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Piracy 

Plate-Glass Insurance 


- Pleading 
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TABLE OF TITLES IN CORPUS JURIS-CYC SYSTEM 


Rent Insurance 

Replevin 

Reports 

Rescue 

Review 

Rewards 

Right of Privacy 

Riot 

Robbery 

Sales 

Salvage 

Schools and School Districts 

Scire Facias 

Seals 

Seamen 

Searches and Seizures 

Seduction 

Sequestration 

Set-Off and Counterclaim 

Sheriffs and Constables 

Shipping: 

Signatures 

Slaves 

Sodomy ‘ 

Specific Performance 

Spendthrifts 

States 

Statutes 

Steam 

Stenographers 

Stipulations 

Street Railroads 

Streets and Highways [See High- 
ways; Municipal Corporations in 
C. J.J 

Submission of Controversy 

Subrogation , 

Subscriptions 

Suicide 

Summary Proceedings 

Sunday : 

Supersedeas 

Taxation 

Telegraphs and Telephones 

Tenancy in Common 

Tender 

Territories 


xili 


Theaters and Shows 

Theft Insurance [See Burglary and 
Theft Insurance in C. J.] 

Threats and Unlawful Communi- 
cations 

Time 

Title Insurance 

Toll Roads [See Turnpikes and Toll 
Roads in C. J.J 

Torts 

Towage 

Towns 

Trade-Marks, Trade-Names, and Un- 
fair Competition 

Trade Unions 

Trading Stamps and Coupons 

Treason 


Treaties 

Trespass 

Trespass to Try Title 
Trial 

Trover and Conversion 
Trusts 

Turnpikes and Toll Roads. 
Undertakings 


United States 

United States Commissioners. 
United States Marshals ; 
Unlawful Assembly 

Use and Occupation 

Usury 

Vagrancy 

Vendor and Purchaser 
Venue 

War 

Warehousemen 

Waste 

Waters 

Weapons 

Weights and Measures 
Wharves 

Wills 

Witnesses 

Woods and Forests 

Work and Labor 

Workmen’s Compensation Acts 


A. 

Abb. 

Abb. Adm. 
Abb. Dec. 
Abb.N.Cas, 
Abb.Pr. 
Abb.Pr.N.S. 


A’Beck.Res.Judgm, 


(1906]A.C, 

[1891] A.C, 

Acton 

Add. 

Add.Eccl, 

A.&E, 
A.&E.Enc.L. 
A.&H.Enc.L.&Pr. 


Aik. 
A.K.Marsh, 
Ala. 

Ala.App. 
Alaska 

Alb. L.J. 

Alc. &N. 

Ale. Reg.Cas, 
Aleyn 
AlisonPr, 
Allen 

Alta.L. 
A.L.R. 

Am. Bankr, 
Ambl, 
Am.Corp.Cas, 
Am.Cr. 
Am.D. 
Am.&E.Corp.Cas, 


Am.&E.Corp.Cas.N.§, 


Am,.&E.Eq.D. 
Am.Electr.Cas, 
Am.&E.R.Cas. 
Am.&E.R.Cas.N.S. 


Am.J.Int.L. 
Am.L.J. 
Am.L,J.N.8. 
Am,.L. Rec. 
Am.L, Reg. 
Am.L.Reg.N.S. 
Am.L. Rev. 
Am.L.T. Bankr, 
Am.Negl.Cas, 
Am.Negl.R. 
A.M.&O. 
Am.Prob. 
Am.Prob.N.S. 
Am.Pr. 
Am.R. 
Am.R.&Corp, 
Am.R.Rep. 
Am.S.R. 
Am.St.R.D. 
And, 

Andar. 
Ann.Cas, 
Anstr. 
Anth.N.P. 
App.D.C. 
App.Cas, 
App.Div. 
Ariz. 

Ark. 

Ark. Just. 
Arn. 

Arn.&H, 
Ashm, 

Aspin, 

Atk, 


TABLE OF ABBREVIATIONS 


REPORTS AND TEXTBOOKS 


A 


Atlantic Reporter 

Abbott (U. S.) 

Abbott’s Admiralty .(U. S.) 
Abbott’s Decisions (N. Y.) 

Abbott’s New Cases (N. Y.) 
Abbott’s Practice (N. Y.) 

Abbott's Practice New Series (N. Y.) 


A’Beckett's Reserved Judgments (Vict.) 


[1906] Appeal Cases (Can.) 


Law Reports [1891] Appeal Cases (Eng.) 


Acton (Eng.) 

Addison (Pa.) 

Addams’ Ecclesiastical (Eng.) 
Adolphus & Ellis (Eng.) 


American & English Encyclopedia of Law 
American & English Encyclopedia of Law 


& Practice 
Aikens (Vt.) 
A. K. Marshal) (Ky.) 
Alabama 
Alabama Appellate Court 
Alaska 
Albany Law Journal 
Alcott & Napier (Eng.) 
Alcock’s Registry Cases (Eng.) 
Aleyn (Eng.) 
Alison’s Practice (Sc.) 
Allen (Mass.) 
Alberta Law 
American Law Reports 
American Bankruptcy (U. 8S.) 
Ambler (Eng.) 
American Corporation Cases 
American Criminal 
American Decisions 


American & English Corporation Cases 
American & English Corporation Cases 


New Series 


American & English Decisions in Equity 


American Electrical Cases 
American & English Railroad Cases 


American & English Railroad Cases New 


Series 


American Journal of International Law 


American Law Journal (Pa.) 


American Law Journal New Series (Pa.) 


American Law Record (Oh.) 
American Law Register 

American Law Register New Series 
American Law Review 


American Law Times Bankruptcy Reports 


American Negligence Cases 
American Negligence Reports 
Armstrong, Macartney & Ogle (Ir.) 
American Probate 

American Probate New Series 
American Practice 

American Reports 

American Railroad & Corporation 
American Railway Reports 
American State Reports 

American Street Railway Decisions 
Anderson (Eng.) 

Andrews (Eng.) 

American & English Annotated Cases 
Anstruther (Eng.) 

Anthon’s Nisi Prius (N. Y.) 

Appeal Cases (D. C.) 

Law Reports Appeal Cases (Eng.) 
Appellate Division (N. Y.) 

Arizona 

Arkansas 

Arkley’s Justiciary (Sc.) 

Arnold (Eng.) 

Arnold & Hodges (Eng.) 

Ashmead (Pa.) 

Aspinwall’s Maritime Cases (Eng.) 
Atkyn (Eng.) 


Austr.C.L.R, 
Austr. Jur, 
Austr.L.T, 


BaconAbr, 
B.&Ad. 
B.&Ald. 
Baldw. 
Balf.Pr. 
Ball&B. 
Bann.&A, 
Barb. 
Barb.Ch, 
B.&Arn, 
Barn. 
Barn.Ch. 
BarnesNotes 
Batty 
B.&Aust, 
Baxt. 
B.&B. 


Beaw.LexMer, 
Bee 

Rell. 
BellApp.Cas, 
BellC.C, 
BellComm, 
Bell.Sc.Cas, 
Ben. 

Benl. 
Benl.&D, 
B.&H.Cr.Cas, 


Bibb 

Bing. 

Bing. N.Cas, 
Binn, 

Biss. 

Black 
Blackf. 
BlairCo, 
Bland 
Blatchf. 
Blatchf.&H. 


Blatchf.PrizeCas, 


Bligh 
BlighN.s, 
B.Mon. 
Bond 

B.&P. 
B.&P.N.R. 
Bradf. Surr, 
Brayt., 
Boric! 
Brewst. 
Brightly 
BrightlyEl.Cas., 
Bro.Ch. 
Brock, 


Brodix Am.&F.Pat. 


Cas. 
Bro.Just. 
Brook Abr, 
Brook N.Cas, 
Bro, Pic; 
Brown Adm, 
Browne 
Brown. &L. 
Brownl&G, 
Bruce 
Brunn.Coll.Cas, 
B.&S. 

Buck 


xiv 


! 


Commonwealth Law Reports, Australia 
Australian Jurist G 
Australian Law Times 


B 


Bacon’s Abridgment (Eng.) 
Barnewall & Adolphus (Eng.) 
Barnewall & Alderson (Eng.) 
Baldwin (U. S.) 

Balfour’s Practice (Sc.) 

Ball & Beatty (Ir.) 

Banning & Arden (U. S.) 
Barbour (N. Y.) 

Barbour’s Chancery (N. Y.) 
Barron & Arnold (Eng.) 
Barnardiston King’s Bench (Eng.) 
Barnardiston Chancery (Eng.) 
Barnes’ Notes (Eng.) 

Batty (Ir.) 

Barron & Austin (Eng.) 

Baxter (Tenn.) 

Broderip & Bingham (Eng.) 
British Columbia ; 
Barnewall & Cresswell (Eng.) 
Blackham, Dundas & Osborne (Ir.) 
Beatty (Ir.) ° 
Beavan (Eng.) 

Beawes Lex Mercatoria (Eng.) 

Bee (U. S.) 

Bellewe (Eng.) 

Bell’s Appeal Cases (Sc.) 

Bell’s Crown Cases (Eng.) 

Bell’s Commentaries (Eng.) 

Bell's Scotch Court of Session Cases 
Benedict (U. S.) 

Benloe (Eng.) 

Benloe & Dallison (Eng.) 


Bennett & Heard Leading Criminal Cases 


(Eng.) 
Bibb (Ky.) 
Bingham (Eng.) 
Bingham’s New Cases (Eng.) 
Binney (Pa.) 
Bissell (U. S.) 
Black (U. S.) 
Blackford (Ind.) 
Blair County (Pa.) 
Bland (Md.) 
Blatchford (U. S.) 
Blatchford & Howland (U. S.) 
Blatchford’s Prize Cases (U. S.) 
Bligh (Eng.) 
Bligh New Series (Eng.) 
B. Monroe (Ky.) 
Bond (U. S.) 
Bosanquet & Puller (Eng.) 


Bosanquet & Puller’s New Reports (Iing.) 


Bradford's Surrogate (N. Y.) 

Brayton (Vt.) 

British Ruling Cases 

Brewster (Pa.) 

Brightly (Pa.) 

Brightly’s Election Cases (Pa.) 

Brown’s Chancery (Eng.) 

Brockenbrough (U. S.) 

Brodix’s 
Cases 

Broun’s Justiciary (Sc.) 

Brook’s Abridgments (Eng.) 

Brook's New Cases (Eng.) 

Brown's Parliament Cases (Eng.) 

Brown’s Admiralty (U. 8S.) 

Browne (Pa.) 

Browning & Lushington (Eng.) 

Brownlow & Goldesborough (Eng.) 

Bruce (Sc.) 

Brunner’s Collective Cases (U. S.) 

Best & Smith (Eng.) 

Buck (Eng.) 


American & English Patent 


BullerN.P. 
Bulstr. 
Bunb. 
Burn. 

Burr. 
Burr.S.Cas. 
Bush 
B.W.C.C. 


Cab. &E. 

Cai. 

Cai.Cas. 

Cal. 

Cal.A. 

Cald. 

Call 

Calthr. 

Cal. Unrep.Cas, 
Cam.Cas. 
Campb. 
Canal Zone 
Can.App.Cas. 
Can.Cr.Cas. 
Can.Exch. 
Can.L.J. 
Can.L.J.N.S. 
Can.L.T.Occ. Notes 
Can.R.Cas. 
Can.8S.C. 
Car.H.&A. 
Carter 
Carth. 
Cartwr.Cas. 
Cary 
Cas.t.Hardw, 
Cas.t.Holt 
Cas.t.King 
Cas.t.Talb. 
C.B. 


C.B.N.S. 


C.C.A. 
Centr.L.J. 
(1891] Ch. 
Chandl. 
Chase 
Ch.Cas. 
Ch.Chamb. 
Ch.D. 
Chest.Co. 
Chit. 

Choyce Cas.Ch. 
Ch.Rep. 
Ch.Sent. 
Cinc.L. Bul. 
Cinc.Super. 
City Hall Rec. 
C.J.Ann. 
C.&K. 

C.&L. 

Clarke 

Clarke &S.Dr.Cas. 
c.L.Chamb, 
Clev.L. Rec. 
Clev.L. Rep. 
CL&F. 

Cliff. 

Ca: 

C.&M. 
C.M.&R. 

Code Rep. 
Code Rep.N.S. 
Coff.Prob. 
Coke 

Col.Cas. 

Col. &C.Cas. 
Coldw. 

Coll. 

Colles 

Colo. 

Colo. App. 
Coltm. 

Comb. 

Com.L. 
Comptr.Treas. Dec, 
Comyns 
Comyns Dig. 
Conn. 
Conn.Surr. 
Cooke 

Cooke 

Cooke & A. 
Cook Vice-Adm. 
Coop. 
Coop.Pr.Cas. 
Coop.t. Brough, 
Coop.t.Cott. 


TABLE OF ABBREVIATIONS 


Buller’s Nisi Prius (Eng.) 

Bulstrode (Eng.) 

Bunbury (Eng.) 

Burnett (Wis.) 

Burrows (Eng.) 

Burrows’ Settlement Cas. (Eng.) 

Bush (Ky.) 

Butterworth’s Workmen's Compensation 
Cases (Eng.) 


Cc 


Cababe & Ellis (Eng.) 

Caines (N. Y.) 

Caines’ Cases (N. Y.) 

California 

California Appellate Court 

Caldecott (Eng.) 

Call (Va.) 

Calthrop (Eng.) 

California Unreported Cases 

Cameron’s Cases (Can.) 

Campbell (Eng.) 

Canal Zone Supreme Court 

Canadian Appeal Cases 

Canadian Criminal Cases 

Canadian Exchequer 

Canada Law Journal 

Canada Law Journal New Series 

Canadian Law Times Occasional Notes 

Canadian Railway Cases 

Canada Supreme Court 

Carrow, Hamerton & Allen (Eng.) 

Carter (Eng.) 

Carthew (Eng.) 

Cartwright’s Cases (Can.) 

Cary (Eng.) 

Cases temp. Hardwicke (Eng.) 

Cases temp. Holt (Eng.) 

Cases temp. King (Eng.) 

Cases temp. Talbot (Eng.) 

Common Bench (Manning, 
Scott) (Eng.) 

Common Bench New Series (Manning, 
Granger & Scott New Series) (Eng.) 

Circuit Court of Appeals (U. S.) 

Central Law Journal 

Law Reports [1891] Chancery (Eng.) 

Chandler (Wis.) 

Chase (U. 8S.) 

Cases in Chancery (Eng.) 

Chancery Chambers (U. C.) 

Law Reports Chancery Division (Eng.) 

Chester County (Pa.) 

Chitty (Eng.) 

Choyce Cases in Chancery (Eng.) 

Chancery Reports (Eng.) 

Chancery Sentinel (N. Y.) 

Weekly Law Bulletin (Oh.) 

Cincinnati Superior Court Reporter (Oh.) 

City Hall Recorder (N. Y.) 

Corpus Juris Annotations 

Carrington & Kirwin (Eng.) 

Connor & Lawson (Ir.) 

Clarke’s Chancery (N. Y.) 

Clarke & Scully’s Drainage Cases (Ont.) 

Chamber’s Common Law (U. C.) 

Cleveland Law Record (Oh.) 

Cleveland Law Reporter (Oh.) 

Clark & Finnelly (Eng.) 

Clifford (U. 8S.) 

Common Law Reports (Eng.) 

Carrington & Marshman (Eng.) 

Crompton, Meeson & Roscoe (Eng.) 

Code Reporter (N. Y.) 

Code Reports New Series (N. Y.) 

Coffey’s Probate (Cal.) 

Coke (Eng.) 

Coleman’s Cases (N. Y.) 

Coleman & Caines’ Cases (N. Y.) 

Coldwell (Tenn.) 

Collyer (Eng.) 

Colles’ Cases in Parliament (Eng.) 

Colorado 

Colorado Appeals 

Coltman (Eng.) 

Comberbach (Eng.) 

Commercial Law (Can.) 

Comptroller Treasury Decisions 

Comyns (Eng.) 

Comyns Digest (Eng.) 

Connecticut 

Connolly’s Surrogate (N. Y.) 

Cooke (Eng.) 

Cooke (Tenn.) 

Cooke & Alcock (Ir.) 

Cook's Vice-Admiralty (L. C.) 

Cooper’s Chancery (Eng.) 

Cooper’s Practice Cases (Eng.) 

Cooper’s Cases temp. Brougham (Eng.) 

Cooper’s Cases temp. Cottenham (Eng.) 


Granger & 


[65 C. J.—b] 


Cranch C.C, 
Cranch Pat.Dec. 
Cr.App. 

Crawf. & D. 


Crawf. & D. Abr.Cas. 


Cr.L.Mag. 

C. Rob. 

Cro. Car. 

Cro. Eliz. 
Cro. Jac. 
Cromp. & J. 
Cromp. & M. 
Crosw.Pat.Cas, 


Cro& Ph, 
CECE 


Ct.Cust.&Pat.App, 


Cunn. 
Curt. 

Curt. Eccl, 
Cush. 
Cust.A. 
Cyc. 

Cyc. Ann, 


Dears. C. C. 
Deas & A. 

De Gex 

De G. F. & J. 
De G. J. & S. 
De G. & J. 
De G. M. & G. 
De G. & Sm. 
Del. 

Del.Ch. 
Del.Co. 
Dem.Surr. 
Den. 

Den.C.C. 
Dev.Ct.Cl. 
Dick. 

Dill. 

Dirl. Dec. 
Disn. 

Direwla 
Dods. 
Dom.L.R. 
Donnelly 
Dorion 
Dougl. 
Dougl. 
Dougl. 
Dow 
Dow & Cl. 
Dowl. P.C. 
Dowl. P.C.N.S. 


El.Cas. 


D. & R. 

Draper 

Drew. 

Drinkw. 

D. & R. Mag.Cas. 


D. & R. N.P. 
Dr. & Sm. 


xV 


Corbett & Daniell’s Election Cases (Eng.) 

Cowen (N. Y.) 

Cowper (Eng.) 

Cox’s Criminal Cases (Eng.) 

Cox's Chancery (Eng.) 

Carrington & Payne (Eng.) 

Law Reports Common Pleas 
(Eng.) 

Crabbe (U. 8.) 

Cranch (U. 8.) 

Cranch’s Circuit Court (U. 8S.) 

Cranch’s Patent Decisions (U. 8S.) 

Criminal Appeals (Eng.) 

Crawford & Dix (Ir.) 

Crawford & Dix’s Abridged Cases (Ir.) 

Criminal Law Magazine 

Christopher Robinson’s Admiralty (Eng.) 

Croke Charles (Eng.) 

Croke Elizabeth (Eng.) 

Croke James (Eng.) / 

Crompton & Jervis (Eng.) 

Crompton & Meeson (Eng.) 

Croswell’s Collection of Patent Cases (U. 
Ss.) 

Craig & Phillips (Eng.) 

Court of Claims (U. S.) 

Court of Customs and Patent Appeals 

Cunningham (Eng.) 

Curtis (U. S.) 

Curtis Ecclesiastical (Eng.) 

Cushing (Mass.) 

United States Customs Appeals 

Cyclopedia of Law & Procedure 

Cyclopedia of Law & Procedure Annota- 
tions 


Division 


D 


Dakota 

Dalison’s Common Pleas (Eng.) 

Dallaman’s Decisions (Tex.) 

Dallas (Pa.) 

Dallas (U. S.) 

Dalrymple’s Decisions (Sc.) 

Daly (N. Y.) 

Daniell (Eng.) 

Dana (Ky.) 

‘Dane’s Abridgment 

Danson & Lloyd (Eng.) 

D’Anver’s Abridgment (Eng.) 

Dauphin County (Pa.) 

Davison & Merivale (Eng.) 

Davys (Ir.) 

Day (Conn.) 

Dunlop, Bell & Murray (Sc.) 

District of Columbia 

D, Chipman (Vt.) 

Deacon (Eng.) 

Deacon & Chitty (Eng.) 

Deady (U. 8S.) 

Dearsley & Bell (Eng.) 

Dearsley’s Crown Cases (Eng.) 

Deas & Anderson (Eng.) 

De Gex (Eng.) 

De Gex, Fisher & Jones (Eng.) 

De Gex, Jones & Smith (Eng.) 

De Gex & Jones (Eng.) 

De Gex, MacNaghten & Gordon (Eng.) 

De Gex & Smael (Eng.) 

Delaware . 

Delaware Chancery 

Delaware County (Pa.) 

Demarest’s Surrogate (N. Y.) 

Denio (N. Y.) 

Denison’s Crown Cases (Eng.) 

Devereux’s Court of Claims (U, S.) 

Dickens (Sc.) 

Dillon (U. S.) 

Dirleton’s Decisions (Sc.) 

Disney (Oh.) 

Dowling & Lowndes (Eng.,) 

Dodson’s Admiralty (Eng.) 

Dominion Law Reports (Can.) 

Donnelly (Eng.) 

Dorion (L. C.) 

Douglas (Eng.) 

Douglass (Mich.) 

Douglas’ Election Cases (Eng.) 

Dow (Eng.) 

Dow & Clark (Eng.) 

Dowling’s Practice Cases (Eng.) 

Dowling’s Practice Cases New 

* (Eng.) 

Dowling & Ryland (Eng.) 

Draper (U. C.) 

Drewry (Eng.) 

Drinkwater (Eng.) 

Dowling & Ryland’s Magistrate Cases 
(Eng.) 

Dowling & Ryland’s Nisi Prius (Eng.) 

Drewry & Smale (Eng.) 


Series 


Xvi 


Drury 

Dr. & Wal. 
Dr. & War, 
D. & Sw. 
Dual. 
Dunlop 
Durie 

Duy. 

Dyer 


East 
East.L.R. 
East P. G 
East. T. 

E. & B. 

E. B. & E. 
E.C.L, 
Eden 
Edgar 
Edm. Sel.Cas. 
E. D. Smith 
Edw. 

Edw. 

Edw. Adm, 
E. & B. 
Enc.P1l.&Pr. 
Eng.Ch. 
Eng.L.&Eq. 
Eq.Cas. Abr, 
Eq. Rep, 
E.R.C. 

Esp. 

Ever 

Exch. 

Ex. D. 


Fale. 

Fale. & F. 
F.Cas.No. 

F. (Ct.Sess.) 
F. 

F. (2d) 

Ferg. Cons. 
KF. & F. 
Fish. Pat.Cas. 
Fish. Pat.R. 
Fish. Prize Cas. 
Fitzeg. 

Fitzh. 

Fitzh. N. Br. 
Fla. 

Flipp. 

Fl. & K. 
Fonbl. 
Forbes 

Yorr. 
Forrester 
Fortesc. 
Fost. 

Fount. Dec, 
Fox & 8S. 
Freem. 
Freem. 
Freem. K.B. 


Ga. 

Ga. App. 
Ga.Dec, 
Gale 

Gall. 

G. & D. 
Gibb. Surr, 
Giffard 
Gilb. 

Gilb. Cas. 
Gilb. C.P. 
Gilb. Exch. 
Gill 

Gill & J. 
Gilm. 
Gilm. & Fale. 
Gilp. 
Glasc. 
Glyn & J. 
Godb. 
Gosf. 
Gouldsb. 
Gow 

Grant 
Grant Ch. 
Grant Err.&App. 
Cratt. 
Gray 


TABLE OF ABBREVIATIONS 


Drury (Ir.) 

Drury & Walsh (Ir.) 
Drury & Warren (Ir.) 
Deane & Swabey (Eng.) 
Dudley (Ga.) 

Dunlop (Se.) 

Durie (Sc.) 

Duvall (Ky.) 

Dyer (Eng.) 


E 


East (Eng.) 

Eastern Law Reporter (Can.) 
East’s Pleas of the Crown (Eng.) 
Eastern Term (Eng.) 

Ellis & Blackburn (Eng.) 

Ellis, Blackburn & Ellis (Eng.) 
English Common Law 

Eden (Eng.) 

Edgar (Sc.) 

Edmond’s Select Cases (N. Y.) 
E. D. Smith (N. Y.) 

Edwards (Eng.) 

Edwards’ Chancery (N. Y.) 
Edwards’ Admiralty (Eng.) 
Ellis & Ellis (Eng.) 


Encyclopedia of Pleading & Practice 


English Chancery 

English Law &. Equity 
Equity Cases Abridged (Eng.) 
Equity Reports (Eng.) 
English Ruling Cases 
Espinasse’s Nisi Prius (Eng.) 
Buer (Eng.) 

Exchequer (Eng.) 


Law Reports Exchequer Division (Eng.) 


F 


Falconer’s Court of Sessions (Sc.) 
Falconer & Fitzherbert (Eng.) 
Federal Cases (U. S.) 


Fraser’s Court of Sessions Cases (Sc.) 


Federal Reporter (U. S.) 
Federal Reporter Second Series 
Ferguson’s Consistory (Eng.) 
Foster & Finlason (Eng.) 
Fisher’s Patent Cases (U. S.) 
Fisher’s Patent Reports (U. 8S.) 
Fisher’s Prize Cases (U. S.) 
Fitzgibbon (Eng.) 

Fitzherbert’s Abridgment (Eng.) 


Fitzherbert’s Natura Brevium (Eng.) 


Florida 

Flippin (U. S.) 

Flanagan & Kelly (Ir.) 
Fonblanque (Eng.) 

Forbes (Eng.) 

Forrest (Eng.) 

Forrester’s Cases (Eng.) 
Fortescue (Eng.) 

Foster (Eng.) 
Fountainhall’s Decisions (Sc.) 
Fox & Smith (Ir.) 

Freeman's Chancery (Eng.) 
Freeman’s Chancery (Miss.) 
Freeman's King’s Bench (Eng.) 


G 


Georgia 

Georgia Appeals 

Georgia Decisions 

Gale (Eng.) 

Gallison (U. S.) 

Gale & Davidson (Eng.) 
Gibbon’s Surrogate (N. Y.) 
Giffard (Eng.) 

Gilbert’s (Eng.) 

Gilbert’s Cases (Eng.) 
Gilbert’s Common Pleas (Eng.) 
Gilbert’s Exchequer (Eng.) 
Gill (Md.) 

Gill & Johnson (Md.) 
Gilmer (Va.) 

Gilmour & Falconer (Sc.) 
Gilpin (U. S.) 

Glascock (Ir.) 

Glyn & Jameson (Eng.) 
Godbolt (Eng.) 

Gosford (Eng.) 
Gouldsborough (Eng.) 
Gow (Eng.) 

Grant’s Cases (Pa.) 
Grant's Chancery (U. C.) 
Grant’s Error & Appeal (U. C.) 
Grattan (Va,) 

Gray (Mass.) 


Green Cr. 
Greene 
Gwill. T.Cas, 


Hadd. 
Hagg.Adm, 
Hagg. Cons, 
Hage. Eccl. 
Hailes Dec. 
Hale 

Hale P.C. 
Hall & T. 


Halsbury L. Eng. 


Handy 
Hard. 
HWardres 
Hare 
Harr. 
Harr. & G. 
Harr.Ch., 
Harr. & H. 
Harr. . 
Harr. 
Harr. 
Harr. 
Hask. 
Havil. 
Hawaii 
Hawaii. Fed. 
Hawk. P.C. 
Hayes 

Hayes & J. 
Hay & M. 
Hayw. 

Hayw. & H. 
Haz. Reg. 

He BY 

Be &eiC. 

Head 

Heisk. 

Hem. & M. 
Hempst. 

Hen, & M. 
Het. 

H. & H. 

Hill 

Hilt. 

15) eae be 
H.L.Cas, 

H. & N. 

Hob. 

Hodg.El. 
Hodges 

Hoftm. 

Hoffm,. LandCas, 
Hog. 

Holmes 

Holt Eq. 

Holt K.B. 
Holt N.P. 
Home 

Hope Dee. 
Hopk. 

Hopk. Dec. 
Hopw. & C, 
Hopw. & P. 
Houst.Cr, 

How. 

How. A.Cas, 
How.N.P. 
How.Pr. 
How.Pr.N.S. 
How. St.Tr, 
Hud, & B. 
Hughes 
Hughes 


re Se 


ge Re & Be 
27 


Hurl. & W. 
Hutt, 


Idaho 

Tl. 

Ill. App. 
111.Cir. 

Ind, 
Ind.App. 
Ind, .'T. 
Ins.L. J. 
Int.Com.Commn. 
Int.Com. Rep. 
Int. Rev.Rec. 
Iowa 

(1891] Ir. 
TrGhe 

Trice 


Green’s Criminal Law (Eng.) 
Greene (Iowa) 
Gwillim’s Tithe Cases (Eng.) 


H 


Haddington (Eng.) 

Haggard’s Admiralty (Eng.) 
Haggard’s Consistory (Eng.) , 
Haggard’s Ecclesiastical (Eng.) 
Hailes’ Decisions (Sc.) 

Hale’s Common Law (Eng.) 


Hale’s Pleas of the Crown (Eng.) 


Hall & Twells (Eng.) 
Halsbury’s Law of England 
Handy (Oh.) 

Hardin (Ky.) 

Hardres (Eng.) 

Hare (Eng.) 

Harrison’s Chancery (Mich.) 
Harris & Gill (Md.) 
Harrison’s Chancery (Eng.) 
Harrison & Hodgins (U. C.) 
Harris & Johnson (Md.) 
Harris & McHenry (Md.) 
Harrison & “Rutherford (Eng.) 
Harrison &, Wollaston (Eng.) 
Haskell (U. S.) 

Haviland (Pr. Edw. Isl.) 
Hawaiian 

Hawaiian Federal 


Hawkins’ Pleas of the Crown (Eng.) 


Hayes (Ir.) 

Hayes & Jones (Ir.) 

Hay & Marriott (Eng.) 
Haywood (Tenn.) 

Haywood & Hazelton (U. S.) 
Hazard’s Register (Pa.) 
Henry Blackstone (Eng.) 
Hurlstone & Coltman (Eng.) 
Head (Tenn.) 

Heiskell (Tenn.) 

Hemming & Miller (Eng.) 
Hempstead (U. S.) 

Henning & Munford (Va.) 
Hetley (Eng.) 

Horn & Hurlstone (Eng.) 
Balk) (New) 

Hilton (N. Y.) 

Hilary Term (Eng.) 

House of Lords Cases (Eng.) 
Hurlstone & Norman (Eng.) 
Hebart (Eng.) 

Hodgins’ Election (U. C.) 
Hodges (Eng.) 

Hoffman's Chancery (N. Y.) 
Hoffman’s Land Cases (U. S.) 
Hogan (Ir.) 

Holmes (U. S.) 

Holt’s Equity (Eng.) 

Holt’s King’s Bench (Eng.) 
Holt’s Nisi Prius (Eng.) 
Home (Sc.) 

Hope’s Decisions (Sc.) 
Hopkins’ Chancery (N. Y.) 
Hopkins’ Decisions (Pa.) 
Hopwood & Coltman (Eng.) 
Hopwood & Philbrick (Eng.) 
Houston’s Criminal Cases (Del.) 
Howard (U. S.) 

Howard's Appeal Cases (N. Y.) 
Howell's Nisi Prius (Mich.) 
Howard's Practice (N. Y.) 


Howard’s Practice New Series (N. Y.) 


Howell's State Trials (Eng.) 
Hudson & Brooke (Ir.) 
Hughes (Ky.) 

Hughes (U. S.) 

Hume's Decisions (Sc.) 
Humphreys (Tenn.) 

Hun (N. Y.) 

Hurlstone & Walmsley (Eng.) 
Hutton (Eng.) 


I 


Idaho 

Illinois 

Illinois Appellate Court 
Illinois Circuit Court 
Indiana 

Indiana Appellate Court 
Indian Territory 

Insurance Law Journal 
Interstate Commerce Commission 
Interstate Commerce Reports 
Internal Revenue Record 
Iowa 

Law Reports [1891] Irish 
Irish Chancery 

Irish Common Law 


ie i tl 


Ir.Eq. 

Irn. kR.C.L, 
Ir.R. Ea. 
Irv. Just. 


Jac. 

Jac. & W. 
J. Bridgm, 
Ji & C, 
Jebb & B. 


—Jebb C.C. 


Jebb & S, 
Jeff. 

Jenk. 

UP ae Marsh, 
JI.&L. 
Johns. 
Johns, 
Johns.Cas, 
Johns. Ch. 
Johns. & H. 
Jones Exch, 
Journ.Jur, 
a ee at 

Jur. 
Jur.N.S. 
Just.L.R. 


Kames Dec. : 
Kames Elucid. 


Kames Rem. Dec. 


Kames Sel. Dec. 


[1901] K. ‘Be 
Keb. 

Keen 
Keilw. 
Kel. C.C. 
Keyes 

K. & G. 
Kilk. 
Kirby 


La. 

La.Ap 

La.A. Ovieans) 
La. Ann. 

Lab. 

Lack.Jur. 
Lack.Leg.N. 
Lack. Leg.Ree. 
Lalor 


Lanc.Bar. 
Lanc.L. Rev. 
Land.Dec. 
Lane 

Lans. 

Latch 
LawRep. N. Ss. 
L.C. 


“Lee Eccl. 


Lee t.Hardw. 
Leg.Chron. 
Leg.Gaz. 
Leg.&Ins.R. 
Leg. Int. 
Leg.Op. 
Leg.Rec. 
Lehigh Co.L.J. 


TABLE OF ABBREVIATIONS 


Irish Equity 

Irish Reports Common Law 
Irish Reports Equity 

Irvine’s Justiciary Cases (Eng.) 


J 


Jacob (Eng.) 

Jacob & Walker (Eng.) 
John Bridgman (Eng.) 

Jones & Carey (Ir.) 

Jebb & Bourke (Ir.) 

Jebb’s Crown Cases (Ir.) 
Jebb & Symes (Ir.) 
Jefferson (Va.) 

Jenkins (Eng.) 

J. J. Marshall (Ky.) 

Jones & La Touche (Eng.) 
Johnson (Eng.) ‘é 
Johnson (N. Y.) 

Johnson's Cases (N. Y.) 
Johnson's Chancery (N. Y.) 
Johnson & Hemming (Eng.) 
Jones Exchequer (Ir.) 
Journal of Jurisprudence (Pa.) 
Justice of Peace (Eng.) 
Jurist (Eng.) 

Jurist New Series (Eng.) 
Justices’ Law Reporter (Pa.) 


K 


Decisions (Sc.) 

Elucidation (Sc.) 
Remarkable Decisions (Sc.) 
Select Decisions (Sc.) 


Kames' 
Kames' 
Kames’ 
Kames’ 
Kansas 
Kansas Appeals 

Kay (Eng.) 

Kay & Johnson (Eng.) 

Law Reports [1901] King’s Bench (Eng.) 
Keble (Eng.) 

Keen (Eng.) 

Keilway (Eng.) 

Kelyng’s Crown Cases (Eng.) 

Keyes (N. Y.) 

Keane & Grant (Eng.) 

Kilkerran’s Decisions (Sc.) 

Kirby (Conn.) 

Knapp (Eng.) 

Knapp & Ombler (Eng.) 

Knox (N. S. Wales) 

Knox & Fitzhardinge (N. S. Wales) 
Kulp (Pa.) 

‘Kentucky 

Kentucky Decisions 

Kentucky Law Reporter 

Kentucky Opinions 


L 


Louisiana 

Louisiana Court of Rp Peale 

Court of Appeal, Parish of Orleans 

Louisiana Annual 

Labatt’s District Court (Cal.) 

Lackawanna Jurist (Pa.) 

Lackawarina Legal News (Pa.) 

Lackawanna Legal Record (Pa.) 

Lalor’s Supplement. to Hill & Denio (N. 
) 

Lancaster Bar (Pa.) 

Lancaster Law Review (Pa.) 

Land Decisions (U. S.) 

Lane (Eng.) 

Lansing (N. Y.) 

Latch (Eng.) 

Law Reports New Series (N. Y.) 

Lower Canada 

Leigh & Cave (Eng.) 

Lower Canada Jurist 

Lower Canada Law Journal 

Lower Canada, - Reports Seignorial Ques- 
tions 

Law Dictionary ‘ 

Lord: Kenyon (Bng.) 

Lord Raymond (Eng.) 


‘Lea (Tenn.) 


Leach’s Crown Cases (Eng.) 

Laiwyers’ Edition United States Supreme 
Court 

Lee’s Ecclesiastical (Eng.) 

Lee temp. Hardwicke (Eng.) 

Legal Chronicle (Pa.) 

Legal Gazette (Pa.) 

Legal & Insurance Reporter (Pa.) 

Legal Intelligencer (Pa.) 

Legal Opinions (Pa.) 

Legal Record (Pa.) 

Lehigh County Law Journal (Pa.) 


Lehigh Val.L.R. 
Leigh 

Leon. 

Lev. 

Lew. C.C, 
Ley 

L.G. 
LiberianL, 
Litt. 

Litt. 

Litt. Sel.Cas. 
L.J.Adm, 


L.J.Bankr, 
L.J. Ch. 
L.J.Ch.O.8, 
| PAP O18) 2 
L.J.C.P.0.8. 
L.J.Eccl. 
L.J.Exch. 


L.J.Exch.0O.8, 
L.J.K.B. 


L.J.K.B.0.8, 
L.J. BMC. 
L.J.M.C.O.8. 
Lid. Pic. 


L.J.P.D.&Adm, 


a 


eT 


SI si 91 ol al sll sil SIM S191 3] SE S31 San BIST 
Bpneeeee RAW wi Bhd 


Lutw. 

Lutw. Reg.Cas, 
Luz.Leg.Obs. 
Luz.Leg. Reg. 


MacA.Pat.Cas, 
MacFarl. 
Macl. & R. 
Macn. & G. 
Macph. 
Macph. 
Macq. 
Madd. 
Madd.Ch.Pr. 
Man. 
Man.L.J. 


Ss. &L, 


Mann. Unrep.Cas. 


Manson 

Man. t. Wood 
March 

Mar. Prov. 
Mars. Adm, 
Marsh. 

Mart. 


XVil 


Lehigh Valley Law Reporter (Pa.) 

Leigh (Va.) 

Leonard (Eng.) 

Levinz (Eng.) 

Lewin’s Crown Cases (Eng.) 

Ley (Eng.) 

Law Glossary 

Liberian Law 

Littell (Ky.) 

Littleton (Eng.) 

Littell’s Select Cases (Ky.) 

Law Journal Admiralty 
(Eng.) 

Law Journal 
(Eng.) 

Law Journal Chancery New Series (Eng.) 

Law Journal Chancery Old Series (Eng.) 


New Series 


Bankruptcy New Series 


Law Journal Common Pleas New Series 
(Eng.) 

Law Journal Common Pleas Old Series 
(Eng.) 

Law Journal Ecclesiastical New Series 
(Eng. ) 4 

Law Journal Exchequer New Series 
(Eng.) 


Law Journal Exchequer Old Series (Eng.) 


Law Journal King’s Bench New Series 
(Eng. ) 

Law Journal King’s Bench Old Series 
(Eng.) 

Law Journal Magistrate Cases New Se- 
ries (Eng.) 


Law Journal Magistrate Cases Old Series 
(Eng. ) 

Law: Journal Privy Council 
(Eng. ) 

Law Journal Probate Divorce & Admir- 
alty New Series (Eng.) 

Law Journal Probate & Matrimonial New 
Series (Eng.) 

Law Journal Queen’s Bench New Series 
(Eng.) 

Lloyd & Goold temp. Plunket (Ir.) 

Lloyd & Goold temp. Sugden (Ir.) 

Lloyd & Welsby (Eng.) 

Lowndes & Maxwell (Eng.) 

Lowndes, Maxwell & Pollack (Eng.) 

Local Government (Eng.) 

Lofft (Eng.) 

Longfield & Townsend (lIr.) 

Lowell (U. 8S.) 

Law Reports (U. S.) 

Lawyers’ Reports Annotated 

Lawyers’ Reports Annotated 19154 

Law Reports Admiralty & Ecclesiastical 
(Eng.) 

Lawyers’ Reports Annotated New Series 

Law Reports Crown Cases (Eng.) 

Law Reports Chancery Appeal 
(Eng.) : 

Law Reports Common Pleas Cases (Eng.) 

Law Reports Equity Cases (Eng.) 

Law Reports Exchequer Cases (Eng.) 

Law Reports House of Lords (English & 
Irish Appeal Cases) 

Law Reports House of Lords (Scotch Ap- 
peal Cases) 

Law Reports Indian Apneals (Eng.) 

Law Reports Irish 

Law Reports Privy Council (Eng.) 

Law Reports Probate & Divorce (Eng.) 

Law Reports Queen’s Bench Cases (Eng.) 

Law Times (Pa.) 

Law Times New Series (Pa.) 

Law Times Reports New Series (Eng.) 

Lushington’s Admiralty (Eng.) 

Lutwyche (Eng.) 

Lutwyche’s Registration Cases (Eng.) 

Luzerne Legal Observer (Pa.) 

Luzerne Legal Register (Pa.) 


M 


MacArthur’s Patent Cases (D. C.) 
MacFarlane (Sc.) 

Maclean & Robinson (Eng.) 
Macnaghten & Gordon (Eng.) 
Macpherson (Sc.) 

Macpherson, Shirreff & Lee (Sc.) 
Macqueen’s Scotch Appeal Cases 
Maddock (Eng.) 

Maddock’s Chancery Practice (Eng.) 
Manitoba Law 

Manitoba Law Journal 

Manning's Unreported Cases (La.) 
Manson (Eng.) 

Manitoba temp. Wood 

March (Eng.) 

Maritime Province Reports (Can.) 
Marsden’s .dmiralty (Eng.) 
Marshall (Eng.) 

Martin Qld Series (La.) 


New Series 


Cases 


xviii TABLE OF ABBREVIATIONS 


Mart.N.S. | Martin New Series (La.) Nolan Nolan (Eng.) 
Mart. & Y. Martin & Yerger (Tenn.) North. Northington (Eng.) 
Mason Mason (U. S.) North. Co. Northampton County Reporter (Pa.) 
Mass. Massachusetts Northumb.Co.Leg.N. Northumberland County Legal News Ia.) 
McAll, McAllister (U. 8S.) Notes of Cas. Notes of Cases (Eng.) 
McC. McCahon (Kan.) Noy Noy (Eng.) 
McClell. McClelland (Eng.) IN. &.P. Nevile & Perry (Eng.) 
McClell. & Y. McClelland & Younge (Eng.) N. §. Nova Scotia 
McCrary McCrary (U. S.) N. S. Dec. Nova Scotia Decisions 
McG. McGloin (La,) N. S. Wales New South Wales 
Mclean McLean (U. S.) N. S. Wales L. New South Wales Law 
Ma. Maryland N. S. Wales L. R. Eq.New South Wales Law Reports Equity 
Ma.Ch. Maryland Chancery N. W. North Western Reporter 
Me. Maine N.Y, New York 
Meg. Megone (Eng.) N.Y.Ann.Cas, New York Annotated Cases 
Meigs Meigs (Tenn.) \ N.Y.CityCt. New York City Court 
Menzies Cape of Good N.Y.CityCt.Suppl. New York City Court Supplement 
Hope Menzies Cape of Good Hope N.Y.Civ. Proce. New York Civil Procedure 
Meriv. Merivale (Eng.) NAPYE Or: New York Criminal 
Metc. Metcalf (Mass.) N.Y.Leg.Obs. New York Legal Observer , 
Metc. Metcalfe (Ky.) NOY. Bukec; New York Law Record 
M. &G. Manning & Granger (Eng.) N.Y.Month.L. Bul. New York Monthly Law Bulletin 
M. & H. Murphy & Hurlstone (Eng.) IN e UE New York Supplement 
Mich. Michigan N.Y.St. New York State Reporter 
Mich.N.P, Michigan Nisi Prius N.Y.Super. New York Superior Court 
Mich. T. Michaelmas Term (Eng.) N.Y.Wkly. Dig. New York Weekly Digest 
Miles Miles (Pa.) = 
Milw. Milward (Ir.) 
Minn. Minnesota O 
Minor Minor (Ala.) 
Misc. Seale (N. Y.) O. Bridgm, Orlando Bridgman (Eng.) 
Miss. _ Mississippi Ohio Ohio 
M. & M, Moody & Malkin (Eng.) Ohio App. Ohio Court of Appeals 
Mo. Missouri Ohio, Cin Ct: Ohio’ Circuit Court , 
Mo.App. Missouri Appeals Ohio Cir.Ct.N.S, Ohio Circuit Court New Series 
Moak Moak (Eng.) Ohio Cir.Dec. Ohio Circuit Decisions 
Mo.A.R. Missouri Appeals Reporter Ohio Dec. (Reprint) Ohio Decisions (Reprint) 
Mod. Modern (Eng.) Ohio F.Dec, Ohio Federal Decisions 
Molloy Molloy (Ir.) Ohio L.J. Ohio Law Journal 
Mon. Monaghan (Pa.) Ohio N.P. Ohio Nisi Prius 
Mont. Montana Ohio N.P.N.S. Ohio Nisi Prius New Series 
Mont. Montagu (Eng.) Ohio Prob. Ohio Probate 
Mont. & A. Montagu & Ayrton (Eng.) Ohio S.&C.P, Ohio Superior & Common Pleas Decisions 
Mont. & B. Montagu & Bligh (Eng.) Ohio St. Ohio State 
Mont. & C. Montagu & Chitty (Eng.) Okl. Oklahoma 
Mont. D. & De G. Montagu, Deacon & De Gex (Eng.) Ok1.Cr. Oklahoma Criminal 
Montg. Co. Montgomery County Law Reporter (Pa.) Olcott Olcott (U. S.) 
Mont. & M. Montagu & McArthur (Eng.) O'M, & H. O'Malley & Hardcastle (Ir.) 
Montr. Cond. Rep. Montreal Condensed Reports Ont. Ontario 
Montr.Leg.N. Montreal Legal News Ont.A. Ontario Appeals 
Montr.Q.B. Montreal Law Reports Queen’s Bench Ont.El.Cas. Ontario Election Cases 
Montr. Super. Montreal Law Reports Superior Court Ont.L. Ontario Law 
Moody C.C. Moody's Crown Cases (Eng.) Ont.L.J. Ontario Law Journal 
Moore C.P. Moore’s Common Pleas (Eng.) Ont.L.J.N.S. Ontario Law Journal New Series 
Moore Indian App. Moore’s Indian Appeals (Eng.) Ont.Pr. Ontario Practice 
Moore K.B. Moore’s King’s Bench (Eng.) Ont. W.N. Ontario Weekly Notes 
Moore P.C. Moore’s Privy Council Old Series (Eng.) Ont. W.R. Ontario Weekly Reporter 
Moore P.C.N.S. Moore’s Privy Council New Series (Eng.) Op. Atty.-Gen. Opinions of Attorneys-General (U. S.) 
Moore & &. Moore & Scott (Eng.) Op. Sol. Dept. Labor Opinions of the Solicitor for the Depart- 
Morr. Morris (lowa) ment of Labor dealing with Work- 
Morr. Bankr.Cas, Morrell’s Bankruptcy Cases (Eng.) men’s Compensation 
Morr.St.Cas. Morris’ State Cases (Miss.) Or. Oregon 
Mosely Mosely (Eng.) Overt, Overton (Tenn,) 
M. & P. Moore & Payne (Eng.) ; Owen Owen (Eng.) 
M. & R. Manning & Ryland (Eng.) : 
M. & Rob. Moody & Robinson (Eng.) 
M. & S. Maule & Selwyn (Eng.) P 
Mun.Corp.Cas, Municipal Corporation Cases 2 ~ Paciae Repertes 
Munf. Munford (Va.) 
P. (2d) Pacific Reporter Second Series 
Murr. Murray (Sc.) : 
M & W. Meeson & Welsby (Eng.) [1891]. P. Law Reports [1891] Probate (Eng.} 
Myl. & C. Mylne & Craig (Eng.) Pa. Pennsylvania State 
Myl. & K. Mylne & Keen (Eng.) Pa.Cas, rag Oe Supreme Court Cases (Sad- 
wee e 
Myr. Prob. Myrick’s Probate (Cal.) Pa.Co. Pennsylvania County Court 
ParCeP Le Common Pleas (Pa.) 
N Pa. Dist. Pennsylvania District 
Pa.Dist.&Co. Pennsylvania District and County 
Nat. Bankr.Reg. National Bankruptcy Register (U. 8S.) Paige Paige’s Chancery (N. Y.) 
N. B. New Brunswick Paine Paine (U. S.) 
N. Benl. New Benloe (Eng.) Pa.L.J. Pennsylvania Law Journal 
N. B. Ea. New Brunswick Equity Pa.L.J.R. Clark's Pennsylvania Law Journal Re- 
NEC) North Carolina ports 
N. Chipm, N. Chipman (Vt.) Palm. Palmer (Eng.) 
N. D. North Dakota Park. Parker (Eng.) 
N. E. North Eastern Reporter Park.Cr, Parker's Criminal (N. Y.) 
Neb. Nebraska Park.Ins. Parker's Insurance (Eng.) 
Neb, (Unoff.) Nebraska Unofficial Pars. Eq.Cas, Parsons’ Equity Cases (Pa.) 
Nels. Nelson (Eng.) Pa.Super. Pennsylvania Superior Court 
Nev. Nevada Paton App.Cas, Paton’s Appeal Cases (Sc.) 
Newb.Adm, Newberry’s Admiralty (U. 8S.) Patrick El.Cas, Patrick’s Election Cases (Can.) 
Newfoundl. Newfoundland Patt. & H. Patton & Heath (Va.) 
NewRep. New Reports in all Courts (Eng.) eed DY Law Reports Probate Division (Eng.) 
NewSess.Cas. New Session Cases (IEng.) P. & D. Perry & Davison (Eng.) 
New Zeal, lL. New Zealand Law Peake N.P, Peake’s Nisi Prius (Eng.) 
N; FL. New Hampshire Pearson Pearson (Pa.) 
N. J. Ea. New Jersey Equity Peck Peck (Tenn.) 
N. J. Law New Jersey Law ‘) Pennyp. Pennypacker (Pa.) 
N.J. LJ. New Jersey Law Journal Penr. & W. Penrose & Watts (Pa.) 
N. J. Mise, New Jersey Miscellaneous Pet. Peters (U. S.) 2 
N. M. New Mexico Pet.Adm, Peters’ Raines (U. 8.) 
N. & M. Nevile & Manning (Eng.) Pet.Cc.c, eters’ Circuit Court (U. S.) 
N. & Maca, Neville & Macnamara (Eng.) Phil. Phillips (Eng,) 


T Phila. 

f Philippine 
L Phillim. 
Pick. 

f rig. & R. 
t Pig. Rec. 
t | Pinn. 

u|% Pittsb. 
t 

t 


Pittsb.Leg.J. 
Pittsb.Leg.J.N.S. 


BP. & I. 

Plowd. 

Pollexf. 

Poph. 

Port. 

Puerto Rico 

Puerto Rico Fed. 
* Pow. Surr. 

P. R. & D. El.Cas. 


Pe or PTE aA oo FF oN am 


L Prec.Ch. 

t Pr. Edw. Isl. 
B Price 

L Price Pr.Cas, 
f Pr.Rep. 

0 - P. Wms. 


} 
y Q.B. 

[1891] Q.B. 
a «©Q.B.D. 


Queensl.J.P, 
Queensl.L. 
Queens! LJ. 
Que. L. 
Que. Pr. 
Que.Q.B. 
Que. Rev.Jud. 
Que. Super. 
Quincy 


Rand. 

Rawle 

R. & Can. Cas. 

R. & Can. Tr. Cas. 
Redf. & B. 


Redf. R. Cas. 
Redf. Surr. 

Reeve Eng. L. 
Reports 

Reprint 

Rep. t. Finch 

Res. & Eq. Judgm. 


Rey.Crit. 
Rev.de Jur. 
Rev.de Legis, 
Rev.Leg. 
Rev. Leg.N.S. 
Rev.Rep. 
1a 
Rich.C.P. 


Ridg. L. & S. 
Ridg.P.C. 

Ridg. t. Hardw. 
nH. & M. 

R. M. Charlit. 
Rob. 

Rob. 

Robb Pat.Cas. 
Robert. App.Cas. 
Rob. Eccl. 
Robin, App.Cas, 
Rolle 

Rolle Abr. 
Rom. Cas. 
Root 

Rose 

Ross Lead.Cas, 
R. & R. 

Russ. 

Russ. & C.Eq.Cas, 
Russ. Eq. Cas, 
Russ, & M. 


Salk. 
Sandf. Ch, 
Sask.L, 
Saund, 


TABLE OF ABBREVIATIONS 


Philadelphia (Pa.) 

Philippine 

Phillimore Ecclesiastical (Eng.) 

Pickering (Mass.) 

Pigott & Rodwell (Eng.) 

Pigott’s Recoveries (Eng.) 

Pinney (Wis.) 

Pittsburgh (Pa.) 

Pittsburgh Legal Journal (Pa.) 

Pittsburgh Legal Journal New Series 
(Pa.) 

Perry & Knapp (Eng.) 

Plowden (Eng.) 

Pollexfen (Eng.) 

Popham (Eng.) 

Porter (Ala.) 

Puerto Rico 

Puerto Rico Federal 

Powers’ Surrogate (N. Y.) 

Power, Rodwell & Dew's Election Cases 
(Eng.) 

Precedents in Chancery (Eng.) 

Prince Edward Island 

Price (Eng.) 

Price’s Practice Cases (Eng.) 

Practice Reports (Eng.) 

Peere-Williams (Eng.) 


Q 


Queen’s Bench (Adolphus & Ellis New 
Series) (Eng.) 

Law Reports 
(Eng.) 

Law Reports Queen’s Bench Division 
(Eng.) 

Queensland Justice of the Peace 

Queensland Law 

Queensland Law Journal 

Quebec Law 

Quebec Practice 

Quebec Official Reports Queen’s Bench 

Quebec Revised Judicial 

Quebec Official Reports Superior Court 

Quincy (Mass.) 


R 


Randolph (Va.) 

Rawle (Pa.) 

Railway & Canal Cases (Eng.) 

Railway & Canal Traffic Cases (Eng.) 

Redfield & Bigelow’s Leading Cases 
(Eng. ) 

Redfield’s Railway Cases (Eng.) 

Redfield’s Surrogate (N. Y.) 

Reeve’s English Law 

Reports (Eng.) 

English Reprint 

Cases temp. Finch (Eng.) 

Reserved & Equity Judgments (N. S. 
Wales) 

Revue Critique (Can.) 

Revue de Jurisprudence (Can.) 

Revue de Legislation (Can.) 

Revue Legale (Can.) 

Revue Legale New Series (Can.) 

Revised Reports (Eng.) 

Rhode Island 

Richardson's 
(Eng.) 

Ridgeway, Lapp & Schoale (Ir.) 

Ridgeway’s Parliament Cases (Ir.) 

Ridgeway temp. Hardwicke (Eng.) 

Ryan & Moody (Eng.) 


[1891] Queen’s Bench 


Practice Common Pleas 


-R. M. Chariton (Ga.) 


Robinson (La,) 

Robinson (Va.) 

Robb’s Patent Cases (U. 8S.) 
Robertson’s Appeal Cases (Sc.) 
Robertson’s Ecclesiastical (Eng.) 
Robinson’s Appeal Cases (Sc.) 

Rolle (Eng.) 

Rolle’s Abridgment (Eng.) 

Romilly’s Notes of Cases (Eng.) 
Root (Conn.) 

Rose (Eng.) 

Ross’ Leading Cases (Eng.) 

Russell & Ryan Crown Cases (Eng.) 
Russell (Eng.) 

Russell’s & Chesley’s Equity Cases (N. S.) 
Russell’s Equity Cases (N. S.) 
Russell & Mylne (Eng.) 


Ss 


Salkeld (Eng.) 

Sandford’s Chancery (N, Y¥.) 
Saskatchewan Law 
Saunders (Iing.) 


Saund. & C, 
Sau. 


SC 

[1907] S.C, 
Sy GC. Eq. 
Sch. & Lef. 
[1907] S.C. 
Se. Jur. 

So Ca Es 
Se. L. Rep. 
Scott 

Scott N.R. 
Sc.Sess.Cas, 
S.Ce. 

Ss. D. 

S.E. 
Sel.Cas.Ch, 
Seld. 

Selw. 

Serge. & R. 
Sess.Cas. 
Shaw 
Shaw & D. 
Shaw Dec. 
Shaw & M. 
Sheld. 
Sheph.Sel.Cas, 
Show. 
Show.P.C, 

Sid. 

Silv.A. 

Silv.Sup. 

Sim. 

Sim.N.S. 

Sim. & St. 
Skin. 

Smale & G. 
Smith 

Smith 

Smith & B. 
Smith K.B. 
Smith Lead.Cas, 
Smith Reg. 

Sm. & M. Ch. 


(J.) 


Sol. J. 

Spinks 

Spottisw. 
Spottisw. Eq. 
Sprague 

Stair 

Stark. 

Stew. 

Stew. 

Stew. & P. 
Stockt. Vice-Adm. 
Story 

Str. 

Stuart Vice-Adm. 
StuM. éaaPe 
Style 

Sumn. 
Susq.Leg.Chron. 


Swab. & Tr. 
Swan 
Swanst, 


Tamil. 

Taney 

Tapp. 

‘Taunt, 
Taylor 

1 By Mon 
Tenn. 
Tenn.Cas. 
Tenn.Ch, 
Tenn.Ch.A, 
Tenn.Civ.A. 
Terr. L. 

Tex. 

Tex.App. 

Tex. A.Civ.Cas, 
Tex.Civ.App. 
Tex.Cr. 
Tex.Suppl. 
Tex.Unrep.Cags, 
Thach.Cr. 
Thomps. & C, 
Thomps. Cag, 
Tinw. 

T. Jones 


xix 


Saunders & Cole (Eng.) 

Sausse & Scully (Ir.) 

South Australia Law 

Savile (Eng.) 

Sawyer (U. S.) 

Sayer (Eng.) 

South Carolina 

Court of Session Cases (Sc.) 
South Carolina Equity 

Schoales & Lefroy (Ir.) 

Court of Justiciary Cases (Sc.) 
Scottish Jurist 

South Carolina Law 

Scottish Law Reporter 

Scott (Eng.) 

Scott’s New Reports (Eng.) 
Scotch Court of Session Cases 
Supreme Court Reporter (U. S.) 
South Dakota 

South Eastern Reporter 

Select Cases in Chancery (Eng.) 
Selden’s Notes (N. Y.) 

Selwyn’s Nisi Prius (Eng.) 
Sergeant & Rawle (Pa.) 

Court of Session Cases (Eng.) 
Shaw (Sc.) 

Shaw & Dunlop (Sc.) 

Shaw’s Digest of Decisions (Sc.) 
Shaw & MacLean (Sc.) 

Sheldon (N. Y.) 

Shepherd’s Select Cases (Ala.) 
Shower (Eng.) 

Shower’s Parliament Cases (Eng.) 
Siderfin (Eng.) 

Silvernail’s Appeals (N. Y.) 
Silvernail’s Supreme (N. Y.) 
Simons (Eng.) 

Simons New Series (Eng.) 
Simons & Stuart (Eng.) 
Skinner (Eng.) 

Smale & Giffard (Eng.) 

Smith (Ind.) 

Smith (N. H.) 

Smith & Batty (Ir.) 

Smith’s King’s Bench (Eng.) 
Smith’s Leading Cases (Eng.) 
Smith’s Registration (Eng.) 
Smedes & Marshall Chancery (Miss.) 
Smythe (Ir.) 

Sneed (Tenn.) 

Southern Reporter 

Solicitor’s Journal (Eng.) 
Spinks Admiralty (Eng.) 
Spottiswoode (Sc.) 
Spottiswoode’s Equity (Sc.) 
Sprague (U. S.) 

Stair (Sc.) 

Starkie Nisi Prius (Eng.) 
Stewart (Ala.) 

Stewart’s Reports (N.S.) ¥ 
Stewart & Porter (Ala.) 
Stockton’s Vice-Admiralty (N. B.) 
Story (U. S.) 

Strange (Eng.) 

Stuart’s Vice-Admiralty (L. C.) 
Stuart, Milne & Peddie (Sc.) 
Style (Eng.) 

Sumner (U. S.) 

Susquehanna Legal Chronicle (Pa.) 
South Western Reporter 

South Western Reporter Second Series 
Swabey’s Admiralty (Fng.) 
Swabey & Tristram (Eng.) 
Swan (Tenn.) 

Swanston (Eng.) 


ah 


Tamlyn (Eng.) 

Taney (U. S.) 

Tappan (Oh.) 

Taunton (Eng.) 

Taylor (U. ‘C.) 

T. B. Monroe (Ky.) 

Tennessee 

Unreported Tennessee Cases 
Tennessee Chancery 

Tennessee Chancery Appeals 
Tennessee Civil Appeals 

Territories Law (Northwest Territories) 
Texas 

Texas Court of Appeals 

White & Wilson’s Civil Cases (Tex.) 
Texas Civil Appeals 

Texas Criminal 

Texas Supplement 

Posey’s Unreported Cases (Tex.) 
Thacher’s Criminal Cases (Mass.) 
Thompson & Cook (N. Y.) 
Thompson’s Cases (Tenn.) 

Tinwald (Sc.) 

Thomas Jones (Eng,.) 


Transcr. A. 

T. Raym. 
Treas. Dec. 

ADR Cog Mele. 12h of 
Dninite Ly 
Truem.Eq.Cas. 
Tuck.Sel.Cas. 
Tuck.Surr. 


Dene Chart: 


Turn. & R. 
Tyler 
Tyrw. 
Tyrw. & G. 


Va.Cas. 


Van Ness Prize Cas. 


Vaugh. 
Vaux 
Vent. 
Vern. 


Ves. & B. 
Ves. Jr. 

Ves. Jr. Suppl. 
Ves. Suppl. 
Vict. 

Waet. i; 
Wict.L.T. 
Vict.St.Tr, 
Vin. Abr, 

vt. 


Walk, 
Walk. 
Wall. 
Wallis 
Wall. Jr. 
Wall. Sr. 
Ware 
Wash, 
Wash, 
Wash.C.C, 
Wash.T. 
Watts 
Watts & S. 
W. Bl. 


adopted 


adopted error 


aff 


allowing reh 
am 

ante 

appeal den 
appeal dism 
appr 


cert 
cert den 
cit 

crit 

den 


den appeal 
den cert 


TABLE OF ABBREVIATIONS 


Times Law Reports (Eng.) 
Temple & Mew (Eng.) 


Tothill (Eng.) 


Term Reports (Durnford & Hast) (Eng.) 


Transcript Appeals (N. Y.) 


Thomas Raymond 


(Eng.) 


Treasury Decisions (U. 8.) 


Troubat & Haly’s Practice (Pa.) 


Trinity Term (Eng.) 


Trueman’s Equity Cases (N. B.) 
Tucker’s Select Cases (Newfoundland) 


Tucker’s Surrogate (N. Y.) 
LU, Pa Chariton, (Ga) 


Turner & Russell 
Tyler (Vt.) 
Tyrwhitt (Eng.) 


(Eng. 


Tyrwhitt & Granger (Eng.) 


U 


Upper Canada 


Upper Canada Common Pleas 
Upper Canada Queen’s Bench 


Upper Canada Queen’s Bench Old Series 


United States 
Utah 


Vv 


Virginia 
Virginia Cases 


Van Ness Prize Cases (U. S.) 


Vaughan (Eng.) 


Vaux’s Decisions (Pa.) 


Ventris (Eng.) 


Vernon’s Cases (Eng.) 
Vernon's Chancery (Eng.) 
Vernon & Scriven (Ir.) 
Vesey Senior (Eng.) 
Vesey & Beames (Eng.) 
Vesey Junior (Eng.) 


Vesey Junior Supplement (Eng.) 
Vesey Senior Supplement (Eng.) 


Victorian 
Victorian Law 


Victorian Law Times 
Victorian State Trials 
Viner’s Abridgment (Eng.) 


Vermont 


W 


Walker (Pa.) 


Walker’s Chancery (Mich.) 


Wallace (U. S.) 
Wallis (Ir.) 


Wallace Junior (U. S.) 
Wallace Senior (U. S.) 


Ware (U. S.) 
Washington 
Washington (Va.) 


Washington Circuit Court (TU. S.) 


Washington Territory 


Watts (Pa.) 


Watts & Sergeant (Pa.) 
William Blackstone (Eng.) 


r} 


opinion, decision, etc., adopted on rehear- 


W.C.C, 


Web.Pat.Cas. 
Welsh 

Wend. 

West 

West. L. 5. 
West.L.Month, 
West.L.R. 
West.L.T. 
West.R. 

West t. Hardw. 
West.Wkly. 
[1917] West.Wkly. 
Whart. 

Wheat. 
Wheel.Cr. 


White & T. Lead. 


Cas. Eq. 


Whitm.Pat.Cas, 
Wight. 
Wilcox 
Willes 
Wilm. 

Wils. 
Wils.Ch. 
Wils.C.P. 
Wils.Exch. 
Wils.P.C. 
Wils. & S. 
Winch 

Wis. 

W. Jones 
W. Kel. 
Wkly.L.Gaz, 
Wkly.N.C. 
Wkly.Rep. 
W.N. 

Wolf. & B. 


Wolf. & D. 
Woll. 
Woodb. & M, 
Woods 
Woodw. 
Woolw. 
Wright 

W. Rob. 

Ww. Va. 

Ww. W. & Dz. 
Ww. W. & H. 
Wyo. 

Wythe 

Wy. & W. 
Wy. W. & A’Beck. 


ieee 

Weds uC se xen, 
Y. & Coll. 
Yeates 

Yelv. 

Yerg. 

hak gaa 

York Leg.Rec. 
Young Adm, 
Younge 


Minton-Senhouse’s Workmen’s Compensa- 
tion Cases (Eng.) 
Webster’s Patent Cases (Eng.) 


Welsh Registry Cases (Ir.) 
“Wendell (N. Y.) 


West (Eng.) 


Western Law Journal 
Western Law Monthly (Oh.) 

Western Law Reporter (Can.) 
Law Times (Can.) 


Western 
Western Reporter 


West temp. Hardwicke (Eng.) 


(Oh.) 


Western Weekly (Can.) 


[1917] Western Weekly (Can.) 


Wharton (Pa.) 
Wheaton (U. S.) 


Wheeler’s Criminal (N. Y.) 


White & Tudor’s Leading Cases in Equity 


(Eng.) 


Whitman’s Patent Cases (U. S.) 


Wightwicke (Eng.) 
Wilcox (Pa.) : 
Willes (Eng.) 


Wilmot’s Notes (Eng.) 


Wilson (Ind.) 


Wilson’s Chancery (Eng.) 


Wilson’s Common Pleas (Eng.) 


Wilson’s Exchequer (Eng.) 


Wilson’s Privy Council (#ng.) 
Wilson & Shaw (Sc.) 


Winch (Eng.) 
Wisconsin 


William Jones (Eng.) 


William Kelynge (Eng.) 
Weekly Law Gazette (Oh.) 


Weekly Notes of Cases (Pa.) 


Weekly Reporter (Eng.) 


Weekly Notes (Eng.) 
Wolferstan & Bristow’s Election Cases 


(Eng. ) 


Wolferstan & Dew’s Election Cases (Eng,) 


Wollaston (Eng.) 


Woodbury & Minot (U. S.) 
‘“Woods (U. S.) 


Woodward’s Decisions (Pa.) 


Woolworth (U. S.) 
Wright (Oh.) 


William Robinson’s Admiralty (Eng.) 


West Virginia 


Willmore, Wollaston & Davidson (Eng.} 
Willmore, Wollaston & Hodges (Eng.) 


Wyoming 


Wythe'’s Chancery (Va.) 


Wyatt & Webb (Vict.) 
Wyatt, Webb & A’Beckett (Vict.) 


Y. 


Year Book (Eng.) 


Younge & Collyer’s Exchequer (Eng.) 
Younge & Collyer’s Chancery (Eng.) 


Yeates (Pa.) 
Yelverton (Eng.) 
Yerger (Tenn.) 


Younge & Jervis (Eng.) 
York Legal Record (Pa.) 


Young’s Admiralty Decisions (N, 8S.) 


~Younge Exchequer (Eng.) 


OTHER ABBREVIATIONS 


ing, reargument, ete. 


judgment, order, 


or decree adopted on 


denying writ of error 
affirmed in, or affirming 


affirmed on reargument, or affirming on 


reargument 


affirmed on rehearing, or affirming on re- 


hearing 


affirmed or affirming on suggestion of er- 


ror 


allowing rehearing 


amended, or amending 
before (in same volume) 


appeal denied 
appeal dismissed 


approved in, or approving 


certiorari 
certiorari denied 
cited in, or citing 


criticized in, or criticizing 


denied in, or denying 


denying appeal to 


court 


on denying writ of certiorari 


den error 


den motion 


den new trial 
den rearg 
den reh 
disappr 


dism 


dism appeal 
dism error 

dism f w j 

dis op 

dist 


error 


{ 


ee 


denying writ of error 
denying writ of error to review proceed: 


ings 


denying motion to retax costs 
denying motion to amend decree 
denying motion to set aside judgment 
denying motion to recall mandate, ete. 
denying motion for leave to appeal 
denying motion to dismiss appeal, ete. 


denying new trial 


denying reargument 


denying rehearing 


disapproved in, or disapproving 


dismissed in, or dismissing 


order dismissed 
dismissing’ appeal 


dismissing writ of error 


dismissed for want of jurisdicticn 


dissenting opinion 


distinguished in, or ‘distinguishing 


‘ 7 1 
writ of error or, writ of error to review 


proceedings 


7 
a 


error den 


error dism 
expl 


foll 
er 
infra 
lim 


mod 


motion den 
motion dism 
mew trial den 
op 

overr 


post 


TABLE OF ABBREVIATIONS Xxi 


writ of error denied 

writ of error to review proceedings denied 

writ of error dismissed 

explained in, or explaining 

followed in, or following 

granted in, or granting 

below (in same article or treatise) 

limited in, or limiting 

judgment, order, or decree modified, or 
modified on rehearing, reargument, etc. 

modified in, or modifying 

motion for leave to appeal denied 

motion to dismiss appeal denied 

motion for rehearing, etc., dismissed 

new trial denied 

opinion 

overruled in, or overruling 


after (in same volume) 


quot quoted in, or quoting 
rearg reargument 
rearg den reargument denied 
reh rehearing 
reh allowed rehearing allowed 
reh den rehearing denied 
retransf retransferred to 
reversed in, or reversing 
reversed on rehearing, or reversing, etc. 
rev reversed on reargument, or reversing on 
reargument 
reversed or reversing on suggestion of er- 
ror 
St. state (such as Ohio St.) 
sug error suggestion of error 
supra above (in same article or treatise) 
transf 


,transferred from or to 


vacated and rearg 


ordered vacated and reargument ordered 


withdrawing op 
withdrawn 


withdrawing opinion on rehearing 
opinion withdrawn on rehearing, reargu- 
ment, etc, 


CYC—CORPUS JURIS PARALLEL REFERENCE TABLE 


The following tables show where every proposition in CYC (if still the law) is located in 
CORPUS JURIS. This table translates CYC citations into CORPUS JURIS citations. No 
- matter where you get a CYC citation, whether in an opinion, a brief, an annotated statute, a 
textbook, or elsewhere, this table gives the corresponding CORPUS JURIS citation. The CYC 
Index and Concordance, by means of this table, becomes a Key to CORPUS JURIS, equally as 
well as to CYC. This table makes Cyc Citations available in Corpus Juris. 


UNITED STATES COMMISSIONERS 


39 Cye 66 C.J.| 39 Cyc 66 C.J.| 39 Cyc 66 0.3.| 39 Cyc 66 C.J.| 39 Cye 66C.3.| 39 Cyc 66 C.J. 


Page Note Sec. |Page Note Sec. |Page Note Sec. | Page Note Sec. |Page Note Sec. |Page Note Sec. 
791- 1 2 794-23 1 796-45 14 797-68 17 799-89 22. 800-12 25 
791- 2 2 794-24 8 796-46 14 798-69 17 799-90 22 800-13 26 
791- 3 2 794-25 8 796-47 14 798-70 17 799-91 22 800-14 26 
792- 4 2 794-26 8 796-49 15 798-71 17 799-92 22 801-15 26 
792-5 3 794-27 8 796-50 15 798-72 17 799-93 22 801-16 26 
792- 6 3 794-28 8 796-51 26 798-73 17 799-94 22 801-17 26 
792-7 4 794-29 8 796-52 15 798-74 18 799-95 22 801-18 26 
792- 8 4 794-30 8 796-53 15 798-15 18 799-96 22 801-19 26 
792- 9 4 795-31 8 797-54 15 798-76 18 799-97 23 801-20 26 
792-10 5 795-32 8 797-55 15 798-77 18 799-98 23 801-21 26 
792-11 5 795-33 8 797-56 15 798-78 18 799-$9 23 801-22 26 
792-12 6 795-34 8 797-57 15 798-79 18 800- 1 23 801-23 26 
792-13 6 795-35 8 797-58 15 798-80 18 800- 2 3 801-24 2T 
792-14 6 795-37 Habeas 797-59 16 798-81 19 800- 3 23 801-25 27 
793-15 a , Corpus § 138 797-60 16 798-82 19 800- 4 23 801-26 27 
793-16 {i 795-38 13 797-61 16 798-83 20 800- 5 23 801-27 27 
7193-17 7 795-39 13 797-62 16 799-84 21 800- 6 23 801-28 27 
793-18 7 795-40 12 797-43 16 799-85 21 800- 7 24 801-29 27 
793-19 7 795-41 10 797-64 16 799-86, 2 800- 8 24 802-30 27 
793-20 8 795-42 10 797-65 16 799-87 21 800-10 24 802-31 27 
794-21 8 796-43 10 797-66 16 799-88 22 800-11 25 802-32 28 
794-22 & 796-44 14 797-67 17 


t 


UNITED STATES MARSHALS 


804-1 1 | 3807-42 7 | 810-83 12 4] 2814225. 17 , 817-66 21 | 9820-8 24 
804- 2 i | 807-43 7 | 810-84 12 | 814-26 17 | 817-67 21 | 820-9 24 
304- 3 2 | 807-44 7 | 810-85 j2 | 814-27 17 | 817-68 21 | 820-10 23 
804- 4 2 | 807-45 7 | $10-86 2 | 814-28 is | 817-69 21 | 820-11 25 
804- 5 2 | 807-46 7 | 810-87 12 | 814-29 17 | 817-70 21 | 820-12 25 
804- 6 2 | 808-47 g | 811-88 12 | 814-30 wt eae 21 | 820-13 26 
804- 7 2 | 308-48 3 | 811-89 12 | 814-31 17 | 817-72 21 | 3820-14 26 
804- 8 3 | 308-49 9 | 811-90 12 | 815-32 vi | 817-73 21 | $20-15 26 
804- 9 3 | 308-50 9 | 811-91 13 | 815-33 18 | 817-74 21 | 820-16 26 
305-10 3 | 808-51 9 | 811-92 13 | 815-34 17 | 817-15 20 | 820-17 26 
805-11 3 | 9808-52 9 | 811-93 13 | 815-35 17 | 818-76 12 | $20-18 26 
805-12 3 | 808-53 10 | 811-94 13 | 815-36 17 | 818-77 12 | 820-19 26 
805-13 3 | 808-54 10 | 811-95 13 | 815-37 17 | 818-78 21 | 920-20 26 
805-14 3 | 803-55 10 | 811-96 13 | 815-38 17 | 818-79 21 | $20-21 26 
805-15 4 | 809-56 10 | 811-97 13 | 815-39 48 | 818-80 21 | 820-22 27 
805-16 4 | 809-57 10 | 811-98 14 | 815-40 17 | 818-81 20 | 821-23 27 
805-17 4 | 3809-58 10 | 811-99 14 | 815-41 19 | 818-82 20 | s2i-24 27 
805-18 4 | 809-59 10 | 812-1 14 | 815-42 17 | 818-83 20 | 821-25 27 
805-19 4 | 809-60 24 | 812-2 14 | 815-43 17 | 818-84 20 | 921-26 27 
806-20 4 | 809-61 di a st213 1 | 815-44 19 | 818-85 20 | 821-27 27 
806-21 4 | 809-62 11 | 812-4 15 | 815-45 19 | 818-86 21 | 821-28 28 
806-22 4 | 909-63 11 | 812-5 15 | 815-46 19 | 818-87 21 | 821-29 28 
806-23 4 | 809-64 11 | 312-6 15 | 815-47 19 | 818-88 21 | $21-30 29 
806-24 4 | 809-65 Wi | 812-7 15 | 815-48 19 | 318-89 Ot Tipeateel 29 
806-25 4 | 809-66 11 | 812-8 15 | 816-49 19 | 818-90 22 | $21-32 29 
806-26 5 | 809-67 if |) eS 16 | 816-50 18 | 818-91 22 |. 821-33 29 
806-27 5 | 809-68 “Ett B[eiSi2210 16 | 816-51 1g | 813-92 23 | 821-34 29 
806-28 5 | 809-69 ft esi2=t1 16 | 816-52 18 | 819-93 23 | 821-35 29 
806-29 5 | 810-70 11 | 812-12 16 | 816-53 « 18 | 819-94 23 | 821-36 29 
806-30 5 | 810-71 11 | 813-13 16 | 816-54 18 | 819-95 23 | 821-37 29 
06-31 i el eS10=72 11 | 813-14 16 | 816-55 18 | 819-96 93 -| 921-38 29 
807-32 5 | 810-73 11 | 813-15 10 | 816-56 its || Seer = 23 | 821-39 29 
807-33 5 | 810-74 11 | 813-16 16 | 816-57 18 | 819-98 23 | 821-40 29 
807-34 5 | 810-7 ie |) ai 16 | 817-58 4s | 819-99 23 | 821-41 30 
807-35 6 | 810-76 in ||) Saori: 46 | 817-59 16 | 819-1 24 | 822-44 31 
807-36 6 | 810-77 11 | 814-19 16 | 817-60 20 | 819-2 24 | 9822-45 31 
807-37 6 | 810-78 11 | 81420 17 | 817-61 21 | 819-3 24 | 922-46 31 
807-38 6 | 810-79 11 | 814-21 17 | 817-62 21 | 819-4 24 | 922-47 31 
807-39 6 | 810-80 41 | 814-22 17 | 817-63 21 | 819-5 24 | 823-48 31 
807-40 6 | 810-81 11 | 814-23 17 | 817-64 21 | 819-6 24 | 823-49 31 
807-41 6 | 810-82 11 | 814-24 17 | 817-65 ot 117320207 24 ' $23-50 31 


>x111 


Xxiv CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


UNITED STATES MARSHALS—Continued 


aN —) ——_7 = a cree) ay (ESS SS | —_ OO = 
39 Cyc 66C.J.| 39 Cye 66 C.J.| 39 Cye 66 C.J.| 39 Cye 66 C.J.| 39 Cye 66 C.J.) 39 Cye 66 C.J. 


Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. 
823-51 31 824-59 33 825-67 35 825-717 38 826-85 38 827-96 41 
823-52 31 824-60 33 825-68 35 826-78 38 826-86 38 827-97 41 
823-53 32 824-61 34 825-69 35 826-79 38 826-87 38 827-98 41 
824-54 32 825-62 34 825-70 35 826-80 38 826-88 39 827-99 43 
824-55 32 825-63 34 825-71 37 826-81 38 827-92 40 827- 1 43 
824-56 32 825-64 34 825-72 37 826-82 38 827-93 40 827- 2 43 
824-57 32 825-65 34 825-73 37 826-83 38 827-94 40 827- 3 38 
824-58 33 825-66 35 825-74 38 826-84 38 827-95 41 


UNLAWFUL ASSEMBLY 


831-1 Aly eso 4 | 833-11 11 | 834-18 13 | 834-22 17 | 835-26 18 
832- 4 2 |- 333-8 4 | 933-12 11 | 834-19 15 | 834-23 17 | 835-27 18 
832- 5 19 | 833-9 4 | 833-13 12 | 334-20 15 | 835-24 18 | 835-28 18 
833- 6 i9 | 833-10 11 | 934-14 13 | 934-21 16 | 835-25 18 / 9335-29 18 
USE AND OCCUPATION 
850- 1 2 | 858-31 27 | 862-57 38 | 865-84 45 } 867-11 54 | 869-37 60 
850- 2 2 | 858-32 27 | 862-58 38 | 865-85 47 | 967-12 56 | 869-38 60 
850- 3 2 | 858-33 30 | 3862-61 39 | 865-86 48 | 867-13 56 | 889-39 60. 
850- 4 2 | 959-34 28 | 852-62 39 | 865-87 48 | 867-15 58 | 869-41 62 
850- 5 4 | 859-35 32 | 863-63 37 | 865-88 48 | 867-16 61 | 369-42 62 
850- 7 4 | 859-36 32 | 863-64 37 | 865-89 48 | 867-17 57 | 869-43 62 
851- 8 4 | 859-37 28 | 863-65 37 | 865-91 50 | 867-18 57 | 69-44 62 
851- 9 6 | 859-38 28 | 863-69 24 | 365-92 50 | 837-19 57 | 869-45 62 
851-10 6 | 859-39 28 | 863-70 38 | 865-93 50 | 867-21 58 | 869-46 62 
852-11 6 | 859-40 28 | 863-71 42 | 865-94 2 | 968-22 58 | 969-47 62 
852-12 8 | 859-41 98 | 964-72 42 | 865-95 52 | 868-23 58 | 870-49 63 
854-13 5 | 959-42 34 | 864-73 42 | 866-96 52 | 868-24 57 | 870-50 63 
855-14 17 | 860-44 18 | 864-74 42 | 966-97 56 | 868-25 57 70-51 63 
856-19 38 | 860-45 18 | 864-75 51 | 966-98 52 | 868-26 9 | 870-52 63 
858-20 2 | 860-46 25 | 954-76 , 43 | 866-99 53 | 868-27 10,28 | 870-54 69 
856-21 15 | 360-47 66 | 864-77 43 | 66-1 53 | 868-28 10,28 | 870-55 67, 68 
856-22 15 | 860-48 19 | 864-78 43 | 866-2 52 | 868-29 9 | 870-56 67, 68 
856-23 16 | 860-49 60 | 864-79 43 | 866-3 53 | 868-30 59 | 870-57 63 
857-24 17 | 860-50 60 | 3864-80 42 | ge6- 4 53 | 868-31 59 | 870-58 63 
857-25 17 | 960-51 19 | 864-81 Ten. in 866-5 52 | 868-32 59 71-60 63 
857-26 17 | 860-52 19 Com. §§ 158, | 866-6 56 | 868-33 59 | 872-64 57 
857-26a 17 | 861-54 35 251, 254 | 866-7 56 | 868-34 60 | 872-66 76 
858-29 26 | 861-55 38 864-82 45 | 866-8 56 | 868-35 60 | 872-69 Pay 
858-30 27 | 361-56 865-83 45 | 866-9 52 | 868-36 60 
USURY 

88g- 1 1) 894-51 33 908-98 27 | 917-53 61 | 930- 4 80 | 943-60 101 
888- 2 1 | 894-52 385 | 908-99 27 | 918-54 61 | 930-5 go | 943-61 102 
888- 3 1 | 394-53 33 | 908-1 28 | 918-55 62 | 930-6 81 | 943-62 103 
888- 4 1 | 894-54 35 | 909-2 Corp. § 3941 | 918-56 63 | 931-7 gi. | 944-63 103 
889- 5 2 | 895-55 34 | 909- 4 30 | 918-58 64 | 931-8 g2 | 944-64 104 
889- 6 414 | 895-56 33 | 909-5 30 | 918-59 65 | 931-9 g2 | 944-65 104 
889- 7 3 | 895-57 33 | 909- 6 30 | 919-60 65 | 932-10 83 | 944-66 105 
889-9 5 | 896-58 11 | 910-7 30 | 919-61 65 | 932-11 83 | 945-67 105 
889-10 5 | 896-59 11 | 910-8 32 | 919-62 65 | 933-13 83 | 945-68 105 
889-11 5 | 896-60 11 | 910-10 42 | 919-64 66 | 933-15 85 | 945-69 105 
889-12 5 | 897-61 12 | 910-11 42 | 919-65 66 | 934-16 85 | 945-70 Shipping 
890-13 5 | 897-62 12,20 | 910-12 42 | 920-66 66 | 93417 85 § 463 
890-14 5 | 897-64 7 | 910-13 47 | 921-67 68 | 934-18 85 | 945-71 106 
890-15 5 | 897-65 7 | 910-14 53 | 921-68 68 | 934-19 85 | 945-72 107 
850-16 5 | 897-66 8 | 911-15 36 | 921-69 68 | 935-21 86 | 945-73 108 
890-17 5 | 898-67 8 | 911-16 47 | 921-70 . 68 | 935-22 86 | 945-74 108 
390-18 5 | 899-68 an esotiien 7 47 | 921-71 67,68 | 935-24 86 | 945-75 109 
890-19 5 | 899-69 9 | 911-20 182 | 922-72 67 | 9385-25 s7 | 946-76 109 
890-20 5 | 899-70 9 | 912-22 181 | 922-73 67 -| 935-26 88 | 946-77 109 
890-21 37 | 899-71 9 | 919-23 181 | 922-74 69 | 936-27 88,90 | 946-78 109 
390-22 5 | 899-72 20 | 912-24 Bldg. & L. | 923-75 70 | 936-28 89 | 946-79 109 
890-23 5 | 900-73 20 Assoc. § 101 | 923-76 71 | 936-29 89 | 947-80 110 
890-24 5 | 900-74 21 | 912-25 45 | 924-77 71 | 936-30 90 | 947-81 110 
890-25 5 | 901-75 21 | 912-26 46 | 924-78 71 | 936-31 90 | 948-82 110 
890-26 5 | 901-76 18 | 912-27 45 | 924-79 Tl | 936-32 90 | 948-83 1i1 
891-27 5 | 902-77 ‘22 | 913-28 44 | 'g94-97 72 | 937-34 91 | 948-84 111 
891-28 5 | 902-78 14 | 913-29 44 | 925-81 72 | 937-35 92 | 948-85 lil 
891-29 5 | 903-79 15 | 913-30 44 | 925-83 73 | 938-36 3 | 948-86 112. 
891-30 5 { 903-80 15 | 913-31 49 | 926-84 73 | 938-38 96 | 948-88 130 
891-31 6 | 903-81 29 | 913-32 49 | 926-85 74 | 938-39 96 | 948-89 130 
891-32 6 | 904-82 29 | 913-33 44 | 926-86 75 | 939-40 95 | 948-90 130 
891-33 6 | 904-83 29 | 914-36 43, 49 | 927-87 7 | 939-41 97 | 949-91 130 
891-36 7 | 904-84 25 | 914-37 180 | 927-89 76 | 939-42 97 | 950-92 130 
892-37 7 | 904-85 25 | 914-38 Const. L. 927-90 7% | 940-46 98 | 950-93 130 
892-38 7 | 904-86 ° 25 $111 | 927-91 76 | 940-47 98 | 950-94 130 
92-39 7 | 904-87 25 | 914-39 180 | 927-92 7% | 940-48 98 | 951-97 113 
892-40 33 | 904-88 25 | 914-41 54 | 928-93 77 | 940-49 99 | 951-98 113 
892-42 34 | 904-89 23 | 915-42 54 | 928-94 77 | 941-50 99 | 951-99 141 
892-43 34 | 905-90 23 | 915-43 60 | 928-95 77 | 941-51 99 | 951-1 113 
393-44 34 | 905-91 23 | 915-44 56 | 929-96 78 | 941-52 100 | 951-2 114 
893-45 34 | 905-92 24 | 916-45 56 | 929-97 78 | 941-53 100 | 952-3 114 
893-46 385 | 905-93 24 | 916-46 58 | 929-98 79 | 941-54 100 | 952-4 115 
893-47 385 | 906-94 24 | 916-47 59 | 929-99 79 | 942-55 100 | 952-6 115 
893-48 34 | 907-95 26 | 916-49 57 | 929-1 79 | 942-56 100 | 952-7 116 
894-49 33 | 907-96 26 | 917-50 57 | 929-2 9 | 942-57 100 | 953-8 223 
894-50 33 | 908-97 26° 917-52 61° 930-3 0 * 943-59 101 ° 958-9 Siig 


mas 
39 Cye 66 C.J. 
Page Note Sec. 
953-10 117 
953-11 117 
953-12 117 
954-14 119 
954-15 120, 
954-16 121 
955-17 121 
955-19 121 
955-20 121 
955-21 121 
955-22 121 
956-23 122 
956-25 123 
956-26 123 
956-27 124 
956-28 124 
956-29 124 
957-30 124 
957-32 128 
957-33 128 
957-34 129 
958-35. 129 
958-36 32 
959-37 132. 
959-38 134 
959-39 134 
959-40 133 
959-41 134 
959-42 134 
959-43 135 
959-44 136 
959-45 136 
960-46 137 
960-47 Lex 
961-48 137 
- 961-49 137 
961-50 13 
961-51 137 
961-53 137 
962-54 137 
962-55 137 
962-56 139 
962-59 Interest 
172 
_ 963-60 on Sh 
964-69 141 
965-70 141 
965-71 141 
966-72 141 
966-73 141 
966-75 Interest 
§ 364 
967-77 142 
967-78 142 
968-79 143 
968 80 143 
968-81 143 
968-82 143 
569-84 144 
969-85 144 
969-86 144 
969-87 144 
969-88 145 
970-89 145, 
970-90 145 
970-91 145 
970-92 146 
970-93 146 
970-94 131 
970-95 131 
971-96. 131 
971-98 147 
971-99 147 
971-1 147 
971- 2 147 
971- 3 299 
971- 4 148 
972- 5 148 
973- 7 149 
973- 8 149 
973- 9 149 
973-10 150 
973-11 150 
974-13 150 
974-14 151 
974-15 153 
974-16 152 
974-18 151 
974-19 153 
974-20 153 
975-21 154 
975-22 154 
975-23 154 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


—— pees 

39 Cye 66 C.J. 
Pave Note Sec 
975-24 154 
975-26 155 
976-27 155 
976-28 156 
976-29 156 
977-30 151 
977-31 156 
977-32 156 
977-33 156 
977-34 156 
977-85 157 
978-36 158 
978-37 159 
978-38 159 
978-39 159 
978-40 159 
978-41 160 
979-42 161 
979-43 161 
979-44 161 
979-45 161 
979-46 161 
980-47 161 
980-48 162 
980-49 162 
980-50 162 
980-51 162 
980-52 308 
980-53 163 
981-54 163 
981-55 164 
981-56 - 165 
$81-57 165 
981-58 166 
982-59 166 
982-60 166 
982-61 166 
982-62 166 
982-63 167 
982-64 167 
982-65 167 
982-66 167 
982-67 168 
982-68 169 
983-69 169 
983-70 169 
983-71 169 
983-72 169 
983-73 169 
983-714 169 
983-715 170 
983-76 170 
984-77 170 
984-78 170 
984-79 171 
984-80 171 
984-81 171 
984-82 171 
984-83 171 
984-84 171 
985-85 172 
985-86 172 
985-87 172 
985-89 173 
985-90 173 
986-92 174 
986-93 Bills & N. 
§ 256 
Mtgs. § 264 
986-94 174 
987-95 174 
987-96 174 
987-97 175 
987-98 175 
987-99 176 
987- 1 176 
987- 2 177 
| 987-3 177 
988- 5 178 
988- 6 178 
988-10 179 
988-12 180 
989-13 180 
989-14 180 
989-15 180 
989-16 180 
990-17 184 
990-18 185 
990-19 185 
990-20 186 
990-21 187 
990-22 187 
991-23 188 


USURY— Continued 


39 Cyc 
Page Note 
991-24 
991-25 
991-26 
991-27 
991-28 
991-29 
992-30 
992-31 
992-32 
992-33 
992-34 
992-35 
992-36 
992-37 
993-38 
993-39 
993-40 
993-41 
993-42 
994-43 
994-44 
994-45 
994-46 
994-47 
995-48 
995-49 
995-50 
995-51 
995-52 
996-53 
996-54 
997-55 
997-56 
997-57 
997-58 
997-59 
997-60 
997-61 
997-62 
997-63 
998-64 
998-65 
998-66 
998-69 
998-70 
998-71 
999-72 
999-73 
999-74 
999-75 
999-77 
1000-79 
1000-80 
1000-81 
1000-82 
1000-83 
1000-84 
1000-85 
1000-87 
1001-88 
1001-89 
1001-90 
1001-91 
1001-92 
1001-93 
1001-94 
1001-96 
1001-97 
1001-98 
1002-99 
1002- 2 
1002- 3 
1002- 4 
1002- 5 
1002- 6 
1002-7 
1003- 8 
1003- 9 


' 1003-10 


1003-12 
1003-13 
1003-14 
1003-16 
1004-17 
1004-18 
1004-19 
1004-20 
1005-21 
1005-22 
1005-23 
1005-24 
1005-25 
1005 -26 


pa. 


= ek 
39 Cye 


66 C.J 
. |Page Note Sec. 
1005-27 228 
1006-29 229 
1006-30 229 
1006-31 230 
1006-33 231 
1007-34 § 286 et seq. 
1007-35 232 
1007-36 247 
1007-37 232 
1007-38 33 
1007-3 233 
1008-41 233 
1008-42 233 
1008-43 233 
1008-44 233 
1008-45 233 
1008-46 234 
1009-47 233 
1009-48 233 
1009-49 235 
1009-50 235 
1009-52 236 
1010-53 236 
1010-54 236 
1010-55 236 
1010-56 236 
1010-57 236 
1010-59 238 
1010-60 236 
1010-61 238 
1010-62 236 
1010-63 242 
1011-65 245 
1011-66 244 
1011-67 244 
1012-70 242 
1012-71 242 
1012-72 242 
1012-73 242 
1012-74 242 
1012-75 243 
1012-76 243 
1013-77 243 
1013-7 246 
1013-7 246 
1014-80 246 
1014-81 246 
1014-82 246 
1014-83, 246 
1014-84 _ 246 
1014-85 244 
1015-864 245 
1015-87 240 
1015-88 240 
1015-89 240 
1016-91 241 
1016-92 241 
1016-93 241 
1016-94 247 
1017-95 247 
1017-96 247 
1017-97 247 
1017-98 247 
1018-99 2AT 
1018- 1 248 
1018- 2 248 
1018- 3 ¢ 249 
1018- 4 249 
1018- 6 249 
1019- 7 249 
1019- 8 249 
1019- 9 250 
1019-11 250 
1019-12 251 
1019-13 251 
1020-15 253 
1020-16 253 
1020-17 264 
1020-18 253 
1020-19 253 
1020-20 253 
1021-21 254 
1021-22 254 
1021-23 282 
1021-24 282 
1021-25 255 
1021-26 255: 
1021-28 256 
1021-29 256 
1021-30 256 
1021-31 256 
1022-32 256 
1022-34 257 


$9 Cyc 
Pave Note 
1022-35 
1022-36 
1022-3 
1022-38 
1022-39 
1022-40 
1022-41 
1022-42 
1022-43 
1022-44 
1023-45 
1023-46 
1023-48 
1023-49 
1023-50 
1023-51 
1023-52 
1023-53 
1024-54 
1024-55 
1024-56 
1024-58 
1024-59 
1024-60 
1024-61 
1024-62 
1025-63 
1025-64 
1025-65 
1025-67 
1025-68 
1025-69 
1026-70 
1026-71 
1026-71a 
1026-72 
1026-73 
1026-76 
1027-77 
1027-77a 
1027-78 
1028-79 
1028-80 
1028-81 
1028-83 
1029-84 
1029-85 
1029-86 
1029-864 
1029-87 
1030-87a, 
1030-88 
1030-89 
1030-90 
1030-91 
1030-93 
1031-94 
1031-95 
1032-96 
1032-97 
1032-98 
1032-99 
1033- 1 
1033- 2 
1033- 3 
1034- 6 
1034- 7 
1034- 8 
1034- 9 
1034-10 
1034-11 
1034-12 
1034-13 
1034-14 ° 
1034-15 
1024-16 
1035-18 
1035-19 
1025-20 
1035-21 
1035-22 
1035-23 
1036-24 
1036-25 
1036-27 
1036-30 
1036-31 
1036-32 
1037-33 
1037-34 
1037-35 
1037-387 
1037-38 


xXXV 
66C.J.| 39 Cyc 66 C.J 
Sec. |Pare Note Sec 
257 | 1037-39 281 
257 | 1038-40 281 
257 | 1038-41 223 
257 | 1038-42 283 
257 | 1038-44 285 
257 | 1038-45 285 
257 | 1038-46 235 
257 | 1038-47 285 
257 | 1038-48 270 
257 =| 1038-50 285 
257 | 1039-52 286 
257 | 1039-53 286 
258 | 1039-54 286 
258 | 1039-55 297 
258 | 1039-56 297 
258 | 1039-57 297 
258 | 1039-58 287 
258 | 1040-60 287 
259 | 1040-61 290 
273 +| 1040-62 287 
273 | 1041-63 287 
275 | 1041-64 297 
264, 275 | 1041-65 288 
275 | 1041-66 288 
275 | 1041-67 288 
275 | 1041-70 290 
276 | 1041-71 291 
276 | 1042-72 291 
276 | 1042-73 291 
277 | 1043-74 291 
277 | 1043-75 291 
277 | 1043-76 291 
277 (| 1043-77 291 
277 | 1043-78 291 
277 ‘| 1043-79 291 
278 | 1043-80 291 
278 | 1043-81 291 
260 | ‘1044-82 291 
260 | 1044-83 291 
260 | 1044-84 291 
260 | 1044-85 291 
260 | 1045-86 292 
260 | 1045-87 292 
261 | 1045-88 297 
262 | 1045-89 297 
262 | 1045-90 297 
262 1045-91 290 
262 | 1045-92 290 
(262 | 1045-93 290 
262 | 1046-94 291 
262 =| 1046-95 289 
263 | 1046-96 Plead. § 314 
263 | 1046-97 289 
263 | 1046-98 289 
260 | 1046-99 290 
264 | 1046-1 290 
264 | 1046- 2 290 
264 | 1046-3 293 
274 | 1046- 4 293 
274 | 1047-5 293 
264 | 1047- 6 293 
264 | 1047- 7 293 
264 | 1047-8 293 
274 | 1047- 9 293 
274 | 1047-10 ~ 293 
265 | 1047-11 293 
265 | 1047-12 293 
265 | 1047-13 294 
266 | 1047-14 294 
266 | 1048-15 294 
267 | 1048-16 294 
267 | 1048-17 294 
267 | 1048-18 297 
267 |;1048-19 297 
267 | 1048-20 297 
267 | 1048-21 297 
268 | 1049-22 297 
268 | 1049-24 279 
269 | 1049-25 279 
270 | 1049-26 279 
270 | 1049-27 240 
270 | 1049-29 285 
271 | 1049-30 286 
271 | 1049-31 404 
284 | 1050-32 295 
280 | 1050-33 295 
280 | 1050-34 296 
280 | 1050-35 296 
281 | 1050-36 296 
281 | 1050-37 296 
281 | 1050-38 296 
281 | 1051-41 298 
281 ' 1051-42 298 


XXV1 
39 Cye 66 C.J 
Page Note Sec. 
1051-43 298 
1052-44 304 
1052-45 299 
1052-46 299 
1052-47 299 
1052-48 299 
1052-49 299 
1052-50 299 
1052-51 299 
1052-52 306 
1053-55 298 
1053-56 298 
1053-58 300 
1053-59 300 
1053-60 300 
1053-61 | 300 
1058-62 | 300 
1053-64 302 
1054-65, 302 
1054-66 302 
1054-67 302 
1054-68 302 
1054-69 302 
1054-70 302 
1054-71 | 303 
1054-72 ; 303 
1055-73 | ' 303 
1055-74 303 
1055-75 303 
1055-76 303 
1055-77 303 
1055-78 303 
1056-79 304 
1056-80 304 
1056-81 305 
1056-82 305 
1056-83 305 
1056-84 305 
1056-85 306 
1057-87 307 
1057-88 307 
1057-90 308 
1057-91 308 
1057-92 308 
1058-93 808 
1058-94 808 
1058-95 308 
1058-96 308 
1058-97 308 
1058-98 308 
1059-99 308 
1059- 1 308 
1059- 2 308 
1059- 3 308 
1108- 2 1 
1108- 3 1 
1109- 4 1 
1109- 6 1 
1109 8 6 
1109- 9 17 
1174-1 1-5 
1175- 4 8 
1176- 5 8 
1177- 6 8 
1177-7 8 
1177- 8 8 
1177- 9 8 
1178-10 7 
1178-11 7 
1179-13 13 
1180-14 13 
1180-15 13 
1181-18 Exch. of P. 
§§ 1, 5 
1182-21 10 
1182-22 MW) 
1182-24 10 
1182-25 10 
1182-26 10 
1182-27 10 
1182-28 11 
1183-37 46 
1184-38 46 
1184-39 46 
1185-40 46 
1185-41 47 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


— mS 
39 Cyc 66 C.J. 


Page Note Sec. 
1059- 4 308 
1059- 5 308 
1059- 7 309 
1059- 8 308 
1059- 9 308 
1059-10 308 
1059-11 310 
1060-13 311 
1060-14 311 
1060-15 311 
1060-16 Homesteads 
§ 384 
1060-17 311 
1060-19 311 
1060-20 311 
1061-25 312 
1061-26 312 
1061-27 312 
1061-28 App. & E. 
§ 593 
1061-31 313 
1062-32 313 
1062-33 yess 
1062-35 314 
1064-36 316 
1064-39 315 
1065-40 315 
1065-42 320 
1065-43 354 
106544 321 
1065-45 347 
1066-46 323 
1066-47 323 
1066-48 323 
1066-49 324 
1066-50 353 
1066-52 325 
1067-53 371 
1067-55 326 
1067-56 326 
1068-58 327 
1069-59 327 
1069-60 327 
1069-61 327 
1069-63 328 
1069-64 353 
1070-65 328 
1070-66 328 
1070-47 329 
1070-68 330 
1070-69 830 
1070-70 365 
1070-71 365 
1071-72 331 
& 
1109-10 10 
1110-11 13 
1110-12 11 
1110-13 Y 
1110-14 15 
1110-15 17 
1185-42 47 
1185-43 47 
1186-46 48 
1186-47 48 
1186-51 48 
1187-52 48 
1187-53 48 
1187-54 48 
1187-56 38 
1187-57 48 
1188-58 48 
1188-60 48 
1188-61 48 
1188-62 48 
1188-64 48 
1189-65 50 
1189-66 50 
1189-67 50 
1189-68 51 
1190-70 52 
1190-71 53 
1190-72 53 
1190-73 54 
1190-75 54 
1191-76 54 
1192-77 54 


USURY—Continued 


(PIS) He a 
39 Cyc 66 C.J.) 39 Cyc 66 C.J. 
Page Note Sec. |Page Note Sec. 
1071-73 332 | 1081-38 358 
1071-74 335 | 1081-39 359 
1071-75 335 | 1081-40 360 
1071-76 335 | 1081-41 356 
1071-77 335 | 1081-42 356 
1072-78 334 | 1081-43 356 
1072-79 353 | 1081-44 365 
1072-80 334 | 1081-45 363 
1072-81 | 353 | 1082-46 363 
1072-82 353 | 1082-47 363 
1072-83 353 | 1082-48 363 
1072-84 337 | 1082-49 363 
1073-85 337 | 1082-51 352 
1073-86 337 | 1082-52 352 
1073-87 | 337 | 1082-53 252 
1073-88 | 337 | 1083-54 353 
1073-89 | 337 | 1083-55 353 
1073-90 | 353. | 1083-56 353 
1074-91 338 | 1083-57 353 
1074-92 338 | 1083-58 353 
1074-93 338 | 1083-59 353 
1074-94 350 | 1083-60 353 
1074-95 318 | 1083-461 353 
1074-96 318 | 1083-62 353 
1074-97 345 | 1083-63 353 
1074-98 345 | 1083-64 367 
1075-99 345 | 1083-65 368 
1075- 3 340 | 1083-66 368 
1075- 4 353 | 1083-68 369 
1075- 5 340 |} 1083-69 382 
1075- 6 340 | 1084-70 369 
1075- 7 340 | 1084-71 369 
1076- 8 366 | 1084-73 369 
1076— 9 366 | 1084-74 371 
1076-10 - 342 | 1084-75 370 
1076-11 353 | 1084-76 373 
1076-13 ' 341 | 1084-77 374 
1076-14 ' 343 | 1084-78 377 
1077-15 343 | 1084-79 374 
1077-16 345 | 1084-80 374 
1077-17 345 | 1085-81 374 
1077-18 362 | 1085-82 374 
1077-19 | 362 | 1085-83 7 81 
1078-21 355 | 1085-84 375 
1078-22-27 355 | 1085-85 375 
1078-28 357 | 1085-87 376 
1078-30 358 | 1085-88 376 
1079-31 358 | 1085-89 377 
1079-32 358 | 1085-90 377 
1080-324 358 | 1085-91 377 
1080-33 358 | 1085-92 378 
1080-35 oe 1086-93 378 
1080-36 358 =| 1086-94 379 
1080-37 358 | 1086-95 379 
VAGRANCY 

1110-16 17° | 1111-22 18 
1110-17 7,8 | 1111-23 18 
1111-18 2 | 1112-24 18 
1111-19 3 | 1112-25 20 
1111-20 2 | 1112-26 20 
1111-21 18 ' 1112-27 20 


VENDOR AND PURCHASER 


1192-78 55 | 1200-6 62 
1192-79 55 | 1201- 7 62 
1192-80 56 | 1201-8 + 63 
1193-81 46 | 1201-9 64 
1194-82 59 | 1202-11 65 
1194-83 59 | 1202-13 60 
1194-84 69 | 1202-15 60 
1194-85 59 | 1202-16 65 
1194-86 59 | 1202-17. 65 
1194-87 59 | 1203-18 65 
1194-88 59 | 1203-19 65 
1195-89 59 | 1203-20 65 
1195-90 51 |} 1203-21 65 
1195-91 59 | 1203-23 65 
1195-92 58 | 1204-25 58 
1195-93 61 | 1204-27 66 
1196-94 61 | 1205-28 66 
1196-95 61 | 1205-30 60 
1196-96 61 | 1205-32 90 
1197-97 61 | 1206-34 90 
1197-98 61 | 1206-37 101 
1198-99 61 | 1207-39 101 
1198-1 61 | 1207-40 101 
1198- 2 61 | 1208-43 91 
1198- 3 61 | 1209-44 93 
1199- 4 61 * 1209-45 95 


39 Cyc 
Page Note 
1086-96 
1086-97 
1086-98 
1086-99 
1086- 1 
1086— 2 
1086- 3 
1086— 4 
1086- 5 
1086- 6 
1086- 7 
1086- 8 
1086- 9 
1086-10 
1087-12 
1087-14 
1087-15 
1087-16 
1087-17 
1087-18 
1087-19 
1088-20 
1088-21 
1088-22 
1088-23 
1088-25 
1088-26 
1089-27 
1089-28 
1089-31 
1089-32 
1089-33 
1089-34 
1089-35 
1089-36 
1089-37 
1089-38 
1090-40 


1112-29 
1112-31 
1112-32 
1112-33 
1113-35 


1210-46 
1210-47 
1210-48 
1211-49 
1211-51 
1212-54 
1212-56 
1212-57 
1212-58 
1212-59 
1213-61 
1213-62 
1213-63 
1213-64 
1213-65 
1213-66 
1214-67 
1214-68 


1214-69 
1215-74 
1215-75 
1215-16 
1215-77 
1215-78 
1216-81 


a 
66 C.J.| 39 Cye 66 C.J. 
Sec. |Page Note Sec. 
379 | 1091-58 391 
379 | 1091-59 392 
377 1091-61 397 
380 1092-62 398° 
380 | 1092-63 398 
380 1092-64 398 
380 1092-65 398 
381 1092-66 398 
381 | 1093-68 401 
382 1093-69 401 
382 1093-70 401 
382 1093-71 401 
382 1093-73 404 
383 1094-74 404 
384 1094-75 404 
384 1094-76 405. 
384 | 1094-77 405 
385 | 1094-78 406 
387 | 1094-79 406 
387 1094-80 406 
- 387 1094-81 405 
386 1094-83 412 
386 | 1094-84 412 
386 1095-85 > 412 
386 | 1095-86 412 
388 1095-87 3 412 
388 | 1095-88 | 412 
388 | 1095-89 | 412 
394 | 1095-90 ~ 412 
395 1095-91 412 
395 | 1095-92 412 
395 | 1095-93 412 
395 | 1095-94 412 
395 1095-95 412 
395 | 1095-96 412 
395 | 1095-97 413 
395 1096-98 413 
396 1096-99 413. 
396 1096- 1 413 
396 | 1096- 2 413 
396 1096- 3 413 
395. 1056- 4 413 
394 1096- 5 413 
390 1096- 6 414 
390 1097- 7 414 
390 | 1097- 8 414 
390 1097- 9 414 
390 1097-10 414 
390 1097-11 414 
391 | 1097-12 414 
391 1097-13 414 
391 1097-14 415 
391 1097-15 415 
19 ) 1113-43 26 
24 | 1113-44 26 
25 | 111445 26 
25 | 111446 26 
23-25 | 1114-48 27 
92 | 1216-82 189 
92 1216-83 188 
92 1216-84 188 
101 1216-85 188 
102 1217-87 188 
102 | 1217-88 182 
103 1217-89 187 
103 | 1217-90 187 
103 1217-91 188 
103 1217-92 186 
41 1217-93 183 
39 1218-94 182 
41 | 1218-95 182 
89, 40 1218-97 182 
40 | 1218-98 Lotteries 
40 § 12 
43 1219-99 184 
Champ. & } 1219-1 184 
M. § 45 1219- 2 185 
42 1219- 3 185 
179 1219- 5 Contracts 
179 § 43 
180 1219-6 ‘ § 44 
180 1220- 7 ‘* §§ 805-820 
181 1220- 8 ‘“* §§ 821-825 
189 ' 1220-9 “ §§ 549-580 
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1220-11 45 | 1241-26 24 | 1266-55 139 | 1286-93 261 | 1314-8 217 
1220-12 45 | 1241-27 25 | 1266-56 127 | 1286-94 261 | 1314-9 217 
~ 4220-13 45 | 1241-28 25 | 1267-57 147 | 1286-96 261 | 1314-10 217 
1220-14 45 | 1241-29 27 | 1267-58 137 | 1286-98 261 | 1314-11 217 
1220-15 45 | 1243-30 27 | 1267-60 140 | 1287-99 261 |\181442 217 
1220-16 45 | 1243-31 28 | 1268-63 140 | 1287-1 261 | 1314-13 27 
4220-17 45 | 1243-32 28 | 1268-64 138 | 1287-2 261 | 1314-14 217 
4220-18 68 | 1243-33 29 | 1288-66 142 | 1287-3 262 | 1314-15 217 
1220-19 68 | 1244-34 29 | 1269-68 142 | 1287- 4 262 | 1314-16 217 
4221-21 68 | 1244-35 29 | 1269-69 142 | 1288-6 262 | 1314-17 217 
1221-23 70 | 1244-37 29 | 1269-70 142 | 1299-7 262 | 1314-18 27 
1221-24 70 | 1244-38 29 | 1269-71 142 | 1289- 8 262 | 1314-19 217 
1221-25 70 | 1245-39 32 | 1269-72 143 | 1289-10 262 | 1315-20 219 
1221-28 70 | 1245-40 32 | 1269-73 143 | 1289-11 963 | 1315-21 219 
1221-29 70 | 1245-43 32 | 1270-74 143 | 1289-12 262 | 1315-22 219 
1222-30 70 | 1245-44 32 | 1270-75 143 | 1289-13 262 | 1315-23 219 
1222-31 70 | 1245-45 32 | 1270-76 145 | 1289-14 962 | 1315-24 220 
4222-33 70 | 1246-47 33 | 1270-77 143 | 1289-15 264 | 1315-25 220 
1222-34 70 | 1246-48 33 | 1270-78 147 | 1290-16 265 | 1315-26 220 
1222-35 70 | 1246-49 33 | 1270-80 120 | 1290-17 266 | 1315-27 220 
~ 4223-36 70 | 1246-50 35 | 1271-81 168 | 1290-18 266 | 1315-28 220 
1223-38 71 | 1247-51 36 | 1271-83 168 | 1290-19 266 | 1315-29 220 
1223-39 72 | 1247-52 37 | 1272-88 150, 151 | 1290-20 266 | 1315-30 220 
1224-40 76 | 1248-59 107 | 1272-89 143 | 1290-21 266 | 1315-31 220 
4224-41 76 | 1248-60 107 | 1272-91 144 | 1290-22 117 | 1316-32 220 
1224-42 73 | 1248-61 107 | 1272-92 148 | 1290-23 266 | 1316-33 220 
1224-43 72 | 1249-62 107 | 1272-93 134 | 1290-24 266 | 1316-34 221 
1224-44 72 | 1249-63 107 | 1272-94 134° | 1290-25 179 | 1316-35 221 
1225-45 81 | 1249-64 107, 108, 109 | 1273-95 134 | 1291-26 268 | 1316-36 221 
1226-46 76 | 1249-65 107, 108, 109 | 1273-96 134 | 1291-29 268 | 1316-37 921 
1226-47 79 | 1249-69 409 | 1273-98 135 | 1291-30 268 | 1316-38 201 
1226-48 77 | 1249-70 105 | 1273-99 135 | 1291-32 268 | 1316-39 221 
4226-49 77 | 1249-71 108 | 1273-1 149 | 1291-33 268 | 1316-40 221 
1227-50 73 | 1250-72 108 | 1274-2 152 | 1291-34 268 | 1316-41 221 
1227-51 75 | 1250-73 113 | 1274- 3 152 | 1292-35 268 | 1316-42 221 
1927-52 73 | 1250-74 105 | 1274- 4 149 | 1292-36 268 | 1316-43 224 
1227-53 78 | 1250-76 111 | 1274-5 150 | 1292-37 268 | 1316-44 221 
4227-54 75 | 1250-77 111 | 1274-6 150 | 1292-38 268 | 1316-45 221 
1227-55 77 | 1251-78 111 | 1274- 8 150 | 1292-39 269 | 1317-46 221 
1227-56 go | 1251-79 Wii | 1274-9 153 | 1292-40 269 | 1317-47 222 
4297-57 » 80 | 1251-80 111 | 1275-11 153 | 1292-43 269 | 1317-48 992 
1297-58 g1 | 1261-81 111 | 1275-12 153 | 1293-45 270 | 1317-49 223 
1227-59 g1 | 1251-82 112 | 1275-13 153 | 1293-46 270 | 1317-50 223 
1297-60 gi | 1251-83 112 | 1275-14 149 | 1293-47 270 | 1317-51 224 
4227-61 gi | 1251-84 112 | 1275-15 151 | 1293-48 244 | 1317-52 224 
1297-62 $1 | 1252-85 112 | 1275-17 124 | 1293-49 271 | 1318-53 224 
1227-63 gi | 1252-87 113 ‘| 1275-18 124 | 1293-50 271 | 1318-55 225 
1297-64 g2 | 1252-88 113 | 1276-19 124 | 1293-51 245 | 1318-56 225 
1228-65 4 | 1252-89 113 | 1276-20 124 | 1294-52 515 | 1318-57 225 
1228-67 83 | 1252-90 113 | 1276-21 124 | 1294-53 Deeds § 278 | 1318-58 225 
1228-69 3 | 1252-91 115 | 1276-22 124 | 1294-54 515 | 1318-59 225 
1229-70 3 | 1252-92 115 | 1276-23 134 | 1294-55 515 | 1319-60 226 
1299-71 83 | 1253-99 117 /| 1277-24 134 | 1294-56 515 | 1319-61 226 
1299-72 33 | 1254-3 117 | 1277-25 434 | 1294-57 515 | 1319-62 226 
1209-73 g3 | 1254 4 108 | 1277-26 134 | 1294-58 515 | 1319-63 226 
1209-74 ge | 1255-5 108 | 1277-27 160 | 1294-59 515 | 1319-64 226 
1030-75 g¢ | 1255- 6 108, 128 | 1277-29 160 | 1294-60 515 | 1319-65 226 
1220-76 $7 | 1256-7 108, 110 | 1277-31 139-141 | 1295-61 213 | 1319-66 226 
1950-77 $7 | 1256-9 125 | 1278-32 135 | 1295-62 213 | 1319-67 226 
Pos gy _| 1256-11 118 | 1278-33 135 | 1295-64 213 | 1320-68 226 
1230-79 g7_ | 1257-12 122 | 1278-34 135 | 1296-66 213 | 1320-69 226 
aco g7 | 1257-13 122 | 1278-35 136 | 1296-67 213 | 1320-70 226 
1257-14 122 | 1279-40 124, 162 | 1296-68 213 | 1320-71 226 

has {257-15 122 | 1279-41 165 | 1296-69 712 | 1320-72 226 
eS o, | 1258-16 122 | 1279-42 165 | 1296-70 712 | 1320-73 226 
nine $5 | 1258-17 122 | 1279-43 165 | 1296-71 712 | 1320-74 226 
1258-18 119 | 1279-44 164 | 1296-72 213 | 1321-75 226 

1231-88 89 | 1959-19 119 | 1280-45 164 | 1296-73 214 | 1321-76 226 
1231-92 89 | 4959-20 127 | 1280-46 164 | 1297-74 214 | 1321-77 226 
1231-93 89 | 4259-21 127 | 1280-47 124, 162-165 | 1297-75 214 | 1321-78 227 
1232-94 90 | 1260-24 157 | 1280-48 124, 162-165 | 1297-76 215 | 1321-79 227 
1232-95 69 | 1260-25 157 | 1281-49 124, 162-165 | 1297-77 215 | 1321-80 227 
1233- 1 12 | 1260-26 157 | 1281-50 123 | 1297-78 215 | 1321-81 227 
1233- 2 12 | 1261-30 157 | 1281-53 134, 135 | 1297-79 215 | 1321-82 227 
1233- 3 2 | 1261-31 158 | 1281-54 ' 134,135 | 1297-80 215 | 1321-83 227 
1233— 4 12 | 1261-32 158 | 1282-55 134 | 1298-81 215 | 1321-84 228 
1235-7 16 | 1262-33 158 | 1282-57 134 | 1298-82 215 | 1321-85 228 
1235- 8 17 | 1262-35 160 | 1282-58 134 | 1298-83 215 | 1321-86 ° 228 
1235-9 17 | 1262-36 160 | 1282-59 134 | 1298-84 215 | 1321-87 228 
1236-10 17 | 1263-37 165 | 1282-60 134 | 1298-85 215 | 1322-89 754 
1236-11 12 | 1263-38 164 | 1282-64 138, 139 | 1299-86 215 | 1322-90 754 
1236-13 31 | 1263-39 164 | 1282-65 138, 139 | 1299-87 215 | 1322-91 754 
1236-14 31 | 1263-40 160 | 1283-66 138, 139 | 1299-88 215 | 1322-92 rests 
1236-16 30 | 1264-41 165 | 1283-68 140 | 1299-89 216 | 1322-93 157 
1237-17 30 | 1264-43 134 | 1283-69 140 | 1299-90 216 | 1322-94 155 
1237-18 21 | 1265-45 134 | 1283-71 142 | 1299-96 216 | 1322-95 755 
1238-19 17 | 1265-46 134 | 1284-72 142 | 1299-97 217 | 1323-96 155, 756 
1238-20 26 | 1265-47 ree | TEES 142 | 1299-98 217 | 1323-97 157 
1238-21 26 | 1265-48 134 | 1284-74 142 | 1299- 2 217 | 1323-99 154 
1238-22 22 | 1265-49 134 | 1284-81 444 | 1300-3 217 | 1324-1 755, 756 
1239-23 22, | 1266-51 138 | 1285-82 152 | 1300- 4 217 | 1324- 2 756 
1239-24 23 | 1266-53 139 | 1285-85 120 | 1300-5 217 | 1324-3 756 
1239-25 24 | 1266-54 139 | 1285-90 150 | 1300- 6 217 | 1324 5 758 
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1333- 9 
1332-10 
1333-11 
1333-12 
1333-13 
1333-14 
1334-15 
1334-16 
1334-17 
1334-18 
1334-19 
1334-20 
1334-21 
1334-22 
1334-23 
1334-24 
1334-25 
1335-26 
1335-27 
1335-28 
1335-29 
1335-30 
1335-31 
1335-32 
1335-34 
1335-35 
1336-36 
1336-37 
1336-38 
1336-41 
1336-42 
1337-43 
1337-44 
1337-45 
1337-46 
1337-47 
1337-48 
1337-49 
1337-50 
1338-52 
1338-53 
1338-55 
338-56 
1338-57 
1338-58 
1339-59 
1339-60 
1339-62 
1339-63 
1339-64 
1339-65 
1340-67 
1340-68 
1340-69 
1340-70 
1340-71 
1340-72 
1341-73 
1341-74 
1341-75 
1341-76 
1341-77 
1341-78 
1341-79 
1341-80 
1342-81 
1342-82 
1342-83 
1342-84 
1842-85 
1342-86 
1342-87 
1342-88 
1342-89 
1342-90 
1342-91 
1342-92 
1348-93 
1343-94 
1343-95 
1343-96 
1343-97 
1343-98 
1343-99 
1343- 1 
1343- 2 
1344- 3 
1344— 4 
1344- 5 
1344- 7 
1344- 8 
1344- 9 
1344-10 
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1344-11 257 1353- 8 292 | 1365-10 319 | 1377-19 
1344-12 258 | 1353- 9 292 | 1365-11 319 | 1377-20 
1344-13 258 | 1353-10 295 | 1365-12 320 | 1377-21 
1344-14 258 | 1354-11 295 | 1365-13 320 | 1377-24 
1345-15 259 | 1354-12 295 | 1365-14 320 | 1378-26 
1345-16 259 | 1354-13 294 | 1365-15 320 | 1379-27 
1345-17 259 | 1354-14 294 | 1365-16 320 | 1379-28 
1345-18 259 | 1354-15 294 | 1365-17 320 | 1379-29 
1245-19 259 1354-16 294 | 1365-18 320 | 1379-30 
1345-20 273 | 1354-18 297 | 1366-19 320 | 1379-31 
1345-21 273 | 1354-19 297 | 1366-20 320 | 1380-32 
1345-22 273 | 1354-20 297 | 1366-21 320 | 1380-34 
1345-23 268-272 | 1354-21 297 | 1366-22 320 | 1380-35 
1345-24 273 | 1354-22 Contracts | 1366-23 320 | 1380-36 
1345 -25 273 § 682 | 1366-24 320. | 1380-37 
1345-26 273 | 1354-23 298 366-25 321 | 1380-38 
1345-27 273 1355-24 298 | 1367-26 322 | 1380-39 
1346-28 273 1355-25 298 | 1367-27 322 | 1380-40 
1346-29 73 | 1355-26 - 298 | 1367-28 322 | 1380-41 
1346-30 273 1355-27 299 | 1368-38 324 | 1380-42 
1346-31 273 1355-28 299 | 1368-39 324 | 1880-43 
1346-32 273 | 1355-30 299 | 1368-40 324 | 1380-44 
1346-33 278 | 1355-32 300 | 1368-41 324 | 1380-45 
1347-34 273 | 1356-33 300 | 1369-42 324 | 1380-46 
1347-35 QT. 1356-34 300 | 1369-43 325 | 138147 
1347-36 273 | 1356-35 300 | 1369-44 325 | 1381-48 
1347-37 273 | 1356-36 300 | 1369-45 325 | 1381-49 
1347-38 273 | 1356-37 300 | 1369-46 325 | 1381-50 
1347-39 273 | 1356-38 301 | 1369-47 250 | 1381-51 
1347-40 273 1356-39 302 | 1369-48 250 | 1381-52 
1347-41 Estates § 39 1356-40 302 | 1370-49 250 | 1381-53 
1347-42 274 | 1356-41 302 | 1370-50 254 | 1382-54 
1347-43 274 | 1357-42 303 | 1370-52 326 | 1382-59 
1348-44 274 | 1357-43 303 | 1370-53 326 | 1382-60 
1348-45 274 | 1357-44 303 | 1371-54 326 | 1383-64 
1348-46 275 | 1357-45 303 | 1371-55 327 | 1383-65 
1348-47 275 | 1357-46 304 | 1371-56 327 | 1883-66 
1348-48 275 | 1358-47 304 | 1371-57 327 | 1383-67 
1348-49 275 | 1858-48 304 | 1371-58 393 | 1383-68 
1348-50 275 | 1358-50 305 | 1371-59 328 | 1383-69 
1348-51 275 =| 1358-51 305 | 1371-60 328 | 1383-70 
1349-52 276 | 1358-52 305 | 1371-61 328 | 1383-71 
1349-53 276 | 1358-53 305. | 1371-62 328 | 1383-72 
1349-54 276 | 1358-54 305 | 1371-63 329 | 1383-73 
1349-56 276 | 1358-55 305 | 1371-64 329 | 1383-74 
1349-57 276 | 1358-56 305 | 1371-65 329 | 1383-75 
1349-58 276 | 1359-57 305 | 1371-66 329 | 1884-76 
1349-59 276 | 1359-58 305 | 1371-67 329 | 1384-77 
1849-60 239 | 1359-59 305 | 1371-68 329 | 1384-78 
1349-61 276 | 1359-60 306 | 1371-69 330 | 1384-79 
1349-62 276 | 1359-61 306 | 1371-70 331 | 1384-80 
1350-63 277 ~=| 1359-62 818 | 1371-71 331 | 1384-81 
1350-64 277 | 1359-63 306 | 1372-72 332 | 1384-82 
1350-65 277 | 1359-64 307 | 1372-73 332 | 1384-83 
1350-66 277 | 1359-65 307 | 1372-74 332 | 1384-84 
1350-67 277 | 1359-66 307, 308 | 1372-77 335 | 1384-85 
1350-68 277 | 1360-69 307 | 1373-80 Spec. Perf. | 1384-86 
1350-69 277 | 1360-70 307 §§ 146-154 | 1384-87 
1350-70 277 | 1360-71 308 | 1373-81 336 | 1385-88 
1350-72 283 | 1360-72 308 | 1373-82 337 | 1385-89 
1350-73 283 | 1360-73 308 | 1373-83 337 | 1385-90 
1350-75 283 | 1360-74 311 | 1373-84 338 | 1385-91 
1351-76 283 | 1360-75 311 | 1373-85 339 | 1386-92 
1351-77 283 | 1361-76 311 | 1373-86 339 | 1386-93 
1351-78 283 | 1361-77 309 | 1374-87 339 | 1386-94 , 
1351-79 283 | 1361-78 309 | 1374-88 339 | 1386-95 
1351-80 283 | 1361-79 462 | 1374-89 339 | 1386-96 
1351-81 283 | 1361-80 310 | 1374-90 339 | 1386-98 
1351-82 283 | 1362-81 310 | 1374-91 339 | 1386-99 
1351-83 283 | 1362-82 310 | 1374-92 339 | 1387- 2 
1351-84 284 | 1362-83 310 | 1374-93 340 | 1387- 3 
1351-85 283 | 1362-84 309 | 1374-94 340 | 1387- 4 
1851-86 284 | 1362-85 309 | 1374-95 840 | 1387-5 
1351-87 284 | 1362-86 309 | 1374-96 840 | 1387- 6 
1351-88 284 | 1362-87 309 | 1374-97 340 | 1387- 7 
1351-89 284 | 1363-88 309 | 1374-98 340 | 1387- 8 
1351-90 284 | 1363-89 310 | 1374-99 340 | 1387-10 
1351-91 284 | 1363-90 309 | 1874 1 340 | 1387-12 
1352-92 284 | 1363-91 313 | 1374- 2 340 | 1888-13 
1352-93 Contracts | 1363-92 311 | 1874-3 340 | 1388-15 
§§ 607, 608 | 1363-94 314 | 1374-4 340 | 1388-16 
1352-94 287 | 1363-95 314 | 1374-5 340 | 1388-17 
1352-95 287 | 1363-96 314 | 1375- 7 341 | 1388-18 
1352-96 287 | 1363-97 316 | 1375- 8 341 | 1388-19 
1352-97 288 | 1363-98 316 | 1375- 9 341 | 1388-20 
1352-98 287 | 1363-99 317 | 1375-10 342 | 1388-21 
1352-99 287 | 1364 3 319 | 1375-11 344 | 1388-22 
1352- 1 287 | 1364- 4 319 | 1376-12 344 | 1388-23 
1352- 2 287 | 1364-5 319 | 1376-13 345 | 1388-24 
1352- 3 288 | 1364 6 319 | 1376-14 345 | 1388-25 
1353- 4 286 | 1365-7 319 | 1377-15 345 | 1389-26 
1353- 6 292 | 1365-8 319 | 1377-17 343 | 1389-27 
1353- 7 292  13865- 9 319 | 1377-18 343 | 1389-28 


39 Cyc 

Page Note 
1389-29 
1389-30 
1389-31 
1889-32 
1389-33 
1389-34 


__13%9-35 


1889-36 
1389-37 
1390-38 
1390-39 


~* 1390-40 


1390-42 
1390-43 
1390-44 
1390-46 
1390-47 
1391-50 
1391-51 


~ 1391-52 


1391-53 
1391-54 
1391-55 
1392-56 
1392-57 
1392-58 
1392-59 
1392-60 
1393-62 
1393-63 
1393-64 

1394-65 
1394-66 
1394-67 
1394-68 
1394-69 
1395-71 
1395-72 
1395-73 
1395-74 
1395-75 
1395-76 
1395-77 
1395-78 
1395-79 
1395-81 
1395-82 
1395-83 
1396-84 
1396-85 
1396-87 
1396-88 
1396-89 
1396-90 
1396-91 
1396-92 
1397-93 
1397-94 
1397-95 
1397-96 
1397-97 


1397-98 


1397-99 
1397- 1 
1397- 2 
1397- 3 
1397- 4 
1397- 5 
1397- 6 


1897— 7 
1398- 8 
1398- 9 
1398-10 
1398-11 
1398-12 
1398-13 
1398-14 
1398-15 
1399-16 
1399-17 
1399-18 
1399-19 
1899-20 
1399-21 
1399-22 
1399-23 


1399-24 


1399-26 
1399-27 
1399-28 
1400-29 
1400-30 


ae 
66 C.J. 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


389 Cye 


- |Page Note 


1400-31 

1400-32 

1400-33 
1400-34 

1400-35 
1400-36 
1400-39 
1400-40 
1401-41 
1401-42 
1401-43 
1401-44 
1401-45 
1401-46 
1401-47 
1401-48 
1401-49 
1401-50 
1401-51 

1401-52 
1402-53 
1402-57 
1402-60 


1402-61 
1402-62 
1402-63 
1402-64 
1402-65 
142-66 
1402-67 
1403-68 
1403-649 
1403-70 
1403-71 
1403-72 
1403-73 
1404-76 
1404-80 
1404-81 
1404-83 
1404-84 
1404-85 
1404-86 
1405-87 
1405-88 
1405-89 
1405-90 
1405-91 
1405-92 
1405-93 
1405-94 
1405-95 
1405-96 
1405-97 
1406-98 
1406- 1 
1406- 3 
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412 
412 
412 
412 
412 
412 
413 
413 
414 
414 
414 
414 
414 
415 
415 
415. 
415 
415 
415 
416 
416 
1352 
Quiet. T. 
§ 270 
418 
418 
418 
418 
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Page Note 
1412-45 
1412-46 
1412-48 
1412-49 
1412-50 
1412-51 
1412-52 
1412-53 
1412-54 
1412-55 
1413-56 
1413-57 
1413-58 
1413-59 
1413-61 
1413-62 
1414-63 
1414-64 
1414-65 
1414-66 
1414-67 
1415-68 
1415-69 
1415-70 
1415-71 
1415-72 
1415-73 
1415-74 
1415-75 
1415-76 
1415-78 
1416-79 
1416-80 
1416-81 
1416-82. 
1416-83 
1417-84 
1417-86 
1417-87 
1417-88 
1417-89 
1417-91 
1417-92 
1417-93 
1418-94 
1418-95 
1418-96 
1418-97 
1419- 2 
1419- 3 
1419- 4 
1419- 5 
1419- 6 
1419- 9 
1420-10 
1420-11 
1420-12 
1420-13 
1420-14 
1420-15 
1420-16 
1420-18 
1421-19 
1421-23 
1421-24 
1421-25 
1421-26 
1422-30 
1422-81 
1422-32 
1422-33 
1422-34 
1423-35 
1423-36 
1423-37 
1423-38 
1423-39 
1423-41 
1424-42 
1424-43 
1424-44 
1425-45 
1425-46 
1425-47 
1425-48 
1426-49 
1426-50 
1426-51 
1426-53 
1426-54 
1426-55 
1426-56 
1427-57 


a ————_, 
: ee: 39 Cyc 
Sec. 


pate 

66 C.J. 

Page Note Sec. 
1427-58 473 
1427-59 473 
1427-60 474 
1427-61 475 
1427-62 476 
1428-63 479 
1428-64 479 
1429-65, 479 
1429-66 480 
1429-67 480 
1429-68 | 480 
1429-69 480 
1429-70 480 
1429-71 480 
1430-72 480 
1430-73 476 
1430-74 476 
1430-75 476 
1430-76 476 
1430-77 481 
1430-78 481 
1430-79 481 
1430-80 482 
1431-82 482 
1431-83 482 
1431-84 484 
1431-85 487 
1431-86 486 
1431-87 487 
1431-88 487 
1431-89 488 
1431-90 488 
1432-91 488 
1432-92 488 
1432-93 » 488 
1432-94 488 
1432-95 488 
1432-97 489 
1433-98 489 
1433- 1 490 
1433- 2 490 
1433- 3 490 
1433- 4 490 
1433- 5 490 
1433- 6 490 
1433- 7 491 
1433- 8 492 
1434- 9 492 
1435-13 Equity § 14 
1435-14 493 
1435-15 494 
1435-16 494 
1435-17 495 
1435-18 495 
1435-19 495 
1436-20 495, 
1436-21 495 
1436-22 495 
1436-23 495 
1436-24 495 
1436-25 495 
1436-26 495 
1436-27 495 
1436-28 495 
1436-29 496 
1436-30 496 
1436-32 496 
1437-33 496 
1437-35 Evid. 
§§ 13-24 
1438-39 504 
1438-40 504 
1438-41 504 
1438-42 504 
1438-43 504 
1438-44 504 
1438-46 505 
1438-47 505 
1438-48 506 
1438-49 506 
1488-50 506 
1438-51 506 
1438-52 512 
1439-53 512 
1439-54 512 
1439-55 512 
1439-56 512 
1439-57 507 
1439-58 507 
1440-59 509 
1440-60 509 
1440-61 509 
1440-62 509 


39 Cye 
Page Note 
1440-63 
1440-64 
1441-65 
1441-66 
1441-67 
1441-68 
1441-69 
1441-70 
1441-71 
1441-72 
1441-73 
1441-74 
1441-75 
1441-76 
1442-82 
1443-83 
1444-84 
1444-85 
1445-86 
1445-87 
1445-88 
1445-89 
1445-91 
1445-92 
1445-93 
1445-94 
1445-95 
1445-96 
1445-97 
1445-98 
1446-99 
1446- 1 
1446- 2 
1446- 3 
1446- 4 
1446- 5 
1446- 6 
1446- 7 
1446- 8 
1446- 9 
1446-10 
1446-11 
1447-12 
1447-13 
1447-14 
1447-15 
1447-16 
1447-17 
1447-18 
1447-19 
1447-20 
1447-21 
1447-22 
1447-23 
1448-24 
1448-25 
1448-26 
1449-27 
1449-28 
1449-29 
1449-30 
1449-32 
1449-33 
1449-34 
1450-35 
1450-36 
1450-37 
1450-38 
1450-39 
1450-40 
1451-41 
1452-42 
1452-44 
1452-45 
1452-46 
1452-47 
1452-49 
1454-51 
1454-52 
1454-53 
1456-54 


1456-55 


1458-57 
1458-59 
1458-61 
1459-62 
1459 -63 
1459-64 
1459-65 
1460-67 
1460 -68 
1460-69 


518, 


XXIX 
39 Cye 66 C.J. 
Page Note Sec. 
1460-71 542 
1460-72 543 
1462-73 543, 
1462-74 543 
1463-75 543 
1463-76 543 
1463-77 543 
1463-78 543 
1463-79 543 
1464-81 555, 
1464-82 555 
1465-83 554 
1465-84 554 
1465-85 558 
1465-86 558 
1465-88 544 
1465-89 544 
1465-90 544 
1466-91 544 
1466-92 544 
1467-96 550 
1468-97 550 
1468-98 550 
1468-99 550 
1468- 1 552 
1468- 2 552 
1469- 3 550 
1470- 4 550 
1470- 5 5al 
1471- 7 550 
1471- 8 550 
1471- 9 550 
1471-10 552 
1471-11 553 
1472-13 549 
1472-14 560 
1472-15 560 
1472-16 560 
1472-17 560 
1472-18 556 
1472-19 556 
1472-20 562 
1473-21 562 
1473-22 562 
1474-24 563 
1474-25 563 
1475-26 563 
1475-27 563 
1475-28 563 
1475-29 564 
1475-30 565 
1475-31 565 
1476-33 566 
1476-34 566 
1477-35 566 
1478-36 567 
1479-37 56 
1479-39 Mortgages 
§§ 1003-1199, 
1341-2065 
1479-40 568 
1479-41 568 
1480-42 568 
1480-43 568 
1480-44 568 
1480-45 568 
1480-46 568 
1480-47 568 
1480-48 568 
1480-49 568 
1480-50 569 
1480-51 570 
1480-53 570 
1480-54 570 
1481-55 570 
1481-56 570 
1481-57 571 
1481-58 Partition 
§§ 47-948 
1481-59 572 
1482-60 572 
1482-61 Husband & 
W. § 102 
1482-62 574 
1482-64 573 
1482-65 573 
1482-66 573 
1483-67 573 
1483-68 573 
1483-70 557 
1483-71 553 
1483-72 553 
14€3-73 547 


XXX 


1500-68 
1500-69 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


39 Cye 
Page Note 
1500-70 
1500-71 
1501-72 
1501-73 
1501-74 
1501-75 
1501-76 
1501-77 
1501-78 
1502-79 
1502-80 
1502-81 
1502-82 
1502-83 
1502-84 
1503-85 
1503-86 
1503-87 
1503-88 
1504-89 
1504-90 
1504-93 
1505-95 
1506-96 
1506-97 
1506-98 
1506-99 
1506- 3 
1506- 4 
1506- 5 
1507- 6 
1507- 7 
1507- 8 
1507- 9 
1508-10 
1508-11 
1508-12 
1508-13 
1509-15 
1509-16 
1509-17 
1509-18 
1509-19 
1510-20 
1510-21 
1511-22 
1511-23 
1511-24 
1511-25 
1511-27 
1512-28 
1513-29 
1513-30 
1514-31 
1514-32 
1514-34 
1514-35 
1514-36 
1514-37 
1514-38 
1515-40 
1515-41 
1515-42 
1515-43 
1515-44 
1515-45 
1516-46! 
1516-47 
1516-48 
1516-49 
1516-50 
1516-51 
1517-52 
1517-54 
1517-55 
1517-56 
1517-57 
1517-59 
1517-60 
1517-61 
1518-63 
1518-64 
1519-65 
1519-66 
1520-67 
1520-68 
1520-69 
1521-70 
1521-72 
1521-73 
1521-74 
1521-75 
1521-76 
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— 
66 C.J. 
Sec. 


588, 591 


665, 666 


39 Cyc 
Page Note 
1521-77 
1521-78 
1521-79 
1521-80 
1522-81 
1522-82 
1523-86 
1524-87 
1524-89 
1524-91 
1524-92 
1524-94 
1525-95 
1525-96 
1525-97 
1525-98 
1526-99 
1527- 1 
1527- 2 
1527- 3 
1527- 4 
1527- 6 
1527- T 
1527- 8 
1527- 9 
1528-10 
1528-11 
1528-12 
1528-13 
1628-14 
1528-15 
1528-16 
1529-17 
1529-18 
1529-19 
1529-20 
1529-21 
1529-22 
1529-23 
1529-24 
1531-25 
1531-26 
1531-27 
1531-28 
1532-29 
1532-30 
1532-31 
1533-32 
1533-33 
1533-34 
1533-35 
1533-36 
1534-37 
1534-38 
1534-39 * 
1534-40 
1534-41 
1534-42 
1534-43 
1534-46 
1534-47 
1535-48 
1535-49 
1535-53 
1535-54 
1535-55 
1536-57 
1536-58 
1536-59 
1536-60 
1536-61 
1536-62 
1536-63 
1536-64 
1536-66 
1536-67 
1537-68 
1537-71 
1587-73 
1538-77 
1539-78 
1539-79 
1540-81 
1540-82 
1541-83 
1541-84 
1541-85 
1541-87 
1541-89 
1541-90 
1542-94 
1542-95 
1542-96 


(as 
66 C.J. 


39 Cyc 


Page Note 


1543-97 
1543-98 
1543-99 
1543- 1 
1543- 2 
1543- 3 
1544— 4 
1544- 6 
1544- 7 
1544— 8 
1545- 9 
1545-10 
1545-11 
1545-12 
1546-13 
1546-14 
1546-15 
1546-17 
1546-18 
1546-19 
1546-20 
1546-21 
1546-23 
1546-24 
1547-25. 
1547-27 
1547-28 
1547-29. 
1547-30 
1547-31 
1548-32 
1548-34 
1548-35 
1548-36 
1548-37 
1548-41 
1548-42 
1548-43 
1548-44 
1548-45 
1548-46 
1548-48 
1549-49 
1549-50 
1549-52 
1549-53 
1549-54 
1550-55 
1550-56 
1550-57 
1550-58 
1551-59 
1551-60 
1551-61 
1551-62 
1551-63 
1551-64 
1551-65 
1551-66 
1552-68 
1552-69 
1552-71 
1552-72 
1552-73 
1552-74 
1553-77 
1553-78 
1553-79 
1553-81 
1553-82 
1554-83 
1554-84 
1554-85 
1554-86 
1554-87 
1555-88 
1555-89 
1555-90 
1555-92 
1555-93 
1555-94 
1555-95 
1555-96 
1556-97 
1556-98 
1556-99 
1556- 1 
1557- 2 
1557- 3 
1557- 4 
1557- 5 
1557- 6 
1557- 7 


(ee 

66 C.J. 
Sec. 
679 


39 Cye 
Page Note 
1557- 8 
1557- 9 
1557-10 
1558- 2 
1558- 3 
1558- 4 
1558- 5 
1558- 6 
1558- 7 
1558- 8 
1558- 9 
1558-10 
1559-11 


f 1559-12 


1559-13 
1559-15 
1559-16 
1559-17 
1559-18 
1559-19 
1559-20 _ 
1559-21 
1559-22 
1559-23 
1560-24 
1560-25 
1560-26 
1560-28 
1560-29 
1560-30 
1580-31 
1561-32 
1561-33 
1561-34 
1561-35 
1561-36 
1561-38 
1561-40 
1561-42 
1561-43 
1561-44 
1561-45 
1561-46 
1562-47 
1562-48 
1562-49 
1562-50 
1562-51 
1562-53 
1562-54 
1562-55 
1562-56 
1562-57 
1563-58 
1563-59 
1563-60 
1563-61 
1563-62 
1563-63 
1563-64 
1563-65 
1563-66 
1563-67 
1564-68 
1564-69 
1564-70 
1564-71 
1564-72 
1564-73 
1564-74 
1564-75 
1564-76 
1564-77 
1564-78 
1564-79 
1565-80 
1565-81 
1565-82 
1565-83 
1565-84 
1565-85 
1565-86 
1565-88 
1565-89 
1565-90 
1565-91 
1565-92 
1565-93 
1585-94 
1566-96 
1566-97 
1566-98 
1566-99 


Fane aa 
66 C.J. 


Sec. 
704 
704 
703 


39 Cye 
Page Note 


1578-11 


is CYC-CORPUS JURIS PARALLEL REFERENCE TABLE xxxi 
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—— (Gea ——— | ES > 
39 Cye 660.3 |300ye 60d | s00ye ‘CoCa| s90¥e 660\” 39 Oye 660.3.|. 39Cye “660.3. 
Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. | Page Note Sec. |Page Note Sec. 
1578-12 748 | 1593-18 759 | 1603-26 393 | 1616-37 776 | 1624-47 “e «| 1636-58 802 
4578-13 748 | 1593-19 759 | 1604-31 393 | 1616-38 776 | 1625-48 “ “| 1636-59 802 
1578-14 748 | 1593-20 759 | 1604-32 393 | 1616-39 776 | 1625-49 788 | 1636-60 802 
1578-15 748 | 1594-21 759 | 1604-33 393 | 1616-41 7716 | 1625-50 788 | 1633-61 802 
1579-16 748 | 1594-22 759 | 1604-34 393 | 1616-42 7717 | 1625-51 783 | 1637-63 804 
1579-17 748 | 1595-23 759 | 1604-36 393 | 1616-43 TIT | 1625-52 788 | 1637-64 804 
1579-18 749 | 1595-24 759 | 1604-37 393 | 1616-44 777 | 1625-53 788 | 1637-65 804 
1579-19 749 | 1595-25 759 | 1605-39 393 | 1616-45 T7T | 1625-54 788 | 1637-66 804 
1579-20 749 | 1595-26 759 | 1605-40 325 | 1616-46 777 | 1625-55 788 | 1637-67 804 
1580-21 749 | 1595-27 759 | 1605-41 325 | 1617-47 777 | 1625-58 789 | 1637-68 805 
1580-22 749 | 1595-28 762 | 1605-42 325 | 1617-48 777 | 1626-59 739 | 1637-69 805 
1580-23 749 | 1595-29 762 | 1605-43 357 | 1617-49 TT | 1626-61 789 | 1637-70 805 
~ 1580-24 749 | 1595-30 762 | 1606-44 357 | 1617-50 777 | 1625-62 739 | 1637-71 805 
1580-25 749 | 1595-31 762 | 1606-45 357 | 1617-52 778 | 1626-63 789 | 1637-72 805 
1580-26 749 | 1595-32 762 | 1606-46 357 | 1617-53 778 | 1626-64 789 | 1638-73 805 
1580-27 749 | 1595-33 762 | 1606-47 357 | 1617-54 778 | 1626-65 789 | 1638-74 805 
1580-28 749 | 1596-34 762 | 1606-49 358, 359 | 1617-56 779 | 1626-66 789 | 1638-75 807 
1580-29 749 | 1596-35 762 | 1606-51 328 | 1617-57 779 | 1627-67 789 | 1638-76 807 
1580-30 749 | 1596-36 762 | 1606-53 328 | 1617-58 79 | 1627-68 789 | 1638-77 807 
1580-31 749 | 1596-37 763 | 1607-54 328 | 1618-59 779 | 1627-69 789 | 1638-78 807 
_ 1581-32 749 | 1596-38 763 | 1607-55 328 | 1618-60 719 | 1627-71 - 790 | 1638-80 808 
~ 1581-33 752 | 1596-39 762 | 1607-56 328 | 1618-64 780 | 1627-72 791 | 1688-81 308 
_ 1581-34 752 | 1596-40 762 | 1607-57 328 | 1618-65 780 | 1627-73 791 | 1638-82 808 
~ 1581-35 752 | 1596-41 762 | 1607-58 340 | 1618-66 789 | 1627-74 791 | 1639-85 163 
1582-36 72 | 1596-42 762 | 1607-59 329 | 1618-67 - 79 | 1627-75 791 | 1639-87 809 
~ 1582-37 752 | 1596-44 765 | 1608-61 329 | 1618-68 789 | 1627-76 791 | 1639-88 809 
_ 1582-38 752 | 1597-45 765 | 1608-62 329 | 1618-69 739 | 1627-77 791 | 1639-89 809 
1582-39 752 | 1597-46 765 | 1608-63 329 | 1618-70 739 | 1628-78 791 | 1639-91 809 
1582-40 752 | 1597-47 765 | 1608-65 329 | 1618-71 799 | 1628-80 Estates | 1639-92 809 
1582-41 752 | 1597-48 765 | 1608-66 329 | 1618-73 780 $182 | 1639-94 809 
1582-46 750 | 1597-50 765 | 1608-68 232 | 1619-75 739 | 1628-83 792 | 1639-96 808 
1582-47 750 | 1597-51 767 | 1608-69 371, 380 1628-84 792 | 1639-97 809 
1582-48 750 | 1597-52 767 | 1609-70 aig) sere 780 | 1628-86 792 | 1639-98 809 
1582-49 761 | 1597-53 767 | 1609-71 380, 383 | 1619-77 780 | 1628-87 792 | 1640-1 810 
1583-50 "761 | 1597-54 767 | 1609-72 - Giese | vere 780 | 1628-88 792 | 1640-2 810 
1583-51 761 | 1597-55 767 | 1609-73 383 79 780 | 1628-89 792 | 1640-3 810 
1583-52 761 | 1598-57 767 | 1609-74 380, 385 | 1619-80 Adv. Poss. | 1628-90 793 | 1640- 4 810 
1583-53 761 | 1598-58 767 | 1609-75 ” 385 - $8 271-275. | 1625-91 793 | 1640-6 810 
1583-54 761 | 1598-59 767 | 1610-76 383 | 1619-84 Taxation | 1629-92 793 | 1640- 7 810 
1584-59 754 | 1598-60 767 | 1610-77 223 § 1628 | 1629-93 793 «+|-1641- 8 810 
1584-60 TA | 1598-61 768 | 1610-80 393 | 1619-85 782 | 1629-94 793 | 1641- 9 810 
1584-61 754 | 1598-62 768 | 1610-81 383 | 1619-86 782 | 1629-95 794> | 1641-12 811 
1585-62 754 | 1598-63 768 | 1610-82 381 | 1619-87 Taxation | 1629-96 794 | 1641-13 S11 
1585-63 754 | 1598-64 92 | 1611-84 391 § 1628 | 1629-97 794 | 1641-14 811 
1585-64 754 | 1598-66 93 | 1611-85 388 | 1619-88 782 | 1629-98 794 | 1642-16 811 
ee ee tee eae ere 
599- 7. 1611-87 173 - 7 1642-18 811 
1585-67 754 | 1599-71 721 | 1611-90 773 | 1620-91 782 | 1629- 2 795 | 1642-19 811 
~ 1585-68 754 | 1599-72 721, 722 1611-91 7713 1620-93 783 | 1630- 4 796 1642-20 S11 
1585-70 755 | 1599-73 722. | 1611-92 Landl. & T. | 1620-94 783 | 1630- 5 796 | 1642-21 811 
_ 1686-71 755 | 1599-74 722 §§ 26, 27, 352 | 1620-95 783 | 1630- 6 796 | 1642-22 811 
ee es ee et ee es Re 
= = 1620-97 2 
1586-75 mos 1509-77 wad, 2 | OE | 1620-99 rer | 1630-10 796 | 1642-26 812 
_ -1586-76 755 | 1599-78 769 | 1612-95 773 | 1620- 2 784 Heer us 1642-27 812 
1587-77 155 | 1599-79 ree | 1612-96 713 | 1621-3 a eps ier fog | 1042-28 812 
“Teer79 75 | 1359-81 745 | 1612-97 ay ee 784 | 1631-14 ag erases a 
e193 USB Bes ares 746 | 1612-98 773 | 1621-5 ual eee er 796 | 1642-30 812 
Teer-81 fos | 1600-86 mg. -| Selz 9 Ts aeey 6 784 | 1631-17 eae eyes ors 
; ott i sap neg | 1612-1 7713 | 1621- 7 784 | 4631-18 my | 1842-82 812 
1588-83 755 | 1600-88 CAM eve a4 i, Reyes 764 | 1631-19 798° | topes Be 
7588-84 76 | 1600-89 748 | 1613-3 774 | 1621-9 784 | 4631-99 79g | 1848-35 813 
1588-85 755 | 1600-91 773, | 1618- 4 774 | 1622-10 784 | 1699-91 g51__| 1643-36 813 
4589-86 an | 1601-92 77, | 1613-6 77 | 1622-11 784 | 4639-99 79g | 1643-37 813 
1589-87 7s | 1601-93 772, | 1613-7 775 | 1622-12 784 | 4699-95 799 | 1643-39 814 
4589-88 155 1601-94 772 1613- 8 T15 1622-13 784 1632-26 799 1643-40 814 
1589-90 757 | 1601-95 Ty a0 2 AE ce 1653 | 1632-27 79g" | 168s at 
© 1590-91 wer | 1601-96 772, | 1613-10 7715 | 1622-17 1644 | 1¢39-98 799 | 1643-42 S14 
4590-93 77 | 1601- 1 779 | 1613-13 175 | 1622-19 1316 | 4633-39 799 | 1643-44 814 
4591-94 757 | 1602- 2 770 | 1613-14 7175 | 1622-22 786 | 1633-34 Taxation | 1643-45 - 814 
ee blues mie fe lien |S ne lice a 
= Z 7 | 1613-1 115 - 1633-35 800 
ee CA bee a azo | 1614-17 775 | 1623-27 1644 | 1633-36 g00 | 1644-48 814 
1591-98 757 1602- 6 7710 1614-18 775 1623-28 776 | 1633-37 g00 | 1644-49 814 
1591-99 751 1602- 7 770 1614-19 775 1623-31 173 1633-38 goo | 1644-50 814 
BtEO1— J 751 | 1602-8 770 | 1614-20 TT | 1623-32 773 | 1633-40 goo | 1644-52 814 
591-2 71 | 1602-9 779 | 1614-21 715 | 1623-34 773 | 1633-41 soo | 1644-54 815 
-1591- 3 751 | 1602-10 171 Pepe us eee BE) 1633-42 800 eae a 815 
~-1592- 1602-11 T71 1623-4 7 | 1634-44 801 ire Ins. 
1592- H oe 1602-12 771 | 1614-24 115 | 1624-37 786 | 1634-45 801 § 285 
1592-6 749 | 1602-13 771 | 1614-25 715 | 1624-39 773 | 1634-46 801 | 1644-57 “ § 586 
1592-7 753 | 1602-14 771 | 1614-27 776 | 1624-40 Use & Occ. 1634-47 801 | 1644-58 815 
— -1592- 8 753 | 1602-15 749 | 1615-28 176 §§ 26-83 | 1635-48 801 | 1644-60. 815 
1592-9 753 | 1603-16 749 | 1615-30 776 | 1624-41 “ os 1635-49 801 | 1644-61 815 
1592-10 753 | 1603-17 749 | 1615-31 776 | 1624-42 “ “ 1635-50 * 801 | 1644-62 815 
1592-11 758 | 1603-18 749 | 1615-32 _ 776 | 1624-43 “ ce 1635-52 801 | 1645-63 815 
1592-12 750 | 1603-19 749 | 1615-33 776 | 1624-44 “ 3 1635-53 801 | 1645-64 Fire Ins. 
1592-12 761 | 1603-20 749 | 1615-34 716 | 1624-45 “ G 1635-54 801 § 586 
1593-16 759 | 1603-22 325, 330 | 1615-35 776 | 1624-46 Landl.& T. | 1635-55 802 | 1645-66 815 
1593-17 759 | 1603-23 325 | 1615-36 716 § 27 | 1636-56 202 | 1645-67 815 


[66 C. J.—c] 


1646-91 
1646-92 
1646-95 
1646-96 
1646-98 
1646-99 
1646- 1 
1646- 2 
1646- 3 
1647- 4 
1647— 5 
1647- 7 
1647- 8 
1647- 9 
1647-10 
1647-11 
1647-12 
1647-13 
1647-14 
1648-15 
1648-18 
1650-20 
1650-21 
1650-22 
1651-24 
1651-25 
1651-26 
1651-27 
1652-28 
1652-31 
1652-35 
1652-38 
1653-39 
1653-40 
1653-43 
1653-45 
1653-46 
1653-47 
1653-48 
1654-49 
1654-50 
1654-51 
1654-52 
1654-53 
1654-54 
1654-55 
1654-56 
1655-58 
1655-59 
1655-61 
1655-63 
1655-64 
1655-65 
1656-66 
1656-67 
1656-68 
1655-69 
1657-72 
1657-73 
1657-74 
1657-15 
1657-76 
1658-77 
1658-79 
1658-80 
1659-81 
1659-83 
1659-84 
1659-85 
1659 -86 
1659-87 
1660-88 
1660-89 


827, 828 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


39 Cyc 
Page Note 
1661-90 
1661-92 
1662-96 
1662-97 
1662-98 
1662-99 
1662- 1 
1662- 2 
1662- 3 
1662- 4 
1662- 5 
1662- 6 
1662- 7 
1662- 8 
1662- 9 
1663-10 
1663-11 
1663-12 
1663-13 
1663-14 
1663-15 
1663-16 
1663-17 
1663-18 
1663-19 
1663-20 
1664-21 
1664-22 
1664-23 
1664-24 
1664-26 
1665-27 
1665-28 
1665-29 
1665-33 
1666-34 
1667-35 
1667-36 
1667-37 
1667-42 
1667-44 
1667-45 
1667-46 
1667-49 
1667-50 
1668-51 
1668-54 
1668-55 
1669-56 
1669-57 
1669-58 
1669-64 
1669-65 
1669-66 
1669-68 
1670-69 
1670-70 
1670-75 
1670-76 
1670-77 
1670-79 
1671-80 
1671-81 
1671-83 
1671-84 
1671-85 
1671-86 
1672-93 
1672-94 
1673-95 
1673-96 
1673-97 
1673- 4 
1673- 5 
1674- 6 
1674- 7 
1674+ 8 
1674- 9 
1675-14 
1675-15 
1675-18 
1675-19 
1675-20 
1675-21 
1676-22 
1676-23 
1676-24 
1676-33 
1677-36 
1677-37 
1677-38 
1677-39 
1677-40 


(RN 
66 CS, 


VENDOR AND PURCHASER—Continued 


840, 866 


i] 
ot 
hh) 
co 
4 
w 


(SD) a 

39 Cye 66 C.J.| 39 Cye 66 C.3. 

. |Page Note Sec. |Page Note Sec. 
1677-41 872 | 1693-67 916 
1677-42 872 | 1694-68 916 
1678-50 874 | 1694-69 916 
1679-51 874 | 1694-70 916 
1679-53 874 | 1694-71 917 
1679-56 875 | 1694-72 tu 

1680-60 299 | 1694-73 
1680-62 299 | 1695-74 918 
1680-63 883 | 1695-75 918 
1680-64 883 | 1696-76 918 
1680-65 877 | 1696-77 916 
1680-68 880 | 1696-78 916 
1680-69 sso | 1696-79 919 
1681-70 879 | 1696-80 920 
1681-71 879 | 1696-81 920 
1681-75 890 | 1697-82 920 
1681-76 891 | 1697-83 920 
1681-77 Ejectm. 1697-84 Seance 
§ 82 

1681-78 891 | 1697-85 914 
1682-79 891 | 1697-86 909 
1682-80 891 | 1697-87 909 
1682-81 891 | 1697-88 921 
1682-82 Trespass 1697-89 922 
To Try T.§8 | 1697-90 922 
1682-85 Inj. § 147 | 1697-92 923 
1682-86 392 | 1698-93 923 
1682-87 892 | 1698-94 923 
1682-88 893 | 1698-95 924 
1683-89 887 | 1698-96 924 
1683-90 887 | 1698-97 924 
1683-92 889 | 1698-98 924 
1683-93 888 | 1698-99 925 
1683-94 888 | 1699-1 926 
1684-95 839 | 1699- 2 926 
1684-96 889 | 1699- 3 927 
1585-98 8g. | 1699- 4 927 
1685-99 ggg. | 1699- 5 928 
1685- 3 890 | 1699- 6 928 
1685- 4 394 | 1699-7 Mtgs. § 488 
1686- 5 g94 | 1699- 8 929 
1686-7 895 | 1700-9 930 
1686- 8 go¢ | 1700-10 930 
1686- 9 96 | 1700-11 931 
1686-10 396 | 1700-12 931 
1700-14 932 
1686-12 g97 | 1701-15 032 
1686-13 897 | Tor 933 
oe rede eat 934 
168620 909 | 1702-20 934 
1687-22 9008} ees a 
1687-23 909 | 1703-22 934 
ee ieee 
re $02 | 1703-27 Notice §7 
1687-28 goat | eee nen 
{iby io5 904 | 1703-30 938 
1687-30 Peiripl  oaes a 
" 1705-32 938 
ee ae 1706-33 938 
1688-34 907!) aaa ae 
1706-35 938 
1688-35 907 1706-36 938 
1688-36 $08 1706-37 939 
1689-37 908 1707-38 939 
1689-38 908 1707-40 941 
1689-39 908 1707-41 947 
ard 8 1708-42 947 
1708-43 947 
eed oe 1708-44 943 
1708-45 943 
1690-44 910 | 1708-46 943 
1690-45 910 | 1708-47 955 
a pean es pe sede Rot 
1709-49 975 
1691-48 910 | 1709-50 945, 
ce |i 
1709-5 946 
1691-51 910 | 1710-53 946 
16pi-o8 910 | 1710-54 946 
1691-53 911 | 1710-55 946 
1691-55 912 | 1710-56 946 
a 
= 913 | 1710- 3 
1692-58 913 | 1711-59 952 
ae 913 | 1711-61 952 
914 | 1711-62 5: 
1692-62 914 | 1711-63 952 
1692-63 915 | 1711-64 948 
1693-64 915 | 1711-65 949 
1693-65 915 | 1711-66 949 
1693-66 915 | 1711-67 949 


39 Cyc 
Page Note 
1712-68 
1712-69 
1712-70 
1712-71 
1712-72 
1712-73 
1712-74 
1712-75 
1712-76 
1712-77 
1712-78 
1713-79 
1713-80 
1713-81 
1713-82 
1714-83 
1715-84 
1715-85 
1715-86 
1715-87 
1715-88 
1715-89 
{715-90 
1715-91 
1715-92 
1716-93 
1716-94 
1716-95 
1716-96 
1716-97 
1717-98 
1717-99 
1717- 1 
1717- 2 
1717- 5 
1717- 6 
1717- 7 
1718- 8 
1718- 9 
1718-10 
1718-11 
1718-12 
1718-13 
1718-14 
1719-15. 
1719-16 
1719-17 
1719-19 
1719-20 
1719-22 
1719-23 
1719-24 
1720-25 
1720-26 
1720-27 
1720-28 
1720-29 
1721-30 
1721-31 
1721-32 
1721-34 
1721-35 
1721-36 
1722-87 
1722-38 
1722-39 
1722-40 
1722-41 
1722-42 
1723-48 
1723-44 
1723-45 
1723-46 
1723-47 
1723-48 
1723-49 
1723-50 
1723-51 
1723-52 
1723-53 
1724-54 
1724-55 
1724-56 
1724-58 
1724-59 
1724-60 
1724-61 
1725-62 
1725-63 
1725-64 
1725-65 
1725-66 
1726-67 


39 Cyc 


Page Note 
1726-68 
1726-69 
1726-70 
1726-71 
1726-72 
1726-73 
1726-74 
1726-75 
1726-76 
1726-77 
1726-78 
1727-79 
1727-80 
1727-81 
1727-82 
1727-83 
1728-84 
1729-85 
1729-86 
1729-87 
1729-88 
1729-89 
1730-90 
1730-91 
1730-92 
1730-93 
1731-94 
1731-95 
1731-96 
1731-97 
1731-98 
1731-99 
1731- 1 
1731- 2, 
1731- 3 
1731- 4 


| 1731-5 


1731- 6 
1731- 7 
1731- 8 
1731- 9 
1731-10 
1731-11 
1731-12 
1732-13 
1732-14 
1732-15 
1732-16 
1732-17 
1732-18 
1732-19 
1732-20 
1732-21} 
1733-22 | 
1733-23 
1733-24 
1733-25 
1733-26 
1733-27 
1733-28 
1733-29 
1734-30 
1734-31 
1734-32 
1734-33 
1734-34 
1784-35 
1734-36 
1734-37 
1735-38 
1735-39 
1735-41 
1736-42 
1736-43 
1737-45 
1737-46 
1737-48 
1737-49 
1737-50 
1737-52 
1738-53 
1738-54 
1788 55 
1738-56 
1739-57 
1739-58 
1739-5S 
1739-60 
1739-61 
1740-62 
1740-63 
1740-64 


oN —_— 
39 Cye 66 C.J. 
Page Note Sec. 
1740-65 1005 
1740-66 1005 
1740-68 1006 
~~ 1740-69 1006 
1741-70 1007 
1741-71 1008 
1741-72 1608 
1742-73 1008 
1742-74 1009 
1742-75 1009 
1743-76 1009 
1743-77 1009 
~ 1743-78 1009 
1743-79 1009 
1743-80 1009 
1748-81 1009 
1743-82 1009 
1743-83 1009 
1744-84 1010 
1744-85 1011 
A7T46-86 1011 
1746-87 1011 
1746-88 1011 
1747-89 1011 
1747-90 1011 
1747-91 1011 
1747-92 1012 
1747-93 1012 
1747-95 1013 
1747-96 1013 
1747-97 1013 
1748-98 1013 
1748-99 1013 
1748- 1 1013 
1748- 2 1013 
1748- 3 1014 
1748- 4 1014 
1749- 5 1014 
1749- 6 1014 
1749- 7 1014 
1750- 8 1015 
1750- 9 1015 
1750-10 1015 
1751-11 1015 
1751-12 1015 
1751-13 Easements 
§ 146 
1751-14 Railroads 
ss §§ 178, 207 
1751-15 ‘ - 
1751-16 “* of 
1751-17 1016 
~ 1752-18 1016 
~ 1752-19 1016 
1752-20 1016 
1752-21 1017 
_ 1752-22 1017 
1752-23 1017 
1752-24 1017 
1752-25 1017 
_ 1752-26 1017 
1753-27 1017 
1753-28 1017 
1753-29 1017 
1753-30 1018 
- 1753-31 1018 
1753-32 1018 
1753-33 1018 
1753-34 1019 
1753-35 1019 
1754-36 1019 
1754-37 1019 
1755-38 1019 
1755-39 1020 
1755-40 1020 
1756-41 1020 
1756-42 1020 
1756-43 1020 
1756-44 1020 
1756-45 1020 
1756-46 1020 
1756-47 1021 
1757-48 1021 
1757-49 1021 
1757-50 1021 
1758-51 1021 
1758-52 1022 
1758-53 1022 
1758-54 1022 
1758-55 1022 
1759-56 1022 
1759-57 1022 
1759-58 1022 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


89 Cye 
Page Note 


1759-59 
1759-60 
1759-61 
1759-62 
1759-63 
1759-64 
1759-65 
1760-66 
1760-67 
1760-68 
1760-69 
1760-70 
1760-71 
1760-72 
1760-73 
1761-74 
1761-75 
1761-76 
1761-77 
1761-78 
1761-79 
1761-80 
1761-81 
1761-82 
1761-83 
1762-84 
1762-85 
1762-86 
1762-87 
1762-88 
1762-89 
1762-90 
1762-91 
1762-93 
1763-94 
1763-95 
1763-96 
1763-97 
1763-98 
1763-99 
1764—- 1 
1765- 2 
1765- 3 
1765- 4 
1765- 5 
1766- 7 
1767- 8 
1767- 9 
1767-10 
1768-11 
1768-12 
1768-13 
1768-14 
1769-15 
1769-16 
1770-17 
1770-19 
1770-20 
1770-21 
1770-22 
1771-23 
1771-24 
1771-25 
1771-26 
1771-27 
1771-28 
1771-29 
1771-30 
1772-31 
1772-32 
1772-34 
1772-35 
1772-36 
1772-37 


1772-38" 


1772-39 
1772-40 
1772-41 
1772-42 
1773-44 
1774-45 
1774-46 
1774-47 
1774-48 
177449 
1774-50 
1774-51 
1774-52 
1774-53 
1774-54 
1775-55 
1775-56 
1775-58 


VENDOR AND PURCHASER—Continued 


as 
66 C.J. 
Sec. 


1022 
1022 
1023 
1023 
1024 
1024 
1024 
1024 
1026 
1027 
1028 
1029 
1029 
1029 
1029 
1029 
1029 
1029 
1029 
1030 
1030 
1030 
1031 
1031 
1031 
1031 
1031 
1032 
1032 
1032 
1032 
1033 
1033 
1035 
1035 
1035 
1035 
1036 
1036 
1037 
1037 
1037 
1037 
1037 
1037 
1038 
1038 
1038 
1039 
1039 
1039 


89 Cyc 

Page Note 
1776-59 
1776-60 
1776-61 
1776-62 
1776-63 
1776-64 
1776-65 
1776-66 
1776-67 
1776-68 
1777-69 | 
1i77-70 | 
1777-71 
1777-72 


aN 
66 C.J. 
Sec. 


1051 
1051 
1052 
1052 
1052 
1053 
1053 
1053 


LS 

39 Cyc 66 C.J. 

Pare Note Sec. 
1791-59 1091 
1791-60 1091 
1792-61 1092 
1792-62 1092 
1792-63 1092 
1792-64 1092 
1792-65 1092 
1792-66 1092 
1792-47 1092 
1792-68 1085 
1792-69 1085 
1792-70 1085 
1793-71 1085 
1793-72 | 1076 
1793-73 1077 
1793-74. | 1085 
1793-75: 1085 
1793-76 1085 
1793-77 1085 
1793-78 1085 
1793-79 1085 
1794-80 1192 
1794-81 1085 
1794-83 1086 
1794-84 1086 
1794-85 1086 
1794-86 1086 
1794-87 1087 
1795-88 1080 
1795-89 1162 
1796-91 1074 
1799-92 1074 
1799-93 1074 
1800-94 1074 
1800-95 1074 
1800-96 1082 
1800-89 Husband & 
W. § 356 
1800- 5 1097 
1800- 6 1097 
1801- 7 1097 
1801- 8 1097 
1801-11 1182 
1801-12 1222 
1801-13 1093 
1801-14 1076 
1801-15 1093 
1801-16 1093 
1802-17 1096 
1802-18 1096 
1802-19 1096 
1802-20 1096 
1802-21 1096 
1802-22 1096 
1802-23 1804 
1802-24 1094 
1802-25 1094 
1803-26 1094 
1803-27 1094 
1803-28 1095, 
1803-29 1095 
1803-30 1098 
1804-31 1098 
1804-33 1107 
1804-34 1103 
1805-35 1102 
1805-36 1106 
1805-37 1090 
1805-38 1099 
1805-39 1099 
1805-40 1103 
1805-41 1104 
1806-42 1104 
1806-43 1104 
1806-44 1106 
1806-45 1106 
1806-46 . 1106 
1806-47 1105 
1806-48 1105 
1806-49 1105 
1806-50 1108 
1806-51 1108 
1806-52 1098 
1806-53 1108 
1806-54 1108 
1806-55 1113 
1806-56 1108 
1806-57 1108 
1806-58 1109 
1807-59 1109 
1807-60 1109 
1807-61 1111 
1807-62 1111 


(Se = 
39 Cye 66 C.J. 
Page Note Sec: 
1807-63 1110 
1807-64 1114 
1807-65 | 1116 
1808-66 | 1115 
1809-67, 1115 
1809-69° | 1117 
1809-71 | 1117 
1809-72 | 1117 
1809-73 1117 
1809-74 | 1117 
1809-75 1117 
1810-76 1119 
1810-77 _| 1119 
1810-78 1118 
1810-79 1118 
1810-80 1118 
1810-81 1118 
1810-82 1118 
1810-83 1126 
1811-84 1121 
1811-85 1120 
1811-86 1120 
1811-87 1120 
1811-88 1163 
1811-89 1163 
1811-90 1163 
1811-91 1169 
1811-93 1125 
1812-94 1125 
1812-95 1125 
1812-96 1125 
1813-97 1124 
1813-98 1125 
1813-99 1125 
1813- 2 1124 
1813- 7 1153 
1813- & 1153 
1813-9 | 1153 
1813-10-—_| 1153 
1813-11 | 1125 
1814-12 1125 
1814-16 1128 
1814-17 1128 
1814-18 1128 
1814-19 1128 
1814-20 1128 
1814-21 1128 
1814-22 1128 
1815-23 1129 
1815-24 1129 
1815-25 1129 
1815-26 1129 
1815-27 1129 
1815-28 1129 
1815-29 1129 
1815-30 1129 
1815-31 1129 
1815-32 1130 
1815-34 1130 
1815-35 1130 
1816-38 1130 
1816-39 1130 
1816-40 1130 
1816-41 1130 
1816-44 1130 
1816-45 1130 
1816-46 1130 
1816-47 Liste 
1816-49 1132 
4816-50 1132 
1816-51 1132 
1817-52 1132 
1817-53 1132 
1817-54 1132 
1817-55 Ex. & Adm. 
§ 1189 
1817-56 ad es 
1817-57 1134 
1817-58 1134 
1817-59 1134 
1817-60 1134 
1818-62 Mortg. § 4 
1818-63 ey a 
1819-64 se oY 
1819-65 “s $s 
1819-66. #6 es 
1819-67 a ne 
1819-70 1138 
1820-71 1138 
1820-72 1138 
1821-73 1138 
1821-74 1138 
1821-75 1186 


XXXI1i1 
—— 

39 Cyc 66 C.J. 
Pare Note Sec. 
1821-76 1136 
1821-77 1136 
1821-78 | 1136 
1821-79 1139 
1821-80 1139 
1821-81 1139 
1822-82 1139 
1822-83 1139 
1822-84 1139 
1822-85 1139 
1822-86 1140 
1822-87 1140 
1822-88 1140 
1822-89 1141 
1822-90 1141 
1822-91 1142 
1823-93 1143 
1823-94 1143 
1823-95 1143 
1823-96 1143 
1823-97 1143 
1823-98 1143 
1823-99 1144 
1823- 1 1144 
1823- 2 1144 
1824- 4 1145 
1824 5 1145 
1824- 6 1145 
1824- 7 1145 
1824- 8 1145 
1824- 9 1146 
1824-10 1146 
1824-11 1147 
1824-12 1148 
1825-15 1150 
1825-16 1150 
1825-17 1151 
1825-18 1153 
1825-19 1153 
1825-20 1153 
1825-21 1154 
1825-22 1154 
1826-23 1154 
1826-24 1154 
1826-25 1154 
1826-26 | 1155 
1826-27 1156 
1826-28 1156 
1826-29 1157 
1826-30 1157 
1826-31 1157 
1826-32 1157 
1827-33 1157 
1827-35 1157 
1827-36 1157 
1827-37 1157 
1828-38 1157 
1828-39 1157 
1828-40 1189 
1828-41 1189 
1828-43 Ex. & Adm. 

§ 1611 
182844 Deeds § 64 
1828-46 1113, 1194 
1828-47 1158 
1829-49 1070 
1829-50 1162 
1829-51 1162 
1829-52 1162 
1829-54 1199 
1829-55 1181 
1829-56 1196 
1829-57 1162 
1829-59 1173 
1829-60 1164 
1829-61 1164 
1829-62 1164 
1830-63 1164 
1830-64 1165 
1830-65 1165 
1830-66 1165 
1830-67 1165 
1830-68 1165 
1830-69 4460 
1830-70 1160 
1830-71 1161 
1831-74 1089 
1831-75 1183 
1831-76 1183 
1831-77 1183 
1831-78 1166 
1831-79 1166 


XXXIV 


89 Cye 


Page Note 


1832-81 


1832-83 
1832-84 
1832-85 
1832-86 
1832-88 
1833-90 
1833-93 
1833-94 
1833-95 
1833-96 
1833-98 
1833-99 
1833- 2 
1833- 3 
1833- 4 
1833- 6 
1833- 7 
1833- 8 
1834- 9 
1834-10 
1834-11 
1834-12 
1835-13 
1835-14 
1835-15 
1835-16 
1835-17 
1835-18 
1835-19 
1836-24 
1836-27 
1836-28 
1837-29 
1837-30 
1837-34 
1838-35 
1838-36 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


—— 
66C.J.|, 39 Cye 


Sec. 
Bankr. 
§ 729 
1190 
1191 
1191 
1191 
1192 
1192 
1192 
1183 
1192 
1184 
1193 
1193 
1193 
1193 
1193 
1193 
1182 
1167 
1167 
1167 
1167 
1167 
1167 
1167 
1167 
1167 
1167 
1168 
1168 
1167 
1167 
1170 
1171 
1172 
1170 
1170 
1170 


1838-37 Husband & 


1838-38 
1838-39 
1838-40 
1838-41 
1838-42 
1838-43 
1838-45. 
1839-46 
1839-47 
1839-48 
1839-49 
1839-50 
1839-51 
1840-52 
1840-53 
1840-54 
1840-55 
1840-56 
1840-57 
1840-58 
1840-59 
1840-60 
1840-61 
1840-62 
1840-63 
1840-64 
1841-65 
1841-66 
1841-67 
1241-68 
1841-69 
1842-70 
1842-71 
1842-73 
1842-74 
1842-75 
1842-76 
1842-77 
1842-78 
1842-79 
1842-80 
1843-81 
1843-82 
1843-83 
1843-84 
1843-85 
1843-86 
1843-87 
1844-88 
1844-89 
1844-90 


W. §§ 356, 612 


“ 
“ee 
“ 
“ 


1098 
1173 
1173 
1173 
1173 
1173 
1173 
1174 
1175 
1173, 1174 
1173, 1174 
1173, 1174 
1178, 1174 
1176 
1176 
1176 
1176 
1177 
1177 
1177 
1177 
1185 
1186 
1186 
1187 
1187 
1187 
1187 
1188 
1188 
1178 
1178 
1178 
1178 
1179 
1179 
1180 
1180 
1180 
1180 
1180 
1180 
1194 
1194 
1194 
1194 
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(eS 

66 C.J. 

Page Note Sec. 
1844-91 1195 
1844-92 1195 
1844-93 1196 
1844-94 1196 
1844-95 1197 
1844-96 1196 
1844-97 1196 
1845-98 1196 
1845-99 1196 
1845- 1 1196 
1845- 2 1197 
1845- 3 1198 
1845- 6 Ex. & Adm. 
§ 1611 
1845- 7 Marshaling 
A. & 5S. 
§§ 14-16 
1845- 8 1199 
1845- 9 1199 
1845-10 1199 
1845-11 1199 
1846-12 1199 
1846-13 1199 
1846-14 1199 
1846-15 1200 
1846-16 1202 
1846-17 1202 
1846-18 1202 
1846-19 1203 
1846-20 1203 
1846-21 1204 
1846-22 1205 
1847-23 1205 
1847-24 1205 
1847-25 1206 
1847-28 1207 
1847-29 1207 
1847-30 1207 
1847-31 1207 
1847-32 1070 
1848-33 1070 
1848-34 1070 
1848-35 1070 
1848-37 1070 
1848-38 1070 
1848-39 1211 
1849-40 1211 
1849-41 1211 
1849-42 1211 
1849-43 1211 
1849-44 1213 
1849-45 1214 
1849-46 1214 
1849-47 1214 
1849-48 1212 
1850-49 | 1212 
1850-50 1216 
1850-51 1216 
1850-52 1218 
1850-53! 1218 
1850-54 1218 
1850-55 1218 
1850-56 1218 
1850-57 1218 
1850-58 1218 
1850-59 1218 
1850-60 1218 
1850-61 1215 
1851-62 1219 
1851-64 1219 
1851-65 1219 
1851-66 1219 
1851-67 1219 
1851-68 1220 
1851-69 1219 
1851-70 1219 
1851-71 1221 
1851-72 1222 
1851-73 1222 
1851-74 1222 
1851-75 1222 
1852-76 1222 
1852-77 1222 
1852-78 1222 
1852-79 1222, 
1852-80 1222 
1852-82 1223 
1852-83 1223 
1852-84 1223 
1852-86 1223 
1852-87 1223 
1852-88 1223 
1852-89 1223 


pa ewe 
39 Cye 
Page Note 


1852-90 
1852-91 
1853-92 
1853-93, 
1853-94 
1853-95 
1853-96 
1853-97 
1853-98 
1853-99 
1853- 1 
1854- 2 
1854- 3 
1854- 4 
1854— 5 
1854- 6 
1854- 7 
1854- 8 
1854— 9 
1855-10 
1855-11 
1855-12 
1855-13 


(GES 
66 C.J. 


Sec. 
1223 
1223 
1223 
1223 
1224 
1224 
1224 
1224 
1224 
1224 
1224 
1224 
1224 
1225, 
1225. 
1225 
1225 
1225 
1225 
1225 
1225. 
1225 
1225 


1855-14 Limitations 
of A, §§ 25, 59 


1855-15 
1855-16 
1855-17 
1855-18 
1855-19 
1856-20 
1856-21 
1856-22 
1856-23 
1856-24 
1856-25 
1856-26 
1856-27 
1856-28 
1856-29 
1856-30 
1856-31 
1856-32 
1856-33, 
1856-35 
1857-36 
1857-37 
1857-38 
1857-39 
1857-40 
1857-41 
1857-43 
1857-44. 
1857-45 
1857-46 
1858-47 
1858-48 
1858-49 
1858-50 
1858-51 
1858-52 
1858-53 
1858-54 
1858-55 
1859-56 
1859-57 
1859-58 
1859-59 


1859-60 
1859-61 
1859-62 
1859-63 
1859-64 
1859-65 
1859-66 
1860-67 
1860-68 
1860-69 
1860-70 
1860-72 
1860-73 
1860-74 
1861-75 
1861-76 
1861-77 
1861-78 
1861-79 
1861-80 
1861-81 
1861-82 
1861-83 
1861-84 


“e 


“e 


39 Cye 
Page Note 
1861-85. 
1862-87 
1862-88 
1862-89 
1862-90) 
1862-91 
1862-92 
1862-93 
1882-94 
1852-95 
1862-96 
1862-97 
1862-98 
1863-— 2 
1853- 3 
1863- 5 
1863- 6 
1863- 7 
1863- 8 
1863-10 
1863-11 
1863-12 
1863-13 
1863-14 
1863-15 
1863-16 
1864-17 
1854-18 
1864-19 
1864-20 
1864-21 
1864-22 
1864-23 
1864-24 
1864-25 
1864-26 
1865-27 
1865-28 
1865-29 
1865-30 
1865-31 
1865-33 
1865-34 
1865-35 
1865-36 
1865-37 
1865-38 
1865-39 
1856-41 
1866-42 
1866-43 
1866-44 
1856-45 
1866-46 
1886-47 
1866-48 
1866-49 
1868-50 
1866-51 
1866-52 
1867-53 
1867-54 
1867-55 
1867-56 
1867-57 
1867-58 
1867-60 
1867-61 
1867-62 
1867-63 
1867-66 
1867-67 
1867-68 
1867-69 
1867-70 
1868-71 
1868-72 
1838-73 
1868-74 
1868-75 
1868-76 
1868-77 
1868-78 


1686-79 
1868-80 
1868-81 
1868-82 
1868-83 
1869-85 
1869-86. 
1869-87 
1869-88 


ms 
66 C.J. 
Sec. 


39 Cye 
Page Note 
1869-89 
1869-90 
1869-91 
1869-92 
1869-93 
1869-94 
1869-95 
1870-96 
1870-97 


1870-98 
1870-99 
1870- 1 
1870- 2 
1870- 3 
1870- 5 
1871- 6 
1871- 7 
1871- 8 
1871- 9 
1871-10 
1871-11 
1871-12 
1871-13 
1872-14 
1872-15 
1872-16 
1872-17 
1872-18 
1872-19 
1872-20 
1872-22 
1872-23 
1872-24 


1872-25 
1872-26 
1872-27 
1872-28 
1872-29 
1872-30 
1872-31 
1872-32 
1872-33 
1873-34 
1873-35 
1873-36 
1873-37 
1873-38 
1873-39 
1873-40 
1873-41 
1873-42 
1873-43 
1873-44 
1878-45 
1874-46 
187447 
1874-48 
1874-49 
1874-50 
1874-51 
1874-52 
1874-53 
1875-54 
1875-55 
1875-56 
1875-57 
1875-58 
1876-59 
1876-60 
1876-61 
1876-62 
1876-63 
1876-64 
1877-65 
1877-66 
1877-6T 
1877-68 
1877-69 
1877-70 
1877-71 
1877-72 
1877-73, 
1877-714 
1877-75. 
1877-76 
1878-77 
1878-78 
1878-79 
1878-80 
1878-81 
1878-82 


(GIES 

66 C.J. 
Sec. 
1265 
1265 
1265 


1, : 
39 Cye 66 C.J, 
Page Note Sec. 
1878-83 ‘1294 
1878-84 1294 
1878-85 1294 
1878-86 1296 
1878-87 1296 
1878-88 1296 
1878-89 1296 
1879-91 1297 
1879-92 1298 
1879-93 1298 
1879-94 1298 
1879-95 1298 
1879-96 1298 
1879-97 1298 
1879-93 1239 
1880-99 1299 
1880- 1 1299 
1880- 2 1299 
1880- 3 1299 
1880- 4 1299 
1880- 5 1300 
1880- 6 1302 
1880- 7 1302 
1880- 8 1302 
1881-10 1302 
1881-12 1302 
1831-13 1302 
1881-14 1302 
1881-15 1302 
1881-16 1302 
1881-17 1302 
1881-18 1302 
1881-19 1302 
1881-20 1302 
1882-21 1303 
1882-22 1305 
1882-23 1305 
1882-24 1304 
1882-25 1304 
1882-26 1304 
1882-27 1306 
1882-28 1306 
1882-29 1306 
1883-30 1306 
1883-31 1306 
1883-32 1307 
1883-33 1307 
1883-34 1307 
1883-35 1307 
1883-36 1307 
1883-37 1309 
1883-38 1309 
1883-39 1309 
1883-40 1309 
1883-41 1309 
1884-42 1309 
1884-43 1309 
1884-44 1309 
1884-45 13808 
1884-46 13808 
188447 1308 
1885-48 1310 
1885-49 1310 
1885-51 1311 
1885-52 1311 
1885-53 1311 
1885-54 1312 
1885-55 1312 
1885-56 1312 
1885-57 1313 
1885-58 1313 
1886-59 1313 
1886-60 1313 
1886-61 1314 
1886-62 1314 
1886-63 1315 
1888-65 1316 
1886-66 1316 
1887-67 1316 
1887-68 1316 
1887-69 1316 
1887-70 1316 
1887-71 1316 
1888-73 1316 
1888-74 1330 
1888-76 1317 
1888-77 Frauds, St. 
of § 161 
1888-78 1316 
1888-79 1323 
1888-82 1316 
1888-83 1070 
1883-86 1818 


89 Cye 


Page Note 
— 1888-87 
1888-88 


_— 1889-89 


1889-90 
1889-91 
1889-92 
1889-93 


1889-95 


1890-96 
1890-97 
1890-98 
~ 1890-99 
1890-1 
1890- 2 
1890- 3 
1890- 4 
1890- 5 
1891- 7 
1891- 8 
_ 1891- 9 
1891-10 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


—|— 
66C.J.) 39 Cye 
Sec.,jPage Note 
1318 | 1900-95 
1318 | 1900-97 
1318 | 1900-99 
1320 .| 1900- 4 
1320 | 1900- 5 
1820 | 1900-6 
1320 | 1901- 7 
1319 | 1901- 8 
1319 | 1901-9 
1319 | 1901-10 
1319 | 1901-11 
1319 1901-13 
1319 | 1901-14 
1321 | 1902-15 
1321 | 1902-16 
1821 1902-17 
1830 | 1902-18 
1322 | 1902-19 
1322 | 1902-20 
1322 | 1902-21 
1322 | 1902-22 
1322 | 1902-23 
1322 | 1903-24 
1322 | 1903-25 
1322 | 1903-26 
1322 | 1903-27 
1322 1903-28 
1323 | 1903-29 
1324 | 1903-30 
1324 | 1903-31 
1324 | 1903-82 
1324 | 1903-33 
1324 | 1903-35 
1324 | 1904-36 
1324 | 1904-38 
1825 | 1904-39 
1325 | 190440 
1325 | 1904-41 
1325 | 1904-42 
1325 | 190443 
1325 | 1904-46 
1325 | 1905-47 
1327 | 1905-49 
1328 | 1905-50 
1328 | 1905-51 
1328 | 1905-52 
1328 | 1905-53 
1329 | 1905-54 
1829 | 1906-57 
1330 | 1906-58 
1330 | 1906-59 
1330 | 1906-60 
1352 | 1906-61 
1330 | 1906-62 
1351 | 1907-64 
1351 | 1907-65 
1351 | 1907-66 
1330 | 1907-67 
1330 | 1907-68 
1330 | 1907-70 
1331 | 1908-72 
1331 | 1908-73 
1331 | 1908-74 
1331 | 1908-75 
1331 | 1908-76 
1331 | 1908-77 
1331 | 1909-78 
1332 | 1909-79 
1332 | 1909-80 
1332 | 1909-81 
1337 | 1909-82 
1336 | 1909-84 
1336 | 1909-85 
1338 | 1910-86 
1340, 1341 | 1910-87 
1342 | 1910-88 
1343 | 1910-89 
1343 | 1910-90 
1343 | 1910-91 
1845 | 1910-92 
1346 | 1910-93 
1347 | 1910-94 
1347 | 1910-95 
1348 | 1910-96 
1350 | 1910-97 
1350 | 1910-98 
1349 | 1910-99 
1349 | 1910-1 
1349 | 1910- 2 
1349 | 1910-3 
1353 | 1911- 4 
1353 | 1911-5 
1353 | 1911- 6 
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1353 
1356 
1357 
1357 
1357 
1357 
1357 
1359 
1359 
1359 
1359 
1361 
1361 
361 
1361 
1361 
1361 
1361 
1361 
1362 
1362 
1362 
1362 
1363 
1363 
1363 
1364 
1364 
1364 
1364 
1364 
1364 
1365 
1365 
1365 
1365. 
1365 
1366 
13866 
1366 
1070 
1070 
1367 
1369 
1370 
1370 
1370 
1367 
1372 
1373 
1373 
1373 
1373 
1373 
1374 
1374 
1374 
1374 
1374 
1375 
1375 
1375 
1375 
1375 
1376 
1376 
1376 
1376 
1377 
1377 
1378 
1379 
1379 
1379 
1369 
1369 
1369 
1370 
1379 
1379 
1379 
1379 
1379 
1379 
1379 
1380 
1380 
1380 
1380 
1380 
1380 
1542 
1381 


wx 


—_—— ‘G A 
66C.J3.| 39 Cye 
Sec. 


= =N 
66C.J.| 39 Cye 
Page Note Sec. |Page Note 
1911- 7 1381 | 1922-20 
1911- 8 1381 | 1922-21 
1911- 9 13881 1922-22 
| 1912-10 1381 | 1923-23 
1912-11 1381 | 1923-24 
1912-12 1881 | 1928-25 
1912-13 1881 | 1923-26 
1912-14 1381 | 1923-27 
1912-15 1382 | 1923-28 
1912-16 1382 | 1923-29 
1913-17 1382 | 1923-30 
1913-18 1382 | 1923-31 
1913-19 1382 | 1923-32 
1913-21 1383 | 1924-33 
1913-23 1383 | 1924-34 
1913-24 1883 | 1924-36 
1913-25 1383 | 1924-37 
1913-29 1884 | 1924-38 
1913-30 1384 | 1925-42 
1914-31 1384 | 1925-43 
1914-32 1384 | 192544 
1914-33, 1384 | 1925-45 
1914-34 1384 | 1925-46 
1914-35 1384 | 1926-47 
1914-36 1384 | 1926-48 
1914-37 1384 | 1926-49 
1914-38 1384 | 1926-51 
1914-39 1403 | 1926-52 
1914-40 1384 | 1926-53 
1914-41 1384 | 1926-54 
1914-43 1385 | 1926-56 
1915-45 158, 159, 1385 | 1926-57 
1915-46 160-172, 1885 | 1926-58 
1915-47 160-172, 1885 | 1927-59 
191548 1385 | 1927-61 
1915-49 1385 | 1928-62 
1916-53 157 | 1928-63 
1916-54 157 | 1929-64 
1916-56 1385 | 1929-65 
1916-59 1386 | 1929-66 
1916-60 1386 | 1929-67 
1917-61 1386 | 1929-68 
1917-62 1387 | 1928-69 
1917-64 1387 | 1929-70 
1917-65 1387 | 1929-71 
1917-66 1387 | 1980-72 
1917-67 1387 | 1930-73 
1917-68 1387 | 1930-74 
1917-70 1388 | 1930-76 
1918-71 1388 | 1930-77 
1918-72 1388 | 1930-78 
1918-73 1388 | 1930-79 
1918-74 1388 | 1930-80 
1918-75 1389 | 1930-81 
1918-76 1389 | 1930-82 
1918-77 1389 | 1931-83 
1918-79 1390 | 1931-84 
1919-80 1930 | 1931-85: 
1919-81 1403, 1405 | 1931-86 
1919-82 1391 | 1931-87 
1919-83 1391 | 1931-88 
1919-84 1391 | 1931-89 
1919-86 1392 | 1931-90 
1919-87 1392 | 1931-92 
1919-88 1392 | 1932-93 
1919-89 1392 | 1932-94 
1919-90 1392 | 1932-95 
1919-91 1392 1932-96 
1919-92 1392 | 1932-97 
1919-93 1393 | 1932-98 
1920-94 1393 | 1982-99 
1920-95 1393 1932-1 
1920-96 1393 | 1932- 2 
1920-97 1393 | 1932-3 
1920-98 1393 | 1932- 4 
1920-99 1393 | 1933- 5 
1920- 1 1394 | 1933- 6 
1920- 2 1394 | 1933- 7 
1920- 3 1394 | 1933- 8 
1921- 5 1394 | 1933-9 
1921- 7 1395 | 1933-11 
1921- 8 1395 | 1933-12 
1921- 9 1397 | 1933-13 
1921-10 1397 | 1933-14 
1921-11 1397 | 1933-15 
1921-12 1397 | 1933-16 
1921-13 1897 | 1933-17 
1922-14 1397 | 1933-18 
1922-15 1895 | 1933-19 
1922-16 1395 | 1934-20 
1922-17 1395 | 1934-21 
1922-18 1395 | 1934-23 
1922-19 1395 | 1934-24 


axes 
66 C.J. 


Sec. 
1395 
1395 


39 Cye 
Page Note 
1934-25 
1934-26 
1934-27 
1934-28 
1934-29 
1935-30 
1935-31 
1935-32 
1935-33 
1935-34 
1935-36 
1935-37 
1935-38 
1935-39 
1936-40 
1936-41 
1936-43 
1936-44 
1936-45 
1936-46 
1936-47 
1936-48 
1936-49 
1937-50 
1937-51 
1937-53 
1937-54 
1937-56 
1938-57 
1938-58 
1938-59 
1938-60 
1938-61 
1938-62 
1939-63 
1939-64 
1939-65 
1939-66 
1939-67 
1989-68 
1939-69 
1939-70 
1939-71 
1939-72 
1939-73 
1939-74 
1940-75 
1940-76 
1940-77 
1940-78 
1940-79 
1940-80 
1940-81 
1940-82 
1941-83 
1941-84 
1941-85 
1941-86 
1941-88 
1941-89 
1941-90 
1942-91 
1942-93 
1942-94 
1942-95 
1942-96 
1948-97 
1943-98 
1943-99 
1943- 1 
1943- 2 
1943- 3 
1948- 4 
19438- 5 
1944- 7 
[y44-— 8 
1944- 9 
1944-10 
1944-11 
1944-12 
1944-14 
1945-15 
1945-16 
1945-17 
1945-18 
1945-19 
1945-20 
1945-21 
1945-22 
1945-23 
1946-24 
1946-25 
1946-26 


(ED 
66 C.J. 


Sec. 
1417 
1417 
1417 
1417 
1417 
1418 


——_— 
39 Cye 
Page Note 
1946-27 | 
1946-28 
1946-29 
1947-30 
1947-31 
1947-32 


XXXV 


aaa 
66 C.J. 


Sec. 
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XXXVI 
a —— (Gls 
39 Cye 66C.3.| 39 Cyc 66 C.J. 
Page Note Sec. |Page Note Sec. 
1960-30 1477 | 1974-34 1497 
1960-31 1477 | 1974-35 1497 
1960-32 1477 | 1974-37 1508 
1960-33 1477 | 1974-38 1508 
1960-34 1477 ~| 1974-40 1511 
1960-35 1478 | 1974-41 1511 
1960-36 1478 | 1974-42 1511 
1960-37 1478 | 1974-43 1511 
1961-38 1471 | 1975-44 1511 
1961-39 1471 | 1975-45 1508 
1962-40 1471 | 1975-46 1512 
1962-41 1471 | 1975-47 1512 
1962-42 1471 | 1975-48 1513 
1962-43 1471 | 1975-49 1514 
1962-44 1471 | 1975-50 1514 
1962-45 1471 | 1975-51 1514 
1962-46 1471 | 1975-52 1514 
1962-47 1468 | 1975-54 1509 
1963-48 1468 | 1976-55 1509 
1963-49 1471 | 1976-56 1509 
1963-50 1471 | 1976-57 1510 
1963-51 1471 | 1976-58 Trial § 313 
1963-52 1471 | 1976-59 1502 
1963-53 1471 | 1976-60 1502 
1963-54 1471 | 1976-61 1503 
1963-55 1471 | 1977-62 1503 
1963-56 1471 | 1977-63 1503 
1963-57 1471 | 1977-65 1506 
1963-58 1471 | 1977-66 1506 
1963-59 1474 | 1978-67 1506 
1963-60 1474 | 1978-68 Trial 
1964-61 1474 8§ 672-674 
1964-62 1480 | 1978-69 “‘ §§ 461, 469 
1964-63 1480 | 1978-70 1506 
1964-64. 1480 | 1978-72 1507 
1964-65 1480 | 1978-73 1507 
1964-66 1480 | 1978-74 1507 
1964-67 1480 | 1979-77 1516 
1965-69 1481 | 1979-78 1516 
1965-70 Pleading | 1979-79 1516 
§§ 1160-1166 | 1980-81 1517 
1965-71 1483 | 1980-82 1517 
1985-72 1484 | 1980-83 1517 
1965-73 1485 | 1980-84 1517 
1966-74 1486 | 1980-85 1517 
1966-75 1485 | 1980-86 1517 
1966-76 1485 | 1980-87 1517 
1966-77 1485 | 1980-88 1517 
1966-81 1487 | 1981-89 1517 
1966-82 1487 | 1981-90 1518 
1967-83 1488 | 1981-91 1520 
1967-84. 1488 | 1981-92 1520 
1967-85 1487 | 1981-93 1520 
1968-86 1487 | 1982-94 1520 
1968-87 1487 | 1982-95 1520 
1968-88 1488 | 1982-96 1520 
1968-89 1488 | 1982-98 1520 
1968-90 4488 | 1982-1 1520 
1968-91 1488 | 1982- 2 1072 
1968-92 1488 | 1982-3 1072 
1969-93 1488 | 1982- 4 1072 
1969-94 1488 | 1982-5 1072 
1969-95 1488 | 1982- 6 1522 
1969-96 1488 | 1982-7 1522 
1969-97 1489 | 1983- 8 1523 
1969-98 1489 | 1983-9 1523 
1969-99 1489 | 1983-10 1523 
1969- 2° 1491 | 1983-12 1523 
1969- 4 1491 | 1983-14 1524 
1970- 5 1491 | 1983-15 1524 
1970- 6 1491 | 1983-16 1524 
1971- 7 1492 | 1983-17 1524 
1971- 8 1492 | 1984-19 1521 
1971- 9 1491 | 1984-20 1521 
1971-10 1493 | 1984-21 1525 
1971-11 1493 | 1984-22 1525 
1971-12 1493 | 1984-23 1525 
1971-13 1498 | 1984-25 1525 
1971-14 1495 | 1984-26 1525 
1971-15 1495 | 1984-27 1525 
1972-16 1495 | 1984-28 1525 
197-17 1495 | 1984-29 1525 
1972-18 1495 | 1984-30 1525 
1972-19 1495 | 1984-31 1525 
1972-20 1495 | 1985-32 1525 
1973-26 1501 | 1985-33 1525 
1973-27 1497 | 1985-34 1526 
1973-28 1496 | 1985-35 1526 
1973-29 1496 | 1985-36 1526 
1973-30 1498 | 1985-37 1526 
1973-31 1498 | 1985-38 1526 
1974-32 1501 | 1985-39 1526 
1974-33 1501 | 1985-41 1526 


"7 
389 Cyc 


Page Note 
1985-43 
1985-46 
1985-47 
1986-48 
1986-49 
1986-50 
1986-51 
1986-52 
1986-54 
1986-55 
1986-56 
1986-58 
1986-59 
1986-60 
1986-61 
1987-62 
1987-63 
1987-64 
1987-65 
1987-66 
1987-67 
1987-68 
1987-69 
1987-70 
1987-71 
1987-72 
1988-73 
1988-74 
1988-76 
1988-77 
1988-78 
1988-79 
1988-80 
1988-81 
1988-84 
1988-85 
1988-86 
1988-88 
1988-89 
1988-90 
1988-91 
1989-92 
1989-93 
1989-94 
1989-96 
1989-97 
1989-98 
1989-99 
1989- 1 
1989- 4 
1989- 5 
1989- 6 
1989- 9 
1990-10 
1990-11 
1990-12 
1990-14 
1990-15 
1990-16 
1990-17 
1990-18 
1990-19 
1990-21 
1990-22 
1990-24 
1991-31 
1991-32 
1991-33 
1991-34 
1991-35 
1992-36 
1992-37 
1992-38 
1992-39 
1992-40 
1992-41 
1992-42 
1993-43 
1993-44 
1993-45 
1993-46 
1993-47 
1993-48 
1993-49 
1993-52 
1993-53 
1993-54 
1993-55 
1994-56 
1994-57 
1994-58 
1994-60 
1994-62 


= 
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1532, 1539 
1532, 1539 
1532, 1539 


1537-1541 
1539 
1539 
1539 
1539 
1539 
1539 
1539 
1539 
1539 
1539 
1539 
15389 
1539 
1539 
1539 
1539 
1539 
1508 
1508 
1541 
1541 
1541 
1541 
1541 
1541 
1541 
1542 
1542 


ASS 
39 Cyc 66 C.J. 
- |Page Note Sec. 
1994-63 1542 
1994-64 1542 
1995-65 1542 
1995-66 1542 
1995-67 1543 
1995-68 1543 
1995-69 1543 
1995-70 1543 
1995-71 1543 
1995-72 1544 
1996-73 1544 
1996-74 1544 
1996-75 1544 
1996-76 1544 
1996-77 1545 
1996-78 1545 
1996-79 1545 
1996-80 1545 
1996-81 1546 
1997-94 1548 
1997-95 1548 
1997-96 1548 
1997-97 1548 
1998- 7 1548 
1998- 8 1548 
1998- 9 1550 
1998-10 1548 
1999-11 1550 
“1999-12 1549 
1999-13 1551 
1999-14 1551 
1999-15 1552 
1999-16 1552 
2000-17 1552 
2000-18 1552 
2000-19 1552 
2000-20 1548 
2000-21 1553 
2000-22 1554 
2001-23 1554 
2001-24 1554 
2001-31 1555 
2001-32 1555 
2001-33 1555 
2001-36 1555 
2002-37 1560, 1561- 
1564 
2002-38 1560, 1561- 
1564 
2002-41 1562 
2002-42 1561 
2003-43 1561 
2003-44 1561 
2003-45 1561 
2004-47 1563 
200449 1563 
2004-50 1563 
2004-53 1563 
2005-56 1564 
2005-58 1565 
2006-59 1565 
2006-60 1565 
2006-61 1565 
2006-64 1566 
2008-66 1566 
2009-67 1579 
2009-69 1567 
2009-71 1568 
2009-74 1569 
2010-75 1569 
2010-77 1569 
2011-78 1569 
2011-81 241 
2011-82 1570 
2012-83 1570 
2013-86 1571 
2013-87 1571 
2013-88 1571 
2018-90 1572 
2014-92 1572 
2014-93 1572 
2014-94 1572 
2014-95. 1572 
2014-99 1573 
2015- 1 1573 
2015- 3 1573 
2016- 7 1573 
2016- 8 1573 
2016-11 1575 
2017-12 1575 
2017-13 1575 
2017-14 1575 
2017-15 1575 


39 Cyc 
Page Note 
2017-17 
2018-18 
2018-19 
2018-20 
2019-21 
2019-22 
2019-23 
2019-24 
2019-25 
2020-26 
2020-27 
2020-28 
2020-29 
2020-30 
2020-32 
2021-33 
2021-34 
2021-35 
2021-36 
2021-37 
2022-38 
2022-39 
2022-40 
2022-41 
2022-42 
2022-43 
2023-44 
2023-47 
2023-48 
2024-52 
2025-53 
2025-54 
2025-58 
2027-59 
2028-60 
2028-61 
2028-62 
2028-63 
2029-64 
2029-66 
2029-67 
2029-70 
2030-71 
2030-72 
2030-73 
2030-74 
2031-75 
2031-77 
2032-78 


| 2032-79 


2032-80 
2033-81 
2033-82 
2033-83 
2033-84 
2033-85 
2034-86 
2034-87 
2034-88 
2034-89 
2034-90 
2034-91 
2034-92 
2036-94 
2036-95 
2036-96 
2036-97 
2036-98 
2037-99 
2037- 1 
2037- 2 
2037- 3 
2038- 4 
2038- 7 
2038- 9 
2038-10 
2039-11 
2039-12 
2089-13 
2039-14 
2039-16 
2039-18 
2039-19 
2040-22 
2040-23 
2040-24 
2041-25 
2041-26 
2041-27 
2041-28 
2042-30 
2042-31 
2042-32 


— 
66 C.J. 
Sec. 
1576 
1576 


1591, 1592 


39 Cyc 66 C.J. 
Page Note Sec. 
2042-33 1594 
2043-34 1595, 
2043-35 1595, 
2043-36 1595 
2043-37 1596 
2044-41 1596 
2044-42 1596 
2044-43, 1596 
2044-44 1597 
2045-45 1597 
2045-46 1597 
204547 1597 
2045-49 1598 
2047-57 1600 
2047-58 1600 
2048-59 1600 
2048-60 1600 
2048-61 1600 
2050-62 1600 
2050-63 1602 
2050-64 1603 
2050-65. 1603 
2050-66 1603 
2050-68 1604 
2050-69 1604 
2050-70 1604 
2050-72 1605 
2051-73 1605 
2051-74 1605 
2051-76 1605 
2051-77 1606 
2051-78 1606 
2051-79 1606 
2052-80 1607 
2052-81, 1607 
2052-82 1607 
2052-83 1608 
2053-84 1608 
2053-85 1609 
2053-86 1609 
2054-87 1609 
2054-88 1609 
2054-89 1609 
2054-90 1609 
2054-91 1610 
2054-95 1611 
2055-98 1612 
2055-99 1612 
2055- 1 1612 
2055- 2 1612 
2055- 5 1613 
2056- 6 1613 
2056- 7 1613 
2056- 8 1613 
2056- 9 1614 
2056-10 1614 
2057-13 1616 
2057-14 1616 
2057-15 1616 
2057-16 1616 
2057-17 1616 
2058-18 1616 
2058-19 1616 
2058-21 1617 
2058-22 1617 
2058-23 1617 
2058-24 1617 
2058-25 1617 
2058-26 1617 
2058-27 1617 
2059-28 1617 
2059-29 1617 
2059-30 1617 
2059-31 Parties 

47C.J.p 1 
2059-32 1618 
2059-33 1618 
2059-34 1618 
2059-35, 1618 
2060-36 1618 
2060-88 1619 
2060-39 1619 
2060-40 1619 
2061-41 1619 
2061-42 1619 
2061-43 1619 
2061-44 1619 
2062-46 1619 
2062-47 1619 
2062-48 1619 
2062-50 1619 
2062-51 1619 
2062-52 1619 


ase 
BoCye “COGI. 
Page Note Sec. 
- 2062-53 1619 
2062-54 1619 
_— 2063-55 1598 
2063-56 1598 
2063-57 1598 
2063-58 1598 
2063-60 1620 
2064-61 1620 
2064-62 1620 
2064-63 \ 1620 
2064-64 ‘1621 
2064-65 1621 
2064-66 1621 
2064-67 1622 
2064-68 1622 
2064-69 1622 
2065-71 1623 
2065-72 1623 
2065-73 1623 
2065-74 1623 
~ 2065-75 1623 
2065-76 1623 
~ 2065-77 - 1623 
2065-78 1623 
2065-79 1623 
2065-80 1623 
2065-81 1623 
2065-82 1623 
2065-83 1623 
2065-84 1623 
2066-86 Evid. 
§§ 89-1729 
2066-87 1624 
2066-88 1624 
2066-89 1624 
2067-90 1624 
2067-91 1624 
2067-92 1624 
2067-93 1624 
2067-94 Evid. 
§§ 1730-1806 
2068-95 1625 
2068-96 1625 
2068-98 1627 
2069-99 1627 
2069- 2 1627 
2069- 4 1626 
2069- 5 1626 
~ 2069- 6 1626 
2069- 7 1626 
_ 2069- § 1628 
_- 2069- 9 1626 
_ 2069-10 1626 
~ 2069-12 1628 
2070-13 1629 
2070-14 1629 
2070-15 1629 
2070-16 1629 
2070-17 1630 
2072-18 1630 
2072-19 1630 
2072-20 1630 
2072-21 1630 
2072-23 1630 
2072-26 1631 
2072-27 1631 
2072-28 1631 
2072-29 1631 
2072-30 1631 
2072-31 1631 
2073-32 1631 
2073-33 1631 
2073-34 1631 
2073-385 1631 
2073-36 1631 
2073-37 1631 
2073-38 1631 
2073-39 1631 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


39 Cye 
Page Note 


2073-40 
2073-43 
2073-44 
2073-45 
2073-46 
2073-47 
2073-48 
2074-50 
2074-51 
2074-53 
2074-55 
2074-56 
2074-5T 
2074-58 
2074-59 
2074-60 
2074-61 
2074-62 
2074-63 
2074-64 
2075-87 
2075-68 
2075-69 
2075-70 
2075-71 
2075-72 
2075-15 
2076-76 
2076-77 
2076-78 
2076-79 
2076-80 
2076-81 


2076-82 
2077-84 
2077-85 
2077-87 
2078-88 
2078-89 
2078-90 
2078-91 
2078-92 
2078-93 
2078-94 
2079-95 
2079-96 
2079-97 
2079-98 
2079-99 
2079- 1 
2079- 3 
2079- 4 
2079- 5 
2080- 6 
2080- 7 
2080- 8 
2080- 9 
2080-10 
2080-11 
2080-12 
2080-13 
2080-14 
2080-15 
2080-16 
2080-20 
2080-21 
2080-22 
2081-23 
2081-24 
2081-26 
2081-27 
2081-28 
2081-29 
2081-31 
2081-32 
2081-33 
2081-35 


VENDOR AND PURCHASER—COontinued 


— 

66 C.J. 
Sec. 
1631 


39 Cyc 


Page Note 


2081-36 
2082-37 
2082-38 
2082-39 
2082-41 
2082-42 
2082-43 
2082-44 
2083-45 
2088-46 
2083-47 
2083-48 
2083-49 
2083-50, 
2083-51 
2083-52 
2083-53 
2084-54 
2084-55 
2084-56 
2084-58 
2085-64 
2085-65 
2085-66 
2086-69 
2086-70 
2086-71 
2086-72 
2086-73 
2086-74 
2086-75 
2086-76 
2086-77 
2086-78 
2086-79 
2087-81 
2087-82 


‘ 


(GSS 
66 C.J. 


Sec. 


1647 
1647 
1647 
1647 
1648 
1648 
1648 
1648 
1664 
1648 
1648 
1648 
1648 
1648 
1648 
1648 
1649 
1649 
1650 
1650 
1651 
1647 
1654 
1648 
1655 
1655 
1656 
1656 
1656. 
1645 
1657 
1657 
1657 
1657 
1658 
1658 
1658 
1659 
1659 
1659 
1659 
1659 
1659 
1660 
1660 
1660 
1660 
1660 
1669 
1661 
1661 
1661 
1661 
1662 
1662 
1662 
1662 
1665 
1665 
1666 
1666 
1666 
1666 
1667 
1667 
1667 
1667 
1667 
1667 
1667 
1667 
1667 


_ 1668 


1669 
1673 
1670 
1670 
1670 


t 


39 Cyc G6 ON. 
Page Note Sec. 
2090-36 1670 
2091-37 1670 
2091-38 1670 
2091-39 1670 
2091-40 1670 
2091-41 1670 
2091-42 1670 
2091-43 1670 
2091-44 1670 
2091-45 1671 
2091-46 1671 
2091-47 1671 
2091-48 1671 
2091-50 1671 
2091-51 1671 
2091-52 1671 
2091-53 1671 
2092-55 1671 
2092-56 1671 
2092-57 1671 
2092-58 1671 
2092-59 1671 
2092-61 1672 
2092-62 1672 
2092-63 1672 
2092-64 1672 
2092-65 Justices of 

P. § 68 
2092-66 1674 
2092-67 1674 
2092-68 1674 
2092-69 1674 
2092-70 1674 
2093-72 1675 
2093-73 1675 
2093-74 1675 
2093-75 1675 
2093-76 1675 
2093-77 1675 
2093-78 1675 
2093-80 1675. 
2093-81 1675 
2093-82 1675 
2093-83 1675 
2093-84 1675 
2093-85. 1675 
2093-86 1676. 
2094-87 1676 
2094-88 1676 
2094-89 1677 
2094-90 1677 
2094-91 1677 
2094-93 1678 
2095-94 1678 
2095-95 1678 
2055-96 1678 
2095-98 1679 
2095-99 1679 
2095- 1 1682 
2095- 2 1682 
2095- 3 1682 
2095- 4 1683 
2095- 5 1680 
2095- 6 1680 
2095- 9 1680 
2096-10 1681 
2096-11 1681 
2096-13 1681 
2096-14 1681 
2096-15 1681 
2096-17 1681 
2097-18 1681 
2097-19 1681 
2097-21 1684 
2097-22 1684 
2097-23 1684 
2097-24 _ 1684 
2097-25 L 1684 


39 Cyc 

Page Note 
2097-26 
2098-27 
2098-28 
2098-29 
2098-30 
2098-31 


2098-32 
2098-33 
2098-34 
2098-35 
2098-37 
2098-38 
2098-39 
2098-40 
2099-41 
2099-42 
2099-43 
2099-44 
2099-46 
2099-47 
2099-48 
2099-49 
2099-50 
2099-51 
2099-52 
2100-53 
2100-54 
2100-55 
2100-58 
2100-59 
2100-60 
2100-61 
2100-62 
2101-63 
2101-64 
2102-65 
2102-70 
2102-71 
2102-72 
2102-73 
2102-76 
2102-77 
2103-79 
2103-80 
2103-81 
2103-82 
2103-83 
2103-84 
2103-85 
2103-87 
2103-88 
2103-89 
2103-90 
2103-91 
2103-93 
2103-94 
2103-95 
2103-96 
2103-938 
2103- 1 
2104— 2 
2105- 7 
2105- 8 


2105- 9 
2105-10 
2105-11 
2106-12 
2106-13 
2106-14 
2107-15 
2107-16 
2108-18 
2108-19 
2108-20 
2108-21 


(ea 
66 C.J. 
Sec. 


Bonds 

§§ 204, 205 
1685 

1685 

1685 

1685 


XXXV11 
39 Cyc 66 C.J. 

Page Note Sec. 
2108-22 1704 
2108-23 1704 
2108-24 1704 
2108-25: 1704 
2108-26 1704 
2108-27 1704 
2108-28 1704 
2108-29 1705 
2109-30 1705 
2109-31 1705 
2110-32 1706 
2110-33 1706 
2110-34 1706 
2110-35 1706 
2111-36 1712 
2111-38 1707 
2111-39 1707 
2111-40 1707 
2111-42 1714 
2111-43 1715 
2112-46 1714 
2112-48 1708 
2112-49 1708 
2112-50 1708 
2113-51 1708 
2113-52 1708 
2113-53 1716 
2113-54 1720 
2113-55 1720 
2114-60 1709 
2115-61 1709 
2115-62 1714 
2115-63 1709 
2115-64 1709 
2115-65 1709 
2115-66 1710 
2116-67 1710 
2116-69 1717 
2116-70 1717 
2116-71 1717 
2116-72 1717 
2117-74 1718 
2117-75. 1718 
2117-76 1718 
2118-83 1719 
2118-84 1719 
2118-85 1719 
2118-86 1719 
2118-87 1719 
2118-88 1719 
2119-89 1719 
2119-90 1719 
2119-92 1448 
2119-93 1448 
2119-96 1644 
2119-97 1644 
2119-99 199 
2120- 4 202 
2120- 7 278-281 
2120- 8 278-281 
2120- 9 278-281 
2120-10 278-281 
2120-11. 278-281 
2120-12 201 
2121-13 404, 502, 

1065-1067, 1625 
2121-16 516 
2121-17 282 
2121-18 282 
2122-19 282. 
2122-20 450 
2122-21 295 
2122-23 487 
2122-24 476 
2122-26 516 
2122-27 616 
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II. NATURE [§ 2] p2 
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2 [66 C.J.] 


UNITED STATES COMMISSIONERS 


[5§ 1-8 


CROSS REFERENCES ; ‘ 


Admiralty commissioners see Admiralty §§ 263-273. 
Chancery commissioners see Equity § 744 et seq. 


| State court commissioners see Court Commissioners 15 
(CF 6 


J. p 681 


I. ORIGIN AND HISTORY 


[§ 1] The office of United States Commissioner, 
under that name, has existed only since 1896,1 when 
the office was created by statute,? but the statute 
did little more than change, in certain particulars, 
an office previously existing under the name of com- 
missioner of the circuit court, which had its origin 
in 1793,’ when the United States Cireuit Courts 
were authorized by statute to appoint persons 
learned in the law to take bail. The persons so 
appointed assumed the title of “commissioner,’’® 
which was recognized by statute, and various other 


duties were subsequently imposed on such commis- 
sioners.° The act of 1896 provided that all acts and 
parts of acts applicable to commissioners of the cir- 
cuit courts except as to appointment and fees should 
be applicable to the United States commissioners 
appointed under that act.’ Its provisions in this 
respect did not apply to Alaska and the then Indian 
Territory, but a later statute provides for the 
appointment of commissioners in Alaska by the 
district court.® 


II. NATURE 


[§ 2] A United States commissioner is a judi- 
cial,!° or quasi judicial,'? officer, and exercises 
within very narrow limits the functions of a United 
States judge. He is an officer of the federal 
courts!® to whom is committed some of the duties 
which must otherwise be performed by the court 
itself or the judge thereof,1+ and is, in short, an 
adjunct of the court, possessing independent, al- 
though subordinate, judicial powers of his own.?% 
In the narrower sense, United States commissioners 
are neither judges nor courts;?® nor, it has been 


said, do they hold courts,17 although at times act- 
ing in a judieial,'® or quasi-judicial,'® capacity; 
nor do they possess the power of courts, except in 
so far as the acts of congress conferring certain 
authority and imposing certain duties on them spe- 
cially confer the same.?° It has been said that they 
are, for many purposes, justices of the peace of the 
United States,** and that they are “Inferior” offi- 
cers;?2 and in Alaska they are federal, as distin- 
guished from territorial, officers.?3 


III. APPOINTMENT, QUALIFICATION AND TENURE 


[§ 3] A. Eligibility. In the absence of a statute 
prohibiting it, there was no legal objection to the 
same person holding the offices of clerk and com- 
missioner of a federal court;?4 but the statute now 
provides that no person shall hold the offices of 


[a] 
—-(1) 


1. U.S. v. Maresca, 266 F. 713. 


2. Act May 28, 1896, c. 252 § 19 (29 
WEES Sts at Iu: 184), 


Not separate aud independent. 
They are not separate and in- 19 
dependent tribunals, but the arms of . 
the court to execute, among other du- 


United States commissioner and clerk of the court 
except with the cohsent of the attorney general,?* 
and also renders ineligible United States marshals 
and their deputies, United States attorneys, clerks, 
and employees of the government generally.2® The 


ing and deciding criminal charges). 
Gray v. U. S., 9 F.(2d) 337; U. 
Elliott, 3 F.(2d) 496 [aff 5 F.(2a) 
S. v. Tom Wah, 160 F. 207 


S. v. 


3. U.S. v. Maresca, 266 F. 713. 
Ale Osa bs ate lu) ote 

5. U.S. v. Maresca, 266 F. 713. 

6. See infra § 8. 

7 290. S. St. at Li. 184 °¢'252°§ 19: 
Appointment see infra § 4. 

Fees see infra § 15 et seq. 


8 Act Febr. 19, 1897, c 265 § 1 par, 


17 (29 U. S. St. at L. 186 ¢ 252 § 24). 


9. Act June 6, 1900, c 786 § 6 (31 
U. S. St. at L. 323, 48 USCA § 104). 


oa In re Wong Fock, 81 F. 558, 
561. 


it. U. S. v. Harbin, 27 F.(2d) 892. 


es In re Wong Fock, 81 F. 558, 
561. 

13. Go-Bart Importing Co. v. U. S., 
51 S.Ct. 153, 282 U.S. 344, 75 L.Hd. 374 
{rev sub nom. U. S. v. Gowen, 40 F. 
Cd) Soothe Us S, Vv. Berry. © bs 7 70F 2 
McCrary 58. But see U. S. v. Harden, 
10 F. 802 (where it is said that he is 
not strictly an officer of the court). 


LAU On Va) CLL, Fun wale mos 
2 McCrary 58. 

15. Grin’ y.. Shine, 
187, 23 S.Ct. 98, 47 L.Ed, 180; 
Napela, 28 F.(2d) 898. 


TEE MOSH ARS 
WS ceva 


Pots Oumno sy 


ties, the preliminary work necessary 
to bring to trial persons charged with 
offenses against the United States. 
We Sheva ELUSHES, WOU Oem O ome csc 
v. Berry, 4 F. 779, 780, 2, MeCrary 48. 
(2) They issue criminal process, in- 
cluding search warrants, in and as 
part of the proceedings of the dis- 
tie court. U. S. v. Maresca, 266 F. 
13. 


16. Go-Bart Importing Co. v. U. S., 
W827 WSs U5 L.Ed. 
374 [rev on other grounds sub nom. 
U. S. v. Gowen, 40 F.(2d) 593]; U. S. 
v. Harbin, 27 F.(2d) 892; Gray v. U. 
S., 9 F.(2d) sou; Une. Vv. Lom, Wah, 
ine 207 [afe 163 F. 1008, 90 C.C.A. 


[a] Arrest and bail.—In issuing a 
warrant and holding defendant to bail 
a commissioner acts not as a court or 
judge of any court but as a mere offi- 
cer of the district court. Go-Bart 
DiApOPLINE COM WoW s), 1Ole isu tt ol bey 
282 U.S. 344, 75 L.Ed. 374 [rev U. S. 
v. Gowen, 40 F.(2d) 593]. 


17. U.S. v. Tom Wah, 160 F. 207 


[art 163) SHSLOOss SONCIOTA AUS kein ss: 
p. -Perkins, 29 Ry 900. “ContrarswuA's: 
v. Maresca, 266 F. 713. 

LS.” Morenoty. Utes lO VCt.ClinyaS 


(they act in judicial capacity in hear- 


292]; U. 
[aff 163 F. 1008, 90 C.C.A. 178]. 


20. U. S. v. Tom Wah, 160 F. 207 
[aff 163 F. 1008, 90 CCA. 178]. 


21., U. S. v. Maresca, 266.8. fdlse 


22. Go-Bart Importing Co. v. U. S., 
51 S.Ct. 153, 282 U.S..344, 75 dude 374 
[rev on other grounds sub nom. U. 
S. v. Gowen, 40 F.(2d) 593]. 


23. Wickersham y. Smith, 7 Alas- 
ka 522. 


24. U. S. v. McCandless, 147 U.S. 
692, 13 S.Ct. 465; U. S. v. Durlacher, 
63 F. 672. 


[a] Effect of statute.—Appropria- 
tion Act, July 30, 1894, subd “Ju- 
dicial,”’ § 2, providing that ‘‘no person 
who holds an office, the salary or an- 
nual compensation attached to which 
amounts to the sum of $2,500, shall be 
appointed to or hold any other office 
to which compensation is attached,” 
applies only to offices to which a fixed 
salary of twenty-five hundred dollars 
is attached, and did not prevent a 
clerk of the circuit court from _hold- 
ing the office of commissioner of such 


court. U.S. v. Durlacher, 63 F. 672. 
25. 29 U.S. St. at L. 184 ¢ 252 $79: 
26.' 29 U. S. St. at L. 184'e 252 § 20 


(28 USCA § 527). 


— 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 3-8] 
appointment as officer of any court of a person 
related to the judge within the degree of first 
cousin is prohibited by statute,?" and the appoint- 


ment of the judge’s nephew as United States com- 
missioner is therefore void.?8 


- {§ 4] B. Appointment. Under former statutes, 
“commissioners of the circuit courts,’ were appointed 
by the cireuit courts,?® and commissioners appoint- 

—ed by a district court having ecireuit court powers 
and continued in office by a circuit court subse- 
quently created, although without reappointment, 
were commissioners de facto of the circuit court.®° 
Under the present statute the district courts ap- 
point United States commissioners to hold _ office 
for a term of four years.?1 


{§ 5] C. Qualification. Commissioners, like other 
_ officers of the United States,?* must qualify by tak- 
‘ing an oath of office; but a commissioner properly 
-appointed and discharging the duties of his office 
will be presumed to have been sworn.** 


{[§ 6] D. Removal—l. Power to Remove. The 
former commissioners of the circuit court were re- 


[§ 8] A. In General. The powers, functions, and 
duties of United States commissioners are pre- 
seribed by the act of 1896, creating the office,*? 
by statutory provisions enacted prior to the act of 
1896, applying to commissioners of the circuit court 
but made appliable to United States commission- 
ers by the act of 1896,*2 and by later statutes giv- 
ing them additional powers and duties.*4 The act 
of. 1896 expressly authorizes United States commis- 
sioners to issue warrants of arrest for violations of 
_the internal revenue laws and to administer oaths, 
and provides generally that they shall have the 
same powers and perform the same duties as the 
commissioners formerly known as commissioners of 
the circuit courts.4® The various powers and duties 
of such commissioners have been enumerated by 
the Supreme Court,*® as being, in general, to ar- 
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movable by that court;?* and under the present 
statute United States commissioners are removable 
by the district court.*® 


[§ 7] 2. Grounds and Manner of Removal. No 
causes for removal have been affirmatively specified 
by congress.?® As no special mode of procedure 
for removal is preseribed by statute, the precedents 
of the common law may properly be followed and 
any mode of procedure which gives the commission- 
er reasonable notice of the charges and full oppor- 
tunity for explanation and defense is sufficient.** 
The power of removal must not be exercised 
capriciously or arbitrarily,** and every presumption 
of innocence allowed in a criminal case should be 
indulged.?® The commissioner should have notice 
of the hearing to remove him and should have an 
opportunity to be heard and to present evidence 
in his defense.*® An application for the removal 
of all the commissioners within the district on 
grounds of abuses existing among them may be de- 
nied without prejudice to applications to remove 
particular commissioners on charges,*+ 


IV. POWERS, FUNCTIONS, AND JURISDICTION 


cases to take recognizances from witnesses on pre- 
liminary hearings;*® to issue warrants for and . 
examine persons charged with being fugitives from 
justice ;*° to hold to security of the peace and for 
good behavior;®® to issue search warrants;°! to 


| take bail and affidavits in civil cases;°? to discharge 


poor convicts imprisoned for nonpayment of fines ;** 
to institute prosecutions under the laws relating to 
crimes against the elective franchise and civil rights 
of citizens and to appoint persons to execute war- 
rants thereunder;°* to enforce arbitration awards 
of foreign consuls in disputes between captains 
and crews of foreign vessels;°> to summon the 
master of a ship to show cause why process should 
not issue against it for seamen’s wages;°® and 
to take oaths and acknowledgments.°? When the 
plain language of the statute confers no authority 
to do a particular act such authority cannot be 


rest, imprison, and bail for trial,#7 and in certain 


e277. 
126). 


2s. Austill v. U..S., 58 €t.Cl. 23 


29) U.S! Rey: St. '§ 627° (28 U: CK 
§ 526 note). 

30;, Starr v._U. S.. 164 U.S.-627, 17 
SCt.ace, 41 L.Ed, 577. 


Bei 2920. S:'St. ‘at L. 184. ¢1 252/§ 
19. 


Judicial Code § 67 (28 USCA § 


aa See U. S. Const. art.VI. cl 3 (5 
FUSCA § 16). 


aos. Hoyt v. Hammekin, 14 How. 
(U.S.) 346, 14 L.Ed. 449. 

34. In re Haves, 30 F. 21. 

sb. 29 U.S. St. at L. 184 e 252 
BS. 19: 


36. Reagan v. U. S., 182 :U.S. 
oe” ay S.Ct. 842, 45 L.Ed. 1162, 36 Ct. 
158 


Sawin re Raves, 30° EY 21° ‘Can 
application for removal may be heard 
upon a rule to show cause founded 
upon affidavits of citizens making 
charges of misconduct, and granted 
upon the motion of the United States 
district attorney, giving the com- 
missioner notice, and an opportuni- 
ty to present affidavits and other 


documentary evidence). 
38. In re HMaves, supra. 
39. In re Haves, supra. 


40. In re Western Dist. Cir. Ct. 
CGomrs.,.65 E.9814--cIn re Havers 3 
i 2 But isee Reagan Vv. + 
CHG SOs arent eo UES 4119) 21 
842,-45 L.Ed. 1162, 36 Ct.Cl. 583] 
der the act of March 1, 1895 (28 U. S. 
St. at L. 695), increasing the number 
of commissioners in the Indian Ter- 
ritory, which authorizes the continu- 
ance of those holding office under 
their existing appointments, subject 
to removal for causes prescribed by 
law by the judge of the district where 
such commissioners reside, no causes 
having been prescribed for their re- 
moval, such commissioners, being 
quasi- judicial officers performing 
their duties under direction of the 
court, may be removed by the court 
without the formality of a hearing). 


411) in) ore. western. , ist... (Cir. 
Ct. Com’rs, 65. Fy 314 


42. 29 U.S. St. at L. 184 ¢ 252 § 19. 


43. See statutory provisions. 
44. See statutory provisions. 
a5r 29". "Ss Sty att Es “1s4 er oh2 


$119. 
46. Go-Bart Importing Co. v. U. S., 
OLS: Ct. M63 e282" Uesy O44 Ne nas 


od. See U.S. vovAllredy ib S:Ots23ae 
LOS UES. (691 30 had 2 7eerso ie hole 
486 (for enumeration of their powers 
and duties at an earlier date). 


a7. Rev. St. § 1014 (ls: USGA SS 
591). : 

48. Rev. St. § 879 (28 USCA § 657) 

2900 Rev. Stersi 6270) CiseiSCnns 
651). 

50. Rev. St. § 727 (28 USCA § 392). 

51. Act June 15, 1917, ce 30 tit “XI 
§§ 1-17 (18 USCA 8§ 611-627). 

52. Rev. St. § 945 (28 USCA § 758). 

53. Rev. St. § 1042 (18 USCA § 
641). 

54 Rev. St. §§ 1982-1984 (8 USCA 
§§ 49, 50). 

55. Rev. St. § 728 (28 USCA § 393). 

56. Rev. St. § 4546 (46 USCA § 
603). 


57. Rev. St. § 1778 (5 USCA § 92): 
Act May 28, 1896, c 252 § ( , 
L. 184, 28 USCA § “525 f 


4 [66 C.J.] 
implied because it would aid in the exercise of the 
commissioner’s quasi judicial function.®® The com- 
missioner’s functions are ordinarily confined to the 
preliminary stages of a case.°® As to offenses 
against the United States he has the same authority 
as justices of the peace in state cases.®° His pow- 
ers and duties are co-extensive with the limits of 
the judicial district in which he is appointed.®+ 


[§ 9] B. Scope of Particular Powers and Func- 
tiens—1. Arresting, Imprisoning, and Bailing Of- 
fenders. In exercising the powers of a justice of 
the peace in respect to arresting, imprisoning, and 
bailing offenders, United States commissioners fol- 
low the usual legal methods of the states in which 
they sit.©2 They have powers in United States cases 
similar to those of justices of the peace in state 
cases,°* and in matters of bail have only such pow- 
ers as are conferred by state statutes on state exam- 
ining magistrates. A commissioner may issue a 
warrant for the arrest of a person charged with 


the commission of an extraditable offense in a for- 


eign country.*®> Commissioners have the same pow- 
er to take bail on an arrest after indictment as in 
cases of arrest before indictment.¢® When a prison- 
er gives notice that he desires to give bail, a com- 
missioner has implied power to issue a warrant to 
the marshal or deputy to bring the prisoner before 
him at some convenient place for the purpose of 
giving bail.67 The commissioner has the authority 
given by state statutes to commit defendants to 
county jails.°& Jn exercising such power, the mit- 
timus should be directed to the marshal command- 
ing him to convey the prisoner into the custody of 
the jailer and commanding the jailer to receive the 
prisoner and keep him in custody until discharged,®® 
and the marshal should deliver a copy of the mitti- 
mus to the jailer and return the original warrant 
with due entry of service to the proper officer.7° 


58. In re Pacific Telephone & Tel- 
egraph Co., 38 F.(2d) 833 (commis- 
sioner without authority to subpoena 


67. 
Hughes 455. 
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U. S. v. Harden, 10 F. 802, 4 


68 U.S. v. Harden, supra. 


It is not necessary that defendants arrested under 
the same warrant should be committed. jointly,"* 
and when a defendant is committed pending a hear- 
ing and the hearing is continued another temporary 
commitment is unnecessary.’? The statute grant- 
ing power to arrest, imprison and bail offenders,"* 


confers no power to punish for contempt, although — 
Irregularities in~ 


state officers have such power.** 


(§§ S10 


the signature to a warrant and in its recitals as to 


the commissioner’s official character have been held 
not to invalidate it.7° ; 


[§ 10] 2. As Examining Magistrate. A United 
States commissioner is invested with the powers 
of an examining magistrate.7° The powers exer- 
cised by a commissioner in the examination of a 
person charged with an offense are those common 
to all examining magistrates.77 His duties relate 
only to the detention of aceused for further trial 
and he does not finally determine any question as 
to guilt or innocencée.** His only power is to deter- 
mine whether there is probable cause to believe 
that an offense was committed,’® and to authorize 
him to commit, he need not be convinced of the 
guilt of the accused; but the proof should be such 
as to afford good reason to believe that the offense 
was committed and that it was committed by the 
accused; otherwise he should discharge.8® His ju- 
risdiction is that of a committing officer and does 


court.°1 The powers of a commissioner as an exam- 
ining magistrate are to be exercised in conformity 
to the usual mode of process in the particular 
state,8? and, while the commissioner has power to 
issue subpeenas for witnesses when state magistrates 


have that power,*? his powers in this respect are — 


controlled by state statutes governing state magis- 
trates.** The functions of a United States com- 
missioner on a hearing following the arrest of one 


Ex p. Perkins, 29 F. 960. (2) 
ally, see Criminal Law § 495. 


Gener- 


witness on application for search Powers of examining magistrates 
warrant). 69. U.S. v. Harden, supra. pet see Criminal Law §§ 568— 
59. U.S. v. Napela, 28 F.(2d) 898. 70. U.S. v. Harden, supra ; 
; . : Q 7s. U. ‘Si v. Cuth i 
60. Bigelow v. Porto Rico Plant- 71. McGourin v. U. S., 102 F. 558} Fed. 407. Ee Ee 
ers Co., 7 Porto Rico Fed. 386. [mod 106 F. 288, 45 C.C.A. 291]. 79. U.S. v. Hughes, 70 F. 972 
61. U.S: v. Harden, 10 F. 802. 72. McGourin v. U. S., supra. 80 = ; pated 96 “3 a6! ; 
62. U. S. v. Maresca, 266 F. 713} 73. U.S. Rev. St. § 1014 (18 USCA] 9, 4. a we vas ie 
a em deine crate 228 tt ol aay (Ban Ste tee a 
area y sen CR eXEl CineG sane COns 074. suln crerPacitionlel ephonoreyielelller conditionedrarid Taha 
. " ‘ fenda = 
aorenity lince tate nehatutes). egraph Co., 38 F.(2d) 833; Ex p. Per-| ance before the district court bes mies 


63: U.S. v. Harden, 10 F) 802, 4 
Hughes 455. 


64. U.S. v. Mace, 281 F. 635. 

65. In re Mineau, 45 F. 188 (bas- 
ing ruling on statute giving power to 
hold persons for the security of the 
peace and good behavior). 


66. Hoeffner v. U. S., 87 F. 185, 30 
C.C.A. 610. 
[a] Surrender of prisoner by sure- 


ty.—As to whether a United States 
commissioner who has admitted a 
prisoner to bail for appearance in a 
federal District’ Court in which the 
indictment was returned may enter- 
tain proceedings for the prisoner’s 
surrender by his surety, or whether 
such proceedings should be before the 
District Court which has jurisdiction 
of the offense—quere. Lamar ov. 
Splain, 42 App.D.C. 300 [dism 35 S.Ct. 
209, 285 U.S. 695, 59 L.Ed. 430]. 


kins, 29 F. 900 


15s) (Stank Semlii Shot wae san od 
U.S, 627, 41 L.Ed. 577 (warrant signed 
by W, “Commissioner of the United 
States Court,’ and reciting appoint- 
ment by the “United States District 
Court,” he having been appointed by 
district court exercising circuit court 
powers and continued in office by the 
circuit court subsequently created). 


"7G. Us Si v. Cutler, 2 Porto: Rico 
Fed. 407. 


77. Exp. Jones, 96 F. 200. 


[a] Insufficiency of affidavit—(1) 
A United States Commissioner has no 
jurisdiction to examine a person ar- 
rested and brought before him upon 
an affidavit alleging facts which do 
not constitute an offense against the 
United States, it being admitted that 
there are no facts in the case other 
than those contained in the affidavit. 


functus officio when he _ appears 
though time is granted to demur o 
plead). . 


82. U.S. v. Beavers, 125 F. 778. 
83. U.S. v. Beavers, supra. 


S4& U.S. v.° Beavets, 125 Beaute 
(under state statute which in effect 
provides that no person shall be oblig- 
ed to attend as a witness out of the 
county of his residence upon a sub- 
poena issued by a magistrate, unless 
on an order indorsed thereon by 2 
court or judge on a showing made, a 
commissioner has no power to compel 
the attendance of a witness by a Sub- 
poena issued by him at the instance of 
defendant, and served outside of the 
county where the hearing takes place, 
unless an order therefor is obtained 
from a federal court or a federal 
oe in conformity to the state prac- 
ice). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


not extend to anything done before the district 


| §§ 10-12] 


indicted in another district are practically those of 
an examining magistrate,*> and the legal sufficien- 
ey of the indictment cannot be questioned.*® 


[§ 11] 3. Miscellaneous Powers and Functions. 
Affidavits. The power to take affidavits required 
in any civil case includes the verification of a plead- 
anes? 

Arrest on civil process. United States commis- 
sioners have jurisdiction of proceedings for the ar- 
rest of a judgment debtor on an execution of a 
federal court.8* , 


Discharge of poor convicts. In the District of 
Columbia the power to discharge poor convicts from 
imprisonment for nonpayment of a fine cannot be 
exercised with reference to offenses under the local 
penal law or sentences of the police court.’® 


Elective franchise and civil rights. All United 
States commissioners have power to appoint per- 
sons to execute process under the laws relating to 
crimes against the elective franchise and the civil 
rights of citizens.9° 


Habeas corpus. A commissioner has no power 
to issue a writ of habeas corpus.®} 


Process against vessels. Under the statute pro- 
viding for summoning of masters to show cause why 
process should not issue against their vessels,°? 
this power may be exercised by a commissioner 
though the vessel is moored within three miles of 
the district judge’s residence if the judge is absent 
therefrom.?? 


Public lands. It is the duty of United States 
commissioners to receive fees and commissions on 


85. U.S. v. Mathues, 284 F. 368. 
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applications by land entrymen and transmit them 
to the register and receiver.°4 A commissioner has 
no authority to administer an oath to a deputy 
surveyor and to take and certify his affidavits in 
regard to the manner in which he has fulfilled a 
contract for surveying, to be used in procuring pay 
for such services.®® 


Search warrants.°® The ascertainment of prob- 
able cause for the issuance of a search warrant 
should be exercised by United States commissioners 
in conformity with state statutes in the absence of 
a federal statute in conflict therewith.°7 A United 
States commissioner has no authority to subpcna 
witnesses in aid of an application for a search war- 
rant when a state committing magistrate has no 
such authority. 


[§ 12] 4. Special Powers in Certain Territories. 
Alaska, Under statutes applicable to Alaska,®® 
commissioners in Alaska have all of the powers and 
duties of justices of the peace under the laws of 
Oregon, so far as applicable, and not in conflict 
with that act, or other Federal laws,! and have ju- 
risdiction, in the first instance, subject to the super- 
vision of the district judge, in all testamentary and 
probate matters, in accordance with the applicable 
laws of Oregon, and are vested with the probate 
jurisdiction of the Oregon county court,? but such 
jurisdiction is wholly statutory, and it must affirma- 
tively appear that the provisions of the statute have 
been complied with.3 


Indian Territory. In the former Indian Territory, 
United States commissioners had the same jurisdic- 
tion as justices of the peace in Arkansas.4 


Removal of defendant to another 
haa district see Criminal Law §&§ 
614-626. 


86. U.S. v. Mathues, 284 F. 368. 


87. Bigelow v. Porto Rico Planters 
Co., 7 Porto Rico Fed. 386. 


88. Hayes v. Canada, A. & P.S.S. 
Co., 184 F. 821, 108 C.C.A. 175 (un- 
der U. S. Rev. St. § 991 (28 USCA § 
844) providing that when a person 
is arrested or imprisoned in any state 
on mesne process or execution issued 
from any court of the United States 
in a civil action, he shall be entitled 
to his discharge in the same manner 
as if he were so arrested and impris- 
oned on like process from courts of 
the state; “but all such proceedings 
shall be had before one of the com- 
missioners of the Circuit Court for 
the district where the defendant is 
so held’’). 


89. U.S. v. Mills, 11 App.D.C. 500. 


90. In re Upchurch, 38 F. 25 (pow- 
er not limited to additional commis- 
sioners provided for in such laws). 


91. See Habeas Corpus § 138. 

92. U.S. Rev. St. § 4546 (46 USCA 
§ 603). 

93. The Jefferson Borden, 6 F. 301. 


94 Stallings v. Splain, 40 S.Ct. 
537, 253 U.S. 339, 64 L.Ed. 940 [aff 
258 EF. 510, 49 App.D.C. 38] (under 
Rev. St. § 2294, as amended by Act 
March 4, 1904, giving affidavits be- 
fore commissioners the same effect as 
those before the register and receiv- 
er, when transmitted to them with the 
fees and commissions allowed and re- 
quired by law, and the Land Office 


rule, directing proof taken by com- 
missioners to be transmitted to the 
receiver with the necessary fees and 
commissions). 


95. U.S. v. Reilly, 9 S.Ct. 664, 131 
U.S. 58, 33 L.Ed. 75. 


96. Power to issue and procedure 
see Searches and Seizures §§ 107-120. 


97. U. S. v. Maresea, 266 F. 713 
(it was unnecessary to determine ef- 
fect of federal statute prescribing 
procedure similar to that under state 
law). 


98. In re Pacific Telephone & Tel- 
egraph Co., 38 F.(2d) 833. 


99. See statutory provisions. 


1. Ex p. Kie, 46 F. 485; Myers v. 
Swineford, 1 Alaska 10. 


[a] Larceny.—By the laws of Or- 
egon, a justice has jurisdiction of lar- 
ceny only where the punishment is 
imprisonment in the county jail or 
fine. Hence, a commissioner has no 
jurisdiction of a larceny~ which, by 
statute, is punished by imprisonment 
in ae penitentiary. Ex p. Kie, 46 
F. 485. 


2 Ex p. Emma, 48 F. 211. 


3. Martin v. White, 146 F. 461, 76 
C.C.A. 671 (jurisdiction to appoint 
guardians for insane and incompe- 
tent persons). “ 


4 American Express Co. v. Lank- 
ford, 93H. 380) 35 C.GLA.: 353. 


[a] Tllustrations.—(1) Thus, since 
an Arkansas statute provided that 
justices of the peace should have con- 
current jurisdiction with the circuit 
court in matters of contract where 
the amount in controversy did not 
exceed three hundred dollars; and 


since an action to recover the value of 
goods lost through the negligence of 
a carrier had been held to be an ac- 
tion for breach of contract, a United 
States commissioner of Indian Terri- 
tory was held to have jurisdiction 
thereof, the amount claimed not ex- 
ceeding the statutory limit. Ameri- 
can Express Co. v. Lankford, 93 F. 
380, 35 C.C.A. 358. (2) Similarly, 
since buildings and fences, placed on 
lands by an occupant under an agree- 
ment with the owner that he may re- 
move them, or that the owner shall 
pay for them if not removed, do not 
become fixtures, an action by a trans- 
feree of the owner against the occu- 
pant for damages for removing them 
was within the jurisdiction of the 
United States commissioner’s court, 
not being an action for trespass to 
realty. Morrow v. Burney, 51 S:w. 
1078, 2 Ind.T. 440. (3) Where in an 
action before a United States commis- 
sioner an attachment was issued, and 
levied on goods which were claimed 
by an interpleader, the jurisdiction of 
the commissioner depended on the 
amount of plaintiff's claim, and not 
on the value of the goods attached, 
or amount of the interpleader’s claim. 
Hughes Bros. Mfg. Co. v. Reagan, 69 
S.W. 940, 4 Ind.T. 472. (4) A United 
States commissioner in Indian Terri- 
tory was not authorized to sit as jus- 
tice of the peace outside his township 
or district. Hocker v. Carroll, 129 P. 
56, 35 Okl. 290. (5) Filing a com- 
plaint setting out a cause of action 
within the jurisdiction of the United 
States commissioner exercising the 
jurisdiction of a justice of the peace, 
referring therein to a written contract 
on which the action was founded, the 
same not being attached or filed 
therewith, and no good or sufficient 
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Oklahoma. In Oklahoma prior to statehood a com- 
missioner could hold a preliminary examination of 
; person charged with an offense under the local 
aws.° 


[§ 13] C. Supervision and Control. While com- 
missioners’ duties are prescribed by law, and while 
they are, to a certain extent, independent in their 
statutory and judicial action, there is no law pro- 
viding how their duties shall be performed;® and 
they are, to a degree, subject to the supervisory con- 
trol of the court appointing them.’ Thus, it has 
been held that, so far as relates to their administra- 
tive action, they are subject to the orders and di- 
rections of such court;® that in issuing a warrant 
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and holding defendants to bail® or when acting as 
an examining magistrate, a commissioner is subject 
to the control of the court and the court can assume 
control of the proceedings,?° and that, to protect per- 
sons from oppressive or unlawful treatment, the 
court may, by summary rule, exercise control over 
search warrant proceedings.!! So, too, the commis- 
sioner may be compelled by order of the court 
which appointed him to keep a docket,'? but when 
the order is silent as to inspection, and the commis- 
sioner has been denied compensation for keeping 
the docket, he is not bound to permit inspection 
thereof.1? The district attorney cannot however 


control the actions of the commissioner to prevent - 


preliminary consideration of a case.'* 


V. FEES AND COMPENSATION 


[§ 14] A. In General. United States commis- 
sioners receive their compensation in the form of 
fees which are prescribed by statute® The act 
of 1896, creating the office under its present name, 
specifically provides that commissioners shall be en- 
titled to the fees stated therein and “none other” ;*® 
and a legislative intent to retain other fees than 
those named cannot be inferred either from an ex- 
press retention of certain provisions relating to the 
payment of such fees by the secretary of state or 
from subsequent appropriations by congress for the 
payment for such services.17 The set “of fees pre- 
seribed by the act of 1896 applies only to the new 
set of commissioners appointed July 1, 1897, or 
thereafter; and the old fee bill applied to commis- 
sioners up to that time.tS The cases decided prior 
to the act of 1896 are now of no value in so far 
as they relate to the particular services for which 
fees may be claimed and the amount thereof, but 
are valuable in so far as they relate to the construc- 
tion and application of statutory provisions similar 
to those contained in the present statute, and to this 
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reason for not doing so having been 
given, whilst irregular, was sufficient 
to confer jurisdiction. England Bros. 
v. Young, 110 P. 895, 26 Okl. 494 (in- 
volving proceedings before a United 


v. Gowen, 
(apparently holding 
authorized motions in district court 
to suppress evidence wrongfully seiz- 
ed under commissioner’s warrant). 


extent only their holdings have been hereinafter con- 
sidered.19 


Void appointment. A person whose appointment 
as commissioner is void because prohibited by stat- 
ute is not entitled to compensation as a de facto 
officer.?° 


Unofficial services. Commissioners who render 
services to individuals outside the line of their offi- 
cial duty are not precluded from making a charge 
therefor, if kept separate and distinct from their 
charges for official services.*1 


{[§ 15] B. Fees for Particular Services—1. Depo- 
sitions, Taking Testimony, Htc. The fees to be 
charged for particular services are enumerated in 
the statute.2? Thus.a commissioner is entitled to 
a fee of ten cents per folio for taking and eertify- 
ing depositions to file in civil eases,?* and. for per- 
forming such service he is not entitled to the per 
diem compensation prescribed for attending a ref- 
erence.** He is not entitled to compensation for 
reports of testimony in examinations before him, 


40 F.(2d) 
that this 


higher fees allowed for services in 

such proceedings by an earlier act). 
18. McGourin v. U. S., 102 F. 553 

[mod 106 F. 288, 45 C.CLA. 29 ISIE 


States Commissioner in Indian terri- : 19. See infra § 15 et seq. 

tory). (6) A United States commis- tes ae S. v. Berry, 4 F. 779, 2 Me-| 90, Austill v. U. S., 58 CtLCl 232 
sioner, having once obtained jurisdic- ary e (appointment of nephew by district 
tion of me Bubi eet moet ier by the ae 11. In re Film and Pictorial Rep- | judge). 

ing of the complaint, did not lose it | resentation of Dempsey-Tunney De facto officers under invali aj 
by continuance of the action. Frank-| Fight, 22 F.(2d) 887. pointment generally see Omecrs : S71. 


lin v. Bottoms, 76 S.W. 287, 4 Ind.T. 


Remedies for illegal searches see 


21. In re James, 195 F. 981. 


a Hy! eS 29, oe PMR Searches and Seizures §§ 170-190. 22. 29 U.S. St. at L. 184 c 252 § 21. 
ss F959, 47 L.Fd. 775, 38 Ct.Cl. 744; Ex| 412. See In re Rand, 18 F. 99. 23. 29 U. S. St. at L. 184 © 252 § 
p. v. Haly, 25 P. 514, 1 OKI. 12. 13. In re Rand, supra. 21. 

6. U.S. v. Allred, 15 S.Ct. 231,115] 14 U. S. v. Cutler, 1 Porto Rico| q [#! ,Under former statute see U. 


WS. 591, 39 Ld. 273, 30 Ct.Cl. 486; 
(OF, Sarat Harden, 10 F. 802. 


VWs Sa ive: Hliiott, “3 (2d) "496 
[aff 5 F.(2d) 292) (refusing, however, 
to review by certiorari, a search war- 
rant proceeding before a commission- 


ther prosecuted 


er); U.S. v. Harden, 10 F. 802. mee eye 
[a] Judicial discretion by commis. me Pe Peroen 

sioner.—Only the arbitrary use or 16. 

abuse of the judicial discretion of a 17. 


can be looked into by 
70 (Ctl. 


commissioner 
the court. Moreno v. U. §., 
758. 


8. U.S. v. Allred, 15 S.Ct. 231, 155 
U.S. 591, 39 L.Ed. 273, 30 Ct.Cl. 486. 


9. Go-Bart Importing Co. v. U. S., 
Kis. Ot. 153, 282. iS. 044,) 15 > bd: 


whether acting 


commissioner 
proceedings 


Fed. 407 (disapproving conduct of dis- 
trict attorney in notifying defendant 
pending a continuance by. a commis- 
sioner that the case would not be fur- 
and that defendant 
might leave Porto Rico without his 
bond being estreated). 
St. § 
29 U. S. St. at L. 184 c 252 § 21. 
Howe v. U. S., 42 Ct.Cl. 35 (the 


legislative intent was to provide an 
exclusive fee bill for commissioners, 


against the United States or in ex- 
tradition proceedings, except as enu- 
merated by the act, and therefore a 

acting 
is not entitled to the 


S.-v. Julian, 16. S.C&. S02, vucoeeues: 

324, 40 L.Ed. 984, 31 Ct.Cl. “451; GaS: 
Vv. Barber, it S.Ct. 749, 140 UWS. 164, 
35 L.Ed. 396; Ue Sogv. Ewing, 11 S.ct. 
743, 140 U.S. 142, 35 L.Ed. 388; Mc- 
Kinstry v. U. Sy 40 F. 813 [rev 34 
Bee ls Stron evi. Sar ose bradace 


[b] Commissioner of court of Ala- 
bama Claims.—A contract to pay 
twenty dollars per day to one engag- 
ed in taking depositions as a commis- 
sioner appointed by the court of Ala- 
bama claims was held not in viola- 
tion of statute preseribing fees of 
commissioner of circuit court. Pow- 
ers v. Manning, 28 N.E. 290, 154 Mass. 
370, 13 L.R.A. 258. 


24. Pacific Mail Steamship Co. v. 
The Pacific, 83 Hawaii Fed. 64. 


847. 


cases of crimes 


in extradition 


— 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[§§ 12-15 


s 


§§ 15-18] 
made in response to a cireular letter of request from 
a district attorney, as there is no law requiring such 
_reports;*° nor to fees for making a report of testi- 
mony of witnesses in cases to the district attorney ;?° 
nor to fees for the preparation of affidavits to 
facilitate the discharge of the duties of the district 
attorney, that being no part of the commission- 
_ er’s duties;?7_ and a United States commissioner 
will not be ailowed charges for services which clerks 
may perform, but which commissioners are not re- 
quired to perform.** A commissioner was under 
the former statute entitled to fees in each of two 
‘separate cases for distinct offenses, against the 
same defendant;?* but under the present statute 
he cannot charge more than one per diem in any 
one day.*® A commissioner is entitled to a per 
_ diem for services performed as such, although he 
_ performed services as clerk, and received compen- 
sation therefor, on the same day.?1 


Under land laws. Under the statute prescribing 
the fees of commissioners for taking depositions un- 
der the public land laws,?? a sworn homestead or 
desert land application is not a deposition.** 


[§ 16] 2. Drawing Complaint. For drawing a 
complaint with oath and jurat to same a commis- 
sioner is entitled to a fee of fifty cents,?* and is 
entitled to the fee for drawing complaints in erim- 
inal as well as civil cases,*° and although one com- 
plaint is ordinarily sufficient, however many are the 
charges against the accused, it is within the discre- 
tion of the court to allow the commissioner’s charg- 
es for more: than one case against the same per- 
son for the violation of the same section of the stat- 
utes,*® and a commissioner is entitled to fees for 
drawing complaints even in cases where the accused 
_ is already in custody under process from the state 
court.*7 A commissioner is entitled to fees for 
drawing papers in excess of the number of folios 


_ deemed necessary by the accounting officers, if ap- 


25. Gilbert v. U. S., 23 CtCl. 218. 
But see Stafford v. U. S., 25 Ct.Cl. 
280 (decided before the present stat- 
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stry v. U. S., 40 F. 813 [rev 34 F. 211]; 45. 
Crawford v. U. S., 40 F. 446. 
Faucett v. U. S., 26 Ct.Cl. 154 (draw- 
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proved by the court,?* and is thus entitled to com- 
pensation for complaints in criminal cases, drawn 
by him in good faith and in accordance with the 
practice of the state within which he acts, al- 
though the controller of the treasury may be of opin- 
ion that such papers may be comprised within a 
given space, and that all beyond is unnecessary ;*? 
and where the United States district attorney ex- 
amines and approves complaints drawn by a com- 
missioner, the commissioner’s fees for them will net 
be reduced on the ground that they were unnecessari- 
ly verbose, unless such surplusage was inserted mere- 
ly to increase fees;#®° and since persons arrested 
upon a complaint charging one offense cannot be 
held thereunder if the examination discloses a dif- 
ferent offense, in proceedings by a court commis- 
sioner for his fees for drawing them, such com- 
plaints cannot be objected to as too long because of 
charging more than one offense.*1 


[§ 17] 3. Issuing Warrants, Subpeenas, and Other 
Writs or Orders—a. Warrant of Arrest. For issuing 
a warrant of arrest a commissioner is entitled to a 
fee of seventy-five cents,t? even though the accused 
was not actually arrested,*# and although for the 
convenience of witnesses the case is referred to an- 
other commissioner.44 When several warrants are 
necessary in the same case or against the same per- 
son he is entitled to charge therefor.t® But a com- 
missioner is entitled to a fee for a warrant only in 
prosecutions instituted and earried on in good faith 
for the purpose of enforcing the criminal law,** and 
only where the warrant actually charges an offense ;47 
and warrants issued by a commissioner, but with- 
held, must be regarded as unnecessary, and can- 
not be made the basis of a claim for fees.*8 
a prisoner is transferred from state to federal eus- 
tody, a new warrant is necessary, and the commis- 
sioner is entitled to a fee therefor.#? 


[§ 18] b. Mittimus, Writ or Warrant of Commit- 


See cases infra this note. 


But see {a] Warrants against several de- 


When. 


ute, holding that a United States com- 
missioner should be allowed his fees 
for making written notes of testimony 
in a case before him, and sending 
them to the district attorney accord- 
ing to the practice in his state). 


26. FWaucett v. U. S., 26 Ct.Cl. 154; 
Gilbert v. U. S., 23 Ct.Cl. 218. 


27. Ravesies v. U. S., 23 Ct.Cl. 299. 
28. Davies v. U. S., 23 Ct.Cl. 468. 


29. McCafferty v. U. S., 26 Ct.Cl. 
1; Stafford v. U. S,, 25 Ct.Cl. 280. 


30. 29 U. 8S. St. at L. 184 ¢ 252 § 
21. 


31. Marvin v. U. S., 44 F. 405 [ap- 
peal dism 13 S.Ct. 1053, 149 U.S. 789, 
37 L.Ed. 961]. 


32. Act March 4, 1904, c 394 (33 
St. at L. 59; 43 USCA § 254). 


33. In re James, 195 F. 981. 


34. 29U.S. St. at L. 184 c 252 § 21. 

[a] Under former statute see U. S. 
vy. Barber, 11 S.Ct. 749, 140 U.S. 164, 
35 L.Ed. 396; U.S. v. Ewing, 11 S.Ct. 
743, 140 U.S. 142, 35 L.Ed. 388. 


35. U2 Ss. v.. MeDermott, 11 §.Ct. 
746, 140 U.S. 151, 35 L.Ed. 391; U. S. 
v. Ewing, 11 S.Ct. 743, 140 U.S. 142, 
35 L.Ed. 388; U.S. v. Rand, 53 F. 348, 
BOG A, (550, Cliourn v.00. 8.) 47 
791 [mod 55 F. 374, 5 C.C.A. 140]; 
Goodrich vy. U. S., 42 F. 392; McKin- 


ing complaints on whic: to base war- 
rants of arrest is a service not requir- 
ed by the laws of the United States 


and a charge therefor is not allow-’ 


able). Contra Strong v. U. S., 34 F. 
ce 


664. 4S. S. Vi Barber, ili S:ct. 751, 
age U.S. 177, 35 L.Ed. 398 [rev 35 F. 
6]. 


37. U. S. v...Rand,’ 53 .F.~348, 8 
C.C.A; 5586, 

38. Faucett v. U. S., 26 Ct.Cl. 154; 
McCafferty v. U. S., 26 Ct.Cl. 1. 


39. ‘RandevU." §,, ° 36 BY 671 fart 
53 FB. 348, 3 C.C.A. 556]. 

40. Barber v. U. S., 35 F. 886 [rev 
on other grounds 11 S.Ct. 751, 140 U.S. 
177, 35 L.Ed. 398]. 


41. Rand v. U.S., 48 F. 357 [aff 53 
F. 348, 36 C.C.A. 556]. 


42. 29 U.S. St. at L. 184 ¢ 252 § 21. 


[a] Under former statute (U. S. 
Rev. St. § 847) the fee was one dol- 
tar. " MeKinistry wv U: S.,°34 BY 21h. 


43. Marvin v. U. S., 44 F. 405 [ap- 
peal dism 13 S.Ct. 1053, 149 U.S. 789, 
37 L.Ed. 961]; Faucett v. U. S., 26 Ct. 
Cl. 154 (a commissioner entitled to 
fees in cases where the writs are re- 
turned by the marshal, ‘‘not executed, 
defendant dodging’’). 


44. Faucett v. U. S., supra. 


fendants.—A United States commis- 
sioner is entitled to charge for issu- 
ing several warrants in a case where 
there are several defendants. U. S. 
v. Rand, 53 F. 348, 3 C.C.A. 556; Good- 
richvy- WU, S:242, Wy 399: 


[b] Several warrants against same 
person.—Where the commissioner, 
acting under instructions of the dis- 
trict attorney, issues warrants in 
more than one suit against the same 
person for violation of the same sec- 
tion of the statute, he is entitled to 
fees in all the suits. U.S. v. Barber, 
eee 251,0d40) Unseen L734, Gopi Lange 


46. Southworth v. U. S., 16 S.Ct. 
Ge U-S..639) 940 ad. 8355 31eee 
. og. 


47. Southworth v. U. S., 19 Ct.Cl. 
278 [rev on the facts 14 S.Ct. 274, 151 
U.S. 179, 38 L.Ed. 119, 29 Ct.Cl. 556]. 


48. Allen v. U. S., 40 Ct.Cl. 170 [aff 
2 S:Ct 324) 204 CS. ibSi-p, Sila 
634] (in civil rights cases for which 
the same fees are allowed as in other 
“cases” the drawing of a complaint, 
administering an oath, and issuing a 
warrant are incidents of a “case” but 
do pee make a case if there is no ar- 
rest). 


49. Rand v. U. S., 48 F. 357 [aff 
53 F. 348, 3 C.C.A. 556]. ; 


? 
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ment. A commissioner is entitled to a fee of one 
dollar for issuing commitments or mittimus writs 
under the present statute,°° and the fee was the 
same under the former statutes.°! The cireuit and 
district courts have allowed the fee for drawing 
writs of commitment upon adjournments from day to 
day,®2 and for written orders of commitment and 
discharge of persons necessarily remaining in his cus- 
tody overnight.°3 On’ the other hand, however, it 
has been held by the court of claims that it is the 
duty of a commissioner to hold a prisoner on his 
original warrant while the examination is in prog- 
ress, and that he will not be allowed fees for issu- 
ing temporary warrants of commitment to jail in de- 
fault of bail unless the case is exceptional,®* as 
where the jailer refuses to receive the prisoner,°*® and 
that even in such eases the necessity of the temporary 
warrants must clearly appear.®® 


[§ 19] c. Subpeenas. For issuing a subpena, 
twenty-five cents, with five cents additional for each 
witness in addition to the first, is allowed.®? But 
a commissioner will not be allowed charges for ad- 
ditional subpcenas to hold witnesses already in at- 
tendance on adjournments from day to day.°8 

[§ 20] d. Order To Pay Witnesses. For the or- 
der in duplicate to pay witnesses, thirty cents for 
the first and five cents for each additional witness 
is allowed.°® 


[§ 21] 4. Recognizance and Bail Bond. For 
drafting a bail bond and taking acknowledgment 


of bond and justification of sureties the commis-- 


sioner is entitled to a fee of seventy-five cents,°° 
and for recognizance of all witnesses i in a ease echen 


50. 29 U.S. St. at L.':184 c 252 § 21. [ elections that they had actually per- 
formed the services, where he was in- 
structed by the attorney-general that 65. 
ee affidavits were required ponaue 
e supervisors would be paid for 

i ian MoD sriacts Vesna. Che 2805 
UES. Ctrei46.. L400 US Lows 
391. (8) It was’ also held that the 
commissioner had discretion to make 
more than one order to pay witnesses 
(Hallett v. U. S., 63 EF. 817), (4) but 
was not entitled to charge for tripli- 
cate orders (Hirschbeck v. U. S., 63 F. 


Slaw, ava banber, ll Sct Gee 
1Z0 CUES Lit noo) PeBida 698s. Was. 
Ewing, 11 Sct. 743, 140 US, 142, 35 
L.Ed. 388; Clough v. U. S., 55 F. 921. 
Das. SVs Rand, 53 H.2348) 3 (CLC: 
A. 556 [aff 48 F. 357]; Marvin v. U. 
S., 44 F. 405 [appeal dism 13 S.Ct. 


their services. 


1053, 149. U.S... 789, °37 L.Ed. 964); 
Hoyne v. U. S., 38 F. 542. 
53. Heyward v. U. S., 37 F. 764. 


54. Haucett vy. U. S., 26 Ct.Cl. 154; 
Davies v. U. S., 23 Ct.Cl. 468; Gilbert | 949). 


Te Whe Shy es CLEGH I Oui 60. 
55. Faucett v. U. S., 26 Ct.Cl. 154; | 21. 
McCafferty v. U: S., 26 Ct.Cl. 1. 61. 
56. Davies v. U. S., 23 Ct.Cl. 468; | 21. 


CUDertEa ve Ue S523) Cl.Clasauo. 62. 
57. 29 U.S. St. at L. 184 c 252 § 21. 


[a] Formerly the commissioner 
could charge for issuing two sub- 
poenas in the same case, where the 
witnesses resided in opposite direc- 
tions, and had to be subpcenaed by 


Wass: 


L.Ed. 388; 
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29 U. S. St. at L. 184 ¢ 252 § 
29 U. S. St. at L. 184 c 252 § 


Ve Banber, lal seta nua. 
VAQNUSS. AT?" ibaa. Hd. 398) 
Ewing, 11 S.Ct. 748, 140 U.S. 142, 35 
Clowehivn Wee Suede bso: 
[mod 55 F. 374, 5 C.C.A. 140]; 
v. U. S., 44 F. 405 [appeal dism 13 S. 
Cty 10537149) UsSiy i 8o,now Luskide oGlals 
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defendant or defendants are held for court to a 
fee of fifty cents.*+ The former fee for acknowledg- 
ment of defendant’s recognizance was twenty-five 
cents; and commissioners were allowed also for 
drafting bail bonds, the rate being fifteen cents per 
folio,®? and for the recognizances of witnesses.®* 


[S$ 22] 5. Oaths, Acknowledgments, Etc. A com- 
missioner is entitled to a fee of ten cents for ad- 
ministering oaths, except to witnesses as to attend- 
ance and travel, for which latter he is entitled to 
a fee of five cents. 64 The fee has been allowed for 
administering the oath to the supervisors of election 
that they had actually performed the services,°®° 
but not for administering oaths in qualifying such 
supervisors for the discharge of their duties, al- 
though he performed such service at the request of 
the chief supervisor.°° The fee has also been al- 
lowed for oaths administered in connection with the 
complaint,°’ for oaths on examinations,®* for oaths 
to sureties as to their responsibility, and for the 
jurats to such oaths,®°® and for oaths to deputy 
marshals to verify their accounts, as required by 
the attorney-general and the accounting officers of 
the treasury.*° But a United States commissioner 
is not entitled to fees for administering two oaths 
when duplicate oaths are required.7! Other fees, 
now abolished, for acknowledgments and append- 
ing jurats or certificates were formerly allowed." 


Under land laws. Under the statute prescribing 
the fee of commissioners for affidavits taken be- 
fore them under the public land laws,** the fee 
is allowable for administering the oath and attach- 
ing the jurat,’* and services in drafting affidavits 


grounds 40 F. 813]; Strong v. U. S., 
Seb Ga TA 


U. S. v. McDermott, 11 S.Ct 
746, 140 U.S. 151, 35 L.Ed. 391; Hoyne 


66. Crawford v. U. S., 40 F. 446. 


67. U.S. Ww. Barber, tS Ctagiaies 
140 W.S.9164; 35 Ibid. 396s) Ua saave 
McDermott, 11 S.Ct. 746, 140 U.S. 1561, 
35 L.Ed. 391; MecKinistry Ve UiSine 
F. 211 [rev on other grounds 40 F. 
813457 Strong Wels Sy ees 


68. U. S. v. Barber, 11 S.Ct. 749, 
140 U.S. 164, 35 L.Hd. 396. 


69. U.S. v. Barber, supra. 


70. U.S: v. Allred, 15 S.Ct. 231) 155 
U:S. 591, 39 Ld. 273; 30) CtCK 4865 
71. Hirschbeck v. U. S., 63 EF. 949; 
72. US. v. Hall, 13 S.Ct asain 
U.S. 691, 37 L.Ed. 333; U. S. v. Bar- 
ber, 11 $.Ct. 751, 140 U.S. 177 Some 
Ed. 398; U. S. v. Ewing, 11 S.Ct. 743, 
140 U.S. 142, 35 L.Ed. 388; Hallett 
v.. U. S., 63. BY S173? Cloush) vesUense 


35 L.Ed. 


LOSE ae 


Marvin 


different officers. Goodrich v. U. S., | Goodrich v. U. S., 42 F. 392; Craw-| 55m 994: Rand v. U. S., 48 F. 357 [aft 
42 F. 392 [foll Jones v. U. S., 39 F.|ford v. U.S. 40 F. 446; Rand v. U.| in 53 #. 348,.3 C.C.A. 556]; Inre Gane 
410 (rev 13 S.Ct. 437, 147 U.S. 672,|S., 36 F. 671; McKinistry v. U. S., 34 din, 45 F. "842; Marvin v. U. §.. 44 
37 L.Ed. 325)]. Hb) Strone ve Ul. 34 bn 17. F. 405 [appeal dism 13 S.Ct. 1053, 149 


58. Davies v. U. S., 23 Ct.Cl. 468. 63. 
59. 29 U.S. St. at L. 184 c 252 § 21, | Hallett v. U_S., 


[a] Under former statute (1) a 
commissioner was entitled to fees for 
certificates furnished to witnesses, of 64. 
the amount due them for attendance | 21. 
before him, as commissioner. U. S. [a] 
vy. Barber, 11 S.Ct. 749, 140 U.S. 164, 


o5y,ba. 296; Clough v. U..S., 55° EB. 
921; McKinistry v. U. S., 34 F. 211; 
Strong v. U. S., 34 F. 17. (2) And to | mileage. 


a fee of fifteen cents per folio for 


drafting affidavits of supervisors of !try v. U. S., 


Hirschbeck v. U. S., 


U. Si} 48). 357 [afi be Bess, Bi ClCrA 
556]; Davies v. U. S., 


Formerly a commissioner was 
entitled to a fee of ten cents for each | Cl. 1; 
oath administered to a witness in sup- 
port of his claim for attendance and 
U. St vi Barber, 21 S:Ct. 749; 
140 U.S. 164, 35 L.Hd. 396; 
34 F. 211 [rev on other 74. 


63 FB. 949; ] U.S. 789, 8% L.Wd. 961]; Goodrich ‘We 

(See RRA areh evel iA |) Wests 42 FB, 392; McKinstry v. U. S., 

40 EF. 813; Crawford v. Us S, 400m: 

23 Ct.Cl. 468. ae tat ahs one Se od F, ine 

NONE Vee Se Lt: Bell’ Waele 

29 U. S. St. at L. 184 ¢ 252 §| 5° og"cticl. 65; Faucett v. U. S., 26 


Ct.Cl. 154 [foll Churchill v. U. S., 25 
CECLaats 
Cooper iv., UtvS., 925) Ct: Cl3 46, 
Stafford v. U. S., 25 Ct.Cl. 280. 


73. Act March 4, 1904, ¢ 394 (33 
U. S. St. at L. 59; 43 USCA § 254). 


In re James, 195 F. 981. 


McKinis- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


McCafferty v. U. S., 26 Ct: 


®. 


 §§ 22-26] 


or filling blanks in an affidavit are outside the line 
of a commissioner’s official duty, and may be charged 
for.75 


_  [§ 23] 6. Returns, Docket Fees, and Fees for Fil- 
ing Papers. For entering a return a commissioner 


is allowed a fee of fifteen cents;** the fee under the 
former statute being fifteen cents per folio.*7 A 
commissioner is entitled to fees for entering re- 


— turns of warrants and summons, even in eases where 


the accused is already in custody under process from 


_ the state court;7® but not for entering return of 
_ subpeenas in eases where the warrant is returned un- 


a 


executed, no such entry being necessary.7® Other 
fees, as for making dockets,’° indexes,*! or for fil- 
‘ing and entering a declaration, plea, complaint in a 
criminal case, or other paper,’2 and other similar 
fees** which were formerly allowed, are not. pro- 


_ vided for by the present statute.s4 


[§ 24] 7. Copies of Records or Papers. For 


transcripts of proceedings, the commissioner is en-, 


titled to a fee of sixty cents,8® and fees are pre- 


_ .seribed by the statute for copies of various other 


= papers.®® 


[§ 25] 8. Attending References. For attending 
a reference the commissioner is entitled to three 
dollars a day,8™ as under the former statute.%8 
Taking and certifying depositions does not entitle 
him to this per diem compensation.’? 


 _ [§ 26] 9. Hearing and Deciding Criminal Cases. 


or hearing and deciding on criminal charges and 


UNITED STATES COMMISSIONERS 
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reducing the testimony to writing when required 
by law or order of court, a commissioner is entitled 
to five dollars a day for the time necessarily em- 
ployed.°® Hearing and deciding motions on bail 
and the sufficiency thereof, and motions for con- 
tinuance, are parts of the hearing and determina- 
tion;®' and since a commissioner, in hearing and 
determining criminal charges, acts in a judicial ca- 
pacity, and has the power, in his judgment, to sus- 
pend the hearing of a case, he is entitled to his 
per diem fees, in cases where he grants continuances 
at defendant’s request,®? or where the proceeding 
consists of an arraignment and plea, an examina- 
tion of witnesses, granting a continuance, fixing 
the amount of bail, and committing the prisoner 
in default of bail,®* and the commissioner, in hear- 
ing and determining criminal charges, is entitled 
to his per diem fees on days when there are no 
examinations of witnesses. or arguments of coun- 
sel;°* and where an affidavit for arrest is such 
in form and substance as fairly to call for the de- 
liberate judgment of a United States commission- 
er, whether or not a criminal violation of some 
federal enactment is charged, and he, in good faith, 
holding it sufficient, proceeds with the examination, 
he is entitled to the fees allowed by law, although 
his decision was -erroneous.®® But a commissioner 
is not entitled to compensation for examining a 
complainant and his witnesses before the issue of 
a warrant, neither counsel nor the accused being 
present, this not being a hearing and deciding;°° 


75. In re James, supra. 374, 5 C.C.A. 140]; Im re Gourdin, 45 87.) 29 U.S Stat) il Sao aces 
76." 29 U. S. St. at L. 184 c 252 § 21. | F. 842; McKinistry v. U. S., 34 F. 241] 21. 
77.2 U2 Soy... MeDermott,.11 siCct, | ev on ~other=groundss 404F. 813151 \ “gs, “Crosby v. The Prince Albert, 6 
746, 140 U.S. 151, 35 L.Ed. 391; U. s_| Strong v. U. S., 34 F. 17. F.Cas. No. 3,424b. 
= v. Ewing, 11 S.Ct. 748, 140 U.S. 142, 83. U.S. v. Barber, 11 S.Ct. 749, 89. The Pacific Mail Steamship Co. 
35 L.Ed. 388; Hallett v. U. S., 63 F, | 140 U.S. 164, 35 L.Ed. 396; U. S. v.| v. The Pacific, 3 Hawaii Fed. 64. 


817; Clough v. U. S., 47 F. 791 [mod 
mon H. .374)) 5C.C. A.) 140], 55 EF. 921: 
* In re Gourdin, 45 F. 842; Goodrich 
By. U..S., 42.F.°392; Crawford v. WU. 

S., 40 F. 446; Rand v. U. S., 38 F. 665. 


(85 Uy Siva Rand53) W)348,) 3! 
C.A. 556. 


79. Davies v. U. S., 28 Ct.Cl: 468. 


Beoor Un iSsiV. Hall, 13 'S'Ct.. 478, 147 
WS! 69d5637° Liked. 333; U.S. v. Mc- 
Dermott. 41 "SiC. 746; 140 U.S. 151, 

mS5 L.Ed. Sol imod 40 Hone WIS) 
v. Ewing, 11 S.Ct. 743, 140 U.S. 142, 35 
i.Wd. 388;  U. S. v. Wallace, 6 S.Ct. 
408, 116 U.S. 398, 29 L.Ed. 675, 21 Ct. 
CTOs SClOURN 9 Vien Spl Hs ota: 
[mod 55 F. 374, 5 C.C.A. 140]; Marvin 
v. U. S., 44 F. 405 [appeal dism 13 S. 
Ct. 1053, 1497U.S. 789, 87, 1u.wd. 961]; 
Goodrich v. U. S., 42 F. 392; McKins- 
try v. U. S., 40 F. 813; Crawford v. 
U. S., 40 F. 446; Hoyne v. U. S., 38 F. 

542; Calvert v. U. S., 37 F. 762: Rand 

eave UU.) S., 356 -F. 671 faft- 53 F:-348)-3 Cc. 
ICA. 556)]30) Bell iv. U.S), 35 oF. 889; 
Strong v. U. S., 34 F. 17; Phillips v. 
ES:, oo s. 164° Stafford v. U. S., 25 
©t.Cl. 280; Morgan v. U. S., 24 Ct.Cl. 
481; Cass v. U.S., 24 Ct.Cl. 118; Faris 
Nemes 2o Ct.Cl. 8745 Knox v.. U. S., 
Bo etCl. 86% Pfaff in. 9 S.Ct. 63, 128 U. 
S. 230, 32 L.Ed. 465, 24 Ct.Cl. 524]; 
Wallace v. U. S., 20 Ct.Cl. 273 [aff 
an 6 S.Ct. 408, 116°-U.S. 398, 29 L.md. 
Bio wely CtCL” 497]. 


81. U. S. v. Wallace, 6 S.Ct. 408, 
ee UES. 398, 29% L.bd. 675, 21 Ct:cl. 


&2. U.S. v. Barber, 11 S.Ct. 749, 
140 U.S. 164, 35 L.Ed. 396; Hallett v. 
Wao ooh oly rand! va Us S.048.h. 
pov abate 63) EB. 348, 3 C.CLA. 5567; 
Clough v. U. S., 47 F. 791 [mod 55 F. 


Hwing, 11 S.Ct. 748, 140 U.S. 142, 35 
LHe. 838s Clough v. U.S. 55.B, 921; 
Crawford v. U. S., 40 F. 446; Rand v. 
U. S., 38 F. 665; McKinistry v. U. S., 
34 EF. 211 [rev on other grounds in 
AON Sol eetrOone Va We looso4ane Age 
Stafford v. U. S., 25 Ct.Cl. 280. 


§ ae See 29 Un uS: St.atula 184 en 252 
di. 
$5. 29 Uns st. ative 252) '§ 24. 


[a] Formerly a charge per folio 
for transcripts of proceedings was al- 
lowed. -U. S. v. Barber, 11 S.Ct. 749, 
140 U.S. 164, 35 L.Ed. 396; Hallett 
Vachss 0g ks Shacn Clourh vasa 
bo Beg ztce RANG. Vere Saf Seeks oot 
[afl 58°F. 348, 3°€.CiA. 556] 7 Clough 
VU, S40 Es 791 “fined 55 5h. +3745 5 
@G-AS140)5 ss Marvin we,-U.) Si, 44. 
405 [appeal dism 13 S.Ct. 1053, 149 U. 
So sor sie Lee, SOL] Rand va vUsaSs, 
30 Ee O6oie EOVNe Ve TU) ep oS Le bes 
Heyward v. U. S., 37 BF. 764; Mc- 
Kinistryev. Un s.,.04 Hoot. [rev..on 
other grounds 40 F. 813]; Strong v. 
Unis ot We Lie eMacett v. ) -S:,, 26 

54s Statord ve 8S. 2b2CHRcr 
7507 Churchill swat Up scwecom Ov Cla 
Davies v. U. S., 23 Ct.Cl.. 468: Rave- 
Si¢Sivie Ue Sy 20 OtCl, 299)" See U.S. 
Rev, St. § 1014. 


{[b] Return of original papers.— 
Where the commissioner, instead of 
returning into court a full transcript 
of proceedings had before him, re- 
turned the original papers, with a 
short statement indorsed on the com- 
plaint, showing what action was tak- 
en by the committing magistrate or 
officer, he was entitled to a reasona- 
ble allowance for such indorsement. 
Crawford v. U. S., 40 F. 446. 


86 29 U. S. St. at L. 184 ¢ 252 § 21. 


hee 29, WEStSumat Lin le Gmome5 cms 


a 


[a] Under former statute see U. 
S. v. Ewing, 11 S.Ct. 743, 140 U.S. 142, 
35 L.Ed. 388; U. S. v. Dundy, 76 F. 
355, 22 C.C.A. 219. 


91. U.S. v. Jones, 10 S.Ct. 615, 134 
U.S. 483, 38 L.Ed. 1007, 25 Ct.Cl. 517; 
Faucetthy. WU) S526 Chel ana 


92. U.S. v. Ewing, 11 S.Ct. 7438, 140 
U.S. 142, 35 L.Ed. 388; Marvin v. U. 
S., 44 F. 405 [appeal dism 13 S.Ct. 
1058, 149 U.S. 789, 87 L.Ed. 961]. 


938. McCafferty v. U. S., 26 Ct.Cl. 1 


94. U. S. v. Rand, 53 FY 348,.3 Ge 
556 [aff 48 F. 357]. 


95. Van Buren v. U. S., 36 FB. 77. 


96. U.S. v. Patterson, 14 S.Ct. 20; 

150 U.S. 65, 68, 37 L.Bd. 999, 29 Ct.Ccl. 
561 [dist U. S. v. Jones, 10 S.Ct. 615, 
134 U.S. 483, 33 L.Ed. 1007, 25 Ct.cl, 
517; Counselman vy. Hitchcock, 12 S. 
Ct. 195, 142 U.S. 547, 35 L.Ed. 1110]; 
McCafferty v. U. S., 26 Ct.Cl. 1; Ives 
Vi Us. ad Cirle S6n- 
_ “A criminal charge, strictly speak- 
ing, exists only when a formal writ- 
ten complaint has been made against 
the accused and a _ prosecution in- 
itiated. It is true the popular un- 
derstanding of the term is ‘accusa- 
tion,’ and it is freely used with refer- 
ence to all accusations, whether oral, 
in the newspapers, or otherwise; but 
in legal phraseology it is properly 
limited to such accusations as have 
taken shape inia prosecution. In the 
eyes of the law a person is charged 
with crime only when he is called up- 
on in a legal proceeding to answer to 
Such a charge.” U. S. v. Patterson, 
supra. 


A. 


10 [66 C.J.], 
and acts merely elerical are not within the stat- 
ute, but only acts on which counsel ought to be 
heard, or which involve investigation and decision.”’ 
A commissioner is allowed only one per diem for 
any one day,?® nor will he be allowed daily pay for an 
unusual number of days in hearing criminal eases, 
where, on request, he fails to explain the circum- 
stances;22 but he will not be disallowed fees for 
hearings in two or more cases on the ground that 
they might have been prosecuted jointly with an- 
other case of the same character, where it appears 
that the district attorney directed the method of 
prosecution by several complaints, instead of one.t 
It has been held that the arraignment of persons 
brought before him charged with crime is extra- 
judicial and that no fees ean be allowed therefor.’ 


[§ 27] ©. Audit and Accounting. The statute 
now provides that approval of the commissioner’s 
account by the court shall not be required.* Former- 
ly the statute provided for such approval,* and the 
approval of the account by the court was prima 
facie evidence of its correctness.° Formerly a com- 
missioner’s right to sue for fees was not dependent 
on his having presented his claim to the treasury 
department;° but now, under the statute,” no suit 
can be maintained for fees until an account therefor 
has been presented to and acted upon in the gen- 
eral accounting offiee;’ and the appropriate account- 


fa] If there is no arrest, there 
can be no fee. Southworth v. U. S., 


properly 
Lee Cte24adot° US, 179,- 38 end 
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one warrant against samé person was 
exercised). 
was unavailing where the commis- 


[§§ 26-28 


ing officer at Washington has the right to revise 
the account after it has been approved by the judges 
of the United States courts, and to decide on its 
validity, the judges having acted on such accounts 
only in a ministerial capacity, and congress having 
by express statute given this power to the account- 
ing officers of the treasury.? The accounting offi- 
cer, now the comptroller general,'° before passing 
the account for fees of a commissioner of the dis- 
trict court, cannot require of him reasons for aets 
which involve the exercise of the commissioner’s ju- 
dicial discretion.11 The commissioner may be es- 
topped by his acceptance of payment without ob- 
jection from demanding a larger amount.*? 


[§ 28] D. Actions for Fees or Compensation. The 
United States district court now has no jurisdiction 
of actions against the United States to recover com- 
pensation for official services,*® but it formerly had 
jurisdiction of an action on a commissioner’s claim 
for fees, subject to an exception of claims which 
had been rejected by any department authorized 
to hear and determine them.1* The six years’ stat-* 
ute of limitations, barring the right of a circuit court 
commissioner to bring suit in the court of claims 
for docket fees, begins to run from the time when 
the right to the fees acerued, not from the end of 
the fiscal. year.+® 


{ 


er should have heard criminal case 


(2) Approval] immediately without commitment of 


prisoner, and Should have disposed of | 


ILO ZINC C1556" 
OTL aLpeLioval Uso. 21 Ot. Clo 56. 
Qo ae SOS tee die Lok e282 Saou. 
[a] Under former statute the rule 


was the same. McCafferty v. U. 
26 Ct.Cl. 1. See U. S. Rev. St. 847. 


SOT DAVAES Vien Wi S.ioio) Cl. Ol 468% 
1. Crawford v. U. S., 40 F. 446. 
2. Hirschbeck v. U.S., 63 F. 949. 


3. Act May 29, 1928, c 906 (45 
. St. at L. 998; 28 USCA § 598). 


4 Rev. St. § 846, as amended; 
Actwmebrmras, L8.0d, C95 .§ 1 (18, Us Ss. 
St. at L. 333; 28 USCA § 586a). 


5. U. S..v. Jones, 10 S.Ct. 615,.134 
U.S. 483, 33 L.Ed. 1007, 25 Ct.Cl. 517; 
Mallettive, U.S... 682 HM. S17, 


[a] Conclusiveness of approval.— 
(1) In the absence of clear and un- 
equivocal proof of mistake on the 
part of the court approval was con- 
elusive, 9U. S.\v. Jones, 10 S.Ct. 615; 
134 US. 483) 33 L.Ed. 1007,’ 25 Ct:cl. 
DiiemeDee, Ue Sov. Barber, 1 Sictw51, 
140 U.S. 177, 35 L.Ed. 398 (approval 
was conclusive that commissioner’s 
discretion as to issuance of more than 


sioner clearly acted without authori- 
ty: HallettwUs Sh 63) nok 


{b] Refusal to approve.—The re- 
fusal of the court to approve the ac- 
count was no bar to an action al- 
though it might be considered as bear- 
ing on the good faith of the transac- 
tion. Southworth v..U. S., 14 S.Ct. 
24, 15k) US. 179,038 L.Wd: 1195029) Ct. 
Cls-556) [Lol UAiSayvae ones. 10.S.6G 
615, 134 U.S. 483, 33 L.Ed. 1007, 25 Ct. 
Cl bk ts U.S uve ENOxs, O55 Ct 60128 
U.S. 230, 32 L.Ed. 465, 24 Ct.Cl. 524]. 


6... Ue Saivs Inox 9 3S. Cts 635 28a 
S. 230, 32 L.Ed. 465, 24 Ct.Cl. 524; 
Marvin v. Us S., 114 BR. 225: Spann. v. 
Uns. 2laCt.Clezic) Bryanny.atmisemen 
ry eae Ravesies svasUeuSs, 215 Ct. 


7 Act June 27 (30 St. at L. 494); 
Act of July 1, 1898 (30 St. at L. 649; 
28 USCA § 250). 


8. Marvin v..U. S., 114 EY 225. 

9. U.S. v. Ralston, 17: BS 895: 

10. Act June 10, 1921, c 18 § 304 
(42 U. S. St. at L. 24; 31 USCA § 44). 


11. Moreno v. U. S., 70 CtCl. 758 
(whether United States commission- 


it without continuance, held not re- 
viewable by Comptroller General). 


12. Howe v. U. S., 43 Ct.Cl. 175 
(commissioner accepting ayment 
from United States for services ren- 
dered foreign government in an extra- 
dition case without protest or objec- 
tion held estopped from demanding 
a larger amount after the matter had 
been closed by both governments). 


13. See Judicial Code § 24 subd 20; 
and Federal Courts § 348 note 21. 


14. U.S. ve Rand; 53 FY 348S37Gres 
A. 556 [overr Rand v. U. S., 36 F. 671] 
(the disallowance of a commissioner’s 
claim for fees by the first controller 
of the treasury was not within the 
exception). 


{a] Presumption of rejection.— 
Accounts of a commissioner, which 
have been long suspended by the con- 
troller, will be held not to be still 
pending in the treasury department, 
so as to defeat recovery, but to have 
peer ees by it. Hallett v. U. S., 

. (. 


sae Patterson v. U. S., 34 Ct.cl. 


ya 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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UNITED STATES COURTS.? 


_ UNITED STATES CURRENCY.? 
currency” may be gold, or silver, or treasury notes, 
The term is commonly understood 
_ to include every form of currency authorized by the 
United States government, whether issued directly 
by it or under its authority.® 


Thus, the term in- 
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the notes issued by the banks organized under the 


laws of the United States, the treasury notes, com- 
monly known as greenbacks, and the certificates of 


“United States 


cludes the gold and silver coin of the United States, 


See Constitutional Law § 8. 
See Federal Courts 25 C. J. p. 


3. United States currency: 


_ “Bank note” 6 C.J. p. 1183. 


“Bank paper” 6 C.J. p. 1188. 


“Bill” 7 C.J. p. 1179 text and notes 
18-20. 


Beent. I15C.J. p. 72. 


= “Coin” 11 C.J. p. 955. 


“Currency” 17 C.J. p. 405. 
“Dollar” or “dollars” 19 C.J. p 384. 
“Dollar note” 19 C.J. p. 386. 


“Dollars and cents” 19 CJ. p. 386. 


placie 19 C.J. p. 852. 


“Federal money’? see Federal 25 C.J. 
p. 678 text and note 69. 


“Gold certificate” 28 C.J. p. 713. 


, Gold coin” see Gold 28 C.J. p. 713 
text and notes 26, 27, 29. 


“Gold dollars” see Gold 28 C.J. p. 713 
text and note 23. 


“Gold or silver lawful money of the 
United States” see Gold 28 C.J. p. 
718 text and note 24. 


“Greenback currency” see Currency 
17 C.J. p. 405 note 50[b]. 


“Greenbacks” 28 C.J. p. 825. 


“Lawful money” see Lawful 36 C:J. 
p. 968 text and notes 29-43, 


“Legal tender note” see Legal § 13. 
“Money” 40 C.J. p. 1489. 


“National currency” see Currency 17 
C.J. p. 405 note 50[a]; National § 
2 text and notes 24, 25. 


eNickel’? 146" G.5.. p. 477. 
“Quarter” § 1. 
er 58 C.J. p. 733 text and note 


deposit, generally called gold and silver certificates, 
issued by the United States.® 


UNITED STATES DISTRICT ATTORNEY.’ 
UNITED STATES JUDGE.$ a 
UNITED STATES LANDS.® 


“Silver or gold dollars’ see Gold 28 
C.J. p. 713 text and note 28. 


“Specie” § 1. 


“Treasury note” see Note 46 C.J. p. 
532 text and note 31. 

“United States notes” post. 

“United States paper currency” post. 


Descrintion in indictment see Lar- 
ceny § 277. 


4 Leftwich v. Com., 20 Gratt. (61 
Va.) 716, 720. 


5. Appel v. State, 237 P. 190, 191, 
28 Ariz. 416. 


6. State v. Oakley, 10 S.W. 17, 51 
Ark 1125 11'5. 


7. See District and Prosecuting 
Attorneys 18 C. J. p. 1294. 


8 See Judges § 2 text and note 3. 
9. See Public Lands 50 C.J. p. 872. 


*By CHARLES REZNIKOFF (United States Constitution—United States Lands inclusive), 
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UNITED STATES MARSHALS 
By Arruur McTarnaGHAN 


{Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 13] 


ANALYSIS 
I, DEFINITION [§ 1] p13 


II. APPOINTMENT, QUALIFICATION, AND REMOVAL [§§ 2-4] p13 
A. Marshals [§§ 2-3] p 13 
1. Appointment and Qualifications [§ 2] p 13 
2. Removal and Filling Vacancies [§ 3] p 14 


B. Deputy Marshals [§ 4] p 14 


III. COMPENSATION, FEES, AND REIMBURSEMENT FOR EXPENDITURES [§§ 5-25] p15 
A. Compensation and Fees [§§ 5-16] p 15 
1. Right and Rate in General [§§ 5-9] p 15 
a. Marshals [§ 5] p 15 
b. Deputy Marshals [§ 6] p15 
e. Right as between Officer and Successor [§ 7] p 16 
d. Lffect of Settlement or Compromise between Parties [§§ 8-9] p 16 
(1) In General [§ 8] p 16 
(2) In Admiralty Proceedings [§ 9] p 16 
2. Commissions and Fees for Particular Services [§§ 10-16] p 16 
a. Service or Execution of Writs and Process [§ 10] p 16 
b. Services in Criminal Proceedings [§§ 11-12] p17 
(1) In General [§ 11] p 17 
(2) Arrests [§ 12] p 18 
e. Services in Admiralty Proceedings [§ 18] p 18 
d. Distributing and Serving Venires and Selecting and Summoning Jurors [§ 14] p 19 
e. Commissions on Money Collected or Paid [§ 15] p 19 
f. Attendance at Court or before Commissioner [§ 16] p 20 
B. Mileage and Traveling Expenses [§§ 17-19] p 21 
1. In General [§ 17] p 21 
2. Transporting Prisoners and Guards [§ 18] p 21 
3. Route and Distance [§ 19] p 22 
C. Reimbursement for Expenses and Disbursements [§§ 20-22] p 23 
1. In General [§ 20] p 23 
2. Particular Items [§ 21] p 23 ° 
3. Interest [§ 22] p 23 
D. Auditing and Accounting [§ 23] p 23 
Hh. Liability for Compensation and Recovery Thereof [§§ 24-25] p 24 
1. Marshals [§ 24] p 24 
2. Deputy Marshals [§ 25] p 25 


IV. POWERS, DUTIES, AND LIABILITIES [§§ 26-43] p 25 
A. Powers [§§ 26-28] p'25 
1. Marshals [§§ 26-27] p 25 
a. In General [§ 26] p 25 
b. After Removal or Expiration of Term [§ 27] p 25 
2. Deputy Marshals [§ 28] p 25 
B. Duties [§§ 29-30] p 25 
1. Marshals [§ 29] p 25 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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2. Deputy Marshals [§ 30] p 26 
C. Liability [§§ 31-43] p 26 
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1. For Official Acts or Misconduct [§§ 31-36] p 26 
a. Nature and Extent of Liability [§§ 31-33] p 26 


(1) Marshal [§§ 31-32] p 26 


(a) In General [§ 31] p 26 
(b) Acts or Omissions of Deputies and Employees [§ 32] p 27 


(2) Deputies [§ 33] p 28 


b. Process, Judgment, or Order as Protection [§ 34] p 28 
e. Enforcement of Liability [§§ 35-36] p 28 
(1) Summary Remedies [§ 35] p 28 


(2) Actions [§ 36] p 29 
2. On Contract [§ 37] p 29 
3. On Official Bonds [§§ 38-43] p 29 


a. Nature and Extent of Liability [§ 38] p 29 
b. Actions on Bonds [§§ 39-43] p 30 


(1) In General [§ 39] p 30 
(2) Parties [§ 40] p 30 
(3) Pleadings [§ 41] p 30 
(4) Evidence [§ 42] p 30 


(5) Judgment and Amount of Recovery [§ 43] p 31 


-V. INDEMNITY TO MARSHAL [§ 44] p 31 


CROSS REFERENCES 


Marshal of District of Columbia see District of Colum- 
bia § 24. 
Public officer generally see Officers 46 C. J. p 911. 


Sheriffs and Constables 57 C. J. p 700. 
Territorial marshal see Territories § 28. 


I. DEFINITION 


[§ 1] A United States marshal is a ministerial 


- officer,1 pertaining to the organization of the fed- 


eral judicial system,? whose duties are similar to 
those of a sheriff.* 


II. APPOINTMENT, QUALIFICATION AND REMOVAL 


{§ 2] A. Marshals—l. Appointment and Qualifi- 
cations. United States marshals, like other officers 
of the United States, with certain exceptions,‘ are 
appointed by the president with the advice and con- 
sent of the senate,® and for a term of four years.® 
The appointee must take the oath’ prescribed by 
statute before he enters upon the duties of his office,® 
and must give bond® pursuant to statute requiring 
a bond for the faithful performance of the duties 
of the office by himself and his deputies.t9 A bond 
which does not eorrectly describe the office, or com- 
ply with the statute, is insufficient.1! The oath may 
be taken before any officer of the United States 
or of the state authorized by law to administer 


oaths.1* The oath was formerly required to be 
taken,** and the bond is still required to be taken,!* 
before the district judge, but the function of the 
district judge in this respect is not a judicial one 
and he cannot pass on the validity of the appoint- 
ment.'® So, too, on a collateral attack on the ap- 
pointment, the court will not consider the question 
whether the president appointing him was properly 
elected.1® A marshal having shown his eommis- 
sion, and also his recognition by the federal courts, 
as marshal, a state court will presume that he has 
in all other respects conformed to the law, so far 
as conformity is essential to the offering of his com- 


1. U.S. v. Beebe, 11 N.W. 505, 507, 
2 Dak. 292. 

ere Biack LD; 

3. Black L. D.; U.S. v. Beebe, 11 
N.W. 505, 2 Dak. 292. 

[a] Indian police are not marshals, 
within the meaning of U. S. Rev. St. 
(1878) § 788 (28 USCA § 504), giving 
to marshals the same powers as state 
sheriffs. John Bad Elk v. U. S., 20 
S.Ct. 729, 177 U.S. 529, 44 L.Ed. 874. 

4. See United States § 35. 

5. U.S. Const. art-11 § 2 subd 2. 

6 U.S. Rev. St. § 779 (28 USCA 


§ 491). 
w UU. S.evV. Arkansas) Bank, 24h: 
Cas.No. 14,515, Hempst. 460. 


ve U. S. Rev. St. § 782 (28 USCA § 
4 F 
S. v. Arkansas Bank, 24 F. 


Che eg 
Cas.No. 14,515, Hempst. 460. 


10. U.S. Rev. St. § 783 (28 USCA 
§ 496). 

11. Jackson v. Simonton, 13 F.Cas. 
No. 7,147, 4 Cranch C.C. 255 (bond 
not executed by two good and suffi- 
cient sureties, inhabitants and free- 
holders of the district and not ap- 
proved by the judge and not purport- 


ing to be for the faithful perform- 
ance of the duties of his office by him- 
self and deputies, and not correctly 
describing the office). 

12. Act Dec. 22, 1896, c 3 (29 WV. 
S. St. At L. 483; 28 USCA § 494). 

13. U.S. Rev. St. § 782 (28 USCA 
§ 494). 
458) U,ES.Rey. St. $783) (28 WS@A: 
15. In re Yancey, 28 F. 445. 


16. Peyton v. Brent, 19 F.Cas.No. 
11,056, 3 Cranch C.C. 424 (motion to 
discharge a defendant, arrested by a 
marshal). 


mom 
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mission in evidenee.?? 


[§ 3] 2 Removal and Filling Vacancies. A 
marshal may be removed by the president,** who 
may also fill vacancies in the office, which happen 
during the recess of the senate,'® and it seems that 
he may do so, though the vacancy happens during 
a session of the senate, if it continues to exist dur- 
ing the subsequent recess.2° Where the president 
has removed a marshal the court will presume that 
the executive acted within the constitutional power 
and will recognize the new appointee.*+ The re- 
moval of a marshal from office may be either express, 
that is, by a notification by order of the president 
that he is removed, or implied, by the appointment 
of another person to the same office.?2_ In the former 
case the removal is complete upon the reception of 
the notice;?? but in the latter the removal of the 
old marshal does not take effect immediately upon 
the appointment of his successor, although it is held 
that as soon as the latter has received his commis- 
sion from the president and taken the oath of of- 
fice and given the required bond the former in- 
cumbent is superseded and his removal complete,*+* 
and that notice to the former incumbent is not neces- 
sary to effect such removal.?> 


[§ 4] B. Deputy Marshals. The statutes author- 
ize the marshal to appoint one or more deputies,” 
and also provide for the appointment of field depu- 
ties,?" and office deputies.25 The marshal may re- 
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move his deputies,2® in his individual diseretion,*° 
without notice or hearing.*! Deputies are removable 
from office also by the judges of the district court, 
at their pleasure.?? In accordance with the general 
rule,?? appointment and service as deputy marshal 
makes one an officer de facto, though he did not 
take the oath of office,*4 or though the clerk who 
administered the oath was not empowered to do so.*® 


Appointment to perform special service. Where, 
under the laws of the state, a sheriff may appoint a 
person to perform a special service, a marshal has 
the same authority?® under the statute which pro- 
vides that marshals shall have the same power in 
executing the laws of the United States as sheriffs 
in such states may have in executing the laws there- 
of;87 nor does a federal statute providing for the 
appointment of deputy marshals?® disable the 
marshal from employing a private citizen to per- 
form services for him in aid of his official duties.°® 
It has also been held that a marshal may appoint 
a person to serve process even though the sheriff 
has no such power under the laws of the state,*° 
and that he is not deprived of such power by an ad- 
miralty rule providing for service of process by the 
marshal or a deputy, or by a person appointed by 
the court.41 A marshal of the district in which a 
criminal is arrested may deputize the marshal of 
the district where the crime was committed to ex- 
ecute a warrant of removal.4?, A person appointed 


17. Killatrick v. Frost, 2 Grant]. 157, 3 Ind.App. 399. (2) Such spe- [ 3,393, 2 Flipp. 212; The E. W. Gorgas, 
(Pa.) 168. cial deputy marshals were not enti-|8 F.Cas.No. 4,585, 10 Ben. 460; Hy- 
18. Bowerbank v. Morris, 3 F.Cas. tled while on duty to extra compensa- | man v. Chales, 12 F.Cas.No. 855, 4 
No. 1,726, Wall.Sr. 118; U. S. v. Ar- tion for attendance before commis- | McCrary 246; U. S. v. Jailer, 26 F. 


kansas Banlzy, 24 F.Cas.No. 14,515, | Sioners. 


Hempst. 460. See In re O’Neal, 57 F. 
293 (when new appointees presented 
commissions, court would presume 


27. 


Donahower S., 
153 [aff 85 F. 547, 29 C.C.A. 342]. 
Act May 28, 1896, c 252 
(29 U. S. St. at L. 182), amended by 


be 77 EF. | Cas.No. 15,463, 2 Abb. 265. See Cun- 
ningham v. Neagle, 10 S.Ct. 658, 135 
UiSo1, 34 d.55) Latkes sos sean 


Sy 
L.R.A. 78] (where the circumstances 


President had power to remove their 
predecessors until the question was 
determined in a direct proceeding for 
that purpose). 

195.) U.S. Const, art iP § 2cle2: 

20. See In re Yancey, 28 F. 445 
(quoting telegram from Supreme 
Court Justice to that effect on au- 
thority of Re Farrow, 4 Woods 491, 
See leb2)) 

21. In re O'Neal, 57 F. 293; In re 
Yancey, 28 F. 445. 

22. Bowerbank v. Morris, 3 F.Cas. 
No t726, Wall-sr, i083) UW, “Si iv. Ar= 


kansas Bank, 24 F.Cas.No. 14,515, 
Hempst. 460. 
23. U.S. v. Arkansas Bank, supra. 


24 U.S. v. Arkansas Bank, supra. 


25. Overton vy. Gorham, 18 F.Cas. 
No: 10,626, 2 McLean 509; ECL Ve 
Arkansas Bank, 24 F.Cas.No. 14,515, 
Hempst. 460. Contra Bowerbank v. 
Morris, 3 F.Cas.No. 1,726, Wall.Sr. 118. 

26. U.S. Rev. St. § 780 (28 USCA 
§ 493). But see 28 USCA § 493 (which 
omits this provision, presumably as 
superseded by the provision for field 
deputies). See infra note 27. 


[a] Special deputy marshal for 
elections of members of congress.—-A 
statute now repealed formerly provid- 
ed for the appointment in any city or 
town of twenty thousand inhabitants 
or upward, of special deputy mar- 
shals to aid and assist the supervisors 
of election at elections of representa- 
tives or delegates in congress. (1) 
The appointment of sich deputy mar- 
shal for a place with less than half 
the required number of inhabitants 

was void. Hawkins v. Thomas, 29 N. 


Act March 4, 1911, c 269 (86 U. S. St! 
at L. 1355; 28 USCA § 492). 


28. Act May 28, 1896,-c 252 § 10 
(29 U. S. St. at L. 182), amended by 
Act Febr. 19, 1909, c 161 (35 U.S. St. 
at L. 640; 28 USCA § 493). 


29. Flemming v. Stahl, 83 F. 940; 
Taylor v. Kercheval, 82 F. 497 (court 
of equity has no jurisdiction to re- 
strain the marshal from removing a 
deputy). 


[a] Office deputies.—Although in 
appointing office deputies under the 
act of May 28, 1896 (29 U. S. St. at 
L. 182), the necessity for such ap- 
pointment is determined by the at- 
torney-general, the appointment is to 
be made by the marshal, and the pow- 
er of removal is incident to that of 
appointment. Flemming v. Stahl, 83 
F. 940 [disappr Priddie v. Thompson, 
82 F. 186]. 

SO, U.S: va ua pp ae RN i Teele @ 
C.C.A. 3 (Such power is conferred by 
Act Oct. 22, 1918, c 32, which super- 
sedes conflicting civil service provi- 
sions of Act Aug. 24, 1912, ¢ 389 § 6, 
and was within the power of congress, 
and its construction is not affected by 
the fact that it was a rider to an dp- 
propriation bill). 


31. U. S. v. Lapp, 244 F. 377, 157 
CHOTA St 

32. U.S. Rev. St. § 780 €28 USCA 
§ 493). 

33. See Officers § 370. 

ie De Jan v. De Jan, 18 F,(2d) 
690. 

S52 (Wiley Vass) plo sont OO, 
158 U.S. 2382, 39 L.Hd. 963. 

36. In re Crittenden, 6 F.Cas.No. 


were held sufficient to warrant the 
marshal in retaining a deputy to at- 
tend on and protect a justice of the 
supreme court both in court and while 
traveling through his circuit, in dis- 
charge of his duties). 


[a] Bailiffs—Marshal may ap- 
point a bailiff and authorize him to 
perform a particular act or duty and 
he then becomes a special deputy. In 
re Crittenden, 6 F.Cas.No. 3,393, 2 
Flipp. 212. 


[b] Person to serve process.— 
Sheriffs have power under the law of 
New York to depute a person to serve 
process, and marshals have the same 
power. The E. W. Gorgas, 8 F.Cas. 
No. 4,585, 10 Ben. 460. 


U.S. Rev. St. (1878) § 788 (28 
§ 504). 


29 U.S. St. at ES 183) ep2b206 


37. 
USCA 

38. 
bats 


39. Murray v. Pfeiffer, 59 A. 147, 
70 N.J.Law 768. 


40. The E. W. Gorgas, 8 F.Cas.No. 
4,585, 10 Ben. 460 (so holding upon 
the ground that the United States 
statutes, conferring on marshals sim- 
ilar powers to those exercised by 
sheriffs under the state laws, refer 
only to laws conferring powers and 
not to laws restricting their powers, 
but further holding that sheriffs had 
such power under the laws of New 
York, furnishing an additional reason 
why marshals had it). 


41. The BH. W. Gorgas, 8 F.Cas.No. 
4,585, 10 Ben. 460. 


42. U.S. v. Fletcher, 13 S.Ct. 434, 
oa 664, 87 L.Wd. 322 [rev 45 F. 
Oo}. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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by a United States marshal for a special service is 
an officer de facto, although he may not have taken 
the oath of office as required by statute.*? 


In the Canal Zone, the marshal is given no power 
to appoint deputies,** but by statute providing for 
appointments in the Canal Zone by the president, 
or by his authority,t® and an executive order au- 
thorizing the governor to make appointments, with 
certain exceptions, the Governor of the Canal Zone 
may appoint deputy marshals,*® and may discharge 

_ them for eause,** even though the deputy is in the 
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classified civil service of the Canal Zone.**% Fail- 
ure or refusal to obey orders of the court is suffi- 
cient cause for removal,*® even though the marshal 
forbade compliance with such orders.°® When the 
removed deputy excludes his successor from the quar- 
ters assigned for official use, an action to oust him 
is maintainable,®? under statutes authorizing an ac- 
tion against a person who usurps or unlawfully holds 
a public office, by the person claiming to be entitled 
thereto.®? 


il. COMPENSATION, FEES, AND REIMBURSEMENT FOR EXPENDITURES 


[§ 5] A. Compensation and Fees—1l. Right and 
Rate in General—a. Marshals. The fees of United 
States marshals are regulated by statute,®* and their 
compensation was formerly collected by the marshal 
retaining the amount thereof out of fees collected 
by him,°* any surplus over and above compensa- 
tion and allowances authorized being paid into or 
deposited to the credit of the treasury;°*® but under 
the statute now in force all fees collected are to be 
paid over to the clerk of the court having jurisdic- 
tion and by him covered into the treasury of the 
United States and the marshals paid regular salaries 
for their services,®® the amount of such salaries 
being definitely specified and varying in the different 
jurisdictions.°7 The statute also provides that it 
shall not be construed to require or authorize fees 
to be charged against, or collected from, the United 
States except as provided in that act with respect 
to field deputies.°* The marshal’s expenses in em- 
ploying unofficial persons to perform services are not, 
however, required to be accounted for or covered 
into the treasury.°® In Alaska under a similar stat- 
ute applicable to that territory,®® it was held that 


43. 
McCrary 246 (where the special depu- 54, 
ty was appointed to serve a sum- 55 
mons). - 


44. Hamlin v. Government of Ca- 56. 
nal Zone ex rel. Parker, 26 F.(2d) 161. 57. 
45. Panama Canal Act § 4 (37 U. 58. 
So Stat... 561; 


Hyman v. Chales, 12 F. 855, 4] Avery, 2 F.Cas.No. 671, 2 Gall. 
U. S. Rev. St. §§ 841-844. 
U. 8. Rev. St. § 844. 

29) Us S! Stat DL. 179, 25248 6. 
29 W.2 S. Sts at i181, eseb2 S$. 9: 
Act May 28, 1896, c 252 § 6. 


he must pay over all fees received whether for serv- 
ices for the government or for those rendered to 
private litigants.°1 In the absence of express statu- 
tory regulation of compensation for particular acts, 
a marshal is entitled to the compensation allowed 
to state officers for similar services,*? although the 
services are not performed in the state by a like 
officer;°* but a marshal is not entitled to an al- 
lowance for a service not authorized by statute or 
court order,®* nor, ordinarily, to fees for services 
rendered outside of his own district,*® though he may 
be entitled to the fee where the statute provides for 
services outside his district,** or where he is depu- 
tized by the marshal of the other district, who re- 
linquishes the fee.®? 


[§ 6] b. Deputy Marshals.°7% Fees for services 
of a deputy marshal belong legally to the marshal, 
and he controls them,®§ there being no law or prac- 
tice entitling a deputy marshal to all the fees earned 
in individual cases,°® and the deputy cannot bring 
action therefor against the government;7° but be- 
ing employed by ‘the marshal he must look to the 
latter for his pay.7? A deputy appointed accord- 


308. ; for services rendered outside his dis- 
trict in transferring a prize to an- 
other district under order of the 
court, authorized by statute). See 
Puleston v. U. S., 85 F. 570 (as to ex- 
ecution of warrant for removal of 
prisoner to another district). 


S. v. Fletcher, 147 U.S. 664, 


46. Hamlin v. Government of Ca- 
nal Zone ex rel. Parker, 26 F.(2d) 161; 
De Jan v. De Jan, 18 F.(2d) 690. 


47. Hamlin v. Government of Ca- 
nal Zone ex rel. Parker, 26 F.(2d) 161. 

48. Hamlin v. Government of Ca- 
nal Zone ex rel. Parker, supra. 

49. Hamlin v. Government of Ca- 
nal Zone ex rel. Parker, supra (fail- 
ure or refusal to obey orders to de- 
posit with the clerk, or in the regis- 
try of the court, bonds taken in the 
execution of admiralty process, and 
insubordination in other respects). 


50. Hamlin v. Government of Ca- 
nal Zone ex rel. Parker, supra. 

51. Hamlin v. Government of Ca- 
nal Zone ex rel. Parker, Supra. 

Remedies in the case of officers gen- 
erally see Officers §§ 221-229. 


52. Code Civ. Proc. Canal Zone §§ 
208, 212. 

53. U.S. Rev. St. §§ 829, 830. 

[a] Repeal of former statute. 
The statute relating to the marshal’s 
fees on sale of prize property (2 U. 
Ss. St. at L. 792, c.13) applied only 
to sales after final condemnation, and 
was so far, and no further, a repeal 
of Act Nebr. 28, 1799, c 125. The 


48 USCA § 1305). 59. 


McCaffrey v. The Vandercook, 
77 I’. 865 (expenses of outside keeper 
of attached property are not within 
the statute and security for their pay- 
ment will not be required). 


60. 23 U. S. St. at L. 24, c 53 § 9. 
61. U.S. v. Hillyer, 58 F. 678, 7 C. 
CA. 428. 


62. Lovering v. U. S., 117 F. 565; 
Wil S2 vp Dilly 886, FLY 79) 1 29C.CxAs 15:86 
[mod 78 F. 614]; The Trial, 24 F.Cas. 
No. 14,170, Blatchf.&H. 94. 


fa] Tlustrations.—Marshal is en- 
titled to customary charges of offi- 
cers of state courts (1) for copies of 
libelS in admiralty for service on 
newspapers when required by order 
of court, for posting notices, ete. 
Lovering v. U. S., 117 F. 565. ) 
For returns of nihil habet. U. S. 


Dill, 86 F. 79, 29 C.C.A. 586 [mod 78 
18M, 614]. 
63. The Trial, 24 I.Cas,No. 14,170, 


Blatchf.&H. 94. 


6Aia) Us Son Vo 
16,346, 


Smith, 27 F.Cas.No. 
1 Woodb.&M. 184 (superin- 


tending prisons in a state). 


65. Dubois v. U. S., 25 Ct.Cl. 195. 


66. The Adula, 127 F. 849 (mar- 
shal may properly be allowed com- 
pensation outside of his statutory fees 


(Cy Pe Oe 
ToS Cte 4e4-e.cue lads 322. 

6714. Liability of marshal’s sure- 
ties for deputy’s fees see infra § 35. 


68. Wintermute V. Smith, 30 F.Cas. 
No. 17,897, 1 Bond 210. 


teak U. S. v. Fitzsimmons, 50 F. 


70. Powell v. U. S., 60 F. 687. 


71. Powell v. U. S., supra. But 
see Gaston v. Fitzsimmons, 50 Beeson 
(denying deputies the right to sue 
on the marshal’s bond, on ‘the ground 
that their claim was against the Unit- 
ed States). 


[a] Priority of claim.—(1) The 
claim of a deputy for services is in- 
ferior to the claim of the United 
States against the marshal’s estate, 
under U. S. Rev. St. §§ 3466, 3467 (31 
USCA §§ 191, 192), which ‘expressly 
provide that whenever any person in- 
debted to the United States is insol- 

vent, or whenever the estate of any 
deceased debtor, in the hands of the 
executor or administrator, is insuffi- 
cient to pay all the debts due from 
the deceased, the debts due to the 
United States shall be first satisfied. 
Gregory’s Estate, 2 Wkly.N.C. (Pa.) 
430. (2) Priority of government as 
creditor generally see United States 


§ 145 
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ing to the practice adopted by law in the state is, - 


however, entitled to fees earned, although he has 
not taken the cath prescribed by the statute.*? <A 
person accepting the appointment of office deputy 
marshal is charged with a constructive knowledge 
of the conditions attached to the appointment by the 
attorney-general when authorizing the appointment 
and fixing the compensation." 


[§ 7] c. Right as between Officer and Successor. 
Under the provision of the statute which allows a 
United States marshal to execute all such writs as 
may be in his hands at the time of the expiration 
of his term,’* the fees for executing such writs 
properly belong to him;*> but if, he relinquishes 
them to his successor, the latter may charge them 
up in his accounts.*® Where an allowance is made 
to a marshal as compensation for the custody of 
property seized and detained under an order of the 
court, and the property in respect to which the 
allowance is made had for a portion of the time 
been in the keeping of a predecessor in office, the 
latter cannot recover of the present marshal a pro- 
portionate amount of the sum allowed and paid.*? 


[§ 8] d. Effect of Settlement or Compromise be- 
tween Parties—(i) In General. The right of a 
marshal to compensation is not affected by a com- 
promise,‘® or settlement between the parties.*® 


[§ 9] (2) In Admiralty Proceedings. It is ex- 
pressly provided by statute that when a claim in 
admiralty shall be settled by the parties without a 
sale of the property the marshal shall be entitled 
to the commission specified therein.8® There is a 
conflict in the cases as to what constitutes a set- 
tlement, it having been held in one ease,’! and de- 
nied in another,®? that the statute contemplates the 
presence of both parties in court and the whole 
progress of the litigation short of a sale under a 
final decree or possession and the usual proceedings 
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under an order of sale without the sale itself. The 
payment of money awarded by a decree is a set- 
tlement,®? though the property has been discharged 
from eustody under a bond or stipulation for 
value,*4 but a release on a stipulation for an ap- 
praised value is not itself a settlement.8® A sale 
under a decree of sale is governed by the provision 
for commissions on sales, and not by the provision 
relating to settlement without sale, though the pur- 
chase price is in part paid by giving credit on the 
indebtedness on which the suit is based.*® The 
statute is not limited to personal or money de- 
mands.$* The commissions provided by statute are 
specified percentages of the claim or decree or of 
the appraised value of the property, if less than the 
claim,®* but where a ease is dismissed without ap- 
pearance of a claimant, on payment of a sum less 
than that claimed, and withcut any appraisal, com- 
missions will be allowed only on the amount paid in 
settlement.°° 


[§ 10] 2. Commissions and Fees for Particular 
Services—a. Service or Execution cf Writs and 
Process.°° A marshal is entitled to the fee of two 
dollars for serving a warrant, attachment, summons, 
eapias, or other writ with specified exceptions.®? 
Thus, the marshal is entitled to such fee ‘for service 
on the bankrupt in an involuntary bankruptcy 
ease.°? The statute does not cover copies of plain- 
tift’s pleadings served with the process under the 
state practice,®? and it has been held in one case 
that he is entitled to no additional compensation 
for such service,®* and in another ease that, though 
not entitled to the statutory fee, he should be al- 
lowed some compensation.°® For serving subpenas 
on witnesses, he is entitled to a fee of firty cents,°® 
and as a marshall is not bound to take notice that 
cases are to be tried on the same day and is bound 
to serve subpeenas duly issued by the commissioner, 
he is therefore entitled to his fees therefor, al- 


72. Puleston vy. U. S., 85 F. 570. 

Toe AMES y Vier Wier 5-5 A enGst. Clipgaae 
(holding however that condition that 
he should serve as court crier without 
additional compensation was void as 
compensation of court crier is fixed 
by law). 


74, U.S. Rev. St. § 790. But see 
28 USCA § 507 (which omits this pro- 
vision); and Act March 3, 1899, c 427 
§ 1 [30 St. at L. 1237, 28 USCA § 508] 
(providing for delivery of unserved 
process to successor on request). 


75. U.S. v. Fletcher, 13 S.Ct. 434, 
Lee U.S. 664, 37 L.Hd. 322 [rev 45 F. 
213]. 


76. U.S. v. Fletcher, supra (where 
for a convenience in making up ac- 
counts it was agreed that incoming 
marshal should have fees on all writs 
in hands of deputies when office 
changed hands and writs in question 
though issued before, were returned 
after incoming marshal qualified). 


77. Waddell v. Morris, 14 Wend. 
GN YS MEGGr 


7Ooe Was Ve Laas, bn 29% 


79.° Pomroy v. Harter, 19 F.Cas. 
No. 11,263, 1 McLean 448 (under the 
statute of Indiana regulating the fees 
of sheriffs, the marshal is entitled to 
receive on an execution in his hands 
the commission allowed to sheriffs, 
where the money is paid to plaintiffs 
without sale of property, whether 


payment is made before or after the 
levy). 
80. Act Febr. 26, 1853, incorpo- 


rated in U. S. Rev. St. § 829 (28 US 
CA § 574). 


81. Bone v. The Norma, 3 F.Cas. 
No. 1,626, Newb. Adm. 533 (when 
claim was settled before any claim- 
ant appeared in court marshal was 
entitled to no commission). 


82. The Russia, 21 F.Cas.No. 12,- 
170, 5 Ben. 84. 


83. The Russia, supra. 


84 The Eros, 245 F. 814 [aff 251 
B45, 163% G:C. Ay 295)% °° The Russia, 
21 F.Cas.No. 12,170, 5 Ben. 84. 


65. The Acadia, 1 F.Cas.No. 23, 
10 Ben. 482 (where apparently noth- 
ing further had been done after the 
release). 


86. The city of St. Ignace, 19 F. 
(2d) 952. ) 


87. Stark v. The Mary H. Brock- 
way, 49 F. 161; The Captain John, 41 
F. 147%, 

[a] It includes (1) a proceeding 
by the government to obtain forfei- 
ture of a vessel, in which case the 
relinquishment by the United States 
of its claim to the vessel on payment 
of costs constitutes a _ settlement. 
The Captain John, 41 FF. 14%. (y A 
suit to recover possession of a ves- 
sel, in which case on settlement of 


the suit, the marshal is entitled to 
his regular commissions on the value 
of the vessel. Stark v. The Mary H. 
Brockway, 49 F. 161. 

88. U.S. Rev. St. § 829 (28 USCA 
§ 574). 

89. Hanson v. The Scottish Dale, 
65 F. 810. 


90. In criminal proceedings see 
Infra, Seaweed a. 

91. U..S. Rev. St. § 829 (28 USCA 
§ 574). 

92.- In re Burnell, 4 F.Cas.No. 2,- 
171, 7 Biss. 275, 14 Nat.Bankr-Reg. 
498 (service of petition and copy of 
order to show cause under former 
bankruptcy statute). 


Services as custodian of property 
Ty bene Sapeey. case see Bankruptcy § 


93. Burroughs Bros. Mfg. 
Dulaney, 238 F. 255; 
Remsen, 76 F. 950. 


94. Burroughs Bros. Mfg. Co. v. 
Dulaney, supra. 


95. Swancoat v. Remsen, 76 F. 950 
(allowing one dollar as compensa- 
tion): See” Karlson JyvaeDhe. Jae 
Weatherwax, 4 Hawaii Fed. 646 (al- 
lowing one dollar each for serving 
ec of petition and order for proc- 
ess). 

96. 
| § 574). 


Colewe 
Swanceat v. 


U. S. Rev. St. § 829 (28 USCA 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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though the same witness is examined in two causes 
on the same day.®* For making the service, seiz- 
ing or levying on property, advertising and dispos- 
ing of it by sale or otherwise according to Jaw and 
receiving and paying over the money he is allowed 
the same fees and poundage as are allowed sheriffs 
in the state in which the service is rendered, for 
similar service,®® and he is not entitled to poundage 
where the sheriff is not so entitled under state 
laws;°® but this provision conforming his fees to 
those of state sheriffs does not apply to fees and 
poundage in admiralty suits.t No allowance ean 
be made a marshal for services not performed and 
he will not be allowed a charge in his account for 
executions which were never served, but were re- 
turned nulla bona. The marshal is not entitled to 
fees for serving a rule to plead, which could have 
been served by mail,? nor for a return of an in- 
junction when no return is necessary,* but the marsh- 
al’s right to compensation for the service of writs 
which have been duly issued by the court or a com- 
missioner, in accordance with established usage, is 
not affected by the fact that the issue of such writs 
was unnecessary;° nor does the fact that no return 
was made by a United States marshal to the district 
judge of the appointment of a deputy, if the deputy 
was duly appointed and sworn, affect the legality 
of the service of subpenas by such deputy, so as 
to deprive him of the right to fees.® 


[§ 11] b. Services in Criminal Proceedings—(1) 
In General. Under the statute governing the marsh- 
al’s fees,” the marshal can claim only for actual 
service of a warrant or writ. The marshal is not 
entitled to compensation for service of a certificate 
of sentence for contempt and order modifying the 
sentence, issued by the district court, upon a per- 


97. Puleston v. U. S., 85 F. 570. a 5s PONE Ne. ag 
onanower Vv. . 
; Ce U. S. Rev. St. § 829 (28 USCA 85 F. 547, 29 C.C_A. 342]; 
‘ ile Si eleyias 
99. Amato v. Jacobus, 58 F. 855, 7] U.S. 268, 37 L.Ed. 


C.C.A. 545 (where an execution irreg- 


ularly issued was vacated after levy [a] 
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ULaSs 
She 


560 [aff 13 S.Ct. 327, 147 
164]. 


Tilustration.—It not being for 
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son who was in court when the sentence was pro- 
nounced and when it was modified.® He is entitled 
to the specified fee for the service of a warrant of 
pardon, pursuant to directions of the department of 
justice,t® and to the fee for executing a warrant 
of removal from another district the marshal of 
which deputizes him and relinquishes the fee.** For 
serving a warrant of seizure, monition, and war- 
rant of destruction in respect to several distinct lots 
of articles alleged to have been illegally imported, 
which are grouped in a single libel in rem, marshals 
are entitled to only one fee, and not to a separate 
fee for each separate lot.+? 


Service on persons in custody. The marshal is en- 
titled to charge for service of subpcenas and war- 
rants duly issued and regularly placed in his hands 
for service, and served, although the persons served 
were at the time prisoners awaiting trial or serv- 
ing sentence,?? and also for service of bench war- 
rants upon persons then in his own custody.14 It 
is provided by statute that no fees shall be charged 
for bringing into court any person in custody 31° 
and it has been held that this applies only to prison- 
ers confined at the place where the court is in ses- 
sion,1® but there is authority to the contrary.1* The 
marshal is entitled to a specified fee for the service 
of a mandate to bring in a poor convict for exam- 
ination upon his application for release pursuant 
to statute.t® 


Commitments. A marshal who has transported a 
prisoner is not entitled, in addition to his other fees, 
to a fee for the delivery of warrants of commitment 
to the warden of the penitentiary, as it is not a 
“service,” within the meaning of the statute;1® nor 
is the mittimus a “warrant’’ within the meaning of 


UATE IS ESSE 
lg ee Looe bate 
Harmon v. 


66 F. 937 (where court issued bench 
warrants for prisoners, marshal who 
brought the prisoners to court was 
not entitled to fee for service of the 
warrants, as no “service,” that is, for- 
mal reading of the writs to the pris- 
oners was necessary). 


it being also held, however, that the 
court might in its discretion, allow 
the marshal compensation for the 
trouble and expense of caring for the 
property levied on). 


[a] Under former statvies (1) a 
United States marshal was entitled to 
both his commissions on an execu- 
tion on a forthcoming bond, and also 
his commissions on a former execu- 
tion levied on the goods. Thomas v. 
Brent, 23 F.Cas.No. 13,893, 1 Cranch 
C.C. 161. (2) Where he extended an 
execution on real estate for the gov- 
ernment, he was entitled to his fees, 
although the land be not yet sold or 
redeemed, or in any way converted 
into money (U. S. v. Smith, 27 F.Cas. 
No. 16,346, 1 Woodb.&M. 184). (3) 
He was not entitled to half commis- 
sions on an execution, where the prop- 
erty was not sold, nor the money 
made or received by him (Erwin v. 
Cummins, 8 F.Cas.No. 4,525, Hempst. 


1. The City of St. Ignace, 19 F. 


(2d) 952. 
2, Dubois’ v. Uc7S.,. 25 CUCL 195. 
3. Parker v. Bigler, 18 F.Cas.No. 
10,726, 1 Fish.Pat.Cas. 285 (fee bill 
gives no fees or mileage for serv- 
ing notices under rule of court). 


Uz. 
4 Bryant v. Abbot, 22 N.H. 216.1] 29 eC.A. 342. 
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a marshal to determine whether there 
is occasion for issuing process, he 
may charge for a service of a war- 
rant for arrest when defendant is al- 
ready under arrest for another of- 
fense, and service of subpcenas to 
witnesses already summoned to at- 
tend in another case on the same day. 
Lovering v. U. S., 117 F. 565. 


6. Wintermute v. Smith, 30 F.Cas. 
No. 17,897, 1 Bond. 210. 


% U.S. Rev. St. § 829 (28 USCA 
§ 574). 

8 U. S. v. McMahon, 17 S.Ct. 28, 
164 U.S. 81, 41 L.Ed. 357. 


9. Donahower v. U. S., 
29° CICA. 839. 


10. Saunders v. U. S., 73 F. 782. 


ii. U.S: v, Mletcher,.13 ‘S.Ct. 434, 
147 U.S. 664, 37 L.Ed. 322. 


ZIT IACODUS PH VNU. (Sy OU eb oO: 


13. U.S. v. Donahower, 85 F. 547, 
29 C.C.A. 342. See Puleston v. U. S., 
85 F. 570 (marshal entitled to fee for 
serving subpcna of United States 
commissioner on prisoner committed 
by the commissioner to answer before 
the circuit court, as the prisoner is 
no longer subject to commissioner’s 
hie order). 


S. v. Donahower,.85 F. 547, 
But see Hitch v. U. S., 


85 FE. 545, 


15. U.S. Rev. St. § 1030 (18 USCA 
§ 605). 


16. U.S. v. Donahower, 85 F. 547, 
29 C.C,A. 3425 ; Hitch cy, OF Ss. 66a Be 
937. See Kinney ee Shae be Te, og 
(so holding as to claim for mileage). 


Lv) | Saunders! vil 0-, Aone Oe 
784 (warrant for removal of prisoner, 
confined in jail remote from the place 
of trial, but within the district, to 
the place of trial being unauthorized, 
is regarded simply, as an order of 
court for the service of which the 
marshal is not entitled to any fee). 
“This statute is broad enough in its 
terms to cover cases like these where 
the removal was for long distances, 
but within the same district, though 
it may be doubted if such cases were 
in contemplation when the statute 
was enacted. Probably the primary 
object was to cut off charges for war- 
rants when the jail was near the 
courthouse. But, however that may 
have been, the statute must be con- 
strued as it stands.” Saunders v. U. 
S., Supra. 


18. Saunders v. U. S., 
ERLE Che Veale OOM anos 


19. U. S.-v. McMahon, 17 S.Ct. 28, 
164 U.S. 81, 41 L.Ed. 357; WistS.t avs 
Tanner, 13 S.Ct. 436, 147 U.S. 661, 3:7 


73) EF. 7825 
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the statutes.2° But a marshal may charge for a 
commitment where defendant is already under ar- 
rest. on another warrant,?! and a marshal executing 
a warrant of removal of a prisoner from his district 
to another district is entitled to a fee for commit- 
ting the prisoner in the district to which he has 
been removed.22, A marshal having prisoners in 
custody before a commissioner is prohibited by stat- 
ute from charging a fee when they are remanded ;”* 
and, should the commissioner needlessly issue war- 
rants of commitment, the prohibition of the statute 
will still apply.?* 


Discharge. The statute gives a fee of fifty cents 
for each discharge of a prisoner,?° and he is enti- 
tled to such fee though such release involves the tak- 
ing of a bail-bond, for which a fee is also given,?® 
and to a fee for discharging witnesses taken under a 
warrant to remove and turn them over to another 
marshal,?* and he may charge for a discharge where 
defendants were committed for nonpayment of a 
fine and 1t was paid the same day;?* but to be enti- 
tled to a fee for a discharge the prisoner must be 
released entirely from custody,?® and no fee is al- 
lowed for a discharge when a prisoner is brought 
into court for trial or testifying.°° By different 
courts, it has been held that the marshal is,?+ and 
that he is not, entitled to the fee for a discharge in 
case of the discharge of a poor convict after ex- 
amination.®? 


[§ 12] (2) Arrests. A fee for an arrest is al- 
lowed only where the warrant is actually executed ;*° 
and a marshal who has a warrant for arrest is 
bound to be prepared at all times to execute the 
same, if he comes into the presence of the accused, 
and where he does not arrest accused because the 
warrant was left at home, he is not entitled to fees 
for time subsequently spent in making the arrest.** 


L.Ed. 321, 28 ne BARD U. S. v. Dill, | him, 
86 F. 79, 39 Ciera! after hearing). 
20.5 Us Sve aun 65 5. 976, 32. 
13 C.C.A. 257 [rev on other grounds 
17 S:Ct. 28, 164 U.S...81,:41 L.Ed) 357]. 
Contra Saunders v. U. S., 73 F. 782. 


21. Lovering v. U. S., 117 F. 565. 
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if the commissioner so decides 


% Saunders v. 
(under U. S. Rev. St. § 1042 [18 USCA 
§ 641], no duty rests on the marshal; 
the commissioner gives his certificate 
setting forth the facts directly to the 
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No fees are allowed for an illegal arrest,?> or for 
an arrest upon a superseded warrant. 36 Where a 
marshal arrests a person, but not the one charged 
with the crime mentioned in the warrant,*7 the 
marshal is entitled to no fees, although he ‘acts in 
good faith, but where the Christian name of the per- 
son arrested is wrongly given by the person Heine 
the affidavit, and the. marshal arrests the person ac- 
tually accused, he is entitled to his usual fees.** 


For expenses while employed in endeavoring to 
arrest, under process, any person charged with or 
convicted of a crime, the marshal is entitled under 
the statute to the sum actually expended not to 
exceed two dollars a day, in addition to his com- 
pensation for service and travel.® Thus when he 
endeavors to make an arrest, but fails because the 
defendant has fled,*° or where the arrest was made 
by a different deputy as a result of information 
obtained by the deputy incurring the expense,*? 
the expenses are allowable, and expenses actually 
and necessarily incurred in endeavoring to make an 
arrest are allowable, though the warrant was issued 
and served at the place “where the court was sit- 
ting,*2 but a marshal is not entitled to expenses 
incurred in endeavoring to make an arrest when he 
had no warrant,*? or to expenses in connection with 
bench warrants for prisoners in custody.4+ The 
marshal has been allowed a per diem not exceeding 
two dollars a day paid his deputy for the time 
spent in making an arrest as part of the expenses.*® 
It has been held that expenses incurred under direc- 
tion of the district attorney are not limited to two 
dollars a day,*® but the allowance is ordinarily lim- 
ited to the statutory maximum though the actual 
expenses are greater.*? 


[§ 13] e¢. Services in Admiralty Proceedings. The 
marshal is by statute entitled to specified fees for 
serving attachments in rem and libels in admiralty, 


services in pursuing, arresting, and 
bringing back such fugitives, even 
though the practice of the depart- 
ment in that respect has changed 
since the services were rendered. 
Fletcher v. U. S., 45 F. 213 [rev on 
other grounds 13 S.Ct. 434, 147 U.S. 


AO tsp (cian en) Pe 


22. Puleston v. U.S., 85 F. 570 (ei- 
ther delivery of the prisoner to the 
marshal of the other district, or com- 
mitment to the jail of such district, 
would be a commitment). 


23. U.S. Rev. St. § 1030 (18 USCA 
§ 605). 


24. Turner v. U. S., 19;\Ct.Cl. 629. 

25. U.S. Rev. St. § 829 (28 USCA 
§ 574). 

26. Kinney v. U. S., 54 F. 313. 

27. a luovering V. WU. iS:., 117 EF. 565, 

28. Lovering v. U. S., supra. 


29. Ex p. Paris, 18 F.Cas.No. 10,- 
714, 3 Woodb.&M. 227. 


SO XD ae aris Supra. /C'dis- 
charge,” as used in the statute does 
not apply to the removal of a person 
from one place to another, or merely 
bringing the person up to testify or 
be tried. It means discharge from 
the custody of the law). 


81. Hitch v. U. S., 66 F. 937 (the 
prisoner can only be taken from the 
prison by a writ of some kind, which 
puts him in the custody of the mar- 
shal, and the marshal must discharge 


jailer). 

Sos 6 UO. Sieve DDS yl O) ee 86.99) a4: 
Hughes 473; Id., 49 F. 149 (marshal 
who reads a warrant of arrest to a 
person charged with crime, but aft- 
erward permits him to go free upon 
his verbal promise to appear before 
the commissioner for examination, is 
not entitled to a fee for the arrest). 

34 U.S. v. Ebbs, 49 F. 149. 

85. In re Crittenden, 6 F.Cas.No. 
3,393, 2 Flipp. 212 (where marshal, 
acting in good faith, arrests a person 
in Tennessee, believing at the time 
that the place of arrest is within the 
state of Kentucky, no fees can be al- 
lowed for such illegal arrest). 

[a] Fugitive pursued into and ar- 
rested in another district.—Where a 
marshal, according to the practice in 
his district as allowed by the govern- 
ment, pursues into another district 
fugitives from justice, acts as wit- 
ness in identifying the fugitives and 
making prima facie proof of their 
guilt, and arrests them as_ special 
deputy of the marshal of the other 
district, who relinquishes all claim 
for fees for such arrest, such marshal 
is entitled to compensation for his 


664, 37 L.Ed. 322). 

86... U.S. bv. eBbbs; 10) Fe 369 es 
Hughes 473, 49 F. 149 (acceptance by 
a United States commissioner of an 
appearance bond, tendered by the 
friends of an absent offender, super- 
sedes a warrant of arrest theretofore 
issued; and the marshal is not en- 
titled to a fee for a subsequent: arrest 
upon the same warrant, under the 
verbal direction of the commissioner). 

37. In re Crittenden, 6 F.Cas.No. 
3,393, 2 Flipp. 212. 


38. In re Crittenden, supra. 


39. U.S. Rev. St. § 829 (28 USCA 
§ 574). 


40. U.S. v. Tisdale, 114 F. 883, 52 
C.C.A. 503. 


41. Kinney v. U. S., 54 F. 313. 
42. Saunders v. U. S., 73 F. 782. 
43. Kinney v. U. S., 54 F. 313. 
44. , Hitch v. U. S., 66 F. 937. 


45. U. S. v. Harker, 26 F.Cas.No. 
15,30%,03 Sawy. 2387. 


46. Kinney v. U. S., 54 F. 313. 
47. -Dill v. UW. S:, 78" B/614-fimodron 


| other grounds 86 F. 79, 29 C.C.A. 586]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


2%. 


§§ 13-15] 


together with such amount as the court may allow 
for expenses of keeping the property,** and it seems 
that he may be allowed such expenses. under a fur- 
ther provision of the statute for such compensation 
as the court may allow for the keeping of personal 
property attached on mesne process.*® Attachment 
of property in a customs warehouse, when permit- 
ted by the collector of the port, is sufficient to en- 
title the marshal to charge for services of a keeper.*° 
The marshal is not entitled to an allowance for the 
custody of property by way of commissions on its 
value.>1 


Commission on sales.52 For sales of property and 
for recerving and paying over the money, the stat- 
ute gives the marshal specified commissions,** and he 
is entitled to the specified commission on the full 
selling price though paid in part by a eredit on a 
debt due the purchaser. A statute relative to 
prize cases gives a commission of one fourth of one 
per centum of the gross proceeds of sales of ves- 
sels.°> Under similar prior provisions, it was held 
that the statute applied only to sales after final 
condemnation,®® that the marshal was entitled to 
commissions upon prize property removed by con- 
sent of the parties to another district and there 
sold,°* but that the surrender of a prize vessel to 
the secretary of the navy for the use of the navy 
was not a sale.5§ 


Amount of expenses. The statute formerly al- 
lowed not exceeding two dollars and fifty cents a 
day, for expenses,°® but it was held that this did 
not fix an absolute limit of two dollars and fifty 
cents a day,®® and applied only to the expenses 
ef maintaining actual custody under ordinary cir- 
cumstances,*? and not to other kinds of expenses,*? 


.or to expenses of extraordinary cases,®? but that to 


permit recovery of a larger sum, there must be proof 
of extraordinary circumstances requiring the extra- 
ordinary expenditure,®+ and the marshal could not 


48. U.S. Rev. St. § 829 (28 USCA 56. 
£ 574); Act May 29, 1930, c. 356 (46 | Gall. 

U.S. St. at L 486; 28 USCA § 574). 

[a] Under prior statute.—The 


marshal was entitled only to his actu- 624 c 19], 
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The Avery, 2 F.Cas.No. 671, 2 
308 (the marshal was entitled 
to his full commissions, according to 
the act of Febr. 28, 1799 [1 St. at L. 
on interlocutory sales of 
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charge $2.50 for the day and the same for the 
night,°> nor could the fee be increased by agree- 
ment with the libelant.*° 


[§ 14] d. Distributing and Serving Venires and 
Selecting and Summoning Jurors. The statute gives 
a fee for serving venires and summoning every 
twelve men as jurors of four dollars or thirty three 
and one third cents each; but further provides that 
in states where jurors are drawn by constables or 
corporate officers the marshal shall receive two dol- 
lars for the use of the officers drawing and summon- 
ing the jurors and two dollars for his own serv- 
ices in distributing the venires.°?7 Thereunder, the 
marsha] is entitled to the fee for distributing the 
venires in Maine,°® Massachusetts,°® and New Hamp- 
shire,’® as well as the fees paid constables for their 
services."1 The statute provides, however, the fees 
shall not at any court exceed fifty dollars,’ but an 
adjourned term of court is not the same court as 
the original term, within the limitation.7* 


[§ 15] e. Commissions on Money Collected or 
Paid.** Under the statute a marshal is entitled to 
a commission of two per cent for disbursing money 
for jurors and witnesses and for other expenses,’® 
the allowance not being limited to his disbursements 
for court expenses.‘® But a marshal is not entitled 
to commissions on money paid to his deputies for 
taking the census, this being a part of his official 
duty, and not a separate and independent service 
performed for the United States;77 and upon sim- 
ilar grounds a United States marshal in charge of 
a territorial penitentiary, and receiving a salary 
therefor under a statute, is not entitled to any com- 
missions on disbursements made in connection there- 
with.7$ When the proceeds of a sale of a vessel 
are paid into court and the marshal is paid his 
fees and commissions on the sale, he is not entitled 
to further commissions when the proceeds are paid 


65. The Captain John, supra; The 


Perseverance, 22 F. 462 

66. The Neptune, 252 F. 129, 164 
C.C.A. 241 (since the fees are fixed 
by statute no agreement is valid by 


al necessary expenses for ship keep- 
ing, under the act of Febr. 26, 1853 
(10 St. at L. 161), which must be es- 
tablished, by vouchers or otherwise, 
to the satisfaction of the court. The 
Free Trader, 9 F.Cas.No. 5,091, Brown 
Adm. 72. 

49. Pacific Mail Steamship Co. v. 
The Pacific, 3 Hawaii Fed. 64. 

50. Jorgensen v. Three Thousand 
One Hundred and Seventy-three Casks 
of Cement, 40 F. 606 (where deputy 
marshal by permission of collector 


entered warehouse in custody of col- 


lector, and made service of process, 
and affixed a notice of seizure, and 
thereafter a keeper visited the store- 
house three times a day, although 
without entering it). 


51. In re Burnell, 
i ei SS. 2b. 


4 F.Cas.No. 2,- 


52. See also infra § 15. 
53. U.S. Rev. St. § 829 (28 USCA 
§ 574). 


54. The City of St. Tgenace, 19 F. 
(2d) 952 (where libel was on mari- 
time mortgage, and bondholders be- 
came the purchasers). 

55. U.S. Rev. St. § 4645. But see 
ae ee § 1153 (omitting this provi- 
sion). 


prize property). 
57. The San Jose Indiano, 21 F. 
Cas.No. 12,323, 2 Gall. 311. 


58. The Victory, 28 F.Cas.No. 16,- 
938, 2 Sprague 226. 


59. U.S! Rev St. § 829- (28. USCA 
§ 574). 
60. The Perseverance, 22 F. 462 


(permitting parties to show actual 
expense of keeping partly burned ves- 
sel in one place and its cargo in two 
other places where there was unusual 
danger of depredations; but denying 
recovery of expenses of preventing 
eollector of customs from. taking 
property from marshal by force). 


61. The Captain John, 41 F. 147. 


62. The Neptune, 252 F. 129, 164 
oe 241; The Captain John, 41 F. 
Us 


[a] Raising sunken vessel.—The 
$2.50 per day for keeping an attached 
vessel, covers only cost of custody 
proper; and, she sinking without his 
fault, a charge for raising and beach- 
ing is proper. The Neptune, 252 F. 
129, 164 C.C.A. 241. 


63. The Captain John, 41 F. 147. 


64. The Captain John, supra (tes- 
timony held not to show state of facts 
calling for extra keepers). 


which they are changed). 

67. U. S. Rev. St. § 829. But see 
28 USCA § 574, omitting the provision 
as to states where jurors are drawn 
by constables, etce., and U. S. Judicial 
Code § 276, prescribing present man- 
ner of selecting jurors. 

68... U. S. v. Harmon, 18 S.Ct, 327, 
147 U.S. 268, 37 L.Ed. 164 [aff 43 F. 
560]; Saunders v. U. Sys eke niSan 
U. S. v. Smith, 27 F.Cas.No. 16,346, 
Woodb.&M. 184. 


69. Lovering v. U. S., 117 F. 565. 


70. U.S. v. Cogswell, 25 F.Cas.No. 
14,825, 3 Sumn. 204. 


71. Saunders v. U. S., 


V3. W082 
Harmon v. U. S., 43 F. 560. 


72. U.S. Rev. St. § 829 (28 USCA 
§ 574). 

73. Campbell v. U. S., 65 HB. T77, 
LSPCICVAS 1283 

74 See elso supra § 13. 

75. U.S. Rev. St. -§ 829 (28 USCA 
§ 574). 

76. In re Burnell, 4 F.Cas.No. 2,- 


171, 7 Biss. 275. 
77. U. S.- v. Smith, 27 ICas.No. 
16,346, 1 Woodb.&M. 184. 


78 U.S. v. Baird, 14 &.Ct. 17, 150 
U.S. 54, 37 L.Hd. 995, 29 Ct.Cl. 551. 
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hy the clerk to one entitled thereto.7® A marshal, 
who, as messenger, collected moneys of a bankrupt’s 
estate under a warrant, was entitled to charge a 
commission on the amount collected.*° It has been 
held that the marshal can charge no commissions 
on a forfeited delivery bond.$+ 


[§ 16] f. Attendance at Court or before Commis- 
sioner. For attending court. while in session the 
marshal is allowed a per diem of five dollars, and 
for attending examinations before a commissioner 

- a per diem of two dollars.’ The marshal is allowed 
for attendance at court, however, only when the court 
is in session, a court being in session within the 
meaning of the statute only when it is open by its 
own order for the transaction of business.** But 
a marshal is entitled to his per diem when he at- 
tends court because he is required to attend, although 
no judge is present, and no business is transacted,** 
and it is immaterial that the record docs not show 
whether there was any written order directing the 
opening of the court,*® and a marshal is entitled 
to his per diem when, in obedience to an order of 
court directing an adjournment to a certain day, he 
is present upon that day, the journal is opened by 
the clerk, and the court is then adjourned to an- 
other day by direction of the judge;*® and a hear- 
ing on the question of admission to bail, or on motion 
to adjourn, or on arraignment or commitment, all 
constitute a hearing and deciding for the attendance 
upon which a United States marshal is entitled to 
a per diem fee.87 Under the statute providing for 
the appointment of persons to attend juries,’* the 
compensation of a person appointed for that pur- 
pose by the marshal is not, however, limited to days 
the court is in session if he renders services to the 
grand jury on other days.*® The marshal is enti- 
tled to the specified fee for attendance before a 


79. The Colorado, 21 F. 592 (when 


[a] 
the claimant’s petition was filed, a 
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commissioner on the application of a poor convict 
for discharge,®® and, although there is no legal re- 
quirement for his attendance before the commis- 
sioner when defendant has given bail, if he is pres- 
ent and the commissioner commits defendant to his 
custody he is then entitled to charge for attend- 
ance.®! He is not entitled to the fee for attend- 
ance when he did not actually attend.°? 


Separate allowances for same day. The marshal 
is entitled to separate per diem allowances for sepa- 
rate and distinct services on the same day, for each 
of which a per diem allowance is authorized;°* and 
he may charge a per diem for services of himself 
or his deputies before a commissioner upon the same 
day that he was allowed a per diem for attendance 
of the same person or persons upon the court;** 
and is entitled to separate fees for attendance be- 
fore two different commissioners on the same day,°® 
but not for attendance on criminal examinations 
in separate cases before the same commissioner on 
the same day.®® 


Sundays and holidays. He is entitled to the fee 
for attending court on a day generally observed 
as a holiday when the court is open and transacts 
business,°* and for necessary attendance on Sun- 
day,®*® although the judge is not actually pres- 
ent,®® but not for attendance on Sunday during a 
term of court when the court is not open for busi- 
ness.! 


Witness fees. It has been held that a deputy 
marshal is not entitled to charge for service or mile- 
age for himself as a witness.? 


Guards. In addition to the per diem compensa- 
tion for attendance, a marshal is entitled to an al- 
lowance for the services of such guards as are neces- 
sary,® the number of officers necessary, not exceed- 
ing the marshal and two deputies, being a matter to 


U. S. v. McMahon, 65 F. 976, 13 
C.C.A. 257 [rev on other grounds 17 


monition issued and the marshal was 
paid the fees and mileage for serving 
it, but no action by the marshal was 
necessary in paying over the money). 

80. In re Pfaff, 19 F.Cas.No. 11,- 
060, 7 Ben. 61. 


81. Anonymous, 
Hempst. 450. 


82. U.S. Rev. St. § 829 (28 USCA 
§ 574). 

[a] Special marshals, appointed to 
aid supervisors of election, under U. 
S. Rev. St. § 2021 (repealed) were not 
entitled, while on duty, to extra com- 
pensation for attendance before com- 
missioners. U. S. v. McMahon, 17 S. 
Ctie2s, 164.0.9. 81, 40 bd 3857. 


83. McMullen v. U. S., 13 S.Ct. 127, 
146 U.S. 360, 36 L.Ed. 1007, 28 Ct.Cl. 
546 [aff 24 Ct.Cl. 394]. 


84.0. S. v. Nix, 23 S:Ct. 495, 189 
WS. LOO eT WG: 5,380 CuCl 144, 
U. S. v. Pitman, 13 S.Ct. 425, 147 U.S. 
669, 37 L.Ed. 324; U. S. v. Aldrich, 
58 EF. 688, 7 C.C.A. 4381. 


“Where the court is open for busi- 
ness by order of the judge, it is the 
duty of the marshal to attend, and 
there is no reason why he should not 
receive his per diem therefor as if 
the judge were actually present.” U. 
S. vo Nix, supra. 

$5. U.S: v. Pitman, 13) S.Ct. 425, 
AT UcS: 669,00 LAmdns24) (Os Sinve 
Aldrich, 58 F. 688, 7 C.C.A. 431. 


— 


1 F.Cas.No. 448, 


ing that no part of the money there- 
by appropriated should be used in 
payment of per diem compensation, 
except when business is actually 
transacted in court, merely related to 
the appropriation; and the legal right 
of a United States marshal to the per 
diem remained the same as though 
the act had not been passed. U. S. 
v. Aldrich, 58 E.. 688,..7 €.C.A. 4387. 

86.5 Ui Senv., Pitman, 13) S:Ct. 425, 
147 U.S. 669, 37 L.Ed. 324; Kinney v. 
We Ss OOusn sn cos. 

87. Kinney v. U.S., 54 F. 313 [mod 
on other grounds 60 F. 888]. 


83.) US) Rev. St. §715) (28) USCA 
$5915). 

89. McLean v. U. S., 23 Ct.Cl. 401 

(holding also that under this statute 
claimant could not recover for serv- 
ices which were essentially those of 
a laborer, the words in the statute, 
“for other necessary purposes,” be- 
ing intended to refer to services as 
bailiff). 
Saunders v. U. S., 73 F. 782; 
«) Uy S66. B08 7s) Marmon ve 
, 439 560) [ate los. Ctancelgul aig 
U.S. 268, 37 L.Ed. 164]. 


ST2 SUS Van bbs; 
Hughes 473. 


92. U.S. v. Cogswell, 25 F.Cas.No. 
14,825, 3 Sumn. 204 (attendance at 
the monthly rules held in the clerk’s 
office). 


10 F. 369, 4 


S.Ct. 28, 164 U.S. 81, 41 L.Ed. 357, and 
foll U. S. v. Erwin, 13 S.Ct. 443, 147 
U.S. 685, 37 L.Ed. 331, 28 Ct.Cl. 549; 
U. S. vi King, 13° S.Ct. 439, 147 U-S. 
676, 37 L.Ed. 328]. 


32 
94. Lovering v. U. S., 117 F. 565; 
UW. Sv. Dill, S60. 79529), C: Coane S63 
Saunders v. U. S., 73 F. 792. 


95. U.'S. v.. MeMahon, 65 FE. 976; 
13 C.C.A. 257 [rev on other grounds 
17 S.Ct. 28; 164°U.S. 84,41 D.sd! s57a- 


96." U.S: ve McMahon; 17 s.Ct 23; 
164 U.S. 81, 41 L.Ed. 357; Nixon v. U. 
S., 82 BF. 23. 


97. U.S. v. Fletcher, 13 S.Ct. 434, 
147 U.S. 664, 37 L.Ed. 322. 


98.) Us. Sieve DULY SORE. ACOr oo 1G: Ce 
A. 586 (where jury were deliberat- 
ing). See Puleston v. U. S., 85 F. 570 
(where the court was opened and ad- 
journed on Sunday, in pursuance of 
U. S. Rev. St. § 671). 


ot U.S. -v. Dill, 86 F. 79, 29 C.ClA. 


1. Campbell Vv... UsS.9:65RerT 175 3 
Thee 128; Dubois v. U. S., 25 Ctl. 


2. Wintermute v. Smith, 30 F.Cas. 
No. 17,897, 1 Bond 210. 


Witness fees of officers generally 
see Witnesses [40 Cyc 2182]. 


3 Saunders v. U. S., 73 F. 782; U. 
S. v. Ebbs, 10 F, 369, 4 Hughes 473. 


For later cases, developments and changes in the law see Annotations, same title and section numper, 
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be decided by the commissioner in the honest exer- 
cise of his discretion. Thus, when a United States 
commissioner holds an accused person to trial be- 
fore the court, and verbally commits him to the 
eustody of the marshal until bail is obtained, the 
latter is entitled to fees for guarding him, as he 
has no authority to commit him to jail without a 
written mittimus.® 


[§ 17] B. Mileage and Traveling Expenses—l. In 
General. The statute allows the marshal specified 
amounts per mile for travel in going to serve any 
process, warrant, attachment, or other writ, includ- 
ing subpeenas, and for traveling from his residence 
to the place of holding court to attcnd a term there- 
of,* and for transporting prisoners.‘ Thereunder, 
the marshal is entitled to mileage or traveling ex- 
penses in serving writs,® and he ean charge for travel 
to serve the mandate to bring in a poor convict for 
examination upon his application for release,? and 
for travel to serve a warrant of pardon,!® and he 
is entitled to mileage actually traveled in enabling 
him to make a return of nulla bona.1!' He can charge 
for travel from his home to attend court as often, 
during the term, as the court is adjourned over one 
or more intervening days,’? except where such ad- 
journment is from Saturday to Monday,?* and when 
a hearing before a commissioner at which he is 
present is postponed, he is entitled to his mileage 
for traveling a second time to attend the hearing.'* 
He may also charge for travel in going to each spe- 
eial term of court.1° A marshal is not entitled to 
an allowance for travel where he did not actually 
travel,'®° and statutes now deny mileage on any 
writ not executed or when the travel was without 
cost to the marshal or deputy,* and prohibit an 
allowance for mileage or travel not actually and 
necessarily performed.t® It has been held that a 
marshal making an arrest in an adjoining district 
is entitled to mileage for the distance traveled in 
his own district, and for that traveled in the ad- 
joining district if he has a warrant and is deputized 
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by the marshal of such district, and such marshal 
disclaims the fee;1® and that a marshal is entitled 
to fees for travel in procuring witnesses from out- 
side the district by direction of the district attor- 
ney.?° 


Several writs served on one trip. Formerly the 
marshal was entitled to mileage for cach writ he 
served when on different persons, although he only 
made one trip;*1 and this was not precluded by the 
statute referred to above, prohibiting an allowance 
for mileage or travel not actually and necessarily 
performed,?2 but where on the same trip the mar- 
shal served several subpcenas for the government, in 
different cases, on the same person he was allowed 
mileage on only two,?? and under the statute now in 
foree no marshal or deputy is allowed more than one 
mileage for each mile actually and necessarily trav- 
eled, irrespective of the number of writs he may 
execute in making such travel,?4 regardless of wheth- 
er the case is a civil or a criminal one.?® 


Actual expenses in lieu of mileage. In eases where 
mileage is allowed, the marshal may elect to re- 
ceive the same or his actual traveling expenses 
to be proved on his oath to the satisfaction of the 
court.2® Thus he may elect to take his actual trav- 
eling expenses in summoning witnesses in lieu of 
mileage.27_ He may not, however, charge both, nor 
can he charge mileage for part of the trip and 
actual expenses for the other part;?® or mileage for 
serving one warrant or writ, and actual expenses 
for serving others at the same time,”® or on the same 
trip,?° or mileage for serving a warrant on one per- 
son and his actual expenses for the additional dis- 
tance in ‘serving it on another.*? 


[§ 18] 2. Transporting Prisoners and Guards. 
The statute allows the marshal for transporting pris- 
oners (with an exception mentioned below) ten cents 
per mile for himself and for each prisoner and neces- 
sary guard,®? and, although another statute provides 
that no fees shall be charged for bringing prisoners 


4 ecsaunders. ve, WU.) S50 13 OE. 9782; 
Harmon v. U. S., 43 F. 560 [aff 13 S. 
Giaes lad the 2095) Ole tad. 64]. 
But see U. S. v. Ebbs, 10 F. 369, 4 
Hughes 473 (marshal must judge of 
necessity for guard). 


Sa Ss. Vastibbs,, 49 F149: 

6. U. S. Rev. St. § 829 (28 USCA 
§ 574). 

7 See U. S. Rev. St. § 829 (28 
USCA § 574); and infra § 2. 


S$: \ikinney v- Wi 'S!, 54 FY 313. See 
also Hitch v. U. S., 66 F. 937 (where 
prisoners were in custody under com- 
mitment by a commissioner, and sub- 
sequently indictments were returned 
into court, sitting at a distance, and 
bench warrants were issued for such 
prisoners, the marshal was entitled, 
to mileage in serving such warrants). 

9. Saunders v. U..S., 73 F. 782. 

10. Saunders v. U. S., supra. 

11. Anonymous, 1 F.Cas. No. 448, 
Hempst. 450.. 

12. WS. v. Shields, 14 S.Ct. 735, 
1530 U.S.988)'88 L.Ed. 645, (29 Ct.Cl. 
551; U.S. v. Harmon, 13 S.Ct. 327, 147 
U.S. 268, 37 L.Ed. 164 [aff 43 F. 560]; 
Saunders v. U. S., 73 F. 782. See Kin- 
ney v. U. S., 54 F. 313 [mod on other 
grounds 60 F. 883] (in which marshal 
was allowed for travel to attend court 
on days which were not consecutive). 


13. U. S. v. Shields, 14 S.Ct. 
153 U.S. 88, 38 L.Ed. 645, 29 Ct.Cl. 


143) Hitch v.1U,, S.7 661. 9317. 


15.--U. 0S. v. Shields, 14° S.Ct. 
153 U-S. 88, 38 L.Ed. 645, 29 Ct.Cl. 551; 
WUaSevalrarmon, 13 1S: Ct sone Laie 
S. 268, 87 L.Ed. 164 [aff 43 F.- 560]; 
Saunders v. U. S., 73 F. 782; Kinney 
Ve iWin s Si5) DAE ao. 

16 U.S. v. Cogswell, 
No. 14,825, 3 Sumn. 204. 

[a] Thus it has been held that the 
marshal is not entitled to mileage as 
if serving venires himself when they 
are in fact served by a _ constable. 
U. S. v. Smith, 27 F.Cas. No. 16,346, 1 
Woodb.&M. 184. 


25 E.Cas. 


17. 28 U.S. St at L. 416'c 301 § 1: 

18. 18 U. S. St. at L. 334 ¢ 95, § 7%. 

19. U.S. v. Tisdale, 114 F. 883, 52 
€.C.A. 503. 


20. Kinney v. U. S., 54 F. 313. 


21. U.S. v. Fletcher, 13 S.Ct. 434, 
LAWS O64) Sin edeasaan miU: Ss ae 
Harmon, 13 S.Ct. 327, 147 U.S. 268, 37 
L.Ed. 164; Saunders v. U. S., 73 F. 
782; In re Crittenden, 6 F.Cas.No. 
33393,. 2. Klipp.. 212. ) But, see, In re 
Donahoe, 7 F.Cas.No. 3,979 (a mar- 
shal having two or more processes at 
the same time in the same proceeding 
could charge mileage but once, but 
additional travel made necessary 


might be charged). ; 


22. U.S. v. Fletcher, 13 S.Ct. 434, 
T47 OWS. 664537" Las? S22" "60s. ove 
Harmon, 13 S.Ct. 327, 47°U.S. 268) 37 
L.Ed. 164; In re Crittenden, 6 Fed. 
Cas: No: 138,893, 2Elipp. 212259) Contra’ 
U. S.-v. Ralston, 17 F. 895; Turner v. 
Urs... 19 Ct.Cl= 629: 

[a] Application of statute.—The 
statute applies only to cases in which 
there is no actual travel as where a 
writ is sent through the mail to be 
served by a deputy near the place of 
Service. ULS.. vo sHarmon, dis Sveti 
327, 147 U.S. 268, 37 L.Ed. 164. 


23. Campbell v. U. S., 65 EF. 777, 138 
Ci CRAG eZ Se 


24 28 U. S. St. at L. 416 © 301 § 1. 


25. National Bank of Commerce v. 
Cleveland, 156 F. 251. 


26. U.S. Rev. St. § 829 (28 USCA 
§ 574). 


27. Kinney v. U. S., 64 F..313. 


28. U.S. v. Tisdale, 114 F. 883, 52 
C.C.A. 503. 


29. Saunders v. U. S., 73 F, 782. 


30. Campbell v. U. S., 65 F. 777, 13 
CiOsAr 128: 


S31. Saunders v. U. S., 73 F. 782. 


32. U.S. Rev. St. § 829 (28 USCA 
§ 574). 


22 [66 C.J.] 
into court,?* the marshal is entitled to mileage for 
bringing a prisoner from the jail in one city to the 
courthouse in another,*+ and for bringing a prisoner 
to court, under the state practice, pursuant to a 
warrant at the end of the complaint by a grand 
juror.*® But the statutory allowance is intended 
to cover the cost of actual transportation, and can- 
not be charged where the marshal and the prisoner 
walked from the jail to the place of hearing.*°® 
Where a deputy surrenders a prisoner before a com- 
mitting magistrate at one place, while the court is 
sitting at another, the marshal cannot recover of the 
United States for his fees and transportation of 
the prisoner to the place where the court is sitting, 
since he is presumed to know when the court is in 
session,?? and the marshal will not be allowed the 
expense of transpor ting a prisoner who escaped from 
his deputy in the absence of due diligence to pre- 
vent the escape.?® Neither the general provision for 
mileage nor the provision as to transporting pris- 
oners covers the transportation to the frontier or 
seaboard of Chinese persons unlawfully in the United 
States, and only actual expenses are allowable un- 
der appropriations for the expenses of Chinese ex- 
elusion.*® 

Exclusion of other fees. A statute provides that 
no marshal or deputy shall be allowed any addition- 
al mileage incident to the execution or return of any 
writ of arrest, commitment, or removal other than 
ten cents a mile allowed by law for each deputy, 
prisoner, and guard;*® and it was so held in eases 
arising prior to the statute as to warrants of re- 
moval,4? warrants of commitment of prisoners to 
a penitentiary,*? and orders to bring prisoners into 
court.*3 


Taking prisoner before nearest officer. A statute 
requiring persons arrested to be taken before the 
nearest commissioner or judicial officer having ju- 
risdiction provides that no mileage shall be allowed 
any officer violating its provisions.*4 It has been 
held in one cireuit that failure to comply with this 
statute does not defeat the marshal’s right to fees 
for transporting the prisoner if the commissioner 
fails to attach to the warrant a certified copy of the 
complaint as the statute requires,*® but a contrary 
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conelusion was reached in another cireuit.*® 


Transportation to prison outside district. The 
statute allows reasonable actual expense of trans- 
portation and necessary subsistence and hire for 
transporting prisoners convicted in a district or ter- 
ritory where there is no penitentiary available to 
a prison in another district or territory.*7 Thus, im 
Alaska, only actual traveling and subsistence ex- 
penses are allowed for transporting prisoners to 
prison,*® but the statute does not apply to prisoners 
taken to prisons and penitentiaries in other districts 
of the same state, and the marshal is entitled to 
the specified mileage.*® 


Guards. The marshal is allowed for transporta- 
tion of guards even if such guards be summoned 
as witnesses and be paid for mileage;®° and wheth- 
er he paid anything for the services or transporta- 
tion of the guard or not,®!*but the costs of trans- 
porting a guard should be allowed only where it is 
shown that he is necessary, and if practicable, the 
certificate of the commissioner before whom the 
prisoner was taken should accompany the affidavit.*? 


[§ 19] 3. Route and Distance. A marshal is enti- 
tled to mileage only on the shortest practicable route 
by the ordinary mode of travel,.although he actually 
traveled by a longer route, which, because of bet- 
ter railroad facilities, could be traveled in less time,?* 
and where the marshal, in transporting a prisoner, 
does not travel by the usual route, he should be 
allowed mileage only for the route usually traveled,** 
but where it appears that the railroad route traveled 
was the nearest practicable, at the time, he is enti- 
tled to mileage based thereon.®°®> A marshal is en- 
titled to mileage for the distance proved to have 
been charged for by the railroad company, although 
the actual distance was a little less,°* and for the 
distance from the railway terminus to the destina- 
tion;°* and it has been held that he is entitled to 
a mileage fee from the place where the process is 
issued to the place of service, although the commis- 
sioner who issues the process directs that it shall 
be returned before another commissioner;°® but the 
present statute provides that the mileage shall be 
computed from the place where the process is re- 


33. U.S. Rev. St. § 1030 (18 USCA 
§ 605). 

34. Kinney v. U. S., 54 F. 343 
(bringing prisoners from Wer Haven 
to Hartford). 


35. Kinney v. U. S., supra. 
36. Saunders v. U. S., 73 F. 782. 
eve Allen ¥."U..S.,, 36 CUCI./44:; 


CS US. sya NIX) 23) 5. Ct.) 495, 289 
U.S. 199, 47 L.Ed. 775, 38 Ct.Cl. 744, 


[a] Presumption of negligence.— 
A prisoner who escapes from the cus- 
tody of a deputy marshal while going 
to supper in a hotel will be presumed 
to have escaped through the Officer’s 
negligence. U.S. v. Nix, 23 S.Ct. 495, 

PIOUS LOO 40 ha Cue iiaio, oo uC, 
744. 


839. Jacobus v. U. S., 87 F. 99. 

46 2S WetcuStoat 1. 416 ¢ Ss0le sei, 

Alea SocverOML eS Oem). S29! 2:9) C.CEAY 
586. 

497 Wa Soove, Lanner, ome, Ct. “43.6, 


147 U.S. 661, 37 L.Ed. 321, 28 Ct.Cl. 
55S le cos Ve DAIL 86 B79, 29) C.CiA. 


586; yeahs Ae LUNs ASHES mee 91 eae Oy ly a Le 
CCAS N28) 
43. Nixon v. U. S., 82 F. 23 (hold- 


ing also that order could not be treat- 
ed as original process and charge 
made for serving it). But see Hitch 
v. U. S., 66 F. 937 (where marshal was 
allowed mileage on bench warrants 
to bring prisoners into court) 


44, 27 U. S. St. at L. 609. See U. 
S. v. Puleston, 106 F. 294, 45 C.C.A. 
297 (this is general legislation and 
not a mere restriction on the dis- 
bursement of the particular appropri- 
ation contained in that act). 


45. U.S. v. Donahower, 85 F. 547,. 


29 C.C.A. 342, 


46. U. Ss v. Puleston, 106 F. 294, 
45 C.C.A. 297.. See Saunders v. ice Sh 
73 BF. 782 (marshal could not charge 
for transporting prisoner when he 
failed to comply with Act March 3, 
1893 [27 St. at L. 609], requiring pris- 
oner to be taken before the ‘‘commis- 
pees or the nearest judicial offi- 
eer”): 


turned to the place of service.®9 


A deputy marshal 


47. U. Si Rev. St. S929 Cs Uses 
§ 574). t : “5 


48. U. S. v. Hillyer, 1 Alaska 47 
[rev on other grounds 58 F. 678, 7 Cc 
C.A. 428]. 


49. U.S. v. McMahon, 17 S.Ct. 28, 
164 U.S. 81, 41 L.Ed. 357; Jacobus v. 
Bo Ss -s Us Oo. 


50. .In re Crittenden, 6 F.Cas.No. 
3,993, °2 ‘Plipp: 2112: 


51. In re Crittenden, supra. 
52. In re Crittenden, supra. 
53.;) Hitch v/ U:"S., 668" (937; 


564 U. S. v. Nix, 23 S.Ct. 495, 189 
U.S, 199,147 (L.Ba. 775, 38 Ct.Cl. 744; 
In re Crittenden, 6 F.Cas.No. 3,398, 2 
Klippe 2d 


55. Kinney v. U. S., 54 F. 313. 
56. Kinney v. U. S., supra. 
57. Kinney v. U. S., supra. 


58. In re Crittenden, 6 F.Cas.No. 
35398, 2° Eipp. 2122 


59. U.S. Rev. St. § 829 (28 USCA § 
574). 


For later cases, developments and changes in the law see Annotations. same tite and section number, 
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is not entitled to mileage, after serving and return- 
ing a writ, from the place of return to the place of 
his residence.°° 


[§ 20] C. Reimbursement for Expenses and Dis- 
bursements—1. In General.®! The statute provides 
that there shall be pail to the marshal his expenses 
necessarily incurred for fuel, lights, and other con- 
tingencies in holding the courts within the district 
and providing books necessary to record the pro- 
ceedings thereof.°* Under these provisions, a mar- 
shal is entitled to be reimbursed for proper disburse- 
ments made by him in furtherance of his duties.°? 
The court has the inherent power to provide for 
and direet the payment of these necessary and prop- 
er expenses, and when such payments are made by 
the marshal, under the order or with the approval 
of the court, they should be allowed him in his ac- 
counts.°4 And a marshal, who has advanced money 
on account of the United States, is entitled to re- 
imbursement although the parties to whom such 
money was advanced have been paid a second time, 
after notice to the government that they had been 
once paid.®* But a United States marshal is not 
entitled to eredit for disbursements, unless he has 
actually paid them,°® nor unless they were reason- 
ably necessary,*? and sanctioned by law.°* 


[§ 21] 2. Particular Items. The marshal is enti- 
tled to be reimbursed for disbursements for the hire 
of hacks to transport prisoners to and from court ;°° 
expenses incurred in taking a prisoner from the jail 
in one city to the courthouse in another;*° blanks 
and stationery necessary for the marshal’s use,’ or 
furnished by him for the use of the court, proper 
vouchers for the cost of the same being duly pro- 
duced;72 pay of a stenographer employed by the 
United States attorney upon the trial of an offend- 
er;73 payments made to court messengers, criers, 
and bailiffs in pursuance of statutory requirement ;** 
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expense incurred in sending a deputy marshal to 
accompany troops, by order of the attorney-general 
of the United States;7® witness’® and jurors’ fees ;77 
the compensation,?® and expense of extra bailiffs or- 
dered by the court;7® the expenses of bailiffs in sery- 
ing subpenas by the marshal’s authority;*° the 
amount paid for jurors’ meals while deliberating on 
a verdict,®1 and for the meals of bailiffs in charge 
of the jurors where it seems probable that the meals 
were furnished by order of the court;** the expenses 
of meals of officers in charge of prisoners and wit- 
nesses in custody;®? rent paid for an office for the 
clerk of the federal court;8* money actually paid 
for guards for prisoners attending court, where there 
is no provision for confining prisoners within two 
miles of the court rooms;®* and a reasonable and nec- 
essary sum for the dockage of a vessel seized.** But, 
as a marshal has no authority to employ an auc- 
tioneer to sell property, he is not entitled to any 
allowance for the expense thereof;** nor to per- 
sonal expenses incurred for the purpose of establish- 
ing and settling his accounts against the govern- 
ment;58 nor for expenses incurred in sending a 
third person to investigate a controversy between 
himself and one of his deputies;$® and a marshal 
is not entitled to the actual expenses incurred in 
earning a fee, in addition to the statutory allow- 
ance.®° 


[§ 22] 3. Interest. The marshal is entitled to in- 
terest. upon items of legitimate expense on accounts 
with the government,°! but not upon fees.°? 


[§ 23] D. Auditing and Accounting.®* The ac- 
eount of a United States marshal must be proven 
by the oath of the marshal, deputy, or bailiff who 
incurred the expenses.°* The fact that a marshal 
in making up his accounts has entered charges for 


services in the wrong fiscal year is not a sufficient 


reason for disallowing such charges.°> Where a 


60. Dubois v. U. S., 25 Ct.Cl. 195. 

61. Expenses in endeavoring to 
make an arrest see supra § 12. 

Expenses in keeping property in ad- 
miralty cases see supra § 9. 

62. U.S. Rev. St. § 830. 

63. See cases infra this section. 

64. U.S. v. Hill, 7 S.Ct. 510, 120 U. 
S. 169, 30 L.Ed. 627; Swift v. U! s., 
128 F. 763 [aff 139 F. 225, 71 C.C.A. 
351]; U. S. v. Hillyer, 1 Alaska 47. 


65. U. S. v. Ten Eyk, 28 F.Cas.No. 
16,449, 4 McLean 119. 

66. Fitzsimmons v. U. S., 54 F. 812, 
47 C.C2A. “589. 

67. Ex p. Paris, 18 F.Cas.No. L07- 
714, 3 Woodb.&M. 227 (marshal is not 
entitled to compensation for obtain- 
ing aid in the service of a warrant to 
receive witnesses from another mar- 
shal, who are under arrest, to testify 
in a criminal proceeding, it appearing 
that such witnesses were paid one 
dollar and fifty cents per day dur- 
ing their detention, and that there- 
fore they would have no reason for 
wishing to escape which would re- 
quire aid to keep them). 


68. U. S. v. Fitzsimmons, 50 FE, 
381. 
69. U. S. v. Harmon, 13 S.Ct. 327, 


147 U.S. 268, 37 L.Ed. 164; Kinney Vv. 
U. S., 54_F. 313 (marshal is entitled 
to the hire of carriages to transport 
prisoners, where the services are of 
great value, and the charges include 
.only amounts allowed for travel or 


actual expenses). 

70. Kinney v. U. S., supra. 

71. U:. S. v. Harmon, 13 S.Ct. 327, 
147 U.S. 268, 37 L.Ed. 164 [aff 43 F. 
560]. 

72. Kinney v. U. S., 54 F. 313. 


73. Swift v. U. S., 128 F. 763 [aff 
139 Ei-225, 71: C.C.A. 351]. 


74. Kinney v. U. S., 54 F. 313. 


75. Donahower v. U. S., 77 F. 153 
[aff 85 F. 547, 29 C.C.A. 342]. 

76. U. S. v. Hillyer, 58 F. 678, 7 
C.C.A. 428 [rev on other grounds 1 
Alaska 47] (marshal is entitled to 
witness’ fees paid by him to officers of 
the United States by order of the 
court, the payment of which has been 
ordered by the court under U. 8. Rev. 
Sti. $846 28. US@A) § 577), and for 
which no itemized account was pre- 
sented or audited by such Officers, 
notwithstanding the provisions of 
section 850, requiring them to furnish 
a sworn itemized account of such 
fees). 

77. U.S. v. Hillyer, supra. 

78. Swift.v. Uy S. 128) BF.) 763, [aft 
139 KF. 225, 71 C.C.A. 351]. 

79% i. Solver eile Ot. 
U.S. 169, 30 L.Ed. 627. 

80. Swift.v. U.S. 128ePsi763 lar 
139 F. 225, 71 C.C.A. 351] (holding that 
where bailiffs were appointed to at- 
tend on the juries and “for other nec- 
essary purposes” as authorized by U. 
S. Rev. St. § 715, and, it appearing 
that all deputy marshals were other- 


510, 120 


wise employed, and certain witnesses 
were required in court, the marshal 
authorized the bailiffs to serve the 
subpoenas which, under the state 
antsy any disinterested person might 
0). 
81. Donahower v. U. S., 77 F. 153 
[aff 85 F. 547, 29 C.C.A. 342]; Camp- 
bell. v. -U. S:,, 65. EF. 77%, 13. €-CAL 128. 
s2@. Donahower v. U. S., 77 F. 153 
[aff 85 F. 547, 29 C.C.A. 342]. 


ss. Swift v.. U.S.,.128 Fs 763) [att 
130) Ree dC. CuA ws ole 


84 U. S. v. Cogswell, 25 F.Cas.No. 
14,825, 3 Sumn. 204. : 

85. Dill v. U. S., 78 F. 614 [aff 86 
F. 79, 29 C.C.A. 586]. 

86. The Novelty, 18 F.Cas.No. 10,- 
368, 9 Ben. 195. 

yee GOGH A Fitzsimmons, 50 F. 381. 

8s. U.S. v. Cogswell, 24 F.Cas.No. 
14,825, 3 Sumn. 204. 

89. U.S. v. Fitzsimmons, 50 F. 381. 

so. U.S. Fitzsimmons, supra. 

91. U.S. v. Cogswell, 24 F.Cas.No. 
14,825, 3 Sumn. 204; U.S. v. Smith, 27 
F.Cas.No. 16,346, 1 Woodb.&M. 184. 


92. In re Donahoe, 7 F.Cas.No. 
3,979. 
93. Claims against United States 


generally see United States §§ 161— 
167. . 


94. In re Crittenden, 6 I.Cas.No. 
3,393, 2 Flipp. 212. 


95. Saunders v. U. S., 73 F. 782. 
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marshal’s account has been rendered, audited, al- 
lowed, and paid by the proper officers, the govern- 
ment cannot after a long lapse of time recover the 
payments if to do so would result in irreparable in- 
justice to the marshal.°* On appeal from a judg- 
ment for fees due a United States marshal, it can- 
not be contended that there was no finding that the 
payment of such a sum would not exceed the maxi- 
mum compensation of plaintiff, as this is a matter 
which still remains open for adjustment at the treas- 
ury department.®? 


Witness or juror fees. The statute prohibits any 
re-examination of the marshal’s accounts of fees 
or costs paid witnesses or jurors upon order of any 
judge or commissioner so as to charge the marshal 
with an erroneous taxation thereof.°’ Hence his 
accounts of fees and costs so paid cannot be re- 
examined by the accounting officers of the govern- 
ment,®® and the allowance thereof is not reviewable, 
in an action by the government against the marshal 
and the sureties on his official bond to recover the 
same as paid contrary to law. 


Approval by court. The statute provides that no 
approval of the accounts by the court shall be re- 
quired.2 The statute formerly provided for examina- 
tion and approval or disapproval by the court,* and 
it was held that approval of the account by the court 
was prima facie evidence of its correctness;* but 
did not preclude a revision of the account by the 
accounting officers of the treasury.° The provisions 
of the statute as to the manner in which accounts 
of field deputies shall be made out, examined, ap- 
proved and audited,® imposes no condition on a 
private citizen performing services for the United 
States marshal.? 


[§ 24] BE. Liability for Compensation and Recov- 
ery Thereof—i. Marshals. Where the marshal is re- 
quired to serve process in suits other than where 
the United States requires the service, he has a 
right to demand his fees in advance of the service 
to be performed. He may recover his fees in as- 
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sumpsit from the party liable therefor.° He may 
also have a lien therefor,!® and an attachment to 
enforee the payment.1? Where the government dis- 
charges a defendant in custody of the marshal un- 
der the proper writ, it becomes lable to pay the 
fees to the marshal incurred by him in taking and 
keeping defendant in eustody;*? and a marshal or 
his deputy, to whom the United States is indebted 
for fees of office in a sum greater than the amount 
of an execution in favor of the United States has 
been held entitled to retain money received under 
the execution by way of set-off.1? Where only a 
portion of the claim of a marshal for fees is paid, 
and the marshal subsequently sues to recover the 
balance of the fees, the bringing of the suit operates 
as a reopening of his account, and entitles the gov- 
ernment to set off illegal fees included in the pay- 
ment against any amount ef fees erroneously ex- 
cluded.14 The district court has no jurisdiction of 
suits against the United States to recover compen- 
sation for official services of officers of the United 
States.15 The circuit and district courts formerly 
had jurisdiction of such claims subject to an excep- 
tion of claims theretofore rejected or reported on 
adversely by any court, department, or commis- 
sion authorized to hear and determine the same,*® 
and the disallowance of a marshal’s account for fees 
by the first-controller of the treasury was not such 
a rejection or adverse report as to prevent a cireuit 
court from taking jurisdiction of a suit for the 
claim.1? But where a claim for fees as marshal was 
presented to the department for allowance, and the 
department, in the exercise of its discretion, sus- 
pended action until proper vouchers were furnished, 
or other reasonable requirements were complied with, 
the courts should not assume jurisdiction of pro- 
ceedings to recover such fees until final action was 
taken or was deferred for an unreasonable time.'§ 
In a suit to recover fees and disbursements, the 
district attorney’s written admission of the rendi- 
tion of the services and making of the disbursements 
charged in the petition dispenses with proof of the 
amount of expenses.?9 


96. U.S. v. Walker, 148 F. 1022, 79 
C.C.A. 392 [aff 139 F. 409]. 

Die Swe Aarons. 13 1S 1G. oaks 
147 U.S. 268, 37 L.Ed. 164 [aff 43 F. 
560]. 

98. U.S. Rev. St. § 846, as amend- 
ed (28 USCA § 577). 

S9eeU S. Vv. Hillyer, 1 Alaskal 47, 


rerio Vn yer moors, 6iss0 2 
CiG.A. 428. 


2. Act May 29, 1928, c 906 (45 U.S. 
St. at L. 998; 28 USCA § 586A). 


3. U.S. Rev. St. § 846, as amended; 
Act Eebr. 22, 1875; ¢c 95 § 1 (18 U.S. 
St. ati L. 333). 


4 Won VaUNL S20) O6Ot.2495, L&9 Wi. 
Sel 99647 bid. W77b, esSuCt.Cl. (744: 
KGNNe YU Vein D4) be foles) UU. Sis'V. 
Smith, 27 F.Cas.No. 16,346, 1 Woodb. 
&M. 184. 


Approval was conclusive in absence 
of clear and unequivocal proof of mis- 
take on part of court. Kinney v. U. 
Sw o40H 33. 


5. McMullen v. U. S., 18 S.Ct. 127, 
146 U.S. 360, 36 L.Ed. 1007, 28 Ct.Cl. 
HAO Oe Sa Ve eR aLSCONP eel (a) Hen Sibi, 
U.S. v. Smith, 27 B.Cas.No. 16,346, 1 
Woodb.&M. 184; Turner v. U. S., 19 


CtCl. 629. 


[a] Accounts could be revised 
whether the approval was by (1) the 
circuit court (McMullen .v. U. S., 13 
S.Ct. 127, 146 U.S. 360, 36 L.Ed. 1007, 
28 Ct.Cl. 546) (2) or the district court 
(Turner wanes. 19S Ct.Cir 62:9): 


6 Act May 28, 1896, c 252 § 13 (29 
U.S. St. at L. 188; 28 USCA § 586). 


7. Murray v. Pfeiffer, 59 A. 147, 70 
N.J.Law 768. 


8 Duy v. Knowlton, 14 F. 107, 11 
Biss. 360. 


9. Ringgold v. Glover, 20 F.Cas.No. 
11,845, 2 Cranch C.C. 427 (defendant 
committed in execution under a writ 
of capias ad satisfaciendum is liable 
in assumpsit to the marshal for the 
expenses of his poundage). 


[a] Recovery of fees under slave 
trade acts see The Antelope, 12 
Wheat. (U.S.) 546, 6 L.Ed. 723; Runa- 
ways, ete., for Freedom, 21 F.Cas.No. 
12,187, 4 Cranch C.C. 489. 
ea Jones v. Moore, 1 Edw. (N.Y.) 


11. Anonymous, 1 F.Cas.No. 445, 2 
Gall. 101. But see In re Atlantic Mut. 
Li. ins?" Coy, "2 SE CagiNnior 629979 SBen: 


337 (marshal, who had earned fees in 
a bankruptcy proceeding brought by 
an officer of a corporation in its name, 
and which was thereafter dismissed 
because such officer had no authority 
to institute the suit, cannot enforce 
the collection of his fees by an at- 
tachment against such officer). 


12. U.S. v. Ringgold, 8 Pet. (U. S.) 
150, 8 L.Ed. 899. 


LS) UALS. we sanny 
15,716, 2 Brock. 9. 

14. Yoes Vv. UsS,, 30°CtChk 1370: 

15. See Federal Courts § 348 text 
and note 21. 

te 24 U.S. St. at L.505%e S59 sso 
ClGsEs 


CeO Shraice talchmaatong ty) tie tse Sieg Sti, 
tee 268, 37 L.Ed. 164 [aff 43 F. 


26 F.Cas.No, 


18. U.S. v. Fletcher, 13 S.Ct. 434, 
147 U.S. 664, 37 L.Ed. 322. 


19. US. ve Barmon ais S:ctge2 
147 U.S. 268, 37 L.Hd. 164 (overruling 
contention that there was no proof 
that expenses of endeavoring to make 
ne Shai amounted to two dollars a 

ay). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


i. 


‘ 
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[§ 25] 2. Deputy Marshals. The claims of deputy 
marshals for compensation are claims against the 
marshal personally, and not against the United 
States, and his remedy is against the marshal,?° the 
marshal’s receipt for fees for services of a deputy 
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operating as a discharge of the fees.?1 It is not 
a payment of a deputy’s fees to pay the balance of 
a bankrupt estate into court without designating any 
part as fees.?? 


IV. POWERS, DUTIES, AND LIABILITIES 


[§ 26] A. Powers—1. Marshals—a. In General. 
As has been noted in the definition, marshals are the 
ministerial officers of the federal judiciary,?* and by 
statute marshals and their deputies have in each 
state the Same powers in executing the laws of the 
United States as the sheriffs and their deputies have 
by law in executing the laws of the state,?* the stat- 
utes referring, however, only to the districts for 
which the marshals are appointed.?2° Among his 
other powers the marshal is authorized to serve 
process,?® to make arrests without warrant,?* and 
make sales of land outside the county in which it 
is located,?® where the sheriff may do so; to hold 
in custody a prisoner held to the grand jury for a 
crime in a territory, and in default of bail to con- 
fine him in a penitentiary;?® and it has been said 
that when he arrests a defendant on a eapias of 
a court of record, he may take a recognizance of 
bail, when the sheriff may do so, commit the prisoner 
to jail if he does not give bail, and take him from 
the custody of the jailer when necessary to produce 
the prisoner in court to complete the service of the 
eapias.*° The marshal has by law the custody of 
vessels seized by revenue officers,?! and the exclusive 
control of boats under libels in admiralty, which is 
not affected by the filing of a cross-libel by the own- 
er.°? On the other hand a marshal has no right to 
receive money on a forfeited recognizance, without 
execution; and if he does so it may be recovered 
back at any time while it remains in his hands.?? 


[§ 27] b. After Removal or Expiration of Term. 
By statute a marshal, when removed from office or 
after termination thereof, has power notwithstand- 
ing to execute all such precepts as may be in his 
hands at the time.** As to such precepts he is still 
marshal, and subject to all official duties and re- 
sponsibilities imposed by law,*° and, like the sher- 
iff,?® is bound, after the expiration of his term of 
office, to complete an execution which has come to 
his hands during his term;*? and he has the power 
to amend, after he goes out of office, his return to 
any process which was in his hands when he went 
out of office,?® and may be required to amend a de- 
fective return of process.® A later statute provides, 
however, that, on request, unserved process in the 
hands of a marshal or his deputies when the marshal 
ceases to be such shall be delivered to the succeed- 
ing marshal.£° 


[§ 28] 2. Deputy Marshals. A deputy marshal is 
an officer authorized to serve process of the federal 
courts*! and, in Alaska, process issued by United 
States commissioners exercising the powers of jus- 
tices of the peace,*#? and may return as deputy the 
process served by him,** but a state statute authoriz- 
ing substituted service outside the state by certain 
officers, including a United States marshal, has been 
held not to authorize service by a deputy marshal. we 


[§ 29] B. Duties—1. Marshals. The statute pro- 
vides that it shall be the duty of the marshal of 
each district to attend the district court and execute 


the succeeding marshal, did not re- 


20. Douglas v. Wallace, 16 S.Ct. 26. Hussey v. Smith, 99 U.S. 20, 25 
485, 161 us 346, 40 poe uaa parte L.Ed. 314. 
Be, 453, 103 N.C. 19]; Powell v. U.| @7, State'v. Dill, 26 S.E. 567, 48 S. 
S., 60 F. 687; Bollin v. Blythe, 46 F. i 
EP eatwiniesiule 7 Sthith. 90 F.Cas. | iste ae state statute provid 


No, 17,897, 1 Bond 210. hepa Gas- 
ton v. Fitzsimmons, 50 F. 39 


[a] Not creditor of aica States. 
—Deputies are in no sense creditors 
of the United States for the amount 
of their compensation. Bollin. v. 
Blythe, 46 F. 181. 


21. Wintermute v. Smith, 30 F.Cas. 
No. 17,897, 1 Bond 210. 


22. Bryant v. Abbot, 22 N.H. 216 
(where deputy had served injunction 
to stay proceedings by creditor of 
bankrupt and directed assignee to pay 
fees into court). 


23. See supra § 1. 


24 U.S. Rev. St. § 788 (28 USCA 
§ 504). 


25. In re Anderson, 94 F. 487, 494; 
Walker v. Lea, 47 F. 645. 


“Outside of such district, except in 
certain special cases, not material in 
this consideration, they are simply 
private citizens, and as such amenable 
to the laws of the place where they 
chance to be. No warrants can be 
served by such officers outside of 
their districts, no process of any char- 
acter or description can be executed, 
and their official authority can only 
be recognized in the districts of which 
they are officers.” In re Anderson, 
supra. 


ing that sheriffs may, without a war- 
rant, seize contraband liquor and ar- 
rest the manufacturer, provided that 
a warrant shall be procured within a 
reasonable time thereafter, a United 
States marshal in the state may make 
such an arrest without a warrant). 


28. Winslow v. Austin, 5 J.J. 
Marsh. (Ky.) 408 (where state statute 
directed sheriffs to sell land on the 
premises or at such other place as the 
owner should by writing direct). 


29. Ex p. Nelson, 36 P. 634, 9 
Utah 365. 

30. U. S. v. Harden, 10 F. 802, 4 
Hughes 455. 

SbF wi tOlin a, ECON, eheO OORT soo W 
(holding, however, that this gives him 
no power to bind the government by 
contracts with regard to them). 


32. Palmer v. Costello, 41 App.D.C. 
U6 Ds eLR. Ad 915 An 1938: 


33. Corlies v. Waddell, 1 Barb. (N. 
Wayesos: 

3. U.S. Rev. St. § 790 (28 USCA 
§ 507). But see 28 USCA § 507, which 
omits this provision, presumably as 
superseded by the provision for de- 
livery of unserved process to the new 
marshal on request. See infra note 40. 

[a] Repeal of statute——Act May 
7, 1800 e 45 § 3 (28 USCA’ § 507), pro- 
viding for issuance of new process to 


peal Act Sept. 24, 1789 ¢ 20 § 28, from 
which Rev. St. § 790 was derived. 
Doolittle v. Bryan, 14 How. (U.S.) 
563, 14 L.Ed. 543. Contra Overton v. 
Gorham, 18 F.Cas.No. 10,626, 2 Mc- 
Lean 5.099) Ui 'S.2ve Arkansas Bank, 
24 F.Cas.No. 14,515, Hempst. 460. 


35. Ex p. Worley! 19) Wal586. 
a a See Sheriffs and Constables § 


37. McFarland v. Gwin, 3 How. (U. 
S.) 717, 11 L.Ed. 799. 


38. Cushing v. Laird, 6 F.Cas.No. 
3,508, 4 Ben. 70. 


30.)) HWx\o pe) Worley.) 19) Eb SG 
(marshal whose term of office has ex- 
pired may be required so to amend 
his return upon an execution as to 
furnish his suecessor with a descrip- 
tion of the land levied upon sufficient- 
ly accurate to enable him to execute 
a valid deed to the purchaser at the 
execution sale). 


40. Act March 38, 1899, c 427 § 1 


@COLUie Swisterateil, 1237; 28 USCA § 
508). 
ay.) U.S. ve ULrinklepaughy see en 


Cas.No. 16,526, 3 Blatchf. 425. 
42. Holden v. Williams, 75 F. 798 


43. Spafford v. Goodell, 22 F.Cas. 
No. 13,197, 3 McLean 97. 


44. Sexton vy. Bernheimer, 171 N.Y 
S. 696 (so holding on ground that stat- 
utes providing for substituted service 
must be strictly construed). 
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throughout the district all lawful precepts directed 
to him,*® but, aside from the duties specifically de- 
fined by statute, it has been said that their duties 
are those of sheriffs at common law.*® Thus when 
he is given a warrant duly issued according to law 
he is bound to return his doings thereunder,** and 
under the provision of the constitution declaring 
that the president of the United States shall take 
care that the laws be faithfully executed,**® the presi- 
dent has power, through the attorney-general, to di- 
rect a United States marshal to accompany and pre- 
vent from a threatened assault a justice of the su- 
preme court while in the discharge of his official 
duties;*® and after the president has established 
such regulations as he deems necessary in relation 
to the arrest of alien enemies, a marshal can act 
thereon without further judicial authority.°° He 
may refuse to execute a vague and indefinite writ.*? 
It has been held that it is the duty of a United States 
marshal to hold a prisoner pending his examination, 
without an additional warrant for that purpose.®? 
The former controller of the treasury had a right to 
direct a marshal to whom he should pay money due 
the United States collected by him on execution.°* 


Under the new federal judicial code United States . 
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Failure to deposit moneys.— 
A United States marshal cannot ex- 


[§§ 29-81 


marshals are to act as marshals of the circuit courts 
of appeals,®* and of the court of customs appeals,°° 
and provide such rcoms as may be necessary for the 
use of the commerce court.*® 


[§ 30] 2. Deputy Marshals. A deputy United 
States marshal has no account with the government, 
but it is his duty to render such services as the 
marshal directs.*? 

[§ 31] C. Liability—1. For Official Acts or Mis- 
conduct—a. Nature and Extent of Liability—(1) 
Marshal—(a) In General. The marshal, like any 
other public officer,°* and a sheriff in particular,°? 
is personally liable for loss or injury resulting from 
breaches of his official duties.°° Accordingly the 
marshal has been held liable for disbursing moneys, °** 
or disposing of property levied on,®? in a manner 
not authorized by law, for taking insufficient security 
in a replevin bond,*® for an escape,®* for loss of ' 
or damage to property in his custody due to negli- 
gence,°> or to an act in excess of his authority,°® 
for not levying an execution,*’ for failing to return 
an execution,®*® for seizing property under a void 
warrant,°® and for seizing property which his writ 
or process does not authorize him to, levy upon,’ 


tary escape of defendant, who is in 
the sheriff’s custody under capias ad 
satisfaciendum, which is in force in 


45. U.S. Rev. St. § 787 (28 USCA] Conn. 1. , 
§ 503). [b] 

ee In re Neagle, 39 F. 833, 5 L.R. 
ALSTS: 


Powers and duties of sheriffs see 
Sheriffs and Constables §§ 124-182. 

47. U.S. v. Sarchet, 27 F.Cas.No. 
16,224, Gilp. 273. 

43° U.S. Const. art, 2°§ 3: 

49. Cunningham v. Neagle, 10 S.Ct. 
658, 135 U.S. 1, 34 L.Ed. 55 [aff 39 F. 
Ser LOmu.beA.w tio 1. 

50. Lockington v. Smith, 15 F.Cas. 
No. 8,448, Pet.C.C. 466. 

51. Ashby v. Faulkner, 4 Alaska 
743 (where a writ of restitution con- 
tains only a vague and indefinite de- 
seription of the property to be re- 
stored, the marshal is not obliged to 
enforce it at his peril. He need not 
look: back to the judgment or com- 
plaint for a definite description, but 
may refuse to act). 

Gilbert v. U. S., 23 Ct.Cl. 218. 


U. S. v. Giles, 9 Cranch (U.S.) 
213° "3 L.Ed. 708. 
54 Jud. Code § 123 (28 USCA §& 
220). 


cee Jud..Code § 190 (28 USCA § 
303). 
56. Jud. Code § 204 (28 USCA § 


41(27) note). 


57. Heflin v. Auxier, 9 Ky.L. 535. 

58. See Officers §§ 326-331. 

59. See Sheriffs and Constables § 
183. 

60. Perrin v. Epping, 19 F.Cas.No. 


10,996, Chase 430; Hernandez v. Mont- 
gomery, 2 Mart.N.S. (La.) 422 [aff 
12 Wheat. (U.S.) 129, 6 L.Ed. 575]. 
{a] TYrespass.—(1) A marshal is 
liable for trespass where in making 
seizure of plaintiff's goods he took 
and kept possession for a long time of 
plaintiff’s store. Fritche v. Kerns, 15 
Phila. (Pa.) 311. (2) But a United 
States marshal, from whose posses- 
sion a vessel was unlawfully taken by 
a state officer, is not liable in trespass 
for forcibly taking the vessel from 
the possession of the state Officer, 
no more force than was necessary be- 
ing used. Bowler v. Eldredge, 18 


cuse his neglect of a statutory duty 
as to the deposit of official moneys, 
because he was not called on by the 
party attempting to charge him. 
Hernandez v. Montgomery, 2 Mart. 
N.S. (la.) 422 [aff 12 Wheat. (U.S.) 
129, 6 L.Ed. 575]. 


{[c] Statutory penalty—A mar- 
shal, who pays over to his deputies or 
assistants, for taking a census, less 
funds than he has received from the 
government for such service, is liable 
to a penalty of five hundred dollars 
under the act of March 3, 1839 (5 U. 
S. St. at L. 336); and where a marshal 
has received treasury notes from the 
government, and he sells them for 
currency at eight per cent premium, 
and pays his deputy in such currency, 
there is a violation of such act. U.S. 
v. Patterson, 27 F. Cas. No. 16,009, 3 
McLean 53; U. S. v. Patterson, 27 F. 
Cas.No. 16,010, 3 McLean 299. 


61. Keane v. The Gloucester, 14 F. 
Cas.No. 7,632, Bee 399, 2 Dall. 36, 1 
L.Ed. 278 [aff 16 F.Cas.No. 8,970, Bee 
395, 2 Pet.Adm. 403] (the marshal, 
having the money in his hands de- 
rived from the sale of a condemned 
prize adjudged to the crew of the 
captor, is not exonerated from liabil- 
ity by paying out the money in ac- 
cordance with the list of the crew fur- 
nished by the captain, and ought, be- 
fore making such payments, to ob- 
tain the order of the court). 


62. Corning v. Burdick, 6 F.Cas.No. 
3,246, 4 McLean 1338. 


63. Bispham vy. Taylor, 3 F.Cas.No. 
1,444, 2 McLean 408 (under the 
replevin law of Indiana, which re- 
quires “sufficient freehold securities,” 
and where the bond operates as a 
judgment and suspends the original 
judgment, the marshal is liable, un- 
less he takes freehold securities 
whose unencumbered lands at the 
time at a fair estimate are equal in 
value to the amount of the judgment). 


64. Servis v. Marsh, 38 F. 794 (the 
common-law rule that a sheriff is lia- 
ble to a judgment creditor to the 
amount of the judgment, for a volun- 


Illinois, is applicable to United States 
marshals for that state). 

65. Palmer v. Costello, 41 App.D.C. 
165, L.R.A.1915A 193; Sharp v. Layne, 
(Ky.) 117 S.W. 292. 


[a] Volenti non fit injuria.—A 
marshal is charged exclusively with 
the protection of property legally in 


-his custody, and the maxim, “Volenti 


” 


non fit injuria,”’ cannot be invoked by 
him against the owner. Palmer v. 
Ronee os 41 App.D.C. 165, L.R.A.1915A 


[b] Questions for jury and in- 
structions.—Evidence held to raise a 
question for the jury whether the 
marshal, or the person placed in 
charge, had used reasonable care, and 
instructions as to negligence and or- 
dinary care held correct. Sharp v. 
ere (Ky.) 117 S.W. 292. 


Perrin v. Epping, 19 F.Cas. No. 
10, O06, Chase 430. 


[a] Renting proneney (ian United 
States marshal cannot lawfully rent 
any building in his custody, except 
under order of the court, and if he 
rents it without such authority, he is 
responsible in damages for any in- 
jury done to it in consequence thereof. 
Perrin v. Epping, 19 F.Cas.No. 10,996, 
Chase 430. 


67. U.S. v. Morris, 10 Wheat. (U. 
S.) 246, 6 L.Ed. 314 [aff 26 F.Cas.No. 
15,816, 1 Paine 209]. 


68. Grubbs v. Needles, 82 S.W. 873, 
5 Ind.T. 458. 


69. Bowler v. Eldredge, 18 Conn. 1. 

70. U.S.—Walker v. Collins, 50 F. 
Td SCLC oAQG aan 

Ala.—Lyon v. Goree, 15 Ala. 360. 

Ind.—Hanna_ vy. Steinberger, 6 
Blackf. 520. 
cittoteae ae. v. Freeman, 1 Allen 

7. 

Mich.—Weber v. Henry, 
399. 

Minn.—Buck v. Colbath, 7 Minn. 


310, 82 Am.D. 91 [aff 3° Wall. 334 
(U.S.) 18 L.Ed. 257]. 


16 Mich. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 31-32] 


but it seems that he is not liable to a penalty im- 
posed by a state statute on sheriffs for failure or 
neglect to execute process.*!| When money collected 
under a decree, other than his fees, has been de- 
posited pursuant to instructions from proper author- 
ity, he is not liable therefor when the deeree is re- 
versed and restitution ordéred.?? 


-Excuses and matters affecting liability. A remis- 
sion by the secretary of the treasury of the for- 
feiture or penalty on which a judgment was obtained 
constitutes justification for failure to levy an exe- 
eution,’* and defendant’s discharge under insolvent 
laws relieves the marshal from liability for failure 
to bring him in on the return of a writ,74 but it is 
no defense to an action for an escape that the pris- 
oner voluntarily surrendered,’® or that plaintiff 
thereafter, without knowledge of the escape, paid 
for his keeping7* and when property is seized under 
a void warrant, the subsequent appearance of per- 
sons claiming an interest,’? or the final order made 
in the case does not excuse the trespass.78. Plain- 
tif’s neglect for five years to call on the marshal 
for bail exonerates the marshal.7® 


To whom liable. The marshal is not liable to a 
surety of the judgment debtor for omitting to levy 
on property of the principal and making a false re- 
turn of no property.°° It has been held that the 
marshal is not liable to the owner of a boat seized 
under admiralty process and destroyed while in his 


Tex.—Racine Wagon, etc., Co. v. 
Knight, (Civ.App.) 34 S.W. 378; Car- 


michael vy. Page, (Civ.App.) 32 S.W. 75. 
(2d) 674. 76 

Wis.—Gilman v. Williams, 7 Wis. 77. 
329, 76 Am.D. 219. wes 


{a] Liability for wrongful attach- 


attached 79. 
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74 Trundle v. Heise, 24 F.Cas.No. 
14,207, 2 Cranch C.C. 44. 


Servis v. Marsh, 38 F. 794. 
Servis v. Marsh, 38 F. 794. 
Bowler v. Eldredge, 18 Conn. 1. 
Bowler v. Eldredge, supra. 
Gill v. Stebbins, 10 F.Cas.No. 


[66 C.J.) 27 


custody when there were claims against the buat 
exceeding its value.*+ 


Extent of liability. When the marshal levies on 
property of a third person pursuant to instructions 
without any abuse of authority he is lable only for 
the actual injury,®? and the return of property of 
a third person may be pleaded in mitigation of dam- 
ages for the illegal levy.82 The measure of damage 
for injury to property in his eustody is its difference 
in value just before and after the injury.*+ Only 
nominal damages can be recovered for a false re- 
turn which causes plaintiff no actual injury.°° Un- 
der an Arkansas statute,®® in force in the former 
Indian territory, the marshal’s liability for failure 
to return an execution was measured by the amount 
of the execution,®’? but when the marshal failed to 
return either of two executions on the same judg- 
ment he was not lable for the amount of both.** 


[§ 32] (b) Acts or Omissions of Deputies and 
Employees. The marshal is liable for the acts of 
his deputy, when discharging official duties imposed 
by his office.2® But the marshal is liable only for his 
deputy’s official and not for his unofficial acts,°° 
or, as the rule has been otherwise stated, only for 
acts done within the scope of his office,?! and in the 
line of his duty;°? and when the plaintiff gives in- 
structions to the deputy, the marshal is not liable 
for the deputy’s disobedience thereof. The mar- 
shal is liable for loss of property in his charge due to 
the neghgence of a custodian employed by him,°** 


United States marshal for Alaska is 
liable for acts of deputies in execut- 
ing or serving process issued by 
United States cornmissioners exer- 
cising the powers of justices’ courts 
according to the statutes of Oregon. 
Holden v. Williams, 75 F. 798. 


[b] Failure to take bail.—Deputy’s 


ment.— Where marshal 
goods of plaintiff under writ against 
C. and writ was thereafter altered to 
name plaintiff as joint defendant with 
Cc. and the marshal then made a sec- 
ond attachment, the second attach- 
ment was not wrongful, it not appear- 
ing that the first attachment was 
made for the purpose of making the 
second, or that the second was effect- 
ed by means of the first. Gile v. 
Devens, 11 Cush. (Mass.) 59. 


[b] Question fer jury.—In an ac- 
tion against a marshal for selling 
plaintiff's goods under_ execution 
against a third person, the question 
whether there was actual collusion or 
fraud between plaintiff and the debtor 
was for the jury, however convincing 
the evidence thereof may have been to 


the court. Loucheim v. Henszey, 77 
Pa. 305. 
{c] Partnership property.—(1) <A 


marshal is liable for conversion, 
where he takes partnership property 
under an execution against a judg- 
ment debtor alleged to be, but not in 
fact, a member of such partnership. 
Lloyd v. Tracy, 538 Mo.App. 175. (2) 
Evidence held to warrant a finding 
that owner of attached property was 
not partner of attachment defendant. 
Brenneman v. Fagerberg, 239 F. 706, 
152 C.C.A: 540. 

71st, Mowry. V.,Story, ol HW. 769 (fed- 
eral court has no power to enforce 
such penalty against the marshal). 


72. Ex p. Morris, 9 Wall. (U.S.) 
605, 19 L.Ed. 799. 

73. U.S. v. Morris, 10 Wheat. (U. 
S.) 246, 6 L.Ed. 314 [aff 26 F.Cas.No. 
15,816, 1 Paine 209]. 


5,482, 2 Paine 454. 

80. Gregg v. Crawford, 4 Ala. 180, 
387 Am.D. 739 (the marshal owes no 
duty to the surety at common law, 
and is therefore not responsible to 
him). 

S81. The Fiavilla, 17 F. 399, 4 
Woods 270 (on ground that destruc- 
tion of the boat satisfied the claims to 
the extent of its value). 


Destruction of property seized un- 
der execution as satisfaction see 
Executions § 917. 

82. Pacific Ins. Co. v. Conard, 18 
F.Cas.No.- 10,647, Baldw. 138 [aff 6 
Pet. 262, 8 L.Ed. 392]. 


83. Lloyd v. Tracy, 53 Mo.App. 175. 


84. Sharp v. Layne, (Ky.) 117 S. 
W. 292. 


85. Pelham v. Way, 15 Wall. (U.S.) 
196, 21 L.Ed. 55 (in proceeding to 
confiscate promissory note as prop- 
erty of rebel, where there was no 
seizure of the note, the debt was not 
confiscated and payee could recover 
only nominal damages for false re- 


turn that property had been ar- 
rested). 
86. Mansfield Dig. § 3061. 


87. A. F. Shapleigh Hardware Co. 
v. Pritchard, 140 P. 1136, 42 Okl. 252. 


88. Grubbs v. Needles, 82 S.W. 873, 
5 Ind.T. 458. 


89. Holden v. Williams, 75 F. 798; 
U. S. v. Moore, 26 F.Cas.No. 15,802, 
2 Brock. 317; Sanders v. Cline, 101 
P. 267, 22 Okl. 154; Cotton v. Marsh, 
3 Wis. 221. 


fa] Process of commissioner,— 


discharge of debtor from custody 
without taking bail is misfeasance 
for which marshal is responsible. U. 
S. v. Moore, 26 F.Cas.No. 15,802, 2 
Brock. 317. 

[ec] Escape——Where a prisoner is 
in custody of a deputy United States 
marshal by direction of the marshal, 
an escape by consent of the deputy 
renders the marshal liable. Servis v. 
Marsh, 38 F. 794. 


90. McVey v. Gross, 11 F.(2d) 379; 
U. S. v. Moore, 26 F.Cas.No. 15,802, 
2 Brock. 317. 


[a] Return of “debt and costs 
satisfied” by a deputy marshal on 
original process, is not an official act 
for which the marshal is liable, the 
deputy having no authority to adjust 
the debt and hold himself responsible 
to plaintiff. U.S. v. Moore, 26 F.Cas. 
No. 15,802, 2 Brock. 317. 

[b] Negligent operation of auto- 
mobile by deputy in returning from 
serving process is not wrong com- 
mitted by virtue of his office for which 
marshal is liable. McVey v. Gross, 
DIE CaS 9: 

91. Barlow v. 
Alaska 519. 

92. Bagley v. Yates, 
725, 3 McLean 465. 

93. Gwinn v. Buchanan, 4 How. 
(U.S.) 1, 11 L.Ed. 848 (plaintiff must 
look to the deputy having constituted 
him rather his agent than a deputy 
to the marshal). 

94. Jones v. McGuirk, 51 Ill. 382, 
383, 99 Am.D. 556; Sharp v. Layne, 
(Ky.)- 117 S.W. 292. 

[a] MTlustration.—(1) 


Kuchenbacher, 7 


2 F.Cas.No. 


Where a 
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but the keeper of a state jail to which a debtor is 
committed under process from a United States court 
is not the marshal’s deputy, and the marshal is not 
liable for the debtor’s escape,®® and a marshal who 
exercised due care in the selection of special depu- 
ties to serve at elections was not responsible for 
their misconduct, since such deputies were special 
peace officers, whose duties were wholly public.°® 


[§ 33] (2) Deputies. The deputy is an officer of 
the court and may be held responsible as such for 
misconduct,?? such as the voluntary escape of a 
prisoner ;°® but in the absence of statute it has been 
held that the proper remedy for neglect of official 
duty by a deputy marshal is against the marshal, 
and not the deputy,®® and that when a deputy acted 
under specific instructions from the marshal, who 
promised to indemnify the deputy, a bill in equity 
can be maintained to compel him to protect the dep- 
uty’s estate.t A deputy is, of course, liable for per- 
sonal torts not committed by virtue of his office.” 


[§ 34] b. Process, Judgment, or Order as Protec- 
tion. A writ or process from a court having juris- 
diction of the parties and process and regular on its 


face is a sufficient protection to a marshal who levies: 


or does other acts under it,? and to his deputies and 


marshal seized and took into his cus- | 432. 
tody under a process in rem a steam 1. 
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Robinson v. Bennett, 15 N.W. 


[§§ 32-35 


aids.t Thus, a writ regular on its face protects the 
marshal though issued on an insufficient affidavit,° 
or although the signature was affixed by an unau- 
thorized person;® and though the action or suit is 
not maintainable the marshal is protected -by the 
writ,7 or by the decrees and orders of the court.’ 
So too a judgment for plaintiff is conclusive against 
the parties and their privies that the marshal’s sei- 
zure under a writ of replevin was valid.®? But the 
marshal is not protected by a writ or warrant irregu- 
lar upon its face;?® and if a marshal in the execu- 
tion of process goes beyond its mandate and takes 
property from the possession of a stranger, or other- 
wise seizes property which his writ does not authorize 
him to seize, he will not be protected,14 and the 
marshal may be sued in the state courts by the in- 
jured party, in trespass or trover, for the damages 
sustained.?? 


[§ 35] ce. Enforcement of Liability—(1) Sum- 
mary Remedies. A summary remedy of judgment by 
motion allowed by a state statute against sheriffs can 
be enforced in like manner against marshals,1* and 
in accordance with the general rule as to jurisdic- 
tion of ancillary proceedings,'* it is not necessary 
that the parties should be residents of different 
states to give the court jurisdiction of the motion;?® 


writ issued was not cognizable as a 
suit in rem in admiralty, but only as 


tug, which for want of due diligence 
on the part of his custodian sprang 
a leak and sunk, the marshal was lia- 
ble to the owner for the damage oc- 
casioned thereby. Jones v. McGuirk, 
51 Ili. 382, 383, 99 Am.D. 556. 

{b] Duty to exercise care.—It is 
the duty of a marshal, who has taken 
possession of a steamboat under a 
writ from a federal court, to exercise 
ordinary care in looking after the 
boat, and he is responsible for the 
failure of his custodian to exercise 
the same degree of care, and what will 
constitute reasonable or ordinary care 
will depend on the circumstances of 


the case. Sharp v. Layne, (Ky.) 117 
S.W. 292. 

95. Randolph v. Donaldson, 9 
Cranch (U.S.) 76, 3 L.Ed. 662. 

96. Hawkins v. Thomas, 29 N.E. 
to, ond. App. 39.9) 

97. Bagley v. Yates, 2 F.Cas.No. 


725, 3 Mciuean 465; The Laurens, 14 
F\Cas.No. 8,122, Abb.Adm. 508, 7 N.Y. 


Leg.Obs. aa yew Vis Lockwood, 4 
Cow. (N.Y.) 4 
[a] Rule elke (1) where a 


deputy marshal demanded and col- 
lected of plaintiff money alleged to 
be due for a fine imposed by a court 
martial whose proceedings were in 
fact void. Frye v. Lockwood, 4 Cow. 
(N.Y.) 454. (2) To. farvlure, of. 2) 
deputy marshal to pay into court for- 
eign coin attached by him, such coin 
being money to be paid into court, 
and not property to be held in custody 
by him. The Laurens, 14 I'.Cas.No. 
8,122, Abb.Adm. 508. 


98. Servis v. Marsh, 38 F. 794 
(common-law rule that a sheriff is lia- 
ble to a judgment creditor in the 
amount of the judgment for a volun- 
tary escape of defendant who is in 
the sheriff's custody under capias ad 
satisfaciendum, which is in force in 
Illinois, is applicable to a deputy 
marshal for that state, who consents 
to the escape of a prisoner in his 
custody by direction of the marshal). 


99. Elyea v. Williamson, 59 Ga. 


904, 50 Mich. 560 (bill by deputy’s ad- 
ministrator to compel marshal to pro- 
tect estate against judgment for 
trover). 

2. McVey v. Gross, 11 F.(2d) 379 
(negligent operation of automobile 
resulting in death of pedestrian). 


3. Matthews v. Densmore, 3 S.Ct. 


126, 109 U.S. 216, 27 L.Ed. 912; Hx p. 
Sifford, 22 F.Cas.No. 12,848; Foucher 
v. Kenner, 36 La.Ann. 149; Goddard 


v. Parsons, 42 P. 1134, 12 Utah 376. 


[a] Liability for holding person 
in custody.—Marshal having a person 
in custody under lawful process is 
bound to retain such custody, and in 
the proper use of such force is not 
guilty of a crime against the law of 
the state in which the transaction oc- 
curred. Ex p. Sifford, 22 F.Cas.No. 
12,848. 

4. Hamlin v. Government of Canal 
Zone ex rel. Parker, 26 F.(2d) 161; 
Swires v. Brotherline, 41 Pa. 135, 80 
Am. Di} 60d Kellpatrick va oMrost; 9 2 
Grant (Pa.) 168. 


[a] Canal Zone.—Deputy marshal 
for Canal Zone is subject to orders 
of court, whose process is received 
by him for execution, and protected 
in complying therewith. Hamlin v. 
Government of Canal Zone ex rel. 
Parker, 26 F.(2d) 161. 


5. Matthews v. Densmore, 3 S.Ct. 
126, 109 U.S. 216, 27 L.Ed. 912 (writ of 
attachment held a sufficient protec- 
tion to the marshal who levied it, in 
an action of trespass against him in 
the state court by the owners of the 
goods levied on, who were not defend- 
ants in the attachment). 


G6 Bryan vi Ker32S:Ct. 26,222 0. 
S207. 56 Lewd  tranirey L638. Kye 233% 
90 C.C.A. 179] Cwrit in usual form of 
monition and warrant of arrest in 
suit in rem, to which purported sig- 
nature of deputy clerk was affixed un- 
der ineffectual designation of author- 
ity). 

7. Bryan vy. Ker, supra (where case 
stated in the libel upon which the 


a personal action for damages). 


8. Maryland Casualty Co. v. Gates, 
290 F. 65 [cert den 44 S.Ct. 36, 263 U. 
S. 708, 68 L.Ed. 517] (overruling con- 
tention that marshal seizing property 
in replevin action was liable as tres- 
passer because replevin action would 
not lie in Washington on this ground 
and on the further ground that the ac- 
tion was maintainable). 


9. Maryland Casualty Co. v. Gates! 
290 F. 65, supra. 


10. Bowler v. Eldredge, 18 Conn. 
1 (a warrant issued by a federal 
judge, directing a United States 
marshal to take a vessel from one 
person and deliver it to another per- 
son in a foreign state, to abide the 
order of a district judge in the latter 
state, not attested by the clerk, and 
not bearing the seal of the court, is 
no protection to the officer executing 
it). See also Ex p. Field, 9 F.Cas.No. 
4,761, 5 Blatchf. 63 (order of sub- 
ordinate in War Department directing 
marshal not to obey writ of habeas 
corpus was no justification for dis- 
obedience). 


11. Lyon v. Goree, 15 Ala. 360; 
Hanna v. Steinberger, 6 Blackf. (Ind.) 
520; Weber v. Henry, 16 Mich. 399; 
Gilman v. Williams, 7 Wis. 329, 16 
ae PAMGYs 


2. Hanna v. Steinberger, 6 Blackf. 
(ind) 520. 


13. Gwin v. Breedlove, 2 How. 
S:)°29, 11) L.Ed: 167 


[a] Penalties and amercement.—A 
marshal, being called on by the court 
to bring before them any defendant 
arrested by him on any original writ 
or mesne process, according to the 
tenure of his return, and failing so to 
do, may, on motion, be amerced to the 
amount of the debt, or damages and 
costs. Winter v. Simonton, 30 F.Cas. 
No. 17,892, 2 Cranch Ci. 585, 


14. See Federal Courts § 13. 


15. Gwin v. Breedlove, 2 How. (U. 
S.) 29, 11 L.Ed. 167 (motion against 


(U. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 35-38] 


but the sureties of a marshal cannot be joined with 
him in such proeceding, for they must be proceeded 
against by action on the bond.1® Similarly a deputy 
marshal being an officer of the district court is sum- 
marily punishable by it for malfeasance in office ;17 
and where a deputy marshal receives money on a 
judgment after he has returned the execution, he 
may be attached on a neglect to pay over the amount 
in pursuance of the order of the court,!® and juris- 
diction to proceed against him by attachment for mis- 
conduct while in office is not ousted by his resigna- 
tion.1® But on a motion in behalf of the United 
States to commit a deputy United States marshal for 
failure to pay over money collected by him, it has 
been held that he may show, as good cause why he 
should not be attached, that the United States is 
indebted to him for fees of office in a sum greater 
than the amount of the money so collected.?° 


[§ 36] (2) Actions. The remedy for a false re- 
turn is by action.??_ In an action against a marshal 
for wrongfully taking plaintiff’s goods it is not nee- 
essary to allege that they were taken by defendant 
as marshal,*? and in an action against the marshal 
for a trespass committed by a deputy it is not 
necessary to allege defendant’s official character or 
that the trespass was committed through a deputy.?? 
When defendant pleads remission of a forfeiture 
or penalty as justification for failure to levy an 
execution on a judgment thereon, it is unneces- 
sary to allege the facts on which the remission was 
founded.?4 


[§ 37] 2. On Contract. A marshal is personally 
liable upon a contract made in excess of his author- 
ity, although in contracting he was acting in his offi- 
cial capacity and for the benefit of the government ;2° 
and he is liable for storage of property attached by 
him,?* and for labor by one whom he has employed 
as keeper of goods attached, on mesne process.2? 


a marshal is not a new suit, but an 31. 
incident of the prior one). 32. 

16. Gwin v. Barton, 6 How. (U.S.) 
le, ADAMO OR yaa 
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See notes infra this section. 


McVey v. Gross, 11 F.(2d) 379; 
Bollin v. Blythe, 46 F. 181. 
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[§ 38] 3. On Official Bonds—a. Nature and Ex- 
tent of Liability. Marshals are required to give bond 
for the faithful performance of their duties,?® and 
the rules of liability of sureties on official bonds gen- 
erally,?® and, in particular, sureties on the bonds 
of sheriffs,°>° are applicable to the sureties in the 
marshal’s bond.*! Thus the bond is to receive a 
strict interpretation,*? and, to render the surety lia- 
ble, there must be a violation of the condition of 
the bond.** The sureties are liable for wrongful 
attachment by the marshal,*4 for an assault in ex- 
ecuting a writ,°> for failure of the marshal to take 
sufficient security on a replevin bond,*® for failure 
to pay witness certificates for fees earned by at- 
tendance on a federal court,*” for failure to produce 
the proceeds of the sale of a vessel subject to the 
order of a court,*® and for failure to pay over money 
collected to the person entitled thereto,?® but not 
for failure to pay over to plaintiff the proceeds of 
a sale under execution of property of a third per- 
son,*® or for default of the marshal occurring prior 
to the execution of the bond.4! The sureties are 
not. released by mere delay in enforcing the claim 
when there was no agreement to extend time to the 
marshal,** and the failure of the United States to 
present its claim against the estate of a deceased 
United States marshal constitutes no defense to an 
action against the sureties on his official bond.42 


Acts of deputies. The sureties are liable for the 
official acts or misconduct of the marshal’s deputies, 
such as the wrongful death of a prisoner through 
the deputy’s unfitness,** or the failure of the deputy 
to serve original process,*® but not for personal 
wrongs not committed by the deputy under color of 
his office,*® nor for the acts of a deputy who seizes 
goods without writ or process, without his principal’s 
knowledge or consent, and when not in the discharge 
of any official duty ;*7 nor for the act of a deputy in 


212, 3 L.Ed. 708. See U. S. v. Meade, 
76 P. 467, 8 Ariz. 367 [aff 80 P. 326, 9 
Ariz. 209] (where, in an action on the 
bond of a marshal, the court refused 


17. The lMJaurens, 14 F.Cas.No. 
8,122, Abb.Adm. 508. 

18. Bagley v. Yates, 2 F.Cas.No. 
725, 3 McLean 465. - 

19. ihe. —aurens, 14. H.Cas.No. 


8,122, Abb.Adm. 508. 

20. U. S. v. Mann, 26 F.Cas.No. 
15,716; 2 Broek. 9. 

21. Segourney v. Ingraham, 21 F. 
Cas.No. 12,634, 2 Wash.C.C. 336 
(where, in response to a rule requir- 
ing a return the marshal returned 
that one defendant could not be found 
and that plaintiff directed him not 
to serve the other defendant). 


22. Drake v. Paulhamus, 66 F. 895, 
14°CiCexA.- £62 [reh den'’69 FE. 828, 15 
CiOAs 6987: 


23. Hirsch v. Rand, 39 Cal. 315. 

24. U.S. v. Morris, 10 Wheat. (U. 
S.) 246, 6 L.Ed. 314 [aff 26 F.Cas.No. 
15,816, 1 Paine 209]. 

25. Holt v. Bacon, 30 Conn. 21. 

26. Fitchburg R. Co. v. Freeman, 
12 Gray (Mass.) 401, 74 Am.D. 600. 

27. Searles v. Andrews, 111 Mass. 
529. 

28. See supra § 2. 

29. See Officers §§ 388-449. 


80. See Sheriffs and Constables §§ 
783-1111. : 


33. McVey v. Gross, 11 F.(2d) 379. 


34. Lammon y. Feusier, 4 S.Ct. 286, 
111 U.S. 17, 28 L-Ed. 337 (the taking 
by a marshal, on a writ of attachment 
on mesne process against one person, 
of the goods of another). 


35. Palmer v. King, 41 App.D.@. 
AVON 1 VALUER A916D) 9278, Ann-Cas. 
1915C, 1139 (assault, which will sus- 
tain an action on a marshal’s bond, is 
committed when, in the execution of 
a writ of replevin, he forcibly over- 
comes the resistance offered by the 
occupant of a house to his entry 
through an open window for the pur- 
pose of serving the writ). 


36. Bispham v. Taylor, 3 F.Cas.No. 
1,442, 2 McLean 355. 


37. Bollin v. Blythe, 46 F. 181. 


38. Hernandez v. Montgomery, 2 
Mart.N.S. (La.) 422 [aff 12 Wheat. (U. 
Se) OO aCe iGo" « 


39. Hagood y. Blythe, 37 F. 249 
(failure to pay costs due plaintiff as 
clerk of the court). 


40. Heath v. Daggett, 21 Mo. 69 
(holding also that it did not make 
any difference that plaintiff executed 
a bond of indemnity to the marshal 
before selling, where the law did not 
make it imperative on him to sell on 
receiving such bond). 


41. U.S. v. Giles, 9 Cranch (U.S.) 


to receive as proof of liability of the 
Sureties the pleadings and the judg- 
ment in an action in which the United 
States had judgment against the 
marshal, nothing in them tending to 
show that the items for which the 
judgment was had against the mar- 
shal were for items chargeable 
against him during the life of the 
bond). 


42. Hagood v. Blythe, 37 F. 249. 
43. U.S. v. Adams, 54 F. 114. 


44, Asher v. Cabell, 50 F. 818, 1 
C.C.A. 693 (under state statute, giv- 
ing a right of action for wrongful 
death, a United States marshal who, 
knowing that certain lawless persons 
are hostile .to a prisoner in his cus- 
tody, *delivers him for transport, 
shackled to a deputy, whom he knows 
to be incompetent and unfit, is liable 
on his official bond, because of his 
own negligence, for the killing of 
such prisoner by a mob, through the 
deputy’s unfitness). 


45. U. S. v. Moore, 
15,802; 2 Brock. 317: 


46. McVey v. Gross, 11 F.(2d) 379 
(negligent operation of automobile in 
returning from place where deputy 
served process). 


47. Dysart v. Lurty, 
Okl. 601. 


26 ¥F.Cas.No. 


41 P. 724, 3 
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discharging sureties on a replevin bond, where plain- 
tiff’s attorney misled the deputy and induced his er- 
roneous act.*® 


Fees of deputies. It has been held that there is 
no liability on the bond for fees earncd by deputies, 
and not paid to them, though the marshal has re- 
ceived them from the Government,*® but it seems 
to have been assumed in some eases that there could 
be a recovery of such fees on the bond,®® and it 
has been held that the sureties were not released 
from liability beeause the deputy permitted the 
marshal to return executions without payment of 
‘the deputy’s costs, and to enter satisfactions.°* 


[§ 39] b. Actions on Bonds—(1) In General. An 
action les on the official bond of. a United States 
marshal for breach of its conditions,°®? the rules re- 
lating to. the enforcement of official bonds,°* and in 
particular to sheriffs’ official bonds,°* being applica- 
ble, in general, to actions on marshals’ bonds.*° 
While a deputy marshal is personally liable for his 
acts,®* his liability for acts which also constitute 
breaches of the marshal’s bond®’ is not on the bond, 
and there can be no recovery against him in an ac- 
tion ex contractu on the bond.*® 


[§ 40] (2) Parties. The action may be brought 
by anyone injured by the breach,®® or by an as- 
signee of the claim,®° in his own name,*! or in the 
name of the United States, at his option,®? but the 
United States is not substantially a party to the 
record. In accordance with the general rule,®* 
an action for the wrongful seizure of property of a 
corporation should be brought by it, and not: by a 
stockholder.*® In an action for wrongful levy of 
an attachment, it has been held that the sureties 
on the marshal’s bond, and the sureties on an in- 
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demnity bond given him in the attachment suit may 
be joined as defendants.°®® 

[§ 41] (3) Pleadings. As in actions gencrally,** 
the complaint must state facts sufficient to consti- 
tute a cause of action.°® Thus, it must be alleged 
that the wrong complained of was a violation of the 
marshal’s official duty.®® It has been held that in 
an action for neglecting to make money under an 
execution, it, should be alleged that the execution 
had not been suspended by a replevy bond, as might 
have been done,’® but that it is not necessary to 
aver that the penalty of the bond has not been paid."! 
In an action on a deputy’s bond to indemnify the 
marshal, an allegation that he failed to return speci- 
fied executions is a good assignment of a breach.’? 
A replication must be responsive to the plea.7? <A 
claim of a credit which has not been presented to 
the accounting officers of the treasury for their ex- 
amination and been by them disallowed, as provid- 
ed by statute,7* cannot be pleaded as a set-off,"® nor 
can a set-off be pleaded when the marsha] has used 
it as a set-off to another claim.7® 


[§ 42] (4) Evidence. In accordance with the gen- 
eral rule that every fact necessary to constitute a 
cause of action must be proved,*7 it must be proved 
that the wrong complained of was a violation of the 
marshal’s official duty.‘® In an action for wrongful 
seizure of property purchased by plaintiff for value 
from the defendant in an attachment, the burden 
is on defendants to prove that plaintiff had notice 
or was put on inquiry as to the seller’s insolvency 
and intent to defraud ecreditors.7® Court dockets and 
records showing the receipt of money under execu- 
tions by the marshal or his deputies are admis- 
sible,S° as is an account, signed by a United States 
marshal, of the sale of a vessel and cargo, found 


4g. U.S. v. Conklin, 1 Wall. (U.S.) 
644, 17 L.Ed. 714. 


49. Bollin v. Blythe, 46 F. 181. See 
Gaston y. Fitzsimmons, 50 F. 391 (so 
holding on the seemingly untenable 
ground that the remedy of the deputy 
was against the Government); U. § 
v. Fitzsimmons, 50 F. 381 (in a suit 
by the government on his bond the 
marshal is not entitled to a set-off 
for fees still owing to his deputies). 


50. .Hagood v. Blythe, 38 F. 76; 
McNairy v. Marshall, 7 Humphr. 
(Tenn.) 229.' 


[a] Complaint held sufficient as 
against motion to make definite and 
certain in action by deputy’s assignor 
for fees earned by deputy. Hagood 
v. Blythe, 38 F. 76. 


51. McNairy v. Marshall, j 
Humphr. (Tenn.) 229 (where this was 
done in connection with a determina- 
tion of the amount due the deputy 
with the understanding that the bal- 
ance due would be paid forthwith). 


52. Bollin v. Blythe, 46 F. 181; 
Dick v. Reynolds, 4 Mart.N.S. (La.) 
525. 

53. See Officers §§ 418-449. 

54. See Sheriffs and Constables §§ 
965-1111. 

55. See cases infra this section 
and §§ 40-43. 

56. See supra § 33. 

57. See supra § 38. 

58. Hawkins v. Thomas, 29 N.EH. 


157, 3 Ind.App. 399. 


59. Bollin v. Blythe, 46 F. 181; 
Pigs v. Reynolds, 4 Mart.N.S. (la.) 
020. : 

60. Bollin v. Blythe, 46 F. 181. 

61. —Bollin’ v.. Blythe, supra: .U. S. 
Vv. Davidson, 25 F.CasiNo. 14,921, 1 
i Hernandez v. Montgomery, 
.S. (La.) 422 [aff 12 Wheat. 
(UES; 229;, 6 Hass. 75q: 

62. U.S. v. Davidson, 25 F.Cas.No. 
14,921, 1 Biss. 433. 

63. U.S. v. Davidson, supra. 

64. See Corporations § 1444. 


65. Maryland Casualty Co. Vv. 
Gates, 290 F. 65 [cert den 44 S.Ct. 36, 
263 U.S. 708, 68 L.Ed. 517] (action 


cannot be maintained by one who par- 
ticipated in organization of corpora- 
tion, in which her interest was rep- 
resented by one-half of corporate 
stock, the shares having been issued 
and the new company having begua 
business, though the property had not 
been delivered to the corporation). 


66. Cabell v. Hamilton-Brown 
Shoe Go., 16 S.W. 811, 81 Tex. 104. | 


67. See Pleading § 134. 
68. Bispham v. Taylor, 3 F.Cas.No. 
1,448, 2 McLean 355; Hawkins v. 


Thomas, 29 N.H. 157, 3 Ind.App. 399. 


69. Hawkins v. Thomas, supra (a 
complaint, which alleges in general 
terms that the marshal and his depu- 
ty were acting illegally, but does not 
state that any writ had been issued, 
or that any offense against the United 
States laws had been committed, fails 
to state a cause of action). 


70. Bispham v. Taylor, 3 F.Cas.No. 
1,443, 2 McLean 355. 

Negativing defenses generally see 
Pleading § 165. 

71. Sperring v. Taylor, 22 F.Cas. 
No. 13,235, 2 McLean 362. But see 
Sheriffs and Constables § 1051 (as to 
conflict on this point regarding bonds 
of sheriff). 

72. Lewis v. 
(Ky.) 196. 

73. Sedam v. Taylor, 21 F.Cas.No. 
12,608, 3 McLean 547. 


Requisites of replications generally 
see Pleading §§ 405-436. ‘ 


Crockett, 3 Bibb 


7% Rev. St: § 951 (28 USCA) § 7774). 
75. Halliburton v. U. S., 13 Wall. 
(U.S.) 63, 20 L.Ed. 533; Fitzsimmons 


v. U. S., 54 B. 812, 4 C.C.A. 589: 


76. U. S. v. Prentice, 27 F.CasiNo, 
16,083, 6 McLean 65 (where the mar- 
shal sought to set off the disallowed 
items of an account which showed a 
balance due the Government even 
though the disallowed items were 
credited). 


77. See Pleading § 1160. 


78. Hawkins v. Thomas, 
157, 3 Ind.App. 399. 


29 N.E. 


79.» Hinds v., Keith, 57-8010, Ge: 
CeA238 1: 
Burden of proof generally see 


Fraudulent Conveyances § 726. 


80. Williams ‘v. U. S., 1 How. (U. 
S:.)7290;) 10 Likid. 35: 

Admissibility generally 
dence §§ 906—913. 


see Evi- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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among his papers after his decease.81 The mere 
failure to serve process does not imply the loss of 
the debt by the officer’s negligence.*? 


[§ 43] (5) Judgment and Amount of Recovery. 
Where a suit is instituted by an individual upon a 
marshal’s bond, the petition should ask for the actual 
damages sustained, and not for the whole penalty 
of the bond, and judgment should be not for the 
penalty but for the actual damage,** but when judg- 
ment is entered for the penalty of the bond, it re- 
mains as security for all persons injured by de- 


V. INDEMNITY 


[§ 44] When authorized by statute,’ the mar- 
shal may demand,*? or take,®® a bond to indemnify 
him from lability in executing a writ, and inde- 
pendent of statute, such a contract will be en- 
foreed,®! and it has been held that when such bond 
has been furnished the marshal has no discretion 


*UNITED STATES NOTES.!. They are what are 


commonly known as “greenbacks.”? 
UNITED STATES OBLIGATION. 
UNITED STATES OFFICER.+* 


UNITED STATES PAPER CURRENCY MON- 
EY.® The term embraces that character of paper 
currency issued and allowed to be used as a medium 
and circulated as money under the authority of 
the laws of the United States.¢ It includes treas- 
ury notes, commonly called “greenbacks,” silver cer- 
tifieates and gold certificates.” 

UNITED STATES SUPREME COURT MARSH- 
AL. An officer of the Supreme Court of the United 
States, appointed by the court according to statu- 
tory power, whose salary, and duties, namely, to 
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fault of the marshal.8* Jf the loss of a debt be 
the direct legal consequence of a failure to serve 
process, the amount of the debt is the measure of 
damages,*®> and, when a statute so provides, the 
amount of an execution is recoverable for failure to 
return an execution in time.8¢ In a suit by the 
United States for sums due on the marshal’s ac- 
counts, interest should be allowed from the date 
when a balance was stated by the treasury offi- 
cials.87 


TO MARSHAL 


but to execute the writ.°* It has been held, in one 
jurisdiction, that an attaching creditor who has in- 
demnified the marshal may defend an action against 
the marshal, in the name of the marshal,®* but that 
he has no right to intervene and be made a party. 


attend the court at its sessions, serve and execute all 
process issuing from it, or made by the chief justice 
or an associate justice in pursuance of law, take 
charge of all property of the United States used by 
the court or its members, and whose power, with 
approval of the chief justice, to appoint assistants 
and messengers to attend the court, are regulated 
by statute.§ 


UNITY.® 


UNIUSCUJUSQUE CONTRACTUS INITIUM 
SPECTANDUM EST, ET CAUSA.” 


UNIUS OMNINO TESTIS RESPONSIO 
AUDIATUR.1! 


UNIVERSAL.*? 


NON 


81. Hernandez v. Montgomery, 2 
Mart.N.S. (La.) 422 [aff 12 Wheat. (U. 
Shel29.76 hd. 575). 

s2. U. S. v.. Moore, 
15,802, 2 Brock. 317. 

83. Hagood v. Blythe, 37 F. 249; 
Adler v. Newcomb, 1 F.Cas.No. 83, 2 
Dill. 45. : 

84. Wetmore v. Rice, 29 F.Cas.No. 
17,468, 1 Biss. 237. 


So. vUzhis:. Ve eMoore, 
15,802, 2 Brock. 317. 


86. Grubbs v. Needles, 70 F. 199, 
17 C.C.A. 60 (holding that under 
Mansfield Dig. [Ark.] § 3061, in force 
in the Indian Territory, where a mar- 
shal received two successive execu- 
tions on the same judgment and had 
failed to return either of them in 
time, plaintiff was entitled to judg- 
ment against the marshal and his 
sureties for the whole amount speci- 
fied in one of the executions, with in- 
terest, but without any damages). 

87. U.S. v. Fitzsimmons, 50 F. 381 
(so holding though the amount found 
due was less than the balance stated). 

88. Necessity of statutory author- 
ity see Sheriffs and Constables § 555. 

89. Ashby v. Faulkner, 4 Alaska 
743. 

90. Powell v. Sickinger, 4 Alaska 
279 (holding also that section 515 of 
the Alaska Code of Civil Procedure 


26 F.Cas.No. 


26 F.Cas.No. 


requiring the party demanding that 
the marshal perform a service, to pay 
his fees or give bond to indemnify 
him for such fees, furnishes statuto- 
ry authority). 

91. Powell v. Sickinger, supra. 

92. Ashby v. Faulkner, 4 Alaska 
743 (writ of restitution). 

Duty of sheriff to proceed see Sher- 
iffs and Constables § 578. 

938. McKee v. Coffin, 1 S.W. 
66 Tex. 304. 

Defense by sheriff’s indemnitors 
see Sheriffs and Constables § 641. 

94. McKee v. Coffin, 1 S.W. 276, 66 
Tex. 304. 

Substitution of sheriff’s indemni- 
tors as parties see Sheriffs and Con- 
stables § 641. 

1. See United States 
ante. 

“Securities” § 3 text and note 76. 

2 Us S. vi Howell, 64:2) 210,014. 

“Greenbacks” 28 C.J. p. 825. 

3. See Obligation § 4 notes 18 [a], 
24. 

4. See United States §§ 34-77. 

“Officer” see Officers § 3. 

“Officer of the United States” see 
Bribery § 6 text and note 67. 

5. See United States Currency 
ante. 


276, 


Currency 


That which pertains to all with- 
6 Kimbrough v. State. 13 S.wWw. 
218, 28 Tex.App. 367, 368; Wilson 


ve State (Tex-Cr.) 72 S.W. 862) 864. 


7. Rucker vy. State (Tex.Cr.) 26 S. 
W. 65, 66 


8 Fed. Jud. Code § 331 (derived 
from: Jud. .Code ([i9t tS s2o45 5 test 
Rev. St. § 680). 

9., See Joint 33 C.J. p. 835; Party 


LIA Ci Ses 2 Os 
Unity of: 

Interest see Equity §§ 305-307, 309: 
Joint Tenancy § 9; Parties § 108 et 
seq. 

Possession see Joint Tenancy § 9. 

Time see Joint Tenancy § 9. 

Title see Hasements §§ 44, 114, 156- 
161; Joint Tenancy § 9. 

10. A maximum meaning ‘The 
commencement and cause of every 
contract are to be regarded.” Bur- 
HCE VD [Citi gDigg i rae Sse Story 
Bailm. § 56]. 

11. A maximum meaning “Let not 
the evidence of one witness be heard 


at all.” Bouvier L. D. [cit Code 4, 
20, 9; 3 Blackstone Comm. p. 370]. 
12. See Universality post. 


Universal: 
Agent see Agency § 17. 


Legacy or legacy under universal ti- 
tle see Wills [40 Cye 1871]. 


*By CHARLES REZNIKOFF (United States Notes—Unlawful inclusive). 
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out excéeption.1® 


Universal succession.'* The artificial continuance 
of the person of a deceased by an executor, heir, or 
the like, so far as succession to the rights and obli- 
gations is coneerned.?® 


UNIVERSALIA SUNT NOTIORA SINGULARI- 
BUS.1¢ 


UNIVERSALITY.17 As an attribute of a resid- 
uary clause, it has “universality” if it is so framed 
as to sweep in by its terms the whole of the prop- 
erty to which it applies.t® 


UNIVERSITAS VEL CORPORATIO NON DICI- 
TUR ALIQUID FACERE NISI ID SIT COLLEGI- 
ALITER DELIBERATUM, ETIAMSI MAJOR 
PARS ID FACTAT.?® 


UNIVERSITY. As a noun, the word is defined 
elsewhere.2®° As an adjective, it has been used in 
certain phrases?! which have been judicially con- 


strued: ‘University lands,”?? and “university pur- 
poses.”?8 

UNIVERSUS TERMINUS IN LEGEH DIES 
UNUS.?4 
“Malice” § 16. 26. 


Partnership see Modern Civil Law § 

186; Partnership § 5 

“General” distinguished see 28 C. 
J. p. 608 text and note 68. 

13. Webster D. [quot Koen v. 
State, 35 Neb. 676, 678, 538 N.W. 595, 
DME RAL S20). 

14. “Succession” see Descent and 
Distribution § 1. 


27. 
supra. 


28. Webster 


State v. St: Louis, ete., R.Co., 
(Tex.) 197°S.W: 11006, 


S2W... 996; 213) Pex. (5.70, 33 AR. 


State.v. St. Louis, etc., R. Co., 


“Just” 35 C.J. p. 431. 


19)) 
Oglesby Grocery Co., 264 105 HS, 605i. 


“Justice” 35 C.J. p. 434. 


UNIVERSAL—UNJUST 


UNJUST.25> The word has a well-known significa- 
tion.2® It means contrary to what is just;** con- 
trary to justice and right;?® not conforming to the 
standard of just and right;?® inequitable or iniquit- 
ous;*° not legitimate;*! not legitimate, fair, or 
just;32 unfair;?%  unmerited;** unrighteous;** 
wrongful;** that which is against the established 
law ;*? that which is opposed to a law which is the 
test of right and wrong.°& A law to be “unjust” 
must be contrary to right or justice.®® 


Unjust discrimination.t® Different treatment of 
persons of the same class under like or similar con- 
ditions.41 <A charge, to constitute an “unjust dis- 
crimination,” must be for like or contemporaneous 
service under substantially similar conditions or cir- 
cumstances.*? 


Unjust enrichment. A phrase much used by Prof. 
James Barr Ames to designate a principle which 
lies at the foundation of the great bulk of quasi- 
contracts—that one shall not unjustly enrich him- 
self at the expense of another.* 


Other phrases: “Unjust and unreasonable 
rates,”4* “unjust or unreasonable practice,”*> “un- 


33 A.L.R. 367, rev 197 S.W. 1006, 1010 
(“it is not improbable that the word 
‘unjust’ was used in this section in 
the sense ascribed to it by Bouvier’) ; 
Riggins v. Ford, 1 Tex.App.Civ.Cas. § 
1286 (quot McTeer v. Young, [Tex. 
Civ.App.] 44 S.W. 194, 196)]. 

[quot U. S. 39. Komen v. City of St. Louis, 289 

S.W. 838, 841, 316 Mo. 9. 


40. See Carriers §§ 746-834, 945-— 


1011 [rev 261 
SOs 


15. Blackstone v. Miller, 23 S.Ct. 
277, 188 U.S. 189, 204, 47 L.Ed. 439. 


{a] “A fiction...that gives what- 
ever meaning it has to the say- 
ing ‘mobilia sequuntur personam.’” 
Blackstone y. Miller, 23 S.Ct. 277, 278, 
188 U.S. 189, 47 L.Ed. 439. 


“Mobilia sequuntur personam” see 
40 C.J. p. 1232 


16. A maxim meaning “Things 
universal are better known than 
things particular.” Morgan Leg. 


Max. [cit Stury’s Case, 2 Rolle 294, 81 
Reprint 809]. 
17. See Universal ante. 


18. Mason v. Ogden, [1903] A.C. 1, 
5 (per Lord Davey). 

19. A maxim meaning ‘A universi- 
ty or corporation is not said to do 
anything unless it be deliberated up- 
on as_a body, although the majority 
Should. do aiteas Bouvier sh: ADs. Welt 
EN ea Case, Davis 42, 48, 80 Reprint 
529]. 


20. See Colleges and Universities 
§ 1. 

21. See infra text and notes 22, 23. 

22. State v. Hewitt Land Co., 134 


Pp. 474, 477, 74 Wash. 573 (in certain 
legislation, a term used to designate 
‘Jands to be sold, and out of which 
the maintenance of the university 

. Lis] to come’’). 

23. See Colleges and Universities 
§ 13 note 75 [a]. 

24. A maxim meaning 
is a complete term in law.” 
Leg. Max. [eit Lofft 486]. 

25. See Unjustly post. 

Unjust: 

Disposition of property see Wills [40 

Cyc 1032, 1079, 1154, 1387]. 
Distinguished from: 

“Confiseatory’’ see 12 C.J. p. 

note 54 [a]. 

“Unjustifiable’’ see post. 


“One day 
Peloubet 
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“Right” 54 C.J. p 807. 

29,  State’v. St. Louis, etc, R. Co., 
(Tex.) 197 S.W. 1006, 1011 [rev 261 
Sai. 996 eso Rex: 15, 00,63'3 eAnluank ss Orel. 


30. Putnam Word Book [quot Mc- 
Grath v. Woods, 158 N.Y.S. 564, 565, 
93 Misc. 671 (rev 159 N.Y.S. 642, 1738 
App.Div. 561)]. 


“Tnequitable” 31 C.J. p 975. 
Sl. ‘State v..St. Louis, etc., R. Co., 


(Tex.) 197 S.W. 1006, 1011 [rev-261 S. 
W. 996, 113 Tex. 570, 33 A.L.R. 367]. 

“Legitimate” 36 C.J. p 988. 

32. Standard D. [quot McGrath v. 
Woods, 158 N.Y.S. 564, 98 Misc. 671 
(rev. 159 N-Y.S. 642, 1738 App.Di'v. 
561)]. 

“Pair” § 2. 

33. Putnam Word Book [quot Mc- 
Grath v. Woods, 158 N.Y.S. 564, 565, 
93 Misc. 671 (rev 159 N.Y.S. 642, 173 
App.Div. 561)]; State v. St. Louis, 
etc., R. Co., (Tex.) 197 SW. 1006, 1011 
[rev 261 S.W.. 996, 113. Tex, 570, 33 A. 
L.R. 367]. 

“Unfair? 65 C.J. p 1229: 

34. Putnam Work: Book [quot Me- 
Grath v. Woods, 158 N.Y.S. 564, 565, 
93 Misc. 671 (rev 159 N.Y.S, 642, 173 
App.Div. 561)]. 


35. Standard D. [quot McGrath v. 
Woods, 158 N.Y.S. 564, 565, 93 Misc. 
671 (rev 159 N.Y.S. 642, 173 App.Div. 
561)]. 

36. Standard D. [quot McGrath v. 
Woods, 158 N.Y.S. 564, 565, 93 Misc. 
671 (rev 159 N.Y.S. 642, 173 App.Div. 
Sol) 1s Webster Dy [quot Weise vA 
Oglesby Grocery Co., 264 F. 691, 695]. 


“Wrongful? [40 Cyc 2874]. 


37. Bouvier L. D. [quot Riggins 
Vi. Mord, 1 texApp Civ.Casausenlizs 6 
(quot McTeer v. Young, (Tex.Civ. 


App.) 44 S.W.(2d) 194, 196)]. 


38. Bouvier L. D. [quot St. Louis 
Southwestern Ry. Co. of Texas v. 
State, 261 S.W. 996, 998, 113 Tex. 570, 


947, 1015, 1016; Gas §§ 24, 35; HElee- 
tricity §§ 26, 30, 31; Telegraphs and 
Telephones 8 90-95. 

“Discrimination” 18 C.J. p 1138. 


“Unreasonable or unjust rate” see 
Rate § 9 text and note 51. 


41. Lindenburg v. American Rail- 
way Express Co., 106 S.E. 884, 886, 88 
W.Va. 439. See Augusta Brokerage 
Co. v. Central of Georgia Ry. Co., 62 
S.E. 996, 998, 5 Ga.App. 187; St. Louis, 
etc., R. Co. v. State, 281 S.W. 996, 998, 
999; 113) °Rex. 570,33 ACEER S6 ite prev, 
197 S.W. 1006]; Missouri, ete., R. Co. 
v. Thompson, 55 Tex.Civ.A. 12, 118 S. 
W. 618, 621, 622 [rev 103 Tex. 372, 126 
S.W. 257]; Railroad Commission of 
Texas v. Galveston Chamber of Com- 
merce, 115 S.W. 94, 99, 51 Tex.Civ. 
App. 476 (all construing phrase with 
reference to particular rule or stat- 
ute). 

42. Elk Hotel Co. v. United Fuel 
Gas Co., 83 S.E. 922, 924, 75 W.Va. 200, 
L.R.A. 1917E, 970. 
vous Bouvier L. D. See Contracts § 


See also Money Lent tee (Om ele 18 
Money Received 41 C.J. 26. 

44. City of Detect v. Public 
Utilities Commission, 140 N.E. 604, 
606, 108 Ohio St. 272. 

[a] “Confiscatory rates’ distin- 
guished.—The terms “are by no means 
synonymous. A rate which would 
not be confiscatory in character, by 
reason of the amount being somewhat 
above the point of confiscation, yet 
might not be a reasonable or just rate 
as between the public and the owner 
under all the circumstances of the 
case.” City of Portsmouth v. Public 
Utilities Commission, 140 N.F. 604, 
606, 108 Ohio St. 272. See Confiscato- 
ry 12 C.J. p 426 note: 54 [a]. 

“Unreasonable or unjust rate” see 
Rate § 9 text and notes 50, 51. 


45. Adams v. Mills, 52 $.Ct. 589, 
595, 286 U.S. 397. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


UNJUST—UNLAWFUL 


just refusal.’’48 


UNJUSTIFIABLE. Not justifiable; not defensi- 
ble or right.47 In a statute relative to the inflic- 
tion of physical pain or mental suffering on a child, 

“unjustifiable” is not used as the synonym of “un- 
just,”*® but as the antonym of “justifiable.’’49 


Phrase: “‘Unjustifiable’ deviation.’”’®° 


UNJUSTLY.*! The ordinary meaning of the word 
is contrary to justice or that which is “right. ao INS, 
used in the maxim, that no one shall be allowed to 
enrich himself unjustly at the expense of another,®? 

“unjustly” means unlawfully.** In an allegation 
“hath since unjustly entered and holds the ‘plain- 
tiff out,” “unjustly” means without right or wrong- 
fully.°° In the phrase “unjustly sued out,” refer- 
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word usually has reference to existing matters or 
conditions.®+ In a statute relative to payment to 
the state treasurer of a distributive share where 
the person entitled thereto is unknown, “unknown” 
presupposes the existence of such a person.®? 
Phrases: “Owners and claimants known and un- 


known,”’°? “to the grand jurors unknown,’®* “to 
the grand jury unknown,’’®> “to the jurors un- 


known,’®® “to the jurors yet unknown,’®? “owner 
unknown,’ “residence ‘unknown’ ”® “un, 
known claimant,”7° “unknown claimants,’™! “un- 


known event,”*? “unknown heirs,”?* “unknown own 
er,”*4 “ynknown owners,’’** “unknown owners of as: 
sessed immovable property,”™® “whose Christiar 
name is otherwise unknown,’ “whose name is un- 
known to the affiant,”’78 “whose true Christian name 


ring to a distress warrant, 


“unjustly” means not in 


is to the grand jurors unknown,”’?® “with a certain 


fact authorized by the statute. ie sharp instrument, to the jurors aforesaid un- 
Phrases: “Surreptitiously or unjustly,”57 and | known.”’° 

“unjustly and unfairly attempted.”®s UNLADEN.®! Phrase: “So unladen.’82 
UNKNOWN.®® The negative of “known.”®° The UNLAWFUL.®*. [§ 1] A. In General. The con- 
46. Dis. op. in In re Prime, 1 Barb. |] Matters, averment of: 70. Preston vy. Bennett, 68 S.H. 45, 


(N.Y.) 340, 352. 
47. Century D. 

Curtiss, 300 P. 

(Supp.) Gide 
“Justifiable” 35 C.J. p 896. 
“Right” 54 C.J. p 807. 


[quot People v. 
801, 804, 116 Cal.App. 


48. “Unjust” ante. 

49. People v. Curtiss, 300 P. 801, 
803, 804, 116 Cal. App. (Supp) UL, 
i — The Turret Crown, 284 F. 439, 
44, 

51. See Unjust ante. 


Unjustly: 

Distinguished from: 

“Tilegally” see 31 C.J. p 243 note 
22 [b]. 

“Surreptitiously” see 60 C.J. p 1184 
text and note 23. 

“Wrongfully” 
Cyc 2874]. 
52. Yates v. Huson, 8 App (D.C.) 

93, 99 (‘although it may include the 

idea of a thing done fraudulently, and 

secretly as well’). 


Synonymous see [40 


53. See Contracts § 10 note 62 
fa] (3). 
54 Sheasgreen Holding Co. v. 


i saiiiee 231 N.W. 395, 396, 181 Minn. 
7 


“Unlawfully” post. 


55. Roberts v. Niles, 49 A. 1043, 95 
Me. 244, 245, 246. 


Z 56. McKee v. Sims, 45 S.W. 564, 
OP Dex 51553. 


[a] “Tllegally sued out” distin- 
guished.—‘‘If the real facts author- 
ize the writ it would not be ‘unjust- 
ly sued out,’ though for want of com- 
pliance with the statute in some sub- 
stantial particular it be ‘illegally sued 
out.’’”? McKee v. Sims, 45 S.W. 564, 
UPA ies St eS y 


57. Automatic Weighing Mach. Co. 
v. Pneumatic Scale Corporation, 158 


BY 415,420; Yates v. Huson, 8 App. 
G@D:G;), (9:35 99. 
58. Kerr v. Force, 14 F.Cas.No. 7,- 


NeO so porancnc.C, 8, 


[a] Does not necessarily imply 
moral obliquity in reference to the 


official act of cashier. Kerr v. 
Force, 14 F.Cas.No. 7,730, 3 Cranch 
LOM OPES, 

59. Unknown: 


Legatee or distributee see Executors 
and Administrators § 1324. 


[66 C. J.—3] 


Generally see poor ments and In- 
formations § 197. 


Manner and means of killing see 
Homicide § 288 


Name of person ener than accused 
see Indictments and Informa- 
tions § 272. 


Owner, property of: 
Assessment see Municipal Corpora- 


tions § 3138 note 80 [e]; Taxa- 
tion §§ 784, 874. 


HEstray see Animals §8§ 268, 307. 
Judgments § 1412. 
Larceny § 308. 


Sale see Bailments § 88; Taxation 
§ 1538. 
Party: “ 
Generally see Parties § 324; Proc- 
ess §§ 41, 


Accused see Tnaiinents and Infor- 
mations § 231. 
Corespondent see Divorce § 275. 


Partition §§ 278, 300-306, 337. 


Thing contained in thing sold see 
Sales § 80. 
60. 


Thomson v. Hayes, 111 N.Y.S. 
495, 59 Misc. 425, 428. 


[a] Of subject of wager, “un- 
known” refers to something as to 
which the parties are not informed 
or have no knowledge. ‘Thomson vy. 
Hayes, 111 N.Y.S. 495, 59 
428. 

“Known” see Know § 3. 


61. Thomson v. Hayes, 111 N.Y.S. 
495, 59 Misc. 425, 428 (‘in ordinary 
parlance, [the word would] have ref- 
erence to an existent matter not 
known to the parties’’). 

62. Matter of Lane, 2 Connoly 
Surr. 266, 268, 20 N.Y.S. 78. See Ex- 
ecutors and Administrators § 1324 
note 72 [a]. 


Misc. 425, 


63. See Taxation § 874. 

64. See Indictments and Informa- 
tions § 272; Homicide § 288. 

65. See Indictments and Informa- 
tions § 272; Larceny § 308. 

66. See Homicide § 288. 

67. See Indictments and Informa- 
tions § oe 


68. Cary v. Holmes, 19 So. 723, 724, 
109 Ala. 317. 

69. Brooks v. Bonner, 
S.W. 564, 566. 


(Tex.) 149 


46, 47, 67 W.Va. 392 
71. Preston v. Bennete supra. 


72. See Event 21 C.J. p 1260 text 
and note 39. 


73. Howell v. Garton, 108 P. 844, 
82 Kan. 495, 497; State v. Murphy, 86 
So. 868, 869, 124 Miss. 440; Wall v. 
Holladay- Klotz Land, etce., Co., 15S. 
W. 385, 175 Mo. 406, 412; Phillips Vv. 
Tompsony 13hISP 461) 9 464" 465.5173 
Wash. 78, L.R.A.1918F 599, Ann.Cas. 
1914D 672. See Judgments § 1412; 
Process § 112. 


74. In re La Salle Realty Co., 132 
So. 516, 518, 171 La. 965; Catlett v. 
Combs, (Tex.) 227 S.W. GOT ne OSs 


Bomar v. Runge, (Tex.) 225 S.W. 287, 
288; Scales v. Wren, 127 S.W. 164, 
103 Tex. 304. See Judgments § 1412. 


[a] Assessment of property as be- 
longing to an “unknown owner” is 
not an assessment “against the owner 
thereof,’ but is rather an assessment 
against the property. Cary vw 
Holmes, 19 So. 723, 109 Ala. 217, 218. 

75. See Judgments § 1412; Mu- 
nicipal Corporations § 3138; Taxa- 
tion §§ 784, 874. See also Partition §§ 
ZU Sip GON 


76. Webre v. Lutcher, 12 So. 834, 
836, 45 La.Ann. 574 


77. See Thdtetments and Informa- 
tions § 231. 


78. See Indictments and Informa- 
tions § 197. : 

79. See Indictments and Informa- 
tions § 231. 

80. See Homicide § 288. 

81. See Laden 85 C.J. p 932. 

82. The Cherie, 13 F.(2d) 992, 994. 

83. See Unlawfully post. 


Unlawful: 
Accumulation see Perpetuities §§ 81- 
87. 


Assembly see post. 
Combination see Conspiracy § 12; 


| Monopolies §§ 47-182. 


Detainer see Forcible Entry and De- 
tainer 26 C.J. p, 797; Replevin 54 
C.J. p 404. 


Detention or restraint see False Im- 
prisonment 25 C.J. p 439; Habeas 
Corpus 29 C.J. p 1; Marine Insur- 
ance § 283. 


Discrimination see Civil Rights §§ 


10-44. 
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verse of “lawful” ;8* prohibited by the law.®> “Un- 
lawful” has been defined as contrary to law;*® illegal 
not lawful;8? not lawful or contrary to some ex- 
press provision of the law;5* not authorized by 
law;®° not justified or warranted by law;°° not per- 
mitted by law;°! without authority of law.°? How- 
ever, the: word does not necessarily mean contrary 
to law$°? if may mean simply not authorized by 
law.°+ A thing may be “unlawful” without being 
contrary to good morals or to natural justice.°” As 
used in pleading, “unlawful” assigns no specific le- 
gal character to the acts alleged.°* A thing may 
be “unlawful” in two senses: First, in the sense 
of unenforceable by law,®* and, secondly, as moral- 
ly wrong, but not punishable by criminal law.°® 


UNLAWFUL 


ceedings to set aside or have modified an order of 
a public service commission, if “it is unreasonable 
or unlawful,” to the extent that an order is “un- 
reasonable,” it is “unlawful.”* “Without the con- 
sent of the owner” is equivalent to the inclusion of 
the worl “unlawful” in an affidavit charging the 
removal of certain parts of an automobile, especial- 
lv where the phrase “contrary to the statutes in 
such cases made and provided” appears.* “Unlaw- 
ful” has been distinguished from ‘confiseatory,”® 
“eriminal,”® “fraudulent,”’? “malicious,”* “wanton,”® 
“wilful,’!° and “wrongful.’”?! Where an indictment 
uses “feloniously” instead of “unlawful,” the former 
is a word of much more force and comprehensive 
meaning;'!” in an indictment for bigamy, a charge 
that the second marriage was “felonious” is a charge 


Other terms compared. 
and “wrongful.’’? 


‘Ends or means see Conspiracy §§ 10, 
inl 


Entry see Burglary 9 C.J. p 
Bjectment 19 C.J. p 1021; 
Entry and Detainer 26 C.J. p 797; 
Trespass. 63 CuIcap S76 

Inclosure see Public Lands §§ 37-42. 

Interest see Usury post. 

Money, payment in see Payment § 38. 

Preferences see Assignments for Ben- 
efit of Creditors §§ 204-230; Bank- 
ruptey §8§- 246-311; Fraudulent 
Conveyances §§ 363-405; Insol- 
vency §§ 99-120. 

Sale see Chattel Mortgages § 359; 
Intoxicating Liquors §§ 209-231. 
Search and seizure, admissibility of 
evidence obtained by see Criminal 

Law § 1110. 

Sexual intercourse see Abduction 1 C. 
J. p 281; Abuse § 2; Adultery 2 C. 
Jn D105 4 Bigamy: Crd: p 11156. 
Fornication 26 C.J. p 985; Incest 
31 C.J. p 373; Lewdness §§ 4-8; 
Miscegenation 40 C.J. p 1215; Pros- 
titution 50 C.J. p 799; Rape 52 C.J. 
p 1001; Seduction 57 C.J. p 1; Sod- 
omy 58 C.J. p 786. 

Transaction see Corporations §§ 2158- 
2160. 


Transportation see Intoxicating Liq- 
uors § 197. 


Expressions including meaning of 
see Indictments and Informations § 
252. 

84. Wheeler v. State, 19 So. 993, 
109 Ala. 56, 60. 


85. Anderson L. D. [quot State v. 
Dorsey, 20 N.E. 777, 118 Ind. 167, 168, 
10 Am.S.R. 111]. 


86. 2 Bishop Cr. L. § 178; Bouvier 
L. D.; Webster D. [all quot State v. 
Dorsey, 20 N.E. 777, 118\Ind. 167, 168, 
10 Am.S.R. 111]. 


87. Webster D. [quot State v. Dor- 
sey, ZONE la, 0 ho! Trnid. 67, 68) 
10 Am.S.R. 111; State v. Frazier, 39 
P. 819, 54 Kan. 719, 723]. 


1006; 


$s.. State v. Bulot, (La.) 142 .So. 
787, 788. 
89. State v. Savant, 38 So. 974, 115 


La. 226, 229 [quot State v. Sanders, 
68 So. 125, 136 Ua. 1059, 1062, Ann.Cas. 
1916E 105]. 


90. Galvin v. Bacon, 11 Me. 28, 30 
[quot Surles v. Sweeney, 4 P. 469, 11 
Or. 21, 24]. 


91. Webster D. [quot State v. Dor- 
sey, 20 N.E. 777, 118 Ind. 167, 168, 10 
Am.S:.R. 111;)°State vi, Frazier,..39° P. 
819, 54 Kan. 719, 723]; Territory v. ‘ 
Palai, 23, Hawaii, 133; 135. 


“Unlawful” may be em- 
ployed as synonymous with “illegal,”’®® “illicit,”? 
Where a statute authorizes pro- 


Forcible ; 


92. Pinder v. State, 8 So. 837, 27 
Ela. 33:7.02, 381,026 -AmsS.Re fon Derni= 
tory v.Palai,; 23. Hawaii 133, 135. 

93. State v. Savant, 38 So. 974, 115 
La. 226, 229 [quot State v. Sanders, 
68 So. 125, 136 La. 1059, 1062, Ann.Cas. 
1916E 105]. 


94. McDaniel v. U. S., 87 F. 324, 
326, 30 C.C.A. 670 [quot State v. Che- 
nault, 147 P. 283, 284, 20 N.M. 181]. 

95. Howard County v. Armstrong, 
91 Ind. 528, 536. : 

“Gnlawful act” without moral 
Var sude see infra § 2 text and note 


96. Crosby v. Seaboard Air Line 
Ry., 61 S.H. 1064, 1067, 81 S.C. 24. 


97. Ex parte O’Shaughnessy, 8 
Can.Cr.Cas. 136, 139. See infra § 3. 
98. Ex parte O’Shaughnessy, 8 


Can.Cr.Cas. 136, 139. 


[a] “For instance, an agreement 
for sexual immorality would furnish 
no right of action between the parties 
but is not punishable in criminal 
law.” Ex parte O’Shaughnessy, 8 
Can. Cr. Cas. 23657439. 


99. See supra text and note 87. 
See also Illegal 31 C.J. p 242 note 91 
[b], text and note 93. 


[a] Relative to crime of conspira- 
cy to do an act that is not criminal 
by illegal means, ‘illegal’ and ‘un- 
lawful’ are used interchangeably. 
Set ee Blackledge, (Iowa) 243 N.W. 
534, Me 


1. State v. Whealey, 59 N.W. 211, 5 
S.D. 427, 430; Carter v. State, 234 S.W. 
535, 5387, 90 Tex.Cr. 248; Rex v. Karn, 
20) Ont., 91,14 Ont.WaR. L215, 12718. 
arcu 31 C.J. p 244 text and notes 

2. Wells v. Sibley, 9 N.Y.S. 343, 
345. But see infra text and note 11; 
and Wrongful [40 Cye 2874 text and 
note 8]. 


SG.) Northern. Genta Ry (@o. ive 
Laird, 91 A. 768, 770, 124 Md. 141, Ann. 
Cas.1916D 10380. 

“Unreasonable” post. 


4 Hanus v. State, 163 N.E. 583, 30 
Ohio App. 87. 


5. See Confiscatory 12 C.J. p 426 
notes 54 [a] and [b]. 


6. People v. Ranney, (Cal.) 1 P. 
(2a) 423, 426; People v. Ranney, (Cal. 
App.) 293 P. 887, 891; State v: Tink- 
ler, 88 P. 830, 72 Kan. 262, 263. 


[a] “Applied to the purpose and 
acts of corporations, ‘unlawful’ is not 
used exclusively in the sense of mal- 
um in se or malum prohibitum; it is 


that it was “onlawful.”’?3 


often employed to designate powers 
which corporations are not authoriz- 
ed to exercise or contracts which they 
are not authorized to make, in other 
words, such acts, powers, and con- 
tracts as are ultra vires.” Dunbar v. 
American Telephone & Telegraph Co., 
87 N.E. 521, 533, 238 Ill. 456. See Cor- 
porations § 2157. 

“Criminal” 15 C.J. p 1455. 

7. Hagerman v. Buchanan, 17 A. 
946, 45 N.J.Eq. 292, 300, 14 Am. 
S.R. 7382 (‘‘when a transaction is 
voided by the statute without re- 
spect to the motive which induced 
it, but upon considerations of 
policy only, it is unlawful and not 
fraudulent. To style it ‘fraudulent,’ 
whether the fraud be legal or other- 
wise, may fix an unmerited stigma 
upon the party to the transaction. A 
more just and appropriate appellation 
to apply to conveyances of the former 
class [Subject to attack by a subse- 
quent creditor] would be simply un- 
lawful, while the term ‘fraudulent’ 
would still properly be applicable to 
the latter class of conveyances [sub- 
ject to attack by prior creditor]’’). 


“Fraudulent” 27 C.J. p 393. 


8 People v. Jones, 89 N.E. 752, 756, 
241 Ill. 482, 16 Ann.Cas. 332 (in stat- 
utes relative to malicious mischief, 
““‘unlawful’ does not necessarily 
mean the same as ‘malicious’ ’’). 

“Malicious” 38 C.J. p 352. 


“Onlawfulness” as embodying idea 
of malice see Malicious Mischief § 5 
text and note 62. 


‘9 See infra § 2 note 39 [a]. See 
also Malicious Mischief § 5 text and 
note 72 


10. Ex parte O’Shaughnessy, 8 
Can-Cr, Cas. 1365,.139. 

“Unlawfulness” distinguished from 
“willfulness” see Malicious Mischief 
§ 5 text and note 63. 

“willful” [40 Cye 938]. 

11. Jabich v. People, 143 P. 1092, 
1095, 58 Colo. 175. See also wrongful 
[40 Cye 2874 text and note 8]. But 
see Supra text and note 2. 


12. Franklin v. State, 8 N.E. 695. 
108 Ind. 47, 


“Feloniously” see Indictments and 
Informations § 247, 


13. Kopke v. People, 4 N.W. 551. 
43 Mich. 41 [quot People vy. St. Clair, 
91 N.E. 573, 574, 244 Ill. 444] (“while 
the word ‘unlawful’ is generally in- 
serted in conjunction with the term 
‘feloniously,’ it would be overnice tc 
hold that a felonious act needs any 
further qualification’’). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


UNLAWFUL 


Phrases: “Unlawful act,”!4 “negligent and unlaw- 
ful,”+> “negligent or unlawful fire,”!5 “unlawful and 
felonious, "17 “unlawful and fraudulent, 18 “onlaw- 
ful and improper means,’’® “unlawful calling,”?° 

“unlawful contract,’’?! “onlawful detention,’’?? “oun. 
lawful except in dispensari 1eSoe “unlawful games 
at cards,”’?* “unlawful games called lotteries, 25 “un- 
lawful gaming,’”’?° “unlawful inclosure,”27 “unlawful 
injury, 28 “unlawful injury to property,’’?° 

“unlawful injury to the person,’?° “unlawful 
means, “unlawful possession,”?? “unlawful pur- 
pose,”*> “unlawful sale,’’?+ “unlawful sexual inter- 
course,”?> “unlawful speed, 86 and “unlawful, will- 
ful, and felonious.’’?7 


[§ 2] B. Unlawful Act.28 An “unlawful act?’ is 
an act done unlawfully;*? one contrary to law;*° 
and hence without authority of law.41 “Unlawful,” 
of an act, means that the act was not done by au- 


14. See infra § 2. 360. 
15. Pickens v. Coal River Boom, 35. 
ete. Co, 41 S.E. 400, 51 W.Va. 445, | 72 Kan. 262; 


449, 90-Am.S.R. 819. 


State v. Tinkler, 83 P. 830, 831, 
State v. Frazier, 39 P. 
819, 54 Kan. TAO T2103 
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thority of law or that it was an act which the law 
prohibits.4? “Unlawful” implies that an act is done 
or not done as the law allows or requires.*® An act 
is not “unlawful” unless it is either malum in se, 
malum prohibitum, or such an act as would enable 
any person to maintain a civil action for the doing 
of it.44 An act prohibited by law is “unlawful,” 
although no penalty is imposed.*® To bring a given 
act within the inhibition of a statute, and render 
the act “unlawful,” it is not always necessary that 
it should be particularly described and expressly 
prohibited.*® A statute often speaks as plainly by 
inference and by means of the purpose which under- 
lies the enactment.4*7 A lawful act, done in an un- 
lawful or negligent manner, is in law an vunlaw- 
ful” act.4® In criminal jurisprudence, an “unlaw- 
ful act” is a violation of some prohibitory law— 
nothing less.*° As used in a statute, “unlawful act” 


may be ‘unlawful’ and yet not ‘wil- 
9b) Ieee? Ex parte O’Shaughnessy, 8 
Can. Gri@as melo, alo on See Jones v. 


State v. San-| State, 9 Tex-App. 178, 179 (‘‘The kill- 


{a] Equivalent to “wrongful” in a 
pleading. Pickens v. Coal River 
Boom, etc., Co., 41 S.E. 400, 51 W.Va. 
445, 449, 90 Am.S.R. 819. “Wrongful” 
[40 Cyc 2874]. 

16. See esas cpt 450 CJ." Delos 
text and note 17. 


17. See Receiving Stolen Goods § 
41 text and note 41. 

18. See Receiving Stolen Goods § 
41 text and note 42. 

-19. See Improper 31 C.J. p 261 
text and note 18. 


20. In re Smith, 39 P. 707, 54 Kan. 
702, 707. 

21. See infra § 3. 

22. Seaver vy. Dingley, 4 Me. 306, 
316. 

23. City of Barnesville v. Means, 


57° S.E. 422, 425, 426, 128 Ga. 197. 


24. Com. v. Crupper, 3 Dana (Ky.) 
466. 

ace Barrett v. Flynn, [1916] 2 Ir. 
LAL OF 

26. Barrett v. Flynn, [1916] 2 Ir. 


1,-7 (per Cherry, L. C. J.). 
Gaming 20 OJ 961. 


27. Garretson v. Avery, 176 P. 433, 
435, 26 Wyo. 53. 


28. See Injury § 26. 

29. People v. Sheridan, 174 N.Y.S. 
327, 329, 186 App.Div. 211. 

30. People v. Sanders, 207 P. 
383, 384, 188 Cal. 744. 


See also 


380, 


31. See cases infra this note. 
[a] “Any fraudulent means [in- 
cluded], as well as the means ex- 


pressed in the statute [relative to con- 
gressional elections] as unlawful.” 
U.S. v. Watson, 17 F. 145, 149. 

[b] “Other unlawful means.”—A 
“common, everyday” term, with a 
“well-known and established’? mean- 
ing. People v. Lloyd, 136 N.E. 505, 
515, 616,.533, 540, 304 Ill. 23. 

32. De Hart v. State, 36 S.W.(2d) 
168, 117 Tex.Cr. 176 (‘‘no such offense 
known to our statute’’). 


33: State v. Bulot, (lua.) 142 So. 
787, 788, 789. 
[a] “Common design” synony- 


mous as used in instruction in prose- 
cution for conspiracy. Imboden v. 
People, 90 P. 608, 622, 40 Colo. 142. 
{b] “For any unlawful purpose.” 
—Pankhurst, Suter, and Baines v. 
Porter, 23 Austr.C.L.R. 504, 506, 507. 


34. State v. Erskine, 66 Me. 358, 


ders, 68 So. 125, 136 ‘La. 1059, 1062; 
Ann, Cas.1916E 105; State v. Savant, 
38 So. 974, 975, 115 La. 226; State v. 
Cc ‘henault, 147 Pp, 283, 285, 20 N.M. 181; 
1 Sity. Griego, ie P. 20, 11 N.M. 392, 
400; Carter v. State, 234 S.W. 535, 
537, 90 Tex.Cr. 248. See also Adul- 
tery § 1; Fornication § 1. 


“Sexual intercourse” see Sexual 57 
CS InsP) D424 


36. Higgins v. Metzger, 143 A. 394, 
397, 101 Vt. 285. 


[a] “Excessive speed” distinguish- 
ed.—With reference to the question 
of negligence in the handling of mo- 
tor vehicles, the two phrases do not 
necesSarily mean the same thing: 
“Speed may, in circumstances, be ex- 
cessive though lawful. . On 
the other hand, a speed in excess of 
the statutory limit, though unlawful, 
may be safe.” Higgins v. Metzger, 
GViED) EL 435 CARES ASL. 29%: “Bxcessive 
speed” see Excessive 23 Cre pes 
note 20 [e]. 


37. See Receiving Stolen Goods § 
41 text and note 40. 
38. Unlawful act: 
Generally see Criminal Law § 2, and 
specific criminal] titles. 
Allegation of see Indictments: and In- 
formations §§ 251, 


Injury while engaged an see Acci- 
dent Insurance § 145; Animals § 
35, 


Killing while engaged in see Homi- 
cide §§ 136-140. 


39. Fooshee v. State, 108 P. 554, 
559, 3 Okl.Cr, 666. 


[a] “Malicious act,’ “wanton 
act,” and “wilful act” compared.— 
(1) “An act may be unlawful and so 


involve legal responsibility without 
being either wilful or malicious, or 
it may be both unlawful and wilful 
without being malicious. The three 
terms are frequently found in stat- 
utes, and often all together. They 
constitute an ascending scale of cul- 
pability—a legal climax.”’ State v. Al- 
exander,:48 S.C.L. 247, 253. (2) “A ma- 
licious act is doubtless an unlawful 
act, but an unlawful act may be with- 
out the wantonness, or wilful, inten- 
tional disregard of right and duty, 
the characteristic of a malicious act. 
It may be done in mistake, or error 
of law . . as to the right of the 
party doing it.’”’ Wheeler v. State, 
19 So. 993, 109 Ala. 56, 60. (3) ‘“‘There 
is a great distinction between an ‘un- 
lawful act’ and a ‘wilful’ one. An act 


ing [of an animal] might have been 
unlawful, and yet not wilful and wan- 
ton”). “Malicious act”? see Malicious 
38 C.J. p 353 text and notes 97-6. 
“Wanton act” see Wanton [40 Cye 
292 note 67]. ‘Willful’ [40 Cye 938]. 


42. State v. Holland, 45 So. 380, 
81, 120 La. 429, 14 ‘Ann.Cas. 692. 


41. State v. Holland, supra. 


42. Wheeler v. State, 19 So. 998, 
109 Ala. 56, 60. See Fooshee v. State, 
108 P. 554, 559, 3 Okl.Cr. 666 (“what 
the law does not Prohibit’, senses 
permitted, and is therefore not un- 
lawful. So an unlawful act can only 
be a prohibited act; an act forbidden 
by law; an act done without author- 
ity of law’’) 

43. Anderson L. D. 
Dorsey, 20 N.E. 777, 118 Ind. 167, 169, 
10 Am.S.R. 111]. 

445) Ua S- ve (© Connor 
451. 

“Malum in se” see Malum 388 C.J. 

p 520 text and notes 46, 47. See also 
Contracts § 339 et seq; Criminal Law 


[quot State v. 


31 F. 449, 


“Malum prohibitum” see Malum 38 
C.J. p 520 text and note 49. See also 
Cees § 339 et seq; Criminal Law 
§ 8. 

45.) U.S. v.. O'Connor, sel) benaoe 
451. See City of Barnesville v. Means, 
51) S2B. -422,) 426, 128 Gas) 197) ose es 
given act is declared to be unlawful, 
it is not the less an unlawful act, 
even though the General Assembly, in 
its wisdom, for sufficient reason, may 
declare that certain persons shall not 
be held amenable to the penalties of 
the law’); In re Smith, 39 PB. 707, 54 
Kan. 702, 707 (‘Section 3 of article 
15 of the constitution of the state 
ordains ‘that lotteries and the sale of 
lottery tickets are forever prohibit- 
ed.’ The constitution, therefore, 
makes the operation or carrying on 
of a lottery an unlawful calling, not- 
withstanding Tite hell Saato provide any 
punishment for those engaged in that 
business’). 

46.) U- St v.. O'Connor, sie taeanoy 
451 (if such was the case, laws 
would either become too prolix, or fail 
in a great measure to accomplish the 
intent of the law-maker’’). 

ATa U.S.) Vas OConnor now ahem oe 
451 [quot Territory v. Palai, 23 Ha- 
waii 133, 135]. 

4s. State v- Dorsey, 20) N.He ti, 
HA Seedy a6 NGS. = 10: wAlmaSiemaslale 

49. Johnson vy. State, 63 N.E. 607, 
66 Ohio St. 59, 69, 90 Am.S.R. 564, 61 
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may not be a technical term.®° 

Criminal act distinguished. 
confined to criminal acts.*! 
eludes all willful, 
rights;°* many acts are 


which are not so in a criminal sense.** 
contrary to law, do not subject the doer to a erim- 


inal prosecution.°* 
Without moral turpitude. 


L.R.A. 277. See Queen v. Clarence, 
22° Q.B.D. 23, 40, 41 [quot Lyons: v. 
Smart Gm. LaRa 439255 16-05 md C78) 
(per Stephen, J., ‘I think that no act 
can for this purpose [the creation of 
an offense] be regarded as unlawful 
merely because it is immoral. LE 
must, I think, be forbidden by some 
definite law’’). 


50. State v. Dorsey, 20 N.B. 777, 
Tikes owe, ALM NKor OU) Am.S.R. 111. 


[a] Thus “unlawful act,” within 
the meaning of a statute relative to 
involuntary manslaughter, is an act 
prohibited by law, that is to say, an 
act condemned by some statute or 


valid municipal ordinance of the 
state. Hayes v: State, 75 S.EB. 523, 


525, 11 Ga.App. 371. 

51. Martens v. Reilly, 84 N.W. 840, 
109 Wis. 464, 473. See State v. Tink- 
ler, 83 BP. 830, 72 Kan. 262, 263) (‘to 
speak of an act as ‘unlawful’ is not 
equivalent to saying that it has been 
denounced as a crime’). 


{al “Criminal act” distinguished. 
—‘ ‘very criminal act is illegal or 
unlawful, but illegal or unlawful 


acts may not be criminal. Offenses 
against public law are criminal. Of- 
fenses against private rights 

merely illegal or unlawful.’”’ State 
Ve liniter: 283 22. 830; sal, 72) tkant 


262. 

{b] Im reference to unauthorized 
use of patent, “unlawful” does not im- 
ply a criminal use of the machine or 


“Unlawful” 
An “unlawful act?’ in- 
actionable violations of civil 
“unlawful” in a civil sense 


In the sense in which 
“unlawful” means not justified or warranted by 
law,°> certain acts may be of this character which 
are not attended with any moral turpitude.®® 


UNLAWFUL 


Phrases: 
is not 


Many things, 


‘Netriment from the unlawful act | 
omission of another,’®? “does any unlawful act | 
secure registration for himself, or any other pe 
son,’®’ and “is doing an- unlawful act.’’®° 


[§ 3] C. Unlawful Contract.®° 
contract” is one to do an act which the law forbic 
or to omit an act which the law enjoins.°! 


An “unlawf 


“Unlav 


ful” is not uncommonly, though somewhat inacc 


public policy.®? 


device, but a violation of the con- 
tract or agreement under which the 
same is held and used. Cortelyou v. 
aes Eneu Johnson & Co., 138 F. 
LLO, 118. 


[c] Relative to crime of conspira- 
cy to do an act that is not criminal 
by unlawful means, “unlawful,” ob- 
viously, is used without intending 
thereby to imply a crime. State v. 
Pipenienee: (lowa) 243 N.W. 534, 
537. 


52. Martens v. Reilly, 84 N.W. 840, 
109 Wis. 464, 473. 


53. Ex parte O’Shaughnessy, 8 
Can.Cr.Cas. 136, 139. See Territory 
v. Palai, 23 Hawaii 133, 135 (“unlaw- 
ful,’ “where the context or object 
of a statute requires, may be given a 
restricted meaning and construed as 
having reference only to acts express- 
ly prohibited by statute, but such re- 
stricted meaning is by no means a 
necessary one for . . . [the word 
is] commonly used in a wider sense 

as inclusive of actionable vio- 
lations of civil rights whether or not 
they may be punished criminally as 
well’). 


54. Ex p. O’Shaughnessy, 8 Can. 
Cr-Cas, 136; 139.025 Bishop Cr: aa salas 
[quot State v. Dorsey, 20 N.E. 777, 
LVS Inds 1677, 9168,) 10; Am.S:R: 111): 
See Com. v. Hunt, 4 Mete. (Mass.) 
TLL 1235-33 Am D. 346. (Cit js mani- 
fest that many acts are unlawful 
which are not punishable by indict- 


rately used of contracts, where they are unenfore 
able because of immorality or because contrary 1 
The more accurate use of the wo1 
“unlawful” in this connection is contrary to law.%* 


ment or other public prosecution” 
55. See supra § 1 text and note 9 


56. Galvin v. Bacon, 11 Me. 28, ; 
[quot Surles v. Sweeney, 4 P. 469, 1 


Or. 21, 24]. 
57. Stebbins v. Edwards, 224 1 
714, 101 Okl. 188. 
abe U.S. v.-O’?Gonnor, (310 hess 
59. See Animals § 351. 
60. See Contracts §§ 339-480; Co: 


porations § 2532. 

61. King v. King, 59 N.E. 111, 6 
Ohio St. 363, 370, 81 Am.S.R. 635, 
LURPAS 157. 


62. Mogul Steamship Co. v. M: 
Gregor, Gow & Co., [1892] A.C. 2 
39 [quot McCarter v. Firemen’s In 
Co., .64) (A. 9705; 0 10 Ned 9 leo 
(per Lord Halsbury, L. C.) 


[a] Im reference to contracts i 
general restraint of trade as “unlay 
ful,’ the word, at common law, | 
used merely in the sense of void: 
unenforceable. Bohn Mfg. Co. v. Ho 
lis, 55 N.W. 1119, 54 Minn. 223, 23: 
40 Am.S.R. 319, 21 L.R.A. 33 “Void 
[40 Cye 214]. 

“Wnlawful” 
supra § I. 

63. Mogul Steamship Co. v. Mi 
Gregor, Gow & Co., [1892] A.C, Dow: 
[quot. McCarter v. Firemen’s Ins. Cc 
61 A. 705, 70 N.J.Eq. 291, 293] (Cpe 
Lord Halsbury, 1 O35 


as unenforceable sé 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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UNLAWFUL ASSEMBLY 
By Wiuuram A. Marrin 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra this page] 


ANALYSIS 


I. DEFINITIONS [(§ 1-2] p 37 
A. At Common Law [§ 1] p 37 
B. Under Statutory Provisions [§ 2] p 38 


II, PURPOSE AND VALIDITY OF LAW PROHIBITING UNLAWFUL ASSEMBLIES [§ 3] p38 
Ill. NATURE AND ELEMENTS OF OFFENSE [§§ 4-9] p 38 


Intent [§ 4] p 38 


. Overt Act [§ 7] p 39 
. Consummation of Purpose [§ 8] p 39 
. Number of Persons Required [§ 9] p 40 


He daw> 


IV. GRADE OF OFFENSE [§ 10] p 40 


Lawfulness or Unlawfulness of Object To Be Obtained [§ 5] p 39 
Knowledge of Probable Forcible Opposition to Lawful Assembly [§ 6] p 39 


V. LAWFULNESS OR UNLAWFULNESS OF PARTICULAR ASSEMBLIES CONSIDERED [5 


11] p 40 
VI. PERSONS RESPONSIBLE [§ 12] p 41 


VII. PROSECUTION [§§ 13-17] p 41 
A. Indictment [§ 13] p 41 
B. Evidence [§ 14] p 42 
C. Trial [§§ 15-17] p 42 
1. In General [§ 15] p 42 
2. Instructions [§ 16] p 43 
3. Questions for Jury [§ 17] p 43 


VIII. DISPERSAL OF UNLAWFUL ASSEMBLY [§ 18] p 43 


IX. SIMILAR OFFENSES [§ 19] p 44 


CROSS REFERENCES 


Affray 2 C.J. p 383. 

Assembly 5 C. J. p 84. 

Bieach of the Peace 9 C. J. p 385. 

Disorderly Conduct 18 C. J. p 1215. 

Disturbance of Public Meetings 18 C. J. p 387. 

A Sapa ae street see Municipal Corporations § 1793 
note 1 [ce]. 


Parades with firearms see Weapons [40 Cyc 864]. 

Power of municipality to prevent see Municipal Corpo- 
rations § 592. 

Right of assembly see Constitutional Law §§ 482—484. 

Riot 547 C. Jaspipsene 

Rout see Riot § 21. 

Treason 63 C. J. p 818. 


I. DEFINITIONS 


[§ 1] A. At Common Law. An unlawful assembly 
at common law is defined to be an assembly of three 
or more persons: (1) With intent to commit a crime 
by open force;! (2) with intent to carry out a com- 


Lougher, 
Bouvier 
Stephen 


1. City of Louisville v. 
272 S.W. 748, 209 Ky. 299; 
wo Clark Hlem.) Ls p. 119; 
Dis. Cr. Lcart 75. 


2. City of Louisville v. Lougher, 
272 S.W. 748, 209 Ky. 299; Slater v. [a] 


Bouvier L. D.; 


Wood, 22 N.Y.Super. 15; 
Ham Ue iCoxs.C-C24420'5 
terson, (Ont.) [1931] 3 Dom.L.R. 267; 
Clark Elem. L. p 119; 
Stephen Dig. Cr. L. art 75. 


Other definitions are: 


mon purpose, lawful or unlawful, in such a manner 
as to give firm and courageous persons in the neigh- 
borhood of such assembly reasonable grounds to ap- 
prehend a breach of the peace in consequence of it.2 


Reg. v. Gra- 


disturbance of the peace by persons 
Rex v. Pat- 


assembling together with an intention 
to do a thing which, if executed, 
would make them rioters, but neither 
executing it nor making a motion to- 


(1) “A ' ward its execution.” People v. Most, 
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As elsewhere shown, if they take steps toward the 
performance of their purpose, it becomes a rout;* 
and if they put their design into actual execution, 
it is a riot.* 

[§ 2] B. Under Statutory Provisions. In some 
jurisdictions statutes either define the offense of un- 
lawful assembly, or provide a specific penalty there- 
for.® In ascertaining in what an unlawful assembly 
consists, if defined by statute, reference must be 
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tt 


[§§ 1-4 


had primarily to the statute defining it, although the 
common-law definitions are a material aid in many 
cases in interpretation of statutory definitions of 
common-law offenses. In a prosecution based on 
a statute defining “unlawful assembly,” it will be 
sufficient if the facts established constitute an of- 
fense within the statutory definition. It is not nec- 
essary that the facts established constitute an of- 
fense within the common-law definition.‘ 


II. PURPOSE AND VALIDITY OF LAW PROHIBITING UNLAWFUL ASSEMBLIES 


[§ 3] The main purpose of the common law and 
of the statutes relating to unlawful assemblies is 
the protection of the publie peace. But it has been 
held that, inasmuch as people have the constitutional 
right peaceably to assemble, a statute authorizing 
designated officers to go to the place of “unlawful 


assemblies” and suppress them is void because in 
effect it empowers these officers to suppress or dis- 
perse an assembly of people notwithstanding it is 
peaceable and for a lawful purpose upon the mere 
pretext that its purpose is unlawful.® 


III. NATURE AND ELEMENTS OF OFFENSE 


[§ 4] A. Intent. The intent with which the per- 
sons assemble, it has been said, is the essence of the 
offense of unlawful assembly.t® To constitute the 
offense there must be in the minds of the persons 
making up the assemblage a fixed purpose to do an 
unlawful act;1+ although it has been said that the 


27 N.E. 970, 128 N.Y. 108, 116, 26 Am.S. 
Re458; 8 Noy Cr: 2733) State -v. Ste- 
phanus;, 99 Ee... 423,53 OFr.:135, 137,17 
Ann.Cas. 1146; Beatty v. Gillbanks, 15 
CoxCuie. 138. 146 quot Lf Russell, Cr; 
(4th ed) p 387]; -Rex v. Woolcock, 5 
C&P. 516, 517, 24 BE.C.L. 684, 172 Re- 
print 10783) Rex, v. Birt, 5 C.&P. 154, 
Po oye BCL, b.0L, - Li2"Reprint) 9.19). 


more, having 


bled under such 


[cit 4 Stephen Comm. 
“Any tumultuous disturbance of the 
public peace by three persons or 
no avowed, ostensible, 
legal or constitutional object, assem- 
circumstances, 
deporting themselves in such a man- 
ner as to produce danger to the pub- 
lic peace and tranquility, and which 


intent need not be specific to do a particular mis- 
chief, but that it will suffice that the assembly is 
calculated to excite alarm or terror.t? And it has 
been said that at common law there need not be a 
common purpose of such assembly except such as 
might be implied by assembling in such manner as 


278]. sons, unaccompanied by any acts such 


as would bring it within the charge 
of riot, as defined by our Code. is not 
a crime under our statute.” State v. 
Stephanus, 99 P. 428, 53 Or. 135, 1338, 
17 Ann.Cas. 1146. 


6. People v. Most, 27 Nee 970, 128 
ING L085 et 3 592.6 Am.S.R. 458. 


7. People v. Most, supra. 


p (7) 


and 


(2) “A disturbance of the public peace 
by three or more persons who meet 
together with an intent mutually to 
assist each other in the execution of 
some unlawful enterprise of a private 
nature, with force and _ violence.” 
Bouvier L. D. (3) “The meeting to- 
gether of three or more persons, to 
the disturbance of the public peace, 
and with the intention of co-operating 
in the forcible and violent execution 
of some unlawful private enterprise.” 
Black L. D. [cit 4 Blackstone Comm. 
p 146]. (4) “Any meeting assembled 
under such circumstances as, accord- 
ing to the opinion of rational and firm 
men, are likely to produce danger to 
the tranquility and peace of the 
neighborhood.” Reg. v. Neale, 9 C.& 
P. 431, 38 E.C.L. 256, 173 Reprint 899; 
Reg. v. Vincent, 9 C.&P. 91, 38 E.C.L. 
65, 173 Reprint 754. (5) “An assem- 
bly of three or more persons who, 
with intent to carry out any common 
purpose, assemble in such a manner, 
or so conduct themselves when assem- 
bled, as to cause persons in the neigh- 
borhood of such assembly to fear on 
reasonable grounds that the persons 
so assembled will disturb the peace tu- 
multuously, or will by such assembly 
needlessly, and without any reason- 
able occasion, provoke other persons 
to disturb the peace tumultuously.” 
Aron v. Wausau, 74 N.W. 354, 98 Wis. 
592, 597, 40 L.R.A. 733 [cit 2 Wharton 
Cr wus iGLoth, ed) 5: bes, ana, dlot 
Shields v. State, 204 N.W. 486, 187 
Wis. 448, 40 A.L.R. 945]. (6) “Any 
meeting whatsoever of great num- 
bers of people, with such circum- 
stances of terror as cannot but en- 
the public peace, and raise 
tear and jealousies among the sub- 
jects of the realm.” Black L. D. [cit 
4 Stephen Comm. p 254]; Burrill L. D. 


excites terror, alarm and consterna- 
tion in the neighborhood.” In re 
Charge to Grand Jury, 4 Pa.L.J. 29, 
Ole dea lide Cio Ub ky we Lele 
Wharton Am. Cr. L. § 2473 (8) 
“Any tumultuous assemblage of three 
or more persons brought together for 
no legal or constitutional object, de- 
porting themselves in such manner as 
to endanger the public peace and ex- 
cite terror and alarm in rational and 
firm-minded persons.” People v. Jud- 
Sonei1 Daly GN TY.) 288.0) (oe “Any 
gathering together of three or more 
persons, with intent to disturb public 
peace, accompanied by some overt act 
or acts to effect that intent.” State 
v. Butterworth, 142 A. 57, 59, 104 N.J. 
Law 579, 58 A.L.R. 744. 


8. See Riot § 2. 

4 See Riot § 2. 

5. See statutes of several states; 
and cases infra this section. 


[a] In New Jersey Crimes Act § 
215 (2 Comp. St. [1910] p 1811),\ pro- 


viding that unlawful assemblies and. 


other offenses of an indictable nature 
at common law not otherwise provid- 
ed for shall be misdemeanors, leaves 
the common law intact as to what 
acts constituted an indictable offense 
of unlawful assembly. State v. But- 
terworth, 142 A. 57, 104 N.J.Law 579, 
58 A.L.R. 744. 


[b] In Oregon “unlawful assem- 
bly” is defined by statute, but it has 
been held that, inasmuch as the stat- 
ute does not declare a participation 
therein, when not accompanied by vio- 
lence, to be a misdemeanor or crime, 


and affixes no penalty therefor, an 
unlawful assembly is not a misde- 
meanor or crime in this state. In 


other words, “an assemblage of per- 


“As it is competent for the law- 
making power to create new offenses 
not before known, so it may extend 
common-law definitions of particular 
offenses so as to include acts not pun- 
ishable under the common law and 
not embraced within the common-law 
definitions of the offense. In other 
words, identity in the name of offens- 
es at common law and under a stat- 
ute, does not necessarily imply that 
the same, precise constituents, and no 
others, enter into each.” People vy. 
Most, supra. 


8. People v. Kerrick, 
760, 86 Cal.App. 542; 
27 NE. 970, 128 N. Y. 


“The statute was intended to pre- 
vent any tumultuous disturbance of 
the public peace by two or more per- 
sons having no avowed, ostensible 
legal or constitutional object, assem- 
bled under such circumstances, and 
deporting themselves as to produce 
danger to the public peace and tran- 
quility, and which excites terror, 
alarm and consternation in the neigh- 
borhood.”’ People v. Kerrick, supra. 


9. State v. Bulot, 142 So. 787, 789, 
£75: due. 2h 

“Manifestly no peace officer can or 
should be vested with authority to 
say that any peaceable assembly is: 
or is not lawful or for a lawful or 
an unlawful purpose. That is neces- 
sarily a judicial function.” State v. 
Bulot, supra. 

10. Dutcher v. State, 19 N.W. 612, 
16 Neb. 30. 


11. Mitchell v. Champaign County, 
9 Ohio S.&C.P. 821. 


12. 2 Bishop Crimes § 258. 


261 P. 756, 
People v. Most, 
108, 26 Am.S.R. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tended to endanger the public peace and excite fear 
and alarm among the people.1® But under a stat- 
ute providing that, in order to constitute an unlaw- 
ful assembly, three or more persons must be so as- 
sembled to do an unlawful act, or, being so as- 
sembled, shall attempt to do a lawful or unlawful 
act, in a violent, unlawful, or tumultuous manner, 
to the terror or disturbance of others, three or more 
persons must have a common purpose to do the act 
complained of to constitute an unlawful assembly.14 


Time of forming intent. The intent or purpose 
such as is necessary to render an assembly an un- 
lawful one need not exist at the outset,}® but may be 
formed either before, at, or after the time of the 
assembly.'® It is immaterial at what time the in- 
tent to do a lawful act in an unlawful manner is 
formed.*? 


Intent to carry out purpose by force. Wherever 
the intent or purpose of the meeting is such as, if 
carried into effect, would make the participators 
rioters, it is an unlawful assembly.?8 


[§ 5] B. Lawfulness or Unlawfulness of Object 
To Be Obtained. It is immaterial whether the ob- 
ject which persons composing the assembly have in 
view is lawful or unlawful if the intent is to effect 
this object in such a manner as to give firm and 
courageous persons in the neighborhood of such 
assembly ground to apprehend a breach of the peace 
in consequence of it,!® for the law will not suffer 
persons to seek redress for their wrongs by a dan- 
gerous disturbance of the public peace.2® Never- 


13. People v. Kerrick, 261 P. 756, 
86 Cal.App. 542, 551; Bonneville v. 
State, 11 N.W. 427, 53 Wis. 680. Com- 
pare State v. Butterworth, 142 A. 57, 
60, 104 N.J.Law 579, 58 A.L.R. 744 


483. 


Dom.L.R. 267. 


UNLAWFUL ASSEMBLY 


Ont.—Rex v. Patterson, 


“An assemblage of persons, inno- 
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theless, where the object of the assembly is not un- 
lawful, it is essential, in order to constitute it an 
unlawful assembly, that the meeting be held and 
conducted in sueh a manner as reasonably to cre- 
ate in the minds of firm and courageous persons a 
well founded fear of threatened danger to the public 
peace.?1 


[§ 6] ©. Knowledge of Probable Forcible Opposi- 
tion to Lawful Assembly. Knowledge by persons 
peaceably assembling for a lawful object that their 
assembly will be forcibly opposed by other persons, 
under circumstances likely to lead to a breach of 
the peace on the part of such other persons, does 
not render such assembly unlawful.?? 


[§ 7] D. Overt Act. At common law, when three 
or more persons assembled for an unlawful purpose, 
the offense was complete without the commission of 
any additional overt act.2* As elsewhere shown, if 
overt acts are attempted, the offense committed is 
a rout.?* But the statutes defining the offense some- 
times require both the assembly and the commis- 
sion of one of the acts forbidden by the statutes to 
constitute unlawful assembly.2° And under these 
statutes both the assembly and the overt act speci- 
fied by the statutes are essential to make the of- 
fense.?% 


[§ 8] E. Consummation of Purpose. As already 
shown, no overt act is necessary to complete the of- 
fense, unless required by statute.27 And a fortiori, 
to constitute the offense it is not essential that the 
purpose of the assembly should be consummated.2§ 


21. State v. Butterworth, 142 A. 
57, 104 N.J.Law 579, 58 A.L.R. 744. 

22. Beatty’ v. Gillbanks, 15 Cox 
C.C. 138, 143 (where it was said by 


[19381] 3 


Cave, J.: 


[rev 139 A. 161, 104 N.J.Law 43] (‘“‘the 
legal principle, however, to be ex- 
tracted from the cases, at common 
law, seems to be that, in order to con- 
stitute the offense of unlawful assem- 
bly, it must appear that there was a 
common intent of the persons assem- 
bled to attain a purpose, whether 
lawful or unlawful, by the commis- 
sion of such acts of intimidation and 
disorder which are likely to produce 
danger to the tranquility and peace 
of the neighborhood, and have a nat- 
ural tendency to inspire rational, 
firm, and courageous persons in the 
neighborhood with well-grounded fear 
of serious breaches of the public 
peace’’). 

“Tt is not always necessary that a 
specific intent of any sort should ex- 
ist in the minds of the persons as- 
sembled in order to constitute the of- 
fense, because it is well settle@é that 
an assembly of persons attended by 
circumstances reasonably calculated 
to excite alarm is an unlawful assem- 
bly, regardless of the matter of in- 
tent.” People v. Kerrick, supra. 

14. Aron v. City of Wausau, 74 
N.W. 354, 98 Wis. 592, 40 L.R.A. 733 
[cit Shields v. State, 204 N.W. 486, 
187 Wis. 448, 40 A.L.R. 945]; Bon- 
neville v. State, 11 N.W. 427, 53 Wis. 
680, 

1h. Res. Vv. Clarkson, 17 Cox CC. 
483. 

16. Cal.—People vy. Kerrick, 261 P. 
756, 86 Cal.App. 542. 


Ky.—City of Louisville v. Lougher, 
272 S.W. 748, 209 Ky. 299. 


Ohio.—Mitchell Wie Champaign 
County, 9 Ohio S.&C.P. 821, 822. 


Eng.—Reg. v. Clarkson, 17 Cox C.C. 


cent and peaceable in its inception, 
may be turned into one whose pur- 
pose is unlawful. Out of a collection 
of individuals, assembled for a law- 
ful purpose, there may be formed an- 
other collection of individuals whose 
purpose is unlawful.” Mitchell v. 
Champaign County, supra. 

[a] Thus, if a public speaker or any 
of his sympathetic hearers should en- 
gage in any unlawful speech or con- 
duct after the assemblage had been 
formed, of such a nature as to be rea- 
sonably calculated to produce a 
breach of the peace, the assemblage 
would become an unlawful one and 
subject to dispersion by peace offi- 
cers. City of Louisville v. Lougher, 
272 S.W. 748, 209 Ky. 299. 


[b] It is not mere matter of time. 
—The law simply requires that the 
purpose must be present; the design 
must be formed and be an existent 
fact. Mitchell v. Champaign County, 
9 Ohio S.&C.P. 821. 


17. People v. Kerrick, 261 P. 756, 
86 Cal.App. 542. 

18. People v. Most, 27 N.E. 970, 
128 N.Y. 108, 26 Am.S.R. 458; Rex 


v. Wooleock, 5 C.&P. 516, 24 E.C.L. 
428, 172 Reprint 1078; Rex v. Birt, 5 
C.&P. 154, 23 E.C.L. 252, 172 Reprint 
Sa 

fa] Obstructing officers of law.— 
It is an unlawful assembly when per- 
sons meet for the purpose of obstruct- 
ing officers of the law in the discharge 
of their duty. Reg. v. McNaughten, 
IWCoxnG. CHibii6. 


19. Reg. v. Graham, 16 Cox C.C. 
420. : 


20. Reg. v. Graham, supra; 1 Haw- 
Kins! tO. ec 6p Sele 


( “Am I forced to stay with- 
in doors because I know that a man 
intends to knock me down if I go 
out? Anz, if I go out, am I guilty of 
provoking a breach of the peace?”). 


[a] Thus it was held that a num- 
ber of persons forming a body, called 
the Salvation Army, could not be con- 
victed of unlawful assembly merely 
because they knew that it would be 
opposed and resisted by other persons 
in such way as would in all probabil- 
ity tend to commit a breach of the 
peace on the part of those opposing 
the meeting. Beatty v. Gillbanks, 15 
Cox C.C. 138. Compare Reg. v. Clark- 
son, 17 Cox C.C. 483 (the marching of 
nine men, carrying with them musi- 
cal instruments, on a Sunday, through 
the public streets of a town, in which 
town processions other than those 
of her -majesty’s naval, military, and 
volunteer forces are prohibited from 
taking place on Sunday, if accom- 
panied by instrumental music, is no 
evidence of an unlawful assembly, al- 
though the so marching is calculated 
to, and does, excite others to the com- 
mission of a breach of the peace, if 
such men did not know that their acts 
were calculated to lead to a breach 
of the peace). 


23. Hunter v. District of Columbia, 
47 App.D.C. 406; 38 Wharton Cr. L. 
(1ith ed) § 1851. 

24. See supra § 1. 

25. Hunter v. District of Colum- 
bia, 47 App.D.C. 406. 

26. Hunter vy. District of Colum- 
bia, Supra. 

27. See supra § %. 


28. Cal.—People v. Anderson, 1 P 
(2d) 64, 117 Cal.-App. 763. 
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If parties assemble together for a purpose which, 
if executed, would make them rioters, but, having 
assembled, they do nothing, and separate without 
carrying their purpose into effect, this is an unlaw- 
ful assembly.?° 


[§ 9] F. Number of Persons Required. At com- 
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mon law and generally under statutes defining the 
offense of unlawful assembly, at least three persons 
are necessary to constitute an unlawful assembly.*° 
A threat made by one or by two persons only, in 
which no one else participated, would not be an of- 
fense, although made in an assembly of many per- 
sons.3+ : 


IV. GRADE OF OFFENSE 


{§ 10] An unlawful assembly is a misdemeanor 
both at common law®? and under statutes defining 


V. LAWFULNESS OR UNLAWFULNESS OF 


[§ 11] An assembly of ves intended to carry 
on their ordinary business is not unlawful;** and 
this is so even though it should occur on a day and 
in a manner not authorized by law,?° unless their 
actions will in some way disturb the rights of others 
or the public rights.2® So an assembly of persons 
to witness a picture show on Sunday;** an assem- 
bly of persons to hear a speech, unless the speech 
proposed to be delivered was of a character to pave 
the way for a breach of the peace;** an assembly 
by people in a quiet and peaceable manner, for the 
purpose of assisting officers in the enforcement of 
the law, and the taking of necessary steps to carry 
out the objects of such organization, abstaining at 
all times from any illegal act or conduct;*® a meet- 
ing in public by industrial strikers publicly to pro- 
test against the action of police authorities in pre- 
venting them from holding meetings to vent griev- 


N.Y.—People v. Most, 27 N.E. 970, 
128 N.Y. 108, 116, 26 Am.S.R. 458. 


than is required to constitute it, be 
not indicted, or if on trial, 


the offense and prescribing the punishment there- 
tome 


PARTICULAR ASSEMBLIES CONSIDERED 


ances in a public hall;*® a parade by the Ku Klux 
Klan, the members of which conducted themselves 
in an orderly and peaceful-manner;4! and a congre- 
gation of several striking employees in the vicinity 
of a factory to intercept persons who might be going 
to take the places abandoned by the strikers, if con- 
ducted in a quiet, orderly manner, and by mere ap- 
peals to the understanding and judgment of men 
whom they might try to influence,*? are not unlawful 
assemblies. So, also, not every meeting where violent, 
boisterous, and tumultuous conduct occurs is an 
unlawful assembly, even though that be the word- 
ing of the-statute.4? On the other hand, where three 
or more persons assemble and acting in concert com- 
mit an assault and battery,** or attempt to take a 
prisoner from the custody of officers for the an- 
nounced purpose of whipping him,*® or lead a group 
of union mine workers in a violent attack upon an 


744, 
less than 


Or.—State v. Stephanus, 99 P. 428, 
53 Or. 135, 17 Ann.Cas. 1146. 

Eng.—Reg. v. McNaughten, 14 Cox 
Ge.576: Rex v. Birt, 5 C.&P, 154524 
H.C... 501, 172 Reprint 919. 

Ont.—Rex v. Patterson, 
Dom.L.R. 267. 

“The common-law offense of unlaw- 
ful assembly is defined to be a dis- 
turbance of the peace by persons as- 
sembling together with an intention 
to do a thing which, if executed, 
would make them rioters, but nei- 
ther executing it nor making a motion 
towards its execution.” People v. 
Most, supra. 

{a] If part of purpose of assem- 
bling was to commit disturbance of 
peace, the offense was complete al- 
though no such disturbance actually 
happened. People v. Bn derson, Dye. 
(2d) 64, 117 Cal.App. 763. 


29. Rex v. Birt, 5 C.&P. 154, 24 
E.C.L. 501, 172 Reprint 919. 


{a] If persons assemble to ob- 
struct officers of law, all parties so 
assembling are guilty of an unlawful 
assembly, whether a riot takes place 
or not. Reg. v. McNaughten, 14 Cox 
(ORGE bids 

80. State v. Bailey, 3 Blackf. (Ind.) 
209; Ex p. Coder, 44 S.W.(2d) 179, 
226 Mo.App. 479; People v. Most, 27 
N.E. 970, 128 N.Y. 108, 26 Am.S.R. 
458; People v. Judson, 11 Daly (N.Y.) 
1; Reg. v. Soley, 2 Salk. 594, 91 Re- 
print 503. And see supra § 1. 


“An unlawful assembly, a rout, 
or a riot, cannot be committed by 
less than three persons. coe dl rip 
either of these offences a less number 
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that number be found guilty, and the 
others chargéd be acquitted, the con- 
viction could not be sustained, as the 
specific offence would not appear to 
have been committed. 1 Chitt.Cr.L. 
223.—Com. Dig. Information, D. 7.”~ 
State v. Bailey, supra. 


31... People v. Most, 27 N.E. 970, 
128 N.Y. 108, 26 Am.S.R. 458. 

32. People v. Most, supra; Rex 
Vii. Fursey, 6°C.&P: $1, °25. Ci. 296, 
172 Reprint 1155; Stephens Dig. Cr. 
Eran ts 070: 

33. State v. Butterworth, 142 A. 
57, 104 N.J.Law 579, 58 A.L.R. 744; 
People v. Most, 27 N.E. 970, 128 N.Y. 
108, 26 Am.S.R. 458; Reynolds v. 
State, 199 S.W. 1092, 82 Tex.Cr. 505. 


34, Ex p. Jacobson, 115 S.W. 1193, 
bbe emi Cre fai. 

[a] Thus the giving of a theatri- 
cal entertainment for the amusement 
of the people is not an unlawful as- 
sembly, since it could not disturb the 
peace, or be instrumental in disturb- 
ing the peace. 
the very opposite of a disturbance of 
the peace to amuse and entertain a 
crowd. Ex p. Jacobson, 115 S.W. 
TH93, bbe TDex.Cr 23:7; 

35. Ex p. Jacobson, supra. 

36. Ex p. Jacobson, supra. 


37. Commonwealth v. Pheenix 
Amusement Co., 44 S.W.(2d) 8380, 241 
Ky. 678. 

38. City of Louisville v. Lougher, 
272 S.W. 748, 209 Ky. 299. 

39. Crawford v. Ferguson, 115 P. 
278, 5 OKLCr. 377,, 45\ TUNRCACNES.. 519! 

40. State v. Butterworth, 142 A. 
57, L040 N. Ja wi (5:79). bed GimeAaianlkes 


On the contrary, it is’ 


“The people have the right to meet 
in public places to discuss" in an open 
and public manner all questions af- 
fecting their substantial welfare and 
to vent their grievances, to protest 
against oppression, economic or oth- 
erwise, and to petition for the amelio- 
ration of their condition, and to dis- 
cuss the ways and means of attain- 
ing that end.” State v. Butterworth, 
supra. 


41. Shields v. State, 204 N.W. 486, 
187 Wis. 448, 40 A.L.R. 945. 


42. Standard Tube, ete., Co. v. In- 
ternational Union of Bicycle Work- 
ers, ete., 9 Ohio S.&C.P. 692, 7 Ohio 
INSP S aside 


43. People v. eenioks 2615 Pasi56, 
86 Cal.App. 542, 551 


“Tivis anti eieey dangerous in a 
country where meetings are constant- 
ly held for every conceivable purpose, 
many of them accompanied with 
much noise and excitement, to lay 
down such a doctrine. At this time 
of the year in our country in almost 
every hamlet, and certainly in every 
city of any size, contests between 
the youth of schools and colleges are 
being staged which could not be char- , 
acterized as anything other than vio- 
lent, boisterous, and tumultuous. Yet 
the communities are not alarmed and 
the public peace is not endangered. 
No one would for a moment charac- 
terize high school or college football 
games as unlawful assemblies.” Peo- 
ple v. Kerrick, supra. 


44. State v. Hawks, 214 P. 753, 28 
N.M. 486. 


45. Holcomb v. State, 252 S.W. 512, 
ba TeExCrai8: 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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assembly of members of a rival union, causing con- 
fusion and terror among such assembly,*® or where 
an assembly of strikers agree to go upon the prem- 
ises of a company, which has been called to prevent 
its employees from performing their duties and ear- 
rying out such purpose, or attempt to do so,*? the 
assembly is unlawful. So, also, if the owner of a 
dwelling, with other persons, being three or more 
in all, by force and violence enter the dwelling and 
remove the furniture or disturb the party lawfully 
in possession thereof, they may be convicted of un- 
lawful assembly.*® And where persons assemble for 
the purpose of pitting cock fights, an act made un- 
lawful by statute, the assembly is unlawful, although 
the persons assembled separate without committing 
the act.4° ' 


Defense of legal rights. An assembly of a man’s 
friends in his own house to defend the possession 
thereof against those who threaten to make an un- 
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lawful entry, or such assembly for the defense of 
his person against those who threaten to beat him 
in his house, is indulged by the law, because a man’s 
house is looked on as his eastle;°® but this rule as 
to the defense of habitation has been held not to 
extend to the defense of one’s close,®>! or to the de- 
fense of one’s person against those who threaten to 
beat him at any place other than his dwelling house, 
because he who is in fear of such violence must pro- 
vide for his safety by demanding the surety of the 
peace, and not make use of such violent methods 
as can but result in tumults and disorders to the 
disturbance of the public peace.®” This latter propo- 
sition, however, has been eriticized by an eminent 
text writer who states that 1t “doubtless needs qual- 
ification.” For plainly there are circumstances in 
which a man may accept help in the defense of his 
person without exposing his protectors to an in- 
dictment for an unlawful assembly.*? 


VI. PERSONS RESPONSIBLE 


{[§ 12] All who join in unlawful assemblies are 
responsible criminally for the acts of their asso- 


ciates done in furtherance and pursuance of their 
common object.>4 


VII. PROSECUTION 


{§ 13] A. Indictment. In accordance with gen- 
eral principles governing indictments and informa- 
‘tions,’® indictments or informations for unlawful 
assembly must allege specifically all the facts and 
circumstances necessary to constitute the offense 


46. Commonwealth v. Rasefske, [a] Number 


of persons.—(1) 


whether the indictment or information charges the 
common-law offense or one defined by statute.°® In- 
dictments or informations are sufficient if these re- 
quirements are complied with,®? and ordinarily they 
will be sufficient if drafted in accordance with ap- 


. 


him in the enjoyment thereof, an in- 


17 Pa.Dist.&Co. 204. 


47.. New York, L. E. & W..R. Co. 
v. Wenger, 9 Ohio Dec. (Reprint) 815. 


48. Meese v. State, 20 N.W. 33, 15 
Neb. 558. 

49. People v. Fernandez, 24 Porto 
Rico 587. 

50. 1 Hawkins P. C. c 65 § 10. 

51. Rex v. Bangor [cit 1 Russell 


Crimes p 570]. 


62. 1 Hawkins P. C.c 65 § 10. 
Son cSishop) Cre i$) 1259. 
54. New York, L. E. & W. R. Co. 


v. Wenger, 9 Ohio Dec: (Reprint) 815; 
In re Charge to Grand Jury, 4 Pa.L.J. 
29. To same effect People v. Most, 
vias 970, 128 N.Y. 108, 26 Am.S.R. 
58. 

fa] As otherwise expressed, all 
persons who join an unlawful assem- 
bly, disregarding its probable effect, 
and the alarm and consternation that 
are likely to ensue, and all who give 
countenance and support to it, are 
criminally liable. Redford v. Birley, 
4} Satay 76, 3 E.C:L. 601, 171 Reprint 
T73. 


55. See Indictments and Informa- 
tions §§ 238, 257. 


56. D.C.—Hunter v. District of 
Columbia, 47 App.D.C. 406. 


Ind.—State v. Bailey, 3 Blackf. 209. 


Mo.—State v. Soot, 19 Mo. 379; Ex 
parte Coder, 44 S.W.(2d) 179, 226 Mo. 
App. 479. 


Okl.—Casteel v. State, 161 P. 330, 13 
Okl.Cr. 19. 


Tex.—Cole v. State, 194 S.W. 836, 
81 Tex.Cr. 202; Bradford v. State, 51 
DeWwieue (957400 Dex.Cr. 632 Hollis’ v. 
State, 40 S.W. 277, 37. Tex.Cr. 535. 


Wis.—Aron v. Wausau, 74 N.W. 
354, 98 Wis. 592, 40 L.R.A. 733. 


Where the indictment does not show 
that at least three persons assembled 
together, it is fatally defective (State 
v. Bailey, 3. Blackf. (Ind.) 209; . Ex 
parte Coder, 44 S.W.(2d) 179, 226 Mo. 
App. 479), (2) since as elsewhere 
shown, both at common law and un- 
der the general statutes defining the 
offense, at least three persons are nec- 
essary to constitute an unlawful as- 
sembly (see supra § 9). 


[b] Use of force or violence.— 
Where the indictment is based on a 
Statute providing that the intent or 
agreements of the persons assembling 
must be to do an unlawful act with 
force or violence against the person 
or property of another, or against 
the peace, or to the terror of the peo- 
ple, the information must state facts 
showing a violation of the statute, 
and merely alleging the act of ad- 
vocating adherence to the communist 
party, or the taking up of a collection 
in support thereof, is insufficient, as 
it does not show any act having the 
elements of force or violence which 
would affect the peace or bring terror 
to the people. Ex parte Coder, 44 S. 
S.W.(2d) 179, 226 Mo.App. 479. 


[c] Intent to aid other hy vio- 
lence.—Where the information is 
based on a statute which defines an 


unlawful assembly as the meeting of 
three or more persons with intent to 
aid each other by violence, the infor- 
mation must allege that the persons 
met with intent to aid each other by 
violence. Cole v. State, 194 S.W. 830, 
Senex er (zin 


[d] Unlawful assembly illegally 
to deprive person of right or disturb 
him in enjoyment thereof.—Under a 
statute defining an unlawful assem- 
bly as a meeting of three or more per- 
sons with intent illegally to deprive 
any person ‘of any right, or disturb 


dictment for an unlawful assembly 
to prevent a party, by violence, from 
having a social gathering or dance at 
his house, is not sufficient if it fails 
to allege, in the charging part, that 
such party had a house and was giv- 
ing, or about giving, or intending to 
give, a social gathering or dance at 
his house. “If Sutton [the prosecu- 
tor] had no house, and was not in- 
tending to give, or about giving, a 
social gathering and dance thereat, 
an unlawful assembly for the pre- . 
vention of his doing that thing, while 
it would be an infringement of his ab- 
stract right, aS’a citizen, to do it if 
he so desired, yet it would be no in- 
fringement of any real or practical 
right of his which he was then about 
using, or intending to use.” Follis v. 
State, 40 S.W. 277, 37 Tex.Cr. 535, 538. 


{[e] Interference with employment 
of another.—Under Pen. Code art 309, 
prohibiting unlawful assembly with 
intent to interfere with the employ- 
ment of another, an indictment charg- 
ing accused with assembling with 
others to prevent E from operating a 
certain farm, by illegally depriving 
him of the right to employ Mexicans 
as laborers thereon, was defective in 
failing to allege that E then and 
there had in his employ, or was about 
to employ, Mexicans as laborers on 
his farm. Bradford v. State, 51 S. 
W. 379, 40 Tex.Cr. 632. 


57. Md.—kKaefer y. 
30, 143 Md. 151. 


N.J.—State v. Butterworth, 142 A. 
57, 104 N.J.Law 579, 58 ALR. 744. 


Neher Gi v. Brown, 8 Humphr. 


State, 122 A. 


Tex.—Reynolds v. State, 199 S.w. 
1092, 82 Tex.Cr. 505. 


Va.—Commonwealth  v. 
Gratt. (46 Va.) 695. 


Wis.—State v. Dean, 38 N.W. 341, 71 


Foster, 5 
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proved precedent®® or in the language of the stat- 
ute defining the offense.®® It has been held, how- 
ever, that an information, although drawn in the 
language of the statute on which it is based, is in- 
sufficient if it fails to set out the facts constituting 
the offense with sufficient clearness to apprise de- 
fendant of the charge which he is expected to meet, 
and to inform the court of their sufficieney to sus- 
tain the conviction.®° 

Specifying unlawful act. A general,averment that 
defendants assembled to do an unlawful act is suf- 
ficient. It is not necessary to specify the act.°* 


Joinder of parties.°? While it has been held that, 
when an offense can only be committed by a certain 
number of persons, the number required to consti- 
tute it must be indicted,®* a conviction was sustained 
in another case where only one person was indicted, 
although it was stated, in accordance with a gen- 
eral principle elsewhere set forth in this article,** 
that in order to conviet defendant it must be shown 
that three or more persons participated in the of- 
fense charged.°®® 

[§ 14] B. Evidence. Rules governing burden of 
proof and presumptions,°® admissibility,°* and 
weight and sufficieney®® apply in prosecutions for the 
offense of unlawful assembly.°® 


Admissibility. Evidence showing defendants to be 
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guilty of some other offense, such as resisting an offi- 
cer or violating an ordinance regulating public speak- 
ing, is-admissible for the purpose of ascertaining 
their purpose in the assembly.7° And where defend- 
ant is charged with threatening acts tending toward 
a breach of the peace in a speech made before a 
gathering of several persons, proof that they were 
anarchists is competent, in connection with other eir- 
cumstanees, to aid the jury in determining the point 
as to whether the mecting joined in the threats 
made by defendant.7! Evidence which is immate- 
rial,“?_ or which is not relevant to any element. of 
the offense charged and which would not have tend- 
ed to rebut any legitimate inference to be drawn 
from such evidence,** should be excluded. 


Weight and sufficiency.74 Intent can gencrally be 
proved only by a consideration of the time, place, 
and circumstances of the:assembly and the acts and 
speech of the persons so assembled.7® On a prose- 
cution for unlawful assembly, in determining wheth- 
er others participated with defendant in a threat 
alleged, it is sufficient to show the adoption by them 
of his language, exhibited by their conduct,7® 


[§ 15] ©. Trial—i. In General. If, on a trial for 
the offense of unlawful assembly, less than the num- 
ber essential to constitute the offense be found 
euilty, and the others charged be acquitted, the con- 
viction cannot be sustained, since the specific offense 


Wis. 678; Bonneville v. State, 11 N. 
W. 427, 53 Wis. 680. 


[a] Interference with employment 
of another.—Under a statute prohibit- 
ing unlawful assembly with intent to 
interfere with the employment of an- 
other, in an information charging un- 
lawful assembly with the intent and 
purpose, by threats and intimidation, 
of preventing and depriving certain 
motormen of their right to labor as 
such, it was not necessary to allege 
that the street car was being op- 
erated or run, or intended to be oper- 
ated or run. Reynolds v. State, 199 
S.W. 1092, 82 Tex.Cr. 505 [foll Mc- 
Gehee vy. State, 5 S.W. 222; 23 Tex. 
App. 330]. 


58. Reynolds v. State, 
1092, 82 Tex.Cr. 505. 


[a] Forms of indictments or in- 
formations, in whole or in part, held 
sufficient.—_Kaefer v. State, 122 A. 30, 
143 Md. 151; State v. Butterworth, 
142 A. 57, 104 N.J.Law 579, 58 A.L.R. 
744; McGehee v. State, 5 S.W. 222, 23 
Tex.App. 330; Reynolds v. State, 199 
S.W. 1092, 82 Tex.Cr. 505 (last two 
of which for preventing designated 
persons from pursuing their employ- 
ment); State v. Dean, 38 N.W. 341, 71 
Wis. 678; Bonneville v. State, 11 N.W. 
427, 53 Wis. 680. 


59. Bonneville v. State, 11 N.W. 
427, 58 Wis. 680. And see Indict- 
ments and Informations § 260. 


60. Hunter v. District of Colum- 
bia, 47 App.D.C. 406. And see In- 
dictments and Informations §§ 260. 
261. 


[a] Rule applied.—An information 
charging defendants with congregat- 
ing and assembling on a certain ave- 
nue, and then and there crowding, ob- 
structing, and incommoding the free 
use of the sidewalk thereof contrary 
to, and in violation of, a statute, is 
insufficient, since it contains nothing 
to inform defendants of the nature 
of the acts relied on as constituting 
the alleged obstruction of the side- 


199" SW. 


walk, or would enable defendants to 
make an intelligent defense, or to ad- 
vise the court of the sufficiency of the 


charge in law to support a convic- 


tion. Hunter v. District of Colum- 
bia, 47 App.D.C. 406. 


61. Bonneville v. State, 11 N.W. 
427, 53 Wis. 680. Compare supra text 
and notes 60. 


62. Indictments generally for of- 
fenses which cannot be committed by 
one person see Indictments and In- 
formations § 313. 


Indictments for conspiracy see Con- 
spiracy § 184. 


63. State v. Bailey, 3 Blackf. 
Cind:)io209 yicitudssChitty .Or 523; 
Com. Dig. tit “Information” D 7]. 


64. See supra § 9. 


65. People v. Most, 7 N.E. 970, 128 
N.Y. 108, 26 Am.S.R. 458. 


66. See Criminal Law §§ 993-1033. 


[a] Number of persons.—(1) 
Since at least three persons are neces- 
sary to constitute an unlawful assem- 
bly (see supra § 9), (2) in order to 
convict of the offense of unlawful 
assembly the prosecution must show 
that three or more persons were as- 
sembled and participated in the un- 
lawful purpose charged (People v. 
Most, 7 N. E. 970, 128 N.Y. 108, 26 Am. 
S.R. 458). 


[b] Unlawful purpose.—No for- 
mal or express agreement need be 
proved to establish the unlawful pur- 
pose of such assemblage. It may be 
inferred from all the facts and cir- 
cumstances proved in the case. 
Mitchell v. Champaign County, 9 Ohio 
S.&C.P. 821. 


67. See Criminal Law §§ 1034-1112. 

68. See Criminal Law §§ 1559-1999. 
_ 69. See cases supra note 66; and 
infra text and notes 70-76. 


70. People v. Anderson, 1 P.(2d) 
64, 117 Cal.App. 763. 


71. People v. Most, 7 N.E. 970, 128 
N.Y. 108, 26 Am.S.R. 458. 


7 People v. Anderson, 


2. 
64, 117 Cal.App. 763. 


[a] Rule applied.—In a prosecu- 
tion for unlawful assembly to disturt 
the public peace, evidence that police 
officers had received instructions 
from their superiors not to permit 
the meeting is properly excluded 
People v. Anderson, 1 P.(2d) 64, 117 
Cal.App. 763. 


1 P.(2d) 


73. Kaefer v. State, 122 A. 30, 143 
Md. 151. 
74 [a] Evidence held sufficien’ 


to sustain conviction.—State Vv 
Hawks, 214 P. 753, 28 N.M. 486; Peo: 
ple v. Most, 27 N.E. 970, 128 N.Y. 108 
26 Am.S.R. 458. 


[b] Evidence of requisite concur. 
rence of statutory number held suffi. 
cient to go to jury.—People v. Most 
CaN 970, 128 N.Y. 108, 26 Am.S.R 


[ec] Evidence held insufficient t 
sustain conviction.—State vy. Butter 
worth, 142 A. 57, 104 N.J.Law 579, 53 
A.L.R. 744 [rev 139 A. 161, 104 N.J 
Law 438] (in a prosecution for an un 
lawful assembly, evidence that indus 
trial strikers conducted a parade an 
assembly for the purpose of protest 
ing against the police preventing ar 
assembly in a public hall, that de 
fendant and other strikers quietly 
submitted to arrest, that the police 
after reading the Riot Act, dispersec 
the crowd, and that there were n 
weapons brandished by the strikers 
nor any evidence that any person wa: 
intimidated or put in fear of a breacl 
of the public peace, except two police 
officers, held insufficient to sustai 
conviction); Holman y. State, 51 S.W 
$79, 40 Tex.Cr. 628: 


75. Dutcher v. State, 19 N.W. 613 
16 Neb. 30. 


76. People v. Most, 7 N.E. 970, 12 
N.Y. 108, 26 Am.S.R. 458. 


For later cases. developments and changes in the law see Annotations, same title and section number. 


§§ 15-18] 
would not appear to have been committed.77 But 
where several are indicted, five only of whom ap- 
pear and plead not guilty, and two of them are found 
guilty and three not guilty, the conviction will be 
sustained, as the jury may well have found that the 
two convicted were guilty with the other defend- 
ants not tried.78 And it has been held in one deei- 
sion that, where the evidence identified only three 
persons, including defendant, as having engaged in 
the unlawful assembly, the fact that one of these 
three persons had previously been tried and acquit- 
ted. for the same offense will not invalidate a con- 
viction of defendant,’® the view being taken that 
such an acquittal would not prevent the state from 
showing in the trial against defendant that the per- 
son acquitted was in fact one of three or more who 
participated in the unlawful assembly.®° 


[§ 16] 2. Instructions. Instructions given or re- 
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quested upon the trial must be pertinent to the is- 
sues®? and state the law correctly.*? 


[§ 17] 3. Questions for Jury. The existence of 
the necessary intent, and the time of its formation, 
are questions of fact for the jury.** If an assembly 
is claimed to be unlawful by reason of the cireum- 
stances under which it met, and the manner in which 
the persons composing it were conducting them- ' 
selves, the question whether these circumstances and 
this conduct were such as would frighten and alarm 
persons of reasonable firmness and courage is one 
for the jury to decide.8* They should take into con- 
sideration the hour at which the parties met,*° the 
language used by them*® and by those who addressed 
them,®7 and then consider whether firm and ra- 
tional men having their families and property there 
would have reasonable ground to fear a breach 
of the peace.*®® 


VIII. DISPERSAL OF UNLAWFUL ASSEMBLY '*®?® 


[§ 18] An unlawful assembly may be dispersed 
by a magistrate whenever he finds a state of things 
existing calling for interference in order to the 
preservation of the public peace.®°° The mode of 
dispersing an unlawful assembly may be very dif- 
ferent according to the circumstances attending it 
in each particular case;9' and there may be cases 
where the magistrate will be bound to use force to 
disperse an unlawful assembly.®* He is not re- 
quired to postpone his action until the unlawful as- 
sembly ripens into an actual riot,®? but he is enti- 
tled, and in fact bound, to intervene the moment 
he has reasonable apprehensions of a breach of the 
peace being imminent;®+ and therefore he must, in 
such eases, necessarily act on his own reasonable and 


Reg. v. Vincent, 9 
388 E.C.L. 65, 173 Reprint 


a prosecution for unlaw- 
defendant 


bona fide belief as to what is likely to occur.®> The 
magistrate has not only the power to arrest the of- 
fenders and bind them to their good behavior, or 
imprison them if they do not. offer adequate bail;°° 
but he may authorize others to arrest them by a 
bare verbal command, without any other warrant ;°* 
and all citizens present, whom he may invoke to his 
aid, are bound promptly to respond to his requisi- 
tion, and support him in maintaining the peace.?§ 
And a magistrate either present or called on such 
an occasion, who neglects or refuses to do his ut- 
most for the suppression of such unlawful assemblies, 
subjects himself to an indictment and conviction for 
a criminal misdemeanor.®® 


for the purpose. 
PR. 14 ir. 105: 


91. Reg. v. Neale, 9 C.&P. 431, 38 
E.C.L. 256, 173 Reprint 899. 


92. Reg. v. Neale, supra. 


O’Kelly v. Harvey, 


language 


being 92 


View otate “vi “Bailey, “3 Blackf. ; 86 Cal.App. 542; 
(Ind.) 209. CxesP THA, 

78. State v. Bailey, supra. 754. 

79. Reynolds v. State, 199 S.W. {a] Interpretation of 
1092, 82 Tex.Cr. 505. Fees ae bebe 

80. Reynolds v. State, supra. , 

81. State v. Yeaton, 53 Me. 125. 

82. State v. Yeaton, supra. ; : 

83. Mitchell v. Champaign Coun- guage used. 


ty, 9 Ohio S.&C.P. 821. 

84. State v. Butterworth, i139 A. 
161, 104 N.J.Law 43; Slater v. Wood, 
22 N.Y.Super. 15, 48; Reg. v. Neale, 
OC 6. 1431,, 88.H.C.L. 256,173" Re- 
print 899; Reg. v. Vincent, 9 C.&P. 
91, 38 E.C.L. 65, 173 Reprint 754. 


“Tt is a hazardous exercise of ju- 
dicial authority in any case to pro- 
nounce a meeting as menacing or 
dangerous to public tranquility, and, 
therefore, unlawful; but particularly 
in a country where large public meet- 
ings are constantly held for every 
conceivable object, and not always in 
the quietest manner, and where the 
practical experience of a jury taken 
from the community at large could 
best determine what was likely to 
produce terror or danger.” Slater v. 
Waod, supra. 

85. People v. Kerrick, 261 P. 756, 
86 Cal.App. 542; Reg. v. Vincent, 9 
C.&P./91/538 E-C.L. 65, 173. Reprint 
754. 

86. People v. Kerrick, 261 P. 756, 


charged with threatening acts tend- 
ing toward a breach of the peace, it 
is for the jury to interpret the lan- 
People v. Most, 27 N.E. 
970, 128 N.Y. 108, 26 Am.S.R. 458. 

STH" Ree. Ve VANnCEnt 9° CLP 91538 
E:C. Ur 65, 173 Reprint 754. 

88. Reg. v. Vincent, supra. 

[a] Wharton’s statement of rule. 
—‘In determining the question of 
terror, it has been said that the jury 
are to consider whether rational and 
firm men, in charge of families, would 
have, under the circumstances, cause 
for anxiety; and in testing this it is 
necessary to take into account the 
hour at which the parties meet, the 
language used by them, and the acts 
done.” 3 Wharton Cr. L. (11th ed) 
§ 1851 [quot People v. Kerrick, 261 P. 
756, 760, 86 Cal.App. 542]. 

89. Remaining at place see infra § 
ily, 


90. In re Charge to Grand Jury, 4 
Panwa ser ala smiaO sn MECC Dams 
Neale, 9 C.&P. 431, 38 E.C.L. 256, 173 
Reprint 899. 

[a] Paramount duty of magistrate 
is to preserve peace unbroken, and 
that by whatever means are available 


In re Charge to Grand Jury, 
4 Pa.L.J. 29, 2 Pa.L.J.R. 275; O’Kelly 
v. Harvey, L.R. 14 Ir. 105, 15 Cox C. 
Gul435 soRepuv Neales 9) Ci Pesce 
BH.C.L. 256, 173 Reprint 899. 

94. In re Charge to the Grand 
Jury, © Rashes 12939359 2ibaelaeR, 
aa OkKellyeyv.. Harvey, ul. Re al Aver. 


“It is better to anticipate more dan- 
gerous results, by energetic interven- 
tion at the inception of a threatened 
breach of the peace, than by delay to 
permit the tumult to acquire such 
strength as to demand for its sup- 
pression those urgent measures which 
should be reserved for great extrem- 
ities!,’"; In’ “re Charge (to, ithe (Grand 
Jury, supra. 

95. O’Kelly v. Harvey, L.R. 14 Ir. 
105. 
re Charge to Grand Jury, 
1 29, 02. Pala JR Zito, 


re Charge to Grand Jury, 
re Charge,to Grand Jury, 


99. In re Charge to Grand Jury; 
supra; Reg. v. Neale, 9 C.&P. 431, 38 
E.C.L. 256, 173 Reprint 899, 


—S 
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IX. SIMILAR OFFENSES 


[§ 19] Acts of a character similar to unlawful 
assemblies, as elsewhere defined,t have been made 
offenses by some statutes. 


Injury to property by persons unlawfully as- 
sembled. In one jurisdiction it has been provided 
by statute that it shall be a punishable offense for 
any person or persons unlawfully or riotously as- 
sembled to injure any dwelling house or other build- 
ing. And it has been held that an assembly of per- 
sons who injure the depot of a railroad company, 
although its purpose was primarily to frighten and 
drive off the railroad employees, and not to injure 
the building, is in violation of the statute.? 

Remaining at place of unlawful assembly after be- 
ing commanded to disperse is made an oifense by 
the statutes of one state. This offense, it has been 
held, does not necessarily involve participation in 
the unlawful assembly.* And it is not an element 
of the offense that the purpose of the assembly be 


*UNLAWFUL COHABITATION.! 
UNLAWFUL DETAINER.? 
UNLAWFUL ENTRY.’ 


UNLAWFUL ASSEMBLY—UNLAWFULLY 


[§ 19 


consummated.> But to authorize a conviction four 
facts must appear: (1) An assembly of two or more 
persons (2) for the purpose of disturbing the pub- 
he peace or committing an unlawful act; (3) that 
such persons be desired or commanded by a public 
officer to disperse, and (4) that they failed to do 
so,® and the offense cannot occur until the command 
to disperse has been given." Where one speaking to 
people in a street refuses to move on request al- 
though hearers are blocking traffic, he becomes at 
least an aider and abettor, and a principal in the 
offense.§ 


Unlawful assembly of slaves. For reasons of pol- 
icy, it was formerly found necessary in slaveholding 
communities to prevent the assemblage of slaves 
without the permission of their masters.2 These 
statutes were not considered to be violated by as- 
semblages of slaves for ordinary lawful purposes 
with the permission of their masters.1° 


UNLAWFULLY.* A generality,5 meaning not 
lawfully or otherwise than lawfully;® contrary to 
law;* illegally;* in an unlawful manner;® in vio- 


1. See supra §§ 1, 2. 

2. State v. Johnson, 57 N.W. 302, 
89 Iowa 594. 

3. People vy. Anderson, 1 P.(2d) 64, 
117 Cal.App. 763; People. v. Sklar, 
292 P. 1068, 111 Cal.App. 776. 

4. People v. Sklar, supra. 


5. People v. Anderson, 1 P.(2d) 64, 
117 Cal.App. 763. 

6. People v. Anderson, supra. 

[a] Evidence held sufficient to 
show that one purpose of assembly 
was to resist by force attempt to ar- 
rest or disperse defendants and to 
disturb peace.—People v. Anderson, 1 
P.(2d) 64, 117 Cal.App. 763. 


[b] Evidence held sufficient to 
show that offense of “remaining at 
place of unlawful assembly” after 
warning to disperse was not com- 
mitted.—People v. Sklar, 292 P. 1068, 
tiie CalApps i776. 

7. People v. Sklar, supra. 

[a] By whom dispersal ordered.— 
A statute providing that, where there 
is an unlawful or riotous assembly, 
“the sheriff of the county and his 
deputies, the officials governing the 
town or city, or the justices of the 
peace and constables thereof, or any 
of them,’ must command the as- 
sembly to disperse, includes police of- 
ficers, although not expressly named 
therein. People v. Sklar, 292 P. 1068, 
111 Cal.App. 776. 


8. People v. Anderson, 1 P.(2d) 64, 
117 Cal.App. 763. 


9," State v. Boozer, 36 S.C... 21; 
Leetch v. State, 2 Head (Tenn.) 140; 
Commonwealth v. Booth, 6 Rand, (27 
Va.) 669. ; 

fa] Purpose of statutes.—The ob- 
ject of statutes of this nature was to 
guard the public against assemblages 
which might be dangerous to the 
peace, or injurious to the morals, and 
to protect private rights by prevent- 
ing persons from knowingly permit- 


ting the slaves of others to tarry on 
their premises without the owner’s 
leave for an unreasonable time. Com- 
monwealth v. Booth, 6 Rand. (27 Va.) 
669. 

10. State v. Boozer, 36 S.L. 21; 
Leetch v. State, 2 Head (Tenn.) 140. 


[a] Thus an orderly assemblage 
of slaves, although on a Saturday 
night, at a quilting, on the premises 
of a slaveholder, with tickets from 
their masters, and by permission of 
the owner of the premises, who was 
also occasionally present, is not such 
an assemblage, under the act of 1740, 
as the patrol are authorized to dis- 
perse, or as will authorize them to 
whip the slaves of which it is com- 
posed. State v. Boozer, 36 S.C.L. 21. 


{b] Indictment.—(1) Since, under 
Tenn. Acts (1831) ec 118, permitting 
the assemblage of slaves in unusual 
numbers or in a_ suspicious. place 
was an indictable offense, an indict- 
ment charging that an assemblage of 
slaves in unusual numbers was know- 
ingly permitted by defendant on his 
premises is sufficient without stating 
that the assemblage was in a sus- 
nicious plece. State v. Brown. 8 
HWumphr. (Tenn.) 89. (2) An indict- 
ment under 1 Va. Rev. Code p 424 ¢ 
111 § 13, for allowing more than five 
slaves other than defendant’s own 
to be and remain at one time on his 
premises, need not charge that it was 
without the consent of the owners of 
the slaves. Com. v. Foster, 5 Gratt. 
(46 Va.) 695. 


[ce] Evidence.—(1) In a prosecu- 
tion under Tenn. Acts (1831) ¢€ 108 §§ 
1, 2, prohibiting the assemblage of 
slaves without their masters’ con- 
sent in unusual numbers or at sus- 
picious times and places, and making 
it an offense for anyone knowingly to 
permit such assemblage on his prem- 
ises, it must be shown that the own- 
er of the land on which the slaves 
met had knowledge of and permitted 
the assemblage without the express 


authority of the owners of the slaves. 
Leetch v. State, 2 Head (Tenn.) 140. 
(2) The burden of proof is on de- 
fendant to show that the owners of 
the slaves gave permission to them to 
assemble on his premises. Leetch v. 
State, supra; Com. v. Connor, 5 Leigh 
C2 Van) VOLS: 
1. See Lewdness §§ 4-8. 


2. See Forcible Entry and Detainer 
26 C.J. p 797; Replevin 54 C.J. p 404. 

“Detainer” 18 C.J. p 978. 

3. See Burglary 9 C.J. p 1006; 
Ejectment 19 C.J. p 1021; Forcible 
Entry and Detainer 26 C.J. p 797; 
Trespass §§ 12-14. 

“Entry” 20 C.J. p 1274. 

4. Use of in indictment or infor- 
mation: 

Generally see Indictments and In- 
formations § 238 text and note 380, 
§§ 251, 252. 

Assault and Battery § 280. 

Food § 65 note 32 [c]. 

Intoxicating Liquors § 424. 

Malicious Mischief § 28. 

Motor Vehicles § 1278 note 33 [al]. 

Rape §§ 60, 69. 

5. State v. Sprague, (W.Va.) 161 
S.B. 24, 25. 

6G. . Rex nw. Prince, make 2, C.@peib as 
173 [quot Lyons v. Smart, 6 Austr. 
C.L.R. 148, 164]. 

“Lawfully” 36 C.J. p 970. 

7. See Middlebrooks v. U. S., 23 F. 
(2d) 244, 245; State vy. Lightfoot, 78 
NW. 41, 107 Iowa 344, 348; Anderson 
v. Territory, 13 P. 21, 4 N.M. 108, 111. 

8. Webster D. [quot Whitman v. 
State, 22 N.W. 459, 17 Neb. 224, 227]; 
Dameron v. Hamilton, 174 S.W. 425, 
430, 264 Mo. 103; State v. Haynorth, 3 
Sneed (Tenn.) 64, 65. See Illegally 
31 C.J. p 243 text and note 22. 

9. Webster D. [quot Whitman v. 
State, 22 N.W. 459, 460, 17 Neb. 224]. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


lation of law;1° 


out lawful cause ;!° 
out legal justification.t§ 


While in its ordinary meaning 


_law, 


been said to be used with a variety 


10. State v. Conrad, 14 S.W.(2d) 
608, 609, 322 Mo. 246. See Fooshee v. 
State, 108 P.. 554, 559, 3 Okl.Cr. 666. 
But see Barnhardt v. State, 86 N.E. 
481, 171 Ind. 428, 430 (as used in an 
affidavit charging an offense against 
the liquor laws, “unlawfully” is not 
sufficient to show that the possession 
ip question was in violation of the 
aw). 


11. Webster D. [quot Whitman v. 
State, 22 N.W. 459, 460, 17 Neb. 224]. 


sae Tatum v. State, 66 Ala. 465, 
467. 

18. Territory v. Palai, 23 Hawaii 
133, 185; State v. Tinkler, 83 P. 830, 


72 Kan. 262, 264. 


14. Taylor v. Newman, 4 B.&S. 89, 
94, 116 E:C.L.- 89;> 122- Reprint 393 
{quot Lyons v. Smart, 6 Austr.C.L.R. 
1438, 164] (per Mellor, J.). 


15. Territory v. Palai, 23 Hawaii 
133, 135; State v. Tinkler, 83 P. 830, 
72 Kan. 262, 264; State v. Holland, 
45 So. 380, 381, 120 La. 429, 14 Ann. 
Cas. 692; Fooshee v. State, 108 P. 554, 
559, 3 Okl.Cr. 666; State v. Taylor, 64 
N.W. 548, 552, 7 S.D. 533, 548. 


16. hex: v. Prince, LivRi2IC.C, 154, 
173 [quot Lyons v. Smart, 6 Austr. 
C.L.R. 143, 164]. 


D7. operts! Vee 8.426 E3897, 
902, 908, 61 C.C.A. 427; State v. Clos- 
ser, (Ind.) 99 N.E. 1057, 1060; O’Barr 
v. United States, 105 P. 988, 990, 3 
OIMCr shop Le IeeAM ns. bs, 909 els S. 
v. Dickson, ’4 Porto Rico Fed. 116, 
Rex v. Prince, LB Boe OM CA aay: Salas Tifa) ies 
Denman, J. concurring). 


18. Terrell v. State, 8 S.W. 212, 
86 Tenn. 523, 531; State v. Vander- 
veer, 196 P. 650, 651, 115 Wash. 184. 


[a] In indictment for procuring 
miscarriage of pregnant woman, 
“‘‘unlawfully’ negatives or precludes 
any inference or possibility that the 
act was done by a surgeon for the 
purpose of saving the life of the 
woman, or under any other circum- 
stances which would furnish a lawful 
justification.’”? Com. v. Scholes, 13 Al- 
len (Mass.) 554, 558 [quot Johnson 
v. People, 80 P. 133, 137, 33 Colo. 224, 
108 Am.S.R. 85]. 


19. Howenstine v. U. S., 263 F. 
Ay 4: 

20. Territory v. Palai, 23 Hawaii 
1338,/ 135: 

21. Territory v. Palai, 23 Hawaii 
138, 135. See State v. Cunningham, 


55 S.W. 282, 154 Mo. 161, 179 [quot 
People v. Ranney, (Cal.) 1 P.(2d), 423; 
426] (‘many things are unlawfully 
done which are not crimes, because 
the criminal intent is wanting”). 
But see State v. Koonse; 101 S.W. 139, 
142, 123 Mo.App. 655 (‘‘unlawfully’ 


in violation of law and right;1! 
in violation of, or contrary to, law;'? not permit- 
ted by law;1? without any claim of right or color 
of justification ;34 without authority of law;1® with- 
without legal execuse;!7 
“Unlawfully” imports an 
exercise of the will.1® Although “unlawfully,” where 
the context or object of a statute requires, may be 
given a restricted meaning and construed as hay- 
ing reference only to acts expressly prohibited by 
statute, 2° the word is used in a wider sense as in- 
elusive of actionable violations of civil rights wheth- 
er or not they may be punished criminally as well.?? 
“unlawfully” is used 
with reference to something forbidden by a definite 
whether statute law or common law,?? it has 


UNLAWFULLY 


so used, in two 
with- 


law.?6 


of meanings de- 


in an indictment for assault neces- 
sarily implied that the assault was 
delivered with criminal intent’’). 


22. Lyons v. Smart, 6 Austr.C.L.R. 
148, 160 (per O’Connor, J.). 


23. Lyons v. Smart, 6 Austr.C.L.R. 
143, 160 (per O’Connor, J.). 

24. Lyons v. Smart, 6 Austr.C.L.R. 
143, 147, 160. 


25. Lyons v. Smart, 6 Austr.C.L.R. 
ie ey Gorse Kenai (Cy Ay SOS Siepe 
instance, when it is used with refer- 
ence to certain sexual offences, or 
with reference to acts which are ab- 
solutely prohibited under all circum- 
stances’). 


26. Lyons v. Smart, 6 Austr.C.L.R. 
143, 147 (per Griffith,-C. J.). 

[a] In customs act, having nothing 
to do with what is right or wrong or 
virtuous, containing certain arbitrary 
rules which the legislature lays down, 
“unlawfully” must, “there being no 
other relevant law, be read in that 
context as meaning ‘in contravention 
ef the provisions’ of ‘this’ Act.’ ” 
LONS Te SIMA OMA UStrCulbakt Loe 
147, 148 (per Griffith, Ongena 


27. State v. Tinkler, 83 P. 830, 831, 
72 Kan. 262. =» 

28. Weinzorpflin v. State, 7 
(Ind), 136;) 195° 


[a] “Feloniously” includes ‘“un- 
lawfully.”—Bridge v. People, 165 P. 
118; 779, 68 .Colo. 3195" People vi. St: 
Clair, 91..N.E. 573,.574, 244 Tl. 444; 
Shinn v. State, 68 Ind. 423, 425; Wein- 
zorpflin v. State, 7 Blackf. (Ind.) 186, 
195; State v. Allister, (Mo.) 295 S.W. 
754, 757; State v. Miller, 89 S.W. 377, 
380, 190 Mo. 449. See also Indict- 
ments and Informations § 252 text and 
note 50; Assault and Battery § 280 
note 2 [a]; Rape § 60 note 99 [a]. 


[b] “Feloniously” distinguished.— 
People v. Ranney, (Cal.) 1 P.(2d) 
423, 426. See Assault and Battery § 
280 text and note 2. 


“Feloniously” see Indictments and 
Informations § 247. 


29. People v. Ranney, (Cal.) 1 P. 
(2d) 423, 426 (“in instruction rela- 
tive to embezzlement’’). 

“Praudulently” 27 C.J. p 893. 


30. State v. Perry, 80 N.W. 401, 
109 Iowa 358, 354; Nunnelley v. Com- 
monwealth, 272 S.W. 378, 209 Ky. 191; 
Thompson v. Commonwealth, 261 S.W. 
5, 6, 202 Ky. 674; Ham v. State, 40 S. 
W.(2d) 152, 118 Tex:Cr. 271; State) v. 
Stall, 37 Tex. 440, 441. See Lyons v. 
Smart, 6 Austr.C.L.R. 1438, 151 (per 
Griffith, C. J., as to “unlawfully” 
meaning “knowingly” simpliciter, “I 
am not aware of any instance where 
the word ‘unlawfully’ has been so 
construed, except where the thing or 


Blackf. 


ful sexual intercourse, 
interpreted “without lawful wedlock.”?7 


Other terms compared. 
compared with “feloniously”?® and distinguished 
from “fraudulently,”?® “knowingly,’’?° 
lyst “voluntarily,232 
and “wrongfully.”?® 
and contrary to the statute,’’*° “maliciously and with- 
out any lawful justification,’?? and “willfully and 


(66 C.J.] 45 


pending upon the context in which it is found.** 
“Unlawfully” is commonly used in statutes creating 
crimes, misdemeanors, and minor offenses,?* and as 


shades of meaning, one when re- 


ferring to an act which is wrong or wicked in it- 
self—recognized by everybody as wicked,?*® the oth- 
er when referring to some prohibition of positive 
As used in a penal statute relative to unlaw- 


“unlawfully” might well be 


“Unlawfully” has been 


“malicious- 
“wantonly,’?3 “willfully,”34 
The phrases “against the peace 


act referred to is in its nature wrong, 

or is positively wicked, or prohibited 

by some positive law’). See also In- 

dictments and Informations § 242 

note 57 [b] (1); Knowingly 35 C.J. p 

918 note 64 [a]. 

31. State v. Toney, 15 S.C. 409, 412. 
“Maliciously” as: 

Merely doing unlawful act without 
excuse see Maliciously 38 C.J. p 
3855 text and note 54 

Unlawful intent see Maliciously 38 C. 
J. p. 355 note 57 [c]. 


32. Rex v. Reader, 4 C.&P. 
f.C.L. 498. 

“Voluntarily” [40 Cyc 220]. 

33. State v. Massey, 2 S.E. 445, 97 
N.C. 465, 468 (‘ ‘unlawfully’ implies 
that an act is done or not done, as 
the law allows or requires, but the 
term ‘wantonly’ implies turpitude— 
that the act done is of wilful, wicked 
purpose”). See Arson § 2 text and 
note 39. 

“Wantonly” [40 Cyc 293]. 

34. State v. Robinson, 28 So. 1002, 
104 La. 224, 226; State Vv. Hussey, 60 
Me. 410, 411, 11 Am.R. 206, 209; State 
Vv. Toney, 15 S.C. 409, 4125 State Vv. 
Townsell, 3 Heisk. (Tenn.) 6, 7. See 
State v. Waters, (Mo.) 189 S.W. 624 
[foll State v. Hopper, 27 Mo. 599, 600] 
(‘‘were we not bound by precedents we 
would be inclined to hold the infor- 
mation good on the ground that to 
our minds there is no substantial dif- 
ference between charging one with 
‘unlawfully’ doing the acts constitut- 
ing the disturbance of the peace and 
with ‘willfully’ doing such acts’). See 
also Indictments and Informations § 
246 note 91 [a] (7); Malicious Mis- 
chief § 28 note 29 [bl]. 


“Nor can it be said that every act 
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unlawfully done is wilfully done.” 
ous v. Townsell, 3 Heisk. (Tenn.) 
eye 


“A man may do many things wil- 
fully, which are not unlawful, and he 
may do things unlawfully which are 
not wilfully done.” State v. Hussey, 
60 Me. 410, 411, 11 Am.R. 206, 209. 


“Peloniously” and “unlawfully” 
equivalent to “willfully” see Indict- 


ments and Informations § 246 note 
93's [asdl G2). 

“willfully” [40 Cye 938]. 

35. Louisville. ete, BR. Cone, 


Payne, 2 N.B. 582, 584, 108 Ind. 183; 
Howard County v. “Ar mstrong Ot Ind, 
528, 536. 

“Wrongfully” [40 Cyc 2874]. 

36. State v.° Tibbetts, 29 A. 979, 
86 Me. 189, 191. 
arth See Abortion § 28 note 2 [al], 
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maliciously,” as used, have been held equivalent 
to “unlawfully”; on the other hand, “unlawfully 

it has been held, does not import “wanton Be 
malicious manner.”*® “Injuriously and wrongfully” 
has been held to include “unlawfully.’’*° 


Unlawfully, willfully, and knowingly.*! Applied 
to an act or thing done, the words “unlawfully, will- 
fully, and knowingly,” in their ordinary acceptation, 
import knowledge of the act or thing so done, as 
well as an evil intent or bad purpose in doing such 
thing.*? 


Other phrases: “Acting unlawfully,’*? “carnally 
knowing or abusing unlawfully any female per- 
son,”44 “designedly and unlawfully did falsely pre- 
tend,”4® “did then and there unlawfully, willfully, 
and feloniously, by stealth, take, steal and carry 
away,”*® “did unlawfully and knowingly deposit,’’47 
“did unlawfully and knowingly offer for sale,’ 
“did unlawfully take, steal, and carry away,”*® 
“did unlawfully, voluntarily and unjustly permit,”°° 
“feloniously and unlawfully,’®! “feloniously, unlaw- 
fully, and wilfully,”°? “feloniously, unlawfully, and 
with malice aforethought,”>* “feloniously, unlawful- 
ly, wilfully, deliberately and of their malice afore- 
thought,’°* “maliciously and unlawfully,”®> “pos- 


UNLAWFULLY 


session unlawfully,”®* “then and there carried un. 


lawfully,”®?7 “unlawfully and feloniously,”®* “un. 
lawfully and feloniously . did steal, take 
and carry away the said personal property,”°° “un- 


lawfully and feloniously, with malice aforethought. 
and after premeditation and deliberation,’’*° “un- 
lawfully and feloniously .. . . with premedita- 
tion and deliberation . . . with the felonious 
intent,’6! “unlawfully and injuriously,”°? “unlaw- 
fully and knowingly,”®? “unlawfully and malicious: 
ly,’°4 “unlawfully and on purpose,”®® “unlawful. 
ly and wilfully,”°® “unlawfully . . assault and 
carnally know,”°? “unlawfully attempt to pass . . 

a forged instrument,”°* “unlawfully earnally know a 
female under the age of sixteen years,”®® “unlaw- 
fully carrying a pistol,’7° “unlawfully detained,’™! 
“unlawfully did steal,”?? “unlawfully, feloniously,”** 
“unlawfully, feloniously,. and maliciously,”7* “un- 
lawfully, feloniously, and maliciously, with intent to 
kill,”’7*> “unlawfully, feloniously, and of his malice 
aforethought, and after deliberation and premedita- 
tion, did kill and murder,”*® “unlawfully, felonious- 
ly and purposely,”*? “unlawfully, feloniously, and 
with malice aforethought,’’78 “unlawfully, felonious- 
ly, forcibly, and violently,”7® “anlawfully, felonious- 
ly, of his malice aforethought, with deliberation and 


38. Hodgkins y.. State, 54 N.W. 86,{ 223 Ala. 33 (as used in statute in 67. See Indictments and Informa- 
36 Neb. 160, 161. question, “unlawfully” | “{ndicates a/|tions § 252 note 56 [a]. 

29. State v. Harwell, 40 S.B. 48,| Possession that is acquired by intru- 68. See Indictments and Informa- 
129 N.C. 550, 551. Tea wares bona fide claim of| tions § 242 note 57 [bl] (3). 

40. See Indictments and Informa- f 69. Moss v. Commonwealth, 128 S. 
tions § 252 text and note 51. es rey Assault and Battery § 280] w. 296, 297, 138 Ky. 404. 

41. See Post Office § 199 text and Silt: mage s 70. Davis v. State, 82 S.W. 512, 47 
note 83. Reeeeen ce fescue ge ee Tex.Cr. 148. 

42. Rosen v. U. S., 16 S.Ct. 434. 435, | tery § 380 note Serena os 71. See cases infra this note. 
ee Beer 366, 367; eters 311, [a] Use imports exercise of will ; [a] emp en “detention contrary be 
41 L.Ed. 727: Clement v. U. S., 149 F. | o¥ act done “wilfully.”—State v. Con- aw.’’—Hilton v. Osgood, 49 Conn. 110, 
305. 314. 79 C.C.A. 243; Ul §. v.| nor, 300 S.W. 685, 686, 318 Mo. 592. | 112. 

Mitchell, 141 F. 666, 671; State v.|See Homicide § 327 note 29 [a]; Rob- [b] ‘“Unlawfully hold over” equiv- 
Franz, (Wyo.) 267 P. 89, 901. bery § 111 note 12 [a]. alent.—Everett v. Irwin, 94 N.E. 352, 
43. State v. Woods, 77 A. 490, 491, 93. N.W. 162, (oP ose -Tnesa Dea e8 


162, 67 Neb. 36 
60. 


23 Del. 499 (of a person, ‘doing that 
which he had no right to do’). 


59. Martin v. State, 


See Indictments and Informa- 


[ce] “Unlawfully kept” equivalent. 
—Everett v. Irwin, 94 N.E. 352, 353, 
47 Ind.App. 263. 


44, Plunkett v. State, 82 S.W. 845, 
72 Ark. 409. 

45. See Indictments and Informa- 
tions § 242 note 57 [a] (1). 


46. See Larceny § 352 note 44 
[a] (1). 
47. See Post Office § 199 text and 


notes 81, 82. 
48. See Food § 65 note 32 [d] (2). 


49. “Fraudulently” not included 
see Larceny § 350 text and note 35. 


50. “Wilfully permit” not equiva- 
lent see Indictments and Informa- 
tions § 246 note 91 [a] (2). 


51. “‘Wilfully” not equivalent see 
Indictments and Informations § 246 
note 91 [a] (6). 


“wilfully and maliciously” not 
equivalent see Indictments and In- 
formations § 246 note 91 [a] (8) 


52. “Wilfully and maliciously” not 
equivalent see Indictments and In- 
formations § 246 note 91 [a] (8). 


53. “Wilfully” equivalent 
Homicide § 827 note 29 [a]. 


see 


54. See Homicide § 306 note 83 
[a] (2). 
55. ‘“Feloniously” including see In- 


dictments and Informations § 246 text 
and note 99. 


56. Kay v. Adams, 134 So. 628,629, 


tions § 246 note 93 [a] (6). 


61. See Indictments and Informa- 
tions § 246 note 93 [a] (4). 


62. Rex v. Burnett, 4 M.&S. 272, 
274, 105 Reprint 835. See Indictments 
and Informations § 192 text and note 
oe LDA CS). 

[a] Precludes “all legal cause of 
excuse.”—Rex v. Burnett, 4 M.&S. 
272, 274, 105 Reprint 835 [quot Lyons 
v. Smart, 6 Austr.C.L.R. 143, 164] (per 
Lord Ellenborough, C. J.). 


“Fraudulently” not equivalent see 
Indictments and Informations § 246 
note 91 [a] (38). 

68. See Intoxicating Liquors § 429 
text and note 85; Post Office § 199 
text and note 83. 


64. Terrell v. State, 
214, 86 Tenn. 523. 


[a] ‘*Wantonly” not included.— 
State v. Morgan, 3 S.H. 927, 928, 98 
N.C. 641. ‘“‘Wantonly” [40 Cye 293]. 


“Wantonly and willfully” distin- 
guished see Arson § 81 note 4 [c] (1). 


65. State v. Tweedy, 20 S.E. 183, 
115 N.C. 704. 

[a] “Willfully and wantonly” not 
equivalent.—State v. Tweedy, 20 S.E. 
183, 115 Ne.) 704: 

66. See Indictments and Informa- 
tions § 242 note 57 [a] (1) (5). 


Sasi, 4202), 


{d] “Wrongfully detained” not 
equivalent.—Louisville, etc., R. Co. v. 
Payne, 2 N.E. 582, 584,103 Ind. 183. 

72. Rex v. George, 5 Can.Cr.Cas: 
469, 474. 

[a] “Did feloniously steal, take. 
and carry away’’ equivalent.—Rex vy. 
George, 5 Can.Cr.Cas. 469, 474. 

73. Bise v. United States, 144 F. 
374, 875, 74 C.C.A. 1, 7 Ann.Cas, 165. 


74 “wilfully” equivalent 
Homicide § 327 note 29 [a]. 


75. “Wilfully” equivalent see In- 


see 


dictments and Informations § 246 
note 93 [a] (1). 

76. Daniels v. State, 88 S.W. 844, 
845, 76 Ark. 84. 

[a] “Wilfully” equivalent. — The 


phrase includes ‘‘all the meaning that 

could be conveyed by” “wilfully.” 

Penigte v. State, 88 S.W. 844, 845, 76 
ig 


77. Newby v. State, 105 N.W. 1099, 
1100, 75 Neb. 33 (the words do not 
charge knowledge, but “import only 
criminal intent, which is a necessary 
part of every felony, or other crime’”’). 

78. As charging act done inten- 
tionally see Indictments and Informa- 
tions § 246 note 85 [a] (8). 

79. See Robbery § 110 text and 
note 9. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


premeditation,”®° “unlawfully, feloniously, purpose- 
ly, and with premeditated malice,”*? “unlawfully, 
feloniously, wilfully, purposely, and of his malice 
aforethought,”’2 “unlawfully, feloniously, willfully 
and knowingly,”’* “unlawfully have in his posses- 
sion,”’S+ “unlawfully having possession of any 
goods,”85 “unlawfully import,”*® “unlawfully im- 
ported, exported, or conveyed,”8? “unlawfully im- 
port, export, convey or have in his possession,”** 
“unlawfully, knowingly, and fraudulently,’*’® “un- 
lawfully, maliciously and feloniously,”®® “unlawful- 
ly, maliciously, and wantonly,”®! “unlawfully, ma- 
liciously or feloniously,”®? “unlawfully retains the 
possession,’’®? “unlawfully sent,”®4 “unlawfully take 
or detain any woman against her will,”®* “unlawful- 
ly, voluntarily and unjustly,’°® “unlawfully, wan- 
tonly and grossly, carelessly and negligently,”?* 
‘“anlawfnlly. wilfully and feloniously,”®* “unlaw- 
fully, wilfully, and in violation of the National Pro- 
hibition Aect,’®® “unlawfully, willfully, designedly, 
and feloniously did procure,”! “unlawfully, willfully, 
feloniously, forcibly, and violently,”? “unlawfully, 
willfully, fraudulently, and feloniously,”’* “unlaw- 
fully, wilfully, intentionally, feloniously and of his 
malice aforethought,”* “unlawfully, willfully, pur- 
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ly,”6 “willfully, knowingly, unlawfully, and feloni- 
ously,”? “willfully, maliciously, and unlawfully,’ 
“willfully, unlawfully, and feloniously,”® “willfully, 
unlawfully and feloniously take from the person,”?? 
“willfully, unlawfully, feloniously, and malicious- 
ly,’*1 “wilfully, unlawfully, feloniously, and with 
malice aforethought,”?? “wilfully, unlawfully, feloni- 
ously, premeditatedly, and of his malice afore- 
thought,”** “willfully, unlawfully, wrongfully, and 
knowingly,”!4 and “with a corrupt intent to influ- 


ence, unlawfully.’”’+> 
UNLAWFULNESS.'° 
UNLEAVENED.!7 There is no common, uniform, 


or general trade understanding which includes “un- 
leavened.”*® 


Unleavened bread. A term applied to the mat- 
zoths or Passover bread of the Hebrews, raised or 
made light by the action of intense heat upon the 
water in the dough, and not made light by any sub- 
stance except the steam generated in the course of 
baking the dough.*? 


UNLESS. A conjunction, the primary meaning of 
which is unloosed from.2® The word means the same 


posely, and feloniously,”® “willfully and unlawful- 


80. Harding v. State, 126 S.W. 90, 
91, 94 Ark. 65 (the words “clearly and 
certainly mean that, the act charged 
was wilful’). 

81. See Assault and Battery § 280 
note 98 [a] (3). 

€2. See Homicide § 306 note 83 
[a] (1). 

83. State v. Franz, 267 P. 89, 38 
Wyo. 352. 

84. Lyons v. Smart, 6 Austr.C.L.R. 
148, 150, 151, 152, 153, 162. 

85. Irving v. Nishimura, 5 Austr. 
Gi Rs233,0237. 

86. Lyons v. Smart, 6 Austr.C.L.R. 
143, 172 (per Isaacs, J., dis, “ Gmport 
contrary to law’ or ‘import in con- 
travention of this Act’”’). [ 


87. Lyons v. Smart, 6 Austr.C.L.R. 
143, 148. 
88. Lyons v. Smart, 6 Austr.C.L.R. 


143, 148, 154, 155, 172, 174; Irving v. 
Nashimura, 5 Austr.C.L.R. 233, 236. 

89. See Indictments and Informa- 
tions § 246 note 85 [a] (3). 

90. “Wilfully”: 

Implied see Arson § 31 note 3 [a]. 
Not equivalent see Assault and Bat- 

tery § 280 text and note 5 

91. “Wilfully” included see In- 
dictments and Informations § 246 
note 93 [a] (8). 

92. “Wantonly and wilfully” dis- 
tinguished see Arson § 31 note 4 
feJi G2)" 

98. Fisk Tire Co. v. Hunter, 130 So. 
85, 87, 221 Ala. 576. 

[a] “Unlawful detainer,” defined 
by statute, synonymous.—Fisk Tire 
Co. v. Hunter, (Ala.) 130 So. 85, 87. 
“Unlawful detainer’ see Forcible 
Entry and Detainer § 2. 

94. State v. Smith, 46 N.J.Law 491. 

[a] “Without lawful purpose” not 
equivalent.—State v. Smith, 46 N.J. 
Law 491. 

95. Black v. Commonwealth, 156 
S.W. 1043, 1045, 154 Ky. 144. 

. 96. Barthelow v. State, 26 Tex. 175, 
ats 

[a] “Wilfully” not equivalent.— 
Barthelow v. State, 26 Tex. 175, 177. 


97. Neary v. Northern Pac. Ry. Co., 
110 P. 226, 230, 41 Mont. 480. 


98s. “Wantonly and wilfully” dis- 
tinguished see Arson § 381 note 4 
Le] (38). 

99. Hensberg v. U. S., 288 F. 370, 
371 (‘as comprehensive and as 
ene as ‘prohibited and unlaw- 
ul”). 


1. State v. Toombs, 25 S.W.(2d) 


101, 108, 324 Mo. 819. 

2. State v. Wilson, 67 So. 26, 136 
La. 345 [quot Shehany v. Lowry, 152 
S.E. 114, 115, 170 Ga. 70, 73] Gn an 
information charging robbery, the 
words imply a taking ‘against the 
will’ of the person robbed). 

3. State v. Pellerin; 43 So. 159, 118 
La. 547. 

fa] Includes “wrongfully.’—State 
v. Pellerin, 43 So. 159, 118 La. 547. 


4. See Homicide § 304 note 67 [a]. 


5. Whitman v. State, 22 N.W. 459, 
460, 17 Neb. 224. 


“Maliciously” included see Indict- 
ments and Informations § 246 text 
and note 97. — 

6. State v. Lightfoot, 78 N.W. 41, 
43, 107 Iowa 344; Fuller v. State, 87 
Siwe. 832;ie48itlex.Cr) 3003 Staten. 
Vanderveer, 196 P. 650, 115 Wash. 
184. 

fa] Phrase embodies “idea of ma- 
liciousness.”—State v. Ward, 150 N. 
W. 209, 210, 127 Minn. 510, Ann.Cas. 
1916C 674. 

7, State, v. Laylor, 
Wi: 9:98, 999. 

[a] “Designedly” equivalent.— 
State v. Taylor, (S.D.) 183 N.W. 998, 
999. See Knowingly 35 C.J. p 919 text 
and note 99. 

8. Young v. Com., 75 Ky. 243, 246. 


(S.D.) 183 N. 


[a] “Willfully and _ feloniously” 
equivalent.—Young v. Com., 75 Ky. 
243, 246. 


9. State v. McKiernan, 30 P. 831, 
17 Nev. 224, 228. 

[a]. “Falsely” compared.—‘‘Will- 
fully, unlawfully, and feloniously,” 
“though not words of the same im- 
port, have a broader and more ex- 
tensive signification than the word 
‘falsely.’’’ State v. McKiernan, 30 P. 


as, or has the force of, “except.”?1 


Accordingly, 


831, 17 Nev. 224, 228. 
eh Ey 
10. See Robbery § 112 note 17 [a]. 


11. People v. Mooney, 59 P. 761, 
127 Cal. 339, 340 [quot Newby v. 
State, 105 N.W. 1099, 1100, 75 Neb. 
33] (“such words import only that 
criminal intent which is a necessary 
part of every felony or other crime, 
but they do not necessarily include 
the specific purpose to destroy the 
building which is am element of the 
crime of arson’’). 

12. See Homicide § 
[ba \C4)- 

13. See Homicide § 304 note 65 
[b] (2). 

14. See Knowingly 35 C.J. p 919 
text and note 1. 

15. People v. Glass, 112 P. 281, 286, 
158 Cal. 650 (as used in a statutory 
definition of “bribe,” “ ‘unlawfully’ 
as qualifying ‘to influence’. 
adds nothing to the meaning [of 
section]’’). 

16. See Unlawful ante, Unlawfully 
ante. 

Allegation of see Indictments and 
Informations § 192 note 87 [b]. 

‘“wWilfulmess” compared see Mali- 
cious Mischief § 5. 

17. See Leaven 36 C.J. p 975. 

Wafers see Customs Duties § 51 
note 38 [a] (4). 


18. F. H. Leggett & Co. v. United 
States, 131 F..817, 818. 


“Falsely” 25 C. 


304 note 65 


the 


19}, “HS EG. Leggett & Con wv.40aas., 
TST MS SVT S18: 
20. Manning Bowman & Co. v. 


Keenan, 73 N.Y. 45, 56 [quot Alexan- 
der v. People, 2 P. 894, 899, 7 Colo. 
155; Ward v. Interstate, etc., Ass’n, 
169 N.W. 451, 452, 185 Iowa 674; dis. 
op. in Stein v. Dunne, 103 N.Y.S. 894, 
899, 119 App.Div. 1]; West Lumber 
Co. v. Keen, (Tex.) 237 S.W. 236 [cit 
Cyc]; Gerlach Merc. Co. v. Hughes- 
Bozarth-Anderson Co., (Tex.) 189 S. 
W. 784, 791. 

21. Ward v. Interstate Business 
Men’s Acc. Ass’n, 169 N.W. 451, 452, 
453, 185 Iowa 674; Youngs v. Little, 
15 Nid Juaw. i, 15) (perry Ryerson; Ji): 
Manning v. Keenan, 73 N.Y. 45, 56; 
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what follows in a sentence after “unless” is ‘excepted 
or unloosed from what went before it;?2 and it 
may imply merely an exception to the first clause. 
“Unless” has also been defined as upon any less con- 
dition than (the fact or thing stated in the sentence 
or clause which follows) ;?4 if not;?> if it be not;?° 
if it be not that, or if it be not the case that;?* 
were it not that, or supposing that not;?° suppos- 
ing not.2® “Unless” has been held to be equivalent. 
to “until after,”*® but has been distinguished from 
until 384 

Unless lease. A type of lease in the nomenclature 
of the oil fields and in legal literature anent the 
same,??2 namely, an oil and gas lease expressly stipu- 
lating that the lease shall become null and void at 
a certain time, unless the lessee begins operations 
within the time specified or pays the rental stipu- 
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lated, failure to do so automatically terminating th 
lease and releasing the lessee from any liability ;* 
a form of lease which terminates ipso facto on fail 
ure to exercise the option granted and under whicl 
no affirmative action is required of the lessor.** 


Other phrases: ‘Absolutely void . . . wun 
less” ete.,?°> “unless general,”*® “unless he be ar 
rested,”*? “unless it appears,’?> “unless other dam 
age occur,’’?® “unless otherwise directed by the cour 
or judge granting the writ,”*° “unless otherwise or 
dered by the court granting the same,’’*! “unles: 
otherwise provided,”4? “unless otherwise providec 
by law,”43? “unless otherwise provided for,’** “un 
less the suit can be maintained,”*® and “unless un 
avoidably prevented.’’#® 


UNLICENSED.47 Phrases: “Unlicensed drink 


[quot Alexander v. People, 2 P. 894, 
899, 7 Colo. 155; Ward v. Interstate, 
ete., Ass’n, 169 N.W. 451, 452, 185 
Iowa 674; dis op in Stein v. Dunne, 
103 N.Y.S. 894, 899, 119 App.Div. 1]; 
Gerlach Mere. Co. v. Hughes-Bozarth- 
Anderson Co., (Tex.) 189 S.W. 784, 
791; In re Kirkendall’s Bstate, 43 
Wis. 167, 178 [quot In re Pearsons’ 
Estate, 42 P. 960, 110 Cal. 524, 527]; 
Wilson v. Smith, 3 Burr 1550, d'5506; 
97 Reprint 975 [quot In re Smith’ s Es- 
tate, 63 P. 729, 730, 131 Cal. 433, 82 
Am.S.R. 358] (per Lord Mansfield). 
See also Indictments and Informa- 
tions § 269 note 71 [a]. 

“Except” 23 C.J. p 179. 

22. Manning, Bowman & Co. v. 
Keenan, 73 N.Y. 45, 56 [quot Alexan- 
der v. People, 2 P. 894, 899, 7 Colo. 
155; Ward v. Interstate, etc., Ass’n, 
169 N.W. 451, 452, 185 Iowa 674; dis 
op in Stein v. Dunne, 103 N.Y.S. 894, 
899, 119 App.Div. 1]; Gerlach Merc. 
Co. v. Hughes-Bozarth-Anderson Co., 
(Tex.) 189 S.W. 784, 791. 


23. In re Smith’s Estate, 63 P. 729, 
730, 181 Cal. 433, 82 Am.S.R. 358. 


24. Webster D. [quot Ward v. In- 
terstate Business Men’s Acc. Ass’n, 
169 N.W. 451, 452, 185 Iowa 674; 
Graham v. Wichita Terminal Elevator 
Con 2225289) 90) 11> Kane 143% City, 
of Hickory v. Southern Ry. Co., 49 
Sai 202 LODO i NEC. SOs 


25. Webster D. [quot Ward v. In- 
terstate, etc., Ass’n, 169 N.W. 451, 452, 
185 Iowa 674; Hickory v. Southern R. 
Co; 49) 15.2202, 9137 N.C.) 189, 9201]; 
Central of Georgia Ry. Co. v. Finch, 
(Ala.) 59 So. 619, 620; West Lumber 
Co. v. Keen, (Tex.) 237 S.W. 236, 237 
[eit Cyc]. 


“Tf not” see If 31 C.J. p 239 text 
and note 10. 


25. Webster D. [quot Ward vy. In- 
terstate, etc., Ass’n, 169 N.W. 451, 452, 
185 Iowa 674; State v. Timmerari, 115 
A. 394, 395, 96 N.J.Law 442; Hickory 
Vv. southern R. Co., 49 S.E. 202, 205, 
137 ONC. 138995 West Lumbér, Co. v. 
Keen, (Tex.) 237 S.W. 236, 237 [cit 
Cyers 

27. Century D. [quot Ward v. In- 
terstate Business Men’s Acc. Ass’n, 
169 N.W. 451, 452, 185.» Iowa 674; 
Hickory v. Southern R. Co., 49 S.E. 
ZOZ iow NEC. LS Ones ee VWVieSity Luin 
ber Co. v. Keen, (Tex.) 237 S.W. 236, 
237 “colts Cy cy: 

28. Webster D. [quot Ward vy. In- 
terstate, etc., Ass’n, 169 N.W. 451, 452, 
185 lowa 674; Hickory v. Southern R. 
Co}, 49 S.B.°202,°205, 137 N.C. 189]: 


29. West Lumber Co. v. Keen, 
(lex.) 237 SW. 236, 237 [eitiCyel- 
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30. Teutonia Ins. Co. v. Johnson, 
82 S.W. 840, 842, 72 Ark. 484 (in a 
claim upon a policy, “when one is con- 
sidering, when about to bring ae BIT; 
whether or not his action is barred by 
reason of a breach of the conditions 
of the policy, he will not see any 
difference whether the word be ‘un- 
less’ or ‘until after,’ for in such a con- 
nection they mean the same thing— 
that, the proof having not been fur- 
nished within the specified time, his 
right of action in either case is cut 
OLE). 


31. Federal Sign System v. Ama- 
vet, 7 La.App. 680, 682 (“the two 
words have a different meaning [as 
used in a contract]. ‘Unless’ means a 
reservation or option to change one’s 
mind provided a certain event hap- 
pens, a conditional promise. ‘Until’ 
means ‘up to a’ certain time, or place 
or event. It is a term, not a condi- 
tION is 

“Until” post. 


32. McDaniel v. Hager-Stevenson 
Oil Co., 243 P. 582, 585, 75 Mont. 356. 
See also Mines and Minerals § 689 
text and notes 96-1. 


83. Brunson y. Carter Oil Co., 259 
F. 656, 663 [quot McKee v. Grimm, 
157 P. 308, 310, 57 Okl. 680]. 


[a] “Or lease” distinguished.— 
“The authorities are abundant and 
without contradiction that the only 
difference between the two characters 
of leases,is that in the former (un- 
less lease) the same privileges are 
conveyed or transferred to the lessee 
as is done by an ‘or’ lease, with this 
difference, that in an ‘unless’ lease 
the lessee forfeits it ipso facto by 
not paying the stipulated rent at the 
expiration of the contractual period 
within which he agrees to develop, 
or at the expiration of a reasonable 
time in which he is compelled to 
develop under the implied covenant 
which the law reads into such léases 
in the absence of an expressed one. 

. In the ‘or’ lease the lessee in- 
curs the obligation to pay past-due 
rent accruing before the time he ex- 
ercises his privilege under the surren- 
der clause and for which the lessor 
may sue him and recover it; but the 
lessee incurs no such obligation under 
an ‘unless’ lease, since upon his fail- 
ure to pay within or at the time stip- 
ulated his lease becomes forfeited and 
all rights he has thereunder are 
terminated. That such ‘unless’ fees 
should be so construed is . 
shown from the very nature 
of an option which is neces- 
sarily unilateral as to the lessee, since 
the privilege he purchased with his 
consideration was the right on his 


part to do or not to do, at his pleas 
ure.’ Union Gas & Oil Co. v. Wiede 
mann Oil Co., 277 S.W. 323, 330; 33 
211 Ky. 361. See McDaniel v. Hager 
Stevenson Oil Co., 243 P. 582, 585, 7 
Mont. 356; Garfield Oil Co. v. Champ 
lin), P89 oP. DLA Vb LShio1'9) 08 LOkieom 
Northwestern Oil & Gas Co. v. Bra. 
nine, 175) PR. 533, 535, Wi OK. LOds oe 
LR. 344. “Or lease” see Mines anc 
Minerals § 689 text and notes 93-95 
Or § 9 text and note 13. 


c& See Griffith v. Cedar Creek Oi 
& Gas Co., (Mont.) 8 P.(2d) 1071, 1073 
Bowes vy. ‘Republic Oil Co., 252 P. 800 
802, 78 Mont. 134, 143; Van Etten v 
Kelly, 64 N.E. 560, 66 Ohio St. 605 


35. Stein v. Dunne, 103 N.Y.S. 894 
896, 119 App.Div. 1 


36. Price v. A. 1 Ships’ Small Dam: 
age Ins. Assoc., 22 Q.B.D. 580, 591, € 
Aspin. 435, 436, 438. 
es Spain v. Manning, 28 N.S. 437 


38. Ramsdill v. Wentworth, 10¢ 
Mass. 320, 321; Gerlach Mercantile 
Co. v. Hughes- Bozarth- -Anderson Co. 


(Tex.) 189 S.W. 784, 790. 


S29. See Cyclone and Tornado In- 
surance § 7 note 15 [a]. 


40. People ex rel. Rochester Tel 
ORR ER SI 73 N.E. 1100, 1102, 181 


41. Barrow v. 
489, 161 La. 778 


42. See Otherwise § 8 note 43 [f]. 


43. The Paquette ep eas 20 S.Ct 
290, L75 MUSH, «683. 445 Landes oe 
[quo Western Union Telegraph Co. 
v; White, (Tex.). 162) Siw, 905. 90R) 
(St is settled that the words Be 
in this section [of act relative to ap- 
pellate jurisdiction of Circuit Court 
of Appeals], refer only to provisions 
of the same act, or of contemporane- 
ous or subsequent acts, and do not 
include provisions of earlier Stat- 
utes’). See Federal Courts § 327 text 
and note 41. 


44. Re Crawford Estate, 25 B.C 
178, [1918] 1 West.Wkly. 267, 268. 


45. Laborde v. Ubarri, 29 S.Ct. 552 
214 U.S. 178, 53 L.Ed. 955 (relative tc 
attachment as but an incident Stoyra 
suit, the phrase means “unless the 
court has jurisdiction over the persor 
of the defendant’). See Attachment 
§ 132 note 14 Lak 


46. Sabo v. rake, 165 N.E. 368, 369. 
31 Ohio App. 18 


47. See eee a C3. p 1615 
censee 37 C.J. p 161 


Caffery, 109 So. 488. 


Li- 


UNLICENSED—UNMANUFACTURED 


ing place,”*® “unlicensed person.”*® 


UNLIMITED.°®° 
or boundless.®? 


UNLIQUIDATED.®2 Few terms used in the law 
are used with as many variant meanings as this one, 
and its proper construction must be determined by 
the particular context in which it appears.®® The 
essence of the term is uncertainty.** 


Unliquidated claim.®> One which one of the par- 
ties®® to the contract®’ or transaction®®’ cannot alone 
render certain. In certain fields of the law, for ex- 
ample, in the determination of the date from which 

‘interest may be computed, the form of judicial rem- 
edy applicable to the enforcement of a right, the 
fixation of damages, ete., a claim is generally “un- 
liquidated” if the amount thereof cannot be ascer- 
tained at the time of the trial by mere computation, 
based either on the terms of the obligation or some 
other accepted standard, regardless of whether the 
debtor disputes his lability in any or every respect ;°° 


Without confines, unrestricted, 


Unlicensed: Claim or demand: 
Animal, standing see Animals §§ 141, 

142. 512; Insolvency § 172. 
Auctioneer, sale by see Auctions and Attachment §§ 111, 195. 


Auctioneers § 39. 
Dog: 


Eaity for keeping see Animals §§ 
—37. 


Injury to see Animals § 495. 
oe liability of see Ferries § 


Innkeepers § 25. 
Person, rights and remedies of see 
Licenses §§ 137-144. 


48. State v. Northern Pac. Ry. Co., 
166 N.W. 351, 352, 139 Minn. 334. 


Damages: 


As provable see Bankruptcy §§ 503, 


Cormprciise and Settlement §§ 17— 


“Debt”? compared see Debt §§ 4-6. 
Garnishment §§ 174, 175. 


Interest §§ 70-77. 
ages §§ 137-140, 206 


Part payment see Accord and Sat- 
isfaction §§ 71-92. 


Set-Off and Counterclaim §§ 82-90. 
Tender 63 C.J. p 651 et seq. 


Defined see Damages § 50. 


[66 C.J.] 49 


on the other hand, in conriection with the law of 
accord and satisfaction, a debt is unliquidated if 
at the time of the attempted accord, either the eredi- 
tor himself concedes that the amount has not been 


_ fixed, or the debtor in good faith disputes his lia- 


bility as to the amount, or as to any other element 
of the obligation, regardless of whether the amount 
would otherwise be ascertained by a fixed standard 
or not.6° Phrase: “Contingent or unliquidated 
claim,’ 


Other phrases: “An open or unliquidated ac- 
count,’’®? and “unliquidated debt.’ 


UNLIVERY.°+ <A term used in, maritime law to 
designate the unloading of cargo of a vessel at the 
place where it is properly to be delivered.®* 


UNLOADING.®® Phrases: “Loading and un- 
loading,’’*®* and “loading or unloading.”’®*® 


UNMANUFACTURED.®® As used in a certain 
provision of a tariff act, “crude” and “unmanufac- 
tured” are not synonymous;*° nor does it follow 


[within meaning of statute of limita- 
tions] in the indebtedness of one ten- 
ant in common to his cotenant for 
rents collected’’). 


“Liquidated account” see Accounts 
and Accounting § 5 


“Qpen account” see Accounts and 
Accounting § 7. 


See also Dam- 63. Hayashi v. Pacific Fruit Ex- 
: ca on 186 P. 174, 176, 48 Cal.App. 
[a]. “In the sense that its paymext 


is capable of being secured by a mort- 
gage,” an “unliquidated debt” “is a 
debt which, while not actually exist- 
ing when the contract of hypotheca- 
tion is made, is, from the nature of 


49. See cases infra this note. 

{a] Held to mean or include: (1) 
Operator of motor vehicle whose li- 
cense has expired by the limitation of 
time therein specified. Cusack v. 
William Laube & Co., 133 A. 584, 
586, 104 Conn. 487. (2) Person unli- 
censed to practice law, within mean- 
ing of rule for professional conduct 
of members of Bar. Howe v. State 
Bar of California, 298 P. 25, 27, 212 
Cal. 222; Shaw v. State Bar of Cal- 
ifornia, 297 P. 532, 533, 212 Cal. 52. 

[b] Held not applicable to: (1) 
. Corporation which could not become 
licensed to practice dentistry “and 
which could do no more than conduct 
the business side of the _ office.” 
Parker v. State Bd. of Dental Exam- 
iners, (Cal.App.) 1 P.(2d) 501, 505. 
(2) Holder of lawfully obtained li- 
cense to operate motor vehicle who 
has failed to indorse it, as required 
by statute. Cusack v. William Laube 
& Co., 133 A. 584, 585, 586, 104 Conn. 
487. (3) Holder of lawfully ob- 
tained license to operate motor vehi- 
cle who omits to carry it on his per- 
son, as required by statute. Kiely v. 
Ragali, 106 A. 502, 503, 93 Conn. 454. 


50. “Limited” see Limit § 3. 
Unlimited: 
Guaranty § 15. 


Obligation see Modern Civil Law § 
108. 


Restraint see Contracts §§ 414-416. 


51. Elynn v. Caplan, 126 N.E. 776, 
777, 234 Mass. 516. 


52. “Liquidated” see Liquidate 37 
C.J. p 1263 text and notes 43-63. 


“Liquidation” 37 C.J. p 1265. 
Unliquidated: 
[66 C. J.—4] 


As basis of account stated see Ac- 
counts and Accounting § 308. 

Excessive see Appeal and Error § 
3139; New Trial §§ 496-505. 

Newly discovered evidence see New 
Trial § 235. 

53. Fisher v. Snyder, 27 F.(2d) 538, 

541. 


54. American Refining Co. v. Sims 
Oil Co., (Tex.) 282 S.W. 894, 897. 


55. “Claim” 11 C.J. p 816. 


56. Bouvier L. D. [quot Clark v. 
Dutton, 69 Ill. 521, 523]. 


57. Leader v. Vaughan, 108 So. 718, 
719, 20 Ala.App.. 545; , Roberts v. 
Prior, 20 Ga. 561, 562. 


58. Lincoln Lumber Co. v. Keeter, 
145 S.E. 68, 70, 167 Ga, 231. 


59. eHettrick Mfg. Co. v. Barish, 
199 N.Y.S. 755,°767, 120 Misc. 6%3. 


60. Hettrick Mfg. Co. v. Barish, 
199 N.Y:S. 755, 767, 120 Mise. 673. 


[a] “UWnadmitted” and “disputed” 
synonymous.—Hettrick Mfg. Co. v. 
Barish, 199 N.Y.S. 755, 767, 120 Misc. 
Hie OPN ohor tie SiON aro Ma OS DSS 
pute’ 18 C.J. p 1282. 


61. In re Littleton’s Hstate, 223 N. 
Y.S. 470, 475, 129 Misc. 845 (as used 
in a statute relative to delay in dis- 
tribution of the assets of an estate, 
“unliquidated” refers ‘‘to a ‘liability’ 
of such a nature that the court can 
make a definite computation and as 
well a practical provision for securing 
its satisfaction’’) 

62. Hairston v. Sumner, 17 So. 709, 
106 Ala. 381, 882 (‘‘there is no element 
of ‘an open or unliquidated account’ 


the contract and the whole subject 
matter thereof, inherently capable of 
coming into existence. It. simply 
means a debt the exact amount of 
which cannot be known at the time 
that the mortgage is given.’”’ Hayashi 
v. Pacific Fruit Exchange, 186 P. 174, 
176, 43 Cal.App. 677. 


“Debt” 17 C.J. p 1371. 
64. Fort of see Port § 7. 
65. Black L. D. (2d ed). 
66. Unloading: 
Demurrage see Carriers §§ 1733-745; 
Shipping §§ 1011-1023. 
Duty of: 
Carriers §§ 119-125. 
ort owner see Wharves [40 Cyc 
Negligence see Carriers § 147. 
Without permit, forfeiture for see 
Customs Duties § 329. 
67. See Load § 4 text and note 25. 


[a] In connection with transporta- 
tion of freight by railroads, “these 
words have . a well- defined 
meaning.” Saginaw Valley Lumber 
Dealers’ Ass’n vy. Michigan Public 
Utilities Commission, 218 N.W. 695, 
242 Mich. 3838, 388. 


68. See Load § 4 text and note 28. 
69. “Manufacture” as verb see 
Manufactures § 5. 


Raw or unmanufactured articles 
see Customs Duties § 48. 


7O. Togasaki & Co. v. U._S.; 12°@t. 
Cust.App. 463, 465 (‘‘for we have seen 
that an article may be manufactured 


and yet be crude’), 


“Crude” 17 C.J. p> 387. 


50 [66 C.J.] 


that because an article is not manufactured, in a 
that it is “unmanufactured.”" 


tariff sense, 

Phrases: 
unmanufactured, 
not enumerated,”*4 
eles”75 
factured timber,’’** 


19973 66 


“seaweeds 


unmanufactured,”?> “tobacco, unmanufactured, not 


specially enumerated or provided for, 
Y8O 66 


factured agricultural products, 
tobacco,”’®? and 


UNMARKETABLE.** 
UNMARRIED.** 


ible meaning 


Wise Pe LOLASAK Se COn Ve Us: Sipeke Ct. 
Cust.App. 463, 465, 466 (‘it is to be 
considered as neither, if there is some 
other classification in which it more 
properly belongs’’). 

[a] ._ Certain seaweed held to be 
neither “manufactured” nor ‘“‘un- 
manufactured.”—‘‘Conceding that the 
seaweed in question is not manufac- 
tured, it is obviously not in its 
natural condition. It has been ad- 
vanced, treated and processed. It has 
been cut and reduced in size, treated 
with shoyu sauce and sugar, cooked 
and prepared for food and is far re- 
moved from its original condition. 
It seems apparent that if the sea- 
weed may be considered as a vegeta- 
ble when thus prepared, it is more 
specifically described as ‘vegetables, 
if cut, sliced or otherwise reduced in 


size . or prepared in any way,’ 
than as , seaweed a - unmanu- 
factured.’ Togasaki SCout Sy 


12 Fe a 463, 466. 

72. See Customs Duties § 51 note 
35 fal] (3). 

73. See Customs Duties § 30 note 
52 [a] (2). 

74. See Raw 52 C.J. p 1151 text and 
note 20. 


75. See Raw 52 C.J. 
and note 21. 


p-1loil, text 


76. See Customs Duties § 33 note 
39 fal (2), § dlinote 35 fa). 
77. See Customs Duties § 33 note 


38 [a] (9). 

omer LOLASAK Ic WS OnuVig Wig Suc ile 
Cust.App. 463, 465; Ishimitsu v. U. S., 
11 Ct.Cust.App. 186, 187. See Customs 
Duties § 51 note 80 [a] (4). 


79. See Customs Duties § 35 note 
62) fay (1): 

80. See Manufactures § 19 text and 
note 16. 


81. Latimer v. United States, 32 S. 
Ctrw47) 223 US: (501) 569 EeBid.) 52.63 
See Customs Duties § 35 ndtes 62 fa] 
(3), 64. 

82. See Customs Duties § 33 note 
38 [a] (9). 

83. See Marketable 38 C.J. p 1267. 

Title see Title Insurance §§ 35-37; 
Vendor and Purchaser §§ 532-575. 


84. Unmarried: 


Man, seduction by see Seduction §§ 
151, 205. 


Person: 
Claim of see Homesteads § 39. 
Exemptions § 31. 
‘Woman: 
Complaint by see Bastards § 78. 
Seduction of, liability for: 
Civil see Seduction §§ 9, 60, 74. 


Criminal see Seduction §§ 152, 
182, 189, 225. 


“Bamboo unmanufactured,’’? 
raw or unmanufactured article 
“raw or unmanufactured arti- 
“yeeds unmanufactured,’**® “round, unmanu- 


unmanufactured 
“wood unmanufactured.” §? 


“Unmarried” is a word of: flex- 
;°° it has no fixed meaning,*® no fixed 


expression.** 
9 


“erude or 
wife;°*? 


». @erude or 
who have never 


M79 “onmanu- 


not agree as to the meaning of the word.*? 
married” means single ;°° 
not married ;°? 
sense of the word.®? 

may be properly separated’ into two classes: 


Ae. 


UNMANUFACTURED—UNMARRIED 


technical meaning in law,’? and is an ambiguous 
The authorities, it has been said, do 


“Une 
having no husband or no 
and the last is the literal 
Those who are not married 
those 
been married and those who have 


been married, but whose marriages have been dis- 
solved by death or by divorce;®* and, in its literal 
sense, “unmarried,” may be applied to either class.°° 


Which class is meant by the use of the word in a 
particular case must be determined by the connec- 


by the language 


Taxation § 124 note 49 [a]. 


85. Bouvier L. D. [quot Douglass 
v. Board of Foreign Missions of 
Presbyterian Church, 160 A. 37, 39, 
110 N.J.Eq. 331]; Peters v. Baike, 48 
NEE LOL ee Ob ob S04.) ob2 ei kouOw 
Myers v. Denver, etc., R. Co., 157 P. 
LIC LOS GL Colonics 2a. Men AnL OAD 
2871; - Muller v. \Balke, 47. N-B.- 355, 
857, 167 Ill. 150; Hegberg v. St. Louis, 
etc., R. Co., 147° S.W. 192,210, 164 Mo. 
App. 514; In re Marshall’s Hstate, 252 
N.Y.S. 683, 686, 141 Misc. 457; People 
v. Weinstock, 140 N.Y.S. 4538, 458; 
Keister’s Adm’r v. Keister’s Ex’rs, 96 
Sub 3is, 317 123) Var eal ACA 40s 
In re Sanders’ Trusts, L.R. 1 Eq. 675, 


681; Day v. Barnard, 30 L.J.Ch.-220, 
rie Mitchell v. Colls, 29 L.J.Ch. 403, 
4 . 

86. State v. Wallace, 154 P. 430, 79 


Or. 129, L.R.A.1916D 457. 


87. Myers v. Denver, ete., R. Co., 
DSi Way PE Osan LOK Gln @ OLOma Ohm lea nAs 
1917D 287. But see McCormick v. 
Reinberger, 234 S.W. 300, 303, 192 Ky. 
608 (“in the technical sense, [“‘un- 
married” means] not having once tak- 
en a wife’). 

68. In re Jones, [1915] 1 Ch. 246, 
252. 

89. Peters v. Balke, 48 N.E. 1012, 
170 Ill. 304, 312; People v. Weinstock, 
140 N.Y.S. 453, 458 [quot Myers v. 
Denver, etc., R. Co., 157 P. 196, 197, 61 
Colo. 302, L.R.A.1917D 287]. 


“Both in the construction of wills, 
in civil causes generally, and in the 
interpretation of penal statutes, there 
has been great difference of opinion 
as to whether it [‘‘unmarried’’] is 
intended to include persons who have 
never been married, or whether it ap- 
plies to those who have been married 
and are at the time single and un- 
married.’”’ People v. Weinstock, 140 
N.Y.S. 453, 458 [quot Myers v. Den- 


VER NOC a Ei OOnF LO ces) LOO mE OC Ou 
Colo. 802, L.R.A.1917D 287]. « 
90. Century D. [quot People v. 


Weinstock, 140 N.Y:S. 453, 458]; In re 
Rudman’s Estate, 90 A. 566, 567, 244 
Pa. 248. 


[a] “Without lawful issue” ‘not 
always consonant.”—"One may have 
been married, but subsequently have 
no wife, although he has by the said 
wife a child or children.”” McCormick 
v. Reinberger, 234 S.W. 300, 308, 192 
Ky. 608. ‘Unmarried’ as meaning 
without natural children but not with- 
out adopted child see infra note 96 [ec]. 


“Discovert” distinguished see 18 C. 
J! p 1053 note 7 [a]. 
“Single” 58 C.J. p 787. 


91. Johnson D. [quot Day v. Bar- 
nard, 30 L.J.Ch. 220, 221]; Webster D. 
{quot People v. Weinstock, 140 N.Y.S. 


tion in which it is used,®® and, if in an instrument, 


of the instrument as a whole, and 


453, 460; In re Burton’s Will, 25 N.Y.) 


S. 824, 4 Misc. 512, 516]. 

[a] “Sense in which grammarians 
use the word, as it occurs in diction- 
aries, is [of a woman] . . ‘net 
having a husband.’*? Day v. Barnard, 
30 Teen 220. Lal. 


$2. Century D. [quot People v. 
Weinstock, 140 N.Y.S. 4538, 458]; 
Webster D. [quot Myers v. Denver, 
ete. Ri, Cougs P.2196-197,. Ol Colm 
302, L.R.A.1917D 287; People v. Wein- 
stock, 140 N.Y.S. 453, 460; Re Bur- 
ton’s Will, 25 N.Y.S. 824, 4 Misc. 512, 
516]; Smith v. Grand High Court of 
Jericho, (Tex.) 31 S.W.(2d) 192, 195. 


93. Smith v. Grand High Court of 
Jericho, (Tex.) 31 S.W.(2d) 192, 195. 


94. Myers v. Denver, etc., R. Co., 
£57 PB. 196, 61 Colo. 302; 306; mE uRsas 


1917D 287; Peters v. Balke, 48 N.E. 
LOb2, 170° “ilk 04> 312s) Russelignve 


Lilly, 100 N.E. 668, 669, 213 Mass. 529; 
Douglass v. Board of Foreign Mis- 
sions of Presbyterian Church, 160 A. 
SN Bo, a LLOM INI. = ost So bane 
Marshall’s Estate, 252 N.Y.S. 683, 686, 
141 Misc. 457; People v. Weinstock, 
140 N.Y.S. 453, 458; State v. Wallace, 
154. Ps 4305.79 Or...f29, eb AAO LED 
457; Smith v. Grand High Court of 
Jericho of Texas, (Tex.) 31 S.W.(2d) 
192, 195; Clark v. Colls, 9 H.L.Cas. 
601, 612; In re Sergeant, 26 Ch.D. 575, 
576; Day v. Barnard, 30 L.J.Ch. 220, 
224, 


95. Smith v. Grand High Court of 
Jericho, (Tex.) 31 S.W.(2d) 192, 195. 


In technical sense see supra note 87. 


Primary and common use see infra 
text and notes 4-17. 


96. State v. Wallace, 154 P. 430, 
79 Or. 129, L.R.A.1916D 457; Smith 
v. Grand High Court of Jericho, 
(Tex.) 31 S.W. (24) 192, 196; Jennings 
v. Com., 63 S.E. 1080, 109 Va. 821, 822, 
132 Am.S.R. 946, 91 L.R.A.N.S. 265, 
17 Ann.Cas. 64; Pratt v. Mathew, 22 
Beav. 328, 331, 332, 52 Reprint 1134. 


“Tt is obvious that the term ‘un- 
married’ has a different signification, 
according as it is applied to a person 
who is married or unmarried at the 
time. If there be a gift to a woman 
who is unmarried at the time, with 
a direction that if she dies unmarried 
it is to go over, it is quite settled that 
‘unmarried’ is to be construed ‘never 
having been married.’ On the other 
hand, if there be a gift to a woman 
who is married at the time, ‘but, if 
she shall die unmarried, then over,’ 
it is obvious that the word ‘unmar- 
ried’ may be held to mean ‘not being 
in the state of marriage at the time 
of her death.” The word ‘unmarried’ 
therefore, does not necessarily mean 
‘without having been married,’ and no 
fixed meaning can be assigned tor it; 
but it must be determined according 


For later gases, developments and changes in the law see Annotations, same title and section number. 


' iy ates = 


the purposes to be effected thereby. 
ly, “unmarried” may be used of a widow,?*® or wid- 
ower,®® and of a divorced person.! 
hand, “unmarried,” as used, has been held not to 
“Unmarried” does not 
include a daughter who has lcft her husband but 


include a divorced woman.? 


is not divoreed.® 


Primary and common use. 


to the circumstances of the case,” 
per Sir John Romilly, M. R. Pratt v. 
Mathew, 22 Beav. 328, 331, 332, 52 
Reprint 1134. 

fa] “Unmarried” held to mean 
never having been married.—Russell 
more 100 N.E. 668, 669, 213 Mass. 

See infra this note [c]. 

[b] “Unmarried” held to mean not 
having husband or wife at time in 
question.—Peters v. Balke, 48 N.E. 
1012, 170 Ill. 304; Muller v. Balke, 47 
N-E. 355, 357, 167 Ill. 150; Keister's 
Adm’r yv. Keister’s Ex’rs, 96 S.E. 315, 
317,/123 Vai15T, 1 A.LAR: 439; 


See infra this note [d]; and notes 
Nataly iby. 

{c] In pleading in death action, 
“anmarried” would properly be held 
to mean that deceased had never been 
married, although over twenty-one 
years of age, and would be a suffi- 
cient allegation that he left no natural 
children, but insufficient as an alle- 
gation that he left no adopted child or 
children. Hegberg v. St. Louis & S. 
Hae Cor, 147 -S. Ny «5 19:2, 210,, 116.4 Mo. 
App. 514. 


{d] In statute (1) relative to the 
revocation of the will of an unmar- 
ried woman by her subsequent mar- 
riage, the “unmarried woman” of the 
statute is the woman who is not in 
a state of marriage. In re Kaufman, 
30 N.E. 242, 131 N.Y. 620, 621, 15 L.R. 
A 292> 4 Silv,A. 63" (quot) Myers Vv. 
emer ete... Co.) loi, B96, LOC; 
61 Colo. 302, L.R.A.1917D 287; Peo- 
ple v. Weinstock, 140 N.Y.S. 453, 460; 
In re Burton’s Will, 25 N.Y.S. 824, 
4 Misc. 512, 516]. (2) In such Stat- 
ute, “unmarried” is not limited to 
one who has never been married. 
Mott v. Scanlan, 125 P. 762, 763, 19 
Cal.App. 250 [quot Myers v. Denver, 
Ctenrt CO0157.P.,.196; 198, | 61.Colo: 
302, L.R.A.1917D 287]. (3) In a 
statute relative to a cause of action 
for unlawful death, “unmarried” is 
not limited to one who has never 
been married. See Death § 62 text 
and note 51. 


97. Smith vy. Grand High Court of 
Jericho, (Tex.) 31 S.W.(2d) 192, 196; 
In re Sergeant, 26 Ch.D. 575, 576. See 
Peters v. Balke, 48 N.E. 1012, 170 Ill. 
304, 312 [quot Myers v. Denver, etc., 
R. Co., 157 P. 196, 198, 61 Colo. 302, 
L.R.A.1917D_ 287, Douglass vy. Board 
of Foreign Missions of Presbyterian 
Church, 160 A. 37, 39, 110 N.J.Eq. 331] 
(“unmarried” is “to be construed with 
reference to the plain intention of the 
instrument where it is used’). 


[a] Im constitution of fraternal 
organization, in designating female 
beneficiaries of a deceased member, 
‘“onmarried” includes all not married 
at the time of the death in question, 
whether they have never been mar- 
ried, or, having been married, have 
been widowed or divorced. Smith v. 
Grand High Court of Jericho, (Tex.) 
31 S.W. (2d) 192, 196. 


[b] In marriage settlement, pro- 
viding for the payment of a trust in- 
come to the wife during life, with or 
without a power of appointment over 


; On the one hand, 
it has been held that the primary,‘ the ordinary,’ 


UNMARRIED 


According- 


On the other 


[66 C.J.] 51 


the ordinary and primary,® the original and ordi- 
nary,’ the original and usual,® the usual and ordi- 
nary, the popular or, at least, most frequent,*® the 
common'!! meaning of “unmarried” is never having 
been married or without ever having been marricd; 
that the secondary and perhaps a less accustomed 
meaning is not being married at the time in ques- 


tion;12 but that shght circumstances will be suffi- 


the remainder to be exercised by will, 
and, in case of default in appoint- 
ment, the trust estate to be distribut- 
ed as if the wife had died unmarried 
and intestate, “the great weight of 
authority is to the effect that in such 
cases ‘unmarried’ is to be construed 
as not being married at the time.” 
Matter of Union Trust Co., 72 N.E. 
107, 108,179 N.Y. 261, 264 [quot Myers 
V., Denver, 6k. Gi Ri Cost £5 7A 9 6; 
1985, 61. Colo. 4802, TR. A.191 7D 287; 
Pe v. Weinstock, 140 N.Y.S. 453, 


In will see Wills [40 Cye 1502]. 


98. Century D. [quot Hegberg v. 
St) -Louis,ete;,. RB. Co.) 147 Siw 92; 
210, 164 Mo.App. 514; People v. Wein- 
stock, 140 N.Y.S. 453, 458]. See Com. 
v. Powell, 51 Pa. 438, 440 [quot Con- 
way’s Estate, 5 Pa.Dist. 332, 334] (“in 
common parlance, we know the term 


‘widow’ means an unmarried 
woman’’). 
[a] In statute (1) relative to ex- 


emption of homestead. Childers v. 
Henderson, 13 S.W. 481, 76 Tex. 664; 
Krueger v. Wolf, 33 S.W. 663, 12 Tex. 
Civ.App. 167. (2) Relative to pen- 
sion fund, ‘unmarried sisters” did not 
refer to sisters who had never been 
married, but included widows. Mott 
v. Scanlan, 125 P. 762, 763, 19 Cal. App. 
250. (3) Seduction § 152 text and 
note 81. 


But see Seduction § 9 text and note 


99. Century D. [quot Hegberg v. 
Sit Opis etc. bs CO... LA Wer los, 
210, 164 Mo.App. 514; People v. Wein- 
stock, 140 N.Y.S. 4538, 458]. 


1. Century D. [quot Hegberg v. 
St. Louis, ete:, R.Co., 147" Sow. 192, 
210, 164 Mo.App. 514; People v. Wein- 
stock, 140 N.Y.S. 453, 458]. 


fa] “An unmarried female” in- 
cludes divorced woman.—In re Giles, 
158 “HY! 596)" 508ee Ro. COLA 4d 8 Pit 
Bouvier lL. D. (quot Douglass v. Board 
of Foreign Missions of Presbyterian 
Church; 1607-Ax 3%, 39. 110 NTH. 
331, “a divorced woman has been held 
an unmarried woman’) ]. 


[b] In statute relative to: (1) 
Exemption of homestead. Anderson 
v. McGee, (Tex.) 130 S.W. 1040, 1043. 
(2) Seduction §§ 9, 152. 


2. In re Marshall’s Estate, 252 N. 
Y.S. 688, 685, 141 Misc. 457. See Se- 
duction § 152 text and note 77. 


3. See Homesteads § 491 text and 
note 17. 

4 Bouvier L. D. [quot Douglass v. 
Board of Foreign Missions of Presby- 
terian Church, 160 A.°37, 39, 110 N.J. 
Eq. 331]; Myers v. Denver, etc., R. 
Combate Roel. 197 61 “Colosss02, 
L.R.A.1917D 287; Muller v. Balke, 47 
Nes bs857,  d67%.. Ths 50 59s sre 
Sanders’ Trusts, L.R. 1 Eq. 675, 681; 
Re Ranton, 17 Ont.W.N. 82, 83. See 
In re Chant, [1900] 2 Ch. 345, 347 
(“applied to a man, [“unmarried’’] 
primarily means, ‘without ever hay- 
ing been married,’ i. e., a bachelor’). 


5. Hegberg v. St. Louis, etc, R. 
Co., 147 S.W. 192, 210, 164 Mo.App. 
514; Dalrymple v. Hall, 16 Ch.D. 715, 


cient to give “unmarried” the meaning of not hav- 
ing a husband or wife at the time in question;’® 


717; Hall v. Robertson, 17 Jur. 874. 


6 Riley v. Lemieux, 132 P. 699, 
700, 24 Colo.App. 184; Matter of Oak- 
ley, 74 N.Y.S. 206, 67 App.Div. 493, 496 
[quot Douglass v. Board of Foreign 
Missions of Presbyterian Church, 160 
AE 37, 89x 110 Ne dd.) sols, Peoplegy. 
Weinstock, 140 N.Y.S.,453, 461]; Inre 
Jones, [1915] 1 Ch. 246, 252. 

7. Keister’s’ Aidm'r v. .Keister’s 
Bx 'rs, 196 Sia S15, Ol ty lcoe Van ft olijmels 
A.L.R. 439. 

8. Frail v. Carstairs, 58 N.E. 401, 
187 Ill. 310, 314; Peters v. Balke, 48 
Niky 012, lO S08, aro Le7 
Myers v. Denver, etc., R. Co., : 
Saul 198, 61 Colo. 302, L.R.A.1917D 
287]. 

9. Jennings v. Com., 63 S.E. 1080, 
109 Va. 821, 822, 132 Am.S.R. 946, 27 
L.R.A.N.S. 265, 17 Ann.Cas, 64. 


10. Day v. Barnard, 30 L.J.Ch. 220, 


a 


“Suppose it is asked whether a lady 
left issue, and the answer is, ‘She died 
unmarried,’ that means never having 
been married, and not that she had 
no husband living at her death, be- 
cause she could not legally have chil- 
dren if she had never been married. 
Suppose a man is asked how many 
unmarried daughters he has. that 
would not mean to include those who 
had been married and were widows.” 
Day v., Barnard, 30° L.J.Chs 22075222: 
(per Kindersley, V. C.). 


ll. Century D. [quot People v. 
Weinstock, 140 N.Y.S. 458]; 
Maberly v. Strode, 3 Ves.Jr. 
30 Reprint 1100. See Hegberg v. 
Louis, ete., R. Co., 147 S.W. 192, 210 
164 Mo.App. 514 (‘applied to an un- 
married man or woman, ‘unmarried’ 
commonly implies that the person has 
never been married’’). 


12. Trenton Trust & Safe Deposit 
Co. v. Armstrong, 62 A. 456, 457, 70 
N.J.Eq. 572. See In re Jones, [1915] 
1 Ch. 246 (‘secondary meaning [of 
‘unmarried’ is] ‘without leaving a 
wife,’ that is a ‘widower’’’); In re 
Chant, [1900] 2 Ch-. 345, 347 (@sec- 
ondary meaning [of “unmarried” is] 
not having a wife,’ i. e., being either 
a bachelor or a widower’’). 


13. Bouvier L. D. [quot Douglass 
v. Board of Foreign Missions of 
Presbyterian Church, 160 A. 37, 39, 
110 N.J.Eq. 331]; Mott v. Scanlan, 125 


Pi 762, 768,019 CaliApp: 2505 Peters 
v. Balke, 48 N-H. 1012,°170 Til. 304, 
312 [quot Myers v. Denver, etce., R. 


Coss 157%, Ps 196,198 {6k Colo: 302.) tur: 
A.1917D 287]; Muller v. Balke, 47 N. 
BH. 355, 357, 167 Til. 150; Hegbergs v. 
Sti uous ete: Ru Co, pain Saya. 
210, 164 Mo.App. 514; People v. Wein- 
stock, 140 N.Y.S. 458, 458; Keister’s 
Adm’r v. Keister’s Ex’rs, 96 S.E. 315, 
Sly, 123 Va. 15 7e1 ALOR. 43 9e seer 
Frail v. Carstairs, 58 N.E. 401, 187 Ill. 
310, 314 (‘but circumstances . may 
show that it [‘“unmarried’] is used 
in the sense of not having a husband 
or wife living at the time of death’). 
{a] Thus, where the context does 
show a different intention, ‘‘unmar- 
ried” should not be defined as never 
having been married. Matter of Oak- 
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that, in the absence of context showing a contrary 
intention, “unmarried” is to be construed according 
to its ordinary or primary meaning, that is, never 
having been married.t4 On the other hand, it has 
been held that it cannot be said that the primary 
meaning of “unmarried” is never having been mar- 
ried;!° that the most that can be said is that, while 
either use of the word is correct and justified, not 
only by the lexicographers but by the decisions, the 
word is more frequently employed as referring to 
people who have never been married than to widows 
or widowers or-divorced persons;'® that the popu- 
lar meaning of “unmarried” is not limited to one 
who has never been married but broadly ineludes 
one who is not married at the time in question.*? 


Phrases: “Any unmarried woman,”?® “except in 
eases where the wife would, if unmarried, be plain- 
tiff or defendant,’ “if she remains unmarried,”?° 
“single and unmarried,’?! “spinster or unmarried 


UNMARRIED—UNNECESSARY 


UNMATURED.*! In the phrase “shall assume all 
unmatured obligations,” as used in an order for 
sale by receivers, “unmatured” was used to describe 
a debt that was contingent and one in which the 
amount had yet to be ascertained.*? 


UNMIXED. ?*? 


UNMOLESTED.*4 As used in a charge relative 
to a right of way, “unmolested” was about tanta- 
mount to the idea of an adverse use, especially when 
used in connection with “continuously for twenty 
years.”735 


UNNATURAL.?® 


UNNECESSARILY.?7 A comprehensive term,?® 
meaning without necessity, needlessly, or uselessly ;3? 
outside “of the usual course of business pertaining 
to the subject.4° ‘“Unnecessarily” has also been de- 
fined as heedlessly.*1 


Phrases: “Carelessly and negligently, and unnec- 
essarily,”*? “ ‘unnecessarily’ do an act,”4® “unneces- 
sarily endangers,’** “unnecessarily exposing himself 
to danger,”*® and “unnecessarily interferes.’’*® 


nieces,”?? “unmarried and intestate,”’?*. “anmarried 
olanilke tetas “unmarried daughter, 925 “onmarried 
daughters,”?® “unmarried female, 727  “onmarried 
person,’ “unmarried sisters,”?°® ’and “unmarried 
woman.’ 


ley, 74 N.Y.S. 206, 67 App.Div. 493, 
496 [quot Douglass v. Board of For- 
eign Missions of Presbyterian Church, 
160 A. 37, 39, 110 N.J.Eq. 33 People 
v. Weinstock, 140 N.Y.S. 4538, 461]. 


14. Maiter of Oakley, 74 N.Y.S. 
206, 67 App.Div. 498, 496 [quot 
Douglass v. Board of Foreign Mis- 
sions of Presbyterian Church in U. S. 
of America, 160 A. 37, 39, 110 N.J.Eq. 
331; People v. Weinstock, 140 N.Y.S. 
453, 461]. 


15. In re Union Trust Co., 72 N.E. 
107, 109, 179 N.Y. 261 [quot In re 
Marshall's Estate, 252 N.Y.S. 683, 688, 
141 Mise. 457; People v. Weinstock, 
TA ORIN YES: 453, 460]. 


16. In re Union Trust Co., 72 N.E. 
LOT, LOO) 179) IN. Ye 26 1 iquot=iInk re 
Marshall’s Estate, 252 N.Y.S. 683, 688, 
141 Mise. 457; People We Weinstock, 
140 N.Y.S. 4538, 460]. 


17. Myers v. Denver, etc., R. Co., 
157 P. 196, 197, 61 Colo. 302, L.R.A. 
1917D 287. See McCormick v. Rein- 
berger, 234 S.W. 300, 308, 192 Ky. 608 
(‘in the usual and commonly, accept- 
ed sense, [the meaning of “unmar- 
ried” is] not having a wife at the 
time of his death’). 


18. See Bastards § 73 note 25 [a]. 

19. Smith v. Long, 106 Ill. 485, 
488. 

20. See If 31 C.J. p 239 text and 
note 19. 

21. See Single 58 C.J. p 737 text 


and note 2. 

22. See Spinster 
text and note 35. 

23. Pratt v. Mathew, 22 Beav. 328, 
333, 52 Reprint 1134. See supra note 
$7 [b]. 

24. See Death § 62 text and note 
51. 


58 C.J. p 1300 


25. Anderson v. McGee, (Tex.) 130 
S.w. 1040, 1043. 

26. Robinson vy. Martin, 93 N.E. 
488, 489, 200 N.Y. 159. 

27. See supra note 1 [a]. See also 
Seduction § 9. 

28. HANG @ boo 2s 


State v. Olson, 
108 Iowa 667, 668. 


UNNECESSARY.47 


[a] Unmarried woman in indict- 
ment for seduction. State v. Olson, 77 
N.W. 332, 108 Iowa 667, 668. 

29. See supra note 98 [a] (2). 

30. See supra note 96 [d] (1). 

31. See Mature 39 C.J. p 1391. 

_ 32. Safety Car Heating & Light- 
ing Co. v. U. S. Light & Heating Co., 
2 F.(2d) 384, 388. 

“Obligation” 46 C.J. p 846. 

33. See Mix, 40 C.J. p 1230. 

“Unmixed cotton seed products” 
see Agriculture § 32 note 58 [b]. 

34 See Molest 40 C.J. p 1488. 

35. Earle v. Poat, 41 S.H. 525, 63 
S-Cy 439) 462; 

36. See Natural 45 C.J. p 392. 

“Crime against nature’ see Sodomy 
§ 1 text and note 4. 

6 Unnatural will see Wills [40 Cyc 
St 
37. See Unnecessary post. 


38. Tanner v. Buffalo R. Co., 25 
N.Y.S. 242, 248, 72 Hun 465. 


39. Alton & S. R. Co. v. Vandalia 
R. Co., 108 N.B. 800, 806, 268 Ill. 68; 
St. Louis, ete., R. Co. v. Franklin, 123 
Sew... 't150, 1155) 58° Tex:CiviApp. 41 
[eit Webster Dal 


“Necessarily” distinguished see 45 
C.J. p 579 note 86 [b]. 

“Needlessly” 45 C.J. p 587. 

40i2 ots LOUIS) WNCLCh meetin UO. nV. 
Franklin, (Tex.) 123 S.W. 1150, 1155. 


Al GOSitam sUOUlS pO UO eu Eee @.Or nla 
Pranklin, (Tex.) 7123 sow. 1150, 1155 
[cit Webster D.]. 


[a] “Negligently” Dreetically equiy- 


alent.—St. Louis & S. Ua Or ov. 
Franklin, (Tex.) 123 Sw. 11750, 1155, 
1156. 

[b] ‘“Carelessly” and “negligent- 


ly” distinguished.—As used in the al- 
legation of a petition that a physician 
“carelessly and negligently, and un- 
necessarily cut a large hole in the 
neck of plaintiff’s bladder,’ ‘‘care- 
lessly” and ‘negligently’ are not 
Synonymous with “unnecessarily”: 
“the latter negatives the necessity of 


Not required by the cireum- 


cutting the bladder in the perform- 
ance of the operation, while the 
former refers to the manner of do- 
ing, and not to the necessity of do- 
ing.’”’ Williams v. Union Pac. R. Co., 
(Wyo.) 124 P. 505, 508. 


“Carelessly” 9 C.J. p 1291. 
“Negligently” 45 C.J. p 1373. 
42. See supra note 41 [b]. 


43. Purdy v. Lynch, 40 N.E. 232, 
145 N.Y. 462, 473. See Tanner v. Buf- 
falo R. Co., 25 N.Y.S. 242, 243, 72 Hun 
465, 466 (in conjunction with ‘‘volun- 
tarily,” the words “characterize the 
act to which they are applied as need- 
less, not required by the circum- 
stances of the case, and one which, 
if it involved danger to life or limb, 
was unreasonable, and, in the nature 
of things, negligent”). 


44. People v. Grogan, 183 N.EB. 273, 
277, 260 N.Y. 138 (in vehicle law, “un- 
necessarily endangers” and “unneces- 
sarily interferes” is equivalent to 
“unreasonably endangers” and ‘“un- 
reasonably interferes’, which mean 
“interferes with or endangers the 
user of the highway through the fail- 
ure to exercise reasonable care, rea- 
sonable caution or the reasonable 
foresight of a reasonably prudent and 
careful person’ ’’). 


45. Helm v. Illinois Commercial 
ons Assoc., 117 N.E. 63, 68, 279 Ill. 
570. 

46. People v. Grogan, 183 N.E. 273, 
277, 260 N.Y. 138. See supra note 44, 

47. See Necessary: 45 C.J. p. 580; 
Unnecessarily ante. 

Unnecessary: 

Answer see Pleading § 399. 
Costs § 28. 
Danger see Accident Insurance §§ 

111-122, 342 note 60 [da]. 
Expenditures see Executors and Ad- 

ministrators § 517. 

Interference or injury see Nuisances 

§§ 438, 379. 


Service see Costs § 230; 
Constables § 1149. 


Suit see Costs § 30. 
Work see Sunday §§ 25, 26. 


Sheriffs and 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Fd — 


UNNECESSARY—UNOPENED 


stances of the ease;#® not required under the cir- 
cumstances, needless, or uscless.*® 


Other words distinguished. “Unnecessary” has 
been distinguished from “obvious,’’®° “unreason- 
able,”>? and “voluntary.’5? 


Unnecessary act. An act is “unnecessary” when 
done outside the usual course of business pertain- 
ing to the subject.** ' 


Other phrases: ‘Exposure to unnecessary dan- 
ger,”>* “unnecessary damage,”®> “unnecessary dan- 
ger, hazard, or perilous adventure,’’** “ ‘unnecessary’ 
exposure,”°* “unnecessary foree,’®* “unnecessary 
hardship,”®>® “unnecessary  loss,”®° “unnecessary 
noise,’®! “unnecessary prolixity,”’®? “voluntary ex- 
posure to unnecessary danger,”®* and “with acts of 
unnecessary and unwarrantable cruelty and indig- 
nity.”’°4 


UNO ABSURDO DATO, INFINITA SEQUUN- 
TUR.®> 


UNOBSTRUCTED.®® Free from obstacles or im- 
pediments which check, hinder or retard passage.*7 
The word, it has been said, is by no means synony- 
mous with “open.’”°S 


UNOCCUPIED.*® That status where no one has 


48. Hickman v. Ohio State Life 
bsg Co., 110 N.E. 542, 544, 92 Ohio St. 
87. 

49. Webster D. [quot Miller v. At-| poo we 
lantic Coast Line R. Co., 138 S.E. 675, 
707; 140°S:.C." 123]. 

“Useless” post. 45 [a]. 


50. Hickman v. Ohio State Life 60. 
Ins. Co., 110 N.B. 542, 544, 92 Ohio St. | note 6. 
87. 


ton, 160 N.E. 


“Obvious” 46 C.J. p. 891. 58 S.W. 


Si... .hogers ‘vy: Texas, ete, “RR: Co., 
(Tex.Civ.App.) 94 S.W. 158, 162 [quot 
Miller v. Atlantic Coast Line R. Co., 
138 S.E. 675, 708, 140 S.C. 123] (‘‘a de- 62. 
lay may be necessary and yet unrea- 
sonable. If it is made necessary by | tail’). 
the negligence of the party charge- 62. 
able therewith, such delay is in legal] 419. 


used as synonymous or tantamount to | 923, 
wanton or malicious foree’’). 


Board of Appeal of 
Building Department of City of Bos- 72. 
312, 314, 262 Mass. 451. 
See’ Municipal Corporations § 396 note 


See Loss 38 C.J. p 246 text and 


61. Beopple v. Illinois Cent. R. Co., 


(“equivalent to saying the noise was 75 
‘needlessly’ made’’). r 
J. p 483 note 15 [b]. 


Merrill v. Everett, 
48 (“unnecessary minuteness of de- fal 


See Accident Insurance §§ 111, 
Danrergak pO wpe Tike note 
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the actual use or possession of the thing or property 
in question.7° Applied to a dwelling house, “un- 
occupied” means without an occupant—without any 
person living in it.*! Relative to land subject to lo- 
cation for mining purposes, “unoccupied” refers to 
that which is not in the possession of one who claims 
the right of possession by virtue of a compliance 
with the law.7?, As used in policies of fire insurance, 
the word is defined elsewhere.*? 


Other words compared. ‘“Unoccupied” means the 
same as “untenanted.”’?4 On the one hand, “unoe- 
cupied” and “vacant” have been held to be words 
of the same import;*® on the other, the words have 
been distinguished." 


Phrases: “Building unoceupied shall not be cov- 
ered: by this policy,’’* “personally unoccupied,’’*® 
“anoecupied and so remain,’’® “unoéeupied build- 
ings,”®° “unoccupied for common school purposes,’’*? 
“anoceupied lands of the United States,’’’? “unoe- 
cupied premises,”** and “vacant or unoccupied.” ’4 


UNOPENED.*® Within the meaning of certain 
statutes applicable to “unopened” roads, the word 
applies to a road which has been authorized by the 
commissioners but has never in fact. been opened ;** 
but “unopened” does not apply to a road used as a 


37 Ind.App. 139. 
“Occupant” 46 C.J. p. 894. 
“Occupier” 46 C.J. p 898. 
Conn y. Oberto, 76 P. 369, 370, 
32 Colo. 313. 

73. See Fire Insurance § 258. 


74. Cosset v. Reinhardt, 31 N.J. 
Law 218, 219 (in statute relative to 
taxes). See Fire Insurance § 258. 


“Untenanted” post. 

_ Hill v. Warrell, 49 N.W. 479, 
87 Mich. 135, 138. See Fire Insurance 
§ 258 text and notes 71, 72; Vacant 
post. 


Tenn. 420, 431 
See Noise 46 C. 


38 Conn. 40, 
“Unoccupied premises are va- 
cant premises, meaning that there is 
no one in the actual possession exer- 
cising any acts of control over the 


contemplation unreasonable, however 47 fel. premises, or any part of them.” Hill 
imperatively necessary it may have Necessary danger distinguished Seen Warrell, 49 N.W. 479, 87;:Mich. 135, 
been”). Accident Insurance § 118 138. 


“Unreasonable” post. 


52. Travelers’ Protective Ass’n v. 
Jones, 127 N.E. 783, 784, 785, 75 Ind. 
App. 29 (‘‘they do not express sim- 65. 
ilar qualities or attributes, but each 
involves and carries with it an idea 
entirely separate and distinct from 
the other. . The word ‘volun- 
tary’ is broad enough to include the 
doings of things which may be either 66. 
necessary or unnecessary, while the} 67. 
word ‘unnecessary,’ aS an adjective, | 852. 
may include the doings of things 63. 
where the exercise of the will is in] g59. 
no way involyed, where there was no| 41. 
choosing, as there is in voluntary 
acts’’). 


“Voluntary” [40 Cyc 220]. 


out end follow.” 


Reprint 206]. 


Sackett v. 


Occupation § 2; 


64. Laing v. Mitten, 70 N.E. 128, Co., 
129, 185 Mass. 238. 


A maxim meaning 
surdity being allowed, numbers with- 
Burrill L. D. [cit 
Shell¢€y’s Case, 1 Coke 938b, 102a, 76 


See Obstruct 46 C.J. p 866. 
Smith, 


Sackett v. Smith, 
But see Open § 2 text and note 


69. See Occupancy 46 C.J. p 893; | Co. 
Occupy 46 C.J. p 898. 


Unoccupied lana 


76. Herrman v. Merchants’ Ins. 
44 N.Y.Super. 444, 452, 453 (“this 
distinction originates and exists in 
the language from. which the terms 
descend to us”). See Fire Insurance 
§ 258 text and notes 62-68. 


77. See Fire Insurance § 253 note 
96" fay) “(3p 


78. See Personally 48 C.J. p 1049 
42 EF. 846,| text and note 19. 


846 79. See Fire Insurance § 253 note 
1916 seal) C23) 


80. Harris vy. North American Ins. 
77_N.E. 493, 494, 190 Mass. 361, 4 
LRAN. poste elias 


“One ab- 


42 F. 


81. Baggerly v. Lee, 73 N.E. 921, 
. , LD os 23 de hie 
Papen TUN ESOS Te eet ee Assessment see Municipal Corpora-| 928, 37 Ind. App. 139. 
oT. , . ch 9 ia j 
54, See Exposure 25. C.J. p. 218|_. toms § 2873; Taxation § 780. 82. Ward v. Race Horse, 16 S.Ct. 


note 44 [b]. 

55. Booth v. Lowery, 54 Can.S.C. 
421, 426, 427, 432. 

56. See Accident Insurance § 111 
text and note 36. 


57. See Accident Insurance § 123 
text and note 14. 


58. Atchison, etc., R. Co. v. Gants, 
17. P. 54, 38 Kan. 608, 627, 5 Am.S.R. 
780 (in cases. involving ejectment of 
passengers, ‘unnecessary force” “was 


Ejectment § 29. 

Highways § 12. 

Public Lands §§ 62, 128. 
Quieting Title §$§ 104, 108, 214. 
“Unseated” post. 


“Vacant and unoccupied land” see 
Adverse Possession § 434 note 
78 [b]. 

70. Herrman vy. Merchants’ Ins. 

Co., 44 N.Y.Super. 444, 453. 


Tle barcerlyer vi. ice; MiseeNeb eo 21) 


1076, 163 U.S. 504, 507, 41 L.Ed. 244. 
83. See Supra note 75 [a]. 


ecu See Fire Insurance §§ 253, 258— 


85. See Open § 1. 
Unopened: 
Highways §§ 231, 233, 253. 


Street, liability for injury in see Mu- 
nicipal Corporations § 1765. 


86. McClelland vy. Miller, 


28 Ohio 
St. 488, 503. 


54 [66 C.J.] 
publie highway in fact,®? nor to a road which, since 
it was a traveled way at the time it was authorized, 
does not require a formal opening;**® nor can a road 
be regarded as “unopened” where the country through 
which it lies was open and unobstructed at the time 
it was authorized and established ;8? likewise, when- 
ever a road is located and established, and every- 
thing done which either the law or necessity requires 
to be done in order to render the road open for pub- 
he use, it is not an “unopened” road.°° 


UNORGANIZED.?? 
ritory,”?? 

UNPAID.°? A word more commonly and prop- 
erly applied to a debt due than to a debt undue.®* 


Other words distinguished. ‘Unpaid’ has been 
distinguished from both ‘“accrued’’®® and “unac- 
erued,”9% 


Unpaid dividends accrued.®°?’ As descriptive of 
the rights of holders of stock of some degree of 
preference, the words have come to have a general- 


Phrase: “Unorganized ter- 


UNOPENED—UNPAID 


and “accrued” modify the word “dividends” and 
alter what would otherwise be the force of that 
word if it stood alone.°? The words in combina- 
tion express the idea that the dividends, if not 
regularly paid out of available earnings, may be 
amassed or stored up, whether earned or not earned, 
at the regular dividend dates, and attach to the 
shares of such stock until conditions arise when 
they may be declared and paid.t_ The requisite eon- 
ditions may never arise. Whether they do or not 
must depend upon the precise phrase of the prefer- 
ence in a given case and the facts which come to 
pass. 


Unpaid note. One not paid.® 


Other phrases: “Any unpaid stock,’® “due and 
unpaid,’’? “interest on the unpaid part of the pur- 
chase price,”® “as still unpaid,”® “just, due, and un- 
paid,’’?° “remaining unpaid,”!! “remains unpaid,”?? 
“still wholly owing and unpaid,”!* “unpaid and/or 
collect freight,’!+ “unpaid assessments,”'!® “unpaid 


ly understood significance.°® The 


ae Wilson vy. Janes, 29 Kan. 233, 
0. 


88. Heddleston v. Hendricks, 40 N. 
FE. 408, 52 Ohio St. 460, 464. 


89. Kiehl v. Jamison, 101 P. 632, 
633,79 Kan, 788. 


90. Kiehl v. Jamison, 101 P. 632, 
633, 79 Kan. 788; Topeka v. Russam, 
2 P. 669, 677, 30 Kan. 550. 


91. See Organize 46 C.J. p 1137. 
County: 

Capacity to be sued see Counties § 
376. 


Duties of surveyor in see Counties § 
182. 


$2. Olive v. State, 7 N.W. 444, 11 
Neb. 1, 16. 


“Yerritory” 62 C.J. p 822; Terri- 
tories § 1. 
See Paid 46 C.J. p 1168; Pay 


93. 
§ 2. 

Unpaid subscriptions to stock: 

Banks and Banking § 39. 
Call see Corporations §§ 922-970. 
Collection of: 
Action to enforce see Corporations 
§§ 996-1032. 

By receiver see Corporations § 3236. 
Compelling see Mandamus § 460. 
Liability of stockholders limited to 

see Corporations §§ 1497, 1510. 
Property passing by assignment for 

creditors see Corporations § 3118, 

94. Sloane v. Anderson, 13 N.W. 
684, 15 N.W. 21, 57 Wis. 123, 133 [quot 
Reid v. Southworth, 36 N.W. 866, 71 
Wis. 288, 290]. 

95. Penington v. 
Hotel Const. Corporation, 
A. 514, 519, 75 A.L.R. 1136. 

[a] “A dividend may have accrued 
and not be unpaid.” Penington v. 
Commonwealth Hotel Const. Corp., 
(Del.) 155 A. 514, 519, 75 A.L.R 1136. 


“Accrued” see Accrue 1 C.J. p 7382 
text and notes 24-26. 


Commonwealth 
(Del.) 155 


96. Nading v. Elliott, 86 N.E. 695, 
Ho nda 2615, 277.9) 
97. “Accrued” see Accrue 1 C.J. 


p 732 text and notes 24-26. 
“Dividend” 18 C.J. p 1406; 
rations §§ 1207, 1208. 


98. Willson v. Laconia Car Co., 176 
N.E. 182, 184, 275 Mass. 435. 


— 


Corpo- 


words “unpaid” 


99. Willson v. Laconia Car Co., 176 
N.E. 182, 184, 185, 275 Mass. 435. 


1. Willson v. Laconia Car Co., 176 
- 182; 185, 275 Mass. 435. 


2. Willson v. Laconia Car Co., 176 
» 182,185, 275 Mass. 435. 


3. Willson v. Laconia Car Co., 176 


N.E. 182, 185, 275 Mass. 435. 
{a] Illustration.—Where, in the 


event of business disaster resulting 
in a voluntary or compulsory winding 
up of affairs and the dissolution of 
the corporation, the preferred stock- 
holders were to be entitled to receive 
in full both the “principal amount of 
their shares and the unpaid dividends 
accrued thereon,’ although ‘“speak- 
ing in the niceties of legal phraseolo- 
gy, aS well as in the ordinary lan- 
guage of business, there can be no 
‘dividends’ until they are declared and 
voted by the authorized representa- 
tives of a corporation,” ‘‘in the event 
which has befallen, we think that the 
holders of preferred stock are entitled 
both to the par value of their stock 
and to dividends which have not been 
declared or paid but which would 
have been declared and paid if there 
had been surplus or net profits of the 
corporation wisely applicable to such 
dividends during the periods when no 
dividends have been paid. This ap- 
pears to us to be the sense obvious 
to the common understanding, from 
the words used. Interpreted in their 
normal and ordinary, as distinguished 
from their technical and_ strained, 
meaning, this is their signification.” 
Willson v. Laconia Car Co., 176 N.E. 
182, 184, 185, 275 Mass. 435. 


4 “Note” § 2. 


“Promissory note” 
Notes §§ 20-23. 


5. Tomlinson y. Ayres, 49 P. 717, 
aT *Calenio Se wit le 


6. See Any § 4 note 33 [a] (2). 
7. See Due § 2 text and note 738. 


[a] ‘Is owing” distinguished.— 
“Averment that a debt is owing is not 
the complete equivalent of an aver- 
ment that it is due and unpaid. To 
say that one owes a debt means sim- 
ply that he is obliged or bound to pay, 
and that may be said as well of an 
immature as of an overdue obliga- 
tion.” McDuffie v. Lynchburg Shoe 
Co., 59 So. 567, 178 Ala. 268, 271 [quot 
in part Ahrens-Rich Auto Co. v. Beck 


see Bills and 


balanece,”!® “unpaid delinquent taxes,’!? “unpaid in~ 


& Corbitt Iron Co., 103 So. 556, 557, 
212 Ala. 530]. 


“Wholly owing and unpaid” equiva- 
lent see Owing 46 C.J. p 1163 note 22. 


8. San Luis Valley Building & 
Loan Ass’n v. Holbert, 190 P. 428, 429, 
68 Colo. 544 (“the unpaid part of the 
price, which is to be the basis for 
computing the interest, is that price, 
less the total paid thereon’’). 

9. Ahrens-Rich Auto Co. v. Beck & 
Corbitt Iron Co., 103 So. 556, 557, 212 
Ala. 530. 

[a] “Is due and owing” equivalent. 
—Ahrens-Rich Auto Co. v. Beck & 
Corbitt Iron Co., 103 So. 556, 557, 212 
Ala: 5:30 as 

“Due and owing” see Due 19 C.J. 
p 820 text and note 67; Owing 46 C.J. 
» 1163 text and note 20. 

10. Lamb v. McGowan, 
881, 66 Mich. 615, 618. 

[a] “Justly owing and due’ equiv- 
alent.—Lamb v. McGowan, 33 N.W. 
881, 66 Mich. 615, 618. 

ll. “Owing” synonymous see 46 
C.J. p 1163 text and note 15 [c]. 


12. See Remain § 1 text and note 


33° N.W. 


50 


13. Tomlinson v. Ayrés, 49 P: 717, 
PL Calv5685 Sita. 


fa] “Still wholly due, and has not 
been paid” equivalent.—Tomlinson v. 
Ayres, 2o Pili, Lit Cal. 568m ibys 


14. New Orleans & South Ameri- 
can S.) S. Cor w We Re Grace ié&, Gos 
26 F.(2d) 967, 970. 


15. Edwards v. Jersey City, 40 N. 
J.Law 176, 179. 

fa] In ordinary signification ‘‘un- 
paid individual assessments.”  Hd- 
wares v. Jersey City, 40 N.J.Law 176, 
abs )5 

16. Butler v. Hawk, 128 So. 
452, 221 Ala. 347. 

[a] In statute relative to mecshan-. 
ics’ liens, ‘‘any sum of money which 
is due when the notice is given, or 


451, 


that may subsequently become due 
under the contract to the contrac- 
tor.” Alabama & Georgia Lumber Co. 


v. Tisdale, 36 So. 618, 621, 139 Ala. 
250 [quot McDonald Stone Co. v. 
Pele & Marx, 38 So. 648, 645, 142 Ala.. 
506]. 


17. Jenswold v. Minnesota Canal 
Co., 101 N.W. 603, 98 Minn. 382. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


UNPAID—UNQUALIFIEDLY 


eome and dividends,”1® “unpaid purchase money,’’!® 
“anpaid tax,”?° “whole amount unpaid,”?? and “whol- 
ly owing and unpaid.’’?? 


UNPALATABLE.?3 

UNPATENTED.?4 Phrase: “Unpatented 
Jands.”25 

UNPLANTED.?°® 

UNPLATTED.?7 In a statute relative to the de- 


tachment of areas of unplatted agricultural land 
from cities of less than ten thousand inhabitants, 
“unplatted” is used to deseribe lands not platted for 
urban purposes, that is into lots of suitable size for 
‘city or town purposes, and does not refer to land 
divided by a plat into tracts of eight or ten acres 
each, suitable for certain types of rural agricul- 
ture.?§ 


UNPRECEDENTED. The word has been distin- 


guished from “extraordinary.”?°® 


Unprecedented flood.?® <A flood is “unprecedented” 
if it is somewhat higher or somewhat more destrue- 
tive than any preceding flood.*! The expression may 
be defined as such an unusual and extraordinary 
rainfall as has no example or parallel in the history 
of rainfall in the vicinity affected, or as affords no 
reasonable warning or expectation that it will hke- 
ly occur again.*? 


UNPRODUCTIVE.*? Within the meaning of a 
statute authorizing a sale of trust property because 
it has become unproductive, ** an estate may become 

“anproductive” either because ‘the income has de- 
creased while the value has remained constant or 


“Delinquent tax” see Delinquent 18 ; Cye 575]. 
C.J. p 475 text and note 85. 31. 


Zollman v. Baltimore & O. §. 


[66 C.J.] 55 


beeause the value has inereased and the income has 
remaincd eonstant.®® 

UNPROFESSIONAL.?® Applied to a physician, 
“unprofessional” has been held to be convertible or 
synonymous with ‘“dishonorable.”?7 


Unprofessional conduct.*® That which violates 
the rules or ethical code of a profession or such con- 
duct which is unbecoming a member of a profes- 
sion in good standing.*® Phrases: “Grossly im- 
moral or unprofessional conduet,’*? “gross unpro- 
fessional conduct,”*! “or other unprofessional or 
dishonorable conduet,’’4? and “unprofessional or dis- 
honorable conduct.’’#% 


UNPROVED.‘! Phrase: “Unproved . . . in 
its entire scope and meaning.’’*® 

UNPROVIDED.*® Phrase: “Unprovided for by 
any settlement.”4* 

UNPUBLISHED.#® 

UNQUALIFIED.*® The word is used in certain 


phrases which have been judicially construed.°° 


Unqualified opinion.®! As used in a code provi- 
sion relative to jurors, an “unqualified opinion” is 
such a settled conviction in the mind of the juror, 
founded upon a knowledge of the facts of the case, 
as would raise a stron presumption of partiality. 


Unqualified ownership.®* In statutes prohibiting 
perpetuities, the term is used in reference to per- 
sonal property,°* and is Synonymous with “power of 
alienation,” used in reference to real estate.°® 


UNQUALIFIEDLY.*® 


because immoral or dishonorable 
(Aiton v. Board of Medical Examiners 


18. In re Mallory’s Estate, 131 A.|W. R. Co., 121 N.E. 135, 141, 70 Ind. |Of Avizona, 114 P. 962, 963, 13 Ariz. 
714, 715, 285 Pa. 186. App. 395. ee oe ee en eS pao a eee 
ya yt violation of a code of professiona 
19. Inland Revenue Commissioners 327) Nasbyillem Ch cr St ringiy. iV) ophios amrescri bed. abv lal mbeaneios 
ie oy a i alae Authority, [1923] RervESn gt 69 So. 582, 584, 194 Aa health (State TOG NOD Atial lasestac 
“Ue , : ae iners v. Savelle, 8 P.(2d) 693, 697, 90 
“Purchase money” see Purchase § 4. 33. See Produce 50_C.J. p 628; | Colo. 177). See also Physicians and 
20. Douglas v. Board of Sup’rs of | Product 39 C.J. p 631; Production 50 |Surgeons § 72. 
Westchester County, 65 N.E. 162, 163, C.J. p 632. 40. Aiton v. Board of Medical Ex- 
172 NEY. 309; 34. See Trusts § 611. aminers, 114 P. 962, 963, 13 Ariz. 354. 


21. Miller v. Hall, 18 S.C. 141, 145, 
146. 

22. See Owing 46 C.J. p 1163 text 
and note 22 

23. Distinguished see Unwhole- 
some post. 

24. Patent: 
Defined see 47 C.J. p 1376 text and 

note 3; Patents § 1 


Of land see Mines and Minerals §§ 


324-376; Public Lands §§ 491-507, 
733-735. 
25. The Rural Municipality of 


Minto v. Morrice, 22 Man. 391, 4 Dom. 
L.R. 435, 437, 488, 21 West.L.R. 255, 
617.- 


26. See Plant § 2. 

Unplanted crop see Chattel Mort- 
gages § 51. 

27. See Plat 48 C.J. p 1224. 

Unplatted lands: 
Assessment see Taxation § 797. 
Municipal Corporations § 71. 


“Tnplatted property” see Plat § 2 
Ste 99 [a]. 


g. In re DeGriselles, 
590. 591, 185 Minn. 495. 
29. See Extraordinary 25 C.J. p 297 
note 30. 
30. “Flood” 26 C.J. p 742. 
Liability of railroad see Waters [40 


241 N.W. 


35. Webster Realty Co. v. Delano, 
120 N.Y.S. 440, 135 App.Div. 488, 493. 


36. See Professional 50 C.J. p 640. 


387. Tucker vy. Williamson, 229 F. 
201.' 242; Sapero v. State Board of 
Medical Examiners, 11 P.(2d) 555, 
558, 90 Colo. 568; State Board of Den- 
tal Examiners v. Savelle, 8 P.(2d) 693, 
697, 90 Colo. 177; State v. Medical 
Board, 20 N.W. 238, 32 Minn. 324, 328, 
50 Am.R. 575 [quot ee heh ie v. Med- 
ical Examiners, 141 P. 132, 135, 57 
Colo. 74, 81]. 

“Dishonorable” as qualifying “un- 
professional” see Physicians and Sur- 
geons § 72 text and notes 27, 28. 


38. Of teacher see Schools and 
School Districts § 337. 

39. People v. Gorman, 
880, 885, 346 Ill. 432; 
niak, 127 N.BH. 36, 39, 
Standard D.]. 

[a] Attorney.—On the part of an 
attorney, “unprofessional conduct” in- 
volves a breach of the duty which 
professional ethics enjoin. People 
vy. Johnson, 176 N.B. 278, 282, 344 


178 N.E. 
People v. Berez- 
292 ll. 305 [cit 


Tll. 132. See also Attorney and Cli- 
ent §§ 47-58. 
[b] Physician.—(1) As used in a 


statute relative to the revocation of 
a physician’s license, the term means 
that which is by general opinion con- 
sidered to be grossly unprofessional 


41. See Gross § 3 text and note 20. 


42. See Physicians and Surgeons § 
72 text and note 34. 


43. Simonson vy. Swenselt, 177 N. 
W. 831, 832,°104 Neb. 224, 9 A.L.R. 
1250; Munk v. Frink, tie N.W. 525 


81 Neb. 631, 636, 17 L.R.A.N.S. 439. 
44. See also Prove 50 C.J. p 827. 
45. Olive Street Bank of St. Louis 

v. Phillips, 162 S.W. 721, 722, 179 Mo. 

App. 488. 

46. See also Providé 50 C.J. p 828. 
47. In re Bostwick’s Will, 140 N. 

Y.S. 588, 590, 78 Misc. 695. 

48. See also Publish 51 C.J. p 88. 
Unpublished manuscript see Copy- 

right and Literary Property §§ 4-9. 
49. | Sée also Qualify, 5f°C.J.0p ii2. 
50. See infra text and notes 51-55. 
51. “Opinion” 46 C.J. p 1117. 
Unqualified opinion or belief” see 

Belief 7 C.J. p 1036 text. and note 19. 


52. Haugen v. Chicago, ete., R. Co., 
53 N.W. 769, 3 S.D. 394, 400. See also 
Jurors § 365. 


53. Ownership see Property §§ 4s~— 
55. 

54. Ladd y. Mills, 20 EF. 792, 793. 

55. Ladd v. Mills, 20 F. 792, 793. 

56. See also Unqualified ante. 


56 [66 C.J.] 

UNREASONABLE.*? An adjective,°* meaning 
beyond the limits of reason or moderation, or im- 
moderate ;°® not having any sound basis or justifica- 
tion in reason.®® “Unreasonable” is most common- 
ly used by lawyers and judges as a qualifying ad- 
jective in such expressions as “unreasonable de- 
lay,” “unreasonable force,” “unreasonable time,” and 
the like, in which sense it means more than fair 
or proper under the circumstances.°®? 


Other words compared. “Unreasonable,” “the fa- 
miliar word,” has been compared with “the legal 


ik 


UNREASONABLE 


“onwise;”®* also with “undue,”®* and 
“unlawful.”®5 “Unreasonable” has also been held 
to be equivalent to “appreciable.”°* “Unreasonable” 
has been distinguished from “confiseatory”** and 
“annecessary.”8 “Unreasonable” is not necessarily, 
contradictory of “necessary.”®® 

Unreasonable act.7° That an act was “unrea- 


sonable” is implied from an averment that it was 
willfully, intentionally, and carelessly performed."! 


Unreasonable delay.’? Delay beyond a reasonable 
time; delay that is not reasonable.** 


ical,” and 


adjective, ‘negligent.’ ”°? 


“excessive,” “exorbitant,” 


tional,” “nonsensical,” “ 


SSilliva MoStUp Ids. muna 
“Purely” equivalent see 51 C.J. p 

100 text and note 89 
57. See also Reasonable 52 C.J. p 

1181; Unreasonably post. 
Unreasonable: 

ane vexatious delay see Interest §§ 
oO, 

By-law see Corporations §§ 470, 471. 

Defense see Costs § 26. 

Distress see Landlord and Tenant §§ 
RA eweNOnts, TOS 

Ordinance see Licenses §§ 36, 41-46; 
cae ee Corporations §§ 229, 315-— 


Rate, relief against see Public Utili- 
ties §§ 64-67, 

Resistance of claim see Executors 
and Administrators § 2276. 


Searches and Seizures §§ 14-38. 


Use of one’s own property see Ac- 
tions § 59; Adjoining Landowners 1 
GeJeip 1200; Nuisances 46 C.J. p 
pai Waters [40 Cyc 5638, 570, 605, 


58. Komen y. City of St. Louis, 
289 S.W. 838, 316 Mo. 9, 15 (used with 
“unjust” and “oppressive,” in charac- 
terizing a statute, “these adjectives 
strike the ear with a harsh reso- 
nance’’) 


Bon Viepster sD" faquots Wis So va 
Oglesby Grocery Co., 264 F. 691, 695; 


Miller v. Atlantic Coast Line R. Co., 
ERE SOF Ape Oy TEND SISK Be 3 W768i 

“Immoderate” 31 C.J. p 251. 

60. Houston Chamber of Com- 
merce v. Railroad Commission of 
Texas, (Tex.) 19 S.W.(2d) 583, 586 
(defining “unreasonable” as used in 


statutory definition of 
crimination’). 


61. Southern Kansas Stage Lines 
Co. v. Public Service Comm’n, 11 P 
(2d) 985, 987, 185 Kan. 657. 


62. Colby v. Lee, 142 A. 115, 116, 
83 N.H. 303. 


[a] “Unreasonable conduct” in- 
clusive of ‘negligent conduct.”—Rel- 
ative to a charge, “since negligent 
conduct is, by its definition, unreason- 
able conduct under the circumstances, 
it follows that all negligent conduct 
is unreasonable, and hence all negli- 
gent conduct was included within the 
terms ‘unreasonable acts’ and ‘unrea- 
sonable conduct’ which were used by 
the court. If it is not conversely true 
that all unreasonable conduct is neg- 
ligent, then it was the plaintiff and 
not the defendant who suffered by, the 
use of the word ‘unreasonable’ in the 
charge, since this is the more inclu- 
sive term, and the jury was told that 
any unreasonable conduct on the part 


“unjust dis- 


“Unreasonable” 
mous with, or conveys the same idea as, 
“extortionate,” 
agant,” “foolish,” “ill-judged,” “injudicious, 
preposterous,” 
unjust,” “unphilosoph- 


is synony- 
“absurd,” 
“extrav- 
Ve Tyra 
We 
senseless,” 


of the plaintiff would bar recovery.” 
Colby v. Lee, 142 A. 115, 116, 117, 83 
N-H. 303. 

“Negligent” 45 C.J. p 1373. 

“Negligent delay’ equivalent to 
“unreasonable delay” see Negligent 
45°C.J.p 13s. note 14. fal, 

63. Soule D. Eng. Syn. [quot 
Southern Kansas Stage Lines Co. v. 
Public Service Comm’n, 11 P.(2d) 985, 
987, 185 Kan. 657]. See Miller v. At- 
lantic Coast Line R. Co., 138 S.E. 675, 
707, 140 S.C. 123; Alexander v. Able, 
70 S.B. 1009, 1010, 88 S.C. 368. 

[a] “Unreasonable distress” and 
“excessive distress’ compared.—‘It 
would be hard to define ‘unreasonable 
distress’ without using the term ‘ex- 
cessive,’ and ‘excessive’ distress with- 
out using the term ‘unreasonable.’ 

. A substantially excessive dis- 
tress must necessarily be an unrea- 
sonable one.” Alexander v. Able, 70 
S.E. 1009, 1010, 88 S.C. 368. ‘Dis- 
tress” 18 C.J. p 1289 text and notes 
70-73. 

“Absurdity” 1 C.J. p 371. 

“Excessive” 23 C.J. p 181. 

“Extortion” § 1. 


Or tat see Insane Persons §§ 146, 


“Stupid man” 60 C.J. p 669. 
“Unfair” 65 C.J. p) 1229. 
“Unjust” ante. 


64. See Undue 65 C.J. p 1220 text 
and note 25, 


e 65. See Unlawful § 1 text and note 
66. Buckeye Cotton Oil Co. v. Rag- 
land, 11 F.(2d) 231, 234 (in decree 


enjoining owner of oil mill from 
throwing dust, dirt, or lint in appreci- 
zune quantities on plaintiff's premis- 
es), 

“Appreciable” 4 C.J. p 1409. 


67. See Pepa see cany 12 C.J. p 426 
note 54 [a], 


68. See Se ante text and 
not® 51. 

69 WRosershiva pPexass recc., Recon, 
(Tex.) 94 S.W. 158, 162. 


[a] “Delay may be necessary and 
yet unreasonable. If it is made nec- 
essary by the negligence of the party 
chargeable therewith, such delay is 
in legal contemplation unreasonable, 
however imperatively necessary it 
may have been.” Rogers v. Texas & 
PER Vi COsmC DES Mele OUVmiliteS mlGies 

70. “Act” § 1. 
coh aT acts” see Supra note 

a]. 


71. Koeper v. Louisville, 118 N.W. 


Unreasonable law. <A law to be 
must be immoderate in its term 


Other phrases: 
just and unreasonable,”?® “unjust or unreasonable, 
“ynreasonable conduct,’ “unreasonable distress,”** 


“onreasonable” 
sale 


YTS 6 


“Undue and unreasonable, un- 


77 


1025, 106 Minn. 269, 270. 

72. See supra note 69 [a]. See al- 
Ta. 4b. C.S. p 1373- notes #4 
alle 

“Pelay’18 C.J. p 471. 

Delay: 

Abandonment of condemnation pro- 

ceeding see Eminent Domain § 460. 
After making affidavit see Attach- 

ment §§ 2438, 325. 

Amendment or correction of bill of 


esos see Appeal and Error § 
39. 


Commencement of publication see 
Process § 206. 
Delivery see Carriers §§ 404-472; 


Sales §§ 334-340; 

Telephones §§ 182, 
Filing disclaimer see Patents § 332. 
Instituting proceedings: 

Generally see Equity §§ 211-252. 


By holder see Bills and Notes §§ 
666-681. 


Divorce § 226. 
Foreclosure see Mortgages § 1080. 
Indemnity § 65. 
Mandamus §§ 532-534. 
Redemption see Chattel Mortgages 
§ 579; Mortgages §§ 2149-2151. 
Negotiation see Bills and Notes § 687. 
Presentment for payment see Bills 
and Notes §§ 750-761. 
Prosecuting action see Dismissal and 
Nonsuit §§ 110-121. 
ari he or return of goods see Sales 
Settling estate see Executors and Ad- 
ministrators § 502. 
Transmission see Telegraphs and Tel-~ 
ephones §§ 170-174. 
Trial see Criminal Law §§ 793-818. 
73. Pratt v. Peck, 36 N.W. 410, 70 
Wis. 620, 626. 


[a] In refusal to accept delivery 
of goods sold, ‘“‘unreasonable delay” 
and refusal to accept ‘within a reason- 
able time,’ would seem to be substan- 
tially alike.” Pratt v. Peck, 36 N.W. 
410, 70 Wis. 620, 626. 


74 Komen v. City of St. Louis, 
289 S.W. 838, 841, 316 Mo. 9. 


“Law” 36 C.J. p 957. 


75. See Undue 65 C.J. pp 1220, 1221 
text and notes 39, 40. 


se See Unjust ante text and note 


Telegraphs and 


77. 
45. 


78. See supra note 62 [a]. 
79. See supra note 63 [a]. 


See Unjust ante text and note 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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UNREASONABLE—UNSAFE 


“unreasonable lapse of time,”’®°® “unreasonable length 
of time after the issue of the note,”’! “unreason- 
able or unjust,’’®? “unreasonable or vexatious,’’®? 
“unreasonable time,’’’* “unreasonable waste,”’® and 
“withheld by an unreasonable and vexatious delay 
of payment.’’’¢ 


UNREASONABLY.®? “Unduly” and “unreason- 
ably” have been said to be synonymous.’’ ‘“Unrea- 
sonably” has been distinguished from “excessively,” 
‘Gmproperly,” and “inordinately.”8® 

Phrases: ‘“Unreasonably endangers,”®® “unrea- 
sonably interferes,”®! “unreasonably refuse,”®? “un- 
reasonably refuses or neglects,”®? and “unreasonably 
resisted.” 


UNRECORDED.®* 


fer.2° 


UNREGISTERED.°7 Phrases: “Unregistered 
elub,”®S “unregistered company,”®® and “unregistered 
deed.” 


UNREGULATED.? Phrase: 


Phrase: ‘“Unrecorded wa- 


“Unregulated flow.’ 


80. See Divorce § 226 note 27 [b]. f Contract of sale: 

SI. Weber ‘v. Hirsch, 163 N.Y.S: Generally see 
1086. chaser. 

82. See Rate § 9. 

83. See Interest § 55 text and note | Deed 


a 
Martinovich v. Marsicano, 89 


As cloud see Quieting Title § 45. 6. 


Generally see Deeds §§ 184-194; 
Registration of Land Titles 53 


[66 C.J.] 57 


UNREPEATED.* 


UNRESERVED.® Phrases: “ ‘Unreserved’ land,’’® 
and “ ‘unreserved’ public land.”? 


UNRESPONSIVE.® 


UNREVOKED.® Applied to a will, the word has 
been distinguished from ‘“undestroyed.”?° 


UNRULY.?"? 


UNSAFE.'2 The opposite of “safe.” “Unsafe” 
and “dangerous” are synonymous.'* As used in a 
statute relative to criminal liability of bank officers, 
“unsafe” and “insolvent” are equivalent.?® 


Unsafe method.t® A method, to be “unsafe,” must 
be such that a reasonably prudent man would not, 
under all the circumstances, adopt it.1* 


“Any unsafe or dangerous 
“defective and un- 
“feel un- 


Other phrases: 
place,”18 “become unsafe,’’® 
safe,”2° “defect or unsafe condition,’”?? 


Telephones §§ 203-206. 
Vendor and Pur- 5. See Reservation 54 C.J. p 700; 
Reserve 54 C.J. p 700. 
Capron v. Van Horn, 258 P. 77, 
201 Cal. 486, 497. 
Reserved land see Indians §§ 46, 
47; Mines and Minerals §8§ 127-134; 
Public Lands §§ 142-150, 174. 


Color of title see Adverse Posses- 


ek 3, 334, 150 Cal. 597. CS wp a0 si3e 
85. People v. Associated Oil Co., 
id SOEs oe Caltn I3em Ole LOD, LOT: sion §§ 348-350. 


See Bandini Petroleum Co. v. Superi- 
or Court in and for Los Angeles Coun- 
ty, 293 P. 899, 905,-110) Cali: Appi 123, 
125, 134, 138, 140 (“from a reading 
of the entire act . unreasonable 
waste of gas is considered to be the 
production of an undue proportion of 
gas to the amount of oil, in the par- 
ticular field involved, by one surface 
owner as against others, in those in- 
stances where the gas is not conven- 
jiently necessary for the ‘generation 
of light, heat, power or other indus- 
trial purpose’ [the legislature] 
made use of, the word ‘unreasonable’ 
for the very purpose of providing that 
the operators of a well might utilize 
a reasonable proportion of gas for the 
purpose of lifting the oil to the sur- 
face’’) 


Prevention of waste generally see 
Mines and Minerals § 787 


86. See Interest § 55 note 27 [a]. 
87. See also Unreasonable ante. 
88. See Unduly 65 C.J. p 1222 text 


and note 71. 


89. Dis. op. in Weidman Vv. 
Shragge, 46 Can.S.C. 1, 10, Ann.Cas. 
L9LAZDN919: 


“Excessively” 23 C.J. p 181. 
“Ymproperly” 31 C.J. p 261. 


90. See Unnecessarily ante 
44, 


91. 


note 


See Unnecessarily ante note 44. 
92. Googins v. Gilpatrick, 158 A. 
699, 701, 1381 Me. 23. 


93. Rushton v. Skey & Co., [1914] 
3 K.B. 706. See Workmen’s Compen- 
sation Acts § 105. 


94. See Executors and Administra- 
tors § 2276 text and note 72. 

95. See also Record 53 C.J. p 597; 
Unregistered post. 

Unrecorded: 
Conditional sale: 

Generally see Sales §§ 1239-1280. 

Priority see Executions § 359% 


Dower § 124. 


Priority see Executions § 
Judgments §§ 926, 927. 


Executions § 361. 
Instrument: 
Gonete ly, see Records 53 C.J. p 


360; 


, Priority see Executions § 359. 
Judgments §§ 885-889. 
Mortgage: 
Generally see Chattel Mortgages §§ 
186-244; Mortgages §8§ 528-537. 
Priority see Executions § 359%; 
Mortgages § 457 
Plat, validity of contract to sell from 

see Vendor and Purchaser § 189. 

96. Esquimalt Waterworks Co. v. 
Victoria,, [190712A.C. .499,, 509, 51.0; 
Centre Star Min. Co. v. Rossland, 9 
B.C. 408, 409, 410. 

[a] Statutory 
Clauses Consolidation Act (1897) § 2 
[quot Esquimalt Waterworks Co. v. 
Victoria, (1907) A.C. 499, 509). 

97. See Register 53 C.J. p 1067; 
Registration 53 C.J. p 1082; Unre- 
corded ante; and cross references 
thereunder. 

Transfer of stock see Corporations 
§§ 1148-1182. 

98. Lees v. Lovie, 
425, 429, 430. 

See also Clubs § 7. 

[a] “Statutory definition.—Licens- 
ing (Consolidation) Act (1910) § 110 
[quot Lees v. Lovie, (1912) 2 K.B. 
425, 429]. 

99. Re Torquay Bath Co., 32 Beay. 
581, 584, 55 Reprint 228. 

1. McNeill v. Allen, 59 S.E. 689, 
690, 146 N.C. 283. 

2) “See ‘Regulate 53 C.J. (pp 11723 
Regulation 53 C.J. p 1177. 

3. New York Canal Co. v. 
277 F. 444, 448. 

4, Message 


EL9SL21 2 53<B: 


U. S., 


see Telegraphs and 


definition.—Water, 


7. Donley v. Van Horn, 193 P. 514, 
49 Cal.App. 383, 391, 392. 


8. Plea see Pleading § 511. 


9. See also Revocation 54 C.J. p 
772; Revoke 54 C, J. p 772. 


10. Appeal of Thompson, 
238, 239, 114 Me. 338, 340. 


Revocation see Wills [40 Cyc 1171]. 
1l. Cattle see Animals § 399. 
12. Unsafe: ; 
Bank see Banks and Banking § 470. 
Cohabitation see Divorce § 80 et seq. 


Instrumentalities, operations, or 
places: 
Generally, see Negligence §§ 263- 
08. 


96 A. 


Building see Health §§ 62-64. 

Carriers §§ 1337-1391; Shipping §§ 
950-957. : 

Employment see Master and Serv- 
ant §§ 381-1445. 

Highways §§ 439-490. 

Street see Municipal Corporations 
$§ 1755-1885. 

13. Hanson v. City of Anamosa, 
158 N.W. 591, 595, 177 Iowa 101. 

“Sate =b45 Cl. a pDeliio. 

14. See Dangerous 17 C.J. p 1126 
text and note 60. 

[a] As applied to street.—Hanson 
v. City of Anamosa, 158 N.W. 591, 
595, 177 Iowa 101. 

15. See Banks and Banking § 204 
note 28 [ce]. 

16. “Method” 40 C.J. p 655. 

17. Brinkmeier v. Missouri Pac. R. 
Co, 77 BP. 5865-69 Kan. 788, 745. [quot 
Lewis v.’ Barton Salt Co., 107 P. 783, 
82 Kan. 1638, 165]. 


18. Melkusch v. Victor American 
Fuel Co., 155 PB. 727, ‘730, 21-N.M. 396; 


'19. See Become 7 C.J. p 1021 note 
ales 
20. Carpenter v. Rolling, 83 N.W. 


9538, 107 Wis. 559, 566. 


21. Nash v. Pennsylvania R. Co., 
60 F.(2d) 26, 27. 


58 [66 C.J.] 
safe and insecure,’”22 “unsafe and dangerous,”?* “un- 
safe and defective,’?4 “unsafe and improper,”?° “un- 


safe manner,”?* and “unsafe . . . to continue to 


transact business.’’?7 


UNSATISFACTORY.?8 Phrases: “Results are 
unsatisfactory,”?® and “vague and unsatisfactory.’’*° 


UNSATISFIED.*! “Unsatisfied,” when applied, 
without more, to an execution does not mean that 
there has been a return of the execution;*? it simply 
conveys the idea that the writ has not been paid.** 
A return upon an execution “unsatisfied” is not equiv- 
alent to a return that the defendant has no prop- 
erty out of which the amount specified in the execu- 


UNSAFE—UNSETTLED 


to be synonymous with “unimproved.”*°® 


UNSEAWORTHINESS.‘! In the ordinary sense, 


deficiency of a vessel in equipment. ** 


UNSECURED.‘ The word is used in certain 
phrases which have been judicially construed.** 


Unsecured debt.*® A debt for which there is no 
security.*® Within the meaning of a statute rela- 
tive to the appointment of receivers, the term does 
not include a debt for which there is collateral 
security of less value than the amount of the debt.** 
Phrases: “Unsecured debts due to bona fide resi- 
dents of this state,”*8 and “unsecured, solvent 
debts.’’4® 


tion, or any part of it, could be collected.** 


Phrases: 


and “wholly unsatisfied.”?? 


UNSEATED.?® 
of real property, 


cultivated by, any person.®® 


22. See Feel 25 C.J. p 1011 text 
and note 76. See also Chattel Mort- 
gages §§ 253, 254. 

23. Squiers v..Kansas City, 75 S. 
W..194, 195, 100 Mo.App. 628 (“im- 
ports more than a mere defective con- 
dition’’). 

[a] “Not being oanonene safe” 
equivalent.—Squiers v. Kansas City, 
75 S.W. 194, 195, 100 Mo.App. 628. 

Distinguished from “unsafe and 
defective” see infra note 24 [a]. 


24. Squiers v. Kansas City, 75 S. 
W. 194, 195, 100 Mo.App. 628. 


[a] “Wnsafe and dangerous” dis- 
tinguished.—Squiers v. Kansas City, 
75 S.W. 194, 195, 100 Mo.App. 628. 
“Unsafe and dangerous” see supra 
text and note 23 


25. See Divorce § 80 note 80 [al]. 


26. Media Title & Trust Co. v. 
Cameron, 137 A. 129, 289 Pa. 96, 100. 


27. People v. Bank of San Luis 
Obispo, 97 P. 306, 309, 154 Cal. 194. 


a] “Insolvent” compared. —‘‘It is 
true that the phrase ‘unsafe 0 
to continue to transact business’ as 
used in the act is broader than the 
term ‘insolvent,’ and that a finding 
that it is unsafe for a banking cor- 
poration to continue business does not 
necessarily mean that it is insolvent. 
But the converse of this is not true. 
The act clearly contemplates that it 
is unsafe for an insolvent banking 
corporation to continue business, and 
that a determination by the commis- 
sioners that such corporation is in- 
solvent is equivalent to a finding that 
it is unsafe for it to continue busi- 


ness.” People v. Bank of San Luis 
Obispo, 97 P. 306, 309, 154 Cal. 194. 
“Tnsolvent” see Insolvency § 2. See 


also Banks and Banking § 204 note 28 
[b]. § 470, 

23. See Satisfaction 56 C.J. p 126; 
Satisfactorily 56 C.J. p 128; Satis- 
factory 56 (Gi. Dp 129; "Satisfy 56 C.J. 
p 130; Unsatisfied post. 

29. Bishop v. Bloomington 
ning, Co), 138) NE. 597,307 11. 
182. 

30. See Vague post. 

81. See Satisfaction 56 C.J. p 126; 
Satisfactorily 56 C.J. p 128; Satisfac- 
tory 56 C.J. p 129; Satisfy 56 C.J. p 
130; Unsatisfactory ante. 


Can- 
179, 


“Unsatisfied' accounts,”?® 
execution shall have been returned unsatisfied,”?°® 


When used to denote a condition 
“onseated” means that class of 
lands which is neither in the possession of, nor 
The word has been held 


“where an 


Unsecured creditors.°° 
derstood, creditors who have no liens of any kind; 
general ereditors.°? 4 


As generally used and un- 


UNSERVICEABLE.®? 


32. Barnes v. Imhoff, 162 S.W. 154, 
254 Mo. 217, 226. 


Unsatisfied execution: 
Generally see Executions § 869. 


Condition precedent to supplementary 
ES cow see Executions §§ 960- 
963 


33. Barnes v. Imhoff, 162 S.W. 154, 
254 Mo, 217, 226. 


34. Sherburne v. Rippe, 29 N.W. 
322, 323, 35 Minn. 540. But see Hins- 
dale y. Sinclair, 83 N.C. 338, .342 
(holding that a return ‘unsatisfied”’ 
showed the nonexistence of property 
which could be sold by execution). 


“The presumption in favor of the 
rightfulness of the conduct of the 
officer does not aid to supply an in- 
ference that the reason for returning 
the execution unsatisfied was that no 
property could be found, since the offi- 
cer might rightfully return the writ 
unsatisfied for various reasons other 


than that.” Sherburne v. Rippe, 29 
N.W. 322, 323, 35 Minn. 540. 
rose Blanchard v. Fisk, 2 N.H. 398, 

36. Brennan v. Moore, 221 P. 40, 
93 Ol. 294. 

37. See Executions § 869 note 56 
[b] (1). 

38. See also Seated Land 56 C.J. 
p 1265. 


“Unseated land’: 
Similar terms: 


“Uncultivated land’ 
vated 65 C.J. p 1202. 


“Unimproved land” see {Untmapr Ov- 
ed 65 C.J. p 1240. 


Taxation §§ 780, 893, 1539. 
39. McLeod v. Lloyd, 71 P. 
P. 491, 43 Or. 260, 273. 
40. See Clearing Land 11 C.J. p 
836 note 91 [b]. 
41. See also Seaworthiness 56 C.J. 
p 1265; Seaworthy 56 C.J. p 1266. 
Unseaworthiness: 
Additional wages see Seamen § 166 
note 70 [al]. 
Concealment see Marine Insurance § 
148. 


Expenses home upon condemnation 
see Seamen § 142. 


see Unculti- 


795, 74 


UNSETTLED.®* 
ruptey statute, partnership affairs are 
so long as partnership debts are unpaid.®* 


Unsettled account.®® 


Within the meaning of a bank- 
“unsettled” 


As used in a statute rela- 


Ground for discharge see Ssamen § 
91. 

Injury: 

Cargo see Shipping $§ 738-745. 
Passenger see Shipping §§ 951-955. 
Seamen §§ 650-664. 

Justifying: 

Desertion see Seamen § 274. 
Mutiny or inciting to mutiny see 
Shipping §§ 855, 874. 

New agreement see Seamen § 52 text 
and note 64. 

Warranty against see Marine Insur- 
aie §§ 206-227; Shipping §§ 245- 
42. Tweedie Trading Co. v. West- 

ern Assur. Co., 168 F. 962, 967. 


43. See also Secure 56 C.J. 
Securities! /565C-5> ‘py 1248); 
56 C.J. p 1282. 


wae See infra text and notes 45-— 
ol. 

45. “Dept. 1 Ci. pivls tile 

46. Farmers’ Union Warehouse Co. 
v. Coweta Fertilizer Co., 65 S.B. 291, 
133) Garevs2nr3sou 


47. Farmers’ Union Warehouse Co. 
v. Coweta Fertilizer Co., 65 S.E. 291, 
L33sGan Levels 


48. First Nat. Bank of Weiser v. 
Washington County, 105 P. 1058, 1056, 
17 Idaho 306. 


49. First Nat. Bank of Weiser v. 
Washington County, 105 P. 1053, 1056, 
ne Idaho 306. 


1275; 
Sacneiee 


50. “Creditor” 15 C.J. p 1370. 
51. In; re Toggery, Inc., 60 F.(2da) 
Sa eS i es 


“General creditor” see Creditor § 2. 

52. See Serve 57 C.J. p 273; Serv- 
ice 57 C.J. p 275. 

County property see Counties § 224 
text and note 43. 

53. See also Settle 57 C.J. p 526; 
Settlement 57 C.J. p 5381. See also 
Paupers §§ 35-173. 

Parol evidence of meaning see Evi- 
dence § 1600 text and note 48. 


le In re Pinson & Co., 180'F. 787; 
790. 
55. “Settled account” see Accounts 


and Accounting § 9 


For later cases, developments and changes in the law see Annotations, same title and section number. 


UNSETTLED—UNTENANTED 


tive to the jurisdiction of a certain court, an “un- 
settled account” is one the amount of which is 
not adjusted, determined, or admitted by some act 
of the parties, such as by the giving of a note, a 
mutual stating or balancing of the account, or fix- 
ing the amount due.*¢ 


Other phrases: “Any unsettled person,”®* “unset- 
tled item,’°*’ and “unsettled woman.’’>® 


UNSKILFULNESS.®° “Unskilfulness” is related 
to “inexperienee.”®! “Unskilfulness” has been dis- 
tinguished from “misconduet.”°? Relative to a loss 
by fire, remotely caused by the “unskilfulness” of 
master and crew, where the word is not used in the 
sense of general unskilfulness but only unskilfulness 
in the particular circumstances, remotely connected 
with the loss, “unskilfulness” is equivalent to negli- 
genee or carelessness in the execution of duty,%* 
and not to “incapacity.’’>4 


UNSOLD.®® As used in a statute relative to sales 
for taxes, “unsold” means not sold to an actual pui- 
chaser.°® Within the meaning of a statute relative 
to the grant of “unsold” swamp and overflowed lands 
to a state, the term does not include land which had 
been located under a land-warrant and for which 
no money consideration had passed.°? 


UNSOLEMN ADMISSIONS.*® Admissions, extra 
judicium, which have been acted upon, or have been 
made to influence the conduct of others, or to de- 
rive some advantage to the party, and which can- 
not afterwards be denied without a breach of good 


5G, ttalis vy. Curtain, .28),U;C.Q,B:) £38: 


[66 C.J.] 59 
faith.®® 

UNSOUND.’°® Applied to a sidewalk, “unsound” 
describes, generally, the condition of being rotten.** 
Applied to health, pregnancy is not per se a condi- 
tion of “unsound” health.7? 


UNSOUNDNESS.72 Applied to a slave, “un- 
soundness” consists of some organie¢ disease, in a 
formed state, evidenced by symptoms, or some clear- 
ly contagious disease, such as measles or small-pox, 
the infection of which existed in the system at the 
time of sale;** a temporary ailment is not “unsound- 
ness.”75 


UNSPENT.”® As to money, unexpended;’" as to 
goods and chattels, not worn out.7* “Unspent” is 
applicable to many more things than money.’® The 
word is quite inapplicable to land.®° 


UNSTAMPED.*! Phrase: “Unstamped instru- 
ment.” ®? 
UNSUITABLE.*® Phrases: “Evidently unsuit- 


able,”** “unsuitable for use as a beverage,’’® and 
“unsuitable person.’’®® 


UNTENANTABLE.*? Not fit to be rented or oc- 
cupied by a tenant.88 
Phrases: “Untenantable and unfit for oceupan- 


cy,”*° “uantenantable by fire,”®° “untenantable by 
reason of such alteration,’®1 and “untenantable, 
caused by fire.’? 

_ UNTENANTED. Not occupied by a tenant, or not 
inhabited.°? The word has been held to be synony- 


83. See Suitable 60 C.J. p 1003. 


(Ont.) 533, 537. 


57. See Any § 6 text and note 72. 

58. Perry v. Chesley, 77 Me. 393, 
395. 

59. See Paupers § 39. 


“Any unsettled woman’ see Any § 
§ text and note 73. 


60. See also Skill 58 C.J. p 742; 
Skilled 58 C.J. p 742; Skillful 58 C.J. 
p 742. 

Unskillfulness: 


Ground for discharge see Master and 

Servant § 838. 

Physicians and Surgeons §§ 100-165. 

61. Ellis v. Metropolitan St. Ry. 
Co., 138 S.W. 23, 33, 234 Mo. 657 (“in- 
experience is the mother of unskill- 
fulness’). 

62. See Carelessness 9 C.J. p 1291 
note 30 [b]. 

63. Waters v. Merchants’ Louis- 
villé Ins. Co., 11 Pet. (U.S.) 213, 220, 
9 L.Ed. 691. 

“Negligence” §§ 1-9. 

64. Waters v. Merchants’ Louis- 
ville Ins. Co., 11 Pet. (U.S.) 213, 220, 
9 L.Ed. 691. 

65. See also Sell 57 C.J. p 110. 

“Remain unsold” see Remain § 1 
text and note 39. 

66. Mulvey v. Tozer, 42 N.W. 387, 
40 Minn. 384, 387. 


67. Culver v. Uthe, 10 S.Ct. 415, 
133 U.S. 655, 659, 33 L.Ed. 776. 
68. “Solemn admissions” see Sol- 


emn 58 C.J. p 808 text and note 33. 
69. 1 Greenleaf Ev. § 27. 
Extrajudicial admissions see Evi- 

dence §§ 324-369. 

70. See also Sound §§ 4-8; 
soundness post. 
“Of unsound mind” see Insanity § 


Un- 


“Unsound mind’ see Insanity § 138. 


71. Van Frachen vy. Ft. Howard, 
60 N.W. 1062, 88 Wis. 570, 573. 

[a] “Unsound and dangerous,” of 
a sidewalk, “may fairly mean ‘so rot- 
ten as to be dangerous.’ ”’ Van 
Frachen v. Ft. Howard, 60 N.W. 1062, 
88 Wis. 570, 573. 

“Rotten” synonymous see 54 C.J. p 
1105 text and note 87. 

72. Rasicot v. Royal Neighbors of 
America, 108 P. 1048, 1053, 18 Idaho 
85, 188 Am.S.R. 180, 29 L.R.A.N.S. 
433. 

“Sound health” see Life Insurance 
§ 178 note 11 [a]. 

73. See also Sound §§ 4-8; 
sound ante. 

Of animal, 
Sales § 737. 

“Unsoundness of mind” see Insani- 
22 ls SY 

74, Stephens v. Chappell, 34 S8.C.L. 
80, 84 [quot Gadsden v. Raysor, 43 
SiG 2G, aol le 


Un- 


warranty against see 


75. Gadsden v. Raysor, 438 S.C.L. 
276. 
76. See also Spent 58 C.J. p 1299. 


77. Re Richer, 46 Ont.L. 367, 370. 
“Unexpended” 65 C.J. p 1228. 

78. Re Richer, 46 Ont.L. 367, 370. 
79. Re Richer, 46 Ont.L. 367, 370. 


[a] “For iystance, household fur- 
niture, so long as they remained serv- 
iceable or useful.” Re Richer, 46 
Ont.L. 367, 370. 


80. Re Richer, 46 Ont.L. 367, 370, 
371. 
81. See Stamp 58 C.J. p 1816. 


Stamp taxes see Internal Revenue 
§§ 109-122. 

82. Dent v. Moore, 26 Austr.C.L.R. 
316, 324, 327. 


&4.— See bvidently 23. Cie pe 174 
note 21 [a]. 


85. Joseph Triner Co. v. Shanks, 
180 N.W. 955, 956, 43 S.D. 528. 


[a] ‘f‘Unsuitable’ for use,” “‘ca- 
pable’ of use,” and “incapable of use’ 
compared.—‘By the common use of 
terms a thing may be ‘unsuitable’ for 
use aS a beverage, and still ‘capable’ 
of use aS a beverage, while if it is 
incapable of use as a beverage it is 
certainly unsuitable for such use.” 
Joseph Triner Co. v. Shanks, 180 N. 


W..955, 956; 43 (S.D. 528-7" “Capable? 
9 Gas po w2Zts. 7 alocapables Simeon 
p 3871. 


eae See Suitable 60 C.J. p 1005 note 


87. Condition of premises: 


Generally see Landlord and Tenant 
§§ 659-663. 


Constructive eviction see Landlord 
and Tenant §§ 988-1000. 


Liability for rent see Landlord and 
Tenant §§ 1124-1129. 


88. Reischmann vy. L. N. Hartog 
Candy Co., 132 N.Y.S. 435, 437. 


89. Daly v. Schenk, 151 A. 637, 638, 
8 N.J.Misce. 697; Meserole v. Sinn, 53 
N.Y.S. 1072, 34 App.Div. 33, 36 [aff 
55 N.H. 274, 161 N.Y. 59, and quot 
Denham v. Madole, 217 N.W. 423, 424, 
194 Wis. 583]. 

90. Weinstein v. Schacter Bros., 
124 S.E. 8038, 804, 32 Ga.App. 742; Wolff 
v. Turner, 65 S.E. 41, 6 Ga.App. 366. 

91. Payne v. Schollhamer, 63 N.Y. 
S. 229, 30 Misc. '755, 756. 


92. Acme Ground Rent Co. v. Wer- 
ner, 139 N.W. 314, 151 Wis. 417. 


93. Century D.; Imperial D. [both 
quot Boardman v. North Waterloo 
Ins; Co, 31 "Ont. 525; 527): 


“Inhabit” 31 C.J. p 1193. 


60 [66 C.J.] 


mous with “unoceupied.”®4 
UNTIL.°® 


used in the phrase 
law,” 
point or degree that.} 


Other words compared. 


be synonymous with “till,’’? “to,”* and ‘ 
equivalent to “at”® and “to,”? and of import sim- 
As used in the phrase “until she 
“upon, 


ilar to “before.’’§ 
remarry,” “until” is equivalent to 


“Occupy” 46 C.J. p 898. 
“Tenant”? 62 C.J. p 571. 


94. See Unoccupied ante text and 
note 74. See also Fire Insurance § 
258 text and note 69. 


95. See Usque ad post. 
Until: 
Including or excluding designated day 
or date: 


Generally see Time §§ 33, 38-48. 


Lease see Landlord and Tenant § 53 
text and note 52. 


Term see Courts § 231 text and note 
34. 
In contract of employment see Mas- 
ter and Servant § 17 note 35 [c]. 


96. State v. Perkins, 40 S.W. 650, 
652,139 Mo. 106; Marcellus v. Wright, 
z02 P. 381, 384, 161 ~Mont. 274; Re 
Smith and McPherson, 51 Ont.L. 457, 
69 Dom.L.R. 457, 464 [cit Cyc] (per 
Ferguson, J. A.). 


97. State v. Perkins, 40 S.W. 650, 
652, 139 Mo. 106; Maginn v. Lancas- 
ter, 73 S.W. 368, 372, 100 Mo.App. 116 
[quot Halsey v. Superior Court of 
City and County of San Francisco, 91 
P. 987, 992, 152 Cal. 71 (dis op); Whit- 
ford v. Lee, 117 A. 554, 556, 97. Conn. 
554]; Marcellus v. Wright, PAU hee 
381, 384, 161 Mont. 274; State v. 
Kehoe, 144 P. 162, 49 Mont. 582, 588; 
Bud Hoard Co. v. F. Berg & Co., 278 
P. 273, 274, 137 Okl. 16; Re Smith and 
McPherson, 51 Ont.L. 457, 69 Dom.L. 
R. 457, 464 [cit Cyc] (per Ferguson, 
Ass PNG 

fa] In phrase “until she remar- 
ry.’—Irwin v. Irwin, 167 N:Y.S. 76, 
78, 179 App.Div. 871. 


98. Federal Sign System v. Ama- 
vet, 7 La.App. 680, 682. See Board of 
Education of School Dist. No. 41 v. 
Morgan, 147 N.E. 34, 37, 316 Ill. 143 


(defining “until” as “up to the time 
ory. 
99. Maginn v. Lancaster, 73 S.W. 


368, 372, 100 Mo.App. 116 [quot dis 
op in Halsey v. Superior Court, 91 P. 
987, 992, 152 Cal. 71; Whitford v. Lee, 
117 A. 554, 556, 9 Conn. 554]; State 
v. Kehoe, 144 P. 162, 49 Mont. 582, 588. 
See Bud Hoard Co. v. F. Berg & Co., 
DUS Pouaies cuss lon, OL elon Coruntul” 
presupposes that when the 
condition following such word shall 
become operative, that the precedent 
condition or status shall fall’). 


[a] “Its office is to point out some 
point of time; or the happening of 
some event, when what precedes it 
shall cease to exist or have any fur- 
ther force or effect.” Maginn v. Lan- 
caster, 73 S.W. 368, 372, 100 Mo.App. 
.116 [quot dis op in Halsey v. Su- 


A restrictive word,®® a word of limi- 
tation,®? defined as up to a certain time, place, or 
event,®® used ordinarily to restrict what immediate- 
ly preeedes it to what immediately follows it.°° 
“until otherwise provided by 
“antil” means up to the time that, till the 
In an order extending the 
time for filing a bill of exceptions. until the follow- 
ing term, “until” means no longer than the day of 
the beginning of the following term.? 


“Until” has been held to 


UNTENANTED—UNTIL 


or “in the event of.” 
“anless.”2° 


“And until on beard steamer,’’+! “until 
after,’'? “until another is chosen and sworn in his 
stead,”4*“until ‘court in? course,”*4 
cessor is appointed,”!>® “until his suecessor is elected 
and has qualified,”1® “until his suecessor is elected 
and qualified,’’*? 
“until his suecessor shall be appointed and quali- 
fied,”2® “until his suecessor shall qualify,”?° “until 
his suecessor was duly elected and qualified,”?! “un- 
til it is otherwise disposed of according to law,”?? 
“yntil moored in good safety,’?? “until opened in 
court,’’?* “until others 
“until otherwise provided by law,”?® “until paid,”?* 
“until payable,’”’?* “until safely landed,”?® “until said 
debt is fully paid,”*® “until she remarry,”*?. “until 


from 
Phrases: 


As 


0995 


‘up to; 


IG 


up to,” 


perior Court,,0d BP: 987, 992, 152 ‘Cal: 
71; Whitford v. Lee, 117 A. 554, 556, 
97 Conn. 554]. See State v. Kehoe, 
144 P. 162, 164, 49 Mont.’ 582 [quot 
Marcellus v. Wright, 202 P. 381, 384, 
161 Mont. 274] (“its office is to fix 
some point of time or some event 
upon the arrival or occurrence of 
which, what precedes will cease to 
exist’’). 

[a] Proper word in creating limi- 
tation, as well as “as long as,” ‘‘dur- 
ing,” and “while.” Vanatta v..Brew- 
er, 32 N.J.Eq. 268, 270. “‘As long-as” 
see As § 2 text and note 45. “During” 
19 C.J. p 838. “While” [40 Cyc 925]. 

1. Holcomb y. Chicago, R. I. & P. 
Ryn Cou Ate geen a023,) hOZ4 a2 Ok 
667 [cit Century D.]. 

2. Akins v. City of Humansville, 
113 S.W. 687, 688, 133 Mo.App. 502. 


3. See Till 62 C.J. p 955 text and 
note 66; Time § 33 note 8 [a]. 
4 See To § 1 note 41 [a]; 
§ 33 note 8 [a]. 

5. Stark v. Long, 275 S.W. 23, 24, 
210 Ky. 68. See infra text and note 9. 

“Up to” see Up post text and notes. 

6 See At § 1 text and note 838. 

7. People v. Crissey, 91 N.Y. 616, 
631 (construing statute). 

8. See Before 7 C.J. p 1027 note 
74 [a] (1). 

Sc irwin ove.) Lawan, 67 IN. Yiese | 105 
78, 179 App.Div. 871. 

“In the event of” see In § 8 text and 
note 36. 

“WJpon” see On or Upon § 5. 


10. See Unless ante text and note 
ol. 


11. 


Time 


Ewing & Co. v. Sicklemore, 35 
Wid big SY ea 

12. “Unless” Synonymous 
Unless ante text and note 30. 


see 


13. See Officers § 408 note 66, 

14. State v. Kile, 218 P. 847, 349, 
29 N.M. 55; Henry v. Lincoln Luchy 
& Lee Min. Co., 85 P. 1048, 13 N.M. 
385. 

15. See Officers § 408 note 66. 

16. American Surety Co. of New 
York v. Independent School Dist. No. 


18 of 
181. 

17. Williams v. State ex rel. 
Schwarz, 72 So. 330, 331, 197 Ala. 40, 
Ann.Cas.1918D 869; Prowell v. State, 
39 So. 164, 142 Ala. 80, 83; State ex 
rel. Venderveer v. Gormley, 102 P. 435, 
438, 53 Wash. 543; State v. Tallman, 
64 P. 759, 760, 24 Wash. 4380. 


18. State v. Perkins, 40 S.W. 650, 


Lake Park, Minn,, 53 B.(2d) 178, 


“Until” has been distinguished 


“ontil his sue- 


“until his successor qualified,’ 


are chosen and qualified;’’?® 


652, 189 Mo. 106. 
19. Smoot v. Somerville, 59 Md. 84, 
5. 


20.. State ex rel. Covington v. 
Thompson, 38 So. 679, 683, 142 Ala. 
ape Smoot v. Somerville, 59 Md. 84, 


21. City Council of Montgomery v. 
Hughes, 65 Ala. 201, 206. 


22. Fore v. Fore’s Estate, (N.D.) 
50) NeW. 12," 713... 7145 Etolmestuayva 
Holmes, 111 P. 220, 222, 27 Okl. 140. 


[a] In statute relative to home- 
stead, the phrase has been construed 
as meaning, “it may be sold for tax- 
es; or upon foreclosure of any mort- 
gage thereon executed by both hus- 
band and wife, or upon execution to 
enforce judgment for the purchase 
price or any part thereof, or in the 
enforcement of a mechanic’s lien.” 
Holmes v. Holmes, 111 P. 220, 222, 27 
Okl. 140 [quot Kimberlin v. Anthony, 
254 P. 1, 2,124 Okl. 170; Pioneer Mort- 
gage Co. v. Carter, 202 PB. 513, 84 Okk 
85, 87 (quot In re Gardner’s Estate, 
260 P. 490,°122 OKl. 26, 32) 1]. 


23. See Marine Insurance § 107. 


24 TT. Vidal & Co: v._ Beatty 
Brokerage Co., 31 F.(2d) 98, 99; Louis 
Werner Stave Co. v. Marden, etc., Com 
280 EF. 601, 605. 


25. Chelmsford Co. v. 
7 Gray (Mass.) 1, 4. 


26. Boyce v. Hunt, 181 P. 184, 185, 
20 Ariz. 412; Bud Hoard Co. vi FE. 
Berg & Co., 278 P. 273, 2945 1377OkIe 
16. See supra text and note 1. 


27. Dudley v. Reynolds, 1 Kan. 
285, 290; Collier v. Field, 1 Mont. 612, 
625; Skinner v. ‘Christie, 29 A. 772, 
52 N.J.Eq. 720, 730; Wright v. Hanna, 
59 A. 1097, 210 Pa. 349, 355. See Paid 
§ 1 text and note 40. 


[a] “Until payable” distinguished. 
—‘Until paid means strictly until 
the discharge of the debt, while until 
payable means till the money is due. 
The meaning of these two phrases is, 
then, not only widely different, but 
absolutely inconsistent each with the 
other. A debt cannot at the same 
time be paid and payable. The mo- 
ment it becomes due it is payable, if 
at the same moment it is paid it 
ceases to be payable.’? Dudley v. 
Reynolds, 1 Kan. 285, 290. 


“Payable” 48 C.J. p 574. 

28. See supra note 27 [al]. 

29. See Marine Insurance § 109. 

30. Zaring v. Straus & Co., 30 F. 
(2d) 318, 314. 

cl. See supra note 97 [a], text and 
note 9 


Demarest, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


UNTIL—UNUMQUODQUE PRINCIPIORUM EST, ETC. 


the appointment and qualification of his successor,”?? 


“antil the discovery of the fraud,”** “until the ex- 
piration of the period of twenty years after my 
death and the death of my wife,’®* “until the fur- 
ther order of the court,’*®® “until the further orders 
of this court,”*® “ ‘until the general election’in 1910 
and until his suecessor’ was ‘elected and qualified,’ ”°7 
“until the hearing,”®S “until the hearing of the whole 
matter,’’*® “until their successors shall be quali- 
fied,”*® “until the next general election,’!! “until 
the next regular election,’’*? “until the said intend- 


ed marriage,”’*® and “until [vendor] . . or her 
‘5 CD. 

heirs has the means.”## 
UNTO.*® Phrases: “‘Unto a jail’ or ‘unto a 


building.’ ’’#6 


UNTRAMMELED VOLITION.‘*? In the aliena- 
tion of property, the term has reference to the vol- 
untary act of a grantor or devisor, possessing that 
mental capacity necessary to the validity of the 
act, in the absence of fraud, deceit, or such an in- 
fluence as to overcome or unduly direct the free 
agency of the grantor or devisor.*§ 


UNTRUE.*® Prima facie, “untrue” means inac- 
curate,°° not necessarily implying anything willful- 
ly false.°1 In the sense that that only is true which 
is conformable to the actual state of things, a state- 


32. Camden v. Greenwald, 
458, 459, 65 N.J.Law 458. 


47 <A. 46. 


600, 137 Mich. 


People v. Klammer, 100 N.W. 
399 (‘not a common 
form of expression, and in no popular 


[66 C.J.] 61 


ment is “untrue” which does not express things exact- 
ly as they are.®? A grossly misleading statement is 
“ontrue.”°3 Relative to the answers of an ap- 
pheant for life insurance, “untrue,” in its broader 
sense, means knowingly or designedly untrue, or 
else recklessly so;°* willfully false;°® the opposite 
of sincere, honest, not fraudulent.°® 


Phrases: “Any untrue or fraudulent answers, 
“in any respect untrue,”>* and “untrue or fraudu- 
lent.”*° 


UNUM CORPUS IN EO QUOD UNUM JUS 
HABENT PLURES PARTICIPES AUT CO- 
HAERIDES.*° 


UNUMQUODQUE DISSOLVITUR EODEM LIG- 
AMINE QUO LIGATUR.*! 


UNUMQUODQUE EODEM MODO QUO COL- 
LIGATUM EST, DISSOLVITUR,—QUO CONSTI- 
TUITUR, DESTRUITUR.°®? 


UNUMQUODQUE EST ID QUOD EST PRIN- 
CIPALIUS IN IPSO.* 


UNUMQUODQUE LIGAMEN DISSOLVITUR 
EODEM LIGAMINE QUOD LIGATUR.* 


UNUMQUODQUE PRINCIPIORUM EST SIBI- 
MET IPSI FIDES; ET PERSPICUA VERA NON 
SUNT PROBANDA.®> 


57 


Am.R. 816. 
59. Foot v. Adtna L. Ins. Co., 61 


33, Yoder v. Weston, ) 250 P. 522, 
523, 122 Okl. 51. 


34. Robinson vy. Bonaparte, 61 A. 
212, 216, 102 Md. 68. 


85. In re Irving, 13 Fed.Cas.No. 
7,073, 8 Ben. 463; Curtiss v. Bach- 
many tou) 910 ALTOVCal, 433, 438.2 
Am.S.R. 111; Humphry v. Buena Vista 
Water Co., 84 P. 296, 297, 2-Cal.App. 
Je Low v. Low, 133 Ill.App. 613, 
19; 

[a] “In the meantime” eauivalent. 
—Curtiss v. Bachman, 42 P. 910, 110 
Cal. 433, 438, 52 Am.S.R. 111 [quot Ex 
parte Grimes, 94 P. 668, 672, 20 Okl. 
446, 1 Okl.Cr. 102]. 


“In the meantime” see In § 8 text 
and note 64; Meantime 40 C.J. p 19 
note 81 [a]. 

36. Exp. Grimes, 94 P. 668, 20 Okl. 
446, 456, 1 OkI1.Cr. 102. 


fa] “In the meantime’ equivalent. 
—Ex parte Grimes, 94 P. 668, 671, 20 
Okl. 446. 


37. Betts v. Ballentine, 55 So. 814, 
815, 172 Ala. 325. 


38. Davis v. State, 70 S.EH. 148, 149, 
8 Ga.App. 711 (“includes only the 
period of time between the date of 
the order granting time and the time 
when the court enters upon the actual 
hearing—the beginning of the hear- 
ing”). 

39. 
109. 

40. See Successor 60 C.J. p 986 
text and note 83. 


41. State v. Perkins, 40 S.W. 650, 
652, 139 Mo. 106; State v. Lentz, 146 
P. 932, 936, 50 Mont. 322. 

42. McIntyre v. Iliff, 68 P. 633, 
64 Kan. 747, 749. 

43. In re Wombwell’s Settlement, 
[1922] 2 Ch. 298, 304. 

44. Alojado v. Lim Siongeco, 51 
Philippine 339, 342. 

45. See also To 62 C.J. p 1071. 


“Into” distinguished see 33 C.J. p 
479 note 11 [b]. 


Hicks v. Michael, 15 Cal. 107, 


Wheel Co., 


sense has it ever been used to mean 
to convey within a building’’). 


47. “Volition” [40 Cyc 219]. 

48. Bushman y. Barlow, 292 S.W. 
1039, 1051, 816 Mo. 916. 

49. See also: True 65 C.J. sp 1738. 

56. “Inaccurate” 31 C.J. p 369. 

51. Fowkes v. Manchester, UOV ALY 


Assur., ete., Assoc., 3 B.&S. 917, 929, 
113) BCeL: 517, 122 Reprint 343. 


“False”: 


Distinguished see False 25 
note 38 [a]. 


Synonymous see False 25 C.J. p 435. 


52. Moulor v. American L. Ins. Co., 
4 S.Ct. 466, 111 U.S. 335, 345, 287 1. 
Ed. 447 [quot Globe Mut. L. Ins. AS- 
soc. v. Wagner, 58 N.E. 970, 188 Ill. 
133, 138, 80 Am.8.R. 169, 52 L.R.A. 
649; Weil v. New York L. Ins. Co., 
17 So. 8538, 47 La.Ann. 1405, 1416]. 
See Clapp v. Massachusetts Ben. As- 
soc., 16 N.B. 433, 146 Mass. 519, 530 
(“in strictness, a statement is untrue 
which is not in precise conformity 
with the facts”). 


53. Greenwood v. 


C.J. p 436 


Leather Shod 
[1900] 1 Ch. 421, 434 (con- 
struing English Directors Liability 
Act of 1890). 


54 Alabama Gold L. Ins. Co 
Johnson, 2 So. 125, 80 Ala. 467, 474, 
59 Am.R. 816. 


55. Fowkes v. Manchester, ete., L. 
ASSULHNCUG., ASSOC) io REeOZS Llp ood, 
113 B.C.L. 917, 122 Reprint 343. 


56. Alabama Gold Life Ins. Co. v. 
Johnson, 2 So. 125, 80 Ala. 467, 474, 59 


Am.R. 816. 

“Wonest” 30 C.J. p 457. 

“Praudulent” 27 C.J. p 393. 

57. Alabama Gold Life Ins. Co. vy. 
Johnson, 2 So. 125, 129, 130, 80 Ala. 
467, 59 Am.R. 816; Southern Life 
Insurance Co. v. Booker, 


9 Heisk. 
(Tenn.) 606, 624, 24 Am.R. 344. 


58. Alabama Gold Life Ins. Co. v. 


Johnson, 2 So. 125, 129, 80 Ala. 467, 59 


N.Y. 571, 576. 


[a] “False or fraudulent” equiva- 
lent.—Foot vy. Aetna Life Ins. Co., 61 
N.Y. 571, 576; 


60. A maxim 


meaning “several 
part-owners or several co-heirs are 


as one body, by reason of their unity 
of right.” Morgan Leg. Max. [cit 
Coke intti 644. 


61. A maxim meaning “Everything 
is dissolved by the same mode in 
which it is bound together.” Bouvier 
L. D. [cit Broom Leg. Max.]. 


[a] Applied in: Trowbridge & 
Jennings v. Means, 5 Ark. 135, 139, 
39. Am.D. 368; Munroe v. Perkins, g 
Pick. (Mass. ) 298, 308, 20 Am.D. 47 75]. 


62. A maxim meaning “Every- 
thing is dissolved by the same means 
by which it is put together,—de- 
stroyed by the same means by which 
it is established.” Black L. D. [cit 
In re Winter, 2 Rolle 39, 81 Reprint 
645; Broom Leg. Max. 891]. 


63. A maxim meaning “That 
which is the principal part of a 
thing, is the thing itself.’ Peloubet 
Leg. Max. [cit Pits v. James, Hob. 
121, 1238, 80 Reprint 271]. 


64 A maxim meaning “Every ob- 
ligation is dissolved in the same man- 


ner in which it is contracted.” Pelou- 
bet Leg. Max. 

[a] Applied in: Smith v. Lewis, 
24 Conn. 624, 641, 68 Am.D. 180; 
Heath vy. Whidden, 29 Me. 108, 111; 
Munroe v. Perkins, 9 Pick. (Mass.) 
298, 303, 20 Am.D. 475; Gridley v. 
Harraden, 14 Mass. 497, 498; Stryker 


v. Vanderbilt, 25 N.J.Law 482, 495; 
King v. Morford, 1 N.J.Eq. 274, 280; 
Esmond v. Van Benschoten, 12 Barb. 
(N.Y.) 3866, 375; West v. Blakeway, 
2 M.&G. 729, 40 BIC.L. 828, 133 Re- 
print 940; Miall v. Western Ins. Co. 
19 U.C.C.P. (Ont.) 270, 274. 

65. A maxim meaning ‘“Hvery- 
principle is its own evidence, and 
plain truths are not to be proved.” 
Bouvier.» Dow icity Cokes Mitt: 11 
Branch Prince.]. 


62 [66 C.J.] 


UNUSQUISQUE PACI ET JUSTITIZ PUB- | 


LICA TENETUR SUCCURRERE.*® 


UNUSUAL.®* <A vague word,®* meaning not usual, 
not common, rare.®® “The word, in common use, 1s 
often an exaggeration of speech,’® and, if inquired 
into and explained, will be found in many cases not 
to be synonymous with “unnatural” and “unexpect- 
ed.”71 “Unusual,” on the one hand, has been said 
to be synonymous with, and, on the other hand, has 
been distinguished from, “extraordinary. 72 As ap- 
plied to punishment for crime, “unusual” refers to 
its frequency.7® 


Unusual flood of rain.** The phrase does not indi- 
cate a greater or more severe rain than has there- 
tofore occurred, but rather such a rain as does not 
usually, or but rarely, oceurs.7° — 

Other phrases: 


“Tn case of unusual need,”?® “un- 


usual and extraordinary,’** “unusual eare,’*® “un- 
usual ease,”’’® “unusual cases,’®® “unusual eireum- 
stances,”®! “unusual use of a road,”*? and “unusual 
number.” 


66. A maxim meaning “‘Every one] nal R., etc., Co., 
is bound to support peace and public 
justice.” Morgan Leg. Max. [cit 
Halkerstone Leg. Max. 181]. 

67. See also Unusually post; Usual 
post. 

Unusual: 
Coverings see Customs Duties § 45. 


Manner see Homicide §§ 111, 147, 148, 
150. 


73. 


74. 


75. 


of Greensboro, 


Noise in street: Breeton: 


Generally see Municipal Corpora- 
tions § 3887. 
Motor Vehicles § 47. 


106 P. 1034, 81 Kan. 
616, 620, 28 L.R.A.N.S. 156. 
State v. Jochim, 213 
488, 55 °N.Dersls, 32. [quot State ev; 
Kingen, 226 N.W. 505, 58 N.D. 327]. 

“Wnusual or heavy rains” see 
Rain 52 C.J. p 793 text and note 15. 
: Denver vy. Rhodes, 
9 Colo. 554, 564 [quot Shaw v. 
LOTS Bae, 62S er kene 


76. Thompson v. Industrial Trust 
Co., 126 A. 866, 868, 46 R.I. 273. 


77. Blue v. Aberdeen, etce., R. 


UNUSQUISQUE PACI, ETC—UNWHOLESOME 


UNUSUALLY.*! The word has been used in cer- 
tain phrases which have been judicially construed.** 


Unusually high rate of speed.6® The phrase does 
not necessarily imply negligence.*? 


Unusually small.8* When a thing is said to be 
“onusually small,” it is meant it is small as com- 
pared with the class to which it belongs;5® and the 
comparison involved is essentially different from 
that which can be made between merely two things 
of the class.?° 


UNUSED.°®! In a statute relative to highways, 
the word signifies abandonment by the public.®” 


Phrases: “Idle and/or operating and/or unused 
sawmill,”®3 “income unused in any year,’®* and “ 
used property.”?® 

UNWARRANTABLE.®® . 

UNWEANED LAMB.°7 


UNWHOLESOME.®® The word has been distin- 


guished from “unpalatable.’’®® 


margin of safety,’ and the usual rate 
might be unsafe). 


88. “Small” 58 C.J. p 774. 


89. Robinson v. Chicago, etc., R. 
Co., 32 N.W. 193, 71 Iowa 102, 105. 


90. Robinson v. Chicago, ete., R. 
CO.,) 382) -NuW? 193; 72 Towa, L02n05 
(holding that ‘‘evidence which shows 
nothing more than that one of two 
things is smaller than the other can 
[not] be regarded as any evidence 
that the smaller is unusually small’). 


91. See also Use post. 
Factory, see Fire Insurance § 252. 


N.W. 485, 


See ena, 
City 


Co., 


Number see Forcible Entry and De- 
tainer §§ 10, 59, 61. 


Punishment: 


Generally see 
3191-3202. 


Constitutional Law § 982. 

Seamen §§ 377, 863. 

Violation of ordinances and regu- 
lations see Municipal Corpora- 
tions §§ 276, 690. . 

Quantity, possession of see Intoxicat- 

ing Liquors § 479. 

Storm, liability for loss of goods be- 

eause of see Shipping § 537. 


Weapon see Forcible Hntry and De- 
tainer § 59; Homicide § 150. 


68. Broadway Mfg. Co. v. Leaven- 
worth Terminal Ry. & Bridge Co., 106 
P. 1034, 1035, 81 Kan. 616, 28 L.R.A. 
N.S. 156. 


62. Webster D. [quot Territory v. 
Pridemore, 13 P. 96, 4 N.M. 1387, 139]. 


“Common” 12 C.J. p 154. 


70. Blue v. Aberdeen, etc., 
21 S.H. 299, 116 N.C. 955, 960. 


71. Blue v. Aberdeen, etc., R. Co., 
21S.BH. 299, 116 N.C. 955, 960. 


72. Broadway Mfg. Co. v. Leaven- 
worth Terminal R., ete., Co., 106 P. 
1034, 81 Kan. 616, 620, 28 L.R.A.N.S. 
156: See foxtraordinary 2b CoRR pve oe 
note 30. 


[a] In reference to freshet, where 
“extraordinary” might mean ‘one so 
outside of ordinary experience that 
its occurrence was not reasonably to 
have been anticipated,” “ ‘unusual’ is 
hardly a strong enough expr ession to 
carry the same significance.’ Broad- 
way Mfg. Co. v. Leavenworth Termi- 


Criminal Law §§ 


RirCo;, 


21S: Ei. 2199; 116 ING. 955, 960" 


78. Walsh v. Central New York 
Telephone & Telegraph Co., 68 N.E. 
146, 148, 176 N.Y. 163 (relative to the 
care to be exercised by one on a 
bicycle, “greater care than would be 
required in passing over a street with- 
out obstacles, and in which excava- 
tion did not appear’’). 


79. ER ys? (Case, 139 IN. 505, 507, 
245 Mass. 244 (construing the phrase 
as used in a workmen’s compensation 
act, “in connection with a subiect so 
comprehensive and varied as human 
injuries,” “the difficulty of defining 
in advance what constitutes an un- 
usual as distinguished from the usual 
or ordinary case, is inherent in the 
word itself. The nnusualness 
has reference primarily to the nature 
of the injury itself’’). 


80. Hooey’s Case, 155 N.E. 419, 420, 
258 Mass. 515. 


81. Jensen v. F. W. Woolworth 
Co., 106 A. 808, 809, 92 N.J.Law 529. 


82. See Use post § 4 text and note 


8&3. 
597. 


84. See also Unusual ante, Usually 
post. 


Pike v.. Witt, 104 Mass. 595, 


See infra text and notes 86— 


86. “High” 29 C.J. p 350. 

“Rate” 52 C.J. p 1140. 

“Speed” 58 C.J. p 1286. 

87. Flucks v. St. Louis, I. M. & S. 
R. Co., 122 S.W. 348, 349, 143 Mo.App. 
17 (holding an instruction assuming 
such rate to be negligent erroneous, 


inasmuch as a higher rate of speed 
than is usual might be “within the 


“Wonuser” 46 C.J. p 494. 


92. See Highways § 251 note 
23 [e]. 
93. Globe & Rutgers Fire Ins. Co. 


v. Blue Ridge Lumber Co., 
App. 82, 84. 

94. Hewitt v. Hicock, 113 A. 172, 
174, 96 Conn. 176. 


95. Southern Pac. Terminal Co. v. 
Interstate Commerce Commission, 31 
See 279, ZEISS 4 (4985 5255155 1 hide 
2) . 

96. See Warrant [40 Cye 490]. 

“Acts of unnecessary and unwar- 
rantable cruelty and indignity” see 
Unnecessary supra text and note 64. 

97. See Sheep § 1. 

“amb” see 35 C.J. p 933. 

$8. Unwholesome food: 

Generally see Food § 17 
Adulteration 2 C.J. p 1. 
Ween) against see Sales §§ 733, 

734. 


31 Ohio 


99. McNeill & Higgins Co. v. Mar- 
tin, 107 So. 299, 301, 160 La. 443 (“it 
is a far cry from what may not be 
thought fit for human consumption 
because it may be unpalatable, to that 
which is unfit for human consumption 
because it is unwholesome. Bird 
nests, shark fins, blubber, snails, etc., 
may be highly repulsive as articles of 
food to many, or even to most per- 
sons, but many regard them as 
delicacies, and none consider them 
unwholesome, because the fact re- 
mains that those who have _ the 
stomach to consume them, seem to 
thrive upon them. 7a RAN ag tor 
course it is simply inconceivable that 
sugar, which has caked and become 
lumpy because of an excess cf 


For later cases, developments and changes in the law see Annotations, same title and section number. 


UNWHOLESOME—UPHOLSTERING 


“Unwholesome milk.”? 
UNWILLING.’ 
UNWILLINGNESS.’ 


UNWORTHY.‘ As used in common parlance, a 
word of well-defined signification,” meaning, in gen- 
eral, unbecoming, discreditable, not: having suitable 
qualities or value, beneath the character of.6 To 
eall one “unworthy” is to impute moral delinquency 
to a degree of unfitness for the work in hand.‘ 


Phrase: 


As used in statute, what qualities, or lack of qual- 
ities, should render one “unworthy” would be diffi- 
eult for legislative enumeration; they are so numer- 
ous, and their combinations so varied in different 
individuals, that a statute which undertakes to be 
more specific would either be incomplete, or so in- 
flexible as to defeat the ends sought.’ In the very 
nature of the subject there must be lodged some- 
where a personal discretion for determining who are 
the “unworthy.”® In a statute relative to cancella- 
tion of the certificate of a school teacher who is 
“qnworthy,” the word means the lack of worth and 
the absence of those moral and mental qualities which 
are required to enable one to render the service es- 
sential to the accomplishment of the object which 
the law has in view;!® it may also include those 
positive traits of character which, notwithstanding 
excellent educational attainments, unfit one to im- 
part proper instruction to the young,1? 


UNWRITTEN LAW.'? 
UNWROUGHT." 
UP.14 The word is used in a number of phrases 
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' which have been judicially construed.?® 


Up to.1® <A colloquial expression, a slang phrase,** 
an ambiguous expression which may be either ex- 
clusive or inclusive,!® and may be used as meaning 
Veale 4° 


Up to and including. According to the standard 
meaning of the phrase, an amount cannot be “up 
to and including” another unless it reaches that 
sum.2° As used in a transfer tax act, relative to 
the rate applicable to an amount “up to and inelud- 
ing” a certain sum, the words are used in the home- 
ly and popular sense of “equal to any part or the 
whole of”*such sum.** 


Other phrases: “Bucking up,’?? “fixed up,”?* 
“made up,”24 “paid up,”’2> “up a run,”?* “up said 
bridge,”?? “up the branch,”?’ “up the creek,”** “up 
the Mechexatuxen,”*® “up the river,”*? “up the 
same,’’? and “up the west bank.’”’*® 


UPBUILDING.** The act or-process of building 
up, In any sense.%5 

UPCAST.*° 

UPHOLSTER.*?7 To furnish [rooms, carriages, 


bedsteads, chairs, ete.] with hangings, coverings, 
cushions, ete.; to adorn with furnishings in eloth, 
velvet, silk, ete.°§ 


UPHOLSTERER.*® One who provides hangings, 
coverings, cushions, curtains and the like; one who 
upholsters.*° 

UPHOLSTERING.‘! In its manufacturing sense, 
as used in a workmen’s compensation act, a branch 
of lounge and parlor chair manufacturing, or a sim- 


molasses left in it, can be unwhole- 
some, even if found unpalatable’). 

1. Commonwealth v. Hough, 1 Pa. 
Dist-—514' 53: 

[a] As defined by statute, milk 
from cows fed on distillery waste, or 
any substance in a state of putrefac- 
tion, or from sick or diseased cows; 
Commonwealth vy. Hough, 1 Pa.Dist. 
51, 53. 

* “Impure milk” see Impure 31 C.J. Dp 
354 note 20 [a]. ‘ 

“Milk” see 40 C.J. p 708. 

2. See Willingly [40 Cyc 950]. 

To hold court see Judges § 211 note 
62 [a]. , 

3. See Willingly [40 Cyc 950]. 

Unwillingness: 

Distinguished see Resistance 54 GO. 5% 

p 720 note 60 [a]. 

Evidence of see Resistance 54 C.J. p 

720 text and note 60. ‘ 

4. See also Worthy [40 Cye 2865]. 

Unfit to hold office see Libel and 
Slander § 637 text and note 84, 

5. Marrs v. Matthews, (Tex.) 270 
S.W. 586, 588. 

6. Century D. [quot Alsup v. State, 
238 S.W. 667, 669, 91 Tex.Cr. 224]. 

7. Marrs v. Matthews, (Tex.) 270 
S.W. 586, 588. 

8. Marrs v. Matthews, (Tex.) 270 
S.W. 586, 588. 

9. Marrs v. Matthews, (Tex.) 270 
S.W. 586, 588. 

10. See Schools and School Dis- 
tricts § 278 note 45 [d]. 

11. Marrs v. Matthews, (Tex.) 270 
S.W. 586, 588. 

12. Unwritten law: 


Generally see Law § 28. 


Common Law § 1 et seq. 

Right to avenge wrong to female 
member of family see Homicide § 
188 note 31 [b]. 

13. See Wrought [40 C.J. p 2875]. 
Unwrought metal see Customs Du- 

ties § 32 text and note 22. 

14. See Upon 46 C.J. p 1095; 
per post. 
‘with’ equivalent see Boundaries 

§ 23 note 30 [a]. 

15. See infra text and notes 16-33. 
16. Distinguished see To § 1 text 

and note 49. 

17. State v. Flutcher, 66 S.W. 429, 

166 Mo. 582, 588. 


Up- 


18. Robertson v. Brandes, 11 Man. 
264, 268. 
19... Stark v. Long, 275 S.W. 23, 24, 


210 Ky. 68. 

“Wntil” ante. 

20. In re Jourdan’s Estate, 128 N. 
Was. 729,029, 7.0, Mise. 159. 


21. In re Jourdan’s Hstate, 128 N. 
Y.S."'728) 7295 70) Mise. 169. 


22. See Bucking Up 9 C.J. p 681. 
23. See Fix § 2 text and note 31. 
24. See Make § 4 text and note 59. 
25. See Paid § 1 text and note 338. 
26. See cases infra this note. 


[a] Relative to boundary, the 
phrase does not necessarily mean fol- 
lowing a watercourse; its meaning 1s 
to be determined by the circum- 
stances, and may mean merely “in 
the same direction.” Westland Real- 
ty Corporation v. Griffin, 145 S.E. 718, 
720, 151 Va. 1005; Boggs v. Morrison, 
135 S.B. 230, 232, 233, 102 W.Va. 240. 

27. Varney v. Orinoco Mining Co., 
257 S.W. 1016, 1017, 201 Ky. 571. 


28. See Boundaries § 7 text and 
note 56. 
29. Gibson v. Madden, 17 S.W.(2d) 


263, 264, 229 Ky. 273. 
§ 7 text and ‘note 57. 


30. Wharton v. Brick, 8 A. 529, 49 
N.J.Law 289, 291. \ 


See Boundaries 


31. See Boundaries § 7 text and 
note 58. 

e2. See Boundaries § 7 text and 
note 50; note 57 [a] (2). 

33. See Boundaries § 7 text and 
note 59. 

34 See also Build 9 C.J. p 682. 

35. Century D. [quot Liggett v. 


Abbott, 185 N.W. 569, 570, 192 Iowa 
742). 


36. See Mines and Minerals § 109. 


87. See also Upholsterer post; Up- 
holstering post; Upholstery post. ° 


38. Webster D. [quot Stradar v. 
Stern Bros., 172 N.Y.S. 482, 483, 184 
App.Div. 700]. 


[a] Derivation.—‘The word ‘up- 
holster’ seems to have taken its ori- 
gin from the word ‘upholder’ or ‘up- 
holdster,’ now obsolete in that sense, 
but which formerly, among other 
things, meant a dealer especially in 
small wares, an undertaker, an up- 
holsterer, and by various processes of 
evolution has now come to mean to 
furnish with hangings, curtains, car- 
pets, ete.” Bing & Co.’s Successors v. 
WL S4o Oust. Astdal odo: 


89. See also Upholster ante, Up- 
holstering post; Upholstery post. 
40. Webster D.. [quot Stradar v. 


Stern Bros., 172 N.Y.S. 482, 
App.Div. 700]. 

41. See also Upholster ante; 
holsterer ante; Upholstery post. 


483, 184 


Up- 
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ilar line of work in connection with the permanent 
decoration of houses.*” 


UPHOLSTERY.*? In one sense, the art or trade 
of using textiles, leather, and the like in making 
furniture, decorating an interior, ete.;** textile 
decoration of an apartment;*° in another sense, a 
general term for all such interior decorations and 
fittings as are made with textiles; furniture covered 
with textile material, and hangings, curtains and the 
like;*® goods or materials used in upholstery.** 


Upholstery goods.t8 As nsed in the wholesale 
trade throughout the country, and according to the 
ordinary meaning of the term, “upholstery goods” 
signifies all textile fabrics of that character used 
for interior household decoration.*® 

UPLAND.®® Ground clevated above meadows and 
valleys; ground elevated above the meadows and 
intervales which lie on the banks of rivers near the 
sea or between hills; slopes of hills, ete.°+ 


Uplands. Those bordering on bodies of waters.®? 
UPON.®3 
UPPER.®* Used with reference to the story of 


a house, “upper,” according to the dictionary and the 
natural meaning of the word, implies a story above 
the ground floor.6*> When used to deseribe a part 
of a survey of land made and plotted upon a map, 
the word, in the absence of special circumstances 
modifying or changing its meaning, would naturally 
suggest the north part of such survey, seeing that 


42. Stradar v. Stern Bros., 172 N. | Transfer—Cont’d 
Y.S. 482, 483, 184 App.Div. 700. Separating: 
{a] Does not include mere laying Riparian 


of a carpet. Stradar _v. Stern Bros., 
172 N.Y.S. 482, 483, 184 App.Div. 700. 


43. See also Upholster ante; Up- 
holsterer ante; Upholstering ante. 


Submerged 


rights 
Waters § 277: 
land see Navigable 
Waters § 276. 


“Upland owner” see Public Lands § 


UPHOLSTERING-—-URBAN 


surveys and maps are made with reference to the 
points of the compass.*® 


Phrase: “Upper Peninsula. 
UPRIGHT CHARACTER.*® As a condition 


precedent to the right to practice law, “upright char- 
acter,” as prescribed by statute, ineludes all the 
clements necessary to make up such a character, and 
something more than an absence of bad character; 
it is the name which the applicant has acquired, or 
should have acquired, through association with his 
fellows; it means that he must have conducted him- 
self as a man of upright character ordinarily would, 
should, or does.®® 

UPSET. Phrases: 
price.’”’54 


UPSETTING. Among metal workers, the term 
employed to deseribe a process of shortening and 
thickening.®? 


UP-TEAMS.°® 


URBAN.*! The word is used in a number of 
phrases which have been judicially construed.*® 
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“Upset bid,’®® and “upset 


Urban easemcents,°* belonging to property abutting 
upon streets, are the rights that one’s windows 
should not be darkened, that the free enjoyment of 
pure air should not be substantially interfered with, 
and that the free and usual access thereto should 
not be impaired.®? 


Urban real estate®s is that situated in a city or a 


Generally see Auctions and Auc- 
tioneers §§ 26-34. 
Bid sii eye boos 
“Bidding? 71 One pyLin. 
61. Heron v. Moffatt, 22 Grant 
Ch. (Ont.) 370, 375 (“a sum specified, 
below wisich the property is not to be 


see Navigable 


44, Century D. [quot Bing & Co.’s 
Successors v. United States, 3 Cust.A. 
115, 2 169. ; 


45. Standard D. [quot Bing & Co.’s 
Successors vy. (Ue (Sis 73 (CusteAy eb’; 
106 ¥; 

46. Century D. [quot Bing & Co.’s 


Successors y. United States, 3 Cust.A. 
TE) 1 Gs]. 


47. Standard D. [quot Bing & Co.’s 
Successors v. U.S., 3 Cust.A. 115, 116]. 


48. “Goods” 28 C.J. p 720. 

“Jacquard figured upholstery 
goods” see Customs Duties § 38 note 
19 [a]. ' 


49. Bing & Co.’s Successors v. 
Wnited States, 3 Cust.A. 115, 116. 


[a] In tariff act, according to the 
common and commercial meaning of 
the term, “upholstery goods” includes 
“oll the interior textile decorations 
and fittings of apartments,” includ- 
ing cotton Jacquard figured nets or 
netting. U.S. v. Mills & Gibb, 8 Cust. 
A. 422, 425. 


50. Upland: 
Owner, prior right to purchase see 
Public Lands § 647. 
Transfer: 
Including: 
Btteot shores see Boundaries 


Riparian rights see Navigable 


Waters § 268. 


647 note 58 [c]. 


51. Guild v. Dodd, 31 N.S. 198, 194. 


52.. Martin v. Busch, 112 So. 274, 
295, 9e kta. 535. 


53. See On or Upon 46 C.J. p. 1095. 
54. See also Up ante. 
55. Rose v. King, 30 N.E. 267, 49 


Ohio St. 213, 221, 15 L.R.A. 160. 


56. Lunn vy. Scarborough, 24 S.W. 
846, 6 Tex.Civ.App. 15, 17. 


57. Niles v. Schoolcraft Cir. Judge, 
60 N.W. 771, 102 Mich. 328, 332. 


58. “Good moral character” see 
Attorney and Client § 21; Character 
11 C.J. p 290 text and notes 438, 44. 


59. In re Farmer, 131 S.B. 661, 191 
N.C. 235, 288, 239 [quot dis op in In 
re Applicants for License, 55 S.E. 635, 
143 N.C. 1, 21, relative to upright 
character, required for admission to 
bar, lest applicant “become a dis- 
grace instead of an ornament to his 
great calling—a curse instead of a 
benefit to his community—a Quirk, 
a Gammon or a Snap, instead of a 
Davis, a Smith or a Ruffin’] (‘such 
character expresses itself, not in neg- 
atives nor in following the line of 
least resistance, but quite often in the 
will to do the unpleasant thing, if it 
is right, and the resolve not to do the 
pleasant thing, if it is wrong’’). 

60. Yost v. Porter, 80 Va. 855, 858; 
Langyher v. Patterson & Bash, 77 Va. 
470, 471.. See Judicial Sales § 50. 


Bidding: 


sold’’). 


[a] “Reserved bidding” practical- 
ly synonymous.—Heron v. Moffatt, 22 
Grant Ch. (Ont.) 370, 375. ‘“‘Reserved 
bid’? see Reserve § 5 text and note 58. 

“Price” 49 C.J. p 1344. 

62. Jackson v. Birmingham Brass* 
Co. 79: -B. SOL, 803), 25) (CLCSAS aig) Ge 
bolt is headed by upsetting; the end 
portion being made shorter without 
removal of any portion of the metal, 
which therefor spreads out laterally. 
If a plain metal-ring is reduced in 
diameter by upsetting, the ring will 
become thicker, there being apparent- 
ly an inter-molecular rearrangement 
of the particles of the metal’). 

63. See Team § 1 note 21 [a]. 

64 See also City 11 C.J. p 787; In- 
terurban 33 C.J. p 476; Suburb 60 C. 
J. p 982; Suburban 60 C.J. p 983. 

aes See infra text and notes 66— 
75. 


66. Sce Urban servitudes infra 


text and note 73. 

“Basement” see Easements § 1. 

67. WKernochan vy. Manhattan Rail- 
way Co., 55 N.E. 906, 161 N.Y. 339, 347 
[quot Storms v. Manhattan Ry. Co., 
Gl ON. B38). 5, 8 N.Y. 493, 66 R.AS 
625]. 

Easements of light, air, view, and 
access see Adjoining Landowners §§ 
76-87; Easements §§ 84, 85, 243; 
Eminent Domain § 132. 

Subjacent support see Adjoining 
Landowners § 89. 


68. See Urban land infra text and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


URBAN—USE 


town resembling a city.®? 


Other phrases: “Urban homestead,”?° “urban 
land,”*+ “urban property,”7? “urban servitudes,”??* 
“urban street,’"* and “urban surface street car pas- 
senger service.’”’75 


URBANA TAX." City tax.77 


URETHRA... A duct leading out of the bladder 
to empty it.7§ 


URGENT. Phrases: “Immediate aad urgent ne- 
cessity,”’7® “the necessity eee mMOSt ureenty/ 52 
and ‘urgent necessity.’”’§1 


URGING.‘? 
URINAL.®? 


US.8* Phrases: “Against us,”85 “against us, J. 
R. & 8. J. Blocker,’’** in case of anything happen- 
ing us,”8* and “us, or any or either of us,”*8 “wares, 
merchandise, stock i in trade belonging to us . 
in and about the store of Kniffen Bros., and all the 
warehouses used, owned and controlled by us, to- 
gether with our books, accounts including 
all properties of all kinds now owned by us, except- 


note 71; 
and note 2; 


69. Stees v. Bergmeier, 
648, 650, 91 Minn. 513. 


70. Defined see Homesteads § 91. 


71. City of Philadelphia v. Brady, 
(Pa.) 162 A. 173, 174; City of Phila- 
delphia v. Brady, 157A. 694, 695, 104 
Pa.Super. 79. See Urban real estate 
Supra text and note 68; Urban prop- 83. 
erty infra text and note 72 


72. Mayor and City Connell of 


Baltimore vy. Schafer, 68 A. 138, 140, 85. 
107 Md. 38. 


98). 8.9%, y ney tos 


2562; 
841-843. 


and note 62. 


and note 12. 


Urban property infra text] Me. 203, 209, 4 A.L.R. 1256. 
82. See also Urgent ante. 


Agree see Criminal 
New Trial § 122; 


Hasten verdict see Trial § 841 text 


See Nuisances § 294. 223, 
84. See also Our 

We [40 Cyc 849]. 

See Against 2 


[66 C.J.] 65 


ing only such properties as are exempt to us.’’*® 


USABLE VALUE.®° In the case of rented prem- 
ises, the value of the use of the premises to the 
oceupant, as distinct from the rental of the prem- 
ises reserved in the lease by the owner to the ten- 
ant.®4 In the case of personal property, “usable 
value” ordinarily means the amount for which such 
property could be hired.” 


USAGE. The law by which the signification or 
import of words is fixed and settled, and the shades 
of difference in their meaning is marked and de- 
fined.°* As a mode of dealing or course of conduct, 
the word is defined elsewhere.®4 


Phrases: “Common usage,”9*> “free usages,”?® 
“usage and acquiescence,”*’ “usage and practice of 
war,”®> “usage of the road.”?® 


USANCE. The common period fixed by the usage 
or custom or habit of dealing between the country 
where a bill is drawn and that where it is payable 
for the payment of bills of exchange. 


USE.” [§ 1] A. As Noun—l. In General. “Use” 


is one of the most comprehensive words in our lan- 


nify a right claimed and enjoyed un- 
der and in performance of an agree- 
ment, express or implied, as well as a 
right. claimed and enjoyed adversely 
without an agreement. This is the 
natural and ordinary meaning of the 
words. Gibson v. Heyward, 30 A. 
407, 67 N.H. 265, 267. 


98. Mauran v. Smith, 8 RI. 192, 
5 Am.R. 564. 


[a] “Rules and Articles of War” 
distinguished.—Mauran y. Smith, 5 
Am.R. 564, 8 R.I. 192, 223. 


99. State v. Lehigh Valley R. Co., 


Law §§ 2351, 
Trial §§ 


46 C.J. p 1154; 


C.J. p 401 text 


[a] “Rural property” distin- 86. San Antonio Nat. Bank vy. > 7, 
guished —Stees v. Bergmeier, 98 N.W. | Blocker, 13 S.W. 961, 17 Tex. 73, 78. 97 A. 786, 89 N.J.Law 48. 
648, 5 inn. Se eaPal. rea; 87. Cowley v. Kna 42 N.J.Law [a] al charter of canal company, 
estate” see Rural 54 C.J. p. 1113 text | 997 “399. “ Mes the phrase ‘‘necessarily means any le- 
and note 47. See Urban real estate y 


note 20 [b 


Supra text and note 68; Urban land 


ee Happen 29 C.J. p 212 


gal uSage, and as the duty was im- 


osed in terms of the futur 
supra text and note 71. as pera Ae Hae ate Bank v. | Pf must mean ree usage of These oad 
73. See Modern Civil Law § 248. eet, c ae i sont a that shall pee lawful.” State v. 
[a] Include, as necessary . inci- He 4 offin v. Douglass, 61 Tex. 406, Lee Ausey, R. Cor, 97. ACO" SIN: 
dents of streets in large cities, ‘‘cer- ; : 
tain uses, such as the construction of 90. See also Use post. 1. Black L. D. (‘it means, in some 


sewers and the laying of gas and wa- 
ter pipes.’”” Sweet v. ah tags so 
Ys. 163; 165, 115 App.Div.,784. ee 
Urban easements supra text and note Rafat" post. 
Gils . 


Damages see 


Replevin §§ 377-382. 


Bates v. Holbrook, 85 


Nuisances § 6503;] countries, a month, in others two or 
mere months, and in others half a 
month’). 

N.Y.S. 2. See Use and Occupation post; 


es - | 673, 677, 89 App.Div. 548 [quot Bly | Useful post: Usefulness post; Use- 
“Servitus Leda ep see Servi- v. “edison isos Illum. Co., 97 N.Y. | less post; User pust. 
Breet oe Soe nove (6S 1D I. S. 592, 111 App.Div. 170, 172]. Use: 
Pe einek een at 167 §.H, “Rental value” equivalent see | Acquisition of prescriptive right see 


[a] Statutory definition.—‘‘A Rae 
lic road or highway, or portion there- 
of, other than an open country high- | note 54 [a]. 
way, or suburban street.’ Acts 92. 
(1925)4 cc 17. § 75 [quot Johnson v. 93. 


Hawkins, 157 S.E. 412, 414, 110 W. r ey, 
Va. 190]. “Street” see Municipal ae ae 154, 108. 
Corporations § 3597. “Suburban 94. 


road” see Suburban 60 C.J. p 983 note | 2 3. 
3 [a]. 95. 
75. Defined see Street Railroads § 96. 


3 note 45 [b] note 2. 

76. “Tax” see Taxation §§ 1-6. 97. 

77. Compania General de Tobacos | 67 N.H. 265, 267. 
v. Manila, 12 Philippine 397, 405. [a] 


Rental § 10 note 54 [hb]. 
“Value of the use” see Rental § 10 


See Replevin § 3281 note 29. 


Russell v. Colyar, 4 


Defined see i2 C.J. p 210. 
See Free 27 C.J. p 894 text and 


Gibson v. Heyward, 30 A. 407, 


Equivalent phrase—‘In the 


Adverse Possession 2 C.J. p 37; 
Easements §§ 17-88; Nuisances §§ 
348-355. 

And occupation, 
Insurance § 28 


Incident of ownership see Property 
§ 54. 


insurance of see Fire 
Heisk. 


See Customs and Usages §§ Of: 


Animal see Exemptions §§ 94-100. 
Articles: 
Customs Duties §§ 22, 56. 


Prohibited see Fire Insurance §§ 
266-272 


Bridges §§ 60, 61. 


78. Clark v. People, 
9438, 224 Ill. 554. 


79. See Immediate 
text and note 25. 


80. See Necessity 45 C.J. p 586 text 
and note 67. 


81. State v. Slorah, 106 A. 768, 118 
[66 C. J.—5] 


719 N.H. 941, 


8HUC. TS. p 226 


connection in which the phrases oc- 
cur [in statute relative to parti- 
tion fences], ‘usage and acquiescence’ 
and ‘any right or privilege claimed 
and enjoyed for twenty years 

by one party . and acquiesced 
in by the other,’ may have the same 
meaning. Both expressions may sig- 


Building as waiver of defects see 
Building and Construction Con- 
tracts § 139 

Canals §§ 34-45. 


Drains §§ 194, 195; Municipal Cor- 
porations §§ 4003-4005. 


Easements §§ 218-227. 
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guage,’ and although it has been said to have a 
well-defined legal meaning,* it is a broad word, 
which may be used in many senses.°® 
“use” is to be interpreted with some rea- 
sonable regard for the connection in which it is 
Lexicographers give to the word a pri- 


words, 


employed.°® 
mary and a secondary meaning.’ 


meaning, “use” as a noun may signify the act of em- 
ploying anything, or the state of being. employed ;° 
the act of employing anything, or of applying it to 


Of:—Continued 


Explosives §§ 17-24; Burglary and 
Theft Insurance § 7 note 25 [al]. 


Highway: 


eoely, see Highways §§ 409- 


By: 
Abutting owners see Highways 
§ 264. 
Motor Vehicles § 14. 
Railroads §§ 243~271. 
Invention: 


Description in be ca tion 
Patents §§ 151-160 


Infringement see Patents § 496. 
License see Patents §§ 408-482. 
Prior see Patents §§ 108-119. 

Land under water see Navigable 
Waters §§ 249-252. 

Liquor or narcotic see Life Insur- 
ance § 176 

Mails to defraud see Post Office §§ 
220-266. 

Mansion house see Executors and 
Administrators §§ 764-770. 

Mortgaged property see Chattel 
Mortgages §§ 245-336; Mortgages 
§§ 573-590. 

Motor vehicle: 


Generally see Motor Vehicles §§ 
18-78. 


see 


Restrictions in policy see Motor 
Vehicles § 3875. 

Transportation of liquor see In- 

. toxicating Liquors §§ 197, 363, 


364. 
Packages or bottles, wrappers or 
labels: 
Infringement see Trade-Marks, 


Trade-Names, and Unfair Com- 
petition §§ 73-99. 


Offense see Trade-Marks, Trade- 
Names, and Unfair Competi- 
tion § 145. 

Unfair competition see Trade- 
Marks, Trade-Names, and Un- 
fair Competition § 130. 


Party Walls §§ 29-387. 
Pent Roads § 9. 
Personal property: 


Conversion see Trover and Con- 
version §§ 48—51. 


Value as element of damage see 
Trover and Conversion § 256. 


Pledges § 88. 
Poisons § 2 et seq. 
Premises: 
Adjoining Landowners 1 C.J. p 
1200. 


Change see Fire Insurance §§ 
243-265. 


Private Roads § 92. 
Property: 
By cotenant see Tenancy in Com- 
mon §§ 25-29. 
Conditions and restrictions in: 
Deeds §§ 335, 405-418, 448-469. 
Wills [40 Cye 1712]. 


USE 


Like all other 


In its primary 


Of:—Continued 
Property :—Continued 
Covenants § 52. 
Dedication §§ 22-31. 
Eminent Domain §§ 34-74. 
Be ronthen see Taxation §§ 400-— 


Homesteads §§ 53-61, 107. 


Regulation see Constitutional 
Law §§ 425-438, 459-466, 490, 
991, 1069-1099; Municipal Cor- 
porations §§ 200-601. 


Reservation see Deeds § 365. 


Unrestricted, grant of as grant of 
fee see Deeds § 289. 


Railroad, contract as to see Rail- 
roads §§ 534-551. 


ent of way see Railroads §§ 232- 


School building’ see Schools and 
School Districts §§ 477-493. 


Shore or bank see Navigable Wa- 

ters §§ 55, 142, 156-160. 

Street: 

In general see Municipal Cor- 
porations §§ 3867-3999. 

For purpose other than highway 
see Municipal Corporations § 
3702. 

Grant of right see Municipal 
Corporations §§ 3760-3814. 


Ticket, restriction upon see Car- 
riers §§ 1122-1126. 


Tool or machinery: 


Cause of loss see Burglary and 
Theft Insurance § 7 note 25 [a]. 


Exemptions §§ 84, 85. 


Injuries from see Master and 
Servant §§ 441-565. 


Waters [40 Cyc passim 628 et seq]. 
Religious see Charities §§ 24-33. 


Statute of Uses see Charities § 16; 
Estates § 200; Trusts §§ 1, 


Big Leggett v. Perkins, 2 NoYes 297, 


All-embracing term for any estate 
less than legal see infra § 2 


4 Special School Dist. No. 5 v. 
State, 213 S.W. 961, 962, 189 Ark. 263. 
5. Lammars v. Chicago Great 


Western R. Co., 143 N.W. 1097, 1100, 
162 Iowa 211, 52 L.R.A.N.S. 199. 


6 Ury v. Modern Woodmen of 
aeacrien 127 N.W. 665, 666, 149 Iowa 
7. Smith v. Cameron, 210 P. 


720, 106 Or. 1, 27 ALR. 510: 
infra text and notes 8—25. 


a In law of eminent domain 
“there are two main lines of judicial 
decisions: One, holding that the word 
‘use’ is to be taken in its primary 
sense, and that when so taken it 
means, stated briefly, ‘employment’; 
the other holding that the word 
should be given its secondary mean- 
ing, and that, when so applied, it 
means, stated briefly, ‘advantage.’” 
Smith v. Cameron, 210 P. 716, 720, 106 


716, 
See 


a 


one’s service;® the act of employing;?® the act of 
using;12 applying to one’s service ;*? 
being used, employed, or applied;1* employment,**— 
as of means or material for a purpose;'> the em- 
ployment of a thing for the accomplishment of a 
particular purpose ;1¢ application;17 application to 
an end, particuiarly a good or useful end;*® conver- 
sion to some purpose;?® 
especially a profitable purpose;?° that enjoyment of 
property which consists in its employment, occupa- 


the state of 


conversion to a purpose, 


Or. 1, 27 A.L.R. 510. 


8. Century D. eae Smith v. Cam- 
eron, 210 BP; 716, 720, 106 Or. 1, 27 Al 
TR. blOgs Webster D. [quot Treolo. 
v. Iroquois Auto Ins. Co., 180 N.EB. 
575, 576, 348 Ill. 93; Mace v. Hollen- 
beck, (Mo.) 175 S.W. 876, 878]. 


9. Webster D. [quot Billings v. U. 
S., 34 S.Ct. 421, 424, 232 U.S. 261, 538% 
L.Ed. 596 ; Coal & Delivery Co. vy. 
Howard, 265 F. 566, 570; In re Moor’s 
Estate, 128 N.W. 198, 199, 163 Mich. 
353; Bastian v. State, 175 N.Y.S. 564, 
566, 104 Misc. 287; People v. Sommer, 
10.6 IN@Ye Sl 1.910755, Misc. 755,051, oe 
Y.Cr. 349; Ball v. Houston, 66 P. 358, 
11 Okl. 233, 2357; Smith v. Judgem 
298 P. 651, 653, 133 Kan. 112. 

10. Fay v. U. S., 204 F. 559, 562. 


11. Standard D. [quot People v. 
Sommer, 106 N.Y.S. 190, 55 Misc. 55, — 
57, 21 N.Y.Cr. 349]; People v. Leo, 178 
N.Y.S. 851, 853, 109 Misc. 448. 


12. Independent Torpedo Co. v. J. 
BE. Clark Oil Co., 95 N.E. 592, 5938, 487 
Ind.App. 124. 


13. Webster D. [quot Billings v. 
U. S., 34 S.Ct. 421, 424, 232 U.S. 264, 
58 L.Ed. 596; In re Moor’s Bstate, 
128 N.W. 198, 199, 163 Mich. 353; Ball 
v. Houston, 66 P. 358, 11 -Okl 2339 
235; Bastian vy. State, 175 N.Y.S. 564, 
566, 104 Mise. 287]. N 


14. Century D. [quot Smith v. 
Cameron, 210 P. 716, 720, 106 Or. 1, 27 
A.L.R. 510]; Webster D. [quot Inde- 
pendent Torpedo Co. v. J. HE. Clark 
Oil Co., 95 N.E. 592, 593, 48 Ind.App. 
124; In re Moor’s Hstate, 128 N.W. 
198, 199, 163 Mich. 358; Mace v. Hol- 
lenbeck, ~ CMo.) “175. “SoWi” 876, S8Tag 
People v. Sommer, 106 N.Y.S. 190, 55 
Mise. 65, 57,21 N.Y.Cr, 3493 ‘Baliieve 
Houston, 66 P. 358, 11 OKI. 233, 235). 


“Employment” 20 C.J. p 1245. 


15. Standard D. [quot People vy. 
Sommer, 106 N.Y.S. 190, 55 Mise. 55, 
57, 210IN. ¥.Grauseons 


16. William M. Graham Oil & Gas 
Co. v. Oil Well Supply Co., 264 P. 591, 
598, 128 -Okl 201; 


17. Century D. [quot Smith vy, 
Cameron, 210 P. 716, 720, 106 Or. 1, 27 
A aR, OO Webster D. [quot In re 
Moor’s Estate, 128 N.W. 198, 199, 163 
Mich. 353; Mace v. Hollenbeck, (Mo.) 
175 S.W. 876, 878; People v. Sommer, 
106 N.Y.S. 190, 55 Misc. 65,5 eal ONG 
Y.Cr. 349° Ball v. Houston, 66 P. 358, 
11 Okl. 233, 235). 


18. Standard D.’ [quot People v. 
Sommer, 106 N.Y.S. 190, 55 Mise. 55, 
57, 21 N.Y.Cr. 3849]. 


19. Webster D. [quot arrose 
Torpedo Co. v. J. E. Clark Oil Co., 
N.E. 592, 593, 48 Ind.App. 124; in a4 
Moor’s Estate, 128 N.W. 198, 199, 163 


Mich. 853; People Vv. Sommer, 106 N. 
YS» 0.05 55 Misc. 5.555. Blin) arly NG, Cus 
349; Ball Vv. Houston, 66 BPe8 585), ue 


OKI. 233, 235]; Smith v. Judge, 298 P. 
651, 653, 133 ‘Kan. 112. 


20. Century D. [quot Smith v. 
Cameron, 210 P. 716, 720, 106 Or. 1, 27 
AWaR. 520]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


tion, exercise, or practice.24 In its secondary mean- 
ing, “use” as a noun may be employed as signify- 
ing that property of a thing which renders it suit- 
able for a purpose;?2 adaptability to the attain- 
ment of an end, availability, serviceableness, or serv- 
ice;** productive of benefit, usefulness, utility, or 
advantage ;** convenience, help, or profit.2° In its 
secondary sense “use” has also been defined as posi- 
tion.?® As a general rule, the “use” of a thing does 
not mean the thing itself, but means that the user 
is to enjoy, hold, oceupy, or have in some manner the 
benefit thereof ;?7 “use,” in general, is the right to 
enjoy, hold or occupy, and have the fruits.28 
ordinary acceptance, “use” does not impart the power 
to dissipate, destroy, or consume.?® 


Privilege of use involved in ownership distin- 
guished.*° The privilege of use, or, in other words, 
the potentiality of using involved in ownership, is 

_ purely passive or subjective;*! “use,” in its primary 


‘ 


21. Webster D. [quot Jackson v. 
Sewell, (Mo.) 284 S.W. 197, 198]. 

22. Century D. [quot Smith v. 
Cameron, 210 P. 716, 720, 106 Or. 1, 27 
A.L.R. 510]; Fay v. United States, 
204 EF. 559, 563; People ex rel. Wohl 
v. copie 178 N.Y.S. 851, 853, 109 Misc. 
448. 

23. Century D. [quot Smith v. 
Cameron, 210 P. 716, 720, 106 Or. 1, 27 
A.L.R. 510]; Fay v. U. S., 204 F. 559 


aod, 


563; The Santo Domingo, 119 F. 386, 
390. 


“Service” 57 C.J. p 275. 


24. Century D. [quot Smith v. 
Cameron, 210 P. 716, 720, 106 Or. 1, 27 
A.L.R. 510]; Webster D. [quot Olm- 
stead v. Camp, 33 Conn. 532, 546, 89 
Am.D. 221; Potlatch Lumber Co. v. 
Peterson, 88 P. 426, 12 Idaho 769, 786, 
118 Am.S.R. 233; Williams v. City of 
Norman, 205 P. 144, 148, 85 Okl. 230; 
State v. Millar, 96 P.:747, 7538, 21 Ok. 
448; National Surety Co. v. Jarrett, 
121 S.BH.. 291, 295, 95 W.Va. 420, 36 A. 
Pee Aris Valley. “Citys (Salt? Co. v. 
Brown, 7 W.Va. 191]; Fay v. U. S., 
204 F. 559, 563. 


fa] “One of the most common 
meanings.”—Olmstead v. Camp, 33 
Conn. 532, 546, 89 Am.D. 221. 

“Advantage” 2 C.J. p 34. 

“Usefulness” post. 

“Ytility” post. 

25. Century D. + [quot Smith v. 
Cameron, 210 P. 716, 720, 106 Or. 1, 27 
A. oO] se hay .V.. UO. S., 204_B.. 559; 
563 

fa] “Wse? of money.—‘The ele- 
mentary definition of the ‘use’ of mon- 
ey is the benefit or profit to be derived 
therefrom.” . Candee v. Connecticut 
NaVeoanin tl A. DOL, SL Conn, 372% 
374, 22 L.R.A.N.S. 568. ‘Use’ of mon- 
ey as interest see infra note 27 [a] 
(2); and infra § 2 note 38 [f]. 

[b] “Use” of lands and tenements. 
—‘In law, [“use” is] the benefit or 
profit of lands and tenements.” Web- 
ster D. [quot Heaston v. Randolph 
County, 20 Ind. 398, 403]. “Use” of 
real estate aS occupancy or cultiva- 
tion or rent see infra note 27 [a] (1). 


“Convenience” 13 C.J. p 844. 

“profit”? 50 C.J. p 641. 

“Use” of stock as profit see infra 
note 27 [a] (3). 

26. Fay. v. U. S., 204 F. 559, 563. 

“Position” 49 C.J. p 1089. 

27. Galloway v. Sewell, 258 S.w. 
655,00 0neL622:ArK506273 Brunson <v. 
Martin, 52 N.E. 599, 152 Ind. 111, 118 
{quot Special School Dist. No. 5 v. 


USE 


In its 


Continued or repeated practice. 
defined as a continued or repeated practice.?® 


[66 C.J.] 67 


signification, although it arises from ownership, is 
active, objective, that is, it is the outward and 
distinct exercise of a right which ownership con- 
fers, but which would not necessarily be exerted by 
the mere fact of ownership.?? 


Actual service. “Use” is not necessarily limited to 
actual service, but may be applicable to possession 
with the right to use.?* 
construction of a criminal statute, it has been held 
that to prove the “use” of a thing, the use must be 
shown by an act of some kind.*4 


On the other hand, in the 


“Use” has been 
The 


word, it has been held, has reference to the habitual 


State, 213 S.W. 961, 962, 189 Ark. 263; 
Bryson v. Hicks, 134 N.B. 874, 875, 78 
Ind.App. 111]; Elwell v. Stewart, 203 
P. 922, 110 Kan. 218, 219; Thompson’s 
Est., 35 Pa.Co, 321, 325. See Spooner 
v. Phillips, 24 A. 524, 62 Conn. 62, 66, 
16 L.R.A. 461 [quot In re Moor’s Es- 
tate, 128 N.W. 198, 199, 163 Mich. 353] 
(“the ordinary meaning of the ‘use’ 
of a thing is not the thing itself, or 
any part thereof, but it is that which 
the thing will produce’’); Linton v. 
Howard, 128 N.W. 793, 795, 163 Mich. 
556 (“undoubtedly the general rule is 
that the use, or usufruct of a thing, 
does not mean the thing itself, but 
means that the user is to enjoy, hold, 
occupy, Or have the fruit thereof’). 


{a] Zllustrations.—(1) “If the 
thing to be used is in the form or 
shape of real estate, the use thereof 
is its occupancy or cultivation, etc., 
or the rent which can be obtained for 
its use.” Galloway v. Sewell, 258 S. 
W. 655, 656, 162 Ark. 627; Brunson 
v. Martin, 52 N.BE. 599, 602, 152 Ind. 
111 [quot Special School Dist. No. 5 
v. State, 213 S.W. 961,962, 139 Ark. 
263]; Elwell v. Stewart, 203 P. 922, 
110 Kan. 218, 219; Linton v. Howard, 
128 N.W. 793, 795, 796, 163 Mich. 556. 
To same effect City of Philadelphia 
v. Merchant & Evans Co., 145 A. 706, 
707, 296 Pa. 126; Thompson’s Bst., 35 
Pa.Co, 321, 325. See also Spooner v. 
Phillips, 24 A. 524, 62 Conn. 62, 66, 16 
L.R.A. 461 [quot In re Moor’s Estate, 
128 N.W. 198, 199, 163 Mich. 363] (‘if 
a house or other building, or any oth- 
er form of real estate, it [the “use’’] 
is the rent which can be obtained for 
it’). Temporary occupancy or com- 
plete dominion and power of aliena- 
tion see infra § 2. With reference to 
land, “use,” “enjoyment,” and “oc- 
cupancy” as practically synonymous 
see Occupancy 46 C.J. p 894 note 
30 [a]. (2) “If it is money or its 
equivalent, generally speaking, it 
[the “use’’] is the interest which it 
will earn.” Galloway v. Sewell, 258 
S.W. 655, 656, 162 Ark. 627; Brunson 
v. Martin, 52 N.E. 599, 602, 152 Ind. 
111 [quot Special School Dist. No. 5 
v. State, 213 S.W. 961, 962, 189 Ark, 
263]; Elwell v. Stewart, 203 P. 922, 
110 Kan. 218, 219; Linton v. Howard, 
128 N.W. 793, 795, 796, 163 Mich. 556. 
See Spooner y. Phillips, 24 A. 524, 62 
Conn. 62, 66, 16 L.R.A. 461 [quot In re 
Moor’s Hstate, 128 N.W. 198, 199, 163 
Mich. 353] (“if it is money, it [the 
“use”’] is the interest which it will 
earn”). (3) “If stock in a corpora- 
tion or other form of commercial 
partnership, it [the ‘use’] is the 
profit which may be reasonably set 
apart, and is in fact set apart, by the 
management as the separate property 


or permanent employment of the means to the ac- 
complishment of a purpose.?® 
it has been held that “use” is often employed with- 
out reference to a fixed habit.37 


On the other hand, 


of the shareholder.” Spooner v. Phil- 
lips, 24 A. 524, 62 Conn. 62, 66, 16 L.R. 
A. 461. (4) For other illustrations 
“use” of particular things see in- 
fra § 2. 

28. City of Philadelphia v. Mer- 


chant & Hvans Co., 145 A. 706, 707, 
296 Pa. 126. 
29. In re Moor’s Estate, 128 N.W. 


198, 199, 200, 163 Mich. 353. 


30. “Ownership” distinguished see 
infra‘ § 3. 
Sl. Billings v. U. S., 34 


e i S.Ct. 421, 
424, 232 U.S. 261, 58 L.Hd. 596. 

fa] “A right which necessarily 
pertains to ownership and must exist 
where there is ownership, as one 
may not obtain ownership without 
acquiring the privileges of use which 
ownership gives.” Billings v. U. S., 
ee aOR 421, 424; 232 U.S. 261, 58, L. 


32. Billings v. U. 
424, 232 U.S. 261, 58 L.Ed. 596. 


33. Independent Torpedo Co. vy. J. 
E. Clark Oil Co., 95 N.H. 592, 598, 48 
Ind.App. 124. See Hudson Wngineer- 
ing Co. v. Shaw, 179 S.W. 10838, 1084, 
167 Ky. 27 (“the word ‘use,’ as applied 
to the circumstances of this case, does 
not mean the actual physical employ- 
ment of the patents and inventions in 
carrying on the defendant’s business, 
but means the right to use such prop- 
erty”); State v. Small, (Mo.) 293 S.W. 
796 (construing a criminal statute, 
“use of the still” includes possession). 


34. People v. Sommer, 106 N.Y.S. 
190, 191, 55 Misc. 55 (‘mere posses- 
sion of a siphon or bottle does not 
prove the use of the same’’). 


35. Linton v. City of Columbus, 29 
Ohio Cir.Ct. 390. 

36. Beggs v. Duling, 70 N.W. 732, 
734, 102 lowa 13 [quot Monroe Lodge 
No. 8 I. O. O. F. v. Albia State Bank, 
84 N.W. 682, 112 Towa 487, 489] (“as 
used in this state’). 


{a] In ccnstraction of statute rela- 
tive to party walis, “this pu’pose is 
the utilization of the standing wall as 
part of Some permanent structure.” 
Beggs v. Duling, 70 N.W. 732, 734, 102 
Iowa 13 [quot Monroe Lodge No. 8 
i. O. O. F. v. Albia State Bank, 84 N. 
W. 682, 112 Towa 487, 489]. Statutory 
meaning of “use” relative to party 
walls see infra § 2 note 38 [eg]. 

37. Ury v. Modern Woodmen of 
America, 127 N.W. 665, 666, 149 Iowa 
706 (construing by-law of insurance 
society, in addition to provision for 
forfeiture if member becomes. in- 
temperate in the use of intoxicating 
liquors, providing for release from 


S., 34 S.Ct. 421, 


68 [66 C.J.] 


[§ 2] 2. Particular Meanings. As applied to par- 
se” has been held to have certain 


ticular things, “u 


particular meanings.®® 


Beneficial or equitable ownership. 


ancient definition for every form 
equitable ownership.?° 


legal.*° 


Temporary interest or complete dominion; power 
In its more general and popular ac- 
ceptation, as distinguished from its strictly legal 
“use” refers to a temporary 


of alienation. 


and technical meaning, 


liability if death is the result of in- 
temperate usSe of intoxicants). 


“Tf in speaking of a suicide we say 
of the manner of the death of the de- 
ceased that he‘ ‘used a revolver’ or 
‘used strychnine,’ no one would un- 
derstand the expression to refer to 
his habits, but to the means employed 
by him in causing his death; and so 
when we see a man in a staggering or 
helpless state and say of him ‘he is 
drunk’ or has been ‘using liquor in- 
temperately,’ we do not necessarily re- 
fer to his habits but to the fact that 
his present condition is the result of 
recent excessive indulgence in strong 
drink, and, although it may be his 
first and only lapse of that nature, it 
is nevertheless the result of an in- 
temperate use of intoxicating liquors 
within the usual and ordinary sig- 
nificance of that language, and, if be- 
ing so intoxicated he is thereby 
caused to fall and receive fatal injury, 
his death is caused directly or in- 
directly by such use.” Ury v. Modern 
Woodmen of America, 127 N.W. 665, 
666, 149 Iowa 706. 


838. See cases infra this note. 


[a] Buildings.—In a statute au- 
thorizing certain cities, for the pre- 
vention of fire, to regulate the “use’’ 
of buildings, “use” indicates the pur- 
pose for which the building may be 
occupied. Commonwealth v. Hayden, 
97 N.E. 783, 784, 211 Mass. 296. 


[b] Check.—Within a condition 
imposed by an offer of compromise, 
the ‘‘use” of a check includes its cer- 
tification. Scheffenacker v. Hoopes, 
U7 A. 130, 133, 113 Md. 111, 29 ee ae 
N.S. 205. 


[c] Feet.—In holding that the 
“Yoss of two feet,’ as employed in 
an insurance policy, is shown by proof 
of the loss of the “use” of two feet, 
“use” is employed as relating to the 
occupation of insured, and, although 
insured may be able to make some use 
of his feet, if he has practically lost 
their use to the extent required to 
enable him to follow his occupation, 
he brings himself within the meaning 
of “loss of two feet.” Winters Mut. 
Aid Ass’n, Circle No. 2, v. Reddin, 
(Dex.) 31 S.W.(2d) 11038, 1106. 

[d] Hospitals.—In the application 
of a certain provision relative to ex- 
emption from taxation, “use” has no 
different meaning than “actual use” 
or “exclusive use.” SBistline v. Bas- 
sett, 272 P. 696, 698, 47 Idaho 66, 62 
A.L.R. 323. 


[e] Instrument.—The “use” of an 
instrument, within the meaning of a 
statute relative to abortion, includes 
the procuring and advising the use of 
instruments. Greenwood y. State, 105 
P. 371, 872, 8 Okl.Cr. 247. 


{f] Money.—In the connection in 
which the word was used relative to 


money, “use” has been held to mean 
interest. Hickox v. Lowe, 10 Cal. 197, 
20%. See supra § 1 note 27 [a] (2). 


-“ 


As such, there 1s no more 
all-embracing term for any estate which is less than 


USE 


occupancy of land, rather than to an estate in it, 
coupled with the power of alienation;*1 the word 


is not, ordinarily, selected to convey a permanent 


“Use” is the 
of beneficial or | meaning.*? 


word “ 


interest in land, nor is such its natural import or 
However, where a grantor employs the 
use” as indicating complete dominion, the 
word has been held sufficient to transfer a fee.*? 


Relative to personal property, as bequeathed, “use,” 


by the word.*# 


But see Patterson v. Stewart, 38 Mich. 
402, 403 (‘‘‘use’ as employed in the 
will [in the phrase “‘to have the use 
of all my moneys during her natural 
life’] is ambiguous, and may mean 
the interest only, or it may imply the 
possession of the moneys and the 
putting them to the use of the legatee 
as she may have occasion. It is some- 
times employed in the latter sense in 
instruments of this nature, and we are 
inclined to think that it was used in 
that sense here [particularly, in view 
of employment of ‘residue’ at death 
of legatee instead of “principal’’]’’). 
Use of money as benefit or profit see 
supra § 1, note 25 [a]. 

[g] Party walls.—As used in a 
statute relative to liability for use 


of party walls, ‘use’ means ‘“volun- 
tary and beneficial use.” Grand 
Lodge, K. P., of Louisiana, ete. v. 


Thomson & Bros., 127 So. 32, 34, 13 
La.App. 258. ‘Use’ as permanent em- 
ployment see supra § 1 text and note 
36. 

[h] Right of way.—‘“A grant of 
the ‘use of a right of way’ is the grant 
of a right of way in the ordinary 
meaning of words.” State of Georgia 
v. Trustees of Cincinnati Southern 
Ry, 39. S.Ct. 14,15, 248 U.S. 265.63 
L.Ed. 104, 


[i] Terminal facilities —Under a 
provision prohibiting the use of the 
terminal facilities of one common car- 
rier by another, “use” is not confined 
to the actual presence of locomotives. 
People ex rel. New York Cent. R. Co. 
v. Public Service Commission of New 
York, Second District, 163 N.Y.S. 777, 
784, 177 App.Div. 208. 


{i] Trading stamps.—In the pro- 
vision of a contract that upon its 
termination the subscriber is “to 
cease thereafter the use of the Com- 
pany’s stamps,” ‘use’ means issuance 
and not purchase, issuance, and re- 
demption. Sperry & Hutchinson Co. 
v. Adam, Meldrum & Anderson Co., 
259 N.Y.S. 941, 945, 947. 


[{k] Transportation system.—The 
“use” of a transportation system con- 
sists in carrying persons, or property, 
or both, from place to place. See 
Transportation § 4 note 65 [a]. : 


[1] Union label.—Where the con- 
tract between an employer and a union 
authorizes the employer to use the 
union label, the ‘use’ contracted for 
is not merely the physical possession 
of the label cut, but “the right to 
circulate its facsimile to the world,” 
and, upon termination of the contract, 
the employer forfeits not merely the 
right to use the label cut for printing 
new matter, but the right to continue 
to use slips that have been printed 
bearing such label. Wetzel v. Clise, 
268 P. 161, 163, 148 Wash. 75. 


[m] Vehicles.—(1) “The: use of 
a truck is to produce motion, and to 
move, carry, draw, or propel objects 
from one place to another by means 


in its ordinary meaning, does not import any power 
of disposition, but the contrary; only the right to 
use and enjoy the benefit of the corpus is implied 


Relative to a transfer of both re- 


of power generated by its engine and 
transmitted directly or indirectly to 
the object to be moved”; such “use” 
includes drawing a load by the truck, 
although “fastened to it in some man- 
ner, srather) than’ = ©). carriedi@im 
its bed,’ and although the object 
moved may be a wagon on wheels. 
Quality Dairy Co. v. Ft. Dearborn 
Casualty Underwriters, (Mo.) 16 S.W. 
(2d) 618, 614. (2) As used in a cer- 
tain ordinance relative to vehicles, 
“use” means “use for travel upon the 
public streets and highways.” City 
of Lincoln v. Gerard, 160 N.H. 839, 840, 
329 Ill. 501. (3) In a statute pro- 
hibiting a municipal authority from 
passing any ordinance limiting the 
use of motor vehicles, “use” is not 
used in its broadest sense, “but is 
limited to mean the mere driving of 
the machine over the streets of mu- 
nicipalities, and does not include the 
means furnished or the method adopt- 
ed for the operation of the machine 
while poe so driven.” City of Chi- 
cago v. Shaw Livery Co., 101 N.E. 
588, 590, O68 Ill. 409. 


[n] Water.—As contemplated by 
the law of waters, “an extravagant 
and wasteful application of water, 
even though a useful project, or the 
employment of water in an unbene- 
ficial enterprise is not included in the 
term ‘use.’’”’ In re Water Rights of 
Desynuces River and Tributaries, 286 

. DOdy Dt bed Or. C280 See Caviness 
re La Grande, LI9SE.. WLFe38,, 6OhOr 
410 [quot In re Water Rights ‘of Des- 
chutes River and Tributaries, 286 P. 
DESO lyon Ore o2e.. Cantrall wm. 
Sterling Min: Co. 122) Py 42,7 45"-64 
Or. 516] (“use of water by any one 
in a legal sense is always qualified 
by the condition that it must be re- 
stricted to such quantity and time of 
employment only as may be reason- 
ably necessary for the accomplish- 
ment of some useful purpose’). 


39. Matter of Scharmann, 118 N.y. 
pe 63 Misc. 640, 642,,7 Mills Surr. 


40. Matter of Scharmann, 118 N.Y. 
ago 63 Misc. 640, 642, 7 Mills Surr. 


oa Fay v. Fay, 1 Cush. (Mass.) 93, 
42. Fay v. Fay, supra. See case 


infra this note. 


[a] Life estate.—‘The term ‘use,’ 
as employed [in the will in question] 
- « Clearly evinces an _ intent 
ee Ore Com. . a life estate 


only, since that word, when applied 
under similar conditions, generally 
means the transfer of an interest in 
land of that duration.’’ Love v. Walk- 
en 1b. 296), 3015-59 7Or. tobe Uses 
as synonymous with “life estate” see 
infra § 3. 

cod See Deeds § 280 text and note 


44, Hurt v. Hurt, 93 S.E. 672, 674, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


USE 


alty and personalty, “use” has been held not to pass 
title,#® nor to confer the absolute power of aliena- 
tion.#® 


License. “Use,” it has been said, is ordinarily 
employed when the owner contracts to give another 
person under him a right to occupy as a licensee.** 


Under civil law, a “use” is the right which a per- 
son has to use or enjoy the property of another ac- 
cording to his necessities.48 ‘Use,’ as part of the 

unwritten law of Spain, has been defined to be that 
which has arisen from those things which a man 
says and does, and is of long continuance, and with- 
out interruption.*® 


[§ 3] 3. Other Words Compared. “Use” is syn- 
onymous with “benefit,’®° “employment,”®* and, in 
reference to land, with “enjoyment” and “occupan- 
ey.”52 As used in a will, by which the “use” of 
property is given for the lifetime of the donee, 
“use” is synonymous with “life. estate.’>3 “Use,” 
may be equivalent to “operation.”°* “Use” and 
“ownership” are not synonymous.®> “Use” has been 
distinguished from “trust”®> and “usufruct.’°* 


[66 C.J.] 69 


“Use” has also been distinguished from “actual oc- 
cupancy,’”’®’ “hiring,”®® and “management.” 


[§ 4] 4. Phrases. “Use” and “uses” have been 
used in certain phrases which have been judicially 
construed.°t 


To make use of, to put to use. 
rive service from.®? 


Uses and profits. The phrase has its pertinent 
place in a conveyance of real estate, whether by 
deed or mortgage.°* As such, it is descriptive of 
the necessary incidents of the ownership and posses- 
sion of real estate.** It does not necessarily imply 
any reference to personal property.®® 


Other phrases: “Actual use,’°* “all right to the 
use,”’°* “a use of the thing hired in a manner con- 
trary to the agreement of the parties,’’®® “available 
use,’”’®® “available for use,’”’”° “be held for the use,”*? 
“beneficial use,”*? “business and factory use,”™? “by 
the use of tools or explosives applied directly to the 
outside thereof,”"4 “by the use of tools or explosives 
directly thereupon,”’> “charitable use,”’?® “compen- 
sation or damages for or on account of the ap- 


To employ, to de- 


121 Va. 413 [quot Bristow v. Bristow, 
120 S.E. 859, 860, 138 Va. 67]. 

45. Matter of Metcalf, 27 N.Y.S. 
879, 6 Misc. 524, 525, 1 Gibb.Surr. 16 
(construing a will, the court held 
that “it cannot be pretended that the 
title to the farm would pass under the 
provision for its ‘use,’ and the word 
embraces, and is applied to, both 
kinds of property. If it will not pass 
the title to the farm, how can it be 
held that it does so as to the per- 
sonalty ?’’). 

46. Goudie v. Johnston, 10 N.E. 
296, 297, 109 Ind. 427 (in a- will, 

* “use” is a word “of much force,” con- 
fining ‘‘the estate to the hands of the 
first taker, since it is logically incon- 
ceivable that one having a right to 
use can possess the absolute power of 
alienation’’). 

47. Roberts v. Lynn Ice Co., 73 N. 
FB. 523, 524, 187 Mass. 402. 

48. Escriche D. [quot Mulford v. 
Le Franc, 26 Cal. 88, 102]. 

[aj] “One of the three personal 
servitudes, which are, use, usufruct, 
and habitation. It is.established by 
contract, by last will, and by prescrip- 
tion.” Escriche D. [quot Mulford v. 
Le Franc, 26 Cal. 88, 102]. ° 

Property generally see Modern 
Civil Law §§ 212-294. 

49. Strother v. Lucas, 12 Pet. (U. 
S.) 410, 445, 9 L.Ed. 1137. 

50. See Benefit 7 C.J. p 11387 text 
and note 53. See also supra § 1 note 
25 [a], [b]. 

Addition of “benefit” to “use” as not 
changing iustruction see Benefit 7 C.J. 
p 1187 note 53 [a]. 

Bl. See Employment 20 C.J. p 1245 
note 60 [a]: See also supra § 1. 

B52. See Occupancy 46 C.J. p 894 
mote 30 [a]. See also supra § 1 note 
[a] (1). 

“Actual occupancy” distinguished 
see infra text and note 58. 

53. Schwartz v. Gehring, 7 Ohio 
Cir.Ct. 426, 427, 4 Ohio Cir.Dec. 662. 


“Life estate” see Estates § 59. 


54. See Transportation § 4 note 
65 fay. 

“Qperation” of motor vehicle dis- 
tinguished see infra § 10 note 47. 

55. State v. Stockwell, 134 N.W. 


GOW EUs on ND alent athe sient to 
use . [is] but an incident of 
ownership . not 
implying ownership”). 

Privilege of “use” involved in own- 
ership distinguished from “use” see 
supra § 1. 


56. See infra § 4 note 80. 


57. See Modern Civil Law § 261 
note 60 [c] (1). See also Brohm v. 
Berner, (N.J.) 77 A. 517 (in a will 
by which a bequest is made ‘‘to her 
own private use,” ” implies 
“something more than a mere 
usufruct’). 


58. White v. Britton, 56 S.E. 232, 
234, 75 S.C. 428 (where a deed pro- 
vided that property should be held 
in trust ‘for the use of the preacher 
or preachers who shall hereafter 
serve Zoar Church . and for 
no other purpose,” “possibly the gran- 
tor meant, as the plaintiffs contend 
he did, that the use should be actual 
occupancy of the property by the 
preacher in charge of Zoar Church; 
but he did not say so, and there is 
nothing in the context to authorize 
the court in limiting the word ‘use,’ 
having such a general significance, to 
mean actual occupancy and use. Not 
only actual occupancy by the preach- 
er in charge of Zoar Church as a resi- 
dence, but cultivation of the land by 
or for him, or his use of wood from 
it, or of the rent received for it, 
would meet the requirements of the 
deed that it should be for his use’’). 


59. See Employment 20 C.J. p 1245 
note 60 [a]. 


“Hiring” see Hire 29 C.J. p 756 
fext and notes 67, 68. 


60. Browne v. City of New York, 
210 N.Y.S. 786, 795, 125 Mise. 1 (per 
Waegner, J., as used in a statute rela- 
tive to the “management and use of 
its streets” by a municipality, ‘“‘ ‘man- 
agement’ implies a_ discretionary 
power of direction, other than regu- 
lation of police nature already con- 
ferred. ‘Use’ implies the application 
of the management. The former term 
is one relating to guidance and con- 
trol; the latter, to actual utility and 
performance. One precedes the oth- 
er, as the purpose precedes the act’’). 


“Management” 38 C.J. p 524. 


os See infra text and notes 62-99, 
=—69. 


necessarily 


62. Astor v. Merritt, 4 S.Ct. 413, 
111 U.S. 202, 213, 28 L.Ed. 401 [quot 
State v. Stockwell, 134 N.W. 767, 773, 
23 N.D. 7901]. 


[a] “Make use of” compared with 
“exercise” and “put in practice.’— 
As used in the grant and prohibitory 
part of a patent, “make use of” has 
a wider application than “exercise” 
and “put in practice.”” British Motor 
Syndicate v. Taylor, [1909] 1 Ch. 577, 
583. “Exercise” 25 C.J. p 165. “Put 
in practice” see Put 51 C.J. p 107 text 
and note 60. 


63. EFarmers’ & Merchants’ State 
Sav. Bank of Manchester v. Kriegel, 
195 N.W. 624, 626, 196 Iowa 833. 


64. Farmers’, etc., Bank v. Kriegel, 
195 N.W. 624, 626, 196 Iowa 833. 

65. Farmers’, etc., Bank vy. Kriegel, 
supra. 


66. See Actual 1 C.J. p 1185 text 
and note 82. See also supra § 2 note 
38 [d]; and case infra this note. 


[a] “In actual use.”»—Within the 
meaning of an act relative to customs 
duties, the phrase may include wear- 
ing apparel that has not actually 
been worn or applied to proper per- 
sonal use. Astor v. Merritt, 4 S.Ct. 
413, 111 U.S. 202, 218, 28 L.Ed. 401. 


“Actual use or occunation’” see 
ee 1 C.J. p 1185 text and note 


Potential availability distinguished 
see Navigable Waters § 7. 


67. Braun, Bryant & Austin v. Mc- 
Guire, 255 P. 808, 821, 812, 201. Gal. 
134 (as used in charter, does not in- 
clude the right to manufacture). 


68. Carstensen  yv. Gottesburen, 
(Cal.) 9 P.(2d) 831, 832. 


69. Defined see Available 6 C.J. p 
872 text and note 99. 


70. See infra § 9 text and note 58. 
71. See Hold § 8 text and note 87. 
72. See Beneficial 7 C.J. p 1047 


text and note 21. 


73. See Business 9 C.J. p 1104 text 
and note 54. 

74. See Burglary and Theft Insur- 
ance § 7 note 25 [a] (3). 

75. Blank vy. National Surety Co., 
165 N.W. 46, 181 Iowa 648, L.R.A. 
1918B 562. 


76. Defined see Charities § 4. 


70 [66 C.J.] 


propriation or use by the state,”’*? “contingent use,”’*® 
“eontinuous and uninterrupted use,’?® “declaration 
of use,”®° “entering, leaving, or making use of any 
port in the district,”®1 “exclusive use,’’®? “fitted for 
use,”8? “fit only for such use,”®* “for her own use,”8> 
“for her use during her natural lifetime,’”’®® “for her 
use while living,’’’? “for his own use and benefit,”** 
“for my use and benefit,”’8® “for the use and benefit 
of the said water plant property,’®® “for the use 
of,”®! “for use as evidence,’”®* “for use during her 
natural life-time,”®? “free use,”°* “full and entire 
Use; eo yeah use of property, 06 “hey use, een atk 
own use,’’®’ “income, rents and use,”°?°® “infringe- 
ment of "sueh copyright by the unauthorized manu- 
facture, use, or sale of interchangeable parts,”? “in- 
temperate in the use of intoxicating liquors,”? “in- 


77. Bastian v. State, 175 N.Y.S. [c] 


USE 


“For the use of said gyvist- 


temperate use of intoxicating liquors,’”? “interstate 
use,”* “in use,”> “lawful use,”® “loan or use,”" 
“making use,”® “maintenance and use,”® “manage- 
ment and use of its streets,”1° “nonstreet use,”?? 
“open to use,’’2? “operating a water system for pub- 
lic use,”!® “ordinary use [or uses],”?4 “or similar 
uses,”15 “out of use,”*® “ ‘ownership, maintenance, 
or use’ of the truck,’”!? “permissive use,’”® “person- 
al use,”!® “primary and inherent use,’”?° “property 
to which value is imparted by its use under a rail- 
road or canal franchise,”’?! “public use,”?? “rea- 
sonable use,”?? “remain for the use of the widow 
and family, “secondary and ineidental use,’’?® 
“separate use,”?° “shall desire for her use,”’?7 “shall 
have the use and control of,”’?8 “shifting use,”?® 


924 


App.D.C. 104, 267 F. 748, 749. 


564, 566, 104 Misc. 287. 


78. Defined see Contingent 13 C.J. 
p 117 text and note 48. See also Es- 
tates § 199. 


79. Defined see Easements § 37. 


80. Stroud Jud. D. fquot 4 Enc. 
Laws of England 159, 160] (‘in its 
common acceptation, differs in two 
respects from the closely analogous 
phrase ‘Declaration of Trust’: (1) 
The word ‘Use’ is restricted to refer 
only to Real Estate, whereas ‘Trust’ is 
extended to all kinds of property; and 
(2) ‘Use’ was of common occurrence 
in times when there existed no methed 
by which the moral rights and claims 
of the Cestui que Trust could be en- 
forced, whereas the word ‘Trust,’ 
when employed in pari materia with 
‘Use,’ has always contained within it 
a necessary implication that the rights 
and claims of the Cestui que Trust 
would be enforced in Courts of 
Equity, and now, since the coming 
into operation of the Jud. Act, 1873, in 
Courts of Law also. Morover, since 
the Statute of Uses, the word ‘Use’ 
has been commonly restricted to de- 
note Uses which are capable of being 
executed into Legal Estates by the 
statute’’). 


Declaration of trust see Trusts §§ 


81. See Port § 9 text and note 81. 


82. See Exclusive 23 C.J. p 275 text 
and note 75. See also supra § 2 note 
38 [d]; and infra § 9 note 93 [a]. 

83. See Fit § 3 text and note 40. 

84. See Customs Duties § 22 note 
87 [a] (5). 


85. See For 26 C.J. p 792 text and 
note 7. 
86. Goudie v. Johnston, 10 N.E 


296, 297, 109 Ind. 428, 429 [quot Mace 
v. Hollenbeck, (Mo.) 175 S.W. 876, 


878]. 

87. See For 26 C.J. p 792 text and 
note 8. 

gs. See Benefit 7 C.J. p 1137 text 
and note 64. See also Public Lands 
§ 190. 

89. See For 26 C.J. p 793 text and 
note 15. 


90. Bank of Commerce & Trust Co. 
v. City of Memphis, 290 S.W. 990, 991, 
155 Tenn. 63. 


91. See For 26 C.J. p 798 text and 
note 67. See also cases infra this 
note. 

[a] “For the use of a wharf, dry- 


dock, or marine railway.’’—The James 
TT, Furber, 129 F. 808, 810. 

[b] “For the use of said child or 
children.”—Thompson’s Hstate, 35 Pa. 
Co. 321, 325. 


mill..—-Woodring v. Hollenbach, 51 A. 
$18, 202) Pa.165, 69. 


[d] “Zor the use of the county.” 
—Shepard v. Murray County, 24 N. 
W. 291, 33 Minn. 519, 520. See James 
Vis Wilder, 25 Minn. 305, 311 (‘for the 
public use of the county” equivalent). 
“Public use” see Public § 94. 


[e] “For the use of the govern- 
ment.”—Construing the phrase as 
used in a statute relative to prize 
money, “in no proper sense can it 
be said that a thing destroyed to pre- 
vent use by the hostile force, and 
thereby actually bereft of entity, is 
appropriated to the use of the gov- 
ernment. The use of nothing as if it 
were something baffles conception 

. [the statute] does not con- 
template that the use of the vessel 
appropriated should consist in the 
act of laying waste to it, or in an- 
nihilating wit or the benefit arising 
therefrom.” The Santo Domingo, 119 
HY. 386, 387, 390. 

{f] “For the use of the inhabitants 
of such township for the use of 
schools.”—Special School Dist. No. 5 
of Mississippi County v. State, 213 
S.W. 961, 962, 963, 139 Ark. 263. 


92. See For 26 C.J. p 793 text and 
note 72. 
93. Goudie.v. Johnston, 10 N.E. 


296, 297, 109 Ind. 427. 


94 See Free 27 C.J. p 894 text and 
notes 3, 4. 


95. See Full § 2 text and note 75. 
96. See Full § 2 text and note 66. 
97. Hurt v. Hurt, '93°S.E. 672, 674, 


121 Va. 413. 


98. See His 29 C.J. p 757 text and 
note 4, 
Boas See Income § 9 text and note 
o. 


1. Irving Berlin, Inc. v. Daigle, 31 
F.(2d) 832, “334, 835 (as used in statu- 
tory phrase, if ” “refers only. to 
such as would have been authorized 
if the user had been a licensee of the 
mechanical reproduction right, and 
not to a use of the copyrighted work, 
which would be an infringement of 
another separate and distinct exclu- 
sive right possessed by the copy- 
right proprietor, and not acquired by 
an alleged infringer’’), 

2. Ury v. Modern Woodmen of 
America, 127 N.W. 665, 666, 149 Iowa 
706 (as used in by-law of insurance 


society, “habitual use or at least 
something more than occasional or 
isolated instances of overindul- 
gence’’). 


3. See Eilat ie bes 33° C.J. p’ 167 
note 36 [a]. 


4H. Kuhn & Sons v. Letts, 50 


cae Defined see In § 8 text and note 


Ge 
and note 11 


7. See Loan § 2 text and note 59. 
8. See Make § 3 text and note 54. 


9. Inre Scharmann, 118 N.Y.S. 687, 
688, 63 Misc. 640. 


10. See supra § 3 note 60. 

11. See 46 C.J. p 494. 

12. See Open § 2 text and note 14. 
gate See Operate § 5 text and note 
faite See Ordinary § 1 text and note 
Ay Gig See Similar § 4 text and note 

16. Defined see Out § 8 text and 
note 64. 


17. Panhandle Steel Products Co. 


v. Fidelity Union Casualty Co., (Tex. 


Civ.App.) 23 S.W.(2d) 799, 801. 


18. Defined see Permissive 48 C. 
J. p 924 text and notes 78, 79. 


ies See Personal § 24 text and note 
20. See infra § 9 note 93 [a]. 
21. See infra § 9 note 5. 
22. Defined see Public § 94. 


“For the public use” see For 26 C. 
J. p 793 text and note 61. 


“Other public uses’ see Other § 4 
text and note 36. 

“Prior public use” see Prion 50.C. 
J. p 325 text and note 36. 

23.* See Reasonable § 3 text and 
note 74. 

“Reasonable use and management” 
See Reasonable § 3 text and note 75. 


24. Sipes v. Mann, 39 Pa. 414, 416. 
25. See infra § 9 note 93 [a]. 
26. See Separate § 3 text and note 


ae See also Husband and Wife § 


27. See Her 29 C.J. p 347 text and 
note 61. 
28. Blanton vy. First National Bank 


of Forrest City, 219 S.W. 305, 307, 142 
Ark. 404 (in will providing that tes- 
tator’s wife “shall have the use of 
and control of” certain portions of the 
estate, although she did not have the 
absolute title to the funds, “yet she 
did have the right to avail herself 
of the funds, and to enjoy the use 
of them for her own purposes, accord- 
ing to her pleasure and necessities. 
Such right was bestowed by the words 
‘use’ and ‘control’ giving the same 
their plain and ordinary meaning”’’). 


29. Defined see Estates § 198; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


¥ a 
, 
¢ 

y 
Bb 


’ 
“ 


y 


See Lawful 36 C.J. p 969 text © 


AL See 


“sole and separate use,’’®° “sole use,”*! “springing 
use,’’°? “street use,’?? “supplies furnished for use 
in and about the construction,’** “the use,”*® “the 
use of,”°° “the use thereof in fee simple, or for a 
less estate,”?7 “to be interested in the loan or use, 
of any funds raised by the improvement districts,’’** 
“to have the use of all my moneys during her natural 
life,’’°® “to her own private use,”’*® “to raise money 
to purchase or build a town hall or other building 
for the use of the town,’’41 “travel and use,”*? 


USE 


tion,”>° “use and 
54 
law,”® 


furniture,”’>® 


“unusual use of a road,”#3 “use and benefit,”’** “ ‘use 


6 text and notes 54-57. See 
281; Wills [40 Cyc 


Shift § 
also Deeds § 
1648]. 
“Shifting or springing use” 
Shift § 6 text and note 61. 
30. See Husband and Wife § 427. 


31. See Sole 58 C. J. p 803 note 14. 
See also Husband and Wife § 427. 


32. Defined see Estates § 197. 
also Shift § 6 note 54 [a]; 
[40 Cyc 1648]. 

33. Defined see Street § 2 text and 
notes 22, 23. 

34 American Hardware & Equip- 
ment Co. v. Detroit Fidelity & Surety 
Conn b6cS. Be tOn Til, 159 “S.C 263 
(in the contract of a surety by which 
it engaged to be bound for “supplies 
furnished for use in and about the 
construction” of a highway, the ‘‘use”’ 
is not limited to supplies ‘‘totally used 
or consumed’). 


85. Little v. Colman, 66 A. 483, 
484, 74 N.H. 215. See also cases in- 
fra this note. 


[a] “‘*fhe use’ of a street.”—Be- 
loit, D. L. & J. Ry. Co. v. Macloon, 
116 N.W. 897, 900, 136 Wis. 218. 


[b] “Ihe use’ of tracks or termi- 
nal facilities."—Louisville Bd. of 
Trade v. Louisville, etc., R. Co., 40 
Int.Com.Commn.., 679, 690 [quot 
People v. Public Service Commission, 
163 N.Y.S. 777, 784, 177 App.Div. 208]. 


36. See cases infra this note. 


[a] “fhe use . . . of the por- 
tion purchased by it or them.”— 
Pioneer Sand & Gravel Co. v. Seattle 
Construction & Dry Dock Co., 173 P. 
508, 511, 102 Wash. 608. 


[b] “Ihe use of the public.”—City 
of Louisville v. Haugh, 163 S.W. 1101, 
1103, 157 Ky. 643. 


Distinguished from. “the use and 
benefit of” see infra note 44 [e]. 


“Wse of” see infra text and note 57. 


87. Webster v. Susquehanna Pole 
Line Co. of Harford County, 76 A. 254, 
112 Md. 416, 484, 21 Ann.Cas. 357. 


88. Little Rock Street Improve- 
ment Dist. v. Taylor, 40 S.W.(2d) 786, 
788, 789, 184 Ark. 92. 


39. See supra § 2 note 38 [b]. 
40. See supra § 3 note 57. 


41. First Wisconsin Nat. Bank of 
Milwaukee v. Town of Catawba, 197 
N.W. 1013, 1016, 183 Wis. 220 (con- 
struing a statute authorizing a town 
“to raise money to purchase or build 
a town hall or other building for the 
use of the town,” although “this lan- 
guage would not authorize a town to 
porrow money for the erection of a 
building to be used wholly for com- 
mercial or private purposes . . . 
it is language vesting a large dis- 
cretion in the voters as to the kind of 
a building to be erected for the public 
use. There must be some flexibility 
in the meaning of the words ‘use of 
the town’’’). 

42. See Travel § 2 text and note 70. 


43, Commonwealth v. Illinois Cent. 
R. Co., 47 S.W. 258, 104 Ky. 366, 369, 


see 


See 
Wills 


20 Ky.L. 606 (‘to tear down, and keep, 


down unreasonably long, the over- 
head bridge which constituted a part 
of the highway over the railway 
track, is not an ‘unusual use of a 
POAG pas se vn db 1S) NOt las Use of the 
ion at all, but a total destruction of 
it, 

44. New York Life Ins. Co. v. Da- 
ley, 143 P. 1088, 1034, 25 Cal.App. 
376; Elwell v. Stewart, 203 P. 922, 
110 Kan. 218, 219. See also cases in- 
fra this note. 

[a] “Words of wide application 
and mean the entire beneficial inter- 
est in the property in question.’ Rob- 
erts v. Lynn Ice Co., 73 N.E. 523, 524, 
187 Mass. 402. See Sexton y. Cronk- 
hite, 127 N.E. 829, 830, 74 Ind.App. 
245 (‘words of wide application, and 
cover the entire beneficial interest in 
the land in controversy”). 

{b] “Apt words in connection with 
a life estate, but which hardly would 
be used where the intention was to 
give an absolute estate.” Fuller v. 
Withus 49 N.E. 916, 917, 170 Mass. 

[ce] Unrestricted use.— Where 
trustees are to receive and hold prop- 
erty in trust for the “use and benefit” 
of the cestui, “in the absence of re- 
strictions in its acquisition the use 
contemplated is unrestricted use.” 
Nunn v. Titche-Goettinger Co., (Tex.) 
196 S.W. 890, 892. 

[ad] Im statute relative to setting 
apart exempt property, the phrase 
does not include statutory “allowance 
to the widow and minor children” of 
one year’s supply of provisions. Pace 
v. Eoff, (Tex.) 48 S.W.(2d) 956, 962. 

[e] “Zhe nse and benefit of.”’— 
“The use of” distinguished. Roberts 
v. Lynn Ice Co., 73 N.B. 523, 524, 187 
Mass. 402. 

45. Blankenbeck v. Foster, 89 So. 
Ute A oma0 GH nla Sos 

46. Boardman vy. Boardman, 62 A. 
339, 342, 78 Conn. 451, 12 L.R.A.N.S. 
779 (synonymous with “the dividends, 
rents, and profits,” as used in a will). 

gat See Modern Civil Law §§ 285- 
287. 

[a] “Use and occupancy” equiva- 
lent.—Straus vy. Elliott, 9 So. 102, 103, 
43 La.Ann. 501. ‘Use and occupancy” 
see infra text and note 49. 


48. Fay v. Fay, 1 Cush. (Mass.) 
93, 104. 
49. Michael v. Prussian Nat. Ins. 


Comncs SNe Ee Sls SLA. 8135) Ld Ne i 
25; Chatfield v. 4#tna Ins. Co., 75 N. 
Y.S. 620, 621, 71 App.Div. 164; Tan- 
enbaum v. Simon, 81 N.Y.S. 655, 656, 


657, 658, 40 Misc. 174, 178; Tanen- 
baum v. Freundlich, 81 N.Y.S. 292, 
298, 294, 39 Misc. 819, 820. See Oc- 


cupancy 46 C.J. p 894 text and note 
43. 

[a] “As terms of insurance,” “ ‘use 
and occupancy’ . .._. may assume, 
within their general scope, the ex- 
pectation of profits and earnings de- 
rivable from property; but the terms 
appear to have a broader significance 
as to the subject of insurance and to 
apply to the status of the property 
and to its continued availability to the 
owner for any purpose he may be able | 
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and benefits’ of domestic animals,”’4® “use and in- 
come,”*® “use and habitation,”47 “use and improve- 
ment,”4® “use and oceu eae A d 

‘ pancy, use and occupa- 


operation,”’®? “use and services,”>? 


“use by himself,”®? “use, custom, and the common 
“use forever,”°® 
come,”5* “use of,”57 “use of another,”®’ “use of 
“use of land forever,”®° “use of the 
realty during his life,’®! “use of the same for her 
lifetime,”®? “use of the still,”®? “use of the town,” 


“use, interest, and in- 


to devote it to.” Michael v. Prussian 
Nat. Ins. Co., 63 N.E. 810, 171 N.Y. 
25) Spe 

“Use and habitation” equivalent see 
supra note 47 [al]. 

50. Thompson’s Estate, 35 Pa.Co. 
821, 325 (“the words . properly 
state the nature of the enjoyment of 
property by a tenant for life’’). 

51. Ex p. Stone, 192 P. 71, 72, 48 
Cal.App. 463. See Master and Serv- 
ant § 793 note 28. See also cases in- 
fra this note. 

[a] “Use and operation of a rail- 
road.”—Lugar v. Missouri Pac. R. Co., 
(Mo.) 283 S.W. 738, 740. See St. Lou- 
is, I. M. & S. Ry. Co. v. Wiseman, 177 
S.W. 1139, 1141, 119 Ark. 477 (con- 
struing St. Louis, etc., R. Co. v. In- 
gram, [Ark.] 176 S.W. 692, 695 and 
holding the phrase as used in that 
opinion to relate ‘“‘to that department 
of the service in which employees, at 
the time of their injury, are actually 
engaged in the running of trains or in 
work that is incident thereto or inti- 
mately connected therewith’’). 

“Use and operation of any railway” 
see Operation 46 C.J. p 1116 text and 
note 38. 

Mi ae Pournell v. Harris, 29 Ga. 736, 
53. Lucas v. 
286, 183 Wis. 529. 
54 Strother v. Lucas, 12 Pet. (U. 
S.) 410, 445, 9 L.Ed. 1137 (“an unwrit- 
ten law of three kinds” applicable to 
Louisiana under the dominion of 

Spain). 


55. Beistel v. 


Mueller, 198 N.W. 


Westmoreland Co., 
91 Pa.Super. 348, 349 [quot City of 
Philadelphia v. Merchant & Evans 
Cor, 245 Al-706;- 707, 296 Pas 2c: 


BBS. See Income § 9 text and note 
57. Linton v. Howard, 128 N.W. 
793, 795, 796; “163 Mich. 556 (‘the 


term . . . has, in some cases in 
this court, been held to be ambigu- 
ous’). 

“The use of” 
note 36. 


58. Bass v. Commonwealth, 300 S. 
W. 866, 868, 222 Ky. 310 (in statute 
relative to embezzlement, the words 


see supra text and 


“clearly apply to the employer’s 
use’). 
59. Wilkes v. Goodwin, [1923] 2 


KB. 86,195, :9.6,-97, 108, 10%. 1094 dibs 
Crane v. Cox, 92 L.J.K.B. 544, 545. 

60. Farrar v. Cooper, 34 Me. 394, 
398 (“a conveyance of the ‘use of 
land forever’ is equivalent to a con- 
veyance of the land’). 


61. Thompson v. Thompson, 18 So. 
247, 107 Ala. 163, 166. 


62. Candee v. Connecticut Sav. 
Banks G1 :A.5 5; 552)) 8h (Conn. 372,082 
L.R.A.N.S. 568 (as a reservation in 
making a gift of a fund in a bank, 
considering the circumstances under 
which it was used, the words ‘ ‘use 
of the same for her lifetime’ simply 
included the income or profit of the 
money in the bank’’). 

63. See supra § 1 note 33. 


64 See supra note 41, 
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“use of the tracks,’ 


Wiaysene? 


[§ 5] B. As Verb—1. In General. 
“use” is a word of wide signification.’° 
hand, it has been said to have a definite, fixed, and 
on the other, 
been characterized as a very indefinite term.7? 
“Use” must be construed with 
The word as a verb has two meanings 
recognized by all lexicographers and unconsciously 


well-understood meaning; 


is an active verb.73 
its context.74 


65. Little Rock, ete., R. Co. v. St. 
ouiss “ete: “R. 6 Cox, 59 B. 400, 408 
[quot People v. Public Service ‘Com- 
mission, 163 N.Y.S. 777, 784, 177 App. 
Div. 208). 

66. City of Philadelphia v. Mer- 
chant & Evans Co., 145 A. 706, 707, 296 
Pa. 7126. 

67. Wisconsin Box Co. v. Wiscon- 
sin Tax Commission, 224 N.W. 483, 
484, 198 Wis. 439 (in statute relative 
to tax deduction, the phrase does not 
include depreciation ‘‘in the nature 
of obsolescence,” specifically, the de- 
preciation of a Sawmill in the propor- 
tion that the timber cut during the 
year bore to the total, amount of tim- 
ber available to be cut by the saw- 
mill) 

68. See Rental § 10 note 54 [a]. 

69. See Operation 46 C.J. p 1116 
text and note 39. 

70. British Motor Syndicate v, 
Taylor, £1900] 1 Ch. 577, 583. 

71. Cypress Lawn Cemetery Ass’n 
v. City and County of San Francis- 
co, (Cal.) 284 P. 506, 507. 

72. Bill v. Stewart, 31 N.E. 386, 156 
Mass. 508, 510. 

73. Buckwalter v. Commissioner 
of Internal Revenue, 61 F.(2d) 571, 
572; Tutton v. State, 110 S.E. 455, 
456, 28 Ga.App. 152. 

[a] To abstain from use cannot 
be considered as the equivalent of ‘‘to 
use.’ Buckwalter v. Commissioner 
phyancernal Revenue, 61 F.(2d) 571, 

72. 

{b] In statutory phrase “used in 
conveying,” relative to the condem- 
nation of a vehicle for conveying liq- 
uor, “used” “involves in its definition 
some action or purpose on the part 
of the person using the _ vehicle.” 
Tutton y. State, 110 S.H. 455, 28 Ga. 
App. 152. ‘‘Used” see infra § Te 


74. State v. Stockwell, 134 
767, 772, 23 N.D. 701. 


75. State v. Gastonguay, 
402, 408, 118 Me, 31. 


76. Webster D. [quot Park v. Can- 
dler, 39 S.E. 89, 113 Ga. 647, 655; Tut- 
ton v. State, 110 S.E. 455, 456, 28 Ga. 
App. 152; Treolo v. Iroquois Auto 
inis..Co., 180 N.E. 575, 576, 348 Ill. 93 
Rice v. ‘Fields, 232 S.W. 385, 386, 192 
Ky. 161; Ball v. Houston, 66 P. 358, 
11,-Ok1, 233, 235; Camenzind v. Free- 
. land Furniture Co., 174 P. 139, 147, 89 
Or. 158; State v. St. Lawrence County 
Bd. of Equalization, 92 N.W. 16, 16 
S.D. 219, 222; White v. State, 284 P. 
764, 765, 41 Wyo. 256]; Whitaker v. 
Regents of the University of Cali- 
fornia, 178 P. 308, 310, 39 Cal.App. 
111 [quot Cypress Lawn Cemetery 
Assoc. v. City and County of San 
Francisco, (Cal.) 284 P. 506, 507, and 
cit Cyc]; State v. Davis, 33 A. 439, 
14 Del. 558, 561 [quot State v. Stock- 
well, 134 N.W. 767, 773, 23 N.D. 70]; 
State Vie Gastonguay, 105 A. 402, 403, 
118 Me. 31; Snow v. Columbian Ins. 


N.W. 
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“use of the yard room,”*® 
“use, wear and tear,’®’ “value of the use,”°* and 
“while in use or operation upon the public high- 


USE 
employ ;7° 


As a verb, 


- 81 
On the one | 16; 


it has 
It 


Co., 48 N.Y. 624, 627, 8 Am.R. 578. 

[a] “In ordinary language.”— 
State v. Stockwell, 134 N.W. 767, 773, 
Zola kOe 

[b] “In this sense the word would 
include a single isolated instance of 
use.” State v. Gastonguay, 105 A 
402, 403, 118 Me. 31. 

“Employ” 20 C.J. p 1238. 

77. Johnson D. [quot dis op in 
Brown v. McKee, 2 N.Y.CityCt. 320, 
335, 57 N.Y. 684]; Ex parte Smith, 
102’ So. 122125, 242. Alan. 262. 

{a] Similar definition—‘‘To em- 
ploy to any purpose.” Johnson D. 
[quot British Motor Syndicate v. Tay- 
lor, [1900] 1 Ch. 577, 583 (“the first 
meaning assigned to the word 
‘use’”’ 

[b] “In common parlance.”—Ex 
reas Smith, 102 So. 122, 125, 212 Ala. 
62. 

[c] “As relating to one’s posses- 
sion, the word ‘use’ includes every 
purpose for which such property may 
be used.” Gulf Refining Co. v. Smith, 
139 S.E. 716, 718, 164 Ga. 811. 

78. Standard D. [quot Park vy. Can- 
dler, 39 S.H. 89, 113 Ga. 647, 655; Tut- 
ton v. State, 110 S.E. 455, 456, 28 Ga. 
App. 152; Fleshman’s Estate, (Idaho) 
5Ub. (20d) 0727, 281. 

79.° Century D. [quot Park v. Can- 
dler, 39 S.E. 89, 113 Ga. 647, 655; Dis 
op in State v. Stockwell, 134 N.W. 
LOtgE oo, 2omN. Dee COnd.s Whitaker v. 
Regents of the University of Cali- 
fornia, 178 P. 308, 310, 39 Cal.App. 
111 [quot Cypress Lawn Cemetery 
Ass’n v. City and County of San Fran- 
cisco, (Cal.) 284 P. 506, 507]. 

[a] Primary meaning.—Camen- 
zind v. Freeland Furniture Co., 174 P. 
139, 147,89 Or. 158. 

80. Century D. [quot Park v. 
Candler, 39 S.H. 89, 113 Ga. 647, 655; 
Dis op in State v. Stockwell, 134'N. Ww. 
767, 786, 23 N.D. 701; Camenzind v. 
Freeland Furniture Go., 174. Pi 139, 
147, 89 Or. 158]; Webster D. [quot 
Park v. Candler, 39 S.E. 89, 113 Ga. 
647, 655; Rice v. Fields, 232 S.W. 
385, 386, 192 Ky. 161; McGuire v. 
Gallagher, 59 A. 445, 99 Me. 334, 336; 
Dis op in State v. Stockwell, 134 N.W. 
1675. 786, 23 ND. 7013 Ball v. Houston, 
66 P. 358, 11 Okl. 933, 235; Camen- 
zind v, Freeland Furniture Co., alae: Sa 
139, 147, 89 Or. 158; White Vv. State, 
284 P, 764, 765, 41 Wyo. 256]; Whit- 
aker v. Regents of the University of 
California, 178 P. 308, 310, 39 Cal. 
App. 111 [quot Cypress Lawn Ceme- 
tery Ass’n v. City and County of San 
Francisco, (Cal.) 284 P. 506, 507]; 
State v. Davis, 33 A. 439, 14 Del. pee 
561 [quot State v. Stockwell, 134 N 
W..76%, 773, 23 ND. 70]. 

81. Webster D. [quot Park v. 
Candler, 39 S.E. 89, 113 Ga. 647, 655; 
Tutton v. State, 110 S.E. 455, 456, 28 
Ga.App. 152; Treolo v, Iroquois Au- 
to Ins. Co., 180 N.E. 576, 576, 348 Tl. 
93; Rice v. Fields, 232 S.W. 385, 386, 


differentiated in common speech :75 
to employ for any, purpose;*? 
ploy for the accomplishment of a purpose;7® to 
employ for the attainment of some purpose or end ;*® 
to avail one’s self of °° 
to derive service from ;*” 
to put to a purpose;** to turn to account;*® and 
the second, to practice customarily.*®® 
refer to a temporary or to a permanent use.®* | 
some cases it may refer to a single act of using, but 
more often it implies habitual action or some de- 
gree of continuity or permanence.®® 


The first, to 
to em- 


to convert to one’s serv- 
to make use of ;8* 


“To use” may 
In 


Such employ- 


192 Ky. 161; McGuire v. Gallagher, 
59 A. 445, 99 Me. 334; Dis op in State 
v. Stockwell, 134 N.W. 767, 786, 23 N. 
D. 70; White v. State, 284 P. 764, 765, 
41 Wyo. 256]; State v. Davis, 33 A. 
439, 14 Del. 558, 561 [quot State v. 
Stockwell, 134 N.W. 16%. 013,23. NeDs 
ODN Southwestern Telegraph & Tel- 
ephone Co. v. City of Dallas, (Tex.) 
174 S.W. 636, 640. 

$2. Webster D. [quot Ball v. Hous- 
ton; 66.P:°358) 11 Okl--233).23515 State 
¥ nroclew eH, 1384 N.W. 767. 773, 23 N. 


83. Century D. [quot Park vy. Can- 
dler, 39 S.E. 89, 113 Ga. 647, 655]; 
Standard D. [quot Park v. Candler, 
39 S.E. 89, 113 Ga. 647, 655; Camen- 
zind vy. Freeland Furniture Co., 174 P. 
139, 146, 147, 89 Or. 158]; Webster 
D. [quot Park v. Candler, 39 S.E. 89, 
113 Ga. 647, 655; Tutton vy. State, 110 
S.BE. 455, 456, 28 Ga.App. 152; Rice 
Vv. Fields, 232 S.W. 385, 386, 192 Ky. 
161; McGuire v. Gallagher, 59 A. 445, 
99 Me. 334, 336; Dis op in State v. 
Stockwell, 134 N.W. 767, 786, 23 N.D. 
701; Ball v. Houston, 66 P. 358, 11 
OK 233, 235; Camenzind v. Freeland 
Furniture Co., 174 P. 139, 147, 89 Or. 
158; State v. Lawrence County Bd. 
of Equalization, 92 N.W. 16, 16 S.D. 
219, 222]; U. S. v. The Anjer Head, 
46 F. 664; State v. Davis, 33 A. 439, 
14 Del. 558, 561 [quot State v. Stock- 
well; 134 N.W. 767, 773, 23 N.D. 70]; 
Southwestern Telegraph & Telephone 
on Sina of Dallas, (Tex.) 174 S.W. 


84. Webster D. [quot Park v. Can- 
dler, 39 S.E. 89, 113 Ga. 647, 655; Mc- 
Guire v. Gallagher, 59 A. 445, 99 Me. 
334, 336; Ball v. Houston, 66 P. 358, 
11 Okl. 233, 235]s U.S. v. The Anjer 
Head, 46 F. 664; Whitaker v. Regents 
of the University of California, 178 
P. 308, 310, 39 “Cal. App; 1212 [quot 
Cypress Lawn Cemetery Assoc. v. 
City and County of San Francisco, 
(Cal.) 284 P. 506, 507]; State v. Da- 
vis, 33 A. 439, 14 Del. 558, 564% [quot 
State v. Stockwell, 134 N.W. 767, 773, 
23 N.D. 70]; State v. St. Lawrence 
County Bd. of Equalization, 92 N.W. 
16, 16 S.D. 219, 222; Southwestern 
Telegraph & Telephone Co. v. City of 
Dallas, (Tex.) 174 S.W. 636, 640. 


85. Standard D. [quot Park v. Can- 
dler, 39 S.E. 89, 113 Ga. 647, 655; In 
re Fleshman’s Estate, (Idaho) 5 P. 
(2d) 727, 728]. 

86. State v. Gastongurs, 
402, 403, 118 Me. 31. 


87. Brown v. McKee, 57 N.Y. 684, 
2 N.Y.CityCt. 320, 335 (dis op). 


“T may ‘use’ my neighbor’s car- 
riage for a single day. So one may 
have to ‘use’ his wits in a single in- 
stance, or to ‘use’ his right rather 
than his left hand in throwing a 
stone, or ‘use’ a trumpet in callimg 
together an assembly.” Brown wv. 
McKee, 57 N.Y. 684, 2 N.Y.CityCt. 
320, 3385 (per Dwight, C., dis op). 

88. Ex parte Smith, 102 So. 122), 


105 A. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ment in a narrower and more restricted sense may 
be merely transitory and without result or effect 
upon the thing employed;*® or, in a more compre- 
hensive sense, the employment may imply a com- 
plete appropriation, expenditure, or consumption of 
the thing employed,®® and in this sense, “use” has 
been defined as to consume or exhaust by using, to 
But “to use” cannot mean to 
has also been defined as to 


leave nothing of.94 
destroy.°? “To use” 


hold, oceupy, enjoy, or take the benefit of.°* 


USE 


to habituate.9® 


meanings. 


In 


another sense, “to use” has been defined as to treat.94 


125, 212 Ala, 262. 

[a] Tllustrations.—(1) Under 
“blind tiger’ statute, the word “used” 
in the statute does not have reference 
to the “habitual or permanent” use 
of the house in question, but it is 
sufficient to convict if the house was 
used by the defendant at the time of 
the illegal sale of liquor therein. 
Henry v. State, 92 S.W. 405, 77 Ark. 
453. (2) “Using the premises” as not 
necessarily involving a continuous or 
repeated user see infra § 10 note 42 
{d]. (3) An ordinance imposing a 
license tax on owners of vehicles 
“which are used in hauling, transport- 
ing, or moving staves” is “applica- 
ble only to vehicles which are com- 
monly used by the owner, and, ina 
general sense, devoted by him to those 
purposes, and not to vehicles which 
the owner may casually and occasion- 
ally use therefor.” Ex parte Smith, 
LOD S0.5122)- 1255 212 Ala... 262. 2 G4) 
Under a statute providing for a sum- 
mary proceeding where demised prem- 
ises “are used or occupied for 
any illegal trade or manufacture,” 
“there must be more than a single or 
casual act which is not inconsistent 
with the opposite fact. The words of 
the statute import a certain degree of 
continuity and permanence.” 167 
East 86th St. Corporation v. Wienec- 
Key waco IN, Mies 4055410), ea. — Wise: 
491. (5) As used in instructions in 
an action for a penalty, the phrase 
“use his residence telephone as a 
business telephone” means “to use it 
regularly, habitually, and substan- 
tially, as distinguished from only oc- 
ecasionally and incidentally.” Cum- 
berland Telephone & Telegraph Co. v. 
Hartley, 154 S.W. 531, 535, 127 Tenn. 
184. (6) “To use’ .as implying the 
customary or habitual rather than the 
accidental or temporary see Fire In- 
surance § 271 note 90 [c]. 


“wWsed”’ as referring to single act 
or implying certain degree of con- 
tinuity or permanence, habitual use 
see infra § 9. 

89. Century D. [quot dis op in 
State v. Stockwell, 134 N.W. 767, 786, 
23 N.D. 70] (“as to use a plow’). 


“Wsing” applied to land see infra § 
10 note 42 [b]. 

90. Century D. [quot dis op in 
State v. Stockwell, 134 N.W. 767, 786, 
23 N.D. 769] (“as to use water for ir- 
rigation or flour for bread’’). 


fa] In a will.—(1) “The power to 
use the principal means the power to 
consume, and the power to consume 
real estate necessarily includes the 
power to convey.” Kennedy v. Pitts- 
burg & l.. E. R. Co., 65 A. 1102, 1103, 
216 Pa. 575. But see In re Fowler’s 
Estate, 126 A. 817, 281 Pa. 459 (‘‘the 
power to consume is not in\plied from 
the right to ‘use’ the corpus, because 
it is ‘all’ given over to charitable uses 
to be appointed by the tenant for 
life’). “Use” and “sell” compared see 
infra § 7. (2) Where the beneficiary 
of a trust fund could “use during his 
lifetime as much of the principal 

. . asin his judgment is necessary 
and proper,” ‘the word ‘use’ was in- 


tended to mean something more than 
to receive and dispose of the income 
. . . if the word ‘use’ was not in- 
tended to mean ‘consume,’ the lan- 
guage would be idle, since he [bene- 
ficiary] already had the income’. In 
re Briggs’ Will, 167 N.Y.S. 632, 635, 
101 Mise. 191. (3) Where a will pro- 
vided that certain sums be “used, 
paid out, and expended,” ‘in none of 
these cases is it possible that the 
words contemplating a use or pay- 
ment or expenditure would be satis- 
fied, except by the consumption of 
the principal. The testatrix has 
set up her own vocabulary, by which 
interpretation is controlled’. In re 
Lehre’s Will, 131 N.Y.S. 992, 72 Misc. 
565. “Used” see infra § 9. 


91. Webster D. [quot dis cp jin 
State v. Stockwell, 134 N.W. 767, 786, 
23 N.D. 70]. 


“Consume” 12 C.J. p 1309. 

92. Barker v. Mintz, 215 P. 534, 
535, 73 Colo. 262 (construing deed rel- 
ative to mining rights). 

“Destroy” 18 C.J. p 975. 

93. Snow v. Columbian Ins. Co., 48 
N.Y. 624, 627, 8 Am.R. 578; South- 
western Telegraph & Telephone Co. 
ca of Dallas, (Tex.) 174 S.W. 636, 

0. 


“Enjoy” 20 C.J. p 1263. 

“Hold” 29 C.J. p 758. 

“Occupy” distinguished see infra 
Ue 


“Using” applied to land see infra § 
10 note 42 [b]. . 


94. Standard D. [quot Park vy. Can- 
dler, 39 S.E. 89, 113 Ga. 647, 655]. 


95. State v. Davis, 33 A. 439, 14 
Del. 558, 561. 


96. See cases infra this note. 


[a] Check.—An agreement not to 
“use” a check before a certain day 
is not, as a matter of law, an agree- 
ment not to transfer it before such 
day; ‘taken as a finding of fact or 
a ruling of law,” that the agreement 
in question “ ‘was, in effect, an agree- 
ment not to present [the check] 
; . for payment until that time’ ” 
was not erroneous. Bill v. Stewart, 
31 N.B. 386, 156 Mass. 508, 510. 


[b] Language.—“‘The ordinary 
sense which attaches to the phrase 
‘using language in the presence of an- 
other,’ is that the use is by speech, 
unless one or both of the parties, by 
reason of some deficiency or infirmity, 
would not ordinarily or habitually 
communicate in that way.” Steven- 
son v. State, 16 S.E. 95, 96, 90 Ga. 
456, 458. “Using” infra § 10. 


[ec] Liquors.—See Life Insurance 
§ 176 note 68 [b]. 


{d] Moneys.—‘‘To use’ moneys is 
“to pay out-or disburse them.” State 
v. Stockwell, 134 N.W. 767, 773, 23 
INGA COs 


[e] Patents.—In the law of pat- 
ents, “to use’ does not necessarily 
mean “to use and manufacture.” 
Braun, Bryant & Austin v. McGuire, 


[§ 7] 3. Other Words Compared. 
been compared with “exercise”®® and “put in prac- 
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In still another sense, “to use” means to accustom, 


[§ 6] 2. Particular Meanings. As applied to par- 
ticular things,®® or to persons for a particular 
purpose,®? or in the construction of certain pro- 
visions,?® “to use” has been held to have particular 


“Use” has 


255. PB. 808, 812, 201 Cal. 134. See 


Patents § 408 et seq. 


{f] Port.—See Marine Insurance § 
199 note 17 [a]. 


Relating to one’s possession see su- 
pra § 5 note 77 [c]. 


97. State v. Clough, (Del.) 134 A. 
172, 173 (in law and in ordinary par- 
lance, ‘‘uSing a person for sexual in- 
tercourse implies an actual penetra- 
tion of the body of the female by the 
body of the male, but such penetra- 
tion need not be complete, the slight- 
est entry into the body of the female 
by the person of a male being suffi- 
cient’’). 

98. See cases infra this note. 

[a] In a will.—(1) “Use,” in the 
expression of a certain will, ‘full 
power to use the same without let or 
hindrance as she may see fit,” ‘‘does 
not signify the broad power of dis- 
posal for other purposes than her 
[beneficiary’s] own use.” In re Dor- 
gan’s Estate, 237 F. 507, 508. -“Use” 
and “sell” compared see infra § 7. 
(2) As used in a particular will, ‘“‘use” 
means to handle or manage, not re- 
ferring to ‘use’ “in its technical or 
legal sense, as creating an interest 
or estate in real property or confer- 
ring a power,” but rather as giving 
“authority to, in effect, continue the 


decedent’s business.’”” In re Flesh- 
man’s Hstate, (Idaho) 5 P.(2d) 727, 
(28. Handle’ "29 °C.3..p 211. sMan= 


age’ 38/C.J. p 521. (8) “To use” as 
meaning to consume see supra § 5 


note 90 [a]. 


[b] Constitutional provision.— 
Where the constitution of a state pro- 
vides that the proceeds of the sale 
of railroads or other property owned 
by the state shall not be used for any 
other purpose but that of payment of 
the bonded debt of the state ‘use’ 
“certainly means that the public prop- 
erty fund shall not be laid out, paid 
out, or expended in the discharge of 
any other claim for which the state is 
liable.” Park v. Candler, 39 S.E. 89, 
113 Ga. 647, 655. 


[ec] Statutory provisions.—(1) 
Within the meaning of a statute de- 
claring that it shall be unlawful to 
use any locomotive engine unless its 
boiler is in proper condition, to be as- 
certained by a regular inspection, and 
providing for a penalty, ‘use’ refers 
to each separate use after violation 
of the inspection rules rathér than to 
use until the next inspection period. 
U.S. v. Southern Ry. Co., 1 F.(2d) 487, 
489. (2) Within the meaning of a 
statute relative to paving in and 
about tracks, ‘‘use” applies to main- 
taining the tracks under a claim of 
right, as well as to actually operating 
the cars. Pennsylvania Steel Co. y. 
New York City Ry. Co., 191 216, 
224. (3) Within the meaning of a 
statute providing that it shall be un- 
lawful for any person to “use” the 
automobile of another without his 
consent, the word does not include 
pushing a car across a road. Bailey 
v. State, 266 S.W. 122, 150 Tenn, 598. 


99. “Exercise” 25 C.J. p 165. 
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tice,”! and with “operate.’”? 


distinguishable from, “sell.” 
distinguished from “furnish”® or 
from ‘“‘occupy.”§ 

[§ 8] 4. Phrases. 


sent of the owner use... 


bottle2s net to use,22 “or useyany ,art, 2° 
use till paid,”!4 “to have and to hold during her 
natural life, use and dispose of same,”?° “to keep 


and use,”!® “to loan or use 


raised by the improvement districts,”!7 “to use, dis- 
pose of and enjoy,’!®8 “use and apply,’’® “use and 
20 “nse and manage, 


dispose of same,’ 


9922 66 6“ 


transfer, use a port,”?% “use 
1. British Motor Syndicate v. Tay- 
lor, [1900] 1 Ch. 577, 583 (as used 


in the grant and prohibitory part of 
a patent, ‘use’ has a wider applica- 
tion than ‘exercise’ and ‘put in prac- 
tice’). 

“Put in practice’ see Put 51 C.J. p 
107 text and note 60. 


2. White v. State, 284 P. 764, 41 
Wyo. 256, 262° (“if there is any differ- 
ence, the word ‘operate’ would seem 
to be the broader term, and certainly 
would include the idea of use’’). 


[a] “Operate” distinguished.— 
Relative to motor vehicles, ‘‘to ‘oper- 
ate,’ as distinguished from ‘use,’ sig- 
nifies a personal act in working the 
mechanism of the car,” but “use” in- 
cludes “the person who had the actu- 
al, though not physical, control of 
the car, and who was constituted by 
the owner the master ad hoc.” Fei- 
telberg v. Matuson, 208 N.Y.S. 786, 
789, 124 Mise. 595 [quot in part Sut- 
ton v. Tanger, 1. P.(2d): 521,-523, 115 
Cal.App. 267]. “Driving” distinguish- 
ed from “using” see infra § 10. 

“Qperate” 46 C.J. p 1110. 


3. Gulf Refining Co. v. Smith, 139 
S.E. 716, 718, 164 Ga. 811 (‘it is very 
ingenuously argued that an agree- 
ment not to use any oil other than 
that of the Standard Oil Company is 
not equivalent to an agreement not to 
sell the oil of other producers or 
dealers. In the circumstances and 
from the nature of the case, the lan- 
guage of the stipulation cannot be 
otherwise construed than as an agree- 
ment not to #ell other than Standard 
Oil products. A sale is one of the 
uses to which property can be sub- 
jected . . . and, when it is consid- 
ered that in the present case the prop- 
erty had been, used for selling and 
dispensing oils and gasoline and for 
nothing else, and that it was in the 
contemplation of both parties that the 
use of the premises in the future was 
to be the same as it had been in the 
past, it is apparent that there is no 
merit in the contention that the agree- 
ment was restricted to such gas and 
oil as Posey might need for his per- 
sonal use’’). 

Power to “use” real estate as in- 
cluding power to convey see supra § 
5 note 90 [a] (1). 


4 Estes v. Denver First Nat. 
Bank, 63 P. 788, 792, 15 Colo.App. 526. 


[a] Illustration.—Where “a stock 
of merchandise is held for the sole 
purpose of its sale, in order that ef- 
fect may be given to an authority to 
use the property, and in order that 
the obvious intention of the parties 


On the one hand, “use” 
has been held to be equivalent to,* and on the other, 
except when used in an extraordinary sense,* to be 
“Use” has also been 


“Full power to use the same 
without let or hindrance as she may see fit,”’® “may 
use,”’?° “no person shall hereafter without the con- 
any, tall Kae re. 


USE 


dence telephone 


“provide,”* and 


or occupy .. 


“or 


[§ 9] 5. Used. 
may be employed 


any funds 


21 66 


use and 
during his life- 


may be carried out, courts have been 
compelled to give the word ‘use’ a 
signification different from that fixed 
by the standard lexicographers.” Es- 
tes v. Denver First National Bank, 
63 P. 788, 792, 15 Colo.App. 526 (‘“how- 
ever, where it clearly appears from 
the whole instrument that the par- 
ties could not have intended an au- 
thority to use to be an authority to 
sell, then it must be concluded that 
the word ‘use’ was not employed in 
any extraordinary sense, and courts 
would have no right to give it a forc- 
ed definition’’). 

5. Estes v. Denver First Nat. 
Bank, 63 P. 788, 792, 15 Golo.App. 526. 
See Patents § 408 et seq. 

“Speaking generally, there is no use 
of property apart from its possession, 
and to sell is not to use.” Estes v. 
Denver First Nat. Bank, 63 P. 788, 
792; 15) Colo:App. 526. 

MSely bi eiC.d,esDmellO. 

6 “Furnish” 27 °C.J. p, 930. 

7. Camenzind v. Freeland Furni- 
ture Co., 174 P. 139, 146, 89 Or. 158. 

“Provide” 50° C.J. p 828: 


8. Ball v. Houston, 66 P. 358, 11 
OKI. 2335236: 

“Occupy” 46 C.J. p 898. 

“Use” as meaning “occupy” see 


ante § 5 text and note 93. 
“Used” as meaning “occupied” see 
infra § 9 text and notes 39, 49. 
9. See supra § 6 note 98 [a] (1). 
10. See May § 8 text and note 51. 
11. Peo. v. Ryan, 243 N. Y. S. 644, 
647, 230 App. Div. 252. 
12. See Marine Insurance § 199. 


13. Clark v. Denton, 1 B.&Ad. 92, 
101, 20. H.C.L. 409, 109 Reprint 721. 


14. McClellan v. Morris, Kirby 
(Conn.) 145. 
15. Hovely v. Herrick, 139 N.W. 


384, 385, 152 Wis. 11 (as used in a 
will, where the following paragraph 
disposed of the fee to designated chil- 
dren, subject to the widow’s life es- 
tate, “the words, ‘use and dispose of 
same,’ could not confer the power to 
dispose of the fee, and the widow 
possessed no power additional to that 
which the law confers on a life tenant 
to transfer her life estate’). 


16. See Chattel Mortgages § 268 
note 62. 
17. Little Rock St. Improvement 


Dist. No. 508 v. Taylor, 40 S.W.(2d) 
786, 788, 789, 184 Ark. 92. 

18. Holland v. Bogardus-Hill Drug 
Co., 284 S. W. 121, 122, 314 Mo. 214. 


time as much of the principal . .. r 
judgment is necessary and proper,”?* “use his resi- 


Soe 


as in his 


6c 


as a business telephone,”’?> “use 


obscene and vulgar language in the presence of a 
female,”?* “use or occupy as a homestead,”?* “use 


. as a homestead,’?® “use the chil- 


dren alike,”2®; “use the proceeds,’*® “nséa. 240 
the same as if it belonged to him in fee simple, 
“use the tracks,”?2 “use, transfer, or hypothecate, 
and “whoever shall use for the purpose of sexual 
intercourse ;”?* also “uses liquor to excess. 


9931 
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9935 


“Use” is a transitive verb and 
in a passive form,®® Meaning must 


be given to “used” according to the nature of the 
thing to be used,?? and according to the subject 
matter of an agreement for use.?® 
meanings recognized by ali lexicographers and un- 
consciously differentiated in common speach: first, 


“Used” has two 


19. Potter v. Hodgman, 
1056, 81 App.Div. 233, 235 


20. See supra text and note 15. 
21. Mason v. Tuell, 170 S.W. 950, 
O55 cheat yan3'92% 
Frcs See Transfer § 8 text and note 


23. See Marine Insurance § 199 
note 17 [a]. 


24 See supra § 5 note 90 [a] (2). 
25. See supra § 5 note 88 [a] (5). 


26. Stevenson y. State, 16 S.E. 95, 
90 Ga. 456, 458. 


27. Foreman vy. 
723, 727. 

28. Sargeant v. Sargeant, 
Civ.App.) 19 S.W.(2d) 382, 

29. Reardon v. Reardon, 114 N.E. 
359, 225 Mass. 255 (as used in an 
agreement, “ ‘did not mean. - any 
agreement to dispose of the property 
equally among the children or even to 
the children at all’”’). 

30. Smith v. Judge, 298 P. 651, 653, 
133) Kan. 412. 

31. Pool v. Napier, 124 N.W. 755, 
756, 145 Iowa 699 (“this manifestly 
means every sort of use’’). 

32. Colonial City Traction Co. v. 
Kingston City R. Co., 47 N.E, 810, 
153 N.Y. 540, 548. 

33. Ogden v. Lathrop, 31 N.Y.Su- 
per. 648, 647, 649, 650. 

34 State v. Davis, 33 A. 439, 14 
Del. 558, 561 (a statutory phrase, 
relative to a female child, which ‘‘does 
not have reference [merely] to the 
one that immediately uses her,” but 
will include a female using the child 
for prostitution). 

Ss5. State v. Pratt, 34 Vt. 323, 324, 
325 (‘applied to a person, [the phrase] 
is ordinarily understood to mean the 
same as Saying that he gets intoxi- 
cated or drunk; dnd saying that such 
a person did so at particular times 
would generally be understood as 
meaning that these times occur 
about as often as he found an oppor- 
tunity to do so’). 


36. Carr v. Riley, 84 N.E. 426, 
427, 198 Mass. 70 (‘““‘We may use a 
building or the building may be used 
by us. So we may use no buildings 
other than dwelling houses, or no 
buildings other than dwelling houses 
may be used by us. No rule of gram- 
mar is violated by either form of ex- 
pression’). 

37. Reynolds v. McMan Oil & Gas 
Co.; 4 CPex.). 4 LL SW..620),. 73, 47 82: 

38. Reynolds v. McMan Oil & Gas 
Co., supra. 


80 N.Y.S. 


Meroney, 62 Tex. 


(Tex. 
4, 


. For later cases, developments and changes in the law see Annotations, same title and section number, 
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to be empleyed or occupied;°® and, second, in the 
ease of a place or thing, to be the subject of cus- 
tomary practice, employment, or oceupation.*° 
word may sometimes mean employed for a particular 
purpose on a single occasion or on two several oc- 
easions;*! but, as used in certain statutes, this is 
not the meaning of the word;*? it refers rather to 
habitual use,*? or implies a certain degree of con- 
As used in policies of 
fire insurance relative to prohibited articles, “used” 
refers to a habitual use;4° in the expression, “have 
to excess?”, in an 
application for life insurance, “used” means to be ac- 
customed to, to make a practice of.*° 


tinuity and permanence.** 


‘you ever used spirits . . . 


USE 


a 


ing's.47 
The 
are practically 


sumed.”>4 


Particular meanings. As employed in éertain pro- 


39. State v. Gastonguay, 105 A. 
1 


402, 403, 118 Me. 


_ fa]. “In this sense the word would 
include a single isolated instance of 
use.” State v. Gastonguay, 105 A. 
402, 403, 118 Me. 381. 

40. State v. Gastonguay, 105 A. 
402, 403, 118 Me. 31. 

[a] In statuto: phrase, “any car 
used in rod ia’ interstate traffic,” 
“used,” within The dictionary defini- 


tions of the word, may mean either 
that a car is subject to the statute 
only during the time it is actually 
employed in moving interstate traffic 
or that every car is within the act 
if it is customarily or repeatedly em- 
ployed in such movements. Wabash 
i POOw ve Lai teds otates, £68 JF SL, 3} 
93 C.C.A. 393 (holding the wider 
“alam within the intent of the stat- 
ute). 

41. State v. Stanley, 24 A. 983, 984, 
84 Me. 555. 

“WJsed” as not referring to “habit- 
ual or permanent’ use of house see 
supra § 5 note 88 [a] (1). 

42. See cases infra this note. 


fa] Within meaning of statute 
relative to intoxicating liquor, (1) 
the sale of a glass of liquor in a 
dwelling house on two different occa- 
sions did not per se constitute the 
house ‘used’ for an illegal sale. 
State v. Stanley, 24 A. 983, 84 Me. 555, 
561. (2) “A building cannot be said 
to be ‘used’ for the illegal sale of in- 
toxicating liquors on the 
strength of a single casual sale, made 
without premeditation, in the course 
of, a lawful business.” Common- 
wealth v. Patterson, 138 Mass, 498, 
500 [quot Tenement House Depart- 


ment of City of New York v. McDev-" 


itt, 109 N.E. 88, 89, 
Ann, Cas. 1917A 455]. 

Single act of prostitution not con- 
stituting use see Disorderly Houses 
§ 55 note 33 [a]. 

43. Burns. v. Columbus, 13 Ohio 
N:P.N.S: 508, 517 [cit Cye] (in the 
construction of an ordinance, relative 
to the keeper of a dram shop who 
shall permit such place to be “used” 
by spre gy “ ‘use’ means habitual 
use’). 

Ordinance imposing license tax an- 
plicable only to vehicles commonly 
“used” see supra § 5 note 88 [a] (3). 

44, See supra § 5 note 88 [a] (4). 
See also Commonwealth v. Patter- 
son, 138 Mass. 498, 500 [quot Tene- 
ment House Department of City of 
New York v. McDevitt, 109 N.E. 88, 
89, 215 N.Y. 160, Ann.Cas.1917A 455] 
(“used” imports “a certain degree of 
permanence’). 

45. See Fire Insurance § 271. 


46. Provident Sav. Life Assur. Soc. 
v. Exchange Bank of Macon, 126 F. 
360, 361, 61 C.C.A. 310. See Life In- 
surance § 176 note 68 [b]. 

“The word . . does not imply an 
oceasional indulgence in strong 


215 N.Y. 160, 


drink.” Provident Sav. Life Assur. 
Soa vy. Exchange Bank of Macon, 126 
KE, 360, 361,)61 C.C.A.310. 


47. See cases infra this note. 
[a In contract, as employed, 
“used” has been held to mean “ordi- 


narily used.” Canadian Collieries 
(Dunsmuir), Limited v. Dunsmuir, 18 
ae B82, 596, 597 (per Macdonald, C. 
Cae 


{b] In constitutional provision, 
relative to trial by jury in all cases 
in which it had theretofore been 
“used,” the word, where there was no 
statute specifying the cases in which 
parties were entitled to trial by jury, 
must of necessity have referred to 
the customs then existing. Malone v. 
St. Peter & Paul’s Church, 64 N.E. 
961,.172 N.Y. 269, 274. 


[ce] In statute, (1) relative to use 
of vessel for dumping into navigable 
waters, “used” applies to dumping by 
a scow, although the service which 
the scowman performed was not in 
accordance with his’ instructions. 
The Scow No. 9, 152 PF. 548, 550; 
The Scow No. 86, 144 F. 932, 935, 75 
C.C.A. 572. (2) In the construction 
of a statute, relative to a lien for sup- 
plies ‘used’ in the construction of 
of a railroad, ‘‘food furnished a con- 
tractor for his workmen may be said 
to be ‘used’ - in the construction 
of the road on which they work, but 
this is only so in a remote or conse- 
quential way or sense. The food does 
not enter directly into the structure 
and is not so used.” Giant Powder 
Co. v. Oregon Pac. R. Co., 42 F. 474, 
475, 8 L.R.A. 700 [quot S. B. Luttrell 
& Co. v. Knoxville, ln & J. R. Co., 105 
S.W. 565, 572, 119 Tenn, 492]. (3) 
Within the meaning of a statute rela- 
tive to a lien for material “used” in 
the construction of a railroad, pow- 
der was ‘used’ where it was con- 
sumed, “not gradually and incidental- 
ly as a tool or part of a contractor’s 
plant, but wholly and at once, in aid- 
ing to clear and fix the roadway for 
the reception of the ties and_ rails.” 
Giant Powder Co. v. Oregon Pac, R. 
Co., 42 F. 474, 475, 8 L.R.A. 700 [quot 
Hercules Powder Co. v. Knoxville, L. 
& od. KR. Co. 83 8-W.. 854, 358)" 113 
Tenn, 382, 106 Am.S.R. 836, 67 L.R.A. 
487]. (4) In the phrase “used for pub- 
lic, pious, or charitable uses,” rela- 
tive to exemption from _ taxation, 
“used,” as applied to real estate, re- 
fers to the direct and immediate use 
of the property itself, and not to the 
remote and consequential benefit de- 
rived from its use. Grand Lodge of 
Masons v. City of Burlington, 78 A. 
978, 975, 84 Vt. 202. (5) “Used,” as 
used in the statutory phrase “used or 
proposed to be used upon or in con- 
nection with goods,” relative to trade 
marks, means “used in this country.” 
In re Neuchatel Asphalte Co.’s Appli- 
cation, [1913] 2 Ch. 291, 301. 

48. U.S. v. The Anjer Head, 46 F. 
664. See infra text and note 54. 
See also Employ § 3. 


‘“nsed’” have been held to be equivalent.*® 
has been held to be equivalent to,®° and not equiv- 
alent to,°! “resorted to.” Under an oil and gas lease 
requiring the lessee to pay to the lessor a certain 
sum for gas produced from oil wells and “used off 
the premises,” “used” is not necessarily employed 
as synonymous with “disposed of”? or “sold,’”®? but 
is rather synonymous with 
“Used” has been distinguished from 
“oven,” 55 kept 29 


[66 C.J.] 75 


visions, “used” has been given particular mean- 


Other words compared. “Employed” and “used” 


“Occupied” and 
“Used” 


synonymous.*% 


“employed” or “con- 


“et,57 and) “available for 


[a] In statutory phrase “any ves- 
sel. . . used in rivers or inland 
navigation” “used” means “employed.” 
Moore v. American Transp. Co., 24 
How. (U.S.) 1, 37, 16 L.Ed. 674 [quot 
Spokane, ete., R. Co. v, U. S., 210 F. 
243, 246]. 

“Used” as meaning “employed” see 
supra text and note 39. 

49. Smith v. Mechanics’, etc., F. 
A Go., 32 N.Y¥...399, 402, 29 How. Pr. 

[a] In fire insurance policy, “both 
[words] relate to the present actual 
use of the property, and are, when so 
applied, synonymous in intent and 
meaning. If the courts do not find a 
warranty in the phrase, ‘occupied’ ina 
particular manner, it would be over- 
straining, to find one in the words, 
‘used’ in a specified way.’ Smith v. 
Mechanics’, etc., F. Ins. Co., 32 N.Y. 
399, 402, 29 How.Pr. 384. 

“Occupy” 46 C.J. p 898. 

“Uses 
As meaning ‘‘occupy” see supra § 5. 
Distinguished from ‘occupy’ see su-. 

pra § 7 

“Jsed” as meaning “occupied” see 
supra text and note 39. 

50. See Disorderly Houses § 68 
text and note 8. 4 

51. Disorderly Houses § 
and note 7; 
458 note 26. 


52. “Dispose” 18 C.J. p 1279. 
53. “Sold” see Sell §§ 10-13. 


54 Reynolds v. MeMan Oil & Gas 
Co., (Tex.) 11 S:W.(2d) 778, 782. 


“Consume” 12 C.J. p 1309. 


“Use” as meaning “consume” 
supra § 5. 

55, Murrell v.'‘Horton, 155 S. EB. 
337, 838, 171 Ga. 344 (where a will 
provided that the income from the 
principal was to be “‘used’”’ for educat- 
ing a certain class of girls, the word 
does not mean ‘‘given’’). 

“Given” see Give § 1. 


56. People v. Emilson, 
545, 546, 2838 Mich. 279. 


[a] In statutory phrase “used or 
kept for private or pudlic use,” rela- 
tive to buildings and the offense of ° 
burglary, ‘used’ and “kept” are not 
used synonymously: ‘ ‘used’ for pri- 
vate or public purposes refers to oc- 
cupancy. ‘Kept’ for private er public 
purposes may mean that the build- 
ing is not occupied, but is being held 
for private or public use.” People vy. 
eo 206 N.W. 545, 546, 233 Mich. 

7 


68 text 
Intoxicating Liquors § 


see 


206 N.W. 


Building “ysed” for unlawful pur- 
pose as “kept? see Keep § 2 note 53 
b , 


[b]. 
“Using”: 

As synonymous with “keeping” 
infra : 

Disunguisass from “keeping” see in- 
ra : 
57. Swetman v. Covington, 82 S. 


see 


76 [66 C.J.] 


use,’’58 
Past tense. 


standpoint of past tense.®® 


Phrases. “Actually used in the operation of such 
well or mine,”®° “allowed to be kept or used,”’®? “as 
now used,”®? “each and every car used on such 
street railway,’®? “exclusively used for a farming 
purpose,” 4 “exclusively used for church purposes, 
“exclusively used for religious purposes,’’®® “exelu- 
sively used for the transportation of logs,’’°? 


clusively used in operating 


“expressly used,”®® “expressly used for manure,”?° 
“kept or used,”*! “kept, used or allowed,’’? “kept, 
used or allowed, on the described premises,’’?? “ma- 
terials ‘used in and about,’”** “may be used,”7® 
‘no buildings other than dwelling houses . . . 
shall be erected, placed or used upon the said land,’”’7® 


W. 386, 26 Ky.L. 701. 
“Let” 36 C.J. p 991. 


“Using for hire’ distinguished from 
“letting for hire” see infra § 10 note 
50 [a]. , 

58. Camenzind v. Freeland Furni- 
burey Cow 4 P5139) iPS 89 Or. 158 
(construing an employer’s liability 
act, “if a guard is actually employed 
on a machine, we can with propriety 
say that it is being used, is in use, 
is used; but if the guard is detached 
from the machine and left upon the 
floor, where it can be had whenever 
wanted, the most that can be said is 
that it is available for use, and there- 
fore can be used, although not 
used’). 

“Available” 6 C.J. p 871. 


59. People v. Texas Co., 275 P. 896, 
900, 85 Colo. 289 (in the construction 
. of a statute imposing an excise tax 
on gasoline sold, used, or offered for 
sale, “counsel for the company are 
disposed to make capital of the word 
‘used,’ which appears in the title of 
the act as well as the body thereof. 
They speak of it from the standpoint 
of past tense. . if counsel are 
right, then by argument equally fal- 
lacious it might be claimed that_it 
pertains only to gasoline actually 
used before the very act was passed. 
A narrow construction that would lead 
to such absurdity cannot be indulged. 
The gasoline is designed for use, and 
when offered for sale the prima facie 
presumption is that it is or will be 
used’’). 

60. Board of Equalization of Car- 
ter County y. Carter Oil Co., 3 P.(2d) 
SAG, STs SUS, 05195 152 O8I.8:99 7 CA. 
L.R. 1060. 


61. See Fire Insurance § 271. 

62. See As § 2 note 29 [4d]. 

63. See McGowan v. Chicago City 
Ry. Co., 205 Ill.App. 378. 


64. See Exclusively 23 C.J. p 276 
text and note 89. 

“Used exclusively” 
.and note 93. 

65. See Exclusively 23 C.J. p 276 
text and note 90. 

66. See Exclusively 23 C.J. p 276 
text and note 91. 

67. Spokane, ete., R. Co. 
36 S.Ct. 668, 670, 241 U.S. 344, 
Hd. 1037. 

68. See Exclusively 23 C.J. p 276 
itext and note 92 

69. “Used only” equivalent see 
‘Customs Duties § 51 note 74 [a] (4). 

70. Defined as commonly used, as 


see infra text 


Wi US; 
60 L. 


In the construction of a statute, 
“ysed” will not necessarily be construed from the 


USE 


“not [to] be rented to others or used to carry pas- 


2965 


“ox- 


railroad,’’®® 


the only practical or profitabig use 
see Customs Duties § 51 note 74 [a]. 


71. See Keep § 2 text and note 70. 
72. See Fire Insurance § 271. 
73. Miller v. American Hagle Fire 


Ee Co., 170 N.B. 495, 253 N.Y. 64, 

[a] Does not include “use of gaso- 
line as the means of deliberate de- 
struction of the building by a person 
other than the owner, without his 
knowledge or consent.” George v. 
Mohawk Fire Ins. Co., 258 N.Y.S. 87, 
236 App.Div. 157. 


74 Wiliott Railroads p 1597 § 1068 
[quot S. B. Luttrell & Co. v. Knox- 
ville; ete; R. Co, 105° S.W. 565, 571, 
119 Tenn. 492; Hercules Powder Co. 
v. Knoxville, etc., R. Co., 83 S.-W. 354, 
357, 113 Tenn. 382, 106 Am.S.R. 836, 
67 L.R.A. 487]. 


75. Canadian  Collieries (Duns- 
muir), Limited vy. Dunsmuir, 18 B.C. 
583, 596 (per Macdonald, C. J. A.). 


[a] “Wide term.”—Canadian Col- 
lieries (Dunsmuir), Limited v. Duns- 
ee ages 583, 596 (per Macdonald, 


[b] As used in contract, the term 
is “restricted to things brought into 
use between the date of the option 
and the completion of the sale.’ Ca- 
nadian Collieries (Dunsmuir), Lim- 
ited v. Dunsmuir, 18 B.C. 583, 596 (per 
Macdonald, C. J. A.). 


76. Carr v. Riley, 84 N.E. 426, 427, 
198 Mass. 70. 


77. See Motor Vehicles § 375 text 
and note 86. 


78. Kennedy v. Pittsburg, ete., R. 
Co., 65 A. 1102, 1108, 216 Pa. 575. 

79. See Substance § 2 text and 
note 74, 


80. See infra note 84. 


81. See Taxation § 404. 
82. See Taxation § 404 note 73 [a]. 
83. Bickart v. Sanditz, 136 A. 580, 


582, 105 Conn. 766. 


84 Tiser v. McCain, 74 So. 660, 
661, 118 Miss. 776 [quot Wright v. 
Coleman, 102 So. 774, 776,:137 Miss, 
699] (‘or used,’ following the words 
‘so long as it is occupied’ [in statute 
relative to exempt property descend- 
ing to widow], clearly intend that it 
is not necessary for the property to 
be physically occupied’’). 


85... Farrell & Co. v. U. S., 12 Cust: 
A. 278, 280; Thurlow Co. v. U. S., 12 
Cust.A. 275, 276; Darling & Co. v. U. 
S., 12 Cust.A. 86, 87. See Customs 
Duties § 51 note 74 [al]. 


sengers,”77 “not used by my wife in her lifetime, 
“or other substances capable of being used,”*? “or 
used,”’5° “owned and used,”’+ “public property used 
for publie purposes,”*? “situated and used therein 
[manufacturing or mechanical, printing, publishing 
or engraving establishment],”8* “so long as it is oc- 
cupied or used,”’+ “substances used only for ma- 
nure,”8> “to be used,’8* “used and operated,’*! 
“used and useful,”’$ “used as a home for the fam- 
ily,”8® “used as an aqueduet,”’®? “used as public 
highways,”®! “used during the season,”®? “used ex- 
clusively,”®? “used exclusively for religious pur- 
poses,”®* “used exclusively for scientific, literary, 
benevolent or ecclesiastical societies,”®> “used for ag- 
ricultural purposes,”®® “used for any mercantile pur- 
pose,”®? “used for any manufacturing, mercantile or 
mechanical purposes,”°*> “used for a stock range,”®? 


TS 


86. 
767, 772, 23 N.D. 701. 
and notes 74-77. 

[a] “Must be construed with the 
context.”—-State v. Stockwell, 134 N. 
W. 767, 772, 23 N.D: 701. 


87. See Operate § 4 text and note 


State v. Stockwell, 134 N.W. 
See To § 2 text 


Bia 

88. Logan Gas Co. v. Public Utili- 
ties Commission of Ohio, 169 N.E. 575, 
576, 121 OhioSt. 507. 

89. Ball v. Houston, 66 P. 358, 359, 
TEE OKs y233. 

90. State v. Jones, 33 Vt. 443, 444. 

91. Speir v. New Utrecht, 24 N.E. 
692, 121 N.Y. 420, 429 [quot People v. 
ea car 168 N.B. 838, 839, 252 N. 
YA SO). 


92. Sterling Cork & Seal Co. v. Ph. 
Kling Brewing Co., 200 N.W. 142, 143, 
144, 228 Mich. 566. 


93. State v. Evans, 152 N.E. 776, 
777, 21 OhioSt. 168 (‘‘little light can 
be obtained from adjudicated cases 
construing the words ‘used exclusive- 
ly,’ aS so much depends upon the con- 
text of the statute where the words 
appear’). 

[a] Reference to “primary and in- 
herent” use.—The phrase “exclusive- 
ly used” has reference to the ‘“pri- 
mary and inherent use’’ as distin- 
guished from “a mere secondary and 
incidental use’; if the incidental use 
does not interrupt the primary use 
“but dovetails into or rounds out” 
that use, the use may be said to bean 
exclusive use. State v. Johnston, 113 
S.W. 1083, 1085, 214 Mo. 657, 21 L.R.A. 
N.S. 171; State v. Evans, 152 N.E. 776, 
777, 21 OhioApp. 168. 


{[b] “Used exclusively in the op- 
eration of their business.”—Southern 
California Telephone Co. v. Los Ange- 
les County, 298 P. 9, 11, 212 Cal. 121; 
Lake Tahoe Ry. etc., Co. v. Roberts, 
143 P. 786, 168 Cal. 551, 553, Ann.Cas. 
1916E 1196. : 

94. Yates v. Board of Review of 
Will County, 144 N.E. 1, 2, 312 Ill. 367; 
People v. St. Mary’s Roman Catholic 
Hospital of Centralia, 137 N.E. 865, 
866, 306 Ill. 174. 

95. Town of Huntington v. Swedish 
Baptist Home of Rest of New York 
and Vicinity, 97 A. 860, 90 Conn. 504. 

96. Binzel v. Grogan, 29 N.W. 895, 
67 Wis. 147, 150. 

97. See Fire Insurance § 249 note 
[b] (3). 

98. Carr v. Riley, 84 N.E. 426, 427, 
198 Mass. 70. 


99. Whitaker v. Regents of the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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“used for carrying passengers for hire,’! “used for 
demonstrating and testing,’? “used for passenger 
service,”’® “used for public, pious, or charitable 
uses, ”4 “nsed for railroad and canal purposes,’”’® 
“used for railroad purposes,”® “used for some busi- 
ness purpose,’ “used for team work,’® “used for 
the illegal conveying of any prohibited liquor,’’® 
“used for the purpose of a home,”?° “used for the 
purposes,’”’!! “used for the unlawful sale of intoxi- 
eating liquor,”!? “used for transporting intoxicat- 
ing liquor,”?? “used in,”!4 “used in and around,”?® 
“used in connection therewith,”?® “used in construe- 
tion,”’17 “used in hauling, transporting, or moving 
staves,”18 “used in manufacture,”?® “used in moving 
interstate commeree,”?° “used in moving interstate 
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the digging, drilling . . . of oil or gas well,”?* 
“nsed in the removal or for the deposit or conceal- 
ment,” “used in the transportation of intoxieating 
liquors, 726 “nsed in the transportation of passengers 
for hire,”27 “used off the premises,”?* “used on any 
dailnoad engaged in interstate commerce,’”’*® “used 
only,”?° “used or disposed,’’*! “used or employed, eR 
“used or kept for private or public use,”’** “used or 
let for hire,”?* “used or occupied . . . for any 
illegal trade or manufacture,”*® “used or proposed 
to be used upon or in connection with goods,’?® 
“used or situated,”3? “used, paid out, and expend- 
ed,”?® “used: to bring, 739 “sed upon street rail- 
ways,”*° and “used wholly and exclusively for coun- 
ty, city, town or public school purposes.’’4* 


traffie,’?! “used in rivers or inland navigation, 
“used in said building or improvement,”?* “used in 


University of California, 178 P. 308, 
310,°39 Cal.App. 1112 

1. Marks v. Home Fire & Marine 
Ins. Co. of California, 52 App.D.C. 225, 
285 F. 959, 961. 

2. See Motor Vehicles § 875 text 
and note 90. 

3. Standard Accident Ins. Co. of 
Detroit, Mich., v. Hite, 132 P. 333, 334, 
37 Okl. 305, 46 L.R.A.N.S. 986. 

4 See supra note 47 [a] (4). 

5. Long Dock Co. v. State Board 
of Assessors, 73 A. 53, 55, 78 N.J.Law 
44 (upon question of valuation un- 
der statute, “the precise equivalent of 
‘property to which value is imparted 
by its use under a railroad or canal 
franchise’ ’’). 

6 Philadelphia & 
Woodbridge Tp., 102 A. 392, 393, 91 
N.J.Law 180; In re United New Jer- 
sey R. & Canal Co., 68 A. 167, 168, 75 
N.J.Law 334; In re New York Bay R. 
Co., 66 A. 916, 917, 75 N.J.Law 111; 
In re Central Railroad of New Jer- 
sey, 59 A. 1062, 1063, 72 N.J.Law 86; 
United New Jersey R., etc., Co. v. Jer- 
sey City,(26 A. 135, 55 N.J.Law 129, 
131. See Taxation § 663. 


7. Commonwealth v. One Box 
Benedictine, 138 A. 90, 93, 290 Pa. 121. 
8. See Keep § 2 text and note 61. 


9. Morris v. State, 125 So. 655, 220 
Ala. 418. 


UP a OOn PVe 


10. See For 26 C.J. p 794 text and 
note 80. 
Pipe aAyeny.0 Oss 204 Un.. bbs. 562 


(in a grant for the purposes of the 
United States Commission of Fish 
and Fisheries, the phrase “is a very 
general and Sweeping expression of a 
general intent to promote the inter- 
ests of the plant in question in all 
useful ways’’) 


12. Commonwealth vy. One Box 
Benedictine, 138 A. 90, 92, 290 Pa, 121. 
See Intoxicating Liquors § 367. 


[a] “Used in the business of sell- 
ing liquor unlawfully” equivalent.— 
U. S. v. Vottiero, 25 F.(2d) 346, te 
U. S. v. Berger, 22 F.(2d) 867. 


13. Treolo v. Iroquois Auto St 
Pvc cle 180 N,E. 575, 576, 348 
BE RS 


14. Buchwalter vy. Commissioner 
of Internal Revenue, 61 F.(2d) 571, 
572 (construing a revenue act permit- 
ting the deduction of an allowance 
for exhaustion “of property used in 
the trade or business” of the taxpay- 
er, “used in” applies only to that 
which is directly employed in carry- 
ing on a trade or business). 

15. Board of Equalization of Car- 
ter County v. Carter Oil Co., 3 P.(2d) 
816, 817, 152 Okl. 99, 77 A.L.R. 1060. 


16. United States v. Illinois Cent. 


9922 


Fi CO. iLO Gah) OONs 19995 


17. Colp v. First Baptist Church 
of Murphysboro, 173 N. EB. 67, 69, 341 
Td) i381 AMER 0.6 see eOLeteN. oe Kaps 
lan, 145 N.E. 248, 244, 313 III. rer 
Rittenhouse & Embree Co. v. 
Brown & Co., 98 N.E. 971, 972, oes iL, 
549. 


18. See supra § 5 note 88 [a] (3). 


19.. Hamilton Mfg. Co. v. City of 
Lowell, 175 N.E. 73, 77, 274 Mass. 477, 
74 A.L.R. 1213 (in statute imposing 
tax, the words are “of broad significa- 
tion and import a degree of perma- 
nence. . . . They have acquired in tax 
statutes a comprehensive denotation 
and do not lend themselves to a nar- 
row or technical construction’). 


20. Bresky v. Minneapolis & St. L. 
By. Co., 1382 N.W. 337, 338, 115 Minn. 
386. 

oT. Erie Ry Co. v., Russell, 183-2. 
722, 724,106 C.C.A. 160; United States 
v. St. Louis; I. M. & S. R. Co., 154 F. 
516, 518; United States v. Southern 
Rye -OOwe Lents IZ jediao. 

[a] “Used in moving traffic.”— 
Kelley v. Illinois Cent. R. Co., 140 Ill. 
App. 125, 128. 


“Any car used in moving interstate 
traffic” see supra note 40 [a]. 

22. See supra note 48 [a]. 

23. Colp v. First Baptist Church 
of Murphysboro, 173 N. EH. 67, 69, 341 
TS epee Acie. LOGS eEloler Vv. isap= 
lan, 145 N.E. 248, 244, 313 Ill. 448. 


fa] “Used in such building or im- 
provement.’—Rittenhouse & Embree 
Co. v.. F. E. Brown & Co., 98 NEE Smal 
972, 254 Ill. 549. 


24. William M. Graham Oil & Gas 
Co. v. Oil Well Supply Co., 264 P. 591, 
598, 128 OkI. 201. 


25. U. S. v. One Dodge Sedan, 28 
F. (2d) 44, 45. 

26. Seay v. Commonwealth, 146 
en 198, 199, 152 Va. 982, 61 A.L.R. 
997. 

27. Armstrong v. Denver Saunders 
ined Core OS boo okie oe TOOL: 
138. 

28. 
54, 


20 Spokane ecCiy Ey CON Ves mie 
36 S.Ct. 668, 670, 241 U.S. 344, 60 iby 
Ed. 1037; Southern R. Co. v. U. Sho 
BOUSIGE. 2.3) 2220S) 205056 Ta Bids (2; 
Erie R. Co. v. Russell, 183 F. 722, 724, 
OGG CrAL £116.0: 


30. “Expressly used” equivalent 
see Customs Duties § 51 note 74 
[a] (4). 


See supra text and notes 52- 


31. See Sales § 391 note 49 [c]. 
32. The Scow No. 9, 152 FH. 548, 
551; The Emperor, 49 F. 751, 752, 753. 


33. See supra note 56 [a]. 


[§ 10] 6. Using. 
“using” has been held to have particular meanings.*? 


As applied to particular things, 


34. See Let 36 C.J. p 991 text and 
note 58. 


35. See supra § 5 note 88 [a] (4). 


36. See supra note 47 [c] (5). 


37. Dorman vy. Crooks State Bank, 
PAO ING 661, 668, 55 S.D. 209, 64 AGT 


{a] In provision in farm lease, 
relative to lien, the term includes 
“only property, the use of which is re- 
lated to the maintenance and opera- 
tion of the leased premises under the 
terms of the lease, i. e., as a farm, or 
property of the lessee which may ac- 
quire a situs or location at the farm 
by reason of, or in connection with, 
the use of the premises, by the lessee, 
for the purposes stated in the lease. 
Reference, however, to property ‘used 
or situated’ upon the leased prem- 
ises, does not include any property 
of the lessee which might be brought 
upon the premises for any mere tem- 
porary purpose - or for an ob- 
ject not related to the occupancy, 
maintenance, or use of the premises 
as a farm.’ Dorman y. Crooks State 
Bank, 225 N.W. 661, 668, 55 S.D. 209, 
64 A.L.R. 614. 


38. See supra § 5 note 90 [a] (3). 


39. State v. Hughart, 157 S.E. 398, 
399, 110 W.Va. 135. 


{a] In statute relative to intoxi- 
cating liquor, the term “denotes more 
than the mere carriage of liquors and 
includes the idea of ‘lead’ and ‘con- 
Guctten. . An automobile used 
for the purpose of leading or guiding 
a vehicle actually carrying liquor is 
as effective in its employment and is 
being ‘used to bring’ liquor to a given 
destination aS much so as the actual 
purveyor of the contraband.” State 
Vv. Hughart, 157 S.H 398713995 120mwWe 
Vix 35. —iConduct i il2 C.J. pi4bencext 
auS notes 70-73. “Lead” 36 C.J. p 
972. 


40. Spokane & I. HB. R. Co. v. Unit- 
ed States, 36 S.Ct. 668, 670, 241 U.S. 
344, 60 L.Ed. 1037; Spokane & I. E. R. 
ae v. United States, 210 FE. 2438, 244, 


41. See Exclusively 23 C.J. p 276 
text and note 2. 

42. See cases infra this note. 

{a] Engine.—‘“‘Applying a liberal 
rule of construction to the word ‘us- 
ing,’ as employed in the restrictive 
clause” of an insurance policy, al- 
though the insured contends that he 
was not ‘using’ the engine in ques- 
tion, since the word implies “habitu- 
al use,’ where the use of the engine 
“was as permanent as the work of 
filling the silo required,’ its use was 
in violation of the contract. Wilson 
v. Union Mut. Fire Ins. Co., 55 A. 662, 
664, 75 Vt. 320. 
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Other words compared. On the one hand, 
has been held to be equivalent to,** and, on the other 
to be distinguished from,** “keeping.’’4® 
has also been distinguished from “operating”*® and, 


USE 
“qsing”’ 


“Using” 


relative to motor vehicles, from “driving.’’47 anise rene 
Phrases: ‘Bona fide claimant using the road of 
{b] Land.—‘ ‘Using,’ applied to] 913, 914, 15 Okl. 141. 


land, cannot mean wasting, consum- 

ing, or exhausting by employment, as 

for example to use flour, beer, or wa- 

ter, for food or drink; it means hold- 

me or occupying.” Re Davis, 21 Ont. 
, 


[ec] Net.—Within the meaning of 
a statute, relative to ‘using’ a net 
for catching salmon, where the net 
was ready for use, and the respondent 
was searching for salmon, he was 
“using” the net, although it had not 
actually been put in the water. 
peoeee v. Raywood, [1911] 2 K.B. 271, 


[d] Premises.—In the statutory 
phrase ‘‘using the premises,” relative 
to recovery of possession by the land- 
lord if used for an immoral or illegal 
purpose, “using”? does not necessarily 
involve a continuous or repeated user. 
Schneiders & Sons v. Abrahams, 
[L925 KB) 301. 


[fe] Weight cr scale,—Within the 
meaning of a statute penalizing any 
fraud committed in the “using” of a 
weight or scale, there was no fraud in 
weighing sugar in a paper bag where 
the machine did its part properly; the 
fraud in question was “not in giving 
to the buyer a quantity which had 
been untruly weighed, but in selling 
to him as one pound of sugar that 
which was not one pound of sugar, 
but was one pound of sugar and pa- 
per combined.” Stone v. Tyler, [1905] 
1 K.B. 290, 293. 


43. Oligschlager v. Territory, 79 P. 


[a] “Using” building for certain 
purpose and “keeping” of a building 
for such purpose, although not al- 
ways so, are almost synonymous. 
Oligschlager v. Territory, 79 P. 913, 
914, 15 Okl. 141 (holding words 
equivalent under statute relative to 
houses of prostitution). 


“Used” equivalent to 
Keep § 2 note 53 [b]. 

44.- Schneiders & Sons v. Abra- 
hams, [2925] 9)" KB: 301, 306" “per 
Bankes, L. J., “there are offences for 
‘keeping’ premises for this or that 
immoral purpose, which would not 
come within a technical construction 
of ‘using’ premises’’). 

“Kept” distinguished from 
see supra § 9 text and note 56. 

45. “Keeping” 35 C.J. p 898. 


gars See Operate § 2 text and note 
88. 


“Wse” distinguished from “operate” 
see supra § 7 text and note 2 [a]. 


47. Arcara v. Moresse, 179 N.E. 
389, 390, 391, 258 N.Y. 211 (within the 
meaning of a statute imposing lia- 
bility upon the owner of a motor ve- 
hicle for death or personal injuries 

“resulting from negligence in the op- 
eration of such motor vehicle . 
by any person legally using or opérat- 
ing the same with the permission, ex- 
press or implied, of such owner,” a 
borrower is “using” a motor car with 
the permission of ‘the owner, although 
another is driving, who had been for- 


“kept” see 


“used” 


such company,’’*® 
weights and measures,”*® “using for hire,”>° “using 
language in the presence of another, 
operating the same,’’®* and “using the premises for 
illegal purpose.”>4 


a 


“nsing, buying or selling by 


751 “ysine or 


bidden by the owner to drive but not 
forbidden as a guest, inasmuch as 
“the thing forbidden related to the op- 
eration of the car, not to the use 
which might be made of it”). 

“Drive” 19 C.J. p 764. 

48. Pennsylvania Co. v. O’Connell, 
95 N.E. 773, 774, 84 Ohio St. 218, Ann. 
Cas.1912C 540 (as used in statute, “us- 
ing the road of such company im- 
plies an intention to use it. . 

It does not imply a contract personal- 
ly to uSe it’’). 

49. Nance v. Southern Ry. Co., 63 
Sue 116, 118, 119, 120, 121, 149 N.C. 


50. Swetman v. Covington, 82 S.W. 
386, 26 Ky.L. 701. 

[a] “letting for hire” distin. 
guished.—By an ordinance, relative 
to a license to be paid by the owners 
of vehicles used or let for hire, ‘‘the 
‘letting for hire’ was intended to ap- 
ply to cases where persons, the hirers, 
took temporary possession of the 
wagon and team. ‘Using for hire’ 
was intended to apply to cases where 
persons, the hirers, did not take tem- 
porary possession, but where the own- 
ers handled the wagon and team for 
pay.” Swetman v. City of Coving- 
ton, (Ky.) 82 S.W. 386, 26 Ky.L. 701. 

51. See supra § 6 note 96 [b]. 

52. See Operate § 5 text and note 
51. See also supra note 4%. 


53. Schneiders & Sons v. Abra- 
hams, [1925] 1 K.B. 301, 305, 306, 307, 
308, 310. See supra note 42 [d]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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USE AND OCCUPATION 
By Wiuuiam A. MARTIN 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 81] 
ANALYSIS 


I. SCOPE OF TITLE [§ 1] p 81 


Il NATURE AND FORM OF ACTION [§§ 2-4] p 81 
A. In General [§ 2] p 81 
B. Debt [§ 3] p 83 
C. Distinguished from Other Actions [§ 4] p 83 


III. ELEMENTS AND GROUNDS OF ACTION [§§ 5-41] p 83 
A. Relation of Landlord and Tenant [§ 5] p 83 
B. Contract [§§ 6-14] p 85 
1. In General-[§ 6] p 85 
2. Express Contract [§ 7] p 86 
3. Implied Contract [§§ 8-14] p 86 
a. In General [§ 8] p 86 
b. Cirewmstances from Which Contract Implied [§§ 9-14] p 87 
(1) In General [§ 9] p 87 
(2) Mere Occupation [§ 10] p 88 
(3) Relation of Parties [§ 11] p 89 
(4) Occupation after Notification That Rent Will Be Required [§ 12] p 89 
(5) Beneficial Occupation with Assent or Permission of Owner [§ 13] p 89 
(6) Where Contract Would Contravene Statute [§ 14] p 90 
C. Possession, Occupation, and Enjoyment of Premises [§§ 15-40] p 90 
1. Subjects of Action [§ 15] p 90 
2. Entry and Taking Possession [§ 16] p 90 
3. Occupancy [§§ 17-40] p 90 
a. In General [§ 17] p 90 
b. Occupation under Lease under Seal [§ 18] p 91 
e. Occupation under Void Lease [§ 19] p 92 
d. Occupation by Servant or Subtenant [§§ 20-21] p 92 
(1) In General [§ 20] p 92 
(2) Liability of Subtenant [§ 21] p 93 
. Occupation by Assignee of Lease [§ 22] p 93 
. Occupation by Lessor after Executing Lease [§ 23] p 93 
g. Occupation by Tenant at Sufferance [§§ 24-25] p 93 
(1) In General [§ 24] p 93 
(2) After Termination of Lease [§ 25] p 94 


re oO 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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h. Occupation by Purchaser [§§ 26-33] p 95 
(1) In General [§ 26] p 95 
(2) Where Contract Not Completed because of Vendor’s Fault [§ 27] p 96 
(3) Where Purchaser Fails or Refuses To Perform Contract [§ 28] p 96 
(4) Where Entry under Person Other Than Plaintiff [§ 29] p 97 
(5) Where Contract Rescinded by Mutual Agreement [§ 30] p 97 
(6) Occupation after “Contract Goes Off? [S 31] p 97 
(7) Where Contract Carried into Effect [§ 32] p 97 
(8) Special Provisions in Contract [§ 33] p 98 

i. Vendor Remaining in Possession after Conveyance [§ 34] p 98 

j. Occupation by Trespasser [§§ 35-387] p 98 
(1) In General [§ 35] p 98 
(2) Effect of Special Statutory Provisions [§ 36] p 99 
(3) Effect of Agreement Subsequent to Tortious Entry [§ 37] p 100 

k. Occupation by Adverse Holder [$§ 38-39] p 100 . 
(1) In General [§ 38] p 100 ; 
(2) Effect of Statutory Provisions [§ 39] p 101 

1. Other Occupancies [§ 40] p 101 

D. Medium of Payment Affecting Right of Action [§ 41] p 162 


ears 


IV. PERSONS ENTITLED TO MAINTAIN ACTION [§§ 42-44] p 102 
A. In General [§ 42] p 102 
B. Owners of Legal or Equitable Estate [§ 43] p 103 
C. Purchasers or Mortgagees of Leased Land [§ 44] p 103 


V. DEFENSES AND OFFSETS [(§§ 45-48] p 104 
A. In General [§ 45] p 104 : 
B. Deprivation of Beneficial Enjoyment [§§ 46-47] p 104 . 
1. In General [§ 46] p 104 
2. Hviction [§ 47] p 105 . 
C. Offsets [§ 48] p 105 


VI. TIME TO SUE AND LIMITATIONS [§ 49] p 105 
VII. JURISDICTION AND VENUE [{§ 50] p 106 
VIII. PARTIES [§ 51] p 106 


IX. PLEADING [§§ 52-55] p 103 
A. Declaration or Complaint [§§ 52-53] p 106 
1. In General [§ 52] p 106 
2. In Action of Debt [§ 53] p 108 
B. Plea or Answer [§ 54] p 108 
C. Construction [§ 55] p 108 


X. ISSUES, PROOF, AND VARIANCE [§ 55] p 108 


XI. EVIDENCE [§§ 57-61] p 109 
A. Presumptions and Burden of Proof [§ 57] p 109 
B. Admissibility [§§ 58-60] p 110 
1. In General [§ 58] p 110 
2. As to Damages Recoverable [§§ 59-60] p 110 
a. In General [§ 59] p 110 
b. Admissibility of Lease [§ 60] p 111 
C. Weight and Sufficiency [§ 61] p 112 


XII. TRIAL, JUDGMENT, AND REVIEW [§ 62] p 112 


For later cases, developments and changes in the law see Annotations. same title and section number. 
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§§ 1-2] USE AND OCCUPATION 


XTII. AMOUNT RECOVERABLE [§§ 63-76] p 113 
A. Amount Not Fixed by Agreement [§ 63] p 113 
B. Amount Fixed by Lease [§§ 64-66] p 114 
1. In General [§ 64] p 114 
2. Void Lease [§ 65] p 114 
3. Occupation after Termination of Lease [§ 66] p 114 
C. Other Matters Affecting Amount [§§ 67-76] p 115 
1. Amount of Land Occupied [§ 67] p 115 
2. Duration of Occupancy [§§ 68-70] p 115 
a. Where No Term Fized [§ 68] p 115 
b. Where Term Fixed [§§ 69-70] p 115 
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(1) Occupancy Abandoned before Expiration of Term [§ 69] p 115 


(2) Termination of Tenancy by 
. Beneficial Enjoyment [§ 71] p 116 
. Destruction of Premises [§ 72] p 116 
. Eviction of Tenant [§ 73] p 116 
Statute Fixing Period of Use [§ 74] p 
Medium of Payment [§ 75] p 117 


OAD np w 


Landlord under Power Reserved in Lease [§ 70] p 116 


116 


Effect of Commencement of Suit [§ 76] p 117 


CROSS REFERENCES 


Actions § 162 (waiver of tort). 

Adverse Possession 2 C. J. p 37. Fi Aes 

Assignments for Benefit of Creditors § 327 (liability of 
assignee). 

Assumpsit, Action of 5 C. J. p 1378. 

Cancellation of Instruments § 213 (allowance for use 
and occupation). 

Debt, Action of 18 C. J. p 1. 

Ejectment 19 C. J. p 1021. 

Estates §§ 76-95 (enjoyment of estate by life tenant). 

Executions §§ 831, 854 (purchaser at execution sale). 

Executors and Administrators §§ 601-609 (possession 
and use of property), § 611 (action for use and occu- 
pation), § 1830. 

Fire Insurance § 95 (insurance of use of property). 

Husband and Wife §§ 41-84, 512-549 (use and occupa- 
eee wife’s estate), §§ 1175-1178 (community prop- 
erty). : 

Improvements 31 C. J. p 305. 

Injunctions §§ 141-208 (restraining wrongful use and 
occupation). 

Landlord and Tenant § 1313 et seq (recovery of rent). 


Mesne profits: 
Dower §§ 228-235. 
Ejectment §§ 258-389. 
Entry, Writ of §§ 22, 23. 
Real Actions § 46, 
Trespass § 254. 

Mines and Minerals §§ 649, 736 (recovery for use and 
occupation). 

Mortgages §§ 573-613 (use, occupation,. and control of 
premises). 

Parent and Child §§ 138-140 (use and occupation of 
child’s property). 

Partition §§ 488-496 (rents and profits). 

Rent Insurance 54 C. J. p 389. 

Replevin §§ 377-882 (value of use of property). 

Tenancy in Common §§ 25-29 (use and enjoyment of 
common property), §§ 63-67 (rents and profits), § 158 
(action for use and occupation). 

Trespass §§ 251-261 (damages for use and occupation). 


Trespass to Try Title §§ 90-94 (damages for use and oc- 
cupation). 


I. SCOPE OF TITLE 


[§ 1] This title is confined to actions ex contractu 
for use and occupation. Recovery for use and oc- 
cupation in actions ex delicto, such as ejectment,* 


trespass,” trespass to try title,? writ of entry,* and 
writ of right’ is elsewhere considered. 


II. NATURE AND FORM OF ACTION 


[§ 2] A. In General. The action of assumpsit® 
or an action under the codes or practice acts sub- 
stituted for the common-law action of assumpsit,* 
for use and occupation is an action by a landlord 


1. See Ejectment § 359. 
2. See Trespass §§ 131, 254. 
3; See Trespass to Try Title §§ 90- 


Va.) 407, 4 Am.D. 


Erle wali @ ip SOO, 4) Gul SiOn lS 
Reprint 1357; Munday v. Baily, Aleyn 


against one who has had the enjoyment of an estate 
under a contract to pay therefor which does not 
amount to a formal lease, such as would support an 
action for rent.S It is an action in which plaintiff 


549; Gibson yv.] But when there was no demise, but a 


simple promise to pay a given sum or 
quantum valebat for permission to 


29, 82 Reprint 899; Brett v. Read, Cro. 


94. Car. 343, 79 Reprint 901; Reade v. 
4. See Entry, Writ of §§ 22, 23. Johnson, Cro.Eliz. ate 78 Reprint 498; 
Y i 24, Hunt v. Some, Cro.Eliz. 118, 78 Re- 
. pe an, aoe RES INGE print 376; Dartnal v. Morgan, Cro.Jac. 


598, 79 Reprint 511; Johnson v. May, 


sumpsit, Action of 5 C.J. p 1378. 8 Lev. 150, 83 Reprint 624; 


How v. 


7 See Actions §§ 128, 129. Norton, 1 Lev. 179, 838 Reprint 358. 

8. Black L. D.; Logan v. Lewis, “As an express lease was deemed 
7 J.J.Marsh. (Ky.) 38; Thackray v.|a real contract, the common law rem- 
Ritz, 223 N.Y.S. 668, 130 Misc. 403;|]edy on a parol demise, was debt or 
Sutton v. Mandeville, 1 Munf. (15! distress—Assumpsit would not lie. 


[66 C. J.—6] 


occupy, Or in consideration of having 
been permitted to occupy the tene- 
ment of the promisee, assumpsit was 
the appropriate common law action. 
+. . Assumpsit for use and occu- 
pation was maintainable, at common 
law, only when there had been no 
formal lease, but when there had 
been a collateral promise to pay for 
the use by the owner’s permission.” 
poets v. Lewis, 7 J.J.Marsh. (Ky.) 


82 [66 C.J] 


seeks to recover not rent, properly so called, but 
value of the alleged use and oceupa- 
and is founded in privity of contract and not 
While it has been said that 
this action was unknown to the common law1? and 
depended on the statute of George II ¢ 19,1? it is 
either held er said in many decisions, English,?® 
American,'* and Canadian,!® that the action was 
maintainable at common law, and was not. introduced 
by that statute,?® and that it was, perhaps, the only 
common-law remedy where there had been no formal 


the reasonable 
tion,? 
in privity of estate.t° 


Debt for use and occupation see in- 
ELAS 3s 

9. Walker v. Farbush, 11 Cush. 
nes) 367; Sanford v. Johnson, 4 N. 

W. 43, 26 Minn. 314; Cleves v. Wil- 
loughby, 7 Hill (N.Y.) 83; Naish v. 
Tatlock, 2 H.Bl. 319, 126 Reprint 573. 

10. Rogers v. Coy, 41 N.E. 652, 164 
Mass. 391; Barron v. Marsh, 63 N.H. 
107; Low v. Hallett, 2 Cai. (N.Y.) 
374; New York Corp. v. Dawson, 2 
Johns.Cas. (N.Y.) 335; Brolasky v. 
Ferguson, 48 Pa. 434; Henwood v. 
Cheeseman, 3 Serg.&R. "(Pa.) 500. 


11. Bright v. Bostick, 27 Ark. 55; 
Byrd v. Chase, 10 Ark. 602; Fitzger- 
ald v. Beebe, 7 Ark. 305, 46 Am.D. 285; 
Wood v. Wilcox, 1 Den. (N.Y.) 37. 


12. Alton v. Pickering, 9 N.H. 494. 


{a] Provisions of statute.—The 
statute of 2 Geo. II c 19 provides 
“that where the agreement is not by 
deed, the landlord may recover a rea- 
sonable satisfaction for the tene- 
ments occupied by the defendant, in 
an action on the case for use and 
occupation; and if in evidence on the 
trial, any parol demise or any agree- 
ment not by deed appears wherein a 
certain rent has been reserved, the 
plaintiff may make use thereof as an 
evidence of the quantum of the dam- 
ages.” Henwood v. Cheeseman, 3 
Serg.&R. (Pa.) 500, 501. 


13. Gibson v. Kirk, 1 Q.B. 850, 41 
E.C.L. 807, 113 Reprint T3573 Bever- 
ley v. Lin¢oln Gas Light & Coke Coy 
6 A.&E. 829, 33 E.C.L. 434, 112 Reprint 
318; Dartnal v. Morgan, Cro.Jac. 598, 
79 Reprint 511; Churchward v. Ford, 
2 H.&N. 446,157 Reprint 184; Johnson 
y. May, 3 Lev. 150, 83 Reprint 624; How 
v. Norton, 1 Lev. 179, 88 Reprint 358; 
Mason v. Welland, Skin. 238, 90 Re- 
print 109; Sir George Manseull’s 
Case [cit Brett v. Read, CroCar. 
343, 79 Reprint 901]. 


14. U.S.—Carpenter vy. U. S., 17 
Wall. 489, 29 L.Ed. 680 [aff 6 Ct.Cl. 
156]; Lloyd v. Hough, 1 How. 158, 11 


L.Ed. 83 (stating Virginia law). 


Conn.—Gunn v. Scovil, 4 Day 228, 
4 Am.D. 208. 


Fla.—Ward & May v. Bull, 
oileli. 

Ky.—Johnson _ vy. 
Dana 124; Crouch v. Briles, 
Marsh. 255, 23 Am.D. 404; Logan v. 
Lewis, 7 J,J.Marsh..3; Calvert v. 
Simpson, 1 J.J.Marsh. 547; Crabtree 
vy. Pemberton, Ky.Dec. 122. 


Mass.—Gould v. Thompson, 4 Metc. 
224, 


Ile; 


Beauchamp, 9 
(epee 


Mich.—Dwight v. Cutler, 3 Mich. 
566, 64 Am.D. 105. 
Ohio.—Richey v. Thomas, 6 Ohio 


371; Heidelbach, Seasongood & Co. v. 
Slader & Wilson, 1 Handy 456, 12 Ohio 
Dec. (Reprint) 234. 

Pa.—Henwood _ v. 
Serg.&R. 500; Pott v. 
jiatys ht 


Cheeseman, 3 
Lesher, 1 


pes’ Ex’rs v. Cole, 4 Hen.& 
M. Veg upp 161, 4 Am.D. 512, 
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demise.!? 


tained before.?3 


“Since the old notion that such a 
claim savors of the realty, and could, 
therefore, be recovered only by an 
action of a higher nature, has been 
quite generally exploded, and espe- 
cially since the true theory of implied 
promises in assumpsit has come to be 
better understood and settled, and 
such premises no longer rest merely 
upon the inference that a promise in 
fact had been made, but upon the du- 
ty of the defendant to pay—a duty 
which he will not be heard to deny 
that he has promised to perform— 
courts in this country have very 
properly held that assumpsit for use 
and occupation may be maintained at 
common law.” Hogsett v. Ellis, 17 
Mich. 351, 371 (per Christiancy, J.). 


15. Thompson y. Be. .ett, 17 U.C. 
C.P. (Ont.) 380. 


16. U.S\—Carpenter v. U. 7S.,.17 
aval 489, 29 L.Ed. 680 [aff 6 Ct.Cl. 
156]. 


Ky.—Logan vy. Lewis, 7 J.J.Marsh. 
hes Crabtree v. Pemberton, Ky.Dec. 
122. 
Ohio.—Heidelbach, Seasongood & 
Co. v. Slader & Wilson, 1 Handy 456, 
12 Ohio Dec. (Reprint) 234. e 

Va.—Eppes’ Ex’rs v. Cole, 4 Hen.& 
M. (14 Va.) 161, 168, 4 Am.D. 512. 

Eng.—Gibson v. Kirk, 1 Q.B. 850, 41 
E.C.L. 807, 113 Reprint 1357; Church- 
ward v. Ford, 2 H.&N. 446, 157 Re- 
print 184. 


“The action for use and occupation 
was not given by the statute of 
George: it had been used at least 
from the time of James the first, as 
the case of Dartnal v. Morgan, Cro. 
Jac. 598, 79 Reprint 511 clearly 
proves; and the case of How v. Nor- 
ton, 1 Lev. 179, 83 Reprint 358 shews 
it was in use in the, time of his son 
Charles JI, and a variety of other 
cases might be shewn to prove the 
same thing.” Eppes’ Ex’rs v. Cole, 


supra. 
17. Logan v. Lewis, 7 J.J.Marsh. 
(Ky.) 3; Eppes’ Ex’rs v. Cole, 4 Hen. 


&M. (14 Va.) 161, 171, 4 Am.D. 512. 


“There being no certain rent, the 
plaintiff coulda neither distrain, nor, 
properly, perhaps, bring an action of 
debt; this seems the plaintiff's gen- 
uine remedy.” Eppes’ Ex’rs v. Cole, 
supra. 

18. Heidelbach, Seasongood & Co. 
v. Slader & Wilson, 1 Handy 456, 12 
Ohio Dec. (Reprint) 234; Goshorn v. 
Steward, 15 W.Va. 657. 

19. Carpenter v. U. S., 17 Wall. (U. 
S.) 489, 21 L.Ed. 680 [aff 6 Ct.Cl. 156]. 

20. Md.—Swem v. Sharretts, 48 
Md. 408. 

N.J.—Holmes y. Stockton, 26 N.J. 
Law 93; Perrine v. Hankinson, 11 N. 
J.Law 181. 

N.Y.—Kiersted v. Orange, ete, R. 
Co., 69 N.Y. 343, 25 Am.R. 199; ~Ver= 
nam v.,Smith, 15 NY. 327." bunt iv. 
Wolfe, 2 Daly 298. 

Pa.—Kline v. Jacobs, 68 Pa, 57; 
Henwood vy. Cheeseman, 3 Serg.&R. 


[§ 2 


The statute mentioned and statutes of 
similar import enacted in the United States, it has 
been said, regulated the action!® and enlarged its 
sphere??® by authorizing a recovery although a de 
mise was proved, unless the demise was by deed,” 

whereas at common law plaintiff was nonsuited ie 
a demise was proved,”? because the evidence would 
not support the declaration.? 
ticular the statutes did not make the action main- 
tainable in cases where it could not have been main- 


22 


Except in that par- 


The action on the ease, given by 


500. 


8.C.—Hellams v. Patton, 22 S.E. 
608, 44 S.C. 454. 


W.Va.—Atkinson v. Winters, 34 S. 
E. 834, 47 W.Va. 226; Goshorn v. 
Steward, 15 W.Va. 657. 


: v. Lincoln Gas 
Light & Coke Co., 6 A: & E. 829, 33 BH. 
C.L. 434, 112 Reprint 318; Church- 
ward v. Ford, 2 H.&N. 446, 157 Re- 
print 184; Naish v. Tatlock, 2 H.Bl. 
319, 126 Reprint 573; Johnson v. May, 
3 Lev. 150, 83 Reprint 624. 


Ont.—City of Toronto v. Mallon, 2 
Ont.W.R. 935. 


[a] Purpose of statute.—(1) 
“The statute of George II, was enact- 
ed simply to allow assumpsit for use 
and occupation in all cases of parol 
‘agreement’ for rent, including ex- 
press demises, on which debt, and not 
assumpsit, was the appropriate com-, 
mon law action.” Logan v. Lewis, 7 
J.J.Marsh. ((Ky-:) 78,425 4.(2) ao &¢Dhe 
statute was made for the benefit of 
landlords, and to prevent tenants 
from putting them to difficulties (aft- 
er enjoyment of the lands) in recoy- 
ering their rents under parol demises 
or agreements; for, before the stat- 
ute, in actions for the use and occu- 
pation, the landlords were continually 
nonsuited, by the tenants’ proving, at 
the trial, some parol demise, or mem- 
orandum in writing, amounting to a 
demise; for, in that case, the land- 
lord ought to have brought an action 
of debt, and not case, on assumpsit; 
which was remedied by the statute. 
That this was the true reason for 
making the statute, will appear by 
the cases on the subject.” Eppes’ 
Ex’rs v. Cole, 4 Hen.&M. (14 Va.) 161. 
168, 4 Am.D. 512. 

21. Ohio.—Heidelbach, Seasongood 
& Co. v. Slader & Wilson, 1 Handy 
456, 12 Ohio Dec. (Reprint) 234. 


Pa. v. Cheeseman, 38 
Sere. eR 500. 

Va 
M. (14 Va.) 161. 4 Sens: 


W.Va.—Atkinson vy, eae 34 S. 
BH. 834, 47 W.Va. 226. 


Eng.—Beverley v. Lincoln Gas 
Light & Coke Co., 6 A.&E. 829, 33 B.C. 
L. 434, 112 Reprint 318; ‘Hall Vv. 
Burgess, FM Swed Ol SSP il B.G.L. 485, 
108 Reprint 124; Blliott v. Rogers, 4 
Esp. 59, 170 Reprint 541; Naish v. 
Tatlock, 2) HAGE oO ants 6 Reprint GS7f835 
Churchward v. Ford, 2 H.&N. 446, 157 
Reprint 184. 


22. Henwood vy. Cheeseman, 3 Serg. 
&R. (Pa.) 500 


23. WWeldsiback, Seasongood & Co. 
v. Slader & Wilson, 1 Handy 456, 12 
Ohio Dec. (Reprint) PRY 0 Goshorn Vv. 
Steward, 15 W.Va. 657; Churchward 
v. Ford, 2 H.&N. 446, 157 Reprint 184. 


[a] Thus, where rent is reserved 
by lease under seal, the statute does 
not give the right of action by as- 


sumpsit. Gunn v. Scovil, 4 Day 
(Conn.) 228, 4 Am.D. 208. And see 
infra § 18. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


§§ 2-5] 
these statutes, has always been considered assumpsit 
on an express or implied contract, and not an ac- 
tion on the case ex delicto.24 The action, being pure- 
ly personal in its nature,?> is not available for the 
trial of a disputed title.2® Nor is it available where 
there are matters of account between the parties 


which are so complicated that they can be adjusted 
properly only in a court of equity.27 


[§ 3] B. Debt.2® At common law, in some eir- 
cumstances, the action of debt may lie for use and 
occupation.*® This action, it has been said, has 


. long been recognized and sanctioned in Eugland and 


in this country.?° It lies at common law notwith- 
standing the existence of a lease not under seal re- 
serving a specific rent,’1 but not, it seems, where 
the lease was under seal,?? although it has been held 
to le in a number of decisions in which it did not 
appear whether the lease was under seal or not.?3 


' Tenant holding over. An action of debt for use 
and occupation lies at common law against a tenant 


III. ELEMENTS AND 


[§ 5] A. Relation of Landlord and Tenant. Ex- 
cept where it is otherwise provided by statute,#? an 
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holding over after the expiration of the lease for 
the period during which he held over;** and this 
is so although the lease was under seal;5> but noth- 
ing can be recovered in this action after he has 
quitted the premises and tendered possession.?® 


Not local action. Debt for use and occupation is 
not a local action,37 


[§ 4] C. Distinguished from Other Actions. The 
action for use and occupation is to be distinguished 
from the action of ejectment?*® with which it is total- 
ly inconsistent, use and occupation being predicated 
upon tenancy, ejectment on the termination of ten- 
ancy,*° and the action for mesne profits differs 
from an action for use and occupation in that the 
latter is founded upon a promise, 'express or implied, 
while the former springs from a trespass, an entry 
vi et armis upon premises, and a tortious hold- 
ing.*° The action for mesne profits is now, however, 
in substance held to be an action for use and occu- 
pation in some jurisdictions, 


“GROUNDS OF ACTION 


action for use and occupation lies only when the re- 


24. St. Louis, etc., R. Co. v. Hart, 
38 Ark. 112; Fitzgerald v. Beebe, 7 
Ark. 305, 46 Am.D. 285. 

ne Stringfellow vy. Curry, 76 Ala. 
394. 

26. Ala.—Crabtree v. Street, 76 So. 
374, 200 Ala. 442; Stringfellow v. Cur- 
ry, 76 Ala. 394; Fielder v. Childs, 73 
Ala. 567. 


Ark.—Fitzgerald v. Beebe, 7 Ark. 
305, 46 Am.D. 285. 


Cal.—Samson v. Schaffer, 3 Cal. 196. 


Mass.—Mayo v. Fletcher, 14 Pick. 
525; Boston y. Binney, 11 Pick. 1, 22 


Am.D. 353; Codman y. Jenkins, 14 
Mass. 93. 

Mich.—Hogsett vy. Ellis, 17 Mich. 
351, 


Mo.—O’Fallon v. Boismenu, 3 Mo. 
405, 26 Am.D. 678. 


N.H.—Alton v. Pickering, 9 N.H. 
94. 


Ohio.—Richey v. Hinde, 6 Ohio 371. 
Pa.—Pott v. Lesher, 1 Yeates 576; 
Staley v. Staley, 89 Pa.Super. 120. 


See generally Assumpsit, Action of 
24, 


27. Jackson v. King, 3 So. 232, 82 
Ala. 432. 
23. For rent see Landlord and 


Tenant § 1313. 
Debt and asSumpsit distinguished 
generally see Actions § 116. 
29. Conn.—King v. Woodruff, 
Conn. 56, 60 Am.D. 625. 


N.J.—Lanning v. Howell, 2 N.J.Law 
0. 


23 


24 

N.Y.—McKeon v. Whitney, 3 Den. 
452. 

Ohio.—Armstrong v. Clark, 17 Ohio 
495, 

W.Va.—Goshorn vy. Steward, 15 W. 
Va. 657. 

Eng.—Gibson v. Kirk, 1 Q.B. 850, 41 
B.C.L. 807, 113 Reprint 1357. 

Ont.—McFarlane v. Buchanan, 
Were: Ge D On, 

30. Armstrong v. Clark, 17 Ohio 
495; Goshorn v. Steward, 15 W.Va. 
657; Curtis v. Spitty, 1 Bing.N.Cas. 
15, 17, 27 E.C.L. 524, 181 Reprint 1023. 

“The form of action here, is debt 


12 


for use and occupation;—a form of 
action not unknown to the common 
law, and not unfrequently resorted 
to, to avoid the difficulties attendant 
on debt for rent.” Curtis v. Spitty, 
Supra (per Tindall, C.J.). 


31. Gibson vy. Kirk, 1 Q.B. 850, 41 
E.C.L. 807, 118 Reprint 1357 [cit Wil- 
kinson y. Hall, 3 Bing.N.Cas. 508, 32 
E.C.L. 237, 182 Reprint 506]; Egler 
v. Marsden, 5 Taunt. 25, 1 E.C.L. 26, 
128 Reprint 595. 


[a] Action not dependent on St. 
2 Geo. II c 19.—The action of debt for 
use and occupation is not an action 
on the above mentioned statute. 
“The meaning of that act was, you 
may bring an action upon the case, 
and although it shall appear that 
there was a contract under a certain 
rent reserved; yet you shall recover 
a reasonable compensation for the 
use of that which you go for.” EHeler 
v. Marsden, 5 Taunt. 25, 1 B.C.L. 26, 
128 Reprint 595. 


[b] In Connecticut where this ac- 
tion was sustained notwithstanding 
the existence of a lease not under 
seal, the court apparently based its 
decision on the statute of George II, 
stating that the laws of that jurisdic- 
tion were in conformity with the pro- 
visions of that statute. King v. 
Woodruff, 28 Conn. 56, 60 Am.D. 625. 


32. McFarlane v. Buchanan, 12 U. 
C.C.B. (Ont:)-591. 


33. Armstrong v. Clark, 17 Ohio 
495; Smith v. Eldridge, 15 C.B. 236, 
80 W.C.L. 236, 139 Reprint 412; King 
v. Fraser, 6 Hast 348, 101 Reprint 
1320; Davies v. Edwards, 8 M.&S. 380, 
105 Reprint 654; Wilkins v. Wingate, 
6 T.R. 62, 101 Reprint 436; Stroud 
v. Rogers, 6 T.R. 63 note (a), 101 Re- 
print 436 note (b). 

384 Ibbs v. Richardson, 9 A.&R. 
849, 36 B.C.L. 448, 112 Reprint 1436; 
Bayley v. Bradley, 5 C.B. 396, 57 E.C. 
L. 396, 136 Reprint 932. 

35. McFarlane v. Buchanan, 12 U. 
Cre Pa COn Us) 50. 

36. Ibbs v. Richardson, 9 A.&E. 
849, 36 E.C.L. 443, 112 Reprint 1436. 

87. King v. Fraser, 6 East 848, 102 
Reprint 13820; Egler v. Marsden, 5 
Taunt. 25, 1 E.C.L. 26, 128 Reprint 
595. 


38. See Ejectment 19 C.J. p 1021. 


39. In re Pott’s Appeal, 5 Pa. 500, 
501; Birch vy. Wright, 1 T.R. 378, 99 
Reprint 1148. 

40. Thompson v. Bower, 60 Barb. 
(N.Y.) 463, 477: [quot with appr 
Young vy. Rees, 46 S.W. 962, 145 Mo. 
261, 267]; Roukous v. De Graft, 99 
A. 821, 40 R.I. 57. See also Eject- 
ment § 359; Entry, Writ of §§ 22233 
Real Actions § 24; Trespass §$§ 131, 
254; Trespass to Try Title §§ 90-94. 

41. Noble vy. Fairs, 26 N.wW. LST, 
58 Mich. 637; Leyson v. Davenport, 
98 P. 641, 38 Mont. 62; Woodhull v. 
Rosenthal, 61 N.Y. 382; Holmes v. 
Davis, 19 N.Y. 488; Columbia & P. S. 
R. Co. v. Histogenetic Medicine Go} 
45 P. 29, 14 Wash. 475, 480. 


“Owing, no doubt, to the change of 
procedure wrought by the codes in the 
various states, the action for mesne 
profits is now ‘largely treated as if 
it were one of contract, or for use and 
occupation.’” Columbia & P. S R. 
Co. v. Histogenetic Medicine Co., su- 
pra. 


42. See cases infra this note; ana 
infra § 36. 
[a] In Illinois (1) prior to the 


passage of the act of Febr. 20, 1861, an 
action for use and occupation could 
not be maintained unless the relation 
of landlord and tenant existed dur- 
ing the occupancy. Marr v. Ray, 37 
N.E. 1029, 151 Ill. 340, 26 L.R.A. 799; 
Hadley v. Morrison, 39 Ill. 392, (2) 
Among other things the statute of 
1861 provided that, where lands are 
held and occupied without any spe- 
cial agreement for rent, the owner 
may Sue and recover a fair and rea- 
sonable satisfaction for the use and 
occupation by action of debt or as- 
sumpsit. This statute it is held “in 
terms gives the same remedies to own- 
ers against occupants where the rela- 
tion of landlord and tenant does not 
exist, as such owner would have if 
such relationship existed.” W. C, 
Walsh & Co, v. Taylor, 142 Ill.App. 
46, 48. (3) It also extended the rem- 
edy to all cases where a purchase 
has been made and possession given, 
and the purchaser failed to complete 
the purchase, and to cases where land 
was sold under execution or a decree 
of court, and defendant failed to sur- 
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lation of landlord and tenant exists,4? or, as has | sometimes been 


render possession after the time for 
redemption had expired. In such 
cases the remedy is given by the act, 
by action of debt or assumpsit. 
Hadley v. Morrison, supra. 


[b] In Oklahoma, under a statute 
making the occupant of lands liable 
for rents to any person entitled there- 
to and without special contract, the 
occupant of lands is liable for use and 
occupation to the owner, although the 
relation of landlord and tenant does 
not exist. Bilby v. Gilliland, 137 P. 
690, 41 Okl. 150; Earl v. Tyler, 128 P. 
269, 36 Okl. 1:79. 

43. U.S.—Bigby v. United States, 
23 S.Ct: 468, 188 U.S. 400, 47~L.ld. 
519; Hill v. United States, 13 S.Ct. 
LOAM Se 5938 937. Wa sea, ear 
penter v. U. S., 17 Wall. 489, 21 L.Ed. 
680, 9 Ct.Cl. 18; West v. Smith, 8 
How. 402, 12 L.Ed. 1130; Lloyd v. 
Hough, 1 How. 153, 11 L.Ed. 83; John- 
son v. Emerson Phonograph Co., 296 
BE. 42; Watson v. U. S:, 263 EF. 700. 

Ala.—Gray v. Crowell, 108 So. 239, 
214 Ala. 425; Burgess v. American 
Mortgage Co. of Scotland, 22 So. 282, 


115 Ala. 468; Grady v. Ibach, 10 So. 
287, 94 Ala. 152; Davidson v. Ernest, 
7 Ala. 817. 


Ark.—Dell v. Gardner, 25 Ark. 134; 
Byrd v. Chase, 10 Ark. 602. 


Cal.—Warnock v. Harlow, 31 P. 166, 
96 Cal 298, 3 Am-S)R..209:. Hath- 
away v. Ryan, 35 Cal. 188; O’Conner 
v. Corbitt, 3 Cal. 370; Pacific States 
Corporation v. Arnold, 139 P. 239, 23 
Cal.App. 672. , 


Colo._——Hennessey vy. Hoag, 
1061, 16 Colo. 460. 


Conn.—Vandenheuvel v. Storrs, 3 
Conn. 203. 


Del.—Johnson v. Hibbert, 82 A. 86, 
25 Del. 526; Redden v. Barker, 4 Del. 
179; Mariner v. Burton, 4 Del. 69. 


Fla.—Ward & May v. Bull, 1 Fla. 
271. 

Ga.—Matthias v. Foster, 28 S.E. 606, 
102 Ga. 556; Lathrop v. Standard Oil 
Co., 9 S.E. 1041, 838 Ga. 307; Clark v. 
Green, 35 Ga. 92; Barnes v. Shin- 
holster, 14 Ga. 131. 


Ill.— Claussen v. Claussen, 116 N.E. 
6938, 279 Ill. 99; Chicago Terminal R. 
Co. v. Winslow, 74 N.B. 815, 216 Ill. 
166; Marr v. Ray, 87 N.H. 1029, 151 
Ill. 340, 26 L.R.A. 799; Hadley v. Mor- 
rison, 39 Ill. 392; Dixon v. Haley, 16 
Ill. 145; Oakes v. Oakes, 16 Ill. 106; 
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MeNair v. Schwartz, 16 Ill. 24; Dud- 
dunes Hull oto sla lel; Maley ve 
Campbell, 2 Ill. 110; Gulliksen v. 


White Eagle Brew. Co., 203 Jll.App. 
391; Jackson v. Reeter, 201 I1l.App. 
29; Walsh v. Taylor, 142 Ill.App. 46; 
Hill v. Coal Valley Min. Co., 103 Ill. 
App. 41; Fender v. Rogers, 97 Ill.App. 
280. 


Ind.—Cambridge Lodge No. 9 K. P. 
Veo IROULh YS GleeN Leos Ss erlGse Inde; 
Pittsburgh, ete., R. Co. vy. Thornburgh, 
98 Ind. 201; Nance y. Alexander, 49 
Ind. 516; Newby v. Vestal, 6 Ind. 
412. 

” Towa.—Hodgson v. Keppel, 238 N.W. 
439; Cole v. Thompson, 112 N.W. 178, 
134 Iowa 685. 

Kan.—Garvin vy. Jennerson, 20 Kan. 

Sil 


Ky.—Richmond, 


etc., Turnpike 
Road Co. v. Rogers, 7 Bush 532; 
Jones y. Tipton, 2 Dana 295; Crouch 
v. Briles, 7 J.J.Marsh. 255, 23 Am.D. 
404; Illinois Cent. R. Co. v. Ross, 
83 S.W. 635, 26 Ky.L. 1251; Leeds 
y. Blackwell, 1 Ky.Op. 528. 


Me.—Burdin v. Ordway, 34 A. 175, 


88 Me. 375; Bishop v. Clark, 20 A. 88, 


82 Me. 532; Cunningham v. Horton, 
57 Me. 420; Patterson v. Stoddard, 
47 Me. 355, 74 Am.D. 490; Howe v. 


Russell, 41 Me. 446; Curtis v. Treat, 
21 Me. 525; Porter v. Hooper, 11 Me. 
170. 


Md.—Hoffar v. Dement, 5 Gill 132, 
46 Am.D. 628; Anderson v. Critcher, 
UL Gill .& S450, 3 TAD. 2s De 
Young v. Buchanan, 10 Gill & J. 149, 
32 Am.D. 156; Stockett v. Watkins’ 
Adm’rs, 2 Gill & J. 326, 20 Am.D. 438; 
Stoddert v. Newman, 7 Harr.&J. 251. 


Mass.—Glickman v. Commonwealth, 
138 N.E. 252, 244 Mass. 148; Steven- 
son v. Donnelly, 108 N.E. 926, 221 
Mass. 161, Ann.Cas.19i17B 932; 
Mathews v. Carlton, 75 N.E. 637, 189 
Mass. 285; Kirchgassner v. Rodick, 
49 N.E. 1015, 170 Mass. 543; Rogers 
v. Coy, 41 N.E. 652, 164 Mass. 391; 
Leonard v. Kingman, 136 Mass. 123; 
Boston v. Binney, 11 Pick. 1, 22 Am. 
D. 358; Little v. Pearson, 7 Pick. 301, 
19 Am:D. 289. 


Mich.—Marquette, ete, R. Co. v. 
Harlow, 87 Mich. 554, 26 Am.D. 538, 


37 Mich. 557; Carver v. Palmer, 33 
Mich. 342; Dalton vy. Laudahn, 30 
Mich. 349; Hogsett v. Ellis, 17 Mich. 


351; Dwight v. Cutler, 3 Mich. 566, 
64. Am.D. 105. 


Minn.—Hayes v. Fong Moon, 149 N. 
W. 659, 127 Minn. 404; Hackney vV. 
Fetsch, 148 N.W. 1128, 123 Minn. 447; 
Crosby v. Horne & Danz Co., 47 N.W. 
OUe. 45 Minn. 249; Hurley— v. 
Lamoreaux, 12 N.W. 447, 29 Minn. 
138; Holmes v. Williams, 16 Minn. 
164. 


ie v. Anderson, 26 Miss. 


Mo.—Young v. Rees, 46 S.W. 962, 
145 Mo. 261; Aull Sav. Bank v. Aull, 
80 Mo. 199; Edmonson v. Kite, 43 Mo. 
LiGi== Cohen) Wa, I ydery aie NOs 22's 
Hood v. Mathis, 21 Mo. 308: O’Fallon 
Vi Boismenu, 3. Mo.) 405,77 260 Amp. 
678; Cote v. Landau, (App.) 29 S.W. 
(2d) 224; Young v. Home Telephone 
Co., (App.) 201 S.W. 635; Wilson v. 
Mcinturff, (App.) 198 S.W. 421; 
Bracht v. Johnson, 173 S.W. 692, 187 
Mo.App. 220; Haumueller v. Acker- 
mann, 130 S.W. 91, 150 Mo.App. 141; 
State ex rel. Armour Packing Co. v. 
Dickmann, 124 S.W. 29, 146 Mo.App. 
396; Keinstra v. King, 122 S.W. 337, 
143 Mo.App. 38; Starbuck v. Avery, 
112 S.W. 33, 182 Mo.App. 542. 


Mont.—Leyson yv. Davenport, 98 P. 
641, 38 Mont. 62. 


Neb.—Cavett v. Graham, 122 N.W. 
846, 85 Neb) 152; Rosenberg v. 
Sprecher, 103 N.W. 1045, 105 N.W. 


293, 74 Neb. 176; Skinner v. Skinner, 
57 N.W. 534, 38 Neb. 756; Janouch v. 
pence 93: IN. W.. 217, 3. Neb. (Unoft.) 


Nev.—Dixon v. Ahern, 14 P. 598, 19 
Nev. 422. 


N.H.—Durrell v. Emery, 9 A. 97, 
64 N.H. 223; Barron y. Marsh, 63 N. 
H. 107; Pendergast v. Young, 21 N.H. 
234; Wiggin v. Wiggin, 6 N.H. 298. 

N.J.—McKenna v. Reade, 144 A. 812, 
105 N.J.Law 408; Kertesz v. Feld- 
heim, 1438 A. 917, 105 N.J.Law 239 
[aff 139 A. 703, 6 N.J.Mise. 8]; Mason 
v. Haurand, 75 A. 452, 79 N.J.Law 375 
[aff 82 A. 892, 82 N.J.Law 645]; Dono- 
van v. Brenning, 74 A. 253, 79 N.J.Law 
202; Freeman:yv. Headley, 33 N.J.Law 
523; Stewart v. Fitch, 31 N.J.Law 17; 
Van Valkenberg v. Rahway Bank, 23 
N.J.Law 587; Brewer v. Conover, 18 N. 
J.Law 214; Conover v. Conover, 1 N. 
J.Eq. 403. . 


N.Y.—Lamb v. Lamb, 41 N.E. 26, 


[§ 5 


stated, a relation with like rights 


146 N.Y. 317; Collyer v. Collyer, 21 N. 
E. 114, 113 N.Y. 442; Preston v.. Haw- 
ley, 5 N.E. 770, 101 N.Y. 586, 34 N.E. 
906, 189 N.Y. 296; Kiersted v. Orange, 
@tC,, Ra iCons69UN. Yo 343,125, Am Rieger 
55 How.Pr. 51; Taylor v. Bradley, 
39 N.Y. 129, 100 Am.D. 415, 4 Abb.D. 
363; Bedford v. Terhune, 30 N.Y. 453, 
86 Am.D. 394, 27 How.Pr. 422 [aff 
1 Daly \3871]; McFarlan v. Watson, 3 
N.Y. 286; James Butler v. Deegan, 
TPbt N.YS=. 6.03) 9130. cA pp Div. a ioaae 
Gregg v. Tamsen, 58 N.Y.S. 1026, 42 
App.Div. 138; Thompson v. Bower, 60 


Barb. 463; Wilber,v. Sisson, 53 Barb. 
258 [aff 54 N.Y. 121]; Sylvester v. 
Ralston, 31 Barb. 286; Pierce v. 


Pierce, 25 Barb. 243; 
mayd, 15 Barb. 32; Croswell v. Crane, 
t. Barb. 19139 Coit: ve Planer; -30NeNe 
Super. 413, 4 Abb.Pr.N.S. 140 [aff 51 
NiYs) (647154 Hurd ve" Miller, 2 Ente 
540; Journeay vy. Brackley, 1 Hilt. 
447; Jennings v. Alexander, 1 Hilt. 
154; Schaefer v. Ropes, 186 N.Y.S. 
511, 113 Mise. 654; Benedict v. Jen- 
nings, 93 N.Y.S. 464, 47 Misc. 134; 
Thompson v. Fox, 47 N.Y.S. 176, 21 
Misc. 298; Katz v. Gelfan, 162 N.Y.S. 
352; Bommersheim v. Forman, 144 
N.Y.S. 647; Wood v. Wilcox, 1 Den. 
37; Featherstonhaugh v. Bradshaw, 1 
Wend. 134; Bancroft v. Wardwell, 15 
Johns. 489, 8 Am.D. 396; Smith v. 
Stewart, 6 Johns. 46, 5 Am.D. 186; 
In re Renwick’s Hstate, 2 Bradf.Surr. 
80. Contra Christatos v. United 
Cigar Stores Co. of America, 258 N.Y. 
S. 586, 144 Misc. 322 [rev 256 N.Y-.S. 
614, 143 Misc. 453]; City of New York 
Me 224 N.Y.S. 404, 130 Misc. 


N.C.—Sessoms y. 
424, 148 N.C. 369. 


Ohio.—Peters v. Elkins, 14 Ohio 
344; Richey v. Hinde, 6 Ohio 371; 
puree v. Cowles, 4 Ohio 205, 19 Am. 


Or.—Espey v. Fenton, 5 Or. 423. 


Pa.—Stockton’s Appeal, 64 Pa. 58 
[aff 3 “Brewst. 320]; Brolasky v. 
Ferguson, 48 Pa. 434; Henwood v. 
Cheeseman, 3 Serg.&R. 500; Pott v. 
Lesher, 1 Yeates 576; Newlin v. Brin- 
ton, 1 Chest.Co. 233; Seitzinger v. 
Alspach, 42 Leg.Int. 68. 


R.I.—Cavanaugh v. Cook, 94 A. 663, 
38 R.I. 25; McCordell v. Miller, 46 A. 
184, 22 RI. 96. 


8.C.—Ryan v. Marsh’s Adm’r, Liss: 
Cali. 156. ; 

S.D.—MeDermott v. Carroll, 77 N. 
Witoo mila sHDono2 oe 


Tenn.—Odonnell 
Humphr. 134. 


Vt.—Clark v. Clark’s Estate, 3 A. 
508, 58 Vt. 527; Moore v. Harvey, 50 
Vt. 297; Watson vy. Brainard, 33 Vt. 
88; Stacy v. Vermont Central R. Co., 
32 Vt. 551; Keyes v. Hill, 30 Vt. 759. 


Wis.—De Pere v. Reynen, 22 N.W. 
761, 27 N.W. 155, 65 Wis. 271. 


Eng.—Evans v. Evans, 3 A.&E. 132, 
1 H.&W. 239, 30 E.C.L. 80, 111 Reprint 
363; Naish v. Tatlock, 2 H.Bl. 320, 
126 Reprint 573; Keating v. Bulkely, 
ae 419, 3 E.C.L. 471, 171 Reprint 


Hall v. South- 


Tayloe, 62 S.E. 


v. McMurdie, 6 


non Be Calmont vy. Mulhall, 9 N.B. 


{ees temple v. McDonald, 6 N.S. 


g OubeMets hie Vv. Rose, 9eU:C.O3B: 
Que.—Parent y. Oisel, 9 Que.L. 135. 
[a] Reason for rule.—‘“By virtue 

of that relation alone can one of them 

be said to have contracted with the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and duties.*4 


[§ 6] B. Contract—1. In General. Except where 
it is otherwise provided by statute,*> an action for 


other to pay rent.’ Allen v. Macon, 
D.&'S: RCo.) 33 S.EY 696,107 Ga. 
838, 849. 

{b] Iicensee of owner.—(1) An 
action for use and occupation will 
not lie against one who is the mere 
licensee of the owner. Jones vy. Don- 
nelly, 108 N.E. 1068, 221 Mass. 213; 
Central Mills Co. v. Hart, 124 Mass. 
123; Reed v. Lammel, 42 N.W. 202, 
40 Minn. 397; James Roy Co. v. Roy 
Woolen Co., 158 N.Y.S. 755, 172 App. 
Div. 269. (2) And within this rule 
occupation and use which is frequent, 
but not continuous and exclusive, al- 
though with the permission of the 
owner, amounts to no more than a 
revoeable license to use the land, and 
will not support assumpsit for use 
and occupation. Central Mills Co. v. 
Hart, Supra. 


[ce] Iicensee of tenant.—An own- 
er of land, in possession of a tenant 
from month to month, can have no 
cause of action against third persons 
for their mere use of the land for 
dumping purposes or otherwise, with- 
out injury to the reversion, under li- 
cense from the tenant, the relation of 
landlord and tenant not existing. 
Thompson v. Granite Bituminous Pav- 


ing Co., 203 S.W. 496, 199 Mo.App. 
356. 
[ad] Mortgagor holding over after 


condition broken.—Assumpsit for use 
and occupation does not lie against 
a mortgagor who reserves the right 
to remain in possession until condi- 
tion broken, and holds over, as the re- 
jation of landlord and tenant did not 
exist during the period of holding 


over. Mayo v. Fletcher, 14 Pick. 
(Mass.) 525. 
[e] Occupancy of decedent’s prop- 


erty by his widow beyond the time al- 
lowed by statute will not render her 
liable for use and occupation. When 

. that time elapsed she became a dis- 
seizor, as against the heirs, and was 
not even a tenant at _ sufferance. 
Emery v. Emery, 32 A. 900, 87 Me. 
281. 

[f] Owner authorizing contract in 
name of another.—An owner, author- 
izing a contract with a railroad by 
companies controlled by him for use 
of land owned by him, could not re- 
cover rent for the railroad’s use and 
occupation, on the theory of relation 
of landlord and tenant. Bradford v. 
Indiana Harbor Belt R. Co., 16 F.(2d) 
836. 

[g] Where, during continuance of 
Jease under seal to agent, the prem- 
ises were used by the principal, or by 
his agent aS manager, an action for 
use and occupation could not be main- 
tained against the principal, as the 
relation of landlord and tenant did not 


exist. Lenney v. Finley, 45 S.E. 593, 
118 Ga. 718. 
[h] Discharge of lease under 


eminent domain proceedings.—Under 
Pub. St. c 64 § 40, which provides that, 
whenever a city shall elect to take for 
public use part of any land under 
lease, such lease shall be discharged 
as to the part taken, but valid as to 
the residue, and that the city shall, 
from such election, become seized of 
the portion taken, a tenant could not 
be held liable for use and occupation 
of a portion of land under lease to him 
after the time of the city’s election to 
condemn the same for public use. 
McCardell v. Miller, 46 A. 184, 22 R. 
51 ” 

[i] Where lessor breaks covenant 
of lease, and the benefit received by 
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use and occupation is based on a contract, express 


be had.*° 


the lessee from his use of the prem- 
ises is more than the damages from 
the breach of covenant, the excess 
may be recovered in an action for use 
and occupation. Meredith Mechanic 
Assoc. v. American Twist Drill Co., 30 
A. 1A19, 66 N.H. 539. 


44. Crabtree v. Street, 79 So. 192, 
201 Ala. 630; Crabtree v. Street, 76 
So. 374, 200 Ala. 442; First Nat. Bank 
v. Welch, 132 So. 43, 24 Ala.App. 150 
[rev on other grounds 132 So. 44, 222 
Ala. 144]; Johnson vy. Moxley, 113 
> 225 AlacApp. 1 [rev on other 
grounds 113 So. 656, 216 Ala. 466]; 
Hamilton v. House, 60 So. 429, 6 Ala. 
App. 86. 


45. See statutory provisions; 
intra $*36. 


and 


[a] In Mississippi, under Code 
(1880) § 1323, authorizing ‘any land- 
lord, when there is no contract, to 
recover in an action for use and oc- 
cupation a reasonable satisfaction for 
lands, tenements, or hereditaments, 
held or occupied by the defendant,” 
it has been held that there is no neces- 
sity for even an implied contract, but 
recovery may be had where defend- 
ant recognizes the landlord’s title and 
claims no adverse rights. Newberg & 
Anderson vy. Cowan, 62 Miss. 570. 


[b] In Oklahoma, under a statute 
making the occupant of lands liable 
for rent to any person entitled thereto 
and without special contract, an ac- 
tion for use and occupation will lie 
against the occupant of lands, al- 
though there is no contractual rela- 
tion, either express or implied, be- 
tween him and the owner. Bilby v. 
Gilliland, 137 PB. 690, 41 Okl. 150; 
Harl v. Tyler, 128 P. 269, 36 Okl. 179. 


46. U.S.—Hill v. United States, 13 
SiC eal Oe 149 SS yO oS.io (eles 
862; Lloyd v. Hough, 1 How. 153, 11 


L.Ed. 88; Adsit. v. Kaufman, 121 F. 
855, 58 C.C.A. 33. 


Ala.—Gray v. Crowell, 108 So. 239, 
214 Ala. 425; Crabtree v. Street, 79 
So. 192, 201 Ala. 630; Crabtree v. 
Street, 76 So. 374, 200 Ala. 442; Field- 
er v. Childs, 73 Ala. 567; Weaver v. 
Jones, 24 Ala. 420; Davidson v. 
Ernest, 7 Ala. 817; Johnson v. Mox- 


ley, 113 So. 651, 22 Ala.App. 1 [rev 
on other grounds 113 So. 656, 216 
Ala. 466]. 


Cal.—Pacific States Corporation v. 
Arnold, 139 P. 239, 23 Cal.App. 672. 

Colo.—Hennessey v. Hoag, 27 P. 
1061, 16 Colo. 460. 


Del.—Johnson v. Hibbert, 82 A. 86, 
re} Del. 526; Mariner v. Burton, 4 Del. 


Ga.—Atlanta, K. & N. R. Co. v. Me- 
Han, 35 S.H. 634, 110 Ga. 543. 


Tll.— Hill vy. Coal Valley Min. Co., 
103 Ill.App. 41; Fender v. Rogers, 97 
Tll.App. 280; Webbe v. Weaver, 79 Ill. 
App. 657. 


Ind.—Newby v. Vestal, 6 Ind. 412. 

Iowa.—Hodgson y. Keppel, 238 N.W. 
439. 

Ky.—Crouch v. Briles, 7 J.J.Marsh. 
255, 23 Am.D. 404; Logan v. Lewis, 7 
J.J.Marsh. 3. 

La.—Stringer v. Mathis, 7 So. 229, 
41 La.Ann. 985. 

Me.—Patterson vy. Stoddard, 47 Me. 
355, 74 Am.D. 490; Porter v. Hooper, 
11 Me. 170. 

Md.—Stockett v. Watkins’ Adm’rs, 
2 Gill & J. 326, 20 Am.D. 438. 

Mass.—Glickman v. Com., 138 N.E. 
252, 244 Mass. 148; Burke v. Willard, 


or implied, in the absence of which no recovery can 


137 N.E. 744, 243 Mass. 547; Steven- 
son v. Donnelly, 108 N.E. 926, 221 
Mass. 161, Ann.Cas.1917E 932; Austin 
v. Whittle, 59 N.E. 686, 178 Mass. 155; 
Kirehgassner v. Rodick, 49 N.E. 1015, 
170 Mass. 548; Rogers v. Coy, 41 N.E. 
652, 164 Mass. 391; Lindsey v. Leigh- 
ton, 22 N.E. 901, 150 Mass. 285, 15 
Am.S.R. 199; Central Mills Co. v. 
Hart, 124 Mass. 123; Merrill v. Bul- 
lock, 105 Mass. 486; Knowles v. Hull, 
99 Mass. 562; Cobb v. Arnold, 8 Mete. 


398; Boston v. Binney, 11 Pick. 1, 
22 Am.D. 353; Codman v. Jenkins, 14 
Mass. 93. 


Mich.—Vhay v. Gies, 211 N.W. 37, 
236 Mich. 545; Doty v. Gillett, 5 N. 
W. 89, 43 Mich. 203; Lockwood v. 
Thunder Bay River Boom Co., 4 N.W. 
292, 42 Mieh. 5386; Marquette, H. & O. 
R. Co. v. “Harlow, 37 Mich. 554; 
Dwight v. Cutler, 3 Mich. 566. 


Minn.—Hayes v. Moore, 149 N.W. 
659;,) £27. Minn. 404; |) Hackney “vy. 
Fetsch, 143 N.W. 1128, 123 Minn. 447; 
Crosby v. Horne & Danz Co., 47 N.W. 
UT 45 (Mane 2.49% Hurley v. 
Lamoreaux, 12 N.W. 447, 29 Minn. 138; 
Holmes y. Williams, 16 Minn. 164; 
Sate v. Carli, 6 Minn. 420, 80 Am. 


__Mo.—Edmonson v. Kite, 43 Mo. 176; 
“Hunton v. Powers, 38 Mo. 353; Cohen 
v. Kyler, 27 Mo. 122; Hood v. Mathis, 
21 Mo. 308; Thompson v. Granite 
Bituminous Paving Co., 203 S.W. 496, 
199 Mo.App. 356; Bracht v. Johnson, 
173 S.W. 692, 187 Mo.App. 220; Hau- 
mueller v. Ackermann, 130 S.W. 91, 
150 Mo.App. 141; State sex ™ rel 
Armour Packing Co. v. Dickmann, 
124 S.W. 29, 146 Mo.App. 396; Kein- 
stra v. King) 122) SowW.'337, 143° Mo. 
App. 33; Starbuck v. Avery, 112 S.W. 
33, 132 Mo.App. 542. 


Neb.—Cavett v. Graham, 122 N.W. 
846,/ 85 Neb. 1523 Rosenberg v. 
Sprecher, 103 N.W. 1045, 105 N.W. 
293, 74 Neb. 176; Skinner v. Skinner, 
57 N.W. 534, 38 Neb. 756; Janouch v. 
aa 93 N.W. 217, 3 Neb. (Unoff.) 


N.H.—Swift v. New Durham Lum- 
ber Co., 64 N.H. 53, 5 A. 903. 


eee ker v. Fitch, 31 N.J.Law 


N.Y.—Lamb v. Lamb, 41 N.E. 26, 


146 N.Y. 317; Preston v. Hawley, 34 
NE. 906, - 139) N.Y. 29655 —Castle iy. 
Armstead, 153 N.Y.S. 266, 168 App. 


Div. 466 [aff 114 N.E. 1062, 219 N.Y. 
615]; Croswell v. Crane, 7 Barb. 191; 
Thackray ‘v. Ritz, 223 N.Y.S. 668, 130 
Mise. 408; Schaefer v. Ropes, 186 N. 
Y.S. 511, 113 Misc. 654; Benedict v. 
Jennings, 93 N.Y.S. 464, 47 Misc. 134; 
Alt, v.. Gray, 56° IN. Y.S! 657,726" Mise: 
843; Smith v. Stewart, 6 Johns. 46, 
5 Am.D. 186. 


Or.—Espy v. Fenton, 5 Or. 428. 


Pa.—Brolasky v. Ferguson, 48 Pa. 
434; Pott v. Lesher, 1 Yeates 576. 

Porto Rico.—Salguero v. American 
Re Co:7 iin Porto Rico 1594. 

R.I.—Cavanaugh vy. Cook, 94 A. 663, 
Exe Rd £5 PAS 


S.C.—Cathceart v. Matthews, 89 S.E. 
1021, 105 S.C. 329; Ryan v. Marsh, 11 
SiCilie 256: 


Vt.—Moore v. Harvey, 50 Vt. 297; 
Chamberlin v. Donahue, 44 Vt. 57; 
Watson v. Brainard, 33 Vt. 88. 


Wis.—Munkwitz Realty & Invest- 


/ ment Co. v. City of Milwaukee, 126 


N.W. 542, 143 Wis. 230. 


Wyo.—Kisciras v. Merritt, 3 P.(2d) 
98, 43 Wyo. 258. 
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[§. 7] 2. Express Contract. An action for use and 
occupation,*? at common law assumpsit,*® les on 
an express promise to pay a specific sum for rent, 
or to pay aS much as it is worth, unless there was 
an express promise by deed, in which case assumpsit 


does not he.*° 


[$ 8]. 3. Implied Contract—a. In General. 
versity of opinion exists as to whether, at common 
law, an action of assumpsit could be supported by 
In some decisions it was held,°° 
and in others said,®! that at common law the ac- 
tion did not lie on an implied promise, but only on 
an express promise made at the time of the demise, 
and it has been said that this doctrine was asserted 


an implied promise. 


Eng.—Phipps v. Sculthorpe, 1 B.& 
Ald. 50, 106 Reprint 19; Birch vy. 
Wright, 1 T.R. 378, 99 Reprint 1148. 
And see Dolby v. Iles, 11 A.&E. 335, 
Sopa. Clue, 195, ts. Reprints. 4435 
Churchward v. Ford, 2 H.&N. 446, 157 
Reprint 184. 


Ont.—Crawford v. Seney, 17 Ont. 


74. 

fa] As otherwise expressed, (1) 
“there must exist a relation between 
the parties, founded on an express or 
implied contract, which estops the de- 
fendant from drawing the title of the 
owner into the controversy.” Powell 
v. New England Mortg. Security Co., 
8 So. 136, 89 -Ala. 490, 492, [quot 
Burgess v. American Mortgage Co, 
of Scotland, 22 So. 282, 115 Ala. 468, 
471; Mooty v. Doyle, 55 So. 436, 1 Ala. 
App. 577, 578]. To same effect Grady 
v. Ibach, 10 So. 287, 94 Ala. 152. (2) 
“Whenever the action of assumpsit 
for use and occupation has been al- 
lowed, it has been founded and would 
seem necessarily to be founded upon 
eontract either express or implied. 
The very term assumpsit presupposes 
a contract.” Lloyd v. Hough, 1 How. 
GOass) 153; 159, 11 Led: 33. 


[b} Rule applied.—(1) Assumpsit 
for use and occupation cannot be sus- 
tained ‘upon proof merely that the 
defendant’s stock went into and used 
the plaintiff’s stock-pasture, without 
proof of any express contract or 
promise on the part of defendant to 
pay therefor, or of any facts from 
which the law would imply a promise 
on his part to pay therefor.” Pike v. 
Bright, 29 Ala. 332, 336. 
woman who keeps a room in her house 
to be visited and occasionally ocen- 
pied by her concubine, without any 
contract for the payment of rent by 
the latter, cannot enforce such pay- 
ment. Stringer v. Mathis, 7 So. 229, 
41 La.Ann. 985. (3) In an action for 
use and occupation, plaintiff cannot 
recover, without proof of a contract, 
express or implied, to pay either a 
stipulated compensation, or such sum 
as the use was reasonably worth; nor 
for occupation prior to the time when 
the contract was made, or to an ac- 
knowledgment by defendant ‘of his 
relation as_ tenant. Brolasky  v. 
Ferguson, 48 Pa. 434. 


47. Starbuck v. Avery, 112 S.W. 
38, 132 Mo.App. 542; Hdmunds_ v. 
Missouri Electric Light, ete., Co., 76 
Me.App. 610. 


48. Conn.—Gunn y. Scovil, 4 Day 
228, 4 Am.D. 208, 

T1l.—Smith v. Webb, 16 Ill. 105. 

Ky.—Crabtree v. Pemberton, Ky. 
Dec. 122. 

Miss.—Stier v. Surget, 18 Miss. 154. 

Vt.—Howarad v. Ransom, 2 Aik. 252. 


Va. 
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by most of the elementary writers on the subject.°? 

On the other hand, it has been held by the supreme 
court of the United States,°* by lower federal courts 
following it,54 and by the courts of last resort of 
several states, °® that an action of assumpsit hes at 


common law on an implied, as well as an express, 


Di- 


(15 Va.) 407, 4 Am.D. 549; Eppes’ 
Ex’rs v. Cole, 4 Hen.&M. (14 Va.) 161, 
4 Am.D. 512. 

Eng.—Actun v., Symon, Cro.Car. 414, 
79 Reprint 960; Dartnal v. Morgan, 
Cro.Jac. 598, 79 Reprint 511; Johnson 
v. May, 3 Lev. 150, 83 Reprint 624; 
Johnson v. May, 1 Lev. 179, 83 Reprint 
624; Mason v. Welland, Skin. 238, 90 
Reprint 109. 

“Though anciently the action of 
debt was conceived to be the only 
proper remedy to recover rent in any 
shape; yet, as the action of assumpsit 
has gradually taken the place of debt 
on simple contracts, it has been per- 
mitted in lieu of debt, in the first 
place, on a promise of a specific sum 
for rent, and afterwards on a specific 
promise to pay for the use of real es- 
tate as much as it was worth. ‘For 

there being no certain rent, 
the plaintiff could neither distrain, 
nor properly, perhaps, bring an ac- 
tion of debt, this seems the plaintiff’ s 
genuine remedy.’ Ge omGuinnn van SCOMLL 
4 Day (Conn.) 228, 232, 4 Am.D. 208. 


49: Codrnan y. Jenkins, 14 Mass. 
93; Donations v. Streeter, 5 A. 845, 
64 N.H. 196: Hawkes v. Young, 6 N. 
H. 300; Elliott v. Rogers, 4 Esp. 59, 
170 Reprint 541. And see infra § 18. 


50. Bell v. Ellis’ Heirs, 1 Stew.&P. 
(Ala.) 294; Long v. Bonner, 33 N.C. 
27 [disappr Hayes v. Acre, Cam.&N. 
Conf. 19]; Anonymous, 2 N.C. 485. 


[a] Reason assigned is that there 
were higher remedies, namely, debt 
and distress. Long y. Bonner, 33 N. 
Conn : 


51. Ala.—Davidson y. Ernest, 7 
Ala. 817. 


ea ee v. Schaeffer, 3 Cal. 


N.Y.—Preston v. Hawley, 34 N.E. 
906, 189 N.Y. 296; Preston v. Hawley, 


5 N.E. 770, 101 N.Y. 586; Thompson 
v. Bower, 60 Barb. 463; Smith v. 
Stewart, 6 Johns. 46, 5 Am.D. 186. 


Pe) ila eect he v. Lyman, 20 Wis. 

Eng.—Acton v. Symon, Cro.Car. 414, 
79 Reprint 960; Johnson y. May, 3 
Lev. 150, 88 Reprint 624. 


52. Gunn v. Scovil, 4 Day (Conn.) 
228, 4 Am.D. 208; Logan v. Lewis, 
7 J.J.Marsh. (Ky.) 8 [cit Buller N. P. 
and Comyns Dig-]. 


53. Carpenter v. United States, 
17 Wall. (U.S.) 489, 21 L.Ed. 680. 


54 Bonfils v. Ledoux, 266 F. 507; 
Sie v. Kidd, 8. F. 695, 19 Blatchf. 


55. Conn.—Gunn v. Scovil, 4 Day 
228, 4 Am.D. 208; Rogers v. Tracy, a 
Root 233. 


Ky.—Johnson v. Beauchamp, 9 
Dana 124; Walker v. Tipton, 3 Dana 
3; Crouch v. Briles, 7 J.J.Marsh. 255, 


promise; and in other jurisdictions an action on an 
implied promise has been held to lie although no 
statutory authority, if any existed, was mentioned 
in the decisions sustaining the action.°°® 


Changes effected by statute. 
of the statute of George II,57 it has always been held 
in England®® and in jurisdictions which have adopt- 
ed this statute as a part of the common law,°*® or 


Since the enactment 


23 Am.D. 404; Calvert v. Simpson, 1 


J.J.Marsh. 547, 

SER ates v. Thompson, 4 Metc. 
Mich.—Dwight v. 3 Mich. 

566, 64 Am.D. 105. 


Ohio.—Richey v. Hinde, 6 Ohio 371; 
cue v. Cowles, 4 Ohio 205, 19 Am.D. 


Va.—Sutton v. Mandeville, 1 Munf. 
(15 Va.) 407, 4 Am.D. 549. See Eppes’ 
Ex’rs v. Cole, 4 Hen.&M. (14 Va.) 161, 
4 Am.D. 512 (where the opinion was 
expressed that the action would lie 
on an implied promise, but the quées- 
tion was left open for future deci- 
sion). 

“There can be no good reason why 
assumpsit could have been maintained 
on an express contract, but not ona 
contract implied from the fact of use 
and occupation under such cireum- 
stances as in any other class of cases, 
impose a legal obligation, by impli- 


Cutler, 


cation.” Logan v. Lewis, 7 J.J.Marsh. 
(Ey.)) 35 5. 

. rab Del.—Redden y. Barker, 4 Del. 
79. 


Fla.—Ward v. Bull, 1 Fla. 311. 


Idaho.—Lutyen vy. Ritchie, 218 P. 
430, 37 Idaho 473. 


Ill.—Oakes v. Oakes, 16 Ill. 106. 


Towa.—Black v. Miller, 138 N.W. 
535, 158 Iowa 2938. 

Me.—Wyman v. Hook, 2 Me. 337. 

Md.—De Young v. Buchanan, 10 Gill 
& J. 149, 32 Am.D. 156; Stockett v. 
Watkins’ Adm’rs, 2 Gill & J. 326, 20 
Am.D, 438. 

Mo.—Starbuck vy. Avery, 
338,,,182 Mo.App. 542; 
Electric Light & Power Co., 
App. 610. 


R.I.—Providence Christian Union 
v. Elliott, 13. R.1..74 


Vt.—Howard v. Ransom, 2 Aik. 252. 


Ont.—Burrows vy. Gates, 8 U.C.C.P. 
121; Toronto Hospital v. Heward, 8 
U.C.C.P. 84. 


[a] In New Jersey (1) the action 
was held to he without mentioning 
any statutory authority for so hold- 
ing (Chambers v. Ross, 25 N. J.Law 
293), (2) but in another decision in 
which this question was not passed 
on it was said that the statute of Geo. 
II was in force in this state (Perrine 
v. Hankinson, 11 N.J.Law 181). 


57. See supra §§ 2, 3. 


58. Hellier v. Sillcox, 19 L.J.Q.B. 
295; Hull v. Vaughan, 6 Price 157, 
146 Reprint 771. 


59. Sampson v. Schaeffer, 3 Cal, 
196; Brolasky v. Ferguson, 48 Pa. 
434; Spackman’s Appeal, 4 Pennyp. 
(Pa.) 171, 16 Wkly.N.C. 79; Henwood 
Vv. Cheeseman, a cage ig? 500; 
Burrows v. Gates, 8 U.C.C.P (Ont.) 


112. S.-W. 
Edmunds vy. 
76 Mo. 


For later cases, developments and changes in the law see Annotations, same title and section number. — 
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in which it has. been reénacted, or in which statutes 
of similar import have been enacted,®° that the ac- 
tion lies on an implied promise. Nevertheless it is 
quite essential to implied, as well as express, con- 
tracts, that there should be some act performed, or 
language used, by both parties, from which the con- 
clusion ean be fairly drawn, that their minds met 
upon the conditions of the agreement.*+ 


Where express contract exists. In applying the 
rule that the law will not imply a contract where an 
express contract exists,®°? it has been held that there 
can be no implied contract between parties to pay 
rent on which an action for use and occupation may 
be based so long as a valid written contract concern- 
ing the same premises existed between them;** but 
if such contract is invalid and unenforceable, as- 
sumpsit for use and occupation thereunder will lie on 
an implied undertaking to pay for its use;®* and 
it has been held that assumpsit for use and occupa- 
tion will lie where an express contract of lease has 
been waived, and a promise made to pay for the time 
oceupied.©> And under the statute of George IT and 
statutes of similar import, which provide for the 
hiring, 


121; Toronto Hospital v. Heward, 


8 U.C.C.P. (Ont.) 84. 


60. Ala.—Davidson v. Ernest, 7 | Sealed lease; 
Ala. 817; McMillan v. Wallace, 3 a 
Stew. 185. be urged now”). 
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it may be that the action 
should have been in covenant on the 
but as that specific ob- 
jection was not taken below it cannot 


166 €.J.] 87 


recovery of a reasonable satisfaction for the occupa- 
tion of premises in an action on the case where the 
agreement is not by deed, and that plaintiff may make 
use of such agreement as evidence of the amount of 
such damage, it is, of course, permissible to maintain 
an action of assumpsit for use and occupation on an 
implied promise notwithstanding the existence of a 
written agreement, provided the agreement is not by 
deed.°° 


[§ 9] b. Circumstances from Which Contract Im- 
plied—(1) In General, An implied obligation to 
pay rent by an occupant of rea] estate by an alleged 
tenant must be viewed and construed in the light of 
all the surrounding cirecumstances.*? The circum- 
stances of the particular case may®® or may not®® 
be such as to imply a contract to pay for use and 
occupation of land. 


Circumstances inconsistent with promise to pay 
rent. Where the circumstances of the case are in- 
consistent with the existence of a contract to pay 
rent and are such as to rebut an implication of a 
promise to do so, an action for use and occupation 
will not lie.7° 


Pa.—Marlatt v. Marlatt, 4 Pennyp. 
91; Cuyler’s Estate, 86 Pa.Super. 502. 


witha wee v. Memphis, 7 Lea 


Ark.—Bright v. Bostwick, 27 Ark. 


55; Clemm v. Wilcox, 15 Ark. 102; 
Thruston v. Hinds, 8 Ark. 118. 
Ind.—Estep v. Estep, 23 Ind. 114. 


N.Y.—Preston y. Hawley, 34 N.E. 
906, 139 N.Y. 296; Collyer v. Collyer, 
21 N.E. 114, 113 N.Y. 442; Preston v. 
Hawley, 5 N.E. 770, 101 N.Y. 586; 
Despard v. Walbridge, 15 N.Y. 374; 
Thompson v. Bower, 60 Barb. 463; 
Coit v. Planer, 30 N.Y.Super. 413, 4 
Abb.Pr.N.S. 140 [aff 51 N.Y. 647]; 
Peckham v. Leary, 13 N.Y.Super. 494; 
Thackray v. Ritz, 223 N.Y.S. 668, 130 
Mise. 408; Thompson v. Fox, 47 N. 
Y.S. 176, 21 Misc. 298; Tanenbaum v. 
Berkowitz, 173 N.Y.S. 802; La Farge 
vy. Park, 1 Edm.Sel.Cas. 228; McKeon 
v. Whitney, 3 Hill 452; Osgood v. 
Dewey, 13 Johns. 240; Smith v. Stew- 
art, 6 Johns. 46, 5 Am.D. 186. 

WR CrAaTe v. EavAG?> 
424, 148 N.C. 36 

» ange aaa v. Lyman, 20 Wis. 
454, 

61. Preston v. Hawley, 5 N.E. 770, 
101 N.Y. 586, 590. 

62. See Assumpsit, Action of § 16. 

63. Welles v. Cowles, 4 Conn. 182, 
10 Am.D. 115; Calvert v. Simpson, 1 
J.J.Marsh. (Ky.) 547, 549;- Gage v. 
Smith, 14 Me. 466; Karlsson v. Od- 
land, 212 N.W. 50, 51 S.D. 62. 


62 S.E. 


64 Calvert v. Simpson, 1 J.J. 
Marsh. (Ky.) 547. And see infra § 
19. 

{a] Thus where one occupies land 


under a contract unenforceable un- 
der the statute of frauds, the law will 
imply a contract to pay the value of 
the use of the land. Calvert v. Simp- 
son, 1 J.J.Marsh. (Ky.) 547. 


65. Wise v. Decker, 30 F.Cas.No. 
17;90%, 1eCranch’C.C.; 19.0. 

66. N.J.—Perrine v. Hankinson, 11 
N.J.Law 181. 

N.Y.—Williams v. Sherman, 7 
Wend. 109. Apparently contra see 
Riccobono v. Cleary, 186 N.Y.S. 925. 
Compare Sproul v. Conkling, 45 N. 
Nos eeOeMise: 14k bt thetde= 
fendant is to be held as assignee, and 
not as tenant under an independent 


Pa.—Kline v. Jacobs, 68 Pa. 57. 

W.Va.—Atkinson v. Winters, 34 S. 
BE. 834, 47 W.Va. 226; Goshorn: v. 
Steward, 15 W.Va. 657. 

Eng.—Baker vv. Holtpzaffell, 4 
Taunt. 45,128 Reprint 244. 


67. Hodgson v. Keppel, (Iowa) 238 
N.W. 439, 441. 

68. See infra this section; and §§ 
10-14. 

69. See infra §§ 10-14. 


70. U.S.—Carpenter v. U. S., 17 
Wall. 489, 21 L.Ed. 680. 


Ala.—Shumake v. Nelms, 
126. 

I]l.—City of Chicago v. Norton Mill- 
ing Co., 97 Ill.App. 651 [aff 63 N.E. 
1048, 196 Ill. 580]; Curtis v. Hollen- 
beck, 92 Ill.App. 34. 4 : 


Iowa.—Harlan v. Emery, 
538. 

Mass.—Cook v. Medbury, 23 N.E. 
225, 150 Mass. 499; Little v. Pearson, 
7 Pick. 301,19 Am.D. 289. 


Mich.—Henderson v. City of De- 
troit, 28 N.W. 1338, 61 Mich. 378. 


Miss.—Fleming v. Hughes, 
842; Strickland v. Hudson, 55 Miss. 
235. 

Mo.—Pullis v. Somerville, 117 S.W. 
736, 218 Mo. 624; Aull Sav. Bank v. 
Aull, 80 Mo. 199. 


N.J.—Mason v. Haurand, 75 A. 452, 
79 N.J.Law 375 [aff 82 A. 892, 82 N.J. 
Law 645]; Chambers v. Ross, 25 N.J. 
Law 293. : 


N.Y.—Collyer v. Collyer, 21 N.E. 
114, 1138 N.Y. 442; Tower v. Blessing, 
67 N.Y.S. 124, 55 App.Div. 634; Cros- 
well v. Crane, 7 Barb. 191 [overr on 
other grounds 5 N.Y. 563]; Thackray 
v. Ritz, 223 N.Y.S. 668, 1380 Misc. 403; 
Tanner v. Rummel, 24 N.Y.Wkly.Dig. 
149. 

Ohio.—Mitchell & Rowland v. Pen- 
dleton, 21 Ohio St. 664; Heidelbach, 
Seasongood & Co. v. Slader & Wilson, 
1 Handy 456, 12 Ohio Dec. (Reprint) 
234. 


25 Ala. 


46 Towa 


Or.—Holman v. De Lin-River Fin- 
ley Co., 47 P. 708, 30 Or. 428. 


6 So. 
}T1LApp. 29; 


Vt.—Clark v. Clark’s Adm’r, 3 A. 
508, 58 Vt. 527. 


Wash.—Woolen v. Sloan, 162 P. 985, 
94 Wash. 551. 


Eng.—Churchward v. Ford, 2 H.&N. 
446, 15 Reprint-184; Corrigan v. 
Woods, Ir.R: 1 C.L. 73; Howard v. 
Shaw, 7 M.&W. 118, 151 Reprint 973. 


Ont.—Clendinning v. Turner, 9 Ont. 
34; Toronto Hospital v. Heward, 8 
U.C.C.P.8 4: 


MNol reason’ s/o. 0. dxtorisuch van 
implication exists, when an express 
contract or an arrangement between 
the parties shows that it was not in- 
tended by them to constitute the re- 
Jation of landlord and tenant, but that 
the occupation was taken and held for 
another purpose.” Carpenter v. Unit- 
ed States, 17 Wall. (U.S.) 489, 493, 21 
L.Ed. 680. 


[a] Rule applied.—No contract to 
pay rent can be implied: (1) Where 
neither party expected payment of 
rent. Clark v. Clark’s Adm’r, 3 A. 
508, 58 Vt. 527. (2) Where the occu- 
pant refused to pay rent. Alt v. Gray, 
56 N.Y.S. 657, 26 Misc. 843. (3) 
Where it was expressly agreed that 
the occupation should be without pay- 
ment of rent. Jackson v. Reeter, 201 
W. C. Walsh & Co. v. 
Taylor, 142 Ill.App. 46; Trustees of 
Toronto Hospital v. Heward, 8 U.C. 
C.P. (Ont.) 84. (4) Where no demand 
was made for rent until a few days 
before the commencement of the ac- 
tion, and up to that time plaintiff not 
only acquiesced in defendant’s occu- 
pation, but consented to and advised 
it, and where defendant’s evidence 
showed that it was expressly agreed 
that no rent was to be charged. Lamb 
v. Lamb, 41 N.E. 26, 146 N.Y. 317. (5) 
Where there is an express promise to 
pay rent to another. Shumake y, 
Nelms’ Adm’r, 25 Ala. 126. (6) Where 
the occupant expressed his willing- 
ness to pay something for storage, 
but denied his liability for the use 
and occupation of the premises. 
Preston v. Hawley, 5 N.E. 770, 
101 N.Y. 586. (7) Where there was 
no agreement and no_ recognition 
by the owner of the land of the right 
to occupy, but, on the contrary, a dis- 
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Plea of payment in an action for use and occupa- 
tion is sufficient to raise an implied promise to pay 


rent as tenant.*1 


[§ 10] (2) Mere Occupation. 


hold that an agreement to pay rent is not implied 
from mere occupation of another’s land,*? the view 
being-taken that it is essential that it should fur- 
ther appear that the occupant recognized the own- 
er’s title,?® and that the occupation was with the 
Other decisions hold that the 
law implies a contract to pay rent from the mere 
land,?> unless. the 


owner’s permussion.?# 
fact of occupation of another’s 


claimer of it. Baxter v. West, 5 Daly 
(N.Y.) 460. (8) Where the occupant 
entered without any understanding 
with the owner, and without his 
knowledge, since in these circum- 
stances there is no basis for any im- 
plication of a contract to pay for the 
use of the land. Brolasky v. Fergu- 
son, 48 Pa. 434. (9) Where the occu- 
pation of the premises was at the 
request of the owner, nothing having 
been said by the parties as to rent. 
Strickland vy. Hudson, 55 Miss. 235. 
(10) Where the use of the premises 
was, at the time, intended as a gratui- 
tous license. Loague v. City of Mem- 
phis, 7 Lea (Tenn.) 67. (11) Where 
the occupation and use, although with 
the permission of the owner and al- 
though frequent, was not continuous 
and exclusive, since such permission 
amounts to no more than a revocable 
license to use the land. Central Mills 
Co. v. Hart, 124 Mass. 123. (12) 
Where, during the time that defend- 
ant was in possession, he was claim- 
ing the estate, either aS Owner in vir- 
tue of a conveyance to him from a 
third person or as the tenant of the 
third person. Allen v. Thayer, 17 
Mass. 299. (13) Where the owner 
never consented to the use of the land 
by defendant but warned him that he 
went upon it at his peril. Marquette, 
Hacé& -O; RCo. v. Harlow, 37) Mich: 
557. (14) So the law will not imply a 
promise to pay rent for premises 
from the fact that goods have been 
kept on them with the consent of 
the owner of the premises,’ where 
it appears that the owner of the 
premises understood that the per- 
son leaving the goods’ expressly 
refused to pay rent, although the 
owner did not agree that he should 
not pay rent. Cook v. Medbury, 23 N. 
WH, 225, 150, Mass. .499. (15) And 
where defendant, a devisee, went in- 
to possession, and plaintiff, tenant by 
the curtesy, testified that he asked 
for possession and was refused, and 
that he never asked for rent, and 
there was no agreement to pay rent, 
and there was no other evidence, it 
was error to refuse to charge the jury 
that the verdict should be for defend- 


ant. Marlatt v. Marlatt, 4 Pennyp. 
(eae Ole 
[b] One whose land has been tak- 


en ‘possession of and used over his 
protest cannot recover therefor in as- 
sumpsit for use and occupation, as no 
promise to pay rent can be implied 
from the circumstances. Henderson 
v. Detroit, 28 N.W. 133, 61 Mich. 378. 


[c] Where lease from owner to 
third party is outstanding, there can 
be no implied contract between the 
owner and occupant, and unless the 
occupant is the assignee under that 
lease there is neither privity of es- 
tate nor of contract to support an ac- 
tion against him by the owner for 
rent. Journeay v. Brackley, 1 Hilt. 
(N.Y.) 447; Holman v. De Lin-River 
Finley Co., 47 P. 708, 30 Or. 428. 
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character of the occupation be such as to negative 
the existence of a tenancy.*® 


It has been similarly 


held that, where one takes possession and occupies 


Some decisions 


[ad] Where party with city’s con 
sent has occupied portion of street 
beneath the surface without paying 
rent, it is not liable to the city in an 
action for use and occupation for the 
rental value of the premises, although 
the agreement under which it has oc- 
cupied the premises is invalid. Chi- 
cago v. Norton Milling Co., 97 Ill.App. 
651 [aff 63 N.E. 1043, 196 Ill. 580]. 


[e] One owning piece of land un- 
fenced, and having no features dis- 
tinguishing it from the public street, 
could not recover for the use and oc- 
cupation thereof by a contractor us- 
ing it for depositing materials, etc., 
thereon, in the absence of any cir- 
cumstances tending to show that de- 
fendant understood that he was oc- 
cupying private property. Ettlinger 
v. Degnon-McLean Contracting Co., 
85 N.Y.S. 394, 42 Misc. 215. 


71. Watson v. U. S., 263 F. 700. 


72. Hodgson v. Keppel, (Iowa) 238 
N.W. 439; Herron v. Temple, 200 N. 
Wi Oats 198 Towa 1259; Eastman v. 
Howard, S05 Mex 53,8 50) 2AmsD> 1611; 
O’Fallon v. Boismenu, 3 Mo. 405, 26 
Am.D. 678; Preston v. Hawley, 5 N.E. 
770, 101 N.Y. 586; Castle v. Armstead, 
153 N.Y.S. 266, 168 App.Div. 466 [aff 
114 N.B: 1062, 219 N.Y. 6151; City of 
New York v. Fink, 224 N.Y.S. 404, 130 
Mise. 620; Alt v. Gray, 56 N.Y.S. 657, 
26 Misc. 843. See Harris v. Eagle 
Box Co., 162 S.W. 49, 110 Ark. 371 
(the mere fact that plaintiff used de- 
fendant’s yard for the purpose of 
storing his lumber, without anything 
being said by either party as to the 
payment of rent, did not necessarily 
imply the relation of landlord and 
tenant or a promise to pay rent); 
Baxter v. West, 4 Daly (N.Y.) 460, 
464 (‘the law will imply a contract 
to pay rent from the mere fact,of oc- 
cupation, if the circumstances war- 
rant the conclusion that the relation 
of landlord and tenant existed’’). 


[a] “Suppose for instance that a 
home owner should invite his parents 
or parents-in-law to occupy his home 
while he himself spent the winter in 
California. Could it be claimed that 
an occupancy pursuant to such invita- 
tion would give rise to an implied 
promise to pay rent?” Herron vy. 
pee aP te, 200 N.W. 917, 918, 198 Iowa 

73. Eastman v. Howard, 30 Me. 
58, 50 Am.D. 611. 


Recognition of owner’s title see in- 
Erao elu 

74. HKastman v. Howard, 30 Me. 58, 
50 Am.D. 611; O’Fallon vy. Boismenu, 
3 Mo. 405, 26 ‘Am.D. 678. 


bf permission of owner see infra 


75. U.S.—U. S. v. Whipple Hard- 
ware ‘Co., 191). 945,) 112" CC: Al 3857 
(stating New Jersey law). See Laz- 
arus ‘v. "Phelps, 14 S.Ct. 47757152 GS: 
81, 88 L.Ed. 363 (holding that, where 
private lands are fenced by ‘lessees 


for his own benefit vacant land, admitting that he 
has no title and expressing a willingness to pay rent 
to the rightful owner, he is not a naked trespasser, 
and an implied contract to pay rent arises which 
will support an action for use and occupation.*7 
any event, where the circumstances clearly show that 
the parties did not contemplate a contractual obli- 
gation, no promise to make compensation for the 
occupancy will be implied.*§ 


In 


and others so as to inclose therewith 
the alternate sections of the state 
school lands, and after the expira- 
tion of the lease a stranger secures 
a lease of the school lands, but fails 
to obtain a.lease of the private lands, 
he is liable for the use and occupa- 
tion of the latter, if he turns into the 
inclosure more cattle than are suffi- 
cient to consume the grass on the 
school lands, in which case the law 
raises an implied promise to pay a 
reasonable sum for the use and occu- 
pation of the lands). 


Ga.—Lathrop v. Standard Oil Co., 
9 SH-—1041, 983 (Ga. .3075), ‘Clark, we 
Green, 35 Ga. 92; Mercer v. Mercer, 
12 Ga. 421. 

Tll.— Oakes v. Oakes, 16 Ill. 106; 
Lurie v. Brewer, 248 Ill.App. 525; 
W. C. Walsh & Co. v. Taylor, 142 I). 
App. 46; Curtis v. Hollenbeck, 92 Ill. 
App. 34. 

N.J.—Mason vy. Haurand, 75 A. 452, 
79 N.J.Law 375; ‘Chambers v. Ross, 
25 N.J.Law 293; Conover v. Conover, 
1 N.J.Eq. 403. 

N.M.—Moore v. Western Meat Co., 
PL3) BP. 82.%,016 INeMeeL0 TT. 

Pa.—Cuyler’s Estate, 

502. 

See Loague v. City of Memphis, 7 
Lea (Tenn.) 67 (the law will imply a 
contract to pay rent from the mere 
fact of occupation whenever the re- 
lation of landlord and tenant exists 
by agreement, express or implied). 

[a] Thus, where it does not appear 
that one is an intruder or trespasser 
on land, or that he holds it'against the 
will of the owner, or that he is to en- 
joy the land without rent, the law 
will infer an implied agreement to 
pay a reasonable rent therefor. Oakes 
v. Oakes, 16 Ill. 106; Rose v. Day, 21 
Tl.App. 139. : 

76. See cases supra note 75. 

[a] Occupancy by son of owner 
is not sufficient to raise the legal con- 
clusion that no rent was to be paid, 
although such evidence might justify 
such conclusion. Oakes v. Oakes, 16 


86 Pa.Super. 


1 HUGS: 

77. Smith’s Ex’rs vy. Houston, 16 
Ala. 111. 

[a] Reason assigned is that “this 


would afford evidence that the de- 
fendant considered his possession 
subordinate to the title of the right- 
ful owner, and of his consent to pay 
rent, and if the defendant so consid- 
ered his possession, and was willing 
to pay rent, we can perceive no rea- 
son why the owner may not look up- 
on the character of his possession in 
the same manner, even if he did not 
know of defendant's possession, when 
it commenced, or even when it termi- 
nated.” Smith’s Ex’rs v. Houston, 16 
UNE oes Wa la BS en La ks3 

78. Cuyler’s Estate, 86 Pa.Super. 
502. See Genet v. Willock, 87 N.Y.S. 
938, 93 App.Div. 588 (as sustaining 
this view). See also supra § 9 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 11-13] 


[§ 11] (8) Relation of Parties. 


implication.§+ 


Mutual recognition of relation of landlord and 
tenant between the occupant and the owner of the 
land implies an obligation to pay rent.8? 

[§ 12] (4) Occupation after Notification That 
Rent Will Be Required. According to some decisions, 
if one continues to occupy and use the premises of 
another after being notified by the owner that if 


Black v. Miller, 138 N.W. 535, 
Sterrett v. Wright, 27 
Paw 259%) Clark hvae-Clank’s, Adm’ ry 3 
A. 508,58 Vt. 527. 
80. 


Oakes v. Oakes, 16 Ill. 106; 
Black v. Miller, 138 N.W. 535, 158 
Iowa 293; Harlan v. Emery, 46 Iowa 
538; Sterrett v. Wright, 27 Pa. 259; 
Spackman’s Appeal, 4 Pennyp. (Pa.) 
171, 16 Wkly.N.C. 79. See Skinner 
v. Skinner, 57 N.W. 534, 38 Neb. 756 
(inferentially recognizing rule). 


[a] Rule applied in cases where 


Father. Black vy. Miller, 
535, 158 Iowa 293. (2) Mother. 
lan v. Emery, 46 Iowa 538. (3) Son. 
Oakes v. Oakes, 16 Ill. 106. (4) Son- 
in-law. Sterrett v. Wright, 27 Pa. 
259. (5) Husband. Skinner v. Skin- 
ner, 57 N.W. 534, 38 Neb. 756. 


81. Oakes vy. Oakes, 16 Ill. 
Spackman’s Appeal, 4 Pennyp. 
171, 16 Wkly.N.C. 79. 


82. Blackburn y. Lawson, 
215. 


83. Illinois Cent. R. Co. v. 
Son; 5).N.E: 1175 116 Di1,-159; 
sen v. White Eagle Brewing Co., 203 
Tll.App. 391; Coit v. Planer,.30 N.Y. 
Super. 413; Sadler v. Riggs, 8 N.Y.S. 
473, 15 Daly 522. See Loring v. Tay- 
lor, 50 Mo.App. 80 (taking this view). 
But see Young v. Home Telephone 
Co., (Mo.App.) 201 S.W. 6385 infra 
note 85. f 


{a]. Thus, where a purchaser of 
machinery is informed that, unless it 
be removed from the vendor’s prem- 
ises before a day named, the latter 
will charge him with the rent of the 
premises, and he makes no reply, but 
permits the machinery to remain aft- 
er the date mentioned, a promise on 
his part to pay the rent will be im- 
plied. Sadler v. Riggs, 8 N.Y.S. 473, 
15 Daly 522. 


[b] Trespassing cattle.—Where 
the owner of land notified a person 
whose cattle were trespassing on it, 
that he could be required to pay rent 
therefor, which the latter refused to 
do it was held that the owner could 
waive the tort and sue on an implied 
contract to pay rent. Gillespie v. 
Hendren, 73 S.W. 361, 98 Mo.App. 622. 


Holding by adverse possession see 
infra § 38. 


84. Loring v. Taylor, 50 Mo.App. 
81, And see cases supra note 83. 

85. Smith v. Haight, 154 N.W. 563, 
188 Mich. 512; Galveston Wharf Co. 
v. Gulf, C. & S. F. R. Co., 10 S.W. 537, 
72 Tex. 454, 458. See Young v. Home 
Telephone Co., (Mo.App.) 201 S.W. 
635, 637 (taking this view). But see 


106; 
(Pa.) 


2 Ont.A. 


Thomp- 
Gullik- 


While the rela- 
tionship of the parties is a.cireumstance to be con- 
sidered in determining whether there was an im- 
plied promise to pay for use and occupation,’® the 
mere existence of the relationship will not rebut the 
implication of a promise to pay for use and oecu- 
pation arising from other facts established which 
are sufficient to sustain such implication,®® although 
it has been said that slight evidence in addition to 
proof of relationship might be sufficient to rebut such 


USE AND OCCUPATION 


rent.8% 


Loring v. Taylor, 50 Mo.App. 80 supra 
notes 83. And compare Gillespie v. 
Hendren, 73 S.W. 361, 98 Mo.App. 622 
supra note 83. 


“To so hold would be to decide that 
the owner of the land by giving notice 
to the trespasser that he must pay 
rent or abandon the premises could 
change the relation of the parties and 
of his own motion make them land- 
lord and tenant.” Galveston Wharf 
Co. v. Gulf, C. & S. F. R. Co., supra. 


“The latter has wrongfully entered 
upon and taken possession of the 
land; what is there, in his silent re- 
ceipt of a notice from the owner, to 
indicate an agreement to pay rather 
than a determination to continue in 
his wrongdoing? Nothing. The law 
will not imply an intention contrary 
to that which his acts have already 
disclosed.” Young v. Home Telephone 
Co., Supra. 


aoe unetion by trespasser see infra 


86. Gallagher v. Himelberger, 57 
Ind. 63; Henderson v. City of Detroit, 
28 N.W. 133, 61 Mich. 378. 

87. Rule as between tenants in com- 
mon see Tenancy in Common § 158. 


88. U.S.—Carpenter Vv. United 
States, 17 Wall. 489, 21 L.Ed. 680; 
Bonfils v. Ledoux, 266 F. 507; United 


States v. Whipple Hardware Co., 191 
EF. 945; Cobb v. Kidd, 8 F. 695, 19 
Blatchf. 560. 

Ark.—Cooley v. Ksir, 151 S.W. 254, 
105 Ark. 307, 43 L.R.A.N.S. 527; Dell 
v. Gardner, 25 Ark. 134. 


i eee ee v. Moffitt, 5 Colo. 


Idaho.—Von Padua v. American 
Type Founders’ Co., 187 P. 7938, 32 
Idaho 710. 

Ind.—Estep v. Estep, 23 Ind. 114. 


Iowa.—Black v. Miller, 138 N.W. 
535, 158 Iowa 298; Harlan v. Emery, 
46 Iowa 538. 


Ky.—Ward v. Small, 13 S.W. 1070, 
90 Ky. 198; Johnson y. Beauchamp, 
9 Dana 124; Walker v. Tipton, 3 
Dana, 3; Logan “vy. Wewis,”° 7 oJ. 
Marsh. 6. 


La.—Hearne v. De Generes, (App.) 
144 So. 194. 

Me.—Patterson v. Stoddard, 47 Me. 
300, 745 Am.D. 24910. 

Md.—Stockett v. Watkins, 
& J. 326, 2 Am.D. 438. 

Mass.—Gould v. Thompson, 4 Mete. 
224; Boston v. Binney, 11 Pick. 1. 

Mich.—Hogsett vy. Pllis, 17 Mich. 
351; Dwight v. Cutler, 3 Mich. 566, 
64 Am.D. 105. 


2 Gil} 
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he does so he will be expected to pay rent, the oc- 
cupant, if he is not holding under an adverse title, 
will thereupon become liable to the owner for use 
and occupation,**® the continued use and occupancy, 
without manifesting any objection to the payment of 
rent, being held equivalent to assent.8* 
cisions, however, hold that no contract to pay for use 
and occupation can, in these circumstances, be im- 
plied,®® especially where there is a refusal to pay 


Other de- 


[§ 13] (5) Beneficial Occupation with Assent or 
Permission of Owner.*? Where one enters upon and 
occupies the land of another for his own benefit, with 
the acquiescence or permission of the owner, with- 
out any written or verbal agreement for rent, an 
implied promise arises to pay a reasonable compen- 
sation for the use and occupation of the land which 
will support an action for such use and occupations 


Minn.—Holmes_ vy. 16 


Minn. 146. 


Mo.—Starbuck v. Avery, 112 S.W. 
33, 132 Mo.App. 542; Wilkinson v. 
Wilkinson, 62 Mo.App. 249. 


Neb.—Skinner v. Skinner, 57 N.W. 
534, 38 Neb. 756. 


N.Y.—Preston v. Hawley, 34 N.E. 
906, 139 N.Y. 296; Collyer v. Collyer, 
21 N.E. 114, 113 N.Y. 442; Peckham 
v. Leary, 13 N.Y.Super. 494; Thack- 
ray v. Ritz, 223 N.Y.S. 668, 130 Misc. 
403; Hirschman v. Kuechle, 158 N.Y. 
S. 734, 95 Misc. 243. 

Ohio.—Heidelbach, Seasongood & 
Co. v. Slader & Wilson, 1 Handy 456, 
12 Ohio Dee. (Reprint) 234. 

Pa.—Kline v. Jacobs, 68 Pa. 57; Bo- 
lasky v. Ferguson, 48 Pa. 434; Ster- 
rett v. Wright, 27 Pa. 259; Henwood 
v. Cheesman, 8 Serg.&R. 500; Morel 
v. Morel, 76 Pa.Super. 455. 


Va.—Sutton v. Mandeville, 1 Munf. 
(15 Va.) 407, 4 Am.D. 549. 


Ne ie et v. Lyman, 20 Wis. 


Williams, 


45 


Eng.—Gibson v. Kirk, 1 Q.B. 850, 
41 E.C.L. 807, 113 Reprint 1357; Smith 
v. Hidridge, 15 C.B. 236, 80 B.C.L. 236, 
139 Reprint 412; Coggan v. Warwick- 
er, 3 C.&K. 40, 175 Reprint 454; Hel- 
lier v. Silcox, 14 Jur. 573,. 19. L.0.Q-B. 
295; Sloper v. Saunders, 29 L.J.Exch. 
275; Dawes v. Dowling, 31 L.T.Rep. 
N.S. 65; Hull v. Vaughan, 6 Price 157, 
146 Reprint 771. 


N.B.—Heaton v. Roderick, é 
ag rk 67 Dom 


Ont.—Trustees of Toronto Hospital 
v. Heward, 8 U.C.C.P. 84. 


See Watson y. Brainard, 33 Vt. 88 
(when the holding of possession of 
the premises is by the permission of 
the owner, an undertaking on the part 
of the tenant to pay rent may be im- 
plied from slight circumstances). 


[a] Reasons for this view.—(1) 
“The substantial matter is, that the ° 
defendant occupies, by the permission 
of the owner entitled to receive re- 
muneration for the use of his land. 
Where that permission is given to 
the defendant in any form, and fol- 
lowed by an occupation of the prem- 
iseS on his part, without objection to 
the title claimed, or the setting up an 
adverse title, a contract to pay may 
be fairly implied.” Heidelbach, Sea- 
songood & Co. v. Slader & Wilson, 1 
Handy (Ohio) 456, 12 Ohio Dec. (Re- 
print) 284, 236. (2) “It is a reason- 
able presumption that occupation 
thus taken was intended to be paid 
for.’ Carpenter v. United States, 17 
Wall. (U.S.) 489, 498, 21 L.Ed. 680. 


90 [66 C.J.] 
unless there is an agreement that the occupant need 
not pay rent,®® or unless there is something in the 
circumstances inconsistent with the notion of such 
promise or obligation to pay.°®° 

[§ 14] (6) Where Contract Would Contravene 
Statute. A promise to pay for use and occupation 
cannot be implied where it would be in contraven- 
tion of express statutory provision.®? 


[§ 15] C. Possession, Occupation, and Enjoyment 
of Premises—1. Subjects of Action. While, as 
shown by the cases, the subject of the action is, in 
the great majority of cases, corporeal real property, 


an action for use and occupation hes for use and. 


enjoyment in respect of incorporeal, as well as 
corporeal, hereditaments.°? The statute of George 
II®? “gives this form of action for every heredita- 
ment enjoyed.”®* And the action has been allowed 
for tenancy in a building which, being on another’s 
land, was in the nature of personalty.°® 


{[§ 16] 2. Entry and Taking Possession. Entry 
and taking possession of the premises by defendant 


USE AND OCCUPATION 


OY ® 
(§§ 13-17 


is indispensable to an action against him for the 
use and occupation thereof.°* The action does not 
lie where defendant never went into possession of 
the premises,®? either personally or by agent or ten- 
ant.’ In these circumstances the remedy, if any, 
is on the lease or agreement.°° 


Entry by one joint tenant or executor. Where a 
parol demise is made to two parties, the entry of one 
is the entry of both, and an action for use and 
occupation may be maintained against both.t But 
where one of two executors of a deceased tenant 
for a term of years entered into the demised prem- 
ises and occupied them, such entry did not inure 
as the entry of the two executors, so as to make 
them both lable in an action for use and occupa- 
tion, or so as to make them severally liable de bonis 
proprus.? E 

[§ 17] 3. Occupancy—a. In General. Occupancy, 
either actual or constructive, by defendant is indis- 
pensable to a cause of action against him for use 
and occupation;? and the general rule is that either 


{b] Entry and use by state.—lIf 
an entry is made on land, and use 
made thereof, by the state, with the 
permission of the owner, there is an 
implied agreement to pay the fair 
value of the use and occupation. 
Remington v. State, 101 N.Y.S. 952, 
116 App.Div. 522. \ 
ate Jackson y. Reeter, 201 I11.App. 


90. Hogsett v. Ellis, 17 Mich. 351; 
Dwight v. Cutler, 3 Mich. 566, 64 
Am.D, 105; Skinner y. Skinner, 57 
N.W. 534, 38 Neb. 756; Heiderbach v. 
Slader, 1 Handy 458, 12 Ohio Dec. 
(Reprint) 234. And see supra § 9. 


91. Glickman v. Commonwealth, 
138 N.E. 252, 244 Mass. 148. 


{a] Thus a promise to pay for use 
and occupation cannot be implied 
from the fact that a wall and em- 
bankment in connection with an ar- 
mory were constructed on the land of 
an adjoining owner where the armory 
commissioners were authorized to ac- 
quire land only by purchase or other- 
wise, and in default of an agreement 
as to the value of the land taken, ei- 
ther party might have a jury in the 
superior court determine such value 
in the manner provided for the deter- 
mination of the value of land when 
taken for the laying out, of highways. 
Glickman v. Commonwealth, 188 N. 
BE. 252, 244 Mass. 148. 


92. Higgins v. Conner, 3 Dana 
(Ky.) 8; Ledyard v. Morey, 19 N.W. 
754, 54 Mich. 77; Bird v. Higginson, 
2 A&E. 696, 4 N.&M. 505, 29 E.C.L. 
321, 111 Reprint 267. 


[a] Right to take minerals may 
be the subject matter of use and oc- 
cupation. Jones vy. Reynolds, 7 C.&P. 
835, 832 H.C.L. 642, 173 Reprint 149. 


{b] Shooting over land may be the 
subject of an action for use and oc- 
cupation. Dawes v. Dowling, 31 L.T. 
Rep.N.S. 651. 


[c] Use of watercourse.—Assump- 
sit may be maintained for the use and 
occupation of a watercourse and the 
water running therein. Davis v. Mor- 
gan, 4 B.&C. 8, 10 E.C.l. 458, 107 
Reprint 962. 

{d] Fishery.—One using a fishery 
under an agreement to pay rent there- 
for is liable in assumpsit for use and 
occupation. Holford y. Pritchard, 3 
Exch. 793, 154 Reprint 1065. 


93. See supra §§ 2, 3. 


94. Jones v. Reynolds, 7 C.&P. 335, 
82 B.C.L. 642, 173 Reprint 149 (per 
Lord Denman, C. J.). 


95. Watson v. Brainard, 33 Vt. 88. 
96. See cases infra notes 97, 98. 


Here Ala.—Tully v. Dunn, 42 Ala. 


ASA ep itt v. Havens, 40 Conn. 
363. 


Me.—Tobie v. Smith, 28 Me. 106. 


Mass.—Mathews v. Carlton, 75 N.H. 
637, 189 Mass. 285. 


Mich.—Bonnazza v. Joseph Schlitz 
SUNN aed Co., 118 N.W. 604, 155 Mich. 
36. 


N.Y.—Croswell v. Crane, 7 Barb. 
191; Beach v. Gray, 2 Den. 84; Wood 
Vv.) Wilcox}. 1) Dens+37. 


Wyo.—Kisciras v. Merritt, 3 P.(2d) 
98, 43 Wyo. 258. 


Eng.—How v. Kennett, 3 A.&E. 659, 
30 E.C.L. 305, 111 Reprint 564; Jones 
v- Reynolds, 7 C.&P: 335, 32 H.C.L. 
642, 173 Reprint 149; Nation v. Tozer, 
1C.M.&R. 172, 149 Reprint 1041; Lowe 
v. Ross, 5 Exch. 553, 155 Reprint 242; 
pull v. Sibbs, 8 T.R. 327, 101 Reprint 

oO. 


Ont.—Upper Canada Bank vy. 
rant; 19 0.6.0, 58.0423: 


Compare McGunnagle v. Thornton, 
10 Sere.&R. (Pa.) 251 (a defendant 
is liable to assumpsit for use and oc- 
cupation where he has accepted a 
parol lease of a house for a year, and 
undertaken to the landlord to procure 
possession from a former lessee, not- 
withstanding he afterward refuses to 
take possession, alleging that he rent- 
ed for another person). 


[a] Thus (1) a tenant who agrees 
to take furnished lodgings, but does 
not enter, is not liable for use and oc- 
cupation. Edge v. Strafford, 1 Cromp. 
&J. 391, 148 Reprint 1474. (2) In an 
action for use and occupation, where 
a third person, during the time, was 
in the actual occupation of the prem- 
ises, and there was no letting to de- 
fendant, and the only extent of his 
undertaking was that he would pay 
the subsequently accruing rent, such 
an agreement cannot make defend- 
ant liable in such an action. Tobie v. 
Smith, 28 Me. 106. 

[b] Putting up of board for pur- 
pose of letting houses by a person 
who built them and agreed to become 


Tar- 


has been held a sufficient assertion of 
the right of possession and will en- 
able the person for whom they were 
erected to recover rent on a count for 
use and _ occupation. Sullivan v. 
Jones, 3,C.&P. 579, 14 E.C.L. 724, 172 
Reprint 554. But see Bacon v. Parker, 
137 Mass. 309 (which held on a simi- 
lar state of facts that the action 
would not lie). 

ben Wood v. Wilcox, 1 Den. (N.Y.) 


990 Tally ve Dunn, 42)" Ades = 26 
See also Landlord and Tenant § 1313 
et seq. 

1. Goshorn v. Steward, 15 W.Va. 
657; Glen v. Dungey, 4 Exch. 61, 154 


Reprint 1125. 


2. Nation v. Tozer, 1 C.M.&R. 172, 
149 Reprint 1041, 1042 (“he is not li- 
able to an action for the use and oc- 
cupation of that of which neither he, 
nor any one whose act is in point of 
law his act, has: been in the actual 
possession’’), 


3. Ark.—Lummus Cotton Gin Co. 
yee ott 40 S.W.(2d) 769, 184 Ark. 


Me.—Wilson v. 
2 MGs 


Mass.—Mathews v. Carlton, 75 N. 
E. 637, 189 Mass. 285; Rogers v. Coy, 
41 N.E. 652, 164 Mass. 391; Bacon v. 
Parker, 137 Mass. 309. 


Pa.—Marseilles y. Kerr, 
500. 


Tex.—Nolan v. Mendere, 14 S.W. 
167, 77 Tex. 565, 19 Am.S.R.. 801. 


Eng.—Richardson v. Hall, 1 B.&B. 
50, 5 B.C.L. 497, 129 Reprint 642. 


[a] What does not constitute oc- 
cupation.—(1) Where a tenant who 
terminates a lease at will by the stat- 
utory notice leaves rubbish upon the 
premises, such act will not amount to 
a continued use and occupation of the 
estate, although he would be liable 
for the extent of the injury in a spe- 
eial action adapted to the facts of the 
case. Wilson v. Prescott, 62 Me. 115. 
(2) One of two lessees occupied the 
demised premises during the lease, 
and continued to occupy them after 
its expiration, and the other lessee 
boarded with him throughout his oc- 
cupation, and after the lessor’s es- 
tate had been terminated by a con- 
veyance to a stranger. It was held, 
in an action brought by the grantee 


Prescott, 62 Me. 


6 Whart. 


tenant of them from a certain time|against both lessees for use and occu- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 17-18] 


an actual or constructive occupation will suffice as 
a basis for the action.t The actual physical presence 
of defendant on the premises is not essential to the 
Where there has been an actual 
entry® and taking of possession of the premises by 
defendant, he may have the legal possession there- 
of, which is sufficient for the purposes of the ac- 
tion,’ although he did not occupy the premises for 
the full term of the tenancy,’ or even though he 
By holding the right 


cause of action.® 


never actually occupied it.° 


USE AND OCCUPATION 


occupation.?? 


to occupy for his own business or to prevent others 


from oceupying, he exercises use and occupation of 
the premises.1° Nevertheless, the action for use and 


pation since such conveyance, that 
the boarder was not liable, the other 
party having the occunation. Theo- 
logical Institute of Connecticut v. 
Barbour, 4 Gray (Mass.) 329. 

{b] Occupation by wife before 
marriage.—The husband is not liable 
in an action for uSe and occupation 
to pay for the enjoyment of a house 
by his wife before marriage, since the 
occupation is not that of the husband, 
or by his request, and is the same as 
if it had been by a stranger. Richard- 
son v. Hall, 1 B:&B. 50, 5 E.C.L. 497, 
129 Reprint 642. 


{[c] Where person erects shed on 
his own land without touching a wall 
standing on the edge of his neigh- 
bor’s land, the fact that such wall 
serves to inclose the shed on one side 
does not render him liable for an ac- 
tion for use and occupation of the 
wall, although it was beneficial to 
him. Nolan v. Mendere, 14 S.W. 167, 
77 Tex. 565, 19 Am.S.R. 801. 


[d] Wolunteer housekeeper not 
occupant.—The tenant’s mother-in- 
law taking charge of his household, 
and making his house her own, is not 
an occupant, within a statute provid- 
ing that the occupant, without special 
contract, of any lands shall be liable 
for the rent to any person entitled 
thereto, so as to be liable in an ac- 
tion for use and occupation. Tinder 
v. Davis, 88 Ind. 99, 101. 


4. Hall v. Western Transportation 
Co., 34 N.Y. 284; Little v. Martin, 3 
Wend. (N.Y.) 219, 20 Am.D. 688; Me- 
Gunnagie vy. Thornton, 10 Serg.&R. 
(Pa.) 251; Izon v. Gorton, 5 Bing.N. 
Cas. 501, 35 E.C.L. 271, 132 Reprint 
1193; Pinero v. Judson, 6 Bing. 206, 
19 E.C.L. 100, 180 Reprint 1259; and 
cases infra notes 5-10. 


“The action depends upon actual 
occupation, or upon an occupation the 
defendant might have had, if he had 
not voluntarily abstained from it.” 
Westlake v. De Graw, 25 Wend. (N. 
Y.) 669, 671. To same effect Marseil- 
les v. Kerr, 6 Whart.  (Pa.) 500; 
Whitehead v. Clifford, 5 Taunt. 518, 1 
H.C.L. 266, 128 Reprint 791. 

{a] Delivery and acceptance of 
key of leased premises (1) is suffi- 
cient to establish the fact of occupa- 
tion (Seaman v. Ward, 1 Hilt. (N.Y.) 
52; Little v. Martin, 3 Wend. (N.Y.) 
219, 20 Am.D. 688), (2) and is enough 
to entitle plaintiff to sustain the ac- 
tion without a continual occupation 
(Little v. Martin, supra). 

5. Matousek v. Quirici, 195 Ill.App. 
391. 

Occupation by servant or subtenant 
see infra § 

6. Necessity for entry see supra 
§ 16. 

7. Pinero v. Judson, 6 Bing. 206, 
19 E.C.L. 100, 130 Reprint 1259. 

8 <Ala.—Tully v. Dunn, 42 Ala. 
2623 3 z 

Mass.—Walker v. Furbush, 11 Cush. 


366, 59 Am.D. 148; Whitney v. Gor- 


don, 1 Cush. 266. 


N.Y.—Hall v. Western Transporta- 
tion Co., 34 N.Y. 284; Westlake vy. De 
Graw, 25 Wend. 669; Seaman y. Wood, 
i BL 23 


Pa.—Marseilles v. Kerr, 6 Whart. 
500; McGunnagle v. Thornton, 10 
Serg.&R. 251. 

Eng.—Pinero v. Judson, 6 Bing. 


206,19 E.C.L. 100, 130 Reprint 1259; 
Jones v. Reynolds, 7 C.&P. 335, 32 E. 
C.L. 642, 173 Reprint 149; Gibson v. 
Courthorpe, 1 D.&R. 205, 16 E.C.L. 
338; Redpath v. Roberts, 3 Esp. 225, 
170 Reprint 596; Baker v. Holtpzaf- 
fell, 4 Taunt. 45, 128 Reprint 244. 


Ont.—Bank of Upper Canada v. 
Tarrant, 19 U.C.Q.B. 423. 


“It is not necessary, in order to 
render the defendants liable in as- 
sumpsit for use and occupation, that 
they should actually hold the posses- 
sion for the whole time. If they have 
by their contracts and acts become 
the plaintiff's tenants, and retained 
the control and command of the prop- 
erty under that contract, they are li- 
able in this suit. In point of law 
they have used and occupied the prop- 


erty.” Grant v. Gill, 2 Whart. (Pa.) 
42, 44. 

[a] In support of this view it was 
said: “If it be so, that occupation 


is necessary for the whole time, the 
tenant, by stepping out a few days 
before the expiration of the term, 
would not be liable in this form of ac- 
tion; there can be no apportion- 
ment.” McGunnagle v. Thornton, 10 
Serg.&R. (Pa.) 251, 253. 


{b] Rule applied.i~Where one 
leases a barn for a term of years, oc- 
cupies it for one year and pays the 
rent, then locks it, without actual 
occupation, and keeps the key for the 
next year, he is liable as for use and 
occupation for the second year. Hall 
v. Western Transp. Co., 34 N.Y. 284. 


[ce] Landlord putting up bill to 
let premises. — Where defendant 
wrongfully quits the premises dur- 
ing the term of his tenancy, the fact 
that the landlord put up a bill to let 
the premises will not prevent his re- 
covery for use and occupation, it be- 
ing for the benefit of the tenant that 
the premises should be let, and it not 
being inferable from the fact of the 
landlord’s endeavoring to let the 
premises that he had put an end to 
the contract. Marseilles vy. Kerr, 6 
Whart. (Pa.) 500; Redpath v. Rob- 
erts, 3 Esp. 225, 170 Reprint 596. 


{d] imitation of rule stated in 
the text recognized in one decision 
is that, where a tenant by a written 
agreement has agreed to take prem- 
ises from a future day, it is not 
enough, in an action for use and oc- 
cupation, to put in the agreement, but 
evidence must be also given of Some 
occupation under it. Woolley v. Wat- 
ling, 7 C.&P. 610, 32 E.C.L. 784, 1738 
Reprint 268. 
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occupation, being of an equitable nature, can only 
be maintained in respect of a beneficial occupation, 1? 
and does not lie where the premises are not fit for 
Where, during the term, possession 
is given to the landlord under an agreement that 
rent shall cease, an action for use and occupation for 
the use of the premises subsequent to the giving up 
of possession does not lie, for the reason that it was 
impossible for the tenant during that time to have 
occupied the premises if he would.t® 


[§ 18] b. Occupation under Lease under Seal. 
Except where it is otherwise provided by statute,14 


9. Crommelin vy. Theiss, 31 Ala. 
412,, 70 Am.D. 499; Matousek v. . 
Quirici, 195 Ill.App. 391; Hoffman v. 
Delihanti, £3- Abb:Priy (NAYS assess 
Little v. Martin, 3 Wend. (N.Y.) 219, 
20 Am.D. 688; Izon v. Gorton, 5 Bing. 
N.Cas. 501, 35 E.C.L. 271, 132 Reprint 
1193; Atkins v. Humphrey, 2 C.B. 654, 
52 E.C.L. 654, 1385 Reprint 1103; Sul- 
livan v. Jones, 3 C.&P. 579, 14 E.C.L. 
(2a. Ale) eprint sb54s. dtorland ve 
Bromley, 1 Stark. 455, 2 E.C.L. 175, 
171 Reprint 528. 

[a] Rule applied.—Where there is 
an agreement to demise a house for 
five years, and leases to be executed, 
under which the party enters, and 
subsequently refuses to accept a lease, 
the owner may maintain assumpsit 
for the use and occupation. Little 
Me Mee) 3 Wend. (N.Y.) 219, 20 Am. 


10. Matousek v. Quirici, 195 Ill. 
App. 391 
ll. Potter v. Truitt; 3 Del. 331; 


Gilhooley v. Washington, 4 N.Y. 217; 
Kline y. Jacobs, 68 Pa. 57; Cowie v. 
Goodwin, 9 C.&P. 378, 38 E.C.L. 226, 
173 Reprint 877; Smith v. Marrable, 
Sade 479, 41 H.C.L. 263, 174 Reprint 

12. Salisbury v. Marshal, 4 C.&P. 
65, 19 E.C.L. 409, 172 Reprint 609; 
Collins v. Barrow, 1 M.&R. 112, 174 
Reprint 38. 


[a] Rule applied.—(1) Where the 
premises become unsafe and useless 
for want of repairs, a tenant from 
year to year may quit without previ- 
ous notice, and he is not liable in an 
action for use and occupation when 
the premises cease to be beneficial. 
Edwards v. Hetherington, 7 D.&R. 
Li7,)) 1216. BE Cib2. 271s, Cpe Wiherea 
nuisance occurred during the time of 
a tenancy which put an end to the 
comfortable occupation of the prem- 
ises, and the nuisance was not reme- 
died by the landlord and the tenant 
quit the premises, he was not liable 
to rent for the period between the 
time of the occurrence of the nui- 
sance and that at which he quitted 
the premises. Cowie v. Goodwin, 9 
Ck 378, 38 E.C.L. 226, 173 Reprint 

For abrogation of rule in England 
see infra §§ 46, 71. 

13. Whitehead v. Clifford, 5 Taunt. 
518, 1 E.C.L. 266, 128 Reprint 791. 

14 See cases infra this note. 

[a] In Michigan (1) it is held that 
assumpsit for use and occupation lies 
on a lease under seal by virtue of a 
statute providing that assumpsit may 
be maintained in all cases arising on 
contracts under seal or on judgments, 
when an action of covenant or of debt 
may be maintained in the same man- 
ner, in all respects, as on contracts 
without seal. Beecher v. Duffield, 56 
N.W. 777, 97 Mich. 423; Conkling v. 
Tuttle, 18 INOW. 391, 52 Mich, 630% 
Dalton vy. Laudahn, 30 Mich. 349, 350 
(2) “The plain purpose of this stat- 
ute is to remove the purely technical 
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assumpsit for use and occupation does not lie where 
there is a lease under seal,?° although there was also 
an express promise made at the same time by writing 
not under seal to pay the rent,!® since the promise 
is merged in the covenant.1* This is so because at 
common-law assumpsit does not he on any con- 
tract under seal,!® and because the statute of George 
II, and statutes of a similar character, which ex- 
tended the common-law action for use and occupa- 
tion and enlarged its sphere, expressly excepted from 
their operation demises by deed.1® Where there is 
a lease under seal, the action must be on the de- 
mise to recover the rent reserved.?° It is necessary 
to declare either in covenant or debt on the lease,”? 
and not in assumpsit,?? for where a party has a 
security of a higher nature, he must found his ac- 
tion thereon.” 


“[§ 19] c. Occupation under Void Lease.** Al- 
though a lease is void under the statute of frauds, 
or for any other reason, the tenant is nevertheless 
liable in an action for use and occupation for so 
long a time as the occupation continues,?° but not 
after he ceases to occupy the premises.?° It has 
similarly been held that, where land is occupied 


distinction formerly existing, and to 
put all these contracts on the same 
footing where parties desire to sue in 
assumpsit. It would be, we think, a 
violation of its terms, to make an ex- 
ecention of leases.” Dalton v. Lau- 
dahn, supra. 


310 [aff 57 N.E. 


[rev 2 Den. 


21. 


15. Conn.—North_ v. Nichols, 37] ' 
Conn: 375: Gunn'v. Scovil, 4 Day 228,|3857; Brewer v. Dyer, 
4 Am.D. 208. Sans 
Mass.—Smiley vy. McLauthlin, 188 22. 
Mass. 363; Warren vy. Ferdinand, 9| 1313. 
Allen 357; Brewer_v. Dyer, 7 Cush. 23. North v. Nichols, 37 Conn. 375; 
gah Codman y. Jenkins, 14 Mass.| Brewer y. Dyer, 7 Cush. 
; 24. 
N.H.—Hawkes v. Young, 6 N.H./§ 65. 
300. 25. 
N.Y.—Glover v. Wilson, 2 Barb. | 569, 98 Ala. 649; 
264; West v. Cartledge, 5 Hill 488 re Ala. 459; 
Prev. 02)" Den. 3771]. To same effect 36; 


Kiersted v. Orange, etc., R. Co., 69 
N.Y. 343, 25 Am.R. 199; Walton v. 
Stafford, 43 N.Y.S. 1049, 14 App.Div. 
SLO) Batt 57 No, 92; 162 N.Y. 5581. 
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Stafford, 43 N.Y.S. ei 14 App.Div. 
92, 16 
Wood v. Wilcox, 1 Den. 
West v. Cartledge, 5 Hill (N.Y.)~ 488 
377]; 
Clurken, 10 Watts (Pa.) 380. 
North vy. Nichols, 37 Conn. 375; 
Warren v. Ferdinand, 9 Allen (Mass.) 


Codman vy. Jenkins, 14 Mass. 93. 
See Landlord and Tenant § 


Amount of recovery see infra 


Ala.—Smith vy. Pritchett, 13 So. 
Crawford v. Jones, 
Nelson v. Webb, 54 Ala. 
Parker’s Adm’r v. Hollis & oo 
ane 50 Ala. 411. 


Ark.—Walker v. Shackelford, 5 S. 
W. 887, 49 Ark. 503, 4 Am.S.R. 61. 


[§§ 18-20 


under a void agreement to execute a lease thereof, 
with the assent of the owner, he may maintain as- 
sumpsit for use and oceupation.?7 The lessor’s right 
of recovery does not depend on the validity of the 
contract, but on the fact of permissive use and oc- 
cupation by the tenant.28 If the owner repudiates 
the relation of landlord and tenant under a parol 
lease void under the statute of frauds and resumes 
possession, he cannot recover in assumpsit for the 
intermediate use by one who entered under the 
lease.?° 


[§ 20] d. Occupation by Servant or Subtenant— 
(1) In General. An actual or personal occupation 
by defendant is not required to support an action 
against him for use and occupation, the construe- 
tive possession of an undertenant or servant being 
sufficient for this purpose.*® In these cireumstaneces 
he may be sued for occupation, and occupation in 
the same manner as though he was himself the 
actual occupant.*! And this principle has been ex- 
tended to a case where defendant, in expectation 
of a lease, by indenture, which he had agreed to 
take from plaintiff, procured attornments from some 
of the tenants, and received rent from others.#? So, 


VZ0SNLYS 387517 Am:S. R607 8) bn Reels 
221]; Smith v. Genet, 2 N.Y.CityCt. 
(NUYS). 37; | 88. 

Ohio.—Wilson v. Butler Tp. School 
Sect. No. 16, 8 Ohio 174. 


Pa.—Stover v. Cadwalader, 2 
Pennyp. 117. 


Tex.—Robb v. San Antonio St. R. 
Coy AScS We 10%. 82) hexaisOe. 


Eng.—De Medina y. Polson, Holt N. 
P. 47, 3 H.C.L. 28, 171 Reprint 157. 


“Though contracts be void, under 

the statute of frauds, so that the law 
will not enforce them—yet .. 
the maxim ex turpi causa, non oritur 
actio, does not apply to such. . 
If one has entered into such contract, 
and received value under it, the law 
creates a responsibility, and implies a 
promise to pay, or account to the 
other, according to the obvious justice 
of the case.” Hays v. Goree, 4 Stew. 
&P, (Ala.) 170, 177. 


Blume v. Mc- 


7 Cush. (Mass.) 


(Mass.) 337. 


l 1 Conn.—Howard Ins. Co. v. Hope 26. Thomas v. Nelson, 69 N.Y. 118; 
Pa.—Blume y. McClurken, 10 Watts] wut. Ins. Co., 22 Conn. 394; Wells v.| Riviera Realty Co. v. Henry, 144 N.Y. 
380. Deming, 2 Root 149. S. 790; Smith v. Genet, 2 N.Y.CityCt. 


“The statute of 11 Geo. 2, c. 19, § 14, 
which provides a remedy for the re- 
covery of rent, by action of assump- 
sit for use and occupation, limits it 
to cases where the agreement is not 
by deed. Nor is it easy to discern 
any good reason why it should not be 
thus limited; since, where the demise 
is by deed, another remedy is pro- 
vided, applicable to the contract.’ 
Codman y. Jenkins, 14 Mass. 93, 95. 


[a] Action against assignee of 
lease.—An action for use and occu- 
pation cannot be maintained against 
the assignee of a lease under seal. 
Kiersted v. Orange & A. R. Co., 69 N. 
Y. 348, 25 Am.R. 199; Walton v. Staf- 
ford, 43 N.Y.S. 1049, 14 App.Div. 310 
[aff 57 N.E. 92, 162 N.Y. 558]. 


16. Codman v. Jenkins, 14 Mass. 
93; Hawkes v. Young, 6 N.H. 300; 
Buller N. P. p 198. 


17. Hawkes v. Young, 6 N.H. 300. 


18. See Assumpsit, Action of § 13. 
19. See supra §§ 2, 3. 
20. North v. Nichols, 37 Conn. 575; 


Warren v. Ferdinand, 9 Allen (Mass.) 
357; Kiersted v. Orange & A. R. Co., 
69 N.Y. 348, 25 Am.R. 199; Walton v. 


Idaho.—Quayle v. Stone, 251 P. 630, 88. 


43 Idaho 306. 


Ill.— Warner v. Hale, 65 Ill. 395; 
Lake Villa Co-op. Ass’n y. Western 
Dairy Co., 247 Ill.App. 496; Standard 
Brewery v. Healey, 209 Ill.App. 272; 
Matousek v. Quirici, 195 Ill.App. 391; 
Schmoeller vy. Schmoeller, 186 Ill. App. 
568; Donahue v. Chicago Banknote 
Co., 37 TllApp. 552; Smith y. Kin- 
kaid, 1 Ill.App. 620. 


Ky.—Ragsdale v. Lander, 80 Ky. 
61, 3 Ky.L. 562; Morehead v. Wat- 
kyns, 5 B.Mon. 298; Calvert v. Simp- 
son, 1 J.J.Marsh. 547; Roberts v. 
Tennell, 3 T.B.Mon. 247; Pepper’s 
Adm’x v. Harper, 47 S.W. 620, 20 Ky. 
L837. 

Mich.—McIntosh y. Hodges, 68 N. 
W. 150, 70 N.W. 550, 110 Mich. 319. 


Minn.—Steele v. Anheuser-Busch 
Brewing Ass’n, 58 N.W. 685, 57 Minn. 
18; Evans y. Winona Lumber Co., 16 
N.W. 404, 30 Minn. 515. 


N.Y.—Thomas y. Nelson, 69 N.Y. 
118; Herrmann vy. Curiel, 38 N.Y.S. 
343, '3 “Appi Div. “61156 Prialy yer fnt~ 


wistle, 10 Daly 398; Talamo vy. Spitz- 
miller, 10 N.Y.St. 241 [aff 23 N.B. 980, 


27. Anderson v. Critcher, 11 Gill 


& J. (Md.) 450, 37 Am.D. 72. 


28. Crawford v. Jones, 54 Ala. 459. 

29. Greton v. Smith, 33 N.Y. 245 
[aff 1 Daly 380]. 

30. Watson v. Arthur, 218 S.W. 


849, 142 Ark. 431; Hall v. Western 
Transportation Co., 34 N.Y. 284; Mof- 
fatt v. Smith, 4 Noy. £265 Jones vv. 
Reynolds, 7 C.&P. 335, 32 E.C.L. 642, 
173 Reprint 149; Waring v. King, 8 
M.&W. 571, 151 Reprint 1166; Bull v. 
Sibbs, 8 T.R. 327, 101 Reprint 1415. 
See Smith v. Twoart, 2 M.&G. 841, 40 
E.C.L. 883, 183 Reprint 984 (where de- 
fendant agreed to rent a house, sent 
a woman to clean it and a workman 
to paper one of the rooms, this was 
held to be sufficient evidence of oc- 
cupation to go to the jury). 


81. Moffatt v. Smith, 4 N.Y. 126. 


32. Neal v. Swind, 2 Cromp.&J. 
877, 149 Reprint 161 (“defendant was 
in the occupation of the premises by 
his tenants, when the tenants had 
attorned to ‘him; and that is exactly 
the same in point of law as if he had 
occupied them himself’’). 


Vor later cases, developments and changes in the law see Annotations, same title and section‘number, 


§§ 20-24] 


where a subtenant holds over after the expiration 
of the term of the lessee, the latter is liable to the 
landlord in an action for use and occupation for 
the period during which the subtenant held over, but 
not for any longer period.*? 


[§ 21] (2) Liability of Subtenant.?4 While there 
is some authority to the contrary,’® it has generally 
been held that a subtenant is not liable to the land- 
lord for use and oceupation,’®® in the absence of 


some agreement, express or implied, by the subten- 


ant to pay such rent,?* since between the landlord 
and the subtenant there is neither privity of estate 
nor privity of contract.25 Where a subtenant holds 
over after the expiration of the term of the lessee, 
notwithstanding the refusal of the landlord to ac- 
eept the subtenant as a tenant, and the lessee, with 
the knowledge of the subtenant, pays rent during 
the period that the subtenant held over, a contract 
will be implied between the subtenant and the les- 
see that the subtenant shall pay the lessee for the 
occupation of the premises, and an action for use 
and occupation will lie on such implied contract.*® 
Where subtenants did not claim to occupy under 
any adverse title, but treated the landlord as enti- 
tled to possession as against the lessee, before a 
new lease of the building was given to plaintiff, and 
later admitted plaintiff’s right to possession and 
promised to pay rent for the time they should oce- 
cupy,*® they were liable to plaintiff for use and oc- 
cupation, whether the lease to their lessor had been 
legally terminated or not, and whether plaintiff noti- 
fied them they would be required to pay rent for 
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prohibit subletting, surrender of the term by the 
lessee does not destroy or affect the rights of his 
subtenant who is liable to the original lessor not in 
an action for the reasonable value of the use and 
occupation, but only for the rental reserved in the 
sublease.*? 


[§ 22] e. Occupation by Assignee of Lease. 
Where the lessee assigns his whole estate in the de- 
mised premises, use and occupation by the assignee 
will be referred to the lease,*? and he will be liable 
in an action for use and occupation for rent.** If 
the lessee is without any agreement as to the amount 
of rent he shall pay, the assignee is liable for what 
the use of the premises are reasonably worth.*® 
And it has been held that, although the term had 
expired at the time the lease was assigned, if the 
assignee holds over with the consent of the land- 
lord, he is liable in an action for use and occupa- 
tion for the stipulated rent.4® Nevertheless, in the 
absence of actual entry and occupation under the 
assignment by the assignee, an action for use and 
occupation cannot be sustained.4* 


[§ 23] f. Occupation by Lessor after Executing 
Lease. Where the lessor continues in possession of 
all*® or part of the premises,*® the lessee is entitled 
to recover the reasonable value of such use and oe- 
cupation for the time it continued. 


[§ 24] g. Occupation by Tenant at Sufferance— 
(1) In General. At common law a tenant at suf- 
ferance is not liable to pay rent as such;®° but if 
such tenant occupied by permission of the landlord, 
he is liable on an implied contract for use and oc- 


the time they occupied.44 Where a lease does not 

33. Ibbs v. Richardson, 9 A.&H.;term. McFarlan v. Watson, 3 N.Y. 
849, 36 E.C.L. 443, 112 Reprint 1436. 286. 

Holding over generally see infra § 38. McFarlan v. Watson, supra; 
Be 


34. Liability for rent as such see 
Landlord and Tenant § 1244 et seq. 


35. See case infra this note. 


[a] In Ontario it has been held 
that a subtenant, having knowledge 
of the landlord’s title and right, and 
who held possession for a time not 
covered by the demise which the land- 
lord had granted, and who had not 
paid rent to anyone else, and who had 
not, been treated by the landlord as a 
trespasser, is liable in an action for 
use and occupation although he had 
not attorned to the landlord. It was 
said that in these circumstances there 
was an indirect and implied permis- 
sion arising out of the landlord’s ti- 
tle. Price v. Lloyd, 3 U.C.Q.B. 120. 


36. Bedford v. Terhune, 30 N.Y. 
453, 86 Am.D. 394, 27 How.Pr. 422 [aff 
1 Daly 371]; McFarlan v. Watson, 3 
N.Y. 286; Jennings v. Alexander, 1 
Hilt. (N.Y.) 154; Reynolds v. Lawton, 
8 N.Y.S. 404; Holman v. De Lin-River 
Finley Co., 47 P. 708, 30 Or. 428. 


37. McFarlan v. Watson, 3 N.Y. 
286; Jennings v. Alexander, 1 Hilt. 
QN.Y.) 154. 


{a] When agreement may be im- 
plied.—Where a lease was executed 
for a year at a quarterly rent, and 
defendant, who entered under the les- 
see at the commencement of the term 
and occupied for the whole year, paid 
the three first quarters’ rent to the 
agent of the lessor, and took receipts 
from him as such agent, a jury might 
infer an agreement to pay the rent 
to the lessor so as to sustain an ac- 
tion in his name for use and occupa- 
tion during the last quarter of the 


Jennings v. Alexander, 1 Hilt. (N.Y.) 
154; Holman v. De Lin-River Fin- 
ley Co., 47 P. 708, 30 Or. 428. 

39. Levi v. Lewis, 6 C.B.N.S. 766, 
95 H.C.L. 765, 141 Reprint 652. 

40. Occupation under adverse ti- 
tle generally see infra § 38. 

41. Pierce v. Kolikof, 122 N.E. 558, 
232 Mass. 479. 

42. Buttner vy. Kasser, 127 P. 811, 
19 CalApp. 755. 


43. De Pere Co. v. Reynen, 22 N. 
W. 761, 27 N.W. 155, 65 Wis. 271, 280. 


44. De Pere Co. vy. Reynen, supra. 
See Journeay v. Brackley, 1 Hilt. (N. 
Y.) 447 (as sustaining this view). 
Contra Hyde v. Moakes, 5 C.&P. 42, 
24 H.C.L. 444, 172 Reprint 869 (an ac- 
tion for use and occupation against 
one aS assignee of a lease does not 
lie unless defendant has been ex- 
pressly substituted for the original 
tenant, as tenant). 


“This is but an application of the 
familiar rule that, if a lessee assigns 
his term, the assignee who goes into 
possession of the leased premises is 
liable to the lessor for the rent re- 
served in the lease.” De Pere Co. v. 
Reynen, supra. 

45. Wittman v. Milwaukee, L. S. & 
Wi eRe OOl, SIN, 165) 0 LVS. <89. 

46. De Pere Co. v. Reynen, 22 N.W. 
Mon, 2) NW. 155, 60 Wist-27 1. 

Holding over generally see 
$925, 


47. Journeay v. Brackley, 1 Hilt. 
(N.Y.) 447; How v. Kennett, 3 A.& 
BE. 659, 30 H.C.L. 305, 111 Reprint 564. 


Necessity of entry generally see 


infra 


cupation;°* and the fact that the tenant holds over 


supra § 16. 


Necessity of occupation generally 
see Supra § 17. 


48. Bonfils v. Ledoux, 266 F. 507. 


49. Efron v. Stees, 129 N.W. 374, 
113 Minn. 242; Heaton y. Roderick, 
(N.B.) 67 Dom.L.R. 271. 


[a] Use of portion of tenant’s: 
property for storage purposes, where 
the landlord reserves the right of en- 
try but has no other rights, subjects 
such landlord to liability on an im- 
plied contract for the reasonable val- 
ue of the property used. Efron v. 
Stees, 129 N.W.:374, 113 Minn. 242. 


50. Burke v. Willard, 137 N.H. 744, 
243 Mass. 547; Merrill v. Bullock, 105 
Mass. 486; Hogsett v. Ellis, 17 Mich. 
351, 368; Williams v. Ladew, 33 <A. 
229, 171 Pa. 369. 


“This must be so beyond question, 
as to rent, strictly so called, which 
always grows out of express contract, 
and is fixed and definite in amount.’” 
Hogsett v. Ellis, supra. 


51. Burke v. Willard, 137 N.E. 744, 
243 Mass. 547; Merrill v. Bullock, 105 


Mass. 486; Keay v. Goodwin, 16 
Mass. 1 (it seéms); Grove v. Barclay, 
106 Pa. 155. And see infra § 25. 


Contract implied by occupancy un- 
der permission see supra § 13. 


[a] In Michigan the rule is some- 
what different from that stated in the 
text. It is there held that after the 
rightful estate is terminated, and the 
landlord gives the tenant notice to 
quit, and demands possession, he may 
recover a reasonable compensation 
for use and occupation subsequent to 
the expiration of such notice. Hog- 
sett v. Ellis, 17 Mich. 351. 
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after notice to quit does not tend to destroy this 
implication, unless the landlord has followed up the 
notice by some act indicative of an intent to treat 
But a tenant at sufferance 
is not liable if he asserted an adverse title.’® 


Effect of special statutory provisions. 
which provided that “tenants at sufferance in pos- 


him as a trespasser.°? 


session of land or tenements shall 


rent therefor for such time as they may occupy or 
retain the same,’’®* enlarged the common-law right 
of action by giving an action for use and ocecupa- 
tion wherever the relation of tenant and landlord 
had existed’ between defendant and any person with 
whom plaintiff was in privity of estate, even if he 
might not, but for the statute, have been in sufficient 


52. Grove v. Barclay, 106 Pa. 155. 


53. Burke v. Willard, 137 N.E. 744, 
243 Mass. 547; Knowles v. Hull, 99 
Mass. 562; Boston v. Binney, 11 Pick. 
(Mass:) 1, 22 Am.D, 353. 


[a] Reasons assigned are that to 
support an action for use and occupa- 
tion there must be evidence of a con- 
tract by defendant, express or im- 
plied, and because, where defendant 
has never admitted himself to be a 
tenant and so estopped himself to de- 
ny his landlord’s title, conflicting ti- 
tles to real estate cannot be tried in 
an action of assumpsit. Merrill v. 
Bullock, 105 Mass. 486. 


Occupation under adverse title gen- 
erally see infra § 38. 


54 Mass. Gen. L. c 183 § 3 


55. Burke v. Willard, 137 N.E. 744, 
243 Mass. 547; Merrill v. Bullock, 105 
Mass. 486; Bunton v. PUGH AASO Ns 10 
Allen (Mass. ) 260. 


[a] Rule applied.—If the atatte 
‘which is occupied by a tenant at will 
is sold by the owner, and the tenant 
remains in possession thereof after 
notice of the sale, he becomes tenant 
by sufferance only, and while at com- 
mon law he would not be liable to the 
new owner for rent of the premises 
after such conveyance, without at- 
tornment or a new contract for the 
payment thereof, such liability is ex- 
pressly created by the statute above 
mentioned. Bunton y. Richardson, 10 
Allen (Mass.) 260. 


56. Burke v. Willard, 137 N.E. 744, 
243 Mass. 547; Merrill v. Bullock, 105 
Mass. 486; Knowles v. Hull, 99 Mass. 
562. 

57. U.S.—Cobb v. ‘Kidd, 8 F. 695, 
19 Blatchf. 560. 


Ala.—Wolffe v. Wolff, 69 Ala. 549, 
44 Am.R. 526; Crommelin v. Thiess, 
31 Ala. 412, 70 Am.D. 499; Sullivan v. 


Hobbs, 98 So. 307, 19 Ala.App. 465 
[cert den 98 So. 308, 210 Ala. 372]. 
D.C.—Selden v. Lee, 55 App.D.C. 


164, 3 F.(2d) 335, 


Ky.—Gambill’s Adm’r v. Hllser Coal 
Co., 20 S.W.(2d) 286, 230 Ky. 5538. 


Me.—Forbes v. Smiley, 56 Me. 174. 


Md.—Gibson v. McCormick, 10 Gill 
&J. 65, 82 Am.D. 156. 


N.Y.—Conger v. Ensler, 83 
419, 85 App.Div. 564; Ryerss v. Far- 
well, 9 Barb. 615; Abeel v. Radcliff, 
13 Johns. 297, 7 Am.D. 377; Osgood v. 
Dewey, 13 Johns. 240. 

Ohio.—Butler v. Cowles, 4 Ohio 205, 
19 Am.D. 612 (it seems). 

Or.—Weaver v. Southern Oregon 
CoO} 48 Ps 16% sl Or. 14, 

Pa.—Williams v. Ladew, 33 A. 329, 
171 Pa. 369; National Oil Refining Co. 
v. Bush, 88 Pa. 385, 5 Wkly.N.C. 143; 


N.Y.S. 


USE AND OCCUPATION 


A statute 


be liable to pay 


new terms; poo 


Sutmeyer v. 
607. 


S:C.—Fronty. v! Wood,, 20 S.C.L. 367; 
Dorrill v. Stephens, 15 S.C.L. 59. 


Wis.—De Pere Co. v. Reynen, 22 
INS Wie 20615: 217, ONE Lbs, G5 PWilSane (a. 


Hng.—Harding v. Crethorn, 1 Esp. 
57,-170 Reprint 278; ‘Christy wv. Tan- 
ered, 9 M.&W. 436, 152 Reprint 185; 
Christy v. Tancred, 7 M.&W. 125, 151 
Reprint 706; Jenner v. Clegg, 1 M.& 
Rob. 218, 174 Reprint 73 (it seems). 


B.C.—Gardner v. Holmes, 24 B.C. 
416, 38 Dom.L.R. 156, [1918] 1 West. 
W.R. 456. 


Ont.—McFarlane v. Buchanan, 
UC CxS ots 


[a] Rule applied.—(1) A _ lessee 
who retains possession, after ex- 
hausting the premises of coal, for the 
purpose of transporting coal from 
adjoining property is Hable for the 
reasonable value of the use and occu- 
pation. Gambill’s Adm’r vy. Ellser 
Coal Co., 20 S.W.(2d) 286, 230 Ky. 553. 
(2) When parties to a tenancy at 
will have abandoned the original 
verbal agreement, under which the 
tenant took possession, and they fail 
to agree upon new terms, the tenant 
will be liable to pay whatever the 
rent is reasonably worth for the time 
he holds over. Forbes v. Smiley, 56 
Me. 174. (3) Where the assignee of 
a lessee, discharged under the bank- 

ruptey act, continues to occupy the 
premises after the assignment, in the 
absence of any proof to show that 
the assignee in bankruptcy ever sold 
or assigned the lease to him or any- 
one else, or that the tenant ever paid 
rent to the landlord, or held under the 
assignee in bankruptcy, it is a con- 
clusion of law that he held under the 
landlord, as tenant at will, and he is 
liable in an action of assumpsit for 
use and occupation. Ryerss v. Far- 
well, 9 Barb. (N.Y.) 615. 


[b] What not a holding over.—(1) 
Where the surrender of a lease by a 
tenant is accepted and the keys de- 
livered to the landlord, the leaving of 
chattels on the premises, which the 
tenant clearly intended to abandon, 
does not amount to a holding over, 
such as will render him liable for use 
and occupation, although the tenant 
was notified that unless he removed 
the chattels he would be held lia- 
ble as an unlawful occupier. Beeston 
v. Yale, 78 N.Y.S. 158, 75 App.Div. 
888. (2) The leaving by a tenant on 
the expiration, of the term of chattels 
to be used by the incoming tenant, 
under :an agreement with him, is not 
a possession of any part of the prem- 
ises, and not a holding over rendering 
the ‘tenant liable for use and occupa- 
Bee Lore v. Pierson, 10 Daly (N.Y.) 
272. 


Thornton, 63 Pa.Super. 


12 


[§§ 24-95. 


[c] In California the rule stated in 
the text has been held to prevail by 
reason of special statutes providing 
that a tenant of real property, for a 
term less than life, is guilty of un- 
lawful detainer when he continues in 
possession, in person or by subten- 
ant, of the property, or any part 
thereof, after the expiration of the 
term for which it is let to him, with- 
out the permission of his landlord, or 
the successor in estate of his land- 
lord, if any there be, and that “the 
detriment caused by the wrongful AG 
cupation of real property . F 
deemed to be the value of the use of 
the property for the time of such oc- 
cupation.” Richmond Wharf & Dock 
ree v. Blake, 185 P. 184, 185, 181 Cal. 
454. 


[dad] In Colorado, without deciding 
whether the action for use and oc- 
cupation would lie against a tenant 
holding over, independently of stat- 
ute it was held that, in view of the 
statutes of that state, “it is only im- 
portant now for the pleader to state 
in his complaint the facts out of 
which his cause of action arises. If 
he state what would enable him to 
recover in any one of the three forms 
of action [indebitatus assumpsit, 
debt, or trespass for mesne profits] 
at the common law, and his proof 
supports his allegation, he must have 
judgment for the sum to which he 
proves himself entitled.” Board of 
Com’rs of Pitkin County v. Brown, 31 


P.'525; 626, 2) CololApp. 473. 
fe] In Illinois (1) a tenant hold- 
ing over after the expiration of his 


term, having been notified that if he 
continued to occupy he would have to 
pay a designated rent, is liable in as- 
Sumpsit for use and occupation ac- 
cording to the new terms imposed. 
Illinois Cent. R. Co. v. Thompson, 5 N. 
BH. 117, 116 Il). 159; Griffin v. Knise- 
ly, 75 Ill. 411; Higgins v. Halligan, 46 
Ill.) 173; McKinney v. Peck, 28 ll 
174. (2) And this is true, although 
he objected to those terms. 
v. Knisely, supra. 


{f] In New Jersey a tenant for 
a term certain holding over after the 
expiration of his term without the as- 
sent of his landlord, becomes a ten- 
ant at sufferance, and by force of 2 
Gen. St. p 1915 § 3 a landlord may 
recover from a tenant at sufferance a 
reasonable satisfaction for the use 
and occupation of the premises. 
Poole v. Engelke, 38 A. 823, 61 N.J. 
Law 124. 


58. Cote v. Landau, (Mo.App.) 29 
S.W.(2d) 224 


59. Scott v. Hawsman, 21 ¥.Cas! 
No. 12,532, 2 McLean 180; Schwoebel 
Vv. Fugina, 104 N.W. 848, 14. N.D. 375. 


60. Forbes v. Smiley, 56 Me. 174. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


privity with defendant to maintain the action,®® but | 
this did not make the occupant of the land hable 
to an action for use and occupation by a person whose 
title he had never admitted, expressly or by implica- 
tion, but had always denied, and whose tenant he 
had never in any sense been.°*® 


[§ 25] (2) After Termination of Lease. It is well 
settled that a tenant is liable in an action for use 
and occupation where he continues to occupy the 
leased premises after the expiration of his term,°* 
or after the lease has been terminated by forfei- 
ture,°® or by the repudiation of the lease by the 
tenant,°® or after the lease has been abandoned by 
agreement, and the parties have failed to agree on 
and the fact that the lease was un- 


Griffin . 


§§ 25-26] 


der seal does not affect the right to recover in this 
form of action,*! since the holding is not under the 
lease.62 The basis of the doctrine is that the econ- 
tinued possession of the tenant holding over is char- 
acterized by the previous lease and must be deemed 
a holding by implied permission of the original les- 
sor;°* and that the law will raise an implied prom- 
ise to pay for a use and occupancy thus acquired 
and continued,** even though the tenant refuses to 
renew the lease and gives notice that he has rented 
other premises with the express intention to vaeate 
within a short time.*® And it has been held that the 
fact that the tenant holds over after notice to quit 
does not destroy this implication, unless the land- 
lord has followed the notice by some act indicative 


of an intent to treat him as a trespasser.** However, . 


an action for use and occupation does not lie where 
the owner of the premises elects to treat the tenant 
as a trespasser,®* except for any interval that may 
exist between the termination of the lease and the 
election of the lessor to treat him as a trespasser,°® 
since the action for use and oceupation lies only 
where the relation of landlord and tenant exists 
founded on an agreement either express or implied.®® 


If one of two colessees holds over after the expira- 
tion of the term with the assent of the other, both 


USE AND OCCUPATION 


Reason for rule.—‘‘For that 
would be blowing both hot and cold 


[66 C.J.] 95 


are liable for use and occupation for so long as 
the premises were actually occupied,’® but no long- 
er.“ If one of two colessees holds over without the 
consent of his colessee, the latter is not liable.7? It 
has been held, however, that, where the lease was 
to two jointly, one of whom only occupied, a hold- 
ing over after the expiration of the lease will be 
presumed to be by both on the same terms, and they 
will both be liable unless the tenant not in actual 
possession has given notice that he eeases to hold.7* 


[§ 26] h. Occupation by Purchaser—(1) In Gen- 
eral. Although there is authority to the contrary,7*% 
since the existence of the relation of landlord and 
tenant is an essential element of the action,"‘ it is 
broadly held in many décisions that an action for 
use and occupation cannot be maintained against one 
who has entered upon land under a contract of pur- 
chase,*> and that this rule is subject to no excep- 
tion whatever unless the parties provide otherwise 
in the contract itself, as they may do,7® or unless 
the rule has been changed by statute.77 The rela- 
tion of landlord and tenant, it is said, cannot exist 
when possession is held under a contract of sale,7§ 
and an agreement to pay rent cannot be implied 
from an entry pursuant to an agreement to pur- 


N.J.—McKenna v. Reade, 144 A. 
812, 105 N.J.Law 408; Kertesz v. 
Feldheim, 139 A. 7038, 6 N.J.Misc. 8 [aft 


by treating the|143 A. 917, 105 N.J.Law 39]. 


possession of the defendant as that 
of a trespasser, and that of a lawful 
the same _ period.” 
Birch v. Wright, 1 T.R. 378, 99 Re- 


61. Abeel _v. Radcliff, 18 Johns.| shaw, 1 Wend. (N.Y.) 134. 
CNY.) 297, 7e Ami Di) 877; .Carters v. [b] 
Collar, 1, Phila: (Pa.)-339; McFar= 
ue v. Buchanan, 12 U.C.C.P. (Ont.) | at the same time, 
62. Abeel v. Radcliff, 18 Johns. (N. 
Ye) 29h Am.) oiae tenant, during 
63. Osgood v. Dewey, 13 Johns. ] 
(N.Y.) 240; Harding v. Crethorn, 1] Print 1148, 1149. 
Hsp. 57, 170 Reprint 278; McFarlane 


Vv. Buchanan, 12 U.C.C.P. (Ont.) 591. 


64. Cobb v. Kidd, 8 F. 695, 19 
Blatchf. 560; Wolffe v. Wolffe, 69 Ala. 
549, 44 Am.R. 526; Sullivan v. Hobbs, 
98 So. 307, 19 Ala.App. 465 [cert den 
98 So. 308, 210 Ala. 372]; Cote v. Lan- 
dau, (Mo.App.) 29 S.W.(2d) 224; 
pt mb v. Thornton, 63 Pa.Super. 
607. 

“The relation is sustained by legal 
analogies. Thus a tenant so holding 
over cannot set up the statute of lim- 
itations against his landlord, without 
showing an open and notorious ouster, 
by an unequivocal act of hostility to 
the landlord’s title, and notice there- 
of in fact, or which may be presumed 
from the circumstances.” Bush v. 
National Oil Refining Co., 5 Wkly.N. 
GCiCea.) (L43-\144., 


65. Wolffe v. Wolff, 69 Ala. 549, 
554, 44 Am.R. 526. 

“The tenant can not be permitted 
to enjoy the benefits of continued pos- 
session, and at the same time caprici- 
ously repudiate the attendant bur- 
den of paying just and reasonable 
rent. Though he may expressly re- 
fuse to promise, the law raises such 
obligation on his part by necessary 
implication, if the landlord elects to 
still regard him as a tenant.” Wolffe 
v. Wolff, supra. 

66. National Oil Refining Co. v. 
Bush, 88 Pa. 335; Mozart Bldg. As- 
soc. v. Friedjen, 12 Phila. (Pa.) 515, 
35 Leg.Int. 145. 

67. Johnson v. Johnson, 64 N.W. 
905, 62 Minn. 302; Rosenberg v. 
Sprecher, 103 N.W. 1045, 74 Neb. 176; 
Featherstonhaugh v. Bradshaw, 1 
Wend. (N.Y.) 134; Birch v. Wright, 1 
T.R. 378, 99 Reprint 1148. 


fa] As, for instance, by institut- 
ing proceedings to recover posses- 
sion. Featherstonhaugh vy. Brad- 


Cccupation by trespasser general- 
ly see infra § 35. 
- 68 Williams v. Ladew, 33 A. 329, 
171 Pa. 369; Bush v. National Oil 
Refining Co., 5 Wkly.N.C. (Ra.) 148. 


69. Featherstonhaugh  v. Brad- 
shaw, 1 Wend. (N.Y.) 134. 

70. Christy v. Tancred, 9 M.&W. 
438, 152 Reprint 185. 


71. Christy v. Tancred, supra. 
72. Cote v. Landau, (Mo.App.) 29 
SUW:..(20)*, 224 eiDraper “v.7 Crofts; 15 


M.&W. 166, 153 Reprint 807. 


73. Fronty v. Wood, 20 S.C. 367. 
7314. See infra § 28. 

74, See supra § 5. 

75. U.S.—Carpenter: v. U. S., 17 


Wall. 489, 21 L.Ed. 680 [aff 6 Ct.Cl. 
156]. 


Alay—Tucker v. Adams, 52 Ala. 
254. 
Ark.—Byrd v. Chase, 10 Ark. 602. 
Cal.—Belger v. Sanchez, 70 P. 738, 
137 Cal. 614; Lynch vy. Pearson, 57 P. 
676, 125 Cal. 21; Pomeroy vy. Bell, 50 


P3688, 118 Cal. 635: + 

Conn.—Vandenheuvel v. 
Conn. 203. 

Del.—Redden v. Barker, 4 Del. 179; 
Mariner’s Adm’r vy. Burton’s Adm’r, 
4 Del. 69. 

Fla.—Knox v. Spratt, 19 Fla. 817. 

: Ga.—Barnes v. Shinholster, 14 Ga. 
31. 

Il].—Dixon v. Haley, 16 Ill. 145 (it 

ea McNair v. Schwartz, 16 Ill. 


Storrs, 3 


Ind.—Fall v. Hazelrigg, 45 Ind: 576, 
15 Am.R. 278; Mattox v. Hightshue, 
39 Ind. 95 (it seems); Miles v. Elkin, 
10 Ind. 329. 

Ky.—Jones v. Tipton, 2 Dana 295. 


N.Y.—Thompson v. Bower, 60 Barb. 
463; Sylvester v. Ralston, 31 Barb. 
286; Bancroft v. Wardwell, 13 Johns. 
489, 7 Am.D. 396. 

Tex.—Brown vv. 
App.) 62 S.W. 981. 

vVt.—Stacy v. Vermont Cent. R. Co., 
32 Vt. 551; Hough v. Birge, 11 Vt. 
190, 84 Am.D. 682. 

Eng.—Winterbottom v. Ingham, 7 
Q.B. 611,-58 E.C.L. 611, 115, Reprint 
620; Corrigan v. Woods, Ir.R. 1 C.L. 
73, 15 Wkly.Rep. 318; Howard vy. 
Shaw, 8 M.&W. 118, 151 Reprint 973; 
Kirtland v. Pounsett, 2 Taunt. 145, 
127 Reprint 1032. 


ppp aes v. Bérube, 37 Can.S.C. 


Randolph, (Civ. 


aoiS Serpe v. McDonald, 6 N.S. 
“Where the defendant occupies un- 
der an agreement to purchase, he is 
not a tenant, but a vendee, and the 
relation is that of vendor and vendee, 
and in no conventional sense that of 
landlord and tenant.” Thompson y. 
Bower, 60 Barb. (N.Y.) 468, 477. 


76. See infra § 33. 

77. See infra § 28. 

78. Ala.—Bell v. Ellis’ 
Stew.&P. 294. 

Del.—Redden v. Barker, 4 Del. 179. 

Fla.—Kknox v. Spratt, 19 Fla. 817. 


ieee ee v. Shinholster, 14 Ga. 


Ind.—Newby v. Vestal, 6 Ind. 412. 

Ky.—Jones v. Tipton, 2 Dana 295. 

N.J.—Brewer v. Conover, 18 N.J. 
Law 214. 

N.Y.—Cross v. Crane, 7 Barb. 191; 
Smith v. Stewart, 6 Johns, 46, 5 
Am.D. 186. 

“When a party enters under con- 
tract for a purchase, this agreement 
destroys the relation of landlord and 
tenant, and is entirely inconsistent 
with it.” Barnes y. Shinholster, 14 
Gaede os: 


Heirsied 
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chase,’® because it is inconsistent with the latter 
agreement,®° and is of necessity rebutted thereby.*? 
Nor is the operation of this rule affected by the 
fact that the contract of sale is invalid and unen- 
forceable.®? 


Purchaser not in default.s? An action for use and 
occupation does not lie against a purchaser in pos- 
session under a contract of sale where he is not in 
default in the performance of the contract.*4 


[§ 27] (2) Where Contract Not Completed be- 
cause of Vendor’s Fault. An action for use and oc- 
cupation cannot be maintained against one who has 
entered upon Jand under a contract of purchase 
which is not completed: because of the vendor’s 
fault.85 The vendor cannot by his own wrongful 
act convert the purchaser into a tenant.® It has ac- 
cordingly been held’? or said*® that an action for 
use and occupation cannot be maintained against 
one who took possession under a contract of sale 
which failed afterward to be consummated, in con- 
sequence of the vendor’s inability to make title, 
or because of the vendor’s refusal to convey,®® or 


79. Carpenter v. U. S., 17 Wall. (U. 
S.) 489, 493, 29 L.Ed. 680; Knox v. 
Spratt, 19 Fla. 817; Jones v. Tipton, 
2) DanaiCKy.) 295: 


USE AND OCCUPATION 


301, 19 Am.D. 289. 


N.J.—Donovan v. Brenning, 
253, 79 N.J.Law 202. 


N.M.—Moore v. Western Meat Co., 


<a 


[§§ 26-28 


where the vendor refused to allow the purchaser to 
perform his agreement or accept performance on his 
part. 


Where use and occupation not beneficial.° Where, 
by reason of the acts of the vendor, the use and oc- 
cupation of the purchasers is wholly without benefit 
to them, an action for use and occupation will not 
lie on their failure to consummate the contract of 
purchase. 


[§ 28] (3) Where Purchaser Fails or Refuses To 
Perform Contract.°? There is a conflict of author- 
ity, sometimes even in the same jurisdiction, on the 
question whether, where one is put into possession 
of land on a contract to purchase it, which he after- 
ward fails or refuses to comply with, an action for 
use and occupation can be maintained against him 
for the time during which.he held possession.°* <Ac- 
cording to the weight of authority, the action does 
not lie although the purchaser fails or refuses to 
comply with the contract, the view being taken that 
the absence of the relation of landlord and tenant 
precludes a recovery in this form of action.°> Con- 


hold the premises while the title was 
under investigation, and the contract 
has been afterward determined for 
want of title, the vendor cannot, on 
these grounds only, recover for use 


74 A. 


“Such an agreement [contract of 
sale] sufficiently explains the allowed 
entry, without the necessity of re- 
sorting to any implication of a con- 
tract other than that actually made.’ 
Carpenter v. U. S., supra. 


80. Carpenter v. U. S., supra. 


81. Newby v. Vestal, 6 Ind. 412; 
Corrigan v. Woods, Ir.R. 1 C.L. 73, 15 
Wkly.Rep. 318. 


SZC arpenter gave wis i sse,7 od IV aL, 
(U.S.) 489, 21 L.Ed. 680; Corringan v. 
Woods, Ir.R. 1 C.L. 73, 15 Wkly.Rep. 
318. But see Mattox v. Hightshue, 
39 Ind. 95 (holding that, where the 
contract of sale is absolutely and un- 
conditionally null and void, an action 
for use and occupation for the time 
the purchaser was in possession of 
the premises will lie). 


[a] Reason assigned is (1) that, 
although neither party could have 
enforced the parol contract, “it is still 
true that it was utterly inconsistent 
with any understanding that the par- 
ties contemplated the one was to pay 
and the other was to receive rent for 
the occupation of the property. The 
understanding of the parties is the 
material thing.” Carpenter v. U. S., 
17 Wall. (U.S.) 489, 495, 21 L.Ed. 680. 
(2) “The effect is that the defendant 
was there by permission indeed, but 
by a permission under circumstances 
rebutting and totally negativing, from 
the very nature of the transaction, 
an implied contract.” Corringan v. 
Woods, Ir.R. 1 C.L. 78, 15 Wkly.Rep. 
25K By 

83. Purchaser in default see infra 
§ 28. 


84 Leeds v. Blackwell, 1 Ky.Op. 


528; Bishop vy. Clark, 20 A. 88, 82 
Me. 5382. 

85. Ga.—Dodgen v. Camp, 47 Ga. 
328. 


Kan.—Garvin y. Jennerson, 20 Kan. 
ofall. 

Ky.—Johnson  v. 
Dana 124. 

Me.—Patterson v. Stoddard, 47 Me. 
355, 74 Am.D. 490 (it seems). 

Mass.—Little v. Pearson, 


Beauchamp, 9 


if MERE), 


113 P. 827, 16 N.M. 107 (it seems). 


N.Y.—Castle v. Armstead, 153 N.Y. 
S. 266, 168 App.Div. 466 [aff 114 N.B. 
1062.) 2L9SN Yo volo: ContraybPierce 
v. Pierce, 25 Barb. 243. 


Pa.—Bardsley’s Appeal, 10 A. 39, 4 
Pa.Cas. 584; Kaas’s Hstate, 2 Pa.Co. 
55. 


Vt.—Hough vy. Birge, 11 Vt. 190, 34 
Am.D. 682. 


Eng.—Kirtland v. Pounsett, , 2 
Taunt. 145, 127 Reprint 1032. 


Pe, eee v. Seney, 17 Ont. 


es Garvin vy. Jennerson, 20 Kan. 
at Thompson v. Bower, 60 Barb. 
(N ny.) 463; Winterbottom v. Ingham, 


7 Bg 611, 538 E.C.L, 611, 115 Reprint 


87. N.J.—Donovan. v. Brenning, 74 
ALT253, 79 Ni Istuaw 202. 


N.Y.—Castle v. Armstead, 153 N.Y. 
S. 266, 168 App.Div. 466 [aff 114 N.E. 
1062, 219 N.Y. 615); Sylvester v. 
Ralston, 31 Barb. 286. Contra Pierce 
v. Pierce, 25 Barb. 243. 


Pa.—Bardsley’s Appeal, 10 A. 39, 
eee 584; Kaas’s Estate, 2 Pa. 
oO. 5 


Vt.—Way v. Raymond, 16 Vt. 371; 
oues Vv. Birge, 11 Vt. 190, 34 Am:D. 


ing.—Winterbottom y. Ingham, 7 
Q.B. 611, 538 H.C.L. 611, 115 Reprint 
620; Kirtland v. Pounsett, 2 Taunt. 
145, 127 Reprint 1032. 


; a are one v. Seney, 


[a] Rule applied.—(1) One who 
enters into possession of land under 
a mortgagee in possession, and who 
contracts, without writing, with the 
mortgagor, to purchase the land 
from him, if he can procure the en- 
tire title to it, is not liable to the 
mortgagor for rent, when the mort- 
gagor fails to procure the title, and 
in fact suffers it to be foreclosed in 
favor of the mortgagee. Way v. Ray- 
mond, 16 Vt. 871. (2) Where the 
vendee of an estate sold by auction 
has been suffered to enter upon and 


17 Ont. 


and occupation, although a jury find 
that the occupation has been bene- 


ficial. Winterbottom v. Ingham, 7 Q. 
ee 611 53 DCL 61147) 1s SReprine 
88. Moore v. Western Meat Co., 113 
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89. Dodgen v. Camp, 47 Ga. 328; 
Johnson v. Beauchamp, 9 Dana (Ky.) 
124; Little v. Pearson, 7 Pick. (Mass.) 
301, 19 Am.D. 289. But see Gould v. 
Thompson, 4 Metce. (Mass.) 224 
(where one took possession of a 
house under a parol contract of pur- 
chase, and the house was burned be- 
fore the deed was given therefor, he 
was a tenant at will during his oc- 
cupation of the house and liable in an 
action of assumpsit for use and oc- 
cupation for the period of his oc- 
cupation, but was not liable for use 
and occupation after vacating the 
premises). 

90. Thompson v. Bower, 60 Barb. 
(N.Y.) 463. 

91. Deprivation of beneficial en- 
joyment of premises through land- 
lerd’s default in general see infra § 
47. 


+92. La Cueva Ranch Co. v. Brewer, 
23 F.(2d) 369. 


[a] Rule applied where some of 
the purchasers of a ranch under a 
contract resided on the ranch for a 
short time during delay in making con- 
veyances, and issued orders relative 
to its operation, but the vendors con- 
tinued their previous occupation, with 
general direction of operations. La 
Cueva Ranch Co. v. Brewer, 23 F.(2d) 
369. 

93. As affected by special provi- 
sions in contract of purchase see in- 
fra § 33. 

94. Wright v. Roberts, 22 Wis. 161. 
See also cases infra this section. 


95. Ala.—Tucker v. Adams, 52 Ala. 
254; Bell v. Ellis’ Heirs, 1 Stew.&P. 
294. But see Alabama cases infra 
note 96. 

Ark.—Byrd v. Chase, 10 Ark. 602. 

Colo.—Denver Transit, etc., Co. v. 
Swem, 5 P. 836, 8 Colo. 111. 


For later cases, developments and changes in the law see Aunotations, same title and section number. 


§§ 28-32] 


trary to the view just stated it is held in some deci- 
sions that, on failure or refusal of the purchaser to 
perform the contract, an action for use and occupa- 
tion for the time during which he held possession 
will lie,°* although the contract was not enforce- 
able under the statute of frauds because it was not 
in writing;®? and in others that the vendor may 
maintain an action of trespass or assumpsit for use 
and occupation at his election,®®’ the view being 
taken that the purchaser in these circumstances sus- 
tained the relation of tenant at will to the owner,®® 


_and that a promise to pay for such occupation might 


fairly be implied. 


Effect of special statutory provisions. By express 
statutory provision,? an action will lie for use and 
occupation where a purchase has been made and pos- 
session given, and the purchaser fails to complete 
the purchase, provided notice was served to demand 
possession, and possession is refused.® 


[§ 29] (4) Where Entry under Person Other Than 
Plaintiff. The doctrine that one who enters on prem- 
ises, under an agreement or understanding that he 
is to be a purchaser, is not afterward liable in an 
action for use and occupation, has no application 
where the entry is made under the owner, and the 
agreement of sale, which is afterward rescinded, is 
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with a mortgagee, whose title is acquired in subse- 
quent foreclosure proceedings.* 


[$ 30] (5) Where Contract Rescinded by Mutual 
Agreement. Where a contract for the sale of land 
has been rescinded by mutual agreement, an action 
cannot be maintained for the use and occupation 
prior to rescission.® 

[§ 31] (6) Occupation after “Contract Goes Off.” 
If a party is let into possession under a contract of 
sale which “goes off,” he is liable for use and occu- 
pation at the suit of the vendor for the period dur- 
ing which he remained in possession after the con- 
traet went off,’ although he is not liable for the oc- 
cupation prior to the rescinding of the contract.’ 
When the contract is at an end, he.is a tenant at 
will simply. But he would be entitled to have a 
reasonable time after the negotiation failed in which 
to quit possession, during which time he would not 
be hable for rent.?° 


[§ 32] (7) Where Contract Carried into Effect. 
Where a person occupies land under a contract. for 
the purchase of it, and the contract is ultimately 
carried into effect, he cannot be held liable for use 
and occupation,'? in the absence of an express prom- 
ise on his part to pay rent,!2 as the law will not imply 


Conn.—Vandenheuvel vy. 
Conn. 203. 


Del.—Mariner y. Burton, 4 Del. 69. 


Storrs, 3 


Ill.— Dixon v. Haley, 16 Ill. 145; 
Greenup v. Vernor, 16 Ill. 26; Mc- 
Nair v. Schwartz, 16 Ill. 24. Statu- 


tory change see infra text and notes 
N.Y.—Smith v. Stewart, 
46, 5 Am.D. 186. 


Vt.—Stacy v. Vermont Cent. R. Co., 
32 Vt. 551. 


sh Se v. McDonald, 6 N.S. 
155. 


[a] Thus, where defendant, under 
a contract for the purchase of land, 
entered upon it, and occupied it for 
Several years, and afterward aban- 
doned it tto plaintiff without per- 
forming the contract on his part, it 
was held that, although defendant 
was the sole cause and occasion why 
the contract was not carried into ef- 
fect, yet as this neither rescinded it 
nor authorized plaintiff to consider 
it as at an end, assumpsit for use and 
occupation could not be sustained. 
Vandenheuvel v. Storrs, 3 Conn, 203. 


[b] Other remedies available in 
these circumstances are said to be: 
(1) An action at law to recover pur- 
ehase money. Tucker v. Adams, 52 
Ala. 254. (2) An action in equity 
for the enforcement of the vendor’s 
lien for the purchase money. Tucker 
v. Adams, supra. (3) An action of 
ejectment. Tucker v. Adams, supra. 
(4) An action to recover mesne profits. 
MeNair v. Schwartz, 16 Ill. 24; Smith 
v. Fe 6 Johns. (N.Y.) 46, 5 Am. 
D. 186. 


6 Johns. 


96. U.S.—La Cueva Ranch Co. v. 
Brewer, 23 F.(2d) 369 (dictum stating 
New Mexico law). 

Ala.—Smith v. Wooding, 20 Ala. 
324; Davidson v. Ernest, 7 Ala. 817. 
But see Alabama cases supra note 
95. 

Me.—Patterson vy. Stoddard, 47 Me. 
355, 74 Am.D. 490. 

Mich.—Dwight v. Cutler, 
566, 64 Am.D. 105. 


[66 C. J.—7] 


3 Mich. 


N.M.—Moore v. Western Meat Co., 
WS a Oani, 6. NeMeot OTe 


97. Smith v. Wooding, 20 Ala. 324; 
Davidson v. Ernest, 7 Ala. 817. 


98. Woodbury v. Woodbury, 47 N. 
H. 11, 90 Am.D. 555; Clough v. Hos- 
tord, 6° N.H. 231. 


“In this State where a person un- 
der a_ contract to purchase, enters 
upon land with the consent of the 
vendor, and the contract of purchase 
and sale is not carried out, because 
the purchaser fails or refuses to pay 
as he agreed, the vendor may treat 
him as a trespasser or as a tenant at 
will, at his election, and may main- 
tain either trespass or assumpsit for 
use and occupation.” Woodbury v. 
Woodbury, supra. 


99. Patterson v. Stoddard, 47 Me. 
355, 74 Am.D. 490. 


AoE Ala.—Davidson v. Ernest, 7 Ala. 
We 


Me.—Patterson v. Stoddard, 47 Me. 
355, 74 Am.D. 490. 


Mich.—Dwight v. Cutler, 
566, 64 Am.D. 105. 


N.H.—Woodbury v. Woodbury, 47 
N.H, 11, 22, 90 Am.D. 555. 


N.M.—Moore v. Western Meat Co., 
113 P. 827, 16 N.M. 107. 


“Where a man under a contract of 
purchase, by permission of the vendor, 
enters upon the premises and enjoys 
a beneficial use, and afterwards fails 
to complete the purchase, it is doing 
no more violence to the real contract 
or to the facts in the case, to hold 
that the purchaser was during this 
time a tenant at will, and that the law 
implies a promise to pay reasonable 
rent for such beneficial use, where the 
real contract is rescinded, than it is 
to hold that the purchaser originally, 
with force and arms, broke and en- 
tered the plaintiff’s close, for such 
was in no sense the fact. Instead, 
therefore, of the plaintiff's waiving 
the tort, there was, in fact, no tort to 
waive. But the plaintiff by refusing 
to perform his contract, has put him- 
self in a position where he may be 
properly treated as a trespasser, or as 


3 Mich. 


a tenant, with equal propriety at the 
election of the owner, having placed 
himself in that position by his own 
wrong act, subsequent to his entry, 
though in fact he did not enter either 
as a trespasser or as a tenant.” 
Woodbury v. Woodbury, supra. 

2. See Ill. Landlord and Tenant 
Act c 80 § 1. 

3. Hadley v. Morrison, 39 Ill. 392; 
Sheets vy. Sheets, 154 Ill.App. 285. 

4 luynch v. Pearson, 57 P. 676, 
125 Cal. 21; 

5. After contract 
infra § 31. 


6. Michael v. Curtis, 22 A. 949, 60 
Conn. 363 (it seems); Mariner v. Bur- 
Bon 4 Del. 69; Miles v. Elkin, 10 Ind. 


“soes off’? see 


7. Conn.—Michael vy. Curtis, 22 A. 
949, 60 Conn, 363. 

Mass.—Dunham w 
Mass. 440 (it seems). 


Mich.—Dwight v. Cutler, 3 Mich. 
566, 64 Am.D. 105. 

N.Y.—Pierce v. Pierce, 25 Barb. 243 
(it Seems). 

Or.—Sievers v. Brown, 56 P. 171, 34 
Or. 454, 45 L.R.A. 642. 


Eng.—Markey v. Coote, Ir.R. 10 
C.L. 149; Howard v. Shaw, 8 M.&W. 
118, 151 Reprint 973. 


[a] Rule applied where the pur- 
chaser continued in possession after 
a refusal to comply with the agree- 
ment to purchase. Sievers vy. Brown, 
56 P. 171, 34 Or. 454, 45 L.R.A. 642. 

8 See supra § 30. 

9. Michael v. Curtis, 22 A. 949, 60 
Conn. 363; Dwight v. Cutler, 3 Mich. 
566, 64 Am.D. 105; Howard v. Shaw, 
8 M.&W. 118, 151 Reprint 973. 


10. Michael v. Curtis, 22 A. 949, 
60 Conn. 368. 

11. Carpenter v. U. S., 17 Wall. (Ul. 
S.) 489, 21 L.Ed. 680 [aff 6 Ct.Cl. 156]; 
Dennett v. Penobscot Fair Ground Co., 
57 Me. 425, 426, 2 Am.R. 58. 


12. Dennett v. Penobscot 
Ground Co., supra. 


Townsend, 110 


Fair 


q 


: 
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such a promise.?& 


[§ 33] (8) Special Provisions in Contract. There 
ean, of course, be no recovery on failure of the pur- 
chaser to perform the contract where it expressly 
provides that the purchaser should have the use of 
On the other hand, 
notwithstanding the relation of vendor and purchaser 
ereated by the contract, the parties may, by provi- 
sions incorporated therein, require the payment of 
rent if the conditions of the contract are not per- 
formed; and on default of performance by the pur- 
chaser, an action for use and occupation will lie.*® 


[§ 34] i. Vendor Remaining in Possession after 
While there is some authority to the 
contrary,'® it- has generally been held that, where 


the premises free from rent.1* 


Conveyance. 


13. Dennett v. Penobscot Fair 


Ground Co., supra. 

“The circumstances under which he 
occupies repel any such implication. 
The price agreed upon is presumed to 
be a sufficient consideration for the 
intermediate occupation of the land, 
as well as the ultimate conveyance of 
the title to it.” Dennett v. Penobscot 
Fair Ground Co., supra. 


14. Welch v. Andrews, 9 Metce. 
(Mass.) 78. 

15. Redden v. Barker, 4 Del. 179; 
Wright v. Roberts, 22 Wis. 161; 


Metropolitan Ry. v. De Fries, 2 Q.B.D. 
387. See also Yeoman y. Ellison, 36 
L.J.C.P. 326 (which supports this doc- 
trine by analogy). 


[a] Rule applied.—Where the con- 
tract expressly provides that the pur- 
chaser shall be a tenant at sufferance 
on failure to complete the purchase, 
and also contained other provisions 
for the protection of the vendor, in 
case of failure to purchase an action 
for use and occupation will lie where 
the purchaser, fails to perform the 
contract. ‘When the vendor 
has taken the precaution to guard his 
rights by inserting provisions of this 
character in the contract under which 
he admits the vendee to possession, 
there seems no reason for saying that 
the explicit declaration that the pur- 
chaser holds as a tenant at sufferance 
will not create the relation of landlord 
and tenant, not only for the purpose 
of removal, but for the purpose of 
sustaining any other remedy to which 
the existence of that relation is es- 
sential.” Wright v. Roberts, 22 Wis. 
161,,165. 

16. See cases infra this note. 


[a] In Maine (1) it is held that 
there is a presumption that a vendor 
who remains in possession of the 
premises conveyed does so as tenant 
of the grantee, which presumption, if 
not rebutted, is sufficient to sustain 
assumpsit for use and occupation. 
Larrabee v. Lumbert, 34 Me. 79. (2) 
This presumption, however, may be 
repelled by parol proof. Larrabee v. 
Lumbert, supra. (3) After notice 
to quit, the grantee may elect to treat 
the grantor, if in possession, as hold- 
ing by wrong, and not as a tenant. 
Larrabee v. Lumbert, supra. (4) 
The bringing of a writ of entry is 
such an election. Such writ of entry 
with possession thereby obtained pre- 
cludes a recovery for use and occupa- 
tion. Larrabee v. Lumbert, supra. 


17. Greenup v. Vernor, 16 Ill. 26; 
Preston v. Hawley, 5 N.H. 770, 101 
N.Y. 586; Munkwitz Realty & Invest- 
ment Co. vy. City of Milwaukee, 126 
N.W. 542, 143 Wis. 230. Other deci- 
sions supporting this principle by 
analogy see Stevens v. Hulin, 18 N.W. 
569, 538 Mich. 93; Tew v. Jones, 138 
M.&W. 11, 153 Reprint 5. 


| 
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the vendor remains in possession after conveyance, 


eral. 


“There can be no inference that the 
retention of the possession is pur- 
suant to the agreement of the par- 
ties, for the presumption is that if 
such were the agreement it would 
have been so expressed in the convey- 
ance of the property.” Preston v. 
Hawley, 34 N.B. 906, 139 N.Y. 296, 298. 


18. Greenup v. Vernor, 16 Ill. 26; 
Preston v. Hawley, 5 N.E. 770, 101 
N.Y. 586. 

19. Preston v. Hawley, 34 N.BE. 906, 
139 N.Y. 296; Preston v. Hawley, 5 
N.E. 770, 101 N.Y. 586. See also 
Hjectment §§ 258-389. 


20. See supra § 6. 
21. See supra § 5. 
22. U.S.—Hill v. United States, 13 


S:Cu LOW, P49 WS. 598,73, dulled 8 625 
Lloyd v. Hough, 1 How. 153, 11 L.fd. 
83;- Adsit v. Kaufman, 121 F. 355, 58 
(CX OLIN EIR 

Ala.—Burgess v. American Mort- 
gage Co. of Scotland, 22 So. 282, 115 
Ala. 468; Stringfellow v. Curry, 76 
Ala. 394; Fielder v. Childs, 73 Ala. 
567; Weaver v. Jones, 24 Ala. 420; 
Smith v. Houston, 16 Ala. 111. But 
see Catterlin v. Spinks, 16 Ala. 467 
(a lessee who has elected to waive a 
trespass and permitted the trespasser 
to retain possession of the premises 
until the expiration of the term may 
maintain assumpsit for use and occu- 
pation against the trespasser, as the 
lessee can have no action of eject- 
ment or trespass after his term has 
expired). 
§ 36. 

Cal. Hathaway v. Ryan, 35 Cal. 
188; Ramirez v. Murray, 5 Cal. 222; 
O’Conner v. Corbitt, 3 Cal. 370. Statu- 
tory change see infra § 36. 


Ga.—Atlanta, ete., R. Co. v. McHan, 
385 S.E. 634, 110 Ga. 548; Allen v. 
Macon, D. & S. R. Co., 33 S.E. 696, 
107 Ga. 838; Williams v. Hollis, 19 
Ga. 313; Alexander v. City of At- 
lanta, 142 S.E. 170, 37 Ga.App. 788. 


Ill.— Chicago Gen. R. Co. v. John 
Spry Lumber Co., 60 Ill.App. 646. 
Statutory change see infra § 36. ° 


Ind.—Gallagher v. Himelberger, 57 
Ind. 63. 


Iowa.—Carrigg v. Mechanics’ Sav- 
ings Bank, 111 N.W. 329, 1386. Iowa 
261; Cole v. Thompson, 112 N.W. 178, 
134 Iowa 685. 


Me.—Page v. McGlinch, 63 Me. 472; 
Rogers v. Libbey, 35 Me. 200; Curtis 
v. Treat, 21 Me. 525; Porter v. Hooper, 
11 Me. 170. 


Md.—Stockett v. Watkins,'2 Gill & 
J. 326, 20 Am.D. 438. 


Mich.—Smith v. Haight, 154 N.w. 
563, 188 Mich. 512; Henderson v. City 
of Detroit, 28 N.W. 133, 61 Mich. 378; 
Lockwood v. Thunder _Bay River 
Boom Co., 4 N.W. 292, 42 Mich. 536. 


Statutory change see infra | 


a tenancy cannot be implied from such fact so as to 
authorize the purchaser to recover for use and occu- 
pation by an action of assumpsit,'? the remedy of 
the purchaser in such case being by anvaction of 
ejectment,!® in which action the vendor will be lia- 
ble to respond in damages by way of mesne profits.1® 


[§ 35] j. Occupation by Trespasser—(1) In: Gen- 
Since the action for use and occupation is 
based on contract, express or implied,?° and on the 
existence of the relation of landlord and tenant,?? 
the well settled rule is that the action will not he 
against one whose entry and possession is tortious 
and makes him a trespasser,?? unless there is spe- 
cial statutory authorization for maintaining such ac- 


For statutory change of rule see in- 
fra § 365 ‘ 

Minn.—Hurley v. Lamoureaux, 12 
N.W. 447, 29 Minn. 138. But see 
Wolfe v. Mayer Bros., 213 N.W. 5439, 
171 Minn. 98 (where, without men- 
tioning any statute, it was apparent- 
ly held that the action lies for use 
and occupation of premises tortiously 
taken possession of by defendant). 

Mo.—Edmonson v. Kite, 43 Mo. 176; 
Young v. Home Telephone Co., (App.) 
201 S.W. 635; State ex rel. Armour 
Packing Co., v. Dickmann, 124 S.W. 
29, 146 Mo.App. 396. 

Neb.—Janouch v. Pence, 
217, 3 Neb. (Unoff.) 867. 


Nev.—Dixon v. Ahern, 14 P. 598, 
19 Nev. 422. 

. N.H.—Wiggin v. Wiggin, 

98. 

N.Y.—Hurd v. Miller, 2 Hilt. 540; 
Thompson. vw Box; 47 INGYeS. 170.52 
Misc. 298; Smith v. Stewart, 6 Johns. 
46, 5 Am.D. 186. 


Ohio.—Peter v. Elkins, 14 Ohio 344; 
Richey v. Hinde, 6 Ohio 371. 


Pa.—Henwood_ -v. Cheeseman, 3 
Serg.&R. 500; Carroll v. Carroll, 2 
Chest.Co. 119; Newlin v. Brinton, 1 
Chest.Co. 233. Contra National Oil 
Refining Co. v. Bush, 88 Pa. 335. 


R.I.—Cavanaugh v. Cook, 94 A. 663, 
SOL 2 Os 


§.C.—Cathcart v. Matthews, 89 S.E, 
1021, 105 S.C. 329; Ryan v. Marsh, it 
S.C. L156: 


Tex.—Galveston Wharf Co. v. Gulf, 
ete:n'RieCos, L0cSAW] Sean h2- Bex, 404s 
Contra Estes v. Browning, 11 Tex. 
237, 60 Am.D. 238 (where it was held, 
in opposition to the great weight of 
authority, and without discussion, 
that the trespass may be waived and 
suit brought for the value of the use 
and occupation). 


Vt.—Watson v. Brainard, 33 Vt. 88. 
BY eke tag ee v. Lyman, 20 Wis. 


93 N.W. 


6” Noe 


me 


Eng.—Churchward vy. 
N. 446, 157 Reprint 184. 

[a] Rule applied.—(1) Where de- 
fendant having a right to use a berth 
at a wharf in a certain specified time 
and manner, but not during a gale, ran 
his vessel alongside the wharf ina 
gale, an action ex contractu for use 
and occupation would not lie, as the 
occupation was tortious. Hathaway 
v. Ryan, 35 Cal. 188. (2) The action 
will not lie for wrongfully going upon 
the premises of a railroad company 
and using the track for the purpose 
of transporting merchandise, but the 
action must be ex delicto. Chicago 
Gen. R. Co. v. John Spry Lumber Co., 
60 Tll.App. 646. 


[b] One in possession as mere dis- 
seizor (1) and treated by the owner 


Ford, 2 H& 


For later cases, developments and changes in the law see Annotations, same title and section number. 


‘ 


§§ 35-36] 


tion,?* or unless by mutual agreement between the 
parties the status of the trespasser is changed into 
No contract for the payment of 
rent is implied by law as against a mere trespasser 37° 
and in no sense is a trespasser a tenant of the owner 
Nor 
waive the tortious entry and occupation and sue 
His remedy is trespass to recover 
damages for the tortious entry and holding of the 


that of tenant.24 


of land tortiously entered.?° 
in assumpsit.?7 


premises.?8 Nor is the operation 


fected by the fact that after the tortious entry the 
’ owner gave the trespasser permission to oecupy the 
premises unless he accepted such permission ‘and 
held in pursuance of it, since the trespasser cannot 


as such is not liable to an action for 
use and occupation (Emery v. Emery, 
32 A. 900, 87 Me. 281; Goddard v. Hall, 
55 Me. 579; Howe v. Russell, 41 Me. 
446), (2) since the relation of a dis- 
seizor negatives that of landlord and 
tenant (Goddard v. Hall, supra). (3) 
And where the owner has elected to 
consider the occupant a disseizor and 
recover against him as such, he must 
be so regarded, and there being no 
express promise proved since the date 
of the writ of entry, asumpsit for use 
and occupation will not lie. Goddard 
vy. Hall, supra. (4) Anda widow left 
in possession of the homestead, when 
allowed by the heir to continue in 
possession thereof beyond the time 
allotted to her by statutes, being a 
mere disseizor, cannot be subjected to 
assumpsit for rent by the heir. 
Emery v. Emery, supra. 


23. See infra § 36. 
24. See infra § 387. 
25. Weaver v. Jones, 24 Ala. 420; 


Ryan v. Marsh, 11 S.C.L. 156, 157. 


“The entry could not be both by 
tort and by contract; for either de- 
stroys the other.” Ryan v. Marsh, 
supra. 

26. Allen v. Macon, D. & S. R. Co., 
33 S.E. 696, 107 Ga. 838, 849. 

“However guilty of wrongdoing 
such trespasser may be, it is doubtful 
whether any court could be persuaded 
to go so far as to punish him to the 
extent of making him become the 
tenant of one with regard to whom he 
had at least acted consistently in re- 
fusing to recognize him as a_land- 


lord.” Allen v. Macon, D. & S. R. Co., 
supra. 
27. Minn.—Hurley v. Lamoreaux, 


12 N.W. 447, 29 Minn. 138. 
Mo.—Edmonson v. Kite, 43 Mo. 176. 
Ohio.—Peters v. Elins, 14 Ohio 344; 

Richey v. Hinde, 6 Ohio 371. 
Wis.—Ackerman v. Lyman, 20 Wis. 

454. 

Eng.—Churchward v. Ford, 2 H.&N. 

446, 157 Reprint 184. 

Contra National Oil Refining Co. v. 

Bush, 88 Pa. 335. 

Compare Texas case supra note 22, 


“As respects chattels, when the en- 
tire thing is converted, the trespass 
may be waived, and its value recov- 
ered under the form of contract. But 
not so, when the main possession or 
enjoyment has been wrongfully in- 
terrupted or disturbed; because the 
doctrine of waiver proceeds upon the 
principle that waiving the tort is a 
parting with the property to the 
wrongdoer, and the law holds him for 
its price. Hence, if the waiving the 
tort will not invest the wrongdoer 
with a legal right, there is nothing 
from which the law can imply an as- 
sumpsit; and the remedy must con- 
form to the wrong. It applies only 
to those things which may pass by 
delivery, and of. which possession is 
evidence of ownership; and therefore 
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ean the owner 
authority.°° 


of the rule af- 


trespasser,*+ as 


it applies not to injuries to possession 
of land. To waive a trespass upon 
land, confers no right upon the wrong- 


doer.” Peters v. Elkins, 14 Ohio 344, 
346. Analogous decisions see infra 
§ 38. 


retary, change of ruie see infra 
36. ; 


Waiving tort and suing in as- 
sumpsit generally see Actions § 162; 
Assumpsit, Action of § 25. : 

28. Burgess v. American Mortg. 
Co. of Scotland, 22 So. 282, 115 Ala. 
468; Weaver v. Jones, 24 Ala. 420; 
Carrigg v. First Nat. Bank of Council 
Bluffs, 111 N.W. 329, 136 Iowa .261; 
Curtis v. Treat, 21 Me. 525; Peters v. 
Hikins, 14 Ohio 344. 

29. Mich.—Lockwood v. Thunder 
Bay River Boom Co., 4 N.W. 292, 42 
Mich. 536. 

Minn.—Hurley v. Lamoreaux, 12 N. 
W. 447, 29 Minn. 138. 


Nev.—Dixon y. Ahern, 14 P. 598, 19 
Nev. 422. 


N.Y.—Thompson v. Fox, 47 N.Y.S. 
176, 178, 21 Mise. 298. 


Ohio.—Peters vy. Elkins, 14 Ohio 
344, 

Wis.—Ackerman v. Lyman, 20 Wis. 
454, 

“One who is ab initio a trespasser 
cannot be made a tenant against his 
will by the mere election of a person 
claiming title, for the conventional 
relation is founded only on mutual 
consent.’ Thompson v. Fox, supra. 


30. See supra § 12. 
31. See statutory provisions. 


22. [a] Ina Alabama (1) a recov- 
ery is authorized in this form of action 
by a statute providing that a reason- 
able satisfaction may be recovered for 
the use and occupation of land when 
one has gone into the possession of it 
unlawfully. Mooty v. Doyle, 55 So. 
436, 1 Ala.App. 577. (2) This, as al- 
ready shown, is not permissible in the 
absence of statute authorizing it. See 
supra § 35. (3) But in order to re- 
cover for trespass to land in this form 
of action the party must be in the 
actual or constructive possession of 
the land at the time of the trespass. 
Mooty v. Doyle, supra. (4) And in 
order to support the action under this 
statute it is further necessary that 
defendant should have come into the 
possession unlawfully. Hamilton v. 
House, 60 So. 429, 6 Ala.App. 86. (5) 
Therefore the action cannot be main- 
tained against one holding possession 
under an agreement with the lessee 
who had the right to sublet, since 
such possession is not unlawful. 
Hamilton v. House, supra. 


33. [a] In Arkansas (1) the ac- 
tion is authorized by a statute pro- 
viding that, where lands are held and 
occupied without any special agree- 
ment for rent, the owner may recover 
a fair compensation for such use and 
occupation by an action on the case. 
Beardsley v. Nashville, 41 S.W. 853, 
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be converted into a tenant without his consent.?® 
Whether notification that the trespasser was expect- 
ed to pay rent if he continues use and occupation of 
the premises will be sufficient to change the status 
of the trespasser to that of a tenant is, as already 
shown, a matter about which there is a conflict of 


[§ 36] (2) Effect of Special Statutory Provisions. 
In some jurisdictions, by virtue of special statutory 
provisions, it is now held that an action of assump- 
sit for use and occupation will lie against a mere 


in Alabama,?? Arkansas,?? Cali- 


fornia,®+ Tllinois,?® Kansas,?® Mississippi,?7 Okla- 


64 Ark. 240. (2) And it has accord- 
ingly been held that a town which by 
mistake places on private land a build- 
ing intended by it to be erected on an 
alley is liable to the owner of such 
land for the use and occupation of the 
land. Beardsley v. Nashville, supra. 


34 [a] In California it is held 
that a statute providing that the det- 
riment caused by the wrongful occu- 
pation of real property is deemed to 
be the value of the use of the prop- 
erty for the time of such occupation 
abolishes the rule that a trespasser 
may be sued only for mesne profits, 
and by virtue of this statute it is now 
permissible to maintain an action for 
use and occupation against a trespass- 
er. Richmond Wharf & Dock Co. v. 
Blake, 185 P. 184, 181 Cal. 454. 


35. [a] Im Tllinois (1) the action 
is authorized by a statute providing 
that, when lands are held and occupied 
by any person without any special 
agreement for rent, the owner may 
sue and recover a fair and reasonable 
satisfaction for the use and occupa- 
tion thereof by action of debt or as- 
sumpsit. W. C. Walsh & Co. v. Tay- 
lor, $142 TilApp: "46. . (2): “It-was: ido 
held where the lessee of premises had 
withdrawn physically from possession 
of a barn thereon, and where defend- 
ant who had leased the premises con- 
tiguous to, and adjoining, the barn, on 
finding it vacant, moved into it and 
occupied it. W. C. Walsh & Co. v. 
Taylor, supra. (3) And where de- 
ceased’s divorced wife continued to 
occupy the homestead estate after di- 
vorce, She was liable to deceased for 
use and occupation of the premises up 
to the time of his death, since, where 
land is in possession of one which be- 
longs to another, an obligation to pay 
rent therefor will be implied unless 
there is an express disclaimer to hold 
under such other. Claussen v. Claus- 
sen, 116 N.E. 693, 279 Ill. 99. 


36. [a] In Kansas (1) the action 
is authorized by a statute making the 
occupant of land without special con- 
tract liable for the rent to any per- 
son entitled thereto. Colonial & U. S. 
Mortgage Co. v. Elsea, 116 P. 249, 85 
Kan. 106, Ann.Cas.1912C 1145; ‘Sim- 
monds v. Richards, 86 P. 452, 453, 74 
Kan. 311. (2) It has been held that 
one who either alone or in codperation 
with others maintains a fence so as to 
include the land of another and uses 
the entire inclosure as a pasture, ex- 
cluding all other stock, is liable for 
rent to the owner of the tract so in- 
closed. Colonial & U. S. Mortgage Co. 
v. Elsea, supra; Simmonds v. Rich- 
ards, supra. (3) And that the liabil- 
ity is not affected by the existence of 
a public road through the inclosure 
across which he maintains gates, or 
by the fact that he has offered to 
share with the owner of the inclosed 
land the expense of fencing, so as to 
separate their tracts. Colonial & U. 
S. Mortgage Co. v. Hlsea, supra. 


87. [a] In Mississippi the action 
lies under a statute which authorizes 


100+ "~66@, Jjear! 


homa,?® and South Dakota.9 


be no recovery in assumpsit.*? 


make it permissible to waive the 


assumpsit,#® which, as elsewhere shown, could not 
be done in the absence of statutory authority.** 
Montana, where the statute is the same as that of 
California and South Dakota,*® it is apparently held 
that the action given by the statute is one of tres- 
These statutes do not re- 
quire nor contemplate that demand for possession 


pass for mesne profits.*® 


“any landlord, when there is no con- 
tract, to recover in an action for use 
and occupation a reasonable satisfac- 
tion for lands, tenements, or heredita- 
ments, held or occupied by the defend- 
ant.” Newberg & Anderson v. Cowan, 
62 Miss. 570. 

38. [a] In Oklahoma (1) under a 
statute identical in its provisions with 
that of Kansas (see supra note 36), 
(2) assumpsit for use and occupation 
lies against a trespasser (Williamson 
v. Allen, 232 P. 98, 105 Okl. 198; Bilby 
v. Gilliland, 137-P. 690, 41 Okl. 150; 
Earl v. Tyler, 128 P. 269, SOsOKI ALTO 
Rodman vy. Davis, 127 Pp. 44d 34 Oks 
766; Watson v. United States, 263 F. 

700 [stating Oklahoma law]). 

(1) 


39. [a] In South Dakota 
where the statute is identical in its 
provisions with that of California 
(see supra note 34), (2) assumpsit for 
use and occupation lies against a 
trespasser (Baldwin v. Bohl, 122 N.W. 
247, 23 S.D. 395; Parkinson v. Shew, 
80 Nw. 189, 12 S.D. stra ye 


40. L. (1875) p 193 provides that 
“In all cases where a party has aright 
of action for the taking of timber or 
other trespass on lands, it shall be 
lawful for the party having such right 
of action to waive the tort and bring 
assumpsit.” 

41. Lockwood v. Thunder Bay Riv- 
er Boom Co., 4 N.W. 292, 42 Mich. 536, 
540 (“it does not purport to make 
contracts in fact, or to allow anything 
to be sued for except as damages sus- 
tained by the trespass. It simply 
operated to provide that, when a tres- 
pass has been committed whereby 
damages accrue the duty to pay those 
damages may be treated as a debt 
or implied agreement’’). 


42. Smith v. Haight, 154 N.W. 563, 
188 Mich. 512. 


43. Lockwood v. Thunder Bay Riv- 
4 


er Boom Co., N.W. 292, 42 Mich. 
536; Baldwin vy. Bon, 122’ N.W. 247, 
Py tS DE EBay 

44. See supra § 35. 

45. See supra notes 34, 39. 


46. Adams v. Durfee, 215 P. 664, 
67 Mont. 315; Leyson v. Davenport, 
98 P. 641, 38 Mont. 62. 


47. Williamson v. Allen, 232 P. 98, 
105 Okl. 198. 


4s. Curtis vy. Treat, 21 Me. 525; 
Dixon v. Ahern, 14 P. 598, 19 Nev. 


422; Mussey v. Holt, 24 N.H. 248, 55 
Am.D. 234; Ackerman v. Lyman, 20 
Wis. 454. 

49. Dixon v. Ahern, 14 P. 598, 19 
Nev. 422; Ackerman vy. Lyman, 20 
Wis. 454. 

50. U.S.—Hill v. United States, 13 


In Michigan it was 
said that a local statute? might perhaps allow a re- 
covery in assumpsit for damages arising out of any 
trespass on land,*! but that, in order to recover in 
this form of action, it would be necessary to base 
the declaration on the statute, otherwise there could 
In effect, statutes 
giving the right to recover in this form of action 


USE AND OCCUPATION 


Tortious Entry. 


tenant.*§ 
tort and sue in 
In 


General. 


third person.®° 


S-Ct. 1011, 149 U.S. 
Lloyd v. Hough, 1 How. TDS De 
Ed. 83; Adsit v. Kaufman, 121 F. 355, 
EX OKOW AA BEF, 

Ala.—Crabtree v. Street, 76 So. 374, 
200 Ala. 442; Powell v. New England 
Mortgage Security Co., 8 So. 136, 89 
Ala. 490; Stringfellow v. Curry, 76 
Ala. 394; Fielder v. Childs, 73 Ala. 
567; Lankford v. Green, 52 Ala. 103; 
Weaver v. Jones, 24 Ala. 420; Smith 
v. Houston, 16 Ala. 111. 


Cal.cHathaway v. Ryan, 35 Cal. 
188; Ramirez v. Murray, 5 -Cal. 222; 
Sampson v. Schaeffer, 3 Cal. 196. 


Colo.—Hennessey v. Hoag, 27 P. 
1061, 16 Colo. 460. 


Ga.—Lathrop v. Standard Oil Co., 
9 S.E. 1041, 83 Ga. 307; Willimas v. 
Hollis, 19 Ga. 313. 


Ill. Oakes v. Oakes, 16 Ill. 106; 
Dudding v. Hill, 15 Ill. 61; Gulliksen 
v. White Eagle Brewing Co., 203 Il. 
App. 391; Jackson vy. Reeter, 201 Ill. 

. 29; Fender v. Rogers, 97 Il1l.App. 
ree Woodyatt v. Connell, 38 Ill.App. 


Ind.—Nance v. 
516. 


Iowa.—Carrigg v. Mechanics’ Say- 
nee Bank, 111 N.W. 329, 136 Iowa 

Me.—Burdin v. Ordway, 34 A. 175, 
88 Me. 375; Emery v. Emery, 32 A. 
900, 87 Me. 281; Howe ve Russell, 41 
Me. 446; Porter v. Hooper, 11 Me. 170; 
Wyman v. Hook, 2 Me. 337. 


Md.—Hoffar vy. Dement, 5 Gill 132, 
46 Am.D. 628; De Young v. Buchan- 
an, 10 Gill awe 149, °32'0Am.D. 1563 
Stockett v. Watkins, 2 Gill & J. 326, 
20 Am.D. 438. 


Mass.—Burke v. Willard, 137 N.E. 
744, 2438 Mass. 547; Merrill v. Bullock, 
105 Mass. 486; Boston y. Binney, 11 
Pick. ol 522 Ams. Soo. 


Mich.—Smith v. Haight, 154 N.W. 
563, 188 Mich. 512; Lockwood v. 
Thunder Bay River Boom Co., 4 N.W. 
292, 42 Mich. 586; Hogsett v. Ellis, 
Much: 8b i: 


Minn.—Folsom y. 
420, 80 Am.D. 456. 


Miss.—Inman v. Morris, 63 Miss. 
347; Newberg v. Cowan, 62 Miss. 570; 
Dean v. Tucker, 58 Miss. 487. 

Mo.—State ex rel. Armour Packing 
Co. v. Dickmann, 124 S.W. 29, 146 Mo. 
App. 396. 

Neb.—Skinner v,. 
534, 38 Neb. 756. 

Nev.—Dixon v. 
19 Nev. 422. 


N.H.—Swift & Co. v. New Durham 
Dumber! (Coto A. oiOor s04 weNeiieme Do: 


593, 37 L.Ed. rere 


Alexander, 49 Ind. 


Carli, 6 Minn. 


Skinner, 57 N.W. 


Ahern, 14 P. 598, 


Staley y. Staley, 


[§§ 36-38 


be made before liability attaches.*7 
[§ 37] (3) Effect of Agreement Subsequent to 


Where one goes into possession of 


another’s land wrongfully, it is competent for the 
parties, by a contract subsequently made, to change 
the relation from that of a trespasser to that of a 
Such a contract will be implied, and an 
action for use and occupation may be brought there- 
on, if it be shown that after the tortious entry the 
tort-feasor consented td hold under the permission 
of the owner and in recognition of his title.*® 


[§ 38] k. Occupation by Adverse Holder—(1) In 
An action for use and occupation does not 
lie against one who occupies the lands of another 
adversely, either claiming title in himself or in a 
The tort cannot be waived and as- 


Wiggin v. Wiggin, 6 N.H. 298. 


N.Y.—Biglow v. Biglow, 77 N.Y.S. 
716, 75 App.Div. 98; Hurd v. Miller, 
2 Hilt. 540. 


Ohio.—Cincinnati v. Walls, 1 Ohio 
St. 222; Peters v. Elkins, 14 Ohio 
344; Richey vy. Hinde, 6 ‘Ohio Ses 
Butler v. Cowles, 4 Ohio 205, 19 Am.D. 


Or.—Espy v. Fenton, 5 Or. 423, 


Pa.—Pott v. Lesher, 1 Yeates 576; 
89 Pa.Super. 120; 
Carroll: v. Carroll, 2 Chest.Co. 119: 
Newlin. v. Brinton, LiChest: Cox, 233: 


ie ee v. Marsh, 11 S.C.L. 156, 


Tenn.—Odonnell 
Humphr. 134. 


N.S.—Le Cain v. Hosterman, 11 N. 
S. 229. 


Que.—Parent v. Oisel, 9 Que.L. 135. 


Compare Woodcock v. Baldwin, 34 
So. 440, 110 La. 270 (where it was 
held that, after decree finally award- 
ing one the ownership of property 
which had been held adversely, he 
might maintain an action for use and 
occupation of the premises by the ad- 
verse holder, and that the fact that 
he sold the property to the adverse 
holder after the decree mentioned 
with warranty of title and with a 
guaranty against debts and claims 
does not estop him to maintain the 
action). 


“No action for use and occupation 
will,lie when possession has been ad- 
verse and tortious; for such excludes 
the idea of a contract, which in all 
cases of this action, must be express 
or implied.” Ryan v. Marsh, supra 
[quot Sampson y. Schaeffer, 3 Cal. 
196, 204]. 


[a] Rule applied.—An action for 
use and occupation cannot be main- 
tained against: (1) A person occu- 
pying under a lease from a third per- 
son (Hennessey v. Hoag, 27 P. 1061, 
16 Colo. 460; Kittredge v. Peaslee, 3 
Allen (Mass.) 235 [an action of con- 
tract for the use of a railroad can- 
not be maintained by the owner 
against persons who did not recog- 
nize his title, but used the railroad 
adversely to him, under a bona fide 
claim of right, by virtue of a lease 
from another person]; HEspy v. Fen- 
ton, 5 Or. 423), (2) even though he 
may have promised by parol to pay 
rent to the true owner unless an en- 
try has been made by the true owner 
to purge the disseizin (Proprietors 
of Roxbury v. Huston, 39 \Me. 312): 
(3) One who claims to have bought 
the property at a sale under execu- 
tion. Nance vy. Alexander, 49 Ind. 516. 
(4) One who entered and used the 


ve. McMurdie, 6 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 38-40] 


sumpsit maintained.’ The operation of the rule 
is not affected by the fact that the owner gave his 
assent to the occupancy unless such assent was ac- 
cepted and consent given by the occupant to hold 
under the owner and in subordination to his title,°? 
or by the fact that the owner of the premises demand- 
ed rent or notified the occupant that he would be 
required to pay rent if he continued to occupy the 
premises, the occupant not assenting thereto.®°? The 
remedy of the owner in case of adverse possession 
is by ejectment®* or trespass.°° An action of as- 
sumpsit for use and occupation will not he to re- 
cover mesne profits after recovery in ejectment.®° 
The reasons why actions for use and oceupation will 
not lie against a mere trespasser®’ apply with equal 
force to persons occupying the lands of another ad- 
versely. A reason assigned as an insuperable ob- 
jection to the maintenance of this action is that 
title to land cannot be tried in an action for use and 
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rule that an action for use and occupation does not 
he against one who oceupies the land of another ad- 
versely is not changed by the practice act abolish- 
ing distinctions in the forms of action,®® or by a 
statute authorizing an action for use and occupation 
for lands occupied by any person without any spe- 
cial agreement,®+ or by a statute which provides that 
any landlord, when there is no contract, may re- 
cover a reasonable satisfaction for the lands held 
or oceupied,®? or by a statute providing that the ac- 
tion for use and occupation will lie when defendant 
has gone into possession of land unlawfully.** 


[§ 40] 1. Other Occupancies. Where one in pos- 
session of personal property places it upon certain 
premises and retains it thereon, the use and occupa- 
tion of the premises is by him who had possession of 
the property.°* A chattel mortgagee who takes pos- 
session of the premises either absolutely or to pro- 
tect his property therein is liable to the lessor for 


occupation®® which is a purely personal action.®® 
[§ 39] (2) Effect of Statutory Provisions. 


property under a contract of purchase 
from a stranger who sold to him 
without right. Hoffar v. Dement, 5 
Gill (Md.) 132, 46 Am.D. 628. (5) A 
tenant of the father who, on the lat- 
ter’s death, disputes the title of his 
son to the premises as heir. Burdin 
v. Ordway, 34 A. 175, 88 Me. 875. (6) 
A bona fide purchaser for a valuable 
consideration from the heirs of a dis- 
seizor after a descent cast, and with- 
out notice of the disseizin. Whar- 
ton v. Fitzgerald, 3 Dall. (Pa-.). 503, 
PSL Hae s6974 (i) .4 Soywthe. heirs {at 
law of the owner of a tenement who, 
in his lifetime, had let it to his il- 
legitimate son cannot sustain an ac- 
tion for use and occupation thereof 
after the father’s death, when such 
use and occupation have been con- 
tinued by the son under a claim of 
right, and in the belief that he was 
legitimate. Flood v. Flood, 1 Allen 
(Mass.) 217. 


[b] Purchaser of mortgaged prem- 
ises sold under chancery decree.— 
The action of assumpsit for use and 
occupation will not lie at the suit of a 
purchaser of mortgaged premises, 
sold under a decree in chancery, 
against a tenant in possession, under 
the mortgagor, since “every person 
in our State who holds possession in 
his own right or his wrong, not ac- 
knowledging that he holds by permis- 
sion, holds adversely.” Peters v. 
Elkins, 14 Ohio 344, 347. 

[c] Purchaser under trust deed 
against debtor in possession.—A pur- 
chaser of land under a trust deed, and 
subject to redemption, cannot sue the 
debtor in possession for use and oc- 
cupation during the period between 
his purchase and the redemption, as 
the relation between a purchaser at 
execution sale and the person in pos- 
session is not that of landlord and 
tenant, but antagonistic. Odonnell v. 
MecMurdie, 6 Humphr. (Tenn.) 134. 

[d] Where tenant at will or suf- 
ferance renounces his landlord’s title, 
assumpsit cannot be maintained for 
occupation subsequent to the renun- 
ciation. Boston v. Binney, 11 Pick. 
(Mass.) 1, 22 Am.D. 353. 


51. Sampson v. Schaeffer, 3 Cal. 
196; City of Boston v. Binney, 11 
Pick: (Mass:) 1; 935 22) Am'D.' 353); 


Peters v. Elkins, 14 Ohio 344. Anal- 


ogous decisions see supra § 35. 


“Defendant has a right to say to 
the plaintiffs, ‘there has been no tort; 
you have nothing to waive; the land 
is mine, not yours.’” City of Boston 
Vv. Binney, supra. 


The 
52. Dixon v. Ahern, 14 P. 598, 14 
Nev. 422. 
53. Ala.—Lankford v. Green, 52 
Ala. 193. 


Cal.—Pacifie States Corp. v. Arnold, 
13:9 PB. 239, 23 Cal.App. 672: 

Tll.—Hill v. Coal Valley Min. Co., 
103 Ill.-App. 41; Fender v. Rogers, 97 
Ill.App. 280. 

Mich.—Smith v. 
563, 188 Mich. 512. 

N.H.—Swift & Co. v. New Durham 
Lumber Co., 5 A. 9038, 64 N.H. 53. 


N.Y.—Biglow v. Biglow, 77 N.Y.S. 
716, 75 App.Div. 98. 


54. Cal.—Sampson v. Schaeffer, 3 
Caltugent * 


Minn.—Folsom vy. Carli, 6 Minn. 420, 
80 Am.D. 456. 


Miss.—Dean v. Tucker, 58 Miss. 487. 


Ohio.—Butler v. Cowles, 4 Ohio 205, 
19 Am.D. 612. 


Or.—HEspy v. Fenton, 5 Or. 423. 


Tenn.—Odonnell v. McMurdie, 6 
Humphr. 134. 


Ejectment generally see Ejectment 
19 CJeueDe hoa 


55. Cal.—Sampson v. 
Calin 1:9.62 


Mich.—Smith v. Haight, 154 NW. 
568, 188 Mich. 512. 


Minn.—Folsom vy. Carli, 
420, 80 Am.D. 456. 


Ohio.—Butler v. Cowles, 4 Ohio 205, 
19 Am.D. 612. 


Or.—Espy v. Fenton, 5 Or. 4238. 


Trespass generally see Trespass 63 
Ciap 876. 


56. Butler v. Cowles, 4 Ohio 205, 
19 Am.D. 612. Compare Sinnard v. 
McBride, 3 Ohio 264 (where there has 
been a recovery of the premises in 
an action of trespass and ejectment, 
assumpsit does not lie for mesne 
profits accruing after the demise laid 
in the declaration, the proper reme- 
dy therefor being trespass for mesne 
profits; but the action lies for mesne 
profits before the date of the demise). 


Mesne profits in ejectment action 
see Ejectment §§ 258-389. 
57. See supra § 35. 


58. Ala.—Crabtree v. Street, 76 So. 
374, 200 Ala. 374; Powell v. New Eng- 
land Mortgage Security Co., 8 So. 136, 
89 Ala. 490; Stringfellow v. Curry, 76 
Ala. 394. 


Cal.—Sampson v. Schaeffer, 8 Cal. 


Haight, 154 N.W. 


Schaeffer, 3 


6 Minn. 


the use thereof.®® 
of a tenant took possession of the leased premises 


Where an attorney for creditors 


196. 


Me.—Burdin vy. Ordway, 34 A. 175, 
88 Me. .375. 


Mass.—Boston v. Binney, 11 Pick. 
1, 22 Am.D.-353; Codman v. Jenkins, 
14 Mass. 93. 


Mich.—Hogsett v. Ellis, 
351. 

Ohio—Butler v. Cowles, 4 Ohio 205, 
19 Am.D: 612. 


“The proposition is general, if not 
universal, that the law will not per- 
mit the title to lands to be inquired 
into directly in personal actions. 
There are more appropriate remedies 
appointed for contests of title, which 
parties must pursue. They are ade- 
quate to the redress of the wrongs 
they are designed to remedy, and it 
would be attended with perplexing 
confusion and great practical mis- 
chief, if parties were not limited and 
confined to them.” Fielder yv. Childs, 
Wi Alam 5 6Ns Obs 


59. Crabtree vy. Street, 76 So. 374, 
200 Ala, 442, 


60. Sampson y. Schaeffer, 
196, 206. 


“While the mere forms of plead- 
ings are Simplified, the body of the 
law is preserved with all those gen- 
eral principles, those wise distinc- 
tions, those strict principles and un- 
erring rules, those sound and logical 
conclusions, which constitute its jus- 
tice and justifies its glory as a 


17 Mich. 


3 Cal. 


science.” Sampson v. Schaeffer, su- 
pra. 
61. Jackson v. Reeter, 201 Ill.App. 


29 (the possession must not be under 
claim of title or adverse to that of 
the owner). 


62. Newberg v. Cowan, 
570. 

63. Kay v. Adams, 134 So. 628, 223 
Ala. 33, 34; Crabtree v. Street, 76 So. 
874, 200 Ala. 442. 


fa] “ ‘Unlawfully,’ is held to 
indicate a possession acquired by an 
intrusion without bona fide claim of 
title upon plaintiff's actual peaceable 
possession” (Crabtree v. Street, 76 So. 
374, 200 Ala. 442 [quot Kay v. Adams, 
134 So. 628, 2238 Ala. 338, 34]), (2) 
‘and not to ‘apply to an adverse pos- 
session under color of title’ (Kay v. 
Adams, supra). 


64. Von Padua vy. American Type 
scans Co., 187 P. 798, 32 Idaho 


62 Miss. 


65. Talley v. James BEverard’s 


Breweries, 116 N.Y.S. 657 
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with the aequiescence of the landlord, he is hable for 
use and occupation without any agreement as to 
the rent;®° and this is so although he disclosed the 
fact that he was an agent, if he did not also dis- 
close the name of his principal.®? The turning over 
of premises by the lessee to a corporation organized 
by him and the latter’s taking possession would cre- 
ate such privity between the lessors and the corpo- 
ration as to make the latter liable on a quantum 
meruit for rent while continuing in possession.®* 
Where, on expiration of a contract whereby the con- 
tractor’s consideration was, in part, that a named 
company be permitted to construct a wharf on prem- 
ises where the work was to be done and use and oc- 
cupy the wharf rent free during the life of the con- 
tractor’s contract, the contractor surrendered the 
possession he had of the land individually, he can- 
not be charged with the occupation of the company, 
whieh held over by its tenant, as this was not a 
holding over by the contractor individually.®® 


[§ 41] D. Medium of Payment Affecting Right of 
IV. PERSONS ENTITLED 


[§ 42] A. In General. An action for use and oc- 
cupation, it has been said, does not depend on the 
validity of plaintiff’s title, but on a contract, express 
or implied, between the parties,“® and subject to a 
few exceptions’® plaintiff’s right to recover is in- 


66. Cooley v. Ksir, 151 S.W. 254, ; 29. 


105 Ark. 307, 43 L.R.A.N.S. 527. 
67. Cooley v. Ksir, supra. 


68. Griffin v. W. L. Pfeffer Lumber 
Cos, 12.0) NUE 5835/2835 ,01)., 19. 


701, 109 Me. 270. 


S. 600. 
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Me.—Pennington v. Gartley, 83 A. 


N.Y.—Baumann v. Rowan, 144 N.Y. 


[§§ 40-42 


Action. Some difference of opinion exists as to 
whether an action for use and occupation will lie 
where rent is not to be paid in money but in chat- 
tels, or work and labor. It is held that this action 
does not lie where the rent is to be paid in produce, ‘° 
and also that the action does not he where there 
is a special agreement to pay in specific articles 
instead of money and the contract itself does not 
fix their value or furnish a rule by which it may be 
ascertained by mere ecaleulation.74 On the other 
hand, it has been held that the action will he where 
a part of the erop is the rent agreed on, although 
no money value of the crop reserved as rent is speci- 
fied in the contract, nor any liquidated damages stipu- 
lated to be paid by the lessees in the event of non- 
delivery,‘? and also that, where land was rented 
in consideration of repairs-to be made, and the ten- 
ant failed to perform, the landlord might treat the 
contract as rescinded and maintain an action of as- 
sumpsit for use and occupation.* 


TO MAINTAIN ACTION’4 


dependent of the comparative strength and validity 
of his and defendant’s title to the land.77 Never- 
theless, it has very generally been held that one who 
has no title to land,7® nor any estate,*?® interest,®° 
or right of possession®! therein during the period 


tion for use and occupation of land 
which defendant had conveyed to 
plaintiff’s lessor, but which plaintiff 
had not been in possession of, owing 
to a misunderstanding as to boundary 
line, plaintiff is not entitled to recov- 


69. Richmond Wharf & Dock Co. v. 
Blake, 185 P. 186, 39 Cal.App. 5. 


70. Wallis v. Harrold, 23 U.C.Q.B. 
(Ont.) 279. 


71. Eastland v. Sparks, 22 Ala. 
607; Oswald v. Godbold, 20 Ala. 811. 


[a] Thus plaintiff cannot recover 
under the common counts in as- 
sumpsit where the proof shows that 
there was a special agreement be- 
tween the parties, by the terms of 
which plaintiff was to receive a speci- 
fied quantity of lumber for the rent 
of the premises, and it is not shown 
that by the agreement any value in 
money was placed on the lumber. 
Oswald v. Godbold, 20 Ala. 811. 


72. Butler v. Baker, 5 Ohio St. 584. 
73. Tait v. McClure, 25 Ark. 168: 
74. Action by one tenant in com- 


mon against another see Tenancy in 
Common § 158. 


755. Copb Vv. Arnold; **8¥"Metc. 
(Mass.) 398; Codman v. Jenkins, 14 
Mass. 93. 

Necessity of contract see supra § 6. 

764. ©obb v. Arnold, ~ 8 Mete. 


(Mass.) 398. 


[a] As, for instance, “‘where the 
tenant did not enter under the plain- 
tiff or his grantors; or where the 
agreement expires, and the tenant 
gives notice of his intending to hold 
over under an adverse title; or where 
a judgment for the land has been re- 
covered against the lessor.’”’ Cobb v. 
Arnold, 8 Metc. (Mass.) 398, 402. 


77. Cobb v. Arnold, supra. 

78. Ala.—Smith’s Px’rs v. Hous- 
ton, 16 Ala. 111. 

Ill.— Jackson v. Reeter, 201 Ill. App. 


Vt.—Sabre v. J. G. 
WS -AcerOi 4, 495. iV tee Quid: 


[a] Title insufficient to support 
action. A purchaser of land cannot 
maintain an action of assumpsit for 
use and occupation of the land prior 
to the execution and delivery of the 
deed thereto under which he claims 
title. “To entitle one to recover for 
mesne profits or rents, he must be en- 
titled to them at the time they ac- 
crue, and if not then entitled to them, 
he cannot recover them by virtue of a 
title subsequently acquired.” Smith’s 
E}x’rs v. Houston, 16 Ala. 111, 116: 


[b] Title sufficient to authorize 
action.— Upon the perfecting of the 
title of a purchaser of lands at ex- 
ecution sale, after a failure to re- 
deem them, such title relates back to 
the date of sale, and the purchaser 
may maintain an action against the 
debtor failing to redeem for his use 
and. occupation of the lands during 
the year allowed for redemption. 
Gale v. Parks, 58 Ind. 117. 


79. Welles v. Cowles, 4 Conn. 182, 
10 Am.D. 115; Jaekson v. Reeter, 201 
Ill. App. 29; Baumann v. Rowan, 144 
N.Y.S. 600. And see infra § 43. 


[a] Thus (1) one who has a mere 
right to redeem land cannot main- 
tain an action for use and occupation. 
Jackson v. Reeter, 201 Ill.App. 29. (2) 
A lessee who assigns the lease in ac- 
cordance with the provisions therein 
authorizing it cannot sue for use and 
occupation of land. Baumann sy. 
Rowan, 144 N.Y.S. 600. 

80. Easterwoed v. Lay, 62 So. 787, 
183 Ala. 614; Lennen v. Lennen, 87 
Ind. 130; Wilson v. McInturff, (Mo. 
App.) 198 S.W. 421. 


[a] 


Turnbull Co., 


er, it appearing that when he rented 
the land the preceding lessee pointed 
out the boundary as then understood 
by the parties, that he rented the 
tract as agreed upon, and that even 
after his lessor diseovered the mis- 
take it did not acknowledge plaintiff's 
elaim to the land not occupied by him. 
Easterwood v. Lay, 62 So. 787, 183 
Ala. 614. (2) One who has only an 
oral agreement for a lease and who 
orally agrees to Sell it, but who does 
not acquire a lease until after the 
abandonment of the land by the ven- 
dee, has no interest in the land en- 
titling him to sue for use and occu- 
pation. Wilson v. McInturff, (Mo. 
App.) 198 S.W. 421. (3) Where the 
owner of an estate for life leases it 
for a term of years and thereafter 
the lessee abandons the property and 
the owner of the reversion purchases 
the life estate, thus uniting in him- 
self the particular estate and the re- 
mainder and enters and takes posses- 
sion as owner, the assignee of the 
lease cannot maintain an action for 
use and occupation against him, since 
the assignment of the lease conveyed 
no interest in the land, but only a 
right to enforce the covenants and 
conditions of the lease. Lennen v. 
Lennen, 87 Ind. 130. 


81. Cook v. Melton, 176 P. 205, 73 
Okl. 318; Bigham v. Alexander, 153 
P. 644, 54 Okl. 51. 


fa] Thus a lessee of premises can- 
not recover for use and occupation 
by a prior lessee for the period prior 
to the time his rental contract began 
to run, as this would permit him to 
recover for a period for which de- 
fendant was liable to the owner. Big- 
ham y, Alexander, 153 P: 644, 54 Okl. 


Rule applied.—(1) In an ac-! 51. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of the use and occupation for which a recovery is 
sought cannot maintain an action for use and oceu- 
pation, and especially is this true where the land 
was claimed by the oceupant under an adverse title.82 
Nor can the action be brought by one between whom 
and the occupant no contract relation exists,** un- 
less it is otherwise provided by statute.** 


Executors may sue for use and occupation of tes- 
tator’s land during his lifetime just. as they may 
maintain an action on any contract, express or im- 
‘plied, made between the testator and a third per- 
son.®® It has been held, however, that the action 
does not lie if the agreement was that the tenant 
might pay in produce and not: in money.*¢ 


Assignee of lease who has been recognized as a 
landlord by the lessee by payment of rent to him 
may maintain an action for use and occupation for 
rent accruing subsequent to the assignment, although 
he has no interest in the reversion.57 Where it is 
so provided by statute, he may maintain such action 
even without attornment by the lessee, if he has been 
notified of the assignment.’8 


Grantee of annuity. An action for use and occu- 
pation may be maintained by a grantee of an an- 
nuity, after a recovery in ejectment against a ten- 


Y=) 103: 
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ant who was in possession under a demise from year 
to year.®® 

[§ 43] B. Owners of Legal or Equitable Estate. 
As a general rule only the owner of the legal estate 
can maintain an action for use and occupation in 
the absence of an express agreement, or of actual 
possession.®° In such case the law will not imply a 
promise to pay rent to one other than the owner of 
the legal estate.°! Nevertheless, it has been held 
that the holder of an equitable title can recover on 
a showing of the ordinary essential elements, that 
is, a contract express or implied, and the relation 
of landlord and tenant,®? and in these circunistances 
the holder of the legal title has no right of action.?? 


[§ 44] C. Purchasers or Mortgagees of Leased 
Land. The purchaser of leased land cannot recover 
for the use and occupation of the premises prior to 
the time of his purchase;®* but it has been held that 
he may recover for use and occupation rent acecru- 
ing after the purchase, if the tenant had notice of 
the sale before paying the rent to the landlord,?® 
or if the sale is with the assent of the tenant and he 
continues to oceupy the premises after notice of the 
sale.°° The right to recover in this form of action 
is the same whether the sale is made by the land- 
lord himself®’ or by process or order of court.®® 


10 Q.B. 135, 116 Reprint 52; Birch v. 


Lie Jackson vy. Reeter, 201 IJl.App. 
Occupancy under adverse title gen- 
crally see supra § 88. 


83. Adsit v. Kaufman, 121 F. 355, 
48 C.C.A. 33; Welles v. Cowles, 4 
Conn. 182, 10°Am.D. 115; Evans v. 
Evans, 3 A.&E. 132, 30 H.C.L. 80, 111 
Reprint 363; Churchward vy. Ford, 2 
H.&N. 446, 157 Reprint 184. 


[a] Thus (1) Where defendant 
was in possession claiming under a 
third person adversely to plaintiff, 
and no relation of contract existed 
between the parties, plaintiff was not 
entitled to maintain the action. Ad- 
sit v. Kaufman, 121 F. 355, 58 C.C.A. 
33. (2) And the heir of a ward whose 
guardian has leased the ward’s land 
cannot maintain assumpsit for rent 
accruing previously to the death of 
the ward, there being’ no contract re- 
lation between him and the lessee. 
He was not entitled to recover on the 
ground of express contract because 
the contract was with the guardian, 
nor on an implied contract because it 
was precluded by the express con- 
tract. Welles v. Cowles, 4 Conn. 182, 
DO: Am.) 115. 

[b] One who lets land as agent for 
another cannot sue for use and occu- 
pation. The lessor is the only person 
who can maintain the action. Evans 
Ve -Livans, 3 A&E. 132,30 1.0.1, 80, 
111 Reprint 363. 


Necessity of contract see supra § 6. 
84 See supra §§ 6, 36. 


85. Wallis v. Harrold, 23 U.C.Q.B. 
(Ont.) 279; Baldwin v. Foster, 21 U. 
C.Q.B. (Ont.) 152. See Seymour v. 


Graham, 23 U.C.Q.B. (Ont.) 272 (hold- 
ing that, where one leased to defend- 
ant for ten years, and died nine 
months after the expiration of the 
term, leaving rent for two years un- 
paid, and defendant still in posses- 
sion, his executor might recover for 
the nine months’ use and occupation 
2s well as the rent due under the 
Jease). 

‘86. Wallis v. Harrold, 23 U.C.Q.B. 
(Ont.) 279. 

87. Moffatt v. Smith, 4 N.Y. 126. 


88. Morris v. Niles, 12 Abb.Pr. (N. 


89. Birch v. Wright, 1°T.R. 378, 99 
Reprint 1148. 


90. Grady v. Ibach, 10 So. 287, 94 
Ala. 152; Couch y. McKellar, 33 Ala. 
473; Balls v. Westwood, 2 Campb. 11 
note, 170 Reprint 1064; Morgell v. 
Pal i2r MGR SOs. Ate @ alee weal 


[a] Thus (1) where executors 
holding land in trust lease it, the ces- 
tui que trust cannot recover of the 
lessee for uSe and occupation, not 
having had actual possession of the 
land, and there being thus no relation 
of landlord and tenant. Grady v. 
Ibach, 10 So. 287, 94 Ala. 152; Morgell 
Ves bale 2 IM Skin oO ok, bee Orkie ttl, 
(2) Where two coadministrators rent 
out their intestate’s lands for the 
term of one year, and the lessee holds 
over after the expiration of his term, 
but the lands are sold, under an or- 
der of court, before the expiration of 
the year, and purchased by one of the 


administrators individually, he cannot+ 


hold the lessee liable, as on an im- 
plied renewal of the lease, when he 
has never been in actual possession, 
and did not obtain a deed until after 
the lessee had left the premises. 
Couch v. McKellar, 33 Ala. 473. 


91. Grady v. Ibach, 10 So. 287, 94 
Ala. 152; Morgell v. Paul, 2 M.&R. 
BO Ook ta aes Os ea, td 


92° Dalby. vw... Tes; WAGE. 335, 3 
P.&D. 287, 39 B.C.L.°195, 113 Reprint 
443; Hull v. Vaughan, 6 Price 157, 146 
Reprint 772. 


93. Churchward v. Ford, 2 H.&N. 
446, 157 Reprint 184. 


[a] Thus, where the contract was 
entered into by the cestui que trust, a 
trustee cannot sue. Churchward vy. 
Ford, 2 H.&N. 446, 157 Reprint 184. 


94. Cook v. Melton, 176 P. 205, 73 
Okl. 318. 


95. Mussey v. Holt, 24 N.H. ‘248, 
55 Am.D. 234 (in reliance on English 
statute set out infra this note [al], 
which statute has been adopted in 
New Hampshire); Stewart v. Gregg, 
20 SH, 1983. 42° "S.C. 9392: Cit seems); 
Snyder v. Riley, 28 S.C.L. 272, 40 Am. 
D. 602; Moore v. Turpin, 28 S.C.L. 32, 
40 Am.D. 589; Standen v. €hrisman, 


Wright, 1 T.R. 378, 99 Reprint 1148. 


[a] In Bugland this action is au- 
thorized by St. 4&5 Anneci6s 9, 10, 
which dispenses with attornment aft- 
er a conveyance but provides that the 
tenant shall not be prejudiced by the 
payment to the original landlord be- 
fore notice of the title of the grantee. 
In order to bring the tenant within 
the protection of the statute, he must 
have made the payment without no- 
tice that the old landlord had con- 
veyed away his estate. Lumley v. 
Hodgson, 16 East 99, 104 Reprint 1026. 


_[b] Action by trustees.—An ac- 
tion for use and occupation is main- 
tainable by the trustees of one whose 
title the tenant-defendant had notice 
of before he paid over his rent to 
the original landlord, although de- 
fendant had no notice of the legal ti- 
tle being of plaintiffs on the record, 
where the notice defendant had is suf- 
ficient to put him om his guard. Lum- 
ley v. Hodgson, 16 East 99, 104 Re- 
print 1026. 


[ec] Limitation of xrnule.—Where, 
subsequent to the purchase of leased 
land, subject to mortgage, the mort- 
gagee enters on condition broken and 
the tenant agrees to pay him the rent, 
the purchaser cannot maintain an ac- 
tion for use and occupation against 
the tenant for rents accruing subse- 
quent to such entry. Welch v. Adams, 


1 Metc. (Mass.) 494. 

96. Peckham vy. Leary, 13 N.Y.Su- 
per. 494. 

97. Stewart v. Gregg, 20 S.E. 193, 


42 S.C. 392 (it seems); Snyder v. 
Riley, 28 S.C.L. 272, 40 Am.D. 602: 
Moore v. Turpin, 28 S.C.L. 32, 40 Am. 
D. 589. 


98. Stewart v. 
42 .S8C.0392 (dit 
Riley, 28 S.C.L. 
Moore v. Turpin, 
D. 589. 

[a] -In Pennsylvania (1) under a 
statute providing that in case of sher- 
iff’'s sale of land the purchaser, on re- 
ceiving the deed, shall be deemed the 
landlord of the lessee holding ‘the 
land under defendant in the execu-_ 
tion and ‘Shall have like-remedies to 


Gregg, 20 S.E. 193;! 
seems); Snyder oy. 
272, 40 Am.D. 602; 
28 S.C.L. 32, 40 Am, 


104 [66 C.J.] 
The seller of the leased premises cannot maintain 
an action for use and occupation against the lessee 
for rents aceruing subsequent to the sale.°® And it 
has been held that, where the lessee holds over his 
term, a purchaser of the land acquires the same right 
of action for use and occupation against the lessee 
thereof as the original owner had,! and this right is 
not impaired by his refusal to accept rent from the 
lessee or to extend his term.? 


Mortgagees. According to some decisions, where 
a tenant occupies under an agreement for a lease 
which is never executed and the owner subsequently 
mortgages the land and becomes bankrupt, of which 
facts the mortgagee gives the tenant notice, the mort- 
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land subsequent to the entry.* 
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gagee, as the owner of the legal estate, may main- 
tain. an action for use and occupation against the 
tenant for rent. Where, after condition broken, a 
mortgagee enters under his mortgage to collect the 
rents and profits and notifies the tenant at will of 
the mortgagor of these facts, the mortgagee may 
maintain an action for use and occupation of the 
On the other hand, 
it has been held that an action for use and occupa- 
tion cannot be maintained by a mortgagee, whe buys 
in the mortgaged premises under a decree of fore- 
closure, against a tenant of the mortgagor, the let- 
ting being had after condition broken, for oceu- 
pancy after the day of sale.® 


V. DEFENSES AND OFFSETS 


[§ 45] A. In General. Where, in an action for 
use and occupation, it is shown that defendant oc- 
cupied land as tenant of plaintiff, he is estopped 
to dispute plaintiff’s title,® irrespective of whether 
the holding is under an express or implied permis- 
sion;’ but, where plaintiff fails to prove a demise 
from himself to defendant, the latter may be per- 
mitted to prove that he held and occupied not un- 
der plaintiff, but under a third person. One oc- 
eupying the land of another cannot defeat a re- 
covery by the owner by proving that, if he had not 
occupied it, it would have remained vacant.® Where 
buyers of the business of a tenant are sued by the 
tenant’s assignee on a claim for the use and occu- 
pation of the premises before the expiration of the 
lease, and defendants testify that the landlord re- 
fused to accept them as tenants, and that it was 
agreed that the tenant should turn over the store 
and that they should include the rent as a part of 
the purchase money, it is a good defense that they 
had fully paid the consideration agreed on.t® In 


recover rent accruing subsequently to | passer. 


the acknowledgment of the sheriff’s 
deed, the purchaser at the sheriff’s 
sale may maintain an action for use 


If the purchaser be com- 
pelled to eject him, he has his action 8 
of trespass for mesne profits. f 
action for uSe and occupation, 


an action to recover from husband and wife the rental 
value of premises occupied by them under a stat- 
ute making both liable for the expenses of the fam- 
ily, the only liability is for the actual time that the 
premises were used and occupied by defendants, 
and therefore any claim that the husband had not » 
joined with his wife in any lease presents no de- 
fense, his lability being created not by contract, 
but by statute;!2 and as no other recovery is pos- 
sible except for the actual period of occupation, a 
claim by the wife that the landlord failed to exer- 
cise efforts to reduce the claim is no defense.? 


[§ 46] B. Deprivation of Beneficial Enjoyment? 
—1. In General. It has been held** or said?® that 
defendant may show as a complete defense to the 
action that through fault of plaintiff he was de- 
prived of all beneficial enjoyment of the premises. 
It has been held also that it may be shown as a 
partial defense that after occupation for a certain 
time, by reason of the default of the landlord, he 
had no beneficial enjoyment of the premises;!° but 


good v. Dewey, 13 Johns. (N.Y.) 240. 
Buell v. Cook, 4 Conn. 238. 


} 
ne 9. Newberg v. Cowan, 62 Miss. 570. 


will 


and occupation for the sum accruing 
after his deed whenever the owner 
himself could have maintained such 
action. Hayden vy. Patterson, 51 Pa. 
261. (2) And it seems that a pur- 
chaser of leased land at a sheriff's 
sale, who, on receipt of the sheriff's 
deed, notifies the lessee to quit within 
a designated period, may recover in 
assumpsit for the use and occupation 
during such period. Stockton’s Ap- 
peal, 64 Pa, 58. 

99. Peck v. Northrop, 17 Conn, 217. 


1. Selden v. Lee, 55 App.D.C. 164, 3 
F.(2d) 335. 

Holding over generally see supra 

PMs 


2. Selden v. Lee, 55 App.D.C. 164, 

SMC). 38 0. 
, 3. Rawson vy. Hicke, 7 A.&E. 451, 
34 E.C.L. 246, 112 Reprint 539. 

4 Lucier v. Marsales, 133 Mass. 
454. 

5. .Peters v. Elkins, 14 Ohio 344, 

{a] In support of this holding it 
was said: “The mortgagee, by virtue 
of the purchase and deed, under the 
decree, becomes the absolute owner 
of the mortgaged premises. If the 
mortgagor holds the premises after 
sale, he does so in violation of the 
right of the real owner. He is a tres- 


not lie, because there was no contract 
to pay rent, and the law will not im- 
ply such contract; because the nature 
of the injury sounds not in contract, 
a ae Peters y. Elkins, 14 Ohio 


G6. Cobb ¥. Arnold, 8 Metc. (Mass.) 
398; Binney v. Chapman, 5 Pick. 
(Mass.) 124; Codman y. Jenkins, 14 
Mass. 93; Pierce v. Pierce, 25 Barb. 
(N.Y.) 243; Osgood v. Dewey, 13 
Johns. (N.Y.) 240; Moore v. Beasley, 
3 Ohio 294; Burrows v. Gates, 8 U.C. 
GP COnt.)) 127. 


Estoppel to deny landlord’s title 
poneraay. see Landlord and Tenant § 

oO. 

7. Cobb v. Arnold, 8 Mete. (Mass.) 
398; Pierce v. Pierce, 25 Barb. (N. 
Y.) 248; Osgood v. Dewey, 13 Johns. 
(N.Y.) 240. 


[a] Thus a tenant who, after the 
expiration of the term and payment 
of rent, under a parol demise, con- 
tinues in possession without any new 
agreement with the landlord, cannot, 
in an action against him for the use 
and occupation of the premises, sub- 
sequent to the expiration of the for- 
mer term, dispute the title of plain- 
tiff, and his subsequent holding will 
be deemed to have been by the implied 
permission of the original lessor. Os- 


10. James Butler v. Deegan, 115 N. 
Y.S. 60, 130 App.Div. 544. 


11. Porter vy. Duzeski, 182 Ill. 
App. 6. 
12. Porter v. Duzeski, supra. 


pF ae Eviction by landlord see infra 
Where defendant holds under con- 
tract of purchase see supra § 27 


14. Salisbury v. Marshal, 4 C.&P. 
65, 19 E.C.L. 409, 172 Reprint 609; 
Hearn v. Tomlin, Peake 253, 170 Re- 
print 147. 

[a] Thus it would be a sufficient 
defense in an action for use and oc- 
cupation to show that the house was 
not in such a reasonable and decent 
state of repair as to be fit for occu- 
pation. Salisbury v. Marshal, 4 C.& 
P. 65, 19 E.C.L. 409, 172 Reprint 609. 

15. Gilhooley v. Washington, 4 N. 
Y. 217; Kline v. Jacobs, 68 Pa. 57. 

16. Potter iv. “Druitt, 35 Delo ys3ie 
Cowie v. Goodwin, 9 C.&P. 378, 38 E. 
C.L. 226, 173 Reprint 877; Collins v. 
Barrow, 1 M.&R. 112, 174 Reprint 38; 
Edwards v. Etherington, R.&M. 268, 
21 E.C.L. 748, 171 Reprint 1016. 

[a] Rule applied.—Although the 
tenant of a house for a term of years 
is bound by an agreement to keep it 
in tenantable repair, if the premises 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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in England this rule has been abrogated.*? 


—[§ 47] 2. Eviction. In an action for use and oe- 
cupation defendant may show eviction of the whole 
or of part of the premises.18 If the eviction is of 
part and by a third person whose title is paramount 
to that of the lessor, it will operate only as a de- 
fense pro tanto,!® the lessor in such ease not being 
so far considered in fault as that it should deprive 
him of a return for the part remaining.2® Where 
the eviction by the holder of the paramount title is 


of the whole of the premises, by reason of which 


the tenant derives no benefit at all from his oceu- 
pation of them, this will constitute a complete de- 
fense;?! but not so, it seems, if, notwithstanding 
the eviction, the tenant derived some substantial 
benefit from his occupation of the premises.22 An 
eviction of part by the lessor himself operates as a 
complete defense to an action for use and occupa- 
tion of the residue of the demised premises, while 
such eviction continued.?% 


USE AND OCCUPATION 


[66 C.J.] 105 


[§ 48] C. Offsets. Taxes paid by the occupant 
are a proper subject of set-off in an action for use 
and occupation ;?+ and defendant may, by way of 
recoupment, show damage to his goods caused by 
the landlord’s failure to repair the premises as 
agreed.”® Where the action is brought by a pur- 
chaser of property subject to an unexpired lease 
against the lessees who continue to occupy the prem- 
ises, with notice of the transfer and consenting to 
occupy as tenants of plaintiff, they cannot set off 
against rent accruing subsequent to such consent a 
debt due to them prior thereto, from their lessor.?¢ 


Improvements.?7 Improvements voluntarily made 
without request cannot ordinarily be set off in this 
action ;** and where defendant pleads his improve- 
ments by way of set-off to plaintiff’s claim for the 
wrongful use and occupation of his land, plaintiff 
may reply by setting up an occupation before the 
period to which his recovery otherwise would be 
limited by statute.?9 


VI. TIME TO SUE AND LIMITATIONS?®°® 


[§ 49] An action for use and occupation is gov- 
erned by a statute providing that an action for use 
and occupation of real estate must be brought with- 
in six years, and not by a statute providing in part 


that an action on a contract or liability, express or 
implied, which is not in writing and does not arise 
out of any written instrument, shall be brought with- 
in three years.?1 


become untenantable for want of suf- 
ficient drainage and they cannot be 
kept dry without extravagant and un- 
reasonable labor and expense on his 
part, he is justified in quitting the 
premises, and he is not liable in an 
action of assumpsit for use and cccu- 
pation after he has left the premises. 
Collins v. Barrow, 1 M.&Rob. 112, 174 
Reprint 38. 

17. Hart v. Windsor, 12 M.&W. 68, 
152 Reprint 1114 (overruling English 
cases supra note 14, on the ground 
that there is no implied warranty on 
a lease of a house or of land that it 
is n for the purpose for which it is 
let). 

18. Tomlinson v. Day, 2 B.&B. 680, 
6 E.C.L. 327, 129 Reprint 112%. 


19. Christopher v. Austin, 11 N.Y. 
216; Tomlinson v. Day, 2 B.&B. 680, 
6 E.C.L. 327, 129 Reprint 1128. 


20. Christopher v. Austin, 11 N. 
Me Ay, 

21. Wheeler v. Shed, 1 D.Chipm. 
(Vt.) 208. See Fitchburg Cotton Mfg. 


Corporation y. Melven, 15 Mass. 268 
(dictum). 

22. Fitchburg Cotton Mfg. Corpo- 
ration vy. Melven, supra. 


23. Leishman v. White, 1 Allen 
(Mass.) 489. Analogous decisions see 
Landlord and Tenant § 1117. Com- 
pare MeGunnigle v. Blake, 16 F.Cas. 
No. 8,816, 3 Cranch C. C. 64 mem 
(where it was held without discussion 
that in an action for mere use and 
occupation, not founded on an express 
contract for an entire rent, eviction 
of part is not a bar to the whole ac- 
tion). 

[a] In other words the conse- 
quence of an eviction by the landlord 
from part is not merely a discharge 
of the tenant from the rent, provided 
he abandons the residue, but it is a 


discharge of the tenant from any lia- 
bility for the occupation of the resi- 
due during the term of hire. Chris- 
topher v. Austin, 11 N.Y. 216. 


{b] Reasons for rule.—(1) As to 
the part retained, such eviction is 
deemed such a disturbance, such an 
injury to its beneficial enjoyment, 
such a diminution of the considera- 
tion on which the contract is found- 
ed, that the law refuses its aid to 
coerce the payment of any rent. 
Dyett vy. Pendleton, 8 Cow. (N.Y.) 
727. (2) “It would be a palpable eva- 
sion of the rule and of the penalty the 
law imposes upon the landlord for a 
wrongful eviction, to hold that he 
may recover for use and occupation 
on a quantum meruit, when he is not 
permitted to recover on the agree- 
ment itself.” Christopher y. Austin, 


ait ING Wa 16.) 28 

24 Grossman y. Lauber, 29 Ind. 
618. 

25. Conklin v. Tuttle, 18 N.W. 391, 


52 Mich. 630. 


26. Peckham v. Leary, 13 .N.Y.Su- 
per. 494. 
27. Ganerally see Improvements 


31 Cal. pi 305. 

28. Barnes v. Shinholster, 14 Ga. 
131; Chicago South Branch Dock Co. 
v. Dunlap, 32 Ill. 207; Grossman v. 
Lauber, 29 Ind. 618. See Kline v. Ja- 
cobs, 68 Pa. 57, 59 (“for ordinary re- 
pairs to keep the premises in the 
same condition in which it was. when 
he made the contract, he could make 
no set-off against the landlord’s de- 
mand for rent. And if a tenant choose 
to put permanent repairs on the leas- 
ed property without the consent of 
the landlord, he cannot charge them 
in an account with him’). 

[a] Thus (1) if one goes forth up- 
on the land of another, even with his 
knowledge and consent, but without 


any special agreement, and excavates 
a canal which is beneficial to the own- 
er, not being employed or requested, 
however, so to do, and applies the 
clay so excavated to his own gain and 
profit, as in the manufacture of brick, 
he cannot recover from the owner the 
value of the labor of excavating the 
clay, and therefore could not set off 
such labor in an action by the owner 
for the _use-and occupation of the 
land. Chicago South Branch Dock 
Conw. Dunlap. 32) Lil! 2072 yisDe- 
fendant, who relies on a parol agree- 
ment to purchase the property, and 
erects improvements on the land, can- 
not, by way of set-off, set up the value 
of such improvements, for defendant 
has at law no cause of action against 
the owner on account of such im- 


provements. Barnes vy. Shinholster, 
14 Ga. 131. 
[b] Exception to rule is that, 


where an infant disaffirms-his con- 
tract of sale on arriving at full age, 
and sues his vendee for use and occu- 
pation, the latter may recoup for 
valuable improvements erected on the 
land in good faith and in reliance on 
the contract. On this state of facts 
the law will not raise in the infant’s 
favor an assumpsit on the part of de- 
fendant to pay for the use of the per- 
manent improvements made on the 
faith of the contract, without con- 
sidering the improvements, and abat- 
ing the recovery to the extent of their 
permanent value. Weaver v. Jones, 
24 Ala. 420. 


29. Hyatt v. Cochran, 85 Ind. 231. 


30. Generally see Limitations of 
Actions §§ 55-151. 


Prematurity see Actions §§ 396-399; 
Abatement and Revival § 46. 

31. Marshall v. Nash, 5 P.(2a) 978, 
165 Wash. 554; Peterson vy. Pantheon 
Lumber Co., 113 P. 562, 62 Wash. 189. 
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“a 


[§§ 50-5: 


VII. JURISDICTION AND VENUE*? 


[§ 50] Sinee the action for use and occupation 
is founded on privity of contract and not on privity 
of estate,** it is transitory and not local in its na- 
ture,** and may be brought in a county*® or state?® 
other than that in which the premises lie; but it 
may be brought in the county where the premises 


lie, although defendants reside in another county.*7 
The court will change the venue of an action for 
use and occupation to the county where the premises 
lie if all the defendant’s witnesses reside there and 
plaintiff does not show he has any.*§ 


VIII. PARTIES*® 


[-§ 51] Where a lessor, subsequent to the execu- 
tion of the lease, assigns all his real estate to a 
trustee, in trust for the payment of his debts, the 
trustee is the proper person to bring an action against 
the lessee, for the use and occupation of the de- 
mised premises, subsequent to the assignment to 
him.*® <A devisee of land may maintain the action 
in his individual name for use and occupation of 
the premises,‘ although he may hold the property as 
trustee, it being shown that defendants both ad- 
mitted they were tenants of plaintiff, and their lia- 


bility for rent.*? The several owners of lots com- 
posing a block may join in an action to recover com- 
pensation for the use and occupation from a third 
person who has oceupied the whole block.** 


“Family expense” statute. The use and occupa- 
tion of a house for a family dwelling ‘is a “family 
expense” within a statute providing that the expenses 
of the family shall be chargeable on the property 
of both husband and wife, or of either of them, in 
favor of ereditors therefor, and in relation thereto 
they may be sued jointly or separately.*+ 


IX. PLEADING 


[§ 52] A. Declaration or Complaint—l. In Gen- 
eral. General rules*® govern as to the form and 
requisites of a declaration or complaint in an action 
for use and oceupation.*® 

Ownership or right of possession in plaintiff.+7 
The declaration or complaint must allege ownership 
in, or right of possession of, the property in plain- 


tuii.<8 


Relation of landlord and tenant.*® Plaintiff must 
allege that the relation of landlord and tenant exist- 
ed between plaintiff and defendant,°° unless the ex- 
istence of such relation is made unnecessary by spe- 
cial statutory provision.°! However, it is not nee- 
essary to aver how the relation of landlord and ten- 


32. Jurisdiction generally see {monds y. Richards, 86 P. 452, 74 Kan./[sum, was insufficient, since for any- 
Courts §§ 13-177, 407-444. 311; Bank of Sun City v. Neff, 31 P.| thing that is affirmatively alleged de- 

33. See supra § 1. 1054, 50 Kan. 506; D’Estrampes v.|fendant may have been in possession 

eh Pallett 2c sy Louisiana Cypress Lumber Co., 58 So.| under a right granted prior to the 
374; ee York o <A , D. Guero 817, 130 La. 926; Richardson v. Caloa-| date of the mortgage which was not 
Teen ba OLY eats Voy eet vello, 3 La.App. 535; Coit v. Planer,| affected by the sheriff’s sale. Touri- 
ch een ae +) eR (Pa.) 500 V-|51 N.Y. 647; Peckham v. Leary, 13|son y. Engard, 30 Pa.Super. 179. 

SLSR eRe Mere api 4 CE 2.) : N.Y.Super. 494; Rodman vy. Davis,| 49. Necessity of this relation see 

35. New York Corp. v. Dawson, 2/127 P. 411, 34 Okl. 766: Shiner v. Ab- supra § 5 
Johns.Cas, (N.Y.) 335 bey; 23 S:W. 613, 77 Dex.. 13. Levis v. 50. Mir. Hurl 

36. Henwood v. Cheeseman, 3 Serg.| Pickering, (Tex.Civ.App.) 133 S.W. Sn urey oy Dane 
&R. (Pa.) 500 T21. 12 N.W. 447, 29 Minn. 138. 

Venue of transitory action general-| _[b] Complaint hela to state cause |, , Young v. Downey, 46 S.W. 962, 
ly see Venue. ts + of action for use and occupation and ues cee ster Hunton v. Powers, 38 

ant Teddenivelme All 1 Tee not for tort.—Taggart yv. Shepherd, 198 aS Lo v. McInturff, (App.) 
Leone heel ONE NSE €X.'110 P.(2d) 808, 122 Cal.App. 755. 42 ; 

38. Low v. Hallett, 2 Cai. (N.Y.)|.,4% ,Necessity, of ownership | or 475, 32 Mont. 438." MER Tae 
374, . ‘ ‘ 3 ‘“*’ |yight to possession see supra § 42. N Di ‘oh 14 

Change ot venue generally) sce| 4A ,,D9Vis,%. Heed. 100 So, 226 211) Neve daa 
Venue. 2 Tourison vy, Hngard, 30 Pa.Super. 179. N.J.—Folwell v. Ford, 12 N.J.Law 

oa . 8 , p 

39. Generally see Parties 48 C.J.| See 2 Chitty Pl. (16th Am. ed) p 184] 68. 
pl. (where a part of a form for a common N.Y.—Hall v. Southmayd, 15 Barb. 

40. Ryerss v. Farwell, 9 Barb. (N.| count in assumpsit for use And occu-| 32; Thompson v. Fox, 47 N.Y.S. 176, 
BY/:)) 26,0. pation is as follows: “For the de- 21 Misc. 298 [mod 45 N.Y.S. 1046, 20 

41. Chapin v. Foss, 75 Ill. 280. fendant’s use, by the plaintiff's per-| Misc. 421]. 

ao) Chapin -vi toss, supra. mission, ‘of messuages and lands of [a] Averment held insufficient.— 


43. Memphis v. Waite, 52 S,W. 161, 
102 Tenn. 274, 279. 


“Tf the defendant has, by its occu- 
pation and use of the whole block, 
made an implied contract of joint 
renting, we know of no legal reasons 
for drawing distinctions between this 
implied contract and a written lease 


with same joint obligation.” Mem- 
phis v. Waite, supra. 
44. Walker v. Houghtaling, 107 F. 


619, 46 C.C.A. 512. 


45. See Pleading 49 C.J. p 1; 
particularly §§ 132-196. 
46. See cases infra this section. 


[a] Forms of complaint, in whole 
or in part, held sufficient see Sim- 


and 


the plaintiff’ ’’). 


[a] Allegation held sufficient.—In 
an action to recover rental value of 
land, a complaint alleging that plain- 
tiff had foreclosed a deed of trust to 
the land, and that a commissioner’s 
deed had been delivered to plaintiff, 
sufficiently alleges, as against a de- 
murrer, that plaintiff was the present 
owner of the land. Watson y. Arthur, 
218 S.W. 849, 142 Ark. 431. 


[b] Allegation held insufficient.— 
In an action for the use and occupa- 
tion of land, an averment that defend- 
ant continued in the occupation after 
a sheriff’s sale and had been frequent- 
ly requested to pay an amount men- 
tioned per month for the use,and oc- 
cupation, and had refused to pay such 


A complaint which stated that defend- 
ant was indebted to plaintiff in the 
sum of three hundred dollars, for the 
use and occupation of certain lands 
therein described, being the property 
of plaintiff, for and during a specified 
period for which plaimtiff claimed 
three hundred dollars, is bad on de- 
murrer, since all the facts Stated may 
be true, and there be no relation of 
landlord and tenant. Hall v. South- 
mayd, 15 Barb. (N.Y.) 32. 


51. See cases infra this note. 


[a] In Oklahoma (1) where, by 
statute, the occupant of lands is made 
liable for rents to any person entitled 
thereto and without special contract, 
it is not necessary to allege the rela- 
tion of landlord and tenant between 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 52] 


ant arose between the parties,®? it being sufficient to 
declare for use and occupation generally, and re- 
cover on the special facts shown;°* nor is it nee- 
essary to state the particulars of the lease.’+ 


Contractual relations. Inasmuch as a contract, ex- 
press or implied, is indispensable to a right of ae- 
tion for use and oceupation unless otherwise pro- 
vided by statute,®° the declaration or complaint must 
allege the existence of such contract,°® unless the 
existence thereof is made unnecessary by statute.>7 
It should be alleged that the land was occupied by 
the permission of plaintiff,°>’ or at the request of 
defendant,°® if such be the case. It is not suffi- 
cient to allege merely that defendant used and oc- 
eupied plaintiff’s land,°® or that he used and oe- 
cupied it and refused to pay therefor,®! since he 
might have done so as agent of plaintiff and for his 
use and benefit, or for his own use and benefit. with 
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plaintiff’s consent.*? At common law, it has been 
said, it is also necessary to allege a promise by de- 
fendant;°* and this is undoubtedly the common-law 
rule in all actions of assumpsit;°* but by express 
statutory provision such an averment may be no 
longer necessary.°® Under the code system of plead- 
ing it has been held sufficient to allege facts from 
which a promise or indebtedness will necessarily be 
implied without in terms alleging a promise or in- 
debtedness,°* although it was said that it would be 
better and safer to allege the promise or indebted- 
ness, and then support the allegation at the trial 
by proof of the particular facts.°7 Where all the 
terms of a contract of rental are agreed on except 
the rent in suit to recover the rental, it is proper 
to allege the terms of the contract so far as 
agreed on.®$ 


Description or location of premises.°® It is not 


plaintiff and defendant. Bilby v. Gil- 
liland, 187 P. 690, 41 Okl. 150; Barl 
Woervier 128 "2269, 36"OkL 179. (2) 
And this is, of course, true in all ju- 
risdictions where, by virtue of the 
same or similar statutes, an action 
for use and occupation may be main-, 
tained against a naked trespasser. 
See supra § 36. 


52. Morris v. Niles, 12 Abb.Pr. (N. 
Y.) 103; Waters v. Cle’k, 22 How. 
Pr. (N.Y.) 104. And see infra § 53. 


{a] Thus, under a complaint al- 
leging that defendant became indebt- 
ed to plaintiff in a sum named for the 
use and occupation of plaintiff's prem- 
ises, no part of which sum has been 
paid, plaintiff can prove an occupa- 
tion by written or parol agreement for 
hiring or such fscts as will raise an 
implied promise to pay for the occu- 
pation of the premises in case there 
Was no express agreement. Waters 
v. Clark, 22 How.Pr. (N.Y.)/ 104. - 


[b] Use and occupation may be 
sued for, generally or specially (1) 
without reference to the form of the 
Jease (Conklin v. TuttIe, 18 N.W. 391, 
52 Mich. 630), (2) the only difference 
in substance between an action di- 
rectly on the terms of a lease and an 
action for use and occupation being 
that in one the declaration is special, 
and in the other general. The pur- 
poses of both actions are the same, 
and both are alike actions arising on 
contract (Dalton v. Laudahn, 30 Mich. 
349). 

53. Morris v. Niles, 12 Abb.Pr. (N. 
Y.) 103. 


54. Allen v. Wabash, St. L. & P. R. 
Co., 84 Mo. 646. And see infra § 53. 


Compare Waters v. Clark, 22 How 
Pr. (N.Y.) 104 (if the complaint fails 
to state the time when defendant oc- 
cupied the premises, dnd the rate at 
which the rent is claimed, or the peri- 
od of time during which the rent is 
in arrears, such defects are not avail- 
able on demurrer, but can be correct- 
ed on motion to render the pleading 
more definite and certain). 


[a] hus (1) it has been held un- 
necessary to allege that the right to 
compensation for the use of the prem- 
ises was reserved (Allen Vv. Wabash, 
St. L. & P. R. Co., 84 Mo. 646), (2). or 
when the occupation or user began 
(Allen v. Wabash, St. L. & P. R. Co., 
supra. Contra Crabtree v. Pember- 
ton, Ky.Dec. 122). 


55. See supra § 6. 

56. Bradley v. Davenport, 6 Conn. 
1; Young v. Downey, 46 S.W. 962, 145 
Mo. 261; Tourison v. Engard, 30 Pa. 
Super. 179. 


fa] Averment of implied con- 
tracts held sufficient.—(1) An allega- 
tion that plaintiff owned a certain 
building and that defendant used and 
occupied the building for a designated 
period of time with plaintiff's permis- 
sion, and that such use and occupa- 
tion was worth a certain sum, suffi- 
ciently alleges an implied contract. 
Sun City Bank v. Neff, 31 P. 1054, 50 
Kan. 506. (2) An allegation that de- 
fendant, as assignee of a lease of 
plaintiff's premises, entered and has 
since occupied the same, and that 
plaintiff notified him that he would 
have to pay a designated amount of 
rent, sufficiently states a cause of ac- 
tion, as the law will infer from the 
fact of occupancy that defendant 
agreed to the terms imposed. Coit 
y. Planer, 51 N.Y. 647. 


57. See cases infra this note. 


[a] In California, where it is pro- 
vided by statute that the detriment 
caused by the wrongful occupation of 
real property is deemed to be the val- 
ue of the property for the time of 
such’ occupation, it is not necessary 
to show that contractual relations ex- 
isted between plaintiff and defendant, 
but it will be sufficient to allege own- 
ership of the land in plaintiff, occu- 
pation by defendant, the reasonable 
value of the use of the property for 
the time of occupation, and that such 
sum is unpaid. Richmond Wharf & 
Dock Co..v. Blake, 185 P. 184, 181 Cal. 
454. 


{b] In Oklahoma, under a statute 
making the occupant of lands liable 
for rents to any person entitled there- 
to and without special contract, a 
complaint for use and occupation need 
not allege the existence of any con- 
tractual relation between them. Bil- 
by v. Gilliland, 137 P. 690, 41 Okl. 150; 
Warde l yer dias b..209,1 30 OK LT 9; 


[ec] In other jurisdictions, where 
the same or similar statutes exist 
making it permissible to sue a mere 
trespasser in this form of action (see 
supra § 36), it would, of course, be 
unnecessary to allege the existence of 
contractual relation between them. 


58. Bradley v. Davenport, 6 Conn. 
1; "Thompson y. Fox, 47 N.Y.S. 176, 
21 Misc. 298 [mod 45 N.Y.S. 1046, 20 
Mise. 421]. 


[a] Where premises were in fact 
held under two jointly, in an action 
by a surviving owner it is not suffi- 
cient to allege that defendant held the 
premises by the sufferance and per- 
mission of the surviving owner only. 
Israel v. Simmons, 2 Stark. 356, 3 E. 
C.L. 443, 171 Reprint 671. 


59. Bradley v. Davenport, 6 Conn. 1. 


[a] Averment of request held snf- 
ficient.—An averment which stated 
the occupation to have been by A at 
the special instance and request of de- 
fendant sufficiently implies that de- 
fendant requested plaintiff to permit 
A to oceupy it. Moffat v. McCrea, 
Draper (Ont.) 11. 


[b] Against tenant who had sub- 
let premises.—In an action against 
a tenant who had sublet the premises, 
it need not be stated in the declara- 
tion that the subtenant held and oc- 
cupied at the instance and request of 
defendant, it being sufficient to de- 
clare’ on the legal operation of an 
agreement. Bull v. Sibbs, 8 T.R. 327, 
101 Reprint 1415. 


60, Bradley 
Conn 1. 


61. Elijah v. Wright, 158 P. 475, 
52 Mont. 438. 

62. Elijah v. Wright, supra. 

[a] Amendment held not to cure 
defect.— Where a complainant alleged 
defendant’s occupancy of plaintiff's 
land and the value of its use, a pro- 
posed amendment that the occupancy 
was for defendant’s benefit and that 
defendant originally had an oral lease 
from plaintiff’s grantor and held over 
after the conveyance to plaintiff was 
insufficient to cure its defects. BEli- 
ae v. Wright, 158 P.° 475, 52 -Mont. 


63. Swem v. Sharretts, 48 Ma. 408. 
64. See Assumpsit, Action of § 39. 
65. Swem vy. Sharretts, 48 Md. 408. 


66. Wills v. Wills, 34 Ind. 106. See 
Walker v. Mauro, 18 Mo. 564 (itis a 
sufficient averment of indebtedness 
for rent that defendant ‘used and 
occupied premises with the permis- 
sion of the owner, thereby becoming 
his tenant”). And see generally As- 
sumpsit, Action of § 41. 


é€7. Wills v. Wills, 34 Ind. 106. 


68. Holliday v. Pegram, 85 S.E. 
908, 101 S.C. 378, 389. 


“It frequently happens that some 
of the terms of an incomplete econ- 
tract are agreed upon, for instance, 
all the terms of a contract of rental 
or sale, except the price. In such 
case, the action could not be upom 
contract, because a complete contract 
was not made; but it would have to 
be on quantum meruit—a contract im- 
plied by the law—in which, however, 
it is proper to allege the terms of. the 
contract, so far as they were agreed 
upon.” Holliday v. Pegram, supra. 


vice, In actions of debt see infra § 


v. Davenport, 6 
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necessary to describe the premises’® or to state the } 
location thereof,“! although it has been said to be 
common practice to do so.7? 


[§ 53] 2. In Action of Debt.7? The declaration 
need not state the particulars of the demise,** it 
being sufficient to declare for use and occupation 
generally, and recover on the special facts shown."® 
Nor is it necessary to describe the premises’® or 
to state where the premises lie.*7 Nor is it neces- 
sary to allege the character in which plaintiff sues,*® 
whether as assignee of the reversion or otherwise.?® 


{[§ 54] B. Plea or Answer. General rules*® apply 
to the nature, requisites, and sufficiency of pleas and 
answers in actions for use and ocecupation.*! The 
plea should be a complete answer to all that por- 
tion of the declaration which it assumes to an- 
swer.? As in other actions of assumpsit,*? a plea 
to an action of assumpsit for use and occupation 
which sets up matters admissible under the general 


X. ISSUES, PROOF, 


[§ 56] General rules®? apply with respect to is- 
sues, proof, and variance in actions for use and oc- 
cupation.®? 

Evidence admissible for plaintiff under pleadings. 
While a recovery for use and oceupation may be had 
on a common count for use and ocecupation,®* a 
count which has long been recognized and sanctioned 
in Hngland and in this country,®® there can be no re- 


70. Plummer vy. Bowie, 76 Me. 496. ae Me CHI DS : 

“ Oy) Ko} e plaintiff's demand. 
ee Reo baa Gane 935 176 action be brought, the defendant may 
Reprint 1366; Kirtland v. Pounsett, | by proper plea show that the plaintiff 
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rid of by calling for the particulars 


has before recovered the same rent 


[§§ 52-56 


issue 1s bad;** and on the other hand matters not 
admissible under the general issue or general denial 
must be specially pleaded.®> 


Nihil habuit in tenementis®® is not ordinarily a 
proper plea in assumpsit for use and occupation ;** 
but this principle is not applicable where defend- 
ant denies by his plea that he occupied the prem- 
ises under plaintiff and by his permission, and al- 
leges that he occupied during the whole time of 
occupancy under a lease from a third person.*$ 


[§ 55] C. Construction. General rules®® apply 
to construction of pleadings in actions for use and 
occupation.®° One who pleads that he is the owner 
of certain lands, and that defendant has wrongfully 
occupied the same, and prays for judgment for the 
“rent,” will be held to have confessed that he is 
seeking recovery “for the use and ecu riaoe of” 
the premises. ?4 


AND VARIANCE 


covery for use and occupation on a common count 
for money had and received,®® money lent,®7 monéy 
paid,?S or money found due on an accounting.®® 
An express contract to pay rent may be proved un- 
der a count for use and occupation in jurisdictions 
where the Statute of George II or statutes with sim- 
ilar provisions exist,1 because the statutes expressly 


r 


release, or other matters by which it 
is sought to avoid the legal effect of 
facts to be pleaded, a defense that 
the use and occupation of certain land 
belonging to defendant was to be gra- 


If another 


1 Taunt. 570, 127 Reprint 955. for the same premises.’’’ Plummer] tuitous is not available unless plead- 
72. Plummer v. Bowie, 76 Me. 496.) \ Bowie, 76 Me. 496, 497. ed. Black v. Miller, 188 N.W. 535, 
73. See supra § 3. 7g. Armstrong vy. Clark, 17 Ohio | 158 Iowa 293. 

aie Grey ponneee ts Pe ale 495. 86. See Nihil 46 C.J. p 479 note 35. 
UO SKOLN N S pro nivel) 790) Armstrone vv. Clarkiy supna. 87. Smith v. Hall, 8 Me. 348; Rog- 

Orn. 
807, 1s Reprint 950; King v..Mraser,| ‘go, See. Pleading §§ 197-379. | See | ers v. Coy, 41 N.EL 652, 164 Mass. 391% 


6 East 348, 102 Reprint 1320; Davies 


v. Edwards, 3 M.&S. 380, 105 Reprint 


also Assumpsit, Action of §§ 64-70. 


Codman vy. Jenkins, 14 Mass. 93; In- 


habitants of Watertown v. White, 13 


654; Wilkins v. Wingate, 6 T.R. 62, 81. See cases infra this section. Mass. 477 
101 Reprint 436 note; Stroud v. Rog- 82. Frazee -v.. Jones, 6 Blackf. | ~“"~ . ‘ 
ers (cit Wilkins v. Wingate, supra].|(Ind.) 386. And see Assumpsit, Ac- [a] “The reason assigned (1) is 

[a] Thus (1) it has been held that|tion of § 64. that as_ the defendant has occupied 
it is not necessary to allege the term 83. See Assumpsit, Action of § 67. | UDder the plaintiff's permission and 
for which the premises were demised eT eM aS enjoyed all the benefits of the lease, 
Guiting (vs Wingate 6 TR! 62, oly ae wea enaoke | Drewing | ane it is unjust that he should be allowed 
Reprint 436 note; Stroud v. Rogers Smith, 58 So. 63, 3 Ala.App. 551; fre to contest the lessor’s title.” Smith 
[eit Wilkins v. Wingate, supral), (2) | Sait V. Hervey, 2 Chit. 642, 18 B.C LU. |v. Hall, 8 Me. 348, 351. (2) “He shall 
nor what rent was payable (Stroud! v. | S20) Prentice v. Elliott, 5 M.&W. 606, | not dispute the title of him_by whose 
Rogers [cit Wilkins v. Wingate, su- 151 Reprint 256. t permission he occupies.” Codman v. 
pra]), (3) nor for what length of time [a] Rule applied.—Special pleas to | Jenkins, 14 Mass, 93, 96. 
defendant held and occupied the prem-| a complaint for use and occupation of 88. Smith v. Hall, 8 Me. 348. See 
ises (Stroud v, Rogers, 6 T.R. 63 note| premises by defendant during the | @oqman y. Jenkins, 14 Mass. 93. 
(d), 101 Reprint 487 note (b)). term of a lease thereof from plaintiff ‘ 

, A) 348. 109 | to. S, merely negativing the passing to 89. See Pleading §§ 104-120. 
75. King v. Fraser, 6 East ’ defendant of the interest of S by an 90. See Logan vy. Davis, 180 N.W. 


Reprint 1320; Wilkins v. Wingate, 6 
Ap Bes Grau ll@al Reprint 436 note. 

76. Gray v. Johnson, 14 N.H. 414; 
King v. Fraser, 6 East 348, 102 Re- 
print 1320. 

"7. Gray v. Johnson, 14 N.H. 414; 
Rex v. Fraser, 6 Hast 348, 102 Reprint 
1320; Begler v. Marsden, 5 Taunt. 25, 
1 B.C.L. 26, 128 Reprint 595. 


“Tord Hllenborough in King v. Fra- 
ser, 6 Hast 348, 102 Reprint 1320, a 
leading authority upon the point, an- 
swers the objections to such brevity 
of pleading, and, among other things, 
says: ‘If this objection could pre- 
vail it would apply as well to counts 
for goods sold and delivered and for 
work and labor. The inconveniences 
alleged by defendant may be gotten 


assignment, and not showing that 
such interest had not been terminat- 
ed by a Surrender, are bad as amount- 
ing to the general issue. Chatta- 
nooga Brewing Co. v. Smith, 58 So, 
63, 3 Ala. App. 551. 

85. Wells v. Nathan M. Stone Co., 
264 [llL.App. 326; Black vy. Miller, 138 
N.W. 535, 158 Iowa 293; Saddler v. 
Pickard, 121 N.W. 374, 142 Iowa 691. 

[a] Rule applied.—(1) If an agree- 
ment entered into between the par- 
ties after the termination of the lease 
is relied on as a defense in an:action 
for use and occupation, it must be 


pleaded, otherwise it is waived. 
Wells v. Nathan M. Stone Co., 264 Ill. 
App. 326. (2) Under a statute re- 


quiring matters of excuse, discharge, 


184, 190 Iowa 278. 


91. Logan v. Davis, supra. 

92. See Pleading §§ 1144-1211. 

93. See cases infra this section. 

94 Warren vy. Ferdinand, 9 Allen 
(Mass.) 357; Armstrong v. Clark, 17 
Ohio 495. 

95. Armstrong y. Clark, supra. 

96. Heyerman v. Kanter, 36 Mich. 
316; Beach v. Dorwin, 12 Vt. 139. 
tr Heyerman y. Kanter, 36 Mich. 

98. Heyerman v. Kanter, supra. 

99. Heyerman v. Kanter, supra; 


Beach v. Dorwin, 12 Vt. 139. 
I. See supra § 2; and infra § 60. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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so provide;? but in jurisdictions where no statutes 
of this character are in force, evidence of an express 
contract to pay rent is not admissible under a com- 
plaint alleging an implied contract for use and oc- 
cupation.* 

Evidence admissible for defendant under pleadings. 
In an action on the common counts for use and oe- 
cupation the defendant can, under the general issue 
show a new agreement,* and may show that he never 
was liable to pay rent because he was evicted before 
it became due.® Under a general denial defendant 
may introduce any evidence to controvert plaintiff's 
allegations and which is not in the nature of con- 
fession or avoidance.® 


Variance between pleadings and proof. In an ac- 
tion for use and occupation the introduction in evi- 
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dence of a sealed lease may constitute a fatal vari- 
ance preventing a recovery.’ <A plea that plaintiffs 
agreed to accept a third person as tenant and that 
defendant should be discharged of all subsequent 
lability to pay rent is not supported by showing 
that one of the plaintiffs made such an agreement 
with defendant.’ While in an action of debt for 
use and occupation it is not necessary to allege the 
location of the premises,® it has been held that, if 
the location of the premises is stated, a variance be- 
tween the pleading and proof is immaterial if de- 
fendant could not have been misled thereby;1° but 
it has been held that, where the premises occupied 
by defendant were in a different parish and ward 
than that alleged, the variance was fatal and ne- 
cessitated a nonsuit.++ 


XI. EVIDENCE 


[§ 57] A. Presumptions and Burden of Proof. 
General rules as to presumptions!? and burden of 
proof® apply to actions for use and occupation.? 
Plaintiff has the burden of proving all facts essen- 
tial to a recovery of judgment.'® He must show title 
or right of possession to the premises in himself,!® 
use and occupancy thereof by defendant,1” the exist- 
ence of the relation of landlord and tenant,!§ un- 
less such relationship is dispensed with by statute,?® 
a contract, express or implied,?° and the value of 
the use and occupation,”? if not fixed by agreement.?? 
Where action is brought for use and occupation 
after the termination of the lease and the premises 
are shown to have been occupied by defendant in 
a changed condition, plaintiff must show the rea- 


sonable value of the use and occupation, otherwise 
a judgment for him cannot be sustained because of 
the changed condition of the premises. The value 
may not be determined from the lease itself.?% 
Where the action is based on a statute providing 
that recovery may be had for use and occupation 
when defendant has gone into possession of the land 
unlawfully, plaintiff must prove that defendant en- 
tered on his possession under such circumstances, 
that is, by a tortious intrusion on his peaceable actual 
possession, that defendant should not be heard, so 
far as concerned his liability for use and oceupa- 
tion, to deny plaintiff’s better right to the posses- 
sion,?# ° 


Defendant on the other hand has the burden of 


2. Perrine v. Hankinson, 11 N.J. 
Law 181; Kline v. Jacobs, 68 Pa. 57; 
Henwood v. Cheeseman, 3 Serg.&R. 


(Pa.) 500; Pott v. Lesher, 1 Yeates 
(Pa.) 576; Goshorn v. Steward, 15 
W.Va. 657. 


3. Karlsson vy. Odland, 212 N.W. 
50, 51 S.D. 62; Shiner v. Abbey, 13 
Ss O10, 7.7, Mexsrh, 

4. Conkling v. Tuttle, 18 N.W. 391, 
52 Mich. 630. 

5. Prentice v. Elliott, 5 M.&W. 606, 
151 Reprint 256. 

6. Warren v. Ferdinand, 9 Allen 
(Mass.) 357. 

[a] Thus in an action for use and 
occupation to recover rent froma ten- 
ant occupying under a parol demise, 
defendant may offer a lease under 
seal for the purpose of rebutting and 
disproving plaintiff’s case. Warren v. 
Ferdinand, 9 Allen (Mass¢) 357. 

7. Warren vy. Ferdinand, 9 Allen 
(Mass.) 357. 

8. Turner v. Hardey, 9 M.&W. 770, 
152 Reprint 326. 

9. See supra § 53. 

10. King v. Fraser, 6 Hast 348, 102 
Reprint 1320; Kirtland v. Pounsett, 
1 Taunt. 570, 127 Reprint 955. 

11. Guest v. Caumont, 3 Campb. 
235, 127 Reprint 1366. 


12. See Evidence §§ 25-88. 

13. See Evidence §§ 13-24. 

14. See cases infra this section. 
15. Fulcher v. Dierks Lumber & 


Coal Co., 261 S.W. 645, 164 Ark. 261. 
And see cases infra notes 16-24. 


16. Preston v. Hawley, 5 N.W. 770, 


101 N.Y. 586 (it seems); Isaacs v. 
Minkofsky, 60 N.Y.S. 506, 29 Misc. 


347 (it seems). And see supra § 43. 
But see infra § 58 text and note 29. 

17. Hearne v. De Generes, (La. 
App.) 144 So. 194; Preston v. Hawley, 
5 UN. E. 770, 101 N.Y. 586;- Isaacs” v. 
Minkofsky, 60 N.Y.S. 506, 29 Mise. 
347; Jones v. Byington, 155 P. 1118, 
56 Okl. 284; How v. Kennett, 3 A.&H. 
659, 30 E.C.L. 305, 111 Reprint 564; 
Richardson v. Hall, 1 B.&B. 50, 5 B.C. 
L. 497, 129 Reprint 642; Woolley v. 
Watling, 7 C:&P. 610, 325 HiCk.. 784, 
173 Reprint 268; Naish v. Tatlock, 2 
HB. 319, Li26= Reprint «bie. 

18. U.S.—Lloyd v. Hough, 1 How. 
158A DIEM AST Ss: 

Fla.—Ward v. Bull, 1 Fla. 311. 


Md.—Stoddert v. Newman, 7 Harr. 
E&I. 251. 

Mo.—-Mary C. Marshall Realty Co. 
vy. Zerman,-i(App.) 296 S.W. 1057: 
Starbuck v. Avery, 112 S.W. 83, 132 
Mo.App. 542. 

Nev.—Dixon v. Ahern, 14 P. 5938, 19 
Nev. 422. ‘ 

N.Y.—Preston v. Hawley, 5 N.E. 
770, 101 N.Y. 586; Isaacs v. Minkof- 
sky, 60 N.Y.S. 506, 29 Misc. 347. 

Pa.—Pott v. Lesher, 1 Yeates 576. 


S.D.—McDermott v. Carroll, 77 N. 
W.. 579, 11 S.D. 323. 

“To maintain the action for use 
and occupation, therefore, there must 
be established thé relation of lana- 
lord and tenant, a holding by the de- 
fendant under a knowledge of the 
plaintiff’s title or claim, and under 
circumstances which amount to an 
acknowledgment of, or acquiescence 
in, such title or claim, and an agree- 
ment or permission on the part of 
the plaintiff.” Lloyd v. Hough, 1 
How. (U.S.) 158, 159, 11 L.Kad.. 83. 


[a] Trespasser becoming tenant.— 
The burden of proof rests on the own- 
er of land to show that a person who 
at first entered upon the land as a 
trespasser afterward became a ten- 
ant: The presumption is taat he con- 
tinued to hold the land in the same 
character as he first held it. Dixon 
v. Ahern, 14 P. 598, 19 Nev. 422. 


19. See supra § 36. 


[a] in Arkansas plaintiff need not 
show the relation of landlord and ten- 
ant in order to sustain the action, it 
being sufficient to prove ownership 
on the one hand and occupation on 
the other. Watson v. Arthur, 218 S. 
W. 849, 142-Ark. 481. 

20. Hodgson v. Keppel, (Iowa) 238 
N.W. 439; Rogers v. Coy, 41 N.E. 652, 
164 Mass. 391; Savings Bank v. 
atetchell, 59 N.H. 281; Brolasky v. 
Ferguson, 48 Pa. 434; Pott v. Lesher, 
1 Yeates (Pa.) 576; Tourison vi Hn- 


gard, 30 Pa.Super. 179; City or 
ie a v. Chase, 7 Pa.Super. 
21. Kay v. Adams, 134 So. 628, 223 


Ala. 33; Wells v. Nathan M. Stone 
Co., 264 Ill.App. 326; Cascade Boom 
Co. v. McNeeley Logging Co., 79 P. 
793, 37 Wash. 208. 


{a] If there is no proof of value, 
there can be no recovery. Wells v. 
Nathan M. Stone Co., 264 Tll.App. 326; 
Cascade Boom Co. v. MecNeeley Log- 
ging Co., 79 P. 793, 37 Wash. 2038. 

22. Ambrose v. Hyde, 79 P. 64, 145 
Calaisos: 

23. Wells v. Nathan M. Stone Co., 
264 Ill.App. 326 [cit Reddig v. Looney, 
208 Ill.App. 413]. 

24. Crabtree v. Street, 76 So. 374, 
200 Ala. 442. ; 
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proving that the use of the land had been paid for,?° 
or that its use was to be gratuitous.*® 


[§ 58] B. Admissibility—1. In General. General 
rules governing relevancy, materiality, and com- 
petency of evidence?’ are applicable in actions for 
use and occupation.?® Evidence of title as a basis 
of action or a defense in an action for use and oc- 
cupation, it has been held, has no proper place in 
the trial.?9 


In behalf of plaintiff. Where the legal construc- 
tion of a writing does not make it a contract on 
the subject of rent, parol evidence is admissible on 
the question whether there was a contract on that 
subject ;°° and where the action was brought for use 
and oceupation because of the partics’ “failure to 
agree on details, no completed contract of lease hav- 
ine been made, defendants’ letters agreeing to a 
designated amount of rent are admissible as tend- 
ing to prove one of the elements agreed on.3! Occu- 
pation by permission of plaintiff may be proved di- 
rectly by the production and proof of a written lease, 
not under seal, if one has been entered into.*? To 
show use and occupation by defendant, evidence of 
his ownership of chattels on the premises during the 
time for which plaintiff claimed rent is admissible.** 
In an action to recover the rental value of plain- 
tiff’s land alleged to have been wrongfully taken pos- 
session of and occupied by defendant for grazing 
purposes, a former judgment in plaintiff’s favor 
against defendant for a like possession and oceu- 
pation of those lands terminating before the com- 
mencement of this aetion is admissible in evidence 
against defendant to establish exclusive possession 
by him.?4 A judgment obtained by plaintiff in a 
former action for use and occupation against two 
persons is no evidence to charge one of them in 
a subsequent action brought by plaintiff against one 
of them alone for the use and oceupation of os 
same premises for a subsequent term.*? 


In behalf of defendant. In order to disprove the 
relation of landlord and tenant parol evidence that 
defendant entered under a contract for purchase of 
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show that he occupied none,’7 or only a part,** of 
the premises described in the complaint, since he 
is Hable only for what he used and occupied ;*? and — 
if it appeared that he used and occupied only a part 
of the premises, an admission in the answer that the 
worth of the use of the entire premises was a desig- 
nated amount would go for nothing, since it would 
be an admission of something not in the case, and 
therefore immaterial.4° Where it appears that de- 
fendant was a tenant at will, he is entitled to show 
service of notice on plaintiff that he would vacate 
the premises on a certain date, and that rent was 
paid to that date, as this would be a complete de- 
fense to the action.4! On the issue whether defend- 
ant was liable or not, an objection to a question as 
to whom plaintiff was looking for the rent was prop- 
erly sustained.4? Where it was an issue whether 
the use of plaintiff’s premises was to be gratuitous, 
evidence as to private agreements existing between 
defendant and a third person, of which plaintiff 
was not informed, was immaterial and not admis- 
sible.4? Defendant cannot show that the premises 
were in bad and unsanitary condition where there 
is nothing in the case to indicate that plaintiff had 
made any covenant as to the condition of the prop- 
erty.** 


[§ 59].2. As to Damages Recoverable*®—a. In 
General. In an action for use and occupation based 
on an implied contract, parol testimony is admis- 
sible to show the length of time defendant occupied 
the premises and the value of such use and occupa- 
tion.*® To determine the value of the use and oc- 
cupation of land evidence of the manner in which 
it was used or could be used was admissible,*7 as 
is also testimony as to what the property cost and 
the amount and expenses of housing the crops.** 
Rent paid by a tenant is admissible in evidence as 
to the value of the use and occupation of the prem- 
ises.49 Plaintiff may prove what the same property 
rented for in the years immediately preceding the 
period in question, and also what other similar prop- 
erty rented for in the same neighborhood at and 
about the same time.°® For the same purpose plain- 


the land is admissible.®¢ 


25. Black v. Miller, 138 N.W. 535, 
158 Iowa 293. 

26. Oakes v. Oakes, 16 Ill. 106; 
Black v. Miller, 138 N.W. 535, 158 
Jowa 293; Sterrett v. Wright, 27 Pa. 
259. 

27. See Evidence §§ 89-162. 

28. See cases infra this section. 

29. Davis v. Reed, 100 So. 226, 211 
Ala. 207; Crabtree v. Street, 16 So. 
374, 200 ‘Ala. 442. Compare Mooty Ve 
Doyle, 55.So. 436, 1 Ala.App. . 577 
(plaintiff, in an action, under Code 


[1907] § 4753 subd 4, for use and oc- 
cupation of land, on the ground of de- 
fendant’s having gone into possession 
of it wrongfully, can introduce deeds 
of the land only if he derived the 
right of possession through them, and 
hens only after showing that, when 
defendants went on the land, he was 
in actual or constructive possession 
of it, and this only for the purpose of 
showing the extent of his possession). 
And see supra § 56. 


[a] Rule applied.—In an action 
for rent under a lease made by plain- 
tiff's grantor and for use and occupa- 


Defendant is entitled to 


tion after the expiration of such lease 
term, deeds to plaintiff by the chil- 
dren of his grantor, releasing their in- 
terests in the land, are properly ex- 
cluded, plaintiff’s title being not in- 
volved, and neither of the grantors in 
such conveyances being lessors under 
whom plaintiff claimed. Davis v. 
Reed, 100 So. 226, 211 Ala. 207. 


30. Savings Bank v. Getchell, 59 
N.H. 281. 
31. Holliday v. Pegram, 85 S.E. 


908, 101 S.C. 378. 


32. Goshorn v. Steward, 15 W.Va. 
657. 

S3a PLP. Emory Mfg. Co. v. Rood, 
65 N.E. 58, 182 Mass. 166. 

34. Lazarus v. Phelps, 


15 S.Ct, 


271, 156 U.S. 202, 39 L.ldd. 397 


35. Christy v. Tancred, 9 M.&W. 
438, 152 Reprint 185. 

86. Barnes v. Shinholster, 14 Ga. 
131. 

37. Karlsson v. Odland, 212 N.W. 


50, 51 S.D. 62. 


38. Steele v. Thayer, 30 N.W. 758, 


tiff may show that he requested defendant to leave 


36 Minn. 174; Karlsson v. Odland, 212 
N.W. 50, 51 SD. 162 


39. Steele v. mLey ei 30 N.W. 758, 
36 Minn. 174. 


40. Steele v. Thayer, supra. 
41. Ashkenazy vy. O'Neill, 166 N. 
E. 622, 267 Mass. 1438. 
ee Lurie v. Brewer, 248 Ill App. 
oe 
ee Kimberly v. Guilford, 34 Mich. 
44 Haas Bros. v. Craft, 64 So. 163, 


9 Ala.App. 404. 


45. Amount recoverable see infra 
§§ 63-76. 
46. Hellams v. Patton, 22 S.E. 698, 


44 S.C. 454. 


47. C. B. Coles & Sons Co. v. Stand- 
ard Lumber Co., 63 S.E. 736, 150 N.C. 


183. 

48. Newick v. Eastham & Small, 
112;,A.; 395, 80°N.H. 41. 

49. Gulliksen v. White Hagie 


Brewing Co., 203 Ill.App. 391. 
50. Fogg v. Hill, 21 Me. 529. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the premises and stated to him that if he did not 
leave a certain rent would be expected.°! On the 
other hand, it has been held that evidence of the 
value of the land itself is not competent as bear- 
ing on the question of the rental value,°? and that 
evidence as to the amount of interest on the purchase 
price of the premises is not admissible to show the 
value of the use and occupation thereof.®? Hvidence 
as to charges by garages for housing cars by the 
day has no tendency to prove the worth per month 
of the privilege of putting a car under a cow shed.®4 
Where the action is an action of debt for use and 
occupation,®> and it appears that the occupant un- 
der a parol agreement has enjoyed the use of the 
land, according to the stipulated terms of such agree- 
ment, parol evidence is admissible to prove the sum 
agreed to be paid therefor.®* 


Evidence in defendant’s behalf. In an action to 
recover for use and occupation of premises de- 
seribed, it is competent to show that defendant oc- 
eupied not all,°7 but only a part,®® of the prem- 
ises, and the refusal to permit him to do so is er- 
ror.°® 
_ [§ 60] b. Admissibility of Lease.*° Under the 
statute of George II and statutes of similar import 
which provide in effect that a landlord may, where 
the agreement is not by deed, recover a reasonable 
amount for the use and occupation of lands, and if 
any parol demise, or. any agreement not by deed 
wherein a certain rent is reserved, shall appcar in 
evidence, plaintiff shall not therefore be nonsuited, 
but may use the same as evidence of the amount of 
his debt and damages,®! such an agreement or de- 
mise is admissible to show the value of the use and 


51. Fogg v. Hill, supra. 64. 

52. Cohoon vy. Kineon, 22 N.E. 722, 65. 
46 Ohio St. 590. 

53. La Cueva Ranch Co. v. Brew- 66. 
er, 283 F. 963, 965 (‘“‘there is no nec- 
essary, or even probable, relation be- 
tween interest on the purchase price 
and rental value’’). 

54. Kuhlmann’s Estate v. Poss, 
(Tex.Civ.App.) 220 S.W. 564. 

55. See supra § 3. 

56. King v. Woodruff, 23 Conn. 56, 
60 Am.D. 625. 

57. Karlsson v. Odland, 212 N.W. 
50, 51 S.D. 62. 

58. Steele v. Thayer, 30 N.W. 758, 
36 Minn. 174; Karlsson y. Odland, 212 
N.W. 50, 51 S.D. 62. 

59. See cases supra note 58. 

60. Conclusiveness as to amount 
recoverable see infra § 64. 

61. See supra §§ 2, 3. 

62. Del.—Potter v. Truitt, 3 Har. 67 
sel, F 

Mo.—Warne v. Prentiss, 9 Mo. 544. 

N.J.—Perrine v. Hankinson, 11 N.J. 
Law i181. 


N.Y.—Cleves v. Willoughby, 7 Hill 69. 
83; Williams v. Sherman, 7 Wend. | 389-447. 


109. 70. 
Pa.—kKline v. Jacobs, 68 Pa. 57. 467. 
W.Va.—Atkinson v. Winters, 34 S. 

Bo 84 al. Weviad., Leadon Goshorns ovr 

Steward, 15 W.Va. 657 
Eng.—Naish v. Tatlock, 2 H.BIl. 320, 

126 Reprint 573. 


Ont.—City of Toronto y. 
2 Ont.W.R. ~ 933. 


63. See supra § 18. 


61 N.J.Law 124. 


loughby, 


9 Leg.Int. 50. 


98 Ala. 649; 
Ala. 459. 


Mallow, 
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North v. Nichols, 37 Conn. 375. 


Effect of lease as fixing amount 
recoverable see infra § 66. ; 

U.S.—U. S. v. Whipple Hara- | ¥. Chicago Bank Note Co., 37 Ill.App. . 
ware Co., 191 F. 945, 112 C.C.A. 357. | 552. 


Il].—Griffin v. Knisely, 
McKinney v. Peck, 28 Ill. 174 


N.J.—Poole v. Engelke, 38 A. 823, 


N.Y.—Lucina Realty Co. v. Flach- 
Neri S0LN, Visomioss 
WTO. 


Or.—Weaver v. Pr 
Co., 48 P. 167, 31 Or. 14. a 


Pa.—Carter v. Collar, 1 Phila. 339, 


S.C.—Fronty v. Wood, 20 S.C.L. 367; |. Pa. 
Dorrill v. Stephens, 15 S.C.L. 59. 


W.Va.—-Atkinson v. Winters, 34 S. 
BE. 834, 47 W.Va. 226. 


Eng.—Elgar v. Watson, C.,&M. 494, 
41 E.C.L. 270, 174 Reprint 605. 


Carter v. Collar, 1 Phila. (Pa.) 
339, 9 Leg.Int. 50. 


68. Conclusiveness of lease as to 
amouut recoverable see infra § 65. 


See Landlord and Tenant §§ 
U.S.—Zachry v. Nolan, 66 F. [a] 


Ala.—Smith v. Pritchett, 13 So. 569, 
Crawford v. Jones, 


Ark.—Walker v. Shackelford, 5 S. 
W. 887, 49 Ark. 503, 4 Am.S.R. 61. 


56, 60 Am.D. 625. 
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occupation in an action of assumpsit therefor.°? But 
as assumpsit will not lie where the cause of action 
arises on a contract under seal,®* it follows that a 
contract under seal will not support or be admis- 
sible in evidence in an action of assumpsit for use 
and ocecupation.*+ 


Tenant holding over.°> In an action for use and 
occupation against a tenant holding over, the lease 
is always admissible on the question of the amount 
recoverable for the use and occupation,®® even though 
the lease is under seal.*7 


Tenant occupying under void lease.*8 Jt has very 
generally been held that, although an invalid agree- 
ment will be deprived of all force as a contract of 
lease,®® it is nevertheless admissible in evidence and 
may be looked to for the purpose of determining. the 
amount recoverable for use and ocecupation.’° 


Occupation before commencement of term. In an 
action for the use and occupation of the demised 
premises before the commencement of the leasehold 
term, the rate of rent fixed in the lease is admissible 
and prima facie evidence of the value of the prem- 
ises.74 


Occupation prior to issuance of warrant in sum- 
mary proceedings. In an action for use and occu- 
pation for rent accruing after the issuance of a pre- 
cept and up to the issuance of the warrant in sum- 
mary proceedings, under a statute providing that the 
issuance of such warrant canceled the lease but does 
not prevent the landlord from recovering for use 
and occupation to the time the warrant was issued, 
the agreed rent is admissible and is some evidence 
of the value of the use and oceupation.?2 


43 Idaho 306. 


Il.—Marr v. Ray, 37 N.B. 


1029, 
151 Ill. 340, 26 L.R.A. 799; 


Donohue 


Ky.—Morehead v. Watkyns, 
Mon. 228; 
Mon. 247. 

Minn.—Steele v. Anheuser-Busch 
Brewing Ass’n, 58 N.W. 685, 57 Minn. 
18; Evans v. Winona Lumber So., 16 
N.W. 404, 80 Minn. 515. ‘ 


NP ran gen v. Cawley, 17° Abb. 


5. iB. 


5 Ill. 411; 
a he Pash Roberts v. Tennell, 3 T.B. 


Cleves v. Wil- 


Southern Oregon 


Ohio.—Wilson v. Butler Tp. Schoo] 
Sect. 16, 8 Ohio 174. 


Stover v. 
Pennyp. 117. 


Vt.—Barlow v. Wainright, 22 Vt. 
88, 52 Am.D. 79. 


Eng.—Smallwood Vs Sheppards, 
[1895] 2 Q.B. 627; De Medina v. Poi- 
son, Holt N.P. 47, 3 B.C.L. 28, 171 Re- 
print 157. 


“The voidable contract may be 
looked to for the purpose of 
arriving at a proper valuation of the 
rent.” Smith v. Pritchett, 13 So. 569, 
98 Ala. 649, 652. 


Noncompliance with statute 
of frauds.—An agreement by which a 
fixed rent was reserved was held to 
54 | be admissible in use and occupation, 
although it failed to comply with 
the statute of frauds. Smallwood y. 
Sheppards, [1895] 2 Q.B. 627. 


71. McCarty v. Ely, 4 E.D. Smith 


Cadwallader, 2 


Conn,—King v. Woodruff, 23 Conn. | (N.Y.) 375. 
72. Dorb v. Waybright, 121 N.Y.S. 
_ Idaho.—Quayle v. Stone, 251 P. 639, J 584. 
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Under “family expense” statute. In an action, 
based on the “family expense” statute,” against hus- 
band and wife for their use and oceupation of a 
house as a family dwelling, a lease of the house to 
the husband is admissible to show the value of the 
use and occupation." 4 

[§ 61] ©. Weight and Sufficiency. Gencral rules 
governing the weight and sufficieney of evidence’? 
apply in actions for use and occupation.’® In the 
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notes below may be found eases in which the evi- 
dence was held either sufficient or insufficient to 
authorize a recovery,?? to show plaintiff’s title,’* 
to show relation of landlord and tenant,’® to show 
the existence®® or absence®! of a contract express 
or implied, to show promise to pay rent,*? to show 
use and occupation of premises by defendant,** or 
to show other matters in issue,’* such as the identity 
of the land,®® or the rental value.*® 


XII. TRIAL, JUDGMENT, AND REVIEW 


[§ 62] General rules’? govern trials in actions 
for use and occupation.ss As in other actions,*® 
questions of fact are for the jury;°® but it is er- 
ror to submit to the jury matters which are un- 
disputed.°! The ease should not be taken from the 
jury where the evidence is conflicting.°? It is er- 
ror to enter a nonsuit against plaintiff where defend- 
ant, in his answer, admits occupation and nonpay- 
ment of the rent for a specified period,®* or where 
plaintiff, both during and after defendant’s occu- 
pancy, demanded rent, and defendant never dis- 
puted his liability but merely objected to the 
amount;9* nor should plaintiff be nonsuited merely 
beeause he does not produce a written agreement un- 
der which the premises are held, if his evidence does 


73. See supra § 51. [b] 


74, Walker v. Houghtaling, 107 F. 


Evidence held insufficient to 
show defendant in possession.—Pres- | 58 


not disclose the existence of such an agreement;°° 
but the case should not be submitted to the jury 
where there were no facts from which a tenancy 
could be inferred;°* and @ nonsuit is properly grant- 
ed where the proof shows merely a wrongful entry 
and holding which was tortious ab initio,®* or where 
there is no evidence of the reasonable value of the 
use and occupation.®® A verdict should be direct- 
ed for plaintiff where defendant, in his answer, ad- 
mits occupation and nonpayment of rent for a speci- 
fied time.°® 


Instructions. General rules! govern instructions 
in actions for use and occupation.2. The instructions 
must not assume as facts proved matters which are 
in issue.2 The instructions must be within the is- 


906, 189 N.Y..296; Gregg v. Tamsen, 
NYS. L026) 49 WApp Div, hose 


619, 46 C.C.A. 512. 


75. See Evidence §§ 1730-1806. 
76. See cases infra notes 77-84. 
77. [a] Evidence held sufficient. 


—Wolfe v. Mayer Bros., 213 N.W. 549, 
171 Minn. 98. 

[b] Evidence held insufficient.— 
Hearne v. DeGeneres, (La.App.) 144 
So. 194; Kisciras v. Merritt, 3 P.(2d) 
98, 43 Wyo. 258. 


78. [a] Evidence held sufficient. 
—Rose v. Day, 21 Ill.App. 139. 


[b] Evidence held insufficient.— 
Illinois Cent. R. Co. v. Ross, 83 S.W. 
635, 26 Ky.L. 1251. 


79. [a] Evidence held sufficient. 
—Sellars v. Frank, 1090 N.B. 548, 213 
Mass. 298; Mussey v. Holt, 24 N.H. 
248, 55 Am.D. 234. 


[b] Bvidence held sufficient to go 
to jury.—Allensworth v. Roush, (Mo. 
App.) 205 S.W. 86. 


[ec] Evidence held insufficient.— 
Ballentine v. McDowell, 3 Ill. 28; 
Hayes v. Fong Moon, 149 N.W. 659, 
127 Minn. 404. 


80. [a] Evidence held sufficient. 
—Fisher v. Marsh, 6 B.&S. 411, 118 
B.C.L. 411, 122 Reprint 1247; Gudgen 
v. Besset, 6 E.&B. 986, 88 E.C.L. 986, 
119 Reprint 1131; Hardon y. Hes- 
keth, 4 H.&N. 175, 157 Reprint 804. 


[b] Bvidence held insufficient.— 
Hodgson y. Keppel, (lowa) 238 N.W. 
439. 

81. [a] 
—Kuhlmann’s Hstate, 
220 S.W. 564. 


82. [a] Evidence held insufficient. 
—Hodgson v. Keppel, (lowa) 238 N. 
W. 439; Pennington v. Gartley, 83 
AS TOL, 109 Me 270. 


83. [a] Evidence held insufficient. 
—Jacobs v. Benson, 224 P. 276, 70 
Mont. 141; Linden Ave. Implement 
Co. v. Dannenhower Motor Co., 145 A. 
104, 7 N.J.Mise. 232. 


Evidence held sufficient. 
(Tex.Civ. App.) 


ton v. Hawley, 19 N.Y.S. 764, 64 Hun 
6386 [rev on other grounds 34 N.E. 
906, 139 N.Y. 296]. 


84 [a] Evidence held sufficient 
to go to jury on question whether oc- 
cupancy was to be free.—Graham 
Clothing Co. v. Kansas City Southern 
Yi CO eee, SAW. (80.9, L01 Ark. 5045 


85. [a] Evidence held sufficient.— 
Cochran v. Dodd, 16 Ind. 476. 


86. [a] Evidence held sufficient.— 
Pickerill v. Home Realty Co., 136 N. 
BE. §50, 79 Ind.App. 447; Toedt v. Boll- 
hoefer, 218 N.W. 56, 206 Iowa 39. 


[b] Evidence held sufficient to 
show yearly tenancy at rent indicat- 


ed, payable quarterly.—Morris v. 
Niles, 12 App.Pr. (N.Y.) 103. 
[ec] Evidence held insufficient to 


show alleged rents, issues, and profits 
of land.—Poehler v. Reese, 80 N.W. 
847, 78 Minn. 71. 


87. See Trial 64 C.J. p 1 et seq. 
88. See cases infra this section. 
89. See Trial § 313 et seq. 


$0. Ala.—Haas Bros. v. Craft, 64 
So. 163, 9 Ala.App. 404. 


Cal.—Sampson y. Schaeffer, 3 Cal. 
192, 204. 


N.J.—Gerhardt v. Boettger, 
173, 75 N.J.Law 916. 


N.Y.—Preston v. Hawley, 
906, 139, N.Y, 296. 


Pa.—Sterrett v. Wright, 27 Pa. 259. 
Vt.—Chamberlin v. Donahue, 44 Vt. 


70 A. 


34 N.E. 


57 
Eng.—Hardon v. Hesketh, 4 H.& 


N. 175, 157 Reprint 804. 


Ont.—Crawford vy. Fraser, 21 U.C. 
QpBes 1s. 


[a] Existence of contract and 
value of use.—(1) Whether or not 
an implied contract of tenancy exists 
is a question for the jury, to be de- 
termined from the circumstances of 
the case (Preston v. Hawley, 34 N.E. 


Chamberlin v. Donahue, 44 Vt. 57), (2) 
as is also the value of the use (Pres- 
ton v. Hawley, supra). 


[b] Whether land included in lease. 
—Where the evidence left it in doubt 
whether the lands for whose use the 
action was brought included the lands 
covered by the lease, the question is 
for the jury. Gerhardt v. Boettger, 
(0 A. 1738, °75 NiS.Law 916: 


few Taking possession under 
lease.—In assumpsit for the use and 
occupation of premises, which defend- 
ants had agreed to lease, the ques- 
tion whether they had taken posses- 
Sion under such agreement is for the 
jury. Haas Bros. v. Craft, 64-So. 163, 
9 Ala.App. 404. 


[d] Relationship of parties and 
their ability and condition of life are 
circumstances to be submitted to the 
jury to be considered in determining 
whether there was an express con- 
tract that no rent was to be paid. 
Sterrett v. Wright, 27 Pa. 259. 

91. Reed v. Lammel, 42 N.W. 
40 Minn, 397. j ue 

e2. Crabtree v. Street ‘ 

201 Ala. 630. i ot a BOs aaa 


93. Smith v. Wagn ae K 
rere aS gner, 23 N.Y.S. 812, 


94. Preston vy. 
906, 189 N.Y. 296. 


202, 


Hawley, 34 N.B. 


ee Fry v. Chapman, 5 Dowl.P.C. 
96. Bancroft v. Wardwel 3 

Johns. (N.Y.) 489, 7 Am.D. 396, oe 
97. Hathaway vy. Ryan, 35 Cal. 188. 
98. Hastern Hotel Co. v Miller 

Bros., 101° Ranch Wild West Show 

2818. 661) 101 Calappe ope eee 
99. Smith vy. ° 

812, 4 Misc. 623. Washens:2 aaa 


i. See Trial §§ 460-777. 
2. See cases infra notes 3-9, 
3. Patrick y, Roach, 27 Tex. 579. 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 62-63] 


sues made by the pleadings and evidence,* but if 
they conform to this requirement, it is proper to 
give them,® and error to refuse them;® and on the 
other hand they are properly refused when not with- 
in the issues made by the pleadings and evidence,‘ 
or in conflict therewith.’ The court may modify re- 
quested instructions when they fail to state the law 
correctly and give them in the charge to the jury 
as modified.® 


Findings. General rules’® govern the sufficiency 
and operation and effect of findings in actions for 
use and occupation.1! <A finding that plaintiff noti- 
fied defendant, in possession of certain premises, 
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that if he occupied after a designated date he would 
have to pay rent, is insufficient, without more, to 
constitute a finding of the existence of the relation 
of landlord and tenant required to sustain an ac- 
tion for use and occupation? A finding for plain- 
tiff in assumpsit for use and occupation involves a 
finding that defendant’s possession was by permis- 
sion and under a contract, express or implied, cre- 
ating the relation of landlord and tenant.** 
Review.!4 As in other civil actions,1® the giving 
of erroneous instructions in actions for use and oc- 
cupation will not constitute a ground for reversal 
where the error was favorable to complainant.*® 


XIII. AMOUNT RECOVERABLE 


[§ 63] A. Amount Not Fixed by Agreement. 
Where the amount of rent is not fixed by agreement, 
the amount recoverable is the reasonable value of 
the use and occupation of the premises—in other 
words, the fair and reasonable rental value there- 
of,17 but this is the limit of recovery.'® In deter- 
mining this value, what the premises rented for in 
years immediately preceding defendant’s occupancy 
may be considered,!® and also what are fair and 
reasonable rental values in that neighborhood for 
similar lands similarly situated,?° and this fair and 


4 Johnson v. Moxley, 113 So. 651, 


ers therefrom,” as this simply made 


reasonable value may be based either on a cash 
rental or a share rental.24 And it has been held 
erroneous to confine the measure of damages to a 
share rental value where there is evidence of other 
standards of rent.22. The use to which the property 
was put by defendant,?* or to which it might have 
been put by him,?4 may be considered. But it has 
also been held that, notwithstanding the purpose 
for which the property was used, if the property 
was better adapted to another use, the recovery 
should be for the value of that use.?° It has been 


has been held, is the price which a 


22 Ala.App. 1 [rev on other grounds 
113 So. 656, 216 Ala. 466]. 

5. Adams v. Durfee, 215 P. 664, 67 
Mont. 315. 

6. Nolan v. Mendere, 14 S.W. 167, 
Wo Méex.,565, 19eAmsS.R. 80%. 

7. Johnson v. Moxley, 113 So. 651, 
22 Ala.App. 1 [rev on other grounds 
113 So. 656, 216 Ala. 466]. 

8. Memphis v. Wait, 52 S.W. 161, 
102 Tenn. 274. 

[a] hus defendant cannot com- 
plain of a refusal to charge that, if 
the jury find for plaintiffs, they must 
find what amount is due each plaintiff, 
where the several owners of a block 
sue for the use thereof, and the plead- 
ings treat it as a whole, and there is 
no proof of any difference of time or 
manner of occupancy or rental value 
of the separate parts. Memphis v. 
Wait, 52 S.W. 161, 102 Tenn. 274. 


9. Lewis v. Havens, 40 Conn. 363. 
10. See Trial §§ 949-976. 
11. See infra text and notes 12, 13. 


12. Pacific States Corporation v. 
Arnold, 139 P. 239, 23 Cal.App. 672 
(other evidence may have been in- 
troduced as to many circumstances 
which might explain or destroy the 
impliéd effect of the finding). 


13. Sellars v. Frank, 100 N.E. 548, 
213 Mass. 298. 


14. Generally see Appeal and Error 
3 C.J. p 256 et seq. 
15. See Appeal and Error § 2890. 


16. Lazarus v. Phelps, 15 S.Ct. 271, 
156 U.S. 202, 39 L.Ed. 397; Graham 
Clothing Co. v. Kansas City Southern 
R. Co., 142 S.W. 859, 101 Ark. 504. 


[a] Bhus defendant cannot com- 
plain of the addition toa charge in an 
action for use and occupation of Jand, 
placing defendant’s right of recovery 
on the jury believing that defendant 
had possession of the land, and 
claimed and exercised the exclusive 
use and enjoyment thereof, of the 
words and “attempted to exclude oth- 


[66 C. J.—8] 


plaintiff prove more than was neces- 
sary. Lazarus v. Phelps, 15 S.Ct. 271, 
156 U.S. 202, 39 L.Hd. 397. 

17. Idaho.—Lutyen v. Ritchie, 218 
P. 430, 37 Idaho 473. 

Ill.—Hansen v. Stein, 
501. 

Ind.—Hanes v. Worthington, 14 Ind. 
320. 

lowa.—Blackman v. Kessler, 81 N. 
W. 185, 110 Iowa 140; Newell v. San- 
ford, 13 Iowa 191. 

Ky.—Louisville, ete, R. Co. v. 
Buckner, 8 Bush 277, 8 Am.R. 462. 


Me.—Fogg v. Hill, 21 Me. 529. 


Mass.—Horton y. Cooley, 135 Mass. 
589. 


Miss.—Newberg v. Cowan, 62 Miss. 
570. 

N.Y.—Scrantom v. Booth, 29 Barb 
LL. 

N.C.—Sessoms v. Tayloe, 
424, 148 N.C. 369. 

Ohio.—Cohoon v. Kineon, 22 
722, 46 Ohio St. 590. 


S.D.—Baldwin vy. 
247, 23 S.D. 395. 


Tex.—Shiner v. Abbey, 13 S.W. 613, 
These tl) ODI wave LViOSSH aCe live 
App.) 64 S.W. 313. 

W.Va.—Moore v. Ligon, 3 S.E. 572, 
30 W.Va. 148. 


Wis.—Wittman v. Milwaukee, etc., 
R. Co., 8 N.W. 6, 51 Wis. 89. 


[a] If property was rented by de- 
fendant, the amount recoverable is 
not that for which it was rented, but 
the reasonable value of the use of 
the property. Louisville, etc. R. Co. 
v. Buckner, 8 Bush. (Ky.) 277, 8 
Am.R. 462. 


201 I1).App. 


62 S.E. 
N.E. 
122 


Bohl, N.W. 


18. Call v. Coiner, 207 P. 1076, 35 
Idaho 577, and cases supra note 17. 
19. Fogg v. Hill, 21 Me. 529. 


20. Lutyen v. Ritchie, 218 P. 430, 
37 Idaho 473. : 


[a] Value of use of farm land, it 


prudent, industrious farmer could af- 
ford to pay for its use, after taking 
into consideration the amount and the 
probable market value of his crops, 
and the probable injuries thereto re- 
sulting from the ordinary changes of 
season and climate. Moore v. Ligon, 
3 S.E. 572, 30 W.Va. 146. 

21. Lutyen v. Ritchie, 218 P. 430, 
37 Idaho 473; Baldwin v. Bohl, 122 
N.W. 247, 23 S.D. 395. 

[a] Thus in a locality where the 
value of plaintiff's interest was by 
custom one fourth of the value of the 
crop, a judgment for such sum was 
properly rendered in plaintiff's favor. 
Soe eas v. Bohl, 122 N.W. 247, 23 S.D. 


22. Lutyen v. Ritchie, 218 P. 430, 
432, 87 Idaho 473 (“The jury should 
not have been restricted to either, 
but should have been properly in- 
structed that they might consider 
both, and determine which was the 
prevailing custom, and from that de- 
duce the reasonable value of the use 
and occupation of the land’’). 


23. Lindt vy. Linder, 90 N.W. 596, 
117 Iowa 110; C. B. Coles & Sons Co. 
v. Standard Lumber Co., 63 S.E. 736, 
L50MN. Cs US3: 


24. Cy Bo Coles! & = Sons orm vy. 
Standard Lumber Co., supra. 


: ren Horton v. Cooley, 135 Mass. 
89. 
[a] Thus, if a person is in pos- 


session of a building adapted for use 
as a foundry and machine shop, and 
furnished with power from the water 
wheel belonging to the owner of the 
building, he is liable for the fair rent- 
al value of the building as a machine 
shop and foundry after notice of the 
owner that he shall hold him liable 
for such occupation thereafter, al- 
though he uses it for storage pur- 
poses only. To make the sum for 
which defendant is liable depend on 
the value of the occupation to him 
would be unjust to plaintiff, who is 
entitled to a fair rental for all the 
premises of which defendant’s occu- 
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held that interest on the investment is a matter to 
be considered in fixing the value of the use and oc- 
cupation of property,?® but the investment means 
the value of the property, not the value of a lease 
on it.27 The amount recoverable is in no way af- 
fected by what peculiar circumstances of the oceu- 
pant may make the land worth to him.’ 


[§ 64] B. Amount Fixed by Lease?°—1. In Gen- 
eral. According to the weight of authority, the 
amount of recovery is the amount of rent provided 
for in the lease.*® In no ease, it has been held, can 
the amount of the recovery exceed the amount stipu- 
lated in the lease. However, it has been said, that 
while it is, in general, true that the amount of rent 
agreed to be paid will be the preper measure of dam- 
ages,?? it is merely evidence as to the amount which 
may be recovered and not decisive thereof.** 


[§ 65] 2. Void Lease. Where the existence of a 


pation necessarily deprived him. MHor- 35. 


USE AND OCCUPATION 


Stover Vv. 


[§§ 63-66 


void lease is shown,’4 the amount of rent fixed by 
the lease may be adopted as the measure of recov- 
ery,*® and many cases hold that the amount Ch ne 
so fixed is necessarily the measure of recovery. 

[§ 66] 3. Occupation after Termination of Lease. 
As elsewhere shown, in an action for use and occu- 
pation against a tenant holding over with the im- 
plied permission of the landlord, the lease is ad- 
missible on the question of the value of the use and 
the amount recoverable for the use and occupation. ** 
In these circumstances, nothing being said as to a 
new contract, generally the law will imply an agree- 
ment to pay the same rent as was stipulated in the 
lease,?8 and this is so although the tenant, during 
the time he occupied under the lease, placed build- 
ings thcreon.3® However, the new holding need not 
be on the same terms as the former,*® and is not 
on the same terms where the intent to alter them 
is clearly indicated;*! and plaintiff, therefore, may 


1163. 


ton v. Cooley, 135 Mass. 589. 


26. Bimbas v. Liberty Bank _& 
Trust Co., 25 S.W.(2d) 1019, 233 Ky. 


27. Bimbas v. 
Trust Co., supra. 


28. Newberg v. Cowan, 62 Miss. 


Liberty Bank & 


29, See supra § 60. 

306. McMillan v. Wallace, 3 Stew. 
(Ala.) 185; North v. Nichols, 37 Conn. 
375; Holmes vy. Stockton, 26 N.J.Law 
93; Williams v. Sherman, 7 Wend. 
(N.Y.) 109. But see Cleves v. Wil- 
loughby, 7 Hill (N.Y.) 83 infra note 
32. 

[a] In support of this view it was 
said: (1) “Is an agreement, if pro- 
duced and proved on a trial, to be 
conclusive evidence of the amount 
of satisfaction which should be re- 
covered, or is it only to be used as an 
item in ascertaining what would be 
a fair annual value? If that clause 
in the section of the statute has any 
significancy, it must have been in- 
tended to make the rent reserved in 
a parol demisa conclusive evidence; 
because the plaintiff could have used 
the agreement as a part of his evi- 
dence without legislative aid. He was 
saved from a non-suit by the prior 
clause of the section.” Holmes _ v. 
Stockton, 26 N.J.Law 93, 97. (2) 
“There can be-but one contract at the 
same time between the same parties 
touching the same thing; and if a 
written contract exists it takes 
precedence of all others, and forms 
the only contract between the parties 
during the time of its existence.” 
North v. Nichols, 37 Conn. 375, 376. 


31. McMillan v. Wallace, 3 Stew. 
(Ala.) 185, 190. 


“A different construction would be 
putting it in the power of the plain- 
tiff to violate his contract at pleasure. 
If dissatisfied with the rent agreed 
on by the parol demise, he would have 
nothing to do but to avoid it, by 
bringing his action for the use and oc- 
cupation of the jand.” . McMillan v. 
Wallace, supra. 


32, Cleves v. 
GNDY Ss) 083. 


33. Cleves v. Willoughby, supra 
[cit How v. Kennett, 3 A.&E. 659, and 
other English cases] (discussing ef- 
fect of 1 N. Y. Rev. L. 444 § 31, and 
11 Geo. II c 19 § 14). 


34 Sea supra § 60. 


Willoughby, 7 Hill 


For later cases, developments and changes in the law see Annotations, 


Cadwallader, 2 
Pennyp. (Pa.) 117. ‘ 

36. Conn.—King v. Woodruff, 23 
Conn. 56, 60 Am.D. 625. 

Ill.— Marr v. Ray, 37 N.E. 1029, 151 
Ti? 3405" 26) iA.” 7992" Donohue: ‘Vv. 
Chicago Bank Note Co., 37 Ill.App. 
552: 

Ind.—Nash vy. 
536. 


Minn.—Steele v. Anheuser-Busch 
Brewing Assoc., 58 N.W. 685, 57 Minn. 
18; Evans v. Winona Lumber Co., 16 
N.W. 404, 39 Minn. 515. 

N.Y.—Laughran v. Smith, 75 N.Y. 
oe Morrell v. Cawley, 17 Abb.Pr. 
76. 


Berkemeir, 83 Ind. 


“Tf the defendants entered and oc- 
cupied, under an expressed contract, 
the law will imply no other. If the 
agreement was, that they should pay 
$1,000 a year rent, the law will not 
imply an agreement to pay $1,500, al- 
though in the opinion of respectable 
witnesses, the latter sum might be 
considered a fair rent.” King v. 
Aone 23 Conn. 56, 64, 60 Am.D. 


[a] In Kentucky this has been de- 
nied. Ragsdale v. Lander, 80 Ky. 61, 
64 (“as the contract was non-enforce- 
able, by reason of -the statute of 
frauds, the contract price was also 
non-enforceable; for to allow the re- 
covery of the price agreed upon by 
the contract, but deny an action upon 
the contract itself, would be equiva- 
lent to granting and denying the rem- 
edy in the same action’’), 

37. See supra § 60. 


33. U.S.—Baker v. 
No. 780, 4 McLean 572. 


Ala.—Crommelin_v. Thiess & Co., 
31 Ala. 412, 70 Am.D. 499. 


Ill.—McKinney vy. Peck, 28 Ill. 174. 
Iowa.—Dubuque Lumber Co, vy 


Kimball, 82 N.W. 458, 111 Iowa 48: 
Newell v. Sanford, 138 Iowa 191. 


N.Y.—Bradley v. Covel, 4 Cow. 349; 
Abeel v. Radcliff, 15 Johns. 505. 


Pa.—Diller v. Roberts, 13 Serg.&R. 
60, 15 Am.D. 578. phages 


S.C.—Fronty v. Wood, 20 S.C.L, 
ot Dorrill v. Stephens, 15 S.C.L,. 

Eng.—Thetford v. Tyler, 8 Q@.B. 95 
55 E.C.L. 98, 115 Reprint 810; Buck. 
worth v. Simpson, 1 C.M.&R. 834, 149 
Reprint 1317; Doe v. Bell, 5 T.R. 471 
101 Reprint 265. ; 


And see Landlord and Tenant §! 


Root, :2) EiCas. 


“In the absence of any express 
agreement, the implication of law 
would be, that each party assented to 
a continuance of the tenancy, at the 
Same rent.” Abeel v. Radcliff, 15 
Johns. (N.Y.) 505, 508. 


39. Newell v. Sanford, 13 Iowa 191; 
nae v. Radcliff, 15 Johns. (N.Y.) 


fa] ' Reason for rnle.—‘“The plain- 
tiffs not having paid for these build- 
ings, nor given a new lease, are now 
seeking to deprive the defendant of 
any benefit from the improvements 
made, at all events, under a belief 
and expectation that he was to re- 
ceive a compensation for them. This 
must strike every person as being 
highly inequitable and unjust. It is 
no answer to say, that the plaintiffs 
may bring an ejectment, and recover 
possession of the land, and in that 
way deprive the defendant of his im- 
provements. If they choose in that 
way to put an end to the tenancy, they 
may probably doit. But if they elect 
to consider the defendant a tenant, 
and briny an action that can only be 
Supported on the supposition that the 
relation of landlord and tenant still 
exists, the defendant is entitled to 
the full benefit of the rule so explicit- 
ly laid down by Lord Kenyon, in the 
case of Doe v. Bell, 5 T.R. 471, 101 
Reprint 265; that where a tenant 
holds over, after the expiration of his 
term, without having entered into any 
new contract, he holds upon the 
former terms.” Abeel v. Radcliff, 15 
Johns. (N.Y.) 505, 509. 


40. Griffin v. Knisely, 75 Ill. 411; 
Higgins’ v. Halligan, 46 Nl. 173: 
Poole v. Engelke, 38 A. 823, 61° Nid: 
Law 124; Elgar v. Watson, C.&M. 494, 
41 E.C.L. 270, 174 Reprint 605. 


{a] Occupation between expiration 
of term and summary warrant.—Un- 
der Code Civ. Proc. § 2253, providing 
that the issuance of a warrant in sum- 
mary proceedings cancels the lease, 
but does not prevent the landlord 
from recovering accrued rent, or for 
use and occupation to the time the 
Warrant was issued, rent accruing 
after the issuance of a precept and up 
to the issuance of the warrant is pay- 
able only on the basis of the reason- 
able value of the use and occupation 


of the premises. Dorb vy. 4 ig 
121 N.Y.S. 584. WESREREIY 


41. Commelin y. Thiess & Co.. 31 
Ala. 412, 70 Am.D. 499; Griffin v. 
Knisely, 75 Ill. 411; Thetford v. Tyler, 


Same title and section number. 
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be awarded a larger sum for the continued wccupa- 
tion if there are circumstances to show that an in- 
creased rent would be demanded,** or where the 
landlord notified tenant that he must pay increased 
rent after expiration of his lease.** Where the land- 
lord does not consent to the continued occupancy 
after the termination of the lease, the amount re- 
coverable is not determined by the rental value fixed 
by the lease but is the reasonable value of the use 
of the premises;** and if it appears that the prem- 
ises have been materially damaged in comparison 
with the condition for which the rent was stipulated, 
that rent is of slight value as a eriterion.*° 


[§ 67] C. Other Matters Affecting Amount—l. 
Amount of Land Occupied. In an action for use and 
occupation there ean be no recovery except for land 
actually ocecupied.*® 


[§ 68] 2. Duration of Occupancy—a. Where No 
Term Fixed. If there is no definite term fixed by 
agreement, there can be a recovery only for the 
time that the premises were occupied,** since the 
implied contract ceases as soon as the occupancy 
ecases.48 No express time being limited, the re- 


$°@Q.B: 95, 55 ECL.’ 93, 115° Reprint 
810; Elgar v. Watson, C.&M. 494, 41 
ic.L. 270, 174 Reprint 605. 


extent of the 
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tion, plaintiff can only recover to the 
‘ occupation proved.” 
Richardson. v. Hall, 1 B.&B. 50, 5 E.C. 
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muneration must necessarily accrue from day to 
day.*® 


[§ 69] b. Where Term Fixed—(1) Occupancy 
Abandoned before Expiration of Term. While it has 
been held®°® or said®! in some decisions that, although 
there is an agreement for a fixed term, a landlord 
can only recover in an action of assumpsit for use 
and occupation for the time that the tenant has 
actually occupied the premises, either by himself or 
by his subtenant, the weight of authority is that, if 
possession had been taken by the tenant, a recov- 
ery for the entire term may be had where the ten- 
ant voluntarily quitted the premises before the ex- 
piration of his term,®? and that too, although there 
is only an executory agreement for a lease;°* and 
the contract may be looked to to ascertain the 
amount of the rent and the length of the term agreed 
on.®+ It has been held, however, that, although the 
tenant quits the premises without giving notice, 
if the landlord subsequently relets them at a time 
when no rent was due from the first tenant, the 
landlord cannot recover from him rent for the period 
elapsing between the time the tenant quit and the 
time of reletting the premises.°°® 


642, 173 Reprint 149. 


[b] In New York (1) the rule of 
the text has been recognized. West- 


42. Elgar v. Watson, supra. 


43, Griffin v. Knisely, 75 Ill. 411; 
Higgins v. Halligan, 46 Ill. 173. And 
see Landlord and Tenant § 1164. 

[a] Reason assigned is that sucha 
helding over by the tenant will be 
construed as an implied agreement 
that he shall hold the premises 
on the new terms imposed, notwith- 
standing any objection he may have 
made to the terms. Griffin v. Knisely, 


75 Ill. 411. 
44, City of Detroit v. Gleason, 74 
N.W. 880, 116 Mich. 564; Poole v. 


Engelke, 38 A. 823, 61 N.J.Law 124. 
45, Poole v. Engelke, supra. 
Destruction of premises see infra 

§ 72. 

46. Missouri Pac. R. Co. v. Atchi- 
son, 23 P. 610, 43 Kan. 529; Steele 
v. Thayer, 30 N.W. 758, 36 Minn. 174; 
Herrmann v. Curiel, 38 N.Y.S. 343, 3 
App.Div. 511; Karlson v. Odland, 212 
N.W. 50, 51 S.D. 62. 

[a} Thus (1) in an action for the 
use and occupation of a small portion 
of a tract of land, where the value of 
such portion is not shown, a verdict 
for the amount proved as the value 
of the whole tract and a judgment 
based thereon is erroneous. Mis- 
souri Pac. R. Co. v. Atchison, 23 P. 
610, 43 Kan. 529. (2) And where a 
recovery is sought for the use and oc- 
cupation of premises described, de- 
fendants can only be held liable for 
such part of the premises aS were 
shown to have been used and occupied 
by them. Steele v. Thayer, 30 N.W. 
758, 36 Minn. 174. 

47. Ala.—Crommelin vy. Thiess & 
Co., 31 Ala. 412, 70 Am.D. 499. 

Tll.—Hansen v. Stein, 201 IJll.App. 
501. 

Minn.—Sanford v. Johnson, 4 N.W. 
43, 26 Minn. 314. 

Bng.—Gibson v. Kirk, 1 Q.B. 850, 
41 E.C.L. 807, 113 Reprint 1357. 

N.B.—Heaton v. Roderick, 67 Dom. 
1, Re 2 be 

Ont.—McFarlane v. Buchanan, 12 U. 
FON GHEA ASC 

“In an action for use and occupa- 


L. 497, 129 Reprint 642. 

48. Gibson v. Kirk, 1 Q.B. 850, 41 
E.C.L..807, 113. Reprint 1357; Heaton 
Vv. Roderick, (N.B.) 67 Dom.L.R. 271; 
McFarlane v. Buchanan, 12 U.C.C.P. 
(Ont.) 591. 

49. Gibson v. Kirk, 1 Q.B. 850, 41 
B.C.L. 807, 113 Reprint 1357; McFar- 
Lane v. Buchanan, 12 U.C.C.P. (Ont.) 
Spo. 


50. Carroll v. Finnagan, 
No. 2,453, 1 Cranch C.C. 234. 


51. See New York cases infra note 
52. 

52, A. G. Rhodes ‘Furniture Co. v. 
Weeden, 19 So. 318, 108 Ala. 252; Tul- 
ly v. Dunn, 42 Ala. 262; Crommelin v. 
Theiss Si 7Ala 4125 70m Am De 499); 
Barlow v. Wainright, 22 Vt. 88, 52 Am. 
D. 79; Pinero v. Judson, 6 Bing. 206, 
19 E.C.L. 100, 130 Reprint 1259; Jones 


5 F.Cas. 


v. Reynolds, 7 C\&P. 335, 32 EH.C.L. 
642, 173 Revrint 149; Gibson v. Cour- 
thorpe, 1 (D\&R. 206) 116! (H.C.L. 3:3; 


Whitehead v. Clifford, 5 Taunt. 518, 
1 B.C.L. 266, 128 Reprint 791. 

“An actual personal occupation is 
not necessary to sustain the action, 
when the lessee (that is, a tenant for 
a term under an agreement) has en- 
tered and taken possession, and the 
term has become vested in him, as he 
‘holds’ within the words of the stat- 
ute, (Code, § 2206), although he does 
not occupy. For, as against such a 
tenant, who has once entered, and be- 
come vested with the term, a recovery 
of the rent for the entire term may be 
had, without any other proof of use 
and occupation than such entry by 
him, although it may appear that he 
afterwards quitted the premises long 
befora his term expired.’”” Crommelin 
v. Thiess & Co., 31 Ala. 412, 420, 70 
Am.D. 499. : 

[a] hus, if a down be let by an 
instrument not under seal for the pur- 
pose of digging copper ore, an action 
for use and occupation may be main- 
tained if defendant has ever taken 
possession; and if he has once taken 
possession he is liable to all subse- 
quent rent until the determination of 
the tenancy, whether he has continued 
to work the minerals o1 not. Jones 
y. Reynolds, 7 C.&P. 335, 32 E.C.L. 


lake v. DeGraw, 25 Wend. 669; Little 
v. Martin, 3 Wend. 219, 20 Am.D. 688. 
(2) The dicta to the contrary in cas- 
es based on a difference in the 
phraseology of a local statute then 
in effect, and a former statute which 
was a copy of 2 Geo. IIc 19 (Croswell 


v. Crane, 7 Barb. (N.Y.) 191; Seaman 
v. Ward, 1 Hilt. (N-Y.) 52, 55; “Beach 
v. Gray, 2 Den. (N.Y.) 84; Wood v. 


Wilcox, 1 Den. (N.Y.) 37) have been 
noticed and expressly disapproved by 
the court of appeals and other courts 
of that state (Hall v. Western Trans- 
portation Co., 34 N.Y. 284, 286; Hoff- 
man v. Delihanty, 13 Abb.Pr. (N.Y.) 
388). (3) “The reasons why no 
change was intended, or can be right- 
fully maintained, are well stated in 
the opinion of the supreme court in 
Hoffman v. Delihanty, 13 Abb.Pr. 388. 
In the first place, the statute was 
originally remedial; and as it had 
been beneficient in its operation, there 
was no motive to limit its application. 
The revisers have left no note of an 
intention to alter the law, which we 
argue they would have done, if any 
such intention existed. And the well- 
settled rule of interpretation, so forci- 
bly expressed in the following cita- 
tion from the opinion of a most emi- 
nent judge, admonishes us to be slow 
in adopting a belief of so important 
an innovation upon a _long-settled 
principle, as is here contended for: 
“Where a law, antecedently to a revi- 
sion of the statutes, is settled, either 
by the expressions in the statutes or 
adjudications on them, the mere 
change of phraseology shall not be 
deemed or be construed a change of 
the law, unless such phraseology evi- 
dently purports an intention in the 
legislature to work a change.’” Hall 
v. Western Transportation Co., 34 N. 
Y. 284, 286. 


53. Haas Bros. v. Craft, 64 So. 163, 
9 Ala.App. 404. 


54. Haas Bros. v. Craft, supra. 

55. Hall v. Burgess, 5 B.&C. 332, 
11 E.C.L. 485, 108 Reprint 124 (“By 
letting the premises to another per- 
son, the landlord shewed that he did 
not choose to consider the defendant 
as his tenant any longer’’). 
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[§ 70] (2) Termination of Tenancy by Landlord 
under Power Reserved in Lease. Where, between 
rent days, a landlord terminates the tenancy in pur- 
suance of a power reserved to him therein, he can- 
not maintain an action for use and occupation of 
the premises after the last rent day and prior to 
the termination of the tenancy.°® 


[§ 71] 3. Beneficial Enjoyment. Since an action 
of assumpsit for use and occupation is equitable in 
its nature, plaintiff can in no case recover more than 
he is in equity and good conscience entitled to;°‘ 
and it has frequently been held or said that the ten- 
ant is not answerable in this form of action unless 
he has had the beneficial enjoyment of the prop- 
erty,°* or unless the occupation has been beneficial.°° 
In accordance with this principle it has been held 
in a number of English cases that, if the tenant is 
deprived of all beneficial enjoyment of the premises 
by reason of the landlord’s default, the landlord can 
recover nothing in assumpsit for use and occupa- 
tion;®° and that, if, through the landlord’s default, 
the tenant was deprived of the beneficial enjoyment 
of the premises for a part of the term for which they 
were leased, there can be no recovery for any part 
of the term during which the tenant was deprived 
of any beneficial enjoyment of the premises;®* and 
these decisions have been approved in some American 
cases,°? in one of which it was held that where, by 
reason of the landlord’s failure to repair a shed in 
accordance with his agreement, defendant had been 
compelied to remove his chattels to another place, 
there could be no recovery for use and occupation 
for the time defendant was deprived of the bene- 
ficial enjoyment of the premises.°* However, all 
of the English decisions here cited have been ex- 
pressly overruled on the ground that there is no 


56. Nicholson v. Munigle, 6 Allen,1016. (2) 


USE AND OCCUPATION 


And where a nuisance oc- 


implied warranty on a lease of a house, or of land, 
that, it is or shall be reasonably fit for habitation 
or cultivation.*+* 

[§ 72] 4. Destruction of Premises. It has been 
held that a recovery may be had for the entire 
term although the premises were burned down and 
no longer inhabited by the tenant,®® at least where 
there is no offer by him to deliver up the Jand.°® 
Where, by reason of a fire, the continued occupation 
of the premises by the tenant is under changed 
conditions, he is liable only for the reasonable value 
of the use and occupation which is not to be deter- 
mined by rent fixed by the lease.®? 


[§ 73] 5. Eviction of Tenant. Where the tenant 
is evicted from part of the premises by title para- 
mount to that of the lessor, the landlord may, not- 
withstanding the eviction, recover, in an action for 
use and occupation, for the portion of the premises 
enjoyed by the tenant;®* and where the tenant is 
so evicted from the whole of the premises, it would 
seem that, if he has derived a substantial benefit 
from the use of the premises, although he does not 
hold them for the entire term, equity would require 
that he should pay a quantum meruit;®® but it has 
been held that if, by reason of such eviction, he was 
deprived of all benefit from his occupation, nothing 
may be recovered from him in an action for use 
and oecupation.”° If the landlord himself evicts the 
tenant from a part of the premises, he can recover 
nothing in an action for use and occupation of the 
residue of the demised premises while such evic- 
tion continued.” 


[§ 74] 6. Statute Fixing Period of Use. It is 
competent for the legislature to fix arbitrarily the 
maximum which the court may allow for the depriva- 


45, 128 Reprint 244. 


[§§ 70-74. 


(Mass.) 215, 219. 

“She made all the payments which 
by the lease she had agreed to make 
in consideration of her possession un- 
der it; and when the lease expired, 
she agreed to no substitution for any 
of its terms, and we think the law 
eannot imply any.” Nicholson v. 
Munigle, supra. 

57. Potter v. Truitt, 3 Har. (Del.) 
831; Wheeler v. Shed, 1 D. Chipm. 
(Vt.) 208. 

58. Gilhooley v. Washington, 4 N. 
Y. 217; Wheeler v. Shed, 1 D.Chipm. 
(Vt.) 208. : 

59. Kline v. Jacobs, 68 Pa. 57; Ed- 
wards v. Etherington, R.&M. 268, 21 
B.C.L. 748, 171 Reprint 1016. 


60. Salisbury v. Marshal, 4 C.&P. 
65, 19 E.C.L. 409, 172 Reprint 609; 
Hearn v. Tomlin, Peake 253, 170 Re- 
print 147. 

61. Cowie v. Goodwin, 9 C.&P. 378, 
Se TOChiby WAGs aliel Wbxchopmbayie tage KO ons 
lins v. Barrow, 1 M.&R. 112, 174 Re- 
print 38; Edwards v. Etherington, 
R.&M. 268, 21 E.C.L. 748, 171 Reprint 
1016. 

[a] Thus (1) a tenant of a house 
from year to year, not under any 
agreement to repair, may quit, with- 
out previous notice to his landlord, 
on the premises becoming unsafe and 
useless, from want of repairs; and 
such tenant is not liable in an action 
for use and occupation for any rent 
after the occupation has ceased to be 
beneficial. Edwards vy. Etherington, 
R.&M. 268, 21 E.C.L. 748, 171 Reprint 


curred during the tenancy which put 
an end to the comfortable occupation 
of the premises, and the nuisance was 
not remedied by the landlord, and the 
tenant quitted as soon as he could ob- 
tain other premises, he was not liable 
in assumpsit for use and occupation 
for the time between the occurrence 
of the nuisance and that at which he 
quitted the premises. Cowie v. Good- 
Visio 8) LO CAeS Bie MSRM IDO On. rads GET/R} 
Reprint 877. 


62. Gilhooley v. Washington, 4 N. 
Ne 217, 219; Kline v. Jacobs, 68 Pa. 
ol. 

“In the equitable action for use and 
occupation the English courts hold, 
that the tenant is not answerable un- 
less he has had the beneficial enjoy- 
ment of the property, and they have 
gone a great way in protecting the 
tenant against disturbances of all 
kinds. (Hdwards v. Hetherington, 7 
D.&R. 117, 16 B.C.L. 271; Salisbury v. 
Marshal, 4 C.&P. 65, 19 H.C.L. 409, 172 
Reprint 609; Cowie v. Goodwin, 9 C.& 
P. 378, 38 H.C.L. 226, 173 Reprint 877; 
Smith v. Marrable, C.&R. 479, 41 E.C. 
i 263. 7s Reprint) 598-5 Collins tiv: 
Barrow, 1 M.&R. 112, 174 Reprint 
38).” Gilhooley 'v. Washington, 4 N. 
NG VIA AO 


63. Potter v. Truitt, 3 Har. (Del.) 
Byils 


64. Hart v. Windsor, 12 M.&W. 68, 
152 Reprint 1114. 


65. Izon v. Gorton, 5 Bing.N.Cas. 
501, 35 E.C.L. 271, 132 Reprint 1193. 


66. Baker v. Holtpzaffell, 4 Taunt. 


“The landlord could not enter to 
rebuild, the tenant might have re- 
built the premises if he had so 
pleased, and occupied them at any 
time within the term, he therefore 
must be taken still to hold the land, 
which is sufficient to satisfy the 
words of the statute.” Baker v. 
Holtpzaffell, supra. 


67. Wells v. Nathan M. Sto 8 
264 Ill.App. 326. Dee 


68. Christopher v. Austin, 11 N.Y. 
216; Tomlinson v. Day, 2 B&B. 680, 
6 E.C.L. 327, 129 Reprint 1128. 


69. Fitchburg Cotton Mfg. Corpo- 
ration v. Melven, 15 Mass. 268. ns 


70. Wheeler v. Shed, 1 D.Chipm. 
Cit) 208. See also dictum to that 
effect in Fitchburg Cotton Mfg. Cor- 
poration y. Melven, 15 Mass. 268, 270. 


“It may often happen that the les- 
see will suffer a loss, by being evicted, 
that would overbalance the advantage 
of holding the premises for a part of 
the term. In such a case, equity 
would concur with the rule of law 
Which prohibits an apportionment of 
the ment.) Fitchburg Cotton Mfg. 
Corporation vy. Melven, supra. 


[a] As, for instance, where he was 
turned out of possession after making 
Prope taon for crops, which he could 
neither reap nor enjoy. Wheeler v. 
Shed, 1 D.Chipm. (Vt.) 208. 


71. Leishman y. White, 1 Allen 
(Mass.) 489; Christopher v. Austin, 
11 N.Y. 216. See also supra § 48; and 
Landlord and Tenant § 1117. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 74-76] 


tion of the use of lands,*? as by providing that plain- 
tiff cannot recover for the use and occupation of 
premises for more than five years prior to the com- 
mencement of the action.“ 


[§ 75] 7. Medium of Payment. In jurisdictions 
where an action for use and occupation will lie not- 
withstanding the rent is to be paid in erops to be 
grown and not in money,** the market value of the 
crops at the time they should have been delivered 


*USEFUL.! In its general application, capable 
of any beneficial use, in contradistinetion to “frivol- 
ous,” “immoral,” “injurious,” “mischievous,” “per- 
nicious,” and “worthless.”2. In the connection in 
which employed, the term may refer to something 
that is profitable,? proper,* or even to something 
having adaptability to producing pleasant emotions,? 
or tending to promote pleasure, refinement, comfort, 


USE AND OCCUPATION—USEFUL 
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may be recovered."® 


[§ 76] 8. Effect of Commencement of Suit. 
There can be no recovery in assumpsit for use and 
occupation for a period subsequent. to the commence- 
ment of the suit;7® and if the state of demand 
claims for a period after the commencement of the 
suit, the judgment must be regarded in reference 
to the state of demand and will be reversed.?7 


and useful ‘apparatus,’ ”’® “new and useful improve- 
ment,”® “new and useful machine,”!® “new and use- 
ful operation,”+! “new and useful pattern or print,”?2 
“new, useful and original shape,’”’!? “useful art,’’4 
“useful as a design,”!> “useful business enterpris- 
es,”1° “useful business or occupation,”!7 “ ‘useful’ 
enterprise,”*® “useful fowl or animal,’® “useful 
inventions,”?° “useful mechanism,”?! “useful occu- 


depending upon the sense of the beautiful.® 
“Lawful and useful businesses,”? “new 


Phrases: 


72. Logan v. Davis, 180 N.W. 184, 
190 Iowa 278. 


73. See statutory provisions. 

74 See supra § 41. 
Eig Butler v. Baker, 5 Ohio St. 
‘) 5 

76. Hunt v. Howell, 8 N.J.Law 61. 

77. Hunt v. Howell, supra. 

1. See also Use ante; Usefulness 
post; Useless post. 

Meaning of term in patent law 


with reference to mechanical inven- 
tions see Patents §§ 58-63. 


2. Dickinson v. Hall, 14 Pick. 
(Mass.) 217, 219, 25 Am.D. 390. 


“Beneficial” 7 C.J. p 1045. 
Em volous’ 2i7/ C.J D907. 
“Immoral” 31 C.J. p 251. 

CInjuwmouszese C.J PD ydl4- 


3. Dickinson v. Hall, 14 Pick. 
(Mass.) 217, 220, 25 Am.D. 390. 


4. Dowagiac Mfg. Co. v. Brennan 
& Co., 156 F. 213, 215. 

[a] “Proper” synonymous. — As 
used in rule 14 cl. 4 of the Circuit 
Court of Appeals, (150 F. xxviii, 79 
C.C.A. xxviii), providing that, when- 
ever it shall be necessary or ‘‘proper,” 
in the opinion of the presiding judge, 
that original papers should be in- 
spected in the court upon writ of er- 
ror or appeal, the presiding judge may 
make such order for the safe-keeping 
and return of such original papers, as 
to him may seem “proper,” etc., the 
word “proper” held equivalent to the 
words “useful” or ‘aidful.’”’ Dowa- 
giac Mfg. Co. v. Brennan & Co., 156 F. 
21S 205. 

“Proper” 50 C.J. p 721. 


5. Rowe v. Blodgett & Clapp Co., 
LOSeh nS tioss (4eblaook,, Gi, 162,50: ©.CLA: 
120 [quot H. S. Earle Mfg. Co. v. 
Clark & Parsons Co., 154 F. 851, 852; 
Roberts v. Bennett, 136 F. 193, 195, 69 
CiCrA. 5335. Eaton Vv. Lewis, 115 -F. 
635, 636]. See Goudy v. Hansen, 247 
F. 782, 784, 159 C.C.A. 642; Dominick 
& Haff v. R. Wallace & Sons Mfg. Co., 
209 E223, 224,°126 C.CAL 8173" Wil= 
liams Calk Co. v. Neverslip’ Mfg. Co., 
136 F. 210, 215; Northrup v. Adams, 
18 F.Cas.No. 10,328, 2 Bann.&A. 567. 
See also Patents § 1038. 


6. Ex p. Schulze-Berge, 42 Off.Gaz. 
293 [quot Westinghouse Hlectric & 
Mfg. Co. v. Triumph Electric Co., 97 
F. 99, 102, 88 C.C.A. 65, 68 (quot H. S. 


.text phrase, the court said: 


7 9922 
pation, 


Harle Mfg. Co. v. Clark & Parsons Co., 
154 °F. 851, 852)]. 


7. Ex p. Murphy, 97 P. 199, 8 Cal. 
App. 440, 448. 


S-- olin Trey Gould: 8= DiC. "4105-4145 


[a] Heid not “new and useful ‘ap- 
paratus.’ ’—In holding an advertis- 
ing balloon not included within the 
“This 
application, when stripped of its ver- 
biage, is simply an application for a 
patent for the discovery that it would 
be a good thing to attach advertise- 
ments permanently to balloons; this 
certainly does not come within the 
law protecting a new and useful ‘ap- 
paratus.’ Even as a new and useful 
operation it might be doubtful.” In 
re Gould, 8 D.C. 410, 414. 

S Tilghman v. Proctor, 102 U.S. 
MO wale See Oe lu EL. aah ee YCOGRINS ave 
Burden, 15 How. (U.S.) 252, 266, 14 L. 
Ed. 683; In re Gould, 8 D.C. 410, 413. 

10. Corning v. Burden, 15 How. (U. 
S.) 252, 265, 14 L.Ed. 683. 

11. In re Gould, 8 D.C. 410, 414. 

12. Westinghouse Electric & Mfg. 
Co. v. Triumph Electric Co., 97 F. 101, 
33. C.GlAz 165,) 68. 

13. U. S. Rev. St. § 4929 [before 
amendment of May 9, 1902] (Comp. St. 
[1916] § 9475) [quot Smith vy. Whit- 
man Saddle Co., 13 S.Ct. 768, 148 U.S. 
674, 678, 37 L.Ed. 606; Goudy v. Han- 
Seny-c4t Hp S2e- 1 Son rl be- C.C.A. 642 
(‘the amended section differs from 
the original section in using the word 
‘ornamental’ to specify and character- 


lize the features which every design 


must have, and in omitting the word 
‘useful’ from its enumeration’); H. 
S. Earle Mfg. Co. v. Clark & Parsons 
Co,, [54 B.'851> > Williams Calk Cow v; 
Neverslip Mfg. Co., 136 F. 210, 215; 
Westinghouse Electric & Mfg. Co. v. 
Triumph Electric Co., 97 F. 101, 38 C. 
GrYA.. 65, 673) Northrup vii Adams, 118 
F.Cas.No, 10,328, 2 Bann.& A. 567]. 


14 See Art 5 C.J. p 588 note 10% 
[a]; also p 589 text and note 20. 


15. Roberts v. Bennett, 136 F. 198, 
VOR iC 9ne ZAG 533. 

16. Dobbins v. Los Angeles, 25 S. 
Ct. 18, 195 U.S. 223, 236,:49 L.Ed. 169; 
Goytino v. McAleer, 103 P. 174, 10 Cal. 
App. 683, 684. 

{a] Other enterprises distinguish- 
ed.—Goytino v. McAleer, 103 P. 174, 
10 Cal.App. 6838, 684 [cit Dobbins v. 
Los Angeles, 25 S.Ct. 18, 195 U.S. 223, 
238, 49 L.Ed. 169]. 


“useful or beneficial purposes,”?? “use- 


17. Dobbins v. Los Angeles, 25 S. 
Curls pl95 U.S 228 esos) bab lo. 


18. Goytino v. McAleer, 103 P. 174, 
10 Cal.App. 683, 684. 


[a]  Poolroom not “useful enter- 
prise.”—The business of conducting 
public billiard halls and poolrooms 
held not a “useful enterprise” within 
the rule that a municipality cannot 
say who Shall exercise the right of 
engaging in a lawful business havy- 
ing no injurious tendency. Goytino 
v. McAleer, 103 P. 174, 10 Cal.App. 
683, 684 [cit Ex p Murphy, 97 P. 199, 
8 Cal.App. 440, 448; Ex p. Meyers, 
94 P. 870, 7 Cal.App. 528, 530 (last 
two cases not using text phrase in 
their characterization of such place) ]. 


19. See Animals § 202 note 7 [b] 
(as used in statute relating to cruelty 
to animals). 


waee: Scott’s Estate, 28 Pa.Dist. 292, 


[a] Phrase construed in testa- 
mentary trust.—Where a testator, be- 
queathed to a city a fund, invested in 
government bonds, in trust to expend 
the income in giving premiums ‘to 
ingenious men and women who make 
useful inventions” but limiting each 
premium to twenty dollars; and 
about a century afterwards, due to 
the smallness of the premiums and 
the accumulation of income, the fund 
had been increased more than twen- 
ty-fold, the court, applying the ‘cy- 
pres” doctrine, decreed that the pre- 
miums should be increased to a sum 
not exceeding eight hundred dollars, 
and, construing the text phrase, said: 
“The premiums shall be awarded for 
useful inventions, which shall include 
any inventions that will be useful 
to mankind in the advancement of 
chemical, medical, or any other 
science, or in the development of in- 
dustry in any form; the test being 
that the invention is, in the judgment 
of the trustees, definitely accomplish- 
ed, and that it may add to the com- 
fort, welfare and happiness of man- 
ude Scott’s Estate, 28 Pa.Dist. 292, 

aL. inire Gould, Se DiC 410i ease 


22. Ex p. Murphy, 97 P. 199, 8 Cal. 
App. 440, 448. 

23. Herminghaus v. Southern Cali- 
fornia Edison Co., 252 P. 607, 621, 200 
Calves. 

[a] Not limited to irrigation of 
cultivated lands.—Water Commission 
Act (St. [1913] p 1012) § 42, constru- 


*By CARLOS M. SANDOVAL (Useful—Usurper inclusive). 
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ful, or mechanical and industrial arts,”?* “useful or 


mechanical art.”?° 


USEFULNESS.’® 


well as the present. 
USELESS.??® 


utility whatever.*? 


Impracticable ;3° 


the term is elsewhere discussed.*? 
USE-PLAINTIFF.?* 
USER. [§ 1] A. Common 


ing term 
poses,” as used in act, held not to con- 
fine such térm as used in § 11, making 
subject to appropriation all waters 
not used for “useful and beneficial 
purposes,” to waters used for irriga- 
tion of cultivated lands. Herming- 
haus v. Southern California Edison 
€o.; 252 P. 607, 621; 200 Cal. 81. 


24. See Art 5 C.J. p 589 text and 
note 21. 


25. See Art 5 C.J. p 589 text and 
note 22 

26. See also Useful ante; Useless 
post. 

27. Mills Eminent Dom. § 198 


[quot Southern R. Co. v. Morris, 42 
So. 17,°143 Ala. 628, 630; Chesapeake, 
oO. & S. W. R. Co. v. Dyer County, 11 
S.W. 948, 944, 87 Tenn. 712, 718]. 

28. Mills Eminent Dom. § 198 [quot 
Southern R. Co. v. Morris, 42 So. 17, 
143 Ala. 628, 630; Chesapeake, O. & 
SW. I. Co: v. Dyer County, 11, Sow. 
943, 944, 87 Tenn. 712, 718 (both cases 
construing the term with reference to 
the duty of a railroad to restore a 
highway, which it crosses, to its for- 
mer state so as not to impair its use- 
fulness) ]. 


29. See also Useful ante; 
ness ante. 


20.. Wheeler v. Clipper Mower, etc., 
Co., 29 F.Cas.No. 17,493, 10 Blatchf. 
181, 6 Fish.Pat.Cas. 1, 2 Off.Gaz. 442. 


“Impracticable” 31 C.J. p 259. 


31. See Gibbs v. Hoefner, 19 F. 323, 
324; Wheeler v. Clipper Mower, etc., 
Co., 29 F.Cas.No. 17,493, 10 Blatchf. 
181, 6 Fish.Pat.Cas. 1, 2 Off.Gaz. 442. 


[a] “A machine cannot be pro- 
nownced useless or impracticable, be- 
cause it is susceptible of improvement 
which will obviate or prevent embar- 
rassment to its most perfect opera- 
tion.” Wheeler v. Clipper Mower, etce., 
Co., 29 F.Cas.No. 17,493, 10 Blatchf. 
181, 6 Fish.Pat.Cas. 1, 2 Off.Gaz. 442 
[cit Gibbs v. Hoefner, 19 F, 323, 324]. 
See also Patents §§ 60-62. 


22. See Highways § 232. 

33% See Parties §§ 48-63. 
34. Century D. 

“Wse”’ as verb see Use §§ 5-10. 


&5.. Forcht v. North American Life 
& Casualty Co., 172 N.W. 781, 42 S.D. 
27, 30. 

{a] Held not to be user and hand- 
ler of dynamite.—A hardware clerk 
who had to handle dynamite in the 
regular pursuit of his occupation, and 
who sold two sticks to young men 
who were celebrating the Fourth of 
July, held not to become a “user and 
handler of dynamite,’ ( a more haz- 
ardous occupation, rendering his pol- 
icy void), when he accompanied the 
purchasers to an alley, where the 
dynamite was set off. Forcht vy. 
North American Life & Casualty Co., 
172 N.W. 781, 42 S.D. 27, 30. 


Useful- 


The term implies capabilities 
for use;27 and is said to appertain to the future as 


As used in a statute author- 
izing the discontinuance of highways, the meaning of 


or Ordinary Sense. 
One who, or that which, uses,?* as in the phrase 


“useful or beneficial pur-f 


USEFUL—USQUE AD 


“aser and handler of dynamite. 


1935 


[§ 2] B. Legal Sense.** The actual exercise®’ or 


USES.*° 


enjoyment®® of any right or property.*° 


USES, STATUTE OF.*? 


possessing no 


U. S. No. 1. A grade of strawberries.*? 


USQUE AD. As far as; till; until; to; up to;** 
and it is said to be construed as exclusive.** 


The 


term is used to introduce various Latin phrases.*® 


Usque ad filum aque.*® 
thread of the stream.’’*7 
of land bounded by rivers.*® 


36. See also Adverse User 2 
p 36 text and note 55; Misuser 40 
p 1229; Nonuser 46 C.J. p 494. 


37. “Exercise” 25 C.J. p 165. 
38. “Enjoyment” 20 C.J. p 1263. 


39. Black L. .D. See People v. 
Struble, 113 N.E. 938, 939, 275 Ill. 162. 


[a] With reference to corpora- 
tions.—In a prosecution for felonious- 
ly receiving certain checks, knowing 
that they had been stolen from a cor- 
poration, the ownership of the prop- 
erty in a corporation being a material 
averment, court said: ‘The corporate 
existence alleged must be proved ei- 
ther by the charter or articles of in- 
corporation, or by proof of ‘user,’ 
which means the exercise of corpo- 
rate powers and functions.” People 
Veer U DIC mi SiN EH Gedo sarelee ells 
162. See also Corporations § 175. 


Cross references: 


Dedication §§ 42 (acquiescence in 
user by public), 73-77 (user by pub- 
lic as acceptance of dedication), 
79-9144 (user by municipality as 
acceptance of dedication), 115-123 
(user aS evidence of dedication), 
136-13714 (dedicator’s right of user 
in dedicated land), 141 (right of 
user by public). 


Hasements §§ 17-88 (user as creat- 
ing). 

Highways §§ 3-30 (establishment by 
user}. 

Municipal Corporations §§ 3604-3607 
(establishment of street by user). 


Party Walls 8§ 16-19 (user or ac- 
quiescence in user); §§ 61-66 (user 
of wall and liability to contribute). 


Waters [40 Cyc 696 (elements of ad- 
verse user), 728 (loss of right by 
another’s adverse user) ]. 


40. Generally see Trusts ante p 
184, See also Hstates § 197 (spring- 
ing uses), § 198 (shifting uses); Per- 
petuities § 38 (void as violating rule 
against perpetuities). 


41. See Charities § 16 (as affecting 
charities); Trusts §§ 8, 267-269. 


42. Wilson v. Vlahos, 165 N.E. 408, 
409, 266 Mass. 370. 


[a] In Arkansas, “it is a custom 
of the trade . to grade strawber- 
ries as “U, S. No. 1s? and “Ark. No. 
2’s’ . .. ‘U. S.No. 1’ means berries 
not under % inch in diameter, not 
overripe nor underripe nor under de- 
veloped, free from rot and mold or 
foreign matter or blemishes or me- 
chanical injuries with a 10 per cent. 
tolerance as to size and 5 per cent. as 
to other standards. ‘Ark. No. 2’ means 
merchantable berries not up to No. 1 
and containing not over 8 per cent 
defects of any description.” Willson 
v. Vlahos, 165 N.E. 408, 409, 266 Mass. 
870 (quot testimony). 


43.. Burrill L. D. 


(ORE 
C.J. 


Literally “As far as the 
The extent of a boundary 


See Nichols v. Ramsel, 2 Mod. 280, 
281, 86 Reprint 1072. 

“As far as” see As 5 C.J. p 601 téxt 
and note 40. 

sors11? 62 C.J.>p, 955. 

SO G2) CJ APeLO mee 

“Until” ante. 

“Jp to” ante. 

44. See Dixon v. Terry, 4 Mod. 182, 
87 Reprint 337; Nichols v. Ramsel, 2 
Mod. 280, 86 Reprint 1072. 

[a] In connection with releases.— 
(1) Where defendant in action for 
trespass, for assault and battery 
‘pleaded a general release of all ac- 
tions, etc., from the beginning of the 
world ‘usque ad diem datus’ of the 
said release,” and the battery was! 
committed on the very day on which 
the release was dated, held the action 
was not discharged for the release did 
not include that day. Dixon vy. Terry, 
4 Mod. 182, 87 Reprint 337. (2) Where 
defendant in action for continuing 
trespass, from March until August, 
pleaded a payment on April 24th, 
which was received ‘in full satisfac- 
tion of all trespasses ‘usque ad’ the 
said 24th day of April,” the court 
held a trespass done on that day was 
not released. Nichols v. Ramsel, 2 
Mod. 280, 281, 86 Reprint 1072. 

45. See phrases infra this note 
and notes 46-48. 


[a] “Usque ad ceolum et ad in-~ 
fernum.’’—Morgan’s Estate, 20 Phila. 
(Bae Comoe 

[b] “Usque ad diem datus.”— 
ieee v. Terry, 4 Mod. 182, 87 Reprint 

[c] “UWsque ad [named date].”— 
Nichols v. RamSel, 2 Mod. 280, 86 Re- 
print 1072. 

46. See Boundaries § 786; 
ble Waters § 266; States §§ 
Waters [40 Cye 620, 621]. 


“Filum aque” 25 C.J. p 1129. 

47. Burrill L. D. [cit Bracton, fol 
208b]. 

“Thread of stream” 
ries § 76. 


48. In re McDonough, 30 U.C.Q.B. 
(Ont.) 288, 290. See Gilchrist’s Ap- 
peal, 4 Kulp (Pa.) 3. 


_ [a] “The invariable construction 
in this country (United States), has 
been, as it has been for centuries in 
England, that whenever land is sold 
and conveyed as being bounded by a 
watercourse, the watercourse ‘usque 
ad filum aque’ is ineluded.” Angell 
Watercourses (6th Ed.) § 11 [quot In 
De a a 30 U.C.Q.B. (Ont.) 288, 


[b] Held to apply with eater 
force to municipal Boundapiege a5 re 
McDonough, 30 U.C.Q.B. 288, 290. , 


[c] “It is to small streams, not 
navigable, that the principle e's 


Naviga- 
25, 263 


see Bounda- 


For later cases, developments and changes in the law see Annotations, same title and section num ber. 


USUAL.*® = Accustomed, 


events ;°? wonted ;°4 


“entire,”>8 
sronly764 


“exceptional,’”’®® 


applies.” 4 Kulp 


S (eee ron 

49. See also Unusual ante; 
ly post. 

50. Webster D. [quot McClure v. 
Nye, 133. P. 1145, 22 Cal.App. 248, 251; 
Swisher v. Illinois Cent. R. Co., 55 N. 
BH. 555, 559, 182 Tll. 538, 541; Chicago 
& A. R. Co. v. House, 50 N.E. 151, 153, 
172 Ill. 601, 605; State v. Snyder, 82 
S.W. 12, 182 Mo. 462, 513; Common- 
wealth v. Weber, 103 A. 348, 259 Pa. 
592, 597; Graham v. Commonwealth, 
51 Pa. 255, 258, 88 Am.D. 581; Roberts 
Coal Co. v. Corder Coal Co., 129 S.E. 
341, 143 Va. -£33, 142]; St; Louis 
Southwestern Ry. Co. of Texas v. 
Morrow, (Tex.) 93 S.W. 162, 163. 

[a] “Ordinary” substantially syn- 
onymous.—In prosecutions for homi- 
cide, in charging as to the presump- 
tion that persons intend the ordinary 
results of their acts, the words ‘‘nec- 

‘ essary,” ‘‘Sprobable,” ‘usual,’ and “or- 
dinary” held, substantially synony- 
mous. Beauregard vy. State, 131 N.W. 
347, 351, 146 Wis. 280, 289. 


“Accustomed” 1 C.J. p 737. 
“Common” 12 C.J. p 154. 
“Customary” 17 C.J. p 442. 
“Frequent” 27 C.J. p 905. 
“General” 28 C.J. p 608. 
“Habitual” 29 C.J. p 200. 
“Ordinary” 46 C.J. p 1132 
“Regular” 53 C.J. p 1168. 

51. Webster New Int. D. [quot Oil- 


men’s Reciprocal Ass’n v. Gilleland, 
(Tex.) 291 S.W. 197, '201]. 


52. Goldberg v. Norek, 166 N.Y.S. 
1028; 1024, 101s Misc. “371. 

{a] In relation to mortgage claus- 
es.—Construing a contract between 
a vendor and a purchase of realty re- 
quiring purchaser to execute a mort- 
gage containing the ‘usual’ second 
mortgage clauses, the court said: 
“Whether a clause is ‘usual,’ is a ques- 
tion of fact. Its determination de- 
pends upon whether it has been in 
general use. It is not a question of 
whether the clause has a certain le- 
gal effect, or even whether it con- 
forms to any statutory provision.” 
Goldberg v. Norek, 166 N.Y.S. 1023, 
1024, 101 Misc. 371. 

53. Webster D. [quot McClure v. 
Nye, 133 P. 1145, 22 Cal.App. 248, 250; 
Roberts Coal Co. v. Corder Coal Co., 
129 S.E. 341, 143 Va. 133, 142]; Web- 
ster New Int. D. [quot Oilmen’s Re- 
ciprocal Ass’n vy. Gilleland, (Tex.) 
291 S.W. 197, 201]. 

54. Webster New Int. D. [quot Oil- 
men’s Reciprocal Ass’n v. Gilleland, 
(Tex.) 291 S.W. 197, 201]. 

55. Beauregard vy. State, 131 N.W. 
347, 146 Wis. 280, 289. See McClure 
v. Nye, 13379 Ps 1145, 22 Cal.App. 248, 


Gilchrist’s Appeal, 


Usual- 


250 (describing “usual current” ex- 
penses). 
[a] “Necessary” synonymous.—In 


a homicide prosecution, in charging 
upon the presumption that one in- 
tends the results of his acts, the court 
said: ‘The specific intent to effect 
the result of such act, . is not 
presumed unless such result was ‘the 
necessary,’ ‘probable,’ ‘usual,’ or ‘or- 
dinary’ result of such act. The sev- 
eral words are used as alternatives 
and substantially as synonyms.” 
Beauregard v. State, 131 N.W. 347, 146 
Wis. 280, 289. 


common, 
general, habitual, ordinary, or regular;°® such as is 
in common,°! or general,®? use; such as occurs in 
ordinary practice, or in the ordinary course of 
also necessary;°° probable.°® 
The word has been distinguished from ‘“easual,’’®7 
“natural,’”’®° 


USUAL 


customary, Phrases: 


consequences of 


and 
tomary, 


“Necessary” 45 C.J. p 580. 


56. Beauregard v. State, 131 N.W. 
347, 146 Wis. 280, 289. 

[a] “Probable” synonymous.—In 
a homicide prosecution, in charging 
upon the presumption that one in- 
tends the results of his acts, the 
court said: “The specific intent to 
effect the result of such act, Si ch eC] 
not presumed unless such result was 
‘the necessary,’ ‘probable,’ ‘usual,’ or 
‘ordinary’ result of such act. The 
several words are used as alterna- 
tives and substantially as synonyms.” 
Beauregard v. State, 131 N.W. 347, 
146 Wis. 280, 289. 


“Probable” 50 C.J. p 419. 

57. Carter vy. Philadelphia Coal 
Con iirear 286, 290. 

“Casual” 11 C.J. p 28. 

58. Neill v. Order of United Friends, 
44 N.E. 145, 146, 149 N.Y. 480, 52 Am. 
Sere ions 


[a] In reference to occupation, 
“‘usual’ does not necessarily mean 
‘entire.’” Neill v. Order of United 
Friends, 44 N.E. 149 N.Y: 430, 


145, 
431, 52 Am.S.R. 738. 

“Entire” 20 C.J. p 1269. 

59. Carter v. Philadelphia Coal 
Co., 77 Pa. 286, 290; Beauregard v. 
State, 131 N.W. 347, 146 Wis. 280, 289 

{a] Referring to results of attack 
with deadly weapon, the court said: 

“While the gun barre: was, . . a 
dangerous weapon, blows with one, 
as in this case, not delivered with suf- 
ficient force to fracture the skull, 
would not necessarily, or generally, 
cause death. Perhaps such a result 
would rather be exceptional than 
usual.” Beauregard v. State, 131 N. 
W. 347, 146 Wis. 280, 289. 

60. Roberts Coal Co. v. Corder Coal 
Co. 1290S; 3412143 Van Le3,, 1422 


[a] “Natural” not synonymous.— 
Construing the word as used in min- 
ing lease, exempting lessee from dam- 
ages for “usual’’ wear and tear, the 
court said: “The word ‘riatural’ is 
not synonymous with ‘usual,’ and the 
former cannot be substituted for the 
latter in the lease.” Roberts Coal Co. 
v. Corder’ Coal 'Co:). 129 'S;Hi 341, 143 
Va. 133, 142. 

“Natural” 45 C.J. p 392. 


61. Neill v. Order of United Friends, 
44 N.E. 145, 146, 149 N.Y. 430, 52 Am. 
SARE dio Ss 


[a] Referring to occupation, 
“‘asual’ does not necessarily mean 
sonly./es Neill v. Order of 


United Friends, 44 N.E. 145, 
N.Y. 430, 431, 52 Am.S.R. 738. 
“Only” 46 C.J. p 1105. 
62. Neill v. Order 
Friends, 44 N.E. eh 
430, 52 Am.S.R. 738. 


63. Slaytor v. Newcastle-upon- 
Tyne Assessment Committee, 89 J.P. 
LOS 420 LR Ary, 29: 

64. Eoster-Latimer Lumber Co. v. 
Industrial Commission of Wisconsin, 
167 N.W. 4538, 167 Wis. 337, 341. 


65. Williams v. Sdn Francisco & 
N.'W. R. Co., 93°P:.122,6 Cal.App. 715, 
729; Thomas Keating Co. v. Inland 
Steel. Co., 195 N.W. 1016, 1018, 157 
Minn. 243; State v.. Rodman, 221 N.W. 
25, 34, 57 N.D. 230; Tapscott v. Bal- 
four, LR: 8 CieP. 46, 52; 1 Aspin: 501, 
502 (construed in charter-party). 


146, 149 


of 
"146. 


United 
149) N.Y. 


“free of all usual tenant’s rates and taxes,’’®? 
the ordinary and usual way,’’®4 
customary manner,”®* “natural, probable, and usual 


[66 C.J.] 119 


“A usual and an oceasional business,’’®* 


“in 
“in the usual and 


his act,”°° “ordinary or usual in- 


cident,”°" “other charges as usual,”’°*® “upon payment 
or tender of the usual charges,”®® 
"70 “ysual and customary business,”*? “usu- 


“gsual and cus- 


[a]. Construed in mining lease.— 
Provisions in a mining lease, running 
for a long term of years, requiring the 
mine to be worked ‘in the usual and 
customary manner,” held to mean the 
usual and customary manner at the 
time the work is done, and not at any 
subsequent period when mining meth- 
ods may have greatly changed, and 
lower grades of ore could be mined 
at a profit. Thomas Keating Co. v. 
Inland Steel Co., 195 N.W. 3016, 1018, 
157 Minn. 248. 

[b] Held not driving in such man- 
ner.—‘“‘It would be absurd to say that 
the reining or driving of a ‘runaway’ 
horse would be driving the animal ‘in 
the usual and customary manner of 
driving horses’,” Williams v. San 
Brancisco INO WwW. Ra Cos, 93 Pivk22; 
6 Cal:App: 715, 729. 

[c] Inability so to meet obliga- 
tions as constituting insolvency.— 
In speaking of the manner in which 
a bank must be able to meet the de- 
mands of its creditors in order to es- 
cape insolvency within the meaning 
of Comp. L. (1913) § 5189, the court 
said: ‘‘Yhe phrase ‘in the usual and 
customary manner,’ means not by 
forced and involuntary sale, but rath- 
er it means an ability to pay deposi- 
tors as banks usually do, and meet ali 
liabilities as they become due in the 
ordinary course of business.” State 
yea eom any 221 N.W. 25, 34, 57 N.D. 

66. Beauregard v. State, 131 N.W. 
347, 146 Wis.° 280, 288; Clifford v. 
State, 17 N.W. 304, 309, 58 Wis. 477. 

[a] In homicide instruction.—A 
charge that “a reasonable person in- 
tends all the natural, probable and 
usual consequences of his act’ held to 
state correct rule of law concerning 
intent. Beauregard v. State, 131 N.W. 
347, 146 Wis. 280, 288 [cit Clifford v. 
State, 17 N.W. 304, 309, 58 Wis. 477]. 

67. Chicago & A. R. Co. v. House, 
50 N.E. 151, 153, 172 Ill. 601, 605 Equot 
Swisher v. Illinois Cent. R. Co., 55 N. 
Bi nd5 9,1 O59 we l8 Zed bose b 4 

68. Stone v. Wright Wire Co., 
N.E. 471, 473, 199 Mass. 306. 


69. Western Union Telegraph Co. 
V.- Taylor, 104 INCE. T71) Vis 5 ising: 
App. 93. 

70. City and County of Denver v. 
Bowen, 184 P. 357, 359, 67 Colo. 315: 
Thomas Keating Co. v. Inland Steel 
Co., 195 N.W. 1016, 1017, 157 Minn. 
243; Carter v. Philadelphia Coal Co., 
77 Pa, 286, 290. 

[a] As not referring to technical 
usage or custom.—The words ‘usual 
and customary,” in provision of con- 
tract granting exclusive ice cream 
privileges at pavilions and boating 
privileges on lake in city park, that 
city “will furnish the usual and cus- 
tomary music, both as to amount and 
quality,” held not to refer to usage 
or custom in the technical legal sense, 
but to the ordinary and usual prac- 
tice of the city in the park, and to 
require the music to be at the same 
places as before. City and County of 


85 


Denver v. Bowen, 184 P. 357, 359, 67 
Colom 35% 
[b] ‘Casual or exceptional” dis- 


tinguished.—‘ ‘Usual and customary’ 
clearly import something more than 
casual or exceptional cases.” Carter 
Vege Coal “Cos iis Pa 286) 
a’ Calhoun, 220 S.W. 6, 


Tinmeptate ave 


120 [66 C.J.] 


al and customary compensation,”*? “usual and cus- 
tomary method,’”*? “usual and customary music, 
“gsual and ordinary ecare,”7®> “usual and ordinary 
course of business,”7® “usual and ordinary flow, 
“usual and ordinary methods of procedure, 


al and ordinary risks of the 


“usual and ordinary way,”’®® “usual and proper coy- 


USUAL 


YT4 


77 


NT8 boy 
79 
bee! 


employmen and custom of 


enants,’”’’! “usual and regular channel,”®? “usual and 


10, 281 Mo. 583, 596. 

[a] Meaning of phrase in venue 
statute.—In construing Rev. St. 
(1909) § 1754, providing that suits 
against such companies operating 
through two or more counties may be 
commenced in any county where they 
usually keep an office or agent for the 
transaction of their usual and cus- 
tomary business, the court said: ‘The 
‘usual and customary business’ of a 
railroad company, consists in the re- 
ceipt of freight and passengers at 
various points on its road, and to 
transport and deliver them at other 
points thereon, and to issue bills of 
lading, the sale of tickets, and keep- 
ing the books and accounts of the 
company relating to such business 
transactions.” State ex rel. Hines v. 
Calhoun, 220 S.W. 6, 10, 281 Mo. 583, 
596. 


72. McClory v. Schneider, (Tex.) 
51 S.W.(2d) 738, 742. 
[a] “Reasonable compensation” 


distinguished.—‘‘Reasonable compen- 
sation due broker is not always nor 
necessarily the usual and customary 
compensation, and vice versa. Rea- 
sonableness depends upon the serv- 
ices actually performed under all cir- 
cumstances. Usual and customary 
compensation depends upon the proof 
of the existence of a custom or us- 
age known to parties.” McClory vy. 
Schneider, (Tex.) 51 S.W.(2d) 738, 
742. 

73. Carter v. Philadelphia Coal Co., 
Hil 2EAN PASS) PAS 


74. City and County of Denver v. 
Bowen, 184 P. 357, 358, 67 Colo. 315. 


75. Cook v. Wilmington City Elec- 
tric Co., 32 A. 643, 14 Del. 306, 308; 
Bourke v. Butte Electric & Power Co., 
83 P. 470, 33 Mont. 267, 286; Memphis 
Stu Oon vs iartrieht, wijoss Welle, 
110 Tenn. 277, 286, 100 Am.S.R. 807. 


[a] In connection with hazardous 
business.—Construing the phrase as 
used in measuring the degree of care 
required in connection with a hazard- 
ous business, such as operating elec- 
tric plants, the courts have said: 
“The words usual and ordinary care, 
mean in such cases nothing more or 
less, than if there be great danger 
and hazard in the business, there 
should be a corresponding degree of 
skill and attention required by the 
law.’”’ Cook vy. Wilmington City Elec- 
tric Co., 32 A. 643, 14 Del. 306, 308 
[quot Memphis St. R. Co. v. Kart- 
right, 75 S.W. 719, 110 Tenn. 277, 286, 
100 Am.S.R. 807]; Bourke vy. Butte 
Electric & Power Co., 83 P. 470, 33 
Mont. 267, 286. 

76. State v. Kiefer, 163 N.W. 698, 
183 Iowa 319, 337; State v. Rodman, 
221 N.W. 25, 34, 57 N.D. 230. 

[a] Inability to pay debts as they 
matured in the “usual and ordinary 
course of business” held test of bank’s 
insolvency. State v. Kiefer, 163 N.W. 
698, 183 Iowa 319, 337 [cit State v. 


Rodman, 221 N.W. 25, 34, 57 N.D. 
230]. 
77. Herminghaus v. Southern Cal- 


ifornia Edison Co., 252 P. 607, 200 Cal. 
Bile SE 


[a] Held to be such flow.—In 


_— 


characterizing the flow of water in 
the San Joaquin River during the sea- 
sons of accretion in the volume of its 
waters due to rainfall in its water- 
shed and the melting of snows in the 
mountain the court said: “The con- 
clusion is inevitable that the waters 
of the San Joaquin River, annually 
flowing therein before, during, and 
after these regularly occurring ac- 
eretions in the volume thereof con- 
stitute the usual and ordinary flow of 
said river.’ Herminghaus v. Southern 
California Edison Co., 252 P. 607, 200 
Cal. 81, 88. 

{b] Distinguished from 
or “flood” or “vagrant” or “enemy” 
waters.—Herminghaus v. Southern 
California Edison Co., 252 P. 607, 200 
Cal. 81, 88. 


“storm” 


78. Lyndon vy. Georgia R. & Elec- 
tric Co., 58 S.H. 1047-1050, 129 Ga. 
353, 358; Henderson v. State, 51 S.E. 


764, 123 Ga. 739, 749. 

79. Cross v. Spokane, P. & S. Ry. 
Co., 291 P. 3386, 158 Wash. 428, 435, 
71 A.L.R. 451. See also Master and 
Servant §§ 907-928. 


[a] What constitutes.—‘‘Be the 
risks small or great, if they are 
risks attendant upon or inherent in 
the employment, they are but the 
usual and ordinary risks of the em- 
ployment.” Cross v. Spokane, P. & 
S. Ry. Co.,0291, Pi336, 3397-108 wash: 
428, 71 A.L.R. 451 (construing Fed- 
eral Employers’ Liability Act [45 US 
CA §§ 51-59]). 

[b] Held not such risks.—Negli- 
gence of train operatives in running 
train in excess of prescribed speed 
limit and in failing to sound whistle 
held not ‘usual and ordinary risk of 
the employment” assumed by track 
inspecior, but ‘unusual and extraordi- 
nary risk of employment.’ Cross v. 
Spokane, P. & S. Ry. Co., 291 P. 336, 
158 Wash. 428, 436, 71 A.L.R. 451. 

80. Foster-Latimer Lumber Co. v. 


Industrial Commission of Wisconsin, 
167 N.W. 453, 167 Wis. 3387, 341. 


[a] Held not such way of leaving 
place of work.—‘‘Catching a ride upon 
cars being switched in and out of the 
planing-mill yard was-not a usual and 
ordinary way for employees of the 


planing mill to go to and from the 
place of their employment.” Foster- 
Latimer Lumber Co. v. Industrial 


Commission of Wisconsin, 167 N.W. 
453, 167 Wis. 337, 341. 


81. Church vy. Brown, 
258, 270, 33 Reprint 752. 

82. Egbert v. St. Paul F. & M. Ins. 
Con TlLeRy (Soy et42, 


83. Dollar & Co. v. Blood, Holman 
SECO OO Dalgae sa os 


84 Ross v. State, 36 N.E. 167, 168 
9 Ind.App. 35; 38. ; 


, 85. Morse v. New Amsterdam 
Casualty: Cos, 30 F.(2d) 974, 976; 
Ange v. Sovereign Camp of Woodmen 
oe ey World, 87 S.E. 955, 957, 171 ON, 


[a] Held not engaged in “usual 
business” of employer.—Employee of 
grain elevator, engaged in construct- 
ing hopper for new plant at time of 
injury, held not engaged in “usual” 


15 Ves.Jr. 


For later cases, developments and changes in the law see Annotations, 
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safe port,” “usual avocation,”** “ysual business 

“asual business hours,”’* “usual business office, 
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“asual charge,”’’ “usual commission,”’*® “usual com- 


pensation for total incapacity, are 
tions,” “usual contingency clause,’”?? usual course 
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790 “ysyal eondi- 


the adjoining country,”®? “usual 


course of business,”94 “usual course of employer’s 


business of employer, since employer 
was not engaged in building elevators 
or hoppers, but in business of grain 
and groceries. Morse v. New Amster- 
dam Casualty Co., 30 F.(2d) 974, 976. 

86. Derosia v. Winona & St. P.. R. 
Co., 18 Minn. 133, 138. 

87. Thomasson v. Mercantile Town 
Mut. Ins. Co., 116 S.W. 1092, 217 Mo. 
485, 492; Wicecarver v. Mercantile 
Town Mut. Ins. Co., 117 S.W. 698, 137 
Mo.App. 247, 251. 

{aj “Principal Office’ distin- 
guished.—Under Rev. St. (1899) §& 
8092 (Ann. St. [1906] p 3843), pro- 
viding that in suits against mutual 
companies process shall be served on 
the president, secretary, or chief of- 
ficer in charge of the ‘‘principal office” 
of such company, a return of service, 
reciting that it was served on the sec- 
retary of the company, he being in 
said defendant’s “usual business of- 
fice’ and in charge thereof, held insuf- 
ficient to confer jurisdiction, since it 
does not show that such office was the 
company’s principal office. Thomas- 
son v. Mercantile Town Mut. Ins. Co., 
116 S.W. 1092, 217 Mo. 485, 492; Wice- 
carver v. Mercantile Town Mut. Ins. 
oon 117 S.W. 698, 137 Mo.App. 247, 


88. Stone v. Wright Wire Co., 85 
N.E. 471, 199 Mass. 306, 309. 


[a] Insurance held “usual charge,” 
within the terms of a joint adventure 
contract providing that, in ascertain- 
ing net profits, “taxes on the capital 
employed and other charges as usual” 
were to be made. Stone v. Wright 
wie Co., 85 N.E. 471, 473, 199 Mass. 


89. In re Lilly’s Estate, 87 A. 557,. 
181 Pa. 478, 481. See also Corpora- 
tions §§ 2880-2882. 


90. Panico’' v. Sperry Engineering 
Co., 156 A. 802, 805, 113 Conn. 707. 


ee see rere eo compensa-. 
lon for totally disabling injury” dis- 
tinguished.—In cous ChuRGe Tea Acts 
(1919) ce 142 § 7, it was said that the 
court must assume that general as- 
Sembly, in amending compensation 
statute by the cited act, had in con- 
templation prior construction and op- 
eration of statute, and the words 
“usual compensation for total in- 
capacity” therefore held to signify 
compensation which, under court’s 
prior decisions, might be awarded for 
period of total incapacity between in- 
jury and ultimate loss or loss of use 
of injured member of body, during 
which period attempt is being made 
to ok injury, and not to Signify the 
Separate compensation provided for 
by Gen. St. (1918) § 5351, relating to 
award for injury resulting in total 
incapacity to work. Panico y. Sperry 
Engineering Co., 156 A’ 802, 805, 113 
Conn. 707. : 


91. Mercer v. Payne & : 
Co., 192 N.W. 951, 110 Neb. ascent 


92. Robertson v. Canadi 2 
tilizer Co., 18 Ont.W.N. 143, ‘144, vee 


ent Pepper v. O’Dowd, 39 Wis. 538, 


94. George v. Wall 
295, 101 C.C.A. 662. seme at 


same title and section number, 


-business,”®> “usual course of trade,’ 
rent expenses of the state,”®? “usual domestic rem- 
edies, 798 “sual form,”?® “usual high water mark, He 
interest,’ 
mining privileges,”® 


“usual improvements, bE GS Eil| 
medical attendant,”* “usual 


USUAL 


“usual cur- 


fa eunt 


“asual occupation,’® “ ‘usual, ordinary and custom- 


{a] As expressing limitation on 
corporate powers.—The expression 
“usual course of business,’ as one of 
limitation upon the powers of a corpo- 
ration, held to refer generally to the 
activities of a going concern and to 
have little, if any, application to one 
which is upon the threshold of liquida- 
tion because of insolvency. George v. 
vee TB59 ER. 1286/0295, 101 CrCrAg 

As used in connection with negotia- 
ble instrument see Bills and Notes §§ 
687-691. 

Entries made in “usual course of 
business” as evidence see Evidence 
§§ 1034-1071. 

In relation to fraudulent convey- 
TU oon Fraudulent Conveyances §§ 


In “usual course of business” of 
employer as used in Compensation Act 
see Workmen’s Compensation Acts §§ 
43, 72-77. 

95. Constitution Indemnity Co. v. 
Shytles, 47 F.(2d) 441, 443; Morse v. 
New Amsterdam Casualty Co., 37 F. 
(2d) 100; Olsen vy. Canter, (Ind.App.) 
176 N.E. 27, 28; Wagner v. Wooley, 
152 N.E. 856, 85 Ind.App. 259; Com- 
mercial Standard Ins. Co. v. De Hart, 
(Tex.) 47 S.W.(2d) 898, 899; Charles 
Ploetz & Co. v. Industrial Commission, 
217 N.W. 325, 194 Wis. 603. See also 
avoreuer’s Compensation Acts §§ 43, 
72-77 

96. Murphy v. Gaylord, 28 S.W. 
(2d) 348, 349, 160 Tenn. 660; Krower 
v. Martin, (Tex.) 184 S.W. 511, 512. 
See also Fraudulent Conveyances §§ 
140, 890; Workmen’s Compensation §§ 
43, 72— 7, 


97. McClure vy. Wee alessoten 12) ala hate 
22 Cal.App. 248, 250. 

[a] Meaning of phrase.—‘‘The 
‘usual current’ expenses’ [within 
Const. art 4, § 1] are the common, 
ordinary, regular and necessary ex- 
penses of the various departments of 
the state government.” McClure v. 


Nye, 133 P. 1145, 22 Cal.App. 248, 
250. 

[b] Held not to include ‘the un- 
usual, the extraordinary, the uncom- 


mon or the exceptional [expenses].” 
McClure v. Nye, 133 P. 1145, 22 Cal. 
App. 248, 250. 

[c] Held not to be such expenses. 
—Appropriations for the construc- 
tion or completion of buildings, wa- 
terworks, and other improvements for 
state institutions, and for the trans- 
portation of survivors of the Batfle 
of Gettysburg to the reunion, held not 
appropriations for the usual current 
expenses of the state within Const. 
art 4 § 1, as adopted October 10, 1911 
(see St. 1911 [Ex. Sess.] p xvi), pro- 
viding that acts making such appro- 
priations shall go into effect imme- 
diately, despite legislature’s descrip- 
tion of them as such expenses, Since 
the ‘‘usual current expenses” of a 
state are the common, ordinary, regu- 
lar, and necessary expenses of the 
various departments of the state gov- 
ernment. McClure v. Nye, 133 P. 1145, 
22 Cal.App. 248, 250. 


98. State v. Huff, 90 P. 279, 75 Kan. 
585, 597, 12 L.R.A.N.S. 1094. 

[a] In New York Pharmacy Act: 
“The term ‘usual domestic remedies’ 
here employed, means medicines, a 
knowledge of the properties of which 


and dose has been acquired from com- 
mon use, and includes only such 
remedies aS may be safely employed 
without the advice of a physician.” 
weave os CLSIS) FChe 66. Seer Lquot 
State v. Huff, 90 P. 279, 75 Kan. 585, 
597, 12 L.R.A.N.S. 1094 (also cit N. 
Y. Rev. St. PLIOL] pr 2950) 51995 N. 
YL PL8s7 ich 676 4 WIN cmd) leis 
[1884] ch 361 § 11)]. 


99. Lyndon v. Georgia R. & Elec- 
tric *Cony 53S. Ey, “M0awer29 (Ga. 853; 
358; Henderson v. State, 51 S.E. 764, 
128 Ga. 739, 749. 


[a] “Short form” contrasted.— 
The term ‘short form,’ as used in 
Acts (1898) p 92, in referring to the 
“short form” of bills of exceptions in 
that act, as contrasted with bringing 
up the case in the ‘usual form,” held 
to refer to excepting to the judgment, 
decree, or verdict, segregating a cer- 
tain ruling, assigning error on it, and 
bringing it up as a necessarily con- 
trolling ruling in the brief mode set 
out in the statute; and the “usual 
form” referred to held to mean some 
form or methods for bringing cases 
to the reviewing court, which were 
usual before the enactment of the 
statute. Lyndon v. Georgia R. & Elec- 
trici Cow O85 047, 1429 Gajs5e. 3858 
[cit Henderson y. State, 51 S.E. 764, 
123 Ga. 739, 749]. 


1. Teschemacher y. Thompson, 18 
Cal 11,24, (79 Am.D. 151; Forgeus:v. 
Santa Cruz County, 140 P. 1092, 24 
Cal.App. 193, 195. 

[a] Meaning of phrase. — ‘‘The 
meaning of the monthly Spring tides 
is, in one sense, the usual high water 
mark; for, as often as those tides oc- 
cur, to that limit the flow extends.” 
Teschemacher y. Thompson, 18 Cal. 
11, 21, 79 Am.D. 151 [quot Forgeus v. 
Santa Cruz County, 140 P. 1092, 24 
Cal.App. 193, 195]. 

“‘Jsual’ or ‘ordinary’ 
mark” distinguished see 
8 [b]. 

2. City of Gilroy v. Kell, 
400, 67 Cal.App. 734, 741. 


[a] Pipe-line held to constitute 
‘usual improvement.” Code Civ. 
Proc. § 325, which requires a substan- 
tial ineclosure or ‘usual improve- 
ments,’ where adverse possession is 
made under claim of title not writ- 
ten, as applied to a prescriptive right 
to divert water from a stream, held 
satisfied by existence of a pipe line. 
City of Gilroy v. Kell, 228 P. 400, 67 
Cal.App. 734, 741. 


3. Segur vy. His Creditors, 1 Mart. 
Ga) TAS Tb. 

[a] In contract, the phrase held to 
be construed as the general rate 
which is settled and ascertained by 
law. Segur v. His Creditors, 1 Mart. 
(La.) 74, 75. 


4. Cushman vy, U. S. Life Ins. Co., 
TOUNEY 3 (2,078. 


5. Imperial Elkhorn Coal Co. v. 
Webb, 225 S.W. 1077, 190 Ky. 41, 43. 


[a] Scope of term.—(1) A deed 
conveying the minerals in a tract of 
land with “all usual mining privi- 
leges’”’ held to entitle the grantee to 
go on the land and explore for, open 
and operate mines, take ouf and sell 
the product, and do all things reason- 
ably incident to that work. Imperial 
Elkhorn Coal Co. v. Webb, 225 S.W. 
1077, 190 Ky. 41, 43. (2) The erec- 
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tion and maintenance of a tipple, rail- 
road, and mining camp may be held 
to be within a grant of minerals with 
“all usual mining privileges’; but the 
grantee must not take or appropriate 
the surface unnecessarily to the in- 
jury or annoyance of the owner of the 
surface. Imperial Elkhorn Coal Co. 
v. Webb, 225 S.W. 1077, 190 Ky. 41, 
43. See also Mines and Minerals §§ 
570-574. 

6. Neill v. Order of United Friends, 
be hig 146, 149 N.Y. 430, 52 Am. 
RR. 738. 


7. Williams v. San Francisco & N. 
Le Rs Co., 93 Pr 122) 6 CalvApp: 715; 
728. 

8 Teschemacher vy. Thompson, 18 


Cal. 11; 21, 7.9) Am<D: L523) Morzeuseyv. 
Santa Cruz County, 140 P. 1092, 24 
iCal. App. 193, 195. 

[a] Meaning of phrase.—‘By that 
designation [text phrase], we mean 
the limit reached by the neap tides; 
that is, those tides which happen be- 
tween the full and change of the 


moon, twice in every twenty-four 
hours.” Teschemacher v. Thompson, 
18 Cal.) 11,):21, 79 Am.D. 151 fquot 


Forgeus v. Santa Cruz County, 140 P. 
1092, 24 Cal-App. 193, 195]. 

[b] “Usual high water mark” dis- 
tinguished.—Teschemacher v. Thomp- 
Sony tL8S'Cake Li S2i 719 “Aun. Drs 
Forgeus v. Santa Cruz County, 140 P. 
1092, 24 Cal.App. 193, 195. 


9. Riverbank Improvement Co. v. 
Bancroft, 95 N.E. 216, 209 Mass. 217, 
220,. 34. LR.A.NIS. 730, Ann.Cas. 
1912B 450. 


[a] As restrictive phrase.—Con- 
struing a deed of property intended 
for an improved residence district 
containing a restriction, for the bene- 
fit of the grantor and his grantees, 
that “no buildings, other than dwell- 
ing houses with the usual 
outbuildings appurtenant thereto,” 
should be erected or used upon said 
land, the court said: “The words 
‘usual outbuilding appurtenant’ (to 
dwelling houses) . . are ‘to be 
construed as including only such 
buildings as were fairly indicated by 
the words at that time.’ 
Riverbank Improvement Co. v. Ban- 
croft, 95 N.E. 216, 209 Mass. 217, 221, 
34 L.R.A.N.S. 730, Ann.Cas, 1912B 450. 

[b] Garage or storehouse for au- 
tomobile held not included.—River- 
bank Improvement Co. v. Bancroft, 95 
N.E. 216, 209 Mass. 217, 221, 224 34 
L.R.A.N.S. 730, Ann.Cas.1912B 450. 

10. Chicago & A. R.Co. v. Flagg, 
43 Ill. 364, 367, 92 Am.D: 13/3: 


11. See Process § 98 (within stat- 
utes governing substituted service). 


hee Palmer v. Kelleher, 111 -Mass. 
320, 322. 
ia Mudge v. Mudge, 196 N.W. 706, 


707, 111 Neb. 403; Minnesota Thresh- 
er Mfe. COmeve L'Heureux, 118 N.W. 
565, 82 Neb. 692, 693; Ruby v. Pierce, 
104. N.w. 1142, 74 Neb. 754, 755; Wood 
v. Roeder, 63 N.W. 853, 45 Neb. Saale 
Sloe Seymour v. Street, 5 Neb. 85, 88; 
Blodgett Vv. Utley, Au Nebr w25uc0r 
Graham v. Commonwealth, 51 Pa. 255, 
258, 88 Am.D. 581. 


[a] “Domicile” synonymous. 
Construing Neb. Comp. St. (1922) § 
8574 [Code § 69], the court said: ‘The 
words ‘residence’ and ‘usual place of 
residence’ as used in statutes, are 


122 [66 C.J.] 


purtenant,”!* “usual port,”!> “usual rate,”*® “usual 


residence,”!7 “usual resident,’”’? 


therein [in state],’° “usual rights and privileges 
of mining,’?° “usual risk of lghterage, 
risks,”22 “usual rules and regulations,”** “usual sec- 


generally synonymous with the term 
‘domicile’, hence the residence essen- 
tial to confer jurisdiction is a legal 
one equivalent to the domicile of de- 
fendant.” Mudge v. Mudge, 196 N.W. 
706, 707, 111 Neb. 403; Ruby v. Pierce, 
104 N.W.,1142, 74 Neb. 754, 755 [both 
cit Wood v. Roeder, 63 N.W. 853, 45 
Neb. 311, 315 (where similar language 
is used but “usual place of residence” 
is omitted) ]. 


[b] In statutes authorizing sub- 
stituted service.—(1) “The terms 
‘usual place of residence,’ or ‘usual 


place of abode,’ as used in statutes 
authorizing substituted service of 
summons on a defendant, mean the 
place of abode or place of residence at 
thematime: of “service.” Minnesota 
Thresher Mfg. Co. v. L'Heureux, 118 
N.W. 565, 82 Neb. 692, 693 [cit Harle 
v. McVeigh, 91 U.S. 503, 508, 23 L.Ed. 
398 (where words are ‘usual place 
of abode’); Ruby v. Pierce, 104 N.W. 
1142, 74 Neb. 754, 755; Seymour Vv. 
Street, 5 Neb. 85, 88; Blodgett v. Ut- 
ley, 4 Neb. 25, 30; Capeheart v. Cun- 
ningham, 12 W.Va. 750, 757 (‘usual 
place of abode” used)]. (2) “The 
words ‘usual place of residence’ mean 
the place of abode at the time of 
service.” Blodgett v. Utley, supra 
[quot Mudge v. Mudge, 196 N.W. 706, 
707, 111 Neb. 408; Wood v. Roeder, 
63 N.W. 853, 45 Neb. 311, 316; Sey- 
mour v. Street, supra]. See also Proc- 
ess § 98. 

[ce] “Late” or “last” place of resi- 
dence distinguished. Minnesota 
Thresher Mfg. Co. v. L’Heureux, 118 
N.W. 565, 82 Neb. 692, 693 [cit Ruby 
eS aed 104 N.W. 1142, 74 Neb. 754, 
ie 3 


pe Ses Linzee v. Mixer, 101 Mass. 512, 
15. Dollar & Co. vy. Blood, Holman 


& Co., 36 T.L:R. 843. 


{a] Meaning of term in charter 
party.—The words “usual port’ in a 
charter party held to mean one of the 
substantial ports in common use and 
not to include ports which are small 
and little known. Dollar & Co. v. 
Blood, Holman & Co., 36 T.L.R. 843. 


16. Hutton v. Schell, 12 F.Cas.No. 
6,961, 6 Blatchf. 48. 


17. State v. Snyder, 82 S.W. 12, 182 
Mo. 462, 513; Graham v. Common- 
wealth, 51 Pa. 255, 258, 88 Am.D. 
581. 


[a] “ ‘Usual’ residence means 
‘customary,’ ‘common.’” Graham v. 
Commonwealth, 51 Pa. 255, 258, 88 
Am.D. 581 [cit Webster D. and quot 
State v. Snyder, 82 S.W. 12, 182 Mo. 
462, 513]. ’ 


18. Act March 31, 1860 [Pa.] (P. 
L. pp 427-450) § 77 [quot Common- 
wealth v. Weber, 103 A. 348, 259 Pa. 
592,597; Blackman v. Commonwealth, 
17 A. 194, 124 Pa. 578, 582; Graham v. 
Commonwealth, 51 Pa. 255, 257, 88 
Am.D. 581]. 


[a] As referring to manner rather 
than place.—Construing Act March 
31, 1860 (P. L. p 450) § 77, requiring 
that all indictments for misdemeanors 
shall be brought within two years, 
provided that if the person indicted 
shall not have been a uSual resident 
of the state during the term for which 
he would be subject to prosecution, 
the indictment may be brought at any 
time within two years after he be- 


USUAL 


“usual resident | short rate,’’?° 

place,”?? “usual 

21 “ysyal | “ ‘usual way’ to 
beaten 


resident within the 
state, the court said: “The words 
‘asual resident’ do not refer to de- 
fendant’s place of residence, but to 
his manner of residence. . .,- To 
be an ‘usual resident,’ therefore, one 
must conduct himself in accordance 
with his customary mode of life.” 
Commonwealth v. Weber, 103 A. 348, 
259 Pa. 592, 597 [cit Graham v. Com- 
monwealth, 51 Pa. 255, 258, 88 Am.D. 
581]. 

[b] “Inhabitant”’ contrasted. — 
Commonwealth v. Weber, 103 A. 348, 
259 Pa. 592, 597 [cit Graham v. Com- 
monwealth, 51 Pa. 255, 258, 88 Am.D. 


comes a usual 


581]. 
19. State v. Snyder, 82 S.W. 12, 182 
Mo. 462, 512; Graham v. Common- 


wealth, 51 Pa. 255, 257, 88 Am.D. 581. 

[a] “An inhabitant of the state” 
synonymous.—State v. Snyder, 82 S. 
W. 12, 182 Mo. 462, 512 [cit Graham 
v. Commonwealth, 51°Pa. 255, 257, 
88 Am.D. 581]. 

20. Jasper Land Co. v. Manchester 
Sawmills, 96 So. 417, 209 Ala. 446, 
448. See also Mines and Minerals 8§ 
570-574. 

21. Anthony v. AJtna Ins. Co., 1 
F.Cas.No. 486, 1 Abb. 343, 348. 


22. Levy v. Merrill, 4 Me. 180, 186. 
See also Marine Insurance § 300. 

[a] “Risks coutained in all regu- 
lax policies” equivalent.—An insur- 
ance policy insuring a brig against 
“risks contained in all regular poli- 
cies” of insurance, held to be an in- 
surance against the “usual risks.” 
Levy v. Merrill, 4 Me. 180, 186. 


23. Clegg v. New York Newspaper 
Union, 4 N.Y.S. 280, 51 Hun 232, 236. 


24. Goldberg v. Norek, 166 N.Y.S. 
1028, 1024, 101 Misc. 371. 


25. Home Ins. Co. v. Hamilton, 128 
S.W. 2738, 143 Mo.App. 2387, 243. See 
also Fire Insurance § 175. 


[a] Meaning of phrase.—Where 
a fire insurance policy provided that 
the assured might cancel the policy 
when the premium or note or obliga- 
tion given for such premium has been 
actually and fully paid in cash, in 
which case the company might re- 
tain the “usual short rate’ from the 
date of the policy to the time of can- 
cellation, the “usual short rate” re- 
ferred to in the policy held to mean 
the customary rate charged for insur- 
ing like property in a like amount for 
original short-term insurance. Home 
Ins. Co. v. Hamilton, 128 S.W. 278, 274, 
143 Mo.App. 2387. 


26. Johnson y. Henry, 21 Man. 
700, 701, 
[a] With reference to proceedings, 


the term held to mean that successful 
party may sign judgment but not 
register certificate of judgment nor 
place execution in the sheriff’s hands 
until after time to appeal from de- 
cision has elapsed. Johnston v. Hen- 
ry, 21 Man. 700, 701. See also Execu- 
tions §§ 832-412. 


27. Chicago,.etc., R. Co. v. Flagg, 
43 Ill. 364, 367, 92 Am.D. 133: Texas 
& P. R. Co. v. Casey, 52 Tex. 112, 122; 
Ha Geer & N. W. Ry. Co., 

WwW. , 146 Wis. 645, 649 ; 
Cas.1912C. 485. Regs 


[a] As not meaning “station” or 
“passenger station.”—As used in St. 
(1898) § 1818, declaring that, if any 


ond mortgages clauses and conditions, 
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passenger shall refuse to pay his fare, 
he may be,ejected at any “usual stop- 
ping place,” the words “usual stopping 
place” held not to mean “station” or 
‘nassenger station,’ but rather a 
place reasonably safe for the dis- 
charge of passengers, and where they 
will not be exposed to unreasonable 
hazard; and the statute held satisfied 
by ejecting passenger at a point 
where a large number of employees 
engaged in mills were received and 
discharged in going to and coming 
from. a, city (accessible dwelling 
houses and a hotel being only short 
distance away), although there was 
no depot or ticket office at that point. 
Habeck v. Chicago & N. W. Ry. Co., 
132 N.W. 618, 146 Wis. 645, 649, Ann. 
Cas.1912C 485. 


[b] As “station” or similar place. 
—Construing the phrase in a Texas 
statute to similar effect (Paschal Dig. 
art 4892), the court said: “By the 
words ‘any usual stopping-place’ in 
the above statute is meant either a 
regular station or any other place 
which the company expressly, by pub- 
lic notice or otherwise, or impliedly by 
user for Such purpose, had designated 
as a proper place for passengers to 
get on or off its trains, and where 
they would, in consequence thereof, 
have the right to demand the exercise 
of this privilege.” Texas, etc., R. Co. 
v. Casey, 52 Tex. 112, 122 [quot and 
dist Habeck y. Chicago & N. W. Ry. 
Co., 182 N.W. 618, 146 Wis. 645, 649, 
Ann.Cas.1912C 485]. 


_[c] “Water tank” not “usual stop- 
ping place.”—Chicago & A. R. Co. v. 
Flagg, 43 Ill. 364, 367, 92 Am.D. 133; 
Texas i& P:R. Co. Veu@asey, shoe tex 
112,. 122;  Habeck v. Chicago, & N: 
W. Re Co., 232 NO We 6180146" Wars. 
645, 650, Ann.Cas.1912C 485. 


28. Slaytor v. Newcastle-upon- 
Tyne Assessment Committee, 89 J.P. 
191,/42 T. ER. 47, 51. 


29. Pray v. Trower Lumber Co., 
281 VP. L036 31039. 10d Caled pe 4:82) 
Western Union Telegraph Co. v. Tay- 
ed 104 N.E. 771, 773, 57 Ind.App. 


[a] As referring to credit and time 
of payment.—In a contract for sale 
and delivery of lumber, the phrase 
“usual terms” held to deal with ques- 
tion of credit and time of payment, 
and to have nothing to do with man- 
ner of inspection on delivery. Pray 
v. Trower Lumber Co., 281 P. 1036, 
1039, 101 Cal.App. 482. 


(b] With reference to manner or 
conditions of transmitting.—Where 
the sending agent of defendant tele- 
graph company paid the charges on 
a message for the accommodation of 
the sender, such message held to have 
been prepaid and received ‘upon the 
‘usual terms’” within Burns’ Ann. 
St. (1908) § 5780, providing that 
every telegraph company during usual 
office hours shall receive dispatches, 
and, on the usual terms, shall trans- 
mit the same with impartiality and 
good faith, without discrimination, 
etc. Western Union Telegraph Co. v. 
Pe) 104 N.E. 771, 773, 57 Ind:App. 


30. Foster-Latimer Lumber Co. vy. 
Industrial Commission of Wisconsin 
167 N.W. 4538, 167 Wis. 337, 340. : 


SI.) Roberts: Coal!’ (Co. ve -Go i 
Coal Co., 129 S.B..341, 143. Va. ieee 


For later cases, developments and changes in the law see Annotations, same title and section number 
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USUALLY.?2 
bitually;25 ordinarily.?® 
Phrases: 


Commonly ;** ecustomarily;3* ha- 


“Tnhabitant and usually a resident of 
the state,”°7 “inhabitant of, or usually resident with- 
in this state,’*s “storms which usually ocecur,’’*® 


USUALLY 
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cial provisions,”4! “usually earried by tourists and 


travelers,”*? “usually cognizable,”’#? “usually culti- 


“such freshets as usually oceur,’’*? “ ‘usually’ by spe- 


142. 


[a] In mining lease.—‘‘The words 
‘usual wear and tear,’ [in lease ex- 
empting lessee from damages there- 
for], should be construed with refer- 
ence to the subject-matter and pur- 
pose of the lease; and so construed, 
they cover deterioration resulting 
from all causes usual in a mining in- 
dustry of the size and character of the 
mine in question.” Roberts Coal Co, 
v. Corder Coal Co., 129 S.E. 341, 143 
Va. 133, 142. 

32. See also Unusually ante; 
also Usual ante. 

33. Reed v. Fidelity & Guaranty 
Fire Corporation of Baltimore, Md., 
136 So. 757, 17 La.App. 567, 572. 


“Commonly” 12 C.J. p 204. 


34 Texas & P. R. Co. v. Ludlam, 
57 F. 481, 483, 6 C.C.A. 454; Reed v. 
Fidelity & Guaranty Fire Corporation 
of Baltimore, Md., 136 So. 757, 17 La. 
App. 567, 572. See Farwell v. Smith, 
16 N.J.Law 133, 137. 


85. Texas & P. Ry. Co. v. Ludlam, 
57 F. 481, 483, 6 C.C.A. 454. 


{a] “Habitually or customarily” 
equivalent.—Texas & P. Ry. Co. vy. 
Ludlam, 57 F. 481, 483, 6 C.C.A. 454. 


“Habitually” 29 C.J. p 201. 


36. Webster D. [quot Chicago 
Union Traction Co. v. Chugren, 110 
Ill.App. 545, 547]; Reed .v. Fidelity 
& Guaranty Fire Corporation of Bal- 
Liunore, Md, 1s6 SO, iol, TOO, 10 Jue, 
App. 567, 572; St. Louis Southwestern 
Ry. Co. of Texas v. Morrow, (Tex.) 
93 S.W. 162, 163. See Nashville, C. 
& St. L. Ry. v. Marshall County, 30 
SiWit2d) 268, 20e, loi Penn. 236. 
Southern Ry. v. Hamblen County, 92 
S.W. 238, 239, 115 Tenn. 526. 

{a] As not precluding departure 
from usual course.—Construing an 
expression in earlier opinion of the 
court that “Counties are authorized 
Ape: to levy taxes for county pur- 
poses, ‘usually’ by special provisions,” 
the court said: ‘When the word 
‘usually,’ underscored by us in the 
above quotation, is given effect, it is 
clear that the court did not intend 
to deny to the legislature the power to 
depart from its usual course, as it 
has done here.” Nashville, C. & St. 
L. Ry. v. Marshall County, 30 S.W. 
(2a) 268, 272, 161 Tenn. 236 [eit 
Southern Ry. v. Hamblen County, 92 
S.W. 238, 239, 115 Tenn. 526]. 


37. Graham v. Commonwealth, 51 
Pa. 255, 257, 88 Am.D. 581. 


38. 2 Wagner St. 1120, § 28 [quot 
State v. Washburn, 48 Mo. 240, 241]; 
Rev. St. [1899] § 2421 [quot State v. 
Snyder, 82 S.W. 12, 182 Mo. 462, 511, 
512]; Act of March 31, 1860 (P. L. 
427-450) § 77 [quot Commonwealth vy. 
Weber, 103 A. 348, 259 Pa. 592, 595; 
Blackman v. Commonwealth, 17 A. 
194, 124 Pa. 578, 582; Graham v. Com- 
monwealth, 51 Pa. 255, 257, 88 Am.D. 
581]. 

39. Geuder, Paeschke & Frey Co. v. 
City of Milwaukee, 133 N.W. 835, 147 
Wis. 491, 500 [cit Allen v. City of 
Chippewa Falls, 9 N.W. 284, 52 Wis. 
430, 436, 38 Am.R. 748 (where the 
language is ‘such freshets as usually 
occur’’) J. ; 

[a] “Storms which are liable to 
cecur” distinguished. Geuder, 
Paeschke & Frey Co. v. City of Mil- 
waukee, 183 N.W. 835, 147 Wis. 491, 
500 [cit Allen v. City of Chippewa 


see 


Falls, 9 N.W. 284, 52 Wis. 430, 4386, 
38 tAm.R. 748]. 


40. Geuder, Paeschke & Frey Co. v. 
City of Milwaukee, 133 N.W. 835, 147 
Wis. 491, 500 [quot Allen vy. City of 
Chippewa Falls, 9 N.W. 284, 52 -Wis. 
430, 436, 38 Am.R. 748]. 

41. Nashville, 'C. & St. L. 4 
Marshall county, 30 S.W.(2d) 268, 
272, 161 Tenn. 236; Southern Ry. v. 
Hamblen County, 92 S.W. 238, 239, 
115 Tenn. 526. 

[a] As not precluding special pro- 
visions.—Where court, in opinion, 
stated that ‘counties are authorized 
by the general assembly to levy taxes 
for county purposes, ‘usually’ by 
special provisions in the general reve- 
nue laws, enacted as a rule biennially, 
for general county purposes,” it was 
held that the court did not intend to 
deny to the legislature the power to 
depart from its usual course so as to 
pass a special law, authorizing a coun- 
ty to levy a tax for general purposes. 
Nashville, C. & St. L. Ry. v. Marshall 
County, 30 S.W.(@2d) 268, 272, 161 
Tenn. 236 [cit Southern Ry. v. Ham- 
blen County, 92 S.W. 238, 239, 115 
Tenn. 526]. 

42. Ettlinger v. Importers’ & Ex- 
porters’ Ins. Co. of New York, 247 N. 
Y.S. 260, 262, 138 Misc. 748. 


[a] Phrase construed in tourist 
policy.— Where policy insured against 
loss or damage from any cause and 
covered ‘“‘personal effects usually car- 
ried by tourists and travelers,” the 
court said: “The words ‘usually car- 
ried by tourists and travelers’ do not 
necessarily apply only to such arti- 
cles as most tourists and travelers 
carry. In my opinion, the words 
- . « mean merely that the person- 
al effects'are to be of the kind usual- 
ly carried by such tourists and trav- 
elers aS own them. In other words, 
the policy is designed to cover such 
personal effects aS a man who owned 
them would carry with him while 
touring or traveling.” Ettlinger v. 
Importers’ & Exporters’ Ins. Co. of 
New York, 247 N.Y.S. 260, 262, 138 
Mise. 748. 


[b] Removable dental bridges held 
to be “personal effects ‘usually car- 
ried by tourists and travelers,’ ” with- 
in tourist policy. Ettlinger v. Im- 
porters’ & Exporters’ Ins. Co. of New 
York, 247 N.Y.S. 260, 262, 188 Misc. 
743. 

43. State v. Cram, 24 A. 853, 84 Me. 
271, 275; State v. Nichols, 60 A. 763, 
DE ROO puts 


44. Mattes v. Hall, 132 P. 295, 298, 
21 Cal.App. 552, 561. 


[a] Phrase construed in relation 
to adverse possession.—Under Code 
Civ. Proc. §§ 321-325, relating to ad- 
verse possession, the term “usually 
cultivated” held to mean “put to such 
use aS was customary in occupying 
and farming similar land in the 
vicinity.” Mattes v. Hall, 132 P. 295, 
21 Cal. App. 552, 561. See also Adverse 
Possession § 12. 

45. Gray v. Walker, 108 P. 278, 157 
Gale (38Ljospa, Mattes, vo Hall 132°: 
295, 298, 21 Cal.App. 552, 560. 

[a] In statutes governing adverse 
possession.—Construing Code Civ. 
Proc. § 325, providing that adverse 
possession, not based on a_ writ- 
ten instrument, judgment, or decree, 
may be established by showing that 
the land was “usually cultivated or 


Ry. iv 


vated,”** “usually cultivated or improved,”*® “usu- 
ally improved,’’*® “usually kept in,’47 “usually kept 
on the premises,”*® 


“usually lable to oecur,”*? 


improved,” the court said: (1) “The 
requirement of the statute that land 
be ‘usually cultivated or improved’ 
means that the land should be culti- 
vated or improved in the manner or to 
the extent usual in the case of similar 
property.” Gray v. Walker, 108 P. 
278,. 157 .Cal. 381, 385 [cit Allen’ ‘v. 
McKay & Co., 52 PB. 828, 120 Cal’ 332, 
338, and quot Rideout v. Covillaud, 
179, P.,.211, 213, 39 Cal.App. 417, 420; 
Trask v. Success Mining Co., 155 P. 
288, 28 Idaho 483, 492 (construing 
Similar provision in Idaho Rev. Codes 
§ 4048)]. See also Adverse Possession 
§§ 9-12. (2) “If so improved, it is 
not necessary that it should be either 
cultivated or inclosed.” Gray v. 
Walker, 108. P. 278, 157 Cal.23381, 385 
[cit Daniels v. Gualala Mill Co., 19 
P. 519, 77 Cal. 300, 304, and quot Ride- 
out v. Covillaudy179) Pa 21 soe Cal 
App. 417, 420; Trask v. Success Min- 
ing Co., 155 P. 288, 28 Idaho 483, 492 
(construing similar requirement of 
Rev. Codes § 4043)]. See also Ad- 
verse Possession §§ 13-19. 


46. Allen v. McKay & Co., 52 P. 
828, 120 Cal. 332, 338. 


[a] In relation to adverse posses- 
sion.—‘‘A piece of property is said 
to be usually improved, or improved 
in the usual manner, when it is im- 
proved as similar property is im- 
proved.” Allen v. McKay & Co., 52 
P. 828, 120 Cal. 332, 338. See also Ad- 
verse Possession §§ 9-11. 


47. Reed v. Fidelity & Guaranty 
Fire Corporation of Baltimore, Md., 
136 So. 757, 760, 17 La.App. 567, 572; 
Sica v. Home Ins. Co. of New York, 
148 A. 170, 8 N.J.Mise. 35. 


[a] In automobile insurance pol- 
icy.—(1) In construing a theft policy 
stipulation that automobile was 
“usually kept in” private garage, the 
court said: “The language ‘usually 
kept in’ does not mean that the auto- 
mobile had to be kept in the garage 
all the time, nor was more care re- 
quired in that respect at night than 
in the daytime.” Reed v. Fidelity & 
Guaranty Fire Corporation of Balti- 
more, Md., 136 So. 757, 760, 17 La.App. 
567, 572. .(2) Insured automobile not 
kept in city stated in fire policy dur- 
ing period of nine months before loss 
held not “usually kept in” such place, 
as required by policy. Sica v. Home 
Ins. Co. of New York, 148 A. 170, 8 
N.J.Misc. 35. 


48. Inre J. E. De Belle Co., 286 F. 
699, 700. 
[a] In lien statute.——In constru- 


ing Rey. Gen. St. Fla. (1920) § 3556, 
giving a lien for rent upon property 
of the lessee “usually kept on the 
premises,’ the court said: (1) “The 
statute means the property kept there 
during the period for which the land- 
lord makes his claim for rent. The 
language means, in addition to prop- 
erty actually found there, property 
ordinarily and customarily located 
there but temporarily absent from the 
premises.” In re J. E. De Belle Co., 
286 KE. 699, 700. (2) “The quoted 
words of the statute cannot be ex- 
tended to include property perma- 
nently removed from the premises 
when considered in connection with a 
claim for rent for a period arising 
subsequent to the removal.” In re 
J. EK. De Belle Co., 286 F. 699, 700. 


49. See cases infra this note. 


[a] With reference to liability 
for sewer construction.—Within the 
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“ ‘ysually’ navigated the river,’”’5° “ ‘usually’ navigat- 
ing,’’®? “usually occupied therewith,”°? “usually rat- 
“usually stopped at [named 
“where does he [or she] usually sleep at night ?”’°* 
and “which persons of ordinary prudence would usu- 


edie 


ally exercise.”°°® 


USUCAPIO CONSTITUTA EST UT ALIQUIS 


LITIUM FINIS ESSET.** 
USUCAPION or USUCAPTION. 


manner of acquiring property in things by the lapse 


rule that the limit of municipal re- 
sponsibility to dispose of surface wa- 
ters and sewage is to provide for such 
storms as are “usually liable to oc- 
cur,” the term “usually liable” held to 
exclude storms which are liable to 
oceur, and so are within reasonable 
anticipation that they may or will oc- 
eur, but only at long intervals. 
Geuder, Paeschke & Frey Co. v. City 
of Milwaukee, 133 N.W. 835, 839, 147 
Wis. 491, 500 [cit Hopkins v. Town of 
Rush River, 34 N.W. 909, 35 N.W. 
939, 70 Wis. 10, 16; Allen v. City of 
Chippewa Falls, 9 N.W. 284, 52 Wis. 
430, 436, 38 Am.R. 748]. 

50. Farwell v. Smith, 16 N.J.Law 
iB}, aes 

51. Farwell v. Smith, 16 N.J.Law 
USB, kB 

[a] “Accustomed to 
synonymous.—Farwell v. Smith, 
N.J.Law 133, 137. 

[b] “Custemarily 
synonymous.—Farwell y.. Smith, 
N.J.Law 133, 137. 

52. Pease v. Courtney, 
Che o0s. 0c) 20 Dwusk, 653 


53. Reg. v. Rose, 6 Q.B. 152, 156, 
Dal. Catar el 52. 


54. Texas & P. Ry. Co. v. Ludlam, 
57 F. 481, 488, 6 C.C.A. 454. 


[a] “Habitually or customarily 
stopped [at such station]” held 
equivalent.—In an action against a 
railroad company for refusing to let 
a passenger off at her destination, 
where the trial court instructed the 
jury that if ‘the train upon which 
she was riding usually stopped [at 
the named station] to take on or let 
off passengers then it was the duty 
of the company to have carried her 
10,7.) oe. bsaidsstation] that. nicht 
and they would be liable if they did 
not do so, the appellate court, in hold- 
ing such instruction not erroneous, 
said: “In the charge complained of 
the word ‘usually’ is to be taken and 
understood as meaning habitually or 
customarily, and we are not prepared 
to say the charge was erroneous.” 
ve mals uu Vit 1 Omni UL CLLeL TON wD) Geek 
481, 483, 6 C.C.A. 454. 


55. Garvey v. Cain, 
W. 765, 772. 

[a] As determining voting resi- 
dence, under Terrell Election Law 
(Acts 29th Leg. [1st Called Sess.] ¢c 
11) §§ 4, 22. Garvey v. Cain, (Tex.) 
197 S.W. 765, 772. 


56. Chicago Union Traction Co. v. 
Chugren, 110 Ill.App. 545, 547; Cronin 
v. Village of Delavan, 7 N.W. 249, 50 
Wis. 375, 380. See Wabash Ry. Co. v. 
FNM OtE 9S Ll 48 285 (Asuch: 9.) in. 
as men of ordinary prudence would 
usually exercise’’). 


[a] Accurate measure of ordinary 
care.—‘‘An instruction reading ‘ordi- 
nary care is that degree of care which 
persons of ordinary prudence would 
usually exercise under the same cir- 
cumstances’ is an accurate statement 
of what constitutes ordinary care.” 


navigate” 
16 


navigating” 
16 
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(Tex.) 197 S. 


-USUALLY—USUFRUCT 


station ],”>+* 


of time required by law. 

USUFRUCT.*® val s 
tudes,°® which are, use, usufruct and habitation.®? 
The term has been defined as: The profits’? or earn- 
ings®* of an estate;°* the right of enjoying any- 


One of the three personal servi- 


thing in which one has no property,®* of enjoying 


a thing the property of which is vested in another, 


and to draw from the same all the profit, utility, 


In civil law, the 


Chicago Union Traction Co. v. Chu- 
gren, 110 Ill.App., 545, 547 _ [quot 
Cronin vy. Village of Delavan, 7 N.W. 
249, 50 Wis. 375, 380, and cit Wabash 
Ryw Cow Vo qHlliott,98 Mi. 481, 485 
(where similar language is used) ]. 
See also Negligence §§ 52-82. 

57. A maxim meaning ‘“Prescrip- 
tion was instituted that there might 
be some end to litigation.” Bouvier 
Ie Dy ert bDigw41. 1055s “Broom Wee. 


Max. 894 n.; Wood Civ. L. (3d ed.) 
23). 
58. Bouvier L. D. See also Modern 


Civil Law §§ 224-244. 

[a] “Acquisition of fruits” dis- 
tinguished. — ‘‘Usucaption, [concern- 
ing the acquisition of title to land] 
relates principally to a question of 


law. The acquisition of the fruit 
rae 3A depends more particularly 
upon a question of fact.” 9 Demolom- 


be p 529 [quot ‘Cooper y. Falk, 33 So. 
567, 109 La. 474, 481]. 

“Acquisition” 1 C.J. p 909. 

[b] “Prescription” distinguished. 
—‘‘It [prescription] must not be con- 
founded with ‘‘usucaption, which sim- 
ply, by the lapse of a short time, 
cured defects in titles otherwise 
good.” Pavey v. Vance, 46 N.E. 898, 
900, 56 Ohio St. 162, 172. 


“Prescription” 49 C.J. p 1334. 


59. Usufruct: 

See Deeds § 284 (creation of life es- 
tate by grant of usufruct); Hus- 
band and Wife §§ 1318-1320 (usu- 
fruct of community propérty after 
dissolution of community); Modern 
Civil Law §§ 261-284 (general rules 
of the civil law governing “usu- 
fructus”); Parent and Child § 138 
(usufruct of parent in property of 
child). 


See also Use; and cross references 


thereunder; Usufructuary post. 


60. “Personal servitudes” see Mod- 
ern Civil Law § 248. 


“Servitude” 57 C.J. p 283. 


61. Escriche Diccionario [quot 
Mulford v. Le Franc, 26 Cal. 88, 102]. 


[a] As embracing “habitation.”— 
In construing Rev. Civ. Code art 2%80, 
providing that: ‘In all cases where 
the thing sold remains in the pos- 
session of the seller, because he has 
reserved to himself the usufruct or 
retains possession by a_ precarious 
title, there is reason to presume that 
the sale is simulated, and, with re- 
spect to third persons, the parties 
must produce proof that they are act- 
ing in good faith and establish the 
reality of the sale,” the court said: 
“The word ‘usufruct,’ as used in arti- 
cle 2480, embraces the right of habita- 
tion or occupancy reserved by the 
vendor, and under which he retains 
possession of the thing sold. This 
retention of possession by reservation 
in the deed or by agreement with the 
vendee creates a prima facie presump- 
tion of fraud, since such possession 
is inconsistent with the nature of the 
contract of sale, transferring as it 


and advantage which it may produce, provided it 
be without altering the substance of the thing;°® 


does the ownership and possession of 
the property.’ Radovich v. Jenkins, 
48 So. 988, 123 La. 355, 358. 

[b] “‘Use’ and ‘habitation’ are 
treated under the Title of Usufruct 
in the Civil Code.” Strausse v. El- 
liott, 9 So. 102, 43 La.Ann. 501, 502. 
See also Modern Civil Law §§ 285-287. 

[c] “Use” compared and distin- 
guished.—Escriche Diccionario [quot 
Mulford v. Le Franc, 26 Cal. 88, 102]; 
Strausse v. Elliott, 9 So. 102, 43 La. 
Ann. 501, 502. 


“Use” ante. 


“Use and habitation” 
Civil Law §§ 285-287. 


see Modern 


62. “Profits” 50 C.J. p 641. 
63. “Earnings” 19 C.J. p 853. 
64. Schwartz v. Gerhardt, 75 P. 


698, 699, 44 Or. 425, 429. 

[a] “Not the ‘corpus’ thereof.”— 
Schwartz v. Gerhardt, 75 P. 698, 44 
Or. 425, 429. 

“Estate? see Estates § 1. 

65. Escriche Diccionario [quot 
Cartwright v. Cartwright, 18 Tex. 626, 
628 (quot Sparks vy. Spence, 40 Tex. 
693, 700)]. 

“Property” see Property §§ 1-4. 

66. Bouvier L. D. [quot Schwartz 
v. Gerhardt, 75 P. 698, 44 Or. 425, 429; 
Deffenbaugh v. Hess, 35 Pa.Co. 7, 10]; 
La. Civ. Code art 533 [cit Benedict 
v. Clarke, 123 N.Y.S. 964, 139 App.Div. 
242, 243]; Modern Music Shop v. Con- 


cordia Fire Ins. Co. of Milwaukee, 
226 N.Y.S. 630, 635, 131 Misc. 305 
[quot Cyc]. See Heintzen v. Bin- 


ninger, 21 P. 377, 79 Cal. 5, 6; Suce- 
cession of Ward, 34 So. 185, 136, 110 
La. 75; Westmoreland Coal Co.’s Ap- 
peal, 85 Pa. 344, 345; Neel v. Neel, 19 
Pa. 323, 327; Graham v. Gutierrez Del 
Arroyo, 6 Porto Rico Fed. 59, 64. 


[a] Similar definition.—“The right 
of using and enjoying the profits of a 
thing belonging to another, without 
impairing the substance.’ Webster 
D. [quot Heintzen v. Binninger, 21 P. 
377, 79 Cal. 5, 6 (giving it as defini- 
tion of “usufructuary right’’)]. 


[b] As precluding right to change 
property.—‘‘The cases seem to be 
unanimous to the effect that a usu- 
fruct does not include the right to 
materially change the status of the 
property while it is in an indeter- 
minate situation with relation to the 
parties, in any material way.” Gra- 
ham v. Gutierrez Del Arroyo, 6 Porto 
Rico Fed. 59, 64. 


{c] “The obligation of not alter. 
ing the substance of the thing takes 
place only in the case of a perfect 
usufruct.” Benedict v. Clarke, 123 N. 
Y.S. 964, 139 App.Div. 242, 243 [cit La. 
Civ. Code art 533]. 


[ad] “Money is an imperfect usu- 
fruct (La. Civ. Code a 534), and 
the ownership is in the usufructuary 
(Id. art 536). The usufructuary is 
entitled under the Civil Code of Lou- 
isiana to the possession and the use 
of the usufruct, and to proceed by ac- 
tion against all persons to obtain pos- 
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USUFRUCT—USURA EST COMMODUM, ETC. 


or of using and enjoying, and receiving the profits 
of, property which belongs to another;®? the right 
to enjoy a thing owned by another person, and to 
receive all the products, utilities, and advantages 
produced thereby, under the obligation of preserv- 
ing its form and substance, unless the deed con- 
stituting such usufruct or the law otherwise de- 
cree,** or to use and enjoy the property of oth- 
ers,°® that is, to appropriate its fruits; without im- 
pairing the substance;*® use and enjoyment.”? 


[§ 1] A. As Noun. 
who has the usufruet,*® or right of enjoying anything 


USUFRUCTUARY.*, 


in which he has no property.7# 


ZERIS.*+4 


One 


USURA EST COMMODUM CERTUM 
PROPTER USUM REI MUTUATZ RECIPITUR. 
SED SECUNDARIO SPIRARE. DE ALIQUA RE- 
TRIBUTIONE, AD VOLUNTATEM EJUS QUI 
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adjectively,*® as in the phrases: “Parent’s usufruc- 
tuary interest,”’7* “‘undisputed usufructuary right 
to the use’ of water,”’?? “asufructuary heir,”78 “usu- 
‘ ? ’ 
fructuary interest,”79 “usufructuary owner,”®° “usu- 
. b] ) . 
fructuary possessor,”’! “usufructuary property,”®? 
and “usufructuary right.”8% 


USURA DICITUR QUIA DATUR PRO USU 


QUOD 


MUTUATUS EST, HOC NON EST VITIOSUM.** 


[§ 2] B. Used Adjectively. The word is also used 


Session and enjoyment thereof (Id. 
art 556).” Benedict v. Clarke, 123 N. 
Y.S. 964, 965, 139 App.Div. 242, 243. 


{e] Partial benefit not “usufruct.” 
—Where a testatrix, by one will, be- 
queathed to her brother a_ stated 
monthly sum for his life, from the in- 
come of her estate, which she directed 
should remain intact during his life- 
time and upon his death to go to her 
named nephews; and by a subsequent 
will “ratified and approved” the same 
and, after making some new specific 
legacies, said: “All monthly surplus 
after usufruct to my brother to go to 
[the named nephews],” the court, in 
construing the provisions, said: ‘Spe- 
cial stress is laid in the argument up- 
on this use of the word ‘usufruct.’ 
- . . No one could or does say that 
this monthly payment is a usufruct, 
or can be likened to one. What dif- 
ference, then, can it make that the 
testatrix has mistakenly called it by 
that name?” Succession of Ward, 34 
So. 135, 136, 110 La. 75. 


[f] Usufruct of life tenant.—(1) 
“The tenant for life has the usufruct 
of the whole land, and takes the 
whole profit that can be derived from 
it in following out the use made of 
it by the donor.” Deffenbaugh v. 
Hess) 35 ba. Con. 45 £0), Lauot wNeel: vy, 
Neel, 19 Pa. 323,327]. ‘To same effect 
Westmoreland Coal Co.’s Appeal, 85 
Pa. 344, 345. (2) Hence “mines and 
quarries, open at the beginning of a 
life estate, may be worked by the life 
tenant, even to exhaustion, without 
rendering him liable in damages for 
waste.” Deffenbaugh y. Hess, 35 Pa. 
Co. 7, 10 [cit Sayers v. Hoskinson, 1 
A. 308, 110 Pa. 473, 477; Westmore- 
land Coal Co.’s Appeal, 85 Pa. 344, 
346]. (3) But “a tenant for life has 
no right to open a mine where none 
previously existed, under penalty of 
being adjudged guilty of waste.” 
Deffenbaugh v. Hess, 35 Pa.Co. 7, 10 
[cit Westmoreland Coal Co.’s Appeal, 
85 Pa. 344, 346 (where similar lan- 
guage is used)]. See also Estates §§ 
86-89; Waste [40 Cyc 506-517]. 

“Substance” 60 C.J. p 976. 

67. Escriche Diccionario [quot 
Cartwright v. Cartwright, 18 Tex. 
626, 628 (quot Sparks v. Spence, 40 
Tex. 693, 700)]; Modern Music Shop 
v. Concordia Fire Ins. Co. of Mil- 
waukee, 226 N.Y.S. 630, 635, 131 Misc. 
305 [quot Cyc]. 


68. Porto Rico Civ. Code § 469 
[quot Graham vy. Gutierrez Del Ar- 
royo, 6 Porto Rico Fed. 59, 64, and 
cit Buitrago v. Gilot, 27 Porto Rico 

. 327, 328 (but substituting ‘“profits’’ 
for “utilities and advantages”; and 


“provides otherwise” for ‘otherwise 
decree’’) j. 
69. Escriche Diccionario [quot 


Mulford v. Le Franc, 26 Cal. 88, 103 
(quot Graham v. Gutierrez Del Ar- 
royo, 6 Porto Rico Fed. 59, 64)]; 
Modern Music Shop y. Concordia Fire 


| 


Ins. Co. of Milwaukee, 226 N.Y.S. 630, 
635, 1381 Misc. 305 [quot Cyc.] 


70. F!scriche Diccionario [quot 
Mulford v. Le Franc, 26 Cal. 88, 103 
(quot Graham v. Gutierrez Del Ar- 
royo, 6 Porto Rico Fed. 59, 64)]. 

“Appropriate” 4 C.J. p 1457. 

71. Schwartz v. Gerhardt, 
698, 44 Or. 425, 429. 

“Enjoyment” 20 C.J. p 1263. 

“Use” (as noun) see Use §§ 2-4. 


CSG BSS 


72. See also Usufruct ante; and 
eross references thereunder. 

73. “Usufruct” ante. 

74 Escriche Diccionario (sub 
verbo “Usufructuario”’) [quot Cart- 


wright v. Cartwright, 18 Tex. 626, 628 
(quot Sparks v. Spence, 40 Tex. 693, 
700)]. See Succession of Ward, 34 So. 
135, 136, 110 a. 75; Benedict v. 
Clarke, 123 N.Y.S. 964, 139 App.Div. 
242 [cit La. Civ. Code art 533]; Reyes 
v. Grey, 21 Philippine 73, 75. 


[a] Rights of usufructuary under 
Spanish law.—(1) ‘The usufructua- 
ry has a right to all the fruits pro- 
duced by the subject of usufruct, 
whether they be natural, that is, pro- 
duced spontaneously by the earth or 
animals, as timber, herbs, fruits, 
wool, milk, and the young of cattle.” 
BHscriche Diccionario (sub verbo 
“Usufructuario”) [quot Cartwright v. 
Cartwright, 18 Tex. 626, 628 (quot 
Sparks v. Spence, 40 Tex. 693, 700)]. 
(2) “Or industrial, that is produced 
by cultivation, as crops of grain, etc.; 
or civil, namely: rents, as the hire 
or rents of houses, freights, revenues 
from annuities, etc., and from other 
effects Sor sriehts;” Escriche Dic- 
cionario (sub verbo “Usufructuario’’) 
[quot Cartwright v. Cartwright, 18 
Tex. 626, 628]. 


{[b] In Porto Rico.—‘‘The legis- 
lators prescribe that the rights and 
obligations of the usufructuary shall 
be those provided in the deed creating 
the usufruct, and that in the absence 
of such deed, or because of its incom- 
pleteness, the provisions of §§ 471-521 
of the Civil Code shall govern.” 
tee. v. Gilot, 27 Porto Rico 327, 
328. 


[c] Under Philippine Code.—(1) 
“The usufructuary may personally 
enjoy the thing in usufruct, lease it 
to another person, or alienate his 
right to the usufruct, even for a good 
consideration. . . . ” Philippine 
Civ. Code art 480 [quot Reyes v. Grey, 
21 Philippine 73, 75]. (2) ‘He was 
entitled to hold the actual, material 
possession of such property during 
his lifetime, and was obligated only 
to preserve its form and substance.” 
Reyes v. Grey, 21 Philippine, 73, 76. 


{d] “Executor or administrator” 
contrasted.—The position of a usu- 
fructuary of money “is not like that 
of an executor or administrator, but 
like unto that of a legal owner.” 


Benedict v. Clarke, 123 N.Y.S. 964, 965, 
139 App.Div. 242, 243. 


[e] Held not “usufructuary.”—A 
person to whom, out of the revenues 
or an estate, a certain amount is to 
be paid monthly held not a “usu- 
fructuary.” Succession of Ward, 34 
So. 135, 136, 110 Maes. 


75. See cases infra this section. 


76. See Parent and Child § 138 text 
and notes 98-6. 


77. Heintzen vy. Binninger, 21 P. 
Sided (Cale Fer6e 


[a] Insufficient to constitute ad- 
verse use of watercourse.—Constru- 
ing an allegation in a pleading using 
the text phrase, the court said: “This 
amounts to nothing more, at best, 
than the right to use the water of an- 
other, but is not an allegation of a 
continued adverse usage or exercise 
of a right.” Heintzen vy. Binninger, 
ou Pest, U9 Calt 5,56 


78. Buitrago v. Gilot, 
Rico 327, 328: 


27 Porto 


79. Reyes v. Grey, 21 Philippine 
73, 75 
[a] As subject to execution.— 


“Counsel for the plaintiff now insists 
that a usufructuary interest in real 
property is not such an interest or 
right as can be sold under execution. 
With this contention we cannot 
agree.” Reyes v. Grey, 21 Philippine 
73, 75 [cit Code Civ. Proc. § 450; Civ. 
Code art 480]. 


80. Cartwright v. Cartwright, 18 
Tex. 626, 629. 

81. Cartwright v. Cartwright, 
Tex. 626, 629. 

82. Cartwright v. Cartwright, su- 
pra. 

83. Heintzen v. Binninger, 21 P. 
SiG on Oale. 5: 

[a] Definition of term.—“A usu- 
fructuary right is the right of using 
and enjoying the profits of a thing be- 
longing to another, without impairing 
the substance.” Heintzen v. Binning- 
er, 21 P. 377, 79 Cal. 5, 6 [cit Webster 
D. (sub verbo “Usufruct”) ]. 


[b] Held to be “interest” subject 
to execution.—‘“If the usufructuary 
right is one which may be leased or 
sold, it must logically and necessarily 
follow that such a right is an ‘inter- 
est’ in real property within the mean- 
ing of § 450 of the Code of Civil Pro- 
cedure.” Reyes v. Grey, 21 Philip- 
pine 73, 76 [cit Civ. Code art 480; 
Code Civ. Proc. § 450]. 


84. A maxim meaning “Usury is so 
called because it is given for the use 
of money.” Peloubet Leg. Max. [cit 
2 Coke Inst. p 89]. 


85. A maxim meaning “Usury is a 
certain benefit which is received for 
the use of a thing lent. But to have 
an understanding, [literally, to 
breathe or whisper,] in an incidental 
way, about some compensation to be 
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126 [66 C.J.] USURP—USURPATION 7 
. e ; 
USURP.’* To commit seizure’? of place,*® pow- | er,”' “usurped power,”* and “usurping franchises.’’? 


er,®® function,®® or the like, without right;°* to 
intrude into, or unlawfully exercise, a franchise, 
function or right;°? to seize and hold it im posses- 
sion by foree or without right;°* to seize by force, 
actual or constructive, without any color of right 
or title;4 to seize without right or without color 
of right;2® to use that which another person has 
a right to use.*§ 


Phrases: “Shall usurp any office,”®? “usurp an 
office,”98 “usurp a. throne,”®? “usurps an office or 
franchise,”! “usurps, intrudes into, or unlawfully 
holdsteac: ‘any franchise,’”? “usurps the of- 
fice,”? “usurp the functions of the corporation,”* 
and “whenever one usurps an office;”> also “having 
‘usurped’ the office,”® “military and usurped pow- 


USURPATION.’® It is said that the word, in 
common parlance marks a rebellious assumption of 
illegal authority;1! and in its general sense, it has 
been defined as getting into possession of that which 
another has a right to;1? going beyond or exceed- 
ing the power vested in one;** the act of seizing,'* 
or occupying,t® and enjoying?® the power or prop- 
erty of another without right;17 the assumption of 
power not authorized;'*® the unlawful assuming of 
the exercise of a right belonging to another.!9 When 
used in relation to government,?° the tyrannical as- 
sumption of the government by force, contrary to 
and in violation of the constitution of the coun- 
try.?1 

Phrases: “Usurpation and a wrongful exercise of 


made at the pleasure of the borrower, 
is not unlawful.” Cyclopedie L. D. 
{cit Branch Princ.; Clayton’s Case, 5 


Coke 70a, 70b, 77 Reprint 160; Glan- 
ville de Legibus, lib. 7, c 16]. 
6. See also Usurpation post; 


Usurper post. 


87. “Seizure” 57 C.J. p 104. 

88. “Place” 48 C.J. p 1211. 

89. “Power” 49 C.J. p 1241. 

90. “Fuuction” 27 C.J. p 925. 

91. Webster D. [quot Palmer v. 


Commonwealth, 92 S.W. 588, 122 Ky. 
693, 697, 29 Ky.L. 219 (quot Eubank 
v. Commonwealth, 103. S.W. 368, 126 
Ky. 348, 353, 31 Ky.L. 746)]. 

“Right” 54 C.J. p 807. 

92. See Grant v. Elder, 170 P. 198, 
64 Colo. 104, 110, 111 (with relation 
to corporate franchises or functions). 


“Tntrude” 33 C.J. p 804. 


93. Webster D. [quot Palmer v. 
Commonwealth, 92 S.W. 588, 122 Ky. 
693, 697, 29 Ky.L. 219 (quot Hubank v. 
Commonwealth, 103 S.W. 368, 126 Ky. 
348, 353, 31 Ky.L. 746)]. 


“Seize” 57 C.J. p 97. 


94. Palmer v. Commonwealth, 92 
Sow. 588, 122 Ky. 693, 697, 29 Ky.L. 
PA 


{a] “Yo usurp an office (1) is to 
seize it by force, actual or construc- 
tive, without any color of right or ti- 
tle.’ Palmer v. Commonwealth, 92 S. 
W. 593, 122 Ky. 693, 697, 29 Ky... 219 
{quot Hubank vy. Commonwealth, 103 
S.W. 368, 126 Ky. 348, 353, 31 Ky.L. 
746]. (2) “One who holds over aft- 
er his term has expired, which under 
our statute would mean after his suc- 
cessor had been elected and qualified, 
virtually usurps the office; for he 
without color of title ousts the right- 
ful incumbent, and presumes without 
legal warrant to discharge the duties 
devolved upon that office.” Common- 
Pepa: Bush, 115 S.W. 249, 181 Ky. 
Oy 


“Color of right” 11 C.J. p 1227. 
“Title? 62 C.J. p 1013. 


95. Wheat v. Smith, 7 S.W. 161, 
163, 50 Ark. 266 (where this is de- 
scribed as “its narrower sense’’), 


96. Drinkwater v. Royal Exch. 
“Chess Co., Wilm. 282, 290, 97 Reprint 


[a] “Use” or “used” distinguished. 
—In discussing the meaning of 
“usurped” in the phrase “Military and 
usurped power,” as used in a policy of 
insurance, the court said: “It cer- 
tainly does not mean simply ‘used,’ 
for though sometimes ‘usurped,’ in 
Latin has that import yet in English, 
it always carries the idea along with 


‘ 


it, of using that which another per- 
son has a right to use, and that is 
a frequent signification of the word 
in Latin; and indeed, in its legal, as 
well as its popular signification, it 
describes the unlawful assuming the 
exercise of a right belonging to an- 
other.” Drinkwater v. Royal Exch. 
Assur. Co., Wilm. 282, 290, 97 Reprint 
109. 

“wWse” as verb see Use §§ 5-10. 


97. Bubank v. Commonwealth, 103 
S.W. 368, 126 Ky. 348, 352; 31 Ky.L. 
746; Palmer v. Commonwealth, 92 S. 
W. 588, 122 Ky. 693, 696, 29 Ky.L. 219 
[both cases quot Ky. St. (1903) § 
1364]; Wayman v. Commonwealth, 14 
Bush (Ky.) 466, 470 [quot Ky. Gen. 
St. c 29 art 25 § 1]; Commonwealth 
v. Adams, 8 Mete. (Ky.) 76, 7 {quot 
Ky. Rev. St. (1 Stanton 407), c 28 art 
23\ § 1]. 

98. Palmer vy. Commonwealth, 92 
S.W..588, 122. Ky. 693, 697, 29skkani. 
219 [quot Eubank v. Commonwealth, 
103 S.W. 368, 126 Ky. 348, 353, 31 Ky. 
L. 746]. 

99. Webster D. [quot Palmer v. 
Commonwealth, 92 S.W. 588, 122 Ky. 
693, 697, 29 Ky.L. 219 (quot Eubank v. 
Commonwealth, 103 S.W. 368, 126 Ky. 
348, 353, 31 Ky.L. 746) ]. 


1. Wheat v. Smith, 7 S.W. 161, 162, 
50 Ark. 266. See Crittenden County 
v. McConnell, 36 S.W.(2d) 627, 630, 


237 Ky. 806 [quot Ky. Civ. Code Prac. 
§ 483 (where the language is: “If a 
person usurp an office or franchise, 
Ctce a. 

2. Grant v. Elder, 170 P. 198, 64 
Colo. 104, 110 [quot Code Civ. Proce. 
§ 320]. 

3.. Commonwealth v. Bush, 
W. 249, 181 Ky. 384, 398. 


4 Grant v. Elder, 170 P. 198, 64 
Color 104.5114; 


5. Wheat v. Smith, 7 S.W. 161, 163, 
50 Ark. 266. 

6. Commonwealth vy, 
Metec. (Ky.) 6, 10. 

7 Drinkwater v. Royal Exch. As- 
sur. Co., Wilm. 282, 290, 97 Reprint 
109. See also Fire Insurance § 437. 


8. See Fire Insurance § 437 note 
93 [a]. 


9. Drinkwater v. Royal Exch. As- 
tae Co., Wilm. 282, 290, 97 Reprint 


10. 
post. 


Usurpation of: 
eae jurisdiction see Prohibition 
o. 


115 S. 


Adams, 38 


See also Usurp ante; 


Usurper 


Corporate franchise see Quo War- 
ranto §§ 17, 18. 


For later cases, developments and changes in the law see Annotations, 


Office: 
oi nia see Officers §§ 215, 230-— 
32. , 


Quo Warranto §§ 11-16. 


Sheriffs and Constables, §§ 53 (of 
Sheriff), 86 (of Constable). 


11. Drinkwater v. Royal Exch. As- 
ou Co., Wilm. 282, 291, 97 Reprint 


“Assumption” 5 C.J. p 1412. 
“Authority” 6 C.J. p 864. 


12. Drinkwater v. Royal Exch. As- 
aur Co., Wilm. 282, 290, 97 Reprint 
13. Ex p. Wilkinson, 126 So. 102, 


104, 220 Ala. 529, 532. 


14. “Seizing” see Seize Soy 

15. “Occupy” 46 C.J. p 898. 

16. “Enjoy” 20 C.J. p 1263. 

17. Webster D. [quot State v. Ma- 
son, 14 La.Ann. 505, 507]. 

[a] “Holding cffice by originally 


rightful possession” distinguished.— 
“Usurpation is entirely different from 
holding an office originally rghtfully 
possessed, but to which the incum- 
bent becomes ineligible by the hap- 
pening of some extraneous fact or 
circumstance.” Palmer v. Common- 
wealth, 92 S.W. 588, 122 Ky. 6938, 697, 
29 Ky.L. 219. See State v. Mason, 14 
La.Ann. 505, 507. 


18. Clark vy. Brown, (Tex.) 108 S. 
W. 421, 451. 


{a] As excusing secession from 
governine body.—In discussing usur- 
pation of power by the governing 
body of a church or religious society, 
as constituting the sole exception to 
the rule that a seceding group must 
be regarded as abandoning the church, 
the court defined the word by saying: 
“A usurpation is nothing more nor 
less than the assumption of power 
not authorized.” Clark v. Brown, 
(Tex.) 108 S.W. 421, 451. i 


{b] As involving attempted exer- 
cise of power.—‘Usurpation [for 
which writ of prohibition lies]. in- 
volves the attempted exercise of pow- 
er not possessed by the inferior offi- 
cer.” Ex p. Wilkinson, 126 So. 102, 
104, 220 Ala. 529, 532: See also Pro- 
hibition § 25. ' 

“Authorize” 6 C.J. p 865. 


19. Drinkwater v. Royal Exch. As- 
on Co., Wilm. 282, 290, 97 Reprint 


“Unlawful” ante. 


anon State v. Mason, 14 La.Ann. 505, 


“Government” 28 C.J. p 749. 


21. Bouvier L. D. [quot State vy. 
Mason, 14 La.Ann. 505, 507]. 


same title and section number,’ 


aoe 


the franchise,”?2. “usurpation of 


“usurpation of ‘an advowson,”24 “usurpation of an 


office,”?> “usurpation of an office 
“ee 


abuse of power.’’32 


< . . oa 
USURPER.** The derivation of this word [and 
‘usurpation’ | is 
from the Latin “usurapere,”—to seize to one’s own 


the cognate words “usurp” 


[a] “Usurpation is itself a tyran- 
nical act.’”—Bouvier L. D. [quot State 
vy. Mason, 14 La.Ann, 505, 507]. 


22. Grant v. Elder, 170 P. 198, 64 
Colo. 104, 112. ‘ 


[a] What constitutes.—‘It is the 
wrongful intrusion into the board [of 
corporate directors] upon a false and 
pretended claim, and exercising the 
functions of the corporation that con- 
stitutes the usurpation of and wrong- 
ful exercise of the franchise. The in- 
trusion into the board upon the false 
claim, and exercising the franchise of 
the corporation, is a usurpation and 
a wrongful exercise of the franchise.” 
Grant v. Elder, 170 P. 198, 64 Colo. 
104, 111. 


[b] Remedy for such usurpation. 
—In a proceeding under Code Civ. 
Proc. § 320, providing that the district 
attorney, in the name of the people, 
on his own information or on the re- 
lation and complaint of a private par- 
ty, may bring action against any per- 
son who usurps, intrudes into, or un- 
lawfully holds or exercises any fran- 
chise, the court said: ‘Where the 
validity of a corporate election is in 
dispute, and it involves nothing but 
the title to the board of directors, we 
think, in the absence of a statute cre- 
ated especially for the specific pur- 
pose of trying the validity of contest- 
ed corporate elections, that an in- 
formation in the nature of quo war- 
ranto is an appropriate remedy, and 
that private individuals elected, but 
wrongfully prevented from acting on 
the board by the intruders, may apply 
to the district attorney, and, if he 
fails to act, may bring an action 
themselves as relators in the name of 
the people to oust the usurpers from 
exercising the franchises and to in- 
stall the relators.” Grant’ v. Elder, 
170 PB: 198, 64 Colo: 104, 112. See al- 
so Quo Warranto §§ 17, 18. 


23. Grant v. Elder, 170 P. 198, 64 
Colo. 104, 112. 


24. Drinkwater v. Royal Exch. As- 
sur. Co., Wilm. 282, 290, 97 Reprint 
109. 

25. Commonwealth v. Bush, 115 S. 
W. 249, 252, 1381 Ky. 384, 395; Bubank 
v. Commonwealth, 103 S.W. 368, 126 
Ky. 348, 353, 31 Ky.L. 746; Palmer v. 
Commonwealth, 92 S.W. 588, 122 Ky. 
693, 697, 29 Ky.L. 219; Hill v. Ander- 
son, 90 S.W. 2071, 1072, 122 Ky. .87, 
91; Wayman v. Commonwealth, 14 
Bush (Ky.) 466, 473; Commonwealth 
v. Adams, 3 Metc. (Ky.) 6, 10; State 
v. Mason, 14 La.Ann. 505, 507. See 
also Officers §§ 230-232. 


[a] Held guilty of “usurpation of 
office.”—-Under Ky. St. [1903] § 1364, 
“it has been held that a person who 
holds an office to which he is ineligi- 
ble under the Constitution is guilty of 
usurpation of office.” Hill v. Ander- 
son, 90 S.W. 1071, 1072, 122 Ky. 87, 91 


[cit and foll Commonwealth  v. 
Adams, 38 Metc. (Ky.) 6, 10 (under 
earlier statute, Rev. St. [1 Stanton 


407], c 28 art 23 § 1)]. 


[b] Meld not guilty of “usurpation 
of Office.”—(1) One holding the of- 


usurpation’ of a throne,”?7 “Usurpation of Office 
Act,”?5 “usurpation of other than county offices or 
franchises,”*® “usurpation of power,”?® “ ‘usurpa- 
tion’ of the supreme power,”?1 and “usurpation or 


and ‘ 


USURPATION—USURPER 


a franchise,’’2* | use.?4 


or franchise,”?* | color of  title,?7 
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In its genera] sense, the word is defined as 
an intruder;?> a tyrant;?* one who acts without 


has neither lawful title nor color 


of right,?8 or takes possession without any author- 
ity;*® and whose acts are utterly void,*® unless he 
continues to act so long a time or under such cir- 
cumstances as to afford presumption of his right 


to act.‘ The meaning of the term in relation to pub- 


treated.*? 


fice of notary public, who continues 
to exercise the functions of that of- 
fice after his appointment and quali- 
fication as post master, held not 
guilty of ‘usurpation of office,” with- 
in_the statute making usurpation of 
office a misdemeanor. Palmer v. 
Commonwealth, 92 S.W. 588, 122 Ky. 
693, 696, 29 Ky.L. 219. (2) The de- 
fendant held not guilty of “usurpa- 
tion of office,’ within the statute, 
making it an offense for any person 
to hold any office after his election 
thereto shall have been declared il- 
legal by a court of competent juris- 
diction, or to usurp any Office estab- 
lished by law, where, though his elec- 
tion to the office of road supervisor 
was not legal, he was put into it by 
the fiscal court, and, though he re- 
tained possession and exercised the 
duties of the office after the fiscal 
court had declared the office vacant, 
there had never been a judicial de- 
termination that the election was il- 
legal by a court of competent juris- 
diction. Eubank vy. Commonwealth, 
103 S.W. 368, 369, 126 Ky. 348, 352, 31 
Ky.L. 746 [cit Palmer v. Common- 
wealth, supra]. (3) Where a sheriff 
collected taxes after his term had ex- 
pired, giving a receipt therefor as an 
ex-Sheriff, he was held not guilty of 
“usurpation of office,’ within Ky. St. 
[1903] § 1364, as he did not profess 
in so doing to hold the office of sher- 
iff, or to be entitled to discharge its 
duties. Commonwealth v. Bush, 115 
S.W. 249, 1381 Ky. 384, 395. 

26. Wheat v. Smith, 7 S.W. 161, 
162, 50 Ark. 266; Crittenden County 
v. McConnell, 36 S.W.(2d) 627, 630, 


237 Ky. 806 [quot Ky. Civ. Code 
Pract. 480]. 
ois 


Webster D. [quot State v. Ma- 
son, 14 La.Ann. 505, 507]. 


28. See infra this note. 


[a] Arkansas statute [Code Civ. 
Proc. c. 12 (Mansfield Dig. c 151) 8 
6466], which is a substitute for and 
a modification of the proceeding by 
information in the nature of quo war- 
ranto, providing “whenever a person 
usurps an Oflice or franchise to which 
he is not entitled by law, an action 
by proceedings at law may be insti- 
tuted against him, either by the state 
or the party entitled to the office or 
franchise, to prevent the usurper 
from exercising the office or fran- 
chise.” Wheat v. Smith, 7 S.W. 161, 
162, 50 Ark. 266, 269. See also Officers 
§§ 224-229. 


29. Ky. Civ. Code Pract. § 485 
[quot Commonwealth y. Livingston, 
186 S.W. 916, 171 Ky. 52, 57). 


30. Horsman v. Allen, 61 P. 796, 
129 Cal. 131, 135 [quot Clark v. Brown, 
(Tex.), 108 S.W. 421, 451]. 


[a] As sole excuse for secession. 
—In determining the rights as be- 
tween the general conference of a 
church body and a seceding minority 
of the members: thereof, the court 
said: ‘‘The seceding body must be re- 
garded as abandoning the church; 
nor is there any exception to this 
rule, unless in the case of a usurpa- 


lie office, and the proceedings, remedies, and rights 
against usurpers of such offices are elsewhere fully 


tion of power in the governing body 
so revolutionary in its character as to 
result either in the creation of a new 
or essentially different organization 
or in such a radical change in the ar- 
ticles of faith as to constitute an es- 
sentially different religion from that 
previously followed by the church.” 
Horsman v. Allen, 61 P. 796, 129 Cal. 
131, 135 [quot Clark v. Brown, (Tex.) 
108 S.W. 421, 450]. 

31. Webster D. [quot State v. 
Mason, 14 La.Ann. 505, 507]. 


32. Ex p. Wilkinson, 126 So. 102, 
104, 220 Ala. 529, 532 (as ground for 
prohibition). See also Prohibition § 
25. 


33. See also Usurp ante; 
tion ante. 


&4 Anderson L. D. [quot Palmer 
v. Commonwealth, 92 S.W. 588, 122 
Ky. 693, 697, 29 Ky.L. 219]. 


35. Mechem Public Off. § 321 [quot 
Eubank v,. Commonwealth, 103 S.W. 
368, 126 Ky. 348, 355, 31 Ky.L. 746]; 
Hamlin v. Kassafer, 15 P. 778, 15 Or. 
456, 461, 3 Am.S.R. 176. See Grant v. 
Elder, 170 P. 198, 64 Colo. 104, 112. 


“Intruder” 33 C.J. p 804. 


36. Bouvier L. D. [quot State v. 
Mason, 14 La.Ann. 505, 507] (“Tyrant 
and usurper are sometimes used as 
Synonymous, because usurpers are 
almost always tyrants. Properly 
speaking, the words usurper and ty- 
rant convey different ideas. A king 
may become a tyrant, although legiti- 
mate, when he acts despotically; while 
a uSurper may cease to be a tyrant 
by governing according to the dic- 
tates of justice’). ‘ 


Usurpa- 


“Tyrant” ante. 


37. Hooper v. Goodwin, 48 Me. 79, 
80 [cit Tucker v. Aiken, 7 N.H. 113, 
134 (both cit Hamlin v. Kassafer, 15 
rer ae 15 Or. 456, 460, 3 Am.S.R. 


38. Smith v. City of Jefferson, 146 
Per S09 on Ory eS) Siz 


39. People y. Staton, 73 N.C. 546, 
550, 21 Am.R. 479 [quot Van Amringe 
v. Taylor, 12 S.E. 1005, 108 N.C. 196, 
201, 23 Am.S.R. 51, 12 L.R.A. 202). 


40. Hooper v. Goodwin, 48 Me. 79, 
80 [cit Tucker v. Aiken, 7 N.H. HESS 
134 (both cit Hamlin v. Kagssafer, 15 
Pe Vik8, 15) Ors 456, 1460 ad) Arcane 
176)]; People v. Staton, 73 N.C. 546, 
550, 21 Am.R. 479 [quot Van Amringe 
v. Taylor, 12 S.E. 1005, 108 N.C. 196, 
201, 28 Am.S.R. 51, 12 TRA. 2027. 
See McCraw v. Williams, 33 Gratt. 
(74 Va.) 510, 513 (“void in every re- 
spect’). 

“Utterly void’ post. 


41. People v. Staton, 73 N.C. 546, 
550, 21 Am.R. 479 [quot Van Amringe 
v. Taylor, 12 S.E. 1005, 108 N.C. 196, 
201, 23 Am.S.R. 51, 12 L.R.A. 202]. 


42. See Officers § 15 (definition), § 
224 (as party against whom statutory 
proceedings for recovery of office may 
be maintained), §§ 225-229 (actions 
against usurpers), § 368 (distinguish- 
‘ed from “officer de facto”). 
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Phrases: “To prevent the usurper exercising the 
“tyrant and usurper,’’** 


office or franchise,’’*? 


43. Commonwealth y. Adams, 3 
Metce. [Ky.] 6, 10. 

[a] “Yo punish him for the usur- 
pation” distinguished. — Common- 
wealth v. Adams, 3 Metc. [Ky.] 6, 10. 

44. Bouvier L. D. [quot State v. 
Mason, 14 La.Ann. 505, 507]. 


45. Jiménez v. Diaz Caneja, 
Porto Rico, 9, 10. 

[a] Words libelous in themselves. 
—On appeal in an action for libel and 
slander under Porto Rico statute, ap- 
proved Feb. 19, 1902, § 2, the court 
said: ‘The trial court followed the 
statute strictly, and correctly 
held the words complained of, to wit, 
‘Usurpador (usurper) and ‘Ladro6n’ 
(thief) to be libelous in themselves.” 
eametion v. Diaz Caneja, 14 Porto Rico 
9; oO. 

46. 


14 


Crittenden County v. McCon- 


USURPER 


nell, 86 S.W.(2d) 627, 630, 237 Ky. 
806. 


[a] Held not such usurper.—In a 
proceeding to revoke a ferry franchise 
upon the statutory ground that the 
owner had, for a stated period, been 
a nonresident of the state, where it 
was contended by such owner that 
the proceedings should be controlled 
by Civ. Code Pract. §§ 480-483 pro- 
viding for ordinary actions against 
usurpers and to prevent usurpation 
of an office or franchise, the court, in 
rejecting such contention, said: ) 
“To be a usurper, his. claim to it 
[franchise] must be unfounded and 
without pretense of a franchise 
granted under the statute.” Critten- 
den County v. McConnell, 36 S.W.(2d) 
627, 630, 237 Ky. 806. (2) “The pro- 
ceeding under § 1808 to revoke it is 
required before he can be deprived 


“qsurper and thief,”#5 and “usurper of the fran- 
chise”;*® also “oust the usurpers. 


2947 


thereof. Until he is deprived of it in 
the manner and form prescribed by 
statute, he cannot become a usul per.” 
Crittenden County v. McConnell, 36 
S.W.(2d) 627, 630, 287 Ky. 806. 


[b] ‘“Wiolator of franchise condi- 
tions” distinguished.—In an action to 
revoke a ferry franchise on_ the 
ground of owner’s nonresidence in the 
state, the court said: ‘‘The appellee 
[franchise owner] is not charged in 
the notice with being a usurper of the 
franchise. He is charged with fail- 
ing to observe the provisions of the 
statute as the owner of it. His con- 
tinued nonresidency for more than 
one year does not ipso facto forfeit 
his franchise.” Crittenden County v. 
McConnell, 36 S.W.(2d) 627, 630, 237 
Ky. 806. 


47. Grant: v. Elder, 170 P. 198, 64 
Gotow 104, 112. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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USURY 


{Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 140] 


ANALYSIS 
I. TERMINOLOGY [sub-analysis p 129] 
I. HISTORICAL [sub-analysis p 129] 
IiI. OPPRESSIVE CONTRACTS AS DISTINGUISHED FROM USURIOUS CONTRACTS [sub- 
analysis p 129} 

IV. USURIOUS CONTRACTS AND TRANSACTIONS [sub-analysis p 129] 

V. RIGHTS AND REMEDIES OF PARTIES [sub-analysis p 135] 

VI. RIGHTS AND REMEDIES OF THIRD PERSONS [sub-analysis p 137] 
VII. PENALTIES AND FORFEITURES [sub-analysis p 139] 

VIII. CRIMINAL RESPONSIBILITY [sub-analysis p 140] 


SUB-ANALYSIS 


I. TERMINOLOGY [§§ 1-4] p 140 
A. Usury [§ 1] p 140 
B. Usurer [§ 2] p 141 
C. Usurious Contract [§ 3] p 141 
D. “Usurious” or “Unlawful” Interest [§ 4] p 141 


II. HISTORICAL [§ 5] p 142 
III. OPPRESSIVE CONTRACTS AS DISTINGUISHED FROM USURIOUS CONTRACTS [§ 6] 
p 143 


IV. USURIOUS CONTRACTS AND TRANSACTIONS [§§ 7-230] p 143 
A. What Law Governs [§§ 7-35] p 143 
1. As to Whether Contract or Transaction Is Usurious [§§ 7-32] p 143 
a. In General [§ 7] p 148 
b. Governing Law Expressly Stated [§ 8] p 144 
e. Situs of Transaction [§ 9] p 145 
d. Place of Execution or of Performance [§§ 10-19] p 147 
(1) In General [§ 10] p 147 
(2) Place Where Contract Is Made [§ 11] p 147 
(3) Place of Performance [§ 12] p 147 
(4) Matters Determining Place Where Contract Is Made [§§ 13-16] p 148 
(a) In General [§ 13] p 148 
(b) Place of Delivery [§ 14] p 148 
(c) Place of Date [§ 15] p 149 
(d) Place of Negotiation [§ 16] p 149 
(5) Matters Determining Place of Performance [§§ 17-19] p 149 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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(a) In General [§ 17] p 149 
(b) Place of Date [§ 18] p 149 
(c) Residence of Creditor [§ 19] p 150 
e. Law of Place by Which Contract May Be Upheld [§§ 20-22] p 150 
(1) In General [§ 20] p 150 
(2) Contracts Valid in Place of Payment, Invalid in Place of Making [§ 21] p 150 
(3) Contracts Valid in Place of Making, Invalid in Place of Payment i 22] p 151 
. Place of Negotiation [§ 23] p 152 
. Situs of Property Mortgaged [§ 24] p 153 
. Law of Place of Domicile [§ 25] p 155 
. Place Where Consideration Given [§ 26] p 155 
. Place Where Money To Be Used [§ 27] p 156 
. Contracts Made and Payable in Different States, and Usurious in Both [§ he p 156 
. Renewal Notes [§ 29] p 157 
. Liability of Party Secondarily Liable [§§ 30-32] p 157 
(1) Drawer or Indorser for Value [§ 30] p 157 
(2) Accommodation Party [§ 31] p 157 
(3) Surety [§ 32] p 157 
2. As to Operation and Effect of Usury [§§ 33-35] p 158 
a. In General [§ 33] p 158 
b. Where Usury Laws Considered Penal Statutes [§ 34] p 159 
ce When Considered Merely Remedial [§ 35] p 160 
B. Constitutional and Statutory Provisions [§§ 36-60] p 160 
1. Nature [§ 36] p 160 
2. Usury as of Purely Statutory Creation [§ 37] p 160 
3. Purpose of Usury Statutes [§ 38] p 161 
4. Persons and Transactions within Application of Statutes [§§ 39-41] p 161 
a. In General [§ 39] p 161 
b. Small Loan Law [§ 40] p 161 
ce. Money Lenders [§ 41] p 162 
Validity [§§ 42-46] p 162 
a. In General [§ 42] p 162 
b. General and Special Laws [§§ 43-46] p 163 
(1) Classification Generally [§ 43] p 163 
(2) By Persons [§ 44] p 163 
(3) By Type of Loan [§ 45] p 164 
(4) By Territorial Subdivisions [§ 46] p 165 
6. Construction [§§ 47-52] p 165 
a. In General [§ 47] p 165 
b. Liberal or Strict Construction [§ 48] p 165 
ec. Special Exemption Statutes [§§ 49-51] p 166 
(1) In General [§ 49] p 166 
(2) Small Loan Statutes [§ 50] p 166 


B me FAT ce ee QO 


on 


(3) Demand Loans in Bucess of Five Thousand Dollars Secured by Collateral [§ 51] 


p 167 
d. Writing Necessary under Conventional Interest Statute [§ 52] p 167 
7. Repeal by Implication [§ 53] p 167 
8. Effect of Statutory Changes on Existing Contracts [§§ 54-60] p 168 
a. In General [§ 54] p 168 
b. Contracts Previously Usurious [§§ 55-58] p 169 
(1) In General [§ 55] p 169 
(2) Repeal [§ 56] p 170 
(3) Change of Rate or Penalty [§ 57] p171 


For later cases, developments and changes in the law see Annotations, same title and section number 
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(4) Repeal of Repealing Act [§ 58] p171 
¢. Contracts Previously Innocent [§ 59] p 171 
d. What Contracts Are Preéxisting [§ 60] p 172 
C. Construction of Contracts as to Usury [§§ 61-64] p 172 
1. In General [§ 61] p 172 
2. Contracts Shown To Be Usurious Construed Sirematy against Lender [§ 62] p 173 
3. As of What Time Character of Contract Determined [§ 63] p 173 
4. Evasion of Usury Laws [§ 64] p 174 
D. Elements and Essentials [§§ 65-177] p 174 
1. In General [§ 65] p 174 
2. Intent [§§ 66-70] p 176 
a. In General [§ 66] p 176 
b. When Corrupt Intent Is Significant [§ 67] p 177 
c. What Constitutes Unlawful Intent [§§ 68-70] p 177 
(1) In General [§ 68] p 177 
(2) Eacessive Charge Resulting from Mistake [§§ 69-70] p 178 
(a) Mistake of Fact [§ 69] p 178 
(b) Mistake of Law [§ 70] p 178 
3. Subject Matter of Contract; Money or Its Equivalent [§§ 71-72] p 179 
a. In General [§ 71] p179 
b. Stocks and Other Securities [§ 72] p 179 
4. Loan or Forbearance [§§ 73-102] p 180 
a. In General [§ 73] p 180 
b. Loan [§§ 74-99] p 181 
(1) In General [§ 74] p 181 
(2) Sales or Exchange of Property [§§ 75-81] p 481 
(a) In General [§ 75] p 181 
(b) Price Increased because of Deferred Payments [§§ 76-77] p 183 
aa. In General [§ 76] p 183 
bb. Notes Taken for Deferred Payments [§ 77] p 184 
(c) Credit Sales for Immediate Resale by Vendee [§ 78] p 184 
(d) Colorable Sales [§ 79] p 185 
(e) Sale with Option To Repurchase [§ 80] p 185 
(f) Hachange of Securities [§ 81] p 185 
(3) Obligations Given for Services [§ 82] p 186 
(4) Purchase of Choses in Action at Discount [§§ 83-94] p 186 
(a) After Negotiation [§§ 83-87] p 186 
aa. In General [§ 83] p 186 
bb. Mortgages [§ 84] p 187 
ec. Effect of Indorsement or Other Guaranty [§ 85] p 187 
dd. Instrument Not Having Valid Inception [§ 86] p 188 
ee. Purchase of One’s Own Obligation [§ 87] p 188 
(b) Prior to Valid Negotiation [§§ 88-89] p 189 
aa. In General [§ 88] p 189 
bb. Municipal and Corporate Securities [§ 89] p 189 
(ec) Taken from Maker's Broker or Agent [§ 90] p 189 
(d) Accommodation Paper [§§ 91-94] p 189 
aa. Transferee with Notice [§ 91] p 189 
bb. Transferee without Notice [§§ 92-93] p 189 
(aa) In General [§ 92\] p 189 
(bb) Contrary View [§ 93] p 190 
ec. Hachanged Notes [§ 94] p 190 
(5) Loan of Depreciated Currency [§§ 95-96] p 190 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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(a) To Be Repaid in Kind [§ 95] p 190 
(b) To Be Repaid in Legal Tender [§ 96] p 191 
(6) Loan of Legal Tender Payable in Depreciated Currency [§ 97] p 191 
(7) Loan or Sale of Credit [§ 98] p 191 
(8) Agreements for Leasing or Hiring Property [§ 99] p 191 
ce. Forbearance [§§ 100-102] p 192 
(1) In General [§ 100] p 192 
(2) Forbearance or Suspension of Legal Remedy [§ 101] p 193 
(3) Forbearance in Notes for Deferred Payments [§ 102] p 194 
5. Principal Must Be Absolutely Repayable [§§ 103-108] p 194 
a. In General [§ 103] p 194 
b. Principal Put in Hazard [§§ 104-107] p 194 
(1) In General [§ 104] p 194 
(2) Partnership and Joint Adventure Agr eements [§ 2051 p 195 
(3) Post Obit Contracts [§ 106] p 195 
(4) Security Only Put in Hazard [§ 107] p 195 
e. Contracts for Annuities [§ 108] p 195 
6. Something Received or Contracted for in Excess of Lawful Rate of Interest [§§ 109-177] p 196 
a. In General [§ 109] p 196 
b. Necessity and Sufficiency of Contract [§ 110] p 198 
ce. Necessity of Actual Payment or Receipt of Uniawful Interest [§ 111] p 199 
d. Excess Stipulated for in Contract of Loan or Forbearance [§§ 112-127] p 199 
(1) In General [§ 112] p 200 
(2) Interest Payable at Intervals Less than a Year [§ 113} p 200 
(3) Excessive Interest Payable on Contingency [§§ 114-122] p 200 
(a) Where Contingency Not under Debtor’s Control [§§ 114-116] p 200 
aa. Contingency Affecting Only Excess above Lawful Interest [§ 114] p 
200 
bb. Contingency Affecting Entire Interest; Partnership Transactions 
[§ 115] p 201 
ec. Contingency under Creditors Control [§ 116] p 201 
(b) Where Contingency under Debtor’s Control [§§ 117-122] p 201 
aa. In General [§ 117] p 201 
bb. Payment before Maturity [§ 118] p 202 
ce. Default mn Payment of Principal [§§ 119-122] p 202 
(aa) In General [§ 119] p 202 
(bb) Interest from Date in Case Only of Default [§ 120] p 203 
(cc) Interest at Excessive Rate after Maturity [§ 121] p 203 
(dd) Credit Price Increased on Default [§ 122] p 204 
(4) Interest from Prior Date [§§ 123-124] p 204 
Contract Bearing Interest from Date Prior to Its Execution [§ 123] p 204 
Contract Dated Prior to Transfer of Money Lent [§ 124] p 205 
(5) Principal Payable in Installments [§ 125] p 205 
(6) Acceleration of Payment of Principal [§ 126] p 205 
(7) Amortization of Principal and Interest [§ 127] p 206 


e. Excess Stipulated for in Collateral Agreement or Separate Instrument [§§ 128-12 29] p 
206 


(1) In General [§ 128] p 206 
(2) Collateral Agreement by Parol [§ 129] p 206 
Interest Taken in Advance [§§ 130-131] p 207 
(1) In General [§ 130] p 207 
(2) Interest for Days of Grace [§ 131] p 210 
g. Contract To Pay Larger Sum than Actually Lent or Due [§§ 132-135] p 210 


oS 


We 


Fl Se ae Dp a ee 
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(1) In General [§ 132] p 210 
(2) Immediate Return to Lender of Part of Sum Borrowed [§ 133] p 211 
(3) Allowing Part of Sum Borrowed To Remain with Lender [§ 1384] p 211 
(4) Larger Obligation Held Merely To Secure Actual Debt [§ 135] p 212 
h. Receiving Something Other than Money for Use of Money [§ 136] p 212) 
i. Addition of Exchange to Interest or Discount [§§ 187-140] p 212 
(1) Loan Made in One Place To Be Repaid in Another [§ 137] p 212 
(2) Loan Made and Repayable in Same Place [§ 188] p 214 
(3) Proceeds of Loan Taken in Form of Lender’s Draft [¥ 139] p 214 
(4) Amount or Rate of Exchange [§ 140] p 214 
j. Compound Interest [§§ 141-144] p 214 
(1) Agreement for Interest on Interest To Become Due [§§ 141-142] p 214 
(a) In General [§ 141] p 214 
(b) Interest Notes or Coupons Bearing Interest after Maturity [§ 142] p 217 
(2) Agreement for Interest on Interest Due and Unpaid [§§ 143-144] p 217 
(a) In General [§ 143] p 217 
(b) Note Including Interest on Interest Past Due [§ 144] p 218 
k. Use of Customary but Inaccurate Method of Computing Time [§§ 145-146] p 219 
(1) In General [§ 145] p 219 
(2) Reckoning Year as Three Hundred and Sixty Days [§ 146] p 219 
L Benefit or Detriment from Collateral Agreement or Transaction [§§ 147-177] p 219 
(1) In General [§ 147] p 219 
(2) Bonus or Commission Paid by Debtor [§§ 148-1 64] p 220 
(a) To Creditor [§§ 148-149] p 220 
aa. In General [§ 148] p 220 ; 
bb. Fiduciary Lending Trust Funds [§ 149] p 222 
(b) To Agent [§§ 150-160] p 222 
aa. Agent of Creditor [§§ 150-158] p 222 
(aa) In General [§ 150] p 222 
(bb) Authorization or Ratification of Exaction [§§ 151-152] p 222 
aaa. In General [§ 151] p 222 
bbb. Sharing Agent’s Commission [§ 152] p 223 
(cc) Where Creditor Has Knowledge of Exaction [§§ 153-154] p 
223 
aaa. Actual Knowledge [§ 153] p 223 
bbb. Implied Knowledge [§ 154] p 223 
(dd) Exaction without Creditor’s Knowledge or Authority [§§ 155- 
157] p 224 
aaa. General Agent [§ 155] p 224 
bbb. Special Agent [§ 156] p 224 
cee. Undisclosed Agency [§ 157] p 225 
(ee) Creditor Pretending To Be Agent of Creditor [§ 158] p 225 
bb. Agent of Debtor [§§ 159-160] p 226 
(aa) In General [§ 159] p 226 
(bb) Lender or His Agent Pretending To Be Borrower's Agent 
[§ 160] p 227 
(c) Lo Loan Broker [§ 161] p 227 
(d) To Commission Agent or Factor [§§ 162-163] p 228 
aa. In General [§ 162\] p 228 
bb. Commission on Goods Not Actually Shipped [§ 163] p 228 
(e) To Stranger [§ 164] p 229 
(3) Bonus Paid by Stranger [§ 165] p 229 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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(4) Charges for Services Rendered or Expense Incurred by Lender or His Agent 
[$§ 166-169] p 230 
(a) In General [§ 166] p 230 
(b) Examination of Title, Inspection, and Preparation of Papers |§ 167] p 231. 
(c) Traveling Expenses [§ 168] p 231 
(d) Other Particular Services and Expenses [§ 169] p 232 
(5) Borrower Required To Take Insurance of Lender [§ 170] p 232 
(6) Borrower Required To Pay Taxes Assessed against Lender [§ 171] p 233 
(7) Agreement by Borrower To Assume, Secure, or Pay Some Other Debt [§ 172] p 
233 
(8) Agreement for Liquidated Damages for Nonpayment at Maturity [§ 173] p 234 
(9) Borrower's Promise To Pay Cost of Collection and Attorney’s Fee [§ 174] p 235 
(10) Borrower’s Promise To Keep Lending Bank’s Notes in Circulation [§ 175] p 236 
(11) Where Lender Obtains Use or Profits of Property Mortgaged or Pledged [§ 176] 
p 236 ‘ : 
(12) Collateral Contract Induced by Loan or Forbearance [§ 177] p 236 
E. Custom or Usage Affecting Contract or Transaction [§§ 178-179] p 237 
1. In General [§ 178] p 237 
2. Usage as Showing Complete Contract [§ 179] p 237 
F. Effect of Usury [§§ 180-201] p 237 
1. Effect on Contract or Debt [§§ 180-183] p 237 
a. In General [§ 180] p 237 
b. Corporate Loans at Rates Prohibited by Charter or Corporation Statutes [§ 181] p 239 
ce. When Usury Is Criminal Offense [§ 182] p 240 
d. Hauecuted Contracts [§ 183] p 240 
2. When Only Part of Contract Is Affected by Usury [§§ 184-185] p 240 
a. Contract Not Severable [§ 184] p 240 
b. Contract Severable [§ 185] p 241 
3. Specific Contracts or Parts Thereof [§§ 186-191] p 241 
a. In General [§ 186] p 241 
b. Provision for Attorney’s Fees [§ 187] p 241 
c. Waiver of Homestead Right [§ 188] p 242 
d. Deeds and Other Instruments Affecting Title to Land [§§ 189-190] p 242 
(1) In General [§ 189] p 242 
(2) As against Purchasers at Foreclosure of Usurious Mortgage [§ 190] p 242 
e. Bills and Notes [§ 191] p 242 
4. Indebtedness Considered Apart from Usurious Instrument [§§ 192-193] p 243 
a. When Usurious Contracts Are Void [§ 192] p 243 
b. Usurious Contracts Merely Unenforceable [§ 193] p 243 
5. Usurious Interest Subsequently Paid or Contracted for on Originally Valid Obligation [§§ 194- 
196] p 243 
a. In General [§ 194] p 248 
b. Refusal To Deliver Whole Amount of Loan Made [§ 195] p 245 
ce. Usurious Extensions or Renewals of Valid Obligations [§ 196] p 245 
_ 6. Securities for Usurious Loans [§§ 197-201] p 246 
a. In General [§ 197] p 246 
b. Chattel Mortgages and Pledges [§ 198] p 246 
¢. Conveyance of Real Estate as Security for Loan [§ 199] p 247 
d. Part of Secured Debt Free from Usury [§ 200] p 248 
e. Judgments [§ 201] p 249 
G. Subsequent Collateral Transactions [§§ 202-208] p 249 
1. In General [§ 202] p 249 
2. Usurious Contract as Consideration for New Promise [§§ 203-204] p 249 


For later cases, developments and changes in the law see Anuotations, same title and section number, 
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a. In General [§ 203] p 249 
b. New Parties Introduced [§ 204] p 250 
3. Agreements To Assume, Secure, or Pay Usurious Debt [§ 205] p 250 
4. Direction for Payment of Usurious Debt in Assignment for Creditors [§ 206] p 250 
5. Loan Made To Pay Usurious Debt [§ 207] p 251 
6. Subsequent Securities [§ 208] p 251 
H. Who May Take Advantage of Existence of Usury [§§ 209-216] p 251 
1. In General [§ 209] p 251 
2. Borrowers May Show Usury in Defense [§§ 210-212] p 251 
a. In General [§ 210] p 251 
b. Mortgagor [§ 211] p 252 
¢. Usury Defense as Aid to Injustice [§ 212] p 252 
3. Defense of Usury Not Permitted to Lender [§ 213] p 252 
4. Defense of Usury by Corporations [§§ 214-216] p 253 
a. In General [§ 214] p 253 
b. When Corporation Seeks Affirmative Relief [§ 215] p 255 
ce. What Law Governs [§ 216] p 255 
I. Purging Contract or Obligation of Usury [§§ 217-230] p 256 
1. In General [§ 217] p 256 
2. Time for Purging Contract of Usury [§ 218] p 256 
3. What Constitutes Sufficient Purging of Usury [§§ 219-230] p 256 
a. In General [§ 219] p 256 
b. Indorsing or Crediting Usury as Paid [§ 220] p 258 
e. Advancing Money To Cover Usury [§ 221] p 258 
d. Renewal of Usurious Obligation or Substituted Security [§§ 222-229] p 258 
(1) When New Security Contains Usury of Old [§ 222] p 258 
(2) When New Security Contains Only Debt and Legal Interest [§ 223] p 259 
(3) Partial Payment and Renewal for Balance Due [§ 224] p 260 
(4) Original Obligation Divided on Renewal [§ 225] p 260 
(5) Change of Parties on Renewal [§§ 226-229] p 260 
(a) In General [§ 226] p 260 
(b) New or Additional Debtors Accepted [§ 227] p 260 
(c) Renewal Made to New Creditor [§§ 228-229] p 261 
aa. With Knowledge of Usury [§ 228] p 261 
bb. Without Knowledge of Usury [§ 229] p 261 
e. Usurious Debt as Consideration for Conveyance [§ 230] p 262 


V. RIGHTS AND REMEDIES OF PARTIES [§§ 231-313] p 262 
A. In General [§ 231] p 262 
B. Lender's Right To Recover under Usurious Contract [§§ 232-235] p 262 
1. When Statute Declares Usurious Contracts Void [§ 232] p 262 
2. When Statute Forfeits All Interest [§ 233] p 262 
3. When Statute Forfeits Only Usurious Excess [§ 234] p 264 
4. Usury of Original Notes Deducted from Renewal Note [§ 235] p 265 
C. Relief in Equity [§§ 236-248] p 265 
1. Relief to Borrower [§§ 236-246] p 265 
a.. Nature [§§ 236-241] p 265 
(1) In General [§ 236] p 265 
(2) Cancellation or Reformation [§ 237] p 266 
(3) Injunction [§ 238] p 267 
(4) Bill for Discovery or Accounting [§ 239] p 268 
(5) Recovery Back of Usury Paid, or Crediting on Principal [§§ 240-241] p 268 
(a) In General [§ 240] p 268 
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(b) Usury Ineluded in Judgment or Decree [§ 241] p 268 
b. Doing Equity as Condition of Relief [§§ 242-246] p 269 
(1) In General [§ 242] p 269 
(2) What Constitutes Doing Equity [§ 243] p 270 
(3) Application of Rule [§§ 244-245] 'p 271 
(a) Cancellation, Reformation, or Injunction [§ 244] p 271 
(b) Bill for Discovery or Accounting [§ 245] p 271 
(4) Statutory Abrogation or Modification of Rule [§ 246] p 272 
2. Relief to Lender [§§ 247-248] p 273 
a. In General [§ 247] p 273 
b. Subrogation to Rights of Third Persons [§ 248] p 274 
D. Usury as Defense [§§ 249-259] p 274 
1. Avoidance of Contract to Extent Allowed by Statute [§§ 249-252] p 274 
a. In General [§ 249] p 274 
b. Usury in Separate or Collateral Obligation [§ 250] p 275 
ec. In Suit To Foreclose Mortgage [§ 251] p 275 
ad. Action by Broker for Compensation, for Procuring Loan [§ 252] p 276 
2. Set-Off and Counterclaim [§§ 253--256] p 276 
a, In General [§ 253] p 276 
b. Statutes Retroactive [§ 254] p 277 
e. Extent of Set-Off or Counterclaim [§ 255] p 27 
d. Usury Paid on Other Obligation or Transaction [§ 256] p 277 
3. Luss of Right To Set Up Usury as Defense [§§ 257-259] p 278 
a. Estoppel [§ 257] p 278 
b. Waiver or Ratification [§ 258] p 279 
ce. Release [§ 259] p 280 
E. Application of Payments of Usury [§§ 260-263] p 280 
1. In General [§ 260] p 280 
2. Payments Applied to Usurious Interest by Creditor [§ 261] p 283 
3. Payments Applied to Usurious Interest by Both Creditor and Debtor [§ 262] p 283 
4. Application as Affected by Lapse of Time [§ 263] p 284 
F. Recovery of Usury Paid [§§ 264-274] p 284 
1. Right To Recover in General [§ 264] p 284 
2. Judgment or Decree on Obligation as Affecting Right [§ 265] p 287 
3. Repeal of Usury Law as Affesting Right [§ 266] p 288 
4. Conditions Precedent to Exercise of Right [§§ 267-269] p 288 
a. Payment of Usury [§ 267] p 288 
b. Payment of Principal and Legal Interest [§ 268] p 288 
ce. Demand [§ 269] p 289 
5. Parties Liable for Usurious Payments [§ 270] p 289 
6. Defenses [§§ 271-273] p 289 
a. In General [§ 271] p 289 
b. Hstoppel and Waiver [§ 272] p 290 
ec. Release [§ 273] p 290 
7. Extent of Recovery [§ 274] p 290 
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1. In General [§ 275] p 291 
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Il. Effect of Suffering Judgment on Usurious Obligation [§§ 277-278] p 292 
1. In General [§ 277] p 292 
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I. Actions [§§ 279-313] p 293 
1. Form of Action [§ 279] p 293 
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2. Time To Sue, Limitations, and Laches [§§ 280-283] p 293 
a. At Law [§§ 280-282] p 293 
(1) In General [§ 280] p 293 
(2) Accrual of Cause of Action [§ 281] p 293 
(3) Defense, Set-Off or Counterclaim [§ 282] p 294 
b. In Equity [§ 283] p 295 : 
3. Jurisdiction and Venue [§ 284] p 295 
4. Parties [§ 285] p 295 
5. Pleading [§§ 286-296] p 296 
a. In Action or Proceeding To Enforce Usurious Contract or Security [§§ 286-294] p 296 
(1) Bill or Petition [§ 286] p 296 
(2) Plea or Answer [§§ 287-292] p 296 
(a) Necessity of Pleading Usury [§ 287] p 296 
(b) Time of Pleading [§ 288] p 297 
(c) Plea in Bar [§ 289] p 297 
(d) Requisites and Sufficiency [§§ 290-292] p 297 
aa. In General [§ 290] p 297 
bb. Definiteness, Certainty, and Particularity [§§ 291-292] p 298 
(aa) In General [§ 291] p 298 
(bb) In Equity [§ 292] p 300 
(3) Replication or Reply [§ 293] p 300 
(4) Amended Pleadings [§ 294] p 301 
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c. In Suit for Equitable Relief against Usury [§ 296 | p 302 
6. Isswes, Proof, and Variance [§ 297] p 302 
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(a) In General [§ 304] p 309 
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a. In General [§ 307] p 311 
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11. Costs [§ 313] p 314 


VI. RIGHTS AND REMEDIES OF THIRD PERSONS [(§§ 314-383] p 314 
A. Right to Relief against Usurious Contract or Transaction [§§ 314-353] p 314 
1. General Rules [§§ 314-319] p 314 
a. Personal Privilege and Exclusion Therefrom of Strangers to Usurious Transaction 
[§ 314] p 314 
b. Privies and Successors_in Title [§ 315] p 316 
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ce. Transaction Void or Voidable [§ 316] p 317 
d. Setting Up Usury for Benefit of, or with Consent of, Debtor [§ 317] p 318 
e. Defense of Usury Unavailable to Debtor or Borrower, and Waiver [§ 318] p 318 
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a. Personal Representatives [§ 320] p 318 
b. Hews and Devisees [§ 321] p 319 
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(1) In General [§ 322] p 319 
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. Receiver [§ 325] p 320 
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333] p 320 
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(4) Purchaser at Sale by Assignee or Trustee in Bankruptcy [§ 329] p 326 
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(1) In General [§ 334] p 327 
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fected [§§ 355-363] p 342 
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a. Nonnegotiable Contracts or Instruments [§§ 355-356] p 342 
(1) In General [§ 355] p 342 
(2) Transfer of Mortgage or Deed Securing Usurious Contract or Debt [§ 356] p 343 
b. Negotiable Contracts [§§ 357-361] p 344 
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ce. Sufficiency of Tender or Offer and Waiver [§ 372] p 355 
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6. Evidence [§§ 378-380] p 357 
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7. Questions for Jury [§ 381] p 358 
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1. Extraterritorial Effect of Penalties and Forfeitures [§ 385] p 359 
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~C. Penalties [§§ 388-409] p 361 
1. Amount and Extent of Penalties [§ 388] p 361 
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3. Enforcement of Penalties [§§ 394-409] p 364 


a. In General [§ 394] p 364 


Persons Entitled To Enforce Penalties [§ 395] p 365 


b. 
ce. Persons Liable for Penalties [§ 
d 


396] p 366 - 


. Methods of Enforcement [§§ 397-399] p 367 
(1) By Direct Action [§ 397] p 367 
(2) By Way of Set-Off or Counterclaim [§ 398] p 367 
(3) By Plea in Bar [§ 399] p 368 


e. Venue [§ 400] p 368 

f. Limitations [§ 401] p 368 
2. Counterclaim [§ 402] p 369 
h. Parties [§ 403] p 369 

i. Pleading [§ 404] p 369 

j. Variance [§ 405] p 370 

k. Hvidence [§ 406] p 371 

l. Trial [§ 407] p 371 
m. Review [§ 408] p 371 


n. Attorney’s Fees [§ 409] p 372 


D. Forfetiures [§§ 410-412] p 372 


1. As between Parties or Privies [§§ 410-411] p 372 


a. In General [§ 410] p 372 
b. Enforcement [§ 411] p 373 
2. Forfeitures to State [§ 412] p 373 


VIII. CRIMINAL RESPONSIBILITY [§§ 413-416] p 374 


A. In General [§ 413] p 374 
B. Procedure [§§ 414-416] p 375 


1. Indictment or Information [§ 414] p 375 


2. Evidence [§ 415] p 376 
3. Questions for Jury [§ 416] p 376 


CROSS REFERENCES 


Building and loan association contracts see Building and 
Loan Associations §§ 100-112. 

Criminal liability of corporation see Corporations § 3048. 

Effect of judgment where usury not pleaded see Judg- 
ments § 1272. 

Hypothecation of vessel see Shipping § 474. 

Implied warranty against by transferor see Bills and 
Wotes § 584: Bonds § 98 note 59 [cl]. 

Jnjunction against judgment see Judgments § 717. 

Interest generally see Interest 33 C. J. p 173. 


Loan or dispount by national bank see Banks and Bank- 
ing §§ 765-79 

Parol evidence ia show usury see Bvidence § 1627. 

Preferential rights of creditor see Assignments for 
Benefit of Creditors § 220. 

Privilege of witness see Witnesses [40 Cyc 2536]. 

Rate at which corporation may borrow money see Cor- 
porations § 2568. 

Right of corporation to exact see Corporations § 2801. 
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[§ 1] A. Usury. In early times “usury” and “in- 
terest”? were synonymous,' but in later times, after 
the taking of reasonable interest became lawful, 
interest came to signify lawful profit and usury 


I. Marshall v. Beeler, 178 P. 245, 
104 Kan. 32; Henry v. Salina Bank, 
5 Hill (N.Y.) 523, 528; Schlesinger Vv. 
State, 218 N.W. 440, 442, 195 Wis. 366, 
be Ans, Re 362); 
i Waa oS 

“Usury; in a strict sense, is a con- 
tract upon the loan of money to give 
the lender a certain profit for the use 
of it upon all events, whether the bor- 
rower make any advantage of it, or 
the lender suffer any prejudice for 2. 
the want of it, or whether it be paid Eau] 
on the day appointed or not.” 10 Ba- 


[a] 


5 i of ry.” 
Bouvier L. D.; English 125 y4e. Ot 


[b] 
“usury” 
parte Berger, 
Mo. 16, 
472, 5 Ann.Cas., 


con Abr. tit ‘‘Usury.” 

It meant “the taking of any 
compensation whatever for 
Marshall v. 
245, 246, 104 Kan. 32. 


By canon law, 
were synonymous terms. 
90 S.-W. 7595) 761, 193 
x rare Tae 530, 112 Am.S.R. 


Bouvier L. D.; Black L. D. 


Statement by Grotius.—‘If the 
compensation allowed by law does not 


unlawful profit derived by the lender of a sum of 
money from the borrower for its use.2 In modern 
times, although not always,® the word “usury” cus- 
tomarily signifies rather the taking of the unlawful 


exceed the proportion of thé hazerd 
run, or the want felt by the loan, its 
allowance is neither repugnant to the 
revealed nor the natural law; but if 
it exceed those bounds, it is then op- 
pressive usury, and although the mu- 
nicipal laws may give it impunity, 
they never can make it just.’ Gro- 
tius [quot State v. Multnomah Coun- 
LOM MOso ko. Onn asain aol 

3. See cases infra this note. 


[a] Definition of usury.—‘‘The ex- 
cess over the legal rate charged to a 
borrower for the use of money.” Wil- 


the use 
Beeler, 178 


“interest” and 


Ex 


Icer later cases, developments and changes in the law see Annotations, same title and section number, 


~ 329, 


seville a 


profit for the use of money than the unlawful profit 
Henee, “usury” may be defined as contract- 
ing for or reserving something in excess of the 
amount allowed by law for the loan or forbearance 


itself.4 


of money.® 


Compensation for past use of money distinguished. 
A contract to pay compensation for the past use 
of money, although amounting to more than the 
lawful rate of interest for the period of the loan, 
is not usury, whieh relates to compensation for the 


future use of money.® 


[§ 2] B. Usurer. A usurer is one who lends mon- 
ey at a rate of interest greater than that established 


by law.? 
[§ 3] C. Usurious Contract. 


liams v. American Exchange Bank, 
280 S.W. 720, 723, 222 Mo.App. 483; 
Allen v. Newton, 266 S.W. 327, 329, 
219 Mo.App. 74. 


44 Blackstone Comm. p_ 156 
(“Usury . - is an unlawful con- 
tract upon the loan of money, to re- 
ceive the same again with exorbitant 
increase’’), See Tyler Usury p 35 
(‘Usury is the taking of more for the 
use of money than the law allows, or 
the extortion of a sum beyond what 
is legal’’). 

5. Allen v. Newton, 266 S.W. 327, 
219 Mo.App. 74; Grossman v. 
Calonia Land & Improvement Co., 134 
A. 740, 742, 103 N.J.Law 98; Tolen- 
tino & Manio v. Gonzalez Sy Chiam, 
50 Philippine 558, 573. See to same 
effect Hogg v. Ruffner, 1 Black (U.S.) 
ib, walT Te.Wid.-- 38: New England 
Mortg. Security Co. v. Gay, 33 F. 636 
{error dism 12 S.Ct. 815, 145 U.S. 123, 
36 L.Ed. 646]; U. S. Mortgage Co. v. 
Sperry, 26 F. 727, 730 [rev on other 
grounds 11 S.Ct: 321, 138°U.S. 313, 34 
L.Ed. 969]; Latrobe v. Hulbert, 6 F. 
209; Ford v. Hancock, 36 Ark. 248; 
Newton v. Wilson, 31 Ark. 484; Ham- 
lin v. Fitch, Kirby (Conn.) 260; Brau- 
er v. Laughlin, 211 Ill.App. 534, 545; 
Gaar v. Louisville Banking Co., 11 
Bush (Ky.) 180, 21 Am.R. 209; Gen- 
eral Motors Acceptance Corporation 
v. Weinrich, 262 S.W. 425, 428, 218 
Mo.App. 68; Taylor v. Buzard, 90 S. 
W. 126, 114 Mo.App. 622, 624; Stuart 
v. Durland, 212 N.W.: 31, 32, 115 Neb. 
211, 53 A.L.R. 739; Leonard v. Cox, 
7 N.W. 289, 10 Neb. 541; Lincoln 
Bldg., etc., Assoc. v. Graham, 7 Neb. 


173; Lesley v. Johnson, 41 Barb. (N. 
Y.) 359; Dunkle v. Renick, 6 Ohio St. 
527; Allen v. Osborne, 41 Pa.Co. 465, 
467; Fowler v. Word, 16 S.C.L. 372; 


Lee v. Peckham, 17 Wis. 383. 

[a] Usual and ordinary meaning. 
—‘An unconscionable or exorbitant 
rate or amount of interest.” Gross- 
man y. Calonia Land & Improvement 
Co., 134 A. 740, 742, 103 N.J.Law 98. 

[b] Offense of “usury” consists in 
taking unlawful interest. Sanford v. 


SUN Ze 6h 613. 89u 1 daho..20- 


[c] Distinction between penalty 
and usury.—The distinction between 
the penalty for the offense of usury 
and usury itself is that the penalty is 
the fine or forfeiture imposed for the 
offense of usury, while usury is the 
illegal interest itself. In Sanford v. 
Kunz, 71 P. 612, 613, 9 Idaho 29. 

[d] Distinction between interest 
by contract and interest as damages 
for nonpayment, as affecting the con- 
struction of usury laws see Mason v. 
Callender, Flint & Co., 2 Minn. 350, 72 
Am.D. 102. 

{e] “Usury consists in extorting 
or taking a rate of interest for money, 
beyond what is allowed by law. It is 


“An usurious con- 
tract, is one which stipulates for the payment of 
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more than lawful interest, for the use of money, or 
forbearance of a debt.’ 


[§ 4] D. “Usurious” or “Unlawful” Interest. The 
term “usurious interest,” unless restricted by the 


terms of the statute or constitution in which it is 


used, means unlawful interest;® and so, unless the 
statutory or constitutional provision is to the effect 
that all interest charged above a specified rate is 
usurious, in which case usurious interest within 
the meaning of the statute is the excess over what 
may be lawfully charged,!° statutory and constitu- 


tional provisions relating to usurious interest have 


reference to the entire interest contracted for. 
“Unlawful interest is a premium or compensation 


paid or stipulated to be paid for the use of money 


by law.”42 


not necessary that money should be 
actually advanced, in order to consti- 
tute the offence of usury, but any pre- 
tence or contrivance whatever, to gain 
more than legal interest, where it is 
the intent of the parties to contract 
for a loan, will make that contract 
usurious.” Thompson, J., in Wilkie 
v. Roosevelt, 3 Johns.Cas. (N.Y.) 206, 
207, 2 Am.D. 149. 


{f] Under Mexican law in force in 
California prior to April 22, 1850, 
there were two'kinds of interest: 
First, legal interest, which is the rate 
fixed by law, and attaching to con- 
tracts where the parties have not 
agreed on a rate; and, second, con- 
ventional or customary interest which 
is the rate general and usual by cus- 
tom, at a given time in a given place, 
and which may be greater or less 
than legal interest; and, if the con- 
ventional or customary interest was 
less than the legal interest then to 
exceed the legal rate was usury, if 
greater then to exceed the conven- 
tional or customary rate was also 
usury. See Fowler vy. Smith, 2 Cal. 
568 [rey 2 Cal. 39]. 


[g] Other definitions.—(1) “The 
taking of more interest for the use of 
money, or forbearance of a debt, than 
the law allows.” Harmon y. Lehman, 
Durr & Co., 5 So. 197, 85 Ala. 379, 392, 
2 L.R.A. 589; Woolsey v. Jones, 4 So. 
190, 84 Ala. 88, 91; Reed v. Coale, 4 


Ind. 283, 288; Gray v. Bennett, 3 Metc.. 


(Mass.) 522, 527; Kreibohm v. Yan- 
cey, 55 S.W. 260, 154 Mo. 67, 85; Ros- 
enstein v. Fox, 44 N.E. 1027, 150 N.Y. 
354, 363; Schermerhorn y. Talman, 
14 N.Y. 93, 118; Woodruff vy. Hurson, 
32 Barb. (N.Y.) 557, 559; Trask v. 
Hazazer, 4 N.Y.S. 635, 638; Merrills 
v. Law, 9 Cow. (N.Y.) 65, 66 [rev on 
other grounds 6 Wend. 268]; Wilkie 
v. Roosevelt, 3 Johns.Cas. (N.Y.) 206, 
2 Am.D. 149; Van Schaick v. Ed- 
wards, 2 Johns.Cas. (N.Y.) 355, 364; 
Parham v. Pulliam, 5 Coldw. (Tenn.) 
497, 501; Brundage v. Burke, 40 P. 
343, 11 Wash. 679, 682. To same ef- 
fect. Kinney vy. Pollak, 137 So. 669, 
223 Ala. 654 [mod on other grounds 
and motion overr 142 So. 390, 225 Ala. 
229]; Miller v. Graham, 72 So. 87, 88, 
196 Ala. 230, 232; Darden v. Schues- 
sler, 45 So. 130, 154 Ala. 372; Sloan 
Vv. Piedmont Mire, Ins) ‘Co,, 128 Som! 
2, 189 N.C. 690; Dies v. Bank of Com- 
merce of Sapulpa, 229 P. 474, 478, 100 
Okl. 205; Munn v. Mid-Continent Mo- 
tor Securities Co., 228 P. 150, 100 Ok). 
105; Midland Savings & Loan Co. v. 
Tuohy, 170 P. 244, 69 Okl. 270. (2) 
“The taking or retaining, by means 
of an unlawful bargain, of a greater 
rate of interest than the law allows, 
constitutes usury.” Kimball vy. Pro- 
prietors Boston Atheneum, 3 Gray 
(Mass.) 225. (3) “The reserving and 
taking or contracting to reserve and 


borrowed beyond the rate of interest established 


take, either directly or by indirection, 
a greater sum for the use of money 


than the lawful interest.” In re EI- 
more Cotton Mills, 217 F. 810, 814 
[quot Black L. D.]. (4) “The re- 


sult of a covinous contract entered 
into by two or more parties, whereby 
one party is to receive and the other 
party is to pay, for the use of money 
loaned, more than the legal rate of 
interest.” Compton v. Collins. 67 So. 
395, 396, 190 Ala. 499. (5) “Interest 
in excess of the legal rate charged to 
a borrower for the use of money.” 
Medical Arts Bldg. Co. v. Southern 
Finance & Development Co., 29 F.(2d) 
969, 971. (6) “A corrupt agreement, 
whereby more than lawful interest is 
to be paid.” Halsey v. Winant, 251 N. 
Y.S. 81, 87, 233 App.Div. 103 [rev on 
other grounds 180 N.E. 253, 258 N.Y. 
512 (motion den 182 N.E. 165, 259 N. 
Y. 525, 182 N.E. 182, 259 N.Y. 562, and 
cert den 53 S.Ct. 20, motion den 180 
N.E. 338, 258 N.Y. 574)]. (7) “An il- 
legal profit required and received by a 
lender of a sum of money from the 
borrower.” Clemens vy. Crane, 84 N. 
E. 884, 889, 234 Ill. 215 [quot Manu- 
facturers Finance Trust v. Stone, 251 
Ill.App. 414, 419]; Hopkins v. Flower, 
(Mass.) 152 N.H. 635, 6387. See Neu- 
feld v. Gudichsen, 211 Ill-App. 238. 
To same effect MacRackan v. Bank of 
Columbus, 80 S.B. 184, 164 N.C. 24, 49 
L.R.A.N.S. 1048. (8) “A premium or 
compensation paid or stipulated to be 
paid for the use of money borrowed 
or returned, beyond the rate of inter- 
est established by law.” Carter v. 
Hook, 83 S.E. 386, 389, 116 Va. 812 
[quot Black L. D.]. (9) “A contract 
upon the lone of money, or giving 
dayes for forbearing of money, debt, 
or duty, by way of lone, chivisance, 
shifts, sales of wares, or other doings 
whatsoever.” 3 Coke Inst. p 150. 


6 Daniels v. Wilson, 21 Minn. 530. 
Be Newton v. Wilson, 31 Ark. 484, 


8 Parham y. Pulliam, 5 Coldw. 
(Tenn.) 497, 501 [quot Parsons Contr. 
ite Usury al 

“Wherever . . by the terms. of 
a contract, money is loaned and the 
lender is paid, or stipulates to be paid, 
a valuable consideration in excess of 
the rate allowed by law, the contract 
is usurious.” Carter v. Hook, 83 S.E. 
386, 389, 116 Va. 812. 


9. Baum v. Daniels, 118 S.W. 754, 
55 Tex.Civ.App. 273. 


10. Baum v. Daniels, supra. 


11. Smith v. Chilton, 39 S.W. 287, 
90 Tex. 447; Taylor v. Shelton, 134 S. 
W. 302, 304, 63 Tex.Civ.App. 626; 
Baum v. Daniels, 118 S.W. 154, 755, 
55 Tex.Civ.App. 273. 


12. In re Elmore Cotton Mills, 217 
F. 810 [quot Black L. D.]. 
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USURY 


II. HISTORICAL’* 
[By Gizert G. FInuey] 


[§ 5] It seems that the taking of interest for 
the loan of money, or at least taking excessive in- 
terest, has been regarded with abhorrence from the 
earliest times.'4 We are told that such usury was 
prohibited by the early laws of the Chinese and 
Hindus, and by the Koran.t®> The mosaic law pro- 
hibited the Jews from exacting interest on loans 
to their brethren, but permitted interest to be taken 
from Gentiles.1®° Among the Athenians moderate 
interest charges were allowed, but custom fixed the 
maximum rate at twelve per cent, and anyone ex- 
acting a higher rate was looked on with contempt 
as being vile and ignominious.1* Among the Romans 
interest charges were limited by the Twelve Tables,*® 
and subsequently totally abolished.1® Commercial 
necessity revived the practice of making loans at 
interest, which were, however, strictly regulated 
by later legislation.2° During the Middle Ages the 
people of England, and especially the English church, 
entertained the opinion then current in Europe that 
the taking of any interest for the lean of money 
was a detestable vice, hateful to man and contrary 
to the laws of God.?!. It is said that not only was 
the usurer lable during his life to the censures of 
the church, but after his death his chattels were 


the lord of the fee.2? Contracts for interest not 
exceeding ten per cent were expressly legalized by 
act of parliament in 1545;** but it was also pro- 
vided that a contract for a loan at a rate of interest 
in excess of ten per cent should be wholly void both 
as to principal and interest. This act was repealed 
in 1555,24 but restored in 1570.°° Subsequent acts”® 
gradually reduced the rate of interest allowed until 
1714 when by statute the lawful rate was fixed at 
five per cent, where it remained until 1854, when 
all restrictions on interest charges were removed.** 
The early colonial usury acts were modeled after 
the English act,2® the rate of interest allowed being 
usually higher, however.?® These early enactments, 
as would be expected, adopted the penalty for usury 
fixed by the statute of the mother country, and 
made all usurious contracts wholly void. The tend- 
ency of subsequent statutes, however, has been stead- 
ily to mitigate the punishment inflicted on the usur- 
er, who now, in most of the American jurisdictions, 
is required to forfeit only the usurious interest, 
either wholly, or as to the illegal excess,?°® although 
it appears to have been thought in the early times 
that no action could be maintained on any contraet 


forfeited to the king, and his lands escheated to 


Usurious interest equivalent to un- 
lawful interest see supra note 9. 

13. History of interest see Inter- 
est, §§ 7-12. 

14. Dunham v. Gould, 16 Johns. 
(N.Y.) 367, 8 Am.D. 323; U. S. v. Chua, 
39 Philippine 552. 


[a] Historical summary of usury 
laws.—Dunham vy. Gould, 16 Johns. 
(N.Y.) 367, 8 Am.D. 323 (op Chancel- 
lor Kent). 


15. Chancellor Kent in Dunham vy. 
Gould, supra; U.S. v. Chua, 39 Philip- 
pine 552. 

fa] Koran.—‘‘Whatever ye shall 
give in usury to be an increase of 
men’s substance, shall not be by the 
blessing of God.’ Al Koran (Chandos 
ed) c¢ 30 p 305. 


16. Exodus XXII, 25; Leviticus 
XXV, 35-37; Deuteronomy XXIII, 19, 
20; .Psalms XV, 5. 


[a] But at time of Christ such 
“usury” was evidently customary. 
See Matthew XXV, 27. 


[b] Rule commented on.—Sir Ed- 
ward Coke comments on this rule in 
the following fashion: ‘And first, 
usury is directly against the law of 
God. And the reason wherefore it 
was permitted by the law of God for 
an Hebrew to an infidell, was; be- 
cause it was a mean either to ex- 
terminate, or to depauperate them, as 
they would not be able to invade, or 
injure God’s people.” 3 Coke Inst. p 


slp he 

17. Dunham v. Gould, 16 Johns., 
(N.Y.) 367, 8 Am.D. 323 [cit De Pauw 
Recherches Philosophique sur _ les 
Greces §§ 2, 

18. Roby Rom. Priv. L: II, 74. 

{a] Maximum rate allowed by the 


Twelve Tables was one twelfth of 
the principal, or eight and one third 
per cent. Tacitus Ann. lib 6 c 16. 


19. Dunham v. Gould, 16 Johns. 
(N.Y.) 367, 8 Am.D. 323 (op Chancel- 
lor Kent); Tyler Usury p 39. 


20. Roby Rom. Pr. L.. II 74: Dig. 
DOL) 6726's eRe 1929's XE XOVAT ETS 
10. See Tyler Usury p 39 (stating 
that ‘‘Usury was the inveterate griev- 
ance of the republic, and was there- 
fore discouraged by the Twelve Ta- 
bles, and finally abolished by the 
clamors of the people. But it was 
soon revived by their wants and their 
idleness, tolerated by the discretion 
of the praetors, and ultimately, in the 
Empire, it was determined by the 
Code of Justinian, in which the neces- 
sary rules and restrictions in regard 
to it were inserted’); 4 Gibbon Rome 
p 368. 


21. 
p 44. 

“And it is adjudged by authority of 
parliament, that all usury being for- 
bidden by the law of God, is sinne, 
and detestable. And it is also enact- 
ed by parliament, that all usury is 
unlawful, that is to say, against the 
lawes of the realme.”’ 3 Coke Inst. 
p 1st: 

[a] So stated by parliament.— 
“And forasmuch as all usury, being 


3 Coke Inst. p 151; Tyler Usury 


forbidden by the law of God, is Sin’ 


and Destable.” 13 Eliz. c 8. 
{b] From Alfred’s reign.—‘In 
England, usury was an object of 


hatred and legal animadversion at 
least as early as the time of Alfred, 
king of the West Saxons, in the ninth 
century.” Tyler Usury pp 48, 44. 


22. Gray vv. Bennett, 3 #£4Mete. 
(Mass.) 522, 527; Bacon Abr. tit 
“Usury; 3 Coke Inst. p 152; Hawkins 
PS OmGrs.a,4 


23. St. 37 Hen. VIII c 9. 

24 St. 5 & 6 Edw. VI c 20. 

25.0) Sts mligeG 8: 

265 Stars JaciMiye Lie sresesL 2) Gar! 
Ife) 13''§ 2: 

27. St. 17 & 18 Vict. ¢ 90. 

28. St. 12 Anne. 

[a] Typical statute.—As this act 


is the prototype of all the usury acts 


| to pay interest, since such contracts were unlawful 


of the states of the American Union, 
it may be well set forth: “That no 
Person - upon any Contract, 
which shall be made from and after 
the nine and twentieth day of Septem- 
ber, [shall] take . for Loan of. 
any Monies, Wares [etc.], above the 
Value of five Pounds for the For- 
bearance of one hundred Pounds for 
a Year . - and that all Bonds, Con- 
tracts, and Assurances for Pay- 
ment of any Principal, or Money to be 
lent - upon or for any Usury, 
whereupon or whereby there shall be 
reserved or taken above the Rate of 
five Pounds in the Hundred .. . 
shall be utterly void; and that all 
and every Person which shall 
vrai receive, by Way or Means of 
any corrupt Bargain, Loan, Exchange, 
Chevizance, Shift, or Interest of any 
Wares, Merchandize, or other Thing 
or Things whatsoever, or by any de- 
ceitful Way -. for the forbearing 
or giving Day of Payment for one 
whole Year, of and for their Money or 
other Thing, above the Sum of five 
Pounds for the forbearing of one hun- 
dred Pounds for a Year, [ete.], shall 
forfeit the treble Value of the 
Monies, Wares, Merchandizes, and 
other Things so lent.”” 12 Anne c 16. 


29. See 3 Parsons Contr. p 107; 
Tyler Usury p 49. 

30. Go Chioco v. 
Philippine 256. 
provisions. 

[a] Discussion of usury legislation 
in Massachusetts.—Gray yv. Bennett, 
3 Metc. (Mass.) 522. 


[b] Philippine statute is drastic, 
following in many respects the most 
advanced American legislation. U. 8S. 
v. Chua, 39 Philippine 552. 


[c] In Georgia “it is the policy of 
the laws of this state to inhibit the 
taking of usury under every and any 
pretense whatsoever.” McGehee v. 
Petree, 141 S.E. 206, 207, 165 Ga. 492. 


Serer of usury see infra §§ 180- 


Martinez, 45 
And see statutory 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 5-7] 


and void.31 


There is not wanting authority for 


USURY 


the statement that contracts for reasonable interest 
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were valid at common law.?2 


Ill. OPPRESSIVE CONTRACTS AS DISTINGUISHED FROM USURIOUS CONTRACTS 


[§ 6] There are many contracts whieh stipulate 
for interest that is not usurious, but which are nev- 
ertheless so harsh and oppressive to the borrower 
as to work the same injury as usurious contracts.?3 


[By Gitpert G. Finuey] 


of debtors.35 


Such contracts will not be enforced in equity.34 


Even in states in which usury laws have from time 
to time been repealed, special laws analogous to usu- 
ry laws have been enacted to protect special kinds 


IV. USURIOUS CONTRACTS AND TRANSACTIONS 


[§ 7] A. What Law Governs*?*—1, As to Wheth- 
er Contract or Transaction Is Usurious—a. In Gen- 
eral. Under the general rule that a contract is 
governed by the law with a view to which it was 
made,** the court in determining the applicatory 
law in cases of conflicting usury laws will endeavor 
to discover the bona fide intent of the parties to 
the contract, and to give effect to such intent?® and 


31. Bacon Abr. tit “Usury”; Haw- 
kins -P.),C) .¢ 182, 6, 

[a] “By the statutes of 3 Hen. 7 
and 11 Hen. 7, all usury is damned 
and prohibited, and there it is called 
dry exchange. So as usury is not 
only against the law of God, and the 
laws of the realm, but against the 
law of nature.” 3 Coke Inst. p 152. 


[b] Statutory provisions.—In 1486 
it was provided by 3 Hen. VII c 5 that 
“all bargains by the name of dry Ex- 
change, shall be void, whereby any 
certain sum shall be lost.” In 1494 
this statute of 3 Hen. VII c 5 was re- 
pealed by 11 Hen. VII ec 7, which pro- 
vided instead that “he that lendeth 
his money upon Usury, or maketh any 
Bargain of Lands or Goods grounded 
upon Usury, shall forfeit the one Half 
thereof.” 

32. Fisher v. Bidwell, 27 Conn. 363; 
Poe ees Hardres 420, 145 Reprint 
527. 


[a] Independent of statute.— 
“There is no doubt that, considering 
this question independenfly of our 
usury laws, and as one to be deter- 
minéd by the common law as admin- 
istered in our courts, the lender would 
be entitled . to recover, not only 
the principal sum lent, but the inter- 
est thereon, according to the rate 
agreed on subject only to the 
-. . fairness of the transaction.” 
Fisher v. Bidwell, 27 Conn. 363. 


[b] “Jewish usury was prohibited 
at common law, being 40 1. per cent. 
and more; but no other.” Anony- 
mous, Hardres 420, 145 Reprint 527. 


33. Ely v. Stow, 1 Root (Conn.) 
115; Hagaman v. Reinach, 96 N.Y.S. 
719, 48 Misc. 206. See Reyes v. Alo- 
jado, 16 Philippine 499 (contract to 
work as a domestic servant without 
any remuneration whatever until 
money to repay loan was found and 
loan repaid). 

[a] Transactions held not to be 
harsh and unconscionable.—Shaw v. 
Hossack, 40 Ont.L. 475 [rev 39 Ont. 
L. 440]; McCabe v. Jeffrey, 40 Ont.L. 
476. ; 

34 In re Chicago Reed & Furni- 
ture Co., 7 F.(2d) 885 [cit Cyc]; Cut- 
ler v. How, 8 Mass. 257; Van Ben- 
schooten y. Lawson, 6 Johns.Ch. (N. 
Y.) 313,°10 Am.D. 333; Connecticut 
v. Jackson, 1 Johns.Ch. (N.Y.). 13, 7 
Am.D. 471; Clancarty y. Latouche, 1 


Fairness and reasonableness as es- 
sential to enforcement of contract in 
equity generally see Specific Perform- 
anee §§ 126-134. 


Agreements as to compound inter- 
est see infra § 141. 


35. Matthews v. Ormerd, 74 P. 136, 
140 Cal. 578; Matthews v. Ormerd, 
66 P. 67, 210, 134 Cal. 84; London, etc., 
Bank v. Bandmann, 52 P. 588, 120 Cal. 
220, 65 Am.S.R. 179: Harralson v. 
Barrett, 34 P. 342, 99 Cal. 607 (all 
construing Const. art 13 § 4, which 
makes void the mortgagor’s agree- 
ment to pay taxes on mortgage debt). 


‘{a] Usury statute in effect.—A 
eonstitutional provision making any 
contract requiring the mortgagor to 
pay the tax on the interest of the 
mortgagee void is in its essential ele- 
ments a law against usury. Mat- 
thews v. Ormerd, 74 P. 136, 140 Cal. 
578. 

36. Cross references: 

As to penalties and forfeitures see 

infra §§ 385-387. 


Bills and notes generally see Bills 
and Notes §§ 139-186. 
Contracts: 
Generally see Contracts §§ 19-42. 
Between building and loan associa- 
tions and borrowing stockhold- 
ers see Building and Loan Asso- 
ciations § 154. 


For interest generally see Interest 
§§ 16-25. 

Federal or state law as governing na- 
tional banks see Banks and Bank- 
ing § 765. 

Law applicable to territory prior to 

statehood: 


Generally see Territories §§ 4-6. 
Indian Territory see Indians § 116. 
Law governing rate of interest cor- 
poration may pay, and its right to 
plead usury see infra § 216; and 
Corporations § 3941 notes 91-95. 


Rate of interest corporation may pay 
and right of corporation to plead 
usury see generally corporations 
§§ 2559, 2801. 

Conflict of laws generally see Con- 
flict of Laws 12 C.J. p 427. 

37. See Contracts § 19. 


38. U.S.—O’Toole v. Meysenburg, 
251 F. 191, 163 C.C.A. 347 [cert den 
39 S.Ct. 136, 248 U.S. 588, 63 L.md) 


when the several transactions eonnected with the 
loaning of money have taken place in two or more 
states, the problem in deciding whether the contract 
is usurious or not is largely one of ascertaining what 
law the parties had in mind as fixing their rights 
under the contract,?® and, if the parties to a con- 
tract of loan have in good faith contracted with 
reference to the law of a foreign state, such law, 


432]. 
Ga.—Jackson v. American Morte. 
Co., 15 S.E. 812, 88 Ga. 756. 


Iowa.—Arnold v. Potter, 22 Iowa 
194. 
Mo.—J. I. Case Threshing Mach. 


Co. v. Tomlin, 161 S.W. 286, 174 Mo. 
App. 512. 


N.Y.—Dickinson v. Edwards, 77 N. 
Y. 573, 7 Abb.N.Cas. 65, 33 Am.R. 671, 
58 How.Pr. 24 [aff 13 Hun 405]. 


Ohio.—Scott v. Perlee, 39 Ohio 63, 
48 Am.R. 421. 


Tenn.—Bowman v. Price, 226 S.W. 
210, 143 Tenn. 366. 


[a] Statement showing importance 
of intent.—‘‘Usury was set up as a 
defence, and to ascertain whether it 
existed or not, it was necessary to 
arrive at the intention of the parties 
as to the real situs of the contract, 
and as to what State they Isad refer- 
ence to in fixing the rate of interest. 
.. « For this reason, any light 
thrown upon the intention of the par- 
ties by the deed, one part of the gen- 
eral contract, may be combined with 
such light as is thrown upon their 
intention by the notes, another part 
of the general contract. . There 
was no intention to make a mere per- 
sonal contract, but the scheme was to 
make one partly personal and partly 
confined by its very nature to a given 
situs, to wit the State of Georgia. 
There is no trace of any purpose or 
attempt to evade or violate the usury 
laws of New York. The manifest in- 
tention of the parties was to make a 
valid and binding contract, evidenced 
in part by notes and in part by a deed, 
in view of the laws of Georgia.” 
Jackson v. American Mortg. Co., 15 S. 
E. 812, 88 Ga. 756, 758. ; 


39. U.S.—kKellogg v. Miller, 13 F. 
198, 2 McCrary 395. 
Ala.—Ashurst v. Ashurst, 
760, 119 Ala. 219. 
Ark.—Lanier y. Union Mortg., etc., 
Co., 40 S.W. 466, 64 Ark. 39. 
Minn.—Smith y. Parsons, 
311, 55 Minn. 520. 
Seer a eae v. Lyndes, 2 Miles 
Tenn.—Bowman vy. Price, 226 S.wW. 
210, 214, 148 Tenn. 366 [quot Cyej. 
Tex.—Dugan v. Lewis, 14 S.w. 1024, 
Tex. 246, 23 Am.S.R. 332, 12 L.R.A. 


24 So. 


57 N.W. 


(3 
93. 


Ball & B. 430. ; 
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so far as it is not penal or remedial, will be en- 
foreed, even though such a course may result in 
enforcing a contraet that could not have been le- 
gally made in the state of the forum.*® However, 
this rule that the intent of the parties designates 
the governing law is subject to these provisos: (1) 
The intent must be entertained in good faith, and 
not for the purpose of evading the usury laws of 
another state.t1 (2) It must be referable to a 
place where some important element of the con- 
tract has its situs.42 (3) It must not be contrary 
to the public policy of the forum, or to the rule 
that foreign penalties and remedies will not be 
enforced.t® Also the law with reference to which 
it is the purported intention of the parties to con- 
tract must have a real and not a mere fictitious 
connection with the subject matter of the trans- 
action;** but it is sufficient if some of the sub- 
stantial elements of the loan contract have their 
situs in the jurisdiction, the laws of which it is 


USURY 


[§§ 7-8 


intended shall govern.*® 


When the intention of the parties as to the gov- 
erning law is not specifically expressed in the con- 
tract, it may be inferred from all the terms of the 
contract taken in connection with all the cireum- 
stances surrounding the transactions,*® and it may 
be shown by outward acts, by what was done, the 
nature of the tontract, and when and where ‘it 18 
to be performed.*? 


Absence of actual intent. Where the parties 
have no thought or intent as to the governing law, 
the court will if possible apply that law which 
will effectuate their contract.*® 


[§ 8] b. Governing Law Expressly Stated. When 
the parties to a contract of loan expressly stipulate 
that. it shall be governed by the law of a particular 
state, this stipulation will be given effect, provided 
some element of the loan transaction is properly 
referable to that state,*® but, when bad faith is 


40. Lines v. Mack, 19 Ind. 223; 
Steinman v. Midland Sav., ete., Co., 
96 P. 860, 78 Kan. 479; Midland Sav. 
& Loan Co. v. Solomon, 79 P. 1077, 71 
Kan. 185; Stickney v. Jordan, 58 Me. 
106, 4 Am.R. 251; Bundy v. Commer- 
cial Credit Co., 157 S.E. 860, 200 N.C. 
511; Davis v. Coieman, 29 N.C. 424, 
33 N.C. 303. 

41. Ga.—-Jackson Vv. American 
Mortg. Co., 15 S.E. 812, 88 Ga. 756. 

Idahe.—Fidelity Sav. Assoc. v. 
Shea, 55 P. 1022, 6 Idaho 405. 

Iowa.—Arnold v. Potter, 22 Iowa 
194. 

Neb.—Coad v. Home Cattle Co., 49 
N.W. 757, 32 Neb. 761, 29 Am.S.R. 465. 


N.C.—Meroney v. Atlanta Nat. 
Bldg., ete., Assoc., 21 S.E. 924, 116 
N.C. 882, 47 Am.S.R. 841. 


Tenn.—Bowman vy. Price, 226 S.W. 
210, 214, 143 Tenn. 366 [quot Cyc]. 


[a] Explanation of rnle.—‘‘A qual- 
ification of these rules, as sometimes 
stated, is that the parties must act 
in good faith, and that the form of 
the transaction must not disguise its 
real character. As thus stated, the 
qualification, if taken too literally, 
would destroy the rules themselves, 
for they obviously are to be invoked 
only to save the contract from the 
operation of the usury laws of the 
one jurisdiction or the other. The ef- 
fect of the qualification is merely to 
prevent the evasion or avoidance at 
will of the usury law otherwise ap- 
plicable, by the parties entering into 
the contract or stipulating for its per- 
formance at a place which has no 
normal relation to the transaction and 
to whose law they would not other- 
wise be subject.” Seeman v. Phila- 
delphia Warehouse Co., 47 S.Ct. 626, 
628, 274 U.S. 403, 71 L.Ed. 1123 [aff 
7 B.(2d) 999]. 


42. Arnold v. Potter, 22 Iowa 194; 
Bowman y. Price, 226 ‘Sw. 210, 214, 
143 Tenn. 366 [quot Cyc]. 

43. Bowman vy. Price, supra [quot 
Gye]. 

Enforcement of foreign law as to 
penalty or forfeiture see infra § 34. 


44. Green v. Northwestern Trust 


Co., 150 N.W. 229, 128 Minn. 30, L.R. 
A.1916D 739; Crawford v. Seattle R. 
SaSaelyee ©O:,) 150) by 155,186 Washes 


628, L.R.A.1916D 732. 
45. Crawford v. Seattle R. & S. Ry. 
Co., supra. 


46. Ala.—U. S. Savings, ete., Co. 


v. Beckley, 33 So. 934, 137 Ala. 119, 
97 Am.S.R. 19, 62 TAS Boy 

Ga.—Jackson vy. American Mortg. 
Co., 15 SE) 8125-83" Ga. “756. 

Ky.—William Glenny Glass Co. v. 
Maylory S40 SoWij vals a OO Oyen cents iG 
Ky.L. 1331. ‘ 

Minn.—Greén v. Northwestern 
Trust Co., 150 N.W. 229, 128 Minn. 30, 
L.R.A.1916D 739. 

Miss.—Brown Bros. & Co. v. Free- 
land & Murdock, 34 Miss. 181, 69 Am. 
D. 389. 

Mo.—J. I. Case Threshing Mach. 
Co. v. Tomlin, 161 S.W. 286, 174 Mo. 
App. 512. 


Lyndes, 2 Miles 


8.C.—EHEquitable Bldg., ete., Assoc. 
v. Vance, 27 S.E. 274,-29 S.E. 204, 49 
S.C. 402 (circuit court opinion). 


Tenn.—Bowman v. Price, 226 S.W. 
210, 214, 143 Tenn. 366 [quot Cyc]. 


Wash.—Crawford v. Seattle R. & 
SR Con Ml SOP yl T5786) Vashi oes) 
L.R.A.1916D 732. 


47. J. I. Case Threshing Mach. Co. 
te tae: 161 S.W. 286, 174 Mo.App. 
48. Gilbert v. Nosston Mfe: Co., 
ate N.W. 778, 218 N.W. 451, 174 Minn. 


49. U.S.—MclIlwaine y. Isley, 96 
F. 62; Andrus v. People’s Bldg. As- 
soe, 94 EH. 575, 36 C.C.A. 336; Glover 


v. Equitable Mortg. Co., 87 F. 518, 3% 
C.C.A. 105; Kellogg v. Miller, 13 F. 
198, 2 McCrary 395. 


Ala.—U. S. Savings, etce., Co. v. 
Beckley, 33 So. 934, 137 Ala. 119, 97 
Am.S.R. 19, 62 L.R.A. Bia35 Barrett v. 
Central Bldg., etc., Assoc., 30 So. 
347, 1380 Ala. 294; Pioneer Sav., etc., 
Co. v. Nonnemacher, 30 So. 79, 127 
Ala. 521; Ashurst v. Ashurst, 24 So. 
760, 119 Ala. 219. 

Ark.—Lanier v. Union Mortg., ete., 
Co., 40 S.W. 466, 64 Ark. 39. 

Colo.—Eccles v. Herrick, 62 P. 1040, 
15 Colo.App. 350. 

Ga.—Jackson v. American Morte. 
Co., 15 S.E. 812, 88 Ga. 756. 

Iowa.—Arnold y. Potter, 
194. 

Kan.—Midland Sav., ete., Co. v. Sol- 
omon, 79 P. 1077, 71 Kan. 185. 

Minn.—Green Vi Northwestern 


Trust Co., 150 N.W. 229, 128 Minn. 30, 
L.R.A.1916D 739. 


22 Iowa 


N.M.—Goode v. Colorado Inv. Loan 
Co., 117 P. 856, 16 N.M. 461. 

Ohio.—Kilgore v. Dempsey, 25 Ohio 
St. 413, 18 Am.R. 306. 

Pa.—Mutual Guarantee Bldg., etc., 
Assoc., v. Fallen, 21 Pa.Co. 617. 


S.C.—British, ete., Mortg. Co. v. 
Bates, 36 S.E. 917, 58 S.C. 551. 


Tenn.—Bowman v. Price, 226 S.W. 
210, 214, 143 Tenn. 366 [quot Cyc]. 


Tex.—Dugan v. Lewis, 14 S.W. 1024, 
79 Tex. 246, 23 Am.S.R. 332, 12 L.R.A. 
93; Bullard -v. Thompson,.35. Tex: 
313. 

“Tt is competent for the parties to 
select any state, provided the trans- 
action is referable in part to that 
state as the one having the governing 
law, if this is done without an intent 
to evade the usury law. It is doubt- 
less essential to the application of 
this principle that one or more of the 
important elements of the contract, 
or significant circumstances of the 
transaction, shall have had their situs 
at the place whose law would uphold 
the contract.’”? Green v. Northwestern 
Trust €o: 150 Nowe 229n23d5 232hel2s 
Minn. 30, L.R.A.1916D 739. 


{a] Limits of doctrine.—‘‘The par- 
ties may, however, if it is made in one 
place to be executed in another, stip- 
ulate that it shall be governed by one 
or the other. Nor do we hold 
that a citizen of one State could make 
his note in another to a_ resident 
there, payable in a third, with inter- 
est as allowed in a fourth. But what 
we do hold is that, if A., of Iowa, in 
good faith, borrows money of B., in 
Illinois, gives security on land in 
Iowa, and they, in good faith, agree 
that the law of Iowa shall govern: 
that a note given in pursuance of said 
contract in Illinois, bearing the in- 
terest allowed by our laws, would not 
be usurious.” Arnold v. Potter, 22 
Iowa 194, 198. 


[b] Intention expressed in mort- 
gage security.—(1) It is not neces- 
sary that the designation of the gov- 
erning law shall be made in the note 
evidencing the debt. It is sufficient 
ifi in: the “mortgage or other security 
given for the loan there is a stipula- 
tion that the law of a designated state 
shall govern the contract. Taylor v. 
American Freehold Mortg. Co., 32 S. 
E. 1538, 106 Ga. 238; New England 
Mortg. Security Co. v. McLaughlin, 
13 S.B. 81, 87 Ga. 1; Dugan vo Lewis, 
14 S.W. 1024, 79 Tex, 246, 23 Am.S.R. 
332, 12 eR aAN gS (Gin each of these 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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shown and it is apparent that the stipulation that 
the law of another state shall govern is placed in 
the contract merely for the purpose of evading the 
usury laws of the forum which would otherwise 
be applhieable, the stipulation will he ignored and 
Under this rule 
the parties to the contract may stipulate for the 
payment of interest according to the law of the 
place of performance or the place of execution, 
although the rate in one jurisdiction may be usuri- 
ous in the other,®! provided such contract for inter- 
est be made in good faith and not merely as a cover 
An express stipulation in a loan con- 


the law of the forum applied.®° 


for usury.®? 


cases the debt was payable in a for- 
eign state by the laws of which the 
agreed interest was usurious, but in 
each the land mortgaged was situated 
in the state designated as affording 
the governing law, by which the in- 
terest agreement was valid) (2) situs 
of mortgaged property as controlling 
see infra § 24. 

50. Ala.—Pioneer Sav., etc., Co. v. 
Nonnemacher, 30 So. 79, 127 Ala. 521; 
Hayes v. Southern Home Bidg., etc., 
Assoc., 26 So. 527, 124 Ala. 663, 82 
Am.S.R. 216. 

Idaho.—Fidelity Sav. Assoc. v. 
Shea, 55 P. 1022, 6 Idaho 405. 

Ky.—Locknane v. U. S. Sav., etc., 
Co., 44 S.W. 977, 103 Ky. 265, 19 Ky.L. 
1984; U.S. Sav., etc., Assoc. v. Scott, 
34 S.W. 235, 98 Ky. 695, 17 Ky.L. 1244; 
Southern Bldg., etc., Assoc. v. Har- 
ris, 32 S.W. 261, 98 Ky. 41,.17 Ky. 
1 DE PAE 

N.Y.—Pratt v. Adams, 7 Paige 615. 


N.C.—Meroney v. Atlanta National 
Bldg., etc., Assoc., 21 S.E. 924, 116 N. 
C. 882, 47 Am.S.R. 841. 


Tenn.—Bowman v. Price, 226 S.W. 
210, 214, 143 Tenn. 366 [quot Cyc]. 


Tex.—Building & Loan Ass’n of Da- 
oe V.. Griffin, 39. °S.W,-656, 910. Tex. 
480. 

{a] Rule applied to contract of 
foreign money lender on _ property 
within state stipulating that the law 
of the lender’s residence where the 
loan was made payable should apply. 
Meroney v. Atlanta National Bldg., 
etc., Assoc., 21 S.E. 924, 116 N.C. 882, 
47 Am.S.R. 841; Bldg., ete., Assoc 
v. Griffin, 39 S.W. 656, 90 Tex. 480. 


[b] Rule in Tennessee.—Since, 
under the peculiar rule obtaining in 
Tennessee, the courts will refuse to 
enforce a contract usurious on its 
face, but hold a contract fair on its 
face enforceable as to principal and 
legal interest, although shown by evi- 
dence aliunde to be really usurious, it 
follows that a Tennessee contract, 
purporting on its face to be governed 
by the law of a foreign state by which 
it will not be usurious, although usu- 
rious by the law of Tennessee, will 
be enforced in the latter state to the 
extent of principal and legal interest, 
Since the fact that the contract is 


really a Tennessee contract, and 
therefore usurious, had to be proved 
aliunde. Hubbell v. Morristown 


Land, etc., Co., 32 S.W. 965, 95 Tenn. 

585; Senter & Co. v. Bowman, 5 Heisk. 

14; Kuhn v. Morrison, 75 F. 81 [rev 

oF ita! grounds 78 F. 16, 23 C.C.A. 
9A: 

51. U.S.—Seeman v. Philadelphia 
Warehouse Co., 47 S.Ct. 626, 274 U.S. 
403, 71 L.BWd. 1123 [aff 7 F.(2d) 999]; 
U. S. Mortgage Co. v. Sperry, 11 S.Ct. 
321, 138 U.S. 313, 34 L.Ed. 969; Crom- 
well v. Sac County, 96 U.S. 51, 24 L. 
Wd. 681; Miller v. Tiffany, 1 Wall. 298, 
17 L.Ed. 540; Andrews v. Pond, 13 Pet. 
65, 10 L.Ed. 61; Brierley v. Commer- 
cial Credit Co., 43 F.(2d) 724 [aff 43 F. 
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that state.*4 


(2d) 730 (cert den 51 S.Ct. 182, 282 
U.S.-897, 75 L.Ed. 790)]; Porter. v. 
Price, 80 EF. 655, 26 G.C.A.. 70; .Van 
Vieet v. Sledge, 45 F. 743; New Eng- 
land Mortg. Security Co. v. Vader, 28 
F. 265; Kellogg vy. Miller, 13 F. 198, 
2 McCrary 395; Bradley v. Lill, 3 F. 
Cas.No. 1,783, 4 Biss. 473. 
Colo.—McKay  v. Belknap Sav. 
Bank; 59) Ps 745, 27 (Colo. 50% Baxter. 
v. Beckwith, 137 P. 901, 25 Colo.App. 
322; Eccles v. Herrick, 62 P. 1040, 15 
Colo.App. 350. 

Ga.—Jackson v. American Mortg. 
Co., 15 S.B. 812, 88 Ga. 756; New Eng- 
land Mtg. Security Co. v. McLaugh- 
Lingle s See Sis Sit, Gans 


Tll.—McAllister v. Smith, 17 Ill. 
3828, 65 Am.D. 651. 


Iowa.—Bigelow v. Burnham, 57 N. 

W. 865, 90 Iowa 300, 48 Am.S.R. 442; 

Arnold v. Potter, 22 Iowa 194. 
La.—Depau v. Humphreys, 8 Mart. 

N.S. 1. 

Mich.—Mott v. Rowland, 48 N.W. 

638, 85 Mich. 561. 

Mo.—Long v. Long, 44 S.W. 341, 141 

Mo. 352. 


N.H.—Jones v. Rider, 60 N.H. 452; 
Chase v. Dow, 47 N.H. 405; Townsend 
v. Riley, 46 N.H. 300. 

iecueeee v. Gorman, 15 N.J.Law 
N.Y.—Staples v. Nott, 28 N.E. 515, 
128 N.Y. 4038, 26 Am.S.R. 480. 


Ohio.—Scott v. Perlee, 39 Ohio St. 
68, 48 Am.R. 421; Wilson v. Rose 
Clare Lead & Spar Co., 7 Ohio Dec. 
(Reprint) 223, 1 Cine.L.Bul. 314. 


Tenn.—Bolton vy. Street, 3 Coidw. 


Tex.—Dugan v. Lewis, 14 
1024, 79 Tex. 246, 23 Am.S.R. 
L.R.A. 93. 


Vt.—Peck v. Mayo, 14 Vt. 
Am.D. 205. 


Wis.—Vliet v. Camp, 13 Wis. 198; 
Richards y. Globe Bank, 12 Wis. 692; 
Newman v. Kershaw, 10 Wis. 333. 


Eng.—Anonymous, 3 Bing. 193, 11 
E.€.L.. 93, 130 Reprint 488. 


a Other statements of rule.— 
(1) “‘The general principle in rela- 
tion to contracts made in one place 
to be performed in another is well set- 
tled. They are to be governed by the 
law of the place of performance, and 
if the interest allowed by the law of 
the place of performance is higher 
than that permitted at the place of 
the contract, the parties may stipu- 
late for the higher interest without 
incurring the penalties of usury.’ 
The converse of this proposition is 
also well settled. If thé rate of in- 
terest be higher at the place of the 
contract than at the place of perform- 
ance, the parties may lawfully con- 
tract in that case also for the higher 
rate... Miller’ vs Tiffany, 1 Wall. GU. 
S.) 298, 310, 17 L.Ed. 540. (2) “Any 
rate per cent. sanctioned by the laws 
of the place where the contract is 


S.W. 
332, 12 


33, 39 


[§ 9] ¢. Situs of Transaction. 
portant elements of a loan transaction have their 
situs in the same state such transaction is governed 
as regards the question of usury by the laws of 
Hence, ordinarily, when the contract 
is made, the consideration is given, and payment 
is to be made all in the same state,®® or where the 
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tract that it should be governed by the laws of the 
state in which the lender was incorporated, but in 
which his principal place of business was not. lo- 
cated, 1s ineffective where that state has no rela- 
tion to the transaction.** 


Tf all of the im- 


made, or by the substituted laws of 
the place where it is to be performed, 
or paid, will be recognized and enforc- 
ed in the courts of other governments, 
whose laws would make such rate 
usurious. But there is a jealous 
vigilance of the courts to detect eva- 
sions of the usury laws, and when 
discovered, courts will withhold any 
aid to those who make foreign con- 
tracts a pretense for exacting usury 
at home.” McAllister v. Smith, 17 Ill. 
328, 334, 65 Am.D. 651. (3) ‘Where 
a contract is entered into in one state, 
to be performed in another, between 
citizens of each, and the rate of in- 
terest is different in the two, the par- 
ties may, in good faith, stipulate for 
the rate of either, and thus expressly 
determine with reference to the law 
of which place that part of the con- 
tract shall be decided.” Scott v. Per- 
Wes 39 Ohio St. 68, 66, 67, 48 Am.R. 


[b] Rule applies to guarantors as 
well as to the principals in an obli- 
gation for the payment of money. 
Wilson v. Rose Clare Lead, ete., Co., 
7 Ohio Dec. (Reprint) 223, 1 Cine.L. 
Bul. 314. 


52. U.S.—Miller v. Tiffany, 1 Wall. 
298, 17 L.Ed. 540; Andrews v. Pond, 
13 JPet. 65, 10) Lda 61; De wWVioliny 
Johnson, 10 Wheat. 367, 6 L.Ed. 343: 
Dakota Bldg., ete., Assoc. v. Logan, 
66 EF. 827, 14 C.C.A. 133; Kellogg v. 
Miller, 13 F. 198, 2 McCrary 395. 

Mo.—Long v. Long, 44 S.W. 341, 141 
Mo. 352. 

Neb.—Coad v. Home Cattle Co., 49 
tek 757, 32 Neb. 761, 29 Am.S.R. 

N.H.—Jones v. Rider, 60 N.H. 452: 
Townsend v. Riley, 46 N.H. 300. 

N.Y.—Berrien v. Wright, 26 Barb. 
208; «Van Schaick v. Edwards, 2 
Johns.Cas. 355. 


N.C.—Roberts v. McNeely, 52 N.C. 
506. 78 Am.D. 261; Arrington vy. Gee, 
at, INC. 6910; 


Tenn.—Bolton vy. Street, 3 Coldw. 


pial 
Va.—Ware v. Bankers’ Loan, etc., 
ee 29 S.E. 744, 95 Va. 680, 64 Am.S.R. 


Wis.—Richards v. Globe Bank, 12 
Wis. 692. 

Eng.—Stapleton v. Conway, 3 Atk. 
727, 26 Reprint 1217, 1 Ves. 427, 27 
Reprint 1122. 

53. Brierly v. Commercial Credit 
Co., 43 F.(2d) 730 [aff 43 F.(2ad) 724 
and Feerts Gdenw owl S.Ct. ls oes. 
897, 75 L.Ed. 790]. 

54, J. I..Case Threshing Mach. Co. 
v. Tomlin, 161 S.W. 286, 174 Mo.App. 
512; Crawford v. Seattle R. & S. Ry. 
Co., 150 P. 1155, 86 Wash. 628, L. R.A. 
1916D 737. 


55. U.S.—Scott v. Fabacher, 176 F. 
AAS ALOR CRIN a lis 


Ark.—Sawyer v. Dickson, 48 S.W. 
903665 Ark. 77. 


Kan.—Royal Loan Assoc. v. Forter, 
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contract is made and is to be performed in the 
same state,®° as where it is made and the loan is 
payable in the same state,°? or where the residence 
of all the parties, as well as every fact and cir- 
cumstance attending the making of the contract, 
are in the same state,®® the law of such state goy- 
erns the contract on the question of usury. 
is ordinarily the rule, even though the result of 
applying such law will be to render the obligation 
usurious as against the law of the ereditor’s resi- 


75 P. 484, 68 Kan. 468. 


Md.—New York Security, 
v. Davis, 53 A. 669, 96 Md. 81; 
etts v. Pendleton, 14 Md. 320; 
vy. McCann, 10 Md. 118. 

Mo.—J. I. Case Threshing Mach. 
Co. v. Tomlin, 161 S.W. 286, 174 Mo. 
App. 512. 

N.J.—Watson v. Lane, 20 A. 894, 

N.J.Law 550, 10 L.R.A. 784 [aft 
A. 117, 51 N.J.Law 186]. 


N.Y.—Huber v. D’Esterre, 167 N.Y. 
S. 835, 180 App.Div. 220; Thompson 
v. Ward, 67 N.Y.S. 687, 33 Misc. 426; 
Grand Rapids School Furniture Co. v. 
Hammerstein, 18 N.Y.S. 766; Mer- 
chants’ Nat. Bank v. Southwick, 67 
How.Pr. 324. 


Tenn.—Bowman v. Price, 226 S.W. 
210, 214, 1438 Tenn. 366 [quot Cyc]. 


Va.—Backhouse’s Ex’x v. Selden, 29 
Gratt. (70 Va.) 581. 


Wash.—Bank v. Doherty, 84 P. 872, 
42 Wash. 317, 114 Am.S.R. 123, 4 L.R. 
A.N.S. 1192. 


56. U.S—E. C. Warner Co. v. W. 
B. Foshay Co., 57 F.(2d) 656 [cert den 
Bo SOT 64151286. U.S..958, 76 Ld. 
1292]; Philadelphia Warehouse Co. 
v. Seeman, 7 F.(2d) 999 [aff 47 S.Ct. 
626, 274 U.S. 403,171 L.Wd.. 11128)}; 
United Divers Supply Co. v. Commer- 
cial Credit Co., 289 F. 316; Brown v. 
Crawford, 252 F. 248; Buchanan. vy. 
Drovers’ Nat. Bank, 55 F. 223; 5C.C. 
A. 83. 


etc., Co. 
Rick- 
Boyd 


52 
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Minn.—Gilbert v. Fosston Mfg. Co., 
216 N.W. 778, 218 N.W. 451, 174 Minn. 
68. 


N.H.—Cunningham vy. 
127 A. 486, 81 N.H. 380. 


N.Y.—Merchants’ Bank v. Griswold, 
T2UNNe Ale; es Am R. 1599 © Bard -v. 
Poole, 12 N.Y. 495; Merchants Nat. 
Bank v. Southwick, 67 How.Pr. 324. 


Pa.—National Bldg., etc., Assoc. v. 
Riley, 16 Pa.Co. 444. 


Wis.—Central Trust Co. v. Burton, 
43 N.W. 141, 74 Wis. 329. 


[a] Rule not affected.—The fact 
that the trust deed given with the 
note included lands in another state 
or that the maker was a resident of 
another state and intended to use the 
money there does not change the rule. 
Central Trust Co. v. Burton, 43 N.W. 
141, 74 Wis. 329. 


[b] Controlling circumstance.— 
That the obligation was not only 
formed, but is also to be solved in the 
same state, are circumstances always 
very controlling to show that it is 
‘governed by the law of that state. 
Buchanan v. Drovers’ Nat. Bank, 55 
FB. 2238, 5 C.C.A. 83. 


[ce] MTlustration.—A loan of cred- 
it by the lender, delivering its note 
to the borrower, who pledged with it 
merchandise to insure payment of its 
note at maturity, the lender’s note 
being turned into cash by sale 
through note brokers, is governed by 
laws of state of Pennsylvania, where 
the entire transaction took place 
there, with the exception of signing 


Ferguson, 


a SURE 


Such 


of pledge agreement and delivery of 
instruction to have note sold, and 
eventual receiving of money by the 
borrower, which parts of transaction 
were for the borrower’s convenience. 
Philadelphia Warehouse Co. v. See- 
man, 7 F.(2d) 999 [aff 47 S.Ct. 626, 274 
U.S. 408, 71 L.Ed. 1123]. 


[d] Payment in state of borrower. 
—Where residents of New Hampshire, 
in consideration of a sum of money, 
received from a Massachusetts com- 
pany agreements in the form of notes, 
which residents after receiving notice 
sent to the Massachusetts company 
and received check payable at any 
bank, which was paid on deposit in 
a New Hampshire bank, agreements 
being made, delivered, and to be per- 
formed in Massachusetts were gov- 
erned by laws of that state. Cunning- 
eh v. Ferguson, 127 A. 436, 81 N.H. 


[e] Foreign lender.—Where an 
agent of a Massachusetts company 
with limited authority received from 
a resident of New Hampshire funds 
for which he gave a temporary re- 
ceipt with information that a regular 
receipt would be sent by the company 
officials after the funds had been 
transmitted to it, and such officials 
accepted the funds and issued a note 
dated and made in Massachusetts 
payable at the office of the company 
or at any bank, such transaction was 
a Massachusetts contract and govern- 
ed by Massachusetts laws. Cunning- 
pain. v. Ferguson, 127 A. 436, 81 N.H. 


[f] When loan is made in another 
state.—When a note has been execut- 
ed, dated, delivered, and made pay- 
able and first used in one state, its 
validity will be determined by the 
law of that state, even though the 
creditor resides in another state and 
the debt for which the note was giv- 
en had its origin in such other state. 
Merchants’ Nat. Bank v. Southwick, 
67 How.Pr. (N.Y.) 324. 


57. Colo.Baxter v. Beckwith, 137 
P9021, 25. Colo-App. 322: 


Ga.—First Nat. Bank v. Rambo, 85 
S.E. 840, 148 Ga. 665. 


Idaho.—Utah State Nat. Bank v. 
Stringer, 258 P. 522, 44 Idaho 599. 


Ill.— Granite City Nat. 
Cross, 188 Ill.App. 242. 


Minn.—Gilbert v. Fosston Mfg. Co., 
aye N.W. 778, 218 N.W. 451, 174 Minn. 


Tee Tt Rina aa v. Blythe, 20 So. 


Neb.—Sands v. Smith, 1 Neb. 108, 93 
Am.D. 331. 


N.J.—Seacoast Real Estate Co. vy. 
American Timber Co., 104 A, 437, 89 
N.J.Eq. 293. 


N.Y.—Wayne County Sav. Bank v. 
ow, 81 (NiYa 566) (370 Am. Re 9533, 8 
Abb.N.Cas. 390 [aff 6 Abb.N.Cas. 76]. 


Pa.—Campbell v. Aunt, 60 Pa.Super. 
332; National Bldg., etc., Assoc. v, 
Riley, 16 Pa.Co. 444. 


Bank y. 


Yor later cases, developments and changes in the law see Annotations, 
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dence,®® and although the creditor is a foreign cor- 
poration,®® or the place of the borrower’s residence 
and business is in another state,°! or the documents 
of the transaction purport to be dated in another 
state,°* or a note evidencing the contract was exe- 
cuted in another state where the rate was valid,°* 
or the express provisions of the contract provide 
that the law of another state shall govern.®* 


Preliminary negotiations. 
loan is made and payable in one state, the fact 


Where a contract of 


[a] Thus, where a resident of 
Mississippi made a loan from a resi- 
dent of Tennessee and the contract of 
loan was made in Tennessee, a note 
given for the loan and a deed of trust 
to secure it were executed in Tennes- 
see, and the note, although dated in 
Mississippi, was expressly made pay- 
able in Ténnessee, and in fact all 
dealings between the parties occurred 
there, such circumstances, in the ab- 
sence of anything indicating a con- 
trary purpose, stamp it as a Tennes- 
see transaction governed by the law 
thereof. Armistead vy. Blythe, (Miss.) 
20 So. 298. 


[b] Note accepted and payable in 
Utah is governed by the law of that 
state relative to interest. Utah State 
Nat. Bank vy. Stringer, 258 P. 522, 44 
Idaho 599. 


58. Crawford v. Seattle R.& S. Ry. 
Co., supra. 


[a] Conclusive presumption exists 
in such case that the contract was 
made with reference to the laws of 
that state. Crawford v. Seattle R. & 
S. Ry. Co., 150 P. 1155, 86 Wash. 628, 
L.R.A.1916D 732. 


59. J. I. Case Threshing Mach. Co. 
v. Tomlin, 161 S.W. 286, 174 Mo.App. 
512; Jewell v. Wright, 30 N.Y. 259, 
86 Am.D. 372, 9 Abb.Pr.N.S. 399, note, 
18 Abb.Pr. 80, 27 How.Pr. 481, Sheld. 
230 note [rev 12 Abb.Pr. 55, and dis- 
cussed and appr Dickinson y. Ed- 
wands, 77) Noy. tors, os. Am. 64 lee 
Abb.N.Cas. 65, 58 How.Pr. 24 (aff 13 
Hun 405, and disappr Bowen v. Brad- 
ley, Sheld. (N.Y.) 226, 9 Abb.Pr.N.S. 
395 [crit Jewell v. Wright, supra])]; 
Bowman vy. Price, 226 S.W. 210, 214, 
143 Tenn. 366 [quot Cyc]. 


60. All v. British & American 
Monigace Cos. 880 S:E. 8 529, Ot Sce: 


_ {a] Thus, where the loan is made 
in the state of the forum, through 
agents of a foreign corporation resid- 
ing there, and is secured by mortgage 
of real estate situate therein, nothing 
appearing to the contrary, the pre- 
sumption is that the law of the fo- 
rum governs. All v. British & Ameri- 
Ca sree Co., 88 S.E. 529, 104 S. 


61. United Divers Supply Co. v. 
Commercial Credit Co., 289 F. 316. 


62. Brown v. Crawford, 252 F. 248; 
pa talsteas v. Blythe, (Miss.) 20 So. 


[a] Illustration.— Where notes 
and a mortgage were executed in Chi- 
cago, Ill., although dated at Portland, 
Or., the controlling transactions be- 
ing in Chicago and the notes being 
made payable there, where the trus- 
tee was a _ resident, the documents 
were Illinois contracts, controlled by 
Illinois law as to usury. Brown y. 
Crawford, 252 F. 248. 


63. Sands v. Smith, 1 Neb. 
Am.D. 331. pacts 


64. United Divers Supply Co. vy. 
Commercial Credit Co., 289 F. 316. 


Same title and section number. 
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that the negotiations and parol agreements pre- 
ceding the execution of the papers took place in 
another state does not cause the law of the latter 
state to control in determining whether or not there 


was usury.°®® 


[§ 10] d. Place of Execution or of Performance*® 
Both the place where the con- 
tract is made and the place where it is to be per- 
formed are important indicia in the determination 
of the jurisdiction by whose law the parties may 
fairly be presumed to have intended that the con- 
tract should be governed; but neither is conclusive,®? 
and all of the facts disclosed by the evidence must 


—(1) In General. 


be considered.®§ 


[§ 11] (2) Place Where Contract Is Made. 
many eases the courts, without any definite refer- 
ence to the intent of the parties, have declared that 
the law of the place where a contract is made gov- 


erns as to whether it is usurious 


rule, however, is limited in its operation to those 


65. First Nat. Bank v. Rambo, 85 
S.E. 840, 143 Ga. 665. 

66. Contract made and to be per- 
formed in the same state see supra 


§ 9 


67. Joffe v. Bonn, 14 F.(2d) 50. 
68. Joffe v. Bonn, supra. 
69. U.S.—Sturdivant v. Memphis 


Nat., Bank, 60, PF. 7305-9. C.Ci A... 256: 
Brown v. American Finance Co., 31 
F. 516, 24 Blatchf. 384, 19 Abb.N.Cas. 
305; Juillard v. Remington, 14 F.Cas. 
No. 7,572, 3 Wkly.N.C., (Pa.) 372. 


Ala.—MecGarry v. Nicklin, 17 So. 
"26,2110, 0 Ala. 559, 55. AmiS-R. 40; 
Broughton v. Bradley, 36 Ala. 689. 


Ark.—Smith v. Brokaw, 297 S.W. 
1031, 174 Ark. 609; Farmers’, etc., 
Sav. Co. v. Bazore, 54 S.W. 339, 67 
Ark. 252; Mathews v. Paine, 14 S.W. 
463, 47 Ark. 54; Bowles v. Eddy, 33 
Ark. 645. 

Colo.—Baxter v. Beckwith, 1387 P. 
901, 25 Colo.App. 322. 


Conn.—Rose y. Phillips, 33 Conn. 
570. . 

Tll.—Barnes v. Whitaker, 22 Ill. 606; 
McAllister v. Smith, 17 Ill. 328, 65 
Am.D. 651. 

Iowa.—Arnold v. Potter, 22 Iowa 
194. 


Ky.—Tanner v, Clark, 13 Ky... 922. 


La.—Commercial Bank v. King, 2 
La.Ann. 457. 

Me.—Lindsay v. Hill, 66 Me. 212, 22 
Am.R. 564. 

Mass.—Akers v. Demond, 103 Mass. 
3818; Ives v. Farmers’ Bank, 2 Allen 
236; Dunscomb v. Bunker, 2 Metc. 8. 


Minn.—Moller v. Sybilrud, 230 N, 
W. 812, 180 Minn. 326 


Miss.—Brown v. Freeland, 34 Miss. 
181. 

N.H.—Fessenden v. Taft, 17 A. 713, 
65 N.H. 39; Chase v. Dow, 47 N.H. 
405. 

N.Y.—Staples v. Nott, 28 N.E. 515, 
128 N.Y. 403, 26 Am.S.R. 480; Sheldon 
v. Haxtun, 91 N.Y. 124, 16 N.Y.Wkly. 
Dig. 180 [aft 24 Hun 196]; Dickinson 
v. Bdwards, 77 N.Y. 573, 33 Am.R. 671; 
Merchants’ Bank v. Griswold, 72 N.Y. 
AiO FO S = vAI Nee oo) aPate Oae Ein roo Lili 
Farmers’, ete., Bank v. Parker, 37 
N.Y. 148, 4 Transcr.A. 302; Jewell v. 
Wright, 30 N.Y. 259, 86 Am.D. 372; 
Bard v. Poole, 12 N.Y. 495; Georgia 
Bank v. Lewin, 45 Barb. 340; Balme 
v. Wombough, 38 Barb. 362; Le Bar- 
on v. Van Brunt, 9 Daly 349, 11 N.Y. 
Wkly.Dig. 165; Davis v. Collins, 241 
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contracts which are not to be performed elsewhere’? 
and in which there is an absence of circumstances 
indicating a different intention.7} 
tract within the rule, it is not necessary that it 


To bring a con- 


should be payable exclusively in the place of its 


origin." 


In 


oranob.228 Se This 


performance.!§ 


NiYaSey(0, Lo MISC, sO Patera ai UN 
We 2 Diy lS Sel Sees Olam Orn tay 
Alvord, 66 N.Y.S. 587, 32 Misc. 456 
{aff 67 N.Y.S. 1147, 54 App.Div. 638]; 
Grand Rapids School Furniture Co. 
v. Hammerstein, 18 N.Y.S. 766; Ross 
v. Wigg, 6 N.Y.Civ.Proc. 268 note [aff 
34 Hun 192, 6 N.Y.Civ.Proc. 236 (dism 
3 N.E. 180, 100 N.Y. 243, 8 N.Y.Civ. 
Proc. 272)]; Merchants’ Nat. Bank v. 
Southwick, 67 How.Pr. 324; Van 
Schaick vy. Edwards, 2 Johns.Cas. 355. 
N.C.—Bundy v. Commercial Credit 
Co., 157 S.E. 860, 200 N.C. 511; Louis 
Hilliard & Co. v. Outlaw, 92 N.C. 266; 
Houston v. Potts, 64 N.C. 33; Mc- 
Queen v. Burns, 8 N.C. 476. | 
Ohio.—Palmer v. Yarrington, 1 Ohio 
St. 253; Omaha L. & T. Co. v. Bellew, 
5. Ohio S.&C.P. 159, 7 Ohio N.P. 386. 


Or.—Casner v. Hoskins, 130 P. 55, 
128 P. 841, 64 Or, 254. 

Pa.—Clark v. Searight, 19 A. 941, 
135 Pa. 173, 20 Am.S.R. 868; Brewster 
v. Lyndes, 2 Miles 185. 


Tenn.—Richardson vy. 
Lyles, 9 Baxt. 242. 

Wis.—Central Trust Co. v. Burton, 
43 N.W. 141, 74 Wis. 829; Hull v. 
Augustine, 23 Wis. 383. 


N.S.—Stuart & Stuart, Ltd. v. Bos- 
well, 50 N.S. 16. 

{a] hus (1) in an action in Min- 
nesota’ on a Wisconsin contract cre- 
ated by a note given in carrying out 
a Wisconsin transaction, the Minne- 
sota statute providing for forfeiture 
of interest where a note bears higher 
interest, after maturity is not applica- 
ble. Moller v. Sybilrud, 230 N.W. 812, 
180 Minn. 326. (2) Where a note 
complained of as usuriouS was exe- 
cuted in Tennessee, and upon its face 
designated no other place of pay- 
ment, its validity must be determined 
by the usury statutes of Tennessee. 
Bowles v. Eddy, 33 Ark. 645. (3) A 
contract, made in another state where 
it is not void for usury will be en- 
forced and adjudicated precisely as it 
would be in that state. Smith v. Bro- 
kaw, 297 S.W. 1031, 174 Ark. 609. 


[b] Prima facie place intended.— 
The law of the place where the con- 
tract is made is prima facie that 
which the parties intended, or ought 
to be presumed to.have adopted as the 
footing on which they dealt. Jewell 
v. Wright, 30 N.Y. 259, 86 Am.D. 372; 
Bundy v. Commercial Credit Co., 157 
S.E. 860, 200 N.C. 511. 

Contract of loan made and to be 
performed within same jurisdiction 
see supra § 9. 


Brown & 


If payable everywhere,’* or if no place 
of payment is specified’* it is governed by the law 
of the place where it was made; and, even though 
the contract. was made in one state and payable in 
another, if the parties contracted with reference to 
the law of the state where the contract was made, 
it will be governed thereby,’® as, for instance, where 
it was made payable elsewhere merely for the bor- 
rower’s convenience.?® 


[§ 12] (3) Place of Performance. 
is to be performed in a place other than where 
it was made the general rule is that, unless made 
with reference to the law of some other place,77 it 
is governed as to usury by the law of the place of 


If a contract 


70. Tallman y. Union Loan & Trust 
CO4-256 SW 379," 161 Ark 64 
Bowles v. Eddy, 33 Ark. 645; Arnold 
v. Potter, 22 Iowa 194; Merchants’ 
Bank v. Griswold, 72 N.Y. 472, 28 Am. 
R. 159; Jewell v. Wright, 30. N.Y. 
259, 86 Am.D. 872, 9 Abb.Pr.N.S. 399 
note, 18 Abb.Pr. 80, 27 How.Pr. 481, 
Sheld. 230 note [crit Bowen v. Brad- 
ley, Sheld. (N.Y.) 226, 9 Abb.Pr.N.S. 
395, but appr Dickinson v. Hdwards, 
TU N.Y. 573;'33 Am.R. 671]; Balme’ v. 
Wombough, 88 Barb. (N.Y.) 362. 

71. Bundy v. Commercial Credit 
Co., 157 S.E. 860, 200 N.C. 511; Cen- 
tral Trust Co. v. Burton, 43 N.W. 141, 
74 Wis. 329. 


72. Cunningham vy. Ferguson, 127 
A. 436, 81 N.H. 380. 


73. Cunningham y. Ferguson, su- 
pra. 
[a] Reason for rnle.—It cannot be 


said to have the law of any other 
place in contemplation to govern its 
validity, its obligation, or its interpre- 
tation. Cunningham vy. Ferguson, 127 
A. 436, 81 N.H. 380. 

74. Merchants’ Bank v. Griswold, 
72 N.Y. 472, 28 Am.R. 159 [aft 9 Hun 
Domes Morris. v. Hockaday, 94 N.C. 
286, 55 Am.R. 607; Hilliard v. Outlaw, 
92 N.C. 266. 


75. Fisher v. Otis, 3 Pinn. (Wis.) 
RSs oa nandle sce 


76. Hooley v. Talcott, 113 N.Y.S. 
820, 129 App.Div. 238. 


[a] Thus, where a contract for the 
loan of money was made in New York 
and the note and interest were re- 
ceived there, the fact that the note 
was actually signed in Pennsylvania, 
and, for the convenience of the bor- 
rower, was made payable at a bank in 
Philadelphia, does not cause it to be 
governed by the law of Pennsylvania. 
Hooley v. Talcott, 113 N.Y.S. 820, 129 
App.Div. 233. 


77. Bowles v. Eddy, 33 Ark. 645; 
Odom v. !ngland Mortg. Security Co., 
18 S.B. 131, 91 Ga. 505. 


78. U.S.—Junction R. Co. v.. Ash- 
land Bank, 12 Wall. 226, 20 L.Ed. 385: 
Andrews v. Pond, 13 Pet. 65, 10 L.Ed. 
(Sip Philadelphia Warehouse Co. v. 
Seeman, 7 F.(2d) 999 [47 S.Ct. 626, 274 
U.S. 403, Tye wa T2384 (construing 
Pennsylvania law); American Clear- 
ing Co. v. Walkill Stock Farms Co., 
293 F. 58; Petition of National Dis- 
count Co., 272 F. 570 [cert den 42 S.Ct. 
48, 257 U.S. 635, 66 L.Ed. 408]. 

Ark.—American Farm Mortg. 
Ingraham, 297 S.W. 1039, 


Co._y. 
174 Ark. 
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[§ 13] (4) Matters Determining Place Where 
Contract Is Made—(a) In General. 
where the contract was made the intention of the 
the entire trans- 


parties is the decisive factor;*° 
action is to be looked into,*° and, 


eration of all the facts shows it to be in a partic- 
ular state, the fact that the date of the instrument 
evidencing the loan*! or the place where it was 


578; Dupree v. Virgil R. Coss Mortg. 
Co., 267 S.W. 586, 1119, 167 Ark. 18; 
Tallman v. Union Loan & Trust Co., 
256 S.W. 379, 161 Ark. 614; Bowles v. 
Eddy, 33 Ark. 645. 

Fla.—Porter Interests of Florida v. 
Missouri State Life Ins. Co. of Si. 
Louis, Mo., 141 So. 741. 

Ga.—-Odom vy. New England Mort- 
gage Security Co., 18 S.E. 131, 91 Ga. 
505. 

Ill.—George v. 
311 Til. 382. 

Ind.—Lines’ v. Mack, 19 Ind. 223; 
Butler v. Myer, 17 Ind. 77. 


Haas, 143 N.E.. 54, 


Iowa.—Arnold v. Potter, 22 Iowa 
194, 

La.—Duncan y. Helm, 22 La.Ann. 
418. 


Minn.—Gilbert v. Fosston Mfg. Co., 
216 N.W. 778, 174 Minn. 68 [mod on 
oe grounds 218 N.W. 451, 174 Minn. 


Miss.—M. Levy & Sons vy. Jeffords, 
LO by ISO, AY MISS. Sse" Brown vs 
Freeland, 34 Miss. 181. 

Mo.—J. I. Case Threshing Mach. Co. 
v.. Tomlin, 161 S.W. 286, 174 Mo.App. 
512; Davis v. Tandy, 81 S.W. 457, 107 
Mo.App. 437; Central Nat. Bank v. 
Cooper, 85 Mo.App. 383. 

N.H.—Little v. Riley, 43 N.H. 109. 


N.J.—Campbell v. Nichols, 33 N.J. 
Law 81. 

N.Y.—Dickinson y. Edwards, 77 N. 
Wars enon mR Oldie’. Abb IN, Cas. 655 
58 How.Pr. 24; Jewell v. Wright, 30 
N.Y. 259, 86 Am.D..372, 9 Abb.Pr.N.S. 
399 note, 18 Abb.Pr. 80, 27 How.Pr. 
481, Sheld. 230 note; Curtis v. Lea- 
Ltaies ALG INEDYS “Ry etieKe) Sy ING IO) ao Ky 5) 
N.Y. 178; Balme v. Wombough, 38 
Barb. 362; Simpson v. Hefter, 87 N. 
Y.S. 2438, 42 Mise. 482 [aff 88 N.Y.S. 
282, 43 Misc. 608]. 


N.C.—Morris v. Hockaday, 
C. 286, 55 Am.R. 607. 

Or.—Casner v. Hoskins, 130 P. 55, 
64 Or. 254, [aff 128 P. 841, 64 Or. 254]. 


Pa.—National Bldg., etc., Assoc. v. 
Riley, 4 Pa.Dist. 6638, 16 Pa.Co. 444. 


Tenn.——Bowman y. Price, 226 S.W. 
210, 2l4.) 1430) fenn. (366; Hubble’ iv. 
Morristown Land, etc., Co., 32 S.W. 
965, 95 Tenn. 585; Nelson v. Haywood 
County, 11-S.:W. 885, 87 Tenn. 781, 4 
L.R.A. 648. 

Va.—WNickels v. People’s Bldg., etc., 
Assoc., 25 S/E: 8, 93 Va. 380. 


[a] Tlustrations.—(1) Whether 
the retention of twenty-five thousand 
dollars to cover commissions, ete., 
rendered bonds and coupons payable 
in Minnesota usurious was governed 
by the laws of that state. American 
Clearing Co. v. Walkill Stock Farms 
Co., 293 F. 58. (2) Where officers of 
a Tennessee corporation, while in 
Connecticut, negotiated a loan, void 
for usury by the laws of Tennessee, 
to be secured by a mortgage of lands 
in Tennessee, the note being drawn in 
North Carolina, 
officers, and payable in New Jersey, 
the residence of the payee, New Jer- 
sey was the situs of the contract. 
Hubble v. Morristown Land, etc., Co., 
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the domicile of the 
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In determining 


tract. 
where a consid- 


32 S.W. 965, 95 Tenn. 585. 


[b] “Well recognized rule of law 
provides that the law of the place of 
performance controls as the lex 
loci.” Philadelphia Warehouse Co. v. 
Seeman, 7 F.(2d)-.999, 1002 [aff 47 S. 
Ct. 626, 274 U.S. 403, 71 Lewd. 11:23]. 


[e] Presumed intention. — (1) 
Where a contract is expressly or im- 
pliedly to be complied with in a place 
other than where it was made, the 
presumed intention of the parties con- 
trols the interpretation of their agree- 
ment, subjecting it to the law of the 
place of performance. Casner v. Hos- 
kins, 130 P. 55, 64 Or. 254 [aff 128 BP: 
841, 64 Or. 254]. (2) ‘Parties are pre- 
sumed to contract with reference to 
the law of the state where their con- 
tract is to be performed, rather than 
of the state where the contract was 
made and to agree to be governed by 
such law.’ George v. Haas, 143 N.E. 
54, 55, 311 Ill. 382. (38) The presump- 
tion is that the parties intended to 
contract with reference to the place 
of performance. Dupree v. Virgil R. 
Coss: Morte. 'Co.,, 26% “S:W. 586,01 129; 
167 Ark. 18. 


[d] Discount contract.—A con- 
tract between a lumber and box com- 
pany of Tennessee and a discount 
company, executed in Ohio, in which 
the discount company resided and did 
business, for the assignment to the 
discount company from time to time 
of notes and accounts due from the 
box company’s debtors for advances 
thereon by the discount company and 
for collection of the assigned ac- 
counts by the box company and the 
remittances of their proceeds to the 
discount company, was governed by 
the usury laws of Ohio, the,place of 
performance. Petition. of National 
Discount Co., 272 F. 570 [cert den 42 
S.Ct. 48, 257 U.S. 635, 66 L.Ed. 408]. 


[e] County bonds.—Where county 
bonds, the legislature having so au- 
thorized, are made payable in an- 
other state, they are governed, by the 
law of the place of payment. Nelson 
v. Haywood County, 11 S.W. 885, 87 
Tenn. 781, 4 L.R.A. 648. 


{[f] Loci contractus immaterial.— 
If the contract is to be carried out in 
the state of the forum it is unim- 
portant where it was made. Tallman 
v. Union Loan & Trust Co., 256 S.W. 
379, 161 Ark. 614. 


79. Davis v. Collins, 241 N.Y.S. 76, 
137 Mise. 396 [aff.247 N.Y.S. 257, 138 
Mise. 740]. 

80. Hooley v. Talcott, 113 N.Y.S. 
820, 129 App.Div. 233. 


[a] Determinative circumstances. 
—(1) That the note in a suit appears 
on its face to have been executed in 
Wyoming, and by its terms is payable 
there, that the make’ of the note is a 
Wyoming corporation, and that the 
lender at the time of the making of 
the loan, and both prior and subse- 
quent thereto resided in Wyoming, 
raise a strong presumption that the 
contract was made in Wyoming where 
the rate of interest specified in the 
note is lawful, and not that the par- 
ties entered into the contract in Ne- 
braska where the stipulated rate of 


[§§ 13-14 


signed’? or the place where the loan is payable** 
is in another and different state is not controlling 
so as to change the law which governs such con- 


[§ 14] (b) Place of Delivery. A contract is gen- 
erally deemed to be made in the place where the 
last act necessary to its validity oceurs, that is, the 
place where it is delivered.** 


Where preliminary 


interest is unlawful; and the fact 
that the note was delivered and the 
money paid over in Nebraska, where 
the real estate mortgaged as security 
for the loan is situated, would not 
alone make the note a Nebraska con- 
tract. Coad v. Home Cattle Co., 49 N. 
W. 757, 32 Neb. 761, 29 Am.S.R. 465. 
(2) Circumstances held to show that 
a contract was executed at the bor- 
rower’s residence where the borrower 
went to the state where the Jender 
resided and negotiated for a loan but 
did-not make a contract for it, and 
afterward the note for the loan was 
actually written and signed at the 
borrower’s residence in which state 
the real estate mortgaged as security 
for the loan was also situated, and the 
borrower there received the money 
and, by direction of the lender, remit- 
ted the note to him at his residence. 
Pine v. Smith, 11 Gray (Mass.) 38. 

21. Hooley v. Talcott, 113 N.Y.S. 
820, 129 App.Div. 233. 

82. Hooley v. Talcott, supra; Da- 
vis v. Collins, 241 N.Y.S. 76, 137 Misc. 
396 [aff 247 N.Y.S. 257, 138 Misc. 740]. 

83. Hooley v. Talcott, 113 N.Y.S. 
820, 129 App.Div. 233; Davis v. Col- 
lins, 241 N.Y.S. 76, 137 Misc. 396 [aff 
247 N.Y.S. 257, 138 Misc. 740. 

84. U.S.—Tilden y. Blair, 21 Wall. 
241, 22 L.Ed. 632; Joffe v. Bonn, 14 
F.(2d) 50; Kuhn v. Morrison, 75 F. 
81 [rev on other grounds 78 F. 16, 23 
C.C.A. 619]; Providence County Sav. 
Bank v. Frost, 20 F.Cas.No. 11,453, 8 
Ben: ~ 293,°'50) How.Pr. (178, 113) Natt 
Bankr.Reg. 356 [aff 20 F.Cas.No. 11,- 
454, 14 Blatchf. 233]. 


Ala.—MeGarry v. Nicklin, 17 So. 
726, 110 Ala. 5659;-55 Am eSURe 40: 


D.C.—Leavenworth Second Nat. 
Bank v. Smoot, 9 D.C. 3717 Gallaudet 
v. Sykes, 8 D.C. 489. 


TIowa.—Hart*v. Willis, 2 N.W. 619, 
52 Iowa 56, 35 Am.R. 255. 


Kan.—Midland Sav., ete, Co. v. 
Solomon) 97/9) eRe Lota Td wkcanaeLsioe 
Briggs v. Latham, 13 P. 393, 36 Kan. 
255, 59 Am.R. 546. 


fi Hey hae bt v. Demond, 103 Mass. 
o . 

Minn.—Gilbert v. Fosston Mfg. Co., 
216 N.W. 778, 174 Minn. 68 [mod on 
Nays grounds 218 N.W. 451, 174 Minn. 


N.J.—F reese v. Brownell, 35 N.J. 
Law 285, 10 Am.R. 239 (dictum). 


N.Y.—Staples v. Nott, 28 N.E. 515, 
128 N.Y. 403, 26 Am.S.R. 480; Bowen 
v. Bradley, Sheld. 226, 9 Abb.Pr.N.S. 
395; Weil v. Lange, 6 Daly 549; Da- 
vis v. Collins, 247 N.Y.S. 257, 138 Misc. 
740 [aff 241 N.Y.S. 76, 187 Mise. 3961]. 


N.C.—Davis v. Coleman, 33 N.C. 303. 


Ohio.—Scott v. Perlee, 39 Ohio St. 
63, 48 Am.R. 421. 


Pa.—Mills v. Wilson, 88 Pa. 118; 
eas v. Bingham, 4 Dall. 47, 2 L. 


Tenn.—Hubbell v. Morristown 
cae etc., Co., 32 S.W. 965, 95 Tenn. 
Tex.—Connor & Walker 


v. Don 
Lawson & Co., 55 Tex. 167. ioe 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 14-18] 7 


negotiations conducted in one state are left incom- 
plete, and the contract is finally consummated in 
another state, the law of the latter state should 
govern;’® also, where the loan agreement is made 
in one state, the fact that a formal contract evidenc- 
ing it, such as a note or bond, is executed in another 
and different state will not, where such formal con- 
tract is but an incident of the original contract, 
cause the law of the latter state to control the loan 
agreement.*® 


Surety signing in another state. An instrument 
dated and executed by the principal in one state 
and signed by a surety in a different state is gov- 
erned by the law of the former state.87 


[§ 15] (c) Place of Date. In the absence of evi- 
dence showing delivery in a different place, a con- 
tract is presumed to have been made in the place 
where it is dated.88 That, however, it has been 
said is usually one of the least controlling cireum- 
stances to be attended to in ascertaining by what 
law the contract is governed.’® The fact that a note 
is dated at a certain place will, in the absence of 
all other indications, either. in the note or in the 
extrinsic facts, render it a contract of that place 
governed by the law thereof.?° 


Estoppel. The maker of a negotiable instrument 


Va.—Bowman y. Miller & Co., 25 
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will be estopped, as against a holder in due course, 
to show that the instrument was not made in the 
place of its date, by the law of which it would be 
valid, but in another state by the laws of which 
it would be usurious and void.®4 


[§ 16] (d) Place of Negotiation. A bill or note 
may be treated as made at the place where it is 
negotiated.°? 


[§ 17] (5) Matters Determining Place of Per- 
formance®*—(a) In General. The place which is 
to be considered as the place of performance depends 
on the intention of the parties;9* ordinarily it is 
the place of payment.°®> However, the fact that a 
note made in one place is made payable in another 
is by no means conclusive evidence that it was the 
intention of the parties that the law of the latter 
place should apply,°® and the contrary may be in- 
ferred from the immediate circumstances, or shown 
by extraneous evidence.97 


[§ 18] (b) Place of Date.°% If the place of 
payment is not expressly stated in the contract it 
will be presumed to be payable at the place where 
it is dated, and if valid by the law of the place 
of its date it will be upheld, even though it may be 
usurious by the law of the state in which it was 
actually made.?? 


Gratt. (66 Va.) 331, 18 Am.R. 686; 
Fant v. Miller, 17 Gratt. (58 Va.) 47. 
[a] Illustration.—Notes signed in 
St. Paul payable in Chicago and de- 
livered to payees there were made in 
Chicago and governed by Illinois law 
with respect to usury. Gilbert v. 
Fosston Mfg. Co., 216 N.W. 778, 174 


Minn. 68 [mod 218 N.W. 451, 174 
Minn. €8]. 
{[b] Effect of mailing.—(1) A note 


executed in Kentucky and mailed to 
the payee in New York, where it was 
payable, was a Kentucky contract. 
William Glenny Glass Co. v. Taylor, 
34 °S.W. 711, 99 Ky. (24°17 Ky.L. 1331. 
(2) But where notes mailed from Vir- 
ginia had their inception only on re- 
ceipt and acceptance by payee in Ohio, 
the Virginia usury statute was inap- 
plicable. Davis v. Collins, 247 N.Y. 
Sol, 133) Mise. 740 afl 241 INaYLS: 
76, 1387 Misc. 396]. : 


85. Davis y. Coleman, 33 N.C. 303. 


86. Sands v. Smith, 1 Neb. 108, 93 
Am.D. 331; Davis v. Coleman, 29 N.C. 
424. But see Hollenbeck y. Shutts, 
1 Gray (Mass.) 431 (holding parol 
evidence inadmissible to prove that a 
note usurious by the law of the state 
in which it was made was executed in 
pursuance of an oral agreement pre- 
viously made in another state, where 
the rate of interest paid was the law- 
ful rate). 

fa] Illustration.—Where an agree- 
ment for a loan was made in New 
York and the money there received, 
and a note secured by mortgage on 
Nebraska lands was made in Ne- 
braska, bearing interest at a rate valid 
in Nebraska, but usurious in New 
York, it was void under the New York 
law. Sands vy. Smith, 1 Neb. 108, 93 
Am.D. 3315 


27. Houston v. Potts, 64 N.C. 33. 


88. Glover v. Equitable Mortg. Co., 
$7 EB. 518,,381°C:C. A. 105; Richards v; 
Presler, 2 La.Ann. 264; South Mis- 
souri Land Co. v. Rhodes, 54 Mo.App. 
129; Hewitt v. Indian Territory Bank, 
90 N.W. 250, 92 N.W. 741, 64 Neb. 463; 
Sands v. Smith, 1 Neb. 108, 93 Am.D. 
331. See also W. H. Morris & Sons 


| v. Hockaday, 94 N.C. 286, 


607 (holding that where a bond dated 
in North Carolina, but delivered in 
Virginia, stipulated for interest usuri- 
ous in Virginia, but not in North 
Carolina, the North Carolina law was 
applicable as the lex loci contractus). 


[a] Accidental use of blank form. 
—Where a contract of sale was made 
in North Carolina in pursuance of 
Which a note, written on a Tennessee 
note from, and thus accidentally dat- 
ed and made payable in Tennessee, 
was executed and delivered in North 
Carolina, the note was held to be gov- 
erned by the law of the latter state 
by which it was valid, rather than by 
that of Tennessee, by which it would 
have been usurious. Johnson City 
First Nat. Bank v. Mann, 27 S.W. 
1015, 94 Tenn. 17, 27,L.R.A. 565. 


89. Buchanan v. Drovers’ Nat. 
Bank, supra. 
90. Buchanan vy. Drovers’ Nat. 


Bank 55 R 22/3595 *@rCaA.! §3t 
91. Towne v. Rice, 122 Mass. 67. 


92: Ini-re, Conrad, .6.,F.Cas:No, ‘3,- 
126, 8, Phila. (Pas) 14%;—Connor. & 
Walker v. Donnell, Lawson & Co., 55 
Tex. 167. 

[a] Accommodation note.—An ac- 
commodation note, wherever dated, 
signed, or indorsed, takes effect, and 
in law is regarded aS made when and 
where it is actually delivered and 
negotiated. Connor & Walker v. Don- 
nell, Lawson & Co., 55 Tex. 167. 


93. Address as fixing place of pay- 
ment in determination of law govern- 
ing bill or note generally see Bills 
and Notes § 155. 


94. New England Mortg. Security 
Co. v. Vader, 28 EF. 265. 


95. Brown v. American Finance 
Const ahs 16, 9520,0246 Blatehtimasas 
New England Mortg. Security Co. v. 
Vader, 28 F. 265. 


96. New England Mortg. Security 
Co. v. Vader, supra. 
97. New England Mortg. Security 


Co. v. Vader, supra. 


[a] Circumstances held controlling. 
—wWhere a note was dated at a named 


55 Am.R.f{town within the state and payable at 


a named bank there and was actually 
signed and delivered to the bank as 
payee’s agent for transmission to him 
and money was there paid to the mak- 
er, it was prima facie an Arkansas 
contract. Tallman y. Union Loan & 
Trust Co., 256 S.W. 379, 161 Ark. 614. 

88. Law governing bill or note 
generally see Bills and Notes § 154. 

99. U.S.—Van Vleet v. Sledge, 45 
Bel 43 


Conn.—Tillotson  y. 
Conn. 335. 


Iowa.—Bigelow v. Burnham, 49 N. 
W. 104, 83 Iowa 120, 32 Am.S.R. 294, 


Ohio.—Scott v. Perlee, 39 Ohio St. 
68, 48 Am.R. 421. ’ 


sa ee v. Thompson, 35 Tex. 


Compare Curtis v. Leavitt, 15 N.Y. 
9 [mod 17 Barb. 309] (in which it was 
stated that bonds dated and executed 
in New York, but intended for nego- 
tiation in England, with no place of 
payment designated, were to be re- 
garded as payable in England, since it 
was the duty of the debtor to seek 
the creditor). 


[a] Tllustrations.—(1) 


Tillotson, 34 


Where a 


‘note dated in Iowa, but actually exe- 


cuted and delivered in New York, 
stipulated for a rate of interest usuri-_ 
ous in New York, but valid by the law 
of Iowa, the contract was payable in 
Iowa and governed by the law of that 
state. Bigelow vy. Burnham, 49 N.wW. 
104, 83 Iowa 120, 32 Am.S.R. 294: Pot- 
ter v. Tallman, 35 Barb. (N.Y.) 182. 
(2) “The situation of the parties, the 
dating of notes at Red Fork, Ark., and 
the presumption of law that they in- 
tended to make a legal transaction, 
satisfies the court that the contract as 
to rate of interest had reference to the 
law of Arkansas. That intention was 
no violation or evasion of the law of 
Tennesseée.”’ Van Vleet v. Sledge, 45 F. 
743, 752. (3) Where a resident of 
Maryland obtained a loan of a resij- 
dent of New York, at a rate of inter- 
est legal in New York, but usurious 
in Maryland, and executed therefor 
notes dated in Maryland and secured 
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[§ 19] (c) Residence of Creditor. 
no stipulation as to the place of payment it is pre- 
sumed to he at the residence of the creditor, unless 
other circumstances show a different intent.” 

[§ 20] e. Law of Place by Which Contract May 
Every presumption 1s 


Be Upheld—(1) In General. 


against an intention to violate the law. 
where the several elements of a contract have their 
situs in different states, if by the laws of one of 
the states the contract would be legal, but illegal 
by the laws of the others, then the parties will be 
presumed to have contracted with reference to the 
law of the place wherein the transaction would be 
valid rather than in view of the law by which the 
transaction is illegal, always providing there is no 
evidence of bad faith, or of any intention to evade 


by a mortgage executed in Maryland 
upon land in that state, the contract 
was subject to the law of Maryland, 
since the notes were presumed in the 
absence of proof to the contrary to 
be payable at the place of their date. 
New York Security, ete., Co. v. Da- 
vis, 53 A. 669, 96 Md. 81. (4) A note 
dated and signed at the place of resi- 
dence of the debtor, and containing 
stipulations, lawful under the laws of 
such place, but forbidden by the law 
of the residence of the creditor, or of 
the place where the note was com- 
pleted by delivery, will be presumed, 
if no other place of payment is named, 
to be payable at the former place. 
Scott v. Perlee, 39 Ohio St. 68, 48 Am. 
R. 421. 

1. Gaw governing bill or note gen- 
erally see Bills and Notes § 156. 


2. Chapman y. Robertson, 6 Paige 
(N.Y.) 627, 31 Am.D. 264. 

& U.S.—Cromwell v. Sac County, 
96° Us; 51,,24 L.Ed.) 68135. Miller v. 
Tiffany, 1 Wall.'298, 17 L.Ed. 540; 
Andrews v. Pond, 13 Pet. 65, 10 L.Ed. 
61; Brierly v. Commercial Credit Co., 
43 F.(2d) 724 [aff 43. F.(2d) 730, cert 
den 51 S.Ct. 182; 282 U.S. 897, -75°L. 
Ed. 790]; Joffe v. Bonn, 14 F.(2d) 50. 

Ark.——Dupree v. Virgil R. Coss 
Mortg. Co., 267 S.W. 586, 1119, 167 
Ark. 18. 

Idaho.— Zimmerman y. Brown, 166 
P. 924, 30 Idaho 640. 

Ind.—Smith y. Muncie Nat. Bank, 
29 Ind. 158. 

Iowa.—Bigelow v. Burnham, 49 N. 
W. 104, 83 Iowa 120, 32 Am.S.R. 294; 
Arnold v. Potter, 22 Iowa 194; But- 
ters v. Olds, 11 Iowa 1. 

Ky.—Gault v. Equitable Trust Co., 
38 S.W. 1065, 100 Ky. 578, 18 Ky.L. 
1038. 

La.—Depau 
Mart. 1. ; 

Mich.—Mott v. Rowland, 48 N.W. 
638, 85 Mich. 561. 

Minn. — Green Vv. Northwestern 
Trust Co., 150 N.W. 229, 128 Minn. 30, 
L.R.A.1916D 739; Smith v. Parsons, 
57 N.W. 311, 55 Minn. 520. 

Miss.—Brown vy. Freeland, 34 Miss. 
181. 

Mo.—David v. Tandy, 81 S.W. 457, 
107 Mo.App. 4387. 

N.H.—Townsend y. Riley, 46 N.H. 
300. 

N.J.—Freese v. Brownell, 
haw 285, 10° Am.R. 239. 

N.Y.—Curtis v. Leavitt, 15 N.Y. 9; 
Georgia Bank y. Lewis, 45 Barb. 340; 
Balme v. Wombough, 38 Barb. 352; 
Berrien v. Wright, 26 Barb. 208, 213 
{aff 22 N.Y. 472]; Bowen v. Bradley, 


Vv. 


35 N.J. 


Humphreys, 8 


USURY 


If there is 


Therefore 
forum. 


Sheld. 226, 9 Abb.Pr.N.S. 395 [disappr 
Jewell v. Wright, 30 N.Y. 259, 9 Abb. 
Pr.N.S. 399 note, 18 Abb.Pr.. 80, 27 
How.Pr. 481, Sheld. 230 note, 86 Am.D. 
372]; Chapman v. Robertson, 6 Paige 
627, 31 Am.D. 264. 


N.C.—Bundy v. Commercial Credit 
Co., 157° StE.. 860, 200 N.C. 511. 


Ohio.—Scott v. Perlee, 39 Ohio St. 
63, 48° Am Ry 421) 


Pa.—Campbell v. Hunt, 
per. 332. 

Tenn.—-Bowman v. Price, 226 S.W. 
210, 214, 143 Tenn, 366 [quet—Cyc]; 
Brown v. Gardner, 4 Lea 145; Bolton 
v. Street, 3 Coldw. 31. 


Vt.—Peck v. Mayo, Follett & Co., 14 
Vt. 33, 39: Am-.D. 205: 


Va.—Ware v. Bankers’ Loan, etce., 
Co., 29 S.E. 744, 95 Va. 680, 64 Am.S. 
R. 826; Nickels v. People’s Bldg., etc., 
Assoc., 25 S.E. 8, 93 Va. 380. 


Wash.—Crawford v. Seattle, R. & 
Soy COueL 50) Peatlib 5,1 oSs 159418 6 


60 Pa.Su- 


Wash. 628, L.R.A.1916D 732 [quot 
Cyc]. 
[a] “A strong presumption is in- 


dulged that the intent was to contract 
with reference to the law of the state 
where the transaction is valid; and 
the presumption in a particular case 
may be conclusive.” Green vy: North- 
western Trust Co., 150 N.W. 229, 231, 
128 Minn. 30, L.R.A.1916D 739. 


[b] Place of domicile.—Where the 
agreement is valid by the law of the 
place where the borrower resides, and 
invalid by the law of the state where 
the lender resides, in the absence of 
anything appearing to the contrary 
the parties must be presumed to have 
contracted with reference to the laws 
of the state in which the contract is 
valid. Mott v. Rowland, 48 N.W. 638, 
85 Mich. 561. 


{c] Presumption in favor of place 
of payment overcome.—‘'The general 
rule that interest is to be paid upon 
contracts according to the law of the 
place where they are to be paid, must 
be understood as applicable alone to 
contracts in which the parties have 
failed to make any stipulation as to 
the rate of interest. In such cases, 
it is presumed the parties contracted 
with a view to the rate of interest al- 
lowed by the law of the place of pay- 
ment. It is upon this presumption 
the general rule is based; but where 
the parties, by the very terms of the 
contract, stipulate for a higher or 
lower rate of interest than is allowed 
by the law of the place where the pay- 
ment is to be made, the presumption 
that the contract was made with a 
view to the law of that place, can not 
arise, and therefore does not apply.” 


[$§ 19-21 


¥ 


the usury laws of the latter state,? and in the ab- 
sence of express stipulation of the parties or evi- 
dence as to what law was intended.* 
law than that of the forum may govern the contract, 
in the absence of proof to the contrary it will be 
presumed to be valid under the foreign law whether 
it would be usurious® or valid® by the term of the 


When another 


[§ 21] (2) Contracts Valid in Place of Payment, 
Invalid in Place of Making.’ 
usurious by the law of the place where it was made, 
but the rate of interest is not higher than is lawful 
in the place where the obligation is to be paid, the 
parties will be presumed to have contracted with 
reference to the latter place, and the contract will 
be upheld,® provided always that there is no evi- 


When a contract is 


Bolton vy. Street, 3 Coldw. (Tenn.) 31, 
41. 

4 J. I. Case Threshing Mach. Co. 
v. Tomlin, 161 S.W. 286, 289, 174 Mo. 
App. 512. 

5. Ark.—Sawyer v. Dickson, 48 S. 
W. 903, 66 Ark. 77; White v. Fried- 
lander, 35 Ark. 52. 


Taare ey esas v. Garr, 14 II11.App; 
405. 


Miss.—Martin v. Martin, Pleasants 
&—Co.,, 9. Miss. 176. 


N.Y.—Cutler v. Wright, 22 N.Y. 472. 


Tenn.—Bowman vy. Price, 226 S.W. 
210, 143 Tenn. 366. 


Rules governing allegation and 
proof of foreign laws as to usury see 
infra §§ 290, 301. N 


6. Clark v. Eltinge, 69 P. 736, 29 
Wash. 215. 


7. Law governing bill or note gen- 
erally see Bills and Notes §§ 153-156. 


8 U.S.—Peyton v. Heinekin, 131 
U.S. appendix ci, 20 L.Ed. 679; Junc- 
tion R. Co. v. Ashland Bank, 12 Wall. 
226, 20 L.Ed. 385; Hieronymus v. New 
York Nat. Bldg., etc., Assoc., 107 F. 
1005,. 46) ClClA, 684 [afk lol ne a2 
Hamilton y. Fowler, 99 F. 18, 40 CGC. 
C.A. 47 [cert den 20 S.Ct. 1027, 176 U. 
S. 685, 44 L.Ed. 639]; Dygert v. Ver- 
mont: & 2. Co., 94eR 229186 SiaCerne 
389 [aff 89 F. 123]; Wittkowski v. 
Harris, 64 F. 712; Buchanan v. Drov- 
ers’, Nat. Bank, 55 By. 2235.5. C:CzA sen 
Oregon, etc., Trust Inv. Co. v. Rath- 
burn, 18 F.Cas.No,. 10,555, 5 Sawy. 32. 


Ark.—Dupree v., Virgil R. Coss 
Mortg. Co., 267 S.W. 1119, 167 Ark: 
18; Dupree v. Virgil R. Coss Mortg. 
Co., 267 S.W. 586, 167 Ark. 18; White 
v. Friedlander, 35 Ark. 52. See Bos- 
ton Mutual Life Ins. Co. v. Newton, 
297 S.W. 1035, 174 Ark. 547 (holding 
that, where application for a loan 
usurious in Arkansas but lawful in 
Oklahoma was made to the agent of 
an’ Oklahoma corporation in Arkan- 
sas, and notes for the loan were dated 
in Oklahoma and payable to the Okla- 
homa corporation at New York City, 
and other notes for a commission 
were made payable to the Oklahoma 
corporation in Oklahoma, the notes 
being secured by first and second 
mortgages on land in Arkansas, the 
loan transaction was governed by-the 
law of Oklahoma). 


Idaho.—Zimmerman vy. Brown, 166 
P. 924, 30 Idaho 640. 


Ind.—Smith v. Muncie Nat. Bank, 
29 Ind. 158; Butler v. Myer, 17 Ind. 
77; Butler v. Edgerton, 15 Ind. 15. 


lowa.—Bigelow v. Burnham, 49 N. 
W. 104, 83 Iowa 120, 32 Am.S.R. 294, 
57 N.W. 865, 90 Iowa 300, 48 Am.S.R. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 21-22] 


dence showing bad faith, or an intention to evade 
the usury laws of the place of contrhet,? for where 
the contract is executed in one place and made pay- 
able in another the parties cannot contract for the 
highest legal rate of interest in either state where 
it is an attempt to evade the usury laws of the place 


of the eontract.?° 


[§ 22] (3) Contracts Valid in Place of Making, 


442. 


La. 
418. 

Mich.—Mott v. Rowland, 48 N.W. 
638, 85 Mich. 561. 

Minn.—Green Vv. Northwestern 
Trust Co., 150 N.W. 229, 128 Minn. 30, 
L.R.A.1916D 739; Ames v. Benjamin, 
77 N.W. 230, 74 Minn. 335. 


Miss.—Robb v. Halsey, 19 Miss. 140; 
Martin, Pleasants & Co. v. Martin, 9 
Miss. 176. 

Mo.—Long v. Long, 44 S.W. 341, 141 
Mo. 352; Central Nat. Bank vy. Cooper, 
85 Mo.App. 383, 385. 

Neb.—Coad v. Home Cattle Co., 49 
N.W. 757, 32 Neb. 761, 29 Am.S.R. 465. 


N.H.—Little v. Riley, 43 N.H. 109. 


N.J.—Freese v. Brownell, 35 N.J. 
Law 285, 10 Am.R. 239; Ball & Hill 
v. Consolidated Franklinite Co., 32 
N.J.Law 102. 


N.Y.—Hackettstown Nat. Bank v. 
Rea, 6 Lans. 455, 64 Barb. 175 [aff 53 
N.Y. 618]; Potter v. Tallman, 35 Barb. 
182; Berrien v. Wright, 26 Barb. 208 
{aff 22 N.Y. 472]. But see Dry Dock 
Bank v. American L. Ins., etc., Co., 3 
N.Y. 344 [aff 3 Sandf.Ch. 215] (hold- 
ing certain bills usurious under the 
law of New York, where all the par- 
ties resided, and the whole contract 
was made, and where the realty upon 
which the bills were secured was sit- 
uated, despite the fact that the bills 
were payable in London). 


N.C.—Bundy v. Commercial Credit 
Co., 157 S.E. 860, 200 N.C. 511; Roberts 
v. McNeely, 52 N.C. 506, 78 Am.D. 
MGs 

Pa.—WNational Bldg., etc., Assoc. v. 
Riley, 4 Pa.Dist. 663, 16 Pa.Co. 444; 
Baltimore Bldg., ete., Assoc. v. Titlow, 
19 Pa.Co. 518; Elmira Mut. Bldg. 
Loan Assoc. v. Wahoo Tribe No. 119 
I, O. R. M., 9 Kulp 487. 


S.C.—Turner v. Interstate Bldg., 
etc., Assoc), (27° SE. 947) 51° S.C." 33: 
Equitable Bldg., ete., Assoc. v. Hoff- 
man, 27S. B. 692, 50 SC: 303. 


Tenn.—Pioneer Sav., etc., Co. v. 
Cannon, 36 S.W. 386, 96 Tenn. 599, 54 
Am.S.R. 858, 33 L.R.A. 112; Nelson 
v. Haywood County, 11 S.W. 885, 87 
Tenn. 781, 4 L.R.A. 648;. Sharp. v. 
Davis, 7 Baxt. 607; Senter & Co. v. 
Bowman, 5 Heisk. 14; Parham vy. 
Pulliam, 5 Coldw. 497. 

Tex.—Connor & Walker v. Donnell, 
Lawson & Co., 55 Tex. 167; Andrews 
v. Hoxie, 5 Tex: 171. 

Va.—Peoples’ Bldg., ete., Assoc. v. 
Tinsley, 31 S.H. 508, 96 Va. 322; Ware 
v. Bankers’ Loan, etc., Co., 29 S.E. 744, 
95 Va. 680, 64 Am.S.R. 826; National 
Mut. Bldg., etc., Assoc. v. Ashworth, 
22 S.B. 521, 91 Va. 706. 


Eng.—Thompson vy. Powles, 2 Sim. 
194, 2 Eng.Ch. 194, 57 Reprint 761. 


But see Hanrick v. Andrews, 9 Port. 
(Ala.) 9 (where the usury was paid 
or retained at the place of contract, 
by the law of which the contract was 
held usurious, although it was pay- 
able in another state; from the report 
of the case it does not appear clearly 


Duncan vy. Helm, 22 La.Ann. 


whether or not the contract was valid- 


jn the latter state). 
{a] Tlustrations.—(1) Where notes 
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Invalid in Place of Payment. When the parties have 
contracted for a rate of interest higher than is per- 
mitted by the law of the place of payment, but law- 
ful in the place where the contract was made, it will 
be inferred that they contracted with reference to 
the law of the, latter place, and the contract will 


be upheld, subject to the same condition of reason- 


claimed to.be usurious although exe- 
cuted in Minnesota, were payable in 
Montana for land located there and 
sold to a South Dakota corporation 
having an office in Minnesota, and 
there was no expressed intent as to 
what law should govern, the law of 
Montana, under which the transaction 
was valid, should be applied. Green 
v. Northwestern Trust Co., 150 N.W. 
229, 128 Minn. 30, L.R.A.1916D 739. 
(2) Where notes are executed in one 
state, and the payee lives in another 
state, where the notes, in good faith, 
are dated, and the principal and inter- 
est made payable, and the notes are 
not void in the former state, the law 
of the latter state governs the valid- 
ity of the agreement as to interest. 
Long v. Long, 44 S.W. 341, 141 Mo. 
352. (3) Where a note and a mort- 
gage securing a loan to a borrower re- 
siding in Arkansas, provide that debt 
and interest are payable at home of- 
fice of lender in Oklahoma, and, un- 
der the laws of Arkansas, the con- 
tract is usurious while under laws of 
Oklahoma, the contract’ is valid, the 
presumptions are that the parties in- 
tended to contract with reference 
to place of performance, and with 
reference to law upholding rather 
than invalidating their contract. Du- 
pree v. Virgil R. Cross Mortg. Co., 
267 S.W. 1119;5167 Ark. 18; Dupree 
Ms WMirgil- Ro-Coss, Morte: Co.; 2677'S: 
W. 586, 167 Ark. 18. 


[b] Place where interest is ex- 
pressly payable.—Bonds executed in 
New York, and secured indirectly up- 
on land in New York, but intended for 
negotiation and negotiated in England 
where interest was expressly pay- 
able, are to be considered English 
contracts, and governed by English 
law, even though there was no place 
expressly stipulated for the payment 
of the principal. Curtis v. Leavitt, 15 
N:Y. 9, 86. 

9. Idaho.—Zimmerman y. Brown, 
166 P. 924, 30 Idaho 640. 


Mich.—Mott v. Rowland, 48 N.W. 
638, 85 Mich. 561. 

Minn.—Ames vy. Benjamin, 77 N.W. 
230, 74 Minn. 335. 


N.Y.—Hooley v. Talcott, 113 N.Y.S. 
820> 129 App Div. 233; Berrien v. 
Wright, 26 Barb. 208. 


N.C.—Ripple v. Mortgage & Ac- 
ceptance Corporation, 137 S.E. 156, 
193 N.C. 422; Merony vy. Atlanta Nat. 
Bldg.; etc.,; ,Assoc., 17 (S.H. 637, 112) N. 
C. 842. 

Tex.—Dakota Bldg., etce., Assoc. v. 
Griffin, 39 S.W. 656, 90 Tex. 480; Peo- 
ple’s Bldg., ete., Assoc. v. Bessonette, 
(Civ.App.) 48 S.W. 52. 


{a] IUustration.—Where notes in- 
tended by both parties to be paid in 
North Carolina are made payable in 
Maryland in an endeavor to evade the 
usury laws of North Carolina, they 
will be held subject to the North 
Carolina laws. Ripple v. Mortgage & 
Acceptance Corporation, 137 S.E 156, 
198 N.C. 422. 

[b] Evidence of usurious interest. 
—The mere fact that the payees of a 
note, executed and delivered in the 
state of the forum, bona fide residents 
of another state, in which the stipu- 
lated rate of interest was lawful, 


ableness and good faith noted above." 


Thus a party 


made such note payable at their usual 
place of business in such other state, 
does not sufficiently show an intent 
to evade the usury laws of the state 
of the forum. Ames v. Benjamin, 77 
N.W. 230, 74 Minn. 335. 


Sufficiency of evidence see general- 
ly §§ 303-306. 

10. Commonwealth Farm Loan Co. 
v. Caudle, 263 S.W. 24, 203 Ky. 761. 


11. U.S.—Miller v. Tiffany, 1 Wall. 
298, 17 L.Ed. 540; Brierly v. Com- 
mercial Credit Co., 43 F.(2d) 724 [aff 
43 F.(2d) 730, cert den 51 S.Ct. 182, 
282 U.S. 897, 75 L.Ed. 790]; Glover a 
Equitable Mortg. Co., 87 F.Cas. 518, 31 
C.C.A. 105; Dakota Bldg., etc., Assoc. 
Vip LUOLAN OOP Moo ay ClO lAe mia os 
Sturdivant v. Memphis Nat. Bank, 60 
F. 730, 9 C.C.A: 256; Brown v. Ameri- 
can Finance Co., 31 F. 516, 19 Abb.N. 
Cas. 305, 24 Blatchf. 384; New BEng- 
land Mortg. Security Co. v. Vader, 28 
F. 265; Fitch v. Remer, 9 F.Cas.No. 
4,836, 1 Biss. 337, 1 Flipp 15. See al- 
so Fowler v. Equitable Trust Co., 12 S. 
Ct. 1, 141 U.S. 384, 35 L.Ed. 786 (hold- 
ing that the contract of loan in ques- 
tion, having been made between a cit- 
izen of Illinois and a corporation of 
another state, and the bonds having 
been executed in Illinois and secured 
by mortgage upon real estate there 
situated, the defense of usury, in a 
court of the United States sitting in 
and administering the laws of IIl- 
linois, cannot be sustained upon the 
ground simply that the rate of inter- 
est, exacted or reserved, was in ex- 
cess of that allowed by the law of the 
state in which the bonds were made 
payable). But see Ringer v. Virgin 
Timber Co., 213 F. 1001 (holding that 
the fact that the notes stipulated for 
a higher rate of interest after maturi- 
ty than is permitted under the law 
of the place of payment, but which 
is permissible under the law where 
the contract was made, is no indica- 
tion of an intention by the parties to 
Subject the transaction to the opera- 
tion of the laws of a siate other than 
that of performance). 


Ala.—American Freehold Land 
Mortg. Co. v. Sewell, 9 So. 143, 92 Ala. 
163, 13 L.R.A. 299. 


Ark.—Whitlock v. Cohn, 80 S.W. 
141, 72 Ark. 83; American Bldg., etc., 
Assoc. v. McClellan, 70 S.W. 463, 71 
Ark. 643. 


Colo.—McKay’s Estate v. Belknap 
Sav. Bank, 59 P. 745, 27 Colo. 50; He- 
cles v. Herrick, 62 P. 1040, 15 Colo. 
App. 350. 


Ga.—Taylor v. American Freehold 
Land Mortg. Co., 32 S.B. 153,.106 Ga. 
238; Hill v. American Freehold Land 
Mortg. Co., 24 S.H. 848, 99 Ga. 87; 
Underwood v. American Morte. Co 
24 S.H. 847, 97 Ga. 238:. Stansell v. 
Georgia L. & T. Co., 22 S.E. 898, 96 Ga. 
227 [foll Jackson v. American Mortg. 
Co., 15 S.B. 812, 88 Ga. 756]; Raines 
v. American Freehold Mortg. Co., 20 
S.E. 10, 94 Ga. 699; New England 
Mortg. Security Co. v. McLaughlin, 13 
SB Sie Ga; ik 


Ind.—Pancoast v. 
Coy, 109 Indy 17 2) 
Ind. 475. 


Iowa.—Butters v. Olds, 11 Iowa 1. 
Ky.—Gault vy. Equitabl> Trust Co., 


Traveler’s Ins. 
Engler v. Ellis, 16 
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who goes into another state and there makes an 
agreement with a citizen of that state for the loan 
or forbearance of money, lawful by the laws of that 
state, cannot render his obligation void by making 1t 
payable in his own state according to the laws of 
However, if the 
making of the contract in one place where a higher 
rate of interest is allowed, to be performed in an- 
other, where the rate of interest allowed is lower, 
is a mere device to evade the usury laws of the place 
of performance and such contract contains a stip- 
ulation for the payment of a higher rate, it will be 


which the contract is usurious.'? 


88 S.W. 1065, 100 Ky. 578, 18 Ky.L. 
1038; William Glenny Glass Co. v. 
Taylor, 34 S.W. 711,.99 Ky. 24, 17 Ky. 
LL. 1331. 

La.—Depau v. Humphreys, 8 Mart. 
INES le 

Miss.—Brown Bros. & Co. v. Free- 
land & Murdock, 34 Miss. 181. 

. Mo.—Davis v. Tandy, 81 S.W. 457, 
107 Mo.App. 4387. 

Neb.—Joslin v. Miller, 15 N.W. 214, 
14 Neb. 91; Olmstead v. New England 
Mortg. Security Co., 6 N.W. 650, 11 
Neb. 487. ; 

N.H.—Townsend v. Riley, 
300. 

N.Y.—Georgia State Bank v. Lewin, 
45 Barb. 340; Balme v. Wombough, 38 
Barb. 352; City Sav. Bank v. Bidwell, 
29 Barb. 325; Bowen v. Bradley, 
Sheld. 226, 9 Abb.Pr.N.S. 395 [disappr 
Jewell v. Wright, 30 N.Y. 259, 86 Am. 
D. 372, 9 Abb.Pr.N.S. 399 note, 18 Abb. 
Pr. 80, 27 How.Pr. 481, Sheld. 230 
note]; Pratt v. Adams, 7 Paige 615; 
Chapman v. Robertson, 6 Paige 627, 
31 Am.D. 264. 

Ohio.—kKilgore vy. Dempsy, 25 Ohio 
St. 413, 18 Am.R. 306; Reelofson v. 


46 N.H. 


Atwater, 1 Disn. 346, 12 Ohio Dec. 
(Reprint) 662 [aff 2 Handy 19, 12 
Ohio Dee. (Reprint) 308; Wilson v. 


Rose Clare Lead, etc., Co., 7 Ohio Dec. 
(Reprint) 223, 1 Cine.L.Bul. 314; Nez 
Percis Silver Min., Co. v. Winsor & 
Randall, 7 Ohio Dec. (Reprint) 16, 1 
Cinc.L.Bul. 23. 

Pa.—Baltimore Bldg., 
Veirbitlow., 19 .Pa.Co., 518. 

S.C.—British & American Mortg. 
@orwv. bates, 360 S:E. 917, 58 SiC. bol5 
Thornton v. | Dean, 19.°S.C. 583, 145 
Am.R. 796. 

Tenn.— Bowman vy. Price, 226 S.W. 
210, 143 Tenn. 366; Bolton v. Street, 
3 Coldw. 31. 

Tex.—Dakota Bldg., etc., Assoc. v. 
Griffin, 39 S.W. 656, 90 Tex. 480. 

Vt.—Peck v. Mayo, Follett & Co., 
14, V t..33,.39-Am.D. 205. 


Wis.—Lyon v. Ewings, 17 Wis. 61; 


etce., Assoc. 


Viiet v. Camp, 13 Wis. 198; Richards 
v. Globe Bank, 12 Wis. 692; Newman 
v. Kershaw, 10 Wis. 333; Fisher v. 


Otis, 3 Pinn. 78, 3 Chandl. 83. 


[a] MTllustrations.—(1) Where a 
transaction in which notes were giv- 
en bearing eight per cent interest 
took place in Alabama, where such 
rate was lawful, and the payee resid- 
ed in West Virginia, and the maker 
in Tennessee, where they were made 
payable at a bank with which the 
maker transacted business for his 
convenience, the law of Alabama ap- 
plied, and the notes were not usurious 
because interest rate was higher than 
allowed by Tennessee law, and the 
notes were enforceable in Tennessee. 
Bowman v. Price, 226 S.W. 210, 143 
Tenn. 866. (2) <A contract executed 
in Maryland for the loan of money to 
a Pennsylvania corporation, to be 
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usurious.!3 


the state of the 


partly performed in both states, in 
the matter of interest, is controlled 
by Maryland law where the stipulat- 
ed rate was lawful in Maryland, but 
unlawful in Pennsylvania. Brierly 
v. Commercial Credit Co., 43 F.(2d) 
724 [aff 43 F.(2d) 730, cert den 51 S. 
Ct. 182, 282 U.S. 897, 75 L.Ed. 790]. 
(3) When a note made in Wisconsin 
by residents thereof, payable in New 
York at a rate of interest usurious in 
New York but not in Wisconsin, is 
negotiated for money to be used in 
Wisconsin and is purchased by a bank 
in Wisconsin, and sold by it in New 
York, the contract is governed by the 
law of Wisconsin. Richards v. Globe 
Bank, 12 Wis. 692. 

{b] In Illinois the rule was adopt- 
ed by statute (Acts Febr. 12, 1857; 
Febr. 16, 1857, § 14). 


12. Wayne County Sav. Bank v. 
Low, 81 N.Y. 566, 37 Am.R. 533, 8 
Abb.N.Cas. 390 [aff 6 Abb.N.Cas. 76]. 


[a] In such case the execution of 
the obligation in the state in which it 
is made payable and the sending of it 
by mail to the other state do not alter 
the rule. Wayne County Sav. Bank 
v. Low, 81 N.Y. 566, 37 Am.R. 533;-8 
Abb.N.Cas. 3990. 


13. Bolton v. Street, 3 Coldw. 
@Henn.)) 13h. 
14. Place of negotation as: 


Controlling law governing bill or note 
generally see Bills and Notes § 150. 


Place of making see supra § 16. 


15. Tilden v. Blair, 21 Wall. (U.S.) 
BAT ANZ 20 (SUES T6332 * Buchanan v. 
Drovers’ Nat. Bank, 55 F. 223, 5 C.C.A. 
83; In re Conrad, 6 F.Cas.No. 3,126, 
8 Phila. (Pa.) 47; Davis v. Clemson, 7 
¥F..Cas.No. 3,630, 6 McLean 622; Provi- 
dence County Sav. Bank v. Frost, 20 
F.Cas.No. 11,453, 50 How.Pr. (N.Y.) 
173) afi. 20" MkCasiNo.: lA 545 14 
Blatchf. 233, 8 Ben. 293, 50 How.Pr. 
(N.Y.) 178]; Ives v. Farmers’ Bank, 
2 Allen (Mass.) 236; Coffman v. Ken- 
tucky Bank, 41 Miss. 212, 90 Am.D. 
371; Wayne County Sav. Bank vy. Low, 
81 N.Y. 566, 37 Aim. RR, 533," 3 AbD.N: 
Cas. 390 [aff 6 Abb.N.Cas. 76 and dist 
Dickinson v. Edwards, 77 N.Y. 573, 7 
Abb.N.Cas: 65, 58 How.Pr. 924, 933 
Am.R. 671, on the ground that in that 
case there was no intent whatever 
that the note executed, dated, and 
payable in New York should be nego- 
tiated in another state.. Hence it was 
rightly held a New York contract]; 
Curtis v. Leavitt, 15 N.Y. 9 [mod 17 
Barb. 309]; Whitehead v. Heiden- 
heimer, 68 N.Y.S. 704, 57 App.Div. 
590; Opdyke v. Merwin, 13 Hun (N. 
Y.) 401; Georgia Bank v. Lewin, 45 
Barb. (N.Y.) 340; Weil v. Lange, 6 
Daly (N.Y.) 549. But see Hildreth v. 
Shepard, 65 Barb. (N.Y.) 265 (hold- 
ing that, where a note is dated and 
made payable in one state, and tak- 
en out of that state into another for 
negotiation or sale, it is still to be 
considered aS a contract made sub- 
ject to the laws of the state where 


[§§ 22-23 


[§e23]"t. Place of Negotiation.‘ As a general 
rule the law of the jurisdiction in which a bill, note, 
or draft was negotiated determines whether or not 
it. is usurious.*® 
foreign state was merely incidental, and not within 
the intent of the parties at the time of its execution, 
it will be governed by the law of the place where 
it was made and payable.*® 
has been held controlling where the note was usuri- 
ous in the state of negotiation and not usurious in 
maker’s residence.** 


However, if its negotiation in a 


The place of payment 


dated and made payable; but where 
the note is made in one state, nego- 
tiated and sold in that state at a 
rate of interest allowed by the laws 
of the state where sold, then the same 
is to be governed by the laws of that 
state and not of the state where it is 
payable). 

[a] Mlustrations. — (1) Where 
notes drawn, dated, signed, and in- 
dorsed in Philadelphia, where both 
drawer and indorser resided, were, 
according to a previous arrangement, 
delivered and discounted at New 
York, at which place they first be- 
came a valid contract, they were gov- 
erned by the law of New York. In re 
Conrad, 6 F.Cas.No. 3,126, 8 Phila. 
(Pa.) 47. (2) A bill of exchange 
drawn in one state and addressed to, 
and accepted by, parties in another 
state is governed by the laws of the 
latter state. Coffman v. Bank of Ken- 
tucky, 41 Miss. 212, 90 Am.D. 371. 


[b] Accommodation acceptor in 
different state.—A draft drawn and 
dated in the state of negotiation by a 
resident thereof, and, after its ac- 
ceptance in another state by an ac- 
commodation acceptor, returned to 
the maker for negotiation in the state 
where he resides, is governed by the 
law of the state of negotiation, even 
though by the terms of the accept- 
ance it is payable in the state of the 
acceptor’s residence. Tilden v. Blair, 
21 Wall. (U.S.) 241, 22 L.Ed. 632. 

[ce] Discount of draft.—‘‘The 
rights of the parties must be deter- 
mined with reference to the laws of 
the state in which the discount was 


made.” Farmers’, etc., Bank v. Par- 
aay 3t N.Y. 248,, 2523.4 “LranscrsAc 
16. Dickinson v. Edwards, 77 N. 


Y.. 573, 338A UR: 615 Te Alp pb. Ne Cas: agar 
58 How.Pr. 24 [aff 13 Hun 405]; 
Jewell v. Wright, 30 N.Y. 259, 86 Am. 
D. 372, 9 Abb.Pr.N.S. 399 note, 18 Abb. 
Pr. 80; 27 How.Pr: 481) ‘Sheld)’ 230 
note; \brey, V2 -Abbsere Sore Clayes! ve 
Hooker, 4 Hun (N.Y.) 231, 6 Thomps. 
&C. 448; New York First Nat. Bank 
View VMEOERIS,) is EIN CNG Ye) G0 Nene 
Thomps.&C. 182; Hackettstown Nat. 
Bank v. Rea, 6 Lans. (N.Y.) 455, 64 
Barb. 175 [aff 53 N.Y. 618]; Farmers’, 
etc., Bank v. Ward, (N.Y.) 4 Law Rep. 
37; Lyon v. Ewings, 17 Wis. 61. 


17. Connor & Walker v. Donnell, 
Lawson & Co., 55 Tex. 167. 


fa] Thus (1) where an accommo- 
dation note, drawn and indorsed by 
citizens of one state and negotiated in 
another, was discounted at a rate law- 
ful in the state of the maker’s resi- 
dence but usurious in the state of 
negotiation, Such note, if by its date 
and tenor it appears that the parties 
intended to make it payable in the 
state of the maker’s residence and 
contracted with reference to the laws 
thereof, is valid. Connor & Walker 
v. Donnell, Lawson & Co., 55 Tex. 167. 
(2) But if such note is expressly 


made payable in the state of negotia-~ 


Jor later cases, developments and changes in the law see Annotations, same title and section number, 


§ 24] 


[§ 24] g. Situs of Property Mortgaged. Although 
an obligation may be secured by a mortgage upon 
land in one state, yet if the loan contract is prop- 
erly referable to another state in accordance with 
the general rules already stated, the existence of 
usury in the transaction is determined by the law 
However, since the intent of 


of the latter state.18 


tion then the question of usury will 
be controlled by the law of that state. 
Connor & Walker y. Donnell, Lawson 
& Co., supra. 

18. U.S.—Bedford v. Eastern Bldg., 
ete:., Assoc., 21 S.Ct. 597, 181 U.S. 22:7, 
45 L.Ed. 834; De Wolf v. Johnson, 10 
Wheat. 367, 6 L.Ed. 343; George v. 
Oscar Smith & Sons Co., 250 F. 41, 
462 C.C.A. 218; Ringer v. Virgin Tim- 
ber_ Co., 213) Bs 1001; Hamilton v. 
Fowler, 99 F. 18, 40 C.C.A. 47 [cert 
den 20 S.Ct. 1027, 176 U.S. 685, 44 L. 
Ed. 639]; Eastern Bldg., etc., Assoc. 
v. Bedford, 88 F. 7; Brower vy. Vir- 
ginia L. Ins. Co., 86 F. 748. 

Ark.—Buerkle vy. Greenlee, 17 S.W. 
(2d) 882, 179 Ark. 674; Crebbin v. 
Deloney, 69 S.W. 312, 70 Ark. 493; 
oe V. Porter, 83 Siw. Zi 61 Ark, 
oad. 
ae ee v. Cosset, 1 Root 
Fla.—Thomson v. Kyle, 23 So. 12, 39 
Fla. 582, 683 Am.S.R. 193. 


Iil.—Sherman vy. Gassett, 9 Ill. 521. 


Kan.—Midland Sav., etc., Co. v. 
Solomon, 79 P. 1077, 71 Kan. 185. 

Minn.—Patterson v. Wyman, 170 N. 
W. 928, 142 Minn. -70; Jenkins  v. 
Union Savings Ass’n, 155 N.W. 765, 
132 Minn. 19. 

Miss.—Commercial Bank y. Auze, 
21 So. 754, 74 Miss. 609; Armistead v. 
Blythe, 20 So. 298; American Free- 
hold Land, etc., Co. v. Jefferson, 12 So. 
464, 69 Miss. 770, 30 Am.S.R. 587. 

Mo.—Trower Bros. Co. v. Hamilton, 
77 S.W. 1081, 179 Mo. 205; Central 
Nat. Bank v. Cooper, 85 Mo.App. 383. 


Neb.—Sands v. Smith, 1 Neb. 108, 
93 Am.D. 331. 

N.H.—Fessenden v. Taft, 17 A. 713, 
N.H.. 39: 
N.J.—Franklin Trust Co. v. Ruther- 
ford, B. S. & C. Electric Co., 41 A. 488, 
57 N.J.Eq. 42 [aff 43 A. 1098, 58 N.J. 
Eq. 584]; Andrews v. Torrey, 14 N.J. 
Eq. 355; Dolman vy. Cook, 14 N.J.Ea. 
56; Cotheal v. Blydenburgh, 5 N.J. 
Eq. 17 [aff 5 N.J.Eq. 6381]. 

N.M.—Goode vy. Colorado Inv. Loan 
Co., 117 P. 856, 16 N.M. 461. 


N.Y.—Manhattan lL. Ins. Co. v. 
Johnson, 80 N.E. 658, 188 N.Y. 108, 9 
ERAGON. ddAQ Wi vAnmn Cas. 1223. 
-Huber v. D’Esterre, 167 N.Y.S. 835, 
180 App.Div. 220; Cope v. Alden, 53 
Barby 350, 37 How.Pr. 181 [aff 41 
N.Y. 303]; Whitman vy. Conner, 40 
N.Y.Super. 339. 

N.D.—Gold-Stabeck Loan & Cred- 
it me Kinney, 157 N.W. 482, 33 N. 
Di 495, 


Ohio.—Lockwood v. Mitchell, 7 
Ohio St. 387, 70 Am.D. 78. 
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Pa.—Bennett v. Eastern Bldg., etc.,: 


Assoc., 35 A. 684, 177 Pa. 233, 55 Am. 
Duke euicose oF ult, A 300) INA tional 
Bldg., etc., Assoc. v. Riley, 16 Pa.Co. 
444, 

Tenn.—Hubbell v. Morristown 
Land, etc., Co., 32 S.W. 965, 95 Tenn. 
2805 0 U.) Sp Save, Cle, ©o. ve Miller, 
(CREA) 4 SW) dane 


Va.—Ware v. Bankers’ Loan, etc., 
Co., 29 S.E. 744, 95 Va. 80, 64 Am.S.R. 
826; Nickels v. People’s Bldg., etc., 
Assoc., 25 S.H. 8, 93 Va. 380; Nation- 
al Mut. Bldg., Assoc. v. Ashworth, 
22 S.E. 521, 91 Va. 706. 
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transaction.?° 


Wash.—Bank vy. Doherty, 84 P. 872, 
42 Wash. 317, 114 Am.S.R. M23, 4 Wyk 
A.N.S. 1191. 


Wis.—Maynard vy. 
715, 92 Wis. 565; 
shaw, 10 Wis. 333. 


Eng.—Stapleton v. Conway, 3 Atk. 
727, 26 Reprint 1217, 1 Ves. 427, 27 Re- 
print 1122. 


[a] Rule applied.—(1) Where a 
debt by a resident of Wisconsin to a 
resident of Minnesota and payable in 
Minnesota was secured by mortgage 
on land in North Dakota. Gold-Sta- 
beck Loan & Credit Co. v. Kinney, 157 
N.W. 482, 33 N.D. 495. (2) Where, 
although the land covered by the 
mortgage was situated in another 
state, the parties to the mortgage re- 
sided in the same state, the loan was 
made there, the securities executed 
there, and the money payable there. 
Cope v. Wheeler, 41 N.Y. 303 [aff 53 
Barb. 350, 37 How.Pr. 1811. (3) 
Where a loan transaction, consum- 
mated in Oklahoma, was secured by 
mortgage on lands in Arkansas. 
Buerkle v. Greenlee, 17 S.W.(2d) 882, 
179 Ark. 674. (4) Where a deed‘of 
trust on Mississippi land and notes 
executed in that state did not become 
effective until delivery in Pennsyl- 
vania. George v.. Oscar Smith & Sons 
COD Ure alee 162) CUCU Ac tote mach) 
Where bonds secured by New York 
lands were executed by one of two 
brothers in Wyoming, then in New 
York by the other, and delivered to 
an attorney, who was obtaining the 
loan for them, then taken to Penn- 
sylvania, where they were authen- 
ticated and the money advanced on the 
trust deed. Huber vy. D’Esterre, 167 
N.Y.S. 835, 180 App.Div. 220. (6) 
Where notes were executed in Ar- 
kansas and secured by mortgage on 
property in that state, but were pay- 
able in Chicago, where the payee re- 
sided and carried on its business. 
Ringer v. Virgin Timber Co., 213 F. 
1001. (7) Where the parties agreed 
that a loan by a South Dakota cor- 
poration, payable -in South Dakota, 
and secured by a mortgage on land 
in Minnesota, was made with refer- 
ence to the laws of South Dakota and 
should be governed thereby. Jenkins 
v. Union Savings Ass’n, 155 N.W. 765, 
132 Minn. 19. (8) Where a contract 
of loan, secured by mortgage upon 
lands in Ohio, was made in New York, 
the money advanced there, the note 
and mortgage delivered there, and 
the loan to be repaid there. Lock- 
wood v. Mitchell, 7 Ohio St. 387, 70 
Am.D. 78. (9) Where a mortgage to 
a Colorado corporation, executed in 
New Mexico, provided that the law 
of the contract should be the statutes 
of the state of Colorado. Goode v. 
Colorado Inv. Loan Co., 117 P. 856, 
16 N.M. 461. (10) Where notes 
made and payable in Massachusetts 
were secured by a mortgage upon 
lands in Illinois, even though the 
court declined to enforce the Mas- 
sachusetts law on the ground that 
it was penal and remedial. Sherman 
v. Gassett, 9 Ill. 521. 


[b] Usurious mortgages declared 
void.—_Even when a statute of the 
state in which the land is situated 
specifically declares that conveyances 
Securing loans at a rate of interest 
greater than that declared to be legal 
shall be void, a mortgage deed secur- 
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the parties largely determines to what law the con- 
tract is referable,1® the situs of the property mort- 
gaged to secure the debt, taken in connection with 
other elements of the transaction, may show that 
the parties had in mind the same situs for the loan 
Usury inheres in the loan and not in 


ing a loan valid by the law of a for- 
eign state in which it was made is en- 
forceable despite the fact that it se- 
cures interest at a higher rate than 
allowed by such statute. Manhattan 
L. Ins. Co. v. Johnson, 80 N.E. 658, 188 
N.Y: 9108, 9.USR.AJNVS: 1142, 11 Ann: 
Casied2iee 

[c] Chattel mortgage.—‘‘Obliga- 
tions incurred, dated and to be ful- 
filled in Rhode Island, can not be held 
usurious and void under the statutes 
of New York because they are secured 
by a chattel mortgage executed also 
in Rhode Island upon chattels that 
are in New York.’”? Whitman y. Con- 
ner, 40 N.Y.Super. 339, 345. 

[d] Personal covenant in mort- 
gage immaterial.—The circumstance 
that the mortgage contains a personal 
covenant for the payment of the debt 
cannot change the situs of the ¢on- 
tract to the place where the mort- 
gaged property is situated. Cope v. 
Wheeler, 41 N.Y. 303 [aff 53 Barb. 350, 
37 How.Pr. 181]. 

19. See supra § 7%. 

20. U.S.—Fowler v. Equitable 
Trusty Coll? SS: Ct.5 tamet dita Sous Sas 
35 L.Ed. 786 [aff 12 S.Ct. 80, 141 U.S. 
418, 35 L.Ed. 793]; Scott v. Fabacher, 
IG" WIZ 2.95 MLOONCICLAL 41-47 SRE tent vA 
Remer, 9 F.Cas.No. 4,836, 1 Biss. 337, 
1 Flipp. 15. 


Ark.—Lanier vy. Union Mortg., etc., 
Co., 40 S.W. 466, 64 Ark. 39. 

Ga.—Harvard v. Davis, 89 S.E. 740, 
145 Ga. 580; Underwood v. American 
Mortg. Co., 24 S.E. 847, 97 Ga. 238: 
Raines vy. American Freehold Mortg. 
Co., 20 S.E. 10, 94 Ga. 699; Jackson v. 
American Mortg. Co., 15 S.B. 812, 88 
Ga. 756; Kilcrease v. Johnson, 11 S.E. 
870, 85 Ga. 600; Martin v. Johnson, 
i S Big 1092, 84 Gat Sig sper Am 


; iuidea=Tnompson v. Edwards, 85 Ind. 
14. 

Ky.—Gault v. New London Equita- 
ble Trust Co., 38 S.W. 1065, 100 Ky. 
578, 18 Ky.L. 1038; Pryse v. People’s 
Bldg., ete., Assoc., 41 S.W. 574, 19 Ky. 
pas 
fig ce es v. Helm, 22 La.Ann. 


Miss.—M. Levy & Sons y. 
105 So. 1, 141 Miss. 818. 

Mo.—J. I. Case Threshing Mach. Co. 
ye OT, 161 S.W. 286, 174 Mo.App. 


Jeffords, 


N.H.—Chase v. Dow, 47 N.H. 405. 


N.Y.—Balme v. Wombough, 38 Barb. 
352; Chapman vy. Robertson, 6 Paige 
627, 31 Am.D. 264; Hosford v. Nichols, 
1 Paige 220. 


N.C.—Rowland v. Old Dominion 
Bldg., ete. Assoc, 18 Sm, 965, 115 
N.C. 825; Craven v. Atlantic, eter mi. 
COnRTHAN Gone 8Os 


Ohio.—Seott v. Perlee, 39 Ohio St. 
63, 48 Am.R. 421. 


Tex.—Dakota Bldg., etc., Assoc. v. 
Griffin, 39 S.W. 656, 90 Tex. 480; 
Dugan v. Lewis, 14 S.W. 1024, 79 Tex. 
246, 23 Am.S.R. 332, 12 L.R.A. 98; 
Southern Bldg., etc., Assoe. v. Atkin- 
son, 50 S.W. 170, 20 Tex.Civ.App. 516. 

Wis.—Kennedy v. Knight, 21 Wis. 
340, 94 Am.D. 543; Newman v. Ker- 
shaw, 10 Wis. 333. 


[a] Comparative value.—The fact 
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the property given to secure its payment ;”? 
narily the giving of security is but an incident of 
the agreement of the parties?” and is but a means 
of securing what was agreed to be done.” 


Statutory provisions, 


situated ;*4 


In some jurisdictions it 
is provided by statute that loans, secured by mort- 
gage or trust deed on property situated in another 
state, may bear interest at the rate lawful in the 
state where the property pledged as security is 
in others it is provided that all con- 
tracts secured by mortgage of real estate situate 
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ordi- Presumption. 


within the state shall be subject to the law there- 


of ;2> and, in still others, statutes authorizing any 
rate of interest not to exceed a specified rate on 
contracts secured by mortgage or trust deed on lands 
in the state have been construed as applying only to 
cases where the rate of interest that may be charged 
by the law of the state or country where the con- 
tract is made is less than the rate that may law- 


fully be charged in the state.?® 


that security is given by mortgage 
upon lands in the state of the debtor’s 
residence is a fact of no greater 
significance than where the borrower 
actually negotiates for the loan in the 
state of his residence, dates his note 
there, and stipulates for interest al- 
lowed by her laws. Scott v. Perlee, 
39 Ohio St. 63, 48 Arna.R. 421. 


[b] Significant in determining in- 
tent.—“The fact that security is giv- 
en for a note does not alter the terms 
of the note. But such fact. has 
significance in determining what the 
intent of the parties was, as to the 
laws of which state their contract had 
reference.’’ Scott v. Perlee, 39 Ohio 
St. 63, 68, 69, 48 Am.R. 421. 


[c] Law of situs of mortgaged 
property applied.—(1) Where a cot- 
ton grower annually gave a note and 
a mortgage on land in the state toa 
cotton merchant in another state, cov- 
ering balances due him for moneys 
advanced. M. Levy & Sons v. Jeffords, 
105 So. 1, 141 Miss. 818. (2) Wherea 
note payable in Massachusetts to a 
resident thereof was made in Georgia 
by a resident of Georgia, and secured 
by a lien on land situated therein, and 
the usurious interest was retained 
out of the principal at the time the 
money was delivered to the borrower 
in Georgia. Martin v. Johnson, 10 S.E. 
1092, 84 (Ga.1481, 8) WRAL 170, "7 (3) 
Where a deed securing notes payable 
in Illinois was executed in Georgia on 
land in Georgia and described the 
notes intended to be secured by the 
deed, and declared that the deed 
should be a Georgia contract, and 
operative as provided under the sec- 
tions of the code relating to deeds to 
secure debts in the state. Harvard v. 
Davis, 89 S.E. 740, 145 Ga. 580. (4) 
Where money was loaned to purchase 
real estate which the purchaser ex- 
pected to and did sell at a profit, and 
a note for the principal was given in 
the state where the land purchased 
was situated and another note for a 
portion of the profits the borrower 
realized from the sale of the land was 
made and delivered in another state 
at the lender’s residence, both notes 
being secured by a deed of trust on 
realty situated in the state where the 
land bought and sold was situated. 
Scott v. Fabacher, 176 F. 229, 100 C. 
C.A. 147. (5) Where the bond and 
mortgage were actually executed in 
the jurisdiction where the mortgaged 
premises were situated, and where 
the mortgagor resided, in which place 


Place mortgage executed. 
the sale of real or personal property 1s made in one 
state, and in carrying out the agreement entered 
into a mortgage on the property sold is executed 
in another state to secure the purchase money due, 
that fact alone will not cause the transaction to 
be governed by the law of the place where the mort- 


[§ 24 


Where corporation, 


a foreign 


through local agents, loans money to a resident of 
the state secured by a mortgage on lands in the 
state, it is presumed, nothing appearing to the con- 
trary, that the contract is governed by the usury 
law of the state.?7 


Intent to evade usury laws. 
loan, secured by a lien upon real estate, is made 
with the intent and purpose to evade the usury laws 
of the jurisdiction where the real estate is situated 
its laws will govern.?® 


If a contract of 


Where a contract for 


gage was executed.”° 


the rate of interest reserved was al- 
lowed, and such rate was more than 
could be legally reserved by the law 
of the place where the money was re- 
ceived and the loan, by the legal con- 
struction of the contract, was pay- 
able. Chapman y. Robertson, 6 Paige 
(N.Y.) 627, 31 Am.D. 264. (6) Where 
a resident of Indiana obtained a loan 
from a resident of New York al a 
rate of interest usurious in New York, 
and the notes and a mortgage on lands 
in Indiana were executed in Indiana, 
and the money paid to the borrower 
there, some of the notes being pay- 
able in New York, and others specify- 
ing no place of payment. Thompson 
v. Edwards, 85 Ind: 414. 


21. J. I. Case Threshing Mach. Co. 
ona 161 S.W. 286, 174 Mo.App. 


22. Walker v. Lovitt, 95 N.E. 631, 
250) 11). 543; +-Manhattan’ Le Ins: Co, 
v. Johnson, 80 N.E. 658, 188 N.Y. 108, 
9 L.R.A.N.S. 1142, 11. Ann.Cas. 223. 


23. Walker v. Lovitt,. 95 N.E. 631, 
250 Ill, 548; Manhattan L. Ins. Co. 
v. Johnson, 80 N.B. 658, 188 N.Y. 108, 
9 L.R-ALN.S. 1142, 11 Ann.Cas. 223. 


24. See statutory provisions. 


25. See statutory provisions; 
cases infra this note. 


[a] Im South Carolina.—(1) By 
statute it is provided that ‘All con- 
tracts secured by mortgage of Real 
Estate situate within this State shall 
be subject to and construed by the 
laws of this State regulating the rate 
of interest allowed, and in all other 
respects, without regard to the place 
named for the performance of the 
same.’ Civ. Code [1922] § 36387. (2) 
Prior to the above statute, loan con- 
tracts secured by mortgage on South 
Carolina real estate were governed by 
the law of whatever state the rules 
applicable showed it to be referable 
to, the situs of realty mortgaged to 
secure it being only one of the ele- 
ments considered. Exchange Bank vy. 
McMillan, 57 S.H. 6380, 76 S.C. 561; 
Carpenter v. Lewis, 38 S.E. 244, 60 
S.C. 23; Interstate Bldg., ete., Assoc. 
Vv.) Powell, 33.S.B), 355,65) S.C. (316) 
Mutual Aid, etc., Co. v. Logan, 33 S. 
KB. 372, 55 S.C. 295; Tobin v. McNab, 

53 S.C. 738; Equitable 
Bldg., , Assoc. v. Vance, 27 S.E. 
274, 29 S.B. 204, 49 S.C. 402; Thornton 
v. Dean, 19 S.C. 583, 45 Am.R. 796. 


26. Walker y. Loviti, 95 N.E. 631, 
250 Ill. 543. 


and 


[a] Mlustration.—A note bearing 
eight per cent interest, made and pay- 
able in Missouri where such rate is 
authorized, and secured by mortgage 
on land in Illinois, was governed by 
the law of Missouri and the Illinois 
Statute limiting the interest rate to 
seven per cent was_ inapplicable. 
Walker v. Lovitt, 95 N.E. 631, 250 Ill. 
543. 


27. All v. British & American 
Mortgage Co., 88 S.E. 529, 104 S.C. 239. 


28. Fidelity Sav. Assoc. vy. Shea, 55 
P. 1022, 6 Idaho 405; Bundy v. Com- 
mercial Credit Co., 157 S.B. 860, 200 
N.C. 511; Meroney v. Atlanta Bldg., 
ete., Assoc., 21 S.H. 924, 116 N‘C. 882, 
47 Am.S.R. 841; Meroney v. Atlanta 
Nat. Bldg. & Loan Ass’n, 17 S.E. 637, 
112 N.C. 842. See also Faison v. 
Grandy, 38 S.E. 897, 128 N.C. 438, 83 
Am.S.R. 693 (stating that, where 
money is loaned in Virginia on real 
estate security situate in North Caro- 
lina, the security being the basis of 
the loan, the rate of interest is gov- 
erned by the law of North Carolina 
and not by that of Virgina, the rea- 
sons for which appear in Meroney v. 
Atlanta Bldg., ete., Ass’n, 21 S.E. 924, 
116 N.C. 882, 47 Am.S.R. 841). 


[a] Rule applied.—(1) Where a 
foreign corporation loaned money to a 
resident of the forum to be used in 
that state, secured by a mortgage on 
land situated therein, and inserted a 
provision in the loan contract that it 
was payable in the state of the cor- 
poration’s residence and governed by 
the laws thereof, in order to evade the 
usury laws of the forum. Meroney v. 
Atlanta Bldg., ete., Assoc., 21 S.E. 924, 
LLG | NAG. 882; 24s Am. Salk. sSalcme » fo) 
Where a foreign corporation entered 
the state to loan money to its citizens 
upon real estate security situated 
therein and inserted a provision in 
loan contract that it should be con- 
strued by the statutes of the state of 
the foreign corporation’s residence, 
for the purpose of evading and de- 
feating the usury laws of the state 
where the real estate was situated. 
Fidelity Sav. Assoc. v. Shea, 55 P. 
1022, 6 Idaho 405. 


29. J. I. Case Threshing Mach. Co. 
v. Tomlin, 161 S.W. 286, 174 Mo.App. 
vie v. Nichols, 1 Paige (N. 


[a] Ilustrations.—(1) There is 
no usury where a contract for the sale 
of realty is made in the state where 
it is situated between two citizens 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 24-26] - 

Collateral security. The fact that a debt lawful 
at its situs is collaterally secured by a note or bond 
taken in another state at a rate of interest the same 
as the principal debt draws, which rate is usurious 
in the state where the collateral security was taken, 
will not make the transaction usurious.2° The fact 
that a note in a suit was collaterally secured by 
the note of third parties resident in New York and 
payable there has been considered to have weight 
in showing that the note sued on was governed by 
the law of New York.?! 

Sale of mortgage. A loan transaction has been 
held not usurious where the lender required and 
accepted for one half the loan the absolute assign- 
ment of a mortgage on realty out of the state, which 
mortgage carried a rate of interest usurious in the 
state where the loan was made, but lawful in the 
state where the mortgaged land was situated.*2 


[§ 25] h. Law of Place of Domicile.?® The resi- 
dence of the parties to a contract of loan is a sig- 
nificant fact in determining the law applicable.*4 
Parties residing in different states may, in good faith, 
contract with reference to the law of either state,?® 
but they cannot do so for the purpose of avoiding 
the force of the usury law in either one of the 
states.*° Thus a citizen of one state may go into 
another state and borrow money to be used in the 
state of his residence, and in good faith contract 
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with reference to the laws of his own state inde- 
pendent of where his note is executed, or where it 
is legally presumed to be payable,*7 and a citizen of 
one state to whom a citizen of another state applies 
for a loan of money may contract with reference 
to the laws of his own state and have the contract 
governed by the laws thereof.?® In all cases, how-— 
ever, the place of the parties’ residence is but a fact 
to be taken into consideration together with other 
facts in determining what law the parties had in 
view, and will readily yield to a manifest intent 
to contract with reference to the law of some other 
place.*® 


Statutory provisions. A statute authorizing any 
rate of interest not to exceed a specified rate on 
contracts between a citizen or corporation of the 
state and a citizen or corporation of any other 
state has been construed as applying only to cases 
where the rate of interest that may be charged by 
the law of the state or country where the contract 
is made is less than the rate that may lawfully be 
charged in the state.*° 


[§ 26] i. Place Where Consideration Given. Al- 
though there is a little authority which may be 
construed as holding that the place where the loan 
is actually received by the borrower shall determine 
the law applicable to the whole loan transaction,*1 
by the great weight of authority the place where 


thereof and afterward a deed to the; 79 Ind. 172. 264 UO S..403, Tb hd. .1123" Pattee 7 
realty and a purchase money mort- 36. Dupree v. Virgil R. Coss] F.(2d) 999]. 

gage therefor are executed, in con- Mortg. Co., 267 S.W. 586, 1119, 167 39. Van Schaick v. Edwards, 2 
Summation of the original bargain] ary, 7g. Johns.Cas. (N.Y.) 355 (per Radcliff, 
and not in pursuance of a new agree- 37. Kellogg y. Miller, 13 F. 198, 2|J-); Central Trust Co. v. Burton, 43 


ment, in another state where one of McCrary 395: 


Arnold v. Potter, 22 


N.W. 141, 74 Wis. 329. 


the parties had moved, the mortgage 
calling for a rate of interest usurious 
in the state where it was made but 
lawful in the state of the original 
contract. Hosford v. Nichols, 1 Paige 
ONAY 2205 (2) Where sale of a 
threshing machine originated in Mis- 
souri, the contract of purchase which 
obligated the purchaser to execute 
notes and mortgage for the machine 
was made there, the machine was 
Shipped to, delivered, and used, in 
Missouri, the notes were payable in 
Missouri, and everything about the 
transaction took place in Missouri ex- 
cept the act of signing the chattel 
mortgage, which was done in Kansas, 
the purchaser’s residence, because it 
was the most convenient place, the 
transaction was governed by the 
usury law of Missouri. J. I. Case 
Threshing Mach. Co. v. Tomlin, 161 
S.W. 286, 174 Mo.App. 512. 


‘30. Phelps v. Kent, 4 Day (Conn.) 


96; McQueen v. Burns, 8 N.C. 476. 
31. Jacks v. Nichols, 5 N.Y. 178. 
32. Stelle v. Andrews, 19 N.J.Eq. 

409. 


33. Residence of creditor as de- 
termining place of payment see supra 
Sag. : 

34. See case infra this note. 


[a] Thus a renewal note made in 
New York, but delivered in Connecti- 
cut, by the laws of which it was not 
usurious, was held subject to the New 
York law and void for usury largely 
on the ground that all the parties re- 
sided in New York, the lender being 
only temporarily in Connecticut when 
the note was there delivered. Jacks 
v. Nichols, 5 N.Y. 178 [rev 5 Barb. 
38]. 


35. Dupree v. Virgil R. Coss Morte. 
Co., 267 S.W. 586, 1119, 167 Ark. 18; 
Pancoast v. Travelers Insurance Co., 


Iowa 194; Scott v. Perlee, 39 Ohio St. 
63, 48 Am.R. 421; Vliet v. Camp, 13 
Wis. 198; Richards v. Globe Bank, 12 
Wis. 692. 

[a] Converse statement of rule.— 
“A citizen of one state may loan 
money to a citizen of another state, 
and contract for the rate of interest 
allowed by the law of the latter state, 
although the legal rate of interest al- 
lowed is greater in such state than in 
the state where the contract is made, 
and in which it is to be performed” 
(Kellogg v. Miller, 13 F. 198, 2 Mc- 
Crary 395 [quot Scott v. Perlee, 39 
Ohio St. 68, 69, 48 Am.R. 421]), (2) 
especially in a case where the money 
is to be used in the state of the bor- 
rower, and is secured by a mortgage 
upon lands located there (Kellogg v. 
Miller, supra). 

38. Seeman v. Philadelphia Ware- 
house Co., 47 S.Ct. 626, 274 U.S. 403, 
(oleae Tze atti t. bo (2d)1.999 ds 
Goodrich v. Williams, 50 Ga. 425. 


[a] Thus (1) when a promissory 
note is made in South Carolina pay- 
able on its face in South Carolina to 
a citizen of that state it is a South 
Carolina contract, notwithstanding 
the maker lives in Georgia, and not- 
withstanding, at the time of the mak- 
ing of the note, the maker also exe- 
cutes a mortgage to secure it on goods 
Situated in Georgia, the residence of 
the mortgagor. Goodrich v. Williams, 
50 Ga. 425. (2) A Pennsylvania cor- 
poration may legitimately loan funds 
outside the state, and stipulate for re- 
payment in Pennsylvania in accord- 
ance with its laws, and at the rate of 
interest there lawful, even though 
the agreement for the loan was en- 
tered into in another state where a 
different law and a different rate of 
interest prevailed. Seeman vy. Phila- 
delphia Warehouse Co., 47 S.Ct. 626, 


40. Walker y. Lovitt, 95 N.E. 631, 
250, Til. 543. 


41. Bascom vy. Zediker, 67 N.W. 
148, 48 Neb. 380 (holding that, under 
the facts of the case, the contract was 
not completed until the money was 
turned over to the maker of the note 
and that as a result the contract was 
made in the state where the money 
was paid over and was governed by 
the law thereof). See Akers v. De- 
mond, 103 Mass. 318, 323 (‘““When a 
usurious or other illegal consideration 
is declared by the laws of any state 
to be incapable of sustaining any 
valid contract, and all contracts aris- 
ing therefrom are declared void, such 
contracts are not only void in that 
state, but void in every state and 
everywhere. They never acquire a 
legal existence. Contracts founded on 
usurious transactions in the state of 
New York are of this. character. 
- . . The fact that the bills now in 
Suit were accepted in Boston and were 
payable there does not exempt them 
from this operation of the laws of 
New York. They were mere ‘nude 
pacts,’ with no legal validity or force 
as contracts, until a consideration was 
paid. The only consideration ever 
paid was the usurious loan made by 
these plaintiffs in New York. That 
then was the legal inception of the 
alleged contracts. .wee By atthe 
statute of New York, that transaction 
was incapable of furnishing a legal 
consideration; and, so far as the bills 
depend upon that, they are absolutely 
void. The original validity of such a 
contract must be determined by the 
law of the state in which it is first 
negotiated or delivered as a _ con- 
tract”). See also Minor Confl. Laws, 
§ 179 (where the author argues that 
the place of consideration, that is, 
where the money was advanced, 
should conclusively determine the ap- 
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the consideration for the instrument alleged to be 
usurious was given has no other significance than as 
evidence that the parties intended to contract with 
reference to the law of that place;#” and so, where 
the other circumstances of the transaction show an 
intent that the contract is to be governed by the 
laws of a certain state, the fact that the considera- 
tion passed in another state is immateria 
fact the consideration is usually given in the place 
where the contract of loan is delivered or first ne- 

gotiated, and therefore falls under the general 


rules already considered.*+ 


[§ 27] j. Place Where Money To Be Used. In 
some cases the courts have placed much emphasis 


plicatory law on the ground that the 
consideration is the element of the 
‘contract to which the matter of usury 
pertains, and to which the usury laws 
are directed). 

42. U.S.—Kuhn v. Morrison, 75 F. 
81 [rev on other grounds 78 F. 16, 23 
GICZAS, 6119 J: 

Ark.—Mathews v. Paine, 14 S.W. 
463, 47 Ark. 54; Wallis & Bro.-v. Leh- 
man, Abraham & Co., 36 Ark. 569. 

D.C.—Leavenworth Second 
Bank v. Smoot, 9 D.C. 371. 


Ga.—Taylor v. American Freehold 
Land Mortg. Co., 32 S.E. 153, 106 Ga. 
238; Kilcrease v. Johnson, 11 S.E. 870, 
85 Ga. 600; Martin v. Johnson, 10 S.E. 
1092, 84 Ga. 481, 8 L.R.A. 170. 

Iowa.—Hart v. Wills, 2 N.W. 619, 
52 Iowa 56, 35 Am.R. 255. 

Ky.—Gault v. Equitable Trust Co., 
ae 1065, 100 Ky. 578, 18 Ky.L. 
iy 5 


Nat. 


Se aa hike v. Nevitt, 27 Miss. 
N.Y.—Sheldon v. Haxtun, 91 N.Y. 


124; Wayne County Sav. Bank v. Low, 
81 N.Y. 566, 37 Am.R. 533, 8 Abb.N.C. 
390; Canada Merchants’ Bank v. Gris- 
wold, 72 N.Y. 472, 28 Am.R. 159. 


niyo aie v. Coleman, 29 N.C. 
Piaenat ee v. State, 3 Head 


Va.—Bowman v. Miller & Co., 25 


Gratt. (66 Va.) 331, 18 Am.R. 686. 


[a] hus notes made and payable 
in one state upon the sole considera- 
tion of a debt that had been incurred 
in another state may lawfully bear 
the rate of interest allowed by the 
laws of the former state, although 
such rate would be usurious in the 
latter. Wallis & Bro. v. Lehman, 
Abraham & Co., 36 Ark. 569. 


iene Campbell v. Hunt, 60 Pa.Super. 
[a] MTllustration.—Where a promis- 


sory note is made in Pennsylvania 
and,is payable in that state, although 
the consideration passed in the state 
of New York, the law of Pennsyl- 
vania, and not the law of New York, 
will govern as. to the legal conse- 
quence of usury involved in the nego- 
tiation of the note. Campbell v. Hunt, 
60 Pa.Super. 332. 


44. Kuhn v. Morrison, 75 F. 81 
[rev on other grounds 78 F. 16, 23 
C.C.A. 619]; Leavenworth Second Nat. 
Bank v. Smoot, 9 D.C. 371. 


45. Thompson v. Edwards, 85 Ind. 
414; National Mut. Bldg., ete., Assoc. 
v. Burch, 82 N.W. 837, 124 Mich. 57, 
83 Am.S.R. 311; Meroney yv. Atlanta 
Bldg., etc., Assoc., 21 S.E. 924, 116 
N.C. 882, 47 Am.S.R. 841. 


[a] This doctrine, giving undue 


~ 
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In 


[§§ 26-28 


upon the place where the money borrowed was to 
be used as showing, in connection with other inei- 
dents of the contract, what law the parties had in 
mind as governing their right 
cases, the place where the loan was used is consid- 
ered as a significant, although not controlling, cir- 
cumstance in determining the appleatory law.*® 

[§ 28] k. Contracts Made and Payable in Differ- 
ent States, and Usurious in Both. 
of loan is usurious both by the law of the state 
where it was made and by that of the state in which 


s;45 and, in other 


When a contract 


it is payable, the majority rule is that the law of 


weight to the intention of the parties 
as to the use of the money loaned, 
seems attributable to Dr. Wharton’s 
theory that the application of the loan 
fund to a specific purpose constituted 
the real performance of the contract, 
rather than the repayment of the 
loan, as where money is loaned for the 
purchase of a specific tract of land, 
upon which a mortgage is given to se- 
cure the loan. Hence, he claims, in 
such cases the place where the money 
is used is the place of performance 
of the contract, and therefore gives 
the governing law to the transaction. 
Wharton Confl. Laws (2d ed), §§ 504— 
510. This theory of Dr. Wharton’s 
has been expressly approved 

Thompson y. Edwards, 85 Ind. 414. 


46. New England Mortg. Security 
Co. v. Vader, 28 F. 265; Kellogg v. 
Miller, 13 F. 198, 2 McCrary 395; Fitch 
v. Remer, 9 F.Cas.No. 4,836, 1 Biss. 
337, 1 Flipp. 15; Cope v. Wheeler, 41 
N.Y. 303 [afi 53° Barb. 350, 37. How: 
Pr. 181]; Richards v. Globe Bank, 12 
Wis. 692. . 


[a] Thus the place where notes 
were made and payable has been held 
to prevail over the place where the 
borrowers resided and expected to use 
the money, and where the land mort- 
gaged to secure the loan was situated. 
Central Trust Co. v. Burton, 43 N.W. 
141, 74 Wis. 329. 


» 

47. U.S.—Andrews v. Pond, 13 Pet. 
65, 10 L.Ed. 61; De Wolf v. Johnson, 
10 Wheat. 367, 6 L.Ed. 348; George 
v. Oscar Smith & Sons Co., 250 F. 41, 
162 C.C.A. 213; Heath v. Griswold, 5 
EY. 573, 18 Blatchf. 555. 


Ill Adams v. Robertson, 37 Ill. 45. 


ind’— Butler) vy... Myer, 917) Ind. 7.5 
Mix v. Madison Ins. Co., 11 Ind. 117. 


pcg Ni ae ees Ta v. Potter, 22 Iowa 


Mo.—Davis v. Tandy, 81 S.W. 457, 
107 Mo.App. 437. 


Neb.—Bascom v. Zediker, 67 N.W. 
148, 48 Neb. 380; Joslin v. Miller, 15 
N.W. 214, 14 Neb. 91; Olmsted v. New 
ingland Mortg. Security Co., 9 N.W. 
650, 11 Neb. 487. 


N.C.—Craven v. Atlantic, 
Com TiRIN: C2189) 


Ohio.—Kelsey v. Skidmore, 2 Ohio 
Cir.Ct. 219, 1 Ohio Cir,Dec. 458. 


in 


ete., R. 


aon Campbell v. Hunt, 60 Pa.Super. 
Tenn.—Bowman v. Price, 226 S.w. 


210, 143 Tenn. 366. 


See Holmes v. Manning, (Mass.) 19 
N.E. 25 (where a note dated and pay- 
able in Boston was given for a loan 
secured by the maker’s agent in New 
York with twenty-five per cent inter- 
est, a rate which the court here held 
that the question whether the transac- 


the place of contract governs, and not the law of 
the place of performance.** 


In at least one juris- 


tion was governed by the law of New 
York and void as usurious was one 
of fact for the trial justice, sitting as 
a jury, and affirmed its decision that 
it was a rate which, while the court 
does not advert to the matter, was 
usurious by the law of Massachusetts 
as well as of New York). 


[a] Rule considered.—‘A contract 
of this kind cannot stand on the same 
principles with a bona fide agreement 
made in one place, to be executed in 
another. In the last-mentioned cases, 
the agreements are permitted by the 
lex loci contractus; and will even be 
enforced there if the party is found 
within its jurisdiction. But the same 
rule cannot be applied to contracts 
forbidden by its laws, and designed to 
evade them. In such cases, the legal 
consequences of such an agreement 
must be decided by the law of the 
place where the contract was made. 
If void there, it is void everywhere.” 
Andrews v. Pond, 13 Pet. (U.S.) 65, 78, 
10 L.Ed. 61. 


{[b] Tllustrations.—(1) Bonds de- 
livered and payable in New York, is- 
sued by a North Carolina corporation 
in satisfaction of a preéxisting debt 
owed to North Carolina residents, and 
secured by mortgage on North Caro- 
lina land, and bearing a rate of in- 
terest usurious in both North Caro- 
lina and New York, are subject to 
the usury law of North Carolina. 
Craven v. Atlantic, etc., R. Co., 77 N. 
C. 289. (2) Where, until delivery in 
Pennsylvania, a deed of trust on Mis- 
sissippi land and notes executed in 
that state did not become effective, 
Pennsylvania usury statutes, instead 
of Acts Miss. (1912) ¢ 229, control the 
validity of the transaction. George v-. 
Oscar Smith & Sons Co., 250 F. 41, 162 
CCU, 4213; 


[ec] Place of discount.—A promis- 
sory note, indorsed by A for the ac- 
commodation of D, both of New York, 
the note being dated, signed, and in- 
dorsed in New York and sent to € 
in Massachusetts and _ discounted 
there by him at a rate of interest 
usurious by the law of both states, 
is governed by the law of Massachu- 
setts, the place where the contract 
was made. Heath v. Griswold, 5 F. 
573, 18° Blatehti.7555; 


[d] Place cf negotiation.—Bills of 
exchange drawn in New York, in- 
dorsed there by the payee, and then 
sent to Boston where they were ac- 
cepted and returned to New York, in 
which state they were negotiated at 
a rate usurious in both New York and 
Massachusetts, the indorsement and 
acceptance being for the accommoda- 
tion of the drawer, are governed by 
the law of New York, the state of 
negotiation, even though the bills 
were payable in Massachusetts. 
Akers v. Demond, 103 Mass. 318. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 28-32] 


diction, however, the law of the place of perform- 
ance has been held to control,#8 and in New York 
the rule seems to be that the contract is governed 
by the law of the state in which the contract is least 
objectionable.t® 


[§ 29] 1. Renewal Notes. The renewal of a note 
or other obligation for the payment of money in a 
place different from that in which the original was 
made does not change the situs of the contract. The 
law applicable to the original obhgation governs 
the renewal also.°° But it is manifest that if a 
note legal in the state of its origin is renewed in 
another state, an additional consideration being 
exacted for the forbearance, the contract of for- 
bearance is made wholly within the latter state and 
is subject to its usury laws.°! But if usurious se- 
eurities are wholly surrendered and abandoned, 
and a new note taken instead, the new note will be 
governed by the law of the place where such new 
note has its situs, and not by the law of the situs 
of the original debt. If by the former law the new 
note is valid, it will be deemed that the original 
debt has been purged of usury.®? 


[§ 30] m. Liability of Party Secondarily Liable®? 


48. Campbell v, Nichols, 33 N.J. 
Law 81. 
49. See cases infra this note. 
Abb.N.Cas. 76]. 
[a]. Hlustrations—(1) A draft a ] 


negotiated in Connecticut and payable 
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128 N.Y. 408, 26 Am.S.R. 480; Wayne 
County Say. Bank v. Low, 81 N.Y. 566, 
37 Am.R. 533, 8 Abb.N.Cas. 390 [aff 6 
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(1) Drawer or Indorser for Value. It has been 
held that, in an action against an indorser for 
value, the validity of his defense of usury will be 
determined by the law of the place where the in- 
strument was drawn or indorsed, even though a 
different law may be applicable to the principal 
contract.°* There is other authority, however, which 
holds that, as against the drawer, a bill of exchange 
is governed by the usury law applicable to the con- 
tract of the acceptor and payee, the parties pri- 
marily liable.*® 

[§ 31] (2) Accommodation Party.°* The law 
applicable to the contract of an accommodation par- 
ty is the same as that which applies to the principal 
contract, whatever be the place of residence of the 
accommodating party, or the place of the actual draw- 
ing, indorsing, or accepting of the instrument by 
him.5? ‘ 

[§ 32] (3) Surety. When the principal in one 
state and the surety in another execute an instru- 
ment that is usurious by the law of one state but 
valid by that of the other, the surety’s contract 
must share the fortune of the principal’s, being 
valid or invalid in accordance with the law proper- 


Liability of drawer see generally 
Bills and Notes § 169. 


54. Glidden v. Chamberlin, 46 N. 
EH. 103, 167 Mass. 486, 57 Am.S.R. 479. 


Freese v. Brownell, 35 N.J.Law 


in New York, which was discounted at 
a rate usurious in both states, was 
held governed by the law of Connecti- 
cut, which only forfeited the interest, 
and not by the law of New York, un- 
der which the entire contract would 
be void. Opdyke v. Merwin, 13 Hun 
(N.Y.) 401. (2) Certificates of de- 
posit made in New York, but payable 
in Pennsylvania, for a loan made in 
Pennsylvania, although usurious by 


the laws of both states, were held to, 


be governed by the law of Pennsyl- 
vania, where the only forfeiture was 
of excess of interest above legal rate, 
and not by the law of New York, 
which would void the entire contract. 
Curtis) v2 Leavitt) Vs envy." 9; (3) 
An accommodation note drawn and in- 
dorsed in New York and payable in 
Connecticut where it was discounted 
at a rate usurious in both states, even 
if it is considered as-made in New 
York, is governed by the law of Con- 
necticut, which only forfeits the in- 
terest, and not by the law of New 
York, which voids the entire loan, it 
being inferred that the parties con- 
tracted with reference to the law of 
' Connecticut. Hull v. Wheeler, 7 Abb. 
ree (ON Year 4 dal 


[b] However, in a case where a 
note, signed, dated, and payable in 
New York, was first negotiated and 
delivered in Connecticut at a rate of 
discount usurious in both states, it 
was held that the law of New York, as 
the place of payment, should govern, 
although by the law of that state the 
entire contract was void, whereas by 
the law of Connecticut only the ex- 
eess of interest would have been for- 
feited. Jewell v. Wright, 30 N.Y. 
259, 86 Am.D. 372, 9 Abb.Pr.N.S. 399 
note, 18 Abb.Pr. 80, 27 How.Pr. 481, 
Sheld. 230 note. 


50. Ala.—Broughton v. Bradley, 36 
Ala. 689. 


D.C.—Rhawn v. Grant, 8 D.C. 31. 


Mich.—Mott v. Rowland, 48 N.w. 
638, 85 Mich. 561. F 


N.Y.—Staples v. Nott, 28 N.E. 515, 


eos hin diay v. Hall, 12 Ohio St. 55. 
0. 


Va.—Bowman y. Miller, 25 Gratt. 
(66 Va.) 331, 18 Am.R. 686; Fant v. 
Miller, 17 Gratt. (58 Va.) 47. 


[a] Codbligor signing in 
state-——Where codbligors of 
promissory noté signed a renewal 
note in the state where the original 
was executed, and the renewal note 
was taken to F in another state, who, 
with full knowledge of all the circum- 
stances, signed it, such renewal note 
is governed by the laws of the state 
of the original note. Findlay vy. Hall, 
12 Ohio St. 610. 


[b] fllustrations of rule.—(1) 
Notes originally executed and deliv- 
ered in Maryland do not cease to be 
Maryland contracts subject to Mary- 
Jand law because afterward renewed 
in Virginia. Bowman vy. Miller, 25 
Gratt, £666) Vial) 3ele-18) “Ami R) 686; 
Fant v. Miller, 17 Gratt. (58 Va.) 47. 
(2) A note which was made, dated, 
and payable in New York, and mailed 
to the payee in Pennsylvania, in re- 
newal of a Pennsylvania note held by 
the payee in that state, was held to 
be a Pennsylvania contract. Wayne 
County Sav. Bank v. Low, 81 N.Y. 566, 
37 Am.R. 533, 8 Abb.N.Cas. 390. 


51. Nightingale v. Meginnis, 34 N. 
J.Law 461; Dewar vy. Span, 3 T.R. 425, 
100 Reprint 656. 


52. De Wolf v. Johnson, 10 Wheat. 
(U.S.) 367, 6 L.Ed. 348; Joffe v. Bonn, 
14 F.(2d) 50; Sheldon y. Haxtun, 91 
N.Y. 124 [aff 24 Hun 196]. 


53. Place where contract of bill 
ov note made see generally Bills and 
Notes §§ 147-152. 


Place of payment of bill or note by: 
Peso see Bills and Notes § 790 note 


another 
F in-a 


Indorser see Bills and Notes §§ 
790 note 28. 
Law governing: 

Indorsement for value of bills and 
notes see generally Bills and Notes 
§§ 173-176. 


156, 


285, 10 Am.R. 239. 


[a] Reason for rule.—Since the 
drawer is liable only for the default 
of the acceptor in discharging his 
promise to pay, if the transaction be- 
tween the payee and acceptor is not 
usurious under the law by which it 
is governed, the drawer cannot set up 
usury as a defense to an action on the 
bill even though the rate of interest 
charged would be usurious if gov- 
erned by the law of the place where 
the bill was drawn. Freese vy. Brown- 
ell, 35 N.J.Law 285, 10 Am.R. 239. 


56. Law governing liability of: 


Acceptor generally see Bills and 
Notes § 172. 


Indorser before delivery generally see 
Bills and Notes § 171. 


Time lability attaches to accom- 
ee a paper see Bills and Notes 


57. Davis ¥. Clemson, 7 F.Cas.No. 
3,630, 6 McLean 622; Gallaudet vy. 
Sykes, 8 D.C. 489; Overton y. Bolton, 
9 Heisk. (Tenn.) 762, 24 Am.R. 367. 
See also Van Schaack v. Stafford, 12 
Pick. (Mass.) 565 (holding, in action 
against payee on note indorsed by 
payee for accommodation of maker, 
and discounted by maker in New 
York by resident thereof at rate 
usurious in that state, that contract 
was within statute of New York and 
so usurious and void); Weil v. Lange, 
6 Daly (N.Y.) 549 (holding note for 
accommodation of payee governed, as 
regards payee and accommodation in- 
dorser by usury law of state where 
it was discounted and first became 
effective, even though accommodation 
maker might be bound by law of an- 
other state in which the note was dat- 
ed and payable). 


[a] Rule applied to: (1) Accom- 
modation acceptor. Gallaudet vy. Sykes, 
Se DOs A8'9) (2) Accommodation 
drawer and indorser. Davis v. Clem- 
son, 7 F.Cas.No. 3,630, 6 McLean 622. 
(3) Accommodation indorser. Over- 
ton v. Bolton, 9 Heisk. (Tenn.) 762, 
24 Am.R.. 367. 
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ly applicable to the contract of the principal.>® 


[§ 33] 2. As to Operation and Effect of Usury 
—a. In General. It is now generally agreed that 
there is no such consideration of publie policy in- 
volved in usury laws as to preclude the courts of 
one state from enforcing the usury laws of an- 
other.®® So, in accordance with the rule relating 
to eontracts generally,®® if a contract is void be- 
cause of usury under the law of the state in which 
it was made, it will not be enforced in any other 
state, although if made in the latter state it would 


have been valid;®! but, if it is valid in the state 


where it was made,°? or where it was made and pay- 
able,®? it is valid and will be enforced everywhere. 
However, if the contract, although lawful under 
the lex loci, is unconscionable and deceptive, the 
courts of the state of the forum may refuse to en- 
force it in so far as it is usurious.°* Also, the 
state of the forum will apply its own interest laws 
where the contract is made in a foreign state or 
country with the intent and purpose to evade its 
usury laws.°° Where the contract is not absolute- 
ly void, there is much confusion in the cases as to 
61. 


58. N.Y.—Austin v. Fuller, 12 


USURY 


Ala.—MeGarry v. 


; | 


[§§ 32-33 


whether the consequences of usury found to exist 
in a contract governed by the law of a foreign state 
to which it is properly referable shall be deter- 
mined by such foreign law, or by the law of the 
forum. In a few states it has been held that, when 
a foreign usurious loan is sought to be enforced, 
especially by foreclosure proceedings against land 
in the state, the consequences of usury, as to wheth- 
er, for instance, all interest shall be forfeited, or 
only a part thereof, pertain to the remedy, and are 
fixed by the law of the forum.®® In other states, 
however, the question of the extent to which the 
contract is enforceable goes to the rights of the 
parties under the contract and is determined by the 
law governing the validity of the contract, and not 
by the law of the forum as such.®* So, as a general 
rule, if the foreign statute provides that a usurious 
contract shall be void in part only, it will be given 
effect in whatever forum action on the contract 
may be brought, as where the governing law declares 
that the usurer shall recover his principal only with- 
out the stipulated interest,®® or shall forfeit the 


Nicklin, 17; 64 Rowland v. Old Dominion 


Barb. 360. 

N.C.—Houston v. Potts, 64 N.C. 
See 

Ohio.—Findlay v. Hall, 12 Ohio St. 
610. 

Tenn.-—Parham v. Pulliam, 5 Coldw. 
497. 

Va.—Backhouse v. Selden, 29 Gratt. 
(70 Va.) 581. 

W.Va.—Pugh v. Cameron, 11 W.Va. 
523. 

[a] Dlustration—The contract of 
a surety made in one state on an in- 
strument payable by its terms in an- 
other state, and with reference to the 
law of that other state, bearing in- 
terest authorized by the law where 
payment is ‘to be made, but exceeding 
the lawful rate of the state in which 
it was made, is valid and binding on 
the surety and will be enforced 
against him by the courts of the state 
where the contract of suretyship was 


made. Parham v. Pulliam, 5 Coldw. 
(Tenn.) 497. 
59. U.S.—O’Toole v. Meysenburg, 


Zoi 191, 168 ‘CCA. 3847 Leert den 


Soms-Ct, 136, 248 U.S. 583, 63 cl.bd, 
432]; Buchanan v. Drovers’ Nat. 
BanikwerpoM. 220, 0, C.CLAG 28oss Van 


Vieet v. Sledge, 45 F. 743; Brown v. 
American Finance Co., 31 F. 516, 24 
Blatchf. 384. 


Ark.—Matthews v. Paine, 14 S.W. 
463, 47 Ark. 54. 


Ill.—Mumford v. Cantry, 50 Ill. 
370, 99 Am.D. 525. 
Kan.—Midland Sav., ete, Co. v. 


Solomon, 79 P. 1077, 71 Kan. 185. 


N.C.—Bundy v. Commercial Credit 
Co., 157 S.E. 860, 200 N.C. 511. 

Va.—Fant v. Miller & Mayhew, 17 
Gratt. (58 Va.) 47, 79 [disappr dictum 
to the contrary Turpin v. Povall, 8 
Leigh (35 Va.) 93]. 

[a] Thus, “in whatever forum the 
case is tried, the rights of the par- 
ties must be adjudicated according to 
the lex loci contractus.” Buchanan y. 
Drovers’ Nat. Bank, 55 F. 223, 228, 5 
G.C.A. 83. 

60. See Contracts § 23 note 57. 


By what law validity of contract 
determined see generally Contracts §§ 
23-27. 


So.)-7:2'6) 131.0) Alla, 1559) 55 7 Amos. 4.0); 
Cubbedge v. Napier, 62 Ala. 518. 

Tll.— McAllister v. Smith, 17 Ill. 328, 
65 Am.D. 651; Sherman vy. Gassett, 9 
TH 621: 


La.—Clague v. Their Creditors, 2 
Lalii4, 208Am= Dy 300s Astor vaierice, 
7 Mart.N.S. 408. 

Mass.—Akers v. Demond, 103 Mass. 
318; Dunscomb v. Bunker, 2 Metc. 8; 
Van Schaack v. Stafford, 12 Pick. 565. 


Neb.—Sands vy. Smith, 1 Neb. 108, 
93° Amo cols " 


N.H.—Watriss v. Pierce, 32 N.H. 
560 (dictum); Houghton y. Page, 2 N. 
H. 42, 9 Am.D. 30. 

Tex.—Andrews v. Hoxie, 5 Tex. 171. 


62. U.S.—Brown Vv. American 
Finance Co., 31 F. 516, 24 Blatchf. 384, 
19 Abb.N.Cas. 305. 


Ala.—Hanrick y. Andrews, 9 Port. 9. 


Ark.—Crebbin v. Deloney, 69 S.W. 
312, 70 Ark. 493; Binghamton Trust 
Co. v. Auten, 57 S.W. 1105, 68 Ark. 299, 
82 Am.S.R. 295. 

Il].—Phinney y. Baldwin, 16 Ill. 108, 
61 Am.D. 62. 


Mae la ee v. Demond, 103 Mass. 


N.Y.—-Thompson v. Erie R. Co., 131 
N.Y.S. 627, 147 App.Div. 8 [appeal gr 
132 IN GY .S.) 1148 148% App.Div, 923; 
and rev on other grounds 100 N.E. 
UOT 2 OTN Niet dkik ic 


But see Carpenter v. Lewis, 38 S.B. 
244, 60 S.C. 238, and Meares v. Finlay- 
son, 32 S.H. 986, 55 S.C. 105 (both 
cases, in which the amount of recov- 
ery was greater in the other state 
than in the state of the forum, quot- 
ed Chancellor Kent in his Com- 
mentaries as follows: “That no peo- 
ple are bound, or ought, to enforce or 
hold valid in their courts of justice 
any contract which is injurious to 
their public rights, or offends their 
morals, or contravenes their policy, 
or violates a public law’’). 


[a] Rule applies, even though the 
contract, if governed by the state 
of the forum, would be usurious. 
Phinney v. Baldwin, 16 Il]. 108, 61 Am. 
D. 62 (sixty per cent). 

63. Guillander v. Howell, 35 N.Y. 
657 (dictum). 


Bldg., etc., Assoc., 18 S.E. 965, 115 N. 
C. 825 (holding, however, that the con- 
tract was actually a North Carolina, 


and not a Virginia, contract); Sime 
v. Norris, 8 Phila. (Pa.) 84. 
65. Bundy v. Commercial Credit 


Co., 157 S.E. 860, 200 N.C. 511. 


66. Carpenter v. Lewis, 38 S.E. 244, 
60 S.C. 23; Meares v. Finlayson, 32 S. 
E. 986, 55 S.C. 105. 


67. De Wolf v. Johnson, 10 Wheat. 
(U.S.) 367, 6 L.Ed. 343; Thomson v. 
Kyle, 23 So. 12, 39 Fla. 582, 63 Am.S.R. 
193; Trower Bros. Co. v. Hamilton, 
77 S.W. 1081, 179 Mo. 205; Davis v. 
Tandy, 81 S.W. 457, 107 Mo.App. 437. _ 


Cross references: 


Enforcement by forum of foreign law 
forfeiting interest to school fund 
see infra § 385. 


Law governing validity of contract 
see Supra notes 59-65. 


Law of situs of property mortgaged 
to secure loan as determining 
rye oie of usury therein see supra 


[a] Thus the court will decline to 
aHow defendant, in an action on a 
contract usurious under the law of 
a foreign state, to set off the amount 
of usury paid where the exclusive 
remedy prescribed by the law of such 
foreign state is to bring a separate 
Suit to recover the usury paid. Mat- 
thews v. Paine, 14 S.W. 463, 47 Ark. 
54 (“exercising that comity which 
exists between courts of the different 
states, we adjudicate the rights of 
the parties precisely as we under- 
stand they would be adjudicated if 
they were in a court of Tennessee’). 


{b] Wisconsin statute requiring a 
defendant pleading usury first “to 
tender the principal sum loaned has 
no application to a contract usurious 
under the law of another state by 
which it was governed; for to apply 
the statute to such foreign contracts 
would affect their validity rather 
than determine the remedy merely. 
Maynard v. Hall, 66 N.W. 715, 92 Wis. 
eee Newman vy. Kershaw, 10 Wis. 
333. j 

68. Crebbin v. Deloney, 69 S.W. 
312, 70 Ark. 493; Barnes v. Whitaker, 
22 Ill. 606. . 
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excess of the usurious interest over legal interest.°° 
A difficult question arises when the foreign statute 
does not declare the usurious contract void in whole 
or in part, but provides that the lender shall for- 
feit some multiple of the amount of the usurious 
interest and recover from the debtor only the bal- 
ance of the principal in excess of such forfeiture. 
Some courts have declined to enforce such provi- 
sions, regarding them as penalties;*® but in others 
such statutes are considered in effect to declare the 
contract invalid in part and therefore enforceable 
just as would be the ease if the whole debt, both 
principal and interest, were forfeited.71 Where 
« contract made in a foreign state is to be per- 
formed in the state of the forum, the question of 
who can set up the defense of illegality is governed 
by the lex fori.7? 


[§ 34] b. Where Usury Laws Considered Penal 
Statutes.7° There are to be found in the reports 
many dicta making the broad assertion that usury 
statutes are penal,’* and thus subject to the general 
rule that penal laws will be given no extraterri- 


312, 70 Ark. 493. 
Il1.—Missouri 


[a] Application of rnle.—A credi- 
tor was permitted to recover the prin- 
cipal of a usurious loan made in Mis- 


USURY 
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torial effect.7° Such statements, however, are true 
only in part. Usury statutes have two definite and 
distinet purposes: (1) To impose penalties as pun- 
ishment on those who violate the law by contract- 
ing for a prohibited rate of interest. (2) To fix 
regulations in accordance with which contracts for 
the loan or forbearance of money shall be made. 
Such statutory regulations become as much terms of 
loan contracts as if expressly incorporated there- 
in.*® The first purpose other states will ignore, for 
each state must vindicate the majesty of its own 
law; but the second purpose, being in aid of jus- 
tice and fair dealing and for the general benefit of 
business, will be recognized and enforced in all 
other states.*7 Thus, where the usury act goes 
to the validity of the contract, it will be everywhere 
enforced,"* but the courts of one state will decline 
to enforce the statute of another providing a for- 
feiture of usurious interest or of some sum meas- 
ured by such usury, to the school fund of the coun- 
ty where the suit is brought, on the ground that it 


of Iowa and her citizens. We cannot 
y. | Punish her citizens for violating the 


a laws to which they owe allegiance. 


Co. 


souri in accordance with the right 
given by the statute of that state, al- 
though by the law of the forum— 
Arkansas—the usurious loan would 
have been void both as to interest and 
principal. Crebbin vy. Deloney, 69 S. 
W. 312, 70 Ark. 493. 

69. Harrison Bank v. Gibson, 30 S. 
W. 39, 60 Ark. 269; McFadin v. Burns, 
5 Gray (Mass.) 599; Bowman v. Mil- 
ler & Co., 25 Gratt. (66 Va.) 331, 18 
Am.D. 686; Fant v. Miller, 17 Gratt. 
(58 Va.) 47. Compare Akers v. De- 
mond, 103 Mass. 318 (stating that a 
usury penalty, as a partial defense, 
authorized by the laws of one state, 
cannot be applied or made effective in 
the courts of another state). 


70. See infra § 385. 
71. Arnold v. Potter, 22 Iowa 194. 
[a] Rule considered.—The argu- 


ment of Koerner, J., in dissenting 
from the majority opinion in Sherman 
v. Gassett, 9 Ill. 521, 533, 534, where 
he said: “To maintain that we are 
bound to declare a usurious contract 
wholly void, when the laws of the 
contract make it so,- whereby the 
creditor is deprived of the whole of 
his claim, but that we are not bound 
to regard the law when it provides for 
a forfeiture only, by which the credi- 
tor loses but a part of his claims, 
seems to involve a singular incon- 
sistency. It, in other words, involves 
the following remarkable syllogism: 
‘The law everywhere avoids usurious 
contracts, when they are declared 
wholly void by the law of the place. 
This contract was void in part, and 
consequently it is good as to the 
whole’’”’ was approved by Wright, J., 
in Arnold v. Potter, 22 Iowa 194, 
203. 


72. Runkle v. Smith, 103 A. 382, 
89 N.J.Bq. 108. 


73. Penalties see infra §§ 384-412. 
74 Western Transp., etc., Co. v. 
Kilderhouse, 87 N.Y. 430; Ward v. 


Cornett, 22 S.E. 494, 91 Va. 676, 49 L. 
‘R.A. 550; Brockenbrough y. Spindle, 
ia Gratt...(58.Via.). 21. 

Nature of usury laws generally see 
infra § 36. 

75. U.S.—Barnet v. Muncie Nat. 
Bank, 98 U.S. 555, 25 L.Wd. 212. 

Ark.—Crebbin v. Deloney, 69 S.W. 


Sioux City First Nat. Bank, 74 TIl. 
217; Barnes v. Whittaker, 22 Ill. 606; 
McAllister v. Smith, 17 Ill. 328, 65 
aed 651; Sherman vy. Gassett, 9 Ill. 
B21: 


Mass.—McFadin v. Burns, 5 Gray 
9. 


N.Y.—Western Transp., ete., Co. v. 
Kilderhouse, 87 N.Y. 430; Willis v. 
Cameron, 12 Abb.Pr. 245. 


Vt.—Blaine v. Curtis, 7 A. 708, 59 
Vt. 120, 59 Am.R. 702. 

Va.— Warder v. Arell, 2 Wash. (2 
Va.) 282, 1 Am.D. 488. 


Pyne ar eas v. Brown, 20 W.Va. 
0. 

Eng.—Ogden v. Folliott, 4 Bro.P.C. 
111, 2 Reprint 75, 1 H.Bl. 123, 100 Re- 
print 825. 

[a] _ Rule well stated.—‘It is well 
settled that no state will enforce pen- 
alties imposed by the laws of another 
state. Such laws are universally con- 
sidered as having no extra-territorial 
operation or effect, whether the pen- 
alty be to the public or to persons. 
They are strictly local, and affect 
nothing more than they can reach 
within the limits of the state in which 
they were enacted. They cannot be 
enforced in the courts of another 
state either by force of the statute 
or upon the principles of state com- 
ity.’ Per Walker, J., in Blaine v. 
Curtis, 7 A. 708, 59 Vt. 120, 124, 59 
Am.R. 702. 

76. Barnes v. Whitaker, 22 Ill. 606; 
Lae v. Kyle, 28 So. 951, 78 Miss. 

78. 


Purpose of usury statutes generally 
see infra § 38. 


[a] “The law which obtains in a 
place at the time a contract is made, 
enters into and forms a part of such 
contract, as fully as if it was ex- 
pressly incorporated therein.” Hay- 
ward & Austin v. Le Baron, 4 Fla. 
404 (holding rule applicable to laws 
fixed by judicial decision). 


77. Farmers Bldg., etce., Assoc. v. 
Ferguson, 63 S.W. 797, 69 Ark. 352; 
Barnes v.-Whitaker, 22 Ill. 606. 


[a] Discussion of effect of penal- 
ties.—“‘With the penalties imposed by 
the law upon the usurers for their 
violation of it, we have nothing to do. 
That is a matter between the State 


We cannot render judgment in favor 
of that State for the benefit of her 
school funds for the penalty or for- 
feiture of ten per cent per, annum, 
which this law imposes. We have no 
jurisdiction to vindicate the violated 
majesty of her laws, as was held in 
SHerman v. Gassett, 9 Ill. 521. That 
task must be left to her own tribu- 
nals. We can enforce contracts made 
there according to her laws. We can 
read them in the light of her Statutes, 
because in that light were they writ- 
ten. But it is only with the parties to 
the contract and the cause, that we 
have to do. The State is a third party 
which may appear in her own courts 
and claim the penalty imposed by her 
offended laws, but in our courts she 
is a stranger, except as the law mak- 
er. When she descends to a lower 
sphere and seeks to become a party to 
the controversy, she must look to her 
own courts as her proper theatre.” 
Barnes v. Whitaker, 22 Ill. 606, 609. 


[b] Thus, where a state in one 
section of an act declares that any 
excess over a given rate for a loan 
shall be usury, and such excess can 
be avoided in an action for the money, 
and in another section declares the 
receiving of usury a crime punishable 
by fine, the courts of another state 
will not refuse, in an action brought 
on a contract made and performable 
in the former state, 4o enforce the 
laws of such state on tne ground that 
they are criminal, since it is only “re- 
ceiving” usurious interest that is 
criminal. Farmers’.Savings & Bldg., 
ete., Assoc. v. Ferguson, 63 S.W. ONE 
COMA. ao 2: 


78. Houghton y. Page, 2 N.H. 42, 9 
Am.D. 30. 
(a] Principle -well expressed.— 


“This exception [that the penal stat- 
utes of one state cannot be enforced 
in another state] is often laid down 
in language too broad; and the prin- 
ciples, on which it rests, do not, in our 
opinion, extend to the present case. 
As applied to the validity of the con- 
tract itself, the statutes, where it 
was made, whether penal or not, seem 
to have equal force; and the rate of 
interest there prescribed has always 
been recogniged and enforced where 
the contract is sued.” Per Woodbury. 
J., in Houghton v. Page, 2 N.H. 42, 
46, 9 Am.D. 30. 
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is merely penal.*® 


where the loan was made.*° 
Criminal statute. 


tract usurious under the foreign law, 
usury a crime, but not usurious in the forum where 
was situated the land mortgaged to secure the loan, 
is enforeeable in the latter state which should not 
enforce the criminal laws of another state.** 

[§ 35] c. When Considered Merely Remedial. 


is well settled that rights of whatever origin can 
be secured only in accordance with the remedies 


provided by the law of the forum. 


eign origin will be recognized, but. foreign remedies 
for that right will not be imported. 


79. See infra § 385. 
80. See infra § 385. 
81. Kendrick v. Kyle, 28 So. 951, 


78 Miss. 278. 

[a] -Usury merely offense.—Where 
usury contracts in a state are not 
void by declaration of any statute, 
but usury is a criminal offense in 
such state, and its courts hold that 
because of the criminal penalty, such 
contracts are unenforceable where 
they show usury on their face, a con- 
tract made in such state and usuri- 
ous on its face will not be held usuri- 
ous and void in another state wherein 
its rate is not usurious by reason 
alone of the law of the place where 
made. Kendrick vy. Kyle, 28 So. 951, 
78 Miss. 278. 

82. U.S.—Heath v. Griswold, 5 F. 
bid, 18 Blatehf. 555. 


Ill.—Sherman y. Gassett, 9 Ill. 521. 


Me.—Lindsay v. Hill, 66 Me. 212, 22 
Am.R. 564. 


panne G21 e v. Bastman, 7 Metc. 


Mich.—Collins Iron Co. v. Burkam, 
10 Mich. 283. 


N.H.—Wright v. Bartlett, 43 N.H. 
548; Watriss v. Pierce, 32 N.H. 560. 


N.C.—Craven v. Atlantic, etc, R. 
Come aeN CaS. 


{a] Mllustrations.—(1) Where de- 
fendant, in an action in Massachu- 
setts, relied on certain deductions for 
usury allowed by the statute of New 
Hampshire, in which state the loan 
was made, and in which state usury 
could be proved in a special mode not 
recognized in Massachusetts, the pe- 
culiar New Hampshire remedy could 
not be applied in a Massachusetts 
court, nor could the remedy provided 
by the Massachusetts statute be ap- 
plied, for it was applicable only to 
contracts made in violation of the 
laws of Massachusetts. Gale v. East- 
man, 7 Metc. (Mass.) 14. (2) The pe- 
culiar law of New York forbidding 
corporations to plead usury in defense 
pertains to the remedy only and does 
not apply to a North Carolina cor- 
poration when sued in a North Caro- 
lina court, the question at issue be- 
ing the legality of the corporation’s 
contract under the New York law. 
Craven v. Atlantic, etc., R. Co., 77 N. 
Cc. 289: (3) The provision of a stat- 
ute whereby defendant is allowed 
costs in an action on a usurious con- 
tract relates merely to the remedy 
and will not be enforced in a foreign 
state. Heath v. Griswold, 5 F. 573, 
18 Blatchf. 555. 

[b] In Virginia (1) the principle 
under consideration was carried in 
an early case to an extreme length. 


Likewise it is held in some states 
that the borrower will not be allowed to recover usu- 
rious interest paid or some multiple thereof, as a 
penalty given by the usury statute of another state 


It has been held that a con- 
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is Clear that, when the debtor claims the benefit of 
a peculiar remedy against usury provided by the 
statute of another state, the court will decline to 
accord it to him, the lex fori governing.*” 


[§ 36] B. Constitutional and Statutory Provi- 


which made 


It 


A right of for- 


Ainererore it 


A resident of Pennsylvania had made 
in that state a loan to a resident of 
Virginia. For this debt a bond was 
executed in Virginia, secured in Vir- 
ginia land. The loan was usurious 
both in Pennsylvania and Virginia; 
and in considering what law should 
govern the consequences of the usury, 
the following statement was made on 
the assumption, obiter, that Pennsyl- 
vania was the place of contract. “A 
contract made in any state, contrary 
to its laws, must in every other state 
be looked upon as uninfluenced by 
them, and must therefore always fall 
within the influence of the lex fori. 
The foreign state can indeed only act 
upon the question remedially. It dis- 
claims the power or jurisdiction to 
carry into execution the penal laws of 
the offended state. But where it is 
called upon to protect its own citi- 
zens from the force of a contract en- 
tered into in violation of the law of 
the place of contract, and expressly 
against the. policy of our own laws, it 
must carry into effect the remedial 
and salutary provisions of our own 
acts of assembly, instead of affording 
them the more scanty protection of a 
foreign law.’ Per Tucker, Py in’ Dur- 
pin v. Povall, 8 Leigh (35 Va.) 93, 112. 
(2) But this language is too broad, 
and was criticized. Bowman v. Mil- 
ler &1Co: 25 EGratts (66eVas)r ool, woos: 
340, 18 Am.R. 686; Fant v. Miller, 17 
Gratt. (58 Va.) 47, 66, 78, 79 (in both 
of the cases usurious contracts made 
in Maryland were enforced in accord- 
ance with the Maryland law which 
allowed recovery of principal and le- 
gal interest, whereas by the Virginia 
law the whole of the interest would 
have been forfeited). 

83. Interest laws generally see In- 
terest §§ 26, 27. 

Relating to penalties and forfei- 
tures see infra § 386. 

Self-executing character see Con- 
stitutional Law § 111. 

84. Nature of right to defense of 
usury see infra § 55. 

85. Law, Clark & Co. v. 
76 ai 923, 200 Ala. 565. 

U.S.—Ewell v. Dageges, 2 S.Ct. 

hee 108 UES. 143, 2/0 Lind, 682; Hem- 
ple v. Raymond, 144 F. 796, 15 CIC TAS 

Iowa.—Partch v. Krogman, “210 N. 
W. 612, 202 Iowa, 524; Dickerman Ve 
Day, 31 Iowa 444. 

La.—Automobile Sec. Corp. v. Ran- 
dazza, 135 So. 45, 674, 17 La.App. 489. 

Mich.—McTavish v. Green, 190 N. 
W. 736, 220 Mich. 606; Vandervelde 


ey Wilson, 142 N.W. 553, 176 Mich. 
IS, 


Miss.—Smythe v. Allen, 6 So. 627, 


Mitchell, 


sions**—1. Nature.*¢ 
may be either remedial,®* penal,*® or both remedial 
and penal,** in their character, their construction 
being controlled by the nature of their provisions. 


[§ 37] 2. Usury as of Purely Statutory Creation. 
In the absence of a statutory restriction parties 
may contract for interest in any amount which they 
see fit®’ and their contracts are valid and enforcea- 
ble,8® the restriction of the price to be paid for the 
use of money being purely statutory®°® and there be- 
ing no usury in the absence of a statutory restrie- 


Statutes relating to usury 


67 Miss. 146. 


N.H.—Kempton  v. 
Imst:, Sods Nee. Ssh; 
man, 3 N.H. 489. 


N.Y.—Auburn Nat. Bank v. Lewis, 
75 N.Y. 516, 31 Am.R. 484 [rev 10 
Hun 468]. 

Or.—Barger v. Taylor, 42 P. 615, 47 
PwiGL sors OkOr 228. 

Va.—Danville v. Pace, 25 Gratt. (66 
Va.)—1, 18 Am.R. 663; Brocken- 
brough’s Ex’rs v. Spindle’s Adm’rs, 17 
Gratt. (osiiVaaw2ds 

Wis.—Otto v. Durege, 14 Wis. 571. 

87. Keim v. Vette, 67 S.W., 2235 
167 Mo. 389; Tobin v. Neuman, (Mo. 
App.) 271 S.W. 842. 

8s. Alston v. American Mortgage 
Co. P15 T Nee. 745) 116 “Ohio. Sts 64a 
[aff 156 N.E. 606, 240 Ohio App. 475]. 


Sullivan Sav. 
Harper v. Bow- 


89. U.S.—Lloyd v. Scott, 4 Pet. 
205, 7 L.Ed. 833. 
Cal.—Coleman v. Commins, 20 P. 


17,-77 Cal. 548: 
age Seen v. Bidwell, 27 Conn. 


Ga.—Craven v. Bates, 23 S.E. 202, 
96 Ga. 78; Neal v. Reynolds, 18 S.E. 
530, 91 Ga. 609. 


N.Y.—Davis v. Garr, 6 N.Y. 124, 55 
Ames Soar 


5 EN aEa Re v. Brooks, 13 Tex. 
79. 


[a] Better rule “is to discard the 
old doctrine that all usurious con- 
tracts are essentially iniquitous and 
void, and to treat them as illegal only 
to the extent of the excessive interest, 
unless the statute otherwise directs.” 
ene v. Bates, 23 S.E. 202, 203, 96 
+a. ‘ 


[b] “fhe illegality of usury is 
wholly the creature of legislation.” 
Coleman v. Commins, 20 P. 77, 77 Cal. 
548, 554. F 

[ec] Tllustration.—A note made in 
another state, designating no place 
of payment, ‘‘with interest from date 
at eight per cent,” is not usurious, un- 
less it is shown that the lafv. of the 
state where it was made prohibits 
such rate of interest. Davis vy. Garr, 
6 N.Y. 124, 55 Am.D. 387, 


[d] In South Carolina usury is the 
result of statute. -Banov v. Charles- 
ton Bank, 60 S.E. 942, 79 S.C. 404. 


Early prejudice against usury see 
supra § 5. 


[a] In England even when no 
usury laws exist, as now in England, 
equity will restrain against oppress- 


ive interest charges. Aylesford v. 
Morris; LRe (Che 484. 
90. Mechanies’, ete, Mut. Sav. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ral: 


§§ 37-40] 


tion,°? and in the absence of unfairness or oppres- 
sion, no greater inherent wrong in the taking of a 
large amount for a loan of money than in taking 
a large amount for the use of any other article.®2 
Hence, usury statutes are to be regarded as in dero- 
gation of the common law and as a restriction upon 
the freedom of contract.?* 


[§ 38] 3. Purpose of Usury Statutes. 
statutes form a part of the public policy of the 
state,°* and are intended to prevent the charge 
ef an excessive rate of interest,?® or usurious prac- 
tices.°* Such statutes are enacted for the protection 
of the borrower®’ and are for the prevention of 
extortion and unjust oppression by unscrupulous 
persons who are ready to take undue advantage of 
the necessities of others.°8 They proceed on the 
theory that a usurious loan is attributable to such 
an inequality in the relation of the lender and bor- 
rower that the borrower’s necessities deprive him 
of freedom in contracting and place him at the 
mercy of the lender.°® In theory the borrower is 
put, by such laws, in the same category with persons 
under legal disability to contract, such as infants, 
femes coverts, and persons non compos mentis.1 


Statute requiring accurate statement of principal 
and interest rate. A statute which provides that a 
written contract for the loan of money shall be usu- 
rious if it does not truly state the exact amount. 
reeeived by the borrower and separately therefrom 


USURY 


Usury — 


helpless to resist.” 


[66 C.J.] 162 


the rate of interest charged is intended to destroy 
a common mode of covering up usury by misstating 
in the contract the amount of the loan or the rate 
of interest paid or to be paid.” 


[§ 39] 4. Persons and Transactions within Appli- 
cation of Statutes’—a. In General. Unless express- 
ly excepted therefrom, the general usury laws apply 
to all loan transactions,‘ and as fully to corporate 
or artificial as to natural persons.® 


[§ 40] b. Small Loan Law.* A money lenders’ 
act dealing with usury on loans of three hundred 
dollars or less has been construed to apply not 
merely to persons engaged in the business of mak- 
ing such loans, but to any person who seeks to 
obtain greater compensation than authorized by the 
act.” <A statute governing small loans on security 
of any kind, direct or collateral, tangible or intan- 
gible, includes under the term “intangible security” 
any evidence of debt executed by a debtor which will 
make the payment of money more assured or more 
easily enforced.6 A statute which excepts bona 
fide mortgages of real property exceeding the sum 
of five hundred dollars from the operation of the 
general usury law is applicable to an authentic and 
validly executed real estate mortgage for the amount 
actually advanced, it being in excess of five hun- 
dred dollars, even though a separate agreement for 
services is made as a cloak for additional interest 
to that stated in the mortgage.® <A statute which 


Stark v. Bauer [ 552. 


Bank, etc., Assoc., v. Allen, 28 Conn. 
97. 


91. Newton v. Wilson, 31 Ark. 484; 
Whitworth v. Davey, 216 S.W. 736, 
279 Mo. 672; Union Estates Co. v. 
Adlon Const. Co., 116 N.E. 984, 221 N. 
Min k83. 

[a] Statute fixing legal rate.—(1) 
“In the absence of an interdicting 
statute, the lender and borrower may 
agree that a rate of interest other 
than the rate fixed as the legal rate 
by a statute shall be paid from the 
date to either the maturity or the 
payment of the loan.’ Union Es- 
tates Co. v. Adlon Const. Co., 116 N. 
Be 9845' 985) 221 NY. 183: © (2)0'*Dhe 
mere legislative naming of a rate does 
not bar a stipulation for a different 
rate, either less or greater. The law- 
fulness of such a stipulation does not 
depend upon the existence of a sanc- 
tioning statute, but upon the absence 
of a prohibiting statute.” Union Es- 
tates Co. v. Adlon Const. Co., supra. 


92. Mechanics’, etc, Mut. Sav. 
Bank, etc., Assoc. v. Allen, 28 Conn. 
7. 


93. Alston v. American Mortgage 
€o., 157 N.B. 374, 116 Ohio St. 643 
[aff 156 N.E. 606, 24 Ohio App. 475]. 


94. Moll v. Lafferty, 153 A. 557. 
302 Pa. 354. 


85. Van Noy v. Goldberg, 277 P. 
538, 98 Cal.App. 604 [foll Goldberg v. 
Van Noy, 277 P. 541, 98 Cal.App. 796]. 


96. Missouri Discount Corp. v. 
Mitchell, 261 S.W. 743, 216 Mo.App. 
100; Central Missouri Trust Co. v. 
Smith, 247 S.W. 241, 213 Mo.App. 106. 


$7. Madison University v. White, 
25 Hun (N.Y.) 490; Caldwell & Co. 
v. lea, 272 S.W. 715, 152 Tenn. 48; 
McArthur v. Schenck, 31 Wis. 673, 11 
Am.R. 643. 

[a] Purpose of usury law “is to 
protect the necessitous debtor against 
extortion which he is practically 


[66 C. J.—11] 


Cooperage Co., 3 F.(2d) 214, 219 [cert 
den 45 S.Ct. 464, 267 U.S. 604, 69 L. 
Ed. 807]. 


98. State v. Griffith, 74 A. 1068, 83 
Conn. 1 [aff 31 S.Ct. 132, 218 U.S. 563, 
04 “LT. Wds tei andes SiCt, 1845 2018 
U.S. 572, 54 L.Ed. 1155]. 


[a] The idea of fixing a rate of 
interest beyond which the citizen 
should not be allowed to go was 
founded on, and grew out of, the idea 
that the rapacity of lenders should be 
restrained. McKinney v. Memphis 
Thies Hotel Co., 12 Heisk. (Tenn.) 


99. Carozza v. Federal Finance & 
Credit Co., 131 A. 332, 149 Md. 223, 43 
A.TLR. 15) State: ve) Cary, 1105. N.iwW. 
792, 126 Wis. 135, 11 L.R.A.N.S: 174. 


1. McArthur v. Schenck, 31 Wis: 
673, 11 Am.R. 643. 


2. Vermont Loan & Trust Co. v. 
Whithed, 49 N.W. 318, 2 N.D. 82. 


3. Loans included under statute 
exempting from usury law ecollater- 
ally secured demand loams in excess 
of five theusamd dollars see infra § 51. 

4 See cases infra this note. 

{a] Im California the Usury Law 
(St. [1919] p Ixxxiii]) established the 
maximum rate of interest for all 
loans, whether secured or unsecured, 
and regardless of the amount or na- 
ture of the security. Beneficial Loan 
Soe. v. Haight, 11 P.(2d) 857, 215 
Cal. 506. 


[bj] Im Florida Comp. Gen. L. 
(1927) §§ 6938, 6989 have the effect 
of isolating any device, contrivance, 
contract, or agreement whatever af- 
fected with the vice of usury and 
punishing them or it accordingly. 
Hagan v. Neeb, 140 So. 916, 143 So. 
124. 

5. U.S.—Alexandria Bank v. Man- 
deville, 2 F.Cas.No. 850, 1 Cranch C.C. 


Miss.—Commercial Bank v. Nolan, 
8 Miss. 508. 

Mo.—Ritenour v. Harrison, 57 Mo. 
502; Farmers’, etc., Bank v. Harrison, 
57 Mo. 503. 

Vt.—Farmers’ Bank v. Burchard, 33 
Vt. 346. 

Va.—Stribbling v. Valley Bank, 5 
Rand. (26 Va.) 1382. 

6. Cross references: 

Propriety of classification see infra 


§ 45. 
Rules for construction see infra § 50. 


Conflict with initiative measure see 
infra § 42 text and note 31. 


7. Rice v. Franklin Loan & Fi- 
nance, Co,, 258 kr. 223, §2) Colo, 6s. 

8 Chew v. District of Columbia, 
42 App.D.C. 410; Reagan v. District 
of Columbia, 41 App.D.C. 409. 


[a] Yerm imcludes: (1) Promis- 
sory note. Reagan v. District of 
Columbia, 41 App.D.C. 409. (2) In- 
struments in the form of receipts, 
given by the borrower toa lender, the 
total amount of which receipts equal 
the amount of the loan, and the sepa- 
rate amount of which are identical 
with the amount of the installments 
agreed to be repaid, especially where 
the borrower regarded them as notes 
delivered to the lender for the pur- 
pose of securing the debt. Chew v. 
District of Columbia, 42 App.D.C. 410. 


_ 3. M. Lowenstein & Sons vy. Brit- 
ish-American Mfg. Co., 7 F.(2d) 51 
[rev 300 F. 853]. 


[a] Mortgage covering realty and 
personalty.—A mortgage on a manu- 
facturing plant and fixtures, although 
{t may cover some personal property, 
is valid and to be deemed a real es- 
tate mortgage within the meaning of 
the statute. M. Lowenstein & Sons 
v. British-American Mfg. Co., 7 ¥. (2d) 
51 [rev 300 F. 853]. 


162 [66 C.J.] 
authorizes an interest rate in excess of that author- 
ized under the general law, on all loans for less 
than a specified amount, must be applied to all loans 
whether unsecured or secured, in any manner what- 
ever, even though in the codification of the laws 
that statute and others following it were, in a chap- 
ter subdivision, headed by the title “Loans on Pledges 
of Personal Property.’ 


[§ 41] c. Money Lenders. Under a statute de- 
fining a money lender as a person who carries on 
the business of money lending or who holds himself 
out as carrying on that business, and who makes 
a practice of lending money at higher than the spec- 
ified rate, it is immaterial whether the person lend- 
ing the money is lending his own money or the 
money of others;!1 .but one is not a money lender 
who merely, from time to time, invests such surplus 
money as he may have but does not make a business 
of doing so.?? 

[§ 42] 5. Validity:’—a. In General. Unless pro- 
hibited by provisions of the state constitutions, the 
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various state legislatures have the power to enact 
laws prescribing a maximum rate of interest for the 
forbearance, use, or loan of money.1* This power 
is sustained by the courts on grounds of public pol- 
icy,'® and as being within the police power of the 
state.1® In the exercise of their power the legis- 
latures possess a large diseretion,'? and their action 
is valid,!% unless they exceed their authority by 
imposing such arbitrary restrictions on the indi- 
vidual and his business or occupation as are’ pal- 
pably foreign to the legitimate purposes sought to 
be accomplished by the legislation.t® It is within 
their power to declare void all usurious contracts,?° 
and all conveyances?! and liens?? given as security 
for their performance, and to prescribe reasonable 
penalties for the violation of their enactments.** 
They may prohibit usury. from being charged direct- 
ly or indirectly through any scheme or device.** 
Due process.?® <A statute prohibiting the lender 


from exacting interest in excess of a certain rate, 
whether the additional sum be in the form of in- 


10. Shawmut ‘Commercial Paper 
Co. v. Brigham, 97 N.E. 636, 211 Mass. 
72. 

11. Pluto v. Washington Finance 
Co., (Alta.) [1923] 3 Dom.L.R. 280, 2 
West.Wkly. 806. 

12. Shaw v. Hossack, 40 Ont.L. 
475 [rev 39 Ont.L. 440 and rev in part 
on other grounds 42 Dom.L.R. 130]. 

-13. Constitutionality of statutes: 


Exempting building and loan associ- 
. ations from usury laws see Build- 
ing and Loan Associations § 101. 
Validating usurious loans see Con- 

stitutional Law § 710. 


Legislative power to: 


Control application of usury laws to 
corporations see Corporations § 
2 


ee rate of interest see Interest 


Validity of interest statutes gener- 
ally see Interest § 26. 


14. Conn.—State v. Griffith, 74 A. 
1068583 Conn. 1 laff 81 S.Ct, 1328 218 
U.S. 563, 54 L.Ed. 1151, and 31 S.Ct, 
134, 218 U.S. 572, 54 L.Md. 1155]. 


© Fla.—Coe v. Muller, 77 So. 88, 74 
Fla. 399. y 


Ga.—King v. State, 71 S.E. 1093, 136 
Ga. 709. 

Ill.—Tennant v. 
160, 329 Ill, 34. 


Mo.—Ex parte Berger, 90 S.W. 759, 
193 Mo. 16, 3 L.R.A.N.S. 530; Krei- 
poe v. Yancey, 55 S.W. 260, 154 Mo. 

Neb.—Althaus v. State, 155 N.W. 
1038, 99 Neb. 465; People v. Ronner, 
95 N.Y.S. 518, 48 Misc. 436 [aff 97 N. 
Y.S. 550, 110 App.Div. 816 [aff 77 N.B. 
1061, 185 N.Y. 285] (dictum); Scud- 
der v. Hoyt, 216 N.Y.S. 305. 

Ohio.—Sanning v. Cincinnati, 90 'N. 
EB. 125, 81 Ohio St. 142, 25 Lit. A.N.S. 
686; Cleveland Collateral Loan Co. v. 
Bell, 17 Ohio N.P.N.S. 385. 


Or.—Chapman v. State, 5 Or. 432. 

Pa.—Wheeler v. Remedial Loan 
Or), on Pasbist. 793. 

Wis.—State v. Cary, 105 N.W. 792, 
AZGm Wis Ls, t didi) lonRVASNiS.) 174: 

Wyo.—State v. Sherman, 105 P. 299, 
18 Wyo. 169, 27 L.R.A.N.S. 898, Ann, 
Cas.1912C 819. 


15. Wheeler v. Remedial Loan Co., 
25 Pa Dist. 793: 


Joerns, 160 N.E. 


16. U.S.—Griffith v. Connecticut, 
81) Sit. 13255218 vU.S. 563,54 Lemid: 
ULI ati 4 Are L068) 83m Conn tai: 


BE. C. Warner Co. v. W. B. Foshay Co., 
57 F.(2d) 656 [cert den 52 S.Ct. 641, 
286 U.S. 558, 76 L.Ed. 1292]. 
Cal.—Ex parte Washer, 248 P. 1068, 
78 Cal.App. 759. 
Del.—State v. Wickenhoefer, 64 A. 
Zhe, Lia Wel 205 
Ga.—King v. State, 
136 Ga. 709. 
Neb.—Althaus v. State, 
1038, 99 Neb. 465. 


N.Y.-—Scudder v. Hoyt, 216 N.Y.S. 
305. 

Wis.—State v. Cary, 105 N.W. 792, 
126 Wis. 135, 11 L.R.A.N.S. 174. 

Wyo.—State v: ‘Sherman, 105. P: 
299, 18 Wyo. 169, 27.L.R.A.N.S. 898, 
Ann.Cas.1912C 819. 


Police power generally see Consti- 
tutional Law 8§ 412-443. 
17. BWdwards v. State, 56 So. 401, 


62 Fla. 40; State v. Cary, 105 N.W. 
192.) L260 Wass ols 5, aul de Aan teAGIN Summlgea 


71 S.E. 1093, 
156 N.W. 


18. State v. Cary, supra. 
19. State v. Cary, supra. 
20. Missouri, K. & T. Trust Co. v. 


LG hackseuers Wis) AS On A) IEE OSS Saye 
43 L.Ed. 474; State v. Cary, 105 N.W. 
792,126 Wis. 135, 12d RLA.N.S; 174. 


21. Adler & Sons Clothing Co. v. 
Corl, 55 S.W. 1017, 155 Mo. 149. 


22. Kreibohm v. Yancey, 55 S.W. 
260, 154 Mo. 67. 


[a] WNot class legislation.—A stat- 
ute declaring that proof of usury re- 
ceived or exacted on a debt secured by 
chattel mortgage in an action to en- 
force such lien shall invalidate the 
lien is not invalid, as class legisla- 
tion. Kreibohm vy. Yancey, 
260, 154 Mo. 67. 


23. Conn.—State v. Griffith, 74 A. 
1068, SevConne 1) fait says Ctyiiso eons 
U.S. 568, 54 L.Ed. 1151, and 31 S.ct 
134, 218 U.S. 572, 54 I. Hd. 11657. 

Fla.—Coe v. Muller, 77 So. 88, 74 
Fla. 399. 


Mo.—Ex parte Berger, 90 S.W. 759, 
193 Mo. 16, 3 L.R.A.N.S. 530. 
Berge bens 3 Veo ELOY tyre G wine Vise 

oO. 

Wis.—Fahringer v. State, 134 N.W. 
406, 148 Wis. 291; State v. Cary, 105 
N.W. 792, 126 Wis. 135, 11 L.R.A.N.S. 


55 S.W. 


174. 


Wyo.—State v. Sherman, 105 P. 299, 
18 Wyo. 169, 27 L.R.A.N.S. 898, Ann. 
Cas.1912C 819. 


[a] Whus the legislature may pro- 
vide for forfeiture of interest, or for 
forfeiture of interest and principal 
for contracting for usurious interest, 
and may change a lawful rate of in- 
terest, or change or abrogate penal- 
ties without offending any constitu- 
tional provisions. Coe v. Muller, 77 
So. 88, 74 Fla. 399. 


[b] Statutes held constitutional.— 
St. (1898) § 1691, which provides that 
a person who shall have paid for a 
loan any interest greater than the le- 
gal rate of interest may recover treble 
the excess payment, and that any per- 
son receiving more than ten per cent 
upon the sum actually loaned on a 
chattel mortgage or who demands or 
receives more than fourteen per cent 
of the sum actually loaned, for all ex- 
aminations, fees, and charges, etc, 
shall be punished \by fine, as amended 
by L. (1907) ¢ 412, which makes a vio- 
lation punishable by imprisonment 
and makes the act done by another 
person prima facie proof of the of- 
fense, as principal, by the person for 
whom the act was done, is not uncon- 
stitutional. Fahringer v. State, 134 
N:W. 406, 148 Wis. 291. 


{c] Criminal penalties (1) may be 
provided. State v. Griffith, 74 A. 1068, 
$3 Conn. 1 fait ei S:Ceels2. 2187 ins 
563,054 dad. 1051, andisiusiet ieee 
218. U.S! 572, 154 L.Mds 4155)29 Exenae 
Berger, +90) (SiW. 7598 193) Mon! t6se 
L.R.A.N.S. 530; State v. Cary, 105 N. 
W... 792, 126 -Wis, 135, 11  ReACNIS: 
792. (2) Criminal penalties not un- 
reasonably excessive may be prescrib- 
ed by the Legislature for the viola- 
tion of usury laws. King v. State, 71 
S.E. 1093, 1386 Ga. 709; State v. Sher- 
man, 105 P. 299, 18 Wyo. 169, 27 L.R. 
A.N.S. 898, Ann.Cas.1912C 819. 


24. King v. State, 71 S.E. 1093, 136 
Ga. 709; State v. Cary, 105 N.W. 792, 
126 Wis. 135,11 L,R.A.N.S. 174. 


[a] Devices commonly tused.— 
Charges against the borrower in the 
form of commissions, fees for ap- 
praisals, views, examinations, and 
renewals in connection with the loan. 
State v. Cary, 105 N.W. 792, 126 Wis. 
135, 11) L.R.AVN.S. 274: 


25. Generally see 
Law §§ 956-1099. 


Constitutional 


For later cases, developments and changes in the iaw see Annotations, same title and section number, 


§§ 42-44] 


terest or for services rendered or expenses incurred, 
1s not a deprivation of liberty or property without 
due process of law.?® 


Obligation cf contracts. The provision of the 
constitution of the United States prohibiting the 
states from impairing the obligation of contracts27 
applies only to contracts lawfully made, not such 
as are illegal and contrary to public policy, such as 
usury acts intended to protect the necessitous from 
the oppression of unscrupulous persons.?§ 


Validating foreign contracts. A statute intended 
to permit citizens of the state to borrow money out- 
side of the state at the highest rate permitted by 
law within the state, and to give valid obligations 
therefor, although such obligations may be invalid 
by the law of the state where made, is within the 
legislative power.2°® 

Compelling usurer to testify. A statute compel- 
ling the usurer to answer on oath as to the alleged 
usury for the purpose of enabling the debtor to 
secure the forfeiture of the entire debt is not un- 
constitutional as requiring such usurer to be a 
witness against himself in a criminal case, where, 
under the statute, usury is not an indictable of- 
fense.?° 

Small loan law conflicting with initiative meas- 
ure. A special statute of the legislature regulating 
a personal property broker making small loans and 
authorizing him to charge increased interest rates 


26. State v. Wickenhoefer, 64 A. 
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Tenn.—Caldwell & Co. v. Lea, 272 
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is invalid, in so far as it conflicts with a general 
usury law adopted as an initiative measure.?! 


[§ 43] b. General and Special Laws??—(1) Clas- 
sification Generally. Under principles of general ap- 
plication as to the validity of general and special 
acts,** the legislature may make a reasonable clas- 
sification of transactions involving the loan of mon- 
ey** and a classification made by it will not be dis- 
turbed unless clearly unreasonable, arbitrary, or op- 
pressive.*® Where a general class of property or 
individuals is embraced within a single classifica- 
tion, and there is no discrimination in favor of 
persons or property within the same classification, 
it cannot be successfully urged that there has been 
an infringement of constitutional rights ;3° however, 
all members of a particular class must be equally 
amenable to the regulations made.*7 


Requirement of uniform interest rate. A consti- 
tutional requirement that the interest rate estab- 
lished shall be equal and uniform throughout the 
state has reference to the rate which may be al- 
lowed and not to the persons who may enjoy the 
privilege.** A constitutional provision requiring an 
equal and uniform rate of interest throughout the 
state does not invalidate a statute allowing a con- 
tractual rate of interest higher than that allowed 
by law in the absence of econtract.39 


[§ 44] (2) By Persons. The legislature may clas- 
sify loan transactions on basis of loans made by?*° 


Trust, etc., Co., 12 So. 579, 95 Ala. 521, 


273, 22 Del. 120. 


Bins. S- Const) art1:§ 1:0; 
28. State v. Griffith, 74 A. 1068, 83 
Conny Me faiesl ~ SsOt i132 621-8000.S. 


563, 54 led. 1151, and 3% S:Ct.. 134, 
218 U.S. 572, 54 L.Ed. 1155]; Scudder 
v. Hoyt, 216 N.Y.S. 305. 

29. Walker v. Lovitt, 95 N.E. 631, 
250 Til. 548. 

30. Perrine & Pixley v. Striker, 
7 Paige (N.Y.) 598. 

[a] Rule applied to the act of 1837. 
Perrine & Pixley v. Striker, 7 Paige 
(CN. Y=) 598. 

31. Beneficial Loan Society v. 
Haight, 11, P.(2d).-857, 215 Cal. 506. 

32. Equal protection of laws see 
Constitutional Law § 914. 

General and special laws as to in- 
terest generally see Statutes § 331. 

Grant of special privilege or im- 
munity see Constitutional Law § 833 
text and notes 97-1. 

33. See Statutes §§ 307-370. 

34 U.S.—Griffith v. Connecticut, 
31° S.Ct. 182, °218 U.S. 563, 54) L.ied. 
1151 [aff 74 A. 1068, 88 Conn. 1]. 

Cal.—Jackson vy. Shawl, 29 Cal. 267; 
Maker v. Bryant, 140 P. 310, 24 Cal. 
App. 87. 

Conn.—State v. Hurlburt, 
1079, 82 Conn. 232. 

D.C.—Reagan vy. District of Colum- 
bia, 41 App.D.C. 409. 

Fla.—Edwards v. State, 56 So. 401, 
62 Fla. 40. 

La.—State v. Hill, 123 So. 317, 168 
La, 761, 69 A.L.R. 574. 

N.D.—Vermont L. & T. Co. v. Whit- 
hed, 49 N.W. 318, 2 N.D. 82. 

Ohio.—Cleveland Collateral Loan 
Co. v. Bell, 17 Ohio N.P.N.S. 385. 

Pa.—Commonwealth v. Stewart, 25 
Pa.Dist. 892; Wheeler v. Remedial 
Loan Co., 25 Pa.Dist. 793. 


72 A. 


S.W. 715, 152 Tenn. 48, 


Va.—Smoot vy. People’s Perpetual 
Loan, etc., Assoc., 29 S.B. 746, 95 Va. 
686, 41 L.R.A. 589. 


Wyo.—State v. Sherman, 105 P. 299, 
18 Wyo. 169, 27 L.R.A.N.S. 898, Ann. 
Cas.1912C 819. 


[a] General rules of proper classi- 
fication.—(1) “When there comes into 
existence in a state a class of busi- 
ness (even though it be within a more 
general class) wherein it is custom- 
ary and habitual for those conduct- 
ing that business to charge excessive 
rates of interest and take mortgages 
upon the personal goods or assign- 
ments of the wages of the borrower 
as security therefor, the Legislature 
may take cognizance of the fact that 
such business is in existence as a dis- 
tinct occupation, and may set it apart 
as a business subject to regulation 
peculiar to itself, in order to avoid the 
wrongs incidental to such business 
when unregulated. Such legislation 
Ton, is not arbitrary. It is based 
upon differences which in some rea- 
sonable degree wes Jwillcaccount 
for or justify the peculiar legisla- 
tion.’”” Waker v. Bryant, 140 P. 310, 
313, 24 Cal.App. 87. (2) “Classifica- 
tion must be based upon such differ- 
ences in situation, constitution, or 
purposes between the persons’ or 
things included in the class and those 
excluded therefrom, as fairly and nat- 
urally suggest the propriety of and 
necessity for different or exclusive 
legislation.” Vermont Loan & Trust 
Co. v. Whithed, 49 N.W. 318, 320, 2 
N.D. 82. 


Validity of statutory regulation as ; 


to rate of interest generally see In- 
terest § 90. 

35. Edwards v. State, 56 So. 401, 
62 Fla. 40. 

86. Reagan vy. District of Colum- 
bia, 41 App.D.C. 409. 


87.. Youngblood vy. Birmingham 


36 Am.S.R. 245, 20 L.R.A. 58 


38. McKinney v. Memphis Over- 
ton Hotel Co.,-12 Heisk. (Tenn.) 104. 


39. Caruthers vy. Andrews, 2 Coldw. 
(Tenn.) 378. 

40. U.S.—Grifith v. Connecticut, 
31_S.Ct.'132, 218 U.S. 563, 54 L.wd. 
1151 [aff 74 A. 1068, 83 Conn. 1]; In 
re Home Discount Co.. 147 F. 538. 

Ala.—Ex p. Alabama Brokerage Co., 
94 So. 87, 208 Ala. 242 [cert den 93 So. 
289, 18 Ala.App. 495]; Youngblood vz 
Birmingham Trust, ete., Co., 12 So. 
579, 95 Ala. 521, 86 Am.S.R. 245, 20 
L.R.A. 58. 

Cal.—Haker v. Bryant, 140 P. 310, 
24 Cal.App. 87. 

Conn.—State v. 
1079, 82 Conn. 232. 

Del.—State v. Wickenhoefer, 64 A. 
273, 22 Del. 120. 

D.C.—Reagan v. District of Colum- 
bia, 41 App.D.C. 409. 


Ga.—King vy. State; 71) Sim. 1093: 
136 Ga. 709. 

Idaho.—Continental L. Ins. & Inv. 
Co., 121 P. 81, 21 Idaho ‘285. 


Iowa.—Ingraham  y. Merchants’ 
Nat. Bank of Greene, 132 N.W. 869, 
153 Iowa 408; Iowa Sav., ete., Assoc. 
v. Heidt, 77 N.W. 1050, 107 Iowa 297, 
70 Am.S.R. 197, 43 L.R.A. 689, 


La.—State v. Hill, 123 So. 317, 168 
La. 761, 69 A.L.R, 574. 


Minn.—Zenith Bldg., ete., Assoc. v. 
Heimbach, 79 N.W. 609, 77 Minn. 97. 


Neb.—Althaus y. State, 156 N.W. 
1038, 99 Neb. 465. 


Ohio.—Sanning v. City of Cim in- 
nati, 90 N.E. 125, 81 Ohio St. 142, 25 
L.R.A.N.S. 686. 


[a] Classes of 
er.—(1) Bankers. 
Birmingham Trust, 
no OA aE 
L.R.A, 58, 


Hurlburt, 72 A. 


persons held prop- 
Youngblood or 
ete Cow, Jon Sor 
521, 36 Am.S.R. 245, 20 
(2) National banks only 


164 [66 C.J.] 


or tot! different classes of persons. 
void, however, which adopts an arbitrary and un- 
reasonable classification of persons, as, for exam- 
ple,t? a statute which authorizes an interest rate 
in excess of that authorized under the general law 
on a loan to*® or by** a specified corporation, or 
which is applicable to individual bankers only and 
not to corporate bankers,*® or which, in fixing the 
fees, commissions, and Oiances of loan brokers, dis- 
tineuishes between brokers negotiating secured loans 
and those negotiating unsecured loans,*® or between 
brokers negotiating loans on real property and those 
negotiating loans on other classes of security.** 
The legislature may provide different penalties for 


as distinguished from state banks. 
Ingraham | v. Merchants’ Nat. Bank of 
Greene, 132 N.W. 869, 153 Iowa 408. 
(3) Building and loan associations see 
Building and Loan Associations § 101 
notes es 59. (4) Chattel mortgage 
broker. Sanning v. City of Cincin- 
nati, 90 N.E. 125, 81 Ohio St. 142, 25 
L.R.A.N.S. 686. (5) Personal prop- 
erty brokers. Ex p. Stephan, 148 P. 
196, 170 Cal. 48, Ann.Cas.1916E 617; 
Baker v. Bryant, 140 P. 310, 24 Cal. 
ADDA ot. (6) Salary loan broker. 
Sanning v. City of Cincinnati, supra. 
(7) Pawnbrokers see Pawnbrokers § 
8. (8) Licensed and unlicensed mon- 
ey lenders. Althaus v. State, 156 N. 
W. 1088, 99 Neb. 465. Contra Com. 
v. Young, 94 A. 141, 248 Pa. 458; In 
re Foster's License, 60 Pa.Super. 8. 
(9) Life insurance companies on loans 
to policyholders secured by policies 
as collateral. Continental L. Ins. & 
inva Co. ve ELattabaugh, 121 Psi18i, 20 
Idaho 285. (10) Loans on insurance 
policies see generally Insurance §8§ 
279-281 

[b] Exceptions held proper.—(1) 
A statute excepting national and state 
banks and trust companies from its 
operation. State v. Wickenhoefer, 64 
A. 278, 22 Del. 120. (2) A statute ex- 
cepting national banks and trust com- 
panies chartered by the state. Grif- 
fith v. Connecticut, 31 S.Ct. 132, 218 
U.S. 563, 54 L.Ed. 1151 [aff 74 A. 1068, 
83 Conn. 1]; State v. Hurlburt, 72 A. 
1079, 82 Conn. 232. (3) A ‘Special 
statute excepting from its operation 
national banks, licensed bankers, 
trust companies, savings banks, build- 
ing and loan associations, and real es- 
tate brokers. Reagan vy. District of 
Columbia, 41 App.D.C. 409. (4) A 
statute excepting national and state 
banks, building and loan associations, 
and credit unions from its operation. 
State v. Hill, 123 So. 317, 168 La. 761, 
69 A.L.R. 574. (5) A statute except- 


ing bankers from its operation. In re 
Home Discount Co., 147 F. 538; Ex p. 
Alabama Brokerage Co., 94 So. 87, 208 


Ala. 242 [cert den 93 So. 289, 18 Ala. 
App. 495]. 


41. U.S.—Grifith v. Connecticut, 
Dims Otemioan 218 (Uis. 669%, 54, Lskid: 
1151 [aff 74 A. 1068, 83 Conn. 1]; Met- 
ropolitan Trust Co. v. Columbus, etc., 
ROO; Sion dn. 1022 


Conn.—State v. 
1079, 82 Conn. 232. 


Md.—Carozza v. Federal Finance & 
Credit Co., 131 A. 332, 149 Md. 223, 43 
ACE Rael. 


Mich.—Wm. S. & John H. Thomas 
Union Trust Co., 231 N.W. 619, 251 
Mich. 279. 


Wis.—Lyon v. Ewings, 17 Wis. 61. 
[a] Classes of persons held prop- 
er.—(1) Railroad corporation. Met- 
ropolitan Trust Co. v. Columbus, ete., 
R. Co., 93 F. 702; Lyon v. Ewings, 17 


Hurlbuinty. 72.0-As 


USURY 


A statute is 


Wis. 61. (2) Any national bank or 
any bank or trust company incorpo- 
rated under the laws of the state. 
Grifith v. Connecticut, 31 S.Ct. 132, 
218 U.S. 5638, 54 L.Md. 1151 [aff 74 A. 
1068, 83 Conn. 1]; State v. Hurlburt, 
72 A. 1079, 82 Conn. 232. 

[b] All corporations.—A statute 
denying to all corporations defense of 
usury is constitutional. Carozza v. 
Federal Finance & Credit Co., 131 A. 
832, 149 Mdi 223, 438A bk. 13 Wis. 
& John H. Thomas v. Union Trust Co., 
231 N.W. 619, 251 Mich. 279; Curtis 
Va DU CAIVNE tym clio. Nias 9), 85. 

[c] Distinctions between natural 
persons and corporations discussed 
see Carozza v. Federal Finance & 


Credit Co., 131 A. 332, 149 Md. 223, 43 
ATR Ws 
42. See cases infra notes 43-47. 


Unreasonable and arbitrary classi- 
fication prohibited see generally Con- 
stitutional Law § 855. 


43. McKinney v. Memphis Overton 
Hotel Co., 12 Heisk. (Tenn.) 104; 
Bayha, v. Carter, 26 S:W. 137, “7 Dex. 
Civ.App. 1. See Handy v. Philadel- 
phia, tete. AR Cored VPhilat (eazy) est 
(holding an, act which declares that 
loans and contracts, previously made 
by any person with or to a particular 
corporation, shall not be deemed usu- 
rious by reason of the corporation 
agreeing to pay more than legal in- 
terest, to be a private act, and as such 
judicial notice cannot be taken of dite 
but it must be Shown in evidence on 
the trial). 


[a] City.—A city charter which 
authorizes the city to make certifi- 
eates, issued to persons making drain- 
age and sewer improvements under 
contract with the city, bear a differ- 
ent rate of interest from that pre- 
scribed by the constitution contra- 
venes a constitutional provision pro- 
hibiting the legislature from passing 
any local or special law establishing 
a rate of interest. Bayha vy. Carter, 
26 S.W. 137, 7 Tex.Civ.App. 1 


44. Atlanta Sav. Bank v. Spencer, 
33 S.E. 878, 107 Ga. 629. 


45. Carter v. Coleman, 4 So. 151, 84 
Ala. 256 
46. Raiog v. Zinman, 254 P, 946, 


200 Cal. 585, 62 A.L.R. 1341, 
47, Wallace v. Zinman, supra. 


48. Cleveland Collateral Loan Co. 
v. Bell, 17 Ohio N.P.N.S. 385. 


49. King v. State, 71 S.E. 1093, 136 
Gal 1092 sx! Ips Berger, 90 S.W.. 759, 
a Mo a 3 R.A.N.S gee ee 


50. Th re > Wilde, Be T. 562 (aft 144 
Bota, 25) (CcCcAy GO.0l sumPerikiingm ya 
Smith, 23 N.E. 21, 116 N.Y. 441; Car- 
ley v. Tod, 31 N.Y.S. 635, 83 Hun ay 


51. See cases infra notes 52-57. 


[§§ 44-45 


usury by different classes of persons.*® Thus it may 
provide criminal penalties for money lenders who 
make loans at more than a specified increase above 
the lawful rate,*® and in New York, because of a 
statute specifically providing therefor, usurious loans 
by bankers have been held subject to the forfeiture 
of interest only, not of principal and interest, as 
provided by the general statute, although without 
any express considerat tion of the constitutionality 
of the special statute.°° 

[§ 45] (3) By Type of Loan. 
may classify loan transactions according to the type 
of loan involved,®! as, for example, small loans,®? 
large loans,°? wage loans,°* or secured loans,°® or 


The legislature 


52. U.S.—In re Home Discount Co., 
147 FL 538: = 

Ala.—Ex p. Alabama Brokerage Co., 
94 So. 87, 208 Ala. 242 [cert den 93 So. 
289, 18 Ala.App. 495; Bullard Inv. Co. 
v. Ford, 89 So. 837, 18 Ala.App. 167. 


Cal.—Ex parte Halck, 11 P.(2d) 389. 


Conn.—Cohen y. Mansi, 154 A. 160, 
113 ‘Conn. 91. 


Del.—State v. Wickenhoefer, 64 A. 
273, 22 Del. 120. 


D.C.—Reagan v. District of Colum- 
bia, 41 App.D.C. 409. 


Fla.—Edward v. State, 56 So. 
62 Fla. 40. 


Ga.—Badger v. State, 114 S.E. 635, 
154 Ga. 443. 


La.—State v. ais War So. 317, 168 
La. 761, 69 Nees 574 


Pa Gotnohw eae” v. Stewart, 25 
Pa.Dist. 892; Wheeler v. Remedial 
Loan, Co., 25 Pa.Dist. 793. 


Wyo.—State v. Sherman, 105 P. 299, 
18 Wyo. 169, 27 L.R.A.N.S. 898, Ann. 
Casi:l912C 819. 


{a] Beason for classification.—‘A 
classification of loans according to the 
amounts involved is a not unusual 
feature of legislation for the protec- 
tion of borrowers upon the ground 
that those who seek loans of larger 
sums do not require the same pretec- 
tion as do others less fortunately en- 
dowed.” Cohen v. Mansi, 154 A. 160, 
Pel, 135Conne Sie 


[b] Classification held proper.— 
(1) Three hundred dollars or less. 
State v. Hill, 123 So. 317, 168 La. 761, 
69 A.L.R. 574; Com. v. Stewart, 25 Pa. 
Dist. 892; Wheeler v. Remedial Loan 
Co., 25 Pa.Dist. 793. (2) Not exceed- 
ing one hundred dollars. State v. 
Wickenhoefer, 64 A. 273, 22 Del. 120. 
(3) Under seventy-five dollars. Bul- 
lard Inv. Co. v. Ford, 89 So. 837, 18 
Ala.App. 167. (4) Three hundred dol- 
lars or less by personal property bro- 
kers.' Exp: Halck,’ (Cals) ai Pred) 
389. (5) Small loans upon pledge or 
security. Reagan v. District of Co- 
lumbia, 41 App.D.C. 409. (6) Mortga- 
ges over five hundred dollars exempt- 
ed from general usury law. Cohen v. 
Mansi, 154 A. 160, 113 Conn. $1. (7) 
Sales of bonds in excess of one hun- 
dred dollars and mortgages securing 
the same excepted from usury law. 
Benes v. State, 56 So. 401, 62 Fla. 


401, 


53. Caldwell v. Lea, 272 S.W. 715, 
152 Tenn. 48 (fifty thousand dollars or 
more). 


54. Monarch Discount Co. v. Ches- 
anon?) ete., R. Co., 120 N.E. 743, 285 


55. Griffith v. Connecticut, 31 S.Ct. 
132, 218 U.S. 5638, 54° Li. ba. 1151 {aff 
74 "A. 1668, 83 Conn. 1]; Cohen vy. 
Mansi, 154 A. 160, 1138 Conn. 91; State 


For later cases. developments and chauges in the law see Axnotations, same title and section number, 


§§ 45-48] 


the legislature may authorize an interest rate on 
loans made from special funds im excess of that 
authorized under the general law.°® Loans have been 
held not usurious because within a statute excepting 
demand loans secured by collateral security from 
the operation of the general usury law, although 


without any express consideration of the constitu-. 


tionality of the statute.>7 A statute is void, how- 
ever, which adopts an arbitrary and unreasonable 
classification,®’ as, for example, a statute which 
authorizes an interest rate in excess of that author- 
ized under the general law on loans secured by chat- 
tel mortgages on certain specific property not es- 
sentially different in character from other personal 
property,°® or which declares void an assignment of 
wages or salary given as security for a usurious 
loan and no such provision is made with reference 
to other instruments or other conveyances given to 
Secure usurious debts,*° or which imposes certain 
penalties on insurers, when repayment of the sum 
loaned is secured by a mortgage, trust deed, bill 
of sale, assignment, pledge, receipt, or other evi- 
dence of debt except corporation bonds and mu- 
nicipal and other publie bonds.*! 


[§ 46] (4) By Territorial Subdivisions. In some 
states certain usury statutes applicable only to pre- 
scribed subdivisions of the state have been upheld.® 


[§ 47] 6. Construction®*—a. In General. In the 
construction of usury statutes it is the duty of the 
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in character or not, to construe them fairly accord- 
ing to that intent.6> The mischief to be stopped 
and the remedy therefor should be considered,®® and 
the statute so construed as to carry into effect the 
intention of the law-making power in removing the 
mischief and applying the remedy so far as it can 
be done consistently with the phraseology of the 
statute to be construed.*7 The general intent must 
be kept in view in determining the scope and mean- 
ing of any part of the usury laws,°*® and it must be 
held in mind that the statute was enacted for the 
protection of the borrower.®® 


Otker statutory provisions. The former law?® and 
all other statutes in pari materia?! must be con- 
sidered. In the construction of a section of a State 
ute the whole statute in which that section is found 
must be considered.*2 


Special and general laws relating to usury are 
considered together,*? and where they are in con- 
flict, the general must yield to the special.74 


Definition of “usury” conformed to. Constitu- 
tional and statutory provisions are to be construed 
with reference to the definition of “usury” as gen- 
erally accepted by the courts, and not as enlarging 
or otherwise changing that definition excepting as 
may be expressly so provided.7® 


[§ 48] b. Liberal or Strict Construction. While 
laws enacted to guard against unreasonable rates of 


court to ascertain the intent and purpose of the leg- 
islature,°* and, whether they are considered as penal 


v. Hurlburt, 72 A. 1079, 82 Conn. 232; 


Edwards v. State, 56 So. 401, 62 Fla. 
40. 


fal, 
stitutional 


218 U.S. 563, 54 L.Ed. 1151 [aff 74 A. 


1068, 83 Conn. 1]; Cohen v. Mansi, 154 
State v. Hurl- 


A. 160, 113 Conn. 91; 


burt, 72 A. 1079, 82 Conn. 232) (2) 


or money loaned on bonds (Edwards 


v. State, 56 So. 401, 62 Fla. 40). 
56. Shook vy. State, 6 Ind. 
(county surplus revenue fund). 


57. 
BE Oh 25 


113 


75 C.C.A. 601]; Wright -v. 


Toomey, 121 N.Y.S. 721, 137 App.Div. 
401 [aff 97 N.E. 1118, 204 N.Y. 661]; 
Hawley v. Kountze, 39 N.Y.S. 897, 6 


App.Div. 217; Frost v. Stokes, 55 N. 
Y.Super. 76, 10 N.Y.St. 471 [aff 25 N. 
E. 955, 122 N.Y. 6373. 


58. See cases infra notes 59-61. 


Unreasonable and arbitrary elassi-_ 
fication prohibited see generally Con- 


stitutional Law § 855. 


59. Ex p. Sohncke, 82 P. 956, 148 
Cal. 262, 113 Am.S.R. 236; Althaus v. 
State, 144 N.W. 799, 94 Neb. 780. 


60. Massie v. Cessna, 88 N.E. 152, 
.289 Ill. 352, 130 Am.S.R. 234. 


61. Ex p: Washer, 254 P. 951, 200 
Cal. 598. 

62. Bullard Inv. Co. v. Ford, 89 
So. 837, 18 Ala.App. 167; State v. 
Wickenhoefer, 64 A. 273, 22 Del. 120; 
McMurtry v. Giveans, 13 N.J.Bq. 351. 

[a] Rule applied: (1) Where a 
statute authorized interest in excess 
of the lawful rate on small loans 
made in a specified county. State v. 
Wickenhoefer, 64 A. 273, 22 Del. 120. 
(2) Where a statute authorized inter- 
est in excess of the lawful rate on 
loans made in eertain prescribed dis- 


Thus (1) statute is not uncon- 
which excepts from the 
operation of the general usury law a 
mortgage of real or personal property 
(Griffith v. Connecticut, 31 S.Ct. P32, 


In re Wilde, 133 F. 562 [aff 144 


tricts of the state by or to residents 
McMurtry v. Giveans, 13 N. 


thereof. 

Jp 3 i. 
G3. _Of* 

Constitutional provisions 
see Constitutional Law §8§ 41-73. 

Statutes generally see Statutes §§ 
563-734. 


Usury law by state court as bind- 
ing on federal court see Federal 


Courts § 189 note 29. 
64. Ex p. Berger, 90 S.W. 759 493 


Mo. 16, 112 Am.S.R. 472, 3 L.R.A.N.S. 


530; MeMurtry v. Giveans, 13 IN aie 
Eq. 351; Vermont Loan & Trust Co. 
vy. Whithed, 49 N.W. 318, 2 N.D. 82; 
Lafayette Ben. 


[a] 


fense of usury, whether by discount 


or otherwise, makes no change in the 


usury laws as to discounts permitted 
by Rev. Civ. Code, art. 2924, but mere- 
ly lays down a rule of evidence ap- 
plicable to cases where usury is plead- 
able under the provisions of said ar- 
ticle. Roux v. Witzman, 51 So. 205, 
125 La. 360. 

65. Hemple vy. 
796, 75 C.C.A. 526 

[a] Applications of rnle.—When a 
statute fixed the rate of interest at 
eight per cent per annum, but per- 
mitted a contract rate of ‘twelve per 
centum,” it was construed to limit 
the contract rate to twelve per cent 
per annum. Hemple v. Raymond, 144 
15 SOG iy (OK OMNES spn 


66. Lafayette Benefit Society v. 
Lewis, 7 Ohio 80 [overr Reddish v. 
Watson, 6 Ohio 510]. 

67. In re Pittock, 19 F.Cas.No. Adise 
189, 8 Nat.Bankr.Reg. 78, 2 Sawy. 416; 
Lafayette Benefit Society v. Lewis, 7 
Ohio 80 [overr Reddish y. Watson, 6 
Ohio 510]. 


Raymond, 144 F., 


generally 


Soc. v. Lewis, 7 Ohio 
80 [overr Reddish vy. Watson, 6 Ohio 
510]. 


Construction as a whole.— 
Acts (1908) No. 68, authorizing de- 


interest are favorably regarded,*® and are liberally 
construed to accomplish their purpose,?? usury stat- 


68. Vermont Loan & Trust Co. vy. 
Whithed, 49 N.W. 318, 2 N.D. 82. 


69. Madison University v. White, 
25 Hun (N.Y.) 490; McArthur v. 
Schenck, 31 Wis. 673, 11 Am.R. 6438. 


70. Lafayette Benefit Society v. 
Lewis, 7 Ohio 80 [overr Reddish v. 
Watson, 6 Ohio 510}. 


71. Ex p. Washer, 254 P. 951, 200 
Cal. 598; Vermont L. & T. CONaVE 
Whithed, 49 N.W. 318, 2 N.D. 89. 
Construction with reference to oth- 
er statutes relating to same subject 
Se see generally Statutes §§ 620- 
72. Vermont Loan & Trust Come 
Whithed, 49 N.W. 318, 2 N.D. 89. 


73. Farmers’, etc., Bank vy. Harri- 
son, 57- Mo. 503; Ritenour v. Harri- 
son, 57 Mo. 502. 

74. Farmers’, etc., Bank v. Harri- 
son, 57 Mo. 503; Ritenour vy. Harri- 
son, 57 Mo. 502. 


(on SHOR) y_ Ruffner, 1 Black (U. 
Si) ARLES aThye eibal ets Re 38; Roux v. Witz- 
man, 51 So. 205, 125 La. 300. 


“Usury” see supra Stan ls 


76. Ex parte Washer, 248 P, 1068, 
78 Cal.App. 759. 

“Laws enacted to guard against un- 
reasonable rates of interest are laws 
against oppression, and should be fa- 
vorably regarded.” Waker v. Bryant, 
LA00 P83 0,0312 oO Cal.App. 87. 
ee eh SS 19 F.Cas.No. 11,- 

5 at.Bankr.Reg. 78, 2 Sawy. 
416; Keim vy. Vette, 67 S.W. 223, 167 
Mo. 389; Tobin v. Neuman, (Mo. App.) 
271 S.W. 842; Missouri Discount Cor- 
poration v. Mitchell, 261 S.w. 743, 216 
Mo.App. 100; Central Missouri Trust 
Co. v. Smith, 247 S.w. 241, 213 Mo. 
App. 106. 

[a] Rule stated.—“An act of the 
legislature limiting the rate of inter- 
est to be taken for the use of money, 
will receive as favorable a construc- 
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utes which are penal in their nature are to be strict- 
ly construed.7% The rule as sometimes stated is 
that, when operating on the contract or the secu- 
rity taken, the statute is not, strictly speaking, puni- 
tive in its character, and should be construed so as 
to repress the evil the legislature had in view in its 
enactment, but when the punishment of the person 
who has committed usury is sought, according to 
the benignant principle which pervades our crim- 
inal jurisprudence, it should be construed in all cases 
of doubt and uncertainty in favor of the accused.*® 
In strict construction, any uncertainties are resolved 
in favor of him who is sought to be penalized,*° 
and no one is made to suffer the forfeitures im- 
posed by the statutes until first clearly shown to 
have fallen under their condemnation.*? 


Repealing or amending statutes. It has been held 
that, since statutes which modify or repeal usury 
statutes are restorative of the common law, they 
should be liberally construed.*? An amendment de- 
signed not to declare the law of usury, but to make 
the law already declared fully effective by remov- 
ing an obstacle to its operation, must be lberally 
construed to accomplish its purpose.** 


Constitutional provisions in regard to usury should 
be construed so as to subserve their broad purposes.** 


[§ 49] c. Special Exemption Statutes’°—(1) In 
General. Special statutes by which a particular 
remedy is sought or a wrong is to be restrained 
should be liberally construed with the view of giv- 
ing force and effect to the intent of the legislature.*® 
In arriving at that intent, it is proper to consider 
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the evils sought to be regulated and the advisability 
of bringing the wrong, in all of its ramifications, 
within the limitations of the act.8? 


Special statutes construed. A statute which pro- 
vides that “the owner of any promissory note, bond, 
or other written evidence of debt . . . shall have 
the right to collect the whole amount of such prom- 
issory note . . notwithstanding such promis- 
sory note, etc., may include a greater rate of inter- 
est, or discount, than . . . per cent” applies to 
instruments which evidence a complete contract, in- 
cluding principal and interest of their own, and 
not to eontracts which have no capital and include 
nothing but usurious interest on another contract.*® 
A statute which provides that no corporation “shall 
make anyloan . . . on the security of any chat- 
tels or otherwise, except in its own proper corporate 
name and for its own benefit,” has been held not to 
apply to any securities except those which bind 
chattels.89 A statute providing that an interest rate 
in excess of the maximum rate generally authorized 
may be charged on loans made in certain counties 
or towns, provided the contracting parties or either 
of them are resident or located therein or out of 
the state, has been construed to mean that for a. 
loan contract to be within the meaning of the stat- 
ute one of the parties must live in the locality spee- 
ified and the contract must be made there.®° 

[§ 50] (2) Small Loan Statutes.°1 Small loan 
statutes are construed so as to give their language 
such effect as will best express the intent of the 
lawmakers.®?. They are construed as being broadly 


tion as any other act emanating from 
that authority, to secure and promote 
what it deems to be the public good.” 
In re Pittock, 19 F.Cas.No. 11,189, 8 
Nat.Bankr.Reg. 78, 2 Sawy. 416. 


{[b] Strict construction criticized. 
—‘‘It is apparent upon an examina- 
tion of the books that opinions as to 
the morality and policy of usury laws 
have frequently led to their being 
construed and refined away. The 
crafty means contrived by the wit 
and greed of man tic evade the law 
have too often been successful, only 
because the private opinions and 
sympathies of courts and juries have 
interfered with its just and general 
enforcement.” In re Pittock, 19 F. 
Cas.No. 11,189, 8° Nat.Bankr.Reg. 78, 
2 Sawy. 416. 


73. Towa.—Partch v. Krogman, 210 
N.W. 612, 202 Iowa 524; Dickerman v. 
Day, 31 Iowa 444. 


La.—Automobile Sec. Corp. v. Ran- 
dazza, 135 So. 45, 674, 17 La.App. 489. 


Mich.—McTavish v. Green, 190 N. 
W. 736, 220 Mich. 606; Vandervelde 
ees get 142 N.W. 558, 176 Mich. 


Miss,—Byrd v. Link-Newcomb Mill 
Perrone, Co., 79 So. 100, 118 Miss. 


N.Y.—Auburn Nat. Bank v. Lewis, 
75 N.Y. 516, 31 Am.R. 484. But see 
Patterson y. Birdsall, 64 N.Y. 294, 21 
Am.R. 609 [aff 6 Hun 632] (holding 
that full effect should be given to the 
statutes against usury, but nice dis- 
tinctions should not be favored for 
the purpose of extending the penalties 
a ela not within the spirit of the 
act). 


N.D.—¥Folsom y. Kilbourne, 67 N. 


Wi. 291, 5 N.D. 402. 

[a] Rule applied to a statute pro- 
viding a penalty of forfeiture of prin- 
cipal and interest. Byrd v. Link- 
Newcomb Mill & Lumber Co., 79 So. 
100, 118 Miss. 179. 


[b] In Ohio, since usury statutes 
are in derogation of the common law, 
they must be strictly construed. Al- 
ston v. American Mortgage Co., 157 
N.E. 374, 116 Ohio St. 643 [aff 156 N.E. 
606, 24 Ohio App. 475]. 


Interest statutes strictly construed 
see Interest § 27. 

79. Metcalf v. Watkins, 1 Port. 
(Ala.) 57, 88; U. S. v. Constantino 
Tan Quingceo Chua, 39 Philippine 552. 

80. Automobile Sec. Corporation v. 
ese 135 So. 45,.674, 17 La.App. 


81. Smythe y. Allen, 6 So. 627, 67 
Miss. 146. 
82. Straus v. Elless Co., 222 N.W. 


752, 245 Mich. 558; Alston v. Ameri- 
can MortgaseniCoy Lor wNikno iene 
Ohio St. 643 [aff 156 N.E. 606, 24 
Ohio App. 475]. 


Usury statutes as in derogation of 


common law see supra § 37. 


83. Law, Clark & Co. v. Mitchell, 
76 So. 923, 200 Ala. 565. 


[a] Rule applied to. an amend- 
ment abrogating a rule of equity that 
a complaining debtor seeking equita- 
ble relief against usury must do eq- 
uity by tendering and paying legal 
interest. Law, Clark & Co. v. Mitch- 
ell, 76 So. 9238, 200 Ala. 565. 


84. Vahlberg v. Keaton, 11 S.W 
878, 51 Ark. 534, 14 Am.S.R. ‘ 
R.A. 462. ey hie 


[a] Liberal construction.—‘Math- 


For later cases, developments and changes in the law see Annotations, 


ematical scope and technical signifi- 
cation, should each yield to the pur- 
poses of the instrument, to be ascer- 
tained upon an examination of its 
provisions, and a consideration of the 
evils it was intended to remedy, and 
the benefits it was intended to se- 
cure.” Vahlberg v. Keaton, 11 S.W. 
878, 51 Ark. 534, 539, 540, 14 Am.S.R. 
73, 4 L.R.A. 462. 

Rules of construction of constitu- 
tional provisions see generally Con- 
stitutional Law §§ 41-73. 

85. Special and general statutes 
construed together see supra § 47. 

86. Chew v. District of Columbia, 
42 App.D.C. 410; Reagan vw. District 
of Columbia, 41 App.D.C. 409. 

87. Chew v. District of Columbia, 
42 App.D.C. 410; Reagan v. District 
of Columbia, 41 App.D.C. 409. 


8S. Dumas y. Bowlin, McG. (La.) 
274, 277. 
89. Commercial Bldg., ete., Assoc. - 
ta Marcos. 386 A. 754, 85 Md. 132, 
90. McMurtry v. Giveans, 13) NJ. 
Hq. 351. 
91. Cross references: 
As repealing general law of usury see’ 
infra § 53. 
Persons and transactions to which 
applicable see supra § 40. 
Enoprtgyy of classification: see: supra § 


Purpose of small loan statutes: see 
supra § 38. 

Validity of small loan law conflicting 
ae initiative measure see supra 


92. Gibbs-Hargrave Shoe @o. w. 
Peek, 103 So. 672, 212 Ala. 633. 


same title and section number: 


_ wae ay 4 ay 
y 7, ya f 


‘ 


_ §§ 50-53] 


inclusive so as to prevent evasion,®* and must be 
construed most liberally as to the borrower and 
most strictly as to the lender.®4 


Affidavit negativing usury. A statute requiring 
plaintiff, in an action on a contract of three hun. 
dred dollars or less, to file an affidavit negativing 
usury has been construed to relate only to econ- 
tracts for the loan of money and to have no appli- 
cation to contracts of sale, barter, and exchange, 
nor to contracts of service or hire.®® 


[§ 51] (3) Demand Loans in Excess of Five 
Thousand Dollars Secured by Collateral. <A statute 
which provides that, where advances of money re- 
payable on demand, to an amount not less than five 
thousand dollars, are made on warehouse receipts, 
bills of lading, certifieates of stock, certificates of 
deposit, bills of exchange, bonds, or other negotia- 
ble instruments pledged as collateral security for 
such repayment, it shall be lawful to receive or to 
contract and collect as compensation for making 
such advances any sums to be agreed on, in writing, 
by the parties to such transaction, has the effect of 
removing such loans from the operation of the usury 
laws of the state,®°* so that there is no limitation on 
the amount which the parties may agree as the com- 
pensation for such advances.®7 Under such a stat- 
ute the contract for compensation must be in writ- 
ing in order to enable the lender to collect more 
than the lawful rate,®* but if it is oral, the statute 
nevertheless makes the loan nonusurious.®® Such 
a statute does not require a separate agreement per- 
taining to the compensation ;1 it is sufficient if there 
is a written contract fixing the full liability of the 
borrower,? and the contract need not state what 


93. Gibbs-Hargrave Shoe Co. v. 
Peek, supra. 
[a] Wustration—A statute may 
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ing a period of four years in excess of 
five thousand dollars and secured by 
a deposit of stock certificates as col- 
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comprises compensation and what money actually 
advaneced.* Such statute is not limited in its ap- 
plication to call loans on negotiable instruments 
only, but it applies to like loans on the securities 
therein specifically enumerated.* 


[§ 52] d. Writing Necessary under Conventional 
Interest Statute. Where a statute provides that a 
greater rate of interest than the legal rate may be 
stipulated for in writing, the phrase “in writing” 
is satisfied when interest is computed and carried 
into a written settlement of accounts,® or when, sub- 
sequent to the time of the loan, the interest is com- 
puted and embodied in a written instrument,*® or 
if the interest has been calculated and included in 
the principal sum designated in the written contract 
or obligation,’ or when, at the time the debt is in- 
curred, a check is given expressly in payment of the 
interest.5 An express agreement in writing to pay 
interest in excess of the rate permitted by statute 
in the absence of writing may be contained in let- 
ters with reference to a renewal of a note and a 
subsequent payment in accordance with the higher 
rate.° <A statute providing that any agreement for 
interest in excess of a certain rate per annum must 
be clearly expressed in writing does not render a 
note and mortgage void because of an oral agree- 
ment to pay a bonus resulting in an interest rate 
in excess of the statutory rate.1° 


[§ 53] 7. Repeal by Implication.‘ In construing 
usury statutes, as in the ease of other statutes,1” 
the courts do not favor repeals by implication.1% 
Later enactments are to be so construed as to be 
consistent with earlier statutes so far as may be 


175. 


[a] MNllustrations—(1) When an 
account of a bank charging a custom- 


be construed to include promissory 
notes given as security or evidence of 
the debt, although if ‘governed by its 
first section only, and construed ac- 
cording to the doctrine of ejusdem 
generis, it would cover only loans 
secured by some form of instrument 
binding the personal property or ef- 
fects of the borrower. Gibbs-Har- 
grave Shoe Co. wv. Peek, 103 So. 672, 
212 Ala. 633. 

94. In re Comm., 28 Pa.Dist. 236. 

95. National Novelty Import Co. 
v. Muncy, 219 P. 669, 93 Okl. 5; Alder 
v. Chapman, 219 P. 90, 91 Okl. 196; 
Clapp v. ‘Smith, 216 P. 120, 91 Okl. 
84. 


[a] hus the dismissal of an ac- 
tion on a ‘contract for purchase of 
merchandise, where the indebtedness 
was less than three hundred dollars, 
for failure to file with the petition a 
nonusury affidavit, was erroneous. 
National Novelty Import Co. v. Mun- 
cy, 219 P. 669, 93 Ok. “5. 

[b] ‘Statute is not applicable 
where a merchant sells an article of 
merchandise to a purchaser on credit, 
taking the purchaser’s note therefor. 
Clapp ‘vv. Smith, 216 P. 120, 91 Okl. 84. 


96. Hawley v. Kountlze, 89 N.Y.S. 
Ss. oo VA pp. Div. = 2100s Brumley v. 
Robinson, 200 N.Y.S. 460, 120 Misc. 
YA 

[a] Statute applied where defend- 
ant deposited certain notes not pay- 
able on demand, which on their face 
drew no interest, with stockbrokers as 
security for the payment of his mar- 
ginal account, the debit balance of 
Which was always payable on de- 
mand,:and-which was at all times dur- 


lateral security. Brumley vy. Robin- 
son, 200 N.Y.S. 460, 120 Misc. 799. 


97. Wright v. Toomey, 121 N.Y.S. 
721, 137 App.Div. 401 [aff 97 N.E. 1118, 
204 N.Y. 661]; Hawley v. Kountze, 39 
INRYES 9 SOU GAD p. Div. nonive 


98. In re Wilde, 133 F. 562 [aff 
144 #. 972, 75 C.C.A. 601]; Wright v. 
Toomey, 121 N.Y.S. 721, 137 App.Div. 
401 [aff 97 N.W. 1118, 204 N.Y. 661]; 
Hawley v. Kountze, 39 N.Y.S. SOitoued 
App. Div. 217. 


99. In te Wilde, 133 F. 562 [aft 
144 Tr, 972, 75 ©C.C.A. 601]; Wright 
V-7 Toomey, 121 NOYES. 720 137 App. 
Div. 401 [aff 97 N.E. 1118, 204 N.Y. 
661]; Hawley v. Kountze, 39 N.Y.S. 
SUT) Ss! “App Div, 6247. Brumley  v. 
ote 200 N.Y.S. 460, 120 Misc. 


1. Wright v. Toomey, 121 N.Y.S. 
721, 137 App.Div. 401 [aff 97 N.E. 1118, 
204 N.Y. 661]. 


2. Wright v. Toomey, supra. 
38. Wright v. Toomey, supra. 


4 Frost v. Stokes, 55 N.Y.Super. 
76, 10 N.Y.S. 471 [aff 25 N.E. 955, 122 
NUYS 63728 


5. In re Leeds & Co., 21 So. 617, 49 
La.Ann. 501; Allen v. Nettles, 2 So. 
602, 39 La.Ann. 788. But see Burrows 
v. Cook, 17 Iowa 436 (where the court 
asserted its right to inquire into ac- 
counts after they had been closed and 
the balance transferred to a new firm 
occasioned by a change in member- 
ship of the old firm). 


6. Brown vy. Cass County Bank, 53 
N.W. 410, 86 Iowa 527; Loan & Exch. 
Bank v. Miller, 17 S.E. 592, 39 S.c. 


er with overdrafts and conventional 
interest is closed by giving a note 
embracing the interest charged, the 
note constitutes a sufficient agree- 
ment-in writing to pay the interest. 
Loan & Exch. Bank v. Miller, 17 S.E. 
592, 39 S.C. 175. (2) When interest 
orally agreed on at the time of lend- 
ing is subsequently computed and em- 
bodied in a note, it is sufficient. 
Brown v. Cass County Bank, 53 N.W. 
410, 86 Iowa 527. 


7. Cooper v. United Security L. 
Ins., etc., Co., 38 App.D.C, 205. 

8. Merchants’, ete., Bank vy. Sar- 
ratt, 57 S.E. 621, 77 S.C..141, 122 Am. 


S.R. 562. 


9. Goodlett v. Goodlett, 84 S.B. 414, 
100 S.C. 84. 


10. Finley vy. Wyatt, 298 P. 80% 113 
Cal.App. 233. 


ll. WNegotiable Instruments Law 
as repealing usury statute see Bills 
and Notes § 47 note 6. 


12. See Statutes § 510. 


13. Johnson y. Southern Mut. 
Bldg., etc., Assoc., 25 S.B. 358, 97 Ga. 
622; Ex parte Armijo, 259 P. 820, 32 
N.M. 458; People v. Schultz, 134 N.Y. 
S. 293, 149 App.Div. 844 [appeal den 
134 N.Y.S. 1141, 149 App.Div. 956, 
dism of appeal den 98 N.E. 1111, 205 
N.Y. 587, and aff 99 N.E. 1114, 206 N. 
Y. 627]; Stribbling v. Bank of the 
Valley, 5 Rand. (26 Va.) 132, Com- 
bare Fowler v. Smith, 2 Cal. 39, 568 
(holding that the Mexican law of 
usury in force in California had been 
repealed by the customary rules of 
interest adopted by the early settlers 
of that state). 


168 [66 C.J.J 
possible,!* and are to be considered to repeal only 
such provisions of the earlier statutes as are clearly 
inconsistent.15 However, in accordance with the 
general rule,!® the later statute will repeal the for- 
mer when in conflict therewith.1* A usury statute 
providing civil consequences has been held not to 
repeal a prior statute providing criminal eonse- 
quences.?§ 


Special statutes relating to particular classes of 
loan transactions, if they do not expressly repeal 
the usury statutes in regard thereto, are given such 
construction, if reasonably possible, that both stat- 
utes can have effect;19 and where they are incon- 
sistent with each other, in some degree, the special 
statute repeals the general statute to the extent of 
such inconsistency and no further,?° and as regards 
those embraced by the class designated and no 
others.24_ Where the exception is such as to impose 
no limitation as to the rate of interest which may 
be charged, its effect is to repeal the general stat- 
ute of usury so far as it applied to the class of loan 
transactions included in the exempting statute.?? 


14. Johnson v. Southern Mut. Bldg. ; 
ete., Assoc., 25 S.E. 358, 97 Ga. 622; ing § 933. 
State v. Fleming, 61 S.W. 72, 106 1G: 


Tenn. 217; Stribbling v. Bank of the 17 
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Savings banks see Banks and Bank- 


See Statutes §§ 514-518. 
See case infra this note. 


[§§ 53-54 


Small loan statutes. A statute providing for the 
incorporation of associations for making small loans 
at an interest rate in excess of that authorized under 
the general law does not repeal the general usury 
law as to corporations organized under the statute ;?° 
it must be construed in connection with the general 
statute against usury, and as modifying the latter 
only to the extent mentioned and provided.?* It 
only relaxes the general usury law so as to allow 
the specified increase of terest on small loans by 
such corporations, and the penalties provided under 
the general usury laws apply where the increased 
rate 1s exeeeded.?® 


A revenue law imposing a tax on loans does not 
modify the usury laws by reducing the interest rate 
which the lender may reéeive.?° 


[§ 54] 8. Effect of Statutory Changes on Exist- 
ing Contracts?’—a. In General. The general rule 
is that, unless there is a elear legislative intent to 
the contrary, usury statutes will be construed to 
be prospective only, and not retrospective.2® How- 


soc.,.65 N-E. 206, 272 N.Y. 394: 
26 Dubose v. Parker, 13 Ala. 779. 
[a] Payment by borrower.—An 


Valley, 5 Rand. (26 Va.) 132. 


[a] Tiustration.—A statute pro- 
viding for a conventional rate of in- 
' terest by written agreement of the 
parties was held not in conflict with 
the general usury law, and so not a 
repeal thereof, for it only provided 
for an exceptional case to be taken 
out of, and not to be treated as with- 
in, the provisions of the general law. 
State v. Fleming, 61 S.W. 72, 106 
Tenn. 21-7. 


[b] Small ioan statute (Banking 
L. § 314) is not inconsistent with the 
general usury statute (Pen. L. § 
2400), and read together the two 
statutes provide that the taking of 
security shall be an essential element 
of the crime of usury except when the 
loan is a loan of money less than 
two hundred dollars in value, made 
in certain localities by other than cer- 
tain quasi charitable corporations. 
People v. Schultz, 134 N.Y.S. 293, 149 
App.Div. 844 [appeal den 134 N.Y.S. 
1141, 149: App.Div. 956, dism of appeal 
den 98 N.E. 1111, 205 N.Y. 587, and aff 
99 N.E. 1114, 206 N.Y. 627]. 


15. Johnson vy. Southern Mut. 
Bldg., etc., Assoc., 25 S.E. 358, 97 Ga. 
622; Stribbling v. Bank of the Valley, 
5 Rand. (26 Va.) 132. 


[a] Rule applied.—A statute pro- 
viding that no lender shall be charged 
with usury by reason of money paid 
or agreed to be paid others by the 
borrower in order to obtain a loan 
where the lender neither took nor 
contracted to take more than lawful 
interest repealed a statute providing a 
penalty for usury only in those cases 
where the lender neither took nor 
contracted to take more than lawful 
interest. Citizens’ Bank v. Heyward, 
NZSSS Hy 0905135. 1. Ce 190: 


Bank as subject to usury law: 
National bank see Banks and Banking 

§ 766 
State bank see Banks and Banking § 

450. 

Charter as exempting from opera- 
tion of general usury laws: 
Corporation see Corporations § 2106 

notes 92, 93. 


[a] Statute held repealed.—Usury 
Act (1891) § 3, which penalized all 
usurious contracts, was repealed by 
Usury Act June 12, 1909 (Comp. L. 
[1914] § 3106), which imposed the for- 
feiture only when violations are will- 


ful. Coe v. Muller, 77 So. 88, 74 Fla. 
399). 
18. 820, 


yx parte Armijo, 259 P. 
32 N.M. 458. 


[a] Same field not covered.—The 
principle of construction that a later 
Statute covering the whole subject 
repeals a former statute, although no 
absolute inconsistency between the 
two acts exists in all particulars, has 
no application-here, because the later 
Statute does not cover the same field 
as the earlier one, and does not pur- 
port to be a complete system. Ex 
parte Armijo, 259 P. 820, 32 N.M. 458. 


19. Stribbling v. Bank of the Val- 
ley, 5 Rand. (26 Va.) 132. 


20. Stribbling v. Bank of the Val- 
ley, supra. 


21. See case infra this note. 


fa] Bule applied.—Where defend- 
ant made usurious loans secured by 
salary assignments, he eannot escape 
liability on the ground that Thomp- 
son’s Shannon Code §§ 6732, 6733, re- 
lating to usury, were repealed by Acts 
(1917) © 62, relating to the lending 
of money on personal property, wages, 
or salary, it appearing that defendant 
did not obtain a license under the 
latter act so as to come within the 
terms of its protection. McWhite y. 
State, 226 S.W. 542, 143 Tenn. 222. 


22. See cases infra this note. 


[a] Rule applied to a statute ex- 
cepting demand loans on collateral se- 
curity. In re Wilde, 133 F. 562 [aff 
144 EB. 972, 75 CCGA. 601]; Hawley v. 
Kountze, 39 N.Y.S. 897, 6 App.Div. 217. 


23. Lowry v. Collateral Loan As- 
soc., 65 N.H. 1119, 172 N.Y. 633 mem; 
Lowry v. Collateral Loan Assoe., 65 
N.E. 206, 172 N.Y. 394. 


24. Lowry v. Collateral Loan As- 
soc., 65 N.W. 1119, 172 N.Y. 633 mem; 
Lowry v. Collateral Loan Assoc., 65 
N.E. 206, 172 N.Y. 394. 


25. Lowry v. Collateral Loan As- 


agreement that the borrower shall 
pay the tax in addition to the maxi- 
mum interest authorized does not 
render the tax usurious. Dubose v. 
Parker, 13 Ala. 779. 


/27. Impairment of obligation of 
contract by changing rate of interest 
see Constitutional Law § 706. 


28. Ga.—Maynard v. Marshall, 18 
S.E. 403, 91 Ga. 840. 


Md.—Williar v. Baltimore Butchers’ 
Loan, etc., Ass’n, 45 Md. 546; Grinder 
v. Nelson, 9 Gill 299, 52 Am.D. 694. 

Mass.—North Bridgewater Bank v. 
Copeland, 7 Allen 139. 


Neb.—War Finance Corporation v. 
Thornton, 226 N.W. 454, 118 Neb. 797. 


Philippine.—U. S. v. Chua, 39 Philip- 
pine 552. 

S.C.—Citizens Bank v. Heyward, 133 
S.E. 709, 185 S.C. 190; Ft. Valley Exch. 
Bank v. McMillan, 57 S.E. 630, 76 S.C. 
561; Mutual Aid, ete., Co. v. Logan, 
33 S.M, 33872, 55. SC) 2955 Tobinweve 
McNab, 30 S.E. 827, 53 S.C. 73. 


Tenn.—Hardaway v. Lilly, (Ch.A.) 
48 S.W. 712. 


Va.—Danville v. Pace, 25 Gratt. (66 
Va.) 1, 18 Am.R. 663. 


18 a v. Burgess, 36 Wis. 


[a] “fhe reason is that if the con- 
tract is legal at its inception, it can- 
not be rendered illegal by any subse- 
quent legislation for this would be 
tantamount to the impairment of the 
obligation of the contract.” U.S. v. 
Chua, 39 Philippine 552, 556. 


[b] Rule applied to: (1) A statute 
providing that a mortgage agreement 
requiring the mortgagor to pay a tax 
on the mortgage or debt secured shall 
not render the mortgage note usuri- 
ous. War Finance Corporation v. 
Thornton, 226 N.W. 454, 118 Neb. 797. 
(2) A statute providing that no lend- 
er Shall be charged with usury be- 
cause money was paid to others by 
the borrower in order to obtain the 
loan, where the lender did not ,take 
nor contract to take more than law- 
ful interest. Citizens’ Bank v. Hey- 
ward, 133 S.B. 709, 185 S.C. 190. 


[c] In Porto Rico this rule has 


For later cases, developments and changes in the law see Annotations, same tithe and section number, 


§§ 54-55] 


ever, usury statutes which do not impair the obli- 
gation of contracts by making contracts illegal whieh 
were legal at their ‘inception may constitutionally 
be made retrospective.?® Statutes which take away 
an existing defense of usury are generally held not 
to affeet the obligation of a contract, but to per- 
tain to the remedy only.*° The effect of such leg- 
islation is not to change the contract of the parties, 
but only to remove a bar to its enforcement,’! and 
where the legislature so intends, it will operate 
retrospectively,** even though the statute is passed 
pending an appeal from the judgment of an inferior 
COUruA 


[§ 55] b. Contracts Previously Usurious—(1) In 
General. The defense of usury is a statutory de- 
fense not founded on any common-law right, either 
legal or equitable.*4 It is generally considered not 
to be in the nature of a vested constitutional right 
secure against legislative invasion,*?®> but that it 
constitutes a privilege,?® and that it is within the 
power of the legislature to take it away.?”7 Thus 
the right of a debtor under a usurious contract. to 
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refuse to pay any interest,38 or to offset against the 
original debt interest already paid,?® or to reeover 
usury,*® has been held not to be a vested right. It 
has ‘been held in a few jurisdictions, however, that 
the right to defend against the payment of usury 
on a preéxisting loan is a vested right;4+! and that 
a statute which takes away an existing right to 
recover money paid on a usurious contract in excess 
of the lawful rate is unconstitutional where retro- 
active in effect;* and, also, that a statute is des- 
titute of retroactive force which authorizes a cer- 
tain class of corporations to charge a rate in excess 
of the lawful rate.t® As a general rule, the legis- 
lature has the power to validate any or all parts of 
preéxisting usurious contracts.** In some jurisdic- 
tions, however, a usurious contract, so far as it is 
void, cannot be validated by subsequent legisla- 
tion.*° The legislature may provide a remedy to 
recover usury and make it applicable to preéxist- 


ing contracts.4% 


Interest paid. The law in force at the time the 
remedy is sought on the contract governs as to the 


been applied because of a_ statute 
which provides that laws shall not 
have a retroactive effect unless they 
expressly so provide, and that in no 
case shall the retroactive effect of the 
law operate to the prejudice of rights 
acquired -under previous legislative 
action. Collazo v. Registrar, 25 Porto 
Rico 600. 

29. U.S.—Petterson v. Berry, 
Ey) 9025-60: C.CrA- 6310: 

Ark.—Woodruff v. Scruggs, 
2G qaaeAm, RT Wt. 


Conn.—Welch  v. Wadsworth, 30 
Conn. 149, 79 Am.D. 239. 
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27 Ark. 


Ind.—Andrews v. Russell, 7 Blackf. 
474; Justice vy. Charles, 1 Ind. 32, 
Smith 67. - 


Va.—Danville v. Pace, 25 Gratt. (66 
Va.) 1, 18 Am.R. 663. 


[a] Defense of usury, cither to the 
principal of a contract debt or to the 
interest thereon, may be taken away 
by legislation, both as respects previ- 
ous, as well as subsequent, contracts. 
Petterson y. Berry, 125 F. 902, 60 C.C, 
A. 610. 


30. Fwell v. Daggs, 2 S.Ct. 408, 108 
U.S. 1438, 27 L.Ed. 682; Petterson v, 
Berrys zo sh: 902, 260. CiCcA-~ 61.05 
Woodruff v. Scruggs, 27 Ark. 26, 11 
Am.R. 777; Alston v. American Mort- 
gage Co., 156 N.E. 606, 24 Ohio App. 
475 [aff 157 N.E. 374, 116 Ohio St. 
643]. But see North Bridgewater 
Bank vy. Copeland, 7 Allen (Mass.) 
139, 140 (stating that ‘it is not an 
enactment designed only to affect a 
remedy, or regulate the course of 
judicial proceedings; but, if construed 
as operating retroactively, it would 
essentially impair the rights of 
debtors as to contracts existing be- 
fore its enactment. The statute pre- 
scribing the rate of interest and pro- 
hibiting usury, and giving to debtors 
either a lawful claim to a deduction 
from the amount due on a usurious 
contract, or an action to recover the 
amount forfeited where usury has 
been paid, is not merely penal in its 
nature, or intended only as prescrib- 
ing the form or mode of remedy. It 
creates a vested right or interest in 
the debtor, which he can insist upon 
and enforce, and which passes to his 
assignee in case of insolvency’’). 

31. Iowa Savings & Loan Ass’n v. 
Heidt, 77 N.W. 1050, 107 Lowa 297, 43 
L.R.A. 689, 70 Am.S.R. 197. 


32. See cases infra this note. 

[a] Legislation held retrospective. 
—A code prohibiting a corporation 
setting up the defense of usury ap- 
plied to money borrowed prior to the 
time the statute was in force. Als- 
ton v. American Mortg. Co., 156 N.E. 
606, 24 Ohio App. 475 [aff 157 N.E. 374, 
116 Ohio ‘St. 643]. 


[b] Retrospective intention shown: 
(1) By a statute which declares: 
“No plea of usury, or defense found- 
ed upon any allegation of usury, 
shall be sustained in any court of this 
state.” Woodruff v. Scruggs, 27 Ark. 
AO 29 wi, ATNakt. (aula mCcy tise a stat= 
ute declaring that: “No corporation 
shall hereafter interpose the defense 
of usury in any action.” Danville v. 
Pace, 25 Gratt. (66 Va.) 1, 4, 18 Am. 
R. 663. 

33. Iowa Savings & Loan Ass’n v. 
Heidt, 77 N.W. 1050, 107 Iowa 297, 43 
L.R.A. 689, 70 Am.S.R. 197, 


34 Clark v. Grey, 132 So. 832, 101 
Fla. 1058. 

35. Iowa Savings & Loan Ass’n y. 
Heidt, 77 N.W. 1050, 107 Iowa 297, 48 
L.R.A. 689, 70 Am.S.R. 197; Hardaway 
v. Lilly, (Tenn.Ch.App.) 48 S.W. 712; 
Danviile v. Pace, 25 Gratt. (66 Va.) 1, 
18 Am.R. 663. 

Impairment of obligation of con- 
tract by abolishing defense of usury 
see Constitutional Law § 736. 


36. Ewell v. Dages, 2 S.Ct. 408, 108 
Ura L432 7 a6 825)? Wielch® iv. 
RE aes 30 Conn. 149, 79 Am.D. 
239. 


37. Clark v. Grey, 132 So. 832, 101 
Fla. 1058; Coe v. Muller, 77 So. 88, 
74 Fla. 399; Tennant v. Joerns, 160 
N.E. 160, 329 Ill. 34. 


33. Welch v. Wadsworth, 30 Conn. 
149) (9 Arn: Dar 89. 


39. Welch v. Wadsworth, supra. 

40. McAdoo v. Smith, 5 Baxt. 
(Tenn.) 695. 

41. Lincoln Bldg., ete., Assoc. v. 


Graham, 7 Neb. 173. 


42. Williar v. Baltimore Butchery’ 
Loan, ete., Assoc., 45 Md. 546. 


[a] Common-law basis of right to 
recover.—The right of action is not 
conferred by the statute, but it arises 
on an implied assumpsit at the com- 
mon law; the statute only fixes the 
rate of interest to which the lender 
is entitled, and all in excess of that 


rate paid to him is money received 
by him in violation of law, to which 
he has no legal right, and which the 
other party is entitled to recover back 
in an action of assumpsit as money 
had and received to his use. Williar 
v. Baltimore Butchers’ Loan, etc., As- 
soc., 45 Md. 546. 


42. Lincoln Bldg. & Sav. Assoc. v. 
Graham, 7 Neb. 173. 


44. Hinman y. Goodyear, 14 A. 804, 
56 Conn. 210; First Ecclesiastical So- 
ciety of Suffield v. Loomis, 42 Conn. 
576; Welch v. Wadsworth, 30 Conn. 
149, 79 Am.D. 239; Mechanics’, etc., 
Mut. Sav. Bank, ete., Assoc. v. Allen, 
28 Conn. 97; Grinder v. Nelson, 9 Gill 
(Md.) 299, 52 Am.D. 694. 

[a] Rule applied to statute: (1) 
Validating usurious contracts previ- 
ously made which, under the usury 
statute, were void in part. Welch v. 
Wadsworth, 30 Conn. 149, 79 Am.D. 
239; Mechanics’, etc., Mut. Sav. Bank, 
ete., Assoc. v. Allen, 28 Conn: 97. (2) 
Taking from a debtor the right to 
have payments of interest on a usuri- 
ous contract applied to the principal 
of the debt. Hinman v. Goodyear, 14 
A. 804, 56 Conn. 210. 

45. Wooley v. Alexander, 99 Ill. 
188; Commercial Bank of Canada v. 
Harris, 26 U.C.Q.B. (Ont.) 594. See 
Blackburne’s Appeal, 39 Pa. 160; Den- 


ny v. West Philadelphia Sav., ete., 
Assoc., 39 Pa. 154; Reiser v. William 
Tell Sav. Fund Assoc., 39 Pa. 137 


(all holding a statute providing that 
a former statute be construed as 
validating invalid portions of certain 
loan contracts to be unconstitutional 
because expository). 

[a] Illustration.—A usurious con- 
tract, in so far as it provided for the 
payment of interest in excess of that 
allowed by law, was absolutely void 
and could not, by any subsequent re- 
peal of the law which governed the 
contract at the time it was entered in- 
to, be made valid and binding on the 


DACs: Wooley v. Alexander, 99 Ill. 
46. Brandon vy. Green, 7 Humphr. 


(Tenn.) 130. 

[a] Bill in equity.—A statute au- 
thorizing the borrower to recover 
usury by a bill in equity, even though 
he did not defend on the ground of 
usury when sued at law, may be made 
applicable to preéxisting contraets, 
eee v. Green, 7 Humphr. (Tenn.) 
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recoupment of usurious interest paid;*7 and where 
the statute provides that all payments of usurious 
interest shall be credited on the principal, the right 
to have them so eredited becomes vested at the time 
they are made, and may not be taken away by sub- 
sequent legislation.** 


Statute of limitations. A statute shortening the 
period within which an action may be commenced 
to recover usury paid has only a prospective effect 
and does not affect a right of action which accrued 
before its passage.*® 

[§ 56] (2) Repeal. As a general rule the repeal 
of a usury law under which a contract was usurl- 
ous operates retrospectively so as to cut off the 
defense of usury and render the contract valid and 
enforceable,®° even though a bill to enforce the usu- 
rious contract had been dismissed because of usury 
under the former law.5! In some of the jurisdie- 
tions, however, it is held that, if the statute re- 
pealed declared usurious contracts, or a part there- 
of, to be void, and not merely unenforceable, the 
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repeal of such statute will not operate retrospal 
tively so as to make preéxisting usurious contracts 
enforceable ;°? but in such jurisdictions the repeal, 
without a saving clause, of a usury statute which 
does not declare the contract or any part of it void, 
but imposes a penalty or forfeiture of the whole or 
any part of the interest if the borrower sees fit 
to avail himself of the defense of usury, operates 
retrospectively so as to cut off the defense of usury 
for the future even in actions on contracts made 
while the law was in operation.>? If the statute 
repealed was such as to enter into the contract and 
modify the terms expressed therein, contracts ex- 
isting prior to its repeal are governed thereby.®4 
In Georgia contracts are governed as to usury by 
the law in effect at the time they were made, i- 
respective of subsequent changes in the law.°° 


New note for preéxisting obligation. The repeal 
of a statute making usurious contracts void will 
make a renewal thereafter of a preéxisting usurious 


47. Bowen v. Phillips, 55 Ind. 226. 

[a] Rule applied where, at the 
time a note was made, and at the time 
it was sued on, the law authorized 
recoupment of usury paid, but in the 
interim it had been prohibited. Bowen 
v. Phillips, 55 Ind. 226. 


48. Hunter v. Hatch, 45 Ill. 178; 
Parmelee v. Lawrence, 44 Ill. 405. 


fa] Thus the right to have past 
payments of usurious interest applied 
as payments on the principal is a 
right which the legislature cannot 
take away. It can direct how future 
payments are to be applied, but the 
effect of past payments must depend 
on the laws in force when they were 
made. Parmelee v.' Lawrence, 44 Ill. 
405. 

49. Slover v. Union Bank, 89 S.W. 
399, 115 Tenn. 347, 1 L.R.A.N.S. 528. 


50. U.S.—Ewell v. Daggs, 2 S.Ct. 
408, 108 U.S. 143, 27 L.Ed. 682; Pet- 
ae econ Vv. Berry, 125 F. 902, 60 C.C.A. 

10. ; 


Ark.—W oodruff v. Scruggs, 27 Ark. 
ZA ila LW wacked seme (ert 


Ind.—Wood vy. Kennedy, 19 Ind. 68; 
Andrews v. Russeli, 7 Blackf, 474. 


Me.—Holmes v. French, 68 Me. 525. 


fea curs Vv. Leavitt, 15 N.Y, 9; 


Tenn.—Hardaway v. Lilly, (Ch.A.) 
48 S.W. 712. 


Va.— Bain & Bro. v. Savage, 76 Va. 
904; Mosby v. St. Louis Mut. Ins. Co., 
31 Gratt. (72 Va.) 629; Danville v. 
pace) 25 Gratt. (66 Va.) 1, 18 Am.R. 


[a] Reason for rule.—‘‘These de- 
cisions rest upon solid ground. In- 
dependent of the nature of the for- 
feiture as a penalty, which is taken 
away by a repeal of the act, the more 
general and deeper principle on which 
they are to be supported is, that the 
right of a defendant to avoid his con- 
tract is given to him by statute, for 
purposes of its own, and not because 
it affects the merits of his obligation; 
and that whatever the statute gives, 
under such circumstances, as long as 
it remains in fieri, and not realized by 
having passed into a completed trans- 
action, may, by a subsequent statute, 
be taken away. It is a privilege that 
belongs to the remedy, and forms no 
element in the rights that inhere in 
the contract. The benefit which he 


has received as the consideration of 
the contract, which, contrary to law, 
he actually made, is just ground for 
imposing upon him, by subsequent 
legislation, the liability which he in- 
tended to incur.’”’ Twell v. Daggs, 2 
S.Ct) 408, 103 Wis? Pea yes ho 7 id: 
682. 

[b] Bule applied where a repealed 
statute made the contract void. 
Woodruff v. Scruggs, 27 Ark. 26, 11 
Am.R. 777. 

[c] Coustitutional chjections over- 
ruled.—‘‘Such laws operating with 
that effect, have been upheld, as 
against all objections on the ground 
that they deprived parties of vested 
rights or impaired the obligation of 
contracts.” Ewell v. Dagegs, 2 S.Ct. 
408, 108 U.S. 148, 150, 27 L.Ed. 682. 

51. Wallace v. Goodlett, 58 S.W. 
343, 104 Tenn. 670. 

[a] New bill proper.—After the 
repeal the court will sustain a new 
bill covering the same subject matter. 
Wallace v. Goodlett, 58 S.W. 348, 104 
Tenn. 670. 

52. Ela.—Mitchell 
Fla. 356. 


La.—De Merville v. Le Blane, 12 La. 
a 221; Daquin y. Coiron, 3 La. 


N.C.—Pond v. Horne, 65 N.C. 84. 


ioe ie eee v. Duggan, 19 S.C.L. 


Wis.—Austin v. Burgess, 
ee Morton y. Rutherford, 


Ont.—Isherwood v. Dixon, 
Ch. 314; Canada Commercial 
Harris, 26 U.C.Q.B. 594. 


[a] Mortgage.—Repeal of a stat- 
ute making a mortgage securing a 
usurious agreement utterly void does 
not give validity and foree to the 
mortgage. Isherwood vy. Dixon, 5 
Grant Ch. (Ont,) 314. 


53. Clark v. Grey, 182 So. 832, 101 
Fla. 1058; Coe v. Muller, 77 So. 88 74 
Fla. 399. : 

54. Seegar v. Seegar, 19 Ill. 121. 

_ [a] Tlustration.—A statute allow- 
Ing six per cent interest and no more 
in all cases except for money loaned 
when it allowed ten per cent, and pro- 
viding that, in an action on an in- 
strument reserving interest at a high- 
er rate.if defendant pleaded and 
proved that the instrument was not 


VevWoreett.. 1 


36 Wis. 
18 Wis. 


5 Grant 
Bank y. 


For later cases, developments and changes in the law see Annotations, 


given for money loaned, judgment 
should be for the principal and six 
per cent interest thereon, did not im- 
pose a penalty or declare a forfeiture, 
but merely modified the terms of the 
agreement as expressed in the instru- 


ment. Seegar v. Seegar, 19 Ill. 121. 
55. Maynard v. Marshall, 18 S.B. 
403, 91 Ga. 840; Broach y. Kelly, 


71 Ga. 698; Campbell & Jones v. Mur- 
ray, 62 Ga. 86; Shealy v. Toole, 56 Ga. 
210; Croom v. Jordan, 93 S.E. 538, 
20 Ga.App. 802. See also Massee y. 
Parrott, 114 S.E. 225, 29 Ga.App. 109 
(holding that L. [1916] p 48, modify- 
ing the usury laws,, cannot affect the 
application to a note made in 1914 of 
the rule laid down by the court that 
a surety on a note containing a waiver 
of a homestead and without the 
surety’s knowledge infected with 
usury is discharged); Bank of La 
Fayette v. Phipps, 101 S.E. 696, 24 Ga. 
App. 613 (holding that, even though 
part of amount of small note repre- 
sented usury, yet it having been exe- 
cuted prior to L. [1916] p 48, a charge 
that, although defendant might not 
have been surety, but might have been 
a joint obligor of note in suit, the 
charge of such interest was usurious 
so that she would not be liable there- 
on, whether she was surety or make! 
of note in suit, was error). But see 
Taylor v. Thomas, 61 Ga. 472 (holding 
that, after repeal of usury laws, 2 
new stipulation in writing added te 
the contract, for interest at a rate ir 
excess of that formerly lawful, to be 
computed from a time anterior to the 
date of the repeal, is valid and en- 
forceable). 


{a]_ Tllustrations.—(1) A statute 
amending a prior law by providing 
for forfeiture of entire interest in 
stead of usurious excess only does 
not apply to contracts made prior t 
its enactment. Croom v. Jordan, 93S 
i. 538, 20 Ga.App. 802. (2) A statute 
amending a prior law by providins 
for the forfeiture of the usurious ex: 
cess only instead of the entire inter: 
est does not apply to contracts mad 
prior to its enactment. Maynard v 
Marshall, 18 S.E. 403, 91 Ga. 840. 


[b]_ Amendments. Statute: 
amending prior statutes are to bi 
construed as intended to have opera 
tion on future transactions only, ant 
as having no retroactive purpose no’ 
plainly expressed. Croom y. Jordan 
93 S.E. 538, 20 Ga.App. 802. 


Same title and section number, 


§§ 56-59] 


contract valid and enforceable;®* and also it will 
make a note given after the repeal, for money pre- 
viously loaned at a usurious rate, valid and enforce- 
able as to the principal and lawful interest.57 


General saving statute. In jurisdictions where 
there is a general saving statute the repeal of a 
usury statute will not operate retrospectively so 
as to eut off any defense of usury unless the stat- 
ute specifically so provides.®8 


[§ 57] (3) Change of Rate or Penalty. In some 
jurisdictions, when a new enactment increases the 
rate of interest above that previously allowed, or 
decreases the penalty previously imposed, or makes 
any other changes favorable to the contract, such 
new law is held to apply to preéxisting contracts ;°° 
but, when the new law increases the penalty, pre- 
existing usurious contracts are held subject to the 
milder provisions of the law in effect when such 
contracts were made.®° In other jurisdictions, how- 
ever, a statute which increases the rate of interest 
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above that previously allowed does not apply to 
preéxisting contracts so as to make them nonusu- 
rious,®' but statutes which increase the penalty or 
extend the remedial rights of the borrower have 
been held to apply to preéxisting contracts, and not 
the milder provisions of the former law.*? 


A renewal note, containing new terms, executed 
after the repeal of a former law, the repealing stat- 
ute changing the penalty for usury, is governed by 
the law in force at the time the new note is exe- 
cuted.®3 


[§ 58] (4) Repeal of Repealing Act.6* The repeal 
of an act repealing a previous usury statute will 
not revive such statute when the latest repealing 
act shows a contrary intention on the part of the 
legislature.®® 


[§ 59] c. Contracts Previously Innocent. Con- 
tracts which were not usurious under the law in 
effect at the time they were made,*® or which, al- 


56. Kay v. Fowler, 7 T.B.Mon. 
(Ky.) 593; Flight v.. Reed, 1 H.&C. 
703, 158 Reprint 1067. 


[a] Thus, when a note usurious at 
the time it was made is renewed after 
the enactment of a statute relieving 
usurious contracts from a forfeiture 
of the whole debt and legal interest, 
and making all usurious contracts 
valid except as to usury, the renewal 
note is valid and enforceable to the 
extent of the amount actually loaned 
and lawful interest. Kay vy. Fowler, 7 
T.B.Mon. (Ky.) 593. 


57. Houser v. Planters’ Bank, 57 
Ga. 95. 


58. Jenness v. Cutler, 12 Kan. 500. 


59. Ind.—Burns vy. Anderson, 68 
Ind. 181; Highfill v. McMickle, 39 
Ind. 270; Perrin v. Lyman, 32 Ind. 16; 
Klingensmith v. Reed, 31 Ind. 389; 
Sparks v. Clapper, 30 Ind. 204; Rath- 
burn v. Wheeler, 29 Ind. 601; Starke 
v. Inman, 1 Ind. 124. 


Miss.—Archer vy. Putnam, 20 Miss. 
6. 


N.Y.—Post v. Boardman, Clarke 333 
[aff 10 Paige 580]. 


Tenn.—Hardaway v. Lilly, 
48 S.W. 712. 


Va.—Mosby v. St. Louis Mut. Ins. 
Co., 831 Gratt. (62 Va.) 629. 

60. Dunbar v. Wood, 6 Vt. 653. 

[a] Iustration.—Where a usuri- 
ous note was executed under a statute 
which avoided the usurious part of 
the contract and gave a penalty, anda 
renewal note without any change of 
interest was given under the later 
statute which avoided the whole con- 
tract, the renewal note was subject to 
the former statute. Dunbar v. Wood, 
6 Vt. 653. 

[b] In South Carolina (1) it is 
held that a subsequent statute can- 
not impose on the lender any addition- 
al penalty for charging usurious in- 
terest (Hardin v. Trimmier, 3 S.E. 46, 
27 S.C. 110), (2) but that, since there 
is a distinction between charging 
usury and receiving usury, a statute 
can impose additional penalties for 
receiving usury on preéxisting loans 
after the passage of the later act 
(Hardin v. Trimmier, supra). 


61. Latrobe v. Hulbert, 6 F. 209, 
214. 

‘Tt. is a well settled principle of 
law that whether a contract is 
usurious must be determined by the 
law in force at the time of its execu- 
tion.” Latrobe v. Hulbert, supra. 


(Ch.A.) 


62. See cases infra this note. 


_ la] Condition precedent to plead- 
ing usury.—Repeal of a statute re- 
quiring defendant to prove a tender 
of the principal in order to have the 
benefit of a plea of usury applies re- 
troactively so as to dispense with the 
necessity of such tender in an action 
ona contract existing prior to the re- 
peal of the statute. Simonton v. Vail, 
a7 Wis. 90; Root v. Pinney, 11 Wis. 


{b] Relief in equity.—An amend- 
ment which provides that the bor- 
rower at usurious rate need not pay 
legal interest in order to obtain re- 
lief in equity, whereas before he had 
had to pay legal interest if he brought 
suit, but not if he was sued, applies 
to preéxisting contracts and enables 
a borrower to redeem a usurious mort- 
gage without paying any interest. 
Barclift v. Fields, 41 So. 84, 145 Ala. 
264. 


[c] Increase of penalty.—Where a 
usurious loan was contracted under a 
statute which made usurious excess 
unlawful, a subsequent statute penal- 
izing both lender and borrower by al- 
lowing to the usurer only his principal 
and requiring the borrower to pay ten 
per cent to the school fund applied 
to the transaction. Burrows v. Cook, 
17 Iowa 436. 

63. Purvis v. Woodward, 29 So. 917, 
78 Miss. 922. 

64. Repeal of validating act see in- 
fra § 59 text and notes 69, 70. 

Retrospective effect of repeal of re- 
pealing act generally see Statutes § 
727 text and notes 83, 84. 

65. Milligan v. Cromwell, 9 P. 359, 
3 N.M. 327. 

66. U.S.—Adams v. Shirk, 117 F. 
801, 55 C.C.A. 25; Union Mortg., etc., 
Co. v. Hagood, 97 F. 360. 


Ark.—Newton v. Wilson, 
484, 

Conn.—Seymour v. Continental L. 
Ins. Co., 44 Conn. 300, 26 Am.R. 469; 
Hubbard v. Callahan, 42 Conn. 524, 
19 Am.R. 564; Kelsey v. Burgis, 24 
Conn. 446. 

Ga.—Vines v. Tift, 7 S.E. 227, 79 
Ga. 301; Tummons vy. Hamilton, 64 
Gar 137: 

Ill.—Culver v. Cougle, 46 N.E. 242, 
165 Ill. 417; Peavler v. McLaughlin, 
20 Ill.App. 536. 

Ind.—Sims v. Squires, 80 Ind. 42. 

Iowa.—Kassing v. Ordway, 69 N.W. 
1013, 100 Iowa 611. 


31 Ark. 


Ky.—Holland v. Holman, 50 S.W. 
1102, 21 Ky.L. 105; Mix v. Fidelity 
Drust, ete, Co, 44 S.W. 398,103) Ky, 
77, 19 Ky.L. 1714; Mastin v. Cochran, 
76 S.W. 343, 25 Ky.L. 712. 


Me.—Lowell v. Johnson, 14 Me. 240. 


Neb.—Richardson v. Campbell, 51 
N.W. 753, 34 Neb. 181,-33 Am.S.R. 
633 [mod 43 N.W. 405, 27 Neb. 644, 11 
L.R.A. 189]. 


Sere ener v. Lasher, 13 N.J.Eq. 
oo. 
N.Y.—Taylor v. Wing, 84 N.Y. 471. 
Ohio.—Kilgore y. Emmitt, 33 Ohio 
St. 410. 
S.C.—Ft. Valley Exch. Bank v. Mc- 
Millan, 57 S.E. 630, 76 S.C. 561; 
Mutual Aid, etc., Co. v. Logan, 33 S. 
BH. 372,55 S.C. 295; .LTobin v. McNab, 
30 S.B 8275.53 S.C. 73. 


S.D.—Guild v. Deadwood First Nat. 
Bank, 57 N.W. 499, 4.S.D. 566. 


Tex.—Watson v. Mims, 56 Tex. 451; 
Smith v. Ridley, 70 S.W. 235, 30 Tex. 
Civ. App. 158. 


Vt.—Dunbar v. Wood, 6 Vt. 653. 


Va.—Ward’s Adm’r vy. Cornett, 22 S. 
E. 494, 91 Va. 676, 49 L.R.A. 550; Rob- 
erts’ Adm’r v. Cocke, 28 Gratt. (69 
Va.) 207. 


Wash.—Wortman vy. Vorhies, 44 P. 
129, 14 Wash. 152. 


Wis.—Howland v. 
275. 

See Union Trust Co. v. Ward, 163 
8.1. 926, 202 N.C. 691 (holding that, 
where it was lawful in Tennessee 
where a loan was made to charge in- 
terest at eight per cent. a loan would 
not be held usurious when sought to 
be enforced in North Carolina). 


_[a]_ Statute held prospective.— 
Civil Code (1922) § 3637 declaring that 
loans secured upon land in South 
Carolina shall be subject to the usury 
laws of South Carolina, wherever such 
loans may be payable. Ft. Valley 
Exch. Bank v. McMillan, 57 S.E. 630, 
76 S.C. 561; Mutual, Aid, ete, Co. v. 
Logan, 33 S.E. 372, 55 S.C. 295; Tobin 
Va MeiNab, 30S... 827, 53 S.Cs 733 


[b] Conditional extension.—When 
a note bearing legal interest is extend- 
ed at lower rate upon condition, 
breach of the condition will revive 
the original rate, even though it be 
higher than allowed by an intervening 
statute. Mowry v. Mosher, 16 Wis. 
46. 


[c] Renewal notes after change of 
statute.—When a note bearing inter- 


Marr, 20 Wis. 
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though usurious at the time of their inception, were 
by later legislative action rendered valid and non- 
usurious,®? cannot be rendered usurious by a sub- 
sequent change in the law. So a claim of usury 1s 
not available where the contract was entered into 
before a usury law became effective.*® 

Repeal of curative act. A repeal of a curative 
or validating act taking away the defense of usury 
for a specified class of loans will not restore such 
defense,*® and the repeal of an act depriving a 
debtor of the right to have interest payments made 
on a usurious loan applied to the principal of the 
debt does not restore the debtor’s right to have such 
interest payments so applied.’° 

Novation. In the novation of a debt the parties 
may legally contract for the same rate of interest 
which the old debt bore, it being lawful, even 
though at the time of the novation the legal rate 
of interest is lower than that contracted for.™? 


Saving clause in a statute which lowers the max- 
imum rate chargeable under an express written con- 
tract will not sanction the inclusion in the amount 
of a new note of interest.on an old note compound- 
ed at the old rate where the old note did not pro- 
vide for the payment of interest on interest.*? 


[§ 60] d. What Contracts Are Preexisting. A 
contract is deemed to be preéxisting when all the 
terms of a binding agreement for the loan of money 
have been agreed upon before the new statute goes 


est at a rate legal at the time it was hs 


made is renewed after the legal rate 
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Sadler v. Hoover, 31 Miss. 260; 


[§§ 59-61 


into effect. It is immaterial that the money loaned 
is paid over to the borrower afterward."* How- 
ever, a mere agreement that in loans thereafter to 
be made between the parties a certain rate of in- 
terest shall be charged will not cause loans made 
after the passage of an act making such rate usu- 
rious to be regarded as preéxisting and thus exempt 
from the operation of the changed statute.’ 


Renewal note which contains new terms is a new 
contract." 


[§ 61] C. Construction of Contracts as to Usury 
—l. In General. If an agreement can reasonably 
be construed as nonusurious, it should be so con- 
strued.7® The courts will not hold a contract to 
be in violation of the usury laws unless upon a fair 
and reasonable construction of all of its terms, in 
view of the dealings of the parties, it is manifest 
that the intent of the parties was to engage in such 
a transaction as is forbidden by those laws.77 How- 
ever, they have no right to depart from the terms 
in which the contract is expressed to make legal 
what the parties have made unlawful;7® an unlaw- 
ful intent cannot be imputed as long as the acts of 
the parties admit of a construction which will 
render them lawful.7® If two reasonable construe- 
tions are possible, by one of which the contract will 
be legal and valid, while by the other it will be 
usurious and unlawful, the court will always adopt 


Mansfield Steel Corporation, 30 F.(2d) 
832, 833]. See to same effect Meaker 


has been reduced, by statute, the fact 
that the renewal note bears a different 
and lower rate of interest than the 
original, although higher than the 
then legal rate, will not render it 
usurious as a novation. It is but the 
same contract that cannot be im- 
paired. Holland v. Holman, 50 S.W. 
AMO Zea de Key. 105. 


Lowering interest rate as impair. 
ing obligation of contract see Consti- 
tutional Law § 706. 

67. First Ecclesiastical Society of 
Suffield v. Loomis, 42% Conn. 576. 


68. Neal v. Reynolds, 18 S.E. 530, 
91 Ga. 609; Brunswick Realty Co. v. 
University Inv. Co., 1384 P. 608, 438 
Utah 75. 


{a] hus promissory notes, given 
when there was no statute on the sub- 
ject of usury, and no limit as to the 
amount of interest, are not usurious, 
no matter how much past interest or 
usury was embraced in them as a 
part of the principal. Neal v. Reyn- 
olds, 18 S.E. 530, 91 Ga. 609. 


69. Edworthy v. Iowa Sav., etc., 
Assoc., 86 N.W. 315, 114 Iowa 226; 
Wallace v. Goodlett, 58 S.W. 3438, 104 
Tenn. 670. 


See Kendrick v. Kyle, 28 So. 951, 78. 


Miss. 278 (construing Tennessee 
law). 
[a] Reason for rule.—‘‘The rights 


which accrued to 
lender] under the curative act are 
saved to it, both because the re- 
peal, if it affected them would im- 
pair the obligation of a contract, and 
because it would disturb or take away 
vested rights. HWdworthy v. Iowa 
Sav., etc., Assoc., 86 N.W. 315, 114 
Iowa 220, 223. 


70. Hinman vy. Goodyear, 14 A. 804, 
56 Conn. 210. 


defendant [the 


Dennistoun & Co. y. Potts, 26 Miss. 
13. 


72. Lewis v. Dunlap, 100 S.E. 170, 
112 S.C. 544. 
73. Jump v. Johnson, 13 S.W. 843, 


12 Ky.L. 100. 


[a] Ilustrations.—(1) A demand 
note providing for a certain interest 
rate until note is paid, which is al- 
lowed to run until after the legal rate 
of interest has been reduced by stat- 
ute below that stipulated for in the 
note is regarded as a preéxisting con- 
tract, not subject to the changed stat- 
ute. Mastin v. Cochran, 76 S.W. 343, 
25 Ky.L. 712. (2) A note that has 
been barred by the statute of limita- 
tions and revived by a new promise 
made after the enactment of a stat- 
ute reducing the rate of interest be- 
low, that specified in the note is a 
preéxisting contract not subject toa 
the later statute. Vines v. Tift, 7 S. 
E. 227, 79 Ga. 301. 


74 Norcum v. Lum, 38 Miss. 299. 
75. Purvis v. Woodward, 29 So. 
917, 78 Miss. 922. 
_ 76. In re Mansfield Steel Corpora- 
tion, 30 F.(2d) 832; Clemens v. Crane, 


84 N.E. 884, 234 Ill. 215; Wilson v. 
Reed, 262 Ill. App. 230; Meaker vy. 
IMO) Tie Nias. Wiley Tbe INGE NCIS} 


Shropshire v. Commerce Farm Credit 
Co., 30 S.W.(2d) 282, 39 S.W.(2a) 11, 
120 Tex. 400 [rev (Civ.App.) 266 S.W. 
612, cert deny 52mS Ct eledse oe 4e Ese 
675, 76 L.Ed. 571]. 


“Where a transaction is susceptible 
of an innocent construction and can 
only be held usurious by wresting it 
from its relation to other facts or by 
imputing to the facts a sense and 
meaning which they cannot reasona- 
bly bear, it is the plain duty of the 
court not to decree a forfeiture but 
to uphold the contract and enforce its 
obligation.” Clemens .v. Crane, 84 N. 
E. 884, 234 Ill. 215, 238 [quot In re 


Va Piero 139) NBs 214, 2b Seba Neve 
165. x 

77. Darden v. Schuessler, 45 So. 
130, 154 Ala. 372; Cobb v. Harten- 
Stein; GiS2sPy 494" 42705 Ae Uitain lua 
[quot Cyici/ Se aSimpson dy Naw Cu aC ox 
Corporation, 8 P.(2d) 424, 425, 167 
Wash. 34 [quot Cyc]. 


78. Coleman v. Garlington, 29 S.C. 
rao. Shropshire v. Commerce 
Farm Credit Co., 30 S.W.(2d) 282, 39 
S.W.(2d) 11, 120 Tex. 400 [rev (Civ. 
App.) 266 S.W. 612, cert den 52 S.Ct. 
130, 284 U.S. 675, 76 L.Ed: 571}. 


[a] Rule applied.—A contract was 
held to provide that, on acceleration 
of maturity, at the creditor’s option, 
all interest secured by the trust deed, 
although much of it was unearned, 
should be payable. Shropshire v. 
Commerce Farm Credit Co., 30 S.W. 
(2d) 282, 39 S.W.(2d) 11, 120 Tex. 
400 [rev (Civ.App.) 266 S.W. 612, cert 
den 52 S.Ct. 130, 284 U.S. 675, 76. L. 
Ed. 571]. 


[b] Ten per cent straight.—A note 
payable in less than a year, calling for 
“10 per cent. interest straight until 
paid,” is usurious, since it contem- 
plates the payment of ten per cent 
interest for a period of less than a 
year, and hence “stipulates” for usu- 
rious interest contrary to the statute. 


Burt v. Brashears, 79 So. 182, 118 
Miss. 339. 
79. Shropshire v. Commerce Farm 


Gredit Co., 30: S.W.(2d) 282, °89 “Sow 
(2d) 11, 120 Tex. 400 [rev (Civ.App.) 
266 S.W. 612, cert den 52 S.Ct. 130, 
284 U.S..675, 76 Linde 571). 


“An unlawful intent cannot be im- 
puted as long as the acts of the par- 
ties admit of a construction which 
would render them lawful.” Norris 
v. W. C. Belcher Land Mortg. Co., 82 
ea: 500, 88 S.W. 799, 98 Tex. 176, 


For later cases, developments and changes in the law see Aunotations, same title and section number, 
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the former.’° 


80. U. S.—U. S. Savings, etc., Co. 
VAarrice its (he 27 2 
Ala.—Rapier v. Gulf City Paper 


Con Gi Ale. 26: 

Cal.—Penziner v. West_ American 
Finance Co., (App.) 14 P.(2da) 810; 
Coley v. Wolcott, 284 P. 241, 103 Cal. 
App. 140; Shelley v. Byers, 238 P. 
177, 73 Cal.App. 44. 

Iowa.—Brush y. 
287, 54 Iowa 243. 

Kan.—Ohio Inv. Co. v. Brown, 130 
P. 665, 89 Kan. 66; Lusk v. Smith, 81 
RES TL, Kank 550: 


La.—Jenkins’ Succession, 5 La.Ann. 
682. 

Minn.—Daniels v. Wilson, 21 Minn. 
530. 


Miss.—Riley v. Vanhouten, 5 Miss. 
428. 

Neb.—Tepoel v. Saunders County 
Nat. Bank, 40 N.W. 415, 24 Neb. 815. 


N.Y.—Strickland v. Henry, 73 N.Y. 
S. 12, 66 App.Div. 23; Archibald v. 
Thomas, 3 Cow. 284. 


Okl.—Martin v. Oklahoma State 
Bank, 206 P. 824, 86 Okl. 113; Forman 
v. Needles, 188 P. 1087, 78 Okl. 105. 


Utah.—Cobb y. Hartenstein, 152 P. 
424, 427, 47 Utah 174 [quot Cyc]. 


Wash.—Seattle Trust Co. v. Mor- 
gan, 9 P.(2d), 1079, 167 Wash. 567; 
Simpson vy. C. P. Cox Corporation, 8 P. 
(2d) 424, 425, 167 Wash. 34 [quot 
Cyc]; German Savings Building & 
Loan Ass’n v. Leavens, 153 P. 1092, 
89 Wash. 78; Lay v. Bouton, 131 P. 
1153,°-78 Wash. 372: Ayars v. O’Con- 
nor, 88 P. 119, 45 Wash. 132. 


Eng.—Shore v. Wilson, 9 CL&F. 355, 
8 Reprint 450. 


[a] Rule applied.—(1) A mort- 
gage should not be declared void as 
usurious where one*method of com- 
puting interest shows usury and an- 
other method does not, since proof of 
usury must be clear and convincing, 
if not beyond a reasonable doubt. 
Culmer Paint & Glass Co. v. Gleason, 
130 P. 66, 42 Utah 344. (2) A provi- 
sion of a loan agreement with insured 
that, on default in payment of inter- 
est, settlement of the loan and of 
any other indebtedness on the policy 
should be made by continuing the pol- 
icy without further notice as paid-up 
insurance of reduced amount, should 
be construed as an agreement to con- 
tinue the policy as a paid-up policy 
equal in value to the balance of the 
net reserve available to insured after 
lawful deductions had been made, and 
as so construed is not void as a stipu- 
lation for forfeiture of the policy in 
its nature uSurious. Head v. New 
Work” life Ins: ‘Co; (Mo.)) 227 Siw. 
429. (3) Where an agreement pro- 
vided for the transfer of property for 
One Hundred Forty Thousand Dollars 
with an option to repurchase within 
four months for One Hundred Fifty 
Thousand Dollars, the difference 
would be interpreted as a bonus for 
services, where such interpretation 


Peterson, 6 N.W. 


In short the general rule of inter- 
pretation and construction of such contracts may 
be said to be that the contract is not usurious when 
it may be explained on any other hypothesis.®1 


Continuous dealing as single transaction. A con- 
tract for continuous dealing consisting of advance- 
ments made on such security as is offered from time 
to time is one continuous transaction of lending or 
advancing money secured by successive pledges of 
assigned paper and not a separate transaction as 
to each note, even though the pledgor has the right 
to take up or replace any note separately.®2 


USURY 


made.’4 


was possible, rather than as usurious 
interest. Shelley v. Byers, 238 P. 177, 
73 Cal.App. 44. (4) Coupon notes 
executed for the amount of interest 
provided for in principal note and 
mortgage will be construed as evi- 
dencing the interest called for in the 
principal note, and not for an addi- 
tional amount of interest, such addi- 
tional interest being sufficient to 
make the transaction usurious. The 
Maccabees v. Pierson, 6 S.W.(2d) 305, 
177. Ark. 243. (5) Where, through 
faulty drafting, the lender, by the 
terms of the contract, agreed to be 
liable for the usurious interest and 
the borrower only acknowledged the 
receipt of the principal, the contract 
is not usurious. Alburo v. Mercado, 
44 Philippine 105. 


81. Cobb v. Hartenstein, 152 P. 
424, 427, 47 Utah 174 [quot Cyc: 
Ward v. Cornett, 22 S.E. 494, 91 Va. 
676, 49 L.R.A. 550; Graeme vy. Adams, 
23 Gratt. (64 Va.) 225, 14 Am.Rep. 
130; Campbell v. Shields, 6 Leigh (33 
Va.) 517; Simpson v. C. P. Cox Corpo- 
ration, 8 P.(2d) 424, 425, 167 Wash. 34 
[quot Cyc]; Reger v. O’Neal, 10 S.E. 
8195183) (W.Vae 159,96 LsRwA. 42'7. 


82. Commercial Security Co. v. 
Holcombe, 262 F. 657. But see Chase 
& Baker Co. v. National Trust & 
Credit Co., 215 F. 633 (holding that, 
even though an agreement by a credit 
company to purchase at a discount 
such accounts as the other party of- 
fered to it, the seller guaranteeing 
the accounts, be regarded as a sub- 
terfuge for an agreement to make 
such loans as the seller needed, in de- 
termining the question of usury the 
entire series of transactions cannot be 
regarded as a single one, but each 
loan must be considered separately in 
determining the question of its usuri- 
ous character). 


83. U. S.—Union Mortg., etc., Co. 
v. Hagood, 97 F. 360. 


Ark.—Garvin y. Linton, 
430, 37 S.W. 569, 62 Ark. 370. 

Ky.—Emig’s Adm’r v. Mutual Ben. 
L. Ins. Co., 106 S.W. 230, 127 Ky. 588, 
32 Ky.L. 484, 23 L.R.A.N.S. 828. 


Minn.—Lukens vy. Hazlett, 35 N.W. 
265, 37 Minn. 441. 


Ohio.—Bittner v. Jones, 
609, 37 OhioApp. 190. 


Wis.—Milwaukee First Nat. Bank 
v. Plankinton, 27 Wis. 177, 9 Am.R. 
453; Wood v. Lake, 13 Wis. 84. 


84. Foskin v. Laessig, (Mo.App.) 
32 S.W.(2d) 768; Cobb v. Hartenstein, 
152 P. 424, 427, 47 Utah 174 [quot 
Cyc]; Pollard v. Baylors, 6 Munf. (20 


35 S.W. 


174 N.E. 


| Va.) 433. 


85. Ala.—Rudisill Soil Pipe Co. v. 
Hastham Soil Pipe & Foundry Co., 97 
So. 219, 210 Ala. 145. 


Cal.—Sharp_ v. Mortgage Security 
Corporation of America, 9 P.(2d) 819, 
215 Cal. 287. 

Ind.T.—Ardmore Loan & ‘Trust 
ee v. Dillard, 104 S.W. 814, 7 Ind.T. 
60.1. 
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[§ 62] 2. Contracts Shown To Be Usurious Con- 
strued Strongly against Lender. 
of the usury laws are all directed against the lend- 
er, and intended for the protection of the borrower, 
contracts shown to be usurious are construed strong- 
ly against the lender.8? 


[§ 63] 3. As of What Time Character of Contract 
Determined. The character of a contract with re- 
spect to usury is determined as of the time it is 
To be usurious the contract must be so 
in the beginning ;*° if it is then legal it cannot be 
rendered usurious 


Since the penalties 


by subsequent transactions.*® 


Minn.—Strickland v. First State 
Bank of Balaton, 202 N.W. 727, 162 
Minn. 309. 

Va.—Ward’s Adm’rs v. Cornett, 22 
S.E. 494, 91 Va. 676, 49 L.R.A. 550. 

86. U.S.—Nichols vy. Fearson, 7 
Pet. 103 8 L.Ed. 623; Gaither v. 
Farmers’, etc., Bank, 1 Pet. 37, 7 L.Ed. 
43; Low v. Sutherlin, Barry & Co., 35 
F.(2d) 443; American Clearing Co. v. 
Walkill Stock Farms Co., 293 F. 58. 

Ark.—Bauer v. Wade, 282 S.W. 359, 
170 Ark. 1020. 


Cal.—Sharp.v. Mortgage Security 
Corporation of America, 9 P.(2d) 819, 
215 Cal. 287; Grall v. San Diego 
Building & Loan Ass’n, (App.) 15 P. 


(2d) 797; Penziner v. West Ameri- 
an Finance Co., (App.) 14 P.(2d) 
810. 


Ind.T.—Ardmore Loan & Trust Co. 
v. Dillard, 104 S.W. 814, 7 Ind.T. 501. 


La.—Daquin v. Coiron, 3 La. 404. 


Mass.—Ayer v. Tilden, 15 Gray 178, 
TT Am.D. 355. 


Minn.—Morse v. Wellcome, 70 N.W. 
978, 68 Minn. 210, 64 Am.S.R. 471; 
Aare! v. Creigh, 29 N.W. 154, 35 Minn. 


N.J.—Sloan v. Sommers, 
Law 509. 


N.Y.—Lesley v. Johnson, 41 Barb. 
859; Morgan v. Mechanics’ Banking 
Assoc., 19 Barb. 584. 


Tex.—Seymour Opera-House Co. vy. 
Thurston, 45 S.W. 815, 18 Tex.Civ. 
App. 417. But see Federal Mortg. 
Co. v. State Nat. Bank of Corsicana, 
(Civ.App.) 254 S.W. 1002 (holding 
that, if lenders’ retention of a por- 
tion of the money was for a lawful 
purpose, but eventually it was re- 
tained for brokerage by which they 
received more than ten per cent for 
the use of their money, the note was 
usurious, although the money so re- 
tained was included in the. note for 
the first purpose, and the transaction 
was not usurious in its inception); 
Shear Co. v. Hall, (Commn. App.) 235 
S.W. 195 [rev (Civ.App.) 215 S.wW. 
567] (holding that, where to secure a 
loan, with interest at eight per cent, 
the borrowers executed a note, with 
interest at six and one half per cent 
and a separate note for interest at the 
rate of one and one half per cent, 
aggregating One Hundred Forty- 
Hight Dollars and Highty Cents, pay- 
able in installments as the interest 
became due, and, on nonpayment of 
the first installment, the holder, un- 
der a provision authorizing him ta 
do so, declared the whole amount due 
and sold land under a deed of trust 
securing the notes for One Hundred 
Forty-Hight Dollars and Highty 
Cents, the face of the note, the con- 
tract, whether usurious or not in its 
inception, was usurious as interpret 
ed and enforced). 


Utah.—Cobb v. Hartenstein, 152 P 
424, 427, 47 Utah 174 [quot Cyc]: 

Va.—Ward’s-Adm’r v. Cornett, 22 S. 
BE. 494, 91 Va. 676, 49 L.R.A. 550; Pol: 


14 NJ. 
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This rule of construction finds its most frequent 
application in those numerous cases in which it is 
held that, when a person agrees to pay a sum of 
money by a certain date, and thereafter more than 
the legal rate of interest if the debt be not punctu- 
ally paid, such an agreement is not usurious, even 
though excessive payments actually made under the 


agreement may be usurious.*? 


[§ 64] 4. Evasion of Usury Laws. 
will closely scrutinize every suspicious transaction 
in order to ascertain its real natur 
termination of whether the contract is tainted with 
usury the court will look to the whole transaction ;*° 
it will consider the surrounding circumstances, the 
occurrence at the time of the making of the agree- 


lard v. Baylors, 6 Munf. (20 Va.) 433; 
Groves v. Graves, 1 Wash. (1 Va.) 1. 


See Neufeld v. Gudichsen, 211 Ill. 
App. 238. 


{a] Tllustrations.—(1) A loan, 
from which the lender deducted in- 
terest in the legal amount for the 
full period of the loan, did not be- 
come usurious on transfer of the bor- 
rower’s obligation to others after 
seven months, even if the amount 
deducted were paid thereby. Grall 
v. San Diego Building & Loan Ass’n, 
(CaltApp. oko) PA(2a) 27 097- (2) A 
usurious agreement subsequent to the 
contract of lean does not avoid the 
original contract if it were legal in 
its inception. Daquin v. Coiron, 3 La. 
404. (3) Money paid for the lend- 
er’s cancellation of note or surrender 
of right should not be considered 
usurious although resulting in a rate 
exceeding twelve per cent if comput- 
ed as part of interest. Penziner v. 
West American Finance Co., (Cal. 
App.) 14 P.(2d) 810. ¢4) Advance- 
ment of money loaned for improve- 
ments in installments on borrower’s 
order, as improvements progressed, 
did not render the transaction usu- 
rious. No delay in the payment of 
advances occasioned by the borrow- 
er’s voluntary act could render the 
agreement usurious. Penziner v. 
West American Finance Co., supra. 
(5) Lender’s use of money realized 
from collateral security before prin- 
cipal loan became due . does not 
amount to usury, unless it was a part 
of the agreement made at the incep- 
tion of the loan that the lender should 
have the use of such money without 
interest. Morgan Vv. Mechanics’ 
Banking Ass’n, 19 Barb. (N.Y.) 584. 
(6) Conveyance in connection with 
a loan of forty acres of land which 
the lender had never seen, but which 
was actually of little value, for 
One Thousand Dollars, was not usury, 
where the borrower refused to accept 
the deed because it did not enter into 
their original transaction. Bauer vy. 
Wade, 282 S.W. 359, 170 Ark. 1020. 


[b] Debtor’s default.—(1) By 
voluntary default, the, debtor cannot 
impose on the creditor penalties of 
the usury law not violated at the in- 
ception of the contract. Sharp v. 
Mortgage Sec. Corporation of Ameri- 
Cayo (2d) 8195215 Cal. 287... Cy VA 
bond issue contract otherwise non- 
usurious cannot be rendered usurious 
by the debtor’s default, causing ac- 
eceleraton of maturity dates of bonds 
pursuant to provisions of the con- 
tract. Low v. Sutherlin, Barry & Co., 
35 F.(2d) 443; American Clearing Co. 
v. Walkill Stock Farms Co., 293 F, 
58. 
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usury.°? 


The courts 


In the de- 


[c] “Reserved or taken’ con- 
strued.—‘These words ‘reserved or 
taken’ are found in all the British 
statutes from the time of 21 James I, 
ec. 17, to this time; and under them 
all, it has been uniformly held, that 
no subsequent taking, or agreement to 
take illegal interest, will invalidate a 
bond or other security originally free 
from corruption.” Sloan v. Som- 
mers, 14 N.J.Law 509, 514, 515. 


87. See infra §§ 114-122. 

88. Hogan v. Thompson, (Ark.) 54 
S.W.(2d) 303. 

“The law is diligent to discern any 
artifice, device or scheme to cover up 


usury.” Wilson v. Reed, 262 Ill.App. 
230, 235- 
39. Ala.—Lewis v. Hickman, 77 


So. 46, 200 Ala. 672; 
rus, 73 Ala? 111; 
64 Ala. 527; 
552. 


Cal.—Penziner v. West American 
Finance Co., (App.) 14 P.(2d) 810. 


Ga.—Manget Realty Co. v. Carolina 
Realty Co., 150 S.E. 828, 169 Ga. 495. 


Ay mates ar v. Johnston, 23 Tex. 


Wis.—Lee v. Peckham, 17 Wis. 383. 


Ascertainment of usurious element 
see infra § 65. ; 


90. Brown v. Fletcher, 244 F. 854 
[aff 253 F. 15, 165 C.C.A. 35 (cert den 


Dawson v. Bur- 
Uhlfelder v. Carter, 
Swilly v. Lyon, 18 Ala. 


39, S.Ct. 10, 248 U.S. 569, 63 L.Ed. 
425)]. 
[a] Thus a contract by the bene- 


ficiary under a testamentary trust 
containing no words of loan or in- 
timation of a borrowing, and which 
is in terms a contract of sale or as- 
signment of his beneficial interest, 
does not prevent investigation of cir- 
cumstances to test transaction for 
usury. Brown v. Fletcher, 253 F. 15, 
165 C.C.A. 35 [aff 244 F. 854, and cert 
meh S.Ct. 10, 248 U.S. 569, 63 L.Ed. 

91. U.S.—E. C. Warner Co. v. W. 
B. Foshay Co., 57 F.(2d) 656 [cert den 
52 S.Ct. 641, 286 U.S. 558, 76 L.Ed. 
1292]; Commercial Security Co. v. 
Holcombe, 262 F. 657. 


Ala.—Lewis \v. Hickman, 77 So. 46, 
200 Ala. 672; Dawson vy. Burrus, 73 
Ala. 111; Uhlfelder vy. Carter, 64 Ala. 
527; Swilly v. Lyon, 18 Ala. 552. 

Cal.—Penziner v. West, American 
Finance Co., (App.) 14 P.(2d) 810; 
Connor v. Minier, 288 P. 23, 109 Cal. 
App. 770. 

_Del.—Hance Hardware Co. v. Den- 
pgp Hall, Ine, W1b2VAet30. 1%) DelCh: 


Ga.—Manget Realty Co. v. Carolina 


*By WM. HOWARD BUCHANAN (§§ 65-108). 


ment, and the instruments drawn.°? 
look to and construe the transaction by its substance 
and effect, rather than its form,®! and, if, from a 
consideration of the whole transaction, 1t becomes 
apparent that there exists a corrupt intent to vio- 
late the usury laws, the court will permit no scheme 
or device, however ingenious, to hide the face of 


Purpose of rules. 
sion of the usury laws are intended as a guide to 
the court in arriving at the intention of the parties.®* 

[§ 65] D. Elements and Essentials*—1. In Gen- 
eral. It may be stated generally that the elements 
of usury consist of: (1) An unlawful intent.°* 
Money or money’s equivalent.®> (3) A loan or for- 


[§§ 63-65 


The court will 


The rules relative to the eva- 


(2) 


Realty Co., 150 S.E. 828, 169 Ga. 495. 


N.Y.—Quackenbos y. Sayer, 62 N.Y. 
344 [aff 2 Hun 157, 4 Thomps.&C. 
ro Birdsall v. Patterson, 51 N.Y. 


Wash.—Home Savings & Loan 
Ass’n v. Sanitary Fish Co., 286 P. 76, 
156 Wash. 80. 


Wis.—Lee v. Peckham, 17 Wis. 383. 


See Lehmann vy. Shimeall, 195 Ill. 
App. 511. 


“The law has regard only for the 
actual facts and searches for the real 
transaction between the parties, dis- 
regarding evasions, subterfuges, and 
all kinds and varieties of camouflage.” 
Home Savings & Loan Ass’n v. Sani- 
“res Fish Co., 286 P. 76, 80, 156 Wash. 


92. U.S. Klein v. Title Guaranty, 
ete., Co., 166 F. 365 [aff 178 F. 689, 
102) ,CICLAS 89) 29° _ TARCAUNES= 16.200) 
Van Vieet v. Sledge, 45 F. 743. 


hee ee v. Carter, 64 Ala. 
Ark.—Hogan v. Thompson, 54 S.W. 
(2d) 303. 


D.C.—Brown v. 
IBHOR Tsyila6 


Ill.—Cobe v. Guyer, 86 N.E. 1088, 
237 Ill. 568 [rev 139 Ill.App. 580]. 


Powe Aap v. Potter, 22 Iowa 


Slocum, 30 App. 


Ky.—Tomlin v. Morris, 82 S.W. 373, 
26 Ky.L. 681. 


La.—Coxe v. Rowley, 12 Rob. 273; 
Baker v. Garlick, 9 Rob. 125. 


Md.—Wetter v. Hardesty, 16 Md. 
11; Brown v. Waters, 2 Md.Ch. 201. 


N.Y.—Knickerbocker L. Ins. Co. v. 
Nelson, 78 N.Y. 187, 7 Abb.N.Cas. 170 
Laff 18 Hun 321]; Quackenbos v. Say- 
er, 62 N.Y. 344 [aff 2 Hun. 157, 4 
Thomps.&C, 424]. 


Pa.—Moll v. Lafferty, 153 A. 557, 
302 Pa. 354; Fitzsimons v. Baum, 
Feta 32; Scott v. Middleton, 2 Walk. 


_ Philippine.—U. S. v. Chua, 39 Phil- 
ippine 552. 
Tenn.—Donaldson v. 
Heisk. 560. 
Utah.—Cobb v. Hartenstein, 152 P. 
424, 47 Utah 174. ‘ 
Ont.—Rex v. Dube, 18 Ont.L. 367, 
14 Ont.W.R. 45. 


93. Kennedy v. Sorsby, 95 So. 891, 
209 Ala. 188. 


94 See infra § 66. 
95. See infra § 71. 


Williams, 4 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 65] 


bearance.°®® 
shall or may be returned.®* 


is allowed by law.?§ 


96. 
97. 
$8. 


See infra § 73. 
See infra § 103. 
See infra § 109. 


[a] Other statements of elements. 
—(1) “We must enquire, 1. Whether 
the subject of contract is a loan? 2. 
Whether more than lawful interest 
has been received or taken? and 3. 
Whether it is the effect of a corrupt 
agreement?” Savage, C. J., in Utica 
Bank v. Wager, 2 Cow. (N.Y.) 712, 
763 [Laff 8 Cow. 398]. @), -“Three 
things must unite to render any con- 
tract usurious. First. There must 
be a loan, express or. implied. 
Then there must be an agreement that 
the money lent, or which is the same 
thing, that which is lent for the pur- 
pose of raising money, shall be re- 
paid, and that without condition, or 
contingency. ‘And, lastly, there must 
be an agreement to pay a greater rate 
of interest than that allowed by stat- 


ute.’ Harris, J., in Leavitt v. De 
Launy, 4 N.Y. 363, 369; Tyler Usury 
p 110. (3) “There are four requisites 


of a usurious transaction: (1) There 
must be a loan, express or implied; 
(2) an understanding between the 
parties that the money lent shall be 
returned; (3) that for such loan a 
greater rate of interest than is al- 
lowed by law shall be paid or agreed 
to be paid, as the case may be; and 
(4) there must exist a corrupt intent 
to take more than the legal rate for 
the use of the money loaned.” Doster 
ve bn Slish,-67 (Sib 154, 955 1 bee IN. 
339 [quot Clark v. Grey, 132 So. 832, 
834, 101 Fla. 1058; Ector v. Osborne, 
103 S.E. 388, 389, 179 N.C. 667, 13 A.L. 
R. 1207]. (4) “There are generally 
speaking, four elements of usury: 
(1) A loan or forbearance of money, 
either express or implied; (2) upon 
an understanding that principal shall 
be or may be returned; (3) and that 
for such loan or forbearance a great- 
er profit than is authorized by law 
shall be paid or agreed to be paid; 
(4) entered into with an intention to 
violate the law.” Planters’ Nat: Bank 
of Virginia v. Wysong & Miles Cce., 
99S. Bo 199, 202, 5177 N-C.. 380 [cert 
den 40 S.Ct. 13, 250 U.S. 666, 63 L.Ed. 
1197, and error dism 40 S.Ct. 343, 251 
U.S. 568, 64 L.Ed. 418]. 

99. U.S.—E. C. Warner Co. v. W. 
B. Foshay Co., 57 F.(2d) 656° [cert 
den 52 S.Ct. 641, 286 U.S. 558, 76 L.Ed. 
1292]; Von Rosen vy. Dean, 41 F.(2d) 
982; Tennessee Finance Co. v. 
Thompson, 278 F. 597; Ringer v. Vir- 
Sine DiInber CO aloe. L001; oiniwre 
Kellogg, 113 F. 120 [aff 121 F. 3338, 
57 C.C.A. 547]. 

Ariz.—Blaisdell v. Steinfeld, 137 P. 
555, 568, 15 Ariz. 155 [quot Cyc]. 

Cal.—Terry Trading Corporation v. 
Barsky, 292 Pi 474, 210 Cal. 428. 

Del.—Hance Hardware Co. v., Den- 
bigh Hall, Inc., 152 A. 130, 17 Del.Ch. 
234. 

Idaho.—Stevens v. Home Sav., etc., 
Assoc., 51 P. 779, 986, 5 Idaho 741. 

Ill.—Clemons v. Crane, 84 N.E. 884, 
ok Le soe fativeloo wLll.App. » 68): 
Cooper v. Nock, 27 Ill. 301; Manu- 
facturers’ Finance Trust v. Stone, 251 
Tll.App. 414. 

La.—Murff v. Jamison, 1238 So. 516, 
11 La.App. 418. 

Md.—Corozza v. Federal Finance & 


Credit Co., 131 A. 332, 149 Md. 223, 
LI 8 Gl be 
Minn.—Trauernicht v. Kingston, 


(4) An understanding that the loan 
(5) The exaction for 
the use of the loan of something in excess of what 
To determine whether all these 
requisites are present, the court will disregard the 


USURY 


195 N.W. 278, 156 Minn. 442; Lukens 
v. Hazlett, 35 N.W. 265, 37 Minn. 441. 


is Vv. UR otiwotlen, (App.) 7 S.W.(2d) 
484; Allen v. Newton, 266 S.W. 327, 
3829, 219 Mo.App. 74 [quot Cyer; Gen- 
eral Motors Acceptance Corporation v. 
paged 262 S.W. 425, 218 Mo.App. 


N.J.—Norton v. Nathanson, 97 A. 
166, 85 N.J.Eq. 409 [aff 99 A. 1070, 86 
N.J.Eq. 433, and 99 A. 1071, 86 N.J.1a. 
434, 435]. 


N.Y.—Brown v. Champlin, 66 N.Y. 
214; Bishop v. Rider, 255 N.Y.S. 787, 
235 App.Div. 736, 143 Mise. 291: 
Schanz.v. Sotscheck, 145 N.Y.S. 778, 
160 App.Div. 798; Hall v. Eagle Ins. 
Co. of London, Eng., 136 N.Y.S. 774, 
151 App.Div. 815 [aff 105 N.E. 1085, 
211 N.Y. 507]; Bethlehem Finance 
Corporation v. Schuller, 209 N.Y.S. 
228, 124 Misc. 741; William H. Henry 
& Co. v. Fry, 137 N.Y.S. 894, 78 Misc. 
130; Willson v. Fisher, 135 N.Y.S. 
532, 75 Misc. 382 [aff 139 N.Y.S. 1150, 
155 App.Div. 877]. 

N.C.—Monk v. 
519,:172-N.C, 516. 

Okl1.—Dies v. Bank of Commerce of 
Sapulpa, 229 P. 474, 100 Okl. 205. 

Pa.—Carnell vy. Hulstrung, 39 Pa. 
Comsi2t; 

Philippine.—U. S. v. Chua, 39 Phil- 
ippine 552. 

Tenn.—Personal Finance Co. v. 
Hammack, 45 S.W.(2d) 528, 163 Tenn. 
641; Mallory v. Columbia Mortgage & 
Trust Co., 263-S.W. 68, 150 Tenn. 219; 


Goldstein, 90 S.E. 


McWhite v. State, 226 S.W. 542, 143 
Tenn. 222. 
Tex.—Independent Lumber Co. v. 


Gulf State Bank, (Civ.App.) 299 S.W. 
939. 


Wash.—Cannon v. Seattle Title 
Trust Co:, 252 P. 699, 142 Wash. 2135 
Washington Fire Ins. Co. v. Maple 
Valley iIbumber Co., 188 "PP: 553, (77 
Wash. 686. 

[a] “The character of a transac- 
tion is not to be judged by the mere 
verbal raiment in which the parties 
have clothed it, but by its true char- 
acter as disclosed by the whole evi- 
dence.”” Clemons v. Crane, 84 N.E. 
884, 889, 234 Ill. 215 [aff 135 I1l.App. 
68]; Manufacturers Finance Trust 
v. Stone, 251 Ill.App. 414, 420. 


[b] Reason for rule.—‘If it were 
otherwise, every species of fraud, op- 
pression and wrong, might be perpe- 
trated with perfect impunity.’”’ Coop- 
er v. Nock, 27 Ill. 301, 302 [quot Clem- 
ons v. Crane, 84 N.E. 884, 889, 234 Ill. 
215 (aff.135: Tll.App. 68) ]. 


Construction of contracts as to 
usury generally see supra §§ 47-52. 


1. U.S.—In re Bibbey, 9 F.(2d) 944, 
945 [quot Cyc]; In re Kellogg, 113 F. 
120-Laff} 121; By.333, 57 CCA. 647]. 


Ariz.—Blaisdell v. Steinfeld, 137 P. 
55, D68, 15.Ariz: 165 [quot Cyc]. 


Idaho.—Stevens v. Home Sav., etc., 
Assoc., 51 P. 779, 986, 5 Idaho 741. 
Ill.—Cooper v. Nock, 27 Ill. 301. 
La.—Anderson v. Coxe, 11 La.Ann. 
638; Daquin v. Coiron, 3 La. 387. 
Minn.—Lukens v. Hazlett, 35 N.W. 


265, 37 Minn. 441; Ward v. Anderberg, 
17 N.W. 630, 31 Minn. 304. 


N.¥.—Fiedler v. Darrin, 


50 N.Y. 
43.7...) ese 
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form which the transaction may take, and look only 
to its substanee,®® and if all the requisites are pres: 
ent, the transaction will be condemned as usurious,! 
whatever form it may assume and despite any 
disguise it may wear,” 


but if any one of these 


N.C.—Monk vy. Goldstein, 90 S.E. 
619, 72 Ce 5G; 


Pa.—Carnell v. Hulstrung, 39 Pa. 
Co..121. ; 
Seas cL v. Napier, 22 Tex. 

Eng.—Floyer v. Edwards, Cowp. 
112, 114, 98 Reprint 995. 

2. U.S.—Missouri, Kansas,  etc., 


Trust Co. v. Krumseig, 19 S.Ct. 179; 
172 U.S: 35243. Led. 474; In re Bib- 
bey, 9 F. (24) 944, 945 [quot Cyeie 
Le Sueur v. Manufacturers’ Finance 
Co., 285 F. 490 [cert den 43 S.Ct. 432, 
261 U.S. 621, 67 L.Ed. 831]. 


Ala.—Boyd v. Dent, 113 So. 11, 216 
Ala. 171; Crowson v. Cody, 96 So. 875, 
209 Ala. 674; Lewis v. Hickman, 77 
So. 46, 200 Ala. 672; Blue v. First 
or Bank of Elba, 75 So. 577, 200 Ala. 


Ark.—Home Bldg. & Say. Ass’n v. 
Shotwell, 88 S.W.(2d) 552, 183 Ark. 
750; Dickinson-Reed-Randerson Co. 
v. Stroupe, 275 S.W. 520, 169 Ark. 
277; Habach v. Johnson, 201 S.W. 286, 
132) APkKy)3'7 4. 


Conn.—Douglass v. Boulevard Co., 
100 A. 1067, 91 Conn. 601. 


Ga.—Bank of Lumpkin v. Farmers’ 
State Bank, 132 S.E. 221, 161 Ga. 801 
[rev 126 S.B. 280, 33 Ga. App. ale Wa FS 
Young v. First Nat. Bank, 95 S.E. 381, 
22 Ga. App. 58. 


Ill.—Aldrich v. Aldrich, 260 Ill.App. 


333; Springer v. Mack, 222 Ill.App. 
tee Van Hamm y. Tox, 207 Ill.App. 


Ky.—Williams v. Eagle Bank, 189 
S.W. 8838, 172 Ky. 541. 


Md.—Carozza v. Federal Finance 
& Credit Co., 131 A. 332, 149 Md. 223, 
43, cA duel. 


eee es v. Flower, 152 N.E. 
oo. 


Mich.—Continental Nat. 
Chicago, Ill., v. Fleming, 
656, 170 Mich. 624. 


Mo.—Bahl v. Miles, 6 S.W.(2d) 661, 
222 Mo.App. 984; Tobin v. Neuman, 
(App.) 271 S.W. $42: Allen v. Newton, 
266 S.W. 327, 219 Mo.App. 74. 


N.Y.—Fiedler v. Darrin, 50 N.Y. 
437; Halsey v. Winant, 251 N.Y.S. 
81, 233 App.Div. 103 [rev 180 N.E. 253, 
258 N.Y. 512, motion den 182 N.E. 165, 
182, 259 N.Y. 525, 562, cert den 53 
S.Ct. 20, and motion den 180 N.E. 338, 
958 N.Y. 574]; Brown v. Robinson, 
100 N.Y.S. 387, 173 App.Div. 583; 
Michaels v. Single, 246 N.Y.S. 17, 138 
Misc. 446 [aff 251 N.Y.S. 889, 233 "App. 
Div. 890]; United Thrift Plan v. 
Goldstein, 234 N.Y.S. 592, 134 Misc. 


Bank of 
134 N.W. 


hil Weaver Hardware Co. v. Solomo- 
vitz, 163 N.Y.S. 121, 98 Mise. 413; 
Seymour v. Strong, 4 Hill 255. 


Okl.—Dies_ v. Bans of Commerce 
of Sapulpa, 229 P. 474, 100 Okl. 205. 


Tex.—Hudmon v. Foster, (Civ.App.) 
210 S.W. 262 [rev (Commn.App.) 231 
S.W. 346]. 


Utah.—Cobb v. Hartenstein, 152 P. 
424, 47 Utah 174. 

Va.—Baker v. Lynchburg Nat. 
Bank, 91 S.E. 157,120 Va. 208. 

Wash.—Hill v. City of Seattle, 185 

Pi; 631,108 Wash. 572. 

Wis.—Friedman v. Wisconsin Ac- 
ceptance Corporation, 210 N.W. 831, 
192 Wis. 58, 53 A.L.R. 758. 

Eng.—Kent v. Lowen, 1 Campb. 177, 
170 Reprint’ 919. 
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requisites is lacking, the transaction is not usurious, 
although it may bear the outward marks of usury.’ 

[§ 66] 2. Intent‘—a. In General. To constitute 
the offense of usury there must be an intent to do 
something which is in violation of the statute.° 


3. U.S.—In re Bibbey, 9 F.(2d) 
944, 945 [quot Cyc]. 

Ariz.—Blaisdell v. Steinfeld, 137 P. 
555, 568, 15 Ariz. 155 [quot Cyc]. 

Mo.—Allen vy. Newton, 266 S.W. 327, 
219 Mo.App. 74. 

N.Y.—Brown vy. Champlin, 66 N.Y. 
214; Thurston v. Cornell, 38 N.Y. 281, 
7 Transer.A. 258; Leavitt v. Pell, 27 
Barb. 322 [aff 25 N.Y. 474]. 

N.C.—Smith v. Page Trust Co., 141 
S\E. 575, 195 N.C. 183; Doster v. Eng- 
lish, 67. S:m) 754, 152 N.C. 339. 

Or.—Balfour v. Davis, 12 P. 89, 14 
Or. 47. 


4. Unlawful intent as essextial to 
criminal liability see infra § 413. 

5. U.S.—Missouri, Kansas, etc., 
Trust Cos vy. Krumseig, 19. SiCt. 179; 
172 U.S. 351, 43 L.Ed. 474; U.S. 
gage Co. v. Sperry, 11 S.Ct. 321, 
U.S. 318, 34 L.Hd. 969 [rev 26 F. 727]; 
U. S. Bank v. Waggener, 9 Pet. 378, 
399, 9 L.Ed. 163; Atwood v. Deming 
Inv. Co., 55 F.(2d) 180; Equitable 
Trust Co. v. A. C. White Lumber Co., 
41 F.(2d) 60; Medical Arts Bldg. Co. 
v. Southern Finance & Development 
Co., 29 F.(2a) 969; In re Bibbey, 9 F. 
(2d) 944,-945 fauot Cyc]; Philadel- 
phia Warehouse Co. v. Seeman, 7 F. 
(2d) 999 [aff 47 S.Ct. 626, 274 U.S. 403, 
71 L.Ed. 1123]; In re Fishel, Nessler 
& Co., 192 F. 412. 

Ala.—Elba Bank & Trust Co. v. 
Davis, 102 So. 117, 119, 212 Ala. 176 
[quot Cyc]; Irby v. Commercial Nat. 
Bank of Eufaula, 95 So. 28, 208 Ala. 
Gl) Wald we Crum, 9.2) So. 252, 1267 
Ala. 132; Scheuer, Wise & Co. v. New 
York Life Ins. Co., 82 So. 157, 203 Ala. 
12:7; Dominey’ v. Dowling-Martin 
Grocery Co., 76 So. 977, 200 Ala. 619; 
Van Bell v. Fordney, 79 Ala. 76. 


Ariz.—Blaisdell v. Steinfeld, 137 P. 
555; 568, 15 Ariz. 155 [quot Cye]. 


Ark.—Simpson v. Smith Sav. Soc., 
12 S.W.(2d) 890, 178 Ark. 921; Briant 
v. Carl-Lee Bros., 249 S.W. 577, 158 
Ark. 62; Gilliam v. Peebles, 223 S.W. 
14, 144 Ark. 578; Briggs v. Steel, 121 
S.W. 754, 91 Ark. 458; Garvin v. Lin- 
ton, 35° S.W. 430, 37 S.W. 569, 62 Ark. 
370; Jordan v. Mitchell, 25 Ark. 258; 
Moody v. Hawkins, 25 Ark. 191; Greg- 
ory v. Bewly, 9 Ark. 22. 

Cal.—Terry Trading Corporation v. 
Barsiyn 292) “Po 4t4 290) Cal. 423% 
Lamb v. Herndon, 275 P. 503, 97 Cal. 
App. 193. 


Conn.—Contino v. Turello, 126 A. 
(25, eL0l) Conn -555. 

Ga.—Loganville Banking Co. v. For- 
rester, 84 S.H. 961, 143 Ga. 302, L.R.A. 
1915D 1195 [answer to certified ques- 
tion conformed to 87 S.E. 694, 17 Ga. 
App. 246]; Bellerby v. Goodwyn, 37 8S. 
BE. 376, 112 Ga. 306. 

Idaho.--Easton y. Butterfield Live 
Stock Co., 279 P. 716, 48 Idaho 153; 
Anderson v. Creamery Package Mfg. 
Co., 67 P. 493, 8 Idaho 200, 56 L.R.A. 
554, 101 Am.S.R. 188. 


Il1l.—Builder’s Bond & Mortg. Co. 
v. Bickley, 262 Ill.App. 603; Curtis v. 
Le Moyne, 248 I1l.App. 99 [cert den 
49 S.Ct. 80, 278 U.S. 645, 73 L.Ed. 558]; 
Trainor v. German-American Sav., 
etc., Assoc., 102 Ill.App. 604 [rev on 
other grounds 68 N.E. 650, 204 Tl1. 
616]. But see Van Hamm v. Fox, 207 
Ill.App. 469. 


Ind.—Gale v. Grannis, 9 Ind. 140. 
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Kt 


Iowa.—Partch v. Krogman, 210 N. 
W. 612, 615, 202 Iowa 524 [cit Cyc]. 

Ky.—tTrimble v. McGuire, 4 Ky.L. 
986. 


Md.—Carozza v. Federal Finance & 
Credit Co., 131 A. 332, 149 Md. 223, 43 
A.L.R. 1; Duncan v. Maryland Sav. 
Inst., 10 Gill & J. 299. 


Mich.—Ferguson vy. Grand Rapids 
Land Contract Co., 218 N.W. 685, 242 
Mich. 314, 63 A.L.R. 820; Domboora- 
jian v. Woodruff, 214 N.W. 113, 239 
Mich. 1; Flax v. Mutual Building & 
Loan Ass’n of Bay County, 165 N.W. 
835, 198 Mich. 676 [cit Cyc]; Hames 
v. Barber, 158 N.W. 218, 192 Mich. 1; 
Green v. Grant, 96 N.W. 583, 134 Mich. 
462. 


Minn.—Patterson v. Wyman, 170 N. 
W. 928, 142 Minn. 70; Jackson v. Tra- 
vis, 44 N.W. 316, 42 Minn. 438; Ward 
v. Anderberg, 17 N.W. 630, 31 Minn. 
304. 


Mo.—Tobin v. Neuman, (App.) 271 
S.W. 842; Allen v. Newton, 266 S.W. 
327, 329, 219 Mo.App. 74 [quot Cyc]. 


N.J.—Howell v. Auten, 2 N.J.Eq. 
44; Maltese Holding Corporation v. 
Crowley, 149 A. 47, 8 N.J.Misc. 86. 


N.M.—Priestley v. Law, 262’P. 931, 
30 NED .176ceAmerican Inveneor Vv. 
Lyons, 218 P. 183, 29 N.M. 1; 
v. Henry, 89. B. 305, 14 N.M. 181, 25 
IReASNES: 2/75: 


N.Y.—Halsey v. Winant, 180 N.B. 
253, 258 N.Y. 512 [motion den 180 N. 
BK. 338, 258 N.Y. 574, 182 N.E. 165, 259 
ING. 5250 Oo ON. Bk Si2, 209) NEY. O64, 
and cert den 53 S.Ct. 20]; Brown v. 
Robinson, 120 N.E. 694, 224 N.Y. 301; 
Hartley v. Eagle Ins. Co. of London, 
Bng., PL8eN. By 622, 222 - Ne 178, 3 A. 
GIRS 13793 Orvis! wv. “Curtiss, £62 (N. BY 
690, 157 N.Y. 657, 68 Am.S.R. 810 [mo- 
tion den, 53) NB). 1129. U5 9 NOY. Loe ls 
Rosenstein v. Fox, 44 N.E. 1027, 150 
N.Y. 354; Brown v. Champlin, 66 N.Y. 
214; Fiedler v. Darrin, 50 N.Y. 487; 
Thurston) vi Cornell, 38> NaYo 281, % 
Transcr.A. 258; Thomas v. Murray, 
32 N.Y. 605 [rev 34 Barb. 157]; Con- 
dit v. Baldwin, 21 N.Y. 221, 78 Am.D. 
137; Bishop v. Rider, 2505 *N.Y-S: 787, 
235 App.Div. 736, 143 Misc. 291; Hal- 
sey v. Winant, 251 N.Y.S. 81, 233 App. 
Div. 103 [rev on other grounds 180 N. 
BE. 253, 258 N.Y. 512, motion den 182 N. 
Hy 165,79 1825) 259 NOY. b25, 562.) (cert 
den 53 S.Ct. 20, and motion den 180 
N.E. 338, 258 N.Y. 574]; Slizewski v. 
Kozaka, 208 N.Y.S. 805, 212 App.Div. 
474; Keyes v. Moultrie, 16 N.Y.Super. 
1; Weaver Hardware Co. v. Solomo- 
Witz, 168° IN.YeS. a1 215 1985 Miser 413): 
Wilkie v. Roosevelt, 3 Johns.Ch. 206, 
2 Am.D. 149; Bardwell v. Howe, 
Clarke 281. 


N.C.—Ripple v. Mortgage & Ac- 
eceptance Corporation, 187 S.B. 156, 
193 N.C. 422; Ector v. Osborne, 103 
S.B. 388, 179 N.C. 667, 13 A.L.R. 1207; 
Bank of North America v. Wysong & 
Miles) (Cor m O9se Sub, Sabla ViGeeNa Gar oo 4 
[cert den 40 S.Ct. 13, 250 U.S. 666, 63 


L.HWd. 1197, and error dism 40 S.Ct. 
343,) 251% UiS.) 15688) 645 da biday 41/89): 
Planters’ Nat. Bank of Virginia v. 


Wysong & Miles Co., 99 S.B. 199, 202, 
177 N.C. 380 [cert den 40 S.Ct. 13, 250 
U.S. 666, 63 L.Ed. 1197, and error dism 
40 S.Ct. 343, 25100WS. vb6S 64 Vlas 
418]; Monk v. Goldstein, 90 S.E. 519, 
172 N.C. 516; MacRackan v. Bank of 
Columbus, 80 S.E. 184, 164 N.C. 24, 49 
L.R.A.N.S. 1043; Doster v. English, 


Armijo | 
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has been held that it is sufficient if this unlawful 
intent is entertained by the lender alone, against 
whom the usury acts are aimed, and the fact that 
the borrower does not know that he is paying usu- 
rious interest is immaterial.® i 


But in some juris- 


67 S.E. 754, 152 N.C. 339. 


N.D.—Gold-Stabeck Loan & Credit 
Co. v. Kinney, 157 N.W. 482, 33 N.D. 
495. 


Okl.—Porter v. Rott, 243 P. 160, 116 
Okl. 3; Martin v. Gklahoma State 
Bank, 206 P. 824, 86 Okl./113; Holt 
vy. A®tna Building & Loan Ass’n, 196 
P. 872, 78 OKl. 307; Deming Inv. Co: 
v. Grigsby, 163. P. 530, 65 Okl. 88; 
Covington,v. Fisher, 97 P. 615, 22 Okl. 
207. 


Or.—Fidelity Sec. Corporation vy. 
Brugman, 1'P.(2d) 131, 137 Or: 38 ire 
A,L.R. 1333; Lorber v. Marshall, 264 
P. 438, 124 Or? 272; Washington Nat. 
Bldg. & Inv. Ass’n v. Stanley, 63 P. 
489, 38 Or. 319, 58 L.R.A. 816, 84 Am. 
S:R. 793; Balfour v. Davis, 12 P. 89) 
14 Or. 47. 


R.I.—Daniels v. Mowry, 1 R.I. 151. 


Tenn.—Doak vy. Snapp, 1 Coldw. 
180; Hamilton v. Moore, 7 Humphr. 
- Turney y. State Bank, 5 Humphr. 


Tex.—Armstrong v. Continental 
Nat. Bank, 44 S.W.(2d) 1111; Arm=- 
strong v. City Nat. Bank of Galves- 
ton, (Civ.App.) 16 S.W.(2d) 954 [eert 
den 50 S.Ct. 333, 281 U.S. 737, 74 L.Ed. 
1152]; C. C. Slaughter Co, v. Eller, 
(Civ.App.) 196 S.W. 704. 


Utah.—Cobb v. Hartenstein, 152 P. 
424, 47 Utah 174 


Va.—Childers v. Deane, 
(25 Va.) 406. 


Wash.—Washington Fire Ins. Co. 
v. Maple Valley Lumber Co., 138 P. 
553, 556, 77 Wash. 686 [cit Cyc]. 


W.Va.—Pfeister v. Wheeling Bldg. 
Assoc., 19 W.Va. 676; Jarrett v. Nick- 
ell, 9) W.Va. 345. 


Wis.—Grant v. Merrill, 36 Wis. 390; 
Fay v. Lovejoy, 20 Wis. 407; Otto v. 
Durege, 14 Wis. 571. 

And see cases infra notes 6, 7. 


[a] Thus, where the lender has 
taken. transfers of expectancies, 
whose value, computed simply accord- 
ing to the Carlisle Tables, exceeds by 
a comparatively small amount the 
amount loaned and legal interest, 
which expectancies are subject to 
hazards which may defeat not only 
payment of interest, but payment of 
full principal, the intention of parties 
must control on the question of usu- 
ry. Brown v. Robinson, 120 N.B. 694, 
224 N.Y. 301. 


[b] Restatement of rule.—‘‘To 
constitute usury, within the prohibi- 
tions of the law, there must be an 
intention knowingly to contract for 
or to take usurious interest; for if 
neither party intend it, but act bona 
fide and innocently, the law will not 
infer a corrupt agreement.” U. S. 
Bank v. Waggener, 9 Pet. (U.S.) 378, 
399, 9 L.Ed. 163 [quot C. C. Slaugh- 
ter Co. v. Bller, (Tex.Civ.App.) 196 S. 
W. 704]. 


6. U.S.—Brown v. Grundy, 111 F. 
15 (applying Arkansas statute). 


_Ala.—Elba Bank & Trust Co. v. Da- 
vis, 102 So. 117, 119, 212 Ala. 176 [cit 
Cyc]; Wright v. Elliott, 1 Stew. 391. 


Ark.—Jones v. Phillippe, 206 S.W. 
40, 1385 Ark. 578; Garvin vy. Linton, 
35 S.W. 430, 37 S.W. 569, 62 Ark. 370. 

Minn.—Jackson v. Travis, 44 N.W. 


316, 42 Minn. 438; Lukens vy. Hazlett, 
35 N.W. 25, 37 Minn. 441. 


4 Rand. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 66-68] 


dictions it has been held or said that usury can be 
predicated only of a contract, and cannot exist un- 
less the unlawful intent is shared by both lender 
and borrower; that is, the excessive payment must 
have been made and received in accordance with 


the terms of a mutual agreement.’ 


[§ 67] b. When Corrupt Intent Is Significant. 
When a contract is honest on its face, proof of the 
existence of a corrupt intention to evade the usury 
laws is important as showing that the transaction 
is really a cloak to disguise usurious dealing,® just 


as good faith and absence of such 


, 


Pa.—Craig v. Pleiss, 26 Pa. 271. 


Wis.—Milwaukee First Nat. Bank 
v. Plankinton, 27 Wis. 177, 9 Am.R. 
453 [expl and dist Otto v. Durege, 14 
Wass 5711). 


[a] Reasons for rule.—(1) 
idéa sof) a corrupt —contract -. 2. 
which expressly stipulates for more 
than six per cent., is derived from 
the English statutes which were nev- 
aer in force here. The statute of 37 
Hen. VIII, c. 9, which fixed the rate 
ef interest in England at ten per 
cent.; thevstatute of 21 Jac. I, c.. 17, 
which reduced it to eight per cent.; 
the statute of 12 Car. II, c. 13, which 
reduced it to six per cent., and the 
statute of 12 Anne, c. 16, which reduc- 
ed it to five per cent., all use the ex- 
pression corrupt bargain, loan, or ex- 
change, in defining the offence, and 
the adjudications under these statutes 
are often quoted here without advert- 
ing to the fact that our statute con- 
tains no such expression. ‘No per- 
son shall directly or indirectly, for 
any bonds or contracts to be made 
after the publication of this act, take 
for the loan or use of money, or any 
other commodities, above the value of 
six pounds for the forbearance of 
one hundred pounds on the value 
thereof, for one year, and so propor- 
tionably for a greater or lesser sum.’ 
And then comes the definition of the 
offence—‘if any person or persons 
whatsoever do or shall receive or take 
more than six pounds per cent. per 
annum on any such bond or contract 
aé aforesaid, upon conviction thereof,’ 
etc. Fhere is not a word here about 
corrupt bargains or contracts. ‘Any 
bonds or contracts’ may be the sub- 
ject of usurious payments. The of- 
fence consists not in bargaining for 
more than six per cent., but in taking 
it on any bond or contract. i pO 
The imagined necessity then of a cor- 
rupt bargain to complete the offence 
of usury, favoured as it no doubt has 
been by loose expressions of judges, 
is wholly without foundation in.our 
statute.” Craig v. Pleiss, 26 Pa. 271, 
2738. (2) “These laws are enacted to 
protect the weak and necessitous from 
Oppression. The borrower is not par- 
ticeps criminis with the lender, what- 
ever his knowledge or intention may 
be. The lender alone is the violator 
of the law, and against him alone are 
its penalties enacted. It would be in- 
deed strange if the only party who 
could violate the law had intention- 
ally done so, and could escape its pen- 
alty because by some device or de- 
ception he had so deceived the bor- 
rower as to conceal from him the fact 
that he was taking usury.” Lukens 
v. Hazlett, 35 N.W. 265, 37 Minn. 441, 
443. 

7. Conn.—Smith v. Beach, 3 Day 
268. 

Fla.—Hayward & Austin v. 
Baron, 4 Fla. 404. 

Mass.—Hopkins v. Flower, 152 N. 
E. 635 (construing New York stat- 
ute). ; 


“This 


Le 
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USURY 


In General. 


the loan.?? 


a corrupt intent 


N.Y.—Salvin v. 
124 NsBy 9 94,1 227 wn RG 
581; Brown v. Robinson, 120 N.E. 
694, 224 N.Y. 301; Morton y. Thurber, 
85 N.Y. 550; Guggenheimer v. Geisx- 
Ler ole NE 20 oon tuys bal divin, 
21 N.Y. 219, 78 Am.D- 137; Slizewski 
v. Kozaka, 208 N.Y.S: 805, 212 App. 
Div. 474; Von Haus v. Soule, 131 N.Y. 
8S. 512, 146 App.Div. 731; Mutual Ben. 
Loan, etc., Co. v. Lynch, 67 N.Y.S. 6, 
54 App.Div. 559; Powell v. Jones, 44 
Barb. 521; Lesley v: Johnson, 41 
Barb. 359; Brown v. Jones, 152 N.Y. 
Se 571.5738, 89 Mise. 538. [cit Cyc]; 
Aldrich v. Reynolds, 1 Barb.Ch. 43. 

Va.—Price v. Campbell, 2 Call (6 
Va.) 110;.1 Am-.D, 535: 


[a] Reason for rule.—‘Usury can 
only be predicated of a contract. It 
is an offense or forfeiture created by 
the statute which declares what shall 
be the rate of interest for the loan or 
forbearance of money, goods or things 


Myles Realty 


Cov 
INL Yio, 2D dun iO). eA dan FR, 


‘in action, and then proceeds to de- 


clare, that ‘all bonds, bills, notes, as- 
surances, conveyances, and all other 
contracts er securities whatever, (ex- 
cept bottomry and respondentia bonds 
and contracts,) and all deposits of 
goods, or other things whatsoever, 
whereupon or whereby there shall be 
reserved, or taken, or secured, or 
agreed to be reserved or taken, any 
greater Sum or greater value for the 
loan or forbearance of any money, 
goods, or other things in action, than 
is above prescribed shall be void.’ 
Nothing short therefore of a corrupt 
and illegal contract in violation of the 
statute will constitute usury. iqs 
must be a contract or agreement for 
the ,loan ‘or forbearance of money, 
goods, or things in action, by which 
illegal interest is reserved and taken, 
or agreed to be reserved or taken. 
Otherwise usury does not exist.” 
Brown, J., in Lesley vy. Johnson, 41 
‘Bamba GN) > 859-06. 


8. Wood v. Angeles Mesa Land 
Copel PH2Zd) H(43) 5 204 Cal Appl sii3i 
O. 'A. '‘Graybeal® Co. v. Cook, 295° PR. 
1088, 111 CalApp. 518, 529 [quot 
Cycle “Cooper vi Nock, 1278 Tloi3s0): 
Martin v. Nashville Bldg. Assoc., 2 
Coldw. (Tenn.) 418; Hamilton v. 
Moore, 7 Humphr. (Tenn.) 35. 


9. U.S.—U. 8S. Bank v. Waggener, 
9 Pet. 378, 9 Lied. 163. 


Ala.—Hitchecock’s Heirs 
Bank, 7 Ala. 386. 


Cal.—O. A. Graybeal Co. v. Cook, 


Oi ASS 


Vv. 


295 P. 1088, 111 Cal.App. 518, 529 
[quot Cyc]. 
Conn.—Beckwith y. Windsor Mfg. 


Co., 14 Conn. 594. 


Fla.—Hayward & Austin v. Le Bar- 
on, 4 Fla. 404. 


Tll.—MeGill v. Ware, 5 Ill. 21. 
Ind.—Gale v. Grannis, 9 Ind. 140. 


Ilowa.—Partch vy. Krogman, 210 N. 
W. 612, 615, 202 Iowa 524 [cit Cyc]. 


Md.—Dunean v. Maryland Sav. 
Inst., 10 Gill & J. 299. 


Minn.—Gould vy. St. Anthony Falls 
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will justify the court in upholding a transaction sus- 
picious on its face.® 
the usury laws, the presence or absence of an intent 
to violate them is immaterial.!° 


[§ 68] c. What Constitutes Unlawful Intent—(1) 
The intent which enters into and is 
essential to constitute usury is simply the intent 
to take and reserve more than permitted by law for 
While there are statements to the effect 
that to constitute usury the taking must be will- 
fully and knowingly corrupt,!? and that, where the 
statute requires that the interest be knowingly tak- 


Where there is no violation of 


Bank, 108 N.W. 951, 98 Minn. 420; 
Stein v. Swensen, 46 N.W. 360, 44 
Minn. 218. 


Or.—Balfour v. Davis, 12 P. 89, 14 
Ore ans 


R.I.—Daniels v. Mowry, 1 R.I. 151. 


Tenn.—Doak v. Snapp, 1 Coldw. 
re Turney v. State Bank, 5 Humphr. 
07. 


[a] Restatement of doctrine.— 
This rule as to the significance of a 
guilty intent to violate the law has 
been stated by Mr. Justice Story in 
U. S. Bank v. Waggener, 9 Pet. (U. 
S.). 378, 399, 9 L.Ed. 163, as follows: 
“The uniform construction in Eng- 
land has been (and it is equally ap- 
plicable here), that to constitute 
usury, within the prohibitions of the 
law, there must be an intention know- 
ingly to contract for or to take usu- 
rious interest; for if neither party 
intend it, but act bona fide and inno- 
cently, the law will not infer a cor- 
rupt agreement. Where, indeed, the 
contract, upon its very face, imports 
usury, aS by an express reservation 
of more than legal interest, there is 
no room for presumption, for the in- 
tent is apparent; res ipsa loquitur. 
But where the contract on its face is 
for legal interest only, there it must 
be proved, that there was some cor- 
rupt agreement, or device or shift, to 
cover usury; and that it was in the 
full contemplation of the parties.” 


10. Smith v. Paton, 31 N.Y. 66. 

11. Joy v. Provident Loan Soc., 
(Tex.Civ.App.) 87 S.W.(2d) 254. 

12. U.S.—U. S. Bank v. Waggener, 
ST Pet: i Son Oe Li bids sles 

Ala.—Ely v. McClung, 4 Port. 128. 

Ark.—Gregory v. Bewly, 9 Ark. 22; 
McFarland v. State Bank, 4 Ark. 44, 
37 Am.D. 761. 


Idaho.—Anderson Vv. Creamery 
Package Mfg. Co., 67 P. 4938, 8 Idaho 
200, 101 Am.S.R. 188, 56 L.R.A. 554, 


Ill.— McGill v. Ware, 5 Ill. 21. 


Md.—Duncan v. Maryland Sav. 
Inst., 10 Gill & J. 299. 


N.Y.—Rosenstein vy. 
1027, 150 N.Y. 354; Woodruff v. Hur- 
son, 32 Barb. 557; Utica Bank v. 
Wager, 2 Cow. 712 [aff 8 Cow. 398]; 
Nourse v. Prime, 7 Johns.Ch. 69, i1 
Am.D. 403. 


N.C.—MacRackan v. Bank of Co- 
lumbus, 80 S.E. 184, 164 N.C. 24, 49 L. 
R.A.N.S. 1048. 


Ae eee as v. Rott, 243 P. 160, 116 


Fox, 44 N.E. 


O 


Or.—Washington Nat. Bldg., etc., 
Assoc. v. Stanley, 638 P. 489, 38 Or. 
SLO PS Am cAI SUR MOO Osa eae 816; 
Balfour v. Davis, 12 P. 89, 14 Or. 47. 

S.C.—Mortimer’s Ex’rs v. Pritchard, 
8 S.C.Ea. 505. 

Vt.— Farmers’ Bank v. Burchard, 33 
Vt. 346. 

Wis.—Fay v. Lovejoy, 20 Wis. 407. 


[a] “The corrupt intent .. . 
consists in the charging or receiving 
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en or charged, there can be no usury unless the ex- 
cessive interest is charged or received with the 
knowledge that it is prohibited by law,'* by the 
weight of authority usurious intent is imphed if 
intentionally taken or 


exeessive interest is 


served.!# 


[§ 69] (2) Excessive Charge Resulting from Mis- 


the excessive interest with  knowl- 
edge that it is prohibited by law and 
with the purpose to violate it.” 
MacRackan v. Bank of Columbus, 80 
Sie S84) 185,016 45 N.C. 24,449" RA. 
N.S. 1043. 

13. Musser v. Murphy, 286 P. 618, 
49 Idaho 141; Easton v. Butterfield 
Live Stock Co., 279 P. 716, 48 Idaho 
153; Ector v. Osborne, 103 S.H. 388, 
LT OMNI Cy G67, 13) “AC, RAwl2 07.50 Mac= 
Rackan v. Bank of Columbus, 80 8.E. 
184, 164 N.C. 26, 49 L.R.A.N.S. 1043, 
Ann.Cas.1915D 105; Armstrong. v. 
City Nat. Bank of Galveston, (Tex. 
Civ.App.) 16 S.W.(2d) 954 [cert den 
OMSLO ta Ooo EL COLAO Oe Olle) aon bieG. 
1152]. \ 

14. U:S.— Missouri, Kansas, €étc., 
Trust Co. v: Krumseig, 19 S.Ct. 179, 
172° U.S. 351, 43 ibd. 474; Low v. 
Sutherlin, Barry & Co., 35 F.(2d) 443; 
Brown v. Grundy, 111 F. 15; New 
England Mortg. Security Co. v. Gay, 
33 F. 636 [error dism 12 S.Ct. 815, 145 
U.S. 128, 836 L.Ed. 646]. 


Ariz.—Blaisdel! v. Steinfeld, 137 P. 
555, 568, 15 Ariz. 155 [quot Cyc]. 


Ark.—Castleberry v. Weil, 219 S.W. 
739, 143 Ark. 48; German Bank v. De 
Shon, 4i Ark. 331. 

Cal.—Wood v. Angeles Mesa Land 
Co., 7 P.(2a) 748, 120 Cal.App. 313. 

Ill.— Trainor v. German-American 
Sav., ete., Assoc., 102 Ill.App. 604 [rev 
on other grounds 68 N.E. 650, 204 Ill. 


616]; Drury v. Wolfe, 34 Tll.App. 23 
{aff 25 N.E. 626, 134 Ill. 294]. 
Md.—Duvall v. Farmers’ Bank, 7 


Gill .& Ss 44. 


Mass.—Sylvester v. Swan, 5 
134,’ 81 Am.D. 734; 
Butts, 9 Mass. 49. 


Mich.—Union Trust Co. v. Radford, 
141 N.W. 1091, 176 Mich. 50. 


Minn.—Hagen v. Barnes, 
415, 92 Minn. 128. 


Miss.—Chandler v. Cooke, 137 So. 
496, 163 Miss. 147; Carter v. Hollo- 
way, 28 So. 941. 


N.J.—Muir v. Newark Sav. Inst., 16 
N.J.Eq. 537. 


N.Y.—Fiedler v. Darrin, 50 N.Y. 437 
[rev 59 Barb. 651]; Salina Bank v. 
Alvord, 31 N.Y. 473; Bade v. Kierst, 
10 N.Y.St. 705; Stuart v. Mechanics’, 
etc., Bank, 19 Johns. 496; Jacks v. 
Nichols, 3 Sandf.Ch. 313 [rev 5 Barb. 
38. and rev on other grounds 5 N.Y. 
178). 

N.C.—Chas. S. Riley & Co. v. W. T. 
Sears & Co., 70 S.E. 997, 154 N.C. 509; 
Burwell v. Burgwyn, 6 S.E. 409, 100 
N.C. 389. 


N.D.—Gold-Stabeck Loan & Credit 
nee v. Kinney, 157 N.W. 482, 33 N.D. 
Pa.—Craig v. Pleiss, 26 Pa. 271. 

S.C.—Mitchell v. Bailey, 35 S.E. 581, 
57 S.C. 341; Carolina Sav. Bank v. 
PALLOvG Ss.Ey, £99)" 30) S.C. 61s Gillie 
land v. Phillips, 1 S.C. 152; Thompson 
y. Nesbit, 30 S.C.L. 78. 

Tex.—Federal Mortg. Co. v. State 
Nat. Bank of Corsicana, (Civ.App.) 
254 S.W. 1002; Galveston, ete., Inv. 
Co. v. Grymes, (Civ.App.) 50 S.W. 467. 

Va.—Childers v. Deane, 4 Rand. (25 


Allen 
Maine Bank v. 


99 N.W. 


USURY 


re- 


[§§ 68-70 


take—(a) Mistake of Fact. Mistakes in caleula- 
tion or other mistakes of fact made in good faith, 
resulting in the lender’s unintentionally charging 
or receiving something in excess of what is allowed 
by law, negative the existence of the unlawful intent 


necessary to constitute usury.*? 


Va.) 406. 

Wash.—Washington Fire Ins. Co. 
v. Maple Valley Lumber Co., WERE Ee 
553, 556, 77 Wash. 686 [cit Cyc]. 


W.Va.—Kelley v. Lewis, 4 W.Va. 
456. 

Wis.—Grant v. Merrill, 36 Wis. 390. 

[a] Restatement of rule. ‘To 


constitute the corrupt agreement said 
to be necessary to constitute usury, 
it is not necessary that there be an 
actual intent to violate the statute 
or constitution. Where parties to a 
contract for a loan knowingly agree 
to pay and receive more than ten per 
centum per annum for the use of the 
money borrowed, this, in the sense of 
the law, is a corrupt agreement. If 
it be the real intention of the parties 
to receive or reserve a given rate of 
interest, and that rate proves to be 
usurious, the contract will be void 
for usury, whether the parties knew 
the interest to be usurious or not. 
Ignorance or mistake in relation to 
the law, in such a2 case, will and does 
not afford protection against the con- 
sequences of usury.” German Bank 
vy. De Shon, 41 Ark. 331, 339. 


{b] Intent to violate law may be 
implied if all the other elements are 
expressed on the face of the contract 
or are established by a sufficiency of 
evidence. MacRackan v. Bank of Co- 
lumbus, 80 S.E. 184, 164 N.C. 24, 49 L. 
R.A.N.S. 1043. 


{c] Although transaction is not 
intended to be usurious, if it was in 
fact usurious the intention of the 
parties cannot change its legal effect. 
Stirling v. Gogebic Lumber Co., 131 
Ra 109, 165 Mich. 498, 35 L.R.A.N. 

< tL 06. 


[d] Law pronounces intent when 
it is shown that there has been a loan 
and the taking of interest or com- 
pensation in excess of the maximum 
sum allowed by statute in considera- 
tion. of the loan. Joy v. Provident 
Loan Soc., (Tex.Civ.App.) 37 S.W.(2d) 

54. 


[e] Innocent violation of law no 
ground for reformation.—(1) <A 
court of equity will not reform a note 
void for usury on its face merely 


because it was drawn innocently, 
without intent to violate the law. 
Ottenheimer v. Cook, 10 #£4Heisk. 


(Tenn.) 309. (2) But in South Car- 
olina it has been held that, when a 
lender has innocently made a usu- 
rious contract through ignorance of 
the law, he may, in equity, be relieved 
from the consequences incident to 
usury. Mortimer’s Ex’rs vy. Pritch- 
ard, 8 S.C. Eq. 505. 


Presumption of usurious intent 
when transaction usurious on face see 
infra § 298. 


pene U.S.—Brown y. Grundy, 111 F. 


Ala.—Irby v. Commercial Nat 
eis of Eufaula, 95 So. 28, 208 Ala. 


Ark.—Temple v. Hamilton, 11 S.w. 
(2d) 465, 178. Ark. 355; Hinton v. 
Brown, 298 S.W. 198, 174 Ark. 1025; 
Gilliam v. Peebles, 223 S.W. 14, 144 
Ark. 573; Aldrich v. McClay, 87 S.W. 
813, 75 Ark. 387; Johnson vy. Shattuck, 
53 S.W. 888, 67 Ark. 159; Jarvis v. 
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[§ 70] (b) Mistake of Law. If the mistake be 


Southern Grocery Co., 38 S.W. 148, 63 


Ark. 225; Garvin v. Linton, 35 S.W. 
430, 37 S.W. 569, 62 Ark. 370; German 
Bank v. De Shon, 41 Ark. 331; Moody 


v. Hawkins, 25 Ark. 191. 
Conn.—Livingston vy. Bird, 1 Root 
303. 
Ga.—Bailey v. Williams, 118 S.E. 
354, 155 Ga. 806; Rushing v. Willing- 
ham, 31 S.E. 154, 105 Ga. 166. 


Ill.—Cooper v. Nock, 27 Ill. 301. 

Pepe ase: v. Fletcher, 6 Blackf. 
362. 

Iowa.—Brown v. Cass County Bank, 
53 N.W. 410, 86 Iowa 527. 

La.—F lower v. O’Conner, 7 La. 198. 

Md.—Duvall v. Farmers’ Bank, 7s 
Gill & J. 44; Stockett v. Ellicott, 3 
Gals Soo marzo 

Mass.—Maine 
Mass. 49. 

Mich.—Becker vy. Headsten, 100 N. 
W. 752, 137 Mich. 478; Green v. Grant, 
96 N.W. 588, 134 Mich. 462. 

Minn.—Ward v. Anderberg, 
W. 630, 31 Minn. 304. 

Miss.—Smythe y. Allen, 6 So. 627, 
67 Miss. 146. 


Neb.—Dodds v. 
vesting Mach. Co., 
Neb. 759. 


N.H.—Gibson v. Stearns, 3 N.H. 185. 
rm v. Ballard, 27 N.J.Eq. 


Bank. vy. “Butts,7 9 


LEM 


McCormick Har- 
87 N.W. 911, 62 


48 


N.Y.—Bevier v. Covell, 87 N.Y. 50; 
Lusk v. Campbell, 63 N.Y. 619 mem 
{aff 3 Hun 607]; Thurston v. Cornell, 
38 N.Y. 281, 7 Transcr.A. 258; Marvine 
v. Hymers, 12 N.Y. 223; Woodruff v. 
Hurson, 32 Barb. 557; Benjamin v. 
Rogers, 57. Hun 6588, 10 N.Y.S. 777 
[rev on another point 26 N.E. 970, 126 
N.Y. 60]; Bade v. Kierst, 10 N.-Y.St. 
705; . Archibald v. Thomas, 3 .Cow. 
284; Utica Bank v. Wager, 2 Cow. 
712 [aff 8 Cow. 398]; New York Fire- 
men Ins. Co. v. Ely, 2 Cow. 678; New 
York Firemen Ins. Co. v. Sturges, 2 
Cow. 664; Conger v. Tradesman’s 
Bank, Lalor 34. 


SCO MELE Bank v. Hunter, 12 N.C. 
foe eo Vv. Hinn,” 1) Ohio Se 


Okl.—Martin v. Oklahoma State 
Bank, 206 P. 824, 86 Okl. 113; Coving- 
tonov. Pisher,.9,7 P1615, s220Okl 20 
Sullins y. Farmers’ Exch. Bank, 87 P. 
857, 17 Okl. 419, 10 L.R.A.N.S. 830. 


Shem ek Ane tS v. Hicks, 21 Pa. 


S.C.—Tate v. Lenhardt, 96 S.E. 720 
110 S.C. 569; American Bank v. Sub- 
lett, 89 S.E. 319, 104 S.C. 366; Earle v. 
Owings, 51 S.B. 980, 72 S.C. 362; 
Rushton v. Woodham, 46 S.E. 943, 68 
S.C. 110; Mitchell v. Bailey, 35 S.B. 
Sal wesire HONEY. Sik 


S.D.—Goodale v. Wallace, 103 N.W. 
651, 19 S.D. 405, 117 Am.S.R. 962. 


Tex.—Western Bank, etc. Co. v. 
Ogden, 93 S.W. 1102, 42 Tex.Civ.App. 
465; Henry v. Sansom, 21 S.W. 69, 2 
Tex.Civ.App. 150. 


Va.—Childers v. Deane, d. (2 
Va.) 406. ont Benet 


Eng.—Nevison y. Whitley, Cro.Car. 


same title and section number. 


§§ 70-72] 


as to the legal right to require the excessive pay- 
ment, which is received in good faith, there is never- 


theless usury. Ignorance of the 


one, not even an honest money lender.1¢ 


[§ 71] 3. Subject Matter of Contract; Money or 
While the statute 
of 12 Anne e 16,17 from which most of the Ameri- 
can usury acts have been copied or adopted,'® pro- 
hibits the “loan of any monies, wares, merchandise 
or other commodities” at more than the fixed rate,1® 
it has been held that loans of chattels, not passing 
as money, to be returned with an increment of chat- 
tels of similar kind constituting a 
age of the chattels loaned than corresponds to the 
rate allowed, are not within the purview of the usu- 
ry acts and are not prohibited by them.2° 
son for the doctrine is to be found in the necessarily 
fluctuating value of all kinds of chattels, not used 
as money, which ereates an uncertainty as to whether 
the chattels when returned, even with the agreed 


Its Equivalent—a. In General. 


501, 79 Reprint 1031; Booth v. Cooke, 
Freem.K:B. 264, 89 Reprint 189; 
Bush vy. Buckingham, 2 Vent. 83, 86 
Reprint 322. 


{aJ] Thus (1) a mortgage intend- 
ed to secure a note bearing ten per 
cent was inadvertently written to 
secure a debt at twelve per cent, an 
illegal rate. Such error did not ren- 
der the mortgage usurious. Ward v. 
Anderberg, 17 N.W. 630, 31 Minn. 304. 
(2) Proof that a wrong date of ma- 
turity had unintentionally been in- 
serted in the note was sufficient to 
Save a contract usurious on its face. 
Smythe v. Allen, 6 So. 627, 67 Miss. 
146. (3) A mistake in computation 
by which interest was taken for the 
last day of grace, which fell on Sun- 
day, was held not to render a con- 
tract usurious. Conger v. Trades- 
man’s Bank, Lalor (N.Y.) 34. (4) 
When, on proper submission, the jury 
have found a contract to be free from 
usury, any slight excess actually re- 
ceived by the lender above the legal 
rate will be conclusively presumed 
by the court to have been taken by 
mistake, and the court will merely 
order a remittitur for the excess. 
Covington v. Fisher, 97 P. 615, 22 Okl. 
207. 


[b] Effect of signing paper call- 
ing for usurious interest.—Where no 
fiduciary relation exists between the 
parties to the loan, the lender is re- 
quired to use ordinary care not to 
sign papers calling for an unlawful 
rate of interest. Pinedo v. Halper, 
(Tex.Civ.App.) 18 S.W.(2d) 253. 


16. Ala.—Van Bell v. Fordney, 79 
Ala. 76. 

Ark.—German Bank v. De Shon, 41 
Arke 331, 

Mass.—Maine Bank y. Butts, 9 
Mass. 49. 


Miss.—Hebron Bank y. Gambrell, 
77 So. 148, 116 Miss. 343. 


N.Y.—Salina Bank v. Alvord, 31 N. 
Y. 473; New York Firemen Ins. Co. 
v. Ely, 2 Cow. 678: 


R.I.—Colonial Plan Co. v. Tartag- 
lione, 147 A. 880, 50 R.I. 342. 


S.C.—Harle:v. Owings, 51 S.E. 980, 
72 S.C. 362; Mitchell v. Bailey, 35 S.E. 
581, 57 S.C 341. 


But see Anderson v. Creamery 
Package Mfg. Co., 67 P. 493, 8 Idaho 
200, 101 Am.S.R. 188, 56 L.R.A. 554 
(holding that a loan fionestly made in 
ignorance of a recent amendment of 
the usury laws was not usurious, al- 
though in contravention of such 
amendment), 


USURY 


law excuses no 


rious, since the 


greater percent- 


The reg- | be usurious.?4 


[a] Thus (1) where, by computing 
interest by reckoning three hundred 
and sixty days a year, the lender 
took excessive interest, his honest be- 
lief that he had a lawful right to do 
So would not prevent the transaction 
from being usurious. His mistake 
was of law, not of fact. New York 
Firemen Ins. Co. v. Ely, 2 Cow. (N.Y.) 
678. (2) Where a sum in excess of 
legal interest was reserved under the 
mistaken belief that overdue inter- 
est coupons bore interest, there was 
no usury because of the bona fide mis- 
take. S. Mortgage Co. v. Sperry, 
Lips Ole s21,.138 "Os. eld) ste Lema, 
969° [rev ' 26 B. 72:7). 


[b] Excessive interest charge due 
to correct computation on unsound 
principle will not escape the penalties 
of usury because a customary rule 
was followed and the parties mis- 
takenly supposed the principle cor- 
rect in law. Such mistake is of law. 
Maine Bank y. Butts, 9 Mass. 49; 
Salina Bank vy. Alvord, 31 N.Y. 473: 
New York Firemen Ins. Co. v, Ely, 2 
Cow. (N-Y.) 678. 


17. See supra § 5. 
18. See supra § 5, 
19. See supra § 5. 
20. U.S.—In re Bibbey, 9 F.(2d) 


944, 945 [quot Cyc]; Title Guaranty 
& Surety Co. v. Klein, 178 F. 689, 102 
C.C.A. 189, 29 L.R.A.N.S. 624 [aff 166 
BV365]¢ 

Ariz.—Bilaisdell v. Steinfeld, 137 P. 
555, 568, 15 Ariz. 155 [quot Cyc]. 

Fla.-—Morrison v. McKinnon, 
Fla. 552. 


Ill.—Clemens vy. Crane, 84 N.E. 884, 
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234 Ill. 215 [aff 185 Ill.App. 68]; 
Laughlin v. Irwin, 262 Ill.App. 40; 
Manufacturers Finance Trust v. 


Stone, 251 Ill.App. 414. 
Mass.-—Hopkins vy. Flower, 152 N.E. 
635. 


Mo.—Allen vy. Newton, 266 S.W. 327, 
329, 219 Mo.App. 74 [quot Cyc]. 


IN. Y= Bull vx Rice, 5N.Y¥.315;; 
Dock Bank v. American L. Ins., etce., 
Co., 3 N.Y. 344 [aff 3 Sandf.Ch. 215]. 


Iing.—Maddock v. Rumball, 8 Bast 
304, 103 Reprint 858; Tate v. Wel- 
lings, 3 T.R. ..53157100) Reprint 716; 
Forrest v. Elewes, 4 Ves.Jr. 492, 31 
Reprint 252. 


‘[a] Following loans have been 
held not usurious: (1) Corn bor- 
rowed in the spring to be returned in 
the fall at the rate of a bushel and a 
half for a bushel. Morrison v. Mc- 
Kinnon, 12 Fla. 552; Easterlin v. Ry- 
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increment, will equal in value the chattels when 
loaned, thus putting the value loaned at hazard.2' 
But, however, as the courts will not permit loans of 
chattels to be used as a shift to hide usury, when 
the lender of chattels stipulates for the return of 
chattels of equal value, with the addition of other 
chattels of a value greater than the rate of interest 
allowed by law, such a loan will be held as usu- 


principal loaned is at no risk.?? 


So, where the price of property is fixed by agree- 
ment, compensation charged for its detention by the 
purchaser is interest, and if it exceeds the rate law- 
fully chargeable, is usurious.?? 
money payable in chattels of a specified value in 
excess of the legal rate of interest has been held to 


So, also, a loan of 


[§ 72] b. Stocks and Other Securities. As stocks 
and other commercial securities are not money,?> 
a bona fide loan of such securities does not fall 
within the prohibition of the usury laws.2* Accord- 


lander, 59 Ga. 292. (2) Loan of 
sheep, to be returned in like number 
and quality, on a year’s notice, and 
fifty cents annually to be paid per 
head by borrower. Hall v. Hagegart, 
17. Went. (N.Y.) 280. (3) Cow and 
calf loaned to be returned, with an- 
other cow, after four years. Cum- 
mings vy. Williams, 4 Wend. (N.Y.) 
679. (4) Twelve cows to be re- 
turned after four years for loan of 
six. Spencer v. Pilden, 5 Cow. (N.Y.) 
144. (5) Twenty sheep to be re- 
turned after three years for loan of 
ten. Holmes y. Wetmore, 5 Cow. (N. 
Y.) 149, note. 


21. Dry Dock Bank v. American L. 
Inset. wCOjo Never e4. 


22. Morrison v. McKinnon, 12 Fla. 
552; Whipple v. Powers, 7 Vt. 457; 
Steptoe v. Harvey, 7 Leigh (34 Va.) 
501; White v. Wright, 3 B.&C. 273, 10 
E.C.L. 75, 131, 107 Reprint 735; Bar- 
nard v. Young, 17 Ves.Jr. 44, 34 Re- 
print 17. 


[a] Application of rnle.—A loan 
of sheep was made payable in sheep 
or an alternative sum of money. This 
note not being paid, and the money 
becoming thus payable absolutely, a 
new note was taken in terms of a 
sheep loan, when no such loan was 
made. It was held that this pretend- 
ed loan requiring the delivery of an 
excessive number of sheep was a mere 
shift to hide usury. Whipple v. Pow- 
ers, (Vt. 4A57. { 


23. Galveston, ete. Inv. Co. v. 
Grymes, (Tex.Civ.App.) 50 S.W. 467 
Wane 63 S.W. 860, 64 S.W. 778, 94 Tex. 

24. Hammond y, 
Bibb (Ky.) 333. 4 

25. See Money 8 7%. 

26. U.S.—Klein y. Title Guaranty, 
ete., Co., 166 F. 365 [aff 178 F. 689, 102 
C.C.A. 189, 29 L.R.A.N.S. 620]. 

Conn.—Hamlin v. Fitch, Kirby 260. 

Miss.—Archer v. Putnam, 20 Miss. 

6. 


Alexander, 1 


N.Y.—Dry Dock Bank v. American 
L. Ins., ete., Co., 3 N.Y. 344. 


Ohio.—Mossman vy. Schulter, 5 Ohio 
Dec. (Reprint) 404, 5 Am.L.Rec. 425. 


Tenn.—Marshall v. Rice, 3 S.W. 2 EEA 
85 Tenn. 502. 


Va.—Steptoe v. Harvey, 7 Leigh (34 
Va.) 501. 


Eng.—Maddock v. Rumball, 8 East 
304, 103 Reprint 358; Pike v. Ledwell, 
5 Esp. 164, 170 Reprint 773;. Tate v. 
Wellings, 3 'T.R. 531, 100 Reprint 716; 
Forrest y. Elwes, 4 Ves.Jr. 492, 31 Re- 
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ingly, the following loans have been held not usu- 
rious: A loan in good faith of depreciated and fluc- 
tuating bank notes, although made at an excessive 
a loan of stock converted into money, by 


rate ;?7 


arrangement, to be replaced by other stock.?* ' 
mere fact that the borrower of securities, who gives 
bond for their return on a day certain, reserves in 
a collateral agreement the option to buy them at 
a fixed price, has been held not to render the trans- 
action usurious.2® But as the readiness with which 
commercial securities can be converted into money 
subjects such loans to grave suspicion that they are 


print 252. 

[a] Whus payment of a commis- 
sion of more than six per cent for a 
loan of government bonds which are 
subject to market fluctuations and are 
bought and sold on the market as oth- 
er securities was not in violation of 
the New York Usury Law, prohibit- 
ing the payment of more than SIx 
per cent interest for the loan or for- 
bearance of any money, goods, or any 
other things in action, and did not 
render the loan usurious, since the 
terms “interest” and “forbearance,” 
as used in the Usury Law (Consol. L. 
ec 20 § 378), are applicable only to a 
loan of money. Title Guaranty & 
Surety Co. v. Klein, 178 F. 689, 102 C. 
C.A. 189, 29 L.R.A.N.S. 620 [aff 166 F. 
365]. 

27. Stevenson v. Unkefer, 
103; Boswell v. Clarksons, 
Marsh. (Ky.) 47. 2 

28. Dry Dock Bank v. American L. 
Ins., etc., Co., 3 N.Y. 344. 

29. Klein v. Title Guaranty, etc., 
Co., 166 ©. 365, [aff 178 F..689, 102 C.C. 
A. 189, 29 L.R.A.N.S. 620]. 

30. Archer v. Putnam, 20 Miss. 
286; State Bank v. Ayers, 7 N.J.Law 
130, 11 Am.D. 535; Stribbling v. Val- 
ley ‘Bank, 5 Rand. (26 Va.) 132. 


31. By building and loan associa- 
tions see Building and Loan Associa- 
tions §§ 100-112. 


Contracts for deferred payments as 
usurious see infra § 76. 


14 [il. 
Dpedieve 


32. See supra § 38. 
33. U.S.—Struthers v. Drexel, 7 S. 
Ct. 1293, 122 U.S. 487, 30 L.Ed. 1216; 


Boge wv. Rutiner, 17 Black@1 v5.9.7.) Li: 
Ed. 38; White Water Valley Canal 
Co. v. Vallette, 21 Hawaii 414, 16 L. 
Ed. 154; Scott v. Lloyd, 9 Pet. 418, 9 
L.Ed. 178 [overr Newkirk y. Burson, 
21 Ind. 129]; Lloyd v. Scott, 4 Pet. 205, 
7 L.Ed. 833; Blackmore Inv. Co. v. 
Johnson, 32 F.(2d) 433 [cert den 50 
S.Ct. 36, 280 U.S. 586, 74 L.Ed. 635]; 
In re Bibbey, 9 F.(2d) 944, 945 [quot 
Cyc]; Titus v. U. S. Smelting, Refin- 
ing & Mining Exploration Co., 240 F. 
881, 153 C.C.A. 567; In re Desnoyers 
Shoe (Co., 227 F.)16, 141 C.CVAl 570; 
Klein vy. Title Guaranty & Surety Co., 
166 EF. 365 [aff 178 F. 689, 102 C.C.A. 
189, 29 L.R.A.N.S. 620]; Brower v. 
Virginia L. Ins. Co., 86 F. 748; Duden 
v. Maloy, 43 F. 407; Lafayette Bank 
v. Illinois Bank, 14 F.Cas.No. 7,987, 
4 McLean 208. 


_ Ala.—Commercial Credit Co. vy. 
Tarwater, 110 So. 39, 215 Ala. 123, 48 
A.L.R. 1437. 

Ariz.—Blaisdell v. Steinfeld, 137 P. 
555, 568, 15 Ariz. 155 [quot Cyc]. 

Ark.—Ayres & Graves v. Ellis, 49 
S.W.(2d) 1056, 185 Ark. 818; Coleman 
v. Hawkins, 47 S.W.(2d) 4, 185 Ark. 
283; Home Bldg. & Sav. Ass’n v. 
Shotwell, 88 S.W.(2d) 552, 183 Ark. 
750; Cheairs v. McDermott Motor Co., 
2 S.W.(2d) 1111, 175 Ark. 1126; Rose 
v. Howell, 284 S.W. 776, 171 Ark. 529; 
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The 


be no usury.?? 


Briant v. Carl-Lee Bros., 249 S.W. 577, 
158 Ark. 62; Edwards v. Wiley, 235 S. 
W. 54, 150 Ark. 480; Smith v. Kauf- 
man, 224 S.W. 978, 145 Ark. 548; Jor- 
dan vy. Mitchell, 25 Ark. 258. 


Cal.—vVerbeck v. Clymer, 261 P. 
TOMMY 2O2WUCalNa S57 VWremntranib mea. 
Soronow, 1 P.(2d) 28, 115 Cal.App. 
145; Lamb v. Herndon, 275 P. 508, 97 
Cal.App. 193; Lagorio’ v. Yerxa, 273 
P. 856, 96 Cal.App. 111. 

Del.—Philadelphia Real 
Trust Co. v. Wilmington, etc., 
tric. Ry Cow(Ch) 7G A. G6. 

Fla.—Davidson v. Davis, 52 So. 139, 
59 Fla. 476, 28 L.R.A.N.S. 102, 20 Ann. 
Cas. 1130. 


Ill.—Clemens v. Crane, 84 N.E. 884, 
Osa TI 215 Tart 135 Ti App. “68a; 
Laughlin v. Irwin, 262 Ill.App. 40; 
Manufacturers Finance’ Trust* Vv: 
Stone, 251 Ill.App. 414. 


Ind.—Newkirk v. Burson, 28 Ind. 
435 Loverr Newkirk v. Burson, 21 Ind. 
129s 4 Borne Vi. BOWES: Loo ENG. 250) 
Crawford v. Johnson, 11 Ind. 258]; 
State Bank v. Coquillard, 6 Ind. 232; 
Reed v. Coale, 4 Ind. 283. 


Kan.—Lusk v. Smith, 81 P. 173, 71 
Ikan. 550. 


Ky.—Hamilton vy. Kentucky Title 
Savings Bank & Trust Co., 167 S.W. 
898,159) Ky. 680,) L.R:AL1915B (498; 
Specht v. City of Louisville, 122 S.W. 
846, 185 Ky. 548; Tardeveau v. Smith, 
Hard.17.5,%3" Aims 027, 


La.—Byrne, Vance & Co. v. Gray- 
son, 15 La.Ann. 457; Daquin v. Coiron, 
3 La. 387. 


Mass.—Hopkins vy. Flower; 152 N. 
IDAE OB }ae 


Minn.—Strickland v. First State 
Bank of Balaton, 202 N.W. 727, 162 
Minn. 309; Bean v. Minnesota Mut. 
Life Ins. Co., 185 N.W. 946, 151 Minn. 
2 Memple we) Davisn 132) Ne Wan o5 
115 Minn. 828; Dickson v. City of St. 
Paul, 117 N.W. 426, 105 Minn. 165. 


Mo.—Quinn y. Van Raalte, 205 S.W. 
59, 276 Mo. 71; Allen v. Newton, 266 
S.W. 327, 329, 219 Mo.App. 74 [quot 
Cyc]; General Motors Acceptance 
Corp. v. Weinrich, 262 S.W. 425, 218 
Mo.App. 68; White v. Anderson, 147 S. 
W. 1122, 164 Mo.App. 132. 


Neb.—Richards v. Kountze, 4 Neb. 
200; Wagoner v. Landon, 1 Neb. (Un- 
off.) 38, 95 N.W. 496. 


N.M.—Armijo v. Henry, 89 P. 305, 
14 N.M. 181, 25 L.R.A.N.S. 275. 


N.Y.—Weaver Hardware Co. v-. 
Solomovitz, 139 N.B. 358, 235 NY. 
821; Muller v. City of Philadelphia, 
101 N.E. 762, 208 N.Y. 182; Orvis v. 
Curtiss, 52 INE! 690, 1157) Ney. 657, 68 
Am.S.R. 810; Meaker v. Fiero, 39 N. 
EK. 714, 145 N.Y. 165; Siewert v. Bam- 
el), 90 N.Y. 2997-9 (roekér sy. Colwell, 
46 N.Y. 212; Stockwell v. Holmes, 33 
N.Y. 53; Cutler v. Wright, 22 N.Y. 
472; Schermerhorn v. Talman, 14 N. 
Y. 93; P. J. Tierney Sons v. Bajow- 
ski, 250 N.Y.S. 189, 238 App.Div. 766 


Estate 
Elec- 


Yor later cases, developments and changes in the law see Annotations, 
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but disguises for loans of money, if, on considera- 
tion of the whole transaction, it appears that the 
loan of securities was in substance a loan of money, 
it will be declared usurious. 
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[§ 73] 4. Loan or Forbearance?1—a. In General. 
Since the purpose of usury statutes is to prevent 
excessive charges for the use of money,*” they apply 
only to those contracts that in substance involve 
a loan of money or forbearance to collect money due. 
Where there is no loan or forbearance, there can 
In a few states, however, by a nar-_ 


[aff 180 N.B. 333, 258 N.Y. ~563]; 
Scudder v. Hoyt, 216 N.Y.S. 305, 309, 
218 App.Div. 11; Robinson v. Miller, 
206 N.Y.S. 248, 210 App.Div. 450; Per- 
rine v. Hotchkiss, 2 Lans. 416; Les- 
ley v. Johnson, 41 Barb. 359; Wood- 
ruff v. Hurson, 32 Barb. 557; Pome- 
roy v. Ainsworth, 22 Barb. 118 [aff 
22> Barbi 230)’ note}: WuConsoliys ay, 
Keenan, 87 N.Y.S. 630, 42 Misc. 589; 
Suydam y. Westfall, 4 Hill 211 [rev 
on other grounds 2 Den. 205]; Van 
Schaick v. Edwards, 2 Johns.Cas. 355; 
Righter v. Stall, 3 Sandf.Ch. 608. 


N.C.—Ector v. Osborne, 103 S.E. 
S88) eale-9o N.C. 667, Ls Arias eas Os 
Bank of North America vy. Wysong & 
Miles“€o.;, 99 (SE. (2.07, eZ GIN. EC. 394 
[cert den 40 S.Ct. 13, 250 U.S. 666, 63 
L.Ed. 1197, and error dism 40 S.Ct. 
343), (2515 TUS. -568, 1645) Dds 4i3ile 
Planters’ Nat. Bank of Virginia v. 
Wysong & Miles Co., 99 S.H. 199, 202, 
177 N.C. 380 [cert den 40 S.Ct. 13, 250 
U.S. 666, 63 L.Ed. 1197, and error dism 
4) S.Ct. 343; 251- U.S. 568) 64 TE. 
418]; Monk v. Goldstein, 90 S.E. 519, 
172 N.C. 516; MacRackan v. Bank of 
Columbus, 80 S.E. 184, 164 N.C. 24, 49 
L.R.A.N.S. 1043; Smithwick v. Whit- 
ley, 67 S.E. 914, 152 N.C. 366, 28 LR. 
A.N.S. 113, 20 Ann.Cas. 1348; Doster 
v. English, 67 S.E: 754, 152 N.C. 339. 


Ohio.—Niagara County Bank vv. 
Baker, 15 Ohio St. 68; Dunkle v. Ren- 
ick,.6 Ohio St. 527; 


Okl.—Davis v. Rothenberg, 254 P. 
37, 124 Okl. 74; Holt v. Avtna Build- 
ing & Loan Ass’n, 190 P. 872, 78 Okl. 
307; Tuttle v. F. C. Finerty & Co., 171 
B30, Ge Olin 294. 


Or.—Lorber v. Marshall, 264 P. 438, 
124 Or. 272; Balfour v. Davis, 12 P. 
Soe Te Ory Lit 


Pa.—Allen y. Osborne, 23 Pa.Dist. 
394, 41 Pa.Co. 465. 


Philippine.—Tolentino & Manio v. 
Gonzalez Sy Chiam, 50 Philippine 558. 


Tenn.—New River Lumber Co. v. 
Tennessee Ry. Co., 191 S.W. 834, 136 
Tenn. 661. 


Vt.—Foote & Stone v. Emerson, 10 
Vt. 338, 38 Am.D. 205. 


Va.—Skipwith y. Gibson, 4 Hen. 
&M. (14 Va.) 490; Price v. Campbell, 
2 (Call (6 Vai). 1110, 21 Amb 635s 


Wash.—Martin v. McAvoy, 228 P. 
694, 130 Wash. 641. 


W.Va.—Jarrett’s Adm’rs y. 
ington, 9 W.Va. 333. 


Wis.—Case v. Fish, 15 N.W. 808, 58 
Wis. 56. 


[a] Applications of rule.—(1) 
The usury laws do not apply to the 
levying and collecting of taxes, but 
only to loans. Hence, a_ statute 
which provides that overdue taxes 
shall bear interest at the highest le- 
gal rate, with a monthly penalty add- 
ed, does not violate the constitutional 
prohibition against usury. Galves- 
ton, etc., R. Co. v. Galveston, 74 S.W. 
537, 96 Tex. 520; Nalle vy. Austin, 93 
S.W. 141, 41 Tex.Civ.App. 423. (2) 


Lud- 


same title and section number, 


—_ 


§§ 73-75] 


row and literal construction of peculiar statutes, 
the courts have held that no loan is necessary to 
bring a transaction within the terms of such stat- 


utes.?4 


[§ 74] b. Loan—(1) In General. 
constitute a loan there must be a contract whereby, 
in substance, one party transfers to the other a sum 
of money which that other agrees to'repay abso- 
lutely, together with such additional sums as may 


So, an act giving to shippers as dam- 
ages for the negligent delay in the 
transportation of their property five 
cents per month of the value of such 
property is not in conflict with the 
constitutional prohibition against 
usury, Since no question of the loan 
or forbearance of money is involved. 
Texas, Cent... Ro > Co. vy... Hannay- 
Ererichs, | (Civ.App.) 130 S.W.. 250 
{mod 124 S.W. 1163, 104 Tex. 603]. 


[b] Pledge as security.—No usu- 
ry exists where a corporation in 
good faith pledges its bonds at less 
than the face value to secure its debt. 
Rudisill Soil Pipe Co. v. Eastham Soil 
Pipe & Foundry Co., 97 So. 219, 210 
Ala. 145. 


[ec] Liquidation or present pay- 
ment of loan.—(1) If contract at 
its inception is not usurious, it is not 
made usurious by any subsequent 
transaction liquidating loan, even 
though borrower pays sum in excess 
of interest at legal rate for time sum 
loaned was held. Conservative Loan 
Co. v. Whittington, 250 P. 485, 120 
Okl. 137; Clement Mortgage Co. v. 
Johnston, 201 P. 247, 83 Okl. 153. (2) 
Where a mortgagor was given an op- 
tion to pay $100, or any multiple 
thereof, on any interest-paying date, 
and a note for the amount of the 
mortgage was given at 7 per cent., 
and an additional note at 3 per cent. 
representing an agreed commission, 
and secured by a second mortgage 
providing that the exercise by the 
mortgagor of the option in the pri- 
or mortgage should in no way affect 
the liability on the second note and 
mortgage, it was held, that the notes 
and mortgages were valid contracts, 
and that the mortgagor or those in 
privity with him by payment of the 
principal of the first note, with inter- 
est, and the annual installment due 
on the second note, did not discharge 
the unpaid balance of-the second note. 
Finerty Inv. Co. v. Athey, 215 P. 611, 
SI NOK 284 eGo) LUnGer: Kye (St. 7S: 
2219, it was held that the act of a 
mortgagee in exacting an additional 
one per cent of the principal for con- 
senting to present payment and the 
loss of further interest was not a 
“loan or forbearance” amounting to 
usury. Hamilton v. Kentucky Title 
Savings Bank & Trust Co., 167 S.W. 
8398, 159 Ky. 680, L.R.A.1915B 498. 
(4) Where a holder of lawful notes 
requires the maker who desires to 
take them up before maturity to pay 
the whole amount of interest that 
would have accrued on maturity, 
there is no usury. The transaction 
involves neither loan nor forbearance, 
but rather a premium for the surren- 
der of a good investment. Smithwick 
v. Whitley, 67 S.BE. 914, 152 N.C. 366, 
28 L.R.A.N.S. 113, 20 Ann.Cas. 1348. 
(5) Payment of money to secure re- 
lease of mortgage contract having 
seven years to run and to draw inter- 
est and not as interest on loan is not 
usury. Webb v. Southern Trust Co., 
11 S.W.(2d) 988, 227 Ky. 79. 


{[d] Adjustment of life insurance 
policy.— Difference between original 
amount of insurance and amount of 
continued insurance purchasable aft- 
er insurance lapsed on deducting loan 
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be agreed on for its use.#5 
the parties, the transaction will be considered a 
loan without regard to its form.?*® 
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If such be the intent of 


[§ 75] (2) Sales or Exchange of Property—(a) 


In order to | In General. 


could not be held “interest” on loan 
so as to make it usurious. Neal vy. 
Columbian Mut. Life Assur. Soc., 138 
So. 3538, 161 Miss. 814. 

{e] Past use of money.—(1) It is 
not usury to pay excessive interest 
for past use of money. Strickland v. 
First State Bank of Balaton, 202 N.W. 
727, 162 Minn. 309. (2) Where cred- 
itor executes note for balance due on 
open account, intending to bind him- 
self to pay excessive interest charges, 
the contract entered into is one for 
past use of money or credit, and not a 
contract to pay interest in any proper 
or legal sense. Dismukes vy. Weed’s 
Ex’rs, 82 So. 24, 203 Ala. 64, 


34 Callanan y. Shaw, 24 Iowa 441 
[dist Burrows v. Cook, 17 Iowa 436]; 
Rosen vy. Rosen, 123 N.W. 559, 159 
Mich. 72, 134 Am.S.R. 712; Parchman 
v. McKinney, 20 Miss. 631; Torrey 
v. Grant, 18 Miss. 89; People’s Bank 
v. Jackson, 20 S.E. 786, 43 S.C. 86, 49 
Am.S.R. 823, 27 L.R.A. 569; Thomp- 
son v. Nesbit, 31 S.C.L. 73; Fisher v. 
Hoover, 21 S.W. 930, 3 Tex.Civ.App. 
81. Contra Coleman y. Garlington, 
29 S.C.L. 238 (dictum). 


35. Ark.—Jordan vy. Mitchell, 
Ark. 258. 


Cal.—O. A. Graybeal Co. v. Cook, 
295 P. 1088, 111 Cal.App. 518; Baker 
v. Butcher, 289 P. 236, 240, 106 Cal. 
App. 358 [cit Cyc]. 


Del.—Real Estate Trust Co. of 
Philadelphia v. Wilmington & N. C. 
Blectrie) Ry.,:\Co:,1¢Ch:)) Wit, Aw 756: 


Ky.—Eddy v. Northup, 23 S.W. 353, 
15 Ky.L. 434. 


Mo.—Quinn v. Van Raalte, 205 S.W. 
59, 69, 276 Mo. 71 [cit Cyc]. 


N.Y.—Meaker v. Fiero, 39 N.E. 714, 
1450.N.Y.. 165; “Crane vic Price, 35 NY. 
494; Dry Dock Bank v. American L. 
Ins., ete., Co., 3 N.Y. 344; Quacken- 
bush v. Leonard, 9 Paige 334. 


[a] Illustration of transactions 
held not to be loans.—A railway com- 
pany, authorized to borrow money to 
complete and equip its road and se- 
cure the Same by mortgage, employed 
the lowest bidder to build and equip 
the road. The bidder was paid for the 
work, from time to time, in the mort- 
gage bonds of the company. The 
bonds were certified in accordance 
with a resolution of the directors of 
the company, and were wholly used 
for the building of the road, the 
transaction being in good faith, but 
the cost of the work was less than 
the face of the bonds. It was held, 
that the bonds and mortgage were not 
tainted with usury, the transaction 
not being a loan under cover of a con- 
tract to build the road in considera- 
tion*of the bonds. Real Estate Trust 
Co. of Philadelphia v. Wilmington & 
N. C. Hlectric Ry. Co., (Del.Ch.) 77 A. 
756. 

“oan” defined generally see 38 C.J. 
p 126. 

36. U.S.—Missouri, Kansas, etc., 
Mrust, Co.) Vv. Krumseig, 19 S°Ct. ad7i9y 
172 U.S. 351, 43 LiHd. 474; Stotesbury 
v. Huber, 237 F. 413; Home Bond Co. 
v. McChesney, 210 F. 893 [aff sub nom. 
In re American Fiber Reed Co., 206 F. 
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It is manifest that any person owning 
property may sell it at such price and on such terms 
as to time and mode of payment as he may see 
fit, and such a sale, if bona fide, cannot be usurious, 
however unconscionable it may be,*? and this is so 


309]. 


Cal.—Rosemead Co. v. Shipley Co., 
278 P. 1038, 207 Cal. 414; O. A. Gray- 
beal Co. v. Cook, 295 P. 1088, 111 Cal. 
App. 518. 


Conn.—Columbus Industrial Bank 
oa Rosenblatt, 149 A. 209, 111 Conn. 


Ill.—Mercantile Trust Co. of Illi- 
nois v. Kastor, 112 N.E. 988, 273 Ill. 
332 [aff 191 Ill.App. 219]; Knight v. 
Seney, 211 Ill.App. 324. 


Iowa.—Wormley’ y. 
Iowa 144. 


Ky.—Shanks v. Kennedy, 1 A.K. 
Marsh. 65; Tardeveau v. Smith’s Ex’r 
ards wlt/ 5; toe Amie St. 


Mo.—Quinn y. Van Raalte, 205 S.Ww. 
59, 2i6p Mon Wl. 


N.Y.—Grannis v. Stevens, 111 N.E. 
263, 216 N.Y. 583; Smith vy. Cross, 90 
N.Y. 549 [rev 25 Hun 310]; Fiedler vy. 
Darrin, 50 N.Y. 437 [rev 59 Barb. 6511; 
Brown v. Robinson, 160 N.Y.S. 287, 
173 App.Div. 583; William H. Henry & 
Co. v. Fry, 1387 N.Y.S. 894, 78 Misc. 
130; Rapelye v. Anderson, 4 Hill 472 
[rev 9 Paige 483]. 

Ohio.—Coreoran vy. Powers, 6 Ohio 
St. 19; MeGregor v. Covington, ete., 
Co., 1. Disn.: 509, 510, 12 ‘Ohio Dec. 
(Reprint) 763. 

Or.—Fidelity Sec. Corporation v. 
Brugman, 1 P.(2d) 181, 187 Or. ‘38; 75 
Avie bias dio oes 

Eng.—Floyer v. Edwards, 
112, 114, 98 Reprint 995. 

“Where the real truth is a loan of 
money, the wit of man cannot find a 
shift to take it out of the statute.” 
Per Lord Mansfield in Floyer vy. Ed- 
wards, Supra. 


“It matters not what the form of a 
transaction may be, where one party 
advances money to another, to be re- 
paid at a future day, it is a loan; and 
if the sum to be repaid is greater than 
the sum loaned, with lawful interest, 
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Cowp. 


the contract is usurious.” McGregor 
v. Covington, supra. 
[a] MTlustrations.—(1) Where a 


debtor purchased an investment cer- 
tificate payable in installments from 
a bank when obtaining the loan, the 
transaction was held merely a “loan” 
providing for repayment, as regards a 
usury claim (Pub. Acts [1919] c 196). 
Columbus Industrial Bank v. Rosen- 
blatt, 149 A. 209, 111 Conn. 84. (2) 
Interest may be forfeited, for usury, 
where trust deed for amount addi- 
tional to loan was made payable to in- 
termediary who professed to sell it to 
lender for amount loaned. Quinn v. 
Nat. Mortg. & Inv. Co., 57 F.(2d) 410, 
61 App.D.C. 44 [cert den 53 S.Ct. 13]. 


37. U.S.—Blackmore Inv. Co. vy. 
Johnson, 32 F.(2d) 433, 435 [cert den 
50 S.Ct. 36, 280 U.S. 586, 74 L.Ed. 635, 
and quot Cyc]; Stark v. Bauer Coop- 
erage.Co., 3 F.(2d) 214 [cert den 45 
S.Ct. 464, 267 U.S. 604, 69 L.Ed. 809]; 
Judy v. Gerard, 14 F.Cas.No. 7,571, 4 
McLean 360. 


Ala.—Price v. Pruet, 82 So. 448, 203 
Ala. 198; Baker v. Orr, 53 So. 1006, 
169 Ala. 665. 


Ark.—Briggs y. Steele, 121 S.w. 
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even though a bonus and commission are included 
But the law will not per- 


in the purchase price.*® 


754, 91 Ark. 458. 


Cal.—Verbeck v. Clymer, 261 P. 
1017, 1019, 202. Cal. .557- [quot Cyc]; 
Logorio v. Yerxa, 273 P. 856, 858, 96 
\ GallApp. D1 2iquot"-Cyc]s Berger v- 
Lodge, 265 RP. 515, 516, 90 Cal.App. 19 
[quot Cyc]. 

Conn.—Wadsworth v. Champion, 1 
Root 393. 

Del.—Philadelphia Real Estate 
Trust Co. v. Wilmington, etc., Electric 
Uae On CGN). tr (iacAS Los 

Ga.—Edwards v. Capps, 50 S.E. 943, 
122 Ga. 827; Jackson v. State, 62 S. 
EB. 726, 5 Ga.App. 177. 

Iowa.—Gilmore & Smith v. Fergu- 
son & Cassell, 28 Iowa 220; Margshall- 
town First Nat. Bank v. Owen, 23 
Iowa 185; Switz v. Platts, 15 lowa 
298. 


Ky.—McAlister v. Gingles, 50 S.W. 
(2d) 551, 553, 244 Ky. 254 [cit Cyc]; 
Nantz v. Hurst, 179,S.W. 400, 166 Ky. 
396; Forsythe v. Lexington Banking, 
SLCC OL, LolaSsW. 962. 4 

La.—Mills v. Crocker, 9 lLa.Ann. 
334; Dendinger, Inc. v. BPmuy & Hich- 
horn, 124 So. 604, 605, 12 La.App. 39 
ficiteCyell- 

Minn.—Heinrich v. Jenkins, 108 N. 
W. 877, 98 Minn. 489. 

Miss.—Matlock v. Cobb, 62 Miss. 48. 

Mo.—General Motors Acceptance 
Corporation v. Weinrich, 262 S.W. 425, 
218 Mo.App. 68. 

N.J.—Taylor v. Hintze, 30 A. 551, 57 
N.J.Law 239. 

N.Y.—Weaver Hardware Co. v. 
Solomovitz, 139 N.E. 353, 285 N.Y. 321; 
Redmond v. Miller, 254 N.Y.S. 456, 234 
App.Div. 159 [aff 182 N.E. 197, 259 N. 
Y. 598]; Flagg v. Fisk, 87 N.Y.S. 530, 
93 App.Div. 169 [aff 72 N.E. 1141, 179 
N.Y. 590]; Frank v. Davis, 3 Silv.Sup. 
102, 23 Abb.N.Cas. 419, 53 Hun 636, 6 
N.Y.S. 144 [aff 28 N.E. 255, 127 N.Y. 
673]; Hurd v. Hunt, 14 Barb. 573; 
Rapelye v. Anderson, 4 Hill 472 [rev 
9 Paige 483]; Manice v. New York 
Dry Dock Co., 3 Edw. 143; Holford v. 
Blatchford, 2 Sandf.Ch. 149, 3 N.Y. 
Leg.Obs. 311. 

N.C.—Monk vy. Goldstein, 90 S.E. 
blOhelacgeN«c. )5l6;) 4 Marboroug hi), 
Hughes, 51 S.E. 904, 139 N.C. 199. 


Pa.—tTrine’s Appeal, 13 A. 765, 9 
Pa.Cas. 613. 


§$.c.—Cohen v. Williams, 162 S.E. 
758, 759, 164 S.C. 499 [quot Cyc]; 
Wheeler v. Marchbanks, 10 S.E. 1011, 
82. S/Cy 594. 

Va.—Skipwith v. 
M. (14 Va.) 490. 


Eng.—Floyer v. Edwards, 1 Cowp. 
112, 116, 98 Reprint 995. ; 


“T lay the foundation of the whole 
upon a man’s going to borrow under 
colour of buying: there the contract 
is usurious; but where it is a bona 
fide sale . . it certainly is not.’ 
Per Lord Mansfield in Floyer y. EHd- 
wards, supra, 

[a] Illustrations.—(1) A railway 
company, authorized to borrow money 
to complete and equip its road and se- 
cure the same by mortgage, employed 
the lowest bidder to build and equip 
the road. The bidder was paid for 
the work, from time to time, in the 
mortgage bonds of the company. The 
bonds were certified in accordance 
with a resolution of the directors of 
the company, and wholly used for the 
building of the road, the transaction 
being in good faith, but the cost of 
the work was less than the face of the 


Gibson, 4 Hen.& 


USURY 


of a sale.?? 


bonds. It was held that the bonds 
and mortgage were not tainted with 
usury, the transaction not being a 
loan under cover of a contract to build 
the road in consideration of the bonds: 
Philadelphia Real Estate Trust Co. v. 
Wilmington, ete, Electric R. Co., 
(Del Choy (TT) VAs elas. (2) Where a 
speculator and a capitalist had no ex- 
isting relations, and the speculator 
had no interest in the property of- 
fered for sale, an agreement that the 
capitalist would buy the property and 
carry it for the speculator, who would 
buy it at an advance in price, was 
held a sale and not a loan. Stark v. 
Bauer Cooperage Co., 3 F.(2d) 214 
[eert den 45 S.Ct. 464, 267 U.S. 604, 
69 L.Ed. 809]. (3) Where a provision 
for interest to be paid a mortgagee at 
the unlawful rate of twelve and one- 
half per cent had reference to, and 
was to serve to fix, in a contingency, 
the purchase price of the land, not to 
interest to be paid for the loan or for- 
bearance of money, etc., there was no 
usury. Price v. Pruet, 82 So. 448, 203 
Ala. 198. (4) A purchase of goods at 
wholesale, and sale at a profit of from 
ten to twenty per cent, if made in 
good faith to secure a profit on the 
goods, and not to evade the usury 
law, is not in itself usurious. Briggs 
v. Steel, 121. S.W. 754, 91 Ark. 458. 
(5) Since a ereditor who purchased 
an insolvent debtor’s property at the 
pankruptey sale could resell it at any 
price he saw fit, an agreement be- 
tween the creditor and debtor that 
the former should purchase _ the 
property and resell it to the debtor 
for the price paid, plus an attorney’s 
fee paid out in attempting to collect 
a debt from the debtor prior to his ad- 
judication in bankruptcy, was valid, 
and was not usurious for including 
the attorney’s fee. -Forsythe v. Lex- 
ington Banking & Trust Co., (Ky.) 121 
S.W. 962. 

[b] Reason for rule.—‘The reason 
is that the statute against usury is 
striking at and forbidding the exac- 
tion or receipt of more than a speci- 
fied legal rate for the hire of money 
and not of anything else; and a pur- 
chaser is not like the needy borrower, 
a victim of a rapacious lender, since 
he can refrain from the purchase if 
he does not choose to pay the price 
asked by the seller.’”’ General Motors 
Acceptance Corp. v. Weinrich, 262 §S. 
W. 425, 428, 218 Mo.App. 68. 


38. Blackmore Inv. Co. v. Johnson, 
32 F.(2d) 433 [cert den 50 S.Ct. 36, 
280 U.S. 586, 74 L.Ed. 635]. 


Commission or bonus paid by bor- 
rower see infra §§ 148-164. 


39. U.S.—Quinn y. National Mort- 
gage & Inv. Co., 57 F.(2d) 410; Ten- 
nessee Finance Co, v. Thompson, 278 
F. 597; Petition of National Discount 
Coy. 2727, D0 Reort den 42" S.Ct, 48° 
257 U.S. 635, 66 L.Ed. 408]; Brown v. 
Fletcher, 244 F. 854 [aff 253 F. 15, 165 
C.C.A. 35 (certiorari den 39 S.Ct. 10, 
248 U.S. 569, 63 L.Ed. 425)]; Ringer 
v. Virgin Timber Co., 213 F. 1001. 


Ala.—Meyer v. Cook, 5 So. 147, 85 
Ala. 417. 

Ariz.—Blaisdell v. Steinfeld, 187 P. 
555, 15 Ariz. 155. 


Ark.—Home Bldg. & Sav. Ass’n v. 
Shotwell, 38 S.W.(2d) 552, 183 Ark. 
750; Grider v. Driver, 46 Ark. 50. 

Cal.—Liebelt v. Carney, 2 P.(2d) 
144, 213 Cal. 250, 78 A.L.R. 405; Rose- 
mead Co. v. Shipley Co., 278 P. 1038, 
207 Cal. 414. 


Conn.—Bridgeport ay A. W. Corpo- 


[§ 75 


mit a usurious loan to hide itself behind the form. 
A transaction is not a loan of money 


ration v. Levy, 147 A. 841, 110 Conn. 
PASSE 

Ga.—Pope v. Marshall, 4 S.©. 116, 
78 Ga. 635. 

Tll.— Knight v. Seney, 124 N.E. 813, 
290 Ill. 11; Mercantile Trust Co. of 
Illinois v. Kastor, 112 N.E. 988, 273 
Ill. 332 faff 191 Ill.App. 219]; Fergu- 
son v. Sutphen, 8 Ill. 547; Stober v. 
Ehrhart, 223 Ill.App. 543. 


Ilowa.—Wormley vy. Hamburg, 46 
Iowa 144. 


Ky.—Tomlin vy. Morris, 82 S.W. 378, 
26. Kiyals 68 15 

Md.—Carozza v. Federal Finance & 
Credit Co., 181 A. 332, 149 Md. 223, 43 
TAG LE ane. 

Minn.—State Bank of Northfield v. 
Northwestern Sec. Co., 199 N.W. 240, 
159 Minn. 508; Trauernicht v. Kings- 
ton, 195 N.W. 278, 156 Minn. 442. 


N.Y.—Leavitt v. De Launy, 4 N.Y. 
363; Dry Dock Bank v. American L. 
Ins., etc., Co., 3 N.Y. 344 [aff 3 Sandf. 
Ch. 215]; Leavitt v. Enos, 140 N.Y. 
S. 862, 155 App.Div. 584; Hagaman 
v. Reinach, 96 N.Y.S. 719, 48 Misc. 
206; Thayer Mercantile Co. v. Wood, 
180 N.Y.S. -414. 


N.C.—Rhodes  v. 
N.C. 415; 


Okl.—Boggs vy. Bardon Loan Co., 
278 P. 1115, 137 Okl. 248. 


S.C.—Cohen y. Williams, 162 S.E. 
758, 759, 164 S.C. 499 [quot Cyc]; Mar- 
tin v. Pacific Mills, 158 S,E. 831, 160 
S.C. 458. 

Wis.—Root v. Pinney, 11 Wis. 84. 

[a] Thus (1) a transaction by 
which the,buyer procured lots au- 
thorized to be sold for six hundred 
fifty dollars, by giving a loan com- 
pany one thousand two hundred dol- 
lars, and by the loan company’s pay- 
ing off the vendor, was held usurious. 
Home Bldg. & Sav. Ass’n y. Shotwell, 
38 S.W.(2d) 552, 183 Ark. 750. (2) A 
written agreement, whereby one for 
a term of five years was to invest 
thirty thousand dollars in purchasing 
from defendants approved mortgages 
or bonds, which were to be delivered 
by defendants, who were authorized to 
sell any notes or bonds so purchased 
on furnishing other notes or bonds, 
and who were to pay three thousand 
dollars a year in advance and thirty 
thousand dollars at the termination 
of the agreement, evidenced loans on 
collateral security at a usurious rate 
of interest, and not sales of the se- 
curities. Knight v. Seney, 124 N.E. 
813, 290 Ill. 11. 
in form sold at a price in excess of 
its stock exchange value and a note 
is taken for the price at the highest 
legal rate, to make a loan on which 
the vendor gets more than the legal 
rate, the form will be disregarded and 
the transaction will be held usurious. 
Trauernicht v. Kingston, 195 N.W. 
278, 156 Minn. 442. 
by which one party agreed to pur- 
chase property and reSell it to the 
other party on credit at an advance 
exceeding lawful interest on the pur- 
chase price is in substance a loan of 
money and usurious. Ringer y. Vir- 
gin Timber Co.,. 213 F. 1001. 


[b] This rule has been applied to 
assignments of wages, (1) purport- 
ing on their face to be absolute sales, 
which were in fact loans at usurious 
interest rates. Tennessee Finance 
Co. v. Thompson, 278 F. 597; Martin 
v. Pacific Mills, 158 S.B. 831, 160 S.c. 
458; McWhite y. State, 226 S.W. 542, 
143 Tenn. 222; Cotton v. Cooper, (Tex. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


(3) Where stock is: 


(4) A transaction. 


§§ 75-76] 


as distinguished from a sale of realty because title 
is conditionally to be conveyed,*® because it is held 
as security,*! or because the debt is absolute ;*” nor 
is the fact that title has recently been in an apparent 
vendee and has been transferred by him to a later 
vendor, even in connection with an executory con- 
tract of sale to the former owner, in itself deter- 


minative.*3 


[§ 76] (b) Price Increased because of Deferred 
Payments—aa, In General. A vendor may fix up- | in 


Civ.App.) 160 S.W. 597 [aff (Commn. 
App.) 209 S.W. 135]. (2) Notwith- 
standing defendant took assignments 
of wages to be paid in the future, 
which on their face were without the 
usury laws, yet, where the assign- 
ments were not recorded, and it ap- 
peared that they were used merely 
as collateral security, the transac- 
tions in reality being loans and the 
employees being allowed to collect 
their wages and pay as interest the 
discount mentioned in the assign- 
ment, the transactions must be deem- 
ed loans and within the usury laws, 
so, where defendant for a two weeks’ 
loan of twenty-five dollars received 
one dollar and seventy-five cents in- 
terest, he was liable. McWhite v. 
State, 226 S.W. 542, 143 Tenn. 222. 
(3) Whén a money lender, in order 
to cloak his usury, bought from the 
borrower wages to the amount of one 
hundred and ninety dollars, payable 
at the rate of twenty dollars a month, 
for one hundred twenty-five dol- 
lars, the whole transaction was void 
for usury, and hence the borrower 
eould not be held liable in tort, for 
the conversion of the wages. Wil- 
marth—-v. Heine, 121 N.Y.S. 677, 137 
App.Div. 526. 

[ce] Assigument of interest under 
trust.—An absolute assignment of a 
beneficial interest under a testamen- 
tary trust in consideration of a loan 
of $5,000 or $6,000, which, less com- 
missions, ete., netted about $3,500, 
and under which the lenders might re- 
ceive $17,500, and were to pay the 
premiums on the beneficiary’s life in- 
surance assigned to them, whereby 
the lenders avoided any legal con- 
tingencies or dangers, and would re- 
ceive the capital at all events, with 
unlawful additions, was _ usurious. 
Brown v. Fletcher, 253 F. 15, 165 C.C. 
A. 35 [aff 244 F. 854, and cert den 39 
S.Ct. 10, 248 U.S. 569, 63 L.Ed. 425]. 


40. Stark v. Bauer Cooperage Co., 
8 F.(2d) 214 [cert den 45 S.Ct. 464, 
267 U.S. 604, 69 L.Ed. 809]. 

41. Stark v. Bauer Cooperage Co., 
supra. 

42. Stark v. Bauer Cooperage Co., 


‘supra. 


+ 43. Stark v. Bauer Cooperage Co., 
supra. 

44. U.S.—Hogg v. Ruffner, 1 Black 
115,17 L.Ed. 38; In re Bibbey, 9 F.(2d) 
944, 

Ala.—Davis v. Elba Bank & Trust 
Go, Wid Soyoil. 216 Ala, 632. Com- 
mercial Credit Co. v. Parks, 112 So. 
237, 215 Ala. 648; Commercial Credit 
Co. v. Tarwater, 110 So. 39, 40, 215 
Ala. 123, 48 A.L.R. 1437 [quot Cyc]. 


Ark.—Starling v. Hamner, 50 S.W. 
(2d), 612," 185° Ark. 9930; Cheairs v. 
MeDermott Motor Co., 2 S.W.(2da) 
1111, 175 Ark. 1126; General Motors 
Acceptance Corporation v. Taylor, 294 
S.W. 386, 173 Ark. 1180; Standard 
Motors Finance Co. v. Mitchell Auto 
Co., 293 S.W.11026, 173 Ark. 875, 57_A. 
L.R. 877; Rose v. Howell, 284 S.W. 
776, 171 Ark. 529; Hdwards v. Wiley, 
235 S.W. 54, 150 Ark. 480; Smith v. 
Kaufman, 224 S.W. 978, 145 Ark. 548; 


USURY 


not usurious.** 


Ellenbogen v. Griffey, 18 S.W. 126, 55 
Ark. 268. 

Cal.—Wilson v. J. E. French Co., 4 
P.(2d) 537, 214 Gal. 188; Ricker v. 
Fay Securities Co., 294 P. 732, 110 Cal. 
App. 750; Lamb v. Herndon, 275 P. 
503, 97 Cal.App. 193; Pacific Finance 
Corporation v. Lauman, 273 P. 48, 95 
Cal.App. 541; Murphy v. Agen, 268 P. 
480, 92 Cal.App. 468. 

Conn.—Bridgeport L. A. W. Corpo- 
ration v. Levy, 147 A. 841, 110 Conn. 
255, 259 [quot Cyc]. 

Fla.—Davidson y. Davis, 52 So. 139, 
59 Fla. 476, 28 L.R.A.N.S. 102, 20 Ann. 
Cas. 1130. 

Ga.—E. Tris Napier Co.'v. Trawick, 
139 S.BH. 552, 164 Ga. 781; Ozmore v. 
Coram, 65 S.E. 448, 133 Ga. 250; Ir- 
vin v. Mathews, 75 Ga. 739; Talley v. 
Commercial. Credit Co., of Georgia, 
147 S.E. 175, 89 Ga.App. 297. 

Il].—Primley v. Shirk, 60 Ill.App. 
312 [aff 45 N.E. 247, 163 Ill. 389]. 

A oOM ser fo 838y) v. Scallen, 15 Iowa 

Kan.—Atlas Securities Co. v. Cope- 
land, 260 P. 659, 124 Kan. 398. 


Ky.—Rhodes v. Henderson Bldg., 


etc., Assoc, 18 Ky.L. 778; Brock’s 
Heirs v. Elliott, 8 Ky.L. 537. 
La.—Mills y. Crocker, 9 La.Ann. 


334; Dendinger, Inc. v. Emuy & Hich- 
horn, 124 So. 604, 605, 12 La.App. 39 
[eit Cyc]; Robbins v. W. W. Page & 
Son, 120 So. 688, 10 La.App. 207. 


Mich.—Keefe v. Bush & Lane Piano 
Co., 225 N.W. 585, 247 Mich. 82; Hart- 
wick Lumber Co. v. Perlman, 222 N. 
W. 147, 245 Mich. 3. 

Minn.—Saxe v. Womack, 66 N.W. 
269, 64 Minn. 162. 


Miss.—Benson v. Berry-Dampeer 
Co., 130 So. 157, 158 Miss. 237; Com- 
mercial Credit Co. v. Shelton, 104 So. 
75, 1389 Miss. 132; Bass v. Patterson, 
ah 849, 68 Miss. 310, 24 Am.S.R. 

Mo.—General Motors Acceptance 
Corporation v. Weinrich, 262 S.W. 425, 
429, 218 Mo.App. 68 [cit Cyc]; Hol- 
land-O’Neal Milling Co. v. Rawlings, 
268 S.W. 683, 217 Mo.App. 466; Huber 
Mfg. Co. v. Ellis, 201 S.W. 931, 199 Mo. 
App. 96. 

N.Y.—Brooks v. Avery, 4 N.Y. 225; 
McAnsh y. Blauner, 226 N.Y.S. 379, 
222 App.Div. 381 [aff 162 N.E. 515, 248 


N.Y. 537]; Hopmans v. Teuscher, 227 
NSYis. 427, LoluMisc.. 2 as. Jd. £.iOor- 
poration v. Spence, 224 N.Y.S. 297, 


298, 130 Misc. 659 [quot Cyc]; Luz- 
zatto v. Kaplan, 188 N.Y.S. 522 [aff 
192 N.Y.S. 936]; Willoughby v. Com- 
stock, 3 Edw. 494, 

N.C.—Churchill v. Turnage, 30 S.E. 
122, 122 N.C. 426. 

S.C.—Wheeler v. Marchbanks, 10 S. 
EK. VOU, 32 S.C. 59/4. 

Va.—Long’s Ex’r v. Israel, 9 Leigh 
(36 Va.) 556. 

[a] Reasons for rule.—(1) “It is 
manifest that if A propose to sell to 
B a tract of land for $10,000 in cash, 
or for $20,000 payable in ten annual 
instalments, and if B prefers to pay 
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on his property one price for eash and another for 
credit, and the mere fact that the credit price ex- 
ceeds the cost price by a greater percentage than 
is permitted by the usury laws is a matter of con- 
cern to the parties but not to the courts, barring 
evidence of bad faith. 
in good faith, such a transaction is not a loan, and 


If the parties have acted 


This rule is particularly applica- 


ble where the article sold is subject to depreciation 
value,*® as, for instance, an automobile.*#® A 


the larger sum to gain time, the con- 
tract cannot be called usurious. A 
vendor may prefer $100 in hand to 
double the Sum in expectancy, and a 
purchaser may prefer the greater 
price with the longer credit; and one 
who will not distinguish between 
things that differ may say, with ap- 
parent truth, that B pays a hundred 
per such cent for forbearance, and 
may assert that such a contract is 
usurious; but whatever truth there 
may be in the premises, the conclu- 
sion is manifestly erroneous. Such a 
contract has none of the character- 
istics of usury; it is not for the loan 
of money.” Per Grier, J., in Hogg v. 
Ruffner, 1 Black (U-S.) 115, 119, 17/4: 
Ed. 38. (2) “Other considerations 
than usury are properly involved, 
such as the risk incident to financing 
the contract, expenses connected 
therewith, ete.” Ricker v. Fay Securi- 


.ties Co., 294 P. 732, 733, 110 Cal.App. 


750. 

[b] “The essence of the situation 
is that the transaction is not a loan.” 
Wilson v. J. E. French Co., 4 P.(2d) 
5387, 214 Cal. 188. 

[c] “In calculating the amount of 
addition to the caSh price, where the 
goods are sold upon time, what would 
be a proper interest upon the invest- 
ment is taken into consideration; the 
chances of loss and failure to pay, 
and the insurance necessary to cover 
the transaction, and the overhead ex- 
pense of carrying on a business of 
that kind, all find a place in ascertain- 
ing how a merchant may profitably 
sell upon time and the price to be 
charged; but this does not make a 
usurious contract.” In re Bibbey, 9 
F.(2d) 944, 946. 

[d] Where vendee has defaulted 
in his payments, and the parties in 
good faith rescind the existing con- 
tract and make another for a larger 
price and longer credit, such transac- 
tion is not usurious. Farmers’ L. & 
T. Co. v. Smith, Clarke (N.Y.) 540% 
Shirkey v. Hunt, 18 Tex. 883. 


45. Wilson v. J. E. French Co., 4 
P.(2d) 537, 214 Cal. 188. And see 
cases infra note 46. 


hi U.S.—In re Bibbey, 9 F.(2d) 
Ala.—Commercial Credit Co. v. 
Parks, 112 So. 287, 215 Ala. 648: Com- 
mercial Credit Co. v. Tarwater, 110 
So. 39, 215 Ala. 123, 48 A.L.R. 1437. 


Ark.—Cheairs v. McDermott Motor 
Co., 2 S.W.(2d) 1111, 175 Ark. 1126; 
General Motors Acceptance Corpora- 
tion v. Taylor, 294 S.W. 386, 173 Ark. 
1180; Standard Motors Finance Co. 
vy. Mitchell Auto Co., 293 S.W. 1026, 
LTSATK NS 76 67 ASLERI UST) 


Cal.—Wilson v. J. E. French Co., 4 
BuCZ dD Ss, ita ae Cale les Pacific 
Finance Corporation v. Lauman, 273 
P. 48, 95 Cal.App. 541; Murphy v. 
Agen, 268 P. 480, 92 Cal.App. 468; 
Berger v. Lodge, 265 P. 515, .90 Cal. 
App. 19. 

Kan.—Atlas Securities Co. v. Cope- 
land, 260 P. 659, 124 Kan. 393. 


Pa. eS Pe ge! v. Huber, 12 Pa.Dist. 
&Co. 405.. - 
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pretended sale on credit, however, will not be allowed 
to cloak a usurious loan.47? If the contract of sale 
on deferred payments is but colorable and the real 
transaction a loan providing for illegal profit, it 
will be held usurious.*® Where the sale is made on 
a cash basis and for a cash priee and the vendor for- 
bears to require the cash payment agreed on in con- 
sideration of the vendee’s promising to pay at a fu- 
ture day a sum greater than such agreed cash value 
with lawful interest, in such case there is a for- 
bearance to collect an existing debt, and the exces- 
sive charge therefor is usurious.*® So, a stipulation 
providing for an increase in the price in the event 
that there is a delay in making payment renders 
the contract usurious.°° 


[§ 77] bb. Notes Taken for Deferred Payments. 
According to the weight of authority, where a ven- 
dor fixes the eredit price of his property in terms 
of the cash price plus an increment expressed as 
interest upon such cash price at a higher rate than 
allowed by law upon loans, such a contract may 
be expressed in notes taken for the deferred pay- 
ments, bearing a seemingly unlawful rate of inter- 
est, and be nevertheless valid and enforceable, pro- 


47. Ala.—Meyer v. Cook, 5 So. 147,]Cas. 1130. 
85 Ala. 417. 

Ga.—Pope v. Marshall, 4 S.H. 116,, 
78 Ga. 635; Talley v. Commercial 
Credit’ Cox of Georgia, 147-S.H. 175, 
39 Ga.App. 297. 

1ll.—Ferguson v. Sutphen, 8 Ill. 547. 


Md.—-Montague v. Sewell, 57 Md. 
407. 

Miss.—Commercial Credit Co. v. 
Shelton, 104-So. 75, 139 Miss. 132. 

48. Crippen v. Heermanece, 9 Paige 
(N.Y.) 211; Hartranft v. Uhlinger, 8 
A. 244, 115 Pa. 270; Earnest v. Hos-| 23 
kins, 100 Pa. 551; Fitzsimons v. Baum, | Lebus, 4 S.W. 
44 Pa. 32; Osborne vy. Buller, 75 S.E. ¢ 
557, 92 S.C. 338, 42 L.R.A.N.S. 1058. 537. 
ae Ala.—Stewart v. Cross, 66 Ala. 

Ark.—Ford v. Hancock, 36 Ark. 248; 
White v. Friedlander, 35 Ark. 52. 

Ga.—H. Tris Napier Co. v. Trawick, 
1389S... 552, 164 Ga. 78l; Ozmore v, 
Coram, 65 S.E. 448, 133 Ga. 250. 


541, 102 Ga. 825. 


Ihave Vast 


S.W. 883, 


466. 


472 [aff 26 Barb. 


USURY 


+a.—Rushing v. Worsham, 


Ind.—Newkirk v. Burson, 28 Ind. 
435 [overr Crawford v. Johnson, 11 
Borum y. Fouts, 15 Ind. 50]. 


Kan.—Atlas Securities Co. v. Cope- 
land, 260 P. 659, 124 Kan. 393. 


Ky.—-Williams v. Eagle Bank. 189 
72 Ky. 
Smalley, 1, Duy. 358; 
inson, 1 Metc. 663; 

9 B.Mon. 464; Hddy’s Ex’r y. Northup, 
Sows Soe, 15) Ky. 434: 
305, 9 Ky.L. 162. 
see Brock’s Heirs v. Elliott, 8 Ky.L. 


a ak ae v. Coburn, 10 Allen 


Mo.—Holland-O’Neal Milling Co. vy. 
Rawlings, 268 S.W. 683, 217 Mo.App. 
N.Y.—Cutler v. Wright, 
i 208]; 
Holding Corporation y. Burke, 238 N. 
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vided the parties have acted in good faith.°* There 
are, however, a few eases which repudiate this doe- 
trine, and hold that notes bearing unlawful interest 
are none the less usurious forbearances because 
taken for deferred payments of purchase money.°? 
In other cases such contracts for deferred payments 
have been held usurious because they are considered 
to violate the peculiar terms of the local statutes.** 


[§ 78] (c) Credit Sales fer Immediate Resale by 
Vendee. When property is sold to an applicant 
for a loan at an exorbitant price to be paid at a 
future day in order to enable the purchaser to sell 
it immediately for cash and thus obtain the money 
of which he is in need, the courts will regard the 
transaction as a mere disguise for a loan, and if 
the purchaser’s obligation is for a greater sum than 
the fair value of the property as and lawful in- 
terest, it will be held usurious.°* But even such a 
questionable transaction as a credit sale at a high 
price followed immediately by a cash sale by the 
purchaser at a smaller price will not be construed 
to be usurious, unless actual intent to reserve usuri- 
ous interest under the guise of excess of price is 
shown.°®° 


terest; but it is our duty to leok, not 
at the form and words, but at the sub- 
stance of the transaction; and as, on 
the one hand, we should not pay at- 
tention to the words of the contract, 
if the substance of it went to defeat 
the provisions of the statute of 12 
Anne, c. 16, so, on the other hand, we 
ought not to rely upon the words, so 
as to defeat the contract, if in sub- 
stance the transaction was legal. It 
appears to me, that in substance this 
was a contract for the sale of the es- 
tate at the price of £20,800, to be paid 
by instalments; in that there was no 
illegality.” Per Lord Tenterden in 
Beete v. Bidgood, 7 B.&C. 453, 1 M.& 
R. 148, 14 E.C.L. 206, 108 Reprint 792. 


[b] TIllustration.—The agreement 
of a buyer of sheep to pay their 
agreed value at a future date and 
meanwhile to deliver annually to the 
seller a certain number of pounds of 
wool per head was not usurious, al- 
though the annual value of the wool! 
would far exceed the legal rate of in- 
terest allowed. Gilmore & Smith v. 


30 S.E. 


541; Gruell v. 
TPousey Vv. HRob= 
Berry v. Walker, 


Askin v. 
But 


22 NOY: 
Florida Land 


Ind.—Newkirk -v. Burson, 21 Ind. Y.S. 1, 135 Misc. 341 [aff 243 N.Y.S. | Ferguson & Cassell, 28 Iowa 220 
Lic PEO tegen 799, 229 App.Div. 853]; Luzzatto v.| sa, Callanan v. Shaw, 24 Iowa 441: 

Mich.—Rosen v. Rosen, 123 N.W.| Kaplan, 188 N.Y.S. 522 [aff 192 N.Y. Compton - Compton, 5 La.Ann. 615° 
“559, 159 Mich. 72, 134 Am.S.R. 712. S. 936]; Van Schaick v. Edwards, 2] artranft v. Uhlinger Syn coviZin Slats 


Miss.—Bass v. Patterson, 8 So. 949, | J0hnS.Cas. 355. 


68 Miss. 310, 24 Am.S.R. 279. 


Mo.—Mitchell v. Griffith, 22 Mo. 515;| Bank v- Mann, 


17, 27 L.R.A. 565; 


Tenn.—Johnson 


Brown v. Gardner, | R. 


Pa. 270; Evans v. Negley, 13 Serge.& 
City First Nat.] R. (Pa.) 218; People’s Bank v. Jack- 
27 S.W. 1015, 94 Tenn. | Son, 20 S.E. 786, 43 S.C. 86, 49 Am.S. 


823, 27 L.R.A. 5693 Thompson v. 


Se Weintiok 963" ae ona ay 145; Garrity v. Cripp, 4 Baxt. | Nesbit, 31 S.C.L. 73. 

Mo.App. 68. : : 53. Parchman v. McKinney, 20 
50. Dendihger, Inc. y. Emuy & Vt.—Jackson v. Kirby, 37 Vt. 448. | Miss. 681; Torrey v. Grant, 18 Miss. 

Hichhorn, 124 So. 604, 12 La.App. 39. aes ; OU eevee AG aetne es gee UG 21 S.W. 930, 3 

E : ; : EVs) APB) m.R. 130; Kraker 2S : aE Ohes 

e fal ee ee EU een de vy. Shields, 20 Gratt. (61 Va.) 377. 54, Ala.—Collier v. Barr, 64 Ala. 

per cent to the price, if not paid by W.Va.—Swayne v. Riddle, 16 S.m,| 548; Miller v. Bates, 35 Ala. 580. 

the end of the following month, is] 512, 37 W.Va. 291; Reger v. O'Neal, Minn.—Barry v. Paranto, 106 N.W. 


invalid as usurious. Dendinger, Inc.| 10_S.H. 375, 33 

vy. Emuy & Wichhorn, 124 So. 604, 12| 427. 

La.App. 39. 
51. U.S.—Hogg v. Ruffner, 1 Black | 453,. | 

115, 17 L.Ed. 38 (construing Indiana | Reprint 792; 

statute). Comp. 
Ala.—Commercial Credit Co. v. [a] 

Parks, 112 So. 237, 215 Ala. 648; Dykes 


W.Va. 159, 6 L.R.A. 


Fing.—Beete v. 
3,.1 M.&R. 143, 


Bidgood, 
14 H.C.L. 206, 108 
Flayer v. 

112, 98 Reprint 995. 


Reason for rule.—The agree- 
ment was founded partly upon what 


911, 97 Minn. 265, 7 Ann.Cas. 984. 


N.Y.—Quackenbos v. Sayer, 62 N.Y. 
344; Dry Dock Bank vy. American L. 
Ins eetcin Co,0 38) ING. 154425 Millers ye 
Coates, 2 Hun 156, 4 Thomps.&C. 429 
[afi 66° INGY 609i. 


S.C.—Anonymous, 2 S.C.Eq. 333. 
Tenn. — Swanson vy. White, 5 


TP BiSC. 


Edwards, 


Vv. Bottoms, 13 So. 582, 101, Ala. 390. 
Ark.—Starling vy. Hamner, 50 S.W. 
(2d) 612, 185 Ark. 930. 


Fla.—Davidson y. Davis, 52 So. 139, 
59 Fla. 476, 28 L.R.A.N.S. 102, 20 Ann. 


was considered the present price of 
the estate, and partly upon what was 
considered its price if paid for ata 
future day. The only difficulty has 
been occasioned by calling the differ- 
ence between these two prices in- 


Humphr: 3:73. 


Eng.—Lowe v. Waller, 2 Dougl. 736, 
99 Reprint 470; Doe v. Barnard, 1 
IDSA, Thy www Reprint 264. 


55. Barr y. Collier, 54 Ala. 39; Kel- 


For later cases, developments and chamges in the law see Annotations, same title and section number, 
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[§ 79] (d) Colorable Sales. 


than lawful interest.5° 


time in which to pay a debt.57 


by the buyer. 


ket value of the property sold.°® 


ley v. Sprague, 28 N.E. 250, 128 N.Y. 
582; Brockenbrough’s Ex’rs v. Spin- 
dle, 17 Gratt. (58 Va.) 21; Skipwith 
v. GYfbson, 4 Hen.&M. (14 Va.) 490; 
Greenhow v. Harris, 6 Munf. (20 Va.) 
472, 8 Am.D. 751. 


56. U.S.—E. C. Warner Co. v. W. 
B. Foshay, 57 F.(2d) 656 [cert den 
52. °S.Cty 644, 286, U.S...558;, 76 Led. 
1292]. 


Ind.—Mosier v. Norton, 83 Jll. 519. 


Neb.—Sanford v. Hawthorne, 174 N. 
W. 863, 103 Neb. 867. 


N.J.—Norton v. Nathanson, 97 A. 
166, 85 N.J.Eq. 409 [aff 99 A. 1070, 86 
N.J.Eq. 433, and 99 A. 1071, 86 N.J.Eq. 
434, 435]; Grosvenor v. Flax, ete, 
Mfg. Co. .2.N.Jahiq. 453. 


N.Y.—Stockwell v. Richardson, 5 
N.E. 45, 101 N.Y. 643; Bishop v. Ri- 
der, 255 N.Y:S. 787, 235. App.Div. 
736, 143 Mise. 291; Black:v. Ryder, 
5 Daly 304; Seymour v. Strong, 4 Hill 
255; Rose v. Dickson, 7 Johns. 196; 
Morgan v. Schermerhorn, 1 Paige 544, 
19 Am.D. 449; Eagleson y. Shotwell, 
1 Johns.Ch. 536. 


Pa.—Earnest y. Hoskins, 
5b 

S.C.—Keese v. Parnell, 132 S.E. 620, 
C22 lesa sc. 207 felt teye]’, 


Tex.—Burkitt v. McDonald, 64 S.W. 
694, 26 Tex.Civ.App. 426. 


Vt.—Hathway v. Hagan, 8 A. 678, 
59 Vt. 75; Leow v. Mussey, 36 Vt. 183. 


Va.—Washington Bank vy. Arthur, 
3 Gratt. (44 Va.) 173; Valley Bank 
v. Stribling’s Ex’r, 7 Leigh (34 Va.) 
26; Douglass v. McChesney, 2 Rand. 
(23 Va.) 109. 


Wash.—Dale v. Duryea, 96 P. 223, 
49 Wash. 644. 

Wis.—Root v. Pinney, 11 Wis. 84. 

[a] Requirement that borrower 
shall take up notes of insolvent or a 
person in doubtful circumstances as 
a condition of the loan makes the 
transaction usurious. Bishop v. Ex- 
change Bank, 41 S.E. 43, 114 Ga. 962; 
Shober v. Hauser, 20 N.C. 222. 


{b] Ilustrations.—(1) Where the 
lender, as a condition precedent to 
loaning five thousand dollars, de- 
manded that the borrower make the 
jJender whole on a previous transac- 
tion by agreeing to purchase practi- 
cally worthless stock at more than its 
par value, the loan was tainted with 
usury. Bishop v. Rider, 255 N.Y.S. 
787, 235 App.Div. 736, 143 Misc. 291. 
(2) A transaction whereby the bor- 
rower was required to give notes 
bearing seven per cent interest for 
the amount of a loan of five hundred 


100 Pa. 


When the lender 
corruptly requires of the borrower, as a condition 
of securing the loan, the purchase of the lender’s 
property at an exorbitant price to be taken out of 
the loan, or payable at a subsequent date, and takes 
the borrower’s obligation for the sum loaned, or 
for both the loan and purchase price, such obligation 
is usurious, although on its face it bears no more 
The same principles ap- 
ply in respect of sales by the lender to the borrower 
at an exorbitant price as a condition of extending - 
In such case the 
principal debt is the amount of the loan plus the 
fair value of the property at the time of its receipt 
All in excess of that sum is usury.®§ 
But if the evidence does not disclose a guilty intent, 
such a contract will be upheld even though the col- 
lateral sale is made at a price higher than the mar- 


USURY 


price. ®+ 
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[§ 80] (e) Sale with Option To Repurchase. 
When a vendor sells property at a clearly inade- 
quate price, reserving an option to repurchase at 
a price greater than the original price with lawful 
interest, such contract will be regarded not as an 
absolute sale, but as in effect a mortgage to secure 
a usurious loan.°° 
tract is especially clear when the purchaser reserves 
the right to compel a repurchase at such higher 
So, when the purchaser takes from the 
vendor a binding obligation to repurchase at a cer- 
tain future time at an advance greater than legal 
interest on the pretended purchase price paid, the 
transaction is usurious on its face.*? 


[§ 81] (f) Exchange of Securities. While a bona 
fide barter of securities is perfectly legal, even 
though one of the parties may reap an unconscion- 


The usurious nature of the con- 


able profit by the exchange,®* yet when the evidence 


thousand dollars, to purchase eighty 
thousand dollars of worthless stock, 
and to purchase a house at one hun- 
dred twenty eight thousand dollars 
more than its value, is usurious, 
making the notes void. E. C. War- 
ner Co. v. W. B. Foshay Co., 57 F.(2d) 
656 [cert den 52 S.Ct. 641, 286 U.S. 
558, 76 L.Ed. 1292]. 

57. Kommer y. Harrington, 85 N. 
W. 939, 83 Minn. 114. 

58. Collier v. Barr, 64 Ala. 543; 
Mumford v. American L. Ins., etc., 
Co., “4 N.Y. 4633 Dry. Dock -Bank -y. 
American L. Ins., etc., Co., 3 N.Y. 344; 
Root v. Pinney, 11 Wis. 84. 


59. Barry v. Paranto, 106 N.W. 
911, 97 Minn. 265; Saxe v. Womack, 
66 N.W. 269, 64 Minn. 162; Lewis v. 
Willoughby, 45 N.W. 439, 43 Minn. 
307 (dictum); Norton v. Nathanson, 
97 A. 166, 85 N.J:Eq. 409 [aff 99 A. 
1070, 86)N.J.Eq. 433, and 99 A. 12071), 
60. Ndi: 434) 435)" “Thurston ‘vy. 
Cornell, 33) IN. Yo 281) 7 Dranser A258. 
naa v. Parnell, 132 S.B. 620, 134 S.C. 

[a] In determining usurious char- 
acter of transaction, inquiry is not 
merely whether the property was sold 
for more than its market value, but 
whether this was done as part of the 
bargain for a loan of money. Norton 
v. Nathanson, 97 A. 166, 85 N.J.Eq. 
409 [aff 99 A. 1070, 86 N.J.Eq. 433, and 
99 A—1071, 86°N.J.Eq. 434, 435). 


[b] Purchase of claim against in- 
solvent.—The facts that a claim 
against an insolvent corporation pur- 
chased from the lender proved to be 
of less value than anticipated does 
not render a loan made in connection 
therewith usurious, no bad faith be- 
ing proved. Citizens Sav. Bank v. 
Globe Brass Works, 118 N.W. 507, 155 
Mich. 3. 


60. Ark.—Sparks yv. Robinson, 51 
S.W. 460, 66 Ark. 460. 


D.C.—Starkweather vy. Prince, 8 D. 
Cc. 144. 


Ga.—Bagegett v. Trulock, 3 S.E. 162, 
TT ‘Gai 369. 


Ky.—Hurt v. Crystal Ice & Cold 
Storage Co., 286 S.W. 1055, 215 Ky. 
7389; Heytle v. Logan, 1 A.A.Marsh. 
65. : 

La.—Patterson v. Bonner, 14 La. 
214. 

N.Y.—Fiedler v. Darrin, 50 N.Y. 437 
[rev 59 Barb. 651]. See Barnes v. 
Gilmore, 6 N.Y.Civ.Proc. 286 (recog- 
nizing rule). 

Va.—Clarkson v. Garland, 1 Leigh 
(28 Va.) 147. 

61. Delano v. Rood, 


6 TN 690); 


Stockwell v. Richardson, 5 N.E. 45, 


HOt IN. G43. 

62. Kaye v. MacMillan, 60 F.(2d) 
7; Barney v. Tontine Surety Co., 91 
N.W. 140, 131 Mich. 192; Dale v. 
Duryea, 96 P. 223, 49 Wash. 644. 

63. U.S.—U. S. Bank v. Waggener, 
9 Pet. 378, 9 L.Ed. 163. 

Ala.—Andrews v. Jones, 
400. 


erase eg v. Norton, 2 Root 


10 Ala. 


Del.—England v. Moore, 9 Del. 289. 
Wear ef og v. Unkefer, 14 Ill. 

Ind.—Gale v. Grannis, 9 Ind. 140; 
Taylor v. Huff, 7 Ind. 680. 

Ky.—Boswell v. Clarksons, 1 J.J. 
Marsh. 47. 

Mass.—Orleans Bank vy. Curtis, 11 
Metes "359: : 

Neb.—Armstrong y. Freeman, 2 N. 
W. 358, 9 Neb. 11. 


N.Y.—Meaker vy. Fiero, 39 N.BE. 
714, 145 N.Y. 165; Thomas vy. 
Murray, 32 N.Y. 605; Mumford vy. 
PAIMeriCanet. UdiS., etc COs mENIYe 


463; Leavitt v. De Launy, 4 N.Y. 363 
[rev 4 Sandf.Ch. 281}; Kelley v. 
Sprague, 13 N.Y.S. 64 [aff 28 N.E. 250, 
128 N.Y. 582]; Gillett v. Averill, 5 
Den. 85; Suydam vy. Westfall, 4 Hill 
211 [rev on other grounds 2 Den. 
205]; Sizer v. Miller, 1 Hill 227; Knox 
v. Goodwin, 25 Wend. 643; Marvin v. 
Feeter, 8 Wend. 533; Stuart v. Me- 
chanics’, etc., Bank, 19 Johns. 496; 
Hoyt v. Gelston, 13 Johns. 141 [aff 13 
Johns. 561 (aff 3 Wheat. (U.S.) 246, 
4 L.Ed. 381)]; Neefus v. Vanderveer, 
3 Sandf.Ch. 268. 


Tenn.—Smith v. Price, 2 Heisk. 293; 
Turney v. State Bank, 5 Humphr. 407. 


Va.—Brockenbrough’s BEx’rs Vv. 
Spindle’s Adm’rs, 17 Gratt. (58 Va.) 
ae Selby v. Morgan, 3 Leigh (30 Va.) 


[a] Applications ef rule—(1) A 
note given for a loan made up in part 
of a third party’s note that proved 
to be worthless was not usurious 
without proof of a corrupt intent to 
make it so. Thomas v. Murray, 32 N. 
Y. 605. (2) The giving of a certifi- 
cate of deposit payable at a future 
day does not render a bill of exchange 
discounted by a bank void for usury, 
where the certificate is granted at the 
request, and for the accommodation, 
of the party obtaining the discount, 
and there is no intent ‘to take usury. 
But the fact that the borrower first 
made the proposal to receive from the 
lender such a security, as a certifi- 
cate of deposit, instead of cash, is not 
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shows that the parties intended a loan to meet the 
present necessities of one of them, a contract where- 
by the lender transfers to the borrower securities 
presently convertible into cash, and receives from 
him his obligation, payable at a future day, for a 


sum greater than the real value 


at the time of their receipt, with lawful interest, 
such an exchange will be deemed to be a make- 


shift to evade the usury laws.°* 


[§ 82] (3) Obligations Given for 
services rendered form wholly or 


alone sufficient to repel the imputa- 
tion of usury. Knox v. Goodwin, 25 
Wend. (N.Y.) 643. (3) Where the 
borrower received for his note for five 
thousand dollars given to the lender 
five thousand dollars in bank notes 
depreciated thirty-five or forty per 
cent, it was held to be a question for 
the jury to determine whether this 
was a bona fide exchange, or a cloak 
for usury. Gillett v. Averill, 5 Den. 
(N.Y.) 85. (4) If A holds the note of 
B, for one hundred dollars and legal 
interest, and he exchange it with C, 
for his note for the same sum and le- 
gal interest, and B and C are both 
solvent, the ‘transaction in no manner 
trenches on the statute against usury. 
U. S. Bank v. Waggener, 9 Pet. (U.S.) 
378, 9 L.Ed. 163. 


64. U.S.—Gaither v. Farmers’, etc., 
Bank, 1 Pet. 37, 7 L.Ed. 43. 

Ky.—Bosweli y. Clarksons, 1 J.J. 
Marsh. 47. 

La.—Flower v. Millaudon, 19 La. 
185. 

N.J.—State Bank v. Ayers, 7 N.J. 


Law 130, 11 Am.D. 535. 


N.Y.—Schermerhorn v. Talman, 14 
N.Y. 93; Dry Dock Bank v. American 
Peels CUGs COs, .oieNG ia otk Ler 
v. Coates, 2 Hun 156, 4 Thomps.&C. 
429 [aff 66 N.Y. 609]; Black v. Ry- 
der, 5 Daly 304; Williams v. Fowler, 
22 How.Pr. 4; Dunham vy. Gould, 16 
Johns. 367, 8 Am.D. 323; Stoney v. 
American L. Ins:, ete., Co., 4 Hdw. 
ee [rev on other grounds 11 Paige 
3D} 


S.C.—Brown v. Fausset, 16 S.C.L. 
81; Anonymous, 2 S.C.Eq. 333. 


Va.—Greenhow v. Harris, 6 Munf. 
(20 Va.) 472, 8 Am.D. 751. 


[a] Post notes received by bor- 
rower in lieu of cash—(1) It was 
formerly a‘frequent practice on the 

art of banks to issue post notes, that 
is, notes of the lending bank payable 
at a future day without interest, to 
the borrower instead of cash, and to 
take the borrower’s obligation for the 
full amount of such post notes, with 
full legal interest. This practice was 
clearly usurious. Gaither v. Farm- 
ers eve; Bank, yet: (Uus:) 37, 7 La. 
Ha. 43;) New York L. Ins., ete., Co, 
v. Beebe, 7 N.Y. 364; Farmers’ L. & 
IE UOOmVeLOarroll ob UBarDunGN: Y) sober 
Matthews v. Griffiths, 1 Peake 264, 
170 Reprint 151. (2) Thus, where 
a borrower discounted at a bank his 
note at thirty days, and, in lieu of 
money, received the post notes of the 
bank, payable after thirty days with- 
out interest, such notes being at a 
discount of one per cent in the market 
at the time, the note was usurious. 
The result of this device was to re- 
quire the borrower to pay eighteen 
fer cent interest. Gaither v. Farm- 
ers’, ete:; Bank, 1 Pet: (U.S.) 37, 7 
L.Ed. 43. 


65. White Water Valley Canal Co. 
v. Vallette, 21 How. (U.S.) 414, 16 L. 
Ed. 154; Brown v. Harrison, 17 Ala. 
Wises sPhurston Vv.) Cornell, 38 Noy. 
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of the securities 
usury.°° 
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sideration for obligations taken, if such obligations 
are received in good faith and not as a device to 
hide usury, they are valid even though the nominal 
compensation may be greater than usually paid for 
services of a like kind.*> 
course, invalid if made for the purpose of hiding 


Such arrangement is, of 


[§ 83] (4) Purchase of Choses in Action at Dis- 


count—(a) After Negotiation—aa. In General. Itis 


Services. Where 
in part the con- 


281,27 Transcr. A. 72500) souydan env. 
Westfall, 4 Hill (N.Y.) 211 [rev on 
other grounds 2 Den. 205]; Trotter v. 
Curtis, 19 Johns. (N.Y.) 160, 10 Am. 
D. 211; Quackenbush v. Leonard, 9 
Paige (N.Y.) 334. 

[a] Thus, where one of several 
persons engaged in a joint enterprise 
takes upon himself the burden of 
financing the enterprise, he may law- 
fully claim, in addition to his ratable 
share of the joint proceeds, a sum 
greater than lawful interest on the 
amount advanced by him, in compen- 
sation for his special services. 
Quackenbush y. Leonard, 9 Paige (N. 
Y.) 334. 

66. Griffin v. New Jersey Oil Co., 
11 N.J.Eq. 49; Burwell v. Burgwyn, 
6 S.E. 409, 100 N.C. 389. 


[a] Thus a loan made to a corpo- 
ration on condition that the lender 
should be employed in a sinecure po- 
sition at a large salary has been held 
usurious. Griffin v. New Jersey Oil 
Co., 11 N.J.Eq. 49. 


67. U.S.—Moncure y. Dermott, 13 
Pet. 345, 10 L.Ed. 193 [rev 5 Cranch 
CiCe 445,217, B. Cas oNo..9)700 15) INJeh= 
ols v. Fearson, 8 L.Ed. 623, 7 Pet. 103; 
Judy v. Gerard, 14 E.Cas.No. 7,571, 
4 McLean 360; Lafayette Bank v. II- 
linois Bank, 14 F.Cas.No. 7,987, 4 Mc- 
hean. 208: ) Orr va lacy, 18. hCas. No. 
10,589, 4 McLean 243; Riddle v. Man- 
deville, 20 F.Cas.No. 11,807, 1 Cranch 
CiCa 95: 

Il1.—Commercial Credit Co. v. Tar- 
water, 110 So. 39, 40, 215 Ala. 123, 48 
Atl Ro 143g) eit CVG ts EB olmes ww. 
Bank of Ft. Gaines, 24 So. 959, 120 
Ala. 493; Orr v. Sparkman, 23 So. 829, 
120 Ala. 9; Wildsmith v. Tracy, 80 
Ala. 258; Alabama Gold L. Ins. Co. v. 
Hall, 58 Ala. 1; Thompson v. Jones, 
1 Stew. 556; Hudson v. Repton State 
Bank, 75 So, 695, 16 Ala.App. 101. 


Cal.—oO. A. Graybeal Co. v. Cook, 
295 P. 1088,,111 Cal.App. 518; Baker 
v. Butcher, 289 P. 236, 240, 106 Cal. 
ADD ooo Gl Cyicd. 


Conn.—Belden vy. Lamb, 17 Conn. 
441; Tuttle v. Clark, 4 Conn. 153. 


D.C.—-Metropolitan Loan & Trust 
Co. v. Schafer, 44 App.D.C. 356. 


Ga.—Campbell v. Morgan, 36 S.E. 
621, 111 Ga. 200; Mutual Canning Co. 
v. De Guenther, 99 S.E. 319, 23 Ga. 
App. 746; Jackson v. State, 62 S.E. 
726, 5 Ga.App. 177, 


Il1l.—Colehour y. State Sav. Inst., 90 
Ill. 152; Sherman v. Blackman, 24 Ill. 
345; Stevenson v. Unkefer, 14 Ill. 103; 
Manufacturers’ Finance Trust vy. 
Stone, 251 Ill.App. 414: 


Ind.—Conwell v. Pumphrey, 9 Ind. 
Lob; 68 Amasoy Glele 


Ky.—Metcalf v. Pilcher, 6 B.Mon. 


529; Shackleford vy. Morriss, LD salle 
aaeshe 497; Iitzgerald y. Peck, 4 Litt, 
D. 
La. 


Fenwick Sanitarium, 58 So. 523, 130 
La. 723, 43 L.R.A.N.S. 211, Ann.Cas. 


a recognized principle that after a chose in action, 
such as a bill of exchange or promissory note,®’ a 


1918C 1322; Chadwick v. Menard, 28 
So. 938, 104 La. 38; Mutual Nat. Bank 
v. Regan, 3 So. 407, 40 La.Ann. 17; 
Byrne, Vance & Co. v. Grayson, 15 La. 
Ann. 457; Nott & Co. v. Papett, 15 La. 
306; Norwood v. Waddell, 11 La. 491; 
Huntington Ne Buddendorf, tS) La.A. 
(Orleans) 23. 

: Md.—Williams v. Reynolds, 10 Md. 
af : 

Mass.—Bridge v. Hubbard, 15 Mass. 
96, 8 Am.D. 86; Maine Bank v. Butts, 
9 Mass. 49; Churchill v. Suter, 4 
Mass. 156. 


Minn.—State Bank of Northfield v. 
Northwestern Sec. Co., 199 N.W. 240, 
159 Minn. 508 [cit Cyc]. 


Miss.—Newman vy. Williams, 
Miss. 212. 


Mo.—Coleman vy. Cole, 59 S.W. 106, 
158 Mo. 253; General Motors Accept- 
ance Corporation v. Weinrich, 262 S. 
W. 425, 218 Mo.App. 68; Priest v. 
Garnett, (App.) 191 S.W. 1048. 


Neb.—Armstrong v. Freeman, 2 N. 
W. 353, 9 Neb. 11. 


N.J.—Dobbs v. Coleman Lumber 
Co., 1384 A. 296, 102 N.J.Law 560, 4 N.J. 
Misc. 696; Victoria Finance Corpo- 
ration v. Coleman Lumber Co., 134 A. 
297, 4 N.J.Mise. 700; Importers’ & 
Traders’ Nat. Bank vy. Littell, 47 N.J. 


29 


Law 233; Durant v. Banta, 27 N.J. 
Law 624; Freeman y. Brittin, 17 N. 
J.Law 191. 


N.Y.—Maas v. Chatfield, 90 N.Y. 


303; Atlantic State Bank v. Savery, 
§2 N.Y. 291; Sabine v. Paine, 132 N.Y. 
S. 813, 148 App.Div. 730; Corning v. 


Pond, 29 Hun 129; Mechanics’ Bank 
Ve Foster, 44 Barb. 87, 19 Abb.Pr. 47, 
29 How.Pr. 408; Blwell v. Chamber- 
lain, 17 N.Y.Super. 320 [aff 31 N.Y. 
611]; Edelstein v. Mechlowitz, 155 
N.Y.S. 258, 92 Misc. 170; Handy Vv. 
Empie, 1 How. Pr. 46; Utica Ins. Co. 
v. Bloodgood, 4 Wend. 6525) IRICey Ve 
Mather, 3 Wend. 62; Powell v. Wa- 
ters, 8 Cow. 669; Munn v. Commis- 
sion ©o., 15 Johns. 44, 8 Am.D. 219; 
Staley Vv. Kneeland, Clarke 30; Hol- 
ford v. Blatchford, 9 Sandf.Ch. 149, 3 
N.Y.Leg.Obs. 311. 


Ohio.—Baily v. Smith, 14 Ohio St. 
396, 84 Am.D. 385; Dunkle v. Renick, 
6 Ohio St. 527; Parvin v. McBride, 
Lees 566, 12° Ohio Dec. (Reprint) 


_ Or.—Bjorkman vy. Columbia Wreck- 
ne, & Huel Co. '279 P: 633;,' 130 Or: 


Pa.—Seltzer v. Sokoloff, 153 A. 724, 
302 Pa. 449; Cook v. Forker, 44 A, 560, 
193 Pa. 461, 74 Am.S.R. 699; Gaul v. 
Willis, 26 Pa. 259; Wycoft’ Vv. Taree 
head, 2 Dall. 92, it L.Ed. 303; Mus- 
ae v. Gibbs, if Dall. 216, 1 L.Ed. 


S.C.—Planters’ Bank vy. Bivingsville 
Cotton Mfg. Co., 45 S.C.L. 677; Areas 
& Jones v. Johnson, 14 SiC.L'36 5. 


Tenn.—Holeman  v. Hobson, 8 


Humphr. 127; Cantrell v. Ford, (Ch. 
App.) 46 S.W. 581. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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bond,°* a conditional sales contract,®® or other ey- 
idence of indebtedness,’ has onee been validly ne- 
gotiated by a transfer upon valuable consideration 
it becomes an article of commerce and can be bought 
and sold as freely as any other property, the rate of 
discount being governed by the market value of each 
instrument. Such transactions are not within the 
letter or spirit of the usury laws; and this is true 
even when the purchase is made at the request of 
the debtor,*+ who, to induce such purchase, agrees to 
secure by mortgage the amount actually due,7? or 
pays a bonus or gratuity,’*® or pays the creditor the 
amount of the discount, either with? or without?® 
the knowledge of the purchaser. On the other hand, 
if a transaction, in the form of a discount or sale, is 
in reality a loan at a rate greater than the legal rate, 
it is usurious.7& 


[§ 84] bb. Mortgages. The general rule?? is 
equally applicable to purchases of mortgages at 
less than their face value; if the parties intend a 
purchase of the mortgage rather than a loan on 
its security, there is no usury,’® and this is true even 


Tex.—Connor y. Donnell, 55 Tex. 


Va.—Dermott v. Carter, 144. S.E: 
602, 151 Va. 81; Parker v. Cousins, 2 
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hundred dollars, retaining authority 
we to collect as plaintiff's agent, 
transaction constituted a sale of an 
interest in the contract and not a loan, 
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though the mortgage was executed with the previ- 
ous understanding that it should be assigned at a 
discount.7® In like manner a mortgage may be 
validly sold at a premium, if done in good faith.*° 
Of course, the mortgage must have been executed 
upon a consideration or else it would have had 
no validity before the sale,§! and a mortgage made 
without consideration and sold at an excessive dis- 
count is usurious.°? So, where a mortgage is exe- 
cuted directly to the lender, he taking the same at 
a discount greater than the legal rate of interest, 
the transaction constitutes usury.8? In accordance 
with the general rule,*4 a pretended sale of a mort- 
gage will not be allowed to cover a usurious loan.§® 


[§ 85] ce. Effect of Indorsement or Other Guar- 
anty. Hxcept where the indorsement is without re- 
course,*® a somewhat different question is presented 
when the seller of an instrument transferred at a 
discount exceeding the lawful rate of interest is 
required to indorse or otherwise guarantee it.87 As 
to.the character and effect of such a transaction 
the authorities present some four different views.** 


become due under his contract and to 
take therefor sixteen thousand dol- 
lars, the drafts to be made payable 
to the order of C, and secured by his 


the 


Gratt. (43 Va.) 372, 44 Am.D. 388, 


Wash.—Acme Finance Co. v. Zapffe, 
296 P. 1050, 161 Wash. 312. 


[a] Restatement of rule.—‘‘A note 
which has been negotiated by the 
maker, and might, if at maturity, be 
enforced against him by the holder, 
may be sold at a greater discount than 
the rate of seven per cent per an- 
num, without involving the purchas- 
er in the penalties of usury. But the 
note must be perfect and available to 
the holder, to make it salable by him. 
The test is the right to maintain an 
action upon it, against the parties to 
it, if it was then due.” Powell v. Wa- 
ters, 8 Cow. (N.Y.) 669, 685. 


[5] Wew note taken for face val- 
ue of notes discounted.—Two new 
notes taken for the face value of sev- 
eral small notes previously purchased 
at a large discount were held not to 
be usurious, since there was no rela- 
tion of borrower and lender between 
the debtor and the purchaser of the 
original notes. Domehoo’s Appeal, 15 
A. 924, 2 Monag. (Pa.) 213. 

Cross references: 

Application of statutes relating to 
usury to discounts made by bank 
ee Banks and Banking §§ 450, 767— 
nad, 

Purchaser of bill or note at discount 
greater than legal rate as holder in 
due course see Bills and Notes § 701. 


Usury as defense as against bona fide 
purchaser see infra § 358; and Bills 
and Notes § 1036. 

68. Indiana Junction R. Co. v. Ash- 
land Bank, 12 ‘Wall...(U.S.) 226, 20. I. 
Ed. 385; Moncure v. Dermott, 13 Pet. 
345, 10 L.Ed. 193 [rev 17 F.Cas.No. 
9,707, 5 Cranch C.C. 445]; Donning- 
ton v. Meeker, 11 N.J.Eq. 362; Hans- 
brough v. Baylor, 2 Munf. (16 Va.) 
36. 

69. Coast Finance Corporation v. 
Ira F. Powers Furniture Co., 209 P. 
614, 105 Or. 339, 24 A.L.R. 855. 


[a] Dustration.—Where the own- 
er of a contract for the payment of 
furniture, under which two hundred 
and eighty-two dollars and sixty- 
three cents was due in ten monthly 
installments, assigned the first one 
hundred and nine dollars and ninety- 
one cents thereof to plaintiff for one 


and was not usurious as bearing more 
than ten per cent per annum within 
Lord L. §§ 7988, 7989, and 7990, pre- 
scribing legal rates and providing for 
forfeiture of the debt for usury. 
Coast Finance Corporation v. Ira F. 
Powers Furniture Co., 209 P. 614, 105 
Or. (3399 24) 2A TR 855. 

70. Massachusetts Bonding & Ins. 
Co. v. Chouteau Trust Co., 264 F. 793; 
Jackson vy. State, 62 S.H. 726, 5 Ga. 
App. 177; Dickson v. St. Paul, 117 N. 
W. 426, 105 Minn. 165; Hurd v. Hunt, 
14 Barb. (N.Y.) 573. ; 


[a] Sale in good faith of tax bills 
for a public improvement at ten per 
cent discount was. not’ usurious. 
Massachusetts Bonding & Ins. Co. v. 
Chouteau Trust Co., 264 F. 793. 

Purchase of mortgage at less than 
face value as usurious see infra § 84. 

71. Siewert v. Bamel, 91 N.Y. 199; 
Crane v. Price, 35 N.Y. 494. 

72. Crane v. Price, 35 N.Y. 494. 

73. O. A. Graybeal Co. v. Cook, 295 
P. 1088, 111 Cal.App. 518. 

74. Siewert v. Bamel, 91 N.Y. 199. 

75. Colehour vy. State Sav. Inst., 90 
Ill. 152. 

76. Ky.—yYoung v. Miller, 7 B.Mon. 
540; Oldham v. Turner, 3 B.Mon. 67. 

Mass.—Churcehill vy. Suter, 4 Mass. 

156. ‘ 


Minn.—State Bank of Northfield v. 
Northwestern Sec. Co., 199 N.W. 240, 
159 Minn. 508 [cit Cyc]. 


N.J.—Rosenbusch v. Fry, 
136 A. 711. 

N.Y.—Blodgett v. Wadhams, Lalor 
65; Johnson v. Morley, Lalor 29; 
Manice v. New York Dry Dock Co., 
3 Hdw. 143. 

N.C.—Ruffin v. Armstrong, 9 N.C. 
411, 11 Am.D. 774. 

Ohio.—Gebhart vy. Sorrels, 
St. 461. 

Tenn.—McWhite v. State, 226 S.Ww. 
542, 143 Tenn. 222; Wetmore v. 
Brien, 3 Head 723. 

[a] Mail contractor for the pur- 
pose of obtaining funds, proposed to 
a banker to sell him drafts for twen- 
ty thousand dollars on the post-office 
department *at Washington, payable 
at future days, after money should 


(Dist.) 


9 Ohio 


indorsement and the hypothecation of 
bank stock. The banker accepted the 
proposal, advanced the money, and 
received the drafts and _ securities. 
This transaction could not be a sale 
of a debt, since the purchaser knew 
there was no debt then existent. It 
was clearly a usurious loan. Corcor- 
an v. Powers, 6 Ohio St. 19. 


77. See supra § 83. 


73. U.S.—Brown v. Crawford, 252 
F. 248. 


Ill.—Colehour v. State Sav. Inst., 90 
Ty 152° 


Neb.—Armstrong v. Freeman, 2 N. 
W. 3538, 9 Neb. 11. 


N.Y.—Siewert v. Hamel, 91 N.Y. 
199; Mumford v. American L. Ins., 
ete, 7Co., 4 NU 7468) | Brookes. vane 
ery, 4 N.Y. 225; Schanz v. Sotscheck, 
152 N.Y.S. 851, 167 App.Div. 202 [mod 
149 N.Y.S. 145, $6 Misc. 121]; O’Brien 
v. Ferguson, 37 Hun 368; Weiss v. 
Schildkraut, 190 N.Y.S. 293, 116 Misc. 
285 [aff 194 N.Y.S. 988]; Rosenbaum 
v. Silverman, 50 N.Y.S. 860, 22 Misc. 
589; Rapelye v. Anderson, 4 Hill 472. 
_ Or.—Bjorkman v. Columbia Wreck- 
iIngeié&, MuelsiCo., 279. Po\6335H1 302-0r. 
189. 

79. Union Dime Sav. Inst. v. Wil- 
mot, 94 N.Y. 221, 46 Am.R. 137; Dun- 
ham. v. Cudlipp, 94 N.Y. 129; Schanz 
v. Sotscheck, 152 N.Y.S. 851/167 App. 
ore 202 [mod 149 N.Y.S. 145, 86 Misc. 

Mortgage to dummy mortgagee see 
infra § 356. 

80. Sweeney v. Peaslee, 17 N.Y-.S. 
225; Culver v. Bigelow, 43 Vt. 249. , 


81. Tiedemann vy. Ackerman, 16 
Hun 307 [aff 84 N.Y. 677]. 

62. Vickery v. Dickson, 62 Barb. 
(N.Y.) 272. 


83. Scharz v. Sotscheck, 152 N.Y. 
S. 851, 167 App.Div. 202 [mod 149 N. 
Y.S. 145, 86 Mise. 121]. 


84. See supra § 83. 


&5. Johnson v. Smith, 39 Iowa 549: 
Green v. Elmer, 8 N.Y. 422, 1 Seld. 
Notes 118. 


Ebay Durant vy. ,Banta, +2? N.J.duaw 


87. See cases infra this section. 
88. Becker’s Inv. Agency v. Rea, 


188 [66 C.J.] 


(1) Some courts have held such a transaction to 
be clearly usurious, and that the usurious indorsee 
takes no rights against any of the parties to the 
instrument.®® (2) Others have held that while the 
transaction between the indorser and indorsee is 
usurious,°® the defense of usury is personal to the 
indorser and is not available to the prior parties.°? 
(3) A third view, while holding the transfer not 
usurious, limits the right of recovery against the 
vendor-indorser to the amount received by him with 
lawful interest,°? and gives the purchaser recourse 
against prior parties to the full amount of the ob- 
ligation.®* (4) In other jurisdictions such a trans- 
action is regarded as a valid sale of a chattel®* with 
a warranty of its soundness,®?® and the purchaser is 
allowed to enforce the obligation to its full extent 
against his own indorser and all prior indorsers.°® 
Under a statute providing that the discounting of 
commercial paper, where the borrower makes him- 
self lable as maker, guarantor, or indorser, shall 
be considered as a loan for the purpose of the chap- 
ter relating to usury, it is necessary, in order to 
hold a transfer of a written contract for a less sum 
than its face value to be usurious, that the contract 


And see | due, 


§5 N.W. 928, 63 Minn. 459. 
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on different individuals, to the 
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be commercial paper, and that the transferor make 
himself liable as maker, guarantor, or indorser.®* 


[§ 86] dd. Instrument Not Having Valid Incep- 
tion. .1t has been held that when the instrument 
has never had a valid inception, and has come into 
the hands of the vendor without delivery by the 
maker, or value given, it will be usurious in the 
hands of even an innocent purchaser at an ex- 
cessive discount, since such an instrument, having 
no vitality, could not be the subject of a sale.°§ 

[§ 87] ee. Purchase of One’s Own Obligation. 
The maker or other party to a note outstanding in 
the hands of a third party may lawfully purchase his 
own obligation at a discount greater than iegal in- 
terest, unless the transaction is intended to cover 
usury.°® So, when one allows a debtor, for a con- 
sideration, to prepay a debt, it is not a loan or for- 
bearance of money.! 


Extent and limits of rule. A debtor may buy up 
at a heavy discount notes of his creditor in the hands 
of third parties, and set off their face against his 
own debt to the maker of such notes, and yet not 
be guilty of usury.2, When, however, he receives 


without any foundation in law. If the 


eases infra this section. 

89. Radford Bank v. Kirby, 42 S. 
E. 303, 100 Va. 498; Bell v. Calhoun, 
8 Gratt. (49 Va.) 22; Whitworth v. 
Adams, 5 Rand. (26 Va.) 333; Pratt 
v. Willey, 1 Esp. 40, 170 Reprint 273; 
Lowes v. Mazzarredo, 1 Stark. 385, 2 
H.C.L. 149, 171 Reprint 505. 

390. Bynum vy. Rogers, 49 N.C. 399; 


Ray v. McMillan, 47 N.C. 227; Bal- 
linger v. Edwards, 39 N.C. 449; Mc- 
Elwee v. Collins, 20 N.C. 350; Collier 


vy. Nevill, 14_N.C. 30; Ruffin v. Arm- 
strone, 9° N-G. 414.01 eAm ID. 2174: 

91. Conn.—Continental Credit Co. 
v. Ely, 100 A. 434, 91 Conn. 553. Con- 
tra Lloyd v. Keach, 2 Conn. 175, 7 Am. 
D. 256. 

pee telits v. Putnam, 3 Pick. 
184. 

N.C.—Sedbury v. Duffy, 74 S.E. 355, 
158 N.C. 432: 
pun er CONROE v. Donnell, 

i 

Wash.—Thomson y. Koch, 113 P. 
1110, 62 Wash. 438. 

Wis.—Armstrong v. Gibson, 31 Wis. 
61, 11 Am.R. 599; Cowles v. McVickar, 
SWiASe Zo: 


5b. Nex, 


92. Ky.—Metcalf v. Pilcher, 6 B. 
Mon. 529; Oldham v. Turner, 3 B. 
Mon. 67. Contra Yankey v. Lock- 


heart, 4 J.J.Marsh. 276. 


Me.—Lane v. Steward, 20 Me. 98; 
French v. Grindle, 15 Me. 163. See 
Farmer v. Sewall, 16 Me. 456 (where 
full amount of note and interest was 
recovered). 

N.Y.—Cobb v. Titus, 10 N.Y. 198, 
t “Seld. | 225. [aff 13° . Barb. ©45); 
Sutherland v. Woodruff, 26 Hun 411; 
Goldsmith v. Brown, 35 Barb. 484; 
Ingalls v. Lee, 9 Barb. 647; Mazuzan 
Weoewlead,, 21 Wend. 285s)" Cram sy: 
Hendricks, 7 Wend. 569; Rapelye v. 
Anderson, 4 Hill 472 [rev 9 Paige 483]. 

S.C.—Brock v. Thompson, 17 S.C.L. 
322. But see Boisgerard v. Fogartie, 
4 S.C.L. 199 (holding that the con- 
sideration of the indorsement was 
usurious). 

Tenn.—May v. Campbell, 7 Humphr. 
450. But see Campbell v. Read, Mart. 
&Y. 392 (where the debtor in payment 
of a note due indorsed notes not yet 


creditor, and deducted four per cent a 
month for the time the notes had to 
run, and also procured another in- 


-dorser, it was held that the transac- 


tion was usurious). 

93. Littell v. Hord, Hard. 
81; Ingalls v. Lee, 9 Barb. (N.Y.) 647; 
Cram v. Hendricks, 7 Wend. (N.Y.) 
569; Western Reserve Bank v. Potter, 
Clarke (N.Y.) 432. 

94. U.S.—Nicholls v. Fearson, 7 
Pet. 103, 8 L.Ed. 623 [rev 18 F.Cas.No. 
10,227,. 2° Cranch) CiCy 703 }. 

Ala.—Commercial Credit Co. v. 
Tarwater, 110 So. 39, 215 Ala. 123, 48 
A.L.R. 1437; Woodall & Son v. People’s 
Nat. Bank, 45 So. 194, 153 Ala. 576; 
King v. People’s Bank of Mobile, 28 
So. 658, 127 Ala. 266: Capital. City 
Ins. Co. v. Quinn, 73 Ala. 558; Salt- 
teh v. Planters’, ete., Bank, 17 Ala. 


(Ky.) 


Ga.—Roark v. Turner, 29 Ga. 455. 

Ind.—Cutchen y. Coleman, 13 Ind. 
568; Billingsley v. State Bank, 3 Ind. 
Supe 


Iowa.—Michigan Nat. Bank  v. 


Green, 33 Iowa 140. 
Minn.—Becker’s Inv. Agency vy. Rea, 
65 N.W. 928, 63 Minn. 459. 


N.J.—Durant v. Banta, 27 N.J.Law 
624 [overr Brittin v. Freeman, 17 N.J. 
Law 191]. 

Ohio.—Smith v. Pittsburg 
Bank, 26 Ohio St. 141. 


Or.—Coast Finance Corp. v. Ira F. 
Powers Furniture Co., 209 P. 614, 616, 
105 Or. 339, 24 A.L.R. 855 [cit Cyc]. 

Pa.—Gaul v. Willis, 26 Pa. 259. 

95. Coast Finance Corp. v. Ira F. 
Powers Furniture Co., 209 P. 614, 616, 
105 Or. 339, 24 A.L.R. 855 [cit Cyc]. 


96. Michigan Nat. Bank v. Green, 
33 Iowa 140; Coast Finance Corp. v. 
Ira F. Powers Furniture Co., 209 P. 
614, 616, 105 Or. 336, 24 A.L.R. 855 
[cit Cyc]. 

[a] Beason for rule.—‘‘As to the 
doctrine held in New York, that the 
endorsee of a promissory note, who 
buys it at less than its face, can only 
recover from the endorser the amount 
he paid him, with interest, in case the 
maker does not pay it, seems to be 


Exch. 


transaction is a sale in fact, it passes 
a perfect title, and the holder has a 
right to look to all parties legally lia- 
ble for the face of the paper under 
the provisions of the act concerning 
promissory notes.’”’ Durant v. Banta, 
27 N.J.Law 624, 636 [overr Freeman 
v. Brittin, 17 N.J.Law 191]. 


§7.— Thomson: vi Koch, 41332140; 
62 Wash. 438. 


98. Eastman v. Shaw, 65 N.Y. 522; 
Hall v. Wilson, 16 Barb. (N.Y.) 548. 


[a] Thus a note for one hundred 
and twenty dollars, payable to bearer, 
was placed by the maker in his desk; 
whence it was stolen before delivery 
and sold for one hundred and fifteen 
dollars. This transfer was held void, 
as being usurious, since the note had 
no legal inception before such trans- 
fer for want of a delivery. Hall v. 
Wilson, 16 Barb. (N.Y.) 548. 


_99. Kentucky Coal Min. Co. v. Mat- 
tingly, 118) SW. 350, 133 iyans26: 
Young v. Miller, 7 B.Mon. (Ky.) 540; 
Sharp v. Eccles, 5 T.B.Mon. (Ky.) 
67; Staley v. Kneeland, Clarke (N.Y.) 


30; Fulwiler v. Jackson, 1 Phila. 
(Pa.) 145. 
[a] Reason for rule.—‘‘The privi- 


lege of prepaying a debt is as much 
the subject of a sale as any other 
chattel, and a creditor has as much 
right to sell or discount negotiable 
paper to the payor, as to any other 
person, and the discount or proceeds 
of the sale should not for that reason 
be considered usury.” Hamilton v. 
Kentucky Title Savings Bank & Trust 
Co., 16% S.W. 898, 899, 159 Ky. 680, 
L.R.A.1915B 498. 


1. Hamilton v. Kentucky Title 
Savings Bank & Trust Co., supra. 


{a] Thus, under St. § 2249, it was 
held that the act of a’ mortgagee in 
exacting an additional one per cent of 
the principal for consenting to present 
payment and the loss of further in- 
terest was not a “loan or forbearance” 
amounting to usury. Hamilton v. 
Kentucky Title Savings Bank & Trust 
Co., 167 S.W. 898, 159 Ky. 680, L.R.A. 
1915B 498. 

Lire Young v. Miller, 7 B.Mon. (Ky.) 


For later cases, developments and chauges in the law see Annotations, same title and section number 
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his own note, not yet due, at a discount of more than 
legal interest, in payment of a debt due from the 
payee, the transaction is usurious.® 
any case where the transaction is in substance a loan 
it will be held usurious.* 


[§ 88] (b) Prior to Valid Negotiation—aa. In 
General. When the chose discounted is obtained 
directly from the maker or before it has acquired 
validity by a transfer for value, it can be nothing 
more than the maker’s promise to pay, and the pur- 
chase of such a promise at a discount exceeding the 
lawful rate of interest is merely making a loan at 
a usurious rate.° 


[§ 89] bb. Municipal and Corporate Securities.° 
In some jurisdictions the principle just stated’ is 
applied to municipal bonds® and warrants? and cor- 
porate bonds?® issued or sold by the corporation 
at a discount greater than legal interest. By the 
weight of authority, however, municipal and corpo- 
rate bonds are regarded as having a valid existence 
and transferable quality in the hands of the issuing 
corporation and thus subject to sale at their mar- 
ket value, which may be at a discount much greater 


38. Young v. Miller, supra. 
maker to payee, 


USURY 


Of course, in- 


previously transferred for value fron 
is “usurious loan,’ | 72 aff 25 N.H. 360; 122) Nove 
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than legal interest, without making them subject 
to the taint of usury in the hands of an immediate 
purchaser.'! 


[§ 90] (c) Taken from Maker’s Broker or Agent. 
When the maker of a note or other commercial in- 
strument gives it the form of valid business paper 
and puts it into the hands of his broker or agent 
in order to raise money, he will not, by the weight 
of authority, be allowed to set up usury as a defense 
against one who has purchased it from such agent 
or broker believing that it was business paper;*? 
but there is authority to the contrary;!? and such 
a purchase is of course usurious in all jurisdictions 
if the purchaser knew of the true relation of the 
parties.t4 

[§ 91] (d) Accommodation Paper—aa. Trans- 
feree with Notice. All authorities are agreed that 
a person who knowingly takes accommodation paper 
at a discount greater than the rate of legal interest 
is guilty of usury.t® 

[§ 92] bb. Transferee without Notice—(aa) In 
General. As accommodation paper, although com- 
plete in form and signed by all the proper parties, 


2. N-Y.St. 
385]; 


14. Claflin v. Boorum, 


oe wae Eeioher gs 6. B. Mori not “sale.” Widelity See. Corporation] Ruffin v. Armstrong, 9 N.C. A ee 
einai Bank De Sh v. Brugman, 1 P.(2d) 131, 136, 187 Or.] Am.D. 774; Aldrich v. Wood, 26 Wis. 

We ea SBI LEAS NE ADS OC EI, Tis VNAUEISy, IC |icus COnOlle 168. 
2 4 ‘ 6. Disposal of railroad bonds at 15. U.S.—Gaither v. Lee, 9 F.Cas. 


Conn.—Belden vy. Lamb, 17 Conn. 
441. , 

Ill.—Borrower’s, ete., Bldg. Assoc. 
v. Eklund, 60 N.E. 521, 190 Ill. 257, 
52 L.R.A. 637. 

Mass.—Knights vy. Putnam, 3 Pick. 
184. 

Mo.—General Motors Acceptance 
Corporation v. Weinrich, 262 S.W. 425, 
218 Mo.App. 68. 


N.J.—Zabriskie v. Spielman, 46 N. 
J.Law 35. 

N.Y.—Eastman vy. Shaw, 65.N.Y. 
522; Schanz v. Sotscheck, 152 N.Y.S. 
851, 167 App.Div. 202 [mod 149 N.Y.S. 
145, 86 Mise. 121]; Clark v. Loomis, 
12 N.Y.Super. 468 [aff 22 N.Y. 312]; 
Friend v. Friedman, 214 N.Y.S. 244, 
126 Mise. 654 [aff 218 N.Y.S. 754]; 
Marvin v. McCullum, 20 Johns. 288. 


Or.—Fidelity Sec. Corporation v. 
Brugman, 1 P.(2d) 131, 137 Or. 38, 75 
ALL R21333. 


S.C.—People’s Bank of Dillon v. 
Perritt, 103 S.E. 711, 114 S.C. 362. 


Tenn.—May v. Campbell, 7 Humphr. 
450; Gooch & Farriss vy. Massey, 4 
Humphr. 374; Memphis v. Bethel, 3 
Tenn.Cas. 205. 


Tex.—Morris v. First State Bank of 
Dallas, (Civ.App.) 192 S.W. 1074, 1076 
[quot Cyc]. 


{a] TDlustrations. — (1) Where 
plaintiff told a mortgagor’s agent that 
he would buy a second mortgage, and 
the agent, under an attorney’s in- 
structions, caused a second mortgage 
to be executed to his stenographer, 
and by her assigned to plaintiff in 
consideration of a sum paid to the 
mortgagor’s benefit, such Sum being 
less than the mortgage, and the 
stenegrapher acting as a dummy only, 
the transaction was a loan of money 
and was usurious, where the discount 
exceeded the legal rate of interest. 
Schanz vy. Sotscheck, 149 N.Y.S. 145, 
86 Misc. 121 [mod 152 N.Y.S. 851, 167 
App.Div. 202]. (2) First negotiation 
of note, at usurious rate of discount, 
te one knowing instrument was not 


Lees than par value see Railroads § 
9: 

7. See supra § 88. 

8 McGregor v. Covington, etc., R. 
Co., 1 Disn. 509, 12 Ohio Dec. (Re- 
print) 763; Lynchburg v. Norvell, 20 
Graver. (el wVa.) 0601s ek Danville y2 
Sutherlin, 20 Gratt. (61 Va.) 555. 


9. Hastman vy. Lyon, 40 Iowa 438; 
Clark v. Des Moines, 19 Iowa 199, 87 
Am.D. 423. 


10. Stirling v. Gogebic Lumber Co., 
1381 N.W. 109, 165 Mich. 498, 35 L.R.A. 
N.S. 1106; Fletcher v. Alpena Cir. 
Judge, 99 N.W. 748, 136 Mich. 511; 
ace VerAtlanticreter i iCOr isNee. 


11. Ex parte Washer, 254 P. 951, 
200 Cal. 598; Orchard vy. Seward Coun- 
ty School-dist. No. 70, 15 N.W. 730, 14 
Neb. 378; Kornegay v. City of Golds- 
boro, 105 S.B. 187, 180 N.C. 441 [quot 
Cyc]; Traders’ Nat. Bank vy. Lawrence 
Miso (Cos. Sn 53). O00; 500 INI. eco 
Memphis v. Bethel, (Tenn.) 17 S.W. 
191; Memphis y. Bethel, 3 Tenn.Cas. 
205. 


12. U.S.—Sparhawk 
22 F.Cas.No. 13,203. 

Il1.—Sherman y. Blackman, 24 Ill. 
345. 

Minn.—Jackson y. Travis, 44 N.W. 
316, 42 Minn. 438. 


N.J.—Campbell v. Nichols, 33 N.J. 
Law 81. ” 


N.Y.—Ahern v. Goodspeed, 72 N.Y. 
108 [aff 9 Hun 263]; Chase Nat. Bank 
v. Faurot, 25 N.Y.S. 447, 72 Hun 373 
[aff 44 N.E. 164, 149 N.Y. 532, 35 L.R. 
A. 605]. 


Vai bailey vie sella (ine an ee ee 
Moseley v. Brown, 76 Va. 419; Brum- 
mel] v. Enders, 18 Gratt. (59 Va.) 873; 
Whitworth v. Adams, 5 Rand. (26 Va.) 
333. 


v. Cochran, 


13. Sylvester v. Swan, 5 Allen 
(Mass.) 134, 81 Am.D. 734; Bynum vy. 
Rogers, 49 N.C. 399; Ruffin v. Arm- 
strong, (91eN:C. e411), eA mED re T7 4 


Aldrich v. Wood, 26 Wis. 168. 


No. 5,182, 2 Cranch C:C) 205. 


Ark.—Sallee v. Security Bank & 
ear Ce. LUI" S.We T1338 119 wArie 


On aces v. Lamb, 17 Conn. 


Del.—Cleaden v. Webb, 9 Del. 473: 
Cook v. Pierce, 7 Del: 499. . 

Ind.—Hays v. Walker, 7 Blackf. 540. 
aie ape eS v. Levins, 15 Iowa 
004s 

Ky.—Richardson v. Scobee, 10 B. 
Mon. 12. 


Me.—Tufts v. Shepherd, 49 Me. 312: 
Veazie Bank vy. Paulk, 40 Me. 109. 


Md.—Williams v. Banks, 11 Md. 
198; Sauerwein v. Brunner, 1 Harr. 
&G. 477. 


_Mass.—Van Schaaek v. Stafford, 12 
Pick, 565. 


N.Y.—Newell v. Doty, 33 N.Y. 83; 
Kitchel y. Schenck, 29 N.Y. 515; Ken- 
nedy_v. Heyman, 170 N.Y.S. 828, 188 
App.Div. 421 [rev 167 N.Y.S. 311]; 
Freeport Bank v. Hagemeyer, 36 N.Y. 
S. 214, 91 Hun 194; Hall v. Earnest, 
36 Barb. 585; Berenbroick v. Stephens, 
8 Daly 249; Brown v. Martin, 10 N.Y. 
St. 846; Beach vy. Fulton Bank; 3 


N.C.—Simpson y. Fullenwider, 34 N. 
COR Siey 


Ohio.—Corcoran vy. Powers, 6 Ohio 
St. 19. 


Tenn.—Overton v. Hardin, 6 Coldw. 
375; Wetmore vy. Brien & Bradley, 3 
Teas 723; Dews v. Eastham, 2 Yerg. 


[a] One who participates in the 
original concoction of usurious paper, 
who is himself the prominent actor 
in the usurious transaction, is not 
protected by a provision in the statute 
that it shall not extend to an indorsee 
in good faith for valuable considera- 
tion and without notice that the note 
had been originally given for a 
usurious consideration. Aeby v. Ra- 
pelye, 1 Hill (N.Y.) 9. 
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creates no liability and is of no validity until it is ne- 
gotiated and has passed into the hands of a holder 
for value,'® it is held in many jurisdictions that an 
innocent purchaser of accommodation paper at an 
excessive rate of discount in the regular course of 
business, and without notice of its pecular char- 
acter, takes the instrument tainted with usury,‘ 
and neither the representation of the party accom- 
modated that the paper is bona fide business paper,'® 
nor the fact that such party gave security to the 
accommodating party to indemnify him from loss?® 
will change the rule. 

Negotiable Instruments Law has not changed this 
wULeso 

[§ 93] (bb) Contrary View. In many other j juris- 
dictions it is held that sinee the transaction is in 
form a sale, it cannot be regarded as a loan unless 
a guilty knowledge of the peculiar character of 
the paper is proved.?? 

[§ 94] cc. Exchanged Notes. Upon a bona fide 
exchange of notes between the respective makers 
and payees the notes are to be regarded as given for 
value, and may be sold by the respective payees at 
a discount greater than legal interest without being 


16. See Bills and Notes § 407. 
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Ohio.—Niagara 
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affected with usury.2? Such an exchange, however, 
made in accordance with a previously arranged 
usurious scheme will cause the courts to regard the 
notes as for accommodation, and their subsequent 
discounting at an excessive rate usurious. 


[§ 95] (5) Loan of Depreciated Currency—(a) 
To Be Repaid in Kind. When a loan of depreciated 
currency is to he repaid in the same kind of notes 
all authorities are agreed that there is no usury,”# 
and the fact that bank notes in which a note is 
payable have appreciated in value so as to be much 
more valuable than when the note was executed 
does not render the enforcement of the note usuri- 
ous.”° 


[§ 96] (b) To Be Repaid in Legal Tender. The 
courts of many of the states have held that a loan 
of depreciated currency is not per se usurious.?® 
In many states, however, it is held that since the 
depreciated currency is borrowed as money, to be 
used as money, the transaction is in intent and . 
effect a loan of money of less value to be repaid in 
money of greater value, and that when the deprecia- 
tion of the bank notes exceeds the rate of interest 
allowed to be taken the loan is usurious;?* and the 


County Bank vv. [a] Fact that one of notes thus 


17. U.S.—Rodecker v. Littauer, 59 
EF, 857, 8 C.C.A. 320; In re Dodge, 7 F. 


Cas.No. 3,948, 9 Ben. 480, 17 Nat. 
Bankr.Reg. 504 (applying New York 
rule). 


Ala.—Capital City Ins. Co. vy. Quinn, 
73 Ala. 558; Carlisle v. Hill, 16 Ala. 
898; Metcalf v. Watkins, 1 Port. 57. 

Md.—Williams v. Banks, 11 Md. 198; 
Cockey v. Forrest, 3 Gill & J. 482; 
Sauerwein v. Brunner, 1 Harr.&G. 477. 


Mass.—Richardson v. Brackett, 101 
Mass. 497; Whitten v. Hayden, 7 Al- 
len 407; North Bridgewater Bank v. 
Copeland, 7 Allen 139; Sylvester v. 
Swan, 5 Allen 134, 81 Am.D. 734; 
Ayer Vv. Tilden, 15 Gray 178, 77 Am.D. 
855 (applying New York rule); Van 
Schaack vy. Stafford, 12 Pick. 565; 
Knights v. Putnam, 38 Pick. 184; 
Churchill v. Suter, 4 Mass. 156. 


N.Y.—Sabine v. Paine, 119 N.E. 849, 
223 N.Y. 401, 5 A.L.R. 1444; Claflin 
v. Boorum, 25 N.E. 360, 122 N.Y. 385; 
Wastman v. Shaw, 65 N.Y. 522; Clark 
he SISSON 2a INE. Molen sO euliny Ve 
Gunter, 11 N.Y. 368, 10 How.Pr. 315, 
62 Am.D. 113; Oppikofer v. Murphy, 
131 UN Y.S., 168, 146 App Div. 582; 
Strickland v. Henry, 73:°N.Y.S. 12, 66 
App.Div. 23; Tiedemann v. Ackerman, 
16 Hun 307 [aff 84 N.Y. 677]; Hall v. 
Earnest, 36 Barb. 585; Bossange v. 
Ross, 29 Barb. 576, 17 How.Pr. 566; 
Hall v. Wilson, 16 Barb. 548; Bruck v. 
Lambeck, 118 N.Y.S. 494, 63 "Misc. la Regs 
Simpson y. Hefter, 87 N.Y.S. 243, 42 
Mise. 482 [aff 88 N.Y.S. 282, 43 Misc. 
608]; French v. Hoffmire, 43 N.Y.S. 
496, 19 Misc. 714; Dowe v. Schutt, 2 
Dix v. Van Wyck, 2 Hill 
522; Aeby v. Rapelye, 1 Hill 9; Cam- 
eron v. Chappell, 24 Wend. 94° Cram 
y. Hendricks, 7 Wend. 569; Powell v. 
‘Waters, 8 Cow. 669 [aff 17 Johns. 
176]; Bennet v. Smith, 15 Johns. 355; 
Munn v. Commission Co., 15 Johns. 44, 
8 Am.D. 219; Wilkie v. Roosevelt, 3 
Johns.Cas. 66; Jones v. Hake, 2 Johns. 
Cas. 60; Holmes v. Williams, 10 Paige 
326, 40 "Am.D. 2505 Bratt. vy. "Adams, 7 
Paige 615; Holford v. Blatchford, 2 
Sandf.Ch. 149. 

N.C.—Simpson v. Fullenwider, 34 
N.C. 334. 


Den. 621; 


Baker, 15 Ohio St. 68; Corcoran v. 

Powers, 6 Ohio St. 19. 

A Se ane v. Blair, 
Tex.—Connor v. Donnell, 55 
le 


Estoppel to allege usury as defense 
see infra § 257. 


18. Dowe v. Schutt, 2 Den. (N.Y.) 
621. But see Jackson v. Fassitt, 33 
BarbivGNiy:) 6465, w2: AbbirPrai2si, .24. 
How.Pr. 279 (holding that a party to 
accommodation paper who sells it as 
business paper is not estopped from 
setting up usury). 


18 S.C.Eq. 


Mex: 


ein Dowe vy. Schutt, 2 Den. (N.Y.) 

20. Strickland v. Henry, 73 N.Y.S. 
12, 66 App.Div. 23 [foll Simpson v. 
Hefter, 87 N.Y.S. 243, 42 Misc. -482 
(aff 88 N.Y.S. 282, 43 Misc. 608)]. 

21. Conn.—Humphrey v. Clark, 27 
Conn. 381; Middletown Bank v. 
Jerome, 18 Conn. 443; Smith vy. Beach, 
3 Day 268. 


Soh Sanat, yee v. Blackman, 24 IIl1. 


Iowa.—Dickerman vy. Day, 31 Iowa 
444, 7 Am.R. 156. 


Kan.—Gate City Nat. Bank  v. 
Thrall, 116 P. 487, 85 Kan. 394, Ann. 
Cas.1912D 886. 


acme ebb v. Grayson, 15 La.Ann. 
13 


Minn.—Holimes v. Duluth State 
Bank, 55 N.W. 555, 53 Minn 350. 


Pa.—Gaul v. Willis, 26 Pa. 259; 
Miller v. Krouse, 1 Woodw. 100. 


Tenn.—Ramsey v. Clark, 4 Humphr. 
244, 40 Am.D. 645. 


Va.—Law’s Ex’rs v. Sutherland, 5 
Gratt. (46 Va.) 357; Whitworth & 
Yancey v. Adams, 5 Rand. (26 Va.) 
aa Taylor v. Bruce, Gilm. (21 Va.) 


Wis.—Otto v. Durege, 14 Wis. 571. 


22.5) Copbev. wbLtusy 10) INE Ye S98 ao 
Seld.Notes 225 [aff 13 Barb. 45]; 
Cohn vy. Husson, 13 Daly 334 [aff 21 
N.E. 703, 113 N.Y. 662, 2 Silv.A. 249); 
Dowe v. "Schutt, 2 Den. CNY) ieee 


bona fide exchanged bears signature 
of third party for accommodation will 
not cause itS subsequent discount to 
be a loan rather than a sale, al- 
though under the rule in some juris- 
dictions such accommodation surety 
will be liable only for the sum actual- 
ly received for the note with lawful 
interest. Cobb v. Titus, 10 N.Y. 198, 
1 Seld.Notes 225 [aff 18 Barb. 45]. 

23.. National Fire Ins. Co. v. 
Sackett, 11 Paige (N.Y.) 660. 

24 Hayward v. Le Baron, 4 Fla. 
404; Caton v. Shaw, 2 Harr.&G. (Md.) 
13; Curtis v. Leavitt, 17 Barb. (N.Y.) 
309 [mod on other grounds 15 N.Y. 9]; 
Stover v. Hamilton, 21 Gratt. (62 Va.) 
273; North Carolina State Bank v. 
Cowan, 8 Leigh (35 Va.) 238. And see 
Gregory v. Bewly, 9 Ark. 22 (in which 
it was said that when the borrower 
has the option to repay in the same 
kind of funds it would seem clear that 
no usurious intent exists). 


25. Turpin v. Turpin, 7 J.J.Marsh. 
(Ky.) 33. 
26. U.S.—U. Bank v. Waggener, 


Cees (Ga) ne 163 [exp] U. Ss. 
Bank v. Owens, 2) Pet.: 52%, —7 )Iashid 
508]; In re Mansfield Steel Corpora- 
tion, 30 F.(2d) 832. 


A bee ahah v. Le Baron, 4 Fla. 


Iil.— Gates v. Hackethal, 57 Ill. 534, 
11 Am.R. 45, 


Mass.—Stark vy. Coffin, 105 “Mass. 


oo Orleans Bank v. Curtis, 11 Mete. 
N.Y.—Stockwell v. Holmes, 33 N.Y. 


53; Codd v. Rathbone, 19 Ney. 35 
Robbins vy. Dillaye, 4 Abb.Dec. 71, 2 
Keyes 506 [aff 33 Barb. 77]; Slosson 
Va (Dutied Barb. 432) Stuart v. Me- 
chanics’, etc., Bank, 19 Johns. 496; 
Lowry v. Chautauque County Bahk, 
Clarke 67. 


Va.—North Carolina State Bank v. 
Cowan, 8 Leigh (35 Va.) 238. 


27. Ky.—Moore y. Vance, 3 Dana 
361; Warfield v. Boswell, 2 Dana 224; 
Fleming v. Thomas, 4 ie Marsh. 48; 
Burnham v. Gentrys, 7 T.B.Mon. 354: 
Collins v. Secreh, 7 T.B.Mon. 335. 


La.—Coxe v. Rowley, 12 Rob. 273; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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loan is not changed in its character by the fact that 
the borrrower actually uses such currency in the 
Where it is shown that 
the parties intended in good faith to make a sate 
of the bank notes in order to secure legal tender?® 
there is‘no usury. On the other hand, where it is 
shown that depreciated bank notes were received as 
a loan, and with a deliberate purpose to evade the 
usury laws, obligations given for such loans are 


discharge of his debts.?§ 


void.?° 


[§ 97] (6) Loan of Legal Tender Payable in De- 
preciated Currency. <A contract whereby one party 
binds himself to pay at a future day a certain sum 
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intent will render such a loan illegal.5? 


[§ 98] (7) Loan or Sale of Credit.?3° It is well 
settled that a person acting in good faith may law- 
fully loan or sell his credit to another by indorsing 
or otherwise guaranteeing the obligations of that 
other, and take whatever price he may obtain for 
the service thus rendered.** 
of credit are so liable to be perverted to usurious 
purposes that they are viewed with great jealousy 


These so-called loans 


by the courts,*> and if it appears from all the cir- 


unlawful.? 


in currency not legal tender with interest at what- 


ever rate may be agreed, in consideration of a smaller 
sum presently paid by the other party cannot, in 
the absence of bad faith, be usurious, since the value 
of the currency at the time of repayment is neces- 
However, proof of a usurious 


sarily uncertain.3* 


Astor v. Price, 7 Mart.N.S. 408. 


* Md.—Caton v. Shaw, 
nisi 

Miss.—Brown v. Nevitt, 27 Miss. 
801; Archer v. Putnam, 20 Miss. 286; 
Cook v. Lexington Bank, 16 Miss. 543; 
Bondurant v. Commercial Bank, 16 
Miss. 533. But see Maury v. In- 
graham, 28 Miss. 171 (where bank au- 
thorized by charter to make loans in 
notes of its own issue). 

N.C.—State Bank v. Ford, 27 N.C. 


692: Ehringhaus v. Ford, 25 INGOL 
522. 
Tenn.—Turney v. State Bank, 5 


Weatherhead v. Boy- 
ers, 7 Yerg. 545. But see Burton v. 
School Com’rs, Meigs 585 [dist Law- 
rence v. Morrison, 1 Yerg. 444; Nash- 
ville Bank v. Hays & Grundy, i Yerg. 
243] (under special statute). 

28. Coxe v. Rowley, 12 Rob. (La.) 
273; Astor v. Price, 7 Mart.N.S. (La.) 
408; Brown v. Nevitt, 27 Miss. 801; 
Bondurant v. Commercial Bank, 16 
Miss. 533. 

29. Talbot v. Warfield, 3 J.J.Marsh. 
(Ky.) 83; Boswell v. Clarksons, 1 
J.J.Marsh. (Ky.) 47. 


Humphr. 407; 


7 Paige (N. 


30. Pratt v. Adams, 
Y.) 615. 
[a] Thus a loan of currency, when 


gold was at a premium of thirty-nine 
and one-half per cent, at Seven per 
cent per annum payable in gold and 
six per cent additional in currency, 
was per se usurious. Tyng v. Com- 
mercial Warehouse Co., 58 N.Y. 308. 


31. Conn.—Phelps v. Riley, 3 Conn. 
266; Patten v. Thompson, 1 Root 526. 


Tll.— Partlow v. Williams, 19 fll. 


132; Stevenson v. Unkefer, 14 Ill. 103. 
Ky.—wWilson v. Kilburn, 1 J.J. 
Marsh. 494. 


N.C.—Rhodes v. Fullenwider, 25 N. 
C.. 415: 

Tenn.—Finley v. 
Heisk. 392. 

See Brock v. Thompson, 17 S.C.L. 
322 (holding that a stipulation that a 
sum of money borrowed in United 
States bank bills should be returned 
in bills of the same bank, or if paid 
in other bills that the borrower 
should pay five per cent in addition to 
principal and legal interest, will not 
render the note usurious, the excess 
being, at most, merely a penalty). 


[a] Thus a loan of gold and silver 
with an option to the borrower to re- 
pay in coin, or in currency at a high 
rate of discount, currency being then 
much below par and fluctuating, is 


McCormick, 6 


, 


prima facie not usurious. Finley v. 


2 Harr.&G.| McCormick, 6 Heisk. (Tenn.) 392. 


32. Austin v. Walker, 45 Iowa 527. 


33. Exchange of securities as 
usurious see supra § 81. 


34 U.S.—Philadelphia Warehouse 
Co. v. Seeman, 7 F.(2d) 999 [aff 47 S. 
Ce 62650274, ULS..408) ile Lhd. hits ly 
Ryttenberg v. Schefer, 131 F. 313. 


ee v. Harrison, 17 Ala. 
774, 

Conn.—Beckwith v. Windsor Mfg. 
Co., 14 Conn. 594; De Forest v. Strong, 
8 Conn. 513; Hutchinson v. Hosmer, 
view ae 841; Nichols v. Cosset, 1 Root 


N.J.—Bouker v. Galligan, (Ch.) 57 
A. 1010. 


N.Y.—McComb vy. Barcelona Apart- 
ment Assoc:, 31 N.B. 613,134 NUY. 
598, 4 Silv.A. 582 [aff 31 N.E. 622, 134 
N.Y. 611]; Elwell v. Chamberlain, 31 
INDY Oe atid Alife sNYSaper, 1-32.03 
Kitehel™ vw.) Schenck, 29 NoYes 5153 
Van, Duzer V.° Howe,. 21. N:iY. 531; 
Leavitt v. De Launy, 4 N.Y. 363 [rev 
4 Sandf.Ch. 281]; Dry Dock Bank v. 
American L, Ins., etc., Co., 3 N.Y. 344; 
Birdsall v. Wheeler, 71 N.Y.S. 67, 62 
App.Div. 625 [aff 65 N.E. 1114, 173 N. 
Y. 590]; Gilbert v. Warren, 67 N.Y.S. 
978, 56 App.Div. 289 [aff 64 N.E. 1121, 
171 N.Y. 665); Forgotston v. Mc- 
Keon, 43 N.Y.S. 939, 14 App.Div. 342; 
Gloversville Nat. Bank v. Wells, 15 
Hun 51 [rev on other grounds 79 N.Y. 
498]; Schaich v. Avitabile, 252 N.Y. 
S. 413, 140 Mise. 868; Brown v. Jones, 
152 N.Y.S. 571, 89 Misc. 538; Grannis 
v. Temple, 146 N.Y.S. 239, 84 Misc. 


415; Gannon y. Forgotston, 34 N.Y.S. 
34; Ryckman v. Coleman, 21 How.Pr. 
404; More v. Howland, 1 Edm.Sel.Cas. 


371 [aff 4 Den. 264]; Ketchum v. Bar- 
ber, 4 Hill 224, 234, 7 Hill 444 [expl 
Steele v. Whipple, 21 Wend. 103]; 
Suydam v. Westfall, 4 Hill 211 [rev on 
other grounds 2 Den. 205]; Trotter 
v. Curtis, 19 Johns. 160, 10 Am.D. 211. 


“Any person is at liberty to sell his 
credit at whatever price he can get 
for it, precisely as he is at liberty 
to sell any other commodity which he 
may have. If the transaction is in 
good faith, and not a mere cloak or 
device for covering a usurious con- 
tract, a greater discount may be 
charged than the prescribed rate of 
interest without contravening the 
usury laws.” Philadelphia Ware- 
house Co. v. Seeman, 7 F.(2d) 999, 
1001 [aff 47 S.Ct. 626, 274 U.S. 403, 
VAP E wd) 123. 


[a] Illustrations. — (1) Loan of 
credit by a lender, delivering its 


cumstances of the case that the parties intended 
a usurious loan, the court will hold the transaction 


[§ 99] (8) Agreements for Leasing or Hiring 
Property. Transactions which, on their face, are 
agreements for leasing or hiring property have been 
held in many instances to be mere makeshifts to cover 
usurious loans.?7 


Thus, where the lender, instead 


promissory note to a merchant, who 
pledged with it merchandise to insure 
payment of its note at maturity, bear- 
ing interest of 3 per cent per annum 
to cover the lender’s services for ad- 
vancing credit, was held not void for 
usury. in view of the Pennsylvania 
Act, of. May 28; 1858 ( (Pi, 6225 “Pat 
St. (1920) §§ 12491, 12492), although 
the loan was discounted 3 per cent 
when the lender delivered its note to 
the borrower, and the borrower was 
required to pay the note broker an ad- 
ditional percentage to effect sale of 
the note. Philadelphia Warehouse 
Co. v. Seeman, 7 F.(2da) 999 [aff 47 S. 
Ct 626,274 U.S..403) Th Tama: tos 7° 
(2) Under Gen. Bus. L. §§ 380, 381, 
relating to brokerage fees for the 
procuring of loans, one who merely 
guarantees a note so as to induce a 
third person to make a loan ean 
charge any amount he sees fit so long 
as the transaction is not a cover for 
usury or the collection of unlawful 
brokerage fees. Grannis v. Temple, 
146 N.Y.S. 239, 84 Misc. 415. 


35. Beckwith v. Windsor Mfg. Co., 
14 Conn. 594; Kentucky Coal Min. 
Co. v. Mattingly, 118 S.W. 350, 133: 
Ky. 526. 


[a] MTiustration—Where an em- 
ployer issued metal pay checks for 
wages not due, and on bi-monthly pay 
days redeemed such at ten per cent 
discount, such a loan of credit was 
héld to be in violation of the Ken- 
tucky usury statutes. Kentucky Coal 
Min. Co. v. Mattingly, 118 S.W. 350, 
NBS ksy a bao. 


86. Moore v. Vance, 8 Dana (Ky.) 
361; White v. Anderson, 147 S.W. 
1122, 164 Mo.App. 132; Palmer v. 


Jones, 23 N.Y.S. 584, 69 Hun 240 [mo- 
tion gr 35 N.E. 8938, 140 N.Y. 657]: 
Brown v. Jones, 152 N.Y.S. 571, 578, 
89 Misc. 538 [cit Cye]; Steele v. 
Whipple, 21 Wend. 103. 


[a] MTlustration.—A sale of° cou- 
pon books to be used to purchase mer- 
chandise charged to plaintiff, for 
which he paid the merchant, obtain- 
ing a discount of ten per cent and re- 
ceiving a charge of five per cent from 
the purchaser, was held a loan of 
money and not a sale of credit and 
hence usurious. White v. Anderson, 
147 S.W. 1122, 164 Mo.App. 132. 


37. Banks v. Walters, 130 S.W. 
519, 95 Ark. 501; Sebree vy. Thompson, 
104 S.W. 781, 31 Ky... 1146s Ray- 
nolds v. Carter, 12 Leigh (39 Va.) 166, 
37 Am.D. 642. See also cases infra 
this section. 


{a] Thus (1) where the borrower 
allowed the lender, in lieu of interest 
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of making a direct loan secured by mortgage upon 
the property of the borrower, requires of him an 
absolute conveyance of the property intended as 
seeurity for the sum advaneed, giving the borrower 
the privilege of repurchasing at the price paid, and 
also leasing to him the property at a rental in excess 
of the legal rate of interest on the sum advaneed 
under the guise of purchase money the transaction 
is prima facie usurious.*® So a contract for the sale 
of realty has been held usurious where the vendor 
requires of the vendee an agreement to pay, under the 
guise of rent, a usurious interest on the agreed pur- 
chase price.2® A similar scheme is devised where 
the borrower wishes to borrow money to enable him 
to purchase property, and the lender furnishes the 
money, taking title in himself, and puts the borrow- 
er in possession under a pretended lease at a usu- 
rious rental.4° Likewise, an agreement by which 
the lender, in addition to interest on the sum loaned, 
is to have the privilege of occupying rent free cer- 
6 


on a two-hundred-dollar loan, to have | 
possession of a slave of the yearly 
value of fifty dollars. Raynolds v. 


424, 


USURY 


Ky.—Oegden y. Yoder, 5 J.J.Marsh. 


Mass.—Kimball v. 
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tain land of the borrower is clearly usurious.*? 
Where other circumstances are present, showing that 
the purchase and letting are bona fide and not col- 
orable, the transaction will, of course, be perfectly 
valid.*? 

[§ 100] ¢. Forbearance**—(1) In General. The 
term “forbearance” as used in the usury acts signi- 
fies the contractual ebligation of the creditor to 
forbear during a given period to require of the debt- 
or payment of an existing debt then due and pay- 
able.t4# Where there is no existing debt there can 
be no forbearance to collect it, whatever form the 
transaction may take.*® The forbearance, or giving 
time for the payment, of a debt is, in substance, a 
loan,4® and when there is an existing and matured 
debt, a charge made by the creditor for his binding 
promise to forbear for a definite period to collect 
it, greater than that allowed by law, will subject 
the debt forborne to all the penalties prescribed by 
the law for usury.47 If the transaction is in reality 


847 [cert den 39 S.Ct. 136, 248—U.S. 
583, 63 L.Ed. 432]. 


Proprietors Bos- Ala.—Wild v. Crum, 92 So. 252, 207 


Garter 12) Leich (39 Vaz) 166; 37 ‘Am. 
D. 642. (2) Plaintiff had purchased 
land, and, being unable to pay a pur- 
chase money note of ninety dollars 
and interest, induced defendants to 
pay the same and take a deed to the 
property and allow him to pay the 
amount in installments; but defend- 
ants contended that the installments 
were payable as rent for the premises, 
and that the amount they paid on the 
note was nayable in addition to the in- 
stallments. It was held that there was 
no consideration for this agreement to 
pay rent except the payment by de- 
fendants of the note and interest, and 
this would make the rent simply a 
forbearance for the use of the ninety 
dollars and interest and would render 
the contract void for usury. Banks 
v. Walters, 130 S.W. 519, 95 Ark. 501. 

38. Conn.—Mitchell vy. Preston, 5 
Day 100. 

Ga.—Scofield v. McNaught, 52 Ga. 
69. 

Md.—Gaither v. Clarke, 8 A. 740, 67 
Md. 18; Grand U. O. O. F. Joint Stock 
Assoc. v. Merklin, 5 A. 544, 65 Md. 
579. 

NUY.—People v. Howlett, 76 
574 faff 13 Hun 138]. 

Vt.—Phelps v. Bellows, 53 Vt. 539. 

39. Banks v. Walters, 130 S.W. 519, 
‘95 Ark. 501; Scofield v. McNaught, 52 
Ga. 69; Evans v. Negley, 13 Serg.&R. 
(Pa.) 218. 

49. Tillar v. Cleveland, 1 S.W. 516, 
47 Ark. 287; Grimes v. Shrieve, 6 TT. 
B.Mon. (Ky.) 546. 

41. Woolley v. Crutsinger, 6 T.B. 
Mon. (Ky.\ 158. 

See 
F.Cas.No. 12,755, 1 Hayw.&H. 132 

Ky.—Jackson y. Morris, 29 S.W. 
435, 16 Ky.L. 684. 

N.C.—Davis v. Cunningham, 32 N. 
WOmeLo oe 

Philippine.—Tolentino & Manio v. 
<tonzalez Sy Chiam, 50 Philippine 558. 

R.I.—Sessions vy. Richmond, 1 R.I. 
298. 

Va.—Moore v. Leftwich, 9 S.H. 1013. 

43. “Porbearance” generally see 26 
CF.2p 794. 

44. Cal—oO. A. Graybeal Co. v. 
Cook, 295 P. 1088, 111 Cal.App. 518. 


INANE 


ton Athenaeum, 3 Gray 225. 

Miss.—Newman vy. Williams, 
Miss. 212. 

N.J.—McAdams y. Randolph, 41 N. 
J.Law 218; Diercks v. Kennedy, 16 N. 
J.Eq. 210. 

Va.—Moseley v. Brown, 76 Va. 419; 
Graeme v. Adams, 23 Gratt. (64 Va.) 
225, 14 Am.R. 130. 

Cross references: 

PHOrbeaL a7 G.iO.d0D) 194. 
“Forbearance” generally see 26 C.J. 

Does 
Requiring payment of amount of in- 

terest due at maturity as considera- 

tion of release before maturity as 

usurious see Mortgages § 901. 


29 


45. Graeme v. Adams, 23 Gratt. (64 
Va.) 225, 14 Am.R. 130: 
[a] Extension of time to contrac- 


tor for completing a building cannot 
be usurious, however exorbitant the 
consideration required for such exten- 
sion. Rust v. Chisolm, 57 Md. 376. 
ae Iowa.—Kendig vy. Linn, 47 Iowa 
N.J.—Diercks y. Kennedy, 16 N.J. 
Eq. 210. 
ae Le v. Negley, 13 Serge.&R. 
S.C.—Quarles y. Brannon, 36 S.C.L. 
a Caughman v. Drafts, 18 S.C.Eq. 
414, 


Va.—Richeson v. Wood, 163 
339, 158 Va. 269, 82 A.L.R. 1189. 


Eng.—Manners v. Postan, 3 B.&P. 
348, 127 Reprint 188; Pollard v. Scho- 
Lys Cro. Hliz. 20, 78 Reprint 286; Wade 
v. Wilson, 1 East 195, 102 Reprint 76. 


And see Forbearance 26 C.J. p 794 
note 99 [a]. 

{a] @Whus (1) the execution of a 
new note by sureties in considera- 
tion of the extension of time on the 
original undertaking is a “loan of 
money,’ within the meaning of the 
statute with regard to usury. Kendig 
v. Linn, 47 lowa 62. (2) And a sub- 
sequent forbearance for a usurious 
consideration is in effect a new lend- 
ing, which taints the note, originally 
pure, with usury. Quarles y. Bran- 
non, 36 S.C: 151. 


S.E. 


47. U.S.—Hog v. Ruffner, 1 
Black iby 947 Ld. 38; O’Toole v. 
Meysenburg, 251 F. 191, LOB C.CLAS 


Adacwt3a. 

Conn.—Hill v. Meeker, 23 Conn. 
592; Meeker v. Hill, 23 Conn. 574. 
eerie a Vv. Doggett, Leatlas 

Ill.— Galesburg First Nat. Bank v. 
Davis, 108 Ill. 683. But see Bishop 
Hill Colony y. Edgerton, 26 Ill. 54. 

Ind.—Reed v. Helm, 15 Ind. 428. 


Ind.T.—McHwin v. Humphrey, 
S.W. 114, 1 Ind.T. 550. 


Ky.—Craig v. Hewitt, 7 B.Mon. 475; 
Ogden vy. Yoder, 5 J.J.Marsh. 424. 


La.—Crane v. Beatty, 15 La.Ann. 
29; O’Connor v. Levy, 4 La.A. (Or- 
es 3. 


Me. Vines ou Bank vy. Johnson, 31 
Me. 41 


se a v. Proprietors Bos- 
ton Athenaeum, 3 Gray 225; Com. v. 
Frost, 5 Mass. 53. 


Miss.—Chandlee v. Tharp, 137 So. 
540, 161 Miss. 623, 78 A.L.R. 445; Mc- 
Alister v. Jerman, 32 Miss. 142; New- 
man vy. Williams, 29 Miss. 212. 


Mo.—Wiley v. Hight, 39 Mo. 130; 
Milholen v. Meyer, 143 S.W. 540, 161 
Mo.App. 491. 


N.H.—State v. Tappan, 15 N.H. 91; 
Willie v. Green, 2 N.H. 333. 


N.J.—McAdams vy. Randolph, 
J.Law 218]. 


N.Y.—Hawkins v. Maxwell, 140 N. 
Y.S. 909, 156 App.Div. 31 [aff 109 N. 
EH. 1078, 215 N.Y. 673]; Le Baron v. 
Van Brunt, 9 Daly 349; McGee v. 
Friedman, 247 N.Y.S. 24, 138 Misc. 
‘S17; Berlin v. Mapes, 38 How.Pr. 288; 
Van Schaick v. Edwards, 2 Johns.Cas. 


S.C.—Rast v. Hutto, 128 Sim 7915 
129 S.C. 198; Quarles v. Brannon, 36 
Srna bodes Motte v. Dorrell, 12 S:G.: 
350, 10 Am.D. 675. 


Tex.—Payne v. Powell, 14 Tex. 600; 
ke ae v. pidloy; (Civ. App.) 293 S. 


Vt.—Hathway v. Hagan, 8 A. 678, 


45 


41 N 


59 Vt. 75; Jackson v. Kirby, 37 Vt. 
448; Carlis. v. MeLaughlin, 1 D. 
Chipm. 111. 


Va.—Moseley v. Brown, 76 Va. 419; 
Hopkins v. Koonce, 6 Gratt. (47 Va.) 
387; Gibson v. Fristoe, 1 Call (5 Va.) 
62, 1 Am.D. 502; Wells v. Garland, 2 
Va.Cas. (4 Va.) 471. 


For later cases. developments and changes in the law see Annotations, same title and section number, 
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an agreement for forbearance, the fact that it takes 
the form of, and that the parties agree that: it shall 
be considered, an exchange of paper, cannot change 
its usurious nature,*® and it is immaterial that the 
parties did not regard an added sum as interest if 
it was in fact paid for forbearance.t® An agreement 
to pay the legal rate of interest for forbearance to 
collect a note is not usurious although the original 
obligation ealls for less than the legal rate.5° 


Exceptions to rule. When a statute allows any 
rate of interest provided there is a written agreement 
signed by the party to be charged and the agree- 
ment for forbearance complies with such statute,°+ 
or when the excess above the legal interest is gra- 
tuitously included by the debtor and not as a re- 
sult of any contract with the ereditor,®2 or when 
notes payable in depreciated currency are taken 
in renewal of specie notes and include an amount 
equal to the difference between the value of the 
gold and the currency,** or where interest at a le- 
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Knapp v. Mills, 20 Tex. 123. 
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gal rate is exacted for forbearance to collect usuri- 
ous interest,°* or when a debtor, unable to pay, 
agrees in consideration of the creditor’s forbearance 
to pay, in addition to interest, the expense incurred 
by the creditor in securing from some other source 
the money due,®* or where there is an additional 
consideration other than the mere extension of 
time,’* the forbearance is not usurious. 


[§ 101] (2) Forbearance or Suspension of Legal 
Remedy. It is held by some authorities that an 
agreement by the debtor to pay something in ad- 
dition to legal interest in consideration of the ecred- 
itors dismissing suit brought, delaying execution 
upon judgment, or giving up any other legal advan- 
tage, and giving further time for the payment of 
the debt is not usurious.°7 By the weight of au- 
thority, however, such a transaction is regarded as 
merely a forbearance to collect a debt that is due, 
and therefore within the prohibition of the usury 
laws.°§ 


[a] For example a contract for ex- 


Wis.—Rock County Bank y. Woolis- 
eroft, 16 Wis. 22. 

See Donaldson vy. Williams, 4 Heisk. 
(Tenn.) 560 (holding that under a 
statute providing that debts original- 
ly contracted for loaned money might 
be renewed at 10 per cent but that no 
other debt or liability not originating 
for money actually loaned should be 
thus renewed, a note reserving 10 per 
cent interest executed in renewal of 
a preéxisting debt evidenced by note 
and not for loaned money was void). 

[a] Agreement of grantee of mort- 
fagor to pay interest in excess of le- 
gal rate upon mortgage debt (1) in 
consideration of the mortgagee’s for- 
bearance to foreclose is none the less 
usurious because such grantee is not 
at law liable to the mortgagee for the 
payment of the debt. McAdams v. 
Randolph, 41 N.J.Law 218; Gany v. 
Lancaster, 63 N.E. 413, 169 N.Y. 357, 
pap Civeieroe., 300, 58 laaRLA. 157% (2) 
A second forbearance at excessive 
rate after such purchaser had made 
the mortgage debt his own by as- 
sumption, was held to be usurious. 
Ganz v. Lancaster, 63 N.Y.S. 800, 50 
App.Diy. 204 [rey on other grounds 
62 IN. 413,- 169 NY. 357, -58 LRA. 
151, 32 Civ.Proc. 300]. 


[b] Person may be guilty of usury 
in forbearing to collect debt not his 
own if the extended obligation is 
made to him, for such person, by tak- 
ing the obligation to himself, makes 
the debt his own for this transaction. 
O’Connor v. Levy, 4 La.A. (Orleans) 
3; Wells v. Garland, 2 Va.Cas. (4 Va.) 
471. P 

48. Nickerson v. Babcock, 23 Ill. 
561; Gibson y. Fristoe, 1 Call (5 Va.) 
625) PAM 502: 

49. Reed v. Helm, 15 Ind. 428. But 
see Sugg v. Smith, 205 S.W. 363 (hold- 
ing that if a transaction between a 
company, the indorser of its notes, 
and the payee, was intended as com- 
pensation for the use of the payee’s 
money, and was more than 10 per 
cent per annum, the transaction was 
usurious, but if it was compensation 
for the payee’s agreement to extend 
time for payment of the notes, it was 
not usurious). 

50. Knapp v. Mills, Adm’r, 20 Tex. 
WAS 

[a] Thus, where a statute permits 
a contract rate of twelve per cent, an 
agreement to pay twelve per cent for 
forbearance to collect a note bearing 
only eight per cent is not usurious. 


[66 C. J.—13] 
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51. Taylor yv. Meek, 4 Blackg. 
(Ind.) 388. 
[a] Thus a note for one hundred 


and fifty dollars given in considera- 
tion of forbearance to collect a debt 
for one hundred dollars is a written 
agreement within the terms of a stat- 
ute allowing any rate of interest to 
be taken, provided there was a writ- 
ten agreement therefor signed by the 
party to be charged and therefore not 
usurious. Taylor vy. Meek, 4 Blatckf. 
(ind!) “sss; 

52. Jones v. Berryhill, 25 Iowa 289. 

[a] Thus, the incorporation into 
a note given for a debt previously due 
of a Sum of money as a compensation 
for the delay in paying the debt as 
agreed on and for the time and ex- 
pense in waiting, when done at the 
maker’s instance, and not as a result 
of any contract to pay the amount at 


interest, is not usurious. Jones v. 
Berryhill, 25 Iowa 289. 
53. Portland Bank v. Storer, 7 


Mass. 433. 
54. Briggs v. Sholes, 15 N.H. 52. 


55. Kimball vy. Proprietors Boston 
Athenaeum, 3 Gray (Mass.) 225: Ste- 
vens v. Davis, 3 Mete. (Mass.) 211. 


{a] Thus a debtor, tnable to paya 
debt due, agreed to deliver to the 
creditor certain notes of the debtor 
which were to be discounted by the 
creditor, at whatever rate should be 
necessary to raise the money needed. 
The debtor agreed to continue pay- 
ing interest on the principal debt, and 
to pay to the creditor all sums which 
the creditor had to pay to others in 
the negotiation and disposition of the 
notes of the debtor, beyond the legal 
rate of interest. The court held this 
agreement not usurious, although the 
cost of the forbearance to the debtor 
was far more than legal interest on 
the principal debt, since the creditor 
acted in entire good faith, and 
through the agreement received rath- 
er less than legal interest instead of 
more. The decision can be justified 
on the theory that in raising the mon- 
ey on the debtor’s notes at usurious 
discount the creditor was acting 
merely as agent for the debtor. Kim- 
ball v. Proprietors Boston Athenaeum, 
8 Gray (Mass.) 225. 

56. Robinson Lumber Co. v. Tracka 
& Boudreau, 187 So. 853, 173 La. 461, 
affirming judgment 134 So. 430, 17 La. 
App. 712. 


tension of time of payment of note 
which provides means whereby payee 
might keep informed of condition of 
business of maker, is not necessarily: 
usurious. C. C. Slaughter Co. v. Hl- 
ler, 196 S.W. 704. 

57. Ky.—Alexander v. Harrods 
burs First Nat. Bank, 71 S)w.' 883 
114 Ky. 683, 24 Ky.L. 1486. 

Mass.—Cutler v. How, 8 Mass. 257. 


Miss.—Simmons vy. Mississippi Un- 
ion Bank, 11 Miss. 781. 

Fes an Ee v. Corning, 1 Barb 
627. 


Pa.—Trine’s Appeal, 13 A. 765, 9 Pa. 
Cass ols. \ 
[a] Thus (1) an extension note 
was made to include the estimated 
costs of levying execution upon a 
judgment had by the lender for the 
amount of the original note. The 
note was held not usurious, but op- 
pressive, and the sum included for 
costs was deducted from the face ot 
the note. Cutler v. How, 8 Mass. 257. 
(2) A vendee in a contract for the 
sale of land gave his note for inter- 
est due on the purchase money. On 
this note the vendor secured judg- 
ment but, failing to secure satisfac- 
tion of the judgment, he brought 
ejectment against the vendee’s as- 
signee to recover the land. As a con- 
dition of giving further time for the 
payment of the purchase money and 
of discontinuing the ejectment suit, 
the vendor required of the assignee 
payment of all arrears of interest, 
and, in addition, of the costs of both 
the suit on the note and that in eject- 
ment. The court held the agreement 
not usurious. Townsend vy. Corning, 
Barb. CNoY.) °62'7) = 


58. Ala.—Matlock vy, 
Ala. 694. 


Fla.—Gray v. Belden, 3 Fla. 110. 
Ind.—Siter v. Sheets, 7 Ind. 12. 
Neb.—Rosa v. Doggett, 8 Neb. 48, 


N.C.—Carter v. Brand, 1 N.¢: 2555 
Cam. & N. Conf. 28. 

S.C.—Cleveland vy. Dare, én S.Guu 
ree Caughman vy. Drafts, 18 S.C.Eq. 
oe eee v. Pilgrim, 24 Tex. 

Va.—tToole yv. Stephen, 4 Leigh (31 
Va.) 581; McGuire v. Warder, 1 Wash. 
(1'Va.) 368 (dictum); Wells v. Gar- 
land, 2 Va.Cas. (4 Va.) 471. 

Wash.—Knight vy. American Invest- 


Mallory, 19 
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[§ 102] (3) Forbearance in Notes for Deferred 
When a certain sum of money has 
become payable under a contract of sale as a cash 
price, then the taking of notes therefor payable at 
a future day is a forbearance, and if an additional 
sum greater than legal interest for the extension 
period is exacted the contract is usurious.®° 

[§ 103] 5. Principal Must Be Absoiutely Repay- 
The usury statutes being in- 
tended to prohibit extortionate certain gains from 
the lending of money,*! it is essential, to constitute 
usury, that the principal sum be payable absolutely 
and accordingly the statutes 
have no application to those uncertain transactions 


Payments.°° 


able—a. In General. 


and at all events;°? 


ment & Improvement Co., 132 P. 219, 
73 Wash. 380. 

{a] Thus where a judgment debtor 
agreed to pay ten per cent interest to 
the creditor in consideration for the 
latter’s forbearing to push to collec- 
tion judgment already bearing ten per 
cent interest, this agreement was held 
usurious, for the creditor did not sur- 
render any rights, under the judg- 
ments, but merely delayed exercising 
them. Barnes v. Pilgrim, 24 Tex. 385. 

59. Notes taken for deferred pay- 
ments aS usury generally see supra § 
hits 

60. Stewart v. Cross, 66 Ala. 22; 
Irvin v. Mathews, 75 Ga. 739; Ogden 
v. Yoder, 5 J.J.Marsh. (Ky.) 424. 

[a] TIllustration.—When a vendor 
of land having taken several notes, 
payable annually, for the purchase 
money, upon the vendee’s failure to 
nay the first note when due, surren- 
dered the original notes in considera- 
tion of the vendee’s giving him an- 
other for a sum greater than the 
amount of all the other notes with 
interest, the transaction was declared 
a usurious forbearance, and not a new 
sale at a credit price. Ogden v. Yo- 
der, 5 J.J.Marsh. (Ky.) 424. 

61. See supra § 38. 

62. U.S.—Lloyd v. Scott, 4 Pet. 205, 
7 L.Ed. 833; Von Rosen v. Dean, 41 
F.(2d) 982; In re Bibbey, 9 F.(2d) 
944, 945 [quot Cyc]; Brower v. Vir- 
ginia L. Ins. Co., 86 F. 748. 


Ariz.—Blaisdell v. Steinfeld, 137 P. 
§55:°568, 16’ Ariz, 155 [quot Cyc]. 


Ill.—Clemens v. Crane, 84 N.H. 884, 
Zod owl 205 — [att 35 .6Ti Ap. 9 i68.1\5 
Manufacturers’ Finance Trust v. 
Stone, 251 Ill.App. 414; Laughlin v. 
Irwin, 262 Ill.App. 40. 


Iowa.—Burrows v. Cook, 17 Iowa 
436. 


Mass.—Hopkins y. Flower, 152 N.E. 
635, 256 Mass. 367. 


Minn.—Ordway v. Price, 194 N.W. 
321, 156 Minn. 160; Temple v. Davis, 
132 N.W. 257, 115 Minn. 328; Dickson 
v. City of St. Paul, 117 N.W. 426, 428, 
105 Minn. 165. 

N.C.—Bank of North 
Wysong & Miles Co., 99 S.E. 207, 177 
N.C. 394 [cert den 40 S.Ct. 18, 250 U.S. 
666, 63 L.Ed. 1197, and error dism 40 
S.Ct. 348, 251 U.S. 568, 64 L.Ed. 418]; 
Planters’ Nat. Bank. of Virginia v. 
Wysong & Miles Co., 99 S.E. 199, 202, 
177 N.C. 380 [cert den 40 S.Ct. 18, 250 
U.S. 666, 63 L.Ed. 1197, and error dism 
AQIS: @te 3438: ‘251 UiSi 568, 64 Liaak 
418]; Ector v. Osborne, 103 S.E. 388, 
WISIN. Ce 660, 13 Abus 2072 % Mons 
v. Goldstein, 90 S.E. 519, 172 N.C. 516; 
MacRackan vy. Bank of Columbus, 80 
So St el G4 INC. 2440) een ARNT SS: 
1043; Doster v. English, 67 S.E- 754, 
152° N-C. 339. 


America v., 


USURY 


General. 


Okl.—Holt v. A®%tna Building & 
Loan Ass’n, 190 P. 872, 78 Okl. 307. 


Or.—Balfour v. Davis, 12 P. 89, 14 
Orewa. 

Wash.—Embola v. Tuppela, 220 P. 
789, 127 Wash. 285. 

6%. U.S.—Josevig-Kennecott Cop- 
per Co. v. James F. Howarth Co., 261 
56%, SLLyvlauot Cra. 

Ala.—Ely v. McClung, 4 Port. 128. 


N.Y.—Pomeroy vy. Ainsworth, 22 
Barb. 118 “ait 22) “Barb, 130) motel; 
Dowdall v. Lenox, 2 Edw. 267. 

Or.—Balfour v. Davis, 12 P. 89, 14 
Or. 47. 

Pa.—Philip ~ -v. 
124. 

Wis.—Case v. Fish, 15 N.W. 808, 
58 Wis. 56. 

{a] Thus the usury statutes have 
no application to a contract to furnish 
money for the exploitation of unde- 
veloped mining property, to be repaid 
only if the venture be successful. 
Josevig-Kennecott Copper Co. Vis 
James F. Howarth Co., 261 F. 567. 


64. I1l.—Laughlin v. Irwin, 262 Ill. 
App. 40. 

Minn.—Ordway v. Price, 194 N.W. 
321, 156 Minn. 160. 

Pa.—Heist v. Blaisdell, 
DOS MEA moninis 


Va.—Faulcon y. Harriss, 
M. (12-Va.) 550. 


Wash.—-Embola yv. Tuppela, 220 P. 
789, 127 Wash. 285. 


[a] Thus, where plaintiff advanc- 
ed fifty dollars to defendant to enable 
the latter to recover mining property 
in consideration of defendant’s prom- 
ise to pay plaintiff ten thousand dol- 
lars if he recovered the property, the 
fact that the money advanced was not 
to be returned until defendant recoy- 
ered his property, a contingency at 
that time unlikely to occur, was a 
sufficient consideration to support the 
promise. Embola v. Tuppela, 220 P. 
789, 127 Wash. 285. 


65: Lloyd .v.. Seott,' 4 Pet. (U.Si) 
205, 7 L.Wd., 888, 9 Pet. 418, 9 L.Ed. 
178 [rev 15 F.Cas.No. 8,434, 4 Cranch 
C.C. 206}; Tyson v. Rickard, 3 Harr.& 
J. (Md.) 109, 5 Am.D. 424. 


66.-.Liloyd v2 (Scott, 4" Pet. Gus.) 
205,.%, LBd., 833; 9. Pet. 418, 9. La. 
178 [rev 15 F.Cas.No. 8,434, 4 Cranch 
C.C.2061% Piyson vo Rickard, “3° Harr: 
& J. (Md.) 109, 5 Am.D. 424. 


67. Tyson v. Rickard, supra. 

Principal put in hazard see infra §§ 
104-108. 

68. Loan on bottomry and re- 
spondeatia as usurious see Shipping 
§ 463. 

69. U.S.—Provident Life & Trust 
Co. v. Fletcher, 237 F. 104 [aff 258 F. 


Kirkpatrick, Add. 


48 A. 259, 


2 Hen.& 


[§§ 102-104 


in which the person who furnishes the money need- 
ed incurs risk of losing in whole or in part the prin- 
cipal sum loaned,®* or in which the amount repay- 
able is contingent upon conditions beyond the con- 
trol of the parties.°* 
pay the principal in money is not necessary to con- 
stitute a loan;°° it 
secured®® and not bona fide put in hazard.°? 

[§ 104] b. Principal Put in Hazard®*—(1) In 
When, for any cause whatever, the prin- 
cipal sum loaned or any part thereof is put in haz- 
ard, the lender may lawfully require for the risk 
incurred as large a sum as may be agreed upon in 
good faith.°® However, a mere colorable hazard 


However, a stipulation to re- 


is enough that the principal is 


583, 169 C.C.A. 523]. 

Ala.—Wright v. McAlexander, 11 
Ala. 236.- 

Cal.—Lamb v. Herndon, 275 P. 503, 
97-Cal.App. 193; Brown v. Lamb, 256 
P. 825, 83 Cal.App. 187. 

T1l.—Aldrich y. Aldrich, 260 Ill.App. 
333; Curtis v. Le Moyne, 248 Ill.App. 
99 [cert den 49 S.Ct. 80, 278 U.S. 645, 
73 L.Ed. 558]. 

Ky.—Craig v. McMullin, 9 Dana 311. 


N.Y.—Pomeroy v. Ainsworth, 22 
Barb. 118 [aff 22 Barb. 130 note]; Hall 
v. Haggart, 17 Wend. 280; Colton v. 
Dunham, 2 Paige 267. See also Fel- 
lows v..American L. Ins., etc., Co., 1 
Sandf.Ch. 203 (where the borrower 
sold property to the purchaser for a 
consideration to the same amount as 
the So to induce him to make the 
oan). 


Ohio—Boone vy. Andrews, 30 Ohio 
Cir.Ct. 166; Boone v. Andrews, 10 Ohio 
Gir CtaN-S eo ike 


Pa.—Philip v. 
124. 

Eng.—Downes v. Green, 12 M.&W. 
481, 152 Reprint 1287. 

See Burton v. Stayner, 182 S.W. 
394 (holding an agreement to pay 
plaintiff 200 per cent on an invest- 
ment as profits not an agreement for 
the payment of usury, but for pay- 
ment of profits). 


[a] Thus (1) where a loan was 
made for the purchase of a slave, who 
was retained by the borrower as se- 
curity for the loan, with the further 
provision that in case of the slave’s 
death the loss should fall upon the 
lender, it was held that an agreement 
to pay ten per cent per annum, in ad- 
dition to the legal rate of interest, for 
thus insuring the life of the pledge, 
did not render the contract usurious. 
Craig v. McMullin, 9 Dana (Ky.) 
311. (2) A transaction by which a leg- 
atee forty-four years old, who had 
been refused life insurance by vari- 
Ous companies, assigned an interest 
in a legacy payable only in case he 
reached the age of fifty-five for less 
than one-tenth of legacy’s amount 
was held not usurious. Provident 
Life & Trust Co. v. Fletcher, 258 F. 
583, 169 C.C.A. 523 [aff 237 F. 104]. 


{b] Insurance of risk.—Where in- 
surance company took assignments of 
son’s interest in his mother’s estate, 
contingent on his reaching 25 and 
surviving his father, and insured life 
of son for amounts advanced against 
death before happening of contingen- 
cies, in determining question of-usury, 
it must be considered as having elim- 
inated contingencies affecting present 
value of interests, though it carried 
insurance itself. Brown y. Robinson, 
120 N.E. 694, 224 N.Y. 301 [rev 160 N. 
Y.S. 287, 173 App.Div. 583, and reh 
den 121 N.E. 857, 225 N.Y. 638). 


Kirkpatrick, Add. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 104-108] 


will not prevent excessive interest charges from 
being usurious."° Thus, neither the possibility that 


bonds purchased at a heavy discount with depreci- . 


ated currency may be at maturity in eurreney still 
more depreciated,*' nor the fact that the thing loaned 
may possibly depreciate in value before the time of 
repayment,’* nor the risk of loss through the bor- 
rower’s insolvency or death?? will justify the tak- 
ing of more than the legal rate of interest. 


[§ 105] (2) Partnership and Joint Adventure 
Agreements. Since advances made to a partnership 
or joint adventure by one of its members are sub- 
ject to the hazards of the business or undertaking, 
any rate of interest that may be agreed upon for 
such advanees is legal;74 but if the other partners 
or joint adventurers bind themselves absolutely to 
repay such advances, thus exempting the lending 
partner from risk of loss, only legal rates may be 
charged.7°> So the mere form of a partnership agree- 
ment whereby the person supplying the money has 
its repayment secured with a certain profit of more 
than the legal interest will not preserve such a con- 
tract from the consequences of usury,’® and the 
mere fact that a loan has grown out of the dealings 
of a partnership does not prevent a loan at exces- 


70. U.S.—Missouri, ete., Trust Co. 
Yo rumseis,” 19° S.Gt, 1792172 AUIS 
351, 43 L.Ed. 474 [aff 77 F. 32, 23 .¢. 
GC.A. 1 (aff 71 F. 350)]. 


souri, ete., Trust 


USURY 


debtor at an expense much less than 
the excess of interest charged. 
Co. v. Krumseig, 19 
S.Ct.179, 172 U.S. 351) 48 Low. 474 


[66 C.J.] 195 


sive rate between the former partners from being 
“usurious,77 


[§ 106] (3) Post Obit Contracts.78 In accord- 
ance with the principle already stated,”® agreements 
by the obligor, on receipt of a sum of money, to pay 
a larger sum, exceeding the legal rate of interest, 
on the death of the person from whom he has some 
expectation, if the obligor be then living, have been 
held not usurious.®? 


[§ 107] (4) Security Only Put in Hazard. When 
the loan is absolutely repayable and only the se- 
curity for its repayment is at hazard, an interest 
charge in excess of legal rates is usurious.*? 


[§ 108] (4) Contracts for Annuities.32 An an- 
nuity may be purchased, like any other property, at 
Such price as the parties may agree upon, and if the 
purchase is made in good faith, the fact that the 
annuity amounts to more than the legal annual in- 
terest on the purchase price does not of itself con- 
clusively show the presence of usury;** but if it 
is only a cover for the advancement of money by 
way of loan it will not exempt the lender from the 
penalty of the statute relating to usury.*4 


| [b] Partnership settlement. — 
Mis-! Where a rate of interest on advances 
to a partnership is allowed on a part- 


nership settlement such settlement is 


(an ! ths l dene Cetera W824 O38 C.GaAn tT (aff 71 F.]not usurious. It is simply a sharing 
Fiessee ee Mie Rae He 350)]; Mathews vy. Missouri, etc.,| of the partnership profits. Huston 
Co y Fitch H ii 1 eRGot Trust Co., 72 N.W. 121, 69 Minn. 318;]| v. Moorhead, 7 Pa. 45. 
ts omnn.—Fite Vv. amin, 00 Missouri, ete. ohrust Co. v. Mclach- 75. Campbell v. Oskey, (Tex.Civ. 
: lan, 61 N.W. 560, 59 Minn. 468. But 


Md.—Glass v. Third Nat. Building 
& Loan Ass’n of Baltimore City, 143 
A. 587, 156 Md. 26. 


see Missouri, etc., 
62 N.W. 794, 94 I 


Trust Co. v. Gantt, 
owa 480 (where a 
similar contract was held not usuri- 


App.) 239 S.W. 332; Cooper v. Tap- 
pan, 9 Wis. 361; Morse v. Wilson, 4 T. 
R. 353, 100 Reprint 1060. But see 
Orvis v. Curtiss, 52 N.B. 690, 157 Nu 


Minn.—Mathews v. Missouri, etc.,]0us although it does not appear that | y. 657, 68 Am.S.R. 810 (rearg den 53 
Trust Co., 72 N.W. 121, 69 Minn. 318;|/ the lender insured the borrower’s life NBT 207159 4 No e521 ew eral 
Missouri, etc., Trust Co, v. McLach-|4@S in the other cases). unconscionable guaranteed loan was 


lan, 61 N.W. 560, 59 Minn. 468. 74 Ala.—Crowson y. Cody, 96 So. 
N.Y.—Colton v. Dunham, 2 Paige| 875, 209 Ala. 674. 

267. Ill.— Clemens vy. Crane, 84 N.E. 884, 
Pa.—Philip v. Kirkpatrick, Add.| 234 Ill. 215 [aff 135 Ill.App. 68). 

124, Miss.—Commercial Bank & Trust 


Vt.—Waite v. Windham County 
Min. Co., 37 Vt. 608. 

Va.—Lynchburg  v. 
Gratt. (61 Va.) 601. 

[a] Wo risk involved.—A contract 
based upon a condition which in- 
volves no risk of loss of either prin- 
cipal or interest is not thereby freed 
from the operation of the usury laws. 
Knight v. American Investment & Im- 
provement Co., 132 P. 219, 73 Wash. 
380. 

71. Lynchburg v. Norvell, 20 Gratt. 
KGL VA.) 26012 

72. Fitch v. Hamlin, 1 Root (Conn.) 
110. 

73. Ark.—Doyle y. American Loan 
Co:, 46 S.-W. (2d) 808, 155 Ark, 233. 

N.Y.—Colton y. Dunham, 2 Paige 
267. 

Pa.—Philip v. 
124. 

Vt.—Waite v. Windham County 
Min. Co., 37 Vt. 608. 

Eng.—Morse v. Wilson, 4 T.R. 353, 
100 Reprint 1060. 


[a]. Thus, where a trust company 
agreed upon making a loan at an ex- 
cessive rate to cancel the remainder 
of the debt due in case the debtor 
should die before its complete pay- 
ment, it was held that the transac- 
tion was usurious, since the trust 
company secured itself against possi- 
ble loss by insuring the life of the 


Norvell, 20 


Kirkpatrick, Add. 


Co. v. Joiner, 75 So. 599, 114 Miss. 749. 


N.Y.—Gilbert v. Warren, 64 N.E. 
1121, 171 N.Y. 665; Orvis v. Curtiss, 
ce kt 690, 157 N.Y. 657, 68 Am.S.R. 


Ohio.—Cunningham _y. 
Ohio St. 296; Boone y. Andrews, 10 
OhioCir.Ct.N.S. 877; Boone v. An- 
drews, 30 OhioCir.Ct. 166. 


Or.—Curtze yv. Iron Dyke Copper 
Min. Co., 81 P. 815, 46 Or. 601. 


Pa.—Duffy v. Gilmore, 51 A. 1026, 
202 Pa. 444 [aff 7 Lack.Leg.N. 114]; 
peor v. Kennedy, 51 A. 384, 201 Pa. 
462. 

Tex.—Palmetto Lumber Co. vy. 
Gibbs, (Civ.App.) 52 S.W.(2d) 120. 

Va.—Ruckdeschall y. Seibel, 101 S. 
E. 425, 126 Va. 359. 

Wis.—Case v. Fish, 15 N.W. 808, 58 
Wis. 56. 


Eng.—Gilpin v. Enderbey, 5 B.& Ald. 
954, 7 E.C.L. 519, 106 Reprint 1441; 
Fereday v. Hordern, 1 Jac. 144, 4 Eng. 
Ch. 144, 37 Reprint 804; Morse vy. 
Wilson, 4 T.R. 353, 100 Reprint 1060. 


[a] Thus a statute limiting ‘“cred- 
itors” to six per cent interest “upon 
all verbal contracts” does not apply 
to an agreement of partnership, which 
provided for allowing a partner who 
was to bear his share of the loss nine 
per cent interest on certain money he 
had invested in the firm. Cunning- 
ham v. Green, 23 Ohio St. 296. 


Green, 23 


held not usurious). 


76. Edwards v. Johnson, 292 S.w. 
750, 219 Ky. 113; Reich v. Cochran, 
85 N.Y.S. 247, 41 Misc. 621 [rev on 
other grounds 94 N.Y.S. 404, 102 App. 
Div. 615, 105 App.Div. 542]; Cooper 
v. Tappan, 9 Wis. 361. 

77. Evans v. Negley, 
(Paz) 218% 
S'Gul. 23'S. 


78 “Post obit 
see749 Cie ip bes: 


79. See supra § 104. 


80. Crawford v. Russell, 62 Barb. 
(N.Y.) 92; Chesterfield v. Janssen, 1 
Atk. 301, 26 Reprint 191, 2 Ves. 1215, 
28 Reprint 82, 1 Wils.C.P. 286, 95 Re- 
print 621. See also Boynton y. Hub- 
bard, 7 Mass. 112, 119 (dictum). 


81. Chapman y. Clark, 16 D.C. 527; 
Craig v. McMullin, 9 Dana Cy») 3.1 
Rowe v. Gunson, 25 How.Pr. (NLY.) 
360; Raynolds vy. Carter, 12 Leigh 
(39 Va.) 166, 37 Am.D. 642. 


82. Annuities generally see Annui- 
ties 3.C.J. p/199. 


63. Lloyd v. Scott, 4 Pet, 
205, 7 L.Ed. 833: Gordon v. Dooley, 
10 F.Cas.No. 5,607, 3 Hughes 182; 
Price v. Price, 64 S.W. 746, 66 S.w. 
529, 111 Ky. 771, 23 Ky.L. 1080, 23 Ky. 
Li: 1921, 1947. 

84. Scott v. Lloyd, 9 Pet. 
418, 9 L.Hd. 178; Lloyd v. Scott, 4 
Pet: ((U.S:)) 205, 7° Lind 833; Tyson v. 
Rickard, 3 Harr.&J. (Mad.) 109, 5 Am. 
D. 424; Chesterfield vy. Janssen, 1 Atk. 
301, 26 Reprint 191; Marsh  y. 
Martindale, 3 B.&P. 154, 127 Reprint 
85; Richards v. Brown, Cowp. 770, 98 
Reprint 1352; Symonds vy. Cockerill, 


13 Serg.&R. 
Coleman y. Garlington, 21 


contract or bond” 


(U.S.) 


(U.S.) 


196 [66 C.J.] 


[§ 109] 6.. Something Received or Contracted for 
In Excess of Lawful Rate of Interest*8>—a,. In Gen- 


eral. The test of the existence of 


tract is whether it is intended that the contract 
shall, and it will, if performed, result in producing 
to the ereditor a rate of return greater than that 
allowed by law,’® or, in other words, whether the 
total amount payable by the debtor under the con- 


Noy 151, 
Barchard, 8 Ves.Jr. 124, 
303. 

85. Statute fixing maximum law- 
ful rate of interest as essential to 
usury see supra § 37. 

86. In re Mansfield Steel Corpora- 
tion, 30 F.(2d) 832; Lassman v. Ja- 
cobson, 146 N.W. 350, 125 Minn. 218, 
51 L.R.A.N.S: 465, Ann.Cas.1915C 774; 
Temple v. Davis, 132 N.W. 257, 115 
Minn. 328; Smith v. Parsons, 57 N.W. 
311, 55 Minn. 520; Conservative Loan 
Co. v. Whittington, 250 P. 485, 120 
Okl. 137; Clement Mortgage Co. v. 
Johnston, 201 P. 247, 83 Okl. 153; 
Bothwell v. Farmers’ & Merchants’ 
State Bank & Trust Co., (Civ.App.) 
19 S.W.(2d) 923 [rev on other grounds 
SORSaWe (2d) meson 120m kext eC OAc. 
1480]. 

Unlawful intention as essential ele- 
ment of usury sce supra §§ 66-70. 

87. McBroom v. Scottish Mortg. & 
Land Inv. Co. of New Mexico, 14 S.Ct. 
S52 wloo UES. oLU, SS) lebdr (720i) \Wier- 
ner y. Lorentzen, 3 Alaska 275; Mc- 
Dougall v. Hachmeister, 41 S.W.(2d) 
1088, 184 Ark. 28, 76 A.L.R. 1463. 

88. WNecessity that loan be abso- 
lutely repayable see supra §§ 103— 
108. 

oo. U.S. _bloyd «Vv. -Scott, 47 Pet. 
265, 7 L.Ed. 833; In re Samuel Wilde’s 
Sons, 133 F. 562 [aff 144 F. 972, 75 C. 
C.A. 601]; Brower v. Virginia Life 
Ins. Co., 86 F. 748. Compare M. Low- 
enstein & Sons v. British-American 
Mfg. Co., 7 F.(2d) 51 [rev 300 F. 853] 
(holding that, in order to constitute 
usury, there must be an agreement 
to pay in any event an amount in ex- 
cess of the lawful interest, and that 
where the agreement is to pay a sum 
which is less than the maximum per- 
mitted by law, and in addition there- 
to a percentage of an uncertain sum, 
which may or may not make the total 
return or profit more than is allowed 
by law, it is not necessarily usurious). 


Ala.—Ball v. State Bank, 8 Ala. 590, 
42 Am.D. 649. 

Ariz.—Blaisdell v. Steinfeld, 137 P. 
555, 568, 15 Ariz. 155 [quot Cyc]. 


Ark.—Starling v. Hamner, 50 S.W. 
(2d) 612, 185 Ark. 930; Cammack v. 
Runyan Creamery, 299 S.W. 1023, 175 
Ark. 601; Briant v. Carl-Lee Bros., 
249 S.W. 577, 158 Ark. 62; Briggs v. 
Steele, 121 S.W. 754, 91 Ark. 458; Sid- 
way v. Harris, 50 S.W. 1002, 66 Ark. 
387; Lanier v. Union Mortgage, Bank- 
ing & Trust Co., 40 S.W. 466, 64 Ark. 
AIS )e 

Conn.—Matz v. Arick, 56 A. 630, 76 
Conn. 388; West Winsted Sav. Bank, 
ete;, Assoc. v. Ford, 27 Conn. 282, 71 
Am.D. 66; Hamlin v. Fitch,, Kirby 
260. 

Fla.—Porter Interests of Florida y. 
Missouri State Life Ins. Co. of St. 
Louis, Mo., 141 So. 741. 

Ill.— Clemens v. Crane, 84 N.E. 884, 
234 Ill. 215 [aff 135 Ill.App. 68]; Tel- 
ford v. Garrels, 24 N.HB. 5738, 132 Ill. 
550; Manufacturers’ Finance Trust 
v. Stone, 251 Ill.App. 414. 


Iowa.—Burrows v. Cook, 17 Ioway 


74 Reprint 1113; Low v. 
32 Reprint 


USURY 


usury im a con- 


on.*” 


436. 

Ky.—Mutual Ben. i. Ins.) Co. vv. 
Louisville First Nat. Bank, 74 5.W. 
HOGG Ml Hikty. WoT, 2b) key. Cedi 2 ib Z— 
gerald v. Peck, 4 Litt. 125; Abner v. 
York, 41 S.W., 309, 19 Ky... 643. 

La.—Anderson v. Coxe, 11 La.Ann. 
638. 


Mass.—Hopkins v. Flower, 152 N.E. 


6385; Smith v. Butler, 57 N.E. 322, 
176 Mass. 38. 
Minn.—Healy v. Breen, 209 N.W. 


21,;- 167 Minn. 319; State Bank of 
Northfield v. Northwestern Security 
Co.,, 199. New. 240; 159° Minn. 508); 
Neuhauser v. Banish, 87 N.W. 774, 84 
Minn. 286; Daniels v. Wilson, 21 
Minn. 530. 


Mo.—Whitworth v. Davey, 216 S.W. 
736, 279 Mo. 672; Forgan v. Bridges, 
(App.) 281 S.W. 134; Allen v. New- 
ton, 266 S.W. 327, 219 Mo.App. 74. 
See General Motors Acceptance Cor- 
poration v. Weinrich, 262 S.W. 425, 
218 Mo.App. 68, 77 (where the court 
said: ‘In order for a transaction to 
be usurious there must be in it a loan 
at more than the legal rate of inter- 
est, or the exaction of a greater than 
the legal rate for the forbearance of 
a debt or sum of money due’’). 


Neb.—Leonard vy. Cox, 7 N.W. 289, 
10 Neb. 541. 


N.Y.—Rosenstein v. Fox, 44 N.E. 
1027, 150 N.Y. 354; Payne v. Freer, 
91 N.Y. 48, 43 Am.R. 640 [aff 25 Hun 
124s Smith vv. ePaton,, 4315 0N. ye 1665 
Brackett) vin oarneys, 2s. Nava ocon 
Home Ins. Co. v. Dunham, 33 Hun 
415; Pomeroy v. Ainsworth, 22 Barb. 
118 [aff 22 Barb. 130, note]; Fidelity 
Loan Assoc. v. Connolly, 95 N.Y.S. 


576; Monroe Bank vy. Strong, Clarke 
Uy Mount v. Suydam, 4 Sandf.Ch. 


N.C.—Bank of North America vy. 
Wysong & Miles Co., 99 S.E. 207, 177 
N.C. 394 [cert den 40 S.Ct. 13, 250 U. 
S. 666, 63 L.Hd. 1197, and error dism 
40) (S.Ct. 93435. 2515 UES. 568). 64 Labia: 
418]; Planters’ Nat. Bank of Vir- 
ginia v. Wysong & Miles Co., 99 S.B. 
199, 202, 177 N.C. 380 [cert den 40 S. 
Ct. 13, 2501 U.S. 666, 63 Lhd. 1197, and 
error dism 40 S:Ct. 343, 251 U.S. 568, 
64 L.Ed. 418]; MacRackan vy. Bank 
of Columbus, 80 S.E. 184, 164 N.C. 24, 
49 L.R.A.N.S. 1048; Doster v. Eng- 
HSH iG eS ae ios ye bet NiO moor 
Churchill v. Turnage, 30 S.B. 122, 122 
N.C. 426. See Smithwick v. Whitley, 
67 S.H. 914, 152 N.C. 366, 28 L.R.AN. 
8.118, 20 Ann.Cas. 1348 (holding that 
where a purchaser to secure the 
price gives his vendor notes and a 
mortgage, the notes falling due an- 
nually, and the notes are not usuri- 
ous, that the vendor compels the pur- 
chaser when he seeks to pay up the 
debt at once to pay interest for the 
full time on unmatured notes is not 
the exaction of usury, but the price 
of releasing a good investment). 


Ohio.—Commercial Bank of Cincin- 
nati v. Reed, 11 Ohio 498. 

Okl.—Holt v. 4A®tna Building & 
Loan Ass’n, 190 P. 872, 78 Oki. 307; 
Tuttle v. F. C. Finerty & Co., 171 P. 
39, 67 Okl. 294; Garland v. Union 
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[§ 109 


tract exceeds the amount of the principal received 
plus interest thereon at the maximum legal rate 
for the term of the loan or forbearance.** 
is usurious unless the lender contracts to have again 
his loan,’* and in addition thereto some profit or 
return in excess of the lawful rate of interest there- 
So if, in fact, no usurious interest has been 
exacted, a corrupt and usurious intent on the part 


No loan 


Mrusit,, (Coz 2165, Pee lO 20.0 ano omme) nae 
243 [cit Cyc]. See Deming Inv. Co. 
v. Reed, 179 P. 35, 72 Okl. 112 (hold- 
ing that, where a principal note is 
given for money borrowed, and three 
interest notes for the full amount of 
interest on the principal sum to its 
maturity, the transaction is not made 
usurious by the fact that subsequent- 
ly, by arrangement with the creditor, 
a successor in interest of the debtor 
pays the full amount of the notes be- 
fore maturity, so that the amount of 
interest paid in fact exceeds the legal 
rate for the time between the making 
and payment of the loan). 


Or.—Balfour v. Davis, 12 P. 89, 14 


Or. 47. 

Pa.—Philadelphia v. Kelly, 31 A. 
CMa reals nan eteWe eA DW(e 

S.C.—Interstate Bldg., etce., Assoc. 
Vv. SPowell,33 (Suk. 4355, 55S. Caemier 


Harrell v. Parrott, 2% S.Hy 521, 500S. 


C. 16; Utley v. Cavender, 9 S.E. 957, 
31 7S: 282. 

Tenn.—Crowley v. Kolsky, (Ch.A.) 
57 S.W. 386. 


Tex.—Joy v. Provident Loan Soc., 
(Civ.App.) 37 S.W.(2d) 254; Seymour 
Opera House Co. y. Thurston, 45 S.W. 
S15.) 18 enex Civ Appa 


Va.—Southall v. Farish, 7 S.E. 534, 
85 Va. 403, 1 L.R.A. 641. 


Wash.—Hensel yv. Bissell, 188 P. 
774, 110 Wash. 568. 

See Goldberg v. Van Noy, 277 P. 
541, 98 Cal.App: 796; Van. Noy oe 


Goldberg, 277 P. 538, 98 Cal.App. 604 
(both holding that where there is no 
provision in a note, and no _ secret 
agreement, for the payment of illegal 
interest the transaction is not usu- 
rious). 


Compare Bank of Lumpkin County 
v. Justus, 103 S.E. 794, 150 Ga. 286; 
McCrary v. Woodward, 50 S.E. 941, 
122 Ga. 793 (both holding that it is 
lawful to include in a note the amount 
of interest on the sum lent which 
would be due at its maturity, and 
to provide that the sum representing 
principal and interest shall bear in- 
terest after maturity at not more 
than the lawful rate, such arrange- 
ment not being usurious). 


[a] Transactions held not usu- 
rious.—(1) Charging the maker of a 
note, given for supplies to be fur- 


nished, and providing for the highest 
legal rate of interest, with profits on 
the supplies furnished does not ren- 
der the note usurious, where there 
was no agreement to pay profits, and 
the charge therefor had been elimi- 
nated on a settlement of the account 
for supplies. Lanier v. Union Mort- 
gage, Banking & Trust Co., 40 S/W. 
466, 64 Ark. 39. (2) When, under 
a fair construction of the statute, 
only a contract to pay an excessive 
rate for the future use of money is 
prohibited, the mere fact that the 
borrower agrees to pay for the past 
use of money a Sum greater than the 
legal rate of interest does not render 
the transaction usurious. Daniels v. 
Wilson, 21 Minn. 530. (3) Where a 
usurious bonus: which had been pre- 
viously exacted was repaid to the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of the lender is immaterial;®°-and if a contract is 
really innocent, an appearance of usury will not 
render it illegal,®! nor will a belief on the part of 
the borrower that he is paying usury.’? Generally 


lender before the bond and mortgage 
securing the loan were completely ex- 


‘ecuted, although after the principal 


Sum had been delivered to the bor- 
rower, it was held there was no usu- 
ry. Brackett v. Barney, 28 N.Y. 333. 
(4) When a loan is made without a 
specified time for its repayment, the 
fact that the fixed sum payable as 
interest is more than six per cent, 
the legal rate, of the principal does 
not render the loan usurious, since 
the agreement may be so postponed as 
to make the annual rate less than six 
per cent. Philadelphia v. Kelly, 31 
A. 47, 166 Pa. 207. (5) A contract 
by a principal to repay, with six per 
cent interest, the judgment debt paid 
by his surety is not rendered usu- 
rious by the fact that the judgment 
was held by an insolvent bank and 
was paid by the surety’s check upon 
his deposit in that bank, the surety 
thus using his deposit at par while 
other depositors received only sixty 
per cent of their deposits. Southall 
v. Farish, 7 S.E. 534, 85 Va. 408, 1 L. 
R.A. 641. (6) Where a bank dis- 
counts a bill of exchange, the reser- 
vation by the bank, by agreement, of 
a sum equal to the maximum lawful 
rate of discount as damages for mis- 
take in a previous transaction does 
not constitute usury. Commercial 
Bank of Cincinnati v. Reed, 11 Ohio 
498. (7) <A note due in six months, 
and including in its face amount in- 
terest at a lawful rate on the princi- 
pal debt, with interest on the whole 
after maturity, is not usurious. For- 
gan v. Bridges, (Mo.App.) 281 S.W. 
134. (8) Where something in ex- 
cess of the legal interest is contract- 
ed to be paid, not for the use of the 
money, but because the maker of 
the note erroneously Supposes him- 
self under legal obligation to make 
such payment, the payee of the note 
cannot be charged with usury, al- 
though the maker may be relieved in 
equity from such payment. Fitzger- 
ald v. Peck, 4 Litt. (Ky.) 125. 


Necessity that excessive interest 
be contracted for see infra § 110. 


90. Low v. Sutherlin, Barry & (Cox 
35 E.(2d) 443; Blaisdell v. Steinfeld, 
137 P. 555, 568, 15 Ariz. 155 [quot 
Cyc]; Smith v. Paton, 31 N.Y. 66; 
Brackett v. Barney, 28 N.Y. 333; Cox 
v. Flagler, 2 N.Y.CityCt. 423: Mon- 
roe Bank v. Strong, Clarke (N.Y.) 76. 


Intent to take usury in general see 
supra §§ 66-70. 

91. Abbott v. Stone, 70 Ill.App. 671 
[aff 50 N.E. 828, 172 Ill. 634, 64 Am.S. 
R. 60]. 

[a] Principal note calling for in- 
terest and accompanied by interest 
notes.—Where a principal note con- 
tains a promise to pay interest, and 
notes are also given for the interest, 
the fact being recited in the principal 
note, the form of the transaction does 
not render it usurious, only one pay- 
ment being intended. Abbott v. 
Stone, 70 Ill. App. 671 [aff 50 N.B. 328, 
172 Ill. 634, 64 Am.S.R. 60]. 


92. Sumpter v. Hot Springs Sav- 
ings, Trust & Guaranty Co., 189 S.W. 
854, 126 Ark. 155. 

93. U.S.—Levy Vv. Gadsby, 3 
Cranch 180, 2 L.Ed. 404; Von Rosen 
v. Dean, 41 F.(2d) 982; Missouri Val- 
LCV eM DS EOOn Vncittle 1.2 eh 1235 
McCrary 234; Buttrick v. Harris, 5 
F.Cas.No. 2,256, 1 Biss. 442. 


Ala.—Wright v. McAlexander, 11 
Ala. 236. 
Ariz.—Blaisdell v. Steinfeld, 137 


USURY 


P. 555, 568, 15 Ariz. 155 [quot Cy-cil: 
Cal.—Wallace v. Zinman, 254 P. 946, 
200 Cal. 585, 62 A.L.R. 1341; Richlin 
v. Schleimer, 7 P.(2d) TLL, #220 5Cal, 
App. 40; Jones vy, Dickerman, 300 P. 
135, 114 Cal.App. 357. 
Conn.—Douglass y, 
100 A. 1067, 91 Conn. 
D.C.—Chapman jy. 
5277. 
Fla.—Maxwell y. Jacksonville Loan 
& improvement Co., 34 So. 255, 45 Fla. 


Boulevard Co., 
601. 


Clark —-A16— D.Cy 


Ga.—Reese v. Bloodworth, 91 S.B. 
120, 146 Ga. 355; Howell v. Penning- 
ton, 45 SB. 272, 118. Ga. 494; Union 
Sav. Bank and Trust Co. v. Dotten- 
heim, 34 S.E. 217, 107 Ga. 606. 


Idaho.—Ford y. Washington Nat. 
Bldg., ete., Inv. Assoc., 76 P. 1010, 10 
Idaho 30, 109 Am.S.R. 192. 


I11l.— Dorothy Vv. Commonwealth 
Commercial Co., 116 N.E. AS Oot Shelihle 
629, L.R.A.1917E 1110 [aff 198 Il.App. 
601]; Mercantile Trust Co. of Illinois 
v. Kastor, 112 N.E. 988, 273 Tll. 332 
(aff 191 Ill.App. 219]; Hamill v. Ma- 
son, 51 Ill. 488; Wenham v. Mallin, 
103 Tll.App. 609 [aff 70 N.R. 564, 209 


L252; 10 Am SR, 233, 65 R.A. 
602]; Springer y. Mack, 222 Ill.App. 
72; Sorensen v. Central Lumber Co., 


98 Ill.App. 581; 


Shepherd v. Wacaser, 
$6 Ill.App. 444. 


Ind.—Brown jy. Follette, 58 N.E. 
197, 155 Ind. 316; Berry vy. Makepeace, 
3 Ind. 154; Brandt vy. Hall, 82 N.E. 


929, 40 Ind. App. 651. 


Iowa.—Partch y. Krogman, 210 N. 
W. 612, 202 Iowa 524; Lombard y, 
Gregory, 47 N.W. 298, 81 Iowa 569. 


Ky.—Guenther y. Wisdom, 84 S.W. 
771, 27 Kyl. 230; Stokeley v. Buckler, 
61 S.W. 460, 22 Ky.L. 1740. 


La.—Walker vy. Villavaso, 
Ann. 712 [error dism 6 Wall. (U.S.) 
124, 18 L.a. 853]; Williams v. Hal- 
smith, 17 La.Ann. 200. 


Ape gaa? v. Waters), 2 Md.Ch. 


Minn.—State Bank of Northfield v. 
Northwestern Security Co., 199 N.W. 
240, 159 Minn. 508. 


Miss.—Chandler y,. Cooke, 137 So. 
496, 163 Miss. 147; Beck v. Tucker, 
113 So. 209, 147 Miss. 401; Torrey v. 
Grant. 18 Miss. 89. 


Mo.—Citizens’ Nat. Bank v. Don- 
nell, 72 S.W. 925, 172 Mo. 384 fafi 25 
S.Ct. 49, 195 U.S. 369, 49 L.Ha. 238]; 
Kreibohm y. Yancey, 55 S.W. 260, 154 
Mo. 67; Cowgill v. Jones, 73 S.W. 995, 
99 Mo.App. 3890; Tolman v. Union 
Casualty, etc., Co., 90 Mo.App. 274. 


N.J.—Union Nat. Bank vy. Graticre ti 
N.J.E.JS 1:86. 


N.Y.—Woodard v. Madsen, 215 N.Y. 
S. 279, 127 Mise. 19; Carr v. Taylor, 
62 N.Y.S. 849, 30 Misc. 617. See Mer- 
win v. Robertson, 139 N.Y.S. 723, 154 
App.Div. 823 (holding that a contract 
by which plaintiff advances money to 
defendant to satisfy claims for pay- 
ment of which she is pressed, plain- 
tiff to be repaid the amount advanced, 
with lawful interest, plus the amount 
of discount obtained by plaintiff on 
the claims by reason of cash pay- 
ments, is usurious). Compare Busi- 
nessmen’s Mortgage & Credit Corpo- 
ration v. Dobjinsky, 238 N.Y.S. 158, 
135 Misc. 628 (holding that the tak. 
ing of sixty-seven and one-half cents 
interest in excess of the legal rate on 
a loan of one thousand dollars is so 
trifling that it may be disregarded, as 


ales), EY 
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speaking, however, any transaction, whatever its 
form, whereby the creditor may secure any profit 
or advantage in excess of the rate of return per- 
mitted by law is usurious,®? whether or not exces- 


against the defense of usury). 


N.C.—Pratt y. American Bond & 
Mortgage Co., 145 S.BE. 396, 196 N.C. 
294; Chas. S. Riley & Co. v. W. T. 
Sears & Co., 70 S.E. 997, 154 N.C. 509; 
Dowell v. Vannoy, 14 N.C. 43. 


Ohio.—McGregor vy. Covington, etc., 
R. Co., 1 Disn. 509, 12 Ohio Dec. (Re- 
print) 768; Cleveland Collateral Loan 
Co. v. Bell, 17 Ohio N.P.N.S. 385. 


Okl.—Barnhart v. Richardson, 272 
P. 418, 134 Okl. 19; Munn v. Mid- 
Continent Motor Securities Co., 228 P. 
150, 100 Okl. 105. 


Or.—Anderson v. Griffith, 93 P. 934, 
Biles ara el 1G. 


Pa.—Carnell v. 
Dist. 514. 


Philippine.—Go Chioco v. Martinez, 
45 Philippine 256. 

S.C.—Mitchell v. Bailey, 35 S.E. 581, 
57 S.C. 341. 


S.D.—Ulvilden v. Sorken, 237 N.W. 
565, 82 A.L.R. 1209. 


Tex.—Cotton vy. Cooper, (Commn. 
App.) 209 S.W. 1385 [aff (Civ.App.) 
160 S.W. 597]; Joy v. Provident Loan 
Soc., (Civ.App.) 37 S.W.(2d) 254; 
Sugg v. Smith, (Civ.App.) 205 S.W. 
363; C. C. Slaughter Co. v. Eller, (Civ. 
App.) 196 S.W. 704; Sproulle v. Mc- 
Farland, (Civ.App.) 56 S.W. 693; Gal- 
veston, ete., Inv. Co. v. Grymes, (Civ. 
App.) 50 S.W. 467 [aff 63 S.W. 860, 64 
S.W. 778, 94 Tex. 609]. 


Vt.—Dean v. Herrick, 54 Vt. 573. 


W.Va.—Lorentz vy. Pinnell, 46 S.E. 
796, 55 W.Va. 114. 


See Dowler vy. Georgia Enterprises, 
Inc., 34 S.W.(2d) 445, 162 Tenn. 59 
(holding that a contract cannot, eith- 
er by controlling the method of com- 
puting interest or prescribing the 
time interest shall run, lawfully 
cause the rate to exceed that allowed 
ee EA hi for the actual period of the 
oan). 


And see cases infra notes 98, 99; 
and passim infra §§ 110-177, 


“It matters not what device or shift 
is used, or what is the form of the 
transaction, if there is in fact a loan 
and an illegal rate of interest re- 
served, there is usury.” State Bank 
of Northfield v. Northwestern Securi- 
ty Co., 199 N.W. 240, 159 Minn. 508. 


[a]. Judgment by consent rendered 
by a justice of the peace ana bearing 
ten per cent interest is not such a 
contract as comes within the statuto- 
ry privileges allowing written con- 
tracts for ten per cent interest, the 
legal rate in the absence of contract 
being six per cent, and’ hence inter- 
est payments under such a judgment 
are usurious. Berry vy. Makepeace, 
3 Ind. 154. 


Agreement to pay same inter- 
lender pays to procure money. 
—(1) Where the note Si ven! bya) 
borrower carries interest at such rate 
as the lender should be bound to pay 
to a third person from whom he pro- 
cured the money forming the subject 
matter of the loan, and the rate paid 
to such third person exceeds the law- 
ful rate, the transaction between the 
lender and borrower, represented by 
Such note, has been held to be usu- 
rious. Dowell v. Vannoy, 14 N.C. 43. 
(2) According to other authority, 
however, such a transaction is not 
usurious where the borrower knows 
that the lender has no money of his 
own to lend, and will have to borrow 
it of another, the court proceeding on 
the theory that the lender does not in 


Hulstrung, 20 Pa. 
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sive interest is actually paid,®* and conversely, a 
transaction which does not have such character is 
In determining whether or not a 
contract is usurious the entire period must be con- 
sidered,®® and in general if the return exacted of 
the debtor does not exceed the lawful rate for the 


not usurious.?® 


whole period there is no usury;°* 


ticular part of the period is in effect treated sepa- 
rately by the parties and excessive interest for such 
part of the period is exacted, the contract is usu- 
rious,2® even though the interest payable in other 
parts of the period is such that the average rate for 
the whole term does not exceed the lawful maxi- 
It is immaterial, so far as concerns the 
question of usury, whether excessive interest is paid 


mum.?? 


such case receive to his own use 
more than the legal rate of interest 
which he holds against equity and 
good conscience, since he pays and 
applies it to the use and protection of 
the borrower, in accordance with their 
understanding and agreement, by pay- 
ing it to the third person from whom 
he obtained the money for the bor- 


the debt. 


tract.? 


but if any par- 


Idaho.—Easton v./ Butterfield Live 
Stock Co., 279 P. 716, 48 Idaho 153. 


Okl.—Conservative Loan Co. v. 
Whittington, 250 P. 485, 120 Okl. 137; 
Garland v. Union Trust Co., 165 P. 
197,63 Okl 243. 

Wash.—Seattle Trust Co. v. Mor- 
gan, 9 P.(2d) 1079, 167 Wash. 567. 


[$§ 109-110 


direetly by the debtor or out of the proceeds of 
a sale of his property under legal process to enforce 


[§ 110] b. Necessity and Sufficiency of Con- 
It has been held that, where a statute pro- 
vides that no person shall accept, or receive, interest 
at arate greater than that thereby specified, no agree- 
ment, express or implied, for the payment of exces- 
sive interest is required in order to render the trans- 
action usurious, if interest is received or accepted 
by the ereditor at a prohihited rate.? 
the generally established rule that there cannot be 
usury without a promise or contract obligating the 
debtor to pay interest or a return in excess of that 
permitted by law,+ and where interest at an unlaw- 


It is, however, 


years the payments are less than the 
lawful rate, does not render the 
transaction usurious). 

[a] Ellustrations.—(1) Under a 
statute fixing ten per cent per an- 
num as the maximum lawful rate 
of interest, a loan contract matur- 
ing in ten years is usurious on its 
face where it exacts of the bor- 


rower’s benefit. Ricker v. Clark, 54 Compare Tyler County, Tex., v.|rower more than ten per cent per 
Vt. 289. Branch-Middlekauff Inv. Co., CAI 1 ae annum for each of the arst five eae 
[c] Agreement to pay same inter-| (2d) 504 (holding that an issue of]of the period, although the interest 


est as received on usurious relending. 
—Where one lends money to another, 
who puts it out on a loan to a third 
person at a usurious rate of interest, 
and agrees with the original lender 
to pay him the same rate of interest 
which is being received from the third 
person, the original lending is usu- 
rious also. Levy v. Gadsby, 3 Cranch 
(U.S.) 180, 2 L.Ed. 404. 


94, Necessity of actual payment or 


county warrants, bearing interest at 
seven per cent per annum, and issued 
at a discount of fourteen per cent, is 
not usurious, as violating a statute 
fixing ten per cent per annum as the 
maximum lawful rate, where, con- 
sidering the date at which the war- 
rants mature, the interest combined 
with the discount will not exceed ten 
per cent per annum on the total 
amount of money received by the 


for the remaining five years is at the 
rate of seven per cent per annum, so 
that the average rate of interest for 
the whole term is equivalent to about 
nine per cent per annum. Dallas 
Trust & Savings Bank v. Brashear, 
(Tex.Civ.App.) 39 S.W.(2d) 148. €2) 
An interest exaction, on a ten-year 
loan, of twelve per cent per annum 
for the first five years, and six per 
cent per annum for the remaining 


receipt of usury in general see infra county from the sale of the war-| five years, is usurious, under a stat- 
Sue rants). ute fixing ten per cent per annum as 
; 98. Virgil R. Coss Mortg. Co. v.|the maximum lawful rate, and is not 


95. National Bank of North Bend 
Ve ‘Bhompson, 133 N.W. 199, 90 Neb. 
223;- Forman vy. Needles, (Okl.) 188 P. 
1087; Deming Inv. Co. v. Reed, 179 
P. 35, 72 Okl. 112; Carder v. Knippa 
Mercantile Co., (Tex.Civ.App.) 1 S.W. 
(2d) 462. 

96. Seattle Trust Co. v. Morgan, 


Jordan, 267 S.wW. 590, 167 Ark. 34; 
Shropshire v. Commerce Farm Credit 
Co., (Tex.Commn.App.) 280 S.W. 181 
[rev (Civ.App.) 266 S.W. 612]; Dallas 
Trust & Savings Bank v. Brashear, 
(Tex.Civ.App.) 39 S.W.(2d) 148; Cain 
v. Bonner, (Civ.App.) 149 S.W. 702 
[aff (Tex.) 194 S.We 1098]. And see 


the equivalent of an interest rate of 
nine per cent per annum for the en- 
tire period. Shropshire v. Commerce 
Farm Credit Co., (Tex.Commn.App.) 
280 S.W. 181 [rev (Civ.App.) 266 S. 
W.. 612). 


1. Munn vy. Mid-Continent Motor 
Securities Co., 228 P. 150, 100 Okl. 


a Pa) 1010, 16T Wah. 501. See |onaes Inkia, note 98 Cag oer e ne oar ea 
254 P. 956, 255 P. 805, 200 Cal. 609,| lal Xf interest payable in any year | Okl. 300. 
53 A.L.R. 725 (apparently applying | Of term exceeds lawful rate the con-| 9. fo satisfy conventional interest 


the rule). And see cases infra note 
97. Compare Wood v. Angeles Mesa 
Loan Co., 7 P.(2d) 748, 120 Cal.App. 
313 (where sums were advanced un- 
der an agreement that at a subse- 
quent time the borrower would exe- 
eute to the lender a mortgage, for 
‘not less than” three years, for the 
amount of the advancements plus cer- 
tain additional amounts, which addi- 
tional amounts exceeded lawful in- 
terest for three years on the total of 
the advancements, and, against the 
lender’s contention that the loan con- 
templated by the agreement was, by 
reason of the quoted words, one of in- 
definite duration, and that the addi- 
tional amounts included in the mort- 
gage, if spread over an _ indefinite 
term, would not exceed lawful inter- 
est, the court held that the longest 
term upon which the borrower might 
insist, under the agreement, was 
three years, and so the agreement was 
usurious). 

Effect of acceleration clause see 
infra § 126. 


97. Ark.—Green v. Conservative 
Loan Co., 240 S.W. 18, 153 Ark. 219. 


Cal.—Sharp v. Mortgage Security 
Corporation, 9 P.(2d) 819; Grall v. 
San Diego Building & Loan Ass'n, 
CApD,) 215) 23d) 797. 


tract is usurious. Shropshire vy. 
Commerce Farm Credit Co., (Tex. 
Commn.App.) 280 S.W. 181 [rev (Civ. 
App.) 266 S.W. 612]. 


{b] Rule applied.—Where an in- 
debtedness is to be paid in monthly 
installments, one half of each install- 
ment to be applied upon the principal 
and the other half upon interest, for 
two years, and in the second year the 
amount so agreed to be paid as in- 
terest will exceed the lawful rate of 
interest on the principal then remain- 
ing unpaid, the transaction is usuri- 
ous. Cain y. Bonner, (Tex.Civ.App.) 
149 S.W. 702 [aff 194 S.W. 10981. 


99. Shropshire v. Commerce Farm 
Credit Co., (Tex.Commn.App.) 280 S. 
W. 181 [rev (Civ.App.) 266 S.W. 612]; 
Woodward vy. Commerce Farm Credit 
Co., (Tex.Civ.App.) 41 S.W.(2d) 682; 
Dallas Trust & Savings Bank v. 
Brashear, (Tex.Civ.App.) 39 S.W.(2d) 
148. But see American Inv. Co. vy. 
Roberts, 218 P, 1037, 29 N.M. 99; 
American Inv. Co. v. Lyons, 218 P. 
183, 29 N.M. 1 (both holding that, 
where the total interest agreed to be 
paid on a loan does not exceed the 
lawful rate, the fact that the pay- 
ments of interest are so divided that 
during the first few years of a ten- 
year period the payments exceed the 
lawful rate, and during the remaining 


statute see supra § 


3 Jupiter Finance Corporation v. 
Hess, 288 P. 226, 157 Wash. 29. See 
Romeo v. Russo, 107 A. 504, 93 Conn. 
666 (recognizing the rule, but holding 
that the gift of a sum of money by 
a debtor to his creditor, when paying 
the debt, or the acceptance or reten- 
tion of such gift by the creditor, does 
not constitute usury, in the absence 
of any claim or showing that such 
ne Was paid or accepted as inter- 
est). 


4 <Ala.—Blue v. First Nat. Bank 
of Hlba, 75 "So. ’57%, 200" Avan sieon 
Donaldson y. Wilkerson, 54 So. 234, 
170 Ala. 507. See Folmar y. Carlisle, 
23 So. 551, 117 Ala. 449 (apparently 
applying the rule). ‘ 


Ark.—Cammack y. Runyan Cream- 
ery, 299 S.W. 10238, 175 Ark. 601; Citi- 
zens’ Bank v. Murphy, 102 S.W. 697, 
SoeeAW Kes toihs 


Iowa.—Partch y. Krogman, 210 N. 
W. 612, 202 Iowa 524; Brush v. Pe- 
terson, 6 N.W. 287, 54 Iowa 243; 
ton v. Murdock, 86 Iowa 516. 


Mo.—Drennon y. Dalincourt, 56 Mo. 
App. 128. 

Neb.—Dodds v. 
vesting Mach. Co., 


ST N.We 9d 62 
Neb. 759. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ful rate has not been stipulated for, the mere fact 
that the creditor either intentionally or by mistake 
demands excessive interest,® or that he actually takes 
or receives more than lawful interest,® does not ren- 
der the contract usurious, although it may subject 
the creditor to a penalty.?| The form of the contract 
is not material, it being sufficient if the minds of 
the parties meet in a common intention that an il- 
legal return shall be paid for the loan or forbear- 
ance,* whether that be accomplished by a contract 
for a future payment, or by a present taking or 


reservation, of unlawful interest.® 


not material whether the contract for the excessive 
interest is made at the time of, or subsequent to, 
the principal contract of loan or forbearance,1° 


[§ 111] ¢. Necessity of Actual Payment or Re- 


N.J.—Dunlap y. Chenoweth, 104 A. 
822, 88 N.J.Eq. 496; Westerfield v. 
Bried, 26 N.J.Eq. 357; Ware v. Thomp- 
son, 13 N.J.Eq. 66; Howell v. Auten, 
2 N.J.Eq. 44; Maltese Holding Cor- 
poration vy. Crowley, 149 A. 47, § N.J. 
Misc. 86. 

N.Y.—Morton y. Thurber, 85 N.Y. 
550; Guggenheimer v. Geiszler, 81 N. 
Y. 293; Fox v. Miller, 46 N.Y.S. 837, 
20 App.Div. 333; Hall v. Dagget, 6 
Cow. 653. 

Tex.—Vela v. Shacklett, (Commun. 
App.) 12 S.W.(2d) 1007 [aff (Civ. 
App.) 1 S.W.(2d) 672]. 

See Penziner v. West American 
Finance Co., (Cal.App.) 14 P.(2d) 810. 
818 (where it is said: ‘The court, in 
determining whether or not the trans- 
action was usurious, must look en- 
tirely to the contract into which the 
parties entered’); Byrd v. Link-New- 
comb Mill & Lumber Co., 79 So. 100, 
118 Miss. 179 (holding that a contract 
whereby a lumber company agreed to 
make advances upon lumber milled, 
for a fiat compensation of ten per cen- 
tum, is not usurious as being a con- 
tract for a greater interest than twen- 
ty per'cent per annum, where the 
borrower is not obligated by its terms 
to repay such advances before the ex- 
piration of twelve months, although 
it may have been contemplated by the 
parties that the lumber would be 
shipped every ninety days or oftener, 
and that the compensation would be 
paid as the shipments were made); 
Boyd v. Hutton, 210 P. 33, 121 Wash. 
685 (applying the rule). 

And see cases infra notes 5, 6. 


[a] Indorsement on note by which 
payee “agrees to receive” payment at 
usurious rate is not a contract bind- 
ing upon the maker of the note, and 
hence there is no usury therein. 
Brush y. Peterson, 6 N.W. 287, 54 
Iowa 243. 


5. U.S.—Low v. Sutherlin, Barry 
& Co., 35 F.(2d) 448. 


Ala.—Curtis v. Curtis, 60 So. 165, 
180 Ala. 70. See Driver y. Johnson, 
100 So. 116, 211 Ala. 184 (holding that 
contracts evidenced by notes and 
mortgages for the payment of law- 
ful interest or money borrowed and 
to be advanced are not rendered 
usurious by entries made ex parte by 
the mortgagee on his books, without 
the mortgagor’s consent, charging a 
full year’s interest at the maximum 
legal rate for a period slightly less 
than a year). 


Miss.—Doyle v. L. Herzog & Bros. 
Dry Goods Co., 75 So. 760, 115 Miss. 
154. 


N.Y.—Fidelity Loan Ass’n vy. Con- 
nolly, 95 N.Y.S. 576. 

Tex.—Shaw vy. Lumpkin, (Civ.App.) 
241 S.W. 220. 


USURY 


Moreover, it is 


[a] Brroneously claiming more 
than is due does not constitute usury. 
Fidelity Loan Assoc. y. Connolly, 95 
DREN GSI SAS 

6 U.S.—In re Samuel Wilde’s 
Sons, 133 F. 562 [aff 144 F. 972, 75 C.c. 
A. 601]. 

Cal.—Penziner v. West American 
Finance Co., (App.) 14 P.(2d) 810. 


Ill.—Hawhe v. Snydaker, 86 Ill. 197. 


lowa.—Sexton v. Murdock, 36 Iowa 
516. 

Mass.—Frye v. Barker, 1 Pick. 267; 
Thompson v. Woodbridge, 8 Mass. 
256; Gardner y. Flagg, 8 Mass. 101. 


N.J.—Dunlap v. Chenoweth, 104 A. 
822, 88 N.J.Eq. 496; Maltese Holding 
Corporation v. Crowley, 149 A. 47, 8 
N.J.Mise. 86. 


N.Y.—Bosworth v. Kinghorn, 87 N: 
Y¥.S. 9838, 94 App.Div. 187 [aff 72 N.E. 
1139, 179 N'Y. 5901. 

Vt.—Hammond v. Smith, 17 Vt. 231. 


Eng.—Rex vy. Allen, T. Raym. 196, 
83 Reprint 103; Ferrall v. Shen, 1 
Saund. 294, 85 Reprint 400. 


See Weicker v. Stavely, 103 N.w. 
753, 14 N.D. 278 (holding that, where 
parties agreed on a lawful rate of in- 
terest, but the debtor was induced by 
fraud or mistake to pay more than 
the debt and accrued interest, at the 
maximum lawful rate, the transac- 
tion was not usurious, because there 
was no agreement to pay the exces- 
Sive charge); Deming Inv. Co. v. 
Reed, 179 P. 35, 72 Okl. 112 (holding 
that where, after the execution of a 
note and mortgage, but before their 
maturity, one who has assumed the 
payment of the mortgage debt ar- 
ranged with the mortgagee to ac- 
celerate the payment of the debt anda 
discharge it at once by the payment 
of a sum exceeding the principal 
amount, there was no usury). 


7 See Rex v. Allen, T. Raym. 196, 
197, 83 Reprint 103 (where the court 
said: “There is this difference, if the 
party who lends the money contracts 
for more than 6 1. per cent. all the 
assurance is void: but if he doth not 
contract for more than the statute 
allows, and afterwards he will take 
more, the assurance shall not be 
avoided, but the party shall forfeit 
the treble value’’). 


Penalties and forfeitures see infra 
§§ 384-412. 

8. Briggs v. Steele, 121 S.W. 754, 
91 Ark. 458; Parvin v. McBride, 1 
Disn. 566, 12 Ohio Dec. (Reprint) 800; 
Harle v. Owings, 51 S.B. 980, 72 S.c 
362; Ehrhardt vy. Varn, 29 S.B. 225, 
51 S.C. 550; Morse v. Wilson, 4 T.R. 
358, 100 Reprint 1060. 


9. See cases supra note 8. 
Taking interest in advance see in- 
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ceipt of Unlawful Interest. It has occasionally been 
said that, in order to constitute usury, interest. or 
a return in excess of the rate permitted by law must 
be paid to, or received by, the ereditor.11 
erning principles would seem, however, to be that 
no part of excessive interest contracted for or prom- 
ised need be paid or received, in order that usury 
may be available as a defense to the contract or ob- 
ligation,’? and that the fact that the interest ac- 
tually paid is within the lawful rate does not ren- 
der the transaction unobjectionable, where an ex- 
cessive rate is contracted for,1? but that where the 
question involved is the imposition of a penalty for 
taking usury, the liability is not complete until the 
illegal interest is actually received.14 


[§ 112] d. Excess Stipulated for in Contract of 


The gov- 


fra’ §§ 130, 131. 


10. Leonard v. Patton, 106 Ill. 99; 
Peddicord vy. Connard, 85 Ill. 102. 


ll. See Briggs v. Steel, 121 S.w. 
754, 755, 91 Ark. 458 [quot Briant v. 
Carl-Lee Bros., 249 S.W. 577, 581, 158 
Ark. 62] (Where the court said: “It is 
essential, in order to establish the 
plea of usury, that such unlaw- 
ful interest was actually taken or 
reserved’); Penziner v. West Ameri- 
can Finance Co., (Cal.App.) 14 P.(2d) 
810, 817 (where it was said that to 
constitute usury, interest in excess 
of the lawful rate “must actually 
have been paid’); Vela v. Shacklett, 
1S.W.(2d) 672 [aff 12 S.W.(2a) 1007] 
(contract containing usurious provi- 
sion is not usurious, nor can penalty 
for usury be recovered until usurious 
interest has actually been collected). 


12. Cal. Westman y. Dye, 4 P. 
(2d) 134, 214 Cal. 28. 


i tec ee v. Murdock, 36 Iowa 


51 

Mich.—Continental Nat. Bank of 
Chicago, Ill., v. Fleming, 134 N.w. 
656, 170 Mich. 624. 

Mo.—Missouri Discount Corpora- 


tion v. Mitchell, 261 S.wW. 743, 216 Mo. 
App. 100. 
BAP a eS v. Badgley, 8 N.J.Law 


N.Y.—Dunham y. Dey, 13 Johns. 40 
[aff 16 Johns. 367, 8 Am.D. 323 ]6 


S.D.—Fellows v. Christensen, 133 
N.W. 814, 28 S.D. 353. 


Eing.—Fisher vy. Beasley, 1 Dougl. 
235, 99 Reprint 154. 


13. Westman v. Dye, 4 P.(2d) 134, 
138, 214 Cal. 28; Penziner v. West 
American Finance Co., (Cal.App.) 14 
P.(2d) 810; Chandler v. Cooke, 137 So. 
496, 163 Miss. 147. 


“he usurious character of the con- 
tract is not determined by the amount 
of interest the borrower has paid 
thereon, but by the amount of inter- 
est he has agreed to pay on his said 
indebtedness. He may not have paid 
a dollar of interest on his indebted- 
ness, yet, if the contract calls for a 
greater rate of interest than that per- 
mitted by the statute, the transaction 
is usurious. It is the interest 
charge agreed to be paid under the 
terms of the contract and not the 
amount of interest actually paid 
which determines the usurious char- 
acter of the contract.” Westman v. 
Dye, supra. 

14. McBroom v. Scottish Morte. & 
Land Inv. Co. of New Mexico, 14 S. 
Ct. 852, 153 U.S. 319, 38 L.md. 729; 
Werner v. Lorentzen, 3 Alasky 275; 
Clark v. Badgley, 8 N.J.Law 233: 
Craig v. Pleiss, 26 Pa. 271; Brestle v. 
Mehafiie, 19 Pa. 117; Oyster v. Long- 
necker, 16 Pa. 269; Exchange Bank v. 
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Loan or Forbearance—(1) In General. 
contract or obligation provides on its face for the 
payment of a rate of interest exceeding the maxi- 
the transaction is clearly 
usurious,!®> however the excessiveness or illegality 
of the interest is attempted to be concealed or the 
It is not necessary, how- 
ever, that the usury appear on the face of an eee 
ment or obligation, in order to render it usurious,* 

it being sufficient if in fact interest is promised or 
reserved in excess of the lawful rate;*® so, where 
a note bearing the highest lawful rate of interest 
is in addition discounted by the lender, the transac- 


mum permitted by law, 


usury statutes evaded.'® 


tion is tainted with usury.?® 


[§ 113] (2) Interest Payable at Intervals Less 
While there is some authority to the 
contrary,?° it is held in most jurisdictions that a 
contract or obligation to pay interest at the highest 
lawful rate is not usurious by reason of a provision 
for the payment of such interest at intervals less 


than a Year. 


Sexton, 3 Phila. (Pa.) 64. See Wycoff 
v. Longhead, 2 Dall. (Pa.) 92 tap- 
parently recognizing the rule); Mus- 
grove v. Gibbs, 1 Dall. (Pa.) 216, 1 L. 
Ed. 107 (holding that the offense is 
complete upon taking and receiving 
any part of the illegal interest); Fish- 
er v. Beasley, 1 Dougl. 235, 237, 99 
Reprint 154 Gn which Lord Mansfield 
said: ‘There are two branches of the 
statute. Under the first, every agree- 
ment, contract, and security, for more 
than legal interest is void. 

But under the second, the penalty is 
incurred only by taking accepting, 
and receiving, more than ‘legal inter- 
est’). 

{a] What constitutes receipt of il- 
legal interest.—Interest cannot be 
said to have been collected or re- 
ceived, in excess of what may law- 
fully be collected or received, so as 
‘to render the creditor liable to a pen- 
alty or forfeiture, until he has in fact, 
after giving credit for all payments, 
collected or received more than the 
sum loaned with lawful interest. Mc- 
Broom v. Scottish Mortg. & Land Inv. 
Co. of New Mexico, 14 S.Ct. 852, 153 


Wes: eolmocy lsd. 1729. Wierners vi. 
Lorentzen, 3 Alaska 275; Exchange 
Bank v. Sexton, 3 Phila. (Pa.) 64. 


Penalties and forfeitures for usury 
in general see infra §§ 384-412. 

15. Sanner v. Smith, 89 Ill. 123, 31 
AM, 0.0% 

16. Sanner v. Smith, supra. 

17. Horton v... Robert, 11. Porto 
Rico 168; Cissna Loan Co. v. Gawley, 
151 P. 792, 87 Wash. 438, L.R.A.1916B 
807, Ann.Cas.1917D 722. And see cas- 
es infra note 19. 


18. Horton v. Robert, 11 Porto 
Rico 168. 
19. Allroggen v. Carter, 212 N.W. 


1, 170, Minn. 153; Morris v. Purcell 
Bank & Trust Co. of Purcell, 204 P. 
436, 85 Okl. 45; Bristow v. Central 
State Bank, 173 P. 22k, 68 OK]. 195. 


Taking interest or discount in ad- 
vance as usury see infra §§ 130, 131. 


20. Rogers v. Rivers, 100 So. 385, 
135 Miss. 756, 37 A.L.R. 313. 


21. Meyer v. City of Muscatine, 1 
Wall. (U.S.) 384, 17 L.Ed. 564; Mor- 
gan vy. Rogers, 266 S.W. 273, 166 Ark. 
327; Robinson v. Sackermann de Mac- 
leod, 46 Philippine 539. And See cases 
infra notes 22-24. 

22. U.S.—Meyer v. City of Musca- 
tine, 1 Wall. 384, 17 L.Ed. 564. 


USURY 


Where a 


rate 


usurious.” * 


[§§ 112-114 


than a year,?1 as semiannually,?? quarterly,?* or 
monthly,** even though the statute fixes a maximum 
“nayable annually. 
may, without being usurious, provide for the pay- 
ment at specified intervals during a year of inter- 
est'at a rate equal to a corresponding fraction of 
the highest lawful rate per annum ;*° 
tiori, a contract for the deposit with a designated 
depositary, at specified intervals during a year, of 
aliquot parts of the interest to become due at the 
end of such year, 
The taking of interest at shorter in- 
tervals of time than a year may be regarded as a 


925 


Oimilarly, a contract 


and, a for- 


at the highest lawful rate, is not 


special case of taking interest in advance, and is 


vides absolutely 


Ark.—Morgan v. Rogers, 266 S.W. 
2738, 166: Ark) 327. 
Cal.—Haines v. Commercial Mort- 


gage Co., 255 PB. 805, 254 P. 956, 200 


Cals609 abs ALR Lo. 
Fla.—Varn v. White, 67 So. 142, 68 
Fla. 329. 


Ga.—Wardlaw v. Woodruff, 165 S: 
E. 557, 175 Ga. 515; Pendergrass v. 
New York ife Ins:.Co., 137% SukY 3/6; 
163' Gar 671. 

'Tll.—Goodrich vy. Reynolds, Wilder 
& Co., 31 Tl. 490, 88 Am.D. 240. 

» Minn.—First Nat. Bank v. Cargill 

Pe vEtar Co., 192 INSW= 111,.155 Minn. 


Ohio.—Cook y. Courtright, 40 Ohio 
St. 248, 48 Am.R. 681; Monnett vy. 
Sturges, 25 Ohio St. 384; Firestone v. 
Dellenbaugh, 30 OhioCir.Ct. 1; U. S. 
Mortgage Co. v. Saff. 8 Ohio Dec. 
(Reprint) 50, 5 Cine.L.Bul. 348. 

Philippine.—Robinson vy. Sacker- 
mann de Macleod, 46 Philippine 539. 


Tex.—Vela v. Shacklett, (Commn. 
App.) 12. S.W.(2d) 1007. [aff (Civ. 
PREDIC) WY SECC DY Oe NE eh oen ne ie 


Land Mortg. Bank of Texas, 23 S.W. 


1032, 5 Tex.Civ.App. 167. 
vVt.—Commercial Finance Corpora- 
tion v. Gale, 162 A. 899. 
Va.—Blanchard v. Dominion Nat. 
Bank, 108 S.H. 649, 130 Va. 633. 
Wis.—Tallman y. Truesdell, 3 Wis. 
443. 


23. 
gage Co., 


Mort- 
956, 200 
Mowry v. 
Mowry v. 


Haines v. Commercial 
Zibb) Paso 204 (ek 
Cal, ~ 609; 53) A. LRt 725: 
Shumway, 44 Conn. 493; 
Bishop, 5 Paige (N.Y.) 98. 

24. U.S.—Brower v. Life Ins. Co. 
of Virginia, 86 F. 748. 

Ark.—First Nat. Bank v, Waddell, 
he 417, 74 Ark. 241, 4 Ann.Cas. 
818. 

Cal.—Haines v. Commercial Mort- 
gage Co., 255 P. 805, 254 P. 956; 200 
Cal. 609, 53 A.L.R. 725. 

Conn.—Hatch v. Douglas, 48 Conn. 
116, 40 Am.R. 154. 

Ga.—Quinn v. Fitzgerald First Nat. 
Bank, 68 S.E. 1010, 8 Ga.App. 235. 

N.C.—Crowell v. Jones, 83 S.E. 551, 
LG INEC we cies 


S.D.—Goodale v. Wallace, 103 N.W. 
651,19 SD. 405, 17 “Ames. 9'62. 

25. Taylor v. Hiestand, 20 N.E. 
845, 46 Ohio St. 345; Cook v. Court- 


affected by similar considerations.*® ie 


[§ 114] (3) Excessive Interest Payable on Con- 
tingency?°—(a) Where Contingency Not under Debt- 
or’s Control—aa. Contingency Affecting Only Ex- 
cess Above Lawful Interest. Where a contract pro- 


for the payment or repayment of 


right, 40 Ohio St. 248, 48 Am.R. 681; 
Marietta Iron Works vy. Lottimer, 25 
Ohio St. 624; U. S. Mortg. Co. v. Saff, 
8 Ohio Dec. (Reprint) 50, 5 Cinc.L.Bul. 
348; Chase v. Chambers, 7 Ohio Dec. 
377,-2 Cine. L. Bul. 263. 


26. Brown v. Johnson, 134 P. 590, 
43 Utah 1, 46 L.R.A.N.S. 1157, Ann. 
CasA 9LCC. B2u 

[a] One twelfth of annual rate 
per month.—Under a statute permit- 
ting interest at the rate of twelve 
per cent per annum, a note providing 
for the payment of interest at the 
rate of one per cent per month is not 


usurious. Brown vy. Johnson, 134 P. 
590, 43 Utah 1, 46 L.R.A.N.S. 1157, 
Ann.Cas.1916C 321. 

27. Schiele v. Anderson, 252 Ill. 
App. 390. 

[a] hus a provision that on the 


first day of each month the debtor 
shall deposit with a specified deposi- 
tary a sum of money equal to one 
twelfth of the total amount of inter- 
est charges and installments of prin- 
cipal falling due during the year does 
not taint the transaction with usury, 
since it does not result in any in- 
crease of interest to the lenders, but 
merely increases their security, by 
obligating the debtor to conserve a 
sufficient amount of income to enable 
him to pay the debt and interest as it 


matures. Schiele v. Anderson, 252 
Il.App. 390. 
28. Rogers v. Rivers, 100 So. 385, 


135" MASS 756)" "3 To) AR Re Sas mies 
Goodrich v. Reynolds, Wilder & Co., 
31 Ill. 490, 88 Am.D. 240 (where the 
holding that interest may be made 
payable semiannually was put on the 
ground that the whole interest may 
lawfully be reserved in advance). 


“The statute [providing that not 
more than a specified rate per annum 
shall be contracted for or received] 
contemplates annual rests and pay- 
ment of interest at each rest. Pay- 
ment before that time is payment in 
advance; it is tantamount to paying 
unearned interest. : In either 
case it amounts in substance to re- 
ducing the principal that much.” 
Rogers v. Rivers, 100 So. 385, 135 
Miss. 756,°37, A.E.R. 313: 


Taking interest in advance in gen- 
eral see infra §§ 130, 131. 


29. Building and loan association 
contracts see Building and Loan As- 
sociations § 101 text and note 49. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. §§ 114-117] 


money, with interest thereon at the highest lawful 
rate, and provides also for additional interest or 
a further return to the creditor upon a contingency, 
the contract is usurious if the contingency is not 
under the control of the debtor,®® even the possi- 
bility of the ereditor’s receiving excessive interest 
being more than he is lawfully entitled to require.*4 
Where, however, the interest absolutely payable is 
less than the statutory maximum, a provision for 
the payment of further sums on a contingency not 
under the debtor’s control does not necessarily ren- 
der the contract usurious, at least where there is 
no certainty that, even if such additional sums be 
paid, the total return to the creditor will exceed 
the lawful rate.*” 


{[§ 115] bb. Contingency Affecting Entire Inter- 
est; Partnership Transactions.*? Where, under a 
contract for the payment or repayment of money, 
the payment of interest upon the principal sum is 
subject to a contingency, so that the creditor’s en- 
tire profit or return is put in hazard, the interest 
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so contingently payable need not be limited to 
the maximum iixed by the usury statutes,** provided 
the contract is made in good faith and without in- 
tention to evade or avoid the usury laws.?> Thus 
a loan contract stipulating for the payment, in lieu 
of interest, of a portion of the profits of an enter- 
prise to the lender as a partner therein is not usu- 
rious, even though the share of the profits to be 
paid to him is so large as to seem unconscionable.*® 


[§ 116] cc. Contingency under Creditor’s Control. 
A contract of loan or forbearance is usurious where 
interest in excess of the highest lawful rate is or 
may become payable upon a contingency under the 
control of the creditor.*? 


[§ 117] (b) Where Contingency under Debtor’s 
Control—aa. In General. As a general rule, a con- 
tract of loan or forbearance is not usurious because 
stipulating for the payment, on a contingency, of 
interest or a return in excess of that permitted by 
law, where the contingency is under the control of 


“30. U.S.—Lloyd v. Scott, 4 Pet.| ditional interest, so that any profits | 244, 115 Pa. 270. And see cases ‘supra 
205, 7 L.Ed. 833; M. Lowenstein &]so received by the creditor should be | note 34. 
Sons _v. British-American Mfg. Co.,| credited as payments on the note, and [a] Where adopted as device to 


300 F. 853 [rev on other grounds 7 F. 


the transaction was not usurious). 


evade usury statute—(1) Where a 


(2d) 51]; Scott v. Fabacher, 176 F. 31. Scott v. Fabacher, 176 F. 229, | purchaser of mill machinery promises 
229, 100 C.C.A. 147; Buttrick v. Har-| 100 C.C.A. 147: Thomas v. Murray, 34] to pay the full purchase price there- 
ris, 4 F.Cas.No. 2,256, 1 Biss. 442. Barb. (N.Y.) 157 [rev on other] of, and in addition to pay five cents 
Del.—Plunkett vy. Dillon, 4 Del.Ch.| grounds 32 N.Y. 605]; Cleveland v.|for every barrel of flour manufactur- 
198. Loder, 7 Paige (N.Y.) 557; Smith v.|ed in his mill, such payments to cease 
Fla.—Cooper v. Rothman, 57 So. Nicholas, 8 Leigh (35 Va.) 330; White|and determine upon payment of the 


principal debt, the five cent payments 


985, 63 Fla. 394. 

Ill.—Union Nat. Bank v. Louisville, 
ClC.,) RumCOs 34, N-. 135,21 45 “T2208 
{error dism 16 S.Ct. 1039, 163 U.S. 325, 
41 L.Ed. 177]; Kammer v. Glenz, 118 
Tll.App. 570. 

Iowa.—Weaver v. Burnett, 81 N.W. 
771, 110 Iowa 567 [dist Comstock v. 
Wilder, 16 N.W. 108, 61 Iowa 274]. 


La.—Flower v. Millaudon, 19 La. 
185; Flower v. Millaudon, 6 La. 697. 


N.Y.—Browne vy. Vredenburgh, 43 
N.Y. 195; Webster v. Roe, 210 N.Y.S. 
366, 212 App.Div. 756 [rev 207 N.Y.S. 
{1242 Misc.' 110;).and aff 150. N.E. 
, 241 N.Y. 570]; Sweet v. Spence, 
35 Barb. 44; Thomas y. Murray, 34 
Barb. 157 [rev on other grounds 32 
N.Y. 605]; Cleveland v. Loder & 
Draper, 7 Paige 557. See Tyng v. 
Commercial Warehouse Co., 58 N.Y. 
308 (dictum). 


N.C.—Miller v. Virginia L. Ins. Co., 
24 S.B. 484, 118 N.C. 612, 54 Am.S.R. 
741; Massey v. McDowell,, 20 N.C. 
252; Shober v. Hauser, 20 N.C. 222. 


Pa.—Fry v. Coleman, 1 Grant 445; 
Philip v. Kirkpatrick, Add. 124. 


Tex.—Shropshire Vv. Commerce 
Farm Credit Co., 39 S.W.(2d) 11, 120 
Tex. 400 [den reh 30 S.W.(2d) 282, 
120 Tex. 400 (rev (Civ.App.) 266 S.W. 
612) and cert den 52 S.Ct. 130, 284 U. 
Ss 6755 16 ded: 571]. 


Eng.—White v. Wright, 3 B.&C. 273, 
10 E.C.L. 131, 107 Reprint 735; Chip- 
pendale v. Thurston, 4 C.&P. 98, 19 
BE.C.L. 425, 172 Reprint 624, M. & M. 
411, 173 Reprint 1206; Barnard v. 
Young, 17 Ves.Jr. 44, 34 Reprint 17. 


Compare Ruff v. Anderson, 88 S.E. 
545, 145 Ga. 83 (holding that where 
the maker of a note, bearing lawful 
interest, on the same day executed an 
agreement to pay to the creditor one 
fourth of the profits of a certain mill, 
for the “better securing” of the debt 
to the creditor, the agreement amount- 
ed merely to 4 pledge of such profits 
as additional security, and not as ad- 


Ve Wirieht,.3 BSC, 293.910) BiC.L.. 130) 
107 Reprint 735. 

32. Richardson v. 
YeOoy se Am ane 267. 

S3. Where principal is at hazard 
see supra §§ 104-108. 

34. Ala.—Rapier vy. Gulf City Pa- 
per Co., 77 Ala. 126; Wright v. Mc- 
Alexander, 11 Ala. 236. 


Cal. Jameson vy. Warren, 
372, 91 Cal.App. 590. 


Conn.—Potter vy. 
Conn. 52. 

Minn.—Andrews y. Andrews, 212 N. 
W. 408, 170° Minn. 175, 51 A.L.R. 542 
[aff 2138 N.W. 899, 170 Minn. 175, 51 
A.L.R. | 542]. 


N.Y.—Hartley v. Eagle Ins. Co. of 
London, Eng., 118 N.E. 622, 623, 222 
N.Y. 178' [cit Cyc]; Clift v. ‘Barrow, 
15 N.E. 327, 108 N.Y. 187; Hagaman 
v. Reinach, 96 N.Y.S. 719, 48 Misc. 206. 


Pa.—Truby v. Mosgrove, 11 A. 806, 
118 Pa. 89, 4 Am.S.R. 575. 


See Rosslyn Steel & Cement Co., 57 
H.(2d) 409 [cert den 53° Sict. 17] 
(holding: that no claim of usury is 
maintainable where the usury was 
contingent upon transactions which in 
fact never took place, and none was 
charged or collected). But see Rob- 
erts v. Tremayne, Cro. Jac. 507, 508, 
79 Reprint 433 (holding it usury to 
contract for the contingent payment 
of excessive interest even though the 
contingency goes to the whole inter- 
est, Doderidge, J., saying: “If I lend 
one hundred pounds, to have one hun- 
dred and twenty pounds at the year’s 
end upon a casualty, if the casualty 
goes to the interest only, and not to 
the principal, it is usury; for the 
party is sure to have the principal 
again, come what will come’). And 
see cases infra note 36. 

Contract for property or services 
of uncertain value in return for use 
of money see infra § 136. 

35. Wright v. McAlexander, 11 
Ala. 236; Hartranft v. Uhlinger, 8 A. 


Hughitt, 76 N. 


Z6N7 Ps 


Yale College, 8 


must be regarded as intended to be 
compensation for the use of the mon- 
ey, and the arrangement a device, and 
a clumsy one, to evade the statute 
of usury. Hartranft v. Uhlinger, 8 
A.! 244, 115 Pa. 270.) (2), Aveontract 
by which money was loaned under an 
agreement that on a specified date 
payment should be made either in 
cash or lots at an agreed price of fifty 
dollars, although they were worth 
much more, and a subsequent agree- 
ment by which notes worth six thou- 
sand six hundred ninety-eight dollars 
and lots worth two thousand five hun- 
dred dollars were taken on a loan of 
four thousand ninety-eight dollars, 
were held evasions of the statute 
against usury. Remington & B. Code 
§ 6251. Lay v. Bouton, 131 P. 1153, 
73 Wash. 372. 


Unlawful intent as eSsential ele- 
ment of usury see supra §§ 66-70. 


36. I1l.—Goodrich 
DSRS 235 


Iowa.—Wehrman vy. Moore, 173 N. 
W. 154, 186 Iowa 1124. 


Mich.—Scripps vy. Crawford, 81 N. 
W. 1098, 123 Mich. 173. 


Miss.—Duval v. Neal, 12 So. 145, 70 
Miss. 288. | 


N.J.—Lilliendahl v. Stegmair, 18 
A. 216, 45 N.J.Eq. 648; Barcalow v. 
Sanderson, 17 N.J.Eq. 460. 


N.Y.—Payne y. Freer, 91 NiYy. 43, 
43 Am.R. 640, 16 N.Y.Wkly.Dig. 208 
[aff 25 Hun 124]; Brennan v. Glen- 
non, 60 N.Y.S. 648, 44 App.Div. 107; 
Johnston y. Ferris, 14 Daly 302, 12 N. 
Y.St. 666; Trask v. Hazazer, 4 N.Y. 
S. 635. 

37. U. T. Hungerford Brass, ete., 
Co. v. Brigham, 95 N.Y.S. 867, 47 Misc. 


v. Rogers, 101 


240; Hawley v. Kountze, 38 N.Y.S. 
327, 16 Mise. 249 [rev on other 
grounds 39 N.Y.S. 897, 6 App.Div. 


217]; Smith v. Nicholas, § Leigh (35 
we 330; Cooper v. Tappan, 9 Wis. 
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the debtor.** Thus, where the terms of a contract 
permit the debtor to discharge himself by paying 
the sum lawfully due on or before a specified date, 
a provision imposing upon him a more burdensome 
payment, although exceeding the rate of return al- 
lowed by law, in the nature of a penalty for a faul- 
ure to pay by the date so specified, will not render 
the contract usurious,®® whether the penalty so im- 
posed be the payment of a flat sum,*® or an advanced 
rate of interest,*! or an attorney’s fee to be paid 
in ease of default and collection by legal proceed- 
ings.42, Similarly, a contract is not usurious, al- 
though it provides for the payment of an excessive 
return to the ereditor, where it is further stipulated 
that the obligation may be discharged by the pay- 
ment of the principal sum and not more than lawful 
interest within or by a specified time,*? unless such 
stipulation for payment is colorable only and made 
with intent to evade the usury laws.** It has, how- 
‘ever, been held that where an additional sum is con- 
tracted to be paid by a debtor in ease he shall sell 
property or a property right owned by him, the 
loan contraet is usurious, notwithstanding a sale 
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may never be made.*5 

* [§ 118] bb. Payment before Maturity.*® A jpro- 
vision in a note or contract for the payment of 
money permitting the payment of the principal sum 
before its maturity at the debtor’s option, on payment 
of interest to the date of the payment and a bonus 
in addition,t” or on the payment of an advanced 
rate of interest exceeding the lawful rate,*® or 
interest for a longer period than that for which the 


principal sum has actually been withheld,*® does 


not render the transaction usurious, in view of the 
rule that an. agreement to pay excessive interest 
upon a contingency is not usury where the contin- 
gency is under the debtor’s control.°° 


-[§ 119] cc. Default in Payment of Principal>1— 
(aa) In General. Whether a provision, in a con- 
tract of loan or forbearance, for the payment, in 
case of default in the payment of the principal sum, 
of interest at a rate greater than the maximum per- 
mitted by law he regarded as liquidated damages, 
and enforceable, or as a penalty for nonperformance 
of the contract, and unenforceable,®? it is not usuri- 
ous,°® since the contingency upon which the exces- 


38. Diehl v. Becker, 164 N.Y.S. 920, 
178 App.Div. 12. 

So. U.S.—Spain  v. Hamilton’s 
Adm’r, 1 Wall. 604, 17 L.Ed. 619. 

Ala.—Watson vy. McClanahan, 13 
Ala. 57; Jordan v. Lewis, 2 Stew. 426. 
See Scheuer, Wise & Co. v. New York 
Life Ins. Co., 82 So. 157, 2038 Ala. 127 
Leit.Cye]. 

Cal.—Grall v. San Diego Building 
RlOanwASS Ny CAD.) howe (2a 1905 
799 [quot Cyc]. 

Ga.—Walton Guano Co. v. Copelan, 
37 S.E. 411, 112 Ga. 319, 52 L.R.A. 268. 


Ill.— Lawrence v. Cowles, 13 IIl. 
Bslule 
Ky.—Mutual Ben. L. Ins. Co. v. 


Davis, 73 S.W. 1020, 115 Ky. 404, 24 
Ky.L. 2291. 
Mass.—Cutler v. How, 8 Mass. 257. 


Mo.—Taylor v. Buzard, 90 S.W. 126, 
114 Mo.App. 622. Compare Whit- 
worth v. Davey, (App.) 185 S.W. 241 
(holding that, while a mere provision 
in a note for a penalty for its nonpay- 
ment promptly at maturity does not 
make it usurious, yet to exact and re- 
eeive such penalty after the note be- 
comes due is usury). 

2 N.Y.—Diehl v. Becker, 125 N.E. 533, 

227 N.Y. 318; Sumner vy. People, 29 
N.Y. 337; Home Ins. Co. v. Dunham, 
33 Hun 415; Chenango Bank y. Cur- 
tiss, 19 Johns. 326. 

N.C.—Moore v. Hylton, 16 N.C. 429. 

Tenn.—Hughes Bros. Mfg. Co. v. 
Conyers, 36 S.W. 1093, 97 Tenn. 274. 

Vt.—Farmers’ Bank v. Burchard, 33 
Vt. 346. ‘ 

Va.—Campbell v. Shields, 6 Leigh 
(33 Va.) 517; Call v. Scott, 4 Call (8 
Va.) 402. 

Eng.—Roberts vy. Tremayne, Cro. 
Jac. 507, 79 Reprint 433; Long v. 
Storie, 8 Hare 542, 41 Eng.Ch. 542, 68 
Reprint 627. 

And see cases infra note 40. 

40. Lloyd v. Scott, 4 Pet. (U.S.) 
205, 226, 7 L.Ed. 833; Gambril v. Doe 
ex dem. Rose, 8 Blackf. (Ind.) 140, 
44 Am.D. 760. 

“Tf a party agree to pay a specific 
sum, exceeding the lawful interest, 
provided he do not pay the principal 
by a day certain, it is not usury. By 
a punctual payment of the principal, 
he may avoid the payment of the sum 


stated, which is considered as a pen- 
alty.” Lloyd v. Scott, supra. 

[a] Distinguished from obligation 
to pay larger sum than actuaily lent. 
(1) “If I lend another man 10 1. for 
a year, and take security, by statute 
or obligation, that the borrower pay 
me the lender 20 1. for it; this con- 
tract is usurious, and therefore the 
statute and obligation void. But if 
the agreement and statute or obliga- 
tion be, that if the borrower pay not 
the 10 1. within the year, then he 
shall pay 20 1. for it; this is no usury; 
and therefore in this case the deed 
is good.” 1 Sheppard Touchst. p 62. 
(2) Obligation to pay larger sum than 
actually lent as usurious see infra §§ 
132-135. 

41. Excessive interest upon de- 
fault in payment of principal see in- 
fra §§ 119-122. 

42. Borrower’s promise to pay 
cost of collection and attorney’s fee 
as usurious see infra § 174. 


43. Cutler v. How, 8 Mass. 257. 


Contract for decreased rate of in- 
terest in case of prompt payment in 
general see Interest § 100. 


44. Ford v. Washington Nat. Build- 
ing & Loan Iny. Ass’n, 76 P. 1010, 10 
Idaho 30, 109 Am.S.R. 192. 


45. Diehl v. Becker, 125 N.E. 538, 
227 Nive 818; 

46. Acceleration of payment of 
principal see infra § 126. 

47. Kilpatrick v. Germania Life 
Ins, Co:, 88) N.Y.S. 628, 95 App.Div. 
287 [rev on other grounds 75 N.E. 
PTZ 4 US s INN WO. 2) wlniete AZINE S85 145 
LIP VAM See. eel. 


Bonus for making loan as usury see 
infra §§ 148-164. 

48. Cissna Loan Co. v. Gawley, 
151 P. 792, 87 Wash. 438, L.R.A.1916B 
807, Ann.Cas.1917D 722. 


49. Grall v. San Diego Building & 


‘Loan Ass’n, (Cal.App.) 15 P.(2a) 797; 


Cooke v. Young, 71 
173; Wela v. Shacklett, (Tex.Commn. 
App.) 12 S.W.(2d) 1007 [aff (Civ. 
App.) 1 S.W.(2d) 672]. See Eldred 
Via Orta LiLo ol oye Sh ee Myo 
(holding that where a note for money 
borrowed, which was accompanied by 
notes for the installments of interest 
to become due thereon, was paid in 
full, under an option contained there- 


S.E. 837, 89 S.C. 


in, before its maturity, the interest 
notes falling due thereafter were not 
usurious, but were valid and enforce- 
able). 

50. See supra § 117. 


51. Acceleration clause as render- 
ing contract usurious see infra § 126. 

52. Liquidated damages or penalty 
for nonperformance of contract for 
payment of money: 
In general see Damages § 252. 
Enforcement see Damages §§ 266, 267. 

Promise to pay liquidated damages 
in case of default as usurious sée in- 
La Se Auioe 

53. U.S.—Lloyd v. Scott, 4 Pet. 205, 
7 L.Ed. 838. 


Ark.—Chaffe v. Landers, 46 Ark. 


364; Jordan v. Mitchell, 25 Ark. 258. 
ae Tone Wares v. Cowles, 13 Ill. 
Ind.—Gambrill v. Doe, 8 Blackf. 
140, 44 Am.D. 760. 
Iowa.—Wilson v. Dean, 10 Iowa 
432; Gower v. Carter, 3 Iowa 244, 66 


Am.D. 71. 


Kan.—State v. Elliott, 59 P. 1047, 
61 Kan. 518. 


Ky.—Gaar v. Louisville Banking 
Co., 11 Bush 180, 21 Am.R. 209. 


Mass.—Cutler v. How, 8 Mass. 257. 


Neb.—Upton y. O’Donahue, 49 N.W. 
267, 32 Neb. 565. 


N.Y.—Farmers’, ete., Bank  v. 
Parker, 37 N.Y. 148, 4 Transcr.A. 302; 
Sumner v. People, 29 N.Y. 337; Lesley 
vy. Johnson, 41 Barb. 359; Pomeroy v. 
Ainsworth, 22 Barb. 118 [aff 22 Barb. 
130, note]. 


N.C.—Moore v. Cameron, 93 N.C. 51; 
Rhodes v. Fullenwider, 25 N.C. 415; 
Moore v. Hylton, 16 N.C. 429. 


BN Ge ase at v. Clark, 6 Ohio 


Okl.—Garland y.-Union Trust Co., 
165 P. 197, 202, 68 Okl. 243 [quot 
Cyc]. 

Or.—Law Guarantee & Trust Soc. 
of London v. Hogue, 62 P. 380, 63 P. 
690, 37 Or. 544. 


Va.—Ward’s Adm’r vy. Cornett, 22 S. 
E. 494, 91 Va. 676, 49 L.R.A. 550; 
Boulware v. Newton, 18 Gratt. (59 
Va.) 708. 


ash.—Cissna Loan Co. v. Gawley, 


WwW 
151 P. 792, 794, 87 Wash. 438, L.R.A. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 119-121] 


sive interest will become payable is one within the 


debtor’s control.54 


[§ 120] (bb) Interest from Date in Case Only of 
Default. Under the general rule that excessive in- 
terest payable upon a contingency is not usury where 
the contingency is under the debtor’s control,®® a 
contract of loan or forbearance providing for the 
payment of interest from its date, even at a rate 
exceeding the maximum permitted by law, only in 
case the debtor fails to pay the principal sum 
promptly at its maturity is not usurious.®& 


1916B 807, Ann.Cas.1917D 722 [cit 
Cyc: “ 
‘i And see cases passim infra §§ 120- 
22. 

54 See cases supra note 53. 

Excessive interest payable on-con- 
tingency under debtor’s control as 
usury in general see supra § 117. 

55. See supra § 11%. 

56. Ga.—Alexander y. Troutman, 
1 Ga. 469. 

Ind.—Gully v. Remy, 1 Blackf. 69. 


Iowa.—Fisher v. Anderson, 25 Iowa 
28, 95° Am. “16.1 


Ky.—Rumsey v. Matthews, 1 Bibb 
242 [overr Smith v. Gough, unre- 
ported]. 


Mass.—Daggett v. Pratt, 15 Mass. 
Tae ; 

Miss.—Rogers v. Sample, 33 Miss. 
310, 69 Am.D. 349. 


S.C.—Satterwhite vy. McKie, 16 S.C. 
L. 397. 

Tenn.—MecNairy v. Bell, 1 Yerg. 502, 
24 Am.D. 454. 


Compare Fugua v. Carriel, Minor 
(Ala.) 170, 12 Am.D. 46; Dinsmore v. 
Hand, Minor (Ala.) 126; Waller v. 
Long, 6 Munf. (20 Va.) 71 (all holding 
interest so reserved to be a penalty, 
and not recoverable, but not dis- 
cussing the question of usury). 


[a] In Louisiana (1) an ordinary 
contract of loan or forbearance, re- 
lating to a debt actually due, may 
provide that if it be not paid at ma- 
turity it shall bear interest, at not 
more than the highest lawful rate, 
from the date of the contract, since 
the arrangement may be regarded as 
a remission by the creditor of the in- 
terest to which he is entitled, and the 
agreement that on the debtor’s failure 
to pay as agreed he shall pay interest 
for the full term gives the creditor no 
more than that which he may law- 
fully exact. Griffin v. His Creditors, 
6 Rob. 216; Lauderdale v. Gardner, 8 
Mart. 716. (2) Where, however, 
goods are sold on credit, and it is pro- 
vided that the sale price, if not paid 
at maturity as fixed by the contract, 
shall bear interest at the highest law- 
ful rate from the date of the contract 
until paid, the contract is held usuri- 
ous, since the sale price is presumably 
proportioned to the length of the 
credit, and when interest is charged 
in addition the return to the vendor 
is excessive by the amount of interest 
for the period between the date of the 
contract and its maturity. Stafford’s 
Succession, 12 Rob. 178; Stone v. 
Tew, 9 Rob. 193; Griffin v. His Credi- 
tors, supra. (3) Provision for in- 
crease of credit price upon default as 
usury in general see infra § 122. 

Contract for increased rate of inter- 
est from date in case of default in 
general see Interest § 99. 

57. Agreement for liquidated dam- 
ages upon nonpayment at maturity 
see infra § 173. 

Increased rate of interest after ma- 
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turity.°7 


turity in general see Interest § 98. 
58. See statutory provisions; and 
cases infra this note. 


[a] Statute prohibiting interest 
or compensation for nonpayment at 
maturity.—Under a statute providing 
that all contracts which shall pro- 
vide for interest or compensation on 
account of nonpayment at maturity 
shall be usurious, a contract provid- 
ing for the payment of any sum as 
interest or compensation for non- 
payment of the principal sum at its 
maturity is tainted with usury. Bar- 
ton v. Farmers’ & Merchants’ Nat. 
Bank, 13 N.E. 503, 122 Ill. 352. 


[b] Statute prohibiting higher 
rate after maturity than before.—(1) 
Under a statute providing that all 
contracts shall bear the same rate of 
interest after they become due as be- 
fore, and that any provision in any 
contract, note, or instrument provid- 
ing for an increase of the rate of 
interest upon maturity, or ary in- 
crease after the making and delivery 
thereof, shall work a forfeiture of the 
entire interest thereon, any contract 
containing a provision for interest 
after maturity at a higher rate is 
usurious on its face. Chase v. Whit- 
ten, 58 N.W. 767, 51 Minn. 485. (2) 
The statute is not violated, however, 
by a stipulation in interest coupons, 
attached to a note, that a lesser sum 
than the amounts of such coupons 
will be accepted in full payment 
thereof if payment is made on or be- 
fore the due date. Bolstad vy. Hov- 
land, (Minn.) 244 N.W. 338. 


59. See statutory provisions; 
case infra this note. 


[a] Statute defining interest as 
compensation for “forbearance” or 
“detention of money.’—(1) Under a 
Statute making interest include any 
Sum taken, directly or indirectly, for 
“forbearance” as well as for the use 
of money, a note bearing a lawful rate 
of interest before maturity but an 
excessive rate after that time becomes 
usurious if forbearance is exercised 
at or after maturity and the excessive 
rate of interest is charged or exacted. 
J. I. Case Threshing Mach. Co. v. 
Tomlin, 161 S.W. 286, 174 Mo.App. 512. 


(2) A statute defining interest as 
compensation for the use “or deten- 
tion” of money, and restricting the 
rate of interest which may be charged, 
has been held to change the common- 
law rule that a higher rate of interest 
after maturity is of the nature of 
a penalty for failing to pay the prin- 
cipal sum at maturity, and to render 
an agreement for such higher rate 
usurious. Parks v. Lubbock, 51 S.W. 
322, 92 Tex. 635 [rev (Civ.App.) 50 
S.W. 466]. See Atwood v. Deming 
Inv. Co., 55 F.(2d) 180 (decided under 
the Texas law); Shropshire v. Com- 
merce Farm Credit Co., 39 S.W.(2d) 
11, 120 Tex. 400 [den reh 30 S.W.(2d) 
282, 120 Tex. 400 (superseding op 
(Commn.App.) 280 S.W. 181, and rey 
(Civ.App.) 266 S.W. 612), and cert 
den 52 S.Ct. 130, 284 U.S. 675, 76 L.Ed. 
571] (applying the rule, (&) Un- 


and 
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[§ 121] (cc) Interest at Excessive Rate after Ma- 
Except where otherwise provided by stat- 
ute, either expressly®* or by clear implication,®® 
it is ordinarily held, although there is some author- 
ity to the contrary,°® that a provision, inserted in 
good faith, in a contract of loan or forbearance, 
lawful in its inception, that the principal sum if 
not paid at maturity shall thereafter bear interest 
at a rate higher than the maximum specified by 
statute is not usurious,®! nor is a loan rendered usu- 
rious by an agreement that at the borrower’s option 


der such a statute, however, where the 
rate of interest payable on a loan up 
to its maturity is less than the lawful 
maximum, a provision for an _ in- 
creased rate, up to the full rate per- 
mitted by law, after maturity does not 
render the transaction usurious. Gar- 
land v. Union Trust Co., 165 P. 197, 63 
OKl. 243. 


60. In re Leeds & Co., Ltd., 21 So. 
617, 49 La.Ann. 501; Stafford’s Suc- 


cession, 12 Reb. (La.) 178;"Stone v. 
Tew, 9 Rob. (La.) 193; Griffin v. His 
Creditors, 6 Rob. (la.) 216; Lafay- 


ette Benefit Soc. v. Lewis, 7 Ohio 80 
Loverr Reddish’s Ex’rs v. Watson, 6 
Ohio 510]; Bang v. Phelps & Bigelow 
Windmill Co., .34 S.W. 516, 96 Tenn. 
361; Richardson y. Brown, 9 Baxt. 
(Tenn.) 242, 1 Leg.Rep. 349. But see 
Vaccaro v. Asher, (Miss.) 11 So. 531 
(holding that a note, the validity of 
which was to be determined under the 
laws of Tennessee, and which bore a 
higher rate of interest after ma- 
turity than that specified by the Ten- 
nessee statute, was not usurious). 

61. U.S.—Union Mortgage Banking 
& Trust Co. v. Hagood, 97 F. 360. 

Ark.—Hunt v. Bell, 195 S.W. 362, 
129 Ark. 167. 

Idaho.—Easton v. Butterfield Live 
Stock Co., 279 P. 716, 48 Idaho 153. 


Ill.— Sanner v. Smith, 89 Ill. 123, 31 
Am.R. 70; Walker v. Abt, 83 Ill. 226; 
Downey v. Beach, 78 Ill. 53; Bane v. 


Gridley, 67 Ill. 388; Witherow v. 
Briggs, 67 Ill. 96; Davis v. Rider. 
53 Ill. 416; Blair v. Chamblin, 39 
Til. 521; '89) Am.D: 32275 Gould) vz 


Bishop Hill Colony, 85 Il. 324; Smith 
v. Whitaker, 23 Ill. 367: Lawrence vy. 
Cowles, 13 Ill. 577;  Peavler v. Mc- 
Laughlin, 20 Ill.App. 536; Burke v. 
Raab, 4 Ill.App. 338. 


Ind.—Wernwag v. Mothershead, 3 
Blackf. 401. 


' Iowa.—Conrad .v. Gibbon, 29 Iowa 
120; Shuck v. Wight, 1 Greene 128; 
Wight v. Shuck, Morr. 425. 


Mich.—Patrons’ Mut. Fire Ins. Co. 
of Michigan v. Helli, 205 N.w. 169, 
232 Mich. 446; State Mut. Rodded 
Fire Ins. Co. of Michigan v. Randall, 
aoe N.W. 165, 282 Mich. 210, 41 A.L.R. 

Neb.—Weyrich vy. Hobelman, 16 N. 
W. 436, 14 Neb. 432. 


N.Y.—Florida Land Holding Cor- 
poration v. Burke, 238 N.Y.S. L135 
Misc. 341 [aff 243 N.Y.S. 799, 229 App. 


Div. 853]; Green v. Brown, 49 N.Y.S. 
163, 22 Mise. 279; Bullock v. Boyd, 
Hoffm. 294. 


Tex.—Crider v. San Antonio Real 
Estate, ete., Assoc., 37 S.W. 237, 46 
S.W. 863, 13 Tex.Civ.App. 399 [disappr 
Brown vy. Crow, (Civ.App.) 26 S.W. 
653]; Martin v. Land Mortg. Bank, 
23 S.W. 1032, 5 Tex.Civ.App. 167. 


Va.—Ward v. Cornett, 22 S.B. 494, 
91 Va. 676, 49 L.R.A. 550; Pollard v. 
Baylors, 6 Munf. (20 Va.) 433 foverr 
Pollard yv. Baylor, 4 Hen.&M. (14 Va.) 
223]; Winslow v. Dawson, 1 Wash. 
(1 Va.) 118; Groves v. Graves, 1 
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the loan may be extended after maturity at an ex- 
cessive rate of interest,°? since the debtor may re- 
lieve himself of lability for the excessive interest 
by making payment of the principal sum promptly 
at its maturity.°® The courts will not, however, 
permit this principle to be used as a cloak for usu- 
ry;°* and so where a loan is made for a very short 
period, with an excessive rate of interest after 
maturity,®® or where the terms of the contract, pro- 
viding for excessive interest after maturity, clearly 
indicate that the parties did not expect payment at 
maturity, but rather contemplated an extension of 
time and the payment of the higher rate of inter- 
est,°® or the circumstances are otherwise such as 
to show a corrupt intent to secure usurious inter- 
est rather than prompt payment of the principal 
sum,°? the whole transaction will be deemed usuri- 
ous. 


If agreement for excessive interest is not made 
until maturity of the principal sum, in connection 
with an extension of the time of payment, there is 
a usurious forbearance.®® 


Excessive rate after maturity of usurious loan. 
Where usurious interest is taken or reserved on a 
loan before maturity, a provision for an excessive 
rate after maturity is also tainted with the usury.°°® 

[§ 122] (dd) Credit Price Increased on Default.7° 
There is authority for the view that, where property 
is sold on credit, an agreement that if the deferred 
purchase price is not paid when due an additional 


Wash. (1 Va.) 1. advance for failure 
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sum shall become payable is not usurious, even 
though such additional sum exceeds the lawful rate 
of interest on the original price,?1 and although the 
contract provides for interest at the maximum law- 
ful rate from its date on whichever price shall be- 
come payable.72 In Louisiana, however, it is held 
that where propérty is sold on credit, an agreement 
that the purchase price, if not paid when due, shall 
bear interest at the highest lawful rate from the 
date of the contract until paid is usurious, on the 
ground that the price has presumably been propor- 
tioned to the length of the credit, so that if interest 
is charged the return to the vendor is excessive by 
the amount of interest for the period between the 
date of the contract and the agreed date of pay- 
ment. *? 


[§ 123] (4) Interest from Prior Date—(a) Con- 
tract Bearing Interest from Date Prior to Its Exe- 
cution. Under the general rule that a contract will 
not ordinarily be construed as usurious unless it is 
manifestly so,74 a contract for the payment of money 
is not necessarily to be held usurious because it bears 
interest from a time prior to its date, it being as- 
sumed, in the absence of any showing to the con- 
trary, that the circumstances attending the execu- 
tion of the contract justify its form,’® as where it 
represents a previously existing debt, and properly 
ineludes unpaid interest.7®° A contract for the pay- 
ment of interest from a prior date is usurious, how- 
ever, where such date is anterior to the time the 
debt or obligation arose.*7 s 


to perform an ob- Mass.—Holden v. Pollard, 4 Pick. 


N.Y.—Scheidig v. Bemis, 12 N.Y.S. 


Wis.—Fisher v. Otis, 3 Pinn. 78, 3| ligation which is not, yet enforce-| 173 
Chandl. 88. able). 
Stein vy. Swensen, 46 N.W. 360, 68. Shirley v. Welty, 19 Ill. 623, 71 


62. 
44 Minn. 218. 


63. Hunt v. Bell, 195 S.W. 362, 129 
Ark. 167; State Mut. Rodded Fire 
Ins. Co. of Michigan v. Randall, 205 
IND We 2165, 232) Mich: 210, 41. ALR: 
973; Stein v. Swensen, 46 N.W. 360, 
44 Minn. 218; Florida Land Holding 
Corporation v. Burke, 238 N.Y.S. 1, 
135 Mise. 341 [aff 243 N.Y.S. 799, 229 
App.Div. 853]. And see cases Supra 
notes 61, 62. 

Excessive interest payable on con- 
tingency under debtor’s control as not 
usury see supra § 117. 


64. See cases infra notes 65-67. 
65. Sanner v. Smith, 89 Ill. 123, 31 
Am.R. 70; Pike v. Crist, 62 Ill. 461; 


Osborn v. McCowen, 25 Ill. 218. 


66. Union Mortgage Banking & 
Trust Co. v. Hagood, 97 F. 360; Car- 
roll County Sav. Bank of Uniontown 
vy. Strother, 6. S.H. 323; 28 S.C. 504: 
But see Conrad y. Gibbon, 29 Lowa 120 
(holding that a note for one year, 
bearing interest after maturity at the 
rate of twenty per cent per annum, 
and containing the stipulation that 
“This note may run at above rate for 
two years, interest to be paid annual- 
ly,” was not usurious). 


67. Seekel v. Norman, 43 N.W. 190, 
78 lowa 254; Viuda de Pamintuan v. 
Tiglao, 53 Philippine 1. See Go Chio- 
co v. Martinez, 45 Philippine 256 
(holding that, where the interest in 
question is collected or withheld in 
advance, this circumstance is proof 
that the transaction is one of usurious 
interest and not of the nature of a 
penalty for nonpayment or to induce 
prompt payment of the principal, 
since a penalty cannot be collected in 


Am.D. 244. 

_ What constitutes forbearance with- 
in meaning of usury laws in general 
see supra §§ 100-102. 


Pe: Armour v. Moore, 5 Ill.App. 
. 70. Sale of property as involving 


loan or forbearance within meaning 
of usury laws see supra §§ 75-81. 


Tila GartityeuNe: | Crippyunas.. baxt. 
(Tenn.) 86; Spurrier v. Mayoss, 4 Bro. 
Ch. .28, 29 Reprint 761, 1 Ves.Jr. 527, 
30 Reprint 472; Floyer v. Edwards, 
Cowp. 112, 98 Reprint 995. 


[a] Rule applied.—A note is not 
usurious in which the maker promises 
to pay, one day after date, twenty 
dollars for forty bushels of corn at 
fifty cents per bushel, with interest, 
and providing that if the note is not 
paid by a specified date it shall be paid 
at sixty cents per bushel, or twenty- 
four dollars, with interest; the con- 
sideration for such note being a sale 
of goods, it is proper that the cost 
and credit value, or the short and 
longer credit, be taken into account. 
Garrity v. Cripp, 4 Baxt. (Tenn.) 86. 

72. Garrity v. Cripp, supra. 

73. Stafford’s Succession, 12 Rob. 
(La.) 178; Stone v. Tew, 9 Rob. (La.) 
198; Griffin v. His Creditors, 6 Rob. 
(Ha)) 26: 


74 See supra § 61. 
75. U.S.—Hwing v. Howard, 7 
Wall. 499, 19 L.Ed. 293; Walker v. 


Washington Bank, 3 How. 62, 11 L.Ed. 
ay [aff 2 F.Cas.No. 955, 1 Hayw.&H. 
ol. 
Iowa.—Waterman vy. Baldwin, 26 N. 
W. 435, 68 Iowa 255. 


47, 58 Hun 606; Marvin v. Feeter, 8 


Wend. 533. 

S8.C.—Levy v. Hampton, 12 S.C.L. 
145. See Harrell v. Parrott, 27 S.E. 
521, 50 S.C. 16 (holding that a note 
providing for interest, without speci- 
fying the rate, was not rendered usu- 
rious by a subsequent agreement for 
the payment of interest at the maxi- 
mum lawful rate from a date prior 
to the date of such agreement, but 
subsequent to the date of the note); 
Utley v. Cavender, 9 S.E. 957, 31 S.C. 
282 (holding that, where a note bore 
interest at less than the maximum 
rate permitted by law, an agreement 
made some time after its maturity for 
the payment of interest from the date 
of maturity at the highest lawful 
rate was not usurious). 


Tex.—Rutherford v. Smith, 28 Tex. 
822; Carroll v. Green, (Commn.App.) 
285 S.W. 305 [aff (Civ.App.) 272 S.W..: 
LIST eit. Cy.eils 

Wis.—Andrews v. Hart, 
297. 


And see cases infra note 76. 


76. U.S. v. Williams, 28 F.Cas.No. 
16,720, 4 McLean 567; U.S. v. Wil- 
liams, 28 F.Cas.No. 16,721, 5 Mclean 
133; Phelps v. Kent, 4 Day (Conn.) 
96; Graham_v. Chubb, 39 Mich. 417; 
Dickson v. Surginer, 7 S.C.L. 501, 5 
Si@cLyealige 


yee: White v. Friedlander, 35 Ark. 


[a] Thus, where goods are bought 
on sixty days’ credit, and at the end 
of that time the purchaser gives a 
note for the aggregate amount of the 
bill and interest thereon at ten per 
cent from the date of purchase, in- 
stead of from the expiration of the 


17 Wis. 


- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 124-126] 


[§ 124] (b) Contract Dated Prior to Transfer of 
Money Lent.?* Where an obligation for the repay- 
ment of money, bearing interest from its date, ante- 
dates the actual transfer and receipt of the money 
lent, the contract is usurious if such antedating is 
adopted as a device for hiding a usurious contract.7° 
Where, however, the circumstances. of the loan show 
good faith on the part of the contracting parties,®° 
as where the delay in the receipt of the money is 
unavoidably incident to the completion of the trans- 
action,*! or where the money is ready for delivery 
to the borrower, and the delay is due merely to his 
failure to make earlier demand for it,*? the contract 
will not ordinarily be regarded as usurious, even 
though the actual result may be to give to the lender 
something more than the lawful rate of interest, if 
the delay is not unreasonable.*? 


[§ 125] (5) Principal Payable in Installments.*+ 
Where the principal sum of a loan or debt is made 
payable in installments at specified intervals within 
the full period of the loan, but interest for the full 
period on the whole principal sum is agreed to be 
paid,*® or is taken or withheld by the lender in 
advanee,®® or is included in the face amount of the 
note,** the transaction is usurious, whether or not 
the rate of interest stipulated in the contract ex- 
ceeds the maximum specified by law, if the sum so 
agreed to be paid or so deducted as interest is 
greater than interest at the lawful rate on the prin- 
cipal sum for the period for which it is actually 


Sixty days, it tis- void for usury. 
White v. Friedlander, 35 Ark. 52. 


78. Allowing part of sum lent to 
remain with lender for a time see in- 
fra § 134. ‘ 


MO ELINeLr even HLIS5> 1S. isOn Hobs te, 
Miss. 701, 41 L.R.A. 707; Vail v. Van 
Doren, 63 N.W. 787, 45 Neb. 450; Wil- 
liams’ Eix’rs v. Williams, 15 N.J.Law 


81. Matthews 
21 A.L.R. 789; 


517; 
36 Neb. 148; 


559. 


USURY 


is clear that the predating is used as 
a cloak for evading the statute). 


v. Georgia 
Sav. Ass’n, 200 S.W. 130, 132 Ark. 219, 
Daley v. Minnesota 
Loan, etc., Co., 45 N.W. 1100, 43 Minn. 
Rose v. Munford, 54 N.W. 129, 
Mutual Ben. Loan, etc., 
Co. v. Lynch,-67 N.Y.S. 6, 54 App.Div. 
Compare Scruggs v. Scottish- 


[66 C.J.] 205 


lent. Similarly, where interest is caleulated at the 
highest lawful rate for the full period of a loan, 
and the aggregate of the principal and the interest 
as so calculated is divided into a series of notes 
which mature at intervals within the full period, 
the transaction is usurious.’’ It has been held, 
however, that a contract or obligation for the pay- 
ment of interest at the highest lawful rate on the 
whole sum Jent for the entire period of the loan is 
not made usurious by a stipulation for periodie 
payments into a sinking fund for the ultimate dis- 
charge of the debt.8® 

[§ 126] (6) Acceleration of Payment of Princi- 
pal.°° While there is some authority to the con- 
trary,°* the rule has been laid down in a number of 
cases that a provision in a contract of loan or for- 
bearance that in case of default in the payment of 
any interest when due the whole amount of the 
debt, principal and interest, shall forthwith become 
due and payable does not render the contract usu- 
rious,°? even though the enforcement of the con- 
tract according to its terms will result in giving the 
creditor more than the lawful rate of interest for 
the period for which the debtor actually has the 
benefit of the loan;®* and so, in testing such a con- 
tract for usury, the date of maturity with respeet 
to which the rate of interest is to be calculated is 
the date fixed in good faith for the maturity, and 
not the date upon which the maturity is declared for 
the default.°* The authorities differ, however, as . 


App.) 43 S.W.(2d) 478. 


88. Maxwell v. Jacksonville Loan 
& Improvement Co., 34 So. 255, 45 Fla. 
425; E. Tris Napier Co. v. Trawick, 
139 S.E. 552, 164 Ga. 781; Union Savy. 
Bank & Trust Co. v. Dottenheim, 34 
S.E. 7217, 107 Ga. 606; Miller v. Fer- 
gerson, 47 S.W. 1081, 20 Ky.L. 801. 


89. Interstate Building & Loan 


State 


255. See Ansley v. Bank of Pied- 
mont, 21 So. 59, 113 Ala. 467, 59 Am.S. 
R. 122 (dictum). : 


80. U.S.—In re Moore, 
No. 9,752, 7 Reporter 199. 


Ala.—Ansley v. Bank of Piedmont, 
21 So. 59, 113 Ala. 467, 59 Am.S.R. 122. 


Ark.—McDougall v. Hachmeister, 
41 S.W.(2d) 1088, 184 Ark, 28, 76 A.L. 
R. 1463; Matthews v. Georgia State 
Sav. Ass’n, 200 S.W. 130, 132, 132 Ark. 
219, 21 A.L.R. 789 [cit Cye]. 


Ga.—Bellerby v. Goodwyn, 37 S.E. 
376, 112 Ga. 306; McTighe v. Macon 
Constr mCOn net esnin (Olen 94) Ganw3d06, 
40 AMIS. bi. 053,292 lu. Re Ar i208, 


Towa.—Waterman v. Baldwin, 26 N. 
W. 435, 68 Iowa 255. 

Neb.—Menzie v. Smith, 88 N.W. 855, 
63 Neb. 666. 


Tex.—Seymour Opera House Carey: 
Thurston, 45 S.W. 815, 18 Tex.Civ.App. 


ie. Cas. 


417; Luzenberg v. Bexar Bldg., etc., 
Assoc:, 29 S.W. 237, 9 MWex-/Civ.App. 
261. 


And see cases infra notes 81, 82. 


Compare Bird v. Napodano, 177 N.Y. 
S. 541, 108 Mise. 309 (holding that 
the predating of a mortgage under a 
building loan contract will not be 
construed as an attempt to evade the 
usury laws, by reason of the addi- 
tional interest obtained, but the ex- 
cess interest, if reasonable in amount, 
will be construed as a lawful allow- 
ance to the lender for services in con- 
nection with the risk and supervision 
accompanying such a loan, unless it 


American Mortgage Co., Ltd., 16 S.W. 
563, 54 Ark. 566 (holding that, where 
notes given for interest on a loan 
were not delivered, nor the principal 
of the loan received, until after their 
date, under an agreement that the 
interest accrued up to the time of 
delivery should be credited thereon, 
and such credit was actually made, 
the transaction was not usurious). 


82. I1l.—Bishopp v. Blair, 90 Tll. 
App. 64. 


Neb.—Leonard v. Cox, 7 N.W. 289, 
10 Neb. 541. 


N.J.—Muir v. Newark Say. Inst., 16 
N.J.Eq. 537. 


N.Y.—Bevier v. Covell, 87 N.Y. 50; 
Dowdall v. Lenox, 2 Edw. 267. 


Tex.—Geisberg v. Mutual Bldg., 
etc., Assoc., (Civ.App.) 60 S.W. 478. 


83. McDougall v. Hachmeister, 41 
S.W.(2d) 1088, 184 Ark. 28, 76 A.L.R. 
1463; Matthews v. Georgia State Sav. 
Ass’n, 200 S.W. 130, 182 Ark. 219, 21 
A.L.R. 789. 


84. Amortization of principal and 
interest see infra § 127. 


85. Cleveland Collateral Loan Co. 
Vise lin die OhlomNieaNe ssn coo. 


86. Castleberry v. Weil, 219 S.W. 
739, 142 Ark. 627; Columbus Indus- 
trial Bank v. Rosenblatt, 149 A. 209, 
111 Conn. 84. 


Taking interest in advance in gen- 
eral see infra §§ 130, 131. 


87. Alston v. Greene, (Tex.Civ. 


ae v. Goforth, 59 S.W. 871, 94 Tex. 
20d. 


90. Payment of principal before 
maturity see supra § 118. 


91. Atwood v. Deming Inv. Co., 55 
F.(2d) 180; Ruby v. Warrior, 175 P. 
355, 71 Okl. 82; Shropshire v. Com- 
merce Farm Credit Co., 39 S,W.(2da) 
11, 120 Tex. 400 [den reh 30 S.W.(2a) 
282, 120 Tex. 400 (superseding op 
(Commn.App.) 280 S.W. 181, and rev 
(Civ.App.) 266 S.W. 612), and cert 
den) 52S. Cl, 13058 284 Oe S. eG ba Ganlen 
Ed. 571]; Deming Inv. Co. v. Giddens, 
30 S.W.(2d) 287, 120 Tex. 9; Rhoads 
v. Bonner, (Tex.Civ.App.) 49 S.W. (2d) 
502; Alston v. Greene, (Tex.Civ. App.) 
43 S.W.(2d) 478. 


92. Bothwell v. Farmers’ & Mer- 
chants’ State Bank & Trust Co. of 
Rusk, (Civ.App.) 19 S.W.(2d) 923 


[rev on other grounds 30 S.W.(2da) 
289, 120 Tex. 1, 76 A.L.R. 1480]. See 
Chicago City Bank & Trust Co. v. 


Bremer, 189 Ill.App. 258. And see 
eases infra notes 93-97. 
93. Cissna Loan Co. v. Gawley, 151 


P. 792, 87 Wash. 438, L.R.A.1916B 807, 
Ann.Cas.1917D 722. 


94. Benson v. First Trust & Sav- 
ings Bank, (Fla.) 134 So. 493 [mod reh 
on other grounds 142 So. 887 (op ad- 
hered to on second reh 145 So. LS 2) 5 
Seymour Opera House Co. v. Thurs- 
ton, 45 S.W.. 815, 18 Tex.Civ.App. 417. 
See Garland v. Union Trust Co., 165 
P. 197, 63 Okl. 243 (applying the rule). 
Compare’ Maxwell v. Jacksonville 
Loan & Improvement Co., 34 So. 255, 
45 Fla. 425 (holding that where in- 
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to the principle upon which the rule is founded.°®® 
Thus it has been held that a contract containing 
such an acceleration clause is not usurious because 
the contingency, upon which excessive interest would 
become payable, is one against which the debtor may 
guard himself by prompt payment of interest when 
due;°* but according to other authorities such an 
acceleration clause is not to be construed as calling 
for the payment of interest unearned at the date 
of the default, but only the interest then accrued, 
and hence there is no usury.®* Where an accelera- 
tion clause provides only for payment of the prin- 
cipal sum and lawful interest accrued at the time 
of the default, the agreement is not usurious.°®* 

[§ 127] (7) Amortization of Principal and Inter- 
est. A so-called amortization contract,®® or contract 
under which, in leu of the payment of the principal 


i 


of a loan or debt and interest thereon as such, the . 


debtor agrees to make to the creditor a specified 
number of equal periodic payments of a particular 
amount, is not usurious if the payments so to be 
made do not exceed the amounts which, if each were 
to be applied, as is proper,’ first to the payment of 
interest at not more than the maximum rate permit- 
ted by statute, and then to the reduction of the prin- 
cipal, would discharge the debt or obligation in the 
agreed number of payments;” but if the payments 
agreed to be made exceed the amounts so necessary 
to discharge the principal and lawful interest, the 
contract is usurious.® 


[§ 128] e. Excess Stipulated for in Collateral 


terest on a loan for the full term 99. 
thereof is calculated, and added to the 
principal, and the total is divided into] p 1328. 
as many installments, which are made 1. 


payable monthly, as there are months 


USURY 


Amortization in general 
Amortisement or Amortization 2 C.J.| N 


Application of payment to in- 6 
terest and then to principal in general ; 


Agreement or Separate Instrument*—(1) In Gener- 
al. <A contract of loan or forbearance is usurious 
where the parties stipulate for a return to the cred- 
itor exceeding the rate of interest permitted by law, 
even though such stipulation or the obligation to 
pay such excessive return appears in a collateral 
agreement or a separate and distinct instrument.° 
So, where a note is given for a debt or demand, with 
lawful interest thereon, and other notes are contem- 
poraneously given for excessive interest upon the 
debt, the transaction is tainted with usury;° and 
where a note given does not provide for interest, 
but the debtor executes a separate writing acknowl- 
edging himself to be bound to pay interest at an 
unlawful rate, the contract is usurious.‘ The taint 
of usury in such ease affects the whole transaction, 
and not merely the collateral agreement or separate 
instrument by which excessive interest is reserved 
or promised.® 


[§ 129] (2) Collateral Agreement by Parol.? In 
view of the so-called parol evidence rule, excluding 
parol or extrinsic evidence to contradict, alter, or 
vary the terms of a written instrument,’° it has been 
held that parol evidence cannot be admitted to show 
that a written contract of loan or forbearance, 
lawful upon its face, is usurious by reason of a parol 
ecllateral agreement for interest in excess of that 
permitted by law;+1 and it has also been held that 
such a parol agreement is void, and hence does not 
render the transaction usurious.t2 According to the 
apparent weight of authority, however, such a parol 


see On ea v. Hossack, 12 Ont.W. 


And see cases infra notes 6, 7. 


Wood v. Cuthbertson, 21 N.W. 
Crawford v. Johnson, 


[§§ 126-129, 


in the period of the loan, a provision 
that upon default in any three con- 
secutive installments the entire debt 
shall forthwith become due and col- 
lectable renders the contract usurious, 
where there is no provision for 
eliminating any of the unearned in- 
terest in the installments so pre- 
cipitated to maturity). 


95. See cases infra notes 96, 97. 


96. Goodale v. Wallace, 103 N.W. 
651, 19 S.D. 405, 117 Am.S.R. 962. 


Excessive interest on contingency 
under debtor’s control as usury see 
supra §§ 117-122. 


97. Sager va American Inv. Co., 280 
S.W. 654, 170 Ark. 568; Matthews v. 
Georgia State Sav. Ass’n, 200 S.W. 130, 
i2eArk. 2921 ADR. T39* Graham 
v. Fitts, 43 So. 512, 53 Fla. 1046, 13 
Ann.Cas. 149; Tipton v. Ellsworth, 
109 F. 134, 18 Idaho 207. See Haston 
v. Butterfield Live Stock Co., 279 P. 
716, 48 Idaho 158 (to same effect); 


Moore v. Cameron, 93 N.C. 51 (holding |’ 


that a loan contract evidenced by a 
note for the principal sum and sepa- 
rate notes for the successive install- 
ments of interest to become due 
thereon is net usurious by reason of 
a provision that a failure to pay any 
of such interest notes when due shail 
make the debt demandable eo instante. 
but when the maturity is accelerated 
under such clause the payment of the 


principal sum and accrued interest 
discharges the remaining interest 
notes). 


98. Stuart v. Tenison Bros. Sad- 
cel Co., 53 S.W. 83, 21 Tex.Civ.App. 


see Payment §§ 119, 120. 


2. Cooper v. Union Security Life 
Ins. & Trust Co. of Pennsylvania, 33 
App.).C. 205; Western Loan & Build- 
ing Co. v. McGillivrae, 251 P. 770, 141 
Wash. 392; German Savings, Building 
& Loan Ass’n y. Leavens, 153 P. 1092, 
89 Wash. 78. See Harrop v. National 
Loan & Investment Co. of Detroit, 
Mich., (Tex.Civ.App.) 204 S.W. 878 
(holding that a contract for the re- 
payment of a loan of $1400 and in- 
terest in ninety-four monthly install- 
meas of $21.42 each was not usuri- 
ous). 


3. Western Loan & Building Co. v. 
Larsen, 188 P. 390, 110 Wash. 213. 


4 Benefits to creditor from par- 
ticular collateral agreements and 
transactions see infra §§ 147-177. 


Collateral transactions subseauent 
to usurious contract see infra §§ 202- 


o. 


5. Ala.—Gray v. Brown, 
262. 


Miss.—Parchman vy. McKinney, 20 
Miss. 631. 


N.J.— Clark v. Badgley, 8 N.J.Law 


oOo. 


N.Y.—Macomber  v. 
Wend. 550; Swartwout v. Payne, 19 
Johns. 294, 10 Am.D. 228; Jacks v. 
Nichols, 3 Sandf.Ch. 313 [aff 5 N.Y. 
178 (rev 5 Barb. 38) ]. 


Porto Rico.—Hermanos v. Iglesias, 
8 Porto Rico 220. 


Eng.—Morse v. Wilson, 4 T.R. 353, 
100 Reprint 1060. 


22 Ala, 


Dunham, 8 


3, 3 Dak. 328% 
11 Ind. 258; Goodrich v. Buzzell, 40 
Me. 500; Bridge v. Hubbard, 15 Mass. 
96, 8 Am.D. 86. 


[a] Note for excessive interest as 
without consideration.—A promissory 
note given entirely for interest in ex- 
cess of the lawful rate upon money 
borrowed is without legal considera- 


tion. Goodrich v. Buzzell, 40 Me. 500. 
7. Hermanos y. Iglesias, 8 Porto 
Rico 220. 


8. Wood v. Cuthbertson, 21 N.W. 
3, 3 Dak. 328; Swartwout v. Payne, 19 
Johns. (N.Y.) 294, 10 Am.D. 228. 


9. Admissibility of parol evidence 
in actions on usurious contracts in 
general see infra § 302. 


10. WParol evidence rule in general 
see Evidence § 1380 et seq. 


11. Allen v. Turnham, 8 So. 854, 83 
Ala. 3238; Butterfield v. Kidder, 8 Pick. 
(Mass.) 512. 


12. Butterfield v. Kidder,.8 Pick. 
(Mass.) 512, 513 (“The verbal promise 
to pay eight per cent when the note 
was made, by which there was a 
promise to pay the money lent and 
lawful interest only, ought not to viti- 
ate the note, for it was wholly without 
consideration and cannot be taken as 
part of ithe contract, which was in 
writing and must be considered as evi- 
dence of the intention of the parties. 
Supposing the agreement to pay and 
receive more than six per cent, the 
plaintiff could recover nothing but 
what is promised by tthe note; the ad- 
ditional promise was therefore wholly 
nugatory and cannot affect the note’). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a 


£ 


§§ 129-180] 


collateral agreement may be shown, not for the pur- 
pose of altering the terms of the written contract, 
but in order to establish its illegality.*% 

[§ 130] f. Interest Taken in Advance—(1) In 
While it would seem to be clear that, 
except where expressly authorized by statute,!4 tak- 
ing the highest lawful rate of interest upon the face 


General. 


amount of a. loan or obligation in 


See Hogmire’s Lessee v. Chapline, 1 
Harr.&J. (Md.) 29 (apparently apply- 
ing the rule); Bowers v. Douglass, 2 
Head (Tenn.) 376 (holding that a 
parol collateral agreement for usuri- 
ous interest on a note afforded no de- 
fense to an action on the note, under 
a statute rendering usurious contracts 
void only as to the excess of interest 
contracted for). : 


13. Ark.—Roe v. Kiser, 34 S.W. 
534, 62 Ark. 92, 54 Am.S.R. 288; Levy 
v. Brown, 11 Ark. 16. 


Conn.—Atwood v. 
Root 37. 


Ill.—MeGuire v. Campbell, 
App. 188. 


Towa.—France v. Munro, 115 N.W. 
577; 138. Towa 1,19 TiR-A-N-S. 391. 


Ky.—Lear v. Yarnell, 3 A.K.Marsh. 
419. 


Miss.—Union Nat. Bank v. Fraser, 
63 Miss. 231. 


Neb.—Koehler v. Dodge, 47 N.W. 
913, 31 Neb. 328, 28 Am.S.R. 518. 


N.J.—Clark vy. Badgley, 8 N.J.Law 
233. 


N.Y.—Macomber v. Dunham, 8 
Wend. 550; Merrills v. Law, 9 Cow. 
65 [rev on other grounds 6 Wend. 
268]. 


S.C.—Willard vy. Reeder, 
369. 


Tex.—Cousins v. Grey, 60 Tex. 346. 


Wis.—Morton v. Rutherford, 18 
Wis. 298; Lee v. Peckham, 17 Wis. 
383; Rock County Bank vy. Woolis- 
croft, 16 Wis. 22; Gillmore v. Wool- 
cock, 13 Wis. 589; Towslee v. Durkee, 
12 Wis. 480. 


[a] Executed parol collateral 
agreement under which the creditor 
has actually received more than law- 
ful interest may be shown to prove 
an instrument usurious, although it 
is valid upon its face. Koehler v. 
Dodge, 47 N.W. 9138, 31 Neb. 328, 28 
Am.S.R. 518; Lee v. Peckham, 17 Wis. 


Whittlesey, 2 


58 Ill. 


13 S.C.L. 


383; Rock County Bank v. Woolis- 
croft, 16 Wis. 22; Towslee v. Durkee, 
12 Wis. 480. 


14. Smith v. Parsons, 57 N.W. 311, 
55 Minn. 520; Steen y. Stretch, 70 N. 
W. 48, 50 Neb. 572; Pierce v. Davy, 61 
N.W. 92, 43 Neb. 45; Rose v. Munford, 
54 N.W. 129, 36 Neb. 148; Sundahl v. 
First State Bank of Edmunds, 155 N. 
W. 794, 32 N.D. 378. 


{a] In MWMlaryland, under Acts 
(1832) ec 152, providing that. interest 
may be charged or deducted at a 
specified rate, banks and all other 
corporate bodies and persons are au- 
thorized to discount loans and deduct 
interest in advance at the rate so 
specified. Duncan v. Maryland Sav. 
Inst., 10 Gill & J. 299. 


[b] Ia Oklahoma under a statute 
providing that the interest which 
would become due at the end of the 
term for which a loan is made, not 
exceeding one year’s interest in all, 
may be deducted from the loan in ad- 
vance if the parties so agree, interest 
in advance for one year may properly 
be deducted or withheld, without con- 
stituting usury. Federal Nat. Bank v. 


USURY 


advance, or dis- 


Wilhelm, 246 P. 478, 118 Okl. 23; Cov- 
ington v. Fisher, 97 P. 615, 22 Okl. 207. 


Effect of National Banking Act au- 
thorizing taking interest in advance 
see Banks and Banking § 768. 


15. U.S.—Timberlake v. First Nat. 
Bank, 43 F. 231. 


Cal.— Connor v. Minier, 288 P. 23, 
109 Cal.App. 770. 


Minn.—Smith vy. Parsons, 57 N.W. 
311, 55 Minn. 520. 


Ohio.—Penn Mut. Life Ins. Co. v. 
Carpenter, 40 Ohio St. 260. 


Okl.—Barnhart v. Richardson, 272 
P. 418 4 3400K1, 91:9: 


R.I.—Burdon y. Unrath, 132 A. 728, 
47 R.1. 227. 


Tex.—Bothwell v. Farmers’ & Mer- 
chants’ State Bank & Trust Co. of 
Rusk, Tex., 30 S.W.(2d) 289, 290, 120 
Tex. 1, 76 A.L.R. 1480 [rev (Civ.App.) 
19 S.W.(2d) 923 and quot Cyc]; 
Shropshire v. Commerce Farm Credit 
Co., (Commn.App.) 280 S.W. 181 [rev 
(Civ.App.) 266 S.W. 612]. 


“Tf it [interest] is paid in advance 
or deducted at the time of the loan, 
the principal, of which the borrower 
is to have the use, is reduced pro tan- 
to, and the lender should not be com- 
pensated for the use of the money 
which in fact he has not loaned.” 
Penn Mut. Life Ins. Co. v. Carpenter, 
40 Ohio St. 260, 264. 


“Though the parties call it ‘interest 
in advance,’ if it will result in carry- 
ing to the lender a rate greater than 
the rate permitted by law on the 
amount to be actually retained by the 
borrower, it is uSury. . . . When 
calculated in that way [on the sum 
the borrower agrees to repay rather 
than on the sum he receives and re- 
tains], the borrower pays more than 
the agreed rate on what he actually 
gets.”” Smith v. Parsons, 57 N.W. 311, 
312, 55 Minn. 520, 527. 


Obligation to pay larger sum than 
lent or due as usurious see infra §§ 
132-135. 


16. U.S.—Timberlake v. First Nat. 
Bank, 43 F. 231. 


Cal.—Haines v. Commercial Mortg. 
CO; 205). 80D, 8204 P1956. 200" Cal 
609, 53 A.UIR. 725. 


Fla.—Purvis v. Frink, 49 So. 1023, 
57 Fla. 519. 


Ga.—Loganville Banking Co. v. For- 
rester, 84 S.H. 961, 143 Ga. 302, L.R.A. 
1915D 1195 [answer to certified ques- 
tion conformed to 87 S.B. 694, 17 Ga. 
App. 246]; Patton v. Bank of Lafay- 
etite, 53 S.E. 664, 124 Ga. 965, 5 L.R.A, 
N.S. 592; Howell v. Pennington, 45 
S.E. 272, 118 Ga. 494; McCall v. Her- 
ring, 42 S.E. 468, 116 Ga. 235; Union 
Sav. Bank and Trust Co. vy. Dotten- 
heim, 34 S.E. 217, 107 Ga. 606. 


Kan.—Tholen vy. Duffy, 7 Kan. 405. 


Minn.—Smith v. Parsons, 57 N.W. 
311, 55 Minn. 520. 

N.Y.—Utica Bank v. Wager, 2 Cow. 
712 [aff 8 Cow. 398]. 


Ohio.—Penn Mut. Life Ins. Co. vy. 
Carpenter, 40 Ohio St. 260; Metzger 
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counting it by the amount of the highest lawful rate 
of interest, thereby in effect diminishing the princi- 
pal sum by the amount of such interest or discount 
so taken,!® is usurious in principle,t® a concession 
was early made to such usage or practice among 
banks and other persons dealing in commercial pa- 
per whose customary short term loans made the 
amount of the excessive interest insignificant,!? and 


v. Wiechers, 7 Ohio Dec. (Reprint) 


642, 4 Cine.L.Bul. 549. 


Okl.—Barnhart v. Richardson, 272 
P. 418, 134 Okl. 19. 


R.I.—Burdon v. Unrath, 132 A. 728, 
AT Ralecae 


Tenn,—Wetmore vy. Brien & Brad- 
ley, 3 Head 723. 


Tex.—Bothwell v. Farmers’ & Mer- 
chants’ State Bank & Trust Co. of 
Rusk, Tex., 30 S.W.(2d) 289, 290, 120 
Tex. 1, 76 A.L.R. 1480 [rev (Civ.App.) 
19 S.W.(2d) 923] [quot Cyc]. 


pale Taina v. Truesdell, 3 Wis. 


Eng.—Barnes v. Worlich, 1 Bulstr. 
17, 80 Reprint 722, Cro.Jac. 25, 79 Re- 
print 20, Moore K.B. 644, 72 Reprint 
813, Noy 41, 74 Reprint 1010, Yelv. 
31, 80 Reprint 23. 


Discounting note bearing highest 
lawful rate of interest as usury see 
supra § 112. 


Purchase of choses in action at dis- 
count as usury see supra §§ 83-94. 


17. U.S.—Fleckner v. Bank of the 
United States, 8 Wheat. 338, 5 L.Ed. 
631; Alexandria Bank v. Mandeville, 
2 F.Cas.No. 850, 1 Cranch C.C. 552. 


Ark.—Newport Bank v. Cook, 30 S. 
W. 35, 60 Ark. 288, 46 Am.S.R. 171, 29 
L.R.A. 761. 


Conn.—Philadelphia Loan Co. vy. 
Towner, 13 Conn. 249. 


Ky.—Newell v. National Bank of 
Somerset, 12 Bush 57. 


Md.—Dunean y. Maryland Sav. 
Inst., 10 Gill & J. 299. : 


Minn.—Smith v. Parsons, 57 N.W. 
311, 55 Minn. 520. 


N.Y.—Utica Bank v. Wager, 2 Cow. 
712 [aff 8 Cow. 398]; New York Fire- 
men Ins. Co. v. Ely & Parsons, 2 Cow. 


Ohio.—Penn Mut. L. Ins. Co. v. Car- 
penter, 40 Ohio St. 260. 


Tenn.—Wetmore v. Brien & Brad- 
ley, 3 Head 723, 726. 


Tex.—Bothwell_ v. Farmers’ & 
Merchants’ State Bank & Trust Co. of 
Rusk, Tex., 30 S.W.(2d) 289, 290, 120 
Tex. 1, 76 A.L.R. 1480 [rev (Civ.App.) 
19 S.W.(2d) 923] [quot Cyc]. 


Eng.—Marsh v. Martindale, 3 B.&P. 
154, 127 Reprint 85; Floyer v. Bd- 
wards, Cowp. 112, 98 Reprint’ 995; 
Lloyd v. Williams, W.Bl. 792, 96 Re- 
print 465. 


_ “The regular business of discount- 
ing notes, by deducting from their 
face the interest for the entire time 
they have to run, though in itself 
usurious—as the borrower pays inter- 
est on the amount thus deducted— 
has been long sanctioned by the 
courts, rather from necessity than 
upon principle.’ Wetmore y. Brien 
& Bradley, supra. 


[a] Necessity that paper be ne. 
gotiable.—Inasmuch as the relaxation 
of the strict rules of usury was made 
for the convenience of trade, so that 
commercial paper might more readily 
circulate, it was held that the instru- 
ment discounted, or upon which in- 
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while in some jurisdictions the validity of the prac- 
tice is not recognized,'* or it is still confined to 
commercial transactions, or transactions with bank- 
ers,'® elsewhere the usage has widened and it has 


USURY 


become the generally accepted rule that any short 


terest was taken in advance, must be 
such as would circulate in the course 
of trade, or such as by statute had 
been placed upon the footing of that 
character of paper. Newell v. Na- 
tional Bank of Somerset, 12 Bush 
(Ky.) 57, 60; New York Firemen Ins. 
oo v. Ely & Parsons, 2 Cow. (N.Y.) 
664. 


Custom or usage as rendering con- 
tract or transaction nonusurions in 
general see infra § 178. 

Taking interest in 
banks: 

In general see Banks and Banking § 


advance by 


National banks see Banks and Bank- 

ing § 768. 

18. U.S.—Timberlake v. First Nat. 
Bank, 43 F. 231 (applying Mississippi 
statute). 

Cal.—Haines v. Commercial Mortg. 
Com Zoo) 2. 805, 2o4er. 9565 9200) Cal. 
609, 53 A.L.R. 725: Connor v. Minier, 
288 P. 23, 109 Cal.App. 770. 


Fla.—Purvis v. Frink, 49 So. 1023, 
Sipe tlar 59) 

R.I.—Burdon v. Unrath, 132 A. 728, 
AG MRA. 227 < 

Tex.—Shropshire Vv. Commerce 
Farm Credit Co., (Commn.App.) 280 
S.W. 181 [rev (Civ.App.) 266 S.W. 612, 
and disappr Geisburg v. Mutual Bldg., 


ete., Assoc, (Civ.App.) 60 S.W. 478; 
Webb v. Pahde, (Civ.App.) 43 S.W. 
19]: 


Compare Beck v. Tucker, 113 So. 
209, 147 Miss. 401 (hoiding that the 
mere payment before its maturity of 
a note representing interest at the 
highest lawful rate on a loan does not 
constitute usury). 


[a] In Georgia (1) it is held that 
the reserving in advance of interest 
at the highest lawful rate on a loan, 
whether it be a short or long term 
loan, is usurious. Reese v. Blood- 
worth, 91 S.E. 120, 146 Ga. 355; Lo- 
ganville Banking Co. v. Forrester, 84 
S:B. 961, 143 °Ga. .302,. L..R.Ac1915D 
1195 [answer to certified question con- 
formed to 87 S.E. 694, 17 Ga.App. 
246]; Haley v. Covington, 92 S.E. 
297, 19 Ga.App. 782. See McCurry v. 
Hartwell Bank, 236 F. 556 (applying 
the law of Georgia). (2) Earlier cas- 
es, however, appeared to recognize 
the rule permitting the deduction in 
advance of interest at the highest 
lawful rate in the case of short term 
loans, McCall v: Herring, 42 S.E. 468, 
116 Ga. 235; Union Sav. Bank and 
Trust Co. v. Dottenheim, 34 S.E. 217, 
107 Ga. 606; Mackenzie v. Flannery, 
16 S.E. 710, 90 Ga. 590. See Patton 
v. Bank of Lafayette, 53 S.E. 664, 
124 Ga. 965, 5 L.R.A.N.S..592, 4 Ann. 
Cas. 639 (where the matter is dis- 
cussed but not decided). Compare 
Howell v. Pennington, 45 S.E. 272, 
118 Ga. 494 (where it was said that 
the question had never been decided, 
and was still open in the state). (3) 
It has been held that where interest 
on the sum actually lent is calculat- 
ed for the full period of the loan, and 
added to the principal sum, and their 
total is made the face amount of the 
note, which bears no interest until 
after maturity, the transaction does 
not constitute taking interest in ad- 
vance, and is lawful. Haley v. Cov- 
ington, supra. 

19. Philadelphia 


Loan Co v. 


Towner, 18 Conn. 249. 

[a] Rule applied.—A corporation 
which by its charter is prohibited 
from discounting notes or exercising 
any banking privileges whatever is 
guilty of usury in taking full lawful 
interest in advance, the privilege of 
taking such interest in advance being 
confined to banks. Philadelphia Loan 
Co. v. Towner, 13 Conn. 249. 


[b] Im Ohio (1) it has been held 
that the deduction of interest in ad- 
vance by a bank, in discounting a 
note in the usual course of business, 
is not usury. Lafayette Bank v. 
Findlay, 1 Ohio Dec. (Reprint) 49, 
1 West.L.J. 321. (2) In transactions 
with others than banks, however, it 
has been held that the taking of in- 
terest in advance at the maximum 
lawful rate constitutes usury. Penn 
Mut. Life Ins. Co. v. Carpenter, 40 
Ohio St. 260; Metzger v. Wiechers, 7 


Ohio Dec. (Reprint) 642, 4 Cinc.L. 
Bul. 549. 
20. U.S.—Fowler v. Equitable 


Trust Co, d2us Cty Leas US iiss4, so 
Landy (86c Path eu2ms:Ct. 80; sla eS: 
418, 35 L.Ed. 793]; Thornton v. Wash- 
ington Bank, 3 Pet. 36, 7 L.Ed. 594; 
Alexandria Bank v. Mandeville, 2 F. 
Cas.No. 850, 1 Cranch C.C. 552; Me- 
tropolis Bank v. Moore, 2 F.Cas. 901, 
5 Cranch C.C. 518 [aff 13 Pet. 302, 10 
L.iMd. 172); Union Bank v. Corcoran, 
oat En Cas: Novoi4,350) | due Crane vO,c. 


meee v. State Bank, 1 Stew. 


Ark.—Simpson v. Smith Sav. Soc., 
12 S.W.(2d) 890, 178 Ark. 921; Cain v. 
Stacy, 225 S.W. 18,.146 Ark. 55; First 
Nat. Bank of Helena v. Waddell, 85 
S.W. 417, 74 Ark. 241; Bank of New- 
port v. Cook, 30 S.W. 35, 60 Ark. 288, 
29 L.R.A. 761, 46 Am.S.R. 171; Baird 
v. Milwood, 11 S.W. 881, 51 Ark. 548; 
Vahlberg v. Keaton, 11 S.W. 878, 51 
Ark. 534, 4° 1.RvA:) 462) 14 «<Am-S:R. 
73 [dist Hogan v. Hensley, 22 Ark. 
413]; McKiel v. Real Estate Bank, 
4 Ark. 592. Compare Castleberry v. 
Weil, 219 S.W.. (39% 142) Ark, 627, 
(holding that the deduction in ad- 
vance of interest at the maximum 
lawful rate is usurious where the 
principal of the debt is agreed to be 
repaid in installments). 


D.C.—Leavenworth Second 
Bank v. Smoot, 9 D.C. 371. 


Il11.—National L. Ins. Co. v. Dono- 


Nat. 


van, St INE. 856; 238) Tl 283) Tobe 
v. Guyer, 86. N.E. 1071, 237 Ill. 516 


[aff 139 Ill.App. 592]; Willett v. Max- 
well, 48 N.E. 4738, 169 Ill. 540; Tel- 
ford v. Garrels, 24 N.E. 573, 132 Ill. 
550; Hoyt v. Pawtucket Sav. Inst., 
110 Ill. 390; Brown vy. Scottish-Amer- 
ican Mortg. Co., 110 Ils. 235; Mitch- 
ell v. Lyman, 77 Ill. 525; Goodrich vy. 
Reynolds, Wilder & Co., 31 Ill. 490, 83 
Am.D. 240; McGill v. Ware, 5 Ill. 21; 
Polen v. Palmer, 53 Ill.App. 223; Max- 
well v. Willett, 49 11l.App. 564. 


Ind.—English v. Smock, 34 Ind. 115, 
7 Am.R. 215; Cole v. Lockhart, 2 Ind. 
631; Haas v. Flint, 8 Blackf. 67. 

Kan.—Tholen v. Duffy, 7 Kan. 405. 


Ky.—Bramblett v. Carlisle Deposit 
Bank, 92 S.W6oe 283, 122. Ky. 324). 9's 
Ky.L. 1228, 6 L.R.A.N.S. 612; Newell 
v. Somerset Nat. Bank, 12 Bush 57; 
Warren Deposit Bank y. Robinson,,35 
S.W. 275, 18 Ky.L. 78. 


La.—Lichtenstein v.. Lyons, 40 So. 


“ [§ 130 


tcrm loan or obligation may be discounted, or in- 
terest thereon may be deducted or reserved in ad- 
vanee, at the highest lawful rate, without rendering 
the contract usurious.?° 


This rule does not, how- 


454, 115 La. 1051; Scottish-American 
Mortg. Co. v. Ogden, 49 La.Ann. 8, 21 
So. 116; Bacchus v. Moreau, 7 Rob. 
539; Giefers v. Modica, 1 La.App, 
18. 

Me.—Ticonie Bank v. Johnson, 
Me. 414. 

Md.—Duncan vy. Maryland Sav. 
Inst), 10 Gill &7 T8299. 

Mass.—Stark v. Coffin, 


31 


105 Mass. 


328; Agricultural Bank v. Bissell, 12 
Pick. 586; Lyman v. Morse, 1 Pick. 
295 note; Maine Bank v. Butts, 9 
Mass. 49. 


Mich.—Cameron v. Merchants, etc., 
Bank, 37 Mich. 240. 


Neb.—Sanford v. Lundquist, 118 N. 
W. 129, 80 Neb. 414, 18 L.R.A.N.S. 633; 
Steen v. Stretch, 70 N.W. 48, 50 Neb. 
572; Pierce v. Davey, 61 N.W. 92, 43 
Neb. 45; Rose v. Munford, 54 N.W. 
129, 36 Neb. 148; Foster v. Pitman, 89 
N.W. 7638, 2 Neb. -CUnoff.) 672: 


N.J.—Hoyt v. Bridgewater Copper 
Min. Co., 6 N.J.Eq. 253 [aff 6 N,J.Ea. 
625]. : 

N.Y.—International Bank v. Brad- 
ley, 19 N.Y. 245; Marvine v. Hymers, 
12 N.Y. 223; Bloomer v. McInerney, 
30 Hun 201; Hawks v. Weaver, 46 
Barb. 164; Anderson v. Schenck, 1 
N. Y.bee-Obs; 107 5 em Uticar Bank, ve 
Phillips, 3 Wend. 408; Utica Bank 
v. Smalley & Barnard, 2 Cow. 770, 14 
Am.D. 526 [aff 8 Cow. 398]; New 
York Firemen Ins. Co. v. Ely_& Par- 
sons, 2 Cow. 678; New York Firemen 
Ins. Co. v. Sturges, 2 Cow. 664; Man- 
hattan Co. v. Osgood, 15 Johns. 162 
{rev on other grounds 3 Cow. 612, 15 
Am.D. 304]. Compare Bank of Utica 
v. Wager, 2 Cow. 712 [aff 8 Cow. 398] 
(dictum, that the rule is confined to 
bankers and those who deal in com- 
mercial paper by way of trade). 


N.C.—Crowell v. Jones, 83 S.E. 551, 
157 N.C. 386; State Bank v. Hunter, 
12IN- Os LOO: 


S.C.—People’s Federation Bank vy. 
English, 129° Sky 156,133 S.C. 129: 
Newton v. Woodley, 32 S.E. 531, 33 S. 
BR. 1,55) S.C> 32>" Planters ‘Banksy. 
Bivingsville Cotton Mfg. Co., 45 S.° 
(CribEBOnieg 

Tex.—Bothwell v. Farmers’ & Mer- 
chants’ State Bank & Trust Co. of 
Rusk, Tex., 30 S.W.(2d) 289, 290, 120 
Tex. 1, 76 A.L.R. 1480 [rev (Civ.App.) 
L9* SaW..€2a)" 92/3, ‘and iqnote (Gvel: 
Webb v. Pahde, (Civ.App.) 43 S.W. 19. 


wie eee Bank v. Durkee, 1 
Va.—Dermott v. Carter, 144 S.E. 
602, 151 Va. 81; Parker v. Cousins, 2 
Gratt: (43 2Vaz)) 372) 447 Am sD. 388" 
Crump v. Nicholas, 5 Leigh (32 Va.) 
251; Stribbling v. Valley Bank, 5 
Rand. (26 Va.) 132. 


{a] Note including interest in face 
amount.—Where the interest for the 
full period of a six-months loan is 
added to the principal sum, and a note 
given for the total, bearing interest 
after maturity but not before, there 
is no usury, the transaction being 
merely one of payment of interest in 
advance. Webb v. Pahde, (Tex.Civ. 
App.) 43 S.W. 19. Compare Haley v. 
Covington, 92 S.E. 297, 19 Ga.App. 
782 (where the court said that such 
an arrangement does not constitute 
taking interest in advance, but is not 
usurious). 


For later cases, developments and changes in the law see Annotations; same title and section number 
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ever, apply in the ease of long term loans;?1 and 
while it does not appear that the line of demarea- 
tion between what is a short term loan and what is 
a long term one, for the purposes of the rule, has 
ever been definitely fixed,?2 the rule has frequently 
been applied where the loan is for a period of one 
year or less,?* but only in a few cases has interest 
been permitted to be taken in advance for any longer 
period,** and in other cases it has been held usu- 
rious to discount or take interest in advance, at the 
maximum lawful rate, for a longer period than one 


21. Branch Bank at Mobile v. 
Strother, 15 Ala. 51; Patton v. Bank 
of Lafayette, 53 S.B. 664, 124 Ga. 965, 
5 L.R.A.N.S. 592, 4 Ann.Cas. 639; Mc- 

\Call v. Herring, 42 S.B. 468, 116 Ga. 
235; Newell v. National Bank of Som- 
erset, 12 Bush (Ky.) 57, 60; Penn 
Mut. Life Ins. Co. v. Carpenter, 40 
Ohio St. 260, 266. See 141 U.S. 384, 
35 L.Ed. 786 (where it was question- 
ed whether the practice would be per- 
mitted if the loan were of such period 
that the exaction by the lender of in- 
terest in advance would, at the out- 
set, absorb so much of the principal 
as to leave the borrower very little 
of the amount agreed to be lent to 
him); New York Firemen Ins. Co. y. 
Ely & Parsons, 2 Cow. (N.Y.) 664 
(holding that the discounting or tak- 
ing interest in advance on bills of ex- 
change is allowed for the benefit of 
trade, and, being for the benefit of 
trade, the instrument discounted or 
upon which interest is taken must be 
such as will and usually does circu- 
late or pass in the course of trade, 
and so must be payable at no very 
distant day, since otherwise it will 
not circulate). 

“This practice [of taking interest 
in advance] must be confined to short 
paper.” Newell v. National Bank of 
Somerset, supra. 

“It is quite obvious that unless the 
practice of deducting interest in ad- 
vance is limited to short loans, as by 
bank discounts, the usury will be- 
come greater in proportion as the 
period for which the usury is taken 
becomes longer.” Penn Mut. Life 
Ins. Co. v. Carpenter, supra. 

22. See McCall v. Herring, 42 S.B. 
468, 116 Ga. 235 (so stating). 

23. Ark.—Caini v. Stacy, 225 S.W. 
18, 146 Ark. 55; Newport Bank v. 
Cook, 30 S.W. 35, 60 Ark. 288, 46 Am. 
S&.R. 171, 29 L.R:A. 761; Reed v. State 
Bank, 5 Ark. 193. 

Ill.— Willett v. Maxwell, 48 N.E. 
473, 169 Ill. 540 [aff 68 Tll.App. 119]; 
Telford v. Garrels, 24 N.E. 573, 132 
Til. 550; Hoyt v. Pawtucket Sav. Inst., 
110 Ill. 390; Mitchell v. Lyman, 77 
Hl. 5255) McGill iv. Ware, 5 Ill. 21, 

Ind.—Cole v. Lockhart, 2 Ind. 631. 


Kan.—Tholen v. Duffy, 7 Kan. 405. 


Neb.—Rose v. Munford, 54 N.W. 
129, 36 Neb. 148; Leonard yv. Cox, 7 
N.W. 289, 10 Neb. 541. 


N.C.—Crowell v. Jones, 83 S.E. bol, 


167 N.C. 386. 


Okl.—Covington y. Fisher, 97 P. 
615, 22 Okl. 207. 
S.C.—Schlosburg v. Bluestein, 148 
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Tex.—Bothwell v. Farmers’ & Mer- 
chants’ State Bank & Trust Co. of 
Rusk, Tex., 30 S.W.(2d) 289, 120 Tex. 
1, 76 A.L.R. 1480 [rev (Civ.App.) 19 
S.W.(2d) 923]; Tucker v. Coffin, 26 
S.W. 323, 7 Tex.Civ.App. 415. 


Wis.—Tallman v. Truesdell, 3 Wis. 
443. 


And see cases supra note 20. 
[66 C. J.—14] 
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tuting usury.?7 


24. See cases infra this note. 
[a] Particular periods.—(1) Two 
years, a Sum equivalent to interest 


for such period at the maximum law- 
ful rate being included in the face 
amount of the note, which bore in- 
terest from maturity only. Grider v. 
Driver, 46 Ark. 50. (2) Five years, 
Where the statute permitted interest 
at the rate of ten per cent per annum, 
and the note for five years bore in- 
terest at the rate of nine per cent, 
the borrower deducting or receiving 
in advance a sum equal to one per 
cent per annum for five years on the 
amount of the loan. Brown v. Scot- 
Co erica Mortgage Co., 110 Ill. 
he 


25. Castleberry v. Weil, 219 S.W. 
739, 142 Ark. 627; Bllis v. Terrell, 158 
S.W. 957, 109 Ark. 69, Ann.Cas.1915C 
1153; Penn Mut. Life Ins. Co. v. Car- 
penter, 40 Ohio St. 260; Schlosburg 
v. Bluestein, 148 S.E. 60, 150 S.C. 311. 
See Branch Bank at Mobile v. Stro- 
ther, 15 Ala. 51 (dictum); Bothwell v. 
Farmers’ & Merchants’ State Bank & 
Trust Co. of Rusk, Tex., 30 S.W.(2d) 
289, 291,.120 Tex: 1, 76 A. Lim, 4480 
[rev (Civ.App.) 19 S.W.(2d) 923] 
(where the court said that interest 
may be taken in advance “for a year 


or less”). And see cases infra this 
note. 
[a] Rule applied.—Where a loan 


is made for three years at the high- 
est lawful rate of interest, and in- 
terest for the first year is deducted 
and retained by the lender, and notes 
are given by the borrower for the in- 
terest for the second and third years, 
which notes are made payable one 
and two years respectively from the 
date of the loan, the transaction is 
usurious. Penn Mut. Life Ins. Co. v. 
Carpenter, 40 Ohio St. 260. 


[b] In Minnesota (1) under a stat- 
ute fixing the maximum lawful rate 
of interest, but providing that the 
payment of interest in advance for 
one year at not more than the rate 
so eStablished shall not be construed 
to constitute usury, the reservation of 
interest in advance for any longer 
term than one year is usury if the 
amount retained by the lender is 
more than the permitted rate of in- 
terest on the amount the borrower re- 
ceives and retains. Smith v. Par- 
sons, 57 N.W. 311, 55 Minn. 520. (2) 
It has been held, however, in the case 
of a loan maturing in five years, with 
interest at the maximum lawful rate, 
the larger part of which interest is 
made payable semiannually, that the 
fact that a part of the interest is 
made payable about nine months from 
the date of the loan, instead of being 
Spread over two and one-half years 
in semiannual installments, and that 
another part is made payable in about 
eighteen months, instead of being 
spread out in semiannual payments 
commencing three years from the 
date of the loan, so that such parts 
of the interest slightly exceed the 
statutory maximum for the period 


Payment of total interest in installments.28 
has been held that the total amount of interest, at 
the highest lawful rate, to become due and payable 
upon a contract or obligation during its entire pe- 
riod may be divided into such installments, and made 
payable at such times, as the parties may agree, 
without constituting usury.?9 
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| year,® unless otherwise provided by statute,?? al- 
though the present worth of interest for a longer 
period may be deducted in advance without consti- 


It 


within which they become payable, 
does not render the loan usurious. 
Swanson yv. Realization & Debenture 


Corporation, 73 N.W. 165, 70 Minn. 
380. 
[c] In Oklahoma, under a statute 


providing that the interest which 
would become due at the end of the 
term for which a loan is made, not 
exceeding one year’s interest in all, 
may be deducted from the loan in 
advance if the parties so agree, the 
deduction or retention by the lender 
of more than one year’s interest con- 
stitutes usury. Barnhart v. Rich- 
ardson, 272 P. 418, 134 Okl. 19; Metz 
Ven WWallttery (ues 223s fon Olients 


26. See statutory provisions; 
cases infra this note. 


[a] In Nebraska (1) it has been 
held that where, money being lent 
at ten per cent interest per annum 
for a period of five years, the note 
is made to bear interést at seven per 
cent per annum, and the lender re- 
tains a sum equal to three per cent 
interest per annum for the full five 
year period of the loan, there is no 
usury, under a statute providing that 
any rate of interest which may be 
agreed upon not exceeding ten dol- 
lars per year upon one hundred dol- 
lars shall be valid, which rate may 
be taken yearly, or for a shorter peri- 


and 


od or in advance if so expressly 
agreed. Pierce v. Davy, 61 N.W. 92, 
43 Neb. 45. (2) In a later case, how- 


ever, the court, without referring to 
the earlier case, said that it failed to 
find in the statute any authority for 
taking interest for five years in ad- 
vance, and held usurious a transac- 
tion wherein money was lent for five 
years, and a note bearing seven per 
cent interest per annum was given 
for a sum larger, by the amount of 
fifteen per cent, than the amount of 
the loan actually received and re- 
tained by the borrower, against the 
contention of the lender that such ex- 
cess represented interest at three per 
cent per annum taken in advance for 
the five year term of the loan. Al- 
fea v. Dunn, 99 N.W. 680, 71 Neb. 


27. Fowler v. Equitable Trusts Cor 
12°S.Ct. 1, 141° UiS.1384, 35 Loma. 786. 
See Branch Bank at Mobile v. Stro- 
ther, 15 Ala. 51 (dictum). 


[a] Thus there is no usury, in a 
loan for five years at the full statu- 
tory maximum rate of ten per cent 
per annum, where the lender deducts 
and retains a sum equal to the pres- 
ent value of three per cent of the stip- 
ulated interest for the full five-year 
period of the loan, the remaining sev- 
én per cent per annum being evi- 
denced_by coupons attached to the 
note. Fowler v. Equitable Trust Cos 
12 S.Ct. 1, 141 U.S. 384, 35 L.Ed. 786. 


28. Taking interest at intervals 
less than a year see supra Silelisn 
29. Baker ‘vy. Pittsburg Mortgage 


Inv. Co., 171 P. 23, 67 Okl. 310; 
v. Winne, 79 P. 223,15 Okl. 1, 


Metz 
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Interest rate less than lawful maximum. Even in 
those jurisdictions in which interest is not permit- 
ted to be taken in advance at the highest lawful 
rate,°° it may be so taken at a lesser rate if the 
lender does not thereby receive more compensation 
for his loan or forbearance than that permitted by 
law,*! the test of usury in such ease being whether 
the amount taken or deducted as interest exceeds the 
lawful maximum rate upon the money actually re- 
ceived and retained by the borrower, ‘being the dif- 
ference between the face amount of the “loan and 
the amount so deducted.22 The right to deduct in- 
terest at less than the lawful maximum rate is 
apparently not limited to short term loans.** 


Interest rate exceeding lawful maximum. Dis- 
counting an obligation, or deducting interest in ad- 
vance, at a rate exceeding the maximum authorized 
by law would seem to be clearly usurious,** except 
where otherwise provided by statute.*° 

Where debt is payable on demand, the taking 
in advance of an agreed sum as interest, not exceed- 
ing the lawful rate, for one year is not usury, in 
the absence of any agreement or intention to han- 


USURY 


essential difference between a cash 


dle the debt in such manner as to make possible 
the collection of usurious interest, or to evade the 
usury laws.?° 


[§ 131] (2) Interest for Days of Grace. Where 
interest may be taken or deducted in advance with- 
out rendering the transaction usurious,?? the amount 
reserved may include interest for days of grace,** 
and this rule has been applied even in the ease of 
nonnegotiable paper or other obligations on which 
no days of grace can rightfully be demanded,*? par- 
ticularly where grace is allowed by the innocent 
mistake of both parties.*° 


[§ 132] g. Contract To Pay Larger Sum than 
Actually Lent or Due*#1—(1) In General. A contract 
or obligation for the payment of a sum of money 
larger than that actually lent to or due from the 
debtor is usurious if the difference between the face 
amount of the obligation and the sum actually re- 
ceived or owed by the debtor, when added to the 
interest, if any, stipulated in the contract, exceeds 
the return permitted by law upon the sum actually 
so received or due,*? in the absence of mistake in 
computation or other circumstances showing ab- 


Contract to pay additional sum if 


[§§ 130-132 | 


30. See supra text and note 18. 


831. Haines v. Commercial Morte. 
Co.,, 255 BP. 805,).254°P. 956," 200 Cal. 
609, 53 A.L.R. %25;~- Shropshire v. 
Commerce Farm Credit, Co., (Tex. 
Commn.App.) 280 S.W. 181 [rev (Civ. 
App.) 266 S.W. 612]. 

32. Haines v. Commercial Mortg. 
Co., 255 P. 805, 254 P. 956, 200 Cal. 
609), 53. A.L.R. 1725;, Shropshire v. 
Commerce Farm Credit Co., (Tex. 
Commn.App.) 280 S.W. 181 [rev (Civ. 
App.) 266 S.W. 612]. 

33. See Clemmons v. Missouri 
State Life Ins. Co., 286 S.W. 813, 171 
Ark. 744 (holding a deduction valid 
where it amounted to less than the 
lawful maximum interest for the full 
term of a seven-year loan); Lewis v. 
Vassar, 232 P. 312, 132 Wash. 480 
(where the lawful maximum rate of 
interest was twelve per cent, and 
$500 was taken as advance interest on 
a note for $10,000 bearing interest at 
ten per cent for three ye ears). 


34. Horton v. Robert, 11 Porto 
Rico 168. See Bank of Lumpkin 
County v. Justus, 103 S.E. 794, 150 
Ga. 28€ (holding that if an amount, 
exceeding interest at the highest law- 
ful rate on the principal sum of a loan 
to its maturity, is added to the prin- 
cipal, and a note given for the total, 
with interest after maturity, the 
transaction is usurious). 


35. See statutory provisions. 


{a] In Louisiana (1) under Civ. 
Code art 2924, providing that the 
owner of any promissory note shall 
have the right to collect the whole 
amount thereof notwithstanding it 
may include a greater rate of interest 
or discount than eight per cent per 
annum, the rate fixed by other provi- 
sions of the statute, a greater rate of 
interest than eight per cent per an- 
num may lawfully be contracted for 
provided it is capitalized and included 
in the obligation as part of the prin- 
cipal. Williams’ Heirs v. Douglass, 
17 So. 805, 47 La.Ann. 1277; Mut. 
Nat. Bank of New Orleans v. Regan, 
8 So. 407, 40 La.Ann. 17. (2) It has 
also been held that the payment by a 
debtor in cash, when executing a note, 
of a sum exceeding eight per cent per 
annum on the principal sum, as ad- 
vance interest, does not render the 
transaction usurious, there being no 


payment and a promise to pay the 
saine sum as part of the principal of 
the note. Chadwick v. Menard, 28 So. 
933, 104 La. 38. (38) Under an earlier 
statute, providing that the owner or 
discounter of any note might recover 
the full amount thereof notwithstand- 
ing the rate of interest or discount 
at which the same had been discount- 
ed exceeded the rate of eight per cent 
per annum, it was held that the words 
‘Interest or discount” were synony- 
mous, meaning the percentage de- 
ducted on the principal sum of the 
note in discounting it, and that the 
Statute did not extend to authorize or 
legalize all transactions between a 
debtor and creditor where usurious 
interest is added to the sum really due 
as a consideration for an extension of 
time, or for an indulgence by the cred- 
itor. Crane v. Beatty, 15 La.Ann. 329. 

36. Partch v. Krogman, 210 N.W. 
612, 202 lowa 524. 

37. See supra § 130. 

38. U.S.—U. S. Bahk v. Crabb, 2 F. 
Cas.No. 913, 2 Cranch C.C. 299; Un- 
ion Bank v. Gozler, 24 F.Cas.No. 14,- 
ao8, 2 Cranch CC. s49r 


Ga.—Patton v. Lafayette Bank, 53 
Cay 664, 124 Ga. 965, 5 L.R.A.N.S. 


N.Y.—Utica Bank v. Wager, 2 Cow. 
712 [aff 8 Cow. 398]. 

Ohio.—Lafayette Bank vy. Findlay, 
io Ohio Dec. (Reprint) 49, 1 West.L.J. 

Olt ace ult v. Thurmond, 136: P. 
742, 39 Okl. 678. 


Days of grace in general see Bills 
and Notes §§ 614-625. 


39. Sullins v. Farmers’ Exch. 
Bank; 87 P.) 85.7; 1.7 (Okl. 419) 10 Baki As 
N.S. 839. And see case infra note 40. 


Wonnegotiable paper as not entitled 
to grace see Bills and Notes § 72. 


40. State Bank v. Hunter, 
100. 

Unlawful intent as essential to ex. 
istence of usury see supra §§ 66-70. 


41. Cross references: 
Agmor Ligaltop contracts see supra § 
127. 


ay or commission see infra §§ 148- 


12 N.C. } 


debt not paid within specified time 

see supra § 117. 

42. Ala.—Davis v. Elba Bank & 
Trust Co., 114 So. 211, 216. Ala. 632; 
Wright v. Elliott, 1 Stew. 391. 


Ark.—Home Bldg. & Sav. Ass’n vy. 
Shotwell, 38 S.W.(2d) 552, 183 Ark. 
750; Dupree v. Virgil R. Coss Mortg. 
Go:, 267 (SW. 586, L119) 16 7eArke as; 
Wimberly v. Scoggin, 193 S.W. 264, 
128 Ark. 67. 

Cal.—Moore v. Russell, 300 P. 479, 
114 Cal.App. 634; Smith v. G. Cava- 
glieri Mortgage Co., 295 P. 366, 111 
Cal.App. 136. See Richlin v. Schlei- 
meér.<7 -Pi(2d) Gils 120) Cal Appoars40 
(holding an attempt to disguise a 
usurious rate of interest by increas- 
ing the principal sum of a note fu- 
tile, since if the lender receives any 
benefit in excess of the rate permit- 
ted by law the contract is usurious). 


Ga.—Lavette v. Brinsfield, 35 S.E. 
ee as Ga. 821; Lanier v. Cox, 65 


a —Hewitt v. Dement, 57 Ill. 500; 
Loveland v. Ritter, 50 Ill. 54; Nation- 
al Contract Purchase Corporation Vv. 
McCormick, 264 TIll.App. 63. See 
Springer v. Mack, 222 Ill.App. 72 (ap- 
parently applying the rule). 

Iowa.—Glick v. Bramer, 43 N.W. 
531, 78 Iowa 568; Goodhue v. Teets- 
horn, 21 N.W. 698, 65 Iowa 403. 


La.—Hynes v. Cobb, 2 La.Ann. 363; 
Flower v. Millaudon, 19 La. 185. 


Md.—Hogmire’s Lessee v. Chapline, 
1 Harr.&J. 29 


Mass.—-Rambsay Vv. 
Mass. 8. 


Mich.—Levenson y. Cohen, 229 N. 
W. 4338, 250 Mich. 81. 


Minn.—W. B. Clark Inv. Co. v. Mc- 
Naughton, 48 N.W. 412, 46 Minn. 8; 
Kemmitt v. Adamson, 46 N.W. 327, 
44 Minn. 121. 


Miss.—Chandler vy. Cooke, 
496, 163 Miss. 147; 
26 Miss. 468. 


Mo.—Securities Inv. Co. of St Lou- 
is v. Rottweiler, (App.) 7 S.W. (2a) 
ae Riepe v. Vette, (App.) 179 S.W. 


Warner, 97 


137, So: 
Hyde y. Finley, 


Neb.—Cattle v. Haddox, 
841, 14 Neb. 527. 


16 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ou 


§§ 132-134] 


sence of usurious intent,4* and except as the amount 
of such excess over the sum actually lent or due 
represents interest validly withheld or taken in ad- 
vance;** but it is not usurious if the lawful return 
is not so exceeded.*® Where the proceeds of a loan 
are, at the borrower’s direction, paid over to or 
through his agent, it is immaterial, on the question 
of usury, that the borrower does not. receive the full 
amount thereof from the agent.‘® 


[§ 133] (2) Immediate Return to Lender of Part 
of Sum Borrowed.** A contraet under which a 
borrower of money, having received the whole sum 
for the repayment of which he obligates himself, im- 
mediately returns a part of such principal sum to 
the lender is equally usurious with a contract under 
which the debtor binds himself to pay a larger sum 
than that actually lent to or due from him,*® such 
return of part in effect reducing the contract to a 
loan of the residue only,*® except as it may represent 
a valid taking of interest in advance.®° Where, 
however, a part of the money borrowed is used by 
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the borrower in paying a valid debt to a third per- 
son, who is himself indebted to the lender, and uses 
the same money to discharge his debt, there is no 
usury.°! 


[§ 134] (8) Allowing Part of Sum Borrowed To 
Remain with Lender."? The mere fact that the whole 
amount of a loan is not paid over to or drawn by 
the borrower at once, but that some part or all of 
it is allowed to remain with the lender, does not 
render the loan usurious, provided the whole sum 
is held subject to the borrower’s order or demand.*# 
Jn accordance, however, with the general rule re- 
lating to a contract to pay a larger sum than that 
actually lent or due,>4 where the borrower is bound 
by contract to leave with the lender any part of the 
sum borrowed, or to allow it to remain with him, 
the transaction is usurious if the total of the amount 
so remaining or withheld and the amount payable 
as interest under the terms of the loan eontract 
exceeds lawful interest upon the sum actually paid 
over to the borrower,®® except as the sum so with- 


N.J.—Bennett v. Hadsell, 23 N.J.Eq. 
aut Brolasky v. Miller, 8 N.J.Eq. 
626. 


N.Y.—Terwilliger v. Beecher, 11 N. 
Y.S. 834, 58 Hun 605; Hopmans v. 
Teusceher, 227 N.YeS.. 427, 131° Misc: 
272; Woodard v. Madsen, 215 N.Y.S. 


279, 127 Misc. 19; Alvord v. Revillon 
Breres)) Gol aN Yes 9205. 8 Griel WZ 
Thompson, 13 .N.Y.St. 725; Reed v. 


Smith, 9 Cow. 647; Yordan v. Hess, 13 
Johns. 492. 

N.C.—Pugh v. Scarboro, 156 S.E. 
149, 200 N.C. 59; Craven v. Atlantic, 
ELO.s is COs. 4) ON Ge oO. 

N.D.—Brown v. Skotland, 97 N.W. 
543, 12 N.D. 445. 

Ohio.—Bunn v. Kinney & Lodwick, 
15 Ohio St. 40; Metzger v. Wiechers, 
7 Ohio Dec. (Reprint) 642, 4 Cine.L. 
Bul. 549; Metzger v. Meekers, 6 Ohio 
Dec. (Reprint) 780, 8 Am.L.Rec. 98. 


Okl.—McKanna vy. Thorne, 209 P. 
1039, 87 Okl. 74; Ruby v. Warrior, 
175 P. 355, 71 Okl. 82. See Wolfe v. 
Stevenson, 264 P. 182, 129 Okl. 148 
(apparently applying the rule). 

Pa.—Donehoo’s Appeal, 15 A. 924, 2 
Mon. 213; Carnell v. Hulstrung, 20 
Pa. Dist. 5614. 

Tex.—Gilder v. Hearne, 14 S.W. 
1031, 79 Tex. 120; O’Keefe v. Rose, 
(Civ.App.) 23 S.W.(2d) 542. See 
Yonack v. Hmery, (Commn.App.) 13S. 
W.(2d) 667, 70 A.L.R. 684 [aff (Civ. 
App.) 4 5.W.(2d) 293] (apparently ap- 
plying the rule). 

Vt.—Coon v. Swan, 30 Vt. 6; 
vens v. Fisher, 23 Vt. 272. 

Wis.—Harris v. Wicks, 28 Wis. 198. 


See O’Toole v. Meysenburg, 251 F. 
191, 163 C.C.A. 347 [cert den 39. S.Ct. 
136, 248 U.S. 583, 63 L.Ed. 432]; Com- 
mercial Security Co. v. Holcombe, 262 
F. 657 (apparently applying the rule); 
Contino v. Turello, 126 A. 725, 101 
Conn. . 555 (recognizing the rule); 
Prousky v. Adelberg, 59 Ont.L. 471, 
[1926] 4 Dom.L.R. 866 (apparently 
applying the rule). 

[a] Where note bears highest law- 
ful rate of interest, and calls for the 
payment of a sum larger than that 
actually lent to and received by the 
borrower, the transaction is usurious. 
O’Toole v. Meysenburg, 251 F. 191, 163 
C.C.A. 347 [cert den 39 S.Ct. 136, 248 
U.S. 583, 63 L.Ed. 432]; McKanna v. 
Thorne, 209 P. 1039, 87 OKl. 74. 


[b] Note bearing no interest be- 
fore maturity.—A note is usurious 
where its face amount is greater than 


Ste- 


the amount actually lent to the maker 
by a sum exceeding lawful interest to 
the maturity of the note, although 
the note bears no interest up to ma- 
turity, and only lawful interest there- 
after. Lavette v. Brinsfield, 35 S.E. 
637, 111 Ga. 821. 


[c] Actual intent to violate usury 
statutes nuunecessary.—(1) Where a 
note is taken for a larger sum than 
that lent to the maker, an actual in- 
tent to violate the usury statutes is 
not necessary to make the transac- 
tion usurious if it results in an ex- 
cessive return to the lender, it being 
Sufficient if the parties intentionally 
do an act or make a contract which is 
prohibited by the statute. Chandler 
v. Cooke, 137 So. 496, 163 Miss. 147. 
(2) What constitutes unlawful in- 
tent to take usury in general see su- 
pra §§ 68-70. 

Purchase of chose in action before 
valid negotiation as usury see supra 
§§ 88, 89. 

43. Chambers vy. Gilbert, 70 N.W. 
LOTT,» 68! = WMeinny 183" Rugland  v. 
Thompson, 57 N.W. 205, 55 Minn. 466; 
Minneapolis Harvester Works vy. 
Kaessner, 60 N.W. 8, 41 Neb. 716. 
Compare Kerr yv. Davidson, 35 N.C. 
454 (holding that a corrupt intent to 
take usury cannot be assumed from 
the fact that the bond sets forth a 
sum larger by fifty dollars than the 
amount lent). 


{a] Execution of note for larger 
sum induced by lender’s fraud.— 
Where a borrower of $250 is unable 
to read, and the lender, representing 
to him that the note is for the sum 
borrowed, fraudulently obtains his 
signature to a note for $350, the case 
is not one of usury, justifying the 
cancellation of the note as usurious 
under a statute making usurious in- 
struments void, but is a case of fraud 
and’ imposition, in inducing the mak- 
ing of a note for a larger sum than 
that borrowed. Chambers v. Gilbert, 
70 N.W. 1077, 68 Minn. 183. 


Intent as requisite to existence of 
usury in general see supra §§ 66-70. 


44. Taking interest in advance see 
supra §§ 130, 131. 


45. McTighe v. Macon Construc- 
tion Co., 21 S.E. 701, 94 Ga. 306, 47 Am. 
S.R. 153, 32 L.R.A. 208. See Van Beil 
v. Fordney, 79 Ala. 76 (apparently ap- 
plying the rule). 

[a] Illustration.—A loan of $850 
for the term of forty years is not ren- 
dered usurious by the lender taking 


from the borrower a bond for $1000, 
with interest on that amount at the 
rate of six per cent per annum, since 
the difference between the face value 
of the bond and the amount lent, plus 
the interest reserved by the bond, will 
not amount to eight ner cent per an- 
num, the maximum fixed by statute, 
for the full term of the bond. Mc- 
Tighe v. Macon Construction Co., 21 
S.H. 701, 94 Ga. 806, 47 Am.S:R. 
32 L.R.A. 208. 

46. Barefoot v. Lee, 
168 N:C. 89. 

47. Allowing part of sum _ bor- 
rowed to remain with lender see in- 
fra § 134. 

48. Ind.—Wilkerson vy. 
Ind. 546. 


Md.—Andrews v. Poe, 30 Md. 485. 

Minn.—HBlston v. Kelly, 26 N.W. 229, 
34 Minn. 409. 

N.Y.—Standish Vv. Parmely, 1 
Thomps.&C. 40 Taff 56 N.Y. 640]: But- 
terworth v. Pecare, 21 N.Y.Super. 671. 


Pa.—Oyster vy. Longnecker, 16 Pa. 
69. 


83 S.E. 


State, 2 


Contract to pay larger sum than ac- 
tually lent or due in general see su- 
pra § 132. 

49. Oyster v. Longnecker, 16 Pa. 
269, 274. And see cases supra note 
48. 


“A return of part of the sum on 
which interest is reserved reduces 
the contract essentially to a loan of 
the residue. The formal delivery of 
the whole with the one hand, and the 
retrenchment of a part of it with the 


other . EELS) hte les, | ome Sui Dil y, a 
device to elude the statute. The mon- 
ey returned, unlike the silk gown 


sometimes exacted by a wife for join- 
ing is not a premium, but a discount.” 
Oyster v. Longnecker, supra. 


50. Taking interest in advance see 
supra §§ 130, 131. 


51. Thwaites v. Deane, 44 Hun 628, 
SeNiY Ste) 33.0) 


52. Interest from date prior.to ac- 
tual transfer of money lent as usury 
see supra §§ 123, 124. 

53. Appleton Bank v. Fiske, 8 Al- 
len (Mass.) 201; Keyes v. Moultrie, 
16 N.Y.Super. 1. 


54 See supra § 132. 


55. East River Bank v. Hoyt, 32 N. 
Y. 119, 29 How.Pr. 280; Enelish 
Lumber Co. v. Wachovia Bank & 
Leah Co., 102 S.E. 205, 179 N.C. 211, 
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held or allowed to remain with the lender may rep- 
resent a valid taking of interest in advance.°® The 
same rule has been applied where a lender fails or 
refuses to pay over to the borrower the full sum 
lent, but retains a part thereof;°7 but according to 
other authority such a failure or refusal involves 
only a breach of contract, and not usury,’* and on 
the same principle it has been held that, where a 
note providing for the highest lawful rate of inter- 
est is given for goods to be furnished, a failure to 
furnish a part thereof is merely a partial failure 
of consideration, and does not render the note usu- 
rious.°® 


[§ 135] (4) Larger Obligation Held Merely To 
Secure Actual Debt. Where a contract is made for 
the payment of a larger sum than that actually lent 
to or due from the maker, but it clearly appears 
that such contract is‘held by the creditor merely to 
secure the repayment of the actual loan or debt,°° 
as where a note is made in ignorance of the amount 
which can be borrowed, or in the “belief that the 
full face amount thereof can be obtained, but only 
a lesser sum is raised thereon, and only the sum 
so raised is claimed by the creditor as the principal 
of the loan,*! there is no usury, there being no cor- 
rupt intent to take more than a lawful return.®? 


[§ 136] h. Receiving Something Other than Mon- 
ey for Use of Money.*? Usury may be paid and re- 
ceived in property as well as in money;°* so where 
interest or compensation for a loan or forbearance 
is paid in a medium other than money, the means 
of ascertaining whether the payment exceeds the 
rate allowed by law is to reduce the medium of pay- 
ment to its equivalent in dollars,®* and if the value 
of the medium when so ascertained is more than the 
lawful rate upon the debt or obligation upon which 

the interest is paid, it amounts to the collection of 


. 
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usury.** Thus a contract of loan or forbearance 
which is made payable in a specified commodity at a 
lower price or value than its current value is usu- 
rious if the difference between the agreed price and 
the actual value exceeds lawful interest upon the 
principal sum,*? except where the debtor is given 
the option of discharging his obligation by paying 
the sum lawfully due from him within a specified 
time.*® On the other hand, where a loan contract 
specifies a usurious rate of interest, but the interest 
is made payable in a specified quantity of goods, the 
transaction is not usurious if the money equivalent 
of the goods delivered in payment does not exceed 
lawful interest on the principal sum.®® In view, 
however, of the rule that a creditor’s return need not 


_ be limited to the statutory rate where it is affected 


by a contingency putting the whole of it at hazard,*° 
a contract is ordinarily not. usurious under which 
the éreditor is to receive, in consideration of his 
loan or forbearance, property or services of uncer- 
tain value, even though the probable value is great- 
er than lawful interest,‘! unless the excess is so pal- 
pable as to show a corrupt intent to violate or evade 
the usury laws,’? or unless the contract is made 
for the purpose of such violation or evasion." 


[§ 137] i. Addition of Exchange to Interest or 
Discount’+—(1) Loan Made in One Place To Be 
Repaid in Another. A contract for the repayment 
of a loan or debt:at a place other than that at which 
it is made or incurred, or in funds of such another 
place, may, without being usurious, provide for the 
payment, in addition to interest at the highest law- 
ful rate, of the customary rate of exchange between 
the place where the loan is made or the debt is in- 
curred and the place of payment, provided the par- 
ties act in good faith, since in such ease there is 
no additional compensation to the lender for the 


pending upon the activities of a sales 


56. Taking interest in advance see 
supra §§ 130, 131. 

57. Barr’s Adm’x v. African M. E. 
Mount Pisgah Church, (N.J.Ch.) 10 
A. 287. 


58. <Auble v. Trimmer, 17 N.J.Ea. 
242; Ware v. Thompson, 13 N.J.Eq. 


66; Howell v. Auten, 2 N.J.Eq. 44. 


59. Lanier v. Union Mortg., etc., 
Co., 40 S.W. 466, 64 Ark, 39. 


60. Starling v. Hamner, 50 S.W. 
(2d) 612, 185 Ark. 930; Real Estate 
Dye eO. AV, tvOoOD, 19! A. 273, 132 Ra: 
496, 7 L.R.A. 211. See to same effect 
Gontino v. ‘Turello, 126 Aly 725, LOL 
Conn. 555; Muller v. City of Philadel- 
phia, 101 N.E. 762, 208 N.Y. 182 [mo- 
tion to am remittitur den 102 N.E. 
1107, 209 N.Y. 5207. And see case 
infra note 61. 


61. Bardwell v. Howe, Clarke (N, 
WAS. 
62. See cases supra notes 60, 61. 


Unlawful intent as essential to ex- 
istence of usury see supra §§ 66-70. 


63. Added benefits to lender from 
collateral agreements and transac- 
tions see infra §§ 147-177. 


64. Taylor v. Sturgis, 68 S.W. 538, 
29 Tex.Civ.App. 270. See Martin v. 
Reese, (Tenn.Ch.App.) 57 S.W. 419 (in 
which the lender compelled the bor- 
rower to sell to him certain land at 
tess than its real value). 


Payment in medium other than 


a gney in general see Payment §§ 39- 


65. Stewart v. 
App.) 190 S.W. 221. 

66. Stewart v. Briggs, supra. 

67. Cutler v. Johnson, 8 Mass. 266. 

68 Cutler v. How, 8 Mass. 257. 


Contract permitting debtor to avoid 
excessive interest by payment of law- 
ful sum within specified time as usu- 
rious see supra § 117. 


69. Stewart v. Briggs, 
App.) 190 S.W. 221. 
70. See supra § 115. 


71. Ala.—Jones v. Moore, 102 So. 
200, 204, 212 Ala. 248 [quot Cye]; 
Rapier v. Gulf City Paper Co., 77 Ala. 


Briggs, (Tex.Civ. 


(Tex.Civ. 


126; Wright v. McAlexander, 11 Ala. 
236 [disappr Hamer y. Harrell, 2 
Stew.&P. 323]. 


Ind.—Cross y. Hepner, 7 Ind. 359. 


N.J.—Gillette v. Ballard, 25 N.J.Eq. 
491 [aff 27 N.J.Eq. 489]. 


Bieta ke g Ve lvaincent, 20, IN/C} 
Okl.—Forman v. Needles, 188 P. 


1087, 78 Okl. 105. 


he moe eg V. Chy.nesw 1135S) C ng, 
alfite 

[a] Speculative stock without real 
market value.—Where corporate stock 
given as compensation for a loan is 
highly speculative, and has no market 
value in the real sense, its moving de- 


organization and the property of the 
corporation being not beyond the 
prospecting or promotion stage, there 
eannot be said, in the absence of any 
further showing, to be a corrupt in- 
tent to violate the usury laws, such as 
to render the transaction usurious. 
es v. Moore, 102 So. 200, 212 Ala. 

72. Ala.—Jones v. Moore, 102 So. 
200, 204, 212 Ala. 248 [quot Cye]. 

Ark.—Sapp v. Cobb, 30 S.W. 349, 
60 Ark, 367. 

Ky.—Young v. Miller, 7 B.Mon. 540; 
McGinnis v. Hart, 4 Bibb 327; Rich- 
ardson v. Brown, 3 Bibb 207; Ham- 
mond vy. Alexander, 1 Bibb 333; Reed 
v. Lansdale, Hard. 6. 


La.—Rains v. Kemp, 4 La. 318; 
Galloway v. Legan, 4 Mart.N.S. 167. 
Minn.—Johnson vy. Joyce, 97 N.W. 
113, 90 Minn. 377. 
Bet ae eat v. Wire, 6 N.J.Eq. 
Va.—Smith v. Nicholas, 8 Leigh (35 
Va.) 330; Robertson y. Campbell, 2 
Call (6 Va.) 421. 


Eng.—White v. Wright, 3 B.&C. 273, 


10 ECL. 131, 7107 Reprint "735: 

73. Wright v. McAlexander, 11 
Ala. 236. 

74 #$“Exchange in commercial law 


in general see Bills and Notes §$§ 
1442-1446; Exchange 23 C.J. p 181 
text and notes 33-37. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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loan or forbearance.7* Similarly, 
change, in addition to maximum 


may be reserved in connection with the discounting 
of a note or other obligation where it is payable at 
another place than where it is discounted,7® and 
this rule applies as well to instruments discounted 
for the makers or drawers thereof as to those dis- 
counted for payees or subsequent holders.?? 
courts will not, however, allow exchange to be used 
as a device to hide usury ;** so, although a loan made 
or debt incurred in one place is made payable in 
another, if exchange is taken with usurious intent 
the transaction is tainted with usury if the maxi- 
mum lawful return to the creditor is thereby ex- 
ceeded,’® and the inclusion or addition of a charge 
for exchange, over and above lawful interest, will 
render a loan contract usurious if the place of pay- 


75. U.S.—Buckingham yv. McLean, 
13 Hawaii 150, 14 L.Ed. 90; York 
Bank v. Asbury, 30 F.Cas.No. 18,142, 1 
Biss. 230. 

Ga.—Riley v. Olin, 9 S.E. 1095, 82 
Ga.¥31 2. 

Idaho.—Tipton v. Ellsworth, 109 P. 
134, 18 Idaho 207. 


I11.—Griffin v. Chicago Mar. Co., 52 
IM: 1130; 

Ind.—Churchman y. Martin, 54 Ind. 
380. 

Iowa.—Burrows & Prettyman v. 
Cook & Sargent, 17 Iowa 436. 


N.Y.—Cuyler v. Sanford, 13 Barb. 
339; Merritt & Myers v. Benton, 10 
Wend. 116; Williams vy. Hance & 
Mott, 7 Paige 581. 


Ohio.—Southern Bank v. Brashears, 
1 Disn. 207, 12 Ohio Dec. (Reprint) 
578. 

Tex.—Stuart v. Tenison Bros. Sad- 
dlery Co., 53 S.W. 83, 21 Tex.Civ.App. 
530. 

[a] Reason for rule.—‘“‘The reason 
why the addition of the current rate 
of exchange to the legal rate of in- 
terest does not constitute usury is, 
that the former is a just and lawful 
compensation for receiving payment 
at a place where the money is expect- 
ed to be less valuable than at the 
place where it is advanced and lent. 
And this reason exists when the lend- 
er discounts the drawer’s bill as well 
as when he buys a bill in the market 
of the payee. In neither case is it 
usury to take the regular and cus- 
tomary compensation for the loss in 
value by change of place of payment.” 
Buckingham v. McLean, 13 How. 
(U.S.) 150, 172, 14, L.Ed. 90. 


[b] Difference of exchange be- 
twem residence of creditor and that 
of debtor.—Where money secured by 
mortgage is made payable at the resi- 
dence of the debtor, the insertion in 
the mortgage of a provision for the 
difference of exchange between the 
debtor’s residence and that of the 
creditor, where the debt would be 
payable in the absence of any contra- 
ry provision, will not render the 
mortgage usurious, although if no 
place of payment were specified a 
stipulation for additional interest for 
the time alleged to be necessary to 
get the money from the residence of 
the debtor to that of the creditor 
would be usurious. Williams v. 
Hance & Mott, 7 Paige (N.Y.) 581. 

76. U.S.—McLean _ v. Lafayette 
Bank, 16 F.Cas.No. 8,888, 3 McLean 
587. 

Ind.—State Bank v. Rodgers, 3 Ind. 
3. 


Ky.—Pilcher y. Banks, 7 B.Mon. 
548, 


USURY 


the cost of ex- 
lawful interest, 


The 
7 “ye 81 
incurred. 


Miss._—Commercial Bank vy. Nolan, 
8 Miss. 508. 


Mo.—Farmers’ Bank y. Garten, 34 
Mo. 119; Merchants’ Bank v. Sassee, 
33 Mo. 350. 

N.Y.—Eagle Bank v. Rigney, 33 N. 
Y. 613; .Marvine v. Hymers, 12 N.Y. 
fee, Union Bank vy. Gregory, 46 Barb. 

Ohio.—Farmers’ Bank v. Williams, 
4 Ohio Dec. (Reprint) 69, 1 Clev.L. 
Rec. 92. Compare James Lee & Co. 
v. Hartwell, 3 Ohio Dec. (Reprint) 
225, 5 Wkly.L.Gaz. 9 (recognizing the 
rule, but holding that where, as in 
the case of bills drawn in the west on 
eastern cities, and discounted in the 
west, the money when paid by the 
acceptor in the eastern city will be 
more valuable to the holder of the 
bill in the western city than if actu- 
ally received there, the reason of the 
rule authorizing a charge for ex- 
change disappears). 


Wis.—Central Bank v. St. John, 17 
Wis. 157. 


Ont.—Bank of Montreal y. Reyn- 
olds, 25 U.C.Q:B. 352. 


And see case infra note 77. 


[a] _ Branch bank discounting note 
payable at place of main office.—Un- 
der a statute providing that nothing 
in the act relating to usury shall be 
construed to prevent any bank from 
demanding and receiving a reasonable 
premium on exchange in addition to 
interest upon all notes, bills, or ob- 
ligations payable beyond the limits 
of the county wherein the bank is lo- 
cated, where a bank’s main or princi- 
pal office is situated in one county, 
and it has a branch in another county, 
such branch in discounting a note 
payable in the county in which the 
bank’s principal office is situated is 
entitled to deduct or charge exchange 
in addition to lawful interest, the 
primary intention of the statute be- 
ing to enable a bank to charge a pre- 
mium for exchange where a note is 
payable in a different county from 
that in which it is discounted. Mer- 
chants’ Bank of St. Louis v. Sassee, 33 
Mo. 350. See to same effect Farmers’ 
Bank vy. Garten, 34 Mo. 119. 

77. Buckingham vy. McLean, 
How. (U.S.) 150, 14 L.Ed. 90. 

Discounting obligation or taking in- 
terest in advance in general see supra 
§§ 130, 131. 

78. See cases infra notes 79, 80. 


79. Andrews v. Pond, 13 Pet. (U. 
S.) 65, 10 L.Ed. 61; Mix v. Madison 
Ins. Co., 11 Ind. 117. And see cases 
infra note 80. 

[a] Excessive charge for ex- 
change.—(1) Where a bill drawn in 
one city upon a resident of another 
includes a charge of ten per cent for 
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ment is fixed elsewhere than at the place where the 
loan is made for the purpose of obtaining or con- 
cealing an excessive exaction,*® although a trans- 
action is not rendered usurious by the fact that pay- 
ment is stipulated to be made at a place, other than 
the place of the loan or debt, where the money may 
or will be worth more to the creditor than if paid 
at the place where the loan is made or the debt 
A contract providing for exchange is 
not necessarily mala fide and usurious because the 
rate of exchange at the time the contract is made is 
in favor of the place of payment rather than the 
place of the loan, since the course of exchange may 
shift before the loan or debt becomes payable.*? 
Where a charge for exchange upon the discount of 
a bill payable at a different place is made in good 
faith, the transaction is not rendered usurious by 


exchange, whereas it is alleged that 
the actual rate of exchange between 
the two points has never exceeded five 
per cent, the transaction is tainted 
with usury if the charge for ex- 
change, or any part of it, is intended 
as a cover for usurious interest, in 
which case the form in which the 
charge is attempted to be made and 
the name under which it is attempted 
to be taken will not protect the bill 
from the consequences of the usury; 
but the question whether the charge 
of ten per cent was intended as a coy- 
er for usury is exclusively for the 
jury. Andrews v. Pond, 1st Pet: 
S.) 65, 10 L.Ed. 61. (2) Amount or 
rate of exchange see infra § 140. 


80. Price v. Lyons Bank, 33 N.Y. 
55, -88 Am.D. 368; Seneca County 
Bank v. Schermerhorn, 1 Den. CNEIVE) 
133; U. S. Bank v. Davis, 2 Hill (N. 
Y.) 451; Lee v. Hartwell, 3 Ohio Dec. 
(Reprint) 225, 5 Wkly.L.Gaz. 9; Cor- 
nell v. Barnes, 26 Wis. 473: Bank of 
Montreal vy. Reynolds, 25 U;G-@°B 
(Ont.) 352. See Perkins v. Smith, 41 
Hun 47, 2 N.Y.St. 695 [aff 23 N.E. 21, 
116 N.Y. 441] (holding that taking 
exchange on a note, made payable at 
a place other than that at which it 
was made for the purpose of enabling 
the payee to exact exchange in addi- 
tion to interest, would be usurious 
but for a statute exempting private 
bankers, of which the payee was one, 
from the penalties of the usury laws). 
Compare Farmers’ & Mechanics’ Bank 
v. Parker, 37 N.Y. 148, 4 Transcr.A. 
302 (holding that where a bill is dis- 
counted by a bank at a lawful rate, 
the fact that the bank procures it to 
be drawn upon one city rather than 
another, in order that the bank may 
rediscount it and receive a more fa- 
vorable rate of exchange than would 
otherwise be possible, does not render 
the transaction usurious, such ar- 
rangement securing a legitimate ad- 
vantage to the lender bank without 
loss or extra cost to the borrower or 
drawer of the bill). 


[a] Rule applied.—Where a bank, 
being aware that a note would other- 
wise be made payable at the place 
where it is offered for discount, pro- 
cures it to be made payable at an- 
other place solely for the purpose of 
obtaining an additional charge for 
expense of collection, in addition to 
maximum lawful interest, the trans- 
action is usurious. Bank of Montreal 


v. Reynolds, 25 U.C.Q.B. (Ont.) 352. 
81. Cuyler vy. Sanford, 13 Barb. 
(N.Y.) 339. 
82. Griffin v. Marine Co. of Chica- 


go, 52 Ill. 130; Farmers’ Bank v. Wil- 
liams, 4 Ohio Dec. (Reprint) Obs. al 
Clev.L.Rec. 92. See to same effect 
as v. Sanford, 13 Barb. (N.Y.) 
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the fact that subsequently payment of the bill at 
its maturity is made at the place of the discount, 
without deduction of the amount charged for ex- 
change.*? 


Note not specifying place of payment has been 
held not to be usurious because of a provision for 
the payment of principal and interest with exchange 
on a designated distant place, where there is noth- 
ing to show that the provision was inserted with 
intent to evade the usury laws.** 


[§ 138] (2) Loan Made and Repayable in Same 
Place. Where, under the terms of a contract of 
loan or forbearance, the loan or debt is to be paid 
in the same place as that in which it is made or in- 
curred, so that there can be no exchange expense, 
the exaction of a sum, under the name of exchange, 
constitutes usury if the amount thereof, together 
with the interest, if any, payable on the principal 
sum, exceeds the rate of return permitted by law.*? 
Similarly, the exaction of a charge for exchange 
on renewal notes is usurious, on the same principle, 
where they are made payable at the same place as 
the notes of which they are a renewal, even though 
that be different from the place where the loan was 
made.8® <A lender cannot lawfully require reim- 
bursement by the borrower of expenses incurred by 
the former, before the making of the loan, on ac- 
count of exchange or the cost of bringing his money 
to the place where the loan is made,.** 


[§ 139] (3) Proceeds of Loan Taken in Form of 
Lender’s Draft. Where a borrower of money, desir- 
ing to use the money in another place than that where 
the loan is made, accepts from the lender the latter’s 
draft on such other place for the proceeds of the 
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loan, the taking by the lender of a proper amount. 
for exchange on the draft, in addition to interest. 
at the highest lawful rate on the loan, is not, in the 
absence of bad faith, usurious, but merely a law- 
ful dealing in exchange,*® except, it would seem, 
where the lender’s draft is payable only after a con- 
siderable time,’ and not even then, it has been held, 
if the amount of interest for the time the draft 
has to run, together with the exchange actually 
charged, is less than the exchange which the lender 
might properly have exacted.°° 


-[§ 140] (4) Amount or Rate of Exchange. Where 
it is proper or permissible to make a charge for 
exchange, the amount which may be charged is not 
more than a fair rate of exchange,®! and if a higher 
rate is taken it is usury.®? It is immaterial that 
the rate of exchange charged is greater than the 
cost of transporting specie between the place of 
the loan or discount and the place of payment.?® 


[§ 141] j. Compound Interest.°4—(1) Agreement 
for Interest on Interest To Become Due?°—(a) In 
General. Some confusion has been injected into 
the law relating to agreements of loan or forbear- 
ance providing in advance for the payment of com- 
pound intérest, or interest upon any installments of 
interest which shall not be paid when due, by oe- 
casional failures on the part of the courts to dis- 
tinguish between the rules of usury and considera- 
tions of supposed public policy.°® On the latter 
ground it has been held by some authorities that such 
an agreement will not be enforced, it being regarded 
as oppressive, and unduly favoring a ereditor who 
fails to collect interest when the same is due, there- 
by in the end injuring rather than benefiting the 
debtor, and so as tending to, or savoring of, usury ;°* 


Ky.—Rodes v. Blythe, 2 B.Mon. 335. 


“2 


83. Central Bank v. St. John, 17/ Bank v. Schermerhorn, 10 Paige (N. 
Wis. 157. : Yi) LOO: 
84. Smith v. Champion, 29 S.E. 160, 89. Cayuga County Bank v. Hunt, 


102 Ga. 92. 

85. U.S.—Buttrick v. Harris, 4 F. 
Cas.No. 2,256, 1 Biss. 442; McLean v. 
Lafayette Bank, 16 F.Cas.No. 8,888, 3 
McLean 587. 

Dak.—Wood v. Cuthbertson, 21 N. 
W. 3, 3 Dak. 328. 


Ind.—State Bank v. Ensminger, 7 
Blackf. 105. 

Ohio.—Parrill v. Wood, 2 Ohio Dec. 
(Reprint) 381, 2 West.L.Month. 555. 


Wis.—Cornell v. Barnes, 26 Wis. 
473; Rock County Bank v. Woolis- 
eroft,’ 16 Wis. 22; Durkee v: City 
Bank, 13 Wis. 216; Towslee v. Dur- 
kee, 12 Wis. 480. 


86. Price v. Lyons Bank, 33 N.Y. 
55, 88 Am.D. 368 [rev 30 Barb. 85]. 


87. Jacks v. Nichols, 3 Sandf.Ch. 
318 {aff 5 N.Y..178 (rev 5 Barb. 38)]. 


fa] Thus where a resident of 
Savannah loans, in New York, funds 
which he has brought from Savannah 
at an expense of nine per cent for ex- 
change, the exaction from the bor- 
rower, in addition to full lawful in- 
terest, of the payment of a part of 
such exchange expense so incurred 
renders the loan usurious. Jacks y. 
Nichols, 3 Sandf.Ch. 313 [aff 5 N.Y. 
178 (rev 5 Barb. 38)]. 


88. International Bank v. Bradley, 
19 N.Y. 245; Marvine v. Hymers, 12 
N.Y. 223; Union Bank v. Gregory, 46 
Barb. (N.Y.) 98; Cayuga County Bank 
v. Hunt, 2 Hill (N.Y.) 635; Ontario 


2 LEWIN ORE NED) Gaia 
Interest from date prior to transfer 
ore lent in general see supra §§ 
, 124. 


90. Ontario Bank v. Schermerhorn, 
10 Paige (N.Y.) 109. 

91. Andrews v. Pond, 13 Pet. (U. 
S.) 65, 10 L.Ed. 61. See Pilcher v. 
Banks, 7 B.Mon. (Ky.) 548 (holding 
that, where the value of paper dis- 
counted was uncertain, the rate of 
exchange charged might lawfully be 
increased with the length of time to 
elapse before maturity of the paper). 


92. Andrews v. Pond, 13 Pet. (U. 
S.) 65, 10 L.Hd. 61. 


93. State Bank v. Rodgers, 3 Ind. 


94. Compound interest in general 
see Interest §§ 36-38, 172-174. 


95. Power to contract in advance 
for compound interest or interest on 
interest in general see Interest § 388. 


96. See cases infra notes 97-99. 


97. Ala.—Eslava v. Lepretre, 21 
Ala. 504, 56 Am.D. 266. 


Colo.—Hochmark v. Richler, 26 P. 
818, 16 Colo. 263. 


Conn.—Rose vy. City of Bridgeport, 
17 Conn. 243; Camp v. Bates, 11 Conn. 
487. 

Ill.— Bowman vy. Neely, 37 N.E. 840, 
151 Ill. 37; Bowman v. Neely, 27 N. 
EB. 758, 187 Ill. 443; Breed, v. Baird, 
139 Tl.App. 15: 


co 


5 


eae oe v. Howland, 23 Pick. 


Mich.—Gay v. Berkey, 100 N.W. 
920, 187 Mich. 658; Voigt v. Beller, 
22 N.W. 270, 56 Mich. 140; Hoyle 'v. 
Page, 2 N.W. 665, 41 Mich. 538. 


Minn.—Lee v. Melby, 100 N.W. 379, 
93 Minn. 4; Martin v. Lennon, 19 
Minn. 67; Culbertson v. Lennon, 4 
Minn. 51; Talcott v. Marston, 3 Minn. 
339; Mason v. Callender, 2 Minn. 350, 
72 Am.D. 102. 

Mont.—Curtis v. Valiton; 3 Mont. 
153; Wilson v. Davis, 1 Mont. 183. 
See Stanford v. Coram, 67 P. 1005, 26 
Mont. 285 (recognizing the rule, and 
holding that the enforceability of a 
contract for compound interest is not 
affected by a subsequently enacted 
statute specifically authorizing the 
making of such contracts). 

Neb.—Hager v. Blake, 19 N.W. 

16 Neb. 12. peters 

N.Y.—Van Benschooten y. Lawson, 
6 Johns.Ch. 313, 10 Am.D. 333; State 
of Connecticut vy. Jackson, 1 Johns. 
Ch. 18, 7 Am.D. 471. See Quacken- 
bush v. Leonard, 9 Paige 334 (recog- 
nizing the rule, as one of public pol- 
icy, but holding it inapplicable where 
the facts are not such as to render 
the enforcement of such an agree- 
ment inequitable). 


Va.—Fultz v. Davis, 26 Gratt. (67 
Va.) 903; Childres v. Deane, 4 s 
(25 Va.) 406. evi 


W.Va.—Jarrett’s Adm’r v. Nic 
9 W.Va. 345. v. Nickell, 
Eng.—Thornhill v. 


Evans, 2 Atk. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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but it has been clearly pointed out that, correctly 
considered, the unenforceability of such an agree- 
ment on such grounds has nothing to do with the 


330, 26 Reprint 601. 
Cunliffe, 1 Ves.Jr. 99, 1 Rev.Rep. 88, 
30 Reprint 249 (where the chancellor 
said: “My opinion is in favour of in- 
terest upon interest; because I do not 
see any reason, if a man does not pay 
interest, when he ought, why he 
should not pay interest for that also. 
But I have found the Court in a con- 
stant habit of thinking the contrary; 
and I must overturn all the proceed- 
ings of the Court, if I give it’’). 

See Tallman y. Truesdell, 3 Wis. 
443 (where it was said that equity 
will refuse its aid in enforcing such 
an agreement if its terms be hard, in- 
equitable, or unconscionable). 

“Interest upon interest, promptly 
and incessantly accruing, would, as 
a general rule, become harsh and op- 
pressive. Debt would accumulate 
with a rapacity beyond all ordinary 
calculation and endurance. Common 
business cannot sustain such over- 
whelming accumulation. It would 
also tend to inflame the avarice and 
harden the heart of the creditor. 
Some allowance must be made for the 
indolence of mankind, and the casual- 
ties and delays incident to the best 
regulated industry; and the law is 
reasonable and humane, which gives 
to the debtor’s infirmity or want of 
precise punctuality, some relief in the 
same infirmity of the creditor. If the 
one does not pay his interest to the 
utmost farthing, at the very moment 
it falls due, the other will equally 
fail to demand it with punctuality. 
He can, however, demand it, and turn 
it into principal, when he _ pleases; 
and we may safely leave this benefit 
to rest upon his own vigilance, or his 
own indulgence.” State of Connecti- 
cut v. Jackson, 1 Johns.Ch. (N.Y.) 13, 
7 Am.D. 471, 474 [quot Camp vy. Bates, 
11 Conn. 487, 496] (per Chancellor 
Kent). 

[a] Under the Roman law it seems 
clear that agreements for compound 
interest were invalid. See Code 4, 32, 
38; Sokin Inst. Rom. L. p 298. 

{b] Leading case in support of the 
view that such an agreement is unen- 
forceable, as being hard and oppres- 
sive and tending to usury, is State of 
Connecticut v. Jackson, 1 Johns.Ch. 
(N.Y.) 18, 7 Am.D. 471, in which the 
opinion of the court was delivered by 
Chancellor Kent. 


$8. Conn.—Rose y. City of Bridge- 
port, 17 Conn. 243. 


Neb.—Sanford v. Lundquist, 118 N. 
W. 129, 80 Neb. 414, 18 L.R.A.N.S. 633 
[vacating op 114 N.W. 279, 80 Neb. 
408]. 

N.Y.—Kellogg v. Hickok, 1 Wend. 
521; Quackenbush v. Leonard, 9 Paige 
334, 345. 

Tenn.—Hale v. Hale, 1 Coldw. 233, 
78 Am.D. 490. 

Va.—Childres y. Deane, 4 Rand. (25 
Va.) 406, 408. 


See Wilcox v. Howland, 23 Pick. 
(Mass.) 167, 169 (where the court 
said: “The result of the doctrines up- 
on this subject seem to be, that a con- 
tract to pay compound interest is not 
usurious or void . - but that on ac- 
tion brought, interest will not be al- 
lowed on interest from the time it 
fell due, because it would savor of 
usury’’). ; 

Compare Consolidated Wagon & 
Machine Co. v. Kent, 132° P. 305, 23 
Idaho 690 (holding that a provision 
in a note for interest after judgment, 
at the same rate as fixed by statute 
for interest on judgments, is not 
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ous,®® and they 


See Waring v.fusurious, but is of no force or effect 


whatever, in view of the statute). 

“The principle of not giving effect 
to a stipulation for the compounding 
of future interest upon a debt does 
not arise from the usury laws. It is 
merely adopted as a rule of public 
policy, to prevent an accumulation of 
compound interest in favor of negli- 
gent creditors, who do not collect 
their interest when it becomes due; 
which negligence is found, in the end, 
to be an injury rather than a benefit 
to the debtor.” Quackenbush vy. Leon- 
ard, supra. 

“An agreement made at the time of 
the loan, that at the end of the year 
interest shall become principal, will 
not be allowed; not that it is usury 
and will render the contract illegal 
and void, but because the chancery 
considers it hard and oppressive and 
tending to usury.’”’ Childres v. Deane, 
supra. 

99. Colo.—Hochmark y. Richler, 26 
P. 818, 16 Colo. 263. 

Ga.—Wardlaw v. Woodruff, 165 S. 
E. 557, 175 Ga. 515; Pendergrass v. 
New York Life Ins. Co., 137 S.E. 36, 
163 Ga. 671; McCrary vy. Woodward, 
50 S.E. 941, 122 Ga. 798. See Bank of 
Lumpkin County v. Justus, 103 S.E. 
794, 150 Ga. 286; Haley v. Covington, 
92 S.E. 297, 19 Ga.App. 782 (both hold- 
ing that where interest on the princi- 
pal sum of a loan is calculated at the 
highest lawful rate to maturity, and 
added to the principal, and a note is 
given for the total, bearing interest 
after maturity, there is no usury). 
But see Howell v. Pennington, 45 S. 
E. 272, 118 Ga. 494 (holding usurious 
a transaction in which the lender took 
a note for the principal amount of a 
loan, with interest after maturity, 
and at the same time took a note for 
a sum representing interest on the 
principal sum, and interest on such 
interest). 


Iowa.—Hawley v. Howell, 14 N.W. 
199, 60 Iowa 79. 

Kan.—Jones y. Nossaman, 221 P,. 
271, 114 Kan. 886, 37 A.L.R. 317. 

Ky.—Blair y. Fraley, 189 S.W. 886, 
172 Ky. 570; Radford v. Southern 
Mut. Life Ins. Co., 12 Bush 434. 


Be pp ne 8 v. Howland, 23 Pick. 
167. 


Neb.—Sanford v. Lundquist, 118 N. 
W. 129, 80 Neb. 414, 18 L.R.A.N.S. 633 
[vacating op 114 N.W. 279, 80 Neb. 
408]; Hager v. Blake, 19 N.W. 780, 
16 Neb. 12. 

N.J.—Brown y. Vandyke, 8 N.J.Eq. 
795, 55 Am.D, 250. 


N.Y.—Kellogg v. Hickok, 1 Wend. 
521; Quackenbush y. Leonard, 9 
Paige 334. 2 

Ohio.—Taylor v. Hiestand, 20 N.E. 
345, 46 Ohio St. 345; Firestone vy. Del- 
lenbaugh, 30 OhioCir.Ct. 1, 10 Ohio 
Cin; CUNis- woos Contra, Us Ser Monts 
gage Co. v. Saff, 8 Ohio Dec. (Reprint) 
50, 5 Cine. L: Bul. 348. 


Okl.—Covington v. Fisher, 97 P. 
615, 22 Okl. 207. 

Pa.—Pawling’s Ex’rs vy. Pawling’s 
Adm’rs, 4 Yeates 220. 


$.C.—Shealy v. Cappelmann, 143 S. 
WH. 178, 145 S.C. 408. See O’Neall v. 
Bookman, 43 S.C.L. 80; Gibbs v. Chis- 
holm, 11 8.C.L. 38, 10 Am.D. 560 (both 
holding that an obligation is not 
usurious bv reason of the fact that 
under its terms, although not ex- 
pressly so providing, interest is pay- 
able upon unpaid installments of the 
interest on the principal sum). But 


question of usury.®8 
jurisdictions that such agreements are not usuri- 
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So it is held in a number of 
have been held valid and enforce- 


see Plyler v. McGee, 57 S.E. 180, 76 S. 
C. 450, 121 Am.S-R. 950 (holding that 
the collection of compound interest, 
at the full rate specified by statute, 
instead of simple interest only, is 
usury). Compare Newton vy. Wood- 
Ley, 32) Si E3153, (838 Sie dbo eS. Canta 
(where, the court being equally divid- 
ed, a judgment was affirmed that a 
note providing for the payment in ad- 
vance of interest on the principal sum 
at the highest lawful rate, and that 
unpaid interest should draw interest 
at the same rate, was not usurious); 
Carolina Sav. Bank vy. Parrott, 8 S.E. 
199, 30 S.C. 61 (holding that, under a 
statute declaring that no greater rate 
of interest than seven per cent per 
annum shall be taken, except on writ- 
ten contracts wherein by agreement 
interest not exceeding ten per cent 
may be charged, where a note bear- 
ing lawful interest to maturity is dis- 
counted at ten per cent on interest to 
accrue, the discount to the extent of 
the three per cent excess over seven 
per cent on the interest to accrue is 
usurious). 


S.D.—Goodale v. Wallace, 103 N.W. 
651, 19, S.D. 405, 117. Am.S.R. 962, 9 
Ann.Cas. 545. 

Tenn.—Woods v. Rankin, 2 Heisk. 
Ne Roe v. Hale, 1 Coldw. 233, 78 Am. 


Tex.—Crider v. San Antonio Real 
Estate, Bldg. & Loan Ass’n, 35 S.W. 
104% 89 Tex. 597 [disappr Brown v. 
Crow, (Civ.App.) 29 S.W. 653]; Miner 
v. Paris Exchange Bank, 53 Tex. 559; 
Lewis v. Paschal’s Adm’r, 37 Tex. 315; 
Andrews v. Hoxie, 5 Tex. 194: Stan- 
ford v. U. S. Inv. Corporation, (Civ. 
App.) 272 S.W. 568; Shear Co. v. Hall, 
(Civ.App.) 215 S.W. 567 [rev on other 
grounds (Commn.App.) 235 S.W. 195]; 
Hillsboro Oil Co. v. Citizens’ Nat. Bank 
of Hillsboro, 75 S.W. 336, 32 Tex.Civ. 
App. 610; Geisberg v. Mutual Bldg. 
& Loan Ass’n, (Civ.App.) 60 S.W. 478 
[dist Parks v. Lubbock, 51 S.W. 322, 
92 Tex. 635]; Martin v. Land Morte. 
Bank of Texas, 23 S.W. 1032, 5 Tex. 
Civ.App. 167. See Mills v. Johnston, 
23 Tex. 329 (dictum). Compare Both- 
well v. Farmers’ & Merchants’ State 
Bank & Trust Co. of Rusk, Texas, 30 
SEW:((2a)\ 428959120 Dex Wee 7ee Alas: 
1480 [rev (Civ.App.) 19 S.W.(2d) 923] 
(holding that a note expressly provid- 
ing for the payment of interest in 
advance, and for interest on interest 
not paid in advance, is usurious). 


Wash.—Blake vy. Yount, 84 P. 625, 
42 Wash. 101, 114 Am.S.R. 106. 


W.Va.—Jarrett’s Adm’r v. Nickell, 
9 W.Va. 345. 


pcre. ote v. Truesdell, 3 Wis. 


Eng.—Le Grange v. Hamilton, 2 
H.Bl. 144, 4 T.R. 618, 100 Reprint 
1205. 

And see cases infra notes 1, 2. 


“Compound interest has nothing to 
do with the question of usury. It is 
illegal upon a different principle. In- 
terest annually compounded, and add- 
ed to the principal, does not give the 
creditor more than . [the statu- 
tory rate] for his money; and, unless 
a rate of interest greater than that 
be taken, there is no usury.” Kellogg 
v. Hickok, 1 Wend. (N.Y.) 521. 


“There can be no plainer legal 
proposition stated than that com- 
pound interest is not usury. .. . It 
is plain that the computation of inter- 
est upon interest, turned into princi- 
pal, does not increase the rate of in- 
terest upon the amount of the orig- 
inal loan. Indeed, the cases which 
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able, provided the rests or periods for ecompound- 
ing are not so frequent as to indicate an intention 
of violating or evading the usury laws,? and under 
some statutes are specifically authorized.* 
few jurisdictions, however, agreements for interest 
upon unpaid installments of interest to become due 
are held usurious if they will result in a return to 
the creditor exceeding simple interest at the high- 


hold that interest upon interest is not 
allowable, concede generally that this 
does not constitute usury. It is disal- 
lowed upon a principle of supposed 
public policy, being regarded as a 
hard, oppressive exaction in favor of 
negligent creditors, and tending to 
usury.” Hale v. Hale, 1 Coldw. 
(Tenn.) 233, 235, 78 Am.D. 490. 492. 

[a] Where face amount of note 
represents principal and interest to 
maturity (1) even at the highest law- 
ful rate, the note is not rendered 
usurious by a provision for interest 
on such face amount at a lawful rate 
after maturity. Bank of Lumpkin 
County v. Justus, 103 S.E. 794, 150 
Ga. 286; McCrary v. Woodward, 50 S. 
BH. 941, 122 Ga. 793; Haley v. Coving- 
ton, 92 S.E. 297, 19 Ga.App. 782; Blair 
v. Fraley, 189 S.W. 886, 172 Ky. 570; 
Merchants’ & Planters’ Bank v. Cas- 
ton, 52 So. 633, 97 Miss. 309; Coving- 
ton v. Fisher, 97 P. 615, 22 Okl. 207; 
Goodale v. Wallace, 103 N.W. 651, 19 
S.D. 405, 117 Am.S.R. 962, 9 Ann.Cas. 
545. (2) Including interest in face 
amount of note as taking interest in 
advance see supra § 130 note 20 [a]. 

[b] Where interest is payable at 
intervals iess than a year.—(1l) A 
stipulation that interest on the prin- 
cipal sum of a debt, which interest 
is payable in installments at intervals 
less than a year, as semiannually, 
quarterly, or monthly, shall bear in- 
terest if not paid when due does not 
offend against the usury statutes. 
Wardlaw v. Woodruff, 165 S.E. 557, 
175 Ga. 515; Pendergrass v. New 
York Life Ins. Co., 137 S.E. 36, 163 
Ga. 671; Hawley v. Howell, 14 N.W. 
199, 60 Iowa 79; Ragan y. Day, 46 
Iowa 239; Radford vy. Southern Mut. 
fates Ins Co. ¥2. Bush. (Ky. “434; 
Brown v. Vandyke, 8 N.J.Eq. 795, 55 
Am.D. 250. (2) Interest payable at 
intervals less than a year as usurious 
see supra § 113. 

1. Dak.—Hovey v. Edmison, 22 N. 
W. 594, 3 Dak. 448. 

Ga.—Williams v. Forman, 123 S.E. 
20, 158 Ga. 89; Union Sav. Bank, etc., 
Co. v. Dottenheim, 34 S.E. 217, 107 Ga. 
606; Merek v. American Freehold 
Land. Mortg. Co., 7 S.B. 265, 79 Ga. 
213; Neel v. Young, 78 Ga. 342; Scott 
v. Saffold, 37 Ga. 384; Pinckard v. 
Ponder, 6 Ga. 253. 

Iowa.—Ragan v. Day, 46 Iowa 239. 

Ky.—Hall v. Scott, 13 S.W. 249, 90 
Ky. 340, 11 Ky.L. 819; Foley v. Hook, 
113 S.W. 105; Mastin v. Cochran, 76 
Sow o40, 2b) Key.Ln 712, 

N.Y.—Mount v. Suydam, 4 Sandf. 
Ch. 399. See Quackenbush v. Leonard, 
9 Paige 334 (holding such an agree- 
ment enforceable where the facts 
were not such aS to make its enforce- 
ment inequitable). 

Okl1.-—Covington v. Fisher, 97 P. 615, 
22 Okl. 207. 

Bien ne v. Pawling, 4 Yeates 
220. 

S.cC.—Tate v. Lenhardt, 96 S.E. 720, 
110 S.C. 569; Newton v. Woodley, 32 
SB 531, 330 8-H. 1, 55'S:C. 1325. Baum 
v. Riley, 30 S.E. 713,.53 S.C. 32. 

$.D.—Goodale v. Wallace, 103 N.W. 
651, 19 S.D. 405, 117 Am.S.R. 962, 9 
Ann.Cas. 545. 


 USURY 


In a 


statutes.® 


Tenn.—Woods v. Rankin, 2 Heisk. 
46; Hale v. Hale, 1 Coldw. 233, 78 Am. 
D. 490. 

Wash.—Blake v. Yount, 84 P. 625, 
42 Wash. 101, 114 Am.S.R. 106. 


{a] In Arkansas it is held that an- 
ticipatory agreements for compound 
interest are enforceable under the 
peculiar wording of Mansfield Dig. § 
4733, which reads as follows: “The 
parties to any contract, whether the 
same be under seal or not, may agree 
in writing for the payment of inter- 
est not exceeding ten per centum per 
annum on money due or to become 
due.’”’ Carney v. Matthewson, 109 S. 
W. 1024, 86 Ark. 25; Helena First 
Nat. Bank v. Waddell, 85 S.W. 417, 74 
Ark. 241; Vaughan v. Kennan, 38 Ark. 
114; Wallis & Bro. v. Lehman, 36 Ark. 
569; Portis vy. Merrill, 33 Ark. 416; 
Magruder v. State Bank, 18 Ark. 9; 
Turner v. Miller, 6 Ark. 463. See 
Grider v. Driver, 46 Ark. 50 (applying 
the rule, where interest on a loan at 
the highest lawful rate for two years 
was added to the principal, and, in 
the form of a note for two years, the 
whole sum was made to bear interest 
after maturity). 

{b] In Philippine Islands it is held 
that the contracting parties may stip- 
ulate that interest to become due up- 
on the principal sum of a debt shall 
become a new principal debt from the 
time it becomes due, and draw inter- 
est until paid, and that such interest 
upon interest is not to be considered 
in determining whether the contract 
is usurious. Valdezco v. Francisco, 
52 Philippine 350; Villaruel v. Alvay- 
da, 46 Philippine 277; Government of 
the Philippine Islands v. Schenkel, 43 
Philippine 616. 

2. First Nat. Bank v. Waddell, 85 
S.W. 417, 74 Ark. 241, 4 Ann.Cas. 818. 
See Lesser-Goldman Cotton Co. v. 
Merchants’ & Planters’ Bank, 30 S.W. 
(2d) 215, 182 Ark. 150 (holding it un- 
lawful to charge eight per cent inter- 
est, compounded monthly). 


3. See statutory provisions; 
cases infra this note. 


[a] Compounding at same rate as 
interest on principal.—A statute pro- 
viding that the parties to a contract 
whereby any debt is secured to be 
paid may agree that if the interest on 
such debt is not punctually paid it 
shall become a part of the principal, 
and thereafter bear the same rate of 
interest as the principal debt, inhibits 
any agreement for interest on inter- 
est at a higher rate than the principal 
bears. Yndart v. Den, 48 P. 618, 116 
Cal. 533, 58 Am.S.R. 200 [dist Thomp- 
Sony. Gornervo .e. 900, 04 Cally 168: 
43 Am.S.R. 81]; Dean v. Applegarth, 
4 P. 375, 65 Cal. 391; Savings & Loan 
Society v. Horton, 68 Cal. 105. 


{b] Compounding not oftener than 
once a year.—(1) Under a statute 
permitting parties to contract in writ- 
ing for the payment of interest on in- 
terest, but providing that interest 
shall not be compounded oftener than 
once a-year, the compounding of in- 
terest more often than once a year 
constitutes taking interest at a high- 
er rate than that permitted by law, 
even though: the rate of interest stip- 


and 
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est lawful rate on the principal amount of the loaa 
or debt,* as where the stipulated rate of interest on 
the principal is the highest rate permitted by law, 
since in such ease the payment of interest on inter- 
est would necessarily result in exceeding simple 
interest at a lawful rate;* and agreements for in- 
terest on interest are expressly prohibited by some 
In still other jurisdictions a distinction 


ulated is less than the maximum rate 
specified by statute. Citizens’ Nat. 
Bank of Kansas City, Missouri, v. 
Donnell, 25 S.Ct. 49, 195 U.S. 369, 49 
ibd. 238) [afte 72 SW 99255) 1.72" sMies 
384]; Western Storage & Warehouse 
Co. v. Glasner, 68 S.W. 917, 169 Mo. 
28. (2) Compounding interest oftener 
than once a year is accordingly ille- 
gal, but it is not of itself usury. 
Whitworth v. Davey, 216 S.W. 736, 
279 Mo. 672._ 

4 Kimbrough v. Lukins, 70 Ind. 
373. See Haines v. Commercial Mortg. 
C0.5255. Bi 805,5254;, P4956,5 200 (Cale 
609, 538 A.L.R. 725; Penziner v. West 
American Finance Co., (Cal.App.) 14 
P.(2d) 810 (both holding that interest 
may be compounded if the interest 
payable as a result of such compound- 
ing process does not exceed the high- 
est lawful rate on the principal, but 
not if such lawful rate is exceeded). 
And see cases infra note 5. 


[a] Although rate specified in note 
is less than lawful maximum, a pro- 
vision for interest on unpaid interest 
renders the note usurious if the total 
amount payable as interest as a re- 
sult of the compounding process ex- 
ceeds the lawful rate per annum upon 
the principal sum. Kimbrough vy. 
Lukins, 70: Ind. 373. 


5. Martin v. Kuchler, 299 P. 52, 
212 Cal. 586; Curtis vy. Thaxter, 268 
P. 630, 204 Cal. 439; Haines v. Com- 
merelal. Mortg:” Co. 255) Plvs0d, "254 
P9565. 200 ‘Cal. "609%, 53 ASPAR. = (25e 
English v. Culley, 259 P. 355, 85 Cal. 
ee 291; Burns v. Anderson, 68 Ind. 


6 See statutory provisions; and 
cases infra this note. Compare Og- 
den v. Bradshaw, 152 N.W. 654, 1506 
N.W. 399, 161 Wis. 49 (holding that, 
under a statute providing, ‘In the 
computation of interest upon any 
bond, note, or other instrument or 
agreement interest shall not be com- 
pounded, nor shall the interest there- 
on be construed to bear interest un- 
less an agreement: to that effect is 
clearly expressed in writing and sign- 
ed by the party to be charged there- 
with,” interest on interest is not re- 
coverable on a mortgage note provid- 
ing for interest on the principal sum 
at eight per cent until maturity, and 
for interest at ten per cent on the 
principal and all unpaid installments 
of interest after they severally ma- 
tured, and that only simple interest 
on the principal should be allowed). 


[a] Statute construed.—A statute 
providing that “in the computation of 
interest upon any bond, note, or other 
instrument or agreement, interest 
shall not be compounded. But any 
contract to pay interest not usurious 
upon interest overdue shall not be 
construed to be usury” refers, in its 
first clause, to a contract or promise 
to pay interest upon any unpaid in- 
stallment of interest which is not yet 
due, and prohibits such contracts and 
promises, as distinguished from the 
cone potrines to in the second 
clause o e statute. Lee v. Mel 
100 N.W. 379, 93°Minn. 4 ie 


Statutory prohibition of compound 


interest on small loans see infra text 
and note 11. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is made between those contracts which stipulate 
for compounding interest during the whole term of 
the loan, and payment of the whole amount of in- 
terest at the maturity of the principal, and those 
contracts which provide for periodic payments or 
installments of interest with a provision for inter- 
est from the date of default upon any installment 
remaining unpaid,’ contracts of the former char- 
acter being held usurious,* while those of the latter 
character are held not to be usurious,? in view of 
the general rules relating to obligations for the 
payment of excessive interest on a contingeney un- 
der the debtor’s control and from-which he can 
relieve himself of liability by complying with the 
terms of the contract.!? 


Under a “small loans” statute, prohibiting the 
compounding of interest on such loans, a contract 
requiring the payment of interest on any unpaid 
installment of principal or interest on such a loan 
is usurious.!2 


[§ 142] (b) Interest Notes or Coupons Bearing 
Interest after Maturity. It is generally held, even 
in jurisdictions in which the general rule obtains 
that a prior agreement for compound. interest, or 
interest on interest to become due, is usurious or 
unenforceable,!? where it has been referred to as 
an “illogical exception” to that rule,!® that a pro- 
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vision in a separate interest note or coupon, given 
for interest on the principal sum of a debt or ob- 
ligation, for interest on such note or coupon after 
its maturity does not constitute usury, but is valid 
and enforceable,4* except where the compounding 
of interest is prohibited or restricted by statute.1% 
In Nebraska, however, the rule obtains that a pro- 
vision for interest on an interest note or coupon 
is unenforceable if the entire sum payable as inter- 
est on the principal debt and on such note or cou- 
pon exceeds simple interest on the principal at the 
highest lawful rate,!® as where the interest note 
or coupon itself represents interest on the principal 
at the highest lawful rate, the provision for interest 
on the coupon necessarily causing such rate to be 
exceeded,’ but that there is no usury where the 
interest rates on the principal sum and on the in- 
terest note or coupon are such that lawful simple 
interest on the principal is not exceeded.1* 


[§ 143] (2) Agreement for Interest on Interest 
Due and Unpaid!®—(a) In General. Where law- 
ful interest has become due under a contract of loan 
or forbearance, and is unpaid, an agreement be- 
tween the parties for the payment of interest at 
a lawful rate on such overdue interest, in consid- 
eration of the creditor’s forbearance to compel im- 
mediate payment thereof, is enforceable, and not 
usurious,?° as where an account, including interest, 


7. See cases infra notes 8, 9. 

8. Drury v. Wolfe, 25 N.E. 626, 134 
Ill. 294 [aff 34 Ill.App. 23]; Palm v. 
Fancher, 48 So. 818, 93 Miss. 785; 
Perkins v. Coleman, 51 Miss. 298; Cox 
v. Brookshire, 76 N.C. 314 [dist Bled- 
Soe v. Nixon, 69 N.C. 89]. See First 
Nat. Bank of Galesburg v. Davis, 108 
Ill. 633 (holding a transaction usuri- 
ous in which the amount of the prin- 
cipal sum lent, together with interest 
thereon for one year, and interest on 
the interest, were all included in and 
as the face amount of the note). 

9. Merchants’ & Planters’ Bank v. 
Caston, 52 So. 633, 97 Miss. 309 [overr 
Carter v. Holloway, 28 So. 941]; Palm 
v. Fancher, 48 So. 818, 93 Miss. 785; 
Cox v. Brookshire, 76 N.C. 314; Bled- 
soe v. Nixon, 69 N.C. 89, 12 Am.R. 642; 
Kennon vy. Dickins, 1 N.C. 435, 2 Am. 
D. 642. See Carney v. Mathewson, 109 
S.W. 1024, 86 Ark. 25; Crider v. San 
Antonio Real Hstate, Bldg. & Loan 
Ass'n, 35 S.W. 1047, 89 Tex. 597 (both 
recognizing the rule). 

10. ExcesSive interest on con- 
tingency under debtor’s control in 
general see supra §§ 117-122. 


1l. Fishburne y. Hartsfield Loan & 
Savings Co., 145 S.E. 495, 38 Ga.App. 
784. 


12. See supra § 141. 


13. Lee v. Melby, 100 N.W. 379, 93 
Minn. 4. 

14. Ala.—Stickney v. Moore, 19 So. 
76, 108 Ala. 590; Guin v. New England 
Mortg. Security Co., 8 So. 388, 92 Ala. 
135, 

Fla.—Graham v. Fitts, 43 So. 512, 
53 Fla. 1046, 13 Ann.Cas. 149. Com- 
pare County Commissioners of Colum- 
bia County v. King, 13 Fla. 451 (hold- 
ing that there was no usury where in- 
terest coupons, representing interest 
at eight per cent per annum on the 
principal sum, stipulated for interest 
at eight per cent per annum after 
their maturity, since interest at eight 
per cent with interest thereon at eight 
per cent would not exceed ten per 
cent per annum, the lawful maximum 
rate, on the principal sum). 


Ill.— Abbott v. Stone, 50 N.B. 328, 
172 Ill. 634, 64 Am.S.R. 60 [aff 70 Ill. 
App. 671]; Benneson v. Savage, 22 N. 
E. 838, 130 Ill. 352; Bowman y. Neely, 
46 Ill.App. 139 [aff 37 N/E. 840, 151 
LONE sea 

Iowa.—Hawley vy. Howell, 14 N.W. 
199, 60 Iowa 79. 

La.—Scottish-American Mortg. Co. 
Va Ogden, 21sSoy 116. 49 TaaAmme oo. 

Minn.—Lee_y. Melby, 100 N.W. 379, 
93 Minn. 4; Welsh v. First Div. St. 
Paul & Pacific R. Co., 25 Minn. 314. 

S.C.—Heyward v. Williams, 41 S.E, 
550, 638 S.C. 470. 

Tex.—Crider vy. San Antonio Real 
Estate, etc., Assoc., 35 S.W. 1047, 89 
Tex. 597; Ferguson v. Plainview Nat. 
Bank, (Civ.App.) 42 S.W.(2d) 834. 


15. See statutory provisions; and 
cases infra this note. 


{a] In Idaho, under Rey. St. § 1265, 
providing that. compound interest is 
not allowed, except that a debtor may 
agree to pay interest upon interest 
overdue at the date of such agree- 
ment, coupon notes, given for inter- 
est upon the principal sum of a debt, 
which by their terms draw interest 
after maturity, are usurious, being in 
contravention of the statute. Ver- 
mont L. & T. Co. v. Tetzlaff, 53 P. 104, 
6 Idaho 105; Vermont L. & T. Co. v. 
Hoffman, 49 P. 314, 5 Idaho 376, 95 
Am.S.R. 186, 37 L.R.A. 509. 


[b] In Missouri, under Rev. St. 
(1909) § 7185, prohibiting compouna- 
ing interest oftener than once a year, 
a provision in semiannual interest 
coupon notes for interest from their 
maturity in case of their nonpayment 
is void, but it does not make the cou- 
pons usurious or void. Whitworth vy. 
Davey, (App.) 185 S.W. 241. 


16. Lewis Inv. Co. v. Boyd, 67 N. 
W. 456, 48 Neb. 604. And see cases 
infra note 17. 


17. Mathews v. Toogood, 41 N.W. 
130, 25 Neb. 99 [mod 37 N.W. 265, 23 
Neb. 536, 8 Am.S.R. 131]. See Rose v. 
Munford, 54 N.W. 129, 36 Neb. 148 
(holding that in such a case the con- 


tract is not usurious, ‘but that no in- 
terest will be allowed on the coupon). 


18. Lewis Inv. Co. v. Boyd, 67 N. 
W. 456, 48 Neb. 604; Richardson v. 
Campbell, 51. N.W. 753, 34 Neb. W181. 
33 Am.S.R. 633 [mod 43 N.W. 405, 27 
Neb. 644, 11 L.R.A. 189]; Murtagh v. 
Thompson, 44 N.W. 451, 28 Neb. 358. 


19. Power to contract for interest 
on interest due and unpaid in general 
see Interest § 37. 


20. See cases infra this note; and 
notes 21-23. 


[a] Interest at highest lawful rate. 
—(1) An agreement to pay interest 
on an unpaid installment of interest 
on a loan bearing the highest lawful 
rate is valid and enforceable. Haines 
v. Commercial Mortgage Co., 255 P. 
805, 254 P. 956, 200 Cal. 609, 53 A.L.R. 
725. (2) Interest already lawfully 
matured may, together with the prin- 
cipal, thereafter bear interest at the 
highest lawful rate, without render- 
ing the transaction usurious. Morgan 
v. Rogers, 266 S.W. 273, 166 Ark. 327; 
Bothwell v. Farmers’ & Merchants’ 
State Bank & Trust Co. of Rusk, Tex., 
3.0459. We(20)F 289.) 120% exj IeeTGnANEAaR, 
1480 [rev (Civ.App.) 19.S.W.(2d)°923). 
(3) The fact that the principal sum 
of a debt bears interest at the high- 
est rate authorized by law, and that 
the interest agreed to be paid upon 
interest installments which are due 
and unpaid is at the highest rate au- 
thorized by law, does not render the 
agreement usurious. Sanford Vv. 
Lundquist, 118 N.W. 129, 80 Neb. 414, 
18 L.R.A.N.S. 633 [vacating op 114 N. 
W. 279, 80 Neb. 408]. 


[b] Necessity of new considera- 
tion.— (1) While an agreement to pay 
interest on an unpaid installment of 
interest may lawfully be made after 
maturity of such installment, it must 
be upon a new consideration. Haines 
v. Commercial Mortgage Co., 255 P. 
805, 254 P. 956, 200 Cal. 609, 53 A.L.R. 
725. (2) So, where there was no orig- 
inal proniise or agreement to pay com- 
pound interest, an agreement made 
after principal and interest have be- 
come due for the payment of interest 
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is settled, and interest is agreed to be paid on the 
balance, or a note, bearing interest, is given for the 
principal of a loan or debt and interest thereon to 
the date of the note,?! or where a separate interest- 
bearing note is given for an installment of interest 
or where periodic balances are 
struck in an active account, and interest then due 
is included in each balance stated,** subject, how- 
ever, to the general rules relating to the computation 
of interest in stating accounts,?4 and unless the 
compounding or renewing is so frequent or other- 
wise unreasonable as to indicate a disposition not 
to relend in good faith, but to oppress the debtor 
and, by the device of rapid renewals, to evade the 
Such an agreement for interest on un- 
paid interest may validly be made by parol,”® except, 
it seems, where the debt is secured by mortgage on 


22 


due and unpaid, 


usury laws.?° 


on the interest due, and an immedi- 
ate payment and settlement of the 
whole debt on that basis, is illegal 
and usurious, there being no_ in- 
dulgence or forbearance granted for 
the future, or any other consideration 
for the agreement to pay interest on 
interest. Ward y. Brandon, 1 Heisk. 
(Tenn.) 490. 

21. U.S.—O’Toole v. Meysenburg, 
Zoey, 1911163 C.ClA. 84 7ifcertiden 39 
S.Ct. 136, 248 U.S. 583, 68 L.Ed. 432]; 
Porter v. Price, 80 F. 655, 26 C.C.A. 
70; Oliver v. Decatur, 18 F.Cas.No. 
10,495, 4 CranchC.c. 461. 

Ala.—Gross v. Coffey, 20 So. 428, 
111 Ala. 468; Eslava v. Lepretre, 21 
Ala. 504, 56 Am.D. 266. 

Ark.—Morgan v. Rogers, 266 S.W. 
273, 166 Ark. 327; Grider v. Driver, 
46 Ark. 50; Wallis v. Lehman, 36 Ark. 
569; Magruder v. State Bank, 18 Ark. 
9; Turner v. Miller, 6 Ark. 463. 


Colo.—Hochmark vy. Richler, 26 P. 
818, 16 Colo. 263. 


Conn.—Meeker v. Hill, 23 Conn. 574; 
Camp v. Bates, 11 Conn. 487. 


Ga.—Ellard v. Scottish-American 


NOLES CO. 2a, See S93,, 9% Gao 3295 
Merck vy. American Freehold Land 
MORES CO! lay is.F.6 21005) 09 Ga. alee 


Pinckard v. Ponder, 6 Ga. 253. 


Idaho.—Musser v. Murphy, 286 P. 
618, 49 Idaho 141. 

Ill—Drury v. Wolfe, 25 N.E. 626, 
134 Ill. 294; Gilmore v. Bissell, 16 N. 
EK. 925, 124 Ill. 488; McGovern y. Un- 
LONG Viti=, line Cos, LOSe ULI a Lo bl: 
Thayer v. Wilmington Star Min. Co., 
105 Ill. 540; Breed v. Baird, 139 Ill. 
App. 15; Bowman v. Neely, 46 Ill.App. 
oO batt es 7 INE. 840, Lot Ll 371. 


Ind.—Grimes vy. Blake, 16 Ind. 160; 
Niles v. Sinking Fund Com’rs, 8 
Blackf. 158. 

Kan.—Jones v. Nossaman, 221 P. 
Cele KOATIN COCO OU Anka Eten tail. 

Ky.—Rodes vy. Blythe, 2 B.Mon. 335. 
th oe v. Henderson, 2 La.Ann. 

Me.—Otis v. Lindsey, 
Doe v. Warren, 7 Me. 48. 

Md.—Banks v. McClelian, 
62, 87 Am.D. 594; 
Pherson, 3 Gill 408. 


Mass.—Quimby v. Cook, 10 Allen 
32; Ferry v. Ferry, 2 Cush. 92; Von 
Hemert v. Porter, il Metc. 210; Wil- 
cox v. Howland, 23 Pick. 167. 


Mich.—Gay v. Berkey, 100 N.W. 
920, 187 Mich. 658; Hoyle v. Page, 2 
N.W. 665, 41 Mich. 533. 


Minn.—Mason y. Callender, 2 Minn. 


10 Me. 315; 


24 Md. 
Frzhugh v. Mc- 
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350, 72; Am:D,; 102. 
RS ga v. Coleman, 51 Miss. 


Mo.—Gunn v. Head, 21 Mo. 432. 


Mont.—Stanford v. Coram, 67 P. 
1005, 26 Mont. 285. 

Neb.—Sanford v. Lundquist, 118 N. 
W. 129, 80 Neb. 414, 18 L.R.A.N.S. 
633 [vacating 114 N.W. 279,.80 Neb. 
408]; Keiser v. Decker, 45 N.W. 272, 
29 Neb. 92. 

N.Y.—Young vy. Hill, 67 N.Y. 162, 23 
Am.R. 99; Goodrich v. Clute, 3 NeY¥-S. 
102, 50 Hun 605 [aff 22 N.E. 1129, 117 
N.Y. 633]; 'Tylee v. Yates, 3 Barb. 
222; Toll v. Hiller, 11 Paige 228; Van 
Benschooten vy. Lawson, 6 Johns.Ch. 
313, 10 Am.D. 333. 


N.C.—Holland v. Mosteller, 
C. 582. 

Ohio.—Taylor v. Hiestand, 20 N.E. 
345, 46 Ohio St. 345; Fobes v. Cant- 
field, 3 Ohio 17. 


Or.—Hathaway v. Meads, 4 P, 519, 
11 Or-'66: 

Pa.—Stokely v. Thompson, 34 Pa. 
210; Bura v, Thompson, 2: Pa.L.J. 143. 


Tenn.—Sinclair v. Peebles, 5 Coldw. 
584; Parham v. Pulliam, 5 Coldw. 
497; Hale v. Hale, 1 Coldw. 233, 78 
Am.D. 490. 


Tex.—Miner v. Paris Exch. Bank, 
53 Tex. 559; Mills v. Johnston, 23 
Tex. 308. 

Va.—Pindall v. Marietta Bank, 10 
Leigh (37 Va.) 481; Childers v. Deane, 
4 Rand. (25 Va.) 406; Brown y. Brent, 
1 Hen.&M. (11 Va.) 4. 


W.Va.—Barbour v. Tompkins, 7 S. 
Ry deol OWavia. 4005 sie a Nose bos 
Stansbury’s Adm’r y. Stansbury, 24 


51 N. 


W.Va. 634; Craig v. McCulloch, 20 
W.Va. 148; Genin v. Ingersoll, 11 W. 
Va. 549. 


NWew note representing principal 
sum and compound interest see infra 
§ 144. 

22. Wilcox v. Howland, 23 Pick. 
(Mass.) 167; Goodrich v. Clute, 3 N.Y. 
S., 102, [aff 22, N.B. 1129, 127 Ney. 6338); 
Craig v. McCulloch, 20 W.Va. 148. ' 


23. U.S.—Timberlake v. First Nat. 
Bank, 43 F. 231. 


Ark.—Helena First Nat. Bank v. 
Waddell, 85 S.W. 417, 74 Ark. 241. 


Ill.—McFadden vy. Fortier, 20 Il. 
509. 

Iowa.—Isett v. Oglevie, 9 Iowa 313. 
Areiper mma 3 v. Hickok, 1 Wend. 


Va.—Fultz 


v. Davis, 26 Gratt. (67 
Va.) 9038. . 


i ae 
a 
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real estate which is chargeable for the interest agreed 
to be paid.27_ Where, however, the unpaid interest on 
the principal sum exceeds the lawful rate, a new 
note, bearing interest, for the amount of such in- 
terest and principal,?® or a separate interest-bearing 
note for such interest,?° is affected with usury, ex- 
cept where the statute otherwise provides.®° 


[§ 144] (b) Note Including Interest on Interest 
Pagt Due. An interest-bearing promissory note, giv- 
‘en for a sum representing a debt or obligation past 
due together with compound interest thereon, or 
interest on unpaid interest on the principal, has in 
some cases been held usurious,*! or unenforceable, 
as lacking consideration ;*? 
jurisdictions such a note is held valid and enforce- 
able, the consideration for the promise to pay the 
compound interest included in the note being found 


but in a number of 


Eng.—Eaton v. Bell, 5 B.&Ald. 34, 
7 E.C.L. 30, 106 Reprint 1106; Ex p. 
Bevan, 9 Ves.Jr. 223, 32 Reprint 588. 


24 See Interest § 173. 

25. Rodes vy. Blythe, 2 B.Mon. 
CYS )e ooo. 

26. Sanford v. Lundquist, 118 N. 


W. 129, 80 Neb. 414, 18 L.R.A.N.S. 633 
[vacating op 114 N.W. 279, 80 Neb. 
408]; Young v. Hill, 67 N.Y. 162;°23 
Am.R. 99. But see Van Benschooten 
Vv. Juawsons 6. Johns, Ch, JON iY.) sddlos 
10 Am.D. 333 (contrary dictum). 


Young v. Hill, 67 N.Y. 162, 23 
Am.R. 99; Brown vy. Barkham, 1 P. 
Wms. 652, 24 Reprint 555. 


28... Simpson v. Evans, 46 N.W. 908, 
44 Minn. 419 [dist Martin vy. Lennon, 
19 Minn. 67]; Dunman v. Harrison, 
(Tex.Civ.App.) 41 S.W. 499. 


29. Weaver v. Kearny & Blois, 17 
La.Ann. 326, 

30. See statutory provisions; 
cases infra this note. 

{a] In Louisiana, under a statute 
providing that the amount of con- 
ventional interest shail in no case 
exceed eight per cent, but providing 
further that the owner of any promis- 
sory note, bond, or written obliga- 
tion for the payment of money shall 
have the right to collect the whole 
amount thereof notwithstanding the 
note, bond, or obligatign may include 
a greater rate of interest or discount 
than eight per cent per annum, pro- 
vided it does not bear more than eight 
per cent per annum after maturity, a 
note in'the face amount of which is 
included a sum for interest at a rate 
exceeding eight per cent per annum is 
collectable, and not usurious, so long 
as it does not bear interest after ma- 
turity at a rate exceeding eight per 
cent. Citizens Discount & Invest- 
ment Co. v. Brennan, 5 La.App. 402; 
Hailes v. Hynson, 12 La.App. (Or- 
leans) 327; Heymann v. Reynolds, 12 


and 


La.A. (Orleans) 287. 
31. Burns v. Anderson, 68 Ind. 
181; Simpson v. Evans, 46 N.W. 908, 


44 Minn. 419 [dist Martin v. Lennon, 
19 Minn. 67]; Childers v. Deane, 4 
Rand. (25 Va.) 406; Stansbury v. 
Stansbury, 24 W.Va. 634. See Ward 
v. Brandon, 1 Heisk. (Tenn.) 490 
(to same effect). See Kimbrough v. 
Lukins, 70 Ind. 8738 (holding such a 
note usurious, apparently on the 
ground that the interest included was 
compounded at the highest lawful 
rate, and so exceeded simple interest 
on the principal debt). 


32. Simpson v. Evans, 46 N.W. 
908, 44 Minn. 419 [dist Martin v. 
Lennon, 19 Minn. 67]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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in a moral obligation on the debtor to make good 
his default in the payment of interest on the prin- 
cipal debt,** except that, as has been held, if the 
inclusion in the note of the interest on past due 
interest is exacted of an unwilling debtor as a con- 
dition of the ereditor’s forbearance, then if the note 
itself bears the maximum lawful rate of interest it 
is usurious,** and except where, by frequent rests 
or renewals, or otherwise, there is evidenced an 
intent to violate or evade the usury laws.*® 


[§ 145] k. Use of Customary 


Method cf Computing Time**—(1) In General. As 
a general rule, the fact that the interest payable 
under a contract of loan or forbearance is slightly 
in excess of the maximum lawful rate for the period, 
as a result of the use of rules of computation cus- 
tomarily adopted in similar transactions, for the 


purpose of avoiding complicated 


for other innocent reasons, is not regarded as taint- 
By some author- 
ities, however, it is held that the use of a rule of 


ing the transaction with usury.*? 


33. Conn.—M eker v. Hill, 23 Conn. 
574; Camp v. Bates, 11 Conn. 487. 

Tll.— Haworth v. Huling, 87 Ill. 23; 
Breed v. Baird, 139 Ill.App. 15; Hos- 
kins v. Cole, 34 Ill.App. 541; Telford 
v. Garrells, 31 Ill.App. 441 [aff 24 N.E. 
573, 132 Til. 550]. - See Gilmore v. 
Bissell, 16 N.E. 925, 124 Ill. 488, 490 
{aff 24 Ill.App. 481] (where it was 
said: “The mortgagors had agreed 
to pay the interest on the mortgage 
debt annually, and it was their duty to 
observe that agreement; but they had 
failed to pay, as the interest each 
year became due. When the time, 
however, came to renew the debt, the 
mortgagors had the right, if they saw 
proper, to redeem their agreement and 
pay interest on the interest; and 
their agreement to pay that interest 
was not illegal, nor did it render the 
transaction usurious. What was done 
was but the performance of a con- 
tract made by the parties, which they 
had the right to do’’). 

Me.—Otis v. Lindsey, 10 Me. 315. 

Mass.—Wilcox v. Howland, 23 Pick. 
167. 

N.Y¥.—Stewart v. Petree, 55 N.Y. 
621, 14 Am.R. 352 [crit Tillotson v. 
Nye, 34 N.Y.S. 606, 88 Hun 101; Van 
Benschooten y. Lawson, 6 Johns.Ch. 
313, 10 Am.D. 333]; Kellogg v. Hick- 
ok, 1 Wend. 521; Mowry v. Bishop, 5 
Paige 98. But see Young v. Hill, 67 
N.Y. 162, 23 Am.R. 99 (holding that 
such moral obligation does not supply 
a consideration for the promise). 


Tex.—Andrews v. Hoxie, 5 Tex. 171. 


Wis.—Austin v. Bacon, 28 Wis. 416; 
Mosher v. Chapin, 12 Wis. 453. 


34. Leonard v. Patton, 106 Ill. 99; 
Townsend v. Corning, 1 Larb. (N.Y.) 
627. 

35. Peddicord v. Connard, 85 Ill. 
102. See Camp vy. Bates, 11 Conn. 487 
(apparently recognizing the rule). 


[a] Rests every sixty days.—A 
note given for the amount of a debt 
plus interest on such amount, com- 
pounded with rests every sixty days, 
is usurious. Peddicord v. Connard, 
85 Ill. 102. Compare Breed v. Baird, 
139 Ill.App. 15 (in which, holding a 
note not usurious where it represent- 
ed a debt with interest compounded 
annually, it was said that in Peddi- 
cord v. Connard, supra, the contract 
was not enforced because it would 
have been inequitable so to do, on 
account of the frequent rests). 


36. Custom or usage as affecting 


USURY 


but Inaccurate 


calculations, or 


usurious character of contract in gen- 
eral see infra § 178. 


37. Timberlake v. First Nat. Bank, 
43 F. 231; Neal v. Brockham, 13 S.E. 
283, 87 Ga. 130; Conger v. Trades- 
man’s Bank, Lalor (N.Y.) 34; Utica 
Bank v. Wager, 2 Cow. (N.Y.) 712 
[aff 8 Cow. 398]; Keckley v. Win- 
chester “Union ‘Bank, 479: 1 eViase 45.8% 
Parker v. Cousins, 2 Gratt. (43 Va.) 
372, 44 Am.D. 388; State Bank v. 
Cowan, 8 Leigh (35 Va.) 238; Crump 
v. Nicholas, 5 Leigh (32 Va.) 251. 


[a] Treating month as one-twelfth 
year.—(1) Where the maximum law- 
ful rate of interest is twelve per cent 
per annum, taking one per cent of the 
principal sum for the single month of 
February, which is only about one- 
thirteenth of a year, is not usury. 
Neal v. Brockhan, 13 S.BH. 283, 87 Ga. 
130. (2) Treating three hundred and 
sixty days as a year see infra § 146. 
(3) What constitutes month in gener- 
al see Time § 17. 


88. Bank of Willow Springs v. Ut- 
terman, (Mo.App.) 184 S.W. 1171. See 
Childers v. Deane, 4 Rand. (25 Va.) 
406 (dictum, per Green, J.). Com- 
pare Macomber v. Dunham, 8 Wend. 
(N.Y.) 550 (Cholding that, under a 
charter permitting a loan company to 
charge interest for a full month on a 
loan made for more than fifteen days 
and less than a month, where the 
company made a loan for twenty 
davs, which was not paid when due, 
but was allowed to run for several 
months, the company was not enti- 
tled to compute interest from the 
making of the loan to the time of its 
payment on the basis of twenty days 
as a month, such mode of computa- 
tion constituting usury). 


39. Agricultural Bank v. Bissell, 
12 Pick. (Mass.) 586; Utica Bank v. 
Wager, 2 Cow. (N.Y.) 712 [aff 8 Cow. 
398]; Lafayette Bank v. Findlay, 1 
Ohio Dec. (Reprint) 49, 1 West.L.J. 
Seale 


40. U.S.—Bradley v. McKee, 3 F. 
Cas.No. 1,784, 5 Cranch C.C. 298. 

Conn.—Gamp v. Bates, 11 Conn. 487. 

Ga.—Patton v. Lafayette Bank, 53 
S.E. 664, 124 Ga. 965, 5 L.R.A.N.S. 
592; Neal v. Brockhan, 13 S.H. 283, 87 
Ga. 130. 


La.—Planters’ Bank v. Bass, 2 La. 
Ann 430. 


Mass.—Agricultural Bank vy. 
sell, 12 Pick. 586. 


Bis- 
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computation which must result in taking more than 
lawful interest constitutes usury, even though such 
mode of computation is customary;** and the rule 
is established that if such a rule of computation is 
used with usurious intent the transaction is in vio- 
lation of the usury laws.?° 

[§ 146] (2) Reckoning Year as Three Hundred 
and Sixty Days. 
rule has become established that ordinarily no usu- 
ry results from the computation of interest for short 
periods on the basis, as a matter of convenience of 
calculation, of a year as three hundred and sixty 
days, or thirty days as a month.*° 
dictions, however, such method of computation has 
been held to be improper, and to render the trans- 
action usurious.*+ 

[§ 147] 1. Benefit or Detriment from Collateral 
Agreement or Transaction*?—(1) In General. The 
general rule that any agreement whereby a credi- 
tor may secure any profit or advantage in excess of 
lawful interest renders the transaction usurious*? 


In a number of jurisdictions the 


In other juris- 


Miss.—Planters’ Bank v. Snod- 
grass, 5 Miss. 573. 
Ohio.—Lafayette Bank vy. Findlay, 


Se une Dec. (Reprint) 49, 1 West.L.J. 


$.C.—Merchants’, etc., Bank v. Sar- 
TAtl. On See O21, Ties. Ca Malem 2 eA. 
Sane 562° 

Va.—Parker vy. Cousins, 2 Gratt. 
(43 Va.) 372, 44 Am.D. 388; North 
Carolina State Bank v. Cowan, 8 
Leigh (35 Va.) 238. 

Compare Bank of St. Albans v. 
Stearns, 1 Vt. 430; Bank of St. Al- 
bans v. Scott & Raymond, 1 Vt. 426; 
Bank of Burlington v. Durkee, 1 Vt. 
399 (all holding that such method 
does not constitute usury such as to 
avoid the contract, but that the law- 
ful rate of interest is thereby ex- 
ceeded and the excess must be re- 
mitted or deducted). 


Computation of “year” and “month” 
in general see Time §§ 8-20. 

Treating month as one-twelfth 
year in general see supra § 145 note 
37 [a]. : 

41. Haas v. Flint, 8 Blackf. (Ind.) 
67; Utica Ins. Co. v. Tilman, 1 Wend. 
(N.Y.) 555; Utica Bank v. Wager, 
8 Cow. (N-Y.) 398 [aff 2, Cow. 722% 
Utica Bank v. Smalley, 2 Cow. (N.Y.) 
770, 14 Am.D. 526 [aff 8 Cow. 398]; 
New York Firemen Ins. Co. v. Ely & 
Parsons, 2 Cow. aGNo Ya i6 Ves V0u 
Dowler v. Georgia Enterprises, Inc., 
34 S.W.(2d) 445, 162 Tenn. 59. 


“The statute of usury speaks of 
years and not of months. Interest 
is to be at the rate of seven per cent. 
per annum: that is, at the rate of 
seven per cent. for 365 days; for a le- 
gal year is 365 days; the legal half 
of a year, 182 days; and the legal 
quarter, 91 days: the law paying no 
regard to the odd hours. 2 SDS 
custom or usage of banks or individu- 
als cannot shorten a year to 360 days; 
but a different mode of calculating 
interest on notes payable at 60 or 90 
days, and notes payable in 2 or 3 
months, is established and practiced.” 
New York Firemen Ins. Co. v. Ely & 
Parsons, supra. 


42. Collateral transactions subse- 
quent to making of loan or forbear- 
ance contract see infra §§ 202-208. 


Express collateral agreement for 
additional or excessive interest see 
supra §§ 128, 129. 

43. See supra § 109. 


220 [66 C.J.} 


is applicable where any collateral agreement or trans- 
action between the parties is such as to result in 
added benefit to the creditor by way of considera- 
tion for his loan or forbearance, and if such benefit 
is such that the rate of return authorized by law is 
exceeded the transaction is tainted with usury.** 
The acceptance by a creditor of a voluntary gift 
from his debtor, however, will not constitute usury,*° 
provided the gift is real and not a mere pretense to 
cover an excessive exaction;*® and a collateral trans- 
action between debtor and creditor, whereby the 


latter may take profit or benefit, 


the loan or forbearance usurious where the trans- 
action is entered into in good faith and without 
Moreover, where a creditor ren- 


usurious intent.*7 


U.S.—M. Lowenstein & Sons, 
Ine., v. British-American Mfg. Co., 
300 F. 853 [rev on other grounds 7 F. 
@ad) 51]. 

Ark.—Cain v. Stacy, 
146 Ark. 55. 

Cal.—Blodgett v. Rheinschild, 206 
P. 674, 676, 56 Cal.App. 728, 732 [quot 
Cye],. 

Ind.—Mix v. Madison Ins. Co., 
meds Ls 

Ky.—Johnson v. Zweigart, 71 S.W. 
445, 114 Ky. 545, 24 Ky.L. 1323. 

Minn.—Smith vy. Parsons, 57 N.W. 
311, 55 Minn. 520. 

N.J.—Griffin v. New Jersey Oil Co., 
11 N.J.Eq. 49. 

N.Y.—Grannis v. Stevens, 111 N.E. 
263, 216 N.Y. 583 [reh den 112 N.E. 
NOGOS PAL ANE Gren Se 45 

N.C.—Faison v. Grandy, 36 S.B. 276, 
126 N.C. 827 [aff 38 S.H. 897, 128 N.C. 
483, 83 Am.S.R. 693]. 

Pa.—Weil v. Scott, 29 Pa.Co. 197. 

Mex -—©.%C. Slaughter Co, iv. Hiler, 
(Civ.App.) 196 S.W. 704. 

Wash.—Boyd v. Hutton, 210 P. 33, 
121 Wash. 685. 

See Janes v. Felton, 129 S.E. 482, 
99 W.Va. 407 (holding that a con- 
tract is usurious when any premium, 
profit, bonus, or charge, exacted or re- 
quired by the lender in excess of the 
money actually loaned, in addition to 
the interest stipulated, renders the re- 
turn to the lender greater than the 
lawful rate of interest). 

And see cases passim infra §§ 148- 
IMG 

[a] Benefit in form of salary for 
sinecure position.—Where a lender of 
money exacts, as part consideration 
for the loan, that he shall be em- 
ployed by the borrower, at an exorbi- 
tan’: price, when his services are not 
needed, and are not in fact to be ren- 
dered, the contract is usurious. M. 
Lowenstein & Sons, Ine., v. British- 
American Mfg. Co., 300 F. 853 [rev on 
other grounds 7 F.(2d) 51]; Cain v. 
Stacy, 225 S.W. 18, 146 Ark. 55; Grif- 
fin v. New Jersey Oil Co., 11 N.J.Eq. 
49: Grannis v. Stevens, 111 N.E. 263, 
216 N.Y. 583 [reh den 112 N.E. 1060, 
217 N.Y. 664]. 

[b] Share of profits of business.— 
Where a lender exacts from the bor- 
rower a note for the amount of the 
loan, with lawful interest thereon, 
and in addition a written agreement 
for a share of the profits of a business 
to which the proceeds of the loan are 
to be applied, the transaction is usuri- 
ous. Weilv. Scott, 29 Pa.Co; 197: 


45. Savannah Sav. Bank v. Logan, 
25 S.E. 692, 99 Ga. 291; McClure v. 
Bigstaff, 37 S.W. 294, 18 Ky.L. 601; 
Rosenstein v. Fox, 44 N.E. 1027, 150 


225 S.Ww. 18, 


11 


USURY 


will not render 


N.Y. 354; Bill vy. Bish; 40peun'639) 1 
N.Y.St. 473; Woodruff v. Hurson, 32 
Barbu CNY o.oo storer Vv. Coe; 15 
N.Y.Super. 661; Ludington v. Kirk, 
39 N.Y.S. 419, 17 Mise. 129; Joyner v. 
Vincent, 20 N.C. 652. 

[a] Rule applied.—(1) A _ volun- 
tary payment of principal and legal 
interest before maturity is not usuri- 
ous, the added benefit to the lender 
being a mere gratuity. Savannah 
Sav. Bank v. Logan, 25 S.B. 692, 99 
Ga. 291. (2) Where a borrower, in 
repaying a loan, gives the creditor 
a purely voluntary present, this fact 
does not, in the absence of a proved 
usurious intent, make a subsequent 
loan between the _ parties illegal. 
Storer v. Coe, 15 N.Y,Super. 661. 

46. Springer v. Mack, 222 I1l.App. 
72; McFarland v. Carr, 16 Wis. 259. 

47. Silverman v. Katz, 120 N.Y.S. 
790; Hall v. Ditson, 5 Abb.N.Cas. (N. 
Y,.)) 98,5 58 Ow. Pr. 19:1) C. 1G). Slausch= 
ter Co. v. Eller, (Tex.Civ.App.) 196 
S.W. 704, 708 [quot Cyc]. 

[a] Collection of another claim at 
the time of extending a mortgage, and 
demanding payment as condition sub- 
sequent to extending such mortgage 
was held not to constitute usury. 
Miller v. Bank of Harvey, 134 N.W. 
745, 22 N.D. 538. 

48. Stevens v. 
929, 69 Minn. 178. 


Bonus or commission for loan or 
forbearance see infra §§ 148-164. 


Charge for service rendered or ex- 
pense incurred by creditor see infra 
§§ 166-169. 


49. Charges for services rendered 
or expense incurred see infra §§ 166- 
169. ( 
50. Contract to pay larger sum 
than actually lent or due in general 
see Supra §§ 132-135. 

Creditor pretending to be agent of: 
Creditor see infra § 158. 

Debtor see infra § 160. 

51. U.S.—Pitts v. Pease, 39 F.(2d) 
14; Louisiana Agr. Corporation v. In- 
terstate Trust & Banking Co., 17 F. 


Staples, 71 N.W. 


(2d) 751; Mortgage Securities Cor- 
poration’ v.  Wevy; 11 (2d) 270; 
O’Toole v. Meysenburg, 251 F. 191, 


194, 163 C.C.A. 347 [cert den 89 S.Ct. 
136, 248 U.S. 5838, 63 L.Ed. 482] [cit 
Cyc]; Nicholls v. Wright, 18 F.Cas. 
No. 10,236, 4 ‘Cranch ©.C. 700. Com- 
pare Flint River Pecan Co. v. Fry, 29 
F.(2d) 457 (holding that where cor- 
porate stock, issued as a bonus to 
purchasers of the corporation’s bonds, 
had been ordered surrendered and 
cancelled, as having been issued 
without consideration, the claim of 
usury could not be sustained). 
Ariz.—Biaisdell v. Steinfeld, 137 P. 
555, 568, 15 Ariz. 155 [quot Cyc]. 


ic 
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ders his debtor any bona fide service, or confers up- 
on him some real benefit, even though it be in eon- 
nection with the loan or debt, the debtor’s promise 
to compensate the lender for such service or benefit 
will not, in the absence of usurious intent, affect the 
transaction with usury.*® 

[§ 148] (2) Benus or Commission Paid by Debt- 
or*°9—(a) To Creditor®°—aa. In General. 
in addition to the interest, if any, stipulated in a 
contract of loan or forbearance, the creditor exacts 
of the debtor, as a condition of the loan or for- 
bearance, or for making the same, an additional 
sum, or the transfer of property, whether designated 
as a bonus, or a commission, or by another name, 
the transaction is tainted with usury,°! except where 


Where, 


Ark.—Smith v. Brokaw, 297 S.W. 
1031, 174 Ark. 609; Dickinson-Reed- 


Randerson Co. v. Stroupe, 275 S.W. 
520, 169 Ark. 277; Tallman v. Union 
Loan & Trust Co., 256 S.W. 379, 161 


Ark. 614; Thompson v. Ingram, 11 S. 
W. 881, 51 Ark. 546. 


Cal.—Westman v. Dye, 4 P.(2d) 
134, 214 Cal. 28; Haines v. Commer- 
cial Mortgage Co., 254 P. 956, 255 Ps 
805, 200 Cal. 609, 53 A.L.R. 725; Wal- 
lace v. Zinman, 254 P. 946, 200 Cal. 
585, 62 -A.L. Ra 1341; David_v. Prost, 
10 P.(2d) 504, 122 Cal.App. 750; Bab- 
cock v. Olhasso, 293 P. 141, 109 Cal. 
App. 534; San Joaquin Finance Cor- 
poration v. Allen, 283 P. 117, 102 Cal. 
App. 400; Henning vy. Akin, 266 P. 
981, 91 Cal.App. 246; Blodgett ~v. 
Bee RS CHILG 206 P. 674, 56 Cal.App. 
728. 


Conn.—Fitch v. Hamlin, 1 Root 110. 
See Cohen v. Mansi, 154 A. 160, 113 
Conn. 91 (recognizing the rule); 
Douglass v. Boulevard Co., 100 A. 
1067, 91 Conn. 601 (holding that where 
a broker, selling property for another, 
charges lawful interest on sums ad- 
vanced by him, and also exacts ex- 
orbitant commissions, the transac- 
tion is usurious if the purpose is to 
evade the usury statutes). 

Fla.—Wilson v. Conner, 142 So. 606. 

Ga.—Patterson v. Clark, 28 Ga. 526; 
Eubanks v. Shewmake Bros. Co., 117 
S.E. 664, 30 Ga.App. 315. 


Idaho.—Madsen v. Whitman, 71 P. 
152, 8 Idaho 762; Stevens v. Home 
Sav., etc., Assoc, 51 P. 779, 986, 5 
Idaho 741. 


Ull.— Union Nat. Bank v. Louisville, 
etc., R. Co., 34 N.E. 135,°145 Ik 208 
[error dism 16 S.Ct. 1039, 163 U.S. 
325, 41 L.Ed. 177]; Sanford v. Kane, 
24 N.E. 414, 133 Ill. 199, 23 Am.S.R. 
602, 8 L.R.A. 724; Springer v. Mack, 
Tll.App. 72; Granite City Nat. 
Bank v. Cross, 188 Ill.App. 242; Bish- 
opp v. Blair, 90 Ill.App. 64; Chandler 
v. Ward, 83 Ill.App. 315 [rev on other 
grounds .58 N.E/) 919; 188) is 3225 
Dreyer v. Goldy, 62 Ill.App. 347 [ap- 
peal dism 49 N.E. 560, 171 Til. 434. 

Kan.—Woods v. Curry, 202 P. 86, 
109 Kan. 677. 

Ky.—Ashland Nat. Bank v. Conley, 
22 S.W.(2d) 270, 231 Ky. 844; Whitt 
v. Kentucky Oil Producing Co., 3 S. 
W.(2d) 786, 223 Ky. 348; Union Cen- 
tral Life Ins. Co. v. Edwards, 294 S. 
W. 502, 219 Ky. 748; Commonwealth 
Farm Loan Co. v. Caudle, 263 S.W. 
24, 203 Ky. 761; Rowland: vy. Bull, 5 
B.Mon. 146. 

La.—Payne yv. Waterson, 
Ann. 239; 


16 La. 
Gilly v. Berlin, 12 La.Ann. 
723; Haven v. Hudson, 12 La.Ann. 
660; Millaudon vy. Arnaud, 4 La. 542; 
Daquin v. Coiron, 3 La. 387. 


Md.—Glass v. Third Nat. Building 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 148] 


the sum so exacted, or the value of such property, 
when added to the stipulated interest, if any, does 
not exceed interest at the maximum lawful rate on 
the principal sum of the loan or debt,>? and except 
where it is otherwise provided by statute;>? and 
the mere fact that some part of such exaction is 
by the creditor paid over to a third person on ac- 
count of expenses or as a commission for negotiat- 
ing the contract does not relieve the transaction of 


& Loan Ass’n of Baltimore City, 143 
A. 587, 156 Md. 26; Bowdoin v. Ham- 
mond, 28 A. 769, 79 Md. 173; Walter 
v. Foutz, 52 Md. 147. Compare Title 
Guaranty & Trust Co. v. Wheatfield, 
91 A. 757, 123 Md. 458 (holding that 
the fact that a lender was interested 
in an estate which held a part of the 
stock of a trust company acting as 
agent or broker in making a loan, and 
receiving commissions as such, does 
not render the transaction usurious, 
the benefit to the lender being too in- 
direct to come within the rule stated 
in the text). 


Mass.—Minot v. Sawyer, 8 Allen 78. 
See to same effect Thompson vy. 
Thompson, 8 Mass. 135. 


Mich.—Leach v. Dolese, 153 N.W. 
47, 186 Mich. 695, Ann.Cas.1917A 1182; 
Anderson y. Smith, 65 N.W. 615, 108 
Mich. 69. 


Minn.—Rantala v. Haish, 156 N.W. 
666, 132 Minn. 323; Phelps v. Mont- 
gomery, 62 N.W. 260, 60 Minn. 303; 
Smith v. Parsons, 57 N.W. 311, 55 
Minn. 520. See Parker v. Maxwell, 53 
N.W. 754, 51 Minn. 523 (holding that 
the fact that a note given for a loan, 
lawful interest, and a bonus to the 
lender also includes the price of cer- 
tain wheat purchased does not pre- 
vent the note from being usurious). 


Mo.—Johnson vy. Grayson, 130 S.W. 
673, 230 Mo. 380; Missouri Real Es- 
tate Syndicate v. Sims, 78 S.W. 1006, 
179 Mo. 679; Osborn v. Payne, 85 S. 
W. 667, 111 Mo.App. 29. 


Neb.—Detweiler v. Forman, 235 N. 
W. 330, 120 Neb. 780; Olmstead v. 
New England Mortg. Security Co., 9 
N.W. 650, 11 Neb. 487. 


N.J.—Cummins y. Wire, 6 N.J.Eq. 
73. Compare Dunlap v. Chenoweth, 
104 A. 822, 88 N.J.Eq. 496 (where the 
mere withholding of a part of a loan, 
as a bonus, was held not usurious, on 
the ground that a corrupt bargain 
is necessary to constitute usury). 


N.M.—Anderson y. Beadle, 5 P.(2d) 
528, 35 N.M. 654. 


N.Y.—Knickerbocker L. Ins. Co. v. 
Nelson, $78 N.Y. 137, 7. Abb.N.C> 170; 
Gilbert v. Warren, 46 N.Y.S. 489, 19 
App.Div. 403; Burhans y. Burhans, 1 
N.Y.S. 37, 48 Hun 619; Caldwell v. 
Commercial Warehouse Co., 1 Hun 
718, 4 Thomps.&C. 179; North v. Ser- 
geant, 33 Barb. 350, 20 How.Pr. 519; 
Woodard v. Madsen, 215 N.Y.S. 279, 
127 Misc..19; Empire Trust Co. v. 
Coleman, 147 N.Y.S. 740, 85 Misc. 
312 [mod on other grounds 151 N.Y.S. 
1114, 167 App.Div. 912 (aff 118 N.E. 
L0Sieto22e Nevo wool. Jounhamy iv, 
Gould, 16 Johns. 367, 8 Am.D. 323 [aff 
13 Johns. 40]; Fanning v. Dunham, 5 
Johns.Ch. 122, 9 Am.D. 283; New York 
Dry Dock Co. v. American L. Ins., etc., 
Co:; 3 Sandf.Ch. 215 [aff 3 N.Y. 344]. 
Compare Dowdall v. Lenox, 2 Edw. 
267 (holding that where a partnership 
note for a loan included a preéxisting 
debt of one of the partners who was 
insolvent, but not discharged in bank- 
ruptcy, such an assumption of the 
old debt by the firm was not a usuri- 
ous bonus, although the partners may 
have regarded it as a premium on the 
loan). 

N.C.—English 


Lumber Co: Vv. 
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Wachovia Bank & Trust Co., 102 S.C. 
205, 179 N.C. 211, 627; Doster v. Eng- 
lish, 67 S.H. 754, 152 N.C. 8389. 

N.D.—Gold-Stabeck Loan & Credit 
ete v. Kinney, 157 -N.W. 482, 33 N.D. 
95. 

Ohio.—Spalding v. 
Bank, 12 Ohio 544. 

Okl.—Barnhart v. Richardson, 272 
P. 418, 134 Okl. 19. 

Pa.—Grubb v. Brooke, 47 Pa. 485. 

Philippine.—De la Vina y Cruz vy. 
Sing Juco, 53 Philippine 701. 

Tex.—Deming Inv. Co. v. Giddens, 
(Civ.App.) 41 S.W.(2d) 260; Bomar 
v. Smith, (Civ.App.) 195 S.W. 964; 
Holcomb v. Ely, (Civ.App.) 155 S.W. 
695. 


Muskingum 


Vt.—Hawkins v. National L. Ins. 
Cosi oG wits D9 1. 


Va.—Pollard v. Baylor’s Devisees, 
4 Hen.&M. (14 Va.) 223. 


pa Nie-aeeavabel ey. v. Tuttle, 3 W.Va. 


Compare Miesen vy. Motter, 196 P. 
659, 115 Wash. 49 (holding that a 
promise to pay a bonus for the lend- 
er’s Services in financing an undertak- 
ing, not as interest, does not render 
the transaction usurious where it in 
fact is never paid). 

[a] Although lender expects to sell 
note to third person (1) if he uses his 
own funds in making the loan, and 
charges a commission, the transac- 
tion is usurious where the lawful rate 
of interest is thereby exceeded. Ran- 
tala vy. Haish, 156 N.W. 666, 132 Minn. 
OLe. (2) Bonus or commission to 
lender pretending to be agent see in- 
fra § 158. 

52. U.S.—Fowler v. Equitable 
DMrustiCon i20S.©t, 8) 14ieUas, 4 tes 
L.Ed. 794. 


Ark.—Boston Mut. Life Ins. Co. v. 
Quertermous, 297 S.W. 1038, 174 Ark. 
1179; Smith vy. Brokaw, 297 S.W. 1031, 
174 Ark. 609; American Farm Morte. 
Co. v. Ingraham, 297 S.W. 1039, 174 
Ark. 578; Boston Mut. Life Ins. Co. 
Paes Eom ZIT SAW. 1035, 7 Are 


Cal.—Haines vy. Commercial Mort- 
gage Co., 2565 Pi 805, 254 Py 956, 200 
Cal? 609, 53.A-LiR. 725. 


Ga.—Harvard v. Davis, 89 S.E. 740, 
145 Ga. 580; Green vy. Equitable 
Mortg. Co., 33 S.E. 869, 107 Ga. 536. 


T11.—Council y. Bernard, 150 N.E. 
272, 319 Ill. 392; National L. Ins. Co. 
v. Donovan, 87 N.E. 356, 238 Ill. 283; 
Brown y. Scottish-American Morte. 
Co, tO Wily 23:5: 


Minn.—Hutchinson vy. Herrick, 59 
ING Viel OS eos eMnn we4i73s) Smart aes 
Parsons; 57 N.W. 311, 55 Minn. 520. 


N.Y.—Dey v. Dunham, 2 Johns.Ch. 
182 [rev on other grounds 15 Johns. 
555, 8 Am.D. 282 (aff 16 Johns. 367, 8 
Aria. Dt 32:3) ]. 

N.D.—Gold-Stabeck Loan & Credit 
Co. v. Kinney, 157 N.W. 482, 33 N.D. 
495. 

, a pe ee v. Longnecker, 16 Pa. 

S.C.—Danielson v. Mixson, 95 S.E. 
DUD en LOG esyOau 264. j 
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its.usurious character,®4 nor does the fact that the 
security taken for the principal debt is immediate- 
ly sold to a third person.°® 


Where rate of interest which may be charged is 
not restricted by statute, a bonus or commission 
to the lender does not constitute usury, whether it 
is actually payable by the borrower or is deducted 
from the amount of the loan by the lender.®® 


Compare Leach v. Dolese, 153 N.W. 
47, 186 Mich. 695, Ann.Cas.1917A 1182 


(holding that where the interest rate ~ 


stipulated in a note is one per cent 
less than the maximum lawful rate, 
a part of a bonus agreed to be paid, 
up to one per cent on the principal 
sum without the bonus, cannot be sus- 
tained on the theory that it is addi- 
tional or advance interest, and hence 
not usurious, but the entire addition- 
al sum must be regarded as a bonus). 


[a] Rule of computation.—W hen 
a bonus is exacted by a lender, it 
is, for the purpose of determining 
whether the loan is usurious, to 
be deducted as of the date when it 
is payable; and, if payable at the 
time of the loan, it must be de- 
ducted from the principal as of the 
date of the loan, and the remainder, 
or what the borrower receives, is to 
be taken as the basis for computation. 
Hutchinson v. Herrick, 59 N.W. 1103, 
58 Minn. 473; Smith y. Parsons, 57 
N.W. 311, 55 Minn. 520; Gold-Stabeck 
Loan & Credit Co. v. Kinney, 157 N. 
W. 482, 33 N.D. 495. See to same ef- 
fect Haines v. Commercial Mortgage 
Coz n2 55 (Pie 8 0b, 62545) (95600200 meal 
609, S538 A. Re 125 


53. See statutory provisions; 
cases infra this note. 


[a] Statute prohibiting recovery 
or setting off of discount paid.—Un- 
der a statute providing that no per- 
son shall set off or recover back any 
sum paid by way of discount in ex- 
cess of lawful interest, a borrower 
who, intending to pay a bonus for a 
loan, receives only the difference be- 
tween the face amount of the loan and 
the amount of the bonus cannot com- 
plain of usury, since the transaction 
is equivalent to the receipt by the 
borrower of the full amount of the 
loan and the immediate repayment 
by him of the amount of the bonus. 
a Ve -Anick, £56274. 630; S7GmConnes 


(b] Usury statute expressly in- 
applicable to mortgage loans.—Under 
a statute, fixing the maximum rate of 
interest on loans, which provides that 
it shall not affect any bona fide mort- 
gage of real property éxceeding a 
specified sum, the payment of a bonus 
or commission to the lender, on a loan 
secured by such a mortgage, does not 
render the loan usurious, although un- 
der some circumstances an exaction 
of such nature by the lender may con- 
stitute fraud, duress, unconscionable 
advantage, or other ground for eq- 
uitable relief against foreclosure of 
the mortgage. Cohen v. Mansi, 154 
A. 160, 113 Conn. 91; Tilden v2) Gen= 
oa Realty Co., 152 A. 707, 112 Conn. 


and 


54. Wood v. Angeles Mesa Land 
Co.; 7 P:(2d) 748, 120 Cal.App. 313. 


Charge for services rendered or ex- 
pense incurred by lender or his agent 
as usury see infra §§ 166-169. 


55. Dickinson-Reed-Randerson Co. 
v. Stroupe, 275 S.W. 520, 169 Ark. 
277. See to same effect Commercial 
Security Co. v. Holcombe, 262 F. 657. 

56. _ Irish v. Schooner, (Mass.) 151 
N.E. 744; London Loan & Say. Co. v. 
Meagher, (Can.) [1930] 2 Dom.L.R. 
849; Bowman vy. Denison, (Ont. ): 


= 
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[§ 149] bb. Fiduciary Lending Trust Funds.**. It 
has been held that a trustee or other fiduciary, in 
lending trust funds, cannot be considered the lender 
of such funds within the meaning of the rules of 
usury,°S and, therefore, that the exaction by such 
trustee of a bonus or commission for making a 
loan,®® or for forbearing to enforee payment of 
moneys due,°° does not render the transaction usu- 
rious as against the trust estate, although it is or- 
dinarily illegal on the part of the trustee, under the 
rules prohibiting him from aequiring individual prof- 
it from his trust;®! but there is also authority for 
the view that such a transaction is tainted with 
usury.®? 

[§ 150] (b) To Agent—aa. Agent of Creditor®® 
—(aa) In General. It is a general principle that 
whenever an agent exacts from the debtor a bonus 
er commission, for or in connection with the mak- 
ing of a contract of loan or forbearance, and his 
act in so doing is to be deemed, under the rules 
applicable to the relation of principal and agent,°* 
to be expressly or impliedly authorized or ratified 
by the creditor, the transaction is usurious,®°> un- 
506; 


11930] 4 Dom.L.R. 671. See Polish 
39 Am.R. 69. 


People’s Home Ass’n vy. Atlas, 246 Ill. 
App. 457 (applying the rule where 
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less the amount of such bonus or commission, when 
added to the interest, if any, contracted to be paid 
does not exceed the maximum lawful interest on the 
principal sum;°® but that where responsibility for 
such an exaction cannot be so charged to the ered- 
itor, the contract is not affeeted with usury, how- 
ever oppressive may be the conduct of the agent.®7 
Where a creditor in fact makes a usurious exaction 
from his debtor through a third person, it is im- 
material whether such third person is nominally the 
agent of the-creditor, or of the debtor, or of both.°* 
The application of these principles in particular 
cireumstances is considered in following sections 
of this treatise.®® 

[§ 151] (bb) Authorization or Ratification of Ex- 
action’°—aaa. In General. Authority on the part 
of a lender’s agent to exact a commission, within 
the meaning of the rule making such an exaction 
usurious,’! is clearly implied where he is authorized 
by the lender to make loans, with instructions or 
the understanding that he is to look to the borrow- 
ers for his compensation.?? Similarly, where it is 
agreed between a lender and his agent that all com- 


Payne vy. Newcomb, 100 Ill. 611, | 748. 
N.Y.—New York Mortg. Co. v. Gar- 
Iowa.—Griswold v. Dugane, 127 N. |} finkle, 247 N.Y.S. 3138, 231 App.Div. 


the debtor was « corporation, under a 
statute providing that with respect to 
money lent to or due and owing from 
a corporation the parties may stipu- 
late or agree upon any rate of inter- 
est whatsoever). 

[a] Although sum exacted as bo- 
nus is unconscionable (1) the exaction 
does not render the transaction usu- 
rious where no maximum rate of in- 
terest on loans of its character is pre- 
seribed by statute. Irish v. Schooner, 
(Mass.) 151 N.B. 744. (2) Oppressive 
eontracts distinguished from usuri- 
ous ones see supra § 6. 


57. Investment of trust funds in 
general see Trusts §§ 672-706. 

58. Fellows v. Longyor, 91 N.Y. 
324, 329. 

“A trustee, although he may be 
vested with title to the trust fund, 
has a mere naked title, without any 
proprietary or disposable interest in 
the property. His power over it is 
limited either by known rules of law 
or those capable of easy ascertain- 
ment, and he cannot be considered 
the lender of the trust funds within 
the meaning attached to that term by 


our statutes relating to usury.” Fel- 
lows vy. Longyor, supra. 
59. Fellows v. Longyor, supra; 


Van Wyck v. Walters, 16 Hun 209 [aff 
Sa NY ob |. 


Z Go. Stout v. Rider, 12 Hun (N.Y.) 
574. 

61. See Trusts §§ 520-523. 

62. McFadden v. Palmer, 92 A. 396, 
$3 NiJ.Eq. 621; O'Neil v. Cleveland, 


30 N.J.Eq. 273 [rev 29 N.J.Eq. 457]. 
63. Loan broker see infra § 161. 
64. See Agency §§ 77-146, 198-314. 


65. U.S.—Best v. British & Amer- 
ican Mortgage Co., 79 F. 401. See 
Medical Arts Bldg. Co. v. Southern 


Finance & Development Co., 29 F.(2d) 
969 (apparently recognizing the rule). 

Ark.—Virgil R. Coss Mortg. Co. v. 
Jordan, 267 S.W. 590, 167 Ark, 34; 
McHenry v. Vaught, 2384 S.W. 995, 
150 Ark. 612; Banks v. Flint, 14 S.W. 
769, 16 S.W. 477, 54 Ark. 40, 10 L.R.A. 
459. 

Ill—Ammondson v. Ryan, 111 I11. 


W. 664, 148 Iowa 504; France v. Mun- 
ro, 115 N.W. 577, 188 Iowa 1, 19° L-R. 
A.N.S. 391; McNeely v. Ford, 72 N.W. 
672, 103 Iowa 508, 64 Am.S.R. 195; 
Trimble v. Thorson, 45 N.W. 742, 80 
Iowa 246. 

Neb.—Hare v. Hooper, 76 N.W. 
1055, 56 Neb. 480; Olmstead v. New 
England Mortg. Security Co., 9 N.W. 
650, 11 Neb. 487. 

N.Y.—Kaufman v. Schwartz, 
N.Y.S: 318, 183 App:Div. 510: 

S.C.—American Mortg. Co. of Scot- 
land, Limited, v. Woodward, 65 S.E. 
739, 83 S.C. 521; Land Mortgage In- 
vestment & Agency Co. of America v. 
Gillam, 26 S.E. 990, 29 S.H. 203, 49 S. 
Cis 20. 

oo tear Sr lane Ven Can Gr Wis: 

Od. 

See McEwin v. Humphrey, 45 S.W. 
114, 1 Ind.T. 550 (apparently recog- 
nizing the rule). 


[a] Where lender requires pay- 
ment of commission to his agent as 
a condition of making the loan, the 
transaction is usurious if the lawful 
rate of interest is thereby exceeded. 
Kaufman y. Schwartz, 170 N.Y.S. 318, 
183 App.Div. 510. 


Exaction of bonus or commission 
by lender in general see supra § 148. 


66. Fowler v. Equitable Trust Co., 
12 §:Ct.8, 141 U.S%4ti935 L.a.. 794: 
Green v. Conservative Loan Co., 240 
S.W. 138, 153 Ark. 219; Brown v. Scot- 
tish-American Mortgage Co., 110 Il. 
235; McGovern v. Union Mut. Life 
Ins. Co., 1091 151; Upton v. O’Don- 
ahue, 49 N.W. 267, 32 Neb. 565. 


67. Ark.—McHenry v. Vaught, 234 
S.W. 995, 150 Ark. 612. 

Ill—Chicago Fire Proofing Co. v. 
Park Nat. Bank, 32 N.E. 536, 145 Tl. 
487; Chicago Fire Proofing Co. v. 
Park Nat. Bank, 32 N.E. 534, 145 Ill. 
481 [aff 44 Ill App. 150]. 

Iowa.—Trimble v. Thorson, 45 N.W. 
742, 80 Iowa 246. 

Minn.—Jordan v. Humphrey, 18 N. 
W. 450, 31 Minn. 495. 

Ky.—Union Central Life Ins. 
v. Edwards, 294 S.W. 


170 


Co. 
502, 219 Ky. 


sum exacted by the agent from a bor- 
a a 


327 [decision amended 247 N.Y.S. 317, 
232 App.Div. 716 and aff 179 N.E. 33, 
258 N.Y. 5]; Schweizer v. Hickok, 
141 N.Y.S. 15, 156 App.Div. 906.), 

N.C.—Williams v. Rich, 23 S.E. 257, 
117 N: C1235: 

S.C.—New England Morte. Security 
ee v. Baxley, 21 S.BE. 444, 885, 44 S.C. 

fa] Rule applied.—Where one bor- 
rowing money from a bank is com- 
pelled by its president, as a condition 
of obtaining the loan, to pay him a 
commission, in addition to the inter- 
est contracted to be paid to the bank, 
and to buy from him some worthless 
stocks, the loan is not on that account 
tainted with usury. Chicago Fire 
Proofing Co. v. Park Nat. Bank, 32 N. 
EB. 534, 145 Ill. 481 [aff 44 Ill.App. 
150]. 

68. Pottle v. Lowe, 27 S.E. 145, 99 
Ga. 576, 59 Am.S.R. 246. 


69. See infra §§ 151-158. 

70. Creditor having knowledge of 
Gees by agent see infra §§ 155- 

71. See supra’§ 150. 

72. U.S.—Fowler v. Equitable 
DPrust Co, 12 Sict. 11414 UeSe Ss 8aenen 
L.Ed. 786 [aff 12 S.Ct. 80, 141 U.S. 418, 
35 L.Ed. 793]; Whaley v. American 
Freehold Land Mortgage Co., 74 F. 
73, 20 C.C.A. 306. 

Ala.—Gardner v. Ruffner, 91 So. 580, 
206 Ala. 666. 

Ark.—Thompson y. Ingram, 11 S. 
W. 881, 51 Ark. 546. 

Ill—Ammondson v. Ryan, 111 Ill. 
506; Payne v. Newcomb, 100 Ill. 611, 
39 Am.R. 69. 

Ky.—Payne v. Henderson, 50 S.W. 
34, 106 Ky. 135, 20 Ky.L. 1739. 

Minn.—Carpenter v. Lamphere, 73 
N.W. 514, 70 Minn. 542; all v. Maud- 
lin, 59 N.W. 985, 58 Minn. 137, 49 Am. 


S.R. 492; Avery v. Creigh, 29 N.W. 
154, 35 Minn. 456. But see Acheson 
v. Chase, 9 N.W. 734, 28 ‘Minn. 279 


(holding that where a lender employ- 
ed an agent to make loans, author- 
izing him to collect of borrowers law- 
ful compensation for his services, a 


For later cases, developments and changes in the law see Annotations, sane title and section number. 


§§ 151-154] 


missions received by the latter shall belong to the 
former, the exaction by the agent of a commis- 
sion in excess of lawful interest renders the loan 
usurious, even though the agent takes the exclusive 
benefit. of the commission.** The bringing of an 
action to enforce repayment of a loan or debt does 
not, however, constitute a ratification by an inno- 
cent principal of an unauthorized exaction made 
by his agent in connection with the contract of loan 
or forbearance,** even though the creditor knows 
of the exaction at the time the action is brought.75 


[§ 152] bbb. Sharing Agent’s Commission.7° 
There is such authorization or ratification, on the 
part of a creditor, of the exaction by his agent of 
a bonus or commission for making a contract of 
loan or forbearance as to bring it within the rules 
relating to usury’? where the creditor shares with 
the agent in such bonus or commission, or receives 
a part thereof.7* Where, however, the agent is a 
corporation, the mere fact that the lender holds 
some of its stock does not make him a sharer in com- 
missions exacted by it, so as to render the trans- 
action usurious.” 


[§ 153] (cc) Where Creditor Has Knowledge of 
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Exaction®°—aaa. Actual Knowledge. Actual knowl- 
edge on the part of a creditor, accepting the benefit 
of a contract of loan or forbearance made by his 
agent, that such agent is exacting or has exacted 
a bonus or commission from the debtor charges the 
creditor with assent thereto and renders the con- 
tract usurious if the lawful rate of interest is there- 
by exceeded,*! whether or not the ereditor receives 
any part of such bonus or commission.®? 


[§ 154] bbb. Implied Knowledge. In a number 
of jurisdictions it is held that where a lender au- 
thorizes an agent to make a loan or loans, without 
providing for compensation for his services in so 
doing, or under other such circumstances that he 
must be presumed to know that the agent is obtain- 
ing, or in the ordinary course of business will ob- 
tain, compensation from the borrowers, he is charge- 
able with notice of the agent’s exactions, and deemed 
impliedly to authorize them,®* within the rule that 
the exaction of a commission or bonus by an agent, 
with his principal’s authority, constitutes usury if 
the lawful rate of interest is thereby exceeded ;°4 
and this principle is applied particularly where a 


rower, whether regarded as reason- 
able compensation, or as partly com- 
pensation and partly bonus, is not 
usury). 

Tex.—Texas Loan Agency Vie 
pete 35 S.W. 399, 13 Tex.Civ.App. 
402. 

And see case infra note 73. 

[a] Although lender has no actual 
knowledge of specific commissions 
exacted by his agent, the rule stated 
in the text applies. Whaley v. Amer- 
ican Freehold Land Mortgage Co., 74 
Hear 20> C.OsA= #306: 

73. Scottish Mortgage & Land In- 
vestment Co. v. McBroom, 30 P. 850, 
6 NMS Taukatt 47S. Ctr sho, 153° U-s: 
318, 38 L.Ed. 729]. 

74. Jordan v. Humphrey, 18 N.W. 
450, 31 Minn. 495; Estevez v. Purdy, 
66 N.Y. 446 [rev 6 Hun 46]; Condit 
v. Baldwin, 21 N.Y. 219, 78 Am.D. 137; 
Franzen v. Hammond, 116 N.W. 169, 
£36 Was. 239, 128 -Am-.S:R. 1079, 19 
L.R.A.N.S. 399. 

75. Estevez v. Purdy, 66 N.Y. 446 
[rev 6 Hun 46]. 

76. Creditor requiring debtor’s 
agent to share commission with him 
see infra § 159. 

77. See supra § 150. 

78. U.S.—In re Kellogg, 113 F. 120 
Bate Toto 3835 79C.C.A. 547]. 

Ark.—Jones v. Philippe, 206 S.W. 
40, 135 Ark. 578. 


Cal.—Rice v. Dunlap, 270 P. 196, 205 
Cal, 133; 

Ga.—Harrison v. Stiles, 22 S.E. 536, 
95 Ga. 264. 


N.Y.—Byrnes v. Labagh, 42 Hun 
659, 4°N.Y.St. 522, 25 Wkly.Dig. 461 
[aff 13 N.E. 936, 106 N.Y. 669]. 


Vt.—Collamer v. Goodrich, 30 Vt. 
628. 

79. West v. Equitable Mortgage 
@or 187 S53 3b7,, WL Gans3 77,81 cAm, 
S.R. 59; Keagy v. Trout, 7 S.E. 329, 
85 Va. 390. See Title Guaranty & 
Trust Co. v. Wheatfield, 91 <A. 757, 
123 Md. 458 (to same effect, where the 
lender was interested in an estate 
which owned part of the stock of the 
agent corporation). 

80. Knowledge of payment to debt- 
or’s agent see infra § 159. 


81. Ark.—Dupree v. Virgil R. 
Coss Mortg. Co., 267 S.W. 586, 1119, 
167 Ark. 18; Tompkins v. Vaught, 
211 S.W. 361, 188 Ark. 262; Vande- 
venter v. Smith, 186 S.W. 59, 123 Ark. 
612; Banks v. Flint, 14 S.W. 769, 16 
S.W. 477, 54 Ark. 40, 10 L.R.A. 459; 
Vahlberg v. Keaton, 11 S.W. 878, 51 
Ark. 534, 14 Am.S.R. 73, 4 L.R.A. 462. 
Contra Hunt v. Bell, 195 S.W. 362, 
129 Ark. 167. 


D.C.—Richards v. Bippus, 18 App. 
BC. 2.93; 

Ga.—McCall v. Herring, 42 S.E. 468, 
116 Ga. 235; Clarke v. Havard, 36 S. 
E. 837, 111 Ga. 242, 51 E.R.Ay 499. 


N.J.—Ahrens v. Kelly, 101 A. 571, 
SS Ne Tag. 19 fatie LOS EAR SISTea So 
N.J.Eq. 586]; Knoup v. Carver, 70 A. 
660, 74 N.J.Eq. 449; Pfenning v. Scho- 
ler, 10 A. 833, 43 N.J.Eq. 15; Dema- 


rest v. Vandenberg, 3 A. 69, 41 N.J.Ha. | 


63; Anonymous, 2 A. 369, 40 N.J.Ea. 
02. 
N.Y.—Schwarz v. Sweitzer, 94 N.B. 
1090, 202 N.Y. 8; Silverstein v. Taub- 
enkimmel, 205 N.Y.S. 241, 209 App. 
Div. 710; Bliss v. Sherrill, 49 N.Y.S. 
561, 24 App.Div. 280. ; 


S.C.—Land Mortgage Investment & 
Agency Co. of America v. Gillam, 26 
SE 99.0729" Sak: «203, -49. SC. 345° 
rea y. Brown, 17 S.E. 452, 38 S/C. 
173. 

Tex.—Nesbit v. Goodrich, 60 S.W. 
1017, 25 Tex.Civ.App. 28. 


See McMwin v. Humphrey, 45 S.W. 
114, 1 Ind.T, 550 (apparently recog- 
nizing the rule). 

82. Pfenning v. Scholer, 10 A. 833, 
430 Ned) EG. eL.ps 


83. U.S.—Best v. British & Amer- 
ican Mortgage Co., 79 F. 401; Sher- 
wood v. Roundtree, 82 F. 113 [dist 
Call wo Palmer,’ 6 S.Ct. 201, 116 Us) 
98, 29 L.Ed. 559). 

Ark.—Vandeventer v. Smith, 186 S. 
W. 59, 123 Ark. 612; Vahlberg v. Kea- 
ton, 11. S.W. 878, 51 Ark. 534, 14 Am. 
Dabverte, 4 Ti RAs 462: 

Mich.—Freedman v. Katz, 224 N.W. 
325, 246 Mich. 296; Umphrey v. Auy- 
er, 175 N.W. 226, 208 Mich. 276. 


Mo.—Western Storage, etc, Co. v. 
Glasner, 68 S.W. 917, 169 Mo. 38. 


N.Y.—Bliven v. Lydecker, 28 N.E. 


625, 180 N.Y. 102; Bliss v. Sherrill, 
49 N.Y.S. 561, 24 App.Div. 280. 


Okl.—Bean v. Rumrill, 172 P. 452, 
69 Okl. 300; Langley vy. Ford, 171 P. 
471, 68 Okl. 88. 


S.C.—American Mortg. Co. v. Wood- 
ward, 65 S.E. 739, 83 S.C. 521. 


See Hare v. Winterer, 90 N.W. 544, 
64 Neb. 551 (upholding the rule stat- 
ed in the text, and pointing out that 
the agent in such case cannot be pre- 
sumed to be the agent of the bor- 
rower rather than of the lender, since 
persons having money to lend do not 
ordinarily put their trust and the 
management of their affairs in the 
hands of one representing an adverse 
interest). 


And see cases infra notes 85-88. 


[a] One customarily lending mon- 
ey through agent regularly in busi- 
ness of making loans, and using an 
elaborate system of correspondents, 
forms, instructions, ete, is charge- 
able with knowledge of all the facts 
that he could learn by inquiry, in- 
cluding the practice of such agent of 
exacting a bonus or commission from 
borrowers. Sherwood vy. Roundtree. 
32 -F, 118. 


[b] Accepting obligation for sum 
larger than amount lent.—(1) Where 
a lender accepts and has the benefit 
of an obligation, given for the repay- 
ment of both the sum lent and a bo- 
nus or commission, with knowledge 
that it is for a larger sum than the 
amount lent, there is such ratifica- 
tion of the agent’s act as to bring the 
transaction within the rules relating 
to usury. Umphrey v. Auyer, 175 N. 
W. 226, 208 Mich. 276; Bliven v. 
Lydecker, 28 N.E. 625, 130 N.Y. 102. 
(2) In the absence, however, of such 
knowledge that the amount actually 
lent is less than that for which the 
note is given, the lender is not 
chargeable by the acceptance of such 
note with knowledge of the fact that 
his agent has exacted a bonus or com- 
mission from the borrower and that 
the amount of such exaction has been 
added to the amount of the loan. Am- 
merman v. Ross, 51 N.W. 6, 84 Iowa 
359. (3) Contract to pay larger sum 
than that actually lent or due as 
gree in general see supra §§ 132— 

vv. 


84. See supra § 150. , 
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close relationship exists between lender and agent,*° 
such as that of parent and child,*® brothers,** or 
There is also, however, au- 
thority for the contrary view, that no authorization 
by the lender is to be implied from mere knowledge 
of an exaction by his agent, and that the loan is 
not tainted with usury, despite such knowledge, if 
the lender has no share in or benefit from the bonus 
or commission taken by the agent.®® 


husband and wife.*8 


What circumstances will raise 


knowledge of an exaction by an agent of a lender 


must be determined in each case.°° 


knowledge of the exaction, however, uncommunicat- 
ed to his principal, is not imputable to the latter,°* 
the doctrine of constructive notice®? not being per- 
tinent to the inquiry, which is whether from all the 
facts and cireumstances the lender must be deemed 


85. Freedman v. Katz, 224 N.W. 
325, 246 Mich. 296. And see cases in- 
fra notes 86-88. 

86. Meers v. Stevens, 106 Ill. 549; 
Demarest v. Vandenberg, 3 A. 69, 41 
N.J.Eq. 63; Braine v. Rosswog, 42 
N.Y.S. 1098, 13 App.Div. 249 [appeal 
dismay Ni. 1105, 153. Noe 6471 


87. Dunlap v. Toy, 44 N.Y.S. 388, 
19 Misc. 627. 
88. McNeely v. Ford, 72 N.W. 672, 


103 Iowa 508, 64 Am.S.R. 195; Um- 
phrey v. Auyer, 175 N.W. 226, 208 
Mich. 276; Bliven v. Lydecker, 28 Ns 
BE. 625, 130 N.Y. 102; Bliss v. Sher- 
rill, 49 N.Y.S. 561, 24 App.Div. 280. 
Compare Bingham v. Myers, 1 N.W. 
613, 51 Iowa 397, 33 Am.R. 140 (hold- 
ing that the fact that the lender and 
his agent are in the relation of hus- 
band and wife might authorize a find- 
ing. that the principal authorized the 
exaction upon slighter evidence than 
if they were strangers, but does not 
outweigh positive testimony that the 
lender did not know of the exaction 
by the agent and did not authorize it). 

89. Barger v. Taylor, 42 P. 615, 47 
P. 618, 30 Or. 228. See Landis v. Sax- 
ton, 1 S.W. 359, 89 Mo. 875, 380 [dist 
in Little v. Hooker Steam Pump Co., 
100 S.W. 561, 122 Mo.App. 620] (where 
it was said, obiter, “An agent for 
loaning money may take a reasonable 
commission from the borrower, even 
with the knowledge of the lender, and 
still the transaction will not be usu- 
rious, though the amount of interest 
reserved to the lender be the full law- 
ful interest’’). 


90. Vandeventer v. Smith, 186 S.W. 
‘59, 123 Ark. 612; Vahlberg v. Keaton, 
11 S.W. 878, 51 Ark. 534, 14 Am.S.R. 
73, 4 L.R.A. 462. 


91. Harvard v. Davis, 89 S.E. 740, 
145 Ga. 580; McLean v. Camak, 25 S. 
HW, 493, 97 Ga. 804. But see Langley 
\. Ford, 171 P. 471, 68 Okl. 83 (con- 
trary dictum). 

92. Presumptive or imputed 
knowledge or notice in general see 
Notice §§ 28-48. 

93. Harvard v. Davis, 89 S.E. 740, 
145 Ga. 580; McLean v. Camak, 25 
S.E. 493, 97 Ga. 804. But see Vahl- 
berg v. Keaton, 11 S.W. 878, 51 Ark. 
534, 14 Am.S.R. 78, 4 L.R.A. 462 (con- 
trary dicturn). 


94. Ala.—Pearson vy. Bailey, 23 Ala. 
Lai 

Ill.—Matzenbaugh v. Troup, 36 Ill. 
App. 261. 

Iowa.—France v. Munro, 115 N.W. 
bat, 38  lowa iw, 19 LROAN.S. 39; 
McNeely v. Ford, 72 N.W. 672, 108 


Iowa 508, 64 Am.S.R. 195. 
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[§§ 154-156 


to have had actual knowledge of the exaction.9% 


[§ 155] (dd) Exaction without Creditor’s Knowl- 
edge or Authority—aaa. General Agent. Where a 
general agent of a ereditor, being entrusted with 
full powers and general authority for the manage- 
ment and administration of the creditor’s business 
and affairs, exacts from a debtor the payment of a 
bonus or commission for or in connection with the 


making of a contract of loan or forbearance, the 


presumption of 


The agent’s own 


rule has become 


Ky.—Manchester Nat. Bank v. 
Herndon, 203 S.W. 1055, 181 Ky. 117. 


Minn.—Stephens vy. Olson, 64 N.W. 
898, 62 Minn. 295; Cromb v. Olson, 63 
IND Wi! 12085) 60n EMiinnwe 534s Salis eve 
Maudlin, 59 N.W. 985, 58 Minn. 137, 49 
Am.S.R. 492; Dade v. Spalding, 54 N. 
W. 591, 52 Minn, .356;° Adamson v. 
Wiggins, 48 N.W. 185, 45 Minn. 448; 
Lewis v. Willoughby, 45 N.W. 439, 43 
Minn. 307. 


Mo.—Western Storage, ete., Co. v. 
Glasner, 68 S.W. 917, 169 Mo. 38. 


Neb.—Courtnay v. Price, 10 N.W. 


698, 12 Neb. 188; Cheney v. Eber- 
hardt, 1 N.W. 197, 8 Neb. 423. 
N.Y.—Bliss v. Sherrill, 49 N.Y.S. 


561, 24 App.Div. 280 [rev 42 N.Y.S. 
432]. 


S.C.—Citizens’ Bank v. Heyward, 
133 Sh. 709, 135 S.C:1190;. Brown’ v. 
Brown, 17 S.E. 452, 38 S.C. 173. 


Tex.—Federal Mortg. Co. v. State 
Nat. Bank of Corsicana, (Civ.App.) 
254 S.W. 1002. 


See Eubanks v. Shewmake Bros. 
Co., 117 S.E. 664, 30 Ga.App. 315 (ap- 
parently applying the rule). 


[a] Bank is bound by usurious ex- 
action by cashier, even if made by 
him contrary to his instructions. 
Manchester Nat. Bank v. Herndon, 
203 S.W..1055, 181 Ky. 117; Cromb v, 
Olson, 63 N.W. 108, 60 Minn. 534. 


95. Hall v. Maudlin, 59 N.W. 985, 
58 Minn. 137, 141, 49 Am.S.R. 492. 


“Where the lender thus places his 
business under the exclusive and un- 
limited control of a general agent, if 
the agent exacts usury the case 
stands precisely as if it had been done 
by the principal personally; and such 
an agent has no right to exact from 
the borrower, either for alleged serv- 
ices or otherwise, anything which the 
principal might not have lawfully ex- 
acted, had he transacted the business 
in person.” Hall v. Maudlin, supra. 


Exaction by creditor of bonus or 
commission as usury see supra § 148. 


96. See cases infra this note. 


[a] In Missouri (1) since the en- 
actment of Rev. St. (1899) § 3709, 
providing that usurious interest in 
excess of the lawful rate of interest 
shall be deemed payment of and be 
applied upon the principal, and that 
party exacting it shall in no case re- 
more than the 
amount found due upon the principal 
debt, with lawful interest, after de- 
ducting therefrom all payments of 
usurious interest made by the debtor, 
whether paid as commissions or bro- 
kerage, Or aS payment on the prin- 


transaction is usurious if such exaction causes the 
lawful rate of interest to be exceeded, even though 
it is made without the actual knowledge or author- 
ity of the creditor,®* the case standing upon exact- 
ly the same footing as if the exaction were made 
by the creditor himself.°® 


[§ 156] bbb. Special Agent. While the contrary 
established-in a few jurisdictions,°® 


cipal, or as interest, a commission ex- 
acted by the agent of a lender is to be 
deducted from the amount of the 
principal debt, in rendering judgment, 
even though the lender had no knowl- 
edge of the exaction by his agent and 
received none of the benefits thereof. 
Western Storage & Warehouse Co. v. 
Glasner, 68 S.W. 917, 169 Mo. 38; Lit- 
tle v. Hooker Steam Pump Co., 100 S. 
W. 561, 122 Mo.App. 620. (2) Be- 
fore such statute was enacted, how- 
ever, the contrary rule _ obtained. 
Landis v. Saxton, 1 S.W. 359, 89 Mo. 
375. See Little v. Hooker Steam 
Pump Co., supra (dictum). 


[b] In Nebraska it is held without 
qualification that the exaction by a 
creditor’s agent of a bonus or com- 
mission, whereby the amount paid by 
the borrower for the making of the 
contract of loan or forbearance ex- 
ceeds interest at the maximum law- 
ful rate, constitutes usury, even 
though the creditor is ignorant of the 
exaction by his agent, it being held 
that there cannot be a distinct agree- 
ment between the creditor through 
his agent with the debtor and another 
agreement between the agent and the 
debtor, as it is in consideration of the 
contract of loan or forbearance that 
the bonus or commission is paid, and 
so the whole transaction is one con- 
tract, which, being made by his agent, 
is therefore binding upon the creditor. 
Hare v. Winterer, 90 N.W. 544, 64 Neb. 
551; Hare v. Hooper, 76 N.W. 1055. 
56 Neb. 480; Anderson v. Vallery, 58 
N.W. 191, 39 Neb. 626 (forbearance to 
require payment); Joslin v. Miller, 15 
N.W. 214, 14 Neb. 91; New England 


Mortg. Security Co. v. Harris, 14 N. 
W. 471, 13 Neb. 551; New England 
Mortg. Security Co. v. Hendrickson, 


12 N.W. 916, 13 Neb. 157; New Eng- 
land Mortg. Security Co. v. Hendrick- 
son, 14 N.W. 519, 18 Neb. 574; Court- 
nay v. Price, 10 N.W. 698, 12 Neb. 188; 
Olmstead v. New England Mortg. Se- 
curity Co., 9 N.W. 650, 11 Neb. 487; 
Cheney v. Eberhardt, 1 N.W. 197, 8 
Neb. 423; Cheney v. Woodruff, 6 Neb. 
151; Cheney v. White, 5 Neb. 261, 25 
Am.R. 487; Philo v. Butterfield, 3 
Neb. 256. ‘ 


[c] In Washington, (1) under 
Remington Comp. St. § 7304 (1 Bal- 
linger Codes & St. Annot. § 3671), 
providing that the acts and dealings 
of an agent in lending money shall 
bind the principal, and that in all 
cases where there is illegal interest 
contracted for by the tranSaction of 
any agent the principal shall be held 
thereby to the same extent as though 
he had acted in person, where a lend- 
er’s agent exacts from the borrower, 
by way of commissions, a Sum caus- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 156-158] 


it is generally held that where an agent specially 
authorized to make a loan or loans of another’s 
money, or a contract or contracts of forbearance, 
according to instructions given him, exacts from 
the debtor a bonus or commission, without the knowl- 
edge or authority of his principal, 
circumstances that such knowledge or authority can- 
not reasonably be presumed, such exaction does not 
render the transaction usurious.?7 
unlawful exaction by a subagent appointed with- 
out the knowledge or authorization of the lender 
cannot affect a loan negotiated by him with usury.?8 


[§ 157] ccc. Undisclosed Agency. As a general 
rule, where an undisclosed principal lends money 
through an agent who appears to third persons to 
be acting as principal in making the loan, he will: 
not be permitted to avoid the consequences of a 


ing lawful interest on the loan to be 
exceeded, the loan is usurious as to 
the lender even though he receives no 
part of the commissions and has no 
knowledge thereof. Jupiter Finance 
Corporation v. Hess, 288 P. 226, 157 
Wash. 29; Home Savings & Loan 
Ass’n v. Sanitary Fish Co., 286 P. 76, 
156 Wash. 80; Peter v. Boling, 249 
P. 776, 140 Wash. 466; Washington 
Fire Ins. Co. v. Maple Valley Lumber 
Co., 188 P. 558, 77 Wash. 686; Ridg- 
way v. Davenport, 79 P. 606, 37 Wash. 
134. (2) The agency referred to is 
one which has to do with the making 
of the contract. Jorgenson v. Stir- 
ling, 9209 "P. 2719 85 Vidaho) 785." .¢) 
The employment of an attorney to 
pass on an abstract and an escrow 
agreement before a loan will be made 
does not render such attorney the 
agent of the lender, within the pur- 
view of the Washington statute. 
Jorgenson vy. Stirling, 209 P. 271, 35 
Idaho 785. 


97. U.S.—Call v. Palmer, 6 S.Ct. 
301, 116 U.S. 98, 29 L.Ed.-559 [aff _7 
F. 737, 2 McCrary 522]; In re Kellogg, 
DSaee 20) Pate 121 ee 8s SiC CRA: 
547]; American Mortg. Co. v. Hart- 
zog, 74 F. 993; Whaley v. American 
Freehold Land Mortg. Co., 74 F. 73, 
20 C.C.A. 306; Dryfus v. Burnes, 53 
F. 410; New England Mortg. Securi- 
ty Co. v. Gay, 33 F. 686 [error dism 
Ie SC 815, 145 iS) 123536 Lid. 
646]. 

Ala.—Gardner vy. 
580, 206 Ala. 666. 


Ark.—Vandeventer v. Smith, 186 S. 
We 059, 9123 “Ark. 612;— Sherwood. -v. 
Swift, 43 S.W. 507, 64 Ark. 662; Short 
v. Pullen, 38 S.W. 113, 63 Ark. 385; 
Sherwood v. Haney, 38 S.W. 15, 63 
Ark. 249; Holt v. Kirby, 21 S.W. 432, 
57 Ark. 251; Vahlberg v. Keaton, 11 
S.W. 878, 51 Ark. 534, 14 Am.S.R. 73, 
4 L.R.A. 462. 


Conn.—Rogers y. Buckingham, 
Conn. 81. 


Ga.—Harvard v. Davis, 89 S.E. 740, 
145 Ga. 580; Wacasie v. Radford, 82 
S.E. 442, 142 Ga. 113; McCall v. Her- 
rin, 45 S.E. 442, 118 Ga. 522; Mclean 
v. Camak, 25 S.E. 493, 97 Ga. 804; 
Hughes yv. Griswold, 9 S.E. 1092, 82 
Ga. 299; Merck v. American Freehold 
Land Mortg. Co., 7 S.E. 265, 79 Ga. 
213; Boardman v. Taylor, 66 Ga. 638. 


Ill.—Chicago Fire Proofing Co. v. 
Park Nat. Bank, 32 N.E. 534, 145 Ill. 
481 [aff 44 Ill.App. 150]; Cox v. Mas- 
sachusetts Mut. L. Ins. Co., 113 II1. 
382; Boylston v. Bain, 90 Ill. 283; 
Ballinger v. Bourland, 87 Ill. 513, 29 
Am.R. 69; Telford v. Garrells, 31 Ill. 
App. 441 [aff 24 N.E. 573, 132 Ill. 550). 


Iowa.—Richards v. Purdy, 58 N.W. 
[66 C. J.—15] 
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and under such 


Similarly, an 


Creditor. 


himself.® 


886, 90 Iowa 502, 48 Am.S.R. 458; 
Greenfield v. Monaghan, 52 N.W. 193, 
85 Towa 211; Ammerman v. Ross, 51 
N.W. 6, 84 Iowa 359; Trimble v. Thor- 
son, 45 N.W. 742, 80 Iowa 246; Bing- 
ham v. Myers, 1 N.W. 613, 51 Iowa 
397, 33 Am-R. 140; Wyllis v. Ault, 46 
Iowa 46; Gokey v. Knapp, 44 Iowa 32. 
Compare Griswold v. Gugane, 127 N. 
W. 664, 148 Iowa 504 (where the rule 
is laid down, without qualification, 
that the exaction by a lender’s agent 
of a commission in addition to max- 
imum lawful interest renders the 
transaction usurious). 


Mich.—Freedman vy. Katz, 224 N.W. 
325, 246 Mich. 296. 


Minn.—Blackey v. Alexander, 195 
N.W. 455, 156 Minn. 478; Bovee v. 
Butters, 99 N.W. 641, 92 Minn. 149; 
Babcock v. Murray, 71 N.W. 913, 69 
Minn. 199; Brainerd v. Prouty, 69 N. 
W. 3, 66 Minn. 343; Stein v. Swenson, 
46 N.W. 360, 44 Minn. 218; Jordan v. 
Humphrey, 18. N.W. 450, 31 Minn. 495. 
Compare Robinson v. Sims, 88 N.W. 
845, 85 Minn, 242, 89 Am.S.R. 541 
(holding that where a lender intrusts 
a definite sum of money to an agent, 
to be lent to a known person, merely 
leaving the details of the transaction 
to the agent, he will be held re- 
sponsible for the acts of the agent 
and charged with knowledge of his 
conduct, and if the agent exacts from 
the borrower a bonus or commission 
in excess of lawful interest the loan is 
thereby rendered usurious, although 
the lender has no actual knowledge 
of such exaction). 


N.J.—Case v. Bennett, 33 A. 248, 54 
N.J.Eq. 97; Lane v. Washington L. 
Ins. Co., 19 A. 618, 46 N.J.Hq. 316 [aff 
(Ch.) 19 A. 617]; Nichols vy. Osborn, 
3 A. 155, 41 N.J.Eq. 92; Coudert v. 
Mage, 31 -N.J.Hq. 394: Forbes. v. 
Baaden, 31 N.J.Eq. 381; Gray v. Van 
Blarcom, 29 N.J.Eq. 454; Manning v. 
Young, 28 N.J.Eq. 568; Conover v. 
Van Mater, 18 N.J.Eq. 481; Muir v. 
Newark Say. Inst., 16 N.J.Eq. 537. 


N.Y.—John vy. Fowler, 128 N.E. 199, 
229 N.Y. 270 [rearg den 129 N.E. 927, 
229 N.Y. 608]; Flanagan v. Shaw, 66 
N.E. 1108, 174 N.Y. 530; Baldwin v. 
Doying, 21 N.B. 1007, 114 N.Y. 452; 
Stillman v. Northup, 17 N.E. 379, 109 
N.Y. 473; Philips v. Mackellar, 92 N. 
Y. 34; Van Wyck v. Watters, 81 N. 
Y. 352 [aff 16 Hun 209]; Guardian 
Mut. L. Ins. Co. v. Kashaw, 66 N.Y. 
544; Estevez v. Purdy, 66 N.Y. 446 
(rev 6 Hun 46]; Bell v. Day, 32 N.Y. 
165; Condit v. Baldwin, 21 N.Y. 219, 
78 Am.D. 137 [aff 21 Barb. 181]; Bliss 
v. Sherrill, 64 N.Y.S. 809, 52 App.Div. 
613; Ditmars v. Sackett, 92 Hun 381, 
36 N.Y.S. 690; Bliven v. Lydecker, 55 
Hun 171, 7 N.Y.S. 867 [rev on other 
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usurious exaction made by such agent by disclaim- 
ing all knowledge of or consent to such exaction.®® 
It has been held, however, that the mere fact that 
a borrower believes the person with whom he is 
dealing is the lender, when in fact he is an agent 
of the lender, does not necessarily entitle the bor- 
rower to base a defense of usury on the exaction 
by such agent of a bonus or commission in excess 
of lawful interest.? 


[§ 158] (ee) Creditor Pretending To Be Agent of 
A pretense, on the part of a ereditor ex- 
acting from his debtor a bonus or commission for 
making a contract of loan or forbearance, that he 
is acting as agent for another instead of as principal 
in the transaction, will not prevent such exaction 
from being usurious where in fact he is acting for 


grounds 28 N.E. 625, 130 N.Y. 102]; 
Moore v. Bogart, 19 Hun 227: Fel- 
lows v. U. S. Moneys’ Loaning Com’rs, 
36 Barb. 655; Sniffen v. Koechling, 45 
NEYeSU per Ole hates 284) ea Ninven wonuile 
Brown v. Jones, 152 N.Y.S. 571, 89 
Misc. 538; Terminal Bank v. Dubroff, 
120 N.Y.S. 609, 66 Misc. 100; Fried- 
man v. Bruner, 54 N.Y.S. 997, 25 Misc. 
474; Ludington y. Kirk, 39 N.Y.S. 419, 
17 Mise. 129; Silverman v. Katz, 120 
N.Y.S. 790. 


Or Barger: Ve, Daylor 42 Pa sGllors 
47 'P. GES, 30) Or, 22/3) 


Tex.— Williams v. Bryan, 5 S.W. 
401, 68 Tex. 593; Carden v. Short, 
(Civ.App.) 31 S.W. 246. 


Vt.—Austin v. Harrington, 28 Vt. 
130; Baxter v. Buck, 10 Vt. 548. 


Wis.—Franzen v. Hammond, 116 N. 
W. 169, 136 Wis. 239, 128 Am.S.R. 1079, 
19 L.R.A.N.S. 399; McFarland v. Carr, 
16 Wis. 259. 


[a] Fact that agent professes to 
be acting for lender in exacting com- 
mission is immaterial, so far as con- 
cerns the usurious character of the 
transaction, if in fact he makes the 
exaction without authority. Estevez 
v. Purdy, 66 N.Y. 446 [rev 6 Hun 46]. 

[b] Mortgage securing loan taken 
in agent’s naxie as trustee.— Where 
an agent exacts from the borrower 
a commission for making a loan, with- 
out the lénder’s knowledge or author- 
ity, the fact that a mortgage securing 
the repayment of the loan is taken in 
the name of the agent, as trustee, 
makes no difference on: the question 
of usury. Coudert vy. Flagg, 31 N.J. 
Eq. 394. ; 

Creditor’s knowledge or authoriza- 
ee A aera by agent see supra §$ 


88. Scruggs v. Scottish American 
Mortg. Co., 16 S.W. 563, 54 Ark. 566. 


99. Dickinson-Reed-Randerson Co. 
v. Stroupe, 275 S.W. 520, 169 Ark. 277: 
Trimble vy. Thorson, 45 N.W. 742, 80 
Iowa 246; Wrickson v. Bell, 6 N.W. 
19, 53 Iowa 627, 36 Am.R. 246; Allen 
v. Newton, 266 S.W. 327, 219 Mo.App. 
74; Wilkes v. Coffield, 10 N.C. 28. 

1. Hughes v. Griswold, 9 S.B. 4092, 
82 Ga. 299; Lee v. Chadsey, 3 Abb. 
ae (N.Y.) 43, 2 Keyes 543, 3 Keyes: 

! 


2. Creditor pretending to be debtor’s 
agent see infra § 160. 

Exaction of bonus or commission 
by creditor’s agent in general see in- 
fra §§ 150-157. 
aan Ala.—Pearson v. Bailey, 23 Ala. 
Ill.—Matzenbaugh ve Troup, 36 Ill. 
App: 261, 
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[§ 159] bb. Agent of Debtor*—(aa) In General. 
It is a general rule that the payment by a debtor 
of a commission or other fee to an agent employed 
by him to obtain a loan or negotiate a contract of 
affect the transaction 
usury, even though the creditor knows of such pay- 
ment, at least if he takes no share of it.°® 
held, however, that where a creditor, as a condition 
of making a contract of loan or forbearance, requires 
the debtor’s agent to pay to or share with him the 
commission received by such agent from the debt- 
or, the transaction is usurious if thereby the creditor 
obtains more than lawful interest on the principal 


forbearance does not 


sum;? but there is also authority, 


Iowa.—France v. Munro, 115 N.W. 
577, 188 Iowa 1, 19 L.R.A.N.S. 391. 


Mich.—Dalton v. Weber, 169 N.W. 
946, 203 Mich. 455. 


N.J.—State v. Martin, 69 A. 1091, 
76 N.J.Law 292 [aff 73 A. 548, 77 N.J. 
Law 652, 24 L.R.A.N.S. 507, 134 Am.S. 
R. 814, 18 Ann.Cas. 986]. 


N.Y.—Schanz v. Sotscheck, 145 N. 
Y.S. 778, 160 App.Div. 798. 

4 Ioan broker see infra § 161. 

5. U.S.—Union Mortg. Banking, 
ete., Co. v. Hagood, 97 F. 360; Ameri- 
can Freehold Land-Mortg. Co. Vv. 
Whaley, 63 F. 743 [aff 74 F. 74, 20 C. 
GA. 306) —Dryfus' vi Burnes, -52 5h. 
410; Fisher v. Porter, 23 F. 162; Eddy 
v. Badger, 8 F.Cas.No. 4,276, 8 Biss. 
238. : 

Ala.—Kinney v. Pollak, 137 So. 669, 
223 Ala. 654 [mod reh on_ other 
grounds and motion overr 142 So. 390, 
225 Ala. 229). 


Ark.—McDougall v. Hachmeister, 
41 S.W.(2d) 1088, 184 Ark. 28, 76 A. 
L.R. 1463; Jones v. Phillippe,: 206 S. 
W. 40, 135 Ark. 578; Sumpter v. Hot 
Springs Sav., Trust & Guaranty Co., 
189 S.W. 854, 126 Ark. 155; Vande- 
venter v. Smith, 186 S.W. 59, 123 Ark. 
612; Smith v. Mack, 151 S.W. 431, 105 
Ark. 653; Sidway v. Harris, 50 S.W. 
1002, 66 Ark. 387; Sherwood v. Wil- 
kins, 45 S.W. 988, 65 Ark. 312; Rich- 
ardson v. Shattuck, 21 S.W. 478, 57 
Ark. 347; Holt v. Kirby, 21 S.W. 432, 
57 Ark. 251. 

Cal.—wNiles v. Kavanagh, 175 P. 462, 
ii 9) Cali98) 1 ACER. e838. 


Fla.—Graham v. Fitts, 43 So. 512, 53 
Fla. 1046, 13 Ann.Cas. 149. 


Ga.—Williams v. Forman, 123 S.E. 
20, 158 Ga. 89; Pitts v. Maier, 41 S.E. 
570, 115 Ga. 281; West v. Equitable 
Mortg. Co., 37. S.H. 357, 112 Ga. 377, 81 
Am.S.R. 59; Jones y. Norton, 71 S.H. 
687, 9 Ga.App. 333. 


Idaho.—Cornwell v. Urton, 55 P. 
294, 6 Idaho 269; Cornwell v. McCoy, 
55 P. 240, 6 Idaho 219. 


11].— Goodwin v. Bishop, 34 N.E. 47, 
145 Ill. 421 [aff 50 Ill.App. 145]; Tel- 
ford v. Garrels, 24 N.E. 573, 132 Ill. 
550; Hoyt v. Pawtucket Sav. Inst., 
110 Ill. 390; Phillips v. Roberts, 90 
Tll. 492; Knight v. Seney, 211 I1l.App. 
324. 

Iowa.—Richards v. Purdy, 58 N.W. 


886, 90 Iowa 502, 48 Am.S.R. 458; 
Hawley v. Howell, 14 N.W. 199, 60 
Towa 79; Smith v. Wolf, 8 N.W. 429, 


55 Iowa 555; Wyliis v. Ault, 46 Iowa 
46. 


Ky.—Chenault v. Southern Trust 
Co., 53 S.W.(2d) 369, 245 Ky. 305; 
Ashland Nat. Bank v. Conley, 22 S.W. 
(2d) 270, 231 Ky. 844; Webb v. South- 
ern, Trust, Cor. 11 (SW.(20). 498.8) 227 
Ky. 79; Union Central Life Ins. Co. v. 
Edwards, 294 S.W. 502, 219 Ky. 748; 


USURY 


with 


It has been 


as he pleases.1 


to the contrary, 


Todd’s Ex’r v. First Nat. Bank, 190 S. 
W. 468, 173 Ky. 60. 


Md.—Title Guaranty & Trust Co. v. 
Wheatfield, 91 A. 757, 123 Md. 458. 


Minn.—Federal Bond & Mortgage 
Co. v. Burstein, 192 N.W. 549, 222 
Minn. 88; Hatcher v. Union Trust Co. 
of Maryland, 219 N.W. 76, 174 Minn. 
241; Hobart v. Michaud, 208 N.W. 191, 
209 N.W. 39, 167, Minn. 1; Bovee v. 
Butters, 99 N.W. 641, 92 -Minn. 149; 
Grieser v. Hall, 57 N.W. 462, 56 Minn. 
155; Thomas v. Miller, 40 N.W. 358, 39 
Minn. 339. 

Mo.—Allen v. Newton, 266 S.W: 327, 
219 Mo.App.°74; Siegelman v. Jones, 
77 S.W. 307, 103 Mo.App. 172. 

Neb.—Tepoel v. Saunders County 
Nat. Bank, 40 N.W. 415, 24 Neb. 815; 
Philo v. Butterfield, 3 Neb. 256. 


N.Y.—Baldwin v. Doying, 21 N.E. 
1007, 114 NBY.. 452) “Van® Duzer v. 
Howe~21 NoY< 538i) Buber -vi D7 Hs= 


terre, 167 N.Y.S. 835, 180 App.Div. 220; 
Birdsall v. Wheeler, 71 N.Y.S. 67, 62 
App.Div. 625 [aff 65 N.H. 1114, 173 N. 
Y. 590]; Chatham Bank v. Betts, 22 
N.Y.Super. 552, 23 How.Pr. 476 [aff 
37 N.Y. 356, 4 Transcr.A. 400]; Brown 
v. Jones, 152 N.Y.S. 571, 575, 89 Misc. 
538 [eit Cye}se Terminal’ Bank /iv. 
Dubroff, 120 N.Y.S. 609, 66 Misc. 100; 
Jones v. Gay, 139 N.Y.S. 158; Davis v. 
TIllius, 9 How.Pr. 450; Barretto v. 
Snowden, 5 Wend. 181; Coster v. Dil- 
worth, 8 Cow. 299; Hetfield v. Newton, 
3 Sandf.Ch. 564. 


N.C.—Nance v. Welborne, 142 S.E. 
477, 195 N.C. 459; Williams v. Rich, 
23 S.E. 257, 117 N.C. 235. See Savings 
Loan & Trust Co. v. Yokley, 94 S.E. 
102, 174 N.C. 573 (dictum). 


Ohio.—Hall v. Kummero, 5 Ohio S.& 
CaP. ALG, 7 Oho NARs 04: 

S.C.—Danielson v. Mixson, 95 S.H. 
515, 109 S.C. 264. 


Tenn.—Mallory v. Columbia Mort- 
gage & Trust Co., 263 S.W. 68, 69, 150 
Tenn. 219 [quot Cyc]. See Talbott v. 
Maynard, 59 S.W. 340, 106 Tenn. 60 
(dictum). 

Tex.—Hudmon vy. Foster, (Civ.App.) 
210 S.W. 262 [rev on other grounds 
(Commn.App.) 231 S.W. 346]; Stu- 
art v. Tenison Bros. Saddlery Co., 53 
S.W. 83, 21 Tex.Civ.App. 530. 

And see cases infra note 6. 


[a] Although commission paid is 
unconscionable it does not constitute 
usury. Danielson v. Mixson, 95 S.E. 
515, 109-S.C; 264. 


[b] Reason for rule.—(1) Where 
the agent to whom the commission is 
paid does not lend or advance money 
to the borrower, the amount paid him 
cannot be for the use or detention of 
money, and is therefore not interest, 
and, not being interest, cannot be usu- 


ry. Hudmon v. Foster, (Tex.Civ. 
App.) 210 S.W. 262 [rev on other 
grounds (Commn. App.) 231 S.w. 
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that such exaction does not constitute usury,* and 
it is held that the payment of a mere gratuity by a 
debtor’s agent to the ereditor,® or a payment to the 
creditor by the agent in his personal capacity, and 
not as agent, for making the loan,1® does not affect 
the transaction with usury, in the absence of fraud 
or usurious intent, even though the payment is made 
out of the commission received by the agent, since 
the money is the agent’s own, with which he may do 
One employed by a borrower to ob- 
tain a loan for him is no less the borrower’s agent, 
within the meaning of the rules stated, because he al- 
so acts for the lender in another and different capac- 
ity,1? or because his commission is paid over to 


346]. (2) Usury as unlawful inter- 
est or compensation for use of money 
in general see supra § 1. 

6. Abbott v. Stone, 50 N.E. 328, 172 
Ill. 634, 64 Am.S.R. 60; Polk County 
Sav. Bank v. Harding, 85 N.W. 775, 
113 Iowa 511; Ottillie v. Wechter, 33 
Wis. 252. ‘ 


7. Jones v. Phillippe, 206 S.W. 40, 
135 Ark. 578; Pottle v. Lowe, 27 S.E. 
145, 99 Ga. 576, 59 Am.S.R. 246; Har- 
rison v. Stiles, 22 S.H. 536, 95 Ga. 264. 
See .Fisher_v. Porter, 23 -F. 162 
(dictum). Compare Mallory v. Co- 
lumbia Mortgage & Trust Co., 263 
S.W. 68, 150 Tenn. 219 (recognizing 
the rule, but holding that where a 
commission has been paid in good 
faith by a borrower to his agent, who 
himself advances the principal sum 
with the expectation of placing the 
loan with a third person, and after- 
ward, encountering unexpected diffi- 
culty in placing the loan, he pays over 
a part of his commission to a lender 
in order to persuade him to take over 
the loan, such subsequent payment 
or sharing does not entitle the bor- 
rower to recover the commission from 
the agent as wrongfully exacted, 
whatever may be the rights of the 
borrower against the lender, who took 
over the loan, a question not decided 
in the instant case). 


8 Patterson v. Blomberg, 146 S.E. 
6650 L9G WN. Cal4335 


‘ 
9. Calloway v. State, 246 P. 873, 
11 7VOkKI 4S. 


10. Jones v. Phillippe, 206 S.W. 40, 
135 Ark. 578; Wilhoit v. Flack, 185 
S.W. 460, 128 Ark. 619. 


ll. Jones v. Phillippe, 
40, 135-Ark. 578. 


12. Brown vy. Jones, 152 N.Y.S. 571, 
575, 89 Misc. 538 [cit Cyc]; Terminal 
Bank v. Dubroff, 120 N.Y.S. 609, 66 
Mise. 100; Jones v. Gay, 139 N.Y.S. 
158; Hall v. Kummero, 5 Ohio S.&C.P. 
176, 7 Ohio N.P. 394. 


{a]. Rule applied.—(1) The pay- 
ment by a borrower of money from an 
insurance company of a commission 
to an agent employed by him to pro- 
cure the loan does not constitute usu- 
ry merely by reason of the fact that 
such agent is also the agent of the 
insurance company for the purpose of 
securing applications for insurance 
and of delivering policies issued. 
Hail v. Kummero, 5 Ohio §.&C.P. 176, 
7 Ohio N.P. 394. (2) Where one ap- 
plies to an attorney to procure a loan 
for him, such attorney is the agent 
of the borrower for that purpose, al- 
though he acts as agent for the lender 
in searching the title to property of- 
fered as security, drawing the papers 
connected with the loan, and attend- 
ing to their execution and recording; 
and, the payment to him by the bor- 
rower of a commission for procuring 
the loan does not render the transac- 


206 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


; 


yall 
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him by the lender at the direction or request of 
the borrower,!* or because he temporarily advances 
the amount of the loan to the borrower, pending re- 
imbursement by the lender, or the placement of the 
loan,** or because the security given for the loan 
names him as obligee, where the borrower knows that 
the loan is in fact made by another,!® or even, it has 
been held, because he borrows the principal sum on 
his own note, and turns the proceeds over to the 
borrower, taking security for repayment. in his own 
name,*® although on the last point there is also au- 
thority to the eontrary.17 


[§ 160] (bb) Lender or His Agent Pretending To 
Be Borrower’s Agent.t® Where one pretending to 
act as agent for a borrower in procuring a loan is 
in fact himself the lender, the exaction by him of 
a bonus or commission for his supposed services 
constitutes usury if the lawful rate of interest. is 
thereby exceeded.1® Similarly, where an agent of 
the lender exacts from the borrower a bonus or com- 
mission of such nature or under such circumstances 
as to render the transaction usurious under the gen- 


tion usurious. Brown v. Jones, 152 
N.Y.S. 571, 89 Misc. 538. See to same 
effect Jones v. Gay, 139 N.Y.S. 158. 


[b] Using intermediaries for 
transmission of papers, relying on 
their inspection of property and ex- 
amination of titles, at borrower’s 
instance, and forwarding money 
through them at his instance does not 
constitute them agents of lender. 
Williams v. Forman, 123 S.E. 20, 158 
Ga. 89. 


13. Abbott v. Stone, 50 N.E. 328, 
172 Ill. 634, 64 Am.S.R. 60. 


14. Hughes v. Griswold, 9 S.E. 
1092, 82 Ga. 299; Ashland Nat. Bank 
Vv. (Conley, "22. S.W.(2d), 270, 231 Ky. 
844; Linde v. Grant, 13 N-Y.S. 533, 13 
Hun 624 [aff 29 N.E. 1032, 129 N.Y. 
644]; Mallory v. Columbia Mortgage 
& Trust Co., 263 S.W. 68, 150 Tenn. 
219. See In re Williams, 252 F. 924 
(holding that where it was not in- 
tended that an agent employed by a 
borrower to obtain a loan would take 
the loan himself, but rather that he 
would secure the money by negotiat- 
ing a loan, and pending the placement 
of the loan the agent advanced the 
principal sum from.a bank account 
composed in part of his own funds 
and in part of funds received and 
handled by .him for various cli- 
ents, the payment to such agent of 
an agreed commission for negotiating 
the loan was not rendered usurious by 
the fact that the borrower became 
bankrupt so that the agent was un- 
able to place the loan with a third 
person). 


(Tex.Civ. App.) 


rule), 


32 F. 113. 


Neb. 487; 


1, 64 N.J.Eq. 37. 


(holding 
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Loan & Trust Co. v. Yokley, 94 S.E. 
102, 174 N.C. 573; Sayles v. Jackson, 
254 S.W. 
Talbott v. Maynard, 59 S.W. 340, 106 


Tenn. 60 (apparently recognizing the 


_20. Exaction of bonus or commis- 
Sion by lender’s agent in general see 
Supra §§ 150-158. 

21. U.S.—Sherwood v. Roundtree, 


Ark.—Banks v. Flint, 14: S.W. 769, 
16 S.W. 477, 54 Ark. 40, 10 L.R.A. 459. 


Ga,—Clarke v. Havard, 36 S.E. 837, 
111 Ga. 242, 51 L.R.A. 499, 

Neb.—Joslin v. Miller, 15 N.W. 214, 
14 Neb. 91; Olmsted v. New England 
Mortg. Security Co., 9 N.W. 650, 11 
Cheney v. Eberhardt, 1 N. 
W. 197, 8 Neb. 423. 


N.J.—Leipziger v. Van Saun, 53 A. 


N.Y.—Braine v. Rosswog, 42 N.Y.S. 
1098, 18 App.Div. 249 [appeal dism 
SNe del Obs 58 Nae 6 4iel 


But see Wyllis v. Ault, 46 Iowa 46 
that the 
bound by such a declaration, although 
they claimed they did not read the 
writing before signing it and did not 
know they were employing the agent 
to act for them). 

22. See Brokers § 10. 

23. See Brokers § 84. 

24. U.S.—Fowler 
PrUst Coy Laas. Ct, 1 4b OLS 3840135 


L.Ed. 786 [aff 12 S.Ct. 80, 141 U.S. 418, 
35 L.Ed. 793]; Grant v. Phenix Mut. 
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eral rules applicable to such exactions,2° it is no 
less usurious because the borrower executes an ap- 
plication or other writing purporting to appoint such 
agent as his agent, or declaring him to be such.?1 


[§ 161] (c) To Loan Broker. In view of the 
principle, applicable to brokers generally, that, while 
a broker is to some extent an agent of both the par- 
ties for whom he is intermediary,?? his eompensa- 
tion is ordinarily to be paid by the party who has 
sought his services,?* it is a general rule that a com- 
mission or fee paid by a borrower to a loan broker 
for obtaining a loan from a third person does not 
constitute usury,?* except where it is provided by 
statute that one acting as agent for both a creditor 
and a debtor shall be deemed the agent of the cred- 
itor for the purposes of applying the rules of usury, 
in which ease the transaction is usurious if the bro- 
ker’s commission, when added to the interest, if any, 
reserved by the creditor, exceeds the maximum law- 
ful rate,*° and except where unreasonable and ex- 
orbitant commissions are exacted for the purpose of 
evading the usury laws;?® and this is clearly so 


463, 179 Cal. 98, 1 A.L.R. 831 [quot 
Cyc]; Herzer v. Lee, 189 P. 498, 46 
Cal.App. 582. See Wallace v. Zinman, 
254 P. 946, 200 Cal. 585, 62 A.L.R. 
1341 (apparently recognizing the rule, 
and holding that a statutory provi- 
Slon regulating the amount which 
may be charged by a broker as a 
conimission is not within the title of 
an act “relating to the rate of inter- 
est which may be charged,” on the 
ground that such title relates only to 
the return which a lender may exact 
for the use of money, and so does 
not cover brokers’ commissions). 


Ga.—Weems v. Jones, 13 S.B. 89, 
86 Ga. 760; Hughes v. Griswold, 9 
S.E. 1092, 82 Ga. 299; Merck v. Amer- 
ican Freehold Land Mortg. Co., 7 S. 
EK. 265, 79 Ga. 213. 

Tll.—Council v. Bernard, 150 N.E. 
272, 319 Ill. 392; Northern Trust Co. 
v. Sanford, 139 N.E. 603, 308 Ill. 381; 
Gantzer v. Schmeltz, 69 N.E. 584, 206 
Ill. 560 [mod 107 Ill.App. 641]; Hal- 
derman v. Massachusetts Mut. L. Ins. 
Co., 11 N.E. 526, 120 Ill. 390 [aff 21 Il. 
App. 146]; Brown v. Scottish-Ameri- 
can Mortg. Co., 110 Ill. 235; Callender 
v. Roberts, 17 Ill.App. 539. 


Mich.—Gerasimos v. Detroit Life 
Ins. Co., 204 N.W. 705, 231 Mich. 653; 
Secor v. Patterson, 72 N.W. 9, 114 
Mich. 37. 

Minn.—Hatcher v. Union Trust Co. 
of Maryland, 219 N.W. 76, 174 Minn. 
41. 

Miss.—Pass v. New England Mortg. 
Security Co., 6 So. 239, 66 Miss. 3865; , 
New England Mortg. Security Co. v. 


218. See 


borrowers were 


v. Equitable 


Truinss Cox, WS: Ot} S41 120 WS: 105.130 
L.Ed. 905; Call v. Palmer; 6 S.Ct. 301, 
116 U.S. 98, 29 L.WMd. 559; Best v. 
British, etce., Mortg. Co., 79 F.* 401; 
Whaley v. American Freehold Land- 
Morte Cone id Hoga, 20 UCC Alms 0 65 
Fisher y. Porter, 23 F. 162. 


Ala.—Gardner v. Ruffner, 91 So. 
580, 206 Ala. 666; Miller v. Graham, 
72 So. 87, 196 Ala. 230; George v. New 
England Mortg. Security Co., 20 So, 
331, 109 Ala. 548; Guin v. New Eng- 
land Mortg. Security Co., 8 So. 388, 
92 Ala, 135. 

Ark.—Johnson v. Shattuck, 53 S.w. 
888, 67 Ark. 159; Martin v. Adams, 
48 S.W. 494, 66 Ark. 10; May v. Flint, 
16 S.W. 575, 54 Ark. 573; Baird v. 
Milwood, 11 S.W. 881, 51 Ark. 548; 
Vahlberg v. Keaton, 11 S.W. 878, 51 
Ark. 534, 14 Am.S.R. 73, 4 L.R.A. 462. 


Cal.—Niles v. Kavanagh, 175 P. 462, 


15. Hawley v. Howell, 14 N.W. 199, 
60 Iowa 79; Title Guaranty & Trust 
Co. v. Wheatfield, 91 A. 757, 123 Md. 
458; Allen v. Newton, 266 S.W. 327, 
219 Mo.App. 74. 


Creditor pretending to be debtor’s 
agent see infra § 160. 


16. Tobin v. Neuman, 
271 S.W. 842. 


Sale of credit see supra § 98. 


17. Savings Loan & Trust Co. v. 
Yokley, 94 S.E. 102, 174 N.C. 573. 


18. Creditor pretending to he 
agent of creditor see supra § 158. 


19. Sanford v. Kane, 24 N.E. 414, 
133. 711. 199,23, Am.S.R., 602.8 LRA. 
724; State v. Martin, 69 A. 1091, 76 
N.J.Law 292 [aff 73 A. 548, 77 N.J. 
Law 652, 24 L.R.A.N.S. 507, 134 Am. 
S.R. 814, 18 Ann.Cas. 986]; Savings 


(Mo.App.) 


Townes, 1 So. 242. 


Neb.—Davis v. Sloman, 44 N.W. 41, 
27 Neb. 877. 

N.Y.—Kaufman v. Schwartz, 170 N. 
Y.S. 318, 183 App.Div. 510; North v. 
Berean, 33 Barb. 350, 20 How.Pr. 
19) 

Tenn.—Mallory v. Columbia Mort- 
gage &. Trust Co., 263 -S.W. 168, 150 
Tenn. 219. 

Va.—Richeson v. Wood, 168 S.E. 
339, 343, 158 Va. 269, 82 A.L.R. 1189 
[eit, Cyc]: 

And see cases infra note 27. 

Commission to borrower’s agent in 
general see supra § 159. 

25. Peter v. Boling, 249 P. 776, 140 
Wash. 466. 

26. Douglass vy. Boulevard Co., 100 
A. 1067, 91 Conn. 601. 
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where the lender has no knowledge of the charge 
made by the broker." Moreover, it is held that the 
payment by the broker to the lender or the lender’s 
agent of a gratuity does not affeet the transaction 
with usury, if there is no usurious intent, even though 
the payment is made out of the broker’s commis- 
sion;28 but the rule is otherwise if a usurious intent 
be shown,”® as where the lender exacts from the 
broker a part of his commission, as a condition of 
the loan or part consideration for it.8° The ad- 
vancement by a broker of his own money to the 
borrower, for convenience only, and with expecta- 
tion of reimbursing himself promptly from the funds 
supplied by the lender, does not make the exaction 
of a commission usurious.*! Where an intermediary 
in arranging a loan is, however, actually the agent 
of the lender, the fact that he is referred to as, or 
ealls himself, a broker will not obviate usury in the 
exaction by him of a bonus or commission from the 
borrower,?2 and this rule applies notwithstanding 
the: execution by the borrower of a writing employ- 
ing him as broker or constituting him the borrower’ S 
agent to procure the loan;*° but the mere fact that 
the lender owns stock in a corporation acting as 
broker in negotiating a loan does not make the cor- 
poration’s exaction of a commission from the bor- 
rower usuricus.°# 

[§ 162] (d) To Commission Agent or Factor— 
aa. In General. The payment of a commission or 


, 
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22 S.E.. 898, 
Hughes v. Griswold, 9 S.E. 1092, 82 
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fee to a commission agent or factor for his services 
to his principal, ineluding the advancement of funds, 
does not render such advancements usurious, al- 
though the commission paid exceeds lawful interest 
upon the amount advanced,*® unless the excess is 
so great, or the circumstances are otherwise such, as 
to show a corrupt and usurious intent.°° Thus, 
while a commission exceeding lawful interest may 
be charged by such an agent or factor for accepting 
a draft, and so selling his eredit, without consti- 
tuting usury,?’ yet a similar charge for paying a 
draft and advancing the money may be usurious, 
since such an act is merely the lending of money.** 
It has been held immaterial, on the question of usu- 
ry, that the agent or factor does not perform all of 
the serviees for which the commission is paid, where 
he performs some of them, and the omission to per- 
form others is at the special instance of his prin- 
cipal.?® 


[§ 163] bb. Commission on Goods Not Actually 
Shipped. A contract between a commission agent 
or faetor and his principal, to whom he makes ad- 
vanees, whereby the principal binds himself to con- 
sign to the agent or factor a specified quantity of 
goods on commission, and in ease of default to 
pay, by way of liquidated damages, commissions on 
goods not shipped, as well as on those shipped, is 
not usurious where it is honestly made for the pur- 
pose of securing business to the factor,*® in view 


96 Ga. 227; | 294. 


Pa.—Grubb v. Brooke, 47 Pa. 485. 


2 ee Arico MOlta Ws Tele b Yenc iSaVW || oRUSh ©On, 
432, 5 Ark. 251. 
Tll.— Gantzer v. Schmeltz, 69 N.E. Ga. 299. 


584, 560 [mod 107 [ll.App. 
eee 
y.—Union Central Life Ins. Co. v. 
Bands, 294 -S.W. 502, 219 Ky. 748 
Miss.—New England Mortg. ashe 
ity Co. v. Townes, 1 So. 242. 


Neb.—Philo y. Butterfield, 3 Neb. 
256. 
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N.C.—Long v. Gantley, 20 N.C. 457. 

S.C.—New England Mortg. Security 
Co. v. Baxley, 21 S.H. 444, 885, 44 S.C. 
81. 

Wis.—McFarland v. Carr, 
259. 

23. Ala—Hslava v. Crampton, 61 
Ala. 507. 

Ark.—Jones v. Phillippe, 206 S.W. 
40, 185 Ark. 578. 

Iowa.—Dickey v. 
347, 56 Iowa 426. 

Minn.—Grieser v. Hall, 57 N.W. 462, 
56 Minn. 155. 

N.Y.—Wheaton v. Voorhis, 53 How. 
Pr 319. 

See to same effect West v. Equita- 
ble Mortgage Co., 37 S.E. 357, 112 Ga. 
OTe ok Am SiR. 595 


[a] Deposit by broker of part of 
commission with lender as guaranty 
of repayment of loan does not render 
the transaction usurious. West v. 
Equitable Mortgage Co., 37 S.E. 357, 
112 Ga. 377, 81 Am.S.R. 59. 


29. Harrison v. Stiles, 22 S.B. 536, 
95 Ga. 264; Byrnes v. Labagh, 4 N.Y. 
St. 522, 42 Hun 659, 25 Wkly.Dig. 461 
{aff 13 N.E. 936, 106 N.Y. 669]; Col- 
lamer v. Goodrich, 30 Vt. 628. And 
see case infra note 30. 


30. Jones v. Phillippe, 206 S.W. 40, 
135 Ark. 578; Roanoke Mortg. Co. v. 
Henritze, 144 S.E. 480, 151 Va. 220. 


31. Stansell v. Georgia Loan & 


16 Wis. 


Brown, 9% N.W. 


32. Fowler v. Equitable Trust Co., 
12S. Ctte ds h1 4s Wns S84 Shei dem Ceo 
[aft 12 S'Cty 80} 141 US. 418535) i Bd: 
793]; Payne v. Newcomb, 100 Ill. 611, 
39 Am.R. 69; Hare v. Winterer, 90 N. 
W. 544, 64 Neb. 551; Joslin v. Miller, 
15 N.W. 214, 14 Neb. 91; Hughson v. 
Newark Mortg. Loan Co., 41 A. 492, 57 
N.J.Eq. 139. And see cases infra note 
3) 


Bonus or commission to lender’s 
Spent im general see supra §§ 150- 
58. 

33. Sherwood v. Roundtree, 32 F. 
113;. Olmstead v. New England Mort- 
Pee Security Co., 9 N.W. 650, 11 Neb. 

Lender’s agent pretending to be 
agent of borrower see supra $ 160. 


34. West v. Equitable Mortgage 
Co,, Bi, SE. Sol, LIZEG ams Une) elm, 
SUR. 59" Keagy Vid DNOUE Cane Eh way 
85 Va. 390. 


35. a. man, 5 So. 
197, 85 Ala. 379, 2 L.R.A. 589; Woolsey 


v. Jones, 4 So. 190, 84 Ala. 88; Swil- 
ley v. Lyon, 18 Ala. 552; Brown v. 
Harrison, 17 Ala. 774. 


Ark.—Jarvis v. Southern Grocery 
Co., 38 S.W. 148, 68 Ark. 225. 


La.—Byrne, Vance & Co. v. Gray- 
son, 15 La.Ann. 457. 


Mo.—Cable v. Duke, 111 S.W. 909, 
132 Mo.App. 334. 


N.Y.—Matthews v. Coe, 70 N.Y. 239, 
26 Am.R. 588; Spain v. Talcott, 152 
INSYS 61 1s 165 App.Div. 815; Linde 
v. Grant, 13 NYS ss, Ls Hun 624 
[aff 29 N.E. 1032, 129 N.Y. 644]; Sey- 
mour y. Marvin, 11 Barb. 80; Suydam 
v. Westfall, 4 Hill 211 [rev on other 
grounds 2 Den. 205]; Hall v. Dagget, 6 
Cow. 653; Trotter v. Curtis, 19 Johns. 
160, 10 Am.D. 211; Suydem v. Bartle, 
10 Paige 94; Bullock vy. Boyd, Hoffm. 


Vt.—Joseph W. Corlies & Co. v. 
Histes, 31 Vt. 653. 

Compare Stark & Hilliard v. Sperry, 
6 Lea 411, 40 Am.R. 47 [rev 2 Tenn.Ch. 
304]; Compare Chester v. Apperson, 4 
Heisk. (Tenn.) 639 (both holding that 
where a separate and distinct charge 
of a specific sum for each item of 
service connected with the transac- 
tions is made by the commission 
agent, a charge exceeding the lawful 
rate of interest for the use of money 
advanced constitutes usury). 

And see cases infra note 37. 

Payment for services rendered by 
rs in general see infra §§ 166— 

69. ; 

386. Harmon v. Lehman, 5 So. 197, 
85. Ala, 1379428 ERAS 589. VAR CMSsee 
cases infra note 38. 

Ccmmission on goods not actually 
shipped see infra § 163. 

37. Jones v. McLean, 18 Ark. 456; 
Lalande v. Breaux, 5 La.Ann. 505. 

i Sale of credit in general see supra 
§ 98. 

38. Jones v. McLean, 
Weane v. Branden, 12 
Robert Patterson & Co. v. 


18 Ark. 456; 
La.Ann. 20; 
Leake, 5 La. 


Ann. 547; Lalande v. Breaux, 5 La. 
Ann. 505; Grubb v. Brooke, 47 Pa. 
485; Burton v. Blin, 23 Vt. 151. 


39. Spain’ ‘v-) Talcott, — 1527 Noyes: 


611, 165 App.Div. 815. 


40. U.S.—Cockle v. Flack, 93 U.S. 
344, 23 L.Ed. 949. 


Ala.—Kitchen y. Robinson, 35° So. 
461, 138 Ala. 419; Dozier v. Mitchell, 
65 Alla. 511% 


Ark.—Allen-West Commission Co. 
v. People’s Bank, 84 S.W. 1041, 74 
Ark. 41; Blackburn y. Hayes, 27 S.W. 
240, 59 Ark. 366. 


Ga.—Mackenzie v. Flannery, 16 S.E. 
710, 90 Ga. 590. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of the general rule that a payment contracted to 
be made upon a contingency which is within the 
debtor’s control does not constitute usury.41 Where, 
however, the cireumstanees are such as to show that 
such a contract was made without any expectation 
that the goods would be delivered, and merely for 
the purpose of cloaking unlawful charges for ad- 
vances of money made, the contract will be held 
usurious. ?? 


[§ 164] (e) To Stranger.4? A loan is not ren- 
dered usurious by the making of a gift by the bor- 
rower to a stranger to the transaction, although 
made for the purpose of inducing the loan, where 
the lender acts in good faith and receives no ben- 
efit from such gift,** as where a bonus or commis- 
sion is paid by a borrower to his accommodation 
indorser,*® or where the lender exacts of the bor- 
rower some benefit to a third person not otherwise 
concerned with the transaction.** Similarly, where 
one is acting merely as trustee under a trust deed 
given to secure a loan, and not for the lender, the 
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exaction by him of improper commissions or fees 
does not affect the loan with usury.*? 


[§ 165] (3) Bonus Paid by Stranger.4® Ordinari- 
ly, a bonus given or paid by a stranger to a contract 
of loan or forbearance, for his own purposes or rea- 
sons sufficient to himself, to induce the making of 
such contract by the lender, does not affect the con- 
tract with usury,*® particularly where it is without 
the knowledge or consent of the debtor,5® the pur- 
pose underlying usury statutes, which is the pro- 
tection of debtors against hardship and oppres- 
sion,®! having no relevancy where the only loss 
or detriment is to a stranger.®2 The rule is other- 
wise, however, where the person paying or promis- 
ing to pay the bonus, while nominally a stranger to 
the transaction, is in fact the real beneficiary of the 
loan or forbearance,*? or where the debtor reimburs- 
es such person, or is In any way obligated to reim- 
burse him, for the amount of such bonus, or any 
part thereof,°* if the amount paid or promised to 
be paid by such beneficiary or debtor, together with 


Ind.T.—Ardmore L. & T. Co. v. Dil- 
lard, 104 S.W. 814, 7 Ind.T. 501. 

La.—Lichtenstein yv. Lyons, 40 So. 
454, 115 La. 1051. 


Neb.—Morrissey v. Broomal, 56 N. 


W. 383, 37 Neb. 766. 


N.C.—HElliott v. Sugg, 20 S.H. 450, 


115 N.C. 236. 


S.C.—Norwood v. Faulkner, 22 S.C. 
367, 53 Am.R. 717. 

Tenn.—Allen-West Commission Co. 
v. Carroll, 58 S.W. 314, 104 Tenn. 489. 

Tex.—Western Bank, ete, Co. v. 
Ogden, 93 S.W. 1102, 42 Tex.Civ.App. 
465; Huddleston v. Kempner, 21 S.W. 
946, 1 Tex.Civ.App. 211. 


Va.—Pollard v. Baylors, 6 Munf. 


(20 Va.) 433 [overr Pollard v. Bay- 
lor’s Devisees, 4 Hen.&M. (14 Va.) 
22516 

41.Pollard.~v. Baylors, supra 


Loverr Pollard v. Baylor’s Devisees, 
supra]. 


Excessive payment on contingency 


under debtor’s control in general see 
supra §§ 117-122. 

42. Uhlfelder v. Carter, 64 Ala. 
527; Union Nat. Bank v. Louisville, 
ete ry Con, 34 NE 1350145) TIE e208 
[error dism 16 S.Ct. 1039, 163 US. 
325, 41 L.Ed. 177]; Waxahachie Loan 
& Trust Co. v. Turner, 74 S.W. 792, 3 
Tex.Civ.App. 281; Shattuck v. Clark, 
(Tex.Civ.App.) 34 S.W. 404. 


[a] Illustration. — A _ contract 
whereby defendant undertook to con- 
sign to plaintiff, in consideration of 
loans and advances by plaintiff to de- 
fendant, a specified number of cat- 
tle, to be sold on commission, or to 
pay a specified amount per head for 
so many of the cattle as he should 
fail to ship, will be held to be one for 
usurious interest, where it appears 
that -plaintiff knew at the time the 
contract was made that defendant had 
_ho cattle to ship, and did not contem- 
plate getting any in the time specified 
in the contract. Shattuck v. Clark, 
(Tex.Civ.App.) 34 S.W. 404. 

43. Bonus paid by stranger see 
infra § 165. 

44. Mahoney v. Mackubin, 54 Md. 
268. -And see cases infra notes 45, 
46. 


45. Birdsall v. Wheeler, 65 N.E. 


AAAS IN.Y: 590: 


46. Cockrill v. Cockrill, 92 F. 811, 
34 C.C.A. 254 [aff 79 F. 143]. Com- 
pare Ahrens v. Kelly, 101 A. 571, 88 
N.J.Eq. 119 [aff 105 A. 237, 89 N.J. 


Eq. 586]; Borcherling’s Ex’r v. Trefz, 
2 A. 369, 40 N.J.Eq. 502 (in both of 
which it is said that a contract is 
usurious if a bonus rendering the in- 
terest excessive is paid to a third 
person under the terms of the con- 
tract and with the lender’s knowl- 
edge, but in both of which it appears 
that the person to whom the bonus 
was paid was the lender’s agent). 

{a] MIlustration.—Where a lender, 
as a condition of making a loan to 
his spendthrift son-in-law, required 
or persuaded him to convey certain 
property to his wife, the lender’s 
daughter, for her protection and that 
of their children, while he was yet 
able to make provision for them, the 
transaction is not thereby rendered 
usurious, in view of the facts and 
circumstances of the particular case. 
Coekrill v. Coekrill, 92 BF. 811, 34 cc 
A. 254 [aff 79 F. 143]. 

47. Whitworth v. Davey, 216 S.W. 
736, 279 Mo. 672. 


4%. Bonus or commission 
stranger see supra § 164. 


49. Wilhoit v. Flack, 185 S.W. 460, 
123 Ark. 619; Gleason v. Childs, 52 
Vt. 421; McArthur v. Schenck, 31 Wis. 
673, 11 Am.R. 6438. See Salvin v. 
Myles Realty Co., 124 N.E. 94, 227 N. 
Y. 51, 6 A.L.R. 581 (holding that the 
rule stated in the text is applicable, 
even though tthe borrower is a cor- 
poration and the person paying the 
bonus is its president and the owner 
of almost all its capital stock). And 
see cases infra note 50. 

[a] Rule applied.—(1) Where a 
prospective purchaser of a farm ap- 
plies to a third person for a loan of 
money with which to make the pur- 
chase, and such third person refuses 
to make the loan except upon the pay- 
ment of a usurious bonus, which the 
intending borrower refuses to pay, but 
the vendor of the farm, rather than 
lose the sale, pays the bonus, and the 
loan is made at lawful interest, the 
transaction is not usurious. Mc- 
Arthur v. Schenck, 81 Wis. 673, 11 
Am.R. 643. (2) Where plaintiff is in- 
debted to EK, and E is indebted to de- 
fendant, and E applies to plaintiff for 
payment in order that he may pay de- 
fendant, but agrees to wait another 
year if gefendant will wait another 
year on*his own debt, and plaintiff 
thereupon arranges with defendant, 
in consideration of a bonus paid, to 
extend E’s debt, there is no usury. 
Gleason v. Childs, 52 Vt. 421. Com- 
pare Thompson vy. Thompson, 8 Mass. 


to 


135 (holding that where defendant 
was indebted to M, and M was indebt- 
ed to plaintiff in the same amount, 
and by arrangement between all the 
parties defendant executed his note 
to plaintiff for the amount of the in- 
debtedness, with lawful interest, and 
at the same time paid a bonus to 
plaintiff, wha thereupon discharged 
M and M discharged defendant, the 
transaction was tainted with usury). 
(3) Where the purchaser of land 
pays to the real estate agent who con- 
ducted the negotiations a sum, as 
commission, in lieu of the commission 
Which the vendor refused to pay when 
it became necessary to reduce the sale 
price in order to make the sale, the di- 
vision by such agent of his commis- 
sion with one who has lent to the pur- 
chaser part of the money necessary 
to make the purchase, for such lend- 
er’s services in helping to complete 
the sale, is not usury, not being paid 
to or received by such lender for the 
use of the money lent. Wilhoit v. 
Flack, 185 S.W. 460, 123 Ark. 619. 


50. Tucker v. Fouts, 76-So. 130, 73 
Fla. 1215, L.R.A.1917F 916; Madison 
University v. White, 25 Hun (N.Y.) 
490. 

51. See supra § 38. 


52. McArthur v. Schenck, 31 Wis. 
673, 677, 11 Am.R. 643. 


“The payment of usury, if it be 
properly so called, not by the borrow- 
er, but by a stranger to the contract, 
one not connected with the loan or 
liable for it, who voluntarily or from 
any motive advances the sum exacted 
or sustains the loss where the bor- 
rower is unwilling or declines so to do, 
is not a circumstance of which the 
borrower can be permitted to take ad- 
vantage for the purpose of having the 
contract declared inoperative and void 
for usury. It seems not to be a case 
in any manner falling within the true 
spirit and intent of the law against 
usury. Thatlaw . . . is intended 
for the benefit and protection of the 
borrower who is himself obliged to 
submit to and suffer by the exactions 
of the usurer, and not for the benefit 
or protection of strangers, or those 
not borrowers or standing in that re- 
lation to the lender.” McArthur y. 
Schenck, supra. 

53. Hamilton y. Brennan, 35 N.Y.S. 
805, 90 Hun 340 [aff 49 N.R. 1097, 154 
N.Y. 738]; Spalding v. Muskingum 
Bank, 12 Ohio 544. 

54. Lake v. Seaman, 134 So. 505, 
101 Fla. 520; McCullough v. Hill, 
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the interest, if any, 


principal sum of the loan or debt. 


[§ 166] (4) Charges for Services Rendered or Ex- 
pense Incurred by Lender or His Agent®® 
A lender may properly exact from a bor- 
in addition to interest at the highest law- , 
reasonable fees or 
compensation for services rendered, or reimburse- 


eneral, 
rower, 
ful rate upon the money lent, 


(Fla.) 133 So. 846 [aff reh 145 So. 
259]; Tucker v. Fouts, 76 So. 130, 73 
Plage et 25 ei ReAL LOTTE “916: 

55. Cross references: 


Bonus or commission to creditor or 
ereditor’s agent see supra §§ 148— 
158. 

Employment of lender by debtor in 
sinecure position see supra § 147 
note 44 [a]. 

Services of commission agent or fac- 
tor see supra §§ 162, 163. 

56. U.S.—Houghton y. Burden, 33 
eet eA O22 8. US hel bt sd 780 
{aff sub nom. In re Canfield, 193 F. 
934, 113 C.C.A. 562 (rev 190 F. 266)]; 
Equitable Trust Co. v. A. C. White 
Lumber Co., 41 F.(2d) 60; In re Mans- 
field Steel Corporation, 30 F.(2d) 832; 
In re Mesibovsky, 200 F. 562, 119 C.C. 
Rae On mreveWilde; e383) dE 
TAPS O25 52 ©. CvAL 601 )); 
land Mortg. Security Co. v. Gay, 33 
F. 636 [error dism 12 S.Ct. 815, 145 
U.S. 1238, 36 L.Ed. 646]. 


Ala.—Kinney v. Pollak, 137 So. 669, 
223 Ala. 654 [mod reh on other 
grounds and motion overr 142 So. 390, 
225 Ala. 229]; Dudley v. Colonial 
Lumber Co., 137 So. 429, 223 Ala. 533. 


Ark.—Citizens’ Bank v. Murphy, 102 
S.W. 697, 83 Ark. 31; Shuttuck v. By- 
ford, 35 S.W. 1107, 62 Ark. 431. 


Cal.—Beneficial Loan Soc. v. Haight, 
ti P(2d) $57, 215° Cal. 506; Haines vy: 
Commercial Mortgage Co., 254 P. 956, 
255 BP. 805, 200 Cal. 609, 53 A.L.R. 725; 
Penziner v. West American Finance 
Co, CApp)) 14 e220) 8105.9) Lamb! Vv. 
Herndon, 275 P. 508, 97 Cal.App. 193. 


Conn.—Beadle v. Munson, 30 Conn. 
175. 


Del.—Hance Hardware Co. v. Den- 
bigh Hall, Inc., 152 A. 130, 133, 17 Del. 
Ch. 234 [cit Cyc]; James Bradford 
Co. v. United Leather Co., 95 A. 308, 
310, 11 Del.Ch. 46 [quot Cyc]. 


Ill.—Ammondson v. Ryan, 111 Ill. 
506; Kihlholz v. Wolf, 103 Ill. 362. 


Iowa.—Bilbo v. Ball, 188 N.W. 753, 
194 Iowa 875; Iowa Sav., ete., Assoc. 
v. Heidt, 77 N.W. 1050, 107 Iowa 297, 
70 Am.S.R. 197, 43 L.R.A. 689. 


Ky.—Ashland Nat. Bank v. Conley, 
22 S.W.(2d) 270, 281 Ky. 844; Union 
Central Life Ins. Co. v. Edwards, 294 
S.W. 502, 219 Ky. 748. 


Mich.—Ferguson vy. Grand Rapids 
Land Conttract Co., 218 N.W. 685, 242 
Mich. 314, 63 ISTE LIB 820; Barras v. 
Youngs, 152 N.W. 219, 185 Mich. 496; 
Continental Nat. Bank of Chicago, I[Il., 
v. Fleming, 134 N.W. 656, 170 Mich. 
624. ; 

Minn.—Hatcher v. Union Trust Co. 
of Maryland, 219 N.W. 76, 174 Minn. 
241; Hobart v. Michaud, 208 N.W. 
191, 192, 209 N.W. 39, 167 Minn. 1, 3 
[cit Cyc]; Blanchard v. Hoffman, 192 
N.W. 352, 154 Minn. 525; Swanstrom 
v. Balstad, 53 N.W. 648, 51 Minn. 276. 


Miss.—Allen v. Grenada Bank, 133 
So. 648, 160 Miss. 419. 

Mo.—Leavel v. Johnston, 232 S.w. 
1064, 209 Mo.App. 197 


paid or payable to the lender, 
exceeds interest at the highest lawful rate on the 
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ment of expenses incurred, 
lender or his agent, 


ke 


[§§ 165-166 


in good faith, by the 
in connection with the loan, 


without thereby rendering the transaction usurious,°°® 


—(a) In 


N.Y.—Brown v. Robinson, 120 N.E. 
694, 224 N.Y. 301 [reh den 121 N.E. 
857, 225 N.Y. 638]; Bennett v. Gins- 
berg, 125 N.Y.S. 650, 141 App.Div. 66; 
Matter of Atwood, 57 N.Y.S. 1031, 40 
App.Div. 272. Compare London Real- 
ty Co. v. Riordan, 100 N.E. 800, 207 
N.Y. 264 (recognizing the rule stated 
in the text, but holding that under a 
statute, applicable to small loans 
upon personal property, forbidding 
the direct or indirect charging of any 
interest, discount, or consideration 
greater than the lawful rate of in- 
terest, a charge for services makes 
such a loan usurious, whether or not 
the charge is exacted as interest or a 
cover for interest). 

Ohio.—Busby v. Finn, 1 Ohio St. 
09 

Ok —Pettyjohn v. Wilkin, 66 P. abs 
PAZOKIS IS 5s 

Or.—Portland Trust Co. v. iarrele, 
59 P. 466, 61 P. 346, 36 Or. 234. 

Pa.—Rossmassler v. Spielberger, 
112 A. 876, 270 Pa. 30; Righter v. 
Ee tnt Warehouse Co., 99 Pa. 


Tenn.—Koen v. State, 39 S.W.(2d) 
283, 162 Tenn. 578. 


Va.—Myers v. Roller, 8 S.E. 488, 85 


Va. 621; Jones v. Hubbard, 6 Call (10 
Va.) 211; Hopkins v. Baker, 2 Patt.& 
Es CViais 120: 


Wash.—Washington Fire Ins. Co. v. 
Maple Valley Lumber Co., 138 P. 553, 
77 Wash. 686 

Eng.—Stoveld v. Eade, 4 Bing. 81, 
13 E.C.L. 410, 130 Reprint 699; Bar- 
clay v. Walmsley, 4 East 55, 102 Re- 


print 750; Winch vy. Fenn, 2 T.R. 52 
note. 

Can.—Pollok v. Bradbury, 2 Can. 
App.Cas. 46. 

Compare Com. v. Morris, 56 N.E. 
896, 176 Mass. 19 (holding, under a 


statute prohibiting the making of 
loans at a greater rate than twelve 
per cent per annum, but providing 
that if both parties agree certain sums 
may be paid by the borrower or added 
to the debt and taken by the lender as 
the expense of making and securing 
the loan, that in a prosecution for 
taking excessive interest, evidence is 
admissible to show that such sums, 
chargeable as expense under the stat- 
ute, were deducted by the lender from 
the amount of the loan, so that the 
interest actually charged and received 
exceeded twelve per cent per annum 
on the sum actually paid to and re- 
ceived by the borrower). 


And see cases infra note 57. 


Particular services and expenses 
See infra §§ 167-169. 


57. Riley v. Olin, 9 S.E. 1095, -82 
Ga. 312; Merck v. American Freehold 
Land Mortg. Con Sib ee2 6b 9 Gans 
218; Hobart v. Michaud, 208 N.W. ly 
192, 209 N.W. 39, 167 Minn. eS [eit 
Cyc]; Swanstrom v. Balstad, 53 N.W. 
648, 51 Minn.r2)7/6" 9 Gi@, Slaughter Co. 
Vv. Wiler, (Tex. Civ. App.) 196°S.W. 704, 
708 [cit Cyc]. But see Real Estate 
Trustee, Inc., v. Rebhan, 1389 A. 351, 
153 Md. 624 (holding that the exac- 


even though the services rendered or acts done be 
such as would ordinarily be performed by the lend- 
er in his own interest.°* 
be permitted to cloak usurious exactions beneath 
charges for pretended services or expenses,°® and 
a bonus or premium for a loan is no less usurious 


A lender will not, however, 


tion by a lender of a fee for having 
the property offered as security in- 
spected to determine its value and 
desirability as security rendered the 
loan usurious, on the ground that 
such investigation and inspection was 
only such attention as a lender would 
naturally give to the protection of his 
own interests). 

58. U.S:—In re Fishel, Nessler & 
Co., 192 F.°412; In re Canfield, 190 F. 
266. 


Z. isdell v. Steinfeld, 137 P. 
555, 15 Ariz, 155. 

Cal. Haines v. Commercial Mort- 
gage Co., 254 P. 956, 255 P. 805, 200 
Cal. 609, 53 A.L.R. 725. : 

Del.—Hance Hardware Co. v. Den- 
bigh Hall, Inc., 152 A. 130, 17 Del.Ch. 
234. 


D.C.—Kidwell v. White, 44 App.D.C. 
600. 

Ga.—Sanders v. Nicolson, 28 S.E. 
9765 108 Gaz 139: 

Mich.—Ferguson y. Grand Rapids 
Land Contract Co., 218 N.W. 685, 242 
Mich. 314, 63 A.L.R. 820; Continental 
Nat. Bank of Chicago, Ill., v. Fleming, 
134 N.W. 656, 170 Mich. 624. 

Minn.—Hobart v. Michaud, 208 N. 
W. 191, 192, 209 N.W. 39, 167 Minn. 
1, 3 [cit Cyc]; Horkan v. Nesbitt, 60 
N.W. 132, 58 Minn. 487. 


N.Y.—Brown v. Robinson, 120 N.EB. 
694, 224 N.Y. 301 [reh den 121 N.E. 
857, 225 N.Y. 638]; Robertson v. Mer- 
win, 139 N.Y.S. 726, 154 App. Div. 7233 
Edgerly v. Blackburn, 125 N.Y.S. 353, 
140 App.Div. 419; Caldwell v. Com- 
mercial Warehouse Co., 1 Hun 718, 4 
Thomps.&C. 179. 


N.C.—Ripple v. Mortgage & Ac- 
eee Corporation, 137 S.B&. 156, 193 
.C, 422. 


Pa.—Kelter v. American Bankers’ 
Finance Co., 160 A. 127, 306 Pa. 483, 
82) AVL. ER. 999. 


Tex.—Forreston State Bank of For- 
reston v. Brooks, (Civ.App.) 51 S.W. 
(2d) 645. 


Wash.—Robinson, Thieme & Morris 
v. Whittier, 191 P. 763, 112 Wash. 6. 

And see cases infra note 59. 

[a] Rule applied.—An agreement 
for the execution of a note with six 
per cent interest, and for the transfer 
by the maker to the payee of sailing 
vessels in trust, to hold the same until 
payment of the note, and for an al- 
lowance to the payee of one third of 
five per cent commission on charters 
secured and for six per cent interest 
on all moneys advanced for disburse- 
ments, and for two and one-half per 
cent commission on all moneys ad- 
vanced, including the principal of the 
note, is usurious on its face, and in 
the absence of evidence justifying the 
charges in excess of the lawful rate 
of interest the agreement is void. 
Edgerly v. Blackburn, 125 N.Y.S. 353, 
140 App.Div. 419. 

[b] Where agreed charge is made 
inversely proportional to interest rate, 
for supposed services in financing a 
building enterprise, so that if the in- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 


§§ 166-168] 


because stated to be by way of compensation for 
services, where no services are rendered.®® The items 
of service or expense for which a charge may be 
made are those only which are incidental to the 
loan,®® and a lender may not, as a means of ex- 
tracting additional interest or profits, charge the 
borrower for expenses which are not incidental to 
the loan.¢+ The test of the character of such a 
charge, as usury vel non, is the reasonableness of 
the amount and the intent of the parties.°? 


[§ 167] (b) Examination of Title, Inspection, and 
Preparation of Payers. In accordance with the 
general rule relating to charges for services ren- 
dered or expense incurred by a lender in connec- 
tion with a loan,®* a lender may, without being guilty 


USURY 
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of usury, require the borrower to pay the cost of 
examining the title to land offered as security for 
the loan,°* or of procuring title insurance,*® or of 
inspecting or examining and reporting on any prop- 
erty offered as security,®® or preparing or record- 
ing papers and doing other formal acts necessary 
to the security of the loan;®* but a charge for pre- 
tended services or expenses, not actually rendered or 
incurred, of such character, affects the transaction 
with usury if thereby the lawful rate of interest 
on the loan is exceeded.°§ 


[§ 168] (c) Traveling Expenses. Under the gen- 
eral rule relating to the reimbursement of a lender 
for expense actually incurred as usury,®® the lender 
may lawfully require the borrower to pay such rea- 


terest to be paid should be six per 
cent the service charge would be high- 
er than if the interest should be sev- 
en per cent, the charge will be deeMed 
an indirect interest charge, and con- 
stitutes usury if thereby the maxi- 
mum lawful interest rate is exceeded. 
Ferguson v. Grand Rapids Land Con- 
tract Co., 218 N.W. 685, 242 Mich. 314, 
63 A.L.R. 820. \ 


59. U.S.—In re Fishel, 198 F. 464, 
117 C.C.A. 224 [appeal dism sub nom. 
National Discount Co. v. Sheppard, 35 
S.Ct. 202, 2385 U.S. 712, 59 L.Ed. 437]. 


Mich.—Cooper v. Ross, 205 N.W. 
592, 232 Mich. 548. 

Mo.—Missouri Discount Corporation 
v. Mitchell, 261 S.W. 743, 216 Mo.App. 
100. : 

Tex.—tIndependent Lumber COnwnNe 
Gulf State Bank, (Civ.App.) 299 S.W. 
939. 

Va.—Pollard v. Baylor’s Devisees, 4 
Hen.&M. (14 Va.) 223. 


Compare Farrington v. Steel Co. of 
America, 194 N.Y.S. 537, 200 App.Div. 
803 (holding that where a lender took 
a note for one hundred and ten thou- 
sand dollars for a one hundred thou- 
sand dollar loan, the note reciting that 
ten thousand dollars was for services 
rendered, and not a bonus, the trans- 
action was not usurious, although no 
services were rendered, but the note 
was without consideration as to the 
ten thousand dollars included there- 
in). 

Bonus to lender as usury see supra 
§§ 148, 149. 

60. Haines v. Commercial Mort- 


gage Co., 254 P. 956, 255 P. 805, 200 
Cal-"609; 53 "ACER. 7255) Penziner® v. 


West American Finance Co., (Cal. 
App. )1e t45e Pad), 18105) Connors) vi 
Minier, 288 BP. 28, 109 Cal.App. 
(Suppl.) 770. 

61. Mortgage Guarantee Co. v. 


Patch, 3 P.(2d) 35, 116 Cal.App. 584. 


62. James Bradford Co. v. United 
Leather Co., 95 A. 308, 11 Del.Ch. 46. 
See to same effect Continental Nat. 
Bank of Chicago, Ill. v. Fleming, 134 
N.W. 656, 170 Mich. 624. Compare 
Barras v. Youngs, 152 N.W. 219, 185 
Mich. 496 (where it is said that it is 
only where there is suspicion that 
charges for services are used to cloak 
usury that the relative values of the 
services and compensation will be in- 
quired into). 

63. See supra § 166. 

64. U.S.—American Freehold 
Land-Mortg. Co. v. Whaley, 63 F. 
7143 [aff 74 F. 74, 20 C.C.A. 306]. 

Ark:—Matthews v. Georgia State 
Sav. Ass’n, 200 S.W. 130, 181, 182 Ark. 
219, 21 A.LR. 789 [cit Cyc]; Sidway 
v. Harris, 50 S.W. 1002, 66 Ark. 387. 


Del.—James Bradford Co. v. United 


Leather Co., 95 A. 308, 310, 11 Del.Ch. 
46 [cit Cyc]. 

Ga.—McCall v. Herring; 45 S.B. 442, 
118 Ga. 522; Gannon v. Scottish- 
American Mortg. Co., 32 S.E. 591, 106 
Ga. 510; Sanders v. Nicolson, 28 8S. 
E. 976, 101 Ga. 739. 

Ill.—Cobe v. Guyer, 86 N.E. 1071, 
237 Ill. 516 [aff 139 Ill App. 592]; 
Goodwin v. Bishop, 34 N.B. 47, 145 Ill. 
421 [aff 50 I1l.App. 145]; Ammondson 
v. Ryan, 111 Il). 506. 


Iowa.—Comstock v. Wilder, 16 N.W. 
108, 61 Iowa 274; Smith v. Wolf, 8 N. 
W. 429, 55 Iowa 555. 


Minn.—Hobart v. Michaud, 208 N. 
W. 191, 192, 209 N.W. 39, 167 Minn. 
1, 4 [cit Cye]; Daley v. Minnesota 
Loan, ete., Co., 45 N.W. 1100, 43 Minn. 
517; Mackey v. Winkler, 29 N.W. 337, 
35 Minn. 513. 


N.J.—White v. Dwyer, 31 N.J.Eq. 
40; Dayton v. Moore, 30 N.J.Eq. 543. 


Okl.— Gault v. Thurmond, 136 P. 
742, 39 Okl. 673. See First Nat. Bank 
of Ada v. Phares, 174 P. 519, 70 Okl. 
255, 21 A.L.R. 793 (holding that the 
payment of such a charge under an 
agreement so to do does not render 
the loan usurious, but that the exac- 
tion of the charge in the absence of 
agreement to pay it  eonstitutes 
usury). 

S.C.—Mayfield v. British & Ameri- 
can Mortgage Co., 88 S.H. 370, 104 S.C. 
152; American Mortg. Co. v. Wood- 
ward, 65 S.E. 739, 83 S.C. 521, 


W.Va.—Liskey vy. Snyder, 49 S.H. 
515, 56 W.Va, 610. 


Compare Eldridge v. Reed, 32 N.Y. 
Super. 155 [rev 50 N.Y. 685] (where 
the decision of the lower court sup- 
porting the rule stated in the text was 
reversed without opinion). 


Contra Miller v. Ashton, 216 N.W. 
448, 241 Mich. 46. 


65. Hatcher v. Union Trust Co. of 
Maryland, 219 N.W. 76, 174 Minn. 241. 


66. Ark.—Matthews v. Georgia 
State Sav. Ass’n, 200 S.W. 130, 131, 
132 Ark. 219, 21 A.L.R. 789 [cit Cyc]. 


Iowa.—Smith v. Wolf, 8 N.W. 429, 
55 Iowa 555. 


Ky.—Ashland Nat. Bank v. Conley, 
22 S.W.(2d) 270, 231 Ky. 844. 


Minn.—Hobart v. Michaud, 208 N. 
W. 191, 192, 209 N.W. 39, 167 Minn. 1, 
4 [cit Cyc]. 

Utah.—Fisher v. Adamson, 151 P, 
351, 47 Utah 3. 

See First Nat. Bank of Ada v. 
Phares Wi seo sl 70 Ok i255e" 21 
A.L.R. 793 (holding that the payment 
of such a charge under an agreement 
so to do does not render the loan usu- 
rious, but that the exaction of the 
charge in the absence of an agreement 
to pay it constitutes usury). 


Contra Real Estate Trustee, Inc., v. 
Rebhan, 139 A. 351, 153 Md. 624; Mil- 
ler v. Ashton, 216 N.W. 448, 241 Mich. 
46. 

67. Ark.—Matthews _ v. Georgia 
State Sav. Ass’n, 200 S.W. 130, 131, 
132 Ark. 219, 21 A.L.R. 789 [eit Cyc]. 

Del.James Bradford Co. v. United 
Leather Co., 95 A. 308, 310, 11 Del.Ch. 
46 [cit Cyc]. 

Ga.—Hughes  v. 
1092, 82 Ga. 299. 


Minn.—Lassman v. Jacobson, 146 N. 
W. 350, 125 Minn. 218, 51 L.R.A.N.S. 
465, AnniCas 19156. 4145 ee Dalevanye 
Minnesota Loan, ete., Co., 45 N.W. 
1100, 48 Minn. 517. 


N.Y.—Moore v. Lindsay, 114 N.Y.S. 
684, 61 Misc. 176; Hine v. Handy, 
1, Johns. Chi © 6: Compare London 
Realty Co. v. Riordan, 133 N.Y.S. 595, 
148 App.Div. 854 [aff 100 N.E. 800, 
207 N.Y. 264, Ann.Cas.1914C 408} 
(holding, under a statute prohibiting 
any person from receiving more than 
lawful interest by any device or pre- 
tense of charging for his services or 
otherwise, that a charge made by the 
lender’s attorney for preparing the 
papers connected with the loan, which 
charge is paid by the borrower, ren- 
ders the loan usurious). 


Okl.— Gault vy. Thurmond, 136 P. 
742, 39 Okl. 678. See First Nat. Bank 
of Ada v. Phares, 174 P. 519, 70 Ok. 
255, 21 A.L.R. 793 (holding that the 
payment of such a charge under an 
agreement so to do does not render 
the loan usurious, but that the exac- 
tion of the charge in the absence of 
agreement to pay it constitutes 
usury). 

Wash.—Testera v. Richardson, 137 
Pr POS Wonpvweasiel oct 


But see In re Elmore Cotton Mills, 
217 F. 810 (holding that a mortgage, 
bearing full lawful interest, is ren- 
dered usurious by a requirement that 
oe borrower shall pay for recording 
it). 

Tax for recording mortgage as 
opete ents to borrower see infra § 


68. Horkan v. Nesbitt, 60 N.W. 132, 
58 Minn. 487; Wintergirst v. Collater- 
al Loan Co., 60 Mo.App. 166; Mayfield 
v. British & American Mortgage Cos 
88 S.E. 370, 104 S.C. 152; Independent 
Lumber Co. v. Gulf State Bank, (Tex. 
Civ.App.) 299 S.W. 939. 


{a] Unreasonable fee.—The charg- 
ing of an unreasonable fee for pre- 
paring an abstract of title to land 
offered as security for a loan consti- 
tutes usury, if its unreasonableness 
is known, either actually or construc- 
tively, to the lender. Mayfield vy. 
British & American Mortgage Co., 88 
Swot, 04 S.C. fe: 


69. See supra § 166. 


Griswold, 9 S.E. 
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sonable traveling expenses as are honestly incurred 
by him in connection with the loan;*° but if the 
payment of such expenses is in fact part of the con- 
sideration for the loan or forbearance, it cousti- 
tutes usury where lawful interest is thereby ex- 
ceeded.*? 


[§ 169] (d) Other Particular Services and Ex- 
penses. It has been held that, under the general 
rules relating to charges for services rendered or 
expense incurred by a lender or his agent as usu- 
ry,72 a lender may lawfully make a reasonable 
charge to a borrower for purchasing property for 
the borrower with the funds ient;7* for procuring 
insurance on property pledged or ’ mortgaged to se- 
cure the loan,’* and, in the ease of a building loan, 
insurance against mechanics’ liens*® and comple- 
tion insurance;7® for expense incurred in prosecut- 
ing foreclosure proceedings;‘* for trouble or ex- 
pense in raising the money to be lent, or loss or 
delay suffered pending the loan,** provided the 
charge is not intended to be, or is not a cover for, 
additional interest;7® for the expense of preparing 

70. Ark.—Matthews _ v. 


State Sav. Ass’n, 200 S.W. 130, 132 


Ark. 219, 21 A.L.R. 789. 558, 


Iowa.—Smith vy. Wolf, 8 N.W. 429, on, 
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| 


Georgia | 2 Abb.Dec. 5, 2 Keyes 41; 
Huitfeldt v. Garner & Co., 130 N.Y.S. 
145 App.Div. 
3. Ginsberg, 125 N.Y.S 


[§§ 168-170 


or distributing an issue of bonds;8® for making 
remittances, transferring stock, or ‘the hike 551 for 
holding himself ready to lend additional sums up 
to a specified amount;*? for lending his name, 
credit, or securities to the borrower;** for assum- 
ing or paying a debt of the borrower;** or for the 
expense of obtaining a guaranty of the payment of 
the borrower’s notes.*° 


[§ 170] (5) Borrower Required To Take Insur- 
ance of Lender. According to some authorities, 
where an insurance company, lending money to an- 
other, requires the borrower to take insurance from 
the lending company, and, it may be, to assign the 
policy to such company by way of further security 
for the loan, no usury can be predicated of the trans- 
action if the insurance is issued in good faith, and 
at the customary rates, although the loan is made 
at the highest lawful interest, whether the required 
insurance is upon the life of the borrower®’ or 
upon property mortgaged or pledged to secure the 
loan.8® It is held by other authorities, however, 
that the profit made by the lending insurance com- 


cipal that may easily much exceed the 


De Moltke- 
loss it purports to make good. Os- 


766; Bennett v.| born v. Payne, 85 S.W. 667, 111 Mo. 
. 650, 141 App.Div.| App. 29. In re Valentine, 32 N.E. 635, 
£3 6GHENSY oy (6.2/3. (3) An obligation 


bearing interest two per cent in ex- 


55 Iowa 555. 
Asin ature pe ae v. McCullough, 2 Den. 

N.C.—Massey’s Surviving Partners 
v. McDowell, 20 N.C. 252 

71. Williams v. Hance & Mott, 7 
Paige (N.Y.) 581. 

72. See supra § 166. 

73. The Panama, 
10,703, Olcott 343. 

74%. OG a England Mortgage 
Security Co. Gay, 33 F. 636 [error 
dism 12 S.Ct. YR165. LASS L2oyuo On Las 
Ed. 646]. 


18 E.Cas.No. 


Sav. Ass’n, 200 S.W. 130, 132 Ark. 219, 
21 ACLARS 1789. 

Cal.—Niles v. Kavanagh, 175 P. 462, 
179 Cal. 98, 1 A.L.R. 831; Mortgage 
Guarantee Co. v. Patch, 3 P.(2d) 35, 
116 Cal.App. 584. 

N.Y.—Stich v. 
1068, 19 Misc. 534. 

Wis.—Friedman v. Wisconsin Ac- 
ceptance Corporation, 210 N.W. 8381, 
192 Wis. 58, 53 A.L.R. 758. 

Where borrower is required to take 
insurance of lender see infra § 170. 

75. Hance Hardware Co. v. Den- 
bieh) Hall,’ ine: 52) 7A. 130; 17) Del: 
Ch. 234. 

76. Hance Hardware Co. v. Den- 
bigh Hall, Inc., supra. 

77. Fowler v. Equitable Trust Co., 
12°S:Ct.08, 141 U.S. 411, 35 1.Ed. 794; 
American Freehold Land-Mortg. Co. 
v. Whaley, 62 F. 748 [aff 74 F. 74, 20 
CGAY S061; Abbott v. Stone, 500 N. 
E. 328, 172 Ill. 634, 64 Am.S.R. 60 [aff 
70 Ill. App. 671]; Howell v. Pool, 92 N. 
C. 450. 

ye eet promise to pay cost of 
collection as rendering loan usurious 
see infra § 174. 

78. Conn.—Hutchinson vy. Hosmer, 
2 Conn. 341. 

Ga.—Atlanta 
Gwyer, 48 Ga. 9. 

Mass.—Snow v. Nye, 106 Mass. 413. 

N.Y.—Thurston v. Cornell, 38 N.Y. 
281, 7 Transcr.A. 258; Eaton v. Alger, 


Samek, 43 N.Y.S. 


Min., ep) Coy ary, 


Ohio.—Southern Bank v. Brashears, 
ea 207, 12 Ohio Dec. (Reprint) 


Vt.—Ricker v. Clark, 54 Vt. 289. 


Compare Chandler v. Cooke, 137 So. 
496, 163 Miss. 147 (apparently recog- 
nizing the rule, but holding that a 
promise on the part of a borrower to 
pay for the lender’s inconvenience in 
obtaining the money is not to be im- 
plied from the lender’s statement to 
the borrower that the former would 
have to borrow the money to make the 
loan). 


ape Jackson v. May, 28 Ill.App. 


oO 


[a] Sale of stock to raise money 
for loan.—Where, in order to raise 
money to lend to defendant, plaintiff 
sold certain stock, the former agree- 
ing to pay in addition to legal interest 
any advance in the market value of 
the stock during the period of the 
loan, this transaction, having been 
entered into in good faith, was not 
usurious. Snow v. Nye, 106 Mass. 
alisy. 

79. Osborn v. Payne, 85'S.W. 667, 
111 Mo.App. 29; In re Valentine, 32 
N.E. 635, 1386 N.Y. 623; Van Tassell 
v. Wood, 12 Hun 388 [rev on other 
grounds 76 N.Y. 614]; Heindenheimer 
v. Mayer, 42 N.Y.Super. 506 [aff 74 
N.Y. 607]. Compare Morton v. Thurb- 
er, 85 N.Y. 550 (holding that where an 
agreement was made for a loan at 
lawful interest, but at the time of 
executing the securities the lender 
required and the borrower: assented 
to the allowance of a sum falsely 
represented by the lender to have been 
an expense incurred in procuring the 
money, the agreement was not uSsuri- 
ous, being without consideration and 
therefore not binding). 


[a] Under what circumstances 
transaction usurious.—(1) If the 
agreement is to pay an amount great- 
er than the expenses actually in- 
curred, the intent is manifestly cor- 
rupt and the contract usurious. Van 
Tassell v. Wood, 12 Hun 338 [rev on 
other grounds 76 N.Y. 614]. (2) Like- 
wise it is usurious to contract to pay 
absolutely a percentage of the prin- 


cess of the lawful rate, such excess 
being intended to indemnify the ob- 
ligee for loss of interest in withdraw- 
ing moneys from a savings bank, is 
usurious if the time for which inter- 
est is payable extends beyond a period 
necessary for indemnification. In re 
Valentine, 18 N.Y.S. 492, 68 Hun 633 
[aff 32 N.H. 635, 136 N.Y. 623]. (4) 
Where the agreement is to pay abso- 
lutely a certain sum on account of ex- 
penses anticipated, whether or not 
such expenses are actually incurred, 
together with lawful interest, the 
agreement is usurious. Heindenheim- 
er v. Mayer, 42 N.Y.Super. 506 [aff 
74 N.Y. 607]. 

80. Low v. Sutherlin, Barry & Co., 
SOMEe C2) 443i be Miller & Co. v. 
Claridge Manor Co.;)) 142d) a. S598 
Contra. Uhler v. City of Olympia, 151 
Pee hl, M62 9918, aS eiVVieL Sine mikes 


81. Suydam v. Bartle, 10 Paige (N. 
Y.) 94; Nourse v. Prime, 7 Johns.Ch. 
(N.Y.) 69, 11 Am.D. 403. 


82. Pivot City Realty Co. v. State 
Savings & Trust Co., 162 N.E. 27%, 88 
Ind.App. 222. 

83. Equitable Trust Cos Vin AE 
White Lumber Co., 41 F.(2d) 60; Gil- 
bert v. Warren, 67 "NLY.S. 978, 56 App. 
BET 289 [aff 64 N.E. 1121, 171 N.Y. 

Loan or sale of credit in general see 
supra § 98. 

84. Rozier v. Evans, 
13 (Ga. L162. 

85. Hatcher v. Union Trust Co. of 
Maryland, 219 N.W. 76, 174 Minn. 241. 

86. Charge for expense of insur- 
ance in general see supra § 169. 

Collateral contract reds by loan 
in general see infra § 17 

87. Homeopathic ata Life Ins. 
Co. .v. Crane, 25 N.J.Eq. 418 - att? 217 
N.J.Eq. 484]; Washington L. Ins. Co. 
v. Paterson Silk Mfg. Co., 25 N.J.Eq. 


39 S.E. 481, 


160; John Hancock Mut.:L. Ins. Co. 
v. Nichols, 55 How.Pr. (N.Y.) 393; 
Edinburgh Life Assurance Co. v. 


Graham, 19 U.C.Q.B. (Ont.) 581. 


88. Niles v. Kavanagh, 175 P. 462, 
DO Cal 98) 101, Ml ewAG lanky asso! [cit 
Cyeiy Mortgage Guarantee Co. v. 
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pany upon insurance so required by it, as a con- 
dition of the loan, to be taken of it by the borrow- 
er is to be considered as so mich excessive interest 
exacted, and that the transaction is accordingly 
usurious,*® under the general rule that any added 
benefit to a creditor from any collateral agreement 
or transaction entered into as a condition of a loan 
or forbearance constitutes usury if lawful interest 
is thereby exceeded.°®° 


Transaction so oppressive as to show usurious in- 
tent. Where a transaction in which a borrower is 
required to take insurance of the lender is so op- 
pressive, under all the circumstances, as to show 
an intent to evade the usury laws,®! as where it is 
stipulated that the loan shall become due and pay- 
able upon failure to pay any of the insurance pre- 
miums when due,®? the form of the transaction will 
not prevent it from being usurious. 


[§ 171] (6) Borrower Required To Pay Taxes 
Assessed against Lender. While there is some au- 
thority to the contrary,®? it would seem to be the 
better rule that, unless otherwise provided by stat- 
ute,°* a requirement by a lender that the borrower 
pay the taxes which may be assessed against the 
lender on account of the loan or the securities taken 
therefor constitutes a usurious exaction,®® except 


Patch, 3 P.(2d) 35, 116 Cal.App. 584;] 82; 


Utica Ins. Co. v. Cadwell, 3 Wend. (N. 


USURY 


Dubose v. Parker, 13° Ala. 779; 
Banks v. McClellan, 24 Md. 62, 87 
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where the amount of such taxes, added to the inter- 
est, if any, taken or reserved by the lender, does 
not exceed lawful interest on the principal sum of 
the loan.°® An agreement, however, that the bor- 
rower shall pay the taxes assessed upon property 
mortgaged to secure the debt does not render the 
transaction usurious, where ‘the rule prevails that 
a mortgagor, rather than the mortgagee, is the holder 
of the legal title to the mortgaged property ;®7 and, 
on the same principle, such an agreement does not 
constitute usury where the lender takes an absolute 
deed subject to a condition of reconveyance, instead 
of a mortgage, as security for the loan.°’ <A tax for 
recording a mortgage, given to secure a loan, may 
be charged to the borrower where the statute im- 
posing the tax does not require it to be paid by 
the mortgagee.°® 


[§ 172] (7) Agreement by Borrower To Assume, 
Secure, or Pay Some Other Debi.1 Where a bor- 
rower, in order to induce the making of a loan to 
him, agrees to assume, secure, or pay a preéxisting 
indebtedness of his own to the lender, there is no 
usury, in the absence of bad faith, since the bor- 
rower suffers no detriment in doing what he ought 
to do,’ unless usurious interest is exacted upon such 


Temple, 218 N.W. 737, 116 Neb. 723; 
Dwyer v. Weyant, 218 N.W. 140, 116 


- 296; New York F. Ins. Co. v. Don-| Am.D. 594. feb. ee Quesner y. NON eae 
aldson, 3 Edw. (N.Y.) 199. 94. See statutory provisions; and|N-W. 796, 116 Neb. 84; tuart v. 

89. National L. Ins. Co. v. Harvey,| cases infra this note. ices ence N.W. 31, 115 Neb. 211, 53 
7 F. 805, 2 McCrary 576; Missouri [a] Statute declaring contract Lit. (09, 


Valley L. Ins. Co. v. Kittle, 2 F. 113, 
1 McCrary 234; Clague v. Their Cred- 
itors, 2 La. 114, 20 Am.D. 300; Carter 
v. Virginia L. Ins. Co., 30 S.Ey 341, 
122 N.C. 338; Miller v. Virginia L. 
Ins. Co., 24 S.E. 484, 118- N.C. 612, 54 
Am.S.R. 741; Roberts v. Virginia L. 
ins. Co., 24 S.H. 780, -118 N.C. 429; 
Union Cent. L. Ins. Co. v. Hilliard, 59 
N.E. 230, 63 Ohio St. 478, 81 Am.S.R. 
644, 53 L.R.A. 462 [rev 16 Ohio Cir. 
Ct. 434, 8 Ohio Cir.Dec. 437]; Union 
Cent. L. Ins. Co. v. Morrow, 16 Ohio 
CimCt77351,) 8) Ohio Cir. Dee. (419 fart 
57 N.E. 1138, 61 Ohio St. 661]. See 
Missouri, K. & T. Trust Co. v. Krum- 
Bere: FOS Ct Oy elo Wes. aD imwas Ie. 
HOw Satine, G2, 23 1CcCuAss Lan (ate 
71 F. 350)]; Mathews v. Missouri. K 
& T. Trust Co., 72 N.W. 121, 69 Minn. 
CLS VISSOUI, Kw e en.) Trust iCouaye 
McLachlan, 61 N.W. 560, 59 Minn. 468 
(all to same effect, where the bor- 
rower was charged with a sum, equiv- 
alent to the cost of insurance on his 
life, for what was termed a guaranty 
by the lender that in case of his death 
within the period for which the loan 
was made the amount unpaid should 
be cancelled and released); Finance 
Co. v. Gamberling, 26 Ohio N.P.N.S. 
365, 367 [cit Cyc] (applying the same 
rule in the case of a loan made by 
One Other than an insurance company, 
where the agents of the lender were 
also agents of the insurance com- 
pany issuing the policy, and as such 
agents received and retained a com- 
mission on the insurance). 

90. See supra § 147. 

91. Brower v. Virginia L. Ins. Co., 
86 F. 748; Moore v. Union Mut. L. Ins. 
Cor hi BECAS INO Ooi Ei iay dy va 
Sanford, 6 Ohio S.&C.P. 449, 4 Ohio 
N.P. 363. And see case infra note 
92. 


92. Union Central Life Ins. Co. v. 
Morrow, 7 Ohio S.&C.P. 118. 


938. Robertson Banking Co. v. 
Chamberlain, 228 F. 500, 143 C.C.A. 


nonusurious.—Under a statute pro- 
viding that all contracts, on which the 
rate of interest is eight per cent or 
less, whereby a party is required to 
pay the taxes on the debt, credit, or 
mortgage, shall not be deemed or tak- 
en to be usurious, a contract calling 
for interest at the rate of seven per 
cent is not rendered usurious by such 
a provision for the payment of taxes, 
even though the debtor is also re- 
quired to pay certain commissions 
and other charges, where the amount 
of such commissions and charges, 
plus the interest at seven per cent, 
does not exceed interest at eight per 
eent, “on, the principal (sum. °U.. S. 
Mortgage & Trust Co. v. Marquam, 69 
P. 37, 41 Or, 391. See Carley v. Mor- 
gan, 243 N.W. 631, 123 Neb. 498 (ap- 
plying a statute providing that an 
agreement for the payment by the 
borrower of taxes on the debt or se- 
curity shall not by reason thereof be 
usurious). 


[b] Statute declaring such agree- 
ment void.——Under a statute which 
provides that every contract by which 
the debtor agrees to pay any tax on 
money loaned or any mortgage shall 
as to such tax be void, such a void 
agreement on the part of the bor- 
rower to pay taxes cannot render a 
loan usurious. Hailey First Nat. 
Bank v. Glenn, 77 P. 623, 10 Idaho 224, 
109 Am.S.R. 204. 


95. U.S.—In re 
Mills, 217 F. 810. 


Mich.—Sickles v. Schaen, 168 N.W. 
454, 202 Mich. 327, L.R.A.1918F 381; 
Van Der Velde v. Wilson, 142 N.W. 
553, 176 Mich. 185; Union Trust Co. vy. 
Radford, 141 N.W. 1091, 176 Mich. 50; 
Stack v. Detour Lumber & Cedar Co., 
114 N.W. 876, 151 Mich. 21, 16 L.R.A. 
N.S. 616, 14 Ann.Cas. 112; Green vy, 
Grant, 96 N.W. 583, 134 Mich. 462. 


Neb.—War Finance Corporation 
v. Thornton, 226 N.W. 454, 118 Neb. 
797; Dawson County State Bank vy. 


Elmore Cotton 


S.C.—Mortimer’s Ex’rs v. Pritchard, 
8 S.C.Hq. 505. 


Va.—Meem v. Dulaney, 14 S.E. 363, 
88 Va. 674. 

96. Carley v. Morgan, 243 N.W. 
631, 123 Neb. 498; Norris v. W. C. 
Belcher Land Mortgage Co., 82 S.W. 
500, 83 S.W. 799, 98 Tex. 176. 

97. Union Mortg., ete., 
Hagood, 97 F. 360. 

Mortgagor as holder of legal title 
see Mortgages §§ 3, 406. 

98. Kidder v. Vandersloot, 28 N.BE. 
460, 114 Ill. 138; Detroit v. Board of 
Assessors, 51 N.W. 787, 91 Mich. 7§, 
16 L.R.A. 59. 

Absolute deed as mortgage sce 
Mortgages §§ 64-153. 


99. Seamen’s Bank for Savings in 
the City of New York vy. McCollough, 
151 N.Y.S. 600, 166 App.Div. 271 [aff 
LLIN ET aL O Siseteo oun ovae 692]; Moore 
oe ana ae 114 N.Y.S. 684, 61 Misc. 


Co. eave 


Charging borrower for expense of 
recording papers in connection with 
loan in general see supra § 167. 

1. Agreement to assume, secure, or 
pay usurious debt as usurious in gen- 
eral see infra § 205. 


ioe Conn.—Jarvis’ Appeal, 27 Conn. 


Ga.—Cameron vy. Dougherty-Little- 
Redwine Co., 148 S.E. 311, 39 Ga.App. 
714; Cameron vy. Meador-Pasley Co., 
148 S.E. 309, 39 Ga.App. 712. 

Md.—Chipman v. Farmers’ & Mer- 
chants’ Nat. Bank, 88 A. 151, 156, 121 
Md. 3438 [cit Cyc]; Wilson v. Russell, 
13 Md. 494, 71 Am.D. 645. 

Mo.—Broadway Bank v. 
(App.) 17 S.W.(2d) 591. 

N.Y.—Marsh v. Howe, 36 Barb. 649. 

Okl.—Tuttle v. F. Cc. Finerty & Co., 
ITIP 73:9), 67 Oli, 2942 

Tex.—Southern Trading Co. v. State 
Nat. Bank, 79 S.W. 644, 35 Tex.Civ. 


Schlater, 


234 [66 C.J.] 


preéxisting indebtedness.? 


value in addition to the interest;° 


subject to the qualification that if the debt assumed 
by the borrower, or the payment and discharge of 
the debt, is of value to him, so that he suffers no 
real detriment by such assumption or payment, the 
mere fact that the lender secures a collateral benefit 
in connection with his loan will not, in the absence 
of a corrupt intent, affect the transaction with 


usury.! 


Ap. Oe 

[a] Unjust or unreasonable in- 
debtedness.—Where a borrower, as a 
condition of obtaining a loan, ex- 
ecutes his note for three thousand 
dollars more than the amount bor- 
rowed, the three thousand dollars 
representing a commission charged 
him by the lender on a_ previous 
transaction, the note is not rendered 
usurious by its inclusion even though 
such commission may not have been 
justly earned, or may have been 
extortionate and unreasonable for the 
services rendered. Tuttle v. F. C. 
Finerty & Co., 171 P. 39, 67 Okl. 294. 


[b] Bankrupt debtor.—Where a 
debtor who has been adjudicated a 
bankrupt, but who has not obtained 
a discharge, arranges with one of his 
creditors for a loan on condition that 
he will execute a note to cover the 
Joan, with lawful interest, and also 
the amount of his previous indebted- 
ness to the creditor, the note is not 
usurious because of the promise to 
pay the antecedent debt. Cameron 
v. Dougherty-Little-Redwine Co., 148 
S.E. 311, 39 Ga.App. 714; Cameron v. 
Meador-Pasley Co., 148 S.E. 309, 39 
Ga.App. 712. See to same effect Chip- 
man v. Farmers’ & Merchants’ Nat. 
Bank, 88 A. 151, 156, 121 Md. 343 [cit 
Cyc]. 

3. Lott v. Peterson, 98 S.E. 361, 23 
Ga.App. 458. 

4. Winder Nat. Bank v. Graham, 
144 S.E. 357, 38 Ga.App. 552; Canal- 
Sommercial Trust & Savings Bank v. 
Brewer, 108 So. 424, 143 Miss. 146, 47 
A.L.R. 45 [motion to correct judg- 
ment dism 109 So. 8, 143 Miss. 184, 
and error dism 47 S.Ct. 96, 273 U.S. 
638, 693, 71 L.Ed. 816]. And see cases 
infra note 5. 


5. Ga.—Bishop v.’ Exchange Bank, 
41 S.E. 48, 114 Ga. 962; Brown v. Ba- 
er, 5s... 72, 79 Ga. 347: 

La.—New Orleans Canal & Banking 
So. v. Hagan, 1 La.Ann. 62. 


N.C.—Den ex dem. Shober v. Haus- 
er, 20 N.C. 91. 


Va.—Watkins v. Taylor, 2 Munf. 
(16 Va.) 424, 3 Munf. (17 Va.) 595, 5 
Am.D. 486. 

W.Va.—Janes v. Felton, 
482, 99 W.Va. 407. 


6. See cases supra notes 4, 5. 


Collateral contract induced by loan 
or forbearance in general see infra § 
Didi 

7. Crawford v. Benoist, 70 S.W. 
1098, 97 Mo.App. 219; Valentine v. 
Conner, 40 N.Y. 248, 100 Am.D. 476; 
Thomas v. Murray, 32 N.Y. 605; Sizer 


129 S.E. 


Where, however, a debt 
assumed, secured, or paid by a borrower as a con- 
dition of obtaining a loan is that of a third person, 
which the borrower is otherwise under no obligation 
to pay,* and particularly where it is worthless be- 
cause of the debtor’s insolvency,® the transaction is 
ordinarily usurious where the highest lawful inter- 
est is taken or reserved on the loan, since the lender 
secures as consideration for the loan something of 


USURY 


rule relating to 
terest in excess 


but this rule is 


v. Miller, 1 Hill (N.Y.) 227; Stuart 
v. Mechanics’, etc., Bank, 19 Johns. 


(N.Y.) 496; Bullock v. Boyd, Hoffm. 
(N.Y.) 294; Brooklyn Bank v. War- 
ing .2 wandiiCh wCNTY DLs Den vex 
dem. Shober vy. Hauser, 20 N.C. 91; 
Roane v. Nashville Bank, 1 Head 
(Tenn.) 526. : 


[a] Note of insolvent.—(1) Even 
the note of an insolvent may be of 
value to the borrower; and if the 
sale of such note is proposed by the 
borrower, and not exacted by the cred- 
itor, there is no usury. Crawford v. 
Benoist, 70 S.W. 1098, 97 Mo.App. 219. 
(2) Where the debt to be assumed is 
represented by notes of the borrow- 
er’s father, which, although doubtful 
when the lender’s property, will be 
good in the hands of the son, or if 
the father has requested the son to 
take up such notes and he has agreed 
to do so, or even, it has been held, if 
the lender bona fide believes the facts 
to be thus, then the agreement call- 
ing for the assumption of such in- 
debtedness is not usurious. Den ex 
dem. Shober v. Hauser, 20 N.C. 91. 


8. See supra § 121. 


9. U.S.—National Can Co. v. Fel- 
lows, 290 F. 201. 


Ala.—Miller v. Bates, 35 Ala. 580. 


Idaho.—EHaston v. Butterfield Live 
Stock Co., 279 P. 716, 48 Idaho 153. 


11l.—Downey v. Beach, 78 Ill. 53. 


Ind.—Gambril v. Doe ex dem. Rose, 
8 Blackf. 140, 44 Am.D. 760. 


Ky.—Tardeveau v. Smith's 
Hard. 175, 3 Am.D. 727. 

La.—Sherer-Gillett Co. v. Bennett, 
95 So. 777, 153 La. 304, 


Mass.—Cutler v. How, 8 Mass. 257. 


Neb.—Weyrich v. Hobleman, 16 N. 
W. 436, 14 Neb. 432. 


N.J.—Ramsey v. Morrison, 39 N.J. 
Law 591. 


Philippine.—-Alburo vy. Mercado, 44 
Philippine 105. Compare Viuda de 
Pamintuan v. Tiglao, 53 Philippine 1 
(holding that a lease providing that 
if the stipulated rent should not be 
paid on the appointed days the les- 
see should indemnify the lessor in 
an additional amount equivalent to 
fifteen per cent annually, or one and 
one-quarter per cent per month, real- 
ly contemplates interest, and not liq- 
uidated damages, and so is usurious). 


Va.—Groves v. Graves, 1 Wash. (1 
Via Le 

Wis.—Fisher v. Otis, 8 Pinn. 78, 8 
Chandl. 83. 


[a] Conditional agreement to for- 
feit stock pledged as collateral.—aAn 


Ex’r, 


a 


[§§ 172-173 


[§ 173] (8) Agreement for Liquidated Damages 
for Nonpayment at Maturity. By analogy to the 


contracts for the payment of in- 
of the lawful rate after the ma- 


turity of a debt,® it is generally held that an agree- 
ment by a borrower for the payment of a sum, in 
excess of lawful interest, as liquidated damages in 
case the principal of the loan is not paid at maturity 
is not usurious,® in view of the general principle 
that excessive interest payable on a contingency 
under the debtor’s control is not usury,'® although 
such an agreement may be unenforceable as being 
a provision for a penalty,’ and it is unenforceable 
if the loan is otherwise tainted with usury;1? but 
there is some authority to the contrary,'? and usury 
has been held to exist where the lender is given 
an option to purchase specified property at less than 


agreement by a borrower to repay at 
a certain time the money loaned, with 
lawful interest, accompanied by a 
further agreement, on default made 
in such payment, to forfeit to the 
lender certain shares of stock pledged 
as collateral for the loan, is not usu- 


rious. Ramsey v. Morrison, 39 N. 
J. Law 591. 
[b] Where statute authorizes pen- 


alty for nonpayment.—Under a stat- 
ute permitting an agreement for a 
penalty apart from interest for the 
nonpayment of an obligation, the pen- 
alty and the interest are separate and 
distinct, and the penalty is not to be 
added to the interest for the purpose 
of determining whether the interest 
exceeds the rate fixed by law, since 
the rate as fixed applies only to in- 
terest. Bachrach Motor Co. v. 
Espiritu, 52 Philippine 346. 


10. See supra § 117. 


11. Nonenforceability of provision 
for penalty under guise of liquidated 
damages see Damages § 232. 


yn Armour v. Moore, 5 Ill.App. 
13. McNail v. Welch, 26 Ill.App. 


482; New York Life Ins. Co. v. Evans, 
124 S.W. 876, 136 Ky. 391; Griffin v. 
His Creditors, 6 Rob. (La.) 216; Chap- 
man v. Comings, 43 Vt. 16. See Clark 
v. Kay, 26 Ga. 403; Berry v. Wisdom, 
3 Ohio St. 241 (both dictum). Com- 
pare Sessions v. Richmond, 1 R.I. 298 
(where a contract for the payment of 
a specified sum in case of nonpayment 
of the principal debt when due was 
said to be “usurious” because there 
can be no damages for the detention 
of money except such interest as the 
law allows); Orr v. Churchill, 1 H.B1. 
227, 232, 126 Reprint 131, 135 (where 
the court said that such an agreement 
is not enforceable because “the law, 
having by positive rules fixed the rate 
of interest, has bounded the measure 
of damages; otherwise the law might 
be eluded by the parties’’). 


[a] Agreement for forfeiture of 
insurance on nonpayment of policy 
loan.—Where a contract between an 
insurance company and its policyhold- 
er for a loan on the latter’s policy 
provides that, in default of payment 
of the loan when due, the company 
may cancel and forfeit the policy for 
the customary cash surrender value, 
deducting the amount of the loan and 
accrued interest, the transaction is 
usurious, such provision being a stip- 
ulation for forfeiting a substantial 
benefit under the policy as a penalty 
for nonpayment of the loan. New 
York Life Ins. Co. v. Evans, 124 S.W. 
376, 186 Ky. 391. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


§§ 173-174] 


its real value in case of nonpayment of the loan.'4 


[§ 174] (9) Borrower’s Promise 
Collection, and Attorney’s Fee.1° 


some authority for the view that a stipulation in 
a loan contract that the borrower, in ease the debt 
is not paid at maturity, shall bear the cost of col- 
lecting it by legal process, including a reasonable 
attorney’s fee for the lender’s attorney, renders 
the contract usurious, where the lawful rate of in- 
terest is thereby exceeded,'® it is the more general 
‘rule that, in the absence of a corrupt intent, such 
a provision, although it may be invalid or unenforce- 
able on grounds of publie policy,'? does not affect 


14. Carter v. Hook, 83 S.E. 386, 116 
Va. 812. 
15. Effect of usury in contract on 


right to recover attorney’s fee see in- 
fra § 187. 

16. State v. Taylor, 10 Ohio 378; 
Midwest Properties Co. v. Renkel, 176 
N.E. 665, 38 Ohio App. 503; Cleveland 


‘Collateral Loan Co. v. Bell, 17 Ohio 


N.P.N.S. 385. See Williams v. Rich, 
23 S.E. 257, 117 N.C. 235, 240 (where 
it was held proper to charge the jury 
“that a stipulation in a note or mort- 
gage in the event of default of pay- 
ment of the note and interest, and 
said note should have to be collected 
by foreclosure of mortgage or suit in 
court, an attorney’s fee should be due 
and payable by the maker of the note, 
in addition to the principal and in- 
terest, was evidence of the usurious 
nature of the transaction”); Busby v. 
Finn, 1 Ohio St. 409 (apparently rec- 
ognizing the rule stated in the text). 


17. See Bills and Notes § 256; 
Mortgages § 264. 


18. U.S.—Fowler Vv. Equitable 
EEUSE (CO, IO S:Chr Salat. U.S. 41 is 3 
L.Ed. 794; Union Mortg., etc., Co. v. 
Hagood, 97 F. 360; Glover v. Equita- 
ble Mortg. Co.; 87 F) 548;-31 ClGC:A. 
105; Best v. British, etc., Mortg. Co., 
79 F. 401; American Freehold Land- 
Mortg. Co. v. Whaley, 63 F. 743 [aff 
WA 74,20 .C. CLA, 306]: 


Ala.—Stephenson y. Allison, 26 So. 
290, 123 Ala. 489; Guin v. New Eng- 
land Mortg. Security Co., 8 So. 388, 92 
Ala. 135; Williams v. Flowers, 7 So. 
439, 90 Ala. 136, 24 Am.S.R. 772; Har- 
mon v. Lehman, 5 So. 197, 85 Ala. 379, 
2 L.R.A. 589; Shelton v. Aultman, 
etc., Co., 8 So. 232, 82 Ala. 315; Mun- 
ter v. Linn, 61 Ala. 492. 


Fla.—Skinner v. Southern Home 
Bldg., etc., Assoc., 35 So. 67, 46 Fla. 
547. 

Ga.—Williams v. Forman, 123 S.E. 
20, 158 Ga. 89; Pitts v. Maier, 41 S.B. 
570, 115 Ga. 281; Athens Nat. Bank 
v. Danforth, 7 S.E. 546, 80 Ga. 55; 
Merck v. American Freehold Land 
Mortg. Co., 7 S.E. 265, 79 Ga. 213. 


Idaho.—Tipton vy. Ellsworth, 109 P. 


184, 18 Idaho 207. 


Ill.— Abbott v. Stone, 50 N.E. 328, 
172 Ill. 634, 64 Am.R. 60 [aff 70 Ill. 
App. 671]; Dorsey v. Wolff, 32 N.E. 
495, 142 Ill. 589, 34 Am.S.R. 99, 18 L.R. 
A. 428; Barton v. Farmers’, etc., Nat. 
Bank, 13 N.E. _503,°122 Tl; 352 [aft 
21 I1l.App. 403]; Halderman v. Mas- 
sachusetts Mut. L. Ins. Co., 11 N.E. 
526, 120 Ill. 390 [aff 21 Ill.App. 146]; 
Mumford v. Tolman, 54 Ill.App. 471 
[aff 41 N.E. 617, 157 Ill. 258]; Ricker 
v. Scofield, 28 Ill.App. 32. 


Ind.—Churchman v. Martin, 54 Ind. 
380; Martinsville First Nat. Bank 
v. Canatsey, 34 Ind. 149; Daniels v. 
Silvers, 32 Ind. 322; Smith v. Silvers, 
32 Ind. 321; Billingsley v. Dean, 11 
Ind. 331; Gambril v. Doe ex dem. 
Rose, 8 Blackf. 140, 44 Am.D. 760. 


USURY 


To Pay Cost of 
While there is 


as security.1® 


Iowa.—-McGill v. Griffin, 32 Iowa 
445; Weatherby v. Smith, 30 Iowa 
131, 6 Am.R. 663; Williams v. Meeker, 
29 Iowa 292; Nelson v. Everett, 29 


Iowa 184. 
Ky.—Witherspoon y. Musselman, 14 
Bush 214, 25 Am.R. 404: Gaar v. 


Louisville Banking Co., 11 Bush. 180, 
21 Am.R. 209 [dist Thomasson v. 
Townsend, 10 Bush 114]; Equitable 
Loan, etc., Co. v. Smith, 65 S.W. 609, 
23 Ky.L. 1567. 


La.—Siegel v. Drumm, 21 La.Ann. 
8; Race v. Bruen, 11 La.Ann. 34; Alu- 
tomobile Sec. Corporation v. Randaz- 
za, 1385 So. 45, 674, 17 La.App. 489. 


Minn.—First Nat. Bank v. Cargill 
Elevator Co., 192 N.W. 111, 155 Minn. 
30; Duluth Loan, ete, Co. v. Kloov- 
dahl, 56 N.W. 1119, 55 Minn. 341; 
Harris Mfg. Co. v. Anfinson, 17 N.W. 
274, 31 Minn. 182; Jéhnston Harvest- 
Ore: v. Clark, 15 N.W. 252, 30 Minn. 
308. 

Miss.—A. W. Tedcastle Co. v. Gar- 
finkel, 114 So. 326, 148 Miss. 507; 
Meacham y. Pinson, 60 Miss. 217. 


Mo.—Gate City Nat. Bank v. Stroth- 
er, (App.) 196 S.W. 447. 


N.Y.—Commercial Inv. Trust. v. 
Eskew, 212 N.Y.S. 718, 126 Misc. 114; 
International Motor Co. v. Palmer, 155 
N.Y.S. 357, 92 Mise. 214. 


Pa.—Huling v. Drexell, 7 Watts 
root Elliott v. Holley, 23 Pa.Dist. 
1034. 


Philippine.—Andreas v. Green, 48 
Philippine 463; Bachrach Garage & 
Taxicab Co. v. Golingco, 39 Philip- 
pine 912. 

Tenn.—Parham vy. Pulliam, 5 Coldw. 
497. 


R.I.—Morris Plan Co. of Rhode Is- 
ae v. Whitman, 150 A. 610, 51 RI. 
24, 

Tex.—Krause v. Pope, 14 S.W. 616, 
78 Tex. 478; Miner v. Paris Exch. 
Bank, 53 Tex. 559; Stanford v. U. S. 
Inv. Corporation, (Civ.App.) 272 S.W. 
568; Stuart v. Tenison Bros. Saddlery 
Co., 53 S.W. 83, 21 Tex.Civ.App. 530. 
Compare Luzenberg v. Bexar Bldg. & 
Loan Assoc., 29 S.W. 237, 9 Tex.Civ. 
App. 261 (in which, by contract be- 
tween the lender and his attorney, 
the ten per cent attorney’s fee stipu- 
lated for in the note was to be divid- 
ed between attorney and lender; and 
the court intimated that the contract 
was usurious, but the judgment, by 
consent of the parties, was merely 
that the attorney’s fee should be re- 
mitted). : 


Va.—Campbell y. Shields, 6 Leigh 
(33 .Va.), 517. 


Wis.—Tallman v. Truesdell, 3 Wis. 
43. 


Compare National Bank of North 
Bend v. Thompson, 133 N.W. 199, 90 
Neb. 223 (holding that a provision in 
a note for the payment of an attor- 
ney’s fee if suit shall be brought on 


(66 C.J.] 235 


the contract with usury,!8 even though the attor- 
ney’s fee is made payable on service of summons 
or on notice of sale of property mortgaged or pledged 
Where, however, the purpose of such 
a stipulation is the obtaining of interest in excess 
of that permitted by law, it is usurious;2® and an 
agreement to pay an attorney’s fee already due, in 
addition to interest at the highest lawful rate, in 
consideration of the creditor’s forbearance to en- 
force payment, is tainted with usury.?4 

Under “small loans” statute prohibiting the mak- 
ing of any other or further charge for such loans 
than interest, a loan contract which in character 


the note is invalid, and so will not 
render the note usurious). 


[a] Reasons for rule.—(1) By 
Some courts the rule stated in the 
text has been made to rest upon the 
general principle that there can be no 
usury where the debtor may escape 
payment of a larger sum by paying 
his debt, with the lawful interest, if 
any, contracted for, at its maturity. 
American Freehold Land-Mortg. Co. 
v. Whaley, 63 F. 743 [aff 74 F. 74, 20 
C.C.A. 306]; Gaar v. Louisville Bank- 
ing Co., 11 Bush (Ky.) 180, 21 Am.R. 
209; A. W. Tedcastle Co. v. Garfinkel, 
114 So. 326, 148 Miss. 507; Commer- 
cial Inv. Trust v. Eskew, 212 N.Y.S. 
718, 126 Mise. 114; International Mo- 
tor Co. v. Palmer, 155 N.Y.S. 357, 92 
Mise. 214. (2) According to other 
authorities, the rule of the text is 
based upon the theory that it is but 
just and proper that the borrower 
shall indemnify the lender for such 
reasonable expense as may have been 
caused by the borrower’s default. 
Dorsey v. Wolff, 32 N.E. 495, 142 Tll. 
589, 34 Am.S.R. 99, 18 L.R.A. 428: 
Barton yv. Farmers’, etc., Nat. Bank, 
13 N.E. 503, 122 Ill. 852 [aff 21 Ill. App. 
403]; Daniels v. Silvers, 32 Ind. 322: 
Smith v. Silvers, 32 Ind. 321. See to 
same effect Bachrach Garage & Taxi- 
cab Co. v. Golingco, 39 Philippine 912. 
(3) Agreement for excessive inter- 
est in case of default in payment of 
principal as usury in general see su- 
pra §§ 119-122. 

[b] Renewal note is not usurious 
because maker at same time executed 
other note in payment of 10 per cent. 
attorney fees stipulated by original 


note. Geeslin v. Farney, 254 P. 45, 
124 Okl. 120. 

19. American Freehold Land- 
Mortg. Co. v. Whaley, 63 F. 743 [aff 
T& ATA e2 0 CsCl AeO GE 

20. Elliott v. Holley, 23 Pa.Dist. 
1034; Bachrach Garage & Taxicab 
Co. -v. Golingco, 89 Philippine 912: 


Tyler v. Walker, 47 S.W. 424, 101 
Tenn. 326. See Bank of Lumpkin Vv. 
Farmers’ State Bank, 132 S.b rR te 
161 Ga. 801 [rev 126 S.E. 280, 33 Ga. 
App. 117 (vacated 133 S.BH. 307, 35 Ga. 
App. 340)]; Go Chioco v. Martinez, 
45 Philippine 256 (both recognizing 
the rule). 

[a] Exorbitant amount.—Where 
the amount stipulated for attorney’s 
fees is so exorbitant that it exceeds 
that which should justly be paid for 
that purpose, the excess is to be 
deemed indirect interest, and should 
be included in computing the rate to 
determine whether lawful interest has 
been exceeded. Bachrach Garage & 
Taxicab Co. v. Golingco, 39 Philippine 
912. See Go Chioco v. Martinez, 45 
Philippine 256 (recognizing the rule). 


21. Fidelity Trust, etc., Co. v. Ry- 
an, 58 S.W. 610, 109 Ky. 240, 22 Ky. 
734; Rosa v. Doggett, 8 Neb. 48: 
Bank of Pocahontas v. Browning, 68 
S.E. 1000, 111 Va. 237; Toole v. Ste- 
phen, 4 Leigh (31 Va.) 581. 
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and amount comes within the purview of the stat- 
ute is usurious where the borrower is required, in 
the event of default, to pay the costs of collecting 
the loan, including an attorney’s fee.?? 


[§ 175] (10) Borrower’s Promise To Keep Lend- 
ing Bank’s Notes in Circulation. It would seem that 
where a bank of issue, as a condition of making a 
loan, exacts of the borrower, in addition to interest 
at the highest lawful rate, that he shall receive the 
proceeds of the loan in the form of the bank’s notes, 
and shall keep them out during the term of the loan, 
it exacts a usurious benefit, and it has been so 
held;?® but there is also authority to the con- 
trary.** 


[§ 176] (11) Where Lender Obtains Use or Prof- 
its of Property Mortgaged or Pledged.?® Where, un- 
der a loan contract, the lender obtains the use of or 
profits from property mortgaged or pledged to 
secure the loan, such benefit renders the loan usu- 
rious if its value or amount exceeds or is in addi- 
tion to lawful interest on the sum lent,?° unless 
under the circumstances of the case the use of such 
property subjects the lender to risk of loss,?’. or 
unless the value of such use or the existence of any 
profits is doubtful or uncertain;?* but the loan is 
not usurious where such profits or the value of such 
use, when added to the interest, if any, taken or 
reserved by the lender, do not exceed lawful inter- 
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est on the principal sum.?? 


[§ 177] (12) Collateral Contract Induced by Loan 
or Forbearance.*® It has been held that a contract 
of loan or forbearance, stipulating for interest at 
the highest lawful rate, is rendered usurious where 
the ereditor, as a condition of making it, requires 
the debtor to enter into another contract with him, 
even though such collateral contract is,upon fair 
terms and, apart from and unconnected with the 
loan or forbearance, would be fair and lawful.*? 
According to other authorities, however, there is 
no usury in such a transaction, in the absence of 
bad faith, even though the debtor would not have 
entered into the collateral contract but for the loan 
or forbearance, or for the purpose of inducing it, 
provided there is an independent consideration to 
support the collateral contract, any incidental ben- 
efit to the ereditor being deemed immaterial;?? but 
where a usurious intent appears,®? as where the 
creditor requires the debtor to purchase property 
from him at an exorbitant price,** or to sell prop- 
erty to him at an inadequate price,*® the transac- 
tion is tainted with usury, and it has been held that 
where usurious interest is exacted on a loan, a note 
given at the same time for the price of property, the 
purchase of which by the borrower is exacted by 
the lender as a condition of making the loan, is also 
affected with the usury, even though such property is 
worth the amount agreed to be paid for it.*® 


22. Fishburne v. Hartsfield Loan 
& Savings Co., 145 S.E. 495, 38 Ga. 
App. 784. 

23. Pratt v. Adams, 7 Paige (N.Y.) 
615. 

24. Northampton Bank v. Allen, 
10 Mass. 284. 

25. Receiving something other 
than money for use of money in gen~ 
eral see supra § 136. 

26. Jameson v. Warren, 267 P. 372, 
91 Cal.App. 590; Rains v. Kemp, 4 
La. 318; Gleason v. Burke, 20 N.J.Eq. 
300; Vilas v. McBride, 17 N.Y.S. 171, 
Can 324 [aff°32 N.B. 1014, 1386 N.Y. 
634]. 

[a] Dividends on stock pledged.— 
Where corporate stock is pledged to 
secure a loan, and the parties antici- 
pate the payment of large dividends 
on such stock, exceeding lawful inter- 
est on the loan and, in fact, more than 
equaling the amount of the loan, it 
sufficiently appears that the parties 
intend to violate the usury laws, and 
the transaction is to be deemed a con- 
tract for interest in excess of the 
lawful rate. Jameson v. Warren, 267 
Pe st2, 91 Cal. App. 590: 


27. Rapier v. Gulf City Paper Co., 
77 Ala. 126. 

28. Cross v. Hepner, 7 Ind. 359. 

[a] Rents and profits of land con- 
veyed as security.—A right given to 
the lender to receive the rents and 
profits of the land conveyed to secure 
the loan, as consideration for the loan, 
does not render the transaction usuri- 
ous, although these should amount to 
more than interest at the lawful rate 
on the amount loaned, unless an in- 
tention appear of evading the statute 
prohibition of usury. Cross vy. Hep- 
ner, 7 Ind. 359. 

Contract for excessive interest on 
contingency affecting entire amount 
thereof as usurious in general see su- 
pra § 115. 

29. Fox v. Lipe, 24 Wend. (N.Y.) 


4 


164. 


[a] Rule applied.—A loan of seven 
hundred dollars, to be paid in ten 
years, with interest at the expiration 
of the ten years, and secured by mort- 
gage, is not usurious, although the 
mortgagee, in addition to the inter- 
est reserved, is to have, free of rent, 
the use of an acre of the mortgaged 
premises, worth eight dollars per 
year, since the aggregate of profit 
would not equal the lawful rate of 
interest annually paid. Fox v. Lipe, 
24 Wend. (N.Y.) 164. 


30. Agreement by borrower to as- 
sume, secure, or pay debt of third 
person see Supra § 172. 

3l. Clague v. Their Creditors, 2 
La. 114, 20 Am.D. 300. See Simon v. 
South End Cleaners & Dyers, Inc., 
246 Ill.App. 14 (holding that a con- 
tract under which the borrower 
agreed to pay lawful interest on mon- 
ey borrowed, and also to do certain 
work for the lender at specified rates, 
which were lower than rates prevail- 
ing in the general market, is not to 
be deemed a contract for an addition- 
al amount of interest equal to the 
difference between the market rates 
and-the rates specified, where there 
is no other evidence of a usurious in- 
tent, but is to be deemed a twofold 
contract, for the repayment of the 
loan with interest and for the rendi- 
tion of the services at specified rates). 


32. Ark.—Hogan v. Thompson, 54 
S.W.(2d) 3038. 


Cal.—Terry Trading Corporation vy. 
Barsky, 292 P. 474, 210 Cal. 428. 


Dak.—Hodgdon v. Davis, 50 N.W. 
478, 6 Dak. 21. 

N.Y.—Halsey v. Winant, 180 N.E. 
253, 258 N.Y. 512 [motion den 182 N. 
BE. 165, 182, 259 N.Y. 525, 562, and cert 
den 53 S.Ct. 20]; Clarke v. Sheehan, 
47 N.Y. 188; Beals v. Benjamin, 33 
N.Y. 61; Gilbert v. Warren, 67 N.Y.S. 
978, 56 App.Div. 289 [aff 64 N.E. 1121, 
171 N.Y. 665]; Fellows v. American 


L. Ins., etc., Co., 1 Sandf.Ch. (N.Y.) 
203, 2 N.Y.Leg.Obs. 422. 


Pa.—Freedom Oil Works Co. v. Wil- 
liams, 152A.) 741, 743,°302) Pa. ob [ert 
Cyells 

[a] Contract unprofitable to debt- 
or.—The mere fact that a debtor is 
required, as a condition of obtaining 
a loan, to enter into a collateral con- 
tract which is unprofitable to him 
does not of itself render the loan usu- 
rious. Terry Trading Corporation v. 
Barsky, 292 P. 474, 210 Cal. 428. 


[b] Borrower required to buy 
trading coupon without intention to 
use it.—A loan is not to be held usu- 
rious because the borrower, as a con- 
dition of obtaining it, was required 
to buy from the lender a coupon 
which could be applied at its face val- 
ue upon the purchase price of any 
article of merchandise from a mer- 
cantile company for which the lend- 
er was an agent, although the borrow- 
er did not intend to buy any such ar- 
ticle or to use the coupon, but pur- 
chased it merely in order to obtain the 
loan, where it does not appear that 
the lender, at the time, knew that the 
borrower did not intend to use the 
coupon, Hogan y. Thompson, (Ark.) 
54 S.W.(2d) 303. 


_ 83. Freedom Oil Works Co. v. Wil- 

liams, 152 A. 741, 748, 302 Pa. 51 [cit 
Cyc]; Martin v. Reese, (Tenn.Ch.A.) 
57 S.W. 419. And see cases infra 
notes 34, 85. : 


34. Kommer vy. Harrington, 85 N. 
W. 939, 83 Minn. 114; Knickerbocker 
Life Ins. Co. v. Nelson, 78 N.Y. 137; 
7 Abb.N.Cas. 170; Bishop v. Rider, 
255 N.Y.S. 787, 143 Mise. 291; Fidel- 
ity Security Corporation v. Brugman, 
LRP C20)) MS, 37 Ores) ey bie Acme 
1333; C. C. Slaughter Co. v. Eller, 
(Tex.Civ.App.) 196 S.W. 704. 


35. C. C. Slaughter Co. v. Eller, 
supra. 


36. Fidelity Security Corporation 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 178] E. Custom or Usage Affecting Contract 
or Transaction*—1l. In General. Following the set- 
tled principle of law that any custom or usage, how- 
ever general it may be, is invalid if it is in contra- 
vention of any statutory provision,?? any custom or 
usage whereby the lender takes more for the use of 
his money than the usury statute permits is gener- 
ally held to be illegal and void,?8 and cannot be re- 
ceived in evidence to show that the transaction is 
not usurious.*® Nevertheless, the custom of deduct- 
ing the full legal rate of interest in advance of a 
loan*® and of considering three hundred and sixty 
days to constitute a full year in the computation of 
interest*! has in some instances been permitted to 
prevail over specific provisions of the usury stat- 
utes. 


[§ 179] 2. Usage as Showing Complete Contract. 
Usage in connection with loans of money may be 
freely shown to establish or explain the complete 
contract of the parties,#? and will be recognized as 
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valid, provided the contract when so explained does 
not offend against the usury statutes.4? 


[§ 180] F. Effect of Usury*4—1. Effect on Con- 
tract or Debt—a. In General. Usury being a purely 
statutory matter, the effect thereof upon the contract 
or debt depends upon the terms of the applicable 
statute in force at the particular time,*® the results 
sometimes changing in the same jurisdictions with 
changes in the statutes therein.t® Under some of 
these statutes the effect of the exaction of usury4? 
is to render the contract involved wholly void,’ bar- 
ring recovery by the creditor of both principal and 
interest.*® In some instances contracts in violation 
of the usury laws have been specifically declared 
void by the very terms of the statutes.°® More fre- 
quently, however, under the statutes in force, the 


effect. of the exaction of usury is not to render the 


whole contract void,®! but only as to the interest in- 
volved, either in its entirety®? or as to such part as 


629; Lillard vy. Field, 1 J.J.Marsh. 
(Ky.) 284. 
[c] Contracts made after statute 


Ve Brugman tie (2d ets k0137 Or 20; 40. See supra §§ 130, 131. 
(ST ASR elec. 41. See supra § 146. 
37. See Customs and Usages § 35 42. Riley v. Olin, 9 S.E. 1095, 82 
et seq. Ga. 312. 
38. J11].—McGill v. Ware, 5 Ill. 21. 43. Riley v. Olin, supra. 
La.—Daquin v. Coiron, 3 La. 387; 44. Cross references: 


Harrod v. Lafarge, 12 Mart. 21. 


Mo.—Bank of Willow Springs v. Ut- 
terman, (App.) 184 S.W. 1171; Cow- 
gill v. Jones, 73 S.W. 995, 99 Mo.App. 
390. 

N.Y.—Dunham vy. Gould, 16 Johns. 
367, 8 Am.D. 323 [aff 13 Johns. 40]; 
Pratt v. Adams, 7 Paige 615. 


Ohio.—Niagara County Bank v. 
Baker, 15 Ohio St. 68. 

Pa.—Greene v. Tyler, 39 Pa. 361. 

S.C.—Carolina Sav. Bank v. Parrott, 
8 S.E. 199, 30 S.C. 61; Smetz v. Ken- 
nedy, 22 S.C.L. 218. 

Tenn.—Cooper v. Sandford, 4 Yerg. 
452, 26 Am.D. 239. 

Eng.—Ex p. Aynsworth, 4 Ves.Jr. 
678, 31 Reprint 350. 


Compare Hatch v. Douglas, 48 Conn. 
116, 40 Am.R. 154 (in which it was 
held that the custom of stockbrokers 
to debit and credit interest monthly, 
computing interest on balances, and 
thus compounding interest, does not 
necessarily involve usury, as the bal- 
ances may be paid). 


39. Ala.—Harmon vy. Lehman, 5 So. 
197, 85 Ala. 379, 2 L.R.A. 589. 


Ark.—Jones v. McClean, 
456. 

La.—Daquin v. Coiron, 3 La. 387; 
Harrod v. Lafarge, 12 Mart. 21. 


Miss.—Wallace v. Fouche, 27 Miss. 
266. 

N.Y.—Utica Ins. Co. v. Tilman, 1 
Wend. 555; Utica Bank v. Smalley, 
2 Cow. 770, 14 Am.D. 526 [aff 8 Cow. 
389]; Utiea Bank v. Wager, 2 Cow. 
712 [aff 8 Cow. 398]; New York Fire- 
men Ins. Co. v. Ely, 2 Cow. 678; Dun- 
ham v. Gould, 16 Johns. 367, 8 Am.D. 
323; Dunham v. Dey, 13 Johns. 40. 


N.C.—Gore v. Lewis, 13 S.E. 909, 
LOSTIN- GC) 5 39. 


Ohio.—Niagara County Bank  v. 
Baker, 15 Ohio St. 68. 


Pa.—Greene v. Tyler, 39 Pa. 361. 
S.C.—Smetz v. Kennedy, 22 S.C.L. 
8. \ 


18 Ark. 


21 
Tenn.—Cooper v. Landford, 4 Yerg. 
452, 26 Am.D. 239. 


Iieng.—Ex p. Aynsworth, 4 Ves.Jr. 
678, 31 Reprint 350. 


As ground for forfeiture of bank 
ones see Banks and Banking 
470. 
On: 

Contracts of national banks see 
Banks and Banking § 772. 

Loan or contract of banks in gen- 
eral see Banks and Banking § 
450. 

Particular penalties and forfeitures 

see infra §§ 384-412. 

Rights and remedies of: 

Parties see infra §§ 231-313. 

Third persons see infra §§ 314-383. 

45. U. S. Building & Loan Ass’n 

v. Gardiner, 289 P. 555, 87 Mont. 586; 
Stockyards State Bank y. Johnston, 
152 P. 585, 52 Okl. 32. And see statu- 
tory provisions; cases infra this sec- 


tion. 
46. See cases infra this section. 
47. What constitutes usury see 


supra §§ 65-177. 

48. U.S.—Joffe v. Bonn, 14 F.(2d) 
50 (under New York statute). 

Ark.—Hall Bros, Co. v. Johnson, 164 
S.W. 278, 111 Ark. 593. 

Ind.—Justice v. Charles, 7 Blackf. 
2 1 

Ky.—Outer v. Graves, 7 J.J.Marsh. 
629; Lillard v. Field, 1 J.J.Marsh. 
284. 

Me.—Lowell vy. Johnson, 14 Me. 240. 

Minn.—Ormund v. Hobart, 31 N.W. 
213, 36 Minn. 306. 


N.Yi— Vilas; v.. Jones, 11 Nu. 3274) 
How.A.Cas. 759 [aff 10 Paige 76]. 

Okl.—Sulphur’ Bank, etc., Co.. v. 
Medlock 105s b)  sodk ob" OlneanTs 


(Indian Territory law). 


Porto, Rico.—Horton v. Robert, 11 
Porto Rico 168. 


Eng.—Daniel v. Cartony, 1 Esp. 274, 
170 Reprint 355. 


[a] Act expressly prohibiting a 
contract for the payment of interest 
in excess of that fixed therein renders 
the contract void. Justice v. Charles, 


wi Blacke) “Cind)) 121: (Acts of (1838 
and 1842). : 
[b] Under particular statutes.— 


Outen v. Graves, 7 J.J.Marsh. (Ky.) 


gees into effect alone are rendered 
void by usury. Lowell v. Johnson, 
14 Me. 240 (St. [1834] © 122). 

[d] Voidable rather than void.— 
The exaction of interest over twenty 
per cent renders the contract voidable. 
Chandlee v. Tharp, 137 So. 540, 161 
Miss. 623, 78 A.L.R. 445 (Code [1930] 
§ 1946). 

[e] .Effect of amendment.—The 
usury law of Oklahoma, as amended 
in 1916 (Comp. St. [1921] § 5098), 
does not render a usurious contract 
void. Dupree v. Virgil R. Coss Mortg. 
Co., 267 S.W. 586, 1119, 167 Ark. 18. 

[f] Small loans acts.—(1) Under 
L.. (1920) p 215, authorizing licensed 
persons. to collect interest of three 
and one-half per cent per month on 
loans of three hundred dollars or less, 
if the lender charges or receives any 
Sum whatever in excess of that au- 
thorized, a loan contract is void and 
the lender forfeits his right to recov- 
er either principal or lawful interest 
in charges. Jobson vy. Masters, (Ga. 
App.) 122 7S:Ee 7242) 13) Se Ain= wile 
censed money lender cannot recover 
money advanced on a usurious loan, 
under Comp. St. Suppl. (1911-1915) p 
42. Rosenbusch y. Fry, (N.J.) 136 A. 
711. (3) Under a “small loans” stat- 
ute, providing that interest on small 
loans shall not be payable in advance, 
and if so received the loan contract 
shall be void, the receipt by the lender 
of interest on a small loan in advance 
of the dates on which it is due renders 
the note void, although the intérest 
is so received and credited at the re- 
quest of the debtor, since under the 
statute the lender cannot make such 
an arrangement even with a willing 
debtor. Colonial Plan Co. v. Tar- 
taglione, 147 A. 880, 50 R.I. 342. 


Taking interest in advance as usury 
see supra § 130. 


49. Forfeitures see infra §§ 410- 
412. 


Rights of parties see infra §§ 231— 
35 


50. See statutory provisions. 
51. Porter Interests of Florida vy. 
Missouri State Life Ins. Co. of St. 


Louis, Mo., (Fla.) 141 So. 741 (Mis- 
souri law). -See Seeman v. Philadel- 
phia Warehouse Co., 47 S.Ct. 626, 274 
WS: 408, 01. i Wah 12's fate i7 EF. (2d) 
999] (Pennsylvania law). And see 
cases infra notes 52, 53. 


52. U.S.—Hansbrough y. Peck, 5 


*By HARRY ROSEN (8§ 178-230). 


238 [66 C.J.] 


exceeds lawful interest.5? 


Wall. 497, 18 L.Ed. 520; Codman v. 


Vermont, etc, R. Co., 5 F.Cas.No. 
2,935, 16 Blatchf. 165; Dill v. Ellicott, 
7 F.Cas.No. 3,911, Taney 233; Thomas 


v. Watson, 23 F.Cas.No. 13,913, Taney 
297. See Atwood v. Deming Inv. Co., 
55 F.(2d) 180 (Texas law); Commer- 
cial Credit Co. v. Semon, 33 F.(2d) 
356 (construing California statute). 


Ala.—MeCormick v. Fallier, 134 So. 
471, 223 Ala. 80; Compton v. Collins, 
67 So. 395, 190 Ala. 499; Masterson v. 
Grubbs, 70 Ala. 406. See Dawson v. 
Burrus & Williams, 73 Ala. 111 (con- 
struing Ga. St. of Febr. 24, 1875). 


Alaska.—Fairbanks First Nat. Bank 
v. Noyes, 5 Alaska 637. 


Cal.—Wolpert v. Gripton, 2 P.(2d) 
767, 213 Cal. 474; Verbeck v. Clymer, 
Zoe. LOT, so02) Cal. 557; Haines Vv. 
Commercial Mortg. Co., 254 P. 956, 
255 BP. 805, 200 Cal. 609, 53 ALR. 
725; Moore v. Russell, 300 P. 479, 114 
Cal.App. 634; Baker v. Butcher, 289 
PB, 236; 106 Cal.App. 358; Greggs. v. 
Phillips, 286) P. 1074, 105 Cal. App. 132; 
Worsley v. Seelig, 284 P. 970, 103 Cal. 
App. 621; Goldberg v. Van Noy, ravi 
Pi 541, 98 Cal. Apv. 796; Van Noy v. 
Goldberg, 277 P. 538, 98 Cal.App. 604; 
meer Lumber & Planing Mill Co. 

Hladik, (App.) 259 P. 363; Innes v. 
Geldwater, 157 P. 18, 30 Cal.App. 101. 

Fla.—Mitchell v. Doggett, 1 Fla. 
400. 

Ga.—E. Tris Napier Co. v. Trawick, 
139 S.E. 552, 164 Ga. 781; Paulk v. 
Cairo Banking Co., 123 S.E. 292, 158 


Ga. 338; Padgett v. Jones, 129 S.E. 
109, 84 Ga.App. 244; Bagley v. 
Hinesville Bank, 111 S.E. 216, 28 Ga. 
App. 400. 


Idaho.—Cornelison v. U. S. Build- 
ing & Loan Ass’n, 292 P. 243, 50 
Idaho 1. 

Ind.—Hayes v. Miller, 12 Ind. 187; 
Billingsley v. State Bank, 3 Ind. 375; 
Justice v. Charles, 1 Ind. 32. 

Ky.—wWells v. Porter, 5 B.Mon. 416; 
Reed v. Lansdale, Hard. 6. 


La.—Martin v. Lake, 87 La.Ann. 


763; Hynes v. Cobb, 2 La.Ann. 363; 
Reid v. Duncan, 1 La.Ann. 265; Sat- 
terhield (vy. ) Compton, 6.) Rob) 120; 
. Rosenda v. Zabriskie, 4 Rob. 493; 
Walden y. City Bank, 2 Rob. 165; 
Byrd v. Bowie, 5 Mart.N.S. 201; Her- 


man y. Sprigg, 3 Mart.N.S. 190. 


Mich.—Newman y. Adelsperger, 173 
N.W. 351, 206 Mich. 683; Bankers’ 
Discount Co. v. Cinderella Theatre 
Copco UNSW) 837) (28h Mich. 168; 
Leach v. Dolese, 153 N.W. 47, 186 
Mich. 695, Ann.Cas.1917A 1182. 


Miss.—Wallace v. Fouche, 27 Miss. 
266; Parchman v. McKinney, 20 Miss. 
631; Grand Gulf Bank v. Archer, 16 
Miss. 151. 


Mo.—Montany v. Rock, 10 Mo. 506; 
Voorhis v. Staed, 63 Mo.App. 370. 
See Citizens’ Nat. Bank v. Donnell, 
94 S.W. 516, 195 Mo. 564 (construing 
Rev. St. [1899] § 38705). 


Mont.—Curtis v. Valiton, 3 Mont. 
by 


Neb.—Detweiler v. Forman, 235 N. 
W. 330, 120 Neb. 780; Mathews v. 
Guenther, 235 N.W. 98, 120 Neb. 742. 


N.C.—Ripple v. Mortgage & Ac- 
ceptance Corp., 137 S.E. 156, 193 N.C. 
422; Gore v. Lewis, 13 S.E. 909, 109 
IN; C2539. 


Ohio.—Ewing v. Toledo Sav. Bank, 
(NSE dos, (45 Ohiomotaiot. Washing- 


While statutes may, pro- 
hibit the making of contracts of loan or forbearance 
at a higher rate than specified as legal,®* when such 
a statute which does not in express words denounce 
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ton Nat. Bank vy. Continental L. Ins. 
Co., 41 Ohio St. 1; Pickaway County 
Bank v. Prather, 12.) Ohio St. 497; 
Morgan v. England, Wright 112. 


Okl.—Union Sav. Ass’n v. Cum- 
mins, 190 P. 869, 78 Okl. 265. 


Pa.—Philadelphia, ete, R. Co. v. 
Lewis, 33 Pa. 383, 75 Am.D. 574; Fisher 
v. Kutztown Sav. Bank, 3 Walk. 477; 
ype ae Bank vy. Sexton, 3 Phila. 


Philippine.—Go Chioco vy. Martinez, 
45 Philippine 256. 


Tex.—Cotton vy. Cooper, (Commn. 
App.) 209 S.W. 135 [aff (Civ.App.) 160 
S.W. 597]; Cain v. Bonner, (Civ.App.) 
149 S.W. 702, [aff 194 S.W. 1098, 108 
Mexst= 399; A.L.R. 874]; Alston v. 
Greene, (Civ.App.) 43 S.W.(2d) 478; 
Deming Inv. Co. v. Giddens, (Civ. 
App.) 41 S.W.(2d) 260. 


Va.—Greer v. Hale, 28 S.E. 873, 95 
Va. 5338, 64 Am.S.R. 814; Mathews’ 
Adm’r v. Traders’ Bank, 27 S.E. 609 
(construing Code (1887) § 2821). 

Wash.—Ayars v. O’Connor, 
119, 45 Wash. 132. 


[a] Ab initio— Contracts made in 
borrowing money, where usurious in- 
terest is contracted for, are yoid ab 
initio, as to interest. McCormick v. 
Fallier, 134 So. 471, 223 Ala. 80. 


{b] Contracts voidable to extent 
of interest.—Dawson v. Burrus & Wil- 
liams, 73 Ala. 111; Masterson v. 
Grubbs, 70 Ala. 406. 


[ec] Interest accrued or to become 
aue.—A promise in which the sole oh- 
ligation Is to pay interest infected 
with usury is unenforceable, whether 
it relates pack to the payment of in- 
terest already earned or relates to 
usurious interest to accrue in the fu- 
ture. Bagley v. Hinesville Bank, 111 
S.B. 216, 28 Ga.App. 400. 


_[d] Repeal of statute not retroac- 
tive so as to render a contract to pay 
usurious interest executed prior to 
the repeal valid. Mitchell v. Doggett, 
1 Fla. 400. 


[e] Statute cperates retrospective- 
ly.—Justice v. Charles, 1 Ind. 32. 


[f] Application of statute.—Stat- 
ute of 1843, declaring usurious con- 
tracts valid as to principal, applies 
to banks as well as to individuals. 
Billingsley v. State Bank, 3 Ind. 375. 


[g] Effect of award including 
usury.—When the statute against 
usury avoids the usurious contract 
only as to the interest an award giv- 
ing principal and usurious interest is 
good as to the principal. Hays v. Mil- 


88 P. 


ler, 12 Ind. 187. 
[h] Particular statutes construed. 
—(1) Act (1853) e 37, declaring that 


in no case where unlawful interest is 
contracted for shall plaintiff have 
judgment for more than the sum 
loaned, in effect renders the contract 
to pay interest wholly void even 
though the act does not expressly do 
so. Bacon v. Lee, 4 Iowa 490. (2) 
Texas statute, declaring usurious con- 
tracts void as to interest, is impera- 
tive and absolute, not prospective and 


conditional, and leaves them as 
though not stipulating for interest. 
Atwood v. Deming Inv. Co., 55 F.(2d) 


180 (Rev. St. [1925] art 5071). 


[i] Agreement to pay interest plus 
bonus above the legal rate renders the 
contract void as to the interest and 
bonus. Jones v. Dickerman, 300 P. 


[§ 180 


the contract as void but in lieu thereof provides cer- 
tain penalties and forfeitures for its. violation®® the 
courts have often held that the exaction of usury 
does not render such contracts wholly void,°® a stat- 


135, 114 Cal.App. 357 (Gen. L. [1923]; 
INGEST esi eye 

{j] On restating account between 
parties involving the advance of cash 
at usurious rates, no interest should 
be allowed thereon, and the principal 
should be credited with the payments 
made by the borrower as they were 
made. Compton v. Collins, 67 So. 395, 
190 Ala. 499. 

Application of payments on prin- 
cipal generally see infra §§ 260-263. 

53. U.S.—McLean vy. lafayette 
Bank, 16 F.Cas.No. 8,888, 3 McLean 
587. See Joffe v. Bonn, 14 F.(2a) 50 
(New Jersey statute); Le Sueur v. 
Manufacturers’ Finance Co., 285 F. 
490 [cert den 43 S.Ct. 432, 261 U.S. 
621, 67 L.Ed. 831] (under Maryland 
statute). 


Conn.—Philadelphia Loan Co. v. 
Towner, 13 Conn. 249 (applying Penn- 
sylvania statute because contract was 
made in that state). 

D.C.—Rhawn v. Grant, 8 D.C. 31 
(Pennsylvania statute). 

Ga.—Citizens Bank of Rome v. N. 
Cos Hoyt y& \ Cory 102) pSHHIA 837 25s Gar 
App. 222; West v. Atlantic Loan & 
Savings-Co., 95 S.E. 721, 22 Ga.App. 
184 (both under earlier statute). 


Ind.—Redman v. Deputy, 26 Ind. 
38. 


Iowa.—Richards v. Marshman, 2 
Greene 217. 


La.—Green v. Johnson, 129 So. 384, 
14 La.App. 110. 


Md.—Kinsey v. Drury, 126 A. 125, 
146 Md. 227; Brown v. Real Estate 
Inv: “Cot, 10% “ANs196y 194% Mas" 493" 
Gwyn v. Lee, 1 Md.Ch. 445. 


Me Sieguag sow A v. Prentiss, Walk. 


Minn.—Brown vy. 
415. 


Mo.—Farmers’, etc., Bank v. Har- 
rison, 57 Mo. 503; Bowman vy. Stroth- 
er, 128 S.W. 848, 144 Mo.App. 100; 
Seaver v. Ray, 119 S.W. 527, 137 Mo. 
App. 78. 

N.C.—Whisnant v. Price, 96 S.B. 27, 
ay INOS) alae 

Ohio.—Clearwater  v. Cloon, 2 
Handy 94, 12 Ohio Dee. (Reprint) 347. 


Pa.—Wycoff vy. Longhead, 2 Dall. 
92, 1 L.Ed. 303 . 


‘Philippine.—De la Vina y Cruz v. 
Sing Juco, 53 Philippine 701. 


a es eee aaa v. White, 6 Coldw. 


Nagel, 21 Minn. 


Vt.—Farmers’ 
33 Vt. 346. 


Va.—Davenport v. Kendrick, 139 S. 
BE. 295, 148 Va. 479. 


Bank y. Burchard, 


Can.—Union Bank y. McHugh, 44 
Can.8.C. 473. - 

Alta.—Standard Bank vy. Faber, 11 
Alta.L. 96. 

54. See statutory provisions. 

55. Penalties and forfeitures see 
infra §§ 384-412. 

56. U.S.—Commercial Credit Co. v. 


Semon, 33 F.(2d) 356. 


Ark.—Boston Mut. Life Ins. Co. v. 
Newton, 297 S.W. 1035, 174 Ark. 547 
(stating Oklahoma law). 


Fla.—Coe v. Muller, 77 So. 88, 74 
Fla. 399. 


Towa.—Shuck vy. weed 1 Greene 
128; Haggard vy. Atlee, 1 Greene 44, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ute permitting recovery of the excess interest paid 
having been construed to render the contract void 
only to the extent of the excess interest over and 
above the legal rate.°7 Likewise, statutes merely 
fixing the maximum rate of interest that may be 
charged, without fixing any penalty, have been con- 
strued to render a contract void only as to the ex- 
cess over the legal rate.°* Where the agreement to 
pay a usurious interest is considered void, the con- 
tract is said to be left in the same position as if no 
agreement to pay interest had been made,®® in which 
case the lender is entitled to such interest as the stat- 
ute permits in the absence of agreement.°° Where 
a special statute renders the exaction of usury by a 
corporation on loans of a stated kind null and void, 
the exaction of usury by a corporation on a loan not 
within this classification has only the consequences 
attaching to usurious transactions generally.! If 
usury is established, then, regardless of the form it 
- takes, or how circuitous a method has been adopted 
to conceal its existence,®? the law visits upon the 
lender the penalty for its exaction.® 


Prohibition against compounding  interest.°+ 
Where a statute prohibits the compounding of in- 
terest more often than once a year, and declares any 
agreement for such compounding to be void,®* the 
lender will not be entitled to annual compound in- 


Miss.—Allen v. Grenada Bank, 124 60. La. 
So. 69, 155 Miss..91 [cit Cyc]; Com-]| Ann. 557; 
mercial Bank vy. Nolan, 8 Miss. 508. 363; 


Mo.—Farmers’, ete., Bank v. Har- 
rison, 57 Mo. 503; Bowman v. Stroth- 
er, 128 S.W. 848, 144 Mo.App. 100. 


App. 110. 
[a] Implied 


USURY 


Tarver v. 
Hynes v. Cobb, 2 La.Ann. 
Reid v. Duncan, 1 La.Ann. 265; 
Green v. Johnson, 129 So. 384, 14 La. 


agreement.—W here 
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terest in lieu of that agreed upon.®® 


While constitutional provision against usury makes 
a usurious contract illegal, it does not render a 
usurious loan void, but merely causes it to become 
subject to the penalties imposed by a statute sub- 
sequently passed in pursuance of the constitutional 
provision. °7 


In equity. The debtor coming into equity to se- 
cure relief against a usurious contract will be aided 
only on condition of his doing equity. He will be 
relieved against the usury in his contract, but he will 
be required to pay what he owes with lawful inter- 
est thereon.®® 


[§ 181] b. Corporate Loans at Rates Prohibited 
by Charter or Corporation Statutes. While there is 
authority holding that a corporate contract of loan 
with interest to be paid at a rate prohibited by the 
charter of the corporation is ultra vires, contrary 
to public policy, and so tainted with illegality as to 
be totally void, even though the general statute im- 
poses no such penalty,°® by the weight of authority 
such prohibitions against taking excessive interest 
involve no element of public policy, and the making 
of the prohibited contracts is subject only to such 
penalties as the general usury law imposes upon all 
persons artificial as well as natural.7° Some stat- 


Winn, 18 La. 69. Tiffany v. Boatman’s Sav. Inst., 


18 Wall. (U.S.) 375, 21 L.Ed. 868; U. 
S. Bank v. Owens, 2 Pet. (U.S.) 527, 
7 L.Ed. 508; Orr v. Lacey, 2 Dougl. 
(Mich.) 230; Kilbreth v. Bates, 38 
Ohio St. 187; Preble County Branch 


Mont.—u. S. Building & Loan Ass’n 
v. Gardiner, 289 P. 555, 87 Mont. 586. 

Neb.—Mathews v. Guenther, 235 N. 
W. 98, 120 Neb. 742 [rev 231 N.W. 958, 
120 Neb. 849]. 

Okl.—Stockyards State Bank  v. 
Johnston, 152 P:. 585; 52 Okl. 32) feit 
eyes 

Tex.—Watson vy. Evans, (Civ.App.) 
195 S.W. 1170. i 

{a] Reason for rule.—A _ statute 
providing penalties and forfeitures 
for usury does not justify the impli- 
eation that legislation was intended 
to make the contract utterly void. 
Allen v. Grenada Bank, 124 So. 69, 
155 Miss. 91. 

{b] Usury is not considered a 
crime and is unlawful only to the 
extent that it is made so by the stat- 
ute. Commercial Bank of Manchester 
v. Nolan, 8 Miss. 508; Taylor v. 
Matchall, 2 Miss. 596, 599; Farmers’, 
etc., Bank v. Harrison, 57 Mo. 503. 


[ec] Provision in usury statute al- 
lowing borrower to recover threefold 
the amount of usury paid does not 
render the usurious contract invalid. 
Hansbrough v. Peck, 5 Wall. (U.S.) 
497, 18 L.Ed. 520. ‘ 


[d] Mortgage was not rendered 
void by fact that usurious interest 
was exacted thereunder, and covenant 
of the mortgagor to pay taxes was 
invalidated only to the extent of the 
usury involved (Comp. St. 1929, 45— 
105, 77—1503). Matthews v. Guen- 
ther, 235 N.W. 98, 120 Neb. 742 [rev 
231 N.W. 958, 120 Neb. 849] (Comp. 


St. (1929) 45—105, 77—1503). 
57. Shuck v. Wight, 1 Greene 
(Iowa) 128; Haggard v. Atlee, 1 


Greene (Iowa) 44. 

58. Bank of Chillicothe v. Swayne, 
8 Ohio 257. 

59. Green v. Johnson, 129 So. 384, 
14 La.App. 110. 


the agreement to pay usurious inter- 
est is considered void it has been said 
that an implied agreement exists to 
pay legal interest. Tarver v. Winn, 
18 La.Ann. 557; Hynes v. Cobb, 2 La. 
ig 363; Reid v. Duncan, 1 La.Ann. 
65. 


61. Brown v. Real Estate Inv. Co., 
107 A. 196, 184 Md. 493; Chipman v. 
Farmers’ & Merchants’ Bank, 88 A. 
151, 121 Md. 343; Commercial Ass’n 
v. Mackenzie, 36 A. 754, 85 Md. 132. 
See Le Sueur v. Manufacturers’ 
Finance Co., 285 F. 490 [cert den 43 
S.Ct.:432, 261 U.S. 621, 67 L.Ed. 831] 
(Maryland law). 


Corporate loans generally see infra 
181. 


62. What constitutes usury see 
supra §§ 65-177. 


63. Empire Trust Co. v. Coleman, 
147 N.Y.S. 740, 85 Misc. 312 [mod 151 
N.Y.S. 1114, 167 App.Div. 912 (aff 118 
N.E, 1057)]. 


64. Compounding interest as con- 
stituting usury see supra §§ 141-144. 

65. See statutory provisions. 

66. Whitworth v. Davey, (Mo. 
App.) 185 S.W. 241 (Rev. St. (1909) § 
7185). 

[a] Reason for rule.—‘“‘To hold 
that defendant was entitled to com- 
pound all the interest annually would 
be making a contract for compound- 
ing which was not made by the par- 


ties.” Whitworth v. Davey, (Mo. 
App.) 185 S.W. 241, 243. 
67. Bandel v. Isaac, 13 Md. 202 


(considering and rejecting Dill v. El- 
1icott,. 7 BiCas No: 93,911) Taney w233 
(Taney, C. J., delivering the opinion, 
holding that the section of the Mary- 
land constitution rendered a usurious 
contract illegal and absolutely void); 
Hemphill v. Watson, 60 Tex. 679; 
Watson v. Aiken, 55 Tex. 536. 


68. See infra §§ 242-246. 


State Bank v. Russell, 1 Ohio St. 313; 
Wooster Bank v. Stevens, 1 Ohio St. 
233, 59 Am.D. 619; Miami Exporting 
Co: v.. Clark, 13 Ohio" Ss Spalding aw. 
Muskingum Bank, 12 Ohio 544; Creed 
v. Commercial Bank, 11 Ohio 489; 
Chillicothe Bank vy. Swayne, 8 Ohio 
2D. aoe ole) Ae et Olde 

“This contract is void, not because 
the rate of interest is greater than 
the rate allowed by the general law 
of the land, but because it is such a 
contract as the plaintiff had no ea- 
pacity or power to make.” Chillicothe 
Bank v. Swayne, supra. 

[a] Reason for rule—‘If it be 
true that contracts [not] authorized 
by the charter, relative to lands or 
goods are void, upon what principle 
shall we apply a different rule as to 
money contracts? This corporation 
has power to loan money, provided it 
loans it at a rate of interest not ex- 
ceeding 6 per cent. interest per an- 
num; but has no power or capacity to 
loan money at a rate above and be- 
yond this. And if a contract ... 
relative to lands or goods would be 
void, certainly the unauthorized, the 
forbidden contract with respect to 
money must be.” Bank of Chilli- 
cothe v. Swayne, 6 Ohio 257, 289, 32 
Am.D. 707. ; 


76. U.S.—Darby v. Boatman’s Sav. 
Inston? Et. CasiNo, (3,571, ToDill, i4ie 4 
Nat.Bankr.Reg. 600 [rev on other 
grounds 18 Wall. 375, 21 L.Ed. 868]; 
McLean v. Lafayette Bank, 16 F.Cas. 
No. 8,888, 3 McLean 587. 


Conn.—Mechanics’, ete., Mut. Sav. 
Bank, ete., Assoc. v. Wilcox, 24 Conn. 
147; Philadelphia Loan Co. v. Town- 
er, 13 Conn. 249. 


Me.—Lumberman’s Bank v. Bearce, 
41 Me. 505; Veazie Bank v. Paulk, 40 
Me. 109. 

Miss.—Grand Gulf Bank vy. Archer, 
16 Miss. 151; Planters’ Bank v. Sharp, 
12 Miss. 75, 48 Am.D. 470; Commercial 
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utes, however, expressly declare loans of stated 
kinds made by corporations in excess of the fixed 


rate to be null and void.7! 


[§ 182] c. When Usury Is Criminal Offense. 
has been held that, when the legislature makes the 
taking or contracting for usury a criminal offense, 
it thereby declares the making of usurious contracts 
contrary to the public policy and welfare of the 
state, and, by necessary implication, wholly void,*? 
or unenforceable,7* in one jurisdiction it being so 
only when the contract is usurious on its face,‘* 
principal and legal interest being recoverable therein 
if the contract is innocent on its face and extrinsic 
evidence is necessary to show that it is usurious.7® 
However, that the exaction of usury is made a crime 
by a statute expressly stated to be cumulative and 
not to affect the existing usury laws does not make 


Bank v. Nolan, 8 Miss. 508. 
Mo.-—Farmers’, ete., Bank v. Har- 

rison, 57 Mo. 503. 

yl Farmers’ Bank v. Burchard, 33 


Wis.—Brower v. Haight, 18 Wis. 
102; Durkee v. Kenosha City Bank, 
13 Wis. 216; Rock River Bank v. 
Sherwood, 10 Wis. 230, 78 Am.D. 669. 


71. See statutory provisions. 


[a] Corporate loans on security of 
chattels.—(1) A statute prohibiting 
the making of a corporate loan on the 
“security of chattels or otherwise” 
for more than six per cent interest, 
and declaring loans in violation there- 
of to be null and void, does not apply 
to a loan secured by a realty mort- 
gage, although personalty of com- 
paratively little value is also covered 
by the mortgage. Chipman v. Farm- 
ers’ & Merchants’ Nat. Bank, 88 A. 
£52, 121) Md. .354 (Code Pub. Cive L. 
arte goss 124): Commercial Ass'n’ v. 
Mackenzie, 36 A. 754, 85 Md. 132. (2) 
Assignments of choses in action are 
not within the terms of such statute. 
Brown v. Real Estate Inv. Co., 107 
A. 196, 134 Md. 493. (3) Assigned 
accounts are not within the terms of 
such statute. Le Sueur v. Manufac- 
turers’ Finance Co., 285 F. 490 [cert 
den 43 S.Ct. 432, 261 U.S. 621, 67 L.Ed. 
831] (Maryland statute). (4) Effect 
of usury on securities generally *see 
infra §§ 197-201. 


72. ‘Turner v. Merchants’ Bank, 28 
So. 469, 126 Ala. 397; Youngblood v. 
Birmingham Trust, ete., Co., 12 So. 
579, 95 Ala. 521, 36 Am.S.R. 245, 20 
L.R.A. 58; Bellamy v. Porter, 28 Ont. 
i 572, 13 Dom.L.R. 278,-4 Ont.W.N: 
1171. But see Rosenbusch v. Fry, (N. 
J.) 1386 A. 711 (special wage act). 


fa] Usurious contract natural ob- 
ligation under civil ‘law.—Usury is 
not to be regarded as immoral but 
only contrary to public policy, hence 
a usurious contract is a natural ob- 
ligation under the civil law. Perril- 
lat vy. Puech, 1 La. 468 


73. See cases infra note 74. 


74, Kuhn vy. Morrison, 75 F. 81 
[rev in part on other grounds 78 F. 
16, 23 C.C.A. 619]; Wallace v. Good- 
lett, 58 S.W. 348, 104 Tenn. 670; Stew- 
art v. Lathrop Mfg. Co., 32 S.W. 464, 
95 Tenn. 497; First Nat. Bank of 
Johnson City v. Mann, 27 S.W. 1015, 94 
Tenn. 17, 27 L.R.A. 565; Ottenheimer v, 
Cook, 10 Heisk. (Tenn.) 309; Cate v. 
Blair, (Tenn.) 6 Coldw. 639; Thorn- 
burg v. Harris, 3 Coldw. (Tenn.) 157; 
Gill v. Creed, 3 Coldw. (Tenn.) 295; 
Caruthers v. Andrews, 2° Coldw. 
(Tenn.) 378; Wetmore v. Brien & 
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a usurious contract void.7® 
[§ 183] d. Executed Contracts.’” 


A statute de- 


claring usurious contracts to be void applies only to 


It 


payment passirg 


there can be no 


statute attaches 


Bradley, 3 Head (Tenn.) 723; Hutchins 
v. Turner, 8 Humphr. (Tenn.) 415; Is- 
ler v. Brunson, 6 Humphr. (Tenn.) 
277; Walker v. Young, 2 Leg.Rep. 
(Tenn.) 42; Richardson vy. Brown, 1 
Leg.Rep. (Tenn.) 352. 

75 Ue Ve VLO LES OI a iome ce ok 
[rev in part on other grounds 78 F. 
16,7) 23: /C:CVAL) 6197) sblubbelly var iior= 
ristown Land, etc., Co., 32 S.W. 965, 
95 Tenn. 585; Jackson v. Collins, 2 
Heisk. (Tenn.) 491; McFerrin & Meni- 
fee v. White, 6 Coldw. 499; Causey v. 
Yeates, 8 Humphr. 605. 

76. West v. Atlanta Loan & Sav- 
ing’ Co;, 95 S.B. 721, 22 Ga.App. 184; 
Croom vy. Jordan, 93 S.E. 538, 20 Ga. 
App. 802. 

[a] In Missouri (1) Rev. St. (1899) 
§ 2358 makes taking usury a crime, 
but § 3709 distinctly provides that 
the usurer may recover principal and 
legal interest. Bowman y. Strother, 
128 S.W. 848, 144 Mo.App. 100; Seaver 
v. Ray, 119 S.W. 527, 137 Mo.App. 78. 
(2) Rev. St. (1899) § 2358 (St. Annot. 
(1906) p 1451), makes it a misde- 
meanor to exact interest in excess of 
two per cent per month, while § 3709 
provides that, whenever usurious in- 
terest is charged, all in excess of the 
legal rate shall be deemed a payment 
on the principal. It has been held 
that, construing the criminal and 
civil statutes together, usury did not 
make the contract of loan entirely 
void, but the excess should be appliéd 
according to the civil statute, leaving 
the added punishment by way of 
criminal prosecution. Bowman vy. 
Strother, 128 S.W. 848, 144 Mo.App. 
100. - 

77. Sale of property on usurious 
consideration see infra § 230. 

78. Palmetto Lumber Co. v. Gibbs, 
(Tex.Civ.App.) 52 S.W.(2d) 120. 

79. Palmetto Lumber Co. v. Gibbs, 
supra, 
80. 
supra. 

[a] Reason for rule.-—While usury 
statutes outlaw usurious contracts, 
they do not inhibit payment of usuri- 
ous debts. Palmetto Lumber Co. v. 


Palmetto Lumber Co. vy. Gibbs, 


Gibbs, (Tex.Civ.App.) 52 S.W.(2d) 
120. 
81. Palmetto Lumber Co. v. Gibbs, 


supra (distinguishing case from that 
of a .deed given as security for a 
usurious loan); Whelpdale’s, Case, 4 
Coke 119, 77 Reprint 239. 

82. Ala.—-Davis v. Elba Bank & 
Tritst Co., 114 So. 211, 216 Ala. 632. 

Ark.—Hendrickson vy. Godsey, 15 S. 
W. 193, 54 Ark. 155. See Starling v. 
Hamner, 50 S.W.(2d) 612, 185 Ark. 


executory and not to executed contracts.7* 1 
the payment of a usurious debt discharges it™® with 
title to the money or other property given in such 


Hence 


to the payee;®® and, where realty 


has been conveyed in payment of a usurious loan, 


recovery of the same without the 


deed being first set aside.*? 


[§ 184] 2. When Only Part of Contract Is Af- 
fected by Usury—a. Contract Not Severable. 
an obligation that is supported by a consideration 
tainted in part with usury is not severable, the usury 
will affect the whole obligation, which will there- 
fore as a whole be subject to such consequences as the 


When 


to usury.®? 


930 (even if note given to cover ac- 
count was uSurious in so far as ac- 
count was based on loan of money, 
such fact would not invalidate por- 
tion of account covering goods pur- 
chased). 

Ga.—Howell v. Pennington, 45 S.E. 
272, 118 Ga. 494; Pope v. Heartwell, 
5 S.E. 487, 79 Ga. 482. 

Ill.—Wilday v. Morrison, 66 Ill. 532. 


Ky.—Harston v. Ralston, 192 S.W. 
646, 174 Ky. 509. 


Miss.—Brown v. Nevitt, 27 Miss. 


801. 
Mo.—Citizens’ Nat. Bank v. Don- 
nell, 72 S.W. 925, 172 Mo. 384 [aff 


25 S.Ct. 49, 195 U.S. 369, 49 L.Ed. 238]. 

N.Y.—Williams y. Fitzhugh, 37 N. 
Y. 444, 5 Transcr.A. 61 [mod 44 Barb. 
321]; Botsford v. Bean, 60 N.Y.S. 735, 
44 App.Div. 190; Matthews v. Coe, 56 
Barb. 430 [rev on other grounds 49 
INES ST 

N.D.—Person v. Mattson, 156 N.W. 
780, 33 N.D. 49, Ann.Cas.1918A 747. 

Va.—Richeson v. Wood, 163 S.E. 
339, 158 Va. 269, 82 A.L.R. 1189 [eit 
Cyc: 

Wash.—Inland Trading Co. v. Edge- 
combe, 106 P. 768, 57 Wash. 257. 

[a] Illustrations.—(1) Where one 
of two partners engaged to procure 
a loan for a commission contributed 


a portion of the loan himself, and pro - 


rata amount of commission received 
on the money loaned by the partner 
was usurious, they will not be allow- 
ed commission pro rata on the amount 
they procured from other’, but the 
whole commission will be regarded 
as usurious. Harston y. Ralston, 192 
S.W. 646, 174 Ky. 509 (since a party 
cannot occupy the dual position of 
lender and agent of borrower, or lend- 
er and seller of his credit). (2) A 
sale-agency contract obtained from a 
landowner by loan brokers, although 
supported by several considerations, 
only one of which was usurious, is 
not severable, the whole contract be- 
ing subject to the consequences of 
usury, under Code (1919) § 5551. 
Richeson v. Wood, 163 S.B. 339, 158 
Va. 269, 82 A.L.R. 1189 [cit Cyc]. (3) 
Where the note for which a renewal 
note was given in part is shown to 
have been usurious, the court cannot 
separate the nonusurious portion and 
allow interest thereon. Person vy. 
Mattson, 156 N.W. 780, 33 N.D. 49, 
Ann.Cas.1918A 747. (4) Where a 
money lender accepted five hundred 
dollars for his services in procuring 
a state school land contract for the 
borrower, and for advancing nine hun- 
dred sixty dollars to make the neces- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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{§ 185] b. Contract Severable. But, when the 
obligation is severable, and a part thereof can be 
assigned to the usurious consideration and a part 
to a consideration that is legal, the courts will en- 
foree such part of the obligation as rests on the valid 
consideration, visiting the penalties of usury only 
on that part which is supported by the illegal con- 
sideration.8’ Hence, where one of several separate 
and independent loans is usurious, the taint does not 
adhere to the others, although all were between the 
same parties,** closed at the same time,®> and se- 
cured by the same mortgage.*® 


[§ 186] 3. Specific Contracts or Parts Thereof— 
a. In General. Since the effect of usury in the con- 
sideration of specifie contracts depends so largely 
on the particular provisions of the statute appleable, 
and the terms of the specific contract in question, it 
is difficult to state any general rule that governs 
further than that the courts endeavor so to apply the 


USURY 


[66 C.J.] 241 


statute as to give effect to the spirit of the usury 
laws.*7 A stipulation, in a contract carrying a usu- 
rious rate of interest, that the interest must be paid 
annually, or the contract will be forfeited, cannot be 
enforced, where the debtor has paid an amount equal 
to the legal rate of interest, although less than that 
contracted for.** 


[§ 187] b. Provision for Attorney’s Fees. Al- 
though there are some decisions to the contrary,’® 
according to the weight of authority, when the ef- 
fect thereof is not to render the contract void, but 
merely to forfeit the interest, usury in a loan will 
not prevent the recovery of reasonable attorney’s 
fees provided for, where suit is necessary to enforce 
the obligation to the extent permitted by law.2° At- 
torney’s fees will not be allowed, however, for at- 
tempts to collect the usurious portion of the inter- 
est.°t 


Sary payment, which was loaned at 
the highest interest rate permissible, 
the contract for the bonus was par- 
tially illegal, and, not being severable. 
was. wholly unenforceable. Inland 
Trading Co. v. Edgecombe, 106 P. 768, 
57 Wash. 257. (5) Where usurious in- 
terest is figured on all of several 
debts and combined in one mortgage, 
the whole is tainted with usury. Da- 
vis v. Elba Bank & Trust Co., 114 So. 
211, 216 Ala. 632. 

[b] Loan partly in money and 
partly in notes of third person.— 
When a loan on a usurious considera- 
tion is paid to the borrower partly in 
money, and partly in notes of third 
persons, it seems that in a state 
where usurious contracts are void the 
whole transaction is void, and the 
lender cannot recover the notes de- 
livered to the borrower. Train v. 
Collins, 2 Pick. (Mass.) 145. 

83. Ala.—Davis v. Elba Bank & 
Trust Co., 114 So. 211, 216 Ala. 632; 
Compton y. Collins, 67 So. 395, 190 
Ala. 499. 


Cal.—Jackson y. Shawl, 29 Cal. 267. 


Ill—Ammondson vy. Ryan, 111 Il. 
506. 


La.—Turregano y. Barnett, 53 So. 
884, 127 La. 620. 


N.Y.—Smith vy. Heath, 4 Daly 123; 
Little v. Barker, Hoffm. 487. 


S.C.—Perry v. Mabus, 126 S.H. 487; 
Porter v. Jefferies, 18 S.E. 229, 40 S. 
.C. 92; William S. Miller & Co. v. 
Reid, 18 S.C.L. 345. 


[a] Thus (1) where parts of a 
usurious account carried forward in- 
to a succeeding year were not tainted 
with usury, the creditor was entitled 
to interest thereon. Compton y. Col- 
lins, 67 So. 395, 190 Ala. 499. (2) Un- 
der Civ. Code (1922) § 3639, fixing a 
separate action or a counterclaim in 
an action brought to recover the prin- 
cipal sum as the remedies for usuri- 
ous interest received, alleged usury 
in a particular loan which had been 
paid could not be a defense to an ac- 
tion to foreclose a mortgage securing 
a separate and distinct loan. Perry 
Vee Mabuse (S:Ca)= 26S. 48n 9 C3)) 
Where the amount represented in a 
usurious note is by consent and on 
the theory that the agreement will be 
maintained, merged with another loan 
for which usurious interest is agreed 
to be paid, and is paid, the holder of 
the note, on being condemned to re- 
fund the interest received under the 
merger, may fall back on such note 
with regard to the interest which he 
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might otherwise have collected there- 
on. Turregano y. Barnett, 53 So. 884, 
127 La. 620. (4) A usurious broker’s 
fee was severable from the principal 
loaned, although both were contained 
in the same note. Haines v. Commer- 
cial Mortg. Co., 255 P. 805, 254 P. 956, 
200 Cal. 609, 53 A.L.R. 725. 

84. Davis v. Elba Bank & Trust 
Co., 114 So. 211, 216 Ala. 632; Comp- 
ton v. Collins, 67 So. 395, 190 Ala. 499; 
Jackson v. May, 28 Ill.App. 305; Weav- 
er Hardware Co. v. Solomovitz, 139 N. 
E353, 285 INVY. 321. 

[a] Tustration.—Where four notes 
were executed simultaneously by the 
same maker to the same payee, three 
of which were for money loaned to 
erect a building, and the fourth of 
which was given for the purchase 
price of materials to be furnished by 
the payee for the building, an vgree- 
ment to pay usury on the three notes 
given for the loan does not affect the 
validity of the fourth note, even in 
the hands of the original payee, to 
the extent of the value of the marte- 
rials furnished thereunder. Weaver 
Hardware Co. v. Solomovitz, 139 N. 
Hd 08, 12000 Nee oat. 

85. Jackson v. May, 28 I.App. 305. 

86. Davis v. Elba Bank & Trust 
Co., 114 So. 211, 216 Ala. 632; Comp- 
ton v. Collins, 67 So. 395, 190 Ala. 
499; Jackson v. May, 28 Ill.App. 305. 

[a] Stated otherwise.—Where dis- 
tinct debts, some usurious and some 
not, are combined in a mortgage, the 
entire debt is not infected with usury. 
Davis v. Elba Bank & Trust Co., 114 
So. 211, 216 Ala. 632. 


{b] Thus that a usurious account 
was brought into a mortgage and 
consolidated with assumed debts of 
the mortgagor which were not them- 
selves tainted with usury did not ren- 
der the latter debts usurious. Comp- 
ton vy. Collins, 67 So. 395, 190 Ala. 499. 


Enforceability of mortgage cover- 
ing both usurious and nonusurious 
transactions see infra § 200. 


87. See Emig v. Mutual Ben. L. Ins. 
Co., 106 S.W. 230, 127 Ky. 588, 32 Ky. 
Li. 484, 23 Ti R.A.N.S. 828: 


88. Ozmore vy. Coram, 65 S.E. 448, 
133 Ga. 250. 

89. U.S.—Simmons v. Stern, 9 F. 
(2d) 256. 

Iowa.—Miller v. Gardner, 49 Iowa 
234 (on ground that statute fixes 
amount of recovery). 

Miss.—Crofton vy. New South Bldg., 
ete., Assoc., 26 So. 362, 77 Miss. 166, 


American Freehold Land, etc., Co. v. 
Jefferson, 12 So. 464, 69 Miss. 770, 36 
Am.S.R.. 587. But see Mississippi 
cases infra note 90. 


N.M.—Anderson vy. Beadle, 5 P.(2d) 
528, 35 N.M. 654. 

Wash.—Libert v. Unfried, 91 P. 776, 
47 Wash. 186. 


90. U.S.—Union Mortg., ete., Co. 
v. Hagood, 99 F. 779 [disappr Land 
Mortg: Inv., ete., Go. v. Gillam, 49 S.C. 
345, 26 S.E. 990, 29 S.E. 203] (constru- 
ing the South Carolina statute). 


Cal.—Moore v. Russell, 300 P. 479, 
114 Cal.App. 634; Davis v. Westphal. 
282 P. 800, 102 Cal.App. 148. 


Fla.—Hagan y. Neeb, 143 So. 124, 
140 So. 916; Purvis v. Frink, 49 So. 
1023, 57 Fla. 519; Skinner v. Southern 
Home Bldg., ete., Assoc., 35 So. 67, 46 
Fla. 547. 


Ill.—Matzenbaugh y. Troup, 36 Ill. 
App. 261. 

Miss.—Jones v. Brewster, 110 So. 
115, 146 Miss. 142; Burt v. Brashears, 
79 So. 182, 118 Miss. 339 (distinguish- 
ing American Freehold Land, ete., 
Co. v. Jefferson, 12 So. 464, 69 Miss. 
770, 30 Am.S.R. 587, in that the lat- 
ter was applying New York law). But 
see Mississippi cases supra note 89. 

Okl.—Daniels v. Bunch, 223 P. 841, 
98 Okl. 47. 


S.C.—American Mortg. Co. v. Wood- 
ward, 65 S.E. 739, 88 S.C. 521 Loverr 
without mention Land Mortg. Inv., 
ete., Co. v. Gillam, 26 S.B. 990, 29 S. 
EB. 203, 49 S.C. 345]. 


Tex.—Ramsey v. Thomas, 38 S.W. 
259, 14 Tex.Civ.App. 431. 


[a] Reason for rule.—Where the 
penalty for taking, charging, reserve 
ing, Or receiving usury is fixed by 
statute, such penalty is exclusive, and 
such usury does not taint a collateral 
clause of the contract providing for 
the charging of an attorney’s fee, in 
the event suit is necessarily brought 
to enforce such obligation. Daniels 
v. Bunch, 223 P. 841, 98 Okl. 47 [eit 
Cyiel. 

[b] On holder’s cross pbill.—At- 
torney’s fees provided in notes are 
properly allowed on the holder’s cross 
bill in an action by the maker to can- 
cel the indebtedness because of usuri- 
ous charges. Jones v. Brewer, 110 So. 
115, 146 Miss. 142. 


91. Wilson y. Conner, (Fla.) 142 
So. 606. 
[a] In mortgage foreclosure suit, 


attorney’s fees should be reduced by 
eliminating compensation for collec- 
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[§ 188] c. Waiver of Homestead Right.°? Where 
the effect of usury under a particular statute is to 
render the contract void only as to the interest, a 
waiver of homestead provision contained in a con- 
tract tainted with usury is not void. 

[§ 189] d. Deeds and Other Instruments Affect- 
ing Title to Land®+—(1) In General. 

f title to land is based on a deed that is affected 
with usury, such title is manifestly invalid in states 


beam) AES) 1) CN 


Liye? 


93 


Where a claim 


in which usurious contracts are void,®® or in states 


where titles based on usury are by the statute de- 
But, when the title is derived 


clared to be void.°® 
from a deed on valid consideration, 
actions, although usurious, cannot 


tion of mortgage debt to the extent 


the amount collected represented 
usury. Wilson v. Conner, (Fla.) 142 
So. 606. 


s2. Generally see Homesteads § 
384. 

93. Padgett v. Jones, 129 S.E. 109, 
34 Ga. App. 244; Davis v. Griffeth Mule 
Co., 122 S.E. 631, 32 Ga.App. 86; Laing 
v. Hinesville Bank, 120 S.E. 799, 31 
Ga.App. 416. 


[a] Under early statute, repealed 
by L. (1916) p 48, which rendered 
void all titles arising out of usury 
(1) a waiver of homestead in a con- 
tract tainted with usury is affected 
by the usurious consideration, and 
therefore unenforceable. Long ™ Vv. 
Gresham, 96 S.E. 211, 148 Ga. 170; 
Small v. Hicks, 8 S.E. 628, 81 Ga. 691; 
Cleghorn v. Greeson, 77 Ga. 343; Trib- 
ble v. Anderson, 63 Ga. 31, 55 (in this 
case Bleckley, J., gives the reason for 
this rule in the following characteris- 
tic words: “Perhaps we need not di- 
rectly invoke the statute, either in its 
letter or spirit, to reach the result at 
which we have arrived; for the un- 
doubted policy of the law is to dis- 

-courage and repress usury; usury is 
odious to the law; while homestead is 
favored by the law. The one is an 

outcast and reprobate; the other, a 

fostered institution of the state. 

Usurious contracts are regarded as 

corrupt or tainted, and the usurer is, 
so far, a trampler upon the very law 
to which he looks for protection. If 
he will violate the law for the pur- 
pose of gain, shall he at the same 
time clutch his debtor’s homestead 
right as security for his principal 
and lawful interest? Shall he have 
the same security for these when he 
breaks the law as other creditors have 
who keep the law? Because the home- 
stead right can be waived in a pure 
contract, does it follow that it can be 
waived in a contaminated contract? 
We think not, and so rule. It is con- 
trary to public policy to bind the 
homestead right as security for an 
usurious debt; the taint of usury af- 
fects the security and renders it 

void’); Duckett v. Martin, 99 S.E. 

151, 23 Ga.App. 630; Clark v. Bank of 

Thomasville, 95 S.H. 331, 21 Ga.App. 

818. (2) The same result follows, 

even though the usurious deed be tak- 
en as an equitable mortgage. Ander- 
son v. Tribble, 66 Ga. 584. (3) Un- 
less, however, the usury appears on 
the face of the instrument, it is too 
late for a debtor after a judgment of 
foreclosure to attack as being void, 
because of usury in the debt secured 
by a mortgage, a waiver of homestead 

duly made thereafter. Johnson v. 

Davis, 22°S-E.Y9t1> 9% Gas 282) i¢4) 

Under Civ. Code (1910) § 3442, provid- 

ing that a conveyance to secure a 

debt infected with usury is void, the 

‘grantor may have a homestead set 


collateral trans- 
affect its .valid- 


apart in the property sought to be 
conveyed, which will not be subject 
to a judgment on the debt, although 
the usury be eliminated when the 
judgment is taken. McConnell v. 
Gregory, 79 S.H. 1128, 141 Ga. 46. 

94. Cross references: 


Deed as payment for usurious debt 
see supra § 183 text and note 81. 


Securities for usurious loans see in- 
fra §§ 197-201. 


95. Kuhn ‘v.—Morrison,. 75 .) 81 
[rev in part on other grounds 78 F. 
16, 23 C.C.A. 619] (applying Tennes- 
see statute). 


[a] Deed not nullity.—It has been 
held, however, that a deed of Gonvey- 
ance on usurious consideration is not 
a mere nullity, but valid until the 
borrower, or someone claiming under 
him, chooses to avoid it. Whe'lpdale’s 
Case, 4 Coke 119, 77 Reprint 239. And 
see Tyler Usury pp 381, 385. 


96. McLaren v. Clark, 7 S.E. 230, 
80 Ga. 423; Harrold v. Morgan, 66 Ga. 
398; Cooper v. Braswell, 59 Ga. 616; 
Johnson y. Wheelock, 56 Ga. 33. 


97. Long v. Gresham, 96 S.E. 211, 
148 Ga. 170; Pickett y. Farmers’ & 
Merchants’ Bank of Cumming, 95 S. 
BE. 258, 147 Ga. 674; Barfield v. Jeffer- 
son, 2 S.B. 554, 78 Ga. 220; Hicks v. 
Marshall, 67 Ga. 713; Hale v. Jewell, 
qT. Me. 435, 22 Am.D. 212; Warner v. 
Gouverneur, 1 Barb. (N.Y.) 36; Nesbit 
v. Goodrich, 60 S.W. 1017, 25 Tex.Civ. 
App. 28. 


[a] Thus (1) any usurious con- 
tract between plaintiff in fieri facias 
the assignee of notes given for bor- 
rowed money secured by deed of real 
estate and the borrower would not 
affect a quitclaim deed made by the 
original lender to plaintiff. Pickett 
v. Farmers’ & Merchants’ Bank of 
Cumming,..95 S/H. 2538, 147 Ga. 674: 
(2) Where defendant owed a balance 
on a lot and induced plaintiff to pay 
the balance, and the vendors delivered 
a warranty deed to plaintiff, and de- 
fendant delivered a note, and plain- 
tiff sued on the note, defendant could 
not have the deed canceled because 
of usury in the note. Long v. Gres- 
ham, V6 Sie 2d as eiGa 7.00 9 (3) 
Under a statute declaring void all ti- 
tles made as part of a usurious con- 
tract, or to evade the laws against 
usury, a vendor’s title not acquired 
from the vendee is not void, because 
he took usurious notes from the ven- 
dee. Myers v. Warrenfells, 113 S.E. 
180, 153 Ga. 648. 


[b] Usurious transfers. — The 
transfer of a mortgage by the mort- 
gagee, as security for a usurious loan, 
does not avoid the mortgage, nor dis- 
charge the mortgagor from his lia- 
bility thereon; and payment of the 
usurious loan relieves the mortgage 
of all taint. Warner v. Gouverneur, 


J 
ns 
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[§§ 188-191 


[§ 190] (2) As against Purchasers at Foreclosure 
of Usurious Mortgage. 
gage deed may be void for usury as between mortga- 
gor and mortgagee, if the mortgagor permits a fore- 
closure either by decree of court or by power of sale 
given to the mortgagee, he is precluded from set- 
ting up the usury to invalidate the title of a pur- 
chaser at foreclosure.?* 


[§ 191] e. Bills and Notes.°® 
statutes applying particularly to bills and notes,* 
the effect of usury on such instruments is the same 
as the effect on contracts generally.” 


But, even though a mort- 


Unless affected by 


A provision to 


PeBarby iGNe a waGbe 
98. U.S.—Edgell v. Ham, 
(Gy Bae ON OLN ab 
Ga.—McCandless v. Inland Acid 
Co., 37 S.E. 419, 112 Ga. 291; Owen v. 
Gibson, 74 Ga. 465. 


Ill.—Tyler v. Massachusetts Mut. 
Ins. Co., 108 Til. 58. 


N.Y.—Mumford vy. American L. Ins., 
etc., Co., 4 N.Y. 463; Elliott v. Wood, 
53 Barb. 285 [aff 45 N.Y. 71J; Jack- 
sou v. Henry, 10 Johns. 185, 6 Am.D. 
328. 

Eng.—Cuthbert v. Haley, 
390, 101 Reprint 1450. 


99. Effect of Negotiable Instru- 
ments Law see Bills and Notes § 1086. 


93 jab 


Ta. 


8. ORR 


1. See statutory provisions. 
2. See cases infra this note. 
[a] Interest and bonus void.—(1) 


A promissory note, which includes a 
bonus in addition to interest, which 
in the aggregate amounts to more 
than twelve per cent per annum on 
money borrowed, is illegal and void in 
so far as interest and bonus were con- 
cerned. Jones vy. Dickerman, 300 P. 
135, 114 Cal.App. 357. (2) Thata 
note for five thousand dollars, provid- 
ing for payment of a seven hundred 
fifty dollar bonus and interest at 
seven per cent, was usurious preclud- 
ed recovery of interest in any amount. 
Moore v. Russell, 300 P. 479, 114 Cal. 
App. 634. 


[b] Interest void.—(1) Generally. 
Haines v. Commercial Mortg. Co., 255 
P. 805, 254 P. 956, 200 Cal. 609, 53 
A.L.R. 725. (2) The principal of a 
usurious note is a valid obligation, the 
only forfeiture being that of interest 
under Code (1906) § 2678 (Heming- 
way Code, § 2075), providing that on 


a usurious note “all interest shall be © 


forfeited.” Burt v. Brashears, 79 So. 
182, 118 Miss. 889. (3) Where a note 
provides that, if default necessitates 
placing of a note with an attorney for 
collection, an additional ten per cent 
shall be added to the principal and 
interest, the payee, having turned the 
note over to a law firm for collection, 
is entitled to an additional ten per 
cent on the principal, although in- 
terest was forfeited because of usury. 
Burt vy. Brashears, supra. 


[ec] Notes void.—(1) Generally. 
Bank of Commerce v. Goolsby, 196 S. 
W. 803, 129 Ark. 416; Wimberly v. 
Scoggin, 193 S.W. 264, 128 Ark. 67; 
Buehler v. Pierce, 67 N.E. 573, 175 
N.Y. 264. (2) A note, drawing more 
then ten per cent for money loaned by 
a domestic corporation doing a bank- 
ing business in Indian Territory and 
incorporated under Arkansas laws 
extended to such territory, was void 
as to both principal and interest un- 
der Ind. T. St. Annot. (1899) § 3043 
(Mansfield Dig. § 4732), declaring that 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 191-194] 


indorse a note of a third person discounted at a rate 
of interest above that fixed by the statutes is void 
as being founded on a usurious consideration.? A 
note, given nominally by one maker in reality for a 
loan to another who had agreed to pay a usurious in- 
terest, is tainted with usury.4 


[§ 192] 4. Indebtedness Considered Apart from 
Usurious Instrument—a. When Usurious Contracts 
Are Void. The question has frequently arisen 
whether, when the note or other instrument evidenc- 
ing an indebtedness is usurious and void, the lender 
may recover from the borrower the sum actually paid 
over as money had and received to the lender’s use. 
In solving this question the courts have worked out 
the following rules: When the consideration for the 
usurious instrument is a preéxisting debt on valid 
consideration, although the instrument is void, the 
antecedent debt is not extinguished,® and may be 
recovered under the money counts,® and in the same 
action brought on the void instrument.? But, when 
the debt has its origin in the same usurious transac- 
tion with the instrument evidencing it, and the con- 
sideration for the loan is found only in the usurious 
promise set forth in the instrument, then the indebt- 
edness cannot be separated from the instrument, but 
is avoided with it.8 When the consideration for a 
note affected with usury is partly a valid anteeedent 
debt and partly a loan made at the time of the exe- 
cution of the note, the note will be held void in toto, 


all contracts for a greater rate of in- 5. 
terest than ten per cent shall be void] 359; 
as to principal and interest. Sulphur 
Bank & Trust Co. v. Medlock, 105 P. 
321, 25 Okl. 73. 


Am.R. 609; 


Taubenkimmel, 


USURY 


Johnson v. Johnson, 11 Mass. 
In re Consalus, 
Patterson v. Birdsall, 64 N.Y. 294, 21 
Cook v. Barnes, 36 N.Y. 
520, 2 Transcr.App. 39; 
205 
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but the consideration will be separated, each part to 
stand on its own merits. The valid preéxisting debt 
may be recovered under the common counts, but not 
the usurious loan.® But, even though the usurious 
security may be void, and no recovery can be had 
on the original consideration, yet the sum actually 
received remains a debt in equity, and will support 
a subsequent special promise to pay such debt and 
lawful interest.t° A bond may be evidence of the 
amount of money advanced, although void for 
usury.'1 


[§ 193] b. Usurious Contracts Merely Unenforce- 
able. When usurious contracts are held to be merely 
unenforceable under the statute, and not void, it is 
clear on principle that the lender should be allowed 
to abandon the usurious security and recover in as- 
sumpsit on the original consideration.12 But this 
right is limited to the original payee. It cannot be 
enforced by the transferee of a usurious note, who 
was not a party to the original consideration.1? Nor 
can it be enforced against a surety on the usurious 
instrument, since he did not receive the original con- 
sideration.1# 


[§ 194] 5. Usurious Interest Subsequently Paid 
or Contracted for on, Originally Valid Obligation— 
a. In General. A contract not tainted with usury in 
its inception will not be affected by subsequent usuri- 
ous transactions in connection therewith,!® such as 
14 Me. 


Me.—Lowell v. Johnson, 


240. 


Minn.—Ormund y. Hobart, 31 N.W. 
213, 36 Minn. 306. 


N.Y.—Early v. Mahon, 19 Johns. 


95 N.Y. 340; 


Silverstein v. 


N.Y.S. 241, 209 


{d] Excessive interest void.—(1) : : : 147, 10 Am.D. 204 
. : App.Div. 710; Rice v. Welling, 5 zENe nage 
Saga eC Pied ie ay Ok phe he ee Wend. (N.Y.) 595; Hughes v. Wheel- Ohio.—Miami Exporting Co. v. 
to'a loan and savings bank charged Pe 8 S ane sa ect v.| Clark, 13 Ohio 1. 
rae F | Payne, ohns. (N.Y. ; m. 9 M 5 y. p ; 
or reserved a rate of interest in ex-| 5° 228; Crane v. Hubbel, 7 Paige (N. arks v. McGehee, 35 Ark. 217 


10. 


cess of the legal rate would not make 
it void, but, if usurious, would merely 
forfeit the excess of interest. West 
v. Atlanta Loan & Saving Co., 95 S.E. 
721, 22 Ga.App. 184. (3)- A sixty- 
day note for one thousand one hun- 
dred dollars given for a loan of one 
thousand thirty-four dollars is not 
void, under Acts (1894) c 629 (Code 
Pub. Civ. Li art. 23 § 1:24), for usury, 
but is valid as to principal and legal 
interest. Brown v. Real Estate Inv. 
Co., 107 A. 196, 184 Md. 493. (4) Un- 
der the laws of Georgia, a note is not 
rendered void by the fact that it is 
tainted with usury, and such a note 
executed prior to L. (1916) p 48 can 
be enforced for the principal and law- 
ful interest. Citizens’ Bank of Rome 
v. N. C. Hoyt & Co., 102 S.E. 837, 25 
Ga.App. 222. (5) Where defendants 
executed a note for four hundred dol- 
lars, which their brokers negotiated 
to plaintiff, who paid three hundred 
thirty dollars therefor, the note 
was not void for usury, since defend- 
ants could have discharged it by pay- 
ing the actual amount received and 
eighteen per cent interest, with five 
dollars for making the loan under 
Rev. L. ec 102 § 51... Shawmut Com- 
mercial Paper Co. v. Hartung, 104 N. 
EB. 640, 217 Mass. 144. (6) Usury 
does not render notes void, but only 
founded on illegal consideration as 
to excess, under Code (1919) § 5552. 
Davenport v. Kendrick, 139 S.B. 295, 
148 Va. 479. 

3. Ray v. McMillan, 47 N.C. 227. 


4. Grannis v. Stevens, 142 N.Y.S. 
835,/ 157° App.Div: 561 [aff.111 N-E. 
263, 216 N.Y. 583 (reh den 112 N.E. 
1060, 217 N.Y. 664)]. 


Y.) 413; Edgell v. Stanford, 6 Vt. 551; 
Phillips v. Cockayne, 3 Campb. 119, 
170 Reprint 1326; Gray v. Fowler, 1 
H.Bl. 462, 126 Reprint 268. See also 
infra’$*232, 


“The power relates wholly to the 
contract and makes that utterly void; 
but if there was once a valid sub- 
sisting debt, that cannot be destroyed 
by a void or invalid security.’’ Rice 
v. Welling, 5 Wend. (N.Y.) 595, 597. 


[a] Stated otherwise——Where a 
valid debt exists, and a usurious se- 
curity is taken for it, the avoidance 
of the usurious security revives the 
debt. Gerwig v. Sitterly, 56 N.Y. 
214 [rev 64 Barb. 620]. 


[b] Ilustration.n—When a_ valid 
Security held for an existing valid 
debt is canceled by means of a sub- 
sequent agreement or security, which 
is void for usury, the original debt or 
security is not invalidated, and if it 
has been discharged by means of the 
usurious security it will be revived 
and enforced. Patterson y. Birdsall, 
64 N.Y. 294, 21 Am.R. 609; Gerwig 
v. Sitterly, 56 N.Y. 214 [rev 64 Barb. 
620]; Silverstein v. Taubenkimmel, 
205 N.Y.S. 241, 209 App.Div. 710. 

6 See cases supra note 5. 

% Geéerwig v. Sitterly, 56 N.Y. 214 
[rev 64 Barb. 620]; Rice y. Welling, 5 
Wend. (N.Y.) 595. 

8 Ark.—Ambler v. 
Ark. 138. 

b Conn.—Townsend y. Bush, 1 Conn. 
60. 

Ind.—Justice v. Charles, Smith, 67, 

IInd. '3'2: 


Ruddell, 17 


Early v. Mahon, 19 Johns. (N. 
Y.) 147, 10 Am.D. 204; Barnes v. Hed- 
ley, 2 Taunt. 184, 127 Reprint 1047. 


11. Campbells v. Patterson, 11 
Leigh (38 Va.) 117. 

12. Bang v. Phelps, ete., Windmill 
Co., 34 S.W. 516, 96 Tenn. 361; 
Stewart v. Lathrop Mfg. Co., 32 S.W. 
464, 95 Tenn. 497; First Nat. Bank 
v. Mann, 27 S.W. 1015, 94 Tenn. 17, 27 
L.R.A. 565; Exchange, etc., Bank v. 
Swepson, 1 Lea (Tenn.) 355; Otten- 
heimer v. Cook, 10 Heisk. (Tenn.) 
309; Parker v. Cowan, 1 Heisk. 
(Tenn.) 518; Scruggs v. Luster;* 1 
Heisk. (Tenn.) 150; Tilford vy. Sum- 
mer, 2 Yerg. (Tenn.) 255; Kennel v. 
Muncey, Peck (Tenn.) 273. 


13. See infra § 364. 
14. See infra § 340. 


15. U.S.—Huntsman vy. Longwell, 4 
F.(2d) 105; York Bank v. Asbury, 30 
F.Cas.No. 18,142, 1 Biss. 230. 


Ala.—Read v. Flaketown Graphite 
Co., 91 So. 258, 206 Ala. 611 [cit Cyc]; 
Bernheimer v. Gray, 78 So. 840, 201 
Ala. 462; Baker v. Orr, 58 So.- 1006; 
169 Ala. 665; Nance v. Gray, 38 So. 
916, 143 Ala. 234; Allen v. Turnham, 
3 So. 854, 83 Ala. 3238; Van Beil v. 
Fordney, 79 Ala. 76. 

Ark.—Walter v. Adams, 211 S.W. 
365, 188 Ark. 411; Johnson v. Hull, 22 
ey. nV, bt. Ark 6505) “Dallimoeaneave 
Thatcher, 19 S.W. 968, 56 Ark. 334. 

Cal.—Penziner v. West American 
Finance Co., (App.) 14 P.(2d) 810. 
OUTER TOT SY. v. Shumway, 1 Root 


Fla.—Mitchell y. Doggett, 1 Fla. 


’ ete., Assoc., 
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payments on account of interest in excess of the 
legal rate, or contracts to make such payments.*® 
In order to render the transaction subject to the con- 
sequences of usury because of usury it must have 
been so tainted in its inception,'? although such il- 
legal payments or contracts to pay may well be usu- 
unenforceable in themselves.t§ 
Usury payments made will be applied on the origi- 


rious and void or 


nal indebtedness.?® 
Effect of statutory change. 


356. 
Ga.—Troutman v. Barnett, 9 Ga. 
30 (dictum). 
Ind.—Indianapolis 
Brown, 6 Blackf. 378. 
Ind.T.—Ardmore L. & T. Co. v. Dil- 
lard, 104 S.W. 814, 7 Ind.T. 501. 


Iowa.—J. W. Squire Co. v. Hedges, 
205 N.W. 525, 200 Iowa 877. 


La.—Depau v. Humphreys, 8 Mart. 
N.S. 1. 

Mass.—Thompson v. Woodbridge, 
§ Mass. 256; Gardner v. Flagg, 8 
Mass. 101; Drury v. Morse, 3 Allen 
445; Knights v. Putnam, 3 Pick. 184. 

Minn.—Lake Street Sash & Door Co. 
vy. Verin, 211 N.W 161, 169 Minn. 332. 


Miss.—Guaranty Investment & 
Loan Co. v. Stevens, 137 So. 335, 161 
Miss. 473; Jones v. Brewer, 110 So. 
115, 146 Miss. 142. 


Neb.—Dell v. Oppenheimer, 4 N.W. 
51, 9 Neb. 454; Richards v. Kountze, 
4 Neb. 200. 

N.J.—Sloan v. Sommers, 14 N.J.Law 
509; Spalding v. Steelman, 160 A. 836, 
Lite Ha: is willier v.. MecGarnrity, 
152 A. 8, 107 N.J.Eq. 147 [aff 156 A. 
420, 109 N.J.Eq. 130]; Ruh v. Dwig- 
gins, 76 A. 243, 77 N.J.Eq. 117; Hann 
vy. Dekater, (Eq.) 20 A. 657; Smith 
v. Hollister, 14 N.J.Eq. 153; Ware 
v. Thompson’s Adm’rs, 13 N.J.Eq. 66; 
Donnington v. Meeker, 11 N.J.Eq. 362; 
Varick v. Crane, 4 N.J.Eq. 128. 


N.M.—Anderson y. Beadle, 5 P.(2d) 
528, 35 N.M. 654. 


N.Y.—Patterson vy. Birdsall, 64 N. 
Y. 294, 21 Am.R. 609 [aff 6 Hun 632]; 
Leary v. Miller, 61 N.Y. 488; Gerwig 
v. Sitterly, 56 N.Y. 214; Farmers’, 
etc., Bank v. Parker, 37 N.Y. 148, 4 
Transcr.A. 302; Cook v. Barnes, 36 
N.Y: 520, 2 Transcr.A. 39; Thompson 
v. Erie R. Co., 181 N.Y.S. 627, 147 App. 
Div. 8; Botsford v. Bean, 60 N.Y.S. 
7135, 44 App.Div. 190; Lesley v. John- 
son, 41 Barb. 359; Carson & Hard v. 
‘Ingalls, 33 Barb. 657; Emmons v. 
Barnes, 4 Daly 418 [aff 55 N.Y. 643]; 
Hagaman v. Reinach, 96 N.Y.S. 719, 
48 Misc. 206; Jones v. Payton, 147 
N.Y.S. 20; Bush vy. Livingston, 2 Cai. 
Cas. 66, 2 Am.D. 316; Crane v. Hub- 
bel & Hubbel, 7 Paige 413; Brown v. 
Dewe, 1 Sandf.Ch. 56, 2 N.Y.Leg.Obs. 
339 [rev on other grounds 2 Barb. 
28]. , 

N.C.—Sedbury v. Duffy, 74 S.E. 355, 
158 N.C. 432; Rountree v. Brinson, 3 
S.BE. 747, 98 N.C. 107; Bost v. Smith, 
26 N.C. 68; Rhodes v. Fullenwider, 
Dot IN Ona: 

Ohio.—Busby v. Finn, 1 Ohio St. 
409. 

S.C.—Chastain v. Johnson, 18 S.C.L. 
574, 

Tex.—Harn v. American Mut. Bldg., 
65) SAW. 176,95 Tex. 79 
[rev (Civ.App.) 62 S.W. 74]; Alston v. 


InsP etCo: v. 


If, under the law at 
the time of the execution of a contract, the interest 
provided for is valid, the substitution of another in- 
strument on the same terms after a change in the 


USURY 


ry law.?1 


Bills and Notes.” 
will not affect a preéxisting valid indebtedness ap- 
plies to bills and notes.** ; 
inally fair, and not usurious, no intermediate usuri- 


1 


[§ 194 


law has made such terms usurious will not taint the 
latter instrument with usury,?° if the substitution 
was not brought about by a desire to evade the usu- 


The rule that subsequent usury 


Henee, if a note be orig- 


ous transaction will affect it in the hands of a sub- 


(Civ.App.) 43 S.W.(2d) 478; 
State Nat. L. & T. Co. v. Fuller, 63 S. 
W. 552, 26 Tex.Civ.App. 318; Nesbit 
v. Goodrich, 60 S.W. 1017, 25 Tex.Civ. 
App. 28; Hennessy v. Clough, (Civ. 
App.) 40 S.W. 157. 

Vt.—Edgell vy. Stanford, 6 Vt. 551. 

Va.—Parker v. Cousins, 2 Gratt. 
(43 Va.) 372, 44 Am.D. 388; Brown v. 
Toell, 5 Rand. (26 Va.) 543, 16 Am.D. 
759, 

Eng.—Scott v. Nesbit, 2 Bro.Ch. 641, 
29 Reprint 355; Gray v. Fowler, 1 H. 
Bl. 462; Ferrall v. Skaen, 1 Saund. 
294, 85 Reprint 400. See especially 
excellent note by Sergeant Saunders, 
1 Saund. 295. 

See also supra § 63. 

[a] If subsequent usurious agree- 
ment has effect to aunul and rescind 
antecedent valid contract, the whole 
transaction becomes tainted with 
usury. Lesley v. Johnson, 41 Barb. 
CN. YY.) (359° 


{b] Where loan was made to pay 
judgment (1) to which the lender was 
subrogated, the fact that the loan 
was usurious did not destroy the 
force and validity of the judgment; 
and this, although it was intended 
that the judgment should be extin- 
guished by the loan transaction. 
Nesbit v. Goodrich, 60 S.W. 1017, 25 
Tex.Civ.App. 28; Hennessy v. Clough, 
(Tex.Civ.App.) 40 S.W. ©157. (2) 
Where complainant sold land to de- 
fendant to be paid for in installments, 
and subsequently conveyed the land 
to him, taking back a mortgage for 
more than the amount remaining due, 
the usury in the mortgage did not af- 
fect the original debt or complainant’s 
right to recover interest thereon or 
any remedy thereon apart from the 
mortgage. Baker v. Orr, 53 So. 1006, 
169 Ala. 665. 


[c] Security good if loan is good. 
—An assignment of wages, made for 
the purpose of securing the payment 
of a valid note, could not be vitiated 
as being usury. Thompson vy. Erie R. 
Cone L3Ll NEYeS627 714 ie A ppwDin ws 
[appeal gr 132 N.Y.S. 1148, 148 App. 
Div. 923, and rev on other grounds 
LOO ANTE, TOMS207 NoYes Lalas 


[d] Lawful interest on usurious 
note.—That lawful interest thereto- 
fore accruing became part of a usuri- 
ous note representing the balance of 
the debt would not make such lawful 
interest void, since it became part of 
the valid principal of a new contract 
(Rev. St. [1925] art 5073). Alston v. 
Greene, (Tex.Civ.App.) 43 S.W.(2d) 
478 (where only interest is forfeited). 


16. See cases supra note 15. 


Extension and renewals see 
§ 224. 


17. TIowa.—Wehrman vy. Moore, 173 
N.W. 154, 186 Iowa 1124. 


Me.—Lindsay v. Hill, 66 Me. 212, 22 


Greene, 


infra 


sequent bona fide holder, not privy to such usurious 
business;?4 neither can the maker take advantage 
of any usury entering into the transaction between 
the payee and indorsee of the note.?° 


Am.R. 564. 

Minn.—Strickland v. First State 
Bank of Balaton, 202 N.W. 727, 162 
Minn. 309. 

N.Y.—Lesley v. Johnson, 41 Barb. 
359; Jones v. Payton, 147 N.Y.S. 20. 

N.C.—Wharton v. Eborn, 88 N.C. 
344; Collier v. Nevill, 14 N.C. 30. 

Utah.—Cobb v. Hartenstein, 152 P. 
424, 47 Utah 174. 

18. Lesley v. Johnson, 41 Barb. 
(N.Y.) 359; Cobb v. Morgan, 83 N.C. 
211; Cain v. Bonner, 194 S.W. 1098, 
108 Tex. 399, 3 A.L.R. 874 [aff (Civ. 
App.) 149 S.W. 702]. 

What constitutes usury see supra 


§§ 65-177. 


19. Hirsh v. Arnold, 148 N.E. 882, 
a Pig 28; Jones v. Payton; 147 N, 
YES: i 


Application of usury to vvrincipai 
generally see infra §§ 260-263. 


20. Butler v. Edgerton, 15 Ind. 15; 
Kilgore v. Emmitt, 33 Ohio St. 410. 
But see Watson v. Mims, 56 Tex. 451 
(this rule should not apply to a note 
given after the change of rate, for an 
Berea balance of a previously valid 
note). 


[a]. Substituted /note.-—A guar- 
anteed bond legally bearing ten per ~ 
cent interest was taken up and a note 
bearing the same rate was substitut-! 
ed. The note was not usurious, al- 
though ten per cent exceeded the legal 
rate then existing. Butler v. Edger- 
ton, 15 Ind. 15. 


Pei Kilgore v. Emmitt, 33 Ohio St. 


22. Effect of usury on bills and 
notes generally see supra § 191. 

23. J. W. Squire Co. v. Hedges, 
205 N.W. 525, 200 Iowa 877; Jones 
v. Brewer, 110 So. 115, 146 Miss. 142; 
Leary v. Miller, 61 N.Y. 488; Farm- 
ers’, ete., Bank v. Joslyn, 37 N.Y. 353, 
4 Transcr.A. 308; Jones v. Payton, 147 
N.Y.S. 20; Merrills v. Law, 9 Cow. (N. 
Y.) 65 [rev on other grounds 6 Wend. 
peel. And see cases infra notes 24, 


[a]. Note on consideration partly 
illegal.—(1) In an action on notes, 
where part of the consideration was 
shown to be usurious, and part was 
the renewal of an original debt, plain- 
tiff cannot go behind the notes and 
recover on the original debt, when 
there was no reference to it in his 
complaint. Botsford v. Bean, 60 N.Y. 
S. 735, 44 App.Div. 190. (2) Makers 
of notes, secured by a trust deed 
sought to be foreclosed, are properly 
allowed credit for the sum paid for 
extension of time for payment of the 
principal note, on the ground that 
such agreement was usurious. Hirsh 
v. Arnold, 148 N.E. 882, 318 Ill. 28. 


ee See infra § 358 text and note 


25. Padgett v. Jones, 129 S.E. 109, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 194-196] 


Security valid in itself given in connection with a 
valid indebtedness is not affected by any subsequent 


usurious transaction.2° 


[§ 195] b. Refusal To Deliver Whole Amount of 
Loan Made. When a lender has made a contract 
to lend money at a legal rate, his subsequent refusal 
to deliver to the borrower the whole sum agreed to 
be loaned is not usury which will affect the original 
obligation, but a mere breach of contract for which 
the borrower has an adequate remedy.?7 
ever, the delivery of part of the principal sum to be 
repaid by the borrower with the highest rate of in- 
terest is in accordance with the agreement made by 


34 Ga.App. 244; Lake Street Sash & 
Door Co. v. Verin, 211 N.W. 161, 169 
Minn. 332. But see Lloyd v. Keach, 
2 Conn. 175, 7 Am.D. 256 (apparently 
contra). 

26. J. W. Squire Co. v. Hedges, 
205 N.W. 525, 200 Iowa 877; Patter- 
son v. Birdsall, 64 N.Y. 294, 21 Am.R. 
609; Silverstein v. Taubenkimmel, 205 
N.Y.S. 241, 209 App.Div. 710. 


Security for usurious transactions 
See infra §§ 197-201. 


27. Smith v. Parsons, 57 N.W. 311, 
55 Minn. 520; Ware v. Thompson, 13 


N.J.Eq. 66; Howell’s Ex’rs v. Auten, 
2 N.J.Eq. 44; Zussman v. Wood- 
bridge, 97 N.Y.S. 973, 49 Misc. 496: 


Wootton v. Jones, (Tex.Civ.App.) 286 
S.W. 680, 684 [quot Cyc]. See also 
Morgan vy. Mechanics’ Banking Assoc., 
19 Barb. (N.Y.) 584. 


28. Knights v. Putnam, 
(Mass.) 184. 

Obligation to pay more than actual- 
ly received, as usury, see supra § 132. 

29. Renewal as purging contract 
of usury see infra §§ 222-229. 


30. Ala.—Read v. Flaketown 
Graphite Co., 91 So. 258, 206 Ala. 611; 
Ely v. McClung, 4 Port. 128. 


Ark.—Walter v. Adams, 211 S.W. 
365, 138 Ark. 411. 


Fla.—Cooper v. Rothman, 57 So. 
985, 63 Fla. 394; Mitchell v. Doggett, 
1 Fla. 400. 

Ill.—Leonard v. Patton, 106 Ill. 99; 
Gates v. Hackethal, 57 Ill. 534, 11 Am. 
R. 45; Shirley v. Welty, 19 Ill. 623, 71 
Am.D. 244. 


Ind.—Redman y. Deputy, 26 Ind. 
338. 


Iowa.—Heffner v. Brownell, 47 N. 
W. 979, 82 Iowa 104; Ferrier v. Scott, 
17 Iowa 578. 


La.—Campbell & Strong y. Hilliard, 
15 La.Ann. 537; Crane v. Beatty, 15 
La.Ann. 329; Erwin v. Lowry, 2 La. 
Ann. 314, 46 Am.D. 545. 


Neb.—McDonald vy. Beer, 60 N.W. 
868, 42 Neb. 437. 


N.J.—Lillig v. McGarrity, 152 A. 
8, 107 N.J.Eq. 147 [aff 156 A. 420, 109 
N.J.Eq. 130]; Spalding v. Steelman, 
160 A. 836, 111 N.J.Eq. 1. 


N.Y.—Pratt v. Elkins, 80 N.Y. 198; 
Kellose vit) Adamis,) 39 IN. Yi 28," 6 
Transcr.A. 282; Vilas v. Jones, 1 N. 
Y. 274, How.A.Cas. 759 [aff 10 Paige 
fei > Burhans, ve Burhans, 1 NGY.S: 
37, 48 Hun 619; Hunt v. Bloomer, 12 
N.Y.Super. 202; Seneca County Bank 
v. Schermerhorn, 1 Den. 133; Swart- 
wout v. Payne, 19 Johns. 294, 10 Am. 
D. 228; Lovett v. Dimond, 4 Edw. 22. 


Ohio.—Rosebrough vy. Ansley, 35 
Ohio St. 107. 

Tenn.—Sinard v. Harris, 
Civ. App. 486. 

Tex.—Krause v. Pope, 14 S.W. 616, 
78 Tex. 478. 


3 Pick. 


2 Tenn. 


USURY 


is usurious.28 


forceable.?1 
If, how- 


[a] Usury paid by purchaser.— 
When a purchaser secures forbear- 
ance from the mortgagee at usurious 
rate, he may of course set up in fore- 
closure proceedings the usury actual- 
ly paid by him. -Lovett v. Dimond, 4 
Hdw. (N.Y.) 22: 


{[b] Usuricus extensions.—(1) An 
extension secured on usurious con- 
sideration is binding on neither party. 
Huggins v. Tinsman, Wils. (Ind.) 291; 
Morgan v. Wickliffe, 61 S.W. 13, 1017, 
110 Ky. 215, 22 Ky.L. 1648. (2) There- 
fore the creditor, may foreclose at 
such time as he’ chooses, without 
waiting for the expiration of the ex- 
tended period. Jones v. Trusdell, 23 
N.J.Eq. 554 [aff 23 N.J.Eq. 121). (3) 
But it has been held that an exten- 
sion of time for redemption of prop- 
erty held as collateral security for a 
loan is not invalidated because it 
rests on a usurious consideration. 
Schoonhoven v. Pratt, 25 Ill. 457. 


[c] An action of replevin for prop- 
erty claimed under usurious renewal 
(1) of a previous valid mortgage will 
fail, the valid previous mortgage not 
being involved in the action. Barrows 
v. Thomas, 45 N.W. 4438, 43 Minn. 270. 
(2) Where plaintiff purchases an,out- 
standing mortgage against defendant, 
and pays for it, a usurious contract 
to make further advances on such 
mortgage does not extend to vitiating 
the mortgage for any part of the 
money due thereon at the time of the 
assignment thereof to plaintiff, but 
only to such as might have been ad- 
vanced under the usurious agreement. 
Plaintiff’s title to the mortgage is 
perfect under the assignment. Kel- 
logg v. Adams, 39 N.Y. 28, 6 Transcer. 
A. 282. 


What constitutes usury see supra 
§§ 65-177. 


31. U.S.—Read v. Flaketown 
Graphite Co., 91 So. 258, 206 Ala. 611; 
Woodall v. Kelly, 5 So. 164, 85 Ala. 
368, 7 Am.S.R. 57; Van Beil v. Ford- 


ney, 79 Ala. 76. 

Ark.—Walter v. Adams, 211 S.W. 
365, 138 Ark. 411; Sager v. Stein- 
brenner, 139 S.W. 634, 99 Ark. 626; 


Malvern Bank y. Burton, 55 S.W. 483, 
67 Ark. 426; Hynes v. Stevens, 36 S. 
W. 689, 62 Ark. 491; Humphrey v. 
MeCauley, 17 S.W. 713, 55 Ark. 143. 


Fla.—Mitchell v. Cotten, 2 Fla. 136; 
Mitchell v. Doggett, 1 Fla. 400. 


Ind.—Culph v. Phillips, 17 Ind. 209. 


Ind.T.—McEwin v. Humphrey, 45 
S.W. 114, 1 Ind.T. 550. 


Iowa.—J. W. Squire Co. v. Hedges, 
205 N.W. 525, 200 Iowa 877; Mallett 
v. Stone, 17 Iowa 64, 85 Am.D. 545. 


La.—Lalande v. Breaux, 5 La.Ann. 
505; Daquin v. Coiron, 3 La. 387. 


Minn.—Morse v. Wellcome, 70 N.W. 
978, 68 Minn. 210, 64 Am.S.R. 471; 
Fe Ceo v. Creigh, 29 N.W. 154, 35 Minn. 
456. 
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the parties at the time of making the loan, such loan 


[§ 196] c. Usurious Extensions or Renewals of 
Valid Oligations.?° 
renewal of a valid obligation at an illegal rate of 
interest is usurious in so far as such renewal or ex- 
tension is concerned ;*° but the original debt remains 
unaffected by the usury, and hence valid and en- 
When the statute renders the usurious 
renewal void, action may be brought on the original 
valid obligation, which is not extinguished.?? 
when the usurious renewal is valid as to the princi- 
pal, and only the interest is forfeited, it is held that 


A contract for the extension or 


But, 


N.J.—Spalding v. Steelman, 160 A. 
836, 111 N.J.Eq. 1; Ruh v. Dwiggins, 
76 A. 243, 77 N.J.Eq. 117; Terhune vy. 
Taylor, 27 N.J.Eq. 80. 


N.Y.—Real Estate Trust Co. v. 
Keech, 69 N.Y. 248, 25 Am.R. 181; 
Leary v. Miller, 61 N.Y. 488: Kellogg 
v. Adams, 39 N.Y. 28, 6 Transcr.A. 
282; Farmers’, etc., Bank v. Joslyn, 
37 N.Y. 353, 4 Transcr.A. 308: Rosen- 
baum y. Silverman, 50 N.Y,S. 860, 
22 Mise. 589; Jones v. Payton, 147 N. 
Y.S. 20; Froese v. Prosnitz, 12 N.Y.S. 
88; Abrahams v. Claussen, 52 How. 
Pr. 241; Merrills v. Law, 9 Cow. 65 
[rev on other grounds 6 Wend. 268]. 


N.C.—Webb v. Bishop, 7 S.E. 698, 
ee N.C. 99; Cobb v. Morgan, 83 N.C. 


_Tenn.—Sinard v. Harris, 2 Tenn. 
Civ.App. 486. 


Tex.—Collier v. Soule, 19 S.W. 506, 
4 Tex.A.Civ.Cas. § 316. 


Contra Troutman v. Barnett, 9 Ga. 
30 (under terms of Georgia statute). 


[a] One who has pledged chattels 
cannot recover them on the ground 
that an agreement made afterward ex- 
tending the loan for which they were 
pledged was made on a usurious con- 
sideration. Lyon v. Simpson, 12 Daly 
56, 16 N.Y.Wkly.Dig. 365, 1 N.Y.City 
Ct.Suppl. 25. 


[b] “This simply means that the 
holder of an indebtedness is not ob- 
liged to declare upon a contract of re- 
newal not accepted in payment of the 
debt; that such a usurious renewal is 
no defense to an originally valid debt; 
and that the holder of such a debt 
may declare, and, where not subject to 
other defenses, recover upon it, not- 
withstanding the usurious renewal.” 
Cain v. Bonner, 194 S.W. 1098, 108 
MexesOOnus cacti t Oia 


{c] Illustration. Defendant, 
against whom a mortgage foreclosure 
suit was instituted, negotiated with 
plaintiff for a loan to pay off the 
mortgage, agreeing to pay plaintiff 
ten per cent interest, and in addition 
fifty dollars for granting an extension 
of time. Plaintiff, ascertaining that 
there was a second mortgage on the 
premises, purchased at defendant’s re- 
quest the mortgage being sued on, 
paying the amount due thereon and 
taking an assignment. It was held 
that plaintiff was entitled to fore- 
close the mortgage, and it was not a 
defense that the agreement as to the 
payment for extension of time may 
have been usurious. Sager vy. Stein- 
brenner, 139 S.W. 634, 99 Ark. 626. 


[d] Debtor cannot complain that 
plaintiff credited the fifty dollars paid 
under an agreement for extension of 
time on the original note, it being for 
defendant’s, benefit. Sager vy. Stein- 
brenner, 139 S.W. 634, 99 Ark. 626. 


32. Lalande v. Breaux, 5 La.Ann. 
505; Farmers’, etc., Bank v. Joslyn, 
37 N.Y. 353, 4 Transcr.A. 308; Webb 
v. Bishop, 7 S.E. 698, 101 N.C. 99. 
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the action must be on the renewal note, 
ease only the principal sum can be recovered. BE 
any event usurious payments made will be credited 
against what is due on the original obligation.** 


[§ 197] 6. Securities for Usurious Loans—a. In 
General. If an obligation given as collateral security 
for a loan is of independent origin and on a separate 
and valid consideration, the fact that the loan is af- 
fected with usury will not invalidate the security in 
the hands of one entitled to enforce it.°° 
security has its origin in the same transaction as the 
loan, and rests on the loan as a consideration, usury 


Charles, Smith 
(Iind.) 67, 1 Ind. 32; Warmack v. 
Boyd, 63 Miss. 488. See also Rozelle 
y. Dickerson, 63 Miss. 538. 


34. Read v. Fliaketown Graphite 
Co., 91 So. 258, 206 Ala. 611; Spalding 
v. Steelman, 160 A. 836, 111 N.J.Eq. 
i billig v..MecGarrity;. 152. A../8,) 107 
N.J.Eq. 147 [aff 156 A. 420, 109 N.J. 
Eq. 130]; Ruh v. Dwiggins, 76 A. 243, 
77 N.J.Eq. 117; Real Estate Trust 
Co. v. Keech, 69 N.Y. 248, 25 Am.R. 
181; Jones v. Payton, 147 N.Y¥.S. 20; 
Collier v. Soule, 19 S.W. 506, 4 Tex. 
PeCTyACAS.. § 3.16. 


35.) Waldosta, M: & °W.'R. Co, v: 
Valdosta Bank & Trust Co., 87 S.E. 
1083, 144 Ga. 761; Plder v. Elder, 45 
S.E. 990, 119 Ga. 174; Atlas Tack Co. 
v. Macon Hardware Co., 29 S.E. 27, 
101 Ga. 391; Dotterer v. Freeman, 14 
S.E. 863, 88 Ga. 479; Lazear v. Na- 
tional Union Bank, 52 Md. 78, 36 Am. 
R. 355; Patterson v. Birdsall, 64 N. 
Y. 294, 21 Am.R. 609 [aff 6 Hun 632]; 
Allison v. Schmitz, 31 Hun 106 [aff 
98 N.Y. 657]; Real Estate Trust Co. 
v. Keech, 7 Hun 253 [aff 69 N.Y. 248, 
25 Am.R. 181]; Cousland v. Davis, 
17 N.Y.Super. 619. See Sager v. Stein- 
brenner, 139 S.W. 634, 99 Ark. 626. 


[a] Void loan passes no title to 
securities.—(1) Where the statute 
declares the principal debt void in 
case of usury, it necessarily follows 
that the usurer takes no title to notes 
indorsed and deposited as collateral 
security, and cannot maintain action 
thereon against his indorser. Bell & 
Harvey v. Lent, 24 Wend. (N.Y.) 230. 
(2) But, if the action is against the 
maker of the note, who was in nowise 
a party to the usurious transaction, 
usury is no defense. Knights v. Put- 
nam, 3 Pick. (Mass.) 184. And see 
Manning v. Wheatland, 10 Mass. 502. 
Contra Lloyd v. Keach, 2 Conn. 175, 7 
Am.D. 256. 


36. U.S.—Graham v. Sheken, 10 F. 
Cas.No. 5,675, 18 How.Pr. (N.Y) 322. 


Ark.—Trible v. Nichols, 13 S.W. 
796, 53 Ark. 271, 22 Am.S8.R. 190. 

Cal.—Wolpert v. Gripton, 2 P.(2d) 
767, 213 Cal. 474. 

Ga.—Partridge v. Williams’ Sons, 
72 Ga. 807. 


Idaho.—Cornelison v. U. S. Build- 
ree Loan Ass’n, 292 P. 243, 50 Ida- 

ort. 

Md.—Kirsner v. Sun Mortg. Co., 141 
A. 398, 154 Md. 682; Brown v. Real 
eae Inv. Co., 107 A. 196, 134 Ma. 

93. 

Mass.—Jones v. Whitney, 11 Mass. 
We Maine Bank vy. Butts, 9 Mass. 
49. 


33. Justice’ v. 


Minn.—Ormund y. Hobart, 31 N.W. 
213, 36 Minn. 306. 


Mo.—Western Storage, etc., Co. v. 
Glasner, 68 S.W. 917, 169 Mo. 388; 
Cavally v. Crutcher, 9 S.W.(2d) 848; 
Leavel v. Johnston, 232 S.W. 1064, 
209 Mo.App. 197; Davis v. Tandy, 81 
S.W. 457, 107 Mo.App. 487; Voorhis 


USURY 


in which 
In 


But, if the 


v. Staed, 63 Mo.App. 370. 


N.J.—Clarke v. Day, 60 A. 39, 72 N. 
J.Law 75. 

N.Y.—Schlesinger v. Lehmaier, 83 
INSEE (657,09 90 ENS 69,) W234 Aim. San: 
597;) 16" L.RIACNSS: {6263 Patterson: v. 
Birdsall, 64 N.Y. 294, 21 Am.R. 609 
{aff 6 Flun 632]; Kellogg v. Adams, 
39 N.Y. 28,6 "Eranscr.A. 282; Price 
V. wuyons Bank. (33, INWY.. 55, 338, Am. Dp, 
368; Clark v. Loomis, 12 N.Y.Super. 
468 [aff 22 N.Y. 312]; Woodard v. 
Madsen, 215 N.Y.S. 279, 127 Misc. 19; 
Dunning v. Merrill, Clarke 252. 


SUES camiaad v. Woodward, 838 


Ohio.—Corcoran v. Powers, 6 Ohio 
St. 19. 


Or.—Casner v. Hoskins, 1380 P. 55, 
128 PB; 3841, 64 Or. 254. 


penne Meer ate v. White, 6 Coldw. 


N.C. 


Bidg., etc, 
66 S.W. 131, 


Tex.—American Mut. 
Assoc. v. Daugherty, 
27 Tex.Civ.App. 430. 


Ont.—Bellamy v. Porter, 28 Ont.L. 


que Shaw v. Hossack, 12 Ont.W.N. 
183. 
[a] If statute merely forfeits in- 


terest, or only usurious excess of in- 
terest (1) the holder of the collateral 
may enforce it for the full amount 
which the law allows him to recov- 
er on the principal debt. Partridge 
v. Williams, 72 Ga. 807. (2) Security 
is not invalid as to principal. Wol- 
pert v. Gripton, 2 P.(2d) 767, 213 Cal. 
474. (3) Security is valid as to prin- 
cipal and legal interest. Brown v. 
Real Hstate Inv. Co., 107 A. 196, 134 
Md. 493. 

[b] Woid.—Usury, in a transaction 
in which a note was given as secu- 
rity, will defeat recovery, whether 
the suit is based on debt or security. 
Woodard v. Madsen, 215 N.Y.S. 279, 
127 Misc. 19. 


[c] No lien as to interest.—That 
portion of a contract providing for 
usurious interest created no lien 
against which usurious interest could 
be satisfied, under Comp. St. § 2554. 
Cornelison vy. U. S. Building & Loan 
Ass’n, 292 P. 243, 50 Idaho 1. 


387. See statutory provisions. 


88. Leavel v. Johnston, 232 S.W. 
1064, 209 Mo.App. 197; .Casner v. 
Hoskins,’ 130) iPy 55, D28 Ps 841) 64eOr, 
254 (excess interest applied on prin- 
cipal). 

69, Casner y. Hoskins, 130) BP. 55, 
128 P. 841, 64 Or. 254; Thompson v. 
Prettyman, 79 A. 874, 231 Pa. 1. And 
see infra text and notes 40-46. 


[a] Mortgage incident to debt.— 
A mortgage being only an incident 
of the debt, the validity of the se- 
curity, so far as it may be aitfected 
by usury, is, in the absence of any 
enactment to the contrary, governed 
by the law applicable to personal con- 
tract. Casner v. Hoskins, 130 P. 55, 
128 P. 841, 64 Or. 254. 
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in the loan will taint the security in equal measure.*® 
Where statutes declare security given for a usurious 
loan to be invalid and unenforceable,** no action can 
be maintained to enforce such security, even though 
the consequences to the debt itself are not its com- 
plete avoidance.*® 


[§ 198] b. Chattel 
Mortgages of chattels and pledges given for the pur- 
pose of securing usurious loans partake of the ille- 
gality of the primary obligation, and are enforce- 
able only to the same extent.?® 
for usury, the lien on the chattels is also void,*® and 


Mortgages and Pledges. 


If the loan is void 


40. U.S.—In re Ylia, 233 F. 476; 
Mackey v. Holmes,’52 F. 722 
N.Y.—Muller  v. Philadetguiay 101 
INGE 6252 0S pNe Nem ozs: Schlesinger 
Vv. Lehmaier, So. UN kee 657, LOL, Nos 
69, 123 Am.S°R.. 591, 16 oR ASNese 
626° Curtiss. vy. Peller 43) — Neyese 
188, 157 App.Div. 804 [aff 112 N.B. 
HOS G2 (ANY. pe O SONS 
Bee iy v. Woodward, 83 N.C. 
oe a 

Ohio.—Cleveland Collateral 
Co. v. Bell, 17 OhioN.P.N.S. 385. 


Or.—Casner v. Hoskins, 130 P. 55, 
128 P. 841, 64 Or. 254. 


[a] Thus where, when a loan was 
made, it was agreed that the borrow- 
er should pay, not only the amount 
of the loan and lawful interest, but 
an additional sum and interest there- 
on, such agreement is usurious, and 
avoids a chattel mortgage given to” 
Sear the loan. In re Ylia, 233 F. 


Loan 


[b] Power of sale.—Where inde- 
pendent note secured by deed of trust 
of chattels is given as collateral for 
other notes, the cancellation of these 
latter notes for usury does not affect 
the trustee’s power of sale under the 
deed of trust. Cocke v. Cross, 20 S. 
(We G1 3005 (LA TICeS Sie 


[c] Assignments given as security 
for usurious loans are absolutely 
void. Muller v. City of Philadelphia, 


101 N.E. 762, 208 N.Y. 182. 


[ad] In Missouri (1) by special 
statute all pledges and mortgages to 
Secure a loan bearing excessive inter- 
est are invalid in the hands of the 
lender, and the courts consider them 
as nullities. Tourse v. Mound City 
Trust Co., (App.) 52 S.W.(2d) 611; 
General Motors Acceptance Corpora— 
tion v. Weinrich, 262 S.W. 425, 218 
Mo.App. 68; Central Missouri Trust 
Cove Smith, 247 S.W. 241, 213 Mo. 


App. 106; Leavel v. Johnston, 232 S. 
W. 1064, "209 Mo.App. 197; J. I. Case 
Threshing Mach. Co. v. Tomlin, 161 
S.W. 286, 174 Mo.App. 512; Milholen 
v. Meyer, 143 S.W. 540, 161 Mo.App. 
491; Holmes v. Schmeltz, 143 S.W. 
539, 161 Mo.App. 470; Sheridan Vv 


Post, 119 S.W. 500, 140 Mo.App. 96; 
Osborn vy. Payne, 85 S.W. 667, 111 Mo 
App. 29; Davis v. Tandy, 81 S.W. 457 
107 Mo.App. 437; Coleman y. Cole, 
69 S.W. 692, 96 Mo.App. 22; Bell v. 
Pio polland: 90 Mo.App. 612; Davis 
vy. Akers, 73 Mo.App. 531; Voorhis Viet 
Staed, 63 Mo. App. 370; Drennon v. 
Dalincourt, 56 Mo.App. 128; Fidelity 
Loan Guarantee Co! tv. Baker, 54 Mo. 
App. 79. (2) The statute does not use 
the words ‘personal property” as dis- 
tinguished from choses in action, but 
the words would include incorporeal 
property. Winfrey v. Strother, 12% 
S.W. 849, 145 Mo.App. 115. (3) Under 
this statute an assignment of wages 
is regarded as a chattel mortgage or 
pledge, and is void if the debt secured 
is usurious. Henderson v. Tolman, 
109 S.W. 76, 130 Mo,App. 498; Tol- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 198-199] 


the borrower is entitled to retake possession of 
them*' without payment or tender of the usurious 
debt,*” or to recover their value if they are detained 
by the mortgagee.t? Where the mortgage or pledge 
is void, any seizure of property thereunder consti- 
But if by the terms of the 
statute the usurious contract is enforceable to the 
extent of the principal sum, or of such sum and legal 
interest thereon, the lien on the chattels pledged or 
mortgaged is valid to the same extent#® in which 


tutes a conversion.*! 


USURY 


may be. 


the mortgaged chattels in case of default.*® 
ment or tender of the legal amount due in such ease, 
however, entitles the borrower to possession of the 
mortgaged chattels.47 


[§ 199] ¢. Conveyance of Real Estate as Security 
for Loan.*® A conveyance of real estate as security 
for the payment of a usurious loan whether by way 
of mortgage deed or as absolute deed shares the stat- 
utory fortune of the usurious loan, whatever that 
It is enforceable to the same extent as the 
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A pay- 


case the mortgagor is not entitled to possession of | loan secured, and no further.*® 


man v. Union Casualty, etc., Co., 90 
Mo.App. 274. (4) And so is an inde- 
pendent note which is deposited as 
collateral. Johnson v. Grayson, 130 
S.W. 673, 230 Mo. 880; Winfrey v. 
Strother, 128 S.W. 849, 145 Mo.App. 
115. (5) The note is a pledge, éven 
though signed by an additional maker. 
Winfrey v. Strother, supra. (6) Com- 
pounding interest oftener than once 
a year, although prohihited by the 
statute, is not usury, and hence does 
not avoid a chattel mortgage, secur- 
ing the debt. Western Storage, etc., 
Co. v. Glasner, 68 S.W. 917, 169 Mo. 


38; Central Missouri Trust Co. v. 
Smith, 247 S.W. 241, 213 Mo.App. 
106. (7) Assignmeris to secure the 


payment of usurious notes are void. 
Necuniiies, (iv.n Cow Of, ste Ou) Ve 
Rottweiler, (App.) 7 S.W.(2d) 484. 
(8) A usurious charge of interest on 
principal note invalidates the pledge 
and releases the pledged collateral. 
Mourse iv. Mound= City —'Trust, 6o,, 
(App.) 52 S.W.(2d) 611. (9) A pledge 
of a note as collateral to principal 
note is a:“pledge”’ within the statute, 
rendering illegal pledges of personal 
property to secure usurious indehbt- 
edness. Bahl v. Miles, 6 S.W.(Zda) 
661, 222 Mo.App. 984. (10) A bank, 
to which a note was pledged as se- 
curity for a note tainted with usury, 
obtained no title thereto by crediting 
the amount thereof with interest on 
the principal note, such action being 
merely the foreclosure of the pledge. 
Central Missouri Trust Co. v. Smith, 
247 S.W. 241, 213 Mo.App. 106. (11) 
Rev. St. (1899) § 3710 (St. Annot.) 
[1906] p 2078), provides that in ac- 
tions for the enforcement of a pledge, 
or in any other case when the validity 
of the lien is in question proof that 
the pledgee has exacted usurious in- 
terest shall render the pledge inval- 
id. It was held that, where a note 
was deposited as collateral for a 
debt, proof that the debt secured was 
usurious constituted a defense to an 
action by the pledgee on the note. 
Johnson v. Grayson, 130 S.W. 673, 
220 Mo. 380. (12) Replevin for pos- 
session of the mortgaged chattel by 
the lender must fail. Jie balsa CASE 
Threshing Mach. Co. v. Tomlin, 161 
S.W. 286, 174 Mo.App. 512. 


[e] No title in purchaser of mort- 
gaged or pledged property.— Where 
plaintiff, for a loan of ten thousand 
dollars, executed his note for fifteen 
thousand dollars, and as collateral 
pledged one hundred sixty shares of 
stock, the note and pledge were both 
void for usury, and defendant ac- 
quired no title to the stock by a sale 
in default of payment. Curtiss v. 
Teller, 143 N.Y.S. 188, 157 App.Div. 
804 [aff 112 N.B. 1056, 217 N.Y. 649]. 


41. Murphy v. Citizens’ Bank, 100 
S.W. 894, 82 Ark. 131, 11 L.R.A.N.S. 
615.12) Ann.Casy 535; Scott v: Reid, 
85 N.W. 1012, 83 Minn. 203; Lukens 
v. Hazlett, 35 N.W. 265, 37 Minn. 441; 
Central Missouri Trust Co. v. Smith, 
247 S.wW. 241, 218 Mo.App. 106; 
Holmes v. Schmeltz, 143 S.W. 539, 161 
Mo.App. 470; Merchants’ BPxch. Nat. 
Bank v. Commercial Warehouse Co., 


49 N.Y. 635; Beecher v: Ackerman, 
24 N.Y.Super. 30, 1 Abb.Pr.N.S. 141, 
149; Curtiss v. Teller, 143 N.Y.S. 188, 
157 App.Div. 804 [aff 112 N.E. 1056, 
217 N.Y~ 649]. 


_la] Duty to account for collec- 
tions.—A lender in possession of col- 
lateral deposited to secure a loan void 
for usury must account to the bor- 
rower who has demanded the surren- 
der of the collateral, for any collec- 
tions made thereon. Murphy v. Citi- 
zens’ Bank, 100 S.W. 894, 82 Ark. 131, 
11 L.R.A.N.S. 616, 12 Ann.Cas. 535. 


[b] _Replevy.—A note pledged may 
be replevied. Central Missouri Trust 
Co. v. Smith, 247 S.W. 241, 213 Mo. 
App. 106. 


42. Scott v. Reed, 85 N.W. 1012, 
83 Minn. 203; Lukens v. Hazlett, 35 
N.W. 265, 87 Minn. 441; Holmes v. 


Schmeltz, 148 S.W. 539, 161 Mo.App. 
470; Curtiss v. Teller, 143: N.Y.S. 188, 
157 App.Div. 804 [aff 112 N.E. 1056, 


217 N.Y. 649]. 
43. Burns v. Campbell, 71 Ala. 
271; Holmes v. Schmeltz, 143 S.W. 


539, 161 Mo.App. 470; Deane v. Hous- 
er, 83 Mo.App. 609; Schroeppel v. 
Corning, 6 N.Y. 107 [aff 10 Barb. 576]; 
Curtiss v. Teller, 143 N.Y.S. 188, 157 
App.Div. 804 [aff 112 N.E. 1056, 217 
N.Y. 649]; Miller v. Hannan, 51 N.Y. 
S. 816, 29 App.Div. 178. 


[a] Ignorance of usury practiced 
is no defense to one retaining chat- 
tels under such a void mortgage. 
Miller. vy. Hannan, 51 N.Y.S. 816, 29 
App.Div. 178. 

[b] Retention of pledged or mort- 
gaged property is conversion thereof. 
—Holmes v. Schmeltz, 143 S.W. 539, 
161 Mo.App. 470. 

[c] Justification for refusal.— 
Where property was pledged to se- 
cure a usurious loan, the pledgee 
could justify his retention of the 
pledge only by showing a settlement, 
whereby it was agreed that he should 
keep the pledge in payment of the 
loan. Holmes y. Schmeltz, 143 S.W. 
539, 161 Mo.App. 470. 


[d]  Acquiescence in sale bars tro- 
ver.—Where, in a usurious transac- 
tion, plaintiff pledged one hundred 
sixty shares of stock as collateral, he 
could have recovered the stock, ex- 
cept for his acquiescence in the sale 
of same. Curtiss v. Teller, 143 N.Y.S. 
188, 157 App.Div. 804 [aff 112 N.E. 
1056, 217 N.Y. 649]. 


44 Casner v. Hoskins, 130 P. 55, 
128 PB. 841, 64 Or. 254. 


[a] Payment of prior lien of no 
effect.—The seizure of personalty un- 
der a mortgage which is void because 
usurious constitutes actionable con- 
version, although plaintiff paid from 
the proceeds the amount of prior 
liens, he being a mere volunteer in so 
doing. Casner v. Hoskins, 130 P. 55, 
128 P. 841, 64 Or. 254. 

45. U.S.—Oates v. Montgomery 
First Nat. Bank, 100 U.S. 239, 25 L.Ed. 
580. 


Ga.—Partridge v. Williams, 72 Ga. 
807; Croom vy. Jordan, 93 S.E. 538, 


20 Ga.App. 802. 

Ill.—Knight v. Seney, 124 N.B. 813, 
290 Ill. 1. See Turgrimson v. J. P. 
Seeburg Piano Co., 192 Ill.App. 512. 


N.C.—Rogers v. Booker, 113 S.E. 
671, 184, N.C. 183. 
Okl.—Stockyards State Bank vy. 


Johnston, 152 P. 585, 52 Okl. 32. 


Tenn.—Memphis Bethel vy. Conti- 
nental Nat. Bank, 45 S.W. 1072, 101 
Tenn. 130; Causey v. Yeates, 8 
Humphr. 605. 


Va.—VFischer y. Lee, 35 S.B. 441, 98 
Va. 159. 


[a]. Thus usury, tainting the mort- 
gage loan, does not impair the valid- 
ity of the mortgage, but merely for- 
feits the interest. Rogers y. Booker, 
113 S.E. 671, 184 N.C. 183. 


[b] Usury a misdemeanor.—That 
taking of interest on a chattel mort- 
gage in excess of five per cent per 
month is rnade a misdemeanor by Civ. 
Code (1910) § 3444, punishable by fine 
(Pen. Code [1910] § 700), does not 
render the mortgage absolutely void. 
Croom v. Jordan, 93 S.E, 538, 20 Ga. 
App. 802. Effect of making usury a 
crime see supra § 182. 


[c] Interest of lender of money 
on collateral security, consisting of 
bonds, mortgages, ete, was the 
amount of the indebtedness due from 
the borrower, unless that exceeded 
the value of securities, and the value 
of the lender’s interest was to be as- 
certained by determining the amount 
of the borrower’s indebtedness as re- 
duced by payments. Knight y. Seney, 
L2G Boros 2.0 OME terial 


46. Burkitt v. Vail, 210 P. 861, 106 
Or. 41. 


[a] MIllustration.—In an action by 
a mortgagee under L. § 10183, for the 
recovery of possession of mortgaged. 
chattels, the defense that the note 
involved was usurious under § 7988 
subd 5, is not available, since, under § 
7990, the debtor is not in any event 
relieved from paying the debt, either 
to plaintiff or the state, and is there- 
fore not entitled to the possession of 
chattels given as collateral security 
for the payment of the debt. Burkitt 
v. Vail, 210 P. 861, 106 Or. 41: 


47. Puckett v. Fore, 27 So. 381, 77 
Miss. 391; Frenzer v. Richards, 82 N. 
W. 317, 60 Neb. 181. 


[a] _Replevin by chattel mortya- 
gee.—lIiven under statutes forfeiting 
only the interest on usurious obliga- 
tions, plaintiff's rights to recover 
chattels mortgaged are lost when 
payments of usurious interest made 
by defendant, when applied to the 
principal debt, constitute full -pay- 
ment thereof. Puckett v. Fore, 27 So. 
381, 77 Miss. 391. 


43. Corporate loams see supra § 181 
note 71 [a]. 

49. U.S.—Morgan vy. Tipton, 17 F, 
Cas.No. 9,809, 3 McLean 339. 


Ala.—Powell v. Crawford, 18 So. 
802, 110 Ala. 294; Kelly v. Mobile 
Bldg., etc., Assoc., 64 Ala. 501; Pear- 
son v., Bailey, 23 Ala. 537. 


248 [66 C.J.] 


[§ 200] d. Part of Secured Debt Free from Usury. 
When a mortgage or other obligation is given to se- 
cure a debt partly usurious and partly free from 
usury, its validity depends on the same considera- 
tions as the validity of the debt secured.°° 


Conn.—Deming v. Bristol, 1 Root) 
2 NG 
Ind.—Grimes v. Doe, 8 Blackf. 371. 


Md.—Boynton v. Remson, 104 A. 
527, 133 Md. 101; Chipman v. Farm- 
ers’ & Merchants’ Nat. Bank, 88 A. 
141, 121 Md. 343; Warfield v. Ross, 
38 Md. 85; Walker v. Cockey, 38 Md. 
75; Powell v. Hopkins, 38 Md. 1. 

Minn.—Chase v. Whitten, 65 N.W. 
84, 62 Minn. 498; Smith v. Parsons, 
57 N.W. 311, 55 Minn. 520; Chase v. 
Whitten, 53 N.W. 767, 51 Minn. 485. 

Miss.—Vaccaro v. Asher, 11 So. 531. 


Mo.—Cavally v. Crutcher, (App.). 9 
S.W.(2d) 848. 

N.J.—Mahn v. Hussey, 28 N.J.Eaq. 
546. 

N.Y.—Weaver Hardware Co. v. 
Solomovitz, 139 N.E. 3538, 235 N.Y. 
.821; Buehler v. Pierce, 67 N.B. 573, 
175 N.Y. 264; Thompson v. Van Vech- 
tens N.y. 568,02 Am D480: 

N.C.—Shober v. Hauser, 20 N.C. 
222. 

Or.—Casner v. Hoskins, 130 P. 55, 
128 P. 841,-64 Or. 254. 

Pa.—Turner v. Calvert, 12 Serg.&R. 
46. 

Porto Rico.—-Horton v. Robert, 11 
Porto Rico 168. 

' Tex.—Shear Co. v. Hall, (Commn. 
App.) 235 S.W. 195 [rev (Civ.App.) 
215 SOW. 567]; 

Va.—Clarkson’s Adm’r vy. Garland, 
1 Leigh (28 Va.) 147. 

Wis.—New York Cent. Trust Co. v. 
Burton, 43 N.W. 141, 74 Wis. 329. 

[a] Mortgage stands or falls with 
notes which it secures. Weaver 
Hardware Co. v. Solomovitz, 139 N.E. 
358, 2050, N.Y. 321. 


[b] Mortgage or deed void.— 
Buehler v. Pierce, 67 N.E. 573, 175 
N.Y. 264. 

{c] Mortgage void.—Horton  v. 


Robert, 11 Porto Rico 168. 


{d] Mortgage or deed not void.— 
Reinhart Lumber & Planing Mill Co. 
Vee Evadik; V(CabkApp:) 1259) ek. 363): 
Boynton v. Remson, 104 A. 527, 133 
Md. 101; Cavally v. Crutcher, (Mo. 
App.) 9 S.W.(2d) 848. 


[e] Power of sale in usurious 
mortgage.—When the statute forfeits 
only the interest on usurious loans, 
the exaction of usurious interest does 
not invalidate the mortgage given to 
secure the payment of the debt, or 
impair the right of the mortgagee to 
sell the mortgaged premises under a 
power in the mortgage. The court 
will, in distributing the proceeds, ad- 
just the question of interest. Boyn- 
ton v. Remson, 104 A. 527, 133 Md. 
101; Warfield v. Ross, 38 Md. 85; 
Walker v. Cockey, 38 Md. 75; Powell 
v. Hopkins, 38 Md. 1. 


{f] Applicability of statute.— 
Code Pub. Gen. L. (1904) art 23 § 112, 
limiting the rate of interest on loans 
secured by chattels, and making loans 
in violation thereof absolutely void, 
does not apply to a loan secured by a 
mortgage on real estate, although 
some personal property was also cov- 
ered thereby. Chipman v. Farmers’ 
& Merchants’ Nat. Bank, 88 A. 151, 
121 Md. 343. 

{g] Where mortgage provides that 
on default in payment of interest 
principal shall become due, the fact 


USURY 


If the 


that a usurious premium was paid on 
one of the loans secured by it will not 
prevent the principal from becoming 
due on nonpayment of interest, even 
though no interest could be recovered. 
Mahn v. Hussey, 28 N.J.Eq. 546. 

{h] Statutory exception of bona 
fide purchasers of negotiable paper 
from operation of usury law does not 
extend to a mortgage to secure such 
paper. Smith v. Parsons, 57 N.W. 311, 
55 Minn. 520. 

[i] Usurious mortgage in equity.— 
If the borrower comes into equity for 
relief, he will be compelled to pay the 
amount of the principal and legal in- 
terest thereon; and, if the debt is 
secured by mortgage, the mortgage 
will stand as security for that amount. 
Pearson v. Bailey, 23 Ala. 537. 


[ij] Court of equity will not en- 
join sale by trustee under a deed of 
trust merely because the debt secured 
is usurious, nor will it disturb the 
sale so made because the creditor be- 
comes the purchaser if the evidence 
shows that the sale was fairly made. 
Clarkson’s Adm’r v. Garland, 1 Leigh 
(28 Va.) 147. 


[k] Sale of land under a deed of 
trust to pay a note given for interest 
on a usurious loan is void. Shear Co. 
v. Hall, (Tex.Commn.App.) 235 S.W. 
195 [rev (Civ.App.)\ 215° (Siw. *567]- 


{1] In Georgia (1) a deed, execut- 
ed by a borrower since approval of 
Acts (1916) p 48, repealing Code 
(1910) § 3442, purporting to convey 
title to the lender to secure a usurious 
loan, is not void because so infected 
with usury. The only penalty under 
this new act is the forfeiture of in- 
terest. Pouik v. Cairo Banking Co., 
123 S.E. 292; 158 Ga. 338. (2) Under 
the early statute thus repealed by 
Acts (1916) § 48, all titles based on 
usury were absolutely void. Stone v. 
Georgia L. & T; Co.,(33 SE. 86L; 2107 
Ga. 524; Equitable Mortg. Co. v. Bras- 
well, 26 S.E. 487, 98 Ga. 139; Holli- 
day v. Lowry Banking Co., 19 S.E. 28, 
92 Ga. 675; Evans v. Dial, 14 S.E. 190, 
88 Ga. 209; Martin v. Johnson, 10 S. 
By al 0925984) (Gar 4805 eS MEERA... P70 
Morrison v. Markham, 1 S.E. 425, 78 
Ga. 161; Broach v. Smith, 75 Ga. 159; 
Harris v. Hull, 70 Ga. 831; Tribble 
v. Anderson, 63 Ga. 31; Ballard v. 
People’s Bank, 61 Ga. 458; Johnson v. 
Griffin Banking, ete., Co., 55 Ga. 691; 
Carswell v. Hartridge, 55 Ga. 412; 
Sugart v. Mays, 54 Ga. 554. (3) Un- 
der this statute, a usurious mortgage 
deed, which is held not to pass title, 
but to give a lien only, is not void. 
Pickett v. Farmers’ & Merchants’ 
Bank of Cumming, 95 S.E. 253, 147 Ga. 


674; Holliday v. Lowry Banking Co., 
19" S.F 228) 692 Ga, 6753) Hodse ) vr 
Brown, 7 S.H. 282, 81 Ga. 276. (4) 


Under Civ. Code (1910) § 3442, 
viding that titles to property made 
as part of a usurious contract are 
void, a security deed executed prior 
to Act Aug. 18, 1916, p 48, was void, 
and ineffectual to pass title where the 
secured debt was infected with usury. 
Liles v. Bank of Camden County, 107 
S.H. 490, 151 Ga. 483; Wiggins v. 
Sheppard, 90 S.H. 56, 145 Ga. 835; 
First Nat. Bank v. Rambo, 85 S.B. 
840, 148 Ga. 665; Loganville Banking 
Co. v. Forrester, 84 S.E. 961, 143 Ga. 
802, L.R.A.1915D 1195 [answer to cer- 
tified question conformed to 87 S.B. 
694, 17 Ga.App. 246]; Wacasie v. 
Radford, 82 S.H. 442, 142 Ga. 113. 


pro- 


[§ 206 


part of the debt which is free from usury may be 
separated from the other as having an independent 
existence, the mortgage may be enforced to the ex- 
tent of such part of the whole amount secured.** 
But if the debt is inseparable because the usurious 


But see McCurry v. Hartwell Bank, 
236 F. 556 (where a debtor conveyed 
land to a bank to secure enumerated 
notes, the deed declaring that on pay- 
ment it shall be null and void, and 
would be canceled, the conveyance is 
a mortgage and not a deed, so that, 
although it was to secure usurious 
loan, the lien of the mortgage was 
not defeated under Park Ga. Civ. Code 
Annot. § 3442). (5) Where one loan- 
ed money at usurious interest to be 
used in purchase at sheriff’s sale and 
the borrower executed a deed on land 
purchased as security, the deed is 
void, and the lender on reduction of 
the note to judgment is not entitled 
to a special lien on the land. Lock- 
wood v. Farmers’ & Merchants’ Bank 
of Byromville, 88 S.E. 973, 145 Ga. 243. 
(6) Since, under the Georgia statute, 
a title resting on usurious considera- 
tion is void, the power of sale given 
in a deed of trust to Secure a usurious 
loan is void. Liles v. Bank of Cam- 
den County, 107 S.E. 490, 151 Ga. 483: 
Pottle v. Lowe, 27 S.E. 145, 99 Ga. 576, 
59 Am.S.R. 246 (conveyance pursu- 
ant to power of sale is void). (7) 
But a usurious mortgage, since it is 
held not to pass title, is not void, and 
a power of sale given under such a 
mortgage is valid for enforcing pay- 
ment of principal and lawful interest. 
Payton v. McPhaul, 58 S.E. 50, 128 Ga. 
510, 11 Ann.Cas. 163; Brantley v. 
Wood; 25 SH 499, 97 Ga. 755. C8) 
A deed void under this statute can- 
not be treated as an equitable mort- 
gage. Equitable Mortg. Co. v. Bras- 
well, 26 S.E. 487, 98 Ga. 139. - (9) 
Where an obligation infected with 
usury contains a mortgage to secure 
its payment and also contains an 
agreement that the debtor shall pro- 
cure a loan from a third person on the 
same.property, to be secured by a deed 
which is to be superior to the mort- 
gage, and shall then assign to the 
mortgagee, as additional security, the 
bond to reconvey, received by the 
debtor from his grantee under the 
security deed, neither the obligation 
to make such assignment nor its sub- 
sequent consummation will operate 
to merge or otherwise invalidate the 
mortgage lien. Lankford v. Peterson, 
93 S.BH. 499, 21 Ga.App. 1. (10) Lien 
created by trust deed given to secure 
corporate bonds has been held en- 
forceable by the trustee egainst the 
corporation in favor of one who loan- 
ed it money, took a note therefor, and 
received the bonds as security, to the 
amount actually loaned. with interest, 
notwithstanding Civ. Code (1910) § 
3442, declaring titles arising out of 
usury to be void, even though. the 
debt was infected with usury. Val- 
dosta, M. & W. R. Co. v. Valdosta 
Bank & Trust Co., 87 S.E. 10838, 144 
Ga. 761 (the word ‘‘title,” as used in 
Civ. Code [1910] § 3442, providing 
that “All titles to property made as a 
part of a usurious contract, or to 
avoid the laws against usury, are 
void,” has the meaning of general 
title, signifying the interest of one 
predicated on general ownership). 


50. See supra § 180. 


51. Ark.—Atkinson v. Burt, 53 S. 
W. 404, 65 Ark. 316. 


Ind.T.—Smith v. Neeley, 
450, 2 Ind.T. 651. 


eA ame ets v. Hussey, 28 N.J.Eq. 


N.Y.—Langdon v. 


53 S.W. 


Gray, 52 How. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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consideration extends to the whole amount, the mort- 
gage falls under the penalty imposed by the stat- 
ute as completely as the debt itself.°2 


[§ 201] e. Judgments. Judgments suffered as col- 
lateral security are, like other obligations, given as 
collateral, enforceable only to the same extent as the 
If the debt secured is void be- 
cause of usury, a sale or other proceedings had under 
the judgment are void, and will be set aside.°4 


[§ 202] G. Subsequent Collateral Transactions®® 
Just as a contract valid in its in- 
ception can never be invalidated by subsequent usu- 
rious transactions involving it,®* so a debt usurious 
in its inception can never become validated by sub- 
sequent honest dealings with it.°7 
original transaction is usurious, the vice will follow 


principal debt.*8 


—l. In General. 


Pr SS. 

N.C.—Brannock v. Brannock, 32 N. 
C. 428, 51 Am.D: 398. 

N.D.—Grove v. Great Northern 
Loan Co., 116 N.W, 345, 17 N.D. 352, 
138 Am.S.R. 707. 

Tenn.—McFerrin & Menifee v. 
White, 6 Coldw. 499. 

Va. Merete oe Bank v. Hupp, 10 
Grate sil Var) 2 

W.Va.-Davisson v. Smith, 55 S.E. 


466, 60° W.Va. 413. 
52. Davis v. Elba Bank & Trust 
Co; 114 So, 210, 26 Ala. 632 Burs 


dette v. Robertson, 25 S.E. 349, 97 Ga. 
612; Jackson v. Packard, 6 Wend. (N. 
Y.) 415. See Cope v. Wheeler, 41 N.Y. 
303 [aff 53 Barb. 350, 3%-How.Pr. 181]. 


[a] hus the rule that the entire 
debt combined in a mortgage is not 
usurious is inapplicable to a renewal 
mortgage in which interest on the 
whole debt was included. Davis v. 
Elba Bank & Trust Co., 114 So. 211, 
216 Ala. 632. 


Validity of nonusurious debt com- 
bined with usurious transaction in 
one mortgage see supra § 184. 


53. Mullen v. Russell, 46 Iowa 386; 
Ruckdeschall vy. Seibel, 101 S.H. 425, 
126 Va. 359. See also Bean: v. Rum- 
rill, 172 P. 452, 69 Okl. 300 (taint of 
usury attaches to judgment subse- 
quently confessed on usurious obli- 
gation). 

54. Wyeth v. Braniff, 84 N.Y. 627 
[rev 14 Hun 537]; William H. Henry 
& Co. v. Fry, 137 N.Y.S. 894, 78 Misc. 
130. 

55. Collateral agreements or trans- 
actions in connection with loan or 
forbearance: 

In general see supra §§ 147-177. 
Excess interest stipulated for in col- 

lateral agreement see supra § 128. 

56. See supra § 194 text and note 
16: 

57. U.S.—Joffe v. Bonn, 14 F.(2d) 
50 (New York statute). 


Ala.—Rudisill Soil Pipe Co. v. East- 
ham Soil Pipe & Foundry Co., 97 So. 
219, 210 Ala. 145. 


Ark.—Wimberly v. Scoggin, 193 S. 
W. 264, 128 Ark. 67. 


Ill.—Cobe v. Guyer, 86 N.E. 1088, 
237 Ill. 568. See Reinback v. Crab- 
tree, 77 Ill. 182 (where an obligation 
for the payment of usurious interest 
in gold was not validated by the ac- 
eeptance of interest payments in cur- 
rency then much depreciated; the de- 
cision was placed, however, on the 
Illinois rule that a debt specifically 
payable in gold is payable in any le- 
gal tender money). 


Iowa.—Bacon v. Lee, 4 Iowa 490. 


USURY 


with usury, the 


Hence, if the 


ly usurious with 


Mo.—Foskin vy. Laessig, (App.) 32 
S.W.(2d) 768; Sheridan v. Post, 119 
S.W. 500, 140 Mo.App. 96. 

N.J.—Kobrin v. Hull, 124 A. 365, 96 
N.J.Eq. 41 [aff 128 A. 921, 97 N.J.Eq. 
546]; Norton v. Nathanson, 97 A. 166, 
5 -N.J.Eq. 409 [aff 99 A. 1070, 86 N.J. 
Eq. 433]. 


N.Y.—Weaver Hardware Co. v. 
Solomovitz, 163 N.Y.S. 121, 98 Misc. 
413; Miller v. Hull, 4 Den, 104. 


Okl.—Vose v. U. S. Cities Corpo- 
ration, 7 P.(2d) 132, 152 Okl. 295 [ap- 
peal dism and cert den 52 S.Ct. 310, 
Zoot US oaAo,e oO. Lamia. ofa, 

Tex.—Yonack v. Emery, (Civ.App.) 
4 S.W.(2d) 293 [aff (Commn.App.) 13 
S.W.(2d) 667, 70 A.L.R. 684]. 

WwW. Richardson y. Foster, 
PR. 321, 100 Wash. 57. 


W.Va.—James vy. Felton, 129 S.E. 
482, 99 W.Va. 407. 

58. U.S.—Joffe v. Bonn, 14 F.(2d) 
50 (New York statute). 

Ala.—Davis v. Elba Bank & Trust 
Co., 114 So. 211, 216 Ala. 632; Rndisill 
Soil Pipe Co. v. Hastham Soil Pipe & 
Foundry Co., 97 So. 219, 210 Ala. 145; 
Lewis v. Hickman, 77 So. 46, 200 Ala. 
672; Compton v. Collins, 73 So. 334, 
197 Ala. 642. 

Ark.—Garvin vy. Linton, 
430, 37 S.W. 569, 62 Ark. 370. 

Cal.—San Joaquin Finance Corpo- 
ration v.~ Allen, 283- P=" 117, 202/-Cal. 
App. 400. 

Mo.—toskin v. Laessig, 
S.W.(2d) 768. 


Neb.—Detweiler v. Forman, 235 N. 
W. 330, 120 Neb. 780. 


N.J.—Kobrin v. Hull, 


170 


35 S.W. 


(App.) 32 


124 A. 365, 


96 N.J.Eq. 41 [aff.128 A. 921, 97 N.J. 
Eq. 546]. # 

N.Y.—Hammond vy. Hopping, 13 
Wend. 505. 


Okl.—Vose v. U. S. Cities Corpora- 
tion, 7 P.(2d) 1382, 152 Okl. 295 [ap- 
peal dism and cert deny 52) (SS sCit S105 
285 U.S.-523, 76 Ilu.bd. 921]; Elson v. 
Walker, 195 P. 899, 80 Okl. 237; Ruby 
Vig WVAENIOR we liio: B. T3 bo. ly Ok] aSi2s 
Bean v. Rumrill, 172 P. 452, 69 Okl. 
3 


Pa.—Thompson y. Prettyman, 79 A. 


| 874, 231 Pa. 1. 


Tex.—Burton v. Stayner, (Civ. App.) 
182 S.W. 394. 

[a] Assignor’s covenant.—In an 
action by the assignee of a mortgage 
against the assignor to recover the 
amount thereof, with the expenses of 
a foreclosure, defeated because of 
usury on the part of plaintiff’s agent, 
based on the assignor’s covenant that 
the amount of the mortgage was due, 
“without offset or defense of any 
kind,’ such covenant was unenforce- 
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a debt based on such(usury in whatever form it may 
assume,°* unless it be purged of the taint.°° 
usury in a transaction by which parties arranging a 
loan retained the usurious portion thereof would not 
be eliminated merely because certain of the lenders 
did not receive part of the amount retained.®°® 


Any 


[§ 203] 2. Usurious Contract as Consideration 
for New Promise—a. In General. 
the rule that, when an obligation has become affected 


It follows from 


taint of illegality follows the in- 


debtedness so long as it may be traced, whatever 
form it may assume, unless it be purged of the 
usury,°? that any subsequent contract to pay a usu- 
rious debt is itself usurious,®? and that all exten- 
sions or renewals of usurious obligations are equal- 


the originals.°* Such renewals, in- 


able, because of illegality of the orig- 
inal transaction, wherein the assignor 
participated. St. John v. Fowler, 170 
N.Y.S. 666, 183 App.Div. 698 [rev 
LGOSANE YES: 377, 100 Misc. 150, and aff 
LIS INE 19195 229) Nov 20d. 

[b] Consecutive obligations grow- 
ing out of original transaction are 
tainted with usury. Compton vy. Col- 
lins, 73 So. 334, 197 Ala. 642. 

[ec] Release of equity of redemp- 
tion by mortgagors to mortgagees of 
a usurious mortgage is tainted with 
the usury, where the release is given 
to cover the usury. Lewis v. Hick- 


‘man, 77 So. 46, 200 Ala. 672. 


[d] Conditional sales contract in 
lieu of original, including’ amount in 
excess of legal interest, has been held 
usurious. San Joaquin Finance Cor- 
poration vy. Allen, 283 P. 117, 102 Cal. 
App. 400. 

59. Purging contract or obligation 
of usury see infra §§ 217-230. 

60. Bomar v. Smith, (Tex.Civ. App.) 
195 S.W. 964. 

61. See supra § 202. 

62. Solomons vy. Jones, 5 S.C.L. 54, 
5 Am.D. 538; Stanley v. Westrop, 16 
Tex..200; State Nat. i. .& iGo. ww 
Fuller, 63 S.W. 552, 26 Tex.Civ.App. 
318. And see cases infra note 63. 

63. U.S.—Joffe v. Bonn, 14 F.(2d) 
50 (New York statute). 

Ala.—Dismukes v. Weed’s Ex’rs, 82 
So. 24, 203 Ala. 64. 

Cal.—Westman v. Dye, 4 P.(2d) 134, 
214 Cal. 28. 

D.C.—Rhawn v. Grant, 8 D.C. 31. 

Ky.—Fitzpatrick v. Apperson, 79 
Ky. 272, 2 Ky.L. 249; Outen v. Graves, 
7 J.J.Marsh. 629. 
eben tosonds v. Zabriskie, 4 Rob. 

Me.—Lowell v. Johnson, 14 Me. 240. 

Mass.—Stanton v. Demerritt, 122 
Mass. 495; Bridge v. Hubbard, 15 
Mass. 96, 8 Am.D. 86. 

Miss.—Burt v. Brashears, 
182, 118 Miss. 339. 

Neb.—Detweiler v. Forman, 235 N. 
W. 330, 120 Neb. 780. 

N.Y.—McCraney v. Alden, 46 Barb. 
272 [aff 53 Barb. 350, 37 How.Pr. 181 
(aff 41 N.Y. 303)]. 

N.D.—Person vy. Mattson, 156 N.W. 
780, 338 N.D. 49, Ann.Cas.1918A 747. 

Ohio.—Hardman vy. Wilson, 40 Ohio 
St. 630. 

Okl.—Ruby v. Warrior, 175 P. 355, 
71 Okl. 82. 
eerie tuts v. Heckler, 1 Leg.Rec. 

Tex.—Cain v. Bonney! (Civ. App.) 
149 S.W. 702 [aff 194 S.W. 1098]. 
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cluding any usurious interest remaining unpaid, are 
themselves usurious, even though in themselves they 
bear no more than legal interest.° That the bor- 
rower had no knowledge of the usurious character 
of the original obligation will not prevent the taint 
from being carried into the renewal note.6° When 
the parties to the usurious obligation have made a 
settlement, and the usurious interest has been wholly 
paid, a new note given only for the principal sum 
actually loaned, and bearing legal interest, is clean 
and enforceable.°* Even though the original usuri- 
ous contract was void, the moral obligation to pay 
the debt actually incurred will afford a sufficient 
consideration to support the new obligation.°7 


[§ 204] b. New Parties Introduced. When a usu- 
rious contract forms wholly or in part the considera- 
tion for a new contract into which innocent new par- 
ties are brought, such new contract, if valid in its 
terms, will not be subject to the taint of usury, at 
least in so far as the rights of the innocent new par- 
ties are concerned.®® But, if the new parties to the 
new contract have participated in any way in the 
usury that vitiated the original contract,®® or if the 
new contract includes any part of the usury of the 
old,7° the succeeding contract will fall under the 
same condemnation as its predecessor.‘t The mere 
change of payee in a note is not payment of usury, 
but ‘the creation of a new contract discharging the 
obligors on the original note.*? 


Wash.-—Richardson v. Foster, 170 [a] 
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Note solely for usurious inter- 
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[§ 205] 3. Agreements To Assume, Secure, or 
Pay Usurious Deht.7* It is a settled rule in many 
states that, in the absence of specifie statutory pro- 
vision giving to the borrower a right to recover usu- 
ry paid,’* the borrower who voluntarily pays his 
usurious obligation is, like any other volunteer, not 
permitted to recover what he has parted with.7® 
As a consequence of this principle it follows that, 
when any person agrees on valid consideration to 
pay, assume, or secure some other person’s usurious 
obligation, such agreement is regarded in the absence 
of bad faith as a definite settlement of the usurious 
obligation, and the usury in such obligation is no 
defense in an action on the new promise.’® Hspe- 
cially is this true when the maker of the new prom- 
ise has received property from the debtor out of 
which payment is to be made.77 But, if the new 
promise is in reality but a*renewal of the usurious 
obligation, or a substitute for it, it is equally taint- 
ed with usury.’ 

[§ 206] 4. Direction for Payment of Usurious 
Debt in Assignment for Creditors.*® Since the in- 
terest of creditors under an assignment for their ben- 
efit is under the protection of a court of equity, the 
equitable rule will be applied for the benefit of the 
usurious creditor, who will be entitled to claim from 
the assignee under the direction of the assignor the 
amount of his debt with legal interest.8° This rule 
applies, even though the usurious debt be void under 


Scott v. Lewis, 2 Conn. 132. 


P. 321, 100 Wash. 57. 
W.Va.—Janes v. Felton, 
482, 99 W.Va. 407. 
Can.—Union Bank vy. Farmer, [1917] 
1 West.Wkly. 1361. 


See also infra § 222. 


[a] Renewal note is valid to same 
extent as original—Rhawn v. Grant, 
SEDC. ~ 31% 

[b] Thus, where the maker of a 
usurious note gives the payee another 
note, the principal of which contained 
the usurious interest due on former 
note, the interest included in such 
principal shall be deducted therefrom 
in ascertaining the amount of prin- 
eipal due on such note. Burt v. 
Brashears, 79 So. 182, 118 Miss. 339. 


[ec] Open account.—Where inter- 
est was charged at usurious rate in 
carrying over annual balance on open 
account to succeeding year, a note for 
balance due on the account bearing 
lawful rate is void for want of con- 
sideration to the extent that it cov- 
ers unlawful interest, but is good as 
to the remainder of the indebtedness, 
and payee can recover amount due, 
with interest. Dismukes vy. Weed’s 
Ex’rs, 82 So. 24, 203 Ala. 64. 


Renewal as purging obligation see 
infra §§ 222-229. 
64. Ga.—Vernon v. Miles, Ga. Dec. 


129 S.E. 


73. 
ill.— Garlick v. Mutual Loan, ete., 
Assoc., 86 N.E. 236, 236 Ill. 232 [aff 
139 Ill.App. 448]. 

Iowa.—Knight v. Judd, 34 Iowa 483. 

Mass.—Bridge v. Hubbard, 15 Mass. 
96, 8 Am.D. 86. 

Neb.—McGhee v. Tobias First Nat. 
Bank, 58 N.W. 5387, 40 Neb. 92. 

Tex.—Mason First Nat. Bank v. 
Ledbetter, 42 S.W. 1018, 17 Tex.Civ. 
App. 6138, (Civ.App.) 34 S.W. 1042; 
Ledbetter v. First Nat. Bank, (Civ. 
App.) 31 S.W. 840. 


est.—Even in a jurisdiction in which 
usury forfeits only the interest if the 
entire consideration of a note is usury 
for money advanced, no part of it is 
recoverable. Jones v. Holcombe, 60 


eS 665; Holland v. Chambers, 22 Ga. 
65. Foskin v. Laessig, (Mo.App.) 


382 S.W.(2d) 768. 


66. De Wolf v. Johnson, 10 Wheat. 
(U.S.) 367, 6 L.Ed. 343; Hoopes v. 
Ferguson, 10 N.W. 286, 57 Iowa 39; 
Lillard vy. Field, 1 J.J.Marsh. (Ky.) 
275; Shinkle v. Ripley First Nat. 
Bank, 22 Ohio St. 516. 


Renewal as purging obligation see 


infra §§ 222-229. 

67. Tiltord’* vi; Sumner) 2:7) Vere 
(Tenn.) 255. 

68. Call v. Palmer, 6 S.Ct. ‘301, 116 


U.S. 98, 29 L.Ed. 559 [aff 7 F. 737, 2 
McCrary 522]; Brown v. Waters, 2 
Md.Ch, 201; Jackson v. Henry, 10 
Johns. (GN.Y.) 185;.16 Am. D 328. 


69. Botsford v. Sanford, 2 Conn. 
276; Morton v. Legrand, 2 Litt. (Ky.) 
326. 

70. Botsford v. Sanford, 2 Conn. 
Bue Morton v. Legrand, 2 Litt. (Ky.) 


71. Richardson y. Foster, 
321, 100 Wash. 57. 


72. Vose v. U. S. Cities Corpora- 
tion, 7 P.(2d) 132, 152 Okl. 295 [appeal 
dism and cert den 52 S.Ct. 310, 285 U. 
S. 523, 76 L.Ed. 921]; Elson v. Walk- 
er, 195 Pe 899) 80) OKI 1237. 


73. Agreement by borrower to as- 
sume, secure, or pay another debt as 
pfersmete te loan usurious see supra § 
172. 

74 See infra § 264. 

75. See infra § 264. 

76. Ala.—Gee vy. Bacon, 9 Ala. 699. 


Conn.—Wales v. Webb, 5 Conn. 154; 
Botsford v. Sanford, 2 Conn. 276; 


LTO: rs 


Iowa.—Culver vy. Wilbern, 48 Iowa 
26, 30 Am.R. 388. 

Ky.—Williams v. Eagle Bank, 189 
S.W. 883, 172 Ky. 541. 


Pee ee tae? v. Kempton, 30 Me. 


Mass.—Bearce vy. Barstow, 9 Mass. 
45, 6 Am.D. 25. 

Miss.—A. & J. Dennistoun & Co. v. 
Potts, 26 Miss. 18. 

N.H.—Gathercole v. Young, 61 N. 
tah, Wak 


N.Y.—Churchill v. Hunt, 3 Den. 321. 


N.C.—Burwell v. Burgwyn, 10 S.E. 
1099, 105 N.C. 498. aoe 


Ohio.—Riddle, Rutan & Kennedy v. 
Canby, 2 Ohio Dec. (Reprint) 586, 4 
West.L.Month. 124. 

Contra Edwards y. Skirving, 3 S.C. 
L. 548 (decided by a divided court un- 
der circumstances of great hardship 
to defendant), 


Right of purchasers of property en- 
cumbered with usurious liens to set 
up usury see infra §§ 326-333, 


77. Wenner’s Syndic v. Hollida: 
La. 154. “s oa 
Spike Coulter vy. Robertson, 22 Miss. 


[a] Guaranty by third person of 
collateral securities deposited to se- 
cure usurious loan, being itself but a 
security, is usurious. Beecher v. Ack- 
erman, 24 N.Y.Super. 30, 1 Abb-:Pr.N. 
S. 141, 149. 


79. Rights of assignees for benefit 
of creditors generally see infra § 323. 


80. Pratt v, Adams, 7 Paige (N. 
Y.) 615 (where a debtor by an eo eee 
ment for the benefit of creditors di- 
rected the payment of three notes 
which had heen discounted for him at 
a usurious rate, two of the notes hav- 
ing been transferred to a bona fide 
holder, the usurer was allowed to re- 
ceive, under the assignment, only the 


For later cases, developments and changes in the law see Annotations, same title and section number 
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the statute.82 


[§ 207] 5. Loan Made To Pay Usurious Debt.*? 
A loan made in good faith, and at a legal rate of in- 


terest, for the purpose of enabling 


pay a debt owed to a third person is not affected by 
any usury that may inhere in such debt.*3 
rule is none the less applicable when the maker of 
the new loan knows that the debt to be discharged 
is usurious,’* unless it is merely a colorable transac- 


tion to cover the original usury.®® 


[§ 208] 6. Subsequent Securities, 
taminates all subsequent securities, and, where the 
original transaction is tainted, all securities which 
follow or grow out of it in the regular course of 
So new security giv- 
en to the lender, in exchange for usurious security, 


business are likewise affected.8¢ 


or into which the latter enters as a 


amount of the note still remaining in 
his hands, after deducting the usuri- 
ous premium received on the three); 
Snyder v. Middle States Loan, etc., 
Co., 44 S.BE. 250, 52 W.Va. 655. 

et Pratt v. Adams, 7 Paige (N.Y.) 
615. 

$2. Agreement to pay other loan as 
condition of loan as usury see supra 
§ 172. 

83. Ala.—Blue v. First Nat. Bank 
of Elba, 75 So. 577, 200 Ala. 129; May 
v. Folsom, 20 So. 984, 113 Ala. 198; 
Snead v. Groover, 74 So. 81, 15 Ala. 
App. 515 [quot Cyc]. 

Ark.—Lowe vy. Walker, 91 S.W. 22, 
77 Ark. 103. 

Ga.—Carter y. Brooks, 88 S.E. 209, 
144 Ga. 852. 

Ind.—Pence v. 
PAW 

Towa.—Cottrell v. Southwick, 32 N. 
W. 22, 71 Iowa 50; H. S. Weiser & Co. 
v. McKay, 1 N.W. 603, 51 Iowa 417. 

Ky.—Hurst v. Bank of Commerce, 
10 S.W.(2d) 1098, 226 Ky. 282; Smith 
v. Smith, 178 S.W. 1058, 165 Ky. 810; 
Foard v. Grinter, 18 S.W. 1034, 14 Ky. 
1S 

Neb.—Steen y. Stretch, 70 N.W. 48, 
50 Neb. 572; Yeiser v. Fulton, 54 N.W. 
824, 36 Neb. 518. 

N.Y.—Curtis v. Leavitt, 17 Barb. 
309 [mod on other grounds 15 N.Y. 
9% : 

Okl.—King v. Lane, 169 P. 901, 66 
Okl. 304, L.R.A.1918C 351. 


Christman, 15 Ind. 


S.C.—American Bank v. Sublett, 
89 S.H. 319, 104 S.C. 366. 
Va.—Richeson v. Wood, 163 S.E. 


339, 158 Va. 269, 82 A.L.R. 1189. 


[a] hat loan brokers (1) bor- 
rowed money, which they usuriously 
lent to a landowner, from a bank on 
their note secured by the landowner’s 
note as collateral, did not make the 
transaction a loan by the bank to the 
landowner. Richeson v. Wood, 163 S. 
Bie S39, 1hS8iVia 269,582) ATR: 1139: 
(2) That loan brokers, having made a 
usurious loan to a landowner, subse- 
quently borrowed an equal amount 
from a bank on their note secured by 
the landowner’s note as collateral, did 
not make the transaction a loan by 
the bank to the landowner. Richeson 
v. Wood, supra. 


[b] EBoan, applied to borrower’s 
own usurious debt.—Where plaintiff 
gave his note to a bank, and the pro- 
ceeds thereof were placed to his credit 
on the books, the fact that afterward 
plaintiff applied the amount so cred- 
ited to the payment of usurious inter- 
est on a debt due the bank does not 
affect the validity of the note. Brown 
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also infected with usury.*7 


the borrower to 


This 


[§ 209] H. Who May Take Advantage of Bxist- 
ence of Usury**—1. In General. 
are enacted for the protection of needy borrowers, 
and not to punish extortion in money lenders,* the 
defense of usury is purely personal to the borrow- 
er,?® or those in privity with him,®! and is not avail- 

‘able to a stranger to the transaction.°? 
whether the statutes declare the contract void in 


Since usury laws 


This is true 


whole or only to the extent of the usury, or wheth- 


Usury ¢on- 


consideration, is 


v. Cass County Bank, 53 N.W. 410, 86 
Iowa 527. 

84. Ga.—Carter v. Brooks, 88 S.E. 
209, 144 Ga. 852; Thompson v. First 
State Bank, 26 S.E. 79, 99 Ga. 651. 

Iowa.—France v. Smith, 54 N.W. 
366, 87 Iowa 552; Brown v. Cass Coun- 
ty Bonk, 53 N.W. 410, 86 Iowa 527; 
Trimble v. Thorson, 45 N.W. 742, 80 
Towa 246; Mason v. Searles, 9 N.W. 
370, 56 Iowa 5382. 


Ky.—Hurst v. Bank of Commerce, 
10 S.W.(2d) 1098, 226 Ky. 282; Rat- 
liffe v. Buckler, 61 S.W. 472, 22 Ky.L. 
1790. 

N.Y.—Wilson v. Harvey, 4 Lans. 
507. 

Okl.—King v. Lane, 169 P. 901, 66 
Okl. 304, L.R.A.1918C 351. 


Va.—Vaught v. Rider, 3 S.E. 298, 83 
Va.i659) beAm:S- Ry 805; 


[a] Loan made to discharge lien 
prior to lender’s.—Where a loan is 
made partly to discharge a previous 
usurious debt to the lender and part- 
ly to discharge a lien prior to the 
lender’s, it is in substance but an ex- 
tension’ of the usurious loan, and is 
tainted equally with the usury. Rus- 
sellville Bank v. Coke, 45 S.W. 867, 
20 Ky.L. 291. See Bates v. Harris, 37 
S.E. 105, 112 Ga. 32 (recognizing rule). 


85, “Clio Banking Co. v. Brock, 85 
So. 297, 204 Ala. 57; Blue v. First 
Nat. Bank of Elba, 75 So. 577, 200 Ala. 
129; Snead v. Groover, 74 So. 81, 15 
Ala.App. 515; Lott v. Peterson, 98 S. 
H. 361, 23 Ga.App. 458; Hurst v. Bank 
of Commerce, 10 S.W.(2d) 1098, 226 
Ky. 282. 


[a] Conspiracy to conceal usury 
not shown.—Hurst v. Bank of Com- 
merce, 10 S.W.(2d) 1098, 226 Ky. 282. 


[b] W®hus, where settlements were 
simulated and colorable merely by 
reason of some collusive understand- 
ing between creditor and third per- 
sons who successively loaned money 
to the debtor on ostensibly new mort- 
gage securities, but for and at the 
instance of creditor, the items of 
usury prior to or in such settlements 
may be eliminated from a present 
mortgage indebtedness to the credi- 
tor. Clio Banking Co. v. Brock, 85 
So. 297, 204 Ala. 57. 


86. Cobe v. Guyer, 86 N.E. 1088, 
237 Ill. 568; Price v. Lyons Bank, 33 
N.Y. 55, 88 Am.D. 368 [rev 30 Barb. 
85]. 

87. Cope v. Wheeler, 41 N.Y. 303 
[aff 53 Barb. 350, 37 How.Pr. 181]. 

88. Cross references: 

In actions against national bank see 

Banks and Banking § 775. 


er a penalty is given for the taking.®? 


[§ 210] 2. Borrowers May Show Usury in De- 
fense—a. In General. 
corded the right to set up usury in order to defeat 
his obligation, the law not regarding him in pari de- 
licto with the usurer,®* provided he has not by his 


The borrower is always ac- 


Persons entitled to enforce penalties 

see infra § 395. 

Right of surety see Principal and 

Surety § 246. 

Rights and remedies of parties in 

general see infra §§ 231-313. 

89. See cases infra note 90. 

$0. Ala.—Jones v. Meriwether, 82 
So. 185; Welsh v. Coley, 2 So. 733, 82 
Ala. 363. 

Ga.—Dickenson v. Williams, 105 S. 
BE. 841, 151 Ga. 71; Long v. Gresham, 
96: S.E. 211,.148 Ga. 170; Pickett v. 
Farmers’ & Merchants’ Bank of Cum- 
ming, 95 S.H. 258, 147 Ga. 674; Scott 
v. Williams, 28 S.H. 243, 100 Ga. 540, 
62 Am.S.R. 340; Dotterer v. Freeman, 
14 S.E. 863, 88 Ga. 479, 496; Pope v. 
Heartwell, 5 S.E. 487, 79 Ga. 482. 

Ind.—Jones v. Bryan, 102 N.E. 153, 
53 Ind.App. 550. 

Ky.—Thomas v. Kentucky Trust & 
Security Co., 160 S.W. 1037, 156 Ky. 
260; Marcum’s Adm’r v. Marcum, 157 
S.W. 1101, 154 Ky. 401. 

Neb.—People’s Bldg., ete., Assoc. v. 
Palmer, 89 N.W. 316, 2 Neb. (Unoff.) 
460. 

N.Y.—Bullard v. Raynor, 30 N.Y. 
197; Murray v. Judson, 9 N.Y. 73, 59 
Am.D. 516; Frank v. Hasing Realty 
Corp., 252 N.Y.S. 847, 234 App.Div. 
712; Smith v. Cross, 16 Hun 487; Un- 
ion Credit, ete., Co. v.. Union Stock 
Yard, etc., Co., 92 N.Y.S. 269, 46 Misc. 
431; Auto Mortgage Co. v. Montigny, 
168 N.Y.S. 670. 

Ohio.—Levitch v. Schaengold, 181 
N.E. 821, 42 OhioApp. 44; Hawthorne 
Valley Co. v. Cleveland Real Est. Inv. 
Co., 28 OhioN.P.N.S. 422. 

S.C.—Bird v. Kendall, 40 S.E. 142, 
62 S:Ca178.; 

Sede v. Chittenden, 33 Vt. 
553. 

And see infra § 314. 

[a] Partner may set up usury in 
partnership debt, especially when he 
has assumed payment of the firm 
debts. Machinists’ Bank v. Krum, 15 
Iowa 49; Beals y, Lewis, 1 N.E. 641, 
43 Ohio St. 220. 

91. See infra § 315. 

92. Jones v. Bryan, 102 N.E. 153, 
53 Ind.App. 550; Auto Mortgage Co. 
v. Montigny, 168 N.Y.S. 670. 

93. Austin y. Chittenden, 
55a. 

94. Cal.—Babcock v. Olhasso, 293 
P. 141, 109 Cal.App. 534. 

Ga.—Dickenson v. Williams, 105 S. 
E. 841, 151 Ga. 71 


Ill.— Safford v. Vail, 22 Ill. 326. 


N.Y.—Bullard v. Raynor, 30 N.Y. 
19%: 


33 Vt. 
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own act or omission waived or forfeited such right.?® 


[§ 211] b. Mortgagor. A mortgagor may inter- 
pose the defense of usury in an action to foreclose 
the mortgage if he is a party thereto and hable for 
a deficiency judgment,®® and this notwithstanding he 
has sold the equity of redemption to a third person 
who has taken the property subject to the mort- 
gage,’ or notwithstanding he has been divested of 
title to the mortgaged premises by judicial sale in 
another action.?® Where the property is reconveyed 
to the mortgagor, he has the right to interpose the 
defense of usury as if he had never parted there- 
with,®® particularly where the original grantee did 
not assume payment of the mortgage on conveyance 
to him, but merely took the property subject to the 
mortgage.! So, whenever the mortgagor retains any 
interest in the mortgaged premises,” or any personal 
liability is sought to be enforced against him,* he 
may set up the usury in a suit to foreclose the mort- 
gage, even though the purchaser of the mortgaged 
premises joined in the action might not do so.* On 
the other hand, a mortgagor who has disposed of 
the property under circumstances which free him 
from personal liability on the bond or mortgage may 


Ohio.—Parvin v. McBride, 1 Disn. a 


USURY 


People’s Bldg., 


[§§ 210-213 


not defend on the ground of usury;> so also in any 
case where no deficiency judgment can be obtained 
against the mortgagor.® Where a junior mortgagee 
alone is seeking a personal judgment against the 
mortgagor, the mortgagor who had conveyed the 
property cannot interpose the defense of usury as 
to prior mortgages.” 

[§ 212] c. Usury Defense as Aid to Injustice. 
Since the usury law may not be used to perpetrate 
injustice,’ courts of equity will not permit a bor- 
rower fraudulently to escape payment of his debt in 
whole or in part by purposely making a usurious 
agreement for a loan.? Accordingly, where officers 
of corporations enter into usurious loan agreements 
with themselves as individuals, they will not be per- 
mitted to avail themselves of the defense of usury.?® 
In such eases equity will not enforce the illegal con- 
tract, but will compel the borrower to pay principal 
and legal interest.+! 

[§ 213] 3. Defense of Usury Not Permitted to 
Lender.12 The policy of the usury laws will not 
permit the usurer to set up his own usury to avoid 
his agreement.1? He cannot set up his own turpi- 


etc., Assoc. v.] Ballard, 103 N.W. 309, 73 Neb. 547; 


i 7 rint) 800. Palmer, 89 N.W. 316, 2 Neb. (Unoff.) | Vantine v. Wood, 13 Pa. 270. But see 

ee Bet oan tr 39 Tex. | 46. Thomas v. Fish, 9 Paige (N.Y.) 478 

Tex.—Smitt ie a , ae 3. People’s Bldg., etc., Assoc, v.| (where the lender was _ prevented 

365, 19 Am.R. 31. Pate aoeke 3 "D * “*! from recovering, even though the bor- 

Wash.—Finance & Insurance Agen- ike otal rower obtained his loan on _ the 
oes eae eat a ioe er Baniche nee Bldg., ete, Assoc. v. strength of a forged security). 
499; Richardson v. Foster, : Fi . a. 4 

100 Wash. 57. 5. National L. Ins. Co. v. Olm- [a] oan fraudulently secured by 


{a] Thus, where land covered by 
a security deed was sold under exe- 
cution to the execution creditor, who 
subsequently purchased the secured 
notes and advertised the land for sale 
under a power of sale in the deed, the 
grantor, in a suit to enjoin the sale, 
could plead usury to show that the 
deed was void. Dickenson v. Wil- 
liams, 105 S.E. 841, 151 Ga. 71. 

{b] Who is borrower.—Under the 
usury laws of this state the term 
“borrower” includes any person who 
is a party to the original contract, or 
in any way liable to pay the loan. 
Auburn Nat. Bank v. Lewis, 75 N.Y. 
516, 31 Am.R. 484 [rev 10 Hun 468]. 

[c] Indorser against indorsee ex- 
acting usury on disconnt.—Finance 
& Insurance Agency v. Herren, 247 P. 
948, 1389 Wash. 499. 

95. Richardson v. Field, 6 Me. 35. 


Waiver of defense of usury by bor- 
rower see infra § 258. 

96. Platner Lumber Co. v. Theo- 
dore, 235 N.W. 467, 120 Neb. 804. 

97. Male v. Wink, 86 N.W. 472, 61 
Neb. 748; Scull v. idler, 81 A. 746, 79 
N.J.Eq. 466. 


{a] Thus, a mortgagor in a usuri- 
ous mortgage, who is made a party to 
a foreclosure suit against a purchas- 
er, Subject to the lien of the mort- 
gage, may assert the defense of usury 
as against a liability for any defi- 


ciency. Scull v. Idler, 81 A. 746, 79 
N.J.Eq. 466. 
98. Platner Lumber Co. v. Theo- 


dore, 235 N.W. 467, 120 Neb. 804. 


99. Stephens v. Muir, 8 Ind. 352, 
65 Am.D. 764. 

1. Berk v. Isquith Productions, 131 
A. 526, 98 N.J.Eq. 608; Knickerbocker 
Pens) COs We NCLSON): MiSn Neon eo Ui 0 
Abb.N.Cas. 170; Friend v. Friedman, 
214 N.Y.S. 244, 126 Misc. 654 [aff 218 
INGYESH “AB 


sted, 3 N.W. 113, 52 Iowa 354; Cen- 
tral Holding Co. v. Bushman, 213 N. 


W. 120, 238 Mich. 261; Levitch v. 
Schaengold, 181 N.E. 821, 42 Ohio 
App. 44. 

[a] Thus mortgagors conveying 


their equity of redemption without 
reservation as to usury had no fur- 
ther interest entitling them to sue 
to set aside mortgage foreclosures on 
such ground. Central Holding Co. 
ya uehmen, 213 N.W. 120, 238 Mich. 


[b] Where vendee assumes mort- 
gage.—Where the mortgagor’s ven- 
dee has assumed the payment of the 
mortgage debt, the mortgagor will 
not be allowed to set up usury in the 
mortgage debt in foreclosure proceed- 
ing against himself and his grantee, 
in which personal judgment is not 
sought against him, but only against 
his grantee, although he has an action 
pending to set aside his conveyance 
as obtained by fraud. National L. 
Ins; Cortv. (Olmsted, S3' NeW. 1113) 52 
Iowa 354. 


6 Central Holding Co. v. Bush- 
man, 213 N.W. 120, 238 Mich. 261. 


[a] Estoppel.—Mortgagors are not 
proper plaintiffs, entitled to assert 
usury, in their grantee’s suit to set 
aside mortgage foreclosures in a case 
where the mortgagees are estopped 
by their contention that mortgagors 
were without interest to claim liabili- 
ty for deficiency, Central Holding 
Co. v. Bushman, 213 N.W. 120, 238 
Mich. 261. 


7. Levitch v. Schaengold, 181 N.E. 


821, 42 Ohio App. 44. 


8. Baker v. ‘Butcher, 289 P. 236, 
106 Cal.App. 358; Van Noy v. Gold- 
berg, 277 P. 588, 98 Cal.App. 604 [foll 
Goldberg v. Van Noy, 277 P. 541, 98 
Cal.App. 796]. 


9. Builder’s Bond & Mortg. Co. v. 
Bickley, 262 Ill.App. 6038; Gund v. 


borrower.—Where one has purchased 
paper which by reason of the assur- _ 
ances of the maker he believes to be 
business paper, at a discount which 
renders it usurious in his hands and 
void, he will be allowed to rescind the 
whole transaction on account of the 
borrower’s fraud, and recover the 
money paid as money had and re- 
ceived. The courts will not perznit 
the borrower to make use of the usury 
laws, intended for his protection, as a 
means of fraud. Vantine v. Wood, 13 
Pa. 270. 


10. SBuilder’s Bond & Mortg. Co. 
v. Bickley, 262 Ill.App. 603; Gund y. - 
Ballard, 103 N.W. 309, 73 Neb. 547. 


[a] Loan by corporation to presi- 
dent thereof is not usurious, where 
the president had made the loan with- 
out authorization from the directors 
and the loan was not submitted to the 
board or approved by it until after 
the money had been paid. Builder’s 
Bond & Mortg. Co. v. Bickley, 262 Ill. 
App. 608. , 


11. Gund vy. Ballard, 103 N.W. 309, 
73 Neb. 547. 


12. Relief to lender in equity sce 
infra §§ 247, 248. 


Rights of lender to enforce see in- 
fra §§ 232-235. 


13. Mo.—Missouri Real Hstate 
Syndicate v. Sims, 78 S.W. 1006, 179 
Mo. 679. 


N.Y.—Billington v. Wagoner, 33 N. 
Y. 31; Morford v. Davis, 28 N.Y. 481; 
La Farge v. Herter, 9 N.Y. 241, 1 Seld. 
Notes 205 [aff 11 Barb. 159]; Froude 
v. Bishop, 49 N.Y.S. 955, 25 App.Div. 
514; Hansee v. Phinney, 20 Hun 153; 
Gloversville Nat. Bank v. Place, 15 
Hun 564; Elwell v. Chamberlain, 17 
N.Y.Super. 320 [aff 31 N.Y. 611]; Tay- 
lor v. Jackson, 5 Daly 497; Silverman 
& Iantrowich v. Liebers, 224 N.Y.S. 
332, 130 Misc. 582; Thomas y. Fish, 
9 Paige 478. 


For later cases. developments and changes in the law see Annotations, same title and section number, 
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tude to his advantage.1* The party who takes or 
contracts for usury is precluded on general princi- 
ples of public policy from setting it up to defeat any 
rights which the injured party or those in privity 
may claim by virtue of the contract. 
this respect on the same footing as the guilty party 


in case of fraud.1® 


[§ 214] 4. Defense of Usury by Corporations.*¢ 


USURY 


ligations to the 


He stands in 


—a. In General. In the absence of any statute relat- 


S.C.—Miller v. Kerr, 17 S.C.L. 4. 


AA Sere a v. Chittenden, 33 Vt. 
553. 


Wash.—Finance & Insurance Agen- 
rene Herren, 247 P. 948, 189 Wash. 
499. 


Wis.—Riley v. Gregg, 16 Wis. 666. 


[a] One contracting to lend money 
to corporation cannot defend an ac- 
tion for breach of such contract on 
the grounds of usury. Silverman & 
Kantrowich v. Liebers, 224 N.Y.S. 332, 
130 Mise. 582 (usury laws inapplica- 
ble to corporation). F 


[b] Creditors.—(1) A ereditor 
seeking to hold, as a partner, a per- 
son who has advanced money to the 
partnership under an agreement that 
he shall receive a share of the profits 
as compensation for his services, in 
addition to interest on his advances, 
cannot avail himself of the fact that 
the agreement under which the ad- 
vances were made is uSurious. Rich- 
ardson v. Hughitt, 76 N.Y. 55, 32 Am. 
RM. 26%. - (2) --A creditor who; on usu- 
rious terms, has extended a debt can- 
not be heard to raise the defense of 
usury and to claim that the exten- 
sion, being usurious, is void, so as to 
entitle him to sue for the debt before 
the expiration of the extended time. 
Billington v. Wagoner, 33 N.Y. 31; 
Miller v. Kerr, 17-S.C.L. 4. 


[c] Applications of rule.—(1) In 
an action against the indorsers of a 
promissory note, they alleged that 
they had been discharged by an exten- 
sion of time given without their con- 
sent to the maker. Plaintiff claimed 
that the extension was invalid, be- 
cause its consideration was a usuri- 
ous bonus exacted from.the maker. 
It was held that it could not set up 
its own usury to invalidate its agree- 
ment. Gloversville Nat. Bank v. 
Miacew. 15> unmeGN.W.) 664: 2 C2) the 
payee of a usurious note will be es- 
topped to set up his own act of taking 
usury in defense of an action on his 
indorsement of the same instrument. 


Morford y. Davis, 28 N.Y. 481;- La 
Parse v2. Herter, <9) N.Y. «241, 1 Sela: 
Notes 205. 


{[d] Repudiation of contract by 
borrower.—A lender on foreclosure is 
not bound by his usurious agreement 
to extend the loan when defendant 
has repudiated the agreement to pay 
the usurious interest. Morgan v. 
IWECKUIILe GO leise Wier tis, Odie, Ldn Key. 
215, 22 Ky.L. 1648. 


14. Hansee v. Phinney, 20 Hun (N. 
A eLOS: 

15. Riley v. Gregg, 16 Wis. 666. 

16. By persons collaterally liable 


with corporations see infra § 349. 


L7. Scudder vy. Hoyt, 216° N.Y-S. 
305, 309, 218 App.Div. 11 [aff 157 N.E. 
842, 245 N.Y. 522]; Craven v. Atlan- 
CUCHMOLORE ke COnme (a INDO a o94 202) 
Knight v. American Inv. & Imp. Co., 
132 P. 219, 73 Wash. 380. See Ringer 
vw Virgin’ Timber Co!) 213" Fh: 1001 
(that the maker of usurious notes is 
a corporation which has not proper- 
ty beyond that mortgaged to secure 
the notes, or even the fact that such 
property is insufficient in value to pay 


the debt, does not relieve the notes of 
their usurious character nor deprive 
the corporation of the right to plead 
the usury as a defense); Richardson 
Vv. Boster,/170" Pe. 321, 100 Wash. 57: 


“In the absence of special legisla- 
tion, corporations are embraced in the 
usury laws just as natural persons 
are.”” Craven v. Atlantic, etc., R. Co., 
supra. 

“If it were not for an express stat- 
utory enactment the defense of usury 
might be interposed by a corpora- 
tion.” Scudder v. Hoyt, supra. 


Sale of corporate bonds not consti- 
tuting usury regardless of statute see 
Supra § 89. 


18. See statutory provisions; 
cases infra this note. 


[a] Reason for rule.—‘‘These laws 
were originally based upon the as- 
sumption that the needy borrower 
was in some degree in the hands of 
the lender. Government has there- 
fore assumed that it was a duty in- 
cumbent upon it to protect the former 
against the rapacity of the latter by 
adequate pains and penalties. In re- 
gard to natural persons, subject to the 
contingencies of business, often with 
little or no capital to start with, these 
considerations might apply with great 
force; but in regard to corporations 
organized for the purpose of concen- 
trating in one undertaking the con- 
tributions of a large number of in- 
dividuals until the aggregate shall 
aimount to the capital supposed to be 
requisite for the successful prosecu- 
tion of such undertaking, the legisla- 
ture may well have assumed that no 
such protection was necessary; that 
if corporations thus organized became 
borrowers it would not be from neces- 
sity, but voluntarily, to enable them 
to carry forward some _ enterprise 
which afforded a reasonable expecta- 
tion of profits Sufficient to enable 
them to repay the necessary interest 
without loss or sacrifice.’ Southern 


and 


La Ins ete (Com viwbacker, Wiz <INGY. 
Sib bss 
{b] Insurance corporations have 


been held to be included within the 
prohibition. Hartford F. Ins. Co. v. 
Hadden, 28 Ill. 260. 


{c] Where statute in effect when 
note became due, corporation could 
not interpose such defense. Hovey v. 
Wark-Gilbert Co., 227 N.W. 543, 248 
Mich, 502 (Pub. Acts [1927] No. 335 
Du e2e Chelansiely) 


[ad] Corporation need not be de- 
fendant.—A statute prohibiting a cor- 
poration from interposing the ‘“de- 
fense” of usury is not limited to a cor- 
poration made defendant. Miller v. 
Reid, 220 N.W. 748, 243 Mich. 694 
(“defense”’ means any position or at- 
titude in an action wherein a corpo- 
ration seeks to avoid its contract by 
showing usury). 


[e] Applicability of statute.—(1) 
Code prohibiting a corporation from 
interposing the defense of usury re- 
fers to money borrowed by the cor- 
poration in sum not exceeding capi- 
tal stock, and not to notes issued for 
money borrowed. Alston v. American 
Mortg. Co., 156 N.E. 606, 24 Ohio App. 
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ing to the subject, it seems that corporations may 
rely on the usury laws in connection with their ob- 


same extent as individuals.17 In 


some jurisdictions, however, there are statutes di- 
rectly or indirectly prohibiting corporations from 
interposing the defense of usury.® 
statutes prohibit corporations from interposing usu- 
ry as a defense only as to obligations of a specified 
nature and no others.!9 


Some of the 


Such statutes have been 


475 [aff 157 N.E. 374, 116 Ohio St. 643] 
(Gen. Code § 8705 as amended by L. 
p 231). (2) After the death of G, 
whose will provided that his business 
should be carried on in the name of 
G & Co. by his executors and their 
successors, plaintiff, G & Co., was in- 
corporated to carry on such business, 
and take over the property of the es- 
tate, and later, by a special act, it was 
appointed administrator with the will 
annexed and trustee under his will. 
It was held that, as to money which 
it borrowed in carrying out its pur- 
poses, Gen. Bus. L. (Consol. L. [1909] 
c 20) § 374, providing that no corpo- 
ration shall interpose the defense of 
usury, was applicable. De Moltke- 
Huitfeldt v. Garner & Co., 130 N.Y.S. 
558, 145 App.Div. 766, 


[f] Chattel mortgage made by a 
corporation is an “executed obliga- 
tion,’”’ not subject to the defense of 
USUbY, Wunders Pan 1 6L9I02) aipietao: 
Ovsiovitch v. Federal Tool & Mfg. Co., 
121 A. 671, 94 N.J.Eq. 744 [rev 119 A. 
2, 94 N.J.Eq. 85]. 

i9. See statutory provisions. 


[a] Obligations maturing in less 
than year.—A lease providing for the 
quarterly payment of rent includes an 
obligation maturing in less than a 
year, and hence the lessee, although a 
corporation, could claim the protection 
of the usury statute. Midwest Prop- 
erties Co. v. Renkel, 176 N.E. 665, 38 


Ohio App. 503 (Gen. Code §§ 8303, 
8623-78). 
[b] “Obligations executed.”—(1) 


The act of April 3, 1902 (P. L. p 459), 
forbidding a corporation to set up 
defense of usury against an obliga- 
tion executed by it, does not relate 
to its ordinary debts. Seacoast Real 
Estate Co. v. American Timber Co., 
104 A. 437, 89 N.J.Hq. 298. (2) ‘The 
words “obligation executed,’ as used 
in P. L. (1902) p 459, prohibiting any 
corporation from pleading usury on 
any obligation executed by it, refers 
to corporate obligations such as 
bonds, mortgages, and the like. 
Mazarin v. Hudson County Real Es- 
tate & Building Co., 76 A. 322, 80 N. 
J.Law 35. (8) The act of April 3, 
1902 (P. L. [1902] p 459), relating to 
usury, and forbidding a corporation 
to plead usury in an action against it, 
does not prevent a corporation from 
setting up the defense of usury in an 
action against it by a broker on a con- 
tract in violation of 3 Gen. St. (1895) 
p 3703 § 5, as usurious. Mazarin v. 
Hudson County Real Estate & Build- 
ing Co., supra. 


{c] Statutes limiting brokerage 
fees.—(1) The statute (4 Comp. St. 
{1910] p 5706 §§ 5,7), providing that 
a corporation cannot set up the de- 
fense of usury does not apply to the 
statute against usury relating to bro- 
kerage fees for procuring loans of 
money. Grossman vy. Calonia Land 
& Improvement Co., 1384 A. 740, 103 
N.J.Law 98 (reviewing cases in point). 
(2) A statute limiting brokerage 
fees for procuring loans may be inter- 
posed as a defense by a corporation. 
Scudder v. Hoyt, 216 N.Y.S. 305, 218 
App.Div. 11 [aff 157 N.B. 842, 245 N.Y. 
522] (Gen. Bus. L. 8§ 374, 380). Con- 
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held retrospective in their operation,?° and in effect 
to repeal the usury laws in so, far as they affect 
loans to corporations of any kind.?} 
the usury law inapplicable to corporate contracts or 
Under these statutes it is generally 
held that the validity of an obligation is not affected 
by a corporation’s agreement to pay,?* or the pay- 


obligations.?? 


tra Middleman v. Elias Press, 209 N. 
Wes U2S 122 eMisce 717. 


20. Rosa v. Butterfield, 33 N.Y. 
Godsae southern ) i. Ins.,, ete, iCo.n Vv. 
Packer, 17 N.Y. 51; Curtis v. Leavitt, 
15 N.Y. 9; Danville v. Pace, 25 Gratt. 
(66 Va.) 1,18 Am.R. 663. 


21. in re International Raw Mate- 
rial Corp., 22 F.(2d) 920; Buchholz 
v. Granite Sav. Bank & Trust Co., 261 
F. 75; The Vigilancia, 73 F. 452, 19 
C.Cc.A. 528; Gamble v. Queens County 
Water Co., 25 N.B. 201,°123 N.Y. 91, 
9 L.R.A. 527, 25 Abb.N.Cas. 410; Stew- 
art v. Bramhall, 74 N.Y. 85; Belmont 
Branch State Bank v. Hoge, 35 N.Y. 65 
[aff 20 N.Y.Super. 548]; Rosa v. But- 
terfield, 33 N.Y. 665; Butterworth v. 
O’Brien, 23 N.Y. 275; Curtis y. luea- 
vitt, 15 N.Y. 9; Stevens v. Watson, 4 
Abb.Dec. (N.Y.) 302, 45 How.Pr. 
104; Moers v. American Exch. Nat. 
Bank, 203 N.Y.S. 727, 208 App.Div. 
473; MacQuoid’v. Queens Estates, 127 
N.Y.S. 867, 143 App.Div. 134; Scott v. 
Johnson, 18 N.Y.Super. 213; Hunger- 
ford’s Bank v. Potsdam, etc., R. Co., 9 
Abb.Pr. (N.Y.) 124 [rev on_ other 
grounds 30 Barb. 626, 10 Abb.Pr. 24, 
19 How.Pr. 39]; Ballston Spa Bank 
vy. Marine Bank, 16 Wis. 120. But 
see Union Nat. Bank v. Louisville, 
etc., R. Co., 34 N.B. 135, 145 Tl, 208 
[error dism 16 S.Ct: 1039, 163 U.S. 
S2p ep Ale nd. eT) Stack v.. Detour, 
iumber:, ete, Co. 114- NW. 876,251) 
Mich. 21, 16 L.R.A.N.S. 616, 14 Ann. 
Caste liz: 


22. Shriver v. Druid Realty Co. of 
Baltimore City, 131 A. 815, 149 Md. 
385; Products Sales Co. v. Guaranty 
Co. of Maryland, 127 A. 409, 146 Md. 
678; Stevens v. Watson, 4 Abb.Dec. 
(N.Y.) 302, 45 HowPr. 104; Schei- 
dell v. Llewellyn Realty Co., 177 N.Y. 
S. 529. 

23. U.S.—In re International Raw 
Material Corp., 22 F.(2d) 920; The 
Vigilancia, 73 F. 452, 19 C.C.A. 528. 

Ark.—Binghamton Trust Co. v. 
Auten, 57 S.W. 1105, 68 Ark. 299, 82 
Am.S.R. 295. 


Ill. Hartford F. Ins. Co. v. Had- 
den, 28 Ill. 260; Polish People’s Home 
Ass'n v. Atlas, 246 Il App. 457; Simon 
v. South End Cleaners & Dyers, 246 
Tll.App. 14 (Cahill St. ce 32 par 6, c 74 
pars 4-6). 

Md.—Carozza v. Federal Finance & 
Credit Co., 131 A. 332, 149 Md. 228, 
43 A.L.R. 1. 


Mich.—Hovey v. Wark-Gilbert Co., 
227 N.W. 548, 248 Mich. 502; Miller 
v. Reid, 220 N.W. 748, 243 Mich. 694. 


Minn.—Clearwater County State 
Bank v. Bagley-Ogema Tel. Co., 133 N. 
W. 91, 116 Minn. 4, 36 L.R.A.N.S. 1132, 
Ann.Cas.1913A 622. 


N.J.—Lane v. Watson, 17 A. 117, 51 
N.J.Law 186 [aff 20 A. 894, 52 NJ. 
Law 550, 10 L.R.A. 787]; Freese v. 
Brownell, 35 N.J.Law 285, 10 Am.R. 
239; General Motors Acceptance Corp. 
vi wluarson, “159 VAIN 819, 110° Nisa! 
305; Richmond Building & Loan Ass'n 
v. Aurora Health Farm Corporation, 
156 A. 450, 9 N.J.Misc. 1015. See 
Liebers v. Plainfield Spanish Homes 
Bldg. Co., 155 A. 270, 108 N.J.Hq. 391 
(no reference to statute). 

N.Y.—Jenkins v. Moyse, 
521, 254 N.Y. $19; 


( 172 N.E. 
Union Estates Co. 


USURY 


They render 


v. Adlon Const. Co., 116 N.B. 984, 221 
N.Y. 183; Southern I,. Ins., ete., Co. v. 
Packer, 17 N.Y. 51, 53; Smith v. Isle 
of Wight Co., 3 N.Y.S. 300, 50 Hun 
605; Frazier v. Trow’s Printing, etc., 
Co. 24 Hune281- Patt 290ssNew. 6 Sas 
Graves v. Lovell, 38 N.Y.Super. 154; 
Strone v. New York Laundry Mfg. 
Co., 37 N.Y.Super. 279; Silverman & 
Kantrowich v. Liebers, 224 N.Y.S. 332, 
130 Mise. 582; Scheidell v. Llewellyn 
Realty, Cosi] Neos. 529: 


Ohio.—Alston v. American Mort- 
gage Co., 157 N.H. 374, 116 Ohio St. 
643 [aff 156 N.E. 606, 24 Ohio App. 
475]. 

Pa.—Brierly v. Commercial Credit 
Co., 10 Pa.Dist.&Co. 378. 


Va.—Danville v. Pace, 25 Gratt. (66 
Va.) 1, 18 Am.R. 663. 

[a] Corporations may agree on 
higher rate than permitted to individ- 
uals.—In re International Raw Mate- 
rial Corporation, 22 F.(2d) 920; Caroz- 
za v. Federal Finance & Credit Co., 131 
A. 382,149 Md. 223, 43 AR. 1; Wm. 
S. & John H. Thomas v. Union Trust 
Co 2sl. NW Gl Ol, 2b MCh reno. 


{b] Additional interest after de- 
fault.—Under Gen. Bus. L. § 370 et 
seq. (Consol. L. c 20), an agreement 
by a corporation to pay additional in- 
terest at the rate of seventeen per 
cent after default in mortgage is not 
usurious, and the corporation was lia- 
ble, after default, for interest to that 
amount. Union Estates Co. v. Adlon 
Const. Co., 116 N.E. 984, 221 N.Y. 183. 


[ec] Promise to pay more than re- 
ceived.—A corporate borrower execut- 
ing a note at lawful interest agree- 
ing to repay more than the amount 
loaned, making the 
illegal, is precluded from making de- 
fense of usury. Alston v. American 
Mortgage Co., 157 N.E. 374, 116 Ohio 
Deis [aff 156 N.B. 606, 24 Ohio App. 

oO]. 

[d] Bonus.—Polish People’s Home 
Ass’n v. Atlas, 246 Ill.App. 457; Gen- 
eral Motors Acceptance Corporation v. 
Larson, 159 A. 819, 110 N.J.Eq. 305. 


[e] Yelephone companies.—Under 
Rev. L. (1905) § 2902, providing that 
telephone or telegraph companies 
may mortgage the whole or any part 
of their property and franchises, and 
issue their corporate bonds in sums 
of not less than five thousand dol- 
lars secured by such mortgages, 
bearing interest at not exceeding six 
per cent per annum, and may sell 
them at such prices as they deem 
proper, and if they are sold below par 
value no plea of usury shall be al- 
lowed to the company ina suit there- 
on, applies where a telephone com- 
pany borrows money for its corporate 
purposes secured by a mortgage, it 
is not usury, in the absence of an in- 
tent to evade the law, if the bonds 
or notes are sold at less than their 
par value, or if the lender discounts 
them, though the result may be an 
agreement to pay more than the law- 
ful rate of interest. Clearwater 
County State Bank v. Bagley-Ogema 
Telephone Co., 133 N.W. 91, 116 Minn. 
aunt L.R.A.N.S. 11382, Ann.Cas.1913A 


_[f] Sale or loan.—It is not mate- 
rial to the validity of notes or bonds 
of a telephone company, as against a 


interest charge, 


[§ 214 | 


ment of,?4 so much interest as would constitute usu- 
ry if exacted from an individual.?® 
a corporation was organized for the sole purpose of 
taking the loan and escaping the usury laws will 
not enable it to interpose the defense of usury in 
the face of such a statute.°® 
a loan is actually made to an individual, although in 


The fact that 


If, on the other hand, 


plea of usury because of their sale 
below par, that they were made pay- 
able to the lender, or that the transac- 
tion was in form a loan, rather than 
a sale of bonds, so long as there was 
no intent to evade the usury laws. 
Clearwater County State Bank v. Bag- 
ley-Ogema Telephone Co., 133 N.W. 
91, 116 Minn. 4, 36 L.R.A.N.S. 1132, 
Ann.Cas.1913A 622. 


wore or loan as usury see supra §§ 


24. In re Bernard & Katz, 38 F. 
(2d) 40; Grinnell Realty Co. v. Gen- 
eral Casualty & Surety Co., 234 N.W. 
125, 253 Mich. 16; Felin v. Arrow 
Motor Mach. Co., 124 A. 448, 96 N.J. 
Eq. 44; New York Title & Mortgage 
Co. v. Mapletree Estates, 247 N.Y.S. 
449, 139 Misc. 398. 


[a] Mortgage between corpora- 
tions is valid against defense of 
usury, although but a portion of the 
stated principal sum was actually 


advanced. In re Bernard & Katz, 38 
F.(2d) 40; New York Title & Mort- 
gage Co. v. Mapletree Estates, 247 


N.Y.S. 449, 139 Misc. 393. 


25. What constitutes usury see su- 
pra §§ 65-177. 

26. Rabinowich v. Eliasberg, 152 
A. 437, 159 Md. 655; Silberman v. 
Isaac Cades, Inc., 153 A. 473, 107 N. 
J.Eq. 574; Jenkins v. Moyse, 172 N.E. 
521, 254 N.Y. 319. But see Sherling 
v. Gallatin Improvement Co., 260 N. 
Y.S. 229, 145 Mise. 734 [rev on other 
grounds 261 N.Y.S. 747, foll 261 N.Y.S. 
751, and dist Jenkins v. Moyse, supra] 
(“In that case the defendant refused 
to lend to the individual, and told 
him to organize a corporation if he 
wanted a loan. In the case at bar, de- 
fendant said ‘the mortgage will be 
renewed only on condition that de- 
fendant - » would pay; ‘in addi- 
tion to the 6% annual interest, a cash 
bonus in advance of $3800.’ The dis- 
tinction is that in the Jenkins Case 
the loan was refused, while in this 
case it was agreed upon. In the Jen- 
kins case the corporation was formed 
expressly to make the loan. Here 
the corporation was formed to conceal 
the loan agreed to be made to the 
individual. The difference is in the 
way the lender approached the deal’). 


[a] 
rate entity may be disregarded where 
it is used as a cloak or cover for 
fraud or illegality. For that there is 
ample authority. Here the corporate 
entity has been created because the 
statute permits a corporate entity to 
make a contract which would be il- 
legal if made by an individual. The 
law has not been evaded but has been 
followed meticulously in order to ac- 
complish a result which all parties 
desired and which the law does not 
forbid. Corporations are, ordinarily, 
created because through the corporate 
form some advantage is obtained 
which would be denied to an individu- 
al or a group of individuals. That 
has been done here, and no ground 
has been shown for disregarding the 
corporate entity, though that entity 
has been formed for the purpose of 
doing something permitted to a cor- 
poration but forbidden to an individu- 
al.” Jenkins v. Moyse, 172 N.B. 521, 
Dag aod IN Xan oul Os 


For later cases, developments and changes in tne law see Annotations, same title and section number, 


Reason for rule.—“‘The corpo- 


rr 
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form to a corporation, the usury defense may be 
raised to defeat the obligation.27 The mere fact 
that the sole owner of the corporate stock is an in- 
dividual is alone not enough to indicate that the loan 
was made to the individual so as to make available 
to the corporation the usury defense.28 That a cor- 
porate mortgagee assigns to an individual a portion 
of a mortgage executed by a corporate mortgagor 
does not impair the binding effect of the mortgage 
as respects the defense of usury.2” In spite of the 
fact that corporations cannot interpose the defense 
of usury, where the usury statute is in the form of 
a prohibition against the exaction of more than a 
fixed rate of interest, the corporation is not pre- 
vented from insisting that only legal interest be al- 
lowed in determining the amount due.?° One con- 
tracting to lend money to a corporation at “usuri- 
ous” rates cannot eseape his liability thereunder be- 
cause of the alleged usury.?1_ The fact that a loan 
to a corporation is secured by a mortgage of an in- 
dividual does not render it open to the attack of 
usury.°* The statutes depriving corporations of the 
usury defense do not apply to a loan made by a nat- 
ural person merely because a corporation has suc- 
ceeded to the rights of such person under a contract 
invalid as to him on account of usury.?? 


[§ 215] b. When Corporation Seeks Affirmative Re- 
lief. The acts denying to corporations the defense 
of usury are construed to deny to them also the ben- 
efit of the usury laws when they seek affirmative re- 
lief.** Therefore a corporation cannot succeed in 


[b] Estoppel.—One forming a cor- 
poration in order to obtain a loan at 
a rate of interest beyond that per- 
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transaction, the usury would be a de- 
fense to the indorser. 
Corporation v. West Twenty-Fifth St. 
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its suit to have canceled security given for a loan at 
excessive interest,®® or to recover securities deposit- 
ed with a lender on a usurious loan;?° nor ean it 
sue to recover usurious interest paid.*7 But the stat- 
ute does not take from the corporation the right to 
ask of a court of equity relief from extortionate and 
oppressive contracts.?8 j 


Minority stockholder.*® A minority stockholder 
may not sue to set aside a bond and mortgage exe- 
cuted by the corporation on the ground that it pro- 
vided for usurious interest.*® 


[§ 216] c. What Law Governs.*! From the lan- 
guage generally used therein it would seem that a 
statute prohibiting the defense of usury to corpora- 
tions establishes merely a rule of procedure not ap- 
plicable in the courts of other states.42 The tend- 
ency, however, is to give such a statute a much 
broader significance.*? It is usually held that, since 
it is in effect a repeal of the usury laws so far as 
applicable to loans made to corporations*? the stat- 
ute does not merely cut off the defense to the corpo- 
ration, but validates the contract itself.4® Hence, 
it follows that a contract validated by such a stat- 
ute in the state in which it is made will be held valid 
in the courts of other states.4° The statutory pro- 
hibition of any state against the interposition of the 
defense of usury has been held to apply to all cor- 
porations, both domestic and foreign, when sued in 
the courts of that state,#7 regardless of where the 
contract is made or by the lex loci by which it is 
governed.*$ But it does not become a part of the 


85. Isle of Wight Co. v. Smith, 51 
EUG 5'6 250 ig Ne Ves roe 


36. Belmont Branch Ohio State 


Arona Holding 


mitted to be exacted from individual 
borrowers is estopped from disputing 
the validity of the corporation so as 
to be in a position to take advantage 
of the defense of usury. Rabino- 
wich yv. Eliasberg, 152 A. 437, 159 Md. 
655. 

Estoppel to deny corporate exist- 
ence generally see Corporations §§ 
234-280. 

27. Anam Realty Co. v. Delancey 
Garage, Inc., 180 N.Y.S. 297, 190 App. 
Div. 745; Sherling v. Gallatin Im- 
provement Co., 260 N.Y.S. 229, 145 
Mise. 734 [rev on other grounds 261 
N.Y.S. 747, foll 261 N.Y.S. 751]; First 
Nat. Bank v. American Near East & 
Black Sea Line, 197 N.Y.S. 856, 119 
Mise. 650; Arona Holding Corp. v. 
West Twenty-Fifth St. Realty Corp., 
198 N.Y.S. 660. See Jenkins v. Moyse, 
2 INH 2L, op4 N.Y. O19. 


[a] Corporate maker and individu- 
al indorser.—(1) Where a usurious 
loan is made to individual defend- 
ants and not to a corporation, but pur- 
suant to a plan to evade the usury 
statute a corporation appeared as 
maker of the note and individual de- 
fendants as indorsers thereon, the de- 
fense of usury was available, for, 
where there is an intent to take usu- 
ry, the lender cannot evade the stat- 
ute by disguising borrowers. First 
Nat. Bank v. American Near East & 
Black Sea Line, 197 N.Y.S. 856, 119 
Mise. 650. (2) In an action to re- 
cover on a promissory note executed 
by a corporation and indorsed by de- 
fendants, although the loans made to 
the corporation were usurious, this 
would not be a defense available to 
the indorsers; but, where the loans 
were in fact made to the indorsers, 
and not to the corporation, but were 
executed in the name of the corpora- 
tion in order to cover up the usurious 


Realty Corporation, 198 N.Y.S. 660. 
28. See Jenkins v. Moyse, 172 N. 
Hebel, 204 Nay.) 521. 
29. New York Title & Mortgage 
Co. v. Mapletree Estates, 247 N.Y.S. 
449, 189 Mise. 393. 


30. Dorothy  v. Commonwealth 
Commercial Co., 116 N.E. 143, 278 Ill. 
629, L.R.A.1917E 1110 [aff 198 Ill.App. 
601]; Union Nat. Bank v. Louisville, 
CLO ey COnmad aN, Hl Ts os 4b ents e208 
[error dism 16 S.Ct. 1039, 168 U.S. 325, 
41 L.Ed. 177). 

31. Silverman & Kantrowich. v. 
Liebers, 224 N.Y.S. 332,130 Miss. 582. 


[a] Thus the usury laws being in- 
applicable to corporations, the defense 
that the contract for a loan to a cor- 
poration was usurious will be strick- 
en out. Silverman & Kantrowich v. 
Hiebers, '224— N.¥.S; 332, 130 Misc, 
582 (Gen. Bus. L. § 874). 


32. General Motors Acceptance 
Corporation y. Larson, 159 A. 819, 110 
N.J.Eq. 305 (individuals are not prin- 
cipal debtors). 


33. Merchants Exch. Nat. Bank v. 
Commercial Warehouse Co., 49 N.Y. 
685 [rev 33 N.Y.Super. 317]. See 
Frank vy. Hasing Realty Corp., 252 N. 
Y¥.S: 847, 284 App.Div. 712. But see 
Union Nat. Bank vy. International 
Bank, 22 Ill.App. 652 [aff 14 N.E. 859, 
123 Ill. 510] (in which a corporate 
second mortgagee was not allowed to 
set up usury in the first- mortgage). 


[a] Where property is pledged to 
secure usurious loan, a corporation 
which succeeds to the rights of the 
pledgor is not prohibited from de- 
manding and recovering the property 
so pledged. Merchants Exch. Nat. 
Bank v. Commercial Warehouse Co., 
49 N.Y. 635 [rev 33 N.Y.Super. 317]. 


34. See infra text and notes 35-38. 


Bank v. Hodge, 20 N.Y.Super. 543 [aff 
35 N.Y. 65]. 

87. Butterworth v. O’Brien, 23 N. 
Y. 275 [aff 28 Barb. 187, 7 Abb.Pr. 
456, 16 How.Pr. 503]. 


38. Higgins v. Lansingh, 40 N.E. 
362, 154 Ill. 301. 


39. Minority stockholder suits gen- 
erally see Corporations § 1444 et seq. 


40. MacQuoid v. Queens Estates, 
127 N.Y.S. 867, 143 App.Div. 134. 


41. As to what law governs in 
general see supra §§ 7-35. 


42. Stock v. Detour Lumber & 
Cedar Co., 114 N.W. 876, 151 Mich. 21, 
16 L.R.A.N.S. 616, 14 Ann.Cas. 112; 
Craven v. Atlantic, etc., R. Co., 77 N. 
C. 289 (in which the court refused to 
enforce the New York statute in an 
action brought in North Carolina; the 
court was of the opinion, however, 
that the contract might well be re- 
garded as a North Carolina contract), 


43. See infra text and notes 44-51. 
see See supra § 214 text and note 

45. Rosa v. Butterfield, 33 N.Y. 
665; Curtis v. Leavitt, 15 N.Y. 9. 


46. lane v. Watson, 17 <A. 117, 
51 N.J.Law 186 [aff 20 A. 894, 52 N.J- 
Law 550, 10 L.R.A. 784]; Freese v. 
Brownell, 35 N.J.Law 285, 10 Am.R. 
239. See also Curtis v. Leavitt, 15 N. 
Y. 9; Lyon: v. Ewings,’17 Wis! 61. 
But see infra note 50. 

47. M. Lowenstein & Sons v 
British-American Mfg. Co., 300 F. 85% 
[rev on other grounds 7 F.(2d) 51]; 
Rosa v. Butterfield, 33 N.Y. 665; 
Southern L. Ins., etc., Co. v. Packer, 
17 N.Y. 51; Smith v. Alvord, 63 Barb. 
(NOY.) 415. 


48. Rosa v. Butterfield, 33 N.Y. 
665; Southern L. Ins., ete., Co. v. 
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charter of a corporation organized in such state so 
as to affect the corporation’s right when sued in an- 
other jurisdiction.*® Hence, that the law of the state 
in which a corporation is organized prohibits it from 
interpesing the usury defense will not prevent the 
interposition of such defense by the corporation 
when sued in another state.°° The fact that bonds 
were made payable in a state denying the defense of 
usury to corporations will not deny such defense to 
a corporation incorporated in a state having no such 
statute, when sued in that state on a usurious con- 
tract.>? 


[§ 217] I. Purging Contract or Obligation of Usu- 
ry—l. In General. It is a settled principle that an 
obligation once usurious is always usurious so long 
as its original existence continues;*? but it is also 
true that an indebtedness tainted with usury may 
be purged of the usury,°? and, when evidenced by a 
new, different, and clean instrument, will be en- 
forced by the courts.°4 Although usury has from 
time immemorial been obnoxious to the law,°® yet 
the more modern rule has developed which permits 
the purging of a debt of all usury at the behest of 
an obligor who was such from the inception of the 
Smith v. Alvord, | and 


Packer, 17 N.Y. 51; mortgagor 


63 Barb. (N.Y.) 415 

49. M. Lowenstein & Sons _ v. 
British-American Mfg. Co., 300 F. 853 
[rev on other grounds 7 F.(2d) 51]. 


him. 
548 [rev 25 


 USURY 


independent consideration.®® 


quently acquiring an 
Warwick v. Dawes, 26 N.J.Eq. 
N.J.Eq. 
where a usurious first mortgage was 


[§§ 216-219 


indebtedness.5* It has been said that the tendency 
of the courts in all jurisdictions is to construe the 
right of the debtor to purge his obligations of usury 
with great liberality.°? 

[§ 218] 2. Time for Purging Contract of Usury. 
While the parties to a usurious contract may, by 
agreement, purge it of usury, the court cannot do so 
after suit is brought and the defense of usury is 
interposed.°® 


[§ 219] 3. What Constitutes Sufficient Purging 
of Usury—a. In General. In general it may be said 
that a usurious obligation may be purged of its 
taint by a subsequent agreement based on a new or 
The general principle 
determining when an indebtedness infected with usu- 
ry is to be deemed disinfected may be stated as fol- 
lows: Jf the tainted obligation is with the full 
knowledge and consent of the borrower, finally can- 
celed or abandoned, and a new obligation, contain- 
ing no part of the usury, is executed in legal form, 
and supported solely by the moral obligation resting 
upon the borrower to pay the money actually re- 
ceived with legal interest thereon, such new obliga- 
tion is valid and enforceable.®® But so long as the 


persons subse- 


See also De Wolff v. Johnson, 10 
interest under 


Wheat. (U.S.) 367, 6 L.Ed. 343. 

[a] Contract may be purged of its 
usury only: First, by a renewal of 
the note or contract after it has 


188]o°° (2) But 


50. Stock v. Detour Lumber & 
Cedar Co., 114 N.W. 876, 151 Mich. 21, 
16 L.R.A.N.S. 616, 14 Ann.Cas. 112. 
See M. Lowenstein & Sons v. British- 
American Mfg. Co., 300 F. 853 [rev on 
other grounds 7 F.(2d) 51] (where 
Connecticut law is applied in an ac- 
tion against a Delaware corporation). 
But see supra note 46. 

51. Craven v. Atlantic & North 
Garona RR. Co, TTI N.C. 289: 

52. Mo.—Sheridan v. Post, 119 S. 
W. 500, 140 Mo.App. 96. 

N.Y.—Miller v. Hull, 4 Den. 104. 

Okl.—Guinn v. Security State Bank 
of Shawnee, 176 P. 898, 74 Okl. 102 
[quot Cyc]. 

S.C.—Saul Solomons & Co. v. Jones, 
Gu sae li 144095 SiC 545 +5 Am. D538. 

Wash.—Richardson v. Foster, 170 
P. 321, 100 Wash. 57. 

And see Moncure._v. Dermott, 13 Pet. 
(U.S.) 345, 10 L.Ed. 193. 

Effect of subsequent transaction on 
usurious contracts see supra §§ 202— 
208. 

53. Idaho.—Sanford v. Kunz, 71 P. 
612, 9 Idaho 29. 

Mich.—Smith v. Stoddard, 10 Mich. 
148, 81 Am.D. 778. 

Mo.—Peters Shoe Co. v. Arnold, 82 
Mo.App. 1. 

N.Y.—Sheldon v. Haxton, 91 N.Y. 
124, 16 Wkly.Dig. 180 [aff 24 Hun 
196]. 

Okl.— Guinn v. Security State Bank 


of Shawnee, 176 P. 898, 74 Okl. 102 
[quot Cyc]. 
Wash.—Richardson v. Foster, 170 


P. 321, 100 Wash. 57. 


See also De Wolff v. Johnson, 10 
Wheat. (U.S.) 367, 6 L.Ed. 343. 


[a] Effect of purging usurious 
mortgage debt upon second mortgage. 
—(1) A usurious mortgage may, by 
the act of the parties to it, be so 
purged of the illegal taint that it will 
stand as a legal security against the 


void, a subsequent validation of the 
first mortgage by eliminating the 
usury will not make it a prior lien to 
a previously existing second mort- 
gage. Warwick v. Dawes, supra. (3) 
As to the effect under the Georgia 
statute of purging a usurious debt 
secured by mortgage see Lowry v. 
Parker, 9 S.E. 677, 83 Ga. 341;.'\John- 
Bou v. Griffin Banking, etc., Co., 55 Ga. 


54. See cases infra § 223 note 1. 
55. See supra § 5. 
56. Williams v. Eagle Bank, 189 


S.W. 883, 172 Ky. 541. 
57. Williams v. Hagle Bank, supra. 


58. Person v. Mattson, 156 N.W. 
USO 38) ND eu49., Ain, Casailoml ei Age g 47, 
See Clark y. Grey, 132 So. 832, 101 Fla. 
1058 (status of parties to note and 
mortgage as affects question of usury 
must be considered as of time of in- 
stitution of suit to foreclose mort- 
gage). 

59. Idaho.—Sanford v. Kunz, 71 P. 
612, 9 Idaho 29. 


Mich.—Smith v. Stoddard, 10 Mich. 
148, 81 Am.D. 778. 


Mo.—Peter Shoe Co. vy. Arnold, 82 
Mo.App. 1. 


N.J.—Blohm y. Hannan, 88 A. 622, 
82 N.J.Hq. 192 [aff 91 A. 1067, 83 N. 
J.Eq.° 347]. 

N.Y.—Sheldon v. Haxton, 91 
124, 
TOGA 

Ohio.—Bittner v. Jones, 
609, 37 Ohio App. 190. 


Okl.—Guinn vy. Security State Bank 
of Shawnee, 176 P. 898, 74 Okl. 102. 


Tex.—Cotton States Building Co. v. 
Jones, 62 S.W. 741, 94 Tex. 497; Stout 
v. Ennis Nat. Bank, 8 S.W. 808, 69 
Tex. 384; Rose v. O’Keefe, (Commn. 
App.) 39 S.W.(2d) 877 [rev (Civ.App.) 
23 S.W.(2d) 542]; Bomar vy. Smith, 
(Civ.App.) 195 S.W. 964; Whitlow v. 
Ce 40 S.W. 642, 16 Tex.Civ.App. 


NDS 
16 Wkly.Dig. 180 [aff 24 Hun 


174 N.E. 


passed into the hands of a bona fide 
purchaser for value without notice 
of the usury; second, by a reforma- 
tion of the contract by which the 
usurious interest is expunged by re- 
mitting the excess and retaining only 
the lawful interest. Lewis v. Hick- 
man, 77 So. 46, 200 Ala. 672 [cit Allen 
& Trammell v. Turnham, 3 So. 854, 83 
Ala. 323]; Masterson vy. Grubbs, 70 
Ala. 406; Clark v. Grey, 132 So. 832, 
101 Fla. 1058. 


[b] Where borrower gave lenders 
option to purchase property, and lat- 
er secured release from such agree- 
ment by giving his notes, any usuri- 
ous element was eliminated by later 
contract providing for cancellation of 
such notes if the borrower did not 
redeem his property after foreclosure, 
and such property was not redeemed. 


Bomar v. Smith, (Tex.Civ.App.) 195 
S.W. 964. 
[c] New consideration.—Where K, 


having a first mortgage lien on de- 
fendants’ land for six thousand nine 
hundred and fifty dollars, which they 
claimed was tainted with usury, sur- 
rendered the same for six thousand 
dollars cash and a second mortgage of 
one thousand five hundred dollars, 
permitting defendants to place a new 
mortgage on the property for eighteen 
thousand dollars, such second mort- 
gage was based on a new considera- 
tion and not affected by any usury in- 
volved in the first transaction. Blohm 
v. Hannan, 88 A. 622, 82 N.J.Eq. 192 
Fatt 9d “ALOK Ss) INE mos 47a 


60. Ark.—Garvin v. Linton, 35 S. 
W. 430, 37 S.W. 569, 62 Ark. 370. 


Conn.—Fisher v. Bidwell, 27 Conn. 
363; Scott v. Lewis, 2 Conn... 132; 
Eanes v. Bradley, 3 Day 356, 3 Am. 


Ga.—Bolton v. Union Banking Co., 
152 S.E. 587, 41 Ga.App. 206. 

Ill.—Ryan vy. Newcomb, 16 N.E. 878, 
125 DM. 92 [rey 238 RLApp., 113]. 


Ky.—Alexander v. Harrodsburg 
First Nat. Bank, 71 S.W. 883, 114 Ky. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 219] 


original usurious obligation continues to exist, based 
upon a consideration in which usury inheres, the 
taint of usury persists, whatever be the form which 
the subsequent dealings of the parties may cause it 
to assume,*! and even though new parties may have 
been introduced,*? or the borrower allowed to assume 
a different relation to the security affected with usu- 
ry.°* Usury is available as pro tanto defense in 
action on renewal notes unless the new- notes were 
mutually intended as payment of original.** A con- 
tract expressing the intent to exact usurious interest 
in the event of a default in the payment of install- 
ments in a jurisdiction where such an acceleration 
clause is said to render the contract usurious®> is 
not purged of the taint of usury by the running of 
such time without default as to render the exaction 
of the usurious interest impossible.** Under stat- 
utes providing merely forfeiture of the interest 
agreed to be paid, but not declaring the contract to 
be void in toto,®* a waiver by the lender of the in- 
terest will purge the contract of usury.68 Where an 
additional charge of interest for money borrowed is 
intentionally made in excess of the maximum legal 
rate, the subsequent correction of a mistake in cal- 
culating interest by sending a check for the illegal 
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excess does not purge the contract of the taint of 
usury.°® Where a statute declares the entire inter- 
est agreement void as a consequence of the usury, ‘? 
the mere fact that a judgment in a suit involving a 
usurious note provides for the payment of legal in- 
terest only does not free the note of its illegal taint.74 
In jurisdictions where usury renders the contract 
absolutely void,’? an offer to restore or return the 
usurious instrument will not purge the contract of 
its taint.7* Where the original loan is usurious, the 
legal effect of the usury cannot be avoided by the 
execution of a separate note for the interest.74 A 
usurious note declared by statute to be null and void 
gains no validity by its negotiation into the hands 
of a bona fide purchaser without knowledge of the 
usury.‘° An offer to remit the usury contracted for 
made in an amended complaint will not purge the 
obligation of its taint.7° That the debtor testifies 
that it was his purpose to pay the debt less the usury 
does not purge the debt of the taint so as to justify 
a judgment for the sum due less usury, where the 
debtor’s statement is voluntary and without consid- 
eration."* Notwithstanding a contract be usurious 
in its inception, a subsequent agreement may be en- 
tered into between the parties which will eliminate 


683, 24 Ky.L. 1486. 


Me.—Vermeule v. Vermeule, 49 A. 
608, 95 Me. 138. 


Mass.—Dewey v. Bell, 5 Allen 165. 


Mich.—Michigan Loan Ass’n of 
Jackson v. Cahill, 235 N.W. 182, 253 
Mich. 358, 74 A.L.R. 1181 [quot Cyc]. 


Minn.—Martin v. Lennon, 19 Minn. 
67. 


Mo.—Coleman vy. Cole, 69 S.W. 692, 
96 Mo.App. 22. 

N.Y.—McConkey v. Petterson, 44 N. 
Y.S. 286, 15 App.Div. 77: Carr v. Tay- 
lor, 62 N.Y.S. 849, 30 Misc. 617; Mon- 
roe Bank v. Strong, Clarke 76. 


N.C.—H. L. Beck & Co. v. Bank of 
Thomasville, 76 S.E. 722, 161 N.C. 201. 


Ohio.—Coleman y. Miller, 8 Ohio 
Dec. (Reprint) 179, 6 Cinc.L.Bul. 199. 


Okl.—Guinn v. Security State Bank 
of Shawnee, 176 P. 898, 74 Okl. 102 
[quot Cyc]. 


Or.—Teshner v. Roome, 212 P. 473, 
aBeIo 382 [aff 210 P. 160, 106 Or. 
382]. 

S.C.—People’s Bank of Dillon v. 
Pemitt, L0a) Sobs aclie 104 SO 360% 
American Bank y. Sublett, 89 S.H. 319, 
104 S.C. 366; Merchants’, etc., Bank 
v. Sarratt, 57 S.E. 621, 77 SiC. 141, 122 
Am.S.R. 562. 


Va.—Coffman & Bruffy v. Miller & 
Co., 26 Gratt. (67 Va.) 698. 


Eng.—Wright v. Wheeler, 1 Campb. 
165 note; Marchant vy. Dodgin, 2 
Moore & S. 632, 28 E.C.L. 519; Pres- 
ton v. Jackson, 2 Stark. 237, 3 E.C.L. 
392, 171 Reprint 632; Barnes v. Hed- 
ley, 2 Taunt. 184, 127 Reprint 1047. 


[a] Where parties intend to elimi- 
nate all usurious items the fact that 
some of the items are inadvertently 
left uncorrected will not render the 
new obligation usurious. Jarvis v. 
Southern Grocery Co., 38 S.W. 148, 
63 Ark. 225; Garvin vy. Linton, 35 S. 
W. 430, 37 S.W. 569, 62 Ark. 370. 

[b] Individual notes given in set- 
tlement of joint makers’ notes is ab- 
Solute payment of old debt. People’s 
Bank of Dillon v. Perritt, 103 S.E. lal 
114 S.C. 362. 

61. Trusdell v. Dowden, 20 A. 972, 
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47 N.J.Eq. 396; Guinn v. Security 
State Bank of Shawnee, 176 P. 898, 74 
Okl. 102 [quot Cyc]; El Paso Bldg., 
etc., Assoc. v. Lane, 17 S.W. 77, 81 
Tex. 369. 


[a] Renewal of usurious contract 
does not divest it of its illegal taint, 
although the interest thereon to the 
date of the renewal be fully paid. 
Loekwood vy. Muhlberg, 53 S.E. 92, 
124 Ga. 660. 

- ot Ga.—Archer v. McCray, 59 Ga. 
46. 
BT es ae nOws v. Cook, 17 Iowa 


Ky.—Kendall v. Crouch, 
587, 88 Ky. 199, 10 Ky.L. 993. 


Mass.—Bridge v.-Hubbard, 15 Mass. 
96, 8 Am.D. 86. 


N.Y.—Vickery v. Dickson, 
272; Beecher v. Ackerman, 1 
1 Abb.Pr.N.S. 141, 149. 

Ohio.—Riddle, Rutan & Kennedy v. 
Canby, 2 Ohio Dec. (Reprint) 586, 4 
West.L.Month. 124. 

Okl.—Guinn y. Security State Bank 
of Shawnee, 176 P. 898, 74 Okl. 102 
[quot Cye]. 

Pa.—Campbell v. Sloan, 62 
Marsh vy. Robeno, 5 Phila. 190. 


11 S.w. 


62 Barb, 
Rob. 30, 


Pa. 481; 


63. S. M. Siesel & Bro. v. Harris, 
48 Ga. 652; German Ins. Bank v. 
Fabel, 72 S.W. 329, 24 Ky.L. 1721: 
Guinn vy. Security State Bank of 
Shawnee, 176 P. 898, 74 Okl. 102 [quot 
@yeJ 

[a] Substitution of bill on which 


debtor is accepter for that on which 
he was indorser does not prevent his 
setting up the defense of usury. The 
original taint remains until a new con- 
sideration intervenes. King y. Perry 
INS ROU COnm—5 14 Alia 18) 


64. Bittner v. Jones, 174 N.E. 609, 
37 Ohio App. 190. 


[a] Second mortgagee’s consent to 
new notes and mortgage to increase 
the first mortgage loan does not alone 
warrant the inference that the parties 
intended the new notes as payment 
of the original, as regards defense of 
usury in the original note. Bittner 
Vv. prone: 174 N.E. 609, 37 Ohio App. 
190. 


‘65. See supra § 125. 
66. Atwood v. Deming Inv. Co., 55 
F.(2d) 180. 


67. See supra §§ 180-183; 
§§ 232-235. 


68. Davis v. 
102 Cal.App. 1 


[a] Whether interest Specified be 
treated as usury or bonus was imma- 
terial, where plaintiff suing on note 
waived both interest and bonus. Da- 
vis v. Westphal, 282 P. 800, 102 Cal. 
App. 148. 


69._ Tompkins v. Vaught, 211 S.W. 
361, 188 Ark. 262. 


70. See supra § 180. 


71. English v. Culley, 259 P. SOD, 
85 Cal.App. 291 [cit Cyc]. 


{a] Note usurious because of pro- 
vision for compounding interest semi- 
annually is not purged of the illegal 
taint by a provision in the judgment 
for compounding interest annually, 
English v. Culley, 259 P. 355, 85 Cal. 


infra 


pet gene 282 P. 800, 


App. 291 [eit Cyc] (in jurisdiction 
Where entire interest is declared 
void). 

72. See supra § 180. 

73. Sheridan y. Post, 119 S.W. 500, 


140 Mo.App. 96. 


[a] Restitution of note represent- 
ing usurious charge is without effect. 
Sheridan vy. Post, 119 S.w. 500, 140 
Mo.App. 96. 


[b] Reason for rule.—Restitution 
cannot make valid that which is void. 
Sheridan v. Post, 119 S.w. 500, 140 Mo. 
App. 96. 


74 Ector v. Osborne, 103 S.B. 388, 
179 N.C. 667, 13 A.L.R. 1207. 


75. Claflin vy. Boorum, 25 N.E. 360, 
LZ2 NOY OS: 
76. WHabach y. Johnson, 201 S.w. 


286, 132 Ark. 374. 


Hola Reason for rule.—If a contract 
1S usurious in its inception, no sub- 
sequent offer to remit usury can give 
it validity. Habach v. Johnson, 201 
S.W. 286, 182 Ark. 374, 


77. WHabach vy. Johnson, supra. 
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the usurious element and in effect make a new con- 
tract in no wise usurious’® so long as any part of the 
principal debt remains unpaid.?® Under a statute 
providing that one who repays or returns the “mon- 
ey, goods or other things” taken ina usurious trans- 
action shall be discharged of any further penalty, 
the tender of the usurious interest to the borrower 
will not purge the transaction of the taint of usury 
so as to prevent the recovery by the borrower of 
stock pledged as security for the loan involved.*° 
Where the statute declares security given for a usuri- 
ous loan to be invalid,*! a mortgage is not relieved 
of its taint and validated by the application of the 
excess interest on the principal as required by an- 
other provision of the usury law.°? Where usury 
has been voluntarily paid, a subsequent release with- 
out consideration of any claim based upon such usu- 
ry will not purge the transaction of its taint®® so 
as to prevent the recovery of the usury so paid;*+ 
and this rule applies where the release has been ex- 
acted as a condition to the settlement of a loan for 
the usury paid on the loan®® or on prior successive 
loans forming part of the same _ transaction.’® 
Where the statute declares all of the interest null 
and void as a consequence of the usury, the court can- 


78. Clark v. Grey, 132 So. 832, 101 
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dition to the settlement of a loan for 


[§§ 219-229 


not, in an action involving a usurious note, give judg- 
ment for the principal amount plus legal interest.** 


[§ 220] b. Indorsing or Crediting Usury as Paid. 
The mere crediting or indorsing upon a usurious in- 
strument the amount of the usury cannot free it from 
usury, since the original obligation still exists;**® 
although it has been held that a mutual agreement 
that such a credit shall be regarded as purging the 
usury may be operative.*® 


[§ 221] c. Advancing Money To Cover Usury. 
After a usurious transaction has been completed the 
lender cannot escape the penalties of usury merely 
by paying over to the borrower additional money 
sufficient to cover the usury.®° 


[§ 222] d. Renewal of Usurious Obligation or 
Substituted Security?'—(1) When New Security 
Contains Usury of Old. In accordance with the gen- 
eral rule aforesaid,®? the mere renewal of a usuri- 
ous obligation will not purge the debt of its taint of 
usury®? even though the renewal takes the form of 
an original loan;°* hence, such renewal is itself 
usurious, as merely a new form of the same obliga- 
tion.°® Likewise the substitution of a different kind 
of security or one executed by other parties for 


So. 375, 204 Ala. 93; Lewis v. Hick- 


Fla. 1058. 
35 S.W. 


79. Wren v. People’s Bank, 
(2d) 566, 237 Ky. 398. 
80. Curtis v. Teller, 143 N.Y.S. 188, 


157 App.Div. 804 [aff 112 N.H., 1056, 
217 N.Y. 649]. 
[a] Statute construed.—Gen. Bus. 


L. § 376, providing for the acquittal 
and discharge of a lender on return 
of the money, goods, or other things, 
includes obligations or _ securities 
which, under § 373, the court may de- 
elare void and enjoin prosecution 
thereon. Curtiss v. Teller, 143 N.Y.S. 
188, 157 App.Div. 804 [aff 112 N.E. 
1056, 217 N.Y. 649, and expl People 
vawoune, 10d. Nm. 450) 8207 MINEO 
(which declares statute to relate only 
to such forfeitures, penalties, or pun- 
ishments as are mentioned in the gen- 
eral business law itself) ]. 

81. See supra § 180. 

82. Casner v. Hoskins, 128 P. 841, 
130 P. 55, 64 Or. 254 (Mo. Rev. St. 
[1909] §§ 7180, 7183). 

83. Thompson y. Prettyman, 79 A. 
874, 231 Pa, 1. 

[a] Reason for rule.—‘‘The re- 
lease contained in the agreement of 
May 21, 1906, cannot avail as a de- 
fense to the recovery of the usury 
paid by the plaintiffs. To so hold 
would be for this court to furnish an 
effective means to every lender to de- 
feat the declared purpose of the stat- 
ute, and render impotent a law ex- 
pressive of the public policy of the 
state. We hold that the court below 
was right in investigating the con- 
sideration of the release, and it has 
been found, as a fact, that no part of 
the usurious interest was repaid, and 
that the release was without any con- 
sideration whatever. We must there- 
fore deny any force or effect to the 
release, unless we are prepared to 
hold that the parties may defeat the 
mandate of the statute, and the bor- 
rower waive its protection when his 
necessities compel him to sign a re- 
lease. We have time and again ruled 
that this will not be done, when the 
release is given at the time of the 
loan, and before the usury has been 
paid. There can be no sound reason 
why the same rule should not obtain 
when a release is exacted aS a con- 


the usury paid on the loan, or on 
prior successive loans forming parts 
of one and the same transaction. Un- 
til the relation of lender and bor- 
rower has ceased, the latter remains 
subject to the same pressure, and the 
reason for affording him protection 
against the illegal demands of the 
lender continues to exist. In other 
words, if the legislative intent to ef- 
fectively prevent the payment and 
eollection of usury, as disclosed in the 
statute, is to be fully and completely 
earried out, the right of a borrower to 
pursue the excessive interest must 
not be defeated by permitting the 
lender to demand, and the borrower to 
give a release or other acquittance, 
so long as the lender retains the 
usury. Any other interpretation de- 
stroys the protection of the statute.” 
Thompson vy. Prettyman, 79 A. 874, 
HGS ora u sail Stele als 


84. See infra § 274. 
85. Thompson vy. Prettyman, supra. 
86. Thompson v. Prettyman, supra. 


87. Mnglish wv. Culley; 259 BPy355, 
85 Cal.App. 291. 


88. Marks v. McGehee, 35 Ark. 217; 
Gray v. Brown, 49 Me. 544; Guinn v. 
Security State "Bank of Shawnee, 176 
P. 898, 74 Okl. 102 [qwot Cyc]. See 
Adams v. Moody, 91 Mo.App. 41 (ap- 
plying Rev. St. [1899] § 38710). 


[a] Assumption by third party.— 
It is otherwise where the obligation 
with such credit has been assumed 
by a third party. Phillips v. Colum- 
bus City Bldg. Assoc., 6 N.W. 121, 53 
Iowa 719. 

89. “Warwick v. Marlatt, 26 N.J.Eq. 
548. See Kassing v. Ordway, 69 N.W. 
1013, 100 Iowa 611 (which appears to 
so hold). 


90. Marks v. McGehee, 35 Ark. 217; 
Cantey v. Blair, 18 S.C.Hq. 41. See 
Carozza v. Federal Finance & Credit 


Co., 131, A. 332, 149 Md: 223, 438. A. 
bese al : 
91. Of obligation given national 


bank see Banks and Banking § 773. 


92. Renewals as tainted with orig- 
inal usury see supra § 219. 


93. Ala.—Sewell v. Nolen Bank, 85 


man, 77 So. 46, 200 Ala. 672. 


Miss.—Chandler v. Cooke, 137 So. 
496, 163 Miss. 147; Canal-Commercial 
Trust & Savings Bank v. Brewer, 108 
So. 424, 148 Miss. 146, 47 A.L.R. 45 
[motion dism 109 So. 8, 143 Miss. 184. 
and error dism 47 S.Ct. 96, 273 U.S. 
638, 693, 71 L.Ed. 816]. 


Mo.—Johnson vy. Grayson, 130 S.W. 
673, 230 Mo. 380; Foskin v. Laessig, 
(App.) 32 S.W.(2d) 768. 


N.C.—Ector v. Osborne, 103 
388, 179 N.C. 667, 13 A.L.R. 1207. 


N.D.—Person vy. Mattson, 156 N.W. 
780, 33 N.D. 49, Ann.Cas.1918A 747. 

Tex.—Dean v. Maxfield, (Civ.App.) 
209 S.W. 466. 


[a] Interest to renewal due date 
legal. The taint of usury is not re- 
moved from the original loan by the 
fact that the renewal notes were giv- 
en and that interest, computed to the 
due date of the renewal. notes, would 
be within the legal limit. Chandler 
v. Cooke, 137 So. 496, 163 Miss. 147. 


94. Davis v. Elba Bank & Trust 
"Co; IW4 So, 21d, 2145, 216 Ata, 63208 


“No matter that the subsequent 
transactions take the form of orig- 
inal loans, that applications and mort- 
gages so ‘declare, or that, by process 
of bookkeeping, as the passing of 
checks, it is made to appear the old 
debt is wiped out. All this as a 
method of purging the indebtedness 
of usury is abortive, and treated as 
mere evasive device.” -Davis v. Elba 
Bank & Trust Co., supra. 


95. U.S.—Brown v. Marion Nat. 
Bank, 18 S:Ct.7390," 169° US. 416m 42 
L.Ed. 801; Joffe v. Bonn, 14 F. (24) 50; 
Judy v. Gerard, 14 F.Cas.No. Tb tL; 
4 McLean 360. 


Ala.—Dawvis ‘Elba Bank & Trust 
Co., 114 So. 311, 216 Ala. 632; Sewell 
v. Nolen Bank, 85 S027375, 204 Ala. 93; 
Lewis vy. Hickman, 77 So. 46, 200 Ala. 
672; Compton y. Collins, 13) So; 334, 
197 Ala. 642; Nicrosi v. Walker, 37 
SO; 197, 139 ‘Ala, 369; Masterson v. 
Grubbs, 70 Ala. 406; Eslava v. Cramp- 
ton, 61 Ala. 507; Pearson v. Bailey, 
Ze Alaxebowt 


Ark,—Hollan. v. American Bank of 


S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the original usurious instrument does not expunge 
taint remains in the con- 
sideration.°* The fact that the security in question 
is the last of along series of successive renewals does 
The original usury de- 
seends with the original consideration along the 
whole line and the last is no better than the first.°7 
The introduction of a new consideration in the form 
of an additional loan will not purge the obligation 
of its taint where part of the new security is based 


the usury so long as the 


not change its character. 


Commerce & Trust Co., 252 S.W. 359, 
159 Ark. 141 [cit Cyc]. 
Ga.—Archer v. McCray, 59 Ga. 546; 


Hammond v. Buys, 1 Ga. 416; Bailey 
v. Lumpkin, 1 Ga. 392, 

Ill.—Cobe v. Guyer, 86 N.E. 1088, 
237 Ill. 568 [rev 139 Tll.App. 580]; 


House v. Davis, 60 Ill. 367. 

Iowa.—Pardoe v. Iowa State Nat. 
Bank, 76 N.W. 800, 106 Iowa 345; 
Garth v. Cooper, 12 Iowa 364; Smith, 
Twogood & Co. vy. Coopers, 9 Iowa 
376; Campbell v. McHarg, 9 Iowa 354. 

Ky.—Neale v. Rouse, 19 S.W. a lirals 
83 Ky. 151, 14 Ky.L. 126; Ruda v. 
Planters’ Bank, 78 Ky. 513. 

La.—Huntington vy. Westerfield, 4 
La.A. (Orleans) 186. 


Me.—Oakes v. Merrifield, 45 A. 31, 


Se Me, 297; “Etay “ya Parker, 55 Me. 
355. 

Mich.—Gardner y. Matteson, 38 
Mich. 200; Smith v. Stoddard, 10 


Mich. 148, 81 Am.D. 778; Orr v. Lacey, 
2 Dougl. 230. 


Minn.—Pomplun v. Hudson, 225 N. 
Weil, 177 Minn. 321, 

Miss.—Chandler y. Cooke, 137 So. 
496, 163 Miss. 147; Torrey v. Grant, 
18 Miss. 89. 

Mo.—Johnson v. Grayson, 130 S.W. 
673, 230 Mo. 380; Citizens’ Nat. Bank 
v. Donnell, 72 S.W. 925, 172 Mo. 384 
Laff 25 S.Ct. 49, 195 U.S. 369, 49 L.Ed. 
238]; Foskin v. Laessig, (App.) 32 S. 
W.(2d) 768. 

Neb.—MecDonald v. Aufdengarten, 
59 N.W. 762, 41 Neb. 40; Koehler v. 
Dodge, 47 N.W. 913, 31 Neb. 328, 28 
Am.S.R. 518. 

N.Y.—Feldman vy. McGraw, 37 N.Y. 
S. 434, 1 App.Div. 574; Vickery v. 
Dickson, 35 Barb. 96; Tuthill v. Davis, 
20 Johns. 285; Folsom v. Blake, 3 
Edw. 442; Jacks v. Nichols, 3 Sandf. 
Chisi3y att 5°N.Y. 1787. 


N.D.—Person vy. Mattson, 156 N.W. 
780, 33 N.D. 49, Ann.Cas.1918A 747. 

Pa,—Schutt v. Evans, 1 A. 76, 109 
Pa. 625. 

S.C.—Flemming v. Mulligan, 13 S.C. 
G13, Le Amp: 707. 


S.D.—Rapid City First Nat. Bank 
v. McCarthy, 100 N.W. 14, 18 S.D. 218. 


Tenn.—Turner y. Odum, 3 Coldw. 
455. 

Wash.—Richardson y. Foster, 170 
F. 321, 100 Wash. 57 [quot Cyc]. 

And see supra § 219. 

[a] Void notes.—Under N. Y. Gen. 
Bus. L. § 373, a usurious note in New 
York being: void, and, when void in its 
inception, continuing so whatever its 
subsequent history, the taint attaches 
to all renewal notes. Joffe v. Bonn, 
14 F.(2d) 50. 


[b] UWsurious interest paid must be 
deducted from renewal note.—An 
agreement in renewal of a usurious 
eontract for the loan of money is 
usurious where it provides for maxi- 
mum legal interest on an amount 
greater than the balance due on the 
loan after deducting credits and the 
interest paid under the usurious con- 


USURY 


tract. Bexar Bldg., ete, Assoe. v. 
Seebe, (Tex.Civ.App.) 40 S.W. 875. 


[c] Statute of limitations against 
recovering back usury is not set run- 
ning by giving a renewal note which 
includes the usury. Louisville Trust 
Co. v. Kentucky Nat. Bank, 87 F. 143. 


fare Ala.—Jackson vy. Jones, 13 Ala. 

Ark.—Pickett v. Merchants’ Nat. 
Bank, 32 Ark. 346. 

Ill.—Cobe y. Guyer, 86 N.W. 1088, 
237 Ill. 568 [rev 139 Ill.App. 580]; 
Hunter y, Hatch, 45 Ill. 178. 

Iowa.—Allen y, Fogg, 23 N.W. 643, 


66 Iowa 229. 


Md.—Carozza v. Federal Finance & 
@rediutiCon slot oA. 332, 149 Md. 223, 


43 A.L.R. 1 [cit Cyc]. 


Mass.—Bridge v. Hubbard, 15 Mass. 
96, 8 Am.D. 86. 


Mich.—Continental Nat. Bank of 
Chicago, Ill, v. Fleming, 134 N.w. 
656, 170 Mich. 624, 


Minn.—Exley vy. Berryhill, 33 N.W. 
567, 387 Minn. P82: Jordan =v. 
Humphrey, 18 N.W. 450, 31 Minn. 495. 


fee Ha v. Stearns, 3 N.H. 


N.J.—Berk v. Isquith Productions, 
131 A. 526, 98 N.J.Hq. 608: Kobrin v. 
Hull, 124 A. 365, 96 N.J.Eq. 41 [aff 128 
A. 921, 97 N.J.Eq. 546]; Boyd v. 
Engelbrecht, 36 N.J.Eq. 612; Taylor 
v. Morris, 22 N.J.Eq. 606 {Laff 22 N.J. 
Eq. 438]. 


N.Y.—Vickery vy. Dickson, 62 Barb. 
272; Standish v. Parmely, 1 Thomps. 
&C. 40 [aff 56 N.Y. 640]: Clark Vi 
Pe 11 N.Y.Super. 408 [aff 22 N.Y. 
3 : 

Ohio.—Riddle, Rutan & Kennedy vy. 
Canby, 2 Ohio Dec. (Reprint) 586, 4 
West.L.Month, 124, 


Pa.—Miller v. Irwin, 85 Pa. 376; 
Campbell v. Sloan, 62 Pa. 481; Reap 
v. Battle, 6 Kulp 423 [aff 26 A. 439, 
155 Pa. 265]. 


Va.—Coffman & Bruffy v. Miller & 
Co., 26 Gratt. (67 Va.) 698. 


Wis.—Lee v. Peckham, 17 Wis. 3838. 


[a] To establish defense of usury 
to bond, it is enough to show that the 
bond was substituted for a note which 
was usurious. When this fact ap- 
pears, the inference necessarily fol- 
lows that the taint entered into the 
substituted security, unless the con- 
trary is shown. Stanley v. Whitney, 
47 Barb. (N.Y.) 586. 


[b] Colorable substitution of note 
for wheat will not purge the usury in 
an original note retained. Dunning 
v. Merrill, Clarke (N.Y.) 252. 


[c] Other security substituted for 
usurious paper or given in renewal of 
it is, in general, void. Marchant vy. 
Dodgin, 2 Moore & S. 632, 28 E.C.L. 
519; Preston v. Jackson, 2 Stark, 2381, 
3 E.C.L. 392, 171 Reprint 632. 


97. U.S.—Walker v. Washington 
Bank, 3 How. 62, 11 L.Ed. 494. 

Miss.—Union Nat. Bank vy. Fraser, 
63 Miss. 231. 


upon the usurious transaction.®8 


[§ 223] (2) When New Security Contains Only 
Debt and Legal Interest. A note may be purged of 
its usury by compromise and settlement whereby the 
old obligation is abandoned and a new and valid 
one given instead.°® Hence, when a usurious obliga- 
tion is settled and abandoned, and a new security 
taken for the debt lawfully due with lawful interest 
thereon, such new security rests upon a considera- 
tion purged of usury, and is valid.} 
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The fact that 


Neb.—Farmers’ Bank v. Oliver, 76 
N.W. 449, 55 Neb. 774; Exeter Nat. 
Bank v. Orchard, 58 N.W. 144, 39 Neb. 
485; Knox y. Williams, 39 N.W. 786, 
24 Neb. 630, 8 Am.S.R. 220; Nelson 
v. Hurford, 9 N.W. 648, 11 Neb. 465. 


Dee Bang v. Morris, 22 N.J.Eq: 


N.Y.—Auburn Nat. Bank v. Lewis, 


75 N.Y. 516, 31 Am.R. 484 [rev 81 N. 
Ya, La 


Ohio.—Beals 


v. Lewis, 1 N.E. 641, 
43 Ohio St. 220. 


Pa.—Schutt v. Evans, 1 A. 76, 109 
Pa. 625; Overholt v. Mt. Pleasant 
Nat. Bank, 82 Pa. 490; Webster v. 


Smith, 36 Pa.Super. 281. 


wees Stanley v. Westrop, 16 Tex. 
98. Kobrin v. Hull, 124 A. 365, 96 


N.J.Eq. 41 [aff 128 A. 921, 97 N.J.Eq. 
546, and cit Taylor v. Morris, 22 N.J. 
Eq. 606 (aff 22 N.J.Eq. 438)]. 

99. King v. Smith, 218 N.w. 102, 
173 Minn. 524. 


1. Ga.—Thompson y. First State 
Bank, 26 S.E. 79, 99 Ga. 651; Bailey v. 
Lumpkin, 1 Ga. 392. 

Idaho.—Sanford v. Kunz, 71 P. 612, 
9 Idaho 29. 


Iowa.—Cottrell y. Southwick, 32 N. 
W. 22, 71 Iowa 50. 


Mass.—Clark y. Phelps, 6 Mete. 296. 


Mich.—Michigan Loan Ass’n of 
Jackson v. Cahill, 235 N.W. 182, 253 
Mich. 358, 74 A.L.R. 1181, 


Minn.—King vy. Smith, 218 N.W. 102, 
173 Minn. 524. 


N.J.—Blohm v. Hannan, 88 A. 622, 
82 N.J.Eq. 192 [aff 91 A. 1067, 83 N.J. 
Eq. 347, and expl Kobrin vy. Hull, 124 
A. 365, 96 N.J.Eq. 41]; Hoyt v. Bridge- 
water Copper Min. Co., 6 N.J.Eq. 253 
[aff 6 N.J.Eq. 625]. 

N.Y.—Sheldon y. Haxtun, 91 N.Y. 
124 [aff 24 Hun 196]; Cassebeer v. 
Kalbfleisch, 11 Hun 119. 

Or.—Teshner y. Roome, 210 P. 160, 
212 P. 478, 106 Or. 382 [cit Cyc}. 

‘Tex.—Rushing v... Citizens’ Nat: 
Bank of Plainview, (Civ.App.) 162 S. 
W. 460 [quot Cyc]. 

ire cerere v. Williams, 7 Vt. 
0. 


Va.—Coffman & Bruffy y. Miller, 26 
Gratt. (67 Va.) 698; Martin y. Hall, 
9 Gratt. (50' Va.) 8. 
ia ee v. Bassett, 20 Wis. 

iL 
ing.—Barnes 
184, 127 Reprint 1047, 


[a] Tlustration. — K, having a 
usurious first mortgage on defend- 
ants’ land for six thousand nine hun- 
dred and fifty dollars, surrendered this 
mortgage in return for six thousand 
dollars in cash and a second mortgage 
of fifteen hundred dollars, and per- 
mitted defendant to place an eighteen 
thousand dollar first mortgage on the 
land. It was held that the new mort- 
gage was based on a new considera- 
tion which effectively purged the ob- 
ligation of its usury. Blohm v. Han- 
nan, 88 A. 622, 82 N.J.Hq. 192 Laff 


v. Hendley, 2 Taunt. 
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the lender by such settlement retains the usury al- 
ready paid will not taint the new contract.? So 
when a note given in renewal of a note which origi- 
nal note is usurious because of contingent exces- 
sive profit therein eliminates the contingency pre- 
viously existing, such renewal note has been held to 
be valid and binding on the maker. 


[§ 224] (3) Partial Payment and Renewal for 
Balance Due. The validity of a new note taken for 
a balance due after partial payment of a usurious 
note depends upon whether or not the original obli- 
gation is abandoned. If the original note is regard- 
ed as discharged, and the new note, legal in itself, 
rests upon the equitable obligation to pay the bal- 
ance of the original debt as a sole consideration, it is 
valid;* but if the original obligation continues, and 
affords the consideration for the new note, the lat- 
ter partakes of the original usury.® 


[§ 225] (4) Original Obligation Divided on Re- 
newal. Usury is not expunged from an obligation 
by giving several renewal notes for a single origi- 
nal, the same consideration persisting.® This rule 
still holds although one note is given for the sum 
properly due and another for the usurious interest. 
Both are tainted, since they are both parts of one 


STA 1067.88. N.g.Hq. 347i]. 

[b] Collateral deposit for originai 
loan not validated.— Where a note was 
given as collateral for money bor- 


no 
usurious 
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paid at the legal rate, but there was 
restitution of prior payments of 
interest, 
therefor allowed on the principal sum 


[§§ 223-227 


usurious transaction.” 


[§ 226] (5) Change of Parties on Renewal—(a) 
In General. The question of whether a new obliga- 
tion in which third persons have become involved 
constitutes a novation so as to free the usurious 
transaction of its taint is a question of fact, as to 
whether the new obligation is executed for motives 
unaffected by the usurious consideration, and is in- 
tended to supersede or supplant the original secu- 
rity.8 Yet, where third persons have thus become 
involved in the transaction, the courts regard it with 
a favorable eye,® and, in the absence of explanatory 
evidence on the subject, on the coming of the new 
parties to the new obligation, in which the relation 
of the obligors is changed, there is a prima facie 
presumption of fact that there has been a novation 
of the original obligation?® notwithstanding it may 
be that the new obligation includes all or part of the 
usury involved in the prior transaction.** 


[§ 227] (b) New or Additional Debtors Accepted. 
So long as the original usurious consideration per- 
sists, the fact that a renewal note imposes liability 
upon new parties, or imposes different liability upon 
the original parties, does not free the original obli- 
gation from ‘usury,?? unless the facts are such as to 


189 S.W. 883, 172 Ky. 541; Kendall 
Va. Crouch; fi Saw 75S, 06 sey oo 
10 Ky.L. 993; Whinery v. Garrett, 
VS. Wis (85; ee Key eel Se 


nor any credits 


rowed at a usurious rate, and after- 
ward the usurious contract was re- 
scinded, and a note for the amount 
jent and legal interest substituted, 
and the collateral left as security on 
the substituted contract, it was held 
that, the original loan being void for 
usury, the collateral could not be held 
as security for the substituted con- 
tract. Dean v. Howell, Lalor (N.Y.) 
39. But see Martin v. Hall, 9 Gratt. 
(50 Va.) 8 (in which a deed of trust 
given to secure a usurious loan was 
held a valid security for a disinfected 
renewal). 

{[c] Exchange of notes. — Where 
notes bearing an illegal rate of in- 
terest offered by the debtor were lat- 
er, at the request of the creditor, be- 
fore he had received any benefits un- 
der them, changed to bear a legal rate 
and a collateral agreement in explana- 
tion of the changes was made, they 
were effectually purged of the taint of 
usury. Teshner v. Roome, 210 P. 160, 
212 P. 473, 106 Or. 382. 


{d] Note for principal only.— 
Under a statute rendering only the 
usurious excess void a usurious parol 
agreement affords no defense to an 
action on the note for the principal 
sum only. Bowers v. Douglass, 2 
Head (Tenn.) 376. 


[e] Sufficiency of consideration.— 
Where the original note bore interest 
at a rate which was lawful in the 
foreign state, its surrender furnishes 
a valid and legal consideration for the 
new note. Sheldon v. Haxtun, 91 N.Y. 
124 [aff 24 Hun 196]. 


2. Fowler v. Garret, 3 J.J.Marsh. 


(Ky.) 681; Postlethwait v. Garrett, 
3B. Mon, “Gksy.) 93455" Chadbourn -v. 
Watts, 10 Mass. 121;°6 Am.D.- 1100; 


Smith v. Stoddard, 10 Mich. 148, 81 
Am.D. 778; McConkey v. Petterson, 
44 N.Y.S. 286, 15 App.Div. 77. But 
see Wild v. Crum, 92 So. 252, 207 Ala. 
132 (where parties to a contract call- 
ing for the payment of usurious in- 
terest agreed that interest should be 


in accordance with Code [1907] § 4623, 
and some of the subsequent pay- 
ments of ‘interest were in excess of 
the legaI rates on the sum then due 
computed according to the require- 
ments of the statute, the contract for 
the payment of usurious interest was 
not purged by the subsequent agree- 
ment). 


3. Vermeule v. Vermeule, 
608, 95 Me. 138. 


: np tte Ss profit as usury see supra 

4 Kilbourn v. Bradley, 3 Day 
(Conn.),,356, 3 Am:D. 273 Chadbourn 
v. Watts, 10 Mass. 121, 6 Am.D. 100; 
Elizabeth State Bank v. Ayers, 7 N.J. 
Law 120, 11 Am.D. 5385. 


5. Hollan vy. American Bank of 
Commerce & Trust Co., 252 S.W. 359, 
159 -Ark. 141 feitCyela Cottrell’ vy: 
Southwick, 32 N.W. 22, 71 Iowa 50; 
Callanan v. Shaw, 24 Iowa 441; War- 
ren v. Crabtree, 1 Me. 167, 10 Am.D. 
51; Jacobsen vy. Bradley, 1 N.Y.S. 676, 
49 Hun 152. 


6 Holland vy. Chambers, 22 Ga. 
193; Postlethwait v. Garrett, 3 T.B. 
Mon. (Ky.) 345; Ticonic Bank vy. John- 
son, 31 Me. 414; Darling vy. March, 
22 Me. 184. 

7. Aiken v. Waco. State Bank, (Tex. 
Reo 16 S.W. 747, 4 Tex.App.Civ.Cas. 

8. Ruckdeschall vy. Seibel, 101 S.EB. 
425, 126 Va. 359. 


9. Ruckdeschall v. Seibel, supra; 
Drake’s Ex’r v. Chandler, 18 Gratt. 
(59 Va.) 909. 


10. Ruckdeschall y. Seibel, 101 S. 
E. 425, 126 Va. 359. 


49 <A. 


11. Ruckdeschall y. Seibel, supra. 
12. D.C.—King v. Curtin, 31 App. 
DiGi A283: 


te eines ee Ve Cooky li, lowe: 

Ky.—Taulbee v. Hargis, 191 S.W. 
320, 178 Ky. 433, Ann.Cas.1918A 762 
[quot Cyc]; Williams v. Eagle Bank, 


Md.—Carozza v. Federal Finance & 
Credit Co., 131 A. 332, 149 Md. 223, 43 
ALR. 1 Ecit, Cy el): 

Mass.—Bridge vy. Hubbard, 15 Mass. 
96, 8 Am.D. 86. 

Neb.—Bolen vy. Wright, 
185, 89 Neb. 116. 

N.Y.—Standish vy. Parmele, 56 N.Y. 
640 [aff 1 Thomps.&C. 40]; Vickery v. 
Dickson, 62 Barb. 272. 

Ohio.—Riddle v. Canby, 2 Ohio Dec. 
(Reprint) 586, 4 West.L.Month. 124. 


Va.—Ruckdeschall vy. Seibel, 101 S. 
E. 425, 126 Va. 359; Mathews’ Adm’r 
v. Traders’ Bank, 27 S-E.. 609. Com= 
pare Drake’s Ex’r v. Chandler, 18 
Gratt. (59 Va.) 909, 98 Am.D. 762 (in 
which it was held that where the 
maker of a usurious bond gave a sub- 
stitute bond therefor, on which he 
was only surety, the usury must be 
regarded as waived and the bond 
purged), 

See Bankers’ Discount Co. v. Cin- 
derella. Theatre Co., 203 N.W. 837, 231 
Mich. 168 (in determining the amount 
legally due on notes given for a loan 
and the amount due on notes given 
for a prior loan by a partnership, of 
which the president of the corpora- 
tion making the second loan was a 
member, the amount of insurance 
premium, which he knew was unlaw- 
fully included in prior notes, must be 
considered). 

[a] Note substituted for that of 
third person.—In an action against 
the maker of a note given as a sub- 
stitute for or in renewal of the note 
of a third person which he had guar- 
anteed, usury in the original note is 
a defense, if it has not been waived 
or purged. Whinery v. Garrett, 71 S. 
W. 855, 24 Ky.L. 1558. Laux v. Gilder- 
sleeve, 48 N.Y.S. 301, 23 App.Div. 352. 


[b] Renewal by accommodation 
indorser of usurious note.—Where an 
accommodation indorser on a usuri- 
ous note secures an extension by giv- 
ing his own note, the usury still in- 
heres in the new note, which is not a 


131 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number 
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constitute a novation.13 


[§ 228] (c)’ Renewal Made to New Creditor—aa. 
With Knowledge of Usury. If the renewal of a usu- 
rious note be made to a new party who takes the ob- 
ligation with full knowledge of the usury in the 
original note, such renewal is usurious in his hands.14 
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[§ 229] bb. Without Knowledge of Usury.?® 
When a debtor under a usurious obligation which 
has come into the hands of an innocent purchaser for 
value executes a new note to such third person the 
obligation will be deemed to have been purged of 
its taint of usury,'® and the fact that such purchaser 


novation. 
109 Pa. 62 

{c] Partner.—Usury may be plead- 
ed by one copartner who, for a con- 
Sideration, has assumed payment of 
a partnership debt and the debt of 
his copartner for which he was per- 
sonally liable as a member of the firm 
and as surety, although, after dis- 
solution of the partnership, he has re- 
newed the note tainted with usury, by 
the execution of one in his own name. 
ia v. Wright, 131 N.W. 185, 89 Neb. 

{d] Original obligor bound.—Al]- 
though obligation given in renewal 
of debt containing usury is signed by 
obligors other than those originally 
bound, all usury may be purged from 
the transaction, so long as the orig- 
inal obligor remains bound. Taulbee 
v. Hargis, 191 S.W. 320, 173 Ky. 433, 
Ann.Cas.1918A 762. 

13. Ala.—Rudisill Soil Pipe Co. v. 
Eastham Soil Pipe & Foundry Co., 
SUTSo.) 21:9) ) 2.10) Adak 145. 

Conn.—Kilbourn y. Bradley, 3 Day 
SuG.us Am" 2732 

Ky.—Williams v. 
eWeek BS SS PAam Key, 
Young, 11 Bush 393. 


Md.—Brown vy. Waters, 2 Md.Ch. 
201. 

Neb.—Gund v. Ballard, 103 N.W. 
309, 73 Neb. 547; Palmer v. Carpenter, 
73 N.W. 690, 53 Neb. 394. 

Pa.—Schutt v. Evans, 1 A. 76, 109 
Pa. 625. 

Va.—Ruckdeschall y. Seibel, 101 S. 
E. 425, 126 Va. 359. 

{a] Thus, if the maker of a usuri- 
ous note procures the bond of a third 
person to be substituted for it, prom- 
ising to pay the amount to the maker 
of the bond and afterward paying it, 
this is a waiver of the statute by him 
and the bond is valid. Wales v. Webb, 
5 Conn, 154; Drake vy. Chandler, 18 
Gratt. (59 Va.) 909, 98 Am.D. 762. 


ents v. Evans, 1 A. 76, 


Eagle Bank, 189 
541; Smith vy. 


{b]| Presumption of novation.— 
Ruckdeschall y. Seibel, 101 S.E. 425, 
126 Va. 359. : 

[c] Accommodaticii indorser.— 


Where a renewal note, with accom- 
modation indorsement not appearing 
on the original note, was executed for 
the same consideration as the origina] 


note, and where there was no new. 


consideration moving to the accom~ 
modation indorser for his confession 


of judgment for the balance due on | 


the renewal note, confession of judg- 


ment was not a novation of the orig-| 
inal debt, so as to purge it of usury. 
Ruckdeschall y. Seibel, 101 S.E. 425,| 


125 Va. 359. 
14 Ala.—Davis vy. Elba Bank & 


Trust Co., 114 So. 211, 216 Ala. 632;| 
Compton y. Collins, 73 So. 334, 197 | 


Ala. 642. 


Kan.—Robbins v. Muldrow, 18 P. 
64, 39 Kan. 112. 


Ky.—Taulbee v. Hargis, 191 S.W. 
320, 173 Ky. 433, Ann.Cas.1918A 762 
[quot Cyc]; 


Denham vy. Stone, 
Hinkson vy. Wigglesworth, 48 S.w. 
1079, 20 Ky.L. 1161. 
v. Ross, 9 Dana 593 (where the as- 
signee of the usurious note, who teok 
for value, but with knowledge of the 
usury, was induced to take the note by 


Shirley y. Stephenson, | 
47 S.W. 581, 104 Ky. 518, 20 Ky.L. 767; | 
7 J.J.Marsh. 176;| 


But see Goodloe | 


the maker’s assurance that it would 
,be paid, and took a renewal note in- 
cluding usury of the former note, 
which renewal note also bore usuri- 
ous interest, it was held that the mak- 
er should be relieved from the usury 
in the renewal note, but not that in 
the original note). 


Minn.—Lukens vy. Hazlett, 35 N.W. 
265, 37 Minn. 441. 
N.Y.—Dowe v. Schutt, 2 Den. 621. 


W.Va.—Crim v. Post, 23 S.E. 613, 
41 W.Va. 397. 


[a] Renewal to personal represen- 
tative, legatee, or heir of lender.— 
(1) A renewal made to the personal 
representative of a deceased lender is, 
of course, subject to the defense of 
usury as fully as if made to the lend- 
er himself. Steele v. Franklin, 5 N. 
H. 376; Raynolds v. Carter, 12 Leigh 
(39 Va.) 166, 387 Am.D. 642. (2) The 
Same rule applies to a legatee who 
took from the executor notes belong- 
ing to the estate, tainted with usury, 
and afterward received from the mak- 
ers new notes for them (Smith v. 
Broyles, 15 B.Mon. (Ky.) 461), (3) or 
to an heir at law who, without ad- 
ministration, takes possession of his 
ancestor’s choses, and receives re- 
newal obligations (Van Ausdal v. 
Potterf, 41 Ohio St. 677). But see Mc- 
Coy v. Stranathan, 24 Ohio St. 486 
(when a debtor of an estate, in set- 
tling with the executors, allowed usu- 
rious interest on his indebtedness, 
and gave his notes for the amount 
found due to a legatee, who accepted 
them in part payment of his legacy, 
it was held that the defense of usury 
was cut off by the settlement). 


[b] Assignee.—Where the assignee 
of a_usurious obligation takes it 
knowing that it embraces usury, and 
thereafter the obligor discharges it 
by executing a new note to the as- 
signee for the old note, the obligor 
is not estopped nor precluded from 
complaining of usury as against the 
payee in the new note. ‘Taulbee v. 
Hargis, 191 S.W. 320, 173 Ky. 433, 
Ann.Cas.1918A 762. 


[c] Mortgage made to a third per- 
son, the proceeds of which satisfied 
bank’s usurious mortgage, does not 
purge the bank’s mortgage of usury, 
where it appears that the third per- 
son’s mortgage was shortly taken up 
by the bank. Davis v. Elba Bank & 
Trust Co., 114 So. 211, 216 Ala. 632. 


[d]_ Usury not eradicated.— Where 
defendant on a bill for an accounting 
knew that complainant’s debt was 
usurious, and where nothing was said 
of usury and it was not eradicated 
from the account, the mere renewal 
of the debt did not purge it of usury. 
Compton vy. Collins, 73 So. 334, 197 
Ala. 642. 

15. Rights of bona fide holders of 
negotiable instruments generally see 
infra §§ 357-361. 

16. U.S.—Palmer v. Call, 7 F. 737, 
2 McCrary 522 [aff 6 S.Ct. 301, 116 U. 
S. 98, 29 L.Ed. 559]. 

Ala.—Jones v. Moore, 102 So. 200, 
212 Ala. 248; Masterson v. Grubbs, 70 
Ala. 406; Mitchell v. McCullough, 59 
Ala. 179; Cameron v. Nall, 3 Ala. 158. 


Conn.—Houghton y. Payne, 26 Conn. 
396. 

Ky.—Taulbee y. Hargis, 191 S.w. 
320, 173 Ky. 438, Ann.Cas.1918A 762 


[quot Cyc]; Stone v. McConnell, 1 
uv. 54. 


N.Y.—Weaver Hardware Co. v. 
Solomovitz, 139 N.E. 353, 235 N.Y. 
321; Treadwell v. Archer, 76 N.Y. 
196 [rev 10 Hun 73]; Jackson v. Fas- 
sitt, 33 Barb. 645, 12 Abb.Pr. 281, 21 
How.Pr. 279; Smalley v. Doughty, 19 
N.Y.Super. 66; Armstrong vy. Mid- 
daugh, 133 N.Y.S. 647, 74 Mise. 45; 
Barber v. Ketchum, 7 Hill 444: Kent 
v. Walton, 7 Wend. 256; Powell v. 
Waters, 8 Cow. 669; Aldrich y. Reyn- 
olds, 1 Barb.Ch. 43; Brinckerhoff v. 
Foote, Hoffm. 291; Smedberg v. Whit- 
tlesey, 3 Sandf.Ch. 320. 


Pa.—Macungie Sav. Bank v. Hot- 
tenstein, 89 Pa. 328. 


Tex.—Smith v. White, 
25 S.W. 809. 


Eng.—Cuthbert .v. Haley, 8 T.R. 
390, 101 Reprint 1450; Mllis v. Warnes, 
Cro. Jac. 33, 79 Reprint 26. See also 
Witham v. Lee, 4 Esp. 264, 170 Re- 
prints] 13% 


[a] Renewal note payable to third 
person.—A renewal of a note void for 
usury, when made to the lender, is 
none the less void because made pay- 
able to a third person; nor will this 
renewal note be enforceable if trans- 
ferred to the third person designated 
as payee, although taken for value, 
and without knowledge of the usury. 
Treadwell v. Archer, 76 N.Y. 196 [rev 
HOP Eun fies 


[b] New note given to transferee 
of usurious note.—(1) Where a note 
affected with usury has been trans- 
ferred to a bona fide purchaser, and 
the debtor thereafter gives such pur- 
chaser a new security for the debt 
and takes up the note, he will not be 
allowed to set up. usury in action on 
the new security. Cuthbert y. Haley, 
8 T.R. 390, 101 Reprint 1450. (2) But 
it is otherwise where the new security 
is given to the same person. Tuthiil 
v. Davis, 20 Johns. (N.Y.) 285; Pres-. 
ton v. Jackson, 2 Stark. 237, 3 E.C.L. 
392, 171 Reprint 632. (3) Where an 
innocent party, without knowledge 
that an obligation contains usury, 
purchases it for value, and the obligor 
discharges it by executing a new note 
to the holder, a new debt is created, 
and the consideration for a new note 
is valid, although the usury from the 
old debt was carried over into it, and 
the obligor has no action against the 
payee for such interest. Taulbee v. 
Hargis, 191 S.W. 320, 173 Ky. 433, 
Ann.Cas.1918A 762. 


[ce] Security— (1) Where a mort- 
gage was executed to secure notes 
for money loaned and any renewals 
thereof, and the taint of usury 1n the 
notes had been purged by their dis- 
count with an innocent bank which 
subsequently took renewal notes for 
the original notes, the mortgage was 
valid security of the renewal notes 
in favor of the bank. Weaver Hard- 
ware Co. v. Solomovitz, 139 N.E. 353, 
235 N.Y. 321. (2) Where notes se- 
cured by mortgage had been purged 
of usury by their assignment to an 
innocent bank before mechanic’s liens 
attached, the fact that the mortgage 
was not formally assigned to the bank 
until after the liens had attached was 
immaterial, since the assignment only 
formally carried out the rights which 
the bank had secured without formal 
assignment. Weaver Hardware Co, Vv. 
Solomovitz, supra. 


(Civ.App.) 
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was apprised of the usury after he became the hold- 
er and before the new security was given does not 
affect the operation of the rule.!? 


[§ 230] e. Usurious Debt as Consideration for 
Conveyance.'® Where, as the whole or a part of the 


USURY 


7 


[§§ 229-233 


consideration for the conveyance of land, the gran- 
tor accepts for cancellation his own usurious notes, 
he will be deemed to have waived his right to com- 
plain of the usury, and the title to the land conveyed 
will be unaffected by the usury.?® 


V. RIGHTS AND REMEDIES OF PARTIES”? 


[§ 231] A. In General.* Since usury is purely a 
creature of statute, it necessarily follows that in de- 
termining the rights and remedies of the parties to 
a usurious transaction courts of law must look to the 
provisions of the statute applicable in each particu- 
lar jurisdiction.?! But courts of equity when called 
upon to adjust the rights of the parties to such a 
contract exercise a much wider discretion in the 
effort to work out justice.?? 


[§ 232] B. Lender’s Right To Recover under 


Usurious Contract—l. When Statute Declares Usu-* 


rious Contracts Void. As a general rule, when the 
lender seeks to enforce a usurious contract declared 
by the statute to be void,?? no action can be main- 
tained thereon either at law?4 or in equity.?° The 
statute of usury is as binding in a court of equity 
as at law,?® except in cases where the borrower asks 
the assistance of a court of equity, and then the court 


17. Smedberg v. Simpson, 4 N.Y. 
Super. 85. 
18. Effect of usury on executed 


of 


rious contract is illegal and the payee 
a note pledged to secure 
tainted with usury may 


will compel him to do equity, by paying the principal 
and the legal interest.27_ In some jurisdictions, how- 
ever, a statute making usurious transactions void 
has been construed as authorizing the lender to re- 
cover the principal loaned. 


Waiver of borrower’s rights.2® A person agree- 
ing to pay usury is not compelled to avail himself of 
the statute which permits him to annul the agree- 
ment;*° hence, if he is sued on the debt and makes 
default, the judgment is good notwithstanding the 
usurious agreement.*+ 


[§ 233] 2. When Statute Forfeits All Interest. 
When the statute declares that the penalty of usury 
shall be the forfeiture of all interest contracted to 
be paid, the lender has a right of action on the usu- 
rious contract,?2 and may, in such action, recover 
the sum actually loaned or paid,** but can recover 


Train v. Collins, 2 Pick. (Mass.) 145. 


contracts see supra § 183. 

19. Ga.—Clark y. Thompson, 25 S. 
BE. 247, 99 Ga. 221; Barfield v. Jeffer- 
son, 2 S.H. 554, 78 Ga. 220; Harris v. 
Hull, 70 Ga. 831; Hicks v. Marshall, 
60 Gaee tld. 


Ind.—Butler v. Myer, 17 Ind. 77. 


Me.—Hale v. Jewell, 7 Me. 435, 22 
Aine 212% 


N.Y.—Denn y. Dodds, 1 Johns.Cas. 
158. } 


S.cC.—Anonymous, 2 
(dictum), 


Tex.—Webb v. Galveston, etc., Inv. 
COOrei ora; obo, on) Pex. C1lyeAppwib ld 
(where usurious notes received in 
part payment of purchase, and re- 
newed, were held to taint the whole 
contract). 


But see Davis v. Elba Bank & Trust 
Co., 114 So. 211, 216 Ala. 632 (where 
the mortgagee obtains equity of re- 
demption on sole consideration of 
mortgage debt tainted with usury, it 
is prima facie oppressive and void- 
able at the suit of the mortgagor). 


Waiver of usury by payment see 
infra § 258. 


20. Cross references: 
Criminal responsibility see infra §§ 
4 16. 


S.C.Eq. 333 


Rights and remedies: 
Against national banks see Banks 
and Banking § 773 et seq. 
In respect of penalties and forfei- 
tures see infra §§ 384-412. 
OE eag persons see infra §§ 314— 


21. Farwell v. Meyer, 35 Ill. 40; 
Slack v. Greenville First Nat. Bank, 
44 S.W. 354, 19 Ky.L. 1684; Hunting- 
ton v. Westerfield, 44 So. 317, 119 La. 
615. 

[a] In Missouri the statute de- 
clares a pledge given to secure a usu- 


from pledgee, who obtained no inter- 
est in, lien on, or title to it. 
Missouri Trust Co. v. Smith, 247 S.W. 
241, 213 Mo.App. 106. 


[b] In Utah, under Comp. L. (1997) 
§§ 1241x2 and 1241x8, one pledging 
property to secure a usurious loan 
after paying more than the amount 
borrowed has a right of action to re- 
cover the property pledged. Conner 
Ve. omith, 169 %P 31583 51 Utah» 129. 


[c] Substitution of different agree- 
ment.—Where an agreement as made 
is not enforceable under the statute 
because of usury, the court will not 
reduce the rate of ‘interest to that al- 
lowed by law, and then enforce it. 
Farwell v. Meyer, 35 Ill. 40. 


22. See infra § 286 et seq. 
23. See statutory provisions. 


24 Ark.—Leonhard v. Flood, 
S.W. 781, 68 Ark. 162. 


Conn.—Kruzansky v. Scombul, 155 
A. 836, 118 Conn. 569. 


Ind.—Fowler vy. Throckmorton, 6 
Blackf. 326. 


Md.—Carter v. Dennison, 7 Gill 157; 
Trumbo v. Blizzard, 6 Gill & J. 18. 

Mass.—Train v. Collins, 2 Pick. 145. 

Minn.—Ormund vy. Hobart, 31 N.W. 
213, 36 Minn, 306. 

N.Y.—Machimowitz v. Fine, 119 N. 
Y.S. 666. 

Porto Rico.—Hermanos y. Iglesias, 
8 Porto Rico 220. 


Tenn.—Jackson y. Collins, 2 Heisk. 
ae Thompson vy. Collins, 2 Head 


56 


[a] Notes of third parties as part 
of consideration.—When the statute 
declares the contract void, the lender 
will not be allowed to recover any 
part of the consideration for the usu- 
rious promise, even though it may 
have been in part something other 
than money, as notes of third parties. 


*By ALBERT DEFOREST TYLER (§§ 231-278). 


a note 25. See infra § 247. 
replevy it} 96. Ballinger v. Edwards, 39 N.C. 
Central | 449- 
27. See infra §§ 242-246. 
28. Go Chioco v. Martinez, 45 


Philippine 256, 270. 


“The nullity of a usurious loan pro- 
vided in the law means only that the 
lender cannot demand payment of the 
stipulated usurious interest.” Go 
Chioco v. Martinez, supra. 


29. Waiver of right to set up 
usury as defense see infra § 258. 

30. Chapin v. Thompson, 89 N.Y. 
270 [mod 23: Hun 12]. 


31. Chapin v. Thompson, supra. 


32. Bank of Union vy. Redwine, 88 
SB S785 lid N.C. boo. 


33. U.S.—Kesner y. Trigg, 98 U.S. 
50, 25 L.Ed. 83. 


Ala.—Irby v. Commercial Nat. 
Bank, 82 So. 478, 203 Ala. 228; Miller 
v. Graham, 72 So. 87, 196 Ala. 230. 


pO Sm ba v. Brashears, 4 Ark. 


Cal.—Rice v. Dunlap, 270 P. 196, 
205 Cal. 133; Haines vy. Commercial 
Mortgage Co., 254 P. 956, 255 P. 805, 
200 Cal. 609, 53 A.L.R. 725; Moore v. 
Russell, 300 P. 479, 114 Cal.App. 634. 


Fla.—Wilson v. Conner, 142 So. 606. 


Ga.—Stewart v. G. L. Miller & Co., 
132 S.E. 535, 161 Ga. 919, 45° A.ILR. 
559; Tenille Banking Co. v. Quinn, 
118 S.1. 644, 156 Ga. 159 [answers con- 
formed. to 118 S.E. 778, 30 Ga.App. 
678}; Lanier v. Cox, 65 Ga. 265; Pad- 
te v. Jones, 129 S.E. 109, 34 Ga.App. 


Ijl.—Stanley v. Chicago Trust, etc., 
Bank, 61 Ill.App. 257 [aff 46 N.B. 273, 
165 Ill. 295]; Willetts v. Wheelér, 33 
Ill.App. 629. 


Ind.—Haas v. Flint, 8 Blackf. 67. 
Ky.—Roby v. Sharp, 6 T.B.Mon. 375. 
La.—Coxe v. Rowley, 12 Rob. 273. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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no interest,’ and any payments already made on the 


USURY 


usurious contract will be credited as payments on the 


Mich.—Bankers’ Discount Co. v. 
Cinderella Theatre Co., 203 N.W. 837, 
231 Mich. 168; Eames v. Barber, 158 
N.W. 218, 192 Mich. 1; George N. 
Fletcher & Sons v. Alpena Cir. Judge, 
99 N.W. 748, 136 Mich. 511. 

Miss.—Great Southern Land Co. v. 
Valley Securities Co., 137 So. 510, 162 
Miss. 120, 82 A.L.R. 405. 
piper Nesey v. Ockington, 16 N.H. 

Okl.—Union Say. Ass’n y. Cummins, 
190 P. 869, 78 Okl. 265. 


Tex.—Watson y. Aiken, 55 Tex. 536. 


Wash.—Home Savings & Loan 
Ass’n v. Sanitary Fish Co., 286 P. 76, 
156 Wash? 80. 

Wis.—Root y. Pinney, 11 Wis. 84. 

[a] “Actual principal sum _  re- 
ceived,” as used in a statute limiting 
the amount of recovery on a usuri- 
ous contract, means the actual 
amount which the lender turns over 
to the borrower when the note is 
signed. Wilson v. Conner, (Fla.) 142 
So. 606; Pervis v. Frink, 54 So. 862, 
61 Fla. 712; Purvis v. Frink, 49 So. 
1023, 57 Fla. 519. 


{b] In New York, under L. (1882) ¢ 
409 and L. (1892) ec 689, private bank- 
ers forfeit only the interest on usuri- 
ous loans. Hawley v. Kountze, 38 N. 
Y.S. 327, 16 Mise. 249 [rev on other 
grounds 39 N.Y.S. 897, 6 App.Div. 
217]. See In re Wilde’s Sons, 133 F. 
562 (recognizing rule). : 

34 U.S.—Carter v. Carusi, 5 S.Ct. 
281, 112 U.S. 478, 28 L.Ed. 820; Barrett 
v. Aplington, 2 F.Cas.No. 1,045. 

Ala.—Gardner v. Ruffner, 91 So, 
580, 206 Ala. 666; Miller v. Graham, 
72 So. 87, 196 Ala. 230; Barclift v. 
Fields, 41 So. 84, 145 Ala. 264; Brad- 
ford v. Daniel, 65 Ala. 133; Saltmarsh 
v. Planters’, etc., Bank, 17 Ala. 761; 
Gulfport Fertilizer Co. v. Jones, 73 
So. 145, 15 Ala.App. 280; Stewart v. 
Sample, 62 So. 338, 8 Ala.App. 663 
[mod 64 So. 36, 185 Ala. 216]. 

Dak.—Wood v. Cuthbertson, 21 N. 
W. 3, 3 Dak. 328. 

Fla.—Benson y. First Trust & Sav- 
ings Bank, 134 So. 493 [mod 142 So. 
887, adhered to 145 So. 182]; Pervis 
v. Frink, 54 So. 862, 61 Fla. 712; Lyle 
v. Winn, 34 So. 158, 45 Fla. 419. 

Ga.—Bank of Lumpkin v. Farmers’ 
State Bank, 132 S.E. -221, 161 Ga. 801 
[rev 126 S.E. 280, 33 Ga.App. 117]; 
Lilly v. De Laperiere, 76 Ga. 348; 
Bailey v. Lumpkin, 1 Ga. 392; Bag- 
ley v. Hinesville Bank, 111 S.E. 216, 
28 Ga.App. 400. ? 

Idaho.—Finney v. Moore, 74 P. 866, 
9 Idaho 284. 

Ij1.—Mallin vy. Wenham, 70 N.E. 564, 
209, 11.252, J01-Am.S:R.. 233, 65 TR. AG 
602 [aff 1038 Ill.App. 609]; Mitchell v. 
Lyman, 77 Ill. 525; Snyder v- Gris- 
wold, 37 Ill. 216; Mapps v. Sharpe, 
32 Ill. 18; Lucas v. Spencer, 27 Ill. 
15; National Contract Purchasing 
Corporation v. McCormick, 264 ik 
App. 63; Stocker v. Leonard Machin- 
ery & Tool Co., 231 TllApp. 206; 
Samuel v. Coles, 203 I1LApp. 


gerber v. Mayer, 6 Ill.App. 350. But 
see Nichols v. Stewart, 21 Ill. 106 
(holding that debtor is bound to pay 
no more than principal and legal in- 
terest, no matter what the terms of 
the contract may be). 

Ind.—Justice v. Charles, 1 Ind. 32; 
Fugate v. Ferguson, 1 Blackf. 366. 

Iowa.--_Lombard v. Gregory, 47 N. 
W. 298, 81 Iowa 569. 


Ky.—Alves v. Henderson Nat. Bank, | 


9 S.W. 504, 89 Ky. 126, 12 Ky.L. 69; 
Evans v. Chapel, 13 Bush 121; Slack 
v. Greenville First Nat. Bank, 44 S. 


358; | 
Bishopp v. Blair, 90 Ill.App. 64; Roth-| 


W. 354, 19 Ky.L. 1684. 


La.—Campbell & Strong v. Hilliard, 
15 La.Ann. 537; Crane v. Beatty, 15 
La.Ann, 329; Hynes v. Cobb, 2 La. 
Ann. 363; Clark v. Harvey, 9 La.A. 
(Orleans) 275; W. W. Page & Son v. 
Russell, 7 La.App. 129. 


Mich.—Bankers’ Discount Co. v. 
Cinderella Theatre Co., 203 N.W. 837, 
231 Mich, 168; Leach v. Dolese, 153 
N.W. 47, 186 Mich. 695, Ann.Cas.1917A 
1182; George N. Fletcher & Sons v. 
Alpena Cir. Judge, 99 N.W. 748, 136 
Mich, 511, . 


Minn.—Allen y. Cooling, 200 N.W. 
849, 161 Minn. 10. 


Miss.—Commercial Bank v. Auze, 
21 So. 754, 74 Miss. 609; Newman v. 
Williams, 29 Miss. 212; Grand Gulf 
Bank y. Archer, 16 Miss. 151; Plant- 
ers’ Bank yv. Sharp, 12 Miss. 75, 43 Am. 
D. 470. See Ford v. Vicksburg Water- 
works Co., 59 So. 880, 102 Miss. 717, 
43 L.R.A.N.S. 63 (refusing to apply 
statute providing for forfeiture of all 
interest for usury contracted’ for or 
received to case of penalty imposed 
by water company for late payment 
of bill). 

Mo.—Citizens’ Nat. Bank v. Donnell, 
94 S.W. 516, 195 Mo. 564; Ferguson v. 
Soden) i 10 Siwey 727 DLT Mos 1208133 
Am.S.R. 512. 

Neb.—Detweiler v. Forman, 235 N. 
W. 330, 120 Neb. 780. 

N.J.—Leipziger v. Van Saun, 53 A. 
1, 64 N.J.Eq. 37; Friedman v. Kauf- 
man, 158 A. 761, 10 N.J.Misc. 252. 

N-Y.—Union Nat. Bank v. Chapman, 
39 N.Y.S. 1051, 7 App.Div. 450; Metro- 
politan Trust Co. v. Truax, 122 N.Y, 
S. 739,67 Mise. 588. 


N.C.—Pugh v. Scarboro, 156 S.E. 
149, 200 N.C. 59; Ripple v. Mortgage 
& Acceptance Corporation, 137 S.E. 


156,,193 N.C. 422; Sloan v. Piedmont 
Fire Ins. Co., 128 S.E. 2, 189 N.C. 690; 
Waters v. Garris, 124 S.B. 334, 188 
N.C. 305; Ragan v. Stephens, 100 S.E. 
196, 178 N.C. 101; Williams v. First 
Nat. Bank, 76 S.E. 531, 161 N.C. 49; 
Ervin vy. Virst Nat. Bank, 76 S.E. 529, 
161 N.C. 42; Faison v. Grandy, 36 S. 
M27 6s 126 N.C. 82: oSmithev.. Old 
Dominion Building & Loan Ass’n, 26 
S.E. 41, 119 N.C. 249; Ward v. Sugg, 
LSS Wie 13) IN; Cs 489, Oa RAN 
280; Erwin v. Morris, 49 S.E. 53, 137 
N.C. 48; Moore v. Beaman, 16 S.E. 
INT, LED IN CY 328i [atl 17) SUB 676, 112 
N.C. 558 and expl Hughes v. Boone, 9 
S.H, 286, 102 N.C. 137: Webb v. 
Bishop, 7 S.E. 698, 101 N.C. 99 (in 
both ef which the court recognized 
that the penalty of forfeiture of all 
interest under Act [1866] ¢c 24 was 
still in force, as to a contract made 
under its operation, but held that the 
right added by the act of 1876-1877, 
to recover back interest paid, which 
by the parties themselves had been 
applied as interest, could not apply to 
contracts made prior to its passage) ]; 
Coble vy. Shoffner, 75 N.C. 42. 
N.D.—Person v. Mattson, 156 N.W. 
780, 33 N.D. 49, Ann.Cas.1918A 747. 


Okl.—Midland Savings & Loan Co. 
vVeeMicoll 1839 P) Vou 76 Olle 2% 


Philippine.—Go Chioco v. Martinez, 
45 Philippine 256, 278 [cit Cyc]. 


Tex.—Galveston, etc, Inv. Co. v. 


| Grymes, 63 S.W. 860, 64 S.W. 778, 94 


Tex. 609 [aff (Civ.App.) 50 S.W. 467]; 
Sheffield v. Gordon, 34 Tex. 530; Cain 
v. Bonner, (Civ.App.) 149 S.W. 702 
[aff 194 S.W. 1098]; Taylor v. Shel- 
ton, 134 S.W. 302, 63 Tex.Civ.App. 
626. 


Va.—Ruckdeschall v. Seibel, 101 S. 
E.. 425, 126 Va. 359; Greer v. Hale, 
are 873, 95 Va. 5338, 64 Am.S.R. 
814. 
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amount legally due, that is, on the principal.?5 This 


Wash.—Jason vy. Sandros, 10 P.(2d) 


eye 168 Wash. 87. 


[a] Rule applied.—One who loan- 
ed two thousand dollars to a corpora- 
tion, taking a mortgage upon the cor- 
porate property for such amount, but 
retaining five hundred dollars of the 
amount as a bonus, can only enforce 
his security for the one thousand five 
hundred dollars actually advanced. 
Scheidell v. Llewellyn Realty Co., 177 
N.Y.S. 529. 

[b] What is sufficient “charging.” 
—Under Acts (1876) c 91 § 3, making 
it a forfeiture of all interest to charge 
usurious rates, the mere entry on ac- 
count and subsequent presentation of 
a usurious claim is nota charging of 
a usurious rate, within such provision, 
Grant v. Morris, 81 N.C. 150. 


[c] In South Carolina, where a 
new note was usurious because in- 
terest on a prior ten per cent note 
included in the new note was com- 
pounded at ten per cent without a 
prior written agreement to pay com- 
pound interest, the payee could re- 
cover Simple interest on the amount 
of the old note at 10 per cent to the 
date of the new note, for in Civ. Code 
(1912) § 2519, providing, in case of 
usury, such portion of the original 
debt as shall be due shall be recov- 
ered ‘‘without interest” or costs, the 
quoted words apply to interest on 
the second or tainted note, and not 
to lawful interest on the prior or un- 
tainted note. Lewis v. Dunlap, 100 
S.E. 170, 112 S.C. 544. See Whrhardt 
v. Varn, 29 S.E. 225, 51 S.C. 550 (hold- 
ing that where usury existed as to in- 
terest after maturity of bond all in- 
terest after maturity was forfeitéd). 


35. Ala.—Davis v. Elba Bank & 
Trust Co., 114 7Son\2it) 216 Avamoees 


Cal.—Haines v. Commercial Mort- 
gage Co., 254 P. 956, 255 BP. 805, 200 
Cal. 609, 53 A.L.R. 725; Moore v. Rus- 
sell, 300 P._479, 114 Cal.App. 634. 

Conn.—Rogers v. Buckingham, 33 
Conn. 81. 

Ga.—Atlanta Sav. Bank v. Spencer, 
33 S.E. 878, 107 Ga. 629. 


Ky.—Cram! vioiDoans. UW), Koy. bs: 833; 
ree v. Naunheim’s Adm’r, 7 Ky.L. 


Mo.—Seaver v. Ray, 119 S.W. 527, 
137 Mo.App. 78. 

Neb.—Detweiler v. Forman, 235 N. 
W. 330, 120 Neb. 780; Brewster v. 
Ainsworth Bank, 61 N.W. 94, 43 Neb. 
79; Doyle v. Holland, 57 N.W. 989, 39 
Neb. 87; New England Mortg. Secu- 
rh Co. v. Aughe, 11 N.W. 753, 12 Neb. 


N.C.—Williams v. First Nat. Bank, 
76 S.E. 581, 16% N.C. 49; Ervin v; 
ies Nat. Bank, 76 S.E. 529, 161 N. 

But see Kendall v. Vanderlip, 13 D. 
C. 105 (but where money has been 
paid expressly as usurious interest, 
the court will not make a different 
application of the money, and will 
not apply it to payment of the princi- 
pal and legal interest). 

[a] In Washington, (1) under the 
statute, if the lender contracts for 
usurious interest, he shall recover 
only his principal loan less. the 
amount of interest so contracted to 
be paid. But if he actually receives 
usury, twice the amount so received 
is deducted from the principal. In- 
land Trading Co. v. Edgecombe, 106 P. 
768, 57 Wash. 257; Libert v. Unfried, 
91 P. 776, 47 Wash. 186. (2) Such 
interest is computed to the date of 
the final decree. Boyd v. Hutton, 210 
P. 33,121 Wash. 685; H. A. & lL. D. 
Holland Co. v. Aitken, 167 P. nO Pe 
Wash. 107. (3) Where a judgment on 
a usurious contract has been appeal- 
ed and reversed and remanded with 
directions to allow an offset of all ac- 
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rule holds good so long as any part of the debt re- 
mains unpaid, even though the statute makes no pro- 
vision for recovering again wsurious interest vol- 
untarily paid.?® When the usury inheres only in a 
renewal note given for principal and interest of a 
previous valid note, it is manifest from principles 
heretofore stated®* that the subsequent usury can- 
not defeat the lender’s right to recover principal and 
interest due on the valid note at the time of the usu- 
vious renewal.*8 Where a debtor executes a note 
and mortgage for a loan of money at a lawful rate 
of interest, and, at its maturity, enters into a new 
contract with the lender for a further extension of 
the loan, which is tainted with the vice of usury, 
and the lender, by agreement, retains the note and 
mortgage as collateral security to the usurious con- 
tract, in a suit to enforce the mortgage security the 
lender i is restricted in his recovery to the amount due 
on the indebtedness at the time of making the usuri- 
ous contract, after which all interest is, by force 
of the statute, forfeited.*® 


Interest after maturity of debt. Under some stat- 
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[§§ 233-234 


of the obligation is forfeited, interest at the legal 
rate after maturity is recoverable.t° Under others 
it is held that all interest accrued, as well after as 
before maturity, is forfeited.*? 


Right to recover attorney’s fee. Where the stat- 
ute expressly provides that the lender, in an action 
on a usurious obligation, shall receive only the prin- 
cipal sum, and a mortgage is tainted with usury, the 
mortgagee cannot, on foreclosure, recover attorney’s 
fees provided for in the mortgage;** but it is oth- 
erwise where the wording of the statute is such as 
impliedly to prohibit the enforcement of such a pro- 
vision. ** 


Interest on judgment recovered. If judgment is 
rendered for the principal sum only, it will bear in- 
terest at the legal rate from the date of its rendi- 
b1One = 


[§ 234] 3. When Statute Forfeits Only Usurious 
Excess. Where the statute makes usurious contracts 
illegal only to the extent of the interest exacted in 
excess of the legal rate, a usurious lender may re- 
cover the principal sum actually loaned with legal in- 
terest thereon*® after deducting usurious. interest 


utes it is held that, while all interest before maturity 


crued and unpaid interest, the inter- 
est deduction will be computed from 
the time of the final judgment on re- 
mand. Peter v. Boling, 258 P. 467, 144 
Wash. 652. 


{b] In New Mexico.—Under L. 
(1919) ¢ 162 §§ 1, 2, in suit on usuri- 
ous note, defendant can recover his 
costs, and amount of recovery by 
plaintiff is limited to principal of note 
Jess amount of interest unpaid, com- 
puted to date of decree. Simmons v. 
Stern, 9 F.(2d) 256. 


[ec] Where there is no express 
agreement that payments made on a 
loan be applied otherwise than in the 
manner the law would direct, each 
payment will be applied first to dis- 
charge the interest due upon the en- 
tire debt at the time of such payment, 
any excess being applied in discharge 
of the principal, so that any sum re- 
maining unpaid after full payment of 
principal and legal interest is usury 
and subject to the statutory forfei- 
ture. Atlanta Sav. Bank v. Spencer, 
33 S.E. 878, 107 Ga. 629. 


[d] Amount loaned.—The princi- 
pal from which deductions as forfei- 
tures must be made is the amount 
actually loaned, and not the amount 
appearing on the face of the note. 
Jason v. Sandros, 10 P.(2d) 995, 168 
Wash. 87; Home Savings & Loan 
Ass'n v. Sanitary Fish Co., 286 P. 76, 
156 Wash. 80. 


Application of payments generally 
see infra §§ 260-263. 


36. Smith v. Stoddard, 
148, 81 Am.D. 778. 

{a] In Tllinois (1) usurious inter- 
est voluntarily paid cannot be recov- 
ered back by the debtor. See infra § 
264. (2) But so long as any part of 
the debt remains unpaid, the debtor 
may, in an action against him on the 
usurious contract, insist upon the de- 
duction of the usury (Cook v. Wolf, 
129 SNE. 9556) (296) Tl 275 Cobe)\ v. 
Guyer, 86 N.B. 1088, 237 Ill. 568 [rev 
139 Ill.App. 580]; Harris v. Bressler, 
10 N.B. 188, 119 Ill. 467; Payne v. 
Newcomb, 100 Ill. 611, 39 Am.R. 69; 
Jenkins v. International Bank of Chi- 
cago, 97 Ill. 568; Mitchell v. Lyman, 
47 Til. 525; House v. Davis, 60. Ill. 
3867; Saylor v. Daniels, 37 Ill. 331, 87 
Am.D. 250; Booker v. Anderson, 35 


10 Mich. 


Ill. 66; Farwell v. Meyer, 35 Ill. 40; 
Matthias v. Cook, 31 Il]. 83; Central 
Life Ins. Co. of Illinois v. Sawiak, 
262 Ill.App. 569; Anna Loan & In- 
vestment Co. v. Dorris, 258 I1l.App. 
230 lati 174 NE 865,. 342 11. 56%, 
74 A.L.R. 968]; Lobdell v. Williams, 
255 I1l.App. 489; Knight v. Seney, 211 
Ill. App. 324), (3) and only the $al- 
ance of the principal remaining after 
the application on such principal of 
all payments, whether of principal or 
interest, can be recovered (Cobe y. 
Guyer, 86 N.E. 1088, 237 Ill. 568 [rev 
139 Ill.App. 580]; Harris v. Bressler, 
10 N.B. 188, 119 Ill. 467 [aff 19 Tl. 
App. 4301: Mitchell v. Lyman, 77 Il. 
525; Reinback v. Crabtree, 77 Ill. 182; 
Driscoll v. Tannock, 76 Ill. 154; Stein 
v. Goldsmith, 44 Ill.App. 108). 


37. See supra § 196. 
38. Pratt v. Wallbridge, 16 Ind. 
147; Harp v. Chandler, 32 S.C.L. 461. 


39. Chicago- Lumber Co. v. Ban- 
croft, 89 N.W. 780, 64 Neb. 176, 57 L. 
R.A. 910 


40. 
363; 
293 
879). 


[a] Thus, under a statute which 
provides that usurious contracts shall 
be void only as to the interest re- 
Served or taken, when a note dis- 
counted at a usurious rate was not 
paid at maturity, the maker was held 
obliged to pay legal interest from the 
date of maturity on the sum actually 
received, as damages for its deten- 
tion. Fisher v. Bidwell, 27 Conn. 363. 


41. Uniontown First Nat. Bank v. 
Stauffer, 1 F. 187 (under National 
Banking Act); Blodgett v. Rhein- 
schild, 206 P. 674, 56 Cal.App. 728: 
Stein v. Goldsmith, 44 Ill.App. 108; 
Bressler v. Harris, 19 I1l.App. 430 [aff 
10 N.E. 188, 119 Ill. 467]; Alves v. 
Henderson Nat. Bank, 9 S.W. 504, 89 
Ky. 126, 12 Ky.L. 69; Rudd v. Plant- 
ers’ Bank, 78 Ky. 513; Slack v. Green- 
ville First Nat. Bank, 44 S.W. 354, 19 
Ky.L. 1684; Maynard vy. Hall, 66 N.W. 
715, 92 Wis. 565. 

42. Land Mortg., etc., Co. of Amer- 
ica v. Gillam, 26 S.B. 990, 29 S.E. 203, 
49 S.C. 345. 

43. Skinner v. Southern Home 
Bldg., etc., Assoc., 85 So. 67, 46 Fla. 


Hisher v. Bidwell, 27- Conn. 
Richards v. Bippus, 18 App.D.C. 
(construing Code §§ 7138, 715, 


547; Ramsey v. Thomas, 38 S.W. 259, 
14 Tex.Civ.App. 431. 


44. Finney v. Moore, 74 P. 866, 9 
Idaho 284; Slack v. Greenville First 
Nat. Bank, 44 S.W. 354, 19 Ky.L. 1684; 
King v. Buck, 30 Gratt. (71 Va.) 828: 


45. U.S.—Darby v. Boatman’s Sav. 
Inst; 6))B Cas No. [stb es 1 Dill) 1ebie 
Hill vi" Scott,” 12> R'CassNou” 6:49: 355 
C@ranchiGiMo23. 


Ala.—Noble v. Walker, 32 Ala. 456. 


Conn.—Philadelphia Loan Co, w. 
Towner, 13 Conn. 249, 


Ga.—Harrell v. Blount, 38 S.E. 56, 
112 Ga. 711; Parker v. Lowery, 4 S.E. 
678, 79 Ga. 740; Dillon v. McRae, 40 
Ga. 107; Zeigler v. Scott, 10 Ga. 389, 
54 Am.D. 395. 


Ind.—Yancy v. Teter, 39 Ind. 305; 
Musselman v. McElhenny, 23 Ind. 4, 
85 Am.D. 445; Pollock v. Glazier, 20 
Ind. 262. 


Ky.—HEHigelbach v. Boone Loan & 
Investment Co., 287 S.W. 225, 216 Ky. 
69; Hurt v. Crystal Ice & Cold Stor- 
age Co., 286 S.W. 1055, 215 Ky. 739; 
Paine v. Levy, 134 S.W. 1160, 142 Ky. 
619; Johnson v. Utley, 79 Ky. 72, 1 
Ky (abstract) ms5a) ao. cy, Lewes 
Hodge v. Owings, 5 T.B.Mon. 91. 


La.—Barrett v. Chaler, 2 La.Ann. 
Bee Durnford vy. Bariteau, 5 Mart. 

Me.—Tuxbury v. Abbott, 59 Me. 
466; Lumberman’s Bank vy. Bearce, 
41 Me. 505; Veazie Bank v. Paulk, 40 
Me. 109; Whitney v. South Paris 
Mfg. Co., 39 Me. 316. 


Md.—Brown v. Real Estate Inv. 
Co., 107 A. 196, 184 Md. 493. 


Mich.—Smith v. Stoddard, 10 Mich. 
148, 81 Am.D. 778. 


Mo.—Leavel v. Johnston, 232 S.W. 
1064, 209 Mo.App. 197; Seaver v. Ray, 
119 S.W. 527, 137 Mo.App. 78; Cow- 
oan v. Jones, 73 S.W. 995, 99 Mo.App. 

N.J.—Pond y. Causdell, 
181; 


23 N.J-Eq. 
Howell v. Auten, 2 N.J.Eq. 44. 
N.C.—Webb v. Bishop, 7 S.E. 698, 
LODEN C99: 

®hio.—Larwell -v. Hanover 
Fund Soc., 40 Ohio St. 274; West v. 
Meddock, 16 Ohio St. 417; Claypool 
v. Sturges, 10 Ohio St. “440: Baggs v. 
Loudenback, 12 Ohio 158; Lafayette 


Sav. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 234-236] 


already paid;*® but no person except the borrower 
is entitled to such deduction.47 The legal interest 
which may be recovered is the statutory rate, not 
the higher rate permitted by express contract.*$ 


[§ 235] 4. Usury of Original Notes Deducted from 
Renewal Note. In an action brought on a renewal 
note, all usurious interest charges on preceding notes, 
whether paid or incorporated in the renewal, must 
be deducted from the face of the renewal note in 
determining the amount to be recovered ;*® but if the 
new security taken is not a renewal of an original 
usurious note, but a separate obligation on independ- 
ent consideration, the usurious payments made on 
the old note cannot be deducted from the face of the 
new note.°? It has also been held that, in an action 
on the original indebtedness, it is not necessary for 


USURY 
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plaintiff to tender back the usurious interest paid 
upon a new note,*? although defendant might per- 
haps set off that amount against plaintiff’s claim.?? 


[§ 236] C. Relief in Equity®*—1. Relief to Bor- 
rower—a. Nature—(1) In General. <A borrower is 
not usually regarded as in pari delicto with the lend- 
er in a usurious contract,°* and courts of equity have 
general jurisdiction to grant relief to such debtor 
against the contract,>® or may require parties so to 
enforce their rights as to prevent a contract from 
being usurious;°° and a statute merely enlarging the 
power of courts of law in respect of usury does not 
take away the jurisdiction of chancery courts.°7 
But equity will not take jurisdiction of causes mere- 
ly because of the presence of usury in the transaction 
involved,** especially after a judgment at law on the 


Ben. Soc. v. Lewis, 7 Ohio 80 [overr Recovery by debtor of usurious ex- 51. Hastman v. Porter, 14 Wis. 39. 
(Reprint) 038%, -G (Cingt.Buli 27151 char wee tad eee ey oe NE Seis aa ortes pommons) Of ker tite 
Metzger v. Wiechers, 7 Ohio Dec. : ; ; Parties to contract see cases infra 
(Reprint) 642, 4 CineL.Bul. 549: Soe pee v. Lumbert, 32 Me. | passim § 314 et seq. 

Ohio Ins. Co. v. Shotts, 6 Ohio Dec. i 54. Blaisdell v. Steinfeld, 137 P. 


(Reprint) 813, 8 Am.L.Rec. 321; Col- 
ston v. Hastings, 11 Ohio S.&C.P. 125, 
8 Ohio N.P. 154. 


Pa.—Van Auken y. Dunning, 81 Pa. 
464; Brown v. Erie Second Nat. Bank, 
72 Pa. 209; Hughes’ Appeal, 30 Pa. 
Wycoff v. Longhead, 2 Dall. 92, 


St. 12; 
587; 


Goode v. 


ston v. Hastings, 
8 Ohio N.P. 154; 
Live Stock Ins. 
276, 2 Ohio N.P. 


1 L.Ed. 303; Leisenring v. Harrison, : 
158 A. 631, 104 Pa.Super. 379; Gibbs Pa.—Smith vy. 
v. Union Banking Co., 2 Wkly.N.C. | 353. 


(Pa.) 472. 


Tenn.—Wallace v. Goodlett, 58 S.W. [a] Thus, in an 


Ohio.—McClelland vy. Sorter, 39 Ohio 


Pope v. King, 2 Ohio Dec. (Re- 
print) 68, 1 West.L.Month. 282 Cols 


Wis.—Lee v. Peckham, 17 Wis. 383. 


555, 15 Ariz. 155; Horner v. Nitsch, 
63 A. 1052, 103 Md. 498; Bell v. Mul- 
holland, 90 Mo.App. 612; Ice v. Bar- 
low, 102 S.E. 127, 85 W.Va. 490. 


55. Ariz.—Blaisdell vy. Steinfeld, 
137 P. 555, 15 Ariz. 155. 

Ark.—Johnson y. Chicot Bank & 
Trust Co., 194 S.W. 29, 128 Ark. 640. 

Ga.—Equitable Mortg. Co. v. Bras- 
well, 26 S.E. 487, 98 Ga. 139; Winn v. 
Ham, R.M.Charlt. 70. 

Ky.—Peirce v. Hedrick, 3 Litt. 109. 


Sutton, 29 Ohio St. 


LTTODOr She. Pao, 
Widdifield v. Avtna 
COn 4S sp ONIOM Sec One: 
167. 


Smith, 45 Pa.Super. 


action on a note giv- 


343, 104 Tenn. 670 (construing Acts] en for a loan, where it appears from : 

[1897] c 81); Richardson v. Brown, |the body of the note and from the |_.Md.—Horner v. Nitsch, 63 A. 1052, 

9 Baxt. 242. See Causey v. Yates, 8| evidence that the borrower gave to | 103 Md. 498. 

Humphr. 605 (applying rule where | the lender four atlases as a bonus for Mo.—Bell vy. Mulholland, 90 Mo. 

borrower sues in trover to recover | the loan, the borrower is entitled to] App. 612. - 

note bearing usurious interest). show the money value of the atlases, N.Y.—Schermerhorn vy. Talman, 14 
Tex.—Roberts v. Coffin, 53 S.W. 597,| and deduct such amount from the in- N.Y. 93; Trowbridge v. Christmas, 


22 Tex.Civ.App. 
art 16 § 11). 

W.Va.—Crim y. Post, 23 S.E. 613,> 
41 W.Va. 397. 


Alta.—Standard Bank y. Alberta 
Engineering Co., 33 Dom.L.R. 542, 11 
Alta.L. 96, [1917] 1 West.Wkly. 1177. 

B.C.—Williams y. Canadian Bank 
of Commerce, 13 B.C. 70; Bank of 
Montreal v. Hartman, 12 B.C. 375, 2 
West.L.R. 57. 

Ont.—Shaw v. Hossack, 39 Ont.L. 


127 (under Const. 


bound. Smith v. 


353. 
Application of 


47. 


[a] 


of making a loan 
exacted payment 


A40 Bellamy vy. Timbers) si. Ontele las paid 
613, 6 Ont.W.N. 578. brother, and daughters, the son could 
[a] Statute which makes taking not have such payments applied on 


of usury misdemeanor does not take] the loan on the t 


away the right of the usurer to re- 
cover the principal sum actually 
loaned under another statute forfeit- 
ing the usurious interest only. Sea- 
ver v.-Ray, 119 S.W. 527, 187 Mo.App. 
78; Waite v. Bartlett, 53 Mo.App. 
78. 


3 

[b] While usury will avoid deed 
given to secure debt, it will not ren- 
der void a note given for the debt as 
to the principal and legal interest. 
Everett v. Ingram, 82 S.E. 562, 142 
Ga. 145. 


[c] Where maker and indorsers on 
usurious note made payments, with- 
out applying payments to the usuri- 
ous portion of the debt, the court will, 
under Purdon Dig. Pa. (13th ed) p 
1988 par 2, eliminate the usurious 
principal and all interest thereon, and 
apply the payments on the principal 
sum justly due, together with the le- 
gal interest thereon, and will allow 
the lender to recover the balance thus 
found to be owing to him of such 
principal and legal interest. Ruck- 
deschall v. Seibel, 101 S.B. 425, 126 
Va. 359. 


v. Farmers’ & M 


00 


49. 
Conn. 181. 


Ky.—Kay v. Fo 


N.H.—Jones v. 
Ohio.—Cadiz B 
v. Kuhn & Sons, 
Ohio Cir.Dec. 347 
Pai 


50. Smith v. 
148, 81 Am.D. 77 


terest for which he was 


see infra §§ 260-26 


Chipman v. 
gents, Nat. Bank, 88 A. 151, 121 Ma. 


Rule applied.—Where it was 
claimed that a bank, as a condition 


against the bankrupt, and such claim 
by the bankrupt’s wife, 


resented usurious interest. 


88 A. 151, 121 Md. 343. 


48. Arbuthnot v. Brookfield Loan, 
ete.) Assoc, 72 SW. 132, 98 Mo.App. 


Conn.—Sheldon v. 


I1l.—Mitchell v. Lyman, 77 Tl. 526; 
Newburg v. Coyne, 85 Tll.App. 74. 


eb.—Exeter Nat. B 
58 N.W. 144, 39 Neb. 485. 


Ohio St. 142, 32 Am.R. 364; Coppock 


Overholt v. Mt. Pleasant Nat. 
Bank, 82 Pa. 490. 


S.C.—Clark v. Hunter, 29 S.C.L. 83. 


Tex.—Sturgis Nat. Bank v. Smyth, 
30 S.W. 678, 9 Tex.Civ.App. 540. 


lawfully 


Clarke 271 ff 3 z f 6 
Smith, 45 Pa.Super. ae Ue ChSenanie 


Ree rc v. Bingham, 76 N.C. 

W.Va.—Rorer v. 
etc., Assoc., 46 S.E. 
104 Am.S.R. 993. 


Wis.—Lee y. Peckham, 17 Wis. 383. 


[a] In Tennessee, under the act of 
Jan. 26, 1844, providing that, when 
defendant relies on a plea of usury 
In an action at law and his “defence 
fails for want of proof,” he may file 
his bill in equity, and the court shall 
give requisite relief, a court of chan- 
cery could investigate all questions 
of usury without regard to any pre- 
vious proceeding at law. Gilliam v. 
Moore, 8 Humphr. 468. 

[b] In Virginia it was held error 
to dismiss a bill in equity to obtain 
the relief accorded to a borrower 
charged with more than lawful inter- 
est, on the ground that his remedy at 
law was adequate. Ruffin v. Commer- 
cial Bank, 19 S.E. 790, 90 Va. 708. 


Offer to do equity as condition of 
relief see infra §§ 242-246. 


Relief to third persons see infra § 
314 et seq. 


56. Dallas Trust & Savings Bank 
v. Brashear,’ (Tex.Civ.App.) 39 S.W. 
(2d) 148. 


57. MckKoin vy. Cooley, 
(Tenn.) 559. 


58. Eltonhead v. Found, 153 TJll. 
App. 191; Morrison v. Miller, 46 Iowa 
84; Allerton v. Belden, 49 N.Y. 378; 
Minturn vy. Farmers’ L. & TT. Co; 03 
N.Y. 498; Reiner v. Gallinger, 136 N. 
Y.S. 205, 151 App.Div. 711; Morse vy. 
Hovey & Thayer, 9 Paige 197; Per- 
rine & Ripley v. Striker, 7 Paige (N. 
Y.) 598; Dowdall v. Lenox, 2 Bdw. 


payments generally Holston Nat. Bldg., 


1018, 55 W.Va. 255, 


263. 


Farmers’ & Mer- 


to a bankrupt’s son, 
in full of its claim 


heory that they rep- 
Chipman 
erchants’ Nat. Bank, 


Steere, 5 


wier, 7 T.B.Mon. 593. 
ank v. Orchard, 


Rider, 60 N.H. 452. 
ank v. Slemmons, 34 


q : 3 Humphr. 
3 Ohio Cir.Ct. 599, 2 


ets 10 Mich. 


266 [66 C.J.] 


debt,®® since usury is not regarded as.an equitable 
There must be other circumstances pres- 
ent that embarrass or prevent an adequate remedy 
at law,*! or there must be some other 
exound of equitable jurisdiction,** as where the in- 
strument sought to be avoided is a cloud on the title 
to land,®* or a discovery is necessary to prove the 
usury, 64 or there are outstanding securities void for 
usury in the debt secured, which the borrower asks 
to be canceled,®*® or w hich he desires to prevent by 


defense.®° 


injunction from being transferred 


to a bona fide purchaser, against whom his legal de- 


fense of usury would be cut off.°° 


defense at law is adequate to prevent the enforce- 
ment of a usurious obligation;®* and an action can- 
not be maintained in equity to have a past-due note 
adjudged void for usury, since the maker has a per- 


GNSS) 2 Gui 
Loan Co., 116 N.W. 
138 Am.S.R. 707. 

59. Parker v. Bethel Hotel Co., 34 
S.W. 209, 96 Tenn. 252, 31 L.R.A. 706; 
Goff v. Dabbs, 4 Baxt. (Tenn.) 300; 
McKoin v. Cooley, 3 Humphr. (Tenn.) 
559; Buchanan vy. Nolin, 3 Humphr. 
(Tenn.) 63; Day v. Cummings, 19 Vt. 
496. But see Burnham & Co. v. Gen- 
trys, 7 T.B.Mon. (Ky.) 354 (where 
relief was granted against a judg- 
ment by confession) 

60. Marsh. v. Lasher, 
253: 


61. U.S.—Atkinson y. Allen, 71 F. 
BO be. Cua 5.05 


Ala.—Mallory v. Matlock, 10 Ala. 
595; Jones v. Kirksey, 10 Ala. 579. 


Ga.—Poulk v. Cairo Banking Co., 
123° SUB. 292, 158 Ga. 338: 


Ill.—Ferguson v. Sutphen, 


Grove v. Great Northern 
345, £7 ND. 352 


13 N.J.Eq. 


Seen. 


547; Reilly v. Tolman, 54 Ill.App. 588. 
Miss.—Kelly v. Weaver, 387 Miss. 
631. 


N.Y.—Allerton v. Belden, 49 N.Y. 
373 [rev 3 Lans. 492]; Weiland v. 
Forgotston, 60 N.Y.S. 483, 44 App. 
Div. 54; Morse v. Cloyes, 11 Barb. 
100 [rev 1 Seld. Notes 184]; Morse 
v. Hovey & Thayer, 9 Paige 197; Per- 
rine & Ripley v. Striker, 7 Paige 598; 


Morse v. Hovey, 1 Sandf.Ch. 187 Laff 
1 Buarb.Ch. 404]; Peirson v. Smith, 
Clarke 228. 


N.C.—Meroney v. Atlanta Nat. 
Pe ee Assoc., 17 S.H. 637, 112 N. 
( 


Tenn.—Buchanan Vv. 
Humphr. 63 
Yerg. 398. 


Va.—Washington Bank v. Arthur, 
3 Gratt. (44 Va.) 173. 


“Tf a defendant cannot prove his 
defence at law, and has testimony to 
prove it not admissible in courts of 
law, but which he can use in equity, 
he can then come into a court of eq- 
uity for relief. - But he cannot 
be heard here, after neglecting his 
means of defence at law.”” Peirson 
v. Smith, Clarke (N.Y.) 228, 231. 


[a] Where perfect remedy both as 
to discovery and relief can be had at 
law, an action in equity to obtain re- 
lief from a usurious contract cannot 
be maintained. Allerton vy. Belden, 49 
N.Y. 373 [rev 2 Lans. 492]. 

[b] Remedy at law held inade- 
nite eenmnann v. Shimeall, 195 111, 
App. 511. 

62. 
180. 


Kan.—Waite v. Ballou, 19 Kan. 601. 


Nolin, 3 
Coleman v. Childress, 6 


Delearonis v. Ginn, 5 Del.Ch. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


USURY 


distinetive 


by indorsement 


Ordinar ik, the | uity.7® 


N.Y.—Wheelock v. Lee, 15 Abb.Pr. 
N.S. 24 [rev on other grounds 64 N.Y. 
242]. 

Ohio.—Conover v. Le Roy, 5 Ohio 
S.&C.P, 102, 32 Cine.L.Bul. 157. 


S.C.—Mayrant v. Dickerson, 9 S.C. 
Hq. 199. 


Va.—Cabaness_ v. 
Gratt. (43 Va.) 325. 


63. Atwood v. Deming Inv. Co., 55 
F.(2d) 180; Allerton v. Belden, 49 N. 
Y. 373; Williams v. Fitzhugh, 37 N.Y. 
444, 5 Transcr.A. 61; Weiland v. For- 
gotston, 60 N.Y.S. 483, 44 App.Div. 
54; Morse v. Hovey & Thayer, 9 Paige 
(N.Y.) 197; Perrine & Pixley . v. 
Striker, 7 Paige (N.Y.) 598. 


Matthews, 2 


64. See infra § 239. 
65. See infra § 237. 
66. See infra § 238. 
67. U.S.—Atkinson y. Allen, 71 F. 


58, 17) C.C. As 570. 


Ga.—Brown v. Roughton, 118 S.E. 
557, 155 Ga. 828. 


Miss.—MecLaurin  v. 
Miss. 509; 
These 


N.Y.—Allerton v. Belden, 
373 [rev 3 Lans. 492]; Minturn v. 
Mar ners asia. ice © OF esa New ann Oo. 
Reiner v. Gallinger, 136 N.Y.S. 205, 151 
App.Div. 711; Savage v. Todd, 9 Paige 
578; Morse v. Hovey & Thayer, 9 
Paige 197; Perrine & Pixley v. Strik- 
er, 7 Paige 598; Lansing v. Eddy, 1 
Johns.Ch. 49; Skinner yv. Christmas, 
rane 268; Peirson v. Smith, Clarke 


Parker, 24 
Smith v. Walker, 16 Miss. 


49 N.Y. 


Sees Sy ennaae v. Pulliam, 5 Coldw. 


.« [a] Remedy by distress or posses- 
sory warrant.—If consideration for 
an agreement, by one executing an 
absolute deed as security, to pay a 
certain amount as rent was usurious 
interest on the secured debt, he has 
an ample remedy at law against en- 
forcement of the agreement by dis- 
tress or dispossessory warrant, in 
view of Act Aug. 18, 1916 (Acts [1916] 
p 48), repealing Civ. Code (1910). §§ 
3438, 3442, and cannot sue in equity 
to have the contract declared void. 
prow yu Roughton, 118 S.E. 557, 155 
a. 


68. Reiner v. Galinger, 136 N.Y.S. 
205, 151 App.Div. 711. 


69. Buchanan y. Nolin, 3 Humphr. 
(Tenn.) 63. 

{a] INustration.—Where a_ bor- 
rower in the hands of a usurer has 
been induced to change the securities 
from time to time and add in the usu- 
rious interest, and the transaction has 


i] 
fect defense at law.°® 
cumstances,®® if the borrower, in an action at law, 
fails to plead usury, a court of equity will not en- 
tertain jurisdiction to afford him relief.*° 
risdictions where a borrower may bring an action 
at law to recover usury paid,’* such action affords 
an adequate remedy.?? 


Equitable relief in action at law. 
a usurious note, defendant cannot have an affirma- 
tive ruling declaring the note void, ordering its sur- 
render for cancellation, and restraining enforce- 
ment, such relief being confined to proceedings in eq- 


[§ 237] (2) Cancellation or Reformation. 
court of equity may cancel a usurious contract, or 
a bond, mortgage, or other instrument given to se- 
cure such contract,‘* on payment or offer to pay 


ae 


[§§ 236-237 


Except under peculiar cir- 


In ju- 


In an action on 


A 


become so complicated as to make it 
difficult for a jury to detect the con- 
trivance and separate the usury from 
the sum actually due, chancery will 
grant relief after a verdict at law 
against the borrower. Buchanan vy. 
Nolin, 3 Humphr. (Tenn.) 63. 


70. Lucas v. Spencer, 27 Il): 15; 
Buchanan v. Nolin, 3 Humphr, (Tenn.) 
63. 


71. See infra § 264. 
72. Poulk v. Cairo Banking Co., 
123 S.E..292, 158 Ga. 338; Longs’ wy. 


Greene County Abstract & Loan Co., 
158 S.W. 305, 252 Mo. 158. 

73. Webster v. Roe, 215.N.Y.S. 602, 
126 Mise. 752. 

74 U.S.—Atwood v. Deming Inv. 
Col855 FEY (2d) 2805 

Ariz.—Blaisdell vy. Steinfeld, 137 P. 
556, 15 Ariz. 155. 

Ga.—Manget Realty Co. v. Carolina 
Realty Co., 150 S.E. 828, 169 Ga. 495. 

Idaho.—Cornelison vy. U. S. Building 
& Loan Ass’n, 292 P. 248, 50 Idaho 1. 

Ill.— Ferguson v: Sutphen, 8 Ill. 547. 

Ind.—Baum v. Thoms, 50 N.E. 357, 
150 Ind. 378, 65 Am.S.R. 368. 

Minn.—Becker yv. Olkon, 
777, 176 Minn. 427. 

Mo.—Vandergrif v. Swinney, 59 S. 
W. 71, 158 Mo. 527, 81 Am.S.R. 325; 
NARS 2 v. Davey, (App.) 185 S.W. 


223 N.W. 


N.Y.—Bissell v. Kellogg, 
432 [aff 60 Barb. 617]; 
Blackburn, 125 N.Y.S. 358, 140 App. 
Div. 419; Myers v. Wheeler, 48 N.Y. 
S. 611, 24 App.Div. 327; Bishop v. 
Rider, 255° N-Y<S. 787; 143 Misc. 291; 
Cowman vy. Sedgwick, Hoffm. 60; 
Trowbridge v. Christmas, Clarke 271 
{aff 3 Ch.Sent. 7]. 


_ Or.—Egan vy. North American Sav- 
ings, “loan "& Bids. Co., 16 ) Paaanas 
ie oo 2 45, Ore 1s be 


Pa.—Roberts v. Pennsylvania Loan 
& Trust Co., 39 Pa.Super. 358. 


S.C.—Caughman v. Drafts, 18 S.C. 
Eq. 414. 


Va.—Fox v. Taliaferro, 4 Munf. (17 
Va.) 243 

W.Va. Enavicest v. Smith, 55 S.E. 
466, 60 W.Va. 413. 


Que.—Choquette v. Lalonde, 56 Que. 
Super. 252. 


[a] Rule applied.—(1) A deed ab- 
solute, with option to repurchase if 
shown by parol to be a cloak for a 
usurious. transaction, may be canceled 
on payment of the debt. Manget 
Realty Co. v. Carolina Realty Co., 150 
S.B. 828, 169 Ga. 495. (2) Where an 


—— 


65 Nae 
Edgerly v. 


§§ 237-238] 


the amount legally due,7® where there is no adequate 
remedy at law;7® and, irrespective of the adequacy 
of a remedy at law, a court of equity may cancel a 
usurious security where it has acquired jurisdiction, 
and no action at law to enforce the security has been 
commenced.’* Likewise, parties to bills or accept- 
ances that are void in the hands of the holder, for 
usury, may have the same delivered up for caneel- 
lation.** Where a usurious contract is alleged to 
have been obtained by fraud, and was not the result 
of mutual mistake, complainant cannot maintain a 
bill to have the contract reformed, but must sue for 
rescission or cancellation.7® 


Alternative remedies. Where a mortgagee is pro- 
ceeding to foreclose by advertisement under the 
statute, the mortgagor may, in the alternative, file 
a bill to set aside the mortgage for usury, or to re- 
duce the amount claimed by the mortgagee.8° 


Extent of relief. On a bill to set aside a contract 
as usurious, the whole agreement must be annulled ;§4 
plaintiff cannot claim to be relieved from the usury 
and at the same time have the benefit of an extension 
of credit for which the usurious interest was given.®? 


Relief to defendant. Appropriate relief will be 
granted to defendant in a proper case where mortga- 
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ges given to secure usurious notes are canceled.*? 


[§ 238] (8) Injunction. Equity has jurisdiction 
in a proper case to enjoin the enforcement of a usuri- 
ous contract or foreclosure and sale under a mortgage 
or deed given to secure such contract,84 where there 
is no adequate remedy at law;8*° but where no at- 
tempt has been made to collect illegal interest, the 
borrower cannot complain of a dismissal of his bill 
to enjoin foreclosure of a mortgage securing a usuri- 
ous debt,*® nor will foreclosure of such a mortgage 
be enjoined where the mortgagee waives the usurious 
parts of the contract,*’ or where the mortgaged prop- 
erty had been sold to a third person before the in- 
junctive proceeding was begun.*® Where securities 
have been given for a usurious loan, equity will en- 
tertain a bill to compel the surrender of the securi- 
ties, and will issue an injunction to restrain a threat- 
ened action at law,*® even though the usury would be 
a good defense to such action.?° So an injunction 
will lie at the instance of a borrower to prevent the 
indorsement of usurious instruments to a bona fide 
purchaser against whom the borrower’s legal defense 
of usury would be eut off.91 On the other hand, 
where usury is available as a defense in an action at 
law on the contract,®? equity will not ordinarily en- 
join the prosecution of such action,®? in the absence 


assignment of future wages is made 
at a time when a usurious loan is con- 
tracted, such assignment, after the 
loan with legal interest has been paid 
or tendered in full, will be set aside 
and canceled by a court of equity. 
Roberts 7. Pennsylvania Loan & 
Trust Co., 39 Pa.Super. 358. 


[b] Mortgagor suing to cancel is 
not required to pay the principal and 
all of usurious interest and then bring 
a separate action for recovery of the 
usurious interest. Cornelison v. U. 
S. Building & Loan Ass’n, 292 P. 243, 
50 Idaho 1. 


75. See infra § 244. 


76. Bates v. Crowell, 25 So. 217, 122 
Ala. 611; Palmer vy. Jones, 69 Hun 
240, 23 N.Y.S. 584. 


77. Trowbridge Vv. 
Clarke (N.Y.) 271. 


78. Taylor v. Grant, 35 N.Y.Super. 
Sass 


79. Long v. Greene County Ab- 
stract &°Loan Co., 158 S.W. 305, 252 
Mo. 158. 

80. Cole v. Savage, Clarke (N.Y.) 
482. 


81. Rasberry v. Jones, 42 N.C. 146. 
82. Rasberry v. Jones, supra. 


83. Becker v. Olkon, 223 N.W. 777, 
176 Minn. 427; Edgerly v. Blackburn, 
125 N.Y.S. 353, 140 App.Div. 419. 


[a] Necessary expenses incurred 
by lendev.—Where a transaction in- 
volving the delivery by plaintiff to 
defendant of sailing vessels in trust 
to hold and manage the same was de- 
clared void because usurious, and de- 
fendant was required to account for 
the moneys received on account of the 
vessels, he should be allowed credit 
for such expenses incurred as were 
reasonably and nécessarily expended 
in connection with the vessels. Ed- 
gerly -v.° Blackburn, 125 N.Y.S: 353, 
140 App.Div. 419. 


[b] Revival of liens.—The payee 
of usurious notes, including the 
amounts of valid first liens dis- 
charged by the payee, so that first 
mortgages might be placed on the 
premises ahead of the second mort- 
gages, was entitled, on cancellation 
of the second mortgages, to revival 


Christmas, 


of the liens discharged. Becker v. 
Olkon, 223 N.W. 777, 176 Minn. 427. 


Relief to lender generally see infra 
§§ 247, 248. 


84. Ala.—Eslava v. Crampton, 61 
Ala. 507. 


Ga.—Taliaferro v. Bank of Arling- 
ton, 159 S.E. 260, 172 Ga. 872. 


Md.—Gantt v. Grindall, 49 Md. 310. 


Miss.—Purvis y. Woodward, 29 So. 
917, 78 Miss. 922; Parchman v. Mc- 
Kinney, 20 Miss. 631. 


Mo.—Bell v. Mulholland, 
App. 612. 


N.Y.—Ehrgott v. Forgotston, 17 N. 
Y.S. 381, 60 N.Y.Super. 296; Crusins 
v. Siegman, 142 N.Y.S. 348, 81 Misc. 
367; Hawley v. Kountze, 38 N.Y.S. 
327, 16 Mise. 249 [rev on another 
ground 39 N.Y.S. 897, 6 App.Div. 
217]; Glover v. Silverman, 26 N.Y.S. 
779, 6 Misc. 347. 


Spee ak v. Bingham, 76 N.C. 
285. 


Ohio.—Conover v. Le Roy, 5 Ohio S. 
&C.P.D. 102, 32 Cine.L.Bul. 157. 


Va.—Fitzhugh y. Gordon, 2 Leigh 
(29 Va.) 626. 

W.Va.—Smith v. McMillan, 33 S.B. 
283, 46 W.Va. 577. 


Can.—Pluto v. Washington Finance 
Corporation & Filer, [1923] 3 Dom.L. 
R. 280, 2 West.Wkly. 806. 


[a] Preliminary injunction will be 
granted to restrain the enforcement 
of a mortgage alleged to be usurious 
pending a suit 'to determine the validi- 
ty of the mortgage. Equitable Mortg. 
ra v. Braswell, 26 S.E. 487, 98 Ga. 

[b] Pending suit to purge usury 
a borrower who has given a mortgage 
or deed to secure a usurious debt may 
enjoin a sale under the security. 
Webb v. Lincoln Finance Co., (W.Va.) 
164 S.H. 300; Rorer v. Holston Nat. 
Building & Loan Ass’n, 46 S.E. 1018, 
55 W.Va. 255, 104 Am.S.R. 993. 


[c] In Oklahoma, under Comp. 
L. (1909) § 4416, where it is shown 
that usurious interest was reserved 
in the note secured, the judge should 
enjoin foreclosure by advertisement 
of the chattel mortgage securing the 


90 Mo. 


note, and direct that further proceed- 
ings for foreclosure be had in court. 
Pearson v. Glen Lumber Co., 160 P. 
48, 55 Okl. 280. 


[d] In Texas, under Const. art. 16 
§ 11, and Rev. St. (1925) art 4642 
subds 1-3, 5071, 5073, a borrower su- 
ing to recover usurious interest paid 
on a debt, secured by a trust deed, 
may have a temporary injunction, 
preventing sale until a trial on the 
merits. Yonack v. Emery, (Commn. 
App.) 13 S.W.(2d) 667, 70 A.L.R. 684 
[aff (Civ.App.) 4 S.W.(2d) 293]. 

Offer to do equity as condition of 
relief see supra § 242 et seq. 

85. Lehmann vy. Shimeall, 195 Ill. 
App. 511; Ehrgott v. Forgotston, 17 
N.Y.S. 381, 60 N.Y.Super. 296; Haw- 
ley v. Kountze, 38 N.Y.S. 327, 16 Misc. 
249; Clover v. Silverman, 26 N.Y.S. 
779, 6 Mise. 347, 58 N.Y.St. 137. 

86. Vandervelde y. Wilson, 142 N. 
W. 553, 176 Mich. 185. 

87. Corey v. Hooker, 88 S.R. 236, 
171 N.C. 229; Manning v. Elliott 
Bros., 92 N.C. 48; Smith y. McMillan, 
33 S.E. 283, 46 W.Va. 577. 


[a] Waiver in notice of sale,— 
When the notice of sale by law under 
a deed of trust securing a usurious 
debt proposes to sell for only the true 
amount, excluding usury, and so spec- 
ifies, the sale will not be enjoined. 
Smith v. McMillan, 33 S.R. 283, 46 W. 
Va. 577. 

88. James y. Oakley, 1 Abb.Pr. 
CONEY SPY 


89. Wheelock v. Lee, 15 Abb.Pr.N. 
a ai [rev on other grounds 64 N.Y. 
42]. 


90. Peters v. Mortimer, 4 Edw. (N. 
Yao: 


91. Binford v. Boardman, 44 Iowa 
53; Wilhelmson y. Bentley, 41 N.w. 
387, 25 Neb, 473. 

92. See infra § 249. 


98. Atkinson v. Allen, 71 F. 58, 17 
CCA. 5670: Alston® ‘v. Wheatley, 47 
Ga. 646; Lucas v. Spencer, 27 Ill. 16; 
Reiner v. Galinger, 136 N.Y:S. 205, 
Lod BAD pHi. | 7k 

{a]. Thus a mortgagor who sought 
to enjoin foreclosure on the ground 
of usury in the debt was held to have 
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of a statute specifically enlarging the jurisdiction of 
equity courts over usurious contracts;?* nor will 
it enjoin the assignment of a usurious note, past 
due,°* 


[§ 239] (4) Bill for Discovery or Accounting.°° 
Hguity may compel a party to account for money re- 
ceived in pursuance of a usurious contract.°* A bill 
of discovery will also le in aid of the defense of 
usury,’* although there is authority to the con- 
trary.°® 

[§ 240] (5) Recovery Back of Usury Paid,’ or 
Crediting on Principal—(a) In General. In courts 
of equity the borrower is not deemed to pay usurious 
excess of interest voluntarily, but under duress.? 
Therefore, upon the petition of the borrower, equity 
will compel the oppressive lender to restore to the 
borrower what he cannot equitably retain, that is, 
the interest paid in excess of the legal rate,? or, 
if the account be still open, and any part of the prin- 
cipal unpaid, will apply such usurious payments in 
liquidation of the principal;* and where two notes 
are given which include usurious interest, and one 
of the notes is assigned, usurious payments are to be 
credited wholly on the note retained by the payee.® 
Where a note containing usurious interest has been 
assigned by the payee before maturity to an innocent 
purchaser and the maker has been compelled to pay 
the note to the assignee, the maker may in equity re- 


a complete remedy at law under Rev. 2. In re Hoole, 
Code §§ 3899, 3900, relating to de-| Barlow, 102 S.E. 
fenses against usury. Alston v. 3. 


Wheatley, 47 Ga. 646. 

$4. See statutory provisions. 

{a] In Virginia, under Code § 2822, 
an injunction could be awarded to 
prevent the sale of property conveyed 
to secure payment of a usurious debt, 
irrespective of the adequacy of any 
legal remedy. Ruffin v. Commercial 
Bank, 29S. 7.90; 490 Va. 7.08... uSee 
Brockenbrough v. Spindle, 17 Gratt. 
(58 Va.) 21 (the borrower is entitled 
to an injunction under Code [1860] 
ec 141 § 10 against the personal rep- 
resentatives of a deceased lender). 


caee” Reilly v. Tolman, 54 Ill.App. Head 395; 


Inst., 


575, 21 L.Ed. 


405]. 


Mon. 82; 
109. 
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127, 85 W.Va. 490. 

U.S.—Darby v. Boatman’s Sav. 
6. EH. Casino. 93,01, 
4 Nat.Bankr.Reg. 600 [rev 18 Wall. 4. 
868]. 
worth v. Taylor, 15 F.Cas.No. 8,491, 1 
McLean 514 [aff 14 Pet. 172, 10 L.Ed. 


Ga.—Bailey v. Lumpkin, 1 Ga. 392. 
Ind.—Conner v. Myers, 
Wes 


Ky.—Ashbrook v. Watkins, 3 
Pearces v, 


Miss.—-Bond v. Jones, 16 Miss. 368. 
Tenn.—Threadgill v. Timberlake, 2 
Esselman v. 
Boyers v. Boddie, 


1§§ 238-241 


cover the usurious interest from the original payee.® 
In some jurisdictions, however, it has been held that 
a court of equity has no jurisdiction to decree resti- 
tution of usurious interest, since the remedy at law 
is adequate.’ A mor teagor who, after maturity of 
the mortgage, pays the stipulated rate of interest, 
which is higher than he is hable for, both parties 
laboring under a mistake of law, cannot recover 
back the excess as paid under mistake, or have such 
excess applied in reduction of the principal.§ 


Effect of forfeiture to state. Under statutes for- 
feiting usurious interest to the school fund,® the 
right of a person voluntarily paying usury to recoy- 
er it in equity is lost,1° 

[§ 241] (b) Usury Included in Judgment or De- 
cree.11 While proof that the defense of usury was 
not available in the action at law will always justify 

equity in giving relief against a judgment contain- 
ing usury,!2 yet when the borrower seeks to recover 
usury paid under a judgment at law or a decree in 
equity obtained in a proceeding in which the defense 
of usury might have been set up, the general rule 
is that courts of equity will decline to aid him, in 
accordance with the general doctrine that a ground 
of defense that was available to a defendant will not 
serve as a basis of equitable relief against a judg- 
ment suffered because of defendant’s default.1? This 
rule has been applied equally to judgments by con- 
496; 


Ice v.| 121 Am.S.R. 302 [aff 134 Ill.App. 612]; 


Woodworth v. Huntoon, 40 Ill. 131, 
89-Am.D. 340; Pearce v. Martin, 130 
Tll.App. 24. 

U.S.—In re Hoole, 3 F. 496. 
Ky.—Clark v. Smith, 7 B.Mon. 273. 
Mo.—Vandergrif v. Swinney, 59 S. 

W. 71, 158 Mo. 527, 81 Am.S.R. 325. 
S.C.—Caughman y. Drafts, 18 S.C. 

Eq. 414. 

Vt.—Day v. Cummings, 19 Vt. 496. 
W.Va.—Reger v. O’Neal, 10 S.E. 375, 

33 W.Va. 159, 6 L.R.A. 427, 
fa] In Virginia it is held that, 

under Code § 2818, voluntary pay- 

ments of usurious interest as interest 

Wrellaeens will not, in equity, be applied in satis- 

2 3 faction of the principal, after the ex- 
piration of the year within which 


1 Dill. 141, 


Contra Long- 


7 Biackf. 


Ts. 


Hedrick, 3 Litt. 


: Humphr. 482; 
°6. Offer to do equity as condition 
of relief see infra § 245. 


97. Compton vy. Collins, 67 So. 395, 
190 Ala. 499; McLaren v. Steaff, 1 Ga. 
376; Dey v. Dunham, 2 Johns.Ch. (N. 
Y.) 182; Starkey v. Murphy, 176 N. 
W. 72, 170 Wis. 614. 


98. Ball v. Leonard, 24 Ill. 146; 
Livingston vy. Harris, 11 Wend. (N.Y.) 
329 [aff 3 Paige 528]; Thompson vy. 
Berry, 3 Johns.Ch. (N.Y.) 395 [aff 17 
Johns. 436]. 


[a] Action at law enjoined pend- 
ing discovery.—‘‘The proper course 
for the complainant to pursue was to 
set up the defence of usury to the 
notes, and file a bill in this court for 
a discovery to enable him to establish 
such defence. Upon a bill of discov- 
ery, containing the facts now sworn 
to, it would have been a matter of 
course to grant an injunction to stay 
the proceedings in the suits upon the 
notes, until such bill was fully an- 
swered.’”’ Walworth, C., in Bartholo- 
mew v. Yaw, 9 Paige (N.Y.) 165, 167 
[rev Clarke 16]. 


99. Pearce v. Hedrick, 3 Litt. (Ky.) 
109. 

1. In action at law see infra § 264 
et seq. 


Humphr. 666; Weatherhead y. Boyers, 
7 Yerg. 545. 

Va.—Spengler y. Snapp, 5 Leigh (32 
Va.) 478; Clarkson y. Garland, 1 
Leigh (28 Va.) 147. 

W.Va.—Ice v. Barlow, 102 S.E. 127, 
85 W.Va. 490; Harper v. Middle 
States Loan, etc., Co., 46 S.E. 817, 55 


W.Va. 149; Davis v. Demming, 12 W. 
Va. 246. 
[a] In TWlinois (1) where usurious 


interest has been voluntarily paid 
and the transaction closed, it cannot 
be recovered back either in law (see 
infra § 264) (2) or in equity (Pitts 
v. Cable, 44 Ill. 103). (8) But while 
the transaction is yet open and the 
debt unpaid, a court of chancery, in 
stating the account, will allow as a 
credit on the principal whatever usu- 


rious interest may have been paid. 
Parmelee v. Lawrence, 44 Ill. 405; 
Johnson v. Thompson, 28 Ill. 352. 


(4) And where the payee of a usu- 
rious note transfers it to an innocent 
purchaser, so that the maker is de- 
prived of his right to set up usury in 
defense, he is not deemed to pay the 
usury to such holder voluntarily, and 
equity will decree repayment as 
against the usurious payee. Culver 
v. Osborne, 838 N.E. 110, 231 Ill. 104, 


usurious interest paid can be recov- 

ered. Exchange, ete. Bank vy. Fugate, 

23 S.E. 884, 93 Va. 821:’ Munford v. 

McVeigh, 23 S.BE. 857, 92 Va. 446. 
Application of payments generally 

see infra § 260 et seq. 

aac Turneys v. Hunt, 8 B.Mon. (Ky.) 


6. Culver v. Osborne, 83 N.E. 110, 
231 THA 104. 

7. Youngblood y. Youngblood, 54 
Ala. 486; Jones v. Watkins, 1 Stew. 
(Ala.) 81 


e Stewart v. Ferguson, 31 Ont. 


9. See infra § 412. 


10. Rutherford vy. Williams, 42 Mo. 
18; Ransom y. Hays, 39 Mo. 445. 


ll. Effect of suffering judgment 
upon usurious obligations see infra §§ 
277, 278. 

Recovery of usury paid included in 
judgment see infra § 265. 

12. Nisbet v. Walker, 4 Ga. 221; 
pansing v. Eddy, 1 Johns. Ch, (N.Y.) 

13. Bartholomew v. Yaw, 9 Paige 
(N.Y.) 165 [rev Clarke 16]; Thomp- 
son v. Berry, 3 Johns.Ch. (N.Y.) 395 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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fession or default;!+ although on the other hand it 
has been held that, when the consideration of a con- 
fessed judgment is made up in part of usury, the 
court will ordinarily open the judgment and afford 


relief,15 


[§ 242] b. Doing Equity as Condition of Relief— 
(1) In General. When the borrower appears in any 


{aff 17 Johns. 436]; Lansing v. Eddy, 
1 Johns.Ch. (N.Y.) 49; Pickett v. 
Pickett, 11 S.C.Eq. 470; Parker v. 
Bethel Hotel Co., 34 S.W. 209, 96 
Menne 252,60 Ste "Ts RAY 7 062-—-Gore iv. 
Dabbs, 4 Baxt. (Tenn.) 300; McKoin 
vy. Cooley, 8 Humphr. (Tenn.) 559; 
Day v. Cummings, 19 Vt. 496. 


{a] In Kentucky (1) by virtue of 
Statute, usury received upon, or col- 
lected by, judgment at law may be re- 
covered back by bill in equity, al- 
though the defense of usury was not 
interposed at law. Ross v. Ross, 3 
Mete. 274; Chinniv. Mitchell, 2 Mete. 
92; Moran v. Woodyard, 8 B.Mon. 
537; Thompson y. Ware, 8 B.Mon. 26; 
Lawless v. Blakey, 4 T.B.Mon. 488; 
Pearce v. Hedrick, 3 Litt. 109; Kenny 
v. Talbot, 4 Bibb 39; McCampbell v. 
Gill, 4 J.J.Marsh. 87. (2) The bor- 
rower may sue for and recover the 
usury so paid as upon a distinct cause 
of action against the party receiving 
it. Chinn y. Mitchell, 2 Mete. 92. (3) 
But it was held in some of these cases 
that usury collected on a decree in 
equity could not be recovered by a 
bill in equity. Moran vy. Woodyard, 
8 B.Mon. 537; Thompson y. Ware, & 
B.Mon. 26. (4) Ina later case, how- 
ever, it was held that usury paid un- 
der a decree in equity might be recov- 
ered either at law or in equity, not- 
withstanding the dicta of the earlier 
cases that judgment cannot be op- 
posed to judgment or decree to de- 
cree. Sherley v. Trabue. 2 S.W. 656, 
85 Ky. 71, 8 Ky.L. 649. 


14. Goff v. Dabbs, 4 Baxt. (Tenn.) 
300. 

15. Webster v. Smith, 36 Pa.Super. 
281. 


16. See infra § 2464. 

17. U.S.—Hubbard v. Tod, 19 S. 
Ct. 14, 171 U.S. 474, 43 L.Ed. 246 [aft 
46°F. 905) \22) €:C1A, 606); Tiffany v; 
Boatman’s Sav. Inst., 18 Wall. 375, 
21 L.Ed. 868; Atwood v. Deming Inv. 
Co,, 55 F.(2d) 180; Mortgage Securi- 
ties Corporation v. Levy, 11 F.(2d) 
270; Norman v. Peper, 24 F. 403; 
Matthews v. Warner, 6 F. 461 [aff 5 
S.Ct. 312, 112 U.S. 600, 28 L.Hd. 851]; 
Yardley v. New York Guaranty, etc., 
Co., 30 F.Cas.No. 18,125, 1 Flipp. 551. 


Ala.—Barclift vy. Fields, 41 So. 84, 
145 Ala. 264; Turner v. Merchants’ 
Bank, 28 So. 469, 126 Ala. 397; Daw- 
son v. Burrus, 73 Ala. 111; Pearson 
v. Bailey, 23 Ala. 537. 


Ark.—Grider v. Driver, 46 Ark. 64; 
Anthony y. Lawson, 34 Ark. 628; 
Pickett v. Merchants’ Nat. Bank, 32 
Ark. 346; Ruddell v. Ambler, 18 Ark. 
369. 

Cal.—Sharp v. Mortgage Sec. Cor- 
poration of America, 9 P.(2d) 819, 215 
Cal. 287. 


Del.—Hazel y. Sinex, 6 A. 625, 6 Del. 
Ch.. 19: 

Ga.—Wardlaw v. Woodruff, 165 S.E. 
557, 175 Ga. 515; Poulk vy. Cairo Bank- 
ing Co., 123 S.H. 292, 158 Ga. 338; 
Campbell & Jones v. Murray, 62 Ga. 
86; Peacock v. Terry, 9 Ga. 137. 


Ill.—Cushman v. Sutphen, 42 Ill. 
256; Heacock v. Swartwout, 28 Ill. 
291; Garlick v. Mutual Loan, etc., As- 
soc., 129 Ill.App. 402; Wenham v. Mal- 
lin, 103 Ill.App. 609 [aff 70 N.E. 564, 
208 Ill. 252, 101 Am.S.R. 233, 65 L.R.A. 
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capacity in a court of equity asking affirmative re- 
lief against a usurious contract to pay money, such 
relief, in the absence of statute providing other- 
wise,'® will be granted him only on condition that 


he do equity, that is, pay or tender the amount actu- 


602]; Rosencrans vy. Schmacke, 13 Ill. 
App. 216. 


Iowa.—Phelps y. Pierson, 1 Greene 
18, 


a 


Kky.—Burnham vy. Gentrys;, 77 TB) 
Mon. 354. 


Md.—Gantt v. Grindall, 49 Md. 310; 
Maryland Permanent Land, ete., Soc. 
v. Smith, 41 Md. 516; Walker v. Cock- 
ey, 38 Md. 75; Thomas v. Mason, 8 Gill 
1; Jordan vy. Trumbo, 6 Gill & J. 103; 
Trumbo y. Blizzard, 6 Gill & J. 18; 
Lucas vy. Latour, 6 Harr.&J. 400; Wil- 
son v. Hardesty, 1 Md.Ch. 66. 


Mich.—Miller v. Ashton, 216 N.W. 
448, 241 Mich. 46; Daly v. Kramer, 
209 N.W. 926, 235 Mich. 581; Cooper 
vy. Ross, 205 N.W. 592, 232 Mich. 548; 
Vandervelde vy. Wilson, 142 N.W. 553, 
176 Mich. 185; Malone v. Danforth, 
100 N.W. 445, 187 Mich. 227. 

Minn.—Patterson v. Wyman, 170 N. 
W. 928, 142 Minn. 70 (applying North 
Dakota law). 

Miss.—Rush y. Pearson, 45 So. 723, 
92 Miss. 153; O. B. Crittenden & Co. 
v. Ragan, 42 So. 281, 89 Miss. 185. 


Mo.—St. Paul Fire & Marine Ins. 
Co. v. American Trust Co., 222 S.W. 
137; Long y. Greene County Abstract 
& Loan Co., 158 S.W. 305, 252 Mo. 158; 
Ruppel vy. Missouri Guarantee, etc., 
Assoc., 59 S.W. 1000, 158 Mo. 613; 
Kline v. Vogel, 90 Mo. 239; Corby. Vv. 
Bean, 44 Mo. 379; Rutherford v. Wil- 
liams, 42 Mo. 18; Cavally v. Crutcher, 
(App.) 9 S.W.(2d) 848; Bell v. Mul- 
holland, 90 Mo.App. 612. 


Neb.—Bolen vy. Wright, 131 N.wW. 
185, 89 Neb. 116; Gund vy. Ballard, 103 
N.W. 309, 73 Neb. 547; BHiseman v. 
Gallagher, 37 N.W. 941, 24 Neb. 79. 


N.J.—Okin v. Broad & Market Nat. 
Bank, 113 A. 139, 92 N.J.Eq. 445; Van- 
derveer y. Holcomb, 17 N.J.Hq. 547; 
Hudnit vy. Nash, 16 N.J.Eq. 550; Gi- 
veans v. McMurtry, 16 N.J.Eq. 468 
[aff 17 N.J.Eq. 510]; Ware v. Thomp- 
son, 13 N.J.Eq. 66. 


N.Y.—-Bissell v. Kellogg, 60 Barb. 


631; Livingston v. Harris, 11 Wend. 
329; Beach v. Fulton Bank, 3 Wend. 
573; Dunham y. Dey, 15 Johns. 555, 


8 Am.D. 282 [rev 2 Johns.Ch. 182, and 
aff 16 Johns. 367, 8 Am.D. 323]; Camp- 
bell v. Morrison, 7 Paige 157; Morgan 
v. Schermerhorn, 1 Paige 544, 19 Am. 
D. 449; Fanning v. Dunham, 5 Johns. 
Ch. 122, 9 Am.D. 283; Hagleson v. 
Shotwell, 1 Johns.Ch. 536; Rogers v. 
Rathbun, 1 Johns.Ch. 367. 


N.C.—Miller v. Dunn, 124 S.B. 746, 
188 N.C. 397; Waters v. Garris, 124 
S.E. 334, 188 N.C. 305; Corey v. Hook- 
er, 88 S.E. 236, 171 N.C. 229, 231 [cit 
Cyc]; Gore v. Lewis, 13 S.E. 909, 109 
N.C. 539; Carver v. Brady, 10 S.B. 565, 
104 N.C. 219; Manning v. Elliott, 92 
N.C. 48; Purnell v. Vaughan, 82 N.C. 
134; Beard v. Bingham, 76 N.C. 285; 
Chavasse v. Jones, 73 N.C. 492: Simon- 
ton_v. Lanier, 71 N.C. 498; Ballinger 
v. Edwards, 89 N.C. 449. 


R.I.—Moncrief yv. Palmer, 
USTs Rai LTA. TR. 1119) ; 

Tenn.—Buquo v. Erin Bank, (Ch. 
App.) 52 S.W. 775. 

Ve Meranels v. Barnum, 5 Vt. 
279. 


Wash.—Cuddy 
P9090, bit nvWatsh. 


114 A, 


v. Sturtevant, 190 


304, 


ally due,*? the cases proceeding upon the principle 
that the borrower will not be relieved against a usu- 


Eng.—Mason y. Gardiner, 4 Bro.Ch. 
436, 29 Reprint 976; Scott v. Nesbit, 
2 Bro.Ch. 642, 29 Reprint 355; Fitz- 
roy v. Gwillim, 1 T.R. 153, 99 Reprint 
1025; Taylor v. Bell, 2 Vern.Ch.-171, 
23 Reprint 714; Ex p. Skip, 2 Ves. 489, 
28 Reprint 313; Henkle v. Royal Exch. 
Assur. .€o:., 1 Ves. 320) 27 Reprint 
1055; Ex p. Scrivener, 3 Ves.&B. 14, 
35 Reprint 384; Benfield v. Solomons, 
9-Ves.Jr. 77,32 Reprint 530. 


[a] Rule applies (1) only where 
the borrower seeks equitable relief. 
Muller v. Philadelphia, 101 N.E. 762, 
208 N.Y. 182. (2) But if the borrow- 
er, although a defendant, is compelled 
to resort to a cross bill in order to 
set up usury, he is deemed to be the 
actor and therefore compelled to 
make the equitable tender of princi- 
pal and lawful interest. Vanderveer 
v. Holcomb, 17 N.J.Eq. 87 [aff 17 N.J. 
Eq. 547]. 


{[b] Usury paid not recoverable 
until principal is wholly paid.—Equi- 
ty will not allow the borrower to re- 
cover payments of usurious interest 
made so long as any part of the prin- 
cipal sum equitably due remains un- 
paid. Smith v. Berry, 5 B.Mon. (Ky.) 
Blige 

[c] Sufficiency of offer to do equity. 
—(1) In proceedings to obtain relief 
for usury, a general offer to do equity 
is sufficient although the bill does not 
contain any specific offer to pay the 
legal rate of interest, but offers to pay 
whatever sum the court may ascer- 
tain to be due by complainant. Lew- 
is v. Hickman, 77 So. 46, 200 Ala. 672; 
Miller v. Graham, 72 So. 87, 196 Ala. 
230. (2) Where the amount due on 
a usurious note cannot be definitely 
determined until an accounting, an 
actua] tender of the amount admitted 
to be due by the debtor, in an action 
to restrain its collection, coupled with 
an offer in the bill to pay the amount 
legally due, constitutes a sufficient 


tender. Purvis v. Woodward, 29 So. 
917, 78 Miss. 922. (3) But where 
plaintiff made no tender of any 


amount due on notes, although mathe- 
matically computable, an equitable 
suit for.an accounting and to restrain 
foreclosure under trust deeds alleg- 
ing usury was properly dismissed, an 
offer to pay the amount decreed not 
being sufficient. Major v. Putney, 
(Mo.App.) 293 S.W. 81. (4) A bill to 
have a set-off on account of usury 
against a claim of defendant makes 
an offer to do full equity, and to pay 
the amount legally due, where it is 
alleged that defendant has in its pos- 
session property belonging to com- 
plainants more than sufficient to pay 
defendant’s legal claim, that com- 
plainants have no other means to 
raise money, and that complainants 
have authorized defendant to convert 
so much of the property as is neces- 
sary to pay the legal debt, and apply 
it thereon, and are willing and con- 
sent that it be done. Buquo vy. Erin 
Bank, (Tenn.Ch.A.) 52 S.W. 775. (5) 
Tender by plaintiff seeking to enjoin 
a sale under a trust deed on the 
ground that the note was usurious 
held sufficient in amount. Cavally v. 
Crutcher, (Mo.App.) 9 S.W.(2d) 848. 


Tender: 


As condition of right to defend suit 
SD jeonesaone mortgage see infra § 


270 [66 C.J.] 


rious contract unless he himself does that which the 
moral obligation arising from the receipt and appro- 
priation to his own use of the money of another re- 
The fact that the statute de- 
clares all interest forfeited,’® or that contracts taint- 
ed with usury shall be deemed void,?° or makes the 
taking of usury a criminal offense,*! does not affect 
the operation of the rule, nor does the fact that the 
bill for relief is filed prior to the maturity of the 
And a statute providing that usurious con- 
tracts cannot be enforced either at law or in equity, 
except as to the principal sum due, does not pro- 
hibit a court of equity, in a suit by a borrower for 
relief against a usurious contract, from granting such 
relief on condition that complainant repay the bor- 
rowed money, with legal interest thereon.”* 


The offer to pay the amount 


quires him to do.t® 


debt.?? 


Conditional tender. 
borrowed must be unconditional.?4 


Effect of codes of procedure. 


By: 
Pawner to pawnée see Pawnbrokers 
§ 53 text and notes 59-65. 


Third persons seeking relief see in- 
fra §§ 370-372. 
18. Wilson v. Hardesty, 1 Md.Ch. 
66. And see cases passim supra note 
if 


19. Cushman v. Sutphen, 42 Ill. 
255; Corey v. Hooker, 88 S.E. 236, 171 
N.C. 229; Carver v. Brady, 10 S.E. 


565, 104 N.C. 219. 


20. Ark.—Anthony v. Lawson, 34 
Ark. 628; Ruddell v. Ambler, 18 Ark. 
369. 


Conn.—Welch v. Wadsworth, 30 
Conn. 149, 79 Am.D. 239; Kilbourn.v. 
Bradley, 3 Day 356, 3 Am.D. 273. 


Mad.—_Wilson v. Hardesty, 1 Md.Ch. 
6. 


Miss.—American Freehold Land, 
etc., Co. v. Jefferson, 12 So. 464, 69 
Miss. 770, 30 Am.S.R. 587. 


Tenn.—Sporrer v. Wifler, 1 Heisk. 
633. 

Eng.—Scott v. Nesbit, 
642, 29 Reprint 355. 


2. Bro:Ch. 


21. Turner v. Merchants’ Bank, 28 
SO. 146954 426), Ala. 39735 Wilson sv. 
Hardesty, 1 Md.Ch. 66; Owens v. 


Wright, 76 S.B. 735, 161 N.C. 127, Ann. 
Cas.1914D 1021; Moncrief v. Palmer, 
114 A. 181, 44 R.I. 37,17 ALR. 119. 
22. Okin v. Broad & Market Nat. 
Bank, 113 A. 139, 92 N.J.Eq. 445. 


[a] Where complainants had pri- 
vilege of paying debt before maturity, 
and filed a bill in equity prior to ma- 
turity to be relieved of usury, they 
were under the same obligation to do 
equity by tendering the amount ad- 
mitted to be due, or which the court 
might find to be due, as if they had 
waited until maturity. Okin v. Broad 
& Market Nat. Bank, 113 A. 139, 92 N. 
J.Eq. 445. 

23. Barclift v.' Fields, 
145 Ala. 264; 


41 So. 84, 
Lindsay v., U. S. Sav., 


CtCZ COWS a NO Lin L2%, Alas 366,515 


LRA. 393. 

24 Long v. Greene County Ab- 
stract & Loan Co., 158 S.W. 305, 252 
Mo. 158; Fort v. 415 Central Park 
West Corporation, 227 N.Y.S. 351, 131 
Mise. 774. 


25. See infra text and notes 26, 27. 


26. Churchill v. Turnage, 30 S.B. 
422, 122) N.C, (42:6. 

27. Cheek v. Iron Belt Bldg., etc., 
ASSOC) ol ent LoOwmlan a Nnowe led, “35 
S.E. 4638, 126 N.C. 242 [foll Smith v. 


In some jurisdic- 


USURY . 


legal interest ;7° 


] Old Dominion Bldg., ete., Assoc., 26 


S.E. 41, 119 N.C. 249]. 

Payment of principal and legal in- 
terest as condition of recovery of usu- 
rious interest in action at law see in- 
fra § 268. 

28. Herring v. Woodhull, 29 Ill. 92, 
81 Am.D. 296; Waters v. Garris, 124 
S.E. 334, 188 N.C. 305. And see cases 


“supra § 242 note 16. 


29. See infra § 246, 


30. U.S.—Spain Nie Hamilton’s 
Adm’r, 1 Wall. 604, 17 L.Ed. 619; Lan- 
ham v. State Bank of Rome, Ga., 268 
EF. 458; Chase & Baker Co. v. National 
Trust ié&, Credit'Co:, 215. 633° Nor= 
man v. Peper, 24 F. 403; Matthews v. 
Warner, 6 F. 461 [aff 5 S.Ct. 312, 112 
U.S. 600, 28 L.Hd. 851]; In re Hoole, 
3 F. 496; Graham y. Sheken, 10 F.Cas. 
INO: 5,615, Lou elOow, bar CNve))) ois 


Ala.—Barclift v. Fields, 41 So. 84, 
145 Ala. 264: Lindsay v. U. S. Sav., 
CUCL COMMS NOU Lit wm liageeAlan to 66.) ads 
L.R.A. 393; Turner v. Merchants’ 
Bank, 28 So. 469, 126 Ala. 397; Daw- 
son v. Burrus, 73 Ala. 111; Uhfelder 
& Co. v. Carter’s Adm’r, 64 Ala. 527; 
Paulling v. Creagh’s Adm’rs, 54 Ala. 
646; Esiava vy. Elmore, 50 Ala. 587; 
McGehee v. George, 38 Ala. 323; No- 
ble & Brds. v. Walker, 32 Ala. 456; 
Hunt v. Acre, 28 Ala. 580; Pearson 
v. Bailey, 23 Ala. 5387. 


Ark.—Grider v. Driver, 46 Ark. 50; 
Anthony v. Lawson, 34 Ark. 628; 
Pickett v. Merchants’ Nat. Bank, 32 
Nie 346; Ruddell v. Ambler, 18 Ark. 
9 
oO . 

Conn.—Welch v. Wadsworth, 
Conn. 149, 79 Am.D. 239. 


Ga.—Liles v. Bank of Camden Coun- 
ty, 107 S.E. 490, 151 Ga. 483; Polite 
v. Williams, 101 S.E. 791, 149 Ga. 726; 
Patterson v. Moore, 91 S.E. 116, 146 
Ga. 364; Evans vy. Dial, 14 S.E. 190, 88 


30 


Ga. 209; Whateley v. Barker, 4 S.E. 
387, 79 Ga. 790; Campbell v. Murray, 
62 Ga. 86. 


ll.—Clark vy. Finlon, 90 Ill. 245; 
Tooke v. Newman, 75 Ill. 215; Parme- 
lee v. Lawrence, 44 Ill. 405; Cushman 
v. Sutphen, 42 Ill. 255; Mapps v. 
Sharpe, 32 Ill. 13; Ferguson v. Sut- 
phen, 8 Ill. 547; Lehmann y. Shi- 
meall, 195 I1l.App. 511; Wenham y. 
Mallin, 108 Ill.App. 609 [aff 70 N.E. 
564, 209 Ill. 252, 101 Am.S.R. 233, 65 
L.R.A. 602]; Rosencrans v. Schnacke, 
13 Ill.App. 216. 


Ind.—Muir v. Clark, 7 Blackf, 423; 
Conner v. Myers, 7 Blackf. 337. 


Ky.—Rodes v. Blythe, 2 B.Mon. 335. 


' 


[§§ 242-243 


tions, where law and equity are merged in code pro- 
cedure, the distinction between proceedings equita- 
ble in their nature and those that are merely legal 
is still preserved with respect to the rule above stat- 
ed.25 Thus, when complainant asks relief in its na- 
ture equitable, he must tender the principal debt and 


but the rule is otherwise when a 


remedy legal in its nature, such as the recovery of 
usurious interest paid, is sought.?7 


[§ 243] (2) What Constitutes Doing Equity. In 
case the usurious interest has been reserved, or paid 
in advance, the amount equitably due is the princi- 
pal debt less the usurious excess of interest paid.** 
In the absence of statute providing otherwise,”°® 
if the contract for the usurious interest is still execu- 
tory, the sum equitably due which the borrower must 
pay or tender is the principal debt with legal inter- 
est thereon,®° and complainant is not entitled to have 


Md.—wWalker v. Cockey, 38 Md. 75; 
Carter v. Dennison, 7 Gill 157; Jor- 
dan v. Trumbo, 6 Gill & J. 103; Trum- 
bo v. Blizzard, 6 Gill & J. 18; Legoux 
v. Wante, 3 Harr. & J. 184; Wilson v. 
Hardesty, 1 Md.Ch. 66. 

Mich.—Windisch v. Mortgage Sec. 
Corporation of America, of Norfolk, 
Va., 236 N.W. 880, 254 Mich. 492; Mil- 
ler v. Ashton, 216 N.W. 448, 241 Mich. 
46; Cooper v. Ross, 205 N.W. 592, 232 
Mich. 548; McTavish v. Green, 190 N. 
W. 736, 220 Mich. 606; Vandervilde 
v. Wilson, 142 N.W. 553, 176 Mich. 
185; Malone v. Danforth, 100 N.W. 
445, 137 Mich. 227. 


Miss.—McRaven v. Forbes, 7 Miss. 
2). 


Neb.—Bolen v. Wright, 131 N.W. 
185, 89 Neb. 116; Eisaman v. Gal- 
lagher, 37 N.W. 941, 24 Neb. 79. 


N.J.—Vanderveer v. Holcomb, 17 N. 
Tea: 547; Miller v. Ford, 1 N.J.Eq. 
358. 


N.Y.—Fanning v. Dunham, 5 Johns. 
Ch. 122, 9 Am.D. 283; Rogers v. Rath- 
bun, 1 Johns.Ch. 367. 


N.C.—Waters v. Garris, 124 S.E. 
334, 188 N.C. 305; Corey v. Hooker, 88 
S.E. 236, 171 N.C..229, 231) fcit: Cyels 
Cuthbertson vy. People’s Bank of Eliza- 
bethton, Tenn., 87 S.E. 333, 170 N.C. 
5dl; Owens. v.- Wright,.76.-S.E. 7353 
161 N.C. 127, Ann.Cas.1914D 1021; 
Churchill v. Turnage, 30 S.E. 122, 122 
N.C. 426; Gore v. Lewis, 13 S.E. 909, 
109 N.C. 539; Burwell v. Burgwyn, 6 
S.E. 409, 100 N.C. 389; Purnell v. 
Vaughan, 82 N.C. 134; Beard vy. Bing- 


ham, 76 N.C. 285; Ballinger v. Ed- 
wards, 39 N.C. 449; Taylor v. Smith, 
9 N.C. 465. 


R.I.—Monerief v. Palmer, 114 A. 
181, 44 °Rak Si 7 AT: RIALS se 
S.C.—Anonymous, 2 S.C.Eq. 333. 
Wis.—Rietz v. Foeste, 30 Wis. 693. 
[a] Rule applied.—(1) Equity will 
ascertain the real intention of the 
parties to make a usurious loan, and, 
if a usurious loan was inténded, then, 
in so far as it was executory, the 
debtor might recover his collateral 
on payment of the debt and legal in- 
terest. Chase & Baker Co. v. Nation- 
al Trust & Credit Co., 215 F. 633. (2) 
In a suit to foreclose the interest of 
defendants in lands which they had 
deeded to plaintiffs as security for a 
loan obtained through one acting as 
attorney for all parties, defendants, 
seeking affirmative relief in chancery 
because of a claim of usury based on 
a charge made by an attorney for get- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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penalties deducted from the debt.31 
compel the borrower, as a condition of relief, to pay 
more than the legal rate of interest, although under 
the statute an agreement to pay a higher rate is 
Costs cannot be decreed to defendant 
in a suit where the court decrees that unless com- 
plainant pays over to defendant a sum ascertained 
to be due his bill shall be dismissed.*3 


[§ 244] (3) Application of Rule—(a) Cancella- 


permissible.*?2 


lation, Reformation, or Injunction. 


party who seeks equitable relief against a usurious 
contract must offer to do equity®* applies when the 
relief sought is the reformation or cancellation of a 


ting money, must tender legal inter- 
est, the attorney not being a party to 
the contract for the loan, nor to the 
suit, and it not appearing that plain- 
tiffs received any usury. Stiglitz v. 
Weinstein, 199 N.W. 621, 227 Mich. 
691. (3) Mortgagors from whom 
usurious interest was attempted to be 
exacted should be permitted to re- 
deem the property on equitable terms, 
and, having offered to pay the sums, 
principal, and interest determined to 
be due, the usurious lender not seek- 
ing to enforce usury, the mortgagors 
must pay the legal rate of interest for 
money they have actually had for the 
time they have had it. Dalton v. 
Weber, 169 N.W. 946, 203 Mich. 455. 

[b] President and director of bank 
cannot enter into a contract with the 
corporation in which he is such an 
officer to pay a usurious note of in- 
terest on money owing by him to 
such corporation, and thereby escape 
the payment of all interest on such 
indebtedness. In such a case a court 
of equity will not enforce the unlaw- 
ful usurious contract, but will require 
the debtor to do equity by paying the 
legal rate of interest on the principal 
sum for which he is indebted to the 
corporation. Gund vy. Ballard, 103 N. 
W. 309, 73 Neb. 547. 


31. Waters v. Garris, 124 S.E. 334, 
188 N.C. 305. 

32. Moncrief v. Palmer, 114 A. 181, 
7A NS Sea Ae eG Late We Yel EN om SL 


“The Superior Court was warranted 
in holding that the lender... had 
indirectly taken interest on the loan 
made to the complainant at a rate ex- 
ceeding thirty per cent per annum. 
No consideration of conscience would 
require that court to hold that the 
rate of interest which the complain- 
ant ought to pay upon that loan was 
more than six per cent, the rate fixed 
by law in the absence of express stip- 
ulation.” Concrief v. Palmer, supra. 


23. Ward v. Abbeville Bank, 30 So. 
341, 130 Ala. 597. 

34 See supra §§ 242, 243. 

35. U.S.—Atwood v. Deming Inv. 
Co., 55 F.(2d) 180; Lanham y. State 
Bank of Rome, Ga., 268 F. 458. 


Ala.—Turner v. Merchants’ Bank, 
28 So. 469, 126 Ala. 397. 


Ark.—Ruddell v. Ambler, 18 Ark. 
369. 

Ga.—Manget Realty Co. v. Carolina 
Realty Co., 150 S.H. 828, 169 Ga. 495; 
Polite v. Williams, 101 S.E. 791, 149 
Ga. 726; Matthews v. Banks, 92 S.E. 
52, 146 Ga. 732; Patterson v. Moore, 
91 S.B. 116, 146 Ga. 364; Campbell 
v. Murray, 62 Ga. 86. 

Ill.— Ferguson v. Sutphen, 8 Ill. 
547; Wenham v. Mallin, 103 I1l.App. 
609 [aff 70 N.B. 564, 209 Ill. 252, 101 
AmyS.R:,239,,00 12:R,A. 602). 

Iowa.—Morrison y. Miller, 46 Iowa 
84. : ors 
Mich.—Windisch y. Mortgage Sec. 


USURY 


Equity will not 


asked for.37 


The rule that a 


Corporation of America of Norfolk, 
Va., 236 N.W. 880, 254 Mich. 492. 
Minn.—Patterson v. Wyman, 170 N. 
W. 928, 142 Minn. 70 (applying North 
Dakota law). 
Miss.—Salter v. Embrey, 18 So. 373. 


Mo.—Long v. Greene County Ab- 
stract & Loan Co., 158 S.W. 305, 252 
Mo. 158. 

N.J.—Vanderveer v. Holcomb, 17 N. 
J.Eq. 547 [aff 17 N.J.Eq. 87]. 

N.Y.—Buckingham y. Corning, 91 
N.Y. 525; Campbell v. Morrison, 7 
Paige 157. 


Pa.—Roberts v. Pennsylvania L. & 
Tl. Co., 39. Pa.super, 358. 

R.I.—Moncrief y. Palmer, 
1315944 Riles %, 17 A.LRe AL. 


S.C.—Anonymous, 2 S.C.Eq. 333. 
Tex.—Watson vy. Aiken, 55 Tex. 536. 


Va.—Fox v. Taliaferro, 4 Munf. (18 
Va.) 248. 

Wis.—Hagegerson v. Phillips, 37 
Wis. 364; Rietz v. Foeste, 30 Wis. 693. 

“Though a deed be void for usury, 
why should it be canceled 'so long as 
the debt and lawful interest remain 
unpaid? The cancellation of a deed 
is equitable relief, not a legal remedy; 
and equity grants its relief against 
usury on terms. Whoever would have 
equity must do equity.” Campbell v. 
Murray, 62 Ga. 86. 

[a]. Rule applied.—(1) Although 
a deed is void for usury, or a transfer 
of bond for title is void because the 
debt to secure payment of which the 
transfer was made was usurious, deed 
and transfer will not be canceled or 
set aside without payment or tender 
of the principal of the debt and law- 
ful interest. Matthews v. Banks, 92 
S.H. 52, 146 Ga. 732. (2) Where plain- 
tiff has been indebted to defendant 
in amounts ranging generally from 
sixty thousand dollars to ninety 
thousand dollars, for more than eigh- 
teen years, he cannot come into equity 
at the end of that time and ask to 
have his written contracts set aside 
merely because the first loan upon 
which the others are based was unin- 
tentionally usurious, without first be- 
ing ready to do equity by paying prin- 
cipal and legal interest, since the 
usury statutes, being penal in char- 
acter, must be strictly construed and 
do not, unless by express language, 
take away equitable rights. Mc- 
Tavish v. Green, 190 N.W. 736, 220 
Mich. 606. 

36. U.S.—Norman v. Peper, 24 F. 
403. ' 


Ala.—Eslava v. Crampton, 61 Ala. 
507; Miller v. Bates, 35 Ala. 580. 

Ark.—Anthony vy. Lawson, 34 Ark. 
628. 

Ga.—Whateley v. Barker, 4 S.E. 387, 
79 Ga. 790. 

Iowa.—Binford vy. Boardman, 44 
Iowa 53; Casady v. Bosler, 11 Iowa 
242. , 
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deed, or mortgage, or other instrument, evidencing 
or securing a usurious debt,?® or an injunction 
against threatened damaging action by the credi- 
tor,*° or where a bill of discovery or an accounting is 
Accordingly, a court of equity will not 
enjoin foreclosure of a usurious mortgage or other 
security unless the debtor pays or offers to pay the 
amount due,** and such mortgage will remain as se- 
curity for the amount equitably due.?® 

_[§ 245] (b) Bill for Discovery or Accounting. It 
is a fundamental doctrine that a court of equity will 
not compel a person to diselose facts that will subject 
him to penalties or forfeitures,*® and when the bor- 


Md.—Gantt v. Grindall, 49 Md. 310; 
Walker v. Cockey, 38 Md. 75. 


Mich.—Miller v. Ashton, 216 N.W. 
448, 241 Mich. 46. 

Miss.—Purvis v. Woodward, 29 So. 
917, 78 Miss. 922; Norcum v. Lum, 
33 Miss. 299; Parchman v. McKinney, 
20 Miss. 631. 

Mo.—Cavally v. Crutcher, (App.) 9 
S.W.(2d) 848; Major v. Putney, 
(App.) 293 S.W. 81; Bell v. Mulhol- 
land, 90 Mo.App. 612. 

N.Y.—Morgan v. Schermerhorn, 1 
Paige 544, 19 Am.D. 449; Rogers v. 
Rathbun, 1 Johns.Ch. 367. 


N.C.—Corey vy. Hooker, 88 S.E. 236, 
171 N.C. 229 [dist Adams v. Angier 
Bank & Trust. Co., 121 S.E. Dao CS 
N.C. 343] (holding that plaintiff could 
enjoin sale under usurious trust deed 
without tendering amount of loan, 
where defendants did not waive the 
usurious interest, but insisted on its 
payment); Manning vy. Elliott, 92 N. 
ae 48; Beard v. Bingham, 76 N.C. 


R.I.—Moncrief v. Palmer, 
Loe Reso, LA. Reto. 


Tex.—Carden v. Short, (Civ.App.) 
31 S.W. 246. ; 


114 A. 


37. See infra § 245. 
mics U.S.—Norman vy. Peper, 24 F. 


pe ae We v.. Ambler, 18 Ark. 


Ga.—Liles v. Bank of Camden Coun- 
ty, 107 S.H. 490, 151 Ga. 483. 

Mich.—Miller v. Ashton, 216 N.W. 
448, 241 Mich. 46; Vandervelde v. Wil- 
son, 142 N.W. 553, 176 Mich. 185. 


Mo.—Cavally vy. Crutcher, (App.) 9 
S.W. (2d) 848. : 


[a] Temporary injunction ancil- 
lary to prayer for cancellation of a 
deed, alleged to be infected with 
usury, cannot be granted where plain- 
tiff does not offer to do equity by pay- 
ing or tendering the amount due. 
Weaver v. Bank of Bowersville, 90 S. 
E. 864, 146 Ga. 142. 


39. Norman v. Peper, 24 F. 
Pearson v. Bailey, 23 Ala. 537; Rud- 
dell v. Ambler, 18 Ark. 369; Bell v. 
Calhoun, 8 Gratt. (49 Va.) 22; Wash- 
ington Bank vy. Arthur, 3 Gratt. (44 
Va.) 173; Marks v. Morris, 4 Hen.&- 
M. (14 Va.) 463. 


[a] Court of equity, on petition of 
mortgagor, will cancel a usurious 
mortgage deed as void, but will never- 
theless hold the mortgaged property 
as a security for the payment of the 
sum actually loaned, with legal in- 
Hee Ruddell v. Ambler, 18 Ark, 
369. 

40. U.S.—Bowen y. Kendall, 3 F 
Cas.No. 1,724, Brunn.Col.Cas. 704. 


Neb.—EHisaman vy. Gallagher, 37 N. 
W. 941, 24 Neb. 79. 

N.Y.—Rogers v. Rathbun, 1 Johns. 
Ch. 367, 368. 


403; 
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rower asks an accounting or a discovery for the pur- 
pose of securing proof of usury in a debt for which 
he is sued or in aid of any other proper remedy, eq- 
uity will grant such aid only on condition that the 
petitioner shall waive all penalties and forfeitures, 
and pay or tender what is equitably due.*? 
bill asking discovery alleges that the contract is 
executory, and no usury has actually been paid, the 
bill need contain no waiver of penalties.*” 


[§ 246] (4) Statutory Abrogation or Modification 


N.C.—Masters v. Prentiss, 55 N.C. 
2 


a 


Eng.—Suffolk v. Green, 1 Atk. 450, 
26 Reprint 286. 

41. Campbell v. Morrison, 7 Paige 
(N.Y.) 157; Livingstone v. Harris, 11 
Wend. (N.Y.) 329 [aff 3 Paige 528]; 
Beach v. Fulton Bank, 3 Wend. (N.Y.) 
is) lathe ePatee (42:91. huppe4»n lev. 
Powell, 1 Johns.Ch. (N.Y.) 4389; Rog- 
ers v. Rathbun, 1 Johns.Ch. (N.Y.) 
367. 


[a] Allowance of credits to defend- 
ant.—Wwhere a transaction involving 
the delivery by plaintiff to defendant 
of sailing vessels in trust to hold and 
manage the same was declared void 
because usurious, and defendant was 
required to account for the moneys re- 
ceived on account of the vessels, he 
should be allowed credit for such ex- 
penses incurred as were reasonably 
and necessarily expended in connec- 
tion with the vessels. Edgerly v. 
Blackburn, 125 N.Y.S. 353, 140 App. 
Div. 419. 


42. Taylor v. Smith, 9 N.C. 465. 


43. See statutory provisions; and 
eases infra this note. 


[a] In Alabama (1) under the act 
of March 4, 1901, amending Code § 
2630, and declaring that a borrower of 
money at a usurious rate shall never 
in any case be required to pay more 
than the principal sum borrowed, the 
doctrine of equity that a debtor who 
seeks relief against a usurious con- 
tract must do equity by paying or 
tendering the amount of the debt, 
with legal interest, was abrogated, 
and a debtor may have relief in equity 
from a usurious contract without 
tendering legal interest in addition to 
the amount of the principal debt. 
Williams v. Noland, 87 So. 818, 205 
Ala. 63; Lewis v. Hickman, 77 So. 46, 
200 Ala. 672; Reynolds v. Lee, 60 So. 
101, 180 Ala. 76; Abbeville First Nat. 
Bank v. Clark, 49 So. 807, 161 Ala. 
497; Barclift v. Fields, 41 So. 84, 
145 Ala. 264. (2) Such statute does 
not impair the obligation of contracts 
by its application to contracts exist- 
ing prior to its enactment. Reynolds 
v. Lee, supra; Barclift v.. Fields, 
supra. (3) The word “borrower” in 
the statute is used in its broadest 
sense, and applies to any person who 
secures the use of money in any way 
upon an agreed consideration exceed- 
ing eight per cent of the principal. 
Law, Clark & Co. v. Mitchell, 76 So. 
923, 200 Ala. 565. (4) It includes 
one having the use of money by the 
forbearance of his creditor and money 
remaining by agreement in a debtor’s 
hands is a “loan.” Law, Clark & Co. 
v. Mitchell, supra. 


[b] Im Idaho, where statute for- 
feits the entire interest in a usurious 
contract, a mortgagor paying the 
principal of a usurious mortgage debt 
is entitled to a release. Portneuf 
Lodge No. 20 I. O. O. F. v. Western 


Loan, etc., Co., 59 P. 362, 6 Idaho 
673. 
[c] In Iowa, under Code § 2080, 
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If the 


forfeiting to the school fund the in- 
terest contracted to be paid, plaintiff 
was held entitled to equitable relief 
without tendering legal interest in 
addition to the principal sum due. 
Morrison v. Miller, 46 Iowa 84, 86 
{disappr dictum in Phelps v. Pierson, 
1 Greene 121] (where the court said: 
“Tf the borrower should be required 
to pay, in addition to this, six per cent 
per annum interest, he would pay six- 
teen per cent. We do not think that 
equity requires the payment of this 
sum, but rather that it would be a 
practical nullification of the usury 
law to require it’’), 


{d] In Mississippi, under a statute 
providing that all interest shall be 
forfeited where there is a stipulation 
for a greater rate than is allowed by 
law, a debtor need not pay or tender 
legal interest in addition to the prin- 
cipal sum as a condition of relief in 
equity. Purvis v. Woodward, 29 So. 
917, 78 Miss. 922; Southern -Home 
Bldg., ete., Assoc. v. Tony, 29 So. 825, 
78 Miss. 916; Long v. McGregor, 3 
So. 240, 65 Miss. 70; Chaffe v. Wilson, 
59 Miss. 42; Hooker v. Austin, 41 
Miss. 717; Noreum v. Lum, 33 Miss. 
Ak Parchman v. McKinney, 20 Miss. 


[e] In Virginia the statutes have 
been subject to frequent change and 
the decisions are in a very confused 
condition. The net result perhaps is 
that a borrower who seeks relief in 
equity against a usurious contract 
need pay only the principal. See Ed- 
munds’ Ex’r v. Bruce, 14 S.E. 840, 88 
Va. 1007; Turner;.v. Turner,. 80. Va. 
379; ‘Turpin v. Povall, 8 Leigh (35 
Va.) 98; Young v. Scott, 4 Rand. (25 
Va.).415; McPherrin v. King, 1 Rand. 
(22 Va.) 172; Marks v. Morris, 4 Hen. 
&M. (14 Va.) 463. And see Davis v. 
Demming, 12 W.Va. 246 (for history 
of construction of West Virginia stat- 
tO; [Va. Code (1860) c 141 §§ 7 and 

» 


44. See statutory provisions; 
cases infra this note. 


[a] In Georgia, under Acts (1920) 
p 219 § 13, declaring that a usurious 
loan by a person, partnership, or cor- 
poration licensed under the act shall 
be void, and prohibiting collection of 
principal, interest, or expenses, the 
borrower was not required to pay any- 
thing back, where interest charge ex- 
ceeded three and one-half per cent 
per month, and owed no duty in equity 
to the lender, and hence, in a suit to 
enjoin presenting of assignment of 
salary to plaintiff’s employer, rule 
of Civ. Code (1910) § 4521, that he who 
would have equity must do equity was 
inapplicable. Davis v. Atlanta Fi- 
nance Co., 129 S.H. 51, 160 Ga. 784. 


[b] In Minnesota, under a statute 
which makes a usurious transaction 
void and provides that the court shall 
enjoin any proceeding thereon, and 
shall order the instrument to be can- 
celed, plaintiff is entitled to such re- 
lief without restoring the money re- 
ceived. Krumsieg v. Missouri, etc., 
Trust Co.,-71 ¥F. 3560 fait 19 S.Ct 179, 


and 


‘ z 
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of Rule. In a number of states the equitable rule re- 
quiring the borrower to offer payment of principal 
and legal interest as a condition of obtaining relief 
in equity against a usurious contract has been abro- 
gated either wholly or in part. 
payment, or tender of the principal without any in- 
terest, will suffice.*? 
utory provisions in other jurisdictions, it is not nee- 
essary for the borrower to tender or pay either prin- 
cipal or interest.** 


Thus in some states 


So, by virtue of special stat- 


These statutes have no extra- 


172 U-S. .351,.43 L.Ed. 474]; Trauer- 
nicht v. Kingston, 195 N.W. 278, 156 
Minn. 442; Mathews v. Missouri, Kan- 
sas & Texas Trust Co., 72 N.W. 1211, 
69 Minn. 318; Exley v. Berryhill, 33 
N.W, 567%, 37. Minn: 9182" So Scottm yas 
Austin, 32 N.W. 864, 36 Minn. 460. 


[c] In Missouri, under Rev. St. 
(1909) § 7184, providing that in ac- 
tions for possession of pledged prop- 
erty or in any other case where the 
validity of such lien is drawn in ques- 
tion, proof that the lienholder has re- 
ceived usurious interest for the debt 
shall render the mortgage or pledge or 
any lien given to secure the debt in- 
valid and illegal, a petitioner in equity 
to recover stock pledged to secure a 
usurious loan need not gender pay- 
ment of the debt. Smith v. Becker, 
184 S.W. 948, 192 Mo.App. 597. 


[d] In New York (1) Consol. St. 
(1909) p 1892 § 388 provides as fol- 
lows: “Whenever any borrower of 


money, goods or things in action, shall 
begin an action for the recovery of 
the money, goods or things in action 
taken in violation of the foregoing 
provisions of this article, it shall not 
be necessary for him to pay or offer 
to pay any interest or principal on the 
sum or thing loaned; nor shall any 
court require or compel the payment 
or deposit of the principal sum or in- 
terest, or any portion thereof, as a 
condition of granting relief to the 
borrower in any case of usurious 
loans forbidden by the foregoing pro- 
visions of this article.” Under this 
statute a person who comes strictly 
within the meaning of the term “bor- 
rower’ may come into equity for re- 
lief against a usurious contract with- 
out paying or offering to pay the prin- 
cipal sum or_any interest whatever. 
Matter of Fishel, 198 F. 464, 117 C.C. 
A. 224; Wheelock vy. Lee, 64 N.Y. 242 
{rev 15 Abb.Pr.N.S. 24]; Allerton vy. 
Belden, 49 N.Y. 373 [rev 3 Lans. 492]; 
Browne v. Vredenburgh, 43 N.Y. 195; 
Williams y. Fitzhugh, 37 N.Y. 444, 
5 Transcr.A. 61 (where plaintiff asked 
that _a mortgage be canceled as a 
cloud on his title); Vilas v. Jones, 1 
N.Y. 274, How.A.Cas. 759 [aff 10 Paige 
76]; Knickerbocker L. Ins. Co. v. Nel- 
son, 13 Hun 323 (holding that a mort- 
gagor who, after conveying the prop- 
erty, again acquired title to it, might 
set up usury in an action of fore- 
closure and have the bonds and mort- 
gages canceled without tendering pay- 
ment); Marsh v. House, 13 Hun 126; 
Gerwig v. Shetterly, 64 Barb. 620 
[rev on other grounds 56 N.Y. 214]; 
Bissell v. Kellogg, 60 Barb. 617. (2) 
The privilege conferred on the bor- 
rower is purely personal (Hubbard vy. 
Tod LO CSOs LASS 1 Te UeSeeb 0 os 14s hale 
Ed. 258; Buckingham vy. Corning, 91 
N.Y. 525, 16 Wkly.Dig. 492 [aff 26 Hun 
473 (aff, 64 How.Pr. 508)]), (3) and 
no one but he can claim the benefit of 
the statute (see infra § 314) (4) al- 


though he need not avail himself 
thereof (Buckingham v. Corning, 
Supra). (5) But the statute does not 


prevent the court from*imposing the 
condition -that an amount due with 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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territorial effect and cannot bind a court of equity 
out of the state in dealing with a contract made 
within the state;*® nor are they operative in respect 
of foreign usurious contracts against which relief 
is sought in the domestic tribunals.*® So it has been 
held that the right to have all the interest expunged 
may be waived and is waived when the prayer of the 
bill was that all compound, illegal, and usurious in- 
terest be expunged, and that plaintiff may have such 
further relief as his case may require and justice 
dictates.47 


[§ 247] 2. Relief to Lender‘S—a. In General. 
The statutes of usury bind courts of equity as well as 
those of law. The usurer seeking the aid of a court 
of equity will be given only such relief as is consist- 
ent with the statute,#2 and when the statute declares 
usurious contracts void®® equity will refuse the lend- 
er’s prayer for relief.°1 But when the borrower 
waives his right to have a usurious mortgage de- 
clared void, a court of equity will, pursuant to the 
answer, purge the debt of usury and render a decree 
for the amount equitably due, namely, principal and 
legal interest,°? and the same result will follow, it 
has been held, where the creditor in his petition 
waives all interest in excess of the legal rate, and 
defendant does not plead usury in defense.*? When 
the statute declares that the usurer shall forfeit all 
interest stipulated for, or only the usurious excess 
agreed to be paid, the usurious complainant may re- 


lawful interest should be paid as a 
condition of granting relief, where the 
relief granted was not against usury 
alone primarily, but against a series 7 
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N.Y.—Fanning v. Dunham, 5 Johns. 


Ch. 122, 9 Am.D. 283. 
ral IO ek v. Roberts, 17 N.C. 


[66 C.3.] 273 


cover in equity only the principal sum loaned, or 
that sum with legal interest, according as the statute 
may provide,** although it has been held that he may 
recover advancements made to the borrower for tax- 
es and insurance.°® Likewise, when the grantee in 
a deed of trust given to secure a note comes into a 
court of equity to have a mistake in the deed reform- 
ed, and the grantor sets up usury in the note, the 
grantee’s bill will be dismissed unless he produces 
the note and consents to the elimination of the usu- 
ry.°° And so, when a creditor seeks to enforce in 
equity a contract that is not technically usurious but 
is harsh and oppressive, he will be allowed to recoy- 
er only what is fair and just, that is, his debt with 
legal interest thereon.*7_ Even when asking relief 
other than mere enforcement of the contract, as, for 
instance, the reformation of a usurious contract, the 
unclean hands of the usurer must be cleansed before 
he will be allowed to come into a court of equity. 
Therefore in his bill asking such collateral relief he 
must offer to abate so much of his claim as the statute 
declares to be forfeited by usury.°® But when the 
circumstances are such that defendant is forced to 
assume the position of actor and asks affirmative re- 
hef on the ground of usury in the complainant’s 
claim, the court will then allow such a defense only 
on condition that defendant do equity by paying the 
principal sum due, and legal interest.°® And where 
the mortgagee receives part of the mortgaged prop- 


20 Ga.App. 802. (2) The lien of a 
mortgage executed subsequent to such 
act may be asserted for the amount 
actually loaned. Croom vy. Jordan, 


of adjudications which had been ob- R r supra. 

tained against plaintiff and which he Pa.—Mcellvain v. MelIlvain, 1 Del. 55. Crafton v. New South Bldg. 
asked a court of equity to set aside. | Co. 370. etc., Assoc., 26 So. 362, 77 Miss. 166. 
Reich v. Cochran, 85 N.Y.S. 247, 41 [a] Rule ayplied.—(1) The rule 56. Corby v. Bean, 44 Mo. 379 


Misc. 639. 

{e] In Wisconsin (1) at one time 
the statutes, copied from the New 
York statutes, relieved the borrower 
from tendering or paying either prin- 
cipal or interest as a condition to the 
obtaining of equitable relief against 
a usurious contract. See Draper v. 
Emerson, 22 Wis. 147; Cooper v. Tap- 
pan, 4 Wis. 362. (2) But these stat- 
utes have been superseded, and it is 
now provided that any person who 
seeks to be relieved of a usurious con- 
tract or who sets up the plea of usury 
shall prove a tender of the principal. 
See St. (1921) § 1692. 

45. Hubbard v..Tod, 19 S:Ct+14, 
171 U.S. 474, 43 L.Ed. 246; Matthews 
v. Warner, 6 F. 461 [aff 5 S.Ct. 312, 
112 U.S. 600, 28 L.Ed. 851]. 


46. American Freehold Land, ELC. 
Co. v. Jefferson, 12 So. 464, 69 Miss. 
770, 30 Am.S.R. 587; Salter v. Embrey, 
(Miss.) 18 So. 373; Williams v. Fitz- 
hugh, 87 N.Y. 444, 5 Transcr.A. 61; 
Maynard v. Hall, 66 N.W. 715, 92 Wis. 
565. 

47. Campbells v. 
Leigh (38 Va.) 113. 

48. Right of action at law on usu- 
rious contract see supra §§ 232-235. 

49. See cases infra note 51 et seq. 

50. See statutory provisions. 


51. Iowa.—Tansil v. McCumber, 
206 N.W. 680, 201 Iowa 20. 


Ky.—Morrison v. Helm, 4 Bibb 460; 
Richardson v. Brown, 3 Bibb 207. 


Md.—Carter v. Dennison, 7 Gill 157. 


N.J.—Vanderveer v. Holcomb, 17 N. 
J.Eq. 87 [aff 17 N.J.Eq. 547]; Hudnit 
v. Nash, 16 N.J.Eq. 550. 


[66 C. J.—18] 


Patterson, 11 


stated in the text has been held to 
apply when the lender was fraudulent- 
ly induced to make the usurious con- 
tract by the debtor with the purpose 
of taking advantage of the usury in 
order to escape judgment of his debt. 
State Bank v. Knox, 21 N.C. 50, 52 
(where it was said: “A court of 
equity cannot, therefore be invoked 
to aid such a contract in whole or in 
part, or to redress the oppressor be- 
cause the meditated injury has, by the 
artifice of the intended victim, been 
mado to recoil on himself. Oppres- 
sion cannot demand help even against 
fraud’). (2) So, when the statute 
declares the usurer’s contract void, 
he cannot maintain a bill to set aside 
his debtor’s gift as a fraud on credi- 
tors. Taylor v. Hubanks, 3 ° A.K. 
Marsh. (Ky.) 239. 


52. Jones v. McLean, 18 Ark. 456. 


53. Attna Bldg., ete, Assoc. v. 
Randall, 99 P. 655, 23 Okl. 45. 


54. U.S.—De Wolf v. Johnson, 10 
Wheat. 367, 6 L.Ed. 343. 


Ga.—Croom y. Jordan, 93 S.E. 538, 
20 Ga.App. 802. 


La.—Compton y. Compton, 5 La. 
Ann. 615. 


Mich.—Clapp v. Galloway, 22 N.W. 
869, 56 Mich. 272. 


N.C.—Moore v. Beaman, 17 S.E. 676, 
112 N.C. 558 [aff 16S. 177, 117 NG: 
328]. 


[a] Lien of chattel mortgage (1) 
executed before Acts (1916) p 48, to 
secure loan, with interest at more 
than five per cent a month, may be 
asserted for principal and lawful in- 
terest. Croom vy. Jordan, 93 S.E. 538, 


57. Miller v. 
1081, 20 Ky.L. 801 


[a] Thus, when a vendor holding 
serial purchase money notes given for 
principal and interest comes into a 
court of equity to enforce his lien, 
claiming the right, given him by the 
contract, to treat all of the notes as 
due, because the purchaser was in ar- 
rears as to aS many as four of them, 
he must submit to such judgment as 
a chancellor ought to render, and 
can recover only the principal with in- 
terest thereon at six per cent from 
date of sale. Miller v. Ferguson, 47 S. 
W. 1081, 20 Ky.L. 801. 


58. Hawkins v. Pearson, 11 So. 304, 
96 Ala. 369. 


59. Nisbet v. Walker, 4 Ga. 221; 
Blythe v. Small, 67 I1].App. 319; Pow- 
ers v. Chaplain, 30 N.J.Eq. 17. 


[a] Rule applied.—(1) On a bili 
filed to enforce the lien of a judgment, 
defendant was allowed to show usury 
in the judgment on condition of his 
paying what was equitably due. Nis- 
bet v. Walker, 4 Ga. 221. (2) Where, 
on a bill filed to foreclose a usurious 
mortgage, claiming to recover the 
usurious interest, upon payment into 
court of all that the mortgagee is en- 
titled to, the bill should be dismissed 
at the mortgagee’s costs. Blythe v. 
Small, 67 Ill.App. 319. (3) Although 
by the terms imposed on defendant, 
who is let in to answer a bill to fore- 
close, he is prevented from setting 
up usury, yet, if usury is proved, com- 
plainant will be allowed to recover 
only the amount equitably due on his 
mortgage. Powers v. Chaplain, 30 N. 
J.Eq. 17. 


Ferguson, 47 S.W. 
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erty from the mortgagor, to be credited at an agreed 
price on the mortgage debt, the subsequent abate- 
ment of such debt on bill to redeem, on account of 
usury, will not entitle the mortgagee to a corre- 
sponding reduction of the credit allowed.°? It is 
also held that, when the usury in a contract is due 
to a mistake of law on the part of a lender who had 
no intent to violate the law, he is entitled to be re- 
lieved in equity from the penalties of usury,®! and, 
on the same principle, where the creditor, on learn- 
ing that the interest agreed upon was usurious, al- 
tered the note given by substituting a legal rate for 
the illegal rate first written, thereby rendering the 
note void,®? equity will decree the payment of prin- 
cipal and legal interest.6* A bill to foreclose a 
mortgage securing a usurious loan for default in the 
payment of the first interest installment is prema- 
turely brought where the usury exacted would more 
than satisfy such installment.** 


Costs.°> In some jurisdictions costs are imposed 
by statute on a usurious mortgagee.*® 


[§ 248] b. Subrogation to Rights of Third Per- 
sons. The question sometimes arises whether, when 
a loan at usurious interest is made for the purpose 
of paying off a prior valid encumbrance, the lender 
may abandon his usurious contract and be subrogat- 
ed to the rights of the prior encumbrancer. It is now 
determined that if the money paid under the usuri- 
ous contract passes to the borrower, whose agree- 
ment to apply it in discharge of the prior encum- 
brance is thus a part of the illegal contract, so that 
the lender’s claim to subrogation arises solely from 
such illegal agreement, no subrogation will be al- 
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lowed.®? But when the lender himself pays over the © 
money to the prior encumbrancer, and subsequently | 
takes a usurious security for his loan, such security 
being void, he may be subrogated to the rights of the 
former creditor under the valid lien.** On the other 
hand, it has been held that where one having no in- 
terest in the property advances money upon usurious 
interest to discharge an existing encumbrance he is 
not entitled to be subrogated to the rights of such 
prior encumbrancer as against those whose claims to 
the premises intervened between the prior encum- 
brance and his own, whatever may be his rights 
against the debtor alone.®® 


[§ 249] D. Usury as Defense?°—1. Avoidance of 
Contract to Extent Allowed by Statute—a. In Gen- 


- eral. Since the borrower under a usurious loan is 


considered to have been forced against his will into 
the transaction by the oppressive conduct of the 
lender, and is regarded as not in pari delicto with the 
lender,** he may, so long as any part of the usuri- 
ous debt remains unpaid, set up usury as a defense 
in an action brought by the lender to enforce pay- 
ment of the debt,’? unless the statute prohibits the 
interposition of such defense;7?% and the right to 
set up such defense is not affected by the 
fact that, in the particular jurisdiction, the bor- 
rower could not maintain an action at law to re- 
cover back usury voluntarily paid.7? The holder of 
a note suing to foreclose a mortgage security, it can- 
not defeat the defense of usury in the note by offer- 
ing to waive a deficiency judgment.7* In an action 
on a renewal note defendant may set up in defense 
usurious payments made on the original note unless 


60. Knox v. Nall, 80 Ala. 347. erent! elaim ee ep bree ace eae ee Vv.) Doty, 933 Nu. 9833 
: “te . Pri Ca Cou e former’s valid . mortgage.| Fox v. Miller, 46 N.Y.S. 837, 20 App. 
Ee TT Vs Pritchard, 8 S.C.) ciple v. Nichols, 13. S.W. 796, 53| Div. 333; Common Finance Corpora: 
Ba Gee. Altotation of tnatiuments| Ams 2th 22 Am. S.R 100, oe v. Balsam, 231 N.Y.S. 656, 133 
68. McWilliams vy. Bones, 10 S.E. ise, 512. 
eaapereetnand note 28. _| 124, 84 Ga. 203; Patterson v. Birdsall,|__N.C.—Noland vy. Osborne, 97 SE. 
oon ed v. Fowler, 1 Roo 64 N.Y. 294, 21 Am.R. 609 [aff 6 Hun| 714, 177 N.C. 14. : 


64. Leipziger v. Van Saun, 53 A. 1, 
64 N.J.Eq. 37. 


, 65. Generally see Costs 15 C.J. p 


66. See statutory provisions. 


[a] In Tennessee, under Shannon 
Code § 4947, providing that if usuri- 
ous interest has been intentionally 
taken or reserved the person taking 
or reserving such usury shall pay 
full costs, where, in a suit to enjoin 
foreclosure of a trust deed which de- 
fendant was attempting to foreclose 
for an amount greater than was 
actually due, and which included usu- 
rious interest, defendant filed a cross 
bill asking that the-deed be fore- 
closed, he was not entitled to costs. 
Tyler v. Walker, 47 S.W. 424, 101 
Tenn. 306. 

67. Trible v. Nichols, 13 S.W. 796, 
53 Ark. 271, 22 Am.S.R. 190; Perkins 
Veuiall, 12 NE 48, 105 iNsY.) 539: 
Baldwin v. Moffett, 94 N.Y. 82. 


[a] VWoid transaction no basis for 
subrogation.—It is well settled that 
one who, at the request of another, 
pays off an encumbrance upon the lat- 
ter’s land is entitled to be subrogated 
to the security. But it has been held 
in Arkansas that when the agreement 
with the third person, for the payment 
of such mortgage debt, is usurious, 
and the conveyance by the former 
mortgagee to such third person is 
void for usury under the statute, the 


69. Downer v. Wilson, 33 Vt. 1. 


70. Bar of defense by lapse of time 
see infra § 282. 


71. Hewitt v. Dement, 57 Ill. 500; 
Safford v. Vail, 22 Ill. 326; Horner 
v. Nitsch, 63 A... 1052, 108 Md. 498; 
Bell v. Mulholland, 90 Mo.App. 612; 
Parvin v. McBride, 1 Disn. 566, 
Ohio Dec. (Reprint) 800. 


72. U.S.—In re Prescott, 19 F.Cas. 
No. 11,389, 5 Biss. 523, 9 Nat.Bankr. 
Reg. 385. 


Ill.—Jenkins v. International Bank, 
97 Ill. 568; Jenkins v. Greenbaum, 95 
Ill. 11; Hawhe vy. Snydaker, 86 Ill. 
197; Peddicord v. Connard, 85 Ill. 102; 
Mitchell v. Lyman, 77 Ill. 525; House 
Vv.) / Davis; 1605 Til; 1867s) Saylor av: 
Daniels, 37 Ill. 381, 87 Am.D. 250; 
Farwell v. Meyer, 35 Ill. 40; Matthias 
v. Cook, 31 Ill. 83; Hadden y. Innes, 
24 Ill. 381; Knight v. Seney, 211 Il. 
App. 324; Garlick v. Mut. Loan, etce., 
Assoc:, 116 Ill.App. 311. 


Jowa.—Tansil v. McCumber, 206 
N.W. 680, 201 Iowa 20. 
Kan.—Blakeman vy. Busby, 60 P. 


1064, 61 Kan. 745. 


La.—Huntington vy. Westerfield, 2 
La.A. (Orleans) 405. 

Mich.—Buckner Loan Co. v. Bicher 
190 N.W. 670, 221 Mich. 198. 


Miss.—McLaurin y. Parke 
Miss. 509, Eps 


’ 


For later cases, developments and changes in the law see Annotations, 


Pa.—Warren’s Appeal, 5 A. 735, 1 
Pa.Cas. 487. 


Tex.—Smith v. Glanton, 39 Tex. 365, 
19 Am.R. 31; Southern Industrial 
Corporation vy. Harris, (Civ.App.) 22 
S.W.(2d) 494. 


Wis.—Root v. Pinney, 11 Wis. 84. 


[a]. Borrower need not pay usury 
and then sue to recover it back, but 
may defend action by the lender pro 
tanto. Root v. Pinney, 11 Wis. 84. 


[b] Individual maker of joint and 
several note may plead defense of 
usury, although a corporate comaker 
is denied such right, unless the facts 
pleaded cut down the effect of the 
face of the note. Rockmore v. Ep- 
stein, 217 N.Y.S. 76, 127 Misc. 526. 


7214. Securities Acceptance Corpo- 
ration v. BE. M. Kane Co., 196 N.Y.S. 
51/9, 119 Misc. 354 [aff 201 N.Y.S. 945, 
207 App.Div. 840]. See generally 
supra § 214. : 


[a] Corporations.—In New York 
General Business Law § 374, prohibits 
a corporation from interposing the de- 
fense of usury. Securities Acceptance 
Corporation v. E. M. Kane Co., 196 
N.Y.S. 519, 119 Misc. 354 [aff 201 N.Y. 
S. 945, 207 App.Div. 840]. 


73. Gladwin State Bank vy. Dow, 
eats 601, 212 Mich. 521, 13 A.L.R. 
1233. 


74 Platner Lumber Co. v. Theo- 
dore, 235 N.W. 467, 120 Neb. 804. 


same title and section number, 
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the new note has been purged of usury,75 and where 
arenewal note provides for usury, or where usurious 
interest is exacted by way of discount, the defense 
of usury, not only in the particular note sued on but 
in all of its predecessors where it exists, if it exists 
at all, is available to the maker as against the payee 
or holders with knowledge.?® That usury is a de- 
fense personal to the borrower has already been 
shown.'? A statute may take away the defense of 
usury without depriving defendant of any constitu- 
tional right;7® and a condition imposed on the de- 
fense by statute, pertaining only to the remedy, may 
be removed by statute after the usurious contract 
has been made.*® Furthermore as usury is purely 
a creature of the statute, the borrower must seek 
relief in accordance with the provisions of the stat- 
ute,*° which will, however, be construed liberally 
in favor of the defense.81 So, when the statute con- 
fines the remedy to an action for recovery of the 
usury paid,** the borrower cannot set up usury as a 
defense to an action by the lender on the usurious 
transaction.** Such defense has no especial claim 
upon the indulgence and favor of the court and 
should be disposed of upon the same principles, and 
in the same manner, as other defenses.®4 


Offer to restore benefits received.** The necessity 
of paying or tendering the amount equitably due, as 
a condition of affirmative relief in equity from a 
usurious contract,®® does not apply where the bor- 
rower sets up usury as a defense*” unless the statute 


75. Neale v. Rouse, 19 S.W. 171, 93 


USURY 


Equitable relief generally see supra 
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so requires.*® So, where plaintiff in ejectment pleads 
usury in his reply to avoid an instrument in defend- 
ant’s chain of title, without asking any affirmative 
relief, he need not return the consideration receiv- 
ed.e” 


[§ 250] b. Usury in Separate or Collateral Obli- 
gation. As a general rule in an action upon an obli- 
gation valid in itself defendant will not be allowed to 
show in defense usury in some separate and distinct 
or collateral transaction.°® But when the right 
claimed by plaintiff depends immediately upon the 
validity of a contract, usury in such contract may be 
shown in defense, as where a mortgagee seeks to re- 
cover possession of property mortgaged to secure a 
usurious debt,®+ and it seems that the consideration 
of a recognizance may be impeached for usury, even 
in an action by the creditor against the debtor for 
possession of the land taken by extent in satisfac- 
tion of the debt.°? 


[§ 251] c. In Suit To Foreclose Mortgage. Since 
scire facias is not an action, and as such open to ordi- 
nary defenses, usury is not a proper defense in scire 
facias to foreclose a mortgage.®* Usury is usually 
a good defense, however, to a suit to foreclose a 
mortgage,°* and, since defendant in such suit is 
not in the position of one asking affirmative relief 
in equity, he may claim the full benefit of the usury 
act without being required to tender the amount eq- 
uitably due,®® unless some special provision of the 


Ky. 151, 14 Ky.L. 126. 


76. Gladwin State Bank v. Dow, 
180 N.W. 601, 212 Mich. 521, 13 A.L.R. 
1233. 


77. See supra § 209. 

78. New Haven Sav. Bank v. 
Bates, 8 Conn. 505; Lillard v. Field, 
1 J.J.Marsh. (Ky.) 275. 


Effect of statutory changes in gen- 
eral see supra §§ 54-60. 

79. Simonton y. Vail, 
Root v. Pinney, 11 Wis. 84. 


80. See statutory provisions; 
cases infra this note. 


[a] In Louisiana it was held that 
Acts (1860) p 130, and its successor, 
Civ. Code art 2924, excluding the de- 
fense of usury against certain writ- 
ten obligations, applies only to notes, 
bonds, ete., which evidence a com- 
plete contract and include the princi- 
pal and usurious interest, but does not 
apply to a note, etc., which has no 
consideration other than usurious in- 
terest on another contract or obli- 
gation. Dumas vy. Boulin, McG. 274. 


[b] In South Carolina it was held 
that a landlord could not avoid an 
agreement for the use and occupa- 
tion of the premises, rent free, on the 
ground of usury, in an action of 
replevin against him to try his right 
to distrain for rent. Benoist & 
Dumouchet yv. Sollee, 3 S.C.L. 251. 


11 Wis. 90; 


and 


81. Gardner v. Matteson, 38 Mich. 
200. 
82. See infra § 264 et seq. 


83. Robinson v. McKinney, 29 N. 
W. 658, 4 Dak. 290. 


84 Sullivan v. Thumm, 136 So. 
439, 101 Fla. 1412; Bettis v. Tampa 
Real Estate Exchange & Loan Ass’n, 
56MSO. 8499 O62 lal. 4355) Clark iv. 
Spencer, 14 Kan. 398, 19 Am.R. 96. 


85. Payment or tender of amount 
equitably due as condition of: 


§§ 2422.5, 
Right to set up usury as defense to 


Hise to foreclose mortgage see infra 
251. 


86. See supra § 242 et seq. 


87. Blakeman vy. Busby, 60 P. 1064, 
61 Kan. 745; Union Bank vy. Bell, 14 
Ohio St. 200; Mason First Nat. Bank 
Hee oabetter, (Tex.Civ.App.) 34 S.W. 


88. Bock River Bank v. Sherwood, 
10 Wis. 230, 78 Am.D. 669. 


89. Scott v. Potts, 159 P. 932, 60 
Okl. 228. 

96. Ill.—Polen y. Palmer, 53 III. 
App. 223. 


Iowa.—Philips v. Gephart, 5 N.W. 
683, 53 Lowa 396. 


Md.—Maryland Permanent Land, 
etc., Soc. v. Smith, 41 Md. 516. 


N.¥.—Murray v. Judson, 9 N.Y. 73, 
59 Am.D. 516, 1 Seld.Notes 157. 


Pa.—Taylor vy. Breisch, 11 A. 388, 
7 Pa.Cas. 413. 


S.C.—Benoist v. Sollee, 3 S.C.L. 251. 


[a] Illustration.—In an action to 
rescind a contract for the sale of 
land and to recover the land for the 
nonpayment of the purchase price, in 
which defendants admitted that more 
than one half the price was unpaid, 
and was a legal charge on the land, 
a judgment for recovery of the land 
will not be reversed because the in- 
terest provided in the contract of sale 
was usurious. Hood v. People’s 
Bldg.,. etc., Assoc., 27 S.W. 1046, 8 
Tex.Civ.App. 385. 


on Moore v. Woodward, 83 N.C. 
531. 

92. Chandler v. Morton, 5 Me. 374. 

93. Camp v. Small, 44 Ill. 37; Car- 
penter v. Mooers, 26 Ill. 162. 

94 U.S.—Mortgage Securities Cor- 
poration v. Levy, 11 F.(2d) 270. 


Segue: Se ha v. Woodruff, 8 Conn. 


Ga.—Wagnon vy. Pease, 30 S.E. 895, 
104 Ga. 417; Bailey v. Lumpkin, 1 
Ga. 392. 

Ill.—Anna Loan & Improvement Co. 
v. Dorris, 174 N.E. 865, 342 Ill. 567, 
74 A.L.R. 968 [aff 258 Ill.App. 285]; 
Matzenbaugh v. Troup, 36 Ill.App. 261. 

lowa.—Tansil v. McCumber, 206 N. 
W. 680, 201 Iowa 20; Cox v. Douglas, 
12 Iowa 185; Kuhner v. Butler, 11 
Iowa 419. 


Neb.—Pitman y. Ireland, 90 N.W. 
540, 64 Neb. 675. 


N.J.—Vanderveer v. Holcomb, 17 N. 
J.Eq. 87 [aff 17 N.J.Eq. 547]. 


N.Y.—Breunich y. Weselman, 2 N.E. 
385, 100 N.Y. 609 mem; Walch vy. 
Cook, 65 Barb. 30; Charlton v, Ward, 
168 N.Y.S. 876, 102 Misc. 238. 


N.C.—Moore v. Beaman, 16 S.E. aids 
111 N.C. 328; Arrington vy. Jenkins, 
95° N-Co 46 2. 


Ohio.—Union Bank v. Bell, 14 Ohio 
St. 200. 


S.C.—Zeigler v. Maner, 30 S.E. 829, 
53 S.C. 115, 69 Am.S.R. 842; People’s 
Bank v. Jackson, 20 S.E. 786, 43 S.C. 
86, 49 Am.S.R. 823, 27 L.R.A. 569. 


S.D.—Holm v. First Nat. Bank, 87 
NiWe 526.5150 Sipe ab: 


Wis.—Maynard vy. Hall, 66 N.W. 
715, 92 Wis. 565. 


{a] Rule applied.—Where a trans- 
action was usurious and the borrow- 
er had repaid a sum exceeding the 
principal of the loan, he could set up 
the usury in a suit to foreclose a 
mortgage securing the loan, and the 
court properly dismissed the bill. 
Anna Loan & Improvement Co. vy. Dor- 
ris, 174 N.H. 865, 342 111.567) 74 AUL, 
R. 968 [aff 258 Ill. App. 285]. 


95. U.S.—Mortgage Securities Cor- 
poration v. Levy, 11 F.(2d) 270. 
RetoM ee Se v. Woodruff, 8 Conn. 
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statute applicable requires such a tender as a con- 
dition precedent to the defense of usury;’® and the 
operation of the rule is not affected by the fact that 
the mortgagor in his answer prayed for cancellation 
of the note, such affirmative relief being denied. 
It has been held that usury cannot be urged as an ob- 
jection to the confirmation of a mortgage sale,°® 
at least unless the objection is accompanied by pay- 
ment into court, or tender, of the amount actually 
loaned, with legal interest,®® but ean arise only on 
the auditor’s statement of final account.* 
after issue of scire facias on a mortgage and entry 
of judgment, the land is sold on execution issued on 
a judgment junior to the mortgage, for an amount 
insufficient to pay all liens, and the mortgagee re- 
leases the mortgagor from personal liability on the 
bond accompanying the mortgage, the mortgagor has 
no such interest as entitles him to open the judgment 
on the mortgage and defend on the ground of usu- 


IAVSe 


Ga.—Bailey v. Lumpkin, 1 Ga. 392. 


Iowa.—Cox v. Douglas, 12 Iowa 185; 
Kuhner v. Butler, 11 Iowa 419. 


N.J.—Vanderveer v. Holcomb, 17 N. 
J.Eq. 87 [aff 17 N.J.Eq. 547). 


N.C.—Moore v. Beaman, 16 S5.E. 
Ui titeN-C. S28elate Wy S BLL6c6, LL 
N.C. 558]; Gore v. Lewis, 13 S.E. 
909, 109 N.C. 539. 

Ohio.—Union Bank v. Bell, 14 Ohio 
St. 200. 


Wis.—Jordan v. Warner’s Estate, 


83 N.W. 946, 107 Wis. 539; Maynard 
v. Hall, 66 N.W. 715, 92 Wis. 565; 
Haggerson v. Phillips, 37 Wis. 364; 


Gill v. Rice, 13 Wis. 549; Towslee v. 
Durkee, 12 Wis. 489; Simonton v. 
Vail, 11 Wis. 90; Root v. Pinney, 11 
Wis. 84; Newman v. Kershaw, 10 Wis. 
333 (applying New York law); Platt 
v. Robinson, 10 Wis. 128. 

[a] Usury between codefendants. 
—When the mortgagor and a second 
mortgagee are made codefendants in 
a suit to foreclose, the mortgagor will 
be allowed to set up usury in the sec- 
ond mortgage without tendering the 
sum actually due, the second mortga- 
gee being regarded the actor as be- 
tween the codefendants. Vanderveer 
v. Holcomb, 17 N.J.Eq. 87 [aff 17 N.J. 
Eq. 547]. 

Necessity of tender of amount equi- 
tably due where borrower is seeking 
affirmative relief in equity see supra 
§§ 242-246. 


96. Newman v. Kershaw, 10 Wis. 
333; Rock River Bank v. Sherwood, 
10 Wis. 230, 78 Am.D. 669. 


[a] Manner in which defendant 
must plead and prove the defense of 
usury, whether he must aver and 
prove a tender of the amount justly 
due, is to be determined by the stat- 
ute in force at the time of the suit. 
Simonton v. Vail, 11 Wis. 90; Root v. 
Pinney, 11 Wis. 84. 


97. Mortgage Securities Corpora- 
tion v. Levy, 11 F.(2da) 270. 


98. Kirsner v. Sun Mortg. Co., 141 
A. 398, 154 Md. 682; Owens v. Graet- 
zel, 126 A. 224, 146 Md. 361, 39 A.L.R. 
943; Boynton v. Remson, 104 A. 527, 
133 Md. 101; Equitable Mutual Land 
Improvement Assoc. v. Becker, 45 Md. 
632; Maryland Permanent Land & 
Bldg. Soc. v. Smith, 41 Md. 516. 


99. Smith vy. Myers, 41 Md. 425. 
1. See cases supra notes 98, 99. 


2. Reap v. Battle, 26 A. 439, 155 
Pa. 265. 
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tory rate.® 


Where, 


[§§ 251-253 


[§ 252] d. Action by Broker for Compensation for 
Procuring Loan. A broker who procures a loan for 
his principal under an express contract by the latter 
to pay a greater compensation than that allowed by 
the Usury Act. may nevertheless recover the reason- 
able value of his services, not exceeding the statu- 


[§ 253] 2. Set-Off and Counterclaim*—a. In Gen- 
eral. The right of defendant under a plea of set-off 
or counterclaim to secure the deduction from the 
principal sum of all usurious payments previously 
made depends largely upon the provisions of the 
statutes applicable.® In the absence of such specific 
provisions, the general rule governing is that when- 
ever the right of the borrower to recover usurious 
payments already made is recognized, either as a 
common-law right to recover money wrongfully ex- 
torted, or as given by statute,® such right may be 
made effective to defendant by plea of set-off or 


counterclaim,’ but in jurisdictions where an inde- 


3. Roth & Miller v. Temkin, 100 
A. 843, 90 N.J.Law 39: To same effect 
Buchanan vy. Tilden, 45 N.Y.S. 417, 18 
App.Div. 123. See also Brokers § 77 
text and note 47. 


4. Cross references: 


Application of payments in reduction 
of debt see infra § 260 et seq. 


Recovery of penalty by way of set- 
off or counterclaim see infra § 398. 


Right to set-off or counterclaim 
Darred by lapse of time see infra § 


5. See statutory provisions; 
cases infra this note. 


[a] In Indiana (1) under the act 
of March 9, 1867, construed with Act 
(1861) § 5, recoupment of interest 
voluntarily paid could not be allowed 
in any case except as to the excess of 
interest over ten per cent. Hiatt v. 
Renk, 64 Ind. 590 [overr Snyder v. 
Braden, 58 Ind. 143]; Reynolds v. 
Roudabush, 59 Ind. 483; Holcraft v. 
Mellott, 57 Ind. 539; Bowen v. Phil- 
lips, 55 Ind. 226. (2) Under the act 
of March 10, 1879, interest in excess 
of six per cent, paid before commence- 
ment of suit, could be recouped, but 
such right was limited to contracts 
made after the passage of the act and 
existing contracts are governed, as 
to recoupment, by the prior acts. 
Kepler v. Conkling, 89 Ind. 392; Wil- 


and 


cox vy. Majors, 88 Ind. 203; Sager v. 
Schnewind, 83 Ind. 204; Sims v. 
Squires, 80 Ind 42. (3) Under 


Burns St. Annot. (1908) § 7953, making 
a contract to pay usurious interest 
void as to the excess over the legal 
rate of interest, the debtor in an ac- 
tion on a contract affected with usury 
may recoup the excess over the legal 
rate. Jones v. Bryan, 102 N.E. 1538, 53 
Ind.App. 550: (4) Retroactive effect 
of statute see infra § 254. 


[b] In North Carolina, under Act 
(1895) c 69, the taking of usurious in- 
terest forfeits the entire interest and 
the borrower may plead usury as a 


counterclaim. Faison v. Grandy, 36 
S.H. 276, 126 N.C. 827 [aff 38 S.E. 897, 


128 N.C. 488, 83 Am.S.R. 693]. 


[c] In South Dakota, under L. 
(1889) ¢ 70, any person or corpora- 
tion contracting for a greater rate of 
interest or discount than twelve per 
cent forfeits all the interest, and if 
any part thereof has been paid it may 
either be recovered by action brought 
for that purpose or set off in an ac- 
tion to recover the principal. Wil- 
son v. Selbie, 64 N.W. 537, 7 S.D. 494, 


6. See infra § 264. 


7. Cal.—Westman v. Dye, 4 P.(2d) 
134, 214 Cal. 28; Ames v. Occidental 
ife Ins.-Co.,' 291. Py V82e 210 Cale aid. 


D.C.—Metropolitan Loan & Trust 
Co. v. Schafer, 44 App.D.C. 356. 

Ga,—Zeigler v. Scott, 10 Ga. 389, 54 
Am.D. 395. 

Idaho.—Cornelison v. U. S. Building 
& Loan Ass’n, 292 P. 243, 50 Idahe 1. 


Ky.—Paine v. Levy, 134 S.W. 1160, 
ae Ky. 619; Moss v. Rowland, 1 Duy. 


N.H.—Pastore v. Priori, 103 A. 977, 
79 N.H. 1; Peterborough Say. Bank v. 
Hodgdon, 62 N.H. 300. 


N.J.—Bovit v. Mantel, 153 A. 638, 
108 N.J.Hq 11. 


N.Y.—Pixley v. Ingram, 53 Hun 93, 
6 N.Y.S. 360; Geenia v. Keah, 66 Barb. 
245. But see Hessberg v. Matter, 117 
N.Y.S. 1014, 64 Mise. 97 (holding that 
forfeiture of interest on a usurious 
loan may not be counterclaimed in an 
action on the loan, but is recoverable 
only in a separate action). 


N.C.—Cobb v. Morgan, 83 N.C. 211. 
Tex.—Ware y. Bennett, 18 Tex. 794. 
Vt.—Ewing v. Griswold, 43 Vt. 400. 
Wis.—Wood v. Lake, 13 Wis. 84. 


Ont.—Shaw y. Hossack, 12 Ont.W. 
N. 183. 


[a] Usury as equitable set-off.— 
In Vermont in a suit to foreclose it 
has been held that usury paid may be 
deducted by way of equitable offset, 
although not referred to by plea or 
answer. Cross v. Mann, 53 Vt. 501. 


[b]| Foreclosure of mortgage.—(1) 
A claim for usurious interest may be 
pleaded as a set-off or counterclaim 
in a Suit to foreclose a mortgage. 
Bovit v. Mantel, 153 A. 638, 108 N.J. 
Eq. 11; Kobrin v. Hull, 124 A. 365, 
96 N.J.Eq. 41 [aff 128 A. 921, 97 N.J. 
Eq. 546]; Loew vy. McInerney, 144 N. 
Y.S. 546, 159 App.Div. 513 [rearg den 
144 N.Y.S. 1126, 160 App.Div. 904]; 
Myers v. Wheeler, 48 N.Y.S. 611, 24 
App.Div. 327 [aff 57 N.B. 1118, 161 N. 
Y. 637]; Equitable Life Assurance 
Soc. v. Cuyler, 12 Hun 247 [aff 75 N. 
Y. 511]. (2) In a suit to foreclose 
a mortgage defendant may plead usu- 
ry either as a defense or a counter- 
claim or both; and the fact that the 
matter is alleged both as a defense 
and a counterclaim does not make it 
any less a counterclaim. Charlton v. 
Ward, 168 N.Y.S. 876, 102 Misc. 238. 
(3) Grantee taking subject to a usu- 


For later cases, developments and changes in the law see Annotations, same title and Section number, 


§§ 253-256] 


pendent action to recover back usury paid cannot be 
maintained,* such payments are not available as a 
set-off or counterclaim.’ In some jurisdictions, how- 
ever, the remedy given by statute for the recovery 
of interest paid is held to be exclusive, and thus to 
preclude a plea of set-off or counterclaim in an action 
to recover the debt;1° and, pursuant to this rule, as 
declared by the United States courts! and followed 
by state courts,!? where usurious interest is paid to 
a national bank it can be recovered only in an inde- 
pendent action brought for that purpose, as provided 
by the national banking law, and cannot be set. off 
in an action on the debt. In some jurisdictions the 
mere omission of the statute to provide a method for 
the recovery of usury paid, especially where the pen- 
alty of usury is a forfeiture of interest only, is con- 
strued to negative the existence of such a right, and 
to confine defendant who desires to take advantage 
of the usury acts to his special plea of usury.?3 


[§ 254] b. Statutes Retroactive. Acts permitting 
set-off or counterclaim of usurious payments, or al- 
lowing recovery of such payments so that the right 
of set-off or counterclaim arises, so far pertain to the 
remedy that the law in force at the time action is 
brought governs rather than that in force at the 
time of the making of the contract.1* Hence a plea 
of set-off or recoupment authorized at the time action 
is brought may be validly made, although such a plea 
was expressly prohibited at the time the usurious 
contract was made,’° unless the statute authorizing 
the plea expressly excepts existing contracts from 
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its operation.1® 


[§ 255] c. Extent of Set-Off or Counterclaim. 
Since at common law and under the statutes adopting 
a similar rule the borrower can recover only such in- 
terest as has been paid in excess of the legal rate,!7 
he is entitled to claim no more under a plea of set- 
off when based on such common-law or statutory 
right.18 By set-off he is entitled to a deduction of 
the same amount that might have been recovered by 
action.?® 


[§ 256] d. Usury Paid on Other Obligation or 
Transaction.2° It has been held in some jurisdic- 
tions that where defendant has paid plaintiff usuri- 
ous interest on a note which plaintiff has since sold, 
it may be set off in an action on another note;?! that 
the entire usurious interest included in a series of 
negotiable notes, each given in renewal of the pre- 
ceding one may be offset or recouped in an action on 
the last note of the series,?? unless the action is 
brought by an innocent holder, in which case he may 
recover it from the original payee;?* and that, while 
usury paid on a former contract may be pleaded as a 
set-off to an existing debt, when not barred by limi- 
tations,** the former contract on which the usury 
was paid must have been between the same parties 
as those to the existing debt.*®° A defense of usury, 
good as against one obligation, will not ordinarily: 
constitute a valid offset against a distinct and inde- 
pendent obligation, although between the same par- 


16. 


rious mortgage may set off usury in 
foreclosure on assignment of claim 
for usurious interest paid. Bovit v. 
Mantel, supra. 


[ec] In action to cancel usurious 
contract, the mortgagor could recov- 
er or offset for previous interest pay- 
ments made by him. Cornelison vy. 
U. S. Building & Loan Ass’n, 292 P. 
243, 50 Idaho 1. 


[d] In Pennsylvania (1) set-off of 
usurious payment may be had in an 
action on the contract. Thomas v. 
Shoemaker, 6 Watts.&S. 179; Colum- 
bia Bldg. Assoc. v. Weigel, 16 Pa.Dist. 
294. (2) But the right of set-off 
cannot be asserted by a third person 
(Litle’s Estate, 90 A. 733, 244 Pa. 
368), (3) and hence, where a partner- 
ship borrowed money at usurious in- 
terest and then became a corporation, 
and it gave its obligation to the lend- 
er for claims against it and the part- 
nership, and the lender entered judg- 
ment ona judgment note given to cov- 
er the corporation’s liability, which 
judgment was opened to permit set- 
off of usurious interest paid, such in- 
terest paid by the partnership could 
not be set off (Foley v. Equitable Inv. 
Co., 110 A. 239, 267 Pa. 514). (4) When 
defendant suffers judgment on a usu- 
rious note without setting up the 
usury in defense, and then gives a 
new bond and mortgage in satisfac- 
tion of such judgment, he will not be 
allowed in a proceeding on the new 
bond to set off the usury in the judg- 
ment so long as that judgment stands 
unopened. He may, however, set off 
usurious payments made subsequent- 
ly to the judgment. Colvin v. Blymy- 
er, 15 A. 558, 121 Pa. 582. 


{e] In South Carolina (1) one who 
has paid usury may recover it back 
in a separate action (see infra § 264) 
(2) or counterclaim the same in an 
action brought to recover the prin- 
cipal sum (Weaver Piano Co. vy. Cur- 
tS bbb Sob 4291, lb Sins. C.5 dais.) 5 C3) 
but an action against an alleged sales 


agent for pianos is not an action to 
recover the principal sum, and is not 
entitled to counterclaim for alleged 
usurious interest (Weaver Piano Co. 
v. Curtis, supra). See Miles v. Mc- 
Lellan, 11 S.C.L. 133 (where the court 
refused to discount from a note ex- 
cess interest paid for forbearance to 
sue). 


8. See infra § 264. 


9. Hadden v. Innes, 24 Ill. 381; 
Graham v. Cooper, 17 Ohio 605; Spald- 
ing v. Muskingum Bank, 12 Ohio 544; 
Commercial Bank ‘'v. Reed, 11 Ohio 
498; Shelton v. Gill, 11 Ohio 417. 

[a] In Louisiana (1) it was for- 
merly held that usury paid might be 
set off against the principal debt ir- 
respective of statutory provision for 
its recovery. Durnford v. Bariteau, 
5 Mart. 501. (2) But this doctrine 
was afterward abandoned and it was 
held that usury voluntarily paid could 
not be recovered back (see infra § 
264) (3) or imputed to the principal 
(Cox v. McIntyre, 6 La.Ann. 470; 


Coxe v. Rowley, 12 Rob. 273; Millau- 
don v. Arnaud, 4 La. 542). 

10. Carter v. Carusi, 5 S.Ct. 281, 
112 U.S. 478, 28 L.Ed. 820; Mathews 


v. Paine, 14 S.W. 463, 47 Ark. 54. See 
Pilsbury v. McNally, 22 Ark. 409 
(holding that the technical plea of 
recoupment, which applies to claims 
arising out of the contract sued on, 
is not a suitable plea to show pay- 
ments already made). 

11. See Banks and Banking § 784 
text and note 21. 

12. See Banks and Banking § 783 
text and note 21. 

13. Hinman v. Goodyear, 14 A. 804, 
56 Conn. 210; Fayetteville Merchants’ 
Bank v. Lutterloh, 81 N.C. 142. 

14. Sager v. Schnewind, 83 Ind. 
204; Bowen v. Phillips, 55 Ind. 226; 
Smead v. Green, 5 Ind. 308. 

15. Rathburn v. Wheeler, 29 Ind. 
GO ila, 


Kepler v. Conkling, 89 Ind. 392. 
See infra § 274. 7 
18. Fay v. Lovejoy, 20 Wis. 403. 


19. Wood v. Cuthbertson, 21 N.W. 
3, 3 Dak. 328; Holcraft v. Mellott, 
oaetne: 539; Yancy v. Teter, 39 Ind. 


17. 


20. Recovery of penalty by way of 
hae or counter-claim see infra § 

21. Ashland Sav. Bank vy. 
21 A. 221, 66 N.H. 334. 


22. Westman v. Dye, 4 P.(2d) 134, 
ae Cal. 28; Brown v. Lacy, 83 Ind. 


Bailey, 


23. Brown y. Lacy, supra. 


24. Wolfe v. Citizens’ Bank of 
Dublin, 106 S.E. 605, 26 Ga.App. 510. 


[a] In Indiana, in an action on a 
note, the maker could recover as a 
set-off usury paid plaintiff on other 
notes, since the action on the note was 
an action for a money demand on con- 
tract, under Code Civ. Proc. § 93 
(Burns St. Annot. [1914] § 303)),ein 
which case defendant could plead as 
a set-off any claim against plaintiff 
consisting of matter arising out of 
debt, duty, or contract at the time the 
suit was commenced, which had ma- 
tured at or before the time it was of- 
fered as a set-off, under Burns St. 
Annot. [1914] § 353, in view of § 597. 
Sawyer v. Hass, 137 N.E. 622, 79 Ind 


App. 192. 
25.’ Wolfe v. 


Citizens’ Bank of 


‘Dublin, 106 S.E. 605, 26 Ga.App. 510. 


[a] Where national bank trans- 
ferred last of series of renewal notes 
to state bank, its successor, and all 
of the notes were infected with usury 
but principal and interest on the earli- 
er notes had been fully paid to the 
national bank, usury in the earlier 
notes could not be set off against the 
state bank in its action on the last 
note. Wolfe v. Citizens’ Bank of 
Dublin, 106 S.E. 605, 26 Ga.App. 510. 
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ties.2® So if the statutes relating to usury do not 
authorize,”* or if they in express terms prohibit,”§ 
any action to recover usury paid, it 1s obvious that 
usurious interest paid on one contract cannot be set 
off in an action on another contract, and such is also 
the case where the right to recover the usury paid 
by a direct action, although permitted by statute, is 
barred by the statute of limitations.” 


[§ 257] 3. Loss of Right To Set Up Usury as De- 
fense®°—a. Estoppel.*! An estoppel in pais may be 
urged against the defense of usury,’?? but not where 
the essential elements of such an estoppel are lack- 
ing.*% Thus, where a lender was informed by the 
borrower, who was his attorney, that a loan contract 
drawn by the latter was “all right,” that is, valid in 
law, the borrower was estopped to plead that the con- 
tract was usurious.°4 And, where one connected 
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with a bank loaned money by a usurious note to a 
firm of which he was a member, the firm was estop- 
ped to set up the defense of usury against the bank.*° 
So it has been held that one who sets up a contract 
to reconvey property on certain terms as a defense 
to an action of ejectment cannot attack the contract 
for usury;°® that a borrower will be estopped to 
plead usury where he fraudulently inserted a usuri- 
ous provision in a note for the purpose of defeating 
recovery thereon;*? and that where, after several 
partial payments had been made on a usurious con- 
tract, the borrower again in writing acknowledged 
himsel? to be indebted to plaintiff in the sum claim. 
ed, he cannot plead usury.*® On the other hand, 

has been held that a party cannot estop himself er 
asserting usury as a defense®® as by an agreement 
not to plead usury, since this would in effect be a 


26. Metropolitan Loan & Trust Co. 
v. Schafer, 44 App.D.C. 356; Prim- 
rose v. Anderson, 24 Pa, 215 


{a] The taking of usurious inter- 
est upon one negotiable promissory 
note cannot be set up in defense to an 
action upon another such note held 
by the same person. Primrose v. An- 
derson, 24 Pa. 215. 


[b] When rule inapplicable.—The 
rule that when usurious interest has 
been voluntarily paid by a debtor it 
cannot be recovered in a suit brought 
therefor, or set off against any de- 
mand in favor of a creditor other than 
the debt on which the usury has been 
paid, does not apply to a contract for 
the loan of money upon assignment 
of installment accounts as security 
in various lots, where the amount to 
pay the old lot was taken from the 
amount due on the new lot, and hence 
amounted to a renewal of the old 
agreement or a substitution of securi- 
ties. Dorothy v. Commonwealth 
Commercial Co., 116 N.E. 143, 278 
Tll. 629, L.R.A.1917E 1110 [aff 198 Ill. 
App. 601]. 


[c] In New Jersey (1) under 4 
Comp. St. (1910) p 4836, a borrower 
may set off usurious payments in an 
action against him by the lender to 
recover a debt arising out of an en- 
tirely independent transaction. Weitz 
v. Quigley, 97 A. 254, 88 N.J.Law 617. 
(2) In view of Prac. Act § 19, de- 
fendant in a suit for a debt may set 
off a claim for usury arising out of 
transactions between plaintiff and a 
third person duly assigned by the lat- 
ter to him. Weitz v. Quigley, supra. 


27. Mallon v. Munson, 2 Handy 97, 
12 Ohio Dec. (Reprint) 348. 


28. Elmer v. Crum, 8 Ind. 25. 
29. Smith v. Young, 11 Bush (Ky.) 
393. 


30. Effect of: 
Suffering judgment on usurious obli- 

gation see infra §§ 277, 278. 
Voluntary settlement of usurious 

transaction see infra §§ 275, 276. 

31. Generally see Hstoppel 21 C. 
J, p 1052. 

To recover back usurious payments 
see infra § 272. 

32. U.S.—Cooper v. Gilbert, 40 F. 
(2d) 260. 

Ala.—Morris v. First Nat. Bank, 50 
So. 137, 162 Ala. 301. 

Ark.—Blanks v. American Southern 
aaaet Co.,.9 S.W.(2d) 310, 177 Ark. 

Cal.—Baker v. Butcher, 289 P. 236, 
106 Cal.App. 358. 

Colo.—Nikkel v. Lindhorst, 276 P. 


678, 85 Colo. $34, 68 A.L.R. 959, 


Con 
18 Conn. 443, 


Ga. —Woffora v. Wigly, 72 ‘Ga. 8633 
Harris v. Reeves, 147 S.E. 593, 39 Ga. 
App. 449. 


Ill.—Builder’s Bond & Mortg. Co. v. 
Bickley, 262 Ill.App. 603; Aldrich vy. 
Aldrich, 260 Ill.App. 333. 


La.—Singer v. Kohlman, 128 So. 528, 
170 La. 598; Carruth v. Carter & Bro., 
26 La.Ann. 331. 


N.Y.—Union Dime Sav. Inst. y. San- 
ford, 97 N.Y. 652; Union Dime Sav. 
Inst. v. Wilmot, 94 N.Y. 221, 46 Am.R. 
137; Fleischmann v. Stern, 90 N.Y. 
115; Smyth v. Munroe, 84 N.Y. 354; 
Shapley v. Abbott, 42 N.Y. 443, 1 Am. 
R. 548; Mason vy. Anthony, 3 Abb.Dec. 
207, 3 Keyes 609, 3 Transcr.A. 255, 35 
How.Pr. 477; Sperling v. Babian, 
236 N.Y.S. 648, 227 App.Div. 53; Veri- 
ty v. Sternberger, 70 N.Y.S. 894, 62 
App. Div. 112 [aff 65 N:B. 1123, 172 
N.Y. 633]; Smyth v. Lombardo, 15 
Hun 415; Heilbrun v. Hammond, 13 
Hun 474; Truscott v. Davis, 4 Barb. 
495; Hooper v. De Long, 37 N.Y.Su- 
per. 128; Hungerford Brass, etc., Co. 
v. Brigham, 95 N.Y.S. 867, 47 Misc. 
240; Ludington v. Kirk, 39 N.Y.S. 
419, 17 Mise. 129; Brown v. Martin, 
10 N.Y.St. 846; Brookman v. Metcalf, 
384 How.Pr. 429, 27 N.Y¥.Super. 568. 


[a] Tustrations.—(1) Defend- 
ant cannot plead usury when, by a 
scheme in which: he knowingly par- 
ticipated, profit claimed to constitute 
usury was realized by the agent and 
withheld from the principal. Cooper 
v. Gilbert, 40 BF. (2d) '260.° (2) A-di- 
rector of a bank, buying stock in the 
director’s corporation below par, is 
estopped to claim that the transaction 
was uSurious, in a suit on a note for 
the repurchase of stock. Blanks v. 
American Southern Trust Co., 9 S.W. 
(2d) 310, 177 Ark. 832. (3) “Where 
securities appearing on their face to 
be valid and subsisting obligations are 
produced to one to whom an applica- 
tion has been made for a loan, and he 
purchases them upon the faith of rep- 
resentations on the part of the parties 
thereto that they are what they ap- 
pear and that there is no defense, the 
parties are estopped from claiming 


| that the securities had in fact no in- 


ception until thus purchased and thus 
that they are usurious. Union Dime 
Sav. Inst. v. Sanford, 97 N.Y. 652; 
Union Dime Sav. Inst. v. Wilmot, 94 
N.Y. 221, 46 Am.R. 137. To same ef- 
fect Ahern v. Goodspeed, 72 N.Y. 108 
[aff 9 Hun 263]; Platt v. Newcomb, 
27 Hun (N.Y.) 186; Mechanics’ Bank 
v. Townsend, 29. Barb. (N.Y.) 569, 17 
How.Pr. 570; Chamberlain v. Town- 


send, 26 Barb. (N.Y.) 611, 7 Abb. 
Pr. 31:, Browm vy. Martin, 10 iN-Yast. 
846; Holmes v. Williams, 10 Paige 


(N.Y.) 326, 40 Am.D. 250. 


{b] Denial of usury.—A_ usurious 
contract may be enforced to the 
amount of the loan against a debtor 
denying its usurious character. 
Weaver Hardware Co. v. Solomovitz, 
163 N.Y.S. 121, 98 Misc. 413. 


Estoppel: 
Against: 
ae Sane in bankruptcy see infra § 


Indorser of usurious obligations see 
infra § 342 

Mortgagor of property sold under 
power in deed see infra § 331. 


Purchaser: 


At judicial sale of property en- 
cumbered with usurious lien 
see infra § 332. 


Of property, encumbered by usu- 
aly Ae in general see infra §§ 
8. 


Seller of accommodation paper see 
supra § 92. 

Third persons assuming payment of 
usurious debt see infra § 345. 


In favor of: ’ 
Assignee of usurious contract see 
infra § 363. 
Sureties who have paid usurious 
obligation see infra § 366. 


Of privies to set up defense of usury 
when not available to borrower see 
infra § 318. 


33. Central Life Ins. Co. of Illinois 
v. Sawiak, 262 Ill.App. 569; Aldrich 
v. Aldrich, 260 Ill.App. 333; Canal- 
Commercial Trust & Savings Bank v. 
Brewer, 108 So. 424, 143 Miss. 146, 47 
A.L.R. 45 [motion dism 109 So. 8, 143: 
Miss. 184, and error dism 47 S.Ct. 96, 
273 U.S. 638, 6938, 71 L.Ed. 816]; Anam 
Realty Co. v. Delancey Garage, Inc., 
180 N.Y.S. 297, 190 App.Div. 745; St. 
John v. Fowler, 170 N.Y.S. 666, 183 
App.Div. 698 [rev 165 N.Y.S. 377, 100 
Mise. 150, and aff 128 N.E. 199, 229 
N.Y. 270]. 


34. U. T. Hungerford Brass, ete, 
Sy v. Brigham, 95 N.Y.S. 867, 47 Mise. 
35. Morris v. Samson First Nat. 
Bank, 50 So. 187, 162 Ala. 301. 
36. Wofford v. Wyly, 72 Ga. 863. 
37. Nikkel v. Lindhorst, 276 P. 678, 
85 Colo. 334, 63 A.I.R. 959. 
sone Carruth v. Carter, 26 La.Ann. 
39. Ford v. Washington Nat. Bldg., 
etc., Inv. Assoc., 76 P. 1010, 10 Idaho 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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nullification of the usury laws.4° Written authority 
by a debtor to enter judgment against him on a usu- 
rious contract does not, before entry of the judg- 
ment, estop him to plead usury;*! nor can he estop 
himself by his mere promise to pay the usurious rate 
agreed upon,*? or by recognizing in a subsequently 
executed instrument an existing usurious security as 
valid,#® or as between himself and the lender by exe- 
euting an affidavit that a mortgage given as security 
for the loan is valid,** or by accepting a check from 
the lender to correct a mistake in the calculation of 
interest,*® or by the statement of his broker to the 
lender’s agent that the borrower desired the loan and 
was willing to pay a bonus.4* Likewise, a promise 
by one of the mortgagors to the assignee, made after 
the assignment, to pay the interest on such mort- 
gage promptly, does not estop him from setting up 
usury in the principal or in the interest previously 
paid.47 And a claim by one of the mortgagors to 
have the full amount of such mortgage deducted by 
the assessors from the taxes on the premises does not 
amount to an estoppel.t8 One is not estopped to 
plead usury against the claim of a bank against him, 
although he is a stockholder therein.*® As regards 
the lender, it is, of course, obvious that on grounds of 
public policy he will be estopped to claim any ad- 
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contract.°® 


Recital in deed. A recital in a deed that the con- 
sideration is the indebtedness of the grantor to the 
grantee will not estop the grantor from showing that 
the deed was accepted by the grantee in settlement of 
the grantor’s usurious note.°? 


Estoppel certificate. The defense of usury avail- 
able to a subsequent mortgagee made defendant in a 
foreclosure suit cannot be prejudiced by an estoppel 
certificate executed nearly three years after the 
mortgage was recorded.>? 


[§ 258] b. Waiver®* or Ratification. The general 
statement is frequently made that, as usury is a per- 
sonal defense,®* the borrower may waive it or ratify 
the usurious contract.°> But it is correct only as 
applied to executed waivers, as where the borrower 
voluntarily pays or settles a usurious debt,°® or 
where a mortgagee after default in a usurious chat- 
tel mortgage takes possession of the property with- 
out objection by the mortgagor.®7 Even though the 
statute declares usurious contracts void, so that the 
borrower might have avoided payment of the debt 
by claiming the benefit of the statute, yet having 
paid it without doing so he cannot repent and have 
his money again, although he may be able under the 


vantage arising from the presence of usury in his 


30% 109.,.Am-SiR.- 19255, Nonton-V. 
Nathanson, 97 A. 166, 85 N.J.Eq. 409; 
Janes v. Felton, 129 S.E. 482, 99 W. 
Va. 407. 

“Parties to a usurious contract can 
do nothing which will have the effect 
to validate it, so as to deprive the 
debtor of his right to defend on the 
ground of usury, except by expung- 
ing its usurious element.” Truesdell 
v. Dowden, 20 A. 972, 47 N.J.Eq. 396, 
398 [quot Norton v. Nathanson, 97 A. 
166, 85 N.J.Eq. 409, 419 and Janes v. 
Felton, 129 S.E. 482, 99 W.Va. 407, 
418]. 

40. Sturgis Nat. Bank v. Smyth, 30 
S.W. 678, 9 Tex.Civ.App. 540; Miles 
vy. Kelly, (Tex.Civ.App.) 25 S.W. 724. 

41. Lyon v. Welsh, 20 Iowa 578. 

42. Cade v. Larned, 34 S.B. 566, 
109 Ga. 292. 

[a] IWustration.—A married woman 
who takes from her husband a con- 
veyance of land previously mortgaged 
by him is not estopped from setting 
up usury in the mortgage by the fact 
that she in writing consented to and 
approved of the mortgage. Cade v. 
Larned, 34 S.E. 566, 109 Ga. 292. 


42. Chapin v. Thompson, 23 Hun 
12 [aff 89 N.Y. 270]. 

44, Merwin v. Romanelli, 126 N.Y. 
S. 549, 141 App.Div. 711. 

45. Tompkins v. Vaught, 211 S.W. 
361, 138 Ark. 262. 

[a] In suit to foreclose mortgage, 
securing loans alleged to have been 
usurious, that the borrower accepted 
a check given by the lender in correc- 
tion of a mistake in calculation of in- 
terest, did not operate as an estoppel 
preventing the borrower from plead- 
ing usury, the acceptance of the check 
merely operating as a correction pro 
tanto of the mistake. Tompkins v. 
Vaught, 211 S.W. 361, 138 Ark. 262. 

46. Home Savings & Loan Ass’n vy. 
Sanitary Fish Co., 286 P. 76, 156 
Wash. 80. 

47. Hutchinson v. Abbott, 33 N.J. 
Bq. 1379. 

4g. Hutchinson v. Abbott, supra. 

49. Buquo v. Erin Bank, (Tenn. 
Ch.App.) 52 S.W. 775. 


50. See supra § 213. 

51. First Nat. Bank vy. Davis, 70 S. 
BE: 246, 135 Ga. 687, 36 L.R.A.N.S. 134. 

52. Vassar Holding Co. v. Dunlap, 
143 A. 444, 103 N.J.Eq. 363. 

53. Waiver of right to recover usu- 
rious payments see infra § 272. 

54. Ala.—Cook & Kornegay  v. 
Dyer, 3 Ala. 643. 

Mich.—Hogan v. Hester Inv. Co., 
241 N.W. 881, 257 Mich. 627; Solomon 
v. Alpena Cedar Co., 160 N.W. 536, 194 
Mich. 267; Gardner v. Matteson, 38 
Mich. 200. 

N.Y.—Williams v. Tilt, 36 N.Y. 319; 
Chapuis v. Mathot, 36 N.Y.S. 825, 91 
Hun 565 [aff 49 N.E. 1094, 155 N.Y. 
641]; Hatch v. Baker, 249 N.Y.S. 215, 
189 Misc. 717. 

.C.—Ector v. Osborne, 103 S.E. 

179 N.C. 667, ps, Aut Re ZOT, 
Fischer, 295 P. 


N 
388, 

Wash.—Arnot v. 
1117, 161 Wash. 67. 

W.Va.—Barbour v. Tompkins, 7 S. 
E. 1, 31 W.Va. 410. 

And see supra § 209; infra § 314. 

55. Ala.—Cook & Kornegay v. Dyer, 
8 Ala. 643. 

Fla.—Coe v. Muller, 77 So. 88, 74 
Blan 399. 

Ill.— Harris v. Bernfeld, 
App. 446. 

Md.—Kirsner v. Sun Mortg. Co., 141 
A. 398, 154 Md. 682. 

Mass.—Shawmut Commercial Pa- 
per Co. v. Brigham, 97 N.E. 636, 211 
Mass. 72; Spofford v. State Loan Co., 
94 N.E. 287, 208 Mass. 84. 

Mich.—Hogan v. Hester Inv. Co., 
241 N.W. 881, 257 Mich. 627; Solomon 
vy. Alpena Cedar Co., 160 N.W. 536, 
194 Mich. 267; Gardner v. Matteson, 
38 Mich. 200. 

N.Y.—Mason vy. Lord, 40 N.Y. 476; 
Williams v. Tilt, 36 N.Y. 319; Cha- 
puis v. Mathot, 36 N.Y.S. 835, 91 Hun 
565 [aff 49 N.E. 1094, 155 N.Y. 641]. 

N.C.—BEctor v. Osborne, 103 .S.H. 
SSC ON © kG Oro eALaL.uedeZi0) 

Ohio.—Lockwood vy. Mitchell, 7 Ohio 
Stans Suv lOmAOD se dop 

Wash.—Arnot v. Fischer,°:295 P. 
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statute to recover the usurious interest paid.*® 


In 


1117, 161 Wash. 67. 

[a] Rule applied.—When a _ bor- 
rower sells an interest in land mort- 
gaged for a usurious debt, subject to 
that debt, he recognizes validity of 
the debt and waives the benefit of 
usury statute. Hatch v. Baker, 249 
NeYtS. 205.03 FMise 77. 

[b] Usury laws pertain to remedy, 
and may or may not be invoked. Als- 
ton v. American Mortg. Co., 156 N.E. 
606, 24 Ohio App. 475 [aff 157 N.H. 374, 
116 Ohio St. 643]. 


[ce] Where usurious interest has 
been paid, the borrower may waive 
the forfeiture declared by the statute, 
and require the usurious excess to be 
applied. to the payment of the legal 
interest. Lockwood v. Mitchell, 7 
Ohio St. 387, 70 Am.D. 78. 


{d] Consideration _ insufficient.— 
“Usury may be paid or waived, but 
giving the mortgagor 60 days in 
which to redeem from a void foreclo- 
sure upon her paying not only the 
original usurious charges, but also 
additional ones, does not appeal to a 
court of equity as a sufficient con- 
sideration’ for a waiver.’* Hogan v. 
Hester Inv. Co., 241 N.W. 881, 257 
Mich. 627, 635. 

Waiver as affecting right of third 
person to set up usury in defense see 
infra § 327. 

56. Ala.—Cook & Kornegay v. 
Dyer, 3 Ala. 643. 

Ill—Mason v. Pierce, 31 N.E. 503, 
14 2 Sie 

Ky.—Fenwick v. Ratliff’s Repre- 
sentatives, 6 T.B.Mon. 154. 

Mass.—Bearce v. Barstow, 9 Mass, 
45, 6 Am.D. 25. 

Tex.—Palmetto Lumber Co. v. 
Gibbs, (Civ.App.) 52 S.W.(2d) 120. 

[a] Conveyance of timber in satis- 
faction of usurious claim took trans- 
action out of statute declaring usuri- 
ous transactions. void. Palmetto 
Lumber Co. v. Gibbs, (Tex.Civ.App.) 
52 S.W.(2d) 120. 

57. Chapuis v. Mathot, 36 N.Y.S. 
835, 91 Hun 565 [aff 49 N.E. 1094, 155 
N.Y. 641]. 

58.1 Dix v. Van. Wyck, 2 Hill (N. 
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like manner it is held in some jurisdictions that the 
failure of defendant to set up usury at the proper 
time in any proceeding at law or in equity consti- 
tutes such a waiver as will preclude his afterward 
basing any claim thereon,®® and that a mortgagor 
who has had an opportunity to set up the defense of 
usury cannot, in a suit for a personal judgment after 
foreclosure, plead usury as a defense,®° although it 
has been held that the failure of the debtor to set up 
usury in proceedings before an arbitrator will not 
prevent him from relying on that defense in an ac- 
tion on the award.*! On the other hand, since the 
usury statutes are based on public policy,®? it has 
been held that a usurious contract is wholly ineapa- 
ble of confirmation while it is executory,®*® and that 
the debtor cannot, by any agreement entered into 
either when the usurious agreement is made or after- 
ward, waive the right to set up usury in defense, or 
validate the contract by ratification.°* That the 
borrower makes payments on the usurious contract 
does not constitute a waiver of the usury,®°® and an 
offer to repay the amount borrowed is not a waiver 
of the right when sued, after a rejection of the offer, 


Y.) 522° Wheaton v. Hibbard, 20 
Johns. (N.Y.) 290, 11 Am.D. 284. See 
also infra § 275. 

[a] Ratification by voluntary pay- 
ment.—(1) It has been said that a 
usurious agreement is: incapable of | 264 
ratification. Schroeppel v. Corning, 5 
Denvacooe Paton 2) ON. Yew Logie 6C2) eBut 
this is not strictly true; for when a 
usurious loan has been voluntarily 
paid and the payment acquiesced in 
by the parties to the transaction the] a. 


Mise. 876]; 


302 Pa. 354; 
(ae Bt ma 
201, 3 
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Jersey v. Palkowitz, 153 A. 906, 107 
N.J.Law 517 [aff 147 A. 401, 7 N.J. 
Trusdell v. Dowden, 20 
A. 972, 47 N.J.Hgq: 396. 


N.Y.—Mabee v. Crozier, 22 Hun 


Pa.—Moll v. Lafferty, 
Thompson v. Prettyman, 
79 A. 874, 231 Pa. 1; Bosler v. Rheem, 
Chamberlain v. McClurg, 
Mellon’s Appeal, 7 
418; 


8 Watts & S. 31; 
Pa.Cas. 


[§§ 258-260 


to set up usury as a defense.®® 


Consent decree of foreclosure. A mortgagor does 
not waive his right to require that usurious interest 
paid be applied on the mortgage debt by consenting 
in his answer to a decree for a sale of the property.®* 


[§ 259] c. Release.°& A release of all claims for 
usury paid made at the time of the loan, or before 
such usury is paid, is equivalent to an executory 
waiver of a statutory defense and contrary to public« 
policy, and is without effeet,®® nor will such a release 
bar the borrower’s right to recover back usurious in- 
terest paid.7° 


[§ 260] E. Application of Payments"! of Usury— 
1. In General. When payments are made on a usu- 
rious debt without specific application by either debt- 
or or creditor, the general rule, sometimes expressly 
declared by statute,’ is that the court will apply 
such payments to that part of the debt which the 
debtor is legally bound to pay, which is ordinarily 
the principal sum loaned, or so much thereof as re- 
mains unpaid.7* This rule has been applied notwith- 
standing the payments were made and received as 


Pa. 54. 

Executory waiver generally see su- 
pra § 258. 

70. See infra § 273. 

71. Cross references: 


Application of payments generally see 
Payment §§ 84-127. 


As against national bank see Banks 
and Banking § 782. 


Recovery of usury paid see infra § 


153 A. 557, 


Kennedy v. 


contract is certainly ratified by them, 
except as to the unlawful interest, 
which may be recovered. Smith v. 
Marvin, 27 N.Y. 137, 25 How.Pr. 317. 

59. Md.—Kirsner v. Sun Mortg. 
Co., 141 A. 398, 154 Md. 682. 

Minn.—Bidwell v. Whitney, 4 Minn. 
76. 

N.J.—Hill v. Colie, 25 N.J.Eq. 469. 

N.Y.—Tillotson v. Nye, 88 Hun 101, 
34 N.Y.S. 606; Lipedes vy. Liverpool 
& London & Globe Ins. Co., 171 N.Y.S. 
484. 

W.Va.—Barbour v. Tompkins, 7 S. 
1D), Ih) SHE AW AAV KD ei Wal Sey SINISE (fablsy, 

And see supra § 241. 

[a] In QOhio, under Gen. Code § 
8306, the court, of its own motion, 
may refuse to award interest in ex- 
cess of the legal rate, although usury 
is not pleaded as a defense. Goode 
v. Sutton, 29 Ohio St. 587; Citizens’ 
Budget Co. y. O’Connell, 177 N.E. 840, 
40 Ohio App. 160. 

60. Kirsner v. Sun Mortg. Co., 141 
A. 398, 154 Md. 682. 


61. Woods v. Matchett, 47 Md. 390. 
62. Moll v. Lafferty, 153 A. 557, 302 
Pa. 354; Thompson v. Prettyman, 79 


A. 874, 281 Pa. 1; Mellon’s Appeal, 7 
A. 201, 3 Pa.Cas. 418; Columbia Bldg. 
Ass’n v. Weigel, 16 Pa.Dist. 294. 


63. Cope v. Wheeler, 41 N.Y. 303 
[aff 53 Barb. 350, 37 How.Pr./181]. 


64. Ark.—Dupree vy. Virgil R. Coss 
Morte. | Co:, 20s SuvWViawooo ddl Op 167 
Ark. 18. 


Kan.—Clark v. Spencer, 14 Kan. 398, 
19 Am.R. 96. 

Ky.—Browning v. Thompson, 13 B. 
Mon. 387. 

Miss.—Union Nat. Bank v. Fraser, 
63 Miss. 231. 

N.J.—Consolidated Plan of New 


Quigg, 6 Pa.Super. 53; Columbia Bldg. 
Assoc. v. Weigel, 16 Pa.Dist. 294. 

Tex.—Sturgis Nat. Bank v. Smyth, 
30 S.W. 678, 9 Tex.Civ.App. 540; Miles 
v. Kelly, (Civ.App.) 25 S.W. 724. 


Goe SR v. Goodrich, 30 Vt. 


W.Va.—Janes v. Felton, 
482, 99 W.Va. 407. 


[a] Agreement to withdraw plea 
of usury “is no better than an agree- 
ment not to plead it; and surely, if 
such an agreement could be sustained, 
a usurious loan would always be ac- 
companied by an agreement not to 
plead usury,—a very simple, if not 
effectual, way of evading the law.” 
Clark v. Spencer, 14 Kan, 398, 404, 19 
Am.R. 96. 


[b] Mistake of law.—A clause in 
mortgage given to secure loan provid- 
ing that if interest in excess of legal 
maximum is charged, it is through 
error in computation and will be cred- 
ited on amount remaining unpaid, 
cannot prevent taint of usury attach- 
ing to such contract where no mistake 
of fact is Shown but simply a mistake 
as to legal effect thereof. Dupree v. 
VircileR., Cossgu Morte Co. 26s saw. 
586, 1119, 167 Ark. 18. 


65. Richlin v. Schleimer, 7 P.(2d) 
T11, 120) Cal: App, 40% 


66. Breunich v. Weselman, 2 N.E. 
85, 100 N.Y. 609 [Laff 49 N.Y¥.Super. 
HY 


129 S.E. 


3 
3 

67. New York Security, ete., Co. v. 
Davis, 53 A. 669, 96 Md. 81. 

68. Effect of voluntary settlement 
of usurious transaction see infra §§ 
PU PA late \ 

Release as affecting application of 
payments see infra § 260. 

69. Browning v. Thompson, 13 B. 
Mon. (Ky.) 387; Bosler v. Rheem, 72 


264 et seq. ; 

Relief in equity see supra § 236 et 
seq. 

Set-off or counterclaim of usury paid 
see supra §§ 253-256. 


72. See statutory provisions; 
cases paSsim infra note 73. 


and 


73. U.S.—Atwood v. Deming Inv. 
Co., 55 F.(2d) 180 (applying Texas 
jlaw); Gage v. J. F. Smyth Mercan- 


tile Co., 160 F. 425, 87 C.C.A. 377 (con- 
struing Mo. Rev. St. (1899) § 3709); 
Loveridge v. Larned, 7 F. 294. 
Ala.—Davis v. Elba Bank & Trust 
Con, Sl 4tSoe 20 2216 Alas s6acm ies 
Scheussler & Sons v. Heard, 81 So. 
590, 202 Ala. 648; Lewis v. Hickman, 
77 So. 46, 200 Ala. 672; Compton v. 
Collins, 67 So. 395, 190 Ala. 499: Noble 
v. Moses, 74 Ala. 604; Bradford v. 
Daniel, 65 Ala. 133; Driver v. Fortner, 
5 Port. 9. ; 


Alaska.—First Nat. Bank v. Noyes, 
5 Alaska 637, 649 [cit Cyc]. 


Cal.—Ames v. Occidental Life Ins. 
Co., 291 PB. 182; 210 Cal. 271; Moore v. 
Russell, 300 P. 479, 114 Cal.App. 634; 
Finley v. Wyatt, 298 P. 80, 113 Gal. 
App. 233; Connor v. Minier, 288 P. 
23, 109 Cal.App. (Suppl.) 770. See 
Reinhart Lumber & Planing Mill So. 
v. Hladik, (App.) 259 P. 363 (holding, 
on a charge of usury in a trust deed 
on a new trial, accounting as to the 
amount paid out by the mortgagee 
and the amount the mortgagee re- 
ceived from the mortgagors may be 
taken). 


Pip ta ag v. Burgis, 24 Conn. 
‘Fla.—Cooper vy, 
985, 68 Fla. 394. 
Ga.—Cheapstead vy. Frank, 71 Ga. 
549; Quinn vy. Fitzgerald First Nat. 
Bank, 68 S.E. 1010, 8 Ga.App. 235. 
Idaho.—Cornelison v. U. S. Build- 


Rothman, 57 So. 


For later oases, developments and changes in the law see Annotations, same title and section number, 
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ing & Loan Ass'n, 292 P. 243, 50 Idaho 
1; Madsen v. Whitman, 71 P. 152, 8 
Idaho 762. 

Ill.—Garlick v. Mutual Loan, etce., 
Assoc., 86 N.E. 236, 236 Ill..232 [aff 
139 Ill.App. 448]; Anderson vy. Chi- 
cago. Trust, etc., Bank, 63 N.B. 203; 
Lorelle o4 des Pati 93> walieApp ee is471\3 
Payne v. Newcomb, 100 Ill. 611, 39 
Am.R. 69; Woolley v. Alexander, 99 
Ill. 188; Lobdell v. Williams, 255 TI1l. 
App. 489; Stober v. Ehrhart, 223 Ill. 
App. 543; Granite City Nat. Bank v. 
Cross, 188 Ill.App. 242. 

Iowa.—Gilbert v. A. A. Clark & Co., 
173 N.W. 104, 186 Iowa 904; Lombard 
v. Gregory, 47 N.W. 298, 81 Iowa 569? 
Burrows v. Cook, 17 Iowa 436; Smith 
v. Coopers, 9 Iowa 376. 


Kan.—Warren vy. Johnson, 17 P. 592, 
38 Kan. 768. 


Ky.—Eggen v. Huston, 
235. 


Md.—New York Security, etc., Co. 
v. Davis, 53 A. 669, 96 Md. 81; Walter 
v. Foutz, 52 Md. 147. 


Mich.—Bankers’ Discount Co. v. 
Cinderella Theatre Co., 203 N.W. 837, 
231 Mich. 168; Fretz v. Murray, 76 N. 
W. 495, 118 Mich. 302. 


Miss.—McAlister v. Jerman, 32 
Miss. 142; Newman y. Williams, 29 
Miss. 212; Parchman v. McKinney, 20 
Miss. 631. 


Mo.—Citizens’ Nat. Bank y. Donnell, 
72 S.W. 925, 172 Mo. 384 [aff 25 S.Ct. 
49, 195 U.S. 369, 49 L.Ed. 238]. But 
see Missouri cases infra note 86 [a]. 


Neb.—Male v. Wink, 86 N.W. 472, 
61 Neb. 748; Tomblin v. Higgins, 78 
N.W. 620, 58 Neb. 336 [rev 73 N.W. 
461, 53 Neb. 92, 68 Am.S.R. 596]; Exe- 
ter Nat. Bank v. Orchard, 58 N.W. 
144, 39 Neb. 485; North Bend First 
Nat. Bank v. Miltonberger, 51 N.W. 
232, 33 Neb. 847; Knox v. Williams, 
39 N.W. 786, 24 Neb. 630, 8 Am.S.R. 
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220; Nelson v. Hurford, 9 N.W. 648, 
11 Neb. 465; Richards v. Kountze, 4 
Neb. 200. 


N.C.—Miller v. Dunn, 124 S.E. 746, 
188 N.C. 397; Moore v. Beaman, 17 S. 
BH. 676, 112 N.C. 558. 


Ohio.—Cadiz Bank vy. Slemmons, 34 
Ohio St. 142, 32 Am.R. 364; Goode v. 
Sutton, 29 Ohio St. 587; Parvin v. Mc- 
Bride, 12 Ohio Dec. (Reprint) 800, 1 
Disn. 566; Mallon v. Munson, 12 Ohio 
Dec. (Reprint) 348, 2 Handy 97; Metz- 
ger v. Meekers, 6 Ohio Dec. (Reprint) 
780, 8 Am.L.Rec. 98; Colston v. Hast- 
ings, 11 OhioS.&C.P. 125, 8 OhioN.P. 
154; Widdifield v. AStna Live Stock 
Ins) @o:,\3, OhioS.&C. P41 276;42: -Ohio 
N.P. 167 (construing Rev. St. § 3183). 


Or.—Egan y. North American Loan 
Co.,. 76 Pe (74, 77 P: 392, 45 Or, 131. 


Tex.—Cain v. Bonner, 194 S.W. 
1098, 108 Tex. 399, 3 A.L.R. 874; In- 
ternational Bldg., etc., Ass’n v. Bier- 
ing, 25\S.W. 622, 26 S.W. 89, 86 Tex. 
Ano [rev-n(CiveA pps) = 234 - SaWen eds 
Smith v. Stevens, 16 S.W. 986, 81 Tex. 
461; Stanley v. Westrop, 16 Tex. 200; 
Bowman v. Bailey, (Civ.App.) 203 S. 
W. 922; Baum v. Daniels, 118 S.W. 
754, 55 Tex.Civ.App. 273; Arnold v. 
Macdonald, 55 S.W. 529, 22 Tex.Civ. 
App. 487; Quinlan’s Estate v. Smye, 
50 S.W. 1068, 21 Tex.Civ.App. 156; 
People’s Building, Loan & Saving 
Ass’n v. Bessonette, (Civ.App.) 48 S. 
W. 52; International Bldg., ete., As- 
soe. v. Braden, (Civ.App.) 32 S.W. 704; 
Johnston vy. Lasker Real Hstate As- 
soc., 21 S.W. 961, 2 Tex.Civ.App. 494. 


vVt.—St. Albans First Nat. Bank v. 
Wood, 53 Vt. 491. 


Va.—Ruckdeschall v. Seibel, 101 S. 
BE. 425, 126 Va. 359; Munford v. Mc- 
Veigh, 23 S.E. 857, 92 Va. 446; Ed- 
munds v. Bruce, 14 S.E. 840. 88 Va. 
1007; Turner v. Turner, 80 Va. 379; 
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Moseley v. Brown, 76 Va. 419. 
Wis.—Gill v. Rice, 13 Wis. 549, 


And see Carter v. West, 113 P. 1025, 
38 Utah 881 (holding that a recovery 
for money loaned will be denied as 
unconscionable, where there has been 
repaid a sum amounting to the prin- 
cipal and fifteen per cent per annum 
interest, notwithstanding a contract 
for more than five per cent per month 
interest). 


See also supra §§ 233, 234. 


{a] Rule applies at law and in 
equity, without regard to who is the 
actor in the proceeding. Davis v. 
Elba Bank & Trust Co., 114 So. 211, 
216 Ala. 682; Compton y. Collins, 67 
So. 395, 190 Ala. 499. 


[b] Rule applied.—(1) Where 
there is a note for five thousand dol- 
lars, and three five hundred dollar 
notes representing usury, all involved 
in same foreclosure, payments were 
properly applied on the five thousand 
dollars, and interest on the principal 
debt was properly denied. Cooper v. 
Rothman, 57 So. 985, 63 Fla. 394. (2) 
Where a mortgagor paid interest at 
an illegal rate he is entitled to have 
the interest paid in excess of the legal 
rate credited on the mortgage debt. 
New York Security, etc., Co. v. Davis, 
53 A. 669, 96 Md. 87. (3) A certificate 
of preferred stock, accepted as part 
payment of an insurance premium on 
a policy a corporation was compelled 
to take on the life of its treasurer 
to secure a loan for which notes sued 
on were given, was chargeable to 
payee as payment on loan. Bankers’ 
Discount Co. vy. Cinderella Theatre 
Co., 203 N.W. 837, 2381 Mich. 168. (4) 
Where it is shown that enough mon- 
ey has been paid, either as usurious 
interest or otherwise, to discharge 
the real debt under a usurious con- 
tract, it is a good defense in an action 
of replevin brought by the chattel 


mortgagee, for possession of mort- 
gaged property. Burkitt v. Vail, 210 
PIes6ler 106 cOriv4t. (5) Where the 


maker and indorsers on a usurious 
note made payments without applying 
the payments to the usurious portion 
of the debt, the court, in a suit for 
relief against the usury, will, under 
Code (1904) § 2823, eliminate the usu- 
rious principal and all interest, and 
will apply the payments on the prin- 
cipal sum justly due, and will allow 
the lender to recover only the balance 
thus found to be owing to him of such 
principal, without any interest. 
Ruckdeschall v. Seibel, 101 S.E. 425, 
126 Va. 359. 


[c] Mode of payment.—(1) It is 
not necessary that the payment as 
applied under this rule shall be in 
money. It may even be in the form 
of a separate note given by the debtor 
when it is accepted as a credit upon 
a preceding usurious’ obligation. 
Tomblin v. Higgins, 78 N.W. 620, 58 
Neb. 336 [rev 73 N.W. 461, 53 Neb. 
92, 68 Am.S.R. 596]. (2) But the ef- 
fect of applying such credit solely to 
the principal rather than to princi- 
pal and usurious interest is to render 
the new note valid and enforceable. 
Tomblin y. Higgins, supra. 


[d] In affirmative proceedings by 
debtor.—(1) Rev. St. (1899) § 3709, 
providing that usury may be pleaded 
as a defense in all civil actions, and, 
on proof that usurious interest has 
been paid, the excess of the legal rate 
shall be deemed as a payment on the 
principal, has been held .to give the 
debtor in affirmative proceedings to 
cancel a usurious note the right to 
claim usurious payments made as 
credits upon the principal debt. Van- 
dergrif v. Swinney, 59 S.W. 71, 158 Mo. 
527, 81 Am.S.R. 325. (2) So, where the 
payments made on an usurious loan, 
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applied at a legal rate of interest, are 
sufficient to discharge the indebted- 
ness, the borrower is entitled to a 
cancellation of the mortgage given to 
secure the loan. Egan vy. North Amer- 
ican Loan Co., 76 P. 774, 77 P. 392, 45 
Or. 131. And see Spooner v. Roberts, 
62 N.E. 4, 180 Mass. 191 (construing 
St. (1892) ¢ 428). 


fe] When usurious payments equal 
principal of note, (1) a renewal note 
will be held to be without considera- 
tion. Exeter Nat. Bank v. Orchard, 
58 N.W. 144, 39 Neb. 485. (2) So, in 
an action of ejectment, brought by 
the grantee against the grantor in a 
trust deed securing the debt, it isa 
good defense that an amount of usuri- 
ous interest was reserved and paid 
sufficient to fully extinguish the law- 
ful debt secured by the trust deed. 
Mester v. Hauser, 94 Ill. 433. 


[f] Payments on mortgage account 
from mortgage security (1) are ap- 
plied first to accrued lawful interest. 
Davis v. Elba Bank & Trust Co., 114 
So. 211, 216 Ala. 632. (2) On interest 
unpaid, interest should be allowed 
only to such time as payments made 
suffice to satisfy them. Davis v. Elba 
Bank & Trust Co., supra. 


[g] (Payments without express 
contract for usury.—Although forfei- 
tures under the usury statute depend 
on “contract” to take excessive inter- 
est, yet such excess paid without 
contract therefor will be applied by 
the court as a payment on the princi- 
pal. Hawhe v. Snydaker, 86 Ill. 197; 
Sexton v. Murdock, 36 Iowa 516. 


[h] In New Jersey the statutory 
deduction from the amount actually 
loaned of interest already paid on a 
usurious mortgage contemplates the 
deduction only of interest which has 
been paid in excess of the legal rate, 
rather than the entire interest. Kohn 
v. Kelly, 79 A. 419, 76 N.J.Eq. 132 [aff 
79 A. 686, 77 N.J.Eq. 273, and overr 
Lowenthal v. Myers, 72 A. 80, 75 N.J. 
Eq. 286 in so far as it asserted a con- 
trary rule]; Hughson y. Newark 
Mortg. Loan Co., 41 A. 492, 57 N.J.Eq. 
139; Terhuné v. Taylor, 27 N.J.Ha. 
80; Frankel v. Major, 151 A. 471, 9 
N.J.Mise. 96. 


[i] In New Mexico, where an ob- 
ligation is not tainted by usury in 
its inception, the amount due at 
the date of a subsequent usurious 
agreement will be allowed without 
interest, and all subsequent payments 
of interest, including usurious bonus, 
will be regarded as payments on the 
debt. Anderson vy. Beadle, 5 P.(2d) 
528, 35 N.M. 654. 


{ij] In New York (1) the rule stat- 
ed in the text has been affirmed. 
Bartholomew v. Yaw, 9 Paige 165. 
But see New York cases infra note 86. 
(2) Usurious payments to induce for- 
bearance to collect a valid debt will 
not affect the validity of the existing 
debt, but will be credited as a pay- 
ment thereon (Church y. Maloy, 70 N. 
Y. 63 [aff 9 Hun 148]; Hawkins vy. 
Maxwell, 140 N.Y.S. 909, 156 App.Div. 
31; Real Estate Trust Co. v. Keech, 7 
Fiun 253 Wharf 69 N.Yen 248)9.25) Aamnere 
181]; P'roese v. Prosnitz, 12) N.Y.S. ‘88: 
Burhans v. Burhans, 1 N.Y.S. 42; Judd 
v. Seaver, 8 Paige 548; Crane v. Hub- 
bel, 7 Paige 413) (3) or the debtor, at 
his election, may bring a separate ac- 
tion to recover the usurious payments 
made by him (Ganz v. Lancaster, 62 
IN.B 4135 169 N. ¥..357, 58 RAL Lt 
[rev 63 N.Y.S. 800, 50 App.Div. 204]). 
(4) And even though the statute may 
declare a usurious loan void, the 
debtor may waive the forfeiture and 
require the usurious excess of inter- 
est paid to be applied to payment of 
legal interest unpaid. Lockwood vy. 
Mitchell, 7 Ohio St. 387, 70 Am.D. 78 
(applying New York law). 
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payments of interest,‘* and is not abrogated by a 
statute authorizing recovery of double the amount 
of usurious interest paid,*® the debtor having his 
election to recover the statutory penalty or have the 
amount paid in excess of the legal rate credited on 
the principal;7® but if he elects to sue for the pen- 
alty he will not be entitled to have interest payments 
so credited.77 These principles are equally applica- 
ble where the action is upon an obligation given in 
renewal of one upon which usurious payments have 
been made. Such payments will be applied upon the 
principal of the renewal note, or the amount legally 
due,’® unless the new obligation has been purged of 
the usury inhering in the preceding transactions ;"° 
but such application will not be made where defend- 
ant was not entitled to plead usury in defense.*° 
It has also been held that if the statute allows the 
usurer to recover the principal sum and lawful in- 
terest thereon, usurious payments, when not other- 
wise directed by the debtor, will first be appled to 
discharge lawful interest due, and then upon the 
principal debt;8! that a debtor who has voluntarily 
paid interest at a usurious rate is entitled to have 
the amount paid in excess of the legal rate credited 
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upon either the future installments of interest or on 
the principal;’? and that a party having a defense 
of usury may waive any credit on the principal and 
seek an abatement of further interest, in which case 
the court 1s not warranted in making applications on 
the principal’? and where it is sought to have pay- 
ments applied on a mortgage debt, the right should 
be invoked before the contract becomes executed by 
a valid and regular foreclosure.** The debtor must 
make proper and timely application to have the pay- 
ments applied to the principal debt.8° The few cases 
holding that usurious payments cannot be applied on 
the principal debt are to be explained by reference 
to peculiar statutory provisions, such as those for- 
feiting usurious interest payments for the benefit of 
the school fund, or to the acceptance of the doctrine 
that usurious payments voluntarily made cannot be 
recovered directly or indirectly.*® 


Effect of agreement not to reclaim usurious pay- 
ments. Interest paid on a usurious note will be ap- 
plied in satisfaction of the principal notwithstand- 
ing an agreement, made after its payment, in consid- 
eration of or reduction of the amount of usury there- 
after to be paid, that no claim should be made on ae- 


74. See infra § 262. 

75. Sugg v. Smith, (Tex.Civ.App.) 
205 S.W. 363. 

76. Sugg v. Smith, supra. 

77. Wootton v. Jones, (Tex.Civ. 
App.) 286 S.W. 680. See also Park- 


hurst v. Clyde First Nat. Bank, 35 
P. 1116, 53 Kan. 186 (holding that, 
where the maker of a note has re- 
covered, as a penalty for charging 
usurious interest, twice the amount of 
such interest paid, he is not entitled 
to have the amount so paid applied on 
the principal). 

7S. Ga—McGee v. Long, 9 S.E. 
1107, 83 Ga. 156; Wilkinson v. Woot- 
en, 59 Ga. 584; ‘Archer v. McCray, 59 
Ga. 546; Quinn v. First Nat. Bank, 68 
S.E. 1010, 8 Ga.App. 235. 

Ill.— Cook v. Wolf, 129 N.H. 556, 296 
Ill. 27; Saylor v. Daniels, 37 Ill. 331, 
87 Am.D. 250; Lobdell v. Williams, 
255 Ill.App. 489. 

Ky.—Flannery v. Three Forks De- 
posit Bank, 52 S.W. 847, 21 Ky.L. 626. 


Mich.—Gladwin State Bank v. Dow, 
180 N.W. 601, 212 Mich. 521, 13 A.L.R. 
L233. 

Mo.—Citizens’ Nat. Bank v. Don- 
nell, 72 S.W. 925, 172 Mo. 384 [aff 25 
S.Ct. 49, 195 U.S. 369, 49 L.Ed. 238]. 


Neb.—Rawles v. Reichenbach, 90 N. 
W. 943, 65 Neb. 29; Knox v. Williams, 
39 N.W. 786, 24 Neb. 630, 8 Am.S.R. 
220; Nelson v. Hurford, 9 N.W. 648, 
11 Neb. 465. 


Ohio.—Widdifield v. Attna 
Stock Ins. Co., 3 Ohio S.&C.P. 
Ohio N.P. 167. 


Pa.—Stephens v. Monongahela Nat. 
Bank, 88 Pa. 157, 32 Am.R. 438; My- 
lott v. Skinner, 12 Pa.Super. 137. 


Vt.—Cross v. Mann, 53 Vt. 501. 


[a] Rule applied.—When a usuri- 
ous debt has been paid off and dis- 
charged, the debtor has no right of 
action to sue and recover the usury 
paid; but in a continued or connected 
course of business, consisting of 
many notes on which usurious inter- 
est has been paid for extensions and 
renewals, the debtor has the right, 
in equity, to have all usurious interest 

paid by him credited on the present 
fadehtedheas| resulting, in whole or 


Live 
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in part, from such prior dealings. 
Cook v. Wolf, 129 N.E. 556, 296 Ill. 27; 
Jenkins v. International Bank of Chi- 
cago, 97 Ill. 568. 

[b] Payments by joint debtors in 
atcion. on separate renewals.—Where 
three persons jointly liable on a note, 
after making payments thereon, in- 
cluding usury, separate their liability 
for the balance by each giving an ac- 
ceptance for his share thereof, a de- 
duction for usury may be had in an 
action on one of such acceptances; 
but the deduction should be only a 
proportional part of the usury, al- 
though the other acceptances have 
been paid without any claim for such 
deduction. Owensboro Deposit Bank 
v. Robertson, /34 S.W. 238, 17 Ky.L. 
1252. 


79. Yetzer v. Applegate, 50 N.W. 
66, 88 Iowa 726; Craig v. Butler, 9 
Mich. 21. 

[a] Rule applied. — Where notes 
given in renewal of other notes, which 
are themselves renewals of still other 
notes, are tainted with usury, and it 
does not appear what amount of usu- 
rious interest was paid on the earlier 
notes, the only deduction to be made 
on account of usury is the amount of 
usurious interest proved to have been 
paid on the later notes. Yetser v. Ap- 
plegate, 50 N.W. 66, 838 Iowa 726. 

80. Blanks v. American Southern 
ge tee CO Oe SHV AM io Ose Liat reAe se 
532. 

81. Atlanta Sav. Bank v. Spencer, 
33 S.E. 878, 107 Ga. 629; Haskins v. 
State Bank, 27 S.H. 985, 100 Ga. 216; 
Lankford vy. Peterson, 93 S.B. 499; 21 
Ga.App. 1; Taulbee v. Hargis, 191 S. 
W. 320, 173 Ky. 438, Ann.Cas.1918A 
762; Paine v. Levy, 134 S.W. 1160, 
142 Ky. 619; Crenshaw v. Duff, 69 
S.W; 962, 113 Ky. 912, 24 Ky.L...718; 
Hill v. Cornwall, 26 S.W. 540, 95 Ky. 
512, 16 Ky.L. 97; Kendall v. Crouch, 
11 S.W. 587, 88 Ky. 199, 10 Ky.L. 993; 
Crenshaw v. Crenshaw, GOS awe 7 Tall 
24 Ky.L. 600; Farmers’ Bank v. Calk’ 
4 Ky.L. 617; Miller v. Wilson, 3 Ky. 
L. 688. 

[a] In determining amount of 
usury paid by a mortgagor he should 
be charged with the amount actually 
received by him, and interest thereon 
until the time of the first payment, 


or until the aggregate payments ex- 
ceeded the accumulated interest, when 
such payments should be applied first 
to the interest and then to the prin- 
cipal, provided, however, if the mort- 
gage embraced the usual insurance 
clause, the mortgagee is entitled, even 
before the discharge of interest, to 
be reimbursed for such taxes and in- 
surance as it was compelled to pay on 
the property. Equitable Loan & In- 
vestment Co. v. Smith, 65 S.W. 609, 
23 Ky.L. 1567. 


82. Moncrief v. Palmer, 114 A. 181, 
44 RLI8%) LY Aco AR eT 9) 


[a] Ylustration.—Where the bor- 
rower, to secure the payment of a 
note and usurious interest thereon, 


gave a chattel mortgage which au- 
thorized the sale of the mortgaged 
property without notice to him, a 
court of equity will apply the excess 
of interest payments made by him 
over the legal rate to the payment 
of future installments of interest at 
the legal rate so as to protect him 
against a sale of the property. Mon- 
ecrief v. Pannen 114 A. 181, 44 R.I. 37, 
Ly, PARI Re 


83. wie. v. Shelton, 
302, 63 Tex.Civ.App. 626. 


84. Jones v. Meriweather, 82 So. 
185, 203: Ala, 155. 


85. Jones v. Meriweather, supra. 


86. Ritter v. Phillips, 53 N.Y. 586; 
Wilcox v. Van Voorhis, 12 N.Y.S. 617, 
58 Hun 575; New York L. Ins. Co. v. 
Manning, 3 Sandf.Ch. (N.Y.) 58; 
Brundage v. Burke, 40 P. 343, 11 Wash. 
679 


rat In. Missouri (1) it was form- 
erly held that usurious interest paid 
could not be applied in the reduction 
or extinguishment of the principal 
debt. Kirkpatrick v. Smith, 55 Mo. 
389; Perrine v. Poulson, 53 Mo. 309; 
Peters v. Lowenstein, 44 Mo.App. 406 
[dist Moniteau Nat. Bank v. Miller, 
73 Mo. 187 (decided under National 
Banking Act)]; Livingston v. Burton, 
43 Mo.App. 372 (reviewing all the 
eases); Murdock v. Lewis, 26 Mo.App. 
234; Nelson v. Betts, 21 Mo.App. 219. 
(2) This rule was changed by Mo. 
Laws (1891) p 120 § 1. Mackey v. 
Holmes, 52 F. 722. And see Missouri 
cases supra note 73. 


134 S.W. 


For later cases, developments and changes in the law see Annotations. same title and section number. 
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count of such usurious payment, the condition being 
invalid.§* 

Effect of agreement for repayment of usury. All 
payments of interest made on a usurious note, wheth- 
er made before or after the date of a subsequent 
agreement for repayment of the usurious interest, 
and for lawful interest thereafter, will be applied in 
discharge of the principal.’ 


Partnership liability. A partner sty by agree- 
ment, relieved his copartner of all lability upon 
the firm indebtedness could insist not only on a credit 
of one half of the usury, but all that had been paid 
since he assumed the debt.’® 


Bonus ‘retained from loan which is forfeited for 
usury goes to reduce the loan as made, rather than 
in payment of it afterward.°° 


Rights of junior mortgagees and purchasers of en- 
cumbered property. Where a debt secured by a first 
mortgage, and other debts due the first mortgagee, 
are tainted with usury, a junior mortgagee is entitled 
to have payments made by the mortgagor applied on 
the principal indebtedness,°* and a purchaser of the 
mortgaged property or equity of redemption has ES 
same right.°?! 


87. International Bldg., etc., Ass’n 


41 N.J.Eq. 332. 
v. Biering, 25 S.W. 622, 26 S.W. 39, 
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Time of payment. Payments made on a usurious 
obligation should be eredited on the principal as of 
the dates on which they were made.®? 


[§ 261] 2. Payments Applied to Usurious Interest 
by Creditor. By the great weight of authority the 
ereditor will not be allowed to apply general pay- 
ments made by the debtor to the discharge of usuri- 
ous interest not lawfully due, but he will be com- 
pelled to make such applications in reduction of the 
principal which is legally due,®* and where there are 
several debts, some valid and others tainted with 
usury, the creditor has no right to apply payments 
on the usurious debts without the debtor’s consent.°® 


[§ 262] 3. Payments Applied to Usurious Inter- 
est by Both Creditor and Debtor. Where there is an 
agreement as to what portions of the borrowevr’s pay- 
ments shall be referred to the principal and what 
shall be referred to the interest, the court will adopt 
such agreement.°® When payments have been made 
by the debtor and received by the creditor with the 
clear understanding that they shall be applied to 
usurious interest due,®* or the payments are so ap- 
plied by the creditor without protest on the part of 
the debtor,®® it has been held in some jurisdictions 
that such application will not be disturbed by the 


ments could not, by mere operation of 


86 Tex. 476 [rev (Civ.App.) 23 S.W. 
621]. 

88. El Paso Bldg., etc., Assoc. v. 
Lane, 17 S.W. 77, 81 Tex. 369. 

89. Williams v. Eagle Bank, 189 S. 
W. 883, 172 Ky. 541. 

90. Gilbert v. Fosston Mfg. Co., 216 
N.W. 778, 218 N.W. 451, 174 Minn. 68, 
78. 


“The bonuses were not a payment, 
and so there was no right to elect 
how they should be applied.” Gilbert 
v. Fosston Mfg. Co., supra. 

91. Wilczinski v. Smith, 70 So. 347, 
110 Miss. 251. 

92. Chaffe v. Wilson, 59 Miss. 42; 
McAlister v. Jerman, 32 Miss. 142. 

93.. Ky:—-Day v. Davis, -47_S-w. 
769, 20 eth 869; Thompson v. Baird, 
31 S.W. 280, 17 Ky.L. 403. 

Md.—New York Security, 
v. Davis, 53 A. 669, 96 Md. 81; 
v. Foutz, 52 Md. 147. 

Miss.—Jones v. Brewer, 110 So. 115, 
146 Miss. 142. 

Tex.—Tucker v. Coffin, 26 S.W. 323, 
7 Tex.Civ.App. 415. 

W.Va.—Lorentz v. Pinnell, 46 S.E. 
796, 55 W.Va. 114; Reger v. O'Neal, 10 
S.E. $75, 33 W.Va. 159, 6 RA. 497. 
94. U.S.—Danforth v. _ National 
State Bank, 48 F. 271, 1 C.C.A. 62, 17 

L.R.A. 622. 

Ark.—Sager v. Steinbrenner, 139 S. 
W. 634, 99 Ark. 626; Pickett v. Mer- 
chants’ Nat. Bank, 32 Ark. 346. 

Ga.—Crane v. Goodwin, 77 Ga. 362. 

Ill.— Drake v. Lux, 84 N.E. 6938, 233 


OtC:,. CO; 
Walter 


Ill. 522 [aff 138 Ill.App. 51]. 
Towa.—Kinser v. Farmers’ Nat. 
Bank, 13 N.W. 59, 58 Iowa 728; Smith 


vy. Coopers, 9 Towa 376. 

Minn.—Solomon  v. 
Minn. 278. 

Miss.—Parchman v. McKinney, 20 
Miss. 631. 

Mo.—Citizens’ Nat. Bank y. Don- 
nell, 72. S.W. 925, 172 Mo. 384 [aff 
25 S.Ct. 49, 195 U.S. 369, 49 L.Hd. 238]. 

N.J.—Adams v. Mahnken, 7 A. 435, 


Dreschler, 4 


Tex.—Ware v. Bennett, 18 Tex. 794. 


Va.—Munford v. McVeigh, 23 S.E. 
857, 92 Va. 446. 


Wis.—Gill v. Rice, 13 Wis. 549. 


95. Edwards v. Rumph, 3 S.W. 635, 
48 Ark. 479. 


96. Haines v. Commercial Mortg. 
Cor, 254 SP 956, 255 BPs'805) 2:00 Cail: 
609, 538 A.L.R. 725. 


[a] Breach of agreement; account- 
ing.—A court of equity.has the duty 
to state the account between a lender 
making an expenditure to protect se- 
curity and a borrower pleading usury 
who breached an agreement to make 
monthly payments partially applica- 
ble to payment of the _ principal. 
Haines v. Commercial Mortg. Co., 254 
P. 956, 255 P. 805, 200 Cal. 609, 53 A.L. 
Ee izaes 


U.ss——Carter Ww. Carusi,.> SiCt, 


97. 
281, 112 U.S. 478, 28 L.Ed. 820. 


D.C.—Kendall v. Vanderslip, 13 D. 
Ca Toss 

La.—Johnson v. Phillips, 24 La.Ann. 
156; Cox v. McIntyre, 6 La.Ann. 470; 
Coxe v. Rowley, 12 Rob. 273; Flower 
v. Millaudon, 19 La. 185; Kenner’s 


Syndic v. Holliday, 19 La. 154; Mer- 
chants’ Bank v. Gove, 15 La. 3878; 
Poydras v. Turgeau, 14 La. 34; Per- 


rillat v. Puech, 2 La. 428. 


N.H.—Peterborough Savy: Bank v. 
Hodgon, 62 N.H. 300. 


N.C.—Sloan v. Piedmont Fire Ins. 
Co., 128 S.E. 2, 189 N.C. 690; Rogers v. 
Bank of Oxford, 13 S.B. 245, 108 N.C. 
574; Cobb v. Morgan, 83 N.C. 211. 


R.I.—Draper v. Horton, 48 A. 945, 


22 R.1. 529; Pettis v. Ray, 12 R.I. 344. 
S.C.—Milford y. Milford, 46 S.B. 
479, 67 S.C. 553; Bird v. Kendall, 40 


S.B. 142, 62 S.C. 178 (dictum); But- 
ler v. Butler, 40°S.E. 138, 62 S.C. 165; 
Allen v. Petty, 36 S.E. 586, 58 $.c. 
240. 

See Dickey v. Permanent Land Co., 
63 Md. 170 (holding that, where a 
debtor gave three mortgages, and paid 
usurious interest, which, by agree- 
ment of the parties, was applied on 
the first two mortgages, such pay- 


law, be transferred to the subsequent 
debt created by the third mortgage). 


_ [a] In Mlinois (1) it has been held 
in many cases that the debtor, when 
sued on the usurious obligation, is 
entitled to have all payments, al- 
though made specifically on account 
of usurious interest, applied in dim- 
inution of such part of the princi- 
pal as remained unpaid. Fowler v. 
Equitable Trust Co., 12 S.Ct. 1, 141 
U.S. 384, 35 L.Ed. .786; Fowler. v. 
Equitable Trust Co., 12 S.Ct. 7, 141 
U.S. 408, 85 L.Ed. 793 (both applying 
law of Illinois); Cobe v. Guyer, 86 
N.E. 1008, 237 Ill. 568; Payne v. New- 
comb, 100 Ill. 611, 39 Am.R. 69; Man- 
ny v. Stockton, 34 Ill. 306; Tompkins 
v. Hill, 28 Ill. 519; Hadden v. Innes, 
24 Ill. 381; Scroggin v. Brown, 14 Ill. 
App. 340. (2) The rule was held to 
apply in spite of the holding that un- 
der the usury acts voluntary pay- 
ments of usury could not be recov- 
ered. Farwell v. Meyer, 385 Ill. 40; 
McGuire v. Campbell, 58 Ill.App. 188. 
(3) On the other hand, it has been 
held that, where a debtor voluntarily 
consents that payments shall be ap- 
plied on usurious notes, he cannot 
afterward have such payments ap- 
plied to the discharge of other notes 
not tainted with usury. Drake v. Lux, 
84 N.E, 693,'233 Dll. 522 [aff 1338 7H 
App. odie 


{[b] In Virginia, where the bor- 
rower himself applies the payment to 
the interest on a usurious contract, or 
the lender makes the application with 
the assent of the borrower, the appro- 
priation will not be disturbed unless 
within one year thereafter a suit be 


j instituted by the borrower for its re- 


covery, or a Suit be instituted by the 
lender within that period, in which 
case the borrower can set off the de- 
mand for which he might have sued. 
Washington Nat. Bldg., etc., Assoc. v. 
Wendling, 46 S.E. 296, 102 Va. 279; 
Radford Bank v. Kirby, 42 S.E. 303, 
100 Va. 498; Munford v. McVeigh, 23 
S.E. 857, 92 Va. 446 [disappr Ed- 
mund’s Ex’r v. Bruce, 14 S.E. 840, 88 
Va. 1008; Meem vy. Dulaney, 14 S.E. 
363, 88 Va. 674]. 


98. McLean y. Bryer, 54 A. 373, 24 
R.I. 599. 


284 [66 C.J.] 8 


courts. In other jurisdictions, however, it is held 
that such an application, tending as it does to defeat 
the policy of the usury laws, will be set aside and the 
payments applied to a reduction of the principal 
debt;°® and the rule has been held to apply when 
separate notes are given for principal and usurious 
interest. The money paid in discharging the illegal 
interest note will be applied in reduction of the prin- 
cipal note, although there be no usury on its face. 
Both form one transaction. So when a single usuri- 
ous obligation is split and evidenced by several sepa- 
rate notes, usurious payments made and applied in 
discharging any of these notes will be applied by the 
court toward the payment of any other one remain- 
ing unpaid,? provided an action to recover interest 
usuriously paid on the discharged notes is not bar- 
red. But if the several usurious obligations are not 
part of one transaction, but separate and distinct, 
usurious payments upon one cannot be credited upon 
another. Nor can defendant claim the benefit, of 
the payment of usury byi a different person on a 
separate note, even though such note had its origin 
in the same transaction as that upon which defend- 
ant is sued.® 


USURY 


BE ol 
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[§ 263] 4. Application as Affected by Lapse of 
Time. Most of the courts regard the debtor’s right 
to have usurious payments applied in reduction of 
the principal debt as in the nature of a set-off of his 
right to recover such payments in a direct proceed- 
ing, and therefore subject to the same time limitation 
as such action to recover usury.® But in other courts 
a contrary view is held based upon these two reasons: 
(1) The right to recover usurious payments does not 
accrue until the principal debt is wholly paid, and 
hence the statute of limitations could not in any 
event begin to run so long as any part of the princi- 
pal remains unpaid; and (2) because usurious inter- 
est payments are to be deemed payments of principal 
as of the date when made,’ and the statutes of limi- 
tation have no application to payments.® 


[§ 264] F. Recovery of Usury Paid®—1. Right 
To Recover in General. The common-law doctrine 
is that the debtor may recover payments made upon 
a loan in excess of the legal rate of interest. Ac- 
cording to this doctrine such payments are not deem- 
ed voluntary, nor the debtor to be in pari delicto in 
making them.t® Hence, unless the statute prohibits 
recovery in a particular case,1+ an action to recover 


On the other hand, where two notes 
were made at a usurious rate of in- 
terest, which matured after repeal 
of the usury law, and the debtor paid 
one note and gave his own acceptance 
for the other, it was held, in a suit 


99. U.S.—Atwood v. Deming Inv. f 401. 
Co., 55 F.(2d) 180 (applying Texas] 3, Carter v. Farthing, 72 S.W. 745, 
law); Missouri Valley L. Ins. Co. v.] 415 12h, DEY, RLY Te elbn OYE 
ea ee eo ye, lps yt Soctaay yee & 4, Riddle v. Rosenfeld, 103 Ill. 600; 
Ala.—Nicrosi v. Walker, 37 So. 97, Dickey v. Permanent Land Co. of 
139 Ala. 369. Baltimore, 63 Md. 170; Sturgis Nat. 


Kan.—New Hampshire Banking Co. 
v. Waller, 47 P. 548, 5 Kan.App. 881. 


Ky.—Booker vy. Gregory, 7 B.Mon. 
439. 

Mich.—Estey v. Capitol Inv., etc., 
Assoc., 91 N.W. 753, 131 Mich. 502. 


Okl.—Vose vy. U. S. Cities Corpora- 
tion, 7 P.(2d) 132, 152 Okl. 295 [appeal 
dism and cert den 52 S.Ct. 310, 285 
U.S. 523, 76 L.Ed. 921]. 

Or.—Nunn y. Bird, 59 P. 808, 
5LS, 

Tex.—International Bldg., ete., As- 
soc. v. Biering, 25 S.W. 622, 26 S.W. 
39, 86 Tex. 476 [rev (Civ.App.) 23 S. 
W. 621]; El Paso Bldg:, ete:, Assoc. 
Nom eAme. Wy SuVW emily POL exe: oOo 
Cotton v. Cooper, (Commn.App.) 209 
Swe ieh fate .(CiveApp.) 160 SOW: 
597]; Cotton v. Beatty, (Civ.App.) 162 
S.W. 1007; Cotton v. Thompson, (Civ. 
App.) 159 S.W. 455; Baum v. Daniels, 
11S Siw. 754, 55 “Tex/Civ.A pps: 2735 
American Mut. Bldg., etc., Assoc. V. 
Daugherty, 66 S.W. 131, 27 Tex.Civ. 
App. 430; Arnold v. Macdonald, 55 
S.W. 529, 22 Tex.Civ.App. 487; Quin- 
lan v. Smye, 50 S.W. 1068, 21 Tex.Civ. 
App. 156; People’s Bldg., ete., Assoc. 
v. Bessonette, (Civ.App.) 48 S.W. 52. 

Wis.—Gill v. Rice, 13 Wis. 549. 


[a] Payments on renewal notes.— 
As between the parties to a usurious 
note or one whereon usurious inter- 
est was exacted by way of discount, 
or holders with knowledge thereof, 
payments of usurious interest, made 
on a series of notes in renewal of 
that originally usurious, will be ap- 
plied by the law to the extinguish- 
ment of the debt, even though the par- 
ties may have treated such payments 
as payments of interest. Gladwin 
State Bank v. Dow, 180 N.W. 601, 212 
Mich. 521, 13 A.L.R. 12338. 

1. Humphrey v. McCauley, 17 S. 
Woausiseapo. Ark 143:9) Booker’ v. 
Gregory, 7 B.Mon. (Ky.) 439; Blymer 
v. Colvin, 17 A. 865, 127 Pa. 114. 

2. Beauchamp v. Leagan, 14 Ind. 


36 Or. 


Bank v. Smyth, 30 S.W. 678, 9 Tex. 
Civ.App. 540. 


5. Flannery v. Three Forks De- 
posit Bank, 52 S.W. 847, 21 Ky.L. 626. 


6 Gunby v. Armstrong, 133 F. 417, 
66 C.C.A. 627 (eonstruing statute of 
Louisiana); Huntington v. Wester- 
field, 44 So. 317, 119 La. 615; W. H. H. 
Mullen & Prewitt McGowan Viwelart, 
81 La.Ann. 677; McCracken v. Wells, 
26 La.Ann. 31; Johnson v. Phillips, 24 
La.Ann. 156; Duncan v. Helm, 22 La. 
Ann. 418; Cox v. McIntyre, 6 La.Ann. 
470; Cummings v. Knight, 23 A. 148, 
65 N.H. 202; Davis v. Converse, 35 
Miter 503. 


Limitation of action to recover 
usury paid see infra §§ 280-282. 


7. See supra § 260 note 93. 


8. Haskins v. State Bank, 27 S.E. 
985, 100 Ga. 216; Cornelison y. U. S. 
Building & Loan Ass’n, 292 P. 243, 50 
Idaho 1; Hill v. Cornwall, 26 S.W. 
540, 95 Ky. 512, 16 Ky.L. 97; Booker 
v. Gregory, 7 B.Mon. (Ky.) 4389, 440; 
Crutcher v. Trabue, 5 Dana (Ky.) 80 
[disappr dictum to _ the 
Hodge v. Owings, 
91]; Ware v. Bennett, 18 Tex. 794, 


[a] But where entire debt is dis- 
charged by novation after usury is 

paid, but before election by the bor- 
rower to reclaim usury paid, payment 
will not be applied in discharge of the 
new debt if limitation has barred the 
right to recover it. Smith v. Young, 
11 Bush (Ky.) 3938. 


[b] In Georgia (1) it has been 
held that a plea of payment, where 
the application of such payment was 
not directed by the debtor, may prop- 
erly be filed to an action on the debt, 
notwithstanding more than the statu- 
tory period has elapsed after the pay- 
ment before the plea was filed, since, 
where not otherwise directed by the 
debtor, the payments will be applied 
to the legal interest and then to the 
principal. Atlanta Sav. Bank .v. 
Spencer, 33 S.E. 878, 107 Ga. 629. (2) 


thereon, that the payment of the usu- 
rious interest could not be pleaded as 
a payment pro tanto, since a statute 
limited recovery back of usury paid to 
six months from the time of payment, 
and that time had expired when the 
suit was brought. Williams v. Griffin 
Banking Co., 64 Ga. 178. 

9. Cross references: 


Application of payments of usury see 
supra §§ 260-263. 

Defense of usury by way of set-off 
oC see supra §§ 253- 


Recovery of usury in equity see supra 
§§ 240, x 


10. See cases infra note 12. 


11. Brierley v. Commercial Credit 
Co., 43 F.(2d) 724 [aff 43 F.(2d) 730, 
and cert den 51 S.Ct. 182, 282 U.S. 892, 
75 L.Ed. 790] (applying Pennsyl- 
vania statute); Border State Per- 
petual Bldg. Ass'n Ve cei ie rye il eeAe 
505, 68 Md. 52; Border State Per- 
petual Bldg. Ass’n v. Hayes, 61 Md. 
597; Williar v. Baltimore Butchers’ 
Loan, ete., Ass’n, 45 Md. 546; Butter- 
worth v. O’Brien, 23 N.Y. 275; Jarvis 
Va Clark, 10) (UC. C.P (Ones) 
Kames v. Stacey, 9 U.C.C.P. 
355. 


[a] Statute not retroactive so as 
to create a bar against recovery of 
usurious interest theretofore paid. 
Williar v. Baltimore Butchers’ Loan, 
ete., Ass’n, 45 Md. 546. 


[b] Right of corporations to re- 
cover usury.—(1) Under the New 
York statute (2 Consol. L. p 1259 § 
374), corporations paying usury could 
not recover it. Butterworth  v. 
O°Brieniyecol NOV be (2) Under 
Pennsylvania statute (41 PS § 2), a 
corporation having voluntarily paid 
usurious interest cannot institute suit 
for recovery thereof. Brierley v. Com- 
mercial Credit Co., 43 F.(2d) 724 [aff 
43 F.(2d) 730, and cert den 51 S.Ct. 
182, 282 U.S. 892, 75 L.Ed. 790]. 


[ec] In Indiana (1) by an act of 
1865, the recovery of usury volun- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 264] 


such usurious excess will lie under the common-law 


USURY 


rule,*? or under statutes expressly adopting that 


tarily paid was prohibited (Bowen v. 
Philips, 5o.ind, 226). (2) but this 
act was subsequently repealed, thus 
reviving the common-law rule (Baum 
v. Thomas, 50 N.E. 357, 150 Ind. 378, 
65 Am.S.R. 368). 


12. Ariz.—Blaisdell v. 
1 ODO LO ATIC 155s 


Ark.—Murphy v. Citizens Bank, 100 
Sey soseres: Ark. sie hl Te sReANN LS. 
616, 12 Ann.Cas. 535; Josey v..Davis, 
ES “SaWwier 28557 5D ATK 38; 


Cal.—Babcock v. Olhasso, 293 P. 
14 109 CalApp: 534:> Douglas, v. 
Klopper, 288 P. 36, 107 Cal.App. 765, 
771 [quot Cyc]. 

Ga.—Morgan v. Shepherd, 154 S.E. 


780, 171 Ga. 33; Zeigler v. Scott, 10 
Ga. 389, 54 Am.D. 395. 


Steinfeld, 


Ind.—Baum vy. Thomas, 50 N.E. 
357, 150 Ind. 378, 65 Am.S.R. 368; 
Lacy v. Brown, 67 Ind. 478; Mussel- 


man v. McElhenny, 23 Ind. 4, 85 Am. 
D. 445; Wood v. Kennedy, 19 Ind. 68; 
Smead v. Green, 5 Ind. 308; Berry v. 
Makepeace, 3 Ind. 154; State Bank v. 
Ensminger, 7 Blackf. 105; Sawyer 


v. Hass, 137 N.E. 622, 79 Ind.App. 192. 


Ky.—Schwartz v. Prudential Ins. 
Co. of America, 14 S.W.(2d) 135, 227 
Ky. 823; .Hodge vy. Owings, 5 ‘T.B. 
Mon. 91. 

Md.—Chipman v. Farmers’ & Mer- 
chants’ Nat. Bank, 88 A. 151, 121 Md. 
343; Woods v. Matchett, 47 Md. 390; 
Williar v. Baltimore Butchers’ Loan, 


etes FA'ss'nt 45. Mda.546: « Scott.v. 
Leary, 34 Md. 389; Baugher v. Dup- 
horn, 9 Gill 314; West v. Beanes, 3 


Harr.&J. 568; 
Harr.&J. 361. 


Mass.—Boardman vy. Roe, 13 Mass. 
1045" Bond v. “Hays, 12 ° Mass 34; 
Worcester v. Eaton, 11 Mass. 368. 


Miss.—Dickerson v. Thomas, 7 So. 
503, 67 Miss. 777; O’Connor v. Clop- 
ton, 60 Miss. 349; Bond y. Jones, 16 
Miss. 368. 

N.H.—Fessenden v. Taft, 17 A. 713, 
65 N.H. 39; Albany v. Abbott, 61 N.H. 
157; Cross v. Bell, 34 N.H. 82; Willie 
v. Green, 2 N.H. 333. 


N.J.—Weitz v. Quigley, 97 A. 254, 
88 N.J.Law 617; Taylor v. Hintze, 30 
A. 551, 57 N.J.Law 239; Brown v. Mc- 
Intosh, 39 N.J.Law 22. 


N.Y.—Ganz v. Lancaster, 62 N.E. 
413, 169 N.Y. 357, 58 L.R.A. 151, 32 N. 
Y.Civ.Proc. 309; Wheelock vy. Lee, 
74 N.Y. 500, 5 Abb.N.Cas. 85; Church 
v. Maloy, 70 N.Y. 63 [aff 9 Hun 148]; 
Wheelock v. Lee, 64 N.Y. 242 [rev 15 
Abb.Pr.N.S. 24]; Palen v. Johnson, 
50 N.Y. 49 [aff 46 Barb. 21]; Schroep- 
pel v. Corning, 6 N.Y. 107 [aff 10 Barb. 
5761; Schroeppel v. Corning, 5 Den. 
236 [aff 2 N.Y. 132]; Wheaton v. Hib- 
bard, 20 Johns. 290, 11 Am.D. 284; 
Palmer v. Lord, 6 Johns.Ch. 95. 


Pa.—Philanthropic Bldg. Assoc. v. 
McKnight, 85 Pa. 470; Thomas v. 
Shoemaker, 6 Watts & S. 179; Wood- 
worth v. Marshall, 1 Chest.Co. 18. 


S.C.—Mayfield v. British & Ameri- 
can Mortgage Co., 88 S.B. 370, 104 S.C. 
152; Harp v. Chandler, 32 S.C.L. 461. 


Tex.—Bexar Bldg., etc., Assoc. v. 
Robinson, 14 S.W. 227, 78 Tex. 163, 22 
Am.S.R. 36, 9 L.R.A. 292. 


Vt.-—Hathway v. Hagan, 8 A. 678, 
59 Vt. 75; Nichols & Bliss v. Bellows, 
22 Vt. 581, 54 Am.D. 85; Grow v. Al- 
bee, 19 Vt. 540. 

Va.—Richeson v. Wood, 163 S.E. 
339, 158 Va. 269, 82 A.L.R. 1189; Mose- 
ley v. Brown, 76 Va. 419; Spengler v. 
Snapp, 5 Leigh (82 Va.) 478. 


-Wash.—Hopgood v. Miller, 181 P. 


Goldsmith v. Tilly, fr 


919, 107 Wash. 449; Lee v. Hillman, 
133 P. 588, 74 Wash. 408, Ann.Cas. 
1915A 759, L.R.A.1918B 581. 


W.Va.—Smiley v. Bank of Wyo- 
ming, 140° Sikh 9330; 104 W.Va, 471; 
Harper v. Middle States Loan, etc., 
Co., 46 S.BE. 817, 55 W.Va. 149. 


Wis.—Wood v. Lake, 13 Wis. 84. 


Eng.—Browning v. Morris, Cowp. 
790, 98 Reprint 1364 [disappr Tomp- 
kins v. Bernet, 1 Salk. 22, 91 Reprint 
21 (holding the contrary)]; Smith v. 
Bromley, 2 Doug. 696 note, 99 Reprint 
441; Williams v. Hedley, 8 East 378, 
103 Reprint 388; Astley v. Reynolds, 
Str. 915, 93 Reprint 939. 


Man.—Watts v. Tolman, 22 Man. 
471, 472 [cit Cyc]. 


Ont.—Meagher v. London Loan, etce., 
Coy! [1929184 Dome R. 56d. 


“The rule that, where an illegal 
contract for an illegal consideration 
has been voluntarily performed, a 
party who has paid money under it 
cannot recover it back, has no appli- 
cation to usurious’ transactions.” 
Richeson v. Wood, 163 S.E. 339, 345, 
158 Va. 269, 82 A.LU:R. 1189 [quot 
Meem v. Dulaney, 14 S.E. 363, 88 Va. 
674, 680]. 


[a] Reasons for rule.—(1) ‘The 
reasons upon which this doctrine is 
founded are stated by Lord Mansfield, 
in Browning v. Morris, Cowp. 790, 792, 
98 Reprint 1364, and in 3 Parsons 
Contr. p 128, where it was said: ‘The 
distinction has been taken between 
statutes enacted on general grounds 
of policy and public expediency in 
which each party violating the law is 
in pari delicto and entitled to no as- 
sistance from a Court of justice, and 
those laws enacted to protect weak or 
necessitous men from being over- 
reached, defrauded or oppressed, in 
which event the injured party may 
have relief extended to him, and the 
whole purport and reason, both of the 
law of usury and of the great mass of 
decisions under it, indicate that the 
lender on usury is regarded as the op- 
pressor and the criminal, and the bor- 
rower as the oppressed and injured.’ ” 
Scott v. Leary, 84 Md. 389, 395. (2) 
“Money paid as usurious interest is 
allowed to be recovered back on the 
theory that the law regards the nay- 
ment as made under duress.” Fes- 
senden v. Taft, 17 A. 713, 714, 65 N.H. 
389. To same effect Morgan v. Shen- 
herd, 154 S.H: 780, 171 Ga. 38. (8) 
“The law properly regards the lender 
on usury as the oppressor, and the 
borrower as the oppressed, and there- 
fore will not treat the payment of 
usurious interest as a voluntary pay- 
ment, but rather as made under moral 
duress, and through the constraint of 
a contract, wrongfully obtained by 
taking advantage of the necessities 
of the borrower, and hence affords 
him relief.” Albany v. Abbott, 61 N. 
H. 157, 158. To same effect Moseley 
Va Browny 76 Vas 419. 94) ‘Parties 
to a usurious transaction are not re- 
garded as in pari delicto. Westman 
v. Dye, 4 P.(2d) 134, 214 Cal. 28. 


[b] Rule applied.— W here the 
original note carrying usurious in- 
terest was subsequently renewed by 
notes including usurious interest, and 
defendant bank, purchasing the note 
from an indorsee, included usurious 
interest on the unpaid balance, the 
original debtor might recover the 
amount of such interest. Taulbee v. 
Hargis, 191, S.W. 320, 178 Ky. 433, 
Ann.Cas.1918A 762. 


{c] Usurious payment on legal 
contract.—If the creditor exacts an 
excessive payment not required by the 
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rule,1* it being held that such statutes are not con- 


contract of loan which is legal in its 
terms, he is nevertheless liable in 
an action to recover such excessive 


payment. Stevens v. Fisher, 23 Vt. 
202. 
13. See statutory provisions. 


[a] In Maine (1) under Rev. St. ¢ 
69 § 5, the amount paid in illegal in- 
terest may be recovered back “by an 
action at law.” Houghton v. Stowell, 
28 Me. 215; Pierce v. Conant, 25 Me. 
33. (2) The right of action does 
not depend on an actual or supposed 
freedom from a participation in a vio- 
lation of law, but is given to one who 
is assumed to have been a party to an 
unlawful transaction. Houghton v. 
Stowell, supra. (3) Under Rev. St. 
e@ 45 3, a person paying excessive 
interest could recover it in an action 
on the case, commenced within a year 
after payment. Furlong v. Pearce, 51 
Me. 299. 


[b] In Mississippi usurious inter- 
est, because of the express permis- 
sion so to do, given by Code (1906) 
§ 2678 (Hemingway Code § 2075), 
may be recovered by suit by the per- 
son paying it from the person to 
whom it was paid. Brewer v. Jones, 
95.50. 519; Lom Miss.* 545: 


[c] In Missouri (1) Rev. St. (1909) 
§ 7182 gives a right to recover all in- 
terest charged in excess of the legal 
rate solely for a violation of §§ 7179, 
7180, 7181, and does not give such 
right of recovery for a violation of 
§ 7185, prohibiting compounding in- 
terest oftener than once a_ year. 
Whitworth v. Davey, 216 S.W. 736, 279 
Mo. 672 [rev on this point (App.) 185 
S.W. 241]. (2) Although the con- 
tract provided for compounding of 
interest semiannually, there can be 
no recovery, under Rev. St. (1909) § 
7182, of all interest charged in excess 
of the legal rate, where amounts paid 
do not aggregate a sum equal to the 
amount of the principal note, with in- 
terest at eight per cent compounded 
annually. Whitworth  v. Davey, 
Supra. (3) Under Rev. St. (1909) § 
7179, allowing six per cent where no 
other rate is agreed on, § 7180, allow- 
ing written agreement for eight per 
cent, and § 7182, providing for recov- 
ery by a borrower where the lender 
has taken more than the interest 
specified by §§ 7179 or 7180, the bor- 
rower may recover where he has paid 
in addition to principal a sum in ex- 
cess of six per cent simple interest 
where there was no rate agreed on, or 
in excess of the lawful contractual 
rate where there is a written contract. 
Whitworth v. Davey, supra. 


{d] In New York (1) the right of 
the borrower to recover excessive in- 
terest paid on a usurious loan is ex- 
pressly affirmed by statute. Whee- 
lock v. Lee, 64 N.Y. 242 [rev 15 Abb. 
Pr.N.S. 24]; Smith v. Marvin, 27 N.Y. 
137, 25 How.Pr. 317; Porter v. Mount, 
41 Barb. 561; Seymour v. Marvin, 11 
Barb. 80; Palmer v. Lord, 6 Johns. 
Ch. 95. (2) The statute did not give 
the remedy, but such remedy existed 
prior to the statute on the principles 
of the common law. Wheelock v. Lee, 
Supra. (3) But an action by a bor- 
rower to declare a loan usurious, and 
that a transfer of securities given as 
a part of the consideration in excess 
of the legal rate to be declared void, 
and for accounting of money received 
by defendant thereon, is not maintain- 
able under Gen. Bus. L. § 373, giving 
an equitable cause of action to have 
the instrument declared void, can- 
celed, and prosecution thereon en- 
joined. Gilleran v. Colby, 150 N.Y.S. 
326, 164 App.Div. 608. 
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trary to public policy,t* that the remedies given 
thereby do not supplant the common-law right, but 
are cumulative,'® and that the repeal of a statute giy- 
ing a right to recover usury paid leaves the common- 
But where all payments 
made on a note were applied on the principal,'* there 
can be no recovery under a statute providing for a 
recovery by the party who “pays” 


law right unimpaired.?® 


fe] In Oklahoma, under Wilson 
Rev. & Annot. St. (1903) § 849, pro- 
viding that a person taking, receiv- 
ing, retaining, or contracting for any 
higher rate of interest than twelve 
per cent shall forfeit all the interest 
so taken, received, retained, or con- 
tracted for, the party paying such 
excess interest may recover by suit 
all the interest so paid. Melton v. 
Snow, 104 P. 40, 24 Okl. 780. 

{f] In Pennsylvania (1) excess 
paid over legal interest is recoverable 
by suit brought within six months. 
Moll v. Lafferty, 153 A. 557, 302 Pa. 
354; Stout v. Stern, 89 Pa.Super. 479; 
Commonwealth v. Hill, 46 Pa.Super. 
505. (2) The right of action to re- 
cover back usury is vested in the bor- 
rower or debtor who has voluntarily 
paid it. Stout v. Stern, supra. 


[gg] In Rhode Island (1) under 
Gen. L. (1928) § 3209, declaring the 
borrower making payment on a usuri- 

ous contract entitled to recover, plain- 
- tiff, on whose note and the notes of 
others a loan was obtained of defend- 
ant for a business of selling under 
trust agreement, of which plaintiff 
was trustee, and in which trust he 
had interest as certificate holder, was 
not a guarantor of the debt, but the 
relation of him and defendant was 
that of debtor and creditor. Burdon 
v. Unrath, 125 A. 204, 46 R.I. 89. (2) 
Plaintiff seeking to recover payment 
on his usurious note to defendant is 
not in pari delicto with him, prevent- 
ing recovery, because, unknown to 
defendant, plaintiff had taken a usu- 
rious note from another, it being no 
part of, and having no legal relation 
to, the contract between the parties. 
Burdon v. Unrath, supra. 


{h] Im Tennessee Shannon Code, 
authorizing a borrower or his repre- 
sentative to recover uSury paid, ap- 
plies only to “the ordinary case of 
lender and borrower, where, though 
each is a participant in an agreement 
inhibited by the statute, yet out of 
tender consideration for the latter the 


law will not hold him as in pari 
delicto with the usurer.” Star Sav., 
etc., Assoc. v. Woods, 42 S.W. 872, 


100 Tenn. 121. 

14. People’s Bank v. Dalton, 37 P. 
807, 2 Okl. 476. 

15. Cal.—Westman v. Dye, 4 P. 
(2d) 134, 214 Cal. 28; Douglas v. 
Klopper, 288 P. 86, 107 Cal.App. 765. 

Ga.—Parker v. Fulton Loan, etc., 
Assoc., 42 Ga. 451. 

Ind.—Baum v. Thomas, 50 N.E. 357, 
150 Ind. 378, 65 Am.S.R. 368; Berry 
vy. Makepeace, 3 Ind. 154. 


Md.—Williar v. Baltimore Butch- 


ers’ Loan, etc., Assoc., 45 Md. 546; 
‘Scott v. Leary, 34 Md. 389; Bandell 
v. Isaac, 138 Md. 202. 

N.H.—Albany v. Abbott, 61 N.H. 
157. 

N.J.—Brown v. McIntosh, 39 N.J. 
Law 22. 


Wash.—lLee v. Hillman, 133 P. 583, 
74 Wash. 408, Ann.Cas.1915A 759, L.R. 
A.1918B 581. 


Wis.—Wood v. Lake, 13 Wis. 84. 
Man.—wWatts v. Tolman, 22 Man. 


USURY 


est.18 


usurious inter- 


471. 


[a] Independent common-law ac- 
tion may be maintained by one pay- 
ing usurious interest notwithstanding 
the statutory remedy. Douglas v. 
Klopper, 288 P. 36, 107 Cal.App. 765. 


[b] Effect of bar of statutory 
remedy.—Where this view prevails in 
such states the common-law right to 
recover the usurious excess may be 
prosecuted after the statutory right is 
barred. Berry v. Makepeace, 3 Ind. 
154; Wood y. Lake, 13 Wis. 84. 


{c] In New York (1) under 2 
Consol. L. p 1258 § 372, the borrower 
having paid usurious interest may 
recover the excess by action brought 
within one year. If the borrower does 
not bring such action within the year, 
the overseer of the poor may bring a 
similar action within three years 
thereafter. The New York courts 
have been uncertain whether such 
statutory remedy was exclusive of 
that given at common law. In some 
cases it has been held that the com- 
mon-law remedy of the borrower was 
merely suspended during the three 
years in which the overseer of the 
poor might sue. Wheaton v. Hibbard, 
20; Johns, 290, 1a) Am Di 2840" 325°" In 
other cases it has been held that the 
borrower’s right to recover was not 
suspended during that period, but 
would be destroyed if the overseer of 
the poor should first bring action. 
Porter’ Py. > Mount, "41" Barba 561: 
Palmer v. Lord, 6 Johns.Ch. 95. (3) 
But in later cases it was held that 
the borrower’s common-law remedy 
was taken away by the statutory rem- 
edy, which must be prosecuted with- 
in one year or lost. Palen v. Bush- 
nei, 46 Barb. 24; Palen v. Johnson, 
46 Barb. 21 [aff 50 N.Y. 49]. 


16. Harper v. Middle States Loan, 
ete., Co., 46 S.H. 817, 55 W.Va. 149. 


17. See supra § 260. 


18. Allen v. First Guaranty State 
Bank of Pittsburg, (Tex.Civ.App.) 175 
S.W. 485. 


19. U.S.—Tiffany v. Boatman’'s 
Sav. Inst., 18 Wall. 375, 21 L.Ed. 868. 


Ill.—Cook v. Wolf, 129 N.E. 556, 
296 Ill. 27; Richter v. Burdock, 100 N. 
BH. 10638, 257 Dll 410; Culver v. Os- 
borne. 183 (NID aor 28F Ty WO4 u2a1 
Am.S.R. 802; Anderson v. Chicago 
Trust.ete;y Bank; 63s INCH L203) .9195 
El. 341 ‘faff: 98.1 App. 347] s'\ Chriss 
tian v. Filbert, 249 Ill.App. 230; Hel- 
mick’ v. Carter, 171 TllApp. 25: Lux 
v. Drake, 138 Ill.App. 51 [aff 84 N.B. 
693,238 Elle s22! 


ues v. Boynton, 40 Iowa 
304, 

Kan.—Citizens’ State Bank v. Fra- 
zee, 58 P. 280, 9 Kan.App. 889. 


La.—Spurlin v. Millikin, 16 La.Ann. 
217; Reid v. Duncan, 1 La.Ann. 265; 
Coxe v. Rowley, 12 Rob. 273; Flower 
v. Millaudon, 19 La. 185; Kenner & 
Co.’s Syndic v. Holliday, 19 La. 154; 
Merchants’ Bank v. Gove, 15 La. 378; 
Poydras v. Turgeau, 14 La. 34; P 
rillat v. Puech, 2 La. 428 


Mass.—Marvin v. Mandell, 
Mass. 562. 


Mich.—Gladwin State Bank v. Dow, 
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Contrary rule. 
have refused to allow a party who has voluntarily 
paid usurious interest to recover it back by action at 
law,!® unless such action is authorized by statute,?° 
such refusal being based on the ground that the pay- 
ments were voluntary and the debtor in pari delicto 
with the creditor,?! or that the usury laws, based on 


[§ 264 


In some jurisdictions the courts. 


r180 N.W. 601, 212 Mich. 521, 13 A.L.R. 


1233; Solomon v. Alpena Cedar Co., 
160 N.W. 536, 194 Mich. 267; Gardner 
v. Matteson, 38 Mich. 200. 


Minn.—Cornell v. Smith, 6 N.W. 460, 
27 Minn. 132; Taylor v. Burgess, 6 
N.W. 350, 26 Minn. 547; Woolfolk v. 
Bird, 22 Minn. 341. 


Mo.—Kirkpatrick v. Smith, 55 Mo. 
389; Ransom v. Hays, 39 Mo. 445. 
See Hawkins: v. Welch, 8 Mo. 490 
(usury cannot be recovered back if, 
on such recovery, any part of the 
principal will remain unpaid). 

N.C.—Latham v. Washington Bldg., 
etc., Assoc., 77 N.C. 145. 


Or.—Beach v. Guaranty Sav. Assoc., 
76 BP. 16, 44 Or. 530. 

[a] Party who voluntarily pays 
principal sum, including usurious in- 
terest (1) has no right of action to 
recover the interest so paid. Nation- 
al Trust & Credit Co. v. F. H. Orcutt 
& Son Cos,259: FB... 830) 70 CiCvAS 630; 
Chase & Baker Co. v. National Trust 
& Credit Co., 215 F. 633 (both cases 
applying Illinois law); Cook vy. Wolf, 
129 N.H. 556, 296 Till. 27; Anderson v. 
Chicago Trust, etc., Bank, 63 N.E. 2038, 
195) Til) 841="[aft 93 TiAppa yeas 
Mason v. Pierce, 31 N.E. 503, 142 Til. 
331; Lake v. Brown, 4 N.H. 7738, 116 
Tl. 835): Pitts. vi. -Cable.44. ieee Ose 
Carter v. Moses, 39 Ill. 539; Ramsey 
v. Perley, 34 Ill. 504; Manny v. Steck- 
ton, 34 Ill. 306; Perkins v. Conant, 29 
Ill. 184, 81 Am.D. 305; Tompkins v. 
Hill, 28 I. 519;. Hadden v. Innes, 
24 Ill. 381; Laughlin v. Irwin, 262 Ill. 
App. 40; Stober v. Ehrhart, 223 Ill. 
App. 543; Lux v. Drake, 138 I1l.App. 
51 [aff 84 N.E. 698, 233 Tll. 522]; Al- 
beitz v. d’Arcambol, 109 Ill.App. 505. 
(2) But even though usury be not 
recoverable as such, where the con- 
sideration for a payment which in- 
cluded usurious interest wholly failed, 
the whole sum paid, including the 
usurious interest, may be recovered. 
Town v. Wood, 87 Ill. 512. 


{b] Rule not affected by Rev. St. 
(1899) §§ 38709, 8710, providing that 
usury may be pleaded as a defense, 
and that usury paid shall be credit- 
ed_on the debt, and that usury in- 
validates chattel mortgages or liens 
on personal property. Flinn v. Me- 
chanics’ Bldg. Assoc., 67 S.W. 729, 93 
Mo.App. 444. 


[c] Rule does not apply to a con- 
tract for loan of money upon assign- 
ment of installment accounts as se- 
curity in various lots, where the 
amount to pay the old lot was taken 
from the amount due on the new lot, 
and hence amounted to a renewal of 
the old agreement or substitution of 
securities. Dorothy v. Commonwealth 
Commercial Co., 116 N.E. 143, 278 Ill. 
629, LU.R.A.1917E 1110 [aff 198 Til, 
App. 601]. 

20. Winson v. Sullivan, 8 lLa.A. 
(Orleans) 289; O’Connor v. Levy, 4 
La.A. (Orleans) 3; Anderson v. Scan- 
dia Bank, 54 N.W. 1062, 53 Minn. 191 
(applying St. [1879] c¢ 66 § 2). And 
see supra text and note 13. 

21. Rutherford v. Williams, 42 Mo. 
18; Peters v. Lowenstein, 44 Mo.App. 
496; Dickerson v. Raleigh Co-opera- 
tive Mand, etc.) Assoc., 189) IN. Citar 


For later cases, developments and changes in the law see Aunotations, same title and section number, 
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commercial expediency, and merely giving the debtor 
a right to decline to pay excessive interest, if he 
should so elect, showed a different policy from that 
enforced in England and in some of the American 
states, in which usurious contracts were declared il- 
legal and void, and that such policy did not justify 
the courts in compelling the ereditor to part with 
interest payments voluntarily made,?? or because 
the remedy specifically given to the debtor by the 
usury statutes is held to be exclusive.” 


The debtor’s right to 
recover usurious interest paid under compulsion and 
not voluntarily is generally recognized.?* 


Note procured by fraud. Where the debtor has ° 
paid usurious interest on a note fraudulently pro- 
cured, he may rescind the contract and recover all 


Payment under compulsion. 


money paid thereunder.?® 


Latham v. Washington Bldg., etc., 
Assoc, 77 N.C. 145. And see cases 
supra note 19; and infra note 22. 


[a]. Im Ohio (1) prior to the act 
of Febr. 18, 1848, it was held that the 
parties to a usurious contract were 
in pari delicto, and the courts would 
not grant relief, but would leave the 
parties where it found them. Wil- 
liamson v. Cole, 26 Ohio St. 207; 
Graham y. Cooper, 17 Ohio 605; Rains 
v. Scott, 13 Ohio 107; Spalding v. 
Muskingum Bank, 12 Ohio 544; Com- 
mercial Bank v. Reed, 11 Ohio 417; 
Hulbert v. Cist, 7 Ohio Dec. (Reprint) 
545, 3 Cinc.L.Bul. 868. (2) But the 
act of 1848 abrogated the rule (Goode 
v. Sutton, 29 Ohio St. 587), (3) and it 
was held that the court could, of its 
own motion, eliminate usury from 
the obligation, although the debtor 
failed to make the defense of usury 
(see supra § 258 note 59 [a]). 


22. Iowa.—Quinn v. Boynton, 
Iowa 304. 


La.—Perrillat v. Puech, 2 La. 428. 


Mass.—Marvin v. Mandell, 125 
Mass. 562. 


Minn.—Cornell v. Smith, 6 N.W. 
460, 27 Minn. 132; Taylor v. Burgess, 
6 N.W. 350, 26 Minn. 547; Woolfolk 
v. Bird, 22 Minn. 341; Nutting v. Mc- 
Cutcheon, 5 Minn. 382. 


Mo.—Ransom vy. Hays, 39 Mo. 449. 


[a] Where usury statute does not 
make usurious contracts void, the 
borrower cannot sue to recover back 
the amount paid in excess of legal 
interest. Quinn v. Boynton, 40 Iowa 
304; Nicholls v. Skeel, 12 Iowa 300, 
302 (where it was said: “The English 
statutes are peremptory, and declare 
usurious contracts absolutely void. 
A number of the American statutes do 
the same thing. Other American stat- 
utes provide by express enactment for 
the recovery back of usurious inter- 
est. Both classes of these statutes 
view the borrower as an innocent vic- 
tim, and the lender a rapacious Shy- 
lock, and visit their penalties alone 
upon the latter. Decisions in Eng- 
land and America based upon these 
statutes are cited by the plaintiff as 
his authority for bringing and main- 
taining an action of this kind. Our 
usury law is quite dissimilar in its 
provisions to the above statutes. It 
does not declare the contract void. It 
prohibits usury as an evil, affecting 
the business morals of society and 
the healthy action of trade. It re- 
gards the parties to such a contract 
in pari delicto, holds them alike ob- 
noxious to its animadversions, and 
makes the school fund the recipient of 
the forfeitures resulting from their 
illegal acts”); Smith, Twogood & Co. 
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id judgment. 
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[§ 265] 2. Judgment or Decree on Obligation as 
Affecting Right.*° 
debtor’s right to recover usury paid, whether it be 
derived from the common law, or from statute, does 
not apply to payments made upon a judgment which 
ineludes usury. The debtor having failed to set up 
his defense of usury at the proper time will not be 
allowed to reopen the judgment indirectly by an ac- 
tion to recover usury paid.?* 
held that usury paid on an obligation when such usu- 
ry is not included in it may be recovered back not- 
withstanding a judgment or decree on such obliga- 
tion making no deduction of the usury.?8 
few states it is held that usury paid may be recov- 
ered even though paid under the compulsion of a val- 
This ruling is usually based upon the 
broad language of the statute authorizing the recov- 


The prevailing rule is that the 


However, it has been 


And in a 


ery of usury paid.?® Payment of a judgment recoy- 


v. Coopers, 9 Iowa 3876; Perrillat v. 
Puech, 2 La. 428; Marvin v. Mandell, 
125 Mass. 562; Crosby v. Bennett, 7 
Metc. .(Mass.) 17, 19 (where the court 
said: ‘The consideration that now 
by law the contract is not void, dis- 
tinguishes this case from those cited, 
and takes away the ground upon 
which they .rested’’); Cornell  v. 
Smith, '6) N.W... 460, 27 Minn. 132; 
Rutherford v. Williams, 42 Mo. 18; 
Ransom y. Hays, 39 Mo. 445; Peters 
v. Lowenstein, 44 Mo.App. 406; Liv- 
ingston v. Burton, 43 Mo.App. 272; 
Fessenden v. Taft, 17 A. 713, 65 N.H. 
39 (applying Mass. St. [1867] ¢ 56 
§ 2). And see Tiffany v. Boatman’s 
Sav. Inst., 18 Wall. (U:S.) 375, 24 LZ: 


Ed. 868 | (discussing Missouri stat- 
ute). 
[b] Usury forfeited to school 


fund.—When the statute forfeits usu- 
rious interest only for the benefit of 
the school fund, it is manifest that 
the debtor cannot recover usury paid. 
Kirkpatrick vy. Smith, 55 Mo. 389; 
Rutherford v. Williams, 42 Mo. 18; 
Ransom y. Hays, 39 Mo. 445; Peters 
vy. Lowenstein, 44 Mo.App. 406;  Liv- 
ingston v. Burton, 43 Mo.App. 272. 

[ec] In Alabama (1) contracts to 
pay usurious interest are not void, 
but voidable, as to the usurious inter- 
est, and valid as to the principal, and 
usurious interest paid on such con- 
tracts cannot be recovered in as- 
sumpsit, without am express provision 
to pay it. Cooledge v. Collum, 100 So. 
143, 211 Ala. 203; Gross v. Coffey, 20 
So. 428, 111 Ala. 468. °(2) Buta dif- 
ferent rule applies to contracts for 
payment of interest, made in Jeffer- 
son county, or certain other counties, 
in violation of Local Acts (1900-1901) 
p 2685. Such contracts are void as to 
the principal and usurious interest, 
and the usurious interest paid may 
be recovered in assumpsit without an 
express provision to repay. Cooledge 
v. Collum, supra. 


23. U.S.—Carter v. Carusi, 5 S.Ct. 
281, 112 U.S: 478, 28 L.Ed. 820, ¢D. C. 
Rev. St..§ 716). 

Ala.—Carlisle v. Gray, 10 Ala. 302. 

Ark.—Matthews v. Paine, 14 S.W. 
463, 47 Ark. 54. 

Dak.—Wood vy. Cuthbertson, 
W. 3, 3 Dak. 328. 

Tlu—Carter vy. Moses, 39 Ill. 539. 

Kan.—Marshall vy. Beeler, 178 P. 
245, 104 Kan. 32. 

Mass.—Crosby v. Bennett, 7 Metc. 
17; “Wiley v. Yale, 1 Mete. 553. 

Mich.—Thurston v. Prentiss, 1 
Mich. 193. 


Neb.—Blain v. Willson, 49 N.W. 
224, 32 Neb. 302; New England Mortg. 


2H: 


Security Co. v. Aughe, 11 N.W. 753, 12 
Neb. 504. 


Vt.—Hill v. National Bank, 56 Vt. 
582 (Federal Usury Act). 


“The Code having declared the law 
as to the recovery of usurious interest 
there is no common law _ right.’ 
Wood v. Cuthbertson, 21 N.W. 3, 3 
Dak. 328, 334. 


. [a] Borrower confined to qui tam 
action.—Under the act of 1819 the 
borrower who had paid interest above 
the rate prescribed could not bring 
assumpsit, but could only maintain a 
qui tam action, and then the amount 
recovered by him should be paid into 
the treasury for the use of the state. 
Carlisle v. Gray, 10 Ala. 302. 


24. Richter v. Burdock, 100 N.E. 
1063, 257 Ill. 410; Woodworth v. Hun- 
toon, 40 Ill. 131, 89 Am.D. 340; Lacy 
v. Brown, 67 Ind. 478; Williar v. Bal- 
timore Butchers’ Loan, ete., Assoc., 
45 Md. 546. 


[a] Payment to bona fide indorsee 
of note.—Where the maker of a note 
tainted with usury has been com- 
pelled to pay it to a bona fide in- 
dorsee without notice, such payment 
will be regarded as compulsory. 
Woodworth v. Huntoon, 40 Ill. 131, 89 
ee 340; Lacy v. Brown, 67 Ind. 

78. . 
igen Nelson vy. Betts, 30 Mo.App. 


26. Effect of suffering judgment, 
upon usurious obligations see infra 
§§ 277, 278. 

Relief in equity against usury in- 
cluded in judgment or decree see su- 
pra § 241. 


27. Footman v. Stetson, 32 Me. 17, 
52 Am.D. 634; Kearney v. Clarion 
First Nat. Bank, 18 A. 598, 129 Pa. 
577; Colvin v. Blymyer, 15 A. 558, 
121 Pa. 082; Carlisle v. Bindley, 91 
ee 229; Day v. Cummings, 19 Vt. 


fa] When usurious payments 
made are deducted from decree, it is 
clear that the borrower’s right of re- 
covering the usury paid is lost even 
though the deduction was made over 
his protest. McDonald vy. Smith, 53 
Witemotot 


28. McDonald v. Smith, 
Grow v. Albee, 19 Vt. 540. 


29. Turner v. Hamilton, 88 F. 467 
(applying Kentucky law); Sherley v. 
Trabue, 2 S.W. 656, 85 Ky. 71, 8 Ky.L. 
649; Equitable Loan & Investment 
Co. v. Smith, 65 S.W..609, 23 Ky. 
1567; Anderson v. Trimble, 37 S.W. 
71,18 Ky.L. 507; Bean v. Rumrill, 172 
P. 452, 457, 69 Okl. 300. 


“Tt is well settled that, when a con- 
tract is originally usurious, the taint 


supra; 
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ered by a bona fide purchaser of a note reserving 
usurious interest has been held compulsory, entitling 


the debtor to recover.®® 


[§ 266] 3. Repeal of Usury Law as Affecting 
Right. The repeal of the law against usury will not 
affect the debtor’s right to recover a payment that 
was usurious at the time it was made. 
recover had become vested, and cannot be taken 
But excessive in- 
terest paid after the repeal upon a contract previ- 
ously existing and usurious cannot be recovered.*? 


away by a subsequent statute.?* 


USURY 


pie. 


[§§ 265-268 


accordance with an agreement between such third 
person and the debtor.?° 


However, in order to be 


entitled to recover back usury paid, it is not neces- 


The right to payment.?7 


[§ 267] 4. Conditions Precedent to Exercise of 


Right—a. Payment of Usury. No cause of action to 
recover back usurious interest accrues until such in- 
The payment must 
be made by the debtor,*®* but the debt is regarded as 
paid by the debtor if it is paid by a third person in 


terest has actually been paid.** 


of usury attaches to all subsequent 
transactions in connection therewith, 
and even to a judgment founded up- 
on such usurious transaction; that, 
where a statute authorizes the recov- 
ery of interest paid on a usurious 
contract, the same may be recovered, 
notwithstanding the payment was 
made in pursuance of a judgment into 
which the usurious contract had be- 
come merged. The fact that the de- 
fendant had agreed to the judgment 
does not matter.” Bean v. Rumrill, 
supra. 

30. Richter v. 
1063; 257 Fl. 410. 


31. Whitaker v. Pope, 29 F.Cas.No. 
17,528, 2 Woods 463. 


Vested rights of action generally 
see Constitutional Law §§ 551-556. 


32. Seavey v. Moors, 103 Mass. 317., 


33. Cal.—Duke v. Levy, 281 P. 496, 
208 Cal. 376. 

Ky.—Taulbee v. Hargis, 191 S.W. 
320, 173 Ky. 433, Ann.Cas.1918A 762; 
Anderson v. Trimble, 37 S.W. 71, 18 
UG yjolee LOO: 

Mo.—Whitworth v. Davey, (App.) 
185 S.W. 241 [aff 216 S.W. 736, 279 Mo. 
672]; Lawler v. Vette, 149 S.W. 43, 
166 Mo.App. 342. ; 

N.C.—Rushing vy. Bivens, 43 S.E. 
98, 082 N.C. 2:73. 

Okl1.—Elson v. Walker, 195 P. 899, 
80 Okly 237; Bean tv. Rumrill, 172° Pp: 
452, 69 Okl. 300; Bank of Tuttle v. 
Gordon, 161 P. 1081, 63 Okl. 47. 


S.D.—Davey v. Deadwood First 
Nat. Bank, 66 N.W. 122, 8 S.D. 214. 


Vt.—Chaplin v. Currier, 49 Vt. 48. 


Ta] “And this is logical and just, 
for, until a borrower has parted with 
the money to be paid as usury, he 
still has it, and suffers no loss.’’ 
Lawler v. Vette, 149 S.W. 48, 45, 166 


Mo.App. 342. 


[b] Mere taking of note which 
contains usury, unless it was given 
and taken as payment, does not give 
rise to a cause of action under Rev. 
St. (1909) § 7182, providing in case of 
usury for recovery of money paid in 
excess of principal and legal interest. 
Whitworth v. Davey, (App.) 185 S.W. 
Ate Lait 26 Siw. woo, 209. MO. 672). 


[ec] Payment in bills worth less 
than face of note with usury deduct- 
ed.—Where a debtor pays a note con- 
taining usury with depreciated bank- 
notes of an intrinsic value less than 
the face of the note with the usury 
deducted, he cannot claim that he has 
paid usury which he is entitled to re- 
cover. Helm y. Jesse, 5 J.J.Marsh. 
(Ky.) 428. 


Burdock, 100 N.B. 


. terest. 


34. Holmes v. Gerry, 55 Me. 299; 
Chipman vy. Farmers’ & Merchants’ 
Nat. Bank, 88 A. 151, 121 Md. 343. 


[a] Payment by volunteer.—(1) 
Where the person paying excessive 
interest is not liable upon the debt 
at all, but is merely a volunteer, he 
cannot recover such payments. 
Holmes v. Gerry, 55 Me. 299. (2) 
Where a mortgagee as a condition of 
making loan required payment in full 
of its claim against a bankrupt, the 
bankrupt’s wife, brother, and daugh- 
ters, who voluntarily made such pay- 
ment, could not recover them as con- 
stituting usury. Chipman v. Farm- 
ers’ & Merchants’ Nat. Bank, 88 A. 
151, 121 Md. 3438. 


{b] In Oklahoma (1) in order that 
one may recover usurious interest 
paid, such interest must be paid “by 
the party seeking such recovery, or 
his legal representatives.” First 
State Bank v. Pool, 167 FP. 760, 66 Okl. 
103. (2) A party executing a note 
carrying usurious interest and there- 
after selling property to one who 
takes up and returns the note and 
substitutes and pays his own note 
cannot maintain an action on written 
demand for usurious interest included 
in the first note. ‘First State Bank v. 
Pool, supra. 

35. Mann v. Elkton Bank, 48 S.W. 
413, 104 Ky. 852, 20 Ky.L. 1033; Nay- 
lors va, SHlays), 27) BEMon wick. persis 
Holmes v. Gerry, §5 Me. 299; Nelson 
v. Cooley, 20 Vt. 201; Davis v. Hoy, 2 
Aik. “OVit.) . 303% Stone v.09 Ware, 6 
Munf. (20 Va.) 541. 


36. Ky.—Pike v. Wathen, 76 S.W. 
322, 25 Ky.L. 640 [rev 78 S.W. 187, 25 
Ky.L. 1264]; Ryan v. Logan County 
Bank, 55 SoWe 714, 20 Ky. 15118) 


Okl.—White v. Horton, 174 P. 540, 
68 Okl. 324. 


Pa.—Heath v. Page, 48 Pa. 130. 


Tenn.—Hsselman v. Wells, 8 
Humphr. 482. 


Tex.—Farmers’ & Merchants’ State 
Bank , of Ballinger v. Cameron, 
(Commn.App.) 231 S.W. 738 [aff (Civ. 
App.) 203 S.W. 1167]. 

[a] Illustrations.—(1) That usu- 
rious interest was paid by sale of the 
borrower’s property under a mort- 
gage foreclosure does not prevent 
borrower from thereafter maintain- 
ing an action to recover twice the 
usurious interest paid. Bean v. Rum- 
Tilly Lia Pe Ab 2 69 ORI 30 0S e162) 
Usury is paid and received, allowing 
recovery of double penalty under Ver- 
non’s Sayles Civ. St. Annot. (1914) art 
4982, where holder of usurious note 
secured by deed of trust, at trustee’s 
sale thereunder bought for more than 


sary that the usurious payment shall be made in mon- 
ey.. It is sufficient if it is made in property,*® or by 
the delivery of notes of third persons accepted in 
But the mere charging of interest in a 
running account,®*® or the giving of the borrower’s 
own note therefor,*®® or the giving of a new note in- 
cluding usurious interest due,*® is not such a pay- 
ment as will allow the debtor to maintain his action 
to recover it back. 


[§ 268] b. Payment of Principal and Legal In- 
As a general rule the right to recover usury 
paid cannot be exercised so long as any part of the 
debt justly due—principal and legal interest 
mains unpaid,*+ unless the statute so provides.*? In 


re- 


was due, excluding usury, and the full 
amount of the bid was credited on the 
note, and a deed was made by the 
trustee to the purchaser; the title to 
the property thereby passing to him. 
Farmers’ & Merchants’ State Bank of 
Ballinger v. Cameron (Tex.Com.App.) 
Hee 738 [aff (Civ.App.) 203 S.W. 
1 5 


Extent of recovery when property 
is couveyed see infra § 274. 


387. Martin v. Martin, 12 B.Mon. 
(Ky.) 304. 


38. Davey v. Deadwood First Nat. 
Bank, 66 N.W. 122, 8 S.D. 214. 


39. Lawler v. Vette, 149 S.W. 43, 
166 Mo.App. 342. 


40. Rushing v. Bivens, 43 S.E. 798, 
132 N.C. 273; Elson v. Walker, 195 P. 
8995" 80° Ok 237: Bank vor Tuttlemy: 
Gordon, 161 P. 1081, 63 Okl. 47; Davey 
v. Deadwood First Nat. Bank, 66 N.W. 
see Peer 214; Chaplin v. Currier, 49 


41. U.S.—Von Rosen v. Dean, 41 F. 
(2d) 982. 


Ark.—Josey v. Davis, 18 S.W. 185, 
5S Ark. “SEs- 


Cal.—Ames v. Occidental Life Ins. 
Co., 291 P. 182, 210 Cal. 271; Haines 
v. Commercial Mtg. Co., 254 P. 956, 255 
P. 805, 200 Gal. 609, 53 A.L.R. 725. 


pcC Brows v. Slocum, 30 App.D.C. 


Ky.—Taulbee v. Hargis, 191 S.W. 
320, 1738 Ky. 433, Ann.Cas.1918A 762; 
Cambron y. Boldrick, 144 S.W. 374, 
147 Ky. 524; Paine v. Levy, 134 S.W. 
1160, 142 Ky. 619; Crenshaw v. Duff's 
Ex’r, 69 S.W. 962, 113 Ky. 912, 24 Ky. 
Te L835 Neal sv., Rouser 19) Suwa. 
93) Ky) 251, W4kKyol. 126s Stone mys 
McConnell, 1 Duv. 54; Farmers Bank 
v. Calk, 4 Ky.L. 617. 


Mo.—Hawkins v. Welch, 8 Mo. 490; 
Whitworth v. Davey, (App.) 185 S.W. 
241 [aff 216 S.W. 736, 279 Mo. 672]; 
Lawler v. Vette, 149 S.W. 48, 166 Mo. 
App. 342. 


N.Y.—Wheelock y. Lee, 64 N.Y. 242 
[rev 15 Abb.Pr.N.S. 24]; Alden v. 
Diossy, 16 Hun 311; Landeker v. 
Property Security Co., 140 N.Y.S. 745, 
79 Mise. 157; Wheaton v. Hibbard, 20 
Johns. 290, 11 Am.D. 284. 


S.D.—Davey v. Deadwood First 
Nat. Bank, 66 N.W. 122, 8 S.D. 214. 


Tenn.—Varno v. Tindall, 51 S.W. 
(2d) 502, 164 Tenn. 642. 
W.Va.—Harper v. Middle States 


eer. OtCy (CO. 46 Sebi Guatae ion NWiiWicte 


42. 
[a] 


See statutory provisions. 
Thus, under Consol. L. ec 20 


For later cases, developments and changes in the law see Annotations, same title and section number. 


td 


§§ 268-271] 


some jurisdictions an action to recover usurious in- 
terest paid may be brought although the principal 
has not been paid,** and, it has been held that, when 
separate securities are given for the usury and the 
money loaned, whether at the time of the loan or aft- 
erward, and the usury when paid is applied upon such 
securities, the debtor may treat such payment as 
having no connection with the legal demand and 
bring suit to recover it back, although the principal 
remains unpaid.*# 


[§ 269] c. Demand. No special demand is neces- 
sary before bringing an action for the recovery of 
usury paid,*® unless the statute so requires.*® 


[§ 270] 5. Parties Liable for Usurious Pay- 
ments.*? Ordinarily, the person who has knowingly 
exacted or received the usury is the person compelled 
by the law to repay it.*8 An action for recovery of 
usurious interest will not lie where there is no priv- 
ity of contract between the parties to the action.*® 
So a borrower cannot recover from the lender a usu- 
rious commission paid to agents of the borrower, 
where the lender received no part of the commission, 
and the persons receiving the same were not his 
agents;°° and where one is acting merely as trus- 
tee under a mortgage, and not for the lender, the 
latter is not liable for the exaction of a usurious 
bonus by the trustee.®! Nor can a borrower from 
whom a usurious bonus has been exacted by the lend- 
er’s agent without authority recover the amount from 
the lender who has not received it,°? his right of re- 


art 25 § 877, where a note executed 
for a loan is void for usury, the bor- 
rower can recover the proceeds of the 
collateral pledged, without returning 
the money actually received. Curtiss 
v. Teller, 143 N.Y.S. 188, 157 App.Div. 
804 [aff 112 N.E. 1056, 217 N.Y. 649]. 


43. Ward v. Whitney, 32 Vt. 89; 
Grow v. Albee, 19 Vt. 540. 


44. Nichols v. Bellows, 22 Vt. 581, 


USURY 


State Bank v. Lee, 159 P. 903, 61 Okl. 
169 (where demand was excessive); 
Texmo Cotton Exch. 
160 P. 82, 61 Okl. 33; 
Bank v. Thompson, 164 P. 977, 57 Okl. 
521 (where demand was for the re-| 479 
turn of the whole interest paid). 
infra § 274 text and note 90. 


fel Parties to actions see infra § 
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covery being against the agent;°* but if the prin- 
cipal had knowledge of the agent’s acts, he will be 
liable although the money did not come into his 
hands.°* +» When a negotiable note which includes 
usury comes into the hands of a holder in due course, 
who, under the statute, may compel payment in full, 
the maker is generally allowed to recover the usury 
thus paid to the innocent indorsee from the usurer- 
payee,°®® and where the maker executes a new note 
to the innocent purchaser, thereby discharging the 
old note, he can reclaim the usurious interest from 
the original payee;°* but, even under statutes ex- 
pressly authorizing recovery from the original payee 
of a usurious note who sells it to an innocent pur- 
chaser,°” the maker cannot sue the original payee 
who transferred the note, without indorsement to 
one who took it for value without notice. Such 
transferee 1s not an innocent purchaser.°* Payment 
to the assignee or indorsee of a negotiable note taint- 
ed with usury will not authorize recovery from the 
original holder if the latter sold the note for, and 
received no more than, the amount actually loaned, 
with lawful interest.°® It has been held that a judg- 
ment on a usurious note in favor of an assignee 
against the maker, which releases the assignor from 
lability on the assignment, is equivalent to a pay- 
ment of the note to the assignor-payee, and hence the 
right of the maker to recover the usury in the note 
from the payee accrues at the time such judgment 
was rendered against him.®° 


[§ 271] 6. Defenses®1—a. In General. In an ac- 


usurious on its face, is charged with 
knowingly exacting or receiving it. 
Dallas Trust & Savings Bank vy. Bra- 
shear, (Tex.Civ.App.) 39 S.W.(2da) 148. 


49. Stout v. Stern, 89 Pa.Super. 


Bank v. Liston, 
Ardmore State 


50. Harston vy. Ralston, 192 S.W. 
646, 174 Ky. 509. 

51. Whitworth v. Davey, (App.) 
185 S.W. 241 [aff 216 S.W. 736, 272 


See 


54 Am.D. 85; Nelson v. Cooley, 20 Vt. 
201. 

Application of usurious payments 
generally see supra § 260 et seq. 


Crediting payments of usury on 
sum otherwise recoverable in action 
by lender see supra §§ 233, 234. 


45. Albany v. Abbott, 61 N.H. 157; 
Cross v. Bell, 34 N.H. 82. 


46. See statutory provisions. 


[a] In Oklahoma (1) under Rev. 
L. (1910) § 1005, one seeking to re- 
cover usurious interest paid must 
make written demand for its return, 
and on failure to return must bring 
action within two years after matur- 
ity of the usurious contract. First 
State Bank vy. Pool, 167 P. 760, 66 Okl. 
103. (2) The demand should be for 
the entire amount which the party is 
entitled to recover, and not merely 
for an amount in excess of the legal 
rate. Bank of Tuttle v. Gordon, 161 
P, 1081, 68 Okl. 47. (3) But a demand 
which is sufficient to show the amount 
of the usury claimed is sufficient 
basis for an action. Robinson  v. 
Farmers’ & Merchants’ Bank of Co- 
weta, 162 P. 208, 62 Okl. 83. (4) A de- 
mand is sufficient although the 
amount for which the party is liable 
is incorrectly stated. First State 
Bank v. Pool, supra; Citizens’ State 
Bank y. Strahan, 165 P. 189, 63 Okl. 
288 [mod on reh 158 P. 378, 59 Okl. 
215] (where demand was for less than 
the amount recoverable); Ardmore 


[66 C. J.—19] 


48. Ky.—Taulbee v. Hargis, 191 S. 
W. 320, 173 Ky. 4838, Ann.Cas.1918A 
762; Turneys v. Hunt, 8 B.Mon. 401: 
Begen v. Huston, 13 S.W. 919, 12 Ky. 
L. 158; Deatly v. Ralls, 3 Ky.L. (ab- 
stract) 386. 


Me.—Atwell v. Gowell, 54 Me. 358. 


Okl.—Melton y. Snow, 104 P. 40, 24 
Okl. 780. 


Tex.—Dallas Trust & Savings Bank 
v. Brashear, (Civ.App.) 39 S.W.(2d) 
148, 152 [cit Cyc]. 

Vt.—Williams y. Wilder, 37 Vt. 613. 

[a] Recovery from legatee of orig- 
inal creditor.—The maker of a note 
which had been running for several 
years at the time of the payee’s death 
gave his legatee a new one in its 
place, which he paid. In an action 
against the legatee to recover usuri- 
ous interest paid to his testator it 
was held that plaintiff could recover, 
as the illegal interest had been added 
to the new note, instead of being de- 
ducted from the old, and to that ex- 
tent defendant »had collected more 
than he was entitled to. Turneys y. 
Hunt, 8 B.Mon. (Ky.) 401; Eggen v. 
Huston,’ 13 Siw. 919, 22> Ky. Lio 258) 


[b] Holders of principal loan notes 
and interest notes are charged with 
notice of usurious terms of loan con- 
tract. Dallas Trust & Savings Bank 
v. Brashear, (Tex.Civ.App.) 39 S.W. 
(2d) 148. 

[ec] Contract usurious on face.— 
One receiving interest on contract, 


Mo. 672]. 
52. Condit v. Baldwin, 21 N.Y. 219, 
78 Am.D. 137 [aff 21 Barb. 181]. 


53. Condit v. Baldwin, supra. 

54. Porter v. Mount, 45 Barb. (N. 
We) 422) 

55. Ill.—Culver v. Osborne, 83 N. 


E. 110, 231 Ill. 104, 121 Am.S.R. 302. 


Ind.—Harbaugh y. Tanner, 71 N.E. 
145, 163 Ind. 574. 

Me.—Webb vy. Wilshire, 19 Me. 406. 

Minn.—Anderson vy. Scandia Bank, 
54 N.W. 1062, 53 Minn. 191. 

Ohio.—Kock v. Block, 29 Ohio St. 
565 [aff 7 Ohio Dec. (Reprint) 54, 1 
Cine.L.Bul. 91]; Mallon v. Munson, 2 
Handy 97, 12 Ohio Dec. (Reprint) 348. 

56. Taulbee v. Hargis, 191 S.W. 
320, 173 Ky. 433, Ann.Cas.1918A 762. 


57. See statutory provisions. 


58. Fredin vy. Richards, 63 N.W. 
1031, 61 Minn. 490. 
[a] In North Dakota, under L. 


(1890) ¢ 184, the maker of a note nay 
recover from the original payee usvri- 
ous payments made only where stth 
payee has sold the note before m.;- 
turity. Hanson v. Cummings State 
Bank, 69 N.W. 202, 6 N.D. 212 


59. Atwell v. Gowell, 54 Me. 358. 
me Clark v. Rodes, 12 Bush (Ky.) 

61. Voluntary settlement of usuri- 
ous transactions sée infra §§ 275, 276. 
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tion to recover back usurious interest paid to de- 
fendant on a note taken in his own name, he cannot 
set up as a defense that the money loaned belonged 
to another for whom he was acting as agent;°? nei- 
ther can the fact that another without legal right is 
suing in another court to recover the same usurious 
payments be so set up.°* Where one lending money 
to be used in the purchase of property takes an un- 
lawful bonus, reducing the amount coming into the 
hands of the borrower, the fact that the vendor of 
the property reduces his sale price by the same 
amount, being forced to do so in order to make the 


sale, is no defense to the usury.®* Nor is it a defense 


to an action by the maker of a note secured by a trust 
deed, to recover usurious interest paid, that he had 
conveyed the trust property to a third person, who 
paid the purchase price to the payee under an es- 
crow agreement.°®® 


[§ 272] b. Estoppel®® and Waiver.°*? A borrower 
is not estopped from recovering back usurious inter- 
est paid because the agreement which rendered the 
loan usurious was for the payment of an unreason- 
able attorney’s fee;°® nor is he estopped by an agree- 
ment for renewal which merely extends the time of 
payment and does not. change the securities.°® Soa 
mortgagor is not estopped to recover back usurious 
interest paid on a note by deeding the property mort- 


62. Albany vy. Abbott, 61 N.H. 157. 

63. Clarion First Nat. Bank v. 
Gruber, 91 Par 377: 

64. Glass v. Third Nat. Building 
& Loan Ass’n of Baltimore City, 143 
PACE FO, bor Mad, 26: 


settlement. 


[b] 


USURY 


the absence of a showing that the 
claim therefor was 
Cotton 
(Tex.Civ.App.) 160 S.W. 658. 

In Maryland, under Pub. Gen. 
L. (1904) art 49 § 6, it has been held 


SS. ee 
4 (“= 


[§§ 271-274 


gaged to secure such note to the mortgagee in satis- 
faction of the debt.7° A mortgagor does not waive 
his right to recover usurious payments by paying the 
mortgage debt, including usury, without protest." 


[§ 273] c. Release.*2 A release of all claims for 
usurious interest paid, or an agreement not to re- 
claim the payment, made at the time of the loan, or 
before the usury is paid, will not prevent the bor- 
rower from recovering back such excessive interest,*? 
even though the release is under seal.** But after a 
right to recover usury paid has accrued, it may, like 
any other claim, be released or compromised upon 
valuable consideration,’® even though the contract 
of release also provides for the payment of usurious 
interest.7® On the other hand, if the release is with- 
out consideration, it will not prevent a recovery back 
of the usury paid.77 - 


[§ 274] 7. Extent of Recovery. Only the excess 
over lawful interest,’* plus interest on the amount 
so paid, from the date of payment,*® is recoverable 
in an action by the borrower, unless the statute au- 
thorizes an action to recover the whole amount of 
interest paid.8° The principal and legal interest are 
not recoverable, since that much is equitably due,** 
and a statute allowing recovery of the full amount 
of interest paid does not authorize recovery of the 
principal.*? Where the statute provides that the 
508, 67 Miss. 777; Parchman v. Mc- 
Kinney, 20 Miss. 631. 


Mo.—Whitworth vy. Davey, (App.) 
185 S.W. 241; Lawler v. Vette, 149 S. 
W. 438, 166 Mo.App. 342. 


N.J.—Riley v. Hopkinson, 


included in the 
v. Sanderson, 


88 A. 


65. Babcock v. Olhasso, 293 P. 141, 
109 Cal.App. 534. 

66. Generally see Mstoppel 21 C.J. 
pHLOs2: 

§ ee urge usury aS defense see supra 
ited 

67. Of right to set up usury as de- 
fense see supra § 258. 

68. Mayfield v. British & American 
Mortgage Co., 88 S.H. 370, 104 S.C. 152. 

69. Mayfield v. British & American 
Mortgage Co., supra. 

70. Hopgood.v. Miller, 181 P. 919, 
107 Wash, 449. 

71. Damico v. Mayer, 
10 N.J.Misc. 287. 

72. As precluding setting up usury 
in defeuse see supra § 259. 

73. Bosler v. Rheem, 72 Pa. 54; 
Gibson y. Hicks, (Tex.Civ.App.) 47 
S.W.(2d) 691; Herrick vy. Dean, 54 Vt. 
568. 

74 MWHerrick v. Dean, supra. 

75. Broadwell y. Lair, 10 B.Mon. 
(Ky.) 220; Gibson vy. Hicks, (Tex.Civ. 
App.) 47 S.W.(2d) 691; Dean v. Max- 
field, (Tex.Civ.App.) 209 S.W. 466; 
Cotton v. Beatty, (Tex.Civ.App.) 162 
S.W. 1007; Cotton v. Thompson, (Tex. 
Civ.App.) 159 S.W. 455; International 
Bldg., etc., Assoc. v. Fortassain, (Tex. 
Civ.App.) 23 S.W. 496; Wing v. Peck, 
54 vt. 245 [dist Herrick v. Dean, 54 
Vt. 568 (where resort was had to a 
device to evade the statute at the 
time the loan was made) ]. 


158 A. 847, 


{a] Failure to show claim for 
usury included in settlement.—An 
agreement between the debtor and 


creditor, reciting an accounting, and 
that the agreement was executed in 
full satisfaction of all claims of each 
against the other, will not preclude 
the debtor from recovering usury, in 


that, where a mortgage loan had been 


fully paid, and a release given, a re-j 


covery could not thereafter be had 
for usurious interest paid on the loan. 
Lovett v. Calvert Mortg., etc., Co., 66 
A. 708, 106 Md. 132. 


76. International Bldg., ete., Ass’n 
v. Fortassain, (Tex.Civ.App.) 23 S.W. 
496. 


[a] Thus, where defendant made 
plaintiff a second usurious loan in 
consideration of plaintiff's releasing 
his right to sue for usury in the first 
loan, that consideration is sufficient. 
Cotton v. Beatty, (Tex.Civ.App.) 162 
S.W. 1007. 


TT Gibson tv. ~Euicks) (i@iex Civ. 
App.) 471 S-WiaCad), 691: "Cotton v. 
Thompson, (Tex.Civ.App.) 159 S.W. 
455. 

[a] Rule applied.—Where a usuri- 
ous loan had already been discharged, 
the payments more than equalling the 
principal, an agreement to release all 
rights of action for usury, made in 
consideration of an extension, was 
without consideration and was no de- 
fense. Cotton v. Beatty, (Tex.Civ. 
App.) 162 S.W. 1007. 


78. U.S.—Seeman v. Philadelphia 
Warehouse Co., 47 S.Ct. 626, 274 U.S. 
403, 71 L.Ed. 11238; Tiffany v. Boat- 
Man Ss Save Lust. Le evwwallersid,u eda: 
Ed. 868. 

Ark.—Anderson v. Shoup, 23 S.W. 
(2d) 616, 180 Ark. 955; Murphy vy. 
Citizens Bank, 100 S.W. 894, 82 Ark. 


131, 11 L.R.A.N.S. 616, 12 Ann.Cas. 
535: Josey v. Davis, 18 S.W. 185, 55 
Ark. 318. 


Cal.—Babcock vy. Olhasso, 293 P. 
141, 109 Cal.App. 5384; Douglas v. 
Klopper, 288 P. 36, 107 Cal.App. 765. 

Ga.—Zeigler v. Scott, 10 Ga. 389, 54 
Am.D. 395. 

Miss.—Dickerson v. Thomas, 7 So. 


1077, 82 N.J.Hq. 469. 

N.Y.—Smith vy. Marvin, 27 N.Y. 137, 
25 How.Pr. 317; Seymour v. Marvin, 
11 Barb. 80; Morse v. Brown, 162 N. 
Y.S. 666; Wheaton v. Hibbard, 20 
Johns. 290, 11 Am.D. 284. 

Pa.—Seeman vy. Philadelphia Ware- 
house Co., 47 S.Ct. 626, 274 U.S. 408, 
ess 1123'" Pate (CiCUAS) 7 Ea); 


Va.—Moseley v. Brown, 76 Va. 419; 
ee v. Snapp, 5 Leigh (32 Va.) 


Wash.—Trautman v. Spokane Sec. 
Finance Corporation, 1 P.(2d) 867, 163 
Wash. 585. 


Wis.—Fay v. Lovejoy, 20 Wis. 403. 


79. Baum v. Daniels, 118 S.W. 754, 
Dowex. Civenp pe ose 

80. La,—Turregano y. Barnett, 53 
So. 884, 127 La. 620 (except where in- 
cluded in a negotiable note or bond); 
Duncan v. Helm, 22 La.Ann. 418; 
Walker vy. Villavaso, 18 La.Ann. 712 
[error dism 6 Wall. (U.S.) 124, 18 L. 


Eid. 853]; Weaver v. Maillot, 15 La. 
Ann. 395; Keane v. Branden, 12 La. 
Ann. 20. 


Minn.—Anderson y. Seandia Bank, 
54 N.W. 1062, 538 Minn. 191. 


Miss.—Commercial Bank y. Auze, 
21 So. 754, 74 Miss. 609. 


Okl.—Melton v. Snow, 104 P. 40, 24 
Okl. 780. 


Va.—Meem v. Dulaney, 14 S.E. 363, 
88 Va. 674. 

81. Tiffany v. Boatman’s Sav. Inst., 
18 * Wall. CUsSs) saa aed se Lehdgesese 
Josey v. Davis, 18 S.W. 185, 55 Ark. 
318; Seymour v. Marvin & Allen, 11 
Barb. (N.Y.) 80; Tomkins y. Bernet, 
1 Salk. 22, 91 Reprint 21. 


82. Anderson vy. Scandia Bank, 54 
N.W. 1062, 53 Minn. 191; Go Chioco vy. 
Martinez, 45 Philippine 256. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 274-275] 


interest on a loan made without any agreement as to 
interest shall be seven per cent, but authorizes the 
parties to agree upon interest at twelve per cent, 
a lender to whom the borrower by agreement pays 
usurious interest may retain only interest at the rate 
of seven per cent, since such agreement was void, 
and in legal effect there was no agreement for in- 
terest.*° Where the rule obtains that payments on 
the usurious debt will be applied to the prineipal re- 
maining unpaid,** the measure of recovery by the 
debtor is the residue after crediting all payments as 
partial payments on the principal.s® Where proper- 
ty is conveyed in satisfaction of a usurious debt, the 
measure of recovery is the difference between the 
amount due, with legal interest, and the actual value 
of the property conveyed.’® On the other hand, it 
has been held that, where the debt has been paid from 
the proceeds of collateral sold by the creditor, the 
debtor may recover the entire amount of such pro- 
ceeds.** In some jurisdictions the statutes provide 
that the debtor shall recover, as a penalty, double or 
triple the amount of usurious interest paid.s® 


Amount of recovery as affected by demand. 
Where the statute requires a written demand before 
suit,°*® recovery is not limited to the amount named 
in the demand.°° 

[§ 275] G. Effect of Voluntary Settlement of Usu- 
rious Transaction—l. In General. The statutes of 


83. Douglas v. Klopper, 


USURY 


288 P. 36,]a mere renewal or continuance of the 
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usury being enacted for the benefit of the borrower, 
he is at liberty to waive his right to claim such benefit 
and pay his usurious debt if he sees fit to do so. 
Having once paid the debt he will not be allowed to 
change his mind and recover the sum paid, even 
though he might, by setting up usury, have avoided 
the whole debt,? and the rule obtains even though 
a usurious note is paid with money obtained by dis- 
counting a new note.°? The borrower’s right to re- 
cover the usurious interest after such a payment is 
determined largely by the statute giving such right.? 
In like manner it is held that, when the debtor be- 
comes a party to a general settlement of preceding 
usurious transactions, made fairly and without cir- 
cumstances of imposition, his recognition of the 
amount agreed to be due as a new obligation will pre- 
clude his setting up the old usury in defense of the 
new debt,°* although the rule does not apply unless 
it is clear that the debtor has fully accepted the set- 
tlement as a just debt separate and distinet from the 
preceding usurious obligations;®® but when usuri- 
ous payments already made, if applied to the prin- 
cipal debt, would have totally extinguished the debt, 
a compromise as to the balance claimed by the credi- 
tor did not estop the debtor from showing that the 
original debt had been wholly paid.®* Some authori- 
ties have held that settlements of usurious dealings 
are excepted from the general rule that the parties 
to a voluntary settlement fairly made cannot reopen 


Mass.—Bearce v. Barstow, 9 Mass. 


107 Cal.App. 765. 

84. See supra § 260. 

85. Bexar Bldg. Ass’n v. Robinson, 
14 S.W. 227, 78 Tex. 163; Lorentz. v. 
Pinnell, 46 S.E. 796, 55 W.Va. 114. 

86. Ellis v. Winlock, 62 S.W. 495, 
110 Ky. 676, 23 Ky.L. 60; Paducah 
Banking Co. v. Ragsdale, 69 S.W. 796, 
24 Ky.L. 683. 

87. Braynard v. Hoppock, 32 N.Y. 
571, 88 Am.D. 349 [aff 20 N.Y¥.Super. 
157]; Mumford vy. American L. Ins., 
ele, 'Co:, 4 NY. 468, ‘ 

88. See infra § 388. 

89. See supra § 269. 

90. First State Bank v. Pool, 167 
P. 760, 66 Okl. 103; Citizens’ State 
Bank of Ft. Gibson v. Strahan, 165 P. 
189, 63 Okl. 288 [mod on reh 158 P. 
378, 59 Okl. 215]. 


91. Ala.—Adams y. McKenzie, 18 
Ala. 698. 

Md.—Border State Perpetual Bldg. 
Assoc. v. Hayes, 61°Md. 597 (under 
special statutory provision). 

N.Y.—Seymour v. Marvin, 11 Barb. 


S.C.—People’s Bank of Dillon v. 
PEYEi tl we) suas. teat dl,.e lL SiGe. Giae 
Milford v. Milford, 46 S.E. 479, 67 S. 
On ey 

Can.—Union Bank v. 
Can.S.C. 473. 

See also supra § 258. 

[a] Mortgaged property taken in 
Satisfaction.—Where a usurious debt 
has been settled by the creditor tak- 
ing in satisfaction property mort- 
gaged to secure it, a court of equity 
will not open the transaction and al- 
low a redemption, on the ground of 
the usury alone. Adams yv. McKenzie, 
18 Ala. 698. 

[b] Where joint makers of note 
settled with payee by executing in- 
dividual notes to the payee, each for 
part of the total, the old note being 
marked paid, it was an absolute pay- 
ment of the old indebtedness and not 


McHugh, 44 


indebtedness evidenced by the joint 
note; and, in an action on the indi- 
vidual notes, the court could not, by 
reason of a counterclaim for the stat- 
utory penalty for usury, inquire as to 
what part of the amount due on the 
joint note represented usurious inter- 
est, a separate action to recover the 
statutory penalty as to such joint 
note being barred by limitations. 
People’s Bank of Dillon vy. Perritt, 103 
S.E. 711, 114 S.C. 362. 


rane Dewey v. Bell, 5 Allen (Mass.) 
93. See supra § 264. 
[a] Iu Tlinois (1) usurious inter- 


est paid cannot be recovéred back 
after the entire debt has voluntarily 
been paid and the transaction closed 
(National Trust & Credit Co. v. F. H. 
Orcutt < Sons€o;,"259- Be 830. t70rc.e. 
A. 630; Chase & Baker Co. v. National 
Trust & Credit Co., 215 F. 633; Payne 
v. Newcomb, 100 fll. 611, 39 Am.R. 69; 
Simon v. South End Cleaners & Dyers, 
246 Ill.App. 14. And see supra § 264 
note 19 [a]), (2) or it may be deduct- 
ed from any part of such principal 
remaining unpaid (see supra § 233 
note 36 [a]), (3) and this notwith- 
standing the parties may have come 
to an agreement as to the amount due, 
including the usury in the settlement 
(Payne v. Newcomb, supra). 


[b] In Ohio it has been held that, 
after a voluntary settlement of the 
original obligation, it is discharged, 
and the usurious interest cannot be 
credited on the principal, where no 
action is brought to recover the mon- 
ey loaned. Coleman y. Miller, 8 Ohio 
Dee. (Reprint) 179, 6 Cine.L.Bul. 199. 


Release of right to recover interest 
paid see supra § 273. 


94. U.S.—Thomas v. Coffin, 
660, 10°C-C. A. (582: ; 


Ga.—Pattison v. Albany Bldg., etc., 
Assoc., 63 Ga. 373. 


La.—Dannenmann & Charlton vy. 
Chariton, 86 So. 965, 113 Las 276. 


62 F. 


45, 6 Am.D. 25. 
N.J.—Morris v. Taylor, 22 N.J.Eq. 
438 [aff 22 N.J.Eq. 606]. 
N.C.—Ector v. Osborne, 103 
388, 179 N.C. 667, 13 A.L.R. 1207. 


[a] In California a compromise 
settlement definitely fixing indebted- 
ness due and releasing the debtor’s 
claims against the creditor, and a 
note executed as part payment of the 
amount due, is enforceable, although 
the original transaction was usurious. 
Credit Finance Corporation vy. Mox, 
(App.) 13 P.(2d) 937. ; 


[b] In Illinois (1) the rule stated 
in the text has been affirmed. Ryan 
v. Newcomb, 16 N.E. 878, 125 Ill. 91 
(rev 23 Tll.App. 113]; Puterbaugh vy. 
Farrell, 73 Ill. 218. (2) But it has 
been held that, although, where a 
new loan is made after a usurious 
transaction has been closed, the bor- 
rower cannot set up the usury in the 
former transaction against the new 
loan; yet a settlement and agreement 
upon the amount due and the giving 
of a new note do not preclude the de- 
fense of usury existing in the origi- 
nal transaction, and hence, where a 
homestead association made usurious 
loans secured by two mortgages and 
shares of its stock, and subsequently 
the sum due was determined and the 
stock was canceled, the mortgages 
released, and new notes secured by 
mortgages given, the defense of usury 
in the first transaction was not pre- 
cluded. Cobe v. Guyer, 86 N.E. 1088, 
237 Ill. 568 [rev 139 Ill.App. 580]. 


95. Pickett v. Merchants’ Nat. 
Bank, 32 Ark. 346. See Rowell v. 
Marcy, 47 Vt. 627 (holding that, al- 
though the parties mutually intended 
that payment of a balance found due 
on a settlement should include every- 
thing between them, it would not have 
that effect as to usurious interest pre- 
viously paid, but net considered in the 
settlement). 


96. Dunman y. Harrison, (Tex.Civ. 
App.) 41 S.W. 499. 


S.E. 
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it, since otherwise usurers might make a practice of 
giving their illegal claims the form of an account 
stated and thus evade the usury laws.°* So it has 
been held that, where a debtor gives notes in settle- 
ment of a suit on other usurious notes, on which usu- 
ry has been paid, more than sufficient to discharge 
the whole sum lawfully due, such settlement does 
not preclude the debtor from taking advantage of 
the usurious payments previously made.’ 


[§ 276] 2. Account Stated, and Submission to Ar- 
bitration.* The effect of an account stated, as pre- 
cluding a party from raising the question of usury, 
depends on the provisions of the statutes and the 
circumstances of the particular ease.°® In equity 
it is well settled that the presence of usury in an ac- 
count stated affords adequate ground for opening up 
and restating such account.t 


Arbitration and award. Where the amount of de- 
fendant’s indebtedness to plaintiff was submitted to 
arbitration under an agreement that usury was to 
be excluded from the award, a plea of usury was no 
defense to an aetion for the amount awarded.’ 


[§ 277] H. Effect of Suffering Judgment on Usu- 
rious Obligation®'—1. In General. It is a settled rule 
that a judgment duly entered is conclusive upon the 
parties thereto and cannot be collaterally impeached 


97. Denny v. Williamson, 4 B.Mon. 


USURY 


to the debtor and forced him to make 
payment without opportunity to ¢x- 


[§§ 275-278 


on the ground of usury inhering in the obligation 
upon which the judgment was entered.t The remedy 
of the judgment debtor is to bring proper proceed- 
ings to reopen the judgment.® Therefore usury in 
the original undertaking is no defense to a scire~ 
facias to revive a judgment thereon,® to a new note 
or obligation given in settlement of such judgment,’ 
although there is authority to the contrary,® or to 
proceedings instituted by the creditor to enforce such 
judgment by sale under foreclosure or otherwise.” 
It necessarily follows that usury in the original ob- 
ligation cannot taint a sheriff’s deed made in accord- 
ance with an execution sale under a judgment on 
that obligation.?° 


[§ 278] 2. Judgment by Confession. In the ab- 
sence of accident, mistake, or fraud, the rules stated 
abovet! apply to judgments by confession. After 
such judgment the debtor is barred from setting up 
usury in the original obligation;+? but where notes 
bearing usurious interest are given for a stay of exe- 
cution on a valid judgment by confession, the judg- 
ment debtor is entitled to have payments on the notes 
credited on the judgment and the notes delivered up 
and eanceled.t? It has been held, however, that, 
where a bond and mortgage have been given with 
other securities to satisfy a judgment which defend- 
ant allowed to be taken under an agreement in an 


314. 
[a] In Virginia a contrary view 


(Ky.) 372; Bullard y. Raynor, 30 N.Y. 
NEVE 


98. Osborne v. Fridrich, 114 S.W. 
1045, 134 Mo.App. 449. 


99. See statutory provisions; 
es infra this note; and note 65. 


{a] In Louisiana (1) it has been 
held that an account stated, if accept- 
ed without objection, operates as a 
payment, and neither party may there- 
after raise the question of usury in 
any of the items included in such ac- 
eount. Allen v. Nettles, 2 So. 602, 39 
La.Ann. 788; Flower v. Millaudon, 19 
La. 185; Poydras v. Turgeau, 14 La. 
34; Millaudon v. Arnaud, 4 La. 542. 
(2) But it has also been held, where 
the statute authorizes recovery of 
usury paid, that the reception, with- 
out objection, of accounts tainted with 
usury would not be a valid objection 
to the defense of usury, if it was set 
up within the time limited for recov- 
ery back of usurious interest. Allen 
v. Nettles, supra; Hickman’s Succes- 
sion, 13 La.Ann. 364; eane vy. Bran- 
den, 12 La.Ann. 20. 


[b] In New York (1) after a count 
containing a charge for a sum paid 
to take up a note made by the debtor 
has become a stated account, the 
debtor cannot assail the note for 
usury, when the same is brought for- 
ward as a set-off by the party render- 
ing the account. Bullard v. Raynor, 
SOP NG Yee 1.9 7, (2) If advancements 
have been made on a usurious agree- 
ment, it is too late to avoid the con- 
tract two years after the accounts 
have been rendered. Smith’y. Marvin, 
QT NEYenlo i.a20 HOw br. oli (3)) But 
an account stated, containing usuri- 
ous items, may be opened up in equi- 
ty. See infra text and note 1. 


[ec] In Pennsylvania (1) it has 
been held that an account stated will 
not prevent the debtor from setting 
up an illegal charge of usury. Phila- 
delphia Third Nat. Bank vy. Miller, 90 
Ba. 241. (2); On the, other hand, it 
has been held that, where the credi- 
tor presented a statement of account 


cas- 


amine the account as to its correct- 
ness, the debtor is not precluded from 
suing to recover excessive interest 
charged on such account. Steere v. 
Oakley, 40 A. 815, 186 Pa. 582. 

{d] In South Carolina it has been 
held that, where the parties have 
agreed to a stated account, for which 
the borrower gives a note, the defense 
of usury in the previous transactions 
is precluded. McCollough y. Kervin, 
27 S.I. 456, 49 S.C. 445. 


i. (Bullard va "Raynor, s0mNoye, Love 
Barrow. v. Rhinelander, 3 Johns.Ch. 
(N.Y.) 614 [mod 17 Johns. 538]; Bul- 
lock v. Boyd, Hoffm. (N.Y.) 294; Bo- 
sanquett v. Dashwood, Cas. t. Talb. 
38, 25 Reprint 648. 

2. Hoffman v. Milner, 38 So. 758, 
142 Ala. 678. 

3. Equitable relief against usuri- 
ous judgments see supra § 241. 


Recovery of usury paid under judg- 
ment see supra § 265. 

4 McLaws v. Moore, 9 S.E. 615, 83 
Ga. 177; Gamble v. Central R. ete., Co., 
7 S.E. 315, 80 Ga. 595, 12 Am.S.R. 276; 
Busby v. Finn, 1 Ohio St. 409; Carlisle 
v. Bindley, 91 Pa. 229; Rutherford v. 
Boyer, 84 Pa. 347; Federal Ins. Co. v. 
Robinson, 82 Pa. 357; Mahoney’s Es- 
tate, 15 Pa.Co. 302; Grow vy. Albee, 19 
Vt. 540. 


Collateral attack on judgments gen- 
erally see Judgments §§ 815-869. 


Conclusiveness of judgments gen- 
erally see Judgments §§ 1282-1346. 


5. Colvin v. Blymyer, 15 A. 558, 121 
Pa. 582; Montague v. McDowell, 99 
Pa. 265; Federal Ins. Co. v. Robinson, 
82 Pa. 357; Carnell v. Hulstrung, 39 
Pa.Co. 121; Mahoney’s Est., 15 Pa.Co. 
302; Sill v. Wright, 21 Pittsb.Leg.J. 
(Pa.) 190, 4 Pittsb.Leg.J.N.S. 190. 


6 Turner v. Hamilton, 88 EF. 467 
(construing Kentucky statute); Mc- 
Caulley v.-Ward, 42 A. 446, 16 Del. 
183; Thatcher v. Gammon, 12 Mass. 
268; Lysle v. Williams, 15 Serg.&R. 
(Pa.) 135; Bickel v. Cleaver, 13 Pa.Co. 


was taken where the decree sought to 
be revived had been taken by default. 
Pane v. Ellzey, 4 Hen.&M. (14 Va.) 

7. Gipson v. Shanklin, 83 Ind’ 147; 
Thatcher v. Gammon, 12 Mass. 268; 
Sadler v. Hoover, 31 Miss. 260. Colvin 
v. Blymyer, 15 A. 558, 121 Pa. 582; 
Montague v. McDowell, 99 Pa. 265; 
Maher’s Appeal, 91 Pa. 516. 


8 Lamme y. Saunders, 1 T.B.Mon. 
(Ky.) 263. 


9. McLaws v. Moore, 9 S.E. 615, 83 
Ga. 177; Flint v. Sheldon, 13 Mass. 
443, 7 Am.D. 162; Sill v. Wright, 21 
Pittsb.Leg.J. (Pa.) 190, 4 Pittsb.Lee. 


Ne 190; Steward vy. Downer, 8 Vt. 
[a] On levy of fieri facias, where- 


in it appeared that, in a suit on the 
note forming the basis of the judg- 
ment, judgment was rendered without 
showing whether the amount was for 
principal or principal and interest, 
and it did not appear that the note 
contained a promise to pay usury, or 
that usury was pleaded, and the widow 
of defendant in fieri facias made claim 
to the property, a finding against 
claimant and ordering the fieri facias 
to proceed was not error. -Sanders v. 
Andrews, 122 S.E. 192, 157 Ga. 799. 


10. McCandless v. Inland Acid Co., 
387 S.E. 419, 112 Ga. 291; Owen v. Gib- 
son, 74 Ga. 465. 

11. See supra § 277. 

12. Ark.—Bell v. Fergus, 18 S.W. 
931,55 Ark. 536. 

Ga.—Hightower v. Beall, 66 Ga. 102. 

Iowa.—-Kendig v. Marble, 12 N.W. 
584, 58 Iowa 529; Twogood v. Pence, 
sae ee: 543; Troxel v. Clark, 9 Iowa 

Pa.—Lysle v. Williams, 15 Serg.& 
oo. 

S.C.—Fowler v. Henry, 18 S.C.L. 54. 


13. Caughman y. Drafts, 18 S.C. 
Eq. 414. ; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 278-281] 


action on usurious notes and the transaction is for 
the purpose of evading the statute against usury, 
the judgment is not a bar to the defense of usury in 
an action on the bond.t* So it has been held that, 
where the judgment was taken as a device to cover 
usury, and was intended as an instrument to defeat 
the law, it will be set aside in a direct proceeding in 
equity brought for that purpose.'® 


[§ 279] I. Actions* 1°—1, Form of Action. Usu- 
rious interest which has been paid may where the 
right to recover is recognized!" be recovered back by 
an action at law,?® an action of assumpsit for money 
had and received being ordinarily held to be a proper 
form of action,?® although case?° and debt?! have 
also been held to be appropriate remedies; and a 
bill in equity has been sustained in some cases.22 In 
jurisdictions wherein such an action has been sub- 
stituted for the common-law remedy, an ordinary 
civil action furnishes a remedy available to the debt- 
or to recover the money or property unlawfully taken 
from him in payment of usurious interest.2* The 


14 Moses v. McDivitt, 88 N.Y. 62 
[rev 2 Abb.N.Cas. 47]. : 

15. Ohm y. Dickerman, 50 Iowa 
671; Mullen v. Russell, 46 Iowa 386 
[dist Twogood v. Pence, 22 Iowa 543; 
Troxel v. Clark, 9 Iowa 201]. * 


Sec. 


16. Actions to recover penalties: j 
Generally see infra §§ 397, 400-409. eounting 
From national banks see Banks and 24. 


Banking §§ 783-794. 25. 


. USURY 


23. Lee v. Hillman, 133 P. 583, 74 
Wash. 408, L.R.A.1918B 581, Ann.Cas. 
1915A 759. See Trautman y. Spokane 
Finance Corporation, 
867, 163 Wash. 585 (deeming the ac- 
tion in question to be in effect one 
for money had and received or an ac- 


See supra §§ 236-246. 
Application of usurious pay- 
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various kinds of relief against a usurious contract 
which may properly be sought by a suit in equity 
have been previously discussed.” 

[§ 280] 2. Time To Sue, Limitations, and Lach- 
es*°—a, At Law—(1) In General. The borrower’s 
common-law right to recover by an action of as- 
sumpsit interest paid in excess of the legal rate?® 
is governed by the general statute of limitations.?7 - 
However, actions to enforce the right of recovering 
usury paid, as given by statute,?® must be brought 
within the period specially fixed by such statute.?® 
Such a special limitation is held to be one of the right 
of recovery or cause of action itself, and not of the 
remedy only,®° so that the right is extinguished or 
ceases to exist if it is not asserted within the period 
fixed by statute.2t An action to recover property 
pledged to secure a usurious loan, brought under a 
statute authorizing it but not fixing any limitation, 
if limited at all, is limited only by the general stat- 
ute of limitations.®? 


[§ 281] (2) Accrual of Cause of Action.?? An ac- 


Intyre, 6 La.Ann. 470. 
Me.—Pierce vy. Conant, 25 Me. 338. 
Rte MEE Shee v. Kennedy, 44 Md. 
N.Y.—Pores v. H. Blumenberg, Inc., 
163 N.E. 607, 249 N.Y. 196; Palen y. 
Johnson, 50 N.Y. 49 [aff 46 Barb. 21]; 
Saree v. Marvin, 27 N.Y. 137, 25 How. 
Todunte 


N.C.—Roberts v. Virginia L. Ins. 


Dy APN(Zd)) 


17. See supra § 264. ments to principal debt as affected by Co., 24 S.E. 780, 118 N.C. 429. 

Lae ulehicy 'v- Burdpety UNO NE pier OF = HmMAtATIONS. sep), Sura |S IT Pad Sekere, vuoeling, 1% eae 
1068, 257 Ill. 410; Kobrin v. Hull, 124 : 46 [rey on other grounds 40 A. 815 
A. 365, 96 N.J.q: 41 faff 128 AY 921, 26. See supra § 279. 186 Pa. 492]; Reed v. Smith, 18 Pa. 
97 N.J.Eq. 546]. 27. Wood v. Gray, 5 B.Mon. (Ky.) | Dist. 916; Maule v. Building Assoc., 

19, Srey ee CRISES ie as Hat pce v. ei ee Poe Sa) 5 Phila. 421. 

P1865, 194-Cal. hy : abcock v. ; odge v. wings, "BE n. eo . = 
Othasso, 293 P. 141, 109 CaLApp. 584. | (Ky.) 91: Porter v. Mount, 41 Barb.| agvao Washington Nat. Blds., etc. 
Ind.—Harbaugh v. Tanner, 71 N.E. | (N-Y.) 561; Palmer v. Lord, 6 Johns. | Va. 279; Munford v. McVeigh, 23 S.E. 


145, 163 Ind. 574; Baum v. Thomas, 50 
N.E. 357, 150 Ind. 378, 65 Am.S.R. 368; 
Berry v. Makepeace, 3 Ind. 154. | 
Ky.—Green v. National Bldg., etc., 
Assoc., 64 S.W. 751, 23 Ky.L. 1091. 


28. 
29. 


oe (N.Y.) 25; Wood v. Lake, 13 Wis. 


See supra § 264. 


U.S.—Blackshear v. First Nat. 
Bank, 261 F. 601; 


857, 92 Va. 446. 


[a] Length of period.—(1) In a 
number of jurisdictions the statutes 
prescribe a limitation of one year. 


Gunby v. Arm-| See statutory provisions. (2) In 


Me.—Pierce v. Conant, 25 Me. 38; 
Webb v. Wilshire, 19 Me. 406, 


Md.—Williar v. Baltimore Butch- 
ers’ Loan, etc., Assoc., 45 Md. 546. 


: Mass.—Crosby v. Bennett, 7 Mete. 
Te 


N.H.—Albany v. Abbott, 61 
157; Cross v. Bell, 34 N.H. 82; 
wv. Green, 2 N.H. 333. 


N.J.—Weitz v. Quigley, 97 A. 254, 
88 N.J.Law 617; Damico v. Mayer, 158 
A. 847, 10 N.J.Misc. 287. 


N.Y.—Wheaton v. Hibbard, 20 
Johns. 290, 11 Am.D. 284. 
N.C.—Cobb v. Morgan, 83 N.C. 211. 
Okl.—State Bank of Paden vy. 
Lanam, 126 P. 220, 34 Okl. 485. 
S.D.—Wilson vy. Selbie, 64 N.W. 537, 
7 S.D. 494. 


Vt.—Nichols & Bliss v. Bellows, 22 
Wt. 581, 54 Am.D. 85. 


W.Va.—WNorvell v. Hedrick, 21 W. 
Wanpao. 


Wis.—Fay v. Lovejoy, 20 Wis. 403; 
Wood v. Lake, 13 Wis. 94. 


[a] Cause of action is on implied 
contract.—Yates v. First Nat. Bank, 
140 P. 1174, 42 OKl. 95. 

20. Heath v. Page, 48 Pa. 130. 


21. Houghton v. Stowell, 28 Me. 
215. 


22. See supra § 240. 


N.H. 
Willie 


strong, 133 F. 417, 66 C.C.A. 627; Mc- 
Cormick y. Allegheny City, 15 F.Cas. 
No. 8,717. 


Ga.—Smith v. McWhorter, 160 S.E. 
250, 173 Ga. 255; Poulk v. Cairo Bank- 
ing-Co.,, 123. (S.E. 292; 158 Ga. 338: 
King Bros. & Co. v. Moore, 92 S.E. 
757, 147 Ga. 43; Lee v. King, 83 S.E. 
272, 142 Ga. 609; R. J. & B. F. Camp 
Lumber Co. vy. Citizens’ Bank of Val- 
dosta, 82 S.E. 492, 142 Ga. 84; Hverett 
vy. Planters’ Bank, 61 Ga. 38. 


Iowa.—Talbot v. Sioux City First 
Nat. Bank, 76 N.W. 726, 106 Iowa 3861 
haf 22.'(S.Ct.) 612, £85 UtSi-172, 146 ih. 
Ed. 857]. 


Ky.—Ellis v. Brannin, 1 Duv. 48; 
Norman y. Warsaw Bldg., etc., Assoc., 
91 S.W. 695, 29 Ky.L. 50; Burnside 
v. Mealer, 80 S.W. 785, 26 Ky.L. 79; 
Ryan v. Logan County Bank, 55 S.W. 
714, 21 Ky... 1518; Newdegate v. 
Harly, 49 S.W. 338, 20 Ky.L. 1452; 
Anderson vy. Exchange Bank, 13 Ky. 
L. 735; Spencer v. Mathews, 17 S.W. 
433, 13 Ky.L. 523; Hill v. Owensboro 
Deposit Bank, 10 Ky.L. 448; Roberts 
Viebhnomas 45 Ky. lin 227 SMiilllerinva 
Wilson, 3 Ky.L. 688. 


La.—Chadwick v. Menard, 28 So. 
933, 104 La. 38; McCracken v. Wells, 
26 La.Ann. 31; Walker v. Villavaso, 
18 La.Ann. 712 [error dism 6 Wall. (U. 


S.) 124, 18 L.Ed. 853]; Weaver v. 
Maillot, 15 La.Ann. 395; Keane v. 
Branden, 12 La.Ann. 20; Cox v. Mec- 


*By STANLEY A. HACKETT (§§ 279-313). 


some jurisdictions, however, the stat- 
utes fix two years as the period of 
limitation. See statutory provisions. 

[b] In Mississippi (1) the right to 
recover usurious interest given by 
Code (1892), § 2348, has been’ held to 
arise under an implied contract, ac- 
tion on which is limited by Code 


(1892) § 2379, to three years. Buntyn 
v. National Mut. Bldg., etc., Assoc., 
38 So. 345, 86 Miss. 454. (2) It had 


previously been held that such an ac- 
tion was not within Code (1892) § 
2741, declaring a limitation of a year 
from the time the offense is commit- 
ted for an action for a penalty on a 
penal statute. Commercial Bank vy. 
Auze, 21 So. 754, 74 Miss. 609. 


[c] Actions held to have been 
brought within statutory period.— 
Kennedy v. Baggarley, 84 S.B. 2115, hb 
Ga.App. 811; First State Bank y. Pool, 
167 P. 760, 66 Okl. 103. » 


30. See cases infra note 31. 
31. Gunby vy. Armstrong, 133 fF 
ALT 66) CrCuA Syne 7s Chadwick v. 


Menard, 28 So. 933,.104 La. 38; Palen 
v. Johnson, 50 N.Y. 49 [aff 46 Barb, 
21]; Gilleran v. Colby, 150 N.Y.S. 
326, 164 App.Div. 608. 

32. Conner vy. Smith, 169 P. 158, 51 
Utah 129 (discussing, but not definite- 
ly deciding, the question whether the 
tee Statute of limitations ap- 
plies). 


33. Generally see supra § 267, 
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tion to recover usury paid may not be commenced,?* 
nor does the statute of limitations begin to run 
against it,*° until the cause of action accrues; and 
the cause of action does not accrue, within the mean- 
ing of these rules, until the usury is actually paid?® 
either in money*’ or its equivalent;*® 
does not run from the date of the making,*® or the 
due date,*®? of the agreement to pay usury. More- 
over, according to the rule prevailing in some states, 
that all usurious payments are to be deemed pay- 
ments on the principal debt, usury is not paid until 
after the whole legal debt is satisfied;#* and under 
this rule the statute begins to run only after the law- 
ful debt has been actually paid,** and incorporating 
usurious interest in a renewal note, or in a series of 
renewals, does not start the statute running so long 
as any part of the original usurious loan remains 
But in those states in which, by express 


unpaid.** 


34. Major v. Putney, (Mo.App.) 
293 S.W. 81. 

Soa, Minleye: i. Harrison, 2.5 *-J.J. 
Marsh. (Ky.) 154. 

[a] Usury in judgment. — (1) 


When a judgment was paid but after- 
ward vacated on appeal because of 
usury included, the statute did not 
begin to run against the right to re- 
cover the usury paid until the judg- 
ment was annulled. Kendall v. 
Crouch dl. S.W.1 58%, 88 Ky. 199,10 
Ky.L. 993. (2) So it has been held 
that the right to recover usury em- 
braced in a judgment satisfied by the 
sale of land does not accrue until the 
sale is confirmed, and limitation runs 
only from that time, although the 
purchase-money is paid sooner. Rus- 
sellville Bank v.“Coke, 45 S.W. 867, 
20 Ky.L. 291. 

36. Major v. Putney, (Mo.App.) 293 
S.W. 81; Mires v. Hogan, 192 P. 811, 
T5.Okiea23eu) Beant vy. Rumrill, 1724P. 
452, 69 Okl. 300. 

37. Anderson v. Trimble, 37 S.W. 
CM SAYS TEAR a) 08 Stephens  v. 
Monongahela Nat. Bank, 88 Pa. 157, 
32 Am.R. 438. 


38. Smith v. Young, 11 Bush (Ky.) 
393. 
[a] Wovation.—The execution of a 


new note by part of the obligors in the 
old, and its acceptance by the holder 
in lieu thereof, is a complete novation, 
the old debt being thereby satisfied 
and a new one created. Where usury 
has been paid in such a caSe, a right 
of action to recover it accrues at once, 
and consequently limitation begins to 
run from the novation. Smith v. 
Young, 11 Bush (Ky.) 393. 


{b] Payment with choses in ac- 
tion.— Acceptance by the creditor of 
notes of a third party in payment of 
the usurious debt will set the statute 
running. Martin vy. Martin, 12 B.Mon. 
(Ky.) 304. 

39. Rushing v. Rhodes, 6 Ga. 228; 
Furlong v. Pearce, 51 Me. 299; 
Pritchard v. Meekins, 3 S.E. 484, 98 
N.C. 244; Heath v. Page, 48 Pa. 130. 


fa] “Wsurious transaction.”’—Un- 
der a statute providing that the ac- 
tion for usurious interest “shall be 
commenced within two years from the 
time the usurious transaction oc- 
curred,” it was held that the “transac- 
tion oecurred”’ when the usurious debt 
was paid, not when it was contracted. 
Pritchard v. Meekins, 3 S.E. 484, 98 
N.C. 244; Godfrey v. Leigh, 28 N.C. 
390; Stedman v. Bland, 26 N.C. 296. 


40. Mires v. Hogan, 192 P. 811, 79 
Okl. 283; Bean v. Rumrill, 172 P. 452, 


USURY 


the statute 


usury paid.*® 


red.*? 


69 Okl. 300. 


[a] “Maturity of such usurious 
contract,” as used in a statute pro- 
viding that the “action shall be 
brought within two years after the 
maturity of such usurious contract,” 
is construed to mean the payment of 
the usurious interest and not the due 
date of the note or contract. Mires 
v. Hogan, 192.P. 811, 79 Okl. 233; Bean 
vet Rumrill,. 1727 -B. 452, +69 Okt. 3.00 
[expl Ardmore State Bank y. Lee, 159 
Pee 9 0361 Oldie G9i}- 

41. See supra §§ 260, 268. 

42. D.C.—Brown v. Slocum, 30 
App.D.C. 576 [dist Lawrence v. Middle 
ls Loan, ete., Assoc., 7 App.D.C. 


Ga.—Candler v. Corra, 54 Ga. 190. 
But see Lankford v. Peterson, 93 S.E. 
499, 21 Ga.App. 1 (the- statute of limi- 
tations is applicable where payments 
by the debtor have by his direction, 
been applied as interest). 


Ky.—Breckenridge v. Churchill, 3 J. 
J. Marsh. 11; Rodes vi. Bush, 5. T.B, 
Mon. 467; Hodge v. Owings, 5 T.B. 
Mon. 91; Anderson v. Trimble, 37 S. 
W. 71, 18 Ky.L. 507; Rudd v. Ander- 
son, 14 S.W. 340; 12 Ky.L. 489. 

Tenn. 
666; Hayes v. Lewisburg Bank, 
App.) 39 SW. 5 753: 


Tex.—Smith v. Glanton, 39 Tex. 365, 
19 Am.R. 31. 


Vt.—Williams v. Wilder, 37 Vt. 613. 


[a] Suit is prematurely brought 
when all of the principal sum had not 
been paid. Lawler v. Vette, 149 S.W. 
43, 166 Mo.App. 342. 


[b] Where mortgage was fore- 
closed by the exercise of a valid pow- 
er-of sale contained therein, the pro- 
ceeds were sufficient to discharge the 
debt and pay the charges incidental to 
the sale, and the money was thus ap- 
plied more than the statutory period 
prior to the commencement of the ac- 
tion, the action is barred by the stat- 
ute of limitations. Blackshear vy. 
First Nat. Bank, 261 F. 601. 


{c] BReloan of money paid.—The 
fact that after a usurious loan is 
actually paid the money is immediate- 
ly reloaned will not affect the opera- 
tion of this rule. Hayes v. Goodwin, 
4 Mete. (Ky.) 80. 


[d] Separate note given for usury. 
—Where one note is given for a loan 
with the lawful interest, and another 
for the usurious interest, and the lat- 
ter first paid, limitations will not com- 
mence to run against the recovery of 
the amount paid on such note till pay- 
ment of the principal note. Booker vy. 


(Ch: 


counterclaim is not barred until plaintiff’s 
action on the principal debt or obligation is bar- 


(> eee 
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provision of statute or otherwise, the right of ac- 
tion accrues immediately on each payment of usuri- 
ous interest, if is manifest that each payment starts 
the statute of limitations to running irrespective of 
the payment of the principal loan.** 


[§ 282] (3) Defense, Set-Off or Counterclaim. In 
an action on a note or other obligation for the pay- 
ment of money, the statute of limitations does not 
apply to a plea or answer setting up usury merely 
as a defense for the purpose of defeating recoy- 
ery;*° but in a majority of jurisdictions the statute 
is held to apply where, by way of set-off or counter- 
claim, defendant seeks an affirmative recovery of 
In a few jurisdictions a set-off or 


cause of 


Gregory, 7 B.Mon. (Ky.) 439. 


43. Louisville Trust Co. v. Ken- 
tucky Nat. Bank, 87 F. 143; Magill v. 
Mercantile Trust Co., 81 Ky. 129, 4 
Ky.L. 927; Rudd y. Planters’ Bank, 
78 Ky. 513; Slover v. Union Bank, 89 
S.W. 399, 115 Tenn. 347, 1 L.R.A.N.S. 
528; Weatherhead Vig Boyers, 7 Yerg. 
(Tenn. ) 545. 


44. Albany v. Abbott, 61 N.H. 157; 
Harvey v. National L. Ins. Co., 14 A. 
ange Vt. 209; Nelson v. Cooley, 20 Vt. 


45. Tucker v. Hall, 6 B.Mon. (Ky.) 
460; Huntington v. Westerfield, 4 La. 
AY (Orleans) 136; Smith yw. Mason, 
(Tex.Civ.App.) 39 s. W. 188. 

46. U.S—wWalsh y. Mayer, 4 S.Ct. 
260, 111_U.S. 31, 28 L.d.'338. 


Ark.—Mathews v. Paine, 
463, 47 Ark. 54. 


D.C.—Lawrence vy. Middle States 
Loan,,ete,) €o.,. % sAppDiCp 161s 
Kleindienst vy. Johnson, 18 D.C. 356. 


Ga.—MclIntosh v. Thomasville Real 
Estate & Improvement Co., 80 S.E. 
629, 141 Ga. 105; Williams v. Griffin 
Banking Co., 64 Ga. 178; Harris v. 
Reeves, 147 S.B. 593, 39 Ga. App. 449; 
Laing v. Hinesville Bank, 120 S.E. 
799, 31 Ga.App. 416. 


Kan.—Hutchinson First Nat. Bank 
v. McInturff, 43 P. 839, 3 Kan.App. 
536; Newton First Nat. Bank v. 
Turner, 42 P. 9386, 3 Kan.App. 352. 


Ky.-_Parker v. Zweigart, 56 S.W. 
678, 22 Ky.L. 113. 


La.—Huntington v. Westerfield, 44 
So. 317, 119 La. 615; Walker vy. Vil- 
lavaso, 18 La.Ann. 712, 715 [error 
dism 6 Wall. (U.S.) 124, 18 L.Ed. 85308 
Weaver v. Maillot, 15 La.Ann. 395; 
Cox vy. McIntyre, 6 La.Ann. 470. 

Neb.—Montgomery v. Albion Nat. 
Bank, 70 N.W. 239, 50 Neb. 652. 

N.Y.—Wood v. Scudder, 140 N.Y.S. 
284, 155 App.Div. 254. 

N.C.—Faison v. Grandy, 38 S.B. 897, 
128 N.C. 488, 88 Am.S.R. 693 

Pa.—Brown v. Brie Second Nat. 
Bank, 72 Pa. 209. 


Philippine.—Valdezco v. Francisco, 
52 Philippine 350. 


S.D.—Rapid City First Nat. Bank 
v. McCarthy, 100'N.W. 14, 18 S.D. 218; 
Shae v. Selbie, 64 N.W. 537, 7 S.D. 


14 S.W. 


Vt.—Davis v. Converse, 35 Vt. 503. 

Va.—Crabtree v. Old Dominion 
Bldg., etc., Assoc., 29 S.E. 741, 95 Va. 
670, 64 Am.S.R. 818. 

47. Mires v. Hogan, 
TOPOS 238;3 


192. PS Siete 
Harle v. Owings, 51 SE. 


SS ES eS SS TAS 5 SE BS) a 
For later cases, developments and changes in the law see Annotations, same title and section number, 


* r 


§§ 282-285] 


Common law right to recover excessive interest 
paid**’ may be asserted by set-off at any time within 


_ the period allowed for the recovery of money by ac- 


tion of assumpsit.*® 


[§ 283] b. In Equity. The, borrower seeking in 
equity any kind of relief against usury must proceed 
with due diligence or his right will be lost by lach- 
es.°° If he seeks to recover in equity usury paid 
he will, in the absence of fraud, be compelled to sue 
within the period fixed for bringing the correspond- 
ing action at law.®! Indeed, some statutes of limita- 
tion are expressly held to apply not only to actions 


at law,®? but to equitable actions as well,®* as where 


recovery of usury paid is sought by an equitable ac- 
tion for an accounting®* or to compel a retransfer 
of property transferred in payment of interest.55 


' However, a statute of limitations does not apply to 


an equitable action to enjoin the enforcement of a 
usurious obligation,®® as the usury law is, in such 
case, in effect being used by way of defense.** 


[§ 284] 3. Jurisdiction and Venue. In the ab- 
sence of a statute specifically governing the venue 
thereof, actions brought to recover usury paid, or 
collateral deposited to secure usurious obligations, 
are not local,°* but may be brought wherever juris- 
diction of the persons concerned may be secured.®? 
Under some statutes the action may and should be 
brought in the county where the usurious interest 
was paid;°° but such a statute is not applicable 
where the contract in question is not usurious.®? 


80, 72 S.C. 362; Milford v. Milford, 


USURY 


wise, there is no statute of limitations 
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An action or defense involving a small amount may 
be within the jurisdiction of a municipal court®? or 
justice of the peace.®? 


[§ 285] 4. Parties. Generally speaking, the right 
to recover usury paid is personal and can be enfore- 
ed only by the person who made the payment or his 
privies.°* However, it has been both affirmed®® 
and denied®® that all of the makers of a joint and 
several note are necessary parties to an action to re- 
cover usurious interest paid on the note. Where the 
principal in a note actually paid the usury, a surety 
may not be joined with him as plaintiff;*7 and where 
the payment was made by a surety or third person, 
the principal may not sue®® unless the payment was 
made with funds furnished by the principal,®® or 
on his behalf, and under an arrangement with him,?° 
so that the payment was really his.‘1 Ordinarily, 
the proper party defendant is the person who has 
received the usury;*” and it is not necessary that a 
third person to whom a note executed for the usuri- 
ous loan was made payable should be joined if he re- 
ceived no part of the usury;** but when the usuri- 
ous note has been transferred to a holder in due 
course, to whom the maker has been compelled to 
make payment, recovery may be had from the orig- 
inal payee." 


In equitable suit for relief against usury, the rules 
obtaining in equity cases generally?® are applicable 
in determining who are proper and necessary par- 
ties.7¢ 
69. 36 WE: 


Low v. Mussey, 183; 


980, 
46 S.B. 479, 67 S.C. ee and See ee bars the right of the abe! Hazard v. Smith, 21 Vt. 123. 
Iny., -etc.,.Co. .v., Gillam, 26 °S8.B. o assert the invalidity thereof as to 0. : : Et ; ik. t. 2. 
29 SE. 203, 49 S.C. 345. | unpaid interest, and he may do so in] fo" QaviS v. Hoy, 2 Ail (VE) ad 
48. See supra § 264. any appropriate manner which the PEE Case sg UDT a MO te S707 Zuu 
L 12 Wis. 84 circumstances may require. We deem 72. Snyder v. Crutcher, 118 S.W. 
aa Lies ie, tem y te 778, 116 | t,dmmaterial that, by reason of the| 489, 187 Mo.App. 121, 
50. ake v. Brown, 4 N.E. oid nature of foreclosure proceedings un- 73. Snyd 2 teh Ww. 
Til. 83. But see Davisson v. Smith, | der a deed of trust, it becomes neces- | 489, 137 Mo App. ae help, .ae SN 


55 S.E. 466, 60 W.Va. 413 (deeming the 
doctrine of laches not applicable un- 
der the circumstances). 

[a] Where borrower sues prompt- 
ly to enjoin enforcement when fore- 
closure is threatened, he is not guilty 
of laches. Richlin v. Schleimer, 7 P. 
(2d) 711, 120 Cal.App. 40. 

[b] Suit held not premature.—aAt- 
wood vy. Deming Inv. Co., 55 F.(2d) 
180. 

51. Rodes_ v. Bush, 5 T.B.Mon. 
Hodge v. Owings, 5 T.B. 

; .) 91; Breckenridge  v. 
Churchill, 3 J.J.Marsh. (Ky.) 11; Boy- 
ers v. Boddie, 3 Humphr. (Tenn.) 666. 


52. See supra § 280. 

53. Robinson v. Miller, 206 N.Y.S. 
248, 210 App.Div. 450. 

54. Robinson v. Miller, 206 N.Y.S. 
248, 210 App.Div. 450; Lavers v. Hut- 
tony 203--N.Y.S. 23.55) 122 Misc.. 516; 


55. Gilleran v. Colby, 150 N.Y.S. 
326, 164 App.Div. 608. 


56. Richlin v. Schleimer, 7 P.(2d) 
711, 120 Cal.App. 40. See Ruckde- 
schall v. Seibel, 101 S.H. 425, 126 Va. 
359 (the statute does not apply to 
a suit in equity by the borrower or a 
surety for relief from unpaid usury, 
unless plaintiff seeks to have credit- 
ed on the debt payments which have 
been in fact made and applied to the 
usurious principal or interest). 

57. Richlin v. Schleimer, 7 P.(2d) 
711, 713, 120 Cal.App. 40. 

“We believe the true rule under our 
statute to be that, when the lender at- 
tempts at any time to enforce the usu- 
rious obligation by action or other- 


sary in such case for the borrower to 
assert his rights as plaintiff in an ac- 
tion seeking to enjoin the threatened 
foreclosure rather than as a defend- 
ant urging his defense in an action 
brought by the borrower.” Richlin v. 
Schleimer, supra. 


58. See cases infra note 59. 
59. Sharp v. Pike, 5 B.Mon. (Ky.) 
155; Wheelock v. Lee, 15 Abb.Pr.N.S. 


24 [rev on other grounds 64 N.Y. 242]. 

60. Thorne v. Milliken, 157 P. 914, 
54 (OKL 735, 

61. Fernandez v. Shacklett, 
Civ.App.) 1 S.W.(2d) 675. 

62. Bras v. Rivera, 12 Porto Rico 
374. 

63. Woodbury Bank v. Mitchell, 4 
Tenn.Civ.A. 424. 

64 Berry v. Makepeace, 3 Ind. 154; 
Security State Bank v. Chandler, 166 
P. 162, 64 Okl. 10; Low v. Mussey, 36 
Vt. 183; Hazard v. Smith, 21 Vt. 123. 


Who may take advantage of 
existence of usury generally see supra 
§§ 209-216. 

65. Alston v. Orr, (Tex.Civ.App.) 
105 S.W. 2384 [foll First Nat. Bank 
v. Herrell, (Tex.Civ.App.) 190 S.W. 
797. z 

66. Security State Bank v. Chand- 
ler, 166 PB. 162, 64 Okl, 10. 

67. Brent v. Tivebaugh, 12 B.Mon. 
(Ky.) 87. 

68. Whitehead v. Peck, 1 Ga. 140. 

[a] Rule applies even when the 
principal has reimbursed the surety. 


Whitehead v. Peck, 1 Ga. 140; Hahn 
v. Walker, 3 Dana (Ky.) 183. 


(Tex. 


74 See supra § 270. 

75. See Equity §§ 253-356. 

76. See cases infra this note. 

[a] Proper parties.—(1) A mort- 


gagor who has parted with the mort- 
gaged realty may maintain a suit to 
cancel his note on the ground of usury 
when a foreclosure of the mortgage, 
under a power therein contained, is 
attempted. Swanson y. Realization, 
etc., Corp., 73 N.W. 165, 70 Minn. 380; 
Kennedy v. Quigg, 6 Pa.Super. 53. 
(2) The mortgagor and his vendee 
may join as plaintiffs in a proceeding 
to have the indebtedness purged of 
usury. Mortgage Sec. Corp. of Amer- 
ica v. Hartman, 130 So. 739, 158 Miss. 
535. (3) The bill in an action against 
the trustee in a deed of trust securing 
a debt may be amended so as to make 
the lender a party. Belton vy. Apper- 
son, 26 Gratt. (67 Va.) 207. 


[b] Improper parties. — Persons 
who are not entitled to common re- 
lief should not be joined as complain- 
ants. Rogers v. Torbut, 58 Ala. 523. 


[c] Necessary parties.—(1) Inan 
action for relief against a usurious 
mortgage held by a trustee, the cestuis 
que trustent should be joined as par- 
ties defendant. Clemons vy. Elder, 9 
Iowa 272. (2) Ina suit to cancel a 
bond and mortgage for usury, against 
an assignee holding them for his em- 
ployer as collateral security for a 
debt due the employer from the as- 
Signor, the trustee in bankruptcy of 
the assignor is a necessary party. 
Slade v. Bennett, 118 N.Y.S. 278, 133 
App.Div. 666. (3) Where, in a suit 
to cancel a bond and mortgage for 
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[§ 286] 5. Pleading?’7—a. In Action or Proceed- 
ing To Enforce Usurious Contract or Security—(1) 
Bill or Petition. When plaintiff’s bill, filed for the 
purpose of enforcing in equity an obligation, dis- 
closes usury in the transaction, it must contain a 
statement of the ecreditor’s willingness to abandon 
the usurious part of the contract and to claim only 
what is legally due thereon.*®8 If the bill or petition 
shows usury on its face, without abandonment of the 
tainted claim, defendant may take advantage of the 
usury by demurrer,’® at least in jurisdictions where- 
in usury forfeits all interest and the complaint 
shows that the payments made equal the whole prin- 
cipal sum loaned;8° but a demurrer does not lie to 
the whole pleading where, although it shows usury, 
it also shows that part or all of the principal is due 
and unpaid;** and in no ease can the defense of 
usury be raised by demurrer when the pleading does 
not show usury on its face.’? 


Affidavit. In a few states it is provided by stat- 
ute that a suit shall not be maintained on a contract 


usury, it appeared that the bond and 
mortgage had been assigned to an em- 
ployee of a bank as collateral se- 
curity for a debt due the bank from 
the assignor, that the assignee had 
executed an unrecorded assignment to 
the bank, and that the assignor knew 
the bank was the real party in inter- 


LOG. LOT. 
87. 


(Ala.) 9; 
LO'95 


USURY 


Rennie v. 
Mortg. Co., 226 P. 314, 99 Okl. 217. 
88. Hanrick v. Andrews, 
Little v. 
Divoll v. Atwood, 41 N.H. 
Briggs v. Sholes, 14 N.H. 262. 
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of a specified amount or less unless there is filed with 
the petition or bill of particulars an affidavit that 
the contract was not made in violation of the in- 
terest laws of the state.** In a case within the ap- 
plication of such a statute, a compliance therewith 
is necessary in order to confer jurisdiction.**4 How- 
ever such a statute is not a law of general applica- 
tion;** it is limited to contracts pertaining to the 
loaning of money and does not apply to other con- 
tracts, such as contracts of sale, barter or exchange, 
for services, or for commissions on sales.*® Also, 
the statute does not apply to a promissory note 
which, although less than the statutory amount, is’ 
one of a series of notes executed contemporaneously 
between the same parties in one transaction involy- 
ing in the aggregate a loan in excess of the statu- 
tory amount.** 

[§ 287] (2) Plea or Answer—(a) Necessity of 
Pleading Usury. The defense of usury may,®® and, 
in a majority of jurisdictions, must,®® be specially 
pleaded, at least where the contract sued on is fair 


Laux v. Gildersleeve, 48 N.Y.S. 301, 


23 App.Div. 352; Gould v. Horner, 12 

Siete SU aE Barb. 601, Code Rep.N.S. 356; Fay v. 
gn Port Grimsteed, 10 Barb. 321; Matthiessen 

Ril “a NE v. Kohlsaat, 15 N.Y.S. 836, 60 N.Y. 
Mey, 143, | Super. 27; Smalley v. Doughty, 19 N. 

>) Y.Super. 66; Watson v. Bailey, 9 N.Y. 

Super. 509; Donlin v. Carlow, 200 N. 


est, the bank was a necessary party. 
Slade v. Bennett, 118 N.Y.S. 278, 1383 
App.Div. 666. 

{d] Unnecessary party.—In a pro- 
ceeding to avoid a usurious note and 
mortgage, and for an injunction and 
other relief, an intermediate accom- 
modation indorser having no real in- 
terest in the transaction is not a 
necessary party to the action. Ander- 
son v. Scandia Bank, 54 N.W. 1062, 
53 Minn. 191. 

77. In action by or against build- 
ing and loan association see Building 
and Loan Associations §§ 123, 130. 


78. Phelps v. Pierson, 1 Greene 
(lowa) 121. 

79. Phelps v. Pierson, 1 Greene 
(lowa) 121; Chambers vy. Chalmers, 


4 Gill & J. (Md.) 420, 23 Am.D. 572; 
irause v. Pope, 14 S.W. 616, 78 Tex. 
478. 


80. Stevens v. Home Sav., etc., As- 
soe., 51 P. 779, 986, 5 Idaho: 741. 


81. Petterson v. Berry, 125 F. 902, 
60 C.C.A. 610; American Bldg., etc., 
Assoc. v.!Haley, 31 So. 88, 132. Ala. 
135; Stockyards State Bank v. John- 
ston, 152 P. 585, 52 Okl. 32. 


82. Merchants Exch. Nat. Bank v. 
Commercial Warehouse Co., 49 N.Y. 
635 [rev 33 N.Y.Super. 317]; Cameron 
v. Eraser, 94 N.Y.S. 1058, 48 Misc. 8; 
Brakeley v. Tuttle, 3 W.Va. 86. 

83. See statutory provisions. 

84 Boarman v. Home State Bank 
of Tecumseh, 239 P. 579, 111 Ok1. 
285. 

85. Alder v. Chapman, 219 P. 90, 91 
Okl. 196. 

86. Simmons v. McLennan, (Ok1.) 
223 P. 677; Alder v. Chapman, 219 P. 
90, 91 Okl. 196; Columbia Carbon & 
Ribbon Co. |v. White, (Okl) 217 P. 
420; Clapp v. Smith, (Okl.) 216 P. 
120. 

“Certainly no one would contend 
that a farm hand or day laborer would 
be required to make such an affidavit 
as a prerequisite to the institution of 
a suit to recover his daily wage.” 
Alder v. Chapman, 219 P. 90, 91 Okl. 


89. U.S.—Simmons v. Stern, 9 F. 
(2d) 256; Paddock v. Fish, 10 F. 125. 


Ala.—Albritton v. Lott-Blacksher 
Commission Co., 60 So. 148, 180 Ala. 
33; Stephenson vy. Allison, 26 So. 290, 
123 Ala. 439; May v. Folsom, 20 So. 
984, 113 Ala. 198; Kilpatrick v. Hen- 
son, 1 So. 188, 81 Ala. 464; Munter v. 
Linn, 61 Ala. 492. 


Ga.—Baker v. Magrath, 32 S.E. 370, 
106 Ga. 419. 


Ill.—National L. Ins. Co. v. Dono- 
van, 87 N.E. 356, 238 Ill. 283; Home 
Bldg., etc., Assoc. v. McKay, 75 N.E. 
569, 217 Ill. 551, 108 Am.S.R. 263 [rev 
118 Ill.App. 586]; Borrowers, etc., 
Bldg. Assoc. v. Eklund, 60 N.E. 521, 
190 TS. 257, 52 PeReAS 637) Late 91 Ls 
App. 657]; Schoonhoven v. Pratt, 25 
Ill. 457; Hadden y. Innes, 24 Ill. 381; 
Smith v. Whitaker, 23 Ill. 367; Mur- 
ry’ v.. Crocker, 20 1H. .2023) -Wailson*-v. 
Reed, 262 Ill.App. 230; Aldrich v. Al- 
drich a 2600 TieApp. Sosy aLris: av. 
Bernfeld, 250 Ill. App. 446; Hibernian 
Banking Ass’n v. Chicago Title & 
Trust Co., 217 Ill.App. 36 [aff 129 N.E. 
540, 295 Ill. 587]; Brauer v. Laughlin, 
211 [ll.App. 534; Berry v. Kingsbaker, 
118 Ill.App. 198; Alderton v. Conger, 
78 Ill.App. 538. 


Ho laid ane v. Barton, 16 Ind. 
206. 

Ky.—Head v. Ward, 1 J.J.Marsh 
280; Bush v. Bush, 7 T.B.Mon. 53; 


Maize v. Bradley, 64 S.W. 655, 23 Ky. 
L. 993. 

Md.—Bandel y. Isaac, 13 Md. 202; 
Chambers v. Chalmers, 4 Gill & J. 420, 
23 Am.D, 572. 


Miss.—Chandlee v. Tharp, 137 So. 
540, 161 Miss. 623, 78 A.L.R. 445. 

Mo.—Bond v. Worley, 26 Mo. 258; 
Gunn v. Head, 21 Mo. 432. 

Mont.—U. S. Building & Loan Ass’n 
v. Gardiner, 289 P. 555, 87 Mont. 586. 

Neb.—McCready v. Phillips, 76 N. 
W. 885, 56 Neb. 446. 

N.H.—Tappan v. Sabin, 15 N.H. 79; 
Briggs v. Sholes, 15 N.H. 52. 

N.Y.—Morford v. Davis, 28 N.Y. 
481; Cutler v. Wright, 22 N.Y. 472; 


Y.S. 339, 120 Mise. 698. 


N.C.—Berger v. Stevens, 148 S.E. 
244, 197 N.C. 234; Rountree v. Brin- 
sons S: hs 74% GSoON.CeLote 


Ohio.—Union Cent. L. Ins. Co. v. 
Morrow, 16 Ohio Cir.Ct. 351, 8 Ohio 
Cir.Dec. 419 [aff 57 N.E. 1133, 61 Ohio 
St. 661]; Franklin Bank v. Commer- 
cial Bank, 5 Ohio Dec. (Reprint) 339, 
4 Am.L.Rec. 705 [aff 36 Ohio St. 350, 
38 Am.R. 594]. 


Okl.—Stockyards State Bank yv. 
Johnston, (252 "RP. 58h, 1525 Ob eo. 
Ajtna Bldg., etc., Assoc. v. Randall, 


99 P. 655, 23 Okl. 45. 


Pa.—Keim v. Penn. Tp. Bank, 1 Pa. 
36. 


Philippine.—Robinson y. De Mae- 
leod, 46 Philippine 539. 
S.C.—Cohen v. Williams, 162 S.E. 


758, 164 S.C. 499; Bird v. Kendall, 40 
S.E. 142, 62 S.C. 178; Ryan v. South- 
ern Mut. Bldg., ete., Assoc., 27 S.H. 
618, 50 S.C. 185, 62 Am.S.R. 8342 
Campbell v. Linder, 27 S.E. 648, 50 S. 
C. 169; Loan & Exchange Bank v.- 
Miller, 17 S.EL 592, 39 S.C. 175. 


Tenn.—Stephenson vy. Landis, 14 
Lea 433; Cheek v. Merchants’ Nat. 
Bank, 10 Heisk. 618. 


Tex.—Martin Brown Co. v. Perrill,. 
13. S: Ws 975, T7. Tex. .199:. _Bomanr 
Smith, (Civ.App.y 195 S.W. 964; Rog- 
ers v. O’Barr, (Civ.App.) 81 S.W. 750; 
Greenville First Nat. Bank v. Penman, 
(Civ.App.) 47 S.W. 68; Harrison v. 
Sar Cent. Bank, I Tex.App.Civ.Cas. 
§ 375. 

vVt.—Dyer v. Lincoln, It Vt. 300. 


Wash.—Arnot v. Fischer, 295 P. 
1117, 161 Wash. 67; Fenby v. Hunt, 
101 P. 492, 53 Wash. 127; Grubb v. 
Stewart, 91 P: 562, 47 Wash. 103; 
Brundage v. Burke, 40 P. 343, 11 Wash. 
679. 


W.Va.—Washington Nat. 
etc., Assoc. v. Westfall, 47 
55 W.Va. 305. 


“The general rule is that the de- 
fense of usury must be pleaded to be 
available.” Simmons v. Stern, 9 F.’ 
(2d) 256. 


Bldg., 
pol “es 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and honest on its face.°° However, in jurisdictions 
wherein it is the duty of the court on its own mo- 
tion to deny the recovery of usurious interest,°! it 
is not necessary to present the defense of usury by 
answer or other pleading;°®? and in all jurisdictions 
it is not necessary for defendant to plead the usuri- 
ous character of the contract or obligation sued on 
where the usury appears on the face of plaintiff's 
pleading®* or evidence.®* Also, whenever plaintiff 
seeks to show title in himself by deed or other writ- 
ing, defendant has a right, without specially plead- 
ing usury, to attack the instrument on the ground 
that it is void for usury.®® 


[§ 288] (b) Time of Pleading. In equity the de- 
fense of usury must be timely pleaded®® in order to 
claim a forfeiture;®’ but the court may permit the 
defense to be pleaded out of time where the forfei- 
ture is waived®® or the bill on its face clearly dis- 
closes extortion and wrong.°® 


[§ 289] (c) Plea in Bar. Under a statute declar- 


{a] Statutes in some jurisdictions 


USURY 


Mo.—Davis v. Tandy, 81 S.W. 457, 
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ing a usurious contract to be void,! usury may be 
pleaded in bar of the action;? but under a statute 
forfeiting only the interest, or a part thereof,? usu- 
ry should be pleaded in bar of only so much of plain- 
tiff’s claim as is unenforceable under the statute,* 
and a plea of usury in bar of the action will be bad 
on demurrer,’ as a plea in bar to the whole declara- 
tion must contain a sufficient answer in law to the 
whole cause of action.® 


[§ 290] (d) Requisites and Sufficiency—aa. In 
General. Applicable statutory requirements must 
be complied with in pleading the defense of usury.’ 
Where the answer alleges usury under the laws of 
the state, it must also allege that the contract claimed 
to be usurious was made in the state.8 If a court 
of one state is called on to administer the remedy of 
another on a defense of usury, defendant must file 
such a plea as the law of the latter state prescribes ;° 
and when it is alleged that an obligation in suit is 
usurious under the law of a foreign state, the plea 
or answer must set forth such foreign law?® and 


Woods, 29 N.E. 569, 3 Ind.App. 258. 


expressly provide that the defense of 
usury shall not be allowed unless 
pleaded. See statutory provisions. 
[b] At common law (1) it was 
necessary to plead usury specially in 
an action on a specialty. Hills v. 
Eliot, 12 Mass. 26, 7 Am.D. 26; Vroom 


v. Ditmas, 4 Paige (N.Y.) 526; Wil- 
liams v. Smith, 65 N.C. 87; Pond v. 
Horne, 65 N.C. 84. (2) Admissibili- 


ty of evidence of usury under gen- 
eral pleas at common law see infra § 
297. 
[ec] In Arkansas (1) the rule stat- 
ed in the text obtains. Butts v. Crumb, 
31 S.W.(2d) 307, °182 Ark. 286. (2) 
Under early statutes the rule obtained 
except in actions based on oral con- 


tracts. Laird v. Hodges, 26 Ark. 356; 
Pilsbury v. McNally, 22 Ark. 409; 
Ambler v. Ruddell, 17 Ark. 138; Jen- 


nings v. Wilamowiecz, 7 Ark. 277. 


{[d] In New Jersey, (1) usury, to 
be available as a defense, must be 
pleaded (Williamson y. Bender, 150 A. 
212, 8 N.J.Mise. 361) (2) except in an 
action of assumpsit (Taylor v. Mor- 
ris, 22 N.J.Eq. 606; New Jersey Pat- 
ent Tanning Co. v. Turner, 14 N.J.Eq. 
$26)). 


90. Olson y. Caufield, 182 P. 527, 
32 Idaho 308 [exp] Cleveland v. West- 
ern Loan & Savings Co., 63 P. 885, 7 
Idaho 477]. 

91. See infra § 311. 

92. Terry Trading Corporation v. 
Barsky, 292 P. 474, 210 Cal. 428; Wal- 
lace v. Zinman, 254 P. 946, 200 Cal. 585, 
62 A.L.R. 1341. 

93. U.S.—Simmons vy. Stern, 9 F. 
(2d) 256, 258 [cit Cyc]. 

Ala.—Albritton v. lLott-Blacksher 
Commission Co., 60 So. 148, 180 Ala. 
33. 


Cal.—Curtis v. Thaxter, 268 P. 630, 
204 Cal. 439; English v. Culley, 259 P. 
355, 85 Cal.App. 291. 


Ill.— Hamill v. Mason, 51 Ill. 
Stockham v. Munson, 28 Ill. 51. 


Iowa.—Phelps v. Pierson, 1 Greene 
ile 


488; 


Ky.—Lucking v. Gegg, 12 Bush. 
298; Vittetow v. Ames, 51 S.W. 1, 
21 Ky.L. 225. 


La.—Flower v. O’Conner, 7 La. 198; 
Rains v. Kemp, 4 La. 318. 


Md.—Citizens’ Security, etc., Co. v. 
Uhler, 48 Md. 455. And see Chambers 
v. Chalmers, 4 Gill & J. 420, 23 Am.D. 
572 (dictum). 


107 Mo.App. 4387. 


Neb.—Stuart v. Durland, 212 N.W. 
31, 115 Neb. 211, 53 A.L.R. 739. 

Ohio.—Goode v. Sutton, 29 Ohio St. 
587; Union Cent. L. Ins. Co. v. Mor- 
row, 16 Ohio Cir.Ct. 351, 8 Ohio Cir. 
Dec. 419. 

Wis.—Jordan v. Warner, 83 N.W. 
946, 107 Wis. 539. 

Ont.—Girdlestone y. 
U.C.Q.B. 409. 

Demurrer to bill or petition see su- 
pra § 286. 

94. Tansil v. McCumber, 206 N.W. 
680, 201 Iowa 20; Morgan v. Wick- 
liffe, 61 S.W. 18, 110 Ky. 215, 22 Ky.L. 
1648, 61 S.W. ‘1017, 63 S.W. 38, 22 Ky. 
L. 1870; Hill v. Cornwall & Bro.’s As- 
signee, 26 S.W. 540, 95 Ky. 512, 16 Ky. 
L. 97; Hart v. Hayden, 79 Ky. 346, 2 
Ky.L. (abstract) 219, 2 Ky.L. 359. 

95. Ga.—Jaques v. Stewart, 6 S.E. 
815, 81 Ga. 81. 


ete ae v. Peyser, 259 Ill.App. 


O'Reilly, > 21 


Minn.—Adamson v. Wiggins, 48 N. 
W. 185, 45 Minn. 448. 


Mo.—Davis v. Tandy, 81 S.W. 457, 


107 Mo.App. 437. 


Neb.—Davis v. Culver, 78 N.W. 504, 
58 Neb. 265. 


[a] Especially is this true where 
the instrument relied on is not set out 
or mentioned in the declaration, and 
defendant could not know or antici- 
pate by what means plaintiff expected 
to prove his title. Jaques v. Stew- 
art, 6 S.B. 815, 81 Ga. 81. 


96. Dunlap v. Chenoweth, 104 A. 
822, 88 N.J.Eq. 496; Collard v. Smith, 
13 N.J.Eq. 43. 


97. Kobrin v. Hull, 124 A. 365, 96 
N.J.Eq. 41 [aff 128 A. 921, 97 N.J.Ea. 


546]; Shed v. Garfield, 5 Vt. 39. 

98. Shed v. Garfield, 5 Vt. 39. 

99. Ellzey v. Lane, 4 Munf. (18 
Va.) 66. 

1. See supra § 180. 

2. Gibson v. Stearns, 3 N.H. 185. 

3. See supra § 180. 

4. Tittle v. Bonner, 53 Miss. 578. 
daek Ill.—Nichols v. Stewart, 21 Ill. 


Ind.—Moorman vy. Barton, 16 Ind. 
206; Pratt v. Wallbridge, 16 Ind. 147; 
Moorman vy. Barton, 16 Ind. 39; Col- 
lins v. Makepeace, 13 Ind. 448; Hays 
v. Miller, 12 Ind. 187; 


Ky.—Lillard y. Field, 1 J.J.Marsh. 
275. 


Miss.—Tittle v. Bonner, 53 Miss. 
78. 


N.H.—Partridge v. Ely, 15 N.H. 582; 
Tappan v. Prescott, 9 N.H. 531. 

N.J.—Importers’, etc., Nat. Bank vy. 
Littell, 46 N.J.Law 506. 

Tenn.—Cheek vy. Merchants’ Nat. 
Bank, 10 Heisk. 618; Reed v. Moore, 
Meigs 80. 

Wash.—McDaniel v. Pressler, 29 P. 
209, 3 Wash. 636. 


Ont.—Westminster v. Fox, 19> U.C. 
Q.B. 203. 


6. See Pleading § 314. 


7. King Bros. & Co.-v. Moore, 92 
S.E. 757, 147 Ga. 48; Burnett v. Da- 
vis, 52 S.BE. 927, 124 Ga. 541; Sullivan 
v. Rich, 89 S.E. 429, 18 Ga.App. 301; 
Murphy v. Stubblefield, 104 A. 259, 133 
Md. 23; Gunnison v. Gregg, 20 N.H. 
100; Partridge v. Ely, 15 N.H. 582: 
Little v. White, 8 N.H. 276; Plumer v. 
Drake, 5 N.H. 323; Ariston Realty Co. 
v. Bernstein, 111 N.Y.S. 538. 

8 Hagenaers v. Caballero, 187 N. 
Y.S. 179, 195 App.Div. 580. 

[a] Loan subject to law of anoth- 
er state.—In a suit brought in New 
Jersey, to foreclose a mortgage on 
New Jersey land given to secure a 
loan made in New York, a plea set- 
ting up usury under the law of New 
Jersey is insufficient, since the con- 
tract was governed by the New York 
law. Franklin Trust Co. v. Ruther- 
ford, etc., Electric Co., 41 A. 488, 57 N. 
J.Eq. 42 [aff 43 A. 1098, 58 N.J.Eq. 
584]. 

9. Bowman v. Miller, 25 Gratt. (66 
Va.) 331, 18 Am.R. 686. 

10. I1l.—Giddings vy. McCumber, 51 
Ill.App. 378. 

Ky.—Jones v. Tennessee Bank, 8 B. 
Mon. 122, 16 Am.D., 540. 

Neb.—McCready vy. Phillips, 76 N. 
W. 865, 56 Neb. 446. 

N.J.—Rutherford, etc., Electric Co. 
v. Franklin Trusts Co., 43 A. 1098, 58 
N.J.Eq. 584; Campion vy. Kille, 14 N, 
J.Eq. 229 [aff 15 N.J.Eq. 476]. 

N.Y.—Whitehead y. Heidenheimer, 
68 N.Y.S. 704, 50 App.Div. 590; Curtis 
v. Masten, 11 Paige 15. 


Or.—Balfour vy. Davis, 12 P. 89, 14 
Or. 47. 
S.C.—Columbian Bldg., etc., Assoc. 


Lockwood y.|v. Rice, 47 S.E. 63, 68 S.C. 236 


298 [66 C.J.] 


show that the transaction is properly governed there- 


by? 
Averment of tender. 


such a tender.!? 


Verification. A statute requiring a plea of usury 
to be verified must be complied with;'* and where 
it is not complied with the court may properly re- 
fuse to permit the plea to be filed.*# 
exception to the rule is recognized under some stat- 


In the absence of a statute 
specifically making a tender of the principal sum 
due a condition precedent to the right to set up the 
defense of usury, the plea of usury need not aver 


USURY. 


[§§ 290-291 


the contract in suit is usurious.15 


[§ 291] bb. Definiteness, Certainty, and partied 


relies on it.?® 


larity—(aa) In General. 
be so pleaded as to show distinctly that defendant 
In order to plead usury as a defense 
or set-off, it is essential that the plea or answer shall, 


The defense of usury must 


with definiteness, certainty, and particularity,'’ and 


terms of the 
However, an 


ous.2? 


utes in cases wherein it appears from the record that 


Va.—Fant v. Miller 
Gratt. (58 Va.) 47. 

Wis.—Hull v. Augustine, 
383. 

11. Mayer v. Louis, 12 Abb.Pr.N.S. 
QGN.Y.) 5. 

12. Harris v. Bressler, 10 N.E. 188, 
119 Ill. 467; Blakeman v. Busby, 60 
P. 1064, 61 Kan. 745; Maynard v. Hall, 
66 N.W. 715, 92 Wis. 565 (applying 
law of Illinois). 

[a] Under statute requiring proof 
of tender defendant need not aver in 
his answer a tender of the principal 
sum loaned, but is entitled to the ben- 
efit of his defense, upon proof of such 
tender at any time up to, or even by 


& Mayhem, 17 


23 Wis. 


making it at, the trial. Scheiber v. 
Le Clair, 29 N.W. 570, 889, 66 Wis. 
579; Wood v. Lake, 13 Wis. 84; Moyer 
WVeeeGunn, M25 Wis. S855, Rock River 
Bank v. Sherwood, 10 Wis. 230, 78 Am. 
D. 669; Platt v. Robinson, 10 Wis. 
128. 


Tender as condition precedent see 
supra § 267. 

13. Kimball v. Abbott, 5 N.H. 394; 
Sajo v. Gustilo, 48 Philippine 451; 
Stephenson vy. Landis, 14 Lea (Tenn.) 
433; Cheek v. Merchants’ Nat. Bank, 
10 Heisk. (Tenn.) 618; Martin Brown 
Co. 4Vv.rrerrill, 13 ASUW.. 6975; 177--Tex, 
Puckett. v.. Patton, (Tex.Civ. 
f 16 S.W.(2d) 856; Bomar vy. 
Smith, (Tex.Civ.App.) 195 S.W. 964; 
Hamilton-Brown Shoe Co. v. Mayo, 
27 S.W..781, 8 Tex.Civ.App. 164. 

[a] Signature by defendant.—A 
plea of usury tendering the oath of 
defendant should be signed by him 
personally and not by attorney. Par- 
tridge v. Ely, 15 N.H. 582. 


[b] Verification by one defendant 
of a plea of usury set up by his co- 
defendants is insufficient where he re- 
fuses to join in the plea or to avail 
himself of it. Cherryhomes v. Car- 
ter, 18 S.W. 443, 66 Tex. 166. 

14. Cheek v. Merchants’ Nat. Bank, 
10 Heisk. (Tenn.) 618. 


15. Brown v. Crow, (Tex.Civ.App.) 
29 S.W. 653. 

16. Weldon v. Ayers, 42 S.E. 473, 
116 Ga. 181; Bates v. Dalton First 
Nat. Bank, 36 S.E. 949, 111 Ga. 756; 
McKim v. Mason & White Hall Co., 2 
Md.Ch. 510; Gearon v. Sacks, 47 N. 
Yes 264.9 20 App: Div... .64 Gould ov. 
Horner, 12° Barbs’ CN.Y.). 601, Code 
Rep.N.S. 356; Lyon v. Simpson, 12 
Daly 56, 16 N.Y.Wkly.Dig. 365, 1 N.Y. 
City Ct.Suppl. 25; Vroom v. Ditmas, 
4 Paige (N.Y.) 526. 


17. Ala.—Bernheimer v. Gray, 
So. 840, 201 Ala. 462. 

Ky.—Rudd v. Owensboro Deposit 
Bank, 49 S.W. 207, 971, 105 Ky. 4438, 20 
Ky.L. 1276, 1497. 

N.H.—Tappan v. 
429, 

N.J.—Mooney v. Petnick, 145 A. 641, 


78 


Sargent, 13 N.H. 


104 N.J.Eq. 357. 


N.Y.—Lewis v. Barton, 12 N.E. 437, 
106 N.Y. 70; Auburn Nat. Bank v. 
Lewis, 75 N.Y. 516, 31 Am.R. 484 [rev 
on other grounds 81 N.Y. 15]; Simp- 
son v. Hefter, 87 N.Y.S. 243, 42 Misc. 
482 [Laff 88 N.Y.S. 282, 43 Misc. 608]. 

Tex.—Alston vy. Orr, (Civ.App.) 105 
S.W. 234. 


[a] Rule not relaxed by code pro- 
visions Manning. We. ylerwez desNiovy 
67. 


[b] Rule applies with special 
force to plea. of set-off.—Mullanphy 
v. Phillipson, 1 Mo. 188; Martin v. 
Pugh, 23 Wis. 184. 


[c] Definite application of defense 
to transaction.—‘‘The defense of usu- 
ry is not available in general terms, 
but must be shown to be definitely ap- 
plicable to the transaction under at- 
tack.’”’ North River Mortg. Corp. v. 
254 Sixth Ave. Realty Corp., 240 N. 
Y.s. 654, 657,136 Mise, 342. 


18. McKim v. Mason & White Hall 
Co., 2 Md.Ch. 510; Cunningham v: 
Deming Inv. Co... 227'6, ie 200, eso) OKIE 
130. 


19. Willis v. Jefferson, 75 Ga. 743; 
Western Transp., etc., Co. v. Kilder- 
house, 87 N.Y. 430; Auburn Nat. Bank 
v. Lewis, 75 N.Y. 516, 31 Am.R. 484 
[rev 10 Hun 468]; Rogers v. Morton, 
95 N.Y.S. 49, 46 Mise. 498; Morris v. 
Slatery, 6 Abb.Pr. (N.Y.) 74. 


20. Ala.—Bernheimer v. Gray, 78 
So. 840, 201 Ala. 462; Stickney v. 
Moore, 19 So. 76, 108 Ala. 590; Wood- 
all v. Kelly, 5 So. 164, 85 Ala. 368, 7 
Am.S.R. 57; Kilpatrick v. Henson, 
1 So. 188, 81 Ala. 464; Security Loan 
Assoc. v. Lake, 69 Ala. 456; Munter 
v. Linn, 61 Ala. 492. 


* Ark.—Laird v. Hodges, 26 Ark. 356; 
Moody v. Hawkins, 25 Ark. 191. 


Conn.—Clark v. Moses, Kirby 143. 


Ga.—Baker v. Magrath, 32 S.E. 370, 
106 Ga. 419; Laramore v. Americus 
Bank, 69 Ga. 722; Trammell v. Wool- 
folk, 68 Ga. 628;, Winkler v. Scudder, 
1 Ga. 108. ; 

Ill.—Stanley v. Chicago Trust, etce., 
Bank, 46 N.B. 278, 165 Ill. 295; Mosier 
v. Norton, 83 Ill. 519; Hancock v. 
Hodgson, 4 Ill. 329); Hoskins v. Cole, 
34 Ill.App. 541. 

Ind.—Wilson v. Fleming, 23 Ind. 
SP KNaUr Vee DaGiulect nol swing.) 221 
Wngler v. Collins, 16 Ind. 189. 


Oe eR v. Hastings, 9 Gray 


Mo.—Davis v. Tuttle, a Mo. 201; 
Weimer v. Shelton, 7 Mo. 237. 
Neb.—Bell v. Stowe, 62 ret 456, 44 


Neb. 210; Rainbolt v. Strang, 58 N.W. 
96, 39 ‘Neb. 339; Anglo-American 
Land, CCC OC Oniva ‘Brohman, 50 N.W. 
ratio ines} Neb. 409; Hare v. Winterer, 96 
N.W. 179, 1 Neb. (Unoff.) 854; Lex- 
ington Bank v. Marsh, 95 N.W. 341, 1 
Neb. (Unoff.) 210. 


affirmatively, rather than inferentially,t® show on 
its face a usurious contract!® by setting forth the 


contract?® and the _ particular 


facts and circumstances which render it usuri- 
The pleading 


should show a loan or 


N.H.—Tappan v. Prescott, u N.H. 
531; Little v. White, 8 N.H. 27 


N.J.—Crane v. Homeopathic aie 165 
Ins. Co., 27 N.J.Eq. 484 [aff 25 NJ. 
Hq. 448]; Taylor v. Morris, 22 JNide 
Eq. 606; New Jersey Patent Tanning 
Co. v. Turner, 14 N.J.Eq. 326. 

N.Y.—Lewis v. Barton, 12°N.E. 437, 
106 N.Y. 70; Western Transp., etc., 
Co. v. Kilderhouse, 87 N.Y. 430; For- 
gotston v. McKeon, 43 N.Y.S. 939, 14 
App.Div. 342; Griggs v. Howe, 31 
Barb. 100 [aff 2 Abb.Dec. 291, 2 Keyes 
574, 3 Keyes 166]; Gould v. Horner, 12 
Barb. 601, Code Rep.N.S. 356; Fay v. 
Grimsteed, 10 Barb. 321; Butterworth 
v. Pecare, 21 N.Y.Super. 671; Rogers 
v. Morton, 95 N.Y.S. 49, 46 Misc. 498; 
Leubusher v. Ruffhead, 27 N.Y.S. 943, 
7 Mise. 429; Burrall v. Bowen, 21 
How.Pr. 378; Banks v. Van Antwerp, 
5 | Abb-Pr. 411, 15) How: Pr229s Gurtiss 
v. Masten, 11 Paige 15; New Orleans 
Gas Light, etc., Co. v. Dudley, 8 Paige 
452; Vroom v. Ditmas, 4 Paige 526; 
Cole v. Savage, Clarke 361; Rowe v. 
Phillips, 2 Sandf.Ch. 14. 


N.C.—Churchill v. Turnage, 30 S. 
BH. 122, 122 N.C. 426; Rountree v, 
Brinson, 3.S.E. 747, 98 N.C. 107. 


Tex.—Mitchell v. Schimming & Ed- 
dins, (Civ.App.) 52 S.W.(2d) 1080, 
1081 [cit Cye]; Hamilton-Brown Shoe 
Co. v. Mayo, 27 S.W. 781, 8 Tex.Civ. 
App. 164. 


Va. ~ Smith v. Nicholas, 8 Leigh (35 
Va.) 330. 

Wis.—Newman v. Kershaw, 10 Wis. 
333; Rock River Bank v. Sherwood, 10 
Wis. 230, 78 Am.D. 669. 

21. Ala.—Davis v. Ashburn, 141 
So. 226, 224 Ala. 572; Nance v. Gray, 
38 So. 916, 143 Ala. 234; Clark v. John- 
son, 31 So. 960, 133 Ala. 432. 

Conn.—Holton vy. Button, 
437. 

Fla.—Bettis v. Tampa Real Estate 
Exchange & Loan Ass’n, 56 So. 499, 
62 Fla. 435. . 

Ill.—Durham v. Tucker, 40 Ill. 519; 


4 Conn. 


Manufacturers’ Finance Trust y. 
Stone, 251 Ill.App. 414. 
Ind.—Indianapolis’ Ins. Co. Vv. 


Brown, 6 Blackf. 378; Livingston v. 
Indianapolis Ins. Co., 6 Blackf. 133. 


Md.—McKim v. Mason & White 
Hall Co., 2 Md.Ch. 510. 


N.J.—De Gruchy vy. Wilscot Land 
Co., 159 A. 164, 110 N.J.Eq. 80; Tay- 
lor v. Morris, 22 N.J.Eq. 606; New 
Jersey Patent Tanning Co. v. Turner, 
14 N.J.Eq. 326; Maltese Holding Cor- 
poration v. Crowley, 149 A. 47, 8 N.J. 
Mise. 86; Holdman y. Tansey, 148 A. 
195, 8 N.J.Mise. 73 [aff 151 A. 873, 107 
N.J.Law 378]. 

N.Y.—Western Transp., ete., Co. v. 
Kilderhouse, 87 N.Y. 430; Whitehead 
Vv. Heidenheimer, 68 N.Y.S. 704, 57 
App.Div. 593; Chapuis v. Mathot, 36 
N-Y.S. 836, 91 Hun 568; Yormark v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 291] 


forbearance,?? the amount of the sum loaned or 
forborne,?* an understanding between the parties 
that the money loaned shall or may be returned,?4 
the parties to the contract,?® the time when,?° and 
place where,** the contract was entered into, the time 
of its maturity,?* the payment of, or an agreement 


USURY 


interest. 


to pay, a greater rate of interest than is allowed by 


Waldman, 217 N.Y.S. 501, 127 Mise. 
748; Rogers v. Morton, 95 N.Y.S. 49, 
46 Misc. 498; Curtis v. Masten, 11 
Paige 15; Fulton Bank v. Beach, 1 
Paige 429 [aff 3 Wend. 573]. 

Okl.—Cunningham vy. Deming Inv. 
Co.. 276 P: 207, 185 Okl. 130. 

Or.—Farrell v. Kirkwood, 
110, 69 Or. 413. 


Tex.—Mitchell v. Schimming & Ed- 
dins, (Civ.App.) 52 S.W.(2d) 1080, 
1081 [cit Cye]. 


“It is entirely settled that in set- 
ting up usury as a defense in an ac- 
tion at law the defendant must set 
out the particular facts and circum- 
stances of the supposed usurious 
agreement, so that the court may see 
that the agreement was in violation 
of the statute.’ Holdman vy. Tansey, 
(N.J.) 148 A. 195, 196. 


[a] An allegation by an accom- 
modation indorser that plaintiff pur- 
chased the note in suit at a usurious 
discount is insufficient for failing to 
show that the instrument was pur- 
chased of the party accommodated. 
Archer v. Shea, 14 Hun (N.Y.) 493. 


22. Ga.—Willis v- Jefferson, 75 Ga. 
743. 

Neb.—New England Mortg. Secu- 
rity Co. v. Sandford, 21 N.W. 394, 16 
Neb. 689. 


N.J.—Case v. Bennett, 33 A. 248, 54 
N.J.Eq. 97. KE 


N.Y.—Forgotston v. McKeon, 43 N. 
Y.S. 939, 14 App.Div. 342. 


Or.—Lorber v. Marshall, 264 P. 438, 
124 Or. 272; Teshner v. Roome, 212 P. 
473, 106 Or. 382 [aff 210 P. 160, 106 
Or. 382). 


23. Conn.—Clark vy. Moses, Kirby 
143. 

Ga.—Culver v. J. S. Wood & Bro., 
74 S.E. 790, 138 Ga. 60; Laramore v. 
Americus Bank, 69 Ga. 722; Trammell 
v. Woolfolk, 68 Ga. 628; Winkler v. 
Scudder, 1 Ga. 108. 


I1l.—Hancock v. Hodgson, 4 Ill. 329. 


N.J.—Cox v. Westcoat, 29 N.J.Eq. 
551. 

N.Y.—Smalley v. Doughty, 19 N.Y. 
Super. 66; Gannon v. Forgotston, 34 
NYS SA be 


[a] Division of loan.—An answer 
alleging that a loan, although in ap- 
pearance and form made to a corpora- 
tion only, was actually made in part 
to the corporation and in part to an 
individual should indicate by specific 
averment what part of the loan was 
actually made to the corporation and 
what part to the individual and 
whether the usury is referable to 
one or the other. North River Mortg. 
Corporation v. 254 Sixth Ave. Realty 
Corporation, 240 N.Y.S. 654, 136 Misc. 
342. 

24. Teshner v. Roome, 212 P. 473, 
106 Or. 382 [aff 210 P. 160, 106 Or. 
382]. 

25. McKinley-Lanning L. & T. Co. 
vy. Aldrich, 70 N.W. 399, 50 Neb. 785; 
Rainbolt v. Strang, 58 N.W. 96, 39 
Neb. 339; Manning v. Tyler, 21 N.Y. 
567; Auburn Nat. Bank v. Lewis, 10 
Hun 468 [rev on other grounds 75 N. 
Y. 516, 31 Am.R. 484 (rev on other 
grounds 81 N.Y. 15)]; Gannon v. 
Forgotston, 34 N.Y.S. 35. 


eo Pe. 


‘Hun 468 [rev on other grounds 75 N. 


|Abb.Dec. 291, 2 Keyes 574, 3 Keyes 


26. Culver v. J. S. Wood & Bro.,{ 
74 S.E. 790, 188 Ga. 60; Laramore v. 
Americus Bank, 69 Ga. 722; Tram- 
mell v. Woolfolk, 68 Ga. 628; Rainbolt 
v. Strang, 58 N.W. 96, 39 Neb. 339; 
Luce v. Hinds, Clarke (N.Y.) 453. 

27. Rainbolt vy. Strang, 58 N.W. 96, 
39 Neb. 339. 


28. Culver y. J. S. Wood & Bro., 74 
S.E. 790, 138 Ga. 60; Burnett v. Davis, 
02 S.E. 927, 124 Ga. 541; Laramore 
v. Americus Bank, 69 Ga. 722; Han- 
cock yv.. Hodgson, 4 Ill. 329; ;Cox v. 
Westcoat, 29 N.J.Eq. 551; Gannon v. 
Forgotston, 34 N.Y.S. 35, 


29. Mortgage Guarantee Co. v. 
Patch, 3 P.(2d) 35, 116 Cal.App. 584; 
Teshner vy. Roome, 212 P. 473, 106 Or. 
382 [aff 210 P. 160, 106 Or. 382]. 


fa] General allegation (1) that 
the rate of interest was in excess of 
that allowed by law is insufficient in 
some jurisdictions. Farley Nat. Bank 
v. Henderson, 24 So. 428, 118 Ala. 441; 
Clarke v. Hastings, 9 Gray (Mass.) 
64; Beatty v. Van Brenner, 24 N.J. 
Eq. 312; Chapuis v. Mathot, 36 N.Y.S. 
835, 91 Hun 565 [aff 49 N.B. 1094, 155 
IN. Ye AG4 TG C2) However, by express 
statutory provision in other jurisdic- 
tions, defendant may in his answer 
in general terms aver that the con- 
tract or assurance on which the pro- 
ceeding is founded was for the pay- 
ment of interest at a greater rate than 
allowed by law. Washington Nat. 
Bldg., ete., Assoc. v. Westfall, 47 S. 


Ey) 745-55 W.Va. 305. 
sO. Ala.—Bernheimer y. Gray, 78 
So. 840, 201 Ala. 462; Farley Nat. 


Bank v. Henderson, 24 So. 428, 118 
Ala. 441; Stickney v. Moore, 19 So. 
76, 108 Ala. 590; Woodall v. Kelly, 
5 So. 164, 85 Ala. 368, 7 Am.S.R. 57; 
Kilpatrick v. Henson, 1 So. 188, 81 
Ala. 464; Munter v. Linn, 61 Ala. 492. 


Conn,—Clark v. Moses, Kirby 143. 


Ga.—Culver v. J. S. Wood & Bro., 
74 S.E. 790, 138 Ga. 60; Weldon v: 
Ayers, 42 S.E. 478, 116 Ga. 181; Lara- 
more vy. Americus Bank, 69 Ga. 722; 
Trammell v. Woolfolk, 68 Ga. 628; 
Winkler v. Scudder, 1 Ga. 108. 


Ill.—Hancock vy. Hodgson, 4 Ill. 329. 


Ind.—Collins v. Makepeace, 13 Ind. 
448; Hays v. Miller, 12 Ind. 187; 
Lockwood v. Woods, 29 N.E. 569, 3 
Ind.App. 258. 


Mont.—wU. S. Building & Loan Ass’n 
v. Gardiner, 289 P. 555, 87 Mont. 586. 


Neb.—McKinley-Lanning L. & T. 
Co. v. Aldrich, 70 N.W. 399, 50 Neb. 
785; Bell v. Stowe, 62 N.W. 456, 44 
Neb. 210; New England Mortg. Se- 
curity Co. v. Sandford, 21 N.W. 394, 
16 Neb. 689. 


N.H.—Tappan v. Prescott, 9 N.H. 


531; Little vy. White, 8 N.H. 276; Ol- 
cott v. Alden, 6 N.H. 516. 
N.J.—Cox v. Westcoat, 29 N.J.Eq. 


551; Taylor v. Morris, 22 N.J.Eq. 606. 


N.Y.—Manning v. Tyler, 21 N.Y. 
567; Auburn Nat. Bank y. Lewis, 10 


Vewolor si vam Po 84-"8 1" ING Veo lb | 
Griggs v. Howe, 31 Barb. 100 [aff 2 


166, 31° How.Pr. 639 note]; Fay v. 
Grimsteed, 10 Barb. 321; Gannon v. 
Forgotston, 34 N.Y.S. 35; Morris v. 
Slatery, 6 Abb.Pr. 74; Rowe y. Phil- 
lips, 2 Sandf.Ch. 14. 
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law,°® the amount of usurious interest received or 
agreed to be paid,®° and a corrupt agreement and in- 
tent to take or reserve more than the legal rate of 
In the light of the foregoing rules,?? 
various pleas, answers, affidavits of defense, or 
cross claims have been held insufficient,*? while 


Tenn.—Stephenson v. Landis, 14 
Lea 433; Cheek vy. Merchants’ Nat. 
Bank, 10 Heisk. 618. 


Wis.—Newman vy. Kershaw, 10 Wis. 
S30, 

31. Ark.—Laird v. Hodges, 26 Ark. 
356;, Moody v. Hawkins, 25 Ark. 191; 
Thompson vy. Real Estate Bank, 5 Ark. 
59; McFarland v. State Bank, 4 Ark. 
44, -37Am.1.'761., 


Ga.—Willis v. Jefferson, 75 Ga. 743. 
Ill.— Durham vy. Tucker, 40 Ill. 519. 


Neb.—McKinley-Lanning L. & T. 
Co. v. Aldrich, 70 N.W. 399, 50 Neb. 
785; New England Mortg. Security 
Co. v. Sandford, 21 N.W. 394, 16 Neb. 
689. 

N.H.—Tappan vy. Sabin, 15 N.H. 79; 
Olcott v. Alden, 6 N.H. 516. 

N.J.—Bennington Iron Co. v. Ruth- 


erford,) 118 . Ni J.duawe. 4672s. Caseliv. 
Bennett,’ 33 A. 248, 54 N.J.Hq. 97. 
N.Y.—Manning v. Tyler, 21 N.Y. 


567; Myers v. Wheeler, 48 N.Y.S. 611, 
24 App.Div. 327 [aff 57 N.E. 1118, 161 
N.Y. 687]; Auburn Nat. Bank v. Lew- 
is, 10 Hun 468 [rev on other grounds 
75 N.Y. 516, 81 Am.R. 484]; Gannon 
v. Forgotston, 34 N.Y.S. 35; Suydam 
v. Bartle, 10 Paige 94. 


Or.—Teshner vy. Roome, 212 P. 473, 
106 Or. 382 [aff 210 P. 160, 106 Or. 
els Balfour v. Davis, 12 P. 89, 14 

a ; 


_la] In Indiana (1) such an allega- 

tion was at one time held necessary 
(Shook v. State, 6 Ind. 113; Cohee v. 
Cooper, 8 Blackf. 115), (2) but was 
subsequently held unnecessary (Cole 
v. Bansemer, 26 Ind. 94). = 


32. See supra text and notes 16-31. 


oe U.S.—Wood y. Babbitt, 149 F. 
818. 

Ala.—Clark v. Johnson, 31 So. 960, 
133 Ala. 432; Farley Nat. Bank’ v. 
Henderson, 24 So. 428, 118 Ala. 441; 
Powell v. Crawford, 18 So. 302, 110 
Ala. 294; Moses v. Home Bldg., etc., 
Assoc., 14 So. 412, 100 Ala. 465. 


Cal.—Mortgage Guarantee Co, v. 
Patch, 3 P.(2d) 35, 116 Cal.App. 584. 


Ga.—Culver v. J. S. Wood & Bro., 
74 S.E. 790, 188 Ga. 60; Burnett v. 
Davis, 52 S.E. 927, 124 Ga. 541. 


Ill.—Goodwin vy, Bishop, 34 N.E. 47, 
145 Ill. 421 [aff 50 Ill.App. 145]; Van 
Cleat v. Fitzsimmons, 200 Ill. App. ° 


ind.—Moffitt v. Roche, 92 Ind. 96; 
White v. Webster, 58 Ind. 233; Engler 
v. Collins, 16 Ind. 189; Lockwood y. 
Woods, 29 N.E. 569, 3 Ind.App. 258. 


Vem RT tess v. Hastings, 9 Gray 
64. 


Neb.—McKinley-Lanning L. & T. 
Co. v. Aldrich, 70 N.W. 399, 50 Neb. 
785; New England Mortg. Security 
Co. v. Sandford, 21 N.W. 394, 16 Neb.’ 
689; Brown v. Forbes, 96 N.W. 52, 1 
Neb. (Unoff.) 888. 


N.J.—Case v. Bennett, 33 A, 248, 54 
N.J.Eq. 97; Beatty v. Van Brenner, 
24 N.J.Hq. 312. 

N.Y.—Myers v. Wheeler, 57 N.E. 
1118, 161 N.Y. 637 [aff 48 N.Y.S. 611, 


(24 App.Div. 327]; Chapuis vy. Mathot, 


36 N.Y.S. 835, 91 Hun 565 [aff 49 N.N. 
1094, 155 N.Y. 641]; Smalley v. 
Doughty, 19 N.Y.Super. 66; Morris v. 
Slatery, 6 Abb.Pr. 74; Banks v. Van 
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others have been held sufficient,?* to plead usury as 
a defense or cross claim, and still others, although 
recognized as being somewhat lacking in precision, 
certainty, or particularity, have been upheld in the 
absence of a demurrer or exception thereto*®? or 
where plaintiff could not have been misled in respect 
of the defense intended or the circumstances relied 
on to support it.°° 


[§ 292] (bb) In Equity. Courts of equity will 
not ordinarily require the defense of usury to be 
set forth with such particularity in the answer as in 
special pleas either at law or in equity,*®’ especially 
where usury is pleaded for the purpose of avoiding 
a deed, or other collateral purpose, in respect of 
which the bare fact of usury, regardless of its ex- 
tent and character, is material;** but in some cases 
it is held that the same particularity is required in an 
answer in equity as in a plea at law;°° and it is 
said to be perhaps impossible to reconcile all of the 
decisions on the question.*° 


Antwerp, 5 Abb.Pr. 411, 15 How.Pr. 


[a] 
29; Luce v. Hinds, Clarke 453. j 


Or.—Burkitt v. Vail, 210 P. 861, 106 36. 
Or. 41; Farrell v. Kirkwood, 139 P.| 106 N.Y. 70. 
110, 69 Or. 413; Gaston v. McLeran, 3 


Ors: 389. 

Pa.—Industrial Sav., ete Comms 
Hare, 65 A. 1080, 216 Pa. 389; Eck- 
stein v. Harland, 4 Wkly.N. ‘C. 150. 

Tex. —Douglas’ v. Citizens’ State 
Bank of Wheeler, (Civ.App.) 52 S.W. 
(2d) 540. 

W.Va.—Washington Nat. Bldg., etc., 
Assoc. v. Westfall, 47 S.H. 74, 55 W. 


513% 
Mon. 79 


Mee 270. 


-USURY 


Objection held to be waived.— 
Siesel v. Harris, 48 Ga. 652. 


Lewis v. Barton, 12 N.E. 437, 


37. Ark.—Banks v. Walters, 130 S. 
Wi 519) 99.5) Ark. 5:01. 

Ill.— Jenkins v. Greenbaum, 95 Ill. 
11 [expl Maher v. Lanfrom, 86 {[ll. 
Mosier v. Norton, 83 Ill. 519]. 


panera ce v. Pritchett, 


Mich. eee hore v. Humphrey, 12 
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[§ 293] (3) Replication or Reply. Plaintiff may 


object to the reception of a plea of usury*! or he 


may reply*? and verify the replication by his own 
oath, or by that of any prior party to the instrument 
within whose knowledge the matter hes.** At com- 
mon law the common form of replication to a plea 
of usury set out that there had not been a corrupt 
agreement in the manner and form alleged, and con- 
cluded to the country without a traverse,** or the 
replication might deny the corrupt agreement di- 
rectly and conclude to the country.4° When plain- 
tiff relies on the provisions of a statute to defeat the 
plea in whole or in part, the replication must set out 
the facts that will bring plaintiff’s claim within the 
terms of the statute;#® but, under some statutes, 
where defendant verifies, or offers to verify, a plea 
of usury by his oath, plaintiff cannot, in his repli- 
cation, tender an issue to the jury.*’ Plaintiff must 
deny the usury positively,*® or if he does not deny 
the existence of usury to some extent, he must state 
the contract as it exists*® or state the amount actu- 


41. Briggs v. Sholes, 17 N.H. 452. 
42. Briggs v. Sholes, supra. 


[a] Replication of codefendant 
mortgagee.—When a mortgagee’s bill 
to foreclose makes another mortgagee 
co-defendant with the mortgagor, the 
mortgagor, wishing to set up usury 
against the answer of such co-defend- 
ant, need not file a cross bill, thus de- 
priving himself of the benefit of the 
defense, but may set it up in his an- 
swer. The mortgagee-defendant must 
then file a replication, and go before 
the master on substantially the same 


(hiya! 835 


Va. 305. 


34. Ala.—Stewart v. Sample, 53 
So. 182, 168 Ala. 270. 
Ga.—Roberts v. Mathews, 77 Ga. 


458; Alexander v. Forman, 103 S.E. 
817, 25 Ga.App. 446; Furr v. Keesler, 
59 S.E. 596, 3 Ga.App. 188. 

Ill.— Jenkins v. Greenbaum, 95 Ill. 
11; Garlick v. Mutual Loan, etc., As- 
soc., 116 Ill.App. 311. 

Iowa.—Kendig v. Marble, 7 N.W. 
630, 55 Iowa 386; Kurz v. Holbrook, 
13 Iowa 562. 

Ky.—Pryse v. Three Forks Deposit 
Bank, 48 S.W. 415, 20 Ky.L. 1057. 

Md.—Penrose y. Canton Nat. Bank 
of Canton, 127 A. 852, 147 Md. 200; 
Murphy y. Stubblefield, 104 A. 259, 133 
Md. 23. 

Mich.—Anderson y. Smith, 65 N.W. 
615, 108 Mich. 69. 

Miss.—Crittenden v. Ragan, 42 So. 
281, 89 Miss. 185. 


Neb.—Farmland Security Co. v. 
Nelson, 72 N.W. 1048, 52 Neb. 624. 
N.Y.—Dagal v. Simmons, 23 N.Y. 


491; Toner v. Ehrgott, 235 N.Y.S. 17, 
226 "App. Div. 244; Schanz v. Sotscheck, 
149 N.Y.S. 145, 86 Misc. 121 [mod on 
other grounds 152 N.Y.S. 851, 167 App. 
Div. 202]; New Orleans Gas Light, 
etc., Co. v. Dudley, 8 Paige 452. 

Ohio.—-Gebhart v. Sorrels, 9 Ohio 
St. 461. 

Okl.—First State Bank of Webb 
City v. Brooks, 260 P. 502, 127 Okl. 
220. 

S.cC.—Harrell v. Parrott, 23 S.E. 946, 
45 SiC. 611. 

Tex.—Smith v. Stevens, 16 S.W. 
968, 81 Tex. 461; Montague First Nat. 
Bank vy. Wayburn, 16 S.W. 554, 81 Tex. 
Site 

35. Maule v. Crawford, 14 Hun (N. 
Yn) 2h 93; 


Va.—Smith v. Nichols, 8 Leigh (35 
Va.) 330 [lim Crenshaw Vs. Clark, °5 
Leigh (32 Va.) 65]. 


38. Jaques v. Stewart, 6 S.E. 815, 
81 Ga. 81; Carswell v. Hartridge, 55 
Ga. 412; Hills v. Eliot, 12 Mass. 26, 7 
Am.D. 26; Washington Nat. Bldg., 
etc., Assoc. v. Westfall, 47 S.E. 74, 55 
W.Va. 305. 


[a] In action for recovery of real 
property, a plea by defendant which 
alleges that the deed upon which 
plaintiff relies was given to secure a 
debt which was a part of a usurious 
contract sufficiently avers usury. 
Hollis v. Covenant Bldg., ete., Assoc., 
31 S.HE. 215, 104 Ga. 318. 


39. Dunlap vy. Chenoweth, 104 A. 
822, 88 N.J.Eq. 496, 499; Kase v. Ben- 
nett, 33 A. 248, 54 N.J.Eq. 97, 101; 
Taylor v. Morris, 22 N.J.Eq. 606; New 
Orleans Gas, Light, ete., Co. v. Dudley, 
8 Paige (N.Y.) 452. 

“In setting up a defence of usury 
in a suit in chancery, the defendant 
must in his answer, as in a plea of 
usury in an action at law, set out the 
particular facts and circumstances of 
the supposed usurious agreement, 
that the court may see that the agree- 
ment was in violation of the statute.’ 
Dunlap y. Chenoweth, supra. 


“As to the defence of usury, the 
answer in equity must, in substantial 
matters, be as certain and definite as 
the plea at law » and in equity 
the rule of pleading as to this defence, 
may be somewhat stricter than at 
law, for while at law a general plea 
of usury without particulars may be 
bad only on special demurrer, and 
may be cured by the plaintiff pleading 
over, our rule in equity is settled that 
the failure to particularize in thé an- 
swer will be fatal, even on final hear- 
ing’ Kase v. Bennett, supra, 

40. Jenkins v. Greenbaum, 95 Ill. 
1 


pleadings and proofs that he will 
make as defendant. Vanderveer v. 
Holcomb, 17 N.J.Eq. 87 [aff 17 N.J.Eq. 
547]. 

[b] 
cock v. Farmers, 
1037, 46 Kan. 548. 


43. Briggs v. Sholes, 17 N.H. 452. 


Necessity of reply.—See Bab- 
etc., Bank, 26 P.- 


[a] Effect of failure to file sworn 
replication.—(1) Under the New 
Hampshire statute the failure of 


plaintiff to reply under oath to the 
sworn plea of usury would necessa- 
rily subject him to the forfeiture pro- 
vided by the statute. . Briggs v. 
Sholes, 18 N.H. 513. (2) But this rule 
does not apply when plaintiff is a 
bona fide purchaser for value of the 
note in suit. Williams v. Little, 11 
N.H. 66; Forbes v. Marsh, 3 N.H. 119. 
(3) In Tennessee the-act of 1819, chap- 
ter 32, was intended by the legisla- 
ture to make the plea of usury, when 
sworn to, evidence for defendants, un- 
less plaintiff’s replication to the plea 
was also sworn to. Williams y. Hick- 
man, 1 Yerg. (Tenn.) 494. 


44. Waterman v. Haskin, 7 Johns. 
(N.Y.) 388; Baynham vy. Matthews, 
Str. 871, 98 Reprint 905. 


45. Waterman y. Haskin, 7 Johns. 
(N.Y.) 283; Fen v. Alston [cit Robin- 
son v. Raley, 1 Burr, 317, 320, 97 Re- 
print 330]. 


46. Darling v. Homer, 16 Mass. 
288; Briggs v. Sholes, 19 N.H. 453; 
Briggs v. Sholes, 17 N.H. 452; Tap- 
pan v. Sargent, 13 N.H. 429; Copeland 
v. Jones, 3 N.H. 116; Richmond v. 


Wagnon, 5 Humphr. (Tenn.) 571. 


47. Briggs v. Sholes, 17 N.H. 452; 
Tappan v. Sargent, 13 N.H. 429. 
Ri. Tappan v. Sargeant, 14 N.H. 

49. Richmond  v. 


Wagnon, 5 
Humphr. (Tenn.) 571. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ally received and aver that he has not taken or se- 
cured a larger amount.®® Moreover the replication 
must cover the whole plea,®>! must be single,®? and 
must not be argumentative.°® 


[§ 294] (4) Amended Pleadings. Since usury 
was regarded as an inequitable defense®* it was gen- 
erally held by the earlier cases that a motion to 
amend a plea or answer in order to set up the de- 
fense of usury, being addressed to the favor of the 
court, would not be granted,°® if under the original 
answer the court could do equity between the par- 
ties by rendering judgment for the principal and 
legal interest less any sum paid as usurious inter- 
est,°® or, if that were not possible, leave to amend 
would be granted only on terms such as, for instanee, 
that defendant should tender payment of,°? or pay 
into court,®® the debt and lawful interest. It seems, 
however, that where such defense was defectively 
set forth, an amendment would be allowed to give 
the party the benefit of the defense which he intend- 
ed to present;°® and the tendency of the later cases 
under modern statutes is to allow or refuse amend- 
ments setting up usury according to the same rules 
and considerations as govern the allowance or re- 
fusal of amendments pertaining to defenses gener- 
ally.6° An amended answer is demurrable where, 


50. Briggs v. Sholes, 19 N.H. 453;; Rico Fed. 276. 


Tappan v. Sargent, 13 N.H. 429; Cope- 


land y. Jones, 3 N.H. 116. well, 50 N.S. 16 


51. Wright v. Minter, 2 Stew. 
(Ala.) 453; Darling v. Homer, 16 
Mass. 288. 61. 


52. Briggs v. Sholes, 15 N.H. 52. 
53. Tappan v. Sargeant, 14 N.H. 
299. 62. 
54 See supra § 236. 142 Ga. 609. 
55. Campion v. Kille, 15 N.J.Eq. 
Lovett v. Cowman, 6 Hill (N.Y.) | 25. 
Beach v. Fulton Bank, 3 Wend. 
Utica Ins. Co. v. Scott, 


USURY 


N.S.—Stuart & Stuart, Ltd. v. 


Amendment of plea or answer gen- 
erally see Pleading §§ 702-719. 
Bank of Lumpkin v. Farmers’ 
State Bank, 132 S.E. 
[rev 126 S.E. 280, 33 Ga.App. 117]. 
Ga.—Lee v. King, 83 S.E. 272, 
11l.—Helmick vy. Carter, 171 I1].App. 


Kan.—Hover v. Cockins, 


[66 C.J.] 301 


although it purports to set up usury, it does not 
clearly set forth facts constituting usury.°* 


[§ 295] b. In Action To Recover Usury Paid. 
Bill, Petition or Complaint. In an action to recover 
usury paid plaintiff must state with particularity all 
the facts prerequisite to the existence of the right 
to recover in the jurisdiction in which the action is 
brought.°? It must be alleged that interest in ex- 
cess of the legal rate was paid by plaintiff®* and 
knowingly received by defendant;°+ and where a 
written demand for the return of the usury is a 
statutory condition precedent to the suit, it must be 
alleged.°® A complaint is demurrable where it al- 
leges a tender by defendant of the amount of the 
excessive or usurious interest.°® On the other hand, 
it is not necessary to anticipate a defense®’ or set 
out evidential matters;®§ and in equity plaintiff 
may allege that certain details are unknown to him 
and call on defendant for a discovery in respect 
thereof.®® When so required by statute, the petition 
must be verified.7° 


Plea or answer must specifically negative some es- 
sential part of plaintiff’s case or set up a sufficient 
affirmative defense.“! If the right to recover sought 
to be enforced is purely statutory, defendant’s plea 
need not deny that the action is brought within the 


Meredith v. First Nat. Bank, 152 S.W. 
1038, 127 Tenn. 68. 


[c] Retention of excessive interest 
is sufficiently alleged where the plead- 
ing, although it does not state the 
rate of interest, does state the sum 
loaned, the time for which it was 
loaned, and the amount retained as 
interest, and from these facts it ap- 
pears that at least a part of the sum 
retained as interest was in excess of 
the interest which the law authorizes 
to be charged for the use of money. 
Gilman v. Fultz, 77 N.E. 746, 37 Ind. 
App. 609. 


Bos- 


221, 161 Ga. 801 


17 Kan. 


. (N.Y.) 606; Bates v. Voorhies, 
7 How.Pr. (N.Y.) 234; Smalley v. 
Doughty, 19 N.Y.Super. 66; Dole v. 
Northrop, 19 Wis. 249. 


56. Dole v. Northrop, 19 Wis. 249. 


57. Beach v. Fulton Bank, 3 Wend. 
(N.Y.) 573; Newman v. Kershaw, 10 
Wis. 333. 

58. Jones v. Walker, 22 Wis. 220. 

59. Makepiece v. Boyd, 2 Mass. 
430; Beach v. Fulton Bank, 3 Wend. 
(NEY) 5732) Utica. Ins: Cozy. Scott, 
6 Cow. (N.Y.) 606; Newman v. Ker- 
shaw, 10 Wis. 333. See also Richards 
v. Weingarten, 42 A. 739, 58 N.J.Eq. 
206; Glading v. Cubberly, 29 N.J.Eq. 
104 [aff 30 N.J.Eq. 339] (both cases 
holding that where defendant pleads 
usury, but there is a variance be- 
tween the contract as set up in the 
answer and as proven by the evi- 
dence, unless complainant consents to 
forego the usury, defendant will be 
allowed to amend his answer to con- 
form to the proofs). 

60. Ark.—Kempner v. Dneiey: 31S. 
W. 145, 60 Ark. 526. 

Minn.—Traub & Mantz Mortg. Cor- 
poration v. Schreiber, 216 N.W. 314, 
173. Minn.’ 14; Cosmopolitan State 
Bank v. Sommervold, 197 N.W. 743, 
157 Minn. 356. 

N.J.—Grand Inv. Co. v. Gross, 156 
A. 280, 9 N.J.Mise. 981. 

N.Y.—McQueen vy. Babcock, 3 Abb. 
Dec. 129, 38 Keyes 428; Barnett v. 
Meyer, 10 Hun 109; Union Nat. Bank 
v. Bassett, 3 Abb.Pr.N.S. 359. 


Porto Rico.—Mercantile Bank vy. 
West Porto Rico Sugar Co., 12 Porto 


514; Day v. Walker, 16 Kan. 326; Citi- 
zens’ State Bank y. Frazee,,58 P. 280, 
9 Kan.App. 889. 


Ohio.—Dunn y. Moore, 26 Ohio St. 
41. 


Tex.—Damants v. B. F. Dittmar Co., 
(Civ.App.) 50 S.W.(2d) 926. 

[a] Where claim is not set out 
with reasonable degree of distinct- 
ness, the petition is demurrable. 
King Bros. & Co. v. Moore, 92 S.E. 
757, 147 Ga. 43. 

[b] Bill construed as one to re- 
cover back usury.—Martin v. Morales, 
142 A. 31, 102 N.J.Eq. 535. 


[c] Bills, complaints, and petitions 
held sufficient.—Gilman v. Fultz, 77 N. 
E. 746, 37 Ind.App. 609; Taulbee v. 
Hargis, 191 S.W.. 320; 173 Ky. 433, 
Ann.Cas.1918A 762; Bundy v. Com- 
mercial Credit Co., 151 S.H. 626, 198 N. 
C. 339; First Nat. Bank v. Ingle, 132 
Pa S90; of Oks 206: 


63. Helmick v. Carter, 171 Ill.App. 
25; Oklahoma State Bank of Altus v. 
Cruzen, 156 P. 1191, 57 Okl. 1005 First 
Nat. Bank vi Hillis, 114 P. 620, 27°Ok1, 
699.) Ann.Cas;1912C- 687; First Nat. 
Banke Vela ndiswylis: Paniise Zi Oks 
710; Personal Finance Co. v. Ham- 
mack, 45 S.W.(2d) 528, 163 Tenn. 641. 


[a] Particular payment held not 
alleged to be usurious.—Ervin v. First 
Nat. Bank, 76 S.B. 529, 161 N.C. 42. 


[b] Lump sum.—aA bill not setting 
out dates nor specific payments, but 
alleging a lump sum composed of un- 
specified items covering two years, is 
insufficient as a bill to recover usury. 
Clay v. People’s Finance & Thrift Co., 
ZHOESuW.CZ@) 925. 7%8,) LEO) Denn w 1319.0 


64 First Nat. Bank v. Ellis, 114 P. 
620, 27 Okl. 699, Ann.Cas.1912C 687; 
First Nat. Bank v. Landis, 113 P. 718, 
27 Okl. 710; Meredith v. First Nat. 
Bank, 152 S.W. 10388, 127 Tenn. 68. 


[a] Allegation held  sufficient.— 
Washington-Alaska Bank y. Stewart, 
184 B. 673, 108 C.C.A. 278. 


65. Texmo Cotton Exch. Bank v. 
Liston, 160 P. 82, 61 Okl. 33; Mitchell 
v. Clark) 152; Bs3547552 Ol 628. 


66. Anderson v. Shoup, 23 S.W. 
(2d) 616, 180 Ark. 955. 


67. McCarty v. Neilson, 239 F. 151. 


68. Meredith v. First Nat. Bank, 
152 S.W. 1038, 127 Tenn. 68. 


69. Buquo v. Erin Bank, (Tenn.Ch. 
App.) 52 S.W. 775. 


70. Damants v. B. F. Dittmar Co., 
(Tex.Civ.App.) 50 S.W.(2d) 926. 


71. Scott v. Shropshire, 2 Duv. 
(Ky.) 153; National Bldg., etc., As- 
eee Burdette, 55) Su Weesie 2d Ky.L 


[a] Statutory plea to common-law 
declaration.—In jurisdictions where 
both common-law and_ statutory 
rights to recover usury paid exist 
concurrently, a plea based on the 
statute is not a sufficient answer toa 
declaration in assumpsit for money 
had and received. Berry vy. Make- 
peace, 3 Ind. 154. 


[b] Answers held sufficient.—Day 
v. Walker, 16 Kan. 326; Hargis v. 
Taulbee, 206 S.W. 5, 182 Ky. 60; Rose 
Vaz Keefe, (Tex. Commn. App.) 39 S.W. 
Sey 877 [rev (Civ.App.) 23 S.W.(2d) 
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period fixed by the statute.7? 


[§ 296] c. In Suit for Equitable Relief against 
Usury. A bill, complaint, or petition to cancel a 
contract or security, or to obtain other equitable re- 
hef, on the ground of usury, must state an equitable 
It: must show that complainant 
has no adequate remedy at law?‘ and it must clearly 
set forth facts showing usury in the contract or se- 
eurity,’* at least where the contract or transaction 
is legitimate on its face,’® although where the con- 
tract appears usurious on the face of the pleadings, 
it seems that it is not necessary to allege specifically 
that the contract is usurious or void,’* and less par- 
ticularity in allegations of facts is required where 
usurious interest was added to an account without 
the knowledge or agreement of complainant.** 


cause of action.*? 


72. Roberts v. Virginia L. Ins. Co., 
24 S.H. 780, 118 N.C. 42:9. 


73. Thomson v. Mortgage Inv. Co., 
278 P. 468, 99 Cal.App. 205; Poulk v. 
Cairo Banking Co., 123 S.E. 292, 158 
Ga. 338; Jackson v. Johnson, (Ga.) 
-121 S.B. 230. 

74. Stanley v. Gadsby, 10 Pet. (U. 
S.) 521, 9 L.Ed. 518; Brown v. Swann, 
10 Pet. (U.S.) 497, 9 L.Ed. 508; Jones 
v. Watkins, 1 Stew. (Ala.) 81; Aller- 
ton v. Belden, 49 N.Y. 373; Kalnitzky 
v. Golden, 199 N.Y.S. 120, 205 App. 
Div. 45; Holmes v. Dole, Clarke (N. 
Wa) 71. 

[a] Usury appearing on record.— 
Such averment is essential, although 
the borrower has confessed judgment 
in an action on the alleged usurious 
debt, and in the confession of judg- 
ment reserved on the record the right 
to file a bill for relief against it un- 
der that statute. Brown v. Swann, 
10 Pet. (U.S.) 497, 9 L.Ed. 508. 

[b] Dismissal of bill.—Where ina 
suit to avoid usurious deed of trust 
executed by a father, it appears that 
infant plaintiffs have a remedy at law 
to recover the lands sold under ' said 
deed, the bill should be dismissed to 
give them an opportunity to recover 
without a tender of the amount due, 
with legal interest. Salter v. Embrey, 
(Miss.) 18 So. 373. 

75. U.S.—Baldwin v. Raplee, 2 F. 
Cas.No. 801, 4 Ben. 4338. 

Ala.—Street v. Alexander City 
Banks, $2 So. 111; (1203) Ala.n97; Bern- 
heimer v. Gray, 78 So. 840, 201 Ala. 
462; Miller v. Graham, 72 So. 87, 196 
Ala. 230; Security Loan Assoc. v: 
Lake, 69 Ala. 456; Munter v. Linn, 61 
Ala. 492. 

Cal.—Penziner v. West American 
Finance Co., (App.) 14 P.(2d) 810. 

D.C.—McNamara y. Condon, 9 D.C. 
864. 

Ill.— Newell v. Bureau County, 37 
Ill. 258; Albert Pick & Ca. v. Natalby, 
211 Ill.App. 486. 


Minn.—Birch v. Security Sav., etc., 
Assoc., 73 N.W. 5138, 71 Minn. 112. 


Mo.—St. Paul Fire & Marine Ings, 
Co. v. American Trust Co., 222 S.W. 
Aiaide ; 

N.Y.—Wieland v. Forgotston, 60 N. 
Wes 28oe4e, App: Div. 54%, Coley. 
Savage, Clarke 361. 


Tenn.—McFerrin v. Woods, 3 Baxt. 
242. 

[a] Bills, petitions, or complaints 
held sufficient.—Atwood v. Deming 
Inv. Co., 55 F.(2d) 180; Williams v. 
Noland, 87 So. 818, 205 Ala. 68; Greer 
v. Davis, 5 S.W.(2d) 742, 177 Ark. 55; 
Banks v. Walters, 130 S.W. 519, 95 


Pan 
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cept under some statutes and the construction placed 


Eix- 


Ark. 501; Wood v. Angeles Mesa Land 
Co5, 7 P.(2d) 748) 120 Cal App. 313; 
Richlin v. Schleimer, 7 P.(2d) 711, 
120 Cal.App. 40; Robbins v. Blanc, 
(Fla.) 142 So. 223; Davis v. Atlanta 
Finance Co., 129 S.E. 51, 160 Ga. 784; 
Atlanta Finance Co. v. Fulwiler, 124 
S- E680; hos. Gark8 oor Roy da ee Be 
Camp Lumber Co. v. Citizens’ Bank of 
Valdosta, 82 S.H. 492, 142 Ga. 84; 
Cornelison vy. U. S. Building & Loan 
Ass’n, 292 P. 243, 50 Idaho 1; Lehmann 
v. Shimeall, 195 Ill.App. 511; Thomas 
v. Burnce, 111 N.BH. 871, 223 Mass. 311; 
Starkey v. Murphy, 176 N.W. 72, 170 
Wis. 614. ; 

76. See cases infra this note. 

[a] Im such case it must be al- 
legeé. that the contract or transaction 
was not in good faith but was in- 
tended to disguise and conceal, and 
be a cloak for, a uSurious loan. Crow- 
son v. Cody, 96 So. 875, 209 Ala. 674; 
Kalnitzky v. Golden, 199 N.Y.S. 120, 
205 App.Div. 45. 


77%. Merchants Exch. Nat. Bank v. 
Commercial Warehouse Co., 49 N.Y. 
635 [rev 33 N.Y.Super. 317]; Weather- 
head v. Boyers, 7 Yerg. (Tenn.) 545; 
International Bidg., ete, Assoc. v. 
Biering, 25 S.W. 622, 26 S.W. 39, 86 
Tex. 476. 

78. Zadek v. Burnett, 57 So. 447, 
176 Ala. 80. 

79. Thomas cv. 
871, 223 Mass. 311. 


Payment or tender as condition 
precedent to equitable suit by: 
Borrower see supra § 243. 

Third person see infra § 370, 

80. Ala.—Miller v. Bates, 35 Ala. 
580; Mobile Branch Bank v. Strother, 
15 Ala. 51. 

Cal.—Sharp v. Mortgage Sec. Cor- 
poration of America, 9 P.(2d) 819, 215 
Cal. 287%. 


Burnce, 111 N.E. 


Ga.—Jackson v. Johnson, 157 Ga. 
189, 121 S.E. 230. 
Iowa.—Clemons vy. Elder, 9 Iowa 


272. 


Wash.—Vanasse v. Esterman, 265 
P. 738, 147 Wash. 300. 


Wis.—Draper v. Emerson, 22 Wis. 
147. 

[a] Clear a~d unequivocal allega- 
tion of payment.—In a suit to cancel 
obligation for the payment of 
money as fully paid in so far as it is 
valid, the allegation, taken most 
strongly against the pleader, must 
unequivocally and clearly show that 
such payment was made in full. 
King Bros. & Co. v. Moore, 92 S.E. 757, 
147 Ga. 43. 


[b] It is sufficient (1) for the bill 


82 


thereon,‘® plaintiff’s pleading must allege payment 
or tender of the amount equitably due defendant.*? 
A special prayer therefor is not necessary in order 
to obtain relief fixed by statute.*+ 


Answer alleging that the lender has not willfully 
violated the provisions of the usury law presents a 
good defense where the governing statute forfeits 
interest only when there has been)a willful violation 
of the usury law. 


[§ 297] 6. Issues, Proof, and Variance. 
sues are such as are presented by the pleadings.** 
Unless admitted by the pleading of the adverse 
party,®* matters which must be affirmatively al- 
leged®®> must be proved*® as alleged.’ 
is fatal®® unless it is immaterial and nonprejudi- 


The is- 


A variance 


to contain an offer to pay whatever 
amount the court may find to be due 
(Lewis v. Hickman, 77 So. 46, 200 Ala. 
672; Lehmann v. Shimeall, 195 Ill. 
App. 511), (2) especially where the 
offer is coupled with a general offer to 
do complete equity (Robbins v. Blane, 
(Fla.) 142 So. 223). 

{[c] It is insufficient to allege 
“that when the amount due to the 
defendants or any of them under and 
by reason of the said deed of trust 
and notes is ascertained the plaintiffs 
are.and will be ready, able and willing 
to pay the said amount to the parties 
entitled thereto.” Sharp v. Mort- 
gage Sec. Corporation of America, 9 
P. (2d) 819, 216° Cal. 287. 
bgt: Davis v. Demming, 12 W.Va. 


aout Coe v. Muller, 77 So. 88, 74 Fla. 
83. I. J. Bartlett Co. v. Ness, 195 


N.W. 39, 156 Minn. 407. 


[a] ‘Plea of usury (1) in no way 
raises the issue of breach of contract 
or partial failure of consideration.” 
Wootton v. Jones, (Tex.Civ-App.) 286 
S.W. 680, 685. (2) ‘Where the con- 
tract is legal on its face, the issue on 
a plea of usury is, what is the true 
consideration, not what is the con- 
sideration stated in the contract?” 
Richeson v. Wood, 163 S.E. 339, 343, 
158 Va. 269. 


84 Fulcher v. Baker, 1 Leigh (28 
Va.) 453. 
85. See supra § 286 et seq. 


86. Connor v. Minier, 288 P. 23, 109 
Cal.App. (Supp.) 770; Texmo Cotton 
Exch. Bank v. Liston, 160 P. 82, 61 
Okl. 33; Mitchell v. Clark, 152 P. 354, 
52 Okl. 628. 


[a] Superflous allegation need not 
be proved. Dygert v. Vermont L. & 
Con, G42 RS O91 87 ClO. Ae oeor 


87. Cox v. Westcoat, 29 N.J.Ha. 
551; Taylor v. Morris, 22 N.J.Eq. 606; 
New Jersey Patent Tanning Co. v. 
Turner, 14 N.J.Eq. 326; Long Island 
Bank v. Boynton, 11 N.E. 837, 105 N.Y. 
656 mem, 1 Silv.App. 448, 26 N.Y.Wkly. 
Dig. 204; Lane v. Losee, 2 Barb. (N. 
Y.) 56; Moore v. Leonard, 52 N.Y. 
Super. 8; Ariston Realty Co. v. Bern- 
stein, 111 N.Y.S. 538; ‘Wheaton v. 
Voorhis, 538 How.Pr. (N.Y.) 319; New 
Orleans Gas Light, etc., Co. v. Dudley, 
8 Paige (N.Y.) 452; Pipkin v. Bond, 
29 N.C. 118; Jones v. Canady, 15 N.C. 
86; Smith v. Nicholas, 8 Leigh (35 
Va.) 3380. 


Declaration held supported by 


[a] 
proof.—Collins v. Roberts, Brayt. 
CV ty e2351 

88. Ill—Frank v. Morris, 57 Ill. 


138, 11 Am.R. 4; Sherman v. Black- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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cial.8® Evidence admissible under the pleadings may 
be received,®® provided it is not objectionable under 
the rules governing the admissibility of evidence 
Where the defense of usury is required 
to be specially pleaded,®? no evidence tending to show 
usury can be admitted if the plea of usury is insuf- 
ficient,?® nor can evidence of usury be admitted un- 
der a mere allegation of no consideration.** 
ever, at common law it was well settled that in an 
action of assumpsit or debt on a simple contract usu- 
ry could be shown in defense under the general is- 


generally.°+ 


man, 24 Ill. 347. 
N.H.—Briggs v. Sholes, 19 N.H. 453. 


N.Y.—Griggs v. Howe, 2 Abb.Dec. 
291, 2 Keyes 574, 3 Keyes 166, 31 How. 
Pr. 639 note [aff 31 Barb. 100]; 
Farmers,’ etc., Nat. Bank v. Lang, 
22 Hun 372 [rev on other grounds 87 
N.Y. 209]; Lane v. Losee, 2 Barb. 56; 
Wheaton v. Voorhis, 53 How.Pr. 319; 
Smith v. Brush, 8 Johns. 84; Vroom 
v. Ditmas, 4 Paige 526; Hetfield v. 
Newton, 3 Sandf.Ch. 564; Farmers 
L. & T. Co. v. Perry, 3 Sandf.Ch. 339; 
Rowe v. Phillips, 2 Sandf.Ch. 14. 


N.C.—Pipkin v. Bond, 29 N.C. 118; 
Jones v. Canady, 15 N.C. 86. 


Ont.—Montreal Bank v. Reynolds, 
24 U.C.Q.B.' 381: 

[a] Usury proved.—It will not 
avail defendant that the case proved 
makes out usury, if it is not the case 
made by the answer. New Jersey 
Patent Tanning Co. v. Turner, 14 N.J. 
Eq. 326; Lane v. Losee, 2 Barb. (N.Y.) 
56. 

[b] Usury not proved.—lIf the case 
proved does not. show any usury 
whatever, the variance is beyond the 
aid of a statute. Gasper v. Adams, 28 
Barb. (N.Y.) 441. 

[c] Pleading and proof held not at 
variance.—Rice v. Franklin Loan 
Finance Co., 258 P. 223, 82 Colo. 163; 
Shoop v. Clark, 4 Abb.Dec. (N.Y.) 
235, 1 Keyes 181. 

89. Manning v. Tyler, 21 N.Y. 567; 
Catlin v. Gunter, 11 N.Y. 368, 62 Am. 
D. 113,10 How-Pr: 315 [rev 8 N.Y. 


Super. 253]; Katz v. Kuhn, 9 Daly 
(N.Y.) 166; Hagaman v. Reinach, 96 
N.Y.S. 719, 48 Misc. 206; Deuel v. 


Spence, 1 Abb.Pr. (N.Y.) 237, 1 Abb. 
Dec. 559. 

90. Odom v. New England Mortg. 
Security Co., 18 S.B. 131, 91 Ga. 505; 
Munn y. Mid-Continent Motor Secu- 
rities Co., 259 P. 249, 126 Okl. 241. 


91. See infra § 302. 

92. See supra § 287. 

93. Bell v. Stowe, 62 N.W. 456, 44 
Neb. 210; Morford v. Davis, 28 N.Y. 


481; Gould v. Horner, 12 Barb. (N.Y.) 


601, Code Rep. N. S. 356; Cheek v. 
Merchants’ Nat. Bank, 10 Heisk. 
(Tenn.) 618. 


[a] Defective plea cannot be cured 
by testimony.—Pensacola First Nat. 
Bank v. Anderson, 67 N.Y.S. 434, 55 
App.Div. 570; Watson v. Bailey, 9 N. 
Y.Super. 509; Holford v. Blatchford, 
2 Sandf.Ch. 149, 3 N.Y.Leg.Obs. 311. 


94. Babcock v. Murray, 59 N.W. 
1038, 58 Minn. 385; Williams v. Birch, 
19 N.¥.Super. 299 [aff 36 N.Y. 319]. 

95. U.S.—Levy Vv. Gadsby, 3 
Cranch 180, 2 L.Hd. 404. 

Ala.—Hanrick v. Andrews, 9 Port. 9. 

Del.—Cleaden v. Webb, 9 Del. 473. 


Ind.—Starr v. Laws, 4 Ind. 192; 
Cohee v. Cooper, 8 Blackf. 115. 
Mass.—Cotton v. Lake, 2 Mass. 


540. 
N.Y.—Fulton Bank v. Stafford, 2 
Wend. 483. 
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nul disseisin.?® 


How- 


N.C.—Williams v. Smith, 65 N.C. 

87; Pond v. Horne, 65 N.C. 84. 
S.c.—Saul Solomons & Co. v. Jones, 

Ce 144; 5 “S.C. 54, 5 Am): 


W.Va.—Merchants’, ete., Bank v. 
Evans, 9 W.Va. 373. 

Eng.—Bernard v. Fitzhouse, 11 
Mod. 359, 88 Reprint 1088; Bernard v: 


Saul, Str. 498, 93 Reprint 659; Kent 
ol Lowen, 1 Campb. 177, 1 Chitty Pl. 
les 


[a] In New Jersey it is held that 
in  assumpsit every defense which 
shows that plaintiff never had a cause 
of action, therefore including the de- 
fense of usury, may be given in evi- 
dence under the general issue. New 
Jersey Patent Tanning Co. v. Turner, 
14 N.J.Eq. 326; Taylor v. Morris, 22 


N.J.Eq. 606. 

96. Hills v. Eliot, 12 Mass. 26, 7 
Am.D. 26. 

97. Anderson y. Griffith, 93 P. 934, 


51 1Or-F116; 

98. Inference from evidence see 
infra § 303. 

99. U.S.—Spain Vv. Hamilton’s 
Adm/’r, 1 Wall. 604, 17 L.Hd. 619. 


Ark.—Cammack v. Runyan Cream- 
ery,..299 S.W. 1028, "175° Ark. 601; 
Blackburn v. Thompson, 193 S.W. 74, 
127 Ark. 438; Briggs v. Steele, 121 S. 
W. 754, 91 Ark. 458; Holt v. Kirby, 
21 S.W. 432, 57 Ark. 251. 


Tll.—Clemens v. Crane, 84 N.E. 884, 
234 Ill. 215 [aff 135 Ill.App. 68]; Wil- 
son v. Kirby, 88 Ill. 566. 

Ky.—Linville v. Roberts, 
249. 
aera one Succession, 5 La.Ann. 

2: 

Mo.—Bahl v. Miles, 6 S.W.(2d) 661, 
222 Mo.App. 984; General Motors Ac- 
ceptance Corporation v. Weinrich, 262 
S.W. 425, 218 Mo.App. 68. 


N.J.—New Jersey Patent Tanning 
Co. v. Turner, 14 N.J.Eq. 326. 


N.Y.—White v. Benjamin, 33 N.E. 
1037, 188 N.Y. 623; Valentine v. Con- 
ner, 40 N.Y. 248, 100 Am.D. 476; Cut- 
Jer v. Wright, 22 N.Y. 472; Robinson 
v. Miller, 206 N.Y.S. 248, 210 App.Div. 
450; Newman v. Simpson, 54 N.Y.S. 
1040, 31 App.Div. 628; C. I. T. Cor- 
poration v. Spence, 224 N.Y.S. 297, 
130 Mise. 659; Brumley v. Robinson, 
200 N.Y.S. 460, 120 Mise. 799; Camer- 
on v. Fraser, 94 N.Y.S. 1058, 48 
Misc. 8. 

Tex.—Hillsboro Oil Co. v. Citizens’ 
Nat. Bank, 75 S.W. 38386, 32 Tex.Civ. 
App. 610. 


Wis.—Franzen v. Hammond, 116 N. 
W. 169, 136 Wis. 239, 128 Am.S.R. 1079, 
19 L.R.A.N.S. 399. 

“Usury is not’ to be presumed.” 
General Motors Acceptance Corpora- 
tion v. Weinrich, 262 S.W. 425, 218 Mo. 
App. 68, 83. 

“Usury cannot 
Robinson v. Miller, 
251, 210 App.Div. 450. 

fa] Lack of foundation for pre- 


Bre Keynes 


be presumed.” 
206 N.Y.S. 248, 
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sue;®® and in a real action usury could be shown 
under the common-law practice under the plea of 
Also, when under the pleadings de- 
fendant had no reason to suppose the defense of 
usury would be pertinent and therefore no oppor- 
tunity to plead it specially it may be shown under 
a general denial.®* 

[§ 298] 7. Evidence®*—a. Presumptions and Bur- 
den of Proof—(1) In General. 
usury will not be presumed®® and the burden of prov- 
ing it rests on the party who alleges or asserts it.* 


Generally speaking, 


sumption.—(1) The general reputa- 
tion of a man aS a uSurer is not a 
foundation for presuming usury in a 
particular loan. Jackson v. Smith, 7 
SOW 2 GINCY sity lids (2) A usurious 
agreement will not be presumed from 
facts equally consistent with a law- 
ful purpose. Van Dyk v. Dujardin, 
210 © NuYaSey 137,.°2132 App»Dive. pants 
(3) The court will not presume a 
state of facts to sustain the defense 
of usury where the instrument is con- 
sistent with correct dealing. Fellows 
v. Longyor, 91 N.Y. 324 [aff 23 Hun 
524]; Smith v. Marvin, 27 N.Y. 137, 
25 How.Pr. 317; Marvin v. Feeter, 8 
Wend. (N.Y.) 533 (per Savage, C. J.). 
(4) _ Proof of a prior agreement to 
furnish money on usurious terms 
does not raise any presumption that a 
subsequently drawn instrument be- 
tween the parties contained usury. 
Warren v. Coombs, 20 Me. 139. 

[b] Presumption against usury.— 
(1). The presumption is against the 
taking of usury. Grannis v. Stevens, 
111 N.E. 263,216 N.Y. 583 [aff 142 N. 
Y.S. 835, 157 App.Div. 561, and reh 
den 112 N.E. 1060, 217 N.Y. 664]. (2) 
“The presumption is that parties will 
obey the law and not enter into a 
corrupt agreement to charge usurious 


interest.” Blackburn v. Thompson, 
198 S.W. 74, 127 Ark. 488, 448. (3) 
However, a presumption against 


usury is not conclusively raised by 
the mere fact that plaintiff who bor- 
rowed money from defendant building 
and loan association, and is suing to 
recover back usury paid, was a stock- 
holder in such association. Parker v. 
Fulton Loan, ete., Assoc., 42 Ga. 451. 


Lack of presumption of usury in ac- 
tior. by building and loan association 
evans: and Loan Associations 


1. U.S.—Buckingham v. McLean, 
13 How. 151, 14 L.Ed. 90; In re Mans- 
field Steel Corporation, 30 F.(2d) 832; 
Medical Arts Bldg. Co. v. Southern 
Finance & Development Co., 29 F.(2d) 
969; Philadelphia Warehouse Co. v. 
Seeman, 7 F.(2d) 999 [aff 47 S.Ct. 
626,20 4 US. 7403," i Midi ois 
Wood v. Babbitt, 149 F. 818; In re 
Samuel Wilde’s Sons, 133 F. 562 [aff 
144 F. 972, 75 C.C.A. 601]; McAleese 
v. Goodwin, 69 F. 759, 16 C.C.A. 387. 


Ark.—Simpson v. Smith Sav. Soc., 
12 S.W.(2d) 890, 178 Ark. 921; Temple 
v. Hamilton, 11 S.W.(2d) 465, 178 Ark. 
355; Eades v. Parette, 10 S.W.(2d) 
354, 178 Ark. 1199; Cammack v. Run- 
yan Creamery, 299 S.W. 1023, 175 Ark. 
601; Briant v. Carl-Lee Bros., 249 S. 
W. 577, 158 Ark. 62; Jones* vi Phil- 
lippe, 206) S/W. 40, 135 Ark. 578; 
Smith v. Mack, 151 S.W. 431, 105 Ark. 
653; Citizens’ Bank v. Murphy, 102 
S.W. 697, 838 Ark. 31; Jarvis v. South- 
ern Grocery Co., 38 S.W. 148, 63 Ark. 
225; Garvin v. Linton, 35 S.W. 430, 
37 S.W. 569, 62 Ark. 370; Richard- 
son v. Shattuck, 21 S.W. 478, 57 Ark. 
347; Holt vu Kirby; 21 S.W. 432, 57 
Ark. 251; Taylor v. Van Buren Bldg. 
Assoc., 19 S.W. 918, 56 Ark. 340; 
Baird v. Millwood, 11 S.W. 881, 51 
hs 548; Moody v. Hawkins, 25 Ark. 
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However, a usurious intent will be presumed where 
the instrument or transaction is usurious on its face,” 
‘or where there was an intentional doing of what is 
that is, an intentional charg- 


forbidden by statute,’ 


ing of more than the legal rate of interest ;* 


Cal.—Penziner v. West American 
Finance Co., 14 P.(2d) 810; Baker v. 


Butcher, 289 P. 236, 106 Cal.App. 358; 
Van Noy v. Goldberg, 277 P. 538, 
Cal.App. 604 [foll Goldberg v. Van 


Noy, 277 BP. 541, 98 Cal-App. 796]. 
Fla.—Phillips v. Lindsay, 136 So. 
666, 102 Fla. 935; McCullough v. Hill, 
133 So. 846 [foll 184 So. 505, 101 Fla. 
520, aff 145 So. 259]; Tucker v. Fouts, 
Ne POM T3" Milas LA 55. le. RAC LO Lite 
Ga.—Harvard v. Davis, 89 S.E. 740, 
145 Ga. 580; Hudson y. Equitable 
Monte Co, 626) Sih) 75, LOOmGar 83s 
Holland v. Chambers, 22 Cee 193; Kel- 
ley v. Ramey, 102 S.BH. 455, 25 Ga.App. 


28; Roberts v. Converse, 95 gE, SLs, 
22 Ga.App. 7; Fulwood y. Leitch, 66 
S.E. 987, 7 Ga. App.'359). 


Il].—Walker v. Lovitt, 95 N.E. 631, 


250 Ill. 543; Cobe v. Guyer, 86 N.E. 
1088; 237, 71. 568. frev, 139) MI App. 
580]; Garlick v. Mutual Loan, etc., 


Assoc., 86 N.E. 236, 236 Ill. 232 [aff 139 
Ill. App. 448]; Boylston v. Bain, 90 Ill. 
283; Puterbaugh v. Farrell, 73 Ill. 
213; Wilson v. Reed, 262 Ill. App. 230; 
Brand v. Rueter, 200 Tll.App. 42. 


Ind.—Knaur v. Bartlett, 18 Ind. 221. 


Ind.T.—Smith v. Neeley, 53 S.W. 
450, 2 Ind.T. 651. 


Iowa.—Wehrman v. Moore, 173 N. 
W. 154, 186 Iowa 1124; -Barthell v. 
Jensen, 53 N.W. 124, 86 Iowa 736; 
Seekel v. Norman, 43 N.W. 190, 78 


Iowa 254; Hough v. Hamlin, 10 N.W. 
680, 57 Iowa 359. 


Ky.—Woolfolk v. Thomas, 174 S.W. 
739, 164 Ky. 43; Oman v. American 
Nat. Bank, 106 S.W. 277, 32 Ky.L. 502. 


Md.—Dolph v. Stubblefield, 108 A. 
488, 135 Md. 147; Rappanier v. Ban- 
non, 8 A. 555; Williams v. Banks, 19 
Md. 22. 

Mich.—Bankers’ Trust Co. of De- 
troit v. Cowhey, 220 N.W. 732, 243 
Mich. 353; Domboorajian v. Woodruff, 
214 N.W. 113, 239 Mich. 1; Gerasimos 
v. Detroit Life Ins. Co., 204 -N.W. 705, 
231 Mich. 653. 


Minn.—Hobart v. 
W. 191, 167 Minn. 1 [rev on other 
grounds 209 N.W. 39]; Strickland v. 
First State Bank of Balaton, 202 N.W. 
727, 162 Minn. 309; Temple v. Davis, 
132 N.W. 257, 115 Minn. 328; Bishop 
v. Corbitt, 41 N.W. 1030, 40 Minn. 
200. 

Mo.—C. I. T. Corporation v. Byrnes, 
(App.) 38 S.W.(2d) 750; Bahl v. Miles, 
6 S.W.(2d) 661, 222 Mo.App. 984; Gen- 
eral Motors Acceptance Corporation v. 
Weinrich, 262 S.W. 425, 218 Mo.App. 
68; Missouri Discount Corporation v. 
Mitchell, 261 S.W. 7438, 216 Mo.App. 
100. 

N.J.—Norton v. Nathanson, 97 <A. 
166, 85 N.J.Eq. 409 [aff 99 A. 1070, 86 
N.J.Eq. 433, 99 A. 1071, 86 N.J.Eq. 434, 


Michaud, 208 N. 


435]; Spring v. Reed, 28 N.J.Hg. 345; 
Gillette v. Ballard, 25 N.J.Eq. 491; 
Taylor v. Morris, 22 N.J.Eq. 606; 


Conover v. Van Meter, 18 N.J.Eq. 481. 


N.Y.—Manhattan lL. Ins. Co. v. 
Johnson, 80 N.E. 658, 188 N.Y. 108, 9 
TeRVAUN,. Se 1142, 9 11 AnniCas. 223; 
Standen v. Brown, 46 N:B. 167, 152 N. 
Y. 128; Niebuhr v. Schreyer, 32 N.H. 
13; 135 N.Y. 614 mem; Baldwin v. 
Doying, ZN 1007; 114 N.Y. 452; 
Stillman v. Northrup, ‘17 INAH ot Oy 109 
N.Y. 473; Bayliss v. Cockcroft, 81 N. 
Weeo08 Taft SUING. Wkly. Dig. L535 
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and 


Van, Wiyck wv. Watters, 81 N-Y.. 252 
[aff 16 Hun 209]; Haughwout v. Garri- 
son, 69 N.Y. 339; Thurston v. Cornell, 
38 N.Y. 281, 7 Transcr.A.. 258; Smith 
vi Marvin, 27 SNoY. 137, 25 how: Pr: 
817; Cutler v. Wright, 22 N.Y. 472; 
Booth v. Swezey, 8 N.Y. 276; Hal- 
sey v. Winant, 251 N.Y-S. 81, 233 App. 
Div. 103 [rev on other grounds 180 N. 
BE. 2538, 258 N.Y. 512, motion den 182 N. 
BH. 165, 259 N.Y. 525, motion den 182 
N.E. 182, 259 N.Y. 562, cert den 53 S. 
Ct. 20, motion den 181 N.E. 338, 258 N. 
Y. 574]; Newman v. Simpson, 54 N.Y. 
©. LOAO? St App. Dive, 62.80 (C1 DCO 
poration v. Spence, 224 N.Y.S. 297, 130 
Mise. 659; Brumley v. Robinson, 200 
N.Y.S. 460, 120 Mise. 799; Friedman v. 
Bruner, 54 N.Y.S. 997, 25 Misc. 474; 
Silverman vy. Katz, 120 N.Y.S. 790. 

Ohio.—Boone vy. Andrews, 10 Ohio 
CirnCtINesaie 7a. 

S.C.—Cohen v. Williams, 162 S.E. 
758, 164 S.C. 499; New England Mortg. 
Security Co. v. Baxley, 21 S.E. 444, 
885, 44 S.C. 81. 


Tex.-_—Marsh v. Tiller, (Civ.App.) 
293 S.W. 223; ‘Rushing v. Citizens’ 
Nat. Bank of Plainview, (Civ.App.) 


162 S.W. 460. 
Vt.—Dyer 


Va.—Harnsbarger 
Gratt. (47 Va.) 287. 


Wash.—Bayless v. Gordon, 212 P. 
169, 123 Wash. 316; Uhler v. City of 
Olympia, 151 P. 117, 87 Wash. 1 [reh 
den 152 P. 998, 87 Wash. 1]; Wash- 
ington Fire Ins. Co. v. Maple Valley 
Lumber Co., 138 P. 553, 77 Wash. 686. 


W.Va.—Swayne v. Riddle, 16 S.E. 
6127037 SW. Va. 291, 


Wis.—Friedman vy. Wisconsin Ac- 
ceptance Corporation, 210 N.W. 831, 
192 Wis. 58, 53 A.L.R. 758; Hale v. 
Haselton, 21 Wis. 320. 


[a] Rule applied.—(1) The bur- 
den is on the party asserting usury 
as the ground of his cause, of ac- 
tion or defense to negative by his 
proof every reasonably supposable 
fact which, if true, would render the 
transaction lawful. Palmer v. First 
Minneapolis Trust Co., 230 N.W. 258, 
179 Minn. 381. (2) The burden of 
proving that a usurious agreement 
was made rests on one who interposes 
the defense of usury. Guggenheimer 
v. Geiszler, 81 N.Y. 298. (38) The bur- 
den of showing a special agreement 
for a greater rate of interest than 
that limited by statute rests on the 
person pleading usury. Rosenstein 
v. Fox, 44 N.E. 1027, 150 N.Y. 354. 
(4) The burden is on plaintiff to es- 
tablish defendant’s alleged unlawful 
intent to exact usurious interest. Al- 
len vi Newton, 266 S.W. 327, 219 Mo. 
App 74. (5) The burden is on the 
borrower suing to recover a usurious 
payment to prove that money was 
taken by the lender and paid by him- 
self as usurious consideration for the 
loan. Slizewski v. Kozaka, 208 N.Y.S. 
805, 212 App.Div. 474. (6) The bor- 
rower has the burden of proving his 
affirmative defense that he delivered 
stock to the lender as a bonus or con- 
sideration for the loan and that the 
true value of the stock, taken with 
the rate of interest paid, completed an 
interest payment of money or value 
in excess of the legal rate. Traders’ 
Credit Corporation v. Thyle, 2 P.(2d) 
568,, 116 Cal.App. 252. (7) Where 
there was no agreement or stipula- 
tion whatever in reference to inter- 
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Ve Kinney, 6 


[§ 298 


the payment and receipt of usurious interest raises 
a presumption that it was paid in pursuance of a 
prior usurious agreement.° 
troduced may be such as to cast on the lender the 
burden of introducing explanatory evidence.® 


Also, the evidence in- 


est or the application of payments, 
the burden is on the borrower to show 
that he has actually paid usurious in- 
terest. Doyle v. L. Herzog & Bros. 
Dry Goods Co., 75 So. 760, 115 Miss. 
154. (8) The~-—burden is on one 
claiming that a debt represented by 
a note was usurious to show what 
part of the debt, if any, was usurious. 
Paine vy. Levy, 134 S.W. 1160, 142 Ky. 
619° 
2. Ala.—Darden v. Schuessler, 45 
Sow130/ 0154 Ada.0372° 5 Vans Benlmavs 
Fordney, 79 Ala. 76. 
Minn.—wNelson v. 
399, 111 Minn, 60. 
N.J.—Muir v. Newark Sav. Inst., 16 
N.J-Eg. 537 
N.C.—Dawson vy. 
225. 


Ohio.—Lockwood v. Mitchell, 7 
Ohio St. 387, 70 Am.D. 78. 


Okl.—Barnhart v. Richardson, 272 
P. 418, 134 Okl. 19; Midland Savings 
& Loan Co. v. Tuohy, 170 P. 244, 69 
Okl. 270: 


[a] Prima facie proof of usury is 
made where plaintiff offers in evi- 
dence a note which provides on its 
face for interest in excess of the legal 
rate. Simmons v. Stern, 9 F.(2d) 256. 


[b] Presumption may be rebutted 
by affirmative proof of accident or 
mistake. Duncan v. Maryland Sav. 
Inst., 10 Gill & J. (Md.) 299; Dawson 
v. Taylor, 28 N.C. 225; Lockwood v, 
Mitchell, 7 Ohio St. 387, 70 Am.D. 78. 

3. Securities Inv. Co. of St. Louis 
v. Rottweiler, (Mo.App.) 7 S.W.(2d) 
484. : 

4 Patterson v. Wyman, 170 N.W. 
928, 142 Minn. 70; Bank of Willow 
Springs v. Utterman, (Mo. App.) 184 
S.W. 1171. 


5. Sewell v. Nolen Bank, 85 So. 375, 
204 Ala. 93; Stout v. Wright, Litt.Sel. 
Cas. (Ky.) 481; Cummins v. Wire, 6 
N.J.Eq. 73. 


[a] Presumption is rebuttable.— 
Lusk v. Smith, 81 P. 173, 71)Kan, 550. 


6. See cases infra this note. 


[a] Thus, (1) where usury is pri- 
ma facie made out by evidence suf- 
ficient to support a finding that the 
full amount of the loan was not paid 
over by the lender, the burden of in- 
troducing explanatory evidence is cast 
on him. Wootton y. Jones, (Tex.Civ. 
App.) 286 S.W. 680. (2) Where it is 
not seriously denied that the original 
contract was usurious, and the opera- 
tions by which transmutations of the 
debt were effected bear persuasive 
indications that they were under the 
entire control of the lender, the bur- 
den of explanation rests on him. 
Blue v. First Nat. Bank of Elba, 75 
So. 57%, 200) Ala. 129. (3) Where a 
mortgage has been proved to be fraud- 
ulent and grossly usurious, it is for 
plaintiff, who claims that he bought 
the mortgage for value and before 
maturity, to prove his good faith in 
the purchase. Costigan v. Howard, 
58 N.W. 1116, 100 Mich. 335; Rich- 
aco v. Stone, 49 N.W. 763, 32 Neb. 


[b] Small loan statute.—Lender, 
seeking to bring himself within L. 
(1920) p 215, authorizing three and 
one half per cent interest per month, 
must show that he was licensed, that 
contract was made under such license 
and at place of business therein des- 


Satre, 126 N.W. 


Taylor; 12S Nes 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 299] (2) Contract or Transaction Fair on Its 
Face.’ When a contract or transaction on its face 
discloses no appearance of usury, it is presumed to 
have been made in good faith,’ and the party at- 
tacking it has the burden of proving usury® by show- 
ing that there was a corrupt intent or agreement to 
charge usury and conceal it under cover of the os- 
tensibly lawful contract or transaction.1° These 
rules are applicable regardless of the form which 
the apparently honest transaction assumes,!! such 
as a sale of property,!? commissions!® or gratuities!4 
received, expenses charged,!® exchange taken,!® or 
judgment by confession suffered.17 And the burden 
rests upon him setting up usury to show that a com- 
mission or other thing of value alleged to have been 
promised or received in addition to principal and 
legal interest rests upon a usurious consideration. 
The presumption is that such added benefit rests 
upon an independent and legal consideration.1§ 


[§ 300] (3) Authority of Agent. When an agent’s 
authority is special, and limited to a single trans- 
action or to speeifie loans, there is no presumption 
that he is authorized to make a usurious loan;?® 
but when a general agent having broad powers in 
the management of his prineipal’s affairs makes a 
usurious loan, the principal is presumed to have au- 
thorized,?° or to have known of,??! it, and the burden 


Grosvenor vy. 
N.J.Eq. 4534 
Nays )'363:5 


ignated, that contract does not on its 
face show violation of act, and that 
he delivered to borrower at time of 
loan statement prescribed in section 
14 of the act. Jobson vy. Masters, 122 
S.E. 724, 32 Ga.App. 60. 

7. Burden of showing bona fides of 
holder of negotiable instrument see 
Bills and Notes § 1293. 

8. Olson v. Caufield, 182 P. 527, 32] 661. 

Idaho 308, 312 [quot Cyc]; Conwell 15s, 
v. Pumphrey, 9 Ind. 135, 68 Am.D. F ae 
611; Barthell v. Jensen, 53 N.W. 124, 
86 Iowa 736; Matthews v. Coe, 70 N. 
Veuosoe26! Am. R583; 


Vin, ba) Nv Ye 


116 Cal.App. 584; 


9. Blackburn v. Thompson, 193 S.|N.Y.S. 287, 
W. 74, 127 Ark. 438. 
10. U.S.—In re Canfield, 193 F. 934, 


113 C.C.A. 562 [rev 190 F. 266, and aff 
sub nom. Houghton v. Burden, 33 S. 


USURY 


Flax, ete., 
Leavitt v. De Launy, 4 
Phillips v. Mason, 21 N.Y. 
S. 842, 66 Hun 580. 


13. Smith v. Lehman, Durr & Co., 
5 So. 204, 85 Ala. 394; 


mour v. Marvin, 11 Barb. (N.Y.) 80. 
14. Storer v. Coe, 


Miller & Co. v. 
Manor Co., 14 F.(2d) 859; 
Guarantee Co. v. Patch, 
Brown v. Robinson, 
120 N.E. 694, 224 N.Y. 
173 App.Div. 588, and reh 
den 121 N.B. 857, 225 N.Y. 638]. 


16. McLean v. Lafayette Bank, 16 
F.Cas.No. 8,888, 3 McLean 587. 
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of showing the contrary rests on him.?2 


[§ 301] (4) Transaction Governed by Foreign 
Law. The burden rests on the party alleging that a 
transaction is usurious under the law of a foreign 
state properly applicable thereto, to prove the laws 
of such state.*® In the absence of such proof it is 
presumed that the common law, imposing no restric- 
tion on interest charges, is in force in such state.*+4 
Where the statute of the foreign state has been 
proved it 1s presumed that the same general rules of 
construction of the statute apply in such state as 
are in force in the state of the forum.?° 


In federal courts. Where it is uncertain in which 
of two states the situs of a contract is and the in- 
terest would be legal under the laws of one state and 
usurious under the laws of the other state, a federal 
court will presume that the parties stipulated for the 
payment of lawful interest and therefore according 
to the law of the former state;*® but where the con- 
tract is usurious in both jurisdictions and the law 
of one state forfeits less interest than the law of 
the other state, the court will not indulge in the pre- 
sumption that the parties had in mind the usurious 
character of their transaction and intended to select 
the lighter penalty.?7 


[§ 302] b. Admissibility.2® Where the allega- 
tions of the pleadings put usury in issue?® and are 


Mfg. Co.,, 2 22. Gardner v. Ruffner, 91 So. 580, 
206 Ala. 666; Freedman vy. Katz, 224 


N.W. 325, 246 Mich. 296. 
23. Ala.—Douglass vy. Orman, 119 
So. 605, 218 Ala. 563 [den cert 119 So. 


Smith v. Mar-| 601, 22 Ala.App. 518]; Camp v. Ran- 


137, 25 How.Pr. 317; Sey-| dle, 2 So. 287, 81 Ala. 240; Bazemore 
v. Wilder, 10 Ala. 773. 
15 N.Y.Super. Ark.—Sawyer v. Dickson, 48 S.W. 


903, 66 Ark. 77. 


Ga.—Craven v. Bates, 23 S.E. 202, 
96 Ga. 78; Flournoy v. Jeffersonville 
First Nat. Bank, 2 S.E. 547, 79 Ga. 
810; Griffin v. Inman, 57 Ga. 370. 


Ky.—Greenwade vy. Greenwade, 3 
Dana 495. 


Miss.—Robb v. Halsey, 19 Miss. 140. 
Mo.—Davis v. Bowling, 19 Mo. 651. 
N.J.—Uhler vy. Semple, 20 N.J.Eq. 


Claridge 
Mortgage 
SuPsG2dy (35; 


301 [rev 160 


Cio 491,-228. U:S.. 161, 67 i. Hd..780]; 
Klein v. Title Guaranty, etc., Co., 166 
FE. 365 [aff 178 F. 689, 102 C.C.A. 189, 
29 L.R.A.N.S. 620]. 

Ala.—Boyd v. Dent, 113 So. 11, 216 
Ala. £72: Clio Banking Co. Vv: Brock, 
85 So. 297, 204 Ala. 57. 


Cal.—Terry Trading Corporation v. 
Barsky, 292 P. 474, 210 Cal. 428. 


Ga.—Wilkins v. Gibson, 38 S.E. 374, 
113 Ga. 31, 84 Am.S.R. 204. , 


Idaho.—Olson v. Caufield, 182 P. 
527, 32 Idaho 308, 312 [quot Cyc]. 


N.Y.—Matthews v. Coe, 70 N.Y. 239, 
26 Am.R. 583; Condit v. Baldwin, 21 
N.Y. 219, 78 Am.D. 137 [aff 21 Barb. 
181]. 

Ohio.—Boone vy. Andrews, 30 Ohio 
Cir Ctratoe. 

Tex.—Shipman v. Wright, (Civ. 
App.) 3 S.W.(2d) 519; C. C. Slaughter 
Co. v. Eller, (Civ. App.) 196 S.W. 704; 
Hillsboro Oil Go. vy. Citizens’ Nat. 
Bank, 75 S.W. 336, 32 Tex.Civ.App. 
610; Cotton States Bldg. Co. v. Peigh- 
tal, 67 S.W. 524, 28 Tex.Civ.App. 575; 
Crozier v. Stephens, 2 Tex.App.Civ. 
Cas. § 801. 

11. See infra text and notes 12-17. 
' 12. Mosier v. Norton, 83 Ill. 519; 
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[a] Exchange not presumed usuri- 
ous.—Murray v. Barney, 34 Barb. (N. 
Y.).396 

nF Stoddard v. Lloyd, 44 N.W. 207, 
79 Iowa 11; Kendig v. Marble, 12 N. 
W. 584, 58 Iowa 529. 


18. Ammerman y. 
84 Towa 359; Surlott v. Pratt, 3 A.K. 
Marsh. (Ky.) 174; 
a et ATON.Y.S. 11:22, 622 App Div. 


Ross, 51 N.W. 6, 


[a] Rule applied.—A demurrer to 
a declaration upon a note for a prin- 
cipal sum, legal interest and eight per 
cent premium is properly overruled, 
there being no allegation that the 
loan was the consideration for the 
premium. Surlott v. Pratt, 3 A.K. 
Marsh. (Ky.) 174. 


19. In re. Kellogg, 113 EF. 120 ‘[afft 
121 F. 333, 57 C.C.A. 547]; Sherwood 
v. Roundtree, 32 F. 113; Rogers v. 
Buckingham, 33 Conn. 81. 


20. McBroom vy. Scottish Mortg., 
ete., Co., 14 S.Ct. 852, 153 U.S. 318, 38 
L.Ed. 729; Sherwood v. Roundtree, 
32 F. 113; Rogers v. Buckingham, 33 
Conn. 81; Stevens v. Meers, 11 Il. 
App. 138 [aff 106 Ill. 549]. 


21. Gardner v. Ruffner, 91 So. 580, 
206 Ala. 666. 


Cowenhoven vy. |’ 


288. 


N.Y.—Davis v. Garr, 6 N.Y. 124, 55 
Am.D. 387; City Sav. Bank v. Bidwell, 
29 Barb. 325; Pomeroy y. Ainsworth, 
22° Barb.ris Taft 22 Barb. 130 note]. 


Oh a v. Davis, 12 P. 89, 14 
Ory 47 


meant —Hubbell v. Morristown Land, 
etc., Co., 32 S.W. 965, 95 Tenn. 585. 


24. Everton v. Day, 48 S.W. 900, 66 
Ark. 73; Sawyer v. Dickson, 48 S.W. 
9038, 66 ‘Ark, 77; Thomas y. Clarkson, 
54 S.E. 77, 125 Ga. 72, 6 L.R.ALN.S: 
G58" Rt: Valley Exchange Bank vy. 
MeMillan, 57 S.-E.- 630, 76 S.C. 561: 
Columbian Bldg., etc., Assoc. vy. Rice, 
47 S.E. 638, 68 S.C. 236. 


25. Beadle v. Munson, 
L175: 


26. Brierley v. Commercial Credit 
Co., 48 F.(2d) 730 [aff 43 F.(2d) 724, 
and cert den 51 S.Ct. 182, 282 U.S. 897, 
75 L.Hd. 790]. 


27. O’Toole v. Meysenburg, 251 F. 
191, 163 C.C.A. -347 [eert den 39 S.Ct. 
136,'248 U.S. 583, 68 L.Ed. 4327. 


28. Competency of debtor as wit- 
ness after death of creditor see Wit- 
nesses [40 Cye 2320]. 


29. See supra § 297. 
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broad enough to cover the evidence in question,®° 
any competent and material evidence of matters, 
such as the negotiations preceding, or circumstances 
surrounding, the execution of the contract, which 
tend to show the true intent of the parties and the 
real nature and terms of the contract 1s admissible** 
for the purpose of either supporting or avoiding the 


30. See supra § 297. 

31. U.S.—McLean sv. Lafayette 
Paes 16 F.Cas.No- 8,888, 3 McLean 
587. 

Ark.—Tucker v. Wilamouicz, 8 Ark. 
Toit 

Cal.—Terry Trading Corporation v. 
Barsky, 292 P. 474, 210 Cal. 428; Rein- 
hart Lumber & Planing Mill Co. v. 
Hladik, (App.) 259 P. 3638; Lamb v. 
Herndon, 275 P. 503, 97 Cal.App. 193. 

Conn.—Douglass v. Boulevard Co., 
100 A. 1067, 91 Conn. 601. 

Ga.—Bank of Lumpkin v. Farmers’ 
State Bank, 146 S.E. 754, 167 Ga. 766 
[foll Hillman vy. Farmers’ State Bank, 
146 S.E. 761, 167 Ga. 782]; Patton v. 
La Fayette Bank, 53 S.E. 664, 124 Ga. 
965, 5 L.R.A.N.S. 592; Holland v. 
Chambers, 22 Ga. 193; Jones v. Pope, 
67 S.H. 280, 7 Ga.App. 538. 
Ill.—Springer v. Mack, 222 Ill.App. 


o 


Iowa.—Seekel v. Norman, 32 N.W. 


334, 71 Iowa 264. 

Mass.—tTrain y. Collins, 2 Pick. 145. 

Minn.—Kommer vy. Harrington, 85 
N.W. 939, 83 Minn. 114; Stein v. 
Swenson, 49 N.W. 55, 46 Minn. 360, 24 
Am.S.R. 234. 

Mo.—Holland-O’Neal Milling Co. v. 
Rawlings, 268 S.W. 683, 217 Mo.App. 
466. 

N. Y.—Davis v. Marvine, 54 N.E. 704, 
160 N.Y. 269; Thurston v. Cornell, 38 
Noyes 281,07  ‘DranscrvA. $258); Price) v. 
Lyons Bank, 33 N.Y. 55, 88 Am.D. 368 
Lneve £30" Barb. 38511; Hanauer v. 
Smith, 187 N.Y.S. 485, 196 App.Div. 
29; Bethlehem Finance Corporation 
v.. Schuller, 269 N.Y.S. 228, 124 Misc. 
741; Schanz v. Sotscheck, 149 N.Y.S. 
145, 86 Misc. 121 [mod on other 
grounds 152 N.Y.S. 851, 167 App.Div. 
202]; Schnitzer v. Husted, 14 N.Y.S. 
918; Fellows v. Wallace, 8 Abb.N.Cas. 
Siale 

N.C.—Pugh v. Scarboro, 
149, 200 N.C. 59. 

N.D.—Sundahl v. First State Bank 
of Edmunds, 155 N.W. 794, 32 N.D. 
303. 

Porto Rico.—Frias v. Rodriguez, 14 
Porto Rico 141. 


R.I.—Burdon v. Unrath, 125 A. 204, 
46 R.I. 89. 


156 S.E. 


Tex.—Crozier v. Stephens, 2 Tex. 
App.Civ.Cas. § 801. 
Utah.—Brown v. Johnson, 134 P. 


590, 48 Utah 1, 46 L.R.A.N.S. 1157, 
Ann.Cas.1916C 321. 

Va.—Richeson v. Wood, 163 S.E. 
339, 158 Va. 269, 82 A.L.R. 1189. 


“Tt igs always permissible to show 
that a transaction, ostensibly lawful, 
actually constituted a usurious loan 
and was made with intent to evade 
the statute. The test is wheth- 
er there was the intent to evade the 
law, and the circumstances and nego- 
tiations which preceded the transac- 
tion may be material in determining 
such intent.” Terry Trading Corpo- 
ration v. Barsky, 292 P. 474, 210 Cal. 
428, 432. 

“Bvery circumstance surrounding 
or connected with the transaction is 
material if in any manner it will re- 
veal the intention of the parties.” 


USURY 


transaction.*? 
but not other,*® 


Douglass v. Boulevard Co., 100 A, 


1067, 1068, 91 Conn. 601. 


fa] Intention as to situs of con- 
tract.—Evidence is always admissible 
to show the intention of the parties 
as to the situs of the contract with 
reference to the rate of interest 
agreed upon. Wilson-Ward Co. v. 
Walker, 188 S.W. 1184, 125 Ark. 404; 
Jackson v. American Mortg. Co., 15 S. 
BE. 812, 88 Ga. 756. 

[b] Party may testify as to his 
intent or purpose. Davis v. Marvine, 
54 N.I. 704, 160 N.Y. 269; Bayliss v. 
Cockeroft isl INGY. | 363) aft 78.) INDY. 
Wkly.Dig. 153]; Thurston v. Cornell, 
38 N.Y. 281, 7 Transcr.A. 258. 


[c] Ulireasonableness of sum 
charged by agent as compensation for 
negotiating loan for borrower may be 
shown, in an action to recover the 
money so loaned to the borrower, as 
tending to prove that the sum charged 
was really in the interest of the prin- 
cipal, as a cover for a usurious loan. 
Stein v. Swenson, 49 N.W. 55, 46 Minn. 
360, 24 Am.S.R. 234. 

[ad] Exorbitant price is a circum- 
stance to be considered in determin- 
ing whether a transaction was a bona 
fide sale of property or was intended 
as a cover for usury. Home Bldg. & 
Sav. Ass’n v. Shotwell, 38 S.W.(2d) 
552, 183 Ark. 750. 


32. Andrews v. Pond, 13 Pet. (U. 
S.) 65, 10 L.Ed. 61; Huntsman v. 
Longwell, 4 F.(2d) 105; Thurston v. 
Cornell, 38 N.Y. 281, 7 Transcr.A. 258; 
Jones v. Canady, 15 N.C. 86; Riche- 
son v. Wood, 163 S.E. 339, 158 Va. 269, 
82 A.L.R. 1189. 


33. U.S.—Scott v. Lloyd, 9 Pet. 
418, 9 L.Ed. 178; Huntsman v. Long- 
well, 4 F.(2d) 105; Chase & Baker Co. 
v. National Trust & Credit Co., 215 
F. 633; Ringer v. Virgin Timber Co., 
203) Hool00L- yin sres Canfield 193) ak. 
934) 113) C.CVA. 562) Trev, 1900H. 266; 
and aff sub nom. Houghton y. Burden, 
Son 8. Ot. 491 228 “URS.) 161.) (beni bids 
780]; In re Straschnow, 181 F. 337, 
A Q4NCOLAY 1167. 


Ala.—Sewell v. Nolen Bank, 85 So. 
375, 204 Ala. 98; Corley v. Vizard, 84 
So. 299, 203 Ala. 564. 


Ark.—Home Bldg. & Savy. Ass’n v. 
Shotwell, 38 S.W.(2d) 552, 183 Ark. 
750; Henry v. Union Sawmill Co., 287 
S.W. 203, 171 Ark. 1023; Prickett v. 
Williams, 161 S.W. 1023, 110 Ark. 632; 
Levy v. Brown, 11 Ark. 16. 


Cal.—Ricker vy. Fay Securities Co., 
294 P. 732, 110 Cal.App. 750; Baker 
v. Butcher, 289 P. 236, 106 Cal.App. 
358; Coley v. Wolcott, 284 P. 241, 103 
Cal.App. 140; Van Noy v. Goldberg, 
277 P. 538, 98 Cal.App. 604 [foll Gold- 
berg v. Van Noy, 277 P. 541, 98 Cal. 
App. 796]. 


Ga.—Manget Realty Co. y. Carolina 


‘Realty Co., 150 S.E. 828, 169 Ga. 495; 


Flood vy. Empire Inv. Co., 133 S.E. 
60, 35 Ga.App. 266; McDaniel v. Bank 
of Bethlehem, 95 S.E. 724, 22 Ga.App. 
223; Whilden v. Milledgeville Bank- 
ing Co., 59° S.E. 336, 3 Ga.App. 69. 

Idaho.—Olson vy. Caufield, 182 P. 
527, 32 Idaho 308, 312 [quot Cyc]. 

Ill.— Wilson v. Reed, 262 I11.App. 
230; Aldrich v. Aldrich, 260 Ill.App. 
ABB 


ten contract is usurious on its face. 
hand, incompetent,?7 immaterial,*® or irrelevan 


[§ 302 


The rule comprehends and applies. to 
parol or extrinsic evidence**® even though the con- 
tract or obligation claimed to be usurious is in writ- 
ing and legal on its face,*4 or, according to some,** 


authorities, even though the writ- 
On the other 


$39 


TIowa.—France v. Munro, 115 N.W. 
577, 138 Towa 1,'°19 L.R.ALN.S7 ¥39ai5 


Seekel v. Norman, 32 N.W. 334, 71’ 
Iowa 264. 
La.—Galloway v. Legan, 4 Mart.N. 


S: 167. 

Mass.—Train v. Collins, 2 Pick. 145. 

Minn.—Stein v. Swenson, 49 N.W. 
55, 46 Minn. 360, 24 Am.S.R. 234. 

Miss.—Grayson v. Brooks, 1 So. 
482, 64 Miss. 410; Luckett v. Hen- 
derson, 20 Miss. 334. 

Mo.—Allen v. Newton, 266 S.W. 327, 
219 Mo.App. 74. 

N.Y.—Churchman vy. Lewis, 34 N. 
Y. 444; Mudgett v. Goler, 18 Hun 302; 
Campbell v. Connable, 98 N.Y.S. 231. 

N.C.—Pugh v. Scarboro, 156 S.E. 
149, 200 N.C. 59. 

Or.—Fidelity Sec. Corporation v. 
Brugman, 1°P.(2d) 131, 137 Or..38,'75 


Ae es Oo. 

S.C.—Rainwater v. Bonnette, 149 
S.E. 254, 151 S.C. 474. 

S.D.—Fellows vy. Christensen, 133 
N.W. 814, 28 S.D. 353. 

Tex.—Smith vy. Stevens, 16 S.W. 
986, 81 Tex. 461; Interstate Savings 
& Trust Co. v. Hornsby, (Civ.App.) 


146 S.W. 960; Roberts v. Coffin, 53 S. 
W. 597, 22 Tex.Civ.App. 127. Compare 
F. B. Collins Inv. Co. v. Mills, (Civ. 
App.) 254 S.W. 999 (where an applica- 
tion for a loan, fairly made, consti- 
tuted defendant plaintiff's agent to 
secure the loan, plaintiff may not 
show by parol evidence that the ap- 
plication was a device to evade the 
laws against usury, and that defend- 
ant intended to loan money on his 
own responsibility). 


Va.—Richeson v. Wood, 163 S.E. 
339, 158 Va. 269, 82 A.L.R. 1189. 

Wis.—St. Marie v. Polleys, 1 N.W. 
389, 47 Wis. 67. 

[a] Any other rule (1) would 
make it impossible for the court to 
detect usury in most cases, and ren- 
der the usury acts meaningless. Roa- 
senda v. Zabriske, 18 La. 346. (2) 
“Otherwise the very purpose of the 
law . in forbidding the taking of 
usury under any kind of trick would 
be defeated.” Home Bldg. & Sav. 
Ass’n v. Shotwell, 38 S.W.(2d) 552, 
554, 183 Ark. 750. 


[b] Parol or extrinsic evidence 
concerning true consideration is ad- 
missible. Donahue vy. Casabianea, 162 
A. 763, 109 N.J.Law 425; Bradley v. 
McCutcheon, 161 N.Y.S. 394, 97 Misc. 
412; Richeson v. Wood, 163 S.E. 339, 
158 Va. 269, 82 A.I.R. 1189. 


34. See Evidence § 1627. 


Oi Aldrich y. Aldrich, 260 Ill.App. 

36. Wood v. Angeles Mesa Land 
Co., 7 P.(2d).748, 120 CalvApp. 833k 
Ulvilden v. Sorken, (S.D.) 237 N.W. 
565, 82 A.L.R. 1209. 


37. Gault v. Thurmond, 136 P. 742, 
39 Okl. 678. 


38. Wood v. Angeles Mesa Land 
Co., 7 Pi(2d) 748) 120 ‘CalvApp. 3133 
Farmers’, etc., Nat. Bank v. Lang, 22 
Ee [rev on other grounds 87 N. 


39. King v. Dearing-Orman Mer- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 302-303] 


evidence may and should be excluded. 


Other transactions. 


sons.*! 


eantile Co., 82 So. 627, 17 Ala.App. 
143; Jarvis’ Appeal, 27 Conn. 432; 
Gault v. Thurmond, 136 P. 742, 39 Okl. 
673; Murphy v. Prosser, 165 P. 390, 
96 Wash. 499. 

[a] Evidence which would throw 
no light on the question whether or 
not the transaction between the par- 
ties was tainted with usury is prop- 
erly excluded. Murphy v. Prosser, 
165 P..390, 96 Wash. 499. 


40. HBagle Bank v. Rigney, 33 N. 
Ve (6d3). 
41. Ross v. Ackerman, 46 N.Y. 210; 


Pensacola First Nat. Bank v. Ander- 
son, 67 N.Y.S. 434, 55 App.Div. 570; 
Ottillie v. Wechter, 33 Wis. 252. 


42. McConnell v. Gregory, 91 S.E. 
550, 146 Ga. 475. 


43. McConnell y. Gregory, 91 S.E. 
550, 146 Ga. 475. 


44. Usage of trade see Customs 
and Usages § 38. 


45. Cox vy. Brookshire, 76 N.C. 314. 


oe Hall v. Harper, 6 Tenn.Civ.A. 
47. Planters’ Nat. Bank of .- Vir- 


ginia v. Wysong & Miles Co., 99 S.E. 
199, 177_N.C. 380 [cert den 40 S.Ct. 
13, 250 U.S. 666, 63 L.Ed. 1197, and 
error dism 40 S.Ct. 348, 251 U.S. 568, 
64 L.Ed. 418]. 


[a] Evidence held sufficient to: 
(1) Establish usury. Mortgage Se- 
curities Corporation v. Levy, 11 F. 
(2d) 270; Zadek v. Burnett, 57 So. 
447, 176 Ala. 80; Lee v. Reynolds, 54 
So. 166,170 Ala.. 328+ 4Cammack vw: 
Runyan Creamery, 299 S.W. 1023, 175 
Ark. 601; Capital Loan Co. v. Bell, 
170 S.W. 570, 115 Ark. 606; Jones v. 
Dickerman, 300 P. 135, 114 Cal.Appe 
357; Connor v. Minier, 288 P. 23, 109 
Cal.App. (Supp.) 770; San Joaquin 
Finance Corporation vy. Allen, 283 P. 
117, 102 Cal.App. 400; Rice v. Frank- 
lin Loan & Finance Co., (Colo.) 258 
P. 223; Athens Mut. Ins. Co. v. Evans, 
71 S.E. 892, 1386 Ga. 584; Brown, v. 
Bonds, 54 S.E. 933, 125 Ga. 833; Slo- 
cumb v. Stewart, 51 S.E. 405, 123 Ga. 
360; Beach v. Lattner, 28 S.E. 110, 
101 Ga. 357; Eichberg v. Von Kal- 
stein, 16 S.E. 261, 91 Ga. 67; Winder 
Nat. Bank v. Graham, 144 S.E. 357, 38 
Ga.App. 552; Ryan y. Indiana Loan & 
Finance Corporation, 171 N.E. 812, 91 
Ind.App. 622 [reh den 172 N.E. 550, 91 
Ind. App. 622];.- Train v.. Collins, .2 
Pick. (Mass.) 145; Dalton v. Weber, 
169 N.W. 946, 203 Mich. 455; Pomplun 
v. Hudson, 225 N.W. 115, 177 Minn. 
321; Becker v. Olkon, 223 N.W. 777, 
176. Minn. 427; Wade v. Citizens’ 
State Bank of St. Paul, 206 N.W. 728, 
165 Minn. 396; Keifer v. Nash, 201 N. 
W. 442, 161 Minn. 358; Nelson v. 
Satre, 126 N.W. 399, 111 Minn. 60; 
Widell v. Citizens’ Bank, 116 N.W. 919, 
104 Minn. 510; Phelps v. Mont- 
gomery, 62 N.W. 260, 60 Minn. 303; 
Lukens v. Hazlett, 35 N.W. 265, 37 
Minn. 441; Verdon v. Silvara, 274 S. 
W. 79, 308 Mo. 607; Johnson v. Gray- 
son, 130 S.W. 673, 230 Mo. 380; Bank 
of Willow Springs v. Utterman (Mo. 
App.) 184 S.W. 1171; . Detweiler v. 
Forman, 235 N.W. 330, 120 Neb. 780; 
Sanford v. Hawthorne, 174 N.W. 863, 


Evidence of other, but inde- 
pendent, usurious transactions between the same 
parties is inadmissible,*® as is evidence of contempo- 
raneous usurious loans by plaintiff to other per- 
However, in explanation of other evidence 
introduced, the respective rates of interest charged 
in the transaction in question and another transac- 
tion between the same parties,t? together with the 
connection or distinetion between the two transac- 
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eral. 


103 Neb. 867; Allen v. Dunn, 99 N.W. 
680, 71 Neb. 831; Parsons vy. Babcock, 
58 N.W. 726, 40 Neb. 119; Dellev. 
Oppenheimer, 4 N.W. 51, 9 Neb. 454; 
Ahrens v. Kelly, 105 A. 237, 89 N.J. 
Eq. 586 [aff 101 A. 571, 88 N.J.Eq. 
119]; —Smith vii Hathorn)’ 88> N.Y. 
217 [rev 25 Hun 159]; Pratt v. El- 
kins, 80 N.Y. 198; Gleason v. O’Neill, 
254 N.Y.S. 814, 234 App.Div. 264; 
Laskowitz v. Getzowitz, 207 N.Y.S. 
355, 211 App.Div. 239; In re Baker, 
137 N.Y.S. 530, 77 Mise. 90, 9 Mills 
Surr. 343 [appeal dismissed 140 N.Y. 
S. 1109, 156 App.Div. 885]; Morse v. 
Brown, 162 N.Y.S. 666; Bjorkman v. 
Columbia Wrecking & Fuel Co., 279 P. 
633, 130 Or. 189; Casner v. Hoskins, 
130 P. 55, 64 Or. 254 [aff 128 P. 841, 
64 Or. 254]; Duquesne Bank’s Appeal, 
74 Pa. 426; Lee v. White, (Tex.Civ. 
App.) 171 S.W. 1056; Interstate Sav- 
ings & Trust Co. v. Hornsby, (Tex. 
Civ.App.) 146 S.W. 960; Ruckdeschall 
v.. Seibel, 101, 'S.B. 425,. 126 Va. 359; 
Bayless v. Gordon, 212 P. 169, 123 
Wash. 316. (2) Raise an inference 
and authorize a finding that more than 
the legal rate of interest was orig- 
inally charged or contracted for. 
Hartsfield Co. v. Ray, 157 S.BE. 111, 42 
Ga.App. 637. (3) Support a finding 
that the lender knowingly charged in- 
terest in excess of ten per cent. 
Cornelison v. U. S. Building & Loan 
ASS N° 292 PP.’ 243° 50° Tdaho, Ah) .s¢4) 
Show that the payee knew that inter- 
est added to a new note had been 
compounded at an illegal rate of in- 
terest by a bank cashier, to whom he 
had handed old notes for computation 
of interest. Lewis v. Dunlap, 100 S. 
BH. 170, 112 S.C. 544. (5) Show that 
the purchaser of a mortgage knew 
that it was executed to be sold at usu- 
rious discount. Friend v. Friedman, 
214 N.Y.S. 244, 126 Misc. 654 [aff 218 
N.Y.S. 754]. (6) Show that a con- 
tract was a Missouri contract, al- 
though the note was on a printed 
form, dated “Grafton, Ill.,” for a sum 
made payable at that place. O’Toole 
v. Meysenburg, 251. F. 191,163 -C.C.A. 
347) heert, den..39! S.Ct. 136% 248. U.S: 
533,7/63 L.Hd,,.432],. C7) — Sustain) \a 
finding that the transaction was a 
loan. Wan Vechten v. McGuire, 56 A. 
123, 70 N.J.Law 152 [aff 58 A. 331, 70 
N.J.Law 657]. (8) Show that the 
loan in question was made to a corpo- 
ration as the principal debtor and that 
an individual was only a surety or 
guarantor. Carozza v. Federal Fi- 
nance & Credit Co., 131 A. 332, 149 Md. 
Zoo to VtAndualag ele aeG9) 2 Show, that 
plaintiff's agents who received usuri- 
ous interest from defendant were 
clothed with full authority to act in 
plaintiff’s behalf. Schultz v. Schaf- 
fer, 169 N.Y.S. 129, 102 Misc. 546. 
(10) Show that a loan broker was 
agent of the lender as well as the 
borrower in arranging a_ usurious 
loan. Peter v. Boling, 249 P. 776, 140 
Wash. 466. (11) Show, or justify 
or sustain a finding, that there was 
no usury. McDougall v. Hachmeis- 
ter, 41 S.W.(2d) 1088, 184 Ark. 28, 76 
A.L.R. 1463; Harrell v. Bank of Con- 
way, 280 S.W. 661, 170 Ark. 1193; 
Briant v. Carl-Lee Bros., 249 S.W. 577, 
158 Ark. 62; Simpson vy. Montgomery 
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tions,*® may be shown in evidence. 


Habit or custom.‘+4 
tom of a party to loan money at usurious rates of 
interest is not admissible*® unless it relates to, or 
is connected with, the transaction in issue.*® 


[§ 303] c. Weight and Sufficiency—(1) In Gen- — 
To establish usury, the essential elements 
thereof must be proved by evidence which is suffi- 
eient*” to measure up to the degree or quantum of. 


Evidence of the habit or eus- 


County Bank, 200 S.W. 809, 132 Ark. 


95; Vandeventer v. Smith, 186 S.W. 
59, 123 Ark. 612; Smith v. Mack, 151 
S.W. 4381, 105 Ark. 653; Lloyd v. 


Girola Bros., 300 P. 889, 114 Cal.App. 
725; Nash v. People’s Loan & Realty 
Co., 105 S.E. 641, 151 Ga. 40; Burnett 
v. Lewis, 150 S.E. 462, 40 Ga.App. 525; 
Security State Bank of Waterville v. 
Farmer, 222 N.W. 278, 175 Minn. 560; 
Pleason Realty & Investment Co. v. 
Kleinman, 206 N.W. 645, 165 Minn. 
342; Strickland v. First State Bank 
of Balaton, 202 N.W. 727, 162 Minn. 
309; Bahl v. Miles, 6 S.W.(2d) 661, 
222 Mo.App. 984; Bayliss v. Cock- 
croft, 81 N.Y. 363 [aff 8 N.Y.Wkly. 
Dig. 153]; Halsey v. Winant, 251 N. 
Y.S. 81, 233 App.Div. 103 [rev on other 
grounds 180 N.B. 253, 258 N.Y. 512, 
motion den 182 N.E. 165, 259 N.Y. 525, 
motion den 182 N.E. 182, 259 N.Y. 562, 
cert den 53 S.Ct. 20, motion den 180 N. 
E. 338, 258 N.Y. 574]; Westrope v. 
Abbott, 133 S.E. 465, 134-S.c. 502; 
Becker v. Maillot, (Tex.Civ.App.) 19 
S.W.(2d) 919. (12) Show that there 
was no intention to exact usury or 
charge illegal interest. Temple v. 
Hamilton, 11 S.W.(2d) 465, 178 Ark. 
355; James v. Le Grande, 162 S.W. 
1095, 110 Ark. 632. (13) Sustain a 
finding that a payee-mortgagee who 
had left a note with a bank for collec- 
tion had not “knowingly received” nor 
charged compound interest greater 
than allowed by statute. Patrick v. 
Bisbee, (Idaho) 15 P.(2d) 730. (14) 
Warrant or support a finding of a set- 
tlement. Eades v. Parette, 10 S.W. 
(2d) 354, 178 Ark. 1199; Rose v. 
O’Keefe, (Tex.Commn.App.) 39 S.W. 
(2d) 877 [rev (Civ.App.) O’Keefe v. 
Rose, 23 S.W.(2d) 542]; Rushing v. 
Citizens’ Nat. Bank of Plainview, 
(Tex.Civ.App.) 162 S.W. 460. 


[b] Evidence held insufficient to: 
(1) Show usury. In re Canfield, 193 
F. 984, 113 C.C.A. 562 [rev 190 F. 266, 
and aff sub nom. Houghton v. Burden, 
33) S.Ct. 1491, 228» US:9161;..57 Tend: 
780]; Klein y. Title Guaranty & Sure- 
ty Co., 166 F. 365 [aff 178 F. 689, 102 
C.C.A. 189, 29 L.R.A.N.S. 620]; Boyd 
v. Dent, 113 So. 11, 216 Ala. 171; Com- 
mercial Credit Co. v. Tarwater, 110 So. 
39, 215 Ala. 123, 48 A.L.R. 1437; Cain 
v. Stacy, 225 S.W. 18, 146 Ark. 55: 
Blackburn v. Thompson, 193 S.W. 74, 
127 Ark. 438; Chambers v. Cunning- 
ham, 184 S.W. 49, 122 Ark. 590; Equi- 
table Mortg. Co. v. Watson, 43 S.E. 49, 
116 Ga. 679; Stewart v. Automobile 
Financing, 165 S.E. 287, 45 Ga.App. 
466; Wilson v. Reed, 262 Ill.App. 230; 
Brand v. Rueter, 200 Ill.App. 42; At- 
las Securities Co. v. Copeland, 260 P. 
659, 124 Kan. 398; Bankers’ Trust Co. 
of Detroit v. Cowhey, 220 N.W. 732, 
243 Mich. 353; Badalow v. Bogosoff, 
200 N.W. 947, 229 Mich. 299; Ruel v. 
Washburne, 171 N.W. 378, 205 Mich. 
509; Clausen y. Salhus, 241 N.W. 56, 
185 Minn. 40; De Gruchy vy. Wilscot 
Land Co., 159 A. 164, 110 N.J.Eq. 80; 
Norton v. Nathanson, 97 A. 166, 85 N. 
J.Eq. 409 [aff 99 A. 1070, 86 N.J.Eq. 
433, 99 A. 1071, 86 N.J.Eq. 434, 435]; 
Marsh vy. Vanness, 74 A. 47, 75 N.J. 
Eq. 607; Rowland v. Rowland, 40 N. 
J,Eq. 281; Sperling v. Babian, 236 N. 
Y.S. 643, 227 App.Div. 53; Quale v, 
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proof required.‘ 


same as in other eivil actions. 


dence is scrutinized with more strictness,°? 


of the judicial statements on this 
that a somewhat higher standard 


plied,°* than in ordinary civil actions, especially 
where the governing constitutional or statutory pro- 
vision forfeits both principal and interest.°* 
variously stated that, to establish usury, it is neces- 
sary and sufficient to prove it by a fair preponder- 
ance of the evidence,®® a clear preponderance of the 
evidence,°® a clear and satisfactory preponderance’ 


MecDaniels, 217 N.Y.S. 22, 127. Misc. 
p11; Brown v. Jones, 152 N.Y.S. 571, 
89 Misc. 538; Gens v. Blinder, 137 N. 
WS) 868" Reich.v.. Cochran;.1'02) INsYz 
S: $20) paftet24Nrv.s. lei, 139) Apps 
Div.. 9381 (aff 94 N.E. 1080, 201 N.Y. 
450 [reh den 96 N.E. 1128, 203 N.Y. 
547])1; First State Bank of Webb 
City v. Brooks) -260'P. 02,4127 Ok: 
220; McNeal v. Herring, 152 S.E. 189, 
155, S'C. 187; Perry “v..Mabus}- (S:C.) 
126 S.E. 487; Gibson v. Hicks, (Tex. 
Civ.App.) 47 S.W.(2d) 691; Arm- 
strong v. City Nat. Bank of Galveston, 
(Tex.Civ.App.) 16 S.W. ee 954 [cert 
den) 50.S:.Ct. 333,281 U.S.4.730,174 Td: 
1152]; Brown v. Johnson, 134 P90; 
43 Utah 1, 46 L.R.B.N.S. 1157, Ann. 
Cas.1916C 321; Friedman v. Wiscon- 
sin Acceptance Corporation, 210 N.W. 
SoH LO ZWASstOS pode ALR, ToS.» (C2) 
Show that the lender had the unlaw- 
ful intent to extort usury. Cobb v. 
Hartenstein, 152 P. 424, 47 Utah 174. 
(3) Show that the mortgagee re- 
fused payment of the amount ten- 
dered by the mortgagor for the pur- 
pose of collecting usurious interest. 
McNeal v. Herring, 152 S.E. 189, 155 
S.C. 187. (4) Overcome a recital in 
a sale-agency contract that the mak- 
ing of a loan was a part of the con- 
sideration therefor. Richeson  v. 
Wood, 163 S.B. 339, 158 Va. 269, 82 A. 
L.R. 1189. (5) Sustain defense of 
particular expenditure by the lender 
for the benefit of the borrower. Voi- 
sin v. Morales, 127 So. 758, 13 La.App. 
318. (6) Show waiver of defense of 
usury. Hogan v. Hester Inv. Co., 241 
N.W. 881, 257 Mich. 627. 


48. De Gruchy vy. Wilscot Land 
Co., 159 A, 164, 110 N.J.Eq. 80; Girard 
Trust Co. v. Kitsee, 82 Pa.Super. 277. 


49. U.S.—Medical Arts Bldg. Co. 
v. Southern Finance & Development 
Co:, 29. F.(2a) 969. 


Ill.— Boylston v. Bain, 90 Ill. 2838. 


Mich.—Domboorajian v. Woodruff, 
214 NeWe 1118, 239 sMich,. 1. 


Minn.—-Hass v. Camp, 42 N.W. 20, 
40 Minn. 329. 


N.J.—De Gruchy v. Wilscot Land 
Co., 159 A. 164, 110 N.J.Eq. 80. 


Or.—Poppleton v. Nelson, 7 P. 492, 
12 Or. 349. 


[a] Evidence consistent with ab- 
sence of usury.—Usury is not estab- 
lished, where the evidence is as con- 
sistent with its absence as with its 
presence. Stillman v. Northrup, 17 N. 
BH. 379, 109 N.Y. 4738, 16 N.Y.St. 417; 
Silverman vy. Katz, 120 N.Y.S. 790. 


50. Badalow v. Bogosoff, 200 N.W. 
947, 229 Mich. 299; Clutch v. Ebright, 
27 Ohio. Gi. A. 251, 253° [quot. Cyc, and 
dist Boone v. Andrews, 10 Ohio Cir.Ct. 
N.S. 377]; Nunn v. Bird, 59 P. 808, 36 
Or. 515; Sajo v. Gustilo, 48 Philip- 
pine 451. 

[a] Other statements explained.— 


Generally speaking, a preponder- 
ance of the evidence is necessary*® and sufficient,”° 
the degree of proof required in usury cases being the 
However, the evi- 


USURY 


absence,°**® clear 


and some 
subject indicate 
of proof is ap- 


able certainty®® 
Lis 
be prepared to 


While usury must be clearly estab- 
lished, “this means no more than by 
a preponderance of the evidence.” <A 
clear preponderance of the evidence is 
not required. Badalow v. Bogosoff, 
200 N.W. 947, 229 Mich. 299, 301. 


51. Dickinson-Reed-Randerson Co. 
v. Stroupe, 275 S.W. 520, 169 Ark. 
2b Mass lyeCamip,; 42. INSWs, 020; =40 
Minn. 329; Lukens v. Hazlett, 35 N. 
W. 265, 37 Minn. 441; Nunn v. Bird, 
59 P. 808, 36 Or. 515. 


Degree of proof in civil actions gen- 
erally see Evidence §§ 1730-1762. 


52. )} Temple iv. Dawiswei3e2 NiiW. 257, 
115 Minn, 328. 


[a] Scrutiny with utmost care.— 
“Where usury is involved the conse- 
quences are so drastic that triers of 
fact are required to scrutinize the 
evidence with the utmost care.” Ho- 
bart v. Michaud, 219 N.W. 878, 174 
Minn. 474, 478. 


53. See infra text and notes 56- 
655169 


54. Hogan v. Thompson, (Ark.) 54 
S.W.(2d) 303; Citizens’ Bank v. Mur- 
phy, 102 S.W. 697, 83 Ark. 31; Temple 
VaeDavislis2 INU, o2iot,o bib: Minns 32:8. 
Yellow Medicine County Bank v. Cook, 
63 N.W. 1093, 61 Minn. 452. 


55. Hogan v. Thompson, (Ark.) 54 
S.W.(2d) 303; Dickinson-Reed-Rander- 
son Co. v. Stroupe, 275 S.W. 520, 169 
Ark. 277; Hobart v. Michaud, 219 N. 
W. 878, 174 Minn. 474; Temple v. 
Davis, 132 N.W. 257, 115 Minn, 328; 
Phelps v. Montgomery, 62 N.W. 260, 
60 Minn. 303; Lukens v. Hazlett, 35 
N.W. 265, 37 Minn. 441. 


56. Bauer v. Wade, 282 S.W. 359, 
170 Ark. 1020; Hollan v. American 
Bank of Commerce & Trust Co., 252 
S.W. 359, 159 Ark. 141. 


57. Ruckdeschall v. Seibel, 101 S. 
E. 425, 126 Va. 359; Hvans v. Rice, 30 
S.E. 463, 96 Va. 50; Ware v. Bankers’ 


Loan, etc., Co., 29 S.EH.°744, 95 Va. 680, 
64 Am.S.R. 826. 
58. Empire Trust Co. v. Coleman, 


147 N.Y.S. 740, 85 Mise. 312 [mod on 
other grounds 151 N.Y.S. 1114, 167 
App.Div. 912 (aff 118 N.E. 1057)]. 


Presumption see supra § 298. 


59. Grannis v. Stevens, 111 N.E. 
263, 216 N.Y. 583 [aff 142 N.Y.S. 835, 
157 App.Div. 561, and reh den 112 N.E. 
1060, 217 N.Y. 664]. 


60. Van Wyck v. Watters, 81 N.Y. 
852 [afiele diuni 209)% 


61.) “Ine re Wlia, 9233 R. 476" In re 
Fishel, Nessler & Co., 192 EF. 412; 
Fleming v. Laws, 191 F. 288, 112 C.C. 
A. 27 [rev 177 F. 450]; Simpson vy. 
Smith Sav. Soc., 12 S.W.(2d) 890, 178 
Ark. 921; Rosenstein v. Fox, 44 N.E. 
1027, 150 N.Y. 354;. White v. Ben- 
jamin, 33 N.EH. 1037, 138 N.Y. 623 
mem; Dermott v. Carter, 144 S.E. 602, 
Si Viaw Sie 


log 
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of the evidence,®? a preponderance of the evidence 
sufficiently strong to rebut the presumption of its 


evidence,®® satisfactory evidence,®® 


clear and satisfactory evidence,®! clear and cogent 
evidence,®” or clear and convineing evidence.®? Fur- 
thermore, it is stated in some cases that usury must 
be strictly** or clearly®® proved, while in other cases 
it is stated that usury must be proved with reason- 


or clearness.®? Another statement 


is that one who charges usury against another should 


abundantly make proof thereof.%® 


In a limited number of decisions it has been held or 
said that the defense of usury must be sustained by 
such a preponderance of evidence as establishes the 


[a] Intent to knowingly take ex- 
cessive interest must be proved by 
clear and satisfactory evidence. 


American Farm Mortg. Co. v. Ingra- 
ham, 297 S.W. 1039, 174 Ark. 578. 

[b] Defense by executor.—The de- 
fense of usury should be made out by 
very clear and satisfactory evidence, 
where an executor sets it up as a de- 
fense to a claim of the estate against 
himself. Matter of Consalus, 95 N.Y. 
340, 19 N.Y.Wkly.Dig. 1 [aff 14 N.Y. 
Wkly.Dig. 92]. 

62. Coast Finance Corporation v. 
Ira F, Powers Furniture Co., 209 P. 
614, 105 Or. 339, 24 A.L.R. 855. 

63. Tobin v. Neuman, (Mo.App.) 
271 S.W. 842; Rosenblum vy. Gomoll, 
173 P. 2438, 52 Utah 206. 


64. Fellows v. Longyor, 
324 [aff 23 Hun 524]; Brown v. Jones, 
152 N.Y.S. 571, 89 Misc. 538; Savage, 
Cc. J., in Marvin yv. Feeter, 8 Wend. (N. 
Y.) 533; Ward’s Adm’r v. Cornett, 22 
S.M. 494,99 Vas 676.0 49. RVAn bb 0: 


[a] After death of lender.—Strict- 
er proof will be required of usury in 
a loan made by one deceased than if 
the lender were present in court to 
defend the transaction. Robbins v. 
Legg, 83 N.W. 379, 80 Minn. 419. 


65. Ark.—Hollan Vv. American 
Bank of Commerce & Trust Co., 252 S. 
W359; Woo Arik 4a" 


Mass.—Hopkins vy. Flower, 152 N. 
BE. 635 (stating rule obtaining in New 
@Vork). 

Mo.—General Motors Acceptance 
Corporation v. Weinrich, 262 S.W. 425, 
218 Mo.App. 68. 


N.J.—De Gruchy v. Wilscot Land 
Co., 159 A. 164, 110 N.J.Eq. 80; Bro- 
lasky v. Miller, 8 N.J.Eq. 789. 


N.Y.—Donlin v. Carlow, 200 N.Y.S. 
339, 120 Misc. 698. 


[a] Intent to exact usurious in- 
terest must be clearly shown. Hogan 
v. Thompson, (Ark.) 54 S.W.(2d) 308. 


[b] Right to exemption from the 
general usury laws claimed by the 
lender must be clearly proved by him. 
Sexton v. Home F. Ins. Co., 54 N.Y. 
S. 862, 35 App.Div. 170. 


66. Idaho.—Olson v. Caufield, 182 
P. 527, 32 Idaho 308, 312 [quot Cyc]. 


Ky.—W oolfolk v. Thomas, 174 S.W. 
739, 164 Ky. 48. 

N.Y.—White v. Benjamin, 33 N.E. 
HOSTS Ss UNeY. 62:3) 

Philippine.—Garcia v. 
Philippine 257. 

Porto Rico.—Rivera v. Brignoni, 17 
Porto Rico 1157. 

67. Cobe v. Guyer, 86 N.E. 1071, 
237 Ill. 516 {aff 139 Ill.App. 592]. 
68. Epstein v. Colyer, 133 A. 756, 
N.J.Eq. 692. 


DINE 


Motias, 49 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 303-305] 


truth of the allegations on which it depends beyond 
but in other decisions it is 
held that usury need not be proved or established be- 
yond a reasonable doubt*® or with the strictness .re- 
quired to support a criminal charge.“ 
usury, to be available, must be proven plainly,’ 
definitely,** positively’* and affirmatively ;7° 
dence which creates in the mind nothing further than 
a mere surmise, suspicion, conjecture, or a vague, 
doubtful or uncertain inference,’® or which is in- 
trinsically improbable,7’ is insufficient. 


[§ 304] (2) Obligation for Greater Sum Than 
The fact that the 
lender took the note or other obligation of the, bor- 
rower for an amount in excess of the sum actually 
loaned is evidence tending to prove usury,’® and, 


a reasonable doubt;°® 


Loaned or Due—(a) In General. 


69. Wood v. Babbitt, 149 F. 818; 
Norton v. Nathanson, 97 A. 166, 85 N. 
J.Eq. 409 [aff 99 A. 1070, 86 N.J.Eq. 
433, and 99 A. 1071, 86 N.J.Eq. 435]; 
Berdan v. School Dist. No. 38, 21 A. 
40, 47 N.J.Eq. 8 [aff 24 A. 130, 48 N. 
J.Eq. 309]; Taylor v. Morris, 22 N. 
J.Bq. 606 [aff 22 N.J.Eq. 438]; Con- 
over v. Van Mater, 18 N.J.Eq. 481; 
Barcalow v. Sanderson, 17 N.J.Eq. 
460; New Jersey Patent Tanning Co. 
v. Turner, 14 N.J.Eq. 326. 


“The facts necessary to constitute 
it [usury] must be clearly estab- 
lished beyond reasonable doubt by the 
decided preponderance of evidence.” 
Norton v. Nathanson, 97 A. 166, 85 N. 
J. Eq. 409, 413 [aff 99 A. 1070, 86 N.J. 
Eq. 433, and 99 A. 1071, 86 N.J.Eq. 
434, 435]. 

70. Badalow v. Bogosoff, 200 N.W. 
947, 229 Mich. 299; Cobb v. Harten- 
stein, 152 P. 424, 47 Utah 174; Ruck- 
deschall v. Seibel, 101 S.E. 425, 126 
Va. 359; Evans v. Rice, 30 S.E. 463, 
96 Va. 50 [disappr Ward v. Cornett, 
22 S.E. 494, 91 Va. 676, 49 L.R.A. 550; 
Brockenbrough vy. Spindle, 17 Gratt. 
(58 Va.) 21). 

71. Phelps v. Montgomery, 62 N. 
W. 260, 60 Minn. 303; Wheatley v. 
Waldo, 36 Vt. 237. 


72. Farrell v. Kirkwood, 139 P. 110, 
69 Or. 413. 
73. Simon v. South End Cleaners & 


Dyers, 246 Ill.App. 14. 


74. Blackburn v. Thompson, 193 S. 
W. 74, 127 Ark. 438; Farrell v. Kirk- 
wood, 139 P. 110, 69 Or. 413. 


75. Baker v. Butcher, 289 P. 236, 
106 Cal.App. 358; Van Noy v. Gold- 
berg, 277 P. 538, 98 Cal.App. 604 [foll 
277 P. 541, 98 Cal.App. 796]. 


76. U.S.—M. Lowenstein & Sons 
v. British-American Mfg. Co., 7 F. 
(2d) 51 [rev 300 F. 853]; In re Sam- 
uel Wilde’s Sons, 133 F. 562 [aff 144 F. 
OT2. TosC.CrA. 601). 


Ala.—Nance v. Gray, 38 So. 916, 143 
Ala. 234. 


Ark.—Leonhard v. Flood, 56 S.W. 
781, 68 Ark. 162; Brakefield v. Hal- 
pern, 15 S.W. 190, 55 Ark. 265. 


Ga.—Equitable Mortg. Co. v. Wat- 
son, 46 S.E. 440, 119 Ga. 280; Equita- 
ble Mortg. Co. v. Watson, 43 S.H. 49, 
116 Ga. 679; Finney v. Equitable 
Mortg. Co., 36 S.E. 461, 111 Ga. 108. 


Idaho.—Olson v. Caufield, 182 P. 
527, 32 Idaho 308, 312 [quot Cyc]. 


Tll.— Garlick v. Mutual, Loan, etc., 
Assoc., 86 N.E. 236, 236 Ill. 232 [aff 
139 Ill.App. 448]; Clemens v. Crane, 
84 N.B. 884, 234 Ill. 215 [aff 135 Ill. 
App. 68]. 

Ind.T.—Carder v. Wallace, 61 S.W. 
988, 3 Ind.T. 508. 


Iowa.—Marshalltown Nat. 


First 


USURY 


At any rate, 


evil- 


Bank v. Bonawitz, 47 Iowa 322; Shaw 


v. Ingersoll, 35 Iowa 277. 


Ky.—-Ludlow v. Ludlow, etc., Coal 
Co.; 66: "Siw: 615, 23 Ky... (1815. 


iA ee Oa, v. Hardesty, 16 Md. 


Mass.—Hopkins v. Flower, 152 N.E. 
635 (stating New York rule). 


Mich.—Gay v. Berkey, 100 N.W. 
920, 187 Mich. 658. 


Minn.—Dickson v. St. Paul, 117 N. 
We 7426; 105. Minn. ~ 165); . Barry: *v. 
Paranto, 106 N.W. 911, 97 Minn. 265; 
Hagen v. Barnes, 99 N.W. 415, 92 
Minn. 128; Hass v. Camp, 42 N.W. 20, 
40 Minn. 329. 


Neb.—Leonard v. Cox, 7 N.W. 289, 
10 Neb. 541; Farm Land Co. v. St. 
Raynor, 97 N.W. 3380, 5 Neb. (Un- 
off.) 89; Wagoner y. Landon, 95 N.W. 
496, 1 Neb. (Unoff.) 38. 


N.J.—De Gruchy v. Wilscot Land 
Col, 159-A551 64,110 NJ. Bq. 80; “Nor- 
ton v. Nathanson, 97 A. 166, 85 N.J. 
Eq. 409 [aff 99 A. 1070, 86 N.J.Eq. 
433, 99 A. 1071, 86 N.J.Eq. 435]; 
Marsh v. Vanness, 74 A. 47, 75 N.J. 
Hq. 607; > Short Vv. “Post; 42) “A\ 569; 
58 N.J.Eq. 130; Homeopathic Mut. L. 
Ins. Co. v. Crane, 25 N.J.Eq. 418 [aff 
27 N.J.Eq. 484]; Morris v. Taylor, 22 
NJ bg.. 438-- [aff 225N- J Bq: 6067); 
Brolasky v. Miller, 8 N.J.Eq. 789. 


N.Y.—Rosenstein v. Fox, 44 N.E. 
L027; 150 IN. Yo 3545 “Whitet v. Bens 
jamin, oo Ne. £037, 138 7 N.Y... 623) 
Vosburgh v. Diefendorf, 23 N.E. 801, 
119 N.Y. 357, 16 Am.S.R. 836; Bald- 
win v. Doying, 21 N.E. 1007, 114 N.Y. 
452: Stillman v. Northrup, 17 N.E. 
379, 109 N.Y. 473; Matter of Consalus, 
95 N.Y. 340; Bayliss v. Cockcroft, 81 
N.Y. 363; Guardian Mut. L. Ins. Co. 
v. Kashaw, 66 N.Y. 544 [rev 3 Hun 
616]; Robinson v. Miller, 206 N.Y.S. 
248, 2210 A pDLDI ve 4004 a ReLrehe ive 
Cochran, 102 N.Y.S. 827 [aff 124 N.Y. 
S. 1127, 139 App.Div. 931 (aff 94 N.E. 
10805, 201. N.Y.) 450," 25 Ney. Civ. Proc: 
N.S. 151 [rearg den 96 N.E. 1128, 203 
N.Y. 547])]; Culver v. Pullman, 12 
N.Y.S. 6638, 59 Hun 615; Brumley v. 
Robinson, 200 N.Y.S. 460, 120 Misc. 
799: Donlin v. Carlow, 200 N.Y.S. 339, 
120 Misc. 698; Raphael v. Margolies, 
85 N.Y.S. 392, 42 Misc. 204; Cohen v. 
Waldron, 40 N.Y.S. 31, 17 Mise. 639; 
Brinckerhoff v. Foote, Hoffm. 291. 

Or.—Coast Finance Corporation v. 
Ira F. Powers Furniture Co., 209 P. 
614, 105 Or. 339, 24 A.L.R. 855; Su- 
jette v. Wilson, 11 P. 267, 13 Or. 514. 


S.C.—Moffat v. McDowall, 6 S.C.Eq. 
434. 

Tex.—American Mut. Bldg., etc., 
Assoc. v. Harn, (Civ.App.) 62 S.W. 
74 [rev on other grounds in 65 S.W. 
176, 95 Tex. 79]; Cole v. Horton, (Civ. 
App.) 61 S.W. 503. 

Viee—stark Bank vy. U.S: Lottery. 
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while it is not conclusive,7® it may be sufficient in 
the absence of a satisfactory explanation.*®° 
ever, the mere fact that a renewal obligation is tak- 
en for a larger sum than was due-on the original 
is not sufficient evidence of usury.*+ 


[§ 305] (b) Excess Paid as Bonus or Commission. 
When the lender sets up as consideration for the 
excess of the obligation taken above the sum paid 
to the borrower a bonus or commission paid for serv- 
ices rendered to the borrower in connection with the 
loan, a finding of usury will not be disturbed if the 
evidence fails to show that the transaction was in 
good faith®? or if it shows that the alleged bonus or 
commission was a subterfuge**® and attempt to evade 
the usury statute** and was in fact intended to be 
compensation for the use of the money loaned.** 


How- 


Co., 34 Vt. 144. 


Va.—Evans v. Rice, 30 S.E. 463, 
96 Va. 50; Gimmi v. Cullen, 20 Gratt. 
(61 Va.) 439. 

[a] Where opposite conclusion can 
be reasonably reached, ustry will not 
be inferred. Hagan v. Thompson, 
(Ark.) 54 S.W.(2d) 303; Simpson v. 
Smith Sav. Soc., 12 S.W.(2d) 890, 178 
Ark. 921; Cammack v. Runyan 
Creamery, 299 S.W. 1023, 175 Ark. 601; 
eee v. Steel, 121 S.W. 754, 91 Ark. 


[a] Necessity of proof.—Before an 
inference can be drawn that a cor- 
porate form was used to conceal a 
usurious transaction with an individ- 
ual, there must be proof that there 
was an individual transaction which 
the parties might desire to conceal. 
Jenkins v. Moyse, 172 N.E. 521, 254 
INNA) Bakes 


77. Yellow Medicine County Bank 
v. Cook, 63 N.W. 1093, 61 Minn. 452. 

78. Greer v. Davis, 5 S.W.(2d) 742, 
177 Ark. 55; Contino v. Turello, 126 
A. 725, 101 Conn. 555; McGehee v. 
Petree, 141 S.E. 206, 165 Ga. 492; Su- 
ber v. Johnson, 166 S.E. 65, 45 Ga.App. 
743; Werring v. Crawford, 91 S.E. 
1061, 19 Ga.App. 701. 


79. Contino v. Turello, 126 A. 725, 
101 Conn. 555; De Vito v. Freberg, 
108 A. 547, 94 Conn. 145. 


80. Contino v. Turello, 126 A. 725, 
101 Conn. 555; Lobdell v. Williams, 
255 Ill.App. 489; Holmen vy. Rugland, 
49 N.W. 185, 46 Minn. 400; Egbert v. 
Peters, 29 N.W. 134, 35 Minn. 312. 


81. Faulkner v. McNeil, 29 N.Y.S. 
551, 78 Hun 505; Morrison y. Verdinal, 
5 N.Y.S. 606,°53 Hun 63 [aff 27 NB. 
410)> 126 SON Yoo 63043 ua llimani sy. 
PP oeue, 18 N.Y.S. 207, 60 N.Y.Super. 
,_ 82. Ark.—Humphrey v. McCauley, 
VE Swe 7135905 Ark. 143; 


Ga.—Henry v. McAllister, 
66, 93 Ga. 667. 


Minn.—Dade v. Spalding, 54 N.W. 
591, 52 Minn. 356; Cow'es v. Canfield, 
52 N.W. 135, 49 Minn. 496. 


N.C.—Savings Loan & Trust Co. v. 
Yokley, 94 S.B. 102, 174 N.C. 5738. 


Wis.—Dayton vy. Dearholt, 55 N.W. 
147, 85 Wis. 151. 


83. Habach v. Johnson, 201 S.W. 
286, 132 Ark. 374. 


84. Robinson, Thieme & Morris v. 
Whittier, 191 P. 763, 112 Wash. 6. 


85. Haweis v. Baddour, 9 P.(2d) 
235, 121 Cal.App. 437; Hirsh v. Arnold, 
148 N.E. 882, 318 Ill. 28; Drew v. 
Skeena Lumber Co., 230 N.W. 819, 180 
Minn. 358, 70 A.L.R. 353; Silverstein 
v. Taubenkimmel, 205 N.Y.S. 241, 209 ~ 
App.Div. 710. 


20 S.E. 
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On the other hand, a bonus or commission does not 
authorize a finding of usury where the evidence dis- 
closes that the bonus or commission was paid or 
agreed to be paid, not for the loan or forbearance 
of money, but for a valid independent considera- 
tion’® or on the happening of an independent con- 
tingency*’ or where the eviderice shows that the 
lender received no benefit from the payment of the 
bonus or commission to a broker or agent** who is 
not proved to be the agent of the lender.*® 
ticular cases, the evidence may be insufficient to show 


867. Cali—On: AswGraybeal, Co: pv: 
Gook, 295 P: 1088, 111 _Cal.App. 518; 
Lamb v. Herndon, 275 P. 503, 97 Cal. 
App. 193. 

Minn.—Hobart v. Michaud, 219 N. 
W. 878, 174 Minn. 474; Bowman v. 
Kohlhase, 211 N.W. 828, 170 Minn. 8. 

N.J.—Berdan v. School Dist. No. 
38, 21 A. 40, 47 N.J.Eq. 8 [aff 24 A. 
130, 48 N.J.Eq. 309]; Taylor v. Morris, 
22 N.J.Eq. 606. ‘ 


Utah.—Fisher v. Adamson, 
351, 47 Utah 3. 

Va.—Keagy v. Trout, 7 S.H. 329, 85 
Va. 300. 

Wash.—Murphy v. Prosser, 165 P. 
390, 96 Wash. 499; Washington Fire 
Ins. Co. v. Maple Valley Lumber Co., 
138 ©. 553, 77 Wash. 686. 


{a] Bonus for paying off judg- 
ment.—Usury is not proved by show- 
ing that the debtor paid a bonus to 
induce the lender to pay off a judg- 
ment and take an assignment when 
other evidence shows that the sum 
received under the judgment when 
added to the bonus does not exceed 
the sum advanced. Bréstle v. Me- 
ative, -09)Pa.. A Liz:. 


87. Briant v. Carl-Lee Bros., 
S.W. 577, 158 Ark. 62. 


8s. Hobart v. Michaud, 219 N.W. 
878, 174 Minn. 474; Guardian Mut. L. 
Ins. Co. v. Kashaw, 66 N.Y. 544; Was- 
serman yv. Trier, 9 N.Y.St. 225 [aff 21 
N.E. 1118, 115 N.Y. 649]; Rivera v. 
Brignoni, 17 Porto Rico 1157. 


[a] Evidence held insufficient to 
show that the lender’s agent: (1) 
Took a fee for himself without the 
knowledge or consent of his princi- 
pal. Freedman vy. Katz, 224 N.W. 325, 
246 Mich. 296. (2) Exacted a com- 
mission for his own benefit alone and 
not for the benefit of his principal. 
Dalton v. Weber, 169 N.W. 946, 203 
Mich. 455.. 


89. Whaley v. American Freehold 
Land-Mortg. Co., 74 F. 73, 20 C.C.A. 
S06 alate 63, EF.) 74345 4 McAleese. v. 
Goodwins, 69 H. 759, »16.°C.CloAr S875 
Equitable Mortg. Co. v. Craft, 58 F. 
613; Pang Chew v. Kealakai, 21 Ha- 
waii 386; Munzer v. Hillabrant, 195 
Tll.App. 637. 


[al Evidence held sufficient to 
show that an alleged agent who re- 
ceived a bonus or commission for ne- 
gotiating or procuring a loan was: 
(1) An agent of, or acting for, the bor- 
rower. Sumpter v. Hot Springs Sav- 
ings, Trust & Guaranty Co., 189 S. 
W. 854, 126 Ark. 155; Hobart v. Mi- 
chaud, 219 N.W. 878, 174 Minn. 474. 
(2) A broker and not a general agent 
of the lender. Woodruff v. Jordan, 
182 Ill.App. 217. (3) An agent of, or 
acting for, the lender. McHenry vy. 
Vaught, 234 S.W. 995, 150 Ark. 612; 
New York Mortg. Co. v. Garfinkle, 
179. N.H. 33, 258 N.Y. 5. (4) The ac- 
tual lender. Deming Iny. Co. v. Gid- 
dens, (Tex.Civ.App.) 41 S.W.(2d) 260. 


[b] Evidence held insufficient to 
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Face. 
cover usury.®? 
In par- 


show that the person who procured 
a loan -and received a commission 
therefor, was the real lender. Lynn 
v. McCue, 147 P. 808, 94 Kan. 761 [reh 
den 150 P. 523, 96 Kan. 114]. 

90. Hurt v. Crystal Ice & Cold 
Storage Co., 286 S.W. 1055, 215 Ky. 
739; Gerasimos v. Detroit Life Ins. 
Co., 204 N.W. 705, 281 Mich. 653. 


91. 
ber Corn 7 
(i 

92. Omaha Hotel Co. v. Wade, 97 
GUiSr es 24S ee ds e917 MOO Gyiaev.. 
Hawkins, 25 Ark. 191; Wetter v. Har- 


Margosian v. Hammond Lum- 
Pi(@2da)~ 198, 119 .€al. App. 


desty, 16) Md. is Orr yer Wacey, 02 
Dougi. (Mich.) 230. 
[a] Suspicious circumstances.— 


The fact that a sale of property is 
made under suspicious circumstances 
will not alone, in the absence of evi- 
dence that it is a loan, justify a find- 
ing that it is a cover for usury. Vail 
v. Heustis, 14 Ind. 607; West v. 
Belches, 5 Munf. (19 Va.) 187. 


[b] Evidence held insufficient to 
show that: (1) A sale and resale were 
in fact a loan and usurious. Stark vy. 
Bauer Cooperage Co., 3 F.(2d) 214 
[cert den 45 S.Ct. 464, 267 U.S. 604, 
69 L.Ed. 809]; Baker vy. Orr, 53 So. 
1006, 169 Ala. 665; Powers v. Wal- 
rath, 235 Ill.App. 180. (2) Plaintiff 
sold certain property to defendants. 
Herzer v. Lee, (Cal.App.) 189 P. 493. 
(3) Certain property was sold on the 
basis of a time price with no interest 
charged. Talley v. Commercial Credit 
Co. of Georgia, 147 S.E. 175, 39 Ga. 
App. 297. (4) A transaction consist- 
ing of a sale on credit was intend- 
ed aS a cover for a _ loan. Che- 
airs v. McDermott Motor Co., 2 S. 
WW (2G ye aL Spee Lt aA Kc ot dd 2 Ge) Cy) 
The difference between the cash sales 
price and the time sales price of an 
automobile was stipulated to be in- 
terest. Ricker v. Fay Securities Co., 
294 >P. 132, .110 CalAppe 750. 1 (6) A 
purchase of notes was a mere cloak 
for a usurious loan. Dolph v. Stub- 
blefield, 108 A. 488, 135 Md. 147; State 
Bank of Northfield v. Northwestern 
Sec. Co., 199 N.W. 240, 159 Minn. 508. 
(7) A lransfer of stock was a device 
to cover usurious interest on a loan. 
Fleming v. Laws, 191 F. 283, 112 C.C. 
A. 27 {rev 177 F. 450]. (8) A transfer 
of property was a gift or that serv- 
ices were performed as a considera- 
tion therefor. Blaisdell v. Steinfeld, 
1S Teer ao Oy Ole AalZArl os 


93. U.S.—Scott v. Lloyd, 
418, 9 L.Ed. 178. 

Ala.—Ely v. McClung, 4 Port. 128. 

Ga.—White y. Interstate Bldg., etce., 
Assoe., 32. S.E. 26, 106 Ga. 146; Furr 
v. Keesler, 59 S.H. 596, 3 Ga.App. 188. 

La.—Hickman’s Succession, 13 La. 
Ann. 364. 

Md.—Wetter v. Hardesty, 
i 


Si Pety 


16 Md. 


Minn.—Banning y. Hail, 72 N.W. 
817, 70 Minn. 89. 


[§§ 305-306 


that a bonus was paid or deducted®® or it may be 
sufficient to show that no bonus was received.?* 


[§ 306] (3) Transaction Not Usurious on Its 
When a transaction alleged to be usurious 
shows no usury on its face, evidence must be addue- 
ed fully to prove some corrupt device or shift to 
The proof required by either party, 
however, may properly be drawn by inference from 
all the circumstances of the case tending to show the 
real intent of the parties and the true nature of the 
transaction in question.?® 


N.Y.—Guenther v. Amsden, 57 N.E. 
1111, 162 N.Y. 601 [aff 44 N.Y.S. 982, 
16 App.Div. 607]. 


[a] Evidence held sufficient to 
show, or justify or sustain a finding, 
that: (1) The contract or transac- 
tion in question (Gage v. J. F. Smyth 
Mercantile Co., 160 F. 425, 87 C.C.A 
377; Wood v. Angeles Mesa Land Co., 
7 P.(2d) 748, 120 Cal.App. 313; Ken- 
nedy v. Baggarley, 84 S.E. 211, 15 Ga. 
App. 811), (2) although in form a sale 
(Tennessee Finance Co. vy. Thompson, 
278 F. 597; Stickney v. Moore, 19 So. 
76, 108,Ala. 590; . Trauernicht vy. 
Kingston, 195 N.W. 278, 156 Minn. 442; 
Todd v. Brown, 164 N.Y.S. 278, 177 
App.Div. 397; Mercantile Trust Co. v. 
Gimbernat, 119 N.Y.S. 103, 134 App. 
Div. 410), (3) assignment (Brown v. 
Fletcher, 244 F. 854 [aff 253 F. 15, 165 
C.C.A. 35 Ceert den 39) S.Ct 10;*248 U. 
S. 569, 63 L.Ed. 425)]; Silverstein vy. 
Taubenkimmel, 205) N.Y.S. 241, 209 
App.Div. 710; Otten v. Freund, 135 
N.Y.S. 59, 150 App.Div. 434; Wetzlar 
v. Wood, 128 N.Y.S. 501, 1438 App.Div. 
311), (4) deed (Haweis v. Baddour, 
9 P.(2d) 235, 121 Cal.App. 437), (5) or 
conveyance and contract for repur- 
chase (Schrump v. Jennrich, 219 N. 
W. 86, 174 Minn. 204), was in fact a 
loan and a device to cover usurious in- 
terest. (6) Certain property was sold 
at a cash price with interest added at 
an unlawful and excessive rate. Tal- 
ley v. Commercial Credit Co. of Geor- 
gia; 147.S.B.,175,.39 GacApp. 297. CD 
Salaries of directors were merely a 
device to cover a usurious charge. 
Continental Nat. Bank of Chicago, 
Ill., v. ‘Fleming, 134 N.W. 656, 170 
Mich. 624. (8) There was a loan for 
the purchase of an automobile and 
not the purchase of a note. Ryan v. 
Indiana Loan & Finance Co., 172 N. 
E. 550, 91 Ind.App. 622 [den reh 171 
N.E. 812, 91 Ind.App.. 622]. (9) An 
assignment, conveyance or other 
transfer was a bona fide sale and not 
a scheme to conceal a usurious loan. 
Johnson y. Chiecot Bank & Trust Co., 
194 S.W. 29, 128 Ark. 640; Hubbard 
v. Bibb Brokerage Co., 160 S.E. 639, 
44 Ga.App. 1; General Motors Accept- 
ance Corporation v. Weinrich, 262 S. 
W. 425, 218 Mo.App. 68; Cohen v. 
Williams, 162 S.E. 758, 164 S.C. 499: 
Heney v. Davidson, (Tex.Civ.App.) 
27 S.W.(2d) 298 [error dism 32 S.W. 
(2d) 452, 119 Tex. 451]; Austermuhl 
v. Wotton, 207 P. 662, 120 Wash. 876. 
(10) The purchaser of an automobile 
on credit understood he was paying 
an additional amount for receiving 
eredit. Commercial Credit Co. v. Tar- 
water, 110 So. 39, 215 Ala. 123, 48 A.L. 
R. 1437. (11) A certain amount in- 
cluded in a purchase money note was 
not intended as interest. Marsh v. 
Tiller, (Tex.Civ.App.) 293 S.W. 228. 
(12) Plaintiff obtained the note in 
question by purchase at a discount 
from a person claiming to be an agent 
of the payee and not by an agreement 
with the maker for a loan. Sallee v. 
Security Bank & Trust Co., 177 S.W. 
1138, 119 Ark, 484, ; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 307] 8. Trial®4—a. In General. 
issues involving alleged usurious transactions is gov- 
erned by statute®® or by general rules of procedure®® 
according as there is or is not an applicable statu- 


tory provision. 


[§ 308] b. Questions for Court and Jury. Usury 
is a question of fact for the jury or the court sitting 
as a trier of facts without a jury®’ where the evi- 
dence is sufficient to go to the jury®® and if is in con- 


94. Right to open and close see 
Tria les! 772 rd 

95. Meem v. Dulaney, 14 S.E. 363, 
88 Va. 674; Belton v. Apperson, 26 
Gratt. (67 Va.) 207; Brockenbrough 
v. Spindle, 17 Gratt. (58 Va.) 21; Da- 
vis v. Demming, 12 W.Va. 246. 

96.- Catlin v. Gunter, 11 N.Y. 368, 
62 Am.D:-113}-10 How.Prs 3153) Green- 
how v. Harris, 6 Munf. (20 Va.) 472, 
SeAmep! 7 54: 

Trial generally see Trial 64 C.J. 
Dwi. 

97. Ala.—Saltmarsh  y. 
ete., Bank, 14 Ala. 668. 

Cal.—tTraders’ Credit Corporation v. 
Thyle, 2 P.(2d) 568, 116 Cal.App. 252. 

Ga.—Fulwood vy. Leitch, 66 S.E. 
987, 7, GaApp. 359. 

Md.—Burt vy. Gwinn, 4 Harr.&J. 507. 

Minn.—Strickland v. First State 
Bank of Balaton, 202 N.W. 727, 162 
Minn. 309; I. J. Bartlett Co. v. Ness, 
195 N.W. 39, 156 Minn. 407. 

Mo.—Williams v. American Ex- 
change Bank, 280 S.W. 720, 222 Mo. 
App. 483. 

N.Y.—Cope v. Wheeler, 41 N.Y. 303 
[athe 53. barb... 300; 537.) How. br.,.18i1d5 
Sabine v. Paine, 132 N.Y.S. 8138, 148 
App.Div. 730. 

N.C.—Miller v. Dunn, 124 S.E. 746, 
TSRSINEGC: 1319 7. 

Va.—Richeson v. Wood, 163 S.E. 
BOO DOE Via-satOo, . Sa Av. Ro 1189) 
Heldreth v. Moore, 149 S.E. 4738, 153 
Va, 156. 

98. Tourse v. Mound City Trust 
Co., (Mo.App.) 52 S.W.(2d) 611; Gold- 
smith v. Rosenberg, 135 N.Y.S. 639, 76 
Misc. 526; Hagle Loan & Investment 
Cou: Starks, 243 =P; 7123, .116-Ok1. 149; 
Sterling Inv. Co. v. Hughes, 196 P. 
933, 81 Ok]. 79; Burdon v. Unrath, 125 
A. 204, 46 R.I. 89. 

99. Ala.—Saltmarsh vy. Planters’, 
etc., Bank, 14 Ala. 668. _ 

Ark.—Sallee v. Security Bank & 
Trust Co., 177 S.W. 11338, 119 Ark. 484. 

Ga.—Haley v. Covington, 92 S.E. 
297, 19 Ga.App. 782. 

Iowa.—-Polk County Sav. Bank v. 
Harding, 85 N.W. 775, 113 Iowa 511. 

Ky.—Braydon v. Goulman, 1 T.B. 
Mon. 115. 

Md.—Thomas vy. Catheral, 5 Gill & 
Jaros. 

Minn.—Egbert v. Peters, 
134, 35 Minn. 312, 

Mo.—Leavel v. Johnston, 232 S.W. 
1064, 209 Mo.App. 197. 

N.J.—Freeman vy. Brittin, 
Law 191. 

N.y.—Catlin v. Gunter, 11 N.Y. 368, 
62 Am.D. 113, 10 How.Pr. 315; Dit- 
mars v. Sackett, 36 N.Y.S. 690, 92 Hun 
381; Devlin v. Shannon, 65 How.Pr. 
148; Smith v. Brush, 8 Johns. 84. 

N.C.—Doster v. English, 67 S.E. 754, 
152) Nic. 339. 

Tex.—Sheffield v. Gordon, 34 Tex. 
530; Texas Loan Agency v. Hunter, 
95 S.W. 399, 13 Tex.Civ.App. 402. 

W.Va.—Brakeley v. Tuttle, 3 W.Va. 
86. 


Planters, 
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flict®® or different conclusions may be drawn there- 
This is true as to the question of intent,’ 
it being for the jury to determine whether a usuri- 
ous intent lurked behind a transaction which was 


honest and legal in form, but is alleged to have been 


1. Gould v. St. Anthony Falls 
Bank, 108 N.W. 951, 98 Minn. 420. 

[a] Where there is no direct proof 
of usury but at the most only proof 
of circumstances from which the jury 
might or might not draw the conclu- 
sion that there was usury, it cannot 
be held, as a matter of law, that there 
was usury. Ward v. Speer, 111 S.E. 
411, 153 Ga. 29. 

2. U.S.—Cockle v. Flack, 93 U.S. 
344, 23 L.Ed. 949; Andrews v. Pond, 
13. Pet. 65,110 Libd: 61. 

Ala.—Dominey v. Dowling-Martin 
Grocery Co., 76 So. 977, 200 Ala. 619. 

Conn.—Douglass vy. Boulevard Co., 
100 A. 1067, 91 Conn. 601. 

Ga.—Bank of Lumpkin v. Farmers’ 
State Bank, 132 S.E. 221, 161 Ga. 801 
[rev 126 S.B. 280, 33 Ga.App. 117]. 


N.Y.—Smith v. Marvin, 27 N.Y. 1387, 
25 How.Pr. 317; Seymour v. Marvin, 
11 Barb. 80; Suydam v. Westfall, 4 
Hill 211 [rev on other grounds 2 Den. 
205]; Thurston vy. Cornell, 38 N.Y. 
281, 7 Transcr.A, 258. 


Okl.—Deming Inv. Co, v. Grigsby, 
163 P. 530, 65 Okl. 88. 

S.C.—Cohen v. Williams, 162 S.E. 
758, 759, 164 S.C. 499 [quot Cyc]. 


Tenn.—Stark & Hilliard v. Sperry, 
2 Tenn.Ch. 304. 


[a] Small overcharge.—(1) Ordi- 
narily, the question whether a small 
overcharge of interest was made by 
mistake or with usurious intent is for 
the jury. Burlington Bank v. Durkee, 
1 Vt. 399. (2) However, an over- 
charge of two cents, standing alone, 
is too trifling and inconclusive to 
warrant the jury in finding a corrupt 
and usurious intention. Duncan v. 


Maryland Sav. Inst., 10 Gill & J. 
(Md.) 299. 
{[b] Bona fides of a loan claimed 


to have been made to defendant to 
enable him to take up a usurious note 
to a third person is for the jury where 
the evidence is conflicting. Snead v. 
Groover, 74 So. 81, 15 Ala.App. 515. 


[ec] Ignorance.—In an action on a 
note, where defendant alleged that he 
was in fact only a surety thereon and 
that without his knowledge usury 
was included in the note, the ques- 
tion whether defendant was ignorant 
of the usury should be submitted to 
the jury. Gay v. Gay, 70 S.E. 182, 8 
Ga.App. 804. 


[d] Whether the stipulation for 
attorney’s fees is a cloak for usury 
is for the jury to decide from all the 
facts. White v. Guilmartin, 10 S.E. 
444, 83 Ga. 640. 


3% U.S.—Klein v. Title Guaranty, 
ete., Co., 166 F. 365 [aff 178 F. 689, 
LOLMC- CAL 1895429 LER AN'S..7 62.01]; 
Missouri Valley L. Ins. Co. v. Kittle, 
2 F. 113, 1 McCrary 234; Bradley v. 
McKee, 3 F.Cas.No. 1,784, 5 Cranch 
Cr C2085 


Ga. — Virginia-Carolina Chemical 
Co. v. Provident Sav. L. Assur. Soc., 
540 S7be 929, 26 Gal 505") Hollis) ov. 


Swift, 74 Ga. 595. 
Ind.—Vail v. Heustis, 14 Ind. 607. 


Mass.—Stevens v. Davis, 3 Mete. 
211; Lyman v. Morse, 1 Pick. 295 


a mere cloak for usury,*® such as a purported sale,* 
a note legal on its face but given for a larger sum 
than was actually advanced on it,° commissions or 
other compensation or reimbursement purporting to 


note. 


Minn.—Chase v. New York Mortg. 
Loan Co., 51 N.W. 816, 49 Minn. 111. 


Miss.—Brown yv. West, 32 So. 52, 80 
Miss. 764. 

N.Y.—Merchants Exch. Nat. Bank 
v. Commercial Warehouse Co., 49 N.Y. 
635 [rev 33 N.Y.Super. 317]; Thurs- 
ton v. Cornell, 38 N.Y. 281, 7 Transcr. 
A. 258; Davis v. Myers, 33 N.Y.S. 352, 
86 Hun 236; Horton v. Moot, 60 Barb. 
27; Chatham Bank v. Betts, 22 N.Y. 
Super. 552, 23 How.Pr. 476 [aff 37 N. 
Y. 356, 4 Transcr.A. 400]; Linde v. 
Grant, 13 N.Y.S. 533 [aff 29 N.E. 1032, 
129 N.Y. 644]. 


N.C.—Kerr v. Davidson, 35 N.C. 454. 


Okl.—Barnhart v. Richardson, 272 
Boy 41 Syed ORL. iPorterny. #ROLt. 
243 (PP. 160; 116 Oki, 3. 


Pa.—Secott v. Kennedy, 51 A. 385, . 
201 Pa. 470; Elliott v. Holley, 23 Pa. 
Dist. 1034. 


Tex.—Mitchell v. Napier, 22 Tex. 
120; Andrews v. Hoxie, 5 Tex. 171; 
Orr v. McDaniel, (Civ.App.) 5 S.W. 
(2d) 175; Cotton v. Cooper, (Civ. App.) 
160 S.W. 597 [aff (Commn.App.) 209 


S.W. 135]; Peightal v. Cotton States 
Bidg...Co:,: 61 S.W. 428, 25 Tex.Civ. 
App. 390. 


Nis Ark.—Ford y. Hancock, 36 Ark. 


Cal.—Wood v. Angeles Mesa Land 
Co., 7 P.(2d) 748, 120 Cal.App. 313. 


Ga.—Monroe y. Foster, 49 Ga. 514; 
Kelley v. Ramey, 102 S.E. 455, 25 Ga. 
App. 28. 


Il1.—Bishop y. Williams, 18 Ill. 101. 


Ind.—Vail yv. Heustis, 14 Ind. 607; 
Mix v. Madison Ins. Co., 11 Ind. 117. 


Iowa.—Kassing v. Ordway, 69 N.W. 
1013, 100 Iowa 611. 


Md.—Tyson v. Rickard, 3 Harr.&J. 
109, 5 Am.D. 424. 


Mass.—Train v. Collins, 2 Pick. 145. 


Minn.—DHlwell v. Lund, 112 N.W. 
1009, 1067, 1011, 102 Minn. 166, 508; 
Barry v. Paranto, 106 N.W. 911, 97 
Minn. 265; Banning v. Hall, 72 N.W. 
817, 70 Minn. 89. 


N.H.—Tarleton v. Emmons, 17 N.H. 
43. 


N.Y.—Standen 
16 T eho ONG ease 
nett, 58 N.Y. 659. 


N.C.—Doster v. English, 67 S.E. 754, 
L522N-OTE Soo: 

Okl.—Bristow v. Central 
Bank, 173 P. 221, 68 Okl. 195. 


[a] Alleged sale of cYredit.—It is 
for the jury to determine whether 
money taken from the borrower by 
one indorsing his notes to be dis- 
counted by a bank is a bona fide sale 
of credit or a cover to hide usury. 
Union Bank vy. Benedict, 54 N.Y.S. 
721, 35 App.Div. 216; Flour City Nat. 
Bank v. Miller, 38 N.Y.S. 5038, 4 App. 
Div. 585; Forgotson vy. Raubitschek, 
87 N.Y.S. 5038. 


5. Wood vy. Angeles Mesa Land Co., 
7 P.(2d) 748,120 Cal.App. 313; Ely v. 
Britton, 15 N.Y.S. 101; Kerr v. David- 
son, 35 N.C. 454. 


v. Brown, 46 N.E. 
Southworth y. Ben- 


State 
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have been paid to the lender or his agent for serv- 
ices rendered or expenses incurred in connection 
with the loan,® or to factors and commission mer- 
chants for advances,‘ a loan of depreciated currency 
received at par,® or a charge for exchange on the 
So the question whether making 
an instrument payable or negotiating it in another 
state allowing a higher rate of interest is intended 
as an evasion of the laws of the state of the forum 
Also, the question 
whether usury in the original obligation or transac- 
tion was purged or eliminated in a subsequent obli- 
gation or settlement may, under the evidence, be 
On the other hand, a 
question involving usury should not be submitted to 
the jury but should be determined by the court as 
a matter of law where there is no material dispute 
as to the facts and only one conclusion can reason- 


sale of a draft.°® 


is a question for the jury.'° 


one of fact for the jury.'? 


6. Conn.—Beckwith v. Windsor 
Mfg. Co., 14 Conn. 594; Hutchinson 
Ve seElosmer, ~2 Conn. 3413 « wKoent) v. 
Phelps, 2 Day 483. 

Ga.—Bank of Lumpkin v. Farmers’ 
State Bank, 132 S.E. 221, 161 Ga. 801 
[rev 126 S.E. 280, 33 Ga.App. 117]. 

Minn.—Stevens v. Staples, 65 N.W. 
059, 64 Minn. 3. 

Mo.—Missouri Discount Corpora- 
tion v. Mitchell, 261 S.W. 7438, 216 Mo. 
App. 100. 

N.Y.—Merchants Exch. Nat. Bank 
v. Commercial Warehouse Co., A9 N.Y. 
635; Van Dyk v. Dujardin, 210 N.Y.S. 
737, 213 App. Div. 791; Grannis v. Tem- 
ple, 146 N.Y.S. 239, 84 Mise. 415; 
Ketchum vy. Barber, 4 Hill 224 [aff 7 
Hill 444]. . 

N.C.—Massey’s Surviving Partners 
v. McDowell, 20 N.C. 252. 


Okl.—Vose v. U. S. Cities Corpora- 
tion, 7 P.(2d): 132;°152 Okl. 295 [ap- 
peal dism and cert den 52 S.Ct. 310, 
285. U:S. 523, 76 L.Ed. 921]; Tuttle v. 
Hw@ Minerty..& Co., 171 P: 39,67 Ol. 
294; Garland v. Union Trust Co., 154 
P. 676, 49 Okl. 654. 


S.C.—Mayfield v. British & Ameri- 
can Mortgage Co., 88 S.E. 370, 104 S. 
Come: 

Tex.—Southwestern Inv. Co. v. 
Green, (Civ.App.) 19 S.W.(2d) 102; 
Bomar v. Smith (Civ.App.) 195 S.W. 
964. 

[a] Execution of additional notes 
to guarantor.—Where a borrower 
gives a note bearing legal interest for 
the full amount of money received by 
him, and at the same time gives other 
notes to one who claims to have guar- 
anteed the payment of the first note, 
the question whether such notes are 
a bona fide payment for the guaranty 
or are a mere pretext for the collec- 
tion of usury is for the jury. Fidel- 
ity Loan Guarantee Co. vy. Baker, 54 
Mo.App. 79. ; 


[b] Exaction of bonus by inter- 
mediary.—The question whether an 
intermediary who exacted a bonus or 
commission from the borrower was 
acting for the lender or for the bor- 
rower is properly submitted to the 
jury. Williams v. Rich, 23 S.E. 257, 
TLTON Ce 35; 

[c] Underwriting agreement.—Un- 
der the evidence in one case, the court 
declined to say, as a matter of law, 
that an underwriting agreement, un- 
der which the underwriter was to per- 
form certain valuable services for the 
owner of a building and deduct a spec- 
ified amount as compensation there- 
for, was a mere device or subterfuge 


USURY 


for charging usurious interest. Stew- 
art v. G. L. Miller & Co., 132 S.H. 535, 
T GHG ake OO S42 AGE. DOs 

7. U.S.—Cockle v. Flack, 93 U.S. 
344, 23 L.Ed. 949; Patillo v. Allen- 
West Commission Co., 108 F. 723, 47 
C.C.A. 637. 

Ala.—Brown y. Harrison, 
774, 

Ga.—White v. Guilmartin, 10 S.E. 
444, 83 Ga. 640; Callaway v. Butler, 7 
S.E. 224, 79 Ga. 356. 
ae eRe Oe v. Williams, 1 Pick. 

N.Y.—Smith v. Marvin, 27 N.Y. 137, 
25 How.Pr. 317. 

8 Orr v. Lacey, 2 Dougl. (Mich.) 
230; Robbins v. Dillaye, 33 Barb. (N. 
ne {aff 4 Abb.Dec. 71, 2 Keyes 
5 : 


17 Ala. 


9. Cuyler y. Sanford, 8 Barb. (N. 
VA) 2252 

10. Kilcrease v. Johnson, 11 S.E. 
870, 85 Ga. 600; Durant v. Banta, 27 
N.J.Law 624; Bundy v. Commercial 
Credit Co., 157 S.E. 860, 200°N.C, 511. 


11. Kassing vy. Walter, (Iowa) 65 
N.W. 832; Levey v. Allien, 25 N.Y.S. 
352, 72 Hun 321; ,Bomar v. Smith, 
(Tex.Civ.App.) 195 S.W. 964. 


[a] Where testimony is conflict- 
ing, it is a question for the jury 
whether there was a bona fide dis- 
pute as to the existence of usury in 
the original transaction. Gibson v. 
ne (Tex.Civ.App.) 47 S.W.(2d) 

12. Minn.—Strickland v. _ First 
State Bank of Balaton, 202 N.W. 727, 
162 Minn. 309; Rantala v. Haish, 156 
N.W. 666, 132 Minn. 323. 


S.C.—MecLaurin v. Hodges, 20 S.E. 
991, 43 S.C. 187; Thompson v. Nesbit, 
SIS Coase 


Tex.—Mitchell v. Schimming & Ed- 
dins, (Civ.App.) 52 S.W.(2d) 1080. 

Vt.—Hammond y. Smith, 17 Vt. 231. 

Va.—Richeson v. Wood, 163 S.E. 
S39, LDS, | WitubeeOowms2y cAulikts, 11:89 > 
Brockenbrough v. Spindle, 17 Gratt. 
(58 Va.) 21; Stribbling v. Valley Bank, 
5 Rand. (26 Va.) 132. 

Wis.—Grant v. Merrill, 36 Wis. 390. 

[a]. Issue not raised by evidence 
should not be submitted to the jury. 
Wootton vy. Jones, (Tex.Civ.App.) 286 
S.W. 680. 

{b] Admissions.—(1) Where the 
facts are admitted and the unlawful 
intent is plainly manifest from them, 
the court may declare a transaction 
usurious as a matter of law. Doster 
vy. English, 67 S.E. 754, 152 N.C. 339. 
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ably be drawn therefrom,!” regardless of whether the 
evidence is wholly insufficient!® or clearly sufficient’* 
to prove usury or a usurious intent; and in that 
event the court may, according to the situation in 
the case at hand and the practice prevailing in the 
particular jurisdiction, grant a dismissal'® or non- 
suit,'® direct a verdict,'’ or, if a verdict has been 
found on wholly insufficient evidence, set it aside;** 
but if there is any evidence to support a verdict 
finding no usury it should not be set aside even 
though the transaction may appear to the court to 
be a device to evade the usury laws.*® 
course, within the province of the court to construe 
a statute2° or written instrument ;?* 
cases it has been asserted generally that the existence 
of usury in a particular transaction is a mixed ques- 
tion of law and fact. : 


[§ 309] c. Instructions. 


Ttnisss.0u 


and in some 


The rules governing in- 


(2) Where defendant pleads usury in 
the note, admitting indebtedness in 
a specified sum, and plaintiff admits 
usury, it is not error to permit judg- 
ment for the sum admitted to be due. 
Smith v. Exchange Bank of Rome, 80 
S.E. 213, 14 Ga.App. 98. (3) How- 
ever, an admission by counsel that a 
contract is usurious on a certain state 
of facts is an admission of law and 
may be disregarded by the court. Ft. 
Valley Exch. Bank v. McMillan, 57 S. 
E. 630, 76 S.C, 561. 

[ec] Unexplained excessive com- 
mission.—When the commission re- 
tained for services in negotiating a 
loan is so large as to be usurious on 
its face, it is error, in the absence of 
explanatory evidence, to leave the 
question to the jury. Sherwood v. 
Roundtree, 32 F. 113. 


13. Bishopp v. Blair, 90 Ill.App. 
64; Williams v. Reynolds, 10 Md. 57; 
Bevier v. Covell, 87 N.Y. 50. 


14. Atlanta Sav. Bank v. Spencer, 
33 S.E. 878, 107 Ga. 629. 
yaa Plaintiff's evidence.—Where, 
in a suit to recover on or enforce a 
note or other obligation, plaintiff’s 
evidence clearly establishes the usu- 
rious character of the obligation or 
transaction and it is not capable of 
any other possible construction, the 
question of usury is one of law and 
is not to be submitted to the jury. 
McLaren v. Clark, 7 S.E. 230, 80 Ga. 
423; White v. Stillman, 25 N.Y. 541. 


15. McLaren, vy Clark, 72S: Beso. 
80 Ga. 423. 


16. Bolton v. Union Banking Co., 
131 S.E. 107, 34 Ga.App. 485; Lomer 
v. Meeker, (25: NoY. 36a. 


17. Long v. Gresham, 96 S.E. 211, 
148 Ga. 170; Jones v. Achey, 30 S.E. 
810, 105 Ga. 493; Hass v. Camp, 42 
N.W. 20, 40 Minn. 329; White v. Ben- 
jamin, 33 N.E. 1037, 188 N.Y. 623 mem 
Laff 60 N.Y.Super. 434, 18 N.Y.S. 9561: 
Webb v. Pryer, 6 N.Y.S. 208, 3 Silv. 
Sup. 285. 

18. Holland v. Chambers, 22 Ga. 
193; Lawrence v. Griffin, 30 Tex. 400. 


19. Klosterman y. Olcott, 41 N.W. 
250, 25 Neb. 382; Cattle v. Haddox, 
16 N.W. 841, 14 Neb. 527. 


20. Whitehead vy. Heidenheimer, 68 
N.Y.S. 704, 57 AppryDiv. 590. 


21. Levy v. Gadsby, 3 Cranch (U. 
S.) 180, 2 L.Ed. 404; Washington 
Bank v. Walker, 2 F.Cas.No. 955, 1 
Hayw.&H. 53 [aff 3 How. 62, 11 L.Ed. 
494]; Galveston, ete, Inv. Co. v. 
Grymes, 63 S.W. 860, 64 S.W. 778, 94 
Tex. 609 [aff (Civ.App.) 50 S.W. 467]. 


22. Ft. Valley Exch. Bank v. Mc- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


oe 
f 
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structions in civil aetions generally?* apply in ac- 
tions in which the question of usury is involved.?4 


[§ 310] d. Verdict and Findings.?®> In an action 
wherein usury is in issue, the findings of the court 
or jury may and should be of facts showing that 
the transaction in question was or was not usuri- 
ous.*® The findings should not be inconsistent with 
each other.?7 


General verdict. In an action on a note or other 
obligation defended solely on the ground of usury, 
a verdict against defendant involves a finding against 
usury,°* unless the verdict is for a less sum than 
sued for.*® Where, on a cross petition by defendant, 
the jury renders an affirmative verdict for a speci- 
tied amount which defendant is not entitled to re- 
cover under the statute, the court is authorized to 
reject the erroneous part of the verdict®® and render 
a simple judgment for defendant.*! 


[§ 311] 9. Judgment or Decree.*2 Where an ob- 
ligation sought to be enforced is found to be usuri- 
ous, the judgment or decree should be so framed as 
to give effect to the applicable statutory provisions,?* 
and where it is so framed, it is not itself usurious.?4 
Even where usury has not been pleaded or set up 


Millan, 57 S.E. 630, 76 S.C. 561; Cobb 
v. Hartenstein, 152 P. 424, 47 Utah 
174. 


75 A.L.R. 1333). 


USURY 


Or. 38, 75 A.L.R. 1333), (6) or inap- 
plicable (Fidelity Sec. Corporation v. 
Brusmanwi HRi(2a)al isd, 
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by defendant, yet where it is apparent, the court 
may, of its own motion, deny recovery of the usuri- 
ous interest.°®° However, a judgment or decree based 
on a usurious contract is valid where usury has not 
been pleaded.*® 


Judgment on usurious note waiving homestead. It 
has been held that since a usurious waiver of home- 
stead rights is void,?7 a judgment rendered on a usu- 
rious obligation containing such a waiver cannot be 
collected out of property exempted under the Home- 
stead Act.?§ 


In suit for equitable relief against usurious se- 
curity complainant will be given relief only to the 
extent of the usury.°® A court of equity, having ju- 
risdiction of the case, may order a sale under the 
security complained of, and the application of the 
proceeds to the satisfaction of the lens thereon ac- 
cording to their several priorities.*° 


Interest. In a suit to recover back a usurious pay- 
ment, plaintiff is entitled to interest from the date 
when he made the payment.*! Jn an action on a usu- 
rious contract, a judgment for the proper amount, 
after eliminating the usury, will bear interest at 
the statutory, rather than the contract, rate.*? 


Opening or vacating judgment see 
Judgments §§ 496, 499, 552, 587, 589, 

1372) Ort 7385 661. 

The giving ofa 


23. See Trial §§ 460-777. 

24. Ga.—MacKenzie v. Garnett, 78 
Ga. 251. 

Iowa.—Polk County Sav. Bank vy. 
Harding, 85 N.W. 775, 113 Iowa 511. 


Mass.—Little v. Rogers, 1 Mete. 
108. 
Mich.—Briggs v. Norris, 34 N.W. 


582, 67 Mich. 325. 


Miss.—Smythe v. Allen, 6 So. 627, 
67 Miss. 146. 

N.Y.—Ayrault v. Chamberlain, 33 
Barb. 229. 


Tex.—Cotton States Bldg. Co. v. 
Jones, 62 S.W. 741, 94 Tex. 497 [rev 
(Civ.App.) 60 S.W. 587]; Cole v. Hor- 
ton, (Civ.App.) 61 S.W. 503. 


W.Va.—Kelley v. Lewis, 
456. 


{a] Law and application thereof 
to evidence.—(1) In submitting to the 
jury the question whether the evi- 
dence in the case shows usury to exist 
it is the duty of the court to instruct 
the jury as to what constitutes usury 
in law, clearly defining the essential 
elements of the offense, particularly 
as applied to the testimony given in 
the caseat bar. Belden v. Gray, 5 Fla. 
504; Greenberg v. Taub, (Tex.Civ. 
App.) 120 S.W. 556. (2) However, 
a charge on usury is not warranted, 
in the absence of evidence that the 
original contract was usurious, or 
that defendant subsequently agreed to 
pay usury. MHardegree v. Riley, 122 
So. Si4, 2179 Ala. 607; ¢€3) In particu- 
lar cases the instructions given have 
been upheld (Bank of Lumpkin v. 
Farmers’ State Bank, 146 S.B. 754, 167 
Ga. 766 [foll Hillman v. Farmers’ 
State Bank, 146 S.E. 761, 167 Ga. 782]; 
BE. Tris Napier Co. v. Trawick, 139 
S.E. 552, 164 Ga. 781; Greenberg v. 
Taub, (Tex.Civ.App.) 120 S.W. 556; 
Finance & Insurance Agency v. Her- 
ren, 247 P. 948, 139 Wash. 499), (4) 
while in others they have been held 
erroneous (Vaughan v. Farmers’ & 
Merchants’ Bank, 90 S.E. 478, 146 Ga. 
51; Marksheffel-Sill Motors v. Pope- 
JOV.n el we. 'C2@). 1693, sib) sanity, 624); 
(5) misleading (Fidelity Sec. Corpo- 
ration v. Brugman, 1 P.(2d) 131, 137 


4 W.Va. 


faulty abstract definition of usury is 
not reversible error when the instruc- 
tions given accurately covered the 
evidence in the case. Keim vy. Vette, 
67 S.W. 223, 167 Mo. 389. 


25. Direction of verdict see supra 
§ 308. 


26. Francis v. Christensen, 221 N. 
W. 720, 175 Minn. 468; Lorber v. 
Marshall, 264 P. 488, 124 Or. 272; 
Brummel v. Enders, 18 Gratt. (59 Va.) 
873; Gibson v. Fristoe, 1 Call. (5 Va.) 
62, 1;Am.D. 502. 


[a] Finding inferred.—In an ac- 
tion to recover money paid under a 
usurious contract, where the issue 
was as to whether the transaction was 
a loan, or a purchase of future un- 
earned salary, but no distinct finding 
was made by the court on that issue, 
such a finding could be fairly inferred 
from a statement in the case that the 
court gave judgment for plaintiff for 
“the sum paid in excess of the loan of 
$50, and $7.75 legal interest on the 
Same from September, 1900, namely, 
for the sum of $85.58 damages.” Van 
Vechten v. McGuire, 56 A. 123, 70 N.J. 
Law 152 [aff 58 A. 331, 70 N.J.Law 
657]. 

[b] Conclusion held not supported 


by findings.—Contino y. Turello, 126 
Al 725, 10L Conn: 555: 


27. Wooton v. Jones, 
App.) 286 S.W. 680. 


[a] Findings held not conflicting. 
—Federal Mortg. Co. v. State Nat. 
Bank of Corsicana, (Tex.Civ.App.) 
254 S.W. 1002. 

28. Hill v. Anderson Banking Co., 
88 S.E. 749, 18 Ga.App. 41. 


29. Warren v. Coombs, 20 Me. 144. 


30. Clutch vy. Ebright, 5 Ohio App. 
449, 

Setting aside verdict generally see 
supra § 308. 

31. Clutch v. Ebright, 5 Ohio App. 
49. 


(Tex.Civ. 


32. Cross references: 


Equitable relief against judgment see 
Judgments § 717. 


Recovery back of usury paid under 
judgment see supra § 265. 


Res judicata see Judgments §§ 1272, 
1345. 


33. Garth v. Cooper, 12 Iowa 364; 
Woodard y. Fitzpatrick, 9 Dana (Ky.) 
117; Cleveland Collateral Loan Co. 
v. Bell, 17 Ohio N.P.N.S. 385; Watter- 
fee v. Miller, 24 S.E. 578, 42 W.Va. 
108. 


[a] Judgment for benefit of school 
fund.—Under statutes allowing the 
defense of usury for the benefit of the 
school fund, judgment should be ren- 
dered for plaintiff for the amount due 
him, for the school fund against de- 
fendant for the amount of the inter- 
est, and for defendant for costs. 
Garth v. Cooper, 12 Iowa 364. 


34. Daniels v. Bunch, 223 P. 841, 
98 Okl. 47. 


35. Cal—Terry Trading Corpora- 
tion v. Barsky, 292 P. 474, 210 Cal. 
428; Wallace v. Zinman, 254 P. 946, 
200 Cal. 585, 62 A.L.R. 1341. 


Iowa.—Tansil v. McCumber, 206 N. 
W. 680, 201 Iowa 20. 


Ohio.—Goode v. Sutton, 29 Ohio St. 
587. 


Tex.—Willis v. Holland, 36 S.w. 
329, 13 Tex.Civ.App. 689. 
Va.—Roanoke Mortg. Co. v. Hen- 


ritze, 144 S.H. 480, 151 Va. 220. 


36. Chandlee v. Tharp, 137 So. 540, 
161 Miss. 628, 78 A.L.R. 445. 

37. See Homesteads § 384. 

38. Cleghorn vy. Greeson, 77 Ga. 
343. 

39. Martin v. Hall, 9 Gratt. (50 
Va.) 8; Rankin v. Rankin, 1 Gratt. 
(42 Va.) 153; Scott v. Nesbit, 2 Bro. 


Ch. 641, 29 Reprint 355; Bellamy v. 
Timbers, 31 Ont.L. 613, 6 Ont.W.N. 
578; Shaw v. Hossack, 12 Ont.W.N. 
183. 

40. Martin v. Hall, 9 Gratt. (50 
Va.) 8. 

‘41. Douglas v. Klopper, 288 P. 36, 


107 Cal.App. 765. 


42. Daniels v. Bunch, 223 P. 841, 
98 Okl. 47, 
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[§ 312] 10. Appeal and Certiorari.** 
al rules governing appeals*?* apply to appeals in cas- 
Thus where the evidence is 
a finding by the jury or the court be- 
low that. usury has or has not been proved will not 
be reviewed or disturbed on appeal,*® although the 
evidence would not have satisfied the appellate court 


es involving usury.*® 
conflicting, 


on an original investigation.*? 


Certiorari has been held to lie where there was 
a fraud on the jurisdiction in an action on a usurious 
note and sufficient reasons for not taking an appeal 


are stated.#§ 


[§ 313] 11. Costs.4®° Effect will 


plicable statutes providing that defendant shall be 
entitled to his costs®® and that plaintiff shall not 
have his costs®! where in a suit to enforce the debt 


“USURY 


The gener- 


Al 
3 
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or security a defense of usury is successfully estab- 
lished or it is made to appear that usurious in- 
terest has been intentionally taken or reserved. Con- 
versely, such statutes will not be given effect when 
they are not applicable or controlling.°” 
some statutes the refusal of the borrower before ac- 
tion brought to tender principal and legal interest 


Under 


will subject him to the payment of costs.°* 


loan.°* 
be given to ap- 


ous payment.°° 


Attorney’s fees. 
loan will not prevent recovery of reasonable attor- 
ney’s fees for foreclosure of a mortgage securing the 
A statute authorizing recovery by the pre- 
vailing party for attorney’s fees in an action to re- 
cover back usury paid does not entitle plaintiff to 
recover such fees where he has not made any usuri- 


It has been held that usury in a 


VI. RIGHTS AND REMEDIES OF THIRD PERSONS**-°7 


[§ 314] A. Right to Relief against Usurious Con- 
tract or Transaction—l. General Rules—a. Person- 


43. Asserting usury for first time 
on appeal see Appeal and Error § 
593. 


oe See Appeal and Error 3 C.J. p 
256. 

45. See cases infra this note; and 
note 46. 

[a] Ground of appeal. — Where 


complainant is entitled to an equitable 
answer, he may appeal, if defendant 
is permitted to set up usury without 
offering to pay what is actually due. 


Vanderveer v. Holcomb, 22 N.J.Eq. 
555. 
[b] Review of question of law.— 


In a case tried by the court, a finding 
of fact, without evidence to support 
it, if excepted to, presents a question 
of law subject to review. Sickles v. 
Flanagan, 79 N.Y. 224. 


[c] Presumption on appeal.—if 
the record on appeal does not clearly 
show on its face the facts necessary 
to constitute usury, the appellate 
court will not presume the existence 
of the requisite facts not stated. 
Hughes v. Marquette, 2 S.W. 20, 85 
Tenn. 127. 


{d] Reversal.—A decree in a fore- 
closure proceeding which is for an 
amount manifestly excessive, and in 
its nature usurious, must be reversed. 
Ruston v. Knefel, 92 IllApp. 383. 


46. Conn.—Shelton v. French, 33 
Conn. 489. 

Fla.—Brown y. Banning, 71 So. 327, 
71 Fla. 208. 

Minn.—Bishop v. Corbitt, 41 N.W. 
1030, 40 Minn. 200. 

N.J.—Van Vechten v. McGuire, 56 
A. 123, 70 N.J.Law 152 [aff 58 A. 331, 
70 N.J.Law 657]. 


N.Y.—Standen v. Brown, 46 N.E. 
167, 152 N.Y. 128; Bayliss v. Cockroft, 
RIN AXs OD 35 HoOnCOCK wiv, ran Cock, 
22 N.Y. 568; Gould v. Rumsey, 21 
How.Pr. 97. 

[a] Conclusiveness of findings.— 
(1) Whether an arrangement is a 
device to cover usury iS a question 
of fact, and the finding of the referee 
thereon is conclusive. Beals v. Ben- 
(Enooen OR ING eee e (2) However, 
while concurrent findings of a master 
and the chancellor on a reference are, 


[By Wruuiam G. Bannon] 


as a rule, conclusive, yet where the 
chancellor decreed that defendant had 
in fact collected usury from complain- 
ant, and ordered a reference to fix the 
amount, it was held that the usurious 
character of the loan was reviewable 
on appeal. Tankesly v. Bell, (Tenn. 
Ch.App.) 37 S.W. 1018. 


47. Klostermann y. Olcott, 41 N.W. 
250, 25 Neb. 382. 


48. Dews vv. 
(Tenn.) 463. 


49. Effect of deduction of usury 
om amount recoverable see Costs § 
5: 


50. U.S.—Simmongs vy. Stern, 
(2d) 256 (New Mexico statute). 


Ala.—Ex parte Stewart, 64 So. 36, 
185 Ala. 216 [mod Stewart v. Sample, 
62 So. 338, 8 Ala.App. 663]. 


Ind.—Haas vy. Flint, 8 Blackf. 67. 


Mo.—Mitchell y. Griffith, 22 Mo. 
515, 


Neb.—Interstate Sav., etc., Assoc. 
v. Strine, 78 N.W. 377, 58 Neb. 133 
[mod on other grounds 80 N.W. 45, 59 
Neb. 27]; Montgomery v. Albion Nat. 
Bank, 70 N.W. 239, 50 Neb. 652. 


Tenn.—Security Bank & Trust Co. 
v. Goldfarb, 204 S.W. 428, 140 Tenn. 
251; Tyler v. Walker, 47 S.W. 424, 
101 Tenn. 306; Ronner v. Welcker, 42 
S.W. 439, 99 Tenn. 628; Kelton v. 
Brown, (Ch.App.) 39 S.W. 541. 


Wash.—Libert v. Unfried, 91 P. 776, 
47 Wash. 186. 


[a] Rule is especially applicable 
when defendant has tendered the sum 
legally due. Blythe v. Small, 67 Ill. 
App. 319; Burkitt v. McDonald, 64 S. 
W. 694, 26 Tex.Civ.App. 426. 


[b] Defendant successful in part, 
—When an action under such a stat- 
ute is brought on several notes, 
against one of which the defense of 
usury is successfully maintained, but 
against the others no defense is es- 
tablished, each party is entitled to 
costs sustained in that part of the 
case in which he prevailed. Ramsay 
v. Warner, 97 Mass. 8. 


Eastham, 2 Yerg. 


9. F. 


51. Tuxbury v. Abbott, 59 Me. 466; 
Hankerson v. Emery, 387 Me. 16; 
Demarest v. Vandenberg, 3 A. 69,| 


al Privilege and Exclusion Therefrom of Strangers 
to Usurious Transaction. 


Since the purpose of the 


41 N.J.Eq. 63; 
N.J.Eq. 181. 


[a] Costs assessed against plain- 
tiff.—Under such a statute equity 
may assess costs against plaintiff as 
the mover of the litigation. Earle v. 
Owings, 51 S.E. 980, 72 S.C. 362. 


52. Baker y. Orr, 53 So. 1006, 169 
Ala. 665; Martin v. Reese, (Tenn.Ch. 
App.) 57 S.W. 419; H. A. & L. D. Hol- 
land’ Co. y. Aitken, 167 P. 109,.98 
Wash. 107; McInerney & Conway 
Finance Corporation yv. Smith, 295 P. 
273, 42 Wyo. 380, 73 A.L.R. 851. 


[a] Suit to enjoin foreclosure of 
mortgage.—A statute which gives 
costs to defendants establishing usury 
does not prohibit the court, in a pro- 
ceeding in which the borrower seeks 
to enjoin the foreclosure of a mort- 
gage on the ground of usury, from 
taxing the costs equally between the 
complainant and defendant, when 
done in the exercise of a fair dis- 
cretion. Ward v. Abbeville Bank, 30 
So. 341, 180 Ala. 597. 


{b] Costs of other issues besides 
usury involved in the same proceed- 
ing should not be taxed against a suc- 
cessful plaintiff. Ronner y. Welcker, 
42 S.W. 439, 99 Tex. 6238. 


[ec] Statute does not refer to costs 
after judgment.—H. A. & L. D. Hol- 
land Co. v. Aitken, 167 PB. 109, 98 
Wash. 107. 


53. Hodge v. Owings, 
(Ky.) 91. 

54. Purvis v. Frink, 54 So. 862, 61 
Fla. 712 


55. Midlana Savings & Loan Co. v. 
Gast Heights Development Co., 197 
P.. 484, 81 OKI, 172. 


56-57. Cross references: 


In case of usurious loans by national 
, os fit Banks and Banking §§ 775, 
788-790. 


In transaction with building and loan 
association see Building and Loan 
Associations § 110. 


Payment of, or offer to pay, principal 
and interest equitably due as con- 
dition precedent to relief see infra 
§§ 370-372. 

Who may take advantage of usury as 


between lender and borrower see 
supra §§ 209-216. 


Pond v. Causdell, 23 


5 T.B.Mon. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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usury acts is to protect the necessitous borrower,’ 
or his privies in blood or estate,*® and not to benefit 
those who are not, and cannot be, injured by the usu- 
rious transaction, °° the law confines the privilege of 
claiming this protection to the borrower who has been 
oppressed®! and to those in privity with him;®? the 


58. Ark.—Standard Motors Fi- 
nance Co. v. Mitchell Auto Co., 293 S. 
W. 1026, 173) Ark. 875, 57 ALL. R. 877; 
Ford v. Hancock, 36 Ark. 248. 

Conn.—Loomis y. Eaton, 32 Conn. 
550. 

Ga.—Zellner v. Mobley, 11 S.E. 402, 
84 Ga. 746, 20 Am.S.R. 390. 

Ky.—Campbell v. Johnston, 4 Dana 
Whe Gs 


N.J.—Berk v. Isquith Productions, 
131 A. 526, 98 N.J.Hq. 608. 

N.Y.—Madison University v. White, 
25 Hun 490. 

Utah.—Rospigliosi ys Glenallen 
Mining Co., 252 P. 276, 69 Utah 41. 

Vt.—Austin v. Chittendén, 33 Vt. 
553. 

Wis.—Bensley v. Homier, 42 Wis. 
631. 


59. See infra § 315. 
60. Zimmerman v. Boyd, 275 P. 
509, 97 Cal.App. 406; Reading v. 


Easton, 7 Conn. 409. See Mathews v. 


Ormerd, 74 P. 136, 140 Cal. 578 (ap- 
parently recognizing rule). 
61. U.S.—Yardley v. New York 


‘Guaranty, — ete: + oY 30e'H:Cas-No, 


1542.5 eal Epp eb 12 
Ark.—F ord v. Hancock, 36 Ark. 248. 


Idaho.—Anderson y. Oregon Mortg. 
Co., 69 P. 130, 8 Idaho 418. 


Ill.— Safford v. Vail, 22 Ill. 326. 

Iowa.—Burlington Mut. Loan As- 
soc. v. Heider; 5 N.W. 578, 7—-N.W. 
686, 55 Iowa 174; Carmichael v. Bod- 
fish, 32 lowa 418. 


N.Y.—Billington v. Wagoner, 33 N. 
Yerst. 

See Schmidt v. Gaukler, 120 N.W. 
746, 156 Mich. 243 (usury can only 
be asserted by the injured party, the 
claim not being assignable). 


62. See infra § 315. 


63. U.S.—DeWolf v. Johnson, 10 
Wheat. 367, 6 L.Ed. 348. See Broach 
v. Mullis, 228 F. 551 (citing Ga. Code 
11910] § 3428); In.re Elmore Cotton 
Mills, 217 F. 810 (recognizing rule). 


Ala.—Hodges v. Westmoreland, 96 
So. 573, 209 Ala. 498; Ex p. Banks, 64 
So. 74, 185 Ala. 275; Moses v. Home 


Bldg., ete., Assoc., 14 So. 412, 100 
Ala. 465; Masterson vy. Grubbs, 70 
Ala. 406; McGuire v. Van Pelt, 55 Ala. 
344; Fielder v. Varner, 45 Ala. 429; 


Cain v. Gimon, 36 Ala. 168; Cook v. 
Dyer, 3 Ala. 648; Fenno v. Sayre, 
3 Ala. 458. 


Cal.—Zimmerman y. Boyd, 275 P. 
509, 97 Cal.App. 406 [cit Cyc]. 


Conn.—Continental Credit Co. v. 
Ely, 100 A. 434, 91 Conn. 553; Loomis 
y. Eaton, 32 Conn. 550. 


Ga.—Dickenson vy. Williams, 105 
SB. 841, 151 Ga.-71;. Scott v. Wil- 
liams, 28 S.E. 248, 100 Ga. 540, 62 
Am.S.R. 340. See Long v. Gresham, 
96 S.E. 211, 148 Ga. 170 (recognizing 
rule). ; 

Tll.— Hibernian Banking Ass’n_ v. 
Davis, 129 N.E. 540, 295 Ill. 587 [aff 
217 Ill.App. 36]; Union Nat. Bank 
v. International Bank,. 14 N.E. 859, 
123 Ill. 510; Wilson v. Reed, 262 Ill. 
App. 230. 

Towa.—Partch v. Krogman, 210 N. 
W. 612, 202 Iowa 524; Martin v. Har- 
per, 186 N.W. 897, 193 Iowa 259; Car- 
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32 Iowa 418. 
Mitchell, 17 Kan. 


michael v. Bodfish, 


Kan.—Pritchett v. 
355; 22, AMR. 228-0. 

Mich.—Central Holding Co. v. 
Bushman, 213 N.W. 120, 238 Mich. 
261; Barney v. Tontine Surety Co., 
91 N.W. 140, 131 Mich. 192 

Minn.—Drew v. Skeena Lumber Co., 
Ze N.W. 819, 180 Minn. 358, 70 AL. 

. 858 [eit Cyc]. 

a a v. Cole, 59 S.W. 106, 


158 Mo. 253; Vette v. Geist, 55 S.W. 
871, 155 Mo. 27; Ransom v. ‘Hays, 39 
Mo. 445. 


Neb.—First State Bank of St. Ed- 
ward v. Niklasson, 218 BOW 744, 116 
Neb. 713; Male v. Wink, 86 N.W. 472, 
61 Neb. 748: Building & Dean Ass'n 
v. Walker, 81 N.W. 308, 59 Neb. 456. 
See People’s Building, "Loan & Sav- 
ings Ass’n y. Palmer, 89 N.W. 316, 
2 Neb. (Unoff.) 460 (recognizing 
rule). i 

N.H.—Ladd v. Wiggin, 35 N.H. 421, 
69 Am.D. 551. 

N.J.—Berk v. Isquith Productions, 
131 A. 526, 98 N.J.Eq. 608. 


N.Y.—Ohio, ete., R. Co. v. Kasson, 
Bil None Oy, 4 Transcr.A. 184; Cham- 
berlain v. ‘Dempsey, 36 N.Y. 144, 1 
Transcr.A. 257; Bullard v. Raynor, 
30 N.Y. 197; Leder v. Skaletsky, 207 
N.Y.S. 866, 312 App.Div. 829; Chapuis 
v. Mathot, 36 N.Y.S. 835, 91 Hun 565 
Laff 49 N.B. 1094, 155 N.Y. 641]; Wells 
v. Chapman, 13 Barb. 561; Mechanics’ 
Bank v. Edwards, 1 Barb. el sbatiog 
Barb. 545, 6 N.Y. Leg. Obs. 159]; Hatch 
v. Baker, 249 N.Y.S. 215, 139 Misc. 
vq les Levy v. Hallager, 197 N.Y.S. 257, 
119 Mise. 695; Thompson v. Inter- 
borough Rapid Transit Co., 96 N.Y.S. 
416, 49 Mise. 102. 


N.C,—Faison v. Grandy, 38 S.E. 897, 
128 N.C. 438, 83 Am.S.R. 693 [mod reh 
36 S.E. 276, 126 N.C. 827]. 

Ohio.—Cramer v. Lepper, 
St. 59, 20 Am.R. 756. 


Okl.—Midland Savings & Loan Co. 
v. Shell, 157 PB. 80, 57 -Okl) 338: 


Or.—Holladay v. Holladay, 11 P. 
260212 PP. 821, 18.O0r, 523. 


Pa.—Stayton v. Riddle, 7 A. 
Pa.St. 464. 


S.C.—Bird v. Kendall, 40 S.E. 142, 
62 S.C. 178; Ziegler v. Maner, 30 S.E. 
829, 53 S.C. 115, 69 Am.S.R. 842. 


Utah.—Rospigliosi Vv, Glenallen 
Mining Co., 252 P. 276, 69 Utah 41. 


Vt.—Austin v. Chittenden, 33 Vt. 
553: 

Va.—Christian v. Worsham, 78 Va. 
100. 


Wash.—Arnot v. Fischer, 295 P. 
1117, 161 Wash. 67; Fenby v. Hunt, 
101 P. 492, 53 Wash. 127;, Grubb: v. 
Stewart, 91 P. 562, 47 Wash. 103. 


W.Va.—Hatfield v. Sayre, 163 S.E. 
34,111 W.Va. 514, 82 A.L.R. 1148 [cit 
Cyc]; Smiley v. Bank of Wyoming, 
140 S.E. 330, 104 W.Va. 471; Cheno- 
weth vy. National Bldg. Assoc., 53 S.H. 
559, 59 W.Va. 653; Harper v. Middle 
States Loan, etc., ‘Co., 46 S.E. 817, 55 
W.Va. 149; ‘Smith v. “McMillan, 33 8 
BE. 283, 46 W.Va. 577; Lee v. Feamster, 
21 W.Va. 108, 45 AmR. 549. 

Wis.—Bensley v. Homier, 
631. 

See Vinson v. Whitfield, (Tex.Civ. 
App.) 133 S.W. 1095 (plea of usury 


26 Ohio 


72, 114 


42 Wis. 
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right to attack a transaction for usury is personal 
to the borrower,®® to those in privity with him,*4 
and, as sometimes stated, to persons representing the 
borrower,®°® or to his sureties.°®® 
general rule recognizing the right of those in privity 
with, or claiming under, the borrower or debtor to set 


So, subject to the 


is personal to one asserting it). 


[a] In Kentucky (1) it has been 
laid down that the plea of usury is a 
personal one. Thomas v. Kentucky 
Trust & Security Co., 160 S.W. 1037, 
156 Ky. 260. (2) It has, however, 
been asserted, in considering the 
rights of a subsequent mortgagee, 
that “the plea of usury is not a per- 
sonal privilege.’”’ Hart v. Hayden, 79 
Ky. 346, 349, 2 Ky.L. 219, 2 Ky.L. 359; 
Shanks v. Stephens, 6 Ky.L. 526, 4 Ky. 
L. 838; Sloss v. Levi, 5 Ky.L. 431. 


[b] Discussion of rule.—‘‘It [the 
defense of usury] is personal in the 
sense that it is to the exclusion of 
strangers or parties disconnected with 
the immediate transaction. It is lim- 
ited to the borrower or debtor upon 
whom the burden falls, whether he be 
the maker of the note (the evidence 
of the debt) or not, or otherwise has 
an interest in the transaction which 


can be injuriously affected by the 
usury.” Faison v. Grandy, 38 S.E. 
89'7,! 899) '"128'' N.CS 438357983) Am. SR, 
693. 


Right to take advantage of usury 
generally see supra § 209. 


64. See infra § 315. 


65. Dickenson v. Williams, 105 S. 
E. 841, 151. Ga. 71; McArthur v. 
Schenck, 31 Wis. 673, 11 Am.R. 643. 


[a] In Alabama it has been stated: 
(1) That the defense is personal to 
the parties to the usurious contract 
or their personal representatives. Mc- 
Guire v. Van Pelt, 55 Ala. 344. See 
In re Elmore Cotton Mills, 217 F. 810 
(apparently recognizing rule). (2) 
That it is personal to those bound on 
the borrowing contract. Eslava v. 
New York Nat. Bldg. & L. Ass’n, 25 
So. 1013, 121 Ala. 480. 63) That 
usury is available to the party, his 
representative, or. heira) ate alana 
Hodges v. Westmoreland, 96 So. 573, 
209 Ala. 498. (4) That the defense 
is available only to a party or his 
legal representative. Masterson vy. 
Grubbs, 70 Ala. 406. (5) That the 
defense may be interposed only by 
the debtor, his legal representative, 
or heir at law. Eslava v. New York 
Nat. Bldg. & L. Ass’n, supra; Moses 
v. Home Bldg., ete., Assoc, 14 So. 
412, 100 Ala. 465. 


[b] In Indiana (1) it has been 
laid down that the defense of usury is 
personal to the borrower and his heirs 
or representatives. Stein v. Indian- 
apolis Bldg. Loan Fund, etc., Assoc., 
ESS Ina Sova Sly Ams Dae wobce See 
Stephens v. Muir, 8 Ind. 352, 65 Am. 
D. 764 (apparently recognizing rule). 
(2) “No person can take advantage 
of usury in a loan of money, as a de- 
fence against its payment, except the 
borrower or some one authorized by 
him to make such defence, or his 
heir, his representative, or creditor.” 
Studabaker v. Marquardt, 55 Ind. 341, 
345. (3) Privies see infra § 315. 
(4) In some cases there have been 
statements which apparently recog- 
nize the right of a person, not en- 
titled as of right to set up the de- 
fense, to set it up when authorized 
by the debtor see cases infra § 317. 


66. First State Bank of St. EHa- 
ward v. Niklasson, 218 N.W. 744, 116 
Neb. 713; Male v. Wink, 86 N.W. 472, 
61 Neb. 748. 

Rights of sureties in general see 
infra § 340 
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up usury,®? a stranger to the usurious contract or 
transaction,®* that is, one not a party thereto®® who 
eannot be injured by the usurious transaction,‘° 
or who has acquired no rights based on the usurigus 
contract,’! usually cannot take advantage of usury; 
and the view has been expressed that this is true, 
even though such third person may be affected inci- 
dentally by the usurious contract.’? 
hand, ordinarily one who has the legal right to pro- 
tect the debtor’s estate may avail himself of the plea 


67. See infra § 315. 

68. U.S.—Yardley v. New York 
Guaranty, etc., Co., 30 F.Cas.No. 18,- 
125, 1 Flipp. 551. See In re Elmore 
Cotton Mills, 217 F. 810 (recognizing 
rule). 

Ala.—Hodges v. Westmoreland, 96 
So. 573, 209 Ala. 498; Masterson v. 
Grubbs, 70 Ala. 406; Griel v. Lehman, 
59 Ala. 419; Alabama Gold L. Ins. Co. 
Vinktall 58 Alas J: 

Ark.—Planters’ Mut. Ins. Assoc. v. 
Southern Sav. Fund, ete., Co., 56 S. 
W. 448, 68 Ark. 8. See Hiner v. 
Whitlow, 49 S.W. 353, 66 Ark. 121, 74 
Am.S.R. 74 (right to rely on usury de- 
nied). 

D,C——Phillips v. Ogle, 21 DiC. 199: 

Ga.—Dickenson v. Williams, 105 S. 
E. 841, 151 Ga. 71; Scott v. Williams, 
28 S.E. 243, 100 Ga. 540, 62 Am.S.R. 
340. See Long v. Gresham, 96 S.E. 
211, 148 Ga. 170 (recognizing rule). 

Idaho.—Anderson v. Oregon Mortg. 
Co., 69 P. 130, 8 Idaho 418. 

Ill.— Hibernian Banking Ass’n_ Vv. 
Davis, 129 N.E. 540, 295 Jll. 537 [aff 
217 IlLApp: 36]; Darst: v. Bates, 95 
Ill. 498; Safford v. Vail, 22 Ill. 326. 

Ind.—Studabaker v. Marquardt, 55 
Ind. 341; Cutchen v. Coleman, 13 Ind. 
568; Wright v. Bundy, 11 Ind. 398; 
Conwell v. Pumphrey, 9 Ind. 135, 68 
Am.D. 611. 

Iowa.—Partch v. Krogman, 210 N. 
W. 612, 202 Iowa 524; Burlington 
Mut. Loan Assoc. v. Heider, 5 N.W. 
578, 7 N.W. 686, 55 Iowa 424; Miller 
v. Clarke, 37 Iowa 325; Carmichael v. 
Bodtish, 22: lowal 4480" Perry ev, 
Kearns, 13 Iowa 174. See Iowa Sav. 
etc., Assoc. v. Chase, 73 N.W. 1100 
(apparently recognizing rule). 

Kan.—Pritchett vy. Mitchell, 17 Kan. 
355, 22 Am Rk. 287. 

Ky.—Campbell v. Johnston, 4 Dana 
ieee 

Mo.—Griebel v. Imboden, 59 S.W. 
957, 158 Mo. 632; Vette v. Geist, 55 
RV Vre Sitlen Lop On il. 

Neb.—Morling v. Bronson, 56 N.W. 
205, 37 Neb. 608. 


N.J.—Berk v. Isquith Productions, 
131 A. 526, 98 N.J.Hq. 608. 


N. Y.—Ohio, etc., R. Co. v. Kasson, 
37: N.Y. 218, 4 Transcr.A. 184; Wil- 
liams v. Tilt, 36 N.Y. 319, 2 Transcr.A. 
133; Chamberlain vy. Dempsey, 36 N. 
Welt voransersA 262+) Bullandia, 
Rayo tmo0. Nilo necratvtenden, sv, 
Barkin, 208 N.Y.S. 621, 212 App.Div. 
232 [aff 152 N.E. 404, 242 N.Y. 508]; 
Biedler v. Malcolm, 105 N.Y.S. 642, 121 
App.Div. 145; Wells v. Chapman, 13 
Barb. 561; Mechanics’ Bank v. Ed- 
wards, 1 Barb. 271 [aff 2 Barb. 545, 6 
N.Y.Leg.Obs. 159]; Yormark v. Wald- 
man, 217 NivY.S: 502, 127 Mise. 748; 
Levy v. Hallager, 197 N.Y.S. 257, 119 
Mise. 695; Dix v. Van Wyck, 2 Hill 
522. See Frank v. Hasing Realty 
Corporation, 252 N.Y.S. 847, 234 App. 
Div. 712 (right to set up usury de- 
nied); In re Pritchard, 235 N.Y.S. 122, 
226 App.Div. 272; Madison University 
v. White, 25 Hun 490 (last two appar- 
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of usury.*? 


On the other 


ently recognizing rule); Levy v. Hal- 


lager, 197° N.Y.S.-257, 119° Mise. 695 
(recognizing rule). 
Utah.—Rospigliosi v. Glenallen 


Mining, Co., 252 RP. 276, 69 Utah 41. 
Va.—Christian & Gunn v. Worsham, 
78 Va. 100. See Spengler v. Snapp, 5 
Leigh (32 Va.) 478 (apparently recog- 
nizing rule). 
Wash.—Grubb v. Stewart, 91 P. 562, 
47 Wash. 103. 


W.Va.—Harper v. Middle States 
Loan, ete., Co., 46 S.E. 817; 55 W.Va. 
149; Lee v. Feamster, 21 W.Va. 108, 45 
Am.R. 549. 

Wis.—Bensley v. 
631; McArthur v. 
673, 11 Am.R. 643. 


See Miners’ Trust Co. Bank vy. Rose- 
berry, 81 Pa. 309 (apparently recog- 
nizing rule). 

[a] One claiming by paramount ti- 
tle and not under the debtor or bor- 
rower may not claim the benefit of 
the usury statute. Williams vy. Tilt, 
36 NY. 319, 2Transcr, Ai 133: 


[b] Attacking title—A stranger 
in law or in interest may not attack a 
title as void because affected by a 
usurious consideration. Dickenson v. 
Williams, 105 S.H. 841, 151 Ga. 71; 
Scott v. Williams, 28 S.E. 243, 100 Ga. 
540, 62 Am.S.R. 340. 


69. Zimmerman v. Boyd, 275° P. 
509, 97 Cal.App. 406; Bacon v. Iowa 
Savings & Loan Assoc., 96 N.W. 977, 
121 Iowa 449; Drake v. Lowry, 14 
Iowa 125; Frost v. Shaw, 10 lowa 
491; Hollingsworth vy. Swickard, 10 
Iowa 385; Ohio, ete, R. Co. v. Kas- 
son, 37 N:Y. 218, 4 Transcr.A. 184; 
Williamse VoRrrilty  S6heNe yy. jslol 2 
Transcr.A. 133; Crittenden v. Barkin, 
208 N.Y.S. 621, 212 App.Div. 232 [aff 
152 N.E. 404, 242 N.Y. 508]; Yor- 
mark v. Waldsman,'217 N.Y.S. 501, 127 
Misc. 748. See Hill v. Taylor, 28 S.W. 
599, 125 Mo. 331; Kay v. Whittaker, 
44 N.Y. 565 (last two apparently rec- 
ognizing rule). 

70. Reading v. Haston, 7 Conn. 409. 
See Lehman, Durr & Co. v. Marshall, 
47 Ala. 362. 


71. Sugg v. Smith, (Tex.Civ.App.) 
205 S.W. 363. : 

72. DeWolf v. Johnson, 10 Wheat. 
CUES) e862 6 td) aod But see 
Lloyd v. Scott,.4 Pet. (U.S.) 205, 7 L. 
Ed. 833 (where DeWolf v. Johnson, 


Homier, 42 Wis. 
Schenck,- 31 Wis. 


supra, was commented on and ex- 
plained). 
VGuuL CHAS moet lL Cyn ocn ©Onnve VWs Le 


Sears & Co., 70 S.H. 997, 154 N.C. 509. 


74s CHAS mlley nen CO wWennWie. ls 
Sears & Co., Supra; Smiley v. Bank 
of Wyoming, 140 S.E. 330, 104 W.Va. 
471. See Faison v. Grandy, 38 S.E. 
897, 128 NIC. 4388) 83° AmS:Ri 693 
(where the actual debtor was _ per- 
mitted to set up usury). 


[a] Ruie applied where, in order 
to conceal the fact that the lender 
bank had made an excessive loan 
to the borrower, the borrower trans- 
ferred property to a third person who 
executed a note for the amount bor- 


ge 


[§§ 314-315 


The actual borrower may claim relief 
under the usury laws, notwithstanding the borrowing 
is made in the name of another.** 


[§ 315] b. Privies and Successors in Title.7° 
is generally recognized that the right to attack or 
question a transaction 1s personal to the borrower or 
debtor7® and to those in privity with him;** that is, 
not only the borrower or debtor,’* but also persons 
in privity with him,’® may take advantage of usury 
affecting the debt or obligation, or, as sometimes 


It 


rowed and gave a trust deed on such 
property to secure payment. Smiley 
v. Bank of Wyoming, 140 S.E. 330, 
104 W.Va. 471. j 

75. Death of party receiving usu- 
ry as ground for abatement see Abate- 
ment and Revival § 340. 


Right as to contract declared void 
for usury see infra § 316. 


76 See supra §§ 209, 314. 


77. Conn.—Continental Credit Co. 
v. Ely, 100 A.-434, 91 Conn. 553. 


Ga.—Dickenson y. Williams, 105 S. 
BE. 841, 151 Ga. 71; Scott v. Williams, 
28 SE. 243, 100 Ga. 540, 62 Am.S.R. 


Iowa.—Carmichael v. 
Iowa 418. 


Minn.-—Drew v. Skeena, 230 N.W. 
829, 180 "Minn. 358, 70 A. lakR. 353. 


Mo.—Coleman v. Cole, 59 S.W. 106, 
158 Mo. 253. 


Neb.—First State Bank of St. Ed- 
ward v. Nicklasson, 218 N.W. 744, 116 
Neb. 713; Male v. Wink, 86 N.W. 472, 
61 Neb. 748; Building & Loan Ass’n 
v. Walker, 81 N.W. 308, 59 Neb. 456. 


N.Y.—Chapuis v. Mathot, 91 Hun 
565, 36 N.Y.S. 835 [aff 49 N.E. 1094, 
155 N.Y. 641]; Hatch v. Baker, 249 N. 
Y.S. 215, 189 Mise. 714. 


N.C.—Faison v. Grandy, 38 S.E. 897, 
128 N.C. 438, 83 Am.S.R. 693 [mod reh 
36 S.E. 276, 126 N.C. 827]. 

Wash.—Fenby v. Hunt, 101 P. 492, 
53 Wash. 127; Grubb v. Stewart, 91 P. 
562, 47 Wash. 103. 

W.Va.—Hatfield v. Sayre, 163 S.E. 
a je W.Va. 514, 82 A.L.R. 1148 [cit 

ye]. 


Bodfish, 32 


Son eRe, v. Homier, 42 Wis. 
[a] “This statute was enacted 


» » « for the protection of the bor- 
rower or his privies in blood or es- 
tate.’”” Zellner v. Mobley, 11 S.E. 402, 
403, 84 Ga. 746, 20 Am.S.R. 390. 


78. See supra §§ 209, 314. 


79. Cal—Western States Accept- 
ance Corporation v. Frank D. Tuttle, 
Ine., 290 Pi 574, 210 Cal. 51; 


Idaho.—Ford v. Washington Nat. 
Bldg., etc., Assoc., 76 P. 1010, 10 Ida- 
ho 30, 109 Am.S.R. 192. 


Ill.— Mason v. Pierce, 31 N.E. 503, 
142 Ill. 3381; Union Nat. Bank v. In- 
ternational Bank, 14 N.E. 859, 123 Ill. 
oO! Sationd> ve Vail, 22 iilesabs 


Ind.—Jones v. Bryan, 102 N.E. 153, 
53 Ind.App. 550. 


Mo.—Western Storage, ete., Cee 
Glasner, 68 S.W. 917, 169 Mo. 88; 
polemen v. Cole, 59 S.W. 106, 158 Mo. 

3. 


N.J.—Runkle v. Smith, 103 A. 382, 
89 N.J.Law 103; Berk v. Isquith 
Productions, 131 N.E. 526, 98 N.J.Ea. 
608; Brolasky v. Miller, 9 N.J.Eq. 807. 

N.Y.—Merchants Exch. Nat. Bank 
v. Commercial Warehouse Co., 49 N. 
Y. 635. Levy v. Hallager, 197 Nvy.S? 
257, 119 Mise. 695.. See Berdan v. 
Sedgwick, 44 N.Y. 626 [aff 40 Barb. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 315-316] 


stated, usury is available as a defense to a person 
who claims under, or who is in privity with, the bor- 
rower or debtor;®° and it has also been stated, in 
terms of exclusion, that the right is confined to the 
borrower or debtor’? and to those in privity with 
The rule permitting privies of the borrower 
to set up usury extends to privies in law,*® privies in 
blood,** privies in representation,*® privies in es- 
tate,*° and, according to some eases, privies in con- 
tract,°* although there is apparently authority for 
the view that the rule permitting the setting up of 
usury does not apply, in full force at least, to per- 
sons succeeding by contract to the rights of, or in 
privity by contract with, the debtor. ss 
is sometimes stated, this right to plead usury usually 
extends to the successors in law of the debtor;%°® 

thus the debtor’s personal representative,®® his heirs 
at law,°! and his assignee or trustee in bankruptcy®? 


him.®?2 


359] (per Hunt, C., recognizing rule). 

N.C.—Chas. S. Riley & Co. v. W. T. 
Sears & Co., 70 S.E. 997, 154 N.C. 509; 
Faison v. Grandy, 38 SE. 897, 128 N. 
C. 438, 83 Am.S.R. 693, 36 S.E. 276, 126 
Ni Ga Sada 

N.D.—Grove v. Great Northern 
Loan Co., 116 N.W. 345, 17 N-D. 352, 
138 Am.S.R. 707. 


Wash.—Knight v. American Invest- 
ment & Improvement Co., 132 P. 219, 
73 Wash. 380. 


See Parker v. Bethel Hotel Co., 34 
S.W. 209, 96 Tenn. 252, 31 L.R.A. 706 
(apparently recognizing rule). 

And see cases supra note 77, 

{a] Restatement of rule.—‘All 
privies to the borrower, whether in 
blood, representation or estate, may, 
both in law and equity, by the appro- 
priate legal and equitable remedies 
and defences, attack or defend against 
any contract or security given by the 
borrower which is tainted with usury 
on the ground of such usury, where 
such contract or security affects the 
estate derived by them from the bor- 
rower.” Merchants Exch. Nat. Bank 
v. Commercial Warehouse Co., 49 N.Y. 
635, 643 note. 


80. Yormark v. Waldman, 217 N.Y. 
S: 501, 127 Misc. 748; Post v. Dart, 
8 Paige (N.Y.) 639. See Berdan v. 
Sedgwick, 44 N.Y. 626 (per Hunt, C.). 

81. See supra §§ 209, 314. 


82. U.S.—Yardley v. New York 
Guaranty, etc., Co., 30 F.Cas.No. 18,- 
12.5, Mp.) pots 


Ark.—Ford v. Hancock, 36 Ark. 248. 


Idaho.—Anderson vy. Oregon Mortg. 
Co., 69 P. 130, 8 Idaho 418. 


Tll.—Safford v. Vail, 22 Ill. 326. 


TIowa.—Carmichael v. Bodfish, 
Towa 418. 


N.J.—Berk v. Isquith Productions, 
131 A. 526, 98 N.J.EKq. 608; Brolasky 
v. Miller, 9 N.J.Eq. 807. 


N.Y.—Billington v. Wagoner, 33 N. 
OX. oils 

83. Faison v. Grandy, 38 S.E. 897, 
28 N.C. 438, 83 Am.S.R. 693, 36 S.E. 
MGs U2 IN. Co S.2 te 


84. Coleman y. Cole, 59 S.W. 106, 
158 Mo. 253; American Rubber Co. v. 
Wilson, 55 Mo.App. 656; Merchants 
Exch. Nat. Bank v. Commercial Ware- 
house Co., 49 N.Y. 6385, 643 note; 
Bensley v. Homier, 42 Wis. 631. 


85. Western Storage, etc., Co. v. 
Glasner, 68 S.W., 917, 169 Mo. 38; 
Coleman v. Cole, 59 S.W. 106, 158 Mo. 
253; American Rubber Co. v. Wilson, 
55 Mo.App. 656; Merchants Exch. 
Nat. Bank v. Commercial Warehouse 
Co., 49 N.Y. 635, 643 note. 
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himself. 


titles? ® 


As the rule 


86. Ind.—Jones v. Bryan, 102 N.E. 
153, 53 Ind.App. 550. 


Mo.—American Rubber Co. v. Wil- 
son, 55 Mo.App. 656. 

N.Y.—Merchants Exch. Nat. Bank 
v. Commercial Warehouse Co., 49 N.Y. 
635, 643 note. 


N.D.—Grove v. Great Northern 
Loan Co., 116 N.W. 345, 17 N.D. 352, 
138 Am.S.R. 707. 

Wis.—Bensley v. 
631. 

87. Jones v. Bryan, 102 N.E. 153, 
Be Ind.App. 552; Coleman v. Cole, 59 

S.W. 106, 158 Mo. 253; Faison v. 
Grandy, 38 S.E. 897, 128 N.C. 4388, 83 
Am.S.R. 6938, 36 SE. Ohne k26 aN. 


Homier, 42 Wis. 


827; Grove v. Great Northern Loan 
Coy 116 INUW. ‘345, 17 N.D.~ 352, 138 
Am.S.R. 707. 


88. Hatfield v. Sayre, 163 S.E. 34, 
111 W.Va, 514, 82 A.L.R. 1148; Harper 
v. Middle States Loan Co., 46 S.E. 817, 
55 W.Va. 149. 

[a] “The phrase ‘legal privity’ as 
used in this connection means those 
upon whom title or an interest is cast 
by law, and not those who become in- 
terested through contract.’’ Hatfield 
Ui aeerrs, LOSS: a4) obnelal © Wiavice 
514. 

89. Securities Inv. Co. of St. Louis 
Wee oes (Mo.App.) 7 S.W.(2d) 


90. See infra § 320. 
91. See infra § 321. 
ro See infra § 324. 


Berk v. Isquith Productions, 
131 on 526, 98 N.J.Eq. 608. 


Right of purchaser from mortga-. 


gor see infra §§ 326-328. 


94. Lloyd v. Scott, 4 Pet. CU;SY) 
205, 7 L.Ed. 833 (statute of Virginia); 
Fleckner v. U. S. Bank, 8 Wheat. (U. 
Sr 338,00) lads 63h a(dictum).aisee 
Lowe v. Waller, 2 Dougl. 736, 99 Re- 
print 470. But see Elwell v. Daggs, 
108 U.S. 143, 27 L.Ed. 685 (where stat- 
ute of Texas subsequently repealed 
was involved). 


[a] In Missouri (1) it has been as- 
serted that the fact that Rev. St. 
(1899) § 3710 declared a usurious 
mortgage “invalid and illegal’ did not 
enlarge the list of those who may 
plead usury. Davis v. Tandy, 81 S.W. 
457, 107 Mo.App. 437. (2) Even in 
the case in which such assertion was 
made, however, it was held that, in 
an action by a mortgagee of personal 
property for conversion, the defense 
that the note secured was usurious, 
and that hence the mortgage was void, 
under Rev. St. (1899) § 3710 (Rev. 
St. [1909] § 7184), was open to de- 
fendant, who claimed that he was the 
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usually are permitted to take advantage of the usury 
statutes to the same extent as the borrower or debtor 
So it has been asserted that a subsequent 
holder of title to lands subject to a usurious mort- 
gage, who stands quoad hoc in the shoes of the mort- 
gagor, may set up the defense of usury.®? 


[§ 316] c. Transaction Void or Voidable. 
there is apparently some authority to the contrary,’* 
even the sweeping declaration of the statute that 
contracts, instruments, 
tainted with usury are void is usually con- 
strued by the courts to mean that they are voidable 
at the option of the borrower, or his privies or those 
claiming under him. In general no other person has 
the privilege,®* and the transaction is not voidable 
at the option of a stranger, or one not a party, to the 
usurious transaction,®* who is not, and eannot be, in- 


While 


or other transactions,®® or 


true owner of the chattels, and that 
they had been fraudulently mort- 
gaged to the mortgagee. Davis v. Tan- 
dy, supra. (3) So, also, under such 
statute it has been held that the own- 
er of negotiable securities fraudulent- 
ly procured by one who pledged them 
for a usurious loan might recover 
them from the pledgee in replevin. 
Keim v. Vette, 67 S.W. 223, 167 Mo. 
389. See Western Storage, ete., Co. 
v. Glasner, 68 S.W. 917, 169 Mo. 38; 
Coleman v. Cole, 59 S.W. 106, 158 Mo. 
253 (both cases construing Rev. St. 
[1899] § 3710); Osborn v. Payne, 85 
S.W. 667, 111 Mo.App. 29 (where the 
right of the owner of note and deed 
of trust given to secure such note, 
to maintain an action for conversion 
against the person, to whom a third 
person had pledged such note and 
deed of trust for a usurious loan, was 
recognized). 


95. Reading v. Weston, 7 Conn. 
409; Green v. Kemp, 13 Mass. 515, 7 
Am.D. 169; Warwick v. Dawes, 26 N. 
J.Eq. 646 [rev 25 N.J.Eq. 188]; Bro- 
lasky v. Miller, 9 N.J.Eq. 807; Wil- 
liams v. Tilt, 36 N.Y. 319, 2 Transcr.A. 
133 [aff 19 N.Y.Super. 299]; Billing- 
ton v. Waggoner, 33 N.Y. 31; Froude 
v. Bishop,’ 49 N.Y.S. 955, 25 App.Div. 
514; Chapuis v. Mathot, 91 Hun 565, 
36 N.Y.S. 835 [aff 49 N.B. 1094, 155 
N.Y. 641]. See Crittenden v. Barkin, 
208 N.Y.S. 621, 212 App.Div. 232 [aff 
152 N.W. 404, 242 N.Y. 508] (appar- 
ently recognizing rule). Compare 
Lloyd v. Keach, 2 Conn. 175, 7 Am.D. 
256 (maker of note could avail him- 
self of usury affecting subsequent 
transfer by payee). 


[a] In Virginia (1) it appears that 
the rule has been recognized. See 
Christian v.. Worsham, 78 Va. 100; 
Michie v. Jeffries, 21 Gratt. (62 Va.) 
334; Spengler v. Snapp, 5 Leigh (32 
Va.) 478. (2) But in a case in the 
supreme court of the United States 
the statement was made that “the 
Virginia statute makes void every 
usurious contract.” Lloyd v. Scott, 4 
Pet. (CU-S.) 205, 230;) 7% Lids 833. 


Lender’s right to recover from bor- 
rower under usurious contract as de- 
pendent on terms of statute see su- 
pra §§ 232-234. 


96. Scott v. Williams, 28 S.BE. 248, 
100 Ga. 540, 62 Am.S.R. 340 (decided 
prior to L. [1916] p 48, repealing stat- 
ute invalidating title which passes 
under usurious contract). 


97. Williams v. Tilt, 36 N.Y. 319, 2 
Mranscr A. 33% Froude v. Bishop, 49 
N.Y.S. 955,925 "App. Div. 514; ‘Chapuis 
v. Mathot, 91 Hun 565, 36 N.Y.S. 835 
[aff 49 N.E. 1094, 155 N.Y. 641]; Dix 
v. Van Wyck, 2 Hill ENEYo pes 


98. Scott v. Williams, 28 S.E 243, 
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jured by it;°® and, even though the taking of usury 
is prohibited and is made punishable as a misde- 
meanor, the usurious contract will not be void as to 
third persons." 


[\ 317] d. Setting Up Usury for Benefit of, or with 
Consent of, Debtor. According to some eases, under 
certain circumstances a third person may set up 
the defense of usury for the benefit of the borrower 
or debtor,” or, perhaps, with the debtor’s consent.* 


[§ 318] e. Defense of Usury Unavailable to Debt- 
or or Borrower, and Waiver.‘ It is within the op- 
tion of the debtor to decide whether or not he shall 
take advantage of the usury statute,® and, in accord- 
ance with the general rule,® as affecting third per- 
sons, the borrower may waive the defense of usury? 
by failing to plead the defense,® and, if the borrower 
or debtor has waived, or is estopped to plead, usury, 
so is his privy or those claiming under him,?® unless 
the rights of the latter arose. before the occurrence 
of the acts or circumstances constituting the alleged 
waiver.!° So, where the transaction has been purged 
of usury by an arrangement between the creditor and 
debtor, one subsequently acquiring rights solely un- 
der the debtor may not set up usury.! 


Persons involved with corporation to which de- 


Green v. 
169; 


100 Ga. 540, 62 Am.S.R. 340; 
Kemp, 13 Mass. 515, 7 Am.D. 
Brolasky v. Miller, 9 N.J.Eq. 807. 


USURY 


91 Hun 565, 36 N.Y.S. 835 [aff 49 N. 
BE. 1094, 155 N.Y. 641]; 
ly, 14 N.Y.Super. 159 [aff 25 How.Pr. 
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fense denied. Where the defense of usury is forbid- 
den to corporations,'? the right to assert usury is 
equally unavailable to a third person claiming un- 
der,'* or succeeding to the rights of,!* a corporation. 
It has, however, been questioned whether an inno- 
cent person, who has not assented, or become a party, 
to the contract may not avail himself of usury as a 
defense.t® 

[§ 319] f. Usurious Taking Affecting Bona Fide 
Holding as to Third Person.1® While there is au- 
thority for the view that the fact that a contract for 
the transfer of personal property is tainted with usu- 
ry does not necessarily prevent the transferee from 
being a bona fide holder of the property as against 
the person from whom the transferor has obtained 
the goods by fraud,!* there is authority for the view 
that, where a mortgage!’ or other transfer of col- 
lateral!® is usurious, a third person in interest may 
invoke the rule that the mortgagee or transferee is 
not a bona fide holder, and that latent or seeret equi- 
ties will prevail over such a mortgage or transfer.?? 


[§ 320] 2. Particular Third Persons—a. Person- 
al Representatives.-' In general the personal rep- 
resentative of a deceased borrower may take ad- 
vantage of the usury acts to the same extent as de- 
cedent might have done.?? In an action by executors 


the right of the real owner, on the 
ground that no one but the debtor can 
avail himself of the defense of usu- 


Mills v. Carn- 


99. Reading vy. Weston, 7 Conn. 592]; Union Credit, ete., Co. v. Union ry). 
409. fe Stockyard, etc., Co., 92 N.Y.S. 269, 46] 1g. In re Elmore Cotton Mills, 217 
Misc. 431; Dakota Bldg., etc., Assoc. | p 810; Lewis v. Hickman, 77 So. -46, 


1. Turner v. Merchants’ Bank, 28], 


So. 469, 126 Ala. 397 (bank’s taking 270. 
usury). 10 
2. Hatfield v. Sayre, 163 S.E. 34,| 4). 


111 W.Va. 514, 82 A.L.R. 1148; Harper 
v. Middle States Loan, etc., Co., 46S. 


BH. 817, 55 W.Va. 149. 
pra §§ 217-230. 


. Price, 46 SW. 92, 18 Tex.Civ.App. 


Mason vy. Lord, 40 N.Y. 476. 
Warwick v. Dawes, 26 N.J.Eq. 
548 [rev 25 N.J.Eq. 188]. 

Purging of usury in general see su- 


200 Ala. 672; Southern Home Bldg., 
etc., Assoc. v. Riddle, 29 So. 667, 129 
Ala. 562; Meyer v. Cook, 5 So. 147, 
85 Ala. 417; Smith v. Lehman, 5 So. 
204, 85 Ala. 394; McCall v. Rogers, 77 
Ala. 349. 


19.  Wailes & Co. v. Couch, 75 Ala. 


3. Hatfield v. Sayre, 163 S.E. 34, iat Wumpenealocncedhency 68: alas 134. 
111 W.Va. 514, 82 A.U.R. 1448; Harper | ., 5 s SATS 20. In re Elmore Cotton Mills, 217 
v. Middle States Loan, etc., Co., 46 S. | “*): F. 810; Lewis v. Hickman, 77 So. 46 
Pes Li OOn Weve. 149. 13. The Vigilancia, 73 F. 452,19 C.|999 Ala. 672: Meyer v. Cook, 5 So. 
; : “A. 528 [aff 68 BF. 781]; De Roe \v: aroha Ts eSntthi vs, : 5 
[a] In Indiana there have been|€ 2 147, 85 Ala. 417; Smith v. Lehmann, 5 


statements in some cases which ap- 


parently recognize the right of a per- | &C- 690 addenda. 


son, not entitled in his own right to 14. : 

set up the defense, to set it up when| terial Corporation, 
authorized by the debtor. See Studa-| (New York statute). 
baker v. Marquardt, 55 Ind. 341; 

Wright v. Bundy, 11 Ind. 398; Ste- 


Dene v. Muir, 8 Ind. 852, 65 Am.D. 
764. 


2568. 


Smith, 1 Hun (N.Y.) 607, 4 Thomps. 


In re International Raw Ma- 


_Interest rate on corporate obliga- 
tions in general see Corporations § 


So. 204, 85 Ala. 394; 

ers, (77. Ala.: 3493 

Couch, 75 Ala. 134. 
21. Right: 

Of personal representative of lender 
to enforce usurious obligation see 
infra § 354. 


To recovery of statutory penalty see 


McCall v. Rog- 
Wailes & Co. v. 


22 EF.(2d) 920 


4 As affecting rights of particu- 
lar persons see passim §§ 320-351. 


5. Loomis yv. Eaton, 32 Conn. 550. 
6. See supra § 258. 


7. Ill—Hibernian Banking Ass’n 
v. Davis, 129 N.E. 540, 295 Ill. 5387; 
Union Nat. Bank vy. International 
Bank, 14 N.E. 859, 123 Ill. 510; Wil- 
son v. Reed, 262 Ill.App. 230. 


Ky.—Campbell v. Johnston, 4 Dana 
177. But see Hart v. Hayden, 79 Ky. 
oAOe 2 Ky... 219,. 2 sky... 359 as: to 
rights of subsequent mortgagee). 


ca v. Chapman, 13 Barb. 
r3) . 


Okl.—Midland Saving & Loan Co. 
Ve Shel w5 7 Pin800057 Oks 838. 


nee eae v. Homier, 42 Wis. 

8. Hibernian Banking Ass’n v. Da- 
vis, 129 N.E. 540, 295 Ill. 537; Midland 
Saving & Loan Co. v. Sheil, 157 P. 80, 
57 Ol. 338. 


9. Williams v. Tilt, 36 N.Y. 319, 2 
Transcr.A. 133; Chapuis v. Mathot, 


15. See Adams v. Mills, 60 N.Y. 533 
[aff 38 N.Y.Super. 16] (where a cred- 
itor of a corporation brought an ac- 
tion under L. [1848] ¢ 40 § 12 against 
a trustee of the corporation because 
of failure to file an annual report). 


16. Right of: 


Assignee of usurious mortgage to en- 
force see infra § 356. 


Subsequent transferee or indorsee of 
usurious negotiable paper to en- 
force see infra §§ 357-361. 

Usurious discount affecting bona 
fides of holder of negotiable instru- 
ment see supra §§ 838-87; and Bills 
and Notes § 701. 

17. Williams v. Tilt, 36 N.Y. 319, 2 
Transcr.A. 133 [overr Ramsdell v. 
Morgan, 16 Wend. (N.Y.) 574; Kent- 
gen ve Parks, 2 Sand£.€h.* (N.Y-)* 60). 


Compare Felt v. Heye, 23 How.Pr. 
(N.Y.) 359 (holding that, where stock 
is transferred by a pledgee thereof 
to secure a usurious loan to himself, 
the lender, who had no knowledge of 
the pledge, cannot be considered a 
bona fide holder for value, as against 


infra § 395. 

22. Ala.—Hodges v. Westmore- 
land, 96 So. 573, 209 Ala. 498 (dietum). 
See also cases supra § 314 note 65 [a]. 
sah a v. Lum, 33. Miss. 

Mo.—Securities Inv. Co. of St. Louis 
v. Rottweiler, (App.) 7 S.W.(2d) 484. 


N.Y.—Buckingham v. Corning, 91 N. 
Y. 525, 16 N.Y.Wkly.Dig. 492 [aff 26 
Hun 473 (aff 64 How.Pr. 503)]; Post 
vi, Utica: Bank, o7) En iea3sout 


Pa.—Seymour vy. Hubert, 83 Pa. 346. 


Va.—Rankin v. Rankin’s Adm’rs, 1 
Gratt. (42 Va.) 153. 


See Parker v. Bethel Hotel Co., 34 
S.W. 209, 96 Tenn. 252, 31 L.R.A. 706 
(dictum). 


[a] In Georgia the administrator 
of a deceased borrower could sel! land 
on which the borrower had given a 
security deed tainted with usury, and 
hence void under the statute [since 
repealed by L. (1916) p 48], invalidat- 
ing titles tainted with usury, without 
redeeming the outstanding usurious 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 320-323] 


for distribution, where assignees of the beneficiaries 
were made parties, the executors of such benefici- 
aries who sought no equitable relief against any par- 
ty were not deprived of their legal right to show that 
the assignments were void because of usury, without 
paying the amount actually loaned with interest.?% 
Where, however, the debtor had lost the right to at- 
tack a transaction on the ground of the usury, his 
administrator may not do so.24_ The view has been 
taken that, in an action against the maker of a note 
given by him in settlement of a usurious debt due 
from one of whose estate the maker was administra- 
tor, the maker may not set up usury where he has 
received from the estate the full amount for which 
he gave his note.?> 


[§ 321] b. Heirs and Devisees.*° It is generally 
held that the borrower’s heirs,?" or devisees,?* are in 
such close privity with him as to be entitled to sue- 
ceed to his privilege of pleading usury, as is the wife 
of a deceased debtor, who by virtue of statute takes 
a portion of her deceased husband’s estate.*® 


[§ 322] c. Assignee of Borrower or Debtor®°— 
(1) In General. While there is authority for the view 
that the right of a borrower to recover usurious in- 
terest paid,*! and the right to interpose the defense 
of usury in a suit on a usurious contract,?? may be 
assigned, that the assignee of the borrower may, raise 
the question of usury to the same extent as the bor- 
rower may,*? and that a person holding property un- 
der an absolute and unqualified transfer or assign- 
ment for a valuable consideration may set up the 
defense of usury against a creditor of the transferor 
who seeks to enforce a lien on such property based 
on a usurious debt,** it has been broadly asserted 
that, since the defense of usury is personal to the 
party who makes the contract,?> such defense may 
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not be set up by such party’s assignee ;*° and it has 
been held that, after an account containing a usuri- 
ous item has been rendered to the debtor, and its 
correctness conceded by him, and the account has he- 
come a stated account, the assignee of the debtor can- 
not assail the item for usury when the same is 
brought forward as a set-off by the other party to 
the account.?* An assignment merely of an expect- 
ed surplus in property pledged to secure a usurious 
loan does not entitle the assignee to avoid the lien 
or to claim the property free therefrom.** The 
right of the assignees of a contract for the purchase 
of land who have agreed to pay to the vendor part 
of the purchase price as consideration for the as- 
signment, to set up usury in the contract between 
the original parties in a suit to foreclose a mortgage 
given by the assignees to secure part of the pur- 
chase price has been denied.®® 


[§ 323] (2) Assignee for Benefit of Creditors.*° 
While there is authority to the contrary*! the view 
has been taken that the assignee under a general as- 
signment for the benefit of creditors is entitled to 
protect the assets in his hands by pleading usury 
in actions on usurious claims to the same extent as 
the debtor himself.42 The view has been expressed, 
however, that the assignee cannot set up usury to 
defeat a debt not secured by the assignment.** It 
seems that, where a sale under a foreclosure of a 
mortgage produced less than the amount actually 
advanced to the mortgagor, the fact that there was 
usury in the mortgage does not give an assignee for 
the benefit of creditors of the mortgagor any inter- 
ést in the fund.‘ 


Assignee of creditors of corporation to which de- 
fense denied. Where by statute the defense of usury 


title. Equitable Mortg. Co. v. Bras-|[fense of usury. Western States Ac- | See Massillon Union Bank v. Bell, 14 
well, 26 S.E. 487, 98 Ga. 139. ceptance Corporation v. ee ee Tut- oe St. — 200 ;, eecoe mia ne: rule); 
223. Muller v. City of Philadelphia, tle, Inc, 290 P. 574, 210-Cal. : arker v. Bethel Hotel Co., 34 S.W. 
101 N.E. 762, 208 N.Y. 182. 34. Corcoran y. Powers, 6 Ohio St. eit Tenn. 252, 31 L.R.A. 706 
24. Scott v. Williams, 28 S.B. 243, | 19: i 
100 Ga. 540, 62 Am.S.R. 340. "| 35. Defense as personal in general|, [a] In New York (1) the rule has 
5 < see supra § 314. been recognized. Beach v. Fulton 
25. Little v. White, 8 N.H. 276. bate Ri Sates Bank; 8 (wend: 5732. (2). hus the 
26. Right to recover statutory ret Sat prise oe ee y Co. | right of an assignee for creditors to 
penalty see infra § 395. 91 N.W. 140, 1381 Mich. 192. prevent a foreclosure sale of prop- 
27. Hodges v. Westmoreland, 96 37. Bullard v. Raynor, 30 N.Y. 197.| erty under a mortgage tainted with 
So. 573, 209 Ala. 498 (dictum); Se- 38. Dalton v. Smith, 86 N.Y. 176.| usury has been recognized, Pearsall 
curities Inv. Co. of St. Louis v. Rott-| 39, Industrial Sav., etc. Co. v.|} pep anaes Se ee ae It has 
weiter,” (Mo‘App.) OT Sway 28%; (arenes A. 1080216 Pa, 889, for the benefit of chéditers: teredng 
pecs walters Vo qumbrey, (Miss. te 40. Conditions precedent to relief 


So. 373 (apparently recognizing rule) ; 
Parker v. Bethel Hotel Co., 34 S.W. 
209, 96 Tenn. 252, 81 L.R.A. 706 (dic- 
tum). 

28. Buckingham vy. Corning, 91 N. 
Y. 525. See Parker v. Bethel Hotel 
Co., 34 S.W. 209, 96 Tenn. 252, 31 L.R. 
A. 706 (dictum). 

29. Jones v. Bryan, 

TInd.App. 550. 

30. Conditions precedent to relief 
and doing equity see infra §§ 370-372. 

Sl. See infra § 353. 

32. Berk v. Isquith Productions, 
131 A. 526, 98 N.J.Eqg. 608. But see 
Bullard v. Raynor, 30 N.Y. 197 (as- 
signment of balance of account). 

33. Western States Acceptance 
Corporation v. Frank D. Tuttle, Inc., 


102 N.E. 1538, 
53 


FIO (PA Os 5210 Calm dis) Smith: v: 
Becker, 184 S.W. 948, 192 Mo.App. 
Bote 

[b] Corporation of same name as, 


and assignee of, borrower was such 
representative of, and privy to, the 
borrower as to be able to raise de- 


and doing equity see infra §§ 370-372, 
Creditors entitled to benefit of as- 
sigument see infra § 334. 
41. Snyder v. Middle States Loan, 
etc., Co., 44 S.E. 250, 52 W.Va. 655. 


[a] Reason for rule.—The right of 
the assignee for the benefit of cred- 
itors to set up usury has been de- 
nied on the ground that such assign- 
ment constituted an appropriation of 
the assets to the payment of such 
usurious debts. Snyder v. Middle 
States Loan, etc., Co., 44 S.HE. 250, 52 
W.Va. 655. 

[b] In Alabama there is authority 
for the view that an assignee for the 
benefit of creditors is not entitled to 
relief in equity in respect of a mort- 
gage given by the assignor, on the 
ground that the mortgage debt is 
tainted with usury. McGuire v. Van 
Pelt,“55 Ala. 344. 

42. Blakeman v. Busby, 60 P. 1064, 
61 Kan. 745; Real Estate Trustee v. 
Rebhan, 139 A. 351, 153 Md. 624; Stein 
v. Swenson, 46 N.W. 360, 44 Minn. 218. 


right to refuse payment of a debt, 
specifically directed in the assignment 
to be paid, on the ground that it was 
usurious (Green v. Morse, 4 Barb. 332. 
But see Morse v. Crofoot, 4 N.Y. 114 
[where the court said that it would 
be the duty of assignees to refuse 
payment of a note if they succeeded 
in avoiding such note on the ground 
of usury]), (4) but a court of equity 
may direct the assignees to deduct 
the usurious excess before payment 
(Green v. Morse, supra). (5) The 
view has been taken that, although a 
mortgagor has parted with the fee of 
the mortgaged premises by an assign- 
ment for creditors, he, and not his as- 
signee, may maintain an action to 
cancel the mortgage for usury. 
Strong vy. Strickland, 32 Barb. 284. 
Assignee’s representation of debtor 
or creditors in general see Assign- 
ments for Benefit of Creditors § 316. 


43. Parker v. Bethel Hotel Co., 34 
S.Ww. 209, 96 Tenn. 252, 31 L.R.A. 706. 


44. Real Estate Trustee v. Reb- 
han, 139 A. 351, 153 Md. 624. 
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is denied to a corporation,+® such defense is not 
open to the assignee for the benefit of ereditors of 


the corporation.*® 


|\ 324] d. Assignee or Trustee in Bankruptcy.** 
It has been held or recognized that an assignee or 
trustee in bankruptey acquires the bankrupt’s right 
to protect the estate against usurious claims,*® and, 
in the absence of a statute providing otherwise, he 
may plead usury as a defense to claims against the 
bankrupt’s estate,*® or bring suit to recover back 
usurious interest paid®® or to recover the value of 
securities pledged by the bankrupt to secure a usuri- 


ous loan.®>! 


[§ 325] e. Receiver. 


laws has been recognized.°? 


Receiver of corporation to which defense of usury 
Where by statute the defense of usury is 
denied to a corporation,®® such defense is not open 


denied. 


45. In general see supra § 214. 
46. Alston v. American Mortgage 
Co., 157 N.E. 874, 116 Ohio St. 643 


laff 156 N.B. 606, 24 Ohio App. 475]. 
47. Conditions precedent to relief 
and doing equity see infra §§ 370-372. 
Purchaser from assignee or trustee 
in bankruptcy see infra § 329. 

48. See cases infra text and notes 
49-51; and Tennessee Finance Co. v. 
Thompson, 278 F. 597 (usurious claim 
not allowed). Compare In re Worth, 
130 I. 927 (where the question as to 
the rights of the trustee in bank- 
ruptey was left undetermined). 


49. In re Stern, 144 F. 956, 76 C.C. 
A, 10, 16 Am.Bankr. 510; In re Kel- 
lowe’, 121 BY 838,57 C:C.A. 547; In re 


Prescott, 19 F.Cas.No. 11,389, 5 Biss. 
528; Loganville Banking Co. v. For- 
rester, 87 S.E. 694, 17 Ga.App. 246 
[conformed to answers to certified 
questions 84 S.E. 961, 143 Ga. 302, L. 
R.A.1915D 1195]; Securities Inv. Co. 
of St. Louis v. Rottweiler, (Mo.App.) 
7 S.W.(2d) 484; Beals v. Lewis, 1 N. 
BB. 641, 43 Ohio St. 220. See Parker v. 
Bethel Hotel Co., 34 S.W. 209, 96 
Tenn. 252, 81 L.R.A. 706 (dictum); 
Nance v. Gregory, 6 Lea (Tenn.) 343 
(apparently recognizing rule). 


fa] Usurious mortgage reduced to 
judgment.—(1) In view of Ga. Code 
(1910) §§ 383804, 3428, a trustee in 


bankruptcy is entitled to set up usu- 
ry in a mortgage, although it has 
been reduced to judgment (Broach v. 
Mullis, 228 F. 551), (2), but only to 
the extent of reducing the amount 
collectable (Broach yv. Mullis, supra). 


[b] Reconveyance to trustee.— 
When a trustee in bankruptcy secures 
a reconveyance of property fraudu- 
lently granted by the bankrupt, he 
stands in the same relation to a mort- 
gage thereon executed by the bank- 
rupt as the bankrupt himself, and 
therefore may attack it as invalid on 
the ground of usury. In re Kellogg, 


PIS we 120 Lar 222.833," 5% CCsA. 
547]. 
{e] Bankrupt’s inclusion of usuri- 


ous obligation at full amount.—The 
assignee is not prevented from set- 
ting up usury by the act of the bank- 
rupt in scheduling the usurious debt 
at its tull face value. Beals vy. Lewis, 
1 N.E. 641, 48 Ohio St. 220. 


{d] Decree of foreclosure in state 
court mace after filing of petition in 
bankruptcy, in a suit commenced be- 
fore such filing, was, however, regard- 
ed as a bar to the right of the as- 


The right of a receiver for 
a borrower or debtor to claim the benefit of usury 
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to the receiver of an insolvent corporation.°* 
[§ 326] f. Purchaser or Grantee of Property Sub- 


ject to Usurious Lien or Encumbrance®*—(1) In 


General. 


While usually a mortgage debtor may, by 
affirming the usurious transaction, deprive his gran- 
tee of the right to plead usury,°®® or, as otherwise 
stated, the defense may be waived by the mortgagor 
so as to defeat the grantee’s right to set up the de- 
fense,°’ according to some cases, when the terms of 
the contract of sale of property encumbered by a 
usurious lien are such that it 1s apparent that the 
intention of the parties was that the purchaser should 


take in the property exactly the same rights that in- 


usury ;>8 


hered in the vendor, then the purchaser may contest 
the validity of any lien on the property because of 
and in the ease of property subject to a 


mortgage, if the sale is of the title as a whole, and 


signee to raise the question of usury, 
in the original mortgage. Cutter v. 
Dingee, 6 F.Cas.No. 3,518, 8 Ben. 469. 

Title and rights of trustee in bank- 
eepecy in general see Bankruptcy §§ 
186-245. 


50. See infra § 353. 
51. Dalton v. Smith, 86 N.Y. 176. 
52. Lyons v. Smith, 86 S.W. 918, 


111 Mo.App. 272; Chas. S. Riley & Co. 
v. W. T. Sears & Co., 70 S.E. 997, 154 
N.C. 509. See Leavitt v. De Launay & 
Co., 4 Sandf.Ch. 281 [rev on other 
grounds 4 N.Y. 363] (as to inclusion 
of receiver in term “borrower” as 
used in statute). 


[a] Effect of statute defining pow- 
ers of receiver.—Revisal (1905), § 
1222, providing that a receiver shall 
have full power to demand, sue for, 
collect, receive, and take into his pos- 
session all the goods, chattels, rights, 
etc., and to institute suits for the re- 
covery of any estate, property, dam- 
ages, or demands existing in favor of 
the corporation, ete., is conclusive in 
support of the right of a receiver of a 
corporation to maintain a plea of usu- 
ry Chass -SuRiley,. &Conw. Wr 7D: 
Sears & Co., 70 S.E. 997, 154 N.C. 509. 


ae In general see supra §§ 214— 
54 Curtis v. Leavitt, 15 N.Y. 9. 
[a] Thus, under L. (1850) c 172 § 


1 (now Gen. Bus. L. § 374), forbidding 
a corporation to interpose the defense 
of usury, that defense was not open 
to the receiver of an insolvent cor- 
poration, although such defense had 
been pleaded and proof made thereof 
before the passage of that act. Cur- 
tis v. Leavitt, 15 N.Y. 9. 


55. Conditions precedent to relief 
and doing equity see infra §§ 370-372. 


In transaction with building and 
loan association see Building and 
Loan Associations § 110. 


Transfer of property subject to 
mortgage in general see Mortgages 
§§ 755-763. 

56. Wilson v. Reed, 262 I1l.App. 
230. And see cases infra § 827 text 
and note 78; and § 328 text and note 4. 


57. Wilson v. Reed, 262 I1l.App. 
230; Schiele v. Anderson, 252 Iil. 
App. 390. 

58. Idaho.—Ford v. Washington 


Nat. Bldg., ete., Assoc., 76 P. 1010, 10 
Idaho 30, 109 Am.S.R. 192. 

Ill.—Wightman v.: Suddard, 93 Ill. 
App. 142. 


not merely of the equity of redemption, with no de- 
duction from the purchase price on account of the 
mortgage,°® or the conveyance is by a full-covenant 


Mich.—Cobe v. Summers, 106 N. 
Wie TO 143: Mirch. 17. 
N.J.—Scull v. Idler, 81 A. 746, 79 


N.J.Eq. 466; Brolasky v. Miller, 9 N. 
J.Eq. 807. 

N.Y.—Merchants Exch. Nat. Bank 
v. Commercial Warehouse Co., 49 N. 
Y. 635. See Bennett v. Bates, 94 N.Y. 
354 (recognizing rule); Berdan v. 
Sedgwick, 44 N.Y. 626 [aff 40 Barb. 
3859]; Devlin v. Shannon, 65 How.Pr. 
148 (both cases apparently recogniz- 
ing rule). 

N.D.—Grove v. Great Northern Loan 
Co., 116 N.W. 345, 17 N.D..-352, 138 
Am.S.R. 707. 


Tenn.—Shankland vy. Nelson, 1 Tenn. 
Ch. 459. 

See Bean v. People’s Bldg., ete., As- 
soc., 2 Neb. (Unoff.) 810, 90 N.W. 222 
(where a person holding under the 
borrower by mesne conveyance was 
permitted to defend against a usuri- 
ous mortgage). 


Compare Scofield v.-McNaught, 52 
Ga. 69. 

[a]. Purchaser of personal prop- 
erty has been permitted to set up 
usury in a transaction involving the 
pledge of warehouse receipts as se- 
surity for a loan to the buyer. Mer- 
chants Exch. Nat. Bank v. Commer- 
cial Warehouse Co., 49 N.Y. 635. 


59. U.S.—Simmons vy. Stern, 9 F. 
(2d) 256. 
eS gaa sis iaieare vy. Champion, 58 Ga. 


Ill.—Maher v. Lanfrom, 86 Ill. 513. 


N.J.—Camden F. Ins. Co. v. Reed, 
(Ch.) 38 A. 667. See Scull v. Idler, 
81 A. 746, 79 N.J.Eq. 466; Brolasky v. 
Miller, 9 N.J.Eq. 807 (both cases ap- 
parently recognizing rule). 


N.Y.—Brooks v. Avery, 4 N.Y. 225; 
Chamberlain v. Dempsey, 22 N.Y.Su- 
per. 212 [rev 13 Abb.Pr. 63]; Devlin 
v. Shannon, 65 How.Pr. 148; Shufelt 
v. Shufelt, 9 Paige 137, 37 Am.D. 381. 
See Frank v. Hasing Realty Corpora- 
tion, 252 N.Y.S. 847, 234 App.Div. 712 
(where the right to set up usury was 
recognized); Vilas v. McBride, 17 N. 
Y.S. 171, 62 Hun 324; Michaels v. Sin- 
ele, 246 N.Y.S. 17, 138 Misc. 446 [aff 
251 N.Y.S. 889, 233 App.Div. 890] (in 
both cases the right of the grantee to 
set up usury was upheld). 

N.D.—Golda-Stabeck Loan & Credit 
Co. v. Kinney, 157 N.W. 482, 33 N.D. 
495. 


Ohio.—Union Bank y. Bell, 14 Ohio 
St. 200. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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deed without reference to the mortgage,® the pur- 
chaser or grantee is not precluded from setting up 
usury. There is, however, apparently authority to 
the contrary.*t Furthermore, in some eases there 
have been intimations or statements by the court 
which at least tend to narrow the right of a subse- 
quent purchasey to set up usury against a mortga- 
gee,®* and it has broadly been asserted that, if usury 
exists in a sale of goods, a person who subsequently 
buys the goods from the original buyer may not, as 
against the original seller, impeach the consideration 
on the original sale as against the original seller.*? 


Absence of agreement. In some jurisdictions it is 
laid down broadly that, if there is no agreement or 
understanding between the mortgagor and his gran- 
tee as to setting up the defense of usury, the grantee 
may set up such defense,°* and that, in the absence 
of any agreement to the contrary, there is implied 
authority from the mortgagor of property to his 
grantee to make the defense.*5 


Grantee who joined in conveyance. The joinder 
of a wife with her husband in a mortgage does not 
estop her as a subsequent grantee of the premises 
to assert the invalidity of the mortgage on the 
ground of usury,°® and the right of the wife to set 
up usury in respect of the mortgage in which she 
joined has been upheld where she subsequently took 
from the husband -a conveyance of the property as 
a gift.67 

Purchase of mortgagors’ interest by comortgagor. 
One of several joint mortgagors, being liable for the 
whole debt, may, after purchasing the interests of 
his comortgagors, in an action to foreclose the mort- 
gage, plead the defense of usury to the full extent of 
the note, and not merely to the extent of his original 
interest in the land.*§ 
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Releasee of a mortgagor, who has no interest in 
the premises other than as trustee for the mortgagor, 
under a release, without consideration, made by the 
mortgagor for the purpose of creating the trust, can- 
not successfully defend on the ground of usury in a 
suit to foreclose the mortgage in which the mortgagor 
as a party defendant has suffered a decree pro con- 
fesso.%° 


Remote grantees usually have no greater right as 
to the defense of usury than have their immediate 
predecessors in title.7° 


Purging debt of usury. In some jurisdictions the 
purchaser ‘of realty charged with a usurious mort- 
gage debt may, with the acquiescence of the mortga- 
gor liable for a deficiency judgment, proceed in eq- 
uity to purge the debt of usury,7? notwithstanding 
the creditor’s subsequent voluntary waiver of his 
right to a deficiency judgment against the mortga- 
SOT 


Redemption by purchaser. The view has been tak- 
en that the purchaser of real property, who seeks by 
suit in equity to redeem from a mortgage to which the 
property was subject when the purchase was made, 
is entitled to have deducted from the amount appar- 
ently due to the holder of the mortgage any usuri- 
ous interest contained in such amount.7? 


[§ 327] (2) Sale or Conveyance Made Subject to 
Encumbrance.7* While there is authority for the 
view that the defense of usury is always available 
to the owner or grantee of the equity of redemption 
in property on which there is a lien securing the pay- 
ment of a usurious debt,’® and that a purchaser un- 
der a conveyance of land, subject by express terms 
to a charge on the land, which is tainted with usury, 
may set up the usury,7® when it is manifest that the 


A Wis.—Newman v. Kershaw, 10 Wis. 
33. 

[a] Privity.—(1) In such case the 
purchaser has been regarded as stand- 
ing in privity of contract and estate 
with the mortgagor. Gold-Stabeck 
Loan & Credit Co. v. Kinney, 157 N.W. 
482, 33 N.D. 495. (2) Without any 
particular consideration of the terms 
of the grant or conveyance, under 
Which the person seeking to avail 
himself of the existence of usury 
claims, such person has been regard- 
ed as in privity of estate with the bor- 
rower for the purposes here consid- 
ered (Ryan v. American Freehold 
Hand Morte:.Co.,, 23 S:H..411, 96 Ga, 
322. See Union Nat. Bank v. Inter- 
national Bank, 14 N.E. 859, 123 Ill. 
510 [apparently recognizing rule]), 
(3) and, therefore, entitled to attack 
a prior security deed given by the 
borrower as being void for usury 


(Ryan v. American Freehold Land 
Mortg. Co., supra). 
(b] Rule and distinctions dis- 


cussed.—‘‘In the ordinary case of the 
giving of a usurious mortgage, by the 
owner of the mortgaged premises, the 
statute having declared the usurious 
security void, the owner of the prem- 
ises of course has the right to sell 
his property, or to mortgage the same, 
as though such void mortgage had 
never existed. And the purchaser, 
in such a case, necessarily acquires 
all the rights of his vendor to ques- 
tion the validity of the usurious se- 
curity. For if the original mortga- 
gor had not that right the premises 
would, to a certain extent, be ren- 


[66 C. J.—21] 


dered inalienable in his hands; not- 
withstanding the encumbrance there- 
on was absolutely void as to him. 
He may, however, if he thinks proper 
to do so, elect to affirm the usurious 
mortgage, by selling his property sub- 
ject to the payment or to the lien of 
such mortgage. And the purchaser, 
in that case, takes the equity of re- 
demption merely, and cannot ques- 
tion the validity of the prior mortgage 
on the ground of usury.” Shufelt v. 
Shufelt, 9 Paige (N.Y.) 187, 145, 37 
Am.D. 381. 


60. Brown v. Jones, 152 N.Y.S. 571, 
89 Misc. 538, 


61. Studabaker v. Marquardt, 55 
Ind. 341. 


[a] Thus, although the mortgagor 
conveyed with covenants of warran- 
ty and against encumbrances and 
agreed to discharge the usurious 
mortgage, it was held that the person 
to whom the grantee of the mortga- 
gor conveyed the premises with cove- 
nants of warranty and against en- 
cumbrances could not avail himself of 
the defense of usury, at least with- 
out the consent of the mortgagor. 
Studabaker v. Marquardt, 55 Ind. 341. 


62. Huston vy. Stringham, 21 Iowa 
36; Greither v. Alexander, 15 Iowa 
470; Perry v. Kearns, 13 Iowa 174. 
See Iowa Say. etc., Assoc. v. Chase, 
(Iowa) 73 N.W. 1100. 


63. Simpson vy. Wiggen, 22 F.Cas. 
No. 12,887, 3 Woodb.&M. 413. 


64. Crawford v. Nimmons, 54 N.E. 
209, 180 Ill. 143. 


65. Maher v. Lanfrom, 86 Ill. 5133 
Wilson vy. Reed, 262 Ill.App. 230; 
Schiele v. Anderson, 252 Ill.App. 390. 

66. Cade v. Larned, 34 S.E. 566, 109 
Ga. 292. 


67. Egan v. North American Loan 
Co., 76 P. 774, 77 P. 392, 45 Or. 131. 
68. People’s Bank y. Jackson, 20 
S.E. 786, 43 S.C. 86, 49 Am.S.R. 823, 27 
L.R.A. 569. 
pee: Westerfield v. Bried, 26 N.J.Eq. 


70. Powell v. Petteway, 67 So. 230, 
69 Ela. 19. 

71. Hatfield v. Sayre, 168 S.E. 34, 
Lit W.Va. 514, 82 A.L.R. 1148; Harp- 
er v. Middle States Loan, etc., Co., 46 
S.E. 817, 55 W.Va. 149. 

72. Hatfield v. Sayre, 163 S.E. 34, 
111 W.Va. 514, $2 A.L.R. 1148. 


73. Perrine vy. Poulson, 53 Mo. 309. 


Amount payable on redemption from 
mortgage in general see Mortgages 
$§ 2169-2194, 2200. 

74 %In transaction with building 
and loan association see Building and 
Loan Associations § 110. 

Sale or transfer of real property 
subject to mortgage in general see 
Mortgages §§ 755-763. 


75. Chandler y. Cooke, 137 So. 496, 
163 Miss. 147; Chaffe v. Wilson, 59 
Miss. 42. 


76. Lloyd v. Scott, 4 Pet. (U.S. ) 
205, 7 L.Ed. 833. But see De Wolf v. 
Johnson, 10 Wheat. (U-.S.) 367, 6 L. 
Eid. 343 (denying the right of a pur- 
chaser from a trustee holding under 
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intention of the parties was that only the vendor’s 
equity of redemption should pass to the purchaser, 


and the purchase price had been 


amount of the usurious lien, the transaction is ordi- 
narily regarded as equivalent to an appropriation by 
the vendor of a portion of the purchase money for 


the payment of the usurious debt,*? 


a deed of trust, containing a power to 
sell, to set up usury in a suit to fore- 
close a prior mortgage where the deed 
of trust gave notice of the existence 
of such mortgage; but, according to 
Lloyd v. Scott, supra, the question as 
to whether the purchaser of an equi- 
‘ty of redemption can show usury in 
the mortgage to defeat foreclosure 
was not involved in De Wolf v. John- 
son). 

77. Central Holding Co. v. Bush- 
man, 213 N.W. 120, 238 Mich. 261. 
And see cases infra note 79. 

78. Wilson v. Reed, 262 I1l.App. 
230; Central Holding Co. v. Bushman, 


213 N.W. 120, 288 Mich. 261. And see 
cases infra note 79. 
79. Ala.—Johnson _ v. Southern 


Bldg., ete., Assoc., 26 So. 201, 121 Ala. 
524; Eslava v. New York Nat. Bldg., 
etc., Assoc., 25 So. 1013, 121 Ala. 480; 
McGuire v. Van Pelt, 55 Ala. 344. 


Cal.—Matthews v. Ormerd, 74 P. 
136, 140 Cal. 578. 


Ill.—Essley v. Sloan, 6 N.E. 449, 116 
aw 391; Cleaver v. Burcky, 17 I1l.App. 

Ind.—Stephens v. Muir, 8 Ind. 352, 
65 Am.D. 764. 

Kan.—Tidball v. Schmeltz, 94 P. 794, 
77 Kan, 440, 127 Am.S.R.. 424. 


Ky.—Rhodes v. Henderson Bldg., 
ete., Assoc., 13 Ky.L. 778. 

Mass.—Bridge v. Hubbard, 8 Am.D. 
86, 15 Mass. 96; Green v. Kemp, 7 Am. 
D169, 13 Mass. 515, 


Mich.—Gray v. H. M. Loud, etc, 
Lumber Co., 87 N.W. 376, 128 Mich. 
427, 54 L.R.A. 731. 


Mo.—Perrine v. Poulson, 53 Mo. 309. 


Neb.—Dakota Building, etce., Assoc. 
v. Walker, 81 N.W. 308, 59 Neb. 456; 
Cheney v. Dunlap, 43 N.W. 178, 27 
Neb. 401, 5 L.R.A. 465; People’s Bldg., 
ete., Assoc. v. Palmer, 2 Neb. (Unoff.) 
460, 89 N.W. 316. 

N.J.—Lee v. Stiger, 30 N.J.Eq. 610; 
Conover v. Hobart, 24 N.J.Eq. 120; 
Dolman y. Cock, 14 N.J.Eq. 56. 


N.Y.—Freeman v. Auld, 44 N.Y. 50; 
Golden y. Wooster, 45 Hun 591, 10 N 
Y.St. 435; Morris v. Floyd, 5 Bar. 

130; Terminal Bank vy. Dubroff, 66 
Mis. 100, 120 N.Y.S. 609; Post v. Dart, 
8 Paige 639. 

Ohio.—Cramer v. Lepper, 26 Ohio 
St. 59, 20 Am.R.°756. See Corcoran v. 
Powers, 6 Ohio St. 19 (apparently rec- 
ognizing rule). 


Okl.—Highbee v. Adtna Bldg., etce., 
Assoc., 109 P. 236, 26 Okl. 327, Ann. 
Cas.1912B 223. 


Pa.—Bonnell’s Appeal, 11 A. 211, 4 
Pa.Cas. 7 

S.D.—Hill v. Alliance Bldg. Co., 60 
N.W. 752, 6 S.D. 160, 55 Am.S.R. 819. 

Tenn.—Nance v. Gregory, 6 Lea 343, 
40 Am.R. 41; Shankland y. Nelson, 1 
Tenn.Ch. 459. 

Vt.—Reed v. Hastman, 50 Vt. 67. 


Va.—Spengler v. Snapp, 5 Leigh (32 
Va.) 478. 

W.Va.—Aggleson v. Middle States 
Moan eter, (OO. SO seln Lid, Ol mV Vas 
139; Stuckey v. Middle States Loan, 
etc., Co., 55 S.E. 996, 61 W.Va. 74, 123 
Am.S.R. 977, 8: L.R.A.N.S. 814; Harp- 
er v. Middle States Loan, ete., Co., 46 
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reduced by the 
debt." 


and a waiver of 


. 


S.E. 817, 55 W.Va. 149, 2 Ann.Cas. 42; 
Smith v. McMillan, 33 S.E. 283, 46 WwW. 
Vier Duds 


[a] Rule is sometimes broadly 
stated as follows: The grantee of 
property taken subject to a usurious 
loan, the amount of which is deduct- 
ed from the purchase price, will not 
be permitted to complain of usury in 
the inception of the loan. Esposti 
Beane oth Bros., 279 P. 423, 207 Cal. 


80. Cal.—Ames v. Occidental Life 
Ins Cose29 te Pane2, 7200) Calnngr 1 


Ill.— Stiger v. Bent, 111 Ill. 328; 
Franklin County Bldg. & Loan Ass’n 
v. Blood, 255 ,Ill.App. 173; Flanders 
v. Doyle, 16 Ill.App. 508; Essley v. 
Sloan, 16 Ill:App. 63. See Valentine 
v. Fish, 45 Ill. 462; Henderson v. Bel- 
lew, 45 Ill. 322 (both cases apparent- 
ly recognizing rule). 

Ind.—Stein v. Indianapolis Bldg. 
Loan Fund, etc., Assoc., 81 Am.D. 353, 
13 Inds23'%: 


Mich.—Central Holding Co. v. Bush- 
man, 213 N.W. 120, 238 Mich. 261. 
See Cobe v. Summers, 106 N.W. 707, 
143 Mich. 117 (recognizing rule). 


N.J.—Berk v. Isquith Productions, 
131 A. 526, 98 N.J.Eq. 608; Trusdell 
v. Dowden, 20 A. 972, 47 N.J.lq. 396; 
Lee v. Lee, 30 N.J.Eq. 610; Conover v. 
Hobart, 24 N.J.Eq. 120; Dolman v. 
Cook, 14 N.J.Eq. 56. See Pinnell v. 
Boyd, 33 N.J.Eq. 600 (apparently rec- 
ognizing rule). 

N.Y.—Freeman v. Auld, 44 N.Y. 50. 
See Knickerbocker L. Ins. Co. v. Nel- 
SONU SurNG iy aL Ogi aA DONG @ase tae 0 
[aff 138 Hun 321] (recognizing rule); 
Cope v. Wheeler, 41 N.Y. 303 [aff 53 
Barb. 350, 37 How.Pr. 181] (per James, 
J., recognizing rule); Chamberlain 
v. Dempsey, 36 N.Y. 144, 1 Transer.A. 
257 [rev 22 N.Y.Super. 540, 15 Abb. 
Pr. 1 (rey 22 N.Y.Super. 212, 14 Abb. 
Pr. 241)] (where a grantee of the 
equity of redemption was not per- 
mitted to set up usury); Preston v. 
Cuneo, 124 N.Y.S: 1031, 140 App.Div. 
144 (where the owner in fee who had 
for a valuable consideration taken an 
extension of a bond and mortgage to 
which he was not a party was not 
permitted to set up the defense of 
usury); Murray v. Barney, 34 Barb. 
336 (where the right of a transferee 
to set up usury was denied); Hatch v. 
Baker, 249 N.Y.S. 215, 139 Misc. .717 
(purchaser taking subject to lien and 
payment of a mortgage cannot set 
up defense of usury); Yormark v. 
Waldman, 217 N.Y.S. 501, 127 Misc. 
748 (recognizing rule); Cole v. Sav- 
age, 10 Paige 5838. Compare Bissell 
v. Kellogg, 65 N.Y. 4382 [aff 60 Barb. 
617] (where the right of a remote 
grantee of the mortgagor, who pur- 
chased the equity of redemption, to 
show usury was recognized). 


N.D.—Grove v. Great Northern 
Loan Co., 116 N.W. 345, .17,.N.D. 352, 
138 Am.S.R. 707. 


Okl.—Farmers’ State Bank of Ing- 
ersoll v. Midland Savings & Loan Co., 
185 P. 94, 76 Okl. 245° [cit Cyc]; Mid- 
land Savings & Loan Co. v. Neighbor, 
154 P. 506, 54 Okl. 626. But see De 
Watterville v. Sims, 146 P. 224, 44 Ok1. 
708 (judgment establishing usury on 
plea by mortgagor may be set up by 
purchaser).: 
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the defense of usury;78 and, in general, where the 
purchase price has so been reduced, the purchaser is 
precluded from questioning the validity of the 
Thus, if the purchaser takes his deed ex- 
pressly subject to the mortgage, the amount of the 
mortgage being allowed for in the price, he cannot 
set up usury®® as a defense to a suit to foreclose the 


Tenn.—Nance vy. Gregory, 40 Am.R, 
41, 6 Lea 343. 


See Frost v. Shaw, 10:Iowa 491 
(where it was presumed that the pur- 
chaser took subject to the mortgagee’s 
equities and such purchaser was not 
permitted to set up usury); Zeigler v. 
Maner, 30 ‘S.. 829, 53° S.C. 115,69 
Am.S.R. 842 (apparently recognizing 
rule). 


And see cases passim supra note 79. 


[a] Reasons for rule—(1) The 
purchaser by taking title subject to 
the mortgage, and retaining out of the 
price he agreed to pay sufficient mon- 
ey to pay the mortgage, places him- 
self in a position where he cannot 
allege usury without attempting to 
keep back part of the money which he 
agreed to pay for the mortgaged land. 
Ames v. Occidental Life Ins. Co., 291 
Piwl82; 183509210 | Cala 271 ne?) aie 
grantee would be permitted to specu- 
late on a violation of the law which 
had done him no harm, and to keep 
back money to which he has had no 
right whatever.” Ames v. Occiden- 
tal Life «Ins. Co. ‘supra. (@)>SDPhis 
doctrine does not at all rest on the 
theory that the taint, by the convey- 
ance, has, as between ‘the original par- 
ties, been purged from the mortgage. 
On the contrary, the fact is the taint 
as to them still exists in all its orig- 
inal force, but the doctrine rests on 
this foundation: That the purchas- 
er, by taking title subject to the mort- 
gage, and retaining, out of the price 
he agreed to pay, sufficient money to 
pay the mortgage, places himself in 
a position where he cannot allege 
usury without attempting to keep 
back part of the money which he 
agreed to pay for the mortgaged 


lands.” Trusdell v. Dowden, 20 A. 
972, 973, 47 N.J.Eq. 396. (4) It has 
been stated, however, that: “The 


reason of the rule is obvious. The 
statute against usury is designed to 
give protection to the borrower 
against the greed of the lender, and 
not to afford any mere adventurer who 
may happen to slip into the seat of 
the borrower, a right to speculate on 
a violation of law .which has done 
him no harm, and causes him no loss. 
When the borrower sells his interest 
in the land he has pledged for the 
payment of a usurious debt, subject 
to that debt, he recognizes the valid- 
ity of the debt, and waives the ben- 
efit of the statute. After the party 
aggrieved has forgiven an injury, it 
would not be consonant with either 
justice or reason to allow a stranger 
to set it up for his own personal ad- 
vantage. The defendant has no right 
to display the wrongs of another as a 
means of relieving her property from 
a burden it was understood it should 
bear at the time she acquired it.’”’ Lee 
v. Stiger, 30 N.J.Eq. 610, 611. 


[b] New conveyance substituted. 
—When a borrower has once convey- 
ed lands, which are subject to a mort- 
gage, by a deed which expresses that 
the grantee takes subject to the mort- 
gage, the grantee becomes finally pre- 
cluded from setting up usury in the 
mortgage, aS against the mortgagee; 
and the parties to the grant cannot, by 
substituting a*new conveyance with- 
out such a clause, on the ground that 


its insertion in the first conveyance 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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mortgage,*! or, as sometimes stated, a purchaser of 
a mere equity of redemption in premises covered by 
a usurious mortgage, who purchases subject to the 
lien of a usurious mortgage, cannot set up usury as 
a defense ‘to the encumbrance.*2. The rule has been 
held to apply notwithstanding a statute declaring 
void a mortgage. to secure a usurious contract, and 
= providing that any person who has acquired the title, 
or an interest in or len on such property, by pur- 
chase or assignment, may, by suit, have the mort- 
gage annulled “in so far as the same is in conflict 
with the rights of the plaintiff in the action.”83 Ac- 
cording to some eases it is not necessary that the in- 
tention to take subject to the encumbranee,** or the 
agreement that the encumbrance shall form part of 
the consideration for the purchase,*® shall expressly 
be declared in the deed or contract. There is, how- 
ever, authority for the view that one who purchases 
a mere equity of redemption in real property with- 
out any special agreement as to the application of the 
purchase money or any reference to the particular 
amount due on the outstanding mortgage is in such 
privity of estate or contract with the mortgagor or 
grantor as to enable such purchaser to plead usury,*® 


was by mistake, enable the grantee to 
plead usury. Barthett v. Elias, 2 Abb. 


USURY 


thorne Valley Co. v. Cleveland Real 
Estate Inv. Co., 28 Ohio N.P.N.S. 422. 
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and, while it has been stated explicitly or in sub- 
stance in some cases that, if the land is sold or con- 
veyed subject in express terms to the payment of 
a mortgage, the purchaser or grantee may not ques- 
tion the validity of the mortgage on the ground of 
usury,*’ according to some cases, at least, it must 
appear that a deduction has been made from the 
purchase price on account of the mortgage debt, in 
order to bring the case within the rule stated; it is 
not sufficient to show merely that the sale was made 
subject to the mortgage.*8 Moreover, the right of 
the purchaser to make the defense has been recog- 
nized where the deduction covers only the nonusuri- 
ous part of the transaction,’® and, when the pur- 
chaser and the mortgagor at the time of the-sale 
agree that the encumbrance is tainted with usury, 
and there is retained out of the price only enough to 
pay the encumbrance less any usurious penalties, the 
purchaser is free to take advantage of the usury.?° 
The mere fact that the conveyance contains a recital 
that it is conveyed subject to a mortgage does not 
prevent the grantee from setting up the defense of 
usury where the grantee does not in fact purchase 
subject to such mortgage. 


In explanation of such state- 


[b] 
has been said that the 


ments, it 


N.Cas. (N.Y.) 364. 85. Essley_v. Sloan, 6 N.E. 449,] existence of additional facts has been 
[ce] Joinder of mortgagors and/ 116 Ill. 391; Wilson v. Reed, 262 Ill.| Tequired to prevent the grantee from 
‘their grantees as plaintiffs in suit to| App. 230; Franklin County Bldg. &| making the defense, that, where it 
set aside foreclosures did not entitle | Loan Ass’n v. Blood, 255 Ill.App. 175. pee pee pele pit tbe eran ee so 
e S here the convey- ; a e nse he s pur- 
poo epee Mery . tort pase: [a] Particular conveyance. chased the property on the basis of a 


ance was subject to the 
the amount ‘thereof being deducted, 
and the mortgagor no longer had any 
interest in the matter. Central Hold- 
ing Co. v. Bushman, 213 N.W. 120, 238 
Mich. 261. 

[a] Estoppel.—One allowed cred- 
it of amount of usurious 
gage on the price of land is estopped 
from pleading usury. Berk v. Isquith 


Productions, 131 A. 526, 98 N.J.Eq. 
608. 
fe] Particular transaction.—(1) 


Where, prior to the conveyance, the 
status of certain allegedly usurious 
items, covered by a building loan, was 
fixed by contract and by direction of 
the mortgagor, and the grantee had 
knowledge of that fact before the con- 
veyance, the custodian of the funds 
included in such loan could not be 
compelled to account to the grantee 
in respect of payments because part 
of the funds were still in the custo- 
dian’s hands when the conveyance 
was made. Central Holding Co. v. 
Bushman, 238 Mich. 261, 213 N.W. 120. 
(2) This holding was made in a case 
in which, when the conveyance was 
made, some of the items had been paid 
and for the remaining major item 
a check had then been given and 
signed, which, however, was not paid 
until after the conveyance. Central 
Holding Co. v. Bushman, supra. 


81. Bovit v. Mantel, 153 A. 638, 108 
N.J.Eq. 11; Brolasky vy. Miller, 9 N. 
J.Eq. 807. And see cases supra note 
80. 

82. Scull v. Idler, 81 A. 746, 79 N. 
J.Eq. 466. See Loomis vy. Eaton, 32 
Conn. 550. 


83. Hiner v. Whitlow, 49 S.W. 353, 
-66 Ark. 121, 74 Am.S.R. 74. 

84. Central Holding Co. v. Bush- 
man, 213 N.W. 120, 238 Mich. 261; 
Hawthorne Valley Co. v. Cleveland 
Real Estate Inv. Co., 28 Ohio N.P.N.S. 
422. 

[a] Grantee of grantee of original 
borrower was within the rule where 
there was no reference to the usurious 
mortgage in either conveyance. Haw- 


mort- 


Where the only consideration named 
in the conveyance was ten dollars, 
and the prior encumbrances were 
Specifically named and described, it 
was apparent that the encumbrances 
were a part of the consideration for 
the property conveyed and that the 
purchaser of the equity took with 
knowledge of them; therefore, the de- 
fense of usury was waived and the 
grantee of the equity could not inter- 
pose the same. Wilson v. Reed, 262 
Ill.App. 230. 

86. Mollohan vy. Masters, 45 App.D. 
C. 414 [cert den 37 S.Ct. 245, 242 U.S. 
652, 61 L.Ed. 546]. See Middle States 
Loan, ete., Co. v. Baker, 19 App.D.C. 
A, (apparently recognizing rule); 
Hough y. Horsey, 36 Md. 181, 11 Am. 
R. 484 (where, however, the facts 
did not bring the case within the 
rule); Andrews v. Poe, 30 Md. 485 
(right of assignee of equity of Tre- 
demption to claim abatement for il- 
legal interest recognized). 


[a] Mere fact that conveyance is 
not made directly to purchaser who 
seeks to set up usury, but is made 
through one who is used as a mere 
straw man or conduit of title, does 
not prevent the purchaser. who buys 
the mere equity of redemption as set 
forth in the text from pleading us- 
ury regardless of the covenants and 
warranties in the deed to such straw 
man. Mollohan v. Masters, 45 App.D. 
C. 414 [cert den 37 S.Ct. 245, 242° U.S. 
652, 61 L.Ed. 546]. 


87. Union Dime Say. Inst. v. Wil- 
mot, 94 .N.Y. 221, 46 Am.R. Loe 
Terminal Bank y. Dubroff, 120 N.Y.S. 
609, 66 Misc. 100. See Valentine v. 
Fish, 45 Ill. 462 (where, however, the 
right of the mortgagor and remote 
grantee to join in a bill for relief 
against a usurious mortgage was 
recognized). 

[a] Ratification of conveyance.— 
As affecting the rights of the gran- 
tee, a conveyance of premises, subject 
to the lien of a usurious mortgage, 
ratifies .the. mortgage. Brown: vy. 
Jones, 152 N.Y.S. 571, 89 Misc. 538. 


clear title, at an agreed price, and has 
assumed to pay the mortgage debt as 
a part of the consideration or the 
amount of such debt has been de- 
ducted from the purchase price of the 
land on the basis of such clear title. 
Crawford v. Nimmons, 54 N.E. 209, 
180 Ill. 143. 


See Wightman v. Suddard, 93 Ill. 
App. 142. 

88. Crawford v. Nimmons, 54 N.E. 
209, 180 Ill. 143; Hix v. Johnson, 251 
Ill.App. 32; Cobe v. Summers, 106 
N.W. 707, 143 Mich. 117; Camden F. 
Ins. Co. v. Reed, (N.J:Ch.) 38 A. 667; 
Een v. Dowden, 20 A. 972, 47 N.J. 
Nq. E 


[a] Where spendthrift made con- 
veyance to his wife, without con- 
sideration, for the purpose of con- 
Serving his property, it was held 
that she was not precluded from set- 
ting up usury in the mortgage debt. 
See Atwood First Nat. Bank v. Drew, 
80 N.E. 1082, 226 Ill. 622, 117 Am.S.R. 
coy 10 L.R.A.N.S. 857 [aff 130 Ill. App. 

89. Lewis v. Farmers’ Loan, ete., 
Assoc., 81 S.W. 887, 183 Mo. 351: 


90. National Mut. Bldg., etc., As- 
at v. Retzman, 96 N.W. 204, 69 Neb. 


Mete Van Winkle v. Earl, 26 N.J.Eq. 


[a] Thus a statement in a deed 
that the conveyance is made subject 
to certain mortgages will not pre- 
vent the grantee from setting up the 
defense of usury to one of them, when 
sought to be foreclosed, where it ap- 
pears that he did not actually pur- 
chase the property subject to any of 
the mortgages, and that the statement 
in the deed was inserted merely with 
a view to prevent a breach of. the 
covenant against encumbrances, it 
having been agreed that the grantor 
Should remove all the encumbrances 
from the property, and the grantee 
having -paid the full consideration. 
Van Winkle vy. Earl, 26 N.J.Hq. 242. 
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Grantee who joined in bond. It has been held that, 
where the grantee had joined in the bond secured by 
a usurious mortgage and, therefore, 
any deficiency, the fact that the conveyance to him 
was expressly subject to the usurious mortgage did 
not prevent his setting up usury in a suit to fore- 


close.®? 
Consent of mortgagor. 


92. Ahrens v. Kelly, 105 A. 237, 89 
Noa ted. 586 [aff 101 A. 571, 88 N.J.Eq. 
119]. 

[a] Mortgagor and grantee as par- 
ties.—The rule was applied where 
both the grantee who took his deed as 
security and the original mortgagor 
who was a codbligor were both par- 
ties defendant and joined in the de- 
fense. Ahrens v. Kelly, 101 A. 571, 
88 N.J.Hq. 119 [aff 105 A. 237, 89 N. 
J.Eq. 586]. 

93. Bovit v. Mantel, 153 A. 638, 108 
N.J.Eq. 11; Berk v. Isquith Produc- 
tions, 131 A.- 526, 98 N.J.Eq. 608. See 
Stephens v. Muir, 8 Ind. 352, 65 Am. 


D. 764 (apparently recognizing rule). 
94. Borum v. Fouts, 15 Ind. 50. 
[a] Heirs of the purchaser gran- 


tee are within the rule. 
Houts,.1'5 winds 50: 


95. Bovit v. Mantel, 
108 N.J.Eq. 11. 

[a] Consent cannot be implied 
where the par value of the mortgage 
is part of the price and the mort- 
gagor retains his right to recover the 
usury from the mortgagee. Bovit v. 
Mantel, 153 A. 638, 108 N.J.Eq. 11. 

96. Cross references: 

Assumption of mortgage on sale or 
transfer of real property in general 
see Mortgages §§ 764-828 

Recovery back of usurious payments 
see infra § 353. 

Usury transaction with building and 
loan association see Building and 
Loan Associations § 110. 


Borum v. 


153 A. 638, 


97. See cases infra note 98. 
98. U.S.—Richardson v. Warner, 28 
F. 348. 


Conn.—People’s Sav. Bank, etc., 


Assoc. v. Collins, 27 Conn. 142. 


Idaho.—Anderson vy. Oregon Mortg. 
Co., 69 P. 130, 8 Idaho 418. 


Iowa.—Bacon v. Iowa Sav., etc., As- 
soc., 96 N.W. 977, 121 Iowa 449; Suli- 
van Sav. Inst. v. Copeland, 32 N.W. 
95, 71 lowa 67; Burlington Mut. Loan 
Assoc. v. Heider, 5 N.W. 578, 55 Iowa 
424, 7 N.W. 686. 


Md.—Log Cabin Permanent Bldg. 
Assoc. v. Gross, 18 A. 896, 71 Md. 456; 
Mahoney v. Mackubin, 54 Md. 268; 
Hough v. Horsey, 36 Md. 181, 11 Am. 
R. 484. 

Neb.—Male v. Wink, 86 N.W. 472, 
61 Neb. 748; Dakota Bldg., etc., As- 
soc. v. Bilan, 81 N.W. 308, 59 Neb. 
458; McKnight v. Phelps, 56 N.W. 
722, 37 Neb. 858; People’s Building, 
etc., Assoc. v. Pickard, 96 N.W. 3387, 
2 Neb. (Unoff.) 144. 


N.Y.—Beecher v. Ackerman, 24 N.Y. 
Super. 30, 1 Abb.Pr.N.S. 141. 


In some jurisdictions in 
a suit for foreclosure against a grantee taking ex- 
pressly subject to the mortgage, the defense of usu- 
ry may be pleaded with the consent of the mortga- 
gor,?* at least where the mortgagor has appeared 
and pleaded in the suit,®* provided the consent, ei- 
ther express or implied, is incidental to the consid- 
eration for the conveyance of the equity, of which 


USURY 


was liable for 
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the usury forms a part.®5 


[§ 328] (3) When Purchaser or Grantee Assumes 
Payment of Lien Debt.?® 
pressly assumes payment of the usurious debt, he 
in effect holds a certain portion of the purchase mon- 
ey in trust for the discharge of the usurious debt,®7 


When the purchaser ex- 


and usually at least the defense of usury will not 


814, 42 Or. 44. 

Tex.—Southern Home Bldg., etc., 
Assoc. v. Winans, 60 S.W. 825, 24 Tex. 
Civ.App. 544; North Texas Sav., etc., 
Assoc. .v..Hay, 56°S.W. 580, 23.,Tex. 
Civ.App. 98; People’s Bldg., etc., As- 
soc. v. Sellars, 46 S.W. 370, 19 Tex.Civ. 
App. 201; Dakota Bldg., etc., Assoc. 
v. Price, 46 S.W. 92, 18 Tex.Civ.App. 
390. 

Vt.—Reed v. Eastman, 50 Vt. 67. 


Va.—Dickerson v. Bankers’ Loan, 
etc., Co., 25 S.E. 548, 93 Va. 498. 


W.Va.—Chenoweth v. National 
Bide: Assoc:,” 5358.23) 5.5.9, 059) Waive. 
53. 

Wie ones v. Mitchell, 
414. 


See Chas. S. Riley & Co. v. W. T. 
Sears & Co., 70 S.E. 997, 154 N.C. 509 
(apparently recognizing rule). 

99. Ala.—Bowdoin vy. T. S. Faulk 
& Co., 85 So. 503, 204 Ala. 280. 


Ill.—Henderson v. Bellew, 45 Ill. 
322; Chicago Assets Co. v. Watrous, 
262 Ill.App. 254; Franklin County 
Building & Loan "Ass'n V. Blood, 255 
Ill.App. 175. See Crawford v. Nim- 
mons, 54 N.E. 209, 180 Ill. 143 (recog- 
nizing rule). 

Iowa.—Spinney v. Miller, 86 N.W. 
817, 114 Iowa 210, 89 Am.S.R. 351. 
See Hollingsworth v. Swickard, 10 
Iowa 385 (where the purchaser was 
not permitted successfully to claim 
the benefit of usury). 


Ky.—Burnett v. Young Men’s Build- 
ing & Loan Ass’n, 159 S.W. 609, 155 
Ky. 59, 48 L.R.A.N.S. 840. 


Pee he v. Mackubin, 54 Md. 


Psa y cairiaue si v. Botsford, 11 Mich. 


Minn.—Scanlon v. Grimmer, 74 N. 
W. 146, 71 Minn. 351, 70 Am.S.R. 326. 


Neb.—Building & Loan Ass’n v. 
Walker, 81 N.W. 308, 59 Neb. 456; 
People’s Building, Loan & Savings 
Ass’n v. Palmer, 89 N.W. 316, 2 Neb. 
(Unoff.) 460. 


N.Y.—Hartley v. Harrison, 24 N.Y. 
170; Hatch v. Baker, 249 N.Y.S. 215, 
139 Mise. 717 (not “borrower” within 
meaning of usury statute); Yormark 
v. Waldman, 217 N.Y.S. 501, 127 Misc. 
748. See Berdan v. Sedgwick, 44 N.Y. 
626 (recognizing rule); Freeman v. 
Auld, 44 N.Y. 50; O’ Brien v. Ferguson, 
37 Hun 368 (per WMearnedyees Js 
Stoney v. American L. Ins. Coy il 
Paige 635 (where the right of a gran- 
tee to set up usury was apparently 
denied). 


Ohio.—Jones v. Franklin Ins. Co., 40 
Ohio St. 5838; Cramer v. Lepper, 26 
Ohic St. 59, 20 Am.R. 756; Levitch 


27 Wis. 


Or.—Frost v. Pacific Sav. Co., 70 P.] v. Schaengold, 181 N.E. 821, 42 Ohio 


be allowed to him.’ 
pressly assumes and agrees to pay a mortgage, in 
general he cannot dispute or defeat it on the ground 
of usury,®® or, as sometimes stated, expressly or im- 
pliedly, a purchaser who, as part of the purchase 
price or consideration, expressly assumes the pay- 
ment of prior existing mortgages on the purchased 
property is estopped to defend on the ground of usu- 


So, where the purchaser ex- 


App. 44. 4 
Okl.—Midland Savings & Loan Co. 
v. Sheil, 157 P. 80, 57 Okl. 338. 
Or.—Irwin v. Washington Loan 
ASs'n;i Ti P1423 42 2OresO5e 
Tenn.—Shankland v. Nelson, 1 
Overt. 459. 
Tex.—Vaughn  v. 


Mutual Bldg. 


Ass'n, (Civ.App.) 36 S.W. 1013 

Va.—Crenshaw v. Clark, 5 Leigh 
(32 Va.) 65. 

W.Va.—Hatfield v. Sayre, 163 S.E. 
34, 11D W.Va. 514,. 82 ALTERS 11438 
[eit Cyc]; Stuckey v. Middle States 
Loan, ete., Co., 55 S.E. 996, 61 W.Va. 


74, 8 L.R.A.N.S. 814, 123 Am.S.R. 977; 
Harper v. Middle States Loan, Bldg. 
& Const. Co., 46 S.E. 817, 55 W.Va. 149, 
2 Ann.Cas. 42. 


Scrat homes v. ‘Mitchell, 27 Wis. 

See Mollohan vy. Masters, 45 App. 
D.C. 414 [cert den 37 S.Ct. 245, 242 U. 
S. 652, 61 L.Ed. 546] (recognizing 
rule). 

And see cases supra note 98. 

[a] Reason for rule.—(1) “The 
reason for this rule restS upon the 
theory that the mortgagor puts into 
the hands of the purchaser a fund 
with which to pay the debt, and it 
would be fraud to permit the latter 
to avoid his covenant and escape lia- 
bility on account of usury when the 
mortgagor had waived his personal 
privilege, or was unwilling to make 
such a defense.” Egan v. North 
American Savings, Loan & Bldg. Co., 
%6 PUTTS, tC, 45 'Or= Us 9 C2) ae Pres 
sumably it [the purchaser] obtained 
an abatement of the purchase price 
equal to the amount of the usurious 
debt. To allow it to avoid the mort- 
gage, therefore, would be to permit it 
to escape the payment of a part of 
the purchase price.” Hatch v. Bak- 
er, 249 N.Y.S. 215, 216, 139 Mise 717. 


[b] Effect of subsequent advances 
by mortgagee to mortgagor.—Mort- 
gagee, by making advances to the 
mortgagor, under the terms of the 
mortgage after the mortgagor had 
conveyed the property to his wife, 

was not estopped to assert against 
her that she, not being the debtor un- 
til the mortgagee dealt with her as 
such, in a suit to redeem could not 
avail of usury as to such advances. 
Bowdoin v. T. S. Faulk & Co., 85 So. 
5038, 204 Ala. 280. 


[c] Evidence of usury properly ex- 
cluded.—On foreclosure against prop- 
erty owned by the mortgagor’s gran- 
tee who agreed to pay the mortgage 
debt, the court properly excluded evi- 
dence of usury, no personal judgment 
being asked against the mortgagor. 
Leviteh v. Schaepeold, 181 N.E. 821, 
42 Ohio App. 44 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ry’ as for example, in a suit to foreclose the mort- 
gage.” So the purchaser of mortgaged personal 
property, who assumes the payment of the usurious 
debt, may not plead usury.? Some of the cases base 
the denial to a purchaser of the right to set up the 
defense on the ground that there is a waiver of the 
defense where there is an agreement or stipulation 
that the purchaser shall pay the debt. According 
to some cases, it is not necessary that the purchas- 
er’s agrcement to assume and to pay the usurious 
debt should be expressed in the deed or conveyance ;° 
it is sufficient if all of the cireumstances® which may 
be shown by parol evidence’ imply such an inten- 
tion. The foregoing rules do not apply, however, 
when the purchaser’s assumption of the debt is so 
expressed as to show an intention to assume pay- 
ment of the debt only so far as it is legally due; in 
such case the purchaser is free to take advantage of 
any usury that may be found to exist;% and it has 
been held, in a case in which it was not apparent 
what amount the grantee assumed to pay, that it 
is permissible for the original mortgagor and his 
grantee to set up the defense.® It has also been held 
that, as against a mortgagee with notice before the 
loan secured by the mortgage was made that the 
prospective grantee of the mortgagor would assume 
the payment of any valid mortgage that would be 
placed by the mortgagor, such grantee could make 
the defense of usury to the same extent as the mort- 


gagor might.1° There is no assumption of the mort- 

1. Powell v. Petteway, 67 So. 230,] N.S. 422. 
69 Fla. 12; Key West Wharf & Coal 
Co. v. Porter, 58 So. 599, 63 Fla. 448, 


Ann.Cas.1914A 173; Caldwell v. Com- ae 


USURY 


7. Mahoney v. Mackubin, 54 Md. 
8. 
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gage as a part of the purchase price so as to preclude 
the purchaser from setting up usury, where there is 
an agreement between the vendor and purchaser 
that, if the vendor fails to set aside the usurious 
mortgage, the proceeds of a mortgage given as part 
of the purchase price should be used by the purchas- 
er to discharge the usurious mortgage.!4 


Remote grantees. Even though remote grantees 
have not assumed payment of the mortgage debt, 
they may not set up the defense of usury where their 
predecessors in title are precluded from setting up 
such defense because of assumption of payment,!? 
but the view has been taken that where the grantee 
of certain premises is not bound to pay an usuri- 
ous mortgage thereon, his grantee is not prevented 
from setting up usury by an assumption clause in the 
conveyance from the grantee who is not so bound.!4 


Discharge of original mortgage. When the pur- 
chaser, in accordance with the terms of the contract, 
discharges the original mortgage by giving his own 
note for the amount secured by a new mortgage, he 
will not be allowed to set up usury in the original 
debt to defeat foreclosure proceedings under the 
substituted mortgage.!4 


Purging debt of usury. In some jurisdictions a 
purchaser of real property who has as part of the 
consideration assumed the payment of a usurious 
debt secured by mortgage may, with the acquiescence 
of the mortgagor, who is liable for a deficiency judg- 


to question the validity of the mort- 


gages in respect of usury. Pike v. 
Crist, 62 462; 
462. 9. Washington Nat. Bldg., etc., 


mercial Bank, 194 P. 899, 80 Okl. 118; 8. 


Midland Saving & Loan Co. v. Sheil, 
157 P. 80, 57 OKI. 338. 


2. Powell v. Petteway, 67 So. 230, 
69 Fla. 12; Key West Wharf & Coal 
Co. v. Porter, 58 So. 599, 63 Pla. 448, 
Ann.Cas.1914A 173; Bovit v. Mantel, 
153 A. 638, 108 N.J.Eq. 11. 


3. Bowman v. Bailey, 
App.) 203 S.W. 922. 


[a] Reason for rule.—Purchaser’s 
liability arises from assumption of 
notes. Bowman v. Bailey, (Tex.Civ. 
App.) 203 S.W. 922. 


4 Bowdoin v. T. S. Faulk & Co., 
85 So. 503, 204 Ala. 280; Wilson v. 
Reed, 262 Ill.App. 230. See Hartley 
v. Harrison, 24 N.Y. 170 (per Mas- 
on, J.). 


[a] Effect of waiver.—It consti- 
tutes a waiver at least to the ex- 
tent that the purchaser must pay the 
full amount of the debt, usury and 
all, in order to effect a redemption of 
the property. Bowdoin v. T. S. Faulk 
& Co., 85 So. 503, 204 Ala. 280. 


{b] Affirmance of mortgage.—The 
defense is waived where the mort- 
gagor, selling property securing a 
usurious loan, deducts the amount 
of the obligation from the purchase 
price and takes an agreement from 
the grantee to asSume and pay the in- 
debtedness; this constitutes an af- 
firmance of the debt by the mortgagor 
and overcomes the implication that 
the defense of usury has passed to the 
grantee. Schiele v. Anderson, 252 IIL. 
App. 390. 


5. Mahoney v. Mackubin, 54 Md. 
268; Hawthorne Valley Co. v. Cleve- 
land Real Est. Inv. Co., 28 Ohio N.P. 
N.S. 422. 


6. Mahoney v. Mackubin, 54 Md. 
268; Hawthorne Valley Co. v. Cleve- 
land Real Est. Inv. Co., 28 Ohio N.P. 


(Tex: Civ. 


fil-Pike wv. Crist, 62 Tit 


Md.—Banks v. McClellan, 24 Md. 62, 
87 Am.D. 594. 


Miss.—McAlister v. Jerman, 32 
Miss. 142. 
Neb.—National Mut. Bldg., etce.. 


Assoc. v. Retzman, 96 N.W. 204, 69 
Neb. 667. 

Ohio.—Indemnity Sav., etc, Co. v. 
Spangler, 24 Ohio Cir.Ct.N.S. 120 [aff 
76 N.E. 1124, 72 Ohio St. 627]. 


Tex.—National Loan, etce., 
Stone, (Civ.App.) 46 S.W. 67. 


See In re Hotel Equipment Co., 297 
F. 842 (defense of usury available). 


Compare Elliott v. Brady, 90 S.E. 
951, 172 N.C. 828 (where the question 
as to the meaning of the purchaser’s 
agreement to pay the amount “actual- 
ly due and collectible’ was left un- 
decided); Erwin v. Morris, 49 S.E. 53, 
137 N.C. 48 (where the question as to 
the meaning of a purchaser’s agree- 


CO av 


ment to pay the amount “actually 
due” was left undecided). 
[a] Particular provision. — (1) 


The purchaser’s promise to pay the 
balance of a mortgage debt on the 
land purchased did not, it has been 
held, bind him to pay more than was 
lawfully due. McAlister v. Jerman, 
32 Miss. 142. (2) Hence he was en- 
titled to set up usury, paid by his 
vendor. McAlister v. Jerman, supra. 
(3) A like rule was recognized 
where the purchaser agreed to pay 
“the balance unpaid which may be 
found to be due” (National Mut. Bldg., 
etc., Assoc. v. Retzman, 96 N.W. 204, 
69 Neb. 667) (4) and where the 
promise was to pay “all legal amounts 


due” (National Loan,: ete, Co. v. 
Stone, (Tex.Civ.App.) 46 S.W. 67). 
(5) So, under a provision for pay- 


ment of the mortgages on the prop- 
erty “except any usurious or illegal 
interest,’ the grantee had the right 


Ariens v. Andrews, 53 A. 573, 95 Md. 
96. 


10. Cooper v. Ross, 205 N.W. 592, 
232 Mich. 548. 


[a] Thus, where a theater com- 
pany which held contracts for the 
purchase of real property arranged 
to have property conveyed to the per- 
son who became the mortgagor, so 
that he could finance the construction 
of a theater thereon, and the mort- 
gagee knew that the theater company 
expected to take the property back 
and to assume the payment of any 
valid mortgages that had been placed 
thereon by the mortgagor, and that 
such assumption would be a part of 
the purchase price, the theater com- 
pany had as good a right to make the 
defense of usury on a mortgage loan 
against the mortgagee as the mort- 
gagor would have had. Cooper y. 
Ross, 205 N.W. 592, 232 Mich. 548, 
es Berdan vy. Sedgwick, 44 N.Y. 

[a] Judgment against mortgagor 
establishing as to him that the mort- 
gage debt was not usurious, rendered 
after the conveyance, did not estop 
his grantees from raising the defense 
of usury. Berdan v. Sedgwick, 44 
N.Y. 626 [aff 40 Barb. 359]. : 


12. Powell v. Petteway, 67 So. 230, 
69 Fla. 12; Schiele v. Anderson, 252 
l.App. 390; Jones v. Franklin Ins. 
Co., 40 Ohio St. 583. 


[a] Grantee under quitclaim deed 
from, another grantee who had as- 
sumed payment was bound by this 
waiver where he took title while a 
Suit to foreclose the mortgage was 
pending. Schiele v. Anderson, 252 Ill. 
App. 390. 


a Smith v. Cross, 16 Hun (N.Y.) 


14. Hollingsworth v. Swickard, 10 
Iowa 385. 
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ment, proceed in equity to purge the debt of usury,?® 
notwithstanding the creditor’s subsequent voluntary 
waiver of his right to obtain a deficiency judgment 
against the mortgagor.® 

Effect of statute forbidding corporation to set up 
usury. Certain statutory provisions forbidding the 
setting up of usury in respect of corporate obliga- 
tions’? have been construed to include the obliga- 
tion of a corporation to pay a usurious mortgage 
which the corporation has assumed by its acts and 
dealings after it has purchased the property which 
is subject to the mortgage.18 


[§ 329] (4) Purchaser at Sale by Assignee or 
Trustee in Bankruptcy.!® In view of the fact that 
due allowance for the amount of the usurious len 
or encumbrance is made in the purchase price,?° 
usually at least the purchaser of property from an 
assignee or trustee in bankruptey, who purchases 
subject to a len or encumbrance on the property, 
may not set up usury in respect of such lien or en- 
cumbrance,?! and the rule has been applied where 
the mortgage in question was recorded so that the 
purchaser had constructive notice thereof, even 
though he did not hear the assignee’s announcement 
that the sale would be subject to the mortgage.?? 


{§ 330] (5) Purchaser at Sale on Execution un- 
der Judgment. It has been held or recognized that 
a purchaser at a sheriff’s sale under execution may 
set up the defense of usury in a suit to foreclose 
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a mortgage on the premises?* at least where the 
judgment ereditor is also the purchaser at the exe- 
cution sale;?4 and the right of a purchaser of lease- 
hold property at an execution sale on such purchas- 
er’s own judgment to avoid an assignment of the 
lease, made before such judgment by the judgment 
debtor as security for a usurious loan, has been 
upheld.?®> The view has, however, been taken that, 
when property is sold by a sheriff under execution 
subject to specified prior encumbrances, the purchas- 
er cannot take advantage of the usury in such prior 
encumbrances in subsequent foreclosure proceed- 
ing's.?° So the right of a purchaser under execu- 
tod at a sheriff’s dille to affirmative relief in equity 
on the ground of usury has been denied.?? 


[§ 331] (6) Purchaser at Sale under Mortgage or 
Trust Deed?°—(a) Sale under Power. There is au- 
thority for the view that a purchaser at a sale by a 
trustee under a power of sale contained in a deed 
of trust may not plead usury as a defense to a suit 
to foreclose a prior mortgage.”® On the other hand 
the right of a person who has purchased premises 
on a sale under a junior deed of trust given to se- 
cure a debt due to such purchaser, to attack an earli- 
er deed of trust on the ground of usury, has been 
recognized.®° 


[§ 332] (b) Judicial Sale under Foreclosure.** 


According to some cases, a purchaser at a judicial 
sale under a decree of foreclosure of a mortgage on 


15. Hatfield v. Sayre, 163 S.E. 34, 
111 W.Va, 514, 82 A.L.R. 1148. 


fa] What constitutes consent or 
acquiescence.—(1) An assignment 
by the mortgagor liable for a defi- 
ciency judgment to the purchaser of 
any rights which the mortgagor might 
have to any recovery from, or credit 
by, the creditor on account of usury 
operates as a consent or authorization 
by the mortgagor to the purchaser to 
litigate the question of usury. Hat- 
field v. Sayre, 163 S.E. 24, 111 W.Va. 
514, 82 A.L.R. 1148. (2) Even in the 
absence of such assignment the fact 
of such mortgagor’s joining as plain- 
tiff in the suit to purge the debt of 
usury is conclusive demonstration of 
his desire to have the question of 


usury litigated. Hatfield v. Sayre, 
supra. 

16. Hatfield v. Sayre, supra. 

17. In general see supra §§ 214- 
216. 

18. Hawthorne Valley Co. v. Cleve- 


land Real Est. Inv. Co., 28 Ohio N.P. 
N.S. 422 (Gen. Code § 8623—78). 

19. Right of assignee or trustee in 
bankruptcy to set up usury see supra 
§ 324. 


20. Miners’ Trust Co. Bank v.} 
Roseberry, 81 Pa. 309; Nance _ vy. 
Gregory, 6 Lea 343 [rev 1 Tenn.Ch. 
636]. 


21. Higbee v. Adtna Building & 
fioan Assn, 109 P. 236, 26 Okl. 327, 
Ann.Cas.1912B 223; Miners’ Trust Co. 
Bank v. Roseberry, 81 Pa. 309; Nance 
v. Gregory, 6 Lea 343 [rev 1 Tenn.Ch. 
636]. 

[a] Particular lien or encum- 
brance.—(1) Mortgage. Higbee v. 
AXtna Bldg. & Loan Ass’n, 109 P. 236, 
26 Okl. 327, Ann.Cas.1912B 223... (2) 
Judgment. Miners’ Trust Co, Bank v. 
Roseberry, 81 Pa. 309 


22. Nance v. Gregory, 
[rev 1 Tenn.Ch. 636]. 


6 Lea 343 


23. Trumbo y. Blizzard, 6 Gill & J. 
(Md.) 18. Compare, however, cases 
infra § 332 notes 32, 33. 


[a] In New Jersey (1) the right of 
a purchaser at a sheriff’s sale under 
execution of an equity of redemption 
to set up usury as a defense in a suit 
to foreclose a prior mortgage on the 
property has been upheld. Brolasky 
v. Miller, 9 N.J.Eq. 807 (court of er- 
rors and appeal). (2) It was also 
held that the mortgagor could not de- 
feat the purchaser’s right to contest 
the validity of the mortgage by as- 
senting to a decree pro confesso on 
the mortgage or declining to inter- 
pose the defense, or even by express 
recognition of a usurious mortgage as 
valid. Brolasky v. Miller, supra; 
Cummins v. Wire, 6 N.J.Eq. 738. (3) 
It has been asserted, however, that a 
purchaser at judicial sale with the 
understanding that he shall have the 
property subject to a prior usurious 
lien, who thereby obtains it for a sum 
less than he would have been obliged 
to pay if such mortgage had not been 
treated as a legal lien cannot set up 
usury. Lee yv. Stiger, 30 N.J.Eq. 610. 
(4) Compare cases infra § 332 note 
ois 


24. Knickerbocker L. Ins. Co. v. 
Hill, 6 nes, &C. 287, 3 Hun 577, 
16 Abb.Pr.N.S. 328. See Dix v. Van 
Wyck, 2 Hill (N.Y.) 522 (apparently 
recognizing rule). Compare, however, 
cases infra § 332 note 382. 


Rights of judgment or execution 
creditor in general see infra § 337. 


25. Mason v. Lord, 40 N.Y. 476. 


fa] Thus (1) an assignment of a 
lease, although absolute on its face, 
but in fact given as security for a 
usurious loan, may, in the hands of 
a purchaser of such lease from the 
usurious assignee, with notice that 
the original assignment was security 
for a loan, be avoided for usury by a 
judgment creditor of the original les- 


see, who has purchased at the execu- 
tion sale on his own judgment and 
who has a sheriff's deed. Mason v. 
Lord, supra. (2) Such purchaser at 
execution sale may maintain eject- 
ment against the purchaser in posses- 
sion of the premises under his pur- 
chase from the usurious assignee of 
the lease. Mason vy. Lord, supra. 


26. Reap v. Battle, 26 A. 439, 155 
Pa. 265; Stayton v. Riddle, 7 A. 72, 
114 Pa. 464. Compare Fisher v. Kahl- 
nan, 8 Phila. (Pa.) 213 (where the 
right to set up uSury was upheld). 


{a] When debtor promises to de- 
fend.—(1) The rule stated in the 
text is held to apply even though the 
judgment debtor before the _ sale 
promised to defend against the mort- 
gage on the ground of usury, and sub- 


sequently refused to do so. Stayton v. 
Riddle, 7 A. 72, 114 Pa. 464. (2) The 
purchaser’s remedy, if any, was 


against the debtor for breach of con- 
tract. Slayton v. Riddle, supra, 


27. Green v.,Turner, 38 Iowa 112. 


28. Right of purchaser of property 
at sale under power or on foreclosure 
to uphold title see infra § 365. 


29. Huston v. Stringham, 21 Iowa 
36. See Ames vy. Occidental Life Ins. 
Co., 291 P. 182, 210 Cal. 271 [super- 
seding op 287 Pp. 973] (where the right 
to attack a prior deed of trust for 
usury was denied); Fulford v. Keerl, 
18 A. 6638, 71 Md. 397 (where the right 
of the mortgagee who was purchaser 
at oe sale to set up usury was de- 
nied). 


get Boyd v. Warmack, 62 Miss. 
31. Right of: 


Assignee of usurious mortgage to en- 
force such mortgage see infra § 356. 
Purchaser under power in usurious 
miorteage to uphold title see infra 


For later cases, developments and changes in the law see Annotations, same title and section number, 


= 
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land subject to prior encumbrance, which he agrees 
to take subject thereto, acquires only the equity 
of redemption and will not be heard to question the 
validity of such encumbrance on the ground of usu- 
ry,** at least where no question as to the validity 
of the prior encumbrance is raised in the foreclo- 
sure suit and the purchase price was reduced by 
the amount of the prior encumbrance,®? There is, 
however, authority for the view that, if a purchaser 
under a junior mortgage takes the mortgagor’s rights 
in the land, including the right to redeem it from 
the prior lien by paying what is legally due, he may 
then, by a tender of the mortgage debt, without the 
usurious interest, remove the lien of the prior mort- 
gage.** The right of one holding under the pur- 
chaser at a sale under foreclosure of a prior mortgage 
to set up usury in respect of bonds issued under a 
later mortgage in a suit by the trustee under the 
later mortgage to redeem has been recognized.5 


[§ 333] (7) Grantee of Corporation to Which De- 
fense of Usury Forbidden. Where a corporation is 
by statute forbidden to set up the defense of usu- 
ry,*® the grantee under a conveyance from such cor- 
poration, subject to a mortgage alleged to be usuri- 
ous, is in no better position than the corporation®? 
and may not, therefore, set up usury,?8 even though 
the grantee is owner of such corporation.?® 


[§ 334] g. Creditors and Lienholders‘°—(1) In 
General. Except as the rule is modified by statute,*1 
usually general creditors will not be allowed to set 
up usury exacted from the debtor in order to defeat 


32. Sands v. Church, 6 N.Y. 347, 748, 749, 243 Mich 


See Ames v. Occidental Life Ins. Co., 
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or reduce liens upon the debtor’s assets,*? or to avoid 
or reduce the claims of other unsecured creditors.*# 
Likewise, a general creditor may not recover from 
another creditor usury which has been paid to the 
latter by the debtor,‘* and a creditor may not re- 
quire payments made to another creditor to be ap- 
plied in satisfaction of his own debt.t® It has been 
laid down broadly, however, that whenever the usu- 
rious contract is intended to defraud creditors, or 
when the circumstances of the debtor are known to 
be such that it can reasonably be presumed that this 
will be the natural effect, other creditors may post- 
pone the excessive interest;4* and, when the usu- 
rious payments have been made in pursuance of a 
collusive scheme to defraud other creditors, a court 
of equity will eliminate the usury in the distribu- 
tion of the debtor’s assets.47 So also, where eredi- 
tors of an insolvent debtor are before a court of eq- 
uity in a proceeding involving the distribution of as- 
sets of the debtor, the court may restrict the amount 
payable to a secured creditor whose claim is tainted 
with usury to the principal actually due, with law- 
ful interest.#§ 


Assignment to pay usurious debts. While it has 
been laid down in general terms that if a debtor 
makes an assignment to pay debts, some of which are 
usurious, no beneficiary of the trust who comes in 
under it can object to the payment of the usurious 
debts,*° a court of chancery may refuse to permit 
the payment of more than is honestly or equitably 
due®® and the right of the beneficiaries named in a 
conveyance of land in trust for creditors to set up 


44, See infra § 353. 


291 P. 182, 210 Cal. 271 [superseding 
op 287 P. 973] (apparently recognizing 
rule). But see More v. Deyoe, 22 
Hun, (N.Y.) 208 (where the right of a 
mortgagee under a subsequent mort- 
gage as purchaser at a foreclosure 
sale after advertisement under such 
mortgage to set up usury was recog- 
nized); Morris v. Floyd, 5 Barb. (N. 
Y.) 130 (apparently recognizing that 
the subsequent mortgagee as the pur- 
chaser at foreclosure had the same 
right as the mortgagor to question 
the earlier mortgage). 


33. Warwick v. Dawes, 26 N.J.Eq. 
548 [rev 25 N.J.Eq. 188]. See Lee v. 
Stiger, 30 N.J.Eq. 310 
recognizing rule). But see Brolasky 
v. Miller, 9 N.J.Eq. 807 (where, how- 
ever, the sale was an execution sale 
under a judgment). 


34. Maloney v.:EHaheart, 16 S.W. 
1030, 81 Tex. 281. 


$5. Simmons v. Taylor, 38 F. 682 
[rev on other grounds 16 S.Ct. 1, 159 
U.S. 278, 40 L.Ed. 150]. 


[a] Rule applied where the bond 
holder had taken bonds as collateral 
security for loans to the mortgagor. 
Simmons vy. Taylor, 38 F. 682 [rev 
on other grounds 16 S.Ct. 1, 159 U.S. 
278, 40 L.Ed. 150]. . 

36. Statutes denying defense of 
usury to corporations in general see 
supra §§ 214-216. 

37. Miller v. Reid, 220 N.W. 748, 
243 Mich. 694. 

38. Miller v. Reid, supra, 

39. Miller v. Reid, supra. ; 

[a] Beason for rule.—‘It [the cor- 
poration] was the mortgagor, and its 
corporate existence and identity was 
distinct from that of plaintiff [the 
grantee].” Miller y. Reid, 220 N.W. 


(apparently | 


40. Conditions precedent to relief 
and, doing equity see infra §§ 370-372. 

Right to recover or set off usury 
See infra § 353. 


41. See statutory provisions. 


[a] In Georgia Civ. Code §§ 2750, 
2769 (Civ. Code [1914] §§ 3283, 3304), 
gave a general creditor the right to 
contest a prior mortgage. Parker v. 
Barnesville Sav. Bank, 34 S.E. 365, 
107 Ga. 650. 


42. Md.—Kinsey vy. Drury, 119 A. 
646, 141 Md. 684. 

Mo.—Griebel 
957, 158 Mo. 632 


Tenn.—Parker vy. Bethel Hotel Coy 
7; S.W. 209, 96 Tenn. 252, 31 L.R.A. 
706. 


Va.—Keagy v. Trout, 7 S.B. 329, 85 
Va. 390; Hope v. Smith, 10 Gratt. (51 
Vaz) i221. 


W.Va.—Lee & Bro. v. Feamster, 21 
W.Va. 108, 45 Am.R. 549. 


See Williams v. Tilt, 36 N.Y. 319, 
2 Transcr.A. 133; Kelley v. Sprague, 
13 N.Y.S. 64 [aff 28 N.E. 250, 128 N.Y. 
582]; Fenby y. Hunt, 101 P. 492, 53 
Wash. 127 (in all of which the right 
to set up usury was denied). 


Compare Studabaker v. Marquardt, 
55 Ind. 341; Butler v. Myer, 17 Ind. 
77 (both cases containing statements 
recognizing right of creditor to avail 
himself of the defense of usury); 
Pratt v. Adams, 7 Paige (N.Y.) 615 
(as to rights of creditors named in an 
assignment for the benefit of credi- 
tors). 


v. Imboden, 59 S.W. 


43. In re Worth, 130 F. 927; In re 
Selser, 21 A. 777, 141 Pa.. 529. Gom- 
pare Pope vy. Solomons, 86 Ga. 541 


(where the right of a landlord as 
creditor for rent to question a usuri- 
ous contract of his tenant was up- 
held). 


45. See infra § 353. 


46. Miners Trust Co. Bank v. Rose- 
berry, 81 Pa. 309. See Moffat v. Mc- 
Dowall, 6 S.C.Eq. 434. - 


47. See infra § 353. 


48. Burgwyn Bros. Tobacco €o. v. 
Bentley, 16 S.E. 216, 90 Ga. 508. See 
Weihl vy. Atlantic Furniture Mfg. Co., 
15° S.E. 282," 89 Gal 282 (apparently 
recognizing rule). 

49. Green v. Morse, 4 Barb. (N.Y.) 
332; Pratt v. Adams, 7 Paige (N.Y.) 
615, 642; Busby v. Finn, 1 Ohio St. 
409. See Murray v. Judson, 9 N.Y. 
73, 59 Am.D. 516, 1 Seld.Notes 157 (ap- 
parently recognizing rule). 


“A creditor of the assignor, whether 
provided for by the assignment or not, 
who wishes to repudiate the trusts of 
the assignment on the ground that 
they are illegal and a fraud upon the 
honest creditors of the assignor, must 
apply to set aside the assignment as 
fraudulent and void against him as 
a creditor; instead of coming in un- 
der the assignment itself as a pre- 
ferred creditor or otherwise.” Pratt 
v. Adams, supra. 


_ Preference of usurious debt in as- 
sigament in general see Assignments 
for Benefit of Creditors § 220, 


50. Green v. Morse, 4 Barb. (N.Y.) 
332; Pratt v. Adams, 7 Paige NEY 
615, 642. 


“No court, however, will lend its 
aid -either directly or indirectly to 
enable the usurer to obtain payment 
of usurious premiums, the receipt of 
which would ‘subject him to a pen- 
alty under the laws against usury. 
Where he comes in, therefore, wnder 
an assignment which in terms vro- 
vides for the payment of such prenii- 
ums, in addition to the money actual- 
ly loaned and legal interest thereon, 
he will not be entitled to any thing 


\ 
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the defense of usury in a suit to foreclose a mort- 
gage on the land has been recognized. 
ment of a claim and receipt of the payment in good 
faith, pursuant to a preference in a general assign- 
ment, which included compound interest computed 
without knowledge of the illegality, does not render 
such payment and receipt fraudulent as to credi- 


tors.>? 
Lienholders. 


the property.°? 


[§ 335] (2) Subsequent Encumbrancers or Lien- 
ors in General.°* In some jurisdictions a subsequent 


It has been stated in general terms 
that a mortgage founded on a usurious consideration 
is utterly void against all others who have liens on 
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The pay- 


[§§ 334-335 


of a prior lien upon the same property by showing 
that the debt secured by such lien is usurious®® at 
least where the encumbrance or lien is expressly sub- 
ject to the one which is alleged to be usurious.°® 
other jurisdictions the right of a subsequent encum- 
brancer or lienholder to question a prior lien or en- 
cumbrance on the same property on the ground of 


In 


usury has been recognized,®’ as, for example, in a 


suit to foreclose a prior mortgage.*® 
to some cases when the debtor is insolvent and all 
the parties claiming liens or encumbrances upon his 
assets are before a court of equity, the court will 


So, according ° 


allow the holders of a subsequent lien or encum- 


encumbrancer is not entitled to attack the validity 


more than is honestly due.” Pratt v. 


Adams, supra. 
51. Massillon Union Bank v. Bell, 
14 Ohio St. 200. 


fa] Thus beneficiaries 
conveyance of land, 
tinguished from a conveyance of the 
mere equity of redemption eo nomine 
in trust for the benefit of creditors, 
have been regarded as proper parties 
defendant to a proceeding by a prior 
mortgagee of the same land for fore- 
closure and sale of the mortgaged 
premises, and, as such defendants, 
had a right to set up the defense of 
usury against such mortgage, al- 
though the trustees under the con- 
veyance in trust for the benefit of 
ereditors had neglected or refused to 
do so. Massillon Union Bank v. Bell, 
14 Ohio St. 200. 

52. Peyser v. Myers, 18 N.Y.S. 
736, 63 Hun 634 [aff 32 N.E. 699, 135 
INE NE ESHA 

[a] Thus the payment is good as 
to that portion which is exclusive of 
the compound interest. Peyser Vv. 
Myers, 18 N.Y.S. 736, 63 Hun 634 [aff 
32 N.E. 699, 135 N.Y. 599]. 


53. Thompson v. Van Vechten, 27 
N.Y. 568. 

Junicr lienholders see passim infra 
§§ 335-338. 

54. Conditions precedent to relief 
and doing’ equity see infra §§ 370- 
372. 


under a 


Rights of judgment or execution 
creditors see infra § 337. 


55. Stickney v. Moore, 19 So. 76, 
108 Ala. 590; Hibernian Banking 
Ass’n v. Chicago Title & Trust Co., 
217 Ill.App. 36 [aff 129 N.E. 540, 295 
Tll. 537]. And see infra § 336 text 
and note 69; and § 337 text and note 
83. 

[a] Rule applies where the debtor 
is insolvent. Stickney v. Moore, 19 So. 
76, 108 Ala. 590. 


56. First State Bank of St. Ed- 
ward v. Niklassen, 218 N.W. 744, 116 
Neb. 713. 

57. Md.—Title Guaranty & Trust 
Co. v. Wheatfield, 91 A. 757, 123 Md. 
458. 

- Miss.—Boyd v. Warmack, 62 Miss. 
536; Chaffe v. Wilson, 59 Miss. 42. 


N.J.—De Gruchy v. Wilscot Land 
Co., 159 A. 164, 110 N.J.Eq. 80; Trus- 
dell v. Dowden, 20 A. 972, 47 N.J.Eq. 
396. See Warwick v. Dawes, 26 N.J. 
Eq. 548 (recognizing rule). 

N.C.—Broadhurst v. Brooks, 113 S. 
E. 576, 184 N.C. 123. 

Tex.—Johnston v. Lasker Real Es- 
tate Assoc., 21 S.W. 961, 2 Tex.Civ. 
App. 494. 


as contradis- 


And see infra § 336 text and notes 
72, 73; and § 337 text and note 86. 

[a] In New York (1) the right 
of a subsequent lienholder to set up 
usury in a prior encumbrance seems 
to be quite generally recognized. In 
re L’Hommedieu, 146 F. 708, 77 C.C.A. 
134 [mod 138 F. 606]; Thompson v. 
Van Vechten, 27 N.Y..568; Toner v. 
Ehrgott, 235 N.Y.S. 17, 226 App.Div. 
244; Vom Lehn vy. Egbert, 259 N.Y.S. 
487, 145 Mise. 439; Yormark v. Wald- 
man, 217) NeYoS! 501,27 Mises 748. 
See Weaver Hardware Co. v. Solomo- 
vitz, 163 N.Y¥-Sr-121, 98° Misci=413 
(right of mechaniec’s lienor to avoid 
preceding mortgage recognized). (2) 
“JT am inclined to think that the law 
in this State authorized a subsequent 
lien-holder, by mortgage, or judg- 
ment, or mechanic’s lien, to avail 
himself of the defense of usury 
against a prior mortgage.” Union 
Dime Sav. Inst. v. Wilmot, 94 N.Y. 
220, 228, 46 Am.R. 137. (3) The right 
of a mortgagor, who, although re- 
lieved from personal liability, might 
have some secret or latent interest in 
equity, to plead usury in a prior lien 
has been recognized. Toner v. Ehr- 
gott, supra. (4) The contrary view has, 
however, apparently been taken. Me- 
chanics’ Bank v. Edwards, 1 Barb. 271 
[aff 2 Barb. 545, 6 N.Y.Leg.Obs. 159]. 


58. See cases infra this note; and 
infra § 336 text and note 73. 


[a] In New York (1) it has been 
recognized that the defense is avail- 
able to a subsequent lienholder or 
encumbrancer in a suit to foreclose 
a mortgage. Vom Lehn y. Egbert, 259 
N.Y.S. 487, 145 Mise. 430; North Riv- 
er Mortg. Corporation v. 254 Sixth 
Ave. Realty Corporation, 240 N.Y.S. 
654, 136 Misc. 342; Yormark v. Wald- 
man, 217 N.Y.S. 601, 127 Misc. 748. 
See Union Dime Sav. Inst. v. Wilmot, 
94 N.Y. 220, 46 Am.R. 137 (apparently 
recognizing rule); Toner v. Ehrgott, 
235 N.Y.S. 17, 226 App.Div. 244 (recog- 
nizing rule). (2) The contrary view 
has, however, been taken. Hatch vy. 
Baker, 249 N.Y.S. 215, 139 Misc. 717. 


59. Runkle v. Smith, 103 A. 382, 
89 N.J.Eq. 103. 


[a] Assignments as  security.— 
The rule has been applied where vari- 
ous assignments of an interest in a 
trust fund:were made as security for 
loans. Runkle v. Smith, 103 A. 382, 
89 N.J.Hq. 1038. 

(1) 


[b] In Georgia where the 
debtor was insolvent and there was a 
fund in court to be distributed, a 
court of equity would allow the junior 
encumbrancer to suggest usury as to 
the claim of the senior encumbrancer 
and compel him to write off the usury 
and receive only the principal and 
legal interest. Brooks v. Todd, 4 S.E. 


brance to set up usury in order to diminish the claim 
of a prior lienor,®® even without the consent of the 


156, 79 Ga. 692. (2) In Such case, 
however, the junior encumbrancer was 
not entitled to the fund to the exclu- 
sion of the prior encumbrancer. 
Brooks v. Todd, supra. (3) The as- 
signee of a bond for title, who took 
such bond as security for a loan to the 
purchaser, could attack in equity for 
usury a conveyance, void under a stat- 
ute [since repealed by L. (1916) p 
48], to one who had theretofore ad- 
vanced the money to complete the 
purchase. First Nat. Bank v. Rambo, 
85 S.E. 840, 143 Ga. 665. (4) In such 
case, however, the assignee of the 
bond could not compel a conveyance 
by the grantee under the deed in view 
of the fact that such deed was void 


for usury. First Nat. Bank v. Rambo, 


Supra. 


[c] In Kentucky (1) the ruse has 
been recognized or anplied (Kaye v. 
MacMillan, 60 F.(2d) 7 [applying 
Kentucky rule]. See Shanks v. Ste- 
phens, 6 Ky.L. 526, 4 Ky.L. 838; Sloss 
v. Levi, 5 Ky.1,-431)~ (2) -andgthe 
junior encumbrancer is entitled to 
have the debt of the prior en- 
cumbrancer purged of usury (Cam- 
bron v. Boldrick, 144 S.W. 374, 147 


Ky. 524; Banta v. Louisville Sav., 
eter, } Coy 59S Sow. 5 Ode) 22) wakes 
1045) (3) even though the debtor 


may refuse to avail himself of the 
existence of usury (Lee v. Fellowes, 10 
B.Mon. (Ky.) 117, 118). (4) “Where 
the borrower has paid usurious in- 
terest, his creditor cannot, without 
his consent, sue for and recover of the 
usurer the amount of the usury so 
paid. But where the usury has not 
been paid, and where the matter in 
contest between creditors is, what 
Sum each may lawfully and equitably 
assert against the debtor, whose 
means are insufficient to pay all his 
debts, we apprehend that the rule is, 
and ought to be, different. The sum 
legally due to a creditor, is all that, 
in good conscience, he ought to be 
permitted to assert, to the prejudice 
of the claims of other bona fide credi- 
tors. It does not at all affect the 
usurer’s demand against his debtor, 
as between themselves. If the latter 
does not choose to rely on the usury, 
or if he desires to pay it, be it so. No 
one can control his wishes on that 
subject. But_as the taking of usury 
is expressly discountenanced by law, 
we only say, that the usurer and his 
debtor shall not be. permitted to in- 
crease the demands of the one against 
the other, by the addition of illegal 
interest, to the prejudice of other 
creditors.” Lee y. Fellowes, supra. 

_ (d] In Maryland (1) a judgment, 
in a proceeding under the state in- 
solvency laws, allowing a prior mort- 
gagee the amount actually advanced 
by him with legal interest was upheld 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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debtor.°° The view has been taken that the right 
of the subsequent encumbrancer to set up usury in 
the prior encumbrance may not be defeated by an 
agreement purging the prior encumbrance of usury, 
between the debtor and the prior lienor or encumn- 
brancer, made after the subsequent encumbrance has 
arisen.°? A subsequent holder of a lien on real prop- 
erty, however, can have no better right to set up the 
defense of usury against a prior mortgage than the 
owner®” or borrower®® had at the time the lien was 
created. 


Affirmative relief. The right of a subsequent en- 
cumbrancer or lienor to set up usury in a prior en- 
cumbrance or lien as a ground for affirmative re- 
lief has been recognized,®4 provided, in the absence 
of a statute relieving him from the obligation, he 
pays, or offers to pay, the amount actually due under 
the prior encumbrance or lien.®® 
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aries of Trust or Security Deeds.** Whether or not 
a junior mortgagee occupies such a relationship to 
the mortgagor as to bring such mortgagee into the 
required privity to enable him to attach a prior 
mortgage is a question upon which the courts are 
not agreed.°’ In accordance with the general rule 
as to subsequent encumbrancers or lienors applica- 
ble in some jurisdictions,** one claiming under a sub- 
sequent mortgage or deed of trust given as security 
is not entitled to attack the validity of a prior lien 
upon the same property by showing that the debt se- 
cured by such lien is usurious,®® at least where the 
mortgage is expressly subject to the lien or encum- 
brance which is alleged to be usurious.7° In other 
jurisdictions, however, in accordance with the gen- 
eral rule’* there applicable, the right of one claim- 
ing under a subsequent mortgage or deed of trust 
given as security to question a prior lien or encum- 
brance on the ground of usury has been recognized 


[§ 336] (3) Subsequent Mortgagees and Benefici- 


(Carter v. Dennison, 7 Gill 157) (° 
and the right. of subsequent en- 
ecumbrancers to exclude such mort- 
gagee from participation in the fund 


was denied (Carter v. Dennison, 
supra). 
60. Cole v. Bansemer, 26 Ind. 94. 
61. Vassar Holding Co. v. Dunlap, 


143 A. 444, 103 N.J.Eq. 363; Warwick 
v. Dawes, 26 N.J.Eq. 548. 


62. 


14 N.Y.Wkly.Dig. 5]. See Union 
Dime Sav. Inst. v. Sanford, 97 N.Y. 
652. 

63. Union Dime Sav. Inst. v. Wil- 
mot, 94 N.Y. 220, 46 Am.R. 137. 


64. Vom Lehn v. Egbert, 259 N.Y. 
S. 487, 145 Misc. 430. See Toner v. 
Ehrgott, 235 N.Y.S. 17, 226 App.Div. 
244; Yormark v. Waldman, 217 N.Y. 


S. 501, 127 Mise. 748 (both cases ap- 


parently recognizing rule). 
65. See infra §§ 370, 371. 


66. Conditions precedent to relief 


and doing equity see infra §§ 370-372. 
67. Stuart Court Realty Corp. v. 


Gillespie, 143 S.E. 741, 150 Va. 515, 


59 A.L.R. 334. 
68. See supra § 335. 


69. Ala.—Stickney v. Moore, 19 So. 
76, 108 Ala. 590. 


Ill.—Union Nat. Bank v. Interna- 


tional Bank, 14 N.E. 859, 123 Il. 510. 
Compare Valentine v. Fish, 45 Ill. 462 


(dictum to the effect that the mort- 
gagor might confer on the subsequent 
mortgagee the same right to contest 


the validity of the earlier usurious 


mortgage as the mortgagor himself 


had). 

Iowa.—J. W. Squire Co. v. Hedges, 
205 N.W. 525, 200 Iowa 877; Powell 
v. Hunt, 11 Iowa 430. 


Kan.—Pritchett v. Mitchell, 17 Kan. 
355, 22 Am.R. 287. 


Mich.—Farmers’, etc., Bank v. Kim- 
mell, 1 Mich. 84. 


Ohio.—Levitech v. Schaengold, 181 
N.E. 821, 42 Ohio App. 44. 


S.C.—Bird v. Kendall, 40 S.E. 142, 
62 S.C. 178. 


_Vt.—Richardson vy. Baker, 
617. 

Va.—Christian & Gunn y. Worsham, 
78 Va. 100. See Stuart Court Realty 
Corp. v. Gillespie, 143 S.E. 741, 150 
Va. 515, 59 A.L.R. 334 (apparently 
recognizing rule). 

W.Va.—Lee & Bro. v. Feamster, 21 
W.Va. 108, 45 Am.R. 549. 


52 Vt. 


Union Dime Savy. Inst. v. Wil- 
mot, 94 N.Y. 220, 46 Am.R. 137 [rev 


or upheld.*? 


Wis.—Ready v. Koebke, 1 N.W. 344, 
46 Wis. 692, 32 Am.R. 749. 


See Loomis v. Eaton, 32 Conn. 550. 


[a] Reason for rule.—Where a 
creditor is secured by a second deed 
of trust on certain property, he has 
but the equity of redemption and can- 
not plead usury against a creditor se- 
cured under the first trust deed on 
the same property. Lee & Bro. v. 
Feamster, 21 W.Va. 108, 45 Am.R. 549. 


[b] In suit to foreclose prior 
mortgage a second mortgagee may 
not set up the defense of usury to 
avoid the prior mortgage. Farmers’, 
etc., Bank v. Kimmel. 1 Mich. 84; 
Ready v. Koebke, 1 N.W. 344, 46 Wis. 
692, 32 Am.R. 749. 


[c] Assigneo of mechanic’s lien 
(1) which, by due proceeding under 
an applicable statute had ripened into 
a mortgage, could not avail himself of 
usury in a prior mortgage. Richard- 
son v. Baker, 52 Vt. 617. (2) Thus he 
could not maintain a bili to redeem 
the premises from a prior mortgage 
by tendering the amount apparently 
due on such mortgage less a usurious 
amount which he claimed had been in- 
cluded in the prior mortgage note 
Richardson vy. Baker, supra. 


[d] In Pennsylvania (1) after the 
enactment of the act of May 28, 1858 
(Pamph. L. p 622), which made radi- 
cal changes in the usury law, it was 
held that a second mortgage creditor 
could not defeat distribution in re- 
spect of that part of the judgment ob- 
tained on a prior mortgage as might 
have been prevented by the mort- 
gagor if he had set up the defense of 
usury, where no fraud was shown. 
Lennig’s Appeal, 93 Pa. 301 [expl 
Green v. Taylor & Co., 39 Pa. 361 
(which was decided under the Usury 
ACHOL 1723). (C2 )e But in proceed- 
ings for distribution of the proceeds 
of a sheriff's sale of real property it 
was held that a judgment which stat- 
ed no certain amount of indebtedness 
secured created a lien only for such 
sums as might be due for money bor- 
rowed by the judgment debtor from 
the judgment creditor, and that a sub- 
Sequent mortgagee could prevent pay- 
ment to the judgment creditor of an 
amount in excess of the amount 
actually borrowed and unpaid. Price’s 
Appeal, 84 Pa. 141. (3) In a case 
originating prior to the repeal of the 
Usury Act of 1723 it was held that, 
after a confession of judgment on the 
prior mortgage, sale, and purchase by 
the prior mortgagee, on a feigned is- 
Sue in determining the methods of 


! distribution, a subsequent mortgagee 


Thus the right of a mortgagee to set 


could question the validity of the 
‘rior mortgage on the ground of 
usury. Greene vy. Tyler, 39 Pa. 361. 
[e] Several mortgages.—The de- 
fense of usury as to prior mortgages 
is not available to the holder of a 
junior mortgage. Levitch v. Schaen- 
gold, 181 N.E. 821, 42 Ohio App. 44. 


{f] Notwithstanding junior mort- 
gageo seeks personal judgment 
against mortgagor and prior mort- 
gagees do not seek such a judgment, 
the junior mortgagee may not avail 
himself of usury in the prior mort- 
gages, Levitch v. Schaengold, 181 N. 
E. 821, 42 Ohio App. 44. 

70. First State Bank of St. Ed- 
ward v. Niklasson, 218 N.W. 744, 116 
Neb. 713. 


[a] Thus usury may not be suc- 
cessfully pleaded by the holder of 
a junior mortgage expressly taken 
Subject to the mortgage to which it 
is sought to interpose the defense. 
First State Bank of St. Edward v. 


ae 218 N.W. 744, 116 Neb. 
71. See supra § 335. 


72. Ky.—Hart v. Hayden, 79 Ky. 
346, 2 Ky.L. (abstract) 219, 359. 


Md.—Title Guaranty & Trust Co. v. 
Wheatfield, 91 A. 757, 123 Mad. 458; 
Gaither v. Clark, 8 A. 740, 67 Md. 28. 
See Fulford v. Keerl, 18 A. 663, 71 Md. 
404; Thomas v. Mason, 8 Gill 1 [aff 
1 Mad.Ch. 12] (both recognizing rule). 


Mo.—Western Storage, etc., Co. v. 
Glasner,- 68 S.Ww. 917, 169 Mo. 38: 
Compare State Sav. Trust Cone ie 
Spencer, (App.) 201 S.W. 967 (the 
holder of a third trust deed could not 
invoke the plea of usury against a 
person who sought subrogation to the 
rights of the first trust deed holder 
after such person had paid the 
amounts due under such trust deed 
and retained a commission). 


N.J.—Truesdell v. Dowden, 20 A. 
972, 47 N,J.Eq. 396. 


N.Y.—Weaver Hardware (Co. Vv. 
eee ie 163 N.Y.S. 121, 98 Misc. 


N.C.—Broadhurst 
HY. 576, 184 Nic. 123. 


[a] Effect of recital of liens.— (1) 
It has been held that a recital in a 
mortgage that it is taken Subject to 
prior liens does not deprive the mort- 
gagee of the defense of usury in the 
case of a mortgage either on personal 
property (Western Storage, etc:,, Co. 
v. Glasner, 68 S.W. 917, 169 Mo. 38) 
(2) or real property (Truesdell vy. 
Dowden, 20 A. 972, 47 N.J.Eq. 396; 


v. Brooks, 113 S. 
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up the defense of usury in a suit to foreclose an 
earlier mortgage has been recognized." 
however, a person claiming under a mortgage has 
no better right to interpose the defense of usury to 
a prior encumbrance than the owner or the borrow- 
er‘* had at the time the lien was created. 


Consent to sale under prior trust deed. The trus- 
subsequent trust deed who permits a 
sale under a prior deed for principal and usury may 
not thereafter insist on usury in the prior deed to 


tee under a 


defeat the sale.™® 


Effect of denial of defense to corporation. Where, 
because of a statute denying the defense of usury 
to a corporation, a corporation may not set up usury 
in a mortgage,’® a person claiming under a junior 
mortgage may not attack the prior mortgage on the 


Johnson vy. Lasker Real Estate Assoc., 
21°S.W. 961, 2 Tex.Civ.App. 494). 


{b] Mortgage debt not yet due.— 
A junior mortgagee was entitled to 
contest, on the ground of usury, the 
existence of mortgage liens asserted 
by others, although his debt was not 
due, and although his mortgage was 
not executed until after suit was in- 
stituted by the other mortgagees to 
enforce their liens. Hart v. Hayden, 
79 Ky. 346, 2 Ky.L. (abstract) 219, 359. 


{c] Other illustrations.—(1) On 
foreclosure of a second mortgage, a 
third mortgagee may except to the 
payment in full of the second mort- 
gage on the ground that it was usuri- 
ous, where such mortgagee has not 
assumed payment of the preéxisting 
debt. Title Guaranty & Trust Co. v. 
Wheatfield, 91 A. 757, 123 Md. 458. (2) 
A person taking a subsequent mort- 
gage with knowledge of a prior mort- 
gage, and being merely told that the 
prior mortgage must be first paid, 
and having done nothing to prejudice 
the holder of the prior mortgage, is 
not estopped from attacking the prior 
mortgage for usury. Weaver Hard- 
ware Co. v. Solomovitz, 163 N.Y.S. 121, 
98 Misc. 413. 

[d] En Georgia (1) the holder of a 
junior security deed, subject to a 
senior deed, has been regarded as the 
grantor’s assignee and a privy in in- 
terest to raise the issue of usury in 
the debt secured by the senior deed, 
in view of the provision of Code Civ. 
Proc. (1910) § 3428 that the plea of 
usury is personal but a creditor has 
no right to collect usurious interest 
from an insolvent debtor to the preju- 
dice of other creditors. Peopie’s 
Bank v. Fidelity Loan & Trust Co., 
LETS dy tho Gon O19. 002) ne 
holder of a security deed may not, 
however, avoid a special lien on the 
land awarded to the grantee of a quit- 
claim deed from the holder of a prior 
security deed who had assigned the 
notes secured by such prior deed to 
the grantee for a valuable considera- 
tion, notwithstanding such grantee 
had exacted a bonus from the original 
borrower and grantor in both security 
deeds as a consideration for taking up 
the notes. Pickett v. Farmers’ & 
Merchants’ Bank of Cumming, 95 S.E. 
2538, 147 Ga. 674. 


[e] Im Idaho it has been held that 
a junior mortgagee had the right to 
raise the question of usury in respect 
of the first mortgage contract in view 
of Comp. St. §§ 6344, 6352, 6353, 6357, 
6385. U. S. Building & Loan Ass’n y. 
Lanzarotti, 274 P. 630, 47 Idaho 287. 


73. De Gruchy v. Wilscot Land Co., 
159 A. 164, 110 N.J.Eqa. 80; Vassar 
Holding Co. v. Dunlap, 143 A. 444, 103 
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ground of usury.77 


Affirmative relief. 
quent mortgagee to maintain a suit to invalidate, 
and to enjoin a sale under, a judgment of foreclosure 
of a prior mortgage tainted with usury has been de- 
nied,’® in some jurisdictions the right of one claim- 
ing under a mortgage to obtain affirmative relief in 
equity against a prior encumbrance on the ground 
of usury has been recognized,*® provided, in gen- 
eral, he offers to-do equity by paying or offering to 


While the right of a subse- 


pay the amount equitably due on such prior encum- 


branee.®° 


N.J.Eq. 363; Berk v. Isquith Produc- 
tions,” 1/34 “Av. .526) SSP N.Jabiq: 603; 
Brolasky v. Miller, 9 N.J.Eq. 807. 

[a] Attempt to purge prior en- 
cumbrance cf usury. — An estoppel 
certificate in respect of an earlier 
mortgage, executed by persons inter- 
ested in the property other than the 
mortgagee under a subsequent mort- 
gage several years after the sSubse- 
quent mortgage was given, did not 
prevent such mortgagee from setting 
up the defense of usury in a suit to 
foreclose the usurious mortgage. 
Vassar Holding Co. v. Dunlap, 143 A. 
444, 103 N.J.Eq. 363. 


[b] In New York (1) in an opinion 
in a case in the court of appeals it 
has been said: ‘I am inclined to think 
that the law in this State authorizes 
a subsequent lien-holder, by mortgage 

. to avail himself of the de- 
fense, sof usury against a prior mort- 
gage.’’ Union Dime Sav. Inst. v. Wil- 
mot, 04 N.Y. 220, 228, 46 Am.R. 137. 
(2) Ina recent case in a lower court, 
however, the contrary view has ap- 
parently been taken. Hatch v. Baker, 
249 N.Y.S. 215, 139 Mise. (27; 


74. Union Dime Sav. Inst. v. Wil- 
mot, 94 N.Y. 221, 46 Am.R. 1387 [rev 
14 Wkly. Dig. 5]. 


[a] Borrower and assignor of usu- 
rious médrtgage estopped.—The as- 
signee of a junior mortgagee could not 
avail himself of the defense of usury 
in a suit to foreclose a prior mortgage 
brought by the assignee of such prior 
mortgage where the assignor of both 
mortgages, who was the mortgagee 
named in each, and the person who 
gave both mortgages were, by their 
representations to the assignee of the 
prior mortgage, estopped to set up 
usury. Union Dime Sav. Inst. v. Wil- 
mot, 94 N.Y. 221, 46 Am.R. 137. 


75. Tyler v. Massachusetts Mut. 
Life Ins. Co., 108 Ill. 58. 


76. Generally see supra §§ 214-216. 


77. Commercial Funding Corpora- 
tion v. Melroy Const. Co., 149 A. 586, 
106 N.J.Eq. 11; Lembeck v. Jarvis 
Terminal Cold Storage Co., 64 A. 126, 
70, N.J.Wg. 757 [aff 60 A. 955, 69, N.J. 
Eq. 450]; Stuart Court Realty Corpo- 
ration v. Gillespie, 143 S.E. 741, 150 
Va. 515, 59 A.L.R. 334 (New York 
statute). 


78. Gatewood v. The City Bank of 
Macon, 49 Ga. 45. 


79. Gaither v. Clark, 8 A. 740, 67 
Md. 28; Wilson v. Union Trust Co. of 
Maryland, 158 S.BE. 479, 200 N.C. 788; 
Broadhurst v. Brooks, 113 S.E. 576, 
184 N.C. 1238. 

[a] Assignment of prior deed of 
trust to junior lienor.—In view of 


[§ 337] (4) Judgment or Execution Creditors.*+ 
In some jurisdictions a judgment creditor** whose 
lien is subsequent to the usurious contract or secu- 
rity$* may not, in his own behalf, take advantage of 


Consol. St. § 2306, a second mortga- 
gee, suing to restrain the sale of the 
property under a senior deed of trust 
securing notes or bonds running to 
the usurer, is entitled to have the 
amount of the principal due ascer- 
tained and to an order that such deed 
of trust be assigned to him on pay- 
ment by him of such Sum without in- 
terest. Wilson v. Union Trust Co. of 
Maryland, 158 S.BE. 479, 200 N.C. 788; 
Broadhurst v. Brooks, 113 S.E. 576, 
184 N.C. 123. 


80. See infra §§ 370, 371. 

81. Conditions precedent to relief 
and doing equity see infra §§ 370-372. 

Effect of usury as creating fraudu- 
lent conveyance see Fraudulent Con- 
veyances § 245. 


Recovering, setting off, or applying 
usurious payments see infra § 353. 


82. Baskins v. Calhoun, 45 Ala. 
ee Carmichael v. Bodfish, 32 Iowa 


[a] Rule applied in the absence of 
a Showing that the usurious excess 
renders the alleged debt merely a 
Simulated one. Baskins v. Calhoun, 
45 Ala. 582. 


[b] When debtor is insolvent.— 
The mere fact that the debtor is in- 
solvent does not deprive him of this 
personal privilege to plead usury or 
not as he thinks best, or to transfer it 
to his judgment ‘creditors. Car- 
michael y. Bodfish, 32 Iowa 418. 


83. Harbinson y. Harrell, 19 Ala. 
758; Mason v. Pierce, 31 N.E. 503, 142 
Ill. 331; Hibernian Banking Assn v. 
Chicag -o Title & Trust Co., 217 Ill. App. 
36 [aft 129 N.E. 540, 295 Ill. 537]. 


[a] Thus, in a suit by mortgagees 
involving conflicting claims in respect 
of’ the mortgaged property, plaintiff 
in execution on a decree entered after 
the mortgage was given was not en- 
titled to take advantage of usury in 
the mortgage debt. Harbinson v. Har- 
rell, 19 Ala. 753. 


{b] Privity.—‘A junior incum- 
brancer, by virtue of a judgment lien, 
is not in privity with the mortgagor, 
so as to be able to set up the defense 
in his own behalf.” Mason y. Pierce, 
31 N.E. 508, 504, 142 Ill. 331 


[ec] In Oregon the fact that a prior 
mortgage and notes secured thereby 
were usurious did not affect their 
priority over the claim of subsequent 
judgment creditors in view of the 
fact that the statutory provision 
(Lord L. § 6030), that the entire usu- 
rious debt shall be forfeited to the 
school fund, neither cancels the debt 
nor affects the priority of the mort- 
gage. Brayton & Lawbaugh y. Mon- 
arch Lumber Co., 169 P. 528, 170 P. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 337] 


usury in contracts to which he is not a party. In 
other jurisdictions, while the debtor’s waiver or loss 
of the right to set up usury may prevent a judgment 
creditor from setting it up,** the lien of a judgment 
or execution creditor upon the property of the debtor 
is held to establish sufficient privity to enable sueh 
creditor to exercise the debtor’s privilege of setting 
up usury in defense of the claims of other credi- 
tors,*° as, for example, where the lien of the judg- 
ment is subsequent to the usurious lien or eneum- 


brance.*° Where the right to set 


recognized, the view is taken that such creditors are 
not strangers within the general rule’? prohibiting 
Strangers to the usury from taking advantage of 
Thus the right of a judgment lienor to avail 
himself of usury in a prior mortgage or trust’ deed 
given as security to the extent of the usurious ex- 
cess,*® even against the wishes of the debtor,®® has 


igees 


717, 87 Or. 365: 


{d] In South Carolina, in a suit by 
a judgment creditor to set aside cer- 
tain transfers of his debtor’s on the 
ground that they were fraudulent as 
to such creditor, a junior judgment 
creditor could not take advantage of 
alleged usury in the claim on which 
plaintiff's prior judgment was found- 
ed. Pickett v. Pickett, 11-S.C.Eq. 470. 


[e] In Wisconsin it has been held 
that in a suit to foreclose a mortgage 
which the mortgagor does not defend, 
a junior judgment creditor cannot 
make the defense that the mortgage 
is void for usury. Bensley v. Homier, 
42 Wis. 631 (whether the judgment 
creditor could reduce the security to 
the amount for which it oug4t to 
stand in equity or cancel the security 
on payment of such amount was not 
decided). 

84 Murray v. Judson, 9 N.Y. 73, 
59 Am.D, 516, 1 Seld.Notes 157; Cha- 
puis v. Mathot, 36 N.Y.S. 835, 91 Hun 
565 [aff 49 N.E. 1094, 155 N.Y. 641]. 

[a] Particular transactions.—(1) 
When the mortgagor permits the chat- 
tel mortgagee to take possession any 
usury in the debt is waived, and 
therefore a subsequent judgment 
cereditor of such mortgagor cannot 
attack the mortgage on the ground of 
the usury. Chapuis v. Mathot, 36 
N.Y.S. 835, 91 Hun 565 [aff 49 N.E. 
1094, 155 N.Y. 641]. (2) Property con- 
veyed in satisfaction of a debt can- 
not be seized by execution, at the suit 
of a creditor of the transferor, on the 
mere ground that such debt was in- 
fected with usury; the conveyance 
amounted to a payment of the debt 


and a waiver of usury by the debtor.- 


Such a waiver necessarily binds his 
privies. Mills v. Carnly, 14 N.Y.Su- 
per. 159 [aff 25 How.Pr. 592]. 

85. Spinks v. Jordan, 66 So. 405, 
108 Miss. 133, L.R.A.1915C 634 [quot 


Cyc]; Carow v. Kelly, 59 Barb. (N. 
Y.) .239; “Post v:“Dart, 8 Paige’ (N. 
Y.) 639. And see American Rubber 


Co. v. Wilson, 55 Mo.App. 656 (dic- 
tum). 

86. Cummins vy. Wire, 6 N.J.Eq. 73; 
Van Tassell v. Wood, 12 Hun 388 [rev 
on other grounds 76 N.Y. 614]; Dix v. 
Van Wyck, 2 Hill (N.Y.) 522; Post v. 
Dart, 8 Paige (N.Y.) 639. See Halsey 
v. Winant, 180 N.B. 253, 258 N.Y. 512 
[motion den 180 N.E. 338, 258 N.Y. 
574, 182 N.E. 165, 259 N.Y. 525, 182 N. 
EB. 182, 259 N.Y. 562, and cert den 53 
S.Ct. 20] (apparently recognizing 
rule); Union Dime Sav. Inst. v. Wil- 
mot, 94 N.Y. 220, 228, 46 Am.R, 137 
(where the court said: “I am inclined 
to think that the law in this State au- 
thorizes a subsequent lien-holder by 
judgment... to avail him- 


USURY 


up the usury is 


fund.?> 


self of the defense of usury against 
a prior mortgage’). See Weaver 
jardware Co. v. Solomovitz, 163 N. 
3S.-- 121, 98 Misc!” 413 (apparently 
recognizing that where a mechanic’s 
lien has been dismissed and a per- 
sonal judgment, instead of foreclo- 
sure, awarded, claimant under such 
lien may question a prior mortgage on 
the ground of usury). But see Slos- 
son v. Duff, 1 Barb. (N.Y.) 432 (dic- 
tum). 


[a] In Georgia (1) the view has 
been taken that the holder of a se- 
curity deed tainted with usury cannot 
successfully base a claim thereon 
Which will prevail over the lien of a 
judgment creditor although judgment 
was obtained after the execution and 
delivery of the security deed, in view 
of the code provision [since repealed 
by L. (1916) p 48], that all titles 
made to property as a part of a usu- 
rious contract, or to evade the laws 
against usury, are void (Harrold v. 
Morgan, 66 Ga. 398) (2) and that in 
such case, in respect of the subse- 
quent judgment creditor,:the security 
deed does not pass title out of the 
grantor (Stone v. Georgia Loan & 
Trust Co., 33 S.E. 861, 107 Ga. 524). 
(3) In a comparatively recent case, 
however, the view has been expressed 
that, where land covered by a security 
deed was sold, under execution based 
on a judgment obtained after the 
security deed was given, to the judg- 
ment creditor, who subsequently pur- 
chased the secured notes and adver- 
tised the land for sale under a power 
of sale in the deed, the judgment 
creditor could not plead usury for the 
purpose of showing that the levy was 
valid. -Dickenson y. Williams, 105 8. 
Hi. 841, 151 Ga. 71. (4) The right of 
a creditor holding a junior judgment 
to maintain a suit to enjoin the en- 
forcement of a prior common-law 
judgment, and to have usurious pay- 
ments made to the holder of such 
prior judgment credited on such prior 
judgment, has been denied. Phillips 
v. Walker, 48 Ga. 55. 


{[b] In Pennsylvania (1) the view 
has been taken that a mortgage may 
be impeached before an auditor for 
usury by subsequent judgment credi- 
tors to divert that portion of the fund 
arising from sale of the mortgaged 
premises which exceeds the real debt 
after the usury is deducted and to ap- 
propriate it to the payment of their 
own debts. Bachdell’s Appeal, 56 Pa. 
386; Building Assoc. v. O’Connor, 3 
Phila. (Pa.) 453. (2) A like rule has 
been recognized where the fund in- 
volved was to be distributed among 
judgment creditors and a prior judg- 
ment was tainted with usury. Bach- 
dell’s Appeal, supra. (3) The right 


been recognized; 
ereditor to purge of usury another debt of the same 
debtor,®' even without the consent of the debtor.?? 
In New York the view has been ¥aken in some cases 
that a judgment ereditor having a lien upon prop- 
erty has a right to avoid a mortgage prior to his 
lien by showing that it is usurious,®? and that the 
judgment debtor may not by a waiver affect the right 
of the judgment ereditor to avoid a prior usurious 
lien or encumbrance where the lien of the judgment 
arose before the attempted waiver.?4 
been taken that where the fund produced by a sale 
under a deed of trust is insufficient to meet the 
amount actually loaned to the grantor, the fact that 
such mortgage is tainted with usury does not give 
judgment creditors of the grantor any claim on the 
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as has the right of a judgment 


The view has’ 


Judgment creditor of corporation which is not en- 


of a subsequent judgment creditor to 
complain exists, however, only where, 
under the guise of usury, there is a 
collusive scheme between the debtor 
and a creditor to defraud other credi- 
tors. Nicholson’s Appeal, 11 A. 562, 8 
Pa.Cas. 396. (4) Compare Pennsylva- 
nia cases supra § 336 note 69 [d]. 


87. See supra § 314. 


88. Spinks v. Jordan, 66 So. 405, 
108 Miss. 133, L.R.A.1915C 634; Carow 
v. Kelly, 59 Barb. (N.Y.) 239. 


89. Cole v. Bansemer, 26 Ind. 94; 
Spinks v. Jordan, 66 So. 405, 108 Miss. 
133, L.R.A.1915C 634. 


[a] Thus judgment creditors of 
insolvent debtors can raise the ques- 
tion of usury in notes secured by a 
trust deed which is a first lien on the 
debtor’s property, so as to reduce the 
amount of the debt secured by such 
trust deed to the legal amount. 
Spinks v. Jordan, 66 So. 405, 108 Miss. 
133, L.R.A.1915C 634. 


[b] Statute limiting recovery to 
principal with legal interest.—The 
right of a subsequent judgment lienor 
to take advantage of a statute limit- 
ing the right of the creditor under a 
usurious agreement to recover only 
his principal with legal interest has 
pee Wy staaicot Cole v. Bansemer, 26 

nd. 94. 


90. Cole v. Bansemer, supra. 


91. Banta v. Louisville Sav. Bank, 
5OA SAW, bOL, 220K y to no45, 

92. Lee v. Fellows, 10 B.Mon. 
GSy Ma 


- 93. Mason v. Lord, 40 N.Y. 476; 
Van Tassell v. Wood, 12 Hun 388 [rev 
on other grounds 76 N.Y. 614]. See 
Thompson vy. Van Vechten, 2% N.Y. 
568 (apparently recognizing rule). 
But see Mills v. Carnly, 14 N.Y.Super. 
159 (holding that, where a debtor has 
transferred property in payment of a 
debt, it cannot be seized by execution 
at the suit of another creditor on the 
sole ground that the debt was usuri- 
ous); Marx v. Tailer, 9 N.Y.St. 22°42 
N.Y.Civ.Proc. 234 (as to right of cred- 
itor to set aside usurious security). 
Compare Halsey v. Winant, 180 N.D. 
253, 258 N.Y. 512 [motion den 180 N. 
EB. 338, 258 N.Y. 574, 182 N.E. 165, 259 
N.Y. 525, 182 N.H. 182, 259 N.Y. 562, 
and cert den 53 S.Ct. 20] (as to right 
of judgment creditor to affirmative 
relief in equity). 

[a] Rule recognized where an ac- 
tion of ejectment was brought by a 
purchaser at execution sale under his 
own judgment. Mason y. Lord, 40 N. 
NU TG: 

94. Mason vy. Lord, supra. 


95. Kinsey v. Drury, 126 A 125, 
146 Md. 227. 
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titled to set up usury. Where a corporation is by 
statute denied the right to set up the defense of 
usury®® a judgment creditor of such corporation 
cannot do so.°* 


[§ 338] (5) Other Lien Creditors. While there 
is apparently authority to the contrary,®® according 
to some cases an attaching creditor is a privy in rep- 
resentation with the debtor in attachment and there- 
fore can take advantage of usury in a prior trans- 
action or lien between the debtor and the usurer®® in 
the absence of waiver by the debtor.1 The right of 
one having an agister’s lien on property mortgaged 
to interpose the defense of usury has, however, been 
denied.2 The view has been taken that the holder 
of a mechanie’s lien has no better right to set up the 
defense of usury against a prior mortgage than the 
owner of the land had at the time the mechanic’s 
lien was created.® 


[§ 339] h. Persons Collaterally Liable on Usuri- 
ous Obligations and Parties to Usurious Commercial 
Paper‘—(1) In General. It has been laid down in 
general terms that an obligation may not be enforced 
against a person whose liability is collateral to that 
of the principal debtor beyond the amount for which 
it may be enforced against such debtor,®-° and this 
is the general rule applicable to the rights of sure- 
ties,’ indorsers,® and guarantors.® 


96. In general see supra § 214. 


USURY 


supra [55 S.W. 1017, 155 Mo. 149], it 


[§§ 337-339 


Accommodation parties.1° The right of an ac- 
commodation maker of a promissory note to set up 
the defense of usury between the accommodated 
party and the lender, against the lender, has been 
recognized,'! at least where the person who discounts 
the note has knowledge of its nature,'? and, in some 
jurisdictions at least, usury constitutes a complete 
defense.1? So the view has been taken that a person 
who executes a bond and mortgage for the accommo- 
dation of a debtor in part payment of the debt may 
avail himself of usury involved in the taking of the 
bond and mortgage by the ereditor.1+ The right of 
an accommodation maker to take advantage of the 
usury has been denied, however, where the note is 
given to discharge a prior usurious indebtedness of 
the accommodated party.1*> So, the view has been 
taken that an accommodation. maker whose contract 
is legal on its face and who has not paid any usuri- 
ous interest may not avoid liability on the ground 
that usury was paid by the principal debtor.1® The 
accommodation maker may, by his representation 
that the paper was given for value, be estopped to 
set up the defense of usury.t? A corporation which 
signs a note as maker for the accommodation of an- 
other is-not prevented from setting up the defense 
of usury in the contract between the lender and the 
accommodated party by a statutet® prohibiting cor- 
porations from setting up the defense of usury.!® 


laterally liable. Runkle v. Smith, 104 


97.) The Vizilancia, 73 °ES 452, 19 
C.C.A. 528 [aff 68 F. 781] (New York 
statute). 


98. Fenby v. Hunt, 101 P. 492, 53 
Wash. 127. 


99. Marx v. Hart, 66 S.W. 260, 166 
Mo. 503, 89 Am.S.R. 715; Coleman v. 
Cole, 59 S.W. 106, 158 Mo. 2538, 260; 
Coleman v. Cole, 69 Mo.App. 530; Voor- 
his v. Staed, 63 Mo.App. 370; Ameri- 
can Rubber Co. v. Wilson, 55 Mo.App. 
656; Hamilton Brown Shoe Co. v. 
Mayo, 27 S.W. 781, 8 Tex.Civ.App. 164 
(holding that a bona fide creditor of 
an insolvent firm may set up usury as 
against a preferred creditor, although 
the attachment lien is acquired after 
the creation of the lien for the usuri- 
ous debt). 


[a] Beason for, and discussion of, 
rule.—(1) ‘He [the attaching credi- 
tor] is not merely a general creditor 
of the mortgagor, but he has so far 
connected himself with him as to 
have laid hold of his property with 
the process of the court issued at his 
instance, and he is entitled to have 
out of it all of the interest which the 
mortgagor may have had in it at the 
time of the levy of the writ; and 
such interest, by reason of the stat- 
ute, is not affected by the usurious 
mortgage.” American Rubber Co. v. 
Wilson, 55 Mo.App. 656, 661. (2) ‘The 
plea of usury is a privilege personal 
to the debtor or his privies in blood, 
contract or representation, and an at- 
taching creditor of the mortgagor is 
a privy in representation with the 
mortgagor and hence can interpose 
the detense. [American Rubber Co. 
y. Wilson, 55 Mo.App. 656.] There is 
nothing in Hill v. Taylor, 28 S.W. 599, 
125 Mo. 331, which holds a contrary 
doctrine, for it was there expressly 
decided that there was no question 
of interest or usury in that case, and 
that the case was simply one of 
fraudulent disposition of property 
with intent to hinder, delay or de- 
fraud the creditors of the grantor, and 
in Adler, etc., Clothing Co. v. Corl, 


was held that the giving of a mort- 
gage securing a debt that was taint- 
ed with usury was not a fraudulent 
disposition of property and attach- 
ment would not lie because of the giv- 
ing thereof. -It follows logically that 
if the right to interpose this defense 
is open to the privies of the debtor, 
such right can not be taken away 
from them by any subsequent act of 
the debtor without their consent.” 
Coleman vy. Cole, 59 S.W. 106, 158 Mo. 
253, 260. 

[b] Attaching creditor proceeding 
by garnishment, is, it has been held, 
entitled to set up usury in respect of 
loans from the garnishee to the debtor. 
Marx v. Hart, 66 S.W. 260, 160 Mo. 
503, 89 Am.S.R. 715. 


1. Coleman v. Cole, 69 Mo.App. 530. 


2. Cable v. Duke, 111 S.W. 909, 132 
Mo.App. 334. 

&% Union Dime Sav. Inst. v. Wil- 
mot, 94 N.Y. 220, 46 Am.R. 137. 

[a] Thus, where the owner of the 
premises could not avail himself of 
the defense of usury in a suit to fore- 
close a mortgage because he had tak- 
en a conveyance of the real property 
in question subject to the mortgage, 
the holder of a mechanic’s lien for 
materials furnished to such owner 
could not avail himself of the defense. 
Union Dime Sav. Inst. v. Wilmot, 94 
N.Y. 220, 46 Am.R. 1387. 


4 Conditions precedent to relief 
and doing equity see infra §§ 370-372. 

In case of usurious loans by nation- 
al bank see Banks and Banking § 775. 

Third person assuming payment of 
usurious debt see infra § 345, 


Volunteers see infra § 344. 


5-6. Runkle v. Smith, 104 A, 211, 
89 N.J.Eq. 311. 

[a] Thus, where an _ obligation 
eould not be enforced against the 
principal debtor to the extent of the 
amount by which it was usurious, it 
could not be enforced in respect of 
such amount against persons but col- 


A. 211, 89 N.J.Eq. 311. 

7. See infra § 340. 

8S See infra § 342. 

9 See infra § 341. 
_ 10. Accommodation indorsers see 
infra § 342. 

Usurious character of discount or 
transfer of accommodation paper in 
general see supra §§ 91-94. 


11. Rodecker v. Littauer, 59 F. 857, 
8 C.C.A. 320; Kennedy v. Heyman, 
170 N.Y.S. 828, 183 App.Div. 421 [rev 
167 N.Y.S. 311]; Oppikofer v. Mur- 
phy, 131 N.Y.S. 168, 146 App.Div. 581; 
Strickland v. Henry, 73 N.Y.S. 12, 66 
App.Div. 23; Aeby v. Rapelye, 1 Hill 
GNLY5)2 9: 

12. Connor v. O’Donnell, 
167. 


Accommodation paper in general 
see Bills and Notes §§ 397-456. 


13. Oppikofer v. Murphy, 131 N. 
Y.S. 168, 146 App.Div. 581; Strickland 
v. Henry, 73 N.Y.S. 12, 66 App.Div. 23. 


14. Kneher v. Greengrass, 247 N.Y. 
S. 728, 232 App.Div. 761. 


_ [a] Rule applied where, on receiv- 
ing the bond and mortgage, the credi- 
tor exacted a_ bonus, the amount of 
which was added to the bond and 
mortgage. Kneher v. Greengrass, 247 
N.Y.Ss4%23, 2382) App Dive, Wol- 


[b] Cancellation of bond and mort- 
gage in question was decreed on a 
counterclaim by the person who gave 
such bond and mortgage. Kneher vy. 
A yaaa 247 N.Y.S. 7238, 232 App. 

lV. Fy 


15. Palmer v. Carpenter, 73 N.W. 
690, 53 Neb. 394. 


16. Martin v. Oklahoma 
Bank, 206 P. 824, 86 Okl.+113. 


xi Brown vy. Martin, 10 N.Y.St. 


55. Tex. 


State 
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18. Statutory denial of defense to 
ene in general see supra § 


19. Strong v. New York Laundry . 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 340] 


[§ 340] (2) Sureties.2° 


99° 


the surety is a paid surety.?° 


Mfg. Co., 87 N.Y.Super. 279 (where } 713; 


there was also an accommodation in- 

dorser). 

20. Cross references: 
Accommodation indorser see infra § 

342. 

Discharge of surety by usurious con- 
tract between principal and credi- 
tor for extension of time of pay- 
SNe see Principal and Surety § 
246. 

Estoppel of grantee assuming mort- 
Sage to set up defense of usury see 
supra § 328. 

Guarantor see infra § 341. 

Right of usurer to set up usury see 
supra § 213. 

Sureties’ right to recover from princi- 
pal usury paid see infra § 366. 

Surety for corporation which is not 
entitled to set up usury see infra § 
343. 
21. 

262. 
Conn.—Fields vy. Gorham, 4 Day 251. 
Ill.—Safford v. Vail, 22 Ill. 326. 
Ind.—Goodhue v. Palmer, 13 Ind. 

457. 

Mo.—Osborne vy. Fridrich, 114 S.w. 
1045, 134 Mo.App. 449. 

Neb.—Keim v. -Avery, 7 Neb. 54. 
See Building & Loan Ass’n y. Walker, 
81 N.W. 398, 59 Neb. 456 (recognizing 
rule); Labaree v. Klosterman, 49 N. 
W. 1102, 33 Neb. 150 (apparently rec- 
ognizing rule). 

N.H.—Cole v. Hills, 44 N.H. 227. 

Tenn.—Battle v. Shute, 3 Head 547; 
Buquo v. Erin Bank, (Ch.A.) 52 S.W. 
415. 


Ala.—Gray vy. Brown, 22 Ala. 


Tex.—Titterington v. Murrell, (Civ. 
App.) 90 S.W. 510; Roberts v. Coffin, 
53 S.W. 597, 22 Tex.Civ.App. 127. 

Va.—Ruckdeschall vy. Seibel, 101 S. 
E. 425, 126 Va. 359 [cit Cyc]. 

See Billington v. Wagoner, 33 N.Y. 
31 (recognizing rule). 


22. %Ind.—Stockton y. Coleman, 39 
Ind. 106. ; 

La.—Huntington vy. Westerfield, 2 
La.A. (Orleans) 405; Satterfield v. 


Compton, 6 Rob. 120. 


Minn.—Drew v. Skeena Lumber Co., 
4a N.W. 819, 180 Minn. 358, 70 A.L.R. 
358, 


N.J.—Runkle y. Smith, 104 A. 211, 
89 N.J.iKy. 311; Seacoast Real Estate 
Co. v. American Timber Co., 104 A. 
437, 89 N.J.Eq. 293. 

N.Y.—Austin v. Fuller, 12 Barb. 
360; Germain v. Wing, Sheld. 441. 


Tex.—Roberts v. Coffin, 53 S.W. 5975 
22 Tex.Civ.App. 127. 


Vt.—Middlebury Bank y. Bingham, 
33 Vt. 621. 


Wash.—Knight v. American Invest- 
ment & Improvement Co., 132 P. 219, 
73 Wash. 380. 


coy Ve-—Pugh v. Cameron, 11 W.Va. 
_See Wilson vy. Knight, 59 Ala. 172: 


First State Bank of St. Edward vy. 
Niklasson,. 218: N.W:''744, 116 Neb. 


When the sole consider- 
ation of the surety’s promise is the same as that for 
the principal debtor’s, that is, a loan made or credit 
given to the principal, it is usually held or recog- 
nized that the surety is allowed to take advantage 
of the existence of usury in that consideration to the 
same extent as the principal debtor.?! 
eral, the right of a surety to set up the defense of 
usury is recognized,?? even, it has been held, where 
Ordinarily, however, 


USURY 


So, in gen- 


Cheney v. Dunlap, 43 N.W. 178, 
27 Neb. 401, 5 L.R.A. 46 (all apparent- 
ly recognizing rule); and cases su- 
pra note 

[a] Principal stockholder of cor- 
poration, who signs a contract as 
surety for it, is in such privity with 
the corporation that he may set up 
the defense of usury. Knight! vy: 
American Investment & Improvement 
Co., 132 P. 219, 73 Wash. 380. 

[b] Instruments affected. — (1) 
Surety may depend on the ground 
that usury in a loan transaction taint- 
ed every instrument designed as a 
part in consummation of the loan 
(Drew y. Skeena Lumber Co., 230 N. 
W. 819, 180 Minn. 358, 70 A.L.R. 353), 
(2) including a surety bond (Drew v. 
Skeena Lumber Co., supra). 


[c] In Georgia (1) the rule has been 
recognized. Weldon v. Ayers, 42 S.E. 
473, 116 Ga. 181. (2) After the princi- 
pal had been adjudged a bankrupt, 
however, the surety could not set off 
usury paid by the principal on trans- 
actions other than the one sued on, 
as, under the Bankruptcy Act of 1867, 
“all debts due the bankrupt yr e 
shall, in virtue of the adjudication 
of bankruptcy and the appointment of 
his assignee, be at once vested in such 
assignee.” Woolfolk v. Plant, 46 Ga. 
422. (3) See Georgia cases infra note 
28 [a]. 

23. Drew v. Skeena Lumber Co., 
230 N.W. 819, 180 Minn. 358, 70 A.L. 
R. 353 (bonding or surety company). 


24. Coler v. Hills, 44 N.H. 227; 
Columbus First Nat. Bank v. Garling- 
house, 22 Ohio St. 492, 10 Am.R. “DL: 
Selser v. Brock, 3 Ohio St. 302: Mid- 
dlebury Bank v. Bingham, 23 Vt. 621. 
See Ellis v. Bibb, 2 Stew. (Ala.) 63; 
and cases infra notes 25-33. 


[a] In Texas (1) the view has 
been taken that sureties were not en- 
tirely discharged but remained liable 
for the principal. C. C. Slaughter Co. 
v. Eller, (Civ.Apnp.) 196 S.W. 704. (2) 
It has been laid down that the statu- 
tory provision (apparently Rev. St. 
art 3104), rendering contracts void as 
to interest, applied only to written 
contracts and that, under the self-en- 
acting constitutional amendment of 
1891, an oral contract, collateral to a 
written contract, would be void as to 
sureties only in respect of the usuri- 
ous excess. Roberts v. Coffin, 53 S.W. 
‘597, 22 Tex.Civ.App. 127. But see Ter- 
rell v. Barrack, 2 Tex.App.Civ.Cas. § 
667; Hoerr v. Coffin, 1 Tex.App.Civ. 
Cas. § 185 (both cases arose prior to 
constitutional amendment of 1891). 


25. Samuel y. Withers, 16 Mo. 532; 
Mayfield vy. Gordon, 2 Am.L.Reg. (Pa.) 
187. And see cases infra notes 26-33. 


Effect of usury in general see supra 
§§ 180-201. 


26. Mount y. Tappey, 7 Bush 617; 
Coler v. Hill, 44 N.H. 227; Columbus 
First Nat. Bank v. Garlinghouse, 22 
Ohio St. 492, 10 Am.R. 751; Selser v. 
Brock, 3 Ohio St. 302; Davis v. Con- 
verse, 35 Vt. 503; Middlebury Bank v. 


Bingham, 33 Vt. 621; Richmond. v. 
Standclift, 14 Vt. 258. 
27. Mitchell*v. Cotten; 8 Pla: 134; 
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usury does not avoid a contract as to a surety be- 
yond the extent to which it vitiates it as to the prin- 
cipal.** Therefore, where the effect of usury is not 
wholly to vitiate the contract,?° but only to the ex- 
tent of the usurious excess?® or of the entire inter- 
est,*" according to the construction given to the ap- 
plicable statute, a surety is not relieved from all lia- 
bility by his principal’s paying or agreeing to pay 
usury even though the payment or agreement to pay 
was not disclosed to the surety,?* at least, in the 


Go Chico v. Martinez, 45 Philippine 
256. See Faulkner v. Marion Nat. 
Bank, 43 S.W. 249, 19 Ky.L. 1268 (in 
a suit by a national bank, judgment 
against surety for the amount of the 
debt sued on, without interest except 
from the rendition of judgment, with 
a credit to surety for an amount with- 
held when the loan was made, was as 
favorable a judgment as the surety 
could demand); Satterfield vy, Comp- 
tonsa Or Roby duas)s tO: (apparently 
recognizing rule). 

28. Mitchell v. Cotten, 3 Fla. 134; 
Mount v. Tappey, 7 Bush (Ky.) 617; 
Selser v. Brock, 3 Ohio St. 302; Davis 
v. Converse, 35 Vt. 503. 


[a] In Georgia (1) the view was 
taken in a comparatively early case 
that a surety on a note, who signs in 
ignorance of the fact that the con- 
tract provides for the payment of 
usury, 1s not discharged from liability 
on the note, but upon plea of usury, 
would be liable only for principal and 
legal interest. Weldon v. Ayers, 42 
S.l. 473, 116 Ga. 181. (2) Since L. 
(1916) p 48, repealing Code (1910) § 
3442 invalidating title passing under 
a usurious contract, waiver of home- 
stead in a note infected with usury is 
not void, and the risk of surety on the 
note is not increased by reason of the 
note being secretly infected with 
usury, and the surety therefor is not 
wholly released. Davis v. Griffeth 
Mule Co., 122 S.E. 631, 32 Ga. App. 86; 
Laing v. Hinesville Bank, 120 S.B. 
799, 31 Ga.App. 416. (3) Prior to such 
repealing statute a waiver of home- 
stead in a note affected by usury was 
void, and if a surety signed such a 
note in ignorance of the usury he was 
not bound, as his risk was increased. 
Prather v. Smith, 28 S.B. 857, 101 Ga. 
283; Allen v. Wilkerson, 25 S.E. 26, 
99 Ga. 139; Vandiver vy. Wright, 19 
S.E. 990, 94 Ga. 698; Howard v. John- 
son, 18 S.H. 132, 91 Ga. 319; Harring- 
ton v. Findley, 15 S.H. 483, 89 Ga. 385; 
Lewis v. Brown, 14 S.E. 881, 89 Ga. 
115; Small v. Hicks, 8 S.B. 628, 81 Ga. 
691; Duckett v. Martin, 99 S.B. 151, 
23 Ga.Ann. 630; McWhorter v. Swil- 
ley, 95 S.E. 720, 22 Ga.App. 210; Mor- 
ris v. Reed, 82 S.E. 314, 14 Ga.App. 
729; Williants v. People’s Bank of 
Summit, 72 S.E. 177, 9 Ga.App. 714; 
Hancock v. Bank of Tifton, 65 S.E. 
784, 6 Ga.App. 678. (4) The rule that 
the surety was discharged applied 
where the sureties signed a note prior 
to the above repealing act limiting 
the penalty for usury, although the 
maturity of the note was subsequent 
to the passage of such act. Bank of 
Lumpkin County vy. Justus, 103 S.B. 
794, 150 Ga. 286. (5) The defense 
could not be evaded by any arrange- 
ment between the creditor and the 
principal purging the note of usury, 
in which the surety took no part, and 
to which he did not assent.. Howard 
v. Johnson, 18 S.E. 132, 91 Ga. 319. 
(6) It was incumbent on the creditor 
to prove that the surety had knowl- 
edge of the usury. Denton v. Butler, 
25 S.E. 624, 99 Ga. 264. (7) As the 
state remedy did not, however, apply, 
to national banks, a waiver in a note” 
payable to a national bank was valid, 
and a surety thereon was bound, as 
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absence of a showing that the payment or agree- 
ment to pay usury was concealed from the surety 
for the purpose of inducing him to do what he would 
not otherwise have done,*® or that such payment or 
agreement increased his risk in becoming surety,®° 
or that there was an intention to practice a fraud 
on the surety;*! and the surety remains bound for 
the principal and legal interest,?? or for the princi- 
pal only,*? according to the construction given to 
the applicable statute. 


Effect of principal’s refusal or failure to set up 
usury. The failure of the principal to take advan- 
tage of the defense of usury will not interfere with 
the right of the surety to do so.24 So, the right of a 
surety on a note to set up the defense of usury to 
the note,*® and to file a bill in a court of equity to 
establish that defense,*® has been recognized even 
if the principal debtor should refuse to join in such 
defense or become a party to the bill. 


Agreement between principal and creditor purging 
contract of usury. If the contract was void origi- 
nally, a subsequent arrangement between the eredi- 
tor and the principal, purging it of usury, without 
the assent of the surety, cannot make the latter ha- 
ble.?* 


Usury in transaction to which surety was not 
party. There is authority for the view that in an ac- 
tion against a surety on an obligation which is free 


his risk was not increased. Dalton 
First Nat. Bank v. McEntire, 37 S.E. 
381, 112 Ga. 232. (8) The rule under 
the earlier statute that the surety 


483, 89 Ga. 385; 


35. Safford v. 


‘USURY 


34. Harrington v. Findley, 15 S.E. 
Huntington v. Westt 
erfield, 2 La.A. (Orleans) 405. 


Vail, 
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from usury the surety may not set up usury in other 
and separate transactions.?° 


Enforcing original debt. While, under certain cir- 
cumstances where an instrument is avoided for usu- 
ry, an action to enforce the original debt may be 
maintained against the debtor,®® such an action may 
not be maintained against a surety on a note void 
on its face for usury.*° 


[§ 341] (3) Guarantors.*: As a general rule a 
guarantor may take advantage of usury in the debt 
guaranteed*? and, if the debt or contract which is 
guaranteed is void for usury, the guaranty is also 
void.42 It has been broadly stated, however, that 
such is not the case where the guaranty is independ- 
ent of the original transaction and is either based 
on a new consideration*? or amounts to a novya- 
tion.t> Moreover, the view~has been taken that, 
while the guarantor may object to an excessive 
charge of interest,*® even though the primary debtor 
does not,*7 where the amount actually due from the 
debtor computed at a nonusurious rate of interest 
is greater than the amount of the guaranty the guar- 
antor may not complain.*® 


[§ 842] (4) Indorsers.4® As a general rule ac- 
commodation indorsers of usurious paper can set 
up usury in the consideration for such paper when- 
ever the maker could do so against the holder.®® A 
like rule has been recognized in respect of an in- 


void. Tiedemann vy. Ackerman, 16 
Hun 307. [aff 84 N.Y. 677]. 


44. Commercial Credit Co. v. Se- 


22 Ill. 326;|)mon, 33 F.(2d) 356. 


was discharged applied where the ap- 
parent principals in a note, as defend- 
ants, pleaded suretyship, and the con- 
flicting evidence authorized a finding 
in their favor that the note was usu- 
rious and that plaintiff in the action, 
the payee, intended to charge usury, 
and that defendants, when signing 
the note, were ignorant of the usury. 
Bank of Lumpkin Co. v. Justus, su- 
pra. (9) Surety was not discharged, 
however, where he knew of the usury 
in a note waiving homestead or ex- 
emption. Morris vy. Reed, 82 S.H. 314, 
14 Ga.App. 729. 


zo. Mount v. 
(Ky.) 617. 


30. Mount v. Tappey, supra. 


[a] Creditor’s claim exceeding 
surety’s liability.—It has been laid 
down broadly that usury in notes did 
not affect the surety where the claim 
of the creditor amounted to more 
than that for which the surety was 
bound, Gillen v. Kentucky Nat. 
Bank, 8 S.W. 193, 10 Ky.L. 97. 


31. Columbus First Nat. Bank v. 
ne ae 22 Ohio St. 492, 10 Am. 
Re tol, 


[a] Use of obligation without con- 
sent of surety.—The mere fact that 
the principal uses an obligation to.se- 
cure a usurious loan without the ex- 
press consent of the surety thereon is 
not, in the absence of other circum- 
stances showing fraud, such a misuse 
of the surety’s obligation as wholly 
to release him. Columbus First Nat. 
Bank v. Garlinghouse, 22 Ohio St. 492, 
10 Am.R. 751; Selser v. Brock, 3 Ohio 
St. 302. 

32. Selser v. Brock, 3 Ohio St. 302. 
And see‘cases supra note 26. 

33. Mitchell v. Cotten, 3 Fila. 134; 
ve Chioco v. Martinez, 45 Philippine 
56. 


Tappey, 7 Bush 


Morse v. Hovey, 9 Paige (N.Y.) 197. 
36. ¢Safford -v.) Vail? +22 Ui Us2e: 
Morse v. Hovey, 9 Paige (N.Y.) 197. 
37. Howard vy. Johnson, 18 S.E. 132, 
91 Ga. 319. 
38. Fielder v. Varner, 45 Ala. 429. 
_[a] Rule applied where the prin- 
cipal debtor, after the note on which 
the surety was sued had been given, 
gave to the creditor a mortgage to 
secure both such note and also the re- 
payment of usurious advances made 
at the time of, and subsequent to, the 
giving of such mortgage. Fielder v. 
Varner, 45 Ala. 429. ‘ 


39. See supra §§ 192, 193. 


eae Baker vy. Haralson, 1 Tenn.Cas. 


41. Cross references: 
Giving of uSurious note in payment of 


principal obligation as discharge of 
guarantor see Guaranty § 164. 


Guarantor for corporation which is 
not entitled to set up usury see in- 
fra § 348. 


Indorser see infra § 342. 
Surety see supra § 340. 


42. Commercial Credit Co. v. Se- 
mon, 33 F.(2d) 356; Congor v. Babbet, 
24 N.W. 569, 67 Iowa 13; Huntress v. 
Patten, 20 Me. 28; Heidenheimer vy. 
Mayer, 42. N.Y.Super. 506; Cole v. 
Savage, 10 Paige (N.Y.) 583. 


43. Tiedemann vy. Ackerman, 16 
Hun 307 [aff 84 N.Y. 677]; Henry v. 
Frye, 137 N.Y.S. 894, 78 Misc.-130. See 
Rosa v. Butterfield, 33 N.Y. 665 (rec- 
re tener: rule); and cases supra note 
4 


fa] Thus it has been held, in an 
action on a guaranty of a bond, se- 
cured by a mortgage, that since the 
promise of the principal to pay was 
void, that of the guarantor was also 


Commercial Credit Co. -v. Sev 
supra. : 

46. Royal Bank ‘of Canada v. Mc- 
Bride, 21 Sask.L. 417, [1927] 1 Dom. 
L.R. 909, [1927] 1 West.Wkly. 245. 
See Egbert v. National Bank, [1918] 
A.C. 9038, 42 Dom.L.R. 326 [1918] 3 
West.Wkly. 132 [dism appeal 11 Alta. 
L. 1, 33 Dom.L.R. 367. (where, how- 
ever, the guarantor was not wholly 
discharged). ' 

47. Royal Bank of Canada v. Mc- 
Bride, 21 Sask.L. 417, [1927] 1 Dom. 
L.R. 909, [1927] 1 West.Wkly. 245. 


48. Royal Bank of Canada v. Mc- 
Bride, supra. 

49. Cross references: 
Guarantors see supra § 341. 
Indorser for corporation which is not 

entigied to set up usury see infra § 
Sureties in general see supra § 340. 

50. U.S.—Levy v. Gadsby, 3 Cranch 
180, 2 L.Ed. 404. 

Ala.—Gray v. Brown, 22 Ala. 262. 
Von Gp v. Compton, 6 Rob. 


Me.—Loud v. Merrill, 45 Me. 516; 
wee v. Crabtree, 1 Me. 167, 10 Am. 


N.Y.—Lewis v. Barton, 12 N.E. 487, 
106 N.Y. 70; Bruck v. Lambeck, 118 
N.Y.S. 494, 63 Mise. 117. See Catlin 
v. Gunter, P11. NvY.* 368). 62"Am.Ds 113 
(apparently recognizing rule). 


Ohio.—Hayden y. Miller, 4 Ohio 
Dec. (Reprint) 201, 1 Clev.L.Rep. 114. 


Tenn.—Campbell v. Read, Mart. & 
NGs Sy 

Tex.—Connor vy. 
167. 

Va.—Ruckdeschall vy. Seibel, 101 S. 
E. 425, 126 Va. 359. 


Donnell, .55 Tex. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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dorser who becomes such as the representative of the 
lender for the purpose of facilitating the transac- 
tion.®1 
indorsement is made merely for the purpose of aid- 
ing an agent of the lender wrongfully to obtain a per- 
sonal profit which constitutes the alleged usury.°? 
It has been stated broadly that in respect of the de- 
fense of usury, the indorser of a note has no greater 
rights than the maker who is the borrower or 
debtor,®* and the right of one who has indorsed a 
note without recourse to set up usury has been de- 
nied.°# 

Estoppel. An estoppel in pais may be shown to 
defeat the defense of usury, when set up by an in- 
dorser as well as by the principal debtor,®® but the 
view has been taken that there was no estoppel where 
the creditor took an accommodation note with full 
knowledge that it was such notwithstanding the ac- 


USURY 


The rule is otherwise, however, where the 
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transaction that the note was business paper, was 
given for full consideration, and was not subject to 


the defense of want of consideration, usury, or oth- 
erwise.°° 


[§ 343] (5) Debts and Paper of Corporation to 
Which Defense of Usury Denied. In some of the 
earlier cases there was a tendency to hold that stat- 
utes forbidding corporations to interpose the de- 
fense of usury®’ imposed merely a personal disabil- 
ity upon the corporate borrower but left individual 
sureties, indorsers, and guarantors free to take ad- 
vantage of any usury that might exisf in the loan.>§ 
It is now generally recognized, however, that these 
statutes go to the validity of the contract itself, 
rendering it legal irrespective of the rate of inter- 
est;°° hence such loans are enforceable against 
natural persons collaterally liable therefor as well as 
against the corporate borrowers.®° As, for example, 


commodation indorser certified at the time of the 


See Wilks v. Brummer, 13 
178 (apparently recognizing rule). ' 


fa] Accommodation indorser and 
alter ego for maker.—One who obtain- 
ed a loan for another and indorsed a 
note given by such other payable to 
him, and gave it to the lender, had 
the right to set up the defense of 
usury, being a party to the transac- 
tion, both in the capacity as alter ego 
for the maker, and also as accom- 
modation indorser for his benefit. Sil- 
verman vy. Bernstein, 191 N.Y.S. 192. 


[b] Accommodation indorser of 
note in which corporation is accom- 
modation maker is not, it has been 
held, prevented from setting up usury 
in the contract between the lender 
and the accommodated party, because 
of a statute prohibiting corporations 
from interposing usury as a defense. 
Strong v. New York Laundry Mfg. 
Co., 37 N.Y.Super. 279. 


[ce] ‘In Connecticut (1) the general 
rule has been recognized. Gruber v. 
Friedman, 127 A. 907, 102 Conn. 34; 
Contino v. Turello, 126 A. 725, 101 
Conn. 555. (2) The rule has been ap- 
plied in the case of an accommodation 
indorser within the provision of the 
Uniform Negotiable Instruments Act 
§ 29 (Gen. St. [1918] § 4387), that an 
“accommodation party is one who has 
signed the instrument as . . in- 
dorser, without receiving value there- 
for, and for the purpose of lending 
his name to some other person.” Gru- 
ber v. Friedman, supra. (3) An action 
by the payee against an accommoda- 
tion indorser for the full amount of 
the note given for the loan of a much 
smaller sum was an action arising 
out of the negotiation of a loan pro- 
hibited by Gen. St. (1918) § 4798, and 
hence was an action prohibited by § 
4802. Contino vy. Turello, supra. (4) 
In an earlier case, in which defend- 
ant indorser had set up the claim that 
he was an accommodation indorser 
and the defense of usury in the agree- 
ment between the maker and the 
payee, it was laid down in general 
terms that an indorser on a promis- 
sory note cannot defend on the ground 
that the agreement between the maker 
and the payee was usurious, because 
such indorser was not a party to the 
alleged usurious agreement and could 
not be injured thereby, since the de- 
fense of usury was optional only to 
the oppressed debtor. Baggish v. Of- 
fengand, 116 A. 614, 97 Conn. 312. 
(5) In a subsequent appeal in the 
last-mentioned case, it was held that 
a special defense that defendant was 
an accommodation indorser and that 
the agreement between plaintiff payee 
and the maker of the note was usuri- 


S.C.L.} ous could not be sustained where it 


was not alleged in the special defense, 
and it did not appear as a fact that 
such defendant was a party to such 
agreement and could be injured there- 
by, and where it did not appear that 
he failed to prove that he was an ac- 
commodation maker. Baggish v. Of- 
fengand, 122 A. 790, 99 Conn. 683. (6) 
In commenting on the above general 
statement in Baggish v. Offengand, 
116 A. 614, 97 Conn. 312, the supreme 
court has said: “This statement is 
made upon the facts before the court 
in that action, which showed that the 
usurious agreement was between the 
maker and payee to which the in- 
dorser was not a party and as a re- 
sult of which no facts appeared which 
showed that the indorser could have 
been injured by the usurious agree- 
ment, since he indorsed the note with- 
out knowledge of its usurious char- 
acter. The principle there announced 
had reference to an indorser who is 
not an accommodation indorser and 
indorses without knowledge of the 
usury. A reference to the facts in 
this record, and particularly to the 
record upon the second appeal report- 
ed in Baggish v. Offengand, 122 <A. 
790, 99 Conn. 6838, 686, will disclose 
this to have béen the situation. The 
issue in the instant Case concerning 
an accommodation indorser makes. it 
unnecessary for us to review, as the 
defendant insists that we shall, the 
principle quoted and appliéd to an in- 
dorser upon consideration.” Contino 
v. unre 126 A. 725, 728,°101 Conn. 
555. < 

[d] In Georgia (1) in a case de- 
cided in 1916, the view was taken that 
accommodation indorsers on a note in 
which there was a waiver of: home- 
stead and concealed usury, being 
merely sureties, would be discharged 
from liability on the note because of 
their increased risk. Vaughan v. 
Farmers’.& Merchants’ Bank, 90 S.E. 
478, 146 Ga. 51. See Morris v. Reed, 
82 S.E. 314, 14 Ga.App. 729 (apparent- 
ly recognizing rule). (2) If, however, 
they knew of the usury, they would 
not escape all liability (Vaughan vy. 
Farmers’ & Merchants’ Bank, supra. 
See Morris v. Reed, supra [indorsers 
could not avoid liability]) (3) but 
would be relieved of usury upon a 
proper plea (Vaughan v. Farmers’ & 
Merchants’ Bank, supra). (4) It has 
been held, however, that, under the 
applicable statutes after the enact- 
ment of L. (1916) p 48, repealing Code 
(1910) § 38442, invalidating titles 
which passed uhden usurious com- 
tracts, an accommodation indorseér of 
a note which contains a waiver of 
homestead, is not discharged although 


a surety,® or a guarantor.®? 


So, while there is au- 


the usury was concealed from such 

indorser. Laing vy. Hinesville Bank, 

120 S.E. 799, 31 Ga.App. 416. (5) See 

also supra § 340 note 28 [ar]. 
Accommodation: 

Maker of note see supra § 339. 


Paper in general see Bills and Notes 
§§ 397-456. 


51. Ladd v. Ardmore State Bank, 
143 P. 170, 43 Okl. 502. See Cooper v. 
Gilbert, 40 F.(2d) 260 (apparently rec- 
ognizing rule). 

52. Cooper v. Gilbert, supra. 

53. Staples v. Nott, 11 N.Y.S. 924 
[aff 28 N.E. 515, 128 N.Y. 403]. 


54 Standard Motors Finance Co. v. 
Mitchell Auto Co., 293 S.W. 1026, 173 
ATK. SPO iO MacA. Linkten Sik. 


55. Mason v. Anthony, 3 Abb.Dec. 
(N.Y.) 207, 3 Keyes 609, 3: Transcr.A. 
255, 35 How.Pr. 477; Odell v. Cook, 18 
S.C.L. 59, 


56. Lewis v. Barton, 12 N.E. 437, 
106 N.Y. 70. 


57. Statutory prohibition against 
defense of usury by corporation in 
general see supra §§ 214-216. . 

58. Market Bank v. Smith, 16 F. 
Cas. No. 9,090 (New York statute); 
Hungerford’s Bank v. Dodge, 30 Barb. 
(N.Y.) 626, 10 Abb.Pr. 24, 19 How.Pr. 
39 [rev 9 Abb.Pr. 124]; Bock v. Lau- 
man, 24 Pa. 435 (New York statute). 


59. See supra § 214. 


€6. Stewart v. Bramhall, 74 N.Y. 
85 Laff 11 Hun 139]; Rosa vy. Butter- 
field, 33 N.Y. 665; Smith v. Isle of 
Wight Co., 3 N.Y.S. 300, 50 Hun 605; 
New York First Nat. Bank v. Morris, 
1 Hun (N.Y.) 680, 4 Thomps.&C. 182; 
De Roe v. Smith, 1 Hun (N.Y.) 607, 4 
Thomps.&C. 690, addenda; Smith vy. 
Alvord, 63 Barb. (N.Y.) 415; Ludding- 
ton v. Kirk, 37 N.Y.S. 1141, 16 Misc. 
301 Laff 39 N.Y.S. 419, 17 Mise. 129]. 


Gl. In re International Raw Ma- 
terial Corporation, 22 F.(2d) 920 (New 
York statute); Tennant v. Joerns, 160 
N.E. 160, 829 Ill. 84; Bramhall v. At- 
lantic Nat. Bank, 36 N.J.Law 243 (New 
York statute); Freese v. Brownell, 35 
N.J.Law 285, 10 Am.R. 239 (New York 
statute); Stewart v. Bramhall, 74 
N.Y. 85 [aff 11 Hun 139]. See Burket 
v. Ures Consolidated Mining Co., 184 
Ill.App. 491. : 


62. Tennant v. Joerns, 160 N.E. 160, 
329 Ill. 34; Bramhall v. Atlantic Nat. 
Bank, 36 N.J.Law 243 (New York staft- 
ute); Salvin v. Myles Realty Co., 124 
N.H. 94, 227 N.Y. 51, 6 A.L.R. 581; Une 
ion Estates Co. v. Adlon Const. Co., 
UL Ge NB. 984.52 Zils Ne You Loo, eto) CALaeReS 
363; Stewart v. Bramhall, 74 N.Y. 85 
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thority to the contrary,*? it has been laid down in 
general terms that where a corporation may not set 
up usury, indorsers of its paper,®* including an ac- 
commodation indorser,®> may not do so. So also, an 
accommodation maker may not set up usury.°® The 
determination as to whether the statutory denial of 
the defense of usury to a corporation may be ex- 
tended by implication, so as to deny such defense to 
an individual who is a comaker, with the corporation, 
of a note, is to be determined by the nature and char- 
acter of that individual’s obligation under the note 
and the circumstances under which he assumed the 
obligation;°? and such comaker may not set up usu- 
ry where it appears that the usury of which such 
comaker seeks to avail himself is not usury practiced 
upon himself but usury practiced on the corpora- 
tion.®§ 


[§ 344] i. Volunteers and Persons Who Mort- 
gage Property or Whose Property Is Pledged for 
Debts of Others.°® The view has been taken that 
one who volunteers to pay another’s note is not a 
stranger, but so far as the circumstances of payment 
are concerned stands practically in the shoes of the 
maker’® and is as much entitled as the maker to 
interpose the defense of usury.*1 The view has been 
taken that one who mortgages his property to secure 
the debt of another becomes one on whom the bur- 
den of the debt falls and is not, therefore, such a 
stranger to the transaction as to be prevented from 
availing himself of usury in the debt,’? and a like 
rule has been recognized in permitting a wife to set 


[aff 11 Hun 139]; Rosa v. Butterfield, 
338 N.Y. 665. 


[a] Stcckholder as guarantor.— 66. 


USURY 


to such indorser. 
hall; 74 N.Ya85 Laff 11 Hun 139]. 


Rockmore v. Epstein, 217 N.Y. 


[§§ 343-344 


up usury in a suit to foreclose a mortgage given by 
herself and her husband, which covers their home- 
stead, although the wife did not sign the note which 
is secured by.the mortgage.7* 


Pledge to secure usurious loans. In some ee 
tions, by virtue of a statute rendering invalid a 
pledge to secure a usurious debt, the owner of a 
promissory note which has wrongfully been pledged 
by another as security for a usurious loan made by 
the pledgee to such other may recover the note from 
the pledgee,’* and the maker of a note pledged by 
the payee as security for a usurious loan by the 
pledgee to such payee may set up the usury as a de- 
fense to an action by the pledgee to enforce payment 
of the note.7> The owner of bonds who delivers them 
to and authorizes a bondholders’ committee to pledge 
such securities as security for a loan with the under- 
standing that such owner shall not be personally lia- 
ble on the loan contract may not, however, rccover 
in equity such securities because of the usurious 
character of the loan.7® A statutory provision which 
forbids a corporation to set up the defense of usu- 
ry‘? prevents the owner of securities from attacking 
a pledge of such securities to secure a loan to a cor- 
poration to which such owner has forwarded them for 
collection, on the alleged ground that such loan was 
made under an agreement by such cornoration to pay 
a rate of interest in excess of the legal rate.7§ 


Extent of recovery. Where a note has been re- 
duced to judgment, and the amount recovered is no 
greater than what might have been recovered under 


the note itself as the alleged owner 
thereof by virtue of its having cred- 
ited the amount thereof with interest 


Stewart v. Bram- 


Where a loan was made to a corpora- 
tion as primary debtor, and the own- 
er of substantially all its stock, hav- 
ing guaranteed to pay the loan if the 
corporation did not, was a secondary 
debtor, since the corporation could 
not interpose a defense of usury under 
Gen. Bus. L. § 374, such stockholder 
stood in no better position than the 
corporation. Salvin v. Myles Realty 
Con 24 NIB 94,) 227 °N. Vb, (60A. aR. 
581. 

63. Stocker v. Leonard Machinery 
& Tool Co., 231 Ill.App. 206 (where 
forfeiture of all interest under the II- 
linois statute was involved). 


64. Hubbard v. Tod, 19 S.Ct. 14, 171 
U.S. 574, 43 L.Ed. 246 (New York stat- 
ute); Lane v. Watson, 17 A. 117, 51 
N.J.Law. 186, 52 N.J.Law 550, 20 A. 
894, 10 L.R.A. 784 (New York stat- 
ute); Union Nat. Bank v. Wheeler, 60 
N.Y. 612 mem [aff 36 N.Y.Super. 536, 
and aft, 96 U.S. 268, 24 LiEd. 833]; 
Ludington v. Kirk, 39 N.Y.S. 419, 17 
Misc. 129. 

65. Bramhall v. Atlantic Nat. 
Bank, 36 N.J.Law 243 (New York stat- 
ute); Stewart v. Bramhall, 74 N.Y. 85 
[aff 11 Hun 139]; Weinreb Ne Coleman 
Stable Co., 127 N.Y.S. 343, 70 Mise! 
535. See Union Nat. Bank v. Wheel- 
er, 60 N.Y. 612 [aff 36 N.Y.Super. 536 
and aff 96 U.S. 268, 24 L.Ed. 833]; 
Ludington v. Kirk, 39 N.Y.S. ALOL 7 
Misc. 129 (in both cases the right to 
set up usury, was denied). 


[a] Effect of agreement between 
lender and indorser.—The fact that a 
note by a corporation is discounted 
under an arrangement between a lend- 
er and an accommodation indorser, 
that the former will discount the note 
if the latter will indorse it does not 
make the defense of usury available 


S. 76, 127 Misc. 526. 


{a] RBule applied in respect of a 
person who was an accommodation 


maker within the meaning of the Ne-. 


gotiable Instruments Law § 55 (Uni- 
form Negotiable Instruments Act § 
29). Rockmore v. Epstein, 217 N.Y. 
S$.) 763) 127 Mise: 52.6, 


67. Rockmore v. Epstein, supra. 

68. Rockmore v. Epstein, supra. 

69. Conditions precedent to relief 
and doing equity see infra §§ 370-372. 


70. Levy v. Hallager, 197 N.Y.S. 
257, 119 Misc. 694. 


Accommodation parties in general 
see supra §§ 339, 342. 


Persons collaterally liable on usuri- 
cus obligations in general see infra §§ 
339-343. 

71. Levy v. Hallager, 
257, 119 Mise. 694. 

[a] Thus such a volunteer can 
raise the defense of usury in an action 
on a check given by him in payment 
of the note. Levy v. Hallager, 197 N. 
Y,S. 257, 119 Misc. 695. 


72. Jones v. Bryan, 
53 Ind.App. 550 


197 N:Y-S. 


102 N.E. 158, 


73. Lyon v. Welch, 20 Iowa 578. 
74. Keim v. Vette, 67 S.W. 2238, 167 
Mo. 402. 


Invalidity of pledge to secure usuri- 
ous loan in general see supra § 198. 


75. Central Missouri Trust Co. v. 
Smith, 247 S.W. 241, 213 Mo.App. 106. 


[a] Right of estate of maker.— 
The estate of the maker of a note 
pledged to a bank by the payee to se- 
cure a note tainted with usury can 
attack the pledgee’s title on the 
ground of usury in the bank’s suit on 


on the principal note after serving the 
notice required by’ Rev. St. (1919) § 
185 on the executrix and filing its de- 
mand in the probate court. Central 
Missouri Trust Co. v. Smith, 247 Spable 
241, 2183 Mo.App. 106. 


[b] Attempt to foreclose pledge, 
mede by the pledgee, after an action to 
enforce the note had been commenced 
by the pledgee did not affect the rule. 
Central Missouri Trust Co.’v. Smith, 
247 S.W. 241, 213 Mo.App. 106. 


[c] Where action was commenced 
while pledgee held merely as pledgee 
amd not as owner there was no right 
to recover as the cause of action was 
not then in the pledgee. Central Mis- 
souri Trust Co. v. Smith, 247 S.W. 241, 
213 Mo.App. 106. 


76. St. Paul Fire & Marine Ins. 


“Cor Vane nee Trust.Co.,, CMo.) 222 


S.W 


[a] Reason for rule.—‘‘They 
turned over these securities with the 
express understanding that they 
would be pledged, and the further ex- 
press understanding that they must 
not be made liable in any contract of 
pledge. This contract of pledge is 
one solely between the bondholders’ 
committee and the trust company, and 
these plaintiffs are in no position to 
urge usury. They cut off their own 
privity to the contract as success- 
fully as it could be done, by the bond- 
holders’ agreement. By that contract 
the matter passed beyond their con- 
trol as to future contracts. The pow- 
ers of the committee were plenary.” 
St. Paul Fire & Marine Ins. Co. v. 
poe as Trust Co., (Mo.) 222 S.W. 


77. Generally see supra §§ 214-216. 
78. State Bank of Ohio v. Hoge, 35 
INDY 6b: 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the laws of the state, even if the contract had been - 


usurious, the question of usury in the original trans- 
action cannot be raised by one who is proceeded 
against in respect of collateral security given for 
such note.79 


[§ 345] j. Third Person Assuming Payment of 
Usurious Debts.*° Usually a third person who, for a 
valuable consideration, has assumed payment of a 
usurious debt cannot set up usury; he is not. con- 
cerned with the original consideration for the debt,®! 
and it is presumed that the consideration passing 
from the debtor to the party undertaking to pay is 
adequate to sustain the undertaking.s? The rule, 
however, does not apply where the person assuming 
payment of the debt reserves the right to contest its 
validity,** where the amount justly due is left open 
for adjustment,** or where a person without consid- 
eration gives to the creditor such person’s bond se- 
cured by a mortgage executed in lieu of a usurious 
bond and mortgage given by the original debtor.8® 
So also, the rule does not apply where, with the con- 
sent of all parties concerned, the person who as- 
sumes the obligation is merely substituted for the 
original debtor or obligor.8* Where a third person, 
at the request of a debtor, gives his bond to the cred- 
itor ‘in partial discharge of the indebtedness which 
is tainted with usury and the debtor gives a deed 


79. Black v. Reno, 59 F. 917. 
80. Cross references: 


USURY 


other defense and avoid the debt, the 
effect would be to permit him to re- [a] 
tain the money, or consideration given 
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of trust to secure such third person, in a suit to re- 
strain a sale under the deed of trust, sought by such 
third person in order to pay his bond to the creditor, 
the propriety of preventing the creditor who is be- 
fore the court from enforcing the bond until the 
amount of the usurious payments is ascertained has 
been recognized.8? 


[§ 346] k. Debtor or Obligor of Borrower or 
Debtor Whose Debt Is Usurious. The right of a per- 
son holding property of,°* or owing money to,®® a 
borrower or debtor, to attack the obligation or debt 
owing by the latter has been denied in certain cases. 
So also, the right of a person who has given a chattel 
mortgage to set up usury in a loan made to the mort- 
gagee, as security for which such mortgagee has 
transferred such chattel mortgage to the lender, as 
a defense to an action by such lender to enforce 
rights under the mortgage has been denied.®° 


[§ 347] 1. Cestui Que Trust and Trustee. The 
right of a trustee who has made a usurious mortgage 
on behalf of his cestui que trust to set up usury has 
been recognized.®! So, also, where a trustee bor- 
rows money on behalf of himself and his benefici- 
aries he may plead usury as a defense for the benefit 
of himself and the beneficiaries,®? and, under a stat- 
utory provision that any person having a legal or 
equitable interest in the estate of the borrower may 


88. See case infra this note. 


é In Georgia, in an action by the 
assignee of a warehouse receipt 


Agreement to assume, secure, or pay 
usurious debt in general see supra 
§ 205. 


Assumption of payment by purchaser 
or grantee of property subject to 
usurious encumbrance see supra § 
328. 

In transactions with building and 
loan associations see Building and 
Loan Associations § 110. 

Purging debt of usury by renewal of 
usurious obligation or substituting 
security see supra §§ 224-229. 


81. Ala.—Sneakman vy. Oaks, 11 So. 
836, 97 Ala. 503. 


Ark.—Farmers’, etce., Sav. Co. v. 
Bazore, 54 S.W. 339, 6/ Ark. 252; Ten- 
ny v. Porter, 33 S.W. 211, 61 Ark. 329; 
Pickett v. Merchants’ Nat. Bank, 32 
Ark. 346. ‘ 


Ill.—Boylston v. Bain, 90 Ill. 283. 


Iowa.—Martin v. Harper, 186 N.W. 
897, 193 Iowa 259; Drake v. Lowry, 
14 Iowa 125. 


Mich.—Barney vy. Tontine Surety 
Co., 91 N.W. 140, 181 Mich. 192. 


N.Y.—Vickery v. Dickson, 35 Barb. 
96. 


Tex.—Vaughn v. Mutual Bldg. As- 
soc., (Civ.App.) 36 S.W. 1013. 


W.Va.—Smith v. McMillan, 33 S.E. 
283, 46 W.Va. 577. 


See Chas. S. Riley & Co. v. W. T. 
Sears & Co., 70 S.E. 997, 154 N.C. 509 
(apparently recognizing rule). 


[a] Reason for rule—‘When a 
third party assumes the payment of 
a usurious debt, and gives the credi- 
tor an assurance of payment, he can 
neither dispute with the creditor, the 
validity of the debt, nor the amount 
due, because, at the time of making 
the contract to pay, the validity of 
the debt is conceded, and the amount 
to be paid ascertained; . . . in 
effect, he has received from the debtor 
money with which to pay his creditor, 
and, if permitted to plead usury or 
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by the debtor with which to make pay- 
ment; clearly he should not be per- 
mitted to do this.” Pickett v. Mer- 
Ge OO Bank of Memphis, 32 Ark. 


[b] Surety assuming payment of 
princip2al’s debt.—(i) A surety who, 
on settlement with his principal, takes 
up a note of the principal by giving 
his own note cannot plead usury in- 
fecting the old note as a defense to an 
action on his new note. Boylston v. 
Bain, 90 Ill. 283. (2) So, a partner 
who, on dissolution of the partner- 
shin. assumed and agreed to pay a 
promissory note which was the pri- 
mary note which was the primary 
obligation of the other partner and 
which the partner who assumed the 
debt signed as surety, as part of the 
consideration for the transfer of the 
partnership business to such assum- 
ing partner, may not take advantage 
of usury in the contract between the 
primary debtor and the lender. Pe- 
gram v. M'ser, 176 Ill.App. 352. 

[ec] Where new company, as prin- 
cipal, and stockholder, as surety, pur- 
Suant to transactions between old 
companies and a lender to them, 
agreed to pay the indebtedness of the 
old companies to the lender, the new 
company and its stockholder, as 
against the lender, were not entitled 
to plead usury as to transactions be- 
tween the lender and the old dis- 
solved corporations. Sugg v. Smith, 
(Tex.Civ.App.) 205 S.W. 363. 

82. Pickett v. Merchants’ 
Bank of Memphis, supra. 

83. Pickett v. Merchants’ 
Bank of Memphis, supra. 

84 Pickett v. Merchants’ Nat. 
Bank of Memphis, supra. 

85. Vickery v.-Dickson, 35 Barb. 
(N.Y.) 96. 

86. Chas. S. Riley & Co. v. W. T. 
Sears & Co., 70 S.E. 997, 154 N.C. 509. 


87. Cabaness v. Matthews, 2 Gratt. 
(438 Va.) 325. 


Nat. 


Nat. 


against the warehouseman for con- 
version, the warehouseman could not 
set up that the assignment of the re- 
ceipt was void, under Code § 2057f, 
[since repealed by L (1916) p 48], 
making void “all titles to property 
made as a part of an usurious con- 
tract,” although such assignment was 
made to secure a usurious note, as 
that defense was open only to the 
assignor and those claiming under 
him. Zellner v. Mobley. 11 S.E. 402, 
84 Ga. 746, 20 Am.S.R. 390. 


89. Western Union Tel. Co. v. 
Ryan, 55 S.E. 21, 126 Ga. 191; Wabash 
R. Co. v. Dougan, 41 Ill.App. 543 [aff 
31_N.E. 594, 142 Ill. 248, 34 Am.S.R. 
74]; Thompson v. Interborough Rap- 
id Transit Co., 96 N.Y.S. 416, 49 Misc. 
102; Union Credit, etc., Co. v. Union 
Stockyard, ete., Co., 92 N.Y.S. 269, 46 
Misc. 431. 


[a] Garnishee.—The defense of 
usury 1s not available to the employ- 
er of the maker of a note who is 
served as garnishee in a suit thereon. 
Wabash R. Co. v. Dougan, 41 Ill. App. 
543 [aff 31 N.E. 594, 142 Il. 248, 34 
Am.S.R. 74]. 


{b] Usurious assignment of wages 
or salary.—(1) The person owing sal- 
ary assigned to secure a usurious debt 
cannot plead usury in defense of an 
action by the assignee. Western Un- 
ion Tel. Co. v. Ryan, 55 S.E. 21, 126 Ga. 
191. (2) So, an employer sued for 
wages assigned to plaintiff as security 
for certain notes cannot defend on 
the ground that the notes are usuri- 
ous. Thompson v. Interborough Rap- 
id Transit Co., 96 N.Y.S. 416, 49 Misc. 
102; Union Credit, ete., Co. v. Union 
Stockyard, etc., Co., 92 N.Y.S. 269, 46 
Misc. 431. 


90. Zimmerman y. Boyd, 275 P. 509, 
97 Cal.App. 406. 


91. Wagnon v. Pease, 30 S.E. 895, 
104 Ga. 417. 


92. Earle v. Owings, 51 S.B. 98 
S.C. 362. : eS 
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plead the benefit of provisions of the usury laws, a 
cestui que trust may plead usury affecting a mortgage 
on the trust property given by the trustee.?* On the 
‘other hand, the right of the beneficiary of a trust in 
real property, created by a voluntary conveyance 
after the grantor had given a mortgage, to claim the 
benefit of alleged usury in the mortgage debt has 
been denied.°* Where a court of equity, in charge of 
a trust estate, executes, through receivers, a mort- 
gage on lands of the estate, the cestui que trust may 
not interpose alleged usury as a defense to a proceed. 
ing to enforce the mortgage.®® 


{§ 348] m. One of Several Beneficiaries of Trust 
Deed. A creditor who is one of several creditors of 
the grantor of a deed given as security for the debts 
due to such creditors from such grantor may not set 
up the usurious character of the debt due to another 
of the creditors whose debt is so secured.®® So the 
holder of one of several notes secured by a deed of 
trust cannot avail himself of alleged usury in the as- 
signment of another of such notes so as to postpone 
the lien of such other note where such other note is 
not itself tainted with usury.?* 


[§ 349] n. Officers and Stockholders of Corpora- 
tion.°’ While, under certain circumstances, a stock- 
holder may not set up a claim of usury affecting a 
mortgage given by the corporation,®® where a usuri- 
ous loan was made to officers of a corporation for 
the benefit of the corporation, and another officer 
and stockholder signs a renewal note, which is usuri- 
ous,! such officer and stockholder is privy to the en- 
tire transaction and is entitled to defend on the 
ground of usury.’ 


Defense of usury denied to corporation. The own- 
er of a corporation which, by statute, may not set 
up usury in respect of a mortgage given by it, may 
not set up such usury® since the corporate existence 
and identity are distinct from the existence and iden- 
tity of the owner.* 


93. Cunningham v. Cunningham, 5, 


USURY 


Rights of judgment or attaching 
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[§ 350] 0. Officers Holding Property under Legal 
Process. If a judgment or attaching creditor may 
set up usury in a prior lien on the debtor’s property,°® 
the sheriff levying upon such encumbered property 
is allowed to plead usury in defense of an action by 
a prior encumbrancer.® 


[§ 351] p. Person Collecting Usurious Debt. The 
right of a collection agent sued for funds collected 
to set up usury in the debts collected by him has 
been denied.* 


[§ 352] 3. Usurious Transfer of Valid Contract 
or Instrument.’ In accordance with the general prin- 
ciple heretofore discussed that a contract or instru- 
ment valid in its inception cannot be rendered in- 
valid by subsequent usurious dealings therewith,° 
the rule generally obtains that a person liable on 
such contract or instrument cannot take advantage 
of the fact that the person who seeks to enforce it 
holds it under a usurious assignment or transfer 
from one in whose hands it was valid and enforce- 
able.1° Thus it has been laid down that the obli- 
gor in a bond or other writing under seal may not 
take advantage of usury exacted by the assignee of 
such instrument from the assignor.*? So also, a bor- 
rower may not avoid liability to the assignee of the 
lender for the amount borrowed merely because such 
assignee exacted an excessive discount from the 
lender on taking the assignment.*? Likewise, the 
usurious assignment by the holder of a valid mort- 
gage is not available to the mortgagor in a suit to 
foreclose the mortgage** and the purchaser of prop- 
erty subject to a mortgage may not avail himself 
of the fact that after the purchase the holder of the 
bond and mortgage sold and assigned them at a less 
amount than that for which they are security.1+ 


Transfer as collateral security. Where the mort- 
gagee in a valid chattel mortgage transfers such 
mortgage as security for a usurious loan to him, the 
mortgagor cannot set up such usury as a defense to 


usurious loan, notwithstanding Code 


62 S.E. 845, 81 S.C. 506. 
94. Cain v. Gimon, 36 Ala. 168. 


95. Burroughs v. Gaither, 7 A. 243, 
66. Md. 171. 


96. Adams v. Robertson, 37 Ill. 45. 


97. Campbell vy. Johnson, 4 Dana 
(Ky.) 177. 

98. As surety or guarantor for cor- 
poration see supra §§ 340, 343. 

99. Rospigliosi v. Glenallen Mining 
Cor, 252 PP. 276, 69 Utah 41. 

[a] Thus, where a mortgagor cor- 
poration did not know that some 
stockholders were to give a stock bo- 
nus to the mortgagee, and refused to 
set up the defense of usury, stockhold- 
ers who parted with nothing could 
not successfully claim that the trans- 
action was usurious. .Rospigliosi v. 
Glenallen Mining Co., 252 P. 276, 69 
Utah 41. 

1. Effect of renewal in general see 
supra §§ 196, 222-229. 

2. Richardson v. Foster, 170 P. 321, 
100 Wash. 57. 

3. Miller v. Reid, 220 N.W. 748, 243 
Mich. 694. 

Statutes forbidding corporations to 
set up usury in general see supra §8§ 
214-216. 

4. Miller v. Reid, 220 
243 Mich, 694. 


N.W. 748, 


greaites in general see infra §§ 337, 


6. Stein v. Swensen, 46 N.W. 360, 
44 Minn. 218; Dix v. Van Wyck, 2 Hill 
CN.Ye) 522. 

[a] Particular actions.—(1) In an 
action of replevin by a mortgagor of 
chattels against a judgment and ex- 
ecution creditor of the mortgagor who 
took the chattels under his execution, 
defendant may show that the mort- 


gage was void for usury. Carow v. 
Kelly, 59 Barb. (N.Y.) 239; Dix v. Van 
Wyck, 2 Hill (N.Y.)' 522. (2) A like 


rule was applied in an action against 
the sheriff for unlawfully taking and 
detaining the property in question. 
Carow v. Kelly, 59 Barb. (N.Y.) 239. 


7 Vette v. Geist, 55 S:W. 871, 155 
Mo. 27. 


8. Right of transferee of usurious 
contract or instrument to enforce see 
infra §§ 355-363. 

9. See supra §§ 63, 202. 


10. See cases infra this note; 
notes 11-138. 

fa] In Georgia it has been held 
that a warehouseman could not suc- 
cessfully set up usury as a defense 
in an action for conversion of certain 
property for which he had issued a 
warehouse receipt, brought by a per- 
son-.to whom the holder of such re- 
ceipt had pledged it as security for a 


and 


§ 2057f, [since repealed by L. (1916) 

p 48], that all titles to property made 

as part of a usurious contract or to 

evade the laws against usury are void. . 
Zellner v. Mobley, 11 S.E. 402, 84 Ga. 

746, 20 Am.S.R. 390. 


Effect of usurious transfer by hold- 
er of paper on obligations of prior 
parties see supra §§ 83-87. 


Ais Littell vy. Hord, Hard. (Ky.) 


12. Oneida Bank y. Ontario Bank, 
21 N.Y. 490. 


[a] Rule applied where a bank was 
a borrower and gave drafts to the 
lender, which drafts, it was assumed, 
were invalid because given in contra- 
vention of a statutory provision, and 
the court treated a subsequent dis- 
counting and transfer or the drafts by 
the lender to another bank as an as- 
Signment of the claim to such other 
bank which purported to discount the 
drafts at a rate in excess of that fixed 
by statute. Oneida Bank y. Ontario 
Bank, 21 N.Y. 490. 


13. Thomson vy. Koch, 113 P. 1110, 
62 Wash. 438 (an instrument, which 
was secured by the mortgage and 
which the court assumed to be com- 
mercial paper for the purpose of this 
point, was also assigned). 

14. Lovett vy. Dimond, 4 Edw. (N. 
Y.)) 22: : 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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an action to enforce the mortgage,1® and where a 
bond and mortgage are assigned by the mortgagee as 
collateral security for a usurious note given by him, 
the mortgagor cannot set up usury as a defense,!® 
or claim a credit for usurious payments on the note," 
in a suit by the assignee to foreclose the mortgage. 
It has also been held that the maker of a promissory 
note cannot set up usury in the transfer thereof by 
_ the payee as collateral security.!8 There is, however, 

authority for the position that when the transferee 
holds a note sued upon merely as collateral security 
for a debt of the transferor void for usury, the mak- 
er of the note may show the invalidity of the pledge 
to defeat plaintiff’s right of action.19 


[§ 353] 4. Right of Third Person To Recover, Set 
Off, or Require Application of, Usury Paid.2° While 
the rule that the right to take advantage of the exist- 

ence of usury is personal to the borrower or original 

debtor?! has been recognized in determining whether 
a person other than the borrower or debtor may 
maintain an action to recover usury paid2? or other- 
wise claim the benefit of such payment,” a statu- 
tory provision permitting the recovery of usury paid 
has been so construed as not to confine the right to 
recover excessive interest on a usurious loan to the 
borrower alone.** So it has been held that one who 
mortgages his property to secure the debt of another 
becomes one on whom the burden of the debt falls 
and is not, therefore, such a gtranger to the transac- 
tion as to be prevented from recouping against the 
debt the amount of interest paid in excess of the 
legal rate.?5 


Persons claiming under deceased debtor. or bor- 
rower. The right of the personal representative of 
a deceased debtor to maintain an action to recover 
usury paid has been recognized. So, where usury 
on a debt of a deceased testator is paid out of his 
estate, the right to recover back such usury is in his 
executors as such”? and not as individuals.?§ It has 


been held that the wife of a deceased debtor, who | 


by statute takes a portion of her deceased husband’s 


15. Zimmerman v. Boyd, 275 P. 509, 
97 Cal.App. 406. 


USURY 


ey on other grounds 15 Abb.Pr.N.S. 
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estate, becomes a privy with him so as to permit. 
her to recoup against his debts interest paid in ex- 
cess of the legal rate.2® The sole heir at law of a 
deceased borrower who pays the debt in order to free 
his inheritance from an apparent encumbrance cre- 
ated by the borrower to secure a usurious loan may 
recover back the usury so paid.?° 


Assignee of borrower or debtor in general. In 
some jurisdictions the view is taken that a claim 
for usury paid is assignable®! so as to give the as- 
signee the right to maintain an action to recover such 
usury,°?? to set off such usury by way of counterclaim 
in a suit to foreclose the usurious mortgage involv- 
ed,** or to set off the assigned claim for usury in an 
action by the usurer to recover an independent debt 
due from the assignee.®4 


Assignee of partnership account. Where, on dis- 
solution and settlement of a partnership, a partner- 
ship account with a bank, together with all charges 
except: as stated, is transferred and assigned to one 
of the partners, such partner is entitled to recover 
the amount of usurious charges made by the bank 
which are not within the exception.*® 


Assignee for creditors and purchaser from such 
assignee. The right of an assignee for the benefit of 
creditors of a mortgagor to avail himself of usury 
retained by the mortgagee has been recognized.*® 
In the case, however, of an assignment. by a debtor of 
part of his property with directions to pay the debts 
due the assignees and to apply the balance as the 
debtor might direct, the right of the assignees to 
recover usury paid by them on one of the debts has 
been denied on the ground that the right to recover 
is in the debtor.?7 The right of a purchaser from 
an assignee for the benefit of, creditors to compel the 
return of usurious payments made by the assignee 
has apparently been recognized.*8 


Assignee or trustee in bankruptcy. The right of 
the assignee in bankruptcy of the debtor to recover 
usury paid has been recognized.*® The right of a 
trustee in bankruptcy to maintain an action to recov- 


an, 58 S.W. 610, 109 Ky. 240, 22 Ky.L. 
734; Breckenridge v. Churchill, 3 J. 


: : ‘ GY 9|J.Marsh (Ky.) 11 (in equity); Weitz 
Perera ovens ewai beavers 38 TTB), Fie eee er Oe Pe, Do lv ulpley, 07 Aes SONG een enge 
%s oved be _ |Bovit v. Mantel, 153 A. 638, 108 N. 
17. See infra § 353.” Gee ner v. Martin, 12. B.Mon. ee a Berk v. ae UA 
A . y- : vet} . 526, 98 N.J.Eq. 608; picet v. 

18.. Knights .v.. Putnam, 3. Pick. ; Jarrett, 2’ Baxt. (Tenn y’ Apart 
: : ! ? ’ 4 ; f x . See 
(Mass.) 184. See Continental Credit] 27. Brent v. Tivebaugh, 12 B.Mon Berk (Vi Isquith Productiony (14 a. 


Co. v., Bly, 100 A. 484, 91 Conn. 553,|-(Ky.)* 87. 
(where the court referred to the fact. 28. 
that the Illinois statute then in force [al 


Brent v: Tivebaugh, supra. 
Rule recognized where execu- 


526, 98 N.J.Eq. 608 (recognizing rule); 
Palen v. Johnson, 46 Barb. 21 [aff 50 
N.Y. 49] (recognizing rule). 


seemed to forbid the pledgor corpora- 
tion to set up the defense of usury). 


19. Fish v. De Wolf, 17 N.Y.Super. 
Ss 


20. Cross references: 
Persons liable for usurious payments 
in general see supra § 270. 


Recovery back by party to eontract 
of usury paid see supra §§ 264-274. 


Who may enforce penalties see infra 
$5395! 
21. See supra §§ 209, 314. 
22. Kendall v. Vanderlip, 13 D.C. 


105; Pope v. Marshall, 4 S.E. 116, 78 
Ga. 635; Shoemaker v. Hitch, 7 Ky.L. 
765; Lafountain v. Burlington Savy. 


Bank, 56 Vt. 332; Richardson v. Bak- 
er, 52 Vt. 617; Cady v. Goodnow, 49 
vt. 400. J 
23. Drake v. Lowry, 14 Iowa 125. 
24. Wheelock v. Lee, 64 N.Y. 242 


tors had given their personal note 
for the debt but had received credit 
for payments made, in a settlement 
afterward made by them as executors. 
reat v. Tivebaugh, 12 B.Mon. (Ky.) 


.29. Jones v. Bryan, 102 N.E. 158, 
538 Ind.App. 550. 


30. Pope v. Marshall, 
78 Ga. 635. 


[a]. Thus (1) the sole heir at law 
of a deceased borrower who pays the 
debt, to free his inheritance from the 
apparent encumbrance of an absolute 
deed made by the borrower to securé a 
usurious loan, can recover back the 
usury, so paid. Pope v. Marshall, 4 
S.B. 116,578 Ga. 635: ° (2) The right 
of action is in the heir and not in the 
administrator of the deceased bor- 
rower. Pope v. Marshall, supra. 


31. 


4 S.E. 116, 


§ wearing assignor a party see infra 

32. Fidelity Trust, etc., Co. v. Ry- 
an, 58 S.W. 610, 109 Ky. 240, 22 Ky.L. 
734; Harper v. Middle States Loan, 
Bldg., & Const. Co., 46 S.E. 817, 55 W. 
Va. 149, 2 Ann.Cas, 42. 


33. Bovit v. Mantel, 153 A. 638, 108 


‘N.J.Eq. 11. 


34. Weitz v. Quigley, 97 A. 254, 88 
N.J.Law 617. 


35. Hebron Bank v. Gambrell, 77 
So. 148, 116 Miss. 343. 


36. Real: Estate Trustees v. Reb- 
han, 139 A. 351, 153 Mich. 624. 


37. Low v. Mussey, 36 Vt. 183. 


38. Doub v. Barnes, 1 Md.Ch. 127 
[aff sub nom, Thomas v. Mason, 8 
Gill 1]. 


Tiffany v. Boatmen’s Sav. Inst., 


39. 
Fidelity Trust, etc., Co. vy. Ry-'18 Wall. (U.S.) 375, 21 L.Ed. 868; 
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er usury paid has been denied, however, where the 
bankrupt had made no payments on an alleged usuri- 
ous debt which he had assumed, the principal and 
legal interest had not been paid, and a subsequent 
lienholder had the right to have the debt purged of 
usury.*° Moreover, the right of the trustee to as- 
sert a claim for usurious payments which were actu- 
ally made by another than the bankrupt and which 
were merely transmitted by the latter has been 
deniéd.*? 


Receiver. The right of a receiver appointed in 
supplementary proceedings to maintain a suit for 
usurious premiums paid by the judgment debtor for 
whom he is receiver has been recognized.*? 


Persons involved with corporation which is not 
entitled to set up usury. Where by virtue of stat- 
ute corporations may not set up usury and therefore 
are not entitled to recover back money as usury 
paid,** a purchaser of property on foreclosure of a 
mortgage given by a corporation is not entitled to 
recover an alleged usurious excess included in the 
price paid by him pursuant to his purchase.** So, 
also, the receiver of a corporation may not recover 
for the benefit of creditors allegedly usurious inter- 
est which the corporation may have paid.*® 


Purchaser of premises subject to usurious mort- 
gage. According to some cases, the purchaser of 
premises subject to a usurious mortgage may inter- 
pose a counterclaim for usurious interest paid by 
him, in a suit to foreclose the mortgage.*® So the 
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view has been held that the purchaser of an equity 
of redemption may set up by cross bill usurious pay- 
ments made by the debtor in an action to recover on 
notes secured by a trust deed the balance due after 
foreclosure sale under such trust deed.*7 On the 
other hand it has been held that the purchaser of 
an equity of redemption cannot avail himself, as 
against the mortgagee, of usurious payments of in- 
terest made by the mortgagor,**® and the purchaser 
of property subject to a mortgage given to secure 
notes drawing usurious interest cannot, on payment 
of such notes, recover money paid as usurious inter- 
est thereon by the original mortgagor.*® But where 
the borrower sells premises upon which a usurious 
mortgage has been made, allowing to the purchaser 
the amount of the encumbrance, and the purchaser 
pays the usury, the original borrower can recover 
the usury paid.°° The view*has been taken that a 


-purchaser of real property, who seeks by suit in 


equity to redeem from a mortgage to which the 
property was subject when the purchase was made, 
is not entitled to credit for usurious payments made 
by the debtor.®>4 A purchaser of property subject 
to a mortgage may, of course, obtain credit for usury 
exacted from him by the holder of the mortgage, 
after the purchase.®? 


Creditors and lienholders, or encumbrancers. In 
the absence of statute affecting the rule,** the right 
of a general creditor®* and also of a judgment credi- 
tor®> of the debtor to récover or to claim the benefit 
of usury paid has been denied, and a creditor of the 


Wheelock v. Lee, 64 N.Y. 242 [rev on 
other grounds 15 Abb.Pr.N.S. 24]. 


[a] Statute conferring right on 
personal representative.—A statute 
permitting a person who has made 
usurious payments, or his personal 
representative, to recover such pay- 
ments includes an assignee in bank- 
ruptcy. Wheelock v. Lee, 64 N.Y. 242 
[rev on other grounds 15 Abb.Pr.N.S. 
24]. 


[b] In Vermont (1) the view has 
been taken that the right to recover 
does not pass to an assignee in bank- 
ruptcy, where the state statute giv- 
ing the right to recover back usury 
paid confines the right to the person 
who has paid it. Lafountain v. Bur- 
lington Sav. Bank, 56 Vt. 332; Nich- 
ols & Bliss v. Bellows, 22 Vt. 581, 54 
Am.D. 85. See Low v. Mussey, 36 Vt. 
183 (recognizing rule). Compare Reed 
v. American German Nat. Bank, 155 F. 
233 (where the right of a trustee in 
bankruptcy to recover a penalty un- 
der the national banking act was 
based on Bankruptcy Act [{1898] § 70 
[USCA tit 11 § 110] as to title acquired 
by trustee). (2) Thus the view has 
been taken that the debtor could, aft- 
er his discharge, collect the same by 
suit in his own name. Lafountain v. 
Burlington Sav. Bank, supra; Nich- 
ols & Bliss v. Bellows, supra. (3) 
But in an early federal case which 
involved the effect of the Vermont 
statute, a contrary view was taken, 
the decision apparently being based 
on the extent of the property rights 
acquired by the assignee under the 
Bankruptcy Act. Moore v. Jones, 17 
F.Cas.No. 9,768, 28 Vt. 739. 


Recovery of penalty under national 
banking act see Banks and Banking § 
789. 


40. Cambron y. Boldrick, 144 S.W. 
374, 147 Ky. 524 (where the question 
as to right of a trustee in bankrupt- 
cy to sue for and recover usury paid 


by the bankrupt was not decided). 

Payment of principal and legal in- 
terest as condition precedent to debt- 
or’s right to recover usury paid see 
Supra § 268. 

Right of subsequent lienor to have 
debt purged of usury in general see 
supra § 335 note 59 [c]. 

41. In re Alday Motor Co., 
(2d) 228. 

42. Palen v. Bushnell, 18 Abb.Pr. 
(N.Y.) 301. See Palen v. Johnson, 
46 Barb. 21 [aff 50 N.Y. 49] (recog- 
nizing rule). 

Time to sue in general see 
§ 368. 


43. See supra § 214. 


44. Miller v. Reid, 220 N.W. 748, 
243 Mich. 694. 

[a] Corporation owned by pur- 
chaser.—The rule has been applied 
notwithstanding the corporation was 
owned by the purchaser, since the 
corporation was a _ separate entity. 
Pees v. Reid, 220 N.W. 748, 243 Mich. 

45. Butterworth v. O’Brien, 23 N. 
Y. 275 [aff 28 Barb. 187, 7 Abb.Pr. 456, 
16 How.Pr. 503]. 

46. Zeigler v. Maner, 30 S.E. 829, 
53 S.C. 115, 69 Am.S.R. 842. 


Effect of assumption of debt by 
purchaser see infra text and notes 
69-75. 


50 F. 


infra 


47. Chandler v. Cooke, 137 So. 496, 
163 Miss. 147. 
48. Miners’ Trust Co. Bank v. 


Roseberry, 81 Pa. 309; Reed v. East- 


man, 50 Vt. 67. 


49. Spaulding v. Davis, 51 Vt. 77. 
50. Nelson v. Cooley, 20 Vt. 201. 
51. Perrine v. Poulson, 53 Mo. 309. 


Amount payable on redemption 
from mortgage in general see Mort- 
gages §§ 2169-2194, 2200. 


52. Lovett v. Dimond, 4 Edw. (N. 
Yo) 22. 


53. See cases infra this note. 


_[a] Im Tennessee (1) a statute 
giving “securities and creditors” the 
right to recover from any person who 
may have received usurious interest 
paid by the principal or debtor has 
been applied to a judgment creditor. 
Steadman v. Redfield, 8 Baxt. 337; 
Esselman v. Wells, 8 Humphr. 482 
(construing Act (1844) c 182 [Code § 
9S. 5:] pe Ga) Onuy creditors who 
have reduced their claims to judg- 
ment can avail themselves of the pro- 
visions of the statute. McKinney vy. 
Memphis Overton Hotel Co., 12 Heisk. 
104; Battle v. Shute, 3 Head 547; 
Buckner v. Abrahams, 3 Tenn.Ch. 346. 


[b] In Virginia, (1) under Code § 
2824, providing that any judgment 
creditor who apprehends that he is 
in danger by reason of usurious deal- 
ings on the part of his debtor may file 
a bill against the party with whom 
the dealings were had, and compel 
him to discover all such dealings, and, 
if more than legal interest has been 
received, the excess above that rate 
shall be applied on plaintiff's demand, 
the view was taken that, where it ap- 
peared that uSurious dealings were 
had between defendant and the judg- 
ment debtor, a decree should be ren- 
dered applying the excess of interest 
to the satisfaction of complainant’s 
judgment against the debtor. Ryan 
ve Fcrise sh (Si En L285589 vias, V2 Se Go) 
The judgment creditor first filing his 
bill had. the superior lien on the 
amount recovered. Clark v. Krise, 17 
S.E. 132, 89 Va. 739; Ryan v. Krise, 
17 S.E. 128, 89 Va. 728. 


54. Singleton v. Patillo, 3 S.B. 253, 
78 Ga. 269. 


55. Lee v. Fellow, 10 B.Mon. (Ky. 
117; Estill v. Rodes, 1 B.Mon. tee} 
ole But see Sloss v. Levi, 5 Ky.L. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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debtor may not require the application to his claim 
of usurious payments made to another ereditor.°® 
According to some cases, however, when usurious 
payments have been made in pursuanee of a collu- 
sive scheme to defraud other creditors, a court of 
equity will eliminate the usury in the distribution of 
the debtor’s assets.°7 In some Jurisdictions a subse- 
quent mortgagee is entitled to have all sums paid to 
a prior mortgagee, in excess of the legal rate of inter- 
est, applied on the prior mortgage.°®’ On the other 
hand, in other jurisdictions, the right of a subsequent 
mortgagce to compel the application of usurious pay- 
ments of interest by the mortgagor on a prior mort- 
gage debt in reduction of the debt secured by such 
prior mortgage has been denied,*® at least where the 
mortgagor has released to the prior mortgagor any 
claim for unlawful interest paid.*° Likewise it has 
been held that a mortgagee cannot recover usurious 
payments of interest paid by the mortgagor to a prior 
mortgagee.°? 

Persons collaterally liable and accommodation par- 
ties. While the view has been taken that a surety 
is entitled to have the principal credited with usuri- 
ous interest paid,°* and the right of a surety on a 
note who has been compelled to pay to a bona fide 
holder the amount due on the note, including usuri- 
ous interest, may recover the usurious excess from 
the usurer-payee,®*% it has also been held that a 
surety on a note on which usurious interest has been 
paid by the principal cannot recover the usurious 
payments.°* So, according to some eases, the surety, 
when sued alone, is not entitled to have usurious pay- 
ments made by his principal applied as partial pay- 
ments of the debt,°* although, even where such rule 
is recognized, there is authority for the view that, 


56. Graham v. Moore, 7 B.Mon. 
(Ky.) 53 (usurious debt was contract- 
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given to the party paying the usury 
to recall it at his option. 
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in a suit in equity to foreclose a mortgage given by 
a surety on a promissory note to secure the payment 
of such note, the surety is entitled to credit for usuri- 
ous payments made by the principal debtor, not in- 
cluded in the note and not indorsed thereon, where 
such debtor is entitled to recover such payments and, 
although not a party to the mortgage or to the fore- 
closure suit, appears, claims and obtains the appli- 
cation of the usurious payments to the mortgage 
debt.°° The right of an accommodation maker of a 
note to set off, in an action’on the note, usury paid 
by the party accommodated has been denied where 
the controlling statute gives the right to recover to 
the person paying the usury,®® or to such person’s 
personal representative.°’ There is authority for 
the view that, where the right of the principal debtor 
to recover usurious payments made has been barred 
by a judgment, the right of the surety to set off such 
payments is lost.®® 


Persons assuming payment of debt. One who has 
assumed the payment of a debt for a valuable con- 
sideration is not entitled to a reduction on account 
of usurious interest paid by the debtor.°® So, where 
a person takes an assignment of a note given by an- 
other, gives his own note for the amount of the as- 
signed note less an amount which is fixed by agree- 
ment as the amount of usury in the assigned note, 
and the note so given by him is collected without his 
having set up usury in respect of the assigned note, 
such person cannot recover usury that may have been 
included in the assigned note.7?° The purchaser of 
property subject to a usurious mortgage, who has 
assumed the payment of the debt, may not maintain 
an action to recover back payments made by him?! 


ev (Ky.) 304. 
This is re- {a] Personal representative.—The 


ed in a foreign state, in which a stat- 
ute permitted the debtor to recover 
back usurious payments). But see 
Spinks v. Jordan, 66 So. 405, 108 Miss. 
133, L.R.A.1915C 634 (where the right 
of judgment creditors to relief was 
recognized). 


57. In re Selser, 21 A. 777, 141 Pa. 
529; Nicholson’s Appeal, 11 A. 562, 8 
Pa.Cas. 396. 


58. Wilczinski v. Smith, 70 So. 347, 
110 Miss. 251; De Gruchy v. Wilscot 
Land Co., 159 A. 164, 110 N.J.Eq. 80. 


[a] In Idahe (1) the view has 
been taken that under a statute re- 
quiring that all payments made on 
usurious loans, whether called in- 
terest premiums or otherwise, shall 
be credited on the principal sum ac- 
tually loaned, any mortgage given se- 
cured the principal only and that a 
junior mortgagee could take advan- 
tage of this rule. Madsen v. Whit- 
Manweie ee 152, Soe Taano- 7/62... (2) 
This right of the junior mortgagee 
could not be defeated by an agree- 
ment between the debtor and a senior 
mortgagee whereby it was sought to 
purge the prior debt of usury and 
thus extend the lien of the senior 
mortgage. Madsen v. Whitman, su- 
pra. 

59. Richardson v. Baker, 52 Vt. 
617 (where a subsequent mechanic’s 
lien had ripened into a mortgage). 


60, Churchills vy. .Cole, 32° Vt.» 98. 
See Reed v. Eastman, 50 Vt. 67 (rec- 
ognizing rule). 


[a] Reason for rule.—“Our pres- 
ent law is totally different. The se- 
curity is not affected, but the right is 


garded as a right purely personal in 
the debtor, and though the statute 
gives him an action in form in as- 
sumpsit, still it is given as a penalty, 
Angas OPra tort... lies ane Short, 
the statute intended that he only 
should enforce it, or those standing in 
the same legal right with him, by his 
assent.” Churchill v. Cole, 32 Vt. 93, 
Ons 


[b] Rule applied where, without 
consideration, the mortgagor had re- 
leased to the prior mortgagee any 
claim for unlawful interest paid. 
Churchill y. Cole, 32 Vt. 93. 


61. U.S. Building & Loan Ass’n v. 
Lanzarotti, 274 P. 630, 47 Idaho 287. 


62. Roberts v. Coffin, 53 S.W. 597, 
22, Tex.Civ.App. ‘127. 


[a] In West Virginia sureties on 
a bond for the payment of money, 
wishing to foreclose a deed of trust 
given to them by their principal, gave 
the creditor their note in place of the 
bond, so that they could use the bond 
in payment at the foreclosure sale. 
Afterward, when suit was brought on 
their note, it was held, by a divided 
court, that the note was not payment 
of the bond, and that they were enti- 
tled, under Code c 96 § 6, to have cred- 
it for usurious interest which had 
been paid on the bond. Moore v. 
Johnson, 12 S.E. 918, 34 W.Va. 672. 


62144. Kock v. Block, 29 Ohio St. 
565 [aff 7 Ohio Dec. (Reprint) 54, 1 
Cine.L.Bul. 91]. 


Recovery from wusurer-payee of 
usurious payments to bona fide hold- 
er in general see supra § 270. 


63. Martin v. Martin, 12 B.Mon. 


same rules apply to the surety’s per- 
sonal representative. Shoemaker’s 
Adm’r v. Hitch’s Ex’r, 7 Ky.L. 765. 


64. Newbury Bank v. Sinclair, 60 
N.H. 100, 49 Am.R. 307; Savage v. 
Fox, 60 N.H. 17; Lamoille County 
Nat. Bank v. Bingham, 50 Vt. 105, 28 
Am.R. 490; Ward v. Whitney, 32 Vt. 
89. See Reed v. Eastman, 50 Vt. 67 
(recognizing rule). 


[a]. Payee of note who has per- 
mitted another to discount it for the 
latter’s benefit could not set off usu- 
ry paid by such other to the bank 
which had discounted the note. New- 
berry Bank v. Sinclair, 60 N.H. 100, 
49 Am.R. 307. See Bly v. Titusville 
Second Nat. Bank, 79 Pa. 453 (where 
a claim of set-off was not allowed). 


65. Davis v. Converse, 35 Vt. 503. 


66. Kendall v. Venderslip, 13 D.c. 
105; Cady v. Goodnow, 49 Vt. 400 
(where apparently the accommodat- 
ed party was not a party to the ac- 
tion). 
es Kendall v. Venderslip, 13 D.C. 


63. Faulkner v. Marion, 43 S.W. 
249, 19 Ky.L. 1268. 


69. Speakman v. Oaks, 11 So. 836, 
97 Ala. 503. 


70. Ryan v. Logan County Bank, 
55 S.W. 714, 21 Ky.L. 1518. 

71. Hatch v. Baker, 249 N.Y.S. 215, 
139 Misc. 717 (counterclaim in a suit 
to foreclose the mortgage). 


Right of purchaser who has as- 
sumed payment of usurious lien to 
oes of usury in general see supra § 
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or by the original borrower.’? So, also, the pur- 
chaser of property, subject to a mortgage, who has 
assumed the payment of the mortgage debt is not 
entitled to have usurious payments made by his gran- 
tor applied in reduction of the principal of the 
mortgage debt.7? The purchaser of land which is 
subject to a mortgage given by the vendor to secure 
a usurious loan represented by promissory notes, 
who, in consideration of the conveyance, agrees with 
the vendor to pay the notes, may not recover back 
from the lender the amount of usurious payments 
made by him.** If, however, the purchaser does not 
agree to pay the usurious notes but merely agrees 
to indemnify the vendor against the payment of such 
notes, and, pursuant to an agreement with the lender, 
gives new notes at a usurious rate as substitutes for 
the original usurious notes, the purchaser may re- 
cover usurious payments made on such substituted 
Hotes. ? . 


Payment by one of several obligors. Where it was 
agreed among the parties to a note that one of three 
obligors should pay one half the debt, and each of 
the others one fourth, it was held that one of the ob- 
ligors was not entitled to a credit on his fourth 
of the debt for usury paid for by the others.*® 


Usurious transfer of valid contract or instrument. 
Where a bond and mortgage are assigned by the 
mortgagee as collateral security for a usurious note 
given by him, the mortgagor cannot claim a credit 
for usurious payments on the note."* 


[§ 354] B. Right of Third Persons To Enforce 
Usurious Contracts and Contracts Connected There- 
with’*—1. In General. Whether or not a person 
other than the lender or usurer may -enforce a con- 
tract or instrument tainted with usury depends large- 


 USURY 


‘cls } a 
ae 3 | 


[§§ 353-355 


ly on such person’s relation to the lender and the na- 
ture of the contract or instrument.7® Thus a usuri- 
ous contract made by a deceased lender is subject to 
the defense of usury where his personal representa- 
tive attempts to enforce such econtract.S° So the 
question as to enforceability frequently depends for 
determination on whether the contract or instrument 
is negotiable or nonnegotiable.*! The existence of a 
chattel mortgage which is void for usury under a 
statute is not a bar to an action by the mortgagor 
against a third person for conversion of property 
covered by the mortgage.** It has been stated in 
general terms that, where several conspire to exact 
usury, the act of one may be regarded as the act of 
all, and all the owners of a fund from which a loah 
is made may be chargeable where the one who negoti- 
ates the loan exacts usury from the borrower.** So, 
the view has been taken that, where one of several 
executors, to whom has been committed the entire 
business of making a loan of funds of the estate, ex- 
acts usurious interest in making such loan, either on 
his own behalf®* or in his representative capacity,*° 
the transaction is tainted with usury and the execu- 
tors may not hold the security taken free from the 
usurious taint. 


[§ 355] 2. Rights of Assignees or Transferees oi 
Usurious Contracts or Instruments, or of Property 
Affected®°—a. Nonnegotiable Contracts or Instru- 
ments—(1) In General. In the absence of special 
statutory provisions, or circumstances of estoppel,*? 
the assignee or transferee of a usurious obligation 
that is not negotiable takes subject to the defense 
of, or to attack for, usury in an action to enforce 
such obligation to the same extent as the original 
creditor did.** Where, however, such an instrument 
which has come into the hands of an innocent pur- 


72. Hawthorne Valley Co. v. Cleve- 
land Real Est. Ins. Co., 28 Ohio N.P. 
N.S., 422. ; 


73. Spaulding v. Davis, 51 Vt. 77. 
74, Hazard v. Smith, 21 Vt. 123. 
[a] Reason for ruie.—If, by the 


purchaser’s contract with the vendor 
for the purchase of land, there was 
an unqualified undertaking on the 
part of the purchaser to pay the notes 
to the creditor, in consideration of 
the conveyance, such payment would, 
in contemplation of law, be the pay- 
ment of the vendor, he having fur- 
nished the purchaser the means, or an 
equivalent, for paying the same; and 
in that event the vendor would be 
the person entitled to recover the ex- 
cess of interest. Hazard v. Smith, 21 
Vt. 123. 


75. Hazard v. Smith, supra. 


76. Marks v. Owensboro Deposit 
Bank, 50 S.W. 11038, 21 Ky.L. 117. 

77. Stevens v. Reeves, 33 N.J.Eq. 
427. 

78. Right of usurer to attack con- 


tract because of usury see supra § 
213. 


Usury in agreement between prin- 
cipal and creditor for extension of 
time affecting liability of surety see 
Principal and Surety § 246. 


79. See cases infra this section; 
and passim §§ 355-366; and Norcum 
v. Lum, 33 Miss. 299 (a person who 
borrows from an administrator mon- 
ey of his intestate may defend on the 
ground of usury). 4 


‘to the borrower 


80. Raynolds v. Carter, 12 Leigh 
(39 Va.) 166, 37 Am.D. 642; Camp- 
Las v. Patterson, 11 Leigh (38 Va.) 


81. See infra §§ 355-361. 


82. Summers v. Baker, 
226, 158 Mo.App. 666. 


83. Schanz v. Sotscheck, 145 N.Y. 
S. 778, 160 App.Div. 798; Robertson 
v. Merwin, 139 N.Y.S. 726, 154 App. 
Divewt2e- 


a] Thus (1) where one of the 
joint owners of a fund made a loan 
therefrom, taking a bond and mort- 
gage running to another of such own- 
ers, On the fictitious claim of seryv- 
ices to the borrower, all were ‘af- 
fected by the usury (Robertson vy. 
Merwin, 139 N.Y.S. 726, 154 App.Div. 
723), (2) as, for example, where the 
owner who negotiated the loan only 
drew from the funds the amount paid 
(Robertson v. Mer- 


139 S.W. 


win, supra). 


84. O'Neil v. Cleveland, 30 N.J.Eq. 
273. 

85. O’Neil v. Cleveland, supra. 

86. Usurious taking as affecting 


bona fide holding as to third persons 
see supra § 319. 


87. As to when debtor is estopped 
to set up usury against assignee of 


usurious debt see infra § 363. 


88. U.S.—Brown v. Fletcher, 244 
WY. 854) Parl, 2539 Ry Lb, 165 %C.CyAl9 85 
(cert den 39 S.Ct. 10, 248 U.S. 569, 68 
L.Ed. 425)]. 


Ala.—McCullough v.° Mitchell, “64 


‘Ala. 250. 


peers TG RREYS v. Pearce, 1 Duv. 


N.Y.—Moses v. MecDivitt, 88 N.Y. 
62; Mason v. Lord, 40 N.Y. 476. See 
Gray v. Green, 77 N.Y. 615 mem [rev 
12 Hun 598] (where the right of the 
borrower to set up uSury was upheld). 


Va.—Washington Bank yv. Arthur, 
3 Gratt. (44 Va.) 173. 


[a] _ There must be renewal of debt 
by giving new security payable to the 
transferee in order to cut off the de- 
fense of usury against noncommercial 
paper in the hands of one who re- 
ceives it in good faith before maturi- 
ie McCullough y, Mitchell, 64 Ala. 


{[b] Assignment’ of interest in es- 
‘tate.— Assignments of part of the in- 
terest of a beneficiary in a _ testa- 
‘mentary estate, being usurious at the. 
inception, transaction being a loan, 
and not a transfer or sale, are cor- 
rupt instruments in whosesoever 
hands they came. Brown y. Fletcher, 
244 BF. 854 [aff 253 F. 15, 165 C.C.A. 
35 (cert den 39 S.Ct. 10, 248 U.S. 569, 
63 L.Ed. 425)]. 


[c] Fraud.—Where a person ob- 
tains a transfer of securities in pur- 
suance of an agreement void for usu- 
ry, another to whom such person 
transferred them could avoid the con- 
demnation of the statute against usu- 
ry by a plea that such other obtained 
the securities fraudulently, and not 
as a party to the usurious contract. 
Gray v. Green, 77 N.Y. 615 mem [rev 
12 Hun 598]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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chaser has been discharged by the maker’s volun- 
tarily giving a new negotiable note in settlement, the 
debtor cannot set up the usury in the original debt 
to defeat the substituted note.§® 


[§ 356] (2) Transfer of Mortgage or Deed Se- 
curing Usurious Contract or Debt.°® Subject to rules 
as to estoppel or waiver by the debtor,®! a mortgagor 
may set up usury in the debt secured against the 
assignee of the mortgage or trust deed as freely as 
against the mortgagee or beneficiary of the trust 
deed,®* and where, by statute, usury in a mortgage 
renders it void, it is void in the hands of an innocent 
holder for value.®’ In accordance with the general 
rule applicable in some jurisdictions,°* the above 
rule applies even though a negotiable note, which 
the mortgage or deed of trust is given to secure, and 
which, in the particular jurisdiction, is free from 
the defense of usury in the hands of the transferee,®® 
is also transferred with the mortgage or deed of 
trust;°° and it has been held that a statute except- 
ing bona fide purchasers of negotiable paper from 
the operation of the usury law is confined to the pa- 
per itself and does not extend to a mortgage given 
to secure such paper.®? On the other hand, in ac- 
cordance with the general rule applicable in other 


89. McFarland v. Chase _ State, ties. 


Bank, 52 P. 110, 7 Kan.App. 722. 
$0. Purchaser of property on sale 


under power or on foreclosure of {b] Amount 


USURY 


Schanz v. Sotscheck, 152 N.Y.S. 
851, 167 App.Div. 202 [mod 149 N.Y.S. 3. 
145, 86 Misc. 121]. 
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jurisdictions,®*® a bona fide purchaser for value of 
a negotiable promissory note, secured by mortgage, 
before maturity, and without notice, takes the mort- 
gage as he does the notes,®® free from the defense 
of usury which exists between the original parties; 
but where such a note is payable to a specified per- 
son or order, a transfer without indorsement does 
not protect the assignee from the defense of usury.” 


Straw or dummy mortgagee. Subject to rules as 
to estoppel,* in some jurisdictions the view is taken 
that, where the assignment is made by a mere dummy 
mortgagee for an amount less than the face value of 
the mortgage, the mortgage has its inception on its 
delivery to the assignee of such mortgagee and is 
usurious and void,* and is subject to the defense of 
usury in the hands of such assignee.® In other iu- 
risdictions, while it has been held that a mortgage 
which is executed to a straw mortgagee without con- 
sideration and is purchased from the mortgagov’s 
agent by one who purchases at less than the face 
value and who receives an assignment from the straw 
mortgagee, without making such reasonable inquiries 
as are usual in such eases, is subject to the defense 
of usury in the hands of such purchaser;* in such a 
case the rule is otherwise where reasonable inquiry 


19 Neb. 639. 
See infra § 363. 


4 Sheldon v. Solomonson, 226 N. 


recovery.—(1) | y.S. 371, 131 Misc. 233. 


mortgage see infra § 365. 
91. See infra § 363. 


92. U.S.—In re Kellogg, 113 F. 120 
[aff 121 F. 333, 10 Am.Bankr. 7]. 

Ala.—Van Beil v. Fordney, 79 Ala. 

Te: 
Ill. Hirsh v. Arnold, 148 N.E. 882, 
318 Ill. 28; Kleeman v. Frisbie, 63 Ill. 
482; Olds v. Cummings, 31 Ill. 188; 
Central Life Ins. Co. of Illinois v. 
Sawiak, 262 Ill.App. 569. 

Md.—Doub v. Barnes, 1 Md.Ch. 127 
[aff sub nom. Thomas v. Mason, 8 
Gill]. 

Mich.—Umphrey v. Auyer, 175 N.W. 
226, 208 Mich. 276; Smithers v. 
Heather, 25 Mich. 447. 


Neb.—Doll v. Hollenbeck, 28 N.W. 
286, 19 Neb. 639. 

N.J.—Bennett v. Hasdell, 23 N.J. 
Eq. 174. Compare case infra text 
and notes 4-7. 

N.Y.—Buehler vy. Pierce, 67 N.E. 
573, 175 N.Y. 264; Bliven v. Lydecker, 
983 N.E. 625, 130 N.Y. 102; Miller v. 
Zeimer, 18 N.E. 716, 111 N.Y. 441, 22 
Abb.N.Cas. 147. See Dunham v. Cud- 
lipp, 94 N.Y. 129; Kilner v. O’Brien, 
14 Hun 414 (both cases apparently 
recognizing rule); Schanz v. Sots- 
check, 152 N.Y.S. 851, 167 App.Div. 
902 [mod 149 N.Y.S. 145, 86 Misc. 121] 
(where, however, the holder of the 
mortgage was granted relief on the 
basis of an estoppel). 

Ohio.—Gates v. Merchants’ Bank- 
ing, etc.,. Co,, 22 Ohio Cir.ct.. 724,11 
Ohio Cir.Dec. 721. 

Pa.—Duquesne Bank’s Appeal, 74 
Pa. 426. 

Vt.—Wells v. Robinson, 53 Vt. 202. 
See Aldrich v. Wood, 26 Wis. 168 
(defense available against one who 
took after maturity). 


[a] To render mortgage, sold at 
discount to assignee of mortgages, 
enforceable as not usurious, the orig- 
inal execution of the instrument must 
have left it enforceable in the hands 
of the mortgagee as against the mort- 
gagor, irrespective of any future sale 


actually in contemplation of the par-! 


The purchaser of a trust deed was not 
entitled to -recover any interest, and 
interest payments were deducted from 
the principal in view of a provision 
of Cahill Rev. St. c 74 § 6. Central 
Life Ins. Co. of Illinois v. Sawiak, 262 
Ill.App. 569. (2) Under Comp. L. 
(1915) § 5998, the assignee was not 
entitled to recover any _ interest. 
Umphrey v. Auyer, 175 N.W. 226, 208 
Mich. 276. 

[c] Rights of assignee against as- 
signor.—The right of the assignee to 
recover the amount paid by him from 
the assignor who had no notice of the 
usury, on the assignor’s express war- 
ranty contained in the assignment 
that there was ‘‘due on said bond 
[note] and mortgage the sum” paid 
by the assignee, has been recognized, 
Buehler v. Pierce, 67 N.E. 573, 175 N. 
Y. 264. : 

Negotiability of mortgage see Mort- 
gages § 654. 

93. In re Kellogg, 113 F. 120 [aff 
121-3838, 57 CC. A540. 

94. See Mortgages § 712. 

Right of immunity from equities 
and defenses of assignee where note 
secured by mortgage in general see 
Mortgages § 712. 


$5. Right of innocent holder to en- 
force usurious negotiable instrument 
in general see supra § 358. 


96. Kleeman v. Frisbie, 63 Ill. 482; 
Olds v. Cummings, 31 Ill. 188; Spring- 
er v. Mack, 222 Ill.App. 72. Compare 
Brand v. Rueter, 200 Ill.App. 42. 


97. Rantala v. Haish, 156 N.W. 
666, 132 Minn. 323; Smith v. Parsons, 
57 N.W. 311, 55 Minn. 520; Scott v. 
Austin, 32 N.W. 89, 864, 36 Minn. 460. 

98. See Mortgages § 712. 

99. Rights of bona fide purchaser 
of note as to usury in general see su- 
pra § 358. 

1. Cheney v. Cooper, 16 N.W. 471, 
14 Neb. 415; American Savings Bank 
& Trust Co. v. Helgesen, 116 P. 837, 
64 Wash. 54, 122 P. 26, 67 Wash. 572, 
Ann.Cas.1913A 390. 

2. Doll vy. Hollenback, 28 N.W. 286, 


5. Miller v. Zeimer, 18 N.E. 716, 
TINY. 441), 22. AbbsAN.Cast 7 1475 
Gleason v. O'Neill, 254 N.Y.S. 814, 234 
App.Div. 264; New York Mortgage Co. 
v. Garfinkle, 247 N.Y.S. 3138, 231 App. 
Div. 327; Schanz v. Sotscheck, 152 N. 
Y.S. 851, 167 App.Div. 202 [mod 149 
N.Y.S. 145, 86 Misc. 121]; Schanz v. 
Sotscheck, 145 N.Y.S. 778, 160 App. 
Div. 798; Sheldon v. Solomonson, 226 
N.Y.S. 371, 131 Misc. 233. See Tiede- 
mann v. Ackerman, 16 Hun 307 [aff 84 
N.Y. 677] (relief denied to assignee 
of mortgagee who took the mortgage 
without consideration ‘and after the 
assignment guaranteed the mortgage 
and bond secured thereby). 


[a] Bona fide belief of assignee 
that the transaction was a purchase 
by him at a discount from the as- 
signor mortgagee does not render the 
mortgage valid and enforceable by 
the assignee for the full amount of 
the mortgage where, in fact, such 
mortgagee was a mere dummy or con- 
duit to pass title and the transaction 
was actually between the mortgagor 
and such assignee, and, therefore, at 
a usurious rate. Schanz v. Sotscheck, 
152 N.Y.S. 851, 167 App.Div. 202 [mod 
149 N.Y.S. 145, 86 Misc. 121]. 


[b] Relief to purchaser.—(1) An 
innocent holder may recover the 
amount paid plus interest (Schanz y. 
Sotscheck, 152 N.Y.S. 851, 167 App. 
Div. 202 [mod 149 N.Y.S. 145, 86 Misc. 
121]; Sheldon v. Solomonson, 226 N. 
Y.S;. 371, 181 Misc. 233), (2) but one 
with knowledge of the usury law can- 
not recover anything in view of Gen. 
Bus. L. § 373 (Sheldon v. Solomonson, 
supra). 

[c] Assignment to gummy as- 
signee.—Where a nominal mortgagee 
became such merely that he might 
guarantee partial payments of prin- 
cipal, and he assigned the mortgage 
to a dummy mortgagee as a cover for 
usury, the mortgage was not enforce- 
able. Silverstein v. Taubenkimmel, 
205 N.Y.S. 241, 209 App.Div. 710. 


6. Riley v. Hopkinson, 88 A. 1077, 
82 N.J.Eq. 469. 


[a] Purchaser is chargeable with 
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is made and the purchaser believes at the time of the 
purchase that the mortgage is an existing mortgage.’ 


Claiming benefit of assignment for creditors. 
Where a mortgage is subject to the defense of usury 
in the hands of an assignee, such assignee may claim 
the benefit of an assignment for the benefit of credi- 
tors made to the mortgagee, in which the usurious 
mortgage debt is included, to the same extent as the 
mortgagee could claim the benefit of such assign- 


ment.® 


[§ 357] b. Negotiable Contracts—(1) Commer- 
cial Paper Taken with Knowledge of Usury. In ac- 
cordance with the general rule as to notice? one who 
takes a negotiable. bill or note with knowledge at 
the time of the transfer that it 1s tainted with usu- 
ry takes it subject to the defense of, or attack for, 


knowledge of facts which reasonable 
inquiry would have disclosed. Riley 
wore 88 A. 1077, 82 N.J.Eq. 
469. 

{b] Extent of relief.—In a suit 
to foreclose the mortgage, the debtor 
is entitled to credit for the amount 
of illegal interest paid by him, and 
not for all interest which has been 
paid. Riley v. Hopkinson, 88 A. 1077, 
82 N.J.Hq. 469. 

7. Hollander v. Gale, 135 A. 465, 
100 N.J.Eq. 467 [aff 138 A. 897, 101 N. 
J.Eq. 751]; Riley v. Hopkinson, 88 A. 
1077, 82 N.J.Eq. 469. 

8. Chapin v. Thomson, 89 N.Y. 270 
{mod 23 Hun 12]. 


9. See Bills and Notes § 706. 

10. Ala.—Hunt v. Acre, 28 Ala. 
580. 

Ark.—Tucker v. Wilamouicz, 8 Ark. 
NE fe 

D.C.—Mollohan v. Masters, 45 App. 
D.C. 414. 

Ill.—House v. Davis, 60 Ill. 367. 

Iowa.—Brown v. Wilcox, 15 Iowa 
414. 

Mich.—Gladwin State Bank v. Dow, 
180 N.W. 601, 212 Mich. 521, 13 A.L.R. 
1233; In re Leddy, 11 Mich. 197. 

Miss.—Torrey v. Grant, 18 Miss. 89. 


Neb.—Bovier v. McCarthy, 94 N.W. 
965, 4 Neb. 490. 

N.H —Moffie v. Slawsby, 94 A. 193, 
“fi INGish, Gixay 

N.Y.—Schlesinger v. Lehmaier, 83 
N.E. 657, 191 N.Y. 69, 123 Am.S.R. 591, 
16 L.R.A.N.S. 626; Gray v. Green, 77 
N.Y. 615 [rev 12 Hun 598]; Goldman 
vy. Uhlmann, 44 N.Y.S. 636, 16 App.Div. 
324; Kass v. Maisel, 155 N.Y.S. 217; 
Hackley v. Sprague, 10 Wend. 113; 
Thompson v. Berry, 3 Johns.Ch. 395 
{aff 17 Johns. 436]. 


Okl.—Daniels v. Bunch, 223 P. 841, 
98 Okl. 47, 172 P. 1086, 69 Okl. 113. 


See Young v. Covington First Nat. 
Bank, 95 S.E. 381, 22 Ga.App. 58; Fai- 
son vy. Grandy, 36 S.E. 276, 126 N.C. 
827 [mod on other grounds on reh 38 
SiH 897, 128 N.C 483, 83 Am-S.R. 
693] (defense available). 


[a] Thus (1) where a renewal note 
is given containing and providing for 
usurious interest, or where usurious 
interest is exacted by way of dis- 
count, the defense of usury not only 
in the particular note sued on, but in 
all of its predecessors, where it ex- 
ists, if it exists in all, is available 
to the maker as a defense as against 
the holders with knowledge (Gladwin 
State Bank v. Dow, 180 N.W. 601, 212 
Mich. 521, 13 A.L.R. 1233); (2) and 
all payments of. usurious interest 
made on the series of notes will be 
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usury.?° 


applied by the law to the extinguish- 
ment of the debt (Gladwin State 
Bank v. Dow, supra). 

[b] Fact that original lender did 
not indorse note was immaterial 
where such lender’s name did not 
appear in the note as payee or other- 
wise. Kass y. Maisel, 155 N.Y.S. 217. 


[c] State bank which discounted 
notes with knowledge of the usury 
took subject to the defense of usury. 
Schlesinger v. Lehmaier, 83 N.E. 657, 
191 N.Y. 69, 123 Am.S.R. 591, 16 L.R.A. 
N.S. 626. 

[d] Recovery of usurious excess. 
—The transferee of a note, who had 
knowledge of the facts which made 
it usurious ‘and who collected the 
balance due, is liable to the maker for 
the excess. Moffie v. Slawsby, 94 A. 
TOS GEN Eebo 

1l.. Brown v. Wilcox, 15 Iowa 414. 

[a] Where assignee, with notice 
of the usurer, surrendered the notes, 
took new notes, and sold them for a 
full and valuable consideration to an- 
other, such other has no remedy 
against the usurer. Brown v. Wilcox, 
supra. Z 

12. Cross references: 

Effect as to purging by renewing in- 
strument in hands of bona fide hold- 

er see supra § 229. 


Evidence see infra §§ 378-380. 
tlgadine, and proof see infra §§ 373-— 


Purchase of negotiable instrument at 
discount as usury see infra §§ 83- 
4. 


Recovery from usurer of payments 
made to bona fide holder see supra 
§ 270. 

Transfer of commercial paper in gen- 
eral see Bills and Notes §§ 507-586. 

Who are holders in due course in gen- 
eral see Bills and Notes §§ 682-735. 


13. U.S.—Tilden v. Blair, 21 Wall. 
24), 22 L.Ed. 682% EFleckner v. U. S. 
Bank, 8 Wheat. 338, 5 L.Ed. 631; In 
re Hotel Equipment Co., 297 F. 842; 
Hamilton v. Fowler, 99 F. 18, 40 C.c. 
A. 47 [cert den 20 S.Ct. 1027, 176 U.S: 
685, 44 L.Ed. 639]. 


Ala.—Orr v. Sparkman, 23 So. 829, 
120 Ala. 9. 

Ark.—American Farm Mortg. Co. 
v. Ingraham, 297 S.W. 1039; Boston 
Mut. Life Ins. Co. v. Newton, 297 S. 
W. 1035, 174 Ark. 547 (both cases 
applying law of Oklahoma). 


Ill.— Richter v. Burdock, 100 N.E. 
1063, 257 Ill. 410; Culver v. Osborne, 
83 Nie 1LOn 28d Tile 104) 12 Amis oR: 
302; Kleeman v. Frisbie, 63 Ill. 482; 
Woodworth v. Huntson, 40 Ill. 131, 89 
Am.Dec. 340; Hemenway v. Cropsey, 


[§§ 356-358 


Recovery from usurer of amount paid by assignee. 
An assignee of a note who takes it with notice that 
it is tainted with usury is not a bona fide assignee 
within a statute providing that a bona fide assignee 
of a usurious contract can recover of the usurer the 
amount of the consideration paid less the amount of 
principal money.'? 

[§ 358] (2) Commercial Paper in Hands of Bona 
Fide Purchaser.’ 
gotiable note or bill before maturity, for a valuable 
consideration, without notice of usury, takes the 
same free from the defense of usury where the stat- 
ute does not invalidate the paper but merely 
provides for the loss or forfeiture of usurious 
interest in whole or in part,‘* or, as sometimes 


A bona fide purchaser of a ne- 


37 Ill... 367; Sherman v. Blackman, 24 
Ill. 345; Conkling v. Underhill, 4 Ill. 
388. See House v. Davis, 60 Ill. 367 
(recognizing rule). 

Ind.—Brown v. Lacy, 83 Ind. 436, 63 
Ind. 478. See Harbaugh vy. Tanner, 
71 N.E. 145, 163 Ind. 574. 


Kan.—Gross v. Funk, 20 Kan. 655; 
Rahm v. King Wrought-Iron Bridge 
Manufactory, 16 Kan. 530; Holden v. 
Clark, 16 Kan. 346; Day v. Walker, 
16 Kan. 326. 

Md.—Gwynn v. Lee, 9 Gill 137, 138. 

Neb.—Cheney v. Janssen, 29 N.W. 
289, 20 Neb. 128; Sedgwick v. Dixon, 
26 N.W. 247, °18 Neb. 545; Darst v. 
Backus, 24 N.W. 681, 18 Neb. 231; 
Evans v. De Roe, 20 N.W. 99, 15 Neb. 


630;. Cheney v. Cooper, 16 N.W. 471, 
14 Neb. 415; Wortendyke v. Meehan, 
2 N.W. 339, 9 Neb. 221. Compare 


Cheney v. Campbell, 44 N.W. 451, 28 
Neb. 376 (where notes given for usu- 
rious interest have been transferred 
to bona fide holders, the latter may 
recover only the actual consideration 
paid by them, together with legal 
interest thereon). 

N.H.—Williams vy. Little, 11 N.H. 
665 Forbes: ~v.\'Marsh, 73) sNsHin Sho 
Young v. Berkley, 2 N.H. 410. 

N.Y.—Farmers’, etc., Bank v. Par- 
ker, -37 -N:Y. 148,54 Transer:A. 302, 
(construing Ohio law). 

Ohio.—Pickaway County Bank v. 
Prather, 12 Ohio St. 497. See Kock v. 
Block, 29 Ohio St. 565. 


Pa.—Creed v. Stevens, 4 Whart. 
ok Bank v. Flanigan, 39 Leg.Int. 


S.C.—Poag v. Wade, 9 S.C.L. 183. 


Tenn.—Bradshaw v. Van Valken- 
burg, 37 S.W. 88, 97 Tenn. 316; Frazer 
v. Sypert, 2 Heisk. 340; Wetmore v. 
Brien, 3 Head 723; Ramsey vy. Clark, 
4 Humphr. 244, 40 Am.D. 645. 


Wash.—Motor Contract Co. v. Van 
Der Volgen, 298 P. 705, 162 Wash. 
449, 17 A.L.R. 29; American Savings 
Bank & Trust Co. v. Helgesen, 116 
Put 83%5" 64 Wash 54) 1122 (Pi v26) 260 
Wash. 572, Ann.Cas.1913A 390. 


But see cases infra note 18 [al], 
Dbl; bel; fade 

[a] In Mississippi (1) in a sylla- 
bus by the court it has been stated 
that usury is no defense. Guaranty 
Investment & Loan Co. v. Stevens, 137 
So. 335, 161 Miss. 473. (2) The rule 
is in accordance with that stated in 
the text in respect of notes payable 
to bearer to which the anticom- 
mercial statute, Hemingway Code 
(1927) § 2740, does not apply. Al- 
len v. Grenada, 124 So. 69, 155 Miss. 
91. (8) Certain earlier cases held 
or recognized that the defense or 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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stated, where the statute merely renders the fix- 
ing of an excessive rate of interest ilegal,'* or 
where the statyte expressly makes an exception to 
its operation in favor of bona fide purchasers for 
On the other hand, if by 


value before maturity.15 


claim of usury was available against 
a bona fide holder. Armor vy. Bank 
of Loudon, 39 So. 17, 86 Miss. 658; 
Union Nat. Bank v. Fraser, 63 Miss. 
231. (4) In commenting on the last 
cited cases it has been said that: “It 
is to be remembered that those deci- 
sions were rendered when our anti- 
commercial statute was in full flower, 
and when notes payable to order were 
Subject to all defenses even in the 
hands of innocent purchasers. But 
the anticommercial statute does not 
apply td a note made payable to bear- 
er = a.) or that reason, “we are 
not called on to express any opinion 
as to the present effect of that sec- 
tion of our laws, known as the anti- 
commercial statute (Hemingway’s 
Code 1927, § 2740), which has not yet 
been expressly repealed, as viewed in 
connection with the enactment in this 
state of the Uniform Negotiable In- 
struments Law (Hemingway’s Code 
1927, §§ 2755-2879) except that we 
may add that the recent trend of 
judicial opinion in this state shows 
that our state has kept well in step 
with the pregress of the times on 
questions of the honor and protec- 
tion of commercial paper.” Allen v. 
Grenada Bank, 124 So. 69, 71, 155 
Miss. 91. 


[b] In Utah, in view of a statu- 
tory provision, relative to usury, that 
the discount, sale, and transfer in the 
regular course of business of nego- 
tiable paper by one not the maker 
thereof wityout intent to violate the 
title relativ4 to interest and usury 
shall not be construed as usurious, the 
view has been taken that an accom- 
modation note which apparently in 
the first instance was discounted at 
an excessive rate was not void in the 
hauds of a holder where there was 
no showing that he had notice of the 
facts alleged to constitute usury, not- 
withstanding a statutory provision 
declaring usurious notes void. Ro- 
senblum v. Gomoll, 173 P. 243, 52 Utah 
206. 


14. Burrows v. Cook, 17 Iowa 436; 
Davenport v. Kendrick, 139 S.E. 295, 
148 Va. 479; Lynchburg Nat. Bank 
v. Scott, 22 S.E. 487, 91 Va. 652, 50 Am. 
S.R. 860, 29 L.R.A. 827. See Williams 
v. Wilder, 37 Vt. 613 (it seems that if 
the consideration is merely declared 
illegal by statute, without saying that 
the security is void, such security is 
good in the hands of an innocent hold- 
er for value, if taken in the due course 
of business in the mercantile sense); 
Converse v. Foster, 32 Vt. 828. But 
see Iowa cases infra note 18 [d]. 


[a] Reason for rule.—The law ex- 
tends this peculiar protection to nego- 
tiable instruments, because it would 
seriously embarrass mercantile trans- 
actions to expose the trader to the 
consequences of having the bill or 
note passed to him impeached for 
some covert defect. Lynchburg Nat. 
Bank v. Scott, 22 S.H. 487, 91 Va. 652, 
50 Am.S.R. 860, 29 L.R.A. 827. 


15. D.C.—Whipp v. Glueck, 61 App. 
D.C. 118, 58 F.(2d) 523. See Mollo- 
han v. Masters, 45 App.D.C. 414; Met- 
ropolitan Loan & Trust Co. y. Schafer, 
44 App.D.C. 356. 


SoMbeagee eke v. Wilcox, 15 Iowa 


Md.—Cockey v. Forrest, 3 Gill & J. 
482. 
Mich.—Coatsworth v. Barr, 11 Mich. 


199; In re Leddy, 11 Mich. 197. See 
Dart Nat. Bank v. Burton, 241 N.W. 
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858, 258 Mich. 283 (defense of usury 
cannot be urged against purchaser in 
due course before maturity). : 


Minn.—Robinson" y. Smith, 64 N.W. 
90, 62 Minn. 62; Scott v. Austin, 32 
N.W. 89, 864, 36 Minn. 460; Roches- 
ter First Nat. Bank v. Bentley, 6 N. 
W. 422, 27 Minn. 87. 


Philippine.-—Go Chioco v. Martinez, 
45 Philippine 256. 


[a] Equitable actions.—The word 
“action” as used in Comp. L. § 1316 
(Comp. L. [1915] § 5995), providing 
that, in any action brought on nego- 
tiable paper which is based on a usu- 
rious consideration, if plaintiff be- 
came bona fide purchaser before ma- 
turity he shall be entitled to recov- 
er unless he had notice of the usury 
before bringing suit, includes a suit 
in equity as well as an action at law. 
Coatsworth v. Barr, 11 Mich. 199. 


{b] In Arkansas (1) such a stat- 
ute has apparently been given effect. 
Tucker v. Wilamouicz, 8 Ark. 157. 
(2) But the act of Febr. 9, 1875, 
providing that no bill of exchange or 
promissory note void in its inception 
for usury shall be void in the hands 
of a bona fide purchaser for value, 
was held violative of the constitution- 
al provision making usurious instru- 
ments void. German Bank v. De 
Shon, 41 Ark. 331. 


16. Ala.—Faris v. King, 1 Stew. 
255. See Pearson v. Bailey, 23 Ala. 
5387 (where it was said that, if a 
note is usurious in its inception, the 
taint abides in it and will follow it in- 
to whose hands soever it may go, 
unless the holder receives it through 
the fraud of the maker). 


Ark.—People’s Sav. Bank v. Raines, 
2 S.W.(2d) 20, 175 Ark. 1155; Wim- 
berly v. Scoggin, 193 S.W. 264, 128 
Ark. 67; Lowe v. Walker, 91 S.W. 22, 
77 Ark. 103; German Bank vy. De 
Shon, 41 Ark. 331. 

Conn.—Townsend v. Bush, 1 Conn. 
260; Bacon v. Norton, 5 Day 128. 

Ky.—Early v. McCart, 2 Dana 414. 

Md.—Sangston v. Maitland, 11 Gill 
& J. 286; Sauerwein v. Brunner, 1 
Harr.&G. 477. See Burt v. Gwinn, 4 
Seite 507 (apparently recognizing 
rule). 


S.C.—Gaillard v. Le Seigneur, 26 


S.C.L. 225; Solomons v. Jones, 6 S.C. 
Te e144 be S: Cx 154). 6 --Am. Ds 1538): 
Payne v. Trezevant, 2 S.C.L. 23. 

2 Yerg. 


Tenn.—Tait v. Hannum, 
0. 


Tex.—Andrews v. Hoxie, 5 Tex. 171. 


Eng.—Lowe v. Waller, 2 Dougl. 736, 
99 Reprint 470; Bowyer v. Bampton, 
Str. 1155, 93 Reprint 1096. 


See Rodecker v. Littauer, 59 F. 857, 


8 C.C.A. 320; Ward v. Sugg, 18 S.B. 
CT LAS REN. Oo 489) O24 NR PAs e280): 
Glenn v. Farmers’ Bank, 70 N.C. 


191; Collier v. Nevill, 14 N.C. 30 (all 
four cases recognizing rule); Moffett 
v. Bickle, 21 Gratt. (62 Va.) 280 (ap- 
parently recognizing rule as to the 
right of the holder against the mak- 
er and accommodation indorsers). 


[a] Reason for rule.—‘If it was 
once permitted to an indorsee to re- 
cover on a usurious note, the lender 
could always pass away these notes 
or bills, either bona fide to one to 
whom he is indebted, or colourable to 
some secret partner in the business, 
and by these means . the stat- 
ute would be eluded.”’ v. Trez- 
evant, 2S.C.L. 238, 31. 


Payne 
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the terms of the statute the instrument is, in its in- 
ception, void and not merely voidable, the defense 
of usury is available against such purchaser; the 
instrument is as ineffective in his hands as in the 
hands of those who made the usurious contract.!® 


[b] In Georgia the right of the 
maker of a promissory note to insist 
on the invalidity of a homestead 
waiver embraced in a promissory note 
in the hands of a bona fide holder has 
been upheld. Clark v. Bank of Thom- 
asville, 95 S.E. 331, 21 Ga.App. 818 
(where the court said that L. [1916] 
p 48 repealing statute rendering void 
titles tainted with usury had no ap- 
plication to the case presented by the 
record). 


[c] In Massachusetts (1) the rule 
has been recognized. Kendall v. Rob- 
ertson, 12 Cush. 156; Bridge v. Hub- 
bard, 15 Mass. 96, 8 Am.D. 86. (2) 
But it has been held that a negotia- 
ble security deposited as collateral 
for a loan made in violation of the 
Small Loans Act (St. [1911] ec 727, 
amended by St. [1912] c 675), where 
separated from the void loan, was en- 
forceable in the hands of a bona fide 
purchaser. Burnes v. New Mineral 
nomtilizes Co., 105 S.E. 1074, 218 Mass. 


[d] In New York (1) the general 
rule has been recognized or applied. 
Sabine v. Paine, 119 N.E. 849, 223 N.Y. 
401, 5 A.L.R. 1444; Claflin v. Boorum, 
25 N.E. 360, 122 N.Y. 385; Union Bank 
v. Gilbert, 83 Hun 417, 31 N.Y.S. 945; 
Sweet v. Chapman, 7 Hun 576; Hall 
v. Earnest, 36 Barb. 585; Woodward 
v. Madsen, 215 N.Y.S. 279, 127 Misc. 
19; Powell v. Waters, 8 Cow. 669; 
Wilkie v. Roosevelt, 3 Johns.Cas. 206, 


2 2AM. Do 49" " Pratt. va) Adams" 97 
Paige 615; Thompson vy. Berry, 3 
Johns.Ch. 395 [aff 17 Johns. 436]. 


See Schlesinger v. Gilhooly, 81 N.E. 
619, 189 N.Y. 1, 12 Ann.Cas. 1138 (rec- 
ognizing rule generally); Wilinsky v. 
Schacher, 214 N.Y.S. 252, 216 App.Div. 
734; Sabine v. Paine, 132 N.Y.S. 813, 
148 Apnv.Div. 7380; Weisman v. Nai- 
tove, 211 N.Y.S. 740, 125 Mise. 647 
(three foregoing cases apparently rec- 
ognizing rule); Oppikofer v. Murphy, 
TPSISS INNES) L685 4.1146 “App. Dina Sil 
(where the right to recover was de- 
nied). (2) Where a_ person  bor- 
rowed money from another at lawful 
interest, which such borrower sub- 
sequently loaned at usury to a third 
person, who gave a note and mort- 
gage to such other, the note was void 
in the latter’s hands, although he was 
ignorant of the usury. Rosenmeyer 
v. Greenbaum, 68 N.Y.S. 237, 57 App. 
Div. 681. (3) However, as toa state 
bank which discounts a note for value 
be -re maturity and in due course 
without notice of usury between pri- 
or parties, the view has been taken 
that usury cannot be set up. Schles- 
inger vy. Gilhooly, supra; Schlesinger 
v. Kelly, 99 N.Y.S. 1083, 114 App.Div. 
546. See Schlesinger v. Lehmaier, 83 
N.E. 657, 191 N.Y. 69, 16 L.R.A.N.S. 
626, 123 Am.S.R. 591 (recognizing 
rule). (4) The effect of the decision 
in Schlesinger vy. Gilhooly, supra, 
seems to be somewhat weakened by 
the lack of unanimity of the majority 
of the court as to the ground of the 
decision. See Schlesinger y. Gilhoo- 
ly, supra; and Schlesinger v. Leh- 
maier, supra (where Schlesinger v. 
Gilhooly, supra, is explained). (5) 
An action cannot be maintained to re- 
cover back the purchase money paid 
for a usurious note transferred to 
plaintiff by delivery only, on the 
ground of total failure of considera- 
tion without alleging that defendant 
had knowledge of, or was a party to, 
the usury. Littauer v. Goldman, 72 
N.Y. 506, 28 Am.R. 171 [rev 9 Hun 
231]. (6) The rule seems to be oth- 
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A like rule applies where the contract is made void 
Thus, when the statute renders a 
usurious agreement void as to the interest agreed 
to be paid, no interest can be collected even by an 
innocent holder of the paper;'® but there is appar- 
ently authority to the contrary where the statute 
makes void a provision for usurious interest.1® 
Where the rule that a usurious instrument is void in 
the hands of a subsequent holder is récognized, the 
view is taken that no validity can be given to it by 
sale or exchange, because that which the statute 
has declared void cannot be made valid by passing 
It has been held 
that the transfer without indorsement of a note 
payable to a specified person or order does not per- 
mit the transferee to claim the benefit of the rule 
that a bona fide purchaser or holder in due course 
takes the paper free from the defense of usury.” 


Stipulation in note for waiver of defenses. 


only in part.17 


through the channels of trade.?° 


erwise, at least to the extent of per- 
mitting the transferee to recover dam- 
ages, where the transferor had knowl- 
edge of the usury and was the actual 
usurer. Delaware Bank v. Jarvis, 20 
N.Y. 226. (7) Warranties as to 
validity and subsisting obligation on 
transfer without indorsement' see 
Bills and Notes § 584. 


17; Clarke Vv, Etavard, 36 S:E: 837, 
MinelvmeCra ap a4 oy © 55 Le ERs A AO Oise ANE = 
lanta Sav. Bank v. Spencer, 33 S.H. 
878, 107 Ga. 629; Angier v. Smith, 28 
S.E. 167, 101 Ga. 844; Laramore v. 
Americus Bank, 69 Ga. 722; Bailey 
v. Lumpkin, 1 Ga. 392. See Clark v. 
Bank of Thomasville, 95 S.E. 331, 21 
Ga.App. 818 (defense of usury good 
against bona fide holder). Stokeley 
v. Buckler, 61 S.W. 460, 22 Ky.L. 1740 
(assignee of notes took subject to the 
defense of usury). 


18. In re Hotel Equipment Co., 297 
F. 842 (Georgia statute); Laramore 
v. Americus Bank, 69 Ga. 722; Bailey 
v. Lumpkin, 1 Ga. 392; Wolfe v. Cit- 
izens Bank of Dublin, 106 S.E. 605, 
26 Ga.App. 510; Gilder v. Hearne, 14 
S.W. 1031, 79 Tex. 120; Christian v. 
Manning, (Tex.Civ.App.) 59 S.W.(2d) 
234; Yonack v. Emery, (Tex.Civ.App.) 
4 S.W.(2d) 293 [aff (Commn.App.) 13 
S.W.(2d) 667, 70 A.L.R. 684]; Miles 
v. Kelley, 40 S.W. 599, 16 Tex.Civ.App. 
147; Smith v. Mason, (Tex.Civ.App.) 
39 S.W. 188; Mason First Nat. Bank 
v. Ledbetter, (Tex.Civ.App.) 34 S.W. 
1042; Eskridge v. Thomas, 91 S.W. 
TO WE Vide Seas \ Len eAs LoL sCe T69, 
See Young v. First Nat. Bank of Cov- 
ington, 95- S.E. 381, 22 Ga.App. 58; 
and cases supra note 17. But see 
Weed v. Gainesville R. Co., 46 S.E. 
885, 119 Ga. 885 (per Lamar, J.). 


[a] In Alabama (1) under an 
early statute which avoided usurious 
contracts as to all but the principal 
sum, the rule of the text was recog- 
nized. Saltmarsh v. Planters’, etc., 
Bank, 14 Ala. 668, 17 Ala. 761. (2) 
So, also, the view has been taken that 
the code provision, Code (1923) § 8567, 
that contracts tainted with usury 
cannot be enforced either at law or in 
equity except as to the principal and 
that the borrower shall not be re- 
quired in any case in law or equity 
to pay more than the principal sum 
borrowed renders the contract void 
as to interest so that the defense of 
usury to the extent of the interest 
may be made against a holder in due 
course. McCormick v, Fallier, 134 So. 
471. See Blue v. First National Bank 
of Elba, 75 So. 577, 200 Ala. 129. But 


 USURY 


usury.?? 


en.73 


In 


see Sewell v. Nolen Bank et al., 85 So. 
375, 204 Ala. 375 (where there was 
failure to sustain burden of proof as 
to taking in due course); Vogler v. 
Manson, 76 So. 117, 200 Ala. 351 
(abatement as to legal interest was 
not permitted as to a holder in due 
course). (3) For decisions under 
Sleds statutes see cases supra notes 


[b] In Iowa, in view of Code § 
3041, providing for a forfeiture of a 
certain amount to the school fund in 
actions on usurious contracts, and 
providing also that in no case where 
unlawful interest is contracted for 
shall plaintiff have judgment for more 
than the principal sum, and § 3042, 
giving a bona fide assignee of a usu- 
rious contract the right to recover 
from the usurer the full amount of 
the consideration paid by the as- 
signee, less any sum realized by him 
on the contract, it has been held that 
a holder in due course takes a nego- 
tiable instrument subject to a forfei- 
ture of usurious interest contracted 
for, and that usury may be pleaded 
against’ a bona fide holder. Perry 
Sav. Bank v. Fitzgerald, 149 N.W. 497, 
167 Iowa 446; Campbell v. McHarg, 9 
Iowa 354; Bacon v. Lee, 4 Iowa 491. 
See Burrows v. Cook, 17 Iowa 436 (ap- 
parently recognizing rule). 


[c] In Massachusetts, under Rev. 
St. c 85 § 2, as amended by St. (1846) 
c 199, providing for the forfeiture of 
three times the amount of the inter- 
est unlawfully taken or reserved, usu- 
ry between the payee and maker of a 
promissory note was a good defense 
for the latter pro tanto to the note in 
the hands of a bona fide indorsee, to 
whom it was indorsed before maturi- 
ty for full value and without notice of 


the usury. Kendall v. Robertson, 12 
Cush. 156; Whitten v. Hayden, 7 Al- 
len 407. 

[d] In North Carolina (1) Code § 


3836, providing that the taking, re- 
ceiving, or charging a rate of interest 
greater than is allowed shall be 
deemed a forfeiture of the entire in- 
terest which has been agreed to be 
paid, made void the agreement as to 
interest in a note in the hands of a 
holder who acquired the note before 
maturity for value and without no- 
tice. Faison v.’ Grandy, 38 S.E. 897, 
128 N.C. 488, 83 Am-S.R. 693 [gr reh 
on other grounds 36 S.E. 276, 126 N.C. 
827]; Ward v. Sugg, 18 S.E. 717, 113 
N.C. 489, 4938, 24 L.R.A. 280 [disappr 
Coor Vv. Spicer, 65 N-©.. 401i (C2) ort 
by passing the note off before ma- 


applying the doctrine with respect to instruments 
made void by statute it has been held that, even 
though the maker of a negotiable note stipulates 
therein that he waives all defenses’ to the payment 
of such note in the hands of a bona fide purchaser 
for value, this does not prevent him from setting up 
the defense of usury to an action thereon by a bona 
fide purchaser for value without knowledge of the 


Subsequent promise to pay. It has been held that 
a promise by the maker to an innocent holder of 
usurious paper to pay it if indulgence is given is 
binding on him and may be enforced if delay is giv- 


Intermediate usury. Where there is no usury in 
the instrument in the original transaction, usury in 
any intermediate transaction will not avoid it in the 
hands of a bona fide holder.*# 


turity and for value, the endorsee 
may recover on it, the statute is use- 
less, as the protection intended and 
the penalty and prohibition are alike 
rendered nugatory. The victim would 
have no recourse but to suffer in 
silence. The usury would be collect- 
ed in spite of the law which had de- 
clared the ‘entire interest forfeited’ 
ab initio, by the fact of ‘charging: or 
reserving’ it.”’ Ward v. Sugg, supra. 

{e] Usury in other notes, paid to 
the lender or creditor may not be set 
off against a note in the hands of a 
bona fide holder. Wolfe v. Citizens’ 
Bank of Dublin, 106 S.E. 605, 26 Ga. 
App. 510. 


19. Connon v. Goebel, (Cal.) 18 P. 
(2d) 931; Community Lumber Co. of 
Baldwin Park v. Chute, (Cal.) 292 P. 
1069; Baker v. Butcher, 289 P. 236, 106 
Cal.App. 358. 


20. Claflin v. Boorum, 25 N.E. 360, 
122 N.Y. 385; Glenn v. Farmers’ Bank, 
70 N.C. 191. See Payne v. Trezevant, 
2 8.C.L. 23 (where it was said that, if 
the bargain was in its origin usurious, 
no circumstances afterward between 
intermediate parties, however fair or 
legal, as between them, will ever give 
efficiency or validity to a note or bill, 
so as to charge the drawer). 


21. Doll v. Hollenback, 28 N.W. 286, - 
19 Neb. 639. 


22. Union Nat. Bank vy. Fraser, 63 
Miss. 231. 


23. Palmer v. Severance, 8 Ala. 53. 

24. U.S.—See Nichols vy. Fearson, 7 
Pet. 103, 8 L.Ed. 623. 

Iowa.—Dickerman vy. Day, 7 Am.R. 
156, 31 Iowa 444. 

Kan.—Quint v. Harp City First Nat. 
Bank, 58 P. 1010, 9 Kan.App. 474. 

Me.—French y. Grindle, 15 Me. 163. 

Md.—Burt v. Gwinn, 4 Harr.&J. 507. 


Mass.—Manning v. Wheatland, 10 
sete 502; Knights v. Putnam, 3 Pick. 


Miss.—Guaranty Inv. & Loan Co. vy. 
Stevens, 1387 So. 335, 161 Miss. 473. 

N.Y.—Cram v. Hendricks, 7 Wend. 
569; Braman v. Hess, 13 Johns. 52. 
Puce eclser v. Brock, 3 Ohio St. 

$.C.—Foltz v. Mey, 1 S.C.L. 486. 

Va.—Whitworth y. Adams, 5 Rand. 
(26 Va.) 333. 

Eng.—Parr v. Bliason, 1 East 92, 102 
Reprint 37; Daniel v. Cartony, 1 Esp. 
274, 170 Reprint 355; Reg. v. Sewel, 
7 Mod. 118, 87 Reprint, 1135. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 3858-359] 


Valid indorsement of usurious note. The view 
has been taken that the holder of a note may main- 
tain an action against the indorser notwithstanding 
such indorser?® or another person?® exacted usury 
from the maker. 


Usurious transaction between original parties sub- 
sequent to assignment of valid note. Usurious agree- 
ments and acts of the original parties to a note, made 
or performed after they had parted with the note 
for value,*? such as withholding a part of the origi- 
nal consideration which had not been paid,?* cannot 
affect the note with usury in the hands of a pur- 
chaser who was not a party to the agreement or acts 
of the original parties. 


Effect of Negotiable Instruments Law. Accord- 
ing to some eases, the provision of the Uniform Ne- 
gotiable Instruments Act that a holder in due course 
holds the instrument free from any defect of title 
of prior parties, and free from defenses available 
to prior parties among themselves, and may enforce 
payment of the instrument for the full amount there- 
of against all parties liable thereon, has not changed 
the rule, applicable under some usury statutes, per- 
mitting the setting up of the defense of usury against 
a purchaser for value before maturity and without 
notice.*® The foregoing provision of the Negotiable 
Instruments Act has, however, been given considera- 
tion in reaching the conclusion that an instrument in 
the hands of a holder in due course is not subject 


25. Morford v. Davis, 28 N.Y. 481; 
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to the defense of usury.*® The view has also been 
taken that, under the provision of the Negotiable 
Instruments Act, that every indorser who indorses 
without qualification warrants to all subsequent hold- 
ers in due course that the instrument is, at the time 
of his indorsement, valid and subsisting precludes 
an indorser from setting up usury in the inception 
of the instrument against such, a holder.*! 


What law governs and retroactive operation of 
statutes. In an action by a bona fide indorsee for 
value before maturity, the maker or indorser of a 
note eannot show that the note, dated in the state 
where sued on with intent that it should be a con- 
tract of that state, where it would be valid, was 
actually made in another state and is, therefore, void 
for usury under the law of that state.?2 Where, 
under the law existing at the time of the execution 
of a usurious note, it was void or subject to the de- 
fense of usury in the hands of a bona fide purchas- 
er, a statute thereafter enacted making such notes 
valid in ‘the hands of such purchasers does not op- 
erate restrospectively to render the note free from 
such defense in the hands of a bona fide purchaser 
who took without notice,?* in the absence of a clear 
and unequivocal expression of intention to the con- 
trary.?* 


[§ 359] (3) Paper Acquired after Maturity. In 
accordance with general rules,?° and the rules goy- 
erning when usurious paper is acquired from a bona 


eral pririciple that an instrument 


McKnight v. Wheeler, 6 Hill (N.Y.) 
492; Moffett v. Bickle, 21 Gratt. (62 
Va.) 280. 

Right of lender to set up usury in 
general see supra § 213. 

26. Owings vy. Grimes, 5 Litt. (Ky.) 
331; Horowitz v. Wollowitz, 110 N. 
Y.S. 972, 59 Mise. 520. ‘ 

27. Seymour Opera House Co. v. 
Thurston, 45 S.W. 815, 18 Tex.Civ.App. 
417. See Guaranty Investment & 
Loan Co. y. Stevens, 137 So. 335, 161 
Miss. 473 (where the right to set up 
usury was denied). 

28. Seymour Opera House Co. v. 
Thurston, 45 S.W. 815, 18 Tex.Civ.App. 
417. 


29. McCormick v. Fallier, 134 So. 
471, 223 Ala. 80; Perry Savings Bank 
v. Fitzgerald, 149 N.W. 497, 167 lowa 
446; Eskridge y. Thomas, 91 S.E. 7, 79 
W.Va. 322, L.R.A.1918C, 769. 


[a] In New York (1) in some ear- 
lier cases in the lower courts, the view 
was taken that the above provision 
of Neg. Instr. L. § 96 (Uniform Neg. 
Instr. Act § 57) changed the rule 
that a holder of a note, void by virtue 
of a statutory declaration, because of 
usury, who became such before the 
maturity of the note for value and 
without notice of the usury, cannot 
enforce the same (Klar vy. Kostiuk, 119 
N.Y.S. 683, 65 Mise. 199), (2) and 
that under such provision of the Ne- 
gotiable Instruments Law the defense 
of usury was not available against a 
bona fide holder for value in due 
course and before maturity (Oeser v. 
Behrend, 151 N.Y.S. 873, 89 Misc. 391; 
Klar v. Kostiuk, supra; Emanuel v. 
Misicki, 149 N.Y.S. 905. See Wood v. 
Babbitt, 149 F. 818 [where the right 
to set up usury was denied]; Schles- 
inger v. Lehmaier, 83 N.E. 657, 191 
N.Y. 69, 123 Am.S.R. 591, 16 L.R.A. 
N.S. 626 [per Haight, J.]; Schlesinger 
v. Kelly, 81 N.E. 619, 189 N.Y. 1, 12 
Ann:Cas. 1138 [per Bartlett, J.J; 
Schlesinger v. Kelly, 99 N.Y.S. 1083, 
114 App.Div. 546 [concurring op of 
Laughlin, J.]). (3) Defendant, being 


to a third person for two hundred and 
fifty dollars, and asked him to pro- 
cure money on it, agreeing that he 
might keep anything he could get 
over one hundred dollars. The third 
person sold the note to plaintiff, who 
paid face value therefor, and there- 
upon paid one hundred dollars to de- 
fendant, keeping the balance. Plain- 
tiff and the third person both testi- 
fied that plaintiff had no knowledge 
of the agreement between the third 
person and defendant, and it was held 
that the defense of usury was not 
available as against plaintiff. Mc- 
Whirter vy. Longstreet, 81 N.Y.S. 334, 
39 Mise. 831 (no reference to Negotia- 
ble Instruments Law). (4) In such 
case the mere fact that the third 
person had boarded with plaintiff did 
not justify the inference that plain- 
tiff knew of the usurious agreement. 
McWhirter v. Longstreet, supra. (5) 
The view that the rule under the usu- 
ry law was not changed by the Nego- 
tiable Instruments Law was, how- 
ever, also taken. Crusins v. Siegman, 
142 N.Y.S. 348, 81 Misc. 367. (6) In 
a comparatively recent case in the 
court of appeals, which involved the 
effect of the discount by plaintiff of 
a note at an excessive rate, negotiat- 
ed by the payee who was the agent of 
defendant maker, for the latter, it was 
laid down broadly that the above pro- 
vision of the Negotiable Instruments 
Law did not change the rule that 
usury rendered the instrument in- 
valid even in the hands of a bona fide 
holder for value before notice and 
without maturity. Sabine v. Paine, 
119 N.E. 849, 223 N.Y. 401, 5 A.L.R. 
1444. (7) The reason for the rule is 
that the provision of the Negotiable 
Instruments Law in question is a dec- 
laration of the general principle that 
a negotiable instrument, in the hands 
of an innocent holder, who has receiv- 
ed it in good faith in the ordinary 
course of business, for value, and 
without notice of a defense, is not 
invalid and is enforceable by the 
holder, and such provision has‘no rel- 
evancy to the exception to such gen- 


which a statute, expressly or through 
necessary implication, declares void 
is without legal efficacy and cannot 
obligate a party -or support a right. 
Sabine v. Paine, supra. (8) The gen- 
eral rule stated in Sabine vy. Paine, 
Supra, has since been applied or rec- 
ognized. Wilinsky v. Schacher, 214 
N.Y.S. 252, 216 App.Div. 734; Wood- 
ward v. Madsen, 215 N.Y.S. 279, 127 
Misc. 19; Weisman y. Naitove, 211 
N.Y.S. 740, 125 Mise. 647. 


30. Baker v. Butcher, 289 P. 236, 
106 Cal.App. 358 (where, however, a 
like rule was apparently recognized 
under a statute which merely de- 
clared void a provision with respect to 
usurious interest). See Whipp v. 
Glueck, 61 App.D.C. 118, 58 F.(2d) 523 
(where, however, there was also a 
statute expressly providing that a 
bona, ‘fide indorsee, without notice, be- 
fore maturity shall not be affected by 
usury exacted by a prior holder). 


31. Klar v. Kostiuk, 119 N.Y.S. 683, 
65 Misc. 199; Horowitz v. Wollowitz, 
110 N.Y.S. 972, 59 Mise. 520. Com- 
pare, however, New York cases infra 
note 29 [a]. 

Warranty as to valid and subsist- 
ing obligation in general see Bills and 
Notes § 584. 


32. Towne v. Rice, 122 Mass. 67, 72 
(where it was said: ‘No reasons of 
public policy require a tribunal to 
permit a party to contradict the in- 
strument he has signed, in order thus 
to sustain foreign laws, of which it 
has no judicial knowledge until they 
are proved to it as facts, where by so 
doing injustice would be done to an 
innocent. party’’). 


What law eOvCEnS in general see 
supra §§ 7-35. 

33. Whitten v. Hayden, 7 Allen 
(Mass.) 407; Hackley v. Sprague, 10 
Wend. (N.Y.) 1138, 

34. North Bridgewater Bank vy. 
Copeland, 7 Allen (Mass.) 139. 


35.' See Bills and Notes §§ 693, 
1031. 
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fide holder,s* one who acquires a note after ma- 
turity takes it subject to the defense of usury which 
eould have been interposed in an action between 
the original parties.** Thus, whenever a note is 
purehased after maturity, the maker is entitled 
to the defense of usury between the maker and payee, 
in a suit by the indorsee of the payee, as fully as if 
the note had remained in the hands of the payee.*§ 
Likewise, an assignee after maturity of a usurious 
note takes subject to the defense of usury that might 
have been set up against his assignor.°° It has 
been held that the lender under a usurious contract 
who had transferred a usurious loan note could not 
reeover from the borrewer, where it paid the trans- 
feree the amount of the note on the borrower’s fail- 
ure to pay.*® Where the original lender has, as in- 
dorser, taken up a renewal note made by the debtor 
in the hands of an indorsee, on the debtor’s failure to 
pay, usury in a prior renewal note exacted by the 
holder with whom the original note had been dis- 
eounted may not be availed of by defendant in a 
suit by such lender to foreclose a mortgage given 
to secure the original note;*! but the rule is oth- 
erwise in respect of usury in the renewal note which 
the original lender took up.*? 

[§ 360] (4) Usurious Paper Acquired from Bona 
Fide Purchaser. In accordance with general rules,** 
one who acquires negotiable paper, which was usuri- 


36 See infra § 360. 46. 


0 
Wood, 26 Wis. 
Seoggin, 193 


Fla. 1215; Aldrich v. 


S 47. 
168. See Wimberly v. 


48. 
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» Woodworth v. Huntoon, supra; 
37. Tucker vy. Fouts, 76 So. 130, 73/ Robinson v. Smith, supra. 
Robinson v. Smith, supra. 


ee 
[§§ 359-362 


ous between the original parties, from a bona fide 
holder who purchased it for value, before maturity,** 
obtains the title and rights of such holder,*® and the 
rule is not affected by the fact that the subsequent 
purchase was made after maturity*® and with no- 
tice to the subsequent purchaser of the vice in the 
origin of the paper.** 


[§ 361] (5) Assignment for Benefit of Creditors 
of Usurer. The right of the maker of a promissory 
note to set up usury as a defense to an action by one 
claiming under a deed of assignment for the credi- 
tors of the payee to the same extent as such maker 
could have set up the defense against the payee has 
apparently been recognized.#§ 


[§ 362] c. Usury in Collateral or Independent 
Transaction. A person’s right to enforce an obli- 
gation, honest in itself, is not affected by usury in a 
collateral*® or independent®® transaction to which 
he was not a party. Thus, when one in good faith 
loans money to another to be used in paying off a 
specific debt,°1 or when, at the request of the debtor, 
another pays off such debt,5? usury in such debt is 
not a defense in an action to recover the money so 
advanced or paid; nor is usury in a debt which a 
person, at the request of the debtor, assumes to pay 
a defense to a suit to foreclose a deed of trust given 
by the debtor to such person to secure the obligation 


collateral did not affect the title of 
such third person to warehouse re- 
ceipts owned by the maker of the 
usurious notes, which receipts were 


SW. 264, 128 Ark. 67. 


SS. Wing v. Dunn, 24 Me. 128. See 
Buehler v. Pierce, 175 N.Y. 264, 67 N. 
EB. 573 (usurious note void even in 
hands of innecent purchasers). 


[a] Bxtent of relief—(i) Under 
Rev. St. c 69 § 2, the maker was enti- 
tled to avoid the payment of the ex- 
cessive interest reserved. Wing  v. 
Dunn, 24 Me. 128. (2) Rev. St. c 69 § 
6, providing that the preceding sec- 
tion shall not apply to one who pur- 
chases a note in good faith, without 
notice, and for a valuable considera- 
tion, referred to § 5, which author- 
ized one who makes a usurious pay- 
ment to recover the amount thereof 
from the creditor or his representa- 
tives and had no reference to § 2, 
which provided that the debtor may 
set up the defense of usury and avoid 
the usurious excess reserved or tak- 
en. Wing v. Dunn, supra. 


39. Jay v. Reed, 56 Ill. 130. 


40. Deming Iny. Co. v. Giddens, 
(Tex.Civ.App.) 41 S.W.(2d) 260. 


41. Simpson v. Cox, 79 S.E. 102, 95 
S.C. 382. 
42. Simpson v. Cox, supra. 


43. See Bills and Notes § 685. 


44. Rights of boma fide purchaser 
see supra § 358. 


45. Woodworth yv. 
131; Robinson y. Smith, 64 N.W. 
62 Minn. 62, 65. 


“It would be inconsistent that the 
law should recognize a perfect title 
to the paper in an innocent purchas- 
er, yet limit his right to dispose of it. 
If he cannot transfer the paper, with 
all the privileges and immunities at- 
taching to it in his hands, to any one 
he please, his title is imperfect, he is 
deprived of a free market for it.” 
Robinson v. Smith, supra. 


Huntoon, 40 Ill. 
90, 


Mallon v. Munson, 2 Handy 97, 
12 Ohio Dec. (Reprint) 348. 


49. Breckenridge v. Bullitt, 3 Litt. 
(Ky.) 3; Kay v. Whittaker, 44 N.Y. 
eae Stone v. Ware, 6 Munf. (20 Va.) 
541. ’ 


fa] Illustrations.—(1) Where a 
person, who was indebted to another 
on a usurious contract, executed his 
note to a third person, in payment of 
an honest debt owed by such other 
to such third person, in an action on 
the note by such third person, the 
maker cannot set up the usury in the 
contract between himself and such 
other. Breckenridge vy. Bullitt, 3 
Litt. (Ky.) 3. (2) Where a creditor, 
by an arrangement with his debtor, 
which as between them was tainted 
with usury, induced the debtor to give 
a bond to such creditor’s own creditor 
in lieu of another bond which the 
latter held for the debt to him, such 
usury does not affect the bond so 
taken in lieu of the other bond where 
the obligee had no notice of the usury. 
Stone v. Ware, 6 Munf. (20 Wa.) 541. 
(3) Where one who has contracted for 
the purchase of premises directs the 
vendor to convey the property to a 
third person, such purchaser may not 
successfully. set up the claim that 
such third person had exacted usury 
from him and that the conveyance 
to such third person was in payment 
of the usurious debt, in a suit by the 
vendor to foreclose a purchase-money 
mortgage taken from such third per- 
son. Kay v. Whittaker, 44 N.Y. 565. 


{b] Warehouse receipts received in 
settlement of notes.—Usury in cer- 
tain notes which had been sold by the 
payee to a third person and which 
were subsequently taken up by the 
payee in a settlement with such third 
person in which the latter took the 
payee’s own note with another note 


of the maker of the usurious notes as! 75, 


delivered to such third person in con- 
nection with the settlement of such 
payee’s note to the third person and 
the taking up of the note held by such 
third person as collateral. Bogle’s 
Adm’r v. Thompson, 20 S.W.(2d) 173, 
230 Ky. 538. 


50. Polhill v. Brown, 10 S.E. 921, 
84 Ga. 338. 


[a] Illustration.—Usury exacted 
from the grantor by the grantee ina 
transaction pursuant to which a deed 
is given, or in such deed, does not 
affect a subsequent deed of the same 
land from such grantee to a person 
who, as the consideration of such 
deed and at the request of the original 
grantor, becomes surety for such 
grantor in respect of a loan obtained 
by such grantor. Polhill v. Brown, 
10 S.E. 921, 84 Ga. 338. 


51. Lowe v. Walker, 91 S.W. 22, 77 
Ark. 103; Stephenson vy. Shirley, 60 
S.W. 387, 22 Ky.L. 1159; Swift v. Ad- 
kins, 2 Lea (Tenn.) 137. 


{a] When usurious mortgage as- 
sirned as security.—When a debtor 
borrowed money from a third person 
to pay off a usurious debt and pro- 
cured an assignment of the debt and 
mortgage, securing the same to the 
person advancing the money, agree- 
ing to execute a new mortgage to se- 
cure the money advanced, but failed 
to execute such new mortgage, the 
assigned mortgage would be regard- 
ed as the equivalent of the new one 
and would bind the land covered 
thereby, notwithstanding the usury 
in the debt to secure which the mort- 
gage was originally given. Lowe v. 
Walker, 91 S.W. 22, 77 Ark, 103. 


Loan to pay usurious debt in gen- 
eral see supra § 207. 


52. Swift v. Adkins, 2 Lea (Tenn.) 
137. And see cases infra § 363 note 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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so assumed by such person.*? So, also, the view has 
been taken that, in a proceeding by a surety on a 
security given him by the principal debtor, usury 
in the principal obligation is no defense.°* The 
right of one who has borrowed money at a usurious 
rate in order to make a loan to a third person to 
recover from such third person the amount of usury 
paid on the loan first mentioned has, however, been 
denied.*> A note taken by a creditor as a substitute 
for a usurious note, payable to a ereditor of the 
creditor first mentioned and by the latter delivered 
to the payee in payment of the debt due such payee, 
is tainted with usury in the hands of such payee.®® 
So, also, a note taken in payment of a usurious debt, 
which is payable to one who is a creditor of the lend- 
er, is subject to the defense of usury in the hands 
of the payee where he is a party to the loan contract 
which is usurious on its face.5* Usury paid or con- 
tracted for by a person for the purpose of extend- 
ing the time of payment,°® or of making payment,®® 
of the debt of another affects with usury a note given 
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by such other to reimburse the first mentioned per- 
son. 


[§ 363] d. Estoppel in Favor of Transferee or 
Assignee.®° The borrower or debtor may, by his con- 
duct, be estopped or precluded from asserting usury 
affecting an instrument or contract in the hands of 
one to whom it has been transferred without notice 
of the usury.*! So it has frequently been held or 
recognized that, where the assignee or transferee is 
induced to purchase an obligation by the representa- 
tions of the debtor that such obligation is valid and 
enforceable, the debtor may be estopped or precluded 
from setting up usury against such obligation in the 
hands of such assignee, or transferee,®? at least 
where the latter has no notice of the usury;®? such 
a representation may be implied.** The view has 
been taken that a consent judgment in favor of an 
assignee of a note is equivalent to a new note exe- 
cuted to him, and, therefore, that the judgment 
debtor is estopped to set up usury in the original 


53. Blake y. Askew, 166 S.W.- 965, 
112 Ark. 514. 

54 Hartley v. Kirlin, 45 Pa. 49. 

Right of surety to recover from bor- 
rower in general see infra § 366. 

55. Swift v. Adkins, 2 Lea (Tenn.) 
137. 
56. 
196. 


57. Goldman v. Uhlmann, 44 N.Y. 
S. 636, 16 App.Div. 324. 


Treadwell vy. Archer, 76 N.Y. 


58. Morton v. Legrand, 2 Litt. 
(Ky.) 326. 
cae Totten v. Cooke, 2 Metc. (Ky.) 
fo. 


60. Estoppel: 

Between parties to usurious transac- 
tion see supra § 257. 

In favor of purchaser of property sub- 
ject to encumbrance see infra § 365. 


Of principal debtor where surety in- 


duced to pay usurious debt by prin- 
cipal see infra § 366. 


Waiver of defense in note affecting 
rights of bona fide purchaser see su- 
pra § 358. 


61. Spitzley v. Holmes, 240 N.W. 
81, 256 Mich. 559; Rossmassler v. 
Spielberger, 112 A. 876, 270 Pa. 30. 


[a] TIllustrations.—(1) An owner 
giving a deed and taking back a ficti- 
tious land contract so that, when the 
contract is sold by such owner’s agent 
at a discount, the owner can obtain 
more than through a second mortgage, 
is, after receiving the benefits of the 
transaction, estopped from claiming 
that the contract constituted a usuri- 
ous second mortgage, where the pur- 
chaser of the contract took without 
notice. Spitzley v. Holmes, 240 N.W. 
81, 256 Mich. 559. (2) Although the 
transaction between a debtor and 
creditor whereby the creditor obtain- 
ed certain corporate stock was usuri- 
ous, one purchasing the stock for val- 
ue at the request of the debtor obtains 
good title. Rossmassler y. Spielberg- 
er, 112 A. 876, 270 Pa. 30. 


62. Ryan v. Logan County Bank, 
55 S.W. 714, 21 Ky.L. 1518; Blades v. 
Newman, 43 S.W. 176, 19 Ky.L. 1062. 
See Guaranty Inv. & Loan Co. v. Ste- 
vens, 137 So. 335, 161 Miss. 473 (where 
the enforceability of certain notes was 
recognized). 

63. Cal.—Baker v. Butcher, 289 P. 
236, 106 Cal.App. 358. 

Ga.—Walker v. Hillyer, 53 S.E. 313, 
124 Ga. 857; Henry v. McAllister, 26 
S.E. 469, 99 Ga. 557. 


es v. Shaw, 24 Iowa 


Ky.—Taulbee v. Hargis, 191 S.W. 
320, 173 Ky. 433, Ann.Cas.1918A, 762. 


Miss.—Henderson v. Hartman, 4 So. 
549, 65 Miss. 466. 


one wresenas v. McCarty, 23 N.J.Eq, 


Ohio.—Hulbert v. Cist, 7 Ohio Dec. 


(Reprint) 545, 3 Cinc.L.Bul. 868, 1 
Clev.L.Rep. 315. 
Tex.—Cain v. Bonner, (Civ.App.) 


149 S.W. 702 [aff 194 S.W. 1098]. 


[a] Promissory notes.—(1) Where 
an innocent purchaser for value and 
without notice of usury affecting the 
note has been induced to purchase it 
by the obligor, the obligor is estop- 
ped to set up a claim of usury as 
against the purchaser (Taulbee v. 
Hargis, 191 S.W. 320, 178 Ky. 433, Ann. 
Cas. 1918A, 762) (2) either before 
or after the obligor executes a new 
note to the purchaser in lieu of the 
old debt (Taulbee v. Hargis, supra). 
(3) The rule has been applied where 
the obligation was a promissory note 
purchased after maturity. Walker vy. 
Elilyer,253..S.E. (813,' 124 Ga. 8b75 C4) 
The makers were estopped from rely- 
ing on usury as a defense in an ac- 
tion on a note by a certificate made 
by the makers before the purchase by 
the holder that the makers had re- 
ceived consideration for the full face 
value of the note. Baker v. Butcher, 
289 P. 236, 106 Cal.App. 358. 


[b] Subsequent assignee may 
claim the benefit of the privilege 
where the debtor is precluded, by his 
representation to an earlier assignee, 
from setting up usury. Coult v. Mc- 
Carty, ~) 23 \ NvJ. Ea. 126. Compare 
Brock’s Heirs v. Elliott, 8 Ky.L. 537. 


{c] In New York (1) the rule has 
been recognized or applied (Schanz vy. 
Sotscheck, 152 N.Y.S. 851, 167 App. 
Div. 202 [mod 149 N.Y.S. 145, 86 Misc. 
121]; Cross v. Smith, 32 N.Y.S. 671, 
85 Hun 49), (2) as, for example, 
where the representation is by an 
agent of the mortgagor for the sale of 
a mortgage which is alleged to be 
usurious, and where such agent is 
impliedly authorized to make the rep- 
resentation (Schanz v. Sotscheck, su- 
pra). (3) An estoppel may result 
from conduct on the part of the mort- 
gagor which is the equivalent of an 
affirmative representation that the 
mortgage in question is a valid and 
enforceable obligation. Barnett vy. 
Zacharias, 24 Hun 304 [aff 89 N.Y. 
637]. (4) A subsequent assignee may 
claim the benefit of an estoppel which 


results from the debtor’s representa- 
tion to an earlier assignee. Cross vy. 
Smith, supra. (5) Where a person 
has been induced to purchase a usuri- 
ous mortgage on the false and fraud- 
ulent representations of both the 
mortgagor and mortgagee that itisa 
valid security, given on a full consid- 
eration and free from usury, the mort- 
gagor and mortgagee are estopped 
from setting up usury as a defense. 
Miller vy. Zeimer, 18 N.E. 716, 111 N.Y. 
441, 22 Abb.N.Cas. 147. (6) But inno 
event will the purchaser of a mort- 
gage at a discount be protected by 
the equitable principle of estoppel 
to a greater extent than to give him 
again what he has paid for the mort- 
gage with lawful interest thereon; it 
would be inequitable to allow him to 
exact the face value. Miller v. Zeim- 
er, supra; Payne v. Burnham, 62 N. 
Y. 69; Schanz v. Sotscheck, 152 N.Y. 
S. 851, 167 App.Div. 202 [mod 149 N. 
Y.S. 145; 86 Misc. 121]; Verity v. 
Sternberger, 70 N.Y.S. 894, 62 App. 
Div. 112 [aff 65 N.E. 1123, 172 N.Y. 
633]. See Gilbert v. Brooklyn Real 
Estate Co., 140 N.Y.S. 354, 155 App. 
Div, 401; Cross (va Smith; sos Neves 
671, 85 Hun 49 (both cases apparent- 
ly recognizing rule). Cire Thus 
where the purchase of a mortgage was 
induced by fraud and misrepresenta- 
tions of the mortgagor and mortgagee, 
and in a suit to foreclose the mort- 
gage, the judgment decreed the sale 
of the land to satisfy the sum ad- 
vanced on the purchase of the mort- 
gage, excluding any allowance for 
the usurious excess, the purchaser 
of the securities could not maintain 
an action against the mortgagor and 
the mortgagee to recover the differ- 
ence between the amount paid and the 
face value of the securities, as dam- 
ages for the fraud. Miller v. Zeimer, 
18 N.E. 716, 111 N.Y. 449, 22 Abb.N. 
Cas. 147. (8) A guarantor of a mort- 
gage who became mortgagee without 
consideration, and who, after the as- 
signment, merely guaranteed the pay- 
ment of the bond secured by the mort- 
gage, which bond was merely a prom- 
ise to pay the amount of the bond, 
was not estopped to set up usury ex- 
acted by such guarantor’s assignee. 
Tiedemann y. Ackerman, 16 Hun 307 
[aff 84 N.Y. 677]. 


64. Walker v. Hilyer, 53 S.E. 313, 
124 Ga. 857. 

{a] Debtor’s silence as to anything 
whick would affect the validity of the 
obligation may amount to the equiva- 
lent of an assurance that such obliga- 
tion is valid. Walker v. Hilyer, 53 S. 
E. 313, 124 Ga. 857. 
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obligation.*® In general, however, in order that the 
defense of usury shall be barred, all the elements of 
an estoppel®® must be present.°’ If the assignee 
knew of the existence of the usury, and was not 
misled by statements of the debtor, the latter is not 
estopped.°& While the view has been taken that a 
promise by the maker to an innocent holder of usuri- 
ous commercial paper to pay such paper if indul- 
gence is given to the maker is binding on the latter 
and may “be enforced if delay is given,®® according 
to some decisions, a mere promise by the debtor that 
he will pay the debt notwithstanding the usury does 
not estop him from claiming the benefit of the usury 
acts.‘° The mere fact of executing a mortgage se- 
curity running to the transferee of a note secured 
by the mortgage will not constitute such a represen- 
tation as will estop the borrower.’? 


Estoppel certificate or agreement in respect of 
mortgage. While an estoppel certificate or agree- 
ment executed by a mortgagor, to the effect that the 
mortgage is a valid and enforceable obligation, which 
induces the assignee to take the mortgage, may be 
effective as to an assignee taking in good faith,*? 
usually, at least, such certificate or agreement will 
not prevent the mortgagor from availing himself of 


the defense of usury where the assignee takes with | 


full knowledge of the usury.7? The assignee of a 
mortgage has been denied recovery on his assignor’s 
covenant in the assignment to the effect that there 
is owing on the mortgage the face value without off- 
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set or defense where, although the assignor was a 
mere dummy mortgagee who had taken the mortgage 
without consideration, the mortgage is a valid and 
subsisting lien in the hands of the assignee.’# 


Paying, usurious debt for benefit of debtor. As 
against one who, without notice of usury, pays off 
a usurious debt at the debtor’s request, and who 
holds the original security as security for the ad- 
vance, the debtor cannot set up usury.*® 


Estoppel against heirs of debtor. Circumstances 
that will estop a mortgagor to set up usury will work 
a like estoppel against his heirs.*° 


[§ 364] 3. Right of Assignee or Transferee To 
Enforce Original Debt or Security on Avoidance of 
Usurious Security or Instrument. Where a usurious 
security or instrument is taken for a valid debt or 
valid security securing such debt, the avoidance of 
the usurious security or instrument revives the orig- 
inal debt or security in some cases;** and the as- 
signment or transfer of the usurious security or in- 
strument, according to some cases, carries with it 
the right to resort to and enforce the original valid 
debt*® or security.*° It has been held, however, that 
the assignee of a usurious mortgage given to the as- 
signor in consideration of the discharge of certain 
valid liens on the same land could not successfully 
claim to be. subrogated to the lens discharged in 
view of the fact that any claim of such assignor was 
based on rights acquired under the void mortgage ;*° 


65. Ryan v. Logan County Bank, 
55 S.W. 714, 21 Ky.L. 1518. 

66. Elements of estoppel in gen- 
eral see Estoppel 21 C.J. p 1052. 

67. Central Life Ins. Co. v. Swiak, 
262 Ill.App. 569. And see cases infra 
note 68. 

68. Cal.—San Joaquin Finance Cor- 
poration v. Allen, 283 P. 117, 102 Cal. 
App. 400. 

Iowa.—Callanan v. Shaw, 24 Iowa 
441; Nichols v. Levins, 15 Iowa 362. 


Miss.—Torrey v. Grant, 18 Miss. 89. 


‘N.Y.—Chapin v. Thompson, 23 Hun 
12 [aff 89 N.Y. 270]. 


N.C.—Faison v. Grandy, 38 S.B. 897, 
128 N.C. 438, 83 Am.S.R. 693. 


- Pa.—Duquesne Bank’s Appeal, 74 
Pa. 426. 


[a] Assignee of dummy mortga- 
gee is not in a position to invoke the 
doctrine of estoppel, and cannot en- 
force the mortgage if he is chargeable 
with knowledge that the mortgage 
had no inception until it was assigned 
to him. Schanz v. Sotscheck, 152 N. 
Y.S. 851; 167 App.Div. 202 [mod 149 
N.¥-S. 145, 86 Misc. 121]. 


[b] Assignment of contract for 
conditional sale.—A purchaser of an 
automobile under a conditional con- 
tract was not estopped to set up usury 
as against the assignee of the con- 
tract notwithstanding a provision of 
the contract that in the event the 
seller shall assign the contract all 
moneys payable thereunder shall be 
paid to the assignee without recoup- 
ment, set-off, or counterclaim of any 
sort. San Joaquin Finance Corpora- 
tion v. Allen, 283 P. 117, 102 Cal. APP. 
400. 

69. See infra § 358. 

70. Allison y. Barrett, 16 Iowa 278; 
Fellows v. Wallace, 8 Abb.N.Cas. (N. 
Y.) 351; Washington Bank y. Arthur, 
3 Gratt. (44 Va.) 173. 


71. Musselman v. McElhenny, 23 
Ind. 4, 85 Am.D. 445. 

72. Union Dime Savings Inst. v. 
Wilmot, 94 N.Y. 221, 46 Am.R. 187; 
Smith vy. Cross, 90 N.Y. 549; Smyth 
v. Munroe, 84 N.Y. 354; Sperling v. 
Rabian, 236 N.Y.S. 643, 227 App.Div. 
53; Rider v. Gallo, 137 N.Y.S. 1015, 
153 App.Div. 334; Stoll v. Reel, 32 N. 
VIS 7377 11 -Miser46n. 


[a] Rule applied where the mort- 
gage ran to a dummy mortgagee by 
whom it was assigned. Rider v. Gal- 
lo, 137 N.Y.S. 1015, 153 App.Div. 334; 
Verity v. Sternberger, 70 N.Y.S. 894, 
62 App.Div. 112 [aff 65 N.E. 1123, 172 
INSY 6S cua darsebiay. irainer, 3. Abb, 
N.Cas. (N.Y.) 274; Real Estate Trust 
Co. (Vv... Rader, 53. How.Pr. “GN. Yo) 232. 


[b] Mortgage showing that amount 
should have been reduced.—The as- 
signee of a mortgage was not pre- 
cluded from relying on an estoppel 
certificate showing the amount due 
because the mortgage showed on its 
face that it should have been substan- 
tially reduced. Sperling vy. Babian, 
236 N.Y.S. 643, 227 App.Div. 53. 


73. Gleason v. O’Neill, 254 N.Y.S. 
814, 234 App.Div. 264; Duquesne 
Bank’s Appeal, 74 Pa. 426. Compare 


Gilbert v. Brooklyn Real Estate Co., 
140 N.Y.S. 354, 155 App.Div. 411. 


[a] Thus an estoppel certificate 
representing that the mortgage was 
valid did not estop the mortgagor 
from asserting the defense of usury 
as against the assignee of the mort- 
gage who had full knowledge of, and 
was a party to, the usurious transac- 
tion. Gleason v. O’Neill, 254 N.Y.S. 
814, 234 App.Div. 264; Merwin v. Ro- 
manelli, 126 N.Y.S. 549, 141 App.Div. 
711; Michaels v. Single, 246 N.Y.S. 
17, 188 Misc. 446 [aff 251 N.Y.S. 889, 
233 App.Div. 890]. See Smith v. 
Cross, 90 N.Y. 549 (apparently recog- 
nizing rule). 


[b] Relief to assignee.—The as- 


signee of a usurious mortgage could 
not recover to the extent of the con- 
sideration actually paid therefor, not- 
withstanding such estoppel certificate. 
Gleason v. O'Neill, 254 N.Y.S. 814, 234 
App.Div. 264. 

[c] Although such certificates 
may be used to contradict claim of 
usury, an obligor in a bond may set. 
up usury as against an assignee of 
the bond and mortgage securing such 
bond, notwithstanding the existence 
of such certificate. Wood vy. Scudder, 
140 N.Y.S. 284, 155 App.Div. 254. 

74 St. John v. Fowler, 128 N.E. 
199 a2 29 Novo 20 Os 

[a] Rule applied where the trans- 
action was actually a loan by the as- 
signee who, however, under the evi- 
dence, had no knowledge of'an unlaw- 
ful exaction by his agent, notwith- 
standing in a prior action to foreclose 
the mortgage, to which the dummy 
assignor was not a party, the right to 
foreclose was denied in view of a find- 
ing in such foreclosure suit, support- 
ed by some evidence, that the assignee 
took the assignment with notice of 
the usurious agreement. St. John v. 
Fowler, 128 N.E. 199, 229 N.Y. 270. 


75.° Jones v. Moore, 102 So. 200, 212 
Ala. 248; Perdue v. Brooks, 5 So. 126, 
85 Ala. 459 (mortgage). 


76. Verity v. Sternberger, 70 N.Y. 
S. 894, 62 App.Div. 112 [aff 65 .N.E. 
1123, 172 INC. FASE IE 

77. See supra §§ 192, 193. 

78. Gerwig v. Sitterly, 56 N.Y. 214 
[aff 64 Barb. 620]; Rountree v. Brin- 
son, 3 S.E. 747, 98 N.C. 107. 

79. Gerwig v. Sitterly, 56 N.Y. 214 
[aff 64 Barb. 620]. 

[a] Rule applied where a usurious 
mortgage was taken for a valid mort- 
gage. Gerwig v. Sitterly, 56 N.Y. 214 
{aff 64 Barb. 620]. 

8G. Perkins v. Hall, 
105 N.Y. 539: 


12 N.E. 48, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and in some jurisdictions it has been held that an 
indorsee of a note usurious on its face cannot sue 
on the original consideration in the absence of an 
express promise to him.’ 


[§ 365] 4. Sale or Transfer of Property Pursu- 
ant to Power of Sale or by Creditor. The sale of 
property under a power of sale contained in a mort- 
gage or trust deed does not prevent the mortgagor 
from setting up usury in the mortgage debt for the 
purpose of avoiding the sale as against a purchaser 
with knowledge of the usury.$2. A bona fide prr- 
chaser at such a sale without knowledge of the usury 
will, however, be protected against the debtor’s claim 
arising out of the usurious character of the mort- 
gage.’* While the view has been taken that a pur- 
chaser, without notice, of the property from one 
who purchased at foreclosure sale under a power 
of sale in the mortgage with notice of the usury took 
the property subject to the defense of usury, since 
the subsequent purchaser was not entitled to the 
statutory provision protecting bona fide purchasers 
at a sale under a power,** the view has also been tak- 
en that a person who buys a certificate of mortgage 
foreclosure sale without notice of the usurious char- 
acter of the mortgage is protected as a bona fide 
purchaser of the property,®® and a like rule has 


81. First Nat. Bank v. Mann, 27 S. [a] 


W.- 1015, 94 Tenn. 17-27 L:R.A:-565; 
Ottenheimer Vv. Cook, 10 Heisk. 


USURY 


Rule applied where a person, 
after the sale and before the expira- 
tion of the time 
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been recognized where a person purchases the in- 
terest or estate of the mortgagee who has purchased 
at the foreclosure sale.8° Notwithstanding a usuri- 
ous transaction between the holder of title to land 
and the holder of a bond for title to such land, the 
title is free from the taint of usury in the hands 
of a grantee of a person to whom the bond for title 
was assigned and the land conveyed where neither 
such person nor his grantee was a party to, or had 
knowledge of, the usurious transaction.’7 Because 
of a statutory provision invalidating titles tainted 
with usury, however, the view has been taken that 
a security deed tainted with usury affects with usury 
the title of a person to whom the grantee of the se- 
curity deed conveys.*® In some jurisdictions stat- 
utes giving special remedies against conveyances 
executed to secure usurious debts are available 
against the purchaser of the property from the gran- 
tee in such conveyance.®® 


Estoppel. Under certain circumstances the debtor 
or borrower may be estopped to assert usury in an 
encumbrance on property against the purchaser of 
such property.°°® 

[§ 366] 5. Right of Surety or Accommodation 
Party To Recover from Principal for Usurious Pay- 
ments Made. According to some eases, a surety?? 


tarily paid the usury, which cannot 
be recovered. Tyler v. Mass. Mut. L. 


for redemption,| Ins. Co., 108 Ill. 58; Perkins vy. 


‘(Tenn.) 309. 


82. Exley v. Berryhill, 33 N.W. 567, 
37 Minn. 182; Scott v. Austin, 32 N.W. 
89, 864, 36 Minn. 460; Jordan v. 
Humphrey, 18 N.W. 450, 31 Minn. 495; 
Hyland v. Stafford, 10 Barb. (N.Y.) 
558.. 


83. Davis v. Ashburn, 141 So. 226, 
224 Ala. 5726 . Welsh v.Coley, 2: So. 
733, 82 Ala. 363; McNeill v. Riddle, 66 
N.C. 290; Heitsch v. Minneapolis 
Threshing. Mach. Co., 150 N.W. 457, 
29 N.D. 94, L.R.A.1915D 349; Spengler 
v. Snapp, 5 Leigh (32 Va.) 478. See 
Hoots v. Williams, 22 So. 497, 116 Ala. 
372 (apparently recognizing rule). 


[a] In New York (1) a statutory 
provision protecting bona fide pur- 
chasers at a sale under a power was 
given effect. Elliott v. Wood, 53 Barb. 
285° [aff 45. N.Y. 71]; Jackson ‘v. 
Dominick, 14 Johns. 435; Jackson v. 
Henry, 10 Johns. 185, 6 Am.D. 328. 
See Jackson v. Bowen, 7 Cow. 13 (the 
lessee of the assignee of a mortgage 
was entitled to the protection of a 
bona fide purchaser); Jackson v. 
Colden, 4 Cow. 266 (where the right 
to set up usury was denied where 
usury, if any, was in the assignment 
of a mortgage). (2) The rule applies 
notwithstanding the declaration that 
usury renders a mortgage void. Jack- 


son v. Bowen, supra; Jackson v. 
Henry, supra. 
[b] Mortgagor’s heirs could not 


defeat the rights of an innocent pur- 
chaser, at a sale pursuant to a power 
of sale in the mortgage, who had no 
notice of the alleged usury. Davis v. 
Ashburn, 141 So. 226, 224 Ala, 572. 


84 Hyland v. Stafford, 10 Barb. 
(N.Y.) 558. t 

85. Kanevsky v. Taran, 240 N.W.: 
103, 185 Minn. 983. See Jordan v. 


Humphrey, 18 N.W. 450, 31 Minn. 495 
(apparently recognizing rule). 

86. Holmes v. Duluth State Bank, 
55 N.W. 555, 53 Minn. 350; Heitsch 
v. Minneapolis Threshing Mach. Co., 
150.N.W. 457, 29 N.D. 94, L.R.A.1915D 
349. 


bought without notice the estate of 
the mortgagee who bid in the prop- 
erty and assigned the certificate of 
sale to such purchaser. Holmes v. 
Duluth State Bank, 55 N.W. 555, 53 
Minn. 350. 


87. Thomaston Bank v. Stimpson, 
21 Me. 195. 


88. See cases infra this note. 


[a] In Georgia (1) under a statute 
[since repealed by L. [1916] p 48], 
a security deed tainted with usury 
was void not only against the gran- 
tee, but even as to a person who took 
bona fide, before maturity for value, 
and without notice of the fact of 
usury. Wacasie v. Radford, 82 S.B. 
442, 142 Ga. 113; Beach v. Lattner, 
28 S.H. 110, 101 Ga. 357; Pottle v. 
Lowe, 27 S.E. 145, 99 Ga. 576, 59 Am. 
S.R. 246. (2) A power of sale con- 
tained in a deed void for usury was 
likewise void, and no rights could be 
acquired thereunder. Waeasie v. 
Radford, supra; Lanier v. Olliff, 43 
S.E. 711, 117 Ga. 397; Pottle v. Lowe, 
supra. (3) The purchaser at a sale 
under a power in a deed which was 
void because given as security for a 
usurious loan was not entitled to a 
lien on the land for the money paid 
at the sale. Wacasie v. Radford, su- 
pra. 


89. Lowe v. Loomis, 14 S.W. 674, 
53 Ark. 454. 


{a] Relief granted as to purchaser 
where the proof failed to show that 
he paid value for the land or that he 
was ignorant of the usurious transac- 
tion. Lowe vy. Loomis, 14 S.W. 674, 
53 Ark. 454. 

$0. See cases infra this note. 

[a] Mortgagor estopped by per- 
mitting sale.—In Illinois the view has 
been taken that if a mortgagor and 
subsequent encumbraneer permit a 
sale under a power given in the mort- 
gage and the satisfaction thereby of 
the debt secured and usurious inter- 
est thereon, they are estopped to 
question thereafter the validity of the 
sale; they are deemed to have volun- 


Conant, 29 Ill. 184, 81 Am.D. 305. 


[b] In Georgia, where a statute, 
since repealed, (see supra note 88 
[a]), invalidated titles tainted with 
usury (1) the making of a deed to 
secure a usurious loan did not estop 
the grantor from asserting the in- 
validity of the deed against one who 
purchased at a sale under the power 
in the deed (Wacasie v. Radford, 82 
S.E. 442, 142 Ga. 113), (2) but the 
maker’s conduct in connection with 
the deed might-work such an estoppel 
(Wacasie v. Radford, supra). (3) 
Where a borrower conveyed absolute 
title to ‘land as security for a debt 
tainted with usury, such title being 
void under the statute (since repealed 
by L. [1916] p 48), and, for a good 
consideration, procured a bond to be 
executed by the grantee in favor of 
a third person, conditioned to convey 
such land to the obligee on payment 
of the original debt, such borrower 
divested himself of the right to re- 
deem the land, and could not avoid the 
deed so given nor the deed pursuant 
to the bond for title. Scott v. Wil- 
liams, 28 S.E. 248, 100 Ga. 540, 62 Am. 
S:R-1.340; 


91. Roe v. Kiser, 34 S.W. 534, 62 
Ark. 92, 54 Am.S.R. 288; Blakely v. 
Adams, 68 S.W. 478, 113 Ky. 398, 24 
Ky.L. 324, 66 L.R.A. 270; Boren v. 
Boren, 68 S.W. 184, 29 Tex.Civ.App. 
221. See Riddle v. Canby, 2 Ohio Dec. 
(Reprint) 586, 6 West.L.Month. 124 
(recognizing rule). 


[a] Time when knowledge acquit. 
ed.—It has been held that the fact 
that the surety obtained knowledge 
of usury after the execution of the 
usurious contract did not permit him 
to recover where he paid with knowl- 
edge of the usury. Boren v. Boren, 68 
S.W. 184, 29 Tex.Civ.App. 221. 


{[b] Even though principal gives 
his note to his surety for the amount 
of principal and usury paid by him, 
he may plead usury as a defense’ to 
such note. Blakeley v. Adams, 68 
S.W. 473, 113 Ky. 398, 24 Ky.L. 324, 66 
TRA 2.05 
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or accommodation indorser®? on a usurious contract 
or note, which may be attacked for usury by the prin- 
cipal, voluntarily paying the same with knowledge 
that it was usurious, cannot compel the principal to 
reimburse him or enforce security given to indemni- 
fy him, at least in so far as, by statute, usury ren- 
ders the original contract void.®* The rule apples, 
however, only when the surety knows that there 
is usury in the contract,®4 and it has been held, in 
some jurisdictions, that, in the absence of a direc- 
tion from the principal debtor not to pay, a surety 
who pays the debt may recover the full amount paid 
to the ecreditor,®® even, according to some cases, 
whether or not the surety has notice of usury in the 
debt,°® at least where such knowledge is acquired 
after the execution of the usurious contract.°* In 
any event, the surety may recover where he has act- 
ed in good faith in the belief, induced by the repre- 
sentations®® or inaction®® of the principal debtor, 
that the obligation is free from any taint of usury. 
Under such circumstances the principal debtor is es- 
topped to set up usury.! So, also, the right of an ac- 
commodation maker who, without knowledge of the 
usury, paid the creditor to recover from the ‘borrower 
has been recognized.2 A surety who, without au- 
thority, to induce the creditor to grant delay agrees 
with the latter to pay excessive interest is not en- 
titled to reimbursement therefor from the principal 
debtor.? 


Collusion between surety and creditor. It is gener- 
ally recognized that, where there is collusion be- 
tween the surety and the creditor looking to the cut- 
ting off of the debtor’s right to attack the debt for 
usury, the surety may not recover from the principal 
debtor.* 


92. Wallace’s Adm’x v._ Lipps’ 2. 
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Moncure v. Dermott, 13 Pet. 345, 


[§§ 366-368 


Where principal debtor gives notice not to pay, 
the surety cannot recover from the principal usuri- 
ous interest if he might have avoided payment.® 


[§ 367] ©. Actions by or against Third Persons— 
1. In General. The procedure in actions by or 
against third persons involving allegedly usurious 
transactions is usually the same as that in actions 
between the parties to such transactions.® The right 
of the owner of stolen securities to maintain a suit 
in equity to cancel a note given by a third person 
as security for a usurious loan from defendant and 
to recover such securities which were also given 
as collateral security has been denied;’ plaintiff’s 
rights, if any, must be enforced by an action at law 
in repleyin or for conversion.® So, also, it has been 
held that the executor of a deceased debtor may not 
maintain a suit in equity te compel the surrender 
and cancellation of a usurious bond, as such exeeu- 
tor has a perfect defense at law,® and a like rule 
has been recognized in respect of a suit in equity by 
the accommodation indorser of an allegedly: usurious 
note to declare such note void.t®° In an action for 
forcible detainer brought by the grantee of the trus- 
tees under a trust deed under a conveyance made 
pursuant to a power of sale in such trust deed, the 
debtor may not set up usury in the debt secured by 
the trust deed;1! the debtor’s remedy, if any, is in 
equity.12, The right of the assignee of collateral 
which the assignor has given as security for a usuri- 
ous note to maintain a suit in equity to compel the 
delivery to him of such collateral has been recog- 
nized.13 


[§ 368] 2. Limitation cf Actions.1* Actions to 
recover back usurious interest paid must be brought 
within the time limited by statute.t° According to 


404, 242 N.Y. 508]. 


Adm’r, 34 §.E. 731, 47 W.Va. 339. 

[a] Deed of trust to indemnify ac- 
commodation indorser.—Rule applied 
notwithstanding the principal debtor 
had given a deed of trust to in- 
demnify an accommodation indorser, 
and such indorser subsequently paid 
the notes which he had indorsed. 
Wallace’s Adm’x vy. Lipps’ Adm’r, 34 
S.E. 731, 47 W.Va. 339. 


93. Hargraves v. Lewis, 
White v. Peck, 1 Ga. 140. 


8 Ga. 162; 
See Jones 


v. Joyner, 8 Ga. 562 (recognizing 
rule). 

94. Jones v. Joyner, supra. 

95. Polhill v. Brown, 10 S.B. 921, 
84 Ga. 338. 

[a] Rule recognized in a case in 


which the grantor had procured the 
conveyance of land to the surety in 
consideration of the surety’s assum- 
ing the obligation of suretyship. Pol- 
hill v. Brown, 84 Ga. 338, 10 S.E. 921. 

Conclusiveness as against principal 
of adjudication against surety see 
Principal and Surety § 446. 

96. Jones v. Moore, 102 So. 200, 212 
Ala. 248; Jackson v. Jackson, 51 Vt. 
253, 31 Am.R. 688. 

97. Ford v. Keith, 1 Mass. 139, 2 
Am.D. 4. 

98. Campbell v. Morgan, 36 S.E. 
621, 111 Ga. 200; Blakeley v. Adams, 
68 S.W. 473, 113 Ky. 398, 24 Ky.L. 
324, 66 L.R.A. 270. 

99. Blakeley v. Adams, supra. 

1. Campbell v. Morgan, 36 S.E. 621, 
111 Ga. 200. 


10 L.Ed. 193 [rev 17 F.Cas.No. 9,707, 
5 Cranch C.C. 445]. 

[a] Rule applied where the bor- 
rower had given an obligation to the 
accommodation maker to secure the 
latter. Moncure v. Dermott, 13 Pet. 
345, 10 L.Ed. 193 [rev 17 ¥.Cas.No. 
9,707, 5 Cranch C.C. 445}. 

3. Thurston y. Prentiss, 1 Mich. 
193. See Lucking y.:Gegg, 12 Bush 
(Ky.) 298 (where a surety was not 
entitled to recover from the estate of 
the deceased principal debtor for in- 
terest paid after the maturity of the 
principal obligation, in excess of that 
for which, under statute, the estate 
of such principal debtor would be li- 
able). ‘ 

4 Jones v. Moore, 102 So. 200, 212 
cies 248; Hargraves v. Lewis, 3 Ga. 
62. 


5. Davis v. Kelley, 5 Ohio Dee. 
(Reprint) 30, 1 Am.L.Rec. 479. 

6 See cases passim §§ 367-383. 

[a] In Georgia the view was tak- 
en that the act of 1842, requiring par- 
ties plaintiff where a plea of usury is 
filed to diScover on oath the truth or 
falsity of the facts stated in the plea, 
applied where the legal representative 
of a deceased holder of a note brought 
action thereon. Persons v. Hight, 4 
Ga. 474. 

Actions between parties to usuri- 
ous transactions see supra §§ 279-313. 

Statutory oath in support of plea 
of usury see infra § 374. 

7. Crittenden v. Barkin, 208 N.Y. 
S. 621, 212 App.Div. 232 [aff 152 N.E. 


8 Crittenden v. Barkin, supra. 

9. Buckingham v. Corning, 91 N. 
Y. 525, 16 N.Y Wkly, Dies 492) [afer26 
Hun 473 (aff 64 How.Pr. 503) ]. 


10. Allerton v. Belden, 49 N.Y. 373. 
11. Chapin vy. Billings, 91 Ill. 539. 
12. Chapin y. Billings, supra. 

13. Dickson .v. Valentine, 57 N.Y. 


Super. 128, 6 N.Y.S. 540 (citing Code 
ore) Proc. § 1911, now Gen. Bus. L. 
875). 


14. In action between parties to 
mearicus transaction see supra §§ 220-— 

83. 

15. See cases infra this note. 


[a] YIllustrations.—(1) Where, by 
statute, any plea or suit for the re- 
covery back of usury voluntarily paid 
by a debtor to his creditor must be 
brought within a period of one year 
after such payment is made, the view 
was taken that in a contest between 
two creditors over the assets of their 
insolvent debtor, one creditor could 
not make the other account for usury 
voluntarily paid him by the debtor be- 
fore insolvency, without instituting 
proceedings for this purpose within 
twelve months from the time of such 
payment. Gramling v. Pool, 36 S.E. 
430, 111 Ga. 93. -(2) In New York 1 
Rev. St. p 772, §§ 3, 4, now Gen. Bus. 
L. § 372, provides that a person may 
recover excessive interest paid by 
him if the action is brought within 
one year after payment, and that if 
the action is not brought within one 
year the sum may be recovered by 
any overseer of the poor of the town, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 368-370] 


some cases, in an action to recover usurious inter- 
est, against the assignee of the original ereditor, the 
period of limitation will be computed from the time 
the debt is paid to the assignee. 


[§ 369] 3. Parties.17 In those jurisdictions in 
which actions must be brought in the name of the 
real party in interest,1® the assignee of a claim for 
usury paid may maintain an action thereon with- 
out joining the assignor.1® Where the original con- 
tract is usurious, a new debtor who has been sub- 
stituted by agreement in place of the original debtor 
without any new consideration may, on paying the 
debt with usury, sue the creditor in his own name;?° 
but if the new debtor has received from the original 
debtor an independent consideration for his as- 
sumption of the usurious debt, any action to re- 
cover the usurious interest must be in the name of 
the original debtor.24_ Under code practice, where 
a debtor, after having paid usury, made an assign- 
ment for the benefit of creditors, his assignee was 
properly joined as a party plaintiff, in an action to 
recover usury.*” Where a note in payment of a 
usurious debt is given by others than the original 
debtor, and such note is paid by the principal debtors 
who gave the note, it is a fatal defect in an action 
at law to recover usury paid to join as plaintiffs the 
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sureties on such note who did not make any pay- 
ments.** In some jurisdictions, at least, the origi- 
nal mortgagor is a proper party defendant and may 
join in the defense of usury in a suit to foreclose 
a mortgage on property which such mortgagor had 
conveyed to another defendant;?* and in a suit by 
the holder of a security deed to invalidate a prior 
security deed and foreclose and bar the equity of 
redemption of the debtor grantor in the land, such 
debtor is a proper party defendant.?® The view 
has been taken that even if usury may be pleaded 
by a defendant other than the principal debtor with 
the latter’s consent, it is not necessary that he should 
be made a party defendant in order that he may give 
his consent ;*® his consent may be made a matter of 
record without his being made a defendant.?* 


[§ 370] 4. Conditions Precedent and Doing Eq- 
uity**—a. In General. In general, a suit in equity 
by one other than the principal debtor or borrower 
for: affirmative relief on the ground of usury is not 
maintainable without payment of, or the offer to 
pay, the principal debt due with lawful interest,?° 
or, at least, the amount actually advanced and un- 
paid.*° There is, however, authority to the con- 
trary in respect of a surety. who had no knowledge 
of the usury,** and there is authority for the view 


or superintendent of the poor of the. 110. 
county, in which the pasinent stows 27. Gordon y. Montgomery, supra. 
have been made, if the action aoe BEN =“Aeliong= between paxticn ito 


is brought within three years. 
v. Johnson, 50 N.Y. 49 [aff 46 Barb. 
217]. 


16. Williams v. Wilder, 37 Vt. 613. 
17. In action: 

Between parties to usurious transac- 
tion see supra § 285. 

To enforce penalties see infra § 403. 
18. See Parties passim §§ 69-71. 
19. Fidelity Trust, etc, Co. v. 

Ryan, 58 S.W. 610, 109 Ky. 240, 22 Ky. 

L. 734; Anderson v. Scandia Bank, 54 

N.W. 1062, 53 Minn. 191. 


20. Hazard v. Smith, 21 Vt. 123. 
21. Hazard v. Smith, supra. 
22. Washington-Alaska Bank  v. 


Stewart, 184 F. 673, 108 C.C.A. 273. 


23. Brent’s Ex’rs v. Tivebaugh, 12 
B.Mon. (Ky.) 87. 

[a] Reason for rule.—‘The right 
to maintain a joint suit, depended 
upon the payment of the usury by the 
parties jointly, or out of a joint fund. 
If the payment were made by two of 
them only, and not with money be- 
longing to all of them, a joint suit 
could not be maintained by them. 
. . . The first two payments cred- 
ited, were made by the principal 
debtors, and the probability is, that 
they paid the balance of the debt. 
There was no testimony from which 
it can be inferred that the sureties 
paid any part of it, or that any part 
of it was paid with the joint funds of 
the obligors.” Brent’s Ex’rs v. Tive- 
baugh, 12 B.Mon. (Ky.) 87, 88. 


24 Ahrens v. Kelly, 105 A. 237, 
89 N.J.Eq. 586 [aff 101 A. 571, 88 N. 
J.Eq. 119]. 

25. People’s Bank v. Fidelity Loan 
& Trust Co., 117 S.B. 747, 155 Ga. 619. 


[a] Notwithstanding such debtor 
has been adjudicated a bankrupt, it is 
proper to join him as a defendant in 
such suit. People’s Bank y. Fidelity 
Moan&) Trust4Co., 117 3S. 1747, 155 
Ga. 619. 


26.. Gordon v. Montgomery, 19 Ind. 
[66 C. J.—23] 


usurious transaction see supra §§ 
242-246, 267-269. 


Consent of debtor or borrower see 
supra § 317, and passim 8§ 320-351. 


29. Ala.—Turner  v. Merchants’ 
Bank, 28 So. 469, 126 Ala. 397. 


Ga.—Campbell v. Murray, 62 Ga. 86. 


pi peuceuyon v. Bellow, 45 Ill. 
322. 
Miss.—Salter v. Embrey, 18 So. 373. 


N.Y.—Bissell v. Kellogg, 65 N.Y. 
432 [aff 60 Barb. 617]; Campbell v. 
Morrison, 7 Paige 157. 


Ohio.—Wooster Bank vy, Stevens, 6 
Ohio St. 262. 


$.C.—Jones v. Kilgore, 19 S.C.Eq. 
63. 
Wis.—Draper v. Emerson, 22 Wis. 
147. 


And see cases passim infra § 371. 


[a] Surety.—(1) It is usually rec- 
ognized that, when seeking equitable 
relief, the surety is under the same 
obligation as the principal debtor (see 
supra §§ 242-246) to do equity by of- 
fering to pay the amount equitably 
due (Ellis v. Bibb, 2 Stew. (Ala.) 63; 
Campbell vy. Morrison, 7 Paige (N.Y.) 
157; Wooster Bank vy. Stevens, 6 Ohio 
St. 262), (2) that is, the amount ac- 
tually loaned and due with legal in- 
nen (Jones v. Kilgore, 19 S.C.Kq. 


{b] Particular suits.—(1) Suit to 
cancel deed, given to secure the debt 
of One other than the grantor. Camp- 
bell v. Murray, 62 Ga. 86. (2) Suit by 
persons holding under deceased bor- 
rower or debtor to obtain cancellation 
of a mortgage. Salter v. Embrey, 
(Miss.) 18 So. 373. (3) Suit by a pur- 
chaser at a sheriff’s sale under execu- 
tion under a judgment to cancel a 
mortgage. Turner v. Merchants’ 
Bank, 28 So. 469, 126 Ala. 397 (where 
the judgment creditor was also the 
purchaser). (4) Suit by the grantee 
of a mortgagor. Henderson y. Bel- 
low, 45 Ill. 322. 


zard, 6 Gill & J. (Md.) 18 (recogniz- 
ing rule). (5) Suit by the remote 
grantee of a mortgagor to obtain can- 
cellation of the mortgage. Bissell v. 
avn wee 65 N.Y. 432 [aff 60 Barb: 


30. In re L’Hommedieu, 138 F. 606 
[mod on other grounds 146 F. 708, 77 
C.C.A. 134]; North River Mortg. Cor- 
poration v. 254 Sixth Ave. Realty Cor- 
poration, 240 N.Y.S. 654, 136 Misc. 
342; Stuart Court Realty Corporation 
v. Gillespie. 143 S.E. 741, 150 Va. 515, 
SPAT Rao 3s 4 


[a] Relief to subsequent lienor.— 
(1) A demand by a subsequent lienor 
for affirmative relief by way of coun- 
terclaim must be accompanied by an 
allegation of payment, or an offer to 
pay, the amount actually advanced. 
Von Lehn vy. Egbert, 259 N.Y.S. 487, 
145 Mise. 430; North River Mortg. 
Corporation v. 254 Sixth Ave. Realty 
Corporation, 240 N.Y.S. 654, 136 Misc. 
342; Yormack vy. Waldman, 217 N.Y.S. 
501, 127 Mise. 248. (2)°A junior en- 
cumbrancer seeking affirmative relief 
in respect of a senior lien because of 
usury would be compelled in equity 
to allow the senior lienor the full 
consideration received by the debtor 
from such lienor. In re L’Homme- 
dieu, 138 F. 606 [mod on other 
grounds 146 F. 708, 77 C.C.A. 134]. (3) 
A_ holder of bonds under a junior deed 
of trust, as defendant in a suit to fore- 
close a prior deed, was not entitled to 
the cancellation of the prior deed on 
the ground that such prior deed 
was usurious without tendering the 
amount advanced under the first deed. 
Stuart Court Realty Corporation v. 
Gillespie, 143 S.B. 741, 150 Va. 515, 59 
A.L.R. 334 (applying New York rule). 
(4) Judgment creditor who has not ac- 
quired a lien on the property involved 
may not maintain a suit in equity to 
have a prior lien set aside without 
payment of the legal amount due. 
Halsey v. Winant, 180 N.B. 253, 258 N. 
Y. 512 [motion den 180 N.E. 338, 258 
N.Y. 574, 182 N.E. 165, 259 N.Y. 525, 
182 N.B. 182, 259 N.Y. 562, and cert 
Centos set. 0ds 


31. Hazel v. Sinex, 6 A. 625, 6 Del. 


See Trumbo v. Bliz-'Ch. 19. 
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that heirs of a borrower who seek affirmative relief 
in equity may not, under certain circumstances, be 
Where a judgment creditor 
of a debtor who has given a prior usurious mortgage 
does not seek to have such mortgage canceled or to 
destroy the priority of such mortgage but merely 
seeks to have the debt purged of usury and the eq- 
uitable amount due thereon ascertained, it has been 
held that it is not necessary for such judgment ered- 


subject to the rule.*? 


itor to make a tender.?® 


[§ 371] b. Statute Relieving from Payment of 
Principal or Interest as Condition Precedent to Re- 
lief. The term “borrower,” as used in a statute per- 
mitting “any borrower” to recover property taken in 
violation of the provision of the usury law or to 
obtain relief in respect of usurious ‘loans, without 
paying or offering to pay any principal or interest, 
has been given a strict construction,** the tendency 


32. Hunt v. Acre, 28 Ala. 580. 


[a] Heirs seeking to set aside 
foreclosure.—(1) The position of the 
heirs of the borrower may be even 
more favorable than that of the bor- 
rower himself. Hunt v. Acre, 28 Ala. 
580. (2) Thus if a debtor comes into 
equity for relief against a judgment 
at law, or other legal security, on the 
ground of usury, where he has by his 
own voluntary act deprived himself 
of the opportunity to appear and 
plead the usury in the character of de- 
fendant, he is required to pay princi- 
pal and legal interest; but this rule 
does not apply, in the absence of such 
voluntary act, where the heirs of the 
mortgagor come into equity to redeem 
the mortgaged premises, to set aside 
a decree of foreclosure which was ob- 
tained by the creditor in a suit So con- 
ducted as to deprive them of the op- 
portunity to appear and plead the 
usury, and to remove the cloud on 
their title created by the proceedings 
in the foreclosure suit. Hunt v. Acre, 


supra. 
33. Spinks v. Jordan, 66 So. 405, 
188 Miss: 133, IR.A.A915C 634, 


34. Halsey v. Winant, 180 N.E. 
253, 258 N.Y. 512 [motion den 180 N. 
BE. 338, 258 N.Y. 574, 182 N.E. 165, 259 
N.Y, 525, 182 N.E..182, 259 N.Y. 562; 
and cert den 53 S.Ct. 20]; Wheelock 
v. lee, 64 N.Y. 242 [rev 15 Abb.Pr. 
N.S. 24]. 

[a] Beason for rule.—‘“I concede 
that remedial statutes are to be con- 
strued liberally, but I cannot concede 
that a statute is remedial which cre- 
ates not only a forfeiture of the mon- 
ey lent, but renders the party violat- 
ing its provisions guilty of a misde- 
meanor, and punishable by fine and 
imprisonment. On the contrary, it 
appears to me that such a statute is 
penal in its character, and subject to 
a strict construction.” Post v. Utica 
Banksy i Hill’ CNvY.) (391))'398» [appr 
Billington v. Wagoner, 33 N.Y. 31] 
(per Senator Lott). 

{b] Some early cases in New York 
in considering the effect of the act of 
1837 expressed the view (1) that this 
act was remedial and that it was not 
to be construed more strictly than 
statutes in general (Leavitt v. De 
Launay & Co., 4 Sandf.Ch. 281 [rev 
on other grounds see 4 N.Y. 363, 367]), 
(2) and it was laid down that the 
term “borrower” included privies in 
representation and by operation of 
law, of the actual borrower (Leavitt 
v. De Launay & Co., supra), (3) as, 
for example, a receiver (Leavitt v. De 
Launay & Co., supra). 

[ec] Present statute in New York, 
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being to limit the application of the word “borrower” 
to the person who actually borrowed the money, was 
then a party to the contract, and continues to stand 
in the position of borrower,*®® and it does not in- 
clude persons claiming under, or in privity with, the 
original borrower*® or anyone not bound by the 
original contract to pay the loan.*? 
others who, it has been held or recognized, are not 
included within the term “borrowers” as so used 


Thus among 


and, therefore, are not relieved from the necessity 


7 | derived from L. (1887) ¢ 4380 § 4, is 


found in Gen. Bus. L. § 377 


$5. Hubbard ve Tod) 19 °S.ct. 14; 
171 U.S. 474, 438 L.Ed. 246 [aff 76 F. 
905, 22 C.C.A. 606]; Buckingham v. 
Corning, 91 N.Y. 525, 16 N.Y.Wkly. 
Dig. 492 [aff 26 Hun 473 (aff 64 How. 
Pr. 503)]; Lubetkin v. D. S. Stern & 
Co., 227. N.Y.S. 630; 223 App. Div. 770: 
Marsh wv. House, 13 Hun (N.Y.) 126. 
See Murray v. Judson, 9 N.Y. 73, 59 
Am.D. 516 (per Willard, J.). Compare 
Halsey v. Winant, 180 N.E. 253, 258 N. 
Y. 512 [motion den 180 N.H. 338, 258 
NOY 04, 182. N.Hs U5. 259. IN. Y. 2525, 
182 N.E. 182, 259 N.Y. 562, and cert 
den 53 S.Ct. 20]: Contra Cole'v. Sav- 
age, 10 Paige (N.Y.) 583. 

[a] Purpose of statute.—(1) ‘‘The 
statute is not designed to permit third 
parties to prefer their claims over 
the just indebtedness of a person who 
in connection with that indebtedness 
made a usurious contract.” Halsey 
v. Winant, 180 N.H. 258, 259, 258 N.Y. 
512 [motion den 180 N.E. 338, 258 N. 
Y..574, 182 N.B. 165, 259 N.Y. 525, 182 
N.E. 182, 259 N.Y. 562, and cert den 
53'8.Ct. 20]. (2) “tis designed to 
permit the borrower and those liable 
on the borrower’s debt to avoid the 
obligation of the usurious contract.” 
Halsey v. Winant, supra. 


[bob] In Wisconsin, under an early 
statute adopted from New York, the 
view was taken that any person other 
than those included in such a statute 
seeking to maintain a suit to avoid 
a contract on the ground of usury 
could do so only by paying or tender- 
ing the sum actually loaned with law- 
ful interest. Draper v. Emerson, 22 
Wis. 147. 


36. Buckingham v. Corning, 91 N. 
Y. 6525, 16 N.Y.Wkly.Dig. 492. [aff 26 
Hun 473 (aff 64 How:Pr. 503)], But 
see Draper v. Emerson, 22 Wis. 147 
(dictum as to construction of L. 
[1859] c 160 § 6, adopted from New 
York). Compare Boughton v. Smith, 
26 Barb. ‘CN, Y-)' 685 Cas to rights of 
one representing borrower by privity 
of estate); Devlin vy. Shannon, 65 
How.Pr. (N.Y.) 148. 


87. Wheelock v. Lee, 
[rev 15 Abb.Pr.N.S. 24]; Wright v. 
Clapp, 28 Hun (N.Y.) 7% See Rich- 
ards v. Ludington, 60 Hun 135, 14 N. 
YAS. OL, (apparently recognizing 
rule). 

38. Buckingham v. Corning, 91 N. 
Y. 525, 16 N.Y.Wkly.Dig. 492 [aff 26 
Hun 473 (aff 64 How.Pr. 503)]. 


39. Buckingham v. Corning, supra; 
Marsh v. House} 13 Hun (N.Y.) 126. 


[a] Particular suit.—Devisees can- 


64 N.Y. 242 


of doing equity in this regard are heirs,** devisees,’® 
or the personal representative*® of a deceased debtor 
or borrower; an assignee,*! an assignee for the ben- 
efit of ecreditors,4? or an assignee or trustee in 
bankruptey*® of the debtor or borrower; the gran- 
tee of land which is subject to a usurious mortgage ;*4 
the purchaser of the equity of redemption of land 
subject to a usurious mortgage;*® the purchaser of 


not maintain an action to cancel a 
mortgage on lands devised by the 
testator without first paying or offer- 
ing to pay the sum actually loaned as 
a condition to granting the relief, 
Buckingham v. Corning, 91 N.Y. 525, 
16 N.Y.Wkly.Dig. 492 [aff.26 Hun 473 
(aff 64 How.Pr. 503)]. 

40. Buckingham vy. Corning, 91 N. 
Y. 525, 16 N.Y.Wkly.Dig. 492 [aff 26 
Hun 473 (aff 64 How.Pr. 503)]. See 
Lubetkin v. D. S. Stern & Co., 227 N. 
Y.S. 630, 223 App.Div. 770 (executor). 

41. Decalcomanie Transfer Orna- 
ments Co. v. Hajim, 227 N.Y.S. 647, 
131 Misc. 646. 

42. Richards v. Ludington, 14 N. 
¥.Se.52£0,.. 60, Hiun 135°. Wile hisevs 
Clapp; 28 “Hun (NYS) 7. 

[a] Provision in assignment.— 
The effect of the statute in this re- 
gard may not be altered by a provi- 
sion of the assignment referring to 
the usurious debt. Wright vy. Clapp, 
28 Hun (N.Y.) 6. 

43. Wheelock v. Lee, 64 N.Y. 242 
[rey 15° Abb.Pr.N.S.° 24]: | Rice ~v. 
Schneck, 179 N.Y.S. 335, 189 App.Div. 
877 Laff 127 N.E. 920, 228 N.Y. 561). 
See In re Fishel, 198 F. 464, 117 C. 


C.A. 224 (apparently recognizing 
rule). 
[a] Particular suit, action, or de- 


fense.—An assignee in bankruptcy 
cannot maintain a suit in equity to 
compel a lender to deliver up col- 
laterals given by the bankrupt to se- 
cure a usurious loan or to have an ob- 
ligation given by him therefor made 
void without paying or offering to 
pay the sum loaned. Wheelock v. Lee, 
64 N.Y. 242 [rev 15 Abb.Pr.N.S. 24]. 


44. O’Brien v. Ferguson, 37 Hun (N. 
Y.) 368. See Equitable L. Assur. Soc. 
v. Cuyler, 75 N.Y. 515 (where the 
court said that it was by no means 
clear that a person in the position of 
the vendee and bound by his contract 
to pay the mortgage in question could 
be regarded as a borrower who is en- 
titled to interpose the defense of 
usury); Smith y. Cross, 16 Hun (N. 
Y.) 487 (apparently recognizing rule). 
But see Cole v. Savage, 10 Paige (N. 
Y.) 583 (the grantee of land on which 
there was a usurious mortgage has 
been regarded as a “borrower” with 
the statute). 

[a] Rute applied in a case in which 
apparently the actual borrower sub- 
sequently acquired the property after 
several mesne conveyances. O’Brien 
y. Herguson,- 37 Hun (N-Y.) 3868. See 
Fullerton v. McCurdy, 4 Lans. (N-Y.) 
132 (apparently recognizing rule). 


45. Bissell v. Kellogg, 65 N.Y. 432 


For later cases, developments and changes in the law see Annotatioas, same title and section number. 
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securities pledged to secure the repayment of a usu- 
rious loan, who agreed to assume the payment of 
the debt;*° the purchaser from the assignee in bank- 
ruptey of the borrower of property encumbered with 
a usurious lien;#7 a purchaser at a sale under exe- 
eution against land subject to a usurious mort- 
an encumbrancer or lienor whose encum- 
brance or lien is subsequent to another encumbrance 
or len;*® a judgment ereditor of the borrower ;°° 
a surety of the borrower;*! an accommodation in- 
dorser;°? the owner of stolen securities pledged by 
another for a usurious loan,®® and the original bor- 
rower who has parted with the encumbered property 
A statute which re- 
lieves the borrower from the necessity of paying 
the principal and legal interest in order to obtain 
relief has apparently been applied in a suit by the 
borrower against one claiming under the grantee of 
land who took the conveyance as security for a usu- 
rious loan at least where the one so claiming was not 


gage ,** 


and then has repurchased it.®4 


an innocent purchaser for value.®* 


struction given some statutes, the repayment of the 


[aff 60 Barb. 617]. 

[a] Particular suit.—Suit to can- 
cel mortgage. Bissell v. Kellogg, 65 
N.Y. 432 [aff 60 Barb. 617]. 

46. Beecher v. Ackerman, 24 N.Y. 
Super. 30, 1 Abb.Pr.N.S. 141. 

47. Schermerhorn v. Tallman, 14 N. 
Y. 938. See Bullard v. Raynor, 30 N.Y. 
197 (per Wright, J.). 

48. Post v. Utica Bank, 7 Hill (N. 
ng PECUE 


49. Rexford v. Widger, 2 N.Y. 131 
[aff 3 Barb.Ch. 640]; Vom Lehn v. 
Egbert, 259 N.Y.S. 487, 145 Misc. 430; 
Yormark v. Waldman, 217 N.Y.S. 501, 
127 Misc. 748. 


[a] Cance¥Ylation of mortgage.— 
(1) Rule applied where, in a suit to 
foreclose a mortgage, the subsequent 
lienor, aS an answering defendant, 
sought cancellation of the mortgage. 
Yormark v. Waldman, 217 N.Y.S. 501, 
127 Mise. 748. 2) A subsequent 
mortgagee of the actual borrower 
was not permitted to maintain a suit 
in equity to set aside a judgment and 
to restrain the sale of the land on 
the ground of usury affecting the 
judgment. Rexford v. Widger, 2 N. 
Y. 131 [aff 3 Barb.Ch. 640]. 


50. Boughton vy: Smith, 26 Barb. 
(N.Y.) 635. See Murray v. Judson, 
9 NIY. '73,°59' Am:D: 516 “(per Wil- 
Var ceeds): 


[a] Judgment creditor who has 
not acquired a lien is not a “borrow- 
er” within the meaning of the statute. 
Halsey v. Winant, 180 N.E. 253, 258 N. 
Y. 512 [motion den 180 N.E. 3388, 258 
ING YerD 1452 bod IE. 165, 259 NY. 525, 
182 -N. EL 182, 2592 N.Y...562, and cert 
sdaen 63. S;Ct..20]5 


51. Buckingham v. Corning, 91 N. 
Y. 525, 16 N.Y.Wkly.Dig. 492 [aff 26 
Hun 473 (aff 64 How.Pr. 503)]; Al- 
lerton v. Belden, 49 N.Y. 373 [rev 3 
Lans. 492]; Alden v. Diossy, 16 Hun 
CN: YA Sit Posty Utics Bank, 7 Hill 
(N.Y.) 391. See Vilas v. Jones, 1 N.Y. 
274, How.A.Cas. 759 [aff 10 Paige 76] 
(per Bronson, J., to the effect that a 
Surety was not a borrower within L. 
[1837] p 487 § 4). But see Livingston 
v. Harris, 11 Wend. (N.Y.) 329 (the 
question was not actually decided, 
however); Campbell v. Morrison, 7 
Paige. GNUY.). 157 dictum) 3. Post: wv. 
Boardman, Clarke (N.Y.) 523 [aff 10 
Paige 580] (where complainants, one 
the principal and the other a surety, 
were both liable on a joint obligation, 
both were borrowers within the mean- 


USURY 


such tender.®° 
Under the con- 


ing of the statute). 

[a] Mortgage given as security 
for usurious loan.—Rule applied in a 
suit by one who gave a chattel mort- 
gage to secure a usurious loan to her 
husband, to set aside such mortgage, 
in which plaintiff mortgagor was re- 
garded as a surety for her husband. 
Alden y. Diossy, 16 Hun (N.Y.) 311. 


52. Allerton v. Belden, 49 N.Y. 373 
[rev 3 Lans. 492]. But see Hunger- 
ford’s Bank v. Dodge, 30 Barb. (N.Y.) 
626, 19 How.Pr. 39, 10 Abb.Pr. 24 
(where accommodation indorsers for 
the actual borrower were regarded as 
Sureties and therefore ‘‘borrowers” 
within the meaning of the statute). 


53. Crittenden v. Barkin, 208 N.Y. 
S. 621, 212 App.Div. 232 [aff 152 N. 
E. 404, 242 N.Y. 508] (plaintiff ap- 
parently not entitled to relief in any 
event). 


54. Schermerhorn y. Talman, 14 N. 
Y. 93; O’Brien v. Ferguson, 37 Hun 
(N-Y.) 368. 


[a] Actual borrower as purchaser. 
—A borrower who has encumbered his 
property to secure the payment of a 
usurious debt, and is afterward dis- 
charged from his debts, as a bank- 
rupt, and subsequently reacquires 
title to the encumbered property from 
the assignee in bankruptcy is not a 
“borrower” within the statute. 
Schermerhorn v. Talman, 14 N.Y. 93 
[mod 14 Barb. 131]. 


55. Lowe v. Loomis, 14 S.W. 674, 
53 Ark. 454. 


56. See cases infra this note. 


[a] In view of Georgia statute 
(Civ. Code § 2878 [Civ. Code (1914) § 
3428]), providing that a creditor of a 
bankrupt has no right to collect usu- 
rious interest from an_ insolvent 
debtor to the prejudice of other credi- 
tors, a creditor could, in a bankruptcy 
proceeding, object to the sale of prop- 
erty under a security deed given to 
another creditor by the bankrupt on 
the ground that the debt secured by 
such deed was usurious without pay- 
ing the principal and interest due on 
the debt of such other creditor. In 
re Miller, 118 F. 360 (Georgia statute 
invalidating deed tainted with usury 
has been repealed by L. [1916] p 48, 
since the above decision). 


[b] Im Missouri (1) in view of 
Rev. St. (1899) § 3710, making a chat- 
tel mortgage tainted with usury in- 
valid at the instance of either the 
borrower or his creditors, a receiver 
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amount loaned is not a condition precedent to the 
right of another than the debtor or borrower to at- 
tack a transaction as usurious.°° 


[§ 372] c. Sufficiency of Tender or Offer and 
Waiver. An offer to pay what is justly due after the 
account involved is restated and purged of usury, 
made in the bill, may constitute a sufficient tender.*? 
According to one view, a willingness on the part of 
the subsequent encumbrancer to pay all that is aetu- 
ally and fairly due is all that is required where he 
seeks affirmative relief, in respect of a usurious prior 
encumbranee,’*® and it is sufficient if he reserves in 
his bill what is so due.®? 
usurious may, by his refusal to aecept a tender of the 
amount of principal due with interest made by one 
other than the debtor, who seeks affirmative relief 
in respect of the usurious claim, waive defects in 


A ereditor whose debt is 


[§ 373] 5, Pleading*'—a. Bill, Complaint, or Pe- 
tition. General rules as to bills or complaints®? are 
applicable in actions or suits by or against third per- 


of a mortgagor, who brought suit to 
free the proceeds of the mortgaged 
property from the lien of the mort- 
gage on acecunt of usury, was not 
bound to tender payment of the 
amount actually loaned. lyons v. 
Smith, 86 S.W. 918, 111 Mo.App. 272. 
(2) In view of Rev. St. (1909) § 7184 
(Rev. St. [1909] § 3710) it was not 
necessary for an assignee to do, or 
offer to do, equity in order to maintain 
a suit to have himself declared the 
owner of shares of stock pledged by 
the assignor for a usurious loan. 
Smith v. Becker, 184 S.W. 943, 192 Mo. 
App. 597. (3) Where, however, the 
bonds of third persons were pledged 
to secure several loans to another, one 
of which was not usurious, the owner 
of part of the bonds was not entitled 
to relief without a tender of the full 
amount due on the nonusurious loan. 
St. Paul Fire & Marine Insurance Co. 
v. American Trust Co., 222 S.W. 1387. 
(4) Tender of plaintiff owner’s pro 
rata share is not sufficient. St. Paul 
Fire & Marine Insurance Co. v. Ameri- 
can Trust, ©€o.; 222 S. Wk a3%, 


57. Peebles v. Yates, 40 So. 996, 88 
Miss. 289. 

[a] Rule applied in a suit by the 
debtor for injunction and an account- 
ing against the transferee of a deed 
of trust given to secure the debt as 
to which usury is alleged. Peebles 
v. Yates, 40 So. 996, 88 Miss. 289. 

58. Gaither vy. Clark; 8 A. 740, 67 
Mad. 8. j 


59. Gaither v. Clark, supra. 


60. People’s Bank v. Fidelity Loan 
Se real Cowl S Rear. WooeGa, 


- [a] Mlustration.—Where the hold- 
er of a security deed had tendered 
principal and interest due and pay- 
able on a prior deed, alleged to be void 
for usury, and alleged that its tender 
was a continuing one, and that it was 
still able, willing, and anxious to pay 
the money into court, anything lack- 
ing to constitute complete and formal 
tender was waived by the refusal to 
accept of the grantee under such prior 
deed. People’s Bank v. Fidelity Loan 
= Trust, Ce, Ll Sim. %47,. 155. was 

oF 

61. In action between parties to 
usurious transaction see supra §§ 286— 
294, 

In actions or suits for penalties see 
infra § 404. 

62. See Equity §§ 389-452; 
ing §§ 132-196. 


Plead- 
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sons in respect of usurious transactions.°? Thus in 
a petition or complaint of a third person seeking 
relief from usury it is sufficient®* and necessary®® 
to set forth the facts on which the claim of usury 
is based; it is not sufficient merely to plead conclu- 
sions of fact.6° An assignee of the borrower must 
allege the performance of conditions precedent to 
his right to maintain an action based on usury exact- 
ed from the borrower.®* 


[§ 374] b. Plea or Answer.°* General rules ap- 
plicable to pleas or answers®® apply in suits or ac- 
tions by or against third persons in which usurious 
transactions are involved.’?® So the general rule that 
usury 1s available as a defense only when specially 
pleaded, which is applicable in actions between the 
parties to the usurious agreement,’ 1s commonly 
applied also in actions by or against third persons, *? 
but in some eases in suits by or against third par- 
ties evidence of usury has been treated as admissi- 
ble under a plea of the general issue.**- In general, 
it is necessary‘* and sufficient’® that a plea of usury 
set forth the facts on which the plea is based; and, 
according to some cases, the plea should state the 
amount of unlawful interest secured or received, in 
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an action by the indorsee against the maker of a 
promissory note.7® Under a statute, permitting the 
maker to conclude a plea of usury with an offer to 
verify it by his own oath only when the payee is alive, 
in an action by the indorsee against the maker of 
a note, a plea of usury by the maker is bad unless 
it also alleges that the payee of the note 1s alive.™! 


Allegations in the petition which are not denied in ' 


the answer are presumed to be admitted."® 


Notice or knowledge of usury. Notice of usury is 
sufficiently imputed to plaintiff by an answer which 
sets forth an entire transaction which, it is alleged, 
is usurious and shows the knowledge and participa- 
tion of plaintiff in the arrangement from which usury 
necessarily results;7® and the view has been taken 
that, in an answer of the maker of the note in an 
action thereon by the indorsee, it need not be aver- 
red that plaintiff knew that the note was accommo- 
dation paper at the time of taking it, where the an- 
swer alleges that the note sued on was made by de- 
fendant for accommodation of the payees, who dis- 
counted it with plaintiff at an illegal rate of inter- 
est,°° 


not sufficient unless facts are alleged 
showing wherein the usury consists. 


63. See cases infra this section. ing §§ 197-379. 
[a] Bill or complaint in particular 70. See cases infra this section. 
suit or action held sufficient.—Suit by [a] Im action by assignee of note 


holder of junior security deed to re- 
strain sale under prior deed which is 
alleged to be usurious, to declare such 
prior deed usurious, and to foreclose 
bankrupt debtor’s equity of redemp- 
tion. People’s Bank vy. Fidelity Loan 
& Trust Co., 117 S.E. 747, 155 Ga. 619. 

{b] Sufficiency of averments of 
bill to prevent defense of usury by 
purchaser of mortgaged property.—A 
bill to foreclose a mortgage, which al- 
leged that the mortgagor, after the 
execution of the mortgage, conveyed 
to a third person, that whatever in- 
terests the third person acquired were 
subject to the interests of complain- 
ant, who was without knowledge 
whether the conveyance was an ab- 
solute one, or whether an interest was 
reserved in the mortgagor, did not 
directly aver that the purchaser pur- 
chased the equity of redemption sub- 
ject to the mortgage, and did not pre- 
vent such purchaser’s relying on the 
defense of usury in a hearing on the 
bill and answer. Scull v. Idler, 81 A. 
746, 79 N.J.Hq. 466. 

64, Merchants’ Exch. 
Commercial Warehouse Co., 
635 [rev 33 N.Y.Super. 317]. 

65. St. Paul Fire & Marine Ins. 
Co. v. American Trust Co., (Mo.) 222 


Nat. Bank v 
49 N.Y. 


Sow. 137. See Williams v. Birch, 
19 N.Y.Super. 299 [aff on other 
grounds, however, 36 N.Y. 319, 2 


Transer.A. 133]. 

66. St. Paul Fire & Marine Ins. 
Co. v. American Trust Co., (Mo.) 222 
S.W. 137 

67. Decalcomanie Transfer Orna- 
ments Co. v. Hajim, 227 N.Y.S. 647, 
131 Misc. 646. 

[a] Action for conversion.—A com- 
plaint for converting chattels which 
were pledged as collateral to a usuri- 
ous loan to plaintiff’s assignor, which 
did not allege an offer to repay or 
demand by the assignor for the return 
of the chattels, failed to state a cause 
of action. Decaleomanie Transfer 
Ornaments Co. v. Hajim, 227 N.Y.S. 
647, 131 Misc. 646. 

68. In actions between parties to 
usurious transactions see supra §§ 
287-292. 


69. See Equity §§ 453-584; Plead- 


against his assignor, alleging that the 
maker has recovered judgment against 
the assignee by reason of uSury in the 
original transaction, a plea that the 
assignor received no notice of the de- 
fense of usury in the former action 
until the issue had been made up is 
not sufficient. White v. Webster, 58 
Ind. 9233. 


[b] Interest of codefendant in 
mortgaged premises must be shown in 
a plea by him alleging usury in the 
mortgage note given by the principal 
defendant. Strass v. Binder, 4 Ohio 
Dec. (Reprint) 216, Clev.L.Rep. 123. 


71. See supra § 287. 


72. Little v. Riley, 43 N.H. 109; 
Browmev. Jones, 152. NYS. 571, 89 
Misc. 538; Martin Brown Co. v. Per- 
Til WS: Wie Oy Ti Dex: LOOM See 
Zimmerman vy. Boyd, 275 P. 509, 97 
Cal.App. 406 (apparently recognizing 
rule); Griggs v. Howe, 2 Abb.Dec. 
(N.Y.) 291, 2 Keyes 574, 3 Keyes 166 
31. How.Pr. 639 note [aff 81 “Barb. 
L007; or enby vy. “Hunt. L0P P4925 8638 
Wash. 127 (necessity for pleading 
usury recognized where there was an 
intervention by holder of chattel 
mortgage claimed to be usurious). 
And see cases infra note 74. 


[a] Waiver by failure to plead.— 
Where one who purehased property, 
on which a mortgage had been given, 
without assuming the mortgage, did 
not set up usury as a defense to fore- 
close, that defense was waived in so 
far as such purchaser was concerned. 


Brown v. Jones, 152 N-Y.S. 571, 89 
Misc. 538. 
73. See infra § 377. 


74 Davis v. Ashburn, 141 So. 226, 
224 Ala. 572; Durham v. Tucker, 40 
Ill. 579; .Mannine vs Tyler, 21.N.YV. 
567; Pensacola First Nat. Bank v. 
Anderson, 67 N.Y.S. 434, 55 App.Div. 
570; Vom Lehn y. Egbert, 259 N.Y.S. 
487, 145 Misc. 480; Yormark vy. Wald- 
man, 217 NSYES. 5005 2s Mise. 74:85 
ous Ven Masten, a1) Sealeen CN): 

[a] Averment that indorsee of 


note “unlawfully, corruptly, and usu- 
riously” contracted with the maker is 


| ford, 


Durham v. Tucker, 40 Ill. 519. 

[b] In answer pleading usury in 
discount by plaintiff of note sued on, 
it is not sufficient to say that defend- 
ants received no consideration for the 
note; the answer must show that the 
note never had any valid existence 
as a contract or promise to pay at the 
time it was discounted by plaintiff. 
ee v. Bowen, 21 How.Pr. (N.Y.) 

78. 


75. Roberts v. Mathews, 77 Ga. 
458; Plummer v. Drake, 5 N.H. 323; 
Plummer vy. Drake, 5 N.H. 151; But- 
terworth v. Pecare, 21 N.Y.Super. 


671. 


[a] Particular plea or answer.— 
(1) In an action by a third party 
against the borrowér to recover a sum 
agreed to be paid plaintiff for pro- 
curing the loan, an answer setting 
forth that plaintiff acted as agent for 
the lender and that the sum agreed to 
be paid him in excess of the legal rate 
on the money loaned was usurious 
constituted a good defense. Roberts 
v. Mathews, 77 Ga. 458. (2) In an 
action on a note, an,answer alleging 
“that said note was usurious in its 
inception, and that the payee knew 
it was executed fraudulently, and to 
sell usuriously above the rate of sev- 
en per cent. per annum, to wit, one 
and a half per cent. a month,” was 
not irrelevant or redundant. Gould 
v. Horner, 12 Barb. (N.Y.) 601, Code 
Rep.N.S. 356. (3) In action by in- 
dorsee of a note against his immedi- 
ate indorser, 
the note had no legal inception before 
its transfer to plaintiff, that it came 
into defendant’s hands solely for the 
purpose of procuring its discount, and 
that it was transferred by defendant 
to plaintiff under a usurious agree- 
ment is sufficient. Leubusher v. Ruff- 
head, 27 N.Y.S. 948, 7 Misc. 429. 


76. Little v. White, 8 N.H. 276. 


Wie tenbtles Veg SV nicer (Si) NEE ner ion 
Plummer v. Drake, 5 N.H. 151; Plum- 
mer v. Drake, 5 N.H. 323. 


78. Bennington Iron Co. y. Ruther- 
18 N.J.Law 467. 

Caruthers v. 
Mich. 270. 


80. Rodecker v. Littauer, 59 F. 857, 
8 C.C.A. 320. 


79. Humphrey, 12 


For later cases, developments and changes in the law see Annotations, same title and section number. 


an answer alleging that- 


a 
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/ 


Statutory provision as to oath of usury. It has 
been held that a statute authorizing a judgment for 
a debtor in an action of debt if he presents a sworn 
plea of usury unless the creditor swears that the con- 
tract is not usurious applies only to the original par- 
ties to the instrument, and not to an action by an in- 
dorsee against the maker.’! 


[§ 375] c. Replication or Reply.S? General rules 
as to replications or replies’* are applicable in a 
suit or action by or against third persons in which 
a usurious transaction is involved. Under certain 
circumstances a replication to the defense of usury 
may be in the nature of a traverse or denial,*® and, 
under the construction given some statutes, a reply, 
in an action by the indorsee against the maker of a 
note in which usury was pleaded as a defense, that 
the payee indorser was non compos mentis has been 
held sufficient,’* but the view has been taken that, 
where, in an action on a note brought in the name 
of the indorsee, defendant pleads usury and tenders 
his own oath, a replication that the payee is out of 
the state, so that he cannot be produced to make 
oath to the replication, is insufficient.87 According 
to some cases where usury is pleaded by defendant as 
a counterclaim,** or, under some statutes, where the 
plea or answer sets up new matter, showing a de- 
fense on the ground of usury,®® such allegations will 
entitle defendant to judgment or be treated as ad- 
mitted unless they are denied by plaintiff. 


[§ 376] d. Demurrer. General rules as to demur- 
rers®® apply in suits or actions by or against third 
persons in which an allegedly usurious transaction is 
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involved.®' An issue as to whether the facts stated 
in a pleading constitute usury may be raised by de- 
murrer;°? but a pleading which alleges the employ- 
ment of colorable devices to conceal usury raises an 
issue of fact which may not be joined in by demur- 
rer, 2? 

[§ 377] e. Issues, Proof, and Variance.®* Gener- 
al rules as to issues, proof, and variance®® apply in 
suits or actions by or against third persons in which 
an allegedly usurious transaction is involved.°* In 
some jurisdictions evidence of usury is admissible 
under the general issue,’ but the prevailing prac- 
tice is to admit evidence of usury only when it is 
specially pleaded,®* and when the facts alleged con- 
stitute usury.®® Any material variance between the 
facts specially pleaded and those proved is fatal. 


[§ 378] 6. Evidence?—a. Presumptions and Bur- 
den of Proof or of Evidence. General rules as to 
presumptions, burden of proof, or burden of eyi- 
dence* apply in actions by or against third persons 
in which an allegedly usurious transaction is in- 
volved. Thus the burden is on the party alleging 
usury to prove it;° but, even though a note tainted 
with usury is enforceable in the hands of a bona fide 
holder,® according to some cases, in the absence of 
a statutory provision to the contrary, where a note 
has been shown to have been usurious in its ineep- 
tion, the burden of proving purchase before maturity 
without notice of the usury is on the party relying 
on such purchase.’ In general the existence of usury 
will not be presumed’ at least where a transaction 
is as consistent with the view that it is not usuri- 


81. Putnam v. Churchill, 4 Mass.] 635. 347; Hass v. Camp, 42 N.w. 20, 40 
516. 93. Merchants’ Exch. Nat. Bank v.| Minn. 329; Briggs vy. Sholes, 19 N.H. 
82. In actions between parties see} Commercial Warehouse Co., supra. 453; Farmers’, etc, Nat. Bank v. 
supra § 293. 94. In actions between parties to Lang, 22 Hun 372 [rev on other 


83. See Equity §§ 585-595; Plead- 


ing §§ 392-451. 


usurious transaction see supra § 297. 


grounds 87 N.Y. 209] (holding that, 
under a plea alleging usurious inter- 


84 See cases infra this section. 


[a] Replication not necessary.— 
In New Hampshire the view has been 
taken that, where plaintiff seeks to 
have the plea of usury rejected be- 
cause he is a bona fide indorsee of the 
note sued on for a good consideration, 
before the note is due, without notice 
of the usury, no replication is neces- 
Sary as the plea will be rejected on 
the affidavit of the indorsee stating 
such facts. Williams v. Little, 11 N. 
aH. 66. 


85. Plummer v. Drake, 5 N.H. 323; 
Plummer v. Drake, 5 N.H. 151. 


86. Plumer v. Drake, 5 N.H. 556. 
87. Olcott v. Alden, 6 N.H. 516. 


88 Equitable L. Assur. Soc. v. 
Cuyler, 75 N.Y. 511 [aff 12 Hun 247]. 


[a] Presumption is against neces- 
sity of reply unless the pleading of 
defendant is clearly a counterclaim or 
seeks affirmative relief. Equitable L. 
Assur. Soc. v. Cuyler, 75 N.Y. 511 [aff 
12 Hun 247]; Burrall v. De Groot, 12 


’ N.Y.Super. 379. 


89. Babcock vy. Farmers, etc., Bank, 
26 P. 1037, 46 Kan. 548. See Bovier 
v. McCarthy, 94 N.W. 965, 4 Neb. 
(Unoff.) 490 (to avoid a defense of 
uSury, an indorsee of a negotiable 
note must plead that he took without 
notice of the usury, and that he pur- 
chased before maturity and for a 
valuable consideration). 


90. See Equity §§ 466-504; Plead- 
ing §§ 452-580. 
91. See cases infra this section. 


92. Merchants’ Exch. Nat. Bank 
v. Commercial Warehouse Co., 49 N.Y. 


In proceedings to enforce penalties 
see infra § 405. 
_ 95. See Equity §§ 670-678; Plead- 
ing §§ 1144-1211. 

96. See cases infra this section. 

[a] Interest of parties plaintiff in 
land subject to a trust deed must be 


shown in a suit for an accounting and 
for credit for allegedly usurious pay- 


ments. Hitt v. Snyder, (Miss.) 12 So. 
827. 
[b] Usury in inception.—Evidence 


as to bonus exacted by one to whom 
a note was negotiated was not admis- 
sible to show usury in the inception 
where that defense was not pleaded. 
Pensacola First Nat. Bank v. Ander- 
son, 67 N.Y.S. 434, 55 App.Div. 570. 


97. Jaques v. Stewart, 6 S.B. 815, 
81 Ga. 81; Hills v. Eliot, 12 Mass. 26, 
ai (MON oa OSs AOS 


[a] Ilustrations.—(1) Usury may 
be proved under a plea of the general 
issue in an action by an assignee or 
other third party against the debtor. 
Jaques v. Stewart, 6 SiH. 815, 81 Ga. 
81. (2) Evidence was admissible un- 
der the general issue, on behalf of a 
subsequent purchaser of a title from 
a grantor, that a former conveyance 
was invalid on the ground of usury. 
UISMivervOue el ameVlass. 2b. 7 wAumnD: 
26: 


98. Little v. Riley, 43 N.H. 109. 

99. Gould v. Horner, 12 Barb. (N. 
Y.) 601, Code Rep. N. S. 356. 

[a] If facts alleged do not consti- 
tute usury, evidence of usury is not 
admissible. Gould v. Horner, 12 Barb. 
(N.Y.) 601, Code Rep. N. S. 356. 

1. Sherman v. Blackman, 24 Il. 


est at the rate of from ten to four- 
teen per cent, evidence of interest at 
the rate of sixteen per cent is not 
admissible). 


2. In actions between parties to 
Lape ee transaction see supra §§ 298- 


In proceedings to enforce penalties 
See infra § 406. 


3. See Evidence §§ 13-88. 

4. See cases infra this section. 

5. U.S.—In re Wilde, 133 F. 562 
[afer l4 gee 7972, Std, G:C. AiG Oiit, 


Ga.—Harvard vy. Davis, 89 S.E. 740, 
145 Ga. 580. 


Iowa.—Barthell vy. Jensen, 53 N.W. 
124, 86 Iowa 736. 


N.Y.—Rosenstein vy. Fox, 44 N.E. 
1027, 150 N.Y. 354; White v. Ben- 
Jamin, 33 N.E. 1037, 138 N.Y. 623; 
Baldwin v. Doying, 21 N.E. 1007, 114 
N.Y. 452; Bayliss v. Cockcroft, 81 N. 
Y. 363; Thomas v. Murray, 32 N.Y. 
605. [rev 34 Barb. 157];- Webb v. 
Prvere bNENasii2 ORNS Silv.Sup. 285; 
Murray v. Barney, 34 Barb. 336. 


N.C.—McKinney v. Sutphin, 145 S. 
E. 621, 196 N.C. 318 (intervener, in ac- 
tion involving usury had burden of 


issue). 
Wash.—Haynes v. Gay, 79 P. 794, 
37 Wash. 230. 
6. See supra § 358. 
7. See Bills and Notes § 1293. 


8. Whiteside v. First Nat. Bank, 
CEenn.@h AL). 47%) (Sow, 11108. 

[a] Ilustration. Where a stolen 
negotiable paper was transferred to 
an innocent holder as collateral secu- 
rity, the court will not, in an action 
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ous as with the view that it is.® 


[§ 379] b. Admissibility.1° General rules as to 
the admissibility of evidence'! apply in a suit or ac- 
tion by or against third persons in which an alleged- 
ly usurious transaction is involved.'? In actions by 
or against third persons, the entire circumstances 
surrounding the inception of notes alleged to be usu- 
rious are admissible in evidence;** and, in general, 
any evidence reasonably conducing to show usury is 
admissible,!4 although of itself not sufficient to prove 
the usury.!® The admissibility of evidence of dec- 
larations of mortgagee tending to show usury in the 
mortgage debt, made after the assignment of the 
mortgage, against the assignee, who was also the 
purchaser of the equity of redemption at sheriff’s 
sale, in an action by the assignee to obtain posses- 
sion, has been denied.+® 


[§ 380] ce. Weight and Sufficiency. General rules 
as to the weight and sufficiency of evidence*’ apply 
in an action by or against third persons in which an 
allegedly usurious transaction is involved.'* <A pre- 
ponderance of evidence is necessary to make out a 
case of usury,'® and evidence which merely serves 
to arouse suspicion is not sufficient.2° Strict proof 
of usury is especially required to invalidate an ob- 
ligation in the hands of an innocent holder.?1 A case 
may be established, however, by evidence of different 
circumstances, no one of which alone is sufficient to 
establish usury, but each of which is corroborative 
of the charge of usury.”? 


Effect of admission. An admission that notes and 
a mortgage were given to secure a preéxisting usuri- 


180 Minn. 358, 
but was 
affecting the 


to recover such paper by the person 
from whom it was stolen, for the pur- 
pose of defeating his title, presume 
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70 A.L.R. 353), 
incidentally admissible as 
testimony of certain 
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ous debt is not necessarily an admission that the 
notes and mortgage, or any one of them, was usuri- 
ous on its face.?® 

In suit against a legatee, alleging the payment of 
usurious interest to the testator, the affidavit and 
proof, required by some statutes, of demands against 
the estates of deceased persons are not required.** 

Denial of usury. An affidavit by a prior holder of 
the security sued on has been regarded as sufficient 
to sustain a replication denying that usury was taken 
by such prior holder;’® and, under some statutes, 
a plea of usury will be rejected if the indorsee will 
make oath that the note was bona fide transferred 
to him, before maturity, for a good consideration, 
without notice of any usurv in the note.?° 


[§ 381] 7. Questions for Jury. General rules as 
to what are questions for the jury’? apply in actions 
by or against third persons in which an allegedly 
usurious transaction is involved.?* Thus, where 
there is some evidence of all the elements necessary 
to establish usury or notice, the question as to wheth- 
er the contract was in fact usurious,?® or as to wheth- 
er a particular party had knowledge of it,?° is for 
the jury; and, where the evidence is such as to re- 
quire the submission to the jury of the question as 
to usury, it is improper for the court to assume that 
usury is established as a matter of law.*! 


[§ 382] 8. Judgment and Relief. A party coming 
into equity for relief can obtain it only on equitable 


‘principles,?? and a court of equity having obtained 


jurisdiction of a case by reason of a prayer for dis- 


(2) [ 849, 21 Ky.L. 18538. 


[b] Evidence held sufficient: (1) 
To sustain finding that defendant was 


that the loan secured by it was usuri- 
ous, even where the lender testified 
that he did not remember the rate of 
interest. Whiteside v. First Nat. 
Bank, (Tenn.Ch.A.) 47 S.W. 1108. 

9. White v. Benjamin, 33 N.B. 1037, 
138 N.Y. 628; Manning v. Tyler, 21 
IN XG, pO Le 

10. In actions between parties to 
usurious transaction see supra § 302. 

In proceedings to recover penalties 
see infra § 406. 

11. See Evidence § 89 et seq. 

12. See cases infra notes 13-16. 

13. Jones v. Pope, 67 S.E. 280, 7 
Ga.App. 538; Kommer v. Harrington, 
85 N.W. 939, 83 Minn. 114; Wenzel 
v. Miller, 2 Hun (N.Y.) 159, 4 Thomps. 


&C. 680; Schnitzer v. Husted, 14 N.Y. 
Ss. 918. 
[a] Notice or knowledge.—In an 


action on a note against the maker 
and the surety, where the _ surety 
pleaded usury, of which he had no 
notice, evidence that the surety was 
a director in the payee bank, and that 
the usual rate of interest was twelve 
per cent on small amounts, was ad- 
missible to corroborate the presump- 
tion that he had knowledge of the 
situation when he became surety. 
Jones v. Pope, 67 S.E. 280, 7 Ga.App. 
538. 

{b] Bankruptcy of principal aebt- 
or.—(1) The fact that a corporation 
which was the principal debtor was 
in the bankruptcy court of a foreign 
jurisdiction was unimportant in de- 
termining the liability of a surety 
setting up the defense of usury (Drew 
v. Skeena Lumber Co., 230 N.W. 819, 


witnesses (Drew v. Skeena Lumber 
Co., 230 N.W. 819, 180 Minn. 358, 70 
A. ER... 353,). ¥ 


[c] Effect of delay in asserting 
usury on application of rules of evi- 
dence.— Where a debtor has not raised 
the question of usury until several 
years after the death of the creditor 
and until called on to pay the princi- 
pal, he cannot complain if the rules 
of evidence established for the protec- 
tion of the estates of decedents are 
rigidly applied. White v. Benjamin, 
33) NSE) L087" L8seN. Yn Ozer 


14. Tucker y. Wilamouicz, 8 Ark. 
TS 

15. Tucker v. Wilamouicz, supra, 

[a] Thus, in an action on a note 


by the indorsee, a paper executed by 
the payee at the time of the transfer 
and delivery of the note was admis- 


sible. Tucker vy, Wilamouicz, 8 Ark. 
157. 
16. Richardson y. Field, 6 Me. 303. 
17. See Hvidence §§ 1730-1806. 
18. See cases infra this section. 
[a] Evidence insufficient.—Where 


an assigned note, bearing interest at 
six per cent, has on it the indorsement 
of a credit by “interest paid” to a 
certain date prior to the assignment, 
the testimony of the obligor that in- 
terest was calculated at eight per 
cent is not sufficient to establish ,the 
plea of usury against a bona fide pur- 
chaser for value, there being no tes- 
timony as to the amount paid, and the 
calculation having been made by an- 
other than the obligor in his absence. 
Newman’s Adm’r v. Blades, 54 S.W. 


a bona fide purchaser of a certificate 
under a 
See Kanevsky v. Taran, 240 N.W. 103, 
185 Minn. 98. (2) To sustain find- 
ing that transactions were usurious. 
Kommer v. Harrington, 85 N.W. 939, 
83 Minn. 114. 


19. Barthell v. Jensen, 53 N.W. 
124, 86 Iowa 736; Hass v. Camp, 42 N. 
W. 20, 40 Minn. 329; Webb v. Pryer, 
6 N.Y.S.'208, 3 Silv.Sup. 285. 


20. Hass v. Camp, 42 N.W. 20, 40 
Minn. 329; Vosburgh v. Diefendorf, 
23 N.E. 801, 119 N.Y. 857, 16 Am.S:R. 


836; Bayliss v. Cockcroft, 81 N.Y. 363. 
21. Stock v. Parker, 7 S.C.Hq. 376. 
ee Smithers v. Heather, 25 Mich. 
23. Johnson v. Davis, 22 S.E. 911, 


97 Ga. 282. 
24. Eggen v. Huston, 13 S.W. 919, 
12 Ky.L. 158 (Gen. St. p 451 § 35). 


25. Briggs v. Sholes, 19 N.H. 453. 

26. Forbes v. Marsh, 3 N.H. 119. 

27. See supra § 308 and Trial §§ 
313-459. 

28. See cases infra this section. 

29. Kommer vy. Harrington, 85 N. 
W. 939, 838 Minn. 114; Klosterman v. 


Olcott, 41 N.W. 250, 25 Neb. 382. 


30. Flour City Nat. Bank v. Miller, 
38 N.Y.S. 508, 4 App.Div. 585; Ditmars 
v. Sackett, 36 N.Y.S. 690, 92 Hun 381. 


31. Summers v. Baker, 139 S.W. 
226, 158 Mo.App. 666. 


32. He ect vit Halk 


9 Gratt. (50 
Va.) ; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


mortgage foreclosure sale. | 


: 
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covery,** or other ground cognizable in equity,?4 will 
adjudicate the rights of all the parties and render a 
decree accordingly. In a suit in equity, one defend- 
ant may be granted relief against another from a 
usurious contract.’® After judgment and issue of 
execution, a third person will not be granted relief 
under a statute authorizing relief to borrowers.?° 


A preliminary injunction to restrain the enforce- 
ment of an allegedly usurious mortgage may be 
granted at the suit of the mortgagor’s administra- 
tor? 7 


USURY 


[66 C.J.] 359 


Attorney’s fees. In the Philippine Islands the 
right of sureties of a borrower, who had not paid 
any usurious interest, to recover an attorney’s fees 
from the lender has been denied;?% but the rule is 
otherwise as to the principal debtor who has paid 
and is entitled to recover usurious interest.?® 


[§ 383] 9. Appeal and Error. In accordance with 
the general rule*® the admission of evidence as to 
usury is not ground for reversal on appeal where no 
objection to its admission was made in the trial 
court.*! 


VII. PENALTIES AND FORFEITURES 


[By Lorentz B. Knourr] 


[§ 384] A. In General. The penalty for usury is 
the fine or forfeiture imposed for the offense of usu- 
ry, while usury is the illegal interest itself.42 In 
numerous jurisdictions, by virtue of constitution and 
statute, forfeitures may be imposed, and fines or 
penalties recovered, for the exaction of usurious 
interest.4? While such statutes may have for their 
purpose not only the protection.of the borrower,*# 
but also the infliction of some punishment upon the 
lender,** such imposition of a penalty or forfeiture 
is in the nature of a civil judgment, and is not a 
conviction for erime.*® While under some statutes 
the usurious contract is held to be merely modified 
so that the borrower is bound to pay only the prin- 
cipal sum and legal interest,#7 in many jurisdie- 
tions the policy of the usury statutes is held to 
extend beyond the mere granting of relief to the 
oppressed borrower, and looks to the prevention of 
the practice of usury by punishing the usurer.48 
In determining whether a transaction constitutes a 


See constitutional and statu-, Tl. 


usurious loan, justifying imposition of a penalty or 
forfeiture, the court will consider the substance of 
the transaction rather than its form.*? 


[§ 385] B. What Law Governs—i. Extraterri- 
torial Effect of Penalties and Forfeitures. Penal- 
ties*® and forfeitures’! imposed by the usury laws 
of one state will not be enforced by the courts of 
another state, in accordance with the well estab- 
lished rule that penal and remedial acts have no 
extraterritorial operation.®2 Thus the courts of one 
state will not enforce the statutes of another pro- 
viding for the forfeiture of usurious interest or of 
some sum measured by such usury to the school fund 
of the county where the suit is brought®* and in 


‘some states the borrower will not be allowed to 


recover usurious interest paid or some multiple 
thereof as a penalty given by the usury statutes of 
another state where the loan was made.®4 For the 
same reason, the courts of one state will not apply 
the usury laws of that state providing for penalties®® 


606; McFadin vy. Burns, 5 Gray 


33. Ryan v. Krise, 17 S.E. 128, 89 43. 
a. 728. 


34 Martin v. Hall, 9 Gratt. (50 
Va.) 8. 

85. Horner v. Nitsch, 63 A. 1052, 
103 Md. 498. 

386. Toole v. Cook, 16 How.Pr. (N. 
Mor 142- 

37. See case infra this note. 

[a] In Georgia, in a suit by the 
administrator of a deceased borrower 
to marshal the assets of the estate 
and to determine the claims of credi- 
tors, it was proper to issue an in- 
terlocutory injunction to restrain the 
holder of a security deed given by the 
borrower and which, it was alleged, 
Was usurious and so void under the 
statute [since repealed by L. (1916) 
p 48], invalidating titles tainted with 
usury, from enforcing such deed 
where, on the hearing for such inter- 
locutory injunction, the evidence as 
to usury was conflicting. Equitable 
Mortg. Co. v. Braswell, 26 S.E. 487, 
98 Ga, 139. 

38. Go Chioco vy. 
Philippine 256. 

39. Go Chioco v. Martinez, supra. 

40. See Appeal and Error § 730. 

41. Richardson v. Stone, 49 N.W. 
763, 32 Neb. 617. 

42. Sanford v. Kunz, 71 P. 612, 9 
Idaho 29, 34. 

Definition of: 
“Worfeiture”’ see Fines, 

and Penalties §§ 2, 43. 
“Penalty” see Fines, Forfeitures, and 

Penalties §§ 1, 3, 44, 72. 


Martinez, 45 


Forfeitures, 


tory provisions. 

44. Rospigliosi v. Glenallen Mining 
Co., 252 P. 276, 69 Utah 41. 

45. Lloyd v. First Nat. Bank, 47 P. 
575, 5 Kan.App. 512. 

46. Baum y. Daniels, 118 S.W. 754, 
55 Tex.Civ.App. 273. 


Criminal responsibility for exacting 
usurious interest see infra §§ 413-416. 


47. See supra § 234, 


48. See supra §§ 232, 233; and in- 
Crass, 388, 


49. Smith v. G. Cavaglieri Mortg, 
Co;, 295 P. 366, 111 Cal.App. 136; Con- 
nor v. Minier, 288 P. 23, 109 Cal.App. 
770; Monk v. Goldstein, 90 S.E. 519, 
172 N.Cs 516. 


anae. Ill.— Barnes v. Whitaker, 22 Ill. 


N.H.—Wright v. Bartlett, 43 N.H. 
548; Watriss v. Pierce, 32 N.H. 560. 


N.Y.—Western Transp., etc.,. Co. v. 
Kilderhouse, 87 N.Y. 430; Willis v. 
Cameron, 12 Abb.Pr. 245. 


S.C.—Thornton y. Dean, 45 Am.R. 
(9619S: Ce 583; 


Vt.—Blaine v. Curtis, 7 A. 708, 59 
Vt. 120, 59 Am.R. 702; Suffolk Bank 
v. Kidder, 36 Am.D. 354, 12 Vt. 464. 


51. Sherman y. Gassett, 9 Ill. 521; 
McFadin v. Burns, 5 Gray (Mass.) 599; 
Gale v. Eastman, 7 Metc. (Mass.) 14. 

52. Laws governing remedies and 
crimina] acts in general see Conflict 
of Laws §§ 27, 39. 

53. Crebbin v. Deloney, 69 S.W. 312, 
70 Ark. 493; Barnes vy. Whitaker, 22 


(Mass.) 599. 
oo I1l.—Sherman y. Gassett, 9 Tll. 


521. 


N.H.—Wright v. Bartlett, 43 N.H. 
543; Watriss vy. Pierce, 32 N.H. 560. 


N.Y.—Willis y. Cameron, 12 Abb. 
Pr, 245. 


S.C.—Thornton y, Dean, 45 Am.R. 
796, 19 S.C. 583. 


Vt.—Blaine y. Curtis, 7 A. 708, 59 
Vt. 120, 59 Am.R. 702. ‘ 


[a] Such penalty will not be avail- 
able even as a defense to an action 
brought in another State. Wright v. 
Bartlett, 43 N.H., 548; Watriss v. 
Pierce, 32 N.H. 560; Willis v. Camer- 
on, 12 Abb.Pr. (N.Y.) 245: Suffolk 
rises v. Kidder, 36 Am.D. 354, 12 Vt. 


55. Manhattan Life Ins. Comms 
Johnson, 101 N.Y.S. 65, 115 App.Div. 
429; Graham v. Lowrie, 4 INSC.-*622,; 
ee v. Finlayson, 32 S.B. 986, 55S. 


[a] Place of payment.—Where a 
usurious agreement is made in one 
State but the usurious interest is re- 
ceived in another, an action will not 
lie for the penalty, in the former state. 
Graham vy. Lowrie, 4 N.C. 622. 


[b] Where contract usurious un- 
der laws of both states, the penalties 
for usury as fixed by the law of the 
foreign state, where the contract was 
to have been performed, will be an- 
plied, and not the penalty under the 
law of the forum. Meares vy. Finlay- 
son, 32 S.E. 986, 55 S.C. 105. 


\ 
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or forfeitures®® to a contract governed by the laws 


of another state, even though the contract be also 
usurious under the laws of the forum. 

Real estate mortgage. Where a contract for a 
mortgage on real estate located in the state of the 
forum is prepared in another state by the lender 


‘residing there and is signed in the state of the for- 


um and returned to the other state, in an action to 
foreclose the mortgage the contract is governed by 
the laws of the other state relative to the forfeiture 
of interest for usury.®? 


Statute allowing penalty as set-off. It has been 
held that a statute merely allowing a deduetion of 
treble the usurious interest reserved from the prin- 
cipal debt in an action by the ereditor, and which 
does not give the right to recover such an amount 
in an action by the debtor for that purpose, is not 
penal in nature, and therefore is enforceable in an- 
other state.°§ 


[§ 386] 2. Effect of Change in Constitution or 
Statutes. It is ordinarily held that a penalty or 
forfeiture imposed by constitution or statute for 
the exaction of usury cannot be made to operate 
retrospectively so as to apply to a contract previ- 
ously made,®® and that the repeal of such a consti- 
tutional or statutory provision renders all penalties 
or forfeitures accruing thereunder wholly imopera- 
tive and unenforceable even as to preéxisting con- 
tracts.°° Where a statute changing a penalty for 


usury has an express saving clause, the later pen- , 


alty will not apply to a contract made while the 
earlier statute was in force,®1 but where a statute 
providing for a penalty or forfeiture is repealed 
without an express saving clause in favor of pend: 
ing suits all suits thereunder must stop where the 
repeal finds them.®? But the position has also been 
taken that a controversy as to the amount of inter- 
est collectable on an obligation must be determined 
by the usury law in force at the date of the exe- 
cution of the contract, and that as to such contract 
the law in force at its execution prevails even as 
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against a subsequent statute repealing the prior 
one.®? The enactment of a statute providing a new 
or additional penalty for usury has been held not 
to impair the obligation of any contract within the 
meaning of the constitutional provision.®* It has 
been held that the right given the debtor by stat- 
utory provisions to enforce penalties or forfeitures 
is not such a property right as the constitution pro- 
tects from impairment,®° since the law recognizes 
no vested right in a penalty which the legislature 
may not take away,®® and since statutes providing 
for the enforcement of forfeitures operate only up- 
on the remedy, and after their repeal are to be 
regarded as if they had never existed;*? but the 
contrary position has also been taken, that a stat- 
ute providing for a penalty for the taking of usu- 
rious interest created vested rights in the parties 
contracting under such statute, which rights the leg- 
islature was powerless to alter.°® But where the 
constitution of the state makes a usurious contract 
unlawful, a penalty may be recovered under a stat- 
ute enacted after the usurious contract was made 
but before receipt of the usury, since the legislature 
has the right to affix such penalties as it deems 
proper to prevent usurious contracts.*® When a 
penalty is imposed for receiving usurious interest, 
the creditor who, after the enactment of such a 
law, accepts usurious payments under a preéxist- 
ing contract, becomes liable for the penalty.7° 
Where two usury statutes provide for different legal 
rates of interest, the later one is not to be construed 
as repealing the penalty imposed by the earlier one, 
if they do not provide for inconsistent penalties;"! 
but if the penal provisions of the two statutes, rela- 
tive to the same subject, are inconsistent, the second 
will be construed as repealing the first.72 A statute 
providing a civil forfeiture for usury will not. be held 
to repeal a criminal statute providing a penalty for 
usury.’* The repeal of a statute providing a for- 
feiture for usury does not permit the ereditor to 
recover a larger rate of interest than he could law- 
fully have contracted for.74 


' 


56. Gale v. HBastman, 7 Metc., Johnson v. Utley, 79 Ky. 72, 1 Ky.L. 67. Preble Count Branch State 
(Mass.) 14. (abstract) 353, 3 Ky.L. 238. Bank v. Russell, 1 Onio Sts oilss 

57. smith v. Brokaw, 29% “S.W. N.Y.—Nash y. White’s Bank, 11 N. 68. Matthi 2 : 
DEER hs BH. 946, 105 N.Y. 243. Farr v. Ghandler, 51 NEL 35 or 


58. Arnold v. Potter, 22 Iowa 194. Tenn.—O. H. May Co. v. Anderson, [a] Where rights “acquired and 
59. Bwell v. Daggs, 2 S.Ct. 408, 108 | 300 S.W. 12, 156 Tenn. 216. established” preserved by repealing 
U.S. 1438, 27 L.Ed. 682 [aff 6 F.Cas.No. 61. Earle v. Owings, 51 S.E. 980,] act.—A provision in a repealing act 
3,537, 3 Woods 344]; Grant v. Mor-| 72 S.C. 362. that the repeal of a statute providing 


ris, 81 N.C. 150. See also Stewart v. 
Lattner, 116 S.W. 860, 53 Tex.Civ.App. 
330 (holding, in regard to a statute 
construed to decrease the amount of 


62. Stewart v. Lattner, 
860, 53 Tex.Civ.App. 330. 


63. Long v. Gresham, 96 S.E. 


a penalty for usury shall not affect 
any rights ‘accrued, or acquired, or 
established” thereunder preserves to 
the debtor the right to set off the pen- 


PUGS Ws 
211, 


’ 


A 148 Ga. 170; Payne v. Waterson, 16 4 
BEM, Sesevare ia Opey cae ates | Ea, Ann, 238, fae aa an cn ate tae 
be prospective in operation only, 64. Hardin v. Trimmier, 3 S.E. 46, peal. Farr Ve Ghandler BI NH BAe. 
thereby saving causes of action ex-|27 S.C. 110. ; hee : 
isting under the former statute). 69. Southern Home Building & Y 


Retrospective laws in general see 


Nature of contracts of individuals 
and private corporations protected by 


Loan Ass’n v. Thomson, 58 S.W. 202, 
24 Tex.Civ.App. 76; Quinlan’s Estate 


Constitutional Law §§ 778-784. 


60. U.S.—Barrett v. Aplington, 2 
F.Cas.No. 1,045. 

Conn.—Welchk v. Wadsworth, 380 
Conn. 149, 79 Am.D. 236. 


Ind.—Wood yv. Kennedy, 19 Ind. 68. 

Ky.—Magill v. Mercantile Trust Co., 
81 Ky. 129, 4 Ky.L. 927; Trimble v. 
McCormick, 15 S.W. 358, 12 Ky. 857: 
Devon vy. Naunheim’s Adm’ Tey off ARAL, 


222; Nall v. Farmers Bank, 5 Ky... 
122: Utterbach v. Wilhoit, 3 Ky.L. 
622; Bunger v. Hart, 3 Ky.L. 518; 


constitutional prohibition of impair- 
ment of obligation of contracts in 
general see Constitutional Law § 689. 


65. Welch v. Wadsworth, 30 Conn. 
149, 79 Am.D. 239; Preble County 
Ereen State Bank v. Russell, 1 Ohio 
Sta313: 


66. Wooley v. Alexander, 99 Ill. 
ieee Parmelee v. Lawrence, 44 Ill. 
405. 


Retrospective construction of stat- 
utes relating to offenses and prose- 
cutions see Statutes § 698. 


eaeeoet 50 S.W. 2068, 21 Tex.Civ.App. 
od. 


70. Hardin v. Trimmier, 3 S.E. 46, 
PI aS Ory ale 1) 
Wile Rinses Vi Nisley 23 bls 50bn 


Beal v. White, 8 N.W. 829, 28 Minn. 6. 
72. Fitzsimons v. Baum, 44 Pa. 32. 


73. enpert v. Lowry, 145 S.E. 505, 
167 Ga. 


74. ea v. Latham, 
Bienes. v. Boone, 9 S.E. 
7 


50 Ill. 270; 
286, 102 N.C. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 386-388] 


Renewal of preéxisting contract. Where a usuri- 
ous contract was executed before the enactment of 
a statute providing a penalty, but was extended after 
the enactment of the statute by the execution of 
new notes, the statute is applicable.75 A renewal 
note given for a debt existing before the enactment 
of a new law increasing the penalty for usury will 
become subject to such penalty if the renewal note 
contained new terms and was therefore a new con- 
tract made after the enactment of the new law.7¢ 


[§ 387] 8. Effect of Statutes Denying Defense of 
Usury to Corporations. It is held that statutes pro- 
hibiting corporations from setting up the defense 
of usury are substantive in nature rather than re- 
medial, and that they in effect repeal as to corpo- 
rate defendants the statutes providing penalties or 
forfeitures for the exaction of usurious interest.?7 
A forfeiture has been allowed in favor of a foreign 
corporation admitted to do business in the state of 
the forum where the defense of usury is allowed to 
corporations, it being held that the foreign corpo- 
ration may plead usury as a defense, although a 
statute in the state of incorporation denies such a 
defense to corporations.7§ 


[§ 388] C. Penalties—1. Amount and Extent of 
Penalties.?® While penalties recoverable for usury 


75. Ruby v. Warrior, 175 P. 355, 
71 Okl. 82; Callaham v. Thurmond, 
172 P. 798. 69 Okl.- 315; Walker v. 
Daharsh, 153 P. 880, 52 Okl. 766. 

76. Purvis v. Woodward, 29 So. 
917, 78 Miss. 922. 

77. Bramhall v. Atlantic Nat. Bank, 
36 N.J.Law 243. 

Effect of statutes denying defense 
of usury to corporations in general 
See supra §§ 214-216. 

78. Stack v. Detour Lumber, etc., 
Co., 114 N.W. 876, 151 Mich. 21, 16 L. 
R.A.N.S. 616, 14 Ann.Cas. 112. 

79. Amount recoverable under Na- 
tional Banking Act see Banks and 
Banking §§ 780, 794. 


Hmery, 


51 S.W.(2d) 645; 


S.W. 756; 


USURY 


Farm Credit Co., 39 S.W.(2d) 11, 120 
Tex. 400 [reh den 30 S.W.(2d) 282, 
120 Tex. 400 (rev (Civ.App.) 266 S.W. 
612, and cert den 52 S.Ct. 130, 284 U.S. 
675, 76 L.Ed. 571)]; Smith v. Chilton, 
39 S.W. 287, 90 Tex. 447; 
(Commn.App.) 
667, 70 A.L.R. 684 [aff (Civ.App.) 4 
S.W.(2d) 293]; Forreston State Bank 
of Forreston yv. Brooks, 
Evans v. Galbraith- 
Foxworth Lumber Co., (Civ.App.) 48 
S.W.(2d) 478; Alston v. Greene, (Civ. 
App.) 43 S.W.(2d) 478; 
Co. v. Giddens, (Civ.App.) 41 S.W.(2d) 

260; Cotton v. Barnes, (Civ.App.) 167 83. 
Nocona Nat. Bank v. Bol- 
ton, (Civ.App.) 143 S.W. 242; 
v. Lattner, (Civ.App.) 142 S.W. 631: 


[66 C.J.] 361 


may amount to three times the amount of interest 
paid,®° or twice the amount of interest paid,’ or to 
two’? or three*® times the amount of interest re- 
served or agreed to be paid, or to treble’+ or dou- 
ble*® the excess of interest paid over the maximum 
legal rate, since the authority to recover a penalty 
is purely statutory,’* the amount of the penalty 
recoverable in any jurisdiction necessarily depends 
upon the terms of the statute applicable to the par- 
ticular case, different penalties often being imposed 
within the same jurisdiction under different facts.87 
While the determination of whether or not the inter- 
est is usurious depends upon the amount of interest 
agreed to be paid,’* the amount recoverable in an 
action based upon a penalty fixed by statute must 
be based upon the amount of interest actually paid,*® 
and it is usually fixed at some multiple of the interest 
paid.°® Interest upon a penalty is collectable only 
from the date of the judgment determining the 
penalty.°1 


Where amount loaned is less than stated on face 
of note. When usury is established by defendant 
in an action brought upon a promissory note, the 
principal from which the statutory penalty for usu- 
rious interest is deductible is the amount actually 
loaned, notwithstanding a greater sum appears on 
the face of the note.9? 


of Commerce of Sapulpa, 229 P. 474, 
100 Okl. 205; Pearson v. Glen Lum- 
ber Co., 160 P. 48, 55 Okl. 280; Geo. 
M. Paschal & Bro. vy. Bohannan, 158 P. 
365, 59 Okl. 139. 


Yonack v. [a] Where defense of usury is in- 
a. SW. (24) |terposed | in,.an.action to, aurora de 
mortgage, double the amount of usu- 
rious interest should be deducted 
from the actual amount loaned, and 
not from the fictitious sum used to 
veil the usurious transaction. Sulli- 
see v. Thumm, 136 So. 439, 101 Fa. 
412. 


(Civ. App.) 


Deming Envy. 


Knapp v. Briggs, 2 Allen 
(Mass.) 551; Hart v. Goldsmith, 1 
Allen (Mass.) 145; Whitney v. Tyler, 


Stewart 12 Metc. (Mass.) 190; Upham v. Brim- 


80. Haines v. Commercial Mort-| Taylor v. Shelton, 134 S.W. 302, 63) hall, 11 Metc. (Mass.) 526; Sumner 
gage Co., 254 P. 956, 255 P. 805, 200 Tex.Civ.App. 626; Baum y. Daniels,| V- Williams, 1 Metc. (Mass.) 398; 
Cal. 609, 53 A.L.R. 725; Scott v. Hol-| 118° Sw. 754, 55 Tex.Civ.App. 273.| Parker_v. Bigelow, 14 Pick. (Mass. ) 
lingsworth, (Cal.App.) 2 P.(2d) 571;] But compare Stewart v. Lattner, 116| 436; Brigham v. Marean, 7 Pick. 
Moore v. Russell, 300 P. 479, 114 Cal.| sw. 860, 538 Tex.Civ.App. 330 (hola-| (Mass.) 40. 

App. 634; Jones v. Dickerman, 300 P.| ing that only double the excess above 84. Barker v. Strafford Co. Sav- 
135, 114 Cal.App. 357; Babcock v. Ol-| the lawful amount. of interest paid| ings Bank, 61 N.H. 147. See Wood v. 


hasso, 293 P. 141, 109 Cal. App. 534. 


81. U.S.—Hemple v. Raymond, 144 
nO Gs ON C.OLAs 526) 

Alaska.—Raymond vy. Hemple, .2 
Alaska 343; Fish v. Hemple, 2 Alasl®a 
Area 

N.Y.—Mackey v. Royal Bank of 
Da York, 133 N.Y.S. 944, 75 Misc. 
630. 

N.C.—Waters v. Garris, 124 S.B. 334, 
188 N.C. 305; Ragan v. Stephens, 100 
S.E. 196, 178 N.C. 101;  Tayloe v. 
Parker; 49) S921. 137 IN.C!s 418° 
Cheek v. Iron Belt Bldg., etc., Assoc., 
SiS Hewd SO; 27 PINs yt2 14) Siniths <v. 
Old Dominion Bldg., etc., Assoc., 26 
S.E. 41, 119 N.C. 249. 

N.D.—Waldner v. Bowdon 
Bank, 102 N.W. 169, 13 N.D. 60 

Okl.—Morris v. Purcell Bank & 
Trust Co. of Purcell, 204 P. 436, 85 
Okl. 45; First State Bank of Putnam 
v. Harris, 158 P. 911, 59 Okl. 150; Ard- 
more State Bank vy. Thompson, 164 P. 
977, 57 Okl. 521. 

S.C.—Plyler v. McGee, 57 S.E. 180, 
76 S.C. 450, 121 Am.S.R. 950; Hardin 
v. Trimmier, 3 S.E. 46, 27 S.C. 110. 


Tex.-—Shropshire v. Commerce 


995, 


Wash. 181. 


payment. 


State 
4, 


Sobe950: 


ings Bank, 


Fla. 1412; 


could be recovered). 


Wash.—Jason v. Sandros, 10 P. (2d) 85. 
168 Wash. 87; 
Co. v. Edgecombe, 106 P. 768, 57 Wash. 
257; Libert ‘v. Unfried, 91 P. 776, 47 


[a] When separate payments of 86. 
usury and legal interest are made, 
only twice the amount of the usuri- 
ous payment, and not twice the entire 
interest, can be recovered, but both 
usury and legal interest may be re- [a] 
covered when paid together, and not 
merely twice the usurious part of the 
Tayloe v. Parker, 49 S.B. 
921 els aN Chats, 


[b] Where party collects 
pound interest, he is liable for double 
the interest collected, although he be- 
lieves he has a right to do so under 
the terms of the note. 
Gee, 57 S.B. 180, 76 S.C. 450, 121 Am. 


82. Benson v. First Trust & Savy- 
(Fla.) 142 So. 887 [mod 
134 So. 493, adhered to 145 So. 182]; 30. 
Wilson v. Conner, (Fla.) 142 So. 606; 2 
Sullivan v. Thumm, 
Richardson y. Barnhart, 
CORI Lor PaC2d). 98s 


Lake, 13 Wis. 94. 


Union Glass Co., Ltd. v. New 
Castle First Nat. Bank, 10 Pa.Co. 574; 
Ehrhardt v. Varn, 29 S.R. 225; 51 
S.C. 550; Hardin v. Trimmier, 9 S.E. 
342, 30 S.C. 391. 


Deming Inv. Co. v. Giddens, 
(Tex.Civ.App.) 41 S.W.(2d) 260. 


87. See statutory provisions; and 
see cases supra notes 80-85. 


Extreme penalty.—By an act | 
of 1777 the usurer was subject to a 
penalty of three times the whole sum 
originally loaned. Stewart v. Fowler, 
16°S.CiL. 408. 

88. Grall v. San Diego Building & 
Loan Ass’n, (Cal.App.) 15 P.(2d) 797. 

Determination of usury by amount 
of interest agreed to be paid in gen- 
eral see supra §§ 109-111. 

89. Grall v. San Diego Building & 
Loan Ass’n, (Cal.App.) 15 P.(2d) 797; 
Alston v. Greene, (Tex.Civ.App.} 438 
S.W.(2d) 478. 

See cases supra notes 80-85. 
136 So. 439, 101 91. Baum vy. Daniels, 118 S.w. 754, 
55 Tex.Civ.App. 273. 

Dies v. Bank 92. Jason y. Sandros, 10 P.(2d) 995, 


Inland Trading 


com. 


Plyler v. Mc- 
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Usurious mortgage contract. Where, under a mort- 
gage contract, the principal is due and payable thirty 
days after the borrower’s default, at the option of 
the lender, upon suit for foreclosure where usury is 
charged the penalty recoverable should be deter- 
mined as of the date of the foreclosure decree.®* 


[§ 389] 2. Prerequisites to Right To Recover— 
a. Contract To Pay Usury. Where it is held that 
the intent to.exact usury is the ultimate issue in 
an action to recover the penalty for usnry,°* the 
existence of a contract to pay usury is essential to 
the maintenance of an action to recover the statu- 
tory penalty,®® and if ambiguity in the terms of 
the contract makes it unclear whether it provides 
for usurious interest or not, the penalty cannot be 
recovered.2® But where an action for the penalty 
may be maintained if usurious interest has been in 
fact exacted and paid,®? it is not necessary that 
there be a contract to pay usury;°* and, although 
it was provided by contract for the payment of usu- 
rious interest, if the total amount of interest actually 
paid does not amount to usury, an action to recover 
the penalty will not lie.°® Where usurious interest 
is paid in installments, it is immaterial that there is 
no contract to pay illegal interest as to each install- 
ment, where the offense consists in receiving usury.’ 


168 Wash. 87; Home Savings & Loan 


USURY 


Ala.—Upson y. Austin, 4 Ala. 124. 


a 


[§§ 388-390 


Usury paid under oral agreement. While the for- 
feiture provided by statute will be deducted from 
the amount recoverable under a usurious written 
contract, usurious interest paid in pursuance of a 
subsequent oral agreement will not be so deducted.” 


Mistake or fraud. An overpayment of interest, 
small in proportion to the aggregate amount involved, 
and due to a mistake or miscalculation, will not serve 
as a basis for an action to recover the statutory pen- 
alty for usury,? and no cause of action to recover 
the penalty can be predicated on a payment in ex- 
cess of the principal and legal rate of interest where 
such payment was induced by mutual mistake or 
fraud.4 


[§ 390] b. Payment of Usurious Interest—(1) In 
General. In an action to recover a penalty, the 
first material fact is whether any usury has been 
charged and paid, and not its amount, for any usury 
taints the contract and serves as a basis for the 
action.® It is the general rule that an action can- 
not be brought against a person exacting usury to 
recover the penalty specified by statute unless the 
usurious interest has been actually paid,® and a 
mere contract to pay usurious interest is not suffi- 
cient to ground such an action.’ This rule apples 
, ( ta 
App.) 266 S.W. 612 (cert den 52 S.Ct. 


Ass’n y. Sanitary Fish Co., 286 P. 76, Cal.—Duke v. Levy, 281 P. 496, 208 130, “284, U.S. 675, 76 Tiida: “aia 
156 Wash. 80. Cal. 376; Haines v. Commercial Mortg. Rosetti v. Lozano, 70 S.W. 204, 96 

93. Benson v. First Trust & Sav-|Co., 254 P. 956, 255 P. 805, 200 Cal.| Tex. 57; Yonack v. Emery, (Commn. 
ings Bank, (Fla.) 142 So. 887 [mod| 609, 53 A.L.R. 725; Welder v. Director, | APP.) 13 S.W.(2d) 667, 70 A.L.R. 684 


Laff (Civ.App.) 4 S.W.(24) 293]; 


134 So. 493, adhered to 145 So. 182]. 


94. McDaniel v. Orr, (Tex.Commn. 
App.) 30 S.W.(2d) 489 [rev (Civ. App.) 
380 S.W.(2d) 487]; Fires v. Kinney- 
Shotts Iny. Co., (Tex.Civ.App.) 40 8S. 
W.(2d) 911. 

Unlawful intent as requisite for 
existence of usury in general see 
supra § 66. 

95. Weicker v. Stavely, 103 N.W. 
753, 14 N.D. 278; Continental Savings 
& Building Ass’n v. Wood, (Tex.Civ. 
App.) 33 S.W.(2d) 770 [aff (Commn. 
App.) 56 S.W.(2d) 641]. 

Necessity of contract to pay inter- 
est in excess of legal rate to establish 
usury in general see supra § 110. 


96. Stewart v. Lattner, (Tex.Civ. 
App.) 142 S.W. 631. 


97. Godfrey v. Leigh, 28 N.C. 390 
98. Godfrey v. Leigh, supra. 
99. Alexander v. Mercer First Nat. 


Bank, 71 S.W. 8838, 114 Ky. 6838, 24 Ky. 
L. 1486. 

Payment of usury as basis for ac- 
tion to recover penalty see infra § 
390. 

1. See Barker v. Strafford County 
Sav. Bank, 61 N.H. 147. 


2. Minot v. Sawyer, 8 
(Mass.) 78. 


3. Graydon v. Standard Building 
& Loan Ass’n, 143 S.E. 259, 145 S.C. 
551; Western Bank & Trust Co. v. 
Ogden, 93 S.W. 1102, 42 Tex.Civ.App. 
465. 


Allen 


4 Weicker v. Stavely, 103 N.W. 
753, 14 N.D. 278; Continental Savings 
& Building Ass’n v. Wood, (Tex.Civ. 
App.) 33 S.W.(2d) 770 [aff (Commn. 
App.) 56 S.W.(2d) 641]. 

5. Morris v. Purcell Bank & Trust 
Co. of Purcell, 204 P. 436, 85 Okl. 
45. 

6 U.S.—Union Mortgage Banking 
& Trust Co. v. Hagood, 97 F. 360. 


*s P.(2d) 793, 118 Cal. App. 124; Smith 
Ga. Cavaglieri Morte.) Cor, 9295, SP. 
366, 111 Cal.App. 136; People v. Camp- 


bell, 2. ea GHG 110 Cal. App. 783; 
Connor Vv. Minier, 288 P. 23, 109 Cal. 
App. 770; Coulter vy: Collins, 235 P. 


465, 71 Cal.App. 381. 


Fla.—Mitchell v. Doggett, 1 Fla. 
356. 

Ky.—Marion Nat. Bank v. Thomp- 
son, 40 S.W. 908, 101 Ky. 277, 19 Ky. 


L. 436. 
Mass.—Thompson y. Woodbridge, 8 
Lai 256; Gardner v. Flagg, 8 Mass. 


See age v. Badgley, 8 N.J.Law 
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N.Y.—Nash v. White’s Bank of Buf- 
falo, 68 N.Y. 396. See Carnegie Trust 
Co. v. Chapman, 138 N-Y.S.) 715, 153 
App.Div. 783 (recognizing rule). 

N.C.—Clark y. Hood System Indus- 
trial Bank of Reidsville, 158 S.E. 96, 
200 N.C. 635; Ragan v. Stephens, 100 
S.E. 196, 178 N.C. 101; Corey v. Hook- 
er, 88 S.E. 236, 171 N.C, 229; Rush- 
ing v. Bivens, 43 S.E. 798, 132 N.C. 
273; Smith v. Old Dominion Bldg., 
ete., Assoc, 26.5.H. 41,119 NC. 249; 
Godfrey v. Leigh, 28 N.C. 390; Sted- 
man w.. Bland, 26 N.C. 296. 


N.D.—Lindberg v. Burton, 171 N.W. 
616, 41 N.D. 587. 


Okl.—Midland Savings & Loan Co. 
v. Gast Heights Development Co., 197 
P. 484, 81 Okl. 172. 


Pa.—Kearney v. Clarion First Nat. 
Bank, 18 A. 598, 129 Pa. 577 


S.C.—Milford v. Milford, 46 S.B. 
479, 67 S.C. 558; Ryan v. Southern 
Mut. Building & Loan Ass’n, 27 S.B. 
CLS, Ow yS Comedl Sos G2 1 Aun Sakyeseue 
Sumter Bldg., etc, Assoc. v. Winn, 
23°" S5H. 529) BARS Coss) Utley. vs 
Cavender, 9 S.E. 957, 31 S.C. 282. 

Tex.—Shropshire Neo Commerce 
Farm Credit Co., 30 S.W.(2d) 282, 39 
S.W.(2d) 11, 120 Tex. 400 [rev (Civ. 


Farmers’ & Merchants’ State Bank of 
Ballinger v. Cameron, (Commn.App.) 
231 S.W. 738 [aff (Civ.App.) 203 S.W. 
1167]; Gunter v. Merchant, (Commn. 
App.) 213 S.W. 604 [rev (Civ. App.) 
172 S.W. 191]; Jennings v. Texas 
Farm Mortg. Co., (Civ.App.) 52 S.W. 
(2d) 272; Simpson v. Grissom, (Ciy. 
App.) 38 S.W.(2d) 1106; Southern In- 
dustrial Corporation yv. Bolton, (Civ. 
App.) 22 8.W.(2d) 495; Vela v. Shack- 
lett, (Civ:App.) 3 SV (2d) 672 [aff 
(Commn.App.) 12 W.{2d) 1007]; 
Driscoll v. Dennis, forme 220° SaWs 
576; Bowman vy. Bailey, (Civ.App.) 
203 S.W. 922 Thom v. First Nat. 
Bank of New Boston, (Civ.App.) 191 
S.W. 148; Braly v. Connally, (Civ. 
App.) 180 S.W. 916; American Mut. 
Bldg., etc., Assoc. v. Daugherty, 66 S. 
W. 131, 27 Tex.Civ.App. 430. 


, &§ Vt. 320. 


Wash.—Western Loan & Building 
Co. v. MeGillivrae,. 251 BP. 770, 147 
Wash, 392. 


[a] Usury ‘includea in foreclosure 
decree.—The receipt of the proceeds 
of a sale under decree of foreclosure 
in a suit in which usury might have 
been set up as a defense, but was not, 
is not such a receipt of usury as will 
subject the mortgagee to liability for 
the statutory penalty for usury “re- 
ceived” in an action by the mortga- 
gor, since the original usurious con- 
tract became merged in the judgment. 
Ryan vy. Southern Mut. Building & 
Loan Ass’n, 27 S.E. 618, 50 S.C. 185, 62 
Am.S.R. 831. 


Necessity for actual payment as 
condition precedent to right of action 
against national bank see Banks and 
Banking § 781. 


7. Union Mortg., etc., Co. v. Ha- 
good, 97 F. 360; Rushing v. Bivens, 
43 S.E. 798, 132 N.C. 273; Godfrey v. 
Leigh, 28 N.C. 390; Stedman v. 
Bland, 26 N.C. 296; Driscoll v. Den- 
nis,! (Tex Civ.Apps)= 220% Sewer SiGe 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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equally whether the suit is brought by the debtor’ 
or by a common informer.® Where a statute provid- 
ing for a penalty makes a distinetion between the 
mere entering into an agreement to take usury and 
the exaction of usury, the deduction of interest and 
a bonus from the amount of the loan as indicated 
on the face of the note, which deduction is usurious, 
constitutes an exaction of usury within the terms of 
such a statute.t° In several jurisdictions it has been 
held that, where usurious interest has been charged 
and payments of usury have been made on the loan 
without specification as to whether they are to be 
applied to principal or to interest, in the absence 
of an agreement to apply the payments to interest, 
they will be held to have been applied to the prin- 
cipal, the lawful portion of the contract,1! so that 
an action to recover the statutory penalty cannot 
be maintained on the basis of such payments.!2. But 
when the payments are intentionally appropriated 
to the discharge of the interest, the prineipal need 
not be discharged before the penalty for usurious 
interest may be enforced.1? Where the parties have, 
by specifie agreement, agreed as to what portion of 
a given payment shall be referred to principal and 
what shall be referred to interest, the court. will 
adopt this understanding in applying the provisions 
of the usury law.'t Where no specific rate of in- 
terest is agreed on, the fact that the lender, with- 
out the borrower’s knowledge, charges. the maximum 
legal rate instead of the rate fixed by statute as 
collectable, in the absence of agreement, does not 
entitle the borrower to recover the statutory penalty 
for usury.'* A provision in a note making it pay- 
able at an earlier date than the due date will not 
render the loan usurious within the terms of the 
statute imposing the penalty for usury, when the 
borrower is under no obligation to make payment 
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before the due date.t* Where usurious interest is 
actually paid, the contract as an entirety being for 
usurious interest, the penalty may be recovered on 
the basis of all interest actually paid, although the 
first payments of interest may not have been usu- 
rious of themselves.17 The fact that the lender 
misapplied the borrower’s payments on the debt by 
paying an amount thereof as commission to an agent 
procuring the loan has been held not to support an 
action for a penalty for usurious interest.!8 


[§ 391] (2) Sufficiency of Payment.’® The pay- 
ment of usurious interest necessary to entitle the 
borrower to recover the statutory penalty must be 
an actual payment in money or money’s worth.?° 
A renewal note or other substituted obligation given 
by the original debtor is ordinarily held not to be 
a sufficient payment.?!_ But notes or securities of 
third persons accepted in settlement of the usurious 
debt are sufficient to raise the penalty,?2 and so is 
property of any other kind accepted in satisfaction 
of the usurious debt.23 But where the loan is trans- 
ferred to a third person, the lender accepting the 
note of such person spreading payment of the usury 
over a long period, it cannot be considered as pay- 
ment within the terms of the statute imposing the 
penalty.** It has been held that the placing to the 
credit of the borrower the proceeds of a note dis- 
counted at a usurious rate constituted such a pay- 
ment of usury as would subject the bank to pay- 
ment of the penalty fixed by law.?5 


[§ 392] ce. Demand for Return of Payment.2° In 
the absence of specific statutory requirement. there- 
for, a demand for the return of usury which has been 
paid is not a condition precedent to the mainte- 
nance of an action to recover the statutory penalty 
for usury.?7 It has been held under some statutes 
that a demand by plaintiff of the person to whom the 
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usurious interest has been paid, for the return of { the applicable statute.?® 


such usury, and a refusal by such person to return 
it, is a condition precedent to the maintenance of 
an action to recover the statutory penalty.?® It is 
held in some jurisdictions that the demand must 
be in writing,?® and such demand may be required 
by statute.2° Where the statute does not require 
any particular form of demand and refusal, it is 
held that any demand which notifies the lender that 
the borrower intends to claim the benefits given 
him by the usury law constitutes a substantial com- 
pliance with the statutory provision for a demand,*! 
and it need not be made for the exact amount of 
the penalty recoverable,*? so long as the judgment 
is within the amount demanded.**? A demand need 
not be signed by all the plaintiffs in the action to 
recover the statutory penalty, if it purports to 
be made on behalf of all.?# 


[§ 393] d. Tender of Amount Actually Due. 
While, in accordance with the maxim that “he who 
seeks equity must do equity,’®® it is the general 
rule that affirmative relief against a usurious con- 
tract will be granted in equity only upon condition 
that the borrower tender the amount actually due,?° 
it is held that this rule has no application to the 
special remedy allowed the borrower under a stat- 
ute providing for the recovery of a penalty for usu- 
ry.37 

[§ 394] 3. Enforcement of Penalties—a. In Gen- 
eral. Penalties for the exaction of usury exist only 
as provided by statute,?* and must be claimed and 
enforced strictly in accordance with the terms of 
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Where the mode of pro- 
cedure for enforcement of a penalty for usury is 
prescribed by constitution or statute, the prescribed 
remedy is exclusive, and the debtor can resort to 
no other form of redress or mode of procedure.*® 
The fact that the party who has received usury, after 
action to recover the statutory penalty is begun of- 
fers voluntarily to eredit the usurious sums paid 
on the unpaid principal,*! or remits the excess of 
interest paid over the legal rate,*? will not affect 
the right of the party who has paid usury to re- 
cover the penalty. Where a complicated transac- 
tion affected with usury has been compromised and 
finally settled by mutual conveyances and releases, 
the former borrower’s right to recover the penalty 
for usury is removed.4® The fact that the trans- 
action was usurious will not. affect the right to col- 
lect the unpaid portion of the principal.*# 


Oral contract. Where the statute providing a 
penalty for usurious interest does not apply to oral 
agreements, 1t is held that an oral agreement for 
usurious interest will not affect a written contract 
providing for a legal rate of interest.*° 


Brokerage charge. It has been held that a bro- 
kerage charge made by the lender in addition to the 
amount on the face of the note would not subject the 
lender to the statutory penalty, although such charge 
was usurious.*® 


Enforcement in equity. Penalties provided by 
statute for the exaction of usurious interest are 
recoverable in actions at law, and will not be en- 
forced in equity;** but where both law and equity 


Kan.App. 352; 


Turner, 42% P.0936, 3 
502, 


First Nat. Bank v. Green, 155 P. 
56 Okl. 698. 

28. Mires v. Hogan, 192 P. 811, 79 
Okl. 233; White v. Horton, 174 P. 540, 
68 Okl. 324; Tingley v. Hammert, 168 
P. 791, 66 Okl. 244; Security State 
Bank y. Lane, 166 P. 160, 64 Okl. 11; 
Citizens’ State Bank of Ft. Gibson v. 
Strahan, 165 P. 189, 63 Okl. 288 [mod 
158 P. 378, 59 Okl. 215]; Ardmore 
State Bank vy. Thompson, 164 P. 977, 
57 Okl. 521; Bank of Tuttle v. Gor- 
don, 161 P. 1081, 63 Okl. 47; Mitchell 
ve Clark, 152, P. 354, 52, Ok). 628. 


[a] Reason for rule.—‘‘The object 
of requiring the plaintiff to make a 
demand before the commencement of 
his action undoubtedly is to afford 
the defendant an opportunity to re- 
fund the penalty imposed upon him by 
statute by taking a rate of interest 
greater than is allowed by law with- 
out being put to the expense and in- 
convenience of litigation.” Citizens’ 
State Bank of Ft. Gibson vy. Strahan, 
165 P. 189, 68 Okl. 288 [mod 158 P. 
378, 59 Okl. 215]. But see Ardmore 
State Bank v. Thompson, 164 P. 977, 
57 Okl. 521 (apparently construing 
the statute to relieve the person re- 
ceiving usury of the statutory penal- 
ty by permitting him on demand to 
return the whole interest collected). 


29. White v. Horton, 174 P. 540, 68 
Okl. 324; Tingley v. Hammert, 168 P. 
791, 66 Okl. 244; Citizens’ State Bank 
of Ft. Gibson v. Strahan, 165 P. 189, 
63 Ok. (288 [mod 158 P. 378, 59 Ok. 
215]; Bank of Tuttle v. Gordon, 161 
P. 1081, 63 Okl. 47; Mitchell v. Clark, 
152 P. 354, 52 Okl. 628. 

30. See statutory provisions. 


31. White v. Horton, 174 P. 540, 68 
Okl. 324; Security State Bank v. Lane, 


166 P. 160, 64 Okl. 11; Citizens’ State 
Bank of Ft. Gibson y. Strahan, 165 P. 
189, 63 Okl. 288 [mod 158 P. 378, 59 
Okl. 215]; Bank of Tuttle v. Gordon, 
LOLS OSt M63 OK 477. 


32. Citizens’ State Bank of Ft. Gib- 
son v. Strahan, 165 P. 189, 63 Okl. 288 
[mod 158 P. 378, 59 Okl. 215]; Ard- 
more State Bank vy. Thompson, 164 P. 
977, 57 Okl. 521; Texmo Cotton Ex- 
ere. Bank vy. Liston, 160 P. 82, 61 


33. Texmo Cotton Exchange Bank 
v. Liston, supra. 


34. White v. Horton, 174 P. 540, 68 
Okl. 324. 
35. “He who seeks equity must do 


pant in general see Equity §§ 151— 
36. Requirement that borrower do 
equity as condition of relief in gen- 
eral see supra §§ 242-246. 
37. Haines v. Commercial Mortg. 


Co., 254 P. 956, 255 P. 805, 200 Cal. 609, 
53 A.L.R. 725. 


38. Partch v. Krogman, 210 N.W. 
612, 202 Iowa 524; Deming Inv. Co. v. 


sagen (Tex.Civ.App.) 41 S.W.(2d) 
39. Cleveland v. Western Loan & 


Sav. Co., 63 P. 885, 7 Idaho 477; Gales- 
burg First Nat. Bank v. Davis, 108 Ill. 
633; Ehrhardt v. Varn, 29 S.E. 225, 
51 8.C. 550; Utley v. Cavender, 9 S.B. 
957, 81 S.C, 282; Deming Inv. Co. v. 
Giddens, (Tex.Civ.App.) 41 S.W.(2d) 
260. See Cuddy v. Sturtevant, 190 P. 
909, 111 Wash. 304 (holding that bonds 
sold at greater rate of interest than 
that allowed by statute under which 
they were issued were not subject to 
the penalty provisions of the usury 
statute, because the section providing 
such penalty refers only to a greater 


rate of interest than “hereinbefore” 
provided for, and provision made for 


greater rate of interest on such 
bonds). 
[a] fllustration.—Borrowers could 


not recover the statutory penalty for 
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are administered by the same court, plaintiff may 
sue to recover the statutory penalty for usury and 
ask for equitable relief in the same action,#®8 and 
if the penalty recovered be less than the unpaid 
principal, plaintiff must pay the difference as a 
condition precedent to obtaining equitable relief.4? 


The federal courts apply the usury laws of the 
several states as to penalties as those laws have 
been construed by the state courts.>° 


Joinder. A claim to recover the statutory pen- 
alty and a claim to recover the excess of interest 
paid may be joined in the same action.®1 


[§ 395] b. Persons Entitled To Enforce Penal- 
ties.°° Only those persons are entitled to enforce 
a penalty prescribed against those exacting usury 
who are designated, expressly or by implication, 
by the statute establishing such penalty.°? Usually 
the privilege of claiming the penalty is restricted 
to the person who has actually paid the usury°# 
and who is an original party to the usurious con- 
tract.°° Since the penalties imposed by the stat- 
utes are for the benefit of the borrower, it is im- 
material that the party secking to recover the pen- 
alty is in pari delicto with the party who has ex- 
acted usury in the usurious transaction.®* The fact 
that the borrower is a corporation does not preclude 
it from recovering the statutory penalty for usury.>? 
Any one of several joint borrowers may sue to re- 
cover the statutory penalty imposed for receiving 
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terest thereon is paid by the husband 
alone, the husband alone is entitled 
to recover the statutory penalty for 
State Bank of Ft. 
Gibson v. Strahan, 158 P. 378, 59 Okl. 373 
215 [aff 165 P. 189, 63 Okl. 288]. 3 


Payment by grantee of mort- 
gagor.—When the grantee of land sub- 
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usury.°8 


Assignee. In accord with the general rule that 
a right to recover a penalty cannot be assigned,*® 
it is generally held that a cause of action to recover 
a statutory penalty for usury is not assignable be- 
fore judgment, and the assignee of the party pay- 
ing usurious interest cannot recover the penalty.®° 
But it has been held in at least one jurisdiction 
that, where, under the terms of a statute, the right 
of action to one paying usurious interest would, in 
case of his death, become an asset of his estate and 
subject to administration, such right of action may 
also be assigned,*! and also that, where one of 
two partners assigns his interest in the partnership 
to the other, the assignee can recover the statutory 
penalty on account of usury paid by the firm.S2 A 
claim for the statutory penalty for usury is assign- 
able after it has been reduced to judgement. 


Personal representative. It is generally held that 
the personal representative of the person who has 
paid usurious interest may recover the statutory 
penalty,®°* often by express terms of the statute, ®® 
and receivers of a corporation have been held to be 
within such eategory.*® However, under at least 
one statute, it has been held that the personal rep- 
resentative of the person paying the usury could 
not recover the penalty.°7 


Heir. An heir of the person who paid the usurious 
interest has been denied the right to recover the 
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statutory penalty.** 


Grantee of land. The grantee of land subject to 
a usurious mortgage may claim the penalty based 
upon his own payment of usury.°®? 


Trustee or assignee in bankruptcy. It has been 
held in most jurisdictions where the question has 
arisen, that the right to recover a penalty for usury 
passes to a trustee or assignee in bankruptcy of the 
person paying usurious interest;"° but it is the 
rule in at least one jurisdiction that the right to 
recover back money paid as usurious interest is 
in the nature of a right to sue for a tort, and is per- 
sonal to the party injured, and does not pass to 
his trustee or assignee in bankruptey,‘? and cannot 
be attached by trustee process.*? 


Assignee for benefit of creditors. It has been 
held under state usury statutes that an assignee for 
benefit of creditors appointed under state law may 
recover the statutory penalty for usury paid by an 
insolvent debtor.‘ 


Surety. Where the statute confines the recovery 
of the penalty for usury to the person paying usury 
or his legal representatives, it is held that the sure- 
ty of the person paying usury cannot recover the 
penalty;7* but in accordance with general prin- 
ciples allowing to a surety the defenses of his prin- 
cipal,’® the surety when sued on the obligation may 
plead usury as a defense and have the usurious pay- 
ments of interest credited against the principal ob- 
ligation.*® Also, where the statute allows the party 
against whom an action is brought on a note or other 
evidence of debt to set up the statutory penalty for 
usury as a counterclaim, it is held that the surety of 
the person paying usurious interest may, when sued 
on the note, avail himself of the penalty.*7 Payment 


68. Allen v. Petty, supra. 
69. Turner v. Interstate Bldg., etc., 


State Bank, 
552; 


USURY 


; (Tex.Civ.App.) 207 S.W. 
Titterington v. 
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by the surety on a usurious contract by transfer of 
property, which payment the payee accepts, dis- 
charges the principal and enables him to recover 
the statutory penalty.7® 


Guarantor. There is authority that the guarantor 
of a person who has paid usurious interest cannot 
recover the statutory penalty, since the right to avail 
oneself of the usury law is a personal one.’® 


Receiver. It has been held that a receiver of 
an insolvent corporation which has paid usurious 
interest is a “personal representative” of the cor- 
poration within the terms of a usury statute, and 
therefore may recover the statutory penalty.®° 


Creditor. It has been held that a ereditor cannot 
recover the statutory penalty for usury paid by his 
debtor.*? “ 


Common informer. Under statutes giving to a 
third person the right to sue for and recover usu- 
ry,®2 the right of action to enforce a forfeiture of 
usurious interest has been given to a common in- 
former,®* and such statutes have been held to be 
penal in nature.s4 The common informer has the 
same remedy which the party paying the usury had, 
and the informer cannot recover if the debtor him- 
self could not do so.8® 


[§ 396] c. Persons Liable for Penalties.86 The 
statutory penalty for usury may ordinarily be recoy- 
ered from any person, firm, or corporation knowing- 
ly exacting and receiving it,®’ except in so far as such 
liability is limited by the terms of the statute im- 
posing the penalty,®* and such statutes are strictly 
construed against the persons invoking them.’® 
Where the statute imposes a penalty upon persons 
receiving usury, only those persons are lable for 
the penalty who actually receive usurious payments®® 


82. See statutory provisions. 


Murrell, 83. Phillips v. Bevans, 23 N.J.Law 


(Tex. 


Assoc., 25 S.H. 278, 47 S.C. 397. 


76. U.S.—Moore vy. Jones, 17 F.Cas. 
No. 9,768, 23 Vt. 739. 


N.C.—Ripple v. Mortgage & Accept- 
ance Corporation, 137 S.E. 156, 193 N. 
C. 422, 9 Am.Bankr. 629. 

Pa.—Kelter v. American Bankers’ 
Finance Co., 160 A. 127, 306 Pa. 483. 

Tex.—Lasater v. Jacksboro First 
Nat. Bank, 72 S.W. 1057, 96 Tex. 345. 


Recovery by trustee or assignee in 
bankruptcy under National Banking 
Act see Banks and Banking §§ 788, 
789. 

Title and rights of trustee in bank- 
ruptcy to bankrupt’s right to claim 
penalty for usury in general see Bank- 
ruptcy § 219. 


71. Lafountain v. Burlington Sav- 
ings Bank, 56 Vt. 332; Low v. Mussey, 
86 Vt. 183; Nichols v. Bellows, 22 Vt. 
581, 54 Am.D. 85. 

72. Barker v. Esty, 19 Vt. 131. 

73. Tamplin v. Wentworth, 99 
Mass. 63; Cutler v. Bubier, 4 Gray 
(Mass.) 588; Gray v. Bennett, 3 Metc. 
(Mass.) 522. 


Recovery by assignee for benefit of 
creditors under National Banking Act 
see Banks and Banking § 789. 

Right of trustee or assignee of in- 
solvent to choses in action of the in- 
solvent in general see Insolvency § 92, 


74, Meares v. Butler, 31 S.E. 477, 
123 N.C. 206; Burch v. First Guaranty 


Civ.App.) 90 S.W. 510; Roberts v. Cof- 
fin, 538 S.W. 597, 22 Tex.Civ.App. 127. 


[a] Wife mortgaging her land to 
secure her husband’s debt cannot in 
foreclosure be credited with usury 
paid by him. Meares y. Butler, 31 S. 
WAG Vee Ne. 206; 


75. Defenses of principal available 
LOW deel see Principal and Surety § 


76. Roberts v. Coffin, 53 S.W. 597, 
22 Tex.Civ.App. 127. 

77. Wright v. Bartlett, 43 N.H. 
People’s Bank v. Loven, 90 S.E. 
172 N.C. 666. 


’ 
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948, 


78. White v. Horton, 174 P. 540, 68 
Okl. 324. 

79. Commercial Credit Co. v. Sem- 
on, '33 BY. (2d)2356. 


80. Scott v. Hollingsworth, 9 P. 
(2a) 886, 215 Cal.) 314, 82; AA: R. 995 
[superseding op 2 P.(2d) 571]. 


Recovery by receiver of insolvent 
corporation under National Banking 
Act see Banks and Banking § 789. 


81. First State Bank of Pond 
Creek v. Bank of Jefferson, 240 P. 311, 
112 OK). 10& 


Recovery by: 


Creditor of usurious interest paid 
see supra §§ 334-338. 

Judgment creditor under National 
Banking Act see Banks and Bank- 
ing § 789. 


373; Steward v. Downer, 8 Vt. 320; 
Hubbell v. Gale, 3 Vt. 266. 


84. Phillips v. Bevans, 23 N.J.Law 
373; Hubbell v. Gale, 3 Vt. 266. 


85. Steward v. Downer, 8 Vt. 320. 


86. Siability of national banks for 
penalties for charging and receiving 
gl see Banks and Banking §§ 773, 
780. 


87. Dallas Trust & Savings Bank 
v. Brashear, (Tex.Civ.App.) 39 S.W. 
(2d) 148; Western Bank & Trust Co. 
v. Ogden,- 93 S/W. 1102, 42 Tex.Gin: 
App. 465; Webb v. Galveston and 
Houston Investment Co., 75 S.W. 355, 
32 Tex.Civ.App. 515. 


88. See statutory provisions. See 
also State v. Lookout Bank, 14 S.W. 
801, 89 Tenn. 278 (holding statute not 
to apply to chartered banks). 


{a] Incorporated banks are not lia- 
ble for the penalty provided by Pub. 
Acts (1859-1860) c 129 for the taking 
of usury. State v. Lookout Bank, 14 
S.W. 801, 89 Tenn. 278. 


89. Moore v. Russell, 300 P. 479, 
114 Cal.App. 634; Pardoe v. Iowa 
State Nat. Bank, 76 N.W. 800, 106 Iowa 
345; Morgan v. King, 91. So. 30, 128 
Miss. 401. 


90. Speas v. Merchants’ Bank & 
Trust Co. of Winston-Salem, 125 S.E. 
398, 188 N.C. 524; Taylor v. Shelton, 
134 S.W. 302, 68 Tex.Civ.App. 626. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 396-398] 


for their own benefit.91 


Personal representative. It has been held that the 
personal representative of the person to whom usury 
was paid is lable for the penalty,®? although he 
had no knowledge of the usurious transaction.?® 
But it has also been held that, where a party has 
paid usury to the personal representative, who had 
no knowledge that he was receiving usury, such per- 
sonal representative will not be personally liable for 
the penalty,°* and that a qui tam action to recover 
a penalty for usury, brought against the person to 
whom usury was paid, abates by defendant’s death, 
and cannot be revived against his personal repre- 
sentative.°° Where an administrator has charged 
usurious interest on a note payable to his intestate, 
the administrator is personally liable for the penalty 
for usury, but he is not liable in his official eapac- 
sie 

Collection by agent. A person who collects usu- 
rious interest as agent for another, recelving no per- 
sonal benefit therefrom, is not liable under a civil 
statute providing a penalty for taking usury,’ but 
the agent is liable if he profits by the transaction.®8 
Under a statute subjecting a lender to a penalty for 
usurious profits taken by his agent, it is held that 
the principal is liable although he himself did not 
deal with the borrower.°® 


Assignment of usurious debt. If the usurious debt 
is assigned before any usurious payments have been 
made thereon, the assignee is liable for the penalty, 
such payments being made to him," and the assignor 
is not liable.” 


Commercial paper. A purchaser in good faith, 


91. Deming Iny. Co. v. Giddens, 
(Tex.Civ.App.) 41 S.W.(2d) 260. 


92. Gerrish v. Black, 104 Mass. 400; 
Munger vy. Coates, 263 P. 443, 129 Okl. 
37. 


USURY 


Lehmaier, 83 N.E. 657, 191 N.Y. 69, 16 
L.R.A.N.S. 626, 123 Am.S.R. 591. 
Defenses against holder in due 
course of commercial paper in general 10. 
see Bills and Notes §§ 1005, 1006. 
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before maturity, for value, and without notice, of 
commercial paper void for usury as between the 
original parties, is not liable for the statutory pen- 
alty for exacting usury,® and the one who has paid 
usury may recover the penalty from the original 
payee;* but a purchaser of notes who takes them 
with knowledge that a usurious rate of interest has 
been paid on them to his assignor is liable for the 
penalty.° One paying usury to holders of notes 
constituting parts of a single usurious contract may 
recover the statutory penalty based on the amount 
paid to each holder either in separate suits against 
each holder or in one action in which all are joined, 
on showing that the total paid all exceeds the maxi- 
mum legal rate of interest.® 


[§ 397] d. Methods of Enforcement’—(1) By Di- 
rect Action. It has been held, under some usury 
statutes, that a direct action in the nature of debt 
may be brought to recover the statutory penalty for 
usury.* In other jurisdictions it has been held that 
the action is in the nature of an action to enforce a 
penalty, and is not an action of debt,® but it has 
been held to partake sufficiently of the nature of 
an action of debt to be subject to offsets and counter- 
claims.1° Under some of the older statutes, a qui 
tam action by an informer was allowed. 


[§ 398] (2) By Way of Set-Off or Counterclaim. 
In several jurisdictions, in accordance with statu- 
tory provision, it is held that penalties for usury 
may be set up by way of counterclaim or set-off 
to an action for the recovery of the usurious debt.?2 
Some statutes have been construed to allow the stat- 
utory penalty to be set up by defendant borrower 
when sued by the lender on the debt, when usurious 


common-law action for debt need not 
be made. Cotton v. Thompson, (Tex. 
Civ.App.) 159 S.W. 455. 

Haines v. Commercial Mort- 
gage Co., 254 P. 956, 255 PR. 805, 200 


93. Gerrish v. Black, 104 Mass. 400. 4. Culver v. Osborne, 83 N.E. 110,| Cal. 609, 53 A.L.R. 725. 
94. Heath y. Cook, 7 Allen (Mass.) esl GON ien (yee ik. Carlisle v. Gray, 10 Ala. 302; 
59. 5. Schlesinger v. Lehmaier, 83 N. We Bowaiee oe tay & flee 2eay Pitilins 
: : by BH. 657, 191 N.Y. 69, 16 L.R.A.N.S. 626,| V. Bevans, 23 N.J.Law » Agnew v. 
roel aye ry ao hee grata les eas Ua Cee Coe ET NS €2° | Mewiihare, 18 Pa. 484. 
rae , p 6. Dallas Trust & Savings Bank] ,, Qui tam actions in general see Ac- 
ene re Be ive E rige, oe SAAT, v. Brashear, (Tex.Civ.App.) 39 S.W,| tions § 19; Fines, Forfeitures, and 
We A (2d) 148, Penalties § 84; Qui tam action 51 C.J. 
97. Speas Vv. prelates tbe es oy 7. Mode of recovery of penalty un-|P 299: 
Trust Co. of Winston-Salem, E. : : = 5 I a OS eat , 
: <6 der National Bank Act see Bank . S. immons v. Stern, 9 F. 
398, 188 N.C. 524; Wells v. Garland, | der, sibs Rerrepely or Cie Cee GT (Ga), one a Uinion Mortg., etc., ‘Co. v. 


2 Va.Cas. (4 Va.) 471. 

98. Wells v. Garland, supra. 
Commonwealth v. Frost, 5 Mass. 53 
(recognizing rule). 

[a] Attorney who makes usurious 
contract“in his own behalf, to forbear 


8. 
ee (Mass.) 291; 


Mich. 193. 


ute). 
[a] 


Brickett  v. 
Thurston vy. Prentiss, 1 
See Pritchard v. Meekins, 
3 S.E. 484, 98 N.C. 244 (citing stat- 


Under a former Massachu- 


Hagood, 97 F. 360. 

N.C.—Waters v. Garris, 124 S.E. 
334, 188 N.C. 305; Cuthbertson vy. Peo- 
ple’s Bank of Elizabethton, Tenn., 87 
S.E. 333, 170 N.C. 581; Faison’ v. 
Grandy, 36 S.E. 276, 126 N.C. 827 [aff 


Minot, 7 Mete. 


to collect a judgment debt recovered 
by his client, is liable for the statu- 
tory penalty in a qui tam action. 


Wells v. Garland, 2 Va.Cas. (4 Va.) 
471. 
99. Edmonds v. Altman, 153 P. 


1082, 89 Wash. 4. 

1. Liebelt v. Carney, 2 P.(2d) 144, 
213 Cal. 250, 78. A.L-R. 405; Webb v. 
Galveston, etc., Inv. Co., 75 S.W. 355, 
382 Tex.Civ.App. 515. 


2. First Nat. Bank of Wellston vy. 
Sensebaugh, 160 P. 455, 58 Okl. 462; 
Anderson v. Tatro, 144 P. 360, 44 Okl. 
219; Dallas Trust & Savings Bank 
v. Brown, (Tex.Civ.App.) 48 S.W.(2d) 
1044; Western Bank, ete., Co. v. Og- 
den, 93 S.W. 1102, 42 Tex.Civ.App. 465; 
Webb v. Galveston, etc., Inv. Co., 75 
S.W.. 355; 32 Tex.Civ.App. 515. 


3. Schlesinger v. Gilhooly, 81 N.E. 
619, 189 N.Y. 1. See Schlesinger v. 


setts statute (1) (Rev. St. c¢ 35 § 5), 
recovery of a penalty was allowed 
either by an action of debt or by a 
bill in chancery. Crosby v. Bennett, 
7 Metc. 17; Gray v. Bennett, 3 Metc. 
522. (2) This statute by implica- 
tion excluded recovery by an action 


of trespass on the case. Wiley vy. 
Yale; 1 Mete. 558. 
9. Scott v. Hollingsworth, (Cal. 


App.) 2 P.(2d) 571; Cotton v. Thomp- 
son, (Tex.Civ.App.) 159 S.W. 455. 


[a] Where statute provides that 
usurious interest may be recovered 
“by action of debt,” that does not re- 
quire that the action be technically 
the action of debt as known at com- 
mon law, since the object of the ac- 
tion is to recover double the amount 
of interest paid as a penalty, and not 
asa debt; and ina suit to recover such 
penalty the allegations essential to a, 


38 S.E. 897, 128 N.C. 438, 83 Am.S.R- 
693]; Wachovia Nat. Bank v. Ireland, 
29S: Bia 83,) 122: N-GY 571. 

Okl.—Richardson v. Barnhart, 16 P. 
(2d) 98; Vose v. U. S. Cities Corpora- 
tion, 7 P.(2d) 132, 152 Okl. 295 [ap- 
peal dism and cert den 52 S.Ct. 310, 
285 U.S. 523, 76 L.Ed. 921]. 

S.C.—Ehrhardt v. Varn, 29 S.E. 225, 
51 S.C. 550; Land Mortg. Inv., etc., 
Co. v. Gillam, 26 S.E. 990, 29 S.B. 203, 
49 S.C. 345; Loan & Exchange Bank v_. 
Miller, 17 S.E. 592,39 S.C. 175; Utley 
v. Cavender, 9 S.H. 957, 31 S.C. 282: 
Carolina Sav. Bank v. Parrott, 8 S.— 
199, 30 S.C. 61; McCown vy. McSween, 
7 S.E. 45, 29-S:C. 130. 

S.D.—Wilson y. Selbie, 64 N.W. Bolt, 
7 S.D. 494. 

Wash.—Fry v. Knouse, 253 P. 802, 
142 Wash. 500; Lay vy. Bouton, 131 P. 
11538, 73 Wash. 372. 
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interest has been charged but not yet paid,** but if 
the usurious interest has been paid, the penalty can 
be recovered only by a separate independent action.'* 
Where the statute provides that the statutory pen- 
alty for usury may be set up by way of counterclaim, 
it is held that in an action to foreclose a mortgage 
a penalty may be pleaded by counterclaim?® or 
cross bill,1® but that it cannot be set up in an action 
for breach of a covenant of warranty in a mortgage 
given to secure a usurious note,'* nor in a suit on a 
note where the usury was,on open account debts 
that have been settled by the note,!* nor in a suit by 
the same ‘ereditor on a different obligation.t® It 
has been held that, after a right of action to recover 
a penalty for usury has been assigned, neither the 
assignor nor his creditors have the right to set off 
the usurious interest paid against judgments obtain- 
ed by the payee against the assignor where the usuri- 
ous interest complained of had no relation to the 
judgments in controversy, but pertained to other 
obligations.2® Where only recovery by direct action 
is expressly provided by statute, it is generally held, 
in pursuance of the rule requiring strict construe- 
tion of statutes imposing penalties,?! that the penal- 
ties may not be recovered by way of counterelaim,?” 
or other defensive pleading.”* In some jurisdictions, 
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statutes allowing recovery of penalties by direct ae- 
tion have been construed to allow by Implication the 
recovery by a plea of counterclaim.** Under such 
statutes it has been held that a penalty may be set 
up as a counterclaim to an action to foreclose a 
morteage.2®> The fact that a person paying usurious 
interest does not set up the statutory penalty by 
eross action when sued on the debt does not preclude 
him from later bringing an independent direct action 
to recover the penalty.*°® 


[§ 399] (8) By Plea in Bar. The penalty may be 
pleaded in bar of an action on the debt where the 
penalty amounts to as much as the sum sued for.?? 


[§ 400] e. Venue. An action to recover a penalty 
for usury is properly brought in the county where 
the usurious interest was paid.?§ 

[§ 401] f. Limitations.°® The action to recover 
the statutory penalty for usury must be brought be- 
fore the period fixed by the applicable statute for 
the bringing of such actions?° has elapsed after the 
cause of action has accrued.*+ It is the general rule 
that the statute of limitations begins to run only 
upon payment of the usury, and not from the date 
of the contract to pay.*? It has been held, under 
some statutes, that the action to recover a penalty 


13. Lindberg v. Burton, 171 N.W. 
616, 41 N.D. 587; Richardson v. Barn- 
hart, (Okl.) 16 P.(2d) 98; Daniels v. 
Bunch, 223 P. 841, 98 Okl. 47; Mc- 
Kanna v. Thorne, 209 P. 1039, 87 Okl. 
74; Daniels v. Bunch, 172 P. 1086, 69 
Okl. 113; Garland v. Union Trust Co., 
165 P. 197, 63 Okl. 243; Miller v. Okla- 
homa State Bank of Altus, 157 P. 767, 
53 Okl. 616. 

14. Lindberg v. Burton, 171 N.W. 
616, 41 N.D. 587; Mires v. Hogan, 192 
PB. 811, 79 Okl. 233; Daniels v. Bunch, 
172, P1086, 69-Okl. 113; Tingley v- 
HMammert, 168 BP. 791, 66 OK). 244; 
First Nat. Bank v. Hutton, 166 P. 726, 
64 Okl. 198; Garland v. Union Trust 
©o,, £65 PP. 197,.68 Okl, 243; Gunness 
v. Stever, 158 P. 568, 60 Okl. 24; Mil- 
ler v. Oklahoma State Bank of Altus, 
Bee 6 LO wow OKel.s G6. 

15. McLaurin v. Hodges, 20 S.E. 
991, 43 S:C. 187s Utley vy. Cavender,; 9 
Sal 950, ol IS: C. 2825 


16. Weathersbee v. American Free- 
hold Land Mortg. Co., 77 F. 523. 


LY. Porter v. Jefferies, 18 _S.E. 229, 
A0RS- Co 92. 

18. Witte v. Weinberg, 17 S.E. 681, 
aS TSKOG AES 

19. Morrison v. State Bank, 43 P. 
441, 3 Kan.App. 201; Ewing v. Gris- 
wold, 438 Vt. 400. 

20. American Sewing 
.Appeal, 83 Pa. 198. 


21. Cleveland v. Western Loan & 
Savings Co., 63 P. 885, 7 Idaho 477. 


{a] Under statute allowing a pen- 
alty to be recovered from the borrow- 
er for the benefit of the school fund, 
it has been held that such penalty 
can be adjudged only in an action to 
enforce the usurious contract. Cleve- 
land v. Western Loan & Savings Co., 
68 P. 885, 7 Idaho 477. 

Construction of statutes imposing 
penalties in general see Fines, For- 
feitures, and Penalties § 90; Stat- 
utes §§ 658-661. 


22. Lorentzen v. Warner, 3 Alaska 
218; Caponigri v. Altieri, 59 N.B. 8&7, 
165 N.Y. 255; Schlesinger v. Leh- 
maier, 102 N.Y.S. 630, 117 App.Div. 
428 [rev on other grounds 83 N.E. 657, 


Mach. 'Co.,’s 


191 N.Y. 69, 16 L.R.A.N.S. 626, 123°-Am. 
S.R. 591]; Marine Bank of Buffalo v. 
Fiske, 9 Hun 363 [aff 71 N.Y. 357]; 
Metropolitan Trust Co. v. Truax, 122 
N.Y.S. 739, 67 Misc. 588 [rev on other 
grounds 139 N.Y.S. 181, 154 App.Div. 
442, motion den 101 N.E. 1110, 207 N. 
Y. 750, and aff- 103 N.. 1127, 210 N: 
Y. 528]; Terminal Bank v. Dubroff, 
120 N.Y.S. 609, 66 Misc. 100; Hessberg 
v. Matter, 117 N.Y.S. 1014, 64 Misc. 
is 


Counterclaim for penalty under 
National Banking Act see Banks and 
Banking § 783. 


23. Rosetti v. 
DOA 9 Gn Pex. be 


[a] Under statute authorizing re- 
covery of penalty ‘‘by action of debt,” 
it has been held that the penalty may 
not be set up by a purely defensive 
pleading, but may be set up by a plea 
in reconvention by which defendant 
may affirmatively assert against 
plaintiff a cause of action of his own, 
provided it has the necessary connec- 
tion with that set up by plaintiff. 
Rosetti v. Lozano, 70 S.W. 204, 96 
Tex. i. 

24. Terry Trading corporation v. 
Barsky, «292 RP. 474.210 Cal. 428; 
Rice v. Dunlap, +270 P. 196, 205 Cal. 


Lozano, 70 S.W. 


133; Pine v. Smith, 11 Gray (Mass.) 
38; Minot v. Sawyer, 8 Allen (Mass.) 
78: Divoll v. Atwood, 41 N.H. 443; 


Williams v. Little, 11 NIE e66: “Cot- 
ton y. Thompson, (Tex.Civ.App.) 159 


25. Minot v. 
(Mass.) 78; 
H. 446. 

26. Long v. Moore, 126 S.W. 345, 
59 Tex.Civ.App. 579. 

27. Tappan v. Prescott, 9 N.H. 531; 
Gibson vy. Stearns, 3 N.H. 185. 

28. Thorne v. Milliken, 157 P. 914, 
57 OKIE 735. 

29. Limitations in actions to re- 
cover penalties under National Bank- 
ing Act see Banks and Banking § 786. 

30. See statutory provisions. 

31. Kurzman vy. Commercial Cred- 
it’) Co.,, wis BSC2d)) 2358s yICommerciail 
Credit Co. v. Semon, 33 F.(2d) 356. 


Sawyer, 8 Allen 
Divoll v. Atwood, 41 N. 


See also cases infra notes 32—40. 


32. U.S.—Commercial Credit Co. v. 
Semon, 33 F.(2d) 356. 

Cal.Ames v. Occidental Life Ins. 
Core 29d. Pe 82 2108 Care 27) -eRicesays 
Duntap, 200" Pe ALG ee 2 Ose Oa meiear 
Margosian v. Hammond Lumber Co., 
% P.(2d) 198, 119 Cal Apps Tih. 

Del.—Gardner y. Daniel, 7 Del. 300. 

Ilowa.—Talbot v. Sioux Nat. Bank, 
82 N.W. 963, 111 Iowa 583 [aff 22 S.Ct. 
621, 185 U.S. 182, 46 L..Hd. 862]. 


Minn.—Beal v. White, 8 N.W. 829, 
28 Minn. 6. 


N.C.—Carter v. Virginia L. Ins. Co., 
30 S.H. 341, 122 N.C. 338; Godfrey v. 
Leigh, 28 N.C. 390. 

Okl.—Mires v. Hogan, 192 P. 811, 
79 Okl. 233; Bean v. Rumrill, 172 PR. 
452, 69 Okl. 300; Citizens’ State Bank 
of Ft. Gibson v. Strahan, 158 P. 378, 59 
Okl. 215 [mod 165 P. 189, 63 Okl. 288]. 

Pa.—Brown v. EHrie Second Nat. 
Bank, 72 Pa. 209. 


Tex.—Simpson yv. Grissom, (Civ. 
App.) 388 S.W.(2d) 1106; Webb v. 
Galveston and Houston Investment 


Co; 16, S. Wie 305, 2)" Rex Civ Apps ol by 
Roberts v. Coffin, 53 S.W. 597, 22 Tex. 
Civ. App. 127, 


[a] Limitation commencing at 
time of foreclosure.—Under a _ stat- 
ute providing that “the neortgagor, 
his heirs or assigns, at any time with- 
in one year after foreclosure, may re- 
cover from the owner of the mort- 
gage, at the time of foreclosure” 
three times the amount of illegal in- 
terest for which the property was 
sold, it is not necessary to wait until 
the foreclosure has become complete 
by expiration of the time allowed for 
redemption before such action can be 
maintained since the wrong for which 
the statute gives a remedy is com- 
plete as soon as the property is struck 
off by the sheriff. Beal vy. White, 8 
N.W. 829, 28 Minn. 6. 


[b] Nonresident.—The statute of 
limitations on an action to recover a 
penalty for usury does not run in fa- 
vor of a nonresident until he comes 
into the jurisdiction in which the 
statute is invoked. Bean v. Rumrill, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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is not barred if brought within the statutory period 
after the last of a series of successive usurious pay- 
ments,**® and the amount of the penalty recoverable 
is based on all the payments so made regarded as a 
whole completed within the designated time.*4 Un- 
der other statutes, the debtor has been allowed to 
recover the penalty only as to those installments of 
usurious interest actually paid within the time set 
by the statute.2® It has also been held that the stat- 
ute of limitations does not commence to run as to 
any usurious payment under a contraet until the ma- 
turity of the contract.*® In jurisdictions where usu- 
rious interest payments are regarded as partial pay- 
ments of the principal,?* no cause of action to, re- 
cover the penalty for usury paid can arise until the 
whole of the principal debt is paid,*’ since only pay- 
ments in excess of the principal sum are regarded as 
payments of usury,®® and the statute begins to run 
as to the penalty from the date of such excess pay- 
ments.4° Where the person who has paid usurious 
interest has not brought an action to recover the pen- 
alty for usury within the statutory period specified 
for the bringing of such action, it has been held 
that he may nevertheless bring an action to recover 
back the amount of usurious interest paid.t+ A 
statute which creates a right of action to recover a 
penalty for usury for a certain period and extin- 
guishes it absolutely at the end of such period is 
not strictly a statute of limitations, and is not af- 
fected by the general rules as to the tolling of the 
statute of limitations,42 and the bar of the statute 


172 P. 452, 69 Okl. 300. 
{c] Persons under disability.—A 


statute requiring an action to recover 40. 
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cannot be avoided by pleading a later discovery of 
the usurious nature of the contract.4* Plaintiff can- 
not recover a penalty on an amended complaint filed 
after the statute has run, although the original com- 
plaint was filed before the termination of the statu- 
tory period.44 Where a limitation is provided for 
a direct action to recover a penalty, with the imph- 
eation that a-counterclaim to recover the penalty is 
also available, the same limitation period has been 
held to apply to the counterelaim.*? ; 


[§ 402] g. Counterclaim. The creditor may plead 


. the principal debt as a counterclaim or set-off in an 


action brought by the debtor to recover the statutory 
penalty for usury.*® 


' [§ 403] h. Parties. Where the usury has been 
paid by the principal, a surety on usurious notes is 
not a necessary party to the maintenance of an ac- 
tion by the principal to recover the statutory penal- 
ty.*° A nominal payee named in a note, but who 
did not really make the loan, is not a necessary 
party defendant.*® 


[§ 404] i. Pleading.*® The pleadings in actions 
to recover penalties for usury must conform to the 
rules of pleading governing actions on usurious con- 
tracts in general.®° The pleading which sets up the 
claim of a penalty for usury taken, whether it be 
in petition cr declaration, or in set-off or counter- 
claim, must state with particularity all the elements 
that go to make up the offense for which the statute 
imposes the penalty claimed.®! Even though he may 


Application of payments of usury) Inst., 53 N.H. 581. 
in general see Supra §§ 260-263. 


First Nat. Bank of Newton v. 


N.Y.—Morrell v. Fuller, 8 Johns 
218; Morrell v. Fuller, 7 Johns. 402. 


a penalty to be brought within two 
years after usury is paid makes no 
exception as to persons laboring un- 
der disabilities. Webb v. Galveston 
and Houston Investment Co., 75 S.W. 
355, 32 Tex.Civ.App. 515. 


83. Hagan v. Neeb, (Fla.) 140 So. 
916; Lamb v. Lindsey, 4 Watts & S. 
(Pa.) 449; Stewart v. Fowler, 16 S.C. 
L. 403. 


34. 
(Pa.) 449; 
L. 403. 


35. Commercial Credit Co. v. Se- 
mon, 33 F.(2d) 356; Barker v. Straf- 
ford County Sav. Bank, 61 N.H. 147; 
Harper v. Bowman, 3 N.H. 489; Webb 
vy. (Galveston, ete., Inv. Cos, 75. S.W. 
355, 32) Tex.Civ.App. 515. But see 
Kempton v. Sullivan Sav. Inst., 53 N. 


Lamb v. Lindsey, 4 Watts & S. 
Stewart v. Fowler, 16 S.C. 


H. 581 (holding that but one cause of: 


action arises to recover the penalty, 


although usurious interest is paid in: 


installments). 


36. Hagan v. Neeb, (Fla.) 140 So. 
916 [reh den 143 So. 124]; Citizens’ 
State Bank of Ft. Gibson v. Strahan, 
158 P. 378, 59 Okl. 215 [mod 165 P. 189, 
63 Okl. 288]. 


37. See supra § 260. 


88. Ames v. Occidental Life Ins. 
@on729l" 182,210 Cal. 271™ Connor 
v. Minier, 288 P. 23, 109 Cal.App. 770; 
Lindberg v. Burton, 171 N.W. 616, 
41 NiD. 587; Cotton States Building 
Co. v. Peightal, 67 S.W. 524, 28 Tex. 
Civ.App. 575. 


39. Connor v. Minier, 288 P. 23, 
109 Cal.App. 770; First Nat. Bank of 
Newton v. Turner, 42 P. 936, 3 Kan. 
App. 352; Lindberg v. Burton, 171 N. 
W. 616, 41 N.D. 587; Cotton States 
Building Co. v. Peightal, 67 S.W. 524, 
28 Tex.Civ.App. 575. 


[66 C. J.—24] 


Turner, 42 P. 936, 3 Kan.App. 352. 

41. Babcock v. Olhasso, 293 P. 141, 
109 Cal.App. 534; Wood v. Lake, 13 
Wis. 94. 

[a] In California, under a statute 
providing that treble the amount of 
interest paid may be recovered in an 
action brought within one year after 
payment, it has been held that the 
amount of interest paid more than 
one year before the action was 
brought may be recovered, but the 
amount may not be trebled as to such 
recovery. Babcock v. Olhasso, 293 P. 
141, 109 Cal.App. 534. 

42. Kurzman v. Commercial Cred- 
ity COy osubeGcdyr ooo. 

43. Iurzman v. Commercial Cred- 
it Co., Supra. 

44. McNeill v. Suggs, 154 S.E. 729, 
LOODRINAG A 

45. Harle v. Owings, 51 S.E. 980, 72 
SiGo3 62. 

46. Scott v. Hollingsworth, 9 P. 
(2d) 836, 215 Cal. 314, 82 A.L.R. 995; 
Haines v. Commercial Mortg. Co., 254 
P. 956,°255 P. 805, 200 Cal. 609, 538 A.L. 
R. 725; Smith v. Old Dominion Bldg., 
etc., ASsoc., 26 S.E. 40, 119 N.C. 257. 

47. Dean v. .Maxfield, (Tex.Civ. 
App.) 209 S.W. 466. 

48. First Nat. Bank of Welleston 
v. Sensebaugh, 160 P. 455, 58 Okl. 462. 


49. Pleading in actions brought 
under National Banking Act in gener- 
al see Banks and Banking § 791. 


50. See supra §§ 286-296. 


51. Minn.—Endres vy. Breckenridge 
First Nat. Bank, 68 N.W. 1092, 66 
Minn. 257. 


Neb.—Ord Nat. Bank v. Wells, 61 
N.W. 692, 48 Neb. 550. 
N.H.—Kempton v. 


Sullivan Sav. 


N.C.—Clark v. Hood System Indus- 
trial Bank of Reidsville, 158 S.B. 96, 
200 N.C. 635; Smith v. Old Dominion 
Bldg., etc., Assoc., 26 S.E. 41, 119 N. 
C. 249; Godfrey v. Leigh, 28 N.C. 390. 


Okl.—Holt v. Aitna Building & 
Loan Ass’n, 190 P. 872, 78 Okl. 307; 
Ses Vv. Warrior, 275 Pi 355 eer b@lts 

Pa.—Agnew v. McElhare, 18 Pa. 484. 


Tex.—Gibson v. Hicks, (Civ.App.) 
47 S.W.(2d) 691; Nocona Nat. Bank 
v. Bolton, (Civ.App.) 143 S.W. 242. 


Wis.—Matthieson v. Schomberg, 68 
N.W. 416, 94 Wis. 1. 


{a] Ilustrations.—(1) A petition 
to recover a penalty is good against 
general demurrer which shows the 
amount of the principal debt, the 
amount and date of a promissory note 
given therefor, the amounts of the 
several interest notes, their dates, and 
the dates of the maturity of all the 
notes; also the amount paid by plain- 
tiff to defendant in discharge of these 
obligations, and the date of payment, 
and which alleges that the interest 
paid by plaintiff was in excess of the 
legal contract rate. Ruby v. War- 
THOL, eli (omesg Op Oped LI Olle su Seemn Ge) meee 
petition setting out the note, show- 
ing its date, amount, consideration 
on its face, and the amount of inter- 
est paid to defendant, alleging that 
such interest was in excess of the le- 
gal rate, and alleging the unlawful in- 
tent of defendant to take usury, is 
sufficient as against demurrer. First 
Nat. Bank of Wellston v. Sensebaugh, 
160 P. 455, 58 Okl. 462. 


[b] Essential elements of usury 
which must be pleaded in an action 
to recover the statutory penalty are: 
First, the loan or forbearance; sec- 
ond, the amount of the loan; third, 
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be otherwise entitled thereto, a penalty will not be 
adjudged in favor of a party who has not laid claim 
to it in his pleading.®?. The contract to pay usury,°? 
the amount of the loan,°* the fact that usurious in- 
terest has been actually paid,®* the amount of usuri- 
ous interest alleged to have been paid,°® the person 
to whom it has been paid,** and the time of forbear- 
ance’’ must be clearly and accurately alleged. If 
any such element requtred under the applicable stat- 
ute®” is not stated accurately and clearly, the plead- 
ing will be heid bad.®° This rule applies with es- 
pecial rigor to pleadings in qui tam actions.°+ Gen- 


eral allegations as to the contract for, and payment ° 


of, usury are sufficient as against a general demurrer, 
however.®? Where the date of the payment of the 
usury 1s vital to the cause of action, such date must 
be alleged,®* but where it is immaterial when the 
usurious interest was paid, if before the commence- 
ment of the action, the true day of payment need 
not be alleged. Where the statute provides that 
a penalty can be enforced only where usurious in- 
terest has' been paid, allegations in the complaint that 
defendant charged- and received usury are insuffi- 
cient to constitute a cause of action for recovery of 
the statutory penalty.°° The time of payment of 
usury need not be specifically alleged when it can be 
discovered from the other allegations of the peti- 
tion.°® Likewise, specific allegations of a demand 
upon defendant to return the usury paid, and a re- 
fusal by him to repay it, are unnecessary where they 
may be inferred from the general allegations of the 
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complaint.67 Where the lender’s unlawful intention 
to exact usurious interest is a necessary element of 
usury,®*® such unlawful intention must be alleged in 
the complaint ;°® but where the payment of usurious 
interest is alone sufficient basis for an action to re- 
cover the penalty,’® the complaint need not allege 
that the usurious interest was knowingly collected 
by defendant,7+ unless such allegation is required by 
statute.72 A petition is not sufficient to charge de- 
fendant with collecting usury when it is not sworn 
tox? 


Defensive pleas. Where, in an action to recover a 
penalty, a defendant pleads that it was a purchaser 
in good faith and without notice of the notes on 
which usurious interest was paid, but subsequently 
files an amended answer claiming that there was no 
usury, the plea of good faith is deemed to be aban- 
doned.?* Ina suit to recover under different counts 
penalties for receiving usurious interest at different 
times, a plea which alleges that all the interest al- 
leged to have been received was received on the same 


contract is good in abatement but not in bar.7® 


Counterclaim. A counterclaim setting up a stat- 
utory penalty for usury must be specially pleaded, 
and will not be allowed under the general issue.*® 


[§ 405] j. Variance. A variance between the case 
as alleged and that proved will be fatal to a recov- 
ery." It is not sufficient that the case proved shows 
usury if it be not the case alleged.7® Evidence tend- 
ing to prove a different case than that alleged is in- 


the time, place, and maturity date of 
the contract; fourth, the amount of 
the usurious interest; and fifth, the 
corrupt intent to reserve more ‘than 
the legal rate of interest. Commer- 
cial Credit Co. v. Semon, 33 F.(2d) 


356. 


[ec] Date of usurious contract may 
be alleged as of the day when the 
usurious interest was paid. Godfrey 
v. Leigh, 28 N.C. 390. 


52. Williams v. First Nat. Bank, 
Gwe sib Cols) Lode NEC, (4 0e Erving Vv. 
yee Nat. Bank, 76 S.E. 529, 161 N.C. 
42. 


53. Hutchinson v. Hosmer, 2 Conn. 
341; Godfrey v. Leigh, 28 N.C. 390; 
Musgrove v. Gibbs, 1 Dall. (Pa.) 216, 
£<L.Ed: 107; Driscoll v. Dennis, (Tex. 
Civ.App.) 220 S.W. 576. 


[a] Date of contract to pay usury 
need not be alleged, where the con- 
tract to pay and the payment of usury 
were of different dates. Since the 
fact of paying usurious interest con- 
stitutes an agreement to pay it, the 
contract may be laid as of the day 
when the illegal Apt erent was paid. 
Godfrey v. Leigh, 28 N.C. 390. 


54, Taylor’ v. Cobb, 48 N.C. 138; 
Jones v. Herndon, 29 N.C. 79. 


55. McNeill v. Thomas, 165 S.E. 
712, 203 N.C. 219; Clark v. Hood Sys- 
tem Industrial Bank of Reidsville, 200 
NEC 60D42l08. Sie 965). lindbers vy. 
Burton, 171 N.W. 616, 41 N.D:. 587; 
Southern Industrial Corporation v. 
Bolton, (Tex.Civ.App.) 22 S.W.(2d) 
495. 

56. Commercial Credit Co. v. Se- 
mon, 33 F.(2d) 356; Clark v. Hood 
System Industrial Bank of Reids- 
ville, 158 S.E. 96, 200 N.C. 635; Chas. 
S. Riley & Co. v. W. T. Sears & Co., 
TO Seb 99 ido4 N.C. 009) ay lor ov. 
Cobb, 48 N.C. 138; Jones v. Herndon, 
29 N.C. 79; First State Bank of Put- 


nam v. Harris, 158 P. 911, 59 Okl. 150; 
Stanford v. U. S. Inv. Corporation, 
(Tex.Civ.App.) 272 S.W. 568; Nocona 
Nat. Bank v. Bolton, (Tex.Civ.App.) 
143 S.W. 242; Western Bank & Trust 
Co; v. Ogden; 93) S:W. 1102; 42 9 ex. 
Civ.App. 465. 


57. Western Bank & Trust Co. v. 
Ogden, supra. 


5S, mChase Ss Riley io vasWes bs 
Sears & Co., 70 S.H. 997, 154 N.C. 509; 
Jones v. Herndon, 29 N.C. 79; Tay- 
lor v. Cobb, 48 N.C. 138. 


59. See statutory provisions. 


60. Kempton v. Sullivan Sav. Inst., 
587 NEL b8is, Chas, (Sp ikiley: & Coin. 
W. T. Sears & Co., 70 S.E. 997, 154 N. 
C. 509; Western Bank, etc., Co. v. Og- 
den, 93 S.W. 1102, 42 Tex.Civ.App. 465; 
Cassidy v. Scottish-American Morte. 
Coy 64)" SAW. 1023) 27 PexCiveApp: 


211; Lomax v. Haskell First Nat. 
Bank, (Tex.Civ.App.) 39 S.W. 655. 
61. Livermore v. Boswell, 4 Mass. 
437; Morrell v. Fuller, 8 Johns. (N. 
Y.) 218; Morrell v. Fuller, 7 Johns. 
se) 402; Taylor v. Cobb, 48 N.C. 


62. First Nat. Bank of Wellston 
v. Sensebaugh, 160 P. 455, 58 Okl. 462; 
Cotton v. Thompson, (Tex.Civ.App.) 
159 S.W. 455. 

63. Western Bank & Trust Co. v. 
Oncen: 93 S.W. 1102, 42 Tex.Civ.App. 

oO. 

64. Jones v. Herndon, 29 N.C. 79. 

65. Clark v. Hood System Indus- 
trial Bank, 158 S.E. 96, 200 N.C. 635. 
See supra § 390. 

See supra § 390. 


66. First State Bank of Putnam v. 
Harris, 158 P. 911, 59 Okl. 150. 


67. Cotton v. Thompson, (Tex.Civ. 
App.) 159 S.W. 455. 


68. Unlawful intent as requisite 


for existence of usury see supra § 66. 


69. Holt v. Attna Building & Loan 
Ass'n, 190 B. 872,78 Okl. 307; .Orn.v. 
McDaniel, (Tex.Civ.App.) 30 S.W.(2d) 
487 [rev (Commn.App.) 30 S.W.(2da) 
489, and rev 33 S.W.(2d) 427]. 


Allegation that act of exacting usu- 
ry was knowingly done, in pleading 
to recover penalty under National 
necese ns Act see Banks and Banking 


70. Payment of usurious interest 
as basis of action to recover penalty 
see supra § 390. 

71. Washington-Alaska Bank  v. 
Stewart, 184 F. 6738, 108 C.C.A. 2738: 

72. See statutory provisions. 

73. Stanford v. U. S. Inv. Corpora- 
tion, (Tex.Civ.App.) 272 S.W. 568. 


74. Webb v. Galveston, ete., Iny. 
Co., 75 S.W. 355, 32 Tex.Civ.App. 515. 


75. Kempton v. Sullivan Sav. Inst., 
53. N.H. 581. 


76. Hadden v. Innes, 24 Ill. 381; 
Little v. Riley, 48 N.H. 109; Loan & 
Exchange Bank v. Miller, 17 SB. 592, 
ES KOR alrdse 

77. Wilmot v. Monson, 4 Day 
(Conn.) 114; Drake vy. Watson, 4 Day 
(Conn.) 37; Taylor v. Cobb, 48 NG. 
ao Evert v. Barr, 4 Yeates (Pa.) 

78. Hutchinson vy. Hosmer, 2 Conn. 
341; Drake v. Watson, 4 Day (Conn.) 


ste Allen’ vy. Ferguson, 23) SN: Gia 
Musgrove v. Gibbs, 1 Dall. (Pa.) 216. 


{a] Illustration.—Where, in an ac- 
tion qui tam for usury, the declara- 
tion alleged a taking of usurious in- 
terest in a contract of forbearance 
from a certain time to April 20, 1844, 
and the evidence showed a contract of 
forbearance from the same time to 
April 21, 1844, the variance was held 
fatal. Allen v. Ferguson, 28 N.C. 17. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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admissible and should be rejected.?® The statutory 
penalty for usury cannot be recovered under an alle- 
gation of overpayment of interest by mistake.*° 


[§ 406] k. Evidence. In an action to recover the 
statutory penalty for usury, the burden of proving 
a case within the terms of the statute imposing the 
penalty is on the party claiming the penalty.s! He 
must show by a clear preponderance of the evidence 
that usurious interest has been actually paid,*? and, 
in some jurisdictions, that the lender received it as 
usury, with the wrongful intent to violate the law 
by taking excessive interest for the loan.s* The 
burden is on the person claiming the penalty to show 
that renewal notes given in lieu of old notes con- 
taining the usurious interest were accepted by the 
payee as actual payment.*4 Where usury is not ap- 
parent on the face of the instrument the burden is 
on the party suing for the statutory penalty to show 
that the assignee for value had knowledge of the 
usury.*® A plea of the statute of limitations imposes 
on plaintiff the burden of showing that the action to 
recover the statutory penalty for usury was brought 
within the period specified for such actions.*° 


Admissibility. Any proper evidence tending to 
prove facts upon which defendant relies to defeat 
the action is admissible.8* Where the transaction 
is plainly usurious on its face, evidence of the intent 
of either or both of the parties not to violate the 
law is inadmissible.** The rate of interest stipulat- 
ed for on the face of a note is not controlling, and 
evidence may be introduced showing that a greater 
and usurious rate of interest was actually charged 
and paid.’® Evidence is admissible to show that the 
party paying usurious interest had no notice that 
defendant, in receiving such interest, was acting as 
agent for another.°® A written agreement by which 
the maker of usurious notes promised to pay the as- 
signee of the payee is admissible in evidence in an 
action by the maker to recover the statutory pen- 


79. Brickett v. Minot, 7 Metce. 
(Mass.) 291; Russell v. Hearne, 18 


S2H. 711, 113 N.C. (361. and a loan; 
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ance of such sum by the lender asa 
payment of interest, by the borrower | Co., 
(3) that such sum as in- 95 
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alty.°t The receipt given by the lender for the pay- 
ment of usurious interest, which acknowledges re- 
ceipt of interest in excess of the legal rate, is admis- 
sible in evidence.?? Where a copy of the written 
demand for the return of usury required by statute 
is attached to, and made a part of plaintiff’s pe- 
tition to recover the statutory penalty, it will be con- 
sidered as a part of the petition and admissible as 
an exhibit, in the absence of any objection.®? Where 
usury 1s not apparent on the face of the contract or 
note, a writing showing the usury is not admissible 
as against an assignee for value and without notice.®* 


Sufficiency. Penalties will not be inflicted on in- 
ference,®*> or on evidence which is doubtful or in- 
conclusive.°® The party claiming the statutory pen- 
alty for usury must prove his case within the terms 
of the statute imposing the penalty, by a clear and 
satisfactory preponderance of the evidence,’ or, 
in at least one jurisdiction, beyond a rational doubt 
to the contrary.®§ 


[§ 407] L Trial. In an action to recover the stat- 
utory penalty for usury, it is a question for the jury 
whether defendant knowingly received usurious in- 
terest.?® It is also a question for the jury whether a 
transaction was a cloak or device to evade the usury 
laws;* but where an intent to exact usury clearly 
appears from undisputed evidence, it is error to 
submit the question of intent to the jury.2 An in- 
struction which fails to give the party claiming the - 
penalty for usury the right to recover the amount of 
the penalty as provided by the statute is reversible 
error,* but an instruction that, if a transaction was 
in good faith and was in reality a sale instead of a 
loan, there was no usury, is not erroneous.‘ 


[§ 408] m. Review. Where the trial court might 
have found that the transaction was a subterfuge to 
cover usurious interest, but found to the contrary, 
such finding will not be set aside if there is any evi- 
dence to support it.® Where the only reasonable in- 


94, Fires v. Kinney-Shotts Inv. 
(Tex.Civ.App.) 40 S.W.(2d) 911. 


Alexander y. Mercer First Nat. 


80. Gillam v. Virginia L. Ins. Co., 
28 S.E. 470, 121 N.C. 369. 


81. Speas v. Merchants’ Bank & 
Trust Co. of Winston-Salem, 125 S.E. 
398, 188 N.C. 524. 


82. Monk v. Goldstein, 90 S.E. 
519, 172 N.C. 516; Lindberg v. Burton, 
171 N.W.. 616, 41° N.D. 587; People’s 
Bank of Dillon v. Perritt, 103 S.E. 711, 
114 S.C. 362; Tate v. Lenhardt, 96S. 
E. 720, 110 S.C. 569; Gunter v. Mer- 
chant, (Tex.Commn.App.) 213 S.W. 
604 [rev (Civ.App.) 172 S.W. 191]; 
Southern Industrial Corporation v. 
Bolton, (Tex.Civ.App.) 22 S.W.(2d) 
495; Southern Industrial Corporation 
v. Harris, (Tex.Civ.App.) 22 S.W.(2d) 
494; Stewart v. Lattner, (Tex.Civ. 
App.) 142 S.W. 631. 

83. Monk v. Goldstein, 90 S.E. 519, 
172 N.C. 516; McDaniel v. Orr, (Tex. 
Commn.App.) 30 S.W.(2d) 489 [rev 
(Civ.App.) 30 S.W.(2d) 487, and rev 
on other grounds 33 S.W.(2d) 427]; 
‘Southern Industrial Corporation v. 
Harris, (Tex.Civ.App.) 22 S.W.(2d) 
494. 

[a] In support of this rule it was 
said: “The intent to charge usury is 
the ultimate issue in the case, and is 
necessarily composed of four ele- 
ments: (1) The delivery by the bor- 
rower to the lender of a Sum of money 
as interest on a loan; (2) the accept- 


terest, was in excess of the amount 
authorized by law to be collected on 
the particular loan for the period 
of time that the borrower had the 
money; (4) that in receiving and ac- 
cepting said sum the lender intended 
to take and exact usurious interest.” 
McDaniel v. Orr, (Tex.Commn.App.) 
30 S.W.(2d) 489, 491 [rev (Civ.App.) 
30 S.W.(2d) 487, and rev on other 
grounds 33 S.W.(2d) 427]. 

84 Kearney v. Clarion First Nat. 
Bank, 18 A. 598, 129 Pa. 577. 

85. Fires v. Kinney-Shotts Inv. 
Co., (Tex.Civ.App.) 40 S.W.(2d) 911. 

86. McNeill v. Suggs, 154 S.E. 729, 
LOGIN Es At, 

87. See Hutchinson v. Hosmer, 2 
Conn. 341. 

88. Martin v. Kuchler, 299 P. 52, 
212 Cal. 536. 

395 Boyd rvs ELutton, 210 \P. 33) 121 
Wash. 685. 

90. Commerce Farm Credit Co. v. 
Ferguson, (Tex.Civ.App.) 47 S.W.(2d) 
879. 


91. Braly v. Connally, (Tex.Civ. 
App.) 180 S.W. 916. ! 
92. Pinedo v. Halper, (Tex.Civ. 


App.) 18 S.W.(2d) 253. 


93. Security State Bank v. Lane, 
166 P. 160, 64 Okl. 11. 


Bank, 71 S.W. 883, 114 Ky. 683, 24 Ky. 
4. 1486; Livermore v. Boswell, 4 
Mass. 437; Morrell v. Fuller, 8 
Johns. (N.Y.) 218: Morrell v. Fuller, 
7 Johns. (N.Y.) 402. 


96. Wayne Nat. Bank v. Kruger, 95 
N.W. 476, 1 Neb. (Unoff.) 270; Barea- 
low v.. Sanderson, 17 N.J. Eq. 460; 
White v. Comstock, 6 Vt. 405. 


97. O. A. Graybeal Co. v. Cook, 295 
P. 1088, 111 Cal.App. 518. ‘See Ruby 
ve Warrior, 175 P. 355, 71 Okl. 82 (rec- 
ognizing rule). 

98. Brockenbrough’s Ex’rs v. Spin- 
dle’s Adm’rs, 17 Gratt. (58 Va.) 21: 


rept v. Weaver, 5 Leigh (32 Va.) 
vl. 


99. Palmer v. Finley, 164 S.B. 120, 
202 N.C. 853; Bolich yv. Tyack, 140 S. 
Bios alGauN. Co S06: 


1. Alco Finance Co. v. Barnes, 13 
P.(2d) 208, 158 Okl. 222. 


2. Smith v. G. Cavaglieri Mortg. 
Co., 295 P. 366, 111 Cal.App: 136. 


3. Bundy v. Commercial Credit C4 
157 S.E. 860, 200 N.C. 511, 


4. Monk v. Goldstein, 90 S.E. 519, 
TRAN Ouro Ge 


5. Hudmon_y. Foster, 
App.) 210..S.W.. 262 
App.) 231 S.W. 346]. 


+ 


(Tex.Civ. 
[rev (Commn. 
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ference from undisputed facts is that excessive in- 
terest was collected, a contrary verdict of the jury 
becomes immaterial on appeal.® 


[§ 409] n. Attorney’s Fees. In _ jurisdictions 
where the statutes allowing an action to recover a 
penalty for usury provide that the prevailing party 
in such an action shall be entitled to recover an at- 
torney’s fee, it is held that the taxing of such fee is 
to be done by the court subsequent to the rendition of 
judement, and it is not to be fixed by the jury.‘ It 
has been held that the right to an attorney’s fee, as 
allowed by statute, arises only when usurious inter- 
est has been in fact paid.® 


[§ 410] D. Forfeitures—1. As between Parties or 
Privies—a. In General. The statutes defining and 
punishing usury ordinarily provide for a forfeiture 
either of the usurious interest or of all interest or 
of the principal.® Some phases of these provisions 
have already been treated in the discussion of the 
lender’s right to recover under the usurious contract 
where the statute declares usurious contracts void,!° 
or where the statute forfeits all interest,!1 or the 
usurious excess of interest,'? and in the consideration 
of the right to relief in equity against usury,'* of the 
right to assert usury as a defense,'* of the right to re- 
cover usury paid,!® and of the right of third persons 
to recover, set off, or require the application of pay- 


- 6 Independent Lumber Co. v. Gulf 
State Bank, (Tex.Civ.App.) 299 S.W. 
9892 lected, 


7. Midland Savings & Loan Co. v. 
Gast Heights Development Co., 197 
P. 484, 81 Okl. 172; Thorne v. Milliken, 
157 P. 914, 57 Ol. 735. 


become void, 


sive charges, 


USURY 


forfeit the principal sum loaned and 
all fees and interest charged and col- 


[§§ 408-410. 


ments of usury.1® Further, statutes while in terms 
enforcing a forfeiture of usurious interest, but meas- 
uring the amount of the forfeiture by some multiple 
of the usury exacted, have been construed as in fact 
imposing a penalty and considered with reference to 
the recovery of penalties for usury.1’ Statutes of 
the character under consideration are to be strictly 
construed,!§ as, for example, statutes providing for 
for feiture of the entire principal sum and interest,’? 
and such statute can be invoked only in eases clearly 
within its terms,?° as, for example, with reference 
to the usurious intent,?? the contracting for, or re- 
ceipt of, usury”? or the amount thereof.?* 


Effect. The debtor is under no obligation to pay 
interest on the debt in the future, when all interest 
on the debt has been forfeited by the charging of 
usury.?* <A forfeiture of interest upon an obligation 
for usury will not affect a right of acceleration of 
maturity as to principal.?° Where, in an action by 
the lender, a judgment for the principal of the debt 
is entered, all interest being declared forfeited for 
usury under authority of statute, it has been held 
that the judgment does not bear interest.*° | 


Disclaimer. In an action brought on a usurious 
contract, plaintiff cannot escape the consequences 
of usury by filing a disclaimer of the usurious part 
of the transaction just prior to the trial.27 Under 


by his own act in not paying interest 
and thereby producing a default, in 


and that the license under| effect make a contract criminally usu- 
which his business is conducted shall 
if he violate any of the 
provisions of §§ 6-9, or make exces- 
has been held to apply 
only to willful violation of the stat- 


rious which was not originally so. 
Benson vy. First Trust & Savings 
Bank, (Fla.) 134 So. 493 [mod on 
other grounds 142 So. 887, adhered to 
145 So. 182]. (2) If a contract is not 


8. Viuda de Pamintuan v. Tiglao, 
53 Philippine 


9. See statutory provisions. 


Deduction of usurious interest from 
principal see supra § 233. 


10. See supra § 232. 

11. See supra § 233. 

12. See supra § 234. 

13. See supra §§ 236-248. 

14. See supra §§ 249-259, 

15. See supra §§ 264-274. 

16. See supra § 353. 

17. See supra §§ 388-409. 

18. Liberal and strict construc- 


tions of usury statutes generally see 
supra § 48. 

19. Morgan v. King, 91 So. 30, 128 
Miss. 401; Byrd v. Link-Newcomb 
Mill & Lumber Co., 79 So. 100, 118 
Miss. 179. 

20. See case infra this note; 
notes 21-23. 


[a] Indian Territory statute (Ind. 
T. St. Annot. [1899] c 50) providing 
that all contracts providing for a 
greater rate of interest than ten per 
cent per annum should be void as to 
principal and interest, applied to a 
domestic corporation in Indian Ter- 
ritory prior to its statehood, although 
the statute was not pleaded until 
after statehood. International Bank 
of Coalgate v. Mullen, 120 P. 257, 30 
Okl. 547, Ann.Cas.1913C 180. 


21. Kruzansky v. Scombul, 155 A. 
836, 113 Conn. 569; Benson v. First 
Trust & Savings Bank, (Fla.) 134 So. 
493 [mod 142 So. 887, ‘adhered to 145 
So. 182]. 


[a] Im Tennessee the small loan 
law (Acts [1917] c 62) § 14, provid- 
ing that a licensee under the act shall 


and 


ute and not to a violation arising from 
mere inadvertence or error in enter- 
ing debits and credits on the books, 
in view of § 10. O. H. May Co. v. An- 
derson, 300 S.W. 12. 


22. Benson v. First Trust & Sav- 
ings Bank, (Fla.) 134 So. 493 [mod 
142 So. 887, adhered to 145 So. 182]; 
Morgan v. King, 91 So. 30, 128 Miss 
401; Byrd vy. Link-Newcomb Mill & 
Lumber Co., 79 So. 100, 118 Miss. 179. 


[a] Foreclosure of mortgage.— 
Under a statute providing for for- 
feiture of principal and interest if in- 
terest of more than twenty per cent 
per annum is_ contracted for or re- 
ceived, the maker of a usurious note 
secured by a trust deed may, after 
foreclosure, recover the amount for 
which the property was sold together 
with other payments on the note 
where the usurious interest exceeded 
twenty per cent. Chandlee v. Tharp, 
ree So. 540, 161 Miss. 623, 78 A.L.R. 
445. 


[b] Whe question is for the jury 
where the evidence leaves the issue in 


doubt. Morgan v. King, 91 So. 30, 128 
Miss. 401. 
23. Benson v. First Trust & Savy- 


ings Bank, (Fla.) 134 So. 493 [mod on 
other grounds 142 So. 887, adhered to 
145 So. 182]. 


[a] Acceleration of mortgag 
(1) Under Florida statute (Gen. Rev. 
Stat. 1920, § 4855) providing that one 
who willfully and knowingly charges 
or accepts, for the loan of money, or 
forbearing to enforce such loan, a 
sum equal to twenty-five per centum 
per annum upon the principal sum 
loaned, forfeits the entire sum, both 
principal and interest, and is guilty 
of: a misdemeanor, punishable by fine 
or imprisonment, a mortgagor cannot, 


¢e.— 


originally usurious, but would become 
so by the operation of an acceleration 
clause, such clause will not be en- 
forced where the result of such en- 
forcement would be to bring the con- 
tract within the terms of a statute 
providing for a forfeiture for usury. 
Benson v. First Trust & Savings 
Bank, (Fla.) 134 So. 493 [mod on 
other grounds 142 So. 887, adhered to 
145 So. 182]. 


[b] Under Rhode Island statute 
forbidding lender, either directly or 
indirectly, to reserve or take interest 
or compensation for expenses inci- 
dental to the loan transaction in such 
an amount that the total of one year’s 
interest and of any such compensation 
shall exceed thirty per centum of the 
amount actually received by the bor- 
rower, a violation of the statute en- 
titling the borrower to a repayment 
of both principal and interest, and 
also providing a penalty of a fine or 
imprisonment for its violation, the 
reservation of a maximum of interest 
on a three months’ loan in advance so 
as to make the rate over thirty-two 
per cent per year on the amount ac- 
tually received by the borrower, is 
usurious in violation of the statute. 
Burdon v. Unrath, 132 A. 728, 47 RBR.I. 
Pap atte 

24. Benson y. First Trust & Say- 
ings Bank, (Fla.) 134 So. 493 [mod 
142 So. 887, adhered to 145 So. 182]. 


25. Haines v. Commercial Mortg. 
Co., Supra. 

26. Tennille Banking Co. v. Quinn, 
118 S.H. 644, 156 Ga. 159 [answers to 
certified questions conformed to 118 
S.E. 778, 30 Ga.App. 678]. 

27. Home Savings & Loan Ass’n v. 
Sanitary Fish Co.,' 286 P. 76, 156 
Wash. 80. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a statute providing that on a return of the money, 
goods or other thing or the value thereof the taker 
shall be discharged from any other or further for- 
feiture he may have ineurred by taking or receiv- 
ing the same, there must, where a usurious bonus for 
a loan has been taken, be an actual and uncondition- 
al surrender of the usurious premium.?8 

Waiver. The giving of a renewal note for the 
original usurious obligation will not waive a right to 
a forfeiture of interest.?° 

[§ 411] b. Enforcement. A forfeiture for usury 
imposed by statute will be enforced both at law and 
in equity,®° but it will not be enforced in equity un- 
less the existence of the usury is clear and indisputa- 
ble! and, in the absence of a clear showing of 
usury, a court of equity will allow legal interest on 
the money borrowed.*? The same rules as to amount 
of forfeitures, as provided by statute, apply whether 
the action is at law or in equity.*® A forfeiture of 
interest for usury may be set up as a plea in bar 
to an action to recover the debt, when the forfeiture 
amounts to as much as the sum sued for.?4 

Tender. It has been held that a debtor need not 
make a tender of the principal sum due as a condition 
precedent to the right to a forfeiture of interest for 
usury.?° ‘ 

Limitations. One acknowledging and agreeing to 
pay a usurious note barred by limitations can only 
claim the advantage of the usury law in regard to a 
forfeiture of interest from the time of the new prom- 


28. In re Baker, 137 N.Y.S. 530, 77 
Misc. 90 [appeal dism 140 N.Y.S. 1109, 
156 App.Div. 885]. 

[a] Offer to subtract from usuri- 
ous premium amount of interest un- 
paid on the loan will not avoid a for- 
feiture, since the statute affords im- 
munity from forfeiture only on re- 
payment or return of the usury ex- 
acted. In re Baker, 137 N.Y.S. 530, 77 
Misc. 90 [appeal dism 140 N.Y.S. 1109, 


42. 


Prozs, 410k: 


USURY 


action brought on the usurious con- 
tract is contested or not. 
State, 5 Or. 432, 436. 
Ferguson v. Soden, 19 S.W. 727, 
111 Mo. 208, 33 Am.S.R. 512; 
v. Hays, 39 Mo. 445; 
baugh v. Monarch Lumber Co., 
T17,, 87 -Or. 365. 
43. Ferguson v. 
727, 111 Mo. 208, 33 Am.S.R. 512; Kirk- 
patrick v. Smith, 55 Mo. 389; 
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ise to pay the note.?® 

Pleading. To entitle a party to a forfeiture of 
interest, the facts establishing the right to such for- 
feiture must be averred in his pleading.** Where a 
plea sets up usury received by a prior holder of the 
note upon which suit is brought, which holder in- 
dorsed it when overdue, the forfeiture will be in- 
eurred if plaintiff does not reply,*® or if the reply 
does not meet the allegations of the plea.®® 

Evidence. The burden is on the party claiming the 
right to a forfeiture provided by statute to establish 
by clear and convincing proof that there has been 
a violation of the usury statute by the party from 
whom the forfeiture is claimed.*® 

[§ 412] 2. Forfeitures to State. In some juris- 
dictions statutes provide for forfeiture of interest 
under usurious contracts to the state for the use of 
the school fund as a punishment for the making of 
such contracts.41 Such a statute, it has been held, 
does not render the usurious contract void,*? and if 
the debtor has voluntarily performed his part of the 
contract by paying usurious interest he cannot re- 
cover it back.4® The forfeiture of the debt carries 
with it the security for the payment of the debt as 
an incident.*# 

Judgment against borrower. Under statutes pro- 
viding that a judgment for a specified amount be en- 
tered” against the borrower, for the benefit of the 
school fund, 45 the borrower as well as the lender is 
punished.*® 


Iowa 569; Sheldon v. Mickel, 40 Iowa 
Chapman v.}19; Smith, Twogood & Co. v. Coopers, 
9 Iowa 376. (2) And interest should 
be computed from the date at which 
the money was borrowed. Drake v. 
Lowry, 14 Iowa 125; Smith, Twogood 
& Co. v. Coopers, supra; Campbell v. 
McHarg, 9 Iowa 354. (3) Under such 
a statute, where it appears that the 
borrower has already paid the princi- 
pal of the usurious debt and enough 
of the usurious interest to equal the 


Ransom 
Brayton & Law- 
169 


Soden, 19 S:W. 


Ransom 


156 App.Div. 885]. 

29. Lindberg v. Burton, 171 N.W. 
616, 41 N.D. 587; Baggs v. Louden- 
back, 12 Ohio 153. 

[a] Consideration for renewal note 
may be inquired into to strike out il- 
legal interest incorporated therein. 
Bages v. Loudenback, 12 Ohio 153. 

30. Person v. Mattson, 156 N.W. 
780, 338 N.D. 49, Ann.Cas.1918A 747. 

31. Brown v. Crawford, 252 F. 248. 

32. People vy. Detroit Mortgage 
Corporation, 214 N.W. 430, 239 Mich. 
495. 

33. Gardner v. Ruffner, 91 So. 580, 
206 Ala. 666. 

34. Atlanta Sav. Bank v. Spencer, 
33 S.E. 878, 107 Ga. 629. 

35. Haines v. Commercial Mortg. 
Co., 254 PB. 956, 255 P..805, 200 Cal. 609, 
BoumAndunker 120s 

36. Vinson vy. Whitfield, (Tex.Civ. 
App.) 133 S.W. 1095. 

387. Haines v. Commercial Mortg. 
Co:..-254 P.. 956, 255 P. 805,200 Cal; 609, 
53 A.L.R. 725; People v. Detroit 
Mortg. Corporation, 214 N.W. 430, 239 
Mich. 495. 


38. Briggs v. Sholes, 18 N.H. 513. 
39. Briggs v. Sholes, 15 N.H. 52. 
40. Morris v. Taylor, 22 N.J.Eq. 


438 [aff 22 N.J.Eq. 606]; Brown v. 
Johnson, 134 P. 590, 43 Utah 1, 46 L. 
R.A.N.S. 1157, Ann.Cas.1916C 321. 


41. See statutory provisions. 


fa] Thus in Oregon, under Lord L. 
§ 6030, the taking of usurious interest 
works a forfeiture of the entire debt 
to the school fund of the county 
where suit is brought, whether the 


v. Hays, 39 Mo. 445. 
44. Chapman vy. State, 5 Or. 432. 


45. See statutory provisions; and 
cases infra this note. 


[a] In Idaho (1) under Rev. St. § 
1266, judgment is required to be en- 
tered against the borrower for ten 
per cent per annum on the entire 
principal borrowed in favor of the 
school fund. Sanford v. Kunz, 71 P. 
612, 9 Idaho 29. (2) This statute di- 
rects the kind of judgments to be en- 
tered in actions on usurious con- 
tracts, but does not prescribe any par- 
ticular action for such contracts. 
Portneuf Lodge No. 20, I. O. O. F. v. 
Western Loan, etc., Co., 59 P. 362, 6 
Idaho 673. (3) When it is ascertained 
by the court that an action has been 
brought on a usurious contract, it is 
the duty of the court to render judg- 
ment as directed by the_ statute. 
State v. Eves, 53 P. 543, 6 Idaho 144. 
(4) If the court fails to render judg- 
ment as directed by the statute, the 
proper procedure 6n behalf of the 
state is to move within six months 
after the adjournment of the term at 
which the judgment was entered, as 
provided by Rev. St. § 4229, for the 
modification of the erroneous judg- 
ment to make it conform to the pro- 
visions of Rev. St. § 1266, and if such 
motion is denied, the party aggrieved 
may appeal. State v. Eves, supra. 

[b] In Iowa (1) under a statute 
providing for a judgment against the 
borrower of ten per cent of the prin- 
cipal in favor of the school fund, it 
was held that the amount on which 
interest was to be computed was the 
difference between the whole sum 
loaned and the amounts paid thereon. 
Lombard v. Gregory, 47 N.W. 298, 81 


forfeiture provided by the statute, the 
court should not render judgment 
against the borrower in favor of the 
school fund. Seekel v. Norman, 43 
IN. W190, %8 Towa, 254-2-HWasley fv: 
Brand, 18 Iowa 182. (4) In an action 
by the payee against maker and sure- 
ty on a usurious note, the state is en- 
titled to judgment for the amount of 
interest forfeited against the surety 
as well as against the principal. Mc- 
Intosh v. Likens, 25 Iowa 555. (5) It 
has been said that, if a surety in such 
a case should be compelled to pay the 
amount forfeited to the state for the 
use of the school fund, he might have 
his action against the principal for 
reimbursement, or against a cosurety 
for contribution; and also that he 
would be entitled to be subrogated to 
the rights of the state; with respect 
to the judgment and any security be- 
longing to it. See McIntosh v. Likens, 
supra. (6) Where it is manifest from 
the record that the contract in suit is 
usurious, the parties cannot by settle- 
ment pendente lite deprive the state 
of the right to a judgment on behalf 
of the school fund. Reynolds v. Bab- 
cock, 14 N.W. 321, 60 Iowa 289. (7) 
In determining the amount forfeited 
to the state, it is competent for the 
court to hear evidence in addition to 
that introduced on the trial. Seekel 
v. Norman, 32 N.W. 334, 71 Iowa 264. 
(8) It has been held that the for- 
feiture upon a usurious contract is 
not a lien upon premises mortgaged 
to secure the debt tainted with usury; 
that a judgment for such forfeiture is 
a lien only from the time of its rendi- 


tion. Lewis v. Barmby, 14 Iowa 88. 
46. Sanford v. Kunz, 71 P. 612, 9 
Idaho 29. 
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-USURY 


VIII. CRIMINAL RESPONSIBILITY 


[§ 413] A. In General. Where 


exacted in violation of the criminal, as well as: the 
civil, law, the offender will be punished therefor by 
the state,** but a violation of the usury laws is not 
a criminal offense unless expressly made so by stat- 
The validity of statutes making the exaction 
of usury a criminal offense has been generally up- 
It is held that the enactment of legislation 
making the exaction of usury a eriminal offense is 
a valid exercise of the police power of the state,*° 


ute.#§ 


held.*#® 


[By Lorentz B. Kyourr] 


usury has been 


unconstitutional 


and is not unconstitutional class legislation,®! and 


that such statutes do not violate provisions of the 
federal or state constitutions guaranteeing freedom 
of contract,°? the right to own and possess proper- 
ty,°* equal protection of the laws,°* or due process 
of law;°° nor impair the obligation of contracts,°® 
or violate those provisions prohibiting the granting 


47. Robbins v. Blanc, (Fla.) 142 
So. 223. 

48. Wallace v. Fouche, 27 Miss. 
266; Perrine & Pixley v. Striker, 7 


Paige (N.Y.) 598; Montague v. Mc- 
Dowell, 99 Pa. 265; Stout v. Stern, 89 
Pa.Super. 479; Commonwealth v. Hill, 
46 Pa.Super. 505. 

49. Ala.—Youngblood y. Birming- 
hams Trust wetc., . Co. 112780." 5795, 95 
Ala, 521, 36 Am.S.R. 245, .20 L.R.A. 58. 


Colo.—Warner v. People, 208 P. 459, 
KES Cole 7559: 

Ga.—King v. State, 71 S.E. 1093, 136 
Ga. 709; King v. State, 72 S.E. 176, 9 
Ga.App. 714. 

Mass.—Com. v. Morris, 56 N.E. 896, 
176 Mass. 19. 

Mo.—Ex p. Berger, 90 S.W. 759, 193 
Mo. 16; 112 Am.S.R. 472, 3 L.R.A.N.S. 
5B0ue® 

N.H.—State v. Tappan, 15 N.H. 91. 

N.C.—State v. Davis, 73 S.E. 130, 
157 N.C. 648, 39 L.R.A.N.S. 136. 


S.C.—State v. Riddle, 158 S.H. 833, 
160 S.C. 477. 

Tenn.—State v. Fleming, 
72, 106 Tenn. 217. 


Wis.—State v. Cary, 105 N.W. 792, 
126 Wis. 135, 11 L.R.A.N.S. 174. 


Wyo.—State v. Sherman, 105 P. 299, 
18 Wyo. 169, 27 L.R.A.N.S. 898. 


[a] Statute is not unconstitutional 
on the ground that it denies equal 
protection of the laws because it 
makes a misdemeanor the taking of 
usury above two per-cent a month, 


61 S.W. 


while taking a smaller percentage 


above eight per cent per annum, the 
legal rate, is declared to be usurious 
but not criminal; nor it is repugnant 
to the constitutional provision guar- 
anteeing due process of law. Ex par- 
te Berger, 90 S.W. 759, 193 Mo. 16, 112 
Am.S.R. 472, 3 L.R.A.N.S. ‘530. 


{[b] Statute making any “person” 
willfully violating the usury laws 
guilty of a misdemeanor includes cor- 
porations, and is not unconstitutional 
as denying equal protection of the 
laws. State v. Riddle, 158 S.E. 833, 
160 S.C. 477. 


{c] In Tennessee the statute of 
1835, providing a fine for receiving 
usury (Shannon Code §§ 6732, 6733), 
was not repealed by the act of 1869— 
1870, known as the ‘Conventional In- 
terest Law,’ and the former statute 
was intended to apply to all cases of 


Mipence 


receiving usury, no matter what the 
amount taken might be. Provision 
that punishment of the offense shall 
be a fine in no case less than ten dol- 
lars, nor more than the amount of the 
usury received, means that receiving 
usury in a sum less than ten dollars 
is subject to a fine of ten dollars. 
StS vy. Fleming, 61 S.W. 72, 106 Tenn. 

te 

50, 'State we Cary, 3105 NW... 7:92; 
126 Wis. 135, 11 L.R.A.N.S. 174; State 
v. Sherman, 105 P. 299, 18 Wyo. 169, 
27 L.R.A.N.S. 898. 


51. Youngblood v. Birmingham 
Trust, ete.; €o:, 12°So..579, 95 Ala. 521, 
36 Am.S.R. 245, 20 L.R.A. 58; Ex par- 
te Berger, 90 S.W. 759, 193 Mo. 16; 
State v.) Davis,)\73 ‘S:Bi i300, 157° NiC. 
648, 39 L.R.A.N.S. 136; State v. Sher- 
man, 105 Pis299; 18 Wyo. .169,.27 E.R. 
A.N.S. 898. 


52: State v. Cary, 105. N/w. 792) 
126 Wis. 185, 11 L.R.A.N.S. 174. 


53. Warner v. People, 208 P. 459, 
71 Colo. 559; Kine ve State, 71 S-E. 
10938, 1386 Ga. 709. 


54. Colo.—Warner v. People, 208 
BP. 459,, 71 Colo, 559: 


Ga.—King v. State, 71 S.E. 1098, 136 
Ga. 709. 

Mo.—Ex parte Berger, 90 S.W. 759, 
193 Mo. 16. 

N.C.—State v. Davis, 73 S.E. 130, 
157 N.C. 648, 39 L.R.A.N.S. 136. 

S.C.--State v. Riddle, 158 S.E. 833, 
NGOS: CieaGie 


55. Warner v. People, 208 P. 459, 
TL Colo! 559;' King vi State, 71. S.B. 
1093, 136 Ga. 709; Ex parte Berger, 
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56. Warner y. People, 208 P. 459, 
71 Colo. 559. ' 
57. Ex parte Berger, 90 S.W. 759, 


193 Mo. 16. 


58. Ex parte Sohncke, 82 P. 956, 
£48 Cali s2620. 2) la Re AcdNese olor 


59. People vy. Shakun, 167 N.E. 187, 
251 N. Ye! 107; 64> A. LR.) 1066." See 
Haines v. Commercial Mortgage Co., 
254 Pes 956) 255-°PO 805; “200 Cale 60.9) 
53 A.L.R. 725 (refusing to apply the 
statute making usury a misdemeanor 
to question of repayment of principal 
of the loan). 

[a] Rule applied.—Printing press 
and equipment of a printing office are 
not “tools or implements of trade,’ 


of special privileges or immunities.*? 
which makes the loaning of money at interest in ex- 
cess of a prescribed rate a misdemeanor, and makes 
the same acts punishable by different degrees of 
punishment according as they may be-committed by 
officers or employees of corporations authorized by 
the statute, or by other persons or corporations, is 


Elements of offenses. 
ordinarily in actually receiving unlawful interest,®° 
and the mere contracting to: pay usurious interest 
will not furnish a basis for criminal prosecution’? 
unless a contrary provision is included in the stat- 
In order to sustain a criminal prosecution 


But a statute 


as not uniform in operation.®*® 


Statutes imposing eriminal responsibility for usury, 
being criminal statutes, must be strictly construed.°? 


The gist of the offense is 


the taking of security upon which 
for a uSurious loan is a misdemeanor. 
People v. Shakun, 167 N.E. 187, 251 N. 
Y. 107, 64 A.L.R. 1066. 


60. Hawaii.—Terr. y. Peterson, 23 
Hawali 476. 


Ind.—Livingston  v. 
Ins.; Col, 6 Blackf.. £33. 


N.Y.—Henry v. Salina Bank, 5 Hill 
523 [rev 1 Hill 555]. 


Philippine.—U. SS. v. 
Philippine 552. : 


S.D.—State v. Security Bank, 51 N. 
W.. 337, 2 S.D. 538. 


Tenn.—Murphy v. 


Indianapolis 


Chua, 39 


State, 3 Head 


248. See Exchange and Deposit Bank 
v. Swepson, 1 Lea 355 (recognizing 
rule). : 

[a] Contract made in another 


state.—Even though the parties, in 
order to evade the law, went into an- 
other state and there made the usuri- 
ous contract, the subsequent receipt 
of usurious interest in Tennessee was 
held a criminal offense against the 
laws of that state. Murphy y. State, 
3 Head (Tenn.) 249. 


{b] Under New York Banking Law 
(Ll, [1909] e 10 [Consol. Laws 1909, 
ce 2]) § 314, prohibiting the charging 
of more than legal interest on a loan 
of less than two hundred dollars or 
on a loan where any security is taken, 
ete., the giving of security is not a 
necessary element of the crime where 
the loan is for less than two hundred 
dollars. People v. Schultz, 134 N.Y. 
S. 298, 149 App.Div. 844 [appeal] den 
134 N.Y.S. 1141, 149 App.Div. 956, 
dism den 98 N.E. 1111, 205 N.Y. 587, 
and aff 99 N.E. 1114, 206 N.Y. 627]. 


61. People v. Campbell, 291 P. 161, 
110 Cal.App. 783; Terr. v. Peterson, 
23 Hawali 476; Livingston v. In- 
dianapolis Ins. Co., 6 Blackf. (Ind.) 
133; Exchange and Deposit Bank v. 
Swepson, 1 Lea (Tenn.) 355; Murphy 
v. State, 3 Head (Tenn.) 248. 


62. See statutory provisions. And 
see People v. Young, 101 N.B. 451, 207 
N.Y. 522; Sumner v. People, 29 N. 
Y. 337 (both construing statute). 


[a] Crime defined by New York 
Banking Law may be committed in 
several ways: First, by charging 
usury; second, by receiving usury; 
and third, by both charging and re- 
ceiving usury. People v. Young, 101 
N.E. 451, 207 N.Y. 522. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 413-414] 


for charging or receiving usury, the usury must have 
been charged or received as a condition of the loan.®* 
The taking of usurious interest at any time after a 
loan is made, in consideration of an extension of 
time, constitutes the offense of usury;°* and it is 
held that the offense is complete if more than the 
legal interest be paid, whether the principal, debt 
be ever repaid or not.°® Where accused has made 
use of a subterfuge to evade the usury law, the 
court will look at the true nature of the transaction 
to determine whether aceused is criminally liable 
under the statute.°® 


Single or repeated transactions; business of money 
lending. 
loan made at a usurious rate of interest may be 
sufficient ground for criminal prosecution,®’ and 
accused need not be engaged in the business of mon- 
ey lending to be convicted.°8 Under others, however, 
it has been held that accused must have been habitu- 
ally engaged in lending money at usurious interest 
to be found guilty.°® Habitual violations of the 
usury laws have been punished under criminal stat- 
utes prohibiting the keeping of a disorderly house.*° 


Liability of agent or attorney. It has been held 
under some statutes that one who receives usury 
as agent or attorney for another is lable as a prin- 
cipal offender.** 
in usurious 


63. See People v. Young, supra. 


USURY 


Under some statutes it is held that a single © 


transactions. 


[66 C.J.] 375 

Exaction of usury by corporation. In the case of 
a violation of a criminal usury statute by a corpora- 
tion, allegations in the indictment showing that an 
agent of the corporation violated the provisions of 
the statute are sufficient to show a violation of the 
statute by the corporation,*? but the mere fact that a 
person is the agent of a corporation which has ex- 
aeted usury will not make such person criminally 
liable therefor.** 


Intent. Under some statutes a corrupt or usuri- 
ous intent is held, to be a necessary element of the 
offense,74 while under others such an intent need not 
be shown."® 


Avoidance of criminal responsibility. Statutory 
provisions for the avoidance of civil liability for the 
exaction of usury?® have been held not to operate 
to allow one taking usurious interest to escape crim- 
inal responsibility therefor.*7 It has been said that 
an indictment for taking usury may be avoided by 


showing that a civil action has been brought to re- 
cover the penalty provided by statute.7% 


[§ 414] B. Procedure—1. Indictment or Informa- 
tion. Since the crime of usury is wholly statutory,’? 
it must be charged in the indictment or informa- 
tion strictly in accordance with the terms of the 
statute.s° If any element of the offense as defined 


73. People v. Campbell, 291 P. 161, 
TLOLCaAlL App mass: 


RES s-V. 


And see case infra this note. 


[a] Effect of borrower’s default.— 
A borrower cannot, by his own de- 
fault shortening the period of time 
for which the loan is to run, make a 
contract for the payment of interest 
eriminally usurious which was not 
originally so. Benson v. First Trust 
& Savings Bank, (Fla.) 134 So. 493 
[mod 142 So. 887, adhered to 145 So. 
182]. 

64. State v. Haney, 108 S.W. 1080, 
130 Mo.App. 95. 


65. .Gom. v.. Frost, 5, Mass..535 
State v. Davis, 73 S.E. 130, 157 N.C. 
649.39. IR. AUNLS. 1365 Lloyd vy. Wil- 
liams, W. Bl. 792, 96 Reprint 465, 3 
Wils.C.P. 250, 95 Reprint 1039. But 
see Terr. v. Peterson, 23 Hawaii 476 
(where it was said that, in the ab- 
sence of directions from the debtor 
as to how a certain payment should 
be applied, the law will, in view of 
the presumption of innocence, apply 
it to principal, and not as a payment 
of usurious interest). 


66. People v. J. M. Adams & Co., 
295 P. 511, 112 Cal.App. 769; People v. 
Silverberg, 160 N.Y.S. 727, 33 N.Y.Cr. 
46 [aff 155 N.Y.S. 1132, 171 App.Div. 
914]; Murphy v. State, 3 Head (Tenn.) 
248. 

[a] In Canada, under Money 
Lenders’ Act (1) the person accused 
of exacting usury will be found guil- 
ty when it appears from the true na- 
ture of the transaction that it was 
a colorable one within the terms of 
the statute (Rex v. Dubé, 18 Ont.L. 
367, 14 Ont.W.R. 45; Rex v. Smith & 
Luther, 16 Ont.W.R. 542, 1 Ont.W.N. 
956, 17 Can.Cr.Cas. 445, 46 Can. .J3: 
498), (2) and the fact that the per- 
son accused did not actually loan the 
money, but was in the employ of the 
actual lender, and had no share in the 
excessive interest charged, will not 
relieve accused of liability under the 
statute (Rex v. Smith & Luther, su- 
pra). (3) An employee or agent of 


‘one exacting usury may be convicted 


of criminal usury if he carries on the 
business of money lending for his em- 
ployer or principal, and aids and abets 


Glynn, 19 Man. 63, 15 Can.Cr.Cas. 243; 
Rex v. Lalonde, 18 Que.K.B. 267, 15 
Can.Cr:Cas. 72; Rex v. Kehr, 17 Ont. 
WER ye staen Onts wens, PSs rereexs lve 
Smith & Luther, supra. 

67. People v. Quider, 137 N.W. 546, 
172 Mich. 280. 

68. People v. Quider, supra. 

69. Rex v7 Clege,) 1s Man. 95e 14 
Can.Cr.Cas. 217, 8 West.L.R. 572. 

fa] Under Canadian Money Lend- 
ers’ Act (1) a money lender is one 
who habitually lends money at high- 
er than the legal rate of interest. 
Rex v. Clegg, 18 Man.L.R, 9, 14 Can. 
Gr.Cas.. 217,.3 )West.1AR. 572. (2) 
And where the statute requires evi- 
dence that accused has made a prac- 
tice of lending money at higher 
than the legal rate of interest, the 
conviction will be quashed in the ab- 
sence of such evidence. Rex v. Clegg, 
supra. 

70. Criminal prosecution for usury 
under statute making keeping of dis- 
orderly house a misdemeanor see Dis- 
orderly Houses § 15. 


71. Fla.—Owens v. State, 
125, 63 Fla. 26, 34. 

Hawaii.—Terr. v. Peterson, 23 Ha- 
waii 476. 

N.Y.—People v. Schultz, 134 N.Y.S. 
293, 149 App.Div. 844 [appeal den 134 
N.Y.S. 1141, 149 App.Div. 956, dism 
den 98 N.E. 1111, 205 N.Y. 587, and 
aff 99 N.E. 1114, 206 N.Y. 627]; People 
v. City Prison, 89 N.Y.S. 322 [aff 83 
N.Y.S. 1113, 86 App.Div. 626, 83 N.Y.S. 
1115, 86 App.Div. 626, and aff 68 N.H. 
P20; WG Never 6 0 als 

Va.— Wells v. Garland, 2 Va.Cas. 
(4.Va.) 471. 

Man.—Rex v. Glynn, 19 Man. 63, 15 
Can.Cr.Cas. 248. 

Ont.—Rex v. Kehr, 17 Ont.W.R. 213, 
2 Ont.W.N. 133; Rex v. Smith & Lu- 
ther, 16 Ont.W.R. 542, 1 Ont.W.N. 956, 
17 Can.Cr.Cas. 445, 46 Can.L.J. 498. 

Que.—Rex vy. Lalonde, 18 Que.K.B. 
267, 15 Can.Cr.Cas. 72. 

72. State v. Wickenhoefer, 
273, 22 Del. 120. 


58 So. 


64 A. 


74, ) Block. v...State,. 14 . Ind. 425; 
Brown v. Robinson, 120 N.E. 694, 224 
N.Y. 301; U. S. v. Chua, 39 Philippine 
52.) 558. 

“Tf from a construction of the 
whole transaction it becomes apparent 
that there exists a corrupt intent to 
violate the Usury Law, the courts 
should and will permit no scheme, 
however ingenious, to becloud the 
crime of usury.” U.S. v. Chua, supra. 

75. Terr. v. Peterson, 23 Hawaii 
476; State v. Haney, 108 S.W. 1080, 
130 Mo.App. 95. 

76. See statutory provisions. 


77. People v. Young, 101 N.E. 451, 
207 .NoY. 522. 

fa] Illustrations.—(1) The provi- 
sion of Gen. Bus. L. § 376 (Consol. L. 
[1909] ec 25), that a restitution of 
usury shall acquit and discharge the 
person repaying it from any further 
forfeiture, penalty, or punishment, 
has been held not to be available as a 
defense to a criminal prosecution for 
charging and receiving usurious in- 
terest. People v. Young, 101 N.E. 451, 
207 N.Y. 522. (2) An unincorporated 
association engaged in the business 
of loaning money is not a private 
banker within the immunity afforded 
to every “bank and private and in- 
dividual banker’ by Banking L. 
(1909) § 74, nor is it a banker in any 
sense, and such statute cannot be set 
up as a defense to a criminal prose- 


cution for usury. People v. Young, 
supra. \ 
78. See State v. Tappan, 15 N.H. 


91 (so saying). 


79. See supra § 413. 
so. State v. O’Brien, 107 A. 520, 93 
Conn. 643; People v. Quider, 137 N.W. 


546,172 Mich. 280; People v. Hubbard, 
31 INay.Su. £14,110) Mise? 11045, OnINiWa@ue 
413, 63 N.Y.S. 399. See King v. State, 
72 S.E. 176, 9 Ga.App. 714; State v. 
Haney, 108 S.W. 1080, 180 Mo.App. 94% 
(both recognizing rule). 

{a] Where offense prohibited by 
statute is loaning money, and not 
guaranteeing a loan made by some 


376 [66 C.J.] 


by the statute is omitted from the allegation of the 
‘ndictment or information, such indictment or in- 
formation is bad.* | However, the description of the 
offense in the language of the statute is ordinarily 
sufficient.£? So the indictment must charge a cor- 
rupt or usurious intent if necessary to constitute the 
offense under the statute,®* but if such intent is not 
a necessary element of the crime, it need not be al- 
leged.S+ The transaction alleged to be usurious must 
be set forth with certainty and particularity.*° Thus 
an indictment that fails to state where the alleged 
usurious note was made is fatally defective.*° The 
indictment must state the time when the act made 
punishable by the statute was committed, with suffi- 
cient definiteness not to mislead defendant.** 


Variance. A material variance between the of- 
fense as charged in the indictment and as proved by 
the evidence is fatal.** Where it is the taking of 
usurious interest that is indictable, and not the con- 
tracting to take it,°® a variance between the contract 
set out in the indictment and that proved is not ma- 
terial.®° 


_USURY 


; Pe 
: ae 


[§§ 414-416 


that interest in excess of the legal rate was taken, 
a variance between the period of the loan as alleged 
and that proved is not material.°? 


[§ 415] 2. Evidence. The evidence offered in or- 
der to sustain a conviction must prove the case 
charged in the indictment or information in every 
essential detail,?? and the burden is on the state to 
prove with clearness and certainty all the facts nee- 
essary to bring the case within the terms of the 
usury statute.®* Evidence showing fully the trans- 
actions between the parties, as alleged in the indict- 
ment, is admissible,®* but evidence tending to prove 
a different transaction from that charged in the 
indictment should be rejected.°® Parol evidenee is 
admissible to show that a written document, though 
legal in form, was in fact a device to cover usury.°® 


[§ 416] 3. Questions for Jury. The question of 
defendant’s guilt, so far as every material fact is 
concerned, must be determined by the jury.°* Where 
intent to violate the usury statute is a necessary ele- 
ment of the offense, whether such intent existed is 
a question of fact for the jury.®§ 


¢ 


one else, an information charging ac- 
cused with having “guaranteed” a 
Joan made to a third person sets forth 
no statutory offense, and is not only 
demurrable, but also open to motion 
in arrest of judgment. State v. 
O’Brien, 107 A. 520. 93 Conn. 643. 

81. People v. Hubbard, 31 N.Y.S. 
114, 10 Mise. 104, 9 N.Y.Cr. 413. 

g2. Terr. v. Peterson, 23 Hawaii 
476; Marble v. State, 13 Ind. 362; 
State v. Haney, 108 S.W. 1080, 130 
Mo.App. 95; State v. Tappan, 15 N. 
H. 91. See State vy. Wickenhoefer, 64 
A. 273, 22 Del. 120; State v. Deputy, 
5 Black. (Ind.) 91; Com. v. Morris, 
56 N.E. 896, 176 Mass. 19; State v. 
Clark Security Bank, 51 N.W. 337, 2 
S.D. 538; State v. Mitchell, 2 Coldw. 
(Tenn.) 222 (in all of which cases 
allegations of indictments were held 
to be sufficient). 

[a] Allegation in information that 
defendant received usurious interest 
at a rate greater than two per cent 
per month “upon a sum of money, to- 
wit. . .,’ following the language 
of the statute, was sufficient without 
alleging in the information that the 
usurious interest was received pur- 
suant to an agreement. Such allega- 
tion was not a conclusion but a state- 
ment of fact, and was not ground for 
a demurrer or a motion to quash. 
Terr. v. Peterson, 23 Hawaii, 476, 483. 


[b] Failure to allege exact rate of 
interest received is not ground for de- 
murrer where it is alleged that the 
amount received was in excess of the 
legal rate. Terr. v. Peterson, 23 Ha- 
waii 476. 

[ec] What corrupt agreement was 
made at time of loan need not be al- 
leged. State v. Tappan, 15 N.H./91. 


Also, where it is clearly alleged and proved 


83. Block v. State, 14 Ind. 425; Mar- 
ble v. State, 13 Ind. 362; Crawford v. 
State, 2 Ind. 112. 

[a] Corrupt intent is sufficiently 
alieged by use of the words: (1) “Un- 
lawfully” (Marble v. State, 13 Ind. 
362), or (2) “usuriously” (Crawford 
Ver State, 2nd. ali2), 1¢3) and» the 
word ‘“usuriously” expresses’ the 
criminal intent as clearly as would 
the word “corruptly,” which was, used 
in a statute providing a punishment 
AiR teahe 2h (Crawford v. State, 2 Ind. 
1 5 


&4 State v. Haney, 108 S.W. 1080, 
130 Mo.App. 95. 

85. Merriman v. State, 6 Blackf. 
(Ind.) 449; People v. Hubbard, 31 N. 
Y.S. 114, 10 Misc. 104, 9, N.Y¥.Cr. 413. 

g6. State v. Williams, 4 Ind. 234, 
58 ‘Am.D. 627. 

87. People v. Young, 101 N.E. 451, 
207 N.Y. 522. 


88. Groves v. State, 6 Blackf. 
(Ind.) 489. 
[a] In Tennessee (1) in an early 


ease, where an indictment charged 
defendant with usuriously receiving 
and reserving four dollars for the 
loan and forbearance of twenty dol- 
lars for sixty days, and the proof was 
that he received “United States bank 
notes,” the variance was held to be 
fatal. McAuly v. State, 7 Yerg. 526. 
(2) But in a later case under similar 
facts it was held that there was no 
variance, Since bank notes were popu- 
larly regarded as money. The earlier 
case was not mentioned. Graham y. 
State, 5 Humphr. 40. 


89. Gillespie v. State, 
(Tenn.) 164. 


90. Gillespie v. 


6 Humphr. 


State, supra. 


91. “State. v. Clark wecurtys Bank, 
SLOIN We Solna DSS 


[a] Tlustration.—Wwhere an indict- 
ment charged the receipt of illegal 
interest on a certain sum from the 
“22d day of April, 1889, to the 1st day 
of October, 1889,’ while the evidence 
proved that the illegal interest was 
paid for the use of such money from 
the 23nd day of April, 1889, the date 
borne by the note evidencing the debt, 
to the 22nd day of October, 1889, the 
date of payment, the variance was 
held to be immaterial, since the 
gravamen of the offense is receiving 
interest in excess of the legal rate, 
and the direct tendency of the note 
was to show that fact; for the 
amount named in the indictment, and 
alleged to have been received as in- 
terest, would be in excess of the legal 
rate, upon the basis of the principal 
of the note, and the dates of its mak- 
ing and of its payment. State v. Clark 
Security Bank, 51 N.W. 337, 339, 2 S. 
Dy. -53:8. 

92. Swinney v. State, 14 Ind. 315; 
a v. Morris, 56 N.H. 896, 176 Mass. 

93. State v. 
Conn. 643. 
Philippine 502 (recognizing 


O’Brien, 107 A. 520, 93 
See People v. Hodges, 46 
rule). 


as Terr. V.. Peterson, (23) Prawas 
476. 

95. Merriman v. State, 6 Blackf. 
(Ind.) 449. 

96. U. S. v. Chua, 39 Philippine 
552. 

aan Terr. v. Peterson, 23 Hawaii 
476. 

98. People v. Young, 138 N.Y.S. 50, 


1538 App.Div. 567, 28 N.Y.Cr. 444 [aff 
LOL N.Y 4515°207  NoYer 522). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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*USUS. In Latin, literally a using, use;! hence 
application, benefit, employment, service, or utility ;? 
In Roman law, a 
The word is used 
in various Latin phrases,® and maxims.® 


USUS EST DOMINIUM FIDUCIARIUM.’ 


USUS ET STATUS SIVE POSSESSIO POTIUS 
DIFFERUNT SECUNDUM RATIONEM FORI, 
QUAM SECUNDUM RATIONEM REI.* 


USUS FIT EX ITERATIS ACTIBUS.° 


also custom, practice, or usage.* 
precarious enjoyment of land.4 


USUS NORMA LOQUENDI.*° 


1. Anderson L. D. 

{a] “From ‘utere, uti’; to use, ap- 
ply.” Anderson L. D. 
‘use ante. 
“Using” see Use § 10. 
2. Anderson L., D. 
“Application” 4 C.J. p 1399. 
“Benefit” 7 C.J. p 1135. 
“Employment” 20 C.J. p 1245. 
“Service” 57 C.J. p 275. 
“Utility” post. 
3. Anderson L. D. 
‘pag een see Customs and Usages 


“Practice” 49 C.J. p 1311. 
“Usage” ante. See Customs and 
Usages § 2. 

4 Black L. D. 


{a]_ “Corresponding with the right 
of ‘habitatio’ of houses, being closely 
analogous to the tenancy at sufferance 
& oe will of English law.” Black 


5. See infra this note. 


[a] Ancipitis usus.—‘“Of a double 
use; having two or more uses.” An- 
derson L. D. 


{b] Usu rem capere.—‘To hold 
any estate by custom: a title by oc- 
cupancy.” Tayler L. Gloss. 

[ce] Usus bellici.—“In internation- 
al law, warlike uses or objects. It is 
the ‘usus bellici’ which determines 
an article to be contraband.” Black 
L. D. [cit 1 Kent Comm. p 141]. See 
also War [40 Cyc 356-361]. 

{d] Usus fructibus.—‘ ‘Use by the 
profits’: the profits or use of the land 
or money.” Tayler L. Gloss. See also 
Usufruct ante. 


[e] Usus fructus.—‘‘Use of the 
fruit: enjoyment of the income or 
profit of property; usufruct.” An- 


derson L. D. “Usufruct” ante. 

[f] Usus loquendi. — “Usage of 
speaking” (1) In construing the 
phrase “without due process of law” 
in the constitution, the court said: 
“We are to construe this phrase in the 
Fourteenth Amendment by the ‘usus 
loquendi’ of the Constitution itself.” 
Hurtado v. California, 110 U.S. 516, 
534, 28 L.Ed. 232. (2) In construing 
a Federal statute authorizing troop 
movement over railroads under stat- 
ed conditions, the court said: ‘On this 
question the ‘usus loquendi’ is a far 
more valuable aid than the inquiry 
what might be desirable.” Lake Su- 
perior & M. R._R. Co. v. U. S., 93 U.S. 
442, 455, 23 L.Ed. 965. 

6. See maxims post notes 7-10. 

7 A maxim meaning “A use is a 
fiduciary ownership.” Peloubet Leg. 
Max. [cit Bouvier L. D.]. 

8 A maxim meaning ‘The use and 
the estate, or possession, differ more 
in the reason of the law, than in the 
nature of the thing itself.’’ Burrill L. 


USUS—UTENSIL 


UT or UTI.1! 


UTENSIL." 


[66 C.J.] 377 


A Latin particle,!? occurring in 


various Latin phrases,!? and maxims.14 
UTATUR NEMO DUOBUS OFFICIIS.1° 


A word, which is derived from the 
Latin verb “utor,”!* and signifies that which is 
used ;'* an umplement!® for use;?° an instrument;?1 
an instrument or implement;?2 an instrument or 
vessel;** especially, or particularly, an implement, 
instrument or vessel used in a kitchen or in domes- 
tic and farming use or business;?4 and now more 


especially an instrument or vessel in common use in 


D. [cit Bacon Read. St. Uses]. 

9. A maxim meaning ‘Repeated 
acts constitute usage.’”’ Peloubet Leg. 
Max. [cit Trayner Leg. Max. 600]. 


10. A maxim meaning “Usage is 
the rule for speaking.” Anderson 
1 Bee BY 

[a] Other translations. — ‘Usage 
regulates speech.” “Usage interprets 
language, spoken or written.” An- 
derson L. D. 

[b] Another form of the maxim.— 
SUSUS sa Ae ees UL aL USHmmeten norma: 
loquendi.” Anderson L. D. [quot 
Horace Ars Petica 71-72]; Sage v. 


Wilcox, 6 Conn. 81, 91 (“It is usage 
that teaches men how to speak and 
how to be understood”). 


[c] Paraphrased. — 
generally to be understood in their 
usual, most known signification; not 
so much regarding the propriety of 
grammar as general and popular use.” 
Anderson L. D. [cit 1 Blackstone 
Comm. p 59; Hurtado v. California, 
110 U.S. 516, 534,28 L.wd. 232; ‘ake 
Superior7& Mean Retika Con ve Usisn1 98 
U.S. 442, 455, 23 L.Ed. 965; 
Wilcox, 6 Conn. 81, 91; Dole v. New 
England Mut. Marine Ins. Co., 6 Allen 
(Mass.) 373, 386 (where the language 
is ‘jus et norma loquendi”’); Vander- 
lip v. Roe, 23 Pa. 82, 84 (where in an 
action for slander the court said: 


“Words are 


“Low  slanderers have a “‘norma 
loquendi’ that is peculiar to the 
class”) 1. 


11. Utias verb see Utor post. 

12. Burrill L. D. 

[a] “In old English law, that, a 
particle, particularly appropriated to 
express a ‘modus,’ or qualification as 
‘si’ was used to express a condition.” 
Burrill L. D. [cit Bracton fol 18b; 
Coke Litt. p 204a}. 

13. See infra this note. 


[a] Ut audivi—‘“As I heard.” 
Burrill L. D. [cit Bunb. 165; Dyer 
30b; Freeman 5, 19]. 

[b] Ut credo.—‘As I _ believe.” 


Burrill L. D. [cit Dyer 76b]. 


[c] Utcurrere solebat.—See 4 C. J. 
p 1474 text and note 6. 

[d] Ut de feodo. — ‘As of fee.” 
Burrill L. D. [cit Bracton fol 263; 
Fleta lib 5 c 5 § 25]. 

[e] Ut hospites. — “As guests.” 
Burrill. iy.» [eit iGauld) v, Johnson, 
1 Salk. 25, pt 10, 91 Reprint 24 (inn- 
keeper’s action of assumpsit) ]. 


[f] Uti possidetis.—‘“As you pos- 


Sess-42 Burrill 

[g] Uti rogas. — “Ag you ask.” 
Burrill L. D. [cit Adam Rom. Ant. 
98, 100]. 

[h] Ut supra.—‘As above; as see 
foregoing.” Anderson lL. D. 


14. See maxims post. ; 
15. A maxim meaning “No one 
man should be expected or allowed to 
fill two offices.” Morgan Leg. Max, 


[cit 4 Coke Inst. p 100]. 

16. See Exemptions §§ 78-87 (as 
exempt from execution). See also 
Implement 31 C.J. p 256; Instrument 
32) C.J 944: “Tool 62.CiJ.. pil0sis 


17. Webster D. [quot Elliott v. 
Posten, 57 N.C. 433, 435]. 


“Utor” post. 


18. Webster D. [quot In re Mc- 
Manus, 25 P. 413, 87 Cal. 292, 294, 22 
Am.S.R. 250, 10 L.R.A. 567; Elliott v. 
Posten, 57 N.C. 433, 435]. 

19. Webster D. [quot In re Mc- 
Manus, 25 P. 418, 87 Cal. 292, 294, 22 
Am.S.R. 250, 10°L.R.A. 567]. 


“Implement” 31 C.J. p 256. 


20. Murphy v. Continental Ins. Co., 
157 N.W. 855, 178 Iowa 375, 383, L.R. 
A.1917B 934. 


21. Webster D. [quot In re Mc- 
Manus, 25 P. 413, 87 Cal. 292, 294, 22 
Am.S.R. 250, 10 L.R.A. 567; Elliott v. 
Posten, 57 N.C. 433, 435]. 

“Instrument” 32 C.J. p 944. 


22. Century D. [quot Murphy v. 
Continental Ins. Co., 157 N.W. 855, 
178 Iowa 375, 380, L.R.A.1917B 934]. 

23. Webster D. [quot Murphy v. 
Continental Ins. Co., 157 N.W. 855, 
178 Iowa 375, 380, L.R.A.1917B 934]. 


“Vessel” [40 Cyc 196]. 


24. Standard D. [quot Laporte v. 
Libby, 38 So. 457, 114 La. 570, 572 
(quot Murphy v. Continental Ins. COS 
LOL NEWio5800,0 CUS LOWa Ope Sears 
A.1917B 934)]; Webster D. [quot In re 
McManus, 25 P. 413, 87 Cal. 292, 294, 
22 Am.S.R. 250, 10 L.R.A. 567; Elliott 
v. Posten, 57 N.C. 433, 435]. 


{a] Similar definition.—“An _ in- 
strument or vessel, especially one 
used in the kitchen or in a dairy.” 
Webster D.- [quot Murphy v. Con- 
tinental Ins. Co., 157 N.W. 855, 178 
Iowa 375, 380, L.R.A.1917B 934]. 


[b] ‘The term will embrace every- 
thing that is necessary for household 
purposes or applicable to the trade or 
mystery to which the term has refer- 
ence.” 1 Roper Legacies 211 [quot 
Elliott v. Posten, 57 N.C. 433, 435 
(quot Murphy v. Continental Ins. Cos 
157 N.W. 855, 178 Lowa 375, 380, L.R.A. 
1917B 934 [omitting ‘or mystery’’])]. 
To same effect Lahn & Co. v. Carr, 45 
Sos 7077, 120 Liar "797,802: 


[c] “A combined harvester was 
held to be a utensil.’”’ Murphy v. Con- 
tinental Ins. Co., 157 N.W. 855, 178 
Towa 375, 381, L.R.A.1917B 934 [cit 
In re Estate of Klemp, 50 P. 1062, 119 
Cal. 41, 42, 68 Am.S.R. 69, 39 L.R.A. 
340]. 

[d] Thresher may be considered a 
utensil. Murphy v. Continental Ins. 
Co., 157 N.W. 855, 178 Iowa 375, 381, 
L.R.A.1917B, 934 [cit Spence v. Smith, 
53 P. 6538, 121 Cal. 586, 539, 66 Am. 
Srke 62M: 


fe] Wagon may be considered a 
utensil. Elliott v. Posten, 57 N.C. 433, 
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the kitchen, dairy, or the like, as distinguished from 
“acricultural implements,” and ‘mechanical tools. 


Phrases: “Farming utensil,’’?° 


sils,”?7 “farming utensils or implements,”?® “farm- 
ing utensils or implements of husbandry,’?® “seed, 
““atensils 


labor, utensils, or implements,’*° 


435. 

{[f] Windmill and a scale used on 
a farm held to be “utensils” covered 
by policy of fire insurance. Murphy 


v. Continental Ins. Co., 157 N.W. 855, 
md Iowa 375, 382, 383, L.R.A.1917B 


[g¢] In Louisiana, ‘As used in Civ. 
Code, art. 3259, ‘utensils’ is a transla- 
tion of ‘utensiles’ used in article 2102 
of the Code Napoleon. This word, in 


France, has been held to include a 
‘machine a battre,’ or threshing ma- 
chine.’? Laporte v. Libby, 38 So. 457, 
114 La. 570, 573 [quot ‘Murphy v. 


Continental Ins. Co., 157 N.W. 855, 178 
Iowa 375, 381, L.R.A.1917B 934 (both 
cit 4 Fuzier Herman Code Civ. 873) ]. 

{h] “Agricultural instruments” 
synonymous.—‘In French jurisprud- 
ence the word is used as synonymous 
with ‘agricultural instruments,’ what- 
ever may be their nature.’’ Laporte v. 
Libby, 38 So. 457, 114 La. 570, 573 

' [quot Murphy v. Continental Ins. Co., 
157 N.W. 855, 178 Iowa 375, 381, L.R. 
A. 1917B 934 (both cit Baudry La- 
eantinerie Droit Civil Des Priviléges 
p 445, No. 472)1]. 

“Agricultural” 2 C.J. p 982. 

“Domestic” 19 C.J. p 387. 

“Parming” 25 C.J. p 674. 

“Kitchen” 35 C.J. p 915. 

25. Century D. [quot Murphy v. 
Continental Ins. Co., 157 N.W. 855, 
178 Iowa 375, 380, L.R.A.1917B 934]; 
In re ‘McManus, 25 P. 413, 87 Cal. 292, 
294, 22 Am.S.R. 250, 10 L.R.A. 567. 

“Mechanical” 40 C.J. p 21. 

ATool?: 62, C.J. Dy L08t. 

26. In re Estate of Klemp, 50 P. 
1062, 119 Cal. 41, 42, 68 Am.S.R. 69, 
SOLE RAL 3402) Phoenix) Ins: i©o. vv. 
Stewart, 53 Ill.App. 273, 275; Murphy 
v. Continental Ins. Co., 157 N.W. 855, 
178 Iowa 375, 381, L.R.A.1917B 934; 
Lahn & Co. v. Carr, 45 So. 707, 120 La. 
797, 803. 

[a] “Combined harvester” includ- 
ed.—In re Estate of Klemp, 50 P. 1062, 
LEC als 41/42. 63" Am'S:R: 6951391. 
A. 340. 

{[b] “Steam engine” included.—“A 
steam engine used in connection with 
a pump for irrigation, with a thresher, 
and with machinery for cultivating a 
crop of rice, and not shown to have 
been used for any other purpose 

. is a ‘farming utensil’ within 
[La.] Civ. Code, art. 3259, on which 
the privilege of the vendor is superior 
to that of the lessor of the land.” 
Murphy v. Continental Ins. Co., 157 N. 
W. 855, 178 Iowa 375, 381, L.R.A.1917B 
934 [eit Lahn & Co. v. Carr, 45 So. 
707, 120 La. 797, 803]. 


[ec] Not limited to such as are 
generally used on ordinary farm.— 
“We are not inclined to hold 4 
that the term ‘farming utensils’ ‘in- 
cludes only such utensils as are gen- 
erally used upon an ordinary farm. 
If the utensil is used in carrying on 
a particular kind of farm, as for in- 
stance a hay farm, it would be a 
farming utensil. Nor is it necessary 
to be in general use.’ Phecenix Ins. 
Co. v. Stewart, 53 Ill.App. 278, 275. 


27. Spence v. Smith, 53 P. 653, 121 
Cal. 536, 588, 66 Am.S.R. 62; ah aes 
inss Co. Vi Stewart, 53) Dil. ‘App. 278 


UTENSIL—UTERQUE 


fit for use in . 
25 


“farming uten- 


275; Murphy v. Continental Ins. Co., 
157 N.W. 855, 178 Iowa 375, 381, L.R. 
A.1917B 934; Lahn & Co. v. Carr, 45 
So. 707: 120; Lia.-797, 802; Laporte’ v. 
Libby, 38 So. 457, 114 La. 570, 573; 
Elliott v. Posten, 57 N.C. 433, 435; 
Royston v. CN Ne ae 59 S.W. 
W210, a0, Oe) TRA. 

[al Meaning of eee ee 
ing the phrase in an insurance policy 
the court said: “By ‘farming utensils’ 
were intended any instrumentalities 
within the meaning of the word ‘uten- 
sils’ made use of on a farm.” Murphy 
v. Continental Ins. Co., 157 N.W. 855, 
178 Iowa 875, 382, L.R.A.1917B 934 


(holding a windmill and a scale in- 


cluded). 


[b] Blacksmith’s tools, buggy and 
hack used on farm held included.— 
Construing bill of sale whereby ven- 
dor sold to his nephew for stated con- 
sideration, “all my stock and farming 
implements, and my farming 
utensils [specifying some of them], 
the court, in rejecting contention of 
the administrator of the vendor’s 
widow that a hack, buggy, and a set 
of blacksmith’s tools all used on the 
farm, did not pass by the terms of the 
instrument, said: “It requires no 
straining of terms to hold that the 
blacksmith’s tools used in operating 
the farm passed under the instru- 
ment.” Royston v. McCully, (Tenn.) 
SISOW. we izowe 3 0, Hoa unk ALe 8019) = [Gite 
Murphy v. Continental Ins. Co., 157 N. 


W. 855, 178 Iowa 375, 381, LRA. 
1917B 934]. 
[ec] “Hay press” included. — In 


construing a policy of insurance, the 
court said: ‘“‘The hay press is includ- 
ed within the term ‘farming uten- 
sils.’’’ ~-Phcenix Ins. Co. v. Stewart, 
53 IllLApp.. 273, (275 [cit Murphy v. 
Continental Ins. Co., 157 N.W. 855, 178 
Iowa 375, 381, L.R.A.1917B 934]. 


[dad] “Steam thresher’” included.— 
“A steam thresher [for harvesting a 
rice crop] is clearly within the term 
‘farming utensils’ as used in Civ. Code, 
art. 3259, [making the vendor’s privi- 
lege superior to the privilege of the 


lessor for rent].’’ Laporte v. Libby, 
88 So. 457, 114 La. 570, 573 [quot 
Murphy v. Continental Ins. Co., 157 
N.W.. 855, 178 Towa, 375,, 381, LRA. 
1917B 934; Lahn & Co. v. Carr, 45 So. 
707, 120 La. 797, 802). 

fe] ‘**‘Wagon” included.—Constru- 


ing a bequest, the court said: ‘We 
think the wagon was bequeathed to 
the widow under the general descrip- 


tion of all the testator’s ‘farming 
utensils.’”’ Elliott v. Posten, 57 N.C. 
433, 435. 


“Farming tools and utensils’ see 
25 C.J. p 674 text and notes 90-93. 


28. Laporte v. Libby, 38 So. 457, 
114 La. 570, 573 [quot Murphy v. 
Continental Ins. Co., Lot NW. 855, 178 


Iowa 375, 381, L.R.A.1917B 934 (both 
cit Estate of Klemp, 50 P. 1062, 119 
Cal. 41, 42, 68 Am.S.R. 69, 39 L.R.A. 
340)] (in exemption statutes). 


29. Spence v. Smith, 53 P. 658, 121 
Cal. 5386, 538, 66 Am.S.R.-62; In re 
Kstate of Klemp, 50 P. 1062, 119 Cal. 
41, 42, 63 Am.S.R. 69, 39 ERIS INA 340; 
In re McManus, 25 P. 413, 87 Cal. 292, 
295, 22 Am.S.R. 250, 10 L.R.A. 567: 
In re Baldwin, 12 P. 44, aL Grae G4: 78 
(all cases construing the phrase in 


icating liquors”;#1 and “utensils of war. 
UTERINE. Born of the same mother.** 
UTERO-GESTATION.?+ 
UTERQUE. Law Latin, both; 


32 


Pregnaney.*® 
each.?& > 


an exemption statute). See also Ex- 
emptions § 87. 

[a] “Combined harvester” includ- 
ed.—In re Estate of Klemp, 50 P. 1062, 
119 Cal. 41,'42, 63 Am.S.R. 69, 39 L.R. 
A. 340 [cit Spence v. Smith, 53 P. 653, 
121 Cal. 536, 538, 66 Am.S.R. 62]. 

[b] Expensive threshing outfit 
held not included by the phrase, the 
court saying: “But this was upon the 
ground that the outfit was principally 
used in threshing grain raised by oth- 
er persons for hire.” In re McManus, 
25 P. 418, 8BCal-292, 295, 22 Am.S.R: 
250, 10 L.R.A. 567 [quot In re Estate 
of Klemp, 50 P. 1062, 119 Cal. 41, 43, 
63 Am.S.R. 69, 39 L.R.A. 340 (both cit 
In re Baldwin, 12 P. 44, 71 Cal. 74, 
77)]. But see Spence v. Smith, 53 P. 
653, 121 Cal. 536, 539, 66 Am.S.R. 62 
(‘the threshing outfit did not cease 
to be exempt from execution by rea- 
son of the fact that it was usually the 
custom of the plaintiff to use it for 
hire to thresh the crops of others 
after doing his own threshing”’). 

30. Laporte v. Libby, 38 So. 457, 
114 La. 570, 572 (as enumeration of 
those things the furnishing of which 
gives a preference under Civ. Code 
art 3259). 


Slee Mo. i. (£92e) 2 sets 
plementing Rev. St. (1919) § 
amended by L. (1921) p 414 § 1 [quot 
State v. Sikes, (Mo.App.) 281 S.W. 142, 


143]. See also Intoxicating Liquors 
§§ 195-196. 
[a] Held ineluded by phrase.— 


Charge of having “utensils fit for use 
in the manufacture of intoxicating 
liquor,” and possessed for that pur- 
pose, held to cover possession of tank 
and disconnected pipes fit for manu- 
facturing intoxicating liquor, under 
L. (1923) p 237 § 2, in view of Rev. 
St. (1919) § 6588, as amended by L. 
(1921) p 414 § 1. State v. Sikes, (Mo.) 
281 S.W. 142, 144. 


32. Century D. [quot Murphy v. 
Continental Ins. Co., 157 N.W. 855, 
178 Iowa 375, 380, L.R.A.1917B 934]. 


33. Black L. D. 


_ [ta] “A uterine brother or sister 
is one born of the same mother but 
by a different father.” Black L. D. 
See also Brother 9 C.J. p 680 note 
13 [a]; Half brother or half sister 29 
C.J. p 209 text and note 11; Sister 58 
C.J. p 740 note 78 ae Stepbrother or 
stepsister 60 C.J. p 3 


34. “Gestation” Le CS p16 h5e 

35. Century D.; Standard D.; 
Webster D. [all quot Edwards v. 
Salis Li" NOW. 611 612° 79) Neb: 

“Pregnancy” synonymous see Abor- 
tion § 9 note 35 [b]. 


36. Black L. D. [cit Sheldon’s Case, 
1 Leon. 241, 74 Reprint 220]. 
[a] As referable to one in indict- 


ment.— Where in an indictment 
against four charging recusancy, the 
word was used, and it was objected 
that the indictment was not good be- 
cause the word referred to one of 
them and not where there are many, 
it was said: “And the Justices doubt- 
ing of it, demanded the opinions of 
grammarians, who delivered their 
opinions, that this word (uterque) 
doth aptly signifie one of them, and 
in such signification it is used by all 


For later cases, developments and changes in the law see Annotations, same title and section number, 


manufacturing of any intox- 


UTILE PER INUTILE NON VITIATUR—UTILITY 


UTILE PER INUTILE NON VITIATUR.?? 
UTILITAS COMMUNIS SOCIETATIS MAXI- 


MUM VINCULUM EST.’ 


UTILITAS PUBLICA COMPENSATUR OMNE 
MAGNUM IN EXEMPLUM HABET QUOD ALI- 


QUID EX INIQUS.*® 
UTILITY.?° 


result;** advantageousness, avail, 


tion of good, profit, profitableness, or service ;42 op- 
erability;** that property in any object whereby it 


Adaptation to produce a valuable 


ness.48 


benefit, produe- 


tends to produce benefits, advantage, pleasure, good 


writers.” Sheldon’s Case, 1 Leon. 


241, 74 Reprint 220. 
“Both”? 9: Cit. p 142. 
“Each” 19 C.J. p 850. 


37. A meaning meaning “What is 
useful is not vitiated by the useless.” 
Bouvier L. D. [cit Broom Leg. Max. ]. 


fa] Applied in: In re Upchurch, 
38 F. 25, 26; Alexander v. Foster, 16 
Ark. 660, 665; McDaniel v. Grace, 
15 Ark. 465, 485; Johnson & Lewis v. 
Killian, 6 Ark. 172, 176; Taff v. State, 
39 Conn. 82, 84; Willimantic School 
Soc. v. Windham First School Soc., 
14 Conn. 457, 467; Camp v. Smith, 5 
Conn. 80, 84; Apthorp v. Backus, 
Kirby (Conn.) 407, 416, 1°Am.D. 26; 
Southern R. Co. v. Oliver & Morrow, 
58 S.E. 244, 1 Ga.App. 734, 738; Adams 
Express Co. v. Com., 92 N.W. 932, 124 
Koya 1605 163; 29° eyes 9 24°"55 TREAS 
N.S. 630; Keppel’s Succession, 36 So. 
955, 113 La. 246, 260; Buswell v. 
Haton, 76 Me. 392, 393; Bean v. Ayres, 
67 Me. 482, 488; Gibson v. State, 54 
Md. 447, 453; Gover v. Turner, 28 Md. 
600, 605; Wilms v. White, 26 Md. 380, 
386, 90 Am.D. 113; Com. v. Jeffries, 7 
Allen (Mass.) 548, 571, 88 Am.D. 712; 
Hampshire Manufacturers’ Bank v. 
Billings, 172 Pick: > (Mass:) 81 7""90;5 
Stevens v. Bigelow, 12 Mass. 434, 438; 
Adams v. Capital State Bank, 20 So. 
881, 74 Miss. 307, 314; Traube v. 
State, 56 Miss. 153, 155; State v. Hil- 
sabeck, 34 S.W. 38, 132 Mo. 348, 360; 
New Hampshire Mut. F. Ins. Co. v. 
Walker, 30 N.H. 324, 327; Williamson 
v. Updike, 14 N.J.Law 270, 276; Camp 
v. Allen, 12 N.J.Law 1, 18; Umfre- 
ville v. Keeler, 1 Thomps.&C. (N.Y.) 
486, 487; Ogden v. Barker, 18 Johns. 
(N.Y.) 87, 93; Peters Grocery Co. \v. 
Collins Bag Co., 55 S.E. 90, 142 N.C. 


174, 182; Iredell v. Barbee, 31 N.C. 
250, 254; Crawley v. Commonwealth, 
PGA 416/123" Pa. 2'75, 2815 Dickey’s 
ADDECAL tet GA. AON Alb Par —t3jne C7 s 


Mentz v. Hamman, 5 Whart. (Pa.) 150, 
154, 34 Am.D. 546; Stewart v. Martin, 
2 Watts (Pa.) 200, 202; Common- 
wealth v. Leeds, 1 Rawle (Pa.) 191, 
194; Stafford v. Walker, 12 Serg.&R. 
(Pa.) 190, 197; Fenn v. Blanchard, 
2 Yeates (Pa.) 543, 544;’ Freas’s Es- 
tate, 10 Pa.Dist. 333, 334; Fleming’s 
Est., 25 Pa.Co. 269; Fair v. Hamblin, 


9 Pa.Co. 8; Commonwealth v. Leisen- 
ring olts Phila. GPa.) k1892) 82:4er. 
Int. 168; State v. Munger, 15 Vt. 290, 


297; Martin v. Ohio River R. Co., 16 
S.E. 589, 37 W.Va. 349, 355; State v. 
McClaugherty, 10 S.E. 407, 33 W.Va. 
250; Wisconsin River Impr. Co. v. 
Pier, 118 N.W. 857, 137 Wis. 325, 21 


L.R.A.N.S. 538; Chunot v. Larson, 
43 Wis. 536, 541, 28 Am.R. 567; Reg. 
v. Rotherham, 3 Q.B. 776, 782, 43 
E.C.L. 969, 114 Reprint 705; Reg. v. 


Wilson, 3 B.&S. 201, 205, 113 E.C.L. 
201, 122 Reprint 76; Grey v. Smith, 
1 Campb. 387, 388, 170 Reprint 994; 


in, res Hunter, 3yiCoxe-C.Cx 362," 3543 
Millen wv. House, 7 > M&G. 157, “161; 
AQW H.C!” 157, °185 Reprint’ 68;. Le 


Cain v. Hosterman, 8 N.S. 4138, 436; 
Scotten v. Barthel, 21 Ont.A. 569, 573; 
Driscoll y. Green, 8 Ont.A. 366, 373; 


Lindsey v. Niagara Dist. Mut. F. Ins. 
Conn 28 "Us Clore (OntymasZGs. 332- 
Sandwich v. St. Amour, 6 U.C.C.P. 
(Ont.) 199, 200. 

38. A maxim meaning “The com- 
mon good is the great chain which 
binds men together in society.” Mor- 
Fay Leg. Max. [cit Riley Leg. Max. 
4]. 


39. A maxim meaning “Every 
great example contains some propor- 
tion of evil, which is compensated 
by public utility.” Morgan Leg. Max. 

40. See also Usefulness ante. 

Utility: 

Evidence § 726 (opinion evidence as 
to utility). 


Municipality Corporations § 2438% 
(declarations as to utility in ordi- 
nance). 

Patents §§ 58-66 (patent ability), § 
261 (effect of patent office decision), 
§ 285 (estoppel of infringer). 

Trade-Marks, Trade-Names, and Un- 
fair Competition §§ 3-5 (utility of 
mark as essential to ownership). 
41. Standard D. [quot State v. City 

of St. Louis, 61 S.W. 658, 161 Mo. 

Sa ee) | 
42. Worcester D. [quot Randolph 

v. Builders’ & Painters’ Supply Co., 17 

So. 721, 106 Ala. 501, 509]. 

“Benefit” 7 C.J. p 1135. 

“Good” 28 C.J. p 713. 

“Production” 50 C.J. p 632. 
“Profit” 50 C.J. p 641. 

“Service” 57 C.J. p 275. 

43. Seymour v. Ford Motor Co., 

44 I.(2d) 306, 309. 

44. Jevons Pol. Econ. p 42 [quot 

Lakewood v. Cleveland Electric Co., 

21 Ohio N.P.N.S. 289, 299]. 


45. Sandy MacGregor Co. v. Vaco 
Grip Co., 2 F.(2d) 655, 656. 

“Function” 27 C.J. p 925. 

46. Worcester D. [quot Randolph 
v. Builders’ & Painters’ Supply Co., 
17 So. 721, 106 Ala. 501, 509]; Moore 
v. Logan, (Tex.) 10 S.W.(2d) 428, 434. 

“Quality” 51 C.J. p 113. 

“State” 58 C.J. p 1319. 

47. Seymour v. Ford Motor Co., 44 
F.(2d) 306, 308. 

[a] Term implies sufficient prac- 
tical utility to make a device useful. 
Seymour v. Ford Motor Co., 44 F.(2d) 
306, 809; Sandy MacGregor.Co. v. 
Vaco Grip. Go., 2. F..(2d) 655;.656. 


[b] Within estoppel rule in patent 
law.—The “utility” which infringing 
defendant is estopped to deny held to 
mean “sufficient practical utility to 
make a device ‘useful’ in the sense of 
the patent statute.” Sandy Mac- 
Gregor Co. v. Vaco Grip Co., 2 F.(2d) 
655, 656 [quot Seymour v. Ford Motor 
Co., 44 E.(2d) 306, 309]: “See also 
Patents § 285. 

“Useful” ante. 


48. Worcester D. [quot Randolph 


_- Public utility.+° 
quality of being useful to the public, and employed 
generally in the sense of “public use’ ;>° 
whose benefits and advantages are open to and shared 
in by all, and not limited to any particular class of 
the community.°+ 


Other phrases: 
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or happiness;** the function,*® or the state or qual- 
ity,*® of being useful; useful function;+? useful- 


A term designating the state or 


utility 


“Appliance or utility,’’®? “build- 


v. Builders’ & Painters’ Supply Co., 17 
So. 721, 106 Ala. 501, 509]. See State 
v. City of St.. Louis, 61 S.W. 658, 161 
Mo. 371, 394. 

[a] “Usefulness” or “use” dis- 
tinguished. — “Utility is somewhat 
more abstract and philosophical than 
usefulness or use, and it is often em- 
ployed to denote adaptation to pro- 
duce a valuable result, while useful- 
ness denotes the actual production of 
such result.” Standard D. [quot State 
v. City of St. Louis, 61 S.W. 658, 161 
Mo. 371, 394]. 


“Usefulness” ante. 
49. Public utility: 


Generally, see Public Utilities 51 C. 

SE Dials 

Eminent Domain §§ 34-74 (public use 
or utility as justifying exercise of 
right). 

Municipal Corporations §§ 550-561 
(control, operation or regulation of 
public utilities by municipality), § 
2123 (power of municipality to 
to make certain contracts with pub- 
lic utility as requiring express au- 
thority), § 2138 (contract with pub- 
lic utility for light and power). 

Nuisances § 88 (as justification for 
maintenance of nuisance), § 385 (as 
defense in equitable proceeding), § 
447 (as defense in action at law) 
§ 477 (as defense in criminal prose- 
cution). 

50. Moore v. Logan, 

W.(2d) 428, 434. 


[a] Not limited to physical equip- 
ment.—‘‘The term ‘public utility has 
a broader meaning than that of mere 
physical equipment. The term ‘public 
utility’ as operated by a municipality, 
refers to the entire business, includ- 
ing both the plant and its operation.” 
re ke Logan, (Tex.) 10 S.W.(2d) 

28, ; 


[b] “Public improvement” com- 
pared and distinguished.—State vy. 
City of St. Louis, 61 S.W. 658, 161 
Mo. 371, 394. 


“Public” 50 C.J. p 844. 
“Public use’? see Public § 94. 


51. Lakewood y. Cleveland Elec- 
tric Co., 21 Ohio N.P.N.S. 289, 299. 


[a] Precludes idea of private 
service.—Construing the term, as 
used in an ordinance creating public 
utilities department, the court after 
defining “utility” and “public utility,” 
Said jy SPablicivutility, wes] denen 
generally used in the sense of ‘public 
use,’ carrying with it the duty to 
serve the public and treat all alike, 
and precludes the idea of service 
which is private in its nature.” 
Moore v. Logan, (Tex.) 10 S.W.(2d) 
428, 434. 


52. Holland-Blow Stave Co. v. 
Ny gape 77 So. 65, 16. Ala.App. 227, 


(Tex.) 10S. 


{a] Held not “appliance or utility.” 
—Scaffold erected by two carpenters 
making repairs on employers’ build- 
ing (without suggestion from super- 
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ing, article, improvement or utility on land,’ “fin- 
patentable utility, 
“qtility or ornament,’’®* 


ished utility or applianee,”>* “ 


“public utility service,’’>® 
and “want of cutility.? 58 


UTI QUISQUE REI SUZ LEGASSIT, ITA JUS 


ESTO.°° 


UTLAGATUS EST QUASI EXTRA LEGEM 
POSITUS. CAPUT GERIT LUPINUM.°° 


UTLAGATUS PRO CONTUMACIA ET FUGA, 
NON PROPTER HOC CONVICTUS EST DE FAC- 


TO PRINCIPALI.®! 


intendent), for use in work, held not 
to be an “appliance or utility” within 
meaning of the rule imposing on the 
master the duty to exercise reason- 
able care in furnishing reasonably 
safe utilities and appliances. Hol- 
land-Blow Stave Co. v. Spencer, 
So. 65, 66, 16 Ala.App. 227, 228. See 
also Master and Servant §§ 441-447, 
474, 475. 

53. Randolph v. Builders’ & Paint- 
ers’ Supply Co., 17 So. 721, 106 Ala. 
501, 509 (as enumeration in mechanics’ 
lien statute). 


54. Holland-Blow Stave Co. v. 


Spencer, 77 So. 65, 16 Ala.App. 227, 
228. 
55. Seymour v. Ford Motor Co., 44 


F.(2d) 306, 309; Sandy MacGregor Co. 
v. aie Grip Co., 2 £.(2d) 655, 656. 


Moore vy. Logan, (Tex.) 10 S.W. 


(aay 428, 434. 

57. People v. Carpenter, 1 Mich. 
273, 288. ' 

{a] In building regulation. — (1) 


The meaning of the phrase in a stat- 
ute providing for the allowance of a 
certain space contiguous to the front 
lines of lots on the avenues of a city, 
“for erecting porches in the front of 
houses, for doors of cellars, for an 
area, to allow light to apartments be- 
low the level of the ground, for a 
grass plat and shrubbery, or for other 
purposes of utility and ornament, as 
the inclination and taste of the pro- 
prietor may direct’ held controlled 
by the various objects of utility speci- 
fied in the section, the court Saying: 
“The objects of utility or ornament 
authorized by the law are such, and 
such only, as may contribute to the 
convenience and comfort or health of 
owners of lots provided they do not 
annoy the public or mar the beauty 
of the city.’”’ People v. Carpenter, 1 
Mich: 273, 2838, 284. (2) Wtilizing 
such space for construction of outside 
stairways to upper floors held not 
to be a use “for other purposes of 
utility or ornament.’ People v. Car- 
penter, supra. 


58. Seymour v. Ford Motor Co., 44 
F.(2d) 306, 308. 


[a] “The iack of any useful func- 
tion.’”—Seymour vy. Ford Motor Co., 44 
F.(2d) 306, 308. 


59. A maxim meaning “As one dis- 
poses of his own by his testament, 
so let the law of its disposition be.’ 
Morgan Leg. Max. [cit Trayner Leg. 
Max. 602]. 


60. A maxim meaning ‘An outlaw 
is, as it were, put out of the protec- 
tion of the law. He bears the head of 
aewolt. black Li 7D. Tet Calvinis 
Case, 7 Coke 1, 14a, 77 Reprint 377]. 

61. A maxim meaning “One who is 


outlawed for contumacy and flight is 
not on that account convicted of the 


principal fact.” Black DD: srCH 
Fleta]. 
62. A maxim meaning “In a gift 


UTILITY—UTMOST 


UTMOST. [( 


qa ee 


highest ;°° 


there may be a manner, a condition [and should be used.” 


the word ‘that’ intro- 
duces a manner, the word ‘if,’ a con- 
dition, and the word ‘because,’ a 
cause.” Morgan Leg. Max. [cit Dyer 
Read. St. Wills 138]. 


63. Webster D. [quot Osgood v. 
Los Angeles Traction Co., 70 P. 169, 
IBVMuCaly 2805 281) 92) Am: Sone hls 
Pontecorvo vy. Clark, 272 P.. 591, 95 
Cal.App. 162, 181. 


“Degree” 18 C.J. p 470. 
“Effort” 19 C.J. p 1019. 
“Power” 49 C.J. p 1241. 


64. Webster D. [quot Osgood v. 
Los Angeles Traction Co., 70 P. 169, 
Uo Cals (2 SON m2 Sieesde WAT Say meal. (il 
Pontecorvo v. Clark, 2.72 P. 591; °59/9; 
95 Cal.App. 162, 180. See East Ten- 
nessee, Va. & Ga. R. Co. v. Miller, 
22 S.E. 660, 95 Ga. 738, 741. 

“Number” 46 C.J. p 835. 

“Quantity” 51 C.J. p 115. 

65. See cases infra this note. 

[a] “Extreme” may be synonym- 
ous.—In further discussing the same 
instruction (cited ‘supra [a] this 
note), the court said: “There is much 
reason for holding that, according to 
the recognized authorities, the two 
words [“utmost’”’ and “extreme’’] are 
Synonymous. The mere substitution 
of the word ‘utmost’ for the word ‘ex- 
treme’ would not, perhaps, render the 
charge erroneous. Its real vice con- 
sists in laying down the doctrine that 
a railroad company is bound to use 
the highest possible degree of dili- 
gence in caring for the safety of its 
passengers, this being the real mean- 
ing of the words ‘utmost diligence’ 
when used alone and without qualifi- 


and a cause; 


eation.”” East Tennessee, Va. & Ga. 
R. Co. v. Miller, 22'S... 660, 95 Ga. 
738, 741. 

[b] “Extreme” distinguished. — 


“Hixception was taken to the unquali- 
fied use of the word ‘utmost’ in this 
connection, and we think the excep- 
tion well taken. To the mind of the 
writer, the term just quoted conveys 
a stronger and more significant mean- 
ing than the word ‘extreme.’ Hast 
Tennessee, etc., R. Co. v. Miller, 22 S. 
E. 660, 95 Ga. 738, 741. 


“Extreme” 25 C.J. p 331. 


66. Illinois Cent. R. Co. v. Kuhn, 
64 S.W. 202, 107 Tenn. 106, 127. 


[a] “Highest” compared.—In con- 
sidering an instruction, on the degree 
of care required of a passenger car- 
rier, in which “utmost” was used to 
describe the required degree of care 
instead of “highest,’’ the court said: 
“Ags an abstract statement of the 
law this instruction may be correct, 
but we do not so say. It uses the 
word ‘utmost’ instead of the word 
‘highest’ as is usually used in instruc- 
tions defining the measure of ‘care re- 
quired,’ but there may be but slight 
difference in the two words. The lat- 
ter has the approval of the courts 


“UT” MODUS BEST, 
CAUSA, INESSE POTEST DONATIONI MODUS 
CONDITIO SIVE CAUSA.°? 


est power, degree or effort; 
2] B. Used Adjectively. Being 
or highest degree, quantity or number;°* extreme ;°° 
reasonable ;°? 
foresight can suggest.°§ 

Phrases: “Utmost care,”°®® “utmost care and dil- 


“SI” CONDITIO, “QUIA” 


1] A. Noun. As a noun, the great- 
the most that can be.** 


jn the greatest 


-such as human skill and 


Quinn v. Metro- 
politan St. R. Co., 118 S.W. 46, 218 Mo. 
545. 552. 


“Highest” 29 C.J. p 350. 


67. Atkinson y. Goodrich Transp. 
Co., 31 N.W. 164, 69 Wis. 5, 


[a] “Reasonable” equivalent.—In 
discussing an instruction that the de- 
fendant was required to use the ‘‘ut- 
most” care, with regard to the equip- 
ment and machinery of its steamboat, 
to prevent the escape of cinders and 
sparks, the court said: (1) ‘The use ° 
of the word ‘utmost,’ if intended to 
convey the idea that more than rea- 
sonable care, under all the circum- 
stances, should be used, was error. 
But this court has said that this lan- 
guage may mean no more than Say- 
ing that the defendant should have 
used ‘reasonable’ care.” Atkinson v. 
Goodrich Transp. Co., 31 N.W. 164, 69 
Wis. 5, 8. (2)>° ‘‘Whether the ‘utmost’ 
care means reasonable care depends 
upon the nature of the subject-matter 
referred to. If the subject-matter 
spoken of was the care necessary to 
be used in carrying fire about a pow- 
der mill, there certainly could be no 
error in saying that the ‘utmost care’ 
should be used, as nothing less than 
that would be reasonable care.” At- 
kinson vy. Goodrich Transp. Co., 31 N. 
W. 164, 69 Wis. 5, 8. 


“Reasonable” 52 C.J. p 1181. 
“Reasonable care” see Care § 2. 


See also Bailments §§ 57-60; Master 
and Servant §§ 442, 581; Negligence 
§$§ 50-85. 

68. Gregory v. Elmira Water, 


Light & R:-Co.,-83) N.B.132, 190 Nay: 
363, 367, 18 L.R.A.N.S. 160. 


[a] When applied to care, ‘the ex- 
pression ‘such precaution as human 
skill and foresight could suggest’ is 
Synonymous with ‘utmost.’” Gregory 
v. Elmira Water, Light & R. Co., 83 


N:B.32;, 190 N.Y. 363) 367; “2S TSR aAe 
N.S. 160. 
[b] Use of expression held error 


in charge.—Where a street car pas- 
senger was injured while traveling in 
a place of more than ordinary danger, 
(the running board of such car) and 
the trial court charged that the de- 
fendant street car company ‘was 
obliged to use such precaution as 
human foresight and skill could sug- 
gest,” the appellate court, after hold- 
ing such language equivalent to “ut- 
most” care, Said: ‘We are of opinion 
that this portion of the charge above 
quoted under the peculiar circum- 
stances of this case was erroneous, 
and that the defendant rested only 
under the obligation to use ordinary 
care.” Gregory v. Elmira Water, 
Light .&! IR. 1Co.; iS38e Naw 25) 1910 SNe 
363, 367, 18 L.R.A.N.S. 160. 


69. See Care 9 C.J. p 1290 text and 
notes 11-14; Negligence § 84. 


“All possible care” distinguished 
see All 2 C.J. p 1140 note 71 [b]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


UTMOST—UT RES MAGIS VALEAT QUAM PEREAT 


igence,”7° “utmost care and skill,”7! “utmost care, 
skill and diligence,”’7? “utmost degree of care, 
“utmost degree of care and prudence,”™+ “utmost 
diligence,”7> and “utmost resistance.”7¢ 


UTOR. Latin, in the civil law, to use.77 


[a] As measure of care required: 
(1) In connection with electric ap- 
pliances, plants, or wires. See Elec- 
tricity §§ 36-43, 69. (2) Of passen- 
ger carrier see Carriers §§ 1295-1299, 


“Highest degree of care” synonym- 
ous see Care 9 C.J. p 1290 note 9 [a]. 


70. Osgood v. Los Angeles Trac- 
tion Co., 70-P. 169, 170, 137 Cal. 280, 
281, 92 Am.S.R. 171; Dodge v. Boston 
& B. Steamship Co., 19 N.E. 378, 148 
Mass. 207, 218, 12 Am.S.R. 541, 2 L.R. 
A. 83; Heucke v. Milwaukee City R. 
Co., 34 N.W. 248, 69° Wis. 401, 408. 
See Care 9 C.J. p 1290 note 14 [b]. 

[a] Meaning of phrase.—(1) Dis- 
cussing the meaning of the expres- 
sions “utmost care and diligence,” 
“most exact care,’ and the like, the 
court said: “These do not mean the 
utmost care and diligence which men 
are capable of exercising. They mean 
the utmost care consistent with the 
nature of the carrier’s undertaking 
and with a due regard for all the oth- 
er matters which ought to be con- 
sidered in conducting the business.” 
Dodge v. Boston & B. Steamship Co., 
19 N.E. 373, 148 Mass. 207, 218, 12 Am. 
Se otter Rens ol (ack CeEhel ub 
most care and diligence,’ ‘the highest 
degree of care and diligence,’ are ex- 
pressions to measure the care and 
diligence which a prudent man would 
exert in that business under like cir- 
cumstances.” Heucke v. Milwaukee 


City _R:~Co:, 34. NOW. 243,69 “Wis. 
401, 408. 
{b] “Highest degree of care and 


diligence” equivalent.—Heucke Vis 
Milwaukee City R. Co., 34 N.W. 243, 
69 Wis. 401, 408 (explaining both 
phrases in the same terms). 


[c] “Most exact care” compared.— 
Dodge v. Boston & B. Steamship Co., 
19 N.E. 373, 148 Mass. 207, 218, 12 
AMIS. R. 541, 2) LiR.A.. 83: 


C 71. See Care 9 C.J. p 1290 note 14 
ec]. 

72. Wink v. Atlantic Coast Line R. 
Co., (Mo.App.) 233 S.W. 834, 837. 

[a] Meaning of phrase.—‘This ut- 
most care, skill, and diligence is what 
a cautious man in similar employment 
would use.” Link v. Atlantic Coast 
Line R. Co., (Mo.App.) 233 S.W. 834, 
837. See also Carriers §§ 1295-1298. 

73. Venable v. Gulf Taxi Line, 141 
S.E. 622, 105 W.Va. 156, 162; Brogan 
v., Union Traction Co,,. 86 S.E. 758, 
76 W.Va. 698, 706. See also Carriers 
§§ 1295-1298. 

[a] “Highest degree of care” equiv- 
alent.— Venable v. Gulf Taxi Line, 141 
S.Ee 622, 625, 105 W.Va. 156, 162; 
Brogan v. Union Traction Co., 86 S.E. 
753, 76 W.Va. 698, 706. 


74 (Illinois Cent. R. Co. v. Kuhn, 
64 S.W. 202, 107 Tenn. 106, 125. 


[a] Correct measure of care re- 
quired.—The phrase held to state 
correctly the rule as to the care re- 
quired of carriers of passengers, and 
not to call for a greater care and 
diligence than the law requires. Illi- 
nois Cent. R. Co. v. Kuhn, 64 S.W. 202, 
107 Tenn. 106, 125. See also Carriers 
§§ 1295-1298. 

75. Mast Tennessee, Va. & Ga. R. 
Co. v. Miller, 22 S.E. 660, 95 Ga. 738, 
741. 

76. See Rape §§ 29, 44. 

77. Black L. D. 


[a] “Strictly to use for necessary 


purposes: as distinguished from 
‘frul’ to enjoy.” Black Be el ere 
Heineccii Elem. Jur. Civ. Lib 2 tit 4 
§ 415]. 

(b] “Uti frui.’—‘“Latin, in the civ- 
il law, to have the full use and enjoy- 
ment of a thing without damage to 
its peee Peon Black L. D. [cit Cal- 
vin]. 


“Use” as verb see Use §§ 5-10. 


Uti as conjunction see Ut or Uti 
ante. 


78. A maxim meaning “That pun- 
ishment may happen to a few, the fear 
of it affects all.’ Bouvier L. D. [cit 
4 Coke Inst. p 63]. 


79. A maxim meaning “That the 
thing may prevail, rather than be de- 
stroyed.”’ Heaston y. Krieg, 77 N.E. 
805, 167 Ind. 101, 114, 119 Am.S.R. 475. 


[a] Applied in: Corning v. Bur- 
den, 15 How. (U.S.) 252, 269, 14 L.Ed. 
683; Malcomson y. Wappoo Mills, 86 
FE’. 192, 198; In re Dunkerson, 8 F.Cas. 
No. 4,156, 4 Biss. 227, 232; Magill v. 
Brown, 16 F.Cas. No. 8,952, Brightly 
346, 358; Dinkins v. Latham, 45 So. 
60, 154 Ala. 90, 99; Byrne Mill Co. v. 
Robertson, 42 So. 1008, 149 Ala. 273, 
283; Smith v. Vary, 41 So. 941, 147 Ala. 
186, 188; Holland v. Davies, 36 Ark. 
446, 451; Haney v. State, 34 Ark. 263, 
267; Miller v. Fraley, 23 Ark. 735, 739; 
Henderson & Jones vy. Martin, 19 Ark. 
477, 481, 70, Am.D. 606; Cullen vy. 
Spriggs, 23 PR. 222, 83 Cal. 56, 62: Orn- 
baum _y. His Creditors, 61 Cal. 455, 
459; Bristol v. Ontario Orphan Asyl- 
um, 22 A. 848, 60 Conn. 472, 476; Der- 
by v. Alling, 40 Conn. 410, 433; Bryan 
v. Bradley, 16 Conn. 474, 483; Brew- 
ster v. McCall, 15 Conn. 274, 293; Wil- 
limantie School Soc. v. Windham First 
School Soc., 14 Conn. 457, 466; Wright 
v. Pond, 10 Conn. 255, 261; Magill v. 
Hinsdale, 6 Conn. 464a, 469, 16 Am.D. 
70; Case v. Humphrey, 6 Conn. 130, 
138; Mitchell v. Hazen, 4 Conn. 495, 
513, 10 Am.D. 169; Baker v. Baker, 139 
Il App. 217,'227; Elkhart County v. 
Albright, 81 N.E. 578, 168 Ind. 564, 
581; Heaston y. Krieg, 77 N.E. 805, 
167 Ind. 101, 114) 119 ‘Am.S.Rs 475: 
Thomas v. Thomas, 110 S.W. 853, 854, 
33 Ky.L. 700; Poor v. Larrabee, 58 
Me. 543, 561; Dyer v. Burnham, 25 
Me. 9, 13; Wilson vy. Inloes, 6 Gill 
(Md.) 121, 154; Davenport v. Tilton, 
10 Metc. (Mass.) 320, 328; Sumner v. 
Williams, 8 Mass. 162, 180, 5 Am.D. 
83; Com. v. Pejepscut Proprietors, 7 
Mass. 399, 428; Beadle v. Sage Land, 
etc., Co., 103 N.W. 554, 140 Mich. 199, 
203; Thayer v. McGee, 20 Mich. 195, 
207; People v. Lambert, 72 Am.D. 49, 
5 Mich. 349, 364; Standiford v. Standi- 
ford, 10 S.W. 8386, 97 Mo. 231, 240, 3 
L.R.A. 299; Kelly v. Gilman, 29 N.H. 
385, 389, 61 Am.D. 648; German Pio- 
neer Verein v. Meyer, 63 A. 835, 70 
N.J.Eq. 192, 195; Crook v. Rindskopf, 
12 N.B. 174, 105 N.Y. 476, 485; Peo- 
ple v. Storms, 97 N.Y. 364, 368; People 
Vv. Home Ins. Co., 92 N.Y. 328, 345; 
Langdon vy. Astor’s Executors, 16 N. 
Y. 9, 47; Schermerhorn v. Talman, 14 
N.Y. 93, 185; Richards v. Warring, 4 
Abb.Dec. (N.Y.) 47, 58, 54,1 Keyes 576; 
Rothschild vy. Allen, 86 N.Y.S. 42, 90 
App.Div. 233, 238; O’Brien v. East Riv- 
er Bridge Co., 55 N.Y.S.-206, 36 App. 
Dive 17,.21);> Butler va Clark, 21) INZY: 
S. 415, 66 Hun 444, 449; People v. Al- 
bany Police Com’rs, 46 Hun (N.Y.) 476, 
478; McConnell vy. Sherwood, 19 Hun 
(N.Y.) 519, 523; Huth v. New York 
Mut. Ins. Co., 21 N.Y.Super. 538, 562; 
Gulia verCanary.. (44 Nove Si 3013) ero 
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UT PNA AD PAUCOS, METUS AD OMNES 
PERVENIAT."§ 


UT RES MAGIS VALEAT QUAM PEREAT.*? 


Misc. 594, 26 N.Y.Civ.Proc. 230, 235, 4 
N.Y.Ann.Cas. 200; Dygert vy. Pletts, 
25 Wend. (N.Y.) 402, 404; Jackson 
v. Schoonmaker, 2 Johns. (N.Y.) 230, 
234; Seaboard Air Line R. Co. v. 
Olive, 55 S.E. 268, 142 N.C. 257, 269; 
Foil v. Newsome, 50 S.E. 597, 138 N.C. 
115, 119; Stewart v. Herron, 82 N.E. 
956, 77 Ohio St. 130, 146; Hallowell 
Vv. Phipps, ce wWinants iGeaausen Gmosde 
Dickinson v. Lee, 4 Watts (Pa.) 82, 83, 
28 Am.D. 684; Strickler v. Todd, 10 
Serg.&R. (Pa.) 63, 71, 13 Am.D. 649; 
Laplacca v. Philadelphia Rapid Trans- 
it Co. 68 PaiSuper. 308, 313; van 
Syckel’s Mstate, 9 Pa.Dist. 367, 368; 
Van Syckel’s Est., 24 Pa.Co. 241, 242: 
Pepper’s Will, 1 Pars.Eq.Cas. (Pa.) 
436, 443; Matter of Jenkintown Road, 
2 Chest.Co. (Pa.) 565, 566, 1 Montg. 
Co., 185; Kelly v. Herb, 29 Wkly.N.C. 
(Pa.) 526, 528; -Davenport v. Cald- 
well), 10 S.C 31:7;, 840) Duneantuve 
Beard, 11 S.C.L. 400, 404; Philip’s Les- 
see v. Robertson, 2 Overt. (Tenn.) 399, 
422; Lagorio v. Dozier, 22 S.E. 239, 
91 Va. 492, 504; Hunter v. Hume, 13 
S.E. 305, 88 Va. 24, 30; Moon v. Stone, 
19 Gratt. (60 Va.) 130, 329; Gordon 
v. Cannon, 18 Gratt. (59 Va.) 387, 409: 
Henderson vy. Stringer, 6 Gratt. (47 
Va.) 130, 137; Griffin v. Fairmont 
Coal Co., 53 S.H. 24, 59 W.Va. 480, 576, 
2 L.R.A.N.S. 1115; Barbour, Sted- 
man & Herod v. Tompkins, 52 S.E. 707, 
58 W.Va. 572, 590, 3 L.R.A.N.S. 715: 
Hall v. Madison, 107 N.W. 31, 128 Wis. 
132, 140; Kasson v. Brocker, 1 N.W. 
418, 4% Wis, 79, 88; Dodge yv..Wil- 
liams, 1 N.W. 92, 50 N.W. 1108, 46 Wis. 
70, 91; Hutchinson vy. Chicago, etce., 
R. Co., 37 Wis. 582, 605; Muir v. Glas- 
gow Bank, 4 App.Cas. 337, 374; In re 
Smith, 35 Ch.D. 558, 559; Von Brock- 
dorff v. Malcolm, 30 Ch.D. 172, 179: 
Smith v. Packhurst, 3 Atk. 135, 136, 
26 Reprint 881; Dingwall v. Edwards, 
4B: &SUnT3 8,649, pl Cul is Semler 
Reprint 637; Lucena vy. Craufurd, 2 
B.&P.N.R. 269, 290, 127 Reprint 630; 
Doe v. Smith, 1 B.&B. 97, 179, 5 E.C.L. 
525, 129 Reprint 660; Langston v. 
Langston, 2 CL&F. 194, 2438, 6 Re- 
print 1128; Reg. v. Broadhempston, 1 
E.&E. 154, 168; 102 E.G. 153; 120 
Reprint 866; Boulton y. Bull, 1 Good- 
eve Pat.Cas. 70, 74; Gibson v. Minet, 
1 H.Bl. 569, 597, 125 Reprint 326: 
Broom vy. Batchelor, 1 H.&N. 255, 263, 
156 Reprint 1199; Burdett v. Spils- 
bury, 6 M.&G. 386, 459, 46 E.C.L. 386, 
134 Reprint 943; Addison v. Otway, 2 
Mod. 233, 238, 86 Reprint 1044; Scud- 
amore v. Crossing, 1 Mod. 175, 178, 86 
Reprint 810; Doe v. Smith, 7 Price 
281, 320, 146 Reprint 973: In re Jones, 
4 Swab.&Tr. 1, 3, 164 Reprint 1414; 
Mouys v. Leake, 8 T.R. 411, 415, 101 
Reprint 1461; Roe v. Tranmer, 2 Wils. 
C.P. 75, 78, 95 Reprint 694: Ross v. 
Scottish Union & Nat. Ins. Counn5ss8 
Can.S.C. 169, 176; Pesant v. Robin, 
58 Can.S.C. 96, 99; Bucke v. Macrae 
Mining Co., Litd., Can. [1927] 3 Dom. 
L.R. 1, 4; Crane v. Lavoie, 22 Man. 
330, 340, 4 Dom.L.R. 175; Steadman 
v. Robertson, 18 N.B. 580, 595; Law 
v. British American Ins. Co., 23 N.S. 
537, 549; Morton v. Campbell, 4 N.S. 
5, 17; Bigelow v. Norton, 3 N.S. 283, 
285; Oliver v. Mowat, 34 LOMOKE) 3183; 
(Ont.) 472, 47%; Leslie vy. Long, 27 
U.C.Q.B. (Ont.) 482, 486. 


[b] Another form of maxim.— 
“Res magis valeat quam pereat.” See 
OA Cole pe 20, 


As rule of construction favoring 
validity of: 
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UT SUMMA POTESTATIS REGIS EST POSSE 
QUANTUM VELIT, SIC MAGNITUDINIS EST |. 
“atter or publish,”’®® “utter, pass and publish, 
ter, publish, pass or tender,”? and “utter, vend, ex- 
barter; 
lished,”* “uttered and published and passed,”® and 
“uttered, paid or tendered in payment. 


[§ 2] 2. Uttering. The verbal noun 
in relation to an instrument, has been defined as 
and has been construed as having 


VELLE QUANTUM POSSIT.*° 
UTTER. [4 


to offer; st 
to ‘put forth;?2 


msexor 52° 
to publish;°? 


Phrases: 


Bond see Bonds § 51. 
Charitable grant see Charities §§ 12 
, , 

Chattel mortgage see Chattel Mort- 
gages § 155. 

Contract see Contracts §§ 506--510. 

Conveyance see Deeds § 200. 

Insurance policy see Insurance §§ 257— 
267. 

Negotiable instrument see Bills and 
Notes § 135 text and note 51. 

Sales contract see Sales §§ 168-174. 

Statute see Statutes §§ 571-573 

Trust see Trusts § 242. 

Will see Wills [40 Cye 1407-1413]. 
80. A maxim meaning ‘As the 

highest power of a king is to be able 

to do all he wishes, so the highest 


greatness of him is to wish all he is 
able to do.” Black L. D 


81. See Counterfeiting § 28 text 
and notes 48-52; Forgery §§ 51-58. 


82. People v. Bradford, (Cal.) 258 
P. 660, 662. 

“Genuine” 28 C.J. p 614. 

23. People v. Caton, 25 Mich. 388, 
392 [cit Commonwealth v. Searle, 2 
Binn. (Pa.) 332, 338 (where this is 
given as meaning of “to ‘utter’ and 
‘publish’ ’’)]. 


“Good” 28 C.J. p 713. 
84. “Emit” 20 C.J. p 1237. 


85. Johnson D. [quot People v. 
Rathbun, 21 Wend. (N.Y.) 509, 527]. 


“At large’ 5 C.J. p 1437. 


SEIU: 6S, v. Ballentine, 5 Philippine 
302, 315. 

[a] Tantamount to “make use of.” 
—In a prosecution under Act of Con- 
gress of Sept. 18, 1888 (25 St. at L. 
476), making it an offense ‘to utter 
any forged or fraudulent certificate” 
for immigration purposes, the court 
in discussing the meaning of the word 
“utter” in this connection said: “It 
means no more than... . to make 
use of.” U.S. v. Ballentine, 5 Phil- 
ippine 312, 315. 


87. People v. Fleishman, 232 N.Y. 
S. 187, 189, 133 Misc. 288 [quot Cyc]. 


fa] Suchis substantial meaning.— 
(1) “The law is well and definitely 
settled that the words ‘utter’ and ‘ut- 
tering’ mean substantially to offer.” 
State v. Horner, 48 Mo. 520, 522 [quot 
Walker v. State, 56 S.H. 113, 127 Ga. 
48, 50, 119 Am.S.R. 314, 8 L.R.A.N.S. 
1175]. (2) In speaking of uttering 
a check, the court said: “To offer 
such a paper is to utter it whether it 
is taken or not.” Girdley v. State, 29 
S.W.(2d). 255, 161 Tenn: 177, 183 ‘[cit 
Greases) ee LOs eter fav thines us to, 
offer it, whether it be taken or not.” 
People v. Caton, 25 Mich. 388, 392. 


“Offer” as verb see Offer § 2, 
esi “Pass” 47 C.J. p 1373; 


89. State v. Hill, 62 A. 936, 73 N. 


1] A. As Verb®!—1. In General. To 
declare or assert, directly or indirectly, by words 
or actions, that a thing offered [as an instrument], 
is genuine®? or good;** to emit** at large;*® to make 

to pass®® off;5° “to present ;°° 
to put in cireula- 
tion;°* to put out;°* also to sell, to vend.®® 


UT SUMM 44 POTESTATIS REGIS, ETC.—UTTER 


obscene 


change, 


[or] 


“negotiation” ;* 


“Make or draw or utter or deliver,”?® 


J.Law 77, 80; People v. Fleishman, 
232 N.Y.S. 187, 189, 133 Misc. 288 [quot 
Cyc] 


90. See U. S. v. Ballentine, 5 Phil- 
ippine 312, 314. 

[a] With reference to immigration 
certificate.—Where certificate was 
procured by defendant falsely stat- 
ing that a named Chinaman was a 
merchant and was by the ‘defendant 
caused to be presented by said Chin- 
aman to the Immigration authorities 
for the purpose of gaining admittance 
to the Philippines in violation of the 
law, the court, in determining wheth- 
er or not the defendant’s action 
amounted to an “uttering” of a forged 
er fraudulent certificate, within a 
statute making such uttering a crime, 
said: “There can be no doubt that 
Congress intended by the use of the 
word ‘utter’ to include the presenta- 
tion of the certificate to the immigra- 
tion authorities. That the word ‘ut- 
ter’ is capable of this meaning is free 
from doubt.” U. S. v. Ballentine, 5 
Philippine 312, 314. 


“Present” 49 C.J. p 1337. 


91. Johnson D. [quot People v. 
Rathbun, 21 Wend. (N.Y.) 509, 527]; 
poopie v. Bradford, (Cal.) 258 P. 660, 

[a] “Publish” synonymous.—(1) 
“Legally the words ‘utter’ and ‘pub- 
lish,’ as used in this [forgery] stat- 
ute, are synonymous.’ Johnson v. 
Commonwealth, 14 S.W. 492, 90 Ky. 
488, 490, 12 Ky.L. 442. (2) “The 
words ‘utter’ and ‘publish’ have in law 
nearly the same meaning; hence, it 
is not possible the joining of the two 
words in an indictment should vitiate 
it.” State v. Barrett, 46 So. 1016, 121 
La. 1058, 1060. 


[b] “Uttered,’ the past tense, is 
equivalent to ‘published.’ Smith vy. 
State, 79 S.H. 764, 766, 13 Ga.App. 663; 
Valley Dry Goods Co. v. Buford, 75 
So. 252, 255, 114 Miss. 414. 


“Publish” 51 C.J. p 88. 


92. U. S. v. Ballentine, 5 
pine 312, 315. 


[a] With reference to immigration 
certificate.—Where a statute makes it 
an offense ‘‘to utter any forged or 
fraudulent [immigration] certificate,” 
the court, discussing the meaning of 
the word ‘utter,’ said: “It means 
no more than to ut forthe SWisSacv: 
Ballentine, 5 Philippine 312, 315. 


93. Holloway v. State, 118 S.W. 256, 
90 Ark. 123, 126; Smith vy. Common- 
wealth, 152 S.W. 574, 151 Ky. 517, 518. 

“Circulation” 11 C.J. p 767. 

94.) State vs Hill) 62, A936) 73 No. 
Law 77, 80; People v. Fleishman, 232 
N.Y.S. 187, 189, 183 Mise. 288 [quot 
Cyc]. : 

“Put out? 51 C.J. p 107. 

$5. Johnson D. [quot People vy. 
Rathbun, 21 Wend. (N.Y.) 509, 527]; 
People v., Fleishman, 232 N.Y.S. 187, 


Philip- 


“utter and publish,”®? 


“nutter or expose to view 


picture, ete.,”’°* 
Pps men ss 


book, . 


. . 


ut- 
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also “uttered and pub- 


YG 


“uttering,” 


189, 133 Mise. 288 [quot Cyc]. 
Sel 57 CAn, Del 07 
“Vend” post. 


SGiN. ae en we 1292-a, as 
amended by L. (1927) ch 678 [quot 
People v. Fleishman, 232 N.Y.S. 187, 
189, 133 Mise. 288]. 


97. Holloway v. State, 118 S.W. 
256, 90 Ark. 123, 126; People v. Brad- 
ford, (Cal.) 258 P. 660, 662; Walker 
V,, state. 56 S.E ad 3) 127, Ga 480s 
TUS WAIN S. Ra OL ae Or kh, AeNESce ollnpers 
Smith v. State, 79 S.E. 764, 766, 138 
Ga.App. 663; State v. Hobl, 194 oe 921, 
108 Kan. 261, 268; Johnson v. Com- 
monwealth, 14 S.W. 492, 90 Ky. 488, 
489, 12 Ky.L. 442; State v. Barrett, 46 
So. 1016, 121 La. 1058, 1060; Common- * 
wealth v. Searle, 2 Binn. (Pa.) 332, 
339. See State v. Anderson, 74 A. 
1097, 24 Del. 135, 140 (where phrase 
is “publish and utter’’). 

[a] “Pass or tender” synonymous. 
—‘The words ‘pass or tender’ are 
synonymous with the words ‘utter and 


publish.” Smith vy. State, 79 S.E. 
764, 766, 138 Ga.App. 663. 
[b] “Utter or publish’ equivalent. 


—Johnson v. Commonwealth, 14 S.W. 
492, 90 Ky. 488, 490, 12 Ky.L. 442. 


98." Staitte= ive Hilly "62. Al 9 S6neree 
ite 77, 78. See also Obscenity 


99. Johnson vy. Commonwealth, 14 
S.W. 492, 90 Ky. 488, 490, 12 Ky.L. 442; 
State v. Horner, 48 Mo. 520, 521. 
State v. Barrett, 46 So. 1016, 121 La. 
1058, 1060 (where statutory phrase 
“alter or publish’ in Rev. St. § 833 
is construed as misprint for ‘utter or 
publish’), 


[a] As contemplating offer.—“By 
the words ‘publish or utter’ an offer is 
contemplated.” State vy. Anderson, 74 
A. 1097, 24 Del. 135, 140. 


“Utter and publish” equivalent see 
supra note [ec]. 

1. See Counterfeiting § 29. 

2. Ga. Pen. Code (1910) § 245 [quot 
Smith v. State, 79 S.E. 764, 766, 13 Ga. 


App. 663; Barron v. State, 77 S.E. 214, 
12 Ga. App. 842, 346]. 


3. Commonwealth v. Fenwick, 198 
S.W. 32, 177 Ky. 685, 687, L.R.A.1918B 
1189. 

4 Smith v. State, 79 S.H. 764, 766, 
18 Ga.App. 663; People v. Rathbun, 21 
Wend. (N.Y.) 509, 527. 


[a] “Passed” equivalent.—Smith v. 
State, 79 S.E. 764, 766, 13 Ga.App. 663. 
5. Smith vy. State, supra. ~ 


[a] Tantamount to “tendered.”— 
Smith v. State, 79 S.E. 764, 766, hs) 
Ga.App. 663. 


6. Ope e ta ane Searle, 2 Binn. 
(Pa.)r 332; 

7. People v. Rathbun, 21 Wend. (N. 
Ve DOOR bins: 

“Negotiation” 45 C.J. p 1375. 
Bills and Notes § 508. 


See. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


| OR ge ae 


the meaning of offering;® passing; 


payment;'® and proffer.14 


Phrases: “Conditional uttering,”!2 “ouilty utter- 
ing,”'* “joint uttering,”!* “uttering and passing,” 
“uttering and publishing,’”’!® “uttering 
check,”'* “uttering forged instrument,”!8 
or publishing the check,”’!® “uttering, vending and 
selling,”?° and “uttering worthless cheek.’’21 


[§ 3] B. As 


Phrases: 


8. State v. Anderson, 74 A. 1097, 
24 Del. 135, 140; Walker v. State, 56 
S.E. 113, 127 Ga. 48, 50, 119 Am.S.R. 
314, 8 L.R.A.N.S. 1175; Common- 
wealth v. Fenwick, 198 S.W. 32, 177 
Ky. 685, 688, L.R.A.1918B 1189; State 
v. Horner, 48 Mo. 520, 522. See Peo- 
ple v. Caton, 25 Mich. 388, 392. 


{a] “Offering in evidence” includ- 
ed.—Abston v. State, 185 S.W. 706, 707, 
134 Tenn. 604. 


{b] Offering for record included.— 
Under Shannon’s Code, § 6597, provid- 
ing that whoever fraudulently passes 
or transfers or offers to pass or trans- 
fer any forged paper knowing it to be 
forged, with intent to defraud anoth- 
er, is guilty of a felony, the recording 
of a forged deed held to be an “ut- 
tering” thereof. Abston v. State, 185 
S.W. 706, 707, 134 Tenn. 604. To same 
effect Davis v. State, 106 S.E. 317, 26 
Ga.App. 467, 468 (under Ga. Pen. Code 
[PESLOFE §° 2323 

[c] “Tender” distinguished.— ‘The 
offer need not go so far as to be in 
law a tender.” State v. Horner, 48 
Mo. 520, 522 [quot Walker v. State, 56 
S.E. 113, 127 Ga. 48, 50, 119 Am.S.R. 
314, 8 L.R.A.N.S. 1175]. 

“Teuder” see Tender § 1. 


9. Abston y. State, 185 S.W. 706, 
707, 184 Tenn. 604. See Smith v. Com- 
monwealth, 152 S.W. 574, 151 Ky. 517, 
518. 
[a] 
Abston v. State, 
134 Tenn. 604. 


“Passing” see Counterfeiting § 27. 
See also Forgery § 51. 

1G. State v. Hobl, 194 P. 921, 108 
Kan. 261, 268; Girdley v. State, 29 S. 
W.(2d) 255, 161 Tenn. 177, 183 (last 
two cases applying word to check). 


“Payment” see Payment § 1. 


“Presentation for payment” 
Bills and Notes § 736. 


11. State v. Ready, 72 A. 445, 447, 
77 N.J.Law 329. 


[a] “The proffer of a will, known 
to be false, to an officer who is known 
to have a general power to approve 
such an instrument, and to make it 
the basis for the administration of 
personal estate, is an assertion of the 
genuineness of the paper, coupled 
with the intention that Some one be 
defrauded by its probate, and that 
will constitute an uttering.” State 
v. Ready, 72 A. 445, 447, 77 N.J.Law 
329. 


“Offering to pass” included.— 
185 SW. 706, 707, 


see 


12. Walker v. State, 56 S.E. 113, 127 
Ga. 48, 50, 119 Am.S.R. 314, 8 L.R.A. 
N.S. 1175; State v. Horner, 48 Mo. 520, 
522. 

13. People vy. Rathbun, 21 Wend. 
(N.Y.) 509, 528 [cit Rex v. Palmer, 2 
LeachcC.C. 978, 981, 168 Reprint 586]. 

14. See Counterfeiting § 31. 

15. See Counterfeiting §§ 27-35 
(as kindred offense to counterfeiting). 


[a] “Disposing of or putting 


9 L 5 ” 
presenting for 


Adjective?*—1. Ordinary Sense. 
Used in its ordinary acceptation, absolute ;?3 com- 
plete ;** entire;?> extreme;2* total.27 


“Utter annihilation,”’?§ “utter deser- 


UTTER—UTTERLY 


or outside.?2 
Utter bar. 


“uttering 


UTTERLY.*7 


away” compared, in English statute 
relating to forged instruments. Peo- 
pe v. Rathbun, 21 Wend. (N.Y.) 509; 
oO . 


16. Walker v. State, 56 S.B. 113, 
127 Ga. 48, 50, 119 Am.S.R. 314, 8 L. 
R.A.N.S. 1175; Davis v. State, 106 S. 
BE. 317, 26 Ga.App. 467, 468; People v. 
Caton, 25 Mich. 388, 398: State v. 
Horner, 48 Mo. 520, 522; People v. 
Rathbun, 21 Wend. CNEY)) 09s 52.75 
Rex v. Palmer, 2 Leachc.c. 978, 981, 
168 Reprint’ 586. See also Forgery § 
22 (as unnecessary to constitute 
forgery), § 52 (uttering and publish- 
Ing as genuine as element of offense of 
uttering), § 57 (specific instances), § 
62 (persons liable). 


[a] “Filing a forged deed for rec- 
ord ‘with the clerk,’ or ‘in the office of 
the clerk,’ as contemplated by law 
for the recordation of a valid deed, 
is an uttering and publishing within 
the scope and purview of section 232 
of the Penal Code of 1910. Davis v. 
State, 106 S.H. 317, 26 Ga.App. 467, 468. 


[b] “Passing” distinguished.— 
Commonwealth v. Searle, 2 Binn. 
(Ra) Be2h 838. 

17. Girdley v. State, 29 S.W.(2d) 


255, 161 Tenn. 177, 183. See State Vv. 
Hobl, 194 P. 921, 108 Kan. 261, 268 
(where the phrase is “uttering or pub- 


lishing . . check’’). 
18. See Forgery §§ 51-58. 
“Forgery” distinguished see For- 
gery § 58. 
_19. State v. Hobl, 194 P. 921, 108 


ani. -26ae26:8% 

[a] “Obtaining money by false 
pretenses” distinguished.—State v. 
Hobl, 194 P. 921, 108 Kan. 261, 268. 


20. People y. Rathbun, 21 Wend. 
(N.Y.) 509, 529 [cit Rex v. Collicott, 
2 Leach C.C. 1048, 1053, 168 Reprint 
620]. 

21. State v. Martin, 155 S.E. 447, 
LOW eine, (0 Os 

[a] “Obtaining goods by means of 
worthless check” distinguished.— 
State v. Martin, 155 S.E. 447, 199 N.C. 
636. 

22. See also Utterly post. 

23. Moody v. Moody, 108 A. 849, 118 
Me. 454, 456. 

“Absolute” 1 C.J. p 360. 

24. Anderson L. D. 

“Complete” 12 C.J. p 239. 


25. Abbott L. D. 
fa] “Bubire and complete.”—Moo- 
dy 


v. Moody, 108 A. 849, 118 Me. 454, 
456. 

“Entire” 20 C.J. p 1269. 

26. Anderson L. D. 

“Extreme” 25 C.J. p 331. 


27. Moody v. Moody, 
118 Me. 454, 456. 


“Total” 62 C.J. p 1161. 
28. Delaware Mut. Safety Ins. Co. 


108 A. 849, 


Utterly lost.*® 
vessel, a strong expression intended to be distin- 
guished from technically lost.4° 


\ 
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tion,”?® and “utter loss.””3° 
[§ 4] 2. Other Sense. 


In another sense, outer? 


The bar**® at which those barristers, 
- | usually junior men, practice who have not yet been 
raised the dignity of king’s or queen’s counsel.*4 


Utter barristers,.?® 
who plead without the bar.*® 


Barristers-at-law, in general, 


Absolutely.?8 
With reference to the loss of a 


dia eee 96 U.S. 645, 653, 24 L.Ed. 


[a] As necessary to discharge bot- 
tomry borrower.—Delaware Mut. 
Safety Ins. Co. v. Gossler, 96 U.S. 645, 
653, 24 L.Ed. 863 [cit 3 Kent Comm. 
(12th Ed.) p 359; Williams & B.Prac. 


47]. See also Shipping § 478. 
29. Deering v. Deering, 123 A. 634, 
123 Me. 448, 449; Moody v. Moody, 


108 A. 849, 118 Me. 454, 456: Stewart 
v. Stewart, 7 A. 473, 78 Me. 548, 552, 
57 Am.R. 822; Padelford v. Padelford, 
34 N.E. 386, 159 Mass. 281, 288. See 
Vercade v. Vercade, 110 N.W. 942, 147 
gear 398, 399. See also Divorce § 


30. Delaware Mut. Safety Ins. Co. 
v. Gossler, 96 'U.S. 645, 653, 24 L.Ed. 
863; Insurance Co. of Pennsylvania 
v. Duval, 8 Serg.&R. (Pa.) 138, 149 
(both cases distinguishing utter loss 
under insurance contract from that 
under bottomry and respondentia con- 
tracts). See also Shipping § 478. 

Under marine insurance contract see 
Marine Insurance §§ 411-436. 


Sl. AbbottsE2. D: 

“Outer” 46 C.J. p 1157. 

32. Anderson L. D. 

“Outside” 46 C.J. p 1159. 

33. “Bar” 7 C.J. p 918. 

34. Abbott L. D. [cit Brownj. 


fa] “These junior barristers are 
said to plead without the bar: while 
those of the higher rank are admitted 
to seats within the bar, and address 
the court or a jury from a place re- 
served for them, and divided off by a 
bar.’ Abbott L. D. [cit Brown]. 


“King’s or Queen’s counsel” 35 C. 
Fe pr Ms. 


35. [a] “Properly 
ters.”—Burrill L. D. 


fete teat see Attorney and Client 


‘outer’ barvis- 


36. Abbott L. D. [cit Cowell]. 

[a] “Benchers” distinguished.— 
“The arey called utter barristers Gave 
pleaders without the bar), to distin- 
suish them from the benchers or those 
who have been readers, and are some- 
times admitted to plead within the 
bar, the same as king’s or queen’s 
sous. are.)? Abbott L. D. [cit Cow- 
el]. 

“Benchers” 7 C. J. p 1045. 

37. See also Utter ante. 

38. Pearsoll y. Chapin, 44 Pa. 9, 14. 

“Absolutely” 1 C.J. p 361. 

39. See Marine Insurance §§ 41i- 
436; Shipping § 478. 

40. Insurance Co. of Pennsylvania 
v. Duval, 8 Serg.&R. (Pa.) 138, 148 
[quot Delaware Mut. Safety Ins. Co. 
v. Gossler, 96 U.S. 645, 656, 24 L.Bd. 
863]. 

“Lost” 38 C.J. p 248. 

“Technical total loss” see Marine 
Insurance § 421. 
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Utterly void.*1 


Other phrases: “Clearly and utterly void,’** “ut- 
“utterly null and void.’’*® 


terly deserted,”*® and 
UTUNTUR QUOD PRIVATA 


IDEM QUI UNIVERSITATES HABENT.** 


UXOR. Latin, in the civil law, a wife.*® 
occurs In various maxims,*® and Latin phrases.°*° 


UXOR ET FILIUS SUNT NOMINA NATUR Z..*! 
UXOR FURI DESPONSATA NON TENEBITUR 


EX FACTO VIRI.°? 


41. “Woid” [40 Cyc 214]. 


42. See generally Fraudulent Con- 
yeyances 27 C.J: p 3:95: 


43. Bean v. Smith, 2 Mason (U.S.) 
252, 274; Fox v. Willis, 1 Mich. 321, 
395: Anderson y. Roberts, 18 Johns. 


CNY.) $6425, 527: Pearsoll v. Chapin, 
44 Pa. 9, 13. But see Gallaugher v. 


Hebrew Congregation, 35 La.Ann. 829, 
833. , 

{a] This and similar expressions 
held to mean merely voidable. Pear- 
soll vy. Chapin, 44 Pa. 9, 13. 

“WVoidable”’ [40 Cyc 214]. 

** Pearsoll v. Chapin, 44 Pa. 9, 
13. 
45. Southwick v. Southwick, 97 


Mass: 3275829, 93. Am. D: 95. 

46. Gallaugher v. Hebrew Congre- 
gation, 35 La.Ann. 829, 833; Pearsoll 
v. Chapin, 44 Pa. 9, 13. 

[a] As merely voidable.—Pearsoll 
v. Chapin, 44° Pag 13. 

{b] Construed as absolutely with- 
out effect.—Gallaugher v. Hebrew 
Congregation, 35 La.Ann. 829, 833. 


47. A maxim meaning “the laws 
which govern corporations are the 
same which govern individuals.” 


Morgan Leg. Max. [cit Branch Leg. 
Max. 134]. 


48. Black L. D. 
“Wife” [40 Cyc 936]. 


49. See maxims post. 
50. See infra this note. 
fa] Et uxor.—‘And his wife. A 


term used in indexing, abstracting, 
and describing conveyances made by 
aman and his wife as grantors, or to 


a man and his wife as grantees. 
Often abbreviated ‘et ux.’” Black 
ite By 

{b] Jure uxoris.—(1) “In right 


of his wife. A term used of a hus- 
band who joins in a deed, is seised 
of an estate, brings a suit, ete., in 
the right, or on the behalf, of his 
wife.” Black L. D. [cit 3 Blackstone 
Comm. 210]. (2) “Opposed, ‘jure 
mariti, in right of the husband.” 
Anderson L. D. 


51. A maxim meaning 
son are names of nature.” 
D. [cit 4 Bacon Works 350]. 


52. A maxim meaning ‘The wife 
of a thief shall not be pound by the 
act of her husband.” Peloubet Leg. 
Max. [cit 3 Coke Inst. 108]. 


53. A maxim meaning “A wife is 
not her own mistress, but is under 
the power of her husband.” Black L. 
D. [cit 3 Coke Inst. 108]. 

54, A maxim meaning “A wife fol- 
lows the domicil of her husband.” 
Bouvier L. D. [cit Trayner Leg. Max. 
606]. 

55s 


“Wife and 
Bouvier L. 


See also Abbreviations § 2 note 


In reference to conveyances to 
defraud creditors,4* the expression has been con- 
strued as meaning simply voidable.* 


UTTERLY—VACANCY 


TATE VIRI.°? 
Vi55 


LEGES SUNT 
VACANCY.®® 


space ;°° 
unoccupied ;°* 


The word 


cant ;°* 
Phrases: 


Di alads BQuody vader: SiC.J, sp) 04s Ie. 
Wen oly Crdampiobor 
4 a Bowen v. Wilcox & Gibbs Sew- 
Inge Mach, Co; «Sib. ull, i, we 

“Versus” [40 Cyc 196]. 

ven. JepnOANiles ibe Dy See Bowen v. 
Wilcox & Gibbs Sewing Mach. Co., 86 
bi 11 12s) Smith vo Butler, 25 N.H. 


521, 533; Lead v. KAatt, 75) NOW. 896; 
GL SLID. 109, 111. 
[a] Clearly understood. — (1) 


Against the contention that a plea 
was bad because it was not wholly in 
the English language because it used 
"Vs." and “versus’”? which are not 
English words the court said: “ ‘Vs’ 
and ‘versus’ have been too long used in 
legal practice and their meaning is 
too well understood, to be open to 
the objection stated. They have, in 
fact, become engrafted upon the Eng- 
lish language, at least so far as they 
are used in this country in legal pro- 
ceedings. Their meaning is well un- 
derstood, and their use quite as ap- 
propriate as the word ‘against’ could 
be.” Smith v. Butler, 25 N.H. 521, 
523. (2) ‘‘Where names of persons 
are Separated by, the abbreviation ‘v, 
or “Vs... > 4») the “name or names 
preceding such abbreviation and the 
name or names following it are as cer- 
tainly designated plaintiff or plain- 
tiffs and defendant or defendants, re- 
spectively, as if those words were 
written in their appropriate places.” 
weed he Klatt, 75 NW. 896, 12 S.D. 
MO ait 


58. Black I. D. 
59. See also Vacant post; Vacate 
post; Vacation post. 


Vacancy of premises see Fire In- 
surance §§ 253-265. 


60. In re Opinion of Justices, 45 
N.H. 590, 592 [quot People v. Hylan, 
106 N.B. 89, 212 N.Y. 236, 245, Ann. 
Cas.1915D 122; Richardson v. Young, 
125 S.W. 664, 122 Tenn. 471, 562 (quot 
Starkweather vy. Hoss, 270 P. 768, 126 
Or. 630, 635) ]. 


“Empty” 20 C.J. p 1247. 
“Space” 58 C.J. p 813. 


61. Black.) D.. [Laquet State v. 
Scott, 15 S.E. 405, 36 W.Va. 704, 711]; 
Bouvier L. D. [quot In re Lewensohn, 
98 F. 576, 579, 3 Am.Bankr. 299; Wal- 
lace v. Payne, 241 P. 879, 883, 197 Cal. 
539, 549; Gormley v. Taylor, 44 Ga. 
76, 82; Grinnell v. Bunker,. 98 A. 69, 
70, 115 Me. 108; State v. Maloney, 20 
S.W. 419, 92 Tenn. 62, 71]. 


62. In re Opinion of Justices, 45 
N.H. 590, 592 [quot People v. Hylan, 
LOG IN =89;) 212 INoY. 206, 2455) Anim 
Cas.1915D 122: Richardson Vv. Youne, 
125 S.W. 664, 122 Tenn. 471, 562 (quot 
Starkweather v. Hoss, 270 P. 768, 126 
Or. 630, 6385; Ashcroft v. Goodman, 
202 S.W. 939, 189 Tenn. 625, 630) ]. 


63. State v. Young, 68 So. 241, 137 


“Temporary vacancy,”°® 


UXOR NON EST SUI JURIS SED SUB POTES- 


UXOR SEQUITUR DOMICILIUM VIRI.*+ 


A common abbreviation of, or which indi- 
cates “versus,’”®® in the titles of causes, and reported 
eases;°? also an abbreviation for “Victoria, 
ume,” “verb,” “vide,” or “voce.”®§ 


% byo]_ 


[§ 1] A. In General. An empty 


a place which is empty,® unfilled,®? or 
a state of being unoccupied ;°* emp- 
tiness;®® nonoccupancy;°° the quality of being va- 
the state of being empty or unfilled.®® 


“vacancy and 


La. 102, 119 (describing this as 
literal and precise definition’’). 
“WJnoccupied” ante. 


64. Wallace v. Payne, 241 P. 879, 
$83, 197 Cal. 539, 549: 


“a 


65. Walsh v. Commonwealth, 89 
Pa. 419, 425, 33 Am.R. 771. 
66. Covey v. National Union F. 


Ins. Co:, 161 PB. 35, 39; 31 (Cal. App: sage 
Cone v. Century Fire Ins. Co., 117 N. 
W. 307, 139 Iowa 205, 210; Limburg 
v. German F. Ins. Co., 57 N.W. 626, 
90 Iowa 709, 714, 48 Am.S.R. 468, 23 


LRA. 99; Knowlton Wis Androscoggin 
Mut. EF. Ins. Co., 62 A. 289, 100 Me. 
481, 486, 2 L.R.A.N.S. 517; Moore v. 


Phenix WS Ins Cos, 16,-Ay 26 4 Nee 
140, 144, 10 Am.S.R. 384n. See Schoe- 
neman v. Hartiordsk. Ins. Co,,, 26732 
815, 8L6 el25e Or. 571s Seuberto vy. ge 
delity-Phenix Ins. Co. of New York, 
136 N.W. 103,104, 29 S.D. 261, 40 LR. 
A.N.S. 58. See also Parmeter v. Wil- 
liamsburgh City F. Ins. Co., 185 N.W. 
810, 48 N.D. 530, 535 (“‘unocecupancy’’). 


[a] “Cessation of occupancy” dis- 
tinguished.—“‘The usual distinction 
drawn between vacancy and a cessa- 
tion of occupancy is that the first is 
used to indicate the removal of furni- 
ture and individuals from a house, 
and the other a change of the uses 
of the building.’’ Southern Nat. Ins. 
Co. v. Cobb, (Tex.) 180 Sow. 155, fe 


{[b] Temporary absence of occu- 
pants insufficient.—‘‘A mere tempora- 
ry absence of the occupants [of a 
dwelling house], with the intention to 
return, when the premises are left in 
their usual condition, does not amount 
to a ‘vacancy.’’’ Kampen v. Farmers’ 
Mut, Mire ins, Co. 133 Niwas 163s kG 
Minn. 68, 71. 


[ce] “Occupancy” contrasted.—(1) 
“The words ‘vacancy’ and ‘occupancy’ 
imply the opposite. If a building is 
occupied it is not vacant; if vacant 
it is not occupied.” Danels vy. Farm 
Property Mut. Ins. Ass’n, (Iowa) 239 
NSW. 24) (25s (2) -“ ‘Vacancy’. cor- 
rectly speaking can only occur when 
the building is empty, contains sub- 
stantially nothing; while ‘occupan- 
cy,’ when speaking of residences, re- 
fers more particularly to human habi- 
tation.” Norman v. Missouri Town 
Mut. F. Ins. Co., 74 Mo.App. 456, 460. 


“Nonoccupancy” 46 C.J. p 492. 

“Occupancy” 46 C.J. p 8938. 

67. Walsh v. Commonwealth, 
Par 419, 425, 33 AmiRy 771s 

“Vacant” post. 

68. State v. Askew, 2 S.W. 3849, 48 
Ark. 82, 89 [quot State v. Burkhead, 
85 S-W. 901, 187 Mo. 14, 35°" State. v. 


tiga ane 18 S.W. 784, 108 Mo. 153, 


69. Athens Mut. Ins. Co. v. Toney, 
57 S.H. 1013, 1 Ga.App. 492, 498. 
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nonoceupaney,”"° “ ‘vacancy’ for ten days,”71 “va- 
cancy of insured property,”72 and “Vacancy or un- 


oceupancy.’’73 


[§ 2] B. Relating to Offices. “Vacancy” as used 
in connection with an office or official position is 


elsewhere discussed.74 
Classification and distinctions. 


been classified as being absolute, accidental, “actu- 
al,” constructive, or original.?® “Vacaney” has been 
distinguished from “absence,”7* “failure to elect,”?77 
“hiatus in ineumbeney,’’?8 “term,”*® and “unexpired 


term.”8° 


Accidental’? or absolute’? vacancy. An “absolute 
vacancy” has lbscn defined as a vacaney consisting 
of no one lawfully in the office exercising its fune- 
tions ;$* and the vacancy is said to be accidental or 
absolute when, the incumbent having died, resigned, 
or been removed, there is no one in 


ing the duties of the office.84 
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exists in fact and is unaffected by statute.®¢ 


. Constructive’? vacancy. A vacancy is said to be 
constructive when the incumbent has no legal right 
or claim to continue in office, but can be legally 
replaced by another functionary;88 and so construe- 
tive vacancies are those that do not occur except as 
they are created by statute,*® or pursuant to con- 


Vacancies have Sey! ah 
stitutional provisions.?° 


Original®! vacancy. A vacancy is said to be orig- 
inal when an office is created and no ome has been 
appointed to fill it.9? 


Other phrases: “After a vacancy has oceurred,”?? 
“as in case of any other vacancy,”®4 “as in other 
cases of vacaney,”®* “a vacancy by death or resig- 
nation or otherwise,”’®* “during which such vacancy 
occurred,”°* “fill any vacaney for the unexpired 
portion of the term,”®* “fill any vacancy that may | 
happen,”®® “filling such vacancy,”? “fill such vaean- 
cy at a special meeting,”? “fill the vacancy,”? “fill 


esse discharg- 


Actual*® vacancy. A vacancy in fact; one that 


70. Republic County Mut. Fire Ins. 
Co. v. Johnson, 76 P. 419, 69 Kan. 146, 
151, 105 Am.S.R. 156, 2 Ann.Cas. 20; 
Moore v. Phceenix F. Ins. CO., Gu Ancots 
64 N.H. 140, 142, 10 Am.S.R. 384n. 


71. Kampen v. Farmers’ Mut. F. 
ae Co., 133 N.W. 163, 116 Minn. 68, 


72. Ohio Farmers’ Ins. Co. v. Vogel, 
(Ind.App.) 75 N.E. 849. 


73. Parmeter vy. Williamsburgh 
City F. Ins. Co., 185 N.W. 810, 48 
N.D. 530, 535; Seubert v. Fidelity- 


Phenix Ins. Co. of New York, 136 N. 
W. 103, 104, 29 S.D. 261, 40 L.R.A.N.S. 
58. 


74. See Officers §§ 117-128. 
Vacancy in particular offices: 


Assignments for Benefit of Creditors 
§§ 300-315 (trustee). 


Bankruptcy §§ 184, 185 (trustee). 

Clerks of Courts §§ 7-10, 21. 

Corporations § 1853 (board of direc- 
tors). 

Counties §§ 94, 155, 156. 

District and Prosecuting Attorneys §§ 

Judges §§ 53-63. 

Juries §§ 254, 303. 

Justices of the Peace §§ 14-16. 


Municipal Corporations §§ 1012- 
1014%%, 1063-1065, § 1259 (board of 
public works), § 1276 (police com- 
missioner or board), § 1301 (city 
marshal), § 1573 (board of educa- 
tion). 

Paupers § 12. 

Registers of Deeds § 8. 


Schools and School Districts §§ 194— 
199. 


Sheriffs and Constables §§ 27-30, 76— 
79. 


States §§ 190, 203. 
Towns §§ 102, 103. 
United States § 15. 
. 75. State v. Dowling, 120 So. 593, 
167 La. 907, 959; State v. Rareshide, 
32 La.Ann. 934, 987; Grinnell v. Bunk- 
er, 98 A. 69, 70, 115 Me. 108. 
“Accidental or absolute vacancy” 
see infra text and notes 81-84. 
“Actual vacancy” see infra text and 
notes 85, 86. 
“Constructive vacancy” 
text and notes 87-90. 
“Original vacancy” see infra text 


[66 C. J.—25] 


see infra 


and note 92. 

76. State v. Bouvy, 50 So. 849, 124 
La. 1054, 1058; Kamben v. Farmers’ 
Mit Enis. «Con mt3o) UNE WelGoe MiG 
Minn. 68, 71; Hamilton v. King, (Tex. 
Civ.App.) 206 S.W. 953. 955: Craw- 
ford v. Saunders, 29 S.W. 102, 9 Tex. 
Civz Apps, 22/5,\227: 

77. Ringling vy. City of Hemp- 
stead, 193 F. 596, 602, 113 C.C.A. 464; 
State v. Ives, 78 N.E. 225, 167 Ind. 13, 
21; State v. Windom, 155 N.W. 629, 
131 Minn. 401, 406. 


[a] Nonelection as creating “va- 
cancy.”—‘‘The nonelection of a suc- 
cessor, whether it be through a neg- 
lect of the people or a failure of the 
law to afford a proper opportunity, 
creates a vacancy.” Commonwealth 
Ve. McAfee, 81 A. 85,.232 Pa. 36,146. 


78. Wallace v. Payne, 241 P. 879, 
883, 197 Cal. 539, 549. 

[a] ‘Wacancy” is broader.—Wwal- 
lace v. Payne, 241 P. 879, 883, 197 Cal. 
539, 549. 

79. See cases infra this note. 

[a] “Vacancy” and “term” differ- 
ent things.—(1) ‘Vacancy in an of- 
fice is one thing and term is anoth- 
er” “State v. Johns, 32 Or. 5338, 537 
[quot Rodwell v. Rowland, 50 S.B. 
319, 187 N.C. 617, 629]; Chadduck v. 
Burke, 49 S.E. 976, 103 Va. 694, 698 
[quot Frantz v. Davis, 131 S.E. 784, 
785,144 Va. 320]. (2) “An office may 
be vacant and filled many times dur- 
ing a term of four years.’’. State v. 
Johns, supra; Chadduck v. Burke, su- 
pra [quot Frantz v. Davis, supra]. 

“Term” see Term or Terms § 11. 

80. Carey v. Cruise, 158 N.E. 315, 
246 N.Y. 237, 248: State v. Metcalfe, 
88 N.E. 738, 80 Ohio St. 244, 265. 


“Unexpired term’ see Term or 
Terms § 11 text and note 38. 

81. “Accidental” 1 C.J. p 396. 

82. “Absolute? 1 C.J. p 360. 

83. State v. Johnson, 237 P. 12, 24, 
135 Wash. 109. 

84. State v. Dowling, 120 So. 593, 
167 La. 907, 959; State v. Rareshide, 
32 La.Ann. 934, 937. 

“Constructive vacancy” contrasted 
see infra note 88 [a]. 

85." “Actual?” 1 C.J. p 1182. 

86. Grinnell v. Bunker, 98 A. 69, 
70, 115 Me. 108. 


[a] Illustration —“If an incum- 


bent dies or resigns, a vacancy in fact 


occurs, an actual vacancy and this is 
its common meaning.” Grinnell vy. 
Bunker, 98 A. 69, 70, 115 Me. 108. 

“Constructive vacancy” contrasted 
see infra note 89 [a]. 


oe fact”: see In § 8 text and note 


87. “Constructive” 12 C.J. p 1303. 


88. State v. Dowling, 120 So. 593, 
167 La. 907, 959; State v. Rareshide, 
32 La.Ann. 934, 937. 

[a] “Accidental or absolute vacan- 
cy” contrasted.—State v. Dowling, 120 
So. 593, 167 La. 907, 959; State v. 
Rareshide, 32 La.Ann. 934, 937. 

89. Grinnell v. Bunker, 98 A, 69, 
70, 115 Me. 108. 


[a] “Actual vacancy” contrasted. 
—Grinnell v. Bunker, 98 A. 695,70,.115 
Me. 108. 

90. State v. Young, 68 So. 241, 137 
La. 102, 115; State v. Rareshide, 32 
La.Ann. 934, 937. 

[a] “Original or absolute vacan- 
cies” contrasted.—State v. Young, 68 
S0., (241,137) Tia. 102) 1153 State ‘v. 
Rareshide, 32 La.Ann. 934, 937. 


91. “Original” 46 C.J. p 1137. 


92. State v. Dowling, 120 So. 593, 
167 La. 907, 959; State v. Rareshide, 
32 La.Ann. 934, 937. See State v. 
Young, 68 So. 241, 137 La. 1027 915; 


“Constructive vacancies” contrast- 
ed see supra note 90 [a]. 

$3. In re Lewensohn, 98 F, 576, 
579, 3 Am.Bankr. 299, 


94. Ashcroft v. Goodman, 202 §. 
W. 939, 139 Tenn. 625, 629. 


95: "State ty Acton; 77 P.299; 737 
Mont. 37, 40. 


96. Cason v. Harn, 131 S.E. 88, 161 
Ga. 366, 369. 


97. People v. De Guelle, 105 P. 
1110, 47 Colo. 13, 20. 


98. Gold Bluff Mining & Lumber 
Corp. v. Whitlock, 55 A. 1 ECS Ey ak tess 
Conn. 669. 


99. Commonwealth v. McAfee, 81 
A. 85, 232 Pa. 36, 47; Walsh v, Com- 
bee ceith, 89 Pa. 419, 426, 33'Am.R. 


1. State v. Burkhead, 85 S.w. 901, 
187 Mo. 14, 36. 


2. State v. Ives, 78 N.E. 225, 167 
inde 13,016: 


3. State v. Brown, 


123 N.W. 779, 
144 Iowa 739, 742. 
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the vacancy until a successor is elected,”* “holding 
over prevents vacaney,’’® “if a vacancy shall oc- 
eur,”’® “if such vacancy shall happen,’’’ “if there 
shall be a vacaney,”’® “is deemed a vacaney,’”® “to 
fill such vacancy,”?° “to fill up the vacancy,’ “until 
the vacancy be filled by election,’’!? “vacancy had 
oceurred by resignation,”!? “vacancy in nomina- 
tion,”!4 “vacancy in office,”+5 “vacancy in the office 
of trustee,”!® “ ‘vacancy’ in the trust,’ “vacancy 
shall be filled as provided by law,”!® “when B [of- 
ficer] was put in jail a vacancy existed,’!® “when- 
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tive offices,”27 “appointees to fill vacancies,”?® “cas- 
ual vaecancies,”?® “elections to fill vacancies,”?° “ex- 
cept to fill vacancies,”*! “fill vacancies . . . not 
otherwise provided ‘for, 732 “fill the vacancies for 
the unexpired portion of the. term,’’?? “periodical 
vacaneies,’?* “such vacancies shall be filled in the 
manner provided by law,’*® “supply the vacancies 
in such office,”?® “the filling of all vacancies not 
otherwise directed or provided,”?? “vacancies in elec- 
tive offices,”*’ “vacancies occurring after the holding 
of any primary,’’® “vacancies occurring among the 


28 


ever a vacancy occurs,’?° and 
vacancy ;”?1 also 
“all vacancies . . . 
tion, or otherwise,’ 


[a] Ad interim appointment.—In 
discussing the power of a court, under 
a statute, to appoint ad interim clerk 
in case of vacancy in the office, the 
court said: (1) ‘ ‘Vacancies in coun- 
ty offices’ are to be ‘filled’ 
board of supervisors. 
ever, a vacancy occurs in the office of 
clerk (a county office), the court or 
judge ‘may appoint’ a suitable person, 
not to fill the vacancy but to ‘act as 
clerk’ until the ‘vacancy shall be filled 


as provided by law.’” State v. 
Brown, 123 N.W. 779, 144 Iowa 739, 
742. (2) “When the vacancy is 


filled in one way or the other [ap- 
pointment by supervisors, or election 
by people] the authority of such per- 
son to ‘act as clerk’ is revoked.” 
State v. Brown, 123 N.W. 779, 144 
Iowa 739, 743. d 

4. Rodwell v. Rowland, 50 S.E. 
319, 137 N.C. 617, 629; State v. Johns, 
SEO DoS Do allt 

5. Pearson v. Lee, 160 S.E. 369, 
173 Ga. 496, 498; Stephenson v. Pow- 
ell, 150 S.E. 641, 169 Ga. 406, 408. 

6. Murphy v. People, 242 P. 57, 78 
Colo, 276, 279: 

{a] “If there shall he a vacancy” 
contrasted.—Murphy v. People, 242 P 
Bipais COlO;t21 O62 10- 


- %. In re Opinion of Justices, 45 N. 
H. 590, 592; Richardson v. Young, 125 
S.W. 664, 122 Tenn. 471, 563. 


8. Murphy v. People, 242 P. 57, 78 
Colo. 276, 279 


“Ifa odeaney shall occur” contrast- 
ed see supra note 6 [a]. 


9. Grinnell v. Bunker, 98 A. 69, 70, 
115 Me. 108. 


10. People v. De Guelle, 105 P. 
DELO A Te COLO! 13,16 bets State Vv, 
Amos, 133 So. 623, 625, 101 Fla. 114; 
In re Advisory Opinion to the Gov- 
ernor, 62 So. 363, 65 Fla. 434, 440, 50 
L.R.A.N.S. 365; ‘Sansbury v. Middle- 
ton, 11 Md. 296, 313 [quot State v. 
Corcoran, 103 S.W. 1044, 206 Mo. 1, 17, 
12 Ann.Cas. 565; State v. Ware, 10 P. 
885, 13 Or. 380, 387]; State v. Burk- 
Head. .85 4 SnWaw QOL V8 . MON 14 87: 
State v. Boecker, 56 Mo. 17, 20; State 
v. Boucher, 56 N.W. 142, 3 N.D. 389, 


395, B21, LRA. 5389 (by, appoint- 
ment’); Hood v. Miller, 291 P. 504, 
507, 144 Okl. 288; In re Filling Va- 


cancies by Governor, 67 A. 802, 28 EVAL: 
602, 604; Richardson v. Young, 125 S. 
W. 664, 122 Tenn. 471, 550; State v. 
Johnson, PAB CN epee le 3 Laas) Wash. 109. 


11. Grinnell v. Bunker, 98 A. 69, 
71, 115 Me. 108. 
12. People v. De Guelle, 105 P. 


1110, 47 Colo. 13, 20. 


— 


“where there is a 
“after the vacancies occurred,”?? 

caused by death, 
“all vacancies not otherwise 
provided for,”?4 “all vacancies occurring in any 
office,”*° “all vacancies shall be filled by appoint- 
ment,”?° “all vacancies that may happen in elec- 


candidates . . 


resigna- | camcies . . 


tion.” 43 
VACANT.## 


meaning to the 


13. State v. Crawford, 79 So. 875, 
76 Fla. 388, 390. 


14. State v.. Tyler, 130 So. 721, 100 
Fla. 1112, 1118; State v. Greathouse, 
233 P. 527, 529, 48 Nev.s419.. See 
Heney v. Jordan, 175 P. 402, 405, 179 
Cal. 24, 31; Koehler v. Beggs, 250 P. 
268, 121 Kan. 897, 902 (‘‘vacancies in 
the nominations”); Halteman v. Gro- 
gan, 24 S.W.(2d) 921, 233 Ky. 51, 54; 
Starkweather v. Hoss, 270 P. 768, 126 
Or. 630, 636. See also Elections § 143. 


15. Stafford v. Cook, 252 S.W. 597, 
159 Ark. 438, 444; State v. Levy Court 
of New Castle County, 140 A. 642, 645, 
83 Del. 554; Hollar v. Cornett, 138 S. 
W. 298, 144 Ky. 420, 424; Dixon v. 
Caudill, 136 S.W. 1048, 143 Ky. 623, 
626; Combs v. Eversole, 86 S.W. 560, 
120 Ky. 346, 350; Hopkins v. Swift, 37 
S.W. 155, 100 Ky. 14, 21, 18 Ky.L. 526; 
State v. Miller, 137 So. 737, 738, 162 
Miss. 149; State v. Baggett, 110 So. 
240, 145 Miss. 142, 160; State v. Cal- 
low, 254 P. 187, 78 Mont. 308, 327 
(“ ‘vacancy’ in the office’); Rodwell 
Vv; Rowland, 50 S.B: 319) 137) N.C. 617, 
629 (‘‘vacancy in an Office’); Holtan 
v. Beck, 125 N.W. 1048, 20 N.D. 5, 15; 
State v. Boucher, 56 N.W. 142, 3 N.D. 
389, 398, 21 L.R.A. 539; State v. Johns, 
3 Or. 533, 537 (‘vacancy in an of- 
fice’); Commonwealth v. Hanley, 9 
Pa. 513, 519; Conger v. Roy, 267 S.W. 
122, 151 Tenn. 30, 438; Ashcroft. v. 
cman 202 S.W. 939, 1389 Tenn. 625, 
629. 


[a] “Vacancy in term” distin- 
guished.—Lee v. Byrd, 151 S.E. 28, 169 
Ga. 622, 627; Claude v. Wayson, 84 A. 
562, 566, 118 Md. 477. 

16. In re Lewensohn, 98 F. 576, 
578, 3 Am.Bankr, 299 (trustee in bank- 
ruptcy); Petition of Ballou, 11 RI. 
359, 360 (for benefit of creditors). 
See also Assignments for Benefit of 
Sreditors §§ 300-315; Bankruptcy §§ 


184, 185. 

17. Petition of Ballou, 11 R.I. 359, 
360. 

18. State v. Brown, 123 N.W. 779, 


144 Iowa 739, 742. 

19. City of Macon v. Bunch, 118 S. 
EB. 761, 156 Ga. 27, 32. 

20. State v. Callow, 254 P. 187, 78 
ae 3808, 326. 

1. In re Lewensohn, 

519, 3 Am.Bankr. 299. 

22. State v. City of Butte, 109 P. 
71.0, 722, 4f Monitgisty 

23. State v. Mason, 133 So. 809, 17 
La.App. 504, 505. 

24. Commonwealth vy. McAfee, 81 
A. 85, 232 Pa. 36, 47; Walsh v. Com- 
monwealth, 89 Pa. 419, 426, 33 Am.R. 


98 F. 576, 
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caused by death or removal,’’*® 


“vacancies occurring by death after election,”** dva- 
occurring by death, resignation, or 
otherwise,”*? and “vacancies shall be filled by elec- 


There is ne technical nor peculiar 


word.*® In its primary or ordi- 
tifile 
25. State v. Askew, 2 S.W. 349, 48 


Ark. 82, 88. 


26. Wis. Const. art 6 § 4 [quot 
State v. Johnson, 177 N.W. 899, 900, 
171 Wis. 521]. 


27. State v. Caulk, (Del.) 138 A. 
354, 356 
28. a re Advisory Opinion to the 


Governor, 62 So. 363, 65 Fla. 434, 439, 
50 L.R.A.N.S. 365; State v. Halladay, 
219 N.W. 125, 52 S.D. 497, 500. 

29. Mulcahy v. Payne, 27 Austr.C. 
L.R. 470, 479. 

30. In re Advisory Opinion to the 
Governor, 62 So. 363, 65 Fla. 434, 438, 
50 L.R.A.N.S. 365; Shaffner v. Shaw, 
180 N.W. 853, 855, 191 Iowa 1047. 
See State v. Rogge, 257 P. 1029, 80 
Mont, 1,07, 

31. Carey v. Cruise, 158 N.E. 315, 
246 N.Y. 237, 243; Delehanty v. Britt, 
149.) IN. YSi's. 975 99s" 163) AppsDingetse 
(both cases construing N. Y. Const. 
art 12 § 3); State v. Boucher, 56 N.W. 
142, 3 N.D. 389, 393, 21 LRA 539: 


32. In re Filling Vacancies by 
Governor, 67 A. 802, 28 R.I. 602, 605. 


33. State v. Halladay, 219 N.W. 
125, 52 S.D. 497, 500. 


34 Mulcahy v. Payne, 
C.L.R. 470, 479. 


35. State v. Burkhead, 85 S.W. 901, 
187 Mo. 14, 36. 


36. State v. Ives, 78 N.E. 225, 226, 
16MIN as Tse 7 


37. State v. Trewhitt, 82 S.W. 480, 
113 Tenn. 561, 567. 


38. Handschuch v. Martin, 147 A. 
329, 7 N.J.Misc. 827. 


39. State v. Tyler, 130 So. 721, 100 
Fla. 1112, 1118; Koehler v. Beggs, 250 
P. 268, 121 Kan. 897, 902; State v. 
Kortjohn, 150 S.W. 1060, 1062, 246 
Mo. 34; State v. Greathouse, 233 P. 
527, 529, 48 Nev. 419; State v. Frear, 
128 N.W. 1068, 1074, 144 Wis. 79, 140 
Am.S.R. 992. 


40. State v. Duncan, 177 P. 248, 55 
Mont. 376, 378; Starkweather v. Hoss, 
270 P. 768, 126 Or. 630, 635. 

41. State v. Frear, 128 N.W. 1068, 
1075, 144 Wis. 79, 140 Am:S.R. 99/2) 

42. Grinnell v. Bunker, 98 A. 69, 
71, 115 Me. 108. 

43. Grinnell 
70, 115 Me. 108. 

44. See also Vacancy ante; Vacate 
post; Vacation post. 

45. Stocking v. State, 7 Ind. 326, 
329 [quot People v. Rucker, 5 Colo. 
455, 463; State v. Boecker, 56 Mo. 17, 


27 Austr. 


v. Bunker, 98 A. 69, 


nary sense*® the term may be used as signifying: 
Deprived of contents;47 destitute of an incumbent ;#8 
devoid of occupants ;*9 empty,°° of everything but 
air,®* or of its ineumbent;°2 entire abandonment ;*# 


VACANT 


having no incumbent‘ or occupant with a “de jure” 


21 (quot State v. Blakemore, 15 S.W. 
960, 104 Mo. 340, 345); State v. City 
of Butte, 109 P. 710, 712, 41 Mont. Bade 
State v. Irwin, 5 Nev. 111, 129; People 
v. Hylan, 106 N.E. 89, 212 N.Y. 236, 
245, Ann.Cas.1915D 122; Cline v. 
Greenwood, 10 Or. 230, 238]; Richard- 
son v. Young, 125 S.W. 664, 122 Tenn. 
SI 255 18 

{a] Not always in strict technical 
sense.—“The word ‘vacant’ we 48 
not to be taken in a strict technical 
sense in every case.” State y. Clark, 
89 A. 172, 87 Conn. 537, 547, 52 LRA. 
N.S. 912. 


46. Cosmos Exploration Co. vy. 
Gray Eagle Oil Co., 112 F. eis ely) 
CCA. 95 61) aR A. 230;.. Crider v. 


Crum, 25 S.W.(2d) 1009, 233 Ky. 414, 
417; War Fork Land Co. v. Llewellyn, 
251 S.W. 663, 666, 199 Ky. 607; Nor- 
man _v. Missouri Town Mut. F. Ins. 
Co., 74 Mo.App. 456, 460: Herrman v. 
Merchants’ Ins. Co., 81 N.Y. 184, 188, 
37 Am.R. 488, 1 Ky.L. 222: Schoene- 
man v. Hartford F. Ins. Co., 267 P. 
815, 816, 125 Or. 571; Walsh v. Com- 
monwealth, 89 Pa. 419, 425, 33 Am.R. 
771; Agricultural Ins. Co. of Water- 
town, N. Y. v. Owens, 132 S.W. 828, 
830, 63 Tex.Civ.App. 354. 


47. Webster D. [quot Limburg v. 
German F. Ins. Co., 57 N.W. 626, 90 
Iowa 709, 711, 48 Am.S.R. 468, 23 L, 
R.A. 99; Norman v. Missouri Town 
Mut. F. Ins. Co., 74 Mo.App. 456, 460]; 
Walsh vy. Commonwealth, 89 Pa. 419, 
425, 33 Am.R. 771; Liverpool & Lon- 
don & Globe Ins. Co. v. Baker, (Tex. 
Civ.App.) 198 S.W. 632, 634: Southern 
Nat. Ins. Co. v. Cobb, (Tex.Civ. App.) 
180 S.W. 155, 156. See Florea v. Iowa 
State Ins. Co., 32 S.W.(2d) 111, 113, 
225 Mo.App. 49, 

[a] “A thing is vacant when there 
is nothing in it.” Webster Unabr. D. 
[quot Norman vy. Missouri Town Mut. 
F. Ins. Co., 74 Mo.App. 456, 460]. 


[b] House held not “vacant.7»— 
“Certainly the house was not vacant 
within the meaning of the policy, for 
the evidence shows . that a sub- 
stantial portion of the tenant’s house- 
hold goods were yet in it at the time 
of the fire and were destroyed along 
with it.” Florea v. Iowa State Ins. 
Co., 32 S.W.(2d) 111, 113, 225 Mo.App. 
49. 


48. Standard D. [quot Grinnell v. 
Bunker, 98 A. 69, 70, 115 Me. 108]. 


“Destitute” 18 C.J. p 975. 

“Incumbent” 31 C.J. p 409. 

49. Standard D. [quot Knight v. 
Trigg, 100 P. 1060, 16 Idaho 256, 266]. 
See Kampen v. Farmers’ Mut. F. Ins. 
Co., 1383 N.W. 163, 116 Minn. 68, 71. 


{a] Temporary absence of occu- 
pants.— Where owner and occupant of 
insured house left it, and went with 
his family to visit his parents in an- 
other part of the state, but clearly in- 
tended to return; engaged one neigh- 
bor to look after the house in which 
all additional clothes of the family 
were left; engaged another neighbor 
to look after garden vegetables; and 
left a cow and a horse with a third 
neighbor to be cared for, the court 
said: “Do these facts prove that the 
house was ‘vacant’ during the absence 
of plaintiff and his family, within the 
meaning of that term as used in in- 
surance contracts? We hold that the 
house was not ‘vacant.’’”’ Kampen y. 
Farmers’ Mut. F. Ins. Co., 133 N.W. 
163, 116 Minn. 68, 71. 


50. Standard D. [quot Knight v. 
Trigg, 100 P. 1060, 16 Idaho 256, 266]; 
Webster D. [quot Cosmos Explora- 
tion Co. v. Gray Eagle Oil Cory, £12 
FY 4, 18, 50'C.C.A. 79, 61 L.R.A. 230]; 
Ham vy. State, 49 So. 1032, 162 Ala. 
117, 120; Stocking v. State, 7 Ind. 326, 
329 [quot People v. Rucker, 5 Colo. 
455, 464; State v. Boecker, 56. Mo. ie 
21 (quot State v. Blakemore, 15 S.W. 
960, 104 Mo. 340, 345); State v. City of 
Butte, 109 PB. 710, 712, 41 Mont. 377; 
State v. Irwin, 5 Nev. 111, 129; People 
v. Hylan, 106 N.E. 89, 212 N.Y. 236, 
245, Ann.Cas.1915D 122: Cline v. 
Greenwood, 10 Or. 230, 238]; Shaffner 
v. Shaw, 180 N.W. 853, 854, 191 Iowa 
1047; Russell vy. Granite State Fire 
Ins. Co., 116 A. 554, 556, 121 Me. 248; 
Knowlton y. Androscoggin Mut. FE. 
Ins. Co., 62 A. 289, 100 Me. 481, 486, 2 
L.R.A.N.S. 517; Herrman v. Adriatic 
FE, Ins. Co., 85 N.Y. 162, 167, 39 Am.R. 
644; Walsh vy. Commonwealth, 89 Pa. 
419, 425, 33 Am.R. 771 [quot State v. 
Scott, 15 S.W. 405, 36 W.Va. 704, 711]; 
Southern Nat. Ins. Co. vy. Cobb, (Tex. 
Civ.App.) 180 S.W. 155, 156; Agricul- 
tural Ins. Co. of Watertown, N. Y. v. 
Owens, 132 S.W. 828, 830, 68 Tex.Civ. 
App. 354. See People v. Osborne, 4 pe 
1074, 7 Colo. 605, 612 (where this 
meaning is given for “‘vacancy’’). 


[a] Meaning in general use.—‘“‘The 
ordinary meaning of the word ‘vacant’ 
in its general use, is to be empty.” 
Cosmos Exploration Co. v. Gray Eagle 
OUYC Os WL 4 132550,.C. CoA 79, 161 
L.R.A. 230. 


[b] With reference to houses.— 
(1) “A house would be vacant when 
it is empty.” Yates v. McDonald, 96 
S.W. 865, 123 Ky. 596, 602. (2) “A 
vacant house is literally an empty 
house.” Woodruff v. Imperial F. Ins. 
Co., 83 N.Y. 133, 143 [quot Seubert v. 
Fidelity-Phenix Ins. Co. of New York, 
136 N.W. 103, 104, 29 S.D. 261, 40 L. 
R.A.N-S. 58]. (3) “A house filled 
with furniture throughout cannot be 
said to be ‘vacant,’ the primary or 
ordinary meaning of which is ‘emp- 
ty.’” Herrman v. Merchants’ Ins. 
Co., 81 N.Y. 184, 188, 37 Am.R. 488, 1 
Ky.L. 222 [quot Norman v. Missouri 
Town Mut. F. Ins. Co., 74 Mo.App. 456, 
460 (quot Schoeneman vy. Hartford F. 
Ins. Co., 267 P. 815, 816, 125 Or. 571)]. 
(4) “It is quite clear that the house 
was not ‘vacant’ for a period of ten 
days prior to the fire as there was 
some furniture bélonging to the ten- 
ant still remaining in the house.” 
Seubert v. Fidelity-Phenix Ins. Co. of 
New York, supra. (5) Where, after 
the tenant of an insured house moved 
out, another person moved in at the 
request of the owner, so as to pre- 
serve the insurance, had all his ef- 
fects in one room of the house, with 
control of the premises, and was cor- 
porally present and in actual posses- 
sion of the premises every night dur- 
ing most of the time between depar- 
ture of the tenant and the destruction 
of the house by fire, about a month, 
the court in holding there was no vio- 
lation of the policy provision that the 
entire policy should be void if the 
building should remain vacant or un- 
occupied for ten days, said: “The fact 
that he only used one of the rooms in 
the house and that the other rooms 
were not furnished, did not make the 
place vacant, as that term is used in 
the policy.” Agricultural Ins. Co. of 
Watertown, N. Y. v. Owens, 132 S.W. 
828, 830, 63 Tex.Civ.App. 354. 


“Empty” 20 C.J. p 1247. 
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title;°> inhabited by no one;5¢ not filled,®* by an 
occupant or incumbent;°* not legally filled;®® not 
occupied ;°° not oceupied or filled with an incum- 
bent or tenant;°! unfilled ;*2 unoceupied,®? by a 


51. Limburg v. German F. Ins. Coy 
57 N.W. 626, 90 Iowa 709, 711, 48 Am. 
S.R. 468, 23 L.R.A. 99. See Robinson 
v. Mennonite Mut. F. Ins. Co., 139 P. 
420, 91 Kan. 850, 855. 

52. -Conger v. Roy, 267 S.W. 122, 
151 Tenn. 30, 42; State v. Malone, 174 
S/W. 257, 181 Tenn. 149, 157. 


53. Southern Nat. Ins. Co. v. Cobb, 
(Tex.Civ.App.) 180 S.W. 155, 156. 


eT} tetany see Abandonment 


54. Standard D. [quot Knight v. 
Trigg, 100 P. 1060, 16 Idaho 256, 266]. 
See Cosmos Exploration Co. v. Gray 
Eagle Oil Co., 112 F. 4, 13, 50 C.C.A. 
IT,06)* TARA. (230: 

55. Oliver vy. Mayor of Jersey City, 
44 A. 709, 63 N.J.Law 634, 636, 48 L, 
R.A. 412, 76 Am.S.R. 228 [quot Lail v. 
City and County of Denver, 297 P. 512, 
88 Colo. 362, 372; Haymaker v. State, 
163 P. 248, 22 N.M. 400, 408, L.R.A. 
1917D 210]. 

“De jure” 18 C.J. p 471. 

SCL LbLe me, 024 Coda ped 01S 

56. See cases infra this note. 

[a] In relation to houses.—(1) “A 
house was called vacant which was 
inhabited by no one.” Burrill L. D. 
[quot Bedell v. Edgett, 104 N.Y.S. 
1013, 1014, 120 App.Div. 451]. (2) “A 
dwelling house is only vacant when 
it ceases to be used as a place of hu- 
man habitation or for living purpos- 


es.” Baggerly v. ee; v3 Nee ode 
923, 37 Ind.App. 139. (3) “Several 
witnesses knowing that no one was 


residing in it, testified that it was va- 
cant; and so would the great major- 
ity, if not all persons, say the same 
thing.”” American Ins. Go. v. Pad- 
field, 78 Ill. 167, 169. 


“Inhabited” 31 C.J. p 1194. 


57. Webster D. [quot Limburg v. 
German F. Ins. Co., 57 N.W. 626, 90 
Iowa 709, 711, 48 Am.S.R. 468, 23 L.R. 
A. 99; Norman v. Missouri Town Mut. 
E., ete.,-Ins. Co., 74 Mo.App. 456, 460]; 
Yates v. McDonald, 96 S.W. 865, 123 
Ky. 596, 602; Walsh v. Common- 
wealth, 89 Pa. 419, 425, 33 Am.R. 771. 

“Filled” 25 C.J. p 1128. 

58. Webster New Int. Di 
State v. Callow, 254 P. 187, 78 
308, 326]. 

59. State v. Mason, 133 So. 809, 17 
La.App. 504, 508. 

60. Century D. [quot Bedell v. Edg- 
ett, 104 N.Y.S. 1013, 1014, 120 App. 
Div. 451]; Daniels v. Farm Property 
peut. Ins. Ass’n, (Iowa) 239 N.w. 24, 


[quot 
Mont. 


Sahai ao ah 46 C.J. p 899 note 59 
a]. 


61. Century D. [quot Bedell v. 
Edgett, 104 N.Y.S. 1013, 1014, 120 App. 
Div. 451). 

“Tenant” 62 C.J. p 571. 


62. Burrill L. D. [quot Bedell v. 
Edgett, 104 N.Y.S. 1013, 1014, 120 App. 
Div. 451]; Standard D. [quot Knight 
v. Trigg, 100 P. 1060, 16 Idaho 256, 
266]; State v. Malone, 174 S.w. PASS 
131 Tenn. 149, 157 [quot Conger v. 
Roy, 267 S.W. 122, 151 Tenn. 30, 42]. 


[a] Meaning in general use.—‘‘The 
ordinary meaning of the word ‘va- 
cant’ in its general use, is to be... 
unfilled.’”” Cosmos Hxploration Co. v. 
Gray Eagle Oil Co., 112 F. 4, 13, 50 
C.C.A. 79, 61 I.R.A. 230. 


63. Burrill L. D. [quot Bedell v. 
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legally qualified incumbent ;°* untenanted ;°°: with- 
out a claimant,®°® a dweller,®* an incumbent,®*® an 
oecupant,®® a tenant, or occupier,’® or that which 
has filled, or might be expected to fill;71 also void.7? 


Edgett, 104 N.Y.S. 1018, 1014, 120 App. 
Div. 451, also quot Standard D. (quot 
Knight v. Trigg, 100 P. 1060, 16 Idaho 
256, 266)]; Ham vy. State, 49 So. 1032, 
162 Ala. 117, 120; People v. Osborne, 
4 P. 1074, 7 Colo.. 605, 612; People v. 
Rucker, 5 Colo. 455, 464; Stocking v. 
State, 7 Ind. 326, 329; Shaffner v. 
Shaw, 180 N.W. 853, 854, 191 Iowa 
1047; Crider v. Crum, 25 S.W.(2d) 
1009, 233 Ky. 414, 417; War Fork Lond 
Co. v. Llewellyn, 251 S.W. 663, 666, 
199 Ky. 607; State v. Blakemore, 15 
S.W. 960, 104 Mo. 340, 345; State v. 
Boecker, 56 Mo. 17, 21; State v. City 
of Butte, 169 P. 710, 712, 41 Mont. 
3877; State v. Irwin, 5 Nev. 111, 129; 
People v. Hylan, 106 N.E. 89, 212 N. 
Y. 236, 245, Ann.Cas.1915D 122; Cline 
v. Greenwood, 10 Or. 230, 238; Rich- 
ardson v. Young, 125 S.W. 664, 122 
Tenn. 471, 551; State v. Scott, 15 S.E) 
405, 36 W.Va. 704, 711. 


“UWJnoccupicd” distinguished 
Fire Insurance §§ 258-265. 


64. Ham v. State, 49 So. 1032, 162 
Adan Tis /12 07 eeiv. BYTOM leSin: 
28, 169 Ga. 622, 627; State v. Harri- 
son, 16 N.B. 384, 113 Ind. 434, 439, 3 


see 


Am.S R. 663 [quot Barrett v. Duff, 
217 P. 918, 114) Kan. 1220, 2838; State v. 
Hays, 45 So. 728, 91 Miss. 755, 766; 


State v. Acton, 77 PB. 299, 31 Mont. 37, 
40); Territory v. Mann, 120 P. 3138, 
315, 16 N.M. 744]; Mayes v. Bassett, 
PA Da OOO me (UNE ol OS srd/O Ske dins ae 
Collins,» 40) NuY.S.° 5217, 519,) 16. Mise. 
598. See Rosborough v. Boardman, 7 
P. 261, 67 Cal. 116, 119; State v. Clark, 
SOVAG 172, 87 Conn. 537, 547;.52 To. R.A, 
N.S. 912; State v. Levy Court of New 
Castle County, 140 A. 642, 645, 33 Del. 
554; State v. Amos, 133 So. 623, 625, 
101 Fla. 114; State v. Murphy, 13 So. 


705,°712, 32 Mla. 138,163): Pearson v. 
Lee, 160 S.H. 369, 370, 173 Ga. 496, 
498; Yates v. McDonald, 96 S.W. 865, 


123 Ky. 596, 600; State v. Baggett, 
110 So. 240, 145 Miss. 142, 161; Board 
of Education of Newark vy. Civil Serv- 
ice Commission of New Jersey, 119 
A. 875, 98 N.J.Law 417, 422; Com- 
monwealth v. Topper, 68 A. 666, 219 
Pa, 221, 224; Commonwealth v. Han- 
ley, 9 Pa. 513, 519; Driscoll v. Jones, 
44 N.W. 726, 1S.D. 8, 19; State v. Ma- 
lone, 174 S.W. 257, 131 Tenn. 149, 154; 
Frantz v. Davis, 131 S.E. 784, 785, 144 
Va. 320; Chadduck v. Burke, 49 S.E. 
976, 103 Va. 694, 698. See also Koeh- 
ler v. Beggs, 250 P. 268, 121 Kan. 897, 
905 (‘by a qualified incumbent’); 
and generally Officers § 117. 


65. State v. Askew, 2 S.W. 349, 48 
Ark. 82, 89; State v. Burkhead, 85 S. 
W. 901, 187 Mo. 14, 35; State v. Mc- 
Millan, 18 S.W. 784, 108 Mo. 153, 159; 
Bedell v. Hdgett, 104 N.Y.S. 1018, 1014, 
120 App.Div. 451. See State v. Irwin, 
BNC, 130; 


[a] “A new house is as vacant as 
one tenanted for years which was 
abandoned yesterday.”’ Stocking v. 
State, 7 Ind. 326, 329 [quot People v. 
Rucker, 5 Colo. 455, 464; State v. Ir- 
win, 5 Nev. 111, 130 (quot Knight v. 
Trigg, 100 P. 1060, 16 Idaho 256, 266); 
People v. Hylan, 106 N.E. 89, 212 N. 
Y. 236, 246, Ann.Cas.1915D 122; Cline 
vy. Greenwoocd, 10 Or. 230, 238]. To 
same effect Yates v. McDonald, 96 S. 
W. 865, 123 Ky. 596, 602. 


66. Burrill L. D. [quot Bedell v. 
Hdgett, 104 N.Y.S. 1013, 1014, 120 App. 
Div. 451]. See Simmons v. Saul, 11 
S.Ct. 369, 1388 U.S. 4389, 449, 34 L.Ed. 
1054; Duncan v. Rawls, 16 Tex. 478, 


VACANT 


502 (last two cases relating to suc- 
cession which is “vacant’’). 

“Claimant” 11 C.J. p 825. 

67. Russell v. Granite State Fire 
Ins. Co., 116 A. 554, 556, 121 Me. 248; 
Knowlton vy. Androscoggin Mut. F. 
Ins. Co., 62 A. 289, 100 Me. 481, 487, 2 
L.R.A.N.S. 517; Herrman v. Adriatic 
F. .Ins.:Co.) 85° NY. 162, 168; 319 Am.B. 
644. See Baggerly v. Lee, 73 N.E. 921, 
923, 37 Ind.App. 189 (‘without any 
person living in it’’). 

[a] Applied to dwellings.—‘‘The 
use of the word ‘vacant,’ as applied 
to a dwelling, carries the notion that 
there is no dweller therein.” Herr- 
man vy. Adriatic F. Ins. Co., 85 N.Y. 
162, 168, 39 Am.R. 644 [quot Knowlton 
v. Androscoggin Mut. F. Ins. Co., 62 
A. 289, 100 Me. 481, 486, 2 L.R.A.N.S. 
517 (quot Russell v. Granite State 
Fire Ims. Co., 116 A. 554; 556, 121° Me. 
248) ]. 

68. Anderson L. D. [quot Grinnell 
v. Bunker, 98 A. 69, 70, 115 Me. 108]. 
See also Officers § 117. 

69. Baggerly v. Lee, 
923; of) LNG App: 1319) 
“Occupant” 46 C.J. p 894. 


70. Burrill Il. D. [quot Bedell v. 
Edgett, 104 N.Y.S. 1013, 1014, 120 App. 
Div. 451]. 

“Occupier” 46 C.J. p 898. 

71. Standard D. [quot Knight v. 
Trigg, 100 P. 1060, 16 Idaho 256, 266]. 

[a] “What is vacant which is with- 
out that which has filled or might be 
expected to fill it; vacant has exten- 
sive reference to rights or possibili- 
ties of occupancy.” Standard D. 
[quot Knight v. Trigg, 100 P. 1060, 16 
Idaho 256, 266]. 

“Ri? 25 C.J. p 1128. 


72. Russell v. Granite State Fire 
Ins. Co., 116 A. 554, 556, 121 Me. 248; 
Knowlton vy. Androscoggin Mut. F. 
Ins. Co., 62 A. 289, 100 Me. 481, 486, 
2 L.R.A.N.S. 517; Herrman v. Adriatic 
F. Ins.. Co:;.85 N.Y..162, 168, 39 Am. R. 
6443. State) vi Scott, £5 S.E. 4055. 36 
W.Va. 704, 711. 

“Woid” [40 Cyc 214]. 

73. Vacant lands: 

As subject to entry or sale see Public 

Lands §§ 62-77. 

Quieting title to see Quieting Title 

§§ 104, 108, 214. 

Title to, as supporting action of eject- 

ment see Hjectment §§ 29, 30. 

74. Marshall v. Bompart, 18 Mo. 
84, 87. But see Donley v. Van Horn, 
193. P. 514, 517, 49 Cal.App. 383. 


[a] “In the common understand- 
ing, all the public lands are consid- 
ered as vacant.’’ Marshall v. Bom- 
part, 18 Mo. 84, 87. 

{[b] “Public land is not vacant, if 
it is lawfully occupied by a settler 
under a claim and color of right.’ 
Donley v. Van Horn, 193 P. 514, 517, 
49 Cal.App. 388. 

75. Cosmos Pxploration Co. v. 
Gray Eagle Oil Co., 112 F. 4, 18, 50 
C.C.A. 79, 61 L.R.A. 230 [quot Donley 
Vv... Van, corn, 193 (Po ols bli 49 Cal. 
App. 383; Donley v. West, (Cal.App.) 
189 P. 1052, 1056]. 


“Free” 27 C.J. p 893. 


76. Roberts v. Terrell, 
T3351 OUNDexa ep dio ou. 
lic Lands §§ 62-70. 


[a] “The term oy. See 


e 
(EIN BIDE Pile 


110 S.w. 
See also Pub- 


would 


Vacant lands.*§ su 
lands as are absolutely free,7® open to appropriation 
by those holding claims for lands,’® unclaimed,‘* 
ungranted,’® uninhabited or uncultivated,’® or va- 


All the publie lands;** such 


not apply to lands occupying the le- 
gal status of islands under our law, 
nor to much other land reserved and 
set apart for specific purposes.” Rob- 
erts v. Terrell, 110 S.W. 733, 101 Tex. 
Dido 

“Appropriation” 4 C.J. p 1458. 

“Open” 46 C.J. p 1108. 

77. Cosmos Exploration Co. v. 
Gray Eagle Oil Co., 112 F. 4, 13, 50 
C.C.A. 79, 61 L.R.A. 280 [quot Donley 
v. Van Horn, 193 B51 4;517,049. Cale 
App. 383; Donley v. West, (Cal.App.) 
189 P. 1052, 1056]. See Stockley v. 
Cissne, 151:99R% 81:25 $345°56) ©.CsAL 3245 
Crider v. Crum, 25 S.W.(2d) 1009, 233 
Ky. 414, 418; War Fork Land Co. v. 
Llewellyn, 251 S.W. 663, 665, 199 Ky. 
607; State v. Bevers, 86 N.C. 588, 590; 
State v. Arledge, 18 S.C.L. 401, 402, 23 
Am.D. 145. 

[a] Held inapplicable to: (1) 
Lands which have been granted by 
the state and are afterward acquired 
by the state. State v. Bevers, 86 N.C. 
588, 590; State v. Arledge, 18 S.C.L. 
401,..402,>28 .Am.D. «145. (2) With 
reference to the grant of such lands 
by a state, the term held not applica- 
ble to the bed of a navigable river 
suddenly exposed by a change in the 
course of the river. Stockley v. Ciss- 
na, 119 F. 812, 834, 56 C.C.A. 324. 


[b] Held not “vacant lands.”—(1) 
Lands which, at the time of entry by 
plaintiff, were actually held by de- 
fendant under color of title by virtue 
of a deed conveying them to the de- 
fendant, to a boundary defined by 
marking on the trees, held not ‘“va- 
eant” lands which plaintiff was en- 
titled to enter under Ky. St. § 4704, 
even though defendant’s predecessor 
in title had never acquired title from 
the state. War Fork Land Co. v. 
Llewellyn, 251 S.W. 663, 665, 199 Ky. 
607. (2) Where land covered by pat- 
ent at time of its execution was in 
possession of others under claim of 
ownership, at least under color of ti- 
tle, and deed for mesne conveyances 
were of record and had been long 
prior to time patent was procured, 
land embraced within patent held not 
“vacant land” at time patent was is- 
sued. Crider v. Crum, 25 S.W.(2d) 
1009, 233 Ky. 414, 418. 


78. Pritchett v. Ballard, 29 S.E. 
210, 102 Ga. 20, 23. 


[a] Construed as meaning “nn- 
egranted.”—Pritchett v. Ballard, 29 S. 
BY. 210. 102 Ga. 20, 23. 


79. Cosmos’ Exploration Co. v. 
Gray Hagle Oil Co., 112 F. 4, 13, 50 
C.C.A. 79, 61 L.R.A. 230 [quot Donley 
YY. Van Horn, 193 (Pobd4, 511 4 9eCa 
App. 888; Donley v. West, (Cal.App.) ~ 
189) B.* 1052; L0S6Jises Walshitve (Come 
monwealth, 89 Pa. 419, 425, 33 Am.R. 
771; State v. Scott, 15 S.E. 405, 36 W. 
Va. 704, 711; Miller v. Hurley, 262 P. 
238, 37 Wyo. 344, 351. See Capron v. 
Van Horn, 258 P. 77, 82, 201 Cal. 486. 


[a] Legality of occupancy deter- 
minative.—(1) ‘Public land is not va- 
eant, if it is lawfully occupied by a 
settler under a claim and color of 
right.” Donley v. Van Horn, 193 P. 
514, 517, 49 Cal.App. 383. (2) ‘“What- 
ever his rights may be, the fact that 
the miner is in the actual possession 
without having made any location at 
all shows that the land is not ‘va- 
eant.’”» Cosmos Exploration Co. v. 
Gray Hagle Oil Co., 112 F. 4, 13, 50 
C.C.A. 79, 61 L.R.A. 230 [quot Donley 


For later cases, developments and changes in the law see Annotations, same title and section number, 


cant in fact,° whether there has ever been any pre- 
vious occupation or not;8! those lands which have 
not been appropriated by individuals ;8? unoceupied 


lands.$3 


Other phrases: “As soon as buildings become va- 
eant,”’S* “a vaeant or unoccupied house,’”’®® “becomes 
vacant,”S* “become vacant by the removal of the 
Owner or occupant,”** “occupied and vacant,”8® “oe- 


v. Van Horn, supra]. (3) “If the oc- 
cupancy be unlawful, and the occu- 
pant but a mere trespasser, as is the 
case where the land occupied by a 
settler is withdrawn from settlement 
and entry, the land, doubtless, should 
be deemed to be ‘vacant,’ notwith- 
standing the settler’s actual occu- 
pancy; but if during the occu- 
pancy of land that, for any reason. 
has been withdrawn from settlement 
and entry, it again is thrown open to 
settlement, the settler’s occupancy 
ceases to be unlawful, . and the 
land - ceases to be within the 
category of ‘vacant’ land.’”’ Donley v. 
Van Horn, 193 P. 514, 518, 49 Cal.Anp. 
383. To same effect Capron v. Van 
Horn,,.258' P. 77,81. 82, 201 Cal. 486. 


80. Miller v. Hurley, 262 P. 238, 37 
Wyo. 344, 351. 

fa] Held not “vacant lands.’— 
' Where lessee of state oil lands was 
in possession under five year lease, 
lands were held not ‘vacant lands,” 
on date of fifth anniversary of lease, 
within meaning of Comp. St. (1920) § 
706, since they were occupied by pro- 
ducing wells, wells in process of drill- 
ing, machinery, and buildings, and 
said section “refers to lands yacant 
in fact or unoccupied.” Miller v. 
Hurley, 262 P. 238, 37 Wyo. 344, 351. 


81. State v. Scott, 15 S.E. 405, 36 
W.Va. 704, 711. 


“Occupation” 46 C.J. p 895. 
“Previous” 49 C.J. p 1344. 


82. Cosmos Exploration Co. vy. 
Gray Hagle Oil Co., 112 F. 4, 13, 50 
C.C.A. 79, 61 L.R.A. 230 [quot Mar- 
shall v. Bompart, 18 Mo. 84, 87]. 


{a] Land office records not conclu- 
sive.—In overruling the contention 
that “vacant lands’ means simply: 
“those public lands which are unre- 
served and unappropriated, as shown 
by the records of the general land 
office,” the court said: “Some of the 
richest mineral lands in the United 
States, which have been owned, occu- 
pied, and developed by individuals 
and corporations for many years, have 
never been patented. It would be ab- 
surd to say that such lands were va- 
cant and open to settlement because 
the books of the land department do 
not show that they have been settled 
upon.” Cosmos Exploration Co. v. 
Gray Eagle Oil Co., 112 F. 4, 16, 50 C. 
CRATE O Ow HlakecAs 290. 


“Appropriate” 4 C.J. p 1457. 

83. State v. Askew, 2 S.W. 349, 48 
Ark. 82, 89 [quot State v. Burkhead, 
85 S.W. 901, 187 Mo. 14,.35; State v. 
McMillan, 18 S.W. 784, 108 Mo. 153, 
159). 

84. Covey v. National Union F. Ins. 
Coz, 161 EPs 35, 8S, sia@al Apps 579. 


85. Eddy v. Hawkeye Ins. Co., 30 
N.W. 808, 70 Iowa 472, 478, 56 Am.R. 
444, 

86. Rosborough v. Boardman, 7 P. 
261, 67 Cal. 116, 119; McEvers v. 
Boyle, 144 P. 308, 25 Cal.App. 476, 480: 
Campbell v. Board of Supervisors of 
Santa Clara County, 93 P. 1061, 7 Cal. 
App. 155, 157; Gormley v. Taylor, 44 
Ga. 76. 82; County of Scott v. Ring, 
13 N.W. 181, 183, 29 Minn. 398; State 
v. Callow, 254 P. 187, 78 Mont. 308, 
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cupied or vacant,”®® “shall become vacant during the 
said term,”®® “vacant and not occupied with build- 
ings,”®? “vacant and open to settlement?’®? “vacant 


and unappropriated,”®? “vacant and ungranted,”®+4 


“c 


Mont. 447, 453; Frans v. Young, 46 N. 
W. 528, 30 Neb. 360, 364, 27 Am.S.R. 
412; Hood v. Miller, 291 P.-504, 508, 
144 Okl. 288; Commonwealth v. Mc- 
Afee, 81 A. 85, 232 Pa. 36, 48; Com- 
monwealth v. Topper, 68 A. 666, 219 
Pag 2212205 


[a] “Is vacant” equivalent.—In 
discussing the executive power to fill 
any office when it becomes vacant, 
and overruling a contention that the 
phrase “become vacant’ implies that 
the office had been previously filled, 
the court said: ‘The distinction be- 
tween ‘is vacant,’ and ‘become va- 
cant’ is a distinction without a dif- 


ference.” Gormley v. Taylor, 44 Ga. 
76, 82. 
87. Russell v. Granite State Fire 


Ins. Co., 116 A. 554, 557, 121 Me. 248; 
Harris v. North American Ins. Co., 77 
N.E. 493, 190 Mass. 361, 369, 4 L.R.A. 
N.S. 1137; Johnson v. Norwalk Fire 
Ins. Co., 56 N.E. 569, 175 Mass. 529, 
530. 

[a] Meaning of phrase.—(1) ‘‘The 
words mean something more than a 
temporary absence for business or 
pleasure.” Johnson y. Norwalk Fire 
Ins. Co., 56 N.E. 569, 175 Mass. 529, 
531 [quot Russell v. Granite State 
Fire Ins. Co., 116 A. 554, 557, 121 Me. 
248]. (2) ‘They refer to a permanent 
removal and entire abandonment of 
the house.” Cummins vy. Agricul- 
tural Ins. Co., 67 N.Y. 260, 263 [quot 
Johnson v. Norwalk Ins. Co., supra 
(quot Russell v. Granite State Fire 
ins. Co.) supra; /Harris  v.., North 
American Ins. Co., 77 N.E. 493, 190 
Mass. 361, 370, 4 L.R.A.N.S- 1137) ]. 


88. Covey v. National Union F. 
Pns: \Co:, W61ive.35,. 37, sl CallA pp. 509: 


89. Covey v. National Union F. Ins. 
Co., supra; Johnson y. Inland Empire 
Marnrers Mut. i dus Comers le LT, 
178, 155 Wash. 6. 

90. Tepper v. Minsker Realty Co., 
156 N.Y.S. 667, 669, 93 Misc. 36. 


91. Upham vy. Plankinton, 165 N.W. 
18, 166 Wis. 271, 276. 


92. Cosmos Exploration Co. v. 
Gray Eagle Oil Co., 112-#. 4, 13; 50 
CICVA. “19% 6s R.AG (23.0: Donley v. 
Van Horn, 193 P. 514, 517, 49 Cal.App. 
383. 

[a] Land held not “vacant and 
open to settlement.’—‘“The land was 
not vacant and open to settlement, 
- . . because it was then occupied 
by the defendant’s grantors under a 
claim and color of right.’’ Cosmos 
Exploration Co. v. Gray Eagle Oil 
Cou Le ele rah Se b0) -CaCvAL BOG le tas 
R.A. 230 [quot Donley v. Van Horn, 
193 Po Lain bi) 49 (CaleADpiwisseoils 


93. Crider v; Crum, 25 S.W:(2d) 
1009, 233 Ky. 414, 418; War Fork Land 
Co. v. Llewellyn, 251 S.W. 663, 664, 
199 Ky. 607; State v. Bevers, 86 N.C. 
588, 590. 

94. Pritchett~v.’ Ballard; 29S: B: 
ZA0F, 102) Ga. 20, 23% 

95. Bedell v. Edgett, 104 N.Y.S. 
1013, 1015, 120 App.Div. 451; Flanders 
v. Washburn Land Co., 121 N.W. 250, 
139 Wis. 390, 3938. .See also Fire In- 
surance §§ 258-265. 

96. Wylie vy. Fisher, 169 N.E. 237, 


327; State v. Duncan, 133 P. 109, 471239, 337 Ill. 488; Walker v. Converse, 


vacant and unoceupied,”®* “vacant and unoceupied 
land,”®* “vacant and unoccupied property,”9? “‘va- 
cant’ and ‘unreserved’ land,”®* “vacant at present,”?? 
“vacant dwelling,”* “vacant house,”? “vacant land,’”? 


36 N.E. 202, 148 Ill. 622, 630. See also 
Adverse Possession §§ 434, 435. 


97. Upham v. Plankinton, 165 N. 
W. 18, 166 Wis. 271, 276. 


[a] Held not such property.—The 
homestead, consisting of a lot, a 
house, and a barn, the house being 
occupied only by a caretaker, and be- 
ing subject to waste and dilanidation, 
held not “vacant and unoccupied prop- 
erty,” within a clause of the will per- 
mitting the trustee to sell “all real 
estate - which shall be vacant 
and not occupied with buildings.’ 
Upham v. Plankinton, 165 N.W. 18, 
166 Wis. 271, 276 (but holding court’s 
equity powers sufficient to authorize 
such sale despite the limited power 
given in the will). 


$8. Capron v. Van Horn, 258 P. 
77, 82, 201 Cal. 486; Donley v. Van 
Horn, 193 P. 514, 516, 49 Cal.App. 383. 


99. Maxwell v. York Mut. F. Ins. 
Co., 95 A. 877, 114 Me. 170; 176. 

[a] As not implying early occu- 
pancy.—Construing the phrase, as 
used in an application for insurance, 
the court said: ‘As to the use of the 
words ‘vacant at present,’ we cannot 
adopt the defendant’s view that the 
expression ‘carried with it the im- 
plication that the buildings were 
soon to be occupied’.” Maxwell v. 
York Mut. Fire Ins. Co., 95 A. 877, 114 
Me. 170, 176. 


1. Russell v. Granite State Fire 
Ins. Co., 116 A. 554, 556, 121 Me. 248: 
Knowlton y. Androscoggin Mut. F. 
Ins. Co., 62 A. 289, 100 Me. 481, 487, 
2 L.R.A.N.S. 517; Herrman y. Adriat- 
lemming ins: Col 8ba NeYaudG2 al6siso 
Am.R. 644. 


2. State v. Askew, 2 S.W. 349, 48 
Ark. 82, 89; State v. Burkhead, 85 8S. 
W. 901,,187 Mo. 14, 35; State v. Mc- 
Millan, 18 S.W. 784, 108 Mo. 158, 159: 
Woodruff v. Imperial F. Ins. Co., 83 
N.Y. 133, 143; Herrman vy. Merchants’ 
Ins. Co., 81 N.Y. 184,°188, 37 Am.R. 
488, 1 Ky.L. 222; Seubert v. Fidelity- 
Phenix Ins. Co. of New York, 136 N. 
Ae 103, 104, 29 S.D. 261, 40 L.R.A.N:S. 
oo. 

3. War Fork Land Co. v. Llewellyn, 
251 S.W. 663, 665, 199 Ky. 607. 


[a] What may be “vacant land.” 
—(1) In holding that land which is 
partially cultivated can be treated 
as “vacant land’ within Code Pub. 
Gen. L. art 54 § 25, providing for is- 
Suance of special warrant to Survey 
vacant land, the court said: ‘The 
language of the act is that ‘any va- 
cant land, whether “cultivated” or 
“uncultivated,” ’ may be taken up un- 
der the statute by complying with its 
provisions, thus recognizing the fact 
that ‘cultivated’ land may be ‘vacant 
land’.”” Di Legge v. Peper, 129 A. 292, 
148 Md. 268, 271. (2) Where the own- 
ers of certain land, in disregara of 
Building Code of the City of New 
York, § 4, constructed buildings there- 
on without first obtaining approval 
of the plans, and, pending an appli- 
cation, after the completion of the 
buildings, for a permit to erect the 
same, the land was condemned, under 
resolution of the board of estimate 
and apportionment under Greater 
New York Charter, § 990, the lana 
was held to be vacant within § 990 of 
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“Vacant lands open to settlement,”* “vacant lots,”® 


“Vacant lots adjacent to building,’”® “vacant or un- 
occupied,” “vacant possessions,”® “vacant public 
land,’’® “vacant succession,”!° “vacant, unappropriat- 
ed, surveyed, unreserved nonmineral public lands,”!? 
“vacant, unoccupied and uninhabited,”!? and “va- 
cant, unoccupied, or uninhabited.’’!* 


VACATE.'* [§ 1] A. Early Intransitive Sense. 
It has been said that in its original Latin form, the 
word was invariably used to define the state and 
condition of some existing thing at some particular 
point of time, had no transitive power whatever, but 
meant to be empty, void, or vacant; to be free from, 
void of, or without; to lack, or want, a thing.t® 


[§ 2] B. Modern Transitive Sense—1. In General. 


VACANT—VACATE 


sense through a long period of transition, by popu- 
lar usage, and in consequence of its early adoption 
as a technical and legal term;1® and its significa- 
tions in this sense, may be divided into the prima- 
ry,17 and the secondary or derived,'® meanings. 


[§ 3] 2. Primary Meanings—a. Present Tense. To 
abandon;!® to cease from filling or oceupying;?° 
to diseontinue;?# to empty, give up, or leave;** to 
leave empty, or unoccupied;?* to make vacant ;*4 
to move out;*° to quit ; 326 to quit possession of ;? 
to surrender possession by removal;?* to yield up 
possession;?° also to destroy;*° to put an end to.?! 


Phrases: “Lay out, open or vacate any street,”?? 
“oecupant personally vacates the premises,”*? “shall 
vacate their positions,’’* “vacate and surrender the 


The verb in its English form has acquired an active 


the charter. Coady v. Thatcher, 131 
N.Y.S. 178, 179, 146 App.Div. 585. 

4. Cosmos Exploration Co. v. Gray 
HMagle Oil Co., 112 F. 4, 138, 50 C.C.A. 
(OORT E Ace 20. 

5. State v. Scott, 15 S.E. 405, 36 
W.Va. 704, 711; Leichtle v. Perssion, 
234 N.W. 732, 734, 203 Wis. 584. 


{a] Phrase defined.—‘‘Such . 
lots as are unoccupied whether there 
has ever been any previous occupa- 
tion or not.” State v. Scott, 15 S.E. 
405, 36 W.Va. 704, 711. 


[b] “Vacant land’ equivalent.— 
In construing the phrase as used in 
an exception clause in a lease where- 
by certain “vacant lots’ were exclud- 
ez fiom the terms of the lease, the 
court said: ‘“‘The words ‘vacant lots’ 
in the exception clause of the lease 
mean ‘vacant land.’” Leichtle v. 
Perssion, 234 N.W. 732, 734, 203 Wis. 
584. See State v. Scott, 15 S.E. 405, 
86 W.Va. 704, 711 (where both phras- 
es are defined in similar terms). 


6. Leichtle v. Perssion, 234 N.W. 
7132, 734, 203 Wis. 584. 


7. See Fire Insurance §§ 258-265. 


8. Walsh v. Commonwealth, 89 Pa. 
419, 425, 33 Am.R. 771. 


[a] Phrase defined.—‘‘Vacant pos- 
sessions were defined by Ulpian, in 
the Pandects, to be such as were 
‘free, unoccupied, ownerless’.”” Walsh 
v. Commonwealth, 89 Pa. 419, 425, 33 
Am.R. 771 [cit Dig. 38, 17, 2]. 


9. Roberts v. Terrell, 110 S.W. 7338, 
TOT. Dex 577, 581 


[a] Phrase construed in land cer- 
tificate.—‘‘The lands declared subject 
to the location of the certificate are 
further described as ‘vacant public 
jand,’ a style of phrasing generally 
used, interchangeably with others, to 
indicate lands devoted to location or 
settlement.” Roberts v. Terrell, 110 
Sow 733) 101 Tex. 577,/581. 


10. See cases infra this note. 


[a] In Louisiana ‘a succession is 
ealled vacant when no one claims it, 
or when all the heirs are unknown, or 
when all the known heirs to it have 
renounced it.’”’ La. Civ. Cogs Kees 

t 1095 uot Simmons vy. Sau 
Ct. 369, ies U.S. 439, 449, 34 L.Ed. 
1054; Gager V. Teche Transfer Cor 
(La. App.) 143 So. 627; Duncan v. 
Rawls, 16 Tex. 478, 502 [quot La. Civ. 
Code (1808) art 1088]. 


Ii “Donleyiiv. Van, Horn, 198 7P. 
514, 517, 49 Cal.App. 383; Donley v. 
West, (Cal. App.) 189 P. 1052, 1056. 

12. Home Ins. Co. v. Boyd, 49 N.E. 
285, 287, 291, 19 Ind.App. 173. 

13. Home Ins. Co. v. Boyd, supra. 


Geveaoeo: 
premises,”*° 


See also Fire Insurance §§ 258-265. 
14 See also Vacancy ante; Vacant 
ante; Vacation post. 
15. Walsh vy. Commonwealth, 
Pa. 419, 425, 33 Am.R. 771. 
“Empty” 20 C.J. p 1247. 
“Vacant” ante. 
“ack” 35 C.J. p 981. 
“Woid” [40 Cyc 214]. 
“Want [40 Cye 291]. 
“Without” [40 Cyc 2129]. 


16. wun v. Com., 89 Pa. 419, 425, 
SoOUAM.R. Tike 


17. Hi cases infra §§ 8, 4. 
18 See cases infra § 5. 


19. Corr v. Philadelphia, 31 Pa.Co. 
171, 175, 14 Pa. Dist. (35. 


“Abandon” 1 C.J. p 2. 


20. Webster D. [quot Pamintuan 
v. Llorente, 29 Philippine 341, 345]; 
Walsh v. Com., 89 Pa. 419, 425, 33 
VANTIN ER atades Ruble Vv. Ruble, (Tex. 
Civ.App.) 364 S.wW. 1018, 1019 [quot 
Cyc (but substituting “occupancy” for 
“occupying’’)]. 


CPillins”? 25 Cis. p: 1128: 
“Occupy” 46 C.J. p 898. 
21. See cases infra this note. 


[a] “Discontinue” equivalent. — 
(1) Code (1897) §§ 422 and 1484 re- 
ferring to highways, held not to dis- 
tinguish between discontinuing and 
vacating roads. McCarl vy. Clarke 
County, 148 N.W. 1015, 167 Iowa 14, 
20. (2) “The books refer to the two 
words in the same sense.” McCarl v. 
Clarke County, supra. 


22. Standard D. [quot Pamintuan 
v. Llorente, 29 Philippirfe 341, 345; 
Ruble v. Ruble, (Tex.Civ.App.) 264 S. 
W. 1018, 1019]. 


“Empty” 20 C.J. p 1247. 
“Leave” see Leave § 2. 


23. Webster D. [quot Pamintuan 
v. Llorente, 29 Philippine 341, 345]; 
Walsh v. Commonwealth, 89 Pa. 419, 
AD'Dye Sie. Amn Ets me tiles Ruble v. Ruble, 
(Tex.Civ.App.) 264 S.W. 1018, 1019 
[quot Cyc]. See Cummins vy. Agricul- 
Cura lelnNSpiCOyw, Oe ON eu coos wee. AM. 
R. 111 [quot Russell v. Granite State 
Fire Ins. Co., 116 A. 554, 557, 121 Me. 
248 (both cases saying “vacating the 
house or leaving it unoccupied’’) ]. 

24. Standard D. [quot Pamintuan 


v. Llorente, 29 Philippine 341, 345 
(also quot Webster D.); Ruble v. 


89 


Ruble, (Tex.Civ.App.) 264 S.W. 1018, 
1019]. 
25. Polich v. Severson, 216 P. 785, 


787, 68 Mont. 225. 
[a] “Move out” used interchange- 


“vacate or discontinue, 


36 “vacate 


ably.—Polich v. Severson, 216 P. 785, 
787, 68 Mont. 225. 


26. Standard D. [quot Pamintuan 
v. Llorente, 29 Philippine 341, 345]. 


“Quit” 51 C.J. p 299. 


27. Thornton v. Boyd, 25 Miss. 598, 
607 (with reference to an office). 


“Possession” 49 C.J. p 1092. 


28. Standard D. [quot Pamintuan 
v. Llorente, 29 Philippine 341, 345; 
Ruble v. Ruble, (Tex.Civ.App.) 264 
S.W. 1018, 1019]. 


“Surrender” 60 C.J. p 1182. 


29. Polich v. Severson, 216 P. 785, 
787, 68 Mont. 225. 


“Yield” [40 Cyc 2878]. 
30.° See infra this note. 


[a] In relation to roads.—An in- 
struction by the trial court that “the 
temporary turning out of the main 
road to avoid an obstruction or a mud 
hole does not vacate or de- 
stroy the main road from being a 
public highway,” held a correct state- 
ment of the law. Davis v. Nicholson, 
81 Ind. 183, 185, 186. 


31. Standard D.; Webster D. [both 
quot Pamintuan  v. Llorente, 29 
Philippine 341, 345]; McCarl v. Clarke 
County, 148 N.W. 1015, 167 Iowa 14, 
20 (with reference to highway) [quot 
Kinsella v. Farmers’ Lumber Co., 264 
P. 87), 91,_38 Wyo. 1oig.. LROrn ton ee 
Boyd, 25 Miss. 598, 607 (with refer- 
ence to an office). 


32. City Charter of Passaic 
(Pamph. L. [1873] p 507) § 57 [quot 
Erie R. Co. v. City of Passaic, 74 A. 
338, 79 N.J.Law 19}. See also Mu- 
nicipal Corporations §§ 2290, 2296, 
2350, 2351, 3613-3656. 


[a] Applicable only to existing 
highway.—In construing. an ordi- 
nance, passed pursuant to authority 
claimed to have been granted by the 
text phrase, as used in a city charter 
and seeking to vacate a named street 
at a certain point and open it upon 
other lines slightly to the south of 
such point, the court said: ‘The 
words ‘vacate,’ and ‘open on other 
lines’ [in a statute relating to “vaca- 
tion” of streets], are only applicable 
to an already existing highway.” 
Erie R. Co. v. City of Passaic, 74 A. 
338, 79 N.J.Law 19, 20. 


33. Harrison v. City Fire Ins. Co., 
9 Allen (Mass.) 231, 232; Wustum v. 
City Fire Ins. Co., 15 Wis. 138, 140. 

34. Pamintuan v. Llorente, 29 
Philippine 341, 345. 

35. Rothbart v. Rothman, 127 N.Y. 
S. 1095, 143 App.Div. 156, 157. 

36. McCarl v. Clarke County, 148 
N.W. 1015, 167 Iowa 14, 20. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


- . . premises,’37 and “vacate the premises of 


our homestead.”38 


[§ 4] b. Vacated. Abandoned ;?® unfilled and un- 
occupied ;*° without a claimant, tenant or occupier.*! 


Phrases: “Easement . 


cated,”*° “to be vacated, 
widened,”#® “ ‘vacated? 


. 37. People v. Clough, 63 P. 1066, 
1069, 16 Colo.App. 120 (vacate “said 
premises’); Baggerly v. Lee, 73 N.B. 
921923; 37 Ind.App. 139 (vacate “the 
premises”); Ruble v. Ruble, (Tex. 
Civ.App.) 264 S.W. 1018, 1019. 

{a] Ordinary meaning. — ‘The 
words, ita eein their ordinary 
signification, - meant only a sur- 
render of, actual possession—of pos- 
Sessio pedis.” People v. Clough, 63 P. 
1066, 1069, 16 Colo.App. 120 [cit and 
foll Ruble v. Ruble, (Tex.Civ. App.) 
264 S.W. 1018, 1019]. } 

[bj] Temporary absence insufii- 
cient.—‘‘A temporary absence of the 
members of a family from their 
domicile does not vacate the prem- 

»-ises.” Baggerly v. Lee, 73 N.E. S24; 
923, 37 Ind.App. 139. 

[c] Where actual possession was 
never had.—In construing a require- 
ment in a certificate of purchase, is- 
sued to a purchaser of state lands, 
that he “shall vacate said premises” 
on his failure to pay the full amount 
of purchase money, the court said: 
“If neither purchaser nor his assignee 
ever had such possession [actual pos- 
session or ‘possessio pedis’], this be- 
came, of itself, a compliance with the 
condition to vacate the premises.” 
People v. Clough, 63 P. 1066, 1069, 16 
Colo.App. 120. 

38. Ruble v. Ruble, (Tex.Civ.App.) 
264 S.W. 1018, 1019. 


[a] Phrase construed in will.—Un- 
der a will giving wife six months “‘to 
vacate the premises of our home- 
stead,” held to include income from 
cultivation of the land by tenants or 
croppers for the year in which testa- 
tor died, which accrued and was col- 
lected during the six months. Ruble 
v. Ruble, (Tex.) 264 S.W. 1018, 1020. 


39. Corr vy. Philadelphia, 31 Pa.Co. 
Ad 7b; 145Po, Dists35. : 

[a] “Abandoned” equivalent. 
Construing a statute, Act June 10, 
1893, § 1, P. L. 415, providing for 
termination of an easement where 
“the same has been vacated and 
ceased to be used and occupied” for 
a stated period of time, the court said: 
“The word ‘vacated,’ as used in the 
act, evidently means ‘abandoned.’ ” 
Corr v. Philadelphia, 31 Pa.Co. IA, 
175, 14 Pa.Dist. 35 (and holding it 
meant more than mere nonuser). 

“Abandoned” 1 C.J. p 3 note 45 [b]. 

40. Rothbart v. Rothman, 127 N.Y. 
S. 1095, 148 App.Div. 156, 157. 

[a] In relation to premises.— 
“Premises to be vacated must be un- 
filled and unoccupied.” Rothbart v. 
Rothman, 127 N.Y.S. 1095, 143 App. 
Div. 156, 157. 

41. Rothbart v. Rothman, supra. 

[a] In relation to premises.— 
“Premises to be vacated must be 
5 without a claimant, tenant or 
occupier.” Rothbart v. Rothman, 127 
N.Y.S. 1095, 148 App.Div. 156, 157. 


42. Corr v. Philadelphia, 31 Pa.Co. 
171, 175, 14 Pa.Dist. 35. 

43. Cummins v. Agricultural Ins. 
Co., 67 N:Y,260, 263, 23, Am. 111 


. has been vacated,’’42 
“personally vacated the premises,”*® “public high- 
ways can be discontinued or vacated,”’44 “term va- 
straightened, altered or 
and ‘unoccupied,’ 47 “va- 
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cated as soon as possible,”’** “vacated by the removal 


of the owner or occupant,”*® and “vacated or unoe- 


eupied,’?5° 


[cit Harrison v, City Fire Ins. Co., 9 
Allen, (Mass.) 231, 232; Wustum v. 
City Fire Ins. Co., 15 Wis. 138, 140 
(last two cases using “vacates” for 
“vacated’’) ]. 

44. McCarl v. Clarke County, 148 
N.W. 1015, 167 Iowa 14, 20 [quot Cye}. 
See also Highways §§ 226-249. 


45. Handschuch y. Martin, (N.J. 
Sup.) 147 A. 329. 
46. City Charter of Passaic 


(Pamph. L. [1873] p 507) § 57 [quot 
Erie R. Co. v. City of, Passaic, 74 A. 
338, 79 N.J.Law 19]. See also Mu- 
nicipal Corporations §§ 2290, 2296, 
2350, 2351, 3613-3656. 

47. Moore vy. Phenix F. Ins. Co., 6 
A. 27, 64 N.H. 140, 144, 10 Am.S.R. 
384. 

48. Genske v. Leutner, 210 N.W. 
SCI PLOWS. Blom 

[a] “This phrase is ambiguous as 
to time.”—Genske v. Leutner, 210 N. 
W. 369, 191 Wis. 125, 128. 

{[b] Phrase construed.—In action 
by a real estate broker for commis- 
sion, for finding purchaser ready, able, 
and willing to purchase, based upon 
memorandum receipt whereby ven- 
dors agreed to have premises, which 
were occupied by a tenant, ‘vacated 
as soon as possible,” and the failure 
of vendors to deliver possession pre- 
vented the consummation of the sale, 
the court, considering the force of the 
text phrase, said: “The phrase should 
be construed to mean that the defend- 
ants [vendors] would deliver posses- 
sion to the purchaser as soon as the 
tenant could be removed by the legal 
proceedings which were contemplated 
when the receipt was Signed.” 
Genske v. Leutner, 210 N.W. 369, 191 
Wis. 125, 128. 


49. Covey v. National Union F. 
Coy, 161 2 '3'5203'8 ow Cal.App. 
Russell v. Granite State Fire Ins. 
Co., 116 A. 554, 557, 121 Me. 248; 
Cummins v. Agricultural Ins. Comrie’. 
N.Y. 260, 263, 23 Am.R. 111; Couch v. 
Farmers’ F. Ins..Co., 72 N.Y.S: 
97, 64 App.Div. 367; Cummins y. Ag- 
ricultural Ins. Co., 5 Hun (N.Y.) 554. 


Ins. 
579; 


50. Baggerly v. Dee, 73) NE. 921; 
923, 37 Ind.App. 139; Cummins v. 
Agricultural Ins. Com i6VeAN; Ya. 260) 


263, 23 Am.R. 111. 


[a] Im relation to dwelling house. 
—‘"The word ‘occupation,’ as applied 
to a dwelling house, means living 
in it; and hence, to become vacated or 
unoccupied, it must be without an 
occupant—without any person living 
in it.” Baggerly v. Lee, 73 N.E. 92:1) 
928, 37 Ind.App. 139. 


51. Bautista v. Johnson, 2 Philip- 
pine 230, 231. See also Judgments § 
484 et seq. 


52. In re Phelps’ Estate, 101 N.w. 
496, 497, 93 Minn. 350. See also Mo- 
tions and Orders §§ 169, 174. 


53. Bouvier L. D. [quot Pamintuan 
v. Llorente, 29 Philippine 841, 345 
(also quot Black L. D.; Webster Dit 
Bautista v. Johnson, 2 Philippine 230, 
231]; Century D.; Standard Dp. [both 
quot Kinsella vy. Farmers’ Lumber 


95, | 


[§ 5] 3. Secondary or Derived Meanings. As ap- 
plied to judgments,*! orders,°? or the like, “to va- 
cate” means to annul;°* to cancel or rescind;°* to 
declare, to make, or to render, void;°> to defeat;>® 
to deprive of force;*7 
of not authority or validity;>® to render an act 
void ;°° to reverse and annul;%1 to set aside;®? to 


to devitalize;*8 to make 


Co., 264 P. 87, 91, 38 Wyo. 13]; Stewart 
v. O'Neal, 237 F. 897, 906, 150 C.C.A. 
547, 14 Ohio L. 553 [quot Ohio Fuel 
Gas Co. v. City of Mt. Vernon, 174 N. 
E. 260, 262, 37 Ohio App. 159]; Walsh 


v. Commonwealth, 89 Pa. 419, 425, 
SSA, Rye Tide 

[a] Expressing absolute extinc- 
tion.—Pamintuan  v. Llorente, 29 


Philippine 341, 345; Bautista v. John- 
son, 2 Philippine 230, 231. 


CANN) Seiten pee 22k 


54. Black L. D. [quot Pamintuan 
v. Llorente, 29 Philippine 341, 345]. 


“Cancel” 9 C.J. p 1153. 
“Rescind” 54 C.J. p 694. 


55. Bouvier L. D. [quot Bautista v. 
Johnson, 2 Philippine 230, 231 (quot 
Pamintuan y. Llorente, 29 Philippine 
341, 345)]; Century D. [quot Kinsella 
v. Farmers’ Lumber Co., 264 P. 87, sik 
38 Wyo. 13]; Stewart v. O’Neal, 237 F. 
$97, 906, 150:°C.C.A. 547, 14 Ohio L. 
553 [quot Ohio Fuel Gas Co. v. City 
of Mt. Vernon, 174 N.E. 260, 262% 37 
Ohio App. 159]; Walsh v. Common- 
wealth, 89 Pa. 419, 425, 33 Am.R. 771. 


“Void” [40 Cyc 214]. 


56. Webster D. [quot Pamintuan v. 
Llorente, 29 Philippine 341, 345]. 


“Defeat” 18 C.J. p 458. 


57. Webster D. [quot Pamintuan v. 
Llorente, 29 Philippine 341, 345]. 

58. See cases infra this note. 
_ [ta] “When a thing is vacated it 
is devitalized.” Stewart v. O'Neal, 
237 F. 897, 906, 150 C.C.A. 547, 14 Ohio 
L. 553 [quot Ohio Fuel Gas Co. v. 
City of Mt. Vernon, 174 N.E. 260, 262, 
387 Ohio App. 159]. 


59. Century D. [quot Kinsella v. 
Farmers’ Lumber Co., 264 P. 87, 91, 38 
Wyo. 13]; Webster D. [quot Pamin- - 
tuan v. Llorente, 29 Philippine 341, 
345]. 

“Authority” 6 C.J. p 864. 

“Validity” post. 

60. Black L. D.; Bouvier L. D. 
[both quot Pamintuan vy. Llorente, 
29 Philippine 341, 345). 


61. See infra this note. 


[a] Applied to appointment of re- 
céiver.—In holding that a judgment 
reversing and annulling the appoint- 
ment of a receiver was sufficient to 
“vacate” it, the court Said: - “The 
judgment here entered ‘reversed and 
annulled’ the order of appointment. 
This effectually and with sufficient 
finality ‘set aside the order of ap- 
pointment because improperly grant- 
ed’ and therefore ‘vacated’ the same.” 
Jones v. McDermott, 134 So. 460, 461, 
223 Ala. 16, 17. : 


“Reverse”? 54 C.J. p 744, 


62. Standard D. [quot Kinsella y. 
Farmers’ Lumber Co., 264 P., 87, Sa PERS 
Wyo. 13]; Stewart v. O’Neal, 237 F. 
897, 906, 150 C.C.A. 547, 14 Ohio L. 
553 [quot Ohio Fuel Gas Co. v. City of 
Mt. Vernon, 174 N.E. 260, 262, 37 Ohio 
App. 159]; Jones v. McDermott, 134 
So. 460, 223 Ala. 16, 17; Pagett v. 
Brooks, 37 So. 263, 140 Ala. 257, 260 
(last two cases referring to appoint- 
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suspend.°? 
Phrases: 


refusing to vacate.’’*° 


VACATION.™! 


or a period of time.*4 


ment of receiver). 


fa] As setting aside of part.—Con- 
struing Gen. St. (1894) § 4665 subd 9, 
providing for appeal from an order 
vacating or refusing to vacate a 
previous order, judgment, or decree, 
the court said: “The word ‘vacating,’ 
as here used, means the vacating or 
setting aside of any part of a previous 
order.” In re Phelps’ Hstate, 101 N. 
W. 496, 497, 93 Minn. 350. 


[b] As not meaning “set aside 
temporarily.”—In construing a stat- 
ute (Act to incorporate city of 


Manila, Act No. 183 § 42, as amended 
by Act No. 267 § 11), providing, with 
reference to municipal courts, that 
“a perfected appeal shall operate to 
vacate the judgment of the municipal 
court,” the court said: “Used as it is 
there used, without any qualifying ex- 
pressions, it cannot be construed in 
thes Lorm= Of. eu- ty wieotow “sets aside 
temporarily’.’”” Bautista v. Johnson, 2 
Philippine 230, 231. 


“Set aside” see Set §§ 7, 8. 


63. Big Four Coal Co. v. Hocking 
Valley Ry. Co., 31 Ohio App. 33, 35. 


[a] Construed as “suspend.’’?— 
Construing a statute relating to ac- 
tions to vacate and set aside an order 
of the Railroad Commission, provid- 
ing that such action “shall vacate and 
suspend the order of the commission” 
upon the giving of bond as determined 
by the court of common pleas, the 
court on appeal said: “The word ‘va- 
cate’ was not well chosen to express 
the evident legislative intention, of 
the statute and as used in this section 
it can only be construed to mean the 
same as the word ‘suspend’.” Big 
Four Coal Co. v. Hocking Valley Ry. 
Co., 31 Ohio App. 33, 35. 


[b] As not meaning “suspend.”’— 
(1) In construing a statute (Act 
to incorporate city of Manila, Act No. 
183 § 42, as amended by Act No. 267 
§ 11), providing, with reference to 
municipal courts, that ‘‘a perfected 
appeal shall operate to vacate the 
judgment of the municipal court,” the 
court said: “Wsed as it is there 
used, without any qualifying expres- 
sions, it cannot be construed in the 
form of to ‘suspend.’” Bautista v. 
Johnson, 2 Philippine 230, 231. (2) 
“Now ‘vacate’ and ‘suspend’ are not 
synonymous.” Stewart v. O’Neal, 237 
F. 897, 906, 150 C.C.A. 547, 14 Ohio L. 
553 [quot Ohio Fuel Gas Co. v. City of 
Mt. Vernon, 174 N.E. 260, 262, 37 Ohio 
App. 159]. (3) Use of “suspend” as 
synonym criticized as .inadvertent. 
Ohio Fuel Gas Co. v. City of Mt. Ver- 
non, supra. 


[ec] “Suspend? distinguished. — 
After defining the words ‘‘vacate’”’ and 
“suspend,” the court said: ‘When a 
thing is vacated it is devitalized. It 
is not when suspended. It may be 
suspended, and yet retain its vitality.” 


“Appointment is vacated,”’*®* “shall op- 
erate to vacate the judgment,’®® “shall vacate and 
suspend the order of the commission,’’®® “vacate a 
receivership,”®? and “vacate the appointment” ;°* 
also “vacated or discharged”;°® and “vacating or 


[§ 1] A. In General. It has been 
said that there is a want of uniformity in the mean- 
ing of the word and that it is employed indiscrim- 
inately in several different senses;‘? the two grand 
divisions being when it is used to denote an act,7* 


VACATE—VACATION 


[§ 2] B. As Act. In relation to an act, the word 


pied.7® 


’ 


has a primary meaning expressive of the physical 
act of emptying; 


or of leaving empty or unoccu- 


In another and derivative sense, the word may re- 
fer to the act of making void’® or of no force;*? a 


vacating,’® as, for example, when applied to judg- 


Stewart v. O’Neal, 237 F. 897, 906, 150 
C.C.A. 547, 14 Ohio L. 553 [quot Ohio 
Fuel Gas Co. v. City of Mt. Vernon, 
174 N.E. 260, 262, 37 Ohio App. 159]. 


“Suspend” 60 C.J. p 1190. 


64. Pagett v. Brooks, 37 So. 263, 
140 Ala. 257, 259; Jones v. McDer- 
mott, 134 So. 459, 460, 24 Ala. App. 284. 

65. Bautista v. Johnson, 2 Philip- 
pine 230, 231. 

66. Big Four Coal Co. v. Hocking 
Valley Ry. Co., 31 Ohio App. 33, 35. 

67. Grand Beach Co. v. Gardner, 
34 F.(2d) 836, 838. 


[a] ‘Wind up pending receiver- 
ship” distinguished.—“To ‘wind up a 
pending receivership’ pre- 


Supposes a receivership in course of 
administration, which, because of 
changed circumstances, ought not to 
be continued. To ‘vacate a receiver- 
ship os indicates a termination 
with such retroactive effect as may be 
feasible, an annulment, if possible. 
The one looks to the future; the oth- 
er, to the past.’’ Grand Beach Co. v. 
Gardner, 34 F.(2d) 836, 838. 

68. Jones v. McDermott, 134 So. 
460, 223 Ala. 16, 17; Pagett v. Brooks, 
37 So. 263, 140 Ala. 257, 260. 


[a] Phrase construed in relation 
to receivers.—"‘To vacate the appoint- 
ment is to set aside the order of ap- 
pointment because improperly grant- 
ed.” Pagett v. Brooks, 37 So. 263, 140 
Ala. 257, 260 [quot Jones v. McDer- 
mott, 134 So. 460, 223 Ala. 16, 17]. 

[b] “Discharge” receiver dis- 
tinguished.—Pagett v. Brooks, 37 So. 
268, 140 Ala. 257, 260 [cit Jones v. 
ia eee 134 So. 460, 223 Ala. 16, 

el 

[c] ‘*Remove” receiver distin- 
guished.—Pagett v. Brooks, 37 So. 263, 
140 Ala. 257, 260 [cit Jones v. Mc- 
Dermott, 134 So. 460, 223 Ala. 16, 17]. 


69. Jones v. McDermott, 134 So. 
460, 223 Ala. 16, 17. 


70. In re Phelps’ Estate, 101 N.W. 
496, 497, 93 Minn. 350. 


[a] Meaning of phrase in appeals 
statute.—In construing Minn. Gen. 
St. (1894) § 4665 subd 9, giving right 
to appeal from “An order vacating 
or refusing to vacate a previous order, 
judgment or decree alleged 
to have been procured by fraud, mis- 
representation, or through surprise, 
excusable inadvertence or neglect,” 
the court said: ‘ ‘Vacating or refusing 
to vacate,’ as used in this section, does 
not limit the power of the court to 
the complete setting aside of a previ- 
ous order. This would be a narrow 
and unwarranted construction.” In 
re Phelps’ Estate, 101 N.W. 496, 497, 
93 Minn. 350. 


71. See also Vacancy ante; Vacant 
ante; Vacate ante. - 


72. Brown v. Hume, 16 Gratt. (57 


ments,?® orders of court,®° writs*? and the like,*? 
and to other acts, instruments, and proceedings,** 
and also to streets and highways;%? and in this sense 
the term has been employed as an adjective as in 
the phrases “vacation ordinance,”®> and “vacation 


Va.) 456, 466. 

73. See infra §§ 2-4, = 

“Act? 1 CJ. ~ 911. 

74. See infra §§ 5-10. 

“Period” 48 C.J. p 812. 

“Time” see Time § 1. 

75. Webster New Int. D. See Atch- 
ison, ‘Ti &.Ss Ky Rya:Co. ve City om 
Shawnee, 183 F. 85, 87, 105 €.C.A. 377; 
Stafford iweiCook 71252 Suwa bow ow: 
Ark. 438, 444; Davis v. Nicholson, 81 
Ind. 188, 186; State v. Miller, 137 So. 
737, 739, 162 Miss. 149; State v. Su- 
perior Court of Spokane County, 113 
P. 576, 62 Wash. 96, 110. 

“Unoccupied” ante. 


76. Accousi v. G. A. Stowers Fur- 
niture Co.,_ (Tex.Civ-App:.) 83- SW. 
1104, 1105. 


77. Webster New Int. D. 


78. Accousi v. G. A. Stowers Fur- 
niture (Coy) (TexCiv-App.)) & S34 Siw 
1104, 1105. See also Vacate § 5. 


79. See Judgments §§ 484-600; 
Justices of the Peace §8§ 482-485. 


eae See Motions and Orders §§ 237— 
81. See Arrest §§ 222-224; As- 
sistance, Writ of § 25; Attachment § 
980 et seq; Certiorari §§ 293-336; 
Executions §§ 382 et seq, 413—-436,. 
eas Garnishment §§ 558-588; 
Habeas Corpus § 170; Injunctions § 
662 et seq; Justices of the Peace §§ 
190-193; Mandamus §§ 623-633, 717; 
Ne Exeat §§ 42-48; Process §§ 320- 
322; Prohibition §§ 127-130, 139; 
Replevin §§ 146, 152; Supersedeas § 
2% 


82. Wacation of: 

Return of execution see Executions 
§§ S8S7-S89. 

Scire facias to revive judgment see 
Judgments § 1054. 


Supersedeas or stay see Appeal and 
shee §§ 1442-1445; Certiorari § 
47. 

Supplementary proceedings see Exe- 
cutions § 983. 


83. For examples see Accord and 
Satisfaction §§ 103-109; Arbitration 
and Award §§ 91-128, 510-531; Bank- 
ruptey §§ 151, 697-703; Compromise 
and Settlement §§ 39-63; Dismissal 
and Nonsuit §§ 146-156; Judicial 
Sales §§ 1538-196; Mechanics’ Liens 


§ 755; Mortgages §§ 989-994, 1867— 
1884; Officers §§ 117-128; Partition 
§§ 45, 46; Public Lands §§ 473-481, 
506; Receivers §§ 93-95, 110, 355; 
References §§ 276-299; Sales §§ 232- 
282; Taxation §§ 1145-1154, 1658— 
1668. 


84. See Highways §§ 226-249; Mu- 
nicipal Corporations §§ 2857, 3614- 
Pee Y ivate Roads §§ 95-97; Towns 


85. State v. Superior Court of Spo- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ae 


power.”’86 


[§ 3] C. As Period of Time—1. In General. The 
ordinary meaning*? of the word is: A holiday;88 an 


intermission of ordinary work,®® 


stated®* employment, of procedure,®2 or of proceed- 
ings;°? a period of leisure or rest;9* a stated in- 
terval in a round of duties or employment ;°° free- 
A vacation may be a 
personal privilege;°7 and it may imply a continua- 


dom or relief from duty.?6 


tion of service.®8 
Phrases: 


Fane County, 113 P. 576, 62 Wash. 96, 


[a] Held not such ordinance.—An 
ordinance of a first-class city, grant- 
ing to a railway company exclusive 
use of one-half of a street with its 
tracks by depressing them by making 
a cut, held not a “vacation” ordinance 
within Rem. & Bal. Code, § 7507, au- 
thorizing such cities to vacate streets. 
State vy. Superior Court of Spokane 
County, 113 P. 576, 62 Wash. 96, 110. 

86. State v. Superior Court of 
Spokane County, supra. 

[a] “Franchise power’ contrast- 
ed.—State v. Superior Court of Spo- 
eae County, 113 P. 576, 62 Wash. 96, 

10. 


87. Anderson vy. Thorpe, 12 Grant 
Ch. (Ont.) 542, 3 Can.L.J.N.S. 101, 102 
[quot Hogaboom y. Cox, 15 Ont.Pr. 
Laer 129): 

88. Webster D. [quot Gutzwiller 
v. American Tobacco Co., 122 A. 586, 
588, 97 Vt. 281]. But see Emporia 
Bd. of Education vy. State, 52 P. 466, 
467, 7 Kan.App. 620 (holding Thanks- 
giving holidays not vacation). 

“Holiday”? see Holidays § 1. 

89. Anderson y. Thorpe, 12 Grant 
Ch. (Ont.) 542, 3 Can.L.J.N.S. 101, 102 
[quot Hogaboom y. Cox, 15 Ont.Pr. 
127 pa 29. 

“Ordinary” 46 C.J. p 1132. 

“Work” [40 Cyc 2802]. 

90. Wharton L. Lex. [quot Conk- 
ling v. Ridgely, 1 N.E. 261, 112 Ill 
36, 42, 54 Am.R. 204]. 


91. Accousi v. G. A. Stowers Fur- 
niture Co., (Tex.Civ.App.) 83 S.W. 
1104, 1105. 


92. New Standard D. 
tlekamp v. Watkins, 225 P. 
Mont. 391, 398]. 

“Procedure” 50 C.J. p 425. 

93. Anderson v. Thorpe, 12 Grant 
Ch. (Ont.) 542, 3 Can.L.J.N.S. 101, 102 
[quot Hogaboom y. Cox, 15 Ont.Pr. 
127,0129 0 

94. Webster D. [quot Gutzwiller v. 
American Tobacco Co., 122 A. 586, 588, 
97 Vt. 281]. 

“Rest” 54 C.J. p 728. 

95. New Standard D. [quot Kettle-. 
kamp v. Watkins, 225 P. 1003, 70 Mont. 
391, 398]. 

[a] Held to include absence occa- 
sioned by any cause. Kettlekamp v. 
Watkins, 225 P. 1003, 70 Mont. 391, 
398. ‘ 


[quot Ket- 
1003, 70 


“Interval” 33 C.J. p 476. 


96. New Standard D. [quot Kettle- 
kamp v. Watkins, 225 P. 1003, 70 Mont. 
391, 398]. See In re Croker, 67 N.E. 
307 p13 0957 475) ING. 2158. 


[a] Under partnership agreement 
among five doctors, providing for six 
weeks’ “vacation,” without deduction 
from income, “vacation” held to in- 
clude sickness for more than six 
weeks which hence required a reduc- 
tion of share of income accordingly. 


“Christmas vacation,”?® “compulsory 


. 
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vacation,”! “vacation had not expired,”? and “vaca- 


or any other®® 


Phrases: 


tion under pay.’ 


[§ 4] 2. Relating to Educational Institutions.* 
The intermission of the regular studies and exercis- 
es of an educational institution between terms.° 


“Customary vacation periods,”’® and 
“usual Thanksgiving vacation”;? also “customary 
vacations,”* “exclusive of vacations,”® and “vaca- 
tions between terms.”?!° 


[§ 5] 3. Relating to Judicial or Deliberative Bod- 


Kettlekamp v. Watkins, 225 P. 1003, 
1006, 70 Mont. 391, 398. 


“Duty” 19 C.J. p 841. 
“Freedom” 27°C\J: p 896. 
“Relief” 53 C.J. p 1295. 


97. In re Croker, 67 N.E. 307, 309, 
175 N.Y. 158. 


[a] As personal privilege.—While 
under L. (1897) pp 252-254 c 378 §§ 
724-728, the fire commissioner of the 
city of New York has the general 
Management of the fire department, 
with power to remove the officers and 
employees on charges mentioned, the 
court, in holding that he had no pow- 
er to relieve the chief of the fire de- 
partment from his duties or remove 
him from his position because he re- 
fused to contihue a vacation granted 
to him on his own request, said: ‘The 
commissioner, by attempting, even in 
the best of faith, to impose a com- 
pulsory vacation upon the chief of 
denartment, could not compel that 
officer to absent himself, and thus pre- 
vent him from discharging a statu- 
tory duty. <A ‘vacation’ is a personal 
nrivilege that can be waived.” In re 
Croker, 67 N.E. 307, 309, 175 N.Y. 158. 


“Personal” 48 C.J. p 1045. 
“Privilege” 50 C.J. p 400. 


98. Gutzwiller vy. American Tobac- 
co Co., 122 A. 586, 588, 97 Vt. 281. 


[a] “Continuation” rather than 
“termination” of service.— Where one, 
injured by the negligent act of a 
servant who had just started on his 
vacation, joined the master as defend- 
ant in an action for damages, the 
court, in rejecting the master’s con- 
tention that the servant’s services had 
terminated when he started on his va- 
cation, and after quoting the defini- 
tion of “vacation,” said: (1) “This 
definition, clearly, implies a continu- 
ation of service, rather than that the 
service has ended.” Gutzwiller v. 
American Tobacco Co., 122 A. 586, 588, 
97 Vt. 281. (2) “The master, who in 
recognition of faithful service, gives 
his servant a holiday, cannot be said 
to thereby terminate his relation of 
master to such servant.” Gutzwiller 
v. American Tobacco Co., supra. 

“Continuation” 13 C.J. p 202. 

“Service”? 57 C.J. p 275. 

99. Gutzwiller v. American Tobac- 
co Co., 122 A. 586, 588, 97 Vt. 281; 
Hogaboom vy. Cox, 15 Ont.Pr. 127, 129: 
Anderson v. Thorpe, 12 Grant Ch. 
(Ont.) 542, 8 Can.L.J.N.S. 101, 102. 

1. In re Croker, 67 N.E. 307, 309, 
ti) INE YS 15 83 

2. In re Croker, 67 N.E. 307, 308, 
75 NoYes L58. 

3. Gutzwiller v. American Tobac- 
co Co., 122 A. 586, 588, 97 Vt. 281. 

4. School vacation: 

In general see Schools and School Dis- 

tricts §§ 1057-1062. 


Rate or amount of compensation of 
teacher during see Schools and 
School Districts §§ 384, 385. 


ies''—a, In General. It has been-said that the word 


5. Webster D. [quot Emporia Bd. 
of Education yv. State, 52 P. 466, 467, 
7 Kan.App. 620]. 


[a] “Thanksgiving recess.”—The 
two-day intermission, or recess in- 
cluding Thursday ana Friday, of 


Thanksgiving week held not a “vaca- 
tion,” or ‘‘vacation” period. Emporia 
Bd. of Education v. State, 52 P. 466, 
467, 7 Kan.App. 620; Duffey v. School 
Committee of Town of Hopkinton, 127 
N.E. 540, 236 Mass. 5, 7, 8. 


“School terms” see Schools and 
School Districts §§ 1057-1062. 


6. Mass. St. (1914),¢ 714 § 2 [quot 
Duffey v. School Committee of Town 
of ae 127 N.E. 540, 236 Mass. 

7. Emporia Bd. of Education v. 
State, 52 P. 466, 7 Kan.App. 620. See 
gine penools and School Districts §§ 

» ao. 


8. Duffey v. School Committee of 
Town of Hopkinton, 127 N.E. 540, 236 
Masse byais 

[a] What are.—‘‘The customary 
vacations [in named town] as shown 
by the town reports and by other evi- 
dence were at Christmas, Easter, and 
during the summer. The Thanksgiv- 
ing recess, including Thursday and 
Friday of Thanksgiving week, was 
not a ‘vacation’ period.” Duffey v. 
School Committee of Town of Hop- 
kinton, 127 N.E. 540, 236 Mass. 5, Tas: 


9. Emporia Bd. of Education v. 
State, 52 P. 466, 467, 7 Kan.App. 620. 

10. Emporia Bd. of Education vy. 
State, supra. 

11. Vacation of court: 


Admitting to bail in see Bail § 195 
text and notes 96-99. 

Allowance of appeal in see Appeal and 
Error §§ 1090, 1091. 

Amendment or correction of judgment 
in see Judgments § 443. 


Appealability of judgments on pro- 
ceedings in see Appeal and Error 
§ 456. 


As interval between regular terms see 
Courts § 226. 


Authority or power of judge during 
see Judges §§ 88-96. 


Common-law definition see Courts § 
270 text and note 83. 


Dismissal or nonsuit in see Dismissal 
and Nonsuit § 51. 


Drawing grand jurors in see Grand 
Juries § 33 note 77 [b]. 


Effect of process returnable during 
see Process § 39. 


Entry of judgment in: 
In general see Judgments § 195. 
By confession see Judgments § 321, 


Filing informations in see Indict- 
ments and Informations § 151. 

Hearing and determination of motion 
for new trial during see New Trial 
§ 440 text and notes 23-25, 


Issuance of attachment in see Attach- 
ment § 326. 
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does not have a fixed and definite, or a well ascer- 
tained, fixed, single, unvarying, technical meaning, 
but that, when determining the meaning of the word 
in legislation relating to the courts, much depends 
upon the purpose, scope, subject matter, and the 
necessity, or the surrounding circumstances, of the 


law in which the word is used.?2 
[§ 6] b. Strict Technical Sense. 


Opening or vacating judgment in see 
Judgments §§ 437-441, 486-490. 


Power to punish for contempt in see 
Contempt § 72. 


Presentment during see Indictments 
and Informations § 32. 


pe ec dings during see Courts §§ 270, 
ls 


Rendition of judgment in see Judg- 
ments § 25. 


Settlement or signing of bill of excep- 
tions in see Appeal and Error § 
1888; Criminal Law § 3434. 


Taking judgment by default in see 
Judgments § 400. 


Vacation or amendment of equitable 
decree during see Equity § 874. 


12. Dayton v. Bechly, (lowa) 241 
N.W. 416, 418; Moreland v. Vomilas, 
144 A. 652, 127 Me. 493, 500; Himmel- 
berger-Harrison Lumber Co. v. Keen- 
er, 117 S.W. 42, 44, 217 Mo. 522; Trow- 
er v. Mudd, (Mo.App.) 242 S.W. 993, 
994, 

[a] “®hus, whether we look to 
its own appropriate definition, or seek 
to deduce its meaning from the use 
made of its correlative [‘term’], by 
the law writers, it would seem that 
there is not attached to the word 
‘vacation,’ a well ascertained, fixed, 
‘single,’ unvarying, technical meaning 
which is to control the interpretation 
of a statute in which the word has 
been employed; but that, on the con- 
trary, there are ‘several’ well re- 
ceived meanings of the word.” 
Brown v. Hume, 16 Gratt. (57 Va.) 
456, 466. 


[b] After giving the ordinary 
meaning as ‘‘the time between terms,” 
the court said: “But whether this 
meaning should be given to the word 
in any particular instance depends 
upon the subject-matter, and the 
necessity which exists that some oth- 
er meaning should be _ adopted.” 
Thompson v. Benepe, 24 N.W. 601, 67 
Iowa 79, 81. 


13. Brayman v. 
Mass. 525, 526. 


14. Conkling v. Ridgely, 1 N.E. 261, 
112 Ill. 36, 40, 54 Am.R. 204 (describ- 
ing this as “the strict common-law 
definition”); Saund v. Saund, 138 A. 
867, 869, 100 Vt. 887 (adding: ‘This 
is the technical common-law defini- 
tion’). 

15. See cases infra this section. 


16. Jacob L. D. [quot Conkling v. 
Ridgely, 1 N.E. 261, 112 Ill. 36, 40, 54 
Am.R. 204; Himmelberger-Harrison 
Lumber Co. v. Keener, 117 S.W. 42, 44, 
217 Mo. 522, 530; Brown v. Hume, 16 
Gratt. (57 Va.) 456, 466 (quot More- 
land v. Vomilas, 144 A. 652, 127 Me. 
498, 499)]; Union Motor Car Co. v. 
Cartledge, 97 So. 801, 804, 133 Miss. 
818 [quot C.J.J]; Iturrino y. Iturrino, 
24 Porto Rico 71, 74. See Trower v. 


Whitcomb, 134 


Mudd, (Mo.App.) 242 S.W. 993, 994 
(“all that period of time’’). 
17. Black L. D. [quot Ex p. Ear- 


man, 95(S0.)755., 85. ila. 297; 37, 3 
A.L.R. 1226 (using this as definition of 
phrase “in vacation”’)]; Bouvier L. 
D. [quot O’Neal v. State, 134 S.E. 332, 


° 


VACATION 


In its legal,*® 


338, 35 Ga.App. 665; Chapman v. Chat- 
tooga Oil Mill Co., 96 S.E. 579, 22 Ga. 
App. 446, 447; dis op in Conkling v. 
Ridgely, 1 N.E. 261, 112 Ill. 36, 46, 54 
. 204; Brayman vy. Whitcomb, 
134 Mass. 525, 526; Saund vy. Saund, 
138 A. 867, 869, 100 Vt. 387]. 


18. 
and infra this note; and note 19. 
also Courts § 270 text and note 83. 


[a] At end of term.—(1) “It be- 
gins the last day of every term as 
soon as the court rises.”’” Jacob L. D. 
[quot Himmelberger-Harrison Lum- 
ber Co. v. Keener, 117 S.W. 42, 44, 217 
Mo. 522, 530; Brown v. Hume, 16 
Gratt. (57 Va.) 456, 466 (quot More- 
land v. Vomilas, 144 A. 652, 127 Me. 
493, 499)]. (2) “The periods between 
the end of one term and the beginning 
of the next are called ‘vacations.’ ” 
Von Schmidt v. Widber, 34 P. 109, 99 
Cal. 911, 512 [quot Peterson v. Beals, 
201 V2 102 Ora NZab sg 248 PeG3) 
“When the court finally adjourns 
there is a vacation.’ Union Motor 
Car Co. v. Cartledge, 97 So. 801, 804, 
133 Miss. 318 [quot C.J.]. 


[b] Similarly expressed.—(1) ‘‘Be- 
tween the periods by statute fixed for 
convening of court.” Harrison vy. 
German-American F. Ins. Co., 90 F. 
758, 762. (2) “The period between 
the adjournment of any term and the 
beginning of another.’ Hadley v. 
Bernero, 71 S.W. 451, 97 Mo.App. 314, 
319 [quot Himmelberger-Harrison 
Lumber Co. v. Keener, 117 S.W. 42, 
45, 217 Mo. 522; Downing v. La Shot, 
212 S.W. 30, '202 Mo.App. 509; 5121]. 
(3) “The period of time elapsing be- 
tween the end of one term and the be- 
ginning of another.’ Union Motor 
Car Co. v. Cartledge, 97 So. 801, 804, 
33 Miss. 318 [cit Bouvier L. D.]. (4) 
“The period between the day on which 
a term of court is adjourned to the 
next court in course, or until the day 
of the beginning of another term.” 
Warner v. Donahue, 72 S.W. 492, 99 
Mo.App. 37, 44 [quot Downing v. La 
Shot, 212 S.W. 30, 202 Mo.App. 509, 
512]. _See State v. Denis, 167 N.W. 
151, 152, 40 S.D. 219 (describing this 
as the common-law definition, but 
holding the meaning not limited to 
this in the instant case). (5) In con- 
struing a statute relating to the pow- 
ers of judges and court clerks in va- 
cation, the court said: ‘“‘It would ap- 
pear to be clear from the terms of this 
section that the vacation spoken of 
has reference to the vacation between 
courts—between a term and the ‘next 
term thereafter.’’’ State v. Derkum, 
27 Mo.App. 628, 631 [cit Himmelberg- 
er-Harrison Lumber Co, v. Keener, 
supra]. 


[ec] Temporary adjournments,—(1) 
Recesses, or intervals of time between 
actual sessions of court when con- 
ducting the business of a term, cannot 
be ealled vacations. Conkling v. 
Ridgely, 1 N.B. 261, 112 Ill. 36, 43, 54 
Am.R. 204; Dayton v. Bechly, (Iowa) 
241 N.W. 416, 419; City of Henderson 
v. Kentucky Peerless Distilling Co., 
170 S.W. 210, 211, 161 Ky. 1; Brayman* 
v. Whitcomb, 134 Mass. 525, 526; Him- 
melberger-Harrison Lumber Co. v. 
Keener, 117 S.W. 42, 45, 217 Mo. 522; 


See cases supra notes 13-17, 
See 


or strict technical,t4 sense, and in relating to 
courts,!® the word has been defined as meaning all 
the time,’® or that period of time,!* between the 
end of one term and the beginning of another;*® 
the interim commencing immediately after one term 
time and ending at the commencing of the next;?® 
the time between terms.”° 


The word has been de- 


Trower v. Mudd, (Mo.) 242 S.W. 993, 
994; Downing v. La Shot, 212 S.W. 
30, 202 Mo.App. 509, 512; State ex rel. 
Bamberge v. Graves, 126 S.W. 749, 147 
Mo.App. 324, 330; Warner v. Donahue, 
72 S.W. 492, 99 Mo.App. 37, 44; Had- 
ley v. Bernero, 71 S.W. 451, 97 Mo.App. 
314, 319; State v. Derkum, 27 Mo. 
Anp. 628, 631; Wallace v. Clements, 
(Neb.) 248 N.W. 58. (2) Where the 
court was declared at recess ‘until 
further order’? and was convened by 
the trial judge on a day within the 
term, such recess was held not to con- 
stitute ‘vacation’? and proceedings 
had were held to be before the court 
in session rather than before a judge 
in vacation.” Jones v. McClaughry, 
151 N.W. 210, 169 Iowa 281, 292. 


[d] In chancery courts.—In con- 
struing Vermont statutes relating to 
the powers of a chancellor in vacation, 
Vt. St. §§ 914, 4527, the court, after 
pointing out the difficulty in deter- 
mining generally what is “vacation” 
in the chancery courts, said: ‘AS 
that term is used in our statutes, we 
think it clear that when the county 
court finally adjourns, and the chan- 
cellor neither directs the continuance 
of the stated term of the court of 
chancery, nor adjourns the term, nor 
ealls a special term, and nothing more 
appears, it is vacation, within the 
meaning of the statute, during all the 
time between the stated terms of the 
county court.’ In re Murphy, 50 A. 
SAT (Se Vite elo eal te 


[e] Historical note.—(1) “The 
English legal year was divided into 
four terms of different lengths, sep- 
arated by the vacations, which were 
the seasons of the great festivals or 
fasts, or were deemed necessary on 
account of the avocations of rural 
business.” Brayman vy. Whitcomb, 
134 Mass. 525, 526. (2) “Under the 
earlier organization of courts in Eng- 
land, ‘terms’ of the courts were four 
periods in each year. They com- 
menced on fixed days, and had a fixed 
time of termination, and they aggre- 
gated ninety-one days. The vacations 
embraced all the days in the year not 
included in the ‘terms.’ Any such 
period of recess of a court of more 
than a month’s duration, . . . was 
unknown in that system.” Conkling 
v. Ridgely, 1 N.E. 261, 112 Ill. 36, 40, 
54 Am.R. 204 [quot Himmelberger- 
Harrison Lumber Co. v. Keener, 117 
S.W. 42, 46, 217 Mo. 522]. 


19. Dayton y. Bechly, 
N.W. 416, 419. 


“Interim” 33 C.J. p 267. 


20. Dayton vy. Bechly, (Iowa) 241 
N.W. 416, 418; Thompson vy. Benepe, 
24 N.W. 601, 67 Iowa 79, 81; Moreland 
v. Vomilas, 144 A. 652, 127 Me. 493, 
500. See 'Unbehahn v. Fader, 149 N. 
BE. 778, 31911. 250, 253; Coe vi Hal- 
lam, 50 N.H. 1072, 173 Ill. 461, 462. 


[a] Not limited to interval be- 
tween terms.—'‘‘'The meaning of the 
word ‘vacation’ is not limited to the 
interval between terms of court.” 
Unbehahn vy. Fader, 149 N.E. 778, 774, 
319 Ill. 250 CLquot Coe v. Hallam, 50 
N.E. 1072, 173 Ill. 461 Ganguage used 
in syllabus) ]. 


(Iowa) 241 


——— 


For later cases, developments and changes in the law see Annotations, same title and section number, 


VACATION 


seribed as the correlative of “term”;21 and it has 
been said that as a general rule,?? vacation imports 
absence of power;?* and operates as a suspension of 
all contentious business except as regards injune- 
tions and matters of urgency.?4 


[§ 7] c. Wider Sense. In a broader, more liberal 
sense, in practice,?> the word may be employed as 
meaning an intermission of judicial proceedings ;7% 
a period of recess during a term of court;*7 such 
time as the court is not actually in session;*8 the 
recess’? of courts,?° or senates;31 the time during 
which a court adjourns,*? is not held,?* or is not in 
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session;*# and it has been said that sometimes the 
word is interchangeable with “chambers.’’?> 


[§ 8] d. Phrases. “Acting in vacation,”?® “at 
chambers or in vacation,”** “during vacation,”?® 
“during the vacation between the stated terms,’’?® 
“during the vacation of the circuit court,”49 “in 
term time or vacation,’*! “in vacation,”42 “in va- 
cation after the adjournment of a stated term,’’!* 
“judge in vacation,”** “long vacation,”*® and “ ‘va- 
cation’ in chancery”;4* also used adjectively, as in 
the phrases: “Vacation entries,”*? “vacation judg- 
ments,”*® and “vacation time.”4® 


21. Brown v. Hume, 16 Gratt. (57 
Va.) 456, 466 [quot Himmelberger- 
Harrison Lumber Co. v. Keener, 117 S. 
W. 42, 44, 217 Mo. 522). 

“Term” distinguished see Term or 
Terms § 9 text and note 54. 


22. Miller v. Spencer, 13 Ont.Pr. 
478 [quot Hogaboom vy. Cox, 15 Ont.Pr. 
e201 304. 


23. Accousi v. G. A. Stowers Fur- 


niture Co., (Tex.Civ.App.) 83 S.W. 
1104, 1105. 
[a] Inherent in meaning of word. 


—‘“The very meaning of the term ‘va- 
cation,’ as applied to a court, imports 
an absence of power to render judg- 
ment or grant interlocutory judicial 


orders.” Accousi v. . A. Stowers 
Furniture Co., (Tex.) 83 S.W. 1104, 
1105. 


24 Miller v. Spencer, 13 Ont.Pr. 
478 [quot Hogaboom v. Cox, 15 Ont. 
Prvelon, et 30']: 


25. Burrill L. D. [quot Conkling v. 
Ridgely, 1- NE. -261, 112° Tir 36,542, 
54 Am.R. 204]; Chapman yv. Chattooga 
Oil Mill Co., 96 S/E. 579, 22 Ga.App. 
446, 448. 

“Practice” 49 C.J. p 1311. 


26. Burrill L. D. [quot Conkling v. 
Ridgely, 1 N.E. 261, 112 Ill. 36, 42, 54 
Am.R. 204; Brown v. Hume, 16 Gratt. 
(57 Va.) 456, 466 (quot Moreland vy. 
Vomilas, 144 A. 652, 127 Me. 493, 
499)]; Iturrino v. Iturrino, 24 Porto 
Rico 71, 74; Anderson v. Thorpe, 12 
GrantCh. (Ont.) 542, 3 Can.L.N.S. 101, 
102 [quot Hogaboom y. Cox, 15 Ont. 
Ere 12, A291 


Bi Sar etary proceeding” see Judicial § 


27. Dayton v. Bechly, (Iowa) 241 
N.W. 416, 418 (but holding that in the 
instant case, the word was not to be 
given this meaning). 


[a] “As distinguished from the in- 
terim between terms.”—Dayton v. 
Bechly, (lowa) 241 N.W. 416, 418. 


28. Thompson v. Benepe, 24 N.W. 
601, 67 Iowa 79, 81 [quot Moreland v. 
Vomilas, 144 A. 652, 127 Me. 493, 502 
(but substituting “times” for 


“Session” 57 C.J. p 285. 
29. “Recess” 53 C.J. p 546. 


30. Burrill L. D. [quot Conkling v. 
Ridgely, LIN) 9260) 14:25 D1. 36, . 42; 
54 Am.R. 204; Brown v. Hume, 16 
Gratt. (57 Va.) 456, 466 (quot More- 
land v. Vomilas, 144 A. 652, 127 Me. 
493, 499)]; Unbehahn v. Fader, 149 
N.E. 773, 319 Ill. 250, 253; Coe v. Hal- 
lam, 50 N.E. 1072, 173 Ill. 461, 462; 
{turrino y. Iturrino, 24 Porto Rico 71, 
74. See Dayton v. Bechly, (Iowa) 
241 N.W. 416, 418, 419; Union Motor 
Car Co. v. Cartledge, 97 So. 801, 804, 
133 Miss. 318; State v. Denis, 167 N. 
W. 151, 152, 40° S.D. 219. “But ‘see 
Jones v. McClaughry, 151 N.W. 210, 
169 Iowa 281, 292; City of Henderson 
v. Kentucky Peerless Distilling Co., 
170 S.W. 210, 211, 161 Ky. 1; Wallace 
v. Clements, (Neb.) 248 N.W. 58. 


_ Sl. Wharton L. Lex. [quot Conk- 
ling v. Ridgely, 1 N.E. 261, 112 Il. 
36, 42, 54 Am.R. 204]. 
“Senate” 57 C.J. p 124. 
32. Coe v. Hallam, 50 
173 Ill. 461, 462. 
“Adjourn” 1 C.J. p 1234. 
33. Burrill L. D. [quot Conkling v. 
Ridgely, 1 N.E. 261, 112 Ill. 36, 42, 54 
Am.R.°204; Brown v. Hume, 16 Gratt, 
(57 Va.) 456, 466 (quot Moreland v. 
Vomilas, 144 A. 652, 127 Me. 493, 


N.E. 1072, 


499)]; Iturrino y. Iturrino, 24 Porto 
Rico 4. 
34. St. Louis, I. M. & S. Ry. Co. v. 


Poptart 176 S.W. 692, 118 Ark. 377, 


{a] “Wacation” although court 
does not finally adjourn.—In discuss- 
ing the application of the word to a 
tribunal in chancery, the court said: 
(1) “The fact that the court of chan- 
cery does not, in practice, finally ad- 
journ does not show that it is always 
in session so that there is no vaca- 
tion.” In re Murphy, 50 A. 817, 73 Vt. 
115, 117 [cit Sturges v. Knapp, 38 Vt. 
540, 544]. (a) ‘That there is such a 
thing as vacation in chancery, not- 
withstanding the court is always open 
for business for all purposes, is as- 
sumed and recognized by the act that 
makes it thus open.” In re Murphy, 
supra. 

35. Chapman v. Chattooga Oil Mill 
Co., 96 S.E. 579, 22 Ga.App. 446, 448. 


“Chambers” 11 C.J. p 228. See also 
Chamber business 11 C.J. p 227. 


36. Chapman v. Chattooga Oil Mill 
Co., 96 S.H. 579, 22 Ga.App. 446, 448. 


[a] “Acting out of court” equiva- 
lent.—Chapman vy. Chattooga Oil Mill 
Co., 96 S.E. 579, 22 Ga.App. 446, 448. 


37. Iturrino yv. Iturrino, 24 Porto 
Rico, 71, 74 [quot Cyc]. See also 
Judges §§ 88—96. 


38. Chapman v. Chattooga Oil Mill 
Co., 96 S.E. 579, 22 Ga.App. 446, 447; 
Wallace v. Clements, (Neb.) 248 N.W. 
58; Accousi v. G. A. Stowers Furni- 
ture Co., (Tex.Civ.App.) 83 S.W. 1104, 
a pee Vv. ‘Cox, 15 Ont.Pr. 

5 AR 


39. In re Murphy, 50 A. 817, 73 Vt. 
A Ba ayia I ki 

40. Trower v. Mudd, (Mo.App.) 242 
S.W. 993, 994 (used in Mo. Rev. St. 
[1919] § 3043); Downing v. La Shot, 
212 S.W. 30, 202 Mo.App. 509, 513; 
Warner v. Donahue, 72 S.W. 492, 99 
Mo.App. 37, 43; Hadley v. Bernero, 71 
S.W. 451, 97 Mo.App. 314, 318. 


[a] “During the term of such 
court” contrasted.—Downing y. La 
Shot, 212 S.W. 30, 202 Mo.App. 509, 
513. 


41. Chapman y. Chattooga Oil Mill 
Co., 96 S.E. 579, 22 Ga.App. 446, 448; 
Conkling y. Ridgely, 1 N.E. 261, 112 
Ill. 36, 42, 54 Am.R. 204; Dayton v. 
Bechly, (Iowa) 241 N.W. 416, 419; 
Moreland v. Vomilas, 144 A. 652, 127 
Me. 493, 499; Wier v. Hill, 125 S.w. 
366, 367, 58 Tex.Civ.App. 370. See 


Northern Indiana R. Co. v. Michigan 
Cent. R. Co., 2 Ind. 670 (where stat- 
utory phrase “in terms or in vacation” 
is considered). 


42. Harrison vy. German-American 
F.. Ins. Co., 90 F. 758, 762; St. Louis, 
I. M. & S. Ry. Co. v. Ingram, 176 S. 
W. 692, 118 Ark. 377, 383; Ex parte 
Earman, 95 So. 755, 85 Fla. 297, 317, 31 
A.L.R. 1226; Chapman y. Chattooga 
Oil Mill Co., 96 S.E. 579, 22 Ga.App. 
446, 447; Unbehahn v. Fader, 149 N. 
E. 773, 319 Ill. 250, 253; Coe v. Hallam, 
50 N.E. 1072, 173 Ill. 461, 463; Conk- 
ling v. Ridgely, 1 N.E. 261, 112 Ill. 
36, 40, 54 Am.R. 204; Northern In- 
diana R. Co. v. Michigan Cent. R. Co., 
2 Ind. 670, 671; Dayton v. Bechly, 
(Iowa) 241 N.W. 416, 419; Jones v. 
McClaughry, 151 N.W. 210, 169 Iowa 
281, 292; City of Henderson y. Ken- 
tucky Peerless Distilling Co., 170 S. 
W. 210, 211, 161 Ky. 1; Moreland v. 
Vomilas, 144 A. 652, 127 Me. 493, 499; 
Union Motor Car Co. yv. Cartledge, 97 
So. 801, 804, 183 Miss. 318; Williams 
v. Williams, 30 S.W.(2d) 69, 70, 325 
Mo. 963; Himmelberger-Harrison 
Lumber Co. v. Keener, 117 S.W. 42, 
47, 217 Mo. 522; State v. Vette, 78 S. 
W. 603, 179 Mo. 408, 414; State v. 
Graves, 126 S.W. 749, 147 Mo.App. 324, 
330; State v. Derkum, 27 Mo.App. 
628, 631; Wallace v. Clements, (Neb.) 
248 N.W. 58, 59; Peterson vy. Beals, 
201 P. 727, 728, 102 Or. 245, 249; State 
v. Denis, 167 N.W. 151, 152, 40 S.D. 
219; Wier v. Hill, 125 S.W. 366, 368, 
58 Tex.Civ.App. 370; Accousi v. G. 
A. Stowers Furniture Co., (Tex.Civ. 
App.) 83 S.W. 1104, 1105; Saund v. 
Saund, 138 A. 867, 869, 100 Vt. 387; 
In re Murphy, 50 A. 817, 73 Vt. 115, 
116; Sturges v. Knapp, 38 Vt. 540, 
544; Hogaboom y. Cox, 15 Ont.Pr. 127, 
129; Anderson v. Thorpe, 12 Grant 
Ch. (Ont.) 542, 3 Can.L.J.N.S. 101, 102. 


[a] “During the term” contrasted. 
—Downing vy. La Shot, 212 S.W. 30, 
202 Mo.App. 509, 511; Warner v. Don- 
ahue, 72 S.W. 492, 99 Mo.App. 37, 43 
Hadley vy. Bernero, 71 S.W. 451, 97 Mo. 
App. 314, 318. 


[b] “In term time” contrasted.— 
Dayton v. Bechly, (Iowa) 241 N.W. 
416, 419; Trower v. Mudd, (Mo.App.) 
242 S.W. 993, 994. 


43. Saund vy. Saund, 138 A. 867, 869, 
100 Vt. 387. 


44 Jones v. McClaughry, 151 N.W. 
210, 169 Iowa 281, 292; Iturrino vy. 
Iturrino, 24 Porto Rico 71, 74 [quot 
Cyc]; Wier v. Hill, (Tex.) 125 S.W. 


366, 368. See also Judges §§ 88-96. 
45. Hogaboom v. Cox, 15 Ont.Pr. 
127, 129; Miller v. Spencer, 13 Ont. 


Pr. 478; Anderson v. Thorpe, 12 Grant 
Ch. (Ont.) 542, 3 Can.L.J.N.S. 101, 102. 


46. In re Murphy, 50 A. 817, 73 Vt. 
la Eisen be bir? 
47. Harrison v. German-American 


F, Ins. Co., 90 F. 758, 762. 

48. Coe v. Hallam, 50 N.E. 1072, 
173 Ill. 461, 464. 

49. Dayton y. Bechly, (Iowa) 241 
N.W. 416, 419. 
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VACCINATION.®° Inoculation with vaccine? 
or the virus of cowpox as a preventive against the 
smallpox.®? 
Phrases: “Certificate of vaccination,”®* “success- 
ful vaccination,”’®* and “vaccination will not take.’’®® 


VACCINE.®® The virus of cowpox or vaccinia, 
used in the process of vaccination®’ as a preventive 
of smallpox;°® also in a general sense, the modified 
virus of any specific disease introduced into the 
body in inoculation, with a view to prevent or miti- 
gate a threatened attack of that disease, or to con- 
fer immunity against subsequent attacks.°® 


Vaccine virus. Cow or kine pox; the morbie 
principle of cowpox, which acts as a preventive of 
smallpox.®°® 


Other phrases: 
Vaccine,”®? “vaccine 


“Anthrax Vaccine,”’®! “Blackleg 
matter,”®> and “vaccine 


VACCINATION—VADIUM 


VACUITY. Applied to avoid tax proceeding, the 
word has been defined as meaning emptiness, nihility, 
vacancy, or want of reality,®° and has been said to 
be more than an irregularity, error or mistake in 
the performance of a duty.°°® 


VACUUM. In practical use, an inelosed space 
from which the air (or other gas) has been very near- 
ly removed, as by an air-pump.®* As applied to rub- 
ber tires, the word has been said to be practically 
the equivalent of suction, both involving rarefication 
of air.*§ 


Phrases: “Vacuum cup,”’®® “vacuum, either total 
or partial,’?° and “vacuum tread.”™1 


VADIUM."? That sort of bailment where goods 
or chattels are delivered to another as a pawn, to 
be a security to him for money borrowed of him by 
the bailor, is called in Latin ‘‘vadium” and in Eng- 
lish, a pawn or a pledge;*? and it.has been said 


points.”%4 


50. See also Constitutional Law § 
894 text and notes 10 and 16 [b] (vio- 
Jation of guaranty of equal protection 
of laws); Health §§ 39, 40, 95 note 86 
[a]; Schools and School Districts §§ 
1002-1005 (vaccination of pupils). 


51. “Waccine” post. 
52.) Black’ L. D: 
[a] Similar definition.—‘“‘The or- 


dinary and usual meaning of ‘vacci- 

nation,’ is inoculation with the 

virus of cowpox for the purpose of 

communicating that disease as a 

propby Wectle against smallpox.” Lee 
. Marsh, 79 A. 564, 230 Pa. 351, 357. 


[b] Accepted as ameliorative 
agent.—In holding that a statute pro- 
viding for the exclusion of unvac- 
cinated children from the _ public 
schools does not involve, in its appli- 
cation, trespass on the reserved rights 
of the individual beyond the reach of 
the police power from the fact that 
vaccination is the infliction of a dis- 
ease on the subject, the court said: 
“At present the vast preponderance 
of opinion among intelligent and edu- 
cated people, under the guidance of 
the best medical authority, is that vac- 
cination is a highly useful ameliora- 
tive, if not always a preventive of 
one of the greatest scourges [small- 
pox] that have in times past afflicted 
humanity and that the regulation of 
it by statute is not only justifiable 
but a wise and beneficent exertion of 
the police power over the _ public 
health”’ Stull v. Reber, 64 A. 419, 215 
Pa. 156, 163, 7 Ann.Cas. 415. See also 
Health §§ 39, 40. 

{[c] Administration of virus through 
movth held not ‘“vaccination.’”’—Lee 
v. Marsh, 79 A. 564, 230 Pa. 351, 357. 


{d] “Quarantine” distinguished.— 
In holding that a statute authorizing 
the levy by counties of a tax for pur- 
poses of quarantine does not author- 
ize an expenditure of the funds so 
raised, for vaccine matter, the court, 
after describing vaccination and quar- 
antine, both as preventive measures, 
said: “But vaccination is one thing 
and quarantine is another.”. Daniel 
v. Putnam County, 38 S.E. 980, 981, 
113 Ga. 570, 54 L.R.A. 292. 


“Quarantine” 51 C.J. p 116. 

“Smallpox” 58 C.J. p 775. 

53. Lee v. Marsh, 79 A. 564, 230 Pa. 
Bil awe 
* 54, Lee v. Marsh,, supra; Stull vy. 
Reber, 64 A. 419, 215 Pa. 156, 162, 7 
Ann.Cas. 415. 

55. Stull v. Reber, supra. 


St 


56. See also Vaccination ante. 
57. “Waccination” ante. 


58. Century D. See Koechl v. U. 
S., 84 F. 448, 28 CC.\A. 458. 


59. Century D. [quot Koechl v. U. 
S., 84 F. 448, 28 C.C.A. 458]. 


[a] Definition criticized.—In hold- 
ing that antitoxine for the prevention 
and cure for diphtheria was not to be 
classified as “‘vaccine virus” under 
Free List par 664, the court, after 
quoting this secondary definition of 
“vaccine,” said: “No authority for 
this use is cited. The quotation ex- 
presses merely the opinion of the 
compiler or compilers of the [Cen- 
tury] dictionary, and it would certain- 
ly require more than the mere ‘ipse 
dixit’ of a contributor to such a work 
to satisfy us that the words ‘vaccine 
virus’ are actually used with such 
meaning by educated people; espe- 
cially in view of: the fact that none 
of the other standard dictionaries— 
Webster, Worcester, Funk & Wag- 
nalls, ete..—give any such definition 
of the phrase.” Koechl v. U. S., 84 F. 
448, 28 C.C.A. 458. But see Webster 
New Int. D. (where a secondary defi- 


nition is given as: “In general, any 
substance for preventive inocula- 
tion’’). 


60. Koechl v. U. S., 84 F. 448, 449, 
28-C.C.A. 458. 


fa] “Anthrax Vaccine” included.— 
The preparation known as “Anthrax 
Vaccine,” or ‘Blackleg,’ which is 
used for the prevention of anthrax 
or black leg, a disease of cattle, held 
included within Act July 24, mean c 
LAs 2, Bree whist par 692 30 Ss. 
at L. 202, relating to heciie 
virus.” Pasteur Vaccine Co. v. U. S., 
123 F. 846. 

[b] “Antitoxine” 
“Vaccine virus . 
different article 
Koechl v. U. S., 
458. 

{[c] “Antitoxine” held not included 
by term ‘vaccine virus” under Tariff 
Act of August 28, 1894, Free List par 
664. Koechl v. U. S., 84 F. 448, 28 C. 
C.A. 458. j 

{d] Held not limited to such as is 
used in the vaccination of human 
beings for the prevention of smallpox. 
Pasteur Vaccine Co. v. U.S., 1la3 Hk. 
846. 

“Anthrax” 3 C.J. p 229. 

“Antitoxin” 3 C.J. p 230. 

“Cow” 15)C-J. .p 1340. 


distinguished. —- 
. is, of course a 

from  antitoxine.”’ 
84 BF. 448, 28 C.C.A. 


“Pox” 49 C.J. p 1309. 


61. Pasteur) Vaccine \Co..v. U.5Ss 
123 F. 846. 

62.2 Pasteur: Vaccine. Cos-ve U.aSs 
supra. — 

63. Daniel v. Putnam County, 38 
eae 980, 982, 1138 Ga. 570, 54 L.R.A. 

64 Daniel v. Putnam County, 38 


Sy 980, 981, 113 Ga. 570, 54 L.R.A’ 


65. McQueen y. Ahbe, 130 S.E. 261. 
262, 99 W.Va. 650. See also Taxation 
§§ 1658-1668. 


“Vacancy” ante. 


66. McQueen v. Ahbe, 130 S.E. 261, 
262, 99. W.Va. 650; Ritchie Lumber 
Ce vee 66 S.E. 646, 649, 66 W. 

ae 


67. Century D. 


68. Pennsylvania Rubber Co. v. 
Dreadnaught Tire & Rubber Co., 225 
F. 138, 142. 


[a] “A vacuum, either total or 
partial, in a rubber cup necessarily 
results in suction, and no suction ex- 
ists, save through a vacuum; total or 
partial.” Pennsylvania Rubber Co. v. 
Dreadnaught Tire & Rubber Co., 225 
F. 138, 142. 


_ [b] “Perhaps, technically speak- 
ing, ‘suction’ is the effect of ‘vac- 
uum.’’”’ Pennsylvania Rubber Co. v. 


Dreadnaught Tire & Rubber Co., 225 
F. 138, 142. 

[ce] “‘Suction’ substantially synon- 
ymous.’—Pennsylvania Rubber Co. v. 
Dreadnaught Tire & Rubber Co., 225 
F. 138, 142. 

“Suction” 60 C.J. p 989. 

69. Pennsylvania Rubber Co. v. 
Dreadnaught Tire & Rubber Co., 225 
138, 141. 

[a] “Suction cup” equivalent.— 
Pennsylvania Rubber Co. v. Dread- 
naught Tire & Rubber Co., 225 F. 138, 
142 (when applied to rubber tires). 

70. Pennsylvania Rubber Co. v. 
Dreadnaught Tire & Rubber Co., su- 
pra. 

71. Pennsylvania Rubber Co. 
Dreadnaught Tire & Rubber Co., 225 
BY dose tae, 

72. See also Bailments §§ 1, 15-18; 
Mortgages §§ 1-6; Pledges § 1. 

73. Coggs v. Bernard, 2 Ld.Raym. 
909, 9138, 92. Reprint 107. 

“Pawn” see Pawnbrokers § 2. 

“Pledge” see Pledges § 1. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ay 


that the common law recognized two kinds of landed 
security, respectively known as the “vivum vadium” 


and “mortuum vadium.”74 


VAGABOND.* As ordinarily understood, a va- 
grant or homeless wanderer without means of hon- 
est livelihood;** but in particular connections, the 
term may be employed as referring to an idle or 
dissolute person who goes about begging, or one who 
4s habitually neglectful of his employment and does 
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worthless, improvident fellow, who is so utterly 
without moral sense or self-respect that he will nei- 


ther provide for his family, nor take proper care of 


himself.7§ 


“vagrant,’’82 


TATIONIS.*3 


not lawfully provide for himself, or who habitually 


misspends his time in a specified manner;** and 
the word has been held to be descriptive of an idle, 


74. See cases infra this note. 


fa] Vivum vadium.—(1) “A living 
pledge resembling the estate held bv 
statute merchant or statute staple.” 
Bradburn v. Roberts. 61 S.E. 617, 619. 
148 N.C. 214 [eit 2 Blackstone Comm. 
157-160]. (2) “The ‘vivum vadium’ 
consisted of a feoffment to the credi- 
tor and his heirs, until out of the 
rents and profits he had satisfied him- 
self his debts. - When it was sat- 
isfied, the debtor might reénter and 
maintain ejectment, and it was said 
to have been called ‘vivum vadium,’ 
because neither the debt nor the es- 
tate was lost.” Kortright v. Cady, 21 
NGY: 2436, 944,979 Aim. Ds© 145, = (3))reon 
species of security by which the bor- 
rower of a sum of money made over 
his estate to the lender until he had 
received that sum out of the issues 
and profits of his land. And it was 
so called because neither the money 
nor the land was lost and were not 
left in dead pledge. There was a liv- 
ing pledge, for the profits earned were 
constantly paying off the debt.” 
O'Neill v. Gray. 39 Hun (N.Y.) 566. 
568 [cit: Bouvier L.. D:; Coote lL. of 
Mortgages 5; 4. Kent.Comm. .137]. 
(4) “When the creditor takes the es- 
tate to hold and enjoy it without any 
limited time of redemption, and until 
he repays himself out of the rents 
and profits... In that case the land 
survives the debt, and when the debt 
is discharged. the land by right of 
reverter. returns to the original own- 
er.” 4 Kent. Comm. 137 [quot Spect 
Wer pects. 260 0203, 88 ‘Cal. e480 44d. 
Loe AM. sounds) Task. A. 137], C5) 
“A ‘vivum vadium,’ as it was former- 
ly called, or one in the nature of a 
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Welsh mortgage.’ O’Neill v. Gray, 
supra. (6) ‘‘This mode of security 
is said not to have been very general, 
and it was superseded by the ‘mor- 


tuum vadium’ or mortgage.” Kort- 
right v. Cady, supra. 

[b] “Mortuum vadinm.?? — “The 
‘mortuum vadium,’ or mortgage. so 


called because on breach of condition, 
the estate was rendered indefeasible 
in the mortgagee, and ahsolutely lost 
to the mortgagor.” Kortright vy. 
Cady, 21 N.Y. 348, 344, 78 Am.D. 145. 


“Mortgage” see Mortgages §§ 1-4. 
“Welsh mortgage” see Mortgages 
6 


75. See generorlly Vagrancy post. 
See also Tramp .63 C.J. p 766. 

76. Forsyth v. Forsyth, 19 A. 119, 
122, 46 N.J.Eq. 400, 410 (but holding 
the word not used in this sense in 
instant case). 


[a]. “Wagrant” equivalent.—In dis- 


tinguishing a “vagabond” or “va- 
grant” from a prostitute, the court 
said: ‘fA ‘common’ prostitute is a 


vagrant, which means the some as a 
vagabond.” Springer v. State, 16 
Tex.App. 591, 592. But see infra text 
and note 82. 


‘“VYagrant” see Vagrancy § 1. 


77. People v. Klein, 127 N.E. 72, 
75, 292 Ill. 420. 


[a] Begging essential under stat- 
ute.—In reversing of conviction of 
one accused under Crim. Code § 270 
defining who are “vagabonds,” the 
court said: “If the evidence shows 
him to be an idle and dissolute per- 
son, it does not show him to he one 
who goes about begging, which is a 


The term has been distinguished from 
a “drunkard,”?® “pickpocket,”8° “prostitute,”8! and 


VAGABUNDUM NUNCUPAMUS EUM QUI 
NULLIBI DOMICILIUM CONTRAXIT HABI- 


In a female, a canal leading to the 
womb, and located back of the urethra.84 


requirement of the statute be¢-re 
Such person shall be deemed and de- 
eloared to be a vagabond.” Peonle yv. 
Klein, 127 N.B. 72, 75, 292 Tl. 420. 

78. Forsyth v. Forsyth, 19 A. 119, 
122, 46 N.J.Eq. 400. 

ta] So construed in will—iIn a 
will devising certain pronerty to tes- 
tator’s son, which provided that in 
case Such son should become a drunk- 
ard and a vagabond, the property 
should remain in trust, the court, dis- 
cussing the testator’s use of the word 
“vagabond,” said: “It is quite proba- 
ble that he did not use it in the sense 
in which it is ordinarily understood 
. . . [giving the ordinary mean- 
ing], but rather that he used it to de- 
seribe an idle, etc. [as in the text].” 
Forsyth v. Forsyth, 19 A. 119, 122, 46 
N.J.Eq. 400, 410. 

79. Forsyth v. Forsyth, 19 A. 119, 
122, 46 N.J.Eq. 400: 

“Drunkard” see Drunkards § 1. 

80. People v. Klein, 127 N.E. ioe 
(Oy 29 cell 20. 

“Pickpocket” 48 C.J. p 1179. 

81. Springer vy. State, 16 Tex.App. 
591.) 592. 

“Prostitute” 50 C.J. p 798. 

82. Johnson y. State, 13 S.W. 1005, 
28 Tex.App. 562, 564. But see supra 
note 76 [a]. 

83. A maxim meaning “We call 
him a ‘vagabond’ who has acquired 
nowhere a domicile of residence.” 
Nee L. D. [cit Phillimore Dom. 23 
note]. 


84 Clark v. People, 79 N.E. 941, 
943, 224 Tll. 554. 
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I. DEFINITIONS 


[§ 1] Vagraney, at common law, consists in going 
about from place to place by a person without visi- 
ble means of support, who is idle, and who, although 
able to work for his or her maintenance, refuses to 
do so, but lives without labor or on the charity of 
others.1_ At common law a vagrant is defined to be 
a wandering, idle person; a strolling or sturdy 
beggar;” a person who refuses to work, or goes 
about begging, and not merely a person who goes 


II. STATUTORY 


[§ 2] A. In General. Vagrancy is very generally 
defined and made punishable by statutes in England, 
America, and Canada,® or by ordinances enacted by 
municipalities in the exercise of delegated author- 
ity." Such enactments, it has been said, are in 
fact rather of the nature of police regulations to 
prevent crime and public burdens and charges than 
of the nature of ordinary criminal laws prohibiting 
and punishing an act or actS as a crime or crimes.® 
And their purpose is to subject persons whose habits 
of life are such as to make them objectionable mem- 
bers of society, to police regulations promotive of 
the safety or good order of the community in which 
they are found,® and to prevent them from becom- 
ing charges on the public? but not to punish them 
for the doing of specifie overt acts.1! Where a 
statute contains separate heads defining vagrants, 


about from place to place in the neighborhood with- 
out any visible means of support.* “A vagrant has 
been very appropriately described as ‘the chrysalis 
of every species of criminal.’”4+ It has been said 
that these definitions are no longer of much impor- 
tance because the statutes both in England and in 
America have so much and so frequently dealt with 
the subject of vagrancy.® 


REGULATIONS 


the persons enumerated under each head are va- 
grants,’? but to be punishable thereunder the per- 
son must come within one or more of these heads.*? 
These statutes should be construed strictly, and exe- 
cuted carefully, in favor of the liberty of the citi- 
zen.'* They are not retroactive in their nature and 
are not applicable to prosecutions for offenses ecom- 
mitted before their going into effect.15 

[§ 3] B. Validity.1® Within limitations imposed 
by the organic law of the state and federal govern- 
ments, legislatures‘? and municipal governing bod- 
ies, acting under delegated authority,+® may, by stat- 
ute or ordinance, define vagraney and impose pun- 
ishment for the offense. And in the main, the valid- 
ity of statutes and ordinances of this character has 
been upheld as against objections that they were 
in violation of the state or federal constitutions,!® 


14, 


1. People v. Scott, (Cal.App.) 296 
P. 601; In re Jordan, 50 N.W. 1087, 
90 Mich. 3; Parshall v. State, 138 S.W. 
759, 62 Tex.Cr. 177; Ex parte Hudg- 
ins, sae S.E. 327, 86 W.Va. 526, 9 A.L. 
Rat : . 


[a] Another definition—‘The of- 
fense consists in.general worthless- 
ness; that is to say, in being idle, and, 
though able to work, refusing to do 
so, and living without labor, or on the 
charity of others.’’ Gavin v. State, 
50 So. 498, 96 Miss. 377, 378. 

2. Black, L. D.; Burrill L. D. 

{a] Other definitions.—(1) “An 
idle person, without visible means of 
Support, who, though able to work for 
his maintenance, refused to do so.” 
Parshall v. State, 138 S.W. 759, 766, 


C254 RexiCxry 774 (2) “One who 
strolls from place to place; one who 
has no settled habitation; an idle 


wanderer; a sturdy beggar; an in- 
corrigible rogue; a vagabond.” Ex 
parte Branch, 137 S.W. 886, 234 Mo. 
466 [quot Webster D.], To same ef- 
fect Ex parte Oates, 233 S.W. 930, 931, 
91 Tex.Cr. 79 [quot Century D.]. 


{[b] In English law, (1) a general 
term including the séveral classes of 
idle and disorderly persons, rogues 
and vagabonds, and incorrigible 
rogues. imperial D. [quot Winslow 
v. Gallagher, 27 N.B. 25, 27]; 4 
Stephen Comm. pp 308, 309. (2) “In 
the old English statutes they are de- 
scribed as being ‘such as wake on the 
night and sleep on the day and haunt 
customable taverns’ and ale-houses, 
routs-about, and no man wot from 
whence they come nor whither they 
go.’”’ Tiedeman Police Powers p 117. 


[c] Distinguished from disorderly 
conduct.—(1) A person may be a 
disorderly person without being a 
vagrant. In re Philadelphia, 2 Pars. 
Feq.Cas. (Pa.) 458. (2) In some stat- 
utes vagrancy is expressly distin- 
gnished from disorderly conduct gen- 


erally, and from breaches of the peace. 
pea btor of May, 1 N.W. 1021, 41 Mich. 


3. Bouvier L. D. [quot In re Jor- 
dan, 50 N.W. 1087, 90 Mich. 3, 5]. 

4 Ex parte Branch, 137 S.W. 886, 
887, 234 Mo. 466. 
5. Ex parte Strittmatter, 124 S.W. 
906, 58: Tex.Cr: 156, 137 Am.S.R. 937: 
Ex parte Hudgins, 103 S.E. 327, 86 
W.Va. 526, 9 A.L.R. 1361. 

Persons punishable as vagrants see 
infra §§ 5-17. 

6. See statutory provisions. 


7. Power to punish vagrancy see 
Municipal Corporations § 595. 


8. 
52, 19 How.Pr. 457, 4 Park.Cr. 611. 


9. Brown vy. State, 58 So. 794, 4 
Ala.App. 122; State v. Maxcy, 26 S.C. 
D502, 505. 


“It is not the main purpose of those 
Acts, to proceed by way of punishing 
for an offence; for vagrancy in itself, 
can hardly be deemed a distinct of- 
fence. The Acts seem rather intend- 
ed to afford some adequate security 
to the public, against the danger to 
be apprehended from the. several 
classes of persons enumerated, all of 
whom, from their want of honest em- 
ployment, or from their vicious pur- 
suits, may well be considered as dan- 
gerous to society.” State v. Maxcy, 


supra. 
10. Hartman v. State, 46 S.E. 628, 
119 Ga. 427; Daniel v. State, 36 S.E. 


293, 110 Ga. 915; Lewis v. State, 59 
S.E. 933, 3 Ga.App. 322. 


11. Commonwealth v. Diamond, 143 
N.E. 503, 311 Ill. 319. 

12. Brannon v. State, 76 So. 991, 16 
Ala.App. 259 [cert den 77 So. 999, 201 
Ala. 695]; Campbell v. State, 237 P. 
Loon OL OKL Or. 30s 

13. Brown y. State, 
Ala.App. 122. 


58 So. 794, 4 


Horbes’ Case, 11 Abb.Pr. (N.Y.) | 


People v. Luechini, 136 N.Y.S. 
319, 75 Mise. 614; Forbes’ Case, 11 
Abb.Pr. (N.Y.) 52, 19 How.Pr. 457, 4 
Park.Cr. 611; Reg. vy. Rehe, 1 Can.Cr. 
Cas. 63. ; 

“Criminal laws are not to be con- 
strued loosely, even to effectuate a 
good purpose.”” Jacobs v. State, 57 S. 
E. 1063, 1064, 1 Ga.App. 519. 

15. Crawley v. State, 41 So. 175, 
146 Ala. 145; People v. Edwards, 180 
NFYtSoA6 3, 


16. Statutes providing for dis- 
charge before expiration of sentence 
see infra § 26. 


17. Ala.—Brannon y. State, 67 So. 
634, 12 Ala.App. 189. 


Kan.—Ex parte Clancy, 210 P. 487, 
112 Kan. 247. 


N.Y.—Matter of Kenny, 49 N.Y.S. 
1037, 28 Misc. 9, 


Ohio.—State v. Hogan, 58 N.E. 572, 
63 Ohio St. 202, 81 Am.S.R. 626, 52 L. 
R.A. 863. 


Tex.—Ex parte Strittmatter, 124 S. 
W. 906, 58 Tex.Cr. 156, 137 Am.S.R. 
937, 21 Ann.Cas, 477. 


W.Va.—}Ex parte Hudgins, 103 S.B. 
327, 86 W.Va. 526, 9 A.L.R. 1361. 


And see cases infra this section. 


18. State v. Preston, 38 P. 694, 4 
Idaho 215; State v. Stone, 105 N.W. 
187, 96 Minn. 482; LeFever vy. City 
of Columbus, 23 Ohio N.P.N.S. 372. 


[a] Statutory definition of vagran- 
cy cannot be enlarged by municipal 
ordinance. Matter of May, 1 N.W. 
1021, 41 Mich. 299. 


19. Ala.—Brannon v. State, 67 So. 
634, 12 Ala.App. 189. 

Cal.—People v. Scott, 296 P. 601, 
113 Cal.App. (Supp.) 778; Ex parte 
Hayden, 106 P. 893, 12 Cal.App. 145. 

Ind.—State v. Cummins, 78 Ind. 251. 

Kan.—In re Clancy, 210 P. 487, 112 
Kan. 247. 
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and the enactment thereof declared to be a valid 
exercise of the police power.2° Thus statutes or 
ordinances have been upheld which define as va- 
grants, able-bodied persons who habitually loaf, loi- 
ter, and idle in any public place for the larger por- 
tion of their time, without regular employment 
and without any visible means of support,?! persons 
known to be pickpockets, thieves, or burglars, and 
having no visible means of support, if found prowl- 
ing around a steamboat landing, railroad depot, 
place of public amusement, or at any public gather- 
ing or assembly,?2 persons who may be found loi- 
tering around houses of ill fame, gambling houses, 
or places where liquor is sold or drunk, without any 
visible means of support,?* persons “tramping or 
wandering around from place to place without visi- 
ble means of support,”?4 persons found loitering, 
without visible means of support, in any communi- 
ty,?° “confidence operators,”?® common prostitutes,? 
“lewd or dissolute persons,”’?* persons pretending 
to tell fortunes,?® professional gamblers,*® persons 
soliciting business for professional gamblers,*! male 
persons habitually associating with prostitutes and 
habitually loitering around houses of prostitution,*? 
and “persons engaged in any unlawful calling.’”’%* 
Nevertheless not all statutes nor ordinances relating 
to vagracy have been upheld. The legislative pow- 
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er, it has been said, must be confined within rea- 
sonable bounds.** ‘And it is not competent for the 
legislature to denounce mere inaction as a crime 
without some qualification.?® The following stat- 
utes or ordinances have been held unconstitutional 
and invalid: A statute providing that one convicted 
of vagrancy, although not accused nor convicted of 
any crime, may be hired gut for a designated time 
to the highest bidder;*® a statute providing that 
whoever, being a male person able to perform man- 


ual labor, has not made reasonable effort to procure: 


employment or has refused to labor at reasonable 
prices ;°7 a statute making punishable as vagrants 
all persons between the ages of sixteen and sixty 
years who fail or refuse to work thirty-six hours 
a week in some lawful occupation or business, re- 
gardless of the financial ability to maintain himself 
and his dependents without performing such labor, 
and regardless of his ability to obtain employment 
except as therein provided;°* a statute providing 
that any person : ‘who shall habitually “loaf, loiter, 
or idle” on a street or highway, or in a publie place 
shall be guilty of’ a misdemeanor,?® an ordinance 
which forbids any one knowingly to associate with 
persons having the reputation of being thieves, bur- 
glars, etc., with the intent to agree to commit any 


La.—Town of Marksville v. Brouil- 
lette, 77 So. 790, 142 La. 916; State 
v. Noble, 20 La.Ann. 325. 


Md.—State vy. Glenn, 89 A. 225, 54 
Md. 572. 


Mass.—Com. y. Ellis, 93 N.E. 823, 
297 Mass. 572. 


\ Mo.—Ex parte Karnstrom, 249 S.W. 

595, 297 Mo. 384; Ex parte Branch, 
187 S.W. 886, 234 Mo. 466; In re 
Thompson, 22 S.W. 863, 117 Mo. 83, 
388 Am.S.R. 639, 20 L.R.A. 462; State 
v. Canton, 43 Mo. 48. 


N.Y.—People v. Ashley, 172 N.Y.S. 
2825 184° App. Divs 520s Peo. v. Hox, 
79 N.Y.S. 56, 77 App.Div. 245; Mat- 
ter of Kenny, 49 N.Y.S. 1037, 23 Misc. 
9; Forbes’. Case, 11 Abb.Pr.. 52, 19 
How.Pr. 457, 4 Park.Cr. 611. 


Ohio.-—_State v. Hogan, 58 N.B. 572, 
63 Ohio St. 202, 81 Am.S.R. 626, 52 L. 
R.A. 863; LeFever v. City of Colum- 
bus, 23 Ohio N.P.N.S. 372. 


S.C.—State v. Maxcy, 26 S.C. 501. 


Tex.—Es parte Strittmatter, 124 S. 
W. 906, 58 Tex.Cr. 156, 137 Am.S.R. 
937, 21 Afin.Cas. 477. 


Wash.—State v. Neitzel, 125 P. 939, 
69 Wash. 567, 43 L.R.A.N.S. 203, Ann. 
Cas.1914A 899. 


20. Ex parte Hayden, 106 P. 893, 12 
Cal.App. 145; In re McCue, 96 P. 110, 
7 Cal.App. 765; Towx of Marksville 
v. Brouillette, 77 So. 790, 142 La. 916; 
State v. McCormick, 77 So. 288, 142 
La. 580, L.R.A.1918C 262; LeFever v. 
City of Columbus, 28 Ohio N.P.N.S 
372. 

21. Ex parte Strittmatter, 124 S.W. 
906, 58 Tex.Cr. 156, 137 AmuuS.R.) 937, 
21 Ann.Cas. 477 (not objectionable as 
in contravention of provisions against 
slavery and involuntary servitude ex- 
cept as a punishment for crime, or as 
against the due process clause, or as 
being invalid for indefiniteness). 


22. Commonwealth vy. Ellis, 93 N. 
H. 823, 207 Mass. 572. 


23. Ex parte Branch, 137 S.W. 886, 
234 Mo. 466 (not in violation of a con- 
stitutional provision that all persons 


have a natural right to life, liberty. 
and the enjoyment of the gains of 
their own industry, or a constitution- 
al provision against the deprivation 
of life, liberty, or property without 
due process of law). 

24. Ex parte Karnstrom, 249 S.W. 
595, 297 Mo. 384 (not in violation of a 
constitutional provision that “all 
persons have a natural right to life, 
liberty, and the gains of their own 
industry,” nor of a constitutional pro- 
vision against special laws). 


25. In re Clancy, 210 P. 487, 112 
Kan. 247. 
26. Ex parte Hayden, 106 P. 893, 


12 Cal.App. 145 (not unconstitutional 


as abridging the privileges or im- 
munities of persons). 
27. Ex parte Strittmatter, 124 S. 


Wa 906, 58) Rex.Cu 
937, 21 Ann.Cas. 477. 


28. In.re McCue;' 96 P.. 110.47 Cal. 
App. 765 (not objectionable as failing 
to define the constituent elements of 
the crime). 


29: "People -v. -Ashley,, 172, NEY-S, 
282, 184 App.Div. 520 (not violative 
of a constitutional provision guaran- 
teeing freedom of worship and re- 
ligious liberty, nor of any provision 
of the federal constitution); State v. 
Neitzel, 125 P. 939, 69 Wash. 567, 43 
L.R.A.N.S. 203, Ann.Cas.1914A 899.. 


30. Brannon v. State, 67 So. 634, 12 
Ala.App. 189; Town of Marksville v. 
Brouillette, 77 So. 790, 142 La. 916; 
State v. Maxcy, 26 S.C. 501; Ex parte 
Strittmatter, 124 S.W. 906, 58 Tex. 
Cr. 156, 187 Am.S.R. 937, 21 Ann:Cas. 
Asluite 

81. Town of Marksville v. Brouil- 
lette, 77 So. 790, 142 La. 916. 


32. State v. McCormick, 77 So. 288, 
142 La. 580, L.R.A.1918C 262 (not in 
violation of constitutional provisions 
for the general protection of individu- 
al rights of life, liberty, and property, 
nor of the fourteenth amendment to 
the federal constitution). 


Ga. > In’ re Clancys cum ea Sad Lo 
Kan. 247. 


156, 137 Am.S.R. 


34 State v. Stone, 105 N.W. 187, 
96 Minn. 482. 


35. In re McCue, 96 P. 110, 7 Cal. 
App. 765. 
36. In re Thompson, 22 S.W. 863, 


117 Mo. 838, 89, 38 Am.S.R. 639, 20 L.R. 
A. 462 (held in violation of state and 
federal constitutions prohibiting slav- 
ery or involuntary servitude, except 
in punishment of crime whereof the 
pty shall have been duly convict- 
ed). 


37. Ex parte Smith, 13 Ohio N.P.N. 
S. 278 (held indefinite to a degree 
which renders its enforcement im- 
practicable, and as being in violation 
of the inalienable right to liberty 
clause of the Bill of Rights, and both 
the statute and the Cincinnati ordi- 
nance enacted thereunder are uncon- 
stitutional). 


38. itx parte Hudgins, 103 S.E. 
327, 86 W.Va. 526, 9 A.L.R. 1361 (void 
as imposing unnecessary and unrea- 
sonable restraint upon personal lib- 
erty, and as having no just or rea- 
sonable relation to the matters gen- 
erally comprehended within the po- 
lice power). 


39. Territory of Hawaii v. Anduha, 
FS RCRA) ahs is (“These words 
have no sinister meaning and imply 
no wrong doing or misconduct on the 
part of those engaged in the pro- 
hibited practices. It is a matter of 
common knowledge, of which we 
must take judicial cognizance, that 
the majority of mankind spend a 
goodly part. of their waking hours 
in whiling or idling the time away, 
and much of that time is spent on 
public streets and highways and 
in public places. Daylight saving 
laws have been enacted in order that 
those employed during the day may 
have more time at their disposal for 
recreation and pleasure; more time to 
idle, loiter, and loaf. On our streets 
daily are seen hundreds and even 
thousands of idle men who have noth- 
ing to do and no place to go, through 
no fault of their own, and are we to 
add to their misfortunes by declaring 
them lawbreakers and criminals?’’). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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offense,*° and an ordinance which attempts to pun- 
ish a person as a vagrant who is found trespassing 
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on private premises without giving a good account 
to the court for his or her conduct. 


Itl. ELEMENTS AND REQUISITES OF OFFENSE 


[§ 4] All the elements of the offense as defined 
at common law or by statute, must be present or 
a conviction cannot be sustained.t? The absence of 
any one or more of the elements will prevent the 
offense from being made out.*3 


Single act or omission. At common law one can- 
not be held a vagrant merely by reason of a single 
act of omission or commission,*t and this is gener- 
ally the rule under statutes defining the offense.*® 
In other words, one can become a vagrant only by 


reason of a course of conduct; a manner of life.*® 
However, it is competent for the legislatures to 
make a single act or omission constitute vagrancy, 
and it has sometimes been done.*7 


A present status or condition. Vagrancy is a 
present condition or status; in other words, va- 
grancy statutes can be applied only to those persons 
who meet the description at the time the charge is 
made under them;** the abandonment of the va- 
grant’s life ceases to make the party a vagrant.?® 


IV. PERSONS PUNISHABLE AS VAGRANTS 


[§ 5] A. In General. Where vagrancy is not de- 
fined by statute, persons are not punishable as va- 
grants unless they come within the common-law 
meaning of the word.°® Therefore, merely going 
about in a community without any visible means of 
support docs not make a person a vagrant; it must 
further appear that the person is idle, and seeking 
to live upon the charity of others, unwilling, although 
able to do so, to work for his maintenance.®4 


[§ 6] B. Persons Able To Work Having No Vis- 
ible Means of Support and Living without .Work.®2 
Some of the statutes defining vagraney and making 
it punishable are, as regards one of the classes of 
persons therein designated as vagrants, substantially 


40. Ex parte Smith, 36 S.W. 628, 
629, 135 Mo. 223 (the court took the 
view that the ordinance invaded the 


OK1.Cr. 297. 


Okl.—Luecas v. State, 238 P. 502, 31 44. 


a codification of the common-law definition, namely, 
persons able to work, who, without visible means of 
support, live without work.*? The gist of the offense, 
it has been said, is the failure or refusal of the of- 
fender to work when work is necessary to support 
himself or his family;°* and want of visible means 
of support is an indispensable element of the of- 
fense.°® The mere fact of living without employ- 
ment is not an offense, if the person is able to do so 
because he has sufficient means either belonging to 
himself or which are provided for him in a legiti- 
mate way.°® If all the elements of the offense enu- 
merated by these statutes are. present, a conviction 
of vagrancy is authorized,®* and it is of no conse- 


People v. Scott, 296 P. 601, 113 
Cal.App. (Supp.) 778. 


right of personal liberty. ‘Certainly 
it stands to reason that, if the legis- 
lature, either state or municipal, may 
forbid one to associate with certain 
classes of persons of unsavory or 
malodorous reputations, by the same 
token it may dictate who the associ- 
ates of any one may be”). 

41. State v. Stone, 105 N.W. 187, 96 
Minn. 482. But see City of St. Louis 
v. Babcock, 56 S.W. 732, 156 Mo. 148 
(where it was assumed without ques- 
tion that an ordinance almost identi- 
eal in its provisions with that above 
Set out was valid). 


42. Ala.—Crawley v. State, 41 So. 
175, 146 Ala. 145; Toney v. State, 60 
Ala, 975. Reed v. State, 81 So. 138,16 
Ala.App. 646; Wallace vy. State, 75 So. 
633, 16 Ala.App. 85. 


D.C.—Lewis v. District of Colum- 
bia, 51 App.D.C. 221, 277 F. 620; Flem- 
ing v. District of Columbia, 34 App.D. 

Khan 


Ga.—Glover v. State, 135 S.E. 512, 
36 Ga.App. 88; Elders v. State, 88 S. 
E. 414, 17 Ga.App. 742. 


Ill.—People yv. Covey, 179 I1l.App. 
354. 


Mass.—Commonwealth vy. Ellis, 93 
N.E. 823, 207 Mass. 572. 


Mo.—City of St. Louis v. Babcock, 
56 S.W. 732, 156 Mo. 148; Gallemore 
i geo iiomtone, 91 S.W. 406, 115 Mo.App. 

79. 

N.Y.—People v. Ward, 160 N.Y.S. 
763, 95 Misc. 508, 34 N.Y.Cr. 451; Peo- 
ple v. Brown, 157 N.Y.S. 465, 92 Misc. 
622; Forbes’ Case, 11 Abb.Pr. 52, 19 
How.Pr. 457, 4 Park.Cr. 611. 


N.C.—State v. Custer, 65 N.C. 339. 
[66 C. J.—26] 


Tex.—Ex parte Strittmatter, 124 S. 45. 


W. 906, 58 Tex.Cr. 
937, 21 Ann.Cas. 477. 

Can.—Rex v. Kolotyla, 21 Man. 197; 
Rex v. Pepper, 19 Man. 314, 15 Can. 
Cr.Cas. 814; Reg. v. Davidson, 8 Man. 
325; Rex v. Buhay, 64 Ont.L. 531, 52 
Can.Cr.Cas, 263, [1930], 1 Dom.1I.R. 
540; Rex v. Monroe, 25 Ont.L. 223, 
20 Ont.W.R. 603, 735; Rex v. Col- 
lette, 10 Ont.L. 718, 6 Ont.W.R. 746, 
10 Can.Cr.Cas. 286; Reg. v. Riley, 7 
Que.Q@.B. 198; Reg. v. Rehe, (Que.) 
UCanreriCais. 63. vr 

Yukon.—Rex v. Harris, 13 Can.Cr. 
Cas. 398, 8 West.L.R. 633. 

43. Ala.—Crawley v. State, 41 So. 
16; 4ae Ala. 145; Taylor v. State, 59 
Ala. 19. 


D.C.—Lewis v. District of Colum- 
bia, 51 App.D.C. 221, 277 F. 620; Flem- 
eae District of Columbia, 34 App.D. 
C5: - 


156, 137 Am.S.R. 


Ga.—Welborn v. State, 46 S.E. 645, 
119 Ga. 429; Miller v. State, 61 S.E. 
392, 4 Ga.App. 494; Harris v. State, 
6® S.E. 207, 3 Ga.App. 447; Jacobs v. 
State, 57 S.E. 1063, 1 Ga.App. 519. 


{l'——People vv.) Klein, 127 'N.B! 72, 
292 Ill. 420; People v. Norton, 185 T1l. 
App. 342. 


Philippine.—United States v. Hart, 
26 Philippine 149. 


Tex.—Senegal v. State, 16 S.W.(2d) 
1070, 112 Tex.Cr. 408; Powell vy. 
State, 279 S.W. 445, 103 Tex.Cr. 1; 
Harris v. State, 229 S.W. 875, 89 Tex. 
Cri2; 44 ALR. 1481. 


Can.—Rex v. Buhay, 64 Ont.L. 531, 
52 Can.Cr.Cas. 268, [1930] 1 Dom.L.R. 
540; Reg. v. Bassett, 10 Ont.Pr. 386; 
Reg. v. Riley, 7 Que.Q.B. 198. 


Fleming v. District of Colum- 
bia, 34 App.D.C. 5; Ex parte Oates, 
238 S.W. 930, 91 Tex.Cr. 79. 


46. Ex parte Oates, 238 S.W. 930, 
StePexOr79), 


47. People v. Scott, 296 P. 601, 113 
Cal.App. (Supp.) 778; People v. 
Phelps, 179 N.Y.S. 289, 189 App.Div. 
775; People v. Edwards, 180 N.Y.S. 
6381; Rex v. Oiseberg, 40 Man. 5, 
[1932] 1 Dom.L.R. 348. 


48. City of San Antonio v. Salva- 
tion Army, (Tex.Civ.App.) 127 S.W. 
860; Titus v. State, 261 S.W. 1029, 97 
Tex.Cr. 444; Levy v. State, 208 S.w. 
667, 84 Tex.Cr. 493; Cox v. State, 205 
S.W. 181, 84 Wex.Cr. 49. 


49. Cox v. State, supra. 


50. In re Jordan, 50 N.W. 1087, 90 
Mich. 3; Matter of Way, 1 N.W. 1021, 
41 Mich. 299. 


51. In re Jordan, 50 N.W. 1087, 90 
Mich. 3. 


52. Infants and married women 
See infra § 16. 


53. See cases infra this section. 


54. Hartman v. State, 46 S.H. 628, 
119 Ga. 427; Lewis v. State, 59'S.B. 
933, 3 Ga.App. 322. 


55. Wallace v. State, 75 So. 633, 
16 Ala.App. 85. Ex parte Strittmat- 
ter, 124 S.W. 906, 58 Tex.Cr. 156, 137 
Am.S.R. 937, 21 Ann.Cas. 477. 


56. Reg. v. Riley, 7 Que.Q.B. 198. 
To same effect State v. Custer, 65 N. 
C. 339. And see infra § 16. 


57. Darby v. State, 56 S.B. EUS alee? 
Ga. 46; Carter v. State, 55 S.E. 477, 
126 Ga. 570; Morton v. Nelms, 45 S. 
E. 616, 118 Ga. 786; United States v. 
Molina, 23 Philippine 471; Branch 
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quence that defendant has a fixed place of abode 
where he usually lodges.°* This, it was said, is 
especially true where defendant’s loafing and_loi- 
tering was about pool rooms, barrooms, lewd hous- 
es, or other places of like character.°® On the other 
hand, a conviction is not authorized if one or more 
of the elements enumerated by statute is absent.°° 
One is not a vagrant within the statutes, whose 
idleness and lack of employment is temporary and 
involuntary,°! and who works whenever work is 
available;*? and the statutes being intended merely 
to enforce honest and reputable living do not compel 
any one to earn more than his necessities require.** 
Hence one who earns his living, although it be of a 
very meager nature, cannot be convicted of vagran- 
cy.°4 While there is authority to the contrary,®° 
the better view is that the visible means of support 
intended by the statutes is lawful means of sup- 
port;®® and this is necessarily so where the local 
statute in express terms so provides.°? 


[§ 7] C. Persons Who Neglect or Refuse To Sup- 
port Wife and Family. Statutes frequently define 
as a vagrant a man who being able to do so, neglects 
or refuses to support his wife and family, and makes 
such failure an offense.°* In order to support a 
conviction, all of the elements of the offense must 
be present,®® and intent is a necessary element of 
the offense;7° it being essential that the vagraney 
denounced by the statute should be willful.7+ Hence 
statutes of this character are not violated by one 
who has not refused or failed to make such pro- 


vy. State, 165 S.W. 605, 78 Tex.Cr. 471. 
[a] Thus an able-bodied man of 
thirty-three years of age who habitu- 


ally neglected to apply. himself to any | bor. 
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59 S.E. 933, 3 Ga.App. 322, 323. 

“The public is not concerned in the 
length of labor or the proceeds of la- 
Its only object is to protect it- 
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vision for his family as was in his power or abil- 
ity to do and who has not failed to take any em- 
ployment open to him,’? or whose failure to sup- 
port his wife is due to inability to obtain work.** 
On the other hand, subject to the limitation that 
he must be liable to support his wife,** one who 
deserts his wife after a quarrel and assault upon 
her, and who did not thereafter support her, al- 
though able to do so, is properly convicted as a va- 
gerant.?®> It is not a defense to a prosecution under 
these statutes that defendant married under du- 
ress,’® or that his wife had been guilty of miscon- 
duct before marriage, as this would not justify him 
in abandoning her and leaving her without support 
and in danger of becoming a public charge.‘7 Nor 
is it a defense to a prosecution for willful failure 
to support a man’s family that the court had made 
an order that his wife should have the legal cus- 
tody of the children and that he should pay a week- 
ly sum to the wife, where he disobeyed the order.’® 


Necessity for legal liability to support wife. It 
is essential to a conviction of a husband for non- 
support of his wife that he be under a legal ob- 
ligation to do so.*® Hence a husband is not guilty 
of “willfully refusing or neglecting” to maintain 
his wife where she has left him without valid cause 
and refused to return,®® or has been guilty of adul- 
tery,>1 or even where his refusal to support her 
is based on a bona fide belief that she had been 
guilty of adultery,*? or where he married his wife 
after the institution of bastardy proceedings against 


[a] Thus, under a statute defining 
a vagrant as an able-bodied person 
who quits his house and aves his 
wife and children without means of 


lawful calling, spent his time in loi- 
tering about the streets and frequent- 
ing cockpits and places where games 
of various kinds were conducted and 
gambling was indulged in, and had 
no apparent means of existence other 
than the charity of his mother, whose 
means are so limited that she would 
appear to need assistance rather than 
to be in position to render it, is pun- 
ishable as a vagrant. United States 
vy. Molina, 23 Philippine 471. 


58: Carter’ ‘v./ State, >55) Ss). (477, 
126 Ga. 570. 

59. Carter v. State, 55 S.E. 477, 126 
Ga. 570. 

60. Miller v. State, 61 S.E. 494, 4 
Ga.App. 392; Jacobs v. State, 57 S.E. 


1063, 1 Ga.App. 519; Senegal v. State, 
16-.S/wW. (2d) 1070, /112) Dex.Cr. 408; 
Powell v. State, 279 S.W. 445, 103 Tex. 
Cr. 1; Harris v. State, 229 S.W. 875, 
89 Tex.Cr. 172, 14 A.L.R. 1481; Reg. 
v. Bassett, 10 Ont.Pr. 386. 


61. Powell v. State, 279 S.W. 445, 

108° Tex.Cr’ 1° Harris” vy State; 229 
Sow. 875, 89 Tex.Cr. 172,°14 A:T:R. 
1481; Ex parte Strittmatter, 124 S.W. 
906, 58 Tex.Cr. 157, 137 Am.S.R. 937, 
21 Ann.Cas. 477. 
_ “It is not to be said that one who 
is dependent upon his labor alone is 
to be condemned as a vagrant because 
he is involuntarily and temporarily 
idle.’ Powell v. State, 279 S.W. 445, 
LOS Wex:Crat wt: 

62. Senegal v. State, 
1070, 112 Tex.Cr. 408. 

63. Leonard v. State, 63 S.E. 530, 
6 Ga.App. 494. 

64. Leonard v. State, 63 S.E. 530, 
5 Ga.App. 494; Harris v. State, 60 S. 
H. 207, 3 Ga.App. 447; Lewis v. State, 


16 S.W.(2d) 


self from the idler and the results of 
idleness. The solicitous inquiry of so- 
ciety, which the penal statute re- 
quires to be answered, is that of the 
Master of the vineyard, ‘Why stand 
ye here all the day idle?’” Lewis v. 
State, supra. 

[a] Thus the fact that one may 
work one or two days in a week and 
then loaf around the remainder of the 
week does not constitute him a va- 
grant, provided his earnings for the 
time he might labor were in fact suf- 
ficient to support him and furnish him 
an honest livelihood. Harris v. State, 
60 S.E. 207, 3 Ga.App. 447. 


65. Rex v. Sheehan, 14 B.C. 18, 14 
Can-Cr- Caseig. 


[a]. Money acquired by gambling. 
—Under a statute providing that 
every one is a disorderly person or va- 
grant who, not having any visible 
means of maintaining himself, lives 
without employment, one having suf- 
ficient money for his immediate needs 
shall not be convicted as a vagrant, 
although it was acquired by gambling. 
Rex v. Sheehan, 14 B.C. 18, 14 Can.Gr. 
Cassy 19: 

66. Branch y. State, 165 S.W. 605, 
(3) ‘Rex.Cr 4713) Rex ove, Munnoe,. 25 
Ont.L, 223, 19 CanCriCas. Séy Res, 
v. Riley, 7 Que.Q.B. 198 (both Canadi- 
an cases decided under the statute 
set out in the preceding note). 

67. Lewis v. State, 59 S.E. 933, 3 
Ga.App. 322, 323 (‘“visible, or known 
means of a fair, honest, and reputable 
livelihood’). 

68. See cases infra this section. 

69. Crawley v. State, 41 So. 175, 
146 Ala. 145; Gallemore v. Gallemore, 
91 S.W. 406, 115 Mo.App. 179. 


subsistence, there must be an actual 
desertion followed by a failure or re- 
fusal to provide means of subsistence 
for the wife and children, and the 
absence of either will prevent the of- 
fense being made out. Crawley v. 
State, 41 So. 175, 146 Ala. 145. 


70. State v. Levy, 253 S.W. 64, 212 
Mo.App. 142. 


71. State v. Burton, (Mo.App.) 178 
S.w. 219. 
72. State v. Levy, 253 S.W. 64, 212 


Mo.App. 142: State v. Burton, 
App.) 178 S.W. 219. 

73. Gallemore v. Gallemore, 91 S. 
W. 406, 115 Mo.App. 179. 


74 See infra this section text and 
notes 79-83. 


75. State v. Chapman, 
202 S.W. 439. 


76. Gobel v. State, 72 So. 756, 15 
Ala.App. 178 [cert den 73 So. 1000, 198 
Ala. 690]. 


77. Runnels v. State, 122 So. 769, 
154 Miss. 621. : 


78. Guardians of Shaftesbury 
Union v. Brockway, [1913] 1 K.B. 159. 


79. Carnley v. State, 50 So. 362, 
162 Ala. 94; Rex v. Flintan, 1 B.&Ad. 
227, 20 H.C.L. 464, 109 Reprint 771; 
Phillips v. South Dublin Union, [1902] 
2 Ir. 1123" Resi sve Heelair) 2) Canenx, 
Casiy2iote 
os Reg. v. Leclair, 2 Can.Cr.Cas. 

SI. Rex v. Flintan, 1 B:& Ad. (227, 
20 E.C.L. 464, 109 Reprint 771; Phil- 
lips v. South Dublin Union, [1902] 2 
hinds Sra, 

a Morris v. Edmonds, 18 Cox C.C. 


(Mo. 


(Mo. App.) 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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him, and was fraudulently induced to believe that 
he was the father of the child, which he subsequently 
discovered was not his.°? 


Statutes not retroactive. A statute making a man 
who quits his house and leaves his wife and chil- 
dren without means of subsistence guilty of va- 
grancy does not apply where defendant left his wife 
and children before the passage of the act.8+ And 
this is so although he remained away from them 
subsequent to that time.’® 


[§ 8] D. Person’s Refusal To Work Resulting in 
Man and Family Becoming Public Charges. <A stat- 
ute, providing that one who being able to maintain 
himself and his family, willfully refuses or neglects 
to do so, whereby he and his family become charge- 
able to the parish, shall be punishable as an idle 
or disorderly person, is not violated’ where at the 
time the person became so chargeable he was una- 
ble to maintain himself by reason of illness.86 And 
this is so, although the illness was a result of an 
attack of delirium tremens.87 Nor is his refusal 
to work a violation of the statute where conditions 
were attached to the offer of work, which although 
reasonable in themselves, were not such as related 
to the work itself, and to the workmen’s conduct 
in its performance.*’ And it has been held that in 
determining whether or not the refusal to work was 
willful within the meaning of the statute, it is prop- 
er to take into consideration the facts that the man 
is a member of a trade union, that the work which 
he refused was offered to him at wages below the 
trade union rate, and that the performance of the 
work in those circumstances might seriously preju- 
dice his industrial future.8® 


[§ 9] E. Persons Running Away and Leaving 
Children Chargeable to Parish. By some statutes 
a man is punishable for running away and leaving 
wife or children chargeable, and whereby they shall 
become chargeable, to a parish.2° And one who has 
been convicted of running away and leaving his 
children, whereby they became chargeable may, at 
the expiration of a sentence of imprisonment, be 
again convicted if, on the expiration of his sen- 
tence, he fails to remove the children from the work- 
house and absconds.?1 


[§ 10] F. Persons Guilty of Prostitution and Sim- 
ilar Offenses.°? By statutes in some jurisdictions 
“common prostitutes” are made punishable as va- 


83. Carnley y. State, 50 So. 362,{can be taken, 


162 Ala. 94. 

84. Crawley v. State, 41 So. 175, 
146 Ala. 145. 

&5. Crawley v. State, 41 So. 175, 
146 Ala. 145. 

86. St. Saviour’s Union vy. Bur- 


bridge, [1900] 2 Q.B. 695. 
87. St. Saviour’s Union vy. Bur- 91. 
_ bridge, [1900] 2 Q.B. 695. Rep.N.S. 380. 


88. Poplar Guardians vy. Martin, 
[1905] 1 K.B. 728; St. Saviour’s Union 92. 
vy. Burbridge, [1900] 2 Q.B. 695. 


89. Lewisham Union Guardians v. 93. 
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as provided by the 
Poor Law Amendment Act, 1876, § 19, 
for running away and leaving wife 
or child chargeable, or whereby they 
shall become chargeable, to any union 98. 
or parish, begins to run when the per- 
son charged runs away and leaves the 
wife or child chargeable. 
Blaker, 101 L.T.Rep.N.S. 682. 


Prostitution 
Prostitution 50 C.J. p 799. 


See statutory provisions. 
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grants, and by statutes in other jurisdictions they 
are made punishable as vagrants when other con- 
ditions enumerated in the statutes are shown to ex- 
ist.° Under a statute making punishable as a va- 
grant a common prostitute who has no honest em- 
ployment whereby she maintains herself,?4 or who 
has no peaceable profession or calling to maintain 
herself by, but for the most part supports herself by 
the avails of prostitution,®® the two facts designat- 
ed by the statutes must concur to authorize a con- 
viction, Thus, under the first mentioned statute, the 
fact that defendant was a prostitute and idle per- 
son,°* or found in premises having a reputation of 
being a disorderly resort without any showing that 
she was a common prostitute or guilty of any im- 
proper conduct®*? does not make her punishable as 
a vagrant. And neither does a single®® or ocea- 
sional®® act of illicit intercourse although under a 
statute providing that a woman who commits pros- 
titution or assignation of any description in a ten- 
ement house shall be deemed a vagrant, it makes 
no difference whether the act with which the accused 
was charged was a single one or one of a series,!. the 
statute being designed to protect virtuous women 
and children who inhabit tenement houses from the 
intrusion of prostitutes.2 So a woman who prosti- 
tutes herself exclusively to one man for gain cannot 
be convicted under a statute defining as a vagrant 
one who has no peaceable profession or calling to 
maintain herself by, but for the most part supports 
herself by the avails of prostitution. And vagrancy 
being a present status or condition,* one who was 
previously a common prostitute but who had aban- 
doned such life cannot be convicted of vagraney.® 


Prostitutes employed in saloon. An ordinance pro- 
viding that prostitutes, or lewd women having the 
reputation of prostitutes, “found employed” in car- 
rying beer in any saloon, shall be guilty of vagran- 
cy, applies to prostitutes engaged in carrying beer 
im a saloon which they themselves own and. con- 

uets® 


Prostitutes wandering in public places without 
giving satisfactory accounts of themselves. A stat- 
ute making punishable as vagrants common prosti- 
tutes wandering in streets or other publie places 
and not giving a satisfactory account of themselves 
does not make common prostitutes liable as such,? 
but only such as are found wandering in streets 
or public places who, upon request by an officer, 


Y.) 52, 19 How.Pr. 457, 4 Park.Cr. 611. 

97. People v. Ward, 160 N.Y.S. 763, 
95 Misc. 508, 34 N.Y.Cr. 451. 
Valverdi v. State, 110 So. 594, 
21 Ala.App. 606; Wilson vy. State, 84 
So. 783, 17 Ala.App. 307. 


Ashley v. 99. Wilson v. State, 84 So. 783, 17 
Ala.App. 307. 


Bannister y. Sullivan, 91 L.T. 1. Peo. vy. Flynn, 74 N.Y.S. 740, 37 
Misc. 90. 

generally see 2. Peo. v. Flynn, 74 N.Y.S. 740, 37 
Mise. 90. 


3. Reg. v. Rehe, 1 Can.Cr.Cas. 63. 


Nice, [1924] 1 K.B. 618. 94. Toney v. State, 60 Ala. 97; 4. Cox v. State, 205 S.W. Usd) ds 
90. Pallin v. Buckland, 105 L.vT.| People v. Ward, 160 N.Y.S. 763, 95|84 Tex.Cr. 49. 
\ allin v. , (01 | Mise. 508, 34 N.Y.Cr. 451; Forbes’ 5. San Antonio v. Salvation Army, 


Rep.N.S. 197; Ashley v. Blaker, 101 
L.T.Rep.N.S. 682; Bannister v. Sul- 
livan, 91 L.T.Rep.N.S. 380. 


[a] Limitation——The period of| 95. 
two years, within which proceedings 96. 


Forbes’ 


Case, 11 Abb.Pr. (N.Y.) 52, 19 How. 
rw 45 7%; 4) Park.Cr., 611. 


Reg. v. Rehe, 1 Can.Cr.Cas. 63: 6. 
Case, 


(Tex.Civ.App.) 127 S.W. 860; 
State, (Tex.Cr.) 205 S.W. 131. 


State v. Canton, 43 Mo. 48. 
7. Reg. v. Arscott, 9 Ont. 541. 


Cox Vv. 


11 Abb.Pr. (N, 
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are unable to give a satisfactory account of them- 
selves.’ There are three elements which are neces- 
sary to constitute the offense, that the woman was 
a common prostitute; that she was wandering in 
a street or other public place; and that she did 
not give a satisfactory account of herself. On fail- 
ure of a prostitute found wandering in a street or 
other public place to give a satisfactory account of 
herself when requested, she may be taken into cus- 
tody, but not otherwise.1°® 


Persons offering to commit prostitution. Under a 
statute making one who offers to commit prostitu- 
tion guilty of vagrancy, merely offering to commit 
prostitution is sufficient to sustain a conviction.1? 
It is not essential that defendant should have been 
a common prostitute, or that she solicited to the 
annoyance of passers by, and that she was in a pub- 
lic place for the purpose of prostitution.*? 

Keepers of houses of prostitution are, by some 
statutes, made punishable as vagrants.** In prose- 
eutions under these statutes, the character of the 
inmates of the house determines that of the house 
itself.1* Where a statute defines as vagrants all 
keepers of houses of prostitution and persons in 
the habit of frequenting such houses not giving a 
satisfactory account of themselves, the clause “not 
giving a satisfactory account of themselves,” has no 
application to keepers of these houses, since if they 
are keepers, they can give no satisfactory account of 
themselves.2> It is the keeping of such places which 
constitutes the offense.1® Since vagrancy is a pres- 
ent condition or status, one who formerly ran a 
house of prostitution is not guilty of vagrancy under 
statutes of this character.17 


Pimps, or procurers, are punishable as vagrants 
under some statutes.+§ 


Persons aiding, abetting, or participating in pros- 


Se RexaVe wolannisy l3smGanCr-Cas: 
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30 U.C.Q.B. (Ont.) 509, 514. 


[§ 10 


titution, Under a statute, making a person who 
offers to commit prostitution, or who in any way 
aids or abets or participates therein, guilty of va- 
grancy, a man who induces, entices, or procures a 
woman to commit prostitution, either with himself 
or with another, or who aids or abets or participates 
in the commission of prostitution by a woman, is 
a “vagrant,” and in either case is equally guilty 
as the woman.?® 


Persons habitually associating with prostitutes. 
Statutes which define as vagrants men who habitu- 
ally associate with prostitutes are intended to reach 
a class of persons who make a habit of associating 
with prostitutes,?° and does not extend to persons 
who oceasionally go with a woman of loose morals.”? 
And, as vagraney is a present condition or status, 
the statutes have no applieation to one whose as- 
sociation with prostitutes has been abandoned long 
prior to institution of proceedings against him.?? 


Persons frequenting bawdyhouses. Under some 
statutes, one who frequents bawdyhouses without 
giving a satisfactory account of himself or herselt 
is a vagrant.22 To constitute this offense it is in- 
dispensable that the defendant should fail to give 
a satisfactory account of himself or herself, since 
persons in the habit of frequenting these resorts 
may be able to give the most satisfactory account 
of themselves.2* And it has been held that an of- 
ficer in plain clothes who questions a person as to 
what she was doing in a certain house, must first 
diselose his authority and then expressly ask her 
to give an account of herself.?® 


Persons knowingly residing in house of prostitu- 
tion. To sustain a conviction under a statute mak- 
ing punishable as a vagrant a person who “know- 
ingly resides” in a house of prostitution, it is nec- 
essary that defendant should have had knowledge 


20. Benson v. State, 247 S.W. 510, 
93 Tex.Cr. 308; Lingenfelter v. State, 
163 S.W. 981, 73 Tex.Cr. 186. 


[a] As for instance where the 
evidence showed that defendant asso- 


393, 8 West.L.R. 633: Rex v. Pepper, o . 

PGaMians 2001s Can. Gricact tid; Rea)| oes ee en Oo 

v. Arscott, 9 Ont. 541; Reg. v. Le-| 10 Rex v. Pepper, 19 Man. 209, 15 
vecque, 30 TRCL@-B: (Ont.) 509. But Can.Cr.Cas: 314; Reg. Vv. Arscott, 9 
seo Rex v. Jackson, 12 Ont.W.N. 77| Ont. 541. 

(where it was apparently held that 11. Peo. v. Phelps, 179 N.Y.S. 289, 


the statutory account is to be given 
to the magistrate, and if the account 
is not satisfactory to him the prosti- 
tute may be convicted). 


fa] Reason for rule.—(1) “The 
object of the statute seems to be to 
give to the police the power to re- 
move such persons from places where 
they might be offensive or dangerous 
to the public, and to throw on them 
the onus of explaining the purpose or 
reason why they were in such places.”’ 
Ree. v. Arscott, 9 Ont. 541, 548. (2) 
“No doubt a common prostitute wan- 
dering in the public streets should not 
be apprehended and taken to a lock- 
up without knowing what it is for. 
Tf she is not asked what busi- 
ness she, a common prostitute, has 
wandering in the streets, or why it is 
she is there? she may not know 
whether she is taken up for murder 
or for robbery, or for what other of- 
fence, or whether she is taken up for 
an offence at all; and she cannot sup- 
pose she is taken up for wandering in 
the streets, though she is a common 
prostitute, so long as she is conduct- 
ing herself harmlessly and decently, 
and just as other people are conduct- 
ing themselves.” Reg. v. Levecque, 


189 App.Div. 775. 
12. People v. Phelps, 
289, 189 App.Div. 775. 


“13. See cases infra this note; 
notes 14-17. 


[a] In Philippines the keeper of a 
house of prostitution who lives in it 
is punishable as a vagrant under a 
statute including in the term ‘“va- 
grant,’’ “every lewd or dissolute per- 
son who lives in and about houses of 
ill fame.” People v. Mirabian, 50 
Philippine 499. 


14. Taylor v. State, 250 S.W. 175, 
94 Tex.Cr. 63. 


LTO Nees: 


and 


15. Arscott v. Lilley, 11 Ont. 153. 
16. Arscott v. Lilley, supra. 
17. Levy v. State, 208 S.W. 667, 84 


Tex.Cr. 493. 


18. United States v. Giner Cruz, 38 
Philippine 677. 

[a] Person within statute.—A cab- 
man who solicits a man to go with 
him in his cab to find a prostitute and 
secures one for him is punishable un- 
der the statute. United States v. 
Giner Cruz, 38 Philippine 677. 


19. Peo. v. Edwards, 180 N.Y.S. 
631. 


ciated with prostitutes as his equal, 
habitually visiting a house of prosti- 
tution, and eating at the table with 
prostitutes, he keeping his clothes at 
this place, and having his wash wo- 
man call there and get them, ete. On 
these facts a conviction was. sus- 
tained. Lingenfelter v. State, 163 S. 
W..-981,5°73,Dex.Cr 28 6: 


21. Lingenfelter v. State, 163 S.W. 
981, 73 Tex.Cr. 186; Ellis v. State, 145 
S.W. 339, 65 Tex.Cr. 480. 


22. Titus v. State, 261 S.W. 1029; 
97 Tex.Cr. 444. 
23, Rex) v.. Regan, 14..B:Gry 125814 


Can.Cr.Cas. 106, 8 Wkly.L.R. 525. 


24 Rex v. Regan, 14 B.C. 12, 14 
Can.Cr.Cas. 106, 8 Wkly.L.R. 525. 


[a] .As for instance by showing 
that they went there to preach to 
or admonish the inmates, to visit 
them in sickness, to acquire statis- 
tical information, or for police pur- 
poses, or for the discovery of crime 
or criminals or their apprehension, 
or the recovery. of stolen goods, or 
for the collection of rents or debts. 
Rex v. Regan, 14 B.C. 12, 14*Can.€r. 
Cas. 106, 8 Wkly.L.R. 525. 


25. Rex v. Regan, 14 B.C..12, 14 
Can.Cr.Cas. 106, 8 WKly.L.R. 525. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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that the house was a house of prostitution.2¢ 


. Persons soliciting for immoral purposes. On a 
trial of a male person for persistently soliciting in 
a public place for immoral purposes, the solicita- 
tion not being by words, but by actions, it is not 
essential to the commission of the offense that the 
subject of the acts of solicitation was aware of 
them.*7 } 


[§ 11] G. Beggars. Statutes sometimes define as 
vagrants, and make punishable as such, persons 
who beg for alms or solicit charity.28 Blind persons 
are within the operation of the statutes, if the stat- 
utes make no exception in their favor.2® To con- 
stitute the offense spoken words are not necessary.®° 
If the statute limits the offense to those who solicit 
alms as a business, one who asks assistance on one 
occasion only does not violate the statute;?! and a 
statute which makes it a punishable offense to wan- 
der abroad in any publie highway to beg or gather 
alms is directed against those who have adopted 
begging as a mode of life and means of livelihood,?? 
and not against persons bona fide gathering alms 
for a charitable object, such as a strike fund for 
the union to which the person belongs,?* or assist- 
ance in money or kind for the children of strikers.?4 


[§ 12] H. Fortune Tellers. Persons pretending to 
tell fortunes are frequently defined by statutes as 
vagrants and made punishable as such.2> Under a 
statute providing that persons “pretending to tell 
fortunes” are disorderly persons,?® or a statute de- 
fining as a vagrant every person who asks or reccives 
any compensation for practicing fortune telling, 
palmistry, or clairvoyance,?? any fortune telling for 
compensation is an offense, regardless of the means 
employed or the basis on which such prophecies are 
made. And it is immaterial that the principles of 


26. People v. Meyer, 157 N.Y.S. 
$97; People v. Brown, 157 N.Y.S. 465, 
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34. Pointon v. Hill, 12 Q.B.D. 306. 
See cases infra this section. 


People v. Malcolm, 154 N.Y.S. 
919, 90 Misc. 517, 33 N.Y.Cr. 205. 
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astrology were followed in making the forecast.?8 
It would seem, however, that where a palmist or 
astrologer merely deduces the character of the per- 
son consulting, and gives general advice as to the 
future, based on such reading of character, no tell- 
ing of fortunes is involved as contemplated by a 
statute providing that persons “pretending to tell 
fortunes” are disorderly persons.*® Under a statute 
defining vagrants as persons who advertise and 
maintain themselves in whole or in part as elair- 
voyants or fortune tellers of future events, a party 
is not a vagrant without so advertising, and for the 
purpose of maintaining himself in whole or in part.?° 


_Under a statute providing that every person pre- 


tending or professing to tell fortunes, or using any 
subtle craft, means, or device, by palmistry, or oth- 
erwise, to deceive and impose on others shall be 
deemed a rogue and vagabond, an intent to deceive, 
according to some decisions, is an ingredient of the 
offense,*! and if the person telling the fortune has 
an honest belief in his power to do so and did not 
intend to deceive, no offense is committed.42 These 
decisions, however, have been disapproved and the 
statute is now held to mean that the telling of for- 
tunes is in itself an offense and that it is immaterial 
whether or not the person pretending or professing 
did in fact believe that he could do what he pro- 
fessed.** It has also. been held that it is not an 
element of the offense that the intent to deceive 
should have been sucecessful.t¢ A self-styled spir- 
itualist who presides over a seanee and receives pay 
for attendance thereat and who professes to be in- 
strumental in producing manifestations and mes- 
sages from invisible and supernatural agents is guilty 
of a violation of the statute,t® and the issuing of 
a circular by way of advertisement, in which the 
issuer states that, on being informed of the dates 


“The act of pretending or profess- 
ing to tell fortunes, especially when 
done for gain, is prohibited entirely 
by the statute, which imports that 


State v. Neitzel, 125 P. 939, 69 
Wash. 567, 43 L.R.A.N.S. 203, Ann.Cas. 


92 Misc. 622. = 
27. Horton v. Mead, [1913] 1 K.B. 
154. 37. 
28. See cases infra this section. 
29. Commonwealth v. Superintend-|1914A 899, 


ent of House of Correction, 58 Pa.Su- 


per. 465; Com. v. House, 23 Pa.Dist. 
815; Burnside v. House, 18 Pa.Dist. 
601. 

30. Matter of Haller, 3 Abb.N.Cas. 
(N.Y.) 65. 

[a] Thus the act of a cripple in 


passing along the sidewalk and silent- 
ly holding out his hand and receiving 
money from passers-by, is “begging 
for alms or _ soliciting charity.” 
Every one whose diseased or crippled 
condition appeals to sympathy, and 
who places himself in a position to 
attract attention, or passes along the 
street calling attention by sign, act, 
or look to his unhappy condition, and 
receiving from those who observe him 
the charity which he is obviously 
Seeking, is.a solicitor of charity with- 
in the meaning of the law. Matter of 
Haller, 12 Hun (N.Y.) 131, 3 Abb.N. 
Cas. 65. 


[b] For analogous decisions in 


prosecution for offense of begging see 
Lefever vy. City of Columbus, 23 Ohio 


IN.P.N:S. 372: 

31. People v. Denby, 40 P. 1051, 
108 Cal. 54. 

32. Mathers v. Penfold, [1915] 1 
K.B. 514. 3 

33. Mathers v. Penfold, supra. 


38. State v. Neitzel, 125 P. 939, 69 
Wash. 567, 43 L.R.A.N.S. 208, Ann.Cas. 
1914A 899. 


39. People v. Malcolm, 154 N.Y.S. 
919, 90 Misc. 517, 838 N.Y.Cr. 205. 


40. Staufer v. State, 209 S.W. 748, 
SbeMex: Or, Ly. 


[a] Thus a cabinet workman sup- 
porting himself by such work, and 
who was a regular certified commis- 
sioned Spiritualist, teaching and lec- 
turing on Spiritualism, was not a 
“vagrant” under Pen. Code GUST ear t 
634, even though he acted as a me- 
dium and charged for spiritual con- 
sultations, unless he was advertising 
himself as a clairvoyant or prophet 
of coming events or of having super- 
natural knowledge for the purpose of 
maintaining himself in whole or in 
part. Staufer v. State, 209 S.W. 748, 
Sow Tex Cris. 


41. Davis v. Curry, [1918] 
0 Reg. v. Entwistle, [1899] 
846. 


42. Davis v. Curry, [1918] 1 K.B. 
109. ' 
43. Stonehouse v. Masson, [1921] 2 


K.B. 818; Laing vy. McPherson, [1918] 
S.C. (J.) 70. And see Monck v. Hil- 
ton, 2 Ex.D. 268 (which probably sus- 
tains this, view)., { : 


‘false, 


deception is practised thereby irre- 
svectively of the actual frame of mind 
of the person so pretending or pro- 
fessing or any special evidence of dis- 
honesty.”’ Stonehouse v. Mascon, 
{1921] 2 K.B. 818, 828 (per Avory, J.). 


“It is a wrong reading of those 
words to read them as if ‘with intent 
to deceive’ were added. . Ble Btn 
mean that the device of palmistry or 
fortune telling is a deceptive device, 
and that instead of speaking of the 
deceptive device of fortune telling the 
section speaks of professing to tell 
fortunes to deceive and impose on, ete. 
FS del The Legislature hud decided 
for itself that fortune telling was a 
fraud, and that professing to tell for- 
tunes was professing to say what was 
It was satisfied that people 
were deceived by it, and that there- 
fore it was a deceptive device in it- 
self, and that it did not matter wheth- 
er the person telling fortunes believed 
he could do so or not, and consequent- 
ly forbade its practice.” Stonehouse 
v. Masson, [1921] 2 K.B. 818, 827 (per 
Darling, J.): 


[a] In Ontario (1) the statute 
under consideration was held to be 
in force and the construction placed 
on it by the later English decisions 
NOS Be Reg. v. Milford, 20 Ont. 


44. Reg. v. Milford, supra. 
45. _Monck v. Hilton, 2, Hx.D. 268. 
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of births of those who consult him, he will (on the 
payment of money) forecast their future, is a pre- 
tense or profession to tell fortunes within the stat- 
ute, although no money is received by him and the 
future of any particular person is not told.4® Under 
a statute which provides that one who “undertakes 
to tell fortunes” shall be guilty of an offense, it has 
been held that an intent to deceive is an essential 
element of the offense,*7? but that it is not necessary 
that the attempt to deceive or defraud should have 
been successful.*® 


[§ 13] I. Gamblers. Statutes and ordinances 
frequently define as vagrants and make punishable 
as such, certain descriptions of gamblers.t® The 
term “professional gambler” as used in these statutes 
is one who makes his living by unlawful gaming with 
the intent of winning money, or who conducts, either 
as owner or employee, a place for gambling,°®® and 
it has been held that in prosecutions under these 
statutes the terms “common gambler” and “profes- 
sional gambler” are for all intents and purposes syn- 
onymous.®t One who makes his living by playing 
draw poker is within the meaning of a statute de- 
nouncing as vagrants “persons who live by gam- 
bling.”®? Under a statute providing that all keepers 
of any gaming table, bank, or other gambling device, 
and all persons who go about from place to place 
for the purpose of gaming, shall be deemed vagrants, 
all persons who travel about to participate in dif- 
ferent gambling games are included, although the 
first clause of the section includes only banking 
games which constitute gambling devices.®? So, 
also, the proprietor of a gambling house who has no 
other calling and who derives the larger part of his 
means of support therefrom, is within a statute de- 
scribing as a vagrant one having no peaceable pro- 
fession or calling to maintain himself by, but for 
the most part supported himself by gambling.®* On 
the other hand, making book on a “horse race at a 
public place does not violate a statute prohibiting 
betting by way of gaming in a public place with 
any table or instrument of gaming, or any coin, 
eard, token, or other article used as an instrument 
or means of gaming; there must be a game of chance 
and some token whereby the game of chance is ear- 
ried on;** nor does it violate a statute defining as 
a vagrant one’ having no peaceable profession or 
calling to maintain himself by, but. for the most 
part supporting himself by gaming.® 


[§ 14] J. Persons Selling Intoxicating Liquors. 
Where statutes define as vagrants and make punish- 


46. Penny v. Hanson, 16 Cox C.C. 
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no doubt or dispute, that draw poker 59. 
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able as such persons dealing in and selling intoxi- 
cating liquors, it is not enough to sustain a convic- 
tion that one unlawfully has in his possession intoxi- 
eating liquor,’ or that he make a single sale;°* 
since, as already shown, one cannot be convicted ‘of 
vagrancy for an act of omission or commission un- 
less the statute defining the offense so provides.*® 


[§ 15] K. Persons Frequenting Places of Pub- 
lic Resort with Intent To Commit Felony. An Hneg- 
lish statute provides that “every suspected person 
or reputed thief frequenting any river, canal, or nay- 
igable stream, dock, or basin, or any quay, wharf, 
or warehouse, near or adjoining thereto, or any 
street, highway, or avenue leading thereto, or any 
place of public resort, or any avenue leading there- 
to, or any street, highway, or place adjacent, with 
intent to commit felony, shall be deemed a rogue 
and vagabond.”°° And a further statute was en- 
acted in which it was stated that whereas doubts 
were entertained as to the construction of that sec- 
tion, it is to be construed as if, instead of the words 
“highway, or place adjacent,” there were inserted the 
words “any highway or any place adjacent to a 
street or highway.”°! Premises on which a sale 
at public auction is going on are, for the time, a 
“place of public resort” within the statute.®? While 
there is authority to the contrary,** the weight of 
authority is to the effect that to sustain a conviction 
under these provisions, it is not sufficient to show 
that defendant frequented a public highway with 
intent to commit a felony, but it is also essential that: 
the highway led or was adjacent to any river, canal, 
ete., or any place of public resort, or that it was 
itself a place of public resort.** If it is not shown 
that defendant had previously been in the street 
designated, or any adjacent street on any occasion 
with intent to commit a felony, or at all, he cannot 
be convicted of frequenting the street with intent 
to commit a felony.°® Under these provisions a 
person may be convicted without its being shown 
that he had previously been convicted, or that he 
had been a suspected person or reputed thief, or to 
have been known to have a bad character before 
the day on which the incidents which lead to his 
arrest took place.*® And it is not essential to a con- 
viction that any opportunity for committing a felony 
arises,°* or that there should be any overt act or at- 
tempt to carry out the intent.®8 


[§ 16] L. Infants and Married Women. As else- 
where shown, an infant under seven years of age 
is conclusively presumed to have no capacity to com- 


See supra § 4. 


Wien 

47. Rex v. Monsell, 35 Ont.L. 336, 
9 Ont.W.N. 377; Rex v. Marcott, 2 
Ont.L. 105, 4 Can.Cr.Cas. 437. 

48. Rex v. Monsell, 35 Ont.L. 336, 9 
Ont. W.N. 377. 


49. See cases infra this section. 


50. McKnight v. State, 137 P. 1196, 
10 Okl.Cr. 668; Mitchell v. State, 130 
By L175, 9: OKL Creal 72. 


51. Mathews v. State, 138 So. 427, 
24 Ala.App. 563. 

52. City of Shreveport v. Bowen, 
40 So. 859, 116 La, 522. 


‘It is a matter of common knowl- 
edge, concerning which there can be 


is a gambling game, pure and simple, 
probably more widely recognized as 
such than any other game known to 
the American people.” City of 
Shreveport v. Bowen, supra. 


53. Davis v. State, 159 S.W. 1129, 
109 Ark. 341. 


54 Rex v. Kolotyla, 21 Man. 197. 
55. Lester v. Quested, 85 L.T.Rep. 
N.S. 487. 


56. Rex v. Ellis, 20 Ont.L. 218, 15 
Ont.W.R..195,.5 Can.Cr.Cas.) 379. 


57. McCrosky v. State, 87 So. 219, 
17 Ala.App. 523. 


58. Ex parte Oates, 238 S.W. 930, 
Oil Tex. Cri iK(92 


E.C.L. 833, 117 Reprint 1500; 


60. St. 5 Geo. IV c 83 § 4. 
61. St. 34 & 35 Vict. c 111 § 15. 


62. Sewell v. Taylor, 7 C.B.N.S. 
160, 97 E.C.L. 160, 141 Reprint 776. 
63. Reg. v. Brown, 17 Q.B. 833, 79 


5 
IV c 838 § 4, Geo. 


64. In re Timson, L.R. 5 Exch. 257; 
te ne Jones, 7 Exch, 586, 155 Reprint 


65. Reg. v. Clark, 14 Q.B.D. 92, 


Ay, Hartley v. Ellnor, 26 Cox C.C. 


67. Reg. v. Clark, 14 Q.B.D. 92) 
68. Reg. v. Clark, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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mit crime,®® and therefore he cannot be a vagrant," 
And it has been said that, if there may be a case 
in which a child over seven years of age and under 
fourteen may be adjudged a vagrant, the cireum- 
stances ought to be urgent, unequivocal, and de- 
cisive.*4 In order to convict an infant of being a 
vagrant under statutes defining vagrancy, it must 
appear that the infant was clearly within the lan- 
guage of the statute.7? And in one jurisdiction 
where it was formerly said to be doubtful whether 
the law on the subject of vagrancy was intended to 
apply to infants,’® in view of statutes making other 
provisions for the care of infants who are without 
visible means of support,’4 it has uniformly been 
held that an infant who has a parent able and will- 
ing to support him, and who in fact does so, cannot 
be convicted of vagrancy under a statute punishing 
as vagrants persons able to work but who do not 
work and have no means of livelihood or property to 
Support them.7® The existence of such a. parent, it 
has been said, is itself, in law, a visible and known 
source of livelihood to the infant.7® So under a 
statute containing similar provisions it has been 
held that an infant supported by her parents, who 
have an honest occupation, is not a vagrant, al- 
though she may be a lewd woman.77 


Married women. Under a statute defining as va- 


‘grants all persons able to work, having no property 


to support them and who have no visible nor known 
means of an honest livelihood, a married woman, 
whose husband is not shown to be unable to support 
her, cannot be convicted of vagrancy on proof that 


69. See Criminal Law § 218. 
70. Rex vy. Inhabitants of King’s 


conviction). 
[a] 


VAGRANCY 


Disturbance on single occa- 
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she is able to work andl does not work, although she 
and her husband may be living apart.78 It is 
enough that the woman is married and the husband 
is in duty bound to support her. He represents the 
“visible means of support” to which the statute re- 
fers.7° 

[§ 17] M. Other Persons Punishable as Vagrants. 
Other persons held to be or not to be vagrants with- 
in the meaning of vagrancy statutes, and not sub- 
ject to classification in any of the preceding sections 
are here considered. Persons engaged in any unlaw- 
ful calling;®° persons creating a disturbance in a 
public place ;$1 “dissolute” persons;%? persons lead- 
ing an idle, immoral, or profligate life who have no 
property to support them, and who are able to work 
and do not work;*? persons not having any visible 
means of subsistence found wandering abroad and 
not giving a good account of themselves;8+ persons 
tramping or wandering around from place to place 
without visible means of support;8® persons found 
loitering about saloons or gambling houses, or tramp- 
ing through the country without visible means of 
support ;*° a person who has no peaceable profession 
or calling to maintain himself by and who for the 
most part supports himself by gaming or crime, or 
by the avails of prostitution;? persons having “no 
lawful means of support” who shall be “habitually 
found prowling around any steamboat landing, rail- 
road depot . . . store . . . or crowded thor- 
oughfare, car or omnibus;’’88 persons known to be 
pickpockets and having no lawful means of sup- 


, 


man v. State, 46 S.E. 628, 119 Ga. 427. 
| (5) And where defendant was regu- 


Langley, 1 Str. 631, 93 Reprint 744. 


71. Commonwealth v. McKeagy, 1 
Ashm. (Pa.) 248. 


72. In re Conroy, 54 How.Pr. (N. 
Y.) 432. 

73. Henderson v. State, 37 S.E. 98, 
112 Ga. 19; Teasley v. State, 34 S.E. 
577, 109 Ga. 282. 

74 Teasley v. State, supra. 

[a] In Georgia (1) by reason of 
recent statutory provisions an infant 
over sixteen years of age may, with- 
in limitations therein prescribed, be 
guilty of vagrancy. See 6 Parks 
Code Annot. (1914) § 449 subs 8. (2) 
But no infant under that age can be 
a vagrant. Johnson y. State, 52 S.E. 
737, 124 Ga. 421. 


75. Collins v. State, 53 S.E. 809, 
125 Ga. 15; Braswell v. State, 45 S.E. 
963, 119 Ga. 72; Henderson v. State, 
37 S.E. 98, 112 Ga. 19; Teasley v. 
State, 34 S.E. 577, 109 Ga. 282; Rogers 
v. State, 61 S.E. 496, 4 Ga.App. 392; 
Turner v. State, 58 S.E. 492, 2 Ga.App. 
386. 


76. Teasley v. State, 34 S.E. 577, 
109 Ga. 282. 


77. Taylor y. State, 59 Ala. 19. 


78. Brown v. State, 79 S.H. 1138, 
14 Ga.App. 25. 


79. Brown v. State, supra. 
80. See cases infra this note. 
[a] Operating or carrying on lot- 


tery is within Kan. Cr. Code § 368, 
declaring that all those engaged in 
any unlawfui calling whatever are 


vagrants. In~re’ Smith, 39 'P. 707, 
54 Kan. 702. 
Sli Rex, vz, Buhay, 64 Ont. 531, 


52 Can.Cr.Cas. 263, [1930] 1 Dom.L.R. 
540 (if either or both of these ele- 
ments are wanting there can be no 


sion.— Where a statute defines as a 
vagrant a person who causes a dis- 
turbance in or near any. street or 
public place by screaming, swearing, 
or by being drunk, or by impeding or 
incommoding peaceable passengers, 
one will be punishable as a vagrant 
who causes a disturbance on a single 
occasion at a place or in a manner 
Specified by the statute. Rex v. Oise- 
ae 40 Man. 5, [19382] 1 Dom.L.R. 
348. 

[b] What is public place.—A 
saloon and billiard hall is a public 
place within the meaning of the stat- 
ute above set out. Rex v. Kearney, 12 
Can.Cr.Cas. 349. 


82. People v. Scott, 296 P. 601, 113 
Cal.App. (Supp.) 778 (one who dances 
in the nude on a single occasion at a 
smoker is a dissolute person and a 
vagrant). 


83. See cases infra this note. 


[a] Construction and operation of 
statute.—(1) It has been held suffi- 
cient to authorize a conviction under 
a statute in the language above set 
out that defendant had no visible 
means of support, was able to work, 
and lived an idle, immoral, and profli- 
gate life. Welborn v. State, 46 S.E. 
645, 119 Ga. 429; Cody v. State, 45 S.E. 
622, 118. Ga. 784. (2) And the fact 
that accused occasionally worked and 
earned small sums, entirely insuffi- 
cient to support her, will not prevent 
a conviction. Welborn v. State, 46 S. 
E. 645, 119 Ga. 429; Cody v. State, 45 
S.E. 622, 118 Ga. 784. (3) But proof 
of a single act of immoral conduct 
does not bring one within the statute. 
Fleming v. District of Columbia, 34 
App.D.C. 5. (4) And proof of con- 
tinued immoral conduct alone will not 
suffice, if defendant works sufficiently 
to earn a support, however meager, 
for herself and her children, Hart- 


larly employed as housekeeper and do- 
ing general housework she cannot be 
convicted of vagrancy. Lewis v. Dis- 
trict of Columbia, 51 App.D.C. 221, 277 
F. 620. (6) And it has further been 
held that as the statute makes it an 
element of the offense that defendant 
be without property to support her- 
self, defendant cannot be convicted as 
a vagrant when she had on deposit to 
her credit in a bank one thousand dol- 
lars, even though earned by prostitu- 
tion. Rose v. District of Columbia, 
51 App.D.C, 222, 277 F. 621. Compare 
cases cited. 


84. Rex v. Kolenczuk, 7 Sask.L. 321 
(the statute applies only ‘to persons 
sip no visible means of subsist- 
ence). 


85. Ex parte Karnstrom, 249 S.w. 
595, 297 Mo. 384 (tramping and wan- 
dering need not be a continuing of- 
fense or apply to a habitual course of 
in ea extending over a period of 
ime). 


86. United States v. Hart, 26 Phil- 
ippine 149 (persons found gambling in 
gambling houses are not punishable 
under this statute, where it appears 
that they were earning their living by 
legitimate methods. Being without 
visible means of support is an indis- 
pensable element), 


87. Rex v. Collette, 10 Ont.L. 718, 
6 Ont.W.R. 746, 10 Can.Cr.Cas. 286 (to 
sustain a conviction it must appear 
both that defendant for the most 
part supported himself by crime and 
that he had no peaceable profession 
or calling to maintain himself by). 


88. People v. Norton, 185 Ill.App. 
342; People v. Warren, 185 I1l.App. 
341; People v. Sweeney, 185 Ill.App. 
340 (all holding that ‘no lawfui 


means of Support” is an indispensable 
element). 
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port;8® persons lodging, or found in the nighttime 
in, outhouses, sheds, barns, or unoccupied buildings, 
or lodging in the open air who do not give a good 
account of themselves;®° a person having his face 
painted appearing in a road, public highway, field, 
lot, or inclosure;®t females over the age of twelve 
who associate with vicious or dissolute persons ;°” 


[§ 18] A. Indictment, Information, or Complaint 
In accordance with general rules 
of criminal pleading,®® an indictment, information, 
or complaint based on a statute defining and punish- 
ing vagrancy must allege all the constituent elements 
of the offense enumerated by the statute, and if it 
fails to do so it will be fatally defective.°® 
is not necessary to set out words of the statute which 


—1l1. In General. 


89. 
292 Ill. 420 (conviction is not author- 
ized unless accused had no means of 
support). 


90. People v. Klein, 127 N.E. 72, 
292 Ill. 420 (only persons of the class 
above mentioned are required to give 
a good account of themselves by the 
vagrancy statutes of this state). 


91. People v. Luechini, 136 N.Y.S. 
319, 75 Misc. 614 (a man clothed as a 
woman and having on a wig and slip- 
pers, who stands in the lobby of a 
theater with his face painted, repre- 
senting the ‘“‘White Slave,’ is not a 
vagrant within this statute). 


92. People v. Warden of Second 
District Prison, 200 N.Y.S. 542 (the 
statute applies only to female minors, 
and not to adult females; hence an 
adult female who was found in a 
room with an ex-convict, no immoral- 
ity being charged, is not within the 
statute). 

93. See cases infra this note. 

[a] Licensed carter, who loiters 
near entrance to hotel, and solicits 
passengers for his cab is not a va- 
grant within 2 Rev. St. c 157 § 8, un- 
less such loitering obstructs passers- 
by or incommodes guests of the hotel. 
Smith v. Reg., 4 Montr.Q.B. 325. 


94. See cases infra this note. 


[a] Yo constitute offence under 
the above statute the accused must 
be discovered upon the premises do- 
ing the acts or things which of them- 
selves constitute the unlawful pur- 
pose, but actual apprehension upon 
the premises is not necessary. Mo- 
ran v. Jones, 22 Cox C.C. 474. 


[b] What is not unlawful pur- 
pose.—Under the Vagrant Act, 5 Geo, 
IV, c 83 § 4, providing that any per- 
son being found upon premises for 
any unlawful purpose shall be deemed 
a rogue and vagabond, the words “any 
unlawful purpose” mean for the pur- 
pose of violating some positive law, 
and being upon premises for the pur- 
pose of fornication is not an unlaw- 
ful purpose within the _ statute. 
Hayes v. Stevenson, 3 L.T.Rep.N.S. 
296. 

95. City of St. Louis v. Babcock, 
56 S.W. 732, 156 Mo. 148 (one found 
trespassing on the private premises 
of another is not a vagrant if able to 
give a good account of himself). 


°6. Ex parte McLaughlin, 116 P. 
684, 16 Cal.App. 270 (visible or law- 
ful business means good and suffi- 
cient reason). 

97. Prosecutions for violation of 
city ordinances generally see Munici- 


VAGRANCY 


V. PROSECUTION®? 


But it 


People v. Klein, 127 N.E. 72,[pal Corporations §§ 602-640. 


ene to trial by jury see Juries § 
96. { 


Summary trial and conviction see 
Criminal Law §§ 636-709. 


$8. See Indictments and Informa- 
tions § 257. 
age Ala.—Toney v. State, 60 Ala. 


_D.C.—Fleming yv. District of Colum- 
bia, 34 App.D.C. 5. 


Ga.—Walters v. State, 52 Ga. 574; 
Rogers v. State, 61 S.E. 496, 4 Ga. 
App. 292. 


Ill.—People v. Klein, 
292) Lil. 420. 


Tex.—Edwards v. State, 160 S.W. 
80, 71 Tex.Cr. 405; Bllis v. State;-145 
S.W. 339, 65 Tex.Cr. 480: 


Can.—Rex v. Pepper, 19 Man. 209, 
15> (CanCr.Cas.) 34: 


“Every word which defines the class 
or makes a part of the description is 
material and important.’’ Ex parte 
MeCarthy, 145 PA296 0c Callen 384s v3. 865 
o . 


_ [a]. Thus (1) an indictment charg- 
ing that defendant ‘‘was a common 
prostitute, or the keeper of a house 
of prostitution,’ without more does 
not charge an offense under a statute 
making punishable as a vagrant a 
common prostitute who has no honest 
employment whereby to maintain her- 
self, ‘Toney v., States 60) Ala. 974). (2) 
Under a statute making punishable 
as vagrants prostitutes who, when 
found wandering about, are unable 
to give a satisfactory account of 
themselves when requested to do so, 
the request to give an account of 
themselves and inability to do so sat- 
isfactorily is the material part of the 
offense, and an information based on 
this statute which fails to allege it 
states no offense. Rex v. Pepper, 19 
Mans.209, pibimeCan Cr Cas: 34.) 1(3)) 
Where, in a prosecution under a stat- 
ute, providing that male persons who 
habitually associate with prostitutes 
are vagrants, the information failed 
to allege that defendant was a male 
person, or a man, it was fatally defec- 
tive. Ellis v. State, 145 S.W. 339, 65 
Tex.Cr. 480. 

[b] Gambling. Specifying game. 
—In a complaint for vagrancy, under 
an ordinance denouncing as vagrants 
all persons who live by gambling, it 
is immaterial whether any game is 
specified or what game: it is, since 
any game may be played for money, 
thus making it gambling, and when 
the gambling is carried on as a means 
of livelihood it is within the ordi- 


127 N.E. 72, 


ises for “any unlawful purpose; 
passing on private premises without giving a good 
account of themselves;°° 
about the streets at late or unusual hours at night 
without any visible or lawful business.®® 
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persons loitering on any street or highway and ob- 
structing passengers;°* persons being upon prem- 


3794 persons tres- 


and persons wandering 


are mere matters of evidence, and not a substantial 
part of the crime,! or to insert words which go to de- 
fine any class of vagrants other than that defined by 
the statute on which the prosecution is based.” 
the indictment, information, or complaint charges 
the offense in the language of the statute creating 
and defining it,? or, according to some decisions, if 
it states the offense substantially in the language of 


If 


nance. Shreveport v. Bowen, 40 So. 
859; Ll6iLa, 5:22. ; 


{c] Infants as vagrants.—Under 
the Georgia statutes, in order to con- 
vict a minor between the ages of six- 
teen and twenty-one years of the of- 
fense of vagrancy, the state must al- 
lege in addition to the usual allega- 
tions, that the minor’s parents were 
unable to support him and that he 
was not in attendance upon an edu- 
cational institution. Rogers v. State, 
61 S.E. 496, 4 Ga.App. 392. 


{d] Forms of indictments or in- 
formations in whole or in part heid 
sufficient see Toney v. State, 60 Ala. 
97 (being a common prostitute or 
keeper of house of prostitution); 
State v. Cummins, 78 Ind. 251 (per- 
son without visible means of support 
found loitering and idling in and 
about s9loons); State v. Burton, (Mo. 
App.) 178 S.W. 219 (neglect or refusal 
to support wife and child); Reg. v. 
Entwistle, 19 Cox.Cr.Cas. 317 (fortune 
telling). 


1. Peo. v. Wolf, 199 Ill.App. 445. 


[a] Thus conviction of the offense 
of being a vagabond was sustained al- 
though the information in charging 
that defendant was known to be a 
thief, burglar, or pickpocket, did not 
state whether such knowledge came 
“by his own confession or otherwise,” 
according to the wording of the stat- 
ute as the means by which the fact is 
known is a mere motter of evidence, 
and not a substantial part of the 


crime. People v. Wolf, 199 Ill.App. 
445. 

2. Exp. McCarthy, 14 P. 96, 72 Cal. 
384. 

2 Ala.—Vandiver v. State, 40 So. 


88, 145 Ala. 682; Tratylor v. State, 14 
So. 634, 100 Ala. 142; Collier v. State, 
78 So. 419, 16 Ala.Apv. 425; Brannon 
v. State, 67 So. 634, 12 Ala.App. 189. 


Cal.—Ex p. McCarthy, 14 P. 96, 72 
Cal. 384. 


Ga.—Morton y. Nelms, 45 S.E. 616, 
118 Ga. 786. 


Idaho.—State v. Preston, 38 P. 694, 
4 Idaho 215. 


fs Tis Rcoete v. Wolf, 199 Ill.App. 
45. 

Mass.—Commonwealth v. Ellis, 93 
N.E. 828, 207 Mass. 572; Common- 
wealth v. Brown, 6 N.E. 377, 141 Mass. 
78. 


[a] Thus a complaint which al- 
leges that accused was a person 
known to be a pickpocket and thief, 
without any visible and lawful means 
of support, and that he was found 
prowling around a railroad depot in a 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the statute‘ it is sufficient. So also an indictment 
drafted in accordance with a form prescribed by 
statute is sufficient.° 


Time of commission. Where the offense charged is 
of such a character that it is to be proved by a suc- 
cession of acts and continuation of behavior, not 
limited to any particular day, it is proper to allege 
it to have been committed on a certain day named, 
and on divers other days between that day and a 

- subsequent day named.°® 


Where an offense may be committed in one of 
‘everal ways not repugnant to each other, a count 
3 not double because it charges that the act was 
uone in several ways prohibited by the statute.’ 
And under such an indictment the state cannot be 
required to elect for which particular act it will ask 
a conviction.§ 


Surplusage. As in other criminal prosecutions,? 
urplusage will not vitiate an otherwise sufficient 
dictment or information for vagrancy.'° 


cd S 19] 2. Issues, Proof, and Variance. In ac- 


gj dance with elementary principles elsewhere con- 
sred,!1 it has been held that where a statute rec- 


cit: 

cha whereby he was 2 vagabond. ] So. 999, 
61, ges a violation of Rev. L. c 212 § fal 
and 2fining and punishing vagabonds, 
roguot a violation of § 46, punishing 
weaes and vagabonds. Common- 
572. th v. Ellis, 93 N.H. 823, 207 Mass. 


4. 
Brc State v. Cummins, 78 Ind. 251; 
Seewn v. State, 2 Lea (Tenn.) 158. 
(a+ People v. Martin, 192 Ill.App. 485 
sun information charging vagrancy 
stastantially in the language o£ the 
no tute held sufficient after verdict, 
bele@bjection having been interposed 
larsw, nor demand for bill of particu- 
filed). 


v. State, supra); 


VAGRANCY 


201 Ala. 695]. 


Thus any evidence is compe- 
tent to show the following definitions 
of vagrancy set out in the statute: 
(1) That defendant had been guilty 
of wandering or strolling about in 
idleness, or living in idleness, and was 
able to work (Brannon v. State, 76 So. 
991, 16 Ala.App. 259 [cert den 77 So. 
999, 201 Ala. 695]); 
fendant was leading in idle, immoral, 
or profligate life and that such de- 
fendant was able to work (Brannon 
(3) or that defend- 
ant, being able to work, loafs, loiters, 
or idles in a city, town, or village or 
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ognizes several classes of vagrants, evidence that 
one is a professional gambler living in idleness is 
not admissible unless specifically made in the writ- 
ten accusation of vagrancy.!2 And where the offense 
charged was loitering in and around houses of prosti- 
tution, and not with failing to follow some occupa- 
tion, evidence that witnesses had never seen defend- 
ant do any sort of work is not admissible.4? But 
in Alabama under a so-called blanket form of in- 
dictment authorized by statute,** it has been held 
competent to prove any fact tending to show that 
defendant has violated either or all of the defini- 
tions of vagrancy, as set out in the statute on which 
the prosecution was based.*° Where the indictment 
specifies the time at which defendant was a vagrant, 
the prosecution is confined to the time alleged and 
cannot show acts. of vagrancy committed at other 
times.t° A complaint for vagrancy is supported by 
proof that the offense was committed during a sub- 
stantial part of the time covered by the complaint.** 


[§ 20] B. Evidence—l. Burden of Proof. As in 
prosecutions for other offenses,!® the burden of proof 
is on the state, in prosecutions for vagrancy, to es- 
tablish every element of the offense,*® unless it is 


Okl.—McKnight v. State, 137 P. 
1196, 10 Okl.Cr. 668; Mitchell v. 
State, 130 P. 1175, 9 Okl.Cr. 172: 


Philippine.—U. S. v. Choa Chrieos 
3 Philippine 678. 

Tex.—Sands v. State, 15 S.W.(2d) 
10, 111 Tex.Cr. 527; Painter v. State, 
235 S.W. 588, 90 Tex.Cr. 349; Ex par- 
te Strittmatter, 124 S.W. 906, 58 Tex. 
er 156, 137 Am.S.R. 937, 21 Ann.Cas. 
477. 

Can.—Reg. v. Davidson, 8 Man. 325; 
Rex v. Harris, 13 Can.Cr.Cas. 393; Rex 
v. Collette, 10 Ont.L. 718, 6 Ont.W.R. 
746, 10 Can.Cr.Cas. 286; Rex v. Buhay 


(2) or that de- 


y. St Toney v. State, 60 Ala. 97; Hill 
hornite, (Ala.App.) 141 Sess 625 Cles- 
37 [cev. State, 121 So. 435, 23 Ala. Avp. 


Brannrt den 121 So. 436, 219 Ala. 145]; 


App. pn v. State, 76 So. 991, 16 Ala. 
6. : 
Mass. 20m. V. Bilis, 93 N.B. 823, 207 


van, 5 £72; Commonwealth v. Sulli- 
(Mass.) 511. And see In- 
7 s and Informations § 216. 


Ga. 78h. v. State, 45 S.H, 622, 118 
formationAnd see Indictments and In- 
3 § 324. 
8. Coay? § 
Ga 78h oy v. State, 45 S.H. 622, 118 


5. Ss * 
tions § 300, Indictments and Informa- 


10. Ex. pi 
WizeCals 384: arte McCarthy, 14 P. 96, 
18 N.E. 67,1: Commonwealth v. Lord, 
Karnstrom, 2447 Mass. 399; Ex parte 
» #2N9 S.W. 595, 297 Mo. 384. 
{a] As for’. 
plaint which siinstance, where a com- 
necessary to co; (ates all the elements 
deri section eoisuitutel vagrancy Une 
states in additi#i a vasrancy statute 
essential to con#0n, some of the acts 
der other section! Stitute RESTOR CY vi 
rte C as o e statute. x 
ee McCarthy, 44 p. 96, 72 Cal. 384. 


tions Rave Cw eid ‘ments and Informa- 


12. Alien v. Stente, 51 Ga. 264. 


13. j De 
ae re PERV OO Gee, 181. S.W. 736.78 
¢ 


14. See Code (; * ; 
ing that it cot pew: L923) § 112 (provid- 


vagranc Lin sufficient to charge 
bese! = FOO bws “A, B. was a va- 


15. Hi d 
HIRMBE aear eater 22h So. 1913628 


; ] 
F tlerannon v. State, 76 
Sor Pa Ee Ala. AK pp, 259 [cert den 77 


upon the highway or about a steam- 
boat landing or railroad station or 
other public place, or any place where 
intoxicating liquor is sold (Brannon 
vy. State, suvra); (4) or that he was a 
gambler (Brannon v. State, supra); 
(5) or that defendant was the keeper 
or proprietor or employee of a house 
of prostitution (Brannon v. State, su- 
pra); (6) or that he was a keeper, 
proprietor, or employee of a gambling 
house (Brannon vy. State, supra). 


16. Martoni vy. State, 166 S.W. 1169, 
74 Tex.Cr. 64. E 


17. Commonwealth v. Lord, 18 N. 
E. 67, 147 Mass. 399. 


18. See Criminal Law § 993. 


19. U.S.—Lewis v. District of Co- 
lumbia, 277 F. 620. 


Ala.—Vandiver v. State, 40 So. 88, 
145 Ala. 682; Toney v. State, 60 Ala. 
97. 

D.C.—Rose v. District of Columbia, 
51 App-D.C. 222, 277 F. 621; Lewis v. 
District of Columbia, 51 App.D.C. 221, 
Ft we (620)5 i 


Fleming v. District of 
Columbia, 34 App.D.C. 5. 

Ga.—Stevens v. State, 45 S.E. 615, 
118 Ga. 806; Elders v. State, 88 S. 
%. 414, 17 Ga-App. 742. 

Tll.——Peo: v. Klein, 127 N.B. 72, 292 
Tll. 420; People v. Norton, 185 Ill. 
App. 342; People v. Warren, 185 Ill. 
App. 341; People v. Sweeney, 185 Il. 
App. 340. 

Mass.—Com. v. Ellis, 93 N.E. 823, 
207 Mass. 572. 

N.Y.—People v. Cramer, 247 INGNGEISS 
821, 139 Misc. 545; Forbes’ Case, 11 
Abb.Pr. 52, 19 How.Pr. 457, 4 Park. 
Cre cit: 


(Ont.) [1930] 1 Dom.L.R. 540. 


[a] Rule applied.—(1) To sustain 
a conviction for violating a statute 
which declares that a person who 
‘Inowingly resides in a house of 
prostitution or assignation or ill-fame 
of any description in a tenement 
house,” shall be deemed a vagrant, it 
must be shown that defendant has 
knowledge that the house is a house 
of prostitution; such knowledge may 
be proved either by direct evidence 
or by circumstances from which such 
knowledge may be inferred. People 
v. Brown, 157 N.Y.S. 465, 92 Misc. 622, 
34 N.Y.Cr. 102. , (2). To convict .one 
under Rev. L. c 212 § 61, defining and 
punishing vagabonds, it must be 
shown that he was found prowling 
around one of the public places men- 
tioned, and that he was doing this 
while having no visible and lawful 
means of support, and that he was a 
person known to be a pickpocket, 
thief, or burglar, where the statute 
makes all these facts essential ele- 
ments of the offense. Commonwealth 
vy. Ellis, 93 N.E. 823, 207 Mass. 572. 


[b] Want of visible or lawful 
means of support.—(1) Where want 
of visible means of support is made 
an element of the offense, it must be 


proved. Wallace v. State, (Ala.) 75 
So. 633; Reed v. State, 81 So. 138, 16 
Alo.Apv. 646; Hartman v. State, 46 


S.B. 628, 119 Ga. 427; James v. State, 
138 S.B. 913, 37 Ga.App. 126; Elders 
v. State, 88 S.E. 414, 17 Ga.App. 742; 
U. S. v. Hart, 26 Philippine 149; Has- 
ton v. State, 280 S.W. 804, 103 Tex.Cr. 
218; Painter v. State, 235 S.W. 588, 
90 Tex.Cr. 349; Ex p. Strittmatter, 
124 S.W. 906, 58 Tex.Cr. 156, 137 Am. 
S.R. 937, 21 Ann.Cas. 477. (2) Under 
a statute making punishable for va- 
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otherwise provided by statute.?° 


such means.” 
[§ 21] 2. Admissibility. 


cutions for vagrancy.?* 


grancy persons having ‘no lawful 
means of support’’ who shall be “hab- 
itually found prowling around any 
steamboat landing, railroad depot 
eu. store or crowded thor- 
oughfare, car or omnibus,” it must 
affirmatively be proved that defend- 
ant was without “lawful means of 


supbort.” Peo. v. Klein, 127 N.E. 72, 
292 Ill. 420; People v. Hill, 205 I11. 
App. 632; People v. Norton, 185 Ill. 
App. 342; People v. Warren, 185 Ill. 
App. 341; People v. Sweeney, 185 Ill. 
App. 340. Compare People v. O’Keefe, 


178 Ill.App. 86 (in a prosecution for 
being an idle person living without 
lawful means of support and known 
to be a pickpocket, defendant must 
show that he has lawful means of 
support where the state introduced 
evidence that he is known to be a 
pickpocket, and that officers who had 
known him for five years had never 
known him to be employed. The 
court does not state here that it con- 
sidered that a prima facie case had 
been made out, but apparently based 
its holding on the ground that if de- 
fendant had such means of support it 
was a fact peculiarly within his 
knowledge). 


[ec] Where ability to work is ele- 
ment of offense, it must be proved. 
Vandiver v: State, 40 So. 88, 145 Ala. 
682; Reed v. State, 81 So. 138, 16 Ala. 
App. 646; Wallace v. State, 75 So. 
633, 16 Ala.App. 85; Walters v. State, 
52 Ga. 574; Bryant v. State, 130 S.E. 
352, 34 Ga.App. 523; Elders v. State, 
88 S.E. 414, 17 Ga.App. 742. 


{[d] Common prostitute.—(1) To 
sustain a conviction of vagrancy for 
being a common prostitute, the bur- 
den is on the state to establish this 
fact (Toney v. State, 60 Ala. 97; Levy 
v. State, 208 S.W. 667, 74 Tex.Cr. 493) 
(2) by showing that she had sexual 
intercourse with men (Levy v. State, 
208 S.W. 667, 84 Tex.Cr. 493) (3) and 
also that she had no honest employ- 
ment whereby to maintain herself, 
this being made an element of the of- 
fense (Toney v. State, 60 Ala. 97). 


[e] Gamblers.—Where an informa- 
tion charged defendant with being a 
vagrant, namely, a professional gam- 
bler, the state must show particular 
facts showing that he was a gambler, 
and his general reputation is insuffi- 
cient. Mitchell v. State, 130 P. 1175, 
9 Okl.Cr. 172; McKnight v. State, 137 
P. 1196, 10 Okl.Cr. 668. 


{f]. Infants as vagrants.—Under 
the Georgia statutes in order to con- 
vict a minor between the ages of six- 
teen and twenty-one years of the of- 
fense of vagrancy, the state must 
prove in addition to the usual allega- 
tions that the minor’s parents were 
unable to support him and that he 
was not in attendance upon an edu- 
cational institution. Rogers v. State, 
61 S.H. 496, 4 Ga.App. 392. 


20. See cases infra this note. 


For later cases, developments and changes in the law see Annotations, same title and section n 


On prima facie 
proof of the absence of lawful means of support, the 
onus falls on the accused to prove the existence of 


Rules governing rele- 
vancy, materiality, and competency of evidence in 
criminal prosecutions generally,?? apply in prose- 
Any legal evidence which 
logically tends to prove or disprove material facts in 
issue is admissible,?* although by itself it might be 
considered weak and inconclusive.?® 
hand, evidence which has no tendeney to prove or 
disprove any issue involved in the case should not 
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be admitted.?® 
Reputation. 


[§§ 20-21 


On a prosecution for vagrancy for 
unlawfully selling intoxicating liquors, it has been 


held that testimony that defendant’s home had tl 


On the other 


[a] In Alabama (1) it is provided 
that in prosecutions for vagrancy the 
burden of proof shall not rest on the 
state to establish the fact that de- 
fendant has no property sufficient for, 
his support nor means of an honest 
livelihood, but whenever it Shall be 
established that defendant has been 
guilty of wandering or strolling about 
in idleness, or living in idleness, and 
is able to work, or that he is leading 
an idle, immoral, or profligate life and 
is able to work, a prima facie case 
of guilt is made out, and the burden 
of proof shall be on defendant to 
show that he has property sufficient 
for his Support or some means of 
maintaining an honest livelihood. 
Code (1907) § 7845. (2) The reason 
for the enactment of this statute, it 
was said, is that the legislature real- 
ized that in some cases the state 
could not produce affirmative evi- 
dence where conviction should be 
had: -Brannon v. State, 76 So. 991; 
16 Ala.App. 259 [cert den 77 So. 999, 
201» Alg.; 695]; (3) But under this 
statute before the burden of proof 
can be shifted to defendant, the state 
must make out a prima facie case as 
therein provided (Hoyle v. State, 122 
So. 183, 23 Ala.App. 130; McLean v. 
State, 76 So. 480, 16 Ala.App. 196; 
Brown v. State, 58 So. 794, 4 Ala.App. 
122), (4) which includes among other 
things proof that defendant is able 
to work (Hoyle v. State, 122 So. 183, 
23 Ala.App. 130). (5) However, after 
a prima facie case is made, the burden 
is on defendant to show that he has 
property sufficient for his support, or 
that he has some means of making an 
honest livelihood (Wallace v. State, 
75 So. 633, 16 Ala.App. 85); (6) and 
to rebut the presumption against him 
of the intent of raising a reasonable 
doubt of his guilt (Hill v. State, 127 
So. 791, 23 Ala.App. 451 [cert den 127 
So. 792, 221 Ala. 61]). 

21. Lee Fan vy. Dempsey, 5 Austr. 
CHER O10: 

22. See Criminal Law §§ 1034-1112. 

23. See cases infra this section. 

24, Ala.—Hill v. State, 127 So. 791, 
23 Ala.App. 451; Brannon vy. State, 
76 So. 991, 16 Ala.App. 259 [cert den 
77 So. 999, 201 Ala. 695]; Robinson 
v. State, 72 So. 592, 15 Ala.App. 29. 

Ark.—Cannon y. State, 169 S.W. 812, 
114 Ark. 263. 

Cal.—People v. Craig, 91 P. 997, 152 
Cal. 42. 

Mo.-—State v. Ruhl, (App.) 251 S.W. 
109. 

Tex.—Powell v. State, 279 S.W. 445, 
103 Tex.Cr. 1; Copeland v. State, 263 
Si We 27 oO 7 Mext Crib sin Any resi. 
State, 254 S.W. 981, 95 Tex.Cr. 334; 
Taylor v. State, 250 S.W. 175, 94 Tex. 
Cr. 63;, O’Toole, v. State, 183 S.w. 
L160 V9 Tex.Cr. L535 

And see Criminal Law § 1034. 


[a] Gamblers.—In a_ prosecution 


reputation of being a place where intoxicating liqui 

was sold is not admissible to establish the offense.* 

While it has been held that in a prosecution for 
keeping a house of prostitution, evidence of the gen- 
eral reputation of the house and its inmates may 
be received in evidence,?® there is also authority to. 
the effect that in a prosecution for this offense, tes- 
timony as to defendant’s general reputation,?® or 
the general reputation of some of her associates,*°® 


under a Statute declaring all persons 
going about from place to place for 
gaming to be vagrants, evidence that 
defendant had said that he had been 
gambling in other counties within 
twelve months before the indictment, 
although protected by the statute of 
limitations, was admissible, as in- 
dicating that he was continually go- 
ing from place to place for gaming: 
Cannon v. State, 169 S.W. 812, 114 
Ark.’ 263. ; 


[b] Prostitutes.—In a prosecutig, 
for vagrancy in that accused was ,. 
common prostitute, testimony that 
people inquired of the witness Whére 
defendant’s family lived, or asked the 
witness who lived in the house Where 
defendant lived, was admisSipje 
O’Toole v. State, 183 S.W. 1160 719 
Nex: Greats. H 


[c] Habitual association ‘vith 
prostitutes.—In a prosecution for a- 
grancy in that accused habitually ,._ 
sociated with prostitutes and loitieg 
in and about a house of prostituti,, 
evidence of the general reputation of 
the house and of its inmates was 4q_ 
missible. Ayres v. State, 254 S$ Ww 
981595 Tex.Crv 334. as 


[d] Refusal to support wife and 
children.—In a prosecution for Vas 
grancy for refusing to provide + ra 
wife and two minor children, ag maise 
sion of testimony that accused” qur- 
ing the period involved was live nein 
an apartment, furnished by hin, = on 
a woman other than his wife, tas Ria 
accused’s ability to support his Aapae 
ily, over the accused’s ObjeCtion of 
immateriality, was not error State 
v. Ruhl, 251 S.W. 109. i 


25. Robinson y. State, 75 
15 Ala.App. 29. ¢ So. 592, 


26. Copeland v. State, “ 
271, 91. Tex.Cr., 581% Branc}, 
165 S.W. 605, 73 Tex.Cr. Ne 
v. State, 153 S.W. 319, 69 Tex or 
Rex v. Weller, 40 Ont.L. ‘296 2 


[a] Thus evidence tha 
was sometimes seen at ert. cereuo eee 
had the reputation of Rein oe ae 
of prostitution, and that ie er aasieel 
who kept the place hag sia a ee 
grancy fine, was inadm jSsible defends 
ant not being charged Aen 


mah 7°. With vagrancy 
ue on his Association with 


Copelan 
W. 271, 97 Tex.Cr. Bay State, 263 S. 


oi eee raat YS thts; 2es S.ayemte 


28. Taylor v. Sta 
94 Tex.Cr. 63. te, 250 S.W. 175, 


29. Levy v. ‘Sta 
$4 "TemGr, 408.0 00 LiSe SRS, ie a Oe 


30. Levy v. Stat 
son v. State, 133 Sc« 
245 (on a prosecu 
for keeping a hous 
testimony that the 
general reputation 
tutes is not admissib: 


2, Supra. See Nel- 
» 747, 24 Ala. App. 
ion for vagrancy 
e of prostitution, 
inmates bore the 
of being prosti- 
le in the absence 


‘umber, 


» 


§§ 21-23] 


or of houses in that vicinity?! is not admissible. 


[§ 22] 3. Weight and Sufficiency. As in other 
criminal prosecutions,?? in order that the jury may 
convict defendant of vagrancy they must be satis- 
fied beyond a reasonable doubt of his Pulp. en AN 
conviction cannot be sustained by evidence which 
leaves defendant’s guilt to conjecture’ and does not 
exclude every reasonable hypothesis except that of 
However, direct proof of guilt is not re- 
quired; but it may be inferred from circumstances.?° 


Positive and negative evidence. As in other crim- 
inal prosecutions,®*® positive evidence is to be pre- 
And where the evi- 
dence introduced to establish vagrancy is purely 
negative in character, the inferences arising there- 
from are rebutted by positive evidence not inconsist- 
ent therewith which clearly establishes the innocence 
of the accused,?* as, for instance, where there is 
positive evidence that defendant had earned and re- 
ceived sufficient money to sustain himself?® or that 


euilt.34 


ferred to negative evidence.37 


of any evidence to show the fact of 
prostitution). 


31. Levy v. State, 
84 Tex.Cr. 493. 


32. See Criminal Law § 1590. 


33. McLean vy. State, 76 So. 480, 16 
Ala.App. 196; Peo. v. Cramer, 247 N. 
Y.S. 821, 189 Misc. 545. 


[a] Evidence held sufficient to sus- 
tain conviction.—Brannon vy. State, 67 
So. 634, 12 Ala.App. 189 [cert den 67 
So. 1007, 191 Ala. 29]; Darby v. State, 
56 S.E. 91, 127 Ga. 46; Carter v. State, 
55 S.E. 477, 126 Ga. 570; Glover v. 
State, 55 S.E. 403, 126 Ga. 567; Wel- 
born v. State, 46 S.E. 645, 119 Ga. 429; 
McLeod v. State, 44 S.E. 816, 118 Ga. 
82; People v. Fitzpatrick, 192 Ill.App. 
125; Com. v. Doherty, 137 Mass. 245; 
Com. v. Hart, 137 Mass. 247 note; 
State v. Woods, 163 N.W. 518, 137 
Minn. 347; Peabody v. State, 17 So. 
213, 72 Miss. 104; People v. Ashley, 
172 N.Y.S. 282, 184 App.Div. 520, 37 
N.Y.Cr..118; People v..Smith, 207 N. 
Y.S. 555, 124 Misc. 65; Hawthorne v. 
State, 281 S.W. 209, 103 Tex.Cr. 416; 
O’Toole v. State, 183 S.W. 1160, 79 
Tex.Cr. 153; Looper v. State, 179 S. 
W. 110, 77 Tex.Cr. 535; Rex v. Koloty- 
lia, 21 Man. 197; Reg. v. Herman, 8 
Man. 330. 


[b] Evidence held insufficient to 
sustain conviction.—Nelson vy. State, 
133 So. 747, 24 Ala.App. 245; Hoyle 
v. State, 122 So. 183, 23 Ala.App. 130; 
Wilson v. State, 84 So. 788, 17 Ala. 


208 S.W. 667, 


App. 307; McLean y. State, 76 So. 
480, 16 Ala.App. 196; Wallace v. 
State, 75 So. 633, 16 Ala.App. 85; 


Lackner v. State, 72 So. 506, 15 Ala. 
App. 31; Brown v. State, 58 So. 794, 
4 Ala.App. 122; Muller yv. People, 259 
P. 834, 82 Colo. 304; Darby v. State, 
56 S.E. 91, 127 Ga. 46; Hartman v. 
State, 46 S.E. 628, 119 Ga. 427; Daniel 
v.- State, 36 S.E. 293, 110 Ga. 915; 
Hicks v. State, 76 Ga. 326; Mims v. 
State, 38 Ga. 574; Richards v. State, 
147 S.E. 796, 39 Ga.App. 589; Glover v. 
State, 135 S.E. 512, 36 Ga.App. 88; 
Ray v. State, 125 S.E. 767, 33 Ga.App. 
50; Baugh v. State, 123 S.E. 923, 32 
Ga.App. 496; Mooney v. State, 123 S. 
E. 734, 32 Ga.App. 448; Tillman v. 
State, 108 S.E. 116, 27 Ga.App. 184; 
Randall v. State, 99 S.E. 60, 23 Ga. 
App. 539; Lewis v. State, 59 S.E. 933, 
8 Ga.App. 322; Gainer v. State, 58 S.E. 
295, 2 Ga.App. 126; People v. Klein, 
127 N.B. 72, 292 Ill. 420; People v. 
Hill, 205 Ill.App. 632; City of Chicago 
vy. Baker, 199 Ill.App. 3823; Same v. 
Johnson, 199 Ill.App. 325; City of Chi- 
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offense.*7 


cago v. Steady, 192 Ill.App. 514; Peo- 
ple v. Sweeney, 185 Ill.App. 340; Com. 
v. Carter, 108 Mass. 17; McDonald v. 
State, 90 So. 97, 127 Miss. 402; State 
v. Levy, 253 S.W. 64, 212 Mo.App. 142; 
State v. Chapman, (Mo.App.) 202 S.W. 
439; People v. Cramer, 247 N.Y.S. 821, 
139 Misc. 545; People v. Silverman, 
245 N.Y.S. 568, 138 Misc. 130 [aff 258 
N.Y.S. 1049, 2836 App.Div. 785]; Peo- 
ple v. Wachtel, 244 N.Y.S. 462, 137 
Mise. 205; People v. Botto, 237 N.Y.S. 
513, 135 Misc. 39; People v. Edwards, 
180 N.Y.S. 631; People v. Rankin,, 155 
N.Y.S. 86, 92 Misc. 62, 33 N.Y.Cr. 536; 
Huff v. State, 246 P. 496, 34 Okl.Cr. 
261; Webb v. State, 241 P. 830, 32 
Okl.Cr. 420; Lucas v. State, 238 P. 
502, 31 Okl.Cr. 297; Jenkins v. State, 
196 P. 558, 18 Okl.Cr. 464; Armstead 
Vv, State, 150". bt ett OELGr: «649% 
McKnight v. State, 137 P. 1196, 10 
Okl.Cr. 668; Mitchell v. State, 130 P. 
1175, 9 Okl.Cr. 172; U.S. v..Gandole, 
6 Philippine 253; U. S. v. Choa Chi 
Co, 3 Philippine 678; McQueen v. 
State, 44 S.W.(2d) 680, 119 Tex.Cr. 
638; Sands v. State, 15 S.W.(2d) 10, 
Wi Mex:Cr. 527) Haston ve State, 280 
S.W. 804, 103 Tex.Cr. 218; Farley v. 
State, 237 S.W. 281, 91 Tex.Cr. 101; 
Painter v. State, 235 S.W. 588, 90 Tex. 
Cr. 349; Staufer v. State, 209 S.W. 
748, 85 Tex.Cr. 1; Bennett v. State, 
205’ S-W. 987, 84 Tex.Cr. 159; Cox v: 
State, 205 S.W. 131, 84 Tex.Cr. 49; 
King v. State, 181 S.W. 736, 78 Tex. 
Cr. 408; Martoni v. State, 166 S.W. 
1169, 74 Tex.Cr. 64; McHenry v. State, 
60 S.W. 880, 42 Tex.Cr. 469; Rex v. 
Sheehan, 14 B.C. 13, 14 Can.Cr.Cas. 


119; Reg. v. Davidson, 8 Man. 325; 
Rex v. Weller, 40 Ont.L. 296; Rex 


v. Collette, 10 Ont.L. 718, 6 Ont.W.R. 
746, 10 Can.Cr.Cas. 286. 


[c] Evidence held sufficient to 
make out prima facie case of va- 
grancy.—People y. Lorraine, 196 N. 
VYeSwis2ias 


[d] Evidence held sufficient to 
Show that defendant had no visible 
means of support.—Forrester v. State, 
168 S.BH. 781, 46 Ga.App. 658; People 
v. Martin, 192 Ill.App. 485. 


[e] Evidence held sufficient to go 
to jury on question of vagrancy.— 
Cleghorn v. State, 121 So. 435, 23 Ala. 
App. 37 [cert den 121 So. 436, 219 Ala. 
515]; Gobel v. State, 72 So. 756, 15 
Ala.App. 178; Powell v. State, 279 S. 
W. 445, 103 Tex.Cr. 1. 


34. Lackner v. State, 72 So. 506, 15 
Ala.App. 31. 


35. Peabody v. State, 17 So. 213, 72 


[66 C.J.] 411 


defendant has a source of income from which he 
may reasonably appear to maintain himself.?° 
it has been held that testimony of several witnesses 
that defendant “looked as though he was able to 
work” is not sufficient to sustain a conviction where 
defendant introduces strong agd positive evidence 
to the contrary.*! 


[§ 23] C. Trial—l. In General. 
vagrancy vel non is very generally held to be one 
of fact,4? especially where the evidence is conflict- 
ing;** and if the case is tried by a magistrate with- 
out a jury he must be arbiter of that question and de- 
cide it, not as a matter of law, but as one of fact.44 


Directing verdict.*® 
for defendant where there is no evidence to sustain 
the charge,*® or where there is an entire lack of evi- 
dence to prove one of the essential elements of the 
And if defendant’s guilt of the crime is 
dependent on conjecture or probabilities, the court 
should, on proper request, instruct the jury to ac- 


And 


The question of 


A verdict should be directed 


Miss. 104; Reg. v. Davidson, 8 Man. 
325. And see Criminal Law § 1566. 


[a] Thus it being shown that de- 
fendants, charged with vagrancy in 
being common prostitutes, had no oth- 
er means of support, did not work, but ~ 
habitually arrayed themselves in the 
evening and sat on the front steps 
or strolled on the street and solicited 
men, who went into the house with 
them, when the doors would be 
closed, together with evidence of oth- 
er like acts, a conviction will not be 
disturbed. Peabody v. State, 17 So. 
213, 72 Miss. 104. 


36. See Criminal Law § 1565. 


37. Jacobs v. State, 57 S.E. 1063, 
1 Ga.App. 519. 


38. Jacobs v. State, supra. 


39. Baugh y. State, 123 S.E. 923, 
32 Ga.App. 496; Leonard v. State, 637 
S.E. 530, 5 Ga.App. 494; Miller v. 
State, 61 S.H. 494, 4 Ga.App. 392; 
oiler! v. State, 59 S.H. 983, 3 Ga.App. 


40. Farley v. State, 237 S.W. 281, 
Sly Dex Cramo. 


41. Walters v. State, 52 Ga. 574. 


42. People v. Cramer, 247 N.Y.S. 
821, 189 Mise. 545; McKnight v. State, 
137 P. 1196, 10 Okl.Cr. 668; Mitchell vy. 
State, 130 P. 1175, 9 Okl.Cr. 172; Mc- 
Henry v. State, 61 S.W. 311, 42 Tex. 
Cr. 469; Pallin v. Buckland, 105 L.T. 
Rep.N.S. 197. 


[a] Thus (1) it is a question of 
fact whether defendant is or is not a 
professional gambler (Mitchell v. 
State; 1300 ue) 17553949 “Okver Pago= 
McKnight v. State, 137 P. 1196, 10 
Okl.Cr. 668), (2) or whether he has 
run away and left his children charge- 
able to the parish in violation of the 
vagrancy statute (Pallin v. Buckland, 
105 L.T.Rep.N.S. 197). 


43. Hill v. State, 127 So. 791, 23 
Ala.App. 451 [cert den 127 So. 792, 
221 Ala. 61]; Cleghorn v. State, 121 
So. 435, 23 Ala.App. 37 [cert den 121 
So. 436, 219 Ala. 155]. 


44. People v. Cramer, 247 N.Y.S. 
821, 139 Misc. 545. Pallin v. Buck- 
land, 105 L.T.Rep.N.S. 197. 


45. In criminal actions generally 
see Criminal Law § 2299. 


46. Valverdi v. State, 110 So. 594, 
21 Ala.App. 606; Wilson v. State, 84 
So. 783, 17 Ala.App. 307. 


47. Vandiver v. State, 40 So. 88, 
145 Ala. 682. 
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quit.48 But where there is any evidence showing or 
affording a reasonable inference of guilt, a defendant 
is not entitled to have a verdict directed for him.*® 


[§ 24] 2. Instructions. Rules governing instruc- 
tions in criminal prosecutions generally®® apply in 
prosecutions for vagrancy.°' Instructions should 
embody correct statements of the law,°? and must 
be supported by the evidence.®* But where the 
court in charging on the different elements of the 
offense of vagrancy, as defined in the statute, ex- 
plains the meaning, in the language set out in the 
statute, no error is shown.®* Requested instructions 
are properly refused where they contain incorrect 
statements of the law,®> where there is no evidence 
to support them,®® where they invade the province of 
the jury,®? or where they are sufficiently covered by 
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[§§, 23-26 


other instructions given.5§ An instruction that the 
jury might draw inferences from defendant’s acts in 
determining whether defendant was an idle and dis- 
orderly person is free from error.°® 


[§ 25] 3. Verdict. Rules governing verdicts in 
criminal prosecutions generally®® apply to verdicts 
in prosecutions for vagrancy.*1 A verdict is not in- 
sufficient to sustain a conviction merely because it 
is not the usual form prescribed by statute where 
there is no pretense that defendant was prejudiced 
in any substantial right by the form of the verdict 
or that it was indefinite or uncertain as to the con- 
clusion reached by the jury.°? A verdict of guilty 
means that the accused is guilty of the acts: specified 
in the indictment or information.® 


VI. SENTENCE AND PUNISHMENT** 


[§ 26] The punishment imposed for vagrancy is 
strictly a matter of statutory regulation.®® A sen- 
tence for less than,*® or not in excess of,®7 the maxi- 
mum punishment prescribed by statute is valid. And 
on the other hand a sentence which is not authorized 
by the statutes is null and void.°® 


Discharge before expiration of sentence. Under 
a statute authorizing the discharge of a prisoner be- 
fore the expiration of his term of imprisonment pro- 


48. Lackner v. State, 72 So. 506, 59. 


Commonwealth vy. Tomasselli, 


vided the committing magistrate approved thereof, 
no order of discharge can be made unless the magis- 
trate before whom the conviction was had and com- 
mitment made shall indorse thereon his consent in 
writing.®® 

Giving bend for good behavior. By statutes in 
some jurisdictions the person convicted may relieve 
himsclf of the punishment imposed,’° or be permitted 
to pay for the time to be served," by giving bond for 


statutory authority for so doing, a 
recorder has no right in condemning 


15 Ala.App. 31. 

49. Gobel v. State, 72 So. 756, 15 
Ala.Avn. 178 [cert den 73 So. 1000, 198 
Ala. 690]. 


50. See Criminal Law §§ 2353- 
2496. 

51. See cases infra notes 52-59, 

52. Cleghorn v. State, 121 So. 435, 


23 Ala.App. 37 [cert den 121 So. 436, 
219 Ala. 155]; Simmons v. State, 55 
S.B. 479, 126 Ga. 632; Harris v. State, 
60 S.E. 207, 3 Ga.App. 447. And see 
Criminal Law § 2395. 

fa] Thus on trial for vagrancy, 
it is error to instruct that a person 
may become a vagrant in a few days 
if he is able to work, and does not 
work, and has no property to support 
himself, as the law does not presume 
that under such circumstances a per- 
son may work one or two days in the 
week, and then loaf around the rest 
of the week. Harris v. State, 60 S.E. 
207, 3 Ga.App. 447. 


53. Woods v. State, 3 S.W.(2d) 
806, 199 Tex.Cr. 240; Powell v. State, 
279 S.W. 445, 103 Tex.Cr. 1. 


[a] hus evidence that accused, 
an able-bodied man, was frequently 
seen Joafing on the streets at night is 
insufficient to warrant instruction in 
a vagrancy prosecution, submitting 
the question whether he was leading 
an immoral or profligate life. Powell 
v. State, 279 S.W. 445, 103 Tex.Cr. 1. 

54. Powell v. State, 279 S.W. 445, 
F038: Rexi©r- ak. 

55. Cleghorn v. State, 121 So. 435, 
23 Ala.App. 37 [cert den 121 So. 436, 
219 Ala. 155]; Simmons vy. State, 55 
S.B. 479, 126 Ga. 632. 

56. Gobel'v. State, 72 So. 756, 15 
Ala.App. 178 [cert den 73 So. 1000, 198 
Ala. 690]. 


57. Hill v. State, (Ala.App.) 141 
So. 362. 
58. Powell v. State, 279 S.W. 445, 


103 Tex.Cr. 1. 


154 N.E. 95, 257 Mass. 479. 


66. See Criminal Law §§ 2571- 
2614, 


61. See cases infra this section. 


62. State v. Preston, 38 P. 694, 
4 Idaho 215. 


63. Morton v. Nelms, 45 S.E. 616, 
118 Ga. 786. And see Crimina]) Law 
§ 2606. 

64. In criminal cases generally see 
Criminal Law §§ 3000-3149. 


65. See statutory provisions, 


[a] Under Pennsylvania Vagrancy 
Act of 1876, compulsory labor, and 
not confinement, is the punishment to 
be inflicted. Vagrants’ Case, 4 Pa.Co. 

5; Commonwealth v. Dean, 19 Pa. 
Dist. 534. 


[b] Repeal by inconsistent stat- 
ute.—A statute which provides that, 
on a conviction for vagrancy, the 
court may fine or imprison, or both, 
or sentence the party to the work- 
house, repeals a statute which pun- 
ishes vagrancy by fine and imprison- 
ment and security for good behavior. 
State v. Custer, 65 N.C. 339. 


66. Ex parte Karnstrom, 249 S.W. 
595, 297 Mo. 384. 


67. Ex parte Tom Wong, 10 P.(2d) 
797, 122 Cal.App. 672. 


68. Daniels v. State, 70 So. 458) 
110 Miss. 440; Warwick v. State, 59 
So. 2, 102 Miss. 148; Com. v. Dean, 
19 Pa.Dist. 534; Com. vy. Scott, 25 Pa. 
Co, 210; Vagrants’ Case, 4 Pa.Co. 615; 
Reg. v. Lynch, 19 Ont. 664; Leonard 
v. Pelletier, 24 Que.Suner. 331, 9 Can. 
Cr.Cas. 19; Gevris v. Weir, 8 Que.Pr. 
51. 

[a] Thus (1) where the statute 
provides as punishment for the offense 
imprisonment, or fine, or fine and 
imprisonment, the justices may not 
award imprisonment as an alterna- 
tive remedy for nonpayment of a fine 
imposed on him. Reg. v. Lynch, 10 
Ont. 664. (2) And there being no 


the accused to pay a fine and costs 
for vagrancy and to imprisonment in 
case of nonpayment, to impose as a 
condition of the discharge of the ac- 
cused at the expiry of the fixed term 
of imprisonment, the payment of such 
costs and of the expenses of convey- 
ance to jail, and such decision will 
be quashed on certiorari. Leonard v. 


Pelletier, 24 Que.Super. 331, 9 Can. 
GriCas wos 
[b] Where the statute provides 


for compulsory labor as punishment, 
a sentence imposing imprisonment as 
punishment is void. Com. v. Scott, 
25 Pa.Dist. *210-. 


[ec] Sentence for less than mini- 
mum punishment prescribed by stat- 
ute is unauthorized and void, and en- 
titles the prisoner to discharge on 
habeas corpus. Com. v. Dean, 19 Pa. 
Dist. 534. 


69. People v. Coggey, 115 N.Y.S. 
836, 131. App.Div. 20, 23 N.Y.Cr. 326 
[mod 115 N.Y.S. 195]; People vy. 
Warden, 76 N.Y.S. 286, 37 Misc. 635, 
16 N.Y.Cr. 405. 


[a] Constitutionality of statute.— 
The above statute has been held con- 
stitutional. Peorle. vy. Fox, 79 N.Y.S. 
76, 77 App.Div. 245. 


70. Morton v. Nelms, 45 S.E. 616, 
118 Ga. 786; Ryan’s Case, 7 N.W. 819, 
45 Mich. 173. 


[a] Presumptions as to oppor- 
tunity to exercise right.—It will be 
presumed on habeas corpus sued out 
by the convict that before the court 
passed sentence on him he was al- 
lowed to give bond for future good 
conduct for one year, or would have 
been allowed such opportunity if he 
had asked for it. Coleman y. Nelms, 
46 S.B. 451, 119 Ga. 307. 


71. See Daniels vy. State, 70 So. 458, 
110 Miss. 440; Warwick v. State, 59 
So. 2, 102 Miss. 148. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 26-27] 


future good conduct. Statutes of this character do 
not make a refusal to give bond any part of the 
offense but merely allow the convict to give the 
prescribed bond to relieve himself of the punishment 
imposed.*? The matter of giving such a bond is a 
proceeding entirely before the court and requires no 
action by the jury.78 Where a statute confers this 
right, and contemplates that the proceedings are 
to be taken in the county in which defendant is 
tried, another statute which provides that persons 
convicted of vagraney may be sentenced to a reform- 
atory situated in another county will not be so con- 
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strued as to abrogate this right.74 Where the stat- 
ute provides for the giving of a bond with sufficient 
security for future good conduct for one year, the 
court cannot require one convicted of vagrancy to 
give a bond for good conduct for two years, and such 
a provision renders the whole judgment excessive 
and unlawful.*° And a judgment imposing a sen- 
tence and requiring a bond is unauthorized after 
the suspension of sentence during good behavior 
without the requirement of a bond under a former 
plea of guilty, although defendant’s misbehavior 
is renewed. 


VII.» REVIEW"? 


[§ 27] The review of a conviction for vagrancy | is a matter of statutory regulation.7& 


*VAGRANT WATERS.1 
VAGUE.? 


Vague entry.° With reference to public lands, an 
entry so entirely defeetive in its description of lo- 
eality, as to furnish no rational ground of belief that 
one place more than another was intended;® in re- 
lation to specialty, an entry that cannot be made 
good by any extrinsic proof, either possessing no call 
for specialty or requiring greater exertions to ascer- 
tain such specialty than is reasonable.” 


Indefinite ;? uncertain.* 


Vague and unsatisfactory. Of testimony, dim and 
shadowy and failing to relieve the trier of facts from 
doubt or uncertainty. 


72. Morton v. Nelms, 45 S.E. 616,] facts. 
118 Ga. 786. 
73. Coleman v. Nelms, 46 S.E. 451, 
119 Ga. 307. 
74  Ryan’s Case, 7 N.W. 819, 45) mandable of right. 
Mich. 173. supra. 5 ai 
75. Daniels v. State, 70 So. 458, 1. See Waters. 
110 Miss. 440. 2. 
76. Warwick v. State, 59 So. 2, 102 3. 
Miss. 143. N.E. 545, 547, 125 Ohio St. 57. 
77. In criminal cases generally see “Indefinite” 31 C.J. 415. 
Criminal Law, §§ 3258-3778. ms B 


78. See the statutés of the several 


states; and cases cited infra this 5 
Bote “gs ecial entry” 
[a]. N. ¥. Code Cr. Proc. § 515, pecs v. 


abolishing review by certiorari in 
criminal cases, and substituting re- 6. 
view by appeal, applies to prosecu-| (Tenn.) 399, 415. 
tions for vagrancy. People v. Ward- 7. 
en, 19 NYS.) 1111, -37% Mise. 639,-16 N; 
W.Cr.' 404. 


Com. v. Levine, supra. (4) 11. 
In short, to grant the appeal is dis- 
cretionary, but to accord the parties 
such hearing, under the circumstanc- 
es stated, is not discretionary, but de- 


See also Pleading §§ 475, 476. 
City of Cincinnati v. Schill, 180 


“Uncertain” synonymous see 65 
C.J. p 1198 text and note 57 


“Entry” see Public Lands § 57. 


distinguished see 
Special § 3 note 13 [d]. 


Philps yv. Robertson, 2 Overt. 


Southern Coal & Iron Co. v. 


VALDIOS. In Spanish and Mexican law, termi- 
nos? not devoted to special use.1° 


VALE. In Spanish, a general word meaning ob- 
ligation distinguishable from the specific term “pa- 
gare,.”’11 


VALEAT QUANTUM VALERE POTEST.12 
VALET ILLATIO AB ACTU AD POSSE.?2 


VALET NUNQUAM CONFIRMATIO NISI ILLE 
QUE CONFIRMAT SIT IN POSSESSIONE REI 
VEL JURIS UNDE FIERI DEBET CONFIRMA- 
TIO; ET EODEM MODO NISI ILLE CUI CON- 
FIRMATIO FIT, SIT IN POSSESSIONE.?4 


VALHACA. A Portuguese word, the primary 


Govin v. De Miranda, 35 N.E. 
628, 140 N.Y. 662, 665 (“It is first said, 
and one or more witnesses so tes- 
tified, that the Spanish word ‘vale’ 
means a promissory note, and cannot 
mean a certificate of deposit. . . . 
. The drift of the evidence is very 
Strong, that where a promissory note, 
Specifically and as distinguished from 
any other obligation, is meant, the 
proper word in Spanish to describe it 
is ‘pagare’; but that where some gen- 
eral obligation is intended, the appro- 
priate word is ‘vale.’ The authority 
referred to by the witnesses ag 
standard favors that contention, and 
a little reflection upon the probable 
origin and derivation of the word 
‘vale,’ and the multitude of its defini- 
tions, points to the same result’’). 
But see Black L. D. [cit White New 
ECON: GOirQuclL ie Coe Sao (defining 
“vale” as, in Spanish law, “a promis- 
sory note’). 


Com. v. Levine, 


[b] In Pennsylvania, (1) under 
the act of April 17, 1876 (Pamphl. 
Laws 29), in cases of summary con- 
viction, the court of quarter sessions 
has discretionary power to allow or 
refuse an appeal. Com. v. Levine, 36 
Pa.Super. 188.' (2) In determining 
whether or not it shall be allowed, 
the court may and should consider, 
among other things, the fact, if it be 
a fact, that the applicant for the ap- 
peal had an opportunity to fully and 
fairly present his case before the 
magistrate. Com. y. Levine, supra. 
(3) But if the appeal has been duly 
allowed, and has not been vacated or 
dismisse2 upon cause shown, the par- 
ties are entitled to a hearing upon 
such relevant and material evidence 
pertaining to the charge as they pro- 
duce, and to the judgment of the court 
based on the facts established there- 
by, and the law applicable to those 


Pepe oon: 239 S.W. 398, 418, 145 Tenn. 


{a] Entries “indifferent on their 
face.”—A “third class of entries [oth- 
er than “special” and ‘‘vague” en- 
tries] are those which may be avail- 
able or not as the proof in the case 
Shall make them special or vague. 
If the places called for, are located 
upon the ground and are sufficiently 
described and are sufficiently weil 
known to be ascertainable by reason- 
able industry by those acquainted in 
its neighborhood, then such entries 
are special when such proof is made, 
but are to be treated as vague unless 
these facts are made to appear.” 
Southern Coal & Iron Co. v. Schwoon, 
239 S.W. 398, 145 Tenn. 191, 257, 258. 


8. Weliska’s Case, 131 A. 860, 861, 
125 Me. 147. 


9. “Termino” 62 C.J. p 735. 


10. Vernon Irr. Co. v. Los Angeles, 
SIRPIMG2Z wLO6*Cala 23%) 24aT: 


“Pagare” 46 C.J. p 1168) 


12. A maxim meaning “It shall 
have effect as far as it can have ef- 
fect.” Black.L. D. [cit 4 Kent. Comm. 
p 493; Sheppard Touchst. 87]. 


[a] Applied in: Dillenbeck y. Dy- 
Ker Oi) Noy 3038s Ss aol Ain Re 5253 
Baker y. Braman, 6 Hill (N.Y.) 47, 48, 
40 Am.D. 387; Treaster v. Fleisher, 7 
Watts & S. (Pa.) 137, 140; Bennett v. 
Neale, Wightw. 324, 335. 


13. A maxim meaning “We are 
able to judge of what will happen in 
the future, only by ascertaining what 
has happened in the past.” Morgan 
Leg. Max. [cit Riley Leg. Max. 2). 


14. A maxim meaning “Confirma- 
tion is not valid unless he who con- 
firms is either in possession of the 
thing itself, or cf the right of which 
confirmation is to be made, and, in 
like manner, unless he to whom con- 
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meaning of which is knave, rogue, rascal, scamp, 
seapegrace, crafty, cunning, but which is capable 
of imputing unchastity.?® 


VALID.'® “Valid,” it has been said, has a well 
understood meaning.1* In one sense, the word means 
strong, powerful, efficient ;1® in another, founded on 
truth or facts; capable of being justified, support- 
ed, or defended; not weak or defective; well- 
grounded; sound; good.'® 


In law, “valid” means legally sufficient or éffica- 
cious;?° efficacious;?! good or sufficient in point of 
law;?2 having legal strength, force, and effect;?* 
of binding force?* or legal sufficiency;?° incapable 
of being rightfully overthrown or set aside;*° sus- 
tainable and effective in law, as distinguishable from 
that which exists or took place in fact or appear- 
ance, but has not the requisites to entitle it to be 


recognized and enforced by law;?? also authorized | 


VALHACA—VALID 


ql 
4 


by law. “Valid” may be employed to denote a 
complete and indefeasable title or right as distin- 
guished from merely regular proceedings subject to 
be invalidated by the proof of irregularities in the 
want of power.2® On the other hand, “valid” has 
been defined as executed with the proper formali- 
ties.°° 


Other words compared. “Valid” has been held 
to be equivalent to “good,” “satisfactory,” and “suf- 
ficient” ;?1 and synonymous with “legal”? and “mer- 
itorious.”33 On the other hand, “valid” has been 
distinguished from “good,”** “regular,”®> and “suf- 
ficient.”3* The word has also been distinguished 
from “truthful.”3* ; 


Valid reason.?® A sound, sufficient reason;*® a 
reason capable of being defended or supported.*® 


Other phrases: “Be valid,”42 “eood or valid,’’*? 


28 


firmation is made is in possession.” 
Morgan Leg. Max. [cit Coke Litt. 
295]. 


15. Matts v. Borba, 87 P. 159, 160, 
03 Cal. xvii (comparing “valhaca”’ 
o the English word ‘“‘dishonest’’). 

16. See also Invalid 33 C.J. p 805; 
Validate post; Validation post; 
Validity post. 

17. Morrison v. Farmers’ & Trad- 
ers’ State Bank, 225 P. 123, 125, 70 
Mont. 146. 

18. Standard D. [quot Edwards v. 
O’Neal, (Tex.) 28 S.W.(2d) 569, 572]. 

“Efficient? 19 C.J. p 1018. 

“Strong” 60 C.J. p 665. 

19. Standard D. [quot Edwards 
v. O’Neal, (Tex.) 28 S.W.(2d) 569, 572] 
(“as, a valid argument; a valid ob- 

jection’’). 

“Good” 28 C.J. p 713. 

“Sound” § 7. 

20. Anderson L. D. [quot Sager v. 
Summers, 68 N.W. 614, 49 Neb. 459, 
461]; Bouvier L. D. [quot Common- 
wealth v. Lowe Coal Co., 145 A. 916, 
919, 296 Pa. 359]; Standard D. [quot 
Edwards v. O’Neal, (Tex.) 28 S.W. 
(2a) 569, 572]. 

21. Century D. [quot U. S. v. Mc- 
Cutchen, 234 F. 702, 709; Thompson 
v. Town of Frostproof, 103 So. 118, 89 
Fla. 92]. 


22. Century D. [quot U. S. v. Mc- 
‘Cutchen, 234 F. 702, 709; Thompson 
v. Town of Frostproof, 103 So. 118, 89 
Fla. 92]. 


23. Emerson v. Knapp, 75 Mo.App. 
92, 97. See Anderson L. D. [quot 
Sager v. Summers, 68 N.W. 614, 49 
Neb. 459, 461]; Standard D. [quot 
Edwards v. O’Neal, (Tex.) 28 S.W. 
(2d) 569, 572]. 


[a] Objection that claim set up by 
bill in equity is not “valid,” “includes 
the charge that the claim is not of 
such a character that it can be sup- 
ported or defended either at law or in 
equity.” Herbert v. Herbert, 20 A. 
290, 47 N.J.Eq. 11, 14. 


24. Anderson lL. D. [quot Sager v. 
Summers, 68 N.W. 614, 49 Neb. 459, 
461]. 

25. Bouvier L. D. [quot Morrison 
v. Farmers’ & Traders’ State Bank, 
225 P. 128, 125, 70 Mont. 146]. 


26. Century D. [quot U. S. v. Mc- 
Cutchen, 234 F. 702, 709; Thompson 
v. Town of Frostproof, 103 So. 118, 
89 Fla. 92]; Standard D. [quor Ed- 
wards v. O’Neal, (Tex.) 28 S.W.(2d) 


569, 572]; Emerson v. Knapp, 75 Mo. 
App.) 92, 97. 
27. Century D. [quot U.S. v. Mc- 


Cutchen, 234 F. 702, 709; Thompson 
v. Town of Frostproof, 103 So. 118, 
89 Fla. 92]. 


28. Anderson L. D. [quot Sager v. 
Summers, 68 N.W. 614, 49 Neb. 459, 
461]. 


29. Sharpleigh v. Surdam, 21 F. 
Cas.No. 12,711, 1 Flipp. 472, 487. 

“An official sale, an order, judgment 
or decree may be regular. The whole 
practice in reference to its entry may 
be correct, but still invalid fot rea- 
sons going behind the regularity of 
its forms. But, when we say a judg- 
ment, decree, or sale is valid, it fully 
excludes the idea that it is void for 
any reason.” Sharpleigh v. Surdam, 
supra, 


30. Century D. [quot Thompson v. 
Town of Frostproof, 103 So. 118, 89 
Fla. 92]; Standard D. [quot Edwards 
ey aa ae (Tex.) 28 S.W.(2d) 569, 


Dennis v. Massachusetts Ben. 
Assoc. 24 N.E. 843, 120 N.Y. 496, 
505, 17 Am.S.R. 660, 9 L.R.A. 189 
(construing provision of insurance 
policy that member might be relieved 
from effect of forfeiture for nonpay- 
ment of assessment upon giving a 
“valid”? reason to the officers). See 
Good § 3 text and note 62. 


“Satisfactory” 56 C.J. p 129. 
“Sufficient” 60 C.J. p 992. 


32. Craig v. Ward, 1 Abb.Dec. (N. 
Y.) 454, 457, 3 Keyes 387, 2 Transer. 
A. 281, 3 Abb.Pr.N.S. 235 (in represen- 
tation that a mortgage was a “good 
and valid security’). 


“Legal” 36 C.J. p 976. 


83. Berringer v. Stevens, 225 S.W. 
14, 15, 145 Ark. 293 (construing a 
statute providing that a decree may 
not be vacated by the defendant until 
a “valid defense” to the action in 
which that decree was rendered is 
shown). ‘ 


“Meritorious defense” see Defense 
18 C.J. p 464 text and note 12. 


“Meritorious” 40 C.J. p 651. 


34. Du Flon v. Powers, 
BreNesS.cCNGY io oda oe 


[a] In averment that mortgage 
was “good” and “valid,” the latter 
referred to the title, whereas ‘‘good”’ 
had reference to the character and 
sufficiency of the security. Du Flon 
v. Pewsey 14 Abb, Pr.N.S. CNY.) 391, 
395. 


31. 


14 Abb. 


35. See supra note 29. 
“Regular” 53 C.J. p 1168. 


36. Judd v. McKeon, 38 Austr.C.L. 
R. 380, 389 (per Higgins, J., dis op, as 
used in a statute providing that an 
elector who fails to vote without a 
“valid and sufficient reason” is guilty 
of an offense, “probably ‘valid’ may 
fairly be taken as referring to the 
character of the reason, and ‘suffi- 
cient’ as referring to the strength 
of the reason under all the circum- 
stances. If an elector says that he 
did not go to vote because his wife 
was ill, the character of the reason 
would commend itself to most people; 
but, if the illness is merely an ordi- 
nary catarrh, the reason would hard- 
ly be called sufficient’’). 


37. Dis op Higgins, J., in Judd v. 
McKeon, 38 Austr.C.L.R. 380, 389 (as 
used in a statute providing that an 
elector who fails to vote without a 
“valid and sufficient reason” is guilty 
of an offense, “ ‘valid’ does not mean 
truthful; for a separate penalty is 
provided when the elector states a 
false reason’). 


38. “Reason” 52 C.J. p 1181. 


39. Echols v. Trice, 196 S.W. 801, 
802, 1380 Ark. 97. 


[a] “Walid and sufficient reason.” 
—As used in a statute providing that 
an elector who fails to vote without a 
“valid and sufficient reason” is guilty 
of an offense, the phrase means “some 
reason which is not excluded by law 
and is, in the circumstances, a rea- 
sonable excuse for not voting.” Judd 
v. McKeon, 38 Austr.C.L.R. 380, 386 
(per Isaacs, J.). 


40. Echols v. Trice, 196 S.W. 801, 
802,130 Ark. 97. 


fa] Under statute authorizing 
withdrawal of name from petition for 
road improvement district, upon pre- 
senting a “valid” reason therefor, 
this is ‘fa reason upon which he [pe- 
titioner] could support or justify his 
change of attitude. The word 
‘valid’ must necessarily possess an 
element of legal strength and force. 
Inconsistent positions have no legal 
strength and force, - The only 
character of reason capable of stand- 
ing the test in law is some good rea- 
son which will justify the change of 
attitude of the petitioner, such as 
fraud, deceit, misrepresentation, du- 
ress, ete.” Echols v. Trice, 196 S.W. 
801, 802, 1380 Ark. 97. 


41. Commonwealth v. Lowe Coal 
Co., 145 A. 916, 296 Pa. 359, 365. : 


42. See Good § 16 text and note 24. 


¥or later cases, developments and changes in the law see Annotations, same title and section number, 


/ 


“not valid,”4 “proceedings . . . 


charge,”*> “valid consideration,”4* “valid contract 
deed,”’*® “valid de- 
fense,”*® “valid distribution,”®® “valid gift,’ “val- 
id indorsement,”°? “valid judgment,”>* “valid land 
certificates,”°4 “valid liens,”®> “valid location,’®¢ 
“valid marriage,”°? “valid nomination,”°’ “valid oil 
and gas leases,”®® “valid sale,’ “a valid subsisting 
interest,’®! “valid testamentary provision,”®? “valid 
voting mark,”®> “valid will,”®4 and “whether valid 


therehorive toralydyh cys 


or not.’’&5 


VALIDATE.*® 


A derivative of “valid,’®? and 
means to make valid, to confirm.’ In another sense, 
the word means to test the validity of.°9 
in a statute relative to assessments, the word has a 
peculiar and forcible meaning, namely, to fix irrevo- 
eably upon the land a lien for the amount of the as- 


VALID—VALIDITY 


valid,”#4 “valid 


taxpayer.*? 


VALIDATION.”! 
“validation” means the irrevocable binding of the 


VALIDITY." 
technical, as well as popular, acceptation.74 
legal and technical signification, “validity” means 
legal strength or force;7*> legal sufficiency ;7° 
quality of a thing which renders it supportable in 
law or equity;"’ effectiveness in point of law.78 
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In reference to a bond issue, 


The word has a well understood 
In its 


that 


Distinctions. In its popular use, and in its legal 


of 79 
As used ity. 


sessment, or assessments, theretofore levied.7° 


43. See Not 46 C.J. p 499 text and 
note 43. 

44. State v. Harville, 180 So. 348, 
349, 171 La. 256. 

45. Bank of Chelsea v. School Dist. 
No. 1, Rogers County, 162 P. 809, 810, 
62 Okl. 185. 

46. Kohn v. Burke, 144 A. 75, 76, 294 
Pars 2: 

47. Marshall v. James, 147 N.E. 
740, 742, 252 Mass. 306; Adams v. 
Dick, 115 N.E. 227, 230, 226 Mass. 46. 


48. Easton v. Pickersgill, 55 N.Y. 
310, 318. 

49. Kammann v. Barton, 128 N.W. 
329, 330, 26 S.D. 371. 


50. Matthews’ Appeal, 
72 Conn. 555, 558. 

[a] ‘Settlement’ synonymous.— 
As used in a statute, relative to the 
administration of estates, the term 
means the same thing as “settlement,” 
as used in an earlier statute; ‘they 
both describe the effect or result of 
one and the same act in the settlement 
of estates, namely, that which ascer- 
tains and determines the individual 
shares of the distributees in and to 
property.” Matthews’ Ap- 
45 A. 170, 72 Conn. 555, 558. 
“Settlement” 57 C.J. p 531. 

51. Spooner’s Adm’r v. Hilbish’s 
Hxr; 23,910, (515.92 Via. 333, 341 [quot 
Ingersoll v. Pond, 60 S.E. 738, 108 Va. 
179, 184). ‘ 

52. Merchants’ Nat. Bank of Los 
Angeles v. Continental Nat. Bank of 
Los Angeles, 277 P. 354, 364, 98 Cal. 
App. 523 [quot in part Anderson L. D., 
Bouvier L. D.]. : 

53. Middlesex Bank v. Butman, 29 
Me. 19, 28; Sawyer v. Hico First Nat. 
Bank, 93 S.W. 151, 41 Tex.Civ.App. 486, 
497. ‘ 

[a] “Valid and subsisting judg- 
ment.”—Kelsey v. Lietz, (T’ex.) 38 S. 
W.(2d) 108, 109; West v. Dugger, 
(Tex.) 278 S.W. 239, 240; Kimmell vy. 
Edwards, (Tex.) 194 S.W. 168, 169. 


[b] “Valid, subsisting judgment.” 
—As used in a statute relative to the 
issuance of a writ of garnishment, the 
phrase does not include a dormant 
judgment. Patton v. Crisp & White, 
(Tex.) 11 S.W.(2d) 826, 828. 


54. Adams v. Houston, ete., R. Co., 
7 SW. 729, 741, 70 Tex. 252. 


55. Kloak Bros. & Co. v. Joseph, 
150 S.W. 651, 150 Ky. 508. 


56. Tibbitts v. Ah Tong, 2 P.-759, 4 
Mont. 536, 542. 

[a] “ ‘valid’ mineral oil location.” 
—U. S. v. McCutchen, 234 F. 702, 709 
[quot McLemore vy. Express Oil Co., 
112 PRP. 59, 158 Cal. 559; 561=563, 139 


45 A. 170, 


Am.S.R. 147]. 

“Lhocation” 38 C.J. p 133; Mines and 
Minerals § 42. 

57. Allen v. State, 87 S.E. 681, 682, 
17 Ga.App. 431. 


58. Hobbs v. Morey, [1904] 1 K.B. 
74, 77, 78. 
59. Edwards v. O'Neal, (Tex.) 28 


S.W.(2d) 569, 572 (the words “have 
a definite legal meaning”’’). 

60. Sharpleigh v. Surdam, 
Cas.No. 12,711, 1 Flipp. 472. 

61. Mannion y. Marsh, 165 P. 1099, 
1100, 1101, 19 Ariz. 108. 

62. See Testamentary 62 C.J. p 
827 note 88 [a]. 

63. See Straight 60 C.J. p 130 note 
Wiofad 31). , 

64. In re Baum’s Bstate, 103 A. 
614, 615, 260 Pa. 38 (one entitled to 
probate). 

65. Home Ins. Co. vy. 
P. 907, 74 Colo. 62, 63. 

66. See also Invalidate 33 C.J. p 
805; Valid ante; Validation post; 
Validity post. 

67. Thompson y. Town of Frost- 
proof, 103 So. 118, 89 Fla. 92. 

68. Century D. [quot Thompson v. 
Town of Frostproof, 103 So. 118, 89 
Fla. 92]. See also Constitutional Law 
§§ 785-802; Statutes § 370. 

“Confirm” 12 C.J. p 423. 

69. Century D. [quot Thompson v. 
Town of Frostproof, 103 So. 118, 89 
Fla. 92]. 

70. Seale vy. Balsdon, 197 P. 971, 
973, 51 Cal.App. 677. 
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Gaines, 218 


71. See also Valid ante; Validate 
ante; Validity post. 
72. Smith v. Dublin, 39 S.E. 327, 


113 Ga. 833, 841 [quot Seale v. Bals- 
don, 197 P. 971, 973, 51 Cal.App. 677]. 


73. See Valid ante; Validate ante; 
Validation ante. 


“Inconsistency” distinguished see 
31 C.J. p 405 note 79 [a]. 


74 Sharpleigh v. Surdam, 21 F. 
Cas. No. 12,711, 1 Flipp. 472. 


75. Webster D. [quot Sharpleigh 
v. Surdam, 21 F. Cas. No. 12,711, 1 
Flipp. 472]. 


76. Webster D. [quot Boehringer 
v. Yuma County, 140 P. 507, 508, 15 
Ariz. 546]. 

77. Webster D. [quot Sharpleigh 
Ver murndam 21h Cas. No. 12 iieet 
Flipp. 472 (‘that this legal significa- 
tion had become so well known as to 
find its place in our ordinary diction- 
aries is not unworthy of considera- 
tion, when we are ascertaining in 
what sense the law-maker used it 


application, “validity” imports substantial recti- 
tude as distinguished from merely formal regular- 
Similarly, the word has been defined as free- 
dom from vices of substance.®® 


Phrases: “Any matter of fact touching the va- 
lidity of such writing,”’’! “necessary writing,” ’? 


[“‘validity”]); Boehringer v. Yuma 
County, 140 P. 507, 508, 15 Ariz. 546]. 


_78. Cyclopedic L. D. [quot Boeh- 
ringer v. Yuma County, 140 P. 507, 
508,15 Ariz. 546]. 


79. Sharpleigh vy. Surdam, 21 F. 
Cas. Now 12,711, .1- Flipp) 4728 See 
Bouvier L. D. [quot Boehringer v. Yu- 
ma County, 140 P. 507, 508, 15 Ariz. 
546]; Home Ins. Co. of New York v. 
Gaines, 218 P. 907, 908, 74 Colo. 62. 

[a] “Regularity” distinguishea.— 
“When a lawyer says he concedes the 
regularity of a sale, but objects to 
its validity, it is known the conditions 
are questioned upon which the power 
to make it depended. Elementary 
books, in treating of questions of both 
business and official agency, employ 
it as a compendious word, as always 
including every incident of complete 
legality. Regularity, on the other 
hand, never does so.” Sharpleigh v. 
Surdam, 21 F.Cas. No. 12,711, 1 Flipp. 
472 (construing a statute, “it seems 
an unauthorized reading to declare 
that the statute in using the words 
‘regularity’ and ‘validity’ . long 
used to signify wholly different ideas, 
meant no more than if the word ‘reg- 
ularity’ alone was used”). 


[b] “In the general nomenclature 
of the law no word is so frequently 
used [for the purpose].” Sharp- 
leigh vy. Surdam, 21 F.Cas. No. A UBY eka ip 
1 Flipp. 472. See Boehringer v. Yuma 
County, 140 P. 507, 508, 15 Ariz. 546 
(“in its technical, as well as popular 
acceptation, the word ‘validity,’ in the 
general nomenclature of the law, is 
perhaps more frequently used than 
any other word to signify legal suffi- 
clency in contradistinection from mere 
irregularity’). 


_80. Cyclopedic L. D. [quot Boeh- 
ringer v. Yuma County, 140 P. 507, 508, 
15 Ariz. 546]. 


81. In re Baum’s Estate, 103 A. 614, 
260 Pa. 33, 37. 


82. Jones v. Walker, 13 F.Cas. No. 
7,507, 2 Paine 688, 696. 


[a] Applied to treaties, “validity” 
admits of two descriptions, ‘“neces- 
sary” and “voluntary”: “By ‘neces- 
sary validity,’ I mean that which re- 
sults from the treaty’s having been 
made by persons authorized by, and 
for purposes consistent with the con- 
stitution. By ‘voluntary validi- 
ty,’ I mean that validity which a trea- 
ty, become voidable by reason of vio- 
lations, afterwards continues to re- 
tain by the silent volition and ac- 
quiescence of the nation. I call it 
‘voluntary,’ because it entirely de- 
pends on the will of the nation, either 
to let it continue to operate, or to an- 
nul and extinguish it. . . On com- 
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“obtain validity,”’? “the validity of a statute,”®* 
“the validity of the will,”®> “validity of an author- 
iy 8 -Svalidity cof actaxs.. 9 Ors Statler a se 
and “voluntary validity.’5* 


VALLEY. Commonly accepted definitions of the 
word are the space inclosed between the ranges of 
mountains and the area of lowlands or depressions 
of considerahle size, with bottoms of gentle slope 
as compared to the sides;*® in common understand- 
ing, lowlands, in contradistinction to mountain slopes 
and mountain ridges.®° 


VALOREM CONTRACTUS NON EST AFFEC- 
TUS; SED PERTINENT AD TEMPUS ET MOD- 
UM ACTIONES PRA:SCRIPTIO ET EXECUTIO.** 


VALIDITY—VALUABLE 


“value received.”?® 
valuable consideration,”®°® 
tiom/ 2eesConsideratlom una se ac 
law,’ 98 “for a valuable consideration,’”®® “for val- 
uable consideration,’’! ‘valuable and adequate con- 
sideration,”” “valuable consideration or inducement 
not specified in the policy,”* “without valuable con- 
sideration.”* 

Valuable security. One on which money is pay- 
able irrespective of any contingency. As used in 
a statute relative to embezzlement, the phrase does 
not include a policy of insurance.’ 


Other phrases: “Any valuable or beneficial 
thing,”® “chiefly valuable for stone,”® “chiefly val- 


Phrases: “Any money or other 
“a, valuable considera- 


‘deemed valuable in. 


VALUABLE.®? 
of being valued or estimated.®? 


Valuable consideration®* has been compared with 


paring the principles which govern 
and decide the necessary validity of 
a treaty, with those on which its vol- 
untary validity depends, we cannot 
but perceive that the former are of 
a judicial, and that the latter are of a 
political nature. That diversity nat- 
urally leads to an opinion that the 
former are-referable to the judiciary, 
and the latter to those departments 
which are charged with the political 
interests of the state.” Per Jay, J., 
in Jones v. Walker, 13 F.Cas. No. 7,- 
507, 2 Paine 688, 696. 

&3. See Obtain 46 C.J. p 891. 

84. Baltimore, etc., R. Co. v. Hop- 
kins, 130) U.S. 2110,-226; 9 S:Ct. 508; 32 
L.Ed. 908 [quot Boehringer v. Yuma 
County, 140 P. 507, 508, 15 Ariz. 546]. 


85. In re Baum’s WHstate, 103 A. 
614, 260 Pa. 33, ‘ 


86. Schaff v. J. C. Famechon Co., 
ra a 189, 190, 258 U.S. 76, 66 L.Ed. 
72. 


87. Boehringer v. Yuma County, 
140 P. 507, 508, 15 Ariz. 546. 


88. “Necessary validity” 
guished see supra note 82 [a]. 


gs9. Whaley v. Northern Pac. Ry. 
Co., 167 F. 664, 669. 


90. Whaley v. Northern Pac. R. Co, 
167 F. 664, 669. 


91. A maxim meaning “The pre- 
scription and execution of a contract 
do not affect the validity of the con- 
tract, but only the time and manner 
of bringing an action.’”’ Morgan Leg. 
Max. [cit Branch Leg. Max. 148]. 


distin- 


92. See also Valuation post; Value 
post; Valueless post. 
93. McCrimmon vy. Murray, ai 9 24, 


73, 75, 48 Mont. 457. 


“Satisfactory” distinguished see 56 
G.J. p 129 text and note 34. 

94. Valuable consideration: 
Generally see Contracts §§ 144-244. 
“Consideration” 12 C.J. p 524. 
Purchaser in good faith see Bona Fide 

Purchaser 8 C.J. p 1147 text and 

note 98; Good § 9 text and note 35; 

Innocent 92) Cre Dio up MOtesi gD [b] 


and [c}. See also Bills and Notes §§ 
698-704; Bonds § 105; Fraudulent 
Conveyances § 528; Mortgages §§ 


487-490; Sales §§ é36— 642; Vendor 

and Purchaser §§ 905- 1068. 

95. St. Lawrence County Nat. 
Bank of Canton v. Watkins, 138 N.Y.S. 
116, 117, 153 App.Div. 551 (“if there 
be any ‘distinction between the two 
expressions, ‘valuable consideration’ 
has a broader and more definite and 
comprehensive meaning than does 


[§ 1] A. As Adjective. 


Capable 


‘value received’ ’’). 


“For value received” equivalent see 
Pleading § 22 note 83 [a]. 


96. Bush? v0 tlead, 97 Py bi2; 615, 
Aa Calne (lie 
97. Saunders v. Citizens’ First Nat. 


Bank of Albany, 142 S.E. 127, 131, 165 
Ga. 558 [quot Bradley v. DeLoach, 
(Ga.) 167 S.E. 301, 303]; Dicks v. An- 
drews, 59 S.E. 782, 783, 129 Ga._756; 
Weatherby v. Pittman, 101 S.E. 131,24 
Ga.App. 452; Unger v. Mayer, 147 A. 
509, 510, 105. N.J.Eq. 253, 255; Hmpire 
State Trust Co. v. Trustees of Wil- 
liam F. Fisher & Co., 60 A. 940, 67 N. 
J.Eq. 602, 604, 3 Ann.Cas. 393. 

98. Ramsey v. Abilene Building & 
Loan Ass’n, (Tex.Civ.App.) 57 S.W. 
(2d) 877, 880. 

99. Saunders v. Citizens’ First Nat. 
Pank of Albany, 142 S.E. 127, 131, 165 
Ga. 558. See Pleading § 22. See also 
Good § 9 text and note 387. 

1. Baker v. Inland Revenue Com- 
missioners, [1923] 1 K.B. 323, 332. 

“Bona fide purchaser” 8 C.J. p 1146; 
Sales §§ 612-666; Vendor and Pur- 
chaser §§ 905-1068. 

Holder in due course see Bills and 
Notes §§ 682-735. 

2. In re Felton’s Estate, 169 P. 392, 
394, 176 Cal. 663. 

Ss. Parrot v. G. H. Mansfield & Co., 
165 N.E. 25, 26, 266 Mass. 121, 125, 126. 

4. Roush v. Vanceburg, S. L., T. & 
M. Turnpike Co., 85 S.W. 735, .736, 120 
Eyal 6.5. 

5. See Security § 4 text and note 9. 
See also False Pretenses § 35 


6. Reg. v. Tatlock, « oe B. BS alone 
163 (per Cockburn, C. 


“Or valuable a ee see Money § 
18 text and note 96 


“Valuable securities” see Securities 
§ 4 text and note 21 


7 Reg. v. Tatlock, 2 Q. B. De oe 
163° (per ‘Cockburn, ‘Ci di, “any, mnrore 
than a contract of sale or any other 
contract’). 

8. Seott v. State, 1417 N.E. 19, 22, 
107 Ohio St. 475. 

9. Northern Pac. R. Co. v. Soder- 
berg, 23 S.Ct. 365, 368, 188 U.S. 526, 47 
Tilda Sib. see also Stone 60 C.J. p 
114 text and note 1. 

10. Northern Pac. R. Co. v. Soder- 
berg, 23 S.Ct. 365, 368, 188 U.S. 526, 47 
L.Ed. 575. See also ‘Timber § 2 text 
and note 12. 

11. See Flections § 442 note 92 [a]. 


12. See Other § 4 text and note 69. 


uable for timber,”!° “other thing of value,’’!! “oth- 
er valuable deposits, 
uable improvement,”1# 
“Valuable papers,”?® 
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“valuable article,”13 “val- 
valuable mineral deposits,’’?® 
“valuable personal ‘proper- 


“c 


13. 
97. 


14. See Improvement § 5 text and 
note 90. 


“Waluable improvements” see Spe- 
cific Performance § 218 note 50 [a]. 


15. Northern Pac. R. Co. v. Soder- 
berg, 23 S.Ct. 365, 368, 188 U.S. 526; 
47 L.Ed. 575. 


16. See cases infra this note. 


[a] In statute relative to holcgraph- 
ic will (1) found among the “‘val- 
uable papers” of a deceased person, 
these ‘“‘consist of such as are regard- 
ed by the testator as worthy of pres- 
ervation, and, therefore, in his esti- 
mation, of some value. It is not con- 
fined to deeds for lands or slaves, ob- 
ligations of money, or certificates of 
stock, Any others which are kept 
and considered worthy of being taken 
care of by the particular person, must 
be regarded as embraced in that de- 
Scription.”” Marr v. Marr, 2 Head 
(Tenn.) 303, 306 [quot In re West- 
feldt’s Will, 125 S.E. 531, 534, 188 N. 
C. 702; Winstead v. Bowman, 68 N.C. 
170, 176; Brogan v. Barnard, 90 S.W. 
858, 859, 115 Tenn. 260, 112 Am.S.R. 
822, 5 Ann.Cas. 684; Hooper v. Mc- 
Quary, 5 Coldw. (Tenn.) 129, 135]. 
See Reagan v. Stanley, 11 Lea (Tenn.) 
316, (822) (2) “S"“ValuableY Spapers. 
within the meaning of the statute, are 
such papers as are kept and consid- 
ered worthy of being taken care of 
by the particular person, having re- 
gard to his condition, business, and 
habits of preserving papers. They do 
not necessarily mean the most valu- 
able papers of the decedent even, and 
are not confined to papers having a 
money value, or to deeds for land, ob- 
ligations for the payment of money, 
or certificates of stock.” Pritchard 
Wills § 237 [quot In re Jenkin’s Will, 
72 S.B. 1072, 1075, 157 N-C. 429, 387 
L.R.A.N.S. 842 (quot Dulin v. Dulin, 
148 Be Lib, 178; LOTION. C2215) 5 Boe 

gan Barnard, supra]. See In re 
Westfeldt’s Will, supra [quot head- 
note Winstead v. Bowman, supra] 
(“valuable papers consist of such as 
are regarded by a decedent as worthy 
of preservation, and therefore in his 
estimation of some value; depending 
much upon the condition and busi- 
ness and habits of the decedent in 
respect to keeping his valuable pa- 
pers’). 

{[b] “‘Found among his valuable 
papers’ implies that it [holographic 
will] must have been placed there 
by the writer, or with his knowledge 
and assent, not surreptitiously by 
some other person.” Marr v. Marr, 2 


See Article § 1 text and note 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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: 


ty,”*7 “valuable right,”18 and “valuable thing,’”’19 

[§ 2] B. As Noun. A thing of value, especially 
a small thing; used mostly in the plural.2° A. no- 
tice, relative to “jewelry or valuables,” limiting an 
innkeeper’s liability, does not include a fur coat with- 


in the meaning of “valuables.”21 


“valuables” must be put in the safe does not extend 
to money*? or to mineral specimens.?3 


VALUATION.** The setting or estimating of the 


value of anything;?° appraisal ;2¢ 


in another sense, the price set upon anything—the 
estimated or rated worth of anything;?8 value.2® 


VALUABLE—VALUATION 


ue.’?33 
“award.”34 


A notice that, 


appraisement ;27 


In a special sense, “valuation” may be synonymous 


Head (Tenn.) 303, 307 [quot Hooper 


een fe 5 Coldw. (Tenn.) 129, 
{[c] “The veluable papers.’’—Little 


v. Lockman, 49 N.C. 494, 496, 497 [crit 
Winstead vy. Bowman, 68 N.C. 170, 
173). 
“Among the valuable papers” see 
Among 2 C.J. p 1328 text and note 21. 
Election tickets see Malicious Mis- 
chief § 7 note 83 [t]. 


17. Gold Trading Stamp Co. v. 
Commonwealth, 5 S.W.(2d) 910, 911, 
224 Ky. 136 (includes cash). 

18. Rosales v. State, 3 S.W. 344, 
345, 22 Tex.App. 673 (construing stat- 
ute relative to swindling, ‘fone which 
could be enforced at law’’). See False 
Pretenses § 35. 

19. See cases infra this note. See 
also, Burglary §§ 46, 74 note 84 [a]. 

[a] “Property” synonymous in 
statutory provisions relative to gam- 
bling. Rankin v. Mills Novelty Co., 
32. 'S.W.(2d)) 162, 162,  182:-Ark. 561 
[quot Howell v. State, 40 S.W.(2d) 
ae 783, 184 Ark. 109]. “Property”’ 
$§ 1-4. 

[b] “Thing of value” equivalent. 
—‘‘There can be little difference be- 
tween ‘valuable thing’ and ‘thing of 
value.’”’ State v. Tower, 251 P. 401, 
TCs MAN LOO, UTS)" bo, ALA. Ree 16 OE 
“Thing of value’ see Thing § 1 text 
and note 1. 


[c] “A valuable thing.”—Scott v. 
State; 1410N. EF), 195.22,,107 Ohio St. 
475. See Burglary § 74 text and note 
80. 

[d] “Or any other valuable thing 


or effects whatsoever.”—State v. Tow- 
6 cole Pe 401, 122) eKan, 165, 173. 52 
A.L.R. 1160. “Other valuable thing” 
see Burglary § 74 note 81 [a]; False 
Pretenses § 35. 

“Or other valuable thing” see Bur- 
glary § 74 note 80. 

“Valuable things” see Burglary § 
46 note 70 [d]. 

20. Webster New Int. D. 

21. Cryan v. Hotel Rembrandt, 
lim,, 133. LT: Rep. N.S: 395, 397. 

22. See Innkeepers § 47 text and 
note 58. ° 

23. See Innkeepers § 47 text and 
note 59. 

24. See Valuable ante; Value post; 
Valueless post. 

Valuation: 
Advancement see Descent and Dis- 

tribution §§ 245-251. 
Animals §§ 277, 426-481; Railroads §§ 

1594, 1595. 
Appraisal laws 

Law § 746. 
Attachment §§ 453-459. 
Bankruptcy § 354. 
By taxpayer see Taxation § 766. 


[66 C. J.—27] 


see Constitutional 


Dower §§ 107, 361-368. 
Eminent Domain §§ 391-441. 
Evidence §§ 121, 125, 136, 143. 
Executions §§ 265-279. 


Executors and Administrators §§ 373- 
385, 829-846, 1527, 1543. 


Exemptions §§ 259-270. 
Fire Insurance §§ 452, 538-578. 


Firm assetS upon dissolution see 
Partnership §§ 855-857. 


Guardian and Ward §§ 214, 316. 

Homesteads §§ 78, 427-437. 

vets see Customs Duties §§ 113- 
ak 


Infants § 121. 

Judicial Sales §§ 19-24. 

Marine Insurance §§ 357-369. 
Mortgages §§ 1804-1811. 

Municipal Corporations §§ 4399-4405. 
Partition §§ 24, 565, 633-655, 667-670. 
Public Lands §§ 196, 278, 614. 


Rental see Landlord and Tenant §§ 
1183-1196. . 


Replevin §§ 153, 269. 
Salvage § 226. 


School property see 
School Districts § 126. 


Sheriffs and Constables § 378. 
Taxation §§ 789-804, 833-835. 
Vendor and Purchaser § 228. 
Waterworks for municipality see Wa- 

ters [40 Cyc 772]. 

“Overvaluation” 46 C.J. p 1163. 

25. Newburyport vy. County Com- 
missioners, 12 Metc. (Mass.) 211, 213. 

“Estimate” 21 C.J. p 1049. 

26. See Appraisal 4 C.J. p 1408 text 
and notes 91, 92. 


27. Webster D. [quot Citizens’ 
Bank v. Terrell, 14 S.W. 10038, 78 Tex. 
450, 459]; Newburyport v. County 
am a alo 12 Mete. (Mass.) 211, 


Schools and 


“Appraisement” 4 C.J. p 1408. 


28. State v. Central Pac. R. Co., 7 
Ney. 99, 104. 


[a] “In its passive signification 
oe the estimated value or worth 
placed upon the thing.” State v. Cen- 


tral] Pac. R. Co., 7, Nev. 99, 104. 

29. Sergeant vy. Dwyer, 46 N.W. 
444, 44 Minn. 309, 311; State v. Cen- 
tral Pac. R. Co., 7 Nev. 99, 104. 


[a] “Value” distinguished.—(1) 
“Neither the value of property 
(whether ‘actual cash’ or ‘just and 


true’) nor yet its valuation is a de- 
termined factor, like the length of a 
yardstick or the weight of a minted 
coin, and . though property can 
have but one value at one and the 
same time, determinable as it is by 
varied conditions of time and place 
and the state of the money market, 


Relative to taxation.*® 
the market, taking the word alone, is not identical 
’ as used in a taxation statute; 
each has acquired separate and acknowledged con- 
notations.*® As ordinarily used in taxing laws, the 
word “valuation” implies assessment.37 
a certain constitutional provision, “valuation” means 
the basis of valuation fixed by the legislature under 


with “valuation,’ 


[66 C.J.] 417 


with “invoice”*® and with “enumeration”®! or “state- 
ment,”*? as distinguished from “estimate of val- 
“Valuation” has been distinguished from 


“Valuation,” as used in 


As used in 


and which neither the assessors nor 
the lawmakers can fix or change by 
mere declarations, there m»y be, and 
frequently are, as many estimates, or 
valuations, of that vatue as there are 
individuals who are .called upon to 
express their opinions upon the sub- 
ject.” Soniat v. Board of State Af- 
fairs, 83 So. 760. 763, 146 La. 450. (2) 
“The word ‘value’ is not used [in 
partnership agreement rel>tive to 
right to purchase interest of deceased 
partner], but ‘valuation,’—an estima- 
tion, to be made unon the basis of the 
books,—which indicates that an es- 
timated value as between the part- 
ners, Shown upon the books. is to 
govern.” Lowenstein v. Schiffer, 56 
N.Y.S. 674, 38 App.Div. 178, 187. 


[b] “Market value” distinguished, 
in contract of partnership relative to 
right to purchase interest of deceased 
partner. Lowenstein v. Schiffer, 56 
Nye. 4. 604en- 3S. ADDI Ven MT Sam sae 
“Market value” see Market §§ 14-19. 


“Value” post. 


30. Newburynort v. County Com- 
missioners, 12 Metc. (Mass.) 211, 222. 


“Invoice” 33 C.J. p ‘811. 


3l. “Enumeration” 20 C.J. p 1297. 

32. “Statement” 58 C.J. p 1324. 

23. Moors v. Boston Street Com’rs, 
134 Mass. 431 (construing st-tute 


providing that tax assessors shall re- 
ceive as the true valuation of the 
property of each individual the list 
brought in by him). 


“Estimate of value’ see Estimate § 
2 note 38 [b]; Value post. 


“True valuation” as equivalent to 
“true list” see infra note 49, 


34. See Arbitration and Award § 4. 


35. “Rate” as public valuction of 
every man's estate see Rate § 6. 


36. Dis. op. in Eldridge y. City of 
pte So Bae 179 P. 109, 118, 106 Wash. 


37. Dis. op. in Eldridge v. City of 
Bellingham, supra. See Johnson v. 
Board of Park Com’rs of Ft. Wayne, 
174 N.E. 91, 94, 202 Ind. 282 (‘the val- 
uation of property for taxation con- 
stitutes the assessment of the prop- 
erty. . The valuation of itself’ 
does not lay the charge, that is, levy 
the tax, upon either the person or the 
property, but is a necessary step pre- 
liminary thereto”). See also Assess- 
ment § 2, 


“A naked valuation is an anomaly 
in tax law.” Dis op in Eldridge v. 
City of Bellingham, 179 P. 109, 113, 
106 Wash. 96. 


[a]. “Assessment” distinguished.— 
Eldridge vy. City of Bellingham, 179 
P. 109, 112, 106 Wash. 86. See As- 
sessment § 2 notes [b]-[f]. 

“Assessed valuation” distinguished 
see infra note 50. 
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the constitution;?® as used in a certain act, “valua- 
tion” is the estimate in dollars and cents which the 
assessors are required to make of the “actual cash 
value” or “just and true” value of all taxable prop- 
erty within their respective jurisdictions.®® 


Phrases: “Assessed valuation,”*° “at valuation,”*+ 
“fair cash valuation,’*? “fair valuation,’#? “just 
valuation,”*4 “last adjusted valuation,”+> “owner’s 
valuation,’*® “the valuation list in force,”’4* “total 
valuation,’*’ “true valuation,”*® and “valuation of 


taxable property.’>° 


38. Beadle v. Sanders, 177 N-W. 
789, 790, 104 Neb. 427. 

o3. Soniat v. Board of State Af- 
fairs, 83 So. 760, 7638, 146 La. 450. 

“Actual cash value” see Actual 1 C. 
J. p 1182 text and note 238. 

“Just and true value’ see Just § 4 
note 86 [b]. 

45. See Assessed 5:C.J. p 814 text 
and note 92, 


“Assessed valuation of taxable 
property” see infra note 50. 
41. Sergeant v. Dwyer, 46 N.W. 


444, 445, 44 Minn. 309. 
42. See Fair § 2 text and note 18. 
43. See Fair § 2 text and note 36. 
44. See Just § 4 text and note 85. 


45. See Last 36 C.J. p 954 text and 
note. 51. 
Ser See Property § 52 text and note 
47. Metropolitan Water Board v. 


Phillips, [1913] A.C. 86, 92, 97: 
48. City of Waco v. Texas Life 
Ins. Co., (Tex.) 248 S.W. 315, 319. 
“Total taxable valuation” see Total 
§ 1 text and note 73. 


49. Newburyport v. County Com- 
missioners, 12 Mete. (Mass.) 211, 222 
(as used in statute relative to the re- 
ceiving by assessors as ‘true valua- 
tion” of the property of each indivi- 
dual the list brought in by him, the 
expression means “a true list of the 
taxable property; not a true esti- 
mate of its worth’). 


50. Eldridge v. City of Bellingham, 
179 P. 109, 112, 106 Wash. 96 (as used 
in city charter, distinguished from 
“assessed valuation of taxable prop- 
erty’’). 


51. See Valuable ante; Valuation 
ante. 
Evidence: 


In general see Evidence §§ 117-156. 
Conclusiveness see Evidence § 1794. 


Judicial notice see Evidence §§ 1993- 

1997. 

Market quotations see Evidence §& 
1135. : 
Opinion see Evidence §§ 679-691 (or- 
dinary witness), §§ 785-789 (ex- 

pert). 
Similar transactions see Evidence § 

855. 

52. Joint Highway Dist. No. 9 v. 
Ocean Shore R. Co., (Cal.App.) 18 P. 
(2d) 413, 417. See 2 Bishop Cr.Pract. 
§ 751 [quot Martinez v. State, 16 Tex. 
App. 122, 128] (“the word ‘value’ is, 
like most others, even in legal lan- 
guage, slightly variable in meaning”’); 
Bunnell y. Baker, 285 P. 877, 879, 104 
Cal.App. 313 (‘‘‘va’ue’ has various 
shades of meaning’’). 


53. Stephens v. State, 55 So. 940, 
942, 1 Ala.App. 159. 

[a] Value of property.—(1) “In 
economic consideration, the word 


‘value’ when used with reference to 


VALUATION—VALUE 
VALUE. 
senses.°? 


“value.7>3 


[§ 1] A. As Noun.*? 
recognized that “value” may be used in different 
That the true meaning of a word is to 
be determined by its context is peculiarly true of 
The primary meaning of 
worth.®4 In general, “value” has two different mean- 
ings;°5 it sometimes expresses the utility of an ob- 
ject,°>* and sometimes the power of purchasing other 
goods with it;5? the one may be called “value in 
use,”°8 the other “value in exchange.”°? 


It has long been 


“value” is 


In the 


first sense, “value” has been defined as the utility 


property, has a variety of significa- 
tions, according to the connection in 
which the word is employed.” Wil- 
liam H. Low Estate Co. v. Lederer 
Realty Corporation, 86 A. 881, 883, 35 
RL. 352, Ann.Cas.1916A 341. “Value’’ 
of property generally see infra text 
and notes 61 et seq. (2) “It may 
mean the cost of the production or the 
reproduction of the property in ques- 
tion, sometimes called its ‘sound val- 
ue.’’”’ William H. Low Estate Co. v. 
Lederer Realty Corporation, supra. 
“Sound” with reference to ‘‘value” as 
meaning fair see Sound § 8 (38) “it 
may mean the purchasing power of 
the property, or the amount of money 
which the property would command 
in exchange, if it was sold, termed 
its ‘market value,’’ which in the case 
of any particular property may be 
much less or much greater than ei- 
ther the cost of its production or its 
value measured by its utility to a 
present or some other owner.’ Wil- 
liam H. Low Hstate Co. v. Lederer 
Realty Corporation, supra. “Market 
value” see Market §§ 14-19. (4) “Or 
the word may mean the subjective 
value of the property, having in view 
its profitableness for some particular 
purpose, sometimes termed its ‘value 
in use.’”’ William H. Low Estate Co. 
vy. Lederer Realty Corporation, supra. 
“Value in use” generally see infra 
text and note 58. ‘Value’ of prop- 
erty as its use see infra note 56[a]. 


54. Chicago, etc., R. Co. v. Parsons, 
32 P. 1083, 51 Kan. 408, 413; Kountz 
vy. Kirkpatrick & Lyons, 72 Pa. 376, 
386, 18. Am.R. 687%. See State v. Cen- 
tral Pac. R. Co., 7 Nev. 99, 104 (“value 
is generally but an estimate of the 
worth of a thing”’’). 


[a] “This worth is made up of 
the useful or estimable qualities of 
the thing.” Kountz v. Kirkpatrick, 


72 Pa. 376, 386, 13 Am.R. 687. 

{b] “Cost”  distinguished.—“‘The 
‘value’ of goods is not what they cost 
their owner; it is what they are worth 
to him or to others.” Agency of 
Canadian Car & Foundry Co. v. Penn- 
sylvania Iron Works Co., 256 F. 339, 
347. Relative to franchise see infra 
note 56 [b]. “Value” and “cost” 
equivalent see infra text and note 92. 


“worth” [40 Cyc 2864]. 
55. See infra text and notes 56—59. 


56. Bouvier L. D. [quot State v. 
Yates, 10 Ohio Dec. (Reprint) 182, 184, 
19 Cine.L.Bul. 150]. 


[a] “Walue of property (1) con- 
sists in its use, and he who owns the 
use forever, though it be on condition 
subsequent, is the true owner of the 
property for the time being. This 
holds equally true of a city lot or of 
all the land in the world.’”’ Wells v. 
Savannah, 13 S.E. 442, 87 Ga. 397, 399 
{quot Wells v. Savannah, 21 S.Ct. 697, 
181 “U.S. ‘581, 644,° 45 L.BWd. 986); 
“Owner” see Property §§ 48-52. Right 
of user as essential quality or at- 
tribute of absolute property see Prop- 
erty § 3. (2) “The value of prop- 


erty results from the use to which it 
is put, and varies with the profitable- 
ness of that use, present and prospec- 
tive, actual and anticipated.” Wells, 
etc., Express v. Crawford County, 40 
mea 710, 68 Ark. 576, 588, 37 L.R.A. 
371. + 

[b] “Franchises clearly have a 
value if the word ‘value’ is used to 
signify the advantage derived from 
their possession; or, in other words, 
their utility. The value of a fran- 
chise, using the word ‘value’ in this 
sense, would not be measured by the 
cost or difficulty of obtaining the 
franchise, or by its exclusive char- 
acter, but by the benefit derived from 
its possession.” Morawetz Corpora- 
tions § 929 [quot Henderson Bridge 
Co. v.-Com., 31 S.W. 486, 99 Ky. 623, 
645, 17 Ky.L. 389, 29 L.R.A. 73]. 

[c] “Use as food for horses and 
mules constitutes value.” Miller v. 
State, 77 Ala. 41, 43. 

“Utility” ante. 

57. Bouvier L. D. [quot Little 
Rock Junction R. Co. v. Woodruff, 5 
S.W. 792, 49 Ark. 381, 389, 4 Am.S.R. 
51; San Diego Land, etec., Co. v. Neale, 
20 P. 372, 78 Cal. 63, 67, 3 L.R.A. 83; 
Joint Highway Dist. No. 9 v. Ocean 
Shore R. Co., (Cal.App.) 18 P.(2d) 413, 
417]; Missouri, ete., R. Co. v. Crews, 
120 S.W.. 1110, 1111, 54-Tex.Civ. App. 
548. See Adam Smith, Wealth of Na- 
tions [quot State v. Yates, 10 Ohio. 
Dec. (Reprint) 182, 184, 185, 19 Cine. 
L.Bul. 150] (‘‘the word ‘value’ ... 
has two different meanings, and some- 
times expresses the utility of some 
particular object, and sometimes the 
power of purchasing other goods 
which the possession of that object 
conveys’’). 

58. Black L. D. [quot Joint High- 
way Dist. No. 9 v. Ocean Shore R. Co., 
(Cal.App.) 18 P.(2d) 413, 417] (so 
called “by economists’’). 


“Value in use’ of property see su- 
pra note 53 [a]. (4). 


59. Adam Smith, Wealth of Na- 
tions [quot State v. Yates, 10 Ohio 
Dec. (Reprint) 182, 184, 185, 19 Cine. 
L.Bul. 150]; Black L. D. [quot Joint 
Highway Dist. No. 9 v. Ocean Shore 
R. Co., (Cal.App.) 18 P.(2d) 413, 417]; 
Bouvier L, D. [quot Little Rock June- 
tion R. Co. v. Woodruff, 5 S.W. 792, 49 
Ark. 381, 389, 4 Am.S.R. 51; San Diego 
Land, ete., Co. v. Neale, 20 P. 872, 78 
Cal. 63, 67, 3 L.R.A. 83; Joint Highway 
Dist. No. 9 v. Ocean Shore R. Co., su- 
pra; Missouri, etc., R. Co. v. Crews, 
ie 1110, 1111, 54 Tex.Civ.App. 

fa] “Amcient”® conception.—‘‘The 
conception that property has a mar- 
ket value distinct from its value for 
particular uses is an ancient one. It 
is referred to by Aristotle, and was 
recognized in colonial times, being 
then called ‘the rule of common esti- 
mation.’”’ Nichols Eminent Domain 
(2d _ Ed.) vol. 1 p 661 [quot Joint 
Highway Dist. No. 9 v. Ocean Shore 
R. Co., (Cal.App.) 18 P.(2d) 413, 417]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


of an object in satisfying, directly or indirectly, the 
needs or desires of human beings;"° as applied to 
property, an attribute which the property possesses 
by reason of the use which is or may be made of 
of the product that it produces, or may pro- 
duce; or of some sentimental association eonnected 
with it;°! thus, property may have “value,” notwith- 
standing there is no market for it.®2 
sense, “value” has been defined as the amount of 
other commodities, commonly represented by money, 
for which a thing can be exchanged in open mar- 
ket;°° the general estimate of the pecuniary equiv- 
alent of the subject of inquiry;*4 the general power 
of purchasing, the command which its possession 
gives over purchasable commodities in general ;°> 
the price deemed or accepted as equivalent to the 


it; 


VALUE 


In the second 


utility of anything;** the price or the amount for 


{b] “For the purposes of the law 
of eminent domain . the term 
[‘‘value’’] has reference to the value 
in exchange, or market value.” San 
Diego Land, ete., Co. v. Neale, 20 P. 
372, 78 Cal. 68, 67, 3 L.R.A. 83 [quot 
Joint Highway Dist. No. 9 v. Ocean 
pees R. Co., (Cal.App.) 18 P.(2d) 413, 


60. Black L. D. [quot Joint High- 
way Dist. No. 9 v. Ocean Shore R. 
Co., (Cal.App.) 18 P.(2d) 413, 417]. 

61. Soniat v. Board of State Af- 
fairs, 83 So. 760, 762, 763, 146 La. 450. 

62. Durocher vy. Myers, 274 P. 1062, 
1064, 84 Mont. 225. See Mance v. 
State, 62 S.E. 1053, 1054, 5 Ga. App. 229 
[quot Gates y. State, 92 SE. 974, 20 
Ga.App. 171] (‘‘ ‘value,’ as the word 
is used in prosecutions for larceny, 
does not necessarily mean money val- 
ue or market value’). 


63. Century D. [quot Kansas City 
v. Bacon, 48 S.W. 860, 147 Mo. 259, 
287]; Little Rock Junction R. Co. y. 
Woodruff, 5 S.W. 792, 49 Ark. 381, 389, 
4 Am.S.R. 51; Missouri, etc., R. Co. v. 
Crews, 120 S.W. 1110, 1111, 54 Tex. 
Civ.App. 548. 

64. See Price § 1 note 58 [a] (1). 
See also Wharton Ev. [quot Wash- 
ington Ice Co. v. Webster, 68 Me. 449, 
463] (“value . . . consists in the es- 
timate, or opinion of those influencing 
the market, attachable to certain in- 
trinsic qualities belonging to the ar- 
ticle to be valued”). “Intrinsic value” 


distinguished from “exchangeable 
value” see Intrinsic 33 C.J. p 803 
note 34 [ec]. 

65. Mill Political Economy [quot 


Marriner v. John L. Roper Co., 16 S.E. 
906, 112 TT.C. 164, 167]. 

66. Illinois Cent. R. Co. -v. Mattoon 
Highway Com’rs, 43 N.E. 1100, 161 Til. 
247, 251 [quot Illinois Cent. R. Co. v. 
State, 48 So. 561, 94 Miss. 759, 767]. 


67. Morawetz Corp. [quot Hender- 
son Bridge Co. v. Com., 31 S.W. 486, 
99 Ky. 623, 645, 17 Ky.L. 389, 29 L.R. 
A. 73]. See Gilmore v. Central Maine 
Power Co., 145 A. 137, 138, 127 Me. 522 
(“it is elementary that anything that 
will affect selling price in the market 
enters into the term ‘value’ ’’). 


[a] “Hudibrastic maxim.”—‘“ ‘The 
value of a thing is what it will bring’ 
governs all men in their sales and 
purchases.” Peck v. List, 23 W.Va. 
338, 385, 48 Am.R. 398. 

[b] “Franchises [in this sense] 
have clearly no value whatever, be- 
cause by their nature they are not 
transferable. They cannot be sold or 
leased or mortgaged, nor can they be 
taken under execution.”  Morawetz 
Corporations § 929 [quot Henderson 
Bridge Co. v. Com., 31 S.W. 486, 99 
Ky. 623, 645, 17 Ky.L. 389, 29 L.R.A. 


73]. : 

[c] “Value of shares in a com- 
mercial or manufacturing company.” 
—‘Value is nothing more than what 
people will pay for the shares, given 
as wide an opportunity for bidders to 
come in as is reasonably possible,” as 
distinguished from “book values” or 
“liquidation values.” Borg vy. Inter- 
national Silver Co., 11 F.(2d) 147, 152. 
“Book value’ 9 C.J. p 138. 

68. Bouvier In D. [quot Conti- 
nental Rubber Works vy. Bernson, 267 
P. 553, 554, 91 Cal.App. 636]. See in- 
fra text and note 76. 

[a] “In its legal sense” and “com- 
mon acceptation.”—State v. Doepke, 
68 Mo. 208,°218, 30 Am.R. 785. 


[b] Similar definition “The sum 
for which the property in question 
might be bought and sold in the open 
market.” Bunnell v. Baker, 285 P. 
Siiigur819, 104 CallApp, 313)! (a well- 
recognized and commonly understood 
definition’’). 


[c] Owner’s estimate distinguish- 
ed.—“‘Value” is not “the fancy esti- 
mate . placed upon the property 
by the owner,” but ‘the price which 
such goods command in the market.” 
State v. Doepke, 68 Mo. 208, 213, 214, 
30 Am.R. 785. 


[d] Statutory definition.—As used 
in a statute relative to customs du- 
ties, or in any law relating to the ap- 
praisement of imported merchandise, 
“value” has been defined by the stat- 
ute as “the actual market value” or 
“wholesale price,” as defined by such 
statute. See United States v. Park & 
Tilford, 152 F. 142, 143, 81 C.C.A. 360 
{quot statute]. “Actual market val- 
ue” or “wholesale price’ see Customs 
Duties § 114, 

69. 2 Bishop Cr, Pract. § 751 [quot 
Martinez vy. State, 16 Tex.App. 
128 (quot Missouri, etc, R. Co. v. 
Crews, 120 S.W. 1110, 1111, 54 Tex. 
Civ.App. 548)]. See Stephens v. State, 
55 So. 940, 942, 1 Ala.App. 159 (with 
reference to the “value” of stolen 
property). i 

70. Rochester v. Chester, 3 N.H. 
349, 359. See Griffith v. Spratley, 1 
Cox Ch. 388, 388 [quot Heyward v. 
Bradleyyqiioo Hse sel. L020 CLeMAs 
509] (“‘the ‘value’ of a thing is what 
it will produce’). 


[a] “In its commonly’ received sig- 
nification.”-—Rochester v. Chester, 3 
N.H. 349, 359. 

71. Bouvier L. D. [quot State vy. 
Yates, 10 Ohio Dec. (Reprint) 182, 
184, 19 Cine.L.Bul. 150]. 

[a] Similar definition.—‘Its [of 
an object] worth consisting in the 
power of purchasing other objects.” 
Black L. D. [quot Joint Highway 
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which a thing can be sold;®’ the price whieh [the 
thing] will command in the market;®* the sum for 
which like goods are, at the time, commonly bought 
and sold in the market,;°® 
thing will produce to the seller, when it is sold;7° 
the worth of an object in purchasing other goods;7! 
what a willing purchaser will give for the property 
under fair market conditions;’? what a thing will 
bring today in exploitation or exchange under some 
presently possible conditions ;7* what [a thing] will 
sell for within a reasonable time from that in which 
the “value” is sought to be ascertained.74 
been said that the ascertainment of the meaning 
of the word admits of no precise standard.7> When 
appled without qualification to property, “value” 
means the price which it will command in the mar- 


the sum of money a 


It has 


Dist. No. 9 v. Ocean. Shore R. Co., 
(Cal.App.) 18 P.(2d) 413, 417]. 

[b] Worth to owner distinguished. 
—‘By ‘value’ is meant, not what the 
thing is worth to the owner, but the 
price that it would bring in oven mar- 
ket.” People v. Gilbert, 128 N.W. 
ve 757, 163 Mich. 511, Ann.Cas.1912A 


72. People v. F. H. Smith Go. 243 
N.Y.S. 446, 451, 230 App.Div. 268. 


[a] In statute relative to seques- 
tration proceedings, “value’ means 
“the proper price which the replevied 
property and its fruits would bring.” 
Southern Surety Co. v. Adams, 34 8. 
W.(2d) 789, 798, 119 Tex. 489, 


[b] Statutory definition.—‘Value” 
is ‘‘the fair and reasonable cash value 
of the taxable property, and shall be 
estimated at the price which the 
property would bring at a fair vol- 
untary sale.” See State v. Woodward, 
93 So. 826, 208 Ala. 31 [quot revenue 
act]. 

73. Babbitt v. Read, 236 F. 42, 47. 


74 Missouri, etc., R. Co. v. Crews, 
120 S.W. 1110, 1111, 54 Tex.Civ.App. 
548. See Wright v. Solomon, (Tex. 
Civ.App.) 46 S.W. 58, 60 (“the state- 
ment in the charge that ‘value means 
what said property would sell for 
within a reasonable time from April 
18, 1891, for cash, in Henrietta, Tex- 
as,’ is not an incorrect definition of 
‘value’ ’’). 


75. Griffith v. Spratley, 1 Cox Ch, 
383, 388, 29 Reprint 1213 [quot Hey- 
ward v. Bradley, 179 F. 325, 331, 102 
C.C.A. 509]. See State v. Central Pac. 
R. Co., 7 Nev. 99, 104 (‘‘there is not 
an exact standard by which it [‘“‘val- 
ue’’] can always be determined”). 


“It must be in its nature fluctuat- 
ing, and will depend upon ten thou- 
sand different circumstances. One 
man in the disposal of his property 
will sell it for less than another 
would; he may sell it under a pres- 
sure of circumstances which may in- 
duce him to sell it at a particular 
time.” Per Lord Chief Baron Eyre in 
Griffith v. Spratley, 1 Cox Ch. 383, 388, 
29 Reprint 1213. R 

[a] “Real value of real property.” 
—‘‘There is no certain or fixed stand- 
ard by which the real value of real 
property can be ascertained. There 
are numerous elements and tests of 
value. It is generally a matter of es- 
timate or opinion, at best, as of time 
and distances and the like, and about 
which witnesses the most competent 
to know often widely differ in par- 
ticular instances, according to per- 
sonal determination of the primary 
facts which support their conclusion.” 
Allen vy. Emory Independent School 
Dist., (Tex.) 283 S.W. 674, 676. See 
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ket,7® its equivalent amount in lawful money.™ 
“Value” usually means “market value.”*S 
“value in use” and “value 
in exchange” has been generally reeognized by the 
courts, they have frequntly used the word “value” 
without any clear indication of whether it is used 
in a particular expression to indicate “value in use” 
Certain courts*°® 
ers’! have rejected the distinction between “value 
in use” and “value in exchange,’’®? defining “value” 
as the relation between two services,** the exchange 
power which one commodity or service has in’ re- 


the distinction between 


or “market value.”7® 


Bouvier L. D. [quot Wood vy. Syracuse 
School Dist. No. 1, 193 P. 1049, 1050, 
108 Kan, 1] (‘in reference to lands 
taken under eminent domain, it [‘‘val- 
ue’] is a relative term, depending on 
the circumstances’). ‘Real value” 
see Real § 18. 

76. Stephens v. State, 55 So. 940, 
942, 1 Ala.App. 159; Dean v. Hawes, 
Lovee. bbs, oo, 29) Cal. App. 689%, Im me 
McGhee, 74 N.E. 695, 697, 105 Iowa 9; 
James) v. Speer, 220° RP. 535, 637, 69 
Mont. 100; Fox v. Phelps, 17 Wend. 
(N.Y.) 3938, 399 [aff 20 Wend. 437]; 
Missouri, K. & T. Ry. Co. of Texas 
v. Crews, 120: S.W. 1110, 1111; 54 Tex. 
Civ.App. 548. See Coyle v. Baum, 41 
P. 389, 397, 3 Okl. 695 [quot James v. 
Speer, 220 P. 535, 538, 69 Mont. 100; 
Filson v. Territory, 67 P. 473, 474, 11 
Okl. 351] (‘when one speaks general- 
ly of the value of chattels, it means 
their value in the market’); City of 
Dallas v. Taylor, (Tex.) 09 S.W. 1005 
(‘when ‘value’ is mentioned, market 
value is understood’”’). See also Rog- 
ers v. O. K. Bus & Baggage Co., 148 
P. 837, 46 Okl. 289; 295, Ann.Cas.1917B 
581 (‘where a witness testifies gen- 
erally as to the value of articles in 
common use, it will be assumed that 
the market value is meant, unless it 
appears from the testimony of the 
witness that he bases the value giv- 
en upon some other consideration’’). 

77. Peo. v. Hines, 89 P. 858, 859, 5 
Cal.App. 122. See Chattanooga v. 
Nashville, ete., R. Co., 7 Lea (Tenn.) 
561, 569 (with reference to the taxa- 
tion of property, “value must mean 
the worth of the property as com- 
pared with the money of the country, 
the standard by which all values are 
regulated’’). 

“Tt [money] is the measure of all 
value.” People v. Hines, 89 P. 858, 
859, 5 Cal.App. 122. 

[a] Statutory definition.—‘‘Value” 
is “the amount at which the property 
would be taken in payment of a just 
debt due from a solvent debtor.” Cal. 
Pol. Code § 3617 [quot San Francisco 
Nat. Bank v. Dodge, 25 S.Ct. 384, 197 
U.S: 70, 76, 49 L.Ed. 669; Crocker v. 
Seott, 87 P. 102, 106, 149 Cal. 575]. 

73. Burroughs y. School Dist. No. 
2, Town of Richland, 144 N.W. 977, 
978, 155 Wis. 426 (‘in the absence of 
circumstances showing that another 
meaning shall be given it, such cus- 
tomary meaning will control. But if 
it be found that such meaning, when 
applied to a particular contract or 
conditions growing out of it, leads to 
results clearly not contemplated by 
the contract read as a whole, and it 
is susceptible of another meaning 
which harmonizes with all the provi- 
sions thereof, such other meaning 
must be held to have been within the 
contemplation of the parties when 
they entered into it’). See Market § 
19. 


“The ‘value’ of land, or anything 
else, is its price in the market.” Har- 
rison v. Young, 9 Ga. 359, 364 [quot 


VALUE 


Although 
tract.®> 


is rate.§% 


and writ- 


as money, with 


Little Rock Junetion R. Co. v. Wood- 
ruff, 5 S.W. 792, 7938, 49 Ark. 381, 4 
Am.S.R, 51]. 

“Market value”: 
Equivalent in particular instances see 


infra note 1 [a]. 

Distinguished see infra text and 
note 9. 
79. Joint Highway Dist. No. 9 v. 


Ocean Shore R. Co., 
(2a) 413, 417. 

80. State v. Yates, 10 Ohio Dec. 
(Reprint) 182, 185, 19 Cine.L.Bul. 150 
(the “theory that property may have 
more than one value does not go, how- 
ever, without dispute’’) ]. 

81. State v. Yates, supra (“strain- 
ing for the last analysis”). 

82. See infra text and notes 88, 84. 

83. Bastiat Harmonies Pol. Econ. 
[quot State v. Yates, 10 Ohio Dee. 
(Reprint) 182, 185, 19 Cine.L.Bul. 
150]. 


(Cal.App.) 18 P. 


“The idea of value entered into the 
world for the first time when a man 
said to his brother ‘do this for me and 
I will do that for you.’ They had 
come to an agreement. Then we could 
say the two Services were worth each 
other.” Bastiat Harmonies Pol. Keon, 
Cquot State v. Yates, 10 Ohio Dec. (Re- 
print) 182, 185, 19 Cine.L.Bul. 150]. 


84. Walker Science of Wealth 
(quot State v. Yates, 10 Ohio Dee. 
ene 182, 185, 19 Cine. L.Bul. 
o . 


85. Williston Contracts § 25 [quot 
Mays v. First State Bank of Keller, 
(Tex.) 233 S.W. 326, 328]; Fowler v. 
Smith, 24 Ohio App. 324, 328; Nickey 
Bros. v. Longsdale Mfg. Co., 258 S. 
W. 776, 780, 149 Tenn. 391. 


[a] Similar definition.—‘Value” is 
“anything that will support a simple 
contract.” Standard Bank of Cana- 
da v. Lowman, 1 F.(2d) 9385, 941; Me- 
Connell v. Blackley, 214 P. 64, 65, 66 
Mont. 510. 


[b] Statutory definition. — Neg. 
Instr. L. [quot In re Progressive Wall 
Paper Corporation, 224 F. 143, 149; In 
re Hopper-Morgan Co., 154 F. 249, 253; 
Fidelity State Bank v. Miller, 162 P. 
244, 245, 246, 29 Idaho 777; Sword v. 
Spry, (lowa) 215 N.W. 7387, 788; Com- 
mercial Nat. Bank of Council Bluffs 
v. Citizens’ State Bank of Armour, S. 
D., 109 N.W. 198, 199, 182 Iowa 706, 
709; Hermann’s Ex’r v. Gregory, 115 
S.W. 809, 811, 1381 Ky. 819; Wilkins v. 
Usher, 97, Saw. 37, 128 Ky. 696; 700, 
29 Ky.L. 1232; Graham v. Smith, 118 
N.W. 726, 155 Mich. 65, 68; Veigel v. 
Johnson, 204 N.W. 36, 37, 168 Minn. 
288; Westmont Nat. Bank v. Payne, 
156 “A. 652,655," 108 N.S. Daw 188; 
Freeport Bank of Freeport vy. Vie- 
meister, 238 N.Y.S. 169, 173, 227 App. 
Div. 457; Sutherland v. Mead, 80 N.Y. 
S. 504, 507, 80 App.Div. 108; Hover 
v. Magley, 96 N.Y.S. 925, 48 Misc. 430; 
Brewster v. Shrader, 57 N.Y.S. 606, 
26 Mise. 480, 482; American Trust Co, 


Rate and rate making. 
Applied to rate making, “value” has a 


peculiar meaning,‘ and is equivalent to 


Other terms compared. 
pared with “price. 
synonymous, in reference to money or notes current 
“amount”; 


lation to another.§4 


Consideration. 
consideration sufficient to support a simple econ- 


“Value” has been defined as any 


One definition of “value” 


YSN 


“amount, 


“Value” has been eom- 


mso “Value” has been held to be 


7.90 it has also been dis- 


v. Anagnos, 145 S.E. 619, 620, 196 N. 
C. 327; Merchants’ Bank of Napoleon 
v. Schatz, 230 N.W. 18, 20, 59 N.D. 365; 
Hanson vy. Johnson, 177 N.W. 452, 454, 
42 N.D. 431;* Duncan v. First Nat. 
Bank, .251 P. 69, 70, 122 Okl. 58; Wil- 
bour v. Hawkins, 94 A. 856, 857, 388 
R.I,, 116; -Crane & Co. vs. Hall, 2138 S. 
W. 414, 415, 141 Tenn. 556; Elgin City 


wo 


Banking Co, v. Hall, 108 S.W. 1068, 
119 Tenn. 548, 560; German-American 


Bank of Seattle v. Wright, 148 P. 769, 


772, 85 Wash. 460, Ann.Cas.1917D 
381]. See Bills and Notes §§ 847, 698. 
See also Sword v. Spry, (lowa) 215 
N.W. 7387, 739; Westmont Nat. Bank 


v. Payne, 156 A. 652, 655, 108 N.J.Law 
133 [both quot Neg. Instr. L. (defining 
“value” as “valuable consideration”) ]. 

86. Antoni v. Wright, 22 Gratt. (63 
Va.) 888, 855. See Rate § 1 text and 
note 7S. 

87. Petersburg Gas Co. v. City of 
Petersburg, 110 S.E. 538, 182 Va. 82, 
100, 20 ALR. 542. 

ss. In re Potomac Electric Power 
Co., (Dist. of Columbia), P.U.R.1917D 
568, 694 [quot Petersburg Gas Co. vy. 
City of Petersburg, 110 S.E. 533, 182 
Va. 82, 100, 101, 20 A.L.R. 542) (“The 
use by the courts and commissions in 
rate cases of the expressions that 
public service corporations are en- 
titled to ‘a reasonable return upon 
the fair value of their property’ or 
‘a reasonable return upon the rea- 
sonable value of their property,’ and 
similar pronouncements, and the 
methods adopted by the different com- 
missions and courts in arriving at 
this fair or reasonable value, clearly 
indicate that the object and purpose 
of every valuation upon which rates 
are to be based is an ascertainment of 
but one thing—not what the property 
is worth as an income-producing in- 
strumentality; not for what it would 
sell or could be bought; not its worth 
because of its being a monopoly or 
the holder ‘of rights, easements, 
franchises, privileges, and benefits ac- 
corded it over others to enable it to 
perform its public duty; but a de- 
termined amount, an ascertained and 
fixed sum, upon which the owners may 
earn a fair and reasonable return. 
. . » If the word ‘amount’ is sub- 
stituted in place of the word ‘value’ 
in paragraph 7 of the public utilities 
law, and, in the judgment of the com- 
mission, such a substitution not only 
does no violence to the word ‘value,’ 
but gives to it a meaning which Con- 
gress intended it should convey, it 
would follow that it is the duty of 
the commission to ascertain the fair 
amount which should represent a just 
basis for rates of this particular 
utility as of the time so determined”). 

89. See Price § 1 text and note 58. 


“Market value” and “market price’ 
compared see Market ¢§ 14. 

90. See Amount 2 C.J. p 1329 text 
and note 43. 


“Value” 


applied to rate making 


For later cases, developments and changes in the law see Annotations, same title and section number, 


VALUE 


tinguished from “amount.”®! “Value” has been held 
to be equivalent to “cost”? and “cost price.”°? “Val- 
uation” and “value” may be synonymous.®* As used 
in a statute providing that an indictment for forgery 
shall be sufficient if it set forth the purport and 
“value” of the false writing, the word is used as 
synonymous with “effect” or “import.”°> “Value” 
has also been held to be equivalent to “actual value’’?® 


[66 C.J.] 421 


Value in actual cash. The phrase, and other like 
expressions, convey the thought of the sum which 
can be obtained at a fair sale.11 


Value in money. A sum of money which is a fair 
equivalent for the thing valued.‘? 


Value received.t? A phrase employed to denote 
that a consideration has been given.!4 


and 


ket value, 
ue,’* and, in proper eases, 
has been distinguished from 
ecome,”’ “acquisition values and 


in the market.’’?° 


hig cage see supra text and note 


91. See Amount 2 C.J. p 1329 Hote 
43 [b]. 
92.. Loughney v. Klein, 221 F. 197, 


200 (construing agreements relative 
to party wall). 

“Cost” 14a C.J. p 1433. 

“Value” of goods distinguished 
from cost see supra note 54 [b]. 

93. Neib v. Hinderer, 4 N.W. 159, 
42 Mich. 451, 453 (so used in a 
referee’s report). 

“Cost price” 14a C.J. p 1434. 


94. See Valuation ante. 
95. Chidester v. State, 25 Ohio St. 
433, 438; Santolini v. State, 42 P. 746, 


6 Wyo. 110, ali Liebe f(z Am.S.R. 906. 


[a] “Walue of an instrument in 
writing, within the meaning of the 
Statute [relative to obtaining money 
or property by false pretenses], must 
be taken to be the amount of the lia- 
bility expressed therein or assumed 
thereby.” Moline v. State, 100 N.W. 
810, 812, 72 Neb. 361. 


“Effect” 19 C.J. p 1016. 
“Import” 31 C.J. p 257. 


96. Jonas v. Noel, 39 S.W. 724, 725, 
98 Tenn. 440 [quot Hetland vy. Bilstad, 
118 N.W. 422, 140 Iowa 411, 414 (quot 
James v. Speer, 220 P. 535, 538, 69 
Mont. 100); Missouri, K. & T. Ry. Co. 
_of Texas v. Crews, 120 S.W. 1110, 1111, 
54 Tex.Civ.App. 548] (as used by “text 
writers and the courts’); Black v. 
Nabarrette, (Tex.) 281 S.W. 1087, 1089. 
See Market § 19 note 89 [a]. 


“Actual value” 1 C.J. p 1186. 


97. Jewell v. McKay, 23 P. 139, 82 

Cal. 144, 150 [quot Prince v. Hill, 149 
IBS wlant heyy 579, 170 Cal. 192]; Hardwood 
Interior Co. Ve Bul yl40 “P2"702,.°703;, 
24 Cal.App. 129 (all construing statute 
providing for a lien “for the value” 
of labor done and materials furnished, 
in cases where there is an agreed 


value). 
98. Sisk v. American Central Fire 
Mse Con] 695i. \68 1; 692, 90. MO: 


App. 695 (“when one speaks of ‘value’ 
they are understood to mean cash 
value’”’). 

99. See Full § 2 note 94 [a]. 

1. See supra text and note 78. 
See also Market § 19 text and notes 


89, 90. But see infra text and note 9. 
[a] “Market value’ equivalent.— 
(1) Finding. Yellen vy. Fidelity & 


Casualty Co. of New York, 1 P.(2d) 
1019, 1022, 115 Cal.App. 434; Dean v. 


Hawes, 157. P. 558, 559, 29 Cal.App. 
689. (2) Statute relative to income 
tax. Allen v. Commissioner of Cor- 


porations and Taxes, 172 N.E. 643, 
646, 272 Mass. 502, 70 A.L.R. 1299. 
(3) Surety bond. Wickersham Co. 


v. Nichols, 136 P. 511, 512, 22 Cal.App. © W. 


“aoreed value,”®? synonymous with 
ue”®S and “full cash yalue,”®® synonymous with “mar- 
ket value,”! and equivalent to “reasonable cash mar- 
¥2 “reasonable selling price, 
“rental value. 
“expense”® and 
“market value. 
“Value,” literally construed, is broader than “worth 


“eash val- 
value, 


tual value,”?§ “ 


3 “salable val- 


995 “Value” 


n= 
99 


28 66 
6c 


value, 
ue,”3° 


731.. 


2. Rowland v. City of Tyler, (Tex.) 
5 S.W.(2d) 756, 760 (construing con- 
one} provision relative to taxa- 
tion 


3. Carson v. State, (Okl.) 236 P. 
627, 628; Hoffman v. State, 218 P. 176, 
1404247, OkI. Cr. 236: 


4. Jonas v. Noel, 39 S.W. 724, 725, 
98 Tenn. 440 [quot Hetland v. Bil- 
stad, 118 N.W. 422, 423, 140 Iowa 411 
(quot James v. Speer, 220 P. 5355 OSS, 
69 Mont. 100); Missouri, etc., R. Cor 
v. Crews, 120 S.W. 1110, Shai 54 Tex. 
Civ.App. 548] (as used by “text writ- 
ers and the courts’’); Black v. Nabar- 
rette, (Tex.) 281 S.W. 1087, 1089. 


“Salable value’ see Salable 54 C.J. 
p 1120 text and notes 83-86. 


5 Jonas v. Noel, 39 S.W. 724, 725, 
98 Tenn. 440 [quot Hetland v. Bilstad, 
118 N.W. 422, 423, 140 Iowa 411; Mis- 
souri, etc. R. Co., v. Crews, 120 S.W. 
1110, 1111, 54 Tex.Civ.App. 548]. 


“Rental value” see Rental §§ 8-11. 


6. See Expense or Expenses 25 C.J. 
p 172 note 73 [b]. 


7. See Income § 5 text and note 29. 


8. Allen v. Commissioner of Corpo- 
rations and Taxation, 172 N.E. 643, 
646,.7272, Mass. 5602, 70=A.L-R. 11299 
(construing statute relative to income 
tax). 


“Acquisition” 1 C.J. p 909. 


9. Missouri, etc., R. Co. v. Crews, 
L207S:W. Lid0S ts 54 Tex CiveApp. 
548. See Jonas v. Noel, 39 S.W. 724, 
725, 98 Tenn. 440 (although the terms 
“have been used somewhat indis- 
criminately, yet there is a 
distinction between them, at least in 
cases where the matters or things 
contracted for have not been bought 
and sold in the market, so as to have 
established a ‘market value’’’). 


10. Gilmore v. Central Maine Pow- 
er Co., 145 A. 137, 138, 127 Me. 522. 


11. Castner, Curraae & Bullitt v. 
Lederer, 275 F. 221, 225. 


{a] “Market value” equivalent.— 
Castner, Curran & Bullitt v. Lederer, 
275 EF. 221, 225. “Market value” see 
Market §§ 14-19. 


12. In re Matthews’ Will, 182 N.W. 
744, 746, 174 Wis. 220. 


[a] “Fair market value” compared. 
—The expressions are, ‘for all prac- 
tical purposes, identical. waar 
market value is more definite, being 
that sum of money for which the 
thing could be exchanged in the open 
market under fair:conditions. Weare 
unable to perceive, however, how 
there can be two widely variant valu- 
ations of the same thing at the same 
time upon substantially the same 
basis.” In re Matthews’ Will, 182 N. 
(44, 746, 174 Wis. 220. “Hair 


Other phrases: “Acquisition value,”!5 “actual cash 
16 “actual rental value of the premises,”!7 “ac- 
actual values,”® “aggregate value,”2° 
“agreed value,”??1 
that is esteemed of value,”?? “anything of value,” 
“appraised value,”?* “appraise the value,”2> “arti- 
cles of value,’’?® 


“any representative of anything 


“assessed value,”?7 “at its fair 


at its true value in cash,”?® “at its val- 
at their value,”*? “at the value prevailing,’ 


market value” see Fair § 2 text and 
note 27. 

13. See Bills and Notes §§ 261, 
TLV365 St Si7.5 

“For a valuable consideration” com- 
pared see Valuable ante. 

“Por value received” see For 26 C.J. 
p 798; Pleading § 22 note 83 [a]. 

14. Osgood v. Bringolf, 32 Iowa 
265, 270 [cit Bouvier L. D.]. 

15. See supra text and note 8. 

16. See Actual 1 C.J. p 1182 text 
and note 23. 


oe See Rental § 12 text and note 


18. See Actual 1 C.J. p 1186 text 
and note 84. 


“Actual value for agricultural pur- 
poses” see Actual 1 C.J. p 1186 text 
and note 85. 


“Valued at its actual value” see in- 
fra § 2 text and note 65. 


“Value” equivalent see supra text 
and note 96. 


19. Chicago, etc., R. Co. v. Siders, 
88 Ill. 320, 325 

[a] “Assessed values” distin- 
guished.—Chicago, B. & Q. R. Co. v. 
Siders, 88 Ill. 320, 325. 

20. 


See Aggregate 2 C.J. p 973 text 
and note 20. 


21. See supra text and note 97. 

22. Howell v. State, 40 S.W.(2da) 
782, 783, 784, 184 Ark. 109; Rankin v. 
Mills Novelty Conese S.W. (2a) 161, 
162, 182 Ark. 161. 

23. See Anything 3 C.J. 
and note 96; 
and note 33. 


p 250 text 
Pioibesele mien § 5 text 


24. See Appraise 4 C.J. p 1408 note 
94 [a]. 
25. Wood v. Syracuse School Dist. 


No. 1, 193 P. 1049, 1050, 108 Kan. 1. 


wees See Article § 1 text and note 


27. See Assessed 5 C.J: p 814 text 
and note 93. 


“Assessed values” see supra note 


19[a]. 
28. See At § 11 text and note 67. 
29. See At § 11 text and note 70. 


“At their value” equivalent see in> 
fra note 31 [a]. 


30. Wood v. Syracuse School Dist, 
No. 1, 193 P. 1049, 1050, 108 Kan. 1. 


31. Ankeny v. Blakeley, 74 P. 485, 
488, 44 Or. 78. 


[a] “At its true value in cash” 
equivalent in statute relative to taxa- 
tion. Ankeny v. Blakeley, 74 P. 485, 
488, 44 Or. 78. 


32. Rausch Co. v. Franklin Fire 
Ins. Co. of Philadelphia, Pa., (La.) 143 
So. 491, 492 (in an insurance policy, 


422 [66 C.J.] 


“bona fide holder for value,”?* “book value,’’?4 “cash 
market value,”?° “cash surrender value,”®® “cash 
value,”*? “elear value,’?* “component material of 
chief value,’’*® “conclusive test of value,”’*® “contract 
value,”*! “current value,’”*? “daily, weekly, or month- 
ly value,”*® “disproportionate to the value,”’** “du- 
tiable value,’’*® “estimate of value,”’4® “exchangeable 
value,”*” “exchange value,’*® “face value,”*® “fair 
actual value,”®° “fair aggregate value,”’®! “fair and 
reasonable cash value,”>? “fair average value,’°® 
“fair average values,’>* “fair cash value,”®> “fair 
market or real value,’”’®® “fair market value,”’®* “fair 
rental value,”>® “fair value,’®® “for the value,”*®° 
“for value,’’®! “full and fair cash value,”®? “full 
and true cash value,”®* “full and true value,’’®* “full 


VALUE 


the person to whom the receipt was negotiated . . . 
paid value therefor,”?? “improved value,”™® “infor- 
mation of value in the operation of defendant’s 
road,”?4 “in good faith and for value,”*® “innocent 
holder for value,”’*® “intrinsic value,”’’ “invoice val-. 
ue,’ 8 “its' value,”"® “just value,’*° “just and true 
value,’”’®? “liquidation values,”®? “market value,’S* 
“money value,”’’4 “monopoly value,”®® “net value,’”*® 
“no market value,”’’? “of same value,”’® “of the 
value of,’’8® “of value,”®® “other thing of value,”®? 
“other value in business,”®? “par value,’’?? “probable 
value,”®*+“prospective value,’”’®> “purchaser for val- 
ue,”®> “purchaser in good faith and for value,’”?? 
“purchaser or incumbrancer in good faith and for 
value,”’®> “purchasers for value without notice,’ 


annual rent or value,”’®> “full cash value,”°® “full 
68 66 


(i 


value,” “going concern value, 


“highest market value,”7° “holder for value,”’™! “if 


not ‘the gross value in lump of all 
the stock on hand + cenlbuty the 
value per unit of the various kinds 
of goods on hand as they are quoted 
in the markets and exchanges”). 

33. Farr-Barnes Lumber Co. ev. 
Town of St. George, 122 S.B. 24, 27, 


128 S.C. 67. See Bills and Notes § 
684 et seq. 
34. Defined see 9 C.J. p 138. 


“Value”’ 
note 67 [ce]. 

35. Defined see 11 C.J. p 23. 

36. Defined see 11 C.J. p 25. 

37. Defined see.11 C.J. p 25. 

“Value” synonymous see supra text 
and note 98. 

Bo. see Clear 11 C.J. 2p 835. text 
and note 62. 

G9. See Customs Duties § 49. 

40. Jonas v. Noel, 39 S.W. 724, 725, 
98 Tenn. 440. 

41. Burroughs v. School Dist. No. 
2, Town of Richland, 144 N.W. 977, 
978, 155 Wis. 426 (as used in a build- 
ing contract, “the value of the ma- 
terial and work furnished based upon 
the contract price and not upon the 
market value of the same, if that dif- 
fers from the contract value’’). 

42. Defined see 17 C.J. p 410. 

4%. Gallas v. Montgomery, (Tex.) 
225 S.W. 557, 561. 

44 See Disproportionate 18 C.J. p 
1282 text and notes 22, 23. 


distinguished see supra 


45. Defined see 19 C.J. p 840. 

46. See Estimate § 2 note 38 [hb]. 

47. See-:Intrinsic 37 C.J. p 803 note 
34 [c]. 

48. Defined see Exchange 23 C.J. 


p 181 text and notes 38, 39. 


49. Defined sce 25 C.J. p 333. 
50. See Fair § 2 text and note 3. 
51. See Fair § 2 text and note 4, 


52. State v. Woodward, 93 So. 827, 
208 Ala. 31. 

53. Cameron v. Deputy Federal 
Commissioner of Taxation, 32 Austr. 
Gre 6S) 1G. ts. 

54, Cameron v. Deputy Federal 
Commissioner of Taxation, 32 Austr. 
(OMB alaey (nosy. (lO 

55. See Fair § 2 text and note 19. 

56. State v. Bienville Water Sup- 
ply Co., 8 So. 54, 89 Ala. 325, 326, 327 
[quot State v. Woodward, 938 So. 826, 
908 Ala. 31] (‘“‘cash, market value— 
the price it would sell for at cash sale, 
but not at forced sale’). 

57. See Fair § 2 text and note 27. 


going value,’®® 


a 58. See Rental § 12 text and note 
6. 

59. See Fair § 2 text and note 37. 

60. See supra note 97. » 

61. Unger v. Mayer, 147 A. 509, 
105 N.J.Eq. 2538, 255 [quot syllabus 


Empire State Trust Co. v. Trustees 
of William F. Fisher & Co., 67 N.J.Eq. 
602]. 


62. See Full § 2 text and note 76. 
63. See Full § 2 text and note 84. 
64 See Full § 2 text and note 85. 
65. See Full § 2 text and note 86. 
66. See Full § 2 text and note 94. 
67. See Full § 2 text and note 44. 


“Full value of the life of the de- 
reece see Full § 2 text and note 


68. See Going 28 C.J. p 712 text and 
note 15. 
69. See Going 28 C.J. p 712 text 


and note 15. 


70. See Highest 29 C.J. p 351 text 
and note 71 


71.» Mmpire, iState. Trust, Cot. Nv. 
Trustees of William F. Fisher & Co., 
60 A. 940, 67 N.J.Eq. 602, 605, 3 Ann. 
Cas. 393. 


72. James v. Meriwether Graham 
Oliver Co.,, 279 S.W. 390, 152 Tenn. 
528. 

73. Commissioners of Land Tax v. 


Nathan, 16 Austr.C.L.R. 654, 662. 

74 Masline v. New York, etce., R. 
Co., 112 A. 639, 95 Conn. 702 [quot 
Soule v. Bon Ami Co., 195 N.Y.S. 574, 
576, 201 App.Div. 794]. 

75. Farr-Barnes Lumber (Co. v. 
Town of St. George, 122 S.H. 24, 26, 
I PASS ORS I/R 

76. See Innocent 32 C.J. p 575 text 
and note 12. See also Bills and Notes 
§ 684 et seq. 

77. See Intrinsic 33 C.J. p 803 text 
and note 34. 

78. Defined see Invoice 33 C.J. p 
811 text and notes 95-98. 

79, Allen v. Emory Independent 
School Dist.. (Tex.) 283 S.W. 674, 675, 
676 (as used in a constitutional pro- 
vision relative to taxation, “the words 
ANE refer to the real value of the 
property”), F 

80. See Just § 4 text and note 86. 

81. See Just § 4 note 86 [b]; Valu- 
ation ante. 

22. See supra note 67 [ce]. 

83. “Market value”: 

Generally see Market §§ 14-19. 


“real value,”! “reasonable cash market value, 
sonable market value,’*® “reasonable rental value,’’* 
“reasonable selling value,’’® 


22 brea 
‘reasonable value,’’® 


Of property see supra note 53 [a] (3). 
“Value”: 
Equivalent see supra note 1 [a]. 


Distinguished see supra text and 
note 9 
Wikia See Money § 18 text and note 
85. Rex v. Sunderland Customs 
and Excise Commissioners, [1914] 2 
K.B. 390, 397 (per Cozens-Hardy, M. 
R., construing statute relative to ex- 
cise licenses, ‘‘the difference between 
the value which the premises will bear 
when licensed and the value of the 
same premises if they were not li- 
censed’’). 


86. Defined see Net § 11. 

87. Anderson v. Frischkorn Real 
Estate Co., 2385 N.W. 894, 895, 253 
Mich. 668 (as used of stocks, 


the 
phrase means ‘nothing of value’’). . 


88. See Of 46 C.J. p 904 text and 
note 34. 


89. See Of 46 C.J. p 904 text and 
note 50. 
90. Anderson v.. Frischkorn Real 


Estate Co., 235 N.W. 894, 253 Mich. 
668, 670. 


91. See False Pretenses § 35. 

92. See Other § 4 text and note 70. 
93. Defined see 46 C.J. p 1174. 

94. “Net profits” convertible sce. 


Net § 8 note 5 [af}. 

Of labor or materials see Me- 
chanics’ Liens § 193 note 55 [a]. 

95. See Prospective 50 C.J. p 798 
note 3 [a]. - 

96. See Purchaser 51 C.J. p 99 text 
and note 40. 

97. See Purchaser 51 C.J. p 99 text 
and note 44. 

98. See Purchaser 51 C.J. p 99 text 
and note 48. 

99. See Purchaser 52 C.J. p 99 text 
and note 53. 

1. See Real § 18, 

“Real value of real property” see 
supra noté 75 [al]. , 

2. See supra text and note 2. 
Wie See Reasonable § 3 text and note 
ue See Rental § 12 text and note 

5. See Reasonable § 3 text and 
note 63. 
wen See Reasonable § 3 text and’ note: 

“A reasonable return upon the rea-. 
sonable value of their property’ see 
supra note 88. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


allen Dh i deel 


“regulated by value,”? “regulate the value,”’ “rela- 
tive value,”® “rental value,”’!® “salable value,”!! 
“selling value,”!? “sole judges of all values,’’!* “sound 
value,”!* “special and unusual value,’’?® “speculative 
value,”!® “stumpage value,”!? “subsequent purchas- 
er for value,’ “sufficient value,’’?® “surrender val- 
ue,”?° “taxable value,”?! “the actual market value,”’2? 
“the equivalent value of the goods,”2% “the value,’”?4 
“the value of its real estate otherwise taxed in this 
state,”’?> “the value of property replevied,”?* “the 
value of taxable property,”®* “the value of the land, 
crops, buildings, and other improvements,”?’ “the 
value of the land taken,’”2° “the value of the mat- 
ter in controversy,’’®° “the value of the property,”?! 


VALUE 


“thing of value,”*? “things of value,”’?? “true val- 


7. See Customs Duties § 169 note 
25 [a]. \ 

8 Klattenburg v. Qualsett, 205 N. 
W. 577, 578, 114 Neb. 18 (as used in 
the ccnstitution, reserving to con- 
gress the exclusive right to “regulate 
the value” of money, “value” is “the 
true, inherent, and essential value, not 
depending upon accident, place, or 
person, but the same everywhere and 
to everyone. .. . In this sense 
regulating the ‘value’ of the coinage 
is merely determining and maintain- 
ing the coinage composed of certain 
coins within certain limitations at a 


certain specific composition and 
weight’). 
9. Defined see Relative § 1 text 


and note 14. 

10. See Rental §§ 8-11. 

“Rental value for the use and oc- 
cupation of premises’ see Rental § 
5 text and note 638. 

“Value” equivalent see Supra text 
and note 5. 

11. Defined see Salable 54 C.J. p 
1120 text and notes 83-86. 

“Walue”’ equivalent see supra text 
and note 4. 

12. Defined see Sell § 8 text and 
notes 55, 56. 

13. See Sole 58 C.J. p 803 text and 
note 4 


14 Defined see supra note 53 
[a] (2). 
15. See Innkeepers § 54 note 13 [a]. 


16. Defined see Speculative 58 C.J. 
p 1286 text and notes 50, 51. 

17. Defined see Stumpage § 2 text 
and notes 59, 60. 

18. See Purchaser 51 C.J. p 100 
text and note 56. 

19. See Sufficient 60 
text and note 80. 

20. Defined see Life Insurance § 
Gd: 

“Surrender value in cash” see Sur- 
render § 8 text and note 14. 

21. See Taxable § 1 text :and note 
33. 

22. ‘See supra note 68 [d]. 

23. Alexander Stewart & Sons Ltd. 
v. Robinson, 29 Austr.:C.L.R. 55, 61, 69. 

24. Cameron v. Deputy Federal 
Commissioner of Taxation, 34 Austr. 
C.L.R, 8, 21, 25 

25. ‘Commonwealth  -v. Virginia 
Bank & Trust Co., 66 S.E. 853, 854, 
110 Va. 552. 

26. See cases infra this note. 

[aj “‘The market value at the time 
of the trial’ equivalent, as used in 
sequestration statute. Liuedde_ v. 
Hooper, 66 ‘S.W. 55, 95 ‘Tex. 172, 174 
[quot Missouri, etc., R. ‘Co. v. Crews, 
120 ‘S.W. 12110; 1111, 54 Tex.Civ.App. 
548}. 
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reait See Taxable § 1 text and note 

23. Wood v. Syracuse School Dist. 
No. 1, 198 P. 1049, 1050, 108 Kan. 1. 

29. Parks vy. Wisconsin Cent. R. 
Co., 33 Wis. 413, 420. 

[a] “Just compensation for the 
land taken”’ equivalent as used in rail- 
road charter. Bigelow vy. West Wis- 
consin R. R. Co., 27 Wis. 478, 486 [quot 
Virginia, etc., R. Co. v. Henry, 8 Nev. 
165, 174]. 

SO. Elliott v. Empire Natural Gas 
Co., 4 F.(2d) 493, 497. 


5 31. Angel v. Jay, [1911] 1 K.B. 666, 
U2 
32. See Thing § 1 text and note 1. 
ise See Thing § 2 text and note 
34 See True 65 C.J. p 178. 
35. See Unimproved 65 C.J. p 1240. 
36. Determination of see Replevin 


§§ 381, 382. 


“Rental value’ equivalent see Rent- 
al § 10 note 54 [b]. 


37. Baillie v. Federal Taxation 
Comr., 40 Austr.C.L.R. 156, 161. 


38. See Contents Unknown 13 C.J. 
p 109 note 26 [a]. 


39. Cameron vy. Deputy Federal 
Comr. of Taxation, 34 Austr.C.L.R. 8, 
DTA IMD VDD, Dds 2G, 2283 


40. Riddick v. Yorkshire Ins. Co., 
(Tenn.) 52 S.W.(2d) 166, 169 (in a 
statute relative to liability of an in- 
surance company, in absence of agree- 
ment as to reasonable value, the 
“value” is the amount of insurance 
issued). 


41. See Customs Duties § 168 note 
2o=Ped 

42. Stanley v. Fiscal Court of Hon- 
kins County, 224 S.W. 1081, 1082, 189 
Ky. 390; Illinois Cent. R. Co. v. Ross, 
(Ky.) 83 S.W. 635, 636. 


[a] In constitutional provision 
relative to jurisdiction, the phrase has 
reference to “the amount actually in 
controversy, not necessarily the 
amount as shown by the pleadings.’’ 
Streeter v. Connecticut River Lumber 
Co 18 A 651,065 NH 201) 2:02. 


43. See supra text and notes 59, 
79. 
44. See supra text and notes 58, 79. 


.45. People v. Van de Carr, 84 N.Y. 
S. 461, 87 App.Div. 386, 390, 18 N.Y. 
Criisil: 

[a] “Property” compared.—As 
used in a statute relative to bribery, 
the phrase is more comprehensive 
than “property” and includes the ben- 
efit to be received by the reinstate- 
ment of a constituent. People v. Van 


de Carr, 84 N.Y.S. 461, 87 App.Div. 
386, 390, 18 N.Y.Cir. 31. “Property” 
§§ 1-4. 


[66 C.J.] 423, 


ue,”?4 “unimproved value,’”?> “usable value,”?® “value 
adopted,”’7 “value and contents unknown,”?® “val- 
ue as preseribed,”*® “value as shown by the policy 
or application,”*° “value declared in the entry,’’*! 
“value in controversy,”*? “value in exchange,”#3 “val- 
ue in use,”4* “value of any kind,”4> “value of im- 
provements,”*® “value of plant in successful oper- 
ation,”’** “value of stock,’48 “value of the con- - 
tract,”4® “value of the ore in place,”>° “value of 
the part of the work done,’”’®! “value of the property 
at the place and time of shipment,’”®? “value of .the 
rents,”°? “value of the service rendered,”®* “value 
of the stock,”°> “value of the taxable property,’’>® 
“value of the use,”°? “value or classification,”®® 


46. Commissioners of Land Tax y. 
Nathan, 16 Austr.C.L.R. 654, 662. . 


47. Pacific Telephone & Tele- 
graph Co. v. Whitccmb, 12 F.(2d) 279, 
284 (quoting report of special mas- 
ter, “the additional value that a pur- 
chaser will give for the prope*ties 
and business of the companies be- 
cause they are going concerns with es- 
tablished businesses”). 

[a] Synonymous with “going val- 
ue” and “going concern v21lu2.”— 
Pacific Telephone & Telegraph Co. v. 
Whitcomb, 12 F.(2d) 279, 284. “Go- 
ing concern value” see Going 28 C.J. 
p 712 text and note 15. “Going value” 
pee Going 28 C.J. p.712 text and note 


48. B. L. Blair Co. v. Rose, 60 N. 
EK. 10, 11, 26 Ind.App. 487 [quot Mis- 
Sour, etc, kk. Co. Vv, Crews, 120 0Snwe 
L210) 1111, 549 Pex CiviAppe 548] 
(usually ‘market value”). “Market 
value” see Market §§ 14-19. 


49. United Press v. A. S. Abell 
roe 80 N.Y.S. 454, 79 App.Div. 550, 
oJ. 


50. Stratton’s Independence v. 
Howbert, 34 S.Ct. 136, 148, 231 U.S. 
399, 58 L.Ed. 285. 


51. O’Hehir v. Central New Eng- 
land Ry. Co., 187 N.Y.S. 627, 638, 152 
App.Div. 677 (“its value in relation 
to all the surrounding conditions 
A the value of that part of the 
work accomplished which would re- 
sult to the defendant if the plointiffs 
should stop work at that particular 
moment”), 


52. Blessing v. Central R. Co. of 
New Jersey, 103 A. 1045, 1046, 91 N. 
J.Law 398. 


53. Crittendén v. Chancey, 49 So. 
811, 812, 161 Ala. 519. See Stipula- 
tions § 87 note 67 [a]. 


54. Salt River Valley Canal Co. 
v. Nelssen, 85 P. 117, 119, 10 Ariz. 9, 
12 L.R.A.N.S. 711, 16 Ann.Cas. 796 
(“value to the person.to whom the 
service is rendered’). y : 


55. Cole v. Wells, 113 N.E. 189, 191, 
224 Mass. 504. 


56. Hansen v. City of Hoquiam, 
163 P. 391, 392, 95 Wash. 132 (the 
words “in their natural sense and as 
commonly understood would plainly 
mean ‘actual value’ or ‘market value.’ 
Certainly they would mean no less 
value than this”). ‘Actual value” see 
Actual 1 C.J. p 1186 text and note 84. 
“Market value” see Market §§ 14-19. 


[a] “Value of the taxable property 
therein, to be ascertained by the last 
assessment.”—Hansen v. City of 
Foie a 163 P. 391, 392, 95 Wash. 


57. “Rental value” equivalent sce 
Rental § 10 note 54 [a]. 


pees U..S.. Vv. Calhoun, 184 Ry 499, 


424 [66 C.J.] 


“value to seller,”®® “without receiving value thero- 
for,’®° and “written obligations or evidences of 
debt heretofore issued for value.’’® 


[§ 2] B. As Verb.®? 


VALUELESS.§®? 
mous with “worthless.’’® 


VALVE.®® 

VALVOLINE,’° 

59. Banks v. Pann, (Cal.) 254 P. 
937, 938. 

€0. See Bills and Notes § 398. 


61. Newman vy. City of Opelika, 139 
So. 247, 248, 224 Ala. 70. 

62. “Walued policy” see Fire In- 
Surance § 97; Marine Insurance § 39. 

63. See Fairly 25 C.J. p 433 text 
and note 56. 

64. City of Waco v. Texas Life 
Ins. Co.,'(Tex.) 248 S.W.-315, 319. 

[a] “Walued as the property of 
other persens is valued for assess- 
ment” equivalent in tax statute rela- 
tive to insurance companies. City 
of Waco v. Texas Life Ins. Co., (Tex.) 
248 S.W. 315, 319. 

65. N. W. Halsey & Co. v. City of 
Belle Plaine, 104 N.W. 494, 495, 128 
Iowa 467. 

66. City of Waco v. Texas Life 
Ins. Co., (Tex.) 248 S.W. 315, 319. 

67. See Valuable ante; Valuation 
ante; Value ante. 

€8. Central of Georgia Ry. Co. v. 
Cooper, 82 S.E. 310, 311, 14 Ga.App. 
738. 


69. Walve: 

Bleed or drain see Bleed 8 C.J. p 1123 

note 14 [a]. 

Check see Stop § 8 note 41 [al]. 
Globe see Stop § 3 notes 41 [b], [c]. 
Stop § 3. 

“@uick action triple valves” see 
Quick 51 C.J. p 123 text and note 7. 

70. See Trade-Marks,  Trade- 
Names, and Unfair Competition § 52 
note 60 {a]. 

71. See Chicago Steel Foundry Co. 
v. Andresen-Evans Co., 199 Ill.App. 
369, 370. 

“Steel” 60 C.J. p 17., 

72. A maxim meaning “Vain is 
that power which never comes into 
action.” Peloubet Leg. Max. [cit 
Cholmley’s Case, 2 Coke 50a, 5la, 76 
Reprint 527]. 

73. Clotworthy v. Schepp, 42 F. 62, 
63. . 

74. A maxim meaning “Vain are 
‘those fears which affect not a brave 
man.” Bouvier L. D. [cit Calvin's 
Case, 7 Coke 1, 27a, 77 Reprint 377]. 


75. A maxim meaning “A frivolous 
fear is not a legal excuse.”” Black L. 
D. {cit Dig. 50, 17, 184; 2 Coke Inst. 


483]. 
76. Webster New Int. D. 


[a] “Standard vara of Mexico 
[“strictly speaking’’] is somewhat less 
than 33% inches. Our engineers, at 
the close of the Mexican war, brought 
back with them a copy of that stand- 
ard found in the Mexican archives, 
being one of a set prepared for dis- 
tribution among the Mexican States. 
This standard is still preserved in the 
Coast Survey office, and by careful 
comparison with our standards by 
aS eer RS ea EDTA) ee Sa 


Phrases: 
ued,’’®? “valued as other property is valued for as- 
sessment,”°* “valued at its actual value,”°®® and “val- 
ued for assessment in this state.’’®® 


The word is practically synony- 


VALUE—VARIANCE 


VANADIUM. 


Phrase: “Vanadium east steel.”71 


VANA EST ILLA POTENTIA QU NUNQUAM 


VENIT IN ACTUM.”? 


“Wairly  val- 


ES lee 


VANILLA. A well-known flavoring extract.*? 


VANI TIMORES SUNT ASTIMANDI, QUI NON 
CADUNT IN CONSTANTEM VIREM.’* 


VANI TIMORIS JUSTA EXCUSATIO 


NON 


VARA. <A Spanish and Portuguese measure of 
length and surface.7® 


VARIANCE."7 


Professor Bache, was found to be only 
32.9682 inches. This agrees very 
closely with the public reports of the 
government of Mexico on the subject, 
which make their vara 838 milli- 
metres, which are equivalent to 32.- 
SoZ amnehes: Humboldt, in 1803, 
found it to be 839.16 millimetres, or 
a slight fraction over 33 inches. 
-. . The standard Mexican vara is 
so near to 33 inches (wanting, ac- 
cording to the best measurements, 
less than a hundredth of an inch of 
that quantity), that a standard vara 
measure laid on an American yard 
would so nearly correspond with 33 
inches, that the difference could not 
be perceived by the naked eye.” U. 
Sa Perot, 98 U.S. 428, 430, 25 L.Ed. 
[b] “In California, after its ac- 
quisition by the United States, a vara 
came to be considered as exactly 
equal to 33 inches; and this result 
was sanctioned by the General Land- 
Office as ‘early as 1852.” U. So v 
Perot, 98 U.S. 428, 431, 25 L.Ed. 251. 


[ec] “In Texas [a vara] has always 
been regarded as equivalent to 33% 
English inches . . . a vara meas- 
ure of somewhat larger dimensions 
[than the standard vara of Mexico] 
obtained in Texas from an early peri- 
od. . . The cordel, a cord of 50 
varas or about 137% feet in length, 
was the instrument generally used 
in measuring large tracts, one hun- 
dred of these making a league; and 
it is probable that the cordel orig- 
inally employed in Texas had become 
somewhat lengthened by use.” U.S. 
v. Perot, 98 U.S. 428, 430, 431, 25 L.Ed. 
PAS) 


77. See Variation post; Vary post. 
Variance: 
Amendment of pleading see Costs § 


Amount of claim see Attachment § 
Between: 
Act as published and journal see 
Statutes § 144. 
Affidavit and pleading, evidence, or 
writ see Attachment §§ 245, 246, 


345. Fi 
Allegations and proof: 
Generally see Indictments and 
Informations §§ 451-481; 


Pleading §§ 1187-1211. 
Equity § 678. 
Judgments §§ 1504-1507. 
Justices of the Peace § 248. 
Limitations of Actions § 761. 


Award and submission see Arbitra- 
tion and Award §§ 291-295, 372. 
Bond and: 
Indictment or charge see Bail §§ 
42, 274. 
Order as to amount see Bail § 229. 
Statute see Bonds § 39. 


The term has been defined as a 


Between:—Continued 
Caption and: 


Indictment or record see Indiclt 
ments and Informations §§ 83- 


90. 
Jurat see Affidavits § 107 note 
87 [a]. 
Complaint and: 
Indictment or information see 


qeciclments and Informations § 


Search warrant see Intoxicating 


Liquors § 382. 


Summons or warrant see Munici- 
pal Corporations § 639. 


Contract authorized and that con- 
cluded see Brokers §§ 89, 90. 


Declaration or other pleading of 
plaintiff and process: 


Generally see Pleading §§ 185, 
186. 


Amendments see Pleading § 668. 

Attachment § 345. 

Effect of seneral appearance see 
Appearances § 60. 


Ground for plea in abatement see 
Abatement and Revival § 175; 
Pleading § 284. 


Deed and prior proceedings see Tax- 
ation § 1923. 


Enrolled bill and: : 
ag as published see Statutes § 
43. 


Journal see Statutes §§ 124, 125. 
Exhibit and: 
Allegations see Pleading § 883. 


Justice’s transcript see Justices 
of the Peace § 564. 


Instructions and issues see Crim- 
inal Law §§ 2482-2490; Trial §§ 
651-659. 

Instrument and: 


Certificate see Acknowledgments 


§ 190. 
Signature see Affidavits § 97; 
Deeds § 55. 


Judgment and: 
Bond see Bail § 274. 
Executions § 179. 
Pleadings, issues, and proof see 


Appeal and Error § 776; Judg- 
ments §§ 87-105. 


Process see Judgments § 86. 
Verdict, decision, or findings see 


Appeal and Error § 777; Judg- 
ments §§ 106-117. 


Location and: 

Petition or agreement see High- 
ways § 132. 
Betas and order see Highways 
133. 

Notice of injury and proof see Mas- 
ter and Servant § 1150. 

Offer and acceptance see Contracts 
§§ 86, 87. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


VARIANCE—VAUDEVILLE 


difference,’® especially a material difference,7® and, 
more especially, a difference or disagreement between 
the essential parts of a legal proceeding that to be 
effectual must agree with each other.®° 


Other terms compared. “Variance” has been com- 
pared with “departure,”®! held to be equivalent to 


“form,”’S? and distinguished from “failure of 
proofs’ and “repugnaney.’’§4 
VARIATION.®> Phrase: “Variation of 


weights.”8® 
VARICOCELE.’* A dilated vein; a varicose en- 


largement of the veins of the spermatie cord or of 
the veins of the scrotum.*$ 


VARICOSE.®® <A _ dilated vein;®°® irregularly 
swollen or enlarged, affected with, containing, or 
pertaining to, varices or varicosities.°* 

VARIETY.°? Diversity; also a collection of dif- 
ferent things.°* The use of the singular has been 
held to include the plural.*4 
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VARIOUS.°*®  Different.%® 

VARY.** To change to something else.®* 

Phrase: “Annul, vary, or modify such direc- 
tions.””°® 

VASECTOMY.: In a male, an operation render- 


ing the individual incapable of begetting offspring.* 
VAST STAAT.? 


VAT.‘ A large tub, vessel or cistern;® any large 
vessel. 


Phrases: “All vats, pans, saws, planers, cogs, 
gearing, belting, shafting, set screws, and machin- 
ery of every description,’ and “vat or pan.’’8 


VAUDEVILLE.® A light kind of dramatic en- 
tertainment,'® interspersed with music and having 
humorous or satirical allusions to current topics of 
the day;'* a dramatic piece in which there are ligh 
or comi¢ songs;1? a short comic piece interspersed 
with species of light songs;1? a theatrical entertain- 


Between:—Continued 
Petition and writ see Mandamus § 
660. 
Pleading and bill of particulars see 
Pleading § 917. 
Portions of record see Indictments 
and Informations § 66. 
Record of claim and ground marks 
see Mines and Minerals § 221. 
Warrant and indictment or infor- 
mation see Indictments and In- 
formations § 538. 
Description of improvement see Mu- 
nicipal Corporations § 2440. 
Dismissal of indictment as former 
jeopardy see Criminal Law § 380. 


Ground for: 


Arrest of judgment see Criminal 
Law §§ 2799, 2800. 


Demurrer see Pleading §§ 498-502. 
Demurrer to evidence see Trial § 
378. 


Motion to strike see Pleading § 
1011. 


New Trial § 43.. 
Question of law or fact: 


Generally see Criminal Law § 2276; 
Trial § 315. : 


Libel and Slander § 546. 
Phrases: 


“Material variance” see Material § 2 
text and note 14. 


“Substantial variance” see Substan- 
tial § 3 text and note 45. 


78. State v. Viering, 221 N.W. 681, 
682, 175 Minn. 475; Red Ball Trans- 
fer & Storage Co. v. Deloe, 120 P. 575, 
576, 30 Okl. 522. 


79. Davidson Grocery Co. v. John- 
Stony some O29 bol, od pe Ldano, 36; 
Ann.Cas.1915C 1129; State v. Viering, 
221 NW. 681. 682, 175 ‘Minn. 475; 
Johnson v. Doubleday, 102 A. 1038, 
1040, 92 Vt. 267; Skinner v. Grant, 12 
Vt. 456, 462 [quot Hodges v. State, 
165 S.W. 607; 611, 73 Tex.Cr. 638]. 


[a] “In its legal sense.’’—Johnson 
v. Doubleday, 102 A. 1038, 1040, 92 
Vt. 267. See State v. Viering, 221 N. 
W. 681, 682, 175 Minn. 475 (“in legal 
parlance’). 


80. Mathews v. U. S., 15 F.(2d) 
139, 142. 
81. Smith v. Nichols, 5 Bing.N. 


Cas. 208, 35 H.C.L. 120, 125 [quot Wil- 
son v. Oil Well Supply Co., 238 P. 415, 
416, 111 Okl. 63] (per Tindal, C. 
“That which is a departure in plead- 
ing is a variance in evidence’’). 


ee} 


“Departure” 18 C.J. p 490. 

82. State v. Sturvs, (Mo.) 51 S.W. 
(2d) 45, 46 (construing statute rela- 
tive to amendment of information). 

SORODIM Ia Soll 

83. See Pleading § 1187. 

“Failure of proof’ see Failure 25 
C.J. p 430 text and note 72. 

84. Fowler y. State, 203 P. 900, 901, 
20 Okl.Cr. 410 (“repugnancy is two 
inconsistent allegations in one plead- 
ing; a variance is a disagreement be- 
tween the allegations and the proof 
in some matter which, in point of law, 
is essential to the charge’). 

“Repugnancy” 54 C.J..p 687. 


85. See also Variance ante; Vari- 
ous post; Vary post. 
86. Inland Waterways Corporation 


v. Hallet & Carey Co., 52 F.(2d) 13, 
15 (as used in a contract of carriage, 
the phrase covers both “shortage in 
weights, and shrinkage . nat [Bay | 
does not signify shrinkage any more 
than it signifies theft; and while 
‘variation of weights’ might be evi- 
dence of shrinkage, it might also be 
evidence of numerous other things’’). 


87. See also Varicose post. 
88. Southern Casualty Co. v. Ful- 
kerson, (Tex.) 30 S.W.(2d) 911, 917 


(“it is more common on the left side 
and gives rise to the formation of a 
soft compressible tumor mass’). 


89. See Varicocele ante. 

“Waricose veins’ see Physicians 
and Surgeons § 10 text and note 4. 

30. Southern Casualty Co. v. Ful- 
kerson, (Tex.) 30 S.W.(2d) 911, 917. 


91. Southern Casualty Co. v. Ful- 
kerson, supra (“as, a varicose nerve 
fiber, vein ulcers’). 


$2. See also Various post; 
post. 

“Variety shows” see Municipal Cor- 
porations § 585 note 26 [a]. 


Vary 


“Variety entertainments” see 
Vaudeville post. 

93. Webster New Int. D. 

94. Pearson v. McKinney, 117 P. 


919, 923, 160 Cal. 649 (construing con- 
tract for the sale of trees). 
95. See Variety ante; Vary post. 


96. Webster D. [quot Common- 
weush v. Jones, 84 S.W. 305, 27 Ky..L. 
eee 


97. See Variance ante; Variation 
ante; Variety ante; Various ante. 
SSa> Merchants’) Iai) & aie @o.nev: 


Northern Trust Co., 95 N.E. 59, 61, 
250 Ill. 86, 45 L.R.A.N.S. 411 [cit Cen- 
tury D.;' Webster” DJ] "White v. 
White, 138 N.Y.S. 1082, 1085, 154 App. 
Div. 250 [cit Cyc]. 


99. White v. White, 138 N.Y.S. 
1082, 1085, 154 App.Div. 250. 


1. See also Criminal Law § 3198; 
Insane Persons § 162. 


2. In re Clayton, 234 N.W. 630, 632, 
120 Neb. 680. 


“Castration” 11 C.J. p 28. 
3. See Onroerende 46 C.J. p 1106. 


4. “Liner” distinguished see Mas- 
ter and Servant § 527 note 72 [ce]. 


Particular statutory requirements 
Fae Tee and Servant § 522 notes 40 


5. Century D.; Standard D. [both 
quot Levberg v. Schumacher, 160 N. 
Y.S. 155, 156, 1738 App.Div. 640 (rev 
121 N.E. 808, 225 N.Y. 167)] (‘“espe- 
cially for holding liquids or for treat- 
ing something in liquid, during a 
manufacturing process, as in brewing ~ 
or in tanning, usually named from 
the operation that it serves—as heat- 
ing vat, dipping vat, draining vat’’). 


{a} For example “a cistern for 
tanneries or brewers.’’ Worcester D. 
{quot Levberg v. Schumacher, 160 N. 
Y.S. 155, 156, 173 App.Div. 640 (rev 
121 N.E. 808, 225 N.Y. 167)]. ; 

“Wessel” [40 Cyc 196]. 

6. Worcester D. [quot Levberg v. 
Schumacher, 160 N.Y.S. 155, 156, 173 
App.Div. 640 (rev 121 N.E. 808, 225 
N.Y. 167)] (“but particularly one in 
which liquids are kept while imma- 
ture’’). 

7. Inland Steel Co. v. Kachwinski, 
TOME 24.9) 2205180) ChGVA. bade 


8. See Master and Servant § 522 
note 40 [f] (2). 


9. See also Theaters and Shows 62 
Cae passes 


10. Universal Enc. [quot Princess 
Se aia Co. v. Wells, 271) BY 226; 


il. Appleton Ene. (1911); Uni- 
versal Ene. [quot both Princess 
pape nent Com v., Wells, 1271)8y 226) 
30]. 


12. Standard D. [quot Princess 
pea Cooiva Wieliste2 Til Vinee Ge 


13. Webster D. [quot Princess 


eo aan atk Co. v. Wells, 271 F. 226, 


426 [66 C.J.] 


ment consisting of a slight dramatic sketch or panto- 
mime interspersed with songs or dances?‘ or a series 
of short sketches, songs, dances and acrobatic feats 
having no dramatic connection;!* a theatrical piece, 
usually a comedy the dialogue of which is intermin- 
gled with light and satirical songs sung in familar 


airs.1& 


In the trade, a term describing a species of enter- 
tainment composed of a number of isolated acts and 
attractions ‘put together so as to form a balanced 


show. = 
VAULT. nS 

to interment, a place to entomb, and when so used, a 
14. Webster D. [quot Princess} 

Amusement Co. v. Wells, 271 F. 226, 

230]. 
15. Standard D. [quot Princess 


sony cement: Co. v. Wells, 271 F. 226, 
230]. 


[a] English and American usage 
, compared. —‘‘In English usage vaude- 
‘ville is practically synonymous with 
what is generally known as musical 
comedy; but in America it.is applied 
also to music hall variety entertain- 
ments.”’ Encyclopedia Britannica 
{quot Princess Amusement Co. Vv. 
Wells, 271 F. 226, 230]. See Schenchk 
in ‘Variety’’ (1913). [quot Princess 
Amusement Co. v. Wells, 271 F. 226, 
230] (‘‘the current musical comedies 
are nothing’ more than vaudeville 
shows lacking variety’’). 


[b] “Zn the French sense of the 
term, it means a comedy of more or 
less farcical order, in which a certain 
numer of songs, pallads, rarely con- 
certed numbers, usually incidental to 
and without particular reference to 
the action, have been so to speak in- 
serted.’””’ De Koven [quot Princess 
Amusement Co. v. Wells, 271 F. 226, 
230]. 


[c] . “Musical tabloid” distin- 
guished.—‘‘Where the. exhibition is 
confined to a musical tabloid in which 
the plot and the characters taken by 
different actors are preserved, to pro- 

, duce ‘just one whole play by itself,’ 
without any special independent fea- 
‘tures brought into it, it is not vaude- 
Valdes DIC. y. 3 if, in e¢onnection 
with the musical tabloid, during the 
intermissions between the scenes or 
acts, other features are put on, it is 
vaudeville.” Princess Amusement Co. 
v. Wells, 271 F. 226, 231. 


16. Webster D. [quot Princess 
Amusement Co. v. Wells, 271 F. 226, 
23.0) « 

17. Hart v. B. F. Keith Vaudeville 
Exchange, 12 F.(2d) 341, 342. 


[a] “he vaudeville business con- 
sists of the authors or creators of 
,audeville acts, who sell or otherwise 
dispose of their offerings for cash or 
cen a royalty basis; producers of acts 
who acquire the right to produce 
vaudeville acts, procuring the scenery, 
appliances, costumes, animals, actors, 
or artists necessary for the produc- 
tion of the act; artists or actors who 
perform in vaudeville acts; also book- 
ing agents, who procure contracts for 
appearance of vaudeville acts in the 
vaudeville theaters. There is 
also the personal representative who 
represents the owners of vaudeville 
acts in their relation with booking 
agencies.” Hart v. B. F. Keith Vaude- 
ville Exchange, 12 F.(2d) 341, 342. 


18. Vault: 


Brick structure open one one side dis- 
tinguished see Explosives § 6 text 
and note 46. 


In one sense, a cellar;*® in reference 


VAUDEVILLE—VEHICLE 


place.?? 


VECTIGAL, 


elsewhere.?°® 


Phrases: 


their natural state,”?" “vegetables . . . 


tomb,?° or a receptacle for the dead—a last resting 


VEAL. The fiesh of a calf used for food.?? 


ORIGINE IPSA, JUS CHSARUM 
ET REGUM PATRIMONIALE EST.** 


VEGETABLES.*+ 


The word has been defined 


“Necessary vegetables,”?° “vegetables in 
>] 


prepared 


or preserved,”?* and “vegetables, used principally in 


Cemeteries §§ 22-30. 
Under street see Municipal Corpora- 
tions §§ 3729-3731. 
Phrases: 
“Safe or vault” see Safe § 2 text and 
note 64. 


“Vault or safe” see Safe § 2 text and 
note 65. 


19. Webster D. [quot Bigham v. 
State, 20 S.W. 577, 31 Tex.Cr. 244, 249. 

“Cellar” 11 C.J. p 47. 

20. Matter of Brick Presb. Church, 
3 Edw. (N.Y.) 155, 168. 

“Tomb” 62 C.J. p 1080. 


21. Matter of Brick Presb. Church, 
3 Edw. (N.Y.) 155, 168. 


22. Webster New Standard D. 
{quot U. S. v. Swift, 13 Cust.App. 542, 
544 (‘the common understanding [of 


the word] is in agree- 
ment”) ]. 
[a] “Giver” not included in com- 


mon parlance. U.S. v. Swift, 13 Cust. 
App. 542, 544. “Liver” 88 C.J. p 70. 


23. A maxim meaning ‘Tribute in 
its origin is the patrimonial right of 
kings and emperors.” Peloubet Leg. 
Max. 

24. “Pickles” limited to see Cus- 
toms Duties § 36 note 88 [a]. 


25. See Customs Duties § 386 note 
Ohi ‘fad. 

“Vegetable substances” see Cus- 
toms Duties § 51 text and note 80; 
Fibrous 25 C.J. p 1086 note 66 [a]. 


26. See Necessary § 5 text and note 
92. 
United States v. Strohmeyer & 
ArpeCon 167, Re Sars Das 9S) OeOAG 
65. See Customs Duties § 36 text and 
note 92 [a]. 


28. See Prepare 49 C.J. p 1331 note 
9 [c]. See also Customs Wuties § 36 
note 93 [a]. 

29. Schneider v. Lawrence, 21 F. 


Cas.No. 12,470, 3 Blatchf. 115. 
. 80. Vehicle: 


Collision see Carriers §§ 13883-1385; 
Railroads § 1454 et seq; Street Rail- 
roads § 267 et seq. 


Contributory negligence of occupant 
see Negligence §§ 566-572, 586-594. 
Exemptions §§ 90-100. j 
Injury to passenger see Carriers §§ 
1377, 1378. 
Larceny: 
By driver see Larceny § 193. 
From vehicle see Larceny § 48. 
Licenses §§ 81-86. 


Livery Stable and Garage Keepers 38 
CORR oleyfalle 


Mail see Executions § 60. 


| “Stage carriage” 


dyeing or composing dyes.”?° 
VEHICLE.*®® As used in common speech, the word 


Master’s liability for injury to: 
Servant: = 


Generally see Master and Sery- 
ant § 464. 


Railroad employee see Master and 
Servant § 495 et seq. 


Third person see Master and Sery- 
ant §§ 1463-1465, 1500-1503. 


Motor Vehicles 42 C.J. p 563. 


Municipal, liability for injury see 
Municipal Corporations §§ 1932, 
1946. i 

Use of: 


Highways §§ 409-438. 
Streets see Municipal Corporations 
§§ 461, 597, 3874-3884. 
Particular vehicles: 
“Airship’’ see Aerial Navigation § 2. 
“Autobus” see Motor Vehicles § 7. 
“Automobile’’ see Motor Vehicles §§ 


, 


“Automobile truck’’ 
cles § 6 
“Auto stage” see Motor Vehicles § 5. 


“Auto truck’? see Automobile 6 C.J. p 
~ 867 note 28 [a]. 


“Bieycele!” 72C.J.“p' L152: 

“Box car’ 9 C.J. p 315. 

“Gable car's) 9C.lap seta 45 
‘Can7rgnG.Jde Do lace. 

“Carniagie! SvC.i.ipwl2o 4. 

ee 10 C.J. p 1243; Exemptions § 


see Motor Vehi- 


‘Chariot’ Ag C.J. pi290 

“Coach” 11.C-3.1 pe9o3. 

fDray hel IC. 5 sy hese 

“Blevator’ 20 C.J. p 400. 

Bann carriage” see Hackney 29 C. 


“Hackney coach’ see Hackney 29 C. 
J. p 202 text and note 13. 


“Hand car’ 29 C.J. p 211. 
SHLNSY aso ede p so4e 


“Light cart” see Light 87 C.J. p 659 
text and note 17. 


“Locomotive” 38 C.J. p 134. 

“Motor bus” see Motor Vehicles § 7. 

“Motor car” see Motor Vehicles § 8. 

“Motor cycle” see Motor Vehicles § 9. 

eee vehicle” see Motor Vehicles 
3 . 

“Omnibus” 46 C.J. p 1094. 


“Railroad car’’ see Railroad or Rail- 
way § 2 text and notes 95, 


“Sleigh” 58 C.J. p 768. 
“Stage’’§ 4. 

see Stage § 4, 
“Stage coach”? see Stage § 4, 
“Street car” see Street § 2. 
“Taxi” see Motor Vehicles § 10. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


has a varied and somewhat extended meaning.*! 
“Vehicle” has been defined as a conveyance;*? a 
an instrumentality for 
transporting persons or things from place to place ;*4 
that in or on which any person or thing is or may 
be carried;** specifically, a means of conveyance 
upon land;** and hence a earriage;** any carriage 


means of conveyance ;*3 


“Taxicab” see Automobile 6 CJ. p 
Tie note 28 [b]; Motor Vehicles § 


“Traction engine’ 63 C.J. p 229. 
Mirailer” 63° C:J.op 763: 
“Tram” 68 C.J. p 765. 
“Tramcar’”’ 63 C.J. p 766. 
“Tricycle’’ see Bicycle 7 
text and notes 1, 2. 
Sree! 65 Cal se ptr 8s 


“Velocipede’”’ post; Bicycle 7 C.J. p 
1153 text and notes 3, 4. 


“Wagon” see Wagon [40 Cyc 249]. 
See also Exemptions § 92. 


Sl. Riser v. Federal Life Ins. Co., 
224 N.W. 67, 68, 207 Iowa 1101, 63 A.L. 
R. 292. See dis op in Bradley vy. 
Minneapolis St. Ry. Co., 201 N.Ww. 606, 
609, 161 Minn. 322, 46 A.L.R. 993 (“it 
is difficult to find a word in this flexi- 
ble, and sometimes nebulous, language 
of ours with a more expansive mean- 
ing than vehicle. Language is a vehi- 
cle of thought, a pill, a vehicle of 
medicine, and a dirigible, a vehicle of 
the air. Standing alone, ‘vehicle’ may 
refer to any one of them. The point 
is that, when seeking to ascertain the 
meaning of the word, it is in any case 
indispensable to study its context”), 


32. Century D. [quot Davis vy. 
Petrinovich, 21 So. 344, 112 Ala, 654, 
657, 36 L.R.A. 615; Berg v. Hetzler 
Bros., 166 N.Y.S. 830, 831, 179 App. Div. 
551]; Worcester D. [quot Berg v. 
Hetzler Bros., supra; Reg. vy. Justin, 
24 Ont. 327, 329]. . 


[a] “Conveyance” distinguished as 
used in statutes relative to payment 
for overtime services of customs in- 
spectors. Mellon v. Minneapolis, St. 
P. & S. S. M. Ry. Co., 56 App.D.C. 160, 
11 F.(2d) 332, 334. 


[b] Statutory definitions. — (1) 
“The word ‘vehicle’ includes every de- 
Scription of carriage or other con- 
trivance used, or capable of being 
used, as a means of-transportation on 
land, or through the air.” Tariff Act 
§ 401 (Comp. St. Suppl. Annot. [1923] 
§ 5841d) [quot Mellon v. Minneapolis, 
CLC vik. CO,c11 C20), 35,7 364. the 
language in its terms is broad enough 
to cover any sort of conveyance used 
in the transportation of passengers 
and merchandise, either by land or by 
water, or through the air’)]. (2) 
“The word ‘vehicle’ includes every 
description of carriage or other arti- 
ficial contrivance used, or capable of 
being used, as a means of transporta- 
tion on land.” Rev. St. § 4 (1 USCA 
§ 4) [quot McBoyle v. U. S., 51 S.Ct. 
340, 341, 283 U.S. 25, 75 L.Hd. 816 (‘‘in- 
tended . . rather to enlarge 
than to restrict the definition’); Berg 
v. Hetzler Bros.,.166 N.Y.S. 830, 831, 
1795s App.Div.. (5115. 163) » “Vehicle” 
includes “equestrians, led horses and 
everything on wheels or runners, ex- 
cept street railway cars and baby car- 
riages, unless otherwise specified.” 
“Trafic act’’ of 1915 “(Pamph. L. p 
285) [quot Reed v. Public Service Ry. 
Co., 99 A. 100, 89 N.J.Law 431, 432]. 
(4) ‘‘Vehicle’ shall include a horse 
and every kind of conveyance, except 
a baby carriage, a street surface car 
and a push cart.’ General Highway 
Traffic Law (Consol. L. c 70) § 2 [quot 
Connor v. Western New York Motor 
Lines, 164 N.E. 892, 893, 250 N.Y. 165]. 
(5) “Every mechanical device mov- 


C.3.. p: 1153 


VEHICLE 


ing by any other power than human 
power over the highways of the state, 
excepting only such as move exclu- 
Sively on stationary rail tracks.” Or. 
Code (1930) § 55-101 subd 5 (L. [1927] 
c 364 § 1 p 486) [quot Haynes v. 
Sprague, 295 P. 964, 965, 137 Or. 23 
(excludes bicycles) ]. (6). “Every 
device in, upon, or by which any per- 
son or property is or may be trans- 
ported or drawn upon a public high- 
way, excepting tractors, agricultural 
machinery, devices moved by human 
power or used exclusively upon sta- 
tionary rails or tracks: Provided, 
that, tor the purpose of Article X of 
this act, a bicycle or a ridden anima 
or a tractor shall be deemed a veéhi- 
cle.”” Vehicle Code, Act May 1, 1929, 
P. L. 905, § 102 (75 PS § 2) [quot 
Devers y. City of Scranton, 161 A. 540, 
542, 308 Pa. 13]. (7) “Every device 
in, upon or by which any person or 
property is or may be transported or 
drawn upon a public highway, except- 
ing devices moved by human power or 
used exclusively upon Stationary rails 
OM NUCAcCk Ss.” HASt. LOD 7) t's" Sh dS eG) 
(a) [quot Whaley v. State, 227 N.W. 
942, 948, 200 Wis. 267]. 


[c] Definition in state highway 
rules.—‘‘Any conveyance propelled or 
drawn by its own or other power.” 
See Trussell v. Ferguson, 239 N.W. 
461, 463, 122 Neb. 82 [quot publication 
of Department of Public Works]. 


{d] Definition in municipal char- 
ter.—‘‘Vehicle” “shall be deemed to 
include wagons, trucks, carts, cabs, 
carriages, stages, omnibuses, motors, 
automobiles, locomobiles, locomotives, 
bicycles, tricycles, sleighs or other 
conveyances for persons or proper- 
ty.” New York City Charter [quot 
Fifth Ave. Coach Co. v. New York, 
86 N.H. 824, 194 N.Y. 19, 26, 21 LRA. 
N.S. 744, 16 Ann.Cas. 695 (aff 221 U.S. 
467, 31 S.Ct. 709, 55 L.Ed. 815); Berg 
v. Hetzler Bros., 166 N.Y.S. 830, 831, 
179 App.Div. 551]. 


“Conveyance” § 1. 


33. Webster D. [quot Berg v. 
Hetzler Bros., 166 N.Y.S. 830, 831, 179 
App.Div. 551]; Foster v. Curtis, 99 N. 
E. 961, 963, 213 Mass. 79, 42 L.R.A.N. 
Sr 1188, Ann.Cas.1913EH 1116 [quot 
Stanley v. Tomlin, 129 S.B. 379, 382, 
143 Va. 187]. 


34. Sant v. Continental: Life Ins. 
Co. of St. Louis, Mo., 291 P. 1072, 1074, 
49 Idaho 691. 


35. Webster D. [quot Berg v. 
Hetzler Bros., 166 N.Y.S. 830, 831, 179 
App.Div. 551] (‘“‘as a coach, carriage, 
wagon, cart, car, sleigh, bicycle, ete.”). 


[a] Similar definitions. — (1) 
“That in or on which any person or 
thing may be carried.” Deardorff v. 
Continental Life Ins. Co., St. Louis, 
Mo., 151 A. 814, 801 Pa. 179, 181 [cit 
Cyc] (‘as a coach, wagon, car, or bi- 
cycle’), (2) “That in which any- 
thing is or may be carried.’’ Web- 
ster D. [quot Fleming v. Spracklin, 
(Ont.) 64 Dom.L.R. 382, 385]. (38) 
“That in which anything is carried.” 
Worcester D. [quot Berg v. Hetzler 
Bros:, 166 N.Y¥.S. 830, 831, 179 App. 
Div. 551; Reg. v. Justin, 24 Ont. 327, 
329]. 


36. Webster D. [quot Berg v. 
Hetzler Bros., 166 N.Y.S. 830, 831, 179 
App.Div. 551]. 


[a] Similar definition—“A  con- 


[66 C.J.] 427 


moving on land,*® either on wheels or on runners ;?? 
any carriage or conveyance used or capable of being 
used as a means of transportation on land.49 “Vehi- 
cle” includes every description of carriage or other 
artificial contrivance used or capable of being used 
as a means of transportation on land.#! 
term is more generally applied to wheeled carriag- 


But: the 


veyance of any kind used on land.” 
Oxford D. [quot Fleming y. Spracklin, 
48 Ont.L. 533, 536, 19 Ont.W.N. 355]. 


“Vehicle” as thing moving on land 
as distinguished from aircraft see in- 
fra text and note 48. 


37. Worcester D. [quot Bere” SVs 
Hetzler Bros., 166 N.Y.S. 830, 831, 179 
App.Div. 551; Reg. v. Justin, 24 Ont. 
327, 329]. 


. 38. Century D. [quot Fleming v. 
Spracklin, 48 Ont.L. 533, 536, 19 Ont. 
W.N. 355]. 


39. Century D. [quot Davis v. 
Petrinovich, 21 So. 344, 112 Ala. 654, 
36 L.R.A. 615; Emerson Troy Granite 
Co. v. Pearson, 64 A. 582, 583, 74 N.H. 
22 (in part); Berg v. Hetzler Bros., 
166 N.Y.S. 830, 831, 179 App.Div. 551; 
Boes v. Commissioners of Montgom- 
ery County, 7 Ohio N.P.N.S. 76, 79]. 

[a] Similar definition “Any kind’ 
of carriage moving on land, either on: 
wheels or runners.” Webster D.’ 
[quot Fleming v. Spracklin, (Ont.) 64 
Dom.L.R. 382, 385]. 


[b] In “the dicticnaries of the 
Legislature . . . contained in 
their statute-books in. such 


enactments as the Highway Travel 
Act, the Motor Vehicles Act, the Snow 
Roads Act, it is on every page, if not 
in every section, made plain that the 
word ‘vehicle’ in the mind of the Lee- 
islature is a wheeled or runnered con- 
veyance such as is used on the roads: 
of the Province.” Fleming v. Sprack-' 
lin, (Ont.) 64 Dom.L.R. 382, 385, 386 
(per Meredith, C.J.C.P.). ; 


40. Conder v. Griffith, 111 N.E. 816, 
818, 61 Ind.App. 218. 


41. Bouvier L.D. [quot National 
Fire Ins. Co. v. Elliot, 7 F.(2d) 522, 
524, 42 A.L.R. 1121]; Woodward v. 
Insular Collector of Customs, 39 Phil- 
ippine 512, 516. 


[a] Thus, (1) “the word compre- 
hends coaches, chariots, gigs, suikies, 
waggons, carts of every kind, sleighs 
and sleds.”’ Webster D. [quot Flem- 
ing v. Spracklin, (Ont.) 64 Dom.L.R. 
382, 385]. (2) “The term has not 
been restricted to horse-drawn car- 
riages, but includes bicycles, motor- 
cycles, automobiles, or a street-car.” 
Foster v. Curtis, 99 N.E. 961, 963, 213 
Mass. 79, 42 L.R.A.N.S. 1188, Ann.Cas. 
1913E 1116. See Stanley. v.. Tomlin, 
129 S.E. 379, 382, 1438 Va. 187 (“in 
reviewing the various acts regulating 
automobiles, it is observed that, in the 
titles thereto, the Legislature adopted 
the term ‘vehicle’ as the term indica- 
tive of all conveyances, save those 
whose motive power was animal’). 
(3) “The word ‘vehicle’ is certainly 
broad enough to include any machine 
which is used and driven on the trav- 
eled part of the highway for the pur- 
pose of conveyance upon the high- 
way.” See Bicycle 7 C.J. p 1153 note 
97 [ce] (6). 


([b] “Automobile” or “car.”—(1) 
Compared. Deardorff v. Continental 
Life Ins. Co., 151 A. 814, 301 Pa. 179, 
181 (‘‘‘vehicle’ is a much broader 
term than ‘automobile’ or ‘car.’ Un- 
der the definition of a vehicle a bi- 
cycle would be included, so would a 
motorcycle; but under the definition 
of car, noither a bicycle nor a motores 
cycle would be included’)... (2) “Au- 
tomobile” included see Motor Vehicles 
§ 3 text and note 27. 
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es.42, “Vehicle” 
as well as the thing drawn.#? 


communication,** of conveyance, 
communication.4® 


Aircraft.*® 
to use ‘ 


{c] Dray includei.—Memphis_ v. 
Battaile & Co., 8 Heisk. (Tenn.) 524, 
B87, 24 Am.R. 285. See Griffon v. 
Powell, 64 Ga. 625, 627 (“‘possibly’”’). 


[d] Elevator.—(1) ‘An _ elevator 
car in an office building ha- 
bitually used for the transportation of 
passengers, comes within the mean- 
ing of the clause ‘other vehicle for the 
conveyance of goods or passengers’ 
{in statute relative to common ecar- 
riers]."”" Farmers’ & Mechanics’ Nat. 
Bank v. Hanks, 128 S.W. 147, 150, 61 
Tex.Civ.App. 379 [rev 137 S.W. 1120, 
1125, 104 Tex. 320, Ann.Cas.1914B 368 
(‘liability is to be adjudged as if the 
statute in question . . . read as 
follows: ‘Or other like vehicles for 
the conveyance of gocds and passen- 
gers’ [that is] agencies and 
carriers transporting passengers and 
freight from some point of origin to 
some more or less distant point 
of destination . Bane ove les 
never a mere journey from one story 
of a building to another’’)]. (2) An 
elevator “which runs up and down” 
not included within ‘‘vehicles,” as 
used in a workmen’s compensation 
act. Wilson v. C. Dorflinger & Sons, 
112 N.E. 567, 568, 218 N.Y. 84, Ann. 
Cas.1917D 38. 


fe] Locomotives, cars, and street 
cars.—(1) Locomotive included see 
infra text and note 43. (2) Street 
car included. Syck v. Duluth St. Ry. 
Co., 177 N.W. 944, 945, 146 Minn. 118 
f{foll Bradley v. Minneapolis St. Ry. 
Co., 201 N.W. 606, 608, 161 Minn. 322, 
46 A.L.R. 993] (both construing stat- 
ute relative to right of way at street 
intersections). (3) “The word ‘ve- 
hicle’ will not ordinarily include loco- 
motives, cars, and street cars, which 
run and are operated only over and 
upon a permanent track or fixed way, 
and it will not be held to include them 
unless the context of the ordinance 
or statute [in question] clearly in- 
dicates an intention to do so.” Con- 
der v. Griffith, 111 N.E. 816, 818, 61 
Ind.App. 218. See Baltimore, etc., R. 
Co. v. District of Columbia, 10 App.D. 
Cc. 111, 125, 126 (‘railroad locomo- 
tives and cars .. may, no 
doubt, be regarded as vehicles in a 
strained sense, and therefore held to 
be comprehended in the word when 
such an intention can be reasonably 
gathered from the context; but they 
are not within its usual and ordi- 
nary Ssignification’’). (4) Street-car 
held not to be included within mean- 
ing of statute or ordinance. Harris v. 
Johnson, 161 P, 1155, 174 Cal. 55, L.R. 
A.1917C 477, Ann.Cas.1918EH 560; City 
of Chicago v. Keogh, 125 N.E. 881, 
882, 291 Ill. 188; Reed v. Public Serv- 
ice Ry. Co., 99 A. 100, 89 N.J.Law 
431; Whitaker v. Eighth Ave, R. Co., 
51 N.Y. 295, 298; Hl Paso Bilectric 
Co. v. Collins, (Tex.) 10 S.W.(2d) 397, 
3899: Magnolia Gas Products Co. v. 
Rydjewski, (Tex.Civ.App.) 300 S.W. 
100, 101. See Street Railroads § 236 
text and note 74. (5) Statutory 
definitions excluding railroad locomo- 
tives and cars or street cars see su- 
pra note 32 [b]. 


{f] Silea.—(1) A bob-sled is in- 
cluded within a statutory definition of 
“vehicle.” Long v. Hicks, (Wash.) 
21 P.(2d) 281, 284. (2) <A hand sled 
is not included in ‘‘vehicle,’” within 


may inelude the machine drawing 
In a wider sense, that 
which is used as an instrument of conveyance or 
transmission, or 


Although etymologically it is possible 
vehicle” to signify a conveyance working on 


VEHICLE 


Watercraft.*® 
tereraft.°° 


the meaning of a statute requiring 
lights, although,a hand sled ‘‘may be 
such conveyance or vehicle as would 
have the right to use the cartway of 


a street.” Idell v. Day, 116 A. 506, 
507, 273 Pa. 34, 20 A.L.R: 1429. 

[g] Traction engine included.— 
Tungamah Shire v. Merrett, 15 Austr. 
COE, W407 tbo. a8: See Emerson 
Troy Granite Co. v. Pearson, 64 A. 
582, 74 N.H. 22 (construing statute 


reiative to licensing operators of mo- 
tor vehicles, “it [traction engine] cer- 
tainly is a vehicle in the sense that it 
carries the operator and the materials 
used in its operation’’). 


[h] Truck.—(1) Included. Wha- 
ley v. State, 227 N.W. 942. 943, 200 
Wis. 267. See Farmers’ Blevator & 


Live Stock Co. v. Satre, 195 N.W. 1011, 
1012, 196 Towa 1076 (farmer’s truck). 
(2) Fire truck not included. Devers 
v. City of. Scranton, 161 A. 540, 541, 
542, 308 Pa. 13 (construing statute 
relative to municipal liability). See 
White v. City of Casper, 249 P. 562, 
565, 35 Wyo. 871 (construing statute 
relative to speed of motor vehicles, 
fire trucks ‘‘are not considered as 
coming within the designation of or- 
dinary vehicles’). 


[i] Wagon included.—Griffin _ v. 
Powell, 64 Ga. 625, 627; Farmers’ B1- 
evator & Live Stock Co. v. Satre, 195 
N.W. 1011, 1012, 196 Iowa 1076; Trus- 
sell v. Ferguson, 239 N.W. 461, 463, 
122 Neb. 82. See Spears Dairy  v. 
Bohrer, (Tex.Civ.App.) 54 S.W.(2d) 
872, 875 (within meaning of Code, a 
little wagon used by a boy). 


{i] Other machines or devices in- 
cluded.—(1) Mower, drawn or devised 
to be drawn by animals. Trussell v. 
Ferguson, 239 N.W. 461, 463, 122 Neb. 
82. (2) Road grader. Sant v. Con- 
tinental Life Ins. Co., 291 P. 1072, 1074, 
49 Idaho 691. (3) Scraper, conveyor, 
or snow earrier. Berg v. Hetzler Bros., 
166 N.Y.S. 830, 832, 179 App.Div. 551, 
(4) Thresher, mounted on axles and 
wheels, while being drawn to a farm 
where the work was to be done. Vin- 
cent v. Taylor Bros., 168 N.Y.S. 287, 
288, 180 App.Div. 818. (5) Wheeled 
or rolling chairs. Stevenson y. Unit- 
ed States Exp. Co., 70 A. 275, 221 Pa. 
BO) 12:3) Amis. wep. 

[k] Other machines or devices not 
included.—(1) Child’s coaster within 
meaning of ordinance requiring 
lights. Wright v. Salzberger & Sons, 
254 P. 671, 676, 81 Cal.App. 690. (2) 
Thresher, mounted on axles and 
wheels, after the horses have been 
detached and it is being operated as 
a stationary engine. Vincent vy. Tay- 
lor Bros., 168 N.Y.S. 287, 288, 180 App. 
Div. 818. 


“Bicycle” included see Bicycle 7 
C.J. p 1152 text and note 97 


“Motor cycle’ included see Motor 
Vehicles § 9 


42. Webster D. [quot Fleming v. 
Spracklin, (Ont.) 64 Dom.L.R. 382, 
385]. 

43. Tungamah Shire v. Merrett, 15 


Austr.C.L.R. 407, 413 [cit English Lo- 
comotives on Highways Act (1896), 
using the expression ‘‘vehicles so ex- 
empted whether locomotives or drawn 
by locomotives’’]. 


[a] “Waggon wain cart or other 


land or in water or air, and although legislation 
sometimes extends the use of the word to both land 
and air,‘ in everyday speech “vehicle” calls up the 
picture of a thing moving on land.*§ 


“Vehicle” is rarely applied to wa- 


The word has been held not to apply to 


carriage drawn by animal power” 


compared.—‘ Vehicle” is ‘“a larger 
term . . [including] the more mod- 
ern appliances being used on 


roads in the shape ‘of locomotives.’ 
Tungamah Shire v. Merrett, 15 Austr. 
C.L.R. 407, 420 (per Barton, SiaNs 


[b] In Australia, “from what I 
know of the use of the word ‘vehicle’ 
in 1903 it would include a struc- 

ture running on wheels and drawing 
another as well as the structure 
drawn.’ Tungamah Shire v. Merrett, 
15 BeBe AR R. 407, 413 (per Griffith, 


44. Webster D. [quot Berg v. Hetz- 
Jer Bros., 166 N-Y;S. $30,.93i9 L7G eApps 
Div. 551] (“as, matter is the vehicle 
of energy’’). 


45. Century D. [quot Davis v. Pe- 
trinovich, 21 So. 344, 112 Ala. 654, 36 
L.R.A. 615; Berg v. Hetzler Bros., 166 
N.Y.S. 830, 831,179 App.Div. 551; Boes 
v. Commissioners of Montgomery 
County, 7 Ohio N.P.N.S. 76, 79]. 


; ao “Airship” see Aerial Navigation 
47. See supra note 32 [b] (1). 
48. McBoyle v. U. S., 51 S.Ct. 340, 
283, US. 25) 75 L.Ed. 816. .See. supra 


text and notes 36, 38-40. But see 
Woodward vy. Insular Collector of 
Customs, 39 Philippine 512, 516 (“‘lex- 
icographers, in their definitions of 
words and phrases, usually limit 
themselves to their present and past 
use and signification. The old defini- 
tion or the generally accepted defini- 
tion of a ‘vehicle’ includes every de- 
scription of carriage or other artificial 
contrivance used, or capable of being 
used, as a means of transportation on 
land. Changed conditions and new in- 
ventions sometimes make it necessary 
for lexicographers to change or modi- 
fy their definitions of words. Little 
did the lexicographers believe, or even 
anticipate, at the time the above defi- 
nition was given, that there would 
come into common uSe ‘carriages or 
other artificial contrivances used as a 
means of transportation’ otherwise 
than ‘on land.’ The use of carriages 
and artificial contrivances as a means 
of transportation ‘in the air’ will un- 
doubtedly lead to a modification of the 
above definition of a vehicle’’). 

[a] “Airplane” distinguished.—As 
used in a statute relative to the trans- 
portation of a stolen vehicle, ‘‘vehicle” 
refers to ‘a vehicle that runs, not 
something, not commonly ealled a 
vehicle, that flies.” McBoyle v. U. S., 


bls S. Cts 34057341, 283 9S.) 255, aes 
Ed. 816. 
49. ‘“‘Wehicle” etymologically in- 


cluding conveyance workiug in water 
see supra. text and note 47. 


50. Webster D. [quot Fleming v. 
Spracklin, (Ont.) 64 Dom.L.R. 382, 385 
(per Meredith, C. J. C. P.)]; Duckwall 
v. New Albany, 25 Ind. 283, 286 [cit 
Webster D.J]. See Fleming v. Sprack- 
lin, (Ont.) 64 Dom.L.R. 382 (where 
Riddell, J., on page 390, said a “vehi- 
cle’ under a certain act, ‘Cicero 
speaks of a ship as ‘furtorum vehicu- 
lum,’ and the word may well have 
that significance,’ but Meredith, C. 

P., on page 385 said: “We are not 
to turn ta the dictionaries to find 
some obscure or ancient meaning for 


For later cases, developments and changes:in the law see Annotations, same title and section number, 


, 


VEHICLE—VEL ARDENDI, ARUNDI, ETC. 


a boat®! or ferryboat.®? 


Animals.°* Abstractly, “vehicle” may be properly 
used to include a horse when used as a means or in- 
strument of conveyance.®* However, in the con- 
struction of an insuranee policy, it has been held that 
a horse, saddled and bridled and used as a means of 
conveyance or transportation, is not a ‘“vehicle.’’*> 
A domestic animal, unattached to a vehicle or con- 
veyance, is not a “vehicle of transportation,” within 
the meaning of a liquor statute.°° 


Phrases: “Air craft, water craft or vehicle,”5? 
“any other self-propelled vehicle not designed for 
running on rails,”>’ “every motorcycle or vehicle,”®? 
“every vehicle on wheels,”®® “for every vehicle used 
chiefly for carrying passengers,’’*! “originating with- 
in the vehicle,”®? “other vehicle [or vehicles],’°3 
“rear of any vehicle,”®* “road vehicle,”®® “team or 
other vehicle,”*® “the wagon or other vehicle,’’®7 
“vehicle and load,”®> “vehicle engaged in the reg- 
ular distribution of ice at retail,”®® “vehicle of four 
wheels or less,”’° “vehicle of transportation,”’™! and 
“Vehicle on a public highway or elsewhere’’;72 also 
“drays and wheeled vehicles run for profit,”7° “move- 
ments of vehicles,’"* “or other wheeled vehicles, of 


legislative words of the present day. 62. 
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whatever description,”?® “public vehicles, using the 
streets of the city for trade or traffic,’*® “vehicles 
for heavy transportation,”’* “vehicles so exempted 
whether locomotives or drawn by locomotives,”**® “ve- 
hicles used for pay,”’® and “when such vehicles are 
used for the transportation or delivery of persons for 
hirer 739 


VEHICULAM VEL JUMENTUM AGENDI NON 
ETIAM EST JUS ITER EUNDI AMBULANDI.*! 


VEIL.*? “Veil,” as a noun, is a piece of cloth or 
other material, usually thin and light, designed to 
be worn over the head and face as an ornament or 
to protect or wholly or partly conceal the face from 
view.*3 Asa verb, “to veil” is to cover with a veil.*4 


VEILING.®> <A veil.8°® 


Veilings, as used in a tariff act, is a designation 
which signifies a material chiefly or exclusively used 
for the making of veils.87 


VEIN.§® 


VEL ARDENDI, ARUNDI, CONSTRUENDI, 
VEL CLAUDENDI ESTOVERIA SUNT.°*?® 


. . . Every one is supposed to know 
the law: that is hard enough; but, 
if he is not only to know the law 
according to the popular meaning of 
the words in which it is written, but 
to know it according to the meaning 
which some one 2,000 years ago at- 
tributed to it, in a now long dead 
tongue, much harder, indeed intoler- 
able, must be every one’s lot. , 
Until some one finds an instance on 
this continent, or in modern times 
anywhere, in which the word ‘vehicle’ 
has been applied to watercraft, I shall 
be unable to say even that it is rarely 
so applied, but rather shall say, in 
accord with my knowledge, that it is 
never so applied’’). 


51. Fleming v. Spracklin, 48 Ont. 
i, 533, 5367 19 Ont. W.N..355. 

52. Duckwall v. New Albany, 25 
Ind. 283, 286. 

53. “Team” as: 

Including ‘‘vehicle’” see Team § 1 text 

and note 3; Exemptions § 93. 

Not including ‘‘vehicle’ see Team § 

1 text and note 5. 

Statutory definition of “vehicle” as 
including horse or ridden animal see 
supra note 32 [b]. 

54 Riser v. Federal Life Ins. Co., 
224 N.W. 67, 68, 207 Iowa 1101, 63 A. 
LR. 292. 

55. Riser v. Federal Life Ins. Co., 
224 N.W. 67, 69, 207 Iowa 1101, 63 A. 
Re 2925 


56. State v. One Black Horse Mule, 
92 So. 548, 207 Ala. 277. 

.57. Commonwealth y. Dzewiacin, 
147 N.E. 582, 583, 252 Mass. 126. 


58. McBoyle v. U. S., 51 S.Ct. 340, 
341, 283 U.S. 25, 75 L.Ed. 816 (constru- 
ing a statute relative to transporta- 
tion of stolen vehicle, “‘a vehicle in 
the popular sense, that is a vehicle 
running on land is the theme’’). 


59. Wright v. Salzberger & Sons, 
254 P. 671, 676, 81 Cal.App. 690. 

60. Vadney v. United Traction Co., 
183 N.Y.S. 926, 929, 193 App.Div. 329. 

[a] “Sleigh” distinguished.—Vad- 
ney v. United Traction Co., 183 N.Y.S. 
926, 929, 198 App.Div. 329. 

61. Marselis. v. Seaman, 21 Barb. 
CNY S19, SZ 


See Originate 46 C.J. p 1139 
text and note 9. 
63. See Other § 4 text and note 71. 


“Other vehicle for the conveyance of 
goods or passengers” see supra note 
41 [d] (1). 

64. Connor v. Western New York 
Motor Lines, 164 N.E. 892, 894, 250 
Nee Gos 


65. See Licenses § 81 note 9 [b]. 


66. See Exemptions § 92 text and 
note 79. 
67. Farmers’ Elevator & Live 


Stock Co. v. Satre, 195 N.W. 1011, 1018, 
196 Iowa 1076. 


68. Heib v. Big Flats, 73 N.Y.S. 86, 
ae 66 App.Div. 88, 91. See Bridges 
85. 


69. See Food § 23a note 1-3 [a]. 
7G. Self v. State, (Ga.App.) 165 S. 


EB. 295 


71. See supra text and note 56. 
72, Fleming v. Spracklin, 48 Ont. 
L.-533, 526, 19 Ont.W.N. 855. 


[a] “Boat” distinguished.—Flem- 
ing v. Spracklin, 48 Ont.L. 533, 536, 19 
ONGUWAN. 355.5 boat aC... Del les. 


[b] Family yacht or motorboat.— 
(1) Included within phrase as used 
in liquor act. Fleming v. Spracklin, 
(Ont.) 64 Dom.L.R. 382, 390, 395 (per 
Riddell and Lennox, JJ.). (2) Not in- 
cluded within phrase as used in liquor 
act. Fleming v. Spracklin, (Ont.) 64 
Dom.L.R. 382, 392 (per Latchford, J.). 


eMotor boat’ 426. J: pr 5625 " “Yacht” 
[40 Cye 2875]. 
[ce] ‘Wessel” distinguished.— 


Fleming v. Spracklin, (Ont.) 64 Dom. 
L.R. 382, 384, 385, 386 (per Meredith, 
Cc. J.C. P.). See Fleming v. Spracklin, 
64 Dom.L.R. (Ont.) 382, 397 (per Fer- 
guson, J. A., “vessel engaged in export 
trade’ is not a “vehicle” within the 
meaning of the act in question). 
“Vessel” [40 Cyc 196]. 


73. See Dray 19 C.J. p 763 note 59 
meme 

74. White v. District of Columbia, 
4 F.(2d) 1638, 164, 55 App.D.C. 197. 


75. See Other § 4 note 71 [a]. 


76. St. Louis v. Woodruff, 71 Mo. 
92, 93 (as used in an ordinance, the 
phrase refers to “private property 


used in public employments,” and in- 
cludes a sprinkling cart used to haul 
and sprinkle water on the streets for 
other persons than the owner). 


77._ State v. Clifford, 128 S.W. 755, 
228 Mo. 194, 207, 21 Ann.Cas. 1218 (as 
used in the charter of a municipality, 
“vehicles constructed or built for car- 
rying or transporting heavy loads’’). 

78. See supra note 43. 


79. McCauley v. State, 
675, 83 Neb. 431, 432. 


80. See Transportation § 3 text and 
note 56. 


81. A maxim meaning “The right of 
driving anywhere in a carriage is not 
included in a right to walk to that 
place on foot.’ Peloubet Leg. Max. 
[citing Coke Litt. 56a]. 

82. See aiso Veiling post. 

Veils and veilings see Customs Du- 
ties § 41 text and note 78. 

83. Tiedeman & Sons y. U. S., § 
Cust.A, 1384, 185. 


84 Webster New Int. D. 


[a] ‘*Weiled.”—“A face, whether of 
the living or of the dead, which is 
wholly or partly hidden by a thin or 
open woven fabric would be common- 
ly and popularly regarded as veiled.” 
Tiedeman & Sons v. U. S., 8 Cust.A. 
134, 135. 

85. See also Veil ante. 


Veils and veilings see Customs Du- 
ties § 41 text and note 78. 


86. Webster New Int. D. 


[a] “Beneath the face panels of 
caskets.’”—‘‘T’extile material which is 
used to,.mask or screen the features 
resting beneath the face panels of 
caskets would be commonly and pop- 
ularly regarded as veiling.’’ Tiede- 
man & Sons v. U. S., 8 Cust.A. 134, 135. 


87. Tiedeman & Sons v. U. S., 8 
Cust.A. 134, 135. 

88. See Mines and Minerals §§ 43— 
51. ‘ 

“Waricose” ante. See also Physi- 
cians and Surgeons § 10 text and note 
4 


119 N.W. 


89. A maxim meaning ‘“Estovers 
are either for burning, ploughing, 
building, or inclosing.” Morgan Leg. 
Max. [cit Heydon’s Case, 13 Coke 68, 
77 Reprint 1476]. 
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VEL DECLARAT, VEL EXTENDAT, VEL RE- 
STRINGIT OMNIS INTERPRETATIO.°° 


VEL FACIENDUM VEL DAMNUM ALIQUID 
IN PERSONAM ACTIO EST QUA CUM EO AGI- 
MUS QUI OBLIGATUS EST NOBIS.°? 


VELLE NON CREDITUR QUI OBSEQUITUR 
IMPERIO PATRIS VEL DOMINT.°? 


VEL NON TESTAMENTUM FECIT, VEL NON 
JURI FECIT, VEL ID QUOD FECERAT RUPTUM 
IRRITUMQUE FACTUM EST, AUT NEMO EX 
SUO HARES EXSTITUIT INTESTATUS DECE- 
DIT.°* 


VELOCIPEDE.®* A light carriage.®® 


VELOURS. Goods composed of cow or calf hair, 
vegetable fibre and cotton, an imitation of sealskin, 
and used for manufacturing hats and caps.?® 


VELVET’ or VELVETY. In its primary mean- 
ing, “velvet” signifies cloth, substantial, soft, and 
smooth, without distinct particles causing roughness 
to the touch.°* With this signification, “velvet” and 
“velvety” are applied descriptively in common speech 
to other articles.°® Accordingly, “velvet,” in this 
secondary meaning, has been recognized as a syno- 
nym for softness and smoothness. 


Phrase: ‘Velvet kind.’’? 


VEL DECLARAT, ETC—VENDITI REI PERICULUM, ETC. 


money or other valuable consideration.’ 


VENALES. A French term meaning either things 
held or procured to be sold, or things necessary to 
be quickly sold, from their perishable character.* 


VEND.* In the largest sense of the word, to sell.® 


Vending is not the equivalent of “retailing”? and 
has been distinguished from “exposing to sale.”§ 


VENDE. A bill of sale.® 


VENDEE.'® A buyer or purchaser;*? one to 
whom anything is sold.12, In the sense of a buyer of 
real estate, the word is defined elsewhere.** 


VENDENS EANDEM REM DUOBUS FALSARI- 
US EST.'+ 


VENDETTA. A private blood feud, often heredi- 
tary, in which a family seeks to avenge an injury to 
or a murder of one of its members upon the offender 
or his family.t® 

VENDITIONI EXPONAS.'® A Latin phrase 
meaning ‘you expose to sale,”*7 more freely trans- 
lated as meaning “Sell for the best price you can ob- 
tain.”!5 Itis the name of the writ which directs the 
sheriff to expose to sale lands or goods upon which 
he has levied.1® 


VENDITI REI PERICULUM NONDUM TRADI- 
TA EST EMPTORIS.*° 


VENAL. Capable of being bought or obtained for 


90. A maxim meaning ‘An inter- 
pretation either declares, extends, or 
restricts the clause or thing inter- 
preted.” Peloubet Leg. Max. [cit 
Jenkins Cent. 96]. 


91. A maxim meaning “An action 
against a person (in personam) is one 
in which we sue him whom we find 
entered into an obligation to us to do 
or to give something.” Morgan Leg. 
Max. [cit Dig. 44, 7, 25]. 


92. A maxim meaning ‘He is not 
considered to will, who obeys the com- 
mand of a father or master.” Bur- 
rill L. Dict. [cit Dig. 50, 17, 4]. 


93. A maxim meaning ‘He dies in- 
testate who either has made no will, 
or who has not made one legally, or 
whose will has been annulled, or of 
whom there is no living heir.” Mor- 
gan Leg. Max. [cit Dig. 38, 16, 1]. 


$4. “Bicycle” compared see 7 C.J. 
p 1153 text and notes 3, 4. 


Use on sidewalk see Municipal Cor- 
porations § 3895. 


95. Webster D. [quot Mercer v. 
Corbin, 20 N.E. 132, 117 Ind. 450, 454, 
10 Am.S.R. 76, 3 L.R.A. 221]. 


sG. Herrman v. Miller, 8 S.Ct. 1090, 
127 WS. 368,368, 32 U.Hd. 186; Ar- 
thur v. Hox, 2 S.Ct. 371, 108 U.S. 125, 
27 L.Ed. 675. 

97. See Customs Duties § 38 text 
and note 24, § 41 text and note 76. 

“Panne velvet’ see Panne 46 C.J. 
p 1172 notes 20 [a], 21 [a]. 

“Plush,” compared see 49 C.J. p 
1037 note 75 [a]. 

“Volvet cords,” “ribbed velvets,”’ or 
“corded velvets”: 

“Cords” 13 C.J. p 12386 text and note 
n2i59 


“Corduroy” distinguished see Cords 
13 C.J. p 1236 text and note 26. 
98. Chapin-Sacks Mfg. Co. v. Hend- 

ler Creamery Co., 254 F. 5538, 555. 

99. Chapin-Sacks Mfg. Co. v. Hend- 
ler Creamery Co., supra. 


[a] “In this secondary sense the 
words are used almost as commonly 
as in their primary sense.” Chapin- 
Sacks Mfg. Co. v. Hendler Creamery 
Co., 254 F. 553, 555. 


[b] Applied to ice cream, ‘“‘perhaps 
no other words . . So well describe 
the qualities of consistency, softness, 
and smoothness—the absence of 
roughness to the sensitive touch of 
the tongue produced by distinct parti- 
cles of ice.’’ Chapin-Sacks Mfg. Co. 
v. Hendler Creamery Co., 254 F. 553, 
555. See Trade-Marks, Trade-Names, 
one Unfair Competition § 43 note 92 

ad. 

1. Chapin-Sacks Mfg. Co. v. Hend- 
ler Creamery Co:, 231.F. 550,551. 


2. Chapin-Sacks Mfg. Co. v. Hend- 
ler Creamery Co., 254 F. 553, 555, 556. 


[a] “Phe velvet kind.’”—Chapin- 
Sacks Mfg. Co. v. Hendler Creamery 
COs Zo Ee o0" Fbdy, DOs. 


3. Webster New Int. D. See Griess 
v. State, 222 N.W. 628, 629, 117 Neb. 
719 (‘‘venal”’ ‘may very well be said 
to mean dishonesty, infidelity, faith- 
lessness, perfidy, treachery, unfair- 
ness, baseness, turpitude, rascality, 
and improbity, and we would hesitate 
to believe that it excludes embezzle- 
ment’). 


4 Pettee v. Orser, 19 N.Y.Super. 
123, 133, 18 How.Pr. 442. 


5. See Vendee post; Vendor or 
Vender post; -Vendor and Purchaser 
post. 

6. Glover v. State, 55 S.E. 592, 594, 
126 Ga. 594. See Minter v. Williams, 
4 A&E 251, 205, 84, BiG. “L245, 144) 
Reprint 781 (per Coleridge, J., “I rath- 
er think that it [“to vend’] means 
the habit of selling and offering for 
sale’). 

“sell 57 C.J. p 110. 


7. Glover v. State, 55 S.E. 592, 594, 
126 Ga. 594. 


“Retailing” see Retail § 2. 
8. Minter v. Williams, 4 A.&H. 251, 


254, 31 E.C.L. 124, 111 Reprint 781. 


9. People v. Roman, 10 Porto Rico 
5is2,) Hace 


“Bill of sale” see Sales § 2. 


10. See Vend ante; Vendor or Ven- 
der post. 


Vendee: 


Acknowledgment or new promise see 
Limitations of Actions § 611. 


Cancellation of Instruments 9 C.J. p 
1154. 


Personal property generally see Sales 
by ONG foo ara 


Real property: 


Generally see Vendor and Purchas- 
er post. 


Possession under executory contract 
ace, Champerty and Maintenance 


Sale subject to election see Conver- 
sion § 12. 


11. Black L. D. 


“Buyer” 9 C.J. p 1108. 
“Purchaser” 51 C.J. p 97. 


12. Black L. D. 
13. See Vendor and Purchaser § 3. 
14. A maxim meaning ‘He is 


fraudulent who sells the same thing 


twice.” Bouvier L. D. [cit Jenkins 
Cent. 107]. 
15. Standard D. [quot Stephens v. 


Howells Sales Co., 16 F.(2d) 805, 808}. 


16. Order upon petition see Execu- 
yore rue Administrators § 1534 note 
e]. 


17. Richmond Cedar Works vy. 
Stringfellow, 236 F. 264, 273. 


sate Powell v. Governor, 9 Ala. 36, 


19. See Executions §§ 556-560. 


20. A maxim meaning “The pur- 
chaser takes the risk of the delivery 
of the things which he has pur- 
chased.” Morgan Leg. Max. [eit 
Branch Leg. Max. 147]. 


For later cases, developments and changes in the.law see Annotations, same title and section number. 


VENDITOR NOMINIS TENETUR PRASTARE 
DEBITUM SUBESSE, NON VERO DEBITORUM 


LOCUPLETEM ESSE.?! 
VENDOR or VENDER.?? 


One who transfers the 
exclusive right of possession of property, either his 


VENDITOR NOMINIS TENETUR, ETC.—VENDOR 


or that of another, for some pecuniary equivalent ;?° | 


21. A maxim meaning “The seller 
of a debt is bound to warrant that the 
debt is due, but not that the debtor is 
able to pay it.” Morgan Leg. Max. 
[cit Trayner Leg. Max. 608]. 


22. 
Vendor or vender: 


Acknowledgment or new promise see 
Limitations of Actions § 611. 


See Vend ante; Vendee ante. 


eae of Instruments 9 C.J. p 


Personal property: 
Generally see Sales 55 C.J. p 1. 
Hawkers and Peddlers 29 C.J. p 218. 


“Ttinerant vendor’ see Hawkers and 
Peddlers § 5; Itinerant 33 C.J. p 
831 text and note 97; Licenses § 


Personal property:—Continued 
“Transient vendors” see Hawkers 
and Peddlers § 5. See also Li- 
censes § 80. 


Real property: 


Generally see Vendor and Purchaser 

post. 

Possession see Champerty 

Maintenance § 59. 

23. State v. Bristow, 109 N.W. 199, 
131 Iowa 664, 667. 

[a] “Soliciting agent” distinguish- 
ed.—“A soliciting agent who takes or- 
ders subject to the approval of his 
principal is not ordinarily regarded 
as a vendor.” State v. Bristow, 131 
Iowa 664, 667, 109 N.W. 199. See 
Hawkers and Peddlers § 2. 

[b] Instatute requiring license fee 
of itinerant “vender” of drugs, the 
word does not include a physician who 


and 
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the person who transfers property by sale.?4 In its 
literal sense, the party by whom a sale is made.”°® 
In its ordinary significance, a “vendor, 
to the lexicographers, is one who sells regardless of 
the character of the property sold.?® 


” according 


does not write prescriptions to be put 
up at drug stores but uses his own 
medicines. State v. Bonham, 65 N.W. 
154, 96 Iowa 252, 254. 


24. Black L. D. [quot Henderson v. 


puree ttoney 58 S.E. 624, 128 Ga. 804, 
3 ]. 


25. Anderson L. D. [quot Hender- 
son v. Armstrong, 58 S.E. 624, 128 Ga. 
804, 812]. 


26. Lumbert v. Woodward, 43 N.E. 
302, 144 Ind. 335, 342, 55 Am.S.R. 175. 


[a] Statutory definit? on.—‘‘Any 
person or company, selling or offering 
for sale implements on his or its 9nwn 
account.” Farm Implement Act, R.S. 
S. (1920) ¢ 128 § 2 (4) Fquot Harmon 
v. Russell, (Sask.) [1927] 3 Dom.L.R. 
626, 627]. 


“Seller” 57 C.J. p 119. 
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VENDOR AND PURCHASER 


[Matters not in this Title. treated elsewhere in this Work, see Cross References infra p 478] 


ANALYSIS 


I, DEFINITIONS AND DISTINCTIONS [sub-analysis p 432] 
II.: WHAT LAW GOVERNS [sub-analysis p 432] 
IiI. OPTIONS [sub-analysis p 432] ; 
IV. NATURE, REQUISITES, AND VALIDITY OF CONTRACT [sub-analysis p 433] 
V. CONSTRUCTION AND OPERATION OF CONTRACT [sub-analysis p 438] 
VI. MODIFICATION AND MERGER OF CONTRACT [sub-analysis p 440] 
VII. ABANDONMENT, RESCISSION, OR FORFEITURE OF CONTRACT [sub-analysis p 440] 
VIII. PERFORMANCE OF CONTRACT [sub-analysis p 446] 
Ix. RIGHTS AND LIABILITIES OF VENDOR AND PURCHASER [sub-analysis p 453] 
X. REMEDIES OF VENDOR [sub-analysis p 461] 


XI. REMEDIES OF PURCHASER [sub-analysis p 473] 


SUB-ANALYSIS 


I, DEFINITIONS AND DISTINCTIONS [(§§ 1-10] p 479 
A. Definitions [§§ 1-5] p 479 
1. Relation of Vendor and Purchaser [§ 1] p 479 
2. Vendor [§ 2] p 479 
3. Purchaser or Vendee [§ 3] p 479 
4. Sale of Land [§ 4] p 479 
5. Contract for Sale of Land [§ 5] p 479 
B. Sale and Other Relations and Transactions Distinguished [§§ 6-10] p 480 
1. In General [§ 6] p 480 
2. Agency [§ 7] p 480 
3. Lease [§ 8] p 481 
4, Testamentary Disposition [§ 9] p 483 
5. Other Transactions [§ 10] p 483 


II, WHAT LAW GOVERNS [§ 11] p 484 


III. OPTIONS [§§ 12-37] p 485 
A. Definition and Nature [§ 12] p 485 
B. Option Distinguished from Other Transactions [§§ 13-14] p 488 
1. Sale or Contract of Sale [§ 13] p 488 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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2. Agency [§ 14] p 492 
C. Form and Requisites [§§ 15-19] p 493 
1. In General [§ 15] p 493 
2. Consideration [§§ 16-19] p 494 
a. In General [§ 16] p 494 
b. Seal [§ 17] p 495 
ce. Payment of Consideration [§ 18] p 495 
d. Forfeiture or Loss of Option Money [§ 19] p 496 
D. Construction [§ 20] p 496 
EK. Acceptance or Exercise of Option [§§ 21-26] p 497 
1. Necessity of Acceptance [§ 21] p 497 
2. Form and Sufficiency of Acceptance [§§ 22-26] p 497 
a. In General [§ 22] p 498 
b. Compliance with Conditions [§§ 23-24] p 499 
(1) In General [§ 23] p 499 
(2) Tender or Payment of Purchase Price [§ 24] p 500 
e. Acceptance Implied from Conduct [§ 25] p 501 
d. Communication of Acceptance [§ 26] p 501 
F. Time of Exercise or Acceptance [§§ 27-28] p 502 
1. In General [§ 27] p 502 
2. Extension of Time and Waiver of Delay [§ 28] p 503 
G. Effect of Acceptance [§ 29] p 505 
H. Lapse of Option [§ 30] p 506 
I. Revocation or Modification [§ 31] p 507 
J. Assignment of Option [§§ 32-34] p 508 
1. In General [§ 32] p 508 
2. Effect of Assignment [§ 33] p 509 
3. Rescission of Assignment [§ 34] p 510 
K. Restrictive Covenants [§ 35] p 510 
L. Merger in Sale [§ 36] p 510 
M. Successive Options [§ 37] p 510 


IV. NATURE, REQUISITES, AND VALIDITY OF CONTRACT [§§ 38-206] p 510 
A. Essentials of Contract in General [§ 38] p 510 
B. Subject Matter [§§ 39-43] p 510 
1. In General [§ 39] p 510 
| 2. Realty to Which Vendor Has No Title or Only Partial Interest [§ 40] p 510 
3. Realty Subject to Encumbrances or Liens [§ 41] p 512 
4. Realty Which Vendor Already under Contract To Convey to Third Person [§ 42] p 512 
5. Realty of Which Vendor Has No Possession [§ 43] p 512 
C. Parties [§§ 44-45] p 512 
1. In General [§ 44] p 512 
2. Participation in, and Connection with, Transaction [§ 45] p 512 
D. Offer and Acceptance or Mutual Consent [§§ 46-66] p 513 
1. Necessity and Nature [§ 46] p 513 
2. Nature and Elements of Valid Offer [§§ 47-49] p 515 
a. Intent To Create Legal Relations [§ 47] p 515 
b. Certainty of Offer as Affecting Legal Relations [§ 48] p 516 
ce. Communication of Offer [§ 49] p 517 
3. Lapse of Offer [§§ 50-53] p 517 
a. By Efflux of Time [§ 50] p 517 
b. By Death [§ 51] p 518 


a a hn Na 
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ce. By Bankruptcy [§ 52] p 518 
d. By Rejection, Conditional or Varying ed CCT or Counteroffer [§ 53] p 518 
4. Revocation of Offer [§§ 54-55] p 518 
a. In General [§ 54] p 518 
b. Communication of Revocation [§ 55] p 520 
5. Acceptance of Offer [§§ 56-66] p 520 
a. Necessity [§ 56] p 520 
b. Sufficiency [§§ 57-65] p 520 
(1) In General [§ 57] p 520 
(2) Who May Accept [§ 58] p 521 
(3) Time of Acceptance [§ 59] p 521 
(4) Mode of Acceptance [§ 60] p 522 
(5) Acceptance Conditionally or on Terms Varying from Qifar [§§ 61-63] p 523 
(a) In General [§ 61] p 528 
(b) When Acceptance Not Conditional or Variant [§ 62] p 526 
(c) Acceptance of Conditional or Varying Acceptance [§ 63] p 527 
(6) Communication of Acceptance [§§ 64-65] p 527 
(a) Necessity [§ 64] p 527 
(b) Mode of Communication [§ 65] p 527 
e. Effect of Acceptance [§ 66] p 528 
E. Form and Execution [§§ 67-89] p 529 
1. In General [§ 67] p 529 
2. Oral Contracts [§ 68] p 530 
3. Implied Agreements [§ 69] p 531 
4. Written Contracts [§§ 70-88] p 532 
a. Form and Contents in General [§ 70] p 532 
b. Consideration [§ 71] p 536 
e. Description of Property [S§ 72-82] p 536 
(1) In General [§ 72] p 536 
(2) Boundaries and Dimensions [§ 72] p 537 
(3) Direction from or Adjoining Certain Place [§ 74] p 538 
(4) Popular Name of Tract or Ownership [§ 75] p 538 
(5) References to Quantity [§ 76] p 539 
(6) References to Maps, Plats, Surveys, Streets, Etc. [§ 77] p 540 
(7) References to Other Instruments or Records [§ 78] p 542 
(8) As Determinable by Surveyor [§ 79] p 542 
(9) Omitting Name of State, County, or Other Political Division [§ 80] p 542 
(10) Aider or Cure of Description [§ 81] p 542 
(11) Exceptions [§ 82] p 544 
d. Execution [§§ 83-85] p 544 
(1) Signing [§ 83] p 544 
(2) Seal [§ 84] p 545 
(3) Stamps [§ 85] p 545 
e. Attestation and Acknowledgment [§ 86] p 545 
f. Delivery [§ 87] p 546 
g. Recording and Registration [§ 88] p 547 
5. Bonds for Title or To Convey [§ 89] p 547 
F. Consideration [§§ 90-103] p 549 
1. Necessity of Consideration [§ 90] p 549 
2. What Constitutes Consideration [§§ 91-100] p 549 
a. In General [§ 91] p 549 
b. Illustrations of Rule [§§ 92-100] p 550 
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(1) Conveyance, Purchase, or Promise To Convey or To Purchase [$ 92] p 550. 
(2) Money, Stocks, or Commercial Paper [§ 93] p 551 
(3) Location of Institutions, Etc. [§ 94] p 551 
(4) Maintenance or Support [§ 95] p 551 
(5) Marriage [§ 96] p 552 
(6) Possession [§ 97] p 552 
(7) Services [§ 98] p 552 
(8) Incurring Liability or Expense [§ 99] p 552 
(9) Other Illustrations [§ 100] p 552 
3. Mutuality [§ 101] p 553 
4. Adequacy of Consideration [§ 102] p 554 
5. Want or Failure of Consideration [§ 103] p 555 
G. Reality of Consent [§§ 104-178] p 557 
1. In General [§ 104] p 557 
2. Mistake [§§ 105-116] p 557 
a. In General [§ 105] p 557 
b. As to Terms or Conditions of Proposed Bargain [§ 106] p 558 
ec. As to Statement or Expression [§ 107] p 559 
d. As to Circumstances Affecting Subject Matter of Sale [§§ 108-115] p 559 
(1) General Rules [§§ 108-110] p 559 
(a) Nature of Mistake Generally [§ 108] p 559 
(b) Mutuality of Mistake [§ 109] p 560 
(ce) Time of Mistake [§ 110] p 561 
(2) Mistake as to Particular Matters [§§ 111-115] p 561 
(a) Matters of Fact [§§ 111-114] p 561 
aa. Quantity [§ 111] p 561 
bb. Boundaries and Location [§ 112] p 562 
ee. Title [§ 113] p 563 
dd. Value [§ 114] p 563 
(b) Matters of Law [§ 115] p 564 
e. Want of Care; Failure To Investigate [§ 116] p 564 
3. Fraud, Misrepresentation, and Concealment [§§ 117-175] p 565 
a. In General [§ 117] p 565 
b. Representation or Concealment [$$ 118-156] p 567 
(1) Existence and Character of Representation [§§ 118-122] p 567 
(a) In General [§ 118] p 567 
(b) Representations of Opinion [§§ 119-121] p 568 
aa. In General [§ 119] p 568 
bb. Statements of Worth or Value [§ 120] p 570 
ce. Representations of Law [§ 121] p 572 
(c) Predictions and Promissory Representations [§ 122] p 572 
(2) Concealment and Nondisclosure [§§ 123-126] p 57 
(a) Availability as Basis for Fraud Generally [§ 123] p 574 
(by Circumstances Giving Rise to Duty of Disclosure [§§ 124-126] p 575 
aa. Known Inequality of Knowledge or of Access to Information [§ 124] 
p 575 
bb. Fiduciary Relationship [§ 125] p 576 
ee. Incomplete Disclosure [§ 126] p 576 
(3) Materiality [§ 127] p 577 
(4) Truth or Falsity of Representation [§ 128] p 579 
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(5) Time of Misrepresentation or Concealment [§ 129] p 581 
(6) Effect on Sale of Fraudulent Conduct by Third Persons [§§ 180-133] p 581 
(a) In General [§ 130] p 581 
(b) Reference; Adoption [§ 131] p 582 
(c) Agency; Ratification [§ 1382] p 582 
(d) Misrepresentation by Coparty [§ 133] p 583 
(7) Representations or Concealments as to Particular Facts or Matters [§§ 134-156] 
p 583 
(a) Title [§§ 134-135] p 583 
aa. In General [§ 134] p 583 
bb. Encumbrances [§ 135] p 586 
ee. Right or Power To Convey [§ 136] p 557 
(b) Identity of Land [§ 137] p 587 
(c) Location [§ 138] p 587 
(d) Boundaries [§ 139] p 588 
(ec) Quantity [§§ 140-141] p 588 
aa. In General [§ 140] p 588 
bb. Particular Kinds of Land Included in Tract [§ 141] p 589 
(f) Quality, Character, or Condition [§§ 142-152] p 590 
aa. In General [§ 142] p 590 
bb. Natural Characteristics and Properties [§ 143] p 590 
ec. Improvements on Land Sold [§$ 144-145] p 592 
(aa) In General [§ 144] p 592 
(bb) Buildings [§ 145] p 593 
dd. Collateral Conditions Affecting Land or Value Thereof [§§ 146-152} 
p 593 
(aa) In General [§ 146] p 593 
(bb) Accessibility [§ 147] p 593 
(cc) Haxisting or Projected Enterprises or Improvements in Vicin- 
ity [§ 148] p 594 
(dd) Leases, Tenancies, and Rentals [§ 149] p 595 
(ee) Cost or Price [§ 150] p 596 
(ff) Other Transactions, Dealings, or Offers Affecting Property or 
Indicating Its Value [§ 151] p 597 
(gg) Miscellaneous [§ 152] p 598 
(g) Identity of Parties; Character, Capacity, or Interest of Persons Taking 
Part in Transaction [§ 153] p 599 
(h) Value or Validity of Consideration Paid for Land [§ 154] p 600 
(i) Motive or Purpose [§ 155] p 601 
(j) Social, Business, or Financial Standing [§ 156] p 601 
0. Knowledge and Intent [§§ 157-159] p 602 
(1) Belief or Knowledge as to Truth or Falsity [§ 157] p 602 
(2) Intent of Speaker [§§ 158-159] p 605 
(a) To Harm or Deceive [§ 158] p 605 
(b) To Induce Action [§ 159] p 606 
d. Reliance [§§ 160-172] p 606 
(1) Necessity and Sufficiency Generally [§ 160] p 606 
(2) Right To Rely [§§ 161-171] p 609 
(a) In General [§ 161] p 609 
(b) Circumstances Affecting Scope of Right [§§ 162-171] p 610 
aa. Limitetions and Restrictions [§§ 162-165] p 610 
(aa) Knowledge [§ 162] p 610 
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(bb) Notice or Suspicion of Trust [§ 163] p 611 
(ce) Investigation or Inspection [§ 164] p 612 
(dd) Opportunity To Be Informed [§ 165] p 615 
bb. Extension or Enlargement of Right [§§ 166-171] p 618 
(aa) In General [§ 166] p 618 
(bb) Fiduciary Relationship [§ 167] p 620 
(ee) Inequality of Position [§ 168] p 621 
(dd) Interference with Investigation or Potential Investigation 
[§ 169] p 624 
(ee) Intentional Representation or Industrious Concealment 
[§ 170] p 626 
(ff) Time or Distance [§ 171] p 626 
(3) Estoppel To Claim Reliance [4 172] p 627 
e. Action by Person Misled [§ 173] p 627 
f. Damage or Injury [§ 174] p 627 
g. Inadequacy of Consideration [§ 175] p 629 
4. Duress and Undue Influence [§§ 176-178] p 629 
a. Duress [§§ 176-177} p 629 
(1) In General [§ 176] p 629 
(2) Facts Constituting Duress [§ 177] p 630 
b. Undue Influence [§ 178] p 630 
H. Jllegality [§§ 179-189] p 630 
1. In General [§ 179] p 630 
2. Relation of Vendor to Illegal Purpose [§ 180] p 631 
3. Effect of Performance [§ 181] p 631 
4. What Contracts Are Illegal [§§ 182-189] p 631 
a. In General [§ 182] p 631 
. Contracts Fraudulent as to Third Persons [§ 183] p 632 
. Restrictions as to Use of Property [§ 184] p 632 
. Restrictions as to Use of Adjoining Premises [§ 185] p 632 
. Options To Repurchase [§ 186] p 632 
. Provision for Forfeiture on Default [§ 187] p 632 
. Contracts Violative of Statutory or Constitutional Provisions [§§ 188-189] p 632 
(1) In General [§ 188] p 632 
(2) Sales with Reference to Unrecorded Plat or Map [§ 189] p 633 
I. Estoppel or Waiver as to Defects or Objections [§§ 190-198] p 634 
1. In General [§ 190] p 634 
2. Fraud or Misrepresentation [§§ 191-197] p 635 
a. In General [§ 191] p 635 
b. What Constitules Waiver [§§ 192-196] p 635 
(1) In General [§ 192] p 635 
(2) Payment or Acceptance of Purchase Price [§ 193] p 636 
) 
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(3) Taking and Retention of Possession [§ 194] p 636 
(4) Sale, Exchange, or Lease [§ 195] p 637 
(5) Delay as Waiver [§ 196] p 637 
e. Necessity of Knowledge [§ 197] p 637 
8. Partial Ratification [§ 198] p 638 
J. Evidence [§§ 199-205] p 638 
1. Presumptions and Burden of Proof [§§ 199-200] p 638 
a. In General [§ 199] p 638 
b. Fraud, Mistake, or Undue Influence [§ 200] p 639 
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2. Admissibility [§§ 201-202] p 640 
a. In General [§ 201] p 640 
b. Fraud, Mistake, or Undue Influence [§ 202] p 641 
3. Weight and Sufficiency [§§ 203-205] p 642 
a. In General [§ 203] p 642 
b. Fraud or Misrepresentation [§ 204] p 644 
ce. Mistake, Undue Influence, and Mental Incapacity [§ 205] p 648 
K. Questions of Law and Fact [§ 206] p 648 


V. CONSTRUCTION AND OPERATION OF CONTRACT [§§ 207-282] p 650 
A. General Rules of Construction [§§ 207-209] p 650 
1. In General [§ 207] p 650 
2. Construing Instruments Together [§ 208] p 651 
3. Practical Construction by Parties [§ 209] p 652 
B. Operation and Effect of Contract [§ 210] p 652 
Time of Making [§ 211] p 655 
. Parties [§ 212] p 655 a 
Subject Matter [§§ 213-225] p 656 q 
1. Particular Land and Amount Included [§ 213] p 656 
2. Reference in Contract to Other Instrument [§ 214] p 658 
3. Sale in Gross or by Acre [§§ 215-219] p 659 
a. In General [§ 215] p 659 
b. Sale for Gross Sum without Specifying Quantity [§ 216] p 660 
c. Effect of Specifying Quantity [§§ 217-218] p 660 
(1) In General [§ 217] p 660 
(2) Sale of Definite Quantity for Gross Sum [§ 218] p 662 
d. Effect of Specifying Price per Acre [§ 219] p 662 
4. Sale per Aversionem [§ 220] p 663 
5. Selection of Land [§ 221] p 663 
6. Location of Land [§ 222] p 664 
7 
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. After-Acquired Property or Title [§ 223] p 664 
. Appurtenances [§ 224] p 665 
9. Exceptions and Reservations [§ 225] p 665 
F. Purchase Money [§§ 226-232] p 666 : 
1. In General [§ 226] p 666 
2. Amount Dependent on Resale [§ 227] p 670 
3. Provision for Subsequent Valuation [§ 228] p 670 
4. Recovery or Allowance for Excess or Deficiency [§ 229] p 670 
5. Provision for Security [§ 230] p 671 
6. Provision for Withholding Part of Purchase Money [§ 231] p 671 
7. Provision as to Defaults, Repayments, and Forfeitures [§ 232] p 671 
G. Place of Performance or Payment [§ 233] p 673 
H. Time of Performance or Payment [§§ 234-260] p 674 
1. In General [§ 234] p 674 
2. Time of Conveyance or Performance by Vendor [§ 
3. Time of Payment or Performance by Purchaser [§ 2 
4. Conditions Precedent [§§ 237-240] p 677 
a. To Conveyance or Performance by Vendor [§§ 237-238] p 677 
(1) In General [§ 237] p 677 
(2) Payment or Tender of Purchase Money [§ 238] p 677 
b.. To Payment or Performance by Purchaser [§§ 239-240] p 678 
(1) In General [§ 239] p 678 


235] p 674 
6] 


236] p 676 
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(2) Conveyance or Tender by Vendor [§ 240] p 679 
5. Reasonable Time Implied [§§ 241-242] p 680 
a. In General [§ 241] p 680 
b. Performance of Conditions Precedent or Other Acts Affecting Time of Conveyance or 
Payment [§ 242] p 682 
6. Concurrent Acts [§§ 243-245] p 683 
a. In General [§ 243] p 683 
b. Payment To Be Made in Installments [§ 244] p 685 
e. Rights and Duties of Parties Where Acts Are To Be Concurrent [§ 245] p 685 
7. Provisions as to Credit, Deferred Payments, and Interest [§§ 246-247] p 686 
a. In General [§ 246] p 686 
b. Right To Pay before Money Due, and Acceleration of Payments on Default of Purchaser 
[§ 247] p 688 
8. Time as of Essence of Contract [§§ 248-260] p 689 
a. In General [§§ 248-249] p 689 
(1) General Rules [§ 248] p 689 
(2) Qualifications and Exceptions [§ 249] p 690 
b. Express Provision [§ 250] p 693 
c. Effect of Subsequent Conduct, Agreement, or Circumstances [§§ 251-253] p 694 
(1) In General [§ 251] p 694 
(2) Extension of Time [§ 252)] p 695 
(3) Practical Construction by Parties [§ 253] p 695 
d. Nature of Property and Objects of Transaction [§ 254] p 696 
e. Unilateral or Option Contracts [§ 255] p 697 
f. Provision for Reconveyance [§ 256] p 697 
g. Provision for Avoidance of Contract or Forfeiture of Rights [§ 257] p 697 
h. Time for Making Objections to Title [§ 258] p 698 
i. Waiver [§§ 259-260] p 698 
(1) In General [§ 259] p 698 
(2) Extension of Time [§ 260] p 700 
I. Executed and Executory Contracts [§§ 261-265] p 700 
1. In General [§ 261] p 700 
2. Rights and Title of Parties [§§ 262-265] p 702 
a. In General [§ 262] p 702 
b. Trust Relationship of Parties [§ 263] p 707 
e. Analogy of Relation to that of Mortgagor and Mortgagee [§. 264] p 708 
d. Right of Vendor to Reconveyance [§ 265] p 708 
J. Entire or Severable Contracts [§ 266] p 708 
K. Alternative Stipulations [§ 267] p 709 
L. Dependent or Independent Stipulations [§§ 268-272] p 710 
1. In General [§ 268] p 710 
2. Covenants To Pay and Convey [§§ 269-271] p 711 
a. In General [§ 269] p 711 
b. Payment in Installments [§ 270] p 712 
ce. Payment with Promissory Notes [§ 271] p 712 
3. Covenants Relating to Improvements [§ 272] p 713 
M. Conditions and Provisos [§§ 273-277] p 713 
1. In General [§ 273] p 7138 
2. Conditions as-to Use of Realty [§ 274] p 717 b 
3. Enforcement of Condition [§ 275] p 718 
4, Performance of Condition [§ 276] p 718 
5. Waiver and Abandonment of Conditions [§ 277] p 720 
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O. 


Evidence [§§ 278-281] p 720 
1. Presumptions and Burden of Proof [§§ 278-279] p 720 
a. In General [§ 278] p 720 
b. Sales by Acre or in Gross [§ 279] p 721 
2. Admissibility [§ 280] p 722 
3. Weight and Sufficiency [§ 281] p 722 
Province of Court and Jury [§ 282] p 723 


VI. MODIFICATION AND MERGER OF CONTRACT [§§ 283-291] p 725 


exiles! ries 


. In General [§ 283] p 725 

. Parol Modification or Substitution [§ 284] p 726 

. Mutual Assent [§ 285] p 727 

. By Whom Made [§ 286] p 728 

. Consideration and Mutuality [§§ 287-288] p 728 e 


1. In General [§ 287] p 728 
2. Sufficiency [§ 288] p 728 


. Modification Made under Mistake of Law [§ 289] p 729 
. Contracts for Benefit of Third Persons [§ 290] p 729 
Fi. 


Operation and Effect [§ 291] p 729 


VII. ABANDONMENT, RESCISSION, OR FORFEITURE OF CONTRACT [§§ 292-513] p 730 


A. 


Abandonment [§§ 292-297] p 730 

1. In General [§ 292] p 730 

2. What Constitutes Abandonment [§§ 293-296] p 730 
a. In General [§ 293] p 730 
b. On Part of Vendor [§ 294] p 730 
ce. On Part of Purchaser [§ 295] p 731 
d. Mutual Abandonment [§ 296] p 733 

3. Effect of Abandonment [§ 297] p 733 


B. Rescission or Forfeiture [§§ 298-513] p 733 


1. Necessity for Rescission in Toto [§ 298] p 733 
2. Rescission by Mutual Consent [§§ 299-306] p 734 
a. In General [§ 299] p 734 
b. Rescission by Oral Agreement [§§ 300-301] p 735 
(1) Original Contract Executory [§ 300] p 735 
(2) Original Contract Executed [§ 301] p 736 
c. Racission by Implied Contract [§§ 302-303] p 736 
(1) In General [§ 302] p 736 
(2) Acquiescence of One Party in Abandonment or Repudiation by Other [§ 303] p- 
(Exe 
d. Requisites and Validity of Agreement To Rescind [§ 304] p 738 
e. Effect of Rescission [§ 305] p 739 
f. Rescission of Contract of Rescission [§ 306] p 741 
3. Rescission or Forfeiture at Option of Parties without Default by Either Party [§§ 307-313] 
p 741 
a. At Option of Vendor [§§ 307-308] p 741 
(1) In General [§ 307] p 741 
(2) Right To Rescind on Condition Reserved in Contract [§ 308] p 741 
b. At Option of Purchaser [§§ 309-310] p 742 
(1) In General [§ 309] p 742 
(2) Right To Rescind if Dissatisfied [§ 310] p 743 
e. Under Civil Code [§§ 311-312] p 744 


For later cases, developments and changes in the law see Annotations, same title and section number, 


VENDOR AND PURCHASER [66 C.J.] 441 


(1) Return of Double or Forfeiture of Larnest [§ 311] p 744 
(2) Con Pacto de Retro [§ 312] p 745 
d. Construction and Operation of Contract [§ 313] p 745 
4. Rescission or Forfeiture by Vendor [§§ 314-422] p 746 
a. Right To Rescind [§§ 314-316] p 746 
(1) Real Party in Interest [§ 314] p 746 
(2) After Performance by One Party [§ 315] p 746 
(3) Effect of Assumption of Mortgage by Purchaser [§ 316] p 746 
b. Grounds [§§ 317-340] p 746 
(1) In General [§ 317] p 746 
(2) Breach of Covenant or Condition in General [§ 318] p 747 
(3) Inadequacy of Consideration [§§ 319-320] p 747 
(a) In General [§ 319] p 747 
(b) “Lesion” under Civil Law [§ 320] p 748 
(4) Failure of Consideration [§§ 321-323] p 749 
(a) In General [§ 321] p 749 
(b) Default in Contract for Support [§ 322] p 749 
(c) Default in Contract To Make Improvements [§ 323] p 749 
(5) Default or Delay in Payment of Purchase Money or Interest [§§ 324-330] p 750 
(a) Executory Contracts [§§ 324-329] p 750 
aa. As Dependent on Whether Time Is of Essence of Contract [§§ 324 
326] p 750 
(aa) Where Time Not of Essence of Contract [§ 324] p 750 
(bb) Where Time Is of Essence of Contract [§§ 325-326] p 751 
aaa. By Terms of Contract [§ 325] p 751 
bbb. Lime Made of Essence by Notice [§ 326] p 752 
bb. Nonpayment Coupled with Other Circwmstances [§ 327] p 753 
ec. Hacuses for Failure To Pay Purchase Money or Interest [§§ 328- 
329] p 753 
(aa) In General [§ 328] p 753 
(bb) Insufficient Hxcuses [§ 329] p 754 
(b) Executed Contracts [§ 330] p 755 
(6) Refusal of Purchaser To Perform [§§ 331-332] p 755 
(a) In General [§ 331] p 755 
(b) Refusal of Demand To Pay Purchase Money [§ 332] p 755 
(7) Invalidity of Contract [§§ 333-336] p 755 
(a) In General [§ 333] p 755 
(b) Fraud or Misrepresentation of Purchaser [§§ 334-336] p 755 
aa. In General [§ 384] p 755 
bb. Rescission at Law [§ 335] p 755 
ec. Rescission in Bquity [§ 336] p 756 
(8) Insolvency of Purchaser [§ 337] p 756 
(9) Grounds Specified by Terms of Contract [§ 338] p 756 
(10) Matters Available to Purchaser as Grounds for Rescission [§ 339] p 756 
(11) Miscellaneous Grounds [§ 340] p 757 
e. Performance and Ability To Perform by Vendor [§§ 341-345] p 758 
(1) In General [§ 341] p 758 
(2) Precedent, Concurrent, and Independent Covenants in General [§ 342] p 758 
(3) Demand and Tender [§§ 343-345] p 759 
(a) In General [§ 343] p 759 
(b) Where Time Not of Essence of Contract or Strict Performance Waived 
[§ 344] p 759 
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(c) Where Time Is of Essence of Contract [§ 345] p 760 
d. Placing Purchaser in Statu Quo [§§ 346-355] p 761 
(1) In General [§ 346] p 761 
(2) Return or Forfeiture of Payments [§§ 347-354] p 762 
(a) In General [§ 347] p 762 
(b) Haceptions to Rule [§§ 348-352] p 764 
aa. In General [§ 348] p 764 
bb. Where Contract Provides for Forfeiture on Purchaser’s Default 
[§§ 349-352] p 764 
(aa) In General [§ 349] p 764 
(bb) Election and Notice of Forfeiture of Payments [§ 350] p 765 - 
(ce) Waiver of Right To Forfeit Payments {§ 351] p 765 
| (dd) Notice after Waiver [§ 352] p 766 
(c) Time of Making Offer [§ 353] p 766 
(d) Amount To Be Restored or Tendered [§ 354] p 766 
(3) Right of Restitution Not Available to Third Persons [§ 355] p 766 
e. Time for Rescission or Forfeiture [§ 356] p 767 
f. Election To Rescind or Forfeit; Notice [§§ 357-365] p 767 
(1) Election [§ 357] p 767 
(2) Notice [§§ 358-365] p 768 
(a) Necessity [§§ 358-359] p 768 
aa. In General [§ 358] p 768 
bb. Where Strict Compliance with Contract Has Been Waived [§ 359] p 
770 
(b) Requisites and Sufficiency [§§ 360-361] p 772 
aa. In General [§ 360] p 772 
bb. Where Strict Compliance with Contract Has Been Waived [§ 361] p 
774 
(c) Who Entitled To Give Notice [§ 362] p 776 
(d) To Whom Notice Should Be Given [§ 363] p 776 
(e) Waiver of Notice [§ 364] p 776 
(f) Effect of Notice [§ 365] p 777 
g. Sufficiency of Acts as Rescission or Forfeiture [§§ 366-369] p 777 
(1) In General [§ 366] p 777 
(2) Sale of Land to Third Person [§ 367] p 777 
(3) Taking of Possession by Vendor [§ 368] p 777 
(4) Miscellaneous Acts [§ 369] p 778 
h. Acceptance of Ineffective Acts of Rescission or Forfeiture [§ 370] p 779 
i, Waiver or Estoppel as to Right To Rescind or Forfeit [§§ 371-391] p 779 
(1) In General [§ 371] p 779 
(2) Fraud as Basis of Rescission or Forfeiture [§§ 372-373] Pp 779 
(a) Affirmance or Ratification [§ 372] p 779 
(b) Delay in Rescinding or Forfeiting [§ 373] p 779 
(3) Duress as Basis of Rescission [§ 374] p 780 
(4) Breach i i aes as Basis of Rescission or Forfeiture [§§ 375-388] p 
(a) General Considerations [§§ 375-379] p 780 
aa. In General [§ 375] p 780 
bb. Acts Constituting Waiver or Estoppel [§§ 376-378] p 780 
(aa) Recognition of Existence of Contract after Default [§ 376} 
p 780 
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(bb) Default of Vendor Preventing Performance [§ 377] p 780 
(cc) Failure To Exercise Right Promptly [§ 378] p 781 
ec. Acts Not Amounting to Waiver or Estoppel [§ 379] p 781 
(b) Breach or Nonperformance as to Payment [§§ 380-388] p 781 
aa. In General [§ 380] p 781 
bb. Acts Constituting Waiver or Estoppel [S$ 381-386] p 782 
(aa) Hatension of Time by Agreement [§ 381] p 782 
(bb) Change of Mode of Payment by Agreement [§ 382] p 782 
(ce) Recognition of EEDISVERCE of Contract after Default [§ 383] 
p 782 
(dd) Defautt of Vendor Preventing Performance [§ 384] p 784 
(ee) Failure To Exercise Right Promptly [§ 385] p 785 
(ff) Mutual Forbearance [§ 386] p 785 
ee. Acts Not Amounting to Waiver or Estoppel [§ 387] p 785 
dd. Waiver as to One or More Payments as Affecting Defaults in Subse- 
quent Payments [§ 388] p 786 
(5) Waiver after Forfeiture or Notice of Forfeiture [§ 389] p 787 
(6) By Whom Waiver May Be Effected [§ 390] p 787 
(7) Effect of Waiver or Estoppel [§ 391] p 787 ’ 
}. Revivor [§ 392] p 787 : 
k. Avoidance and Relief against Rescission or Pery endive [§ 393] p 788 
1. Suits for Rescission [§§ 394410] p 790 _ 
(1) Nature and Form of Action [§ 394] p 790 
(2) Jurisdiction and Venue [§ 395] p 790 
(3) Conditions Precedent [§ 396] p 790 
(4) Defenses; Demand for Affirmative Relief [§ 397] p 791 
(5) Limitations [§ 398] p 791 
(6) Parties [§ 399] p 791 
(7) Pleading [§§ 400-403] p 791 
(a) Bill, Complaint, or Petition [§§ 400-401] p 791 
aa. In General [§ 400] p 791 
bb. Rescission for “Lesion beyond Moiety” [§ 401] p 792 
(b) Answer and Demurrer [§ 402] p 792 
(c) Issues, Proof, and Variance [§ 403] p 793 
(8) Evidence [§ 404] p 793 
(9) Receiver [§ 405] p 794 
(10) Trial or Hearing [§ 406] p 794 
(11) Nature and Extent of Relief Granted [§ 407] p Se 
(12) Judgment or Decree [§ 408] p 795 
(13) Costs [§ 409] p 795 : 
(14) Review [§ 410] p 795 
m. Operation and Effect [§§ 411-422'] p 795 
(1) In General [§ 411] p 795 
(2) Reimbursement of Purchaser for Improvements [§§ 412-419] p 796 
(a) Right to Reimbursement [§§ 412-417] p 796 
aa. Repudiation of Contract by Vendor as Void under Statute of Frauds 
[§ 412] p 796 
bb. On Rescission of Sale for Disability of Vendor [§ 413] p 796 
ce. On Defaelt of Vendor [§ 414] p 796 
dd. On Default of Purchaser [§ 415] p 797 . 
ee. Where Purchaser Is Guilty of Fraud [§ 416] p 797 
ff. Mutual Mistake [§ 417] p 797 


— 
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(b) For What Improvements Reimbursement Is Allowed [§ 418] p 797 
(c) Measure of Compensation [§ 419] p 797 
(3) Compensation Allowed Purchaser for Crops [§ 420] p 797 
(4) Compensation Allowed Vendor for Rents and Profits [§ 421] p 797 
(5) Compensation to Vendor for Waste Committed by Purchaser [§ 422] p 798 
5. Rescission by Purchaser [§§ 423-513] p 798 . 
a. Who Can Rescind [§ 423] p 798 
b. Against Whom Rescission Can Be Had [§ 424] p 798 
e. Grounds [§§ 425-463] p 798 
(1) In General [§° 425] p 798 
(2) Repudiation or Breach of Contract by Vendor [§§ 426-428] p 798 
(a) In General [§ 426] p 798 
(b) Of Collateral Agreement or Independent Covenant [§ 427] p 800 
(ce) Of Divisible or Severable Contract [§ 428] p 800 = 
(3) Inadequacy of Consideration [§ 429] p 800 
(4) Failure of Consideration [§§ 430-432] p.800 
(a) In General [§ 430] p 800 
(b) Destruction of Property Contracted for [§ 431] p 801 
(c) Depreciation in Value during Delay in Performance [§ 432] p 801 
(5) Failure of, or Defects in, Title [§§ 435-449] p 801 
(a) Executory Contracts [§§ 433-446] p 801 
aa. In General [§ 433] p 801 
bb. Failure of Title as to Part of Land Sold [§§ 434-436] p 803 
(aa) In General [§ 434] p 803 
(bb) Immaterial Portion [§ 4385] p 803 
(ce) Several Tracts under Entire or Severable Contract [$ 436] 
p 803 
ec. Encumbrances on Land Sold [§ 437] p ) 804 
dd. Time at Which Defects or Failure of Title Must Exist To Authorize 
Rescission [§§ 438-441] p 805 
(aa) Rule in United States [§§ 438-440] p 805 
aaa. In General [§ 438] p 805 
bbb. Where Time Is of Essence of Contract [§ 439] p 805 
cece. Where Time Is Not of Essence of Contract [§ 440] p 
806 
(bb) Rule in England and Canada [§ 441] p 807 
ee. Hffect of Purchaser’s Notice of Defect or Want of Title [§ 442] p 
807 
ff. Hiffect of Purchaser’s Possession under Contract [§ 443] p 808 
gg. Hffect af Hatension of Time To Perfect Title [§ 444; p 808 
bh. As Affected by Purchaser’s Ability To Cure Defect [§ 445] p 809 
i. Hffect of Purchaser’s Failure To Examine Title and Point Out De- 
fects [§ 446] p 809 . 
(b) Executed Contracts [§§ 447-449] p 809 
aa. Warranty Deeds [§§ 447-448] p 809 
(aa) In General [§ 447] p 809 
(bb) Eviction of Purchaser [§ 448] p 810 
bb. Quztelaim or Special Warranty Deed [§ 449] p 810 
(6) Deficiency in Quantity [§ 450] p 810 
(7) Neglect or Refusal To Convey [§ 451] p 811 
(8) Conveyance to Third Person [§ 452] p 811 
(9) Impossibility, Inconvenience, or Difficulty of Performance [§ 453) p 812 
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(10) Fraud and Misrepresentation [§§ 454-457] p 813 
(a) In General [§ 454] p 813 
(b) Rescission at Law [§ 455] p 813 
(c) Rescission in Equity [§ 456] p 813 
(d) Instrument under Seal [§ 457] p 814 
(11) Mistake [§ 458] p 814 
(12) Insolvency of Vendor [§§ 459-460] p 815 
(a) In General [§ 459] p 815 
(b) Effect of Purchaser’s Knowledge of Defect [§ 460] p 815 
(18) Contract Not in Writing [§ 461] p 815 
(14) Contract Subject to Rescission by Vendor [§§ 462-463] p 815 
(a) In General [§ 462] p 816 
(b) Lffect of Purchaser’s Forfeiture of Deposit or Other Payments [§ 463] p 
816 
d. Conditions Precedent to Exercise of Right [§§ 464-475] p 816 
(1) Purchaser Must Not Be in Default [§ 464] p 816 
(2) Performance or Tender of Performance by Purchaser and Demand for Perform- 
ance by Vendor [§§ 465-466] p 817 
(a) General Rule [§ 465] p 817 
(b) Exceptions to Rule [§ 466] p 818 
(3) Placing Vendor in Statu Quo [§§ 467-475] p 818 
(a) In General [§ 467] p 819 
(b) Restoration or Offer To Restore Possession [§§ 468-470] p 820 
aa. General Rule [§ 468] p 820 
bb. Exceptions [§ 469] p 821 
ec. Sufficiency of Restoration or Offer To Restore [§ 470] p 822 
(ec) Reconveyance or Offer To Reconvey [§\§ 471-472] p 822 
aa. In General [§ 471] p 822 
bb. Sufficiency of Reconveyance or Offer To Reconvey [§ 472] p 823 
(d) Time of Restoring or Reconveying Property, or Offer To Do So [§ 473] p 
823 
(e) Tender of Profits Received and Rents for Use of Land [§§ 474-475] p 823 
aa. In General [§ 474] p 823 
bb. Surrender of Lease and Rents Received Thereunder [§ 475] p 824 
e. Necessity for Prompt Rescission; Laches [§§ 476480] p 824 
(1) In General [§ 476] p 824 
(2) What Constitutes Laches [§ 477] p 825 
(3) Purchaser's Ignorance of Facts Constituting Ground for Rescission [§ 478] p 825 
(4) Fraud [§ 479] p 826 
(5) Failure of, or Defect in, Title [§ 480] p 827 
f. Election To Rescind and Notice [§§ 481-486] p 828 
(1) In General [§ 481] p 828 
(2) Necessity of Notice [§ 482] p 828 
(3) Parties by and to Whom Notice Must Be Given [§ 483] p 829 
(4) Sufficiency of Notice [§§ 484-485] p 829 
(a) In General [§ 484] p 829 
(b) Bringing of Swit To Rescind as Constituting Notice [§ 485] p 829 
(5) Effect of Notice [§ 486] p 830 
g. Acts Constituting Rescission [§§ 487-488] p 830 
(1) In General [§ 487] p 830 
(2) Action by Purchaser against Vendor [§ 488] p 830 - 
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h. Waiver of Right To Rescind [§§ 489-492] p 831 
(1) In General [§ 489] p 831 
(2) For Failure To Furnish Abstract or Give Title [§ 490] p 832 
(3) For Mistake [§ 491] p 834 
(4) For Fraud [§ 492] p 834 
i. Suits for Rescission [§§ 493-504] p 835 
(1) Jurisdiction [§ 493] p 835 
(2) Venue [§ 494] p 835 
(3) Parties [§ 495] p 835 
(4) Pleading [§§ 496-499] p 836 
(a) Bill To Rescind [§ 496] p 836 
(b) Answer [§ 497] p 836 
(c) Amendments [§ 498] p 837 
(d) Variance [§ 499] p 837 
(5) Evidence [§§ 500-502] p 837 
(a) Burden of Proof and Presumptions [§ 500] p 837 
(b) Admissibility [§ 501] p 838 
(c) Weight and Sufficiency [§ 502] p 838 
(6) Questions of Law and Fact [§ 503] p 839 
(7) Nature and Extent of Relief Granted [§ 504] p 839 
j. Effect of Rescission or of Decree Denying Rescission [§§ 505-513] p 840 
(1) In General [§ 505] p 840 
(2) Rights and Liabilities of Vendor [§ 506] p 840 
(3) Rights of Purchaser [§§ 507-511] p 840 
(a) To Purchase Money and Interest [§ 507] p 840 
(b) Zo Reimbursement for Expenditures [§§ 508-511] p 841 
aa. In General [§ 508] p 841 
bb. Improvements [§§ 509-510] p 841 
(aa) In General [§ 509] p 841 
(bb) Measure of Compensation [§ 510] p 842 
ec. Taxes [§ 511] p 842 
(4) Liabilities of Purchaser [§§ 512-513] p 842 
(a) For Rents [§ 512] p 842 
(b) For Waste [§ 513] p 843 


VIII. PERFORMANCE OF CONTRACT [§§ 514-772] p 843 


A. In General [§ 514] p 8438 
B. Estate of Vendor [§ 515] p 844 
C. Title of Vendor [§§ 516-670] p 845 
1. In General [§§ 516-531] p 845 
a. Title Implied in Absence of Specific Provision [§§ 516-517] p 845 
(1) Hxecutory Contract [§ 516] p 845 
(2) Haecuted Contract [§ 517] p 847 
b. Effect of Specific Provisions [§§ 518-527] p 849 
(1) Agreement Calling for Good Title in General [§ 518] p 849 
(2) Agreement for Good and Sufficient Deed or Warranty Deed [§§ 519-520] p 849 
(a) As Requiring Good Deed [§ 519] p 849 
(b) As Requiring Good Title [§ 520] p 850 
(3) Agreement Assuming Risk or Calling for Vendor's Title Only [§ 521] p 851 
(4) Agreement To Convey by Quitclaim Deed [§ 522] p 851 
(5) Agreement To Convey Right, Title, and Interest [§ 523] p 852 
(6) Title To Be Held Good by Court [§ 524] p 852 
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(7) Performance to Satisfaction of Parties [§§ 525-526] p 852 
(a) To Satisfaction of Purchaser [§ 525] p 852 
(b) To Satisfaction of Third Person [§ 526] p 853 
(8) Agreement for Reconveyance [§ 527] p 856 
e. By Whom Title Must be Made [§ 528] p 856 
d. Partial Failure of Title [§ 529] p 856 
e. Purchaser’s Knowledge of Defects [§§ 530-531] p 857 
(1) Effect of Knowledge [§ 530] p 857 
(2) What Constitutes Knowledge [§ 531] p 859 
b 2. What Constitutes Good Title [§§ 532-575] p 860 
a. “Good” and “Marketable” Title; Necessity [§ 532] p 860 
b. “Perfect Title ;” “Good and Perfect Title” [§ 533] p 862 
c. General Requisites of Good or Marketable Title [§§ 534-538] p 862 
(1) In General [§ 534] p 862 
(2) Freedom from Reasonable Doubt [§ 535] p 864 
(3) Freedom from Litigation [§ 536] p 867 
(4) As Dependent on Question of Law or Fact in General [§ 537] p 869 
(5) As Dependent on Opinion of Purchaser, Attorney, or Officer [§ 538] p 869 
d. Record Title and Title Resting in Parol [§§ 539-543] p 870 
(1) In General [§ 539] p 870 
(2) In Case of Destroyed Records [§ 540] p 873 
(3) Title Depending on Estoppel [§ 541] p 873 
(4) Title by Adverse Possession, Prescription, or Limitation [§§ 542-543] p 873 
(a) Where Record Title Required [§ 542] p 873 
(b) Where Record Title Not Required [§ 543] p 874 
e. Particular Matters Affecting Title [§§ 544-557] p 877 
(1) Contingencies on Which Title May Be Divested [§ 544] p 877 
(2) Deficiency of Quantity or Reduction in Area [§ 545] p 878 
(3) Judicial Opinion or Decree [§§ 546-547] p 878 
(a) In General [§ 546] p 878 
(b) Judgment in Action To Quiet Title [§ 547] p 880 
(4) Location of Boundary [§ 548] p 880 
(5) Lost Deed in Vendor’s Chain of Title [§ 549] p 881 
(6) Objections to, or Defects in, Prior Deed in Chain of Title [§§ 550-553] p 881 
(a) In General [§ 550] p 881 
(b) Description of Property [§ 551] p 883 
(c) Designation of Prior Grantor or Grantee [§ 552] p 884 
(d) Fraud or Breach of Trust [§ 553] p 885 
(7) Pendency of Action and Filing of Lis Pendens [§§ 554-555] p 885 
(a) In General [§ 554] p 885 
(b) Lis Pendens [§ 555] p 886 
(8) Possession Adverse to Vendor [§ 556] p 887 
(9) Prior Assignment for Benefit of Creditors [§ 557] p 888 ; 
f. Particular Titles and Titles from Particular Sources [§§ 558-575] p 888 
(1) Equitable Title [§ 558] p 888 
(2) Leasehold Title [§ 559] p 888 
(3) Tax Title [§ 560] p 888 
(4) Title from or through Corporation [§ 561] p 889 
(5) Title from or through Infant [§ 562] p 890 
(6) Title from or through Heir or Devisee [$$ 563-565] p 891 
(a) In General [§ 563] p 891 
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(hb) Administration or Probate [§ 564] p 893 
(c) Proof of Heirship [§ 565] p 893 
(7) Title from or through Executor, Administrator, Trustee, Donee of Power, Ete. 
[§§ 566-567] p 894 
(a) In General [§ 566] p 894 
(b) Fiduciary Acquiring Interest or Title [§ 567] p 896 
(8) Title through Foreclosure Proceedings [§§ 568-569] p 897 
(a) Foreclosure of Mortgage [§ 568] p 897 
(b) Foreclosure of Mechanic's Lien [§ 569] p 899 
(9) Title through Public Grant [§ 570] p 899 
(10) Title under Escheat or Forfeiture [§ 571] p 900 
(11) Title after or through Partition [§ 572] p 900 
(12) Title from or through Husband or Wife [§ 573] p 901 
(13) Vitle through Judicial Sale [§ 574] p 902 
(14) Title of Bona Fide Purchaser [§ 575] p 902 
3. Encumbrances [§§ 576-632] p 903 
a. Necessity of Freedom from Encumbrances [§§ 576-582] p 903 
(1) In Absence of Express Provision [§ 576] p 903 
(2) Covenants Requiring Title Free from Encumbrances [§ 577] p 903 
(3) Contracts Not Requiring Freedom from Encumbrances [§ 578] p 905 
(4) Exception or Assumption of Particular Encumbrances [§ 579] p 906 
(5) Possibility of Encumbrance [§ 580] p 907 
(6) Eneumbrance of Trifling Character [§ 581] p 907 
(7) Encumbrance Created or Suffered by Purchaser [§ 582] p 907 
b. Removal of Encumbrance by Application of Purchase Money [§ 583] p 907 
e. What Constitutes Encumbrance [§§ 584-632] p 908 
(1) Im General [§ 584] p 998 
(2) Particular Adverse Rights or Interests as Encumbrances [§§ 585-632] p 909 
(a) Attachments [§ 585] p 909 
(b) Community Property Rights [§ 586] p 909 
(c) Covenants, Charges, and Restrictions [§§ 587-596] p 909 
aa. In General [§ 587] p 909 
bb. Building Restrictions Imposed by Deed or Covenant [$$ 588-590] p 
909 
(aa) In General [§ 588] p 909 
(bb) Enforceable Character of Restrictions [§ 589] p 911 
(ce) Violations of Restrictions [§ 590] p 911 
ec. Restrictions Imposed by Law [§§ 591-592] p 911 
(aa) In General [§ 591] p 911 
(bb) Violations of Restrictions [§ 592] p 912 
dd. Charge Created by Will [§ 593] p 912 
ee. Charge for Maintaining Alley [§ 594] p 912 
ff. Covenants Restricting Use [§ 595] p 913 
gg. Covenant To Fence [§ 596] p 914 
(d) Curtesy [§ 597] p 914 
(e) Debts of Deceased Owner [§ 598] p 914 
(f) Dower [§ 599] p 915 
(g) Easements [§§ 600-610] p 916 
aa. In General [§ 600] p 916 
bb. Cesspools [§ 601] p 917 
ce. Light and Air [§ 602] p 917 
dd. Party Walls [§ 603] p 917 
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ee. Streets and Highways [§ 604] p 918 
ff. Rights of Way [§§ 605-606] p 920 
(aa) In General [§ 605] p 920 
(bb) Railroad Rights of Way [§ 606] p 921 
ge. Water Rights, Drains, and Waterways [§§ 607-610] p 922 
(aa) In General [§ 607] p 922 
(bb) Irrigation Ditches [§ 608] p 923 
(cc) Natural Streams and Riparian Rights [§ 609] p 923 
(dd) Sewers [§ 610] p 924 
(h) Deprivation of Easements [§ 611] p 924 
(i) Encroachments as Encumbrances [§ 612] p 924 
(j) Homestead Rights [§ 613] p 925 
(k) Judgments and Execution [§ 614] p 925 
(1) Leases and Other Occupancies [§§ 615-617] p 926 
aa. In General [§ 615] p 926 
bb. Ground Rents [§ 616] p 927 
ec. Tenancies at Will [§ 617] p 927 
(m) Liens Generally [§ 618] p 927 
(n) Life Estates [§ 619] p 928 
(0) Pending Proceedings; Lis Pendens [§ 620] p 928 
(p) Mineral Rights and Oil Leases [§ 621] p 928 
(q) Mortgages and Deeds of Trust [§§ 622-625] p 928 
aa. In General [§ 622] p 928 
bb. Payment, Release, and Discharge [§ 623] p 930 
cc. Extinguishment of Mortgage through Merger [§ 624] p 931 
dd. Purchaser’s Exception or Assumption of Mortgage [§ 625] p 932 
(r) Reserved Right of Entry [§ 626] p 934 
(s) Taxes and Assessments [§§ 627-629] p 934 
aa. In General [§ 627] p 934 
bb. Special Assessments [§ 628] p 935 
ec. Water Rents and Other Water Charges [§ 629] p 935 
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(t) Vendor's Contracts with Third Persons Respecting Sale of Property 


[§§ 630-631] p 936 
aa. In General [§ 630] p 936 
bb. Timber Contracts [§ 631] p 936 
(u) Claim under Judicial Sale [§ 632] p 936 
4. Encroachments [§§ 633-639] p 937 
a. In General [§ 633] p 937 
b. Of Other Property on Land Sold [§§ 634-635] p 937 
(1) Substantial Encroachments [§ 634] p 937 
(2) Slight or Trivial Encroachments [§ 635] p 937 
c. Of Property Sold on Other Land [§§ 636-638] p 938 
(1) On Adjoining Property [§ 636] p 938 
(2) On Streets and Highways [§§ 637-638] p 939 
(a) In General [§ 637] p 939 
(b) Authorized or Permitted Encroachments [§ 638] p 940 
d. Party Walls as Encroachments [§ 639] p 941 
5. Objections to Title [§§ 640-644] p 941 
a. In General [§ 640] p 941 
b. Duty of Purchaser To Make Specific Objections [§ 641] p 942 
e. Nature and Form of Objections [§ 642] p 942 
d. Time for Objections [§ 643] p 942 


[66 C. J.—29] 


— 


450 [66 C.J.] VENDOR AND PURCHASER 


e. Duty To Prove Objectionable Feature [§ 644] p 943 
6. Waiver or Estoppel as to Defects in Title and Performance [§§ 645-651] p 943 
a. Right of Purchaser To Waive Defects [§ 645] p 943 
b. What Constitutes Waiver [§§ 646-648] p 944 
(1) In General [§ 646] p 944 
(2) Averment of Specific Ground of Nonperformance as Wawer of Other Grounds 
[§ 647] p 947 
(3) Hstoppel To Assert Defects in Title [§ 648] p 948 
ce. Oral Waiver [§ 649] p 948 
d. Who Can Waive Defects [§ 650] p 949 
e. Effect of Waiver [§ 651] p 949 
7. Time of Existence of Title and Remedy of Defects [§§ 652-660] p 949 
. In General [§ 652] p 949 
. Time of Remedying Defects [§ 653] p 950 
. What Defects Are To Be Remedied [§ 654] p 953 
. Method of Remedying Defects [§ 655] p 953 
. Waiver of Delay [§ 656] p 954 
Effect of Failure To Remedy Defects [§ 657] p 955 
. Hacuse for Failure To Remedy Defects [§ 658] p 955 
. Remedying of Defects by Purchaser [§ 659] p 955 
i. Hxpense of Perfecting Title .§ 660] p 955 
8. Security against Defects [§§ 661-663] p 956 
a. Duty of Purchaser To Accept Security [§ 661] p 956 
b. Right of Purchaser To Demand Security [{§ 662] p 956 
e. Special Statutory Provision in Louisiana [§ 663] p 956 
9. Abstract of Title [§§ 664-670] p 957 
. Duty of Vendor To Furnish Abstract [§ 664] p 957 
. Character and Sufficiency of Abstract [§ 665] p 958 
. What Must Appear from Abstract [§ 666] p 959 
. Waiver as to Form and Sufficiency of Abstract [§ 667] p 963 
. Time of Furnishing Abstract [\§ 668-669] p 963 
(1) In General [§ 668] p 963 
(2) Waiver of Delay in Furnishing Abstract [§ 669] p 964 
f. Rights and Duties of Purchaser [§ 670] p 964 - 
D. Conveyance or Tender Thereof {S$ 671-706] p 965 
1. Obligation of Vendor To Convey or Tender Conveyance [§§ 671-672] p 965 
a. To Comply with Contract Generally [§ 671] p 965 
b. To Put Purchaser in Default [§ 672] p 965 
2. Persons Suing in Vendor’s Right [§ 673] p 967 
3. Maker of Bond for Title [§ 674] p 967 
4. Deeds in Escrow [§ 675] p 967 
5. Waiver and Lxcuse [§§ 676—682'] p 967 
. In General [§ 676] p 967 
. Performance or Tender Rendered Impossible by Purchaser [§ 677] p 968 
. Futility of Tender [§ 678] p 968 
. Renunciation or Refusal of Performance by Purchaser [§ 679] p 968 
. Inability of Purchaser To Perform [§ 680] p 970 
. Inability of Vendor To Perform [§§ 681-682] p 970 
(1) In General [§ 681] p 970 
(2) Destruction or Deterioration of Property [§ 682] p 970 
6. Requisites and Sufficiency of Tender [§§ 683-688] p 971 
a. In General [§ 683] p 971 
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b. As to Place [§ 684] p 972 
ce. By Whom Made [§ 685] p 972 
d. To Whom Made [§ 686] p 973 
e. Waiver of Objections to Tender [§ 687] p 973 
f. Insufficient Tender as Evidence of Readiness To Perform [§ 688] p 973 
7. Time of Conveyance or Tender [§§ 689-690'] p 974 
a. In General [§ 689] p 974 
b. Extension and Waiver [§ 690] p 975 
8. Performance of Conditions Precedent by Purchaser [§§ 691-692] p 975 
a. In General [§ 691] p 975 
b. Demand and Election [§ 692] p 976 
9. Preparation and Expense of Deed [§ 693] p 978 
10. Sufficiency of Conveyance [§§ 694-704] p 979 
a. In General [§ 694] p 979 
b. Character of Deed [§§ 695-696] p 980 
(1) In General [§ 695] p 980 
(2) Warranty and Covenants [§ 696] p 980 
6. Parties [§§ 697-699] p 982 
(1) In General [§ 697] p 982 
(2) To Whom Made [§ 698] p 982 
(3) By Whom Made [§ 699] p 982 
d. Description of Property [§ 700] p 984 
®. Conditions, Restrictions, and Reservations [§ 701] p 985 
f. Execution [§ 702] p 985 ; 
g. Waiver of Objections to Sufficiency of Deed [§§ 703-704} p 985 
(1) In General [§ 703] p 985 
(2) Effect of Approval and Acceptance of Deed [§ 704] p 985 
11. Effect of Prior Deed on Conveyance [§ 705] p 986 
12. E'ffeet of Conveyance on Contract of Sale [§ 706] p 986 
BE. Delivery or Tender of Possession [§§ 707-710] p 986 
1. Necessity [§ 707] p 986 
2. Sufficiency [§ 708] p 987 
3. Waiver and Estoppel [§ 709] p 988 
4, Effect of Delivery [§ 710] p 988 
PF. Quantity of Land and Appurtenances [§§ 711-715] p 988 
1. Conformity to Description in Contract [§ 711] p 988 
2. Specific Quantity or Measurement [§ 712] p 989 
3. Appurtenances [§ 713] p 990 
4. Surveys [§ 714] p 990 
5. Waiver of Objections [§ 715] p 991 
G. Payment of Purchase Price [§§ 716-772] p 991 
1. Obligation To Pay [§§ 716-724] p 991 
a. Creation and Accrual of Obligation [§§ 716-720] p 991 
(1) In General [§ 716] p 991 
(2) Excuses for Delay or Nonpayment [§§ 717-719] p 992 
(a) In General [§ 717] p 992 
(b) Nonperformance by Vendor [§ 718] p 993 


(c) Possession and Retention of Benefits of Vendors Partial Performance 


[§ 719] p 995 
(3) Demand [§ 720] p 995 
b. Note, Bonds, and Security for Obligation [§§ 721-722] p 996 
(1) In General [§ 721] p 996 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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(2) Sufficiency [§ 722] p 996 
ce. Breach of Obligation [§ 723] p 997 
d. Waiver of Delay or Default [§ 724] p 997 
2. Tender [$$ 725-737] p 997 
a. Necessity [§§ 725-726] p 997 
(1) In General [§ 725] p 997 
(2) Hacuse or Waiver [§ 726] p 998 
b. Effect [§ 727] p 999 
c. Requisites and Sufficiency [§§ 728-737] p 999 
(1) In General [§ 728] p 999 
(2) Production [§ 729] p 1000 
(3) Conditions [§ 730] p 1000 
(4) Amount [§ 731] p 1000 
(5) Medium [§ 732] p 1001 
(6). To Whom Made [§ 733] p 1001 
(7) By Whom Made [§ 734] p 1001 
(8) Time and Place [§ 735] p 1001 
(9) Keeping Tender Good [§ 736] p 1002 
(10) Waiver of Objections [§ 737] p 1002 
3. Interest [§§ 738-742] p 1003 
a. In General [§§ 738-739] p 1003 
(1) Where Provided for by Contract [§ 738] p 1003 
(2) In Absence of Contractual Provisions [§ 739] p 1003 
b. Effect of Delay [§§ 740-741] p 1004 
(1) Under Contractual Provisions [§ 740] p 1004 
(2) In Absence of Contractual Provisions [§ 741] p 1005 
ec. Effect of Possession [§ 742] p 1006 
4. Hapenses of Sale [§ 743] p 1007 
5. Joint Parties as Affecting Payment [§§ 744-745] p 1007 
a. Joint Vendors [§ 744] p 1007 
b. Joint Purchasers [§ 745] p 1007 
. Effect of Payment [§ 746] p 1008 
. Hvidence of Payment [§ 747] p 1008 
8. Abatement or Deductions and Additions [§§ 748-764] p 1008 
a. Abatement or Deductions [§§ 748-763] p 1008 
(1) In General [§ 748] p 1008 
(2) Defect in Title [§§ 749-751] p 1010 
(a) In General [§ 749] p 1010 
(b) Dower [§ 750] p 1011 
(c) Alleys, Streets, and Roads [§ 751] p 1011 
(3). Partial Failure of Title [§§ 752-753] p 1012 
(a) In General [§ 752] p 1012 
(b) Amount of Abatement [§ 753] p 1012 
(4) Deficiency in Quantity or Quality [§§ 754-760] p 1013 
(a) Deficiency in Quantity [§§ 754-759] p 1013 
aa. Sale by Acre or Quantity [§ 754] p 1013 
bb. Sale in Gross [§§ 755-757] p 1014 
(aa) In General [§ 755] p 1014 
(bb) Hatent or Size of Deficiency [§ 756] p 1016 
(ce) Fraud, Misrepresentation, and Mistake [§ 757] p 1017 
ec. Sale Per Aversionem [§ 758] p 1019 
dd. Amount of Abatement [§ 759] p 1019 
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(b) Deficiency in Quality or Part of Realty Other than Land [§ 760] p 1020 
(5) Fraud and Misrepresentation [§ 761] p 1020 
(6) Waiver or Loss or Right to Abatement [§§ 762-763] p 1021 
(a) In General [§ 762] p 1021 
(b) Lapse of Time [§ 763] p 1021 
b. Addition or Increase for Excess in Quantity [§ 764] p 1021 
Mode and Sufficiency of Payment [$$ 765-772] p 1022 
a. In General [§ 765] p 1022 
b. Source of Payment [§ 766] p 1022 
e. Medium of Payment Generally [§ 767] p 1023 
d. Note or Other Obligation [§§ 768-769] p 1024 
(1) Note or Obligation of Purchaser [§ 768] p 1024 
(2) Obligation or Undertaking of Third Person [§ 769] p 1024 
e. Assumption and Payment of Encumbrances or Other Liabilities [§§ 770-771] p 1025 
(1) In General [§ 770] p 1025 
(2) Decrease or Increase in Amount Payable on Debt or Encumbrance [§ 771] p 1026 
f. To Whom Payment May or Must Be Made [§ 772] p 1027 


IX. RIGHTS AND LIABILITIES OF VENDOR AND PURCHASER [§§ 773-1068] p 1028 
A. As to Each Other [§§ 773-818] p 1028 
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. Relation of Vendor and Purchaser [§ 773] p 1028 

. Where More than One Vendor [§ 774] p 1029 

. Where More than One Purchaser [§ 775] p 1029 

. Estoppel To Deny Title [§ 776] p 1030 

. Acquisition and Assertion of Adverse Title [§§ 777-783] p 1031 


a. By Vendor [§ 777] p 1031 
b. By Heirs of Vendor [§ 778] p 1032 
e. By Purchaser [§§ 779-783] p 1032 
(1) In General [§ 779] p 1032 
(2) Qualifications of Rule [§ 780] p 1032 
(3) Purchase at, or Redemption from, Mortgage Foreclosure Sale {§ 781] p 1033 
(4) Purchase of Tax Title [§ 782] p 1033 
(5) Right to Reimbursement [§ 783] p 1034 


. Possession, Use, Occupation, and General Beneficial Enjoyment of Property [§§ 784-787] p 


1034 
a. Possession [§§ 784-786] p 1034 

(1) Right to [§ 784] p 1034 

(2) Status or Character [§ 785] p 1035 

(3) Retention, Abandonment, or Surrender of or Interference with [§ 786] p 1036 
b. Use, Occupation, and Enjoyment [§ 787] p 1036 


. Waste [§§ 788-789] p 1037 


a. By Vendor [§ 788] p 1037 
b. By Purchaser [§ 789] p 1037 


. Crops [§§ 790-791] p 1038 


a. Existing Crops [§ 790] p 1038 
b. Subsequent Crops [§ 791] p 1039 


. Rents and Profits [§§ 792-798] p 1040 


a. In General [§ 792] p 1040 

b. Under Express Agreement [§ 793] p 1041 

ce. Before or after Performance or Tender or Time Fixed Therefor [§§ 794-795] p 1042 
(1) In General [§ 794] p 1042 
(2) Default or Delay in Performance [§ 795] p 1042 


For later cases, developments and changes in the law see Annotations, same title and section number, 


454 [66 C.J.] VENDOR AND PURCHASER 


d. Rents and Profits Correlative with Interest [§ 796] p 1042 
e. Purchaser Wrongfully Deprived of Possession [§ 797] p 1043 
f. To Whom Rents Are Payable [§ 798] p 1043 
10. Encumbrances [S 799] p 1043 
lak Taxes and Assessments [§§ 800-806] p 1045 
a. In General [§ 800] p 1045 
b. Liability of Vendor [§ 801] p 1045 
ce. Liability of Purchaser [§ 802] p 1047 
d. Apportionment [§ 803] p 1048 
e. Recovery of Taxes or Assessments Paid [§§ 804-806] p 1048 
(1) Recovery by Vendor from Purchaser [§ 804] p 1048 
(2) Recovery by Purchaser from Vendor [§ 805] p 1049 
(3) Recovery by Purchaser of Land from Purchaser of Timber [§ 806] p 1049 
12. Repairs [§ 807] p 1049 
13. Improvements [§§ 808-809] p 1050 
a. Improvements Made by Vendor [§ 808] p 1050 
b, Improvements Made by Purchaser [§ 809'] p 1050 
14. Hxpenses [§ 810] p 1051 - 
15. Deterioration, Loss, and Gain [§§ 811-815] p 1052 
a. General Rules [§ 811] p 1052 
b. Qualifications and Exceptions to Rule [§§ 812-814] p 1053 
(1) In General [§ 812] p 1053 
(2) Provisions of Contract [§ 813] p 1053 
(3) Negligence or Default of Parties [§ 814] p 1054 
e. Right to Proceeds of Insurance [§ 815] p 1054 
16. Assignment of Contract or Transfer of Property [§§ 816-817] p 1055 
a. By Vendor [§ 816] p 1055 
b. By Purchaser [§ 817] p 1056 
17. Reconveyance to Vendor [§ 818] p 1056 
B. Rights and Liabilities between Parties to Contract and Third Persons [§§ 819-904] p 1057 
1. Title as against Third Persons [§ 819] p 1057 
2. Encumbrances and Charges on Property before Contract [§§ 820-824] p 1057 
a. In General [§ 820] p 1057 
b. Liability of Purchaser [§§ 821-822] p 1058 
(1) In General [§ 821] p 1058 
(2) Assumption of Liability [§ 822] p 1058 
e. Application of Payments [§ 823] p 1059 
d. Effect on Liability of Vendor [§ 824] p 1059 
3. Subsequent Purchasers from Vendor [§§ 825-830] p 1059 
a. Right of Vendor To Convey [§ 825] p 1059 
b. Purchasers without Legal Title [§ 826] p 1060 
e. Purchasers with Notice or Not for Value [§§ 827-828] p 1060 
(1) In General [§ 827] p 1060 
(2) Constructive Notice [§ 828] p 1062 
d. Rights of Grantee [§ 829] p 1062 
e. Liabilities of Grantee [§ 830] p 1063 
4. Third Persons Advancing Money [§ 831] p 1063 
5. Creditors of Vendor [§§ 832-834] p 1063 
a. In General [§ 832] p 1063 
b. Attachment [§ 833] p 1063 
ce. Heecution [§ 834] p 1064 
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6. Assignees of Contract or Bond for Title [§§ 835-869] p 1065 
a. Assignment by Vendor [§§ 835-840] p 1065 
(1) Right To Assign [§ 835] p 1065 
(2) Right of Purchaser To Attack Assignment [§ 836] p 1065 
(3) Operation and Effect [§§ 837-839] p 1065 
(a) In General [§ 837] p 1065 
(b) Rights of Assignee [§ 838] p 1066 
(c) Liabilities of Assignee [§ 839] p 1066 
(4) Assignment for Security [§ 840] p 1067 
b. Assignment by Purchaser [§§ 841-866] p 1067 
(1) Right To Assign [§§ 841-846] p 1067 
(a) In General [§ 841] p 1069 
(b) Provisions Prohibiting Assignment [§§ 842-846] p 1068 
aa. In General [§ 842] p 1068 
bb.. Waiver or Estoppel [§ 843] p 1068 
ec. Persons Entitled To Assert Restrictions [§ 844] p 1069 
dd. What Constitutes Breach of Restriction [§ 845] p 1069 
ee. Hiffect of Performance [§ 846] p 1069 
(2) Validity [§ 847] p 1070 . 
, (3) Assignment to Vendor or His Heir [§ 848] p 1070 
(4) Operation and Effect [§§ 849-865] p 1070 
(a) In General [§ 849] p 1070 
(b) Priority of Assignments [§ 850] p 1070 
(c) Rights of Assignee [§§ 851-861] p 1070 
aa. In General [§ 851] p 1070 
bb. Equities and Defenses between Parties [§ 852] p 1074 
ce. Against Vendor [§§ 853-856] p 1072 
(aa) In General [§ 853] p 1072 
(bb) For Fraud [§ 854] p 1072 
(cc) For Breach of Contract [§ 855] p 1072 
(dd) Assertion of Adverse Title [§ 856] p 1073 
dd. Against Assignor [§§ 857-861] p 1073 
(aa) In General [§ 857] p 1073 
(bb) For Fraud [§ 858] p 1073 
(cc) Trustee for Assignee [§ 859] p 1073 
(dd) Warranties [§§ 860-861] p 1074 . 
aaa. In General [§ 860] p 1074 
bbb. Agreement or Warranty as to Title [§ 861] p 1074 
(d) Liabilities of Assignee [§§ 862-864] p 1074 
aa. In General [§ 862] p 1074 
bb. To Vendor [§§ 863-864] p 1075 
(aa) In General [§ 863] p 1075 
(bb) Hxpress Assumption of Liability [§ 864] p 1076 
(e) Liabilities of Assignor [§ 865] p 1076 
(5) Assignment for Security [§ 866] p 1077 
€. Mode and Sufficiency [§ 867] p 1078 
d. Notice of Assignment [§ 868] p 1079 
e. Rescission of Assignment [§ 869] p 1079 
7. Purchasers from Purchaser [§§ 870-880] p 1079 
a. In General [§ 870] p 1079 
b. Validity [§ 871] p 1080 
c. Operation and Effect [§§ 872-880] p 1080 
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(1) In General [§ 872'] p 1080 
(2) Priorities between Subpurchasers [§ 873] p 1080 
(3) Rights of Subpurchaser [§§ 874-877] p 1080 
(a) In General [§ 874] p 1080 
(b) Against Vendor [§ 875] p 1081 
(c) Against Purchaser [§ 876] p 1081 
(d) Against Assignee [§ 877] p 1082 
(4) Liabilities of Subpurchaser [§§ 878-880] p 1082 
(a) In General [§ 878] p 1082 
(b) To Vendor [§§ 879-880] p 1082 
aa. In General [§ 879] p 1082 
bb. Assumption of Liability [§ 880] p 1082 


. Creditors of Purchaser [§§ 881-884] p 1033 


a. In General [§ 881] p 1083 
b. Attachment [§ 882] p 1083 
e. Executions [§§ 883-884] p 1083 
(1) In General [§ 883] p 1083 
(2) Payment in Part or in Full [§ 884] p 1084 


. Right of Third Persons To Attack Contract [§ 885] p 1085 
10. 
11. 


Contracts Relating to the Property [§ 886] p 1085 
Trespass or Other Injuries to Property by Third Persons [§§ 887-889] p 1086 
a. Right of Vendor [§ 887] p 1086 
b. Right of Purchaser [§§ 888-889] p 1086 
(1) In General [§ 888] p 1086 
(2) After Conveyance [§ 889] p 1087 
Actions between Vendor or Purchaser and Third Persons [§§ 890-904] p 1088 
a. In General [§ 890] p 1088 
b. Particular Actions [§§ 891-893] p 1088 
(1) Ejectment [§ 891] p 1088 
(2) Injunction [§ 892] p 1089 
(3) Calling Vendor in Warranty [§ 893] p 1089 
e. Defenses [§§ 894-895] p 1089 
(1) As against Ejectment [§ 894] p 1089 
(2) Set-Off [§ 895] p 1089 
d. Rights of Party Not Represented in Litigation [§ 896] p 1089 
e. Estoppel [§§ 897-898] p 1089 ; 
(1) Of Record [§ 897] p 1089 
(2) In Pais [§ 898] p 1089 
f. Time To Sue, Limitations, and Laches [§ 899] p 1089 
g. Parties [§ 900] p 1090 
h. Pleading [§ 901] p 1090 
i. Hvidence [§ 902] p 1090 
j. Trial [§ 903] p 1091 
k. Damages [§ 904] p 1091 


C. Bona Fide Purchasers [§§ 905-1068] p 1092 
1. In General [§ 905] p 1092 
2. Elements of Bona Fide Purchase [$$ 906-936] p 1092 


a. In General [§ 906] p 1092 
b. Good Faith [§ 907] p 1098 
c. Acquisition of Title [§§ 908-922] p 1094 
(1) Necessity of Acquiring Legal Title [§§ 908-909] p 1094 
(a) In General [§ 908] p 1094 
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(b) Executory Contract or Option [§ 909] p 1095 
(2) Necessity of Acquiring Valid Title [§§ 910-914] p 1095 
(a) In General [§ 910] p 1095 
(b) Want of Title in Vendor [§§ 911-913] p 1097 
aa. In General [§ 911] p 1097 
bb. Want of Valid Delivery of Deed [§ 912] p 1097 
ee. Deed Executed in Blank and Wrongfully Filled Out [§ 913] p 1098 
(c) Want of Power or Capacity To Convey [§ 914] p 1098 
(3) Means of Acquiring Title in General [§ 915] p 1098 
(4) Quitclaim Deed [§§ 916-920] p 1099 
(a) Immediate Quitclaim [§§ 916-918] p 1099 
aa. In General [§ 916] p 1099 
bb. Distinction between Conveyance of Land and of Interest Therein 
[§ 917] p 1101 . 
ec. Effect of Recording Acts [§ 918] p 1101 
(b) Quitclaim in Chain of Title [§ 919] p 1102 
(c) Consideration for Conveyance by Quitclaim [§ 920] p 1103 
(5) Judicial Proceedings [§ 921] p 1103 
(6) Adverse Possession [§ 922] p 1104 
d. Consideration [§§ 923-936] p 1104 
(1) Necessity [§ 923] p 1104 
(2) What Constitutes Consideration [§§ 924-931] p 1104 
(a) In General [§ 924] p 1104 
(b) Love and Affection [§ 925] p 1105 
(c} Agreement To Support [§ 926] p 1106 
(d) Eachange of Property [§ 927] p 1106 
(e) Assumption of Obligation [§ 928] p 1106 
(f) Antecedent Debt [§§ 929-931] p 1106 
aa. Rule That Purchaser Is Not Protected [§ 929] p 1106 
bb. Rule That Purchaser Is Pratected [§ 930] p 1107 
cc. Prejudice to Purchaser; Release of Security [§ 931] p 1107 
(3) Adequacy of Consideration [§ 932] p 1107 
(4) Necessity of Payment [§§ 933-934] p 1108 
(a) In General [§ 933] p 1108 
(b) Giving Security or Payment by Note or Other Obligation [§ 934] p 1109 
(5) From Whom Consideration Must Move [§ 935] p 1110 
(6) Effect of Notice [§ 936] p 1110 
3. Notice [§§ 937-1044] p 1110 
a. In General [§ 937] p 1110 . 
b. Constructive or Implied Notice [§§ 938-1036] p 1111 
(1) In General [§ 938] p 1111 
(2) Necessity of Fraud on Part of Purchaser [§ 939] p 1115 
(3) Failure To Discover Defects [§ 940] p 1115 
(4) Application of Rule [§§ 941-950] p 1116 
(a) Prior Sale or Conveyance in General [§ 941] p 1116 
(b) Prior Unrecorded Instruments [§ 942] p 1116 
(c) Fraud or Other Invalidity of Conveyance [§ 943] p 1118 
(d) Rights under Will [§ 944] p 1119 
(e) Rights of Heirs [§ 945] p 1119 
(£) Liens or Encumbrances in General [§ 946] p 1119 
(g) Conditions and Restrictions [§ 947] p 1120 
(h) Authority of Alleged Agent [§ 948] p 1120 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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(i) Nature of Claim or Terms of Instrument [§ 949] p 1120 
(j) Specific Interest or Defect [§ 950] p 1121 


(5) Nature and Source of Information in General [§ 951] p 1121 
(6) Condition or Appearance of Land [§ 952] p 1122 

(7) Judgments or Decrees and Pending Suits [§ 953] p 1122 

(8) Recitals in Instruments Relating to Title [§§ 954-966] p 1123 


(a) Contract of Sale [§ 954] p 1123 
(b) Instruments in Chain of Title Generally [§§ 955-956] p 1123 
aa. Statement of Rule [§ 955] p 1123 
bb. Limitations and Qualifications of Rule [§ 956] p 1125 
(ec) Instruments Not of Record [§ 957] p 1126 
(d) Other Instruments Recited or Referred to [§ 958] p 1126 
(e) Sufficiency of Recitals [§ 959] p 1127 S 
(£) Particular Recitals [§§ 960-965] p 1127 
aa. As to Liens or Encumbrances [§ 960] p 1127 
bb. As to Actions, Judgments, or Decrees [§ 961] p 1127 
ec. As to Conditions, Restrictions, Exceptions, or Reservations [§ 962] 
p 1128 
dd. As to Description of Land [§ 963] p 1129 
ee. As to Consideration [§ 964] p 1129 
ff. As to Rights of Coowners [§ 965] p 1130 
g) Instruments Not in Chain of Title [§ 966] p 1130 


(9) Inadequacy of Consideration [§ 967] p 1130 
(10) Records [§§ 968-1010] p 1131 


(a) In General [§ 968] p 1131 
(b) Duty of Searching Record and Right To Rely Thereon [§ 969] p 1132 
(c) Facts of Which Record Is Notice [§ 970] p 1133 
(d) To Whom Record Is Notice [§ 971] p 1137 
(e) Date from Which Record Operates as Notice [§§ 972-974] p 1138 
aa. Rule Stated [§ 972] p 1138 
bb. What Constitutes Filing for Record; Intent [§ 973] p 1139 
ce. Withdrawal before Record [§ 974] p 1139 
(f) Place of Record [§§ 975-979] p 1139 
aa. Necessity of Record in Proper County [§§ 975-977] p 1139 
(aa) In General [§ 975] p 1139 
(bb) Land Situated in Different Counties [§ 976] p 1140 
(ec) Effect of Change in Boundary Lines [§ 977] p 1140 
bb. Necessity of Record in Proper Office [§ 978] p 1140 
ec. Necessity of Record in Proper Book [§ 979] p 1141 
(g) Time of Recordation and Priorities [§§ 980-984] p 1142 
aa. In General [§ 980] p 1142 
bb. Effect of Failure Lo Record within Time Limited [§§ 981-983] p 
1142 
(aa) In General [§ 981] p 1142 
(bb) When Neither Instrument Recorded in Time [§ 982] p 1143 
(cc) Record Effective from Time of Recording [§ 983] p 1143 
ec. Priority of Record [§ 984] p 1143 
(h) Instruments Whose Record Amounts to Notice [§§ 985-999] p 1144 
aa. Instruments in Chain of Title [§ 985] p 1144 
bb. Instruments Not in Chain of Title [§ 986] p 1147 
ee. Instruments Entitled or Required To Be Recorded [§§ 987-995] p 
1147 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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(aa) Conveyances in General [§ $87] p 1147 
(bb) Deeds [§ 988] p 1149 
(ce) Voluntary Conveyances [§ 989] p 1149 
(dd) Conveyances of Equitable Interests [§ 990] p 1149 
(ee) Hxecutory Contracts of Sale [§ 991] p 1150 
(ff) Mortgages and Other Liens and Encumbrances [§ 992] p 
1150 
(ge) Wills [§ 993] p 1151 
(hh) Judgments or Decrees [§ 994] p 1151 
(11) Proceedings of Municipal Corporations [§ 995] p 1151 
dd. Instruments Not Entitled or Required To Be Recorded in General 
[§ 996] p 1151 
ee. Void and Defective Instruments [§§ 997-999] p 1152 
(aa) In General [§ 997] p 1152 
(bb) Instruments Defectively Executed or Acknowledged [§ 998] 
p 1153 
(cc) Instruments Containing Defective Description of Land 
[§ 999] p 1155 
(i) Destruction of Record [§ 1000] p 1156 
(j) Effect of Error in Record [§§ 1001-1003] p 1157 
aa. In General [§ 1001] p 1157 
bb. Error Apparent on Face of Record [§ 1002] p 1158 
ce. Effect of Correction of Record [§ 1003] p 1158 
(k) Index to Records [§§ 1004-1005] p 1158 
aa. In General [§ 1004] p 1158 
bb. Correction of Index [§ 1005] p 1159 
(1) Failure To Record [§§ 1006-1010] p 1159 
aa. As Affecting Bona Fide Purchasers [§§ 1006-1008] p 1159 
(aa) In General [§ 1006] p 1159 
(bb) Presumptions [§ 1007] p 1162 
(cc) Necessity of Prior Record of Subsequent Conveyance 
[§ 1008] p 1162 
bb. Who Constitute Bona Fide Purchasers [§§ 1009-1010] p 1162 
(aa) In General [§ 1009] p 1162 
(bb) Purchaser without Notice from Grantor with Notice [§ 1010] 
p 1164 
(11) Possession of Property [§§ 1011-1030] p 1164 
(a) In General [§ 1011] p 1164 
(b) Knowledge or Notice of Possession [§ 1012] p 1167 
(c) Of What Matters Possession Is Notice [§ 1013] p 1167 
(d) Time, Character, and Extent of Possession [§§ 1014-1018] p 1168 
aa. In General [§ 1014] p 1164 
bb. Particular Acts [§ 1015] p 1170 
ce. Extent of Possession [§ 1016] p 1171 
dd. Time and Continuity of Possession [§ 1017] p 1171 
ee. Consistency or Inconsistency of Possession with Record Title 
[§ 1018] p 1172 
(e) Possession by Particular Persons [§§ 1019-1030] p 1172 
aa. Prior Vendor or Grantor [§ 1019] p 1172 
bb. Prior Grantee or Purchaser [§ 1020] p 1174 
ec. Tenant [§§ 1021-1022] p 1176 
(aa) Notice of Interest of Tenant [§ 1021] p 1176 


Por latex cases, developments and changes in the law see Annotations, same title and section number. 
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(bb) Notice of Interest of Landlord [§ 1022] p 1177 
dd. Life Tenant [§ 1023] p 1178 
ee. Tenant in Common [§ 1024] p 1178 
ff. Cestui Que Trust [§ 1025] p 1179 
gg. Joint Possessors [§§ 1026-1030] p 1179 
(aa) In General [§ 1026] p 1179 
(bb) Vendor and Purchaser [§ 1027] p 1179 
(cc). Persons in Family Relation [§§ 1028-1030] p 1179 
aaa. In General [§ 1028] p 1179 
bbb. Husband and Wife [§ 1029] p 1179 
ece. Parent and Child [§ 1030] p1179 
(12) Notice to Others Imputable to Purchaser [§§ 1031-1035] p 1180 
(a) Zo Vendor [§ 1031] p 1180 
(b) Zo Spouse or Relative of Purchaser [§ 1032] p 1180 
(ec) Lo Joint Purchaser [§ 1033] p 1180 
(d) Zo Corporation [§ 1034] p 1180 
(e) To Agent or Attorney of Purchaser [§ 1035] p 1180 
(13) Capacity in Which Notice Received [§ 1036] p 1181 
ce. Time of Receiving Notice [§ 1037] p 1181 
d. Effect of Notice [§§ 1038-1044] p 1183 
(L) In General [§ 1038] p 1183 
(2) Of Prior Sale or Conveyance [§ 1039] p 1184 
(3) Of Unrecorded Conveyance [§ 1040] p 1185 
(4) Of Lien or Encumbrance [§ 1041] p 1187 
(5) Of Fraud, Duress, Undue Influence, or Mistake [§ 1042] p 1187 
(6) Of Lack of Consideration [§ 1043] p 1187 
(7) Of Void, Defective, or Unenforceable Conveyance or Proceeding [§ 1044] p 1187 
4. Purchasers with Notice from Bona Fide Purchasers [§§ 1045-1046] p 1188 
a. In General [§ 1045] p 1188 
b. Repurchase by Original Party to Fraud [§ 1046] p 1189 
5. Protection and Relief [§§ 1047-1056] p 1189 
a. Affirmative Relief [§ 1047] p 1189 
b. Rights against Which Purchaser Protected [§§ 1048-1056] p 1190 
(1) In General [§ 1648] p 1190 
(2) Hquities in General [§ 1049] p 1190 
(3) Prior Contract of Sale or Bond for Title [§ 1050] Be 1191 
(4) Execution Sale [§ 1051] p 1192 
) Prior Deed of Gift [§ 1052] p 1192 
) Prior Sale or Reservation of Timber, Fixtures, Etc. [§ 1053] p 1192 
(7) Equity of Redemption [§ 1054] p 1193 
) Liens, Encumbrances, and Restrictions [§ 1055] p 1193 
) Title by Adverse Possession [§ 1056] p 1194 
6. Rights of Persons Deprived of Land [§ 1057] p 1194 
7. Pleading [§§ 1058-1061] p 1194 
a. Bill, Petition, or Complaint [§§ 1058-1059] p 1194 
(1) In Actions by Bona Fide Purchasers [§ 1058] p 1194 
(2) In Actions against Bona Fide Purchasers [§ 1059] p 1195 
b. Plea or Answer [§§ 1060-1061] p 1195 
(1) In Actions by Bona Fide Purchasers [§ 1060] p 1195 
(2) In Actions against Bona Fide Purchasers [§ 1061] p 1195 
8. Evidence [§§ 1062-1067] p 1197 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a. Presumptions [§ 1062] p 1197 
b. Burden of Proof [§ 1063] p 1197 
e. Admissibility [§ 1064] p 1200 
d. Weight and Sufficiency [§§ 1065-1067] p 1201 
(1) In General [§ 1065] p 1201 
(2) To Break in on Registry Laws [§ 1066] p 1204 
(3) Recital in Conveyance as Evidence of Payment [§ 1067] p 1204 
9. Questions of Law and Fact [§ 1068] p 1205 


X. REMEDIES OF VENDOR [§§ 1069-1546] p 1206 
A. In General [§§ 1069-1072] p 1206 
1. Enumeration of Remedies [§ 1069] p 1206 
2. Election of Remedies [§§ 1070-1072] p 1207 
a. In General [§ 1070] p 1207 
b. Under Contracts Providing for Forfeiture [§ 1071] p 1210 
ce. Fraud [§ 1072] p 1210 
B. Lien [§§ 1073-1315] p 1210 


1. Introductory [§§ 1073-1074] p 1210 
a. Definition, Origin, and Basis of Implied Lien [§. 1073] p 1210 
b. Extent of Recognition of Implied Lien [§ 1074] p 1212 
2. Nature of Lien [§§ 1075-1080] p 1215 
a. Implied Lien [§ 1075] p 1215 
b. Reserved Lien [§§ 1076-1079] p 1216 
(1) In General [§ 1076] p 1216 
(2) Possession of Title [§§ 1077-1079] p 1217 
(a) In General [§ 1077] p 1217 
(b) Texas Rule [§§ 1078-1079] p 1217 
aa. Rule Stated [§ 1078] p 1217 
bb. Nature of Vendor’s Title {§ 1079] p 1217 
e. Where Title Is Retained [§ 1080] p 1218 
3. Creation of Lien [§§ 1081-1097] p 1219 
a. How Liens Arise Generally [S$ 1081-1087] p 1219 
(1) Implied Lien [§§ 1081-1084] p 1219 
(a) In General [§ 1081] p 1219 
(b) Necessity for Sale and Purchase-Money Debt [§ 1082] p 1220 
(c) Necessity for Conveyance of Title and Possession of Lana [§ 1083] p 1221 
(d) Necessity for Grantor’s Name of Record [§ 1084] p 1221 
(2) Reserved Lien [§§ 1085-1086] p 1221 
(a) In General [§ 1085] p 1221 
(b) Purchase-Money Notes [§ 1086] p 1222 
(3) Lien Where Title Is Retained [§ 1087] p 1223 
b. Description of Realty [§ 1088] p 1223 ‘ 
¢. Consideration and Mode or Medium of Payment [§§ 1089-1095] p 1224 
(1) In General [§ 1089] p 1224 
(2) Sale of Properties for Gross Sum [§ 1090] p 1224 
(3) Particular Forms and Types of Consideration [§§ 1091-1095] p 1225 
(a) Goods or Services [§ 1091] p 1225 
(b) Covenant To Furnish Support or Pay Annuity [§ 1092] p 1225 
(c) Exchange of Land [§ 1093] p 1226 
(d) Liability Assumed by Purchaser [§§ 1094-1095] p 1227 
aa. Right of Vendor to Lien [§ 1094] p 1227 
bb. Right of Third Person to Lien [§ 1095] p 1227 


For later cases. developments and changes in the law see Annotations, same title ana section number. 


SS i a ea sn a rs Bei ¢ - 


462 [66 C.J.] VENDOR AND PURCHASER 


d. Advancements or Payments by Third Persons for Purchaser’s Benefit [§ 1096] p 1228 
e. Conveyance of Title to Third Persons [§ 1097] p 1228 
4. Property, Estate, or Interest Subject to Lien [§§ 1098-1107] p 1228 
a. In General [§ 1098] p 1228 
. Equitable Estate or Interest [§ 1099] p 1230 
Undivided Interest [§ 1100] p 123 
. Land Bxchanged for Original Tract [§ 1101] p 1239 
. Personalty [§ 1102] p 1230 
. Leasehold Interest; Copyhold Estate; Easement [§ 1103] p 1230 
. Permanent Improvements and Fiatures [§ 1104] p 1231 
Timber [§ 1105] p 123 
Crops; Rents and Profits [§ 1106! p 1231 
j. Preémption Rights; Squatter’s Rights [§ 1107] p 1231 
5. Amount of Lien [$§ 1108-1112] p 1231 
a. In General [§ 1108] p 1231 
b. Interest [§ 1109] p 1232 
ce. Taxes [§ 1110] p 1232 
d. Attorney’s Fees [§ 1111] p 1232 
e. Court Costs [§ 1112] p 1233 
6. Duration of Lien [§ 1213] p 1283 
7. Assignment of Lien [§§ 1114-1129] p 1233 
a. In General [§§ 1114-1116] p 1233 
(1) Reserved Lien [§ 1114] p 1233 
(2) Implied Lien [§ 1115] p 1234 
(3) Lien Where Vendor Retains Title [§ 1116] p 1236 
b. Mode, Sufficiency, and Validity of Assignment [§§ 1117-1123] p 1236 
(1) In General [§ 1117] p 1236 
(2) Assignment by Transfer of Debt or Note [§ 1118] p 1236 
(3) Transfer of Debt or Note as Collateral Security [§ 1119] p 1238 
(4) Assignment of Part of Indebtedness [§ 1120] p 1238 
(5) Conveyance of Vendor’s Title without Transfer of Purchase-Money Debt [§ 1121] 
p 1239 
(6) Record of Assignment [§§ 1122-1123] p 1239 
(a) In General [§ 1122] p 1239 
(b) Effect of Failure To Record Assignment [§ 1123] p 1239 
ce. Effect of Assignment [§§ 1124-1129] p 1240 
(1) In General [§ 1124] p1240 | 
(2) Rights and Liabilities of Assignee [§§ 1125-1126] p 1240 
(a) In General [§ 1125] p 1240 
(b) Conveyance of Vendor's Interest to Assignee of Notes [§ 1126] p 1242 
(3) Rights of Third Party Payee of Note [§ 1127] p 1243 
(4) Priorities after Assignment [§§ 1128-1129] p 1243 
(a) In General [§ 1128] p 1248 
(b) Assignment of Part of Notes [§ 1129] p 1244 
8. Priority of Lien [§§ 1130-1135] p 1245 
a. In General [§ 1130] p 1245 
b. Priority as to Particular Persons [§§ 1131-1134] p 1247 
(1) General or Unsecured Creditors [§ 1131] p 1247 
(2) Judgment Creditors [§ 1182] p 1247 
(3) Attachment Creditors [§ 1133] p 1248 
(4) Purchasers at Execution Sale [§ 1134] p 1248 
e. Waiver or Loss of Priority [§ 1135] p 1249 
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9. Rights and Liabilities of Subsequent Purchasers [§§ 1136-1156] p 1249 
a. In General [§§ 1136-1140] p 1249 
(1) Reserved Lien [§§ 1136-1137] p 1249 
(a) Lien Reserved in Deed [§ 1136] p 1249 
(b) Lien Reserved in Purchase-Money Note [§ 1137] p 1250 
(2) Implied Lien [§ 1138] p 1250 
(3) Lien Where Title Is Retained [§§ 1139-1140] p 1251 
(a) In General [§ 1139] p 1251 
(b) Lien of Assignor of Title Bond as against Remote Assignee [§ 1140] p 1252 
b. Purchasers of Equitable Interests or Estates [§ 1141] p 1252 
e. Notice [§§ 1142-1146] p 1252 
(1) Im General [§ 1142] p 1252 
(2) What Constitutes Notice [§§ 1143-1146] p 1252 
(a) In General [§ 1143] p 1252 
(b) Recitals in Conveyance as Notice [§ 1144] p 1253 
(ce) Record as Notice [§ 1145] p 1253 
(d) Possession as Notice [§ 1146] p 1254 
d. Consideration [§§ 1147-1149] p 1254 
(1) In General [§ 1147] p 1254 
(2) Antecedent Debt [§ 1148] p 1254 
(3) Effect of Failure To State Amount of Unpaid Consideration [§ 1149] p 1254 _ 
e. Assumption by Subsequent Purchaser of Purchase-Money Debt [§§ 1150-1152] p 1255 
(1) In General [§ 1150] p 1255 
(2) Effect of Assumption as between Subsequent Purchaser and Original Vendor or 
Transferee of Debt [§ 1151] p 1255 
(3) Effect of Assumption as between Subsequent Purchaser and His Immediate Ven- 
dor [§ 1152] p 1256 
f. Rights and Liabilities as between Subsequent Purchaser and Assignee of Purchase- 
Money Notes [§ 1153] p 1257 
g. Transfers of Separate Parcels of Land to Different Persons [§ 1154] p 1257 
h. Effect of Enforcement of Prior Lien [§ 1155] p 1258 
i. Effect of Transactions between Original Vendor and Purchaser [§ 1156] p 1258 
10. Waiver, Loss, and Discharge {[§§ 1157-1189] p 1259 
a. In General [§ 1157] p 1259 
b. Particular Matters Constituting or Not Constituting Waiver, Loss, or Discharge 
[$§ 1158-1189] p 1261 
(1) Abandonment or Rescission of Sale [§ 1158] p 1261 
(2) Agreement To Pay Other than with Money [§ 1159] p 1261 
(3) Blending Consideration with Other Items [§§ 1160-1161] p 1261 
(a) In General [§ 1160] p 1261 
(b) Sale of Realty and Personalty for Gross Sum [§ 1161] p 1262 
(4) Conveyance; Transfer or Assignment; Merger; Reconveyance [§§ 1162-1165} 
p 1262 : 
(a) Conveyance [§ 1162] p 1262 
(b) Transfer and Assignment [§ 1163] p 1262 
(c) Merger [§ 1164] p 1263 
(d) Reconveyance [§ 1165] p 1264 
(5) Death of Vendor or Purchaser [§ 1166] p 1264 
(6) Effect of Taking Security [§§ 1167-1180] p 1264 
(a) Personal Security of Vendee [§ 1167] p 1264 
(b) Distinct and Independent Security [§§ 1168-1180] p 1265 


For later cases, developments and changes in the law see Annotations, same title and section number. 


sas 


464 [66 C.J.] VENDOR AND PURCHASER 


aa. General Rules [§ 1168] p 1265 
bb. Purchaser’s Note or Obligation with Surety or Other Security 
[§ 1169] p 1267 
cc. Note or Other Obligation of Third Person [§§ 1170-1171] p 1268 
(aa) In General [§ 1170] p 1268 
(bb) Indorsement by Purchaser [§ 1171] p 1268 
dd. Note or Other Obligation of Subpurchaser [§ 1172] p 1269 
ee. Mortgage or Deed of Trust [§§ 1173-1174] p 1269 
(aa) On Land to Which Contract Relates [§ 1173] p 1269 
(bb) On Land Other than That to Which Contract Relates 
[§ 1174] p 1270 
ff. Chattel Securities [§ 1175] p 1270 
gg. Worthless, Forged, Invalid, or Defective Securities [§§ 1176-1177] 
p 1270 
(aa) In General [§ 1176] p 1270 
(bb) Mortgages [§ 1177] p 1271 
hh. Change in Form or Renewal of Security [§§ 1178-1180] p 1272 
(aay In General [§ 1178] p 1272 
(bb) Renewal [§ 1179] p 1272 
(cc) After Assignment [§ 1180] p 1272 
(7) Extension of Time for Payment [§ 1181] p 1273 
(8) Failure To Charge Indorsers of Purchase-Money Notes [§ 1182] p 1273 
(9) Recitals or Provisions in Deed or Contract [§ 1183] p 1273 
(10) Representations, Concealment, or Disclaimer [§ 1184] p 1274 
(11) Resort to Other Remedy [§§ 1185-1188] p 1274 
(a) Action for Purchase Money [§ 1185] p 1274 
(b) Attachment [§ 1186] p 1274 
(c) Execution and Sale Thereon [§ 1187] p 1274 
(d) Presentation and Allowance of Claim im Probate Court [§ 1188] p 1275 
(12) Miscellaneous [§ 1189] p 1275 
11. Estoppel [§§ 1190-1193] p 1275 
a. To Deny Lien [§ 1190] p 1275 
b. To Assert Lien [§§ 1191-1193] p 1275 
(1) In General [§ 1191] p 1275 
(2) By Recitals or Provisions in Deed or Contract [§ 1192] p 1276 
(3) By Representation, Concealment, or Disclaimer [§ 1193] p 1276 
12. Payment, Release, or Satisfaction [§§ 1194-1201] p 1277 
a. Payment [§§ 1194-1195] p 1277 
(1) In General [§ 1194] p 1277 
(2) Tender of Payment [§ 1195] p 1278 
b. Release or Satisfaction [§§ 1196-1201] p 1278 
(1) In General [§ 1196] p 1278 
(2) Necessity for Consideration [§ 1197] p 1280 
(3) Extent [§§ 1198-1199] p 1280 
(a) In General [§ 1198] p 1280 
(b) Release of Part of Land [§ 1199] p 1281 
(4) Release Induced by Fraud [§ 1200] p 1282 
(5) Penalty for Failure To Release; Damages for Wrongful Release [§ 1201] p 1282 
13. Revival of Lien [§§ 1202-1203] p 1282 
a. In General [§ 1202] p 1282 
b. Retransfer of Purchase-Money Notes [§ 1203] p 1283 
14. Enforcement of Lien [§§ 1204-1315] p 1283 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a. In General [§ 1204] p 1283 
b. Nature and Form of Remedy [§§ 1205-1210] p 1283 
(1) Legal or Equitable Character of Remedy [§ 1205] p 1283 
(2) In Rem or in Personam [§ 1206] p 1284 
(3) Analogy to Proceedings for Foreclosure of Mortgage [§ 1207] p 1284 
(4) Analogy to Proceedings for Specific Performance [§ 1208] p 1284 
(5) Actions To Foreclose Contract [§§ 1209-1210] p 1284 
(a) In General [§ 1209] p 1284 
(b) Under Statutes [§ 1210] p 1285 
¢. Exhaustion or Inadequacy of Remedy at Law [§ 1211] p 1285 
d. Joinder and Splitting of Demands [§ 1212] p 1286 
e. Right To Enforce {§§ 1213-1214] p 1286 
(1) Default or Repudiation of Contract by Vendee Generally [§ 1213] p 1286 
(2) Maturity of Debt [§ 1214] p 1286 
f. Restraining Enforcement [§ 1215] p 1288 
g. Conditions Precedent [§§ 1216-1218] p 1288 
(1) Demand of Payment [§ 1216] p 1288 
(2) Notice of Forfeiture [§ 1217] p 1288 
(3) Performance; Completion of Title; Tender of Deed [§ 1218] p 1289 
h. Persons Entitled To Enforce Lien [§§ 1219-1220] p 1290 
(1) In General [§ 1219] p 1290 t 
(2) In Case of Assignment or Transfer [§ 1220] p 1291 
i. Persons Entitled To Contest Lien [§ 1221] p 1292 
j. Persons against Whom Lien Enforceable [§ 1222] p 1292 
k. Defenses [§§ 1223-1225] p 1293 
(1) In General [§ 1223] p 1293 
(2) Defect in Title of Vendor [§ 1224] p 1294 
(3) Set-Off and Counterclaim [§ 1225] p 1296 
1. Jurisdiction [§ 1226] p 1297 
m. Venue [§ 1227] p 1297 
n. Laches [§ 1228] p 1298 
o. Parties [§§ 1229-1241] p 1298 
(1) In General [§ 1229] p 1298 
(2) Particular Persons [§§ 1230-1240] p 1300 
(a) Adverse Claimants [§ 1230] p 1300 
(b) Encumbrancers and Lienholders [§ 1231] p 1300 
(c) Heirs, Devisees, and Next of Kin [§§ 1232-1233] p 1301 
aa. Of Vendor [§ 1232] p 1301 
bb. Of Purchaser or Subpurchaser [§ 1233] p 1301 
(d) Holders of Purchase-Money Notes [§ 1234] p 1302 
(e) Purchaser after Assignment [§ 1235] p 1302 
(f) Subpurchasers [§§ 1236-1237] p 1303 
aa. Before Sut Brought [§ 1236] p 1303 
bb. Pendente Lite [§ 1237] p 1304 
(g) Trustees and Beneficiaries [§ 1238] p 1304 
(h) Vendor after Assignment [§ 1239] p 1305 
(i) Wife or Widow [§ 1240] p 1305 
(3) Defects and Objections [§ 1241] p 1306 
p. Process and Appearance [§ 1242] p 1306 
q. Pleading [§§ 1243-1262] p 1306 
(1) Bill, Petition, or Complaint [§§ 1243-1255] p 1306 
(a) In General [§ 1243] p 1306 
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(b) Mutltifariousness [§ 1244] p 1507 
(c) Particular Allegations [§§ 1245-1253] p 1308 


aa. 
bb. 
ce. 
dd. 
ee. 


ff. 


gs: 
bh. 


Inadequacy of Remedy at Law [§ 1245] p 1308 
Ownership of Claim for Purchase Money [§ 1246] p 1308 
Title to, or Ownership of, Land [§ 1247] p 1308 
Terms of Contract [§ 1248] p 1309 
Description of Land {§ 1249] p 1309 
Performance [§§ 1250-1251] p 1310 
(aa) In General [§ 1250] p 1310 
(bb) Tender of Deed [§ 1251] p 1310 
Notice of Lien [§ 1252] p 1310 
Waiwer of Lien [§ 1253] p 1311 


(d) Prayer for Relief [§ 1254] p 1311 
(e) Amendment [§ 1255] p 1311 
(2) Plea or Answer [§§ 1256-1259] p 1311 
(a) In General [§ 1256] p 1311 
(b) Bona Fide Purchase [§ 1257] p 1312 
(c) Fraud or Mistake [§ 1258] p 1313 
(d) Defects in Title [§ 1259] p 1313 
(3) Cross Bill [§ 1260] p 1313 
(4) Reply [§ 1261] p 1314 
(5) Issues, Proof, and Variance [§ 1262] p 1314 
r. Evidence [§§ 1263-1270] p 1315 
(1) Presumptions and Burden of Proof [§§ 1263-1268] p 1315 
(a) In General [§ 1263] p 1315 
(b) Waiver or Nonexistence of Lien [§ 1264] p 1315 
(c) Notice of Lien [§ 1265] p 1316 
(d) Fraud or Misrepresentation [§ 1266] p 1316 
(e) Title [8 1267] p 1316 
(f) Payment of Purchase Price [§ 1268] p 1317 
(2) Admissibility [§ 1269]*p 1317 
(3) Weight and Sufficiency [§ 1270] p 1317 
s. Trial [§§ 1271-1277] p 1319 
(1) Conduct of Trial [§§ 1271-1272] p 1319 
(a) Survey [§ 1271] p 1319 
(b) Reference [§ 1272] p 1319 
(2) Dismissal of Bill [§ 1273] p 1319 
(3) Instructions [§ 1274] p 1319 
(4) Questions of Law and Fact [§ 1275] p 1320 
(5) Verdict [§ 1276] p 1320 
(6) Findings [§ 1277] p 1321 
t. Ancillary Remedies [§§ 1278-1280] p 1321 
(1) Receivers [§ 1278] p 1321 
(2) Injunction [§ 1279] p 1321 
(3) Dispossession [§ 1280] p 132 
u. Judgment or Decree [§§ 1281-1308] p 1322 
(1) Form and Requisites [§§ 1281-1284] p 1322 
(a) In General [§ 1281] p 1322: 
(b) Description of Land [§ 1282] p 1322 


(c) Provision for Conveyance by Vendor [§ 1283] p 1323 
(d) Provision Limiting Time for Payment [§ 1284] p 1323 


(2) Nature and Scope of Relief [§§ 1285-1289] p 1324 
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(a) In General [§ 1285] p 1324 
(b) Decree of Sale [§ 1286] p 1325 
(¢) Strict Foreclosure [§ 1287] p 1326 
(d) Personal Judgment or Decree [§§ 1288- Sue p 1326 
aa. In General [§ 1288] p 1326 
bb. Persons Liable [§ 1289] p 1327 
(3) Amount of Judgment [§§ 1290-1291] p 1328 
(a) In General [§ 1290] p 1328 
(b) When Part of Debt Not Due [§ 1291] p 1328 
(4) Lien of Judgment or Decree [§ 1292] p 132! 
(5) Opening or Vacating Decree [§ 1293] p 1329 
(6) Enforcement of Decree [§§ 1294-1308] p 1329 
(a) Sale [§§ 1294-1307] p 1329 
aa. In General [§ 1294] p 1329 
bb. Notice and Time [§ 1295] p 1330 
ec. Conduct [§ 1296] p 1330 
dd. Confirmation and Approval [§ 1297] p 1330 
ee. Opening or Setting Aside Sale [§§ 1298-1300] p 1330 
(aa) In General [§ 1298] p 1330 
(bb) Grounds for Setting Aside Sale [§ 1299] p 1331 
(ec) Effect of Setting Aside Sale [§ 1300] p 1331 _ 
ff. Failure of Purchaser To Comply with Bid or Give Bond [§ 1301] p 
1332: 
gg. Title and Rights of Purchaser [§§ 1302-1305] p 1332 
(aa) In General [§ 1802] p 1332 
(bb) Possession [§ 1303] p 1333 
(cc) Laxes and Rents [§ 1304] p 1333 
(dd) Crops [§ 1305] p 1334 
hh. Proceeds and Surplus [§§ 1306-1307] p 1334 
(aa) Disposition of Proceeds [§ 1306] p 1334 
(bb) Disposition of Surplus [§ 1307] p 1334 
(b) Execution [§ 1308] p 1335 
v. Redemption [§ 1309] p 1335 
w. Fees and Costs [§§ 1310-1311] p 1337 
(1) Attorney’s Fees [§ 1310] p 1337 
(2) Costs [§ 1311] p 1337 
x. Review [§ 1312] p 1338 
y- Operation and Effect [§§ 1313-1315] p 1338 | 
(1) In General [§ 1313] p 1338 
(2) As Extinguishment of Lien [§ 1314] p 1339 
(3) As Bar to Second Foreclosure [§ 1315] p 1339 
C. Retaking or Recovery of Possession [§§ 1316-1356] p 1339 
1. Recovery of Possession [§§ 1316-1317] p 1339 
a. In General [§ 1316] p 1339 
b. Retaking Possession under Provisions of Contract [§ 1317] p 1341 
2. Form of Action [§§ 1318-1322] p 1341 
a. In General [§ 1318] p 1341 
b. Ejectment [§ 1319] p 1341 
ce. Summary Proceedings [§§ 1320-1321] p 1342 
(1) In General [§ 1320] p 1342 
(2) Forcible Entry and Detainer [§ 1321] p 1343 
d. Trespass To Try Title [§ 1322] p 1344 


For later cases, developments and changes in the law see Annotations, same title and section number. 


| Ee ae ee eee CF - 
f rae 


4 
468 [66 C.J.] VENDOR AND PURCHASER 


3. Conditions Precedent [§§ 1323-1329] p 1344 
a. In General [§ 1323] p 1344 
b. Demand [§ 1324] p 1344 
ce. Notice To Quit and of Forfeiture [§§ 1325-1326] p 1345 
(1) In General [§ 1325] p 1345 
(2) Sufficiency of Notice [§ 1326] p 1345 
ad. Offer To Rescind [§ 1327] p 1346 
e. Tender of Deed [§ 1328] p 1346 
f. Return of Purchase Money Paid [§ 1329] p 1346 
4. Defenses [§§ 1330-1331] p 1347 
a. In General [§ 1330] p 1347 
b. Hquitable Defenses [§ 1331] p 1348 
. Limitations and Laches [§ 1332'] p 1348 
. Parties [§ 1333] p 1349 
. Process [§ 1334] p 1349 
. Pleading [§§ 13835-1338] p 1349 
a. In General [§ 1335] p 1349 
b. Declaration, Complaint, or Petition [§ 13836] p 1349 
ce. Plea or Answer [§ 1837] p 1350 
d. Set-Off and Counterclaim, and Cross Complaint [§ 1338] p 1350 
' 9. Issues, Proof, and Variance [§ 1339] p 1350 
10. Evidence [§§ 1340-1343] p 1351 
a. Presumptions [§ 1340] p 1351 
b. Burden of Proof [§ 1841] p 1351 
ce. Admissibility [§ 1342] p 1351 
d. Weight and Sufficiency [§ 1343] p 1351 
11. Questions of Law and Fact [§ 1344] p 1352 
12. Instructions [§ 1345] p 1352 
13. Verdict and Answer [§ 1846] p 1353 
14, Judgment or Decree [§§ 1847-1355] p 1353 
a. In General [§ 1347] p 1353 
b. Relief to Plaintiff [§ 1348] p 1354 
c. Relief to Defendant [§§ 13849-1352] p 1354 
(1) In General [§ 1349] p 1354 
(2) Right To Redeem [§ 1350] p 1355 
(3) Return of Purchase Money [§ 1351] p 1355 
(4) Recovery for Improvements [§ 1852] p 1355 
d. Operation and Effect [§ 1353] p 1356 
e. Enforcement [§ 1354] p 1356 
f. Reinstatement of Contract [§ 1355] p 1356 
15. Costs and Attorney’s Fees [§ 1356] p 1356 
D. Actions for Purchase Money [§§ 1357-1519] p 1356 
1. Nature and Form of Action [§§ 1357-1359] p 1356 
a. Under Executory Contract [§§ 1357-1358] p 1356 
(1) In General [§ 1357] p 1356 
(2) Nature [§ 1358] p 1358 
b. Under Executed Contract [§ 1359] p 1358 
2. Effect as Affirming Contract [§ 1360] p 1359 
3. Right of Action [§§ 1361-1364] p. 1359 
a. In General [§ 1361] p 1359 
b. Under Specific Covenants [§ 1362] p 1361 
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ec. Recovery of Money Retained by Purchaser as Security [§ 1363] p 1362 
d. Recovery of Installments [§ 1364] p, 1362 
4: Persons Entitled To Sue [§ 1365] p 1363 
5. Persons Liable [§ 1366] p 1364 
6. Conditions Precedent to Right of Action [§§ 1367-1883] p 1364 
a. In General [§ 13867] p 1364 
b. Ability and Willingness To Perform [§ 1368] p 1365 
c. Good Title [§§ 1369-1370] p 1365 
(1) In General [§ 1369] p 1865 
(2) Perfection of Title [§ 1370] p 1365 
d. Registration of Title [§ 1371] p 1366 
e. Conveyance or Tender of Deed [§§ 1372-1381] p 1366" 
(1) In General [§ 1372] p 1366 
(2) Independent Covenants [§§ 1373-1374] p 1366 
(a) In General [§ 1373] p 1366 
(b) Where Payment Is Made Condition Precedent [§ 1374] p 1367 
(3) Dependent Covenants [§§ 1375-1380] p 1367 
(a) In General [§ 1375] p 1367 
(b) Requisites and Sufficiency of Tender in General [§ 1376] p 1368 
(c) Tender at Specified Time [§ 1377] p 1368 
(d) Keeping Tender Good [§ 1878] p 1368 
(e) Requisites and Sufficiency of Deed Tendered [§ 1379] p 1369 
(f) Excuse or Waiver of Tender [§ 1380] p 1369 
(4) Effect of Provision for Payment in Installments [§ 1381] p 1370 
f. Delivery of Possession [§ 1382] p 1371 
g. Demand for Purchase Money [§ 1383] p 1371 
7. Defenses [§§ 1384-1432] p 1371 
a. In General [§ 13884] p 1371 
b. Fraud, Misrepresentation, and Mistake [§§ 1385-1388] p 1372 
(1) In General [§ 1385] p 1372 
(2) Necessity for Rescission [§ 1386] p 1373 
(3) Waiver of, or Estoppel To Urge, Defense [§§ 1387-1388] p 1374 
(a) In General [§ 1387] p 1374 
(b) Possession [§ 1388] p 1374 
. Statute of Frauds [§ 1889] p 1375 
. [legality [§ 1390] p 1375 
. Agency [§ 1391] p 1375 
. Breach of Covenants or Conditions [§§ 1392-1402] p 1375 
(1) Ground of Defense Generally [§ 1392] p 1375 
(2) Where Deed Has Been Given [§ 1393] p 1376 
(3) What Constitutes Breach as Defense [§§ 1394-1402] p 1376 
(a) In General [§ 1394] p 1376 
(b) Failure of Consideration in General [§§ 1395-1396] p 1377 
aa. Under Executed Contract [§ 1395] p 1377 
bb. Under Executory Contract [§ 1396] p 1377 
(c) Partial Failure of Consideration [§ 1397] p 1377 
(d) Failure To Deliver Possession [§ 1398] p 1378 
(e) Resumption of Possession by Vendor [§ 1399] p 1378 
(f) Provision for Forfeiture [§ 1400] p 1378 | 
(zg) Rescission by Vendor [§ 1401] p 1379 
(h) Payment To Perfect Title [§ 1402] p 1379 
g. Defects in, or Failure of, Title [§§ 1403-1419] p 1379 


tho Qo 


For later cases, developments and changes in the law see Annotations, same title and section number. 


470 [66 C.J.] VENDOR AND PURCHASER 


(1) Under Executory Contract [§§ 1403-1404] p 1379 
(a) In General [§ 1403] p 1379 
(b) Payment in Instaliments [§ 1404] p 1381 
(2) Under Executed Contract [§§ 1405-1409] p 1382 
(a) In General [§ 1405] p 1382 
(b) Under General Warranty Deed [§§ 1406-1407] p 1382 
aa. Defects in Title Generally [§ 1406] p 1382 
bb. Total Failure of Title [§ 1407] p 1384 
(c) Under Special Warranty Deed [§ 1408] p 1384 
(d) Under Quitclaim Deed [§ 1409] p 1385 
(3) Character of Defect in General [§ 1410] p 1385 
(4) Encumbrances in General [§§ 1411-1412] p 1386 
(a) Under Executory Contract [§ 1411] p 1386 
(b) Under Hxecuted Contract [§ 1412] p 1386 
(5) Sale To Satisfy Encumbrances [§ 1413] p 1387 
(6) Judgments [§ 1414] -p 1387 
(7) Dower [§ 1415] p 1388 
(8) Prior Transfer by Vendor [§ 1416] p 1388 
(9) Hviction [§§ 1417-1418] p 1388 
(a) Actual [§ 1417] p 1388 
(b) Prospective [§ 1418] p 1388 
(10) Partial Failure of Title [§ 1419] p 13889 
h. Defect in Quantity [§ 1420] p 1389 
1. Defect in Quality or Location [§ 1421] p 1390 
j- Waiver or Estoppel Affecting Breach as Defense [§§ 1422-1427] p 1391 
(1) In General [§ 1422] p 1391 
(2) Making Specific Objections [§ 1423] p 1392 
(3) Effect of Possession [§§ 1424-1425] p 1392 
(a) In General [§ 1424] p 1392 
(b) Necessity of Surrender or Offer To Surrender Property, and Rescission 
[§ 1425] p 1393 
(4) Resale by Purchaser [§ 1426] p 1394 
(5) Knowledge of Defect [§ 1427] p 1394 
k. Subsequent Agreement [§ 1428] p 1395 
1. Conditions Precedent to Defense [§ 1429] p 1395 
m. Effect of Assignment [§§ 1430-1431] p 1395 
(1) By Vendor [§ 1430] p 1395 
(2) By Purchaser [§ 1431] p 1397 
n. Agreement To Pay Third Person [§ 1482] p 1397 
8. Set-Off and Counterclaim [§§ 1433-1449] p 1397 
a. In General [§ 1433] p 1397 
b. Money Paid To Perfect Title [§§ 1434-1435] p 1398 
(1) In General [§ 1434] p 1398 
(2) Payment of Taxes and Assessments [§ 1435] p 1399 
Breach of Contract or Covenants in General [§ 1436] p 1399 
. Defects in Quantity or Quality [§ 1487] p 1400 
. Partial Failure of Title [§ 1438] p 1401 
. Encumbrances [§ 1439] p 1402 
. Damages from Fraud and Misrepresentation [§§ 1440-1443] p 1402 
(1) In General [§ 1440] p 1402 
(2) Willful Character of Misrepresentations [§ 1441] p 1403 
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(3) Representations as to Particular Matters [§ 1442] p 1403 
(4) Vendor’s Right to Mitigation of Damages for Purchaser’s Default [§ 1443] p 1404 
h. Injuries to Property by Acts of Vendor [§ 1444] p 1404 
i. Rentals [§ 1445] p 1404 
j. Costs and Expenses in Actions Relative to Property Sold [§ 1446] p 1404 
k. Set-Ojf against Assignee of Indebtedness [§ 1447] p 1404 
1, Amount of Set-Off or Counterclaim [§ 1448] p 1405 
m. Recovery of Excess over Purchase Price [§ 1449] p 1405 
9. Time To Sue [§§ 1450-1453] p 1406 
a. In General [§ 1450] p 1406 
b. Provision for Acceleration [§ 1451] p 1406 
e. Provision for Postponement [§ 1452] p 1406 
d. Installment Contracts [§ 1453] p 1407 
10. Limitations and Laches [§§ 1454-1455] p 1407 
a. In General [§ 1454] p 1407 
b. Laches [§ 1455] p 1407 
11. Parties [§§ 1456-1459] p 1407 
a. In General [§ 1456] p 1407 
b. Adverse Claimants [§ 1457] p 1408 
ce. Heirs and Representatives of Deceased Vendor [§ 1458] p 1408 
d. Intervention [§ 1459] p 1408 
12. Pleading [§§ 1460-1486] p 1408 
a. Complaint, Declaration, or Petition [§§ 1460-1467] p 1408 
(1) In General [§ 1460] p 1408 
(2) Avermeénts of Particular Matters [§§ 1461-1467] p 1409 
(a) Sale or Contract of Sale Generally [§ 1461] p 1409 
(b) Parties [§ 1462] p 1410 
(c) Subject Matter [§ 1463] p 1410 
(d) Performance or Waiver [§§ 1464-1466] p 1410 
aa. In General [§ 1464] p 1410 
bb. Conveyance or Tender [§§ 1465-1466] p 1411 
(aa) In General [§ 1465] p 1411 
(bb) Under Installment Contracts [§ 1466] p 1412 
(e) Title or Interest of Vendor [§ 1467] p 1412 
b. Plea or Answer [§§ 1468-1479] p 1413 
(1) In General [§ 1468] p 1413 
(2) Averments or Denials of Particular Matters [§§ 1469-1479] p 1414 
(a) Vendor’s Breach of Covenant Generally [§ 1469] p 1414 
(b) Failure of Consideration Generally [§ 1470] p 1414 
(c) Defects in Title [§ 1471] p 1415 
(d) Deficiency in Land or Timber [§ 1472] p 1417 
(e) Insolvency of Vendor [§ 1473] p 1417 
(f) Denial of Conveyance [§ 1474] p 1417 
(g) Purchaser’s Possession [§ 1475] p 1418 
(bh) Misrepresentation and Fraud [§§ 1476-1478] p 1418 
aa. In General [§ 1476] p 1418 
bb. Pleading Elements of Fraud [§ 1477] p 1419 
ec. Discovery of Fraud; Rescission or Offer Fo Rescind [§ 1478] p 1420 
(i) Payment [§ 1479] p 1420 
6. Replication or Reply and Subsequent Pleadings [§ 1480] p 1420 
d. Amendments [§§ 1481-1482] p 1421 
(1) By Plaintiff Vendor [§ 1481] p 1421 
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(2) By Defendant Purchaser [§ 1482] p 1421 
e. Issues, Proof, and Variance [§§ 1483-1486] p 1421 
(1) In General [§ 1483] p 1421 
(2) Matters Which Must Be Proved [§ 1484] p 1422 
(3) Conformity between Pleadings and Proof [§ 1485] p 1422 
(4) Effect of Variance [§ 1486] p 1423 
13. Evidence [§§ 1487-1501] p 1423 
a. Presumptions and Burden of Proof [§§ 1487-1490] p 1423 
(1) In General [§ 1487] p 1423 
(2) Tittle, Possession, and Conveyance [§ 1488] p 1425 
(3) Fraud [§ 1489] p 1427 
(4) Mutual Mistake [§ 1490] p 1427 
b. Admissibility [§§ 1491-1495] p 1427 
(1) In General [§ 1491] p 1427 
(2) Failure of Consideration Generally [§ 1492] p 1429 
(3) Fraud and Misrepresentation [§ 1493] p 1429 
(4) Title and Title Defects [§ 1494] p 1430 
(5) Value of Land [§ 1495] p 1430 
ec. Weight and Sufficiency [§§ 1496-1501] p 1431 
(1) In General [§ 1496] p 1431 
(2) Acreage and Quantity of Land [§ 1497] p 1432 
(3) Consideration or Price and Failure of Consideration [§ 1498] p 1432 
(4) Fraud [§ 1499] p 1433 
(5) Payment [§ 1500] p 1433 
(6) Title [§ 1501] p 1435 
14. Trial [§§ 1502-1507] p 1485 
. Questions of Law and Fact [§ 1502] p 1435 
. Submission of Case or Question to Jury [§ 1503] p 1436 
. Reference [§ 1504] p 1436 
. Survey [§ 1505] p 1436 
. Instructions [§ 1506] p 1436 
. Verdict and Findings [§ 1507] p 1438 
15. Amount of Recovery [§§ 1508-1514] p 1439 
a. In General [§ 1508] p 1439 
b. Interest [§§ 1509-1510] p 1440 ? 
(1) Right of Vendor [§ 1509] p 1440 
(2) Right of Purchaser [§ 1510] p 1440 
ec. Credits and Deductions Generally [§ 1511] p 1440 
d. Recovery on Partial Failure of Title [§ 1512] p 1441 
e. Attorney’s Fees [§ 1513] p 1441 
f. Price as Dependent on Purchaser’s Resale of Property [§ 1514] p 1441 
16. Judgment [§§ 1515-1516] p 1441 : 
a. In General [§ 1515] p 1441 
b. Adjustment of Equities between Vendor and Purchaser [§ 1516] p 1442 
17. Execution [§§ 1517-1518] p 1443 
a. In General [§ 1517] p 1443 
b. Necessity of Conveyance before Execution [§ 1518] p 1444 
18. Costs [§ 1519] p 1444 
i. Actions for Damages [§§ 1520-1541] p 1444 
1. Right To Maintain Action [§ 1520] p 1444 
2. Conditions Precedent [§§ 1521-1525] p 1446 
a. In General [§ 1521] p 1446 : 
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b. Contract [§ 1522] p 1446 
ce. Ability of Vendor To Perform [§§ 1523-1525] p 1446 
(1) In General [§ 1523] p 1446 
(2) Character of Vendor’s Title [§ 1524] p 1447 
(3) Performance or Tender by Vendor [§ 1525] p 1448 
. Defenses [§ 1526] p 1449 
. Waiver of Defenses [§ 1527] p 1449 
. Parties [§ 1528] p 1450 
. Pleading [§§ 1529-1530] p 1450 
a. Declaration or Complaint [§ 1529] p 1450 
b. Plea or Answer [§ 1530] p 1451 
7. Evidence [§§ 1531-1533] p 1452 
a. Burden of Proof [§ 1531] p 1452: 
b. Admissibility [§ 1532] p 1453 
e. Weight and Sufficiency [§ 1533] p 1453 
8. Trial [§§ 1534-1536] p 1454 
a. Questions for Court or Jury [§ 1534] p 1454 
b. Instructions [§ 1535] p 1454 
c. Findings [§ 1536] p 1454 
9. Damages [§§ 1537-1541] p 1455 
a. In General [§ 1537] p 1455 
b. Special Damages [§ 1538] p 1455 
¢. Measure of Damages [§§ 1539-1541] p 1456 
(1) In General [§ 1539] p 1456 
(2) Where Vendor Does Not Own the Land [§ 1540] p 1458 
(3) Where Vendor Has Resold the Land before Action [§ 1541] p 1458 
F. Remedies in Equity [§§ 1542-1546] p 1459 
1. In General [§ 1542] p 1459 
2. Defenses [§ 1543] p 1460 
3. Pleadings [§ 1544] p 1461 
4. Relief Granted and Decree [§ 1545] p 1461 
5. Redemption after Sale [§ 1546} p 1461 


DOP w 


XI. REMEDIES OF PURCHASER [§§ 1547-1721] p 1461 
A. In General [§§ 1547-1554] p 1461 
1. Enumeration of Remedies [§ 1547] p 1461 
2. Election of Remedies [§§ 1548-1553] p 1462 
a. Affirmance or Rescission of Contract [§ 1548] p 1462 
b. At Law or in Equity [§§ 1549-1551] p 1464 
(1) In General [§ 1549] p 1464 
(2) Defective Performance by Vendor [§ 1550] p 1464 
(3) Fraud or Mistake of Vendor [§ 1551] p 1466 
ce. For Damages or for Purchase Money Paid [§ 1552] p 1468 
d. In Tort or Contract [§ 1553] p 1468 
‘ 3. Inconsistent Remedies [§ 1554] p 1468 
B. Recovery of Purchase Money Paid [§§ 1555-1635] p 1469 
1. Right of Action and Grounds of Recovery [§§ 1555-1576] p 1469 
a. In General [§ 1555] p 1469 
b. Nonexistence, Invalidity, or Unenforceability of Contract [§§ 1556-1559] p 1470 
(1) In General [§ 1556] p 1470 
(2) Contract Subject to Contingency [§ 1557] p 1471 
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(3) Parol Contract [§ 1558) p 1473 
(4) Sale of Land to Which Vendor Has No Title {§ Ne p 1474. 
6. Rescission of Contract [§§ 1560-1574] p 1474 
(1) In General [§ 1560] p 1474 
(2) By Mutual Consent [§§ 1561-1562] p 1474 
(a) In General [§ 1561] p 1474 
(b) Mutual Default or Inability To Perform [§ 1562] p 1475 
(3) By Vendor [§ 1563] p 1476 
(4) By Purchaser [§§ 1564-1574] p 1476 
(a) In General [§ 1564] p 1476 
(b) For Breach by Vendor [§§ 1565-1572] p 1477 
aa. In General [§ 1565] p 1477 
bb. Failure or Inability To Furnish Good Title [§§ 1566-1569] p 1478 
(aa) Where Contract Is Executory [$$ 166-1568] p 1478 
aaa. In General [§ 1566] p 1478 
bbb. Partial Failure of Title [§ 1567] p 1480 
cee. Hviction of Purchaser [§ 1568] p 1480 
(bb) Where Contract Is Executed [§ 1569] p 1480 
ec. Neglect or Refusal To Convey {§§ 1570-1571] p 1481 
(aa) In General [§ 1570] p 1481 
(bb) Defective or Void Conveyance [§ 1571] p 1482 
dd. Conveyance to Third Person [§ 1572] p 1482 
(c) For Fraud, Misrepresentation, or Mistake [§ 1573] p 1483 
(d) Under Option To Rescind [§ 1574] p 1484 
d. Overpayment [§§ 1575-1576] p 1484 
(1) In General [§ 1575] p 1484 
(2) Deficiency in Quantity of Land [§ 1576] p 1485 
2. Effect of Delay or Default in Performance by Purchaser [§§ 1577-1581] p 1487 
a. In General [§ 1577] p 1487 
b. Where Vendor Retains Possession [§ 1578] p 1492 
ce. Where Vendor Sells to Subsequent Purchaser [§ 1579] p 1498 
d. Failure of Negotiations for Sale [§ 1580] p 1493 ‘ 
e. Waiver of Default by Vendor [§ 1581] p 1493 
3. Waiver of Right and Laches [§ 1582] p 1494 
4. Purchaser’s Lien [§§ 1583-1595] p 1495 
a. In General [§ 1583] p 1495 
b. Origin and Basis of Right to Lien [§ 1584] p 1497 
e. Property and Interest Subject to Lien [§ 1585] p 1499 
d. Payments and Outlays Covered by Lien [§ 1586] p 1499 
e. Nonattachment or Loss of Lien [§ 1587] p 1500 
f. Lien Where Contract Is Oral [§ 1588] p 1501 
g. Right of Subpurchaser or Subsequent Purchaser to Lien [§ 1589] p 1501 
h. Priority of Lien [§§ 1590-1592] p 1501 
(1) In General [§ 1590] p 1501 
(2) As against Rights of Subsequent Purchasers [§ 1591] p 1502 
(3) Lien of Subpurchaser [§ 1592] p 1502 
i. Enforcement of Lien [§§ 1598-1595] p 1503 
(1) In General [§ 1593] p 1503 
(2) Pleading [§ 1594] p 1503 
(3) Relief Granted [§ 1595] p 1503 
5. Nature and Form of Action [$$ 1596-1598] p 1504. 
a. In General [§ 1596] p 1504 
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b. After Conveyance Generally [§ 1597] p 1505 
c. Assumpsit [§ 1598] p 1506 
6. Conditions Precedent [§§ 1599-1608] p 1507 
a. In General [§ 1599] p 1507 
b. Tendering Consideration and Demanding Performance [§§ 1600-1602] p 1507 
(1) Necessity [§ 1600] p 1507 
(2) Sufficiency [§§ 1601-1602] p 1509 
(a) Tender [§ 1601] p 1509 
(b) Demand [§ 1602] p 1509 
e. Notice of Defect [§ 1603] p 1509 : 
d. Demand for Repayment [§ 1604] p 1510 
e. Rescinding Contract and Restoring Statu Quo [§§ 1605-1608] p 1510 
(1) Rescission and Notice Thereof [§ 1605] p 1510 
(2) Placing Vendor in Statu Quo [§§ 1606-1608] p 1510 
(a) In General [§ 1606] p 1510 
(b) «Surrendering Possession [§ 1607] p 1511 
(¢) Lendering Reconveyance [§ 1608] p 1512 
7. Defenses [§§ 1609-1614] p 1513 
a. In General [§ 1609] p 1513 
b. Advice of Counsel [§ 1610] p 1514 
e. Knowledge of Purchaser [§ 1611] p 1514 
d. Set-Off and Counterclaim [§ 1612] p 1514 
e. Performance or Tender of Performance by Vendor [§§ 1613-1614] p 1515 
(1) In General [§ 1613] p 1515 
(2) After Suit Brought [§ 1614] p 1516 
8. Proceedings [§§°1615—-1635] p 1516 
. Jurisdiction and Venue [§ 1615] p 1516 
. Time To Sue and Limitations [§ 1616] p 1516 
. Persons Liable [§ 1617] p 1518 
. Parties [§ 1618] p 1519 
. Pleading [§§ 1619-1622] p 1520 
(1) Bill, Declaration, or Complaint [§ 1619] p 1520 
(2) Plea or Answer [§ 1620] p 1524 
(3) Replication or Reply [§ 1621] p 1524 
(4) Issues, Proof, and Variance [§ 1622] p 1524 
£. Evidence [§§ 1623-1625] p 1525 
(1) Presumptions and Burden of Proof [§ 1623] p 1525 
(2) Admissibility [§ 1624] p 1527 
(3) Weight and Sufficiency [§ 1625] p 1529 
g. Trial [§§ 1626-1628] p 153 
(1) Province of Court and Jury [§ 1626] p 1531 
(2) Instructions [§ 1627] p 1532 
(3) Verdict and Findings [§ 1628] p 1532 
h. Judgment [§ 1629] p 1533 
i. Amount and Items of Recovery [§§ 1630-1634] p 1534 
(1) In General [8 1630] p 1534 
(2) Hapenses and Outlays [§§ 1631-1632] p 1536 
(a) In General [§ 1631] p 1536 
(b) For Improvements [§ 1632] p 1537 
(3) In Case of Overpayment [§ 1633] p 1538 
(4) Running of Interest [§ 1634] p 1538 
j. Appeal and Error [§ 1635] p 1539 
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C. Action for Value of Improvements and for Other Outlays [§§ 1636-1637] p 1539 
1. Improvements [§ 1636] p 1539 
2. Other Outlays [§ 1637] p 1540 
D. Equitable Relief against Collection of Purchase Money [§§ 1638-1643] p 1541 
. In General [§ 1638] p 1541 
. Time To Sue [8 1639] p 1542 
. Parties [§ 1640] p 1542 i 
. Pleading [§ 1641] p 1542 
. Evidence [§ 1642] p 1543 
. Extent of Relief [§ 1643] p 1543 
E. Recovery of Possession and of Mesne Profits [§ 1644] p 1543 
F. Actions for Breach of Contract [§§ 1645-1721] p 1544 
1. Nature and Form of Action [§ 1645] p 1544 
2. Right of Action and Grounds for Recovery [§§ 1646-1655] p 1546 
a. In General [§ 1646] p 1546 
b. Deficiency in Quantity [§ 1647] p 1548 
e. Failure or Defect of Title [§ 1648] p 1549 
d. Failure or Refusal To Convey [§§ 1649-1652] p 1550 
(1) In General [§ 1649] p 1550 
(2) Refusal of Spouse To Join in Conveyance [§ 1650] p 1551 
(3) Conveyance to Third Person [§ 1651] p 1551 
(4) Delay in Conveying [§ 1652] p 1552 
e. Interference with Possession, Enjoyment, or Right to Possession {§ 1653] p 1552 
f. Defects in Quality, Character, or Condition [§ 1654] p 1552 
g. Conveyance to Third Person after Conveyance to Purchaser [$ 1655] p 1552 
3. Conditions Precedent [§§ 1656-1669] p 1553 
a. In General [§ 1656] p 1553 
b. Ability and Readiness To Perform [§ 1657] p 1553 
ce, Performance or Offer To Perform [§§ 1658-1659] p 1553 
(1) In General [§ 1658] p 1553 
(2) Payment or Tender of Purchase Money [§ 1659] p 1554 
d. Demand [§ 1660] p 1554 
e. Preparation or Tender of Deed for Execution [§ 1661] p 1555 
f. Rescinding Contract or Placing Vendor in Statu Quo [§ 1662] p 1555 
g. Reformation of Instrument [§ 1663] p 1556 
h. Eviction of Purchaser in Possession [§ 1664] p 1556 
i. When Performance, Tender, or Demand Unnecessary [§§ 1665-1669] p 1556 
(1) In General [§ 1665] p 1556 
(2) Repudiation of Contract or Refusal by Vendor To Perform [§ 1666] p 1556 
(3) Inability of Vendor To Perform [§ 1667] p 1556 
(4) Performance by Purchaser Prevented by Vendor [§ 1668] p 1557 
(5) Independent Covenants [§ 1669] p 1557 
4. Defenses [§§ 1670-1673] p 1557 
a. In General [$§ 1670-1671] p 1557 
(1) Defenses Available [§ 1670] p 1557 
(2) Defenses Not Available [§ 1671] p 1558 
b. Set-Off or Counterclaim [§ 1672] p 1559 
c. Waiver of Conditions or Defenses [§ 1673] p 1560 
5. Jurisdiction and Venue [§ 1674] p 1560 
6. Time To Sue and Limitations [§§ 1675-1676] p 1560 
a. Accrual of Cause of Action [§ 1675] p 1560 
b. Limitations [§ 1676] p 1561 
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7. Parties [§ 1677] p 1561 
8. Pleading [§§ 1678-1688] p 1561 
a. Declaration or Complaint [§§ 1678-1683] p 1561 
(1) In General [$8 1678] p 1561 
(2) Allegation of Contract [§ 1679] p 1563 
(3) Plaintiff's Ability and Readiness To Perform [§ 1680] p 1563 
(4) Performance, Tender, or Demand by Plaintiff [S 1681] p 1563 
(5) Assignment of Breach [§ 1682] p 1564 
(6) Damages [§ 1683] p 1565 
b. Plea or Answer [§ 1684] p 1566 
e. Replication or Reply and Subsequent Pleadings [§ 1685] p 1567 
d. Issues, Proof, and Variance [§§ 1686-1688] p 1567 
(1) Issues [§ 1686] p 1567 
(2) Proof [§ 1687] p 1567 
(3) Variance [§ 1688] p 1568 
9. Evidence [§$ 1689-1692] p 1569 
a. Presumptions and Burden of Proof [§ 1689] p 1569 
b. Admissibility [§§ 1690-1691] p 1569 
(1) In General [§ 1690] p 1569 
(2) Damages [§ 1691] p 1570 
ce. Weight and Sufficiency [§ 1692] p 1571 
10. Trial [§§ 1693-1697] p 1574 
a. In General [§ 1693] p 1574 
b. Province of Court and Jury [§ 1694] p 1574 
e. Taking Case from Jury [§ 1695] p 1574 
d. Instructions [§ 1696] p 1575 
e. Verdict and Findings [§ 1697] p 1575 
11. Judgment [§ 1698] p 1576 
12. Appeal and Error [§ 1699] p 1576 
13. Damages [§§ 1700-1721] p 1576 
a. Nature and Measure of Damages in General [§ 1700] p 1576 
b. Right To Recover for Loss of Bargain and Measure of Damages Where Such Recovery 
Denied [§§ 1701-1706] p 1578 
(1) England [§ 1701] p 1578 
(2) Canada [§ 1702] p 1578 
(3) United States [§§ 1703-1706] p 1579 
(a) In General [§ 1703] p 1579 
(b) Rule Dependent on Vendor’s Good or Bad Faith [§§ 1704-1706] p 1579 
aa. Good Faith [§ 1704] p 1579 
bb. Bad Faith, Willful Disregard of Contract, and Knowingly Contract- 
ing beyond Power [§ 1705] p 1584 
(ce) Rule Not Dependent on Vendor’s Good or Bad Faith [§ 1706] p 1587 
e. Measure of Damages for Loss of Bargain and Recovery for Additional Items [§§ 1707- 
1716] p 1587 
(1) In General [§ 1707] p 1587 
(2) Value of Land in General [§ 1708] p 1588 
(3) Difference between Value of Land and Contract Price [§ 1709] p 1590 
(4) Difference between Value of Land and Unpaid Purchase Money [§ 1710] p 1592 
(5) Price Recewed by Vendor on Sale to Third Person [§ 1711] p 1593 
(6) Loss of Prospective Sale or Lease by Purchaser [§ 1712] p 1598 
(7) Determination of Value [§ 1713] p 1594 
(8) Hapenses and Disbursements [§ 1714] p 1595 
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(9) Improvements [§ 1715] p 1595 
(10) Deductions and Credits [§ 1716] p 1596 
d. Amount Fixed by Parties [§ 1717] p 1596 
e. Damages for Deficiency in Quantity [§ 1718] p 1597 
f. Damages for Defects in, or Partial Failure of, Title [§ 1719] p 1597 
g. Delay in Performance and Withholding Possession [§ 1720] p 1598 
h. Breach, of Contract Provisions as to Matters Collateral or Incidental to Conveyanee, 
Title or Possession [§ 1721] p 1599 


CROSS REFERENCES 


Acknowledgment or new promise by vendor or pur- 


chaser see Limitations of Actions § 611. 


Attachment of interest under contract see Attachment 


§ 378. 
Boundaries 9 C. J. p 145. 
Brokers 9 C. J. p 905. 
Cancellation of Instruments 9 C. J. p 1154. 
Champerty and Maintenance §§ 45-98. 
Contracts 13 C. J. p 214. 
Covenants 15 = J. p 1204. 
Deeds 18 C. J. abe 
Exchange of Brsnerty ress cis ao) wey 
Fixtures §§ 110-119. 
Frauds, Statute of 27 C. J. p 113. 
Fraudulent Conveyances 27 C. J. p 395. 
Restraining conveyance see Injunctions §§ 141-208. 
Sales by or to particular persons: 
Agency §§ LN 228, 244-255, 358. 
Aliens §§ 17-34 
Assignments for Benefit of hie §§ 331-347. 
Auctions and Auctioneers §§ 17-40 
Bankruptcy §§ 357-381. 
Banks and Banking § 224. 
Brokers §§ 24, 26-28. 
Cemeteries §§ 17-21. 


Corporations §8§ 2262-2269, 2297-2299, 23638-2505, 2807. 


Devisees see Wills [40 Cyc 2000]. 

Executors and Administrators §§ 630-688, 1438-1741. 
Guardian and Ward §§ 219-221, 242, 286-362, 471. 
Heirs see Descent and Distribution §§ 157, 170-178. 


Husband and Wife §§ 88-40, 49, 85-94, 108, 257, 261, 
263-286, 355, 357, 365, 373, 377, 464—470, 519, 522, 528, 


638-663 %, 1127-1134, 1190, 1191, 1206-1227. 
Indians §§ 55-57, 78-94. 
Infants §§ 53-96. 
Insane Persons §§ 528-542. 
Joint Tenancy §§ 17, 25, 26. 
Landlord and Tenant §§ 181-199, 542-546, 
Life tenant see Estates §§ 96-102. 
Municipal Corporations §§ 2098-2117. 
Parent and Child § 141. 
Partnership §§ 625, 805-809. 
Railroads §§ 166-231, 278— 280, 483-495, 
Receivers §§ 197-199, 313-383. 
Religious Societies §§ 128-135 
Remaindermen see Estates §§ 155-159. 
Reversioner see Estates § 183. 
Schools and School Districts §§ 436, 438, 444, 457. 
States §§ 276-280. 
Street Railroads §§ 200-202. 
Trusts §§ 303-306, 594-654. 

Sales in judicial or other proceedings: 
Assignments for Benefit of Creditors §§ 331-347. 
Attachment §§ 784-807. 

Bankruptcy §§ 357-381. 

Creditors’ Suits § 174. 

Executions §§ 550-721. . 
Executors and Administrators §§ 1438-1741, 


For nonpayment of: 
Assessments for public NP as oe see Municipal 
Corporations §§ 3557-35 
Levee tax see Levees and Piood Control §§ 81-83. 
Municipal taxes see Municipal Corporations §§ 4485— 
4504. 
Taxes see Taxation §§ 1514-1685. 
Insolvency §§ 128-136. 
Judicial Sales 35 C. J. p 1 et seq. 
Justices of the Peace § 363. 
Mechanics’ Liens §§ 750-762. 
Mortgages §§ 1798-1962. 
Partition §§ 656-864. 
Railroads §§ 783-795. 
Receivers §§ 313-383. 
Street Railroads § 225. 


Sales of particular species of, or estates or interests in, 


property: 

Canals §§ 48-50. 

Cemeteries §§ 19, 20. 

Common Lands §§ 30-32. 

Counties §§ 216, 217, 224-227. 

Dower §§ 156-179, 213-215. 

Executors and Administrators §§ 1438-1741. 

Homesteads §§ 253-340, 435-443. 

Husband and Wife, §§ 522, 528, 638-663%, 1162, 1190, 
1191, 1206-1227. 

Indian lands see Indians § 82. 

Infant’s realty under order of court see Guardian and 
Ward §§ 286-362; Infants §§ 101-142. 

Joint Tenancy §§ 25, 26. 

Logs and Logging §§ 17-71. 

Mines and Minerals §§ 528-581. 

Mortgages §§ 740-768. 

Municipal Corporations §§ 2098-2117. 5 

Personal property see Sales 55 C. J. p 1 et seq. 

Pledges §§ 241-275. 

Public Lands §§ 78-86, 272-299, 542-569, 

Railroads §§ 186-191, 482-495. 

Remainder see Estates §§ 155-159. 

School and School Districts §$ 495, 496. 

States § 280. 

Street Railroads §§ 76, 200-202. 

Yenancy in Common §§ 76-87, 224-240. 

Trusts §§ 308-306, 594-654. 

Waters [40 Cyc 740-758]. 

Wharves [40 Cyc 897]. 


Specific performance of contract see Specific Perform. 


ance §§ 233-313 


Taxation of interest of vendor or purchaser see Taxa- 


tion §§ 187, 188. 


Trust arising from: 


Rea ee as to purchase for joint benefit see Trusts § 

Oo. 

Breach of oral agreement as to lands to be purchased 
see Trusts § 150. 

Intention oe grantee to hold or convey to another see 
Trusts § 1 

Payment of consideration for conveyance to another 
see Trusts §§ 154-182. 
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I. DEFINITIONS AND DISTINCTIONS 


[By Carouan J. WaLsH] 


[§ 1] A. Definitions—1. Relation of Vendor and 
Purchaser.! The relationship of vendor and pur- 
chaser, as the term is employed in this title, is that 
which exists between the parties, who may be de- 
seribed as the vendor? and purchaser,® to a contract 
or agreement for the sale and purchase* of land or 
some interest therein’ for a valuable consideration® 
and not by way of security.” 


[§ 2] 2. Vendor.* The party to a contract of sale 
of land or an interest therein who stands in the posi- 


tion of the seller® is commonly known as the. ven- ' 


dor;'° as distinguished from the grantor, the per- 
son who negotiates the sale and becomes the recipi- 
ent of the consideration is the vendor?! while the 
grantor is the person from whom the title comes to 
the vendee, it not being material whether the source 
of the title is the vendor or another.1? 


[§ 3] 3. Purchaser or Vendee. The term purchas- 
er’? or vendee'* is that applied to the party to a 
contract of sale of land or an interest therein who 
stands in the position of the buyer,!® the term buy- 
er ordinarily being used with reference to sales of 


22. 


personalty,’® and it has been said that the word 
“vendee” necessarily refers to a sale of land.'7 


[§ 4] 4. Sale of Land.18 A sale of land or of an 
interest therein may be defined as a transmutation 
of such property from one person to another in con- 
sideration of a sum of money,!® and in this sense 
is to be distinguished from a barter or exchange?? 
or a gift;*1 it necessarily involves the idea of a bar- 
gain as to price?? and is the actual transfer of title 
from grantor to grantee by an appropriate instru- 
ment of conyeyanee.?* It is an executed contract?* 
and a grant of absolute ownership.?° 


[§ 5] 5. Contract for Sale of Land.?* A con- 
tract for the sale of land is one in which one party 
agrees to buy and the other agrees to sell?" and each 
would be held responsible for a breach of the con- 
tract.278 It is an executory contract,?® to be per- 
formed in the future,®° and, if fulfilled, results in 
a sale.*1 The fact that a contract for the sale of 
certain lands incidentally provides for the sale of 
some personalty does not destroy its character as a 
contract for the sale and purchase of realty.*? 


1. Nature of relation see infra § 


2. “Vendor” defined see infra § 2. 
3. “Purchaser” defined see infra 
4 “Contract of sale” and “sale” 
“Nien and distinguished see 

5. Subject matter of sale see infra 
§§ 39-43. 

6. Consideration for sale see infra 
§§ 90-103. 

7. Transfers by way cf security 
see Mortgages 41 C.J. p 218. 

8. ‘“Wendor”’ generally defined see 
ante p 4381. 

9. “Seller” generally defined see 
Seller 57 C.J. p 119. 

10. See cases passim this title. 

Hi Rutland = yv. Bristery 53 
683. ; 

12. Rutland v. Brister, 53 Miss. 
683, 685. 

Necessity of title in vendor at time 
of contract see infra § (VII, A). 

13. “Purchaser” generally defined 
Seesbl@:J.2p 97. 

14. “Wendee” generally defined see 
ante p 430. 

15. See cases passim this title. 

“Buyer” generally defined see 9 C.J. 
p 1108. : 

16. Sales of personalty see Sales 
be Ow pL 

17. Wallace v. Markstein, 40 So. 
201, 147 Ala. 262, 265. 

18. Sale: 

Defined generally see Sales § 1. 
In sense of transfer of personalty see 

Sales § 1 text and notes 16-19. 

19. Lucas v. County Recorder of 
Cass County, 106 N.W. 217, 75 Neb. 
351. 

[a] “Sale” and “purchase” are cor- 
relative terms.—FE! more v. Brinneman, 
123 N.E. 248, 70 Ind.App. 222. 

20. See Exchange of Property 23 
IAD Asse 

21. Gift of property see Gifts 28 
Cid. p Gli, 


Kiss. 


infra, 


Grand Lodge of State of New 
Jersey, Order Sons of Italy in America 
v. Sons of Italy Ass’n of Camden, N. 
J., 158 A. 513, 109 N.J.Hq. 647. 

23. Keogh v. Peck, 147 N.E. 266, 
269, 316 Ill. 318, 38 A.L.R. 1151; Carr 
v. Butterworth, 219 Ill.App. 14; Davis 
v. Roseberry, 148 P. 629, 630, 95 Kan. 
41, 3 A.L.R. 564; Ide v. Leister, 24 P. 
CIS. — LO Mont. 5,0.) 24s Arres bedi 
Franzke v. Fergus County, 245 P. 962, 
963, 114 Okl. 234. 

[a] Present sale conveying equita- 
blo title.—An agreement reciting that 
the vendor has sold to the purchaser 
certain land, and that the deed notes 
and mortgage are to be placed in es- 
crow until a certain part of the price 
has been paid, is a present sale of the 
land which conveys an equitable title. 


Gilmore vy. Gilmore, 57 P. 505, 60 
Kan. 606. 
“Conveyance” compared see Con- 


veyance 13 C.J. p 899 note 88 [a]. 


24. Barnett v. Meisterling, 158 N. 
E. 806, 327 Ill. 564; Franzke v. Fergus 
County, 245 P. 962, 114 Okl. 234. 


Executed or executory contracts 
generally see infra § 261. 


25. Chicago Auditorium Ass’n v. 
Cramer, 8 F.(2d) 998, 1008 [rev on 
other grounds 20 F.(2d) 837 (rev 48 
S.Ct. 507, 277 U.S. 274, 72 L.Ed. 880) 1; 
City of Chicago v. Tribune Co., 93 N. 
BE T5575 e600) 2a4selils 242° 6 logan fv: 
State Gravel Co., 103 So. 526, 158 La. 
105. 

[a] Passing of ownership.—In a 
sale the property or ownership passes 
at once out of the vendor to the pur- 
chaser, his heirs and assigns forever. 
Logan v. State Gravel Co., 103 So. 526, 
158 La. 105. 


26. Construction of contract as 
executcry or executed see infra § 261. 


Option distinguished see infra § 13. 


Contract to sell personal property 
see Sales § 5. 


27. Williams v. Renza, 4 Alaska 


154, 169; Capehart v. Hale, 6 W.Va. 
547, 550. 
[a] Constituents of contract for 


sale.—‘‘The promise or agreement by 


or an interest therein to another, and 
either the’ actual payment by the lat- 
ter of the consideration, or the prom- 
ise or agreement by him to pay it, 
together, constitute an executory con- 
traet for the sale of land.” Capehart 
v. Hale, 6 W.Va. 547, 550. 

[b] An obligation to pay money, 
with a condition that it may be dis- 
charged by the conveyance of a tract 
of land, is a covenant to convey. Ken- 
nedy v. Kennedy, 2 Bibb (Ky.) 464, 
5 Am.D. 629. 


28. Williams vy. Renza, 4 Alaska 
154, 169. 
29. Watts v. England, 269 S.W. 


585, 168 Ark. 213; Barnett v. Meister- 
ling, 158 N.E. 806, 327 Ill. 564; Keogh 
Vaicreck, 147 .N.B}. 266, 316 di, 308739 
A.L.R. 1151; Carr v. Butterworth, 219 
lll.App. 14; Franzke v. Fergus Coun- 
ty, 245 P. 962, 114 Okl. 234. 


Executory or executed contracts see 
infra § 261. 


30. Ala.—Lauderdale Power Co. v. 
Perry, 80 So. 476, 202 Ala. 394. 


ill ——Keogh ve Peck, 147 Neb ooo. 
316 Ill. 318, 38 A.L.R. 1151; Carr’ v. 
Butterworth, 219 Ill.App. 14. 


Kan.—Davis v. Roseberry, 148 P. 
629, 630, 95 Kan. 411, 3 A.L.R. 564. 


Mont.—Callender vy. Crossfield Oil 
Syndicate, 275 P. 273, 84 Mont. 263. 


Okl.—Franzke y. Fergus County, 
245 P. 962, 114 Okl. 234. 


{a] Contract for conveyance at a 
future time and not a conveyance in 
presenti of land is an agreement to 
sell, and not a sale. Tamsen vy. 
Schaefer, 15 N.E. 731, 108 N.Y. 604. 


31. Lauderdale Power Co. v. Per- 
ry, 80 So. 476, 202 Ala. 394; Keogh v. 
Peck, 147 N.E. 266, 316 Ill. 318; 38 <A. 
L.R. 1151; Davis v. Roseberry, 148 P. 
629, 630, 95 Kan. 411, 3 A.L.R. 564; 
Callender y. Crossfield Oil Syndicate, 
275 P. 273, 84 Mont. 263. 


32. Scarsdale Pub. Co. v. Carter, 
116 N.Y.S. 731, 63 Mise. 271. 
[a] Incideutal provision for sale 


of books.—A contract for the sale and 
purchase of building lots, binding 
the purchaser to pay a specified sum 


one person to convey or transfer land! monthly, and binding the vendor to 
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The distinction between a sale*® and an agreement 
to sell and buy is said to be recognized by all of the 
The agreement to sell and buy is pre- 
liminary to a sale and is not the sale itself;°° and 
it is said in this connection that anything short of 
passing title is not a sale but an agreement of sale.*° 


{§ 6] B. Sale and Other Relations and Transac- 
tions Distinguished*7—-1. In General. 
tion is in reality a sale of property, its character 
cannot be changed by the designation or form em- 
ployed by the parties, whether innocently or with 
design to make the transaction take the appearance 


authorities.®* 


of anything else.*® 
{[§ 7] 2. Agency.®® 


deliver a warranty deed for the lots, 
is a contract for the sale and purchase 
of real estate, although the contract 
also provides for the sale and pur- 
chase of books, which is but an in- 
cident to the transaction. Scarsdale 
Pub. Co. v. Carter, 116 N.Y.S. 731, 63 
Mise. 271. 

33. See supra § 4. 

34. Franzke v. Fergus County, 245 
P; 962, 114 Okly 234: 

65. Ark.—Watts v. England, 296 S. 
W. 585, 168 Ark. 213. 

Tll.— Carr v. Butterworth, 219 Ill. 
App. 14. 

Kan.—Davis v. Roseberry, 148 P. 
629, 630, 95 Kan. 411, 3 A.L.R. 564. 

Mont.—Callender vy. Crossfield Oil 
Syndicate, 257 P. 273, 84 Mont. 263. 

Okl.—Franzke v. Fergus County, 
245 P.-962, 114 Okl. 234. 

{a] That contract to sell transfers 
equitable title does not necessarily 
make it a sale, as distinguished from a 
contract to sell. Neponsit Holding 
Corporation v. Ansorge, 214 N.Y.S. 91, 
215 App.Div. 371. 

[b] Contract to sell on installment 
plarn is not a “sale,” but an “agree- 
ment to sell” or an “agreement to sell 
and buy.” Franzke v. Fergus County, 
245 P. 962, 114 Okl. 234. 

36. Eldridge v. Kuehl, 27 Iowa 160; 
Neponsit Holding Corporation Vv. An- 
sorge, 214 N.Y.S. 91, 215 App.Div. 371. 


37. Exchange of Property § 1 text 
and notes 11-32. 


Relation of vendor and purchaser 
generally see infra § 773. 


Vendor and purchaser compared 
with mortgagor and mortgagee see in- 
fra § 264. 

38. In re Assessment of Aurora 
Gaslight, Coke & Coal Co., 113 N.E. 
1012, 64 Ind.App. 690. 


39. Agency generally see Agency 2 
C.J. p 404 et seq. 

Option distinguished see infra § 14. 

40. Smith v. Blodget, 201 P. 584, 
187 Cal. 235; Mahnke v. Marken 
Acres Co., 174 N.W. 669, 187 Iowa 762; 
Bean v. Bickley, 174 N.W. 675, 187 
Iowa 689. 

41. Mahnke v. Marken Acres Co., 
174 N.W. 669, 187 Iowa 762; Bean v. 
Bickley, 174 N.W. 675, 187 Iowa 689; 
Porter v. Carney, 172 N.W. 644, 186 
Iowa 424; Rimling v. Scherper, 240 N. 
W. 159, 206 Wis. 532. 

{a] Words “handle and sell” do 
not conclusively show agency. Smith 
v. Blodget, 201 P. 584, 187 Cal. 235. 


In determining whether a 
contract is one of sale or of agency, the essential 
test is its real purpose and object,*® the designation 
given to the transaction by the parties,*! or the name 


VENDOR AND PURCHASER 


If a transac- 


given to the contract,4? not being controlling. 
whether an agreement permitting a person to sell 
land upon certain terms created the relation of prin- 
cipal and agent or that of vendor and purchaser 
has been held to depend upon the intention of the 
parties,*? although in the determination of this in- 
tention the words of the agreement are to be presum- 
ed to have been used in their usual and legal sense,*4 
and even where the language purports to provide for 
a sale, if the circumstances show an intent to create 
an agency, it will be construed as creating the rela- 
tion of principal and agent.*® 
contracts may be difficult to classify, the distinc- 


So, 


Although particular 


tion in principle is clear*® and if the other party is 


42. Bean v. Bickley, 174 N.W. 675, 
187 Iowa 689; Mahnke v. Marken 
Acres Co., 174 N.W. 669, 187 Iowa 762. 

43. Smith v. Blodget, 201 P. 584, 
187, Cal. 235. 


44. Porter v. Carney, 172 N.W. 644, 
186 Iowa 424. 


45. Greenough vy. Willcox, 213 N.W. 
175, 238 Mich. 52; Chezum v. Kreigh- 
pan, 30 P. 1098, 32 P. 109, 4 Wash. 


46. Hardesty v. Martin Ebersbach 
Co., 294 FY 5: 


47. U.S.—Alger v. Keith, 105 F. 
105, 44 C.C.A. 371; Manning v. Ayers, 
T1690) 23 CCA. 4053 sDouglas.v- 
De Laittre, 55 F. 873; Hough v. Rich- 
ardson, 12 F.Cas.No. 6,722, 3 Story 
659; Mason v. Crosby, 16 *.Cas.No. 
9,235, 2 Ware 306. 


Ala.—Miller v. Louisville, ete., R. 
Co., # So, 842, 83 Ala. 274, 3 Am.S.R 
7 


Cal.—Farnum v. Clarke, 84 P. 166, 
148 Cal. 610; Van Loan v. Glaze, 106 
P. 250, 11 Cal.App. 750; Tate v. Aitken, 
90 P. 836, 5 Cal.App. 505. 


Colo.—Baum y. Concord Land & Im- 
provement Co., 133 P. 760, 24 Colo. 
App. 397. 

Ill.—Burnett v. Potts, 86 N.E. 258, 
236 Ill. 499; Evans v. Hughey, 76 Ill. 
115; Le Moyne v. Quimby, 70 Ill. 399; 
Pierce v. Powell, 57 Ill. 323; Mix v. 
White, 36 Ill. 484; Raddle v. Linde- 
mann, 151 Ill.App. 441. 

Iowa.—Bean v. Bickley, 
675, 187 Iowa 689. 

Kan.—Schuhmacher vy. Lebeck, 173 
P. 1072, 108 Kan. 458, L.R.A.1918F 788. 

Ky.—Faraday Coal, ete, Co. v. 
Owens, 80 S.W. 1171, 26 Ky.L. 248; 
Gilmore v. Washburne, 57 S.W. 13, 22 
Ky.L. 266. 

Mo.—Meek v. Hurst, 122 S.W. 1022, 
223 Mo. 688, 185 Am.S.R. 531. 

N.C.—Winders v. Hill, 54 S.E. 440, 
141 N.C. 694. 

Ohio.—Helmes v. K. & M. Realty 
Co., 180 N.E. 210, 41 Ohio App. 322. 

Okl.—Kimmell v. Powers, 91 P. 687, 
19 Okl. 339. 

Tex.—Paschen v. Lovett, (Tex. 
Commn.App.) 255 S.W. 385 [rev (Civ. 
App.) 241 S.W. 685]. 

Va.—Parker v. Inge, 161 S.E. 884, 
157 Va. 592. 

Wash.—Chezum v. Kreigbaum, 30 P. 
1098, 32 P. 109, 4 Wash. 680. 

W.Va.—Dyer v. Duffy, 19 S.E. 540, 
39 W.Va. 148, 24 L.R.A. 339. 

Eng.—Livingstone v. Ross, 


174 N.W. 


[1901] 


merely empowered to bind the owner of the property 
by making on his behalf a contract to sell the same 
to another, and no interest in the property is given 
to him, the contract is merely one of agency.*? 


On 


A.C. 327. 


See Davis v. Brigham, 107 P. 961, 56 
Or. 41, Ann.Cas.1912B 1340. 


[a] Agreements held contracts of 
agency, aud not of sale-—Manning v. 
Ayres, 77 F.. 690, 23 C.C.A. 405; Hol- 
land “v.>-McCarthy, 160) Ps 1069) iis 
Cal. 597; Van Loan v. Glaze, 106 P. 
250, 11 Cal.App. 750; Baum v. Con- 
cord Land & Improvement Co., 133 P. 
760, 24 Colo.App. 397; Schweickhardt 
v. Chessen, 161 N.E. 118, 329 Ill. 637; 
Burnett v. Potts, 86 N.E. 258, 236 Ill. 
499; Mix v. White, 36 Ill. 484; Bean 
v. Bickley, 174 N.W. 675, 187 Iowa 
689; Wiggam v. Shouse, 185 P. 896, 
105 Kan. 637; Schuhmacher v. Lebeck, 
173 P. 1072, 103 Kan. 458, L.R.A.1918F 
788; Wamack v. Thomas, 158 S.W. 
731, 173 Mo.App. 231; Helmes v. K. & 
M. Realty Co., 180 N,E. 210, 41 Ohio 
App. 322; Parker v. Inge, 161 S.E. 
884, 157 Va. 592; Livingstone v. Ross, 
ELIOT VAC CHee So? te See Shetler v. 
Stroud, 184 P. 294, 66 Colo. 411 (hold- 
ing the contract to be either one of 
agency or of option, and not one of 
panenese) Le Moyne v. Quimby, 70 

moo. 


[b] Contract giving exclusive sale 
of realty to a broker is an agency 
contract, entitling the broker only 
to payment for services. Kamen- 
eet Williams, 158 N.E. 568, 327 


[c] Agency for sale coupled with 
interest.—A contract between defend- 
ant and a building company, by which 
defendant agreed to convey certain 
lots to the building company to enable 
it to secure a loan on the property 
upon which it agreed to erect build- 
ings, and to give a second mortgage 
for the purchase price, and also to 
enable the building company to sell 
the lots by substituting the security 
of the purchaser, did not constitute a 
contract of sale, but created an 
agency for the sale of lots coupled 
with an interest. H. E. Orr Co. v. 
Interlaken Land Co., 133 P. 599, 74 
Wash. 340. " 


{[d] Relationship as to third par- 
ties.— A contract under which L was 
given the exclusive privilege of sell- 
ing certain land, deeds to be made to 
L or his father, and notes for the pur- 
chase price to be assumed by the pur- 
chasers and delivered to the owner 
of the land, is, as respects rights of 
third parties against the owner, a con- 
tract of agency, and not of sale, al- 
though, as respects, the rights of the 
contracting parties between them- 
selves, the contract may have con- 
ferred on L an option to purchase. 
Paschen v. Lovett, (Tex.Commn. App.) 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ng a 


* 


§§ 7-8] 


the other hand, there is a contract of sale where it 
appears from the agreement that it is the owner’s 
intention to pass the beneficial interest and that it 
is the other party’s intention to accept it.8 
test of whether an instrument is a contract of sale or 
Can each party re- 
quire specific performance of the contract for the 
Generally an in- 
strument in the form of a power of attorney to an 
agent to receive or sell certain land creates an 


an agency to sell is said to be: 


sale and purchase of the land.*® 


agency and does not constitute a 
agent.°° 


255 S.W. 385 [rev (Civ.App.) 241 S.W. 
685]. 

fe] Agent for both parties.— 
Where the owner,of land writes to a 
real estate broker, who is acting on 
his behalf, and states the terms on 
which he wiil sell it, the circumstance 
that the broker without the owner’s 
knowledge is also acting as the agent 
of a prospective purchaser cannot con- 
vert the negotiations between the 
owner and the broker into a contract 
for the sale of the land, which can 
be specifically enforced by prospective 
purchaser. Nuckies v. Tallman, 187 
P. 654, 108 Kan. 264. 


Agency or option see infra § 14. 
48. Ark.—Federal Realty Co. v. 
Evins, 179 S.W.-344, 120 Ark. 259. 


Colo.—Cartwright v. Ruffin, 96 P. 
261, 438 Colo. 377. 

Towa.—Mahnke v. Marken Acres 
Co., 174 N.W. 669, 187 Iowa 762. 


Miss.—Childs v. Hall, 90 So. 626, 
128 Miss. 111. 
* Mo.—Tracy v. Aldrich, 236 S.W. 347. 


Tex.—Ansley Realty Co. v. Pope, 
151 S.W. 525, 105 Tex. 440 [rev (Civ. 
App.) 135 S.W. 1103]. 


Wash.—Whipple v. Lee, 89 P. 712, 
46 Wash. 266; Monk vy. Duell, 83 P. 
313, 41 Wash. 403. 


Wis.—Harney v. Burhans, 64 N.W. 
1031, 91 Wis. 348. 


[a] Agreements construed to be 
contracts of sale, and not of agency.— 
Federal Realty Co. v. Evins, 179 S.W. 
344, 120 Ark. 259; Cartwright v. Ruf- 
fin, 96 P. 261, 43 Colo. 377; Mahnke v. 
Marken Acres Co., 174 N.W. 669, 187 
Iowa 762; Childs v. Hall, 90 So. 626, 
128 Miss. 111; Tracy v. Aldrich, (Mo.) 
236 S.W. 347; Ansley Realty Co. v. 
Pope, 151 S.W. 525, 105 Tex. 440 [rev 
(Civ.App.) 135 S.W. 1103]; Paschen 
v. Lovett, (Tex.Commn.App.) 255 S.W. 
385 [rev (Civ.App.) 241 S.W. 685]; 
Vera Land Co. v. Metcalf, 170 P. 1012, 
100 Wash. 306; Whipple v. Lee, 89 P. 
712, 46 Wash. 266. 


{b] That contract provides for 
selling property in parcels and paying 
the proceeds to the vendor, until he 
shall be fully paid, does not prevent 
it from being a contract of purchase 
and sale. Richards v. Johnson, 84 S. 
E. 543, 143 Ga. 213. 


[ec] Supplemental agreement for 
division of excess in price.—A bind- 
ing contract of sale of certain real es- 
tate is not converted into a revocable 
agency to sell by a supplemental 
agreement that any excess in price 
obtained on a sale to a third party 
should be equally divided. Gutierrez 
del Arroyo v. Graham, 33 S.Ct. 248, 
wa) Wis. Lode oo, a.nd. 6472. 


{d] Instrument held offer to sell.— 
An instrument stating that property 
had been placed with a dealer to be 
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However, in at least one jurisdiction, ir- 
revocable powers of attorney to an agent to convey 
have been considered to be equivalent to contracts 


VENDOR AND PURCHASER 


of sale.®1 


The | Jease.53 


covenant. to the 


sold and that the owner thereby 
agreed to sell it to the dealer or his 
assigns at fifteen thousand dollars 
net, was an offer to sell to the dealer 
or his assigns, and did not create 
separate relations of principal and 
agent and vendor and purchaser. 
ae v. Amyett, 117 S.E. 94, 155 Ga. 


Option distinguished from agency 
see infra § 14. 

49. Ansley Realty Co. v. Pope, 151 
S.W. 525, 105 Tex. 440; Paschen v. 
Lovett, (Tex.Commn.App.) 255 S.W. 
3885 [rev (Civ.App.) 241 S.W. 685]; 
Warren v. La Salle Co., (Tex.Civ.App.) 
262 S.W. 527. 


Specific performance of contracts 
relating to sale and conveyance gen- 
ania Specific Performance §§ 


50. Douglas v. De Laittre, 55 F. 
873; Freeman v. Rahm, 58 Cal. 111; 
Thorp v. Brenneman, 41 Iowa 251. 


[a] Irrevocable power of attorney 
to receive portion of decedent’s estate 


does not constitute a contract of 
sale. Freeman v. Rahm, 58 Cal. 111. 
[b]_ Irrevocable power of attorney 


to sell and convey land, coupled with 
a release to the attorney of the gran- 
tor’s claim to the proceeds of any 
sales made by the attorney, does not 
vest in the attorney the title to the 


a Douglas v. De Laittre, 55 F. 
87 . 
[c] Execution of simple power of 


attorney, without words of convey- 
ance but simply authorizing a con- 
veyance to be made to certain persons 
on certain conditions and for certain 


purposes, vests no interest in such 
beneficiaries. Thorp v. Brenneman, 41 
Iowa 251. 


Powers generally see Powers 49 C. 
J. p 1244 et seq. 


51. Brown v. Simpson, 2 S.W. 644, 
67 Tex. 225; Cook v. Lindsay, 57 Tex. 
67; Cox v. Bray, 28 Tex. 247; David- 
son v. Senior, 23 S.W. 24, 3 Tex.Civ. 
App. 547. 


[a] This form of transaction was 
frequently pursued in early Texas 
history and was regarded as the only 
effective conveyance that could be 
made of some titles. Davidson v. 
Senior, 23 S.W. 24, 3 Tex.Civ.App. 547. 

52. Landlord and tenant distin- 
guished from vendor and purchaser 
generally see Landlord and Tenant § 
15. 


Mineral lease distinguished from 
sale see Mines and Minerals § 586. 

Lessee or lessor as purchaser see 
Purchaser 51 C.J. p 98 note 34 [g]. 

53. Cirlot v. Stevens, 132 So. 163, 
222 Ala. 271; Lindenbaum v. Marx, 
114 N.Y.S. 772, 62 Mise. 310. 

54. See Landlord and Tenant § 381 


[§ 8] 3. Lease.>? 
between an agreement to purchase and sell and a 
A lease transfers to the lessee an interest 
in the realty less than the estate of the lessor,®* and, 
as a result of such transfer, the lessor has a rever- 
sion in such realty,°> while a contract between the 
vendor and the purchaser for the sale of realty binds 
the vendor to transfer to the purchaser the interest 
in such realty which the vendor possesses.°* Wheth- 
er a contract is the one or the other is to be deter- 
mined, not solely from its outward form and the 
technical terms employed,*®’ but from the intention 
of the parties,°® as disclosed by the instrument as a 


[66 C.J.] 481 


There is an essential difference 


text and note 17. 

“Lease” see Landlord 
§ 379. 

55. See Landlord and Tenant § 5. 

56. See infra §§ 516-531. 

57. Cal—Mahoney v. City and 
County of San Francisco, 257 P. 49, 
201 Cal. 248; McCollough v. Home 
Ins. Co. of New York, 102 P. 814, 
155 Cal. 659, 18 Ann.Cas. 862. 


Ga.—Blitch v. Edwards, 24 8.1. 147, 
96 Ga. 606. 

Ind.—In re Spurgeon, 126 N.#. 238, 
72 Ind.App. 580; In re Assessment of 
Aurora Gaslight, Coke & Coal Co., 
113 N.E. 1012, 64 Ind.App. 690; Prath- 
8 v. Brandon, 88 N.E. 700, 44 Ind.App. 


and Tenant 


Ky.—Gibson v. 4 Ky.L. 


533. 
Neb.—Jackson vy. Phillips, 77 N.W. 
683, 57 Neb. 189. 


N.J.—De Laine v. Harris, 
860, 9 N.J.Misc. 295. 


[a] Where contract is in reality 
and in legal effect a contract of sale 
conditional on the payment of the 
purchase price in installments, it can- 
not be modified nor its legal effect 
avoided by the fact that the parties 
speak of it as a ‘lease’ and call the 
installments “rent.” McCollough v. 
Home Ins. Co. of New York, 102 P. 
814, 155 Cal. 659, 18 Ann.Cas. 862; 
Prather v. Brandon, 88 N.E. 700, 44 
Ind.App. 45. 


[b] Grant of easement.—An_ in- 
strument adapted to the conveyance 
of adfee, but purporting to be a lease, 
by which the owner of land, in con- 
sideration of a certain sum to be paid 
annually, conveys to another, his 
heirs and assigns, the right to flow 
the land in connection with the lat- 
ter’s mill, the right to cease if he or 
they cease to flow for an entire year, 
and the owner binding himself that 
the grantee and his heirs and assigns 
shall continue to occupy the premises 
for such use so long as they shall see 
fit, is not a lease from year to year, 
but the grant of an easement ap- 
pendant to the mill. Tuttle v. Harry, 
14 A. 209, 56 Conn. 194. 


58. Cal.—Mahoney v. City and 
County of San Francisco, 257 P. 49, 
201 Cal. 248. 


Ga.—Blitch v. Edwards, 24 S.E. 147, 
96 Ga. 606. 


Iowa.—Hildebrand v. Curtis, 170 N. 
W. 768, 185 Iowa 430. 


N.J.—Horner v. Den, 25 
106. 

Sask.—Independent Lumber Co. vy. 
David, 5 Sask.L. 1, 19 West.L.R. 387. 

Construction generally see infra § 
207 et seq. 


Soaper, 


152 A. 


N.J.Law 
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whole;°® and, since the line of demarcation between 
the two relationships is sometimes indistinct, each 
case must in great measure depend on its own pe- 
An agreement may be a 
lease, so as to create at first the relation of lessor 
and lessee, and also an executory contract of sale 
on certain conditions,®! and a lease may contain a 


culiar circumstances.®° 


VENDOR AND 


therein.®? 


provision giving the lessee an option to purchase the 


and 
12%, TAGs 


59. Cal.—Mahoney v. City 
County of San Francisco, 257 
201 Cal. 248. 


Ga.—Benson Bros. Co. v. Johnson, 
136 S.E. 317, 163 Ga. 484; Blitch v. 
Edwards, 24 'S.E. 147, 96 Ga. 606. 


Neb.—Jackson v. Phillips, 77 N.W. 
683, 57 Neb. 189. 


N.J.—Horner v. Den ex dem. Leeds, 
25 N.J.Law 106. 


Sask.—Independent Lumber Co. v. 
David, 5 Sask.L. 1, 19 West.L.R. 387. 


60. Minor v. Pursglove Coal Min- 
ing Co., 161 S.E. 425, 111 W.Va. 28. 


[a] Agreements construed to be 
centracts of sale, and not of lease.— 
(1) In general. Killgore v. Dudney, 
271 S.W. 966, 168 Ark. 912; Queterm- 
ous v. Hatfield, 14 S.W. 1096, 54 Ark. 
i6; McCollough v. Home Ins. Co., 
102° P. S14, 155 Cal. 659; 18° Ann-Cas. 
862; Lytle v. Seottish American 
Mortg. Co., 50 S.E> 402, 122 Ga. 458; 
Blitch v. Edwards, 24 S.B. 147, 96 
Ga. 606; Oxford v. Ford, 67 Ga. 362; 
Stephenson v. Kellett, (Ga.App.) 166 
S.E. 457 [cit C.J.]; Brundrige v. State, 
74. S.B.. 298, 10 Ga.App. 816; In re 
Spurgeon, 126 N.E. 238, 72 Ind.App. 
580; In re Assessment of Aurora Gas- 
light, Coke & Coal Co., 113 N.E. 1012, 
64 Ind.App. 690; Prather v. Brandon, 
88 N.E. 700, 44 Ind.App. 45; Des 
Moines County Agricultural Soc. v. 
Tubbessing, 54 N.W. 68, 87 Iowa 138; 
Chenevert v. Lemoine, 27 So. 56, 52 
La.Ann. 586; Alston y. Alston, (Neb.) 
184 N.W. 82; Jackson y. Phillips, 77 
N.W. 683, 57 Neb. 189; Robinson v. 
Cheney, 24 N.W. 378, 17 Neb. 673; 
Chicago, ete., R. Co. v. Skupa, 20 N. 
W. 393, 16 Neb. 341; De Laine v. Har- 
ris, 152 A. 860, 9 N.J.Mise. 295; Moul- 
ton v. Norton, 5 Barb. (N.Y.) 286; 
Stephenson v. Haines, 16 Ohio St. 478; 
In re Specht’s Estate, 112 A. 92, 268 
Par 384° “Hill vy. Bill, 43° Baw o2i8; 
Picaud v. Renaud, 15 Que.Super. 358. 
(2) Contract held one of bargain and 
sale, and not a lease with an option to 
purchase. Gibson v. Allen, 132) S.E. 
442. 161 "Ga. 672: ~(3) °'' Contract, in 
dual form of a contract of sale of 
lands and of a lease of the premises 
at a stipulated rental per month, con- 
strued as applying the rent payments 
to the purchase price, such being the 
purpose of the whole contract. Hil- 
denbrand v. Curtis, 170 N.W. 768, 185 
Iowa 430. (4) ‘‘Rent” construed to 
be interest on purchase money, and 
the agreement a contract of sale, and 
not of lease. Walters v. Meyer, 39 
Ark. 560; Bissell v. Erwin, 10 La. 524; 
New Orleans v. Duplessis, 5 Mart. 


(La.) 309; Irving v. Mouchamps, 3 
Que.Pr. 430. 
[b] Agreements construed to be 


leases, and not contracts of sale.— 
Solomon vy. Keesee, 246 S.W. 469, 156 
Ark. 387; Thomas v. Johnson, 95 S.W. 
468, 78 Ark. 574; King v. Law, 109 So. 
89, 91 Fla. 969; Spooner v. Shelfer, 
108 S.E. 773, 152 Ga. 190; Manley vy. 
Underwood, 110 S.E. 49, 27 Ga.App. 
822; Jarvis v. “Sutton, 3 Ind., 289; 
Bernstein v. Rhoades, 157 N.BH. 463, 
92 Ind.App. 553 [foll Hunter v. Smith, 
172 N.E. 926, 92 Ind. App. 609]; Bis- 
sell v. Board of Review of Town of 
Dunlap, 138 N.W. 8380, 158 Iowa 38; 


Waller v. Jaeger, 39 Iowa 228; Lui- 
gart v. Lexington Turf Club, 113 S. 
W. 814, 130 Ky. 473; Gibson v. Soaper, 


4 Ky.L. 533; Doullut v. Rush, 77 So. 
L105 142" War 443°) "Smith ve aevroue 
Loan, ete., Assoc., 79 N.W. 1097, 121 


Mich. 104; Twitchell v. Cummings, 
143 N.W. 785, 123 Minn. 270; Horner 
v. Den, 25 N.J.Law 106; Powers v. 
Myers, 105 P. 674, 25 Okl. 165; 
v. Connaway, 2 N.B. 382; Fairbairn 
Veet ihe rid PO @n@ ssa GOMmtymrualile, 
Independent Lumber Co. v. David, 5 
Sask.L. 1, 19 West.L.R. 387. 


[c] Long-term lease is not “sale.” 
Chicago Auditorium Ass’n y. Cramer, 
8 F.(2d) 998 [rev on other grounds 20 
F.(2d) 837 (cert gr 48 S.Ct. 122, 275 
U.S. ..519,. 72) Is. Ead., .404 [rev).48..8.Ct. 
507, 277 U.S. 274, 72 L.Ed. 880]) ]. 


[d] Sale of standing timber.—The 
relation between the parties to a con- 
veyance whereby one sells to another 
timber on land is that of vendor and 
vendee, and not that of landlord and 
tenant; and the conveyance is a deed, 
and not a lease, although the time 
within which the timber is to be cut 
and removed is a certain number of 
years. McLendon Bros. v. Finch, 58 
ve 690, 2 Ga.App. 421. 


Ala.—Heard v. Heard & Lee, 41 
so "327, 148 Ala. 673. 


Fla.—Blanchard vy. Raines, 20 Fla. 
467. 

Iowa.—Cone v. Cone, 92 N. W. 665, 
118 Lowa 458. 

Ky.—Eaton v. Hunt, 47 S.W. 763, 
20 Ky.L. 860; Howard v. Hill, 4 Ky. 
IE 7A 

Miss.—Wood v. Morath, 90 So. 714, 


128 Miss. 143 [sug error overr 91 So. 
130, 128 Miss. 470]; Nobles v. Mc- 
Carty, 61 Miss. 456. 


N.C.—Crinkley vy. Egerton, 18 S.E. 
669, 113 N.C. 444. 


Pa.—Christie’s Appeal, 85 Pa. 463. 


[a] Illustration. — A writing 
signed by the owner of land, reciting 
that he has rented the land to an- 
other for a term of ten years at a 
Stated annual rent, and agrees, if the 
rent is paid at the times stated, to 
execute to him a good and sufficient 
deed to the land as a free gift, with- 
out any further compensation, is to 
be treated as a lease, and the annual 
payments as rent, so long as it con- 
tinues executory, and on the comple- 
tion of the payments it becomes a per- 
fected sale; “in other words, a sale 
although in form a lease, conditioned 
on the prompt payment of the pur- 
chase-money in ten annual instal- 
ments.’”’ Davis v. Robert, 8 So. 114, 
89 Ala. 402, 18 Am.S.R. 126. 


[b] Tenancy continuing until ten- 
ant complies with conditions.— Where 
the owner leases land at a monthly 
rental, and at the Same time executes 
a deed to the leased premises, and 
places it in escrow for delivery to the 
tenant on payment of the rentals pro- 
vided in the lease and of all of land- 
lord’s expenses for taxes, insurance, 
ete., the parties’ relation prior to the 
tenant’s compliance and the delivery 
of the deed is that of landlord and 
tenant. Wood vy. Morath, 90 So. 714 
128 Miss. 143 [sug error overr 91 So. 
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[§ 8 


property during or at the end of the period specified 


On the other hand a contract of sale cre- 
ating at first the relation of vendor and purchaser 
may contain provisions by which, on nonpayment of 
installments of purchase money or on certain other 
conditions, it will, either ipso facto or at the vendor’s 
option, become a lease only,®* even, by relation back, 


130, 128 Miss. 470]. 


[ec] Evidence insufficient to show 
abandonment of lease and possession 


under contract to purchase see 
Giovanetti vi Schab, 109 BP. 141045 
Mont. 297. 

62. Ala.—cCollins v. Whigham, 58 
Ala. 438. 

Fla.—King v. Law, 109 So. 89, 91 
Fla. 969. 

Ga.—Spooner v. Shelfer, 108 S.E. 
773, 152 Ga. 190; Bennett v. Farkas, 
54 S.E. 942, 126 Ga. 228; Clifford Vv. 
Gressinger, 22 S.E. 399, 96 Ga. 789; 


Manley v. Underwood, 110 S.E. 49, 27 
Ga.App. 822. 


Ill.— Hartwell v. Black, 48 Ill. 301. 


Ind.—Jarvis v. Sutton, 3 Ind. 289; 
Bernstein v. Rhoades, 157 N.E. 463, 
92 Ind.App. 553 [foll Hanter v. Smith, 
172 N.E. 926, 92 Ind.App. 609, and 
175 N.E. 896, 92 Ind.App. 710]. 


Ky.—Luigart v. Lexington Turf 
Club, 113 S.W. 814, 130 Ky. 478. 


La.—Doullut v. Rush, 77 So. 110, 
142 La. 443; Sainet v. Duchamp, 14 
La.Ann. 539; Municipality No. 1 v. 
New Orleans, 5 La.Ann. 761 


Miss.—Houston v. Smythe, 5 
520, 66 Miss. 118. 


N.C.—Atlantie Product Co. v. Dunn, 
55 S.E. 299, 142 N.C. 471; Crinkley v. 
Egerton, 18 S.E. 669, 113 N.C. 444. 


Okl.—Powers v. Myers, 105 P. 674, 
25 Okl. 165. 


Pa.—Christie’s Appeal, 85 Pa. 463. 


Option distinguished from contract 
of sale see infra § 13. 


Options to purchase or sell in leases 
generally see Landlord and Tenant 
§§ 181-197. 

63. U.S.—Stinson v. Dousman, | 20 
How. 461, 15 L.Ed. 966. 


Ala.—Nelson v. Sanders, 26 So. 518, 
123 Ala. 615; Foster v. Goodwin, 2 
So. 895, 82: Ala. 384; Thornton v. 
Strauss, 79 Ala. 164. 


—) v. Myar, 128 S.W. 
359, 95 Ark. 32, Ann.Cas.1912A 573; 
Thomas v. Johnson, 95 S.W. 468, 78 
Ark. 574; Block v. Smith, 32 S.W. 
1070, 61 Ark. 266; Ish v. Morgan, 3 
S.W. 440, 48 Ark. 413. 


Ga.—Reddick v. Hutchinson, 21 S.E. 
712, 94 Ga. 675; Oxford v. Ford, 67 
Ga. 362. 

11l.—Moore v. Smith, 24 Ill. 512. 

Ind.—Gibson vy. Eller, 13 Ind. 124; 
Prather v. Brandon, 88 N.E. 700, 44 
Ind.App. 45; Baltes Land, etc., Co. v. 
Sutton, 57 N.E. 974, 25 Ind.App. 695; 


So. 


Barrett v. Johnson, 27 N.E. 983, 2 Ind. 
App. 25. 

Oe adhe to taal v. Wilson, 46 Iowa 
362. 

Ky.—Eaton v. Hunt, 47 S.W. 763, 
20 Ky.L. 860. 

Miss.— Bacon v. Howell, 60 Miss. 


362; Vick v. Ayres, 56 Miss. 670. 


N.C.—P. A. Dunn & Co. v. Tillery, 
79 N.C. 497 
Tenn. —Griffith v. Brackman, 37 s 
W., 273, 97 Ténn. 387, 49 L.R.A. 43 
and note. 


Va.—Williamson v. Paxton, 18 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 8-10] 


as of the date of the contract;*4 and one in posses- 
sion under a contract of sale may, on default and 
without an actual surrender of the possession, be- 
come a mere lessee by a new agreement with the 
vendor.°® Indeed a contract may be in the alterna- 
tive whereby the one taking possession may, until the 
time that the first rent or purchase price installment 
is due, elect as to whether he will take as purchaser 
or tenant,°® after which time, on his failure to elect, 
the owner can treat him as either,®? but an election 


by either party is final.*8 


[§ 9] 4. Testamentary Disposition. 
instrument providing for the post mortem. disposi- 
tion of real property is a contract of sale or a testa- 
mentary disposition depends on the intent which it 


Gratt. (59 Va.) 475. 
parr Tsht v. Roberts, 22 Wis. 


Sask.—Independent Lumber Co. v. 
David, 5 Sask.L. 1, 19 West.L.R. 387. 

[a] Where there had been abso- 
lute conveyance and not merely an 
executory contract of sale, the rela- 
tion of landlord and tenant is not 
created on a default on the install- 
ments. Levy v. McDonnell, 122 S.W. 
1002, 92 Ark. 324. 

[b] Lease with option to purchase. 
—A contract to sell land, with a fur- 
ther stipulation that, if installments 
are not paid, the owner shall be paid 
rental, creates the relation of landlord 
and tenant, with option to purchase 
on the terms and conditions of the 
contract. Hodnett v. Mann, 73 S.E. 
1082, 10 Ga.App. 666. 


64. Foster v. Goodwin, 2 So. 895, 
82 Ala. 384; Murphy v. Myar, 128 S.W. 
359, 95 Ark. 32,> Ann.Cas.1912A 5673; 
Thomas vy. Johnson, 95 S.W. 468, 78 
Ark. 574. 

[a] Default necessary.—Where a 
sale of land is made on installments 
with the condition that, if the first in- 
stallment is not paid the purchaser 
shall pay a stipulated amount as rent, 
the contract alone does not create the 
relation of landlord and tenant prior 
to default in payment of the install- 


ment. Oxford v. Ford, 67 Ga. 362. 

65. Ala.—Wilkinson y. Roper, 74 
Ala. 140. 

Ga.—S. P. Smith, Son & Bro. v. 
Fouche, 55 Ga. 120. 

Iowa.—Barton v. Smith, 23 N.W. 
271, 66 Iowa 75. 

Miss.—Spears v. Robinson, 15 So. 


111, 71 Miss. 774; Abernethy vy. Green, 
11 So. 186. 

N.J.—Moore v. Smith, 29 A. 159, 56 
N.J.Law 446; King v. Morford, 1 N.J. 
Kq. 2:74. 


N.C.—Jones v. Jones, 23 S.E. 214, 


117 N.C. 254; Riley v. Jordan, 75 N.C. 
180. 
{a] Indorsement of bond.—Where 


a bond, which provided that in con- 
sideration of the payment of seventy- 
five dollars cash and the _ balance 
twelve months from date the obligor 
would convey by warranty deed a cer- 
tain lot, was indorsed that the obligor 
might refuse to give or the obligees to 
take a deed at the end of twelve 
months, and the seventy-five dollars 
should be applied as rent at six dol- 
jars per month, this indorsement con- 
verted the instrument into a lease. 
3arrett v. Johnson, 27 N.E. 983, 2 
Ind.App. 25. 

66. Collins v. Whigham, 58 Ala. 
438; Hartwell v. Black, 48 Ill. 301. 


[a] Payment as rent without no- 
tice of election.—Where a party en- 
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discloses.*® If it contains a promise to sell in con- 
sideration of some act done or liability assumed by 
the other party, it is a present contract for the sale 
of a future interest, and not a will.7° 


[§ 10] 5. Other 
transactions and relationships’ the relationship of 
vendor and purchaser arising from a transaction con- 
stituting a sale of lands has been distinguished from 
that arising from a license,*? a loan,”* a mortgage,** 
a redemption of land from a sale on foreclosure of 


Transactions. Among other 


a mortgage,’° an option,’® a donation or simulation,*7 


Whether an 


of sale.8° 


ters into possession of land under a 
proposition by which he may either 
lease or purchase on specified terms, 
and gives no notice to the owner that 
he has elected to purchase, and pays 
the sum specified as rent at the times 
proposed for a lease, requires the 
owner to make repairs, and otherwise 
acts as on a lease, there is a lease, and 
not a contract of sale. Hartwell v. 
Black, 48 Ill. 301. 


paxe Collins v. Whigham, 58 Ala. 


68. Collins v. Whigham, supra. 
69. Book v. Book, 104 Pa. 240. 


Deed distinguished from will see 
Deeds § 6, § 


Will distinguished from other in- 
struments see Wills [40 Cye 1084- 
1091]. 

70. Book v. Book, 104 Pa. 240. 


[a] Instruments held agreements 
of sale, and not testamentary disposi- 
tions.—Dreisbach v. Serfass, 17 A. 
513, 126 Pa. 32, 3 L.R.A. 836; Book v. 
Book, 104 Pa. 240. 


71. See supra §§ 6-9. 
72. See cases infra this note. 
[a] Contract of sale, and not li- 


cense.—Where the owner of land in 
answer to an inquiry offered to sell it 
for a certain sum and gave five years 
within which payment could be made, 
but stated that he could not give a 
contract until he came home, which 
would be in two years, and that the 
purchaser could go on the land and 
build, such correspondence constitut- 
ed a contract of sale, and not a mere 
license. Garvey v. Parkhurst, 86 N. 
W. 802, 127 Mich. 368. 


[b] License, and not sale. — An 
agreement that, pending condemna- 
tion proceedings, plaintiff might enter 
on and remove gravel from two acres 
of defendant’s land, does not consti- 
tute a purchase and sale of the two 
acres of the land, nor of the entire 
tract, but amounts to a license to en- 
ter on and remove gravel from a tract 
of land not exceeding two acres in 
extent. Fairmount & V. Ry. Co. v. 
Bethke, 159 N.W. 56, 37 S.D. 446. 


“License” in respect of real prop- 
erty defined see Licenses § 173. 


73. Henne’s Hstate; 2 Woodw. 
(Pa.) 352: $ 

[a] Contract held one of loan, and 
not of sale. Henne’s Estate, 2 Woodw. 
CPA coe. 

[b] Contract held to constitute a 
sale with a right to repurchase and 
not a real loan. Lichauco v. Beren- 
guer, 20 Philippine 12. 

74. Mortgage distinguished from 
conditional sale see Mortgages §§ 18— 

75. Donason v. Barbero, 
620, 230 Ill. 138. 


82 N.E. 


a retrocession,’®’ and from a trust.79 
transactions have been construed by the courts to 
determine whether or not they constitute contracts 


ee t-Oa 


Divers other 


See infra § 13. 


77. Steen v. Louisiana Central 
Lumber Co., 2 La.App. 39. 

[a] Where vendee pays considera- 
tion and takes possession, it is a sale, 
and not a donation or simulation, al- 
though the act contains the word ‘be- 
queath” with the words of sale. 
Steen v. Louisiana Central Lumber 
Co., 2 La.App. 39. 


“Donation” see Gifts § 2 note 20 [a]. 
“Simulation” see 58 C.J. p 736. 


78. Chretien v. Richardson, 6 La. 
Ann. 2 

[a] Act held retrocession, al- 
though in the form of a- sale. 


Chretien v. Richardson, 6 La.Ann. 2. 
“Retrocession” see 54 C.J. p 740. 
79. See cases infra this note. 


[a] Transaction held express 
trust, and not agreement to sell.— 
Where defendant was:'a squatter on 
land purchased by his codefendants, 
and the latter, prior to the purchase, 
had agreed to rent him the land at 
a certain price and to sell it to him 
if he should be able to buy, and de- 
fendant remained in possession, this 
was held an express trust and not an 
agreement to sell. Andrews v. Con- 
cannon, 41 N.W. 8, 76 lowa 251. 


{b] Transaction held one of sale, 
and not trust.—Where complaint al- 
leges that plaintiff was indebted to 
defendant for four hundred thirty- 
eight dollars and thirteen’ cents 
for money received to make the first 
payment on a proposed purchase of 
land from a third person, which land 
plaintiff was about to purchase; that 
the third person, at plaintiff’s request, 
contracted to sell the land to defend- 
ant for one thousand, two hundred 
twenty dollars and eighty-five cents, 
payable in cash and in annual install- 
ments; that on the same day defend- 
ant contracted to sell the same to 
plaintiff for oné thousand, six hundred 
fifty-nine dollars and three cents, 
which was the aggregate of the sum 
to be paid by defendant to the third 
person and the sum which plaintiff 
owed to defendant; and it does not 
allege that the latter sum had been 
paid by defendant to the third person 
on account of the purchase of the land 
or that the full price, so far as the 
third person was concerned, was more 
than one thousand two hundred 
twenty dollars and eighty-five cents, 
defendant’s agreement with plaintiff 
was simply one for the sale by de- 
fendant to plaintiff of the land, and 
defendant did not hold the land in 
trust for plaintiff. Kellogg y. Mal- 
lory;; 119) PP. 93%, 161) Cakj626; 

80. See cases infra this note. 

[a] Transactions held not to con. 
stitute contracts of sale-—(1) A con- 
tract to pay one a sum of money in 
consideration of his going upon land 
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{§ 11] The general rule that the law of the sover- 
eignty wherein immoyables are situated controls as 
to their transfer‘! is applicable to contracts for the 
Thus the requisites and validity of 
a contract for the sale of land are governed by the 
law of the’place where the land is situated.** 
where there is a conflict between the laws of 
two or more jurisdictions, the law of the place where 
the land is situated will control the construction of 


sale of land.®? 


wise, 


and improving it and effecting sales 
is merely personal and transfers no 
interest in the land. Manning v. 
Ayers, 77 F. 690, 23 C.C.A. 405. (2) 
A. contract by which a person under” 
took to survey and plat land owned by 
another and sell the lots, the proceeds 
to be paid to the owner until he had 
received a certain sum per acre, when 
the remainder was to be conveyed to 
the other, is not a contract of pur- 
chase and sale in view of a provision 
exempting the other from liability for 
failure of performance. May sv. 

Brackett, 140 N.W. 209, 159 Iowa 101. 


(3) A written contract by which the 
owners “of the following tracts of 
land containing about five 


hundred (500) acres,” agreed to con- 
vey the same to a corporation to be 
formed, and the second party agreed 
to sell the stock of such corporation 
for a commission, was not one for the 
sale of the land. Arnold v. Scharbau- 
er, 116 F. 492. (4) If one man is the 
owner of a parcel of land, and another 
owns the buildings which stand upon 
it, and the owner of the land takes a 
mortgage from the owner of the 
buildings on both the buildings and 
the land on which they stand, this 
does not amount to an agreement to 
sell or convey the lands to the mort- 
gagor. Hendrickson v. Norcross, 19 
N.J.Eq. 417. (5) A release to a rail- 
road company by the owner of land of 
all damages from the construction of 
the road does not convey any title to 
the land, and land not actually occu- 
pied by the road is not subject to any 
claim of the company, even though it 
is wholly or in part specified in the 
release. Groh v. Eckert, 3 Brewst. 
(Pa.) 116. (6) Transaction was held 
not a sale but a contract for services 
to be rendered by attorneys, and con- 
tingent on the success of the litiga- 
tion. Territory v. Tuppela, 6 Alaska 
578. (7) Writing was held to be an 
assignment of a contract to convey, 
and not an absolute assignment of the 
vendor’s title and interest in the land 
sufficient to pass title to the party 
designated by the purchaser. Turney 
v. Combination Brick Co., 151 N. W. 
590, 184 Mich. 439. (8) <A contract 
whereby one party agrees to advance 
to the other party who is the owner 
of an interest in land a certain sum 
of money wherewith to buy other in- 
terests and discharge encumbrances, 
and the second party agrees to repay 
advancement after selling the prop- 
erty and divide the remainder with 
the first party, is not one for the con- 
veyance of an estate in real property. 
House v. Piercy, 188 P. 807, 181 Cal. 
2470 (9). = Undervan agreement be- 
tween plaintiff and a firm of attor- 
neys, whereby plaintiff agreed to buy 
property standing in the name of cer- 
tain heirs at fifteen dollars per acre, 
and the firm agreed to perfect title to 
the property, and to make necessary 
survey and furnish abstract of title 
without charge to plaintiff, the agree- 
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II. WHAT LAW GOVERNS 
[By Carouan J. WALSH] 


Like- | the lex rei site 


ment then reciting the terms, the 
amount of cash to be paid when the 
deed was executed to purchaser con- 
veying him a good title, and that “it 
is understood that, unless the said 
purchaser shall be able to obtain a 
good and clear title to the property, 
this agreement is to be void,” it was 
held that the firm was not person- 
ally liable to plaintiff for their failure 
to secure the land for him at fifteen 
dollars per acre, for the agreement 
as construed in the light of sur- 
rounding circumstances did not bind 
the firm to convey. Utz v. Shackel- 
ford, 121 S.E. 880, %i38 Va. 590. 


81. See Conflict of Laws § 79; Con- 
tracts § 28. 


82. See cases infra this section. 


83. U.S.—Caldwell v. Carrington, 9 
Pet. 86, 9 L.Ed. 60; Keeler v. Fred T. 
Ley & ‘Co., 49 FB, (2a) 872; Thomas J. 
Baird Inv. Co. vy. Harris, 209 F. 291, 
£26) CLOLAL W207. 


Ala.—Swink v. Dechard, 41 Ala. 258. 


Colo.—Wolf v. Baas Lun Sates LS 
Colo. 264, 19 L.R.A. 792 


Ill.—Miller v. Wilson, 34 N.B. 1111, 
146 Ill. 523, 37 Am.S.R. 186; Bissell 
v. Terry, 69 Dll. 184; Dalton? v. Talia- 
ferro, 101 Ill.App. 592. 

Iowa.—Meylink v. Rhea, 
779, 123 Iowa 310. 


Ky.—Commonwealth v. Mirandi, 
S.W.(2d) 138, 243 Ky. 823; 
ridge v. Moore, 3 B.Mon. 629. 


La.—Cassidy’s Succession, 5 So. 
292, 40 La.Ann. 827; Larendon’s Suc- 
Cessione 3 (Son 209) 339 swa~Ann. | 9527 
Bonneau v. Poydras, 2 Rob. 1. 


Md.—Harper v. Hampton, 1 Harr. 
& J. 622. 
Miss.—Glenn y. Thistle, 23 Miss. 42. 


Neb.—Morris vy. Linton, 85 N.W. 
565, 61 Neb. 587. 


N.Y.—Reilly v. Steinhart, 112 N.B. 
468, 217 N.Y. 549; Burrell v. Root, 40 
N.Y. 496; Vander Horst v. Kittredge, 
241 N.Y.S. 302, 229 “App.Div. 126; 
Thompson v. Lakewood City Develop- 
ment Co., 174 N.Y.S. 825, 105 Misc. 680 
[aff 177 N.Y.S. 926, 188 App.Div. 996]; 
Marie v. Garrison, 13 Abb.N.Cas. 210; 
Abell v. Douglass, 4 Den. 305. 

Pa.—Siegel v. Robinson, 56 Pa. 19, 
93 Am.D. 775; Kidd v. Arnold, 35 Pa. 
Co. 667. 


98 N.W. 


50 
Breckin- 


S.D.—Dal v. Fischer, 107 N.W. 534, 
20 S.D. 426. 
Tenn.—Topp v. White, 12 Heisk. 


165. 
Man.—Stanley v. Struthers, 22 Dom. 
L.R. 60, 7 West.Wkly. 1060. 


[a] Existence of foreign contract. 
—Where plaintiff, by an agreement in 
writing made in Cuba, gave defend- 
ant an option to buy a concession for 
the construction of a railroad in Cuba, 
the existence of the contract must 
be determined by the Cuban law. 


the contract,** and its operation and effect.8° How- 
ever it is the rule in some jurisdictions that, where 
a,contract is made in one state for the purchase of 
land situated in another and the purchase price is 
to be paid in the state in which the contract is made, 


will govern as to the title to the 


land, but the lex loci contractus controls the rights 
of the parties under the contract.*° 
rule, a statute of the state wherein the contract is 


Under this 


Reilly v. Steinhart, 112 N.E. 468, 217 
N.Y. 549. 

[b] Note given in payment for 
land being a part of the contract, is 
governed by the lex rei site although 
the contract is made in another state, 
particularly where the holder seeks 
the aid of the courts of the situs of 
the property for its collection. Breck- 
inridge v. Moore, 3 B.Mon. (Ky.) 629. 
See also Glenn v. Thistle, 23 Miss. 42 
(where a note is given for land sit- 
uated in a state other than the one of 
the forum, the law of that state will 
control the contract and will decide 
whether or not title has failed, but, 
if the contract is made in the state 
of the trial and is to be performed 
there, the law of such state will de- 
cide on the effect of a failure of con- 
sideration; in this case the law in 
both states was the same). 


Cross references: 


Capacity of parties to make contract 
relating to realty as governed by 
lex rei “sitee see Contracts § 21 text 
and note 46. 

Lex loci rei sitze generally see Con- 
flict of Laws § 40. 

What law governs requisites and va- 
lidity of deed see Deeds § 35. 


84 U.S.—Freeman v. Falconer, 
Eee Toon) CcCoAMEore 


ates tase v. Harmer, 9 


201 
App.D. 


Ill.—Garden City Sand Co. v. 
ler, 41 N.E. 758, 157 Ill. 225; 
v. Taliaferro, 101 Ill.App. 592. 


Md.—Latrobe vy. Winans, 43 A. 829, 
89 Md. 636. 


N.Y.—Vander Horst v. Kittredge, 
241 N.Y.S. 302, 229 App.Div. 126. 


Pa.——Kidd vy. Executors of Arnold, 
3b9 Par:Cosn 667. 


Vt.—Tillotson vy. Prichard, 
302, 60 Vt. 94, 6 Am.S.R. .95. 


[a] Formation of new state.—A 
contract respecting lands in Kentuc- 
ky, made while that state was a part 
of Virginia, is to be construed ac- 
cording to the laws of the latter state. 
Caldwell v. Carrington, 9 Pet. (U.S.) 
86, 9 L.Ed: 60. 


ex rei site governing construc- 
tion of agreements for conveyance or 
encumbrance of land generally see 
Contracts § 28. 


85. Freeman v. Falconer, 201 F. 
785, 120) -€.CiA. 32) Dalton, v., Daliag 
ferro, 101 Ill.App. 592; Acker v. Priest, 
61 N.W. 235, 92 Iowa 610; Cassidy’s 
Succession, 5 So. 292, 40 La.Ann, 827; 
Kling v. Sejour, 4 La.Ann. 128. 

What law governs construction and 
operation of deed see Deeds § 195. 

6. Finnes vy. Selover, Bates & Co., 
113 N.W. 8838, 102 Minn. 334 [foll 
Walsh v. Selover, Bates & Co., 123 N. 
W. 291, 109 Minn. 136]. 

fa] Purely personal rights.—W hile 


Mil- 
Dalton 


14 A. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 11-12] 


made and wherein the purchase money is to be paid 
providing that a vendor shall have no right to can- 
cel or terminate a contract except on written notice 
to the vendee, will be applicable to the contract for 


the sale of land in another state ;8* 


all of the negotiations for the sale are conducted in 
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the state wherein the land is situated, and the con- 
tract is made and delivered there, the contract will 
be governed by its laws.*§ 
remedy to which the injured party, -on the breach 
of a contract for the sale of land, may be entitled 
is determined by the law of the forum.’® 


It is well settled that the 


[§ 12] A. Definition and Nature.*°® An “option” | the latter shall have the right to buy the former’s 


or “option to purchase” is a contract by which the 
owner of property agrees with another person that 


the law of the situs governs the land, 
yet the law of the contract—the law 
of the state wherein the contract is 
made and the purchase money is to 
be paid—governs the rights of the 
parties to the contract, which are 
purely personal. Finnes vy. Selover, 
Bates & Co., 113 N.W. 883, 102 Minn. 
334. 

Minority rule as to law governing 
personal covenants generally see Con- 
flict of Laws § 78. 

87. True v. Northern Pac. Ry. Co., 
147 N.W. 948, 126 Minn. 72; Finnes 
v. Selover, Bates & Co., 113 N.W. 883, 
102 Minn. 334 [foll Walsh v. Selover, 
Bates & Co., 123 N.W. 291, 109 Minn. 
23161]. 

{a] Extraterritorial effect is not 
given the provisions of a statute, pro- 
viding that a vendor shall have no 
right to cancel a contract for sale of 
land except on thirty days’ notice, by 
applying it to an action on an execu- 
tory contract to be performed in the 
state for the sale of land in another 
state, to recover damages for refusal 
to perform. Selover, Bates & Co. v. 
Walsh, 33 S.Ct. 69,-226 U:S. 112, 57 L. 
oer {aff 123 N.W. 291, 109 Minn. 
P36]. 

88. True v. Northern Pac. Ry. Co., 
147 N.W. 948, 126 Minn. 72. 


fa] Approval in another state.— 
That an application made in Wash- 
ington to purchase land in that state 
provided that it was subject to ap- 
proval in Minnesota did not make the 
contract a Minnesota contract, where 
the application further provided for a 
formal written contract to be exclud- 
ed in duplicate and mutually deliv- 
ered, the contract not becoming ef- 
fective until delivery. True vy. North- 
enn bac. Ry. Con l47-_N. WW... 948, 126 
Minn. 72. ; 

89. U.S.—Brown v. Gilman, 4 
Wheat. (U.S.) 255, 4 L.Ed. 564 [aff 10 
F.Cas.No. 5,441, 1 Mason 191]. 

Ala.—Swink vy. Dechard, 41 Ala. 258. 


Ark.—Chisholm vy. Crye, 104 S.W. 
167, 83 Ark. 495. 


N.Y.—Reilly v. Steinhart, 112 N.E. 
468, 217 N.Y. 459. But see Pancoast 
v. Elting, 263 N.Y.S. 493, 147 Misc. 


151 (holding that, where a contract 
made in Florida for the sale of real 
estate in that state is sought to be 
specifically enforced in a New York 
court, the law of the place of making 
must govern). 

Pa.—Kidd v. Executors of Arnold, 
oor asco: 166.1, LCltnCy cl. 

Tenn.—Topp v. White, 
165. 

[a] Rule of evidence.—The provi- 
Sion of the Cuban code, providing that 
contracts affecting real property must 
be expressed in a public document, in 
view of another provision that the 
contracting parties may compel com- 
pliance with special, formalities, pro- 
vides a rule of evidence, and as such 
does not bind a New York court try- 


12 Heisk. 


ing a case involving a contract of 
sale valid in Cuba but unenforceable 
there until protocolized. Reilly v. 
Steinhart, 112 N.E. 468, 217 N.Y. 549. 

Law governing remedies generally 
see Conflict of Laws § 92. 

90. Lease with option to purchase 
see Landlord and Tenant §§ 181-197. 

91. Ala.—Lauderdale Power Co. v. 
Perry, 80 So. 476, 202 Ala. 394; Bethea 
v. McCullough, 70 So. 680, 195 Ala. 
480; Fullenwider v. Rowan, 34 So. 
975, 136 Ala. 287. 

Ill.— Mitzlaff v. Midland Lumber 
Co:, 170 N.E. 695, 338 Ill. 575; Barnett 
v. Meisterling, 158 N.E. 806, 327 Ill. 


564; Keogh v. Peck, 147 N.E. 266, 316 
Ill. 318; Huffer v. Crago, 216 I1l.App. 
596; Raddle v. Lindemann, 151 Ill. 
App. 441. 


Iowa.—Myers y. Stone, 102 N.W. 
507, 128 Iowa 10, 111 Am.S.R. 180, 5 
Ann.Cas. 912. 

Mich.—Bailey v. Grover, 213 N.W. 
137, 237 Mich. 548; Cameron v. Shum- 
way, 113 N.W. 287, 149 Mich. 634. 


Mont.—Ide v. Leiser, 24 P. 695, 10 
Mont. 5, 24 Am.S.R. 17. 


Okl.—Anthis v. Sandlin, 299 P. 458, 
149 Okl. 126. 


Pa.—Barnes v. Rea, 68 A. 839, 219 
Pa. 287. 

[a] Similar definitions.—Suburban 
Imp. Co. v. Scott Lumber Co., 59 F. 
(2d) 711, 715; Watts v. England, 269 
S.W. 585, 168 Ark. 213; Howard v. 
DPD Wudtobson!, Co. 16 P7115, 38 Cal. 
App. 445; Menzel v. Primm, 91 P. 754, 
6 Cal.App. 204; Gard y. Thompson, 
123 P. 497, 21 Idaho 485; McGregor v. 
ireland, SLZigwe) hsb So. 8 ore Kam. 0642 Gis 
Landrum v. Jordan, 229 P. 182, 100 
Okl. 272; Strong v. Moore, 207 P. 179, 
105 Or. 12, 23 A.L.R. 1217; Beaumont 
v. Prieto, 41 Philippine 670, 687; Knox 
v. Brown, (Tex.Commn.App.) 277 S. 
W. 91, 94 [aff (Civ.App.) 261 S.W. 791 
(reh den (Commn.App.) 277 S.W. 
619)]; Hamburger & Dreyling v. 
Thomas, (Civ.App.) 118 S.W. 770 [aff 
126 S.W. 561, 103 Tex. 280]; Hanley 
v. Watterson, 19 S.E. 536, 538, 39 W. 
Va. 214. 

{b] Other definitions.—(1) ‘A con- 
tract, supported by a consideration, 
by which one party (the optioner) 
sells to another (the optionee) the 
right, at the election of the latter, to 
purchase certain described property 
for the price and upon the terms and 
conditions of the option contract.” 
Hunter v. Sutton, 205 P. 785, 788, 45 
Nev. 430 (per Sanders, C. J.). (2) 
“A continuing offer to sell for 
period named.” Samonds v. Clon- 
inger, 127 S.E. 706, 707, 189 N.C. 610. 
(3) “An agreement by which one 
binds himself to sell and convey to 
another party certain property at a 
stipulated price within a designated 
time, leaving it to the discretion of 
the other party to take and pay for 
the property.” Durfee House Fur- 
nishing Co. v. Great Atlantic & Pacific 
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property at a fixed price within a certain time.®! 
In such contract 


two elements exist: (1) The offer 


Rea ('Cost136 VALASTOe So Sih ak OOMWite 04, 
50 A.L.R. 1309. (4) “A contract by 
Which one binds himself to sell and 
convey to another certain property at 
a stipulated price within a specified 
or reasonable time, leaving it in the 
discretion of the other party to take 
and pay for the property.” West 
Virginia Pulp & Paper Co. v. Cooper, 
VOGY Ss. 55; iO OU. 87 WEN Gomis Lane eGo) 
“An obligation by which one binds 
himself to sell or buy, and leaves it 
discretionary with the other party to 
buy or sell, which is simply a contract 
by which the owner of the property 
agrees with another person that he 
shall have the right to buy the prop- 
erty at a fixed price within a certain 
time.” Spitzli v. Guth, 183 N.Y.S. 743, 
746, 112 Misc. 630. (6) “An unaccept- 
ed offer to sell and convey within the 
time fixed, and upon the conditions 
set forth in the written agreement.” 
Barnes v. Rea, 68 A. 836, 838, 219 Pa. 
279 [quot In re Cardon’s Estate, 122 
A. 234, 236,278 Pa. 153]. (7) “A uni- 
lateral contract by which the owner 
of the property agrees with the hold- 
er of the option that he has the right 
to buy the property according to the 
terms and conditions of the contract.” 
Morgan v. Forbes, 128 N.E. 792, 236 
Mass. 480, 483. (8) “A-binding con- 
tract that, if the party having it elects 
to take the property within the speci- 
fied time, the owner will convey it 
and the purchaser will then pay the 
price agreed upon.” McHale v. Reil- 
ly, 117 “A. 912,913, 274 Pay 175. ©) 
“A right required by contract to ac- 
cept or reject a present offer within 
a limited or reasonable time in the 
future.” Snyder v. Yarbrough, 115 
P. 411, 412, 43 Mont. 203 [quot Wins- 
low v. Dundom, 125 P. 136, 138, 46 
Mont. 71]. See to same effect Brickell 
v. Atlas Assur. Co., 101 P. 16, LES 
Cal.App. 17; Menzel v. Primm, 91 P. 
754, 756, 6 Cal.App. 204: Huffer v. 
Crago, 216 Ill.App. 596; Libby Lum- 
ber Co. v. Pacific States Fire Ins. Co., 
255 P. 340, 345, 79 Mont. 166, 60 A.L. 
Rey Le 0) A Vpriviless existing in 
one person, for which he had paid a 
consideration, which gives him the 
right to buy, for example, certain 
merchandise of certain specified prop- 
erty, from another person, if he choos- 
es, at any time within the agreed 
period, at a fixed price.” Enriquez de 
la Cavada v. Diaz, 37 Philippine 982, 
SOO 9 (Glial) “A contract which gives 
the party a right to purchase the 
thing to which the contract pertains. 
Usually, when applied to real estate, 
the party securing the option forfeits 
whatever he pays for the option in 
case he elects not to purchase the 
property, but he does not incur any 
liability for breach of contract, for 
he has merely secured an option to 
purchase.”’ Williams vy. Renza, 4 
Alaska 154, 169. (12) ‘The obligation 
by which one binds himself to sell, 
and leaves it discretionary with the 
other party to buy, . - which is 
simply a contract by which the own- 
er of property agrees with another 
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to sell, which does not become a contract until ac- 
(2) The completed contract to leave the 


cepted. 
offer open for the specified time.*? 


ized as a unilateral,®* executed contract,®* binding 
only upon the optioner,®® and not on the optionee,’® 


and becomes a contract inter partes 


person that he Shall have the right to 
buy the property at a fixed price with- 
in a certain time.’ Black v. Maddox, 
30 S.E. 723, 104 Ga. 157, 162 [quot in 
Swift v. Erwin, 148 S.W. 267, 104 Ark. 
459, 465, Ann.Cas.1914C 363; Mont- 
gomery v. Waldeck, 2 Alaska 581,585; 
Womack v. Coleman, 100 N.W. 9,'11, 
92 Minn. 328; Winders v. Kenan, 77 
S.B. 687, 161 N.C. 628, 632]. (13) 
“Not an actual or existing contract, 
but merely a right reserved in a sub- 
sisting agreement. » At best it 
is but a right to exercise a privilege, 
and only when that privilege has been 
exercised by acceptance does it be- 
come a contract to sell.” Rampton 
v. Dobson, 136 N.W. 682, 684, 150 Iowa 
SDs (14) “A mere offer to sell.” 
Northside Lumber & Building Co. v. 
Neal, (Tex.Civ.App.) 23 S.W.(2d) 858, 
859. (15) “An unaccepted offer.” 
Price v. Town of Ruston, 139 So. 55, 


58, 19 La.App. 356. (16) “A mere 
right to purchase.’ Stearns v. Good, 
CIS td O12 dle View 88ar eae i Am 
exclusive privilege to buy.” Farone 


v. Hall, 220 N.Y.S. 1, 4, 128 Misc. 794 
(option to purchase realty on same 
consideration and terms that owner 
might offer to any other person found- 
ed on good consideration, is valid). 
(18) “An agreement to hold an offer 
to sell property open for a specified 
time.” Morrison v. Johnson, 181 N. 
W. 945, 946, 148 Minn. 343. (19) “A 
contract to give another the right to 
buy, and not a contract to_ sell.” 
Winders v. Kenan, 77 S.E. 687, 161 
NG.) 628; 632.) (20). “A contract; en- 
abling the one to whom it is given to 
exercise a right of purchase at the 
time and the price therein mention- 
ed.’ Nagel v. Hager, 8 Pa.Dist.&Co. 
67, 68. (21) “Nothing more than a 
continuing offer to sell.” Milwaukee 
Mechanics’ Ins. Co. v. Rhea, 123 F. 
9,11, 60 C.C.A. 103. (22) “A standing 
offer to- sell to a designated person 
within a prescribed time on designat- 
ed terms, including an agreement to 
keep the proposition open for accept- 
ance for the period stated.’ Frissell 
v. Nichols, 114 So. 431, 433, 94 Fla 
403 [quot Behrman v. Max, 137 So. 
120, 121, 102 Fla. 1094]. 


{c] Covenant to pay consideration 
as contract.—‘It little matters wheth- 
er we consider an option as a binding 
agreement to keep an offer open (Per- 
ry v. Paschal, 29 S.E. 703, 103 Ga. 134; 
Tuinn v. McLean, 80 Ala. 360; Maugh- 
lin v. Perry, 35 Md. 352), which, upon 
acceptance, ripens into a_ bilateral 
contract, or whether we regard it as 
a complete unilateral contract in 
which the obligation of the giver of 
the option is subject to the condition 
precedent of tender of payment by the 
holder, regarded in which latter light 
the holder does not himself become 
bound by mere notice of acceptance 
(per Prof. Langdell, 18 Harv. Law. 
Rev. 11, 12), for, on either theory, a 
covenant to pay money as considera- 
tion for an option is a contract, and 
as such is subject to the general rules 
pertaining to such engagements.” 
Reilly v. Steinhart, 146 N.Y.S. 534, 
536, 161 App.Div. 242 [rev on other 
grounds 112 N.E. 458, 217 N.Y. 549]. 


{d] “Deposit” is not synonymous 


with “option,” but denotes that a pre- 
payment is made by way of pledge or 
security. Barnett v. Meisterling, 158 


For later cases, developments and changes in the law see Annotations, same title and section number 


VENDOR AND PURCHASER 


It is character- 


only when exer- 


N.E. 806, 327 Ill. 564. 

[e] Pollicitation.—An option is 
not an actual or existing contract but 
merely a right reserved in a subsist- 
ing agreement. In a certain sense an 
option is a mere pollicitation, a prom- 
ise without mutuality, not yet ripened 
into a perfect agreement. Rivers v. 
Oak Lawn Sugar Co., 27 So. 118, 52 
La.Ann. 762; Schlieder v. Dielman, 10 
So. 934, 44 La.Ann. 462; Price v. Town 
of Ruston, 139 So. 55, 19 La.App. 356. 

92. EFla.—Behrman y. Max, 137 So. 
120, 102 Fla. 1094; Frissell v. Nichols, 
114 So. 431, 94 Fla. 403. 


Ga.—Black v. Maddox, 30 S.E. 723, 
104 Ga. 157, 162. 

Mont.—Ide v. Leiser, 24 P. 695, 10 
Mont. 5, 24 Am.S.R. 17. 

N.Y.—Spitzli v. Guth, 
743, 112 Misc. 630. 

W.Va.—Hanly v. Watterson, 19 S.E. 
536, 39 W.Va. 214. 

[a] Blements of enforceable con- 
tract are essential, or the option con- 
fers no rights. Behrman v. Max, 137 
So. 120, 102 Fla. 1094; Frissell~v. 
Nichols, 114 So. 4381, 94 Fla. 408. 

[b] Mere suggestions for negotia- 
tions do not create option.—A cabled 
suggestion by defendant French cor- 
poration that plaintiff, who desired 
to purchase its sugar plantation in 
Porto Rico, should come to Paris, does 
not create any option giving rise to 
action for damages on account of de- 
fendant’s sale of premises’ before 
plaintiff's arrival. Sucrerie Central 
Coloso de Porto Rico v. Fajardo, 248 
F. 432, 160 C.C.A. 442. 

Necessity for acceptance see infra 

21) 


183 N.Y.S. 


93. Ala.—Wilkins v. Hardaway, 55 
So. 827,173 Adal’ 57. 

Cal.—Smith v. Bangham, 104 P. 689, 
156 Cal. 359, 28 L.R.A.N.S. 522. 


Il]l.—Anderson y. Bills, 167 N.E. 864, 
335 Ils, 524. 

Mass.—Morgan v. Forbes, 128 N.E. 
792, 236 Mass. 480. 


N.Y.—Farone v. Hall, 220 N.Y.S. 1, 
128 Misc. 794. 

N.C.—Edwards Lumber & Land Co. 
V.. Smithjv132' S.H.. 593, 1191 N.C.) 619; 
Winders v. Kenan, 77 S.E. 687, 161 N. 
C. 628; Hardy v. Ward, 64 S.E. 171, 
150 'N-C. ' 3/85. 

Pa.—In re Cardon’s Estate, 122 A. 
234, 278 Pa. 153; Barton v. Thaw, 92 
A. 312, 246 Pa. 348, Ann.Cas.1916D 570. 


[a] While there are two parties, 
an option is a unilateral contract, 
signed by one party, the other becom- 
ing a party by paying a consideration 
and accepting the instrument. Farone 
v. Hall, 220 N.Y.S. 1, 128 Mise. 794. 


[b] Acceptance of contract.—The 
parties to an option agreement for 
the sale and purchase of land, by 
signing and delivering the agreement, 
thereby accepted its provisions and 
conditions. Cummings v. Nielson, 129 
P. 619, 42 Utah 157. 


94. Marsh v. Lott, 97 P. 163, 8 Cal. 
App. 384; Barnett v. Meisterling, 158 
N:B. 806, 32% TI S645) Pollock y. 


Brookover, 53 S.E. 795, 60 W.Va. 75, 
6 L.R.A.N.S. 403. But see City of 
Andalusia v. Alabama Utilities Co., 
133 So. 899, 222,Ala. 689 (holding that 


cised or accepted according to its terms.®* 
ing on both parties it cannot be an option.°* 
owner of the land does not sell his land or any in- 
terest in it, or agree to sell, but he does sell the right 
or privilege to buy at the option of the other party.®® 


Right or interest of optionee. 


[§ 12 


If bind- 
The 


The optionee gets 


a mere option to purchase is execu- 
tory per se). 

95. Varn Turpentine & Cattle Co. 
v. Allen & Newton, 144 S.E. 47, 38 Ga. 
App. 408; Anderson v. Bills, 167 N.E. 
864, 335 Ill. 524; Karone v. Hall, 220 
N.Y.S. 1, 128 Mise. 794; In re Cardon’s 
Estate, 122 A. 234, 278 Pa. 153; Barton 
Vv... Dhaw, .92_A., 312,246 Pa. 343, Ann: 
Cas.1916D 570. 


[a] Rule applied.—Where an own- 
er of land executed a written contract, 
whereby hé agreed, for a considera- 
tion, that if he should decide to sell 
his half interest the other party to 
the contract should have the option 
to purchase at any price that may be 
offered by other parties, on a sale of 
the property to another without giv- 
ing such person an opportunity to. 
purchase, a right of action arose. 
So SEOD v. Horne, 77 S.E. 387, 139 Ga. 


96. Cal.—Smith v. Bangham, 104 
P. 689,156 Cal. 359, 28. L.R.A.N.S. 522° 
Howard v. D. W. Hobson Co., 176 P. 
715, 38 Cal.App. 445. 

Mass.—Kenyon vy. Suburban Realty 
Corporation, 139 N.E. 172, 244 Mass. 
571; Morgan y. Forbes, 128 N.E. 792, 
236 Mass. 480. 

N.Y.—Raplee v. Arnot, 69 N.Y. 616 
mem [aff 4 Hun 423]. 


Or.—Strong v. Moore, 207 P. 179, 
LOSRO rE, 28S AL lobe oat 


_ Tex.—Northside Lumber & Build- 
ing Co. v. Neal, (Civ.App.) 23 S.W. 


(2d) 858. 
: oe Effect of acceptance see infra 
98. Martin v. Toll, 192 N.W. 806, 


196 Iowa 388; Marsh v. Lorimer, 113 
So. 808, 164 La. 175 [foll McMillan y. 
Lorimer, 113 So. 812, 164 La. 185]; 
Collier vy. Robinson, 129 S.W. 389, 61 
Tex.Civ.App. 164. 


99. Ala.—Lauderdale Power Co. y. 
Perry, 80 So. 476, 202 Ala. 394; Bethea 
v. McCullough, 70 So. 680, 195 Ala. 
480; Fullenwider vy. Rowan, 34 So. 
975, 1386 Ala. 287. 


Cal.—Hicks v. Christeson, 
Wi, abi Orn Ee tle 


Ill.—Mitzlaff v. Midland Lumber 
Co., 170 N.E. 695, 338 Ill. 575; Barnett 
v. Meisterling, 158 N.E. 806, 327 Til. 
564; Keogh v. Peck, 147 N.E. 266, 316 
Ill. 318; Huffer v. Crago, 216 Ill.App. 
596; Raddle v. Lindemann, 151 Til. 
App. 441. 


Iowa.—Myers v. Stone, 102 N.W. 
507, 128 Iowa 10, 111 Am.S.R. 180, 5 
Ann.Cas. 912. : 


Mass.—-Morgan y. Forbes, 128 N.E. 
792, 236 Mass. 480. = 


Mich.—Cameron vy. Shumwa 1 
N.W. 287, 149 Mich. 634. "peat 


Mont.—Ide vy. Leiser, 24 P. 695, 10 
Mont 557 24 Amish Ieee 


Pte she tes v. Sandlin, 299 P. 458, 
Ber aoe Bathes v. Rea, 68 A. 839, 219 
S.W. 619)]. : 

iG ey nee v. Bruen, 85 S.E. 


L64aae 


— 


§ 12] 


the right to call for and receive the lands if he so 
decides,’ but the option to purchase land does not 
vest in the holder of the option any interest, legal 
or equitable, in the land,? although in some eases it 
has been said that the optionee’s right or privilege 
to buy is an interest in the land which he may sell 
or assign,® and it has been considered an interest in 
land within the meaning of a statute requiring trans- 
fers of interest in land to be in writing,* and of a 
statute providing the manner in which an estate or 
interest in land may be surrendered.°® 
may, by the terms of the option, be permitted to en- 
ter upon and take possession of the property so long 
as he complies with the conditions of the option, in 


1. Ala.—Lauderdale Power Co. v. 
Perry, 80 So. 476, 202 Ala. 394; Bethea 
v. McCullough, 70 So.: 680, 195 Ala. 
480; Fullenwider v. Rowan, 34 So. 
975, 186 Ala. 287. 

Tll.—Mitzlaff v. Midland Lumber 
Co., 170 N.E. 695, 338 Ill. 575; Foley 
v. Hedenberg, 208 Ill.App. 168 [aff 120 
N.H. 625, '285 Ill. 210]. 

Iowa.—Gompert v. Frost, 177 N.W. 
71, 188 Iowa 1039. 

Mass.—Morgan v. Forbes, 128 N.E. 
792, 236 Mass. 480. 

Mich.—Cameron v. Shumway, 
N.W. 287, 149 Mich. 634. 

Mont.—Ide v. Leiser, 24 P. 695, 10 
Mont. 5, 24 Am.S.R. 17. 

N.Y.—Farone v. Hall, 220 N.Y.S. 1, 
128 Mise. 794. 

Ohio.—Sause v. Ward, 28 Ohio C. 
Ayes. 

Pa.—Barnes v. Rea, 68 A. 839, 219 
Pa. 287. 

Tex. — Roberts v. Armstrong, 
(Commn.App.) 231 S.W. 371. 

[a] Right to repurchase.—The 
vendor’s right to repurchase under 
option became vested on the purchas- 
er’s determination to sell, and could 
not be defeated by the purchaser de- 
ferring application to court for sale 
to another. School Board of City of 
Roanoke v. Payne, 144 S.E. 444, 151 
Va. 240. , 

[b] Impairment of right by ven- 
dor.— No acts of the vendor could af- 
fect the optionee’s rights under the 
option agreement. Kaufman v. All 
Persons, Etc., 117 P. 586, 16 Cal.App. 
388. 

{c] Value of option.—Since an op- 
tion is a mere right to purchase upon 
certain terms and its value depends 
upon desirability, the time it has to 
run, the terms of payment, and the 
existence of a market, the value in all 
eases is not necessarily the differ- 
ence between the value of the land 
and the face of the option. Teagar- 
den vy. Calkins, 173 P. 549, 55 Mont. 
35. 

2. U.S.—Waterman v. Banks, 12 S. 
Ct 646, 144 Wis: 3945 36) LAmda479e 
Richardson v. Hardwick, 1 S.Ct. 213, 
LOGS A eh2) ake nina be5: &Nodditv. 
Citizens’ Gas Co. of Indianapolis, 46 
F.(2d) 855 [cert den 51 S.Ct. 561, 283 
U.S) 852; 75 L.Ed. 14597; : Phenix Ins: 
Go. vi Kerr, 129 F.°723,-64 C.C.A.| 251, 
66 L.R.A. 569; Milwaukee Mechanics’ 
Ins. Co. v. B. S. Rhea & Son, 123 F. 9, 
60 C.C.A. 103; Provident Life, etce., 
Co. v. Mills, 91 F. 435. 

Cal.—Ludy v. Zumwalt, 259 P. 52, 
85 Cal.App. 119. 

Fla.—Wolfle v. Daugherty, 137 So. 
717, 103 Fla. 432. 

Ga.—Varn Turpentine & Cattle Co. 
vy. Allen & Newton, 144 S.E. 47, 38 Ga. 
App. 408. 

Ill. Kadish v. Lyon, 82 N.E. 194, 
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229 Ill. 35; Bostwick v. Hess, 80 III. 
138. 

Ind.—Butch v. Swallow, 134 N.E. 
877, 78 Ind.App. 101. 

Iowa.—Myers vy. J. J. Stone & Son, 
102 N.W. 507, 128 Iowa 10, 111 Am. 
S:R. 180, 5 Ann.Cas. 912; Sweezy v. 
Jones, 21 N.W. 608, 65 Iowa 272. 

Kan.—Krhut v. Phares, 103 P. 117, 
80 Kan. 515; Caldwell v. Frazier, 68 
P. 1076, 65 Kan. 24; Bras v. Sheffield, 
31 P. 306, 49 Kan. 702, 33 Am.S.R. 386. 


Ky.—Luigart v. Lexington Turf 
Club, 113 S.W. 814, 130 Ky. 473; Stem- 
bridge v. Stembridge’s Adm’r, 7 S.W. 
611, 87 Ky. 91, 9 Ky.L. 948. 

Mass.—Thacher v. Weston, 83 N. 
HE. 360, 197 Mass. 143. 

Mich.—Windiate v. Leland, 225 N. 
W. 620, 246 Mich. 659; Cameron vy. 
Shumway, 113 N.W. 287, 149 Mich. 
634; Gustin v. Union School-Dist., 54 
N.W. 156, 94 Mich. 502, 34 Am.S.R. 
361. ‘ 

Minn.—Womack vy. Coleman, 100 N. 
W. 9, 92 Minn. 328. 


Ohio.—Sause v. Ward, 7 Ohio App. 
446. 

Okl.—Anthis y. Sandlin, 299 P. 458, 
149 Okl. 126. 


Or.—Strong v. Moore, 207 P. 179, 
105 Or. 12, 23 A.L.R. 1217. 


R.I.—Newton v. Newton, 
390, 23 Am.R. 476. 


Tenn.—Rice v. Crump, 5 Tenn.Civ. 
A. 146; 158) [eit Gye]. 


Tex.—Knox v. Brown, (Commn. 
App.) 277 S.W. 91 [aff (Civ.App.) 261 
S.W. 791, motion overr (Commn.App.) 
277 Sew. 6197. 


Vt.—Durfee House Furnishing Co. 
v. Great Atlantic & Pacific Tea Co., 
136 A.-379, 100 Vt. 204, 50 A.L.R. 1309. 


W.Va.—West Virginia Pulp & Pa- 
per Co. v. Cooper, 106 S.H. 55, 87 W. 
Va. 781; Woodall v. Bruen, 85 S.E. 
170, 76 W.Va. 193; Rease v. Kittle, 
49 S.E. 150, 56 W.Va. 269. 


[a] Only possible equity in the 
land an optionee has is the possible 
right to specific performance. Ludy 
v. Zumwalt, 259 P. 52, 85 Cal.App. 
119. 

{[b] Right to possession remains 
in the owner pending an option to pur- 
chase or an extension thereof, and 
such -option or extension has no 
tendency to establish a right to pos- 
session in the holder of the option. 
Kissack v. Bourke, 132 Ill.App. 360. 


[ec] Executions.—(1) A unilateral 
contract giving a person an option to 
purchase real estate within a speci- 
fied time does not convey to such per- 
son any interest in the property which 
can be levied on and sold on execu- 
tion against him. Provident Life, 
ete:, Co. v.. Mills, 91 F. 435. (2) A 
proposition or option in writing to 
sell and convey a specific tract of 
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which case he is a mere licensee until the option con- 
tract is performed.°® 


Change in conditions. 
and before acceptance thereof, the property is ma- 
terially changed by the optioner it is his duty to in- 
form the optionee.* 


Unauthorized option. 
authority, while not binding on those who did not 
authorize or ratify it, is binding on the party who 
gave the option whose land is ineluded therein.® 

Conveyance to third person. 


owner of land has given another a binding option to 
‘purchase the same does not deprive him of the right 


If, after giving the option 


An option given without 


The fact that the 


land, at a certain price per acre, and 
within the time stipulated therein, 
not signed by the optionee or his 
agent, nor binding on him, although 
recorded, leaves the title to the land 
in the optioner, subject to attachment 
at the suit of his creditor, but subject 
to whatever rights the optionee there- 
by acquired in the land. West Vir- 
ginia Pulp & Paper Co. v. Cooper, 106 
S.E. 55, 87 W.Va. 781. (3) Although 
an unaccepted option contract, when 
recorded pursuant to a statute pro- 
tects the optionee or his assignee in 
any rights acquired under the con- 
tract, they are not complete purchas- 
ers of land and the land remains sub- 
ject to attachment at the suit of a 
creditor of the optioner. West Vir- 
ginia Pulp & Paper Co. v. Cooper, su- 
pra. (4) Creditors of vendor in gen- 
eral see infra § 832. 


_[d] Rule applied (1) where plain- 

tiff, who had an option, induced de- 
fendant to purchase at a price in ex- 
cess of the option price, it being 
agreed that defendant should pay the 
amount demanded by the owner, and 
defendant paid the owner the option 
price, plaintiff could not recover the 
difference. McGough v. Hopkins, 138 
N.W. 210, 172 Mich. 580. (2) Where 
H, being the owner of certain land, 
gave an option thereon to G, and G 
assigned his interest in said option 
to Y, and _Y thereafter assigned the 
same to H, H was under no obliga- 
tion to convey the land to M, to whom 
G, after assigning the option to VE 
had attempted to convey it on M’s of- 
fering to perform the conditions of 
the option. Moyses v. Hewitt, 118 P. 
839, 20 Idaho 311. 


3. House y. Jackson, 32 P. 1027, 24 


Or 89; Strasser v. Steck, 66 A. 87, 216 
Pa. 577; Kerr v. Day, 14 Pa. 112 53 
Am.D. 526. , 


cipbep apenas of option see infra §§ 


4. Wall v. Minneapolis, ete, (Rs Cos 


56 N.W. 367, 86 Wis. 48. 
5. Telford yv. Frost, 44 .W. 835 
76 Wis. 172. poke tt 
6. Kingsley v. Kingsley, 118 P. 


678, 60 Or. 167, Ann.Cas.1913E 746. 


7. Kretzchmar v. Janss Inv. Co; 
(Cal.App.) 14 P.(2d) 1069. 


{a] Illustration.—Under an option 
contract whereby the vendor reserved 
rights of way for public utilities and 
an easement for drainage pipes or 
conduits, the vendor’s dedication of 
the drainage easement under which 
the county constructed a flood control 
ditch was unauthorized and he was 
bound to inform the optionee of the 
material change in the property by 
reason of the easement. Kretzchmar 
Lee ee Inv. Co., (Cal.App.) 14 P.(2d) 


8. Tibbs v. Zirkle, 46 S\E. 701, 55 


are 49, 104 AmS.R. 977, 2 Ann.Cas. 
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to convey subject to the option,® but the purchaser 
of the land takes subject to the option!® and the 
holder of the option has such an interest in the land 
as will protect him against subsequent purchasers 
from the vendor with notice thereof.1! 


Effect of statute as to forfeiture. 
viding that contracts for the sale of, or agreement 
to sell, any interest in real estate shall not be for- 
feited unless written notice of intention to forfeit 
is served on the purchaser, does not prevent the 
making and enforcement of options to purchase 


lands.!2 
Option to sell. 


9. Raymer v. Hobbs, 146 P. 906, 26 
Cal.App. 298; Elliott v. Delaney, 116 
S.W. 494, 217 Mo. 14. 

10. Horgan v. Russell, 140 N.W. 
99, 24 N.D: 490, 43. iR-A.N-S. 1190; 
Anthis v. Sandlin, 299 P. 458, 149 Ok1. 
126; Pardee v. C. Crane & Con, 82 S.H. 
340, 74 W.Va. 359. 

11. Crowley v. Byrne, 129 P. 113, 
71 Wash. 444. 

12. Hopwood v. McCausland, 94 N. 
W. 469, 120 Iowa 218. 

138. Watts-v. Kellar, 56 FE. 1,5 €.C. 
A. 394; Skeen v. Clinchfield Coal Cor- 
poration, 119 S.E. 89, 90, 1387 Va. 397 
{cit Cyc]. 

14. Ala.—Lauderdale Power Co. v. 
Perry, 80 So. 476, 202 Ala. 394. 

Ill. Barnett v. Meisterling, 158 N. 


BH. 806, 327 Ill. 564; Keogh v. Peck, 
147 N.E. 266, 316 Ill. 318, Gt mAL IDLE 
1151. 


Iowa.—Hopwood v. McCausland, 94 
N.W. 469, 120 Iowa 218. 

Kan.—McGregor y. Ireland, 121 P. 
358, 86 Kan. 426. 

N.C.—Graves v. O’Connor, 154 S.E. 
37, 199 N.C. 231; Davis v. Martin, 59 
S.E. 700, 146 N.C. 281. 


Or.—Scott v. Merrill’s Estate, 146 
Pwo 4s Ore 568: 
Philippine-—Cavada v. Diaz, 37 


Philippine 982 

Wash.—Jacobson v. Barnes, 291 P. 
1109, 158 Wash. 691 [cit Cye]. 

[a] Holder of option is in no sense 
a purchaser. Gompert v. Frost, 177 
N.W. 71, 188 Iowa 1039. 


{b] Notan executed contract.—An 
option to purchase on condition of 
making specified payments at speci- 
fied dates is not an actual purchase or 
an executed contract of purchase. 
Scott v. Merrill’s Hstate, 146 P. 99, 74 


Ore 568 [eit Cyc]. 
15. Keller v. Reed, 180 N.E. 459, 
347 Ill. 645; Howell v. Pate, 106 S.E. 


454,181 N.C. 117; C. C. Slaughter Cat- 
Glew Conve b OLter: County. Chex Civ, 
App.) 235 S.W. 295 [Laff (Commn.App.) 
254 S.W. 775]; Jacobson v. Barnes, 
291 P. 1109, 158 Wash. 691 [cit Cyc]. 


[a] Separate contracts.—An op- 
tion contract and a contract of sale 
of land are in fact two separate and 
distinct contracts, and the considera- 
tions for the two contracts are as sep- 
arate and distinct as the contracts 
themselves, and, even if the terms 
embodied in the option on election for 
the sale of the land are not changed 
and placed in a Separate instrument, 
the two contracts are nevertheless 
separate contracts. C. C. Slaughter 
Cattle’Co. v. Potter County, (Tex.Civ. 
App.) 235 S.W. 295 [aff (Commn. App.) 
254 S.W. 775]. 

16. Ala.—Lauderdale Power Co. v. 


There may also be an option to 
sell, which is as valid as an option to buy.'? 
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[§ 13] B. Option Distinguished from Other Trans- 
actions*—1. Sale or Contract of Sale. 
to be distinguished from a sale,* or a contract?® or 
agreement! or offert’ to sell. 
between a contract to sell and purchase real prop- 


An option is 


The chief difference 


erty and an option to purchase such property hes 


A statute pro- | in the faet that, 


SOME 


while the former creates a mutual 


obligation on the part of one party to sell and on 
the other to purchase,!® the option merely gives the 
right to purchase,!® at a fixed price,?° within a lim- 
ited time,?+ without imposing any obligation to. do 
There is a contract of sale and not a mere 


option where the vendor is bound to convey to the 


Perry, 80 So. 476, 202 Ala. 394. 

Colo.—Cullen v. Park Club Land 
Co., 184 P. 3038, 67 Colo. 210. 

Ill.— Barnett v. Meisterling, 158 N. 
E. 806, 327 Ill. 564; Keogh v. Peck, 
147 NB. 266; 316 Tll< 318) 38 A.L.R. 
ala aya 

Iowa.—Hopwood v. McCausland, 94 
N.W. 469, 120 Iowa 218. 

Wash.—Wright v. Suydam, 
239, 72 Wash. 587 [cit Cyc]. 

[a] Option is not actual or exist- 
ing contract for the sale of property. 
In re Assessment of Aurora Gaslight, 
Coke & Coal Co., 113 N.E. 1012, 64 Ind. 
App. 690. 

17. Adams v. Peabody Coal Co., 82 
N.E. 645, 230 Ill. 469. 

fa] “It is important to distinguish 
clearly between an offer to sell some- 
thing, which offer may or may not 
become a completed contract by ac- 
ceptance in the future, and a contract 
to leave that offer open for a time, 
which, if accepted, becomes at once 
an executed contract. Only the last 
is an option.” Adams v. Peabody 
Coal Co., 82 N.E. 645, 230 Ill. 469, 473. 

[b] Mere offer and not opticn see 
Couch v. McCoy, 138 F. 696; Com- 
stock Bros. v. North, 41 So. 374, 88 
Miss. 754: 

18. Ark.—Watts v. England, 269 S. 
W. 585, 168 Ark. 213. 

Cal.—Brickell v. Atlas Assur. Co., 
HOW Bees 0: CalvAppu tive 
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Colo.—Stelson v. Haigler, 165 P. 
265, 63 Colo. 200, 3 A.L.R. 550. 
Idaho.—Barney v. Curtis, 218 P. 


190, 87 Idaho 742. 
Mich.—Range y. Davidson, 218 N. 
W. 789, 242 Mich. 78. 


N.J.—Sooy v. Henkelman, 142 A. 
17, 104 N.J.Law 540; Becker v. Kel- 
SOyee Lot AT 7, 9 N.J.Misc. 1265. 


19. Ala.—Lauderdale Power Co. v. 
Perry, 80 So. 476, 202 Ala. 394. 
Ark.—Gilstrap v. Stahl, 227 S.W. 


598, 147 Ark. 415. 
Cal.—Brickell v. Atlas Assur. 
101°P. 6, 10 ‘Cal Appr L7. 
Colo.—Stelson v. Haigler, 
265, 638 Colo. 20093 FAA R550: 
Idaho.—Barney v. Curtis, 
190, 87 Idaho 742. 
. I1l.—Keller v. Reed, 180 N.E. 459, 
347 Ill. 645; Keogh v. Peck, 147 N.B. 
266, 316 Ill. 318, 38 A.U.R. 1151. 
Iowa.—Hopwood vy. McCausland, 94 
N.W. 469, 120 Iowa 218. 
Mont.—wNielson v. Hendrickson, 210 
P. 905, 68 Mont. 518. 


Co., 
LG Sime 
21S: 


104 NJ.Law 540; Becker v. Kelsey, 
LSA Tg IN. DS Misc.2 Gor 
Tex.—Hammons v. Clwer, 127 S. 


*By CAROLAN J. WALSH (§§ 13-14). 


purchaser on the terms of the contract agreed on 
and the latter is bound to purchase,?* but where the 


W. 889, 59 Tex.Civ.App. 610. 

[a] It is but right of election in 
the party receiving it to exercise a 
privilege, and only when that privi- 
lege has been exercised by acceptance 
does it become a contract to sell. 
Hopwood v. McCausland, 94 N.W. 469, 
120 Iowa 218. ? 

20. Lauderdale Power Co. v. Per- 
ry, 80 So. 476, 202 Ala. 394; Keogh v. 
Peck, L475 NE 266, 37 6 T3135 roe eAw 
TRL als 

21. Ala.—WLauderdale Power Co. v. 
Perry, 80 So. 476, 202 Ala. 394. 


Cal.—Brickell v. Atlas Assur. Co., 
101 P. 16, 10 Cal.App. 17. 


Colo.—Stelson vy. Haigler, 
265, 63 Colo. 200, 3 A.L.R. 550. 


Idaho.—Barney v. Curtis, 218 P. 190, 
37 Idaho 742. 

Ill.— Keogh v. Peck, 147 N.E. 266, 
316 Pll. 318; 38. A. bRy 1151. 


N.J.—Sooy v. Henkelman, 142 A. 
17, 104 N.J.Law 540; Becker v. Kel- 
sey, 157 A. 177, 9 N.J.Misc. 1265. 

22. U.S.—Suburban Improvement 
Co. v. Scott Lumber Co., 59 F.(2d) 711 
feért) deny 53'S. Cty 123: 228 7wS5 660, 
77 I.Ed. 569). 

Ark.—Watts v. England, 269 S.W. 
585, 168 Ark. 213. 

Cal.—Brickell v. maae Assur. 
LORIE LOLOL @aleAip. lie 

Colo.—Stelson y. Haigler, 
265, 63 Colo. 200, 3 A.L.R. 550. 

Idaho.—Barney v. Curtis, 
190, 37 Idaho 742. 

Mich.—Range v. Davidson, 218 
W. 789, 242 Mich. 73. 

N.J.—Sooy v. Henkelman, 142 A. 17, 
104 N.J.Law 540; Becker v. Kelsey, 
157 A. 177, 9 N.J.Misc. 1265. 


165 P. 


Cox 
L65 Te: 
218 P. 
N. 


Tex.—Bransetter v. Hook, (Civ. 
App.) 251 S.W. 257. 
[a] Distinctive characteristic.— 


It is impossible to conceive of an 
agreement of sale and purchase with- 
out an obligation on the part of the 
vendee to purchase. However, the 
absence of such obligation is the dis- 
tinetive characteristic of an option 
contract. Stelson v. Haigler, 165 P. 
265, 63 Colo. 200, 3 A.L.R. 550. 


23. U.S.—Suburban Improvement 
Co. v. Scott Lumber Co., 59 F.(2d) 
711 [cert den 287 'U.S. 660, 53 S.Ct. 123, 
77 L.Ed. 569];. Mound Mines Co. v. 
Hawthorne, 173 F. 882, 97 C.C.A. 394; 
Milwaukee Mechanics’ Ins. Co. v. B. S. 
Rhea & Son, . 123049, 460) (CCvA Oss 
Colwell v. Fulton, 117 F. 931. 


Ala.—Fullenwider v. Rowan, 34 So. 
975, 136 Ala. 287, 

Ariz.—Chenoweth y. Butterfield, 94 
ie TMU a Nai Bulb y. 

Ark.—Bonanza Min., etc., Co. v. 
Ware, 95 S.W. 765, 78 Ark. 306; Vance 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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purchaser is not bound to accept the offer of the | vendor or to take the property unless he subsequent- 


v. Newman, 80 S.W. 574, 72 Ark. 359, 
105 Am.S.R. 42. 

Cal.—Benson y. Shotwell, 25 P. 249, 
87 Cal. 49 [reh den 25 P, 681]; Brick- 
ell v. Atlas Assur. Co., 101 P. 16, 10 
Cal.App. 17. 


Colo.—Cullen v. Park Club Land Co., 
184 P. 303, 67 Colo. 210. 

D.C.—Griffith v. Stewart, 31 App. 
D.Cr29) Patt s0US.©t, 528, 217 US, 325, 
54 L.Ed. 782, 19 Ann.Cas. 639]; Hazie- 
ton v. Le Duc, 10 App.D.c. 379. 

Fla.—Wolfle v. Daugherty, 137 So. 
717, 103 Fla. 432. 

Ga.—Ellis v. Bryant, 48 S.H. 352, 
120 Ga. 899. 

Idaho.—Kessler v. Pruitt, 93 P. 965, 
14 Idaho 175; Williams v. Brooks, 83 
Ps 610, 11 Tdaho 539, 

Ill.—Carr v. Butterworth, 219 Il. 
App. 14 [quot Cyc]. 

Ind.—Baker v. Eades, 169 N.E. 
90 Ind.App. 641. 

Iowa,—Wilson vy. Holub, 210 N.W. 
593, 202 Iowa 549, 58 A.L.R. 646. 

Kan.—Gilmore y. Gilmore, 57 P. 505, 
60 Kan. 606. 

Ky.—Allison v. Cocke, 51 S.W. 593, 
106. Ky. 763, 21 Ky... 434, 

_ La.—Provenzano v. Glaesser, 47 So. 
688, 122 La. 378; Whited v. Calhoun, 
47 So. 415, 122 La. 100. 

Mass.—Morgan y. Forbes, 128 N.E. 
792, 236 Mass. 480. 

Mich.—MclIntosh v. Hopixins, 238 N. 
W. 198, 255 Mich. 493. 

Minn.—Chapman y. Propp, 147 N.W. 
442, 125 Minn. 447. 

Mo.—Heman vy. Wade, 41 S.W. 740, 
140 Mo. 340. 

Neb.—Gibbons v. Sherwin, 44 N.W. 
99, 28 Neb. 146. 

N.J.—Myers v. Metzger, 48 A. 1113, 
61 N.J.Eq. 522 [rev on other grounds 
52 A. 274, 63 N.J.Eq: 779]. 


N.C.—Sitterding v. Grizzard, 19 S. 
ie G2, LA ONC. 108: 


N.D.—Fechner v. Finseth, 179 N. 
W. 701, 46 N.D. 348. 


Okl.—Thompson y. Wilkinson, 148 
P2177; 46. Okl. 115. 


Or.—Davis y. Wilson, 106 P. 795, 55 
Or. 403. 


Pa.—Dillinger v. Ogden, 90 A. 446, 
244 Pa. 20, Ann.Cas.1915C 533. 


Philippine.—Jacinto y. Carpenter, 
46 Philippine 893. 


S.D.—Hobart y. Frederiksen, 105 N. 
W. 168, 20 S.D. 248. 


Tex.—Northside Lumber & Building 


686, 


Co. v. Neal, (Civ.App.) 23 S.W.(2d) 
858; Collier _v. Robinson, 129 S.W. 
389, 61 Tex.Civ.App. 164; Hammons 


v. Clwer, 127 S.W. 889, 59 Tex.Civ.App. 
610; Hamburger & Dreyling vy. Thom- 
as, (Civ.App.) 118 S.W. 770 [aff 126 
S.W. 561, 103 Tex. 280]; S. W. Slay- 
den v. Palmo, 117 S.W. 1054, 53 Tex. 
Civ.App. 227; Newton v. Dickson, 
Moore & Smith, 116 S.W. 143, 53 Tex. 
Civ.App. 429. 


Utah.—Roberts vy. Braffett, 
789, 33 Utah 51. 


Wash.—Newell v. Lamping, 88 P. 
195, 45 Wash. 304; Anderson v. Wal- 
lace Lumber, ete., Co., 70 P. 247, 30 
Wash, 147; Langert vy. Ross, 24 P. 
443, 1 Wash. 250. 


W.Va.—Monongah Coal, etc., Co. v. 
Fleming, 26 S.E. 201, 42 W.Va. 538. 


Wis.—Baraboo Land, etc, Co. v 
Winter, 110 N.W. 413, 130 Wis. 457. 


[a] Contract binding one party to 
sell and the other to purchase can- 
not be an option contract. Collier y. 
. Robinson, 129 S.W. 389, 61 Tex.Civ. 


92 EP. 


App. 164. 


[b] Instruments held to show con- 
tracts of sale, and not options.—Gu- 
tierrez del Arroyo v. Graham, 33 S.Ct. 
248, 227 U.S. 181, 57 L.Ed. 472; Sub- 
urban Improvement Co. vy. Scott 
Lumber Co., 59 F.(2d) 711 [cert den 
23° sO Sie 6605.58) Ot 1034077 wind! 
569]; Le Blanc v. Watson, 13 F.(2d) 
76 Leert den 273 U.S. 724, 47 S.Ct. 113, 
71 L.Ed. 860]; Erswell v. Ford, 100 
So. 96, 211 Ala, 242; Treadway v. 
Western Cotton Oil & Ginning Co., 
(Ariz.) 10 P.(2da) 371; Kilgore v. Dud- 
ney, 271 S.W. 966, 168 Ark. 912; Watts 
v. England, 269 S.W. 585, 168 Ark. 
213; Gilstrap v. Stahl, 227 S.W. 598, 
147 Ark. 415; Gibbs v. Mendoza, 284 P. 
250, 103 Cal.App. 183; Laack v. Dim- 
mick, 273 P. 50, 95 Cal.App. 456; Al- 
bert v. Pearson, 229 P. 998, 68 Cal.App. 
657; Cullen y. Park Club Land Co., 
184 P. 308, 67 Colo. 210; Wolfie v. 
Daugherty, 137 So. 717, 103 Fla. 432: 
Vance v. Roberts, 118 So. 205, 96 Fla. 
379; Barney v. Curtis, 218 P. £90; 3% 
Idaho 742; Barnett v. Meisterling, 158 
N.E. 806, 327 Ill. 564; Carr v. Butter- 
worth, 219 I[ll.App. 14 [quot Cyc]; 
Baker v. Eades, 169 N.E. 686, 90 Ind. 
App. 641; In re Assessinent of Aurora. 
Gaslight, Coke & Coal Co., 113 N.E. 
1012, 64 Ind.App. 690; Wilson v. Hol- 
ub, 210 N.W. 5938, 202 Iowa 549, 58 A.L. 
R. 646; Cone v. Cone, 92 N.W. 665, 118 
Iowa 458; McFarlana v. McCormick, 
86 N.W. 369, 114 Iowa 368; Marquez 
v. Cave, 5 P.(2d) 1081, 134 Kan. 374; 
Davis v. Roseberry, 148 P. 629, 95 Kan. 
411, 3 A.L.R. 564; Gillock v. Hoover, 
268 S.W. 592, 207 Ky. 21; Day v. Miles, 
265 S.W. 282, 204 Ky. 711: Golden v. 
Cernett, 195 S.W. 1080, 176 Ky. 133; 
Golden ,v. Lewis, 195 S.W. 144, 176 
Ky. 28 [reh overr 197 S.W. 98, 177 
Ky. 366]; Bowling vy. Bowling, 188 
S.W. 1070, 172 Ky. 32; Golden v. Cor- 
nett, 157 S.W. 1076, 154 Ky. 438: Cook 
v. Pearce, 153 A. 661, 160 Md. 434; 
Morgan v. Forbes, 128 N.E. 792; 236 
Mass. 480; McIntosh y. Hopkins, 238 
N.W. 198, 255 Mich. 493; Range v. 
Davison, 218 N.W. 789, 242 Mich. Tas 
Solomon v. Shewitz, 152 N.wW. 196, 185 
Mich. 620, 3 A.L.R. 557; Hedrick v. 
Firke, 1385 N.W. 319, 169 Mich. 549; 
Ballard vy. Friedman, 187 N.W. 518, 
151 Minn. 493; Chapman v. Propp, 147 
N.W. 442, 125 Minn. 447; Knisely v. 
Leathe, (Mo.) 178 S.W. 453; Abel v. 
Gill, 145 N.W. 637, 147 N.W. 686, 95 
Neb. 279; Padula v. Komishane, 146 
A. 200, 104 N.J.Eq. 409; Becker vy. Kel- 
sey, 157 A. 177, 9 N.J.Misc. 1265; How- 
ell v. Pate, 106 S.E>454, 181 N.C..117: 
Fechner v. Finseth, 179 N.W. 701i, 46 
N.D. 348; Ruland v. Bohner, 299 P. 
167, 149 Okl. 36; Thompson v. Wilkin- 
son, 148 P. 177, 46 Oki. 115; Spencer 
v. Bales, 216 P. 746, 108 Or. 339: Davis 
v. Wilson, 106 P. 795, 55 Or. 403; Dil- 
linger v. Ogden, 90 A. 446, 244 Pa. 20, 
Ann.Cas.1915C 538; Hoon v. Miller, 
33 Pa.Co: 17; Jacinto v. Carpenter, 46 
Philippine 893; Sweet v. Purinton, 166 
N.W. 161, 40 S.D. 17; Heimberger v. 
Rudd, 138 N.W. 374, 30 S.D. 289; How- 
eil v: Rosser, (Tex.Civ.App.) 32 S.W. 
(2d) 380; Adams v. Brown, (Tex.Civ. 
App.) 25 S.W.(2d) 879; Northside 
Lumber & Building Co. v. Neal, (Tex. 
Civ.App.) 28 S.W.(2d) 858; Karr vy. 
Stevens, (Civ.App.) 297 S.W. 287 [aff 
33 S.W.(2d) 725, 119 Tex. 479]; Scar- 
borough v. Ward, (Tex.Civ.App.) 220 
S.W. 274 [aff (Commn.App.) 236 S.W. 


434]; Heath v. Huffhines, (Tex.Civ. 
App.) 152 S.W. 176; Cheek v. Nichol- 
son, (Tex.Civ.App.) 133 S.W. 707; 


Hammons v. Clwer, 127 S.W. 889, 59 
Tex.Civ.App. 610; Hamburger & 
Dreyling y. Thomas, (Civ.App.) 118 
S.W. 770 [aff 126 S.W. 561, 103 Tex. 
280]; Newton v. Dickson, Moore & 
Smith, 116 S.W. 148, 53 Tex.Civ.App. 
429; Manning v. Day, 190 P. 779, 56 


Utah 282; Midkiff v. Glass, 123 S.E. 
329,139 Va. 218; Herrett v. Wershnig, 
16 P.(2d) 608, 170 Wash. 417; Harris 
v. Seattle Land & Improvement Co., 
211 P. 282, 214 P. 1066, 122 Wash. 323; 
Asia Inv. Co. v. Levin, 204 P. 808, 118 
Wash. 620, 32 A.L.R. 578; Wright v. 
Suydam, 131 P. 239, 72 Wash. 587; 
Berry vy. Humphreys, 86 S.E. 568, 76 
W.Va. 668; Monongah Coal, ete., Co. v. 
Fleming, 26 S.E. 201. 42 W.Va. 538. 


[c] “Part payment” indicating 
contract to sell. The words “as part 
payment” are consistently used if the 
instrument is construed as an execu- 
tory contract to sell land, but they are 
not apt terms to indicate an option, 
since a sum paid to keep an offer open 
is not a partial payment on the pur- 
chase of real property. Barnett. v. 
Meisterling, 158 N.H. 806, 327 Ill. 564. 


{d] Provision for forfeiture of 
amount paid.—(1) Where a contract 
for the sale of land provides that, if 
the balance of the purchase price 
shall not be paid within a prescribed 
time, the amount paid shall be for- 
feited and the contract shall become 
void, this does not make the contract 
a mere option to purchase, but the 
vendor has the option either of declar- 
ing the contract forfeited on the fail- 
ure of the purchaser to pay the bal- 
ance aS agreed, or to enforce the eon- 
tract specifically. Mound Mines Co. 
v. Hawthorne, 173 F. 882, 97 C.CA. 
394; Cullen v. Park Club Land Cos 
184 P. 308, 67 Colo. 210; Griffith v. 
Stewart, 31 App.D.C.-29 [aff 30 S.Ct. 
528, 217 U.S. 323,°54 L.Wd. 782, 19 
Ann.Cas. 639]; Hazelton v. Le Duc, 
10 App.D.C. 379; Mason v. Caldwell, 
48 Am.D. 330, 10 Ill. 196; Morgan v. 
Forbes, 128 N.E. 792, 236 Mass. 480; 
Heath y. Huffhines, (Tex.Civ. App.) 
152 S.W. 176; Newton v. Dickson, 
Moore & Smith, 116 S.W. 143, 53 Tex. 
Civ.App. 429. (2) A contract desig- 
nated an agreement for the purchase 
of land was held to be such in fact, 
and not a mere option, although it 
provided for a refund of payment if 
the title was imperfect and could not 
be remedied, and provided that, if the 
purchaser should fail to pay the bal- 
ance within fifteen days after approv- 
al of title, he should forfeit the pay- 
ment made. Lane v. Rolfe, 234 S.W. 
180, 149 Ark. 670. (3) A provision for 
deposit by both parties of forfeit mon- 
ey to secure performance of contract 
does not make a contract for the sale 
of land an optional contract by which 
either party could refuse to close deal 
by requiring the other party to take 
the forfeit money, for it is an en- 
forceable contract entitling either 
party to specific performance or to 
the forfeit money. Scarborough vy. 
Ward, (Tex.Civ.App.) 220 S.W. 274 
[aff (Commn.App.) 236 S.w. 434]. 


[e] liability surviving failure to 
pay.—Instrument under which lia- 
bility to pay the entire purchase 
price survived failure to pay on or 
before the contract date, was a con- 
tract of sale, which it purported to be, 
and not an option, although it pro- 
vided for forfeiture of earnest mon- 
ey if, owing to purchaser’s neglect, 
the sale was not closed by the con- 
tract date. Levine y. Humphreys, 249 
S.W. 395, 297 Mo. 555. 


(f{] That agreement of sale limits 
vendor’s remedy against the purchas- 
er to the recovery of the amount paid 
on the purchase price will not alter 
the fact that the contract is one of 
sale and not an option, since the limi- 
tation of the remedy does not change 
the mutual promises which constitute 
the substance of the contract. Vance 
v. Roberts, 118 So. 205, 96 Fla. 379; 
Wright v. Suydam, 131 P. 239, 72 
Wash. 587, 
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ly agrees to do so, there is an option.** Where the 
contract is intended to be one of sale it is not con- 
verted into an option by a provision allowing the 
vendor to declare a forfeiture upon failure of the 
A test in determining in 
which of the two categories a particular instrument 


vendee to purchase.?° 


{g] Provision for return of money 
if conveyance not made.—Where 
there is an unconditional contract for 
the conveyance of land, the vendor 
agreeing to convey on payment of the 
balance of the purchase price, a pro- 
vision in the contract that, in case 
of the vendor’s failure to make a con- 
veyance, the money paid at the mak- 
ing of the contract shall be returned 
to the purchaser is for the benefit of 
the purchaser alone, and does not 
give the vendor an option to convey 
or not, as he may choose. Grant v. 
Beronia, 32 P. 556, 97 Cal. 496. 

[h] Subsequent agreement to pur- 
chase as changing option to contract 
of sale. See Libby v. Parry, 108 N.W. 
299, 98 Minn. 366. 


Option made contract of sale by ac- 
ceptance see infra § 29. 


24. 'U.S.—Waterman v. Banks, 12 
S.Ct. 646, 144 U.S. 394, 36 L.Ed. 479; 
Wheeling Creek Gas, etc., Co. v. Eld- 
Ore LOn Bee LO. 

Alaska.—Montgomery v. Waldeck, 2 
Alaska 581. 

Ark.—dJones v. Lewis, 117 S.W. 561, 
89 Ark. 368; Indiana, etc., Lumber, 
ete., Co. v. Pharr, 102° SW. 686, 82 
Ark, 573. 7 

Cal.—White v. Hanford Bank, 83 P. 
698, 148 Cal. 552; Conway v. Hart, 62 
P. 44, 129 Cal. 480; Gordon v. Swan, 
43 Cal. 564; Brickell v. Atlas Assur. 
Co; 101, P. 16, 170 Cal Appr 17. 


Colo.—Stelson v. Haigler, 165 P. 
265, 63 Colo. 200, 3 A.L.R. 550. 


Del.—Foster v. Newport Nat. Bank, 
113 A. 908, 31 Del. 237. 


Ga.—Hughes vy. Holliday, 99 S.E. 
"8301, 149, Ga.) 147. 
Ill.—Laughner v. Smith, 83 N.E. 


1052, 232,11). 534. 

Iowa.—Hopwood v. McCausland, 94 
N.W. 469, 120 Iowa 218. 

Ky.—Noble v. Mann, 105 S.W. 152, 
32 Ky.L. 30. 


La.—Union Sawmill Co. v. Lake 
Lumber Co., 44 So. 1000, 120 La. 106. 


Me.—Hanscom v. Blanchard, 105 A. 
291, 117 Me. 501, 3 A.L.R. 545. 


' Md.—Grabenhorst y. Nicodemus, 42 
Md. 236. 


Mass.—Sirk v. Ela, 40 N.E. 183, 165 
Mass. 394. 


Mich.—Tattan v. Bryant, 165 N.W. 
778, 198 Mich. 515. 


Minn.—Moore y. Allen, 123 
292, 109 Minn. 189; Libby v. Parry, 
108 N.W. 299, 98 Minn. 366; Womack 
v. Coleman, 100 N.W. 9, 92 Minn. 328. 


Miss.—Louisville, ete, R. Co v. 
Gulf of Mexico Land, etc., Co., 33 So. 
845, 82 Miss. 180, 100 Am.S.R. 627. 


Mo.—Aiple-Hemmelmann Real Es- 
tate Co. v. Spelbrink, 111 S.W, 480, 
211 Mo. 671, 14 Ann.Cas. 652; Dunn- 
away v. Day, 63 S.W. 731, 163 Mo. 415; 
Wallace v. Figone, 81 S.W. 492, 107 
Mo.App. 362; Huggins v. Safford, 67 
Mo.App. 469; Ramsey v. West, 31 Mo. 
App. 676. 


Mont.—Nielson v. Hendrickson, 210 
P. 905, 63 Mont. 518. 

Neb.—Darr v. Mummert, 77 N.W. 
767, 57 Neb. 378. 

N.J.—Sooy v. Henkelman, 142 A. 17, 
104 N.J.Law 540. 


N.W. 


VENDOR AND PURCHASER 


of the parties?’ 


N.Y.—Seidman y. Rauner, 99 N.Y.S. 
862, 51 Mise. 10; Levy v. Kottman, 32 
N.Y.S. 241, 11 Mise. 372: 


N.C.—Alston vy. Connell, 53 S.E. 292, 
140 N.C. 485; Sitterding v. Grizzard, 
19° SB. 92) 114° N.Gy 108: 

Or.—Friendly v. Elwert, 105 P. 404, 
LLL BH 690s 112 y 1085) te Or ao.99) 
Ann.Cas.1913A 357. 


Pa.—McHenry v. Mitchell, 68 A. 729, 
219 Pa. 297; Barnes v. Rea, 68 A. 836, 
219 Pa. 279; Verstine v. Yeaney, 59 
A. 689, 210 Pa. 109; Swank vy. Fretts, 
59 A. 264, 209 Pa. 625; Berwind v. 
Williams, 33 A. 353, 172 Pa. 1. 


S.D.—Gira vy. Harris, 86 N.W. 624, 14 
S:Dapdote 

Tex.—Branstetter v. 
App.) 251 S.W. 257. 


Wash.—Jacobson v. Barnes, 291 P. 
1109, 158 Wash. 691 [cit Cyc]; Neeson 
v. Smith, 92 P. 131, 47 Wash. 386; Ti- 
tle Guarantee, etc., Co. v. McDonnell, 
73 P. 484, 32 Wash. 418. 


W.Va.—John vy. Elkins, 59 S.H. 961, 
63 W.Va. 158. 


Hook, (Civ. 


Wis.—Nelson v. Stephens, 82 N.W.. 


1638, 107 Wis. 136. 


Man.—Paterson vy. Houghton, 19 
Man. 168. 
{a] Instruments or contracts held 


options, and not contracts of sale.— 
Arizona Copper Estate v. Watts, 237 
F. 585, 150 C.C.A. 467; Wheeling 
Creek Gas Coal & Coke Co. v. Elder, 
170 F. 215; Alegretti v. Gardner, 241 
P. 408, 74 Cal.App. 564; Los Angeles 
County Flood Control Dist. v. An- 
drews, 205 P. 1085, 52 Cal.App. 788; 
Stelson v. Haigler, 165 P. 265, 63 Colo. 
200, 3 A.L.R. 550; Hessell w Neal, 137 
P. 72, 25 Colo.App. 300; Foster v. 
Newport Nat. Bank, 113 A. 908, 31 Del. 


237; Hughes v. Holliday, 99 S.E. 301, 
149 Ga. 147; Cobe v. Bartlett, 191 Ill. 
App. 242 [aff 110 N.B. 325, 270 111. 


61]; Low v. Young, Mullarky & Long, 
138 N.W. 828, 158 Iowa 15; Smith v. 
Ballou, -277 -S.W: 286, 211 Ky. 281; 
Asher vy. Roberts, 266 S.W. 1089, 206 
Ky. 186; Fields & Combs v. Vizard 
Inv. Co., 182 S.W. 984, 168 Ky. 744, 
Ann.Cas.1918D 336; Noe v. Saylor, 
136,S.W. 209, 148 Ky. 254; Glover v. 
Abney, 106 So. 735, 160 La. 175; Rat- 
cliff v. McIlhenny, 102 So. 878, 157 La. 
708; Hanscom vy. Blanchard, 105 A. 
291, 117 Me. 501, 3 A.L.R. 545; Kelley 
v. Ryder, 176 N.E. 516, 276 Mass. 24; 
Moore v. Allen, 123 N.W. 292, 109 
Minn, 139; Gibson y. Pleasant Valley 
Development Co., 8 S.W.(2d) 828, 320 
Mo. 828; Nielson v. Hendrickson, 210 
P. 905, 638 Mont. 518; Sooy v. Henkel- 
man, 142 A. 17, 104 N.J.Law 540; Con- 
dit v. Cowdrey, 25 N.E. 946, 123 N.Y. 
463; H. C. King Motor Sales Corpora- 
tiontsv.) Petersony, e20 LRN. Visi. Ubu0; 
Strowd v. Whitfield, 163 S.H. 860, 202 
N.C, 732; Edwards Lumber & Land 
» Smith, 132° SiRi 593,) 191° N.C; 
619; Strong v. Moore, 245 P. 505, 118 
Or. 649; Lombard vy. Kies, 154 P. 757, 
79 Or, 355; Friendly v. Elwert, 105 
P4041 DI Ps. 690,902) RYO 8b, 6.7"Or: 
599, Ann.Cas.1913A 357; Texlouana 
Producing & Refining Co. v. Wall, 
(Tex.Commn.App.) 257 S.W. 875 [aff 
(Civ.-App.) 241° S.W..521];) Tate v. 
Morris, Graham & Morris, (Tex.Civ. 
App.) 248 S.W. 797; Slade & Bassett 
v. Crum, (Tex.Civ.App.) 193 S.W. 723; 
Runck v. Dimmick, 111 S.W. 779, 51 


[§ 13 


is to be placed is said to be “could the agreement 
be specifically enforeed.”’?°® 
Determination of character. 
lar instrument is an option or a contract for the pur- 
chase of land is to be determined from the intention 


Whether a particu- 


as evidenced by the instrument it- 


Tex.Civ.App. 214; Jacobson y. Barnes, 
291. P..1109, 158 Wash. 691 [cit Cyc]; 
West Virginia Power & Transmission 
Co; Vi, Voight, 114° S 7h), 1387-9 LawWawva 
581. See Shelter v. Stroud, 184 P. 
294, 66 Colo. 411 (where the contract 
was held to be either one of agency 
or of option, and not one of purchase). 


25. Suburban Improvement.Co. v. 
Scott Lumber Co., 59 F.(2d) 711 [cert 
den 287 U:S. 660, 53 S:Ct) 123,) 777; 
Ed. —]. 


26. Britkell v. Atlas Assur. 
LOW P1610 CalvApp.. 17. 


Specific enforcement of unilateral 
contracts see Specific Performance § 
34. 


Coz 


Morgan v. Forbes, 128 N.E. 792, 
236 Mass. 480; Sooy v. Henkelman, 
142 A. 17, 104 N.J.Law 540; Padula 
v. Komishane, 146 A. 200, 104 N.J.Hq. 


409; McHenry v. Mitchell, 68 A. 729, 
219 Pa. 297; Barnes v. Rea, 68 A. 836, 
219 Ba. 279, 


[a] Contracts construed to be op- 
tions.— (1) A contract construed to 
give the proposed purchaser an op- 
tion to purchase without any obliga- 
tion beyond forfeiture of the earn- 
est money if he failed to complete 
the transaction. Beckwith-Anderson 
Land Co. y. Allison, 147 P. 482, 26 Cal. 
App. 473. (2) Where a purchaser of 
land at four dollars per acre made a 
part payment and for the balance 
gave a note at seven per cent inter- 
est, agreed on the date of the pur- 
chase to convey to a third person an 
undivided half interest therein, pro- 
viding the latter should “at any time 
within three years % °.“ 4 pay oe 
$4 per acre for the undivided one half 
of all said described lands,’ and gave 
him an equal voice in making a sale 
of the premises during the option 
period, bound him to bear equally 
with the purchaser the expenses in- 
curred in farming the land, and gave 
him one half the gross income aris- 
ing therefrom, the purchaser gave 
the third person the option to pur- 
chase the undivided half interest in 
the land within five years on his pay- 
ing four dollars per acre for the whole 
number of acres. Stein v. Archibald, 
90 P. 586, 151 Cal. 220. (3) A provi- 
sion in a contract of sale that on a 
certain payment by a certain time the 
purchasers of the land could sell is an 
option which the purchasers could 
exercise. Baldwin v. Opsvig, (N.D.) 
219 N.W. 112. (4) An agreement to 
accept insured property at an agreed 
valuation on purchase price of other 
property gave an option to convey the 
insured property or pay up the agreed 
valuation. Evans y. London Assur. 
Corporation, 151 A. 613, 107 N.J.Law 
1838. (5) Where a contract for the 
sale of real estate provides that the 
purchaser will buy the undivided half- 
interest of three minor heirs, and that 
if he shall not do so on certain terms 
then the agreement shall be of no 
effect, and the first party shall be un- 
der no obligation to convey her in- 
terest, it is a mere option, and is void 
on failure to comply therewith. Mar- 
tin v. Wilson, 134 P. 532, 24 Idaho 353. 
(6) A written agreement reciting a 
purpose to extend time does not 
change a prior option to purchase land 
to a contract of sale, but is merely 
an extension of the option. Standi- 
ford v. Kloman, 83 A. 311, 234 Pa. 443. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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self** and where its language is 


light of the attending cireumstances?® and the econ- 
struction placed upon it by the parties.*° The par- 
» ticular words of the instrument are not necessarily 
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doubtful in the 
tion.?2 


determinative,*! for an instrument may be a contract 


(7) Where land conveyed by trust 
deed to secure payment of a debt on 
default in payment was sold for the 
full amount thereof, an instrument 
whereby the debtor was “permitted” 
to redeem the land for an amount less 
than the debt, provided payment were 
made by a date certain, was a mere 
option to buy the land. Phares v. Don 
Carlos, 208 P. 458, 71 Colo. 508. (8) 
An agreement giving a broker the 
agency to sell property for the owner 
on commission with the privilege, dur- 
ing the agency, of purchasing the 
property himself, is a valid option. 
Walter G. Reese Co. v. House, 124 P. 
442, 162 Cal. 740. (9) A written con- 
tract which gave defendant, in con- 
sideration of two thousand dollars, 
the exclusive privilege, for a certain 
time, of purchasing certain land at 
an agreed price, and provided that if 
he did not, on or before such date, 
pay a sum named the agreement 
should become void, and _ plaintiff 
should retain the two thousand dol- 
lars, and that until payment by de- 
fendant of such a sum the contract 
should constitute an option only, was 
only an option until the date when 
defendant was to accept the option by 
payment of the sum named. Kingsley 
v. Kressly, 118 P. 678, 60 Or. 167, Ann. 
Cas.1913E 746. (10) A contract re- 
citing execution of a note as consid- 
eration for the sale of land and giv- 
ing the maker the option to pay the 
note or set it off by conveyance of 
other land, shows a sale by the prom- 
isee and a mere option of sale by the 
promisor. Womack vy. Agee, 90 S.E. 
192,68 79 IWiV a. 22. C11) A -eontract, 
whereby the owner agreed to sell land 
at a stipulated price, in consideration 
that the purchaser commence to de- 
velop certain water power within a 
prescribed time, and providing that 
upon the purchaser’s failure to com- 
mence within such time the contract 
would be null and void with no dam- 
ages accruing to the purchaser, per- 
mitted the purchaser to withdraw 
within the time limit fixed without in- 
curring damage therefor, and was a 
mere option to the purchaser and a 
promise by the owner to sell on the 
purchaser’s compliance with contract 
within the prescribed time. Lauder- 
dale Power Co. v. Perry, 80 So. 476, 202 
Ala. 394. (12) Where an oral agree- 
ment for which defendant paid $10 
was that a contract of sale of land 
to defendant would be executed by 
plaintiff only on payment of five hun- 
dred dollars by defendant to plain- 
tiff, what defendant obtained was an 
option to purchase at a future date 
by paying the balance of five hundred 
dollars. WVigars v. Hewins, 169 N.W. 
119, 184 Iowa 683. (13) An instru- 
ment giving an option to purchase 
lands within a stated time after mak- 
ing certain payments construed to be 
a mere conditional option giving op- 
tioner no lien. Anderson vy. E. : 
Pihlstrom Inv. Co., 288 P. 414, 87 Colo. 
441, 


[b] Contracts construed to be 
sales.—(1) A land contract provision 
that the purchaser agreed to farm the 
premises in a husbandlike manner 
does not change the agreement from 
a sale contract to a mere option to 
purchase. Treadway v. Western Cot- 
ton Oil & Ginning Co., (Ariz.) 10 P. 
(2d) 371. (2) The fact that notes given 
pursuant to a contract recite that they 
are given for rent of land will not op- 
erate to change the contract from an 
executory contract of sale to a mere 


option to purchase during the life of 
the lease where the terms clearly in- 
dicate a sale. Watts v. England, 269 
SUW.6585,.168 Ark! 213). (3) A Ucon- 
tract reciting a sale and providing 
for part payment and time in which 
to pay the balance is not a mere op- 
tion, but a contract with mutual obli- 
gations on the part of the vendor and 
the purchaser. Clark-v. Cagle, 82 S. 
Beet oad Gan 708)" lak AIO 5 A 317. 
(4) An instrument authorizing plain- 
tiff to sell on certain terms, such au- 
thorization to remain in force for a 
specified time, construed as an agree- 
ment binding defendant to convey real 
estate to the assignor on the terms 
specified. Archer v. Lewis, 124 P. 
859, 19 Cal.App. 135. (5) A contract 
reciting a purchase of lots with build- 
ings thereon, and providing for de- 
livery to purchaser within ten days 
after payment, whereby vendor 
agreed, upon written demand before a 
certain day and the payment of cer- 
tain amount, to repurchase the prop- 
erty, was a contract to purchase and 
an option to resell. Irrigation Loan & 
Trust Co. v. Oswald, 176 P. 135, 103 
Kan. 676. (6) A contract between a 
firm and a third party, whereby the 
latter agreed to deed certain land to 
one partner or to whom he should 
direct, in consideration of a certain 
sum in vendor’s lien notes or of the 
note of such partner, was not on its 
face a mere option to be submitted to 
the latter in person and accepted by 
him before it was binding, nor did it 
require him personally to direct to 
whom the farm should be conveyed, 
but he could act by an agent. S. W. 
Slayden & Co. v. Palmo, 117 S.W. 1054, 
53 Tex.Civ.App. 227. (7) A contract 
for the sale of iand to be paid for in 
installments, which provides that if 
the purchaser at any time fails to 
meet his payments, the contract, so 
far as it binds the vendor, shall be 
void and all payments shall be for- 
feited, and the purchaser will surren- 
der possession to the vendor, does not 
leave performance optional with the 
purchaser, but on default the vendor 
may elect to insist upon the forfei- 
ture or to waive it and enforce the 
contract. Westervelt v. Huiskamp, 
70 N.W. 125, 101 Iowa 196. (8) A pro- 
vision in a contract that if the ven- 
dor’s title is not good and cannot be 
made good, within a specified time, it 
shall become void and the initial pay- 
ment be refunded, does not convert 
it into a mere option to purchase. 
Ballard v. Friedman, 187 N.W. 518, 151 
Minn. 493. 


[ec] Where intent is doubtful.—In 
a case of doubt as to whether a con- 
tract is one of sale or merely an op- 
tion, in the absence of pertinent con- 
trary extrinsic facts or circumstanc- 
es, the courts prefer a construction 
that will result in mutuality of obli- 
gation, and will lay hold of anything 
in the instrument from which a fair 
inference of correlative obligation 
may be made. Turner & Happersett 
pet & Connor, 104 S.E. 861, 128 Va. 


[d] Option contract and not a 
trust.—Where C applied for a patent 
to a mining claim and his right there- 
to was adversed by K and others, and 
pending the determination of such ad- 
verse claim it was agreed that the 
adverse should be dismissed, and that 
after C and others procured a patent 
to the claim they would convey to K 
and others the territory in contro- 
versy on demand and payment of a 
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of sale, even though it is designated therein as an op- 
A contract of sale rather than an option is 
indicated by an agreement wherein time is not of 
the essence,** and the owner transfers the use and 


certain sum, such contract did not 
create a trust, nor vest in K and his 
associates any equitable title or in- 
terest in the property, but created 
merely the relation of prospective 
vendor and purchaser under an option 
contract. Stevens v. McChrystal, 150 
FY -85,°80" CiCiA. 239. 


28. Morgan v. Forbes, 128 N.E. 792, 
236 Mass. 480; Levine v. Humphreys 
249 S.W. 395, 297 Mo. 555; Sooy v. 
Henkelman, 142 A. 17, 104 N.J.Law 
540; Padula v. Komishane, 146 A. 200, 
104 N.J.Eq. 409; McHenry v. Mitchell, 
68 A. 729, 219 Pa. 297; Barnes v. Rea, 
68 A. 836, 219 Pa. 279. 


[a] Positive language of agree- 
ment held to show it to be a contract 
of sale, and not an option. Cullen v. 
Park Club Land Co., 184 P. 303, 67 
Colo. 210. 


[b] Apparent intention.—Although 
a contract does not expressly provide 
that the vendee agrees to consum- 
mate the sale by paying the balance 
and accepting the deed, yet, where it 
appears that the general intention was 
to consummate a sale, the absence of 
an express agreement does not limit 
the contract merely to one of option, 
but it will be held to be one of pur- 
chase and sale. Asia Inv. Co. v. Lev= 
nee P. 808, 118 Wash. 620, 32 A.L.R. 


29. Sooy v. Henkelman, 142 A. 17, 
104 N.J.Law 540; Padula v. Komi- 
shane, 146 A. 200, 104 N.J.Eq. 409; Mce- 
Henry v. Mitchell, 68 A. 729, 219 Pa. 
ae Barnes v. Rea, 68 A. 836, 219 Pa. 

30. Gompert v. Frost, 177 N.W. 71, 
188 Iowa 1039; H.C. King Motor Sales 
Corp. v. Peterson, 201 N.Y.S. 510. 

{a]_ Failure of vendor to sue for 
unpaid installments does not amount 
to an interpretation of an agreement 
as merely an option of purchase. In 
re Marshall’s Garage, 63 F.(2a) 759. 


31. Carr v. Butterworth, 219 III. 
App. 14 [quot Cyc]; McHenry v. 
Mitchell, 68 <A. 7295219 Pal) 2972 


Barnes v. Rea, 68 A. 836, 219 Pa. 279. 


32. Ariz.—Chenoweth v. Butter- 
field, 94 PB. 1131, 11 Ariz. 315. 


Fla.—Wolfle vy. Daugherty, 137 So. 
G17, LO3 la... 432. 


Iowa.—Gompert v. Frost, 177 N.W. 
71, 188 Iowa 1039. 


Kan.—Marquez v. Cave, 
1081, 134 Kan. 374. 


Mich.—Range v. Davison, 218 N.W. 
789, 242 Mich. 73. 


N.J.—Sooy v. Henkelman, 142 A. 17, 
104 N.J.Law 540. 


ye Peet ley, v. Van Every, 167 S.E. 


5 P.(2d) 


Wash.—Harris y. Seattle Land & 
Improvement Co., 211 P. 282, 214 P. 
1066, 122 Wash. 323. 


{a] Illustration.—A contract bind- 
ing plaintiffs to convey to defendant 
an interest in mines in consideration 
of five hundred dollars paid on the 
signing of the same and fourteen 
thousand five hundred dollars within 
a year, and binding defendant to pay 
all taxes on the mines during the “‘life 
of this option,” was properly treated 
as a contract on defendant’s part to 
purchase, and not a mere option. 
Chenoweth y. Butterfield, 94 P. 1131, 
LL Ariz:.315; 

33. McGregor vy. Ireland, 121 P. 358, 


86 Kan. 426; Levine v. Humphreys, 
249 S.W. 395, 297 Mo. 555; Howell y, 
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possession of the land at once to the purchaser,’ 
and the latter pays a substantial proportion of the 
purchase price;*° however, the mere fact that the 
amount given for an option is extravagant does not 
render it a contract of sale;?® and the fact that an 
option is signed by the optionee does not evidence 
a contract of sale between the signers.*? 


[§ 14] 2. Agency. An option contract is distin- 
guishable from a contract creating an agency.*§ 
Moreover, an option contract, whereby the prospec- 
tive purchaser secures an option for the purchase 
of certain real property on given terms within a 
stated time,®® does not per se constitute the option 
holder the owner’s agent, but rather creates the rela- 
tion of vendor and purchaser;*® but, if the other 
party is merely empowered to bind the owner by 
contracting to sell the property for him, having no 


Pate, 106 S.E. 454, 181 N.C. 117. 

[a] Distinction as to time for per- 
formance.—-Where a contract is mere- 
ly an option, generally without con- 
sideration, time is of the essence, but, 
in an absolute contract of sale, where 
the sale is to be completed within an 
agreed time, the mere lapse of time 
with a contract unperformed does not 
entitle either party to refuse to com- 
plete it, and time is not of its es- 
sence. Davis v. Martin, 59 S.E. 700, 
146 INC. 28.1. 

- 34. McGregor v. Ireland, 121 P. 358, 
86 Kan. 426. 

Lhicense to optionee to take posses- 
sion generally see supra § 12 text and 
note 6 

Tenant in possession with option to 
purchase see Landlord and Tenant §§ 
181-197. 


35. McGregor v. Ireland, 121 P. 358, 
86 Kan. 426. 


36. Braig v. Frye, 179 N.W. 635, 198 
Towa 1104. 

[a] Amount given for the option 
is a matter for the parties to deter- 
mine. Braig v. Frye, 179 N.W. 635, 
189 Iowa 1104. 

37. Los Angeles County Flood 
Control Dist. v. Andrews, 205 P. 1085, 
52 Cal.App. 788. 


3s. Alger v. Keith, 105 F. 105, 44 
CCAR eds Mason v. Crosby, 16) HCAs; 
No. (93235, 2) Ware! 306; ‘Waller’ v. 
Welch, 153 S.B. 722, 154 Va. 652. 


[a] Relationships are of different 
legal signification. Waller v. Welch, 
153 (S, By 722,154 Va. 652. 


39. See supra § 12. 


40. Alger v. Keith, 105 F. 105, 44 
C.C.A. 371; Mason v. Crosby, 16 F.Cas. 
No. 9,235, 2 Ware 306; Greenough vy. 
Willcox, 213 N.W. 175, 238 Mich. 52 
[quot Cyc]; Closner & Sprague v. 
Acker, (Tex.Civ.App.) 200 S.W. 421; 
Sherlock v. Bradley Polytechnic In- 
stitute, 198 N.W. 756, 184 Wis. 425. 


[a] If option is not mere cover for 
an agency, but is what it purports to 
be, there is no ground for holding that 
by such a contract the relation of 
principal and agent is created. Alger 
v. Keith, 105 F. 105, 44 C.C.A. 371. 


[b] Agreements held to be options 
to purchase, and not agencies to sell. 
—Alger v. Keith, 105 F. 105, 44 C.C.A, 
871; Mason v. Crosby, 16 F.Cas.No. 
9,235, 2 Ware 306; Robinson v. Has- 
ton, 28 P. 796, 98 Cal. 80, 27 Am.S.R. 
167; Porter v. Carney, 172 N.W. 644, 
186 Iowa 424; Boyden v. Hill, 85 N.E. 
418, 198 Mass. 477; Keene v. Demel- 
man, 51 N.B. 188, 172 Mass. 17; Bay 
v. Wank, 255 S.W. 324, 215 Mo.App. 
153; Craig-Little Realty & Ins. Co. v. 
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Spurrier, 130 S.E. 624, 190 N.C. 726; 
Kellow v. Jory, 21 A. 522, 141 Pa. 144; 
Hahl v. McPherson, 133 S.W. 515, 63 
Tex.Civ.App. 289; Thompson, Swan & 
Lee v. Schneider, 221 P. 334, 127 Wash. 
533; Rimling v. Scherper, 240 N.W. 
159, 206 Wis. 532. 

[c] Effect of agreement to deed 
real estate on payment of agreed sum 
in cash is not to make the other par- 
ty to the contract an agent for the 
sale or exchange of the property, but 
merely to give him an option on it. 
Fleming v. Anderson, (Mo.) 232 S.W. 
718. 


41. See cases infra this note. 
[a] Agreements held agencies to 
sell, and not options.—Hardesty v. 


Martin Ebersbach Co., 294 F. 5; Miller 
v. Louisville, etc., R. Co., 4 So. 842, 83 
Ala. 274, 3 Am.S.R. 722;  Raddle v. 
Lindemann, 151 Ill.App. 441; Smith v. 
Eells, 184 N.W. 385, 191 Iowa 1307; 
Faraday Coal & Coke Co. v. Owens, 80 
HV InIN Tee I2GS) Keyan naorne Ela let Av. 
Triest, 134 N.Y.S. 673, 150 App.Div. 
166; Waller v. Welch, 153 S.E. 722, 
154 Va. 652; Chezum v. Kreighbaum, 
30 P. 1098, 32 P. 109, 4 Wash. 680. 


[b] Irrevocable power of attorney. 
—A contract by an owner of land, 
authorizing an agent to sell the land 
on terms specified, whieh binds the 
owner to execute conveyances, and 
declares that the authority is_ ir- 
revocable for a specified time, does 
not give the agent an option to pur- 
chase, but is a power of attorney ir- 
revocable for the specified time, and 
imposes on the recipient of the power 
Ahe duties of an agent. Meek v. 
Hurst, 122> S.W. 1022, 223 Mo. 688, 
1 Bib CAM Sakwe «Dons 


[ec] Broker’s commission of all 
over sale price as determinative.—(1) 
An owner’s agreement authorizing an- 
other to make a sale and retain all 
of the proceeds over a fixed price cre- 
ates the relation of principal and 
agent, and not of vendor and purchas- 
er, or of optionor or optionee (Bur- 
nett v. Potts, 86 N.E. 259, 236 Ill. 501; 
Brittson v. Smith, 130 N.W. 599, 165 
Mich. 222; Chezum v. Kreighbaum, 30 
P. 1098, 32 P. 109, 4 Wash. 680); (2) 
and this is said to be the great weight 
of authority outside of California 
(Gray v. Yarbrough, 215-P. 914, 61 
Cal.App. 724). (3) However, in Cal- 
ifornia a contract reciting that ‘“‘we 
hereby authorize Ef. for us, and within 
five days from date hereof, and until 
this authority is canceled in writ- 
ing by us, to sell for the sum of 


$10,000—net dollars—the following 
described property ’ and we 
will pay a commission of all 
over said sum for which 


they may sell said property with our 


[§§ 18-14 


interest in the property himself, he is merely an 
The intention of the parties as expressed 
in the contract will determine whether a particular 
agreement constitutes one or the other of the relation- 
ships,4? and what purports to be an option will ordi- 
narily be construed as creating an agency relation 
if the circumstances show an intent to do so.** 
ever, where the option is a mere form of agency given 
to secure to the agent control of the negotiations,*4 
or to lend to him the appearance and character for 
its effect on third persons,*® and it is not contem- 
plated that the optionee should acquire title or be- 
come a purchaser,*® the contract will be held to in- 
volve an agency and not a vendor and purchaser 
relationship. There is nothing inconsistent in a con- 
traet which creates an ageney to sell and also gives 
the agent an option to purchase during his agency.#* 


How- 


” 


consent aut does not create 
only a mere agency, since the sale 
is not only for the account of the 
owner, but is for the benefit of the 
broker as well, and is in effect an op- 
tion for five days. Robinson v. Eas- 
ton, 28° BP: 796, 7974-93 Cal.80, 27a¢Ama 
S.R. 167. (4) But in another case in 
that state a contract between the 
owner of property and another au- 
thorizing such other, referred to sev- 
eral times as an agent, to “undertake 
the sale’ of the property, and to “so 
continue’ his: efforts: tol ;selllsiaes 
until same has been disposed of 
oho la @ands .f 2.4) })Saidv agen tisheale 
be entitled to retain all over and 
above the net price herein named as 
his fee for negotiating said sale,’ was 
held to create the relation of princi- 
pal and agent, and not to create an 
option. Gray v. Yarbrough, supra. 
(5) The distinction between the two 
last cases is to be found in the draft- 
ing of the individual imstruments; 
in the Gray Case the word “agent” is 
used six times, indicating the inten- 
tion of the parties, which will not be 
defeated by the court. Gray vy. Yar- 
brough, supra. 


42. Gray v. Yarbrough, supra. 


Construction of option contracts 
generally see infra § 20. 


43. Smith v. Eells, 184 N.W. 385, 
191 Iowa 1307; Greenough vy. Will- 
cox, 213 N.W.. 175,238 Mich:.52* Ar= 
nold_ v. National Bank, 105 N.W. 828, 
126 Wis. 362, 3 L.R.A.N.S. 580. 


44. Alger v. Keith, 105 F. 105, 44 
C.C.A. 871; Doggett v. Emerson, 7 
F.Cas.No. 3,960, 3 Story 700; Green- 
ough v. Willcox, 213 N.W. 175, 238 
Mich. 52 [quot Cyc]. 


45. Doggett v. Emerson, 7 F.Cas. 
No. 3,960, 3 Story 700; Greenough vy. 
Willcox, 213 N.W. 175, 238 Mich. 52. 


46. Alger v. Keith, 105 F. 105, 44 
C.C.A. 371; Doggett v. Emerson, 7 F. 
Cas.No. 3,960, 3 Story 700; Greenough 
v. Willcox, 218 N.W. 175, 238 Mich. 52 
[quot Cye]. 

fa] Courts are inclined to con- 
strue a contract of this kind as an 
agency rather than as a prospective 
Sale. Greenough v. Willcox, 213 N.W. 
175, 288 Mich. 52 [quot Cyc]; Chezum 
v. Kreighbaum, 30 P. 1098, 32 P. 102, 
4 Wash. 680. 


47. Shepard v. Pabst, 1385 N.W. 158, 
149 Wis. 35. See also Bentley v. 
Nasmith, 46 Can.S.C. 477 [rev 16 B.C. 
308] (where the contract created an 
agency with an option in the agent 
to purchase the land for himself, 
which, however, he could not exercise 
until he had divested himself of the 
agency relationship). 


— 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 15] 


[§ 15] ©. Form and Requisites*—1. In General. 
Al) statutory provisions governing the form and req- 
uisites of options must be complied with.48 In order 
that a valid option exist it is necessary that all 
material terms of the agreement be definitely set- 
tled*® and not left indefinite and subject to future 


agreement.°° 


Price of land. Thus the price to be paid for the 
property must be agreed on*! but the option contract 
need not contain any expressions as to the manner 
and form of payment of the purchase price of the 


property.°? 


Description of land. The description of land in, 
an option to purchase must be sufficiently definite 
to enable one to go straightway to the premises and 
recognize them,°®* but it is sufficiently described if 


VENDOR AND PURCHASER 


[66 C.J.] 493 


of extrinsic evidence.54 


Limitation as to time. 
nite term is nudum pactum.** An option which gives 
the optionee the first right to purchase whenever the 
owner of the land desires to sell is not void for want 
of a limitation as to the time within which it may 


An option for an indefi- 


be exercised,°® and an option whereby the owner of 


it can be identified from its description with the aid 


[a] Illustration.—A contract re- 
citing that the first party desires to 
sell land, and that the second party 
desires to purchase such of the land 
as cannot be sold, and, in considera- 
tion thereof, pays a specified sum, and 
agrees to put forth an effort to secure 
purchasers, and a modifying agree- 
ment refers to the former contract as 
an option, creates the second party a 
selling agent with the right to pur- 
chase. Shepard v. Pabst, 135 N.W. 
158, 149 Wis. 35. 


{b] Provision for commissions not 
changing character.— Where an agree- 
ment in writing gives an option to 
purchase certain real estate at the 
price and on the terms set out in the 
agreement, and goes on to agree to 
pay to the person to whom the option 
is given a commission on the sale of 
the property on the terms mentioned, 
the option to purchase being given in 
unequivocal terms, the subsequent 
clause as to payment of commission 
does not convert the agreement into 
a contract of agency under which the 
agent has no right to purchase as 
principal. Kelly v. Enderton, [1913] 
INoreal al 

48. See statutory provisions. 

[a] In Michigan, under Comp. L. 
(1897) § 9085, providing that con- 
tracts for the sale of land shall be 
subscribed by two witnesses, and § 
9051, providing that no conveyance of 
land made in good faith and for a 
valuable consideration shall be void 
by reason of any defect in any stat- 
utory requisite in signing, attesta- 
tion, etc., an option for the purchase 
of land is not void, so as to preclude 
the grantee from maintaining a suit 
for specific performance, because of 
the fact that it is not witnessed. 
Solomon Mier Co. vy. Hadden, 111 N. 
W. 1040, 148 Mich. 488, 118 Am.S.R. 
586, 12 Ann.Cas. 88. 

{b] Written instrument.—Where 
so required by statute, an option for 
the sale of land must be in writing. 
Barchus v. Johnson, 92 So. 566, 151 
La. 985. 


49. Wilcox Canadian Land Co. v. 
Stewart & Matthews Co., 119 N.W. 
504, 107 Minn. 85. 


50. Pfent v. Michaux, 204 N.W. 86, 
231 Mich. 500; Esselstyn v. Meyer & 
Chapman State Bank, 208 P. 910, 63 
Mont. 461. 


[a] Memorandum.—W here the 
parties were capable of contracting, a 
memorandum written by the vendor, 
showing subject matter, considera- 
tion, mutual covenants, and all essen- 
tials of a complete executory contract 
on the part of the vendor to sell and 
of the purchaser to buy option on the 


vendor’s lands, if the purchaser decid- 
ed to take them, was sufficient. Wil- 
son v. Spry, 223 S.W. 564, 145 Ark. 21. 

51. Pearson vy. Horne, 77 S.E. 387, 
139 Ga. 453. 


[a] Agreements held certain.—(1) 
An option contract for the purchase 
and sale of land, certain as to the 
minimum amount of cash to be paid, 
and giving an option to pay all cash, 
becomes definite and certain upon the 
vendee accepting the option and of- 
fering to pay all cash, and other con- 
ditions in the contract as to security 
in case part cash only is paid are ren- 
dered immaterial, although set out in 
the complaint. Beddow v. Flage, 132 
NW. 637, 22 0N. Ds 53.55(2)) “Where 
defendant agreed to give plaintiff a 
right to purchase certain land for the 
Same price that might be offered her 
by other parties, the contract is not 
void because of indefiniteness as to 
the price to be paid. Pearson v. 
Horne, 77 S.6. 387, 139 Ga. 458. ‘(3') 
An option contract for the sale of a 
boundary of land, consisting of sey- 
eral tracts containing four hundred 
ninety-two acres each, provided that 
the price should be five dollars per 
acre, the purchaser to assume the 
amount due the county on each tract, 
stipulating that thirteen thousand five 
hundred dollars was to be paid in 
cash in addition to the amount de- 
posited in escrow to secure perform- 
ance, and the remainder of the consid- 
eration to be evidenced by three notes 
due in one, two, and three years. It 
further provided that separate deeds 
should be given for the separate 
tracts, and that each tract should 
carry its own indebtedness. It was 
held that the contract was not uncer- 
tain as to the amount to be paid, since 
the amount of the unpaid considera- 
tion for any particular tract was the 
difference between the contract price 
of five dollars per acre, less the ag- 
gregate of indebtedness due the coun- 
ty_on that tract, plus the cash paid the 
sellers prorated between the several 
tracts on an acreage basis. Naylor 
v. Parker, (Tex.Civ.App.) 139 S.w. 
93 


do. 


52. Swedish-American Nat. Bank 
vy. Merz, 179 N.Y.S. 600. 
53. Sulzberger v. Steinhauer, 209 


N.W. 68, 235 Mich. 253: De Remer v. 
Anderson, 169 P. 787, 41 Nev. 287, 25 


A.L.R. 775; Myers v. Metzger, 48 A, 
1118, 61 N.J.Eq. 522 [rev on other 
grounds 52 A. 274, 63 N.J.Eq. 779]; 


Broadway Hospital, etc. v. Decker, 92 
P. 445, 46 Wash. 586. 


{a]_ Description held sufficient.— 
(1) Description of land as about 
twenty acres on “S. HE” corner of 
named roads in named township was 


*By JOSEPH W. ROUSE (§§ 15-37). 


land agreed to sell it to the other party at any price 
that may be offered for the property by other par- 
ties was not void for indefiniteness as to the time 
within which plaintiff was to accept the option.°7 
Exclusiveness. 
part with the right to sell to any one other than the 
optionee for the time limited,®® and one who secures 
an option knowing that a previous option has been 
given secures no rights unless the optioner could 


It is essential that the optioner 


sufficiently definite, irrespective of 
the existence of another such town- 
ship in or out of the state. Sulz- 
berger v. Steinhauer, 209 N.W, 68, 235 
Mich. 253. (2) Description of land 
in an option contract to convey is 
not so indefinite as to render the con- 
tract unenforceable where a compe- 
tent surveyor testified that with noth- 
ing but the option he had no diffi- 
culty in locating the land. Carter v. 
Hook, 83 S.H. 386, 116 Va. 812. (3) 
An option to purchase land particu- 
larly described, “being all of the 
land owned by the vendor in the coun- 
ty,” is a contract to convey only the 
land within the boundaries described 
and does not include other land owned 
by the vendor in the county named. 
pare v. McCoy, 74 S.E. 321, 158 N. 
(oe 5. 


[b] Proof of application.—An op- 
tion contract must so describe prop- 
erty that it can be identified from the 
instrumert itself, although parol evi- 
dence is admissible to show the de- 
scription’s application. De Remer v. 
Anderson, 169 P. 737, 41 Nev. 287, 25 
ALTAR. 75: 


{c] Description in other instru- 
ment.—Where an option contract for 
the purchase of land is defective in 
its description of the property, a 
lease subsequently executed and defi- 
nitely describing the property, but 
containing no reference to the option 
contract and showing no _ relation 
thereto, cannot be resorted to to aid 
the defective description. Broadway 
Hospital, ete. v. Decker, $2 P. 445, 47 
Wash. 586. 


54. Fletcher v. Southern Loan Cox; 
93 S.E. 313, 20 Ga.App. 653. 


[a] Thus the description in an op- 
tion contract,¢‘‘my half interest in the 
property corner of Second and Cherry 
streets, Macon, Ga.,’’ is not so vague 
as to be incapable of being applied 
by extrinsic evidence to the property 
in which the signer of the agreement 
had a half interest. Pearson vy. 
Horne, 77 S.H. 387, 189 Ga. 453. 


55. Parrott v. McCormick, 71 So. 
523, 139 La. 318; Nervis v. McCor- 
mick, 71 So. 528, 139 La. 318; Dun- 
ham v. McCormick, 71 So. 523, 139 La. 
317; Calhoun v. Christine Oil & Gas 
Co., 71 So. 522, 139 La. 316: Bristo v. 
Christine Oil & Gas Co., 71 So. 521, 
1389 La. 312. See Miller v. Miller, 190 
Tll.App. 368. 


56. Price v. Town of Ruston, 132 
So. 653, 171 La. 985. 


57. Pearson v. Horne, 77 S.E. 387, 
139 Ga. 453. 


58. Gessleman v. 


Phillips, 
W. 750, 110 Neb. 416. 


193° N. 
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revoke the prior option.®® 
Signing. 


edged, is recordable.®* 


Revenue stamps have been held not necessary to 


options.°4 


[§ 16] 2. Consideration®*’—a. In General. 
other contracts,°® unless the option is under seal 


59. Bethea v. McCullough, 70 So. 
580, 195 Ala. 480. 

60. Sulzberger v. Steinhauer, 
N.W. 68, 235 Mich. 253. 

61. Johnson y. Ford, 245 S.W. 531, 
147 Tenn. 63. 

62. Stark v. Bauer Cooperage Co., 
3 F.(2d) 214 [cert den 45 S.Ct. 464, 267 
U.S. 604, 69 L.Ed. 809]. 

63. Chesbrough v. Vizard Inv. Co., 
160 S.W. 725, 156 Ky. 149. 
mare Hughes v. Antill, 23 Pa.Super. 

65. For options to purchase mining 
Pevorty see Mines and Minerals § 
530. 

66. See Contracts §§ 145-149. 

67. Effect of seal see infra § 17. 

68. U.S.—Kirby-Carpenter Co. v, 
Burnett, 144 F. 635, 75 C.C.A. 4387. 

Ala.—City of Andalusia v. Alabama 
Utilities Co., 133 So. 899, 222 Ala. 689. 


209 


I1l.—Corbett v. Cronkhite, 87 N.E. 
Sisco os LL 9: 
Ky.——-Thompson v. Reid, 101 S.W. 


964,025 Ky..585,.0) Ky. 176, 10k. 
AWN. 6.) 195, 128 Am.S.R.259, 

La.—Glover v. Abney, 106 So. 735, 
160 La. 175. 

Mich.—Bailey v. Grover, 213 N.W. 
137, 287 Mich. 548; George v. Schu- 
man, 168 N.W. 486, 202 Mich. 241. 

Minn.—Morrison v. Johnson, 181 N. 
W. 945, 148 Minn. 348. 

Miss.—Bancroft v. Martin, 109 So. 
859, 111 So. 434, 144 Miss. 384; Com- 
stock v. North, 41 So. 374, 88 Miss. 
754. 

N.J.—Polish-American Volunteer 
Defenders of America v. Roman 
Catholic Church of Our Lady of Chen- 
stohowa, 139 A. 709, 102 N.J.Eq. 73. 


N.Y.—Spitzli. v. Guth, 183 N.Y.S. 
743, 112 Misc. 630. 

Or.—Mossie v. Cyrus, 
C2 4ee OleOle, Lia” 

Alta.—Hollister v. Porchet, 17 Alta. 
L. 298, 66 Dom.L.R. 579. 


{a] Computation of consideration. 
—The measure of liability of one con- 
tracting to pay as a consideration for 
an option on certain real property a 
sum equal to the annual interest at 
four per cent of the purchase price 
of the land, fixed at twenty-five dol- 
lars per acre, and describing the tract 
by metes and bounds and distances, 
and stating that it contains four hun- 
dred and ten acres, more or less, is 
determined by the actual acreage, and 
not by the number of paper acres. 
Warden y. Tesla, 87 N.Y.S. 853, 93 
App.Div. 520. 

[b] Consideration held sufficient. 
—(1) Where the vendor wished to sell 


LS Se 010s 


The optionee need not sign the option,®°® 
but where it was not to be binding and effective 
until signed and delivered, and the date was left 
blank to be filled in when the last signature was 
obtained, the date of the option was the date when 
the last signature was obtained,®! and the fact that 
he does will not make it a bilateral contract.°? 


Recording. An option to purchase land, being for 
an interest in land, and being properly acknowl- 
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and the seal in the particular jurisdiction renders 


a consideration unnecessary,®* an option must be 
supported by a consideration,®* as an offer to sell 
land, although coupled with an agreement to leave 
it open for a specified time for acceptance, if such 
agreement is not supported by a valuable consider- 
ation or under seal, is not a contract at all but merely 
an offer to sell which may be withdrawn at any time 
before it is accepted, even though the time allowed 
for acceptance has not expired, but which is changed 
into the binding contract of sale if accepted aceord- 
ing to its terms during the time specified and before 
it is withdrawn.°® 


So long as the option is support- 


ed by a valuable consideration it is binding whether 


Like 


the purchaser, who would not enter 
into a contract to buy without mak- 
ing a thorough cruise of timber on the 
land, which required time and ex- 
pense, and which cruise was for the 
benefit of both, such cruise was suffi- 


cient consideration for the agree- 
ment. Wilson v. Spry, 223 S.W. 564, 
145 Ark. 21. (2) An agreement by 


the grantee of an option to purchase 
land to bear a share of the expense of 
farming the land during the term of 
the option is sufficient consideration 
to support the option. Stein v, Lee- 
man, 119 P. 663,;—161 Cal. 5022.~(¢3) 
Cancellation of the grantor’s assump- 
tion of indebtedness was sufficient 
consideration for deed with option to 
repurchase. Smyser v. Kline, 281 P. 
927, 129 Kan. 72. (4) Conveyance of 
land is sufficient consideration for an 
option agreement requiring agents to 
repurchase the vendee’s land on the 
vendee becoming dissatisfied, execut- 
ed at time of conveyance. Anderson 
v. Bills, 4167 N.E. 864, 335) Tl.) 524. 
(5) One hundred dollars is an ade- 
quate consideration for an option to 
purchase within six months an undi- 
vided one-half interest in a tract of 
land for thirty thousand dollars. 
ee v. Kimmel, 184 P. 762, 76 Okl. 
Soe 


{c] Consideration held insufficient. 
—(1) An option to purchase is not 
sustained as to consideration by an 
advance payment made by the gran- 
tee, to be returned on his determina- 
tion not to accept. Friendly v. El- 
wert, 105 P. 404, 112 PB. 1085, 57 Or. 
599, Ann.Cas.1913A 357. (2) An 
agreement by an agent authorized to 
sell land that he will endeavor to sell 
it at a fixed net price to the owner is 
not a sufficient consideration for the 
grant of an option to such agent to 
purchase the land at that price within 
a certain time, the contract being a 
mere proposal to sell and revocable by 
the owner at any time before the land 
is sold or the agent exercises his op- 
tion to purchase. Jolliffe v. Steele, 
98 P. 544, 9 Cal.App. 212. (3) Where 
plaintiff signed a written memoran- 
dum by which he agreed to purchase 
from defendant a certain house and 
lot, which agreement was carried out 
by a conveyance, and on the same pa- 
per there was a memorandum signed 
by defendant by which he agreed to 
sell the said property and added: “I 
also promise to give the purchaser the 
option of purchasing the vacant lot 
to the south of this lot” for a specified 
sum “providing that this offer be ac- 
cepted within one year from date,” 
the two writings being found to have 
been signed at the same time, it was 
held that the offer or option as to the 
vacant lot was not an integral part 
of the agreement for the sale of the 
land mentioned in the first part of 


or not the consideration is adequate,‘® and a nom- 
inal consideration has been held sufficient’? although 


the memorandum, so as to supply a 
consideration sufficient to Support the 
“promise’’ made in the latter part and 
prevent revocation thereof. Davis v. 
Shaw, 21 Ont.L. 474, 15 Ont.W.R. 134, 
%6 Ont.W.R. 2738, 1 Ont.W.N, 991: 


[d] New option, given after ex- 
piration of the first one, must also 
have consideration. Yee Hop v. Na- 
kuina, 27 Hawaii 286. 

[e] Option to repurchase.—(1) 
The original conveyance is a sufficient 
consideration for a provision in a con- 
tract for the sale of land that the 
purchaser will reconvey to the ven- 
dor for a certain Sum when he con- 
eludes to resell. Peterson v. Chase, 
91. NiWs 687, -115 Wis. 239° (2) ihe 
waiving of security upon notes given 
by the purchaser to the vendor is a 
sufficient consideration to support an 
option to repurchase. Bradford v. 
Foster, 9 S.W. 195, 87 Tenn. 4. 


{f] Option to sell.—in a written 
contract providing that if A will buy 
certain land from a third person for 
a certain sum, B, the other party to 
the contract, at the end of a year will 
buy it from A for a certain larger 
sum, if A shall elect to sell, the op- 
tion to sell is supported by a sufficient 
consideration and is specifically en- 
forceable in equity. Watts v. Kellar, 
56 BS 1 SACL CsA.. 3043 

69. See infra §§ 50, 66. 

70. Ross v. Parks, 8 So. 386, 93 
Ala. 153, 30 Am.S.R. 47, 11 L.R.A. 148; 
Marsh: v.. Lott, 97 P.°163; 8 Cal-App: 
384; Blount v. Lynch, 100 S.E. 644, 24 
Ga.App. 217. 

71. Ala.—Bethea v. McCullough, 70 
So. 680, 195 Ala. 480; Ross v. Parks, 
8 So. 368, 98 Ala. 153, 30 Am.S.R. 47, 
11 L.R.A. 148. 


Cal.—Marsh y. Lott, 
Cal.App. 384. 

Ill—Adams vy. Peabody Coal Co., 
82 N.E. 645. 230 Ill. 469; Seyferth v. 
Groves & SS. RoR. Co.) 75. Neb bees 
217- Tl. 488" Lan 1 19 Men sApp. ber bite 
aa. v, Warren, 51 N.E. 580, 175 Dl. 

Ind.—Bauermeister v. Sullivan, 160 
N.E: 105, 87 Ind.App. 628. 

Ky.—City of Murray v. Holcomb, 47 
S.W.(2d) 1026, 243 Ky. 287. 

Mich.—Windiate v. Lorman, 211 N. 
W. 62, 286 Mich. 581; Sulzberger v. 
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Steinhauer, 209 N.W. 68, 235 Mich. 
253; Wayne Woods Land Co. y. Bee- 
man, 178 N.W. 696, 211 Mich. 360; 
George v. Schuman, 168 N.W. 486, 
202 Mich. 241. But see Axe v. Tol- 
bert, 146 N.W. 418, 179 Mich. 556 
(holding that an ‘option’ to pur- 


chase made binding by mutual agree- 
ment, for a valid consideration, that 
the offer shall not be revoked, must 
not only be mutual, but must be based 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 16-18] : 


the contrary has been held.*? 


mone 
the offer an option.74 


optionee.75 The consideration for 


be separate and distinet from the purchase price 
of the land,‘® although it may afterward be ap- 
plied toward the payment of the purchase price;*@ 
but where a deed was made conveying a lot of land 
and at the same time, for the same consideration, 
a separate agreement was made by the grantors in 
the deed to convey to the grantee an adjoining par- 
cel under certain circumstances, the deed and agree- 
ment should be considered as one contract, one con- 
sideration operating as the purchase money of 


upon a substantial, and not merely a 
nominal, consideration). 


Minn.—Morrison v. Johnson, 181 N. 
W. 945, 148 Minn. 343. 


Utah.—Thomas y. Johnson, 186 P. 
437, 55 Utah 424. 


fa] Statutory provisions making 
adequate consideration for a contract 
a condition for the specific enforce- 
ment thereof, has reference: to the 
consideration to be paid for the prop- 
erty and does not apply to the suffi- 
ciency of the consideration paid for 
an option to purchase the property at 
a stipulated price but any considera- 
tion, however small, will suffice. 
Manel Ve Jott, S97) berl63,e8 CakApp, 
Q 
~ooOt. 

[b] Consideration held sufficient.— 
(1) One dollar and other valuable 
considerations. Adams v. Peabody 
Goal Co., 82: N.E.* 645; 2380 dll» 469; 
Windiate v. Lorman, 211 N.W. 62, 236 
Mich. 531. (2) One dollar. Guyer 
v. Warren, 51 N.E. 580, 175 Ill. 328; 
Bauermeister v. Sullivan, 160 N.E. 
105, 87 Ind.App. 628; City of Murray 
v. Holcomb, 47 S.W.(2d) 1026, 243 Ky. 
287; Wayne Woods Land Co. v. Bee- 
man, 178 N.W. 696, 211 Mich. 360; 
Morrison v. Johnson, 181 N.W. 945, 
148 Minn. 343; Thomas vy. Johnson, 
186 P. 487, 55 Utah 424. (3) Fifty 
cents. Ross v. Parks, 8 So. 368, 93 
Ala. 153,30 Am.S.R. 47, 11 L.R.A. 148. 
(4) Twenty-five cents. Marsh v. 
Lott, 97 P. 163, 8 Cal.App. 384. 


72. Hogan v. Richardson, 266 S.W. 
299, 166 Ark. 381; Rude v. Levy, 96 P. 
560, 43 Colo. 482, 127 Am.S.R. 123, 24 
L.R.A.N.S. 91; Stamper v. Combs, 176 
S.W. 178, 164 Ky. 7383; Thompson v. 
Reid, 101 S.W. 964, 125 Ky. 585, 31 Ky. 
Tj. 176, 10 L.ReACN:S. 195, 128 Am:S.R. 
259. 

73. Thomas v. Johnson, 186 P. 437, 
55 Utah 424. 


74, Corbett v. Cronkhite, 87 N.E. 
S74, 9239) Di. 9 "Axe ivi Tolbert,’ 146 
N.W. 418, 179 Mich. 556; Bancroft v. 
Martin, 109 So. 859, 111 So. 434, 144 
Miss. 384: Comstock Bros. v. North, 
41 So. 374, 88 Miss. 754. But see 
Fajardo v. Sucrerie Centrale Coloso, 
10 Porto Rico Fed. 62 (expenses in- 
curred in reliance on option held suf- 
ficient). 

75. Smith v. Cauthen, 54 So. 844, 
98 Miss. 746; Clarno v. Grayson, 46 P. 
426, 30 Or. 111. 


{a]_ Rule applied.—(1) Where the 
consideration for an option contract 
to convey to any purchaser procured 
by an agent is the performance of cer- 
tain acts, the promise to convey is not 
binding until such acts are per- 


If the consideration 
for the purchase of the property is adequate, the 
consideration for the option, however small, is bind- 
Expenses incurred before an offer is with- 
drawn do not furnish consideration so as to make 
The consideration for an op- 
tion may be the performance of certain acts by the 
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both.7§ 


the option must 


paid.*? 


formed; but, when they are _ per- 
formed, the contract to convey be- 
comes irrevocable. Smith v. Cauthen, 
54 So. 844, 98 Miss. 746. (2) Making 
of improvements and payment of 
taxes constitutes consideration for op- 
tion to purchase. Perkins vy. Hadsell, 
50 Ill. 216. (3) Entry and outlay of 
labor and money on the property is 
sufficient consideration for the option, 
Spans v. Grayson, 46 P. 426, 30 Or. 


76. Morrison v. Johnson, 181 N.W. 
945, 148 Minn. 348; Ide v. Leiser, 24 
P: 695, 10 Mont. 5. 

77. Moore v. Beiseker, 147 F. 367, 
77 C.C.A. 545; Ide v. Leiser, 24 P. 695, 
10 Mont. 5. 

78. Myers v. Metzger, 48 A. 1113, 
61 N.J.Eq. 522 [rev on other grounds 
Be A ois Ose Ned seen (rolls 


79. See Contracts § 147. 


80. U.S.—Willard  v. 
Wall. 557, 19 L.Ed. 501. 

Ga.—Black v. Maddox, 30 S.BE. 723, 
104 Ga. 157. 

Mass.—Boyden v. Hill, 85 N.E. 413, 
198 Mass. 477; O’Brien v. Boland, 44 
N.E. 602, 166 Mass. 481; Mansfield v. 
Hodgdon, 17 N.E. 544, 147 Mass. 304. 

Minn.—MecMillan vy. Ames, 22 N.W. 
612, 33 Minn. 257. 


N.C.—Samonds y. Cloninger, 127 S. 


Tayloe, 8 


E. 706, 189 N.C. 610;) Thomason v. 
Bescher, 97 S.E. 654, 176 N.C. 622, 2 
A.L.R. 626. 


Va.—Parker v. Murphy, 146 S.E. 
254, 152 Va. 173; Watkins v. Robert- 
son, 54, S:H. 33,105 Va. 269, 115° Am. 
S.R. 880, 5 L.R.A.N.S. 1194 [overr 
Graybill v. Braugh, 17 S.E. 558, 89 Va. 
895, 37 Am.S.R. 894, 21 R.A. 133]. 


W.Va.—Casto v. Cook, 112 S.B. 502, 
91 W.Va. 209; Weaver v. Burr, 8 S.E. 
(43; ole W.Madd Uo Osa) Tanks Ag 94.8 heit 
Donnally v. Parker, 5 W.Va. 301]. 


Ont.—Savereux v. Tourangeau, 
Ont.L. 600, 11 Ont.W.R. 944. 


81. U.S.—Smith y. Reynolds, 8 F. 
696, 3 McCrary 157. 

Ae ih v. Darnell, 5 Colo. 
302. 

Tll.—Corbett v. Cronkhite, 87 N.E. 
874, 239 Ill. 9; Crandall v. Willig, 46 
N.E. 755, 166 Ill. 233. But see Adams 
v. Peabody Coal Co., 82 N.E. 645, 230 
Ill. 469 (seal imports consideration). 

Mo.—Davis v. Petty, 48 S.W. 944, 
147 Mo. 374; Wallace v. Figone, 81 
S.W. 492, 107 Mo.App. 362. 

Or.—Mossie v. Cyrus, 119 P. 485, 
G2 Aen ile) Troenlasdss 


[a] Effect of seal.—aA seal affixed 
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[§ 17] b. Seal. 
erally,?® in some jurisdictions if the instrument giv- 
ing an option to purchase or sell land is under seal, 
it imports a consideration, or, more properly, ren- 
ders one unnecessary, and is binding without any 
actual consideration,®® while in others the agreement 
will not be enforced if there is in fact no consid- 
eration, even though it is under seal.5+ 


[§ 18] c. Payment of Consideration. 
that the consideration named in the option contract 
has not been paid does not necessarily defeat the 
contract or render it less enforceable,*®? although it 
has been held that the consideration must have been 
A recital of consideration will not prevent 
the optioner from showing that in fact no consider- 
ation was paid.*# 
not been paid the vendor may recover it.*® 


[66 C.J.] 495 


As in the ease of contracts gen- 


The faet 


If the recited consideration has 


to a signature of one executing an op- 
tion to purchase land was only prima 
facie evidence of a consideration for 
the option. Mossie v. Cyrus, 119 P. 
485, 624, 61 Or. 17. 


[b] Modification of option to buy, 
made under seal, presumes a consid- 
eration. Lewis v. Bollinger, 187 N.Y. 
S.-563,.115 Misc. 221. 


82. Blount v. Lynch, 100 S.B. 644, 
24 Ga.App. 217; Seyferth v. Groves, 
ete. RCo. 150 Ni. (622,217 T1483 
[aff 119 Ill.App. 275]; Sulzberger v. 
Steinhauer, 209 N.W. 68, 285 Mich. 
253: George v. Schuman, 168 N.W. 
486, 202 Mich. 241; Real Estate Co. of 
Pittsburgh vy. Rudolph, 153 A. 438, 301 
Pa. 502. 

[a] Acknowledgment of receipt of 
consideration.—An option to purchase 
realty, acknowledging receipt of one 
dollar as consideration is supported 
by legal consideration, regardless of 
whether dollar was in fact paid. 
Real Estate Co. of Pittsburgh v. Ru- 
dolph, 153 A. 438, 301 Pa. 502. 


[b] Tender of nominal considera- 
tion recited in an option to purchase, 
signed by the optioners, estops the 
optioners from avoiding the option. 
Seyferth v. Groves, etc., R. Co., 75 N. 
BH. 522, 217 Il). 488 [aff 119 11l.App. 
275]; Sulzberger v. Steinhauer, 209 
N.W. 68, 235 Mich. 253; George v. 
Schuman, 168 N.W. 486, 202 Mich. 241. 


83. Davidson v. Norstrant, 15 Alta. 
L. 252; McGregor v. Chalmers, (Man.) 
11 Dom.L.R. 157, 24 West.L.R. 176. 


[a] Rule applied.—(1) Defend- 
ant’s right to avoid an option given 
plaintiffs to purchase land, because a 
check given by one of them for one- 
half the consideration of the option 
was dishonored, is not affected be- 
cause the other plaintiff, on receiv- 
ing notice of cancellation of the op- 
tion, offered defendant the amount of 
the check. McGregor v. Chalmers, 
(Man.) 11 Dom.L.R. 157, 24 West.L.R. 
176. (2) Defendant did not waive 
the right to avoid an option given 
plaintiffs to purchase land, because of 
dishonor of a check given by one of 
them for one-half the price, by allow- 
ing the latter time in which to pay the 
check. McGregor v. Chalmers, supra. 


{b] Where payment of considera- 
tion is expressed, in option under seal, 
payment is a condition precedent to 
binding effect of option. Davidson vy. 
Norstrant, 15 Atla.L. 252. 


84. Raymer v. Hobbs, 146 P. 906, 
26 Cal.App. 298;, Stigler v. Jaap, 35 
So. 948, 83 Miss. 351. 

85. Bethea v. McCullough, 
680, 195 Ala. 480. 


70 So. 
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[§ 19] d. Forfeiture or Loss of Option Money. 
Ordinarily, upon failure of the optionee to exercise 
his option within the time allotted, he forfeits the 
money which he has paid for the option,®® especially 
where the contract so provides,** and a provision for 
forfeiture of the option money does not of itself 
render the contract unreasonable or objectionable.** 
The money so forfeited becomes the property of 
Where, however, the vendor cannot 
comply with the agreement it has been held that the 
optionee may recover back the payment.?° 


the vendor.®® 


86. Holdener v. Howard, 236 P. 971, 
72 Cal.App. 278; Compton Land Co. v. 
Vaughan, 164 P. 610, 33 Cal.App. 130; 
Bradford v. Sunset Land & Water Co., 
157 7h. 120, 30 CalApp; “873 Sooy vi 
Winter, (Mo.App.) 193 S.W. 845; Tor- 
rey v. McFadyen, 81 S.E. 296, 165 N. 
C. 237; Bush v. Merrill, (Tex.Commn. 
App.) 206 S.W. 834 [aff (Civ.App.) 156 
S.W. 606]. 

87. King v. Kloh, 
10 S.W.(2d) 1043. 

88. Delano v. Saylor, (Ky.) 113 S. 
W. 888. 

89, King v. Kioh, 
10 S.W.(2d) 1043. 

[a] Thus (1) forfeited option 
money became the vendors’ property 
on failure to purchase lands, and 
could not be applied on certain notes 
without the vendors’ consent. King 
v. Kloh, (Tex.Civ.App.) 10 S.W.(2d) 
1043. (2) Holders of options to pur- 
chase four sections, conveyed by one 
deed reserving vendor’s lien on all, 
could not apply forfeited money to 
the satisfaction of the entire indebt- 
edness against two sections, without 
the vendor’s consent. King vy. Kloh, 
supra. 


$0. Frye Pulpwood Co. v. Ray, 95 
A. 1039, 114 Me. 272. 


[a] Effect of action to recover.— 
An action for money had, begun by 
plaintiff, who for substantial payment 
had acquired an option to purchase 
defendant’s land, is in itself a rescis- 
sion, defendant being unable to com- 
ply with the contract. Frye Pulp- 
wood Co. v. Ray, 95 A. 1039, 114 Me. 
272. 

91. Torrey v. McFadyen, 81 S.E. 
296, 165 N.C. 237. 


92. Munn v. Vigeon, 3 Ont.W.N. 
1532, 22 Ont.W.R. 736, 4 Dom.L.R. 341 
{aff 3 Ont.W.N. 811, 21 Ont.W.R. 660, 
2 Dom.L.R. 246]. 


93. See Contracts §§ 481-592. 


94. Real Estate Co. of Pittsburgh 
v. Rudolph, 153 A. 438, 301 Pa. 502. 


{a] Rule applied.—(1) First right 
to purchase if a lodge owning the 
third story of a building should ‘“de- 
sire’ to sell was construed as con- 
ferring the right when about to sell. 
Price v. Town of Ruston, 132 So. 653, 
171 La. 985. (2) The phrase “at any 
time during the life of this option,” 
in a contract to convey land, means 
during the time in which the con- 
tract of sale was to be consummated 
by a conveyance for a stated price. 
Charbonier v. Arbona, 67 So. 41, 68 
Fla. 194. (3) Where plaintiff, the 
owner of two adjoining lots, sold one 
of them to a church and by will de- 
vised the other lot to the church, and 
upon the sale executed a writing re- 
citing the bequest and agreeing that, 
if she should at any time be con- 
strained by any cause to sell the de- 
vised lot, the trustee of the church 
or his successor should have the op- 
tion to buy it for a stated sum, and 
that the lot should not be sold un- 


(Tex.Civ. App.) 


(Tex.Civ. App.) 
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Where 


less plaintiff should be constrained by 
circumstances requiring such sale, the 
“eauses of constraint,’ as the term 
was used in the writing, did not re- 
fer alone to financial causes, and did 
not bind the owner not to sell unless 
compelled to sell to raise money for 
her support, but merely created a 
binding obligation not to sell unless 
constrained to do so from some cause 
requiring it. Smyth v. Nelson, 68 
S.H. 1032, 135 Ga. 96. (4) A provision 
in a contract under which defendant 
agreed to sell certain lands for plain- 
tiff within a time fixed, plaintiff re- 
serving the option to cancel the con- 
tract as to all lands not sold at the 
termination of that period, or insist 
on the purchase of the remaining 
lands by the defendant, is not a de- 
termination of the remedy on defend- 
ant’s refusal to purchase. Wilcox 
Canadian Land Co. v. Stewart & Mat- 
thews Co., 119 N.W. 504, 107 Minn. 85. 
(5) A deed reciting that if the street 
in front of certain lots should be va- 
cated the grantee might purchase the 
strip abutting on front of lots at mar- 
ket value, was merely an option which 
imposes no obligation on _ grantee. 
Skeritt Inv. Co. v. City of Englewood, 
248 P. 6, 79 Colo. 645, 


95. Inter-Southern Life Ins. Co. v. 
Shutt, 1 Siw (da) 80d) 175 Ark. 1951; 
Conn v. Heaps, 216 N.W. 73, 205 Iowa 
248; McHenry v. Mitchell, 68 A. 729, 
2195 Pa 297. 


[a] Particular options construed. 
—(1) Under an option contract as 
viewed and construed in the light of 
the actions of the parties and their 
representatives, the estate of the op- 
tionee was entitled to the same right 
as the optionee would have had to 
give back a mortgage in payment. 
Farley v.. Secor; 152 N.Y.S. 787, 167 
App.Div. 80. (2) Although an option 
given plaintiffs by defendants did not 
mention ‘the disposal of insurance 
money in case of a fire before a deed 
was executed in view of the fact that 
it was examined and approved by at- 
torney for plaintiffs and acknowl- 
edged before a notary by one of the 
defendants, it constituted a complete 
statement of the agreement of de- 
fendants and is valid and binding. 
Strong v. Moore, 207 P. 179, 106 Or. 
12; 23) ADL Rit i207, (3), Where’ the 
maker conveyed land to payee in part 
payment of note, and contemporane- 
ously obtained option to purchase land 
owned by payee, who prior to such 
conveyance had no. land, the option 
contract included the land so con- 
veyed. Garcia v. Yzaguirre, (Tex. 
Commn.App.) 213 S.W. 236 [rev (Civ. 
App.) 172 S.W. 139]. (4) An agree- 
ment by the owner of land to sell to 
defendant at the owner’s election to 
sell, and an agreement by defendant 
to purchase at his election, creates a 
double option, unenforceable unless 
the owner elected to sell and defend- 
ant elected to buy at the same time. 
Saraceno vy. Carrano, 103 A. 631, 92 
Conn. 563. (5) Agreements extending 
options to purchase land construed to 


[§§ 19-20 


the payment was induced by the fraud of the option- 
er it may be recovered back. 
provides for a return of the money it must be return- 
ed when the option is not exercised.” 


[§ 20] D. Construction. 
rules of construction of contracts generally,®* the 
option contract must be construed as written, giv- 
ing every clause its plain meaning,®* and endeavoring 
to give effect to the intention of the parties,®® which 
may be gathered from the contract and acts of the 


Where the contract 


In accordance with the 


show an intent to pay interest and 
taxes irrespective of purchase. Moo- 
dy v. Zumwalt, 248 P. 678, 199 Cal. 
218 (continuous extension of option 
to purchase land is a sufficient consid- 
eration for promise to pay interest 
and taxes irrespective of purchase). 


(6) First right to purchase third 
story of a building owned _ by 
lodge was construed as entitling 
optionee to take the property at 
the price offered by the highest 
bidder at sheriff’s sale. Price v. 


Town of Ruston, 132 So. 653, 171 La. 
985. (7) First right to purchase does 
not require optionee to make highest 
bid at sheriff's sale. Price v. Town of 
Ruston, supra. (8) An option to pur- 
chase land containing no agreement 
to purchase crop only did not give 
optionee any interest in the crop aside 
from the land. Jacobson v. Barnes, 
291 BP. 1109, 158 Wash 692.) Cosa 
thirty-day option to purchase with ad- 
ditional limit until title was perfected 
construed to contemplate a reason- 
able time after thirty days, and a 
year and six or seven months was un- 
reasonable. Crutchfield v. Griffin, 280 
P. 1075, 139 Okl. 35. (10) Privilege 
to sell part of the east half of land 
and west half gave no privilege to 
sell a parcel from the west half. In- 
ter-Southern Life Ins. Co. v. Shutt, 1 
S.W.(2d) 801, 175 Ark. 1161. (11) An 
option contract between parties hav- 
ing an interest in encumbered land, 
for purchase of one-third interest, 
making no reference to a clear con- 
veyance, construed not to require con- 
veyance clear of mortgage. Conn v. 
Heaps, 216 N.W. 738, 205 Iowa 248. 
(12) Under a contract giving an op- 
tion to purchase real estate at cost 
plus taxes and interest, as shown by 
the optioner’s books, or those of a 
third person, there was no implied 
agreement to furnish the optionee fig- 
ures from books, to enable him to 
make an intelligent choice whether or 
not: to accept. Kenyon vy. Suburban 
Realty Corporation, 139 N.E. 172, 244 
Mass. 571. (13) Under an option for 
the purchase of real estate at cost 
plus taxes and interest, as represent- 
ed by optioner’s books or those of a 
third person, a promise of the op- 
tioner to furnish the figures from its 
books did not become an element of 
the original contract, requiring action 
on its part, and excusing optionee’s 
nonaction. Kenyon v. Suburban Real- 
ty Corporation, supra. (14) An op- 
tion on the Eagle Block, separated 
by a party wall from another, is for 
the building and land on which it 
stands with party wallrights. Wead- 
ock) ve Champe, 5160; INaWs, 564, 2193 
Mich. 553, Ann.Cas.1918C 874. (15) 
Where defendants’ ancestor in title 
gave option to college trustees to take 
so much land as they ‘may choose for 
a reservoir site,” the choice was with 
the grantee, and it could not be lim- 
ited in its choice to prepared plans 
or present needs. Trustees of Ham- 
ilton College v. Roberts, 119 N.E. 97, 
223 N.Y. 56. (16) An option contract 
construed to require the purchaser to 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§§ 20-22] 
parties.°° 


or uneertainty.°7 


[§ 21] E. Acceptance or Exercise of Option—1. 
An option does not consti- 
tute a sale or contract to sell,®* and cannot be en- 


Necessity of Acceptance. 


The construction placed on the contract 
by the parties will be followed in cases of ambiguity 
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option is exercised by acceptance of the offer.°® The 
“exercise” of an option is merely the election of the 


optionee to purchase the property.!| The acceptance 


proper time.# 


forced as such by either party thereto until such 


forfeit five thousand dollars in case 
of the failure to exercise the option, 
even though he did not make the first 
considerable payment. Syenite Trap 
Rock Co. v. Williams, 153 N.Y.S. 74. 
(17) Where defendant executed a note 
to a loan society payable in install- 
ments and, the principal not having 
been paid, executed a trust deed to 
secure the note, and later executed an 
agreement giving plaintiff in consid- 
eration of one thousand dollars an op- 
tion to purchase the property, a part 
of the remaining five thousand dol- 
lars for the price to be paid to the 
bank for defendant in installments, 
and the balance of the price to be paid 
to the loan society, agreeing to the 
terms of the trust deed executed to 
it, and further providing that defend- 
ant should execute a deed subject to 
the trust deed and place it in escrow 
with the bank to be delivered to plain- 
tiff upon payment of the installments 
to the bank, and that plaintiff should, 
after exercising the option, pay the 
installments to the loan society which 
defendant was bound to pay to it un- 
der the trust deed, under the option 
agreement, construed in view of the 
escrow deed which expressly convey- 
ed the premises to plaintiff subject to 
the deed of trust from defendant to 
the loan society, plaintiff assumed de- 
fendant’s indebtedness to the society 
as a part of her purchase price. 
Kaufman vy. All Persons, Etc., 117 P. 
586, 16 Cal.App. 388. 


96. Inter-Southern Life Ins. Co. v. 
Shutt, 1 S.W.(2d) 801, 175 Ark. 1161; 
Smith v. Blodget, 201 P. 584, 187 Cal. 
235; Work v. Associated Almond 
Growers of Paso Robles, 282 P. 965, 
102 Cal.App. 232; Low v. Young, Mul- 
larky & Long, 138 N.W. 828, 158 Iowa 
15. 


[a] Correspondence.—Where a de- 
fendant by letters and telegrams 
agreed to give plaintiff an option to 
purchase land, a deposit of earnest 
money to be made in a designated 
bank, and the bank, without author- 
ity from defendant; executed a for- 
mal contract of sale, the terms of the 
option contract were to be determined 
by the correspendence, and not by 
the writing executed by the bank. 
Tyng v. Constant-Loraine Iny. Co., 108 
P. 1109, 37 Utah 304. 


97. Bridges v. Shirling, 
862, 26 Ga.App. 279. 


98. See supra § 12. 


99. 'U.S.—Milwaukee Mechanics’ 
Ins’ Co= v~ Rhea, 1932 “95 60"Cicl A. 
LO3Is, 

Ala.—Wilkins vy. Hardaway, 55 So. 
817, 173 Ala. 57; Borst v. Simpson, 7 
So. 814, 90 Ala. 373. 


Alaska.—Montgomery v. Waldeck, 2 
Alaska 581. 


Ark.—Swift v. Erwin, 148 S.W. 267, 
104 Ark. 459, Ann.Cas.1914C 368; In- 
diana, etc., Lumber, etc., Co. v. Pharr, 
102 S.W. 686, 82 Ark. 573. 


Cal.—Smith v. Banghan, 104 P. 689, 
156 Cal. 359, 28 L.R.A.N.S. 522: Con- 
way v. Hart, 62 P. 44, 129 Cal. 480; 
Gordon v. Swan, 43 Cal. 564; Ludy v. 
Zumwalt, 259 P. 52, 85 Cal.App. 119; 
Canty v. Brown, 105 P. 428, 11 Cal.App. 
487; Marsh v. Lott, 97 P. 163, 8 Cal. 
App. 384. 


Colo.—Gordon v. Darnell, 
[66 C. J.—32] 


105 S.E. 


5 Colo. 


302; Finnerty v. Fritz, 5 Colo. 174. 


Fla.—Orlando Realty Board Bldg. 
Corporation y. Hilpert, 113 So. 100, 
93 Fla. 954. 


Ga.—Larned y. Wentworth, 39 S.E. 
855, 114 Ga. 208. 


Idaho.—Kessler vy. Pruitt, 93 P. 965, 
971, 14 Idaho 175. 


Iil.—Anderson vy. Bills, 167 N.E. 864, 
335 Ill. 524; Kamenjarin v. Williams, 
158 N.E. 568, 327 Ill. 261; Laughner 
v. Smith, 83 N.E. 1052, 232 Ill. 534; 
Bostwick v. Hess, 80 Ill. 138. 


Ind.—Hilker yv. Curdes, 133 N®E. 851, 
77 Ind.App. 466. 


Iowa.—Stone v. Powell, 150 N.W. 
15, 168 Iowa 282; Rampton vy. Dobson, 
136 N.W. 682, 150 Iowa 315; Breen vy. 
Mayne, 118 N.W. 441, 141 Iowa 399; 
Myers v. Stone, 102 N.W. 507, 128 Iowa 
10, 111 Am.S.R. 180, 5 Ann.Cas. 912; 
Hopwood v. McCausland, 94 N.W. 469, 
120 Iowa 218. 


Kan.—Redden v. Bausch, 204 P. 752, 
110 Kan. 625; Caldwell v. Frazier, 68 
P. 1076, 65 Kan. 24; Blanchard v. 
Jackson, 37 P. 986, 55 Kan. 239; Bras 
v. Sheffield, 31 P. 306, 49 Kan. 702, 33 
Am.S.R. 386. 


Ky.—Stembridge v. Stembridge, 7 
S.W. 611, 87 Ky. 91, 9 Ky.L. 948. 

La.—Price v. Town of Ruston, 139 
So. 55, 19 La.App. 356. 


Mass.—Kenyon y. Suburban Realty 
Corporation, 139 N.E. 172, 244 Mass. 
Ol SLT, ye, Bila 40) IN, BL Sse hkGs 
Mass. 394. 


Mich.—Cameron vy. Shumway, 113 N. 
W. 287, 149 Mich. 634: Cleaves v. 
Walsh, 84 N.W. 1108, 125 Mich. 638. 


Minn.—-Womack v. Coleman, 100 N. 
W. 9, 92 Minn. 328. 


Mo.—Huggins v. Safford, 67 Mo.App. 
469; Ramsey v. West, 31 Mo.App. 676. 


Neb.—Darr vy. Mummert, 77 N.W. 
767, 57 Neb. 378. 


N.J.—Brooks y. Wentz, 49 A. 147, 61 
N.J.Eq. 474. 


N.Y.—Stokes v. Carpenter, 
Y.S. 1000, 166 App.Div. 441; Lewis v. 
Bollinger, 187 N.Y.S. 563, 115 Misc. 
221; Levy v. Kottman, 32 N.Y.S. 241, 
11 Misc. 372. 


Ohio.—Longworth vy. Mitchell, 
Ohio St. 334. 


Or.—Hartman v. Selling, 189 P. 887, 
192 P. 408, 97 Or. 368; Wetherby v. 
Griswold, 147 P. 388, 75 Or. 468: 
Friendly v. Elwert, 105 P. 404, 111 
P. 690, 112 BP. 1085, 57 Or. 599, Ann. 
Cas.1913A 357. 


Pa.—In re Cardon’s Estate, 122 A. 
234, 278 Pa. 153; Barton v. Thaw, 92 
A. 312, 246 Pa. 348, Ann.Cas.1916D 
570; Barnes v. Rea, 68 A. 836, 219 Pa. 
279; Weaver v. Sides, 65 A. 666, 216 
Pa. 301; Verstine v. Yeaney, 59 A. 689, 
210 Pa. 109. 


Vt.—Durfee House Furnishing Co. 
v. Great Atlantic & Pacific Tea Co., 
136 A. 379, 100 Vt. 204, 50 A.L.R. 1309, 


Wash.—Jacobson v. Barnes, 291 P. 
1109, 1110, 158 Wash. 691 [quot Cyc]. 


W.Va.—John v. Elkins, 59 S.B. 961, 
63 W.Va. 158; Fulton v. Messenger, 
56 S.E. 830, 61 W.Va. 477; Pollock vy. 
Brookover, 53 S.E. 795, 60 W. Va. 75, 
6 L.R.A.N.S. 403 and note; Weaver vy. 
Burr, 8 S.BE. 743, 31 W.Va. 736, 3 L.R. 


151 N. 


26 


must be in the proper form? and made within the 


[§ 22] 2. Form and Sufficiency of Acceptance— 


A. 94. 


Can.—Roots v. Carey, 49 Can.S.C. 
211, 17 Dom.L.R. 172, 6 West.Wkly. 27 
{rev_5 Alta.L. 125, 11 Dom.L.R,: 208, 
23 West.L.R. 890]. 


[a] Rule applied.—(1) A vendor's 
agreement with persons furnishing 
materials to the vendee that if the 
vendee defaulted they might take over 
the contract and protect themselves, 
if treated as an option to purchase 
the property, gave no right of action 
upon the vendor’s sale to another, 
where the materialmen had never ac- 
cepted the offer. Hilker v. Curdes, 
133 N.E. 851, 77 Ind.App. 466. (2) 
The fact that the vendor had merely 
a life estate in the land did not show 
a waiver of the purchaser’s noncom- 
pliance with the terms and conditions 
of the option to purchase land, in the 
absence of a showing that she in- 
formed the purchaser thereof. Red- 
den v. Bausch, 204 P. 752, 110 Kan. 625. 
(3) An optionee’s letter to the owner's 
broker, requesting that he have deeds 
ready for delivery upon part payment 
of the purchase price and execution of 
notes for the remainder, is not an 
exercise of the option where no prom- 
ise to pay the purchase price is made. 
Hicks v. Christeson, 164 P. 395, 174 
Cal. 712. (4) Where one cultivates 
plantation property with an option of 
buying or paying rent at the end of 
the year, and voluntarily abandons 
the option and the property, he cannot 
recover damages sustained by reason 
of the failure of the owner to make 
him a title thereto. Darragh v. Vick- 
nair, 52 So. 264, 126 La. 171. (5) 
Plaintiff optionee did not acquire 
rights under unaccepted option to pur- 
chase or sell land because suffering 
defendant granting option to cultivate 
land. Jacobson v. Barnes, 291 P. 1109, 
158 Wash. 691. (6) In assumpsit for 
breach of an agreement to give plain- 
tiffs the first chance to buy a building 
in which they were doing business, 
where it appeared that defendant had 
offered the property to plaintiffs at a 
particular price and had also request- 
ed them to make an offer if not satis- 
fied with the price asked, and that 
plaintiffs did not accept the offer be- 
cause they hoped to buy for less, no 
cause of action was shown. Gosselin 
Bae v. Thurston, 121A. 343, 81 N.H. 


[b] Resolution of common coun- 
cil of city resolving to purchase real- 
ty pursuant to option, which resolu- 
tion was not an acceptance, execution 
of deed and warrant, where the deed 
was not delivered and accepted, did 
not constitute a contract subject to 
specific performance. Clifford v. City 
Sroka ede 235 N.W. 407, 204 Wis. 


1. Snead v. Wood, 
115, 24 Ga.App. 210: 
Pringle, 17. BC. 250) 3 
21 West.L.R. 546, 


“The elements of the act commonly 
called ‘exercising, the option’ are: 
First, the decision of the optionee to 
purchase the property under the terms 
of the option; and, second, the com- 
munication of this decision to the op- 
tionor within the life of the option.” 
Snead v. Wood, supra. 


2. See infra § 22. 
3. See infra § 27. 
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a. In General. 


unequivocal, 


4, Noi pee tpgegs vy. Lareau, 1 _F-. 
(2d) 117; James v. Darby, 100 F. 224, 
40 C.C.A. 341 

Ala Ala. 360. 

Ci ates v. Christeson, 164 P. 


395, 174 Cal. 712; McCowen v. Pew, 
1:23 -P. 19, 18 “Cal-App: 302. 


ya.—Larned v. Wentworth, 39 S.E. 
855, 114 Ga. 208; Snead v. Wood, 100 
S.E. 714, 24 Ga.App. 210. 


N.D.—Horgan v. Russell, 140 N.W. 
24ND: 490, 43 LR. A.N Se 1150; 


Okl.—Landrum v. Jordan, 229 P. 
182, 100 Okl. 272. 


Or.—Strong v. Moore, 207 P. 179, 105 
Or 12, 23 ‘ACL. R: 1217; Wetherby v. 
Griswold, 147 P. 388, 75 Or. 468; 
Friendly v. Elwert, 105 P. 404, 112 P. 
1085, 57 Or. 599, Ann.Cas.1913A 357. 


ey oe v. Martin, 68 A. 420, 
28 R.I. 494 


Ghee Roots v. Carey, 17 Dom.L.R. 
172, 49 Can.S.C. 211, 6 West.Wkly. 27 
[rev 5 Alta.lu. 125, 11 Dom.L.R. 208, 23 
West.L.R. 890]. 


“The acceptance of the option, or 
the election when made, must be un- 
qualified and unequivocal, must be 
communicated to the party giving the 
option in no pncertain manner, and 
be such that after it is exercised it 
becomes binding upon the party exer- 
ecising it.’ Breen v. Mayne, 118 N.W. 
441, 141 Iowa 399, 407.’ See to same ef- 
fect Stamper v. Combs, 176 S.W. 178, 
164 Ky. 733, 737. 


[a] What constitutes acceptance 
of option.—A ‘‘memorandum of agree- 
ment” recited that one party in con- 
sideration of twenty-five dollars 
agreed to sell to the other party cer- 
tain premises for a fixed sum, “and 
that the said party of the second part 
may have this option for seven days,” 
the sum of twenty-five dollars to ap- 
ply on the purchase-price. By an add- 
ed clause the purchaser agreed ‘‘to the 
above terms and to pay the balance 
[naming it] within seven days.” It 
was held that this was an acceptance 
of the option, rendering the contract 
binding on both parties. Goldberg v. 
Drake, 108 N.W. 867, 145 Mich. 50. 


[b] Acceptance held unqualified.— 
(1) Under a statute providing for per- 
formance of obligations and compen- 
sation for want of entire performance 
an acceptance demanding compensa- 
tion for depreciation of the property 
by the acts of the optioner is a valid 
acceptance and not conditional. Mc- 
Cowen vy. Pew, 123 P. 191, 18 Cal.App. 
302 (where, after plaintiffs granted 
defendant an option to purchase one 
tnousand one hundred acres of land 
at fifteen dollars per acre, plaintiffs 
cut timber from the land, an accept- 
ance of the option, with the added 
condition ‘less the loss in value of 
the timber occasioned by remoyal,” 
was sufficient). (2) A notice of ac- 
ceptance of an option to purchase 
land, and readiness and ability to per- 
form and to deposit the required mon- 
ey to the vendor’s credit in such time 
and place as may be designated by 
him, is an unqualified and uncondi- 
tional aeceptance of the option in ac- 
cord with its terms. Horgan v. Rus- 
sell, 140 N.W. 99, 24 N.D. 490, 43 L.R. 
A.N.S: 1150. (3) An unconditional 
acceptance of an option to purchase 
land is not avoided by suggestions 
concerning the method of perform- 
ance, or where payment should be 
made, nor by a demand for an abstract 


The aceeptance of an option, to be 
effectual, must be unqualified and unconditional,* 
and according to the terms of the 
option;® and, in the absence’ of anything in the op- 
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which the sellers were not obliged to 
furnish, where the acceptance is not 
made conditional on compliance with 
such requests or demands. Horgan vy. 
Russell, supra. (4) A telegram by a 
party having an option for purchase 
of land, which stated: ‘‘Will exercise 
our option. . . Mail deed with 
draft. . . . Answer’’—was an un- 
equivocal acceptance of the option, 
and not merely an expression of fu- 
ture intenton to accept, and therefore 
made the option a binding contract. 
Grey v. Nickey Bros., 271 F. 249. (5) 
A letter by the purchaser’s attorney, 
dated the same day as a telegram ac- 
cepting the option, which stated that 
the examination of the title had not 
been concluded, but was being vigor- 
ously prosecuted, and expressed the 
hope of closing the transaction the 
next week, does not indicate that the 
acceptance of the option was condi- 
tional, even if the attorney had au- 
thority to modify the acceptance. 
Grey v. Nickey Bros., supra. 


[e] Acceptance held qualified.—(1) 
An alleged election to take under an 
option amounting to nothing more 
than an offer to take property at the 
price stipulated therein, in the event 
that the vendor furnishes satisfactory 
title within a fixed time, is not an un- 
qualified acceptance. Landrum sv. 
Jordan, 229 P. 182, 100 Okl. 272, (2) 
There was no unqualified acceptance 
of an option to purchase by the gran- 
tee stating that an abstract submitted 
was satisfactory, but that it vested 
title in a third person, and that a deed 
from the grantor with a deed from 
such person to the grantor would be 
satisfactory; nor by the grantee tell- 
ing the representative of one of the 
parties that he was ready and willing 
to complete the transaction, suggest- 
ing a meeting for that purpose, and 
that “it was O. K. with” the deed from 
the third person. Friendly v. Elwert, 
105 P. 404, 112 P. 1085, 57 Or. 599, Ann. 
Cas.1913A 357. 


5. Strong v. Moore, 207 P. 179, 105 
OM eZee Aree eat 


6. U.S.—Couch y. McCoy, 
696. 


Cal.—Hitcheock v. Page, 14 Cal. 440. 


Ind.—Kritz v. Moon, 163 N.B. 112, 
88 Ind.App. 5; Butsch v. Swallow, 134 
N.E. 877, 78 Ind.App. 101. 


Towa.—Conn v. Heaps, 216 N.W. 73, 
205 Iowa 248; Breen y. Mayne, 118 
N.W. 441, 141 Iowa 399. 


Mich.—Bailey v. Grover, 213 N.W. 
137, 237 Mich. 548; Beardslee v. 
Grindley, 210 N.W. 486, 236 Mich. 453; 
Olson v. Sash, 187 N.W. 346, 217 Mich. 
604; Weadock y. Champe, 160 N.W. 
564, 193 Mich. 558, Ann.Cas.1918C 874. 


N.C.—Winders v. Kenan, 77 S.E. 687, 
161 N.C. 628; Clark v. East Lake Lum- 
ber Co.,°73 S.E. 793, 158 N.C. 139. 


138 F. 


Okl.—Landrum vy. Jordan, 229 P. 
182, 100 Okl. 272. 
Or.—Strong v. Moore, 207 P. 179, 


105 Or.12, 23 A.L.R. 121%; Hartman v. 
Sener! 189 P. 887, 192 P..408, 97 Or. 


Va.—Triplett v. Gudebrod, 79 S.E. 
1045, 115 Va. 669. 


[a] Acceptance held valid.—Under 
an option to buy for himself, or find 
someone else to buy, the deed to be 
made to anyone as the optionee might 
direct, where plaintiff claimed title 
through acceptance of an optional 
purchase contract, a letter stating 


[§ 22 


tion contract- providing otherwise, such an accept- 
ance is a sufficient exercise of the option,’ and an 
acceptance containing a new demand, proposal, or 
modification of terms of option is no acceptance* 


that optionee had sold was an accept- 


ance. Custer v. Royse, 204 P. 995, 110 
Kan. 397. 
[b] Acceptance held invalid.—(1) 


It is not a valid acceptance of an op- 
tion on the Eagle Block to demand a 
deed with a description including all 
the party wall and part of the adjoin- 
ing block. Weadock v. Champe, 160 
N.W. 564, 193 Mich. 553, Ann.Cas. 
1918C 874. (2) One given an option 
on the Eagle Block may not by ac- 
ceptance demand a deed subject to 
“recorded” party wall agreements; 
that excluding party wall rights of 
adjoining building not evidenced by 
recorded agreement. Weadock  v. 
Champe, supra. (3) A memorandum 
annexed to the original option agree- 
ment, providing for renewal, and pro- 
viding that the optionee would take 
conveyance if the tenant was ousted 
and title was. satisfactory, where 
signed only by the owner, is not an 
acceptance so as to create a contract 
for purchase. Kelley v. Ryder, 176 
N.E. 516, 276 Mass. 24. 


[c] Ratification of notice of ac- 
ceptance.—A vendor, by handing a 
deed to one to hold in escrow, suffi- 
ciently ratified acceptance by assign- 
ment of the option to purchase. Ray 
Thomas, Inc. vy. Cowan, 277 P. 1086, 99 
Cal.App. 140. 


[d] Mere demand by plaintiff that 
he be informed of the cost of the prop- 
erty, on half of which he held an op- 
tion to purchase at cost, is not such 
an acceptance of the offer as to give 
rise to contractual rights to the land 
in plaintiff. Stokes y. Carpenter, 151 
N.Y.S. 1000, 166 App.Div. - 441. 


7. Snead v. Wood, 100 S.E. 714, 24 
Ga.App. 210. 


[a] Notice to owner by transferee 
of option to purchase was an uncon- 
ditional notice, sufficient as an exer- 
cise of the option, where it formally 
demanded that owner place himself 
in a position to comply with his con- 
tract obligation to make a good title 
to land covered by contract, upon pay- 
ment of a certain amount as no partic- 
ular form of notice is required. 
Snead v. Wood, 100 S.E. 714, 24 Ga. 
App. 210. 


8. U.S.—American Strawboard Co. 
v. Haldeman Paper Co., 83 F. 619, 27 
CLCVAL 63:4. 


Ala.—Linn v. McLean, 80 Ala. 360. 


Ind.—Butsch v. Swallow, 134 N.E. 
877, 78 Ind.App. 101. 

Iowa.—Conn v. Heaps, 216 N.W. 
205 Iowa 248. 


La.—Elmer v. Hart, 46 So. 619, 121 
TES, ANSE 


Mich.—Rashken v. Smith, 210 N.W. 
485, 236 Mich. 440. 

Philippine.—Zayco y. Serra, 44 Phil- 
ap 326, 


en fees geagics v. Martin, 68 A. “420, 28 


73, 


iat. 


Utah.—Tilton vy. Sterling Coal, ete., 


Co., 77 P. 758, 28 ‘Utah 178, 107 Am.S: 
R. 689. 

Wis.—Clark vy. Burr, 55 N.W. 401, 
85 Wis. 649. 

Can.—Pearson v. O’Brien, 11 Dom.L. 


Ri bio; 22 West.GsRi 703. 
Man.—Pearson vy. O’Brien, 22 Man. 
175, 4 Dom.L.R. 413. 


[a] Rule applied.—(1) A vendee 
who demanded an unencumbered title, 
which option the contract did not con- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 22-23] 


_but is a practical rejection of it.2 An acceptance 
according to the terms of the option is not rendered 
conditional by mere suggestions for some future 
modification,’® nor by demands as to performance 
which do not qualify the acceptance,'! nor by being 
conditioned upon the performance by the optioner 
of what he was obligated to do by the terms of 
the contract.1* A mere suggestion that the parties 
meet and arrange new terms, or if unable to do 
so the optionee will take advantage of his option, 
is not an acceptance.t® Any informality in the 
acceptance is waived by the optioner treating it as 
valid.1* Where the option is-for the purchase of 
a part or all of the property, the acceptance should 
designate the particular part desired, unless the 
optionee desires all.1° Except where required by 
statute to be in writing,1® an option may be exer- 
cised or accepted orally’? unless the contract re- 
quires a written acceptance,!® in which ease a ver- 
bal notice is not sufficient.1®° An oral acceptance is 
sufficient to bind the optioner who has signed the 


Code arts 1798, 
art, 2462, as 


template, was not entitled to specific 
performance. Conn y. Heaps, 216 N. 
W. 73, 205 Iowa 248. (2) An offer, 
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by Act of (1920) 
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agreement,?° but not to charge the optionce at the 
suit of the optioner, since the optionee has not 
subscribed any written evidence of his election.?! 
Refusal of the vendor to perform does not relieve 
the purchaser from accepting the option in the pre- 
seribed manner.?? 


Acceptance by failure to mn Where the op- 
tion provides that notice of rejection must be given 
within a certain time or acceptance will result, fail- 
ure to give such notice within the time specified is 
an acceptance.?* 


Motive for acceptance is not material if the ac- 
ceptance was valid.?+# 


Bill for specific performance may be a sufficient 
signification of acceptance.?® 

[§ 23] b. Compliance with Conditions?*-—(1) In 
General. As the option must be accepted according 
to its terms,?7 if by its terms it prescribes certain 
conditions for its acceptance, such conditions must. 
be performed while the option is still outstanding,?* 


Lore aes 2275, and! 163, 107 Wis. 136. 
amended and reénacted z 
Rear o Traine cotidn ee Lawrance y. Pringle, 17 B.C. 


through one holding an option of a 
lower price for land was not a refusal 
to take at the option price, so as to 
terminate the option. Baxter v. Cal- 
houn, 222 F. 111. (3) The vendor un- 
der an option of purchase who, on re- 
ceiving a letter of purported accept- 
ance accompanied by a check for the 
deposit, cashes the check pending ne- 
gotiations between the parties as to 
discrepancies between the option it- 
self and the formal agreement sent 
to him for signature, is not thereby 
estopped from insisting upon the 
terms in the option with which the 
check was consistent and from_ob- 
jecting to a variation made therefrom 
in the formal agreement; and if the 
agreement falls through because the 
parties are not ad idem, whereupon 
the vendor offers to return the money, 
his objection to the terms sought to 
be introduced by the prospective 
purchaser is not waived by his hav- 
ing cashed the check. _Pearson v. 
O’Brien, (Can.) 11 Dom.L.R. 176, 22 
West.L.R. 703. 


9. Tilton v. Sterling Coal & Coke 
Co., 77 P. 758, 28 Utah 173, 107 Am.S. 
R. 689. ; 


10. Turner v. McCormick, 49 S.E. 
28, 56 W.Va. 161, 107 Am.S.R. 904, 67 
L.R.A. 853; Carey v. Roots, 5 Alta.L. 
125. 


[a] Acceptance not conditional.— 
Where an option for the purchase of 
land is accepted, with a request for a 
modification as to the time of the per- 
formance of the contract, such re- 
quest is not an element in the making 
thereof, although written in connec- 
tion with the acceptance so as to make 
of the acceptance and request a com- 
pound sentence. Turner v. McCor- 
mick, 49 S.E. 28, 56 W.Va. 161, 107 Am. 
S.R. 904, 67 L.R.A. 853. See supra 
§ 61. 

11. Horgan v. Russell, 140 N.W. 99, 
24 N.D. 490, 48 L.R.A.N.S. 1150. 


12. Linn v. McLean, 80 Ala. 360. 

13. Irrigation Loan & Trust Co. v. 
Oswald, 176 P. 135, 103 Kan. 676. 

14. Loughney v. Quigley, 124 A. 84, 
279 Pa. 396. 

15. Orlando Realty Board Bldg. 
Corp. v. Hilpert, 113 So. 100, 93 Fla. 
954. 

16. 
cases 


[a] 


See statutory provisions; and 


infra this note. 
In Louisiana (1) under Civ. 


to buy or not to buy immovable prop- 
erty and its acceptance must be evi- 
denced by writing. Barchus v. John- 
son, 92 So. 566, 151 La. 985... (2) An 
acceptance of an option to buy real 
estate by telephone, followed by the 
tender of a written acceptance after 
expiration of the time specified in the 
option, was insufficient. Barchus vy. 
Johnson, supra. 


17. Collins v. Howland, (R.I.) 125 


A. 209; Eastman vy. Dunn, 83 A. 1057, 
34 R.I. 416. 

18. Collins v. Howland, (R.I.) 125 
A. 209; Eastman v. Dunn, 83 A. 1057, 
34 RI. 416. 

To7- Wheeling, O. 6. BR, 1 CO. vs 
Wheeling Coal R. Co., 119 S.E. 551, 94 
W.Va. 536: 

20. Carr v. Rawlings, 123 S.E. 875, 
158 Ga. 619. 

21. Carr y. Rawlings, supra. 

22. Clark v. Muirhead, 222 N.W. 
79, 245 Mich. 49. 

23. Hansen vy. Bendert, 


219 N.W. 
883, 53 S.D. 26. ‘ 


24. Nielson v. 
905, 638 Mont. 518. 


25. Rashken v. Smith, 210 N.W. 
485, 236 Mich. 440; Shiller v. Lange, 
185 N.W. 699) 217 Mich. 121. 


26. Compliance with terms and 
pe as by the assignee see infra § 


Hendrickson, 210 P. 


27. See supra § 22. 

28. U.S.—Crancer vy. Lareau, 1 F. 
(2d) 117. 

Ala.—Lauderdale Power Co. v. Per- 
ry, 80 So. 476, 202 Ala. 304. 

Colo.—Finnerty y. Fritz, 5 Colo. 174. 

Ill.— Keller v. Reed, 180 N.E. 459, 


347 Ill. 645; Lake Shore Country Club 
Vv. Brand, 171 NEP 494,°339 lll! 504. 
Dupuy v. Williams, 37 N.E. 48, 152 
Tll. 102; Bostwick v. Hess, 80 Ill. 138. 

Iowa.—Breen v. Mayne, 118 N.W. 
441, 141 Iowa 399. 

Kan.—Redden v. 
110 Kan. 625. 


Mass.—Hunt v. Bassett, 
783, 269 Mass. 298. 


Pa.—McHenry v. Mitchell, 68 A. 729, 
219 Pa,..297. 


W.Va.—Fulton v. Messenger, 56 S. 
E. 830, 61 W.Va. 477. 


Wis.—Nelson v. Stephens, 82 N.W. 


Bausch, 204 P. 752, 


168 N.E. 


Ont.—Ball v. Canada Co., 24 Grant 


Ch. 281; Forbes v. Connolly, 5 Grant 
Ch, 657. 
Cul Rule applied.—(1) An owner 


of land, giving an option to buy but 
reserving the right to approve “plans” 
of any building to be erected thereon, 
could demand brick walls instead of 
metal walls in a building to be erected 
and refuse to convey if the optionee 
failed to comply. Groesbeck v. Ho- 
gan, 46 F.(2d) 67. (2) Where an op- 
tion contract permitted the option 
holders to enter and take possession 
upon the execution of a contract, and 
retain possession, so long as they 
complied with the conditions of the 
option, their possession thereunder 
was a mere license until they per- 
formed the option contract, so that 
their failure to make the first pay- 
ment thereunder operated as a sur- 
render of their possession. Kingsley 
v. Kressly, 118 P. 678, 60 Or. 167, Ann. 
Cas.) T9LSHI 7/46." = (3) AW contract 
whereby the owner of five lots gives 
another the option of buying them at 
five hundred dollars each in consid- 
eration of the latter taking all legal 
steps to perfect the title does not give 
the latter the right to buy any one of 
the lots unless he has perfected the 
title to all of them. Dupuy v. Wil- 
liams, 37 N.E. 48, 152 Ill. 102. (4) 
Where a water company agreed that 
a village might purchase the com- 
pany’s works and rights at an ap- 
praisal, said appraisal to be ‘‘the sum 
at which said corporation [village] 
shall have the right to buy said works 
and rights and for which the said 
company agree to sell said corpora- 
tion, the works and rights as afore- 
said,’ the water company yielded an 
agreement to sell at the appraisal, 
but the village did not even by infer- 
ence yield an agreement to buy at 
the appraisal, but merely retained the 
right to buy, and the option was not 
to be exercised until after the ap- 
praisal was made. Farmington Vil- 
lage Corp. v. Farmington Water Co., 
44 A. 609, 93 Me. 192. (5) An op- 
tionee, having the right to purchase 
land provided he “commence actual 
operations in developing” water pow- 
er, did not comply with such condi- 
tion by making surveys, profiles, and 
drawings, or in making preliminary 
exneriment and constructing a tem- 
porary small power plant for the pur- 
pose of illustrating possibilities of the 
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unless they are waived? or compliance made im- 
The vendor need not de- 
liver a deed until a reasonable time after he has 
been notified of the optionee’s intention to conclude 


possible by the vendor.®° 


the purchase.*? 


[§ 24] (2) Tender or Payment of Purchase Price. 
Where an option contract provides for payment of 


water power, or in seeking to interest 
capitalists in development of such wa- 
ter power. Lauderdale Power Co. v. 
Perry, 80 So. 476, 202 Ala. 304. 

[b] Compliance with oral contract. 
—LEven if a sixty-day option under 
seal to purchase realty was part of 
an oral contract making plaintiff 
agent to sell realty and requiring him 
to make diligent effort to sell it, plain- 
tiff’s failure to make such efforts did 
not harm defendant, if plaintiff was 
ready, able, and willing to comply 
with contract, and so notified defend- 
ant during the term of the option. 
Samonds y. Cloninger, 127 S.E. 706, 
189 N.C. 610. 

[e] Equity cannot relieve optionee 
from effect of failure to comply with 
conditions of an option contract. 
Lake Shore Country Club v. Brand, 
171 N.E. 494, 339 Ill. 504. 

29. Lake Shore Country Club vy. 
Brand, 171 N.E. 494, 339 Ill. 504; Ful- 
ton v. Messenger, 56 S.E. 830, 61 W. 
Va. 477. 

30. Lauderdale Power Co. v. Per- 
ry, 80 So. 476, 202 Ala. 304; Haight v. 
Marin Municipal Water Dist., 284 P. 
926, 208 ‘Cal.-753. 

31. Lumaghi v. Abt, 103 S.W. 104, 
126 Mo.App. 221. 

32. U.S.—Richardson v. Hardwick, 
17S.Ct. 213,106 U.S. 252; 27 LL. Bds 145; 
Crancer v. Lareau, 1 F.(2d) 117; Gra- 
ham y. Jones, 275 F. 790; Rogers v. 
Hinckle, 249 F. 548, 161 C.C.A. 474. 


Ala.—Lauderdale Power Co. v. Per- 
ry, 80 So. 476, 202 Ala. 394 

Cal.—Commercial Bank v. Weldon, 
84 P. 171, 148 Cal. 601; White v. Han- 
ford Bank, 83 P. 698, 148 Cal. 552; 
Gordon y. Swan, 43 Cal. 564; Marsh 
v. Lott, 97 P. 168, 8 Cal.App. 384. 

Colo.—Finnerty v. Fritz, 5 Colo. 174. 


Ga.—Bennett v. Farkas, 54 S.E. 942, 
126 Ga. 228. 

Ill. Bostwick v. Hess, 80 Ill. 138. 

Iowa.—Lockman vy. Anderson, 89 N. 
W. 1072, 116 Iowa 236. 

Kan.—Redden v. Bausch, 204 P. 752, 
110 Kan. 625; Blanchard v. Jackson, 
ov PB. 986, 55. Kan. 239, 

Ky.—Stembridge v. Stembridge, 7 S. 
W. 611, 87 Ky. 1, 9 Ky.L. 948. 

Mich.—Bailey v. Grover, 213 N.W. 
137, 237 Mich. 548; Cameron v. Shum- 
way, 113 N.W. 287, 149 Mich. 634. 


Miss.—Louisville, etc., R. Co. v. 
Gulf of Mexico Land, etc., Co., 33 So. 
845, 82 Miss. 180, 100 Am.S.R. 627. 


Mo.—Dunnaway v. Day, 63 S.W. 
731, 163 Mo. 415; Ramsey v. West, 31 
Mo.App. 676. 

Neb.—Rice v. Gibbs, 58 N.W. 724, 
40 Neb. 264 [overr Rice v. Gibbs, 50 
N.W. 486, 33 Neb. 460]. 

N.J.—Jeffreys v. Charlton, 65 A. 711, 
72 N.J.Eq. 340. 

N.C.—Edwards Lumber & Land Co. 
Ver Smithy lsc Ss Eh odo, mol INI On Oo); 
Winders vy. Kenan, 77 S.E. 687, 161 N. 
Cc. 628; Hardy v. Ward, 64 S.H. 171, 
150 N.C. 385; Trogden v. Williams, 
56 S.E. 865, 144 N.C. 192, 10 L.R.A.N. 
S. 867. 

Pa.—McHenry v. Mitchell, 68 A. 729, 
219 Pa. 297; Barnes v. Hustead, 68.A. 


all or a portion of the purchase price in order to 
exercise the option, to entitle the optionee to a 
conveyance he must, as a rule, not only accept the 
offer but pay or tender the price within the pre- 


seribed time,*? but payment or tender is not essen- 


839, 219 Pa. 287; Barnes v. Rea, 68 A. 
836, 219 Pa..279; Verstine v. Yeaney, 
59 A, 689, 210 Pa. 109; Berwind v. 
Williams, 33 vA 350, 172 ePa.wt. 

Tex.—Killough v. Lee, 21 S.W. 970, 
2 Tex.Civ.App. 260. 

Wash.—Chambers v. Slethei, 238 P. 
924, 1386 Wash. 84. 

W.Va.—Pollock v. Brookover, 53 S. 
E. 795, 60 W.Va. 75, 6 L.R.A.N.S. 403 
and note; Rease v. Kittle, 49 S.B. 150, 
56 W.Va. 269. 

Wis.—Nelson v. Stephens, 82 N.W. 
163, 107 Wis. 136. 

Eng.—Mills v. Haywood, 6 Ch.D. 
196; Ranelagh v. Melton, 2 Dr.&Sm. 
278, 62 Reprint 627; Weston v. Col- 
lins,; “1d \Jur.N.S: 190. 

Alta.—Hollister v. Porchet, 17 Alta. 
L. 298, 66 Dom.L.R. 579. 

B.C.—Lawrance v. Pringle, 17 B.C. 
250. 


Ont.—Bradley v. Bradley, 
E478) JOMOntew Re 22132 

[a] Rule applied.—(1) Where pay- 
ment of the price is a condition pre- 


14 Ont. 


cedent to acceptance of the option,’ 


a verbal or written notice of intention 
to accept, or acceptance without pay- 
ment of price, is not a valid accept- 
ance or election to take advantage of 
the option, and is futile. Crancer v. 
Bareauy ol Eec2d), at: (2) If the 
terms of the option require the pay- 
ment of the purchase money, or any 
part thereof, precedent to the exercise 
of the right to buy, the money must 
be paid or tendered; and a mere no- 
tice of an intention to pay or that 
the party will take the property does 
not change the relation of the parties. 
Winders v. Kenan, 77 S.E. 687, 161 
N.C. 628. (8) Under a contract for 
sale of light plant, providing for 10 
per cent. discount, if purchaser gave 
‘notice of acceptance and buys said 
premises within 10 days, . and 
is ready to pay the full consideration 
in cash at said time,” the purchaser’s 
mere statement on tenth day that 
he had the money in bank ready to 
complete deal, asking how long it 
would take to get abstract ready, was 
insufficient to entitle him to recover 
for seller’s failure to convey when 


actual tender of the price, less ten 
per cent. discount, was made nine 
days later. Hawkins v. Lasell, 198 
N.W. 711, 47 S.D. 347. 

[b] Acceptance = sufficient.—(1) 


Where defendant gave plaintiff an op- 
tion on certain land, which recited 
that it was given to enable plaintiff 
to offer the land to a shoe company 
which contemplated locating in the 
town, the option to be void unless the 
company built a plant there, and 
plaintiff before the expiration thereof 
advised defendant that the company 
had decided to locate and that plaintiff 
desired to exercise his option and was 
ready to pay for the property, and 
there was evidence of a tender of the 
purchase price by plaintiff, there was 
a sufficient acceptance of the option, 
as a proffer of performance is an ac- 
ceptance of the terms of a contract 
of sale. Boyden v. Hill, 85 N.E. 413, 
198 Mass. 477. (2) In the absence of 
any provision in the contract, the 
optionee is not required to prepare the 
deed, and an agreement by a purchas- 


tial unless it is a condition precedent.** 
should be made at the place where the option was 


The tender 


er to reconvey by warranty free from 
liens and demands, on the vendor giv- 
ing notice of his election to repur- 
chase before a designated date, im- 
poses on the purchaser the duty of 
preparing and executing a deed on 
the vendor electing to repurchase so 
that tender need not be accompanied 
by a deed. Rohling v. Thole, 100 N.E. 
138, 256 Ill. 425. 


[ec] Readiness to pay.—When one 
has an option to purchase property 
and has delayed the exercise of it for 
several years, and in the meantime it 
has greatly increased in value, if he 
claims a conveyance of it he must at 
least show a tender of the purchase 
money or that he or his appointee has 
the means to pay it. Kellow v. Jory, 
21 A. 522,141 Pa. 144. 


[aj Option to repurchase.—W here 
a grantor in a deed with an option 
for repayment and reconveyance 
finally refuses to make further pay- 
ments, claiming that his: advances 
to the grantee have exceeded the con- 
sideration of the deed, he must at 
once surrender and deed the property 
or exercise his option to purchase. 
Connolly v. Keenan, 87 N.Y.S. 630, 
42 Mise. 589. 


fe] Amount to be paid.—An 
agreement by an owner of land to 
give to another person the “first re- 
fusal”’ of the land in certain events 
either means that he must, on the 
happening of the events, give the 
other person the opportunity of re- 
fusing a fair and reasonable offer, or 
that he must give the other person the 
opportunity of refusing the land at 
a price acceptable to the owner offer- 
ed by some third person. The owner 
does not, on either view, comply with 
the condition if he offers the land to 
the first person at a price higher than 
he would accept from other would-be 
buyers in the event of the refusal of 
the first persoh to buy at that price. 
Manchester Ship Canal Co. v. Man- 
dees Racecourse Co., [1901] 2 Ch. 
ol. 

33. Ga.—Snead v. Wood, 100 S.E. 
714, 24 Ga.App. 210. 


Ind.—Kritz v. Moon, 163 N.E. 112, 
88 Ind.App. 5. 


Mich.—Beardslee v. Grindley, 
N.W. 486, 236 Mich. 453. 


N.D.—Horgan v. Russell, 140 N.W. 
99, 24 N.D. 490, 48 L.R.A.N.S. 1150. 


Pa.—Atlas Portland Cement Co. v. 
American Brick & Clay Mfg. Co., 124 
A. 650, 280 Pa. 449. 

Alta.—Carey v. Roots, 5 Alta.L. 125, 
11 Dom.L.R. 208, 23 West.Wkly. 890. 


[a] When payment or tender un- 
necessary.—(1), Where defendants 
agreed to sell to plaintiff at his op- 
tion at any time on or before a cer- 
tain date a certain tract of land at 
an agreed price, payable on delivery 
of the deed, and also agreed thai if 
plaintiff should sell the land at any 
time within the option they would 
make a deed to the purchaser, with 
an abstract showing perfect title, and 
would accept the purchaser’s notes 
for deferred payments and take a 
mortgage to secure the same, pay- 
ment of the purchase price was not 
essential to the completion of the 
contract, but plaintiff might make his 
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executed,** and must be unconditional;?®> but ten- 
der is unnecessary where the optioner has repudi- 
ated the contract,*° although the contrary has been 
held where tender is the only manner in which the 
optioner can signify his acceptance.** Nor, although 
the contrary has been held,** need the optionee make 
tender where the vendor has transferred the prop- 
erty to a third person®® or cannot convey a good 
title,*° or, by reason of his absence, makes tender 
impossible,41 or has waived it,*? nor need it be 
made where the option fails to state the amount pay- 
Tender coupled with a demand for a deed 
is not invalid if the option provided for payment 
and concurrent delivery of a deed,** and in such 
a case tender need not be made until the deed is 


able.45 


tendered.*° 


election in any lawful method before 
the expiration of the time limit, after 
which he might tender the purchase 
price within a reasonable time. 
Breen v. Mayne, 118 N.W. 441, 141 
Iowa 399. (2) So, where an owner 
of land agreed to sell to another for 
a certain sum per acre, payable on 
or before “three months” from date 
“upon presentation and delivery of a 
good and sufficient deed,’ one third 
to be paid ‘at time of presentation 
and delivery of the deed,’ and the 
balance subsequently, and the con- 
tract provided that in case payments 
should not be made as stipulated, the 
agreement should be null and void 
and the parties released therefrom, 
it was held: First, that the optioner 
could not assert a forfeiture on the 
ground of failure of the optionee to 
make the payment within the time 
specified, where he failed to present 
a deed for delivery within that time; 
second, that a notice given by the 
optionee within the time specified of 
his election to purchase was_ suffi- 
cient to require the optioner to tender 
a deed before he could assert a for- 
feiture for failure to make the pay- 
ment within the time specified. Mc- 
Henry v. Mitchell, 68 A. 729, 219 Pa. 
297: 


34. Mossie v. 
624, 61 Or. 17. 

35. Graham v. Jones, 275 F. 790; 
Rude v. Levy, 96 P. 560, 43 Colo. 482. 


36. Mont.—Winslow v. Dundom, 
125 P. 136, 46 Mont. 71. 


Neb.—Smith v. Gibson, 41 N.W. 360, 
25 Neb. 511. 


N.C.—Gaylord v. McCoy, 77 S.E. 
959, 161 N.C. 685; Phelps v. Daven- 
port, 65 S.E. 459, 151 N.C... 22. 


Or.—Clarno y. Grayson, 46 P. 426, 
30 Or. 117: 


Tenn.—Bradford v. Foster, 9 S.W. 
195, 87 Tenn. 4. 


Utah.—Thomas y. Johnson, 186 P. 
437, 55 Utah 424, 


{a] Letter of officer of corporation 
as repudiation.—Where the vendor 
gave an option to purchase land, title 
to which was vested in a corporation, 
a letter from the president of the cor- 
poration to the option holder, stating 
that the vendor had said.that the 
option holder had offered to buy sub- 
ject to a lis pendens, was not a re- 
pudiation by the vendor of the option 


Cyrus, 119 P. 485, 


eontract. Graham v. Jones, 275 F. 
790. 
37. 


Marsh v. Lott, 97 P. 163, 8 Cal. 
App. 384. 

38. Merritt v. Joyce, 135 N.W. 820, 
117 Minn. 235. 

39. Peurson v. Horne, 77 S.E. 387, 
139 Ga. 453; Atlas Portland Cement 
Co. v. American Brick & Clay Mfg. 
Co., 124 A. 650, 280 Pa. 449; Carey v. 
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Roots, 5 Dom.L.R. 670, 21 West.L.R. 
(95 [att 5 ‘Alta. 125; 11 Dom: R? 
208, 23 West.L.R. 890]. 

40. In re Levinson, 295 F. 144 [aff 
299 FE. 268]; Barrett v. McAllister, 
11 S.B. 220, 33 W.Va. 738. 


41. Sizer v. Clark, 93 N.W. 539, 116 
Wis. 534. 

42. Moore v. Beiseker, 147 F. 367, 
77 C.C.A. 545; Wheatland v. Silsbee, 


34 N.B. 192, 159 Mass. 177; Winslow 
v. Dundom, 125 P. 136, 46 Mont. 71; 
Barrett v. McAllister, 11 S.E. 220, 43 
W.Va. 738. 


43. Jefferson v. Brix, 222 N.W. 80, 
244 Mich. 688. 


44. Macy v. Brown, 158 N.E. 216, 
326 Ill. 556. 


45. Phelps v. Davenport, 
459, 1b1 N-C. 22. 


46. Meacham v. Burgiss, 1 F.(2d) 
47; In re Fulmer’s Estate, 254 P. 920, 
203 Cal. 693, 58 A.L.R. 430; Braig v. 
Frye, 179 N.W. 635, 189 Iowa 1104; 
Vasquez v. Villadergado, 20 Philip- 
pine 83. 

[a] Thus (1) a provision in an op- 
tion agreement, “it is understood that 
this agreement does not become a 
contract of purchase until said $4,000 
has been paid,” the agreement other- 
wise providing that, in addition to 
certain land transferred in considera- 
tion of the option, one thousand dol- 
lars should be paid on a certain date, 
and three thousand dollars on anoth- 
er date, rendered the contract ambig- 
uous, but payment of the one thou- 
sand dollars installment rendered the 
transaction a “contract of purchase,” 
which could only be forfeited in the 
manner prescribed by the code. Braig 
v. Frye, 179 N.W. 635, 189 Iowa 1104. 
(2) Intestate’s payment of part of 
the purchase price and a note to the 
vendor executed at the expiration 
date of the option created a binding 
contract for the purchase of land 
which the administrator might per- 
form. In re Fulmer’s Estate, 265 P. 
920, 2038 Cal. 693, 58 A.L.R. 480. 


47. Clark v. Harmer, °5° App:D:C: 
114; Curran v. Rogers, 35 Mich. 221; 
Fink v. Hough, (Tex.Civ.App.) 153 
S.W. 676; Allan v. Riopel, (Alta.) 14 
Dom.L.R. 811, 26 West.L.R. 248. 


[a] Option given to and possession 
taken by one.—Where, under an 
agreement between three persons 
granting to two of them an option for 
ninety days to purchase certain prop- 
erty from the third, it is provided that 
if, within such time, they shall con- 
clude not to purchase, the property 
shall be redelivered to the grantor, 
possession taken by one of the gran- 
tees inures to the benefit of the other, 
and is presumably on the joint ac- 
count and for the joint benefit. Clark 
v. Harmer, 5 App.D.C. 114. 
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[§ 26] d. Communication of Acceptance. 
rule notice of the acceptance must be communicated 
to the vendor.®® 
notice must be communicated to all of them.®! 


‘during a term of six 
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[§ 25] ce. Acceptance Implied from Conduct. An 
acceptance of the offer may be implied from the acts 
and conduct of the parties,4® as by taking posses- 
sion*? and making improvements on the property ;*% 
but the taking of possession of land by one who has 
an option to purchase the same on certain conditions 
and making improvements thereon, without the 
knowledge or consent of the owner and without com- 
plying with the conditions, is not such an accept- 
ance as to constitute an exercise of the option and 
create a contract of sale.*® 


As a 


Where there are several vendors, 


A 


‘ 


48. Harless v. Petty, 98 Ind. 53. 


49. Bostwick v. Hess, 80 Ill. 138; 
Blanchard v. Jackson, 37 P. 986, 55 
Kan. 239. 

50. Cal.—Canty v. Brown, 105 P. 
428, 11 Cal.App. 487. 


Iowa.—Breen v. 
441, 141 Iowa 399. 


La.—Price v. Town of Ruston, 139 
So. 55,19 La.App. 856. 


Pa.—McMillan vy. Philadelphia Co., 
28 A. 220, 159 Pa. 142. 

Va.—Parker v. Murphy, 
254, 152 Va. 173. 


W.Va.—Barrett v. McAllister, 11 
S.E. 220, 33 W.Va. 738; Weaver v. 
Sy 8 S.E. 743, 31 W.Va. 736, 3°L.R. 


Mayne, 118 N.W. 


146 S.E. 


pete Taek Ub fs Vv. Hyde, 31) EJ /Ch: 


[a] Sufficiency of communication, 
—(1) Where the owner and lessor of 
land died before expiration of the pe- 
riod for which he had given the lessee 
an option to purchase, to be binding on 
the said lessor, his heirs, etc., service 
by the lessee of notice of his election 
to purchase on the infant heir of the 
lessor and his guardian was held suf- 
ficient. Woods v. Hyde, 31 L.J.Ch. 
295. (2) Where decedent placed title 
to property in the names of defend- 
ants, and one of the defendants pre- 
pared and delivered to her a lease for 
life, reserving no rent and providing 
that defendants should at decedent’s 
option convey title for one dollar, and 
decedent, about an hour before her 
death, Signed a letter directing re- 
conveyance, although the letter did 
not reach defendants until after her 
death, there was a sufficient exercise 
of the option, even if decedent be 
deemed bound by such_ provision. 
LUNES Ve ISDiCer ail 1.0) Ac. 41 ONE 
Eq. 412. (3) Where a contract bound 
a purchaser to reconvey on notice of 
the vendor’s election to repurchase, 
a notice is good, although it improp- 
erly requires the purehaser to go toa 
designated office for the price, and to 
make the deed. Rehling v. Thole, 100 
N.E. 138, 256 Ill. 425. (4) Where a 
contract gave an option to purchase, 
months from 
date of the agreement, lands describ- 
ed, on terms specified, without speci- 
fying the mode of the communication 
of an acceptance, the purchaser could 
adopt any reasonable or usual mode 
to communicate his acceptance as au- 
thorized by Civ. Code § 1582. Canty 
eee ee 105 P. 428, 11 Cal.App. 


51. Hisler v. Marshall, 79 A. 496, 
230 Pa. 208; Coleman v. Brown, 34 
Pittsb.Leg.J.N.S. (Pa.) 341. 

[a] Rule applied.—(1) Notice of 
acceptance served on the husband is 
insufficient to bind the wife where 
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notice of election under an option to purchase real 
estate to bind the party to whom it is given must 
be such as to bind the party giving it.” 
sion that notice of acceptance by mail should be 
sufficient did not prevent personal delivery of writ- 
When a letter accepting an option 
is deposited in the mail, properly addressed and 
stamped, the acceptance is binding.’ # 
an option contract may, by his actions, waive direct 


ten notice.*3 


the wife is the owner of the realty, 
although the option contract is exe- 
cuted by both the husband and wife. 
Coleman v. Brown, 34. Pittsb.Leg.J.N. 
S.(Pa:) 2841>- (2) But where a hus- 
band and wife gave an option for the 
sale of certain coal lands and a writ- 
ten acceptance of the option was read 
to both of them at the same time, and 
it was also stated orally that the no- 
tice was for both, the husband could 
not avoid the contract because the 
written notice was addressed to the 
wife only. Thompson y. Willard, 68 
Asma Ghee LOM ea. 17.0! 

52. U. S. Gypsum Co. v. Mackey 
Wall Plaster Co., 252 F. 397, 164 C.C. 
A; 821) [afl 244 FR. 2751. 

53. Atlas Portland Cement Co. v. 
American Brick & Clay. Mfg. Co., 124 
A. 650, 280 Pa. 449. 

54. Waegner v. McClay, 
164, 306 Ill. 560. 

55. Neill v. Hitchman, 25 Pa.Co. 
163. 

Acceptance implied from conduct 
see infra § 25. 

56. Time as essence of contracts 
see Contracts § 783. 

57. U.S.—Waterman v. Banks, 12 
S.Ct. 646, 144 U.S. 394, 36 L.Ed. 479; 
Graham v. Jones, 275 F. 790. 

Ark.—Indiana, ete., Lumber Co. v. 
Pharr, 102 S.W. 686, 82 Ark. 5738. ° 

Cal.—Briles v. Paulson, 149 P. 169, 
170 Gak 196; Huckaby .v.. Northam, 
228 P. 717, 68 Cal.App. 83; Wightman 
Vo: Hall, 217 PP. 580, 62. Cal. App. 632; 
Rice Lands & Products Co. v. Blev- 
ins, 215 P. 402, 61 Cal.App. 536. 


Colo.—McKenzie v. Murphy, 
1075, 31 Colo. 274. 

Conn.—Saraceno v. Carrano, 108 A. 
631, 92 Conn. 563. 


Ga.—Broadwell v. Smith, 108 S.E. 
609, 152 Ga. 161. 

Idaho.—Durant v. Comegys, 
425, 3 Idaho 204. p 

Iowa.—Shuffleton vy. Jenkins, Morr. 
427. 

Kan.—Samuelson v. Palmer, 152 P. 
627, 96 Kan. 587. 

Ky.—Rogers Bros. Coal Co. v. Day, 
1 S.W.(2d) 540, 222 Ky. 443; Ken- 
tucky River Consol. Coal Co. y. Fra- 
ACE MA OLS Wider OS Gr LOL pin yy. vou as 
Magoffin v. Holt, 1 Duv. 95. 

Md.—Coleman y. Applegarth, 11 A. 
284, 68 Md. 21, 6 Am.S.R. 417. 
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Mass.—Hunt-v. Bassett, 168 N.E. 
783, 269 Mass. 298. 
Mo.—McQuary v. Missouri Land 


Co., 180 S.W. 335, 230 Mo. 342; Holl- 
mann v. Conlon, 45 S.W. 275, 143 Mo. 
369; Glass v. Rowe, 15 S.W. 334, 103 
Mo. 513. 

N.Y.—Henion v. Bacon, 91 N.Y.S. 
399, 100 App.Div. 99. 

N.C.—Hardy v. Ward, 64 S.E. 171, 
150 N.C. 385; Davis v. Martin, 59 S.E. 
700, 146 N.C. 281. 

N.D.—Horgan v. Russell, 140 N.W. 
99, 24 N.D. 490, 43 L.R.A.N.S. 1150. 


Okl.—Crutchfield v. Griffin, 280 P. 
1075, 139 Okl. 35. 
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specified time.°® 
A provi- 


In General. 


The vendor in 


Pa.—Loughney v. Quigley, 124 A. 
84, 279 Pa. 396; Rhodes v. Good, 114 
A. 494, 271 Pa. 117; Markley v. God- 
frey, 98 A. 785, 254 Pa. 99; Swank v. 
Fretts, 59 A. (264, 209 Pa.0625; In re 
Detrick, 2 Luz.Leg.Reg. 181 [rev 31 
Leg.Int. 277]. 

Tex.—Johnson vy. Portwood, 34 S. 
W. 596, 787, 89 Tex. 235; Wilbanks v. 
Selby, (Civ.App.) 227 S.W. 371; Weiss 
v. Claborn, (Civ.App.) 219 S.W. 884; 
Grier v. Stewart, (Civ.App.) 136 S.W. 
1176; Robinsgn v. Collier, 115 S.W. 
915, 53 Tex.Civ.App. 285. 


Utah.—Coughran v. Bigelow, 34 P. 
51,-9 Utah 260) Laff L7 3S: Cty 117,5164 
U.S. 301, 41. L.Bd. 442). 

Va.—Keffer v. Grayson, 76 Va. 517, 
44 Am.R. 171. 

Eng.—Ranelagh vy. Melton, 2 Dr.& 
Sm. 278, 62 Reprint 627. 


Rs Be y.. Bethune, 29" B.C. 
ie 
[a] Reason for rule.—‘In the case 


of options the proposed purchaser 
binds himself to nothing. He merely 
acquires the right within the time 
limited to purchase upon terms stat- 
ed. He may or may not, as he pleas- 
es, exercise his option. Time, there- 
fore, from the very nature of the con- 
tract, is necessarily of its essence, 
and the proposed purchaser, in order 
to be entitled to a specific perform- 
ance of the contract, must perform or 
offer to perform his part of the con- 
tract within the limit of the time 
stated.” Robinson v. Collier, 115 S. 
Wiis 915 2.94, bois bex-Give Appius 285. 


[b] Rule applied.—(1) A contract 
by which defendants sell and bind 
themselves to convey land to plain- 
tiff, without any corresponding ob- 
ligation on his part to take and pay 
for it, he, by its terms, having the 
right at any time to surrender it on 
payment of ten dollars and forfeiture 
of the original one hundred dollars 
cash payment, is in the nature of an 
option, so that time is of essence of 
the contract. Heydrick v. Dickey, 157 
S.W. 915, 154 Ky. 475 [reh den 159 
S.W. 666, 155 Ky. 222]. (2) Where 
an option for which five hundred dol- 
lars advance payment was made pro- 
vided that the vendors should keep 
the offer open until 12 o’clock noon 
on a certain date “at which time the 
purchaser, having complied with con- 
ditions herein set forth, may have 
possession of the property, time being 
the essence and important part of 
this option,” the contention by the 
vendors that the provision making 
time of the essence was for their ex- 
clusive benefit, and that therefore 
their failure to deliver possession of 
the property on the date specified did 
not constitute a breach, could not be 
sustained; hence, where the purchas- 
er exercised the option on the date 
set, the vendors’ failure to give pos- 
session entitled purchaser to recover 
the five hundred dollars advance pay- 
ment. Nielson vy. Hendrickson, 210 
P. 905, 63 Mont. 518. 


[ec] This is a recognized exception 
to the general rule that in equity time 
is not ordinarily regarded as of the 


a 


[§§ 26-27 


notice from the purchaser of acceptance within the 


[§ 27] F. Time of Exercise or Acceptance®®—l. 
Time being of the essence of an op- 
tion contract,®? whether or not so expressed,’* ac- 
ceptance must be made and conditions performed 
within the time, if any, limited by the option in or- 
der to constitute a contract of sale,°® but the full 


essence of the contract. Hollmann y. 
Conlon, 45 S.W. 275, 143 Mo. 369. 

{d] General rule in unilateral con- 
tracts is that time is of the essence 
of the contract, subject, however, to 
be modified or varied by the peculiar 
circumstances of the particular case. 
Keffer v. Grayson, 76 Va. 517, 44 Am. 
15 Soly(al 

{e] Where there is want of mutu- 
ality in the obligations arising out of 
the contract, time will be treated as 
of the-essence as well in equity as at 
law. Magoffin v. Holt, 1 Duv. (Ky.) 
95. 


58. Huckaby v. Northam, 228) P. 
717, 68 Cal.App. 83; Wilbanks v. Sel- 
by, (Tex.Civ.App.) 227 S.W. 371. 

59. U.S.—Waterman v. Banks, 12 
S.Ct. 646, 144 U.S. 394, 36 L.Hd. 479; 
Richardson v. Hardwick, 1 S.Ct. 213, 
106 U.S: 252,.27 L.Ed. 145; Graham 
v. Jones, 275 F. 790; Wheeling Creek 
Gas, .ete:, Co. wwe Hlaet 17/0). gallos 
yee v. Darby, 100 F. 224, 40 C.C.A. 


Ark.—Lane v. Jackson, 205 S.W. 
650, 185 Ark. 384; Indiana, etc., Lum- 
ber, etc., Co. v. Pharr, 102 S.W. 686, 
82 Ark, 573. 

Cal.—Briles v. Paulson, 149 P. 169, 
170 Cal. 196; Hay v. Mason, 75 P. 300, 
141 Cal. 722; Rice Lands & Products 
Co. v. Blevins, 215 P. 402, 61 Cal.App. 
530; Raymer v. Hobbs, 146 P. 906, 26 
Cal.App. 298; Canty v. Brown, 105 P. 
428, 11 Cal.App. 487. ‘ 

Colo.—Finnerty v. Fritz, 5 Colo. 174. 


Ga.—Carr v. Rawlings, 123 S.E. 875, 
158 Ga. 619; Broadwell v. Smith, 108 
S.E. 609, 152 Ga. 161; Hughes v. Hol- 
liday, 99 S.E. 301, 149 Ga. 147; Larned 
v. Wentworth, 39 S.E. 855, 114 Ga. 208. 

Idaho.—Virginia Mining Co. v. 
Haeder, 181 P. 141, 32 Idaho 240. 

Ill—Laughner vy. Smith, 83 N.E. 
1052, 232 Ill. 534; Bostwick v. Hess, 
80 Ill. 138. 


Iowa.—Lockman v. Anderson, 89 N. 
W. 1072, 116 Iowa 236; Usher v. Liv- 
ermore, 2 Iowa 117. 


Kan.—Redden v. Bausch, 204 P. 752, 
110 Kan. 625; 
152 P. 627, 628, 96 Kan. 587 [quot 
Cyc]; Blanchard v. Jackson, 37 P. 
986, 55 Kan. 239. 

Ky.—Stembridge v. Stembridge, 7 
S.W. 611, 87 Ky. 91, 9 Ky.L. 948; Page 
v. Hughes, 2 B.Mon. 439; Tevis v. 
Nugent, 59 S.W. 9, 22 Ky.L. 894. 


La.—Barchus vy. Johnson, 92 
DOO, Lol gua.) Oso 
sard, 67 So. 65, 136 La. 380. 


Mich.—Bailey v. Grover, 213 N.W. 
137, 237 Mich. 548; Olson v. Sash, 187 
N.W. 346, 217 Mich. 604; Cameron v. 
Shumway, 113 N.W. 287, 149 Mich. 


So. 


634; Cleaves v. Walsh, 84 N.W. 1108,. 


125 Mich. 638. 


Minn.—Moore y. Allen, 
292, 109 Minn. 139; 
N.W. 830, 32 Minn, 14. 

Miss.—Louisville, ete., R. Co. v. 
Gulf of Mexico Land, etc., Co., 33 So. 
845, 82 Miss. 180, 100 Am.S.R. 627. 

Mo.—Dunnaway v. Day, 63 S.W. 
731, 163 Mo, 415. 
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time is allowed.®° 


of his rights.°? 


Mont.—Clark v. American Develop- 
ing, etc., Co., 72 P. 978, 28 Mont. 468; 
Ide v. Leiser, 24 P. 695, 10 Mont. 5, 
24 Am.S.R. 17. 


N.J.—Jeffreys v. Charlton, 65 A. 
711, 72 N.J.Eq. 340; Brooks v. Wentz, 
49 A. 147, 61 N.J.Eq. 474. 


N.Y.—Henion v. Bacon, 91 
399, 100 App.Div. 99. 

N.C.—Hudson. v. Cozart, 102 S.E. 
278, 179 N.C. 247; Gaylord v. McCoy, 
714 SE. -959,, 161, N.C. 685; Hardy wv, 
Ward;,64, S-H.-171;, 150 N.C., 385; }, At- 
lantic Product Co. v. Dunn, 55 S.E. 
299,-142 N.C. 471. 


Ohio.—Longworth v. Mitchell, 26 
Ohio St. 334. 

Or.—Wetherby v. Griswold, 147 P. 
388, 75 Or. 468; Clarno v. Grayson, 
AGP. 4216; 30> Or.) 11d: 


Pa.—Barnes v. Hustead, 68 A. 839, 
219 Pa. 287; Weaver v. Sides, 65 A. 
666, 216 Pa. 301; Verstine v. Yeaney, 
59 A. 689, 210 Pa. 109; Swank v. 
Fretts, 59 A. 264, 209 Pa. 625; Ster- 
ling v. Lintott, 24 Pa.Co. 369. 


Philippine.—Lichauco  v. 
guer. 20 Philippine 12. 

Tex.—Kruegel v. Berry, 9 S.W. 863, 
75 Tex. 230. 

Utah.—Tilton v. Sterling Coal, etc., 
Co., 77 P. 758, 28 Utah 173,107 Am.S. 
R. 689. 

Wash.—Neeson v. Smith, 92 P. 131, 
47 Wash. 386. 

W.Va.—John v. Elkins, 59 S.E. 961, 
63 W.Va. 158; Fulton v. Messenger, 
56 S.E. 830, 61 W.Va. 477; Pollock v. 
Brookover, 53 S.E. 795, 60 W.Va. 75, 6 
L.R.A.N.S. 403; Barrett v. McAllister, 
11° S.B. 220, 33 W.Va. 738. 


Wis.—Crolius v. Lorge, 212 N.W. 
253, 192 Wis. 130; Nelson v. Stephens, 
82 N.W. 163, 107 Wis. 136; Cummings 
v. Lake Realty Co., 57 N.W. 43, 86 
Wis. 382; 
R. Co., 56 N.W. 367, 86 Wis. 48; Athe 
v. Bartholomew, 33 N.W. 110, 69 Wis. 
43, 5 Am.S.R. 103. 


Eng.—Wentworth v. Hull, ete. R. 
Co., 64 L.T.Rep.N.S. 190. 


N.Y.S. 


Beren- 


Alta.—Lowes v. Herron, 3 Alta.L. 
438. 

B.C.—Harris v. Bethune, 29 B.C. 
485. 


Man.—Paterson v. Houghton, 19 
Man. 168; Vanderlip v. Peterson, 16 
Man. 341. 

Ont.—Beer v. Lea, 29 Ont.L. 255, 4 
Ont.W.N. 342, 23 Ont.W.R. 826, 1532; 
Nevitt v. McMurray, 14 Ont.A. 126. 


[a] Option to repurchase.— Where 
a purchaser in default executes a 
quitclaim to the vendor in considera- 
tion of relief from the covenant and 
the parties then enter into an agree- 
ment whereby the vendor agrees, if 
the purchaser serves notice of his in- 
tention to repurchase, to extend the 
time for payment to a stated date, 
and, further, if a stipulated sum is 
paid on such date, time is of the es- 
sence of the contract, and the pur- 
chaser, failing to pay such sum on 
the date fixed, is not entitled to re- 
lief. Harris v. Bethune, 29 B.C. 485. 


The rule is especially applicable 
where the property is of fluctuating value.*! Where, 
however, the optioner avoids the optionee until aft- 
er the time has expired the optionee is not deprived 
Tf no time is specified the accept- 
ance must be within what is a reasonable time un- 
der the circumstances of the particular case.®* 
principle that time is of the essence of an option 
génerally applies only to acceptance and not to per- 
formance.®* Equity will not relieve against a threat- 


Wall v. Minneapolis, etc.,- 
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The 


[b] Construction.—Where defend- 
ant gave an option to another by 
which he agreed to convey coal within 
eighteen months from date, and the 
optionee was to pay, apart from the 
sum paid at the time of entering into 
the contract, one third in nine months 
and the balance in eighteen months, 
it was held that the option was to be 
exercised within nine months from 
the date of the agreement. Weaver v. 
Sides, 65 A. 666, 216 Pa. 301. 

[c] Computation.—(1) An option 
to extend twenty days from Febru- 
ary 3 gives the purchaser the whole 
of February 23 within which to pur- 
chase. Holmes v. Myles, 37 So. 588, 
141 Ala. 401. (2) Where an option 
was given to purchase land within 
sixty days and the sixtieth day fell 
on Sunday, an acceptance of the op- 
tion on the following Monday was 
sufficient. Smith v. Russell, 80 P. 
474, 20 Colo.App. 554. (3) Under a 
written contract reciting execution 
of note for land and giving the mak- 
er the option to offset note by con- 
veyance of other lands, the time limit 
on the option is the maturity of the 
note. Womack v. Agee, 90 S.E. 792, 
79 W.Va. 22. (4) An option to pur- 
chase within five years, but requiring 
thirty days’ notice of intention, is not 
exercised in time by notice two days 
before the end of five years as by the 
terms of the option the time allowed 
was five years less thirty days. Ma- 
son v. Payne, 47 Mo. 517. 

[dad] Letter written by holder of 
option to purchase land, stating that 
he would be ready “‘to close the op- 
tion” at a time subsequent to the ex- 
piration of the time limited by the 
option, did not amount to an accept- 
ance binding the landowner to convey. 
Indiana, ete, Lumber, etc., Co. v. 
Pharr, 102 S.W. 686, 82 Ark. 573. 


fe] Judgments in suits to quiet 
title that the vendor’s title was sub- 
ject to defendant purchasers’ right 
to purchase on the happening of a 
certain event did not change the time 
for the exercise of options to pur- 
chase. Altman v. Blewett, 269 P. 751, 
93 Cal.App. 516. 


[f] Acceptance before expiration. 
—If the optionee accepts before the 
date of expiration of the option, the 
option is converted into a contract, 
and the optionee cannot complain, be- 
cause by his own act the time was 
shortened. Galbraith v. Buffalo Veg- 
etable Marketing Co., 217 N.Y.S. 737, 
128 Misc. 79. 


60. Allen v. Effler, 235 S.W. 67, 144 
Tenn. 685. 

61. Wilbanks v. Selby, (Tex.Civ. 
App.) 227 S.W. 371; Weiss v. Claborn, 
(Tex.Civ.App.) 219 S.W. 884. 

[a] Probability of discovery of oil. 
—Where value is likely to be sudden- 
ly and radically affected by impend- 
ing probability of gas and oil dis- 
ecoveries in vicinity, option to pur- 
chase property must be promptly ex- 
ercised. Campbell v. Warnberg, 299 
P. 583, 1383 Kan. 246. 

62. Ray Thomas, Inc., v. Cowan, 
277 P. 1086, 99 Cal.App. 140; O'Toole 
& Nedeau Co. v. Boelkins, 235 N.W. 


[66 C.J.] 503 


ened forfeiture for failure to exercise within the 
time specified.*® 
given,®* although notice should be given if strict 
performance as to time has been waived,®? and a 
sale to a third person is sufficient even if a declara- 
tion of forfeiture was necessary.°® 


[§ 28] 2. Extension of Time and Waiver of Delay. 
Time being of the essence of an option,®® it is lhke- 
wise of the essence of an agreement for the extension 
of the time for acceptance’? which must be support- 


No notice of forfeiture need be 


820, 254 Mich. 44; Loughney v. Quig- 
ley, 124 A. 84, 279 Pa. 396. 
63. Cal.—Smith v. Bangham, 104 
Leena 156 Cal.” 359, 28 LL. R/A.N-S. 
Conn.—Saraceno y. Carrano, 103 A. 
631, 92 Conn. 563. ‘ 
Del.—Foster v. Newport Nat. Bank, 
113 A. 908, 31 Del. 237. 


Ind.—Hilker v. Curdes, 
851, 77 Ind.App. 466. 


Kan.—Campbell v. Warnberg, 299 
P. 583, 585, 133 Kan: 246: [cit ‘Cye], 


Minn.—Davis v. 'Godart, 169 N.W. 
711, 141 Minn. 203; Stone v. Harmon, 
19 N.W. 88, 31 Minn. 512. 


Or.—Mossie v. Cyrus, 
C242 ClO rani 


Tex.—Viser v. Rice, 33 Tex. 139. 


Utah.—Cummings v. Nielson, 129 P. 
619, 42 Utah 157. “ 


W.Va.—Hanly v. Watterson, 19 S.E. 
36, 39 W.Va. 214. 


Alta.—Carey v. Roots, 5 Alta.L. 
125, 11 Dom.L.R. 208, 23 West.L.R. 
890 [aff 5 Dom.L.R. 670, 21 West.L. 
Fa 9 bie 


[a] What is reasonable time.— 
Where an option to purchase land 
was executed at the purchaser’s so- 
licitation for a speculative purpose, 
without providing any time for ac- 
ceptance, an acceptance more than 
ten months after its execution was 
not within a reasonable time, the of- 
fer contemplating prompt acceptance. 
Oe Vv. Cyrus; 119) Pl '4859"624; 761 

pis b 


[b] Option of buying after death 
of vendor, or whenever she was ready 
to sell the property, entitled the pur- 
chaser to a reasonable time in which 
to exercise his right, and he was not 
bound to determine whether he would~ 
take the property or not until such 
time after the vendor’s death as the 
will had been probated and the ex- 
ecutor duly qualified, for until such 
time no one could have performed the 
contract. In re McPherson, 186 N.Y. 
S. 661, 114 Misc. 283. 


64 Grey v. Nickey Bros., 271 F. 
249; Horgan v. Russell, 140 N.W. 99, 
24 N.D. 490, 43 L.R.A.N.S. 1150. See 
Ward v. Wolverhampton Water- 
works Co., L.R. 13 Eq. 243 (where no- 
tice is given to the vendor that an op- 
tion will be accepted and such notice 
is not acted upon by payment of mon- 
ey, the right to exercise the option is 
not thereby lost). p 

65. Weiss v. Claborn, 
App.) 219 S.W. 884. 

66. Cummings v. Lake Realty Co., 
57 N.W. 43, 86 Wis. 382; Paterson v. 
Houghton, 19 Man. 168. 

67. See infra § 28. 

68. Bostwick v. Hess, 80 Ill. 1388. 

69. See supra § 27. 

70. Estero Bay Estates v. Giddens, 
14; F.(2d);, 171; [aff 18. F.@ad), 26515 
Phares v. Don Carlos, 208 P. 458, 71 
Colo. 508; Virginia Mining Co, v. 
Haeder, 181 P. 141, 32 Idaho 240. See 
also Durant v. Comegys, 28 P. 425, 3 
Idaho 204 (holding that the fact that 


133 N.E. 
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ed by a consideration’! and which may be withdrawn 
before acceptance unless made upon a considera- 
However, notwithstanding time is generally 


tion.7? 


a valid consideration is paid for the 
extension of a contract giving an op- 
tion to purchase property tends 
strongly to show that time was of the 
essence of the contract). 


71. Broadwell v. Smith, 108 S.E. 
609, 152 Ga. 161; Ide v. Leiser, 24 P. 
695, 10 Mont. 5, 24 Am.S.R. 17; Adam- 
son v. Vachon, 5 Sask.L. 400. 


{a] Part payment of purchase 
price as consideration for extension.— 
Under a contract extending an option 
for consideration which was also de- 
scribed as a part payment, the pay- 
ment was intended for both purposes, 
it so appearing from’the terms of 
the agreement and from the surround- 
ing facts and circumstances. Slade 
& Bassett v. Crum, (Tex.Civ.App.) 
1938 S.W. 723. 

[b] Continuous examination or 
cruise of timber on land was the con- 
sideration for an extension of the 
original agreed time for completing 
the cruise. Wilson v. Spry, 223 S. W. 
564, 145 Ark. 21. 

72. U.S.—Hstero Bay Estates v. 
Seeders; 14 ¥.(2d) 171 [aff 18 F.(2d) 
265]. 

Ill.—Wagner v. McClay, 138 N.E. 
164, 306 Ill. 560; Seyferth v. Groves, 
etek. Co., 75 New 522,217 L483. 


Kan.—Samuelson y. Palmer, 152 P. 
627, 96 Kan. 587. 


Md.—Coleman v: Applegarth, 11 A. 
284, 68 Md. 21, 6 Am.S.R. 417. 


Mont.—Ide v. Leiser, 24 P. 695, 10 
Monta 5, 24° Am:S.R.-17. 


Va.—Cummins vy. Beavers, 48 S.E. 
891, 103 Va. 230, 106 Am.S.R. 881, 1 
Ann.Cas. 986. 


fa] Continuing offer.—An option 
for the purchase of land which has 
been extended for an additional period 
without consideration, while void as 
an option, is good as a continuing of- 
fer to sell, and if it is accepted and a 
tender of the purchase price made be- 
fore it is retracted, a comtract to sell 


results. Ide v. Leiser, 24 P. 695, 10 
Mont. 5, 24 Am.S.R. 17. See supra § 
66. 

{[b] Extension held supported by 


consideration.—(1) Under Civ. Code 
§ 1605, making any benefit to which 
one is not lawfully entitled sufficient 
consideration for a promise, an agree- 
ment to extend an option to purchase 
land is sustained by the grantee ex- 
tending the time for settlement by 
the grantor of an account arising 
under the original contract. Stein v. 
Beeman; 119 _P.” 663, 161 Cal. "502. 
(2) Promise by the holder of an op- 
tion, providing for monthly payments 
to keep it in force, to advance the pay- 
ments for one year was a sufficient 
consideration for the owner’s agree- 
ment to extend the time of payment 
of a monthly installment, and hence 
the owner was estopped to insist upon 
a forfeiture because of delay in pay- 
ment. Scott v. Hubbard, 136 P. 653, 
67 Or. 498. 

73. Malmquist v. Peterson, 183 N. 
W. 138, 149 Minn. 223; Scott v. Hub- 
bard, 136 P. 653, 67 Or. 498; Slade & 
Bassett v. Crum, (Tex.Civ.App.) 193 
S.W. 723. 

[a] Thus the owner of land who 
gave an option providing for monthly 
payments to keep it in force, by re- 
jecting installments when tendered 
waived a requirement of time as of 
the essence and is not entitled to 
claim a forfeiture because of a delay 
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in tendering a subsequent installment. 
Scott v. Hubbard, 136 P. 653, 67 Or. 
498. 

Waiver of delay in contracts gen- 
erally see Contracts § 784. 


74, Ill.—Guyer v. Warren, 51 N.E. 
580; 175) LA 328. 


Kan.—Samuelson vy. Palmer, 152 P. 
627, 96 Kan. 587. 

Minn.—Libby v. Parry, 
299, 98 Minn. 366. 

N.C.—Alston v. Connell, 53 S.E. 292, 
140 N.C. 485. 

S.D.—Gira v. Harris, 
1405S: Di SST 

W.Va.—Fulton v. Messenger, 56 S. 
BH. 830, 61 W.Va. 477. 

[a] Conditions for extension must 
be complied with.—Where plaintiff 
and defendant agreed that, unless 
plaintiff should within twenty days 
exercise an option for the purchase of 
land, he should pay a certain sum in 
cash “for the renewal of said proposi- 
tion for thirty days,” plaintiff, having 
failed to exercise the option or to 
make the payment specified within 
twenty days, could not thereafter ex- 
ercise the option, although he offered 
to do so within the additional thirty 


108 N.W. 


86 N.W. 624, 


days. Tevis v. Nugent, 59 S.W. 9, 
22 Ky.L. 894. 
[b] Extension agreement con- 


strued.—A provision in an option ex- 
tension agreement, signed only by the 
owner, that the optionee would take 
conveyance if the tenant va€ated, con- 
strued to mean that renewal was con- 
ditioned on the purchaser’s accepting 
the option or forfeiting payment 
therefor. Kelley v. Ryder, 176 N.E. 
516, 276 Mass. 24. 


75. U.S.—Langley v. Stondall Land 
& Investment Co., 264 F. 474. 


Ind.—Lahr v. Broyles, 155 N.E. 709, 
86 Ind.App. 33. 

Kan.—Samuelson v. Palmer, 152 P. 
627, 96 Kan. 587. 


Md.—Mattingly v. Mattingly, 122 A. 
40, 143 Md. 227. 


N.Y.—Holden v. Efficient Craftsman 
Corporation, 138 N.E. 85, 234 N.Y. 4387; 
Henion v. Bacon, 91 N.Y.S. 399, 100 
App.Div. 99; Connolly v. Keenan, 87 
N.Y.S. 630, 42 Misc. 589. 


Or.—McCarty v. Helbling, 
499, 73 Or. 356. 

Pa.—Barnes v. Rea, 68 A. 836, 219 
Pag: 


Wis.—Crolius vy. Lorge, 
2538, 192 Wis. 130. 


[a] Continuance of negotiations 
after the time for exercising the op- 
tion has expired is a waiver of strict 
compliance with the requirement as 
to time. Henion v. Bacon, 91 N.Y.S. 
399, 100 App.Div. 99; Slade & Bas- 
sett v. Crum, (Tex.Civ.App.) 193 S.W. 
723. 

[b] Acceptance of remittances 
after date for exercising the option 
continues it. Connolly v. Keenan, 87 
N.Y.S. 630, 42 Misc. 589. 


[c] Agreement to procure exten- 
sion.—(1) Where defendants, agents 
of a grantee of land who had pur- 
chased from defendants subject to 
vendor’s liens, gave plaintiff an op- 
tion to buy the land, and, a dispute 
arising whether this option had ex- 
pired, made a written agreement to 
procure and deliver to plaintiff with- 
in ten days a written extension of the 
option, to be binding on defendants 


14d. 


212 N.W. 


[§ 28 


of the essence of an option, the parties may waive 
the requirement of performance within the time stip- 
ulated** either expressly’ or by their conduct.*? 


and the owners, they complied with 
their own contract where within the 
time allowed they offered to plaintiff 
a contract signed by them and by their 
principal extending the original op- 
tion for ninety days for, until the 
vendor’s liens were foreclosed, de- 
fendants’ principal was the “owner” 
of the land. Hahl v. McPherson, 133 
SoW22515;, 63) (ex:Civ. App, 92:89 ee Ca 
The agreement by defendants to pro- 
cure an extension of the option only 
required defendants to execute an ex- 
tension that would protect plaintiff 
under the original option against the 
parties who were required to execute 
the option, and not against all the 
lienholders. Hahl v. McPherson, 
supra. (3) By agreeing to ’procure 
an extension of an option which 
would bind defendants and their prin- 
cipal defendants were not obligated 
to procure an extension binding upon 
all persons owning or claiming the 
land. Hahl v. McPherson, supra. 


{[d] Failure of vendor to deliver or 
tender deed (1) on or before expiration 
of option as required by the agree- 
ment extends the option till the deed 
is delivered. Womack v. Agee, 90 S. 
HERTZ cP TOF Waid. 225162) end ermal 
contract reciting the execution of a 
note for an option on land and giving 
the maker the privilege of conveying 
other land in payment, the existence 
of liens on the vendor’s property 
without provision for their release ex- 
tends the time for performance by the 
optionee where the tender of a good 
deed by the vendor was necessary be- 
fore the optionee was bound to per- 


form. Womack vy. Agee, supra. 
[e] Conduct held not extension.— 
(1) Where defendant gave plaintiff a 


written option to purchase land with- 
in a time stated, and before the ex- 
piration of that time plaintiff wrote 
that he had decided to take the land 
on the terms proposed, if defendant 
would furnish an abstract which 
should be approved by his attorneys 
as showing a perfect title, but which 
could not be made and examined be- 
fore the option would expire, and de- 
fendant answered that he had no 
doubt the title was good, and that he 
would have an abstract made, such 
correspondence did not operate to ex- 
tend the option, which plaintiff had 
rejected by adding conditions to his 
acceptance, nor to create a new con- 
tract binding upon either party, but 
amounted to no more than negotia- 
tions looking to a future contract. 
James v. Darby, 100 F. 224, 40 C.C.A. 
341. (2) There is no waiver of a 
tender of the purchase price within 
the time specified under an option 
where, on the last day for exercising 
it, the seller contends that he is not 
bound to convey at all, and there is a 
postponement until a later day of fur- 
ther conversation on the subject, hav- 
ing reference only to this matter. 
Lockman v. Anderson, 89 N.W. 1072, 
116 Iowa 236. (3) That an owner of 
land, who has given an option to sell, 
conveys it during the life of the op- 
tion to a resident of an adjoining 
state, does not extend the time with- 
in which the option must be exercised. 
Merritt v. Joyce, 185 N.W. 820, 117 
Minn. 235. (4) Where, on the day an 
option for the purchase of land ex- 
pired, the purchaser stated that he 
would not take the land, but refused 
to give up the written contract, stat- 
ing that he would give it up if he did 
not buy within the two weeks, a state- 
ment by the vendor that he would re- 


For later cases, developments and changes in the law see Annotations. same title and section number, 
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Where strict performance as to time has been waived 
the optioner must give notice of intent to terminate 
the option,’® but commencement of an action to re- 
cover the property from an optionee in possession 
is sufficient notice of termination.77 
the time limit of the option, part of the purchase 
price of the property is paid and a new agreement 
extending time for payment of the balance is en- 
tered into, such agreement is a contract of sale and 
A mere offer to 
sell, made after expiration of the option, does not 
A statute relating to payment of debts 


not an extension of the option.7’ 
extend it." 


turn in two weeks was not an exten- 
sion of the option. Cummins v. Beay- 
ers, 48 S.E. 891, 103 Va. 230, 106 Am. 
S.R. 881, 1 Ann.Cas. 986. (5) A con- 
veyance, after expiration by its terms 
of an option contract, in pursuance of 
a contract of sale made during the 
life of the option, was not an admis- 
sion by grantor that the option had 
been extended or was in existence be- 
. yond the time limited. Moore v. Al- 
Jen, 123 N.W. 292, 109 Minn. 139. 


76. Henion v. Bacon, 91 N.Y.S. 399, 
100 App.Div. 99. 


77. Beckman v. Waters, 86 P. 997, 
3 Cal.App. 734. 


78. Fullenwider v. Rowan, 34 So. 
S75, 136 Ala. 287s 


79. Stewart v. Cadeau, 186 P. 894, 
109 Wash. 292. 


80. Rowell v. H. L. Harrell Realty 
Co., 103 S.E. 717, 25 Ga.App. 585. 


81. Hanscom y. Blanchard, 105 A. 
291, 117 Me.'501,°3 ALR: 545. 


82. Frye Pulpwood Co. v. Ray, 95 
A. 1039, 114 Me. 272; Burt v. String- 
fellow, 143 P. 234, 45 Utah 207. 

83. Kelley v. Ryder, 176 N.E. 516, 
276 Mass. 24. 


84 U.S.—Castle Creek Water Co. 
v.. Aspen, 146 F. 8, 76-C:G.A: 516, 8 
Ann.Cas. 660; Johnston y. Trippe, 33 
Heb oO: 

Ala.—Masberg v. Granville, 75 So. 
154, 201 Ala. 5; Bethea v. McCullough, 
70 So. 680, 195 Ala. 480; Ross v. Parks, 
8 So. 368, 93. Ala., 153,30 Am.S.R. 47, 
11 L.R.A. 148; Wilks v. Georgia Pac. 
R. €o., 79° Ala. 180; 


Cal.—Potter v. Post, 139 P. 288, 167 
Cal. 796; Smith v.-Post, 138 P. 705, 
167 Cal. 69; Walter G. Reese Co. Vv. 
House, 124 P. 442, 162 Cal. 740; Rhein- 
gans v. Smith, 119 P. 494, 161 Cal. 362, 
Ann.Cas.1913B 1140; Smith v. Bang- 
ham, 104 P. 689, 156 Cal. 359, 28 L.R.A. 
N.S. 522; De Rutte v. Muldrow, 16 
Cal. 505; “Cushing yv. Levi, 3 P.(2d) 
958, 117 Cal.App. 94; Marsh v. Lott, 97 
P. 163, 8 Cal.App. 384; Menzel v. 
Primm, 91 P. 754, 6 Cal.App. 204. 


Colo.—Phares v. Don Carlos, 208 P. 
458, 71 Colo. 508. 


Fila.—Behrman vy. Max, 137 So. 120, 
102 Fla. 1094; Frissell v. Nichols, 114 
So. 431, 94 Fla. 408; Orlando Realty 
Board Bldg. Corp. v. Hilpert, 113 So. 
100, 93 Fla. 954; South Florida Citrus 
Land Co. v. Walden, 51 So. 554, 59 Fla. 
606. 

Ga.—Carr v. Rawlings, 123 S.E. 875, 
158 Ga. 619; Black v. Maddox, 30 S.E. 
723, 104 Ga. 157. 


Idaho.—Shull v. Lawrence, 217 P. 
267, 37 Idaho 401. 


Ill.—Adams v. Peabody Coal Co., 82 
N.E. 645, 230 Ill. 469; Seyferth v. 
GTOVES; BELG, v1 COjToeNe Be bee, 217 
Tl. 473 [aff 119: Il. App. 275]; Carter 
v. Love, 69 N.E. 85, 206 Ill. 310; Estes 
v. Furlong, 59 Il]. 298; Perkins v. 
Hadsell, 50 Ill. 216. 


Ilowa.—Western Securities Co. v. 
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Atlee, 151 N.W. 56, 168 Iowa 650; Con- 
Solidated Coal Co. v. Findley, 105 N. 
W. 206, 128 Iowa 696; Goodpaster v. 
Porter, 11 Iowa 161. 

Kan.—Quinton v. Mulvane, 81 P. 
486, 71 Kan. 687; Chadsey v. Condley, 
62 P. 668, 62 Kan. 853. 

Ky.—Walton’s Ex’r v. Franks, 228 
S.W. 1025, 191 Ky. 32; Fields & Combs 
Vv. Vizard Inv. Co., 182 S.W. 934, 168 
Ky. 744, Ann.Cas.1918D 336; Murphy, 
Thompson & Co. v. Reid, 101 S.W. 964, 
LAD SV. OSD nol Kylee l6y LOD Lake A. 
N.S. 195, 128 Am.S.R. 259. 

La.—Price v. Town of Ruston, 139 
So. 55, 19 La.App. 356. 


Mass.—Boyden v. Hill, 85 N.E. 413, 
198 Mass. 477; O’Brien v. Boland, 44 
N.E. 602, 166 Mass. 481: Wheatland 
v. Silsbee, 34 N.E. 192, 159 Mass. 177. 


Mich.—Ludwig v. Hall, 208 N.W. 
436, 234 Mich. 478; Agar v. Streeter, 
150 N.W. 160, 183 Mich. 600, L.R.A. 
1915D 196, Ann.Cas.1916E 518; Gold- 
pane v. Drake, 108 N.W. 367, 145 Mich. 
50. 

Minn.—Libby 
299, 98 Minn. 366. 

Mo.—Aiple-Hemmelmann Real Es- 
tate Co. v. Spelbrink, 111 S.W. 480, 
211 Mo. 671, 14 Ann.Cas. 652. 


Mont.—Torelle v. Templeman, 21 P. 
(2d) 60; Ide v. Leiser, 24 P. 695, 10 
Mont. 5, 24 Am.S.R. 17. 


N.J.—Brooks v. Wentz, 49 A. 147, 
61 N.J.Eq. 474. 


N.Y.—Sandberg v. Reilly, 227 N.Y. 
S. 418, 223 App.Div. 57; McLear v. 
Balmat, 186 N.Y.S. 180, 194 App.Div. 
827 [aff 132 N.E. 883, 231 N.Y. 548, 
and leave to withdraw appeal er 
132 N.E. 904, 231 N.Y. 599]; Jones 
v. Barnes, 94 N.Y.S. 695, 105 App.Div. 
287; Galbraith v. Buffalo Vegetable 
Marketing Von, 2ieeNiyeaSie 119040 al2'8 
Misc. 79; Grosso v. Sporer, 206 N.Y.S. 
227, 123 Mise. 796; Stanley v. Gannon, 
180 N.Y.S. 602, 109 Mise. 611 [aff 182 
N.Y.S. 952]; Seidman v. Rauner, 99 
N.Y.S. 862, 51 Misc. 10. 


N.C.—Samonds y. Cioninger, 127 S. 
EK. 706, 189 N.C. 610; -Winders v. 
Kenan, 77-S.E. 687, 161 N.C. 628: 


Phelps v. Davenport, 65 S.E. 459, 151 
NECih 22% 


eet orm daa v. Ward, 7 Ohio App. 
6. 
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Or.—Strong v. Moore, 207 P. 179, 
105 Or. 12,-23 A.L.R. 1217; House v. 
Jackson, 32 P. 1027, 24 Or. 89. 


Pa.—McHenry v. Mitchell, 68 A. 
729, 219 Pa. 297; Barnes v. Hustead, 
68 A. 839, 219 Pa. 287; Thompson vy. 
Willard, 68 A. 46, 219 Pa. 170; Penn- 
Sylvania Min. Co. v. Martin, 59 A. 436, 
210 Pa. 53; Pennsylvania Min. Co. v. 
Smith, 56 A. 426, 207 Pa. 210; Yerkes 
v. Richards, 26 A. 221, 153 Pa. 646, 34 
Am.S.R. 721; Vafias v. Young, 10 Pa. 
Dist.&Co. 261. 

S.D.—Hansen v. Bendert, 219 N.W. 
883, 53 S.D. 26; Gira v. Harris, 86 N. 
W. 624, 14 S.D. 537. 
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falling due on a Sunday or holiday on the next sue- 
ceeding business day does not operate to extend the 
time of an option.*° 
creates a new contract relieving the optioner from 
any default on the original option®! and governs the 
rights of the parties,8? and is inconsistent with ac- 
ceptance of the original option.*3 


[§ 29] G. Effect of Acceptance. 
within the time specified of an option to purchase 
land and compliance with the conditions, if any, 
changes the option into a contract of sale binding 
upon both parties,** governed by the laws applicable 


The securing of an extension 


Acceptance 


Tenn.—Bradford v. Foster, 9 S.W. 
195, 87 Tenn. 4. 


Tex.—Northside Lumber & Bldg. 
we v. Neal, (Civ.App.) 23 S.W.(2d) 

Va.—Cummins v. Beavers, 48 S.B. 
891, 103 Va. 230, 106 Am.S.R. 881, 1 
Ann.Cas. 986 and note. 


W.Va.—Pollock v. Brookover, 53 S. 
E. 795, 60 W.Va. 75, 6 L.R.A.N-S. 403 
ae note; Donnally v. Parker, 5 W.Va. 

Wis.—Sizer v. Clark, 93 N.W. 539, 
116 Wis. 534; Mueller v. Nortmann, 
93 N.W. 538, 116 Wis. 468, 96 Am.S.R. 
997; Wall v. Minneapolis, CLC LR Cox 
56 N.W. 367, 86 Wis. 48. 

Wyo.—Frank vy. Stratford-Hand- 


cock, 77 P, 134, 13 Wyo. 37, 110 Am.S. 
R. 963, 67 L.R.A. 571. 


Alta.—Vitaly v. Bryan, [1927] 1 
Dom.L.R. 244; Kennedy y. Inman, 16 
Alta.L. 330. 


Ont.—Bennett vy. Stodgell, 9 Ont. 
W.N. 174. 


[a] Rule applied. — (1) Demand 
for a conveyance under an option by 
assignee thereof on payment of the 
price, and the vendor’s refusal to con- 
vey, Stating that he had changed his 
mind, placed the vendor in default, 
making assignee’s cause of action 
complete. Grosso v. Sporer, 206 N.Y. 
S. 227, 123 Misc. 796. (2) Where op- 
tionee paid, and owner accepted, one 
hundred dollars on the purchase price, 
this payment operated as an exercise 
of the optional right, and the option 
agreement as such became inopera- 
tive, also became a contract for the 
sale of land, and agreements extend- 
ing the time for payment were with- 
out reference to the term of the op- 
tion agreement but only to the time to 
which payment of balance of price 
was deferred. Howard v. D. W. Hob- 
son Co., 176 P. 715, 38 Cal.App. 445. 
(3) Where the consideration is ade- 
quate and the contract was unaffected 
by fraud, mistake, or duress, a deed 
containing an option was, upon the 
purchaser’s election to take and pay- 
ment of the consideration, as absolute 
and binding as if there had been no 
option. Bethea v. McCullough, 70 So. 
680, 195 Ala. 480. (4) Optionees hold- 
ing the first right to purchase a ful- 
filled obligation when they tendered 
the amount of the highest bid made at 
a public sale, and legal title passed 
to them as of date of tender, although 
tender was refused, authorizing re- 
covery for rent subsequently accru- 
ing, on award of specific performance 
to the optionees. Price v. Town of 
Ruston, 139 So. 55, 19 La.App. 356. 
(5) Where one having the option 
to purchase land failed to make 
payment within the time fixed, 
Whereupon on payment of a part 
of the consideration, the vendor ex- 
tended the time and indorsed on the 
option contract the receipt of a part 
of the consideration, ete., the contract 
which had been unilateral became 
bilateral, and the purchaser was 
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to contracts for the purchase and sale of property ;** 
and the same is true of acceptance of an option to 
sell.86 Even where an agreement or offer giving an 
opportunity to purchase land is without considera- 
tion, so that it does not amount to an option con- 
tract, it is a continuing offer for the time fixed, and 
becomes a binding contract if accepted within that 
time, provided it has not been previously with- 
drawn.*? Acceptance converts the option into a 
binding contract even if made before the time for 
acceptance has expired.®® The contract is enforce- 
able by the optionee against the optioner®® or his 
vendee with notice of the optionee’s rights.°° The 
acceptance, once made, cannot be rescinded®! unless 
induced by misrepresentation of the vendor.®? It 
has been held that acceptance of an option takes ef- 
fect on the date of the acceptance and binds the 
party only to the conveyance of the property in its 
present condition,®* and it does not relate back to 
the date of the option so as to cut off intervening 
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rights acquired with notice of the option.®* On the 
other hand, it is held that acceptance of an option 
and performance of the conditions entitle the holder 
of the option to eall for performance as of the date 
of giving the option.®® A vendor is not bound by an 
acceptance by a stranger®® unless he approves the 
acceptance.®? After acceptance the optionee may, 
in a proper ease, direct that title be conveyed to a 
third person to whom he has resold the property.°* 
Acceptance of the legal rights given by the option 
cannot be a fraud on the optioner.®° 


[§ 30] H. Lapse of Option. An option given for 
a valuable consideration does not lapse by the death 
of the vendor! or vendee,? but passes to his personal 
representative,* although the contrary has been 
held.4 The option lapses on expiration of the time 
allowed for acceptance, if it has not been accepted 
during such time, or on the expiration of a reason- 
able time where no time for acceptance is fixed. 


bound to consummate the contract. 
Petersen v. Bunting, 185 P. 508, 43 
Cal.App. 707. 

{b] Thus, while an unconditional 
notice by the holder of a written op- 
tion of election to purchase land on 
conditions named converts it into an 
enforceable sale contract, such elec- 
tion or notice does not enlarge the 
optionee’s rights nor lessen those of 
the optioner. Carr v. Rawlings, 123 
S,E. 875; 158-Ga. 619. 


[ce] Rights acquired by acceptance 
may be assigned, irrespective of 
whether or not the option could be as- 
signed before acceptance. Perkins v. 
Hadsell, 50 Ill. 216. Assignment of 
option see infra § 32. 


[d] Breach by vendor.—Where an 
option for the purchase of land pro- 
vided that the optionee might elect to 
purchase within a stated time, and 
that on notice of such election the op- 
tioner would execute a contract to 
convey the land, on payment of the 
agreed price on the day named, by a 
warranty deed conveying a good title 
in fee simple, and the optionee duly 
gave notice that he elected to pur- 
chase, but the optioner refused to 
execute a contract of sale unless it 
contained certain provisions which 
were not required by the option, and 
the optionee refused to accept such a 
contract, there was a breach of the 
option by the optioner, and the date of 
the breach was the date when the 
contract to convey should have been 
executed notwithstanding the option- 
er, on the day named for the convey- 
ance, tendered a deed in accordance 
with the option, but the optionee did 
not have the money ready then be- 
cause he had assumed that the op- 
tioner would not’ tender a_ proper 
deed. Boyd v. De Lancey, 45 N.Y.S. 
693, 17 App.Div. 567. 

85. Cates v. McNeil, 147 P. 944, 169 
Calo 

86. Quinton vy. Mulvane, 81 P. 486, 
71 Kan. 687. 

87. See supra § 66. 

88. Galbraith v. Buffalo Vegetable 
Marketing Co., 217 N.Y.S. 737, 128 
Misc. 79. 

g9. Carr v. Rawlings, 123 S.E.°875, 
158 Ga. 619. 

90. Carr v. Rawlings, supra; Bar- 
rett v. McAllister, 11 S.E. 220, 33 W. 
Va. 738. 

91. Castle Creek Water Co. v. As- 
pen, 146 F. 8, 76 C.C.A. 516, 8 Ann.Cas. 


1076, 65 Kan, 24, 


660 (per Sanborn, J.); Bethea v. Mc- 
Cullough, 70 So. 680, 195 Ala. 480; 
Galbraith v. Buffalo Vegetable Mar- 
yeti Coy) 217 NEVES. 737; 1128 "Misc. 

92. Reilly v. Steinhart, 160 N.Y.S. 
389, 174 App.Div. 265 [aff 116 N.E. 
1071, 220 N.Y. 692]. 


93. Ga.—Varn Turpentine & Cattle 
Co. v. Allen & Newton, 144 S.E. 47, 
38 GaApp. 408. 


Kan.—Caldwell v. Frazier, 68 P. 


Minn.—Gamble v. Garlock, 133 N. 
Ae 175, 116 Minn. 59, Ann.Cas.1913A 
1294, 


reqiae tae ee v. Port, 28 Ohio St. 


Or.—Strong v. Moore, 
LOS Or) P2 N23 VATE 2a. 


Vt.—Durfee House Furnishing Co. 
v, Great Atlantic & Pacific Tea Co., 
136 AS 379, 100 Vt. 204 


[a] Reason for rule.—‘‘The reason, 
obviously, is that in the contract of 
purchase the obligee takes an interest, 
and the contract is an executory one; 
while in a contract to purchase the 
contract is incompleted, it lacks mu- 
tuality until acceptance, and when 
accepted it does not relate back to the 
date of the offer, but has no other ef- 
fect than if the offer had been made 
on the day of the acceptance, and the 
election, when made, is to accept the 
property as it is on the date of the 
acceptance.” Caldwell v. Frazier, 68 
P. 1076, 1077, 65 Kan. 24. 


[b] Rule applied.—(1) If, be- 
tween the offer and acceptance, im- 
provements on the land are destroyed, 
equity will not decree specific per- 
formance with the improvements re- 
stored or an abatement in price equal 
to their value. Caldwell v. Frazier, 
68 P. 1076, 65 Kan. 24; Gamble vy. 
Garlock, 1383 N.W. 175, 116 Minn. 59, 
Ann.Cas.1913A 1294. (2) Where, 
during the continuance of an option 
to purchase land a building insured 
for thirty-four thousand dollars was 
destroyed by fire, the optionees were 
not entitled to accept contract and 
to require the optioners to account for 
the insurance money. Strong v. 
Moore, 207 P. 179, 105 Or. 12, 23 A.L.R. 
1217. 


94. Durfee House Furnishing Co. 
v. Great Atlantic & Pacific Tea Co., 


PAD dear anit 


136 A. 379,. 200 Vt. 2045550 SAJLAR: 
1309. 
95. Cal.—Smith v. Bangham, 104 


P. 689, 156 Cal. 359, 28 L.R.A.N.S. 522. — 


Idaho.—Donaldson Vv. Thousand 
Springs Power Co., 162 P. 334, 29 
Idaho 735. 

N.D.—Horgan v. Russell, 140 N.W. 
99, 24 N.D. 490, 48 L.R.A.N.S. 1150: 


Or.—Strong v. Moore, 207 P. 179, 
105. Or. 12, 23 A.L:R., L217. 


Pa.—People’s St. R. Co. v. Spencer, 
27 A. 113, 156) Pa. 85,36 AmsS, Ra 22; 
Kerr v. Day, 14 Pa. 112, 538 Am.D. 526; 
Kelly’s Estate, 6 Pa.Dist.&Co. 770. 

Wash.—Crowley v. Byrne, 129 P. 
113, 71 Wash. 444. 


ora Ponaa ly v. Parker, 5 W.Va. 


Wis.—Sizer v. Clark, 93 N.W. 539, 
116 Wis. 534. 


96. Barnett v. Lovejoy, 186 N.W. 1, 
193 Iowa 678. 


97. Barnett v. Lovejoy, supra. 


98. Bridges v. Shirling, 105 S.E. 
862, 26 Ga.App. 279. 


[a] Resale.—Where the holder of 
an option to buy property resells the 
property at a profit, and the purchaser 
pays the original owner an amount 
which includes such profit, the title 
to such amount is not in the original 
owner, but in the person exercising 
the option, and the original owner 
cannot recover it in trover from the 
person exercising the option. Bridges 
seen oe 105 S.E. 862, 26 Ga,App. 

99. Hopkins v. City of Dallas, 
(Tex.Civ.App.) 297 S.W. 347. 


1. Mueller v. Nortmann, 93 N.W. 
538, 116 Wis. 468, 96 Am.S.R. 997; 
Woods v. Hyde, 31 L.J.Ch. 295; Hall 
v. Bushell, 14 L.T.Rep.N.S. 246. 


Option in lease exercisable after 
death of lessee see Landlord and Ten- 
ant § 190. 


2. Gustin v. Union School-Dist., 54 
Bells 156, 94 Mich. 502, 34 Am.S.R. 

Option in lease exercisable after 
death of lessor see Landlord and Ten- 
ant § 190 

3. Gustin vy. Union School-Dist. of 
Bay City, 54 N.W. 156, 94 Mich. 502; 
In re Adams, 27 Ch.D. 394. 


4. Newton v. Newton, 11 R.I. 390, 
23 Am.R. 476. 

5. U.S.—Sanderson v. Bishop, 262 
EF. 228. 

Ala.—Lauderdale Power Co. v. Per- 
ry, 80 So. 476, 202 Ala. 394. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Where an optionee has released all his rights by 
joining in a conveyance by the owner to a third per- 
son, a subsequent renewal of the option reinvests him 
with those rights.© Where a contract gave an option 
to purchase if the optionee did not exercise the op- 
tion he was to be repaid for improvements made, ac- 
ceptance of the cost of improvements on the prop- 
erty establishes a waiver of the optionee’s rights even 


if he exercised the option.? 


Ark.—Indiana, ete., Lumber, etce., 
Co. v. Pharr, 102 S.W. 686, 82 Ark. 573. 


Calil.—Compton Land Co. v. Vaughn, 
164 P. 610, 33 Cal.App. 130; Canty v. 
Brown, 105 P. 428, 11 Cal.App. 487. 

Ind.—Barney v. Yazoo Delta Land 
CoF 10) NID 965-179) Ind 337. 


Iowa.—Hinman v. Sage, 221 N.W. 
472, 208 Iowa 982; Low v. Young, 
Mullarky & Long, 138 N.W. 828, 158 
Iowa 15. 

Kan.—Blanchard v. Jackson, 37 P. 
986, 55 Kan, 239. 

Ky.—Smith v. Ballou, 277 S.W. 286, 
211 Ky. 281; Fields & Combs v. Vizard 
Inv. Co., 182 S.W. 934, 168 Ky. 744, 
Ann.Cas.1918D 336; Stewart v. Gard- 


ner, 153 S.W. 8, 152 Ky. 120; Little v. 
Cardwell, 122 S.W. 799. 
Minn.—Moore vy. Allen, 123 N.W. 


292, 109 Minn. 139. 


Mont.—tde v. Leiser, 24 P. 695, 10 
Mont. 5, 24 Am.S.R. 17. 


Ohio.—Longworth v. 
Ohio St. 334. 


Okl.—Leavitt v. Overholser, 15 P. 
(2d) 573, 160 Okl. 81. 

Or.—Kingsley v. Kressly, 118 P. 
678, 60 Or. 167, Ann.Cas.1913E 746. 


Philippine.—Yadao v. Yadao, 20 
Philippine 260; Lichauco v. Beren- 
guer, 20 Philippine 12. 

Tex.—Knox v. Brown, (Commn. 
App.) 277 S.W. 619 [overr motion 
(Commn.App.) 277 S.W. 91 (aff (Civ. 
App.) 261 S.W. 791)]; Hopkins v. 
City of Dallas, (Civ.App.) 297 S.W. 
347. 

W.Va.—Hanly v. Watterson, 19 S.E. 
536, 39 W.Va. 214; Barrett v. Mc- 
Allister, 11 S.E. 220, 33 W.Va. 738. 


Wis.—Cummings v. Town of Lake 
Realty Co., 57 N.W. 438, 86 Wis. 382. 
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Alta.—Lowes v. Herron, 3 Alta.L. 
438. 

Man.—Paterson v. Houghton, 19 
Man. 168 


Ont.—Nevitt v. McMurray, 14 Ont. 
A. 126. 

fa] Thus an owner, who had given 
an option to purchase land upon the 
optionee’s agreement to pay the pur- 
chase price within a stipulated time 
and commence development of waiter 
power within a prescribed time, could 
give a third party an option upon the 
optionee’s failure to comply with the 
terms of the option within the re- 
quired time. Lauderdale Power Co. v. 
Perry, 80 So. 476, 202 Ala. 394. 


[b] Abandonment of  option.— 
Where one cultivates land with an op- 
tion of buying or paying rent at the 
end of the year, and voluntarily aban- 
dons the option and the property, he 
cannot recover damages sustained by 
reason of the failure of the owner to 
make him a title thereto. Darragh v. 
Vicknair, 52 So. 264, 126 La. 171. 


[c] Negotiations after expiration. 
—Where a written option to purchase 
land had expired without renewal, 
further negotiations between the par- 
ties on the basis of the option con- 
tract, and acts which were condition- 
al on completion of the sale, do not 
create a contract enforceable in equity 
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by the vendor. 
262 F. 228. 


Time for acceptance see supra § 


Sanderson v. Bishop, 
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6. Parker v. Murphy, 146 S.E. 254, 
152 Va. 173. 


7. Butsch v. Swallow, 134 N.E. 877, 
78 Ind.App. 101. 


8 See infra § 54. 


9. U.S.—Woodward v. Davidson, 
150 F. 840 [rev on other grounds 156 
F. 915, 84 C.C.A. 495, cert den 28 S.Ct. 
758, 1209 .W.S.%547, 252 Ind. 920); 
Couch v. McCoy, 138 F. 696; John- 
ston v. Trippe, 33 F. 530. 


Ala.—Johnston v. Guice, 114 So. 409, 
217 Ala. 27; Ross v. Parks, 8 So. 368, 
wee 153, 30 Am.S.R. 47, 11 L.R.A. 


Cal.—Walter G. Reese Co. v. House, 
124 P. 442, 162 Cal. 740; Hiss v. Mul- 
holland, 273 P. 859, 96 Cal.App. 121; 
noe dia Vi, Lott, 9% P.-11.63; 78 iCal. App: 


Ga.—Black v. Maddox, 30 S.E. 723, 
104 Ga. 157. 


Ill.— Anderson y. Bills, 167 N.E. 864, 
335 Ill. 524; Wagner v. McClay, 138 
N.E. 164, 306 Ill. 560; Adams v. Pea- 
body Coal Co., 82 N.E. 645, 230 Ill. 469; 
Seyferth v. Groves, ete, R. Co., 75 
N.E. 522, 217 Ill. 483 [aff 119 Ill.App. 
275]; Guyer v. Warren, 51 N.E. 580, 
175 Ill. 328; Hayes v. O’Brien, 37 N.E. 
73, 149 Ill. 403, 23 L.R.A. 555; Estes 
v. Furlong, 59 Ill. 298. 


Ind.—Herman v. Babcock, 3 N.E. 
142, 103 Ind. 461; Souffrain v. Mc- 
Donald, 27 Ind. 269. 


Kan.—Russell v. Combs, 195 P. 605, 
108 Kan. 411. 


Ky.—Walton’s Ex’r vy. Franks, 228 
S.W. 1025, 191 Ky. 32; Bacon v. Ken- 
tucky Cent. R. Co., 25 S.W. 747, 95 
oye RSs a) Om Vel asim Cuke 


Md.—Grabenhorst v. Nicodemus, 42 
Md. 236. 

Mass.—Kenyon vy. Suburban Realty 
Corporation, 1389 N.E. 172, 244 Mass. 


571; Boyden v. Hill, 85 N.E. 413, 198 
Mass. 477; O’Brien v. Boland, 44 N. 
BE. 602, 166 Mass. 481; Mansfield v. 


Hodgdon, 17 N.E. 544, 147 Mass. 304. 


Mich.—Solomon Mier Co. v. Hadden, 
111 N.W. 1040, 148 Mich. 488, 118 Am. 
S.R. 586, 12 Ann.Cas. 88; Gustin v. 
Union School-Dist., 54 N.W. 156, 94 
Mich. 502, 34 Am.S.R. 361. 


Minn.—MecMillan v. Ames, 22 N.W. 
612, 33 Minn. 257. 


Mo.—Aiple-Hemmelmann Real Es- 
tate Co. v. Spelbrink, 111 S.W. 480, 211 
Mo. 671, 14 Ann.Cas. 652. 


Mont.—Ide v. Leiser, 24 P. 695, 10 
Mont. 5, 24 Am.S.R. 17. 


Neb.—Von Knuth v. Ryan, 186 N.W. 
81, 107 Neb. 351; Rice v. Lincoln & N. 
W. R. Co., 129 N.W. 425, 88 Neb. 307. 


Nev.—Hunter v. Sutton, 205 P. 785, 
45 Nev. 430. 

N.J.—Myers v. Metzger, 48 A. 1113, 
61 N.J.Eq. 522 [rev on other grounds 
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N.C.—Gaylord. v. McCoy, 77 S.E. 
959, 161 N.C. 685; Winders v. Kenan, 
77 S.E. 687, 161 N.C. 628; Alston v. 


[§ 31] I. Revocation or Modification. 
offer may be revoked at any time, whether or not a 
time is fixed for its continuance, if there is no con- 
sideration and the offer is not under seal,’ an option 
for a certain time supported by sufficient considera- 
tion, since it is a binding contract, cannot be revoked 
by the optioner during the time therein specified,* 
even though the consideration is only nominal,!° al- 
though the contrary has been held.14 
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While an 


If an option 


Connell, 53 S.B. 292, 140 N.C. 485. 


Or.—Strong v. Moon, 207 P. 179, 
105 Or. 12, 23 ATaR. 1217:) Kingsley 
v. Kressly, 118 P. 678, 60-Or. 167, Ann. 
Cas.1913E 746; Hall v. Abraham, 75 
P. 882, 44 Or. 477; Clarno v. Grayson, 
46 P. 426, 30 Or. 111; House v. Jack- 
son, 32 P. 1027, 24 Or. 89. 


Pa.—Rutter v. Rutter, 141 A. 146, 
292 Pa. 343; Barnes v. Rea, 68 A. 839, 
219 Pa. 287. 


Tenn.—Johnson v. Ford, 245 S.W. 
531, 147 Tenn. 63; Bradford v. Foster, 
9 S.W. 195, 87 Tenn. 4. 


Tex.—Northside Lumber & Build- 
ing Co. v. Neal, (Civ.App.) 23 S.W. 
(2d) 858; Williams v. Graves, 26 S.W. 
334, 7 Tex.Civ.App. 356. 


Va.—Watkins v. Robertson, 54 S.E. 
33,‘105 Va. 269, 115 Am.S.R. 880, 5 
L.R.A.N.S. 1194; Cummins v. Beavers, 
48 S.E. 891, 103 Va. 230, 106 Am.S.R. 
881, 1 Ann.Cas. 986 and note. 


W.Va.—Pollock y. Brookover, 53 S. 
HE. 795, 60 W.Va. 75, 6 LR.A‘N.S. 
403 and note; Rease vy. Kittle, 49 S.E. 
150, 56 W.Va. 269; Tibbs v. Zirkle, 
46 S.E. 701, 55 W.Va. 49, 104 Am.S.R. 
977, 2 Ann.Cas. 421. 


Wis.—Mueller v. Nortmann, 93 N. 
W. 538, 116 Wis. 468, 96 Am.S.R. 997; 
Peterson vy. Chase, 91 N.W. 687, 115 
Wis. 239. 2 


Wyo.—Frank v. Stratford-Hand- 
cock, 17, BP. 134, 43° Wiyo. su, PLOm Aum, 
S3R- 963; 67 L: RAW S71. 


fa] Rule applied.—(1) A contract 
to convey, a specified tract of land 
for a certain purpose, for a specified 
price, with an option to the purchaser 
to take additional land at the same 
price if found necessary for such pur- 
pose, one dollar of the price being ad- 
vanced at the making of the contract 
as earnest money, is not completed by 
accepting a deed of the specified land 
and paying the remainder of the price 
so as to rescind the option provided 
for in the contract, the time specified 
for exercising the option not having 
then expired. Rice v. Lincoln & N. W. 
R. Co., 129 N.W. 425, 88 Neb. 307. (2) 
Plaintiff was bound during the time 
specified by his option to defendant to 
purchase land on or before a certain 
date, in consideration of a certain 
sum, even though such sum was to 
constitute a part of the purchase 


price, if the sale was completed. 
Kingsley v. Kressly, 118 P. 678, 60 
Or. 167, Ann.Cas.1913E 746. 


[b] Suit for cancellation.— Where 
an option to purchase property is to 
endure for one year and is granted 
for a sufficient and valid considera- 
tion, it is not revocable by the gran- 
tors before the expiration of the year, 
and they are not entitled to a decree 
canceling it although it has not been 
exercised when suit is brought where 
it is thereafter exercised before ex- 
piration of the year. Russell vy. 
Combs, 195 P. 605, 108 Kan. 411. 


10. George v. Schuman, 168 N.W. 
486, 202 Mich. 241. 


Sufficiency of nominal consideration 
see supra § 16. 
bl;--sHor an eve 


Richardson, 
W. 299, 390, 166 


Ark. 381. 


266 S. 
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to purchase is indeterminate as to time, it is termina- 
ble at any time upon reasonable notice by the ven- 
dor.1?. Sale and resale of the property to create a 
vendor’s lien for securing a loan does not terminate 
the optionee’s right to purchase.?? An option for 
the purchase of land is not withdrawn by the giving 
of a second option to another party which does not 
bind the vendors to convey, except upon the expira- 
tion of “any option, if such option exists on some 
part of said lands.’”?4 The option may be annulled 
or rescinded by the parties.t°> An agreement to give 
an option upon performance of certain conditions 
may be rescinded by notice upon failure to per- 
HOrmaeae 


Modification of option by agreement so as to re- 
serve a portion of the land to the optioner does not 
annul the option.t?7 An optionee who has agreed to 
accept an option from natural persons sui juris will 
not be compelled to accept a substitution of parties 
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[§§ 31-32 


a representative capacity.1% 


[§ 32] J. Assignment of Option’°—1. In General. 
Contracts for conveyance of land generally being as- 
signable,?° an option may be assigned by the! op- 
tionee,”! especially where the option is given to him 
and his assigns?? or where the right secured to the 
optionee is not intended to be personal to him.?* The 
optionee by his option secures no estate in the land, 
but only the right to purchase?* and this right he 
may sell to another who may enforce it.”° However, 
in many instances options have been regarded as per- 
sonal privileges exercisable only by the optionee and 
not assignable by him?® unless the terms of the con- 
tract so permit?’ and whenever it is given upon the 
personal credit of the optionee it is unassignable.?* 
It cannot be assigned when granted exclusively to the 
optionee and no other person.*® Where an option 
is assignable only if the contract so provides, the 
assignee cannot again assign unless the assignment 


so as to require him to deal with a person only in 


“The distinction between an op- 
tion for the sale of land for a nominal 
consideration and one for a valuable 
consideration is that the former is 
merely an offer to sell and may be 
withdrawn at any time before ac- 
ceptance upon notice to the vendee; 
but in the latter, where a valuable 
consideration is paid for the option, 
it cannot be withdrawn by the vendee 
before the expiration of the time 
specified in the option.” Hogan v. 
Richardson, supra. 


12. Foster v. Newport Nat. Bank, 
113. A. 908, 31 Del. 237; Von Knuth 
v. Ryan, 186 N.W. 81,.107 Neb. 351; 
pee v. Snell, 109 N.W. 750, 77 Neb. 
441. 


13. -Price v. Town of Ruston, 132 
So. 653, 171 La. 985. 


[a] Thus that one of optionees, as 
trustee of the optioner lodge, helped 
transfer property for immediate re- 
acquisition in aid of loan, did not es- 
top the optionees from demanding en- 
forcement of the option against the 
purchaser at a sheriff’s sale. Price v. 
Town of Ruston, 132 So. 653, 171 La. 
985. 


14. Ward v. Davis, 117 N.W. 897, 
154 Mich. 413. 


15. Atkinson v. Thomas, 210 S.W. 
779, 188 Ark. 47. See Becker v. Hol- 
lesen, 198 I1l.App. 180. 


{a] Thus, where one enters into an 
option contract to purchase land, us- 
ing his wife’s name, it is not neces- 
sary for him to secure authority from 
his wife to rescind or annul the con- 
tract, since she is not a party in inter- 
est to the contract. Atkinson v. 
Thomas, 210 S.W. 779, 138 Ark. 47. 


16. Title Ins. & Trust Co. v. King 
Land & Improvement Co., 126 P. 372, 
19 Cal.App. 458. 

17. Sulzberger v. Steinhauer, 209 
N.W. 68, 235 Mich. 253. 

13; Jones’ v. Hoard; 151 S.E) 183; 


108 W.Va. 308. 

19. Assignment of option in lease 
see Landlord and Tenant § 191. 

Contract of sale by option holder 
see supra § 40 

20. See Assignments § 13. 

21. Ala.—Wilkins v. Hardaway, 48 
So. 678, 159 Ala. 565. 

Cal.—Simmons v. Zimmerman, 79 P. 
451, 144 Cal. 256, 1 Ann.Cas. 850. 

Ga.—Robinson v. Perry, 21 Ga. 183, 
68 Am.D. 455. 

N.Y.—Farone v. Hall, 220 N.Y.S. 1, 


128 Mise. 794; Lewis v. Bollinger, 187 
NiY.S.. 5638, 115 Mise. 224. 

Or.—House v. Jackson, 32 P. 1027, 
24 Or. 89. 


Pa.—Strasser v. Steck, 66 A. 87, 216 
Pa. 577; Napier v. Darlington, 70 Pa. 
64; Kerr v. Day, 14 Pa. 112, 53 Am.D. 


Aa Hughes v. Antill, 23 Pa.Super. 
S.C.—Welling vy. Crosland, 123 S.E. 
Tho, A229) Ses 2, 


Wis.—Kreutzer v. Lynch, 100 N.W. 
887, 122 Wis. 474. 


[a] Statutory provisions by virtue 
of which any claim or demand can be 
transferred except in certain specified 
cases, which cases do not include the 
right under option for the purchase 
of realty, do not prevent assignment. 
Farone v. Hall, 220 N.Y.S. 1, 128 Misc. 
794; Lewis v. Bollinger, 187 N.Y.S. 
563, 115 \Mise:, 221. 


[b] Right to, judge of title.—(1) 
Where an option contract for the sale 
of: real estate ran to the grantee, and 
to his heirs and assigns, it was held 
subject to assignment notwithstand- 
ing it contained a provision that the 
grantee should be the exclusive judge 
as to whether the title of the property 
in question was free from defects, 
encumbrances, ete., and as to whether 
or not he was willing to accept the 
same. Simmons v. Zimmerman, 79 P. 
451, 144 Cal. 256, 1 Ann.Cas. 850. (2) 
And, where the grantors under an op- 
tion contract for the sale of real es- 
tate, providing that the grantee 
should be the exclusive judge as to 
the validity of the title, furnished an 
abstract of title to the grantee’s as- 
signee with notice of the assignment, 
in order to enable such assignee to 
pass on the validity of the title, the 
grantors were held estopped to deny 
the assignability of the stipulation 
relating to the examination of the ti- 
tle, as well as all other portions of 
the contract. Simmons v. Zimmer- 
man, Supra. 

22. U.S.—Wilson v. Seybold, 216 
F. 975; Wheeling Creek Gas, Coal & 
Coke Co. v. Elder, 170 F. 215. 

Cal.—Simmons v. Zimmerman, 79 P. 
451, 144 Cal. 256, 1 Ann.Cas. 850. 


Neb.—Rice v. Gibbs, 50 N.W. 436, 
33 Neb. 460 [rev on other grounds 58 
N.W. 724, 40 Neb. 264]. 


Okl.—Landon y. Morehead, 126 P. 
1027, 34 Okl. 701. 


W.Va.—Fulton v. Messenger, 56 S. 
BH. 830, 61 W.Va. 477. 


was to him and his assigns.*° 


Of course, if there 


23. Mott v. Cline, 253 P. 718, 200 
Cal. 434; Winslow v. Dundom, 125 P. 
136, 46 Mont. 71. 


24 See supra § 12. 
25. Krhut v. Phares, 103 P. 117, 80 
Kan. 515; Roper v. Milbourn, 142 N. 


WwW. 792, 93 Neb. 809, Ann.Cas.1914B 
1225. 

25. U.S.—Wheeling Creek Gas, Coal 
& Coke Co. v. Elder, 170 F. 215. 


Neb.—Rice v. Gibbs, 58 N.W. 724, 40 
ae 264 [rev 50 N.W. 436, 33 Neb. 
60]. 

N.Y.—Mendenhall y. Klinck, 
Y. 246 [aff 50 Barb. 634]. 


Okl.—Landon vy. Morehead, 126 P. 
1027, 34 Okl. 701. 


W.Va.—Rease v. Kittle, 49 S.E. 159, 
56 W.Va. 269. 


Man.—Vanderlip v. 
Man. 341. 


[a] Bule applied.—(1) A contract 
to convey to A one of several pieces 
of land, to be selected by him, was 
held not assignable to B so as to en- 
title him to the selection, the right of 
choice being strictly personal. Mec- 
Queen v. Chouteau’s Heirs, 20 Mo. 
222, 64 Am.D. 178. (2) Where an op- 
tion to purchase land, not assignable 
in terms, is given to one who repre- 
sents himself to be the agent of and 
acting for a party known to the own- 
er, and to whom he desires to sell, 
such option is not assignable. Snow 
Vv. Nelson, 223) BY S58. (3). Ef antop= 
tion is given to a particular person 
only to purchase land, and not also 
to his assigns, he only can accept. 
If, instead of accepting the offer him- 
self within the time limited, he 
tenders another person as purchaser 
and asks the vendor to sign a con- 
tract of sale to such other person, the 
vendor is not bound to sell to the 
latter. Snow v. Nelson, supra. 


Assignment of contract involving 
relation of personal confidence see 
Assignments § 46. 


27. Wheeling Creek Gas, etc., Co. 
v. Elder, 170 F. 215; Rease v. Kittle, 
49 S.E. 150, 56 W.Va. 269. 


28. Thurmond v. Allgood, 86 S.E. 
542, 144 Ga. 185; Rice v. Gibbs, 58 N. 
W. 724, 40 Neb. 264, 50 N.W. 436, 33 
Neb. 460. 

29. Myers v. Stone, 102 N.W. 507, 
128 Iowa 10, 111 Am.S.R. 180, 5 Ann. 
Cacsy OA2) 


30. Wheeling Creek Gas, Coal & 
Coke Co. v. Hider, 170 F. 215. 


51 N. 
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For later cases, developments and changes in the law see Annotations, same title and section numper, 


§§ 32-33] 


is no consideration for the option, so that it is a 
mere offer, the offer, as has been elsewhere stated, is 
not assignable so as to be subject to acceptance by 
the assignee.*! Acceptance of part of the purchase 
money from an assignee knowingly is a ratification 


of an assignment. 


Consideration is necessary for an assignment.?? 


Praud vitiates an assignment.®# 


Return of purchase money. Where the contract 
provides for return of the price paid for the trans- 
fer of the option if the owner of the land has not 
good title, marketable title in the landowner is a 
condition precedent to the recovery of the balance 
of the price of the option to purchase.*® 


{[§ 33] 2. Effect of Assignment. 


gets no more rights than his assignor,*® the assignee 


31.. See supra § 58. 


32. Taylor v. Newton, 44 So. 588, 
152 Ala. 459. 


33. Atlantic Mortgage & Finance 
Co. v. Hamilton, 40 F.(2d) 583 [cert 
an 51 S.Ct. 75, 282 U.S. 869, 75 L.Ed) 
767]. 

[a] Consideration held sufficient. 
—A five thousand dollar note consti- 
tuted a valuable consideration for the 
assignment of an option to purchase, 
and vendors defending assignee’s suit 
to rescind could not object that the 
assignment was given for less than 
the option’s value. Atlantic Mort- 
gage & Finance Co. v. Hamilton, 40 
BACZ@)) 588. [eert déen 51° S.Ct. 75, 282 
U.S. 869, 75 L.Ed. 767]. 


34. Varn v. Gonzales, (Tex.Commn. 
App.) 222 S.W. 548 [rev (Civ.App.) 
LOSm SEW lL Logl. 


[a] Rule applied.—(1) There can 
be no recovery on notes given for as- 
Signment of an option contract to 
convey land in Mexico, where valu- 
able timber on land not on the tract 
was represented to be on the land 
sold, and there was a failure to point 
out when the land was inspected that 
great areas of the land were gorges 
and canyons, and two of the makers 
of the notes coming from the states 
were represented by Mexican inter- 
preters, who became their agents and 
partners, and they entered into a se- 
cret understanding with assignor that 
the amount they became liable for as 
parties to the contract need not be 
paid, as in such case the contract is 
absolutely void. Varn v. Gonzales, 
(Tex.Commn.App.) 222 S.W. 543 [rev 
(Civ.App.) 193 S.W. 1132]. (2) An as- 
signment of an option contract to 
purchase land, having its inception in 
fraud, is not subject to ratification. 
Varn v. Gonzales, supra. (3) Where 
two makers of notes given for an op- 
tion to purchase Mexican land on 
discovery of a secret agreement of 
Mexican cosigners with assignor to 
defraud them promptly repudiated 
the contract, and tendered back the 
property, which was refused, they did 
all that was required of them, and no 
ratification could take place. Varn v. 
Gonzales, supra. - 

35. Schulman v. Cornman, 223 N. 
Was. bo, 22k Ap pains 370: 

36. See Assignments § 145 et seq. 

37. U.S.—Atlantic Mortgage & 
Finance Co. v. Hamilton, 40 F.(2d) 
583 [cert den 51 °S:Ct: 75, 282' U.S. 869, 
15 Weeds 107 I. 

Ala.—A. A. Gambill & Co. v. First 
Nat. Bank, 132 So. 725, 222 Ala. 490. 

Cal.—Tatum vy. Levi, 3 P.(2d) 963, 
117 Cal.App. 83. 

Fla.—Melton vy. Michigan Trust Co., 
111 So. 513, 93 Fla. 64. 
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of an option gets all the rights which his assignor 
had** but is bound by the terms of the option the 
same as the optionee.?§ 
legal or equitable, to the optionee,?® an assignment 
by the optionee passes no title to his assignee.?? An 


As an option gives no title, 


assignee of an option does not occupy the position 


of innocent purchaser.*! 


The assignee is the proper 


person to exercise the option and give the proper 


notice. *? 


contract.** 
As an assignee 


Ky.—Chesbrough y. Vizard Inv. Co., 
160 S.W. 725, 156 Ky. 149. 


La.—Ratcliff v. McIlhenny, 102 So. 
878, 157 La. 708. 


N.B.—Winslow v. William Richards 
Conus IN.Biboad 481. 


[a] Thus, that one who gave an 
option to purchase land has not a 
merchantable title does not work fail- 
ure of consideration of note given in 
payment for such option by a subse- 
quent purchaser of it. Ratcliff v. Mc- 
Ilhenny, 102 So. 878, 157 La. 708. 


38. U.S.—Wheeling Creek Gas, ete., 
Co. v. Elder, 170 F. 215, 221. 


Colo.—Salisbury v. La Fitte, 121 P. 
952, 21 Colo.App. 13 [aff 141 P. 484, 
57 Colo. 358]. 


Mich.—Cameron vy. Shumway, 
N.W. 287, 149 Mich. 634. 


Miss.—Globe Realty Co. v. Hardy, 
119 So. 192, 155 Miss. 12. 


Neb.—Rice v. Gibbs, 58 N.W. 724, 
ee 264 [rev 50 N.W. 436, 33 Neb. 
4 


“Such assignee must be entitled in 
his own right to the whole of the op- 
tion contract, not a part of it. He 
must be in a position to be required 
to specifically perform after azcept- 
ance as well as to require specific per- 
formance on his part.” Wheeling 
Creek Gas, etc., Co. v. Elder, supra. 


39. See supra § 12. 


40. Kritz v. Moon, 162 N.E. 112, 88 
Ind.App. 5; Ratcliff v. McTlhenny, 102 
So. 878, 157 La. 708; West Virginia 
Pulp & Paper Co. v. Cooper, 106 S.E. 
55, 87 W.Va. 781. 


41. Andrews vy. Mohrenstecher, 128 
N.E.. 729; 295, Tl. 109: 


42. Snead v. Wood, 100 S.E. 714, 
Ga.App. 210. 


43. Moyses y. Hewitt, 118 P. 839, 
20 Idaho 311. 


[a] Illustration.—Where the owner 
of land gave an option to purchase, 
which the optionee assigned to a third 
person and then attempted to convey 
the title by deed and to assign said 
option to still another person, who at- 
tempted to procure title from the 
Owner under said option, and the first 
assignee assigned his option to the 
owner, the second assignee had no 
right to exercise the option and to 
compel the owner to convey title to 
him, as both the legal and equitable 
titles were in the owner. Moyses vy. 
Hewitt, 118 P. 839, 20 Idaho 311. 


113 


24 


44. Strasser v. Steck, 66 A. 87, 216 
Pa. 577 
[a] Liability of assignee to as- 


signor.— Where one owning an option 
on coal land agreed “to grant, bar- 
gain and sell, all the coal and land 


in derogation of the rights of his assignee.*® 
rights of an assignee cannot be affected by aecept- 


Where an optionee has, by assignment of 
his option, parted with all his rights, a second as- 
signment by him transfers nothing to his assignee.** 
In ease of a valid sale and assignment of an option 
contract the rights of the assignor and assignee, as 
between themselves, depend upon the terms of their 
The assignor cannot take a conveyance 


The 


owned and optioned by him,” and that 
in consideration thereof the second 
party to the contract should pay the 
sum of one dollar for the option, and 
on his election and notice thereof 
Should pay the sundry sums between 
the prices mentioned in the option to 
individual farmers and the sum of 
forty dollars per acre for every acre 
which might be taken up; when deeds 
were delivered from the present own- 
ers, the payment to the farmers to be 
as stipulated in the option, and the 
purchaser thereafter accepted the op- 
tion and notified the seller thereof, 
but failed to exercise his right to pur- 
chase from the farmers after he be- 
came the owner of the option, the 
contract was a sale of the options and 
not a contract for the sale of the land, 
and that the seller of the option was 
entitled to recover the difference be- 
tween the option price and forty dol- 
lars per acre. Strasser vy. Steck, 66 A. 
87, 216 Pa. 577. 


[b] Effect of assignment.—A pro- 
vision in a contract, transferring an 
option to purchase, entitling the 
transferor to collect rents and retain 
a commission, construed to contem- 
plate the period of the transferee’s 
ownership and make the transferor a 
rental agent, and not to effect a sev- 
erance of rents from reversion. A. 
A. Gambill & Co. v. First Nat. Bank, 
132 So. 725, 222 Ala. 490. 


{c] Construction of assignment.— 
(1) Under an assignment of options 
for the purchase of lands, requiring 
assignee to pay assignor $10,000 if 
the lands were not effectually sold or 
disposed of by the assignee, directly 
or indirectly, within one year to the 
United States, directly or indirectly, 
they were “disposed of,” if not sold 
by or from the assignee, when the 
fee-simple title was requisitioned by 
the President under his authority as 
President and commander-in-chief of 
the army and navy. Watson vy. Nix- 
on, 113 A. 258, 95 N.J.Law, 552. (2) 
Under such an assignment it was not 
necessary that the consideration be 
paid within the year, if the title pass- 
ed within that period, especially 
where the property might be, and in 
fact was, acquired by the government 
by requisition. Watson vy. Nixon, su- 
pra. (3) Under such an assignment 
a. requisition by the President, under 
the authority vested in him as Presi- 
dent and commandet-in-chief, did not 
transfer the title until service of the 
requisition order, and where the req- 
uisition was’ issued within the year, 
but served after the expiration of the 
year, the property was not disposed 
of to the government within the year. 
Watson v. Nixon, supra. 


45. Solomon v. Shewitz, 152 N.w. 
196, 185 Mich. 620, 3 A.L.R. 557. 
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ance by the optionee of a sum of money to extinguish 
the option.*® 


[§ 34] 8. Rescission of Assignment.*7 The as- 
signee of an option may rescind the agreement for 
mutual mistake of faet,*® when delay in rescinding 
is not unreasonable.t® Where grounds for rescis- 
sion exist, the motive for rescinding is immaterial.°° 
Where the assignee has had the use of the property 
he must, upon rescission of the assignment, pay for 
the value of its use.®! Rescission of an assignment 
does not affect the contract between the assignor 
and the optioner.°? The optioner is not liable to the 
assignee of the optionee for the amount paid by him 
for the assignment,°? but he must look to his as- 
signor®* who is also liable for necessary repairs and 
improvements made by the assignee.®® <A petition 
by an assignee under a land option contract, alleg- 
ing payment for an option and demanding judgment 
in such amount after he found he would not receive 
good title, is not an election to affirm the contract 
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[§§ 33-40 


and recover damages.°® 


[§ 35] K. Restrictive Covenants. Where a con- 
tract giving an option to purchase land contains val- 
id restrictive covenants as to the use to be made of 
the property in case of purchase, the owner, in case 
of an election to purchase, has a right to insert such 
restrictive covenants in the deed.®*? 


[§ 36] L. Merger in Sale. Like other prior ne- 
gotiations, an option for the sale of real estate is 
merged in the ultimate contract of sale entered into 
by the parties.°® 


[§ 37] M. Successive Options. Where one takes 
an option to purchase land subject to a prior similar 
option to purchase given to another, and acquires 
the right to insist that the prior option be exercised, 
if at all, according to its terms, a purchase by the 
holder of the prior option under a new agreement 
with the owner, at a price less than that fixed by 
his option, will not deprive the holder of the later 
option of his right to a conveyance.°*® 


IV. NATURE, REQUISITES, AND VALIDITY OF CONTRACT 


[§ 38] A. Essentials of Contract in General.* 
The elements of a contract between vendor and pur- 
chaser are substantially the same as those of con- 
tracts in general and consist of a genuine agreement 
reached by offer and acceptance,®® competent par- 
ties,°! a valuable consideration unless the contract 
is a formal contract or has been performed,®? a law- 
ful and valid subject matter,°* compliance with stat- 
utory requirements as to form,°* and real consent 
unaffected by mistake, fraud, duress, or undue influ- 
ence.°® So long as these essential elements are pres- 
ent the contract is not vitiated by the fact that it is 
inequitable®® or that a party has made a bad bar- 
gain.®7? Such acts as closing of title, payment of the 


46. Nance v. Polk, 171 S.W. 1195, 


116 Ark. 588. 
47. Rescission of contract of sale | 993. 
see infra § 423 et seq. 53. 
48. Bredensteiner v. Oviatt, 210 N ; 
W. 133, 202 Iowa 993. 54. 


[a] Mistake as to validity of ti- 56. 


to the other parties to the contract, 
including the optioner. 
er v. Oviatt, 210 N.W. 


Bredensteiner v. 
Bredensteiner vy. 
55. Bredensteiner v. 
Bredensteiner v. 


purchase price, and delivery of the instruments of 
conveyance are not acts essential to the creation of a 
contract for the sale of land but are acts of perform- 
ance relating to the execution of the contract.®§ 


[§ 39] B. Subject Matter®°—1. In General. Where 
no restrictions against ahenation are involved,‘° 
property owned by the vendor may be the subject 
matter of a sale,** and this includes any equitable 
estate or interest,*? a future contingent interest,"? 
or a right of possession.74 


[§ 40] 2. Realty to Which Vendor Has No Title 
or Only Partial Interest. A vendor can transfer to 
the vendee only such rights as he himself possesses*® 
and so a sale of the property of another passes no 


136, 244 Mich. 112; Halvorson: vy, 
Stecher, 288 P. 925, 157 Wash. 257. 


67. Vincent v. McIntyre, 221 N.W. 
136, 244 Mich. 112. 


Facts invalidating offer and ac- 
ceptance see infra §§ 104-178. 


68. Stanley v. Gannon, 180 N.Y.S. 


Bredenstein- 
133, 202 Iowa 


Oviatt, supra. 
Oviatt, supra. 
Oviatt, supra. 
Oviatt, supra. 


tle gives the assignee of an interest 
in a land option contract the right to 
reseission of assignment. Breden- 
steiner v. Oviatt, 210 N.W. 1338, 202 
Jowa 993. 

49. Bredensteiner v. Oviatt, supra. 

50. Bredensteiner v. Oviatt, supra. 

51. Bredensteiner v. Oviatt, supra. 

[a] Rule applied.—(1) After re- 
scission of a contract between the as- 
signors and the assignee of a land 
option contract, the original parties 
thereto’ may recover from the as- 
signee for use of the ‘land based on 
values, but the amount paid under 
the contract should be credited 
against such amount. Bredensteiner 
vy. Oviatt, 210 N.W. 133, 202 Iowa 993. 
(2) One recovering for the use of land 
after rescission of option contract is 
entitled to interest from commence- 
ment of the action by the assignee of 
interest under such contract for re- 
scission of his purchase.’ Breden- 
steiner v. Oviatt, supra. 

52. Bredensteiner v. Oviatt, supra. 

{a] Thus assignors of a land op- 
tion contract cannot claim that the 
assignee could not restore status quo 
because he gave notice of rescission 


57. American Strawboard Co. v. 

Haldeman Paper Co., 83 F. 619, 27 C. 
C.A. 634 (holding further that where 
a lease with option to purchase con- 
tains such a covenant in case of pur- 
chase, and the lessee or his assignee 
elects to purchase but persists in de- 

manding a deed without such a cove- 
nant, readiness to perform on his part 
is, lacking, and he cannot recover for 
breach of covenant to convey; and 
that no tender of a proper deed is nec- 
essary for defense when the demands 
or declarations of the lessee show 
that such a tender would be vain). 


58. Copp v. Longstreet, 38 P. 601, 


5 Colo.App. 282. 


59. Hardesty v. Martin Hbersbach 
Co., 294 F. 5; Faraday Coal, ete., Co. 
v. Owens, 80 S.W. 1171, 26 Ky.L. 243. 


60. See infra §§ 46-66. 
61. See infra §§ 44, 45. ‘ 


62. See infra §§ 90-103. 
63. See infra §§ 39-43, 179-189. 
64 See infra §§ 67-89. 


65. See infra §§ 104-178. 
66. Vincent v. McIntyre, 221 N.W. 


602, 109 Misc. 611 [aff 182 N.Y.S. 952]. 
69. Sale of: 


Interests in public lands see Public 
Lands §§ 542-569. 

Mortgaged property or equity of re- 
demption see Mortgages §§ 740-884. 
70. Restrictions as to alienation: 


As to homesteads see Homesteads §§ 
256-300. 


In deeds see Deeds § 336. 
71. City Lumber Co. v. Hollands, 


148 N.W. 361, 181 Mich. 531. And see 
Deeds § 40. 

72. Pierce v. Weymouth, 45 Me. 
481; Miner v. O’Harrow, 26 N.W. 843, 


60 Mich. 91; Friedman v. Dewes, 33 
N.Y.Super. 450; Whitbeck v. Whit- 
beck, 9 Cow. (N.Y.) 266, 18 Am.D. 503. 


A ge by purchaser see infra $§ 870— 


73. Knutson y. Hederstedt, 264 P. 
41, 125 Kan. 312; In re Long’s Estate, 
coms 924, 228 Pa. 594 [aff 39 Pa.Super. 

74 Wilson v. City of Neligh, 193 
N.W. 704, 110 Neb. 266. 


75. Carter v. Thompson, 267 S.W. 
790, 167 Ark. 272, 38 A.L.R. 1058. 


*By GEORGE BALLUFF, JR. (§$§ 38-66). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 40] 


title to the vendee.7* But a contract of sale may be 
valid and enforceable if made in good faith by the 
vendor notwithstanding the subject matter is realty 
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to which the vendor, at the time of entering the 


76. Johnson v. Ranum, 244 N.W. 
642, 62 N.D. 607; Tolentino v. Pa- 
raiso, 34 Philippine 609; Pipkin v. 
James, 1 Humphr. (Tenn.) 325, 34 Am. 
D. 652. 

[a] Grantor holding under void 
judgment.—A grantor, whose title 
rests upon the sale of property under 
and by virtue of a void judgment, has 
no title and can convey none to the 
purchaser. Johnson y. Ranum, 244 
N.W. 642, 62 N.D. 607. 

[b] Where supervisors of county 
have no title to certain premises, a 
conveyance by them under the au- 
thority of a statute authorizing them 
to sell the premises passes no other 
or different right from that which 
they before possessed. Jackson v. 
Cory, 8 Johns. (N.Y.) 385. 

77. U.S.—Werner v. Zintsmaster, 
61 F.(2d) 298; Luette v. Bank of Italy 
Nat. Trust & Savings Ass’n, 42 F.(2d) 
9 [cert den 51 S.Ct. 87, 282 U.S. 884, 
(Uiss  OXo rar dea 

Ala.—Jones v. State, 14 So. 115, 100 
Ala. 209; Kizer y. Lock, 9 Ala. 269. 


Ariz.—Brown vy. Peterson, 233 P. 
895, 27 Ariz. 418 [reh den 235 P. 1117, 
28 Ariz. 121]. / 

Ark.—yYeates v. Pryor, 11 Ark. 58. 

Cal.—Wheat v. Thomas, 287 P. 102, 
209 Cal. 306; In re Fulmer’s Estate, 
265 P. 1920, 203 Cal. 693, 58 A.L.R. 430; 
Allstead v. Nicol, 56 P. 452, 123 Cal. 
594; Bartlett v. McGee, 45 P. 1029; 
Anderson v. Willson, 191 P. 1016, 48 
Cal.App. 289. 

Colo.—Kunzmann y, Petteys, 221 P. 
888, 74 Colo. 342. 

Fla.—Lake Dorr Land Co. v. Parker, 
140 So. 6385; Peterson v. Howell, 126 
So. 362, 99 Fla. 179; Burke v. Wal- 


lace, 124 So. 30, 98 Mla. 604; Sanford 
Ven Clouds =N7 sla. 2532: 
Tll.—White v. Bates, 84 N.E. 906, 


234 ll. 276 [rev 138 Ill-App. 112]; 
Monsen v. Stevens, 56 Ill. 335; Dun- 
ean vy. Charles, 5 Ill. 561; Wilson v. 
Bodamer, 261 Ill.App. 23; Rowersock 
v. Beers, 82 I1]l.App. 396; Elder v. 
Chapman, 70 Ill.App. 288 [rev on other 
grounds 52 N.E. 10, 176 Ill. 142]. 


Ind.—Wiley v. Howard, 15 Ind. 
169; Wright v. Blachley, 3 Ind. 101; 
Morris v. Goodwin, 27 N.E. 985, 1 Ind. 
App. 481. 

Iowa.—Rasch v. 
662, 144 Iowa 274. 

Kan.—McAdam vy. Leak, 208 P. 569, 
111 Kan. 704; Redden vy. Bausch, 204 
P. 752, 110 Kan. 625; Robertson v. 
Talley, 115 P. 640, 84 Kan. 817; Provi- 
dent Loan Trust Co. vy. McIntosh, 75 
P. 498, 68 Kan. 452, 1 Ann.Cas. 906. 

Ky.—Schmidt v. Martin, 251 S.W. 
999, 199 Ky. 782; Tapp v. Nock, 12 
SAV nerlekormt SOL yea Lae th oicy la 6 de 
Smith v. Cansler, 83 Ky. 367, 7 Ky.L. 
317; Handley v. Tebbetts, 16 S.W. 131, 
17 S.W. 166, 13 Ky.L. 280. 


Me.—Haynes vy. Fuller, 40 Me. 162. 
Mass.—Dresel v. Jordan, 104 Mass. 
407; Trask v. Vinson, 20 Pick. 105. 
Mich.—Brin y. Michalski, 154 N.W. 
110, 188 Mich. 400. 
Minn.—Loveridge v. Coles, 74 N.W. 
1109, 72 Minn. 57; Duluth Loan, etc., 


Jensen, 120 N.W. 


Co. v. Kloovdahl, 56 N.W. 1119, 55 
Minn. 341; Gregory v. Christian, 44 
N.W. 202, 42 Minn. 304, 18 Am.S.R. 


507: Townshend v. Goodfellow, 41 N. 
W. 1056, 40 Minn. 312, 12 Am.S.R. 736, 
8 L.R.A. 739; Montgomery v. Mc- 
Ewen, 7 Minn. 351. 

Miss.—Rutland y. Brister, 53 Miss. 


683. 


Mont.—Torelle v. Templeman, 21 P. 
(2d) 60; Silfvast v. Asplund, 20 P. 
(2a) 681; Hollensteiner v. Anderson, 
252 P. 796, 78 Mont. 122: Wilson v. 
Corcoran, 237 P. 521, 73 Mont. 529. 


Neb.—Tierney y. Dietsch, 194 N.W. 
475, 110 Neb. 462; Seaver v. Hall, 70 
N.W. 3738, 50 Neb. 878_faff_ 72 N.W. 
217, 52 Neb. 316]; Filley v. Duncan, 1 
Neb. 134, 93 Am.D. 337. 


N.Y.—Friedman v. Dewes, 33 N.Y. 
Super. 450; Flanagan v. Fox, 25 N.Y. 
S. 514,-5 Mise. 589 [rev on other 
grounds 26 N.Y.S. 48, 6 Misc. 132, and 
atf 39 N.E. 857, 144 N.Y. 706]; Har- 
aro vy. Higgins & Peck, 17 Wend. 

76. 


N.C.—Warren v. Dail, 87 S.E. 126, 
170 N.C. 406; McNeill v. uller, 28 
SiH. 229955 29> N:Cy (209) 


N.D.—Martinson v. Regan, 123 N. 
W. 285, 18 N.D. 467. 
Philippine.—Causing v. Bencer, 37 


Philippine 417. 


S.C.—Searles v. Auld, 111 S.E. 785, 
118 S.C. 430. 


Tenn.—Goss v. Singleton, 2 Head. 
67; Blackmore v. Shelby, 8 Humphr. 
439. 

Tex.—Hufstutler vy. Grayburg Oil 
Co., (Commn.App.) 48 S.W.(2d) 591 
[rev on other grounds (Civ.App.) 27 
S.W.(2d) 306]; American Nat. Bank 
of Wichita Falls v. Haggerton, (Civ. 
App:) 250 S.W. 279: Hollifield. v. 
Landrum, 71 S.W. 979, 31 Tex.Civ. 
App. 187. 


Wash.—Finch v. 
257, 117 Wash. 650. 

W.Va.—Schilling 
Va. 780. 

Wis.—Diggle v. Baulden, 
678, 48 Wis. 477. 


Eng.—Wilks v. Smith, 
355, 152 Reprint 507. 


[a] Rule applied to agreement to 
sell mining claims.—Donovan y. Han- 
auer, 90 P. 569, 32 Utah 317. 


[b] Mere possibility.—A contract 
for the sale of realty in which the 
vendor has no vested estate but a 
mere possibility is valid. McClure v. 
McClure, 1 Phila. (Pa.) 117. 


[c] Estate in expectancy.—A con- 
tract for the sale of realty in which 
the vendor has an executory devise 
is valid. Stallcup v. Cronley, 78 S.W. 
441,417, Ky. 547, 25 Ky... 1675. 


[d] Agreement to bid in land at 
judicial sale and convey part.—De- 
fendant orally agreed to bid in land 
at a referee’s sale and convey part of 
it to plaintiff. After he bid it in, 
plaintiff, with his consent, indorsed a 
credit on defendant’s note to cover 
plaintiff's part of the sum advanced 
by defendant on the bid, and they di- 
vided the land according to the prior 
agreement, plaintiff taking possession 
of his part. The referee’s sale to de- 
fendant was approved. It was held 
that defendant could not defeat the 
contract to convey on the theory that, 
when it was taken out of the statute of 
frauds by plaintiff's payment and tak- 
ing possession, defendant had acquired 
no title which he could convey, as he 
was then only a bidder whose offer 
had been accepted subject to approval 
of the court. Christensen vy. Jensen, 
(Iowa) 125 N.W. 675; Rasch vy. Jen- 
sen, 120 N.W. 662, 144 Iowa 274. 


[e] Naked legal title in agent of 
vendor.—Where a naked legal title to 


Sprague, 202 P. 


v. Short, 15 W. 
4 N.W. 


10 M.&W. 
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contract, has no title,77 or a less interest than he 
agrees to convey,‘® at least where he is so situated 
as to be able to convey at the proper time,’® or - 


land is being held by a third person 
as the agent of the vendor and subject 
to his order, a contract by the latter 
to sell the land is not’ void for want 
of mutuality. Kuhn vy. Eppstein, 76 


ye 14559) 2199 Til. 154," 29 LAIRSASNGS: 
[f] Public policy does not prevent 


a vendor from contracting to sell land 
which he does not yet own. Kunz- 
ena v. Petteys, 221 P. 888, 74 Colo. 
[g] Legality.—An agreement to 
convey in the future property not 
owned by the grantor is not illegal. 
Masters v. Van Wart, 134 A. 539, 125 
Me. 402; Hufstutler v. Grayburg Oil 
Co., (Tex.Commn.App.) 48 S.W.(2d) 
591 [rev on other grounds (Civ.App.) 
27 S.W.(2d) 306]; Drew v. Bowen, 146 
A. 254, 102 Vt. 124. 
Necessity for title at time of per- 
formance see infra § 652. 
78. Ark.—Drennen vy. 
Clark, 5 Ark. 497. 
Iowa.—Claude v. Richardson, 
N.W. 991, 127 Iowa 623. 
Ky.—Preece v. Wolford, 246 S.W. 
27, 196 Ky. 710; Gaither v. O’Doherty, 
12 S.W. 306, 11 Ky.L. 594. 


Boyer & 
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Mass.—Smith v. McMahon, 83 N.E. 
9,197 Mass. 16; Dresel v. Jordan, 104 
Mass. 407. 


Miss.—Wiggins v. McGimpsey, 21 
Miss. 532; Gibson v. Newman, 2 Miss. 
341. 


Mont.—Bozdech v. Montana Ranch- 
es; Co.,, 216 BP. 319, 67 Mont. 366. 

Neb.—King v. Gsantner, 37 N.W. 
654, 28 Neb. 795. 

N.J.—Cramer v. Mooney, 44 A. 625, 
59 N.J.Eq. 164. 
‘ Dee ae eco v. McLean, 96 N.Y. 
52. 


Pa.—Detchon y. McSorley, 152 A. 
689, 301 Pa. 493. 

Wis.—Knapp v. Davidson, 192 N. 
W..075, 179 Wis. 493: 

Eng.—Murrell v. Goodyear, 1 De 
G. & J. 432, 62 Eng.Ch.-231, 45 Re- 


print 426; Games v. Bonner, 54 L.J. 
Ch. 517; Langford v.. Pitt, 2° P\Wms. 
629, 24 Reprint 890. 

[a] Homestead.—An agreement to 
convey a homestead, which the vendor 
could not convey alone, is valid, and 
an action for damages will lie for its 
breach. Dikeman v. Arnold, 44 N.W. 
407, 78 Mich. 455. 


79. U.S.—Thomas J. Baird Inv. Co. 
Y.. Harris, 209 Woot 126 CleCxAy sod 
Gray v. Smith, 76 F. 525 [aff 83 F. 824, 
28 C.C.A. 168]. 

Cal.—Easton y. Montgomery, 27 P. 
280, 90 Cal. 307, 25 Am.S.R. 123; Karns 
Vv. Olney, 22 P:-57;580 Cal, -90, L3eAm, 
S.R. 101; Armstrong v. Sacramento 
Valley Realty Co., 198 P. 217, 52 Cal. 
App. 110. 

Fla.—Normandy Beach Properties 


Corporation v. Adams, 145 So. 870; 
Lake Dorr Land Co. v. Parker, 140 
So. 635; Harper v. Bronson, 139 So. 
203; Peterson v. Howell, 126 So. 362, 
99 Fla. 179; Burke v. Wallace, 124 
So. 30, 98 Fla. 604. 
Minn.—Paynesville Land Co. v. 


Grabow, 200 N.W. 481, 160 Minn. 414. 
Pa.—Ley v. Huber, 3 Watts 367. 
S.C.—Busby v. Hamby, 117 S.E. 223, 

Wits Oaeasisi: & 

Man.—Hartt  v. 

Co., 18 Man. 376. 
{a] Holder of option may convey 

land since he can compel a convey- 


Wishard Langan 
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where the vendee is acquainted with the facts®° 
or has not been induced to purchase through conceal- 
ment or misrepresentations.*! It has been held that 
if lack of title in the vendor is unknown to the pro- 
posed purchaser the contract will be invalid as lack- 
ing mutuality,’? or if lack of title has been con- 
cealed, voidable for fraud,** but there is other au- 
thority that the vendor need not disclose the nature 
of his title*’* and even though the vendor has mis- 
represented to the purchaser that he holds a con- 
tract to convey from the owner the contract will be 
enforceable where the vendor later actually obtains 
the contract in time to convey.*® 


In Louisiana, under a statute so providing, the 
sale of the property of another is a nullity,*® and by 
construction of this statute, a contract to sell such 
property has also been held to be a nullity®’ or at 
least voidable at the option of the vendee,** but an 
engagement to procure the title and convey is val- 
id.8° Although the vendee does not consider that 
the vendor has title, it is permissible for him to pur- 
chase the vendor’s claim.°° 


[§ 41] 3. Realty Subject to Encumbrances or 
Liens. The fact that realty is subject to encum- 
brances or lens does not prevent it from being the 
subject matter of a contract of sale.®* 


[§ 42] 4. Realty Which Vendor Already under 
Contract To Convey to Third Person. The fact that 
the vendor has already given an option or agreed to 
sell the realty in question to a third person does not 
necessarily make a subsequent contract for the con- 
teyanee thereof invalid,®? for he may acquire the 


ance to him. Krhut vy. Phar es, 103 P. 
ii oO ean. 5 illie 
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pacity to bind another, 
the capacity of purchaser, 


CHASER [§§ 40-45 
interest of, or a release from, the first purchaser®® 
or the second purchaser may acquire rights as a bona 
fide purchaser for value.®4 


[§ 43] 5. Realty of Which Vendor Has No Pos- 
session. It is not essential that realty which is 
the subject matter of a contract of sale be in the 
actual possession of the grantor,®® but under a-stat- 


ute providing that a thing sold shall be considered, 
as delivered when it is placed in the possession of 


the vendee, actual possession in the vendor has been 
held to be essential.°° At common law a convey- 
ance by a grantor out of possession could give the 
erantee ‘no right or interest as against a person in 
adverse possession whose possession had begun be- 
fore such conveyance took effect, but in most juris- 
dictions the common-law rule has been repudiated or 
abolished by statute, so that such a conveyance is 
valid, and an executory contract to convey is also 
valid.®* 


[§ 44] ©. Parties®°—1. In General. With re- 
spect to parties, contracts for the sale of real prop- 
erty are governed by substantially the same rules as 
other contracts, and therefore there is treated else- 
where the necessity of two or more parties,®® capac- 
ity to contract,’ the parties entitled to enforce con- 
tracts,? the parties against whom they may be en- 
forced,*? and the question of joint and several rights 
and liabilities of parties.* 


[§ 45] 2. Participation in, and Connection with, 
Transaction.® A contract for the sale of land is not 
binding upon one who is neither party nor privy to 
it,° and so a personal contract by a purported agent 


Yore,, 78 N.W. 476, 119 Mich. 444 


appearing in 
(5) Liens on land or levy and adver- 


by an 


ay , agreement for its sale. Torjusen v. | tisement of sale by the sheriff. Par- 

eS a es en | Linn, 82 So. 367, 145 La. 352, sons v. Black, 2 Grant (Pa.) 339. 
161 N.W. 194, 38 S.D. 289; Weitzel 87. Watson v. Feibel, 71 So. 585, 92. Luchetti v. Frost, (Cal.) 65 P. 
v. Leyson, 121 N.W. 868, 23 S.D. 367; | 139 La. 375. 969; Prideaux vy. Miller, 215 Ill.App. 
Tison v. Smith, 8 Tex. 147; Goodchild 88. Bickham v. Kelly, 110 So. 637, 429. 
v. Bethel, 8 Alta.L. 98. 162 La. 421. [a] First contract may be consid- 

81. Brimmer v. Salisbury, 140 P. 89. Watson v. Feibel, 71 So. 585, |ered as am encumbrance which the 
30, 167 Cal. 522; Beck v. Swank, 203|139 a. 375: Codifer v. Holdsworth, | Vendor agrees to remove. Luchetti 
P. 1010, 65 Cal.App. 552. 7 La.App. 395; Hayward v. Camp-|vV- Frost, (Cal.) 65 P. 969. 

82. Nance v. Sexton, 203 S.W. 649, |bell, 4 La.A. (Orleans) 96. 93. Luchetti v. Frost, supra; Pri- 
199 Mo.App. 461 “There is a difference between a/| eaux v. Miller, 215 Il.Apyp. 429. 

[a] hus, where the purchase | promise of sale anda sale.’ Giacoma Statute against sale with intent to 


money receipt contemplated that the |v. Yochim, 


126 So. 84, 13 La.App. 94. 


defraud previous purchaser see infra 
§§ 188, 189. 


vendor was the owner of the land 90. Walker v. Baer Thayer Hard- 
sold, the purchasers, on discovering wood Co., 126 So. 541, 129 So. 218, 14 $4. See infra §§ 905-1068. 
that the vendor was not the owner, | a.App. 381. WANs a UNG les OSE DR Awa, 


but had contracted to purchase the 1 


a A 9 
land, were entitled to rescind. Park Al Tis 63) Conn. 


Conn.—Andrew v. Babcock, 26 | 650 


95. 


v. McCoy, 208 P. 1098, 121 Wash. 189. 109. We gentle v. Rodriguez, 32 Porto 
83. Topp v. White, 12 Heisk. Towa. BLUSE ae eta 

(Tenn.) 165. N.W. 991, 127 Iowa 623. 97. See Champerty and Mainte- 
84. McLeod v. Skipper, 293 P. 780,|__ Miss.—Wiggins v. McGimpsey, 21|nance § 45. 

146 Okl. 202. es 532; Gibson v. Newman, 2 Miss. 98. Cross references: 
85. Montana Wheat Land Co. v. z é Signatures -of parties see infra § 83. 

t 2 Mont.—Silvast v. Asplund, 20 P. o P 

DE TAA EEE oon A ORTON (2d) 631; Hollensteiner v. Anderson, Parad of conveyance see infra §§ 

: : i * |952 P. 796, 78 Mont. 122; Bozdech v. ees 


Fraud and misrepresentation as 
grounds for rescission see infra § 454. 

Time of remedying defects in title 
see infra § 653. 


Mont. 366. 
59 N.J.Eq. 164. 


86) Lewis v.. King, 103 So: 19), 157 
La. 718; Bonvillain v. Bodeuheimer, | 75, 179 Wis. 493. 
49 So. 273, 117 La. 793; Alexander vy. [a] 
Gusman, 16 La.Ann. 251; Giacoma subject to an option. 


v. Yochim, 126 So. 84, 13 La. App. 94; 


Montana Ranches Co., 
N.J.—Cramer v. Mooney, 44 A. 625, 1. 
Wis.—Knapp v. Davidson, 192 N.W. 3. 


Rule applied.—(1) 
Frost, (Cal.) 65 P. 969. 


see infra § 58. 
See Contracts § 43. 

See Contracts § 44. 

2. See Contracts §§ 805-820. 
See Contracts §§ 821-825. 

4. See Contracts §§ 549-580. 
Signing of contract see infra § 


Who may accept offer 
99. 


2N6aR. 389, 67 


Property 
Luchetti v. 5. 
(2) Property | 83. 


Hayward v. Campbell, 4 La.A, (Or- subject to a blanket mortgage. Simp- 6.. Carlisle Gas & Water Co. v. /In- 
leans) 96. son y. Nelson, 208 P. 455, 71 Colo. |terwoven Mills, 71 Pa.Super. 491; 
[a] Capacity to bind purchaser.— | 490. (3) Realty under attachment. | Cusenbary v. Latimer, 67 S.W. 187, 


One who is neither the owner nor the 
properly authorized agent of the own- 
er of immovable property has no ca- 


Herndon y. Wakefield-Moore Realty 
Co., 79 So. 318, 148 La. 724. 
ises subject to a lease. 


28 Tex.Civ.App. 217; Vera Land Co. 
gay is seads, 170 BP. 1012, 100° Wash. 
oO . 


(4) Prem- 
English v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 45-46] 


creates no rights against the purported principal,’ 
but the principal is liable where the contract is en- 
tered into by an authorized agent.§ 
a stranger who is not named in the contract of sale 
pays part of the purchase price does not make a 
binding contract upon him or give him any interest 
in the property,® and the same is true of a person 
not named in the contract who signs, the same?° 
where the intention to bind him is not apparent,!* 
Where persons hay- 
ing an interest in real estate do not join in a contract 
for a sale thereof made by another, 
ly unite in the execution of the deed, they thereby 
adopt and ratify the contract, and give it the same 
force as if executed by them.1* Where parties have 
entered into a contract for the sale of land, a third 
person may, by agreement between all three, be 
substituted for either the vendor or the purchaser.14 


-Joinder by mortgagee. If a mortgagee joins in the 


or who attempts to ratify it.1? 


fa] Thus (1) where an oral con- 
tract is made to sell certain real es- 
tate to an industrial league and to re- 
move wires and obstructions there- 
from, and an agreement is’ subse- 
quently entered into to make convey- 
ance to a corporation, which was to 
occupy the land, the vendor acquires 
no right of action against such cor- 
poration in default of evidence to es- 
tablish contractual relations. Car- 
lisle Gas & Water Co. v. Interwoven 
Mills, 71 Pa.Super. 491. (2) Where 
a land company sold land to a pro- 
moter who agreed to make improve- 
ments, Subdivide the land, and reim- 
burse the company from payments 
made to him by purchasers, and he 
defaulted, the land company, in the 
absence of collusion with him, was 
not liable for fulfillment of his con- 
tracts with purchasers. Vera Land 
Co. v. Metcalf, 170 P. 1012, 100 Wash. 
306. 

[b] Third person as intermedi- 
ary for title-—When a person con- 
tracts to sell land to another, and 
the latter, at the request of the for- 
mer, consents to receive his title from 
a third person, who has nothing what- 
ever to do with the contract, such 
third person can be held to no liabil- 


ity beyond what is imposed by his 
deed. Leonard v. Austin, 3 Miss. 
888. 


7. Phillips v. Georgia Development 
Co., 149 S.B. 559, 169 Ga. 44; Crane 
v. Coons, 182 P. 554, 105 Kans 214; 
Williams v. Hamilton, 14 B.C. 47; 
Tremblay v. Dussault, 23 Man. 128. 


[a] Vendor signing “as trustee.”— 
A contract for the sale of real estate 
entered into by the vendor “as trus- 
tee’ and signed by him as such is not 
a contract made on behalf of an un- 
disclosed principal, but is the per- 
sonal undertaking of the person de- 
scribing himself as_ trustee. Wil- 
son v. Bodamer, 261 Ill.App. 23. 


[b] Agent with authority to pro- 
cure purchaser.—Where the agent 
has only the authority to procure a 
purchaser for the land a contract of 
sale entered into by him with a pro- 
spective purchaser does not bind the 
principal. Havner vy. Weyl, 5 Sask.L. 
201. 


[ec] Contract subject to owner’s 
consent or approval.—aA contract as to 
the sale of land entered into by the 
real estate agent with whom the land 
is listed, made subject to the consent 
or approval of the owner, is a person- 
al contract of the agent and the own- 
er 1S) Not «a, party, tos it, Crane v. 
Coons, 182 P. 554, 105 Kan. 214; Mc- 
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VENDOR AND PURCHASER 


The fact that 


but subsequent- | of.*§ 


Michael v. Crawford, 180 P. 777, 104 
Kan. 778; Weitzel v..Leyson, 121 N. 
WiamoG.8,182/0) 1Sssan8 Ole 

[dad] Wendor held not agent of hold- 
er of legal title-—Padgett v. Bon Air 
Realty Co., 143 S.E. 291, 150 Va. 841. 

Liability of principal on unauthor- 
ized contract generally see Agency § 
Dios 

8. Karns v. Olney, 22 P. 57, 80 Cal. 
90, 13 Am.S.R. 101; Gerfish Realty 
Co. vi Dowd, 162. N.H: 516, 248) N.Y; 
539 [motion to am remittitur den 162 
N.E. 536, 248 N.Y. 590]. 


[a] Agent with no written author- 
ity signing contract in presence of 
principal binds the principal. Karns 
Vv. oMeys 22. P. 57, 80 Cal. 90, 13 Am.S. 
Re 104: 


Liability of principal on authorized 


contract of agent generally see 
Agency § 514. 
9. Cox v. Cox, 59 Ala. 591; Ferris 


v. Snow, 90 N.W. 850, 130 Mich. 254. 


[a] Persons unitine to secure 
money for purchase.—The fact that 
several persons unite in a note to se- 
cure money for the purchase of land 
does not of itself create a joint in- 
terest in all of them in the purchase 
that may be made. Putnam y. Dun- 
gan, 26 P. 904, 89 Cal. 231. 


10. Lancaster v. Roberts, 33 N.E. 
Zihy en 2s — 4 4" TIT 273% 


“Jt would seem, however, upon rea- 
son and principle, that when a third 
person merely annexes his name to a 
contract which, in the body of it, does 
not mention him, and which is in it- 
self a complete contract between oth- 
er parties, who sign it and are men- 
tioned in it, such third person does not 
thereby become a party to the effi- 
cient and operative parts of the con- 
tract. His signature, in such ease, 
can only be regarded as an expression 
of his assent to the act of the par- 
ties in making the contract, and may 
perhaps operate as an_ estoppel 
against his assertion in the future of 
an adverse interest in the subject- 
matter of the agreement.” Lancaster 
v. Roberts, supra. 


11. Holt v. Doty, 187 N.W. 550, 193 
Iowa 582. 


[a] Signature of vendor’s wife.— 
Where the name of the vendor’s wife 
was not mentioned in the contract, 
and the words “his” and “agrees” 
were used with reference to the ob- 
ligations of the vendor, the wife, in 
signing the contract, did not render 
herself liable for liquidated damages 
provided for therein, but merely ex- 
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contract of sale he is bound thereby,1> but where 
he merely signs the contract for a purpose which is 
understood by all parties to impose no liability upon 
him he cannot be held liable as obligor.1° 


Provision including additional grantees. 
tract for the sale of land may provide that the 
grantees in the deed shall include a person who is 
not a party to the contract.1? 


Persons having no property right in the realty are 
not necessary parties in a contract for the sale there- 


A con- 


[§ 46] D. Offer and Acceptance or Mutual Con- 
sent—l. Necessity and Nature. 
contracts in general,!® in a contract between vendor 
and purchaser the offer and acceptance must be con- 
current’® and mutual assent or a meeting of minds 
on all essential particulars is absolutely necessary.?! 
The parties must assent to the same thing in the 


As in the ease of 


pressed her assent to the act of the 
vendor in making the contract. Holt 
v. Doty, 187 N.W. 550, 193 Iowa 582. 
12. Ferris v. Snow, 90 N.W. 850, 
130 Mich. 254; Harris v. McKinley, 
58 N.W. 991, 57 Minn. 198. 
ie Sackett v. Osborne, 26 Iowa 
14. Pearson vy. 
907, 129 Ga. 656. 
{[a]_ Party substituted as purchas- 
er and not mere trustee for vendor. 
—Title Guarantee, etc, Co. v. Mc- 
Donnell, 73 P. 484, 32 Wash. 418. 
Modification and substitution of 
contracts generally see infra § 283. 


15. Marquez v. Cave, 5 P.(2d) 1081, 
134 Kan. 374. 


Courson, 59 S.E. 


16. See case infra this note. 
[a] Rule applied.—A mortgagee 
who, for accommodation, signed a 


sales contract whereby the purchaser 
became mortgagor instead of vendor, 
was held not liable to the purchaser 
for breach when a third person ac- 
quired title, or for the purchaser’s im- 
provements, all the parties under- 
standing his relation at the time of 
the execution of the contract. Walsh 
Rese ners 33 S.W.(2d) 718, 182 Ark. 


17. Butler v. Milam, 105 S.E. 628, 
26 Ga.App. 126. 


18. See cases infra this note. 


[a] Rule applied to agent of own- 
er holding the naked legal title, 
Kuhn v. Eppstein, 76 N.E. 145, 219 
Till. 154, 2 L.R.A.N.S. 884. 


[b] Judgment creditor.— Where 
land had been conveyed to a judg- 
ment creditor to hold in trust for the 
owner, the judgment creditor was not 
a necessary party to a contract to 
convey the land, since her interest 
would be foreclosed by paying her 
debt. Fleming y. Stringer, (Tex.Civ. 
App.) 225 S.W. 801. 


19. See Contracts § 46. 


20. In re Assessment of Aurora 
Gaslight, Coke & Coal Co., 113 N.E. 
1012, 64 Ind.App. 690; Polich v. Sev- 
erson, 216 P. 785, 68 Mont. 225. 


21. U.S.—Carr v. Duval, 14 Pet. 
17, 10 L.Ed) 361. 
Ala.—Bell-Carns Realty (Co. Vv. 


Drennen, 122 So. 424, 219 Ala. 450. 
Cal.—Wristen v. Bowles, 22 P, 1136, 
82 Cal. 84; Price v. Sturgis, 44 Cal. 
591; Scott v. Los Angeles Mountain 
Park Co., 267 P. 914, 92 Cal.App. 258. 


Colo.—Plank v. Maxwell, 136 P. 465, 
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same sense.22_ Therefore, to constitute a contract | result in and show a meeting of the minds of the 


of sale by correspondence, the correspondence must 


25 Colo.App. 158; Schausten v. 
ple Creek Gold Mines, ete., Co., 
344, 17 Colo.App. 106. 

Fla.—City Builders’ Finance Co. v. 
Stahl, 106 So. 77, 90 Fla. 357. 

Ga. aser v. Jarrett, 112 S.E. 487, 
153 Ga. 441; Whelchel v. Waters, 111 
S.E. 25, 152 Ga. 614. 

Idaho.—Phelps v. Good, 96 P. 216, 
15 Idaho 76. 
ha see aha v. Hulbert, 225 Ill.App. 

Ind.—Island Coal Co. v. Streitle- 
mier, 37 N.E. 340, 139 Ind. 83; Miller 
LOR Seah 40 N.E. 282, 12 Ind.App. 


Crip- 
(ig ey 


185 N.W. 


Iowa.—Bistline v. Koep, 
Middle- 


455, 192 Iowa 687; Hinz v. 
kauff, 150 N.W. 607, 168 Iowa 403; 
Federal Land, ete., Co. v. Hatch, 125 
N.W. 8387, 147 Iowa 18; Jordan v. 
Longhenry, 123 N.W. 956, 145 Iowa 
108; Breen v. Mayne, 118 N.W. 441, 
141 Iowa 399; Naylor v. Butcher, 61 
N.W. 989, 93 Iowa 340; Goodenow v. 
Barnes, 40 Iowa 561. 

Kan.—McCarter v. Rogers, 178 P. 
621, 104 Kan? 204; Philadelphia 
Mortg., ete., Co. v. Hardesty, 75 P. 
1115, 68 Kan. 683. 


Ky.—McCullough v. Weller, 290 S. 
W. 675, 217 Ky. 839; Allen v. Roberts, 
2 Bibb 98; Ratterman v. Campbell, 
SOUS We LSD, 26) Key. LAY hi 3. 

La.—Blythe v. Hall, 126 So. 679, 
169 La. 1120; Bradford v. Haas, 35 
So. .493, 111 La. 148; Watt v. Wil- 
liams, 32 So. 85, 107 La. 506; Bemiss 
v. Hawkins, 2 La.Ann. 500. 

Md.—Robinson y. Johnson, 113 A. 
121, 137 Md. 610; Somerville v. Cop- 
page, 61 A. 318, 101 Md. 519. 

Mass.—Lawrence v. Rosenberg, 130 
N.E. 189, 238 Mass. 138; Emerson v. 


Somerville, 44 N.E. 110, 166 Mass. 
115; Lyman v. Robinson, 14 Allen 
242; Dunham v. Boston, 12 Allen 375. 


Mich.—Bewick vy. Hanika, 106 N.W. 
63, 142 Mich. 206; Dunn v. Dunn, 93 
N.W. 1072, 132 Mich. 461; Seymour 
v. Canfield, 80 N.W. 1096, 122 Mich. 
2142; ' Connor vi Buhl, 73 N.W. 821, 115 
Mich. 531; Weare v. Linnell, 29 Mich. 
224, 

Minn.—Rahm v. Cummings, 155 N. 
W. 201, 131 Minn. 141; Scanlon v. Oli- 
ver, 44 N.W. 1031, 42 Minn. 538; 
George v. Conhaim, 37 N.W. 791, 38 
Minn. 338. 

Mo.—Bruner v. Wheaton, 46 Mo. 
363; Sarran v. Richards, 132 S.W. 285, 
151 Mo.App. 656. 


Mont.—Monahan vy. Allen, 
768, 47 Mont. 75. . 

N.J.—Wilson vy. Windolph, 143 A. 
346, 103 N.J.Eq. 275; Cavagnaro v. 
Johnson, 70 A. 995, 74 N.J. Hq. 589 [aff 
79 A. 686, 77 N.J.Eq. 272]; Stallings v. 
Eypper & Beckmann, 137 A. 784, 5 N. 
J.Mise. 671. 

N.Y.—McCotter v. New York, 37 N. 
Y. 325, 4 Transcr.A. 435; Hamilton y. 
Patrick, 16 N.Y.S. 578, 62 Hun 74 [aff 
43 N.E. 987, 149 N.Y. 580]. 


and, ete., Co. v. El- 
worthy, 23 Ohio Cir.Ct.N.S. 179. 


Okl.—McCormick v. Bonfils, 
296, 9 Okl. 605. 

Pa.—Henry v. Black, 63 A. 
Pa. 620. 

S.C.—Colleton Realty Co. v. Folk, 
67. S.H: 166, 858.C. 843, Connor. v. 
Renneker, 25 S.C. 514. 

S.D.—Gordon v. Churchill, 148 N. 
W. 848, 34 S.D. 411; Ballou v. Carter, 
037 INU W..) 602,30, ;S.D. 17. 


130 P. 


60 P. 


250, 213 


Tex.—Norwood v. Adams, (Civ. 
App.) bt SjwW.@d) 6255, Connell v. 
Nickey, (Civ-App.) 167 S.W. 313; 
Stewart v. Polk, 64 S.W. 818, 26 Tex. 
Civ.App. 565; Foster v. New York, 
ete., Land .Co., 22 S.W. 260, 2 Tex.Civ. 
App. 505. 

Utah.—Moon v. 
939, 47 Utah 389. 

Va.—Virginia Hot Springs Co. v. 
Harrison, 25 S.H. 888, 938 Va. 569. 

Wash.—Kuh v. Lemcke, 180 P. 889, 
107 Wash. 45. 

Wis.—Laney v. Ricardo, 172 N.W. 
141, 169 Wis. 267; Carlock v. John- 
son, 160 N.W. 1053, 165 Wis. 49; F. G. 
Hood & Co. v. Girard Lumber Co., 118 
INSW).. °5.525)-13'7) Was. ‘152! 

Wyo.—Frank vy. Stratford-Hand- 
cock. (7 Bi i34, 13. Wy0.00 7, 0 -Am:s. 
R96 326) TaoReTA 571, 

Eng.—Hussey v. Horne-Payne, 4 
App-Cas. 311; Stimson v. Gray, 
[1929] 1 Ch. 629; Warner v. Willing- 
ton, 3 Drew. 523, 61 Reprint 1002. 

Can.—Pearson v. O’Brien, 11 Dom. 
L.R. 175, 22 West.L.R. 703 [aff 4 Dom. 
ERY AVS}: Murphy v. McSorley, 
[1929] 4 Dom.L.R. 247. 


Alta.—Mandziuk v. Czahley, 16 Alta. 


Bollwinkel, 154 P. 


L. 68; Dobell v.:Grand Trunk Pac. 
Town, Jette) =Co.;- 1s “West L Rw 149; 
Doyle v. Martin, 14 West.L.R. 666. 


B.C.—Williams v. Hamilton, 14 B.C. 
47 [aff 13 B.C. 268]; Frewen v. Hays, 
14 West.L.R. 632; Reid v. Sinclair, 14 
West.L.R. 478. 


Man.—Pearson v. O’Brien, 22 Man. 
175, 4 Dom.L.R. 4138. 


Ont.—Bohan y. Galbraith, 13 Ont. 
L. 301,,8 Ont.W.R. 559 [aft 15 Ont.L: 
37, 10 Ont.W.R. 143]; Queen’s Col- 
lege v. Jayne, 10 Ont.L. 319. 5 Ont. W. 
R. 666; Stevens v. Moritz, 14 Dom.L. 
R. 699, 5 Ont.W.N.. 421, 25 Ont. W.R. 
453. 

Que.—St. Lawrence Inv. 
Levesque, 18 Que.K.B. 289; Langlois 
v. Charpentier, 47 Que.Super. 97. 


[a] Bule applied.—(1) A writing 
evidencing an agreement for sale nev- 
er became a contract, where the terms 
were changed without the purchaser’s 
consent before vendor signed. Bell- 
Carns. Realty Co. v. Drennen, 122 So. 
424, 219 Ala. 450. (2) Where plaintiff 
told two of the heirs of a deceased 
owner of land that he would purchase 
the land and give five hundred dollars 
down, one thousand five hundred dol- 
lars on the first of May, and ten thou- 
sand dollars the next spring, and then 
give a mortgage for ten years, and 
did give a check for five hundred dol- 
lars, but it did not appear just what 
he agreed to pay or what such heirs 
agreed to do, and there was nothing 
said about possession being given, the 
kind of conveyance, or when it was to 
be made, or who was to join in it, and 
nothing was said about taxes, insur- 
ance, or an abstract of title, or as 
to how, when, or where he was to pay 
the balance of more than twenty-six 
thousand dollars, and one of such 
heirs subsequently offered to return 
the check, such negotiations were 
held to fall short of establishing a 
contract. Bistline v. Koep, 185 N.W. 
455, 192 Iowa 687. (3) Negotiations 
for the purchase of land were held 
not to have resulted in a contract be- 
cause there was no agreement as to 
the time for delivery of the deed, or 
of possession, and the deal was not 
approved by an administrator as pro- 
vided. Hinz v. Middlekauff, 150 N.W. 
607, 168 Iowa 403. (4) Where the 
minds of the parties had not met upon 


Co. AV. 


parties in a complete agreement.*° 


There is no 


the terms and conditions under which 
deferred payments of the purchase 
price were to be paid there was no 
contract. McCarter v. Rogers, 178 P. 
621, 104 Kan. 204. (5) In the absence 
of a showing that she had actual 
knowledge of all its terms, an owner 
was held not to have tacitly accepted 
the terms of a contract to purchase 
realty. Blythe v. Hall, 126 So. 679, 
169 La. 1120. (6) A contract for the 
sale and purchase of land was not le- 
gally made where it was changed by 
the vendors by substituting a differ- 
ent mortgagee in proposed purchase 
money mortgage. Wilson v. Win- 
dolph, 143 A. 346, 103 N.J.Eq. 275. 

[b] There must be concurrence of 
will on the parts of both vendor and 
purchaser. ~Bemiss v. Hawkins, 2 La. 
Ann. 500. 

[c] Person wholly ignorant of 
transaction cannot become a purchas- 
er. Weare v. Linnell, 29 Mich. 224. 

[d] Separate agreement made by 
grantor with one of several grantees 
and unknown to the others is not 
binding on the other grantees. Price 
v. Sturgis, 44 Cal. 591 

[e] Where plaintiff misdescribed 
land sold to defendants, causing them 
to examine land other than that con- 
veyed, there was no meeting of minds 
sufficient to establish a valid contract. 
Plank v. Maxwell, 136 P. 465, 25 Colo. 
App. 158. 


[f] Evidence held to show meet- 
ing of minds.—Olson & Nessa v. Rog- 
ness, 155 -N.W. 301, 173 Iowa 331; 
Lansing Co. v. Rogers, 149 N.W. 1000, 
183 Mich. 334; Woburn Nat. Bank v. 
Woods, 89 A. 491, 77 N.H. 172; Dixon 
v. Dunmore, 12 Dom.L.R. 549, 49 Can. 
Cor 551, 4 Ont.W.N. 1501, 24 Ont.W.R. 

Necessity for and sufficiency of ac. 
ceptance see infra §§ 56-63. 


22. .Kraser v. Jarrett, 112 S.BE. 487; 
153 Ga. 441; Whelchel v. Waters, 111 
S.E. 25, 152 Ga. 614; Gray’ v. Lynn, 
77 S.E. 156, 139 Ga. 294; Kaufman v. 
Young, 122 S.H. 822, 32 Ga.App. 135; 
Watson v. Jamieson, 3 Alta.L. 230. 


23. U.S.—Sault Ste. Marie Land, 
6te., \CO.nVs (Simons, 41, HY S35: Bow- 
man v. Patrick, 36 F. 138 [rev on 
construction of the -correspondence 
13 8.Ct. 82h, 866, 149. U.S. 419; sade 
Ed. 790]. 


Cal.—Wristen v. Bowles, 22 P. 1136, 
82 Cal. 84 


ashok enenpe v. Good, 96 P. 216, 
15 Idaho 76. 


Ill.—Scott v. Fowler, 81 N.H. 34, 
22 “Nl Oa fate 23/0 TH. App. 1721: 
Migeageh v. Stough, 43 N.E. 1061, 161 


Ind.—Miller v. AR uy 40 N.E. 282, 
12 Ind.App. 348. 


Iowa.—Petersen v. Jensen, 177 N.W. 
74, 189 Iowa 400; Gilbert v. Baxter, 
32 N.W. 364, 71 Iowa 327; Sawyer v 
Brossart, 25 N.W. 876, 67 Iowa 678, 
56 Am.R. 371; Goodenow v. Barnes, 
40 Iowa 561. 


Kan.—Greenawalt v. 
803, 40 Kan. 418. 


Ky:—Allen v. Roberts, 2 Bibb 98. 

Mass.—Lyman y. Robinson, 14 Al- 
len 242. 

Mich.—De Jonge v. Hunt, 61 N.W. 
341, 103 Mich. 94. 

Miss.—Keene v. Loewenthal, 35 So. 
341, 838 Miss. 204. 

Mo.—Sarran vy. Richards, 132 S.W. 
285, 151 Mo.App. 656. 
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contract so long as the parties are merely negotiating, 
by correspondence or otherwise, to settle the terms 
of an agreement, intending to enter into a formal 
or final agreement when the terms shall be settled,?# 
but there is a binding contract if all the terms are 
agreed upon and the parties so intend, although they 
may intend to afterward reduce their agreement to 
a formal writing as evidence thereof,?® provided the 
terms have been agreed on in a manner sufficient to 
The fact that the 
vendor and purchaser have never met does not show 


satisfy the statute of frauds.2¢ 


Mont.—Long v. Needham, 96 P. viet ® [= 325, 4 Transcr.A. 435. 


37 Mont. 408. 


Neb.—Sennett v. Melville, 122 N.W. 
$51, 85 Neb. 209. 


N.J.—Cavagnaro v. Johnson, 70 A. 
95, 74 N.J.Eq. 589 [aff 79 A. 686, 77 
N.J.Eq. 272). 

N.D.-—Beiseker vy. Amberson, 116 N. 
Wrei04, AI ONeD.. 215. 


S.C.—Colleton Realty Co. vy. Folk; 
67 S.E. 156, 85 S.C. 84. 


S.D.—lLichty v. Daggett, 121 N.W. 
862, 23 S.D. 380; Stearns v. Clapp, 94 
N.W. 430, 16 S.D. 558. 


Tex.—Connell v. Nickey, (Civ. App.) 
167 S.W. 313; Lucas_v. Patton, 107 
S.W. 1143, 49 Tex.Civ.App. 62; Foster 
v. New York, etc., Land Co., 22. S.W. 
260, 2 Tex.Civ.App. 505. 

Wash.—Foss Inv. Co. vy. Ater, 95 
P. 1017, 49 Wash. 446. 


Wis.—F. G. Hood & Co. v. Girard 
Lumber Co., 118 N.W. 552, 1387 Wis. 
152; Northwestern fron Co. vy. Meade, 
21 Wis. 474, 94 Am.D. 557. 

Eng.—Hussey v. Horne-Payne, 4 
App.Cas. 311. 

Can.—MclIntyre v. Hood, 9 Can.S.C. 
556. 

B.C.—Frewen v. Hayes, 16 B.C. 143; 
Williams v. Hamilton, 14 B.C. 47. 


Man.—Pearson y. O’Brien, 22 Man. 
175, 4° Dom TL. RR.” 413. 


Ont.—Queen’s College v. Jayne, 10 
Ont.L. 319, 5 Ont.W.R. 666; McFarren 
v. Johnson, 6 Ont. 161. 

Sask.—Meivre v. Steine, 2 Dom.L. 
R. 106, 20 West.L.R. 687. 

[a] Error by telegraph company. 
—Where a telegraph company made 
an error in the transmission of de- 
fendant’s message, it was held that 
there was no meeting of minds. 
Eberhart v. Texas Co., 36 F.(2d) 198. 


[b] Agreement on price alone and 
no other material details was held not 
to constitute a complete contract. 
Petersen vy. Jensen, 177 N.W. 74, 189 
Iowa 400. 

Acceptance conditionally or on 
terms varying from offer see infra § 
61. 

24. 
696. 

Cal.—Niles v. Hancock, 73 P. 840, 
140 Cal. 157. 

Ill.—Scott v. Fowler, 81 N.E. 34, 227 
Ill. 104 [aff 130 Ill.App. 172]; Dreiske 


U.S.—Couch v. McCoy, 138 F. 


*v. Joseph N. Hisendrath Co., 73 N.E. 


379, 214 Ill. 199; Weber v. Hulbert, 


225 IllApp. 321. 
Ind.—Island Coal Co. v. 
mier, 37 N.E. 340, 139 Ind. 83. 
Iowa.—Federal Land, etc, Co. v. 
Hatch, 125 N.W. 8387, 147 Iowa 18; 

Goodenow vy. Barnes, 40 Iowa 561. 

La.—Bradford v. Haas, 35 So. 493, 
111 La. 148. 

Mass.—Lyman v. Robinson, 14 Al- 
Jen 242. 

Minn.—Scanlon y. Oliver, 44 N.W. 
1031, 42 Minn. 538. 

N.Y.—McCotter v. New York, 37 N. 
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control.?8 


Pa.—Whitehead v. Carr, 
368. 

Va.—Virginia Hot Springs Co. v. 
Harrison, 25 S.E. 888, 93 Va. 569. 

Wash.—Foss Iny. Co. v. Ater, 95 P. 
1017, 49 Wash. 446. 

Eng.—Hussey v. Horne-Payne, 4 
App.Cas. 311; Chillingworth vy. Esche, 
(1924] 1 Ch. 97; Coope v. Ridout, 
[1921] 1 Ch. 291; Rossdale v. Denny, 
[1921] 1 Ch. 57; Winn v. Bull, 7 Ch. 
D. 29; Warner v. Willington, 3 Drew. 
523, 61 Reprint 1002; Ridgway v. 
Wharton, 6 H.L.Cas. 238, 10 Reprint 
1287; Rossdale v. Denny, 65 Sol.J. 59; 
Bromet_v. Neville, 53 Sol.J. 321; Wil- 
son v. Balfour, 45 T.L.R. 625. 


Alta.—Dobell vy. Grand Trunk Pac. 
Town, etc., Co., 15 West.L.R. 149; 
Doyle v. Martin, 14 West.L.R. 666. 


B.C.—Williams y. Hamilton, 14 B. 
Cr Als 


Man.—Anglo-Canadian Land Co. v. 
Gordon, 19 Man. 201. 


Ont.—Stow v. Currie, 21 Ont.L. 486, 
16 Ont.W.R. 341; Bohan v. Galbraith, 
13 Ont.L. 301, 8 Ont.W.R. 559 [aff 15 
Ont.L. 37, 10 Ont.W.R. 143]; Queen’s 
College v. Jayne, 10 Ont.L. 319, 5 Ont. 
W.R. 666. 

[a] Thus a receipt acknowledging 
a deposit on the purchase price, “‘sub- 
ject to signing of satisfactory con- 
tract,’ is not a contract for a sale 
of the land. Stallings v. Eypper & 
Beckmann, 137 A. 784, 5 N.J.Misc. 671. 

[b] Incomplete negotiations.—A 
completed contract for the purchase 
of land cannot be said to have been 
made by an acceptance in writing of a 
refusal of the land at a stated price, 
but without agreeing as to the time 
and terms of payment, or upon other 
matters subsequently incorporated in 
a written agreement. Wylie v. Gam- 
ble, 55 N.W. 377, 95 Mich. 564. 


[c] Agreement to enter into for- 
mal contract.—There is no binding 
contract where the writing signed by 
the parties appears to be only an 
agreement to enter into a formal con- 
tract for the purchase of land to be 
prepared in the future, although it 
sets forth the terms agreed upon as 
the basis of such formal contract. 
Anglo-Canadian Land Co. v. Gordon, 
19 Man. 201. 


25. Cal.—Karns v. Olney, 22 P. 57, 
80° Cal. 90, 13" Am. SiR, 101. 


Mont.—Long v. Needham, 96 P. 731, 
387 Mont. 408. 


N.Y.—Sanders v. Pottlitzer Bros. 
Fruit Co.,, 39 N.E. 75, 144 N.Y. 209, 43 
Am.S.R. 757, 29 L.R.A. 431 and note; 
MeRaeués vi iConroyni2o2 N.Y.S. Laks 
133 Misc. 312 [aff 236 N.Y.S. 844, 227 
App.Div. 745]; Lindenbaum v. Marx, 
114 N.Y.S. 772, 62 Misc. 310. 


S.D.—Babcock v. Ormsby, 100 Now. 
759, 18 S.D. 358. 

Eng.—Bonnewell v. Jenkins, 8 Ch.D. 
70; Gibbins y. Northeastern Metro- 
politan Asylum Dist., 11 Beav. 1, 50 
Renrint 716: Rouse v. Ginsberg, 55 
Sol.J. 632; Branson v. Stammers, 28 
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a lack of meeting of minds where negotiations have 
been carried on by agents of both parties.27 


In determining intent of parties, their external 
manifestations, and not their undisclosed intent, 


[§ 47] 2. Nature and Elements of Valid Offer2°— 
a. Intent To Create Legal Relations. 
be intended to create the relation of vendor and pur- 
chaser between the parties in the event of accept- 
ance,*® and so a mere proposal to deal, or invitation 


The offer must 


Wkly.Rep. 180. 
Alta.—Hill v. Spraid, 2 Alta... 148. 
Man.—Selkirk Land, ete, Gomi, 
Robinson, 23 Man. 774. 
Sask.—Harris v. Darroch, 1 Sask. 
L. 116. 


[a] MQlustration—A, the agent of 
an intending purchaser of leaseholds, 
wrote to B, the vendor’s agent, that 
he “could give him £50 for the lease, 
plant, &c., if accepted at once.” 183, 
in reply, asked A to allow the offer 
to remain open for twenty-four hours 
in order that he might submit it to his 
employer. On the following day he 
wrote to A, “I am directed to accept 
your offer of £50 for the lease. . . . 
I shall be here at 11 to 11.30 to-mor- 


row morning to sign contract.” <A did 
not reach B’s office until twelve 
o’clock. B had waited for him until 


a quarter of twelve, and then sold the 
property to a third party. It was 
held that the letters created a binding 
contract. Branson y. Stammers, 28 
Wkly.Ren. 180. 


{b] Intention dependent on con- 
struction.—If documents or letters 
relied on as constituting a contract 
contemplate the execution of a further 
contract between the parties it is a 
question of construction whether the 
execution of the further contract is a 
condition or term of the bargain or 
whether it is a mere expression of the 
desire of the parties as to the manner 
in which the transaction already 
agreed to will in fact go through. 
The fact that the reference to the 
more formal document is in words 
which according to their natural con- 
struction import a condition is gener- 
ally conclusive against the reference 
being treated as the expression of a 
mere desire. Vons Hatzfeldt-Wilden- 
burg v. Alexander, [1912] 1 (Ch: 284. 


26. Federal Land & Securities Co. 
v. Hatch, 125 N.W. 837, 147 Iowa 18. 


Sufficiency of writing to satisfy 
statute of frauds see Frauds, Stat- 
ute of §§ 304-386. 


27. Larrabee y. Bjorkman, 155 P. 
974, 79 Or. 467. 


28. Woburn Nat. Bank v. Woods, 
89 A. 491, 77 N.H. 172. 


[a]. Thus, where defendant intend- 
ed to loan her son money, accepting a 
conveyance of land as security, and 
the son intended to effect an absolute 
sale, the fact of the undisclosed in- 
tent of defendant, whose agent car- 
ried out and consummated a contract 
for the sale, will not destroy the le- 
gal effect of the contract. Woburn 
Paks Bank v. Woods, 89 A. 491, 77 N.H. 

12. 


29. In contracts generally see Con- 
tracts §§ 92-100. 

30. Knight v. Cooley, 34 Iowa 218; 
Corley v. Ehlers, 163 P. 140, 99 Kan. 
748; Ware v. Morris, 23 La.Ann. 665; 
Lucas v. Patton, 107 S.W. 1143, 49 Tex. 
Civ.App. 62. 

[a] Document in form of sale, ex- 
ecuted with no intention by either 
party of making a sale, cannot be a 
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to negotiate, or a mere statement of intention to buy 
or sell at a specified price, is not in legal effect an 
offer,*! and a letter authorizing an agent to sell the 
land is not an offer to sell the land to the agent*? 
nor is it an offer to prospective purchasers from the 


agent.°3 


[§ 48] b. Certainty of Offer as Affecting Legal 
The definiteness of a contract depends 
upon the definiteness of the offer,?° for the accept- 
ance required for a meeting of minds must be identi- 
An offer to buy or sell realty 
must be so definite and unambiguous that, upon ac- 


Relations.** 


eal with the offer.*® 


eontract of sale. Ware v. Morris, 23 


La.Ann. 665. 
31. Ala.—Cahaba Coal Co. Vv. 
Veitch, 65 So. 75, 186 Ala. 220. 
Iowa.—Knight vy. Cooley, 34 Iowa 


218. 

Me.—Owen v. Tunison, 158 A. 926, 
131 Me. 42; Sellers v. Warren, 102 A. 
40, 116 Me. 350. 

N.Y.—Blakeslee vy. Nelson, 207 N.Y. 
S. 676, 212 App.Div. 219 [aff 148 N.E. 
763, 240 N.Y. 697]; Patrick v. Kleine, 
215 N.Y.S. 305, 127 Mise. 88. 


Okl.—McCormick v. Bonfils, 60 P. 
296, 9 Okl. 605. 
Tex.—Lucas,. v. Patton, 107 S.W. 


1143, 49 Tex.Civ.App. 62. 

SU Saat Re vi Facey, [1893] A.C. 
552. 

Alta.—Doyle v. Martin, 14 West.L. 
R. 666. 


BC.—Reid y. Sinclair, 14 West.L. 
R. 478. 
Ont.—Bohan y. Galbraith, 13 Ont.L. 


301, 8. Ont.W.R. 559 [aff 15 Ont.L. 
37, 10 Ont.W.R. 143]. 


[a] Rule applied to instructions to 
selling agent.—Canada Settlers L. & 
Tan GeV UEVAS, 1 err, le oS. 


{b] Illustrations.— (1) An in- 
tending purchaser’s inquiry whether 
the vendor will take a certain sum for 
property is not an implied agreement 
to pay such sum, nor an admission 
that the property is of that value. 
Cahaba Coal Co. v. Veitch, 65 So. 75; 
186 Ala. 220. (2) Where a letter 
was addressed to, another inquiring 
whether he was the owner of certain 
land and the price thereof, and he re- 
sponded, giving the price at which he 
held it, such answer was not an of- 
fer of sale. Knight v. Cooley, 34 
Iowa 218. (8) A statement in re- 
sponse to an inquiry, that the sale of 
the property would not be possible 
except for a stated sum, was held not 
an offer of sale. Owen v. Tunison, 
158 A. 926, 181 Me. 42. (4) A letter 
stating that the writer did not know 
that he could raise the money neces- 
sary to buy a farm, but if the parties 
would come to his office he would see 
whether he could raise the money to 
comply with his offer of a certain sum 
which had been refused, cannot be 
considered as a definite offer to take 
the farm at the price named, but in 
effect says that if they would then 
take the sum which he had offered 
for the place he would look into his 
finances and see whether he could 
take the farm at the price named. 
Anderson v. Hall, 202 S.V¥. 539, 273 
Mo. 307. (5) Where one of several 
heirs owning real estate was ‘willing 
to sell it for a price offered, and noti- 
fied the purchaser that some of the 
heirs were willing to sell, and that, on 
nearing from the others, he could tell 
if the offer would be accepted, the 
heir did not contract to sell his in- 
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negotiation.®® 


terest. Barthel v. Engle, 168 S.W. 
1154, 261 Mo. 307. (6) Where .an 
owner of realty had rejected several 
offers to purchase, and had several 
times expressed doubt that his wife 
would sign off her dower interest, it 
was held, that his statement in a let- 
ter that “I will not sell for less than 
$56,000” was not an absolute offer to 
sell at such price, but merely invited 
offers. Blakeslee v. Nelson, 207 N.Y. 
S. 676, 212 App.Div. 219 [aff 148 N.E. 
763, 240 N.Y. 697]. (7) <A letter from 
the owner of land in reply to an offer 
of a certain sum therefor, in which he 


said, “I may be willing to take $1,000 
forAathey ih, eae lan , - and if 
you are willing to pay this —price 


please let me know, and I will write 
you my acceptance of the deal,” was 
not such an offer to sell at that price 
as could be made a binding contract 
by acceptance. Lucas v. Patton, 107 
S.W. 1143, 49 Tex.Civ-App. 62. 


[ec] Quotation of prices is not an 
offer to sell in the sense that a com- 
pleted contract will arise out of a 
mere acceptance of the rate offered. 
Leonval v. McCall, 4 La.A. (Orleans) 
ee Blackstock v. Williams, 7 Terr.L. 


382. Gumbin v. Alexander, 22 F. 
(2d) 889; Lavalleur v. Hahn, 149 N. 
W. 257, 167 Iowa 269; Jewell Realty 
Co. v. Dierks, 18 SW.(2d) 1043, 322 
Mo. 1064. 


[a] etter authorizing procure- 
ment of purchaser.—Where M had 
written to defendant, advising the 
sale of a tract of land to a third per- 
son for one thousand six hundred dol- 
lars, the reply, “I consider $1,600 
decidedly too small a price, but if 
mine is needed to develop the country, 
I will let it go for that price, provid- 
ed it is taken within twenty days,” 
is not an offer to sell to M, but au- 
thorizes him to bring a purchaser 
at the price and within the time 
named. Davis v. Brigham, 107 P. 961, 
56 Or. 41, Ann.Cas.1912B 1340. 


33. Donnell v. Currie & Dohoney, 
131 S.W. 88, 62 Tex.Civ.App. 134. 


34. In contracts generally see Con- 
tracts §§ 59, 60. 

Certainty and completeness of con- 
tract as necessary for specific per- 
formance see Specific Performance §§ 
95-117. 


35. See Contracts § 59. 
: 36. See infra § 61; Contracts § 
6. 

$7.  Cal.— Stafford ;v. Lick, 10° Cak 
Wer 

Ill.—Sideman v. Baumann, 262 Ill. 
App. 182. 


Iowa.—Federal Land, ete, Co. v. 
Hatch, 125 N.W. 837, 147 Iowa 18. 


Kan.—McCarter v. Rogers, 178 P. 
621, 104 Kan. 204. 
Ky.—Cornett v. Brashears, 39 S. 


W. 421, 100 Ky. 741, 18 Ky.L. 1056. 


q 
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ceptance, the nature and extent of the obligations 
of the parties to the agreement shall be certain,*‘ 
or of such certainty that the intention of the par- 
ties can be collected by fair implication.*® 
be complete in itself and not leave terms for future 


It must 


Price. If the offer is intended as one fixing a defi- 
nite price, it must show what the price is with such 
certainty that it can be determined by the contract 
itself or by the means fixed therein.?° 
done either by fixing the price itself in the contract, 
or by specifying in the contract the means by which 


This may be 


Minn.—George v. Conhaim, 37 N.W. 
791, 38 Minn. 338. ~ 


Mont.—Monahan vy. Allen, 130 P. 
768, 47 Mont. 75. 
Hes ig se ai v. Graham, 34 Pa. 
S.C.—McLaurin v. Hamer, 164 S. 
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Alta.—Watson v. Jamieson, 3 Alta. 
Is. 42308 


[a] Indefinite term made definite 
by correspondence before acceptance. 
—Nickerson v. Weld, 90 N.E. 589, 204 
Mass. 346. 


_[b] Terms held sufficiently defi- 
nite.—Dodd v. Groos, 156 N.W. 845, 
175 Iowa 47; Beach, etc., Co. v. Amer- 
ican Steam Gauge, etc., Co., 88 N.B. 
924, 202 Mass. 177; Walsh v. Oak- 
man, 165 N.W. 737, 199 Mich. 688. 


38. Bradbury v. White, 4 Me. 391. 


Principles of construction see in- 
fra §§ 207-209. 

39. Louis Werner Sawmill Co. v. 
O"Shee; 35: 1S0- 919, Vil da. et TB 
see Karns v. Olney, 22 P: 57, 80 Gak 
90, 13 Am.S.R. 101 (holding that, 
where a written memorandum of sale 
of land, otherwise complete, provid- 
ed that it was to be subjected to ‘“‘con- 
ditions in formal contract as to clean- 
ing streets, improvements,’’ etc., while 
such clause might not be binding up- 
on the purchaser, the vendor could 
not repudiate the whole contract upon 
that ground, especially where such 
objection was not made to the con- 
tract by either party when their 
rights were fixed). 


Necessity for mutual assent see 
supra § 46. 

40. U.S.—Manning v. Ayers, 77 F. 
690, 23 C.C.A. 405. 


Cal.—Reymond v. Laboudigue, 
P. 189, 148 Cal. 691. 


Iil—Folsom vy. Harr, 75 N.E. 987, 
218 Ill. 369, 109 Am.S.R. 297: Carson 
v. Davis, 49 N.E. 701, 171 Ill. 497. 


La.—Pulford vy. Dimmick, 31 So. 879, 
107 La. 408. 


Mass.—Fogg v. Price, 14 N.E. 741, 
145 Mass. 513; Grace v. Denison, 114 
ee: 16; Bird v. Richardson, 8 Pick. 
252. 

Mo.—Wiley v. Robert, 31 Mo. 212. 

Neb.—Krum v. Chamberlain, 77 N. 
W. 665, 57 Neb. 220. 


Pa.—La Belle Coke Co. v. Smith, 70 
A. 894, 221 Pa. 642; Soles v. Hickman, 
20 Pa. 180; Monahan v. Colgin, 4 
Watts 436. 


Eng.—Seagood v. Meale, Prec.Ch. 
561, 24 Reprint 251; Bromley y. Jef- 
fereys, Prec.Ch. 138, 24 Reprint 66, 2 
Vern.Ch. 415, 23 Reprint 867; Blag- 
den v. Bradbear, 12 Ves.Jr. 466, 33 Re- 
print Wie. 

Alta.—Watson v. Jamieson, 3 Alta. 
23.0; 
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such price is to be determined.*! 


forth.45 


Time of delivery of deed. If the offer shows that 
no specifie time was intended by the parties, the law 


B.C.—Frewen v. Hayes, 16 B.C. 143. 

[a] Failure to fix interest.—In 
Louisiana where a future contract is 
to be a sale or promise of sale of 
land, and the deferred instalments 
of the price are to bear interest, and 
the rate of interest is not fixed, the 
contract is void for want of a fixed 
price. Kaplan v. Whitworth, 40 So. 
723, 116 La. 337. 


41. Ross"v. Purse=28 'P) 473) 17 
Colo. 24; Pulford v. Dimmick, 31 So. 
879, 107 La. 403; Muenchow v. Rob- 
erts, 46 N.W. 802, 77 Wis. 520; Cun- 
ningham v. Brown, 44 Wis. 72. 


[a] Rule applied.—(1) Vendor to 
receive one third of crops of farm 
sold. Walker v. Kelly, 51 N.W. 934, 
91 Mich. 212. (2) Price of land to 
depend on the price of cotton at a 
certain time in the future. Ferguson 
v. Coleman, $37 (S.C{.-499;--457" Am. 
D. 761. (3) Price to be the same as 
that realized on the sale of the first 
lot in the vicinity. Cunningham v. 
Brown, 44 Wis. 72. 


[b] Omission of word “dollars” in 
an accepted offer to sell land at “ten 
per acre’’ did not render the agree- 
ment uncertain. Northwestern [ron 
Co. v. Meade, 21 Wis. 474, 94 Am.D. 
BO (ts : 

[c] Arbitration and appraisement. 
—(1) The contract may provide for 
the fixing of the price by arbitrators 
or appraisers, and if the determina- 
tion is made accordingly the contract 
becomes certain and binding. Louis 
Werner Sawmill Co. v. O’Shee, 35 So. 
919, 111 La. 817; Brown v. Bellows, 4 
Pick. (Mass.) 179; Atkinson v. Whit- 
ney, 67 Miss. 655, 7 So. 644; Emery v. 
Wase, 5 Ves.Jr. 847, 31 Reprint 889. 
(2) But until the price is fixed ac- 
cording to such provision the con- 
tract remains incomplete and incapa- 
ble of enforcement (Gourley v. Som- 
erset, 19 Ves.Jr. 431, 34 Reprint 576); 
(3) and if either party refuses to ap- 
point an arbitrator or appraiser or 
dies without making such appoint- 
ment, the contract will fail (Louis 
Werner Sawmill Co. v. O’Shee, supra; 
Blundell v. Brettargh, 17 Ves.Jr. 232, 
34 Reprint 90). 


42. Wiley v. Robert, 31 Mo. 212. 
And see Louis Werner Sawmill Co. v. 
O’Shee, 35 So. 919, 111 La. 817 (hola- 
ing that, where the price is to be de- 
termined by experts to be named 
thereafter by the parties, the con- 
tract is void, since either party can 
nullify it by refusing to appoint an 
expert). 

43. Johnson vy. Staley, 70 N.E. 541, 
32 Ind.App. 628; Collins v. Vandever, 
1 Iowa 573. 


44. Cornett v. Brashears, 39 S.W. 


The means provid- 
ed for fixing the price must be determined by the offer 
as accepted and not left to the future agreement of 
the parties.t? If the offer is intended merely as one 
for a reasonable price and not for a specified price, 
the price need not be fixed in the offer, since the 
law will in such case imply a reasonable price.*? 


Time of payment. If the offer shows an intention 
to fix the time of payment at some specific time or 
event, such point of time or such event must be stat- 
ed with reasonable accuracy.*4 If no specific time of 
payment is intended the law implies that payment is 
to be within a reasonable time or concurrent with 
the delivery of the deed, and the offer is therefore 
sufficiently definite, although no specific time is set 
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ment.*8 


421, 100 Ky. 741, 18 Ky.L. 1056; 
v. Ozias, 1 Phila. GRan yee 


[a] Time of payment of mortgage. 
—An accepted offer to sell land for 
part cash and part secured by a mort- 
Sage does not constitute a complete 
enforceable contract, where it speci- 
fies no time of payment of the mort- 
gage. Rahm vy: Cummings, 155 N.W. 
201, 181 Minn. 141, 


{b] Provision for payment on de- 
livery of deed.— Where a contract for 
the sale of land provides that the 
purchaser-shall pay the balance of the 
price whenever a good deed is de- 
livered, it is not invalid for want of 
a definite time of payment. WVeum v. 
Sheeran, 104 N.W. 135, 95 Minn. 315. 


[cl Time of payment held suffi- 
ciently definite.—Pverett y. Dilley, 17 
P. 661, 39 Kan. 73: Gumaer v. Day, 
93 N.W. 933, 4 Neb. (Unoff.) 320. 


45. Kan.—Burnell vy. Bradbury, 74 
P, 279, 67 Kan. 762. 


Md.—Robinson y. Johnson, 113 A. 
121, 137 Md. 610. 


Mass.—Cole y. Killam, 72 N.E. 947, 
187 Mass. 213. 


Nye Aetreti ten v. Frick, 57 Mo.App. 
N.H.—Pickering y. Pickering, 38 N. 
H. 400. 


Tex.—Clark v. Wilson, 91 S.W. 627, 
41 Tex.Civ.App. 450. 


[a] When parties have agreed as 
to prowerty and price, the absence of 
a stipulated term for the payment 
of the balance of the purchase price 
is no bar to the enforcement of the 
contract. Poirer v. Archambault, 
(Que.) 1 Dom.L.R. 358. 


46. Minn.—McNamara vy. Pengilly, 
59 N.W. 1055, 58 Minn. 353; Porter 
thor poe 1 N.W. 844, 26 Minn. 


Frick 


‘ow eee v. Frick, 57 Mo.App. 


N.H.—White v. 
73 N.H. 403; 
38 N.H. 400. 


Tenn.—Cock y. Taylor, 2 Overt. 49, 
5 Am.D. 650. 


Tex.—Clark v. Wilson, 91 S.W. 627, 
41 Tex.Civ.App. 450. 


47. Ratterman v. Campbell, 80 S. 
W. 1155, 26 Ky.L. 173; Weare v. Lin- 
nell, 29 Mich. 224, 226. 


48. Ratterman v. Campbell, 80 S. 
Weel 55; 26) Keyalo: 173 (holding that 
where plaintiff offered through a real 
eState agent to purchase certain prop- 
erty, and defendant offered to the 
same agent to sell the same property 
upon the same terms and conditions, 
but did not in any way refer to the 


Poole, 62 A. 494, 
Pickering v. Pickering, 


Letters and telegrams. 
may, of course, be made through the medium of let- 
ters or telegrams.*? 


[§ 50] 3. Lapse of Offer®°—a. By Efflux of Time. 
An offer to sell or purchase realty, as in contracts 
generally,°* lapses by the expiration of the period of 
time given for its acceptance,®? although the offerer 
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implies that delivery in a reasonable time was in- 
tended, and the offer is therefore sufficiently definite, 
although no specifie time is set forth.*¢ 


[§ 49] c. Communication of Offer. 
son cannot accept an offer of which he is ignorant, an 
uncommunicated offer to sell or purchase land can- 
not result in a contract of sale.47 
responding propositions, the one to sell and the other 
to buy, transmitted each without the knowledge of 
the other, do not of themselves constitute an agree- 


Since a per- 


Therefore cor- 


A valid contract of sale 


offer of plaintiff, the two writings 
could not be connected by parol to 
show a binding agreement). 


/ 49. Longinotti vy. McShane, (Tex. 
Civ.App.) 184 S.w. 598; Curtis Land, 
ete., Co. v. Interior Land Corey Pls) ING 
W. 853, 13 Wis. 341, 129 Am.S.R. 1068; 
Moraw v. Maginius, (Alta.) [1929] 1 
Dom.L.R. 458. 


Mode of communication of accept- 
ance see infra § 65. 


‘ ne Time of acceptance see infra 
51. See Contracts § 111. 
52. U.S.—Waterman vy. Banks, 12 
S.Ct. 646, 144 U.S. 394, 36 L.Ed. 479. 
Cal.—Canty v. Brown, 105 P. 428, 


11 Cal.App. 487. 


Idaho.—Thompson vy. Burns, 
111, 15 Idaho 572. 


Ill.— Harding vy. Gibbs, 17 N.E. 60, 
125 Ill. 285) $ Am. SoR 345; Longfel- 
low v. Moore, 102 T1l, 289; Larmon v. 
Jordan, 56 Ill. 204. 

Kan.—Blanchard 
986, 55 Kan. 239. 


Ky.—Stembridge v. Stembridge, 7 S. 
W. 611, 87 Ky. 91, 9 Ky.L. 948; Tevis 
v. Nugent, 59 S.W. 9, 22 Ky.L. 894. 

Mich.—Dunn y. Dunn, 93 N.w. 1072, 
132 Mich. 461. 

Minn.—Cannon River Manufactur- 
ers’ Assoc. v. Rogers, 43 N.W. 792, 
42 Minn. 123, 18 Am.S.R. 497. 


N.J.—Potts v. Whitehead, 20 N.J. 
Hq. 55 [aff 23 N.J.Eq. 512]; Hough- 
wout v. Boisaubin, 18 NiJ.Eqy 315. 


N.Y.—Britton vy. Phillips, 24 How. 
Pre tly 


N.C.—Hardy v. Ward, 64 S.E. Lid, 
150 N.C. 385. 


N.D.—Ness v. Larson, 170 N.Ww. 623, 
STONED) ae dal 


Ohio.—Longworth y. Mitchell, 26 
Ohio St. 334. 

Pa.—-Scherr y. 
Pa.Super. 220. 


Tex.—Anderson vy. 
App.) 28 S.W. 121. 


W.Va.—Dyer v. Duffy, 19 S.E. 540, 
39 W.Va. 148, 24 L.R.A. 339; Watson 
v. Coast, 14 S.B. 249, 35 W.Va. 463; 
Barrett v. McAllister, 11 S.E. 220, 33 
W.Va. 738. 


Wis.—Cheney y. Cook, 7 Wis. 413. 


Wyo.—Frank vy, Stratford-Hand- 
cock, 77 P. 134, 13 Wyo. 37, 110 Am.S. 
R. 963, 67 LRA. 571, 


Ont.—Nevitt  v. 
Ont.App. 126. 


[a] Offerer may limit the offer as 
to time of acceptance, Vermont Mar- 
ble Co. v. Mead, 80 A. 852, 85 Vt. 20, 


99S Pe 


v. Jackson, 37 P. 


Page, 162 A. 317, 107 


Tinsley, (Civ. 


McMurray, 14 
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may waive the time limit or extend the time for 
acceptance so as to render effectual an acceptance 
If a definite offer in writing is 
unqualifiedly accepted in writing within the time 
limited, so as to create a binding contract, 
not lapse, so as to affect the eontract, on lapse of 
a time specified in the acceptance for the signing of 
If the offer to sell or purchase 
does not itself fix the time within which it: must be 
accepted, it lapses by the expiration of a reasonable 


at a later time.®? 


a formal contract.®* 


time.°> 
[§ 51] b. By Death.®® 


[§ 52] c. By Bankruptcy.°® 


[b] Acceptance by return mail.—A 
letter offering to sell land, which 
concludes, ‘‘Let me know by return 
mail,’’ requires an acceptance by re- 
turn mail and in the absence of such 
an acceptance the offeror is released. 
Ackerman v. Maddux, 143 N.W. 147, 26 
IN: D. 50: 
Longfellow v. Moore, 102 Ill. 
289; Gough v. Loomis, 99 N.W. 295, 
123 Iowa 642; Lester v. Hutson, (Tex. 
Civ. App.) -167 S.W.) 3213) Branson w. 
Stammers, 28 Wkly.Rep. 180. 

54. Branson v. Stammers, supra. 


Validity of contract before formal 
signing see supra § 46. 

55. U.S.—Ryan v. U. S., 
913; 136 U.S. 68, 34 L.Ed. 447; 
Shaw, 51 F. 860. 

Ark.—Kempner v. Cohn, 1 S.W. 869, 
47 Ark. 519, 58 Am.R. 775. 

Idaho.—Thompson y. Burns, 99 P. 
111, 15 Idaho 572. 

Ill.—Larmon v. Jordan, 56 Ill. 204. 
See Spafford v. Hedges, 83 N.E. 129, 
231 Ill. 140 (holding that an attempt- 
ed acceptance fifteen years after the 
offer was made was ineffective). 


Iowa.—Flynn v. Jordal, 100 N.W. 
326, 124 Iowa 457; Gough v. Loomis, 
99 N.W. 295, 123 Iowa 642. 

La.—Union Sawmill Co. v. Lake 
Lumber Co., 44 So. 1000, 120 La. 106. 


Mich.—Hawley v. Jelly, 25 Mich. 
4. 


LO USC 
Marr v. 


Minn.—Stone v. Harmon, 19 N.W. 
88, 31 Minn. 512. 

N.J.—Cooper v. Carlisle, 17 N.J.Eq. 
525. 

N.Y.—Hamilton v. Patrick, 62 Hun 
74,16 N.Y.S. 578 [aff 43 N.E. 987, 149 
N.Y. 580]. 

N.C.—Dowdy v. White, 38 S.E. 
TSN. lite 

Or.—Mossie v. Cyrus, 
624, 61 Or. 17. 

Mex —-V1ser vv. Rice, so, Lex. el39e 
Cunyus v. Hooks Lumber Co., 48 S.W. 
1106, 20 Tex.Civ.App. 290. 

W.Va.—Hanly v. Watterson, 
BE. 536, 39 W.Va. 214. 

Eng.—Williams v. Williams, 51 Re- 
print 1015, 17 Beav. 213; Rummens v. 
Robins, 3 De G.J.&S. 88, 68 Eng.Ch. 
68, 46 Reprint 571; Meynell v. Surtees, 
i apbua INES Ge [aft 38 Smale&G. 101, 
65 Reprint 581]. 

Ont.—Oldfield v. Dickson, 18 Ont. 
188. 

56. Lapse by death or insanity in 
contracts generally see Contracts § 
112. 


129, 


119 P. 485, 


LoS: 


If the party who makes [ 
an offer to sell or purchase land dies before the of- 
fer is accepted, his death causes the offer to lapse 
at onee, and it cannot thereafter be accepted.** 

If the party who 
makes the offer becomes bankrupt before the offer 
is accepted such bankruptey causes the offer to 
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lapse.°® 


it does 


[§ 53] d. By Rejection, Conditional or Varying 
Acceptance, or Counteroffer.®° 
erally,®°! rejection of an offer to sell or purchase 
causes it to cease to be operative.®2 
true where an offer is not accepted as made, but the 
attempted acceptance is ‘conditional or on terms 
varying from the offer, or there is a counteroffer, for 
this is in effect a rejection of the offer.®* 
to get a better proposition is not of itself a refusal 


As in contracts gen- 


The same is 


An attempt 


or rejection of the offer.®4 


57. Moore v. Pierson, 71 Am.D. 409, 
6 Iowa 279; Groh v. Calloway, 292 
S.W. 65, 316 Mo. 989; Meynell v. Sur- 
tees, 1 Jur.N.S. 737 [aff 3 Smale&G. 
101, 65 Reprint 581]. 

[a] No meeting of minds.—Where 
a contract was not signed by the ven- 
dor before the purchaser’s death there 
was no meeting of minds. Groh v. 
Calloway, 292 S.W. 65, 316 Mo. 989. 

58. In contracts generally see Con- 
tracts § 113. 

59. Meynell v. Surtees, 1 Jur.N.S. 
737 [aff 3 Smale&G. 101, 65 Reprint 
581] (holding that bankruptcy re- 
vokes an offer to sell). ; 

60. As affecting or applied to ac- 
ceptance see infra §§ 61-63. 


61. See Contracts § 110. 
62. U.S.—Beaumont y. Prieto, 39 
S.Ct. 383, 249 U.S. 554, 63 L.Ed. 770. 


Cal.—Niles v. Hancock, 73 P. 840, 
140 Cal. 157. 


La eat v. Black, 63.A\ 250, 213 
Pa. 620. 


Va.—Crews  v. 
865,—138 Wa. 478. 


Eng.—Hyde v. Wrench, 43 Eng.Ch. 
334, 3 Beav. 334, 49 Reprint 132. 


63. U.S.—Beaumont vy. Prieto, 
S.Ct. 383, 249 ‘U.S. 554, 63 L.Ed. 770. 


Mo.—Egeger v. Nesbitt, 27 S.W. 385, 
122 Mo. 667, 48 Am.S.R. 596. 


Pa.—Henry v. Black, 63 A. 
Pa. 620. 


Va.—Crews v. Sullivan, 113 S.E. 865, 
133 Va. 478. 


W.Va.—Weaver v. Burr, 8 S.E. 743, 
Dal AV Vai Viale eric Oserousliay been o Ae 


Hng.—Hyde v. Wrench, 43 Eng.Ch. 
834, 3 Beav. 334, 49 Reprint 132. 


[a] Thus, where the owner of real 
estate offered to sell on terms of five 
years, and the prospective purchaser 
requested terms of nine and one half 
years, and the owner then offered to 
accept a cash payment and the bal- 
ance in three equal payments of one, 
two and three years, such offer con- 
stituted a withdrawal of the five-year 
proposal, and a later letter by the 
purchaser accepting the five-year pro- 
posal came too late, since a party can- 
not accept an offer which has been 
withdrawn or which he has already 
rejected. Crews v. Sullivan, 113 S. 
IK. 865, 133 Va. 478. 

[b] Rejection of conditional ac- 
ceptance for other reasons.—Where a 
party who has made an offer to pur- 
chase rejects an offer of sale con- 
taining a condition which he has never 
assented to, he is not bound, although 


Sullivan, 113 S.E. 


39 


250, 213 


§ 54] 4. Revocation of Offer®°—a. In General. 
An offer to sell or purchase land may be revoked or 
withdrawn, or new conditions added, by the offerer 
at any time before acceptance, if no period of time 
during which it may be accepted is fixed by the terms 
of the offer,®® or, if a period of time is fixed by the 
offer, if the offer is not under seal or there is no con- 


he says nothing about the condition, 
but declines to buy for other reasons. 
Colleton Realty Co. v. Folk, 85 S.C. 84, 
67 S.B. 156. 


64 Harper v. Thurlow, 270 S.W. 
607, 168 Ark. 446. 

65. In contracts generally see Con- 
tracts §§ 101-105. 


66. Ark.—Richardson vy. Stuber- 
field, 271 S.W. 345, 168 Ark. 713. 
Cal.— McDonald v. Huff, 18 P. 243; 
Barsotti v. Vedovi, 291 P. 585, 108 
Cal.App. 308; McCowen vy. Pew, 123 
P. 191, 18 CalsApp. 302. 
‘ Vie Anes 
thurs, 105 A. 183, 30 Del. 168 [aff 100 


ASR aDy Ao Dele sols]: 

Fla.—Behrman v. Max, 137 So. 120, 
102 Fla. 1094; Frissell v. Nichols, 114 
So. 431, 94 Fla. 403; Tucker v. Gray, 
90 So. 158, 82 Fla. 351. 

Ill.—Kamenjarin v. Williams, 158 
N.E. 568, 327 Ill. 261; Gross v. Arnold, 
52 N.E. 867, 177 Ill. 575 [aff 77 Ill.Avp. 
33]; Larmon vy. Jordan, 56 Ill. 204; 
Weber v. Hulbert, 225 Ill.App. 321. 

Iowa.—F lynn y. Jordal, 100 N.W. 
326, 124 Iowa 457. 

Ky.—Stamper v. Combs, 176 S.W. 
178, 180, 164 Ky. 733 [cit Cyc]. 

La.—Miller v. Douville, 12 So. 132, 
45 La.Ann. 214; Blanchard v. Greater 
Jefferson Realty Co., 121 So. 207, 9 


La.App. 492. 
Mich.—Baldwin v. Schiappacasse, 
66 N.W. 1091, 109 Mich. 170. 


Minn.—Kull v. Wilson, 162 N.W. 
1072, 1837 Minn. 127: Scanlon vy. Oliver, 
44 N.W. 1031, 42 Minn, 538. 

Mo.—Sooy v. Winter, 175 S.W. 182, 
188 Mo.App. 150. 

Neb.—Von Knuth v. Ryan, 186 N.W. 
81, 107 Neb. 351; Stone v. Snell, 109 
N.W. 750, 77 Neb. 441. 


Pe aaa ea oor v. Boisaubin, 
Reed 31 


18 


age v. Weigel, 219 N.Y.S: 
99, 128 Misc. 618. 

Or.—Brown v. Farmers’ & Mer- 
chants’ Nat. Bank of El Dorado, Kan., 
147 P. 537, 76 Or. 113, Ann.Cas.1917B 
1041; Mossie v. Cyrus, 119 P. 485, 624, 
61 Or. 17. 


Pa.—Chalick v. Weintraub, 90 Pa. 
seo 252: 


R.I.—Cullen v. Donahue, 121 A. 392, 
AB RL. 237. 


BT ota en v. Kitzman, 134 N. 
W. 325, 28° S.D. 577: 


apa are v. Crump, 5 Tenn.Ciy.A. 


Tex.—Houghtling v. Eubank, (Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 54] y 


sideration for the agreement to leave the offer open 
for the specified time,*? notwithstanding the offeree 
has expended labor or incurred expense in reliance 
on 'it.6* But the offer may not be revoked or al- 
tered during the period allowed for its acceptance 
if it is under seal®® or the agreement fixing the time 
is supported by a valuable consideration.7° The con- 
sent of the offeree is not necessary for revocation by 


the offerer.71 


. 


App.) 186 S.W. 364. 


W.Va.—Weaver v: Burr, 8 S.E. 743, 
31 W.Va. 736, 3 L.R.A. 94. 


Wis.—Cram v. Long, 142 N.W. 267, 
154 Wis. 13; Baker v. Holt, 14 N.W. 
8, 56 Wis. 100. 

Man.~—Manson vy. Pollock, 24 Man. 
67, 16 Dom.L.R. 618, 6 West.Wkly. 205, 
27 West.L.R. 370 [rev on other 
grounds 12 Dom.L.R. 82]. 


Que.—Martin v. Joly, 44 Que.Super. 
34. 


[a] Agreement that offer will not 
be withdrawn.—Vendor and purchaser 
may agree that the purchaser will 
pay a sum as liquidated damages if he 
withdraws the offer before reasonable 
opportunity for acceptance. Sooy v. 
Winter, 175 S.W. 132, 188 Mo.App. 150. 


67. U.S.—Wheeling Creek Gas, etc., 
Co. v. Elder, 170 F. 215; Couch v. Mc- 
Coy, 138 F. 696; Snow v. Nelson, 113 
ae RiGee 


Ala.—Cahaba Coal Co. v. Veitch, 65 
So. 75, 186 Ala. 220; Borst v. Simp- 
son, 7 So. 814, 90 Ala. 373. 


Ark.—Jones v. Lewis, 117 S.W. 561, 
89 Ark. 368. 

Cal.—Ruess v. Baron, 17 P.(2d) 119; 
Walter G. Reese Co. v. House, 124 P. 
442, 162 Cal. 740; Brown yv. San Fran- 
cisco Sav. Union, 66 P. 592, 134 Cal. 
448; Braselton v. Vokal, 200 P. 670, 
53 Cal.App. 582; Canty v. Brown, 105 
P: 428511! Cal. App. -487; Jolliffe v. 
Steele, 98 P. 544, 9 Cal.App. 212; 
Mitchel v. Gray, 97 P. 160, 8 Cal.App. 
423; Marsh v. Lott, 97 P. 163, 8 Cal. 
App. 384. / 

Colo.—Rude v. Levy, 96 P. 560, 43 
Colo. 482,.127 Am.S.R. 128, 24 L.R.A. 
N.S. 91; Smith v. Bateman, 53 P. 457, 
25 Colo. 241 [aff 46 P. 213, 8 Colo.App. 
336]; Beulah Marble Co. v. Mattice, 
45 P. 482, 22 Colo. 547; Gordon v. 
Darnell, 5 Colo. 302. 


Ga.—Goodman vy. Spurlin, 62 S.E. 
1029, 131 Ga. 588: Black v. Maddox, 
30 S.E. 723, 104 Ga. 157; 
Deweese, 73 Ga. 570. 


Ill.— Threlkeld v. Inglett, 124 N.E. 
368, 289 Ill. 90; Corbett v. Cronkhite, 
87 N.E. 874, 239 Ill. 9; Carter v. Love, 
69 N.H! 85, 206 Ill. 310; Crandall v. 
Willig, 46 N.E. 755, 166 Il. 233; Lar- 
mon v. Jordan, 56 Ill. 204; Perkins v. 
Hadsell, 50 Ill. 216; Foley v. Heden- 
berg, 208 Ill.App. 163 [aff 120 N.E. 625, 
285 Ill. 210]. 


Iowa.—Barnett v. Lovejoy, 186 N. 
W. 1, 193 Iowa 678; Jester v. Gray, 
175 N.W. 758, 177 N.W. 475, 188 Iowa 
1249. 

Ky.—Murphy vy. Reid, 101 S.W. 964, 
125 Ky. 585, 31 Ky.L. 176, 128 Am.S.R. 
259, 10 L2R.A.N.S. 1953) Litz we Goos- 
ling, 19 S.W. 527, 93 Ky. 185, 14 Ky. 
L. 91, 21 L.R.A. 127 and note; Noble 
v. Mann, 105 S.W. 152, 32 Ky.L. 30. 


La.—Union Sawmill Co. v. Lake 
Lumber Co., 44 So. 1000, 120 La. 106. 


Me.—Bean vy. Burbank, 33 Am.D. 
681, 16 Me. 458. 

Md.—Coleman v. Applegarth, 11 A. 
284, 68 Md. 21, 6 Am.S.R. 417. 

Mass.—Boston, etc., R. Co. v. Bart- 
lett, 3 Cush. 224, 


Peacock v. 


VENDOR AND PURCHASER 


Right to withdraw before formal execution. 
has been held that where the terms of a contract of 
sale are agreed upon and the same is signed by the 
vendor and left with the purchaser with the under- 
standing that he shall sign it also, but no time is fixed, 
the vendor, before he can withdraw, if he has the 
right to withdraw, must first request the purchaser to. 
execute the agreement, and give him a-reasonable 
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It 


time in which to do so.72 


Mich.—Axe v. Tolbert, 146 N.W. 418, 
179 Mich. 556: Ward v. Davis, 117 
N.W. 897, 154 Mich. 413; Wilcox v. 


Cline, 38 N.W. 555, 70 Mich. 517. 
Minn.—Morrison vy. Johnson, 
N.W. 945, 148 Minn. 343. 
Miss.—Bancroft y. Martin, 109 So. 
859, 111 So. 434, 144 Miss. 384: Com- 
stock v. North, 41 So. 374, 88 Miss. 
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754; Stigler v. Jaap, 35 So. 948, 83 
Miss. 351. - 

Mo.—Davis v. Petty, 48 S.W. 944, 
147 Mo. 374; Warren v. Castello, 19 
S.W. 29, 109 Mo. 338, 32 Am.S.R. 669; 
Mers v. Franklin Ins. Co., 68 Mo. 127; 
Wallace v. Figone, 81 S.W. 492, 107 
Mo.App. 362; Huggins v. Safford, 67 
Mo.App. 469. 


Mont.—Ide v. Leiser, 24 P. 695, 10 
Mont. 5, 24 Am.S.R. 17. 


Neb.—Von Knuth y, Ryan, 186 N.W. 
81, 107 Neb. 351; Sennett v. Melville, 
122 N.W. 851, 85 Neb. 209: Tidball v. 
Challburg, 93 N.W. 679, 67 Neb. 524; 
Me v. McMurtry, 42 N.W. 6, 26 Neb. 


N.J.—Potts v. Whitehead, 20 N.J. 
Bq. 55 Laff 23 N.J.Eq. 512]; Hough- 
wout v. Boisaubin, 18 N.J.Eq. 315. 


N.Y.—Levin v. Dietz, 87 N.E. 454, 
194 N.Y. 376, 20 L.R.A.N.S. 251: Ham- 
ilton v. Patrick, 16 N.Y.S. 578, 62 Hun 
74 [aff 43 N.E. 987, 149 N.Y. 580]; 
Burnet v. Bisco, 4 Johns. 235. 


N.C.—Winders y. Kenan, 
687, 161 N.C. 628. 


Or.—Strong v. Moore, 207 P. 179, 105 
Or. 12, 23 A.L.R. 1217; Friendly vy. El- 
wert, 105 P. 404, 111 P. 690, 112 P. 
1085, 57 Or. 599, Ann.Cas.1913A 357; 
Sranene v. Schotte, 87 P. 1046, 48 Or. 
609. 


TT SE. 


Pa.—Real Estate Co. of Pittsburgh 
Vv. Rudolph, 153 A. 438, 301 Pa. 502; 
Henry v. Black, 63 A. 250, 213 Pa. 620. 


S.C.—Connor y. Renneker, 25 S.C. 
514. 

Tex.—Granger Real Estate Exch. v. 
Anderson, (Civ.App.) 145 S.W. 262; 
Williams v. Graves, 26 S.W. 334, 7 Tex. 
Civ.App. 356. 


Vt.—Faulkner v. Hebard, 26 Vt. 452. 


Va.—Graybill v. Braugh, 17 S.E. 
558, 89 Va. 895, 87 Am.S.R. 894, 21 L. 
IRWIN, PRBS 


Wash.—Brown Bros. Lumber Co. v. 
Preston Mill Co., 145 P. 964, 83 Wash. 
648. 


W.Va.—Tibbs v. Zirkle, 46 S.B. 701, 
55 W.Va. 49, 104 Am.S.R. 977, 2 Ann. 
Cas. 421; Weaver v. Burr, 8 S.E. 743, 
SL AVaAn TS Osea) la AL nod: 


Wis.—Helmholz v. Greene, 181 N.W. 
221, 173 Wis. 3806. See Cheney v. 
Cook, 7 Wis. 413 (holding, as dictum, 
that in such a case the offerer could 
probably revoke at any time before 
acceptance). 

Wyo.—Frank vy. Stratford-Hand- 
cock, 77 P. 1384, 13 Wyo. 37, 110 Am.S. 
R, 963, 67, R.A. 571; 


Eng.—Dickinson v. Dodds, 2 Ch.D. 
463; Routledge v. Grant, 4 Bing. 6538, 
13 E.C.L. 678, 130 Reprint 920, 3 C.&P. 
267, 14 E.C.L. 560, 172 Reprint 415; 
Honeyman y. Marryatt, 6 H.L.Cas. 


112, 10 Reprint 1236; Horsfall v. Gar- 
nett, 6 Wkly.Rep. 387. 


Ont.—Davis v. Shaw, 21 Ont.L. 474, 
15 Ont.W.R. 134, 16 Ont.W.R. LTA. 
Ont.W.N. 991; Carton vy. Wilson, 13 
Ont.L. 412, 8 Ont.W.R. 781. 


68. Ruess y. Baron, (Cal.) 17 P. 
(2d) 119; Jester v. Gray, 175 N.W. 
758, 177 N.W. 475, 188 Iowa 1249. But 
see Fajardo v. Sucrerie, 10 Porto Rico 
Fed. 62 (holding that where an offerer 
in Paris, France, had indicatea to the 
offeree in Porto Rico that the offer 
would be open until the end of the 
month of September and that he 
should come to Paris to complete the 
transaction, the offerer was not at 
liberty to withdraw the offer when 
the offeree, after a great deal of trou- 
ble and expense, arrived in Paris on 
the 28th of September). See Sooy v. 
Winter, 175 S.W. 132, 188 Mo.App. 150 
(holding as dictum that an offer of 
purchase may be withdrawn before 
the person receiving the offer has 
changed his position, to his detri- 
ment, in consequence of the offer). 

69. U.S.—Willard  v. Tayloe, 8 
Wall. 557, 19 L.Ed. 501. 


Ga.—Black y. Maddox, 30 S.E. 723, 
104 Ga. 157. 


Tll.—Adams v. Peabody Coal Go., 82 
N.E. 645, 230 Ill. 469. 

Mass.—O’Brien y. Boland, 44 N.E. 
602, 166 Mass. 481; Mansfield v. Hog- 
don, 17 N.E. 544, 147 Mass. 304. 


W.Va.—Donnally v. Parker, 5 W.Va. 
301 [cit Weaver v. Burr, 8 S.B. 748, 31 
W.Va. 736, 758, 3 L.R.A. 94]. 


Ont.—Savereux v. Tourangeau, 16 
Ont.L. 600, 11 Ont.W.R. 944. 

Options under seal see supra Salis 

70. 'U.S.—Woocdwarad v. Davidson, 
150 F. 840 [rev on other grounds 156 
F. 915, 84 C.C.A. 495, cert den 209 U. 
S. 547, 28 S.Ct. 758, 52 L.Ed. 920]. 


Ga.—Black v. Maddox, 30 S.W. 123, 
104 Ga. 157. 


Ill.—Adams v. Peabody Coal Coss s2 
N.E. 645, 230 Ill. 469. 


Md.—Grabenhorst y. Nicodemus, 42 
Ma. 236. 


Mich.—Soloman Mier Co. y. Hadden, 
111 N.W. 1040, 148 Mich. 488, 118 Am, 
S.R. 586, 12 Ann.Cas. 88: Gustin Vv. 
Union School-Dist., 54 N.W. 156, 94 
Mich. 502, 34 Am.S.R. 361. 


N.J.—Myers v. Metzger, 48 A. ads 
61 N.J.Eq. 522 [rev on other grounds 
52 A. 274, 63 N.J.Eq. 779]. 


N.Y.—Hamilton v. Patrick, 16 N.Y. 
S. 578, 62 Hun 74 [aff 43 N.E. 987, 149 
ING Yaed SOs 


W.Va.—Rease v. Kittle, 49 S.B. 150, 
56 W.Va. 269; Tibbs. v. Zirkle, 46 3. 
BE. 701, 55 W.Va. 49, 104 Am.S.R. 977. 


Wyo.—Frank v. Stratford-Hand- 
cock, 77 P. 134, 18 Wyo. 37, 110 Am.S. 
R. 963, 67 L.R.A. 571. : 

Revocation of option see supra § 31, 

71. Jester v. Gray, 175 N.W. 758, 
177 N.W. 475, 188 Iowa 1249: Von 
Knuth v. Ryan, 186 N.W. 81, 107 Neb. 
351. 

72. McPherson y. Fargo, 74 N.W. 
1057, 10 S.D. 611, 66 Am.S.R. 723, 


520 [66 C.J.] 


[§ 55] b. Communication of Revocation.’* 
offer once made is not revoked until the party to 
whom the offer is made is actually notified of the 
revocation thereof before he has accepted such of- 
No formal notice of the revocation is nec- 


fer? 4 


VENDOR AND PURCHASER 


An 


essary’® and a subsequent sale or contract for sale 


of the property to another party, to the actual 
knowledge of the prior offeree, will constitute a rev- 
ocation of the prior offer,’® but the mere recording 
of the deed, under ‘a statute which makes the re- 
cording of a deed constructive notice to subsequent 
purchasers and encumbrancers, is not of itself no- 
tice of the revocation of an offer of sale made to a 
In the case of an offer by corre- 
spondence, a letter of revocation is not communicat- 


prior offeree.** 


73. In contracts generally see Con- 
tracts §§ 108, 109. 


74. Kempner v. Cohn, 1 S.W. 869, 
58. Am: Ri 775, 47 - Ark: (519; Smith» v. 
Russell, 80 P. 474, 20 Colo.App. 554; 
Moore v. Pierson, 71 Am.D. 409, 6 
Iowa 279; Dickinson v. Dodds, 2 Ch. 
D. 463; Meynell v. Surtees, 1 Jur.N.S. 
ty [aff 3 Smale&G. 101, 65 Reprint 


. 


[a] Communication to depository. 
—Where a deed is deposited with a 
bank on an understanding that it is 
to be delivered to the grantee on his 
payment of the consideration within 
a specified time, a notice to the bank 
revoking the offer or option so created 
does not amount to notice to the gran- 
tee. Smith v. Russell, 80 P. 474, 20 
Colo.App. 554. 


75. Jester v. Gray, 175 N.W. 758, 
177 N.W. 475, 188 Iowa 1249; Ban- 
eroft v. Martin, 109 So. 859, 111 So. 
434, 144 Miss. 384; Dickinson v. 
Dodds, 2 Ch.D. 463. 


76. Bancroft v. Martin, 109 So. 859, 
111 So. 434, 144 Miss. 384; Von Knuth 
v. Ryan, 186 N.W. 81, 107 Neb. 351; 
Dickinson v. Dodds, 2 Ch.D. 463. 


[a] Thus, where the owner of land 
gave an option to plaintiff to purchase 
the same within a specified time, but 
before plaintiff accepted the owner 
sold and conveyed the land to another, 
such conveyance constituted a repu- 
diation of the option, without refer- 
ence to the seller’s motive or the buy- 
er’s knowledge of the terms of the op- 


tion. Noble v. Mann, 105 S.W. 152, 32 
Ky.L. 30. 
77. Smith v. Russell, 80 P. 474, 20 


Colo.App. 554. 


78. Kempner v. Cohn, 1 S.W. 869, 
47 Ark. 519, 58 Am.R. 775; Wagner v. 
McClay, .138 N.E. 164, 306 Tll. 560; 
eee v. Pierson, 6 Iowa 279, 71 Am. 


79. In contracts generally see Con- 
tracts § 68. 


80. U.S.—Richardsen v. Hardwick, 
i Set. 213, 106 U;S. 252, 27 Led. 145: 
Carr vo Duval wid Pet. $778 10) Ted. 
361; Smith v. Reynolds, 8 F. 696, 3 
McCrary 157. 


Ala.—Fullenwider v. Rowan, 34 So. 
975, 136 Ala. 287. 


Ark.—Blanton vy. Forrest City Mfg. 
Co., 212 S.W. 330, 138 Ark. 508; Pond- 
Decker Lumber Co. v. Wilson, 74 S.W. 
295, 71 Ark. 644. 


Cal.—Barsotti v. Vedovi, 291 P. 585, 
108 Cal.App. 308; Scott v. Los An- 
geles Mountain Park Co., 267 P, 914. 
92 CalLApp. 258. 


Colo.—Morath 
611, 86 Colo. 101; 


Vv. Perkins, 278 .P. 
Beulah Marble Co. 
v. Mattice, 45 P. 482, 22 Colo. 547; 
Schausten v. Cripple Creek Gold 
Mines, ete., Co., 67 P. 344, 17 Colo. 


App. 106. 

Ill.—Kamenjarin v. Williams, 158 
N.E. 56835327% 111, 261; Clark, v. Potts, 
99 -N.B. 364, 255, Ill. 183; Corbett -v. 


Cronkhite, 87 N.E. 874, 239 Ill. 9; Bol- 
ton vy. Huling, 63 N.E. 140, 195 Ill. 384 
[rev 91 Ill.App. 350]. 


Ind.—Miller v. Nugent, 40 N.E. 282, 
12 Ind.App. 348. 


Iowa.—Boyd v. Woodbury County, 
98 N.W. 274, 122 Iowa 455; McFar- 
land v. McCormick, 86 N.W. 369, 114 
lowa. 368; Hastings,’ ete, —R. ‘Cot v. 
Miles, 9 N.W. 336, 56 Iowa 447; 
Goodenow vy. Barnes, 40 Iowa 561. 


Kan.—Madden v. Cheshire Provi- 
dent Inst., 94 P. 793, 77 Kan. 415; Bras 
v. Sheffield, 31 P. 306, 49 Kan. 702, 33 
Am.S.R. 386; Whitaker v. Leaven- 
worth Depot, ete., Co., 21 P. 264, 41 
Kan. 315. 

Ky.—Cornett v. Brashears, 39 S.W. 
421, 100 Ky. 741, 18 Ky.L. 1056; Allen 
v. Roberts, 2 Bibb 98. 


La.—Blythe v. Hall, 
169 La. 1120; Buckman vy. Stafford, 
Derbes & Roy, 119 So. 701, 167 La. 
540; Union Sawmill Co. y. Lake Lum- 
ber Co., 44 So. 1000, 120 La. 106; Watt 
v. Williams, 32 So. 85, 107 La. 506; 
Miller v. Douville, 12 So. 132, 45 La. 
oe 214; Poydras v. Tusson, 10 La. 


Me.—Bean v. Burbank, 16 Me. 458, 
So PAM! Hook. 


Md.—Robinson y, 
121, 187 Md. 610. 


Mass.—Lawrence v. Rosenberg, 130 
N.E. 189, 238 Mass. 138. 


Mich.—Seymour vy. Canfield, 80 N. 
W. 1096, 122. Mich.,:212; Corning v. 
Loomis, 69 N.W. 85, 111 Mich. 23; 
Wilhelm v. Fagan, 50 N.W. 1072, 90 
Mich. 6; Wilcox vy. Cline, 38 N.W. 555, 
V0 Mich? 517. 


126 So. 679, 


Johnson, 113 A. 


Minn.—Lanz v. McLaughlin, 14 
Minn. 72. 

Mo.—Bruner v. Wheaton, 46 Mo. 
363. 

Neb.—Sennett v. Melville, 122 N. 


W. 851, 85 Neb. 209; Lopeman v. Col- 
burn, 118 N.W. 116, 82 Neb. 641. 


N.J.—Potts v. Whitehead, 23 N.J. 
Eq. 512; Houghwout y. Boisaubin, 18 
N.J.Eq. 315. 


N.Y.—Gates v. Dudgeon, 66 N.E. 
116, 178 N.Y. 426, 93 °Am:.S.R: 608; 
Montauk Assoc. v. Daly, 63 N.E. 1119, 
L7H INBYA 165 9° 

N.C.—Hardy v. Ward, 64 S.E. 171, 
Oey N.C. 385; Burns v. Allen, 33 N.C. 
DE 
Ohio.—Kruger_ v. 
Ohio N.P.N.S. 501. 

Okl.—Atwood v. Rose, 122 P. 929, 
32 Okl. 355: 

Or.—Dodge v. Root, 162 P. 254, 83 
Or. 21; Davis v. Brigham, 107 P. 961, 


Schoelwer, 24 


/ 


“[§§ 55-57 


ed and does not take effeet until actually received."* 


[§ 56] 5. Acceptance 
In order that an offer to sell or purchase real prop- 
erty may result in a binding contract, it is essential 
that there be a valid acceptance.*° 


[§ 57] b. Sufficiency—(1) In General. Where an 
offer is made dependent upon the happening of a 
certain event, an acceptance before the actual hap- 
pening of the event is ineffeetive,*! and, similarly, 
where an acceptance is made subject to certain con- 
ditions, the contract is not complete until the con- 
ditions are fulfilled.*? 
ceptance of two or more distinct offers, so as to 
make as many distinct contracts as there are offers*® 


of Offer’®—a. Necessity. 


There may be a single ac- 


56 Or. 41, Ann.Cas.1912B 1340. 


Pa.—Berwind v. Williams, 33, A. 
353, 172 Pa. 1; Chalick v. Weintraub, 
90 Pa.Super. 252. 


ee oe ee v. Renneker, 25 S.C. 


Tex.—Stewart v. Polk, 64 S.W. 818, 
26 Tex.Civ.App. 565. 


Va.—Fitzhugh y. Jones, 
(20 Va.)-83. 


W.Va.—Dyer v. Duffy, 19 S.E. 540, 
39 W.Va. 148, 24 L.R.A. 339; Weaver 
Ve,c Burry18,S.B! 7435 81) W. Vian Ti6ued 
L.R.A. 94. 


Eng.—Hussey v. Horne-Payne, 4 
App.Cas. 311; Forester v. Read, L.R. 
6 Ch. 40; Leader v. Ahearne, 5 C. & 
L. 534; Rummens v. Robins, 3 De G. 
J. & S. 88, 68 Eng.Ch. 68, 46 Reprint 
571; Warner v. Willington, 3 Drew. 
523, 61 Reprint 1002; Gradwell v. Ma- 
guire Ire R.«6 Has 477; Coupland wa 
Arrowsmith, 18 L.T.Rep.N.S. 755. 


Man.—Manson y. Pollock, 24 Man. 
67, 16 Dom.L.R. 618, 6 West.Wkly. 
205, 27 West.L.R. 370 [rev on other 
grounds 12 Dom.L.R. 82]; Pearson v. 
O’Brien, 22 Man. 175, 4 Dom.L.R. 413. 


Ont.—Bohan v. Galbraith, 13 Ont. 
L. 301, 8 Ont.W.R. 559 [aff 15 Ont.L. 
37, 10 Ont.W.R. 143]; McFarren w. 
Johnson, 6 Ont. 161. 


[a] Agreement signed by one par- 
ty.—An agreement to sell realty. 
signed only by purchaser, was held 
to be a mere written offer to purchase 
and not binding on the vendor until 
signed by_her or one authorized in 
writing. Blythe v. Hall, 126 So. 679, 
169 La. 1120. 


Acceptance conditionally or on 
Seles varying from offer see infra § 


6 Munf. 


Necessity for mutual assent see su- 
pra § 46. 


81. Miller v. Nugent, 40 N.E. 282, 
12 Ind.App. 848; Polich vy. Severson, 
216 P. 785, 68 Mont. 225; McCormick 
v. Bonfils, 60 P. 296, 9 Okl. 605; Wat- 
son v. McAllum, 87 L.T.Rep.N.S. 547. 


[a] Thus, where an offer to sell 
property was conditioned upon the 
amicable adjustment of a lease witha 
tenant of the vendor, it was held, that 
a telegram accepting the offer before 
such an adjustment took place did not 
result in an enforceable contract. 
Polich v. Severson, 216 P. 785, 68 
Mont. 225. 

82. See cases infra this note. 

[a] Rule applied where acceptance 
was made by agent or coO6wner subject 
to principal’s or codwner’s approval. 
Vogt v. Brady, (Pa.Super.) 164 A. 96; 
Parker v. Naylor, (Tex.Civ.App.) 151 
S.W. 1096. 

83. Bolton vy. Huling, 63 N.E. 140, 
195 Ill. 384 [rev on other grounds 91 
Tll.App. 350]. 


For later cases. developments and changes in the law see Annotations, same title and section number, 


§§ 57-59] 


and likewise, if an offer is separable, it may be ac- 


cepted as to only one part.’4 
[§ 58] (2) Who May Accept. 


authorized agent.§7 


them.°®° 


[§ 59] (8) Time of Acceptance.®* 
constitute a valid contract for the sale of real prop- 


[a] Thus, where plaintiffs made to 
defendant two offers, the first to buy 
certain lots from defendant, and the 
second to sell a certain other lot to 
him, both offers being written on the 
same side of a sheet of paper and 
separately signed by plaintiffs, and on 
the back of the paper defendant wrote, 
“T hereby accept the within; if title 
proves satisfactory,” it was held that 
the acceptance applied to both offers 
and created two distinct contracts. 
Bolton vy. Huling, 63 N.E. 140, 195 Ill. 
384 [rev 91 Ill.App. 350]. 


84. Pond-Decker Lumber Co. v. 
eee & Beal, 74 S.W. 295, 71 Ark. 
644. 


[a]: Illustration.—Where one of 
two parcels of land is offered for sale 
at a certain price, with a further pro- 
vision that the party may take both 
parcels at a less price per acre, the 
offer is separable and may be ac- 
cepted as to one parcel only. Pond- 
Decker Lumber Co. v. Wilson & Beal, 
74 S.W. 295, 71 Ark. 644. 


85. See Contracts §§ 69-70. 

86. U.S.—Gumbin y. Alexander, 22 
F.(2d) 889. 

Iowa.—Lavalleur v. Hahn, 149 N. 
W. 257, 167 Iowa 269. 


Kan.—Corley vy. Ehlers, 163 P. 140, 
99 Kan. 748 [cit Cyc]. 

Mo.—Anderson v. Hall, 
539, 273 Mo. 307. 


Or.—Davis v. Brigham, 107 P. 961, 
56 Or. 41, Ann.Cas.1912B 1340. 


W.Va.—Rease v. Kittle, 49 S.E. 150, 
56 W.Va. 269. 


[a] Real estate agent with whom 
an offer to sell is listed cannot accept 
the offer for his own benefit. Laval- 
vie v. Hahn, 149 N.W. 257, 167 Iowa 


87. Davis v. Brigham, 107 P. 961, 
56 Or. 41, Ann.Cas.1912B 1340; Havner 
v. Weyl, 5 Sask.L..201; Taylor v. 
Helgeson, 3 Sask.L. 461. 


[a] Acceptance of varying accept- 
ance by husband of owner.—Where 
fifty dollars in cash was to be paid by 
the purchaser upon the signing of the 
contract of sale and the owner’s hus- 
band, without the authority or as- 
sent of the owner, accepted a note in 
lieu of the cash payment, it was held 
that there was no completed contract. 
Jordan vy. Longhenry, 123 N.W. 956, 
145 Iowa 108. 


88. Rease v. Kittle, 49 S.E. 150, 56 
W.Va. 269; Dyer v. Duffy, 19 S.E. 540, 
39 W.Va. 148, 24 L.R.A. 339. 


[a] Before payment or tender of 
purchase price within the time stipu- 
lated in an offer to sell land the con- 
tract does not vest in the person to 
whom the offer is made any title to 
the land, either legal or equitable, and 
his assignment of his rights passes 
no title to the assignee. Rease v. 
Kittle, 49 S.E. 150, 56 W.Va. 269. 


202 S.W. 


As in contracts 
generally,*® an offer to sell or purchase realty made 
to a particular person may be accepted only by the 
person to whom it is made*® or by such person’s duly 
An offer cannot be accepted by 
the offeree’s assignees’* or heirs or devisees.®® 
Where a conveyance of certain-property can be made 
only by the concurrence of two or more persons, an 
offer to purchase must be accepted by each of 
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Before lapse. 
In order to 


89. O’Connor v. Patton, 286 S.W. 
822, 171 Ark. 626; Sutherland v. 
Parkins, 75 Ill. 338. 


Acceptance after death of offeree 
see infra § 59. 


90. James v. Darby, 100 F. 224, 40 
C.C.A. 341; Nugent v. Humpich, 21 
S.W.(2d) 158, 231 Ky. 122. 

[a] Thus, where a will authorized 
the testator’s wife with the written 
consent of the executor to sell the 
estate, an offer accepted only by the 
executor did not become an enforce- 
able contract. Nugent v. Humpich, 
21. S.W.(2d) 153, 281 Ky. 122. 

{[b] Letter written by one of two 
owners in common of land, without 
the sanction of the other owner, ac- 
cepting an offer to purchase the entire 
tract, does not create a binding con- 
tract on either of the parties. James 
v. Darby, 100 F. 224, 40 C.C.A 341. 

{c] Unwarranted change of par- 
ties.— Where plaintiff entered into an 
agreement with a syndicate composed 
of ten persons to convey to them a 
tract of land for a certain sum, but 
when the contract was reduced to 
writing one of them refused to sign 
it, and another, by the procurement of 
plaintiff and one of the syndicate, was 
induced to sign it as one of the syndi- 
cate, this being done without the con- 
sent of the other members of the syn- 
dicate, it was held that plaintiff could 
not enforce the contract as it was not 
the contract to which the other asso- 
ciates consented. Crittenden vy. Ar- 
mour, 45 N.W. 888, 80 Iowa 221. 


91. In contracts generally see Con- 
tracts § 83. 


92. U.S.—Marr v. Shaw, 51 F. 860. 


Cal.—Barsotti v. Vedovi. 291 P. 585, 
108 Cal.App. 308. 


Colo.—Smith yv. Bateman, 46 P. 213, 
Spee APP. 336 [aff 538 P. 457, 25 Colo. 


Ill.—Larmon y. Jordan, 56 Ill. 204. 


N.J.—Potts v. Whitehead, 20 N.J. 
Eq. 55 [aff 23 N.J.Eq. 512]. 


N.Y.—Britton yv. Phillips, 24 How. 
Pre bist, 


Ohio.—Longworth y. Mitchell, 
Ohio St. 334. 


Wis.—Cheney v. Cook, 7 Wis. 413. 
MeO Ree v. Pollock, 24 Man. 


26 


93. Barsotti v. Vedovi, 291 P. 585, 
108 Cal.App. 308; Montray Realty Co. 
v. Arthurs, 105 A. 183, 30 Del. 168 [aff 
100 A. 325, 29 Del; 361]: Gross v. 
Arnold, 52 N.E. 867, 177 Ill. 575; Ward 
v. Davis, 117 N.W. 897, 154 Mich. 413. 
eb hch abe of offer see supra §§ 54, 

94. Smith v. Bateman, 46 P. 213, 
8 Colo.App. 336 [aff 53 P. 457, 25 Colo. 
241]; Corbett v. Cronkhite, 87 N.B. 
874, 239 Ill. 9; Veith v. McMurtry, 
42 N.W. 6, 26 Neb. 341; Frank y. Strat- 
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erty, the acceptance must be made while the offer 
is still outstanding and in foree.®? 
offer must be accepted before it has been revoked®* 
even though the offer itself fixes a time during which 
acceptance may be made, if no valuable considera- 
tion is given for the promise fixing the time or the 
offer is not under seal.°* If the offer fixing a time 
within which it is to remain open is supported as to 
the promise fixing the time by a valuable considera- 
tion, it may be accepted at any time before the ex- 
piration of the time thus limited,®® and the same 
is true at common law if it is under seal.®° 


Therefore the 


The offer must be accepted before 


it has lapsed, whether the lapse be by reason of the 
efflux of the time allowed for aceeptance,?’ or by 


ford-Handcock, 77 P. 134, 13 Wyo. 37, 
110 Am.S.R. 963, 67 L.R.A. 571. 


95. Veith v. McMurtry, 42 N.W. 6, 
26 Neb. 341; Frank v. Stratford- 
Handcock, 77 P. 134, 13 Wyo. 37, 110 
Am.S.R. 963, 67 L.R.A. 571. 


te Donnally v. Parker, 5 W.Va. 


97. U.S.—Waterman v. Banks, 12 
S.Ct. 646, 144 U.S. 394, 36 L.Ed. 479. 


Ill.—Longfellow v. Moore, 102 Ill. 
289; Larmon y. Jordan, 56 Ill. 204. 


Ind.—Feichter v. Korn, 123 N.E. 
3855, 70 Ind.App. 205. 


Kan.—Artz v. McCarthy, 199 P. 99, 
109 Kan. 355. 


Mich.—Dunn v. Dunn, 93 N.W. 1072. 
132 Mich. 461. 


Minn.—Cannon River Manvufactur- 
ers’ Assoc. v. Rogers, 43 N.W. 792, 42 
Minn. 123, 18 Am.S.R. 497. 


Miss.—Curtis vy. Blair, 26 Miss. 309, 
59) Alm. Dr 25 T. 


N.J.—Potts v. Whitehead, 20 N.J. 
Eq. 55 [aff 23 N.J.Eq. 512). 


N.Y.—Britton vy. Phillips, 24 How. 
ieee bil 


N.C.—Hardy v. Ward, 64 S.E. 171, 
150 N.C. 385. 


N.D.—Ness vy. Larson, 170 N.W. 623, 
IND 2s 


Ohio.—Longworth v. Mitchell, 26 
Ohio St. 334. 


Tex.—Anderson vy. Tinsley, 
App.) 28 S.W. 121. 


Wash.—Brown Bros. Lumber Co. v. 


F penton Mill Co., 145 P. 964, 83 Wash. 


ree pe oe v. Dickson, 18 Ont. 


{a] Tlustrations.—(1) An offer to 
sell a tract of land for five hundred 
fifty dollars cash, “for immediate ac- 
ceptance only,” does not bind the own- 
er when an acceptance is not made 
until two months and fifteen days 
thereafter. Artz v. McCarthy, 199 P. 
99, 109 Kan. 355. (2) Where the own. 
er of realty makes an offer by mail 
to sell it, and therein states that if 
the buyer wants it he must take it 
immediately or else the owner would 
rent it, and the person receiving the 
offer does not apply for seventeen 
days, the offerer is released, as ac- 
ceptance comes too late. Ness v. Lar- 
son, 170 N.W. 628, 41 N.D. 211. (3) 
An acceptance of an offer requiring 
acceptance at once comes too late 
when it is made ten days after the of- 
fer was received. Oldfield y, Dickson, 
18 Ont. 188. 


[b] Acceptance communicated to 
agent within required time.—iIf ac- 
ceptance is communicated to the of- 
ferer’s agent within the required time, 
but the agent neglects to notify his 
principal thereof, the acceptance is 
nevertheless binding. Wright vy. 
Bigg, 15 Beav. 592, 51 Reprint 668. 
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the lapse of a reasonable time, where no definite time 
is fixed in the offer,?* or by the death of the of- 
Where a stipulated period of 
time for acceptance has been fixed by the offer, the 
offeree has until the last moment of the last day 
within which to accept? but he must make the ae- 
ceptance at a reasonable time of the day, which is 
to be regulated by all the circumstances of the case.* 


ferer®® or offeree.4 


Waiver of time limit. 


. {c]. Even though offerer absents 
himself so that acceptance cannot be 
made in the specified time, the offer 
lapses and acceptance cannot be made 
thereafter. Beer v. Lea, 4 Ont.W.N. 
342, 7 Dom.L.R. 434. 

Lapse of offer see supra § 50. 

98. U.S.—Marr v. Shaw, 51 F. 860. 

Ark.—Kempner vy. Cohn, 1 S.W. 869, 
47 Ark. 519, 58 Am.R. 775. 

Idaho.—Thompson y. Burns, 
1115 5 Idaho 572, 

Zowa.—Gough v. Loomis, 
295, 123 Iowa 642. 


§ Mich.—Hawley v. Jelly, 25 Mich. 
4, 


99° P. 


99 INAW. 


Minn.—Stone y. Harmon, 19 N.W. 


88, 31 Minn. 512. 


PET COREE v. Carlisle, 17 N.J.Eq. 

N.C.—Dowdy v. White, 38 S.E. 129, 
M28e INGOs a, 

R.J.—Cullen v. Donahue, 121 A. 392, 
A Dy Evie oe Ue 

Tex.—Viser v. Rice, 33 Tex. 139. 

Eng.—Williams v.. Williams, 17 
Beav. 213, 51 Reprint 1015; Rummens 
v. Robins, 3 De G. J. & S. 88, 68 Eng. 
Ch. 68, 46 Reprint 571;. Meynell v. 
Surtees, 1 Jur.N.S. 737 [aff 3 Smale & 
G. 101, 65 Reprint 581]. 


Man.—Kelley v. Holley, 22 Man. 
Ol. 


[a] Acceptance within one day.— 
Where, the negotiating parties were 
dealing at long distance, necessarily 
requiring the use of the mails, an ac- 
ceptance within a period of one day 
of an offer to sell a farm for seven 
thousand five hundred dollars was 
within a reasonable time. Carlsen v. 
Hay, 195 P. 103, 69 Colo. 485. 


{b] Offer by telegraph to sell real 
estate, where no time for acceptance 
is specified, impliedly requires a quick 
reply by telegraph, and an acceptance 
sent a week thereafter is too late. 
Thompson v. Burns, 99 P. 111, 15 
Tdaho 572. 


99. Groh v. Calloway, 292 S.W. 65, 
316 Mo. 989. 

{a] Relation back.—The vendor's 
signing of a land contract did not re- 
Jate back to the execution thereof by 
the deceased purchaser. Groh vy. Cal- 
loway, 292 S.W. 65, 316 Mo. 989. 


1. Marr v. Shaw, 51 F. 860; O’Con- 
nor v. Patton, 286 S.W. 822, 171 Ark. 
626; Sutherland y. Parkins, 75 Ill. 
338. 

2. Curtis v. Blair, 26 Miss. 309, 59 
Am.D. 257; Beer v. Lea; 29 Ont.L. 
255, 4 Ont.W.N. 342, 1532, 23 Ont.W. 
R. 826. : 

[a] Where one has “until” a cer- 
tain day to accept, the acceptance 

-may be on that day if the offer is still 


open. Houghwout vy. Boisaubin, 18 N. 
Jed. 3L5: 


3. Curtis v. Blair, 26 Miss. 309, 59 
AM. Ds) 25". 

[a] Thus, where a person, to whom 
an offer to sell land was made went 
to the house of the party making the 


If the offerer waives the 
requirement for acceptance within the time limit, 
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limit has expire 


the requirements 


offer, half a mile from his place of 
business, between eleven and twelve 
o’clock at night of the last day for 
acceptance, after the other party had 
gone to bed, it was held that the ac- 
ceptance was not in time. Curtis v. 
Blair, 26 Miss. 309, 59 Am.D. 257. 

4 Gough v. Loomis, 99 N.W. 295, 
123 Iowa 642; Lester v. Hutson, (Tex. 
Civ-App.) 167 S.Wes 321. 

5. In contracts generally see Con- 
tracts § 85. 

Mode of communication of accept- 
ance see infra § 65. 

6. U.S.—Kelsey v. Crowther, 16 S. 
Ct. 808, 162 U.S. 404, 40 L.Ed. 1017; 
Gumbin v. Alexander, 22 F.(2d) 889. 

Ark.—Pond-Decker Lumber Co. v. 
Wilson, 74 S.W. 295, 71 Ark. 644. 

Colo.—Morath v. Perkins, 278 P. 
GRte SG) Coto Lor: 

Ga.—Arneit vy. Tuller, 68 S.E. 330, 
134 Ga. 609. 


Ill.—Brach v. Matteson, 131 N.E./ 


804, 298 Ill. 387; Corcoran v. White, 
7 N.E. 525, 117 Ill. 118, 57 Am-R., 858. 

Iowa.—Jordan v. Longhenry, 123 
N.W. 956, 145 Iowa 108; Naylor v. 
Butcher, 93 N.W. 989, 93 Iowa 340; 
Bundy v. Dare, 17 N.W..534, 62 Iowa 
295. 

La.—Tucker v. Rogers, 134 So. 388, 
172 La. 445; Buckman vy. Stafford). 
Derbes' & Roy, 119 So. 701, 167 La. 
540. 

Me.—Maynard v. Tabor, 53 Me. 511. 

Mich.—Sands, ete., Lumber Co. wv 
Crosby, 41 N.W. 899, 74 Mich. 313. 

Neb.—Schields v. Horbach, 46 N.W. 
629, 30 Neb. 53:6. 

N.Y.—Karales v. Bosson, 236 N.Y.S. 
633, 135 Misc. 146. 

N.C.—Hardy v. Ward, 64 S.E. 171, 
150 N.C. 285. 

N.D.—Ness v. Larson, 170 N.W. 6:23, 

INE DE C2te ; : 
Or.—Davis v. Brigham, 107 P.' 961, 
Or. 41, Ann.Cas.1912B 1340. 
Pa.—Mitchell v. Dana, 19 Montg.Co. 
206. 


41 


56 


Vt.—Vermont Marble Co. v. Mead, 
80 A. 852, 85 Vt. 20. 
W.Va..—Rease v. Kittle, 56 S.E. 


150, 56 W.Va. 269. 


[a] Requirement of information 
of deposit in bank.—An offer to sell 
land at a certain price and send the 
deed to a bank on being informed that 
the price has been deposited is not ae- 
cepted by a letter directing the ven- 
dor to send the deeds, unaccompanied 
by the evidence of the required de- 


posit. Dunn vy. Dunn, 93 N.W. 1072, 
132 Mich. 461. 
{[b] Requirement that agreement 


be countersigned.—Where it was stip- 
ulated that the agreement would not 
be binding unless countersigned by 
an officer of the vendor company, the 
words “I accept the above” not sub- 
scribed to as required was held not an 
acceptance of the agreement. Buck-, 


[§ 60] (4) Mode of Acceptance.’ 
ance must be made in a manner in accordance with 


[$§ 59-60. 


an acceptance may be hiade after the original time 


aes 
The accept- 


of the offer, for if it 1s not so made 


it is of no validity as an acceptance;® and so, where 
partial or full payment is an essential part of ac- 
ceptance, a simple acceptance without such payment 
or tender is ineffectual,’ unless the vendor, by his 


[c] Mere showing of acceptance 
required to be written.— Where an of- 
fer to sell land required a written 
acceptance within forty-eight hours, 
the mere showing of a written accept- 
ance to a clerk in the offerer’s office in 
his absence was nota sufficient accept- 
ance, although the clerk was told the 
papers would be deposited with a 
trust company, and they were so de- 
posited. Brach v. Matteson, 131 N.E. 
804, 298 TI. 387. 


| 7. U.S—kKelsey v. Crowther, 16 Si. 
| Ct. 808, 162 U.S. 404, 40 L.Ed. 1017. 


Ill.—Corcoran v. White, 7 N.E. 525, 


| 


is TIE PS oT “Aime 8 58. 
Iowa.—Jordan vy. Longhenry, 123 
)N.W. 956, 145 Fowa 108; Naylor v. 


Butcher, 93 N.W. 989, 93 Iowa 340; 


oe v. Dare, 17 N.W. 534, 62 Iowa 
95. 4 
La.—State ex rel. Bond v. Register 


CE ee Ch aces. 110 So. 559, 162 La. 
3:6 2). 
Me.—Maynard v. Tabor, 53 Me. 511. 


Mich—Sands, ete., Lumber Co. v. 
Crosby, 41 N.W. 899, 74 Mich. 313. 


Neb.—Schields v. Horbach, 46 N.W. 
62:9,. 30° Neb. 536. 

N.C.—Binford v. Steele, 77 S.E. 954, 
161 N.C. 660; Hardy v. Ward, 64 S.E. 
| 172, 15@ N.C. 385: 


Or.—Davis v. Brigham, 107 P. 961, 
56 Or. 41, Ann.Cas.1912B 1340. 


W.Va.—Rease w. Kittle, 49 S.E. 150, 
56 W.Va. 269. 


[a] Thus, where payment was the 
aet of acceptance under an offer to 
sell lamd for two hundred fifty dol- 
lars, payment to the vendor of two 
hundred fifteen dollars before the 
deed was withdrawn from deposit by 
the vendor and payment to him of the 
remaining thirty five dollars after- 
ward gave the purchaser no right 
against the vendor. Binford v. Steele, 
7% SE. 954; 161 IN: Cy.660. 


[b] Deposit of less than required 
amount.—Where a broker agreed to 
split his commission with a purchas- 
er, and the purchaser withheld one 
,half of the commission from the ten 
|per cent deposit he was required to 
make under the offer of sale, the ac- 
ceptance was held incomplete. 'Tuck- 
ler v. Rogers, 134 So. 388, 172 La. 445. 


[ec] Requirement that check be at- 
tached to acceptance.—(1) Where the 
owner of land offers to sell the same 
to another on condition that a check 
for a certain sum shall be attached to 
the latter’s acceptance of the offer, an 
acceptance to which no check is at- 
tached does not create a contract for 
the sale of the land. Pond-Decker 
Lumber Co. v. Wilson, 74 S.W. 295, 
71 Ark. 644. (2) Where acceptance 
was to be accompanied by check, a 
purported acceptance accompanied by 


held insufficient. Gumbin y. Alex- 
ander, 22 F.(2d) 889. 


[a] Offer to sell for cash cannot 
be accepted so as to create a legal ob- 
ligation on the part of the owner to 


man vy. Stafford, Derbes & Roy, 119 
So. 701, 167 La. 540. 


sell unless the acceptance is accom- 
panied by a tender of the price. May- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a check for less than the price, was. 


os 


-§§ 60-61] 


conduct, has abolished the requirement.® 
ceptance according to the specified method of ac- 
ceptance in the offer is sufficient,? and, where the 
statute of frauds does not require the acceptance 
to be in writing and signed by the acceptor, accept- 
ance of an offer may be made by taking possession, 
making improvements, or’ other acts expressly or 
impliedly authorized by the offer;1° where payment 
is not contemplated by the offer as an element of 
The terms of the 
offer need not be repeated to constitute a complete 


acceptance it is unnecessary.!! 


acceptance, 1? 


Acceptance by vote. A vote by members of a 
society or by a board of directors to accept an offer 
is not of itself an acceptance thereof 12 without an 
authorized communication to the offerer,+4 partic- 


nard v. Tabor, 53 Me. 511; Sands, etc., 
Lumber Co. v. Crosby, 41 LW. 899, 74 
Mich. 313. But see Lloyd v. Mickel- 
son, 210 N.W. 586, 168 Minn. 441 
(where it was held that a proposal of 
sale of land for cash, containing the 
words “offer good ten days,” required 
acceptance, but not payment, within 
such a limited period). 


8. See case infra this note. 


[a] Illustration.—Where the ven- 
dor’s offer implied that acceptance 
must be by payment of the purchase 
price within a specified time, but the 
vendor was fully apprised of the fact 
that the vendee understood that a no- 
tice of acceptance was sufficient, the 
notice of acceptance was effectual, 
since it was the vendor’s duty to in- 
form the vendee that the offer called 
for the payment of the price. Dickey 
v. Hurd, 33 F.(2d) 415 [cert den 50 
S.Ct. 82, 280 U.S. 601, 74 L.Ed. 646]. 

9. Carr v. Canadian Northern R. 
Cor ran? 7 8. 

[a] Acceptance held sufficient.— 
Karahadian vy. Lockett, 165 P. 552. 33 
Cal.App. 411; Bowen v. Speer, (Tex. 
Civ.App.) 166 S.W. 1183; Morris v. 
Risk, 102 S.E. 725, 86 W.Va. 30. 


Necessity for communication see 
infra § 64. 


10. Ill.—Mix v. Baldue, 78 Ill. 215; 
Perkins v. Hadsell, 50 Ill. 216. 
Iowa.—Gough v. Loomis, 99 N.W. 


295, 123 Iowa 642. 


Mich.—-Garvey vy. Parkhurst, 86 N. 
W. 802, 127 Mich. 368. 


Miss.—Atkinson y. Whitney, 
644, 67 Miss. 655. 


N.Y.—Lawrence v. Saratoga Lake 
ReaCo- 23 IN. YaSt. 6743. 
Pa.—Borie_ v. 
Montg.Co. 55. 
Man.—Carr v. Canadian Northern 
R,, Cosy 17 eMan., 178. 


[a] Cashing check.—If the pur- 
chaser deposits his check as a guar- 
anty, that he will accept the property 
if the offer is accepted after a rea- 
sonable time, and the check is cashed, 
there is an executed contract. Sooy 
v. Winter, 175 S.W. 132, 188 Mo.App. 
150. 

[b] Indorsement of acceptance by 
the proposed vendor, with his signa- 
ture, on the back of a letter contain- 
ing an offer to purchase land on cer- 
tain terms, and forwarding the same 
to the purchaser, is a sufficient ac- 
ceptance of the offer, especially where 
the subsequent conduct of the parties 
tends to show a meeting of minds. 
Gough v. Loomis, 99 N.W. 295, 123 
Iowa 642. 

Necessity for signature of memo- 
randum see Frauds, Statute of §§ 360, 
361. 

Tl. 


7 So. 


Satterthwaite, 12 


Lioyd y. Mickelson, 210 N.W. 
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ularly where the vote merely authorizes an officer of 
the group to accept;1® but it has been held that, 
where a public board has the power to bind the city 
by purchase, a vote by such board to purchase on 
terms offered is an acceptance of the offer, even 
though the vote is not addressed to the offerer.'® 

[§ 61] (5) Acceptance Conditionally or on Terms 
Varying from Offer—(a) In General. 
tracts generally,'? an acceptance of an offer to sell 
or purchase real estate must be identical with the 
offer and unconditional, 


As in ¢on- 


and so if the offeree ac- 


cepts conditionally or introduces a new term or con- 


tual.?s 


586, 168 Minn. 441; Crowley v. 
Vaughan, 106 S.E. 539, 88 W.Va. 228. 

{a] Thus, when the offer is ac- 
cepted within the specified time, the 
fact that payment is not made before 
the time for acceptance has expired 
will not render the contract of no ef- 
fect. Lloyd v.. Mickelson, 210 N.W. 
586, 168 Minn. 441; Dufresne v. Du- 
bois, 23 Que.K.B. 28. 

12. Karales v. Bosson, 236 N.Y.S. 
633, 135 Mise. 146. 

[a] Thus a telegram “Deed will 
follow as per your wire of October 
seventeen” is an acceptance of an of- 
fer by the purchaser directing the 
vendor to draw a draft with the deed 


attached. Karales v. Bosson, 236 N. 
Y.S. 633, 135 Misc. 146. 
13, Wilhelm v. Fagan, 50 N.W. 


1072, 90 Mich. 6; Cozart v. Herndon, 
19 S.BH. 158, 114 N.C. 252. 

14. Cozart v. Herndon, 19 S.E. 158, 
IVAN.) 252; 


Necessity for communication see 
infra § ‘ 

15. Salvation Army v. E. R. Wil- 
cox Post No. 16, 114°°-N.E. 60; 225 
Mass. 186; Madden v. Boston, 58 N.E. 
1024, 177 Mass. 350. 


16. McManus v. Boston, 
607, 171 Mass. 152. 


17. See Contracts § 86. 


18. U.S.—Carr v. Duval, 14 Pet. 77, 
10 L.Ed. 361; Dickey v. Hurd, 33 F. 
(2d) 415 [cert den 50 S.Ct. 82, 280 U.S. 
601, 74 L.Ed. 646]; Lacey v. Thomas, 
164 F. 623; Sharp v. West, 150 F. 458; 
James v. Darby, 100 F. 224, 40 C.C.A. 
341; Sault Ste. Marie Land, etc., Co. 
v. Simons, 41 F. 835; Bowman y. Pat- 
rick, 36 F. 138 [rev on other grounds 
ee SLE 1495 Ursie4 143 7 a 
ud 

Cal.Lambert v. Gerner, 76 P. 53, 
142 Cal. 399; Niles v. Hancock, 73 Pe. 
840, 140 Cal. 157; Wristen v. Bowles, 
22 P. 1136, 82 Cal. 84; Scott v. Los 
Angeles Mountain Park Co., 267 P. 
914, 92 Cal.App. 258; Stansbury v. 
Cooper, 152 P. 948, 28 Cal.App. 444. 


Colo.—Schausten y. Cripple Creek 
Gold Mines, etc., Co., 67 P. 344, 17 
Colo.App. 106. 


Ga.—Fraser v. Jarrett, 112 S.H. 487, 
153 Ga. 441; Whelchel v. Waters, 111 
SiH 0; 0lb2 Ga. 614; Gray v. Lynn, wey 
S.E. 156, 139 Ga. 294; Arnett v. Tuller, 
68 S.E. 330, 134 Ga. 609; Robinson 
v. Weller, 8 S.E. 447, 81 Ga. 704; 
Kaufman v. Young, 122 S.E. 822, 32 
Ga.App. 135. 


Idaho.—Barker v. McKellar, 296 P. 
196, 50 Idaho 226; Phelps v. Good, 96 
P2216; 15, idaho,76. 

Ill.—Quinn v. Daly, 133 N.E. 290, 
300 Ill. 2738; Scott v. Fowler, 81 N.E. 
34, 227 Ill. 104 [aff 130 Ill. App. L721 


50 N.E. 


dition into the acceptance, or in any other manner 
makes a counteroffer, the acceptance is not effec- 
This rule has been applied, for example, 
where an acceptance varies from the offer as to 


Bolton v. Huling, 63 N.B. 140, 195 Il. 
384; Middaugh v. Stough, 43 N.E.. 
1061, 161 Ill. 812; Corcoran v. White, 
QIN. Hs 5255-007 Itt bt eA: Ravsose 


Iowa.—Federal Land, etc., Co. v. 
Hatch, 125 N.W. 837, 147 Iowa 18; 
Jordan v. Longhenry, 123 N.W. 956, 
145 Iowa 108; Breen v. Mayne, 118 
N.W. 441, 141 Iowa 399; Naylor v. 
Butcher, 61 N.W. 989, 93 Iowa 340; 
Batie v. Allison, 42 N.W. 306, 77 Iowa 
3813; Sawyer v. Brossart, 25 N.W. 
876, 67 Iowa 678, 56 Am.R. 371; Hast- 
ings, etc., R. Co. v. Miles, 9 N.W. 336, 
56 Iowa 447. 

Kan.—Wallace v. Bogigian, 194 P. 
632, 108 Kan. 216; Pope v. Pine, 293 
P. 396, 131 Kan. 668; Monger v. Ef- 
fland, 125 P. 46, 87 Kan. 710; Phila- 
delphia Mortg., etc., Co. v. Hardesty, 
15 Pt 1415, 68) Kan.,,.6835 Hinish \v- 
Oliver, 71 P. 520, 66 Kan. 282; Greena- 
walt v. Este, 19 P. 803, 40 Kan. 418. 


Ky.—McCollough v. Weller, 290 S. 
W. 675, 217 Ky. 839. 


La.—Elmer v. Hart, 46 So. 619, 121 
a 537; Barrow v. Ker, 10 La.Ann, 
9 \ 


Md.—Robinson v. Johnson, 113 A, 
121, 137 Md. 610; Somerville v. Cop- 
page, 61 A. 318, 101 Md. 519. 


Mass.—Richmond vy. Sweeney, 181 
N.E. ‘186, 279 Mass. 250; Lawrence v. 
Rosenberg, 130 N.E. 189, 238 Mass. 
138; Bradley vy. Haven, 94 N.E. 268, 
208 Mass. 300. 

Mich.—Bewick v. Hanika, 106 N.W. 
3, 142 Mich. 206; Dunn vy. Dunn, 93 
INS Wee LOTaee toe Mich. 461; Connor v. 
Buhl, 73 N.w. 821,115 Mich. 531; Ke- 
weenaw Assoc. v. Friedrichs, 70 'N.W. 
896, 112 Mich. 442; De Jonge v. Hunt, 
61 N.W. 341, 103 Mich. 94; Sands, etc., 
Lumber Co. vy. Crosby, 41 N.W. 899, 
74 Mich. 318. 


Minn.—Brearley v. Schoening, 210 
N.W. 588, 168 Minn. 447; Kull v. Wil- 
son, 162 N.W. 1072, 137 Minn. 127; 
Langellier Vv. Schaefer, 31 N.W. 690, 
86 Minn. 361. 


Miss.—Chapman v. Lott, 110 So. 
793, 144 Miss. 841; Keene y. Lowen- 
thal, 35 So. 341, 83 "Miss. 204, 


Mo.—Anderson y. Hall, 202 S.W. 
539, 273 Mo. 307; Johnson v. Fecht, 
Soy Sey Viel Ores 185 Mo. 335; Egger 


v. Nesbitt, 27 S.W. 385, 122 Mo. 667, 
43 Am.S.R. 596; Ford v. Gebhardt, 21 
S.W. 818, 114 Mo. 298; Bruner Ve 
Wheaton, 46 Mo. 363; Sarran v. Rich- 
ards, 132 S.W. 285, 151 Mo.App. 656. 


Neb.—Smith v. Bertrand, 186 N.wWw. 
83, 107 Neb. 301; Sennett v. Melville, 
122 N.W. 851, 85 Neb. 209; Ross v. 
Craven, 121 N.W. 451, 84 Neb. 520; 
Lopeman v. Colburn, 118 N.W. 116, 82 
Neb. 641; Frahm v. Metcalf, 106 N.W. 
227, 75 Neb. 241, 13 Ann.Cas. 312. 


N.Y.—McCotter v. New York, 37 N. 
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the time of performance,?® the price,?° the quantity | of land,** the title,?? or where it varies as to the place 


Y. 325, 4 Transcr.A. 435; Dodsworth 
v. Christoffer Hannevig, Inc., 172 N.Y. 
S. 572, 184 App.Div. 539; Montauk 


Assoc. v. Daly, 70 N.Y.S. 861, 62 App. 
Div. 1015 [afi 6%, N-Y.S. 3125032 Mise! 
05S, Pandy are 63 wNew era ett NY 
659]; Hamilton v. Patrick, 16 N.Y.S. 
578, 62 Hun 74 [aff 43 N.E. 987, 149 N. 
Y. 580]; Karales v. Bosson, 236 N.Y. 
S. 633, 135 Mise. 146; Stanley v. Gan- 
non, 180 N.Y.S. 602, 109 Misc. 611 [aff 
182 N.Y.S. 952]; Cammeyer v. United 
eorman Lutheran Churches, 2 Sandf. 
Ch. 186. 


N.C.—Hall v. Jones, 80 S.E. 228, 
164 N.C. 199; Clark v. East Lake Lum- 
bere Co. 70. S-ls, (99, ,6os, N.C. 13895 
Trogden v. Williams, 56 S.E. 865, 144 
INECH 925010 ER.AGNS.,) 86% 


N.D.—Beiseker v. Amberson, 116 N. 
Wa 945 27ND: 215. 


Ohio.—Steel v. Murphy, 
App. 337; Steel v. Murphy, 
App. 150. 


Okl.—Rice v. McDonald, 8 P.(2d) 
39, 155 Okl. 87; Swanson v. McCall, 
280 -P. 427, 138. OKl. 67; Marder v. 
Parkes, 215° P. 609, 91 “Okl. 16; At- 
wood y. Rose, 122 P. 929, 32 Okl. 355. 


Or.—Davis v. Brigham, 107 P. 961, 
56 Or. 41, Ann.Cas.1912B 1340; Flegel 
v. Dowling, 102 P. 178, 54 Or. 40, 135 
Am.S.R. 812, 19 Ann.Cas. 1159. 


Pa.—Henry v. Black, 63 A. 250, 213 
Pa. 620; Brentwood Realty Co. v. 
Moses, 73 Pa.Super. 307. 


S.C.—Colleton Realty Co. v. Folk, 
67 S.E. 156, 85 S.C. 84; Connor v. 
Renneker, 25 S.C. 514 


S.D.—Shumway v. etme 134 N. 
W. 325, 28 S.D. 577; Lichty v. Dag- 
gett, 121 N.W. 862, 23 S.D. 380; Rich- 
ards Trust Co. v. Beach, 97 N.W. 358, 
17 S.D. 482; Stearns v. Clapp, 94 N.W. 
430, 16 S.D. 558. 


Tex.—North Texas Bldg. Co. v. 
Coleman, (Civ.App.) 58 S.W. 1044; 
King v. Maxey, (Civ.App.) 28 S.W. 
401; Foster v. New York, etc., Land 
Co., 22 S.W. 260, 2 Tex.Civ.App. 505. 


Utah.—Moon v. Bollwinkel, 154 P. 
939, 47 Utah 389. 


Vt.—Vermont Marble Co. v. Mead, 
80 A. 852, 85 Vt. 20. 


Va.—Crews v. Sullivan, 113 S.E. 
865, 133 Va. 478; Virginia Hot Springs 
Co. v. Harrison, 25 S.E. 888, 93 Va. 
569. 

Wash.—Bridge v. Calhoun, 106 P. 
7162, 57 Wash. 272; Foss Inv. Co. v. 
Ater, 95 P. 1017, 49 Wash. 446. 


W.Va.— Weaver v. Burr, 8 S.E. 7438, 
81 W.Va. 736, 3 L.R.A. 94: 


Wis.—Dunham v. Fisher, 211 N.W. 
757, 191 Wis. 624; Helmholz v. Greene, 
181 N.W. 221, 173 Wis. 306; Laney v. 
Ricardo, 172 'N.W. 141, 169 Wis. 267; 
Curtis Land; etc., Co. v. Interior Land 
Co.) 113 SNew.. 853, 137 Wis. 341, 129 
Am.S.R. 1068, Kreutzer v. Lynch, 100 
N.W. 887, 122 Wis. 474; Clark v. 
Burr, 55 N.W. 401, 85 Wis. 649; North- 
western Iron Co. v. Meade, 21 Wis. 
474, 94 Am.D. 557. 


Eng.—Jones v. Daniel, 


29 Ohio 
10 Ohio 


[1894] 2 ee 


332; In re Imperial Land Co 
Oh, 58%; “Winn wv. Bull, 7 Ch.D. 29; 
Swan v. Miller, [1919] 1 Tr. 151; Hyde 


v. Wrench, 3 Beav. 334, 43 Eng.Ch. 
334, 49 Reprint 132; Routledge v. 
Grant, 4 Bing. 653, 13 B.C.L. 678, 130 
Reprint 920, 3 C.&P. 267, 14 Cun 
560, 172 Reprint 415; Honeyman v. 
Marryatt, GF La iglb OSs, 112, 10 Reprint 
1236; Simpson v. Hughes, 66 L.J.Ch. 
334; Oriental Inland Steam Co. yv., 
Briggs, 5 L.T.Rev.N.S. 477; Holland 
v. Eyre, 2 Sim.&St. 194, 1 Eng.Ch. 


194, 57 Reprint 319. 

Can.—Roots.v. Carey, 49 Can.S.C. 
211 [rev on other grounds 5 Alta.L. 
125, 2 West.Wkly. 677]; McIntyre v. 
Hood, 9 Can.S.C. 556. 

B.C.—Williams v. Hamilton, 14 B. 


Ch 47> Laff 3 BC. 268]\; \CalorifvaAn- 
drews, 12 B.C. 236 [aff 39 Can.S.C. 
588]. 


Man.—Pearson y. O’Brien, 22 Man. 
175, 4 Dom.L.R. 418. 


Ont.—McFarren v. Johnson, 6 Ont. 
161. 


Que.—St. Lawrence Inv. 
Levesque, 18 Que.K.B. 289; 
Anctil, 47 Que.Super. 240. 

Sask.—Sigvaldason v. Hitsman, 15 
Sask.L. 244, 65 Dom.L.R. 317; Meivre 
v. Steine, 5 Sask.L. 335; Richardson 
v. Ramsay, 5 Sask.L. 110. 

“An acceptance, in order to bind the 
parties, must be unequivocal and un- 
ambiguous. . . The language of 
the acceptance should be such as 
would leave no avenue of escape for 
the party using it, from the obligation 
of a contract based upon the proposi- 
tion and acceptance.” Goodenow v. 
Barnes, 40 Iowa 561, 563 [quot Batie 
v. Allison, 42 N.W. 306, 77 Iowa 313, 
314]. 


(COmy RE 
Rivet v. 


[a] Acts showing refusal to sign 
in accordance with agreement.— 
Where complainant’s president re- 


fused to execute a formal contract for 
the sale of land for railroad purposes 
unless it contained a provision for a 
joint user bridge, it sufficiently ap- 
peared that complainant would not 
execute the contract in accordance 
with previous correspondence between 
the parties which had no reference 
to such bridge. Northwestern Lum- 
ber Co. v.,Grays Harbor & P. S. Ry. 
Co. 2087 Ey 624 Wath) 220 FRY s807%. hse 
C.C.A. 365]. 

[b] Correspondence held to show 
unconditional acceptance.—Harper v. 
Thurlow, 270 S.W. 607, 168 Ark. 446; 
Warner v. Marshall, 75 N.E. 582, 166 
Ind. 88; Gough v. Loomis, 99 N.W. 
295, 123 Iowa 642; Corning v. Loomis, 
69 N.W. 85, 111 Mich. 23; Gates v. 
Dudgeon, 66 N.E. 116, 173 N.Y. 426, 
93 Am.S.R. 608; Dowdy vy. White, 38 
Sul. 129 21'2'8 INE. 17. 


Lapse of offer by reason of condi- 
hae or varying acceptance see supra 


19. Knox vy. McMurray, 140 N.W. 
652, 159 Iowa 171; Robinson v. John- 
son, 113 A. 121, 137 Md. 610; Dunn 
v.. Dunn, ~93 N.W. 1072; 132 Mich. 
461; Davis v. Brigham, 107 P. 961, 56 
Or. 41, Ann.Cas.1912B 1340. 


[a] Rule applied.—(1) Where the 
acceptance was on condition that the 
vendor notify the purchaser when to 
send the money, the offer being silent 
as to the time of payment. Batie v. 
Allison, 42 N.W. 306, 77 Iowa 8138. (2) 
Time for settlement. Robinson vy. 
Johnson, 113 A. 121, 187 Md. 610. (3) 
Time of giving possession. Routledge 
Vo Grantiue eoing, Ooops tom EEO lusuG Ts. 
130 Reprint 920, 3 C.&P. 267, 14 E.C.L. 
560, 172 Reprint 415. 


[b] Request for longer time for 
payment.—Where the owner of real 
estate offered to sell on terms of five 
years, but the prospective purchaser 
requested terms of nine and one half 
years, such request constituted a re- 
jection of the offer. Crews v. Sulli- 
van, 113 S.B. 865, 133 Va. 478. 

[c] Changing payment from im- 
plied reasonable time.—Where the 
vendor’s offer does not name a time 
for payment, the fixing of a specific 


date for payment in the purported ac- 
‘ceptance makes such acceptance con- 
ditional, even though the stipulated 
time is no more than might have 
proved reasonable under the circum- 
stances. Knox v. McMurray, 140 N. 
W: 652, 159 Iowa 171. 


20. Hyde v. Wrench, 3 Beav. 334, 
43 Eng.Ch. 334, 49 Reprint 132; Meivre 
v. Steine, 5 Sask.L. 335. And see cases 
infra this note. 


[a] TIllustrations.—(1) Where a 
prospective purchaser offered the 
owner four thousand two hundred 
fifty dollars for certain realty and the 
Owner answered by stating that he 
would accept four thousand three 
hundred fifty dollars, such answer 
was not an acceptance. Wallace v. 
Bogigian, 194 P. 632, 108 Kan. 216. 
(2) Where a purchaser wired his ac- 
ceptance of-an offer by the vendor’s 
agent of an option for a certain period 
at a certain price, but sent a written 
contract providing that the amount 
paid for the option be deducted from 
the purchase price, there was no con- 
tract. Laney v. Ricardo, 172 N.W. 
141, 169 Wis. 267. 


[b] Expense of furnishing ab- 
stract of title—An attempted ac- 
ceptance of an offer to sell is in- 
effectual where it requires as an ad- 
ditional term that the vendor go to 
the expense of furnishing an abstract 
of title, thus affecting the net 
amount the vendor would receive for 
the land. Johnson v. Fecht, 83 S.W. 
1077, 185 Mo. 335; Ness v. Larson, 170 
N.W. 6238, 41 N.D. 211; Richards Trust 
Co. v. Beach, 97 N.W. 358, 17 S.D. 432; 
Paes v. Clapp, 94 N.W. 430, 16 S.D. 


[ec] “Highest net money tender.”— 
Where the owner of certain coal 
mines proposed to receive sealed 
tenders from two parties who were 
competing for the purchase of them, 
and undertook to accept the highest 
net money tender, and one of the com- 
petitors offered such a sum as would 
exceed by £200 the amount offered by 
the other, it was held that a tender in 
this form did not answer the descrip- 
tion of the highest net money tender, 
and the owner was not bound to ac- 
cept it since that was not what he 
asked for. South Hetton Coal Co. v. 
Haswell, etc., Coal, etc., Co., [1898] 
1 Ch. 465. 


21. McCotter v. New York, 37 N.Y. 
325, 4 Transcr.A. 435. 


22. Batie v. Allison, 42 N.W. 306, 
77 Iowa 313; Elmer vy. Hart, 46 So. 
619, 121 La. 587; Flegel v. Dowling, 
102 P.'178, 54 Or. 40, 1385 Am.S.R. 812, 
19 Ann.Cas. 1159. 


[a] Higher degree of perfection 
than contemplated by offer.—(1) An 
attempted acceptance is invalid 


where it requires a higher degree of 
perfection of the title than that stat- 
ed or implied in the offer, such as 
that the title shall be “perfect,” (Cor- 
coran v. White, 7 N.E. 525, 117 Ti 118, 
57 Am.R. 858), (2) vor “clear” (Flegel 
v. Dowling, 102 P. 178, 54 Or. 40, 135 
Am.S.R. 812, 19 Ann.Cas. LIS 9) CS) 
that the title shall be guaranteed by a 
certain title company (Elmer vy. Hart, 
46 So. 619, 121 La. 537); (4) that the 
vendor shall furnish an ‘unlimited cer- 
tificate of title from a title insurance 
company (Lambert v. Gerner, 76 P. 
538, 142 Cal. 399); (5) or that the ven- 
oor s title shall commence with a cer- 
tain conveyance (Jones v. Daniel, 
[1894] 2 Ch. 332). 


[b] Condition that title should 
meet approval of vendee’s ccunsel or 
title company.—(1) A condition that 


For later cases, developments and changes in the law see Annotations, same title and section number, 


or) 


§ 61) 


of payment,?* or of delivery of 


terms of payment or security to be given by the pur- 
chaser,?° the time of giving possession,?® or where 


the legality and merchantability of 
the title should meet the approval 
of the vendee’s counsel renders the 
acceptance’ ineffectual. Dickey v. 
Hurd, 33 F.(2d) 415 [cert den 50 S.Ct. 
82, 280 U.S. 601, 74 L.Ed. 646]. (2) 
And the same has been held to be true 
concerning a condition that a title 
company should make a satisfactory 
report. Stanley v. Gannon, 180 N.Y.S. 
602, 109 Misc. 611 [aff 182 N.Y-S. 952]. 
(3) But it has also been held that 
the words “subject to the title being 
approved by our solicitors’ meant 
only “subject to a good title being 
made,’ and were not a new term mak- 
ing the solicitor the arbiter of the 
question of title. Hussey v. Horne- 
Payne, 4 App.Cas. 311 [disappr in this 
respect Hussey v. Horne-Payne, 8 Ch. 
D. 670]. . 


[c] Condition that devisees under 
will and executor sign deed.—Where 
an executor, with power to sell the 
real estate of his testator offered to 
sell to a purchaser and on the pay- 
ment of the purchase money to convey 
the land to the purchaser by sufficient 
deed, the purchaser, in demanding the 
execution of a deed by the devisees 
under the will as well as by the execu- 
tor therein, did not accept the pro- 
posal as made but imposed a new one 
authorizing the executor to refuse to 
perform. Trogden v. Williams, 56 S. 
Bes65s, 144 NC. 2925010 ER. A: NS; 
867. 

Provisions as to title not constitut- 
ing new term or condition see infra 
§ 62. 

Title implied in absence of specific 
provision see infra §§ 516, 517. 

23. U.S.—Lacey v. Thomas, 164 F. 
623; Sharp v. West, 150 F. 458. 

Ga.—Arnett v. Tuller, 68 S.E. 330, 
134 Ga. 609; Robinson v. Weller, 8 
S.E. 447, 81 Ga. 704. 

Iowa.—Batie v. Allison, 42 N.W. 
306, 77 lowa 3138; Gilbert v. Baxter, 32 
N.W. 364, 71 Iowa 327; Sawyer v. 
Brossart, 25 N.W. 876, 67 Iowa 678, 56 
Amy. R: 937d. 

Kan.—Hinish y. Oliver, 71 P. 520, 
66 Kan. 282; Greenawalt v. Hste, 19 
P, 803, 40 Kan. 418; Heiland v. Ertel, 
44 P. 1005, 4 Kan.App. 516. 

Mich.—De Jonge v. Hunt, 61 N.W. 
341, 103 Mich. 94; Sands, etc., Lumber 
Co. v. Crosby, 41 N.W. 899, 74 Mich. 
Olos 

Minn.—Raham v. Cummings, 155 
N.W. 201, 131 Minn. 141; Langellier 
v. Schaefer, 31 N.W. 690, 36 Minn. 361. 

Mo.—Egeger v. Nesbitt, 27 S.W. 385, 
122 Mo. 667, 43 Am.S.R. 596. 

Neb.—Lopeman v. Colburn, 118 N. 
W. 116, 82 Neb. 641. 


N.C.—Hall v. Jones, 80 S.E. 228, 164 
INC LOSF, 
N.D.—Beiseker v. Amberson, 116 N. 
W. 94, 17 N.D. 215. 


Wash.—F oss Inv. Co. v. Ater, 95 P. 
1017, 49 Wash. 446. 


W.Va.—Whitaker-Glessner Co. v. 
Clark, 126 S.E. 340, 98 W.Va. 19. 


Wis.—Cram y. Long, 142 N.W. 267, 
154 Wis. 13; Northwestern Ircy Co. 
v. Meade, 21 Wis. 474, 94 Am.D. 557. 


[a] Dilustration.—Where the own- 
er of Jand in Georgia, who lived in 
Connecticut, offered it for cash to be 
paid at his residence in Connecticut, 
a letter from a prospective purchaser, 
stating that he had decided to accept 
the owner’s offer, inclosing a deed to 
be made in a specified manner, and 
stating that “I shall be glad if you 
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the deed,?+ the 


will execute this deed and send it to 
Citizens’ Bank of Sylvania and draft 
on me for the $1,800,” was not an ac- 
ceptance of the offer, so as to make a 
contract between the parties, where 
no tender of the one thousand eight 
hundred dollars in cash at the own- 
er’s residence in Connecticut accom- 
panied the letter. Arnett v. Tuller, 
68 S.E. 330, 134 Ga. 609. 


[b] If no place for payment is 
specified in the offer, where the nego- 
tiations are carried on by corr espond- 
ence, it is implied that payment is to 
be made to the vendor in the city 
where he resides. Lacey v. Thomas, 
164 F. 623; Sharp v. West, 150 F. 458; 
Arnett v. Tuller, 68 S.E. 330, 134 Ga. 
609; Robinson v. Weller, 8 SB. 447, 
81 Ga. 704; Gilbert v. Baxter, 382 N.W. 
364, 71 Iowa 327; Sawyer v. Brossart, 
25 N.W. 876, 67 Iowa 678, 56 Am.R. 
3871; Hinish v. Oliver, 71 P. 520, 66 
Kan. 282; Greenawalt v. Este, 19 P. 
803, 40 Kan. 418; De Jonge v. Hunt, 
61 N.W. 341, 103 Mich. 94; Egger v. 
Nesbitt, 27 S.W. 385, 122 Mo. 667, 43 
Am.S.R. 596; Hall v. Jones, 80 S.E. 
228, 164 N.C. 199; Beiseker v. Am- 
berson, 116 N.W. 94, 17 N.D. 215; 
Foss Inv. Co. v. Ater, 95 P. 1017, 49 
Wash. 446; Whitaker-Glessner Co. 
v. Clark, 126 S.E. 340, 98 W.Va. 19; 
Baker v. Holt, 14 N.W. 8, 56 Wis. 100; 
Northwestern Iron Co. vy. Meade, 21 
Wis. 474, 94 Am.D. 557. 


24. Robinson v. Weller, 
81 Ga. 704; Raham v. Cummings, 155 
N.W. 201, 181 Minn. 141; Langellier 
v. Schaefer, 31 N.W. 690, 36 Minn. 
361; Lopeman y. Colburn, 118 N.W. 
116, 82 Neb. 641; Baker v. Holt, 14 N. 
W. 8, 56 Wis. 100; Northwestern Iron 
Fe v. Meade, 21 Wis. 474, 94 Am.D. 
557. 


[a] If no place for delivery is 
specified (1) the vendor is entitled to 
have the transaction closed where he 
lives. Robinson v. Weller, 8 S.E. 447, 
81 Ga. 704; Raham v. Cummings, 155 


8 S.E. 447, 


N.W. 201, 131 Minn. 141; Baker v. 
Holt, 14 N.W. 8, 56 Wis. 100. But see 
Northwestern Iron Co. v. Meade, 21 


Wis. 474, 94 Am.D. 557 (holding that 
to compel performance by the pur- 
chaser the vendor must tender the 
deed at the purchaser’s place of resi- 
dence). (2) When payment is made 
at the seller’s residence, he has the 
right and duty then to deliver the 
deed-at that place. Hall v. Jones, 
80 SE. 228, 164 N.C. 199. 


25. Iowa.—Federal Land, etc., 
Vi) Hatch, 2.5<=N; W835 
18. 
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Me.—Maynard v. Tabor, 53 Me. 511. 
Mass.—Lawrence v. Rosenberg, 130 
N.E. 189, 238 Mass. 138. 
Neb.—Ross v. Craven, 
451, 84 Neb. 520. 
N.Y.—Cammeyer v. United German 
Lutheran Churches, 2 Sandf.Ch. 186. 
N.C.—Trogden v. Williams, 56 S.E. 
865, 144 N.C. 192, 10 L.R.A.N.S. 867. 


Wash.—F oss Inv. Co. v. Ater, 95 P. 
1017, 49 Wash. 446. 


Ont.—Beer v. Lea, 29 Ont.L. 255, 
4 Ont.W.N. 342, 1532, 23 Ont.W.R. 
826. 


Pe SING We 


Sask.—Richardson v. 
Sask.L. 110. 

[a] Rule applied.—(1) Acceptance 
except as to names of indorsers on 
notes to be given by the purchaser. 


Ramsay, 5 


Barrow v. Ker, 10 La.Ann. 120. (2) 
Requirement of deposit. Jones v. 
Daniel, [1894] 2 Ch. 332; Honeyman 


v. Marryatt, 6 H.L.Cas. 112, 10 Re- 
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the acceptance varries from or adds any other mate- 
rial term or condition.?7 
the acceptance is subject to a draft contract to be 


There is no contract where 


print 1236. 


[b] Offer to sell for fixed price, 
with notice of the time and place 
where the vendor could be found to 
complete the sale, is an offer to sell 
for cash, and does not become a con- 
tract by a purported acceptance with 
the words ‘‘Terms of payment to be 
agreed upon.’ Cammeyer v. United 
German Lutheran Churches, 2 Sandf. 
Ch. (N.Y.) 186. 


26. North Texas Bldg. Co. v. Cole- 
man, (Tex.Civ.App.) 58 S.W. 1044; 
Routledge v. Grant, 4 Bing. 653, 13 
E.C.L. 678, 130 Reprint 920, 3 C.&P. 
267, 14 B.C.L. 560, 172 Reprint 415. 


Brig U.S.—Sharp v. West, 150 F. 


Colo.—Schausten v. Cripple Creek 
Gold Minés, etc., Co., 67 P. 844, 17 
Colo.App. 106. 


Ga.—Arnett yv. Tuller, 68 S.E. 330, 
134 Ga. 609. 


Iowa.—Federal Land, etc., Co. v. 
Hatch, 125 N.W. 837, 147 Iowa 18; 
aie v. Allison, 42 N.W. 306, 77 lowa 


La.—Elmer v. Hart, 46 So. 619, 121 
La. 537. 


Mass.—Richmond v. Sweeney, 
N.E. 186, 279 Mass. 250. 


N.Y.—McCotter v. New York, 37 N. 
Y. 325, 4 Transcr.A. 435; Hamilton 
v. Patrick, 16 N.Y.S. 578, 62 Hun 74 
[aff 43 N.E. 987, 149 N.Y. 580]. 


N.D.—Beiseker v. Amberson, 116 N. 
Weare N: Doe 15s 


Or.—Flegel v. Dowling, 102 P. 178, 
54 Or. 40, 1385 Am.S.R. 812, 19 Ann. 
Cas...1159. 


Tex.—North Texas Bldg. Co. v. 
Coleman, (Civ.App.) 58 S.W. 1044; 
Foster v. New York, etc., Land Co., 
22 S.W. 260, 2 Tex.Civ.App. 505. 


W.Va.—Weaver v. Burr, 8 S.E. 743, 
31 W.Va. 736, 3 L.R.A. 94. 


Wis.—Northwestern Iron Co. 
Meade, 21 Wis. 474, 94 Am.D. 557. 


Eng.—Chinnock v. Ely, 4 De G.J.& 
S. 638, 69 Eng.Ch. 488, 46 Reprint 
1066; Honeyman v. Marryatt, 6 H.L. 
Cas. 112, 10 Reprint 1236 (acceptance 
fixing a day for completing the pur- 
chase). 


Que.—St. Lawrence Inv. Co. v. Le- 
vesque, 18 Que.K.B. 289. 


[a] Rule applied.—(1) Require- 
ment that deed be made out in blank 
as to the name of the grantee. Lacey 
v. Thomas, 164 F. 623. (2) Owner’s 
alteration of a written offer to pur- 
chase by changing the word “acre” 
therein to “triangular piece” before 
signing offer. Barker v. McKellar, 
296.P. 196, 50 Idaho 226. (3) Ae= 
ceptance conditioned on the vendor 
passing on the question whether the 
purchaser was reliable and worthy 
of confidence. Quinn v. Daly, 133 N. 
Hy 290), 300% TI 273. (4) = Offers’ to 
make quitclaim deed accepted on con- 
dition that offeror turn over certain 
other deeds. Egger y. Nesbit, 27 S. 
W. 385, 122 Mo. 667, 43 Am.S.R. 596. 
(5) Condition that vendor be allowed 
to collect the rent for the following 
year. Sarran vy. Richards, 132 S.W 
285, 151 Mo.App. 656. (6)  Condi- 
tion that vendor build a line fence. 
Hamilton v. Patrick, 16 N.Y.S. 578, 
62 Hun 74 [aff 43 N.E. 987, 149 N.Y. 
580]. (7) Requirement of assign- 
ment of insurance policies. Beiseker 


v. Amberson, 116 N.W. 94, 17 N.D. 
215% 


[b] 
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Rule illustrated—(1) Where 
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prepared and approved by the parties or which oth- 
erwise leaves the terms open to future arrangement 


or negotiation.?§ 


' [§ 62] (b) When Acceptance Not Conditional or 
If an offer is accepted as made, the 


Variant.?° 


a person applied to a land company to 
purchase land from it, the latter could 
not accept by requiring him to con- 
tract with a third person to purchase. 
Federal Land, ete., Co. v. Hatch, 125 
N.W. 837, 147 Iowa 18. (2) Wherean 
offer was accepted by the purchaser 
with an instruction to the owner to 
make a deed in blank and send it and 
the abstract to a bank, with directions 
to deliver on payment of the money, 
but the owner sent a deed, containing 
a reservation of mineral and_ oil 
rights, which the purchaser refused 
to accept, it was held that there was 
no contract for the purchase and sale 
of the land. Wallace v. Bogigian, 194 
P. 632, 108 Kan. 216. (3) Where an 
offer was made to purchase realty 
for four hundred thousand dollars, 
and not accepted in accordance with 
its terms, but a proposition made to 
sell and convey good title, except pas- 
sageway rights, party wall agree- 
ments, and restrictions of record, 
such purported acceptance was rather 
in the nature of a new offer or counter 
proposal, and hence there was no 
binding agreement. Lawrence | v. 
Rosenberg, 130 N.E. 189, 238 Mass. 
138. (4) Where an offer to sell land 
mentioned no rights of way, a reply 
by the offeree to close the deal, stating 
that he understood that “rights of 
way are included, as we talked” is not 
an effectual acceptance. Bradley v. 
Haven, 94 N.H. 268, 208 Mass. 300, 
(5) <A proposition to purchase prop- 
erty, provided a guaranty to keep a 
eertain street open should be execut- 
ed, does not become a complete agree- 
ment, where, in the acceptance of the 
proposition, no provision is made for 
the guaranty. Connor v. Buhl, 73 N. 
W. 821, 115 Mich. 531. (6) Where an 
offer requires a deal to be closed im- 
mediately an acceptance requiring 
time to examine the abstract is not 
effectual. Brearley v. Schoening, 210 
N.W. 588, 168 Minn. 447: (7) Where 
an offer to sell lands is for one thou- 
sand five hundred dollars net cash, 
and the proposed buyer executes a 
deed misdescribing the land and re- 
quests the proposed seller to sign the 
deed and draw upon him for the pur- 
chase price, this is not an acceptance 
of the offer as made, but is in reality a 
counter proposition. Fowler v. Nun- 
nery, 89 So. 156, 126 Miss. 510. (8) 
Where defendant offered to buy land 
from plaintiff, initial payment in 
escrow to be released after receipt of 
clear title, but plaintiff's acceptance 
was conditioned that payment in es- 
crow be check to his order, to be re- 
leased on certification by a trust com- 
pany holding it as to clear title, there 
was no binding contract of sale. 
Dodsworth v. Christoffer Hannevig, 
Inc., 172 N.Y.S. 572, 184 App.Diy. 539. 
(9) Where an agreement. of sale 
called for the purchase of certain lots 
in a real estate development designat- 
ed as “Brentwood Park,” and the ven- 
dor, after the signing of the contract, 
added the word “addition,” which was 
the name of another plan of lots, such 
an alteration changed the terms of 
the agreement, and the vendee was 
within his rights when he refused to 
carry out its conditions. Brentwood 
Realty Co. v. Moses, 73 Pa.Super. 307. 
(10). Where defendants agreed to sell 
their lots, reserving the right to re- 
move a trap therefrom, and the pur- 
chaser struck out the reservation 
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acceptance is not qualified or conditicnal because of 
the expression of a hope,?° request or suggestion,** 


or because of the insertion of an immaterial varia- 


clause, the contract as modified could 
not be enforced. Moon v. Bollwinkel, 
154 P. 939) 47 Utah! 389. (11) "Owns 
er’s acceptance of offer specifying 
that purchaser should satisfy the ten- 
ant with whom he claimed to have 
only a tentative agreement was held 
not to create a binding contract, the 
stipulation as to satisfying tenant 
constituting a material condition. 
Helmholz v. Greene, 181 N.W. 221, 173 
Wis. 306. 


[ec] Additional requirement that 
abstract be furnished is a material 
condition making the purported ac- 
ceptance ineffectual. Lacey v. 
Thomas, 164 F. 623; Knox v. McMur- 
ray, 140 N.W. 652, 159 Iowa 171; Fle- 
gel v. Dowling, 102 P. 178, 54 Or. 40, 
135~Am.S'R. 812. 19 Ann*Cas.' 1159: 
And see cases supra note 20 [b]. 


Delivery of possession in reason- 
able time as condition see infra § 62. 


ae. U.S.—Couch y. McCoy, 138 F. 
696. 
Ill._—Dreiske v. Joseph N. BHisen- 


drath Co., 73 N.H. 379, 214 Ill. 199. 


Iowa.—Goodenow v. Barnes, 
Iowa 561. 


Md.—Somerville v. Coppage, 61 A. 
3L8, 101 Md: 519; 

Pa.—Henry v. Black, 63 A. 250, 213 
Pa. 620. 

Va.—Virginia Hot Springs Co. v. 
Harrison, 25 S.E. 888, 93 Va. 569. 

Eng.—Hussey vy. Horne-Payne, 4 
App.Cas. 311; Winn vy. Bull, 7 Ch.D. 
29; Brien v. Swainson, L.R. 1 Ir. 1353 
Chinnock y. Ely, 4 De G.J.&S. 638, 69 
Eng.Ch. 488, 46 Reprint 1066; Warner 
v. Willington, 3 Drew. 523, 61 Reprint 
1002; Harvey v. Barnard’s Inn, 50 L. 
J.Ch. 750; Vale of Neath Colliery Co. 
v. Furness, 45 L.J.Ch. 276; Ball v. 
Bridges, 30 L.T.Rep.N.S. 430; Clark 
v. Robinson, 51 Wkly.Rep. 443. 


B.C.—Williams v. Hamilton, 14 B.C. 
47 [aff 13 B.C. 268]. 

Ont.—Queen’s College v. Jayne, 10 
Ont.L. 319, 5 Ont.W.R. 666. 


[a] Rule applied.—(1) Where the 
owners accepted the offer and added, 
“We now hand you two copies of con- 
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| ditions of sale, which we have signed; 


we will thank you to sign same and 
return one of the copies to us.” 
Crossley v. Maycock, L.R. 18 Eq. 180. 
(2) Acceptance of an offer to pur- 
chase, “subject to the terms of a con- 
tract being arranged” with a solicitor. 
Honeyman v. Marryatt, 6 H.L.Cas. 
112, 10 Reprint 1236. 


Dependence of mutual assent upon 
formal contract see supra § 46. 

29. In contracts generally see Con- 
tracts § 86. 


30. Cline v. Beaumont, 1 De G.& 
Sm. 397, 68 Reprint 1121 (contract 
completed by an absolute acceptance 


followed by an expression of hope, as. 


to the time of delivering possession). 


31. Ga.—Whelchel vy. Waters, 111 
Si Hy 25,°152)\Gai 614. 


Mass.—Beach & Clarridge Co. v. 
American Steam Gauge & Valve Mfg. 
Co., 94 N.H. 457, 208 Mass. 121. 

Mont.—Long v. Needham, 96 P. 731, 
37 Mont. 408. 

W.Va.—Turner v. McCormick, 49 S. 
BE. 28, 56 W.Va. 161, 107 Am.S.R. 904, 
67 L.R.A. 853. 


> 


tion or condition.** Nor is an acceptance conditional 
or variant from 


the offer where it contains a term 


Wis.—Curtis Land, etc., Co. v. In- 
terior Land Co., 118 N.W. 853, 137 
Wis. 341, 129 Am.S.R. 1068; Kreutzer 
v. Lynch, 100 N.W. 887, 122 Wis. 474; 
Matteson v. Scofield, 27 Wis. 671. 


Eng.—Munro vy. Taylor, 8 Hare 51, 
32 Eng.Ch. 51, 68 Reprint 269. 


Can.—Lareau v. Poirier, 51 Can.S.C. 
63%=.25) DIE R 266% fat 223 QueskoB: 
495]. 


B.C.—Calvin v. Andrews, 
236 [aff 38 Can.8.C. 588]. 


But see De Jonge v. Hunt, 61 N.W. 
341, 103 Mich. 94 (holding that, where 
the owner of land in Michigan, who 
resided in Iowa, offered by letter to 
sell the land to a resident of the city 
in which it was situated for a certain 
sum cash net, thus impliedly requir- 
ing payment of the purchase price to 
the offerer at his place of residence in 
Iowa, an acceptance by letter of the 
offer as to price, coupled with a re- 
quest that the deed be sent to a third 
person in the city where the offeree 
resided, was not an unqualified ac- 
ceptance, although accompanied by a 
statement that the offeree would pay 
for the land there, if it was the same 
to the offerer, but if he had any ob- 
jections he could do differently). 


[a] Illustrations.—(1) Suggestion 
of a different bank as the agency 
through which the business is to be 
transacted. Long v. Needham, 96 P. 
731, 37 Mont. 408. (2) Request for a 
departure from the terms as to time 
and place of performance. Turner v. 
McCormick, 49 S.E. 28, 56 W.Va. 161. 
(3) Request ina letter of acceptance: 
‘if it is just as satisfactory to you, 
will you please send your deed to” a 
specified bank “for collection?” Cur- 
tis Land, etc., Co. v. Interior Land 
Co., 118 N.W. 853, 137 Wis. 341, 129 
Am.S.R. 1068. (4) Request that the 
deed and abstract of title be forward- 
ed to a certain bank, to be inspected 
by the purchaser and, if the title was 
found perfect, to be delivered to him 
on payment of the purchase price. 
Kreutzer v. Lynch, 100 N.W. 887, 122 
Wis. 474. (5) Suggestions as to the 
course which might be adopted for 
the purpose of obviating difficulties in 
the completion of the contract. Mun- 
ro v. Taylor, 8 Hare 51, 32 Eng.Ch. 51, 
68 Reprint 269. (6) Request for par- 
ticulars of title. Lareau v. Poirier, 
51 Can.S.C. 637, 25 Dom.L.R. 266 [aff 
23 Que.K.B. 495]. 


[b] Request of further corporate 
resolutions.— Where, pursuant to oral, 
negotiations for the sale of land by 
one corporation to another, the board 
of directors of the proposed vendor 
pass a resolution which is sufficient in 
form to constitute a written memo- 
randum within the statute of frauds 
and deliver it to the proposed pur- 
chaser, the action of the latter in re- 
questing, on the advice of its attor- 
ney, passage of a further resolution 
to obviate possible defects in the one 
first passed is not a rejection of the 
contract as completed by the passage 
of the first resolution. Western Tim- 
ber Co. v. Kalama River Lumber Co., 
85 P. 338, 42 Wash. 620, 114 Am.S.R. 
137, 6 L.R.A.N.S. 397, 7 Ann.Cas. 667. 

32. Northwestern Lumber Co. v. 
Grays Harbor & P. S. Ry. Co., 208 F. 
624 [aff 221 F. 807,137 C.C.A. 365]; 
Lescher v. Baird, 294 S.W. 17, 178 
Ark. 1033; Bushmeyer v. McGarry, 


12 B.C. 


For later cases, developments and changes in. the law see Annotations, same title and section number, 


4 
i 
, 


§§ 62-65] 


or condition which is a mere reiteration of one ex- 
pressed or implied by law in the offer,?? even though 
A variation of a 
term, beneficial to the offeree, so as to render it less 
beneficial to him, does not invalidate the accept- 
New proposals made after acceptance do 


special stress is laid thereon.?4 


ance.*® 
not nullify the acceptance.®® 


[$ 63] (c) Acceptance of Conditional or Varying 
If a person who has made an offer 
to sell or purchase land on certain terms agrees to, 
and accepts, an acceptance varying from this offer, 
his acceptance creates a contract on the terms of the 


Acceptance.?7 


counteroffer.?8 


[§ 64] (6) Communication of Acceptance®®—(a) 
Necessity. In order to turn an offer into a binding 
contract it is necessary that the acceptance be com- 
municated to the person making the offer or put in 


166 S.W. 168, 112 Ark. 373. 


{a] hus, where defendant offered 
to sell land, agreeing to make a deed 
and deliver the abstract upon pay- 
ment of the purchase price, plaintiff’s 
request that the abstract be furnished 
immediately did not render his ac- 
ceptance qualified, for if defendant 
could not, furnish good title plaintiff 
would be entitled to a return of his 
money. Bushmeyer v. McGarry, 166 
S.W. 168, 112 Ark. 373. 


33. Ala.—Ryder v. Johnston, 45 So. 
181, 153 Ala. 482. 


Tll.—Bolton v. Huling, 91 I11.App. 
350 [rev on other grounds 63 N.E. 
140, 195 Ill. 384]. 


Mo.—Cavender v. Waddingham, 5 
Mo.App. 457. 


Wis.—Curtis Land, ete., Co. v. In- 
terior; Iuaand .Co:, 118, NW... 853,037 
Wis. 341, 129 Am.S.R.°1068. rf 


Eng.—Hussey v. Horne-Payne, 4 
App.Cas. 311 [aff on other grounds 8 
Gh. D670]. 


B.C.—Calori v. Andrews, 12 B.C. 236 
[aff 38 Can.S.C. 588]. 


[a] Delivery of possession.— 
Where the acceptance of an offer to 
purchase real estate provides that the 
present occupants shall have a rea- 
sonable time in which to vacate. the 
premises, this is not a modification 
of the proposition or a counter propo- 
sition, but is an unconditional ac- 
ceptance of the offer as made. They 
would be entitled to a reasonable 
time to vacate whether so stipulated 
or not. Cavender v. Waddingham, 5 
Mo.App. 457. But see North Texas 
Bldg. Co. v. Coleman, (Tex.Civ.App.) 
58 S.W. 1044 (holding that where 
plaintiff offered to sell defendant a 
ranch, and defendant wrote that pos- 
session must be given at once and cat- 
tle removed by a certain date, and 
plaintiff replied that he could give 
possession, but that he might be de- 
layed several days in removing the 


cattle, the acceptance was condi- 
tional). 
[b] Description of land.—An ac- 


ceptance of an offer to sell land is not 
conditional or variant from the offer 
because it adds to the description of 
the land the county and state omitted 
in the offer, where it merely gives a 
definite description of the land with 
which both parties understand they 
are dealing. Curtis Land, etc., Co. v. 
Interior Land Co., 118 N.W. 853, 137 
Wis. 341, 129 Am.S.R. 1068. 


[c] Terms as to title—(1) IY the 
offer does not make express provision 
for the condition of the title to realty 
sold the implication of the law is that 
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a way to be communicated to him by some act ex- 
pressly or imphedly authorized by the offer,*® but 
it is not necessary in all cases that knowledge of 
the communication of the acceptance be brought 
home to the party who makes the offer before crea- 
tion of a binding contract. 


Where an agreement 


is made by an agent with the purchaser subjest to 


the approval of the owner, notice of the owner’s 
approval must be communicated to the purchaser.*? 

[§ 65] (b) Mode of Communication.‘ 
requires no particular form of notice of aeceptance,** 
such being determined from the terms of the of- 


The law 


fer,*® and, unless otherwise provided, or not in vio- 
lation of the statute of frauds, an oral notice of 


such title shall be marketable, and an 
acceptance which reiterates this im- 
plied term of the offer, as by stipulat- 
ing that the title shall be satisfactory 
or good, corresponds to the legal ef- 
fect of the offer and is valid. Ryder 
v. Johnston, 45 So. 181, 153 Ala. 482; 
Bolton v. Huling, 91 Ill.App. 350 [rev 
on other grounds 63 N.E. 140, 195 I11. 
384]; Calori v. Andrews, 12 B.C. 236 
[aff 38 Can.S.C. 588]. (2) And, since 
an offer to sell land which is silent 
as to the nature of the title and the 
character of the proposed conveyance 
implies that a marketable title free 
from encumbrances is to be conveyed, 
an acceptance is not bad because it 
calls attention to outstanding taxes 
or encumbrances and requires their 
payment or removal. Curtis Land, 
ete., Co. v. Interior Land Co., 118 N.W. 
853, 187 Wis. 341, 129 Am.S.R. 1068. 

Condition that title be subject to 
approval by certain person see supra 
§ 61 

34. Bolton v. Huling, 91 Ill.App. 
350 [rev on other grounds, 63 N.E. 
140, 195 Ill. 384]. ; 


35. Collin v. Wetzel, 161 A. 18, 163 
Mad. 194. 
[a] MTllustration.—Where an offer 


to sell allowed sixty days for settle- 
ment, an.acceptance thereof, fixing 
settlement at less than sixty days, 
was held not a variance. Collin v. 
Wetzel, 161 A. 18, 163 Md. 194. 

36. Bushmeyer v. McGarry, 166 S. 
W. 168, 112 Ark. 373. 

[a] Where acceptance oral the 
drawing of a different written agree- 
ment does not destroy it. Beach & 
Clarridge Co. v. American Steam 
Gauge & Valve Mfg. Co., 94 N.E. 457, 
208 Mass. 121. 

37. In contracts 
Contracts § 87. 

38. Cal.—Wilson v. White, 119 P. 
895, 161 Cal. 453. 

Ga.—Fraser v. Jarrett, 112 S.H. 487, 
153 Ga. 441. 

Ill.—Bolton v. Huling, 
350 [rev on other grounds 63 
140, 195 Ill. 384]. 

N.Y.—Karales v. Bosson, 236 N.Y.S. 
633, 135 Misc. 146. 

Or.—Flegel v. Dowling, 102 P. 178, 
54 Or. 40, 135 Am.S.R. 812, 19 Ann. 
Cash1159. 

Wis.—Matteson v. Scofield, 27 Wis. 
671. 

B.C.—Calori v. Andrews, 
236 [aff 38 Can.S.C. 588]. 

{a] Connteroffer held not accept- 
ed.—Stansbury v. Cooper, 152 P. 948, 
28 Cal.App. 444; McCullough v. Well- 
er,, 290.S,W., 675, 217 Ky... 839; Be- 


generally see 


91 Ill.App. 
N.E. 


12. 3B.Cy 


acceptance-is usually sufficient.4® 
stances are such as to make acceptance by post or 
telegraph a reasonable and proper method, the ac- 
ceptance may be so made,*? in which case, unless 


If the cireum- 


wick v. Hanika, 106 N.W. 638, 142 
Mich. 206; Laney v. Ricardo, 172. N. 


W. 141, 169 Wis. 267. 


39. In contracts generally see 
Contracts §§ 88-91. 

40. U.S.~—Ryan v. U:. S:, 10° S:Ct; 
913, 136 U.S. 68, 34 L.Ed. 447. 

Cal.—Canty v. Brown, 105 P. 428, 
11 Cal.App. 487. 

Colo.—Morath v. Perkins, 278 P. 


611, 86 Colo. 101. 

Ill.— Gross v. Arnold, 52 N.E. 867, 
1 bi (fio OMY (aye 

Iowa.—Crane v. Gritton, 6 N.W. 79, 
7 N.W. 1388, 54 Iowa 738. 

Kan.—Madden vy. Cheshire Provi- 
dent Inst., 94. P. 798, 77 Kan. 415. 

Mass.—Dunham y. Boston, 12 Al- 
len 375. 

N.J.—Potts v. Whitehead, 20 N.J. 
Ha: 55 [aff 23 N.JvEq. 5127. 

N.Y:—Hamilton v. Patrick, 16 N.Y. 
S. 578, 62 Hun 74 [aff 43 N.B. 987, 149 


N.Y. 5801;,. Britton’ v. Phillips, 24 
How.Pr. 111. 
N.C.—Cozart v. Herndon, 19 S.E. 


158, 114 N.C. 252. 


Ohio.—Painter v. Brainard-Cedar 
ame Co., 163 N.E. 57, 29 Ohio App. 


ye aeo es v. Renneker, 25 S.C. 
oO . 

Wash.—Koepke Sayles & Co. 
Lustig, 288 P. 458, 155 Wash. 70. 


W.Va.—Dyer v. Duffy, 19 S.E. 540, 
39 W.Va. 148, 24 L.R.A. 339; Watson 
v. Coast, 14 S.E. 249, 35 W.Va. 463; 
Barrett v. McAllister, 11 S.E. 220, 33 
W.Va. 738; Weaver v. Burr, 8 S.B. 
743, 31 W.Va. 736, 3 L.R.A. 94. 


Vv. 


41. See infra § 65. 

42. Koepke Sayles & Co. v. Lustig, 
283 P. 458, 155 Wash. 70. 
A A Mode of acceptance see supra 
8 3 


44. Painter v. Brainard-Cedar 
only Co., 163 N.E. 57, 29 Ohio App. 


45. Painter Vv. Brainard-Cedar 
Realty Co., supra. 
46. Painter Vv. Brainard-Cedar 


Realty Co., supra; Cullen v. Donahue, 
121 A. 392, 45 RI. 237; Crowley v. 
Vaughan, 106 S.E. 539, 88 W.Va. 223; 
Seas Vv. Risk, 102 S.E. 725, 86 W.Va. 


Requirement of written acceptance 
by statute of frau&é&s see Frauds, 
Statute of § 316. 

47. Ark.—Kempner v. Cohn, 1 S.W. 
869, 47 Ark. 519, 58 Am.R. 775. 


Idaho.—Thompson y. Burns, 99 P. 
111, 15 Idaho 572, 
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the offer provides otherwise, it is completed as soon 
as the letter is posted or telegram sent,*® whether 
or not it is later delivered,*® provided the letter has 
been properly posted and addressed.°° 
does not either expressly or impliedly provide a 
method of acceptance, an acceptance to be effectual 
must actually be brought to the knowledge of the 
party making the offer,®! and so, if the offerer does 
not indicate either expressly or impliedly that ac- 
ceptance by post is an authorized method, acceptance 
is not completed until the actual delivery of the 
Where the owner intimates that the act 
of taking possession of the land will be treated as 
an acceptance of his offer to sell, it has been held 


letter.>2 


Iowa.—Moore vy. Pierson, 6 Iowa 


279, 71 Am.D. 409: 

Mont.—Long v. Needham, 96 P. 731, 
37 Mont. 408. 

N.J.—Potts v. Whitehead, 20 N.J. 
Eq. 55 [aff 23 N.J.Eq. 512]. 

N.D.—Mitchell v. Knudtson Land 
Co., 124 N.W. 946, 19 N.D. 736. 

W.Va.—Watson vy. Coast, 14 S.E. 
249, 35 W.Va. 463; Weaver v. Burr, 
ee W435 Sih Wi Vids t co Oye luskyas, 


Wis.—Curtis Land, ete., Co. v. In- 


terior Land Co., 118 N.W. 853, 137 
Wis. 341, 129 Am.S.R. 1068. 
Eng.—Henthorn y. Fraser, [1892] 
NGM 
4g. Ark.—Kempner v. Cohn, 1 S.W. 
869, 47 Ark. 519, 58 Am.R. 775. 
Ill.—Wagner v. McClay, 138 N.E. 
164, 306 Ill. 560. 
Iowa.—Moore v. Pierson, 6 Iowa 


279, 71 Am.D. 409. 
Ky.—Chiles v. Nelson, 7 Dana 281. 


N.J.—Potts v. Whitehead, 20 N.J. 
Eq. 55 [aff 23 N.J.Eq. 512]. 
Tex.—Bowen v. Speer, (Civ.App.) 


166 S.W. 1183. 


W.Va.—Campbell v. Beard, 50 S.E. 
747, 57 W.Va. 501; Weaver v. Burr, 
8 S.E. 743; 31 W.Va. 736, 3 U.RoA. 94. 

Eng.—Henthorn v. Fraser, [1892] 
2 Ch. 27; Potter v. Sanders, 6 Hare 
1, 31 Eng;Ch. 1, 67 Reprint 1057. 


Acceptance by post or telegraph in 
ponacts generally see Contracts §§ 
116-119. 


49. Bowen vv. Speer, (Tex.Civ. 
App.) 166 S.W. 1183; Weaver v. Burr, 
8 S.E. 743, 31 W.Va. 736, 3 L.R.A. 94. 


50. Britton v. Phillips, 24 How.Pr. 
CNe Yee tat, 

[a] Thus: (1) A mere deposit of 
a letter of acceptance in the post- 
office, properly addressed but with- 
out prepayment of postage, is not suf- 
ficient. Britton v. Phillips, 24 How. 
Pre (Ney) el 102) +Ant acceptance 
directed to a place where the ad- 
dressee sometimes resorts, and at 
which he receives letters when there, 
will not, if not proved to have been 
actually received, be sufficient. Potts 
v. Whitehead, 20 N.J.Eq. 55 [aff 23 N. 
JMG. 6 512)). 

51. Ryan v. United States, 10 S.Ct. 
913, 1386 U.S. 68, 34 L.Ed. 447: Potts 
Vv. Whitehead, 30 N.J.Eq. 55 [aff 23 
N,J.Eq. 512]; Connor v. Renneker, 
25 S.C. 514; Weaver v. Burr, 8 S.B. 
743, 31 W.Va. 736, 3 L.R.A. 94. 

52. Scottish-Americadn Morte. Co. 
v. Davis, 74 S.W. 17, 96 Tex. 504, 97 
Am.S.R. 932. 

53. Carr v. Canadian Northern R. 
Co., 17 Man. 178. 

[a] Sale to third person as elec- 
tion to buy.—Where defendant ac- 
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necessary.°? 


If the offer 


revoked.°® 


cepted a deed as security under an 
agreement to give eight hundred dol- 
lars for the land if it suited him, his 
act in thereafter conveying the lana 
to a third person before inspecting 
same constitutes an election to buy 
at eight hundred dollars. Newcomer 
v. Sheppard, 152 P. 66, 51 Okl, 335. 


54 Cullen v. Donahue, 121 A. 392, 
45 R.I. 237; Wright v. Bigg, 15 Beav. 
592, 51 Reprint 668; Calori v. An- 


drews, 12 B.C. 236 [aff 38 Can.S.C. 
588]. : 

55..-Crane v., Gritton, 6°N.W. 79, 7 
N.W. 138, 54 Iowa 738; Madden v. 


Cheshire Provident Inst., 94 P. 793, 77 
Kan. 415. 


[a] Illustration.—Agents author- 
ized to secure a purchaser of real 
estate wrote to the owner submit- 
ting an offer to purchase, and the 
owner replied authorizing the agents 
to accept the offer and inclosing deeds 
conveying the property to the propos- 
ed purchaser. Before this action had 
been communicated to the proposed 
purchaser the agents received from 
another a better offer, of which they 
informed the owner and which he 
accepted, and the real estate was sold 
and conveyed under the second offer. 
It was held that there was no accept- 
ance of the first offer, since the let- 
ter and deeds were as much in the 
owner’s control while in the hands of 
his agents as though they had never 
left his possession, and therefore the 
person making the same could not re- 
cover damages for a refusal to convey 
the real estate. Madden v. Cheshire 
papvaten DIS py, 4 go mwihth acon. 


56. ' U.S.—Ryan v. U. S., 10 S.Ct. 
OTS LSC WS. [68 ees Andy 44 aearr 
v. Duval, 14 Pet. 77, 10 L.Ed. 361. 


Ala.—Fullenwider v. Rowan, 34 So. 
975, 136 Ala. 287. 


Ark.—Wilson v. Spry, 223 S.W. 564, 


145 Ark. 21; Jones v. Lewis, 117 S. 
W. 561,39 Ark. 868°) Kenipner v. 
Cohn, 1 S.W. 869, 47 Ark. 519, 58 Am. 
Evan adios 


S‘al—Vassault v. Edwards, 43 Cal. 
458. 


Colo.—Carlsen vy. Hay, 195 P. 103, 
69 Colo. 485. 


Fla.—Frissell v. Nichols, 114 So. 
431, 94 Fla. 4038; Tucker v. Gray, 90 
SO; Wh 8,82 Blare 3 bu. 


Ill.—Kamenjarin v. Williams, 158 


N.E. 568, 327 Ill. 261; Perkins v. Had- 
sell, 50 Ill. 216. 


Ind.—Burk v. Mead, 64 


N.E. 880, 
159 Ind. 252. 


Iowa.—Moore v. Pierson, 6 Iowa 
279, 71 Am.D. 409. 
Kan.—Quinton v. Mulvane, 81 P. 


486, 71 Kan. 687; Chadsey v. Condley, 
62 P. 6638, 62 Kan. 853. 


Ky.—Posey v. Kimsey, 142 S.W. 


Communication to agent of. offerer. 
tion of an acceptance may be made to the agent of 
the proposer if the agent is expressly or impliedly 
authorized to receive it,°* but an acceptance is not 
effectual if communicated to a third person only, 
not the proposer’s agent for such purpose.°® 


[§ 66] c. Effect of Acceptance. 
an outstanding offer completes the contract, and it 
is thereupon binding upon both parties, so that nei- 
ther the offer nor the acceptance can thereafter be 
An agreement or offer giving an oppor- 


[§§ 65-66 


that no further communication of acceptance is 


Communica- 


Acceptance of 


703, 146 Ky. 205. 
Mass.—Beach & Clarridge Co. v. 
American Steam Gauge & Valve Mfg. 


Co., 94 N.E.°457, 208 Mass. 121; Bos- 
ton, ete., RB. Co.7V. Bartlett, 3. Cush: 


Mich.—Glanbin v. Kousin, 229 N.W. 
417, 249 Mich. 603; Wilcox y. Cline, 
38 N.W. 555, 70 Mich. 517. 


Miss. ane v. Blair, 26 Miss. 309, 
59 VAmMsDs 257. 


Mont.—Long v. Needham, 96 P. 731, 
37 Mont. 408. 


N.J.—Houghwout v. 
ING J) EG: oSilib: 


N.Y.—Gates v. Dudgeon, 66 N.E. 
116, 173 N.Y. 426, 93 Am.S°R. 608; 
Beckrich v. North Tonawanda, 64 N.E. 
6, 171 N.Y. 292; Stewart v. Gillett, 
139 N.Y.S. 583, "19 Misc. 93 [aff 156 
N.Y.S. 1146, 171 App.Div. 967]. 

N.C.—Rodman v. Robinson, 47 S.E. 
19 TSS NEC3 5503; LOI" AimsSiRe 87 ie Go 
ERAS 682. 

N.D.—Mitchell v. Knudtson Land 
Co., 124 N.W. 946, 19 N.D. 736. 

Pa.—Corson v. Mulvany, 49 Pa. 88, 
88 Am.D. 485. 

Philippine.—Cavada_ v. 
Philippine 982. 

Porto Rico.—Abella v. Antufiafio, 14 
Porto Rico 485. 


R.I.—Cullen y. Donahue, 121 A. 392, 
Ab PRS ie 


Boisaubin, 18 


Diaz, 37 


S.C.—McMahan v. McMahon, 115 
SH 2 982 SiC M3 86a 2 GAL mead aoe 
Tex.—Fuersteneck v. Clark, (Civ. 


App.) 195 S.W. 294; Longinotti v. 
McShane, (Civ.App.) 184 S.W. 598. 


Va.—Turner & Happersett v. Hall 
& Connor, 104 S.E. 861, 128 Va. 247. 


Wash.—Edwards vy. Thompson, 169 
P. 327, 99 Wash. 188. 


W.Va. Crowley v. Vaughan, 106 
S.E. 539, 88 W.Va. 223; Weaver v. 
rire °8 S.E. 743, 31 W.Va. 736, 3 = 

29 

Eng.—Honeyman v. Marryatt, 6 H. 
L.Cas. 112, 10 Reprint 1236. 


Sask.—Harris v. Darroch, 1 Sask.h. 
116. 


[a] Similar expressions of effect 
of acceptance.—(1) Legal status of 
transaction is fixed. Pearce v. Third 
Ave. Improvement Co., 128 So. 396, 
221 Ala. 209. (2) Obligation is com- 
plete. Brady v. Fontenot, 61 So. 838, 
132 La. 826. (38) Relation of vendor 
and purchaser is created. Babcock 
v. Dean, 252 N.Y.S. 419, 140 Mise. 800; 


Lester v. Hutson, (Tex.Civ.App.) 167 
S.W. 321. 
[b] Promise to repurchase.—A 


provision in a contract of sale that 
the vendor will repurchase the prop- 
erty on certain conditions is an offer 
to repurchase, which ripens into a 
contract on compliance with the con- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tunity to purchase land within a certain time, al- 
though without consideration, becomes a binding con- 
tract when accepted within that time if it has not 


previously been withdrawn.57 


ditions by the purchaser. McFar- 
Jand-v. McCormick, 86 N.W. 369, 114 
Iowa 368. 


[c] Effect as title bond.—Where a 
written offer to sell certain land was 
accepted in writing by the vendee, 
such offer and acceptance constituted 
a title bond enforceable by either 
party. Evans v. Stratton, 134 S.W. 
1154, 142 Ky. 615, 34 L.R.A.N.S. 393. 


57. U.S.—Wheeling Creek Gas 
Coal, etc., Co. v. Elder, 170 F. 215. 


Ala.—Linn v. McLean, 80 Ala. 360. 


Ark.—Jones v. Lewis, 117 S.W. 561, 
89 Ark. 368. 


Cal.—Smith v. Bangham, 104 P. 
639,156 Cal.’ 359, 28° Ls RVAIN.S. 5223 
Stanton v. Singleton, 54 P. 587. 


Fla.—South Florida Citrus Land 
Co. v. Walden, 51 So. 554, 59 Fla. 606. 


Ga.—Black vy. Maddox, 30 S.E. 7238, 
104 Ga. 157. 


Ill.—Threlkeld v. Inglett, 124 N.E. 
368, 289 Ill. 90; Carter v. Love, 69 N. 
E. 85, 206 Ill. 310; Guyer v. Warren, 
51 N.E. 580, 175 Ill. 328. 

Ky.—Klatch v. Simpson, 34 S.W. 
(2d) 951, 237 Ky. 84; Walton’s Ex’r 
v. Franks, 228 S.W. 1025, 191 Ky. 32; 
Murphy, Thompson & Co. v. Reid, 101 
SW. 964) 125 Ky. 5850 31 Ky.) 176, 
128 Am.S.R. 259, 10 L.R.A.N.S. 195. 

Mich.—Wilcox y. Cline, 38 N.W. 555, 
70 Mich. 517. 


Mont.—Ide v. Leiser, 24 P. 695, 10 
Mont. 5, 24 Am.S.R. 17. 

Neb.—Von Knuth vy. Ryan, 186 N.W. 
ot, 107 Nebs sbi: 


N.J.—Brooks v. Wentz, 49 A. 147, 
61 N.J.Eq. 474. 


N.C.—Hardy v. Ward, 64 S.E. 171, 
150 N.C. 385. 


Or.—Friendly v. Elwert, 105 P. 404, 


TPE 690 12 PH 085.50 Orr 599: 
Ann.Cas.1913A 357. 
Pa.—Pennsylvania Min. Co. v. 


Smith, 56 A. 426, 207 Pa. 210. 


Tex.—Williams v. Graves, 26 S.W. 
334, 7 Tex.Civ.App._ 356. 


Utah.—Fitzgerald v. Boyle, 193 P. 
1109, 57 Utah 234. 

W.Va.—Morris v. Risk, 102 S.E. 
725, 86 W.Va. 30; Donnally v. Parker, 
5 W.Va. 301. 

Eng.—Branson _ y. 
Wkly.Rep. 180. 

58. Corley v. Ehlers, 163 P. 140, 99 
Kan. 748; Jackson v. Rogers, 96 S.E. 
6O2 7 TLIKSSICH 49; 


{a] Contract need not be work of 
art, but is sufficient in form if it 
expresses the intention of the parties. 
Jackson v. Rogers, 96 S.E. 692, 111 S. 
(OPRLEY 


Stammers, 28 


la.—Shaddix ~ v. 127 


59. A Bilbro, 
So. 227, 220 Ala. 657. 


Ark.—Reeves v. Wisconsin & Ar- 
kansas Lumber Co., 42 S.W.(2d) 11, 
184 Ark. 254. 


Cal.— Hansen v. Havener, 231 P. 


861, 69 Cal.App. 337. 

Colo.—Greater Service Homebuild- 
ers’ Inv. Ass’n vy. Albright, 293 P. 345, 
88 Colo. 146. 

Ga.—Baker v. Lilienthal, 169 S.E. 
28; Crawford v. Williford, 89 S.E. 488, 
145 Ga. 550. 

Iowa.—Buser v. Grande Ave. Land 
Co., 234 N.W. 241, 211 Iowa 659. 
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[§ 67] E. Form and Execution*—1. In General. 
Contracts for the sale of land must not only be in 
such form as properly to express the intention of 


the parties,°* but must be definite and certain,®® 


La.—Salles v. Stafford, Derbes & 
Roy, 137 So. 62, 173 La. 361 [annul- 
linge’ 132—-So0:) 140) 17 -LavAppy 440); 
Smith for Use of Exchange Bank v. 
Toler, 137 So. 620, 141 So. 429, 19 La. 
App. 791. 

Minn.—Gruesner vy. Thatcher, 
N.W. 968, 158 Minn. 470. 


Mont.—Linse v. Zastrow, 207 P. 119, 
63 Mont. 241. 


N.Y.—1240 Third Ave. v. Birns, 250 
N.Y.S:- 331, 232 App.Div. 522; Mc- 
Tague v. Conroy, 232 N.Y.S. 171, 133 
Misc. 312 [aff 236 N.Y.S. 844, 227 App. 
Div. 745]. 


$.C.—Stroman vy. South Carolina 
Power Co., 167 S'H: 844, 168 S.C. 538); 
Ellison v. Boyd, 125 S.E. 493, 130 S.C. 
269, 36 A.L.R. 855: Royster v. Fret- 
well, 120 S.B. 715, 127 S:C.. 75. 


S.D.—Dalton v. Snyder, 179 N.W. 
493, 43 S.D. 401. 


Wis.—Miswald-Wilde Co. v. Arm- 
ory Realty Co., 243 N.W. 492 [motion 
gr 244 N.W. 589 (mod 246 N.W. 305) ]. 


[a] Contracts held not too indefi- 
nite or uncertain.—(1) Generally. 
Royster v. Fretwell, 120 S.E. 715, 127 
SC. 75. (2) A clause that the pur- 
chaser agreed to comply with reason- 
able restrictions placed on lots by 
the vendor did not render a sales con- 
tract void for uncertainty. Miswald- 
Wilde Co. v. Armory Realty Co., 
(Wis.) 2438 N.W. 492 [motion gr 244 
N.W. 589 (mod 246 N.W. 305)]. (3) 
In a land contract, a clause that the 
deed should provide for conveyance 
Subject to liens, mortgages, and ease- 
ments aforesaid, the word “mortgag- 
es” did not render. the contract uncer- 
tain. Miswald-Wilde Co. v. Armory 
Realty Co., supra. (4) A provision of 
a land contract specifying the consid- 
eration, to be paid subject to a desig- 
nated loan and, “Give warranty deed 
Ose aurtagisie LOLS SENOS Ae 6e89, LOCK Se 
Byron Drive; Lots 1, 2, 3, 4, 5, 6, 7, 8, 
Block 11, Sylvan Road; Lots 10 and 
51, Block 3; Lots 19-B, Block 5; Lot 
45, Block 3; all in Sylvan Hills—14 
lots—$2,000, $28,000, $65,000,” is not 
too indefinite. Baker v. Lilienthal, 
(Ga.) 169 S.E. 28. (5) A contract for 
the sale of land which provided for 
a mortgage in part payment with in- 
terest payable annually is not invalid 
because it fails to specify the rate of 
interest and the date when’ payable, 
since the law fixes the interest rate 
in the absence of agreement by the 
parties, and it will be presumed that 
it was payable annually after the date 
of the completion of the contract. 
Dalton v. Snyder, 179 N.W. 493, 43 S. 
D. 401. (6) A contract for the sale 
of land providing for payment of the 
balance of the purchase price on de- 
livery of the deed, “in cash or on 
terms agreed upon at that time” at a 
specified rate of interest per annum, 
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is not void for indefiniteness. Elli- 
son v. Boyd, 125 S.E. 493, 130 S.C. 


269, 36 A.L.R. 855. (7) A provision in 
a purchase contract for giving back 
to the vendor a lease does not in- 
validate the agreement as indefinite 
Where appropriate words designated 
the parties, the property, the length 
of the term, and the amount of rent. 
1240 Third Ave. v. Birns, 250 N.Y.S. 
331, 232 App.Div. 522. (8) An agree- 
ment to sell property to named per- 
sons for a fixed price within a reason- 
able time if the property ceased to be 
used for generating electric current 
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is not too indefinite as to time. Stro- 
man v. South Carolina Power Co., 167 
S.E. 844, 168 S.C. 538. (9) A land con- 
tract, specifying a consideration of 
sixty five thousand dollars, to be paid 
subject toa designated loan, reducible 
one thousand dollars annually, bear- 
ing interest at six per cent payable 
semiannually thirty seven thousand 
dollars, and free of all other loans, is 
not too indefinite. Baker v. Lilien- 
thal, supra. (10) An agreement in a 
purchase contract for the making of 
a formal lease to include the usual 
covenants does not render the agree- 
ment too indefinite, where essential 
terms are set forth. 1240 Third Ave. 
v. Birns, 250 N.Y.S. 331, 232 App.Div. 
522. (11) A stipulation by the lessee 
in a lease sale contract to take up 
overdue rent notes when he had the 
money is not void for uncertainty. 
Shaddix v. Bilbro, 127 So. 227, 220 
Ala. 657. (12) A provision in a con- 
tract to sell land that the deed, when 
made, was to contain the usual min- 
eral, coal, oil, and gas reservations 
is not so ambiguous as to render the 
contract void. Reeves v. Wisconsin 
& Arkansas Lumber Co., 42 S.W.(2d) 
11; 134 Ark 2545 (13) An escrow 
agreement for the purchase of land, 
and providing for escrow deposit, ad- 
ditional cash on the day named, and 
“on or before $1,000 when papers are 
down, balance of $1,200 by execution 
of mortgage at 7 per cent. dated from 
close of escrow, payable on or before 
One year,’’ has been held not so un- 
certain as to the time of payment of 
the one thousand dollars, or what 
property was to be mortgaged, or by 
whom the mortgage was to be execut- 
ed, or when the interest was to be 
paid. Hansen v. Havener, 231 P. 361, 
69 Cal.App. 337. (14) That a contract 
for the sale of lots granted the ven- 
dor the privilege of making a new 
map or a resurvey of the property 
sold did not nullify the contract for 
uncertainty, under Civ. Code art 1779. 
Salles v. Stafford, Derbes & Roy. 
137 -So. 62, 178 La. 361 “[annullinge 
132 So. 140, 17 La.App. 440]. (15) A 
contract for the sale of ten lots 
providing that the vendor could 
change the location of the lots in 
the same plot is not a nullity for un- 
certainty of the thing sold. Salles v. 
Stafford, Derbes & Roy, supra. (16) 
A contract authorizing the purchaser 
to demand a deed and execute a sec- 
ond mortgage, subject to the first 
mortgage, has been held not void for 
uncertainty. Buser v. Grande Ave. 
Land Co., 234 N.W. 241, 211 Iowa 659. 
(17) A provision in a deed and note 
giving the purchaser an option to pay 
in cash or timber on the land is un- 
ambiguous. Smith for Use of Ex- 
change Bank vy. Toler, 137 So. 620, 141 
So. 429, 19 La.App. 791. (18) A con- 
tract for a conveyance of land, by 
which the purchaser agreed to pay 
the vendor .“the sum.of one dollar 
and other valuable considerations 
($———), under date hereof, the re- 
ceipt of which is hereby acknowledg- 
ed, is not void for indefiniteness, as 
against the contention that the con- 
sideration could not be determined 
therefrom, since the clause “the re- 
ceipt of which is hereby acknowledg- 
ed” has reference to “other valuable 
considerations” as well as to the “one 
dollar.” Linse v. Zastrow, 207 P. 119, 
63 Mont. 241. (19) Failure of a pur- 
chase contract for a newly construct- 


530 [66 C.J.] 


although such contracts are certain if they can be 


made certain.®° 
[§ 68] 2, Oral Contracts. 


ed building to describe details of the 
building does not render the contract 
void as indefinite. 1240 Third Ave. v. 
Birns, 250 N.Y.S. 331, 1232 App.Div. 
522. (20) In a purchase contract 
which also provided for giving back 
lease, a provision that the lease 
should contain ‘‘usual clauses used 
by renting brokers in that vicinity” 
does not invalidate the agreement on 
the ground of indefiniteness. 1240 
Third Ave. v. Birns, supra. (21) An 
agreement for the sale of property, 
providing for a mortgage is not ren- 
dered insufficient and indefinite be- 
cause of a provision for the mortgage 
to be drawn in usual way. McTague 
MIECOuroy, Lost Nay.s. i, wbsol MISse. 
Rep. 312 [aff 236 N.Y.S. 844, 227 App. 
Div. 745]. 


[b] Contracts held too indefinite 
and uncertain.—(1) A contract to sell 
land at a given price, “one-half cash, 
balance one to four years, with inter- 
est at 7 per cent,’ is too vague and 
indefinite as to terms to be enforced. 
Crawford v. Williford, 89 S.E. 488, 145 
Ga. 550. (2) A contract purporting 
to be for the purchase of a home, 
without describing the material of 
which the house is constructed, its 
size, or location, is void for indefinite- 
ness. Greater Service Homebuilders’ 
Inv.,Ass n-v.,Albright,, 293.P. 345, 88 
Colo. 146. (3) Under a written agree- 
ment for the sale of real estate, pro- 
viding as to the payment of a part 
of the purchase price that a mortgage 
be taken out by the parties of the 
first part in a stipulated amount and 
the balance of the purchase price to 
be paid on a contract for deed, the 
terms of payment to be arranged be- 
tween all parties on or before a nam- 
ed date, with interest on all deferred 
payments, not to exceed a stipulated 
per cent, it has been held that the 
failure of the parties to agree on the 
definite terms of payment of all of 
the purchase price rendered the agree- 
ment fatally incomplete and indefi- 
nite and void. Gruesner v. Thatcher, 
197 N.W. 968, 158 Minn. 470. 


Certainty required as to description 
of land see infra §§ 72-82. 


Definiteness of offer and acceptance 
see supra §§ 48, 57. 


60. Freeman: v. Creelman, 212 P. 
56, 60 Cal.App. 14; Baker v. Lilien- 
thal, (Ga.) 169 S.H. 28; Kiker v. 
Broadwell, 118 S.E. 759, 30 Ga.App. 
460; Hecht v. Marsh, 181 N.W. 135, 
£05 INWeb.502) 17 -A.u.R.. 1. 


[a] Thus (1) in view of Civ. Code 
§ 3538, providing ‘that is certain 
which can be made certain,’”” where a 
land sale contract contained two al- 
ternative propositions as to the first 
cash payment, that, if forty acres of 
bare land were set out to trees by the 
purchaser in the spring of 1921, it 
would pay a named price, but if the 
trees were not put out at that time it 
was to pay a greater amount, payment 
depended on a contingency readily de- 
terminable by the fact itself. Free- 
man v. Greelman, 212° RP: 56, 60 ‘Cal. 
App. 14. (2) A land contract provid- 


While under the terms 
of the statute of frauds, in force in most jurisdic- 
tions, and preventing recovery on contracts for the 
sale of any interest in realty unless the contract, 
or some note or memorandum thereof, is in writing, 
and signed by the party to be charged therewith, 
an oral contract for the sale of realty is, in general, 
unenforceable;** nor is such contract operative by 
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way of estoppel.°* 


[$§ 67-68 


In the absence of statutes re- 


quiring contracts for the sale of land to be in writ- 


ing that it was signed subject to be- 
ing able to secure a designated loan 
is not unenforceable because of un- 
certainty as to whether the vendor or 
the vendee was obligated to secure the 
loan, since the intention of the par- 
ties could be shown, and the manner 
of payment made certain, by resort to 
parol evidence. Baker y. Lilienthal, 
(Ga.)-169' (S.E: 28. , (3). A land. sale 
contract which provided that, if the 
vendor had contracted for fruit trees, 
the purchaser should have advantage 
of that contract at the sale price 
agreed on by the vendor, was capable 
of determination by an ascertainable 
fact. Freeman vy. Creelman, supra. 
(4) A land sale contract was not in- 
definite in that it did not appear by 
the purchaser’s offer by whom taxes 
were to be paid during the time that 
a deed remained in escrow, when the 
offer stipulated that the deed should 
so remain until a definite cash pay- 
ment was made, when it was to be 
delivered to the purchaser, who was 
to give the vendor a mortgage for the 
unpaid balance, at which time the 
purchaser would have imposed on him 
the duty of paying taxes assessed. 
Freeman v. Creelman, supra. (5) A 
contract for the sale of land for one 
thousand dollars in cash, one thou- 
sand five hundred dollars on ‘speci- 
fied date, and one thousand two hun- 
dred fifty dollars in monthly notes 
of fifty dollars each, and assumption 
of loan of seven hundred fifty dollars 
“now on the place,’ was not void for 
uncertainty by reason of a provision 
as to the loan, as its identity and 
terms could, if necessary, be shown 
by parol. Kiker v. Broadwell, 118 S. 
E. 759, 30 Ga.App. 460. (6) An er- 
roneous recital in an executory con- 
tract for the sale of land as to the 
valuation fixed on a certain tract in 
the transaction will not invalidate it 
for uncertainty or prevent its en- 
forcement, where the ambiguity is 
explained, and the real valuation in- 
tended by the parties is disclosed by 
the other provisions of the contract. 
Hecht v. Marsh, 181 N.W. 135, 105 
Neb, 502, 17 A.L.R. 1.. (7) The ven- 
dor in an executory land contract, who 
covenants to accept the conveyance of 
a certain tract therein described in 
part payment of the purchase price 
of his land, will not be heard to say 
that the contract was void because 
of an erroneous recital therein of the 
valuation placed on such tract, where 
it appears that he intended to accept 
it at its true valuation, notwithstand- 
ing the error, and was not misled or 
injured thereby. Hecht v. Marsh, su- 


pra. 
[b] Subsequent agreement con- 
cerning selling price may make a 


contract for the sale of land, without 
specifying the selling price, sufficient- 
ly certain. Waites v. Miller, 221 N.W. 
171, 244 Mich. 267. 


Certainty of offer see supra § 48. 


61. See statutory provisions. And 
see Frauds, Statute of § 129. 
62. Lindley v. Lindley, (Tex.Civ. 


App.) 178 S.W. 782. 


ing an oral contract for the sale of real property is 
valid,¢? or is at most voidable.°4 
jurisdictions where the fourth seetion of the original 
statute of frauds or similar provisions have not been 
enacted, an action to recover damages for the breach 
of a parol contract for the sale of lands may be 
maintained by either party thereto.®° 
in those jurisdictions, on breach of a parol agree- 


At any rate in 


Nevertheless, 


[a] @hus an oral agreement be- 
tween certain children of the grantor 
on one side and his daughter to whom 
he had previously made an advance- 
ment on the other side, to waive con- 
flicting claims and divide the land 
equally, on faith of which agreement 
the daughter paid her share of the 
cost of defending a suit, did not give 
her title to her aliquot share of the 
land by estoppel. Lindley v. Lindley, 
(Tex.Civ.App.) 178 S.W. 782. 


63. Duvall v. Guthrie, 3 Bibb 
(Ky.) 5382; Falero v. Falero, 15 Porto 
Rico 111; Downs v. Porter, 54 Tex. 
59; Fenson y. Shore, 22 Man. 595. 


[a] In Porto Rico.—(1) “A sale 
or transfer may be made in various 
manners because in whatever manner 
it may appear that a man has intend- 
ed to bind himself, he is legally bound 
and a contract of this kind [for the 
sale of land] produces its effects be- 
tween the contracting parties and 
their assigns; even if such contract 
has not been made by public deed 
or private document.” Falero v. Fa- 
lero, 15 Porto Rico 111, 118. (2) Un- 
der provisions authorizing the con- 
version of private into public docu- 
ments, contracts for the sale of land 
need not be in writing to be valid as 
between the parties. Acevedo v. Cab- 
allero, 9 Porto Rico 382. (3) But as 
against third parties such contract 
must appear in a publie instrument. 
Acevedo v. Caballero, supra. (4) On 
request of either party a private oral 
contract may be converted into a pub- 
lic contract in writing. Acevedo v. 
Caballero, supra. 

{[b] Prior to enactment of stat- 
utes of frauds, oral contracts for the 
sale of land have been held valid. 
Duvall v. Guthrie, 3 Bibb (Ky.) 532; 
Downs v. Porter, 54 Tex. 59. 

[ec] In Philippines (1) prior to the 
enactment of the code of civil pro- 
cedure an oral contract. under Civ. 
Code arts 1278, 1280 was valid (Del 
Castillo § v. Escarella, 26 Philippine 
409; Dievas v. Chongco, 16 Philip- 
pine 447), (2). notwithstanding the 
fact that it might be necessary for a 
party seeking to enforce such con- 
tract to secure the execution of the 
proper written evidence of the con- 
tract under art 1279 (Dievas v. Chong- 
co, supra). 

64 Hilton v. 
(CRenns) sis; 320; 


“Such a contract is not entirely 
void, but might be completed by the 
voluntary consent of the parties.” 
Hilton v. Duncan, supra. 


65. Johns v. Parsons, 215 S.W. 194, 
185 Ky. 513; Cape Girardeau, ete., R. 
Co. v. Wingerter, 101 S.W. 1113, 124 
Mo.App. 426; Bender v. Bender, 37 
Pa. 419; Hertzog v. Hertzog, 34 Pa. 
418; McDowell v. Oyer, 21 Pa. 417; 
Malaun v. Ammon, 1 Grant (Pa.) 123; 
George v. Bartoner, 7 Watts (Pa.) 
530; Ewing v. Tees, 1 Binn.. (Pa.) 
450, 454, 2 Am.D. 455; Stephens vy. 
Barnes, 20 Pa.Super. 127. 


“No estate in land shall be convey- 
ed by one person to another unless 


Dunean, 1 Coldw. 


For later cases, de=elopments and changes in the law see Annotations, same title and section number, 
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ment to sell land, a party may not be permitted to 
recover as damages the difference between the full 
value of the land and the agreed price.®* Notwith- 
standing the existence of a statute of frauds the 
partial performance of a contract for the sale of 
land may be sufficient to take the case out of the 
In any event, to consti- 


operation of the statute.67 
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tute an oral contract for the sale of land there must 


be present the essential elements of a eontract.*§ 


Dealings in contemplation of written contract. 
Oral negotiations for the sale of land do not con- 
stitute a contract for the sale of such lands,®® par- 
ticularly where the parties contemplate that the ac- 


the agent is authorized by writing. 
But it is one thing to convey an es- 
tate and another and very different 
thing to make an agreement that you 
will convey it. It might be good pol- 
icy to establish certain solemnities 
without which the title of land could 
not be transferred, because the peace 
and happiness of society are promoted 
by the clearness and facility with 
which the titles of real estate may 
be ascertained, and by preventing 
those frauds and perjuries which 
would inevitably take place if after 
a great length of time it was permit- 
ted to establish a title by parol evi- 
dence only. Whereas an action for 
damages for not performing a con- 
tract is of much less moment. The 
jury may give such damages as under 
the circumstances of each case ap- 
pear reasonable, and these damages 
will often be very small, and there is 
less danger of perjury, because those 
actions are limited, so that they must 
be commenced in six years. I should 
think the case sufficiently clear, if it 
was taken upon the act of assembly, 
without any other consideration; but 
it is still clearer when we turn to the 
English Statute of Frauds and Per- 
juries 29 C. 2 c. 3. .It is plain that our 
legislature had that statute before 
them when ‘they framed the act in 
question; because that part of our 
law which I have recited is copied 
very nearly verbatim from the Eng- 
lish law. But there is a total omis- 
sion of the fourth section of the Eng- 
lish statute, which enacts that no ac- 
tion shall be brought to recover dam- 
ages upon any ‘contract or sale of 
lands, tenements or hereditaments or 
any interest in or concerning the 
same, unless the agreement on which 
it is brought, or some memorandum 
or note thereof shall be in writing 
and signed by the party to be charg- 
ed therewith, or some other person 
thereunto by him lawfully authoriz- 
ed.’ It is impossible that this omis- 
sion should have been accidental. It 
must have been intended to leave the 
common law unaltered, as to the re- 
dress which it affords for breach of 
parol contract by recovery of dam- 


ages.’ Ewing v. Tees, supra. 

66. Dippel v. Cullom, 5 Pa.Dist. 
216. 

[a] Reason for rule.—‘To permit 


him to recover . . the difference 
between the purchase price of the 
land under the parol agreement and 
the value thereof would be the same 
in effect as to permit him to recover 
the land itself.” Dippel v. Cullom, 5 
Pa.Dist. 216. 


67. See Frauds, Statute of §§ 431- 
434; and Specific Performance §§ 170, 
EGG. LCT: : 

68. See case infra this note. 

[a] Mere oral statement of at- 
torney for vendor insufficient.—An 
oral statement of the attorney for the 
vendor on the law day manifesting to 
a purchaser tendering the purchase 


price a willingness to eliminate the 
other purchaser from the contract if 
the latter should consent, and to con- 
vey the land to the tendering purehas- 
er alone, which is never embodied in 
a written agreement, or signed or de- 
livered, does not constitute a contract 
binding on the vendor or his succes- 
sors in interest. Fox v. Fox, 94 N.E. 
628, 201 N.Y. 189. 

69. Buechler v. Olson, 189 N.W. 
741, 194 Iowa 245; Thompson vy. Kill- 
heffer, 125 A. 11, 98 N.J.Law 439 [rev 


119 A.-770, 98 N.J.Law~ 359]. 
[a] On execution of receipt.—The 


execution of a receipt for the initial 
payment on the purchase of land with 
the understanding that the parties 
would “talk about the contract later 
on” does not constitute a contract. 
Thompson v. Killheffer, 125 A. 11, 98 
N.J.Law 439 [rev 119 A. 770, 98 N.J. 
Law 359]. 

{b] Dependent on payment of in- 
stallments.—Where an owner of land 
agreed orally to sell it, provided pay- 
ment should be made at stated times, 
and that on the payment of the first 
two installments a written contract 
should be executed, and the execution 
was delayed without any fault of the 
seller until after the third installment 
became due, he was under no obliga- 
tion to execute the contract until such 
installment was paid. Lysne vy. Hun- 
stad, 99 N.W. 634, 92 Minn. 155. 

{c] In Louisiana negotiations for 
the sale of realty contemplate a con- 
tract in writing and, until there is 
such, either party may withdraw. 
Levy v. Levy, 38 So. 155, 114 La. 239. 

70. Buechler y. Olson, 189 N.W. 
741, 194 Iowa 245; Thompson v. Kill- 
heffer, 125 A. 11, 98 N.J.Liaw- 439 [rev 
119 A=-770, 98 NiJcLbaw 3597). 


[a] Reason for rule.—‘If either 
party to such negotiations could stop 
short of the writing and declare upon 
the oral negotiations, then negotia- 
tions for a written contract would be- 
come a mere snare of litigation.” 
Buechler v. Olson, 189 N.W. 741, 744, 
194 Iowa 245. 


71. See Frauds, Statute of § 341 
et seq. 


72. Pierce v. Weymouth, 45 Me. 
481; Monahan vy. Colgin, 4 Watts 
(Pa.) 436. 

[a] Where grantee in deed agrees 
orally at the time of the sale and con- 
veyance to pay to the grantor a sum 
additional to that expressed in the 
deed on a certain contingency, the 
agreement is valid and may be en- 


forced. Nickerson y. Saunders, 36 
Me. 413. 
73. See statutory provisions. 


74 Southern Pac. R. Co. v. Terry, 
11 P. 769, 70 Cal. 484; Northern As- 
sur. Co. of London v. Stout, 117 P. 
617, 16 Cal.App. 548; Demarest vy. 
Koch, 29 N.E. 296, 129 N.Y. 218; Rich- 
ards v. Edick, 17 Barb. (N.Y.) 260; 
Adams. v. Brown, (Tex.Civ.App.) 25 
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tual contract shall be in writing.7° . 


As to consideration. 
is held that the consideration is not an essential part 
of the contract, and need not appear in the memo- 
randum thereof,7? an oral agreement as to the con- 
sideration of a contract for the sale of land does 
not render the contract unenforceable.72 


[§ 69] 3. Implied Agreements. 
statutory provisions to the contrary,’* a contract for 
the sale of land may, where there is no express 
promise in words, be implied from the acts, conduct, 
and writings of the parties and from the surround- 
ing circumstances of the case,7* but a contract will 


In jurisdictions in which it. 


In the absence of 


S.W.(2d) 879; Walker v. Grayson, 10 
S.E. 51, 86 Va. 337. 


[a] Thus (1) where a vendor after 
the rights of cotenants under an exec- 
utory contract for purchase had been 
forfeited by default in payment, with 
khowledge of the forfeiture and of 
the abandonment of the contract by 
one of the cotenants, and that the 
other purchaser was making pay- 
ments thereafter for herself, and not 
for the cotenancy, and with the in- 
tention and expectation of acquiring 
the land as her individual property, 
accepted payments to the full amount 
of the purchase price as fixed by the 
contract under the provisions of Civ. 
Code § 1589 making a voluntary ac- 
ceptance of the benefits of a transac- 
tion equivalent to a consent to obli- 
gations arising therefrom, a contract 
for the sale of the property to the 
party making payments has been im- 
plied. Northern Assur. Co. of London 
v. Stout, 117 P. 617, 16 Cal.App. 548. 
(2) Where a brother promised to set- 
tle his sister on a certain tract of 
land provided she would not compete 
with him as bidder at a judicial sale 
of land belonging to the estate of 
their deceased father, and where the 
brother did in fact place the sister 
in possession as he had promised, a 
contract to convey the land to her was 
implied. Walker v. Grayson, 10 S.H. 
51, 86 Va. 337. (3) Where a settler 
on railway lands was in possession 
by occupation and cultivation, under 
the provisions of a printed circular of 
the railway company giving him the 
first privilege to buy such lands, on 
application to the land agent of the 
company, at prices based on the value 
of the lands, when the company was 
ready to sell, a contract to sell the 
land has been implied so that the cém- 
pany could not eject the settler, deny 
his application, or refuse to sell to 
him, when he had complied with the 
terms of the circular, although the 
land agent had awarded the lands, in 
a contest about the right to purchase, 
to a person who had previously filed 
an application, but had never settled 
upon or cultivated them. Southern 
Pac. R. Co. v. Terry, 11 P. 769, 70 Cal. 
484. (4) Where one advances money 
to another to erect certain buildings. 
on condition that, on completion of 
the buildings, one of them should be 
conveyed to the person advancing 
the money, the transaction consti- 
tutes a contract for the sale of land. 
Demarest vy. Koch, 29 N.E. 296, 129 
INE Yepeoilee 


[b] Agreement of purchaser to 
buy and pay for land in accordance 
with executory contract may be im- 
plied therefrom. Adams _ v. Brown, 
(Tex.Civ.App.) 25 S.W.(2da) 879. 


Promise to: 


Convey implied from writing see su- 
pra § 101. 
Purchase and perform conditions im- 


plied from signing of instrument 
see supra § 101. 
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not be.implied where the elements of a contract do 
not sufficiently appear from the cireumstances or 
where they are inconsistent with the existence of a 


contract.*° 
As to consideration. 


75. See cases infra this note. 


[a] Thus (1) such a relation will 
not be implied where plaintiff holds 
under a lease containing no option to 
purchase, as the lease must be deem- 
ed to embody the final determination 
of the parties. Abbott v. 76 Land, 
Sten Cou bel, -LOt Gals S6rsen) (C22) 
Where the owners of land agreed with 
the commissioner of public works of 
the city of New York that the latter 
might enter on their property and 
connect a lake thereon with the aque- 
duct of the city on condition that the 
commissioner should apply to the leg- 
islature for the passage of an act 
authorizing the purchase of the lake 
or the taking of the same by process 
of law for just compensation, it was 
held that the fact that the property 
was used and the required act passed 
did not create the relation of vendor 
and purchaser where there was no 
agreement as to price or proceedings 


to condemn. People v. Van Nort, 
15 Abb.Pr.N.S. (N.Y.) 242. (3) Where 
a manufacturer, contemplating the 


erection of a plant on lands belonging 
to certain heirs, asked an assurance 
that his investment should not be in- 
juriously affected by any subsequent 
act of the heirs, and their agent said 
to him, “You may go ahead; put the 
buildings on, and the heirs shall nev- 
er take any advantage of you” and 
after erecting a factory and asking 
for a deed of the Jand under and ap- 
purtenant to the buildings, was an- 
swered, “We don’t want to cut into 
the farm now, but when we do cut it 
up you shall have a chance to buy” 
notwithstanding a subsequent offer 
to sell the premises which was not 
accepted, it'was held that these facts 
did not show a sufficiently definite 
promise to give plaintiff an equitable 
interest in the lands. Emerson v. 
Somerville, 44 N.E. 110, 166 Mass. 115. 


76. Moller v. Paulivico, 149 N.E. 
829, 241 N.Y. 193. 


[a] Thus, where conveyance of 
land by brother to sister recited that 
the consideration was one dollar, and 
other good and valuable considera- 
tions, an implied promise on the part 
of the grantee to pay what the land 
was worth cannot be read into such 
conveyance, as on its face a good 
consideration is expressed. Moller v. 
Paulivico, 149 N.E. 829, 241 N.Y. 193. 


77. Sufficiency of memorandum 
under statute of frauds see Frauds, 
Statute of § 304. 


78. U.S.—Barry v. Coombe, 1 Pet. 
640, 7 L.Ed. 295. 

Cal.—Cole v. Mugridge, 171 P. 827, 
86 Cal.App. 179. 

Ky.—Winn v. Henry, 84 Ky. 48, 7 
Ky.L. 693. 


Mass.—Hurley v. Brown, 98 Mass. 
545, 96 Am.D. 671; Bird v. Richard- 
son, 8 Pick. 252. 


N.J.—Howland vy. Bradley, 38 N.J. 
Eq. 288. 

N.Y.—Martin v. Colby, 42 Hun 1. 

Pa.—Colt v. Selden, 5 Watts 525. 


Porto Rico.—Alvarado v. Torres, 30 
Porto Rico 84. 


R.I.—Thornton vy. Kelly, 11 R.I. 498. 
Eng.—Evans v. Protheroe, 2 Macn. 


Tor later cases, developments and changes in the law see Annotations, same title and section number. 


No promise to pay the rea- 
sonable value of land can be imphed from a con- 
veyance which expressly recites another consider- 
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[§§ 69-70 


[§ 70] 4. Written Contracts’7—a. Form and Con- 
tents in General. 


No particular form of instrument 


or of words is necessary to make a valid written con- 


&G. 319, 48 Eng.Ch. 246, 42 Reprint 
123. 

[a] Language held sufficient.— 
(1) A writing, setting out that “I 


have this [day] purchased of Wm. 
Winn Silver Lake Place,” and giving 
further description and terms, and 
signed by vendor and purchaser, is a 
declaration by one which, being as- 
sented to by the other, becomes a 
written contract, equally binding on 
both. Winn v. Henry, 84 Ky. 48, 7 
Ky. L. 693. (2) An agreement to ex- 
ecute and deliver a deed of specified 
premises includes an agreement to 
sell, and therefore sufficiently ex- 
presses a contract to that effect. 
Martin v. Colby, 42 Hun (N.Y.) 1. (38) 
A writing stating: “It is agreed and 
understood that William S. Bird is to 
have the refusal of a certain farm 
situated,” ete, ‘which farm was 
bought by me for the sum of 1940 
dollars, on his complying with certain 
conditions from the first day of April 
next which conditions the aforesaid 
William S. Bird has complied with,” 
is a valid contract. Bird v. Richard- 
son, 8 Pick. (Mass.) 252. (4) An 
agreement to convey land for a fixed 
sum, the grantee to forfeit five hun- 
dred dollars if he fails to take title 
within thirty-five days from date, 
“provided William H. Vredenburgh, 
or other competent lawyers pronounce 
the title good,’ signed and delivered, 
and the five hundred dollars paid, is 
a complete contract. Howland v. 
Bradley, 38 N.J.Eq. 288. 


[Tb] Agreements to convey proper- 
ty in return for support and care dur- 
ing life are enforced without refer- 
ence to the form or phraseology of 
the writing by which they are ex- 


pressed. Cole vy. Mugridge, 171 P. 
827, 36 Cal.App. 179. 

[c] That paper captioned “Agree- 
ment of Sale” contained words “for- 


mal contract to be signed,” although 
the words are significant, is not con- 
clusive that the instrument was not a 
binding agreement. Levine v. Lafay- 
ette Bldg. Corporation, 142 A. 441, 103 
N.Jibq. 20 * prev 148 As 7725 105° N.S. 
Eq. 532]. 


[d] Distinguished from bill of 
sale.—An instrument describing, iden- 
tifying, and enumerating certain ar- 
ticles of personal property, notwith- 
standing a seeming inadvertent state- 
ment of intention therein, to transfer 
real and personal property, and not 
sealed, witnessed, or acknowledged as 
required for a conveyance of real 
property, is in the form of a bill of 
sale rather than a contract to sell 
land. .Oregon & C. R. Co. v. Grubis- 
sich, 206 F. 577, 124 C.C.A. 375. 


79. Cal.—cCole v. Mugridge, 171 P. 
827, 36 Cal.App. 179. 


Ga.—Verdery v. Withers, 116 S.E. 
894, 30 Ga.App. 63. 


Ind.—Thames L. & T. Co. v. Beville, 
100 Ind. 309. 


Iowa.—Moore v. Pierson, 6 Iowa 
PES uefa te Nao ad Bs 7: KOs 
Mo.—yYoder y. White, 75 Mo.App. 


155. 

Neb.—Dengler v. Fowler, 143 N.W. 
944, 94 Neb. 621; Veith v. McMurtry, 
42 N.W. 6, 26 Neb. 341. 


tract for the sale of Jand.** 
dinarily be in the form of one or more letters or 
telegrams,’® or it may be in the form of a re- 


The agreement may or- 


N.Y.—Karales v. Bosson, 236 INGYASH 
6338, 185 Misc. 146. 


N.C.—Powers v. Jones, 129 S.B. 423, 
190) INFCS Ss: 


N.D.—Mitchell v. Knudtson Land 
Co., 124 N.W. 946, 19 N.D. 736. 


S.D.—Mitchell v. Morgan, 181 N.W. 


958, 44 S.D. 8. 

Tenn.—Otis v. Payne, 8 S.W. 848, 
86 Tenn. 663. 

Tex.—Craven v. Escajeda, (Civ. 


App.) 280 SAW. 225. 


Va.—Fitzhugh y. Jones, 6 Munf. (20 
Va.) 83. 


SA Near saa” ome te v. Scofield, 27 Wis. 


B.C.—Horsnail v. Shute, 27 B.C. 
474. 
Ont.—Bailey v. Dawson, 25 Ont.L. 


387, 20 Ont.W.R. 908. 


Sask.—Lloy vy. Wells, 5 Sask.L. 281; 
Willoughby v. Saskatchewan Valley 
Land Co., 3 Sask.L. 130; Harris v. 
Darroch, 1 Sask.L. 116. 


[a] Letters or telegrams held to 
constitute contract.—(1) Generally. 
Marti-Matter Co. v. Thomas, 202. P. 
703, 70 Colo. 478; Burke v. Wallace, 
124 So. 30, 98 Fla. 604; Mitchell v. 
Knudtson Land Co., 124 N.W. 946, 19 
N.D. 736; Craven v. Escajeda, (Tex. 
Civ.App.) 280 S.W. 225. (2) Tele- 
grams for the sale of certain prop- 
erty, Stating the price, mortgage, and 
allowances for interest and _ taxes, 
stated a binding agreement. Karales 
v. Bosson, 236 N.Y.S. 633, 135 Misc. 
146. (3) Correspondence between 
owner and broker, disclosing that the 
purchaser accepted all the owner’s 
conditions, may constitute a binding 
contract. Stearns v. Parkin, 229 N. 
Y.S. 215, 223 App.Div. 853. (4) That 
a mortgagor of land, in response to 
a letter from the mortgagee, stating 
that he had just seen a man who 
would pay a stated sum for the mort- 
gaged land, replied that she would ac- 
cept such sum, and requested that the 
mortgagee “refer the party to her,” 
is insufficient to establish a binding 
acceptance of the offer by the mortga- 
gor. Powers y. Jones, 129 S.E: 423, 
190 N.C. 185. (5). Where the ven- 
dor in a letter to the purchaser spec- 
ified the terms on which he was will- 
ing to sell a farm and stated that “if 
you don’t want it for this price let 
me hear from you by return mail. 
I am giving you the first chance at it,” 
and where the purchaser on receipt 
of the letter telegraphed that “this 
is for acceptance on your farm at 
Estelline per terms in your letter,” 
and in a letter to the vendor stated 
that “I have just wired your ac- 
ceptance on your farm per the terms 
of your letter,” reciting the terms 
specified in the vendor’s letter, there 
was a valid contract, such corre- 
spondence not constituting mere nego- 
tiations. Mitchell v. Morgan, 181 N. 
W. 958, 44 S.D. 8. 


[b] Letters or telegrams held not 
to constitute contract.—(1} General- 
ly. Pope v. Pine, 293 P. 396, 1381 Kan. 
668; Avery v. Shain, 280 P. 747, 128 
Kan. 769; Colorado Inv. Co. v. Grimes, 
200: Bir 296) 100% Kans 2259 eLindely, 
Russell, 201 N.W. 547, 161 Minn. 350; 
Olmsted v. Caldwell, 192 N.W. 952, 
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ceipt,®° or a certificate,8! or escrow instructions,’2 | or of a bond, the condition of which is to convey land, 


110 Neb. 18; Kvale v. Keane, 168 N. 
W. 74, 39 N.D. 560; Holly Hill Lum- 
ber Co. v. Federal Land Bank of Co- 


lumbia, 158 S.E. 830, 160 S.C. 431; 
Brillhart v. Beever, (Tex.Civ.App.) 
198 S.W. 973; Scott v. S. H. Kress & 


Co., (Tex.Civ.App.) 191 S.W. 714. (2) 
Telegrams and writings did not evi- 
dence a completed contract of sale 
where there were matters left open 
for further negotiations. Knowles v. 
Albert, 9) F.(2d)' 163. © (3)) “Letters 
not showing, that the minds of par- 
ties met on the terms of sale did not 
constitute a binding contract. McCay 
v. Seaver, 124 So. 44, 98 Fla. 710. 
Lawrence v. Rosenberg, 130 N.E. 189, 
238 Mass. 1388. (4) Letters concern- 
ing the sale of a house and lot, in 
which the prospective purchaser stat- 
ed that papers were to pass when the 
vendor was ready to vacate, while the 
vendor insisted on immediate pay- 
ment and execution of the deed, did 
not show an assent by the parties to 
the same thing in the sense essen- 
tial to a complete and binding con- 
tract. Hackett v. Ladson, 110 S.E. 
232, 152 Ga. 483. (5) Correspond- 
ence between owner and broker nego- 
tiating the sale of land does not 
constitute a binding contract between 
the owner and the prospective pur- 
chaser where the broker is not au- 
thorized to sell the land. Firestone v. 
Jarvis, 1 P.(2d)° 250, 1133 Kan. ‘562: 
(6) Correspondence failing to show 
meeting of the minds by offer and ac- 
ceptance did not constitute a contract 
for the sale of land. McCall v. Bacon, 
276 P. 815, 128 Kan. 244. (7) Where 
a proposed purchaser had rejected an 
offer by the owner for the sale of land 
a subsequent Jetter by the owner, ar- 
gZuing that the price asked was not 
too high, and stating that, if the pro- 
posed purchaser did not desire the 
Jand, she would sell to another, was 
not an offer to sell which became a 
contract on acceptance by the pro- 
posed purchaser especially where his 
subsequent correspondence designat- 
ed his reply thereto as an offer, and 
not an acceptance. Green v. McNeil, 
183 N.W. 865, 44 S.D. 302. 


[c] Letter to agent of owner.—A 
letter from the owner of land to his 
agent with reference to the sale of 
such land does not constitute a con- 
tract to sell to a third person. Cor- 
ley v. Ehlers, 163 P. 140, 99 Kan. 748. 


{d] That correspondence ex- 
pressed desire for agreement in writ- 
ing will not make it less binding as a 
contract of sale where it contains es- 
sentials to a complete’ contract. 
Horsnail v. Shute, 27 B.C. 474. 


{e] Identification of land.—(1) 
Correspondence has been held to 
make binding a contract for the sale 
of the seller’s land in a specified coun- 
ty when a correct survey was made, 
sufficiency identifying the land which 
was the subject of the sale, although 
the correspondence showed that the 
particular parcel was not part of the 
seller’s land. Verdery v. Withers, 116 
SSE: $94,-°30) iGarApp. %63.5°(2)9 De= 
scription of land in contracts for sale 
thereof generally see infra §§ 72-82. 


{f] Considered as whole.—In de- 
termining whether a mutual agree- 
ment for sale and purchase was made 
by the parties by correspondence, the 
letters involved must be considered 
together. Lawrence v. Rosenberg, 
130 N.E. 189, 238 Mass. 138. 


{g] Conduct in connection with 
correspondence.—Where the purchas- 
er telegraphed that he accepted an 
offer to sell land on condition of clear 
title, and to send the deed and ab- 
stract to bank, which the vendor did, 
the correspondence and his conduct 


constituted a contract. Lloyd. v. 


Mickelson, 210 N.W. 586, 168 Minn. 
441. 
[h] Necessity of offer and accept- 


ance.—(1) ‘To establish a contract 
for the sale of real property by cor- 
respondence, there must be a defi- 
nite offer in writing and an unquali- 
fied acceptance of the offer.’’ Kull v. 
Wilson, 162 N.W. 1072, 137 Minn. 127, 
131. (2) Necessity for offer and ac- 
ceptance of contract for sale of land 
generally see supra §§ 46, 56 


{i] Notwithstanding contempla- 
tion of more formal contract, letters 
supplying the essentials of complete 
contract for the sale of land may be 
sufficient. Nos. 2 and 4 Roman Ave. 
v. Goddard, 221 N.Y.S. 284, 220 App. 
Div. 138. 


80. Colo.—Eppich v. 
Colo. 493. 


Ga.—Bass v. African Methodist 
Episcopal Church, 116 S.E. 816, 155 
Ga. 57; Atlanta Banking & Savings 
Co. v. Chastain, 104 S.E. 628, 150 Ga. 
640. 


Clifford, 6 


Ill—Adams v. Pendarvis, 217 Ill. 
App. 535. 
La.—Morrison v. Mioton, 113 So. 


456, 163 La. 1065. 


Neb.—MecWilliams vy. Lawless, 
N.W. 349, 15 Neb. 131. 


N.Y.—Bostwick v. Beach, 9 N.E. 41, 
103 N.Y. 414; Raubitschek v. Blank, 
80 N.Y. 478; Mills v. Giometti, 218 N. 
Y.S. 276, 218 App.Div. 809; Lewis H. 
May Co. v. Breslin, 215 N.Y.S..709, 127 
Misc. 327. 


Ohio.—Peck v. Osborn, 16 Ohio Cir. 
Ct.N.S.. 592. 


17 


Pa.—-Phillips v. Swank, 13 A. 712, 
120 Pa. 76, 6 Am.S.R. 691. ° 

Wash.—Watkins v. Davison, 112 
P. 743, 61 Wash. 662. 

Wis.—Schweitzer v. Connor, 14-N. 
W. 922, 57 Wis. 177. 

Alta.—Ritchie v. Gibbs, 6 Alta.L. 


181; Powell v. Hewer, 6 Alta.L. 61. 


Ont.—Maloughney y. Crowe, 26 Ont. 
L, 579, 22 Ont.W.R. 635, 3 Ont.W.N. 
1488; Bailey v. Dawson, 25 Ont.L. 
387, 20 Ont.W.R. 908; Maybury v. 
Rae: 25, Ont... 229, .20 Ont.W.R: 


Sask.—Lloyd v. Wells, 5 Sask.L. 
rhs Harris vy. Darroch, 1 Sask.L. 


[a] For example (1) a written re- 
ceipt showing payment on the pur- 
chase price of land, made through the 
vendor’s agent, containing the terms 
of sale and followed by the vendor’s 
written acceptance, constitutes a 
valid agreement to sell, although the 
names of the purchasers were not dis- 
closed. Watkins v. Davison, 112 P. 
743, 61 Wash. 662. (2) An instru- 
ment in the form of a receipt, signed 
by the vendor and the purchaser on 
payment of a portion of the purchase 
price, containing the terms on which 
the property was to be sold, is a con- 
tract. Samworth v. Hudson, (Tex. 
Civ.App.) 234 S.W. 423. (3) An in- 
strument signed by the owner and the 
proposed purchaser, reciting receipt 
of deposit on purchase price of real- 
ty, at specified street and number, 
stating the price and terms and nam- 
ing brokers, was a binding contract. 
Lewis H. May Co. v. Breslin, 215 N.Y. 
S. 709, 127 Misc. 327. (4) Where the 
vendor’s agent, at the time of a con- 
tract for the sale of land delivered to 
the purchaser an instrument, stating 
“$900 Pur. price. 12/3/1903,” and re- 
citing the receipt of sixteen dollars 
as part payment, the balance of eight 
hundred eighty-four dollars to be pay- 
able by fifty-nine notes of sixteen dol- 


lars each, due monthly from Febru- 
ary, 1904, and that one hundred dol- 
lars cash was to be paid, when the 
bond for title will be given, and the 
agent received payment of all the 
notes except the last, the paper was 
not a mere receipt, but a contract pur- 
porting to specify the terms of sale. 
Atlanta Banking & Savings Co. v. 
Chastain, 104 S.E. 628, 150 Ga. 640. 
(5) Receipt of payment on the land 
to be sold, and a provision that on 
further payment a deed would be 
made, constitutes an agreement for 
the sale of the land. Bass v. African 
Methodist Episcopal Church, 116 S.E. 
816, 155 Ga. 57. (6) An indorsement 
on a check signed by the payee of the 
check, which recites that it is received 
as part payment on a certain farm of 
the payee which the payee has sold to 
the signer of the check for thirteen 
thousand dollars, contains every ele- 
ment necessary to constitute a valid 
contract for the sale of real estate. 
Adams v. Pendarvis, 217 Ill.App. 535. 
(7) A binding contract arose from 
an offer to purchase, followed by the 
vendor’s written authority to the bro- 
ker to accept the offer and agent’s ac- 
ceptance, evidenced by a receipt for 
deposit. Morrison v. Mioton, 113 So. 
456, 163 La. 1065. (8) Where execu- 
tors of the will of a deceased person, 
empowered by the terms of the will to 
sell his real estate, sign a paper ac- 
knowledging receipt from a_ person 
named of a specified sum to apply on 
the purchase of real estate of the tes- 
tator described therein, and stated to 
be bargained and sold to the person 
named for a sum stated, and contain- 
ing an agreement on the part of the 
executors to execute a deed on a day 
stated on payment of the balance, the 
paper constitutes a valid contract for 
the sale of the land. Bostwick v. 
Beach, 9 N.E. 41, 103 N.Y. 414. 


[b] Receipt held insufficient.—A 
receipt given after oral negotiations 
for the purchase of a house as fol- 


lows: ‘Milwaukee, Wis., April 26, 
TOS. Received of Peter Mann 
- . . $20 as security to apply on 
purchase _ price. Price cof Pilat) vis 


-_.-! . $6,000. Robert J. Becker, 2214 
Keefe Ave.” was insufficient to con- 
stitute a contract because the receipt 
failed to describe the property sold. 


Mann v. Becker, 176 N.W. 765, 171: 
Wis. 121. 
81. Bemis v. Becker, 1 Kan. 226. 
[a] Thus a certificate, as follows: 


“This certifies that G. F. Bemis is en- 
titled to one share of ten lots, (num- 
bered as per records and _ indorse- 
ments,) in the city of Wyandotte, sit- 
uated,” ete, “subject to the condi- 
tions of improvement within the city 
limits to the value of ———— dollars 
per share, within months from 
the date of this certificate, and the 
Wyandotte City Company is hereby 
pledged to give a good and valid deed 
of the same, when all the lots shall 
have been drawn and the above condi- 
tions complied with,” is a contract to 
convey at a future time. Bemis v. 
Becker, 1 Kan. 226. 


82. Hudson v. Slonaker, 265 P. 346, 
89 Cal.App. 620. 


[a] Thus (1) separate escrow in- 
structions, signed on the same day 
as part of the same transaction may 
constitute a contract for the sale of 
real property. Hudson y. Slonaker, 
265 P. 346, 89 Cal.App. 620. (2) Two 
instruments entitled ‘‘esc-ow instruc- 
tions,” one signed by the vendor and 
other by the purchaser of land, which 
were alike as to terms, descriptions, 
etc., wherein one agreed to sell and 
other to buy land, and which were de- 
livered to an escrow officer who was 
to receive payment, have been held 
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commonly called a bond for title.*? 


also been held that telegrams are not a sufficient com- 
pliance with statutes requiring that contracts to sell 
land be in writing,’* and a receipt may not be a 
sufficient writing where it lacks the essentials of a 


complete contract of sale.*° 


Defective or unauthorized instruments. 
ment which is intended as a conveyance of land, but 
which is inoperative as a deed beeause of some de- 
fect or informality in its execution or acknowledg- 
ment, may be good as a contract to convey. 
same is true of a deed made by an agent having au- 
thority to make a contract of sale but no authority 


to execute the deed.** 


Contracts in contemplation of more formal con- 


to constitute a binding contract be- 
tween the parties. Tuso v. Green, 229 
Pies 2 1194 Cal, 574. 


83. See infra § 89. 
84. Doyle v. Martin, 3 Alta.L. 184. 


85. See cases infra this note. 
[a] Receipts held insufficient.— 
(1) A receipt which does not con- 


tain all the terms of an agreement to 
sell land is insufficient. Rogers v. 
Hewer, 5 Atla.L. 227. (2) A receipt 
is insufficient as a contract where its 
terms are not such as to create an ob- 
ligation to sell and convey. Rosen- 
blum v. Lenier, 98 N.Y.S. 836, 49 Misc. 
559. 
86. 
ERTS 
N.Y.—Henry v. Root, 33 N.Y. 526. 


N.C.—Blacknall v.. Parish, 59 N.C. 
70,.78 Am. D. 239. 


Tex.—Howard v. Zimpelman, 14 S. 
W. 59; Viser v. Rice, 33 Tex. 139; Mc- 
Cown v. Wheeler, 20 Tex. 372. 


Wash.—Edson v. Knox, 36 P. 698, 
8 Wash. 642. 


Cal. Owen v. Frink, 24 Cal. 


87. Dutton v. Warschauer, 21 Cal. 
609, 82 Am.D. 765; Hersey v. Lam- 
bert, 52 N.W.. 963, 50 Minn. 373; 


Blacknall v. Parish, 59 N.C. 70, 78 Am. 
D. 239; McCarthy v. Cooper, 12 Ont. 
A. 284 [aff 8 Ont. 316]. 


88. Kurtz v. Busch, (N.J.) 128 A. 
552; Bettcher vy. Knapp, 120 A. 39, 94 
N.J.Eq. 433. 


“Where the parties to a contract for 
the sale of lands make it an essen- 
tial part of their agreement that it be 
embodied in a formal written instru- 
ment, the matter remains in fieri un- 
til the written instrument has been 
delivered.”’ Bettcher v. Knapp, 120 A. 
39, 94 N.J.Eq. 433. 


{a] Mortgage provision left unde- 
termined.—An agreement for the pur- 
chase of property was only a tenta- 
tive agreement to guide in the draw- 
ing of a formal contract, where a 
formal contract was not only to be 
drawn but submitted, and an im- 
portant point of installment mort- 
gage was left undetermined. Kurtz 
v. Busch, (N.J.) 128 A. 552. 


{b] Receipts.—(1) A receipt for 
purchaser’s deposit reciting that the 
parties were to execute a formal con- 
tract, is not a contract. Walbridge vy. 
Richards, 298 P. 971, 212 Cal. 408. (2) 
Where writing was merely a receipt 
and acknowledgment that certain 
negotiations for the sale of land have 
been had between the parties, and the 
agreement of sale was expressly sub- 
ject to approval of the purchaser, it 
has been held that the minds of the 
parties had never met, and that there 
was no completed contract. Kuskin v. 
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[§ 70 


A document which indicates that the parties 
are looking forward to a formal contract may not 
constitute a contract.’® 
been held that the mere fact that the parties are 
looking forward to a formal contract is not conelu- 


Nevertheless it has also 


sive where the necessary elements of a valid and 


An instru- 


&6 


The 


complete contract are present,*® particularly where 
the parties have mistakenly assumed that a more 
formal contract is necessary,®® or where, notwith- 
standing a failure to execute a more formal con- 
tract, the parties continue to treat the original con- 
tract as in force.®+ 


Particular requisites.°” 
memorandum of sale must ordinarily show with suf- 


A written contract or 


ficient certainty, either in itself or by reference to 


Guttman, 130 A. 829, 98 N.J.Eq. 617 
[aff 132 A. 922, 99 N.J.Eq. 887]. -(3) 
Receipts subject to the approval of 
the contract did not constitute a bind- 
ing contract to purchase. Van Scoten 
v. Lindsley, 5 N.J.Mise. 545, 137. A. 
580. (4) An instrument reciting re- 
ceipt as binder for the purchase of 
land, deposit to be returned if con- 
tract is not signed, has been held to 
be a mere receipt rather than a con- 
tract to sell. Belbird Realty Corpo- 
ration v. Wolfson, 222 N.Y.S. 659, 221 
App.Div. 67. 

[ec] Instruments in escrow.— 
Writings showing ‘intention to have 
contract prepared in future and filed 
in escrow do not constitute land sale 
contract. Poetker v. Dyck, .257—-P. 
185, 83:Cal.App. 771) 


[d] Matters to be settled by fur- 
ther negotiations.—A contract pur- 
porting to be for the sale of land, pro- 
viding for a declaration of trust to 
secure the deferred payments without 
any provision therein for the sale of 
the’ property on default and without 
any provision as to the possession of 
the property, was insufficient to be 
enforceable, where the evidence 
showed that it was not the intention 
of the parties to abide by the obliga- 
tions which would be implied by law 
in the absence of such stipulations, 
but that it was intended those mat- 
ters should be agreed on by further 
negotiations. Clifford v. Utt, 216 P. 
972, 62 Cal.App. 460. 


Le] Right to reject contract with- 
out offering one in accordance with 
original memorandum.—A purchaser 
had the right to reject a contract for 
the purchase of property as tendered 
without offering a contract in accord- 
anee with an original memorandum, 
where title was encumbered with en- 
croachments which were fundamental- 
ly irremovable and the vendor's atti- 
tude indicated a purpose to agree to 
nothing beyond that already tendered. 
Kurtz v. Busch, (N.J.)''128 A.’ 552. 


Oral, in contemplation of written, 
contract see supra § 68. 


89. Nos. 2 and 4 Roman Ave. vy, 
Goddard, 221 N.Y.S. 284, 220 App.Div. 
138; Spielvogel v. Vvit, 189 N.Y.S. 
899, 197 App.Div. 804; Bierman vy. 
Barbieri, 207 N.Y.S. 174, 124 Mise. 157; 
Hisenberg v. Spachmann, 190 N.Y.S. 
662, 117 Misc. 109 [mod 196 N.Y.S. 
924]; Sautter v. Rowland, 131 A. 733, 
285 Pa. 212; Pinsonneault v. Lesper- 
eee Ont.L. 375, [1926] 1 Dom.L, 


fa] Thus an instrument designat- 
ed as a memorandum agreement 
which contained no expressed agree- 
ment on the part of the vendor to 
sell, but stated the price agreed on 
and was signed by all the parties, 


other documents, the agreement of the parties to a 


may be treated aS an agreement on 
the part of the vendor to sell. Spiel- 
vogel v. Veit, 189 N.Y.S. 899, 197 App. 
Div. 804. 

{b] Provision for attorney’s ap- 
proval.— Where an instrument con- 
taining all the essential terms of an 
agreement between a vendor and pur- 
chaser provides that a formal con- 
tract is to be approved by an attor- 
ney for one of the parties, such pro- 
vision has reference only to the form 
and legal terminology of its terms and 
is not a prerequisite for a binding 
agreement. Bierman v. Barbieri, 207 
N.Y.S. 174, 124,Misc. 157. 


[c] “Conference agreement.’’—A 
contract giving immediate possession 
of the premises and providing for the 


‘immediate payment of consideration 


and containing all the details for the 
completion of the transaction is not 
rendered invalid by calling it a ‘‘con- 
ference agreement.” Sautter v. Row- 
Tand, U3a TAN 733) 2852 Pat 212: 


[ad] Requirement for formal con- 
tract as term of memorandum.—(1) 
Whether a particular memorandum 
purporting to be a contract for the 
sale of land is sufficient in the ab- 
sence of a more formal contract may 
depend on whether the execution of 
the formal contract constitutes a 
term of the memorandum. Pinson- 
neault v. Lesperance, 58 Ont.L. 375, 
[1926] 1 Dom.L.R. ible} (2) 
Whether the execution of the further 
contract is a condition or term of 
the bargain or whether it is a mere 
expression of the desire of the par- 
ties as to the manner in which the 
transaction already agreed to will in 
fact go through is a question of con- 
struction. Pinsonneault v. Lesper- 
ance, supra. 


$0. Eisenberg v. Spachmann, 190 
N.Y.S. 662, 117 Mise. 109 [mod 196 N. 
Y.S. 924]. 


{a] Thus a written agreement for 
the sale and purchase of land has 
been held to be a valid and binding 
contract, although it was contemplat- 
ed that the parties would go to an at- 
torney the next day and have a for- 
mal contract executed under the mis- 
taken belief that such a contract must 
be executed before a notary publie or 
a lawyer. Wisenberg v. Spachmann, 
190 N.Y.S, 662, 117 Misc. 109 [mod 196; 
N.Y.S. 924]. 


91. Sautter v. Rowland, 131 A. 733, 
285 Pa. 212. 


92. Cross references: 
Fen ons and certainty see supra. 
Necessity and sufficiency of accept- 
ance of offer see supra §§ 56-65. 


Necessity for signature of both par-- 
ties see infra § 83. 


-_ 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 70] 


sale of the property,®* the names of the parties there- 
to,°* the terms of the agreement,®® including, in some 
jurisdictions, but not in all, the price or considera- 
tion,®* and must contain such a description of the 


property that it ean be identified.°7 


time of performance if the specific time is agreed 
on by the parties,®* but not otherwise.®® 
the parties by subsequent agreement fix the time and 
place of performance, failure of the original con- 
tract of sale to do so does not invalidate it.! 
ten contract to convey land is not invalidated by 
failure to specify the rate of interest to be paid on 


93. Ala.—King 116 So. 


681, 217 Ala. 511. 


Ill.—Kingsbury v. Cornelison, 122 
Till. App. 495. 


Ky.—Tennis Coal Co. v. Engle, 123 
S.W. 1193. 


Mass.—Skillings v. Marcus, 34 N.B. 
80, 159 Mass. 51. 


Neb.—Fnlow Cattle Co. v. Ganow, 
94 N.W. 978, 4 Neb. (Unoff.) 513. 


N.Y.—Rosenblum vy. Liener, 98 N.Y. 
S. 836, 49 Misc. 559. 


Pa.—Colt v. Selden, 5 Watts 525. 


[a] In California (1) under the 
Mexican civil law the distinction be- 
tween parol contracts and special- 
ties did not exist, hence an agree- 
ment for the sale of land might be 
oral. Stafford v. Lick, 10 Cal. 12; 
Hayes v. Bona, 7 Cal. 153. (2) But 
it was necessary that such an agree- 
ment should contain at least the 
names of the parties, description of 
jand sold, the date of the transfer, 
and the price to be paid. Stafford v. 
Lick, supra; Hayes v. Bona, supra. 


{[b] Imustruments held insufficient. 
—(1) An instrument acknowledging 
the receipt from a named person of a 
certain sum as part payment of a 
specified sum and agreeing, on pay- 
ment of the balance, ‘to furnish the 
said [named person] . . . a war- 
ranty deed and clear title to’ certain 
property, was not sufficient to con- 
stitute a contract for the sale and con- 
veyance of the property. Kingsbury 
v. Cornelison, 122 Ill.App. 495. (2) 
Where an agreement to sell land con- 
tains no covenant to purchase, the 
signature of the purchaser to the 
agreement does not bind him to buy 
the land. Skillings v. Marcus, 34 
N.E. 80, 159 Mass. 51. (3) A note 
in the usual form containing a stipu- 
lation on the back that ‘this note is 
not payable until” certain land is 
deeded to the maker of the note does 
not of itself show an agreement to 
convey the land described in the note. 
Enlow Cattle Co. v. Ganow, 94 N.W. 
978, 4 Neb. (Unoff.) 513. (4) Where 
a land contract provided that on com- 
pletion of installment payments the 
vendor would deliver to the purchas- 
er a warranty deed conveying the 
premises, subject to restrictions and 
covenants set forth in the deed 
adopted by the vendor, and that the 
vendor agreed to cut streets and lay 
sidewalks, as shown by the map, 
where there was no evidence as to 
restrictions in the deed or as to the 
location of streets, the contract is too 
indefinite for enforcement. Bound 
Brook Co. v. Haldane, 186 N.Y.S. 603. 


[ec] Instrument held sufficient.— 
Where the owner of land remitted to 
a proposed purchaser a memorandum 
of an agreement to purchase, with 
a request that he would sign it if he 
wished to purchase, and it was signed 
accordingly, it was held binding on 
both parties, although it contained 
no promise to sell and was not signed 
by the vendor. Butler v. O’Hear, 1 


Vee wmcouy 
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It must show the 


Thus, where 


A writ- 


S.C.Eq. 382, 1 Am.D. 671. * 


[ad] Promise to sell.—In Louisi- 
ana, where by a written agreement 
plaintiff sold land to defendant for a 
sum fixed, to be paid on estimated 
stumpage of timber standing on the 
land, the agreement providing that de- 
fendant should be given time to com- 
ply with its terms and then the deed 
to be delivered, this was held a valid 
promise to sell within Civ. Code art 
2462, defining a promise to sell. 
Sheridan v. Reese, 48 So. 448, 122 La. 
1027. 

94. King v. Scott, 116 So. 681, 217 
Ala. 511; Stafford v. Lick, 10 Cal. 12; 
Hayes v. Bona, 7 Cal. 153; George J. 
Kiebler Realty Co. v. Miller, 163 N.E. 
51, 29 Ohio App. 180; Newberry v. 
Brown, 21 B.C. 556; Woodhouse vy. 
Foxwell, (B.C.) 11 Dom.L.R. 860. 

[a] Rule applied.—(1) A _ con- 
tract for sale of real estate, execut- 
ed by the purchaser and the president 
of a corporation formed to deal in 
realty as vendor has been held suffi- 


cient in form. George J. Kiebler 
Realty Co. v.. Miller, 163 N.E. 51, 29 
Ohio App. 130. (2) Designating a 


party to a contract for the sale of land 


as “a client” of a specified person 
is insufficient. Newberry v. Brown, 
21 B.C. 556. 

[b] Writing must either name 


grantee or indicate mode of identify- 
ing him.—There can be no contract 
to convey which does not imply the 
insertion of the grantee’s name in 
the conveyance, by naming him in the 
contract or pointing out a method by 
which he may be ascertained with cer- 


tainty. Koob v. Ousley, (Mo.) 240 S. 
WwW. 102 

95. Cornett v. Brashears, 39 S.W. 
Zot SOO Ky. T41. LShe yale 105.6): 
George v. Conhaim, 37 N.W. 791, 38 
Minn. 338; Frick v. Ozias, 1 Phila. 
(Pa.) 177; Strickland v. Ross. 5 Sask. 
L. 347; Fenske v. Farbacher, 5 Sask. 
as 283. 

[a] Independent collateral agree- 


ment need not appear in the agree- 
ment for sale. General Securities 
Co., Ltd., v. George, 42 Ont.L. 560. 


[b] Transaction held to constitute 
contract to sell land.—An agreement 
by defendants, on or before a fixed 
date, to sell one thousand one hundred 
acres of land, consisting of two de- 
scribed tracts in a named parish, for a 
fixed price on stated terms and condi- 
tions, and by the opposite party to 
buy the described lands for a price 
and on terms and conditions ex- 
pressed, constitutes a valid contract 
for purchase and sale. Hall v. Tir- 
cuit, 106 So. 677, 160 La. 68. 


{e] Terms relating to adjustment 
of taxes and rents and for retention 
of janitor.—Terms respecting adjust- 
ment of rents and taxes are implied in 
a memorandum for the sale of realty 
without an express provision there- 
for, and consent to keep janitor is not 
necessary part of contract and is not 
required to be included in express 
words in memorandum. Roberts y, 


[66 C.J.] . 535 


the balance of the price remaining due after part 
payment,” by failure to specify the date at which 
the purchaser is to take possession,? by failure to 
state the nature of the estate to be conveyed,‘ or 
by failure to include other unessential details.® 
use of the word “heirs” is not necessary in a con- 
tract for the sale of land to show an intention to 
create and pass a good fee simple even when it is 
required in a deed.® 

Separate writings. The contract may be contained 
in several distinet writings if they are sufficiently 
connected by referenee.* 


The 


Bopere: 209 N.Y.S. 437, 212 App.Div. 
0 . 


$6. See infra § 71. 
97. See infra § 72. 
98. Cornett v. Brashears, 39 S.W. 


421, 100 Ky. 741, 18 Ky.L..1056; Frick 

v. Ozias, 1 Phila. (Pa.) 177. 

_ Certainty of offer as to time of de- 

livery of deed see supra § 48. 
Certainty of offer as to time of pay- 

ment see supra § 48, 


$9. See case infra note 1. 


1. Miller v. Headley, 158 A. 118, 
109 N.J.Eq. 436 [aff 163 A. 665, 112 N. 
J.Eq. 89]. 


2. Janiszewski v. Shank, 202 N.W. 
949, 230 Mich. 189. 


3. Janiszewski v. Shank, supra. 


4 Miller v. Headley, 158 A. 118, 
109 N.J.Eq. 436 [aff 163 A. 665, 112 N. 
J.Eq. 89]. 


5. See case infra this note. 


{a] Thus a contract involving pur- 
chase of property to be bid in at fore- 
closure sale is not as matter of law 
incomplete merely because all the 
terms of a bond or mortgage are not 
included and because of failure to 
provide for interest, dues, premiums, 
fines, or default clauses. Becker v. 
Kelsey, 157 A. 177, 9 N.J.Misec. 1265. 

6. Bodley v. Ferguson, 30 Cal. 511; 
Phillips v. Swank, 13 A. 712, 120 Pa. 
76, 6 Am.S.R. 691; Gaule v. Bilyeau, 
25 Pa. 521; McFarson’s Appeal, 11 
Pa. ‘503; Defraunce vy. Brooks, 8 
Watts & S. (Pa.) 67. 


7. Ala,—Sayre v. Wilson, 5 So. 157, 
86 Ala. 151. 


Ill.—Esmay v. Gorton, 18 Ill. 483. 

Ind.—Ditchey v. Lee, 78 N.B. 972, 
167 Ind. 267. 

Mo.—Yoder v. White, 


155. 


N.Y.—Schoen v. Wagner, 37 N.Y.S. 
367, 1 App.Div. 298. 


sue uae Lindsay, 72 L.T.Rep.N.S. 


Ont.—Maybury v. O’Brien, 25 Ont. 
L. 229, 20 Ont.W.R. 683. 


Sask.—Willoughby v. Saskatchewan 
Valley Land Co., 3 Sask.L. 130. 


[a] Letter and receipt.—A letter 
signed by the vendor, which is incom- 
plete because it fails to describe the 
land, may be supplemented, so as to 
result in a completed contract, by a 
receipt for part of the purchase mon- 
ey, signed by his authorized agent 
and containing a description of the 
land. Yoder v. White, 75 Mo.App. 155. 


{b] Merger of agreement, deed, 
notes, and mortgage.—Where, in pur- 
suance of a contract, a deed was ex- 
ecuted to be delivered on a certain 
date on payment of a note placed in 
escrow with other notes, and a mort- 
gage securing them to be at such time 
fully executed by the purchaser and 
his wife, and a written memorandum 
of such agreement was signed when 
the papers were put in escrow, all the 


75 Mo.App. 
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Forged contract. 
of land is void.® 
[§ 71] b. Consideration. 


in writing.?° 


papers being executed as parts of the 
same transaction, it was held that 
such papers and a prior mortgage re- 
ferred to in the deed and assumed by 
the purchaser constituted the con- 
tract. Ditchey v. Lee, 78 N.E. 972, 
167 Ind. 267. 


[c] Separate letters.—W illoughby 
v. Saskatchewan Valley Land Co., 3 
Sask.L. 130. 


8. Whitney v. Whitney, 235 P. 293, 
114 Or. 102. 


[a] Reason for rule.—‘If no title 
can be transferred by means of a 
forged deed or a forged mortgage, it 
logically follows that a forged con- 
tract for the sale of land is equally 
void.” Whitney v. Whitney, 235 P. 
293, 295, 114 Or: 102. 


9. See Contracts § 240. 


-10. _Dyer v. Winston, 77 S.W. 227, 
33 Tex/Civ:App. 412. 


[a] In California, under the Mexi- 
can law a contract for the sale of real 
property was not invalid because it 
did not state the price paid. De 
Merle v. Mathews, 26 Cal. 455. 


{[b] In Louisiana the price must be 
stated. Louis Werner Sawmill Co. v. 
O’Shee, 35 So. 919, 111 La. 817; Pul- 
ford v. Dimmick, 31 So. 879, 107 La. 
403. 

{c] Certainty.—(1) “When the 
contract expressly states the amount 
of purchase money or furnishes a key 
by which it can be ascertained then 
the contract is sufficient.” Muller v. 
Cooper, 141 S.E. 300, 165 Ga. 439, 441 
[quot Baker v. Lilienthal, (Ga.) 169 S. 
B. 28, 31]. (2) A memorandum pro- 
viding inter alia for the giving of a 
mortgage bearing interest at not more 
than a specified per cent as part of the 
purchase price is sufficiently certain 
as a contract for the sale of land. 
Littleproud v. Craid, (Ont.) [1927] 2 
Dom.L.R. 287. (3) Certainty re- 
quired in describing land in a _ con- 
tract for its sale does not apply to 
land which constitutes part of the 
purchase price. Kee v. Satterfield, 
149 P. 243, 46 Okl. 660. 


{d] Time and terms of payment. 
—(1) Expression of the time of 
payment is not essential to the validi- 
ty of a contract for the sale of real 
estate. Dunlop v. Baker, 239 F. 193, 
196, 152,C.C.A.-181 [cert den 37 S.Ct: 
242, 242 U.S. 650, 61 L.Wd. 545]; Pegg 
vi (Olson; 228, P2238, 31 Wyo. 96." (2) 
Time and terms of payment of pur- 
chase money are not left open for fur- 
ther negotiation or settlement, so as 
to render a contract void, where the 
parties’ intention can be gathered 
from the language used to which the 
law attaches a fixed and definite 
meaning. McDaniel v. Daves, 123 S. 
BWie66Ss Ws 9 Via, li S.C) sf sthe) con- 
sideration is not all to be paid in cash, 
then the times and amounts of de- 
ferred payments must be specified.” 
Muller v. Cooper, 141 S.E. 300, 165 Ga. 
439, 441 [quot Baker v. Lilienthal, 
(Ga.) 169 S.E. 28, 31]. 

[e] Consideration sufficiently ex- 
pressed.—Bird v. Richardson, 8 Pick. 
(Mass.) 252. 


A forged contract for the sale 


In accordance with gen- 
eral rules,® unless required by some statute, consid- 
eration for a contract to sell land need not appear 
At common law a contract under seal 
to sell land imports a consideration or, more prop- 
erly, 1s enforceable without a valuable considera- 
tion, and no consideration need be stated therein. 


VENDOR AND PURCHASER 


eral. 


Under statute of frauds see Frauds, 
Statute of §§ 347, 348, 350-354. 

11. Mansfield v. Watson, 2 Iowa 
111; Northern Kansas Town Co. v. 
Oswald, 18 Kan. 336; McMillan v. 
Ames, 22 N.W. 612, 33 Minn. 257; 
Downs vy. Porter, 54 Tex. 59. 

Necessity for consideration in con- 
tracts under seal see infra § 90. 

Recital of consideration in bond for 
title see infra § 90. 


12. Bounilaries generally see 
Boundaries 9 C.J. p 145. 
13. See cases infra this note; and 


infra note 14. 


[a] Rule as to particularity of de- 
scription required in executory con- 
tracts is liberal in favor of their suf- 
ficiency. Russell v. Ramm, 254 P. 
532, 200 Cal. 348. 


[b] “A very short description in 
the instrument may be sufficient to 
furnish the means of identification.” 
McElroy v. Danciger, (Tex.Civ.App.) 
241 S.W. 1098. 


[ec] Office of description in a con- 
tract to sell land is not to identify 
the land, but to furnish means of 
identification. McElroy v. Danciger, 
(Tex.Civ.App.) 241 S.W. 1098. 


[d] “Slight inaccuracy in the de- 
scription of the land is not fatal 
where the intention of the parties 
clearly appears.’ Danner vy. Gates, 13 
Pa.Dist.&Co. 299, 301. 


14. Craig v. Zelian, 69 P. 853, 854, 
137 Cal. 105; Simpson v. Schurra, 267 
P. 384, 387, 91 Cal.App. 640. And see 
cases infra this section. 


“A description of the land intended 
to be conveyed is one of the most es- 
sential parts of the agreement, and 
must be contained in the writing.” 
Craig v. Zelian, supra [quot Simpson 
v. Schurra, supra]. To same effect 
Kington v. Boone, 109 So. 580, 92 
Fla. 560; Rhode v. Gallat, 70 So. 471, 
70 Fla. 536. ; 


15. U.S.—Preston y. 
U.S. 200, 24 L.HKd. 494. 


Ala.—King v. Scott, 


Preston, 95 


116 So. 681, 


217 Ala. 511; Alba v. Strong, 16 So. 
242, 94 Ala. 163; Meyer Bros. v. 
Mitchell, 75 Ala. 475; Thompson y. 


Gordon, 72 Ala. 455. 


Ark.—Fordyce Lumber Co. v. Wal- 
lace, 107 S.W. 160, 85 Ark. 1; Johnson 
vy. Craig; 21) Arky533. 


Cal. Johnson vy. Schimpf, 239 P. 
401, 197 Cal. 43; Carr v. Howell, 97 
P, 885, 154 Cal. 372; Craig v. Zelian, 
69 P. 8538, 137 Cal. 105; Berry v. Wood- 
burn, 40 P. 802, 107 Cal. 504; Ferris v. 
Irving, 28 Cal. 645; Diffendorf v. 
Pilcher, 2 P.(2d) 430, 116 Cal.App. 
270; Simpson v. Schurra, 267 P. 384, 
387, 91 Cal.App. 640 [quot Cyc]; Cali- 
fornia Packing Corporation y. Grove, 
196 P. 891, 512° Cal-App. 253: 

Colo.—Greater Service Homebuild- 
ers’ Inv. Ass'n v. Albright, 293 P. 345, 
88 Colo. 146. 

Conn.—McMahon y. Plumb, 96 A. 
958, 90 Conn. 281. 

Del.—Crockett v. Green, 

466. 


oe. Wel-Ch; 


[§§ 70-72 


[§ 72] c. Description of Property1?—(1) In Gen- 
Although requirements as to description in 
contracts for the sale of land are lberal,?* a contract 
for the sale of land must contain an adequate de- 
seription of the land.‘4 
contract or memorandum in writing must so de- 
seribe the property which is contracted for that it 
can be identified with reasonable certainty.*® 
contract sufficiently describes the property if it 


And to be adequate, the 


The 


D.C.—Waters v. Ritchie, 3 App.D.C. 


| 379. 


Fla.—Kington v. Boone, 109 So. 580, 
92 Fla. 560; Rhode v. Gallat, 70 So. 
471, 70 Fla. 536. 

Ga.—King v. Brice, 88 S.E. 960, 145 
Ga. 65 [answers conformed to 89 S.F. 
175, 18 Ga.App. 178]; Tippins v. Phil- 
lips, 51 S.E. 410, 123 Ga. 415; Gatins 
v. Angier, 30. S.E. 876, 104 Ga. 386. 


Idaho.—Allen v. Kitchen, 100 P. 
1052, 16 Idaho 133, 18 Ann.Cas. 914, 
L.R.A.1917A 563. 


Tll.—Holm v. Lynd, 176 N.E. 57, 343 
Ill. 645; Cumberledge v. Brooks, 85 
N.E. 197, 235 Ill. 249; Rampke v. 
Beuhler, 67 N.E. 796, 203 Ill. 384; Glos 
Vs. Wilson, (64..N.Ha (34, £98" alles 445 
Hamilton y. Harvey, 13 N.E. 210, 121 
TS 4695 2 Ann, Sor eee Sc) ibe 
Ott, 101 Ill. 70; Brooks v. Halane, 116 
Tll.App. 383. 


Ind.—Gigos v. Cochran, 54 Ind. 593: 
Miller v. Campbell, 52 Ind. 125; Casey 
v. Luken, 88 N.E. 347, 43 Ind.App. 682. 


Kan.—Bacon vy. Leslie, 31 P. 1066, 
50 Kan. 494, 34 Am.S.R. 134; Hollis 
v. Burgess, 15 P. 536, 37 Kan. 487. 


La.—Short vy. Methodist Episcopal 
Church South, 11 La.Ann. 174. 


Md.—Gorter v. Gale, 39 A. 527, 86 
Md. 687; Dorsey v. Wayman, 6 Gill 
59; Huntt v. Gist, 2 Harr.&J. 498. 


Mass.—Sherer vy. Trowbridge, 135 
Mass. 500. 


Minn.—Ham v. Johnson, 56 N.W. 
584, 55 Minn. 115; Nippolt v. Kam- 
mon, 40 N.W. 266, 39 Minn. 372; Pier- 
son v. Ballard, 20 N.W. 193, 32 Minn. 
263; Sharpe v. Rogers, 10 Minn. 207. 


Miss.—Williams v. Stritz, 17 So. 
227; Hazlip v. Noland, 14 Miss. 294: 
Wilkinson vy. Davis, Freem. 53. 


Mo.—Fox v. Courtney, 20 S.W. 20, 
111 Mo. 147; Shelton v. Church, 106 
Mo. 774. 


Neb.—Heenan y. Parmele, 114 N.W. 
639, 80 Neb. 509; Omaha L. & T. Co. 
rep ood aa 86 N.W. 1082, 62 Neb. 


N.J.—Carr v. Passaic Land Imp., 
ete:, €Co., 22 N.J.Eq. 85; Eorcee v. 
Dutcher, 18 N.J.Eq. 401. 


N.Y.—Cooley v. Lobdell, 47 N.E. 
783, 153 N.Y. 596; Booth v. Milliken, 
111 N.Y.S. 791, 127 App.Div. 522 [aft 
87 N.E. 1115, 194 N.Y. 553, rearge den 
88 N.E. 1115, 194 N.Y. 601]; Lawson v. 
Mead, Lalor 158 [aff How. App. Cas. 
394, 4 How.Pr. 294]; Rollin v. Pickett, 
2 Hill 552. 


N.C.—Lowe vy. Harris, 17 S.B. 539, 
112 N.C. 472, 22 L.R.A. 379; Vickers 
Vv. Henry, U6) ScHied 15 ALON Ges ie 
Breaid v. Munger, 88 N.C. 297; Grier 
v. Rhyne, 69 N.C. 346. 


Okl.—Powers v. Rude, 79 P. 89, 14 
Okl. 381; Ferguson y. Blackwell, 58 
P. 647, 8 OKI. 489. 

Or.—Knight v. Alexander, 71 P. 657, 
42 Or. 521. 2 

Pa.—Barnes vy. Hustead, 68 A. 839, 
219 Pa. 287; Colt v. Selden, 5 Watts 
a Spe v. Kitsmiller, 17 Serg. 


Tenn.—Johnson y. Kellogg, 7 Heisk. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 72-73] 


refers to something which is, certain or otherwise 
provides the means for identifying the property 


intended.?® 


Compared with conveyance. Less formality of de- 


262; Dobson vy. Litton, 5 Coldw. 616. 


Tex.—Jones v. Carver, 59 Tex. 293; 
Rodgers v. Daily, 46 Tex. 578; Cam- 
tes v. Prather, (Civ.App.) 74 S.W. 
354. 

Wash.—Rochester vy. Yesler, 32 P. 
1057, 6 Wash. 114. 

W.Va.—Guinn y. Warbutton, 60 S. 
E. 1100, 64 W.Va. 76; Crawford v. 
Workman, 61 S.E. 319, 64 W.Va. 10; 
Blankenship v. Spencer, 7 S.E. 433, 31 


W.Va. 510; Westfall v. Cottrills, 24 
W.Va. 763; Mathews v. Jarrett, 20 
W.Va. 415. 


Wis.—Park v. Minneapolis, etc., R. 
Co., 89 N.W. 532, 114 Wis. 347. 


Wi oar Evecburen v. Lamoureux, 85 
P. 1054, 15 Wyo. 


Acne .—Pearce v. “Walls, L. R. 20 Eq. 


{a] Otherwise stated.—‘‘An agree- 
ment for the sale of real property 
must not only be in writing and sub- 
scribed by the party to be charged, 
but the writing must also contain 
such a description of the property 
agreed to be sold, either in terms or 
by reference, that it can be ascertain- 
ed without resort to parol evidence.” 
Craig ‘v. Zelian, 69 P. 853,137 Cal. 
105 [quot Simpson y. Schurra, 267 P. 
384, 387, 91 Cal.App. 640]. 


16. Ala.—Martin v. Baines, 116 So. 
341, 217 Ala. 326; Wilkins v. Hard- 
away, 48 So. 678, 159 Ala. 565; Howi- 
son v. Bartlett, 40 So. 757, 147 Ala. 
408; Bogan v. Hamilton, 8 So. 186, 90 
Ala. 454. 

Ark.—Richardson vy. Stuberfield, 271 
S.W. 345, 168 Ark. 713. 

Cal.—Wright v. L. W. Wilson Co., 
299 P. 521, 212 Cal. 569; In re Garnier, 
Seiees6S. Lda, (Call 450 velCent [vey WW 
liams, 79 P. 527, 146 Cal. 3; Fleish- 
mann y. Woods, 67 P. 276, 135 Cal. 
256; Thompson y. McKay, 41 Cal. 221. 


Ga.—Horine v. Hicks, 104 S.E. 922, 
25 Ga.Apvp. 802. 

Tll.— Hedrick v. Donovan, 94 N.E. 
144, 248 I1l..479; Guyer v. Warren, 51 
INE 580.175 Tl 828; White vs, Her- 
mann, 51, Tl.) 248, 99 Am.Di1543; 
Lauder v. Peoria ‘Agricultural, etec., 
Soc., 71 Ill.App. 475. 


Ind.—Stevens v. Flannagan, 30 N. 
EB. 898, 131 Ind. 122; Maris v. Masters, 
67 N.E. 699, 31 Ind.App. 235. 

Kan.—Bacon v. Leslie, 31 P. 1066, 
50 Kan. 494; Hollis v. Burgess, 15 P. 
536, 37 Kan. 487. 


Ky.—Huber v. Johnson, 192 S.W. 
821, 174 Ky. 697; Posey v. Kimsey, 
142 ASW G0 ow ueon iy. 205%" Cox, Ve 


Burgess, 96 S.W. 577, 139 Ky. 699, 29 
Ky.L. 972; Campbell v. Preece, 118 
SOW aac also hone 5. les ebay dent ve 
Perkins, 83 S.W. 128, 119 Ky. 188, 26 
Ky.L. 1099. 

La.—Girault v. Feucht, 41 So. 572, 
117 La.- 276. 


Mass.—Knowles v. L. D. Griswold 

Land Co., 147 N.E. 560, 252 Mass. 172; 
Murray v. Mayo, 31 N.E. 1063, 157 
Mass. 248; Brown v. Bellows, 4 Pick. 
179. 

Mich.—Garvey v. Parkhurst, 86 
W. 802, 127 Mich. 368. 

Minn.—Brown v. Munger, 44 N.W. 
519, 42 Minn. 482; Burgon v. Cabanne, 
44 N.W. 118, 42 Minn. 267; St. Paul 
Land Co. v. Dayton, 43 N.W. 782, 42 
Minn. 73. 

Miss.—-Raines v. Baird, 37 So. 458, 
84 Miss. 807. 


Mo.—Shupe v. 


N. 


A. J. King Realty 


VENDOR AND PURCHASER 


Co., (App.) 29 S.W.(2d) 230; Sailor 


v. Gilfillan, 73 Mo.App. 152. 

N.J.—Robeson y. Hornbaker, 3 N.J. 
Eq. 60. 

N.Y.—Richards v. Edick, 17 Barb. 
260; Lee v. Briggs, 6 N.Y.S. 98, 2 Silv. 
Sup. 535° [aff 277N.B. 857, 127 N.Y. 
653]. 


N.C.—Thornburg v. Masten, 88 N.C. 
293; Shaver v. Shoemaker, 62 N.C. 
327; Phillips v. Hooker, 62 N.C. 193. 


N.D.—Schuyler v. Wheelon, 115 N. 
W. 2595-17 N:D.. 161. 


Or.—Bloech v. Hyland Homes Co., 
247 P. 761, 119 Or. 297; Burns v. Wit- 
ter, 108 P. 129, 56 Or. 368. 


Pa.—Danner v. Gates, 
&Co. 299; Fitzpatrick v. 
Pa.Dist. 383. 

Tex.—Rainbolt v. March, 52 Tex. 
246; McElroy v. Danciger, (Civ.App.) 
241 S.W. 1098; Ilseng v. Carter, (Civ. 
App.) 158 S.W. 1163; Dyer v. Win- 
ston, 77 S.W. 227, 33 Tex. Civ. App. 412; 
Cunyus v. Hooks Lumber Co., 48 Ss. 
W. 1106, 20 Tex.Civ.App. 290. 


Va.—Midkiff v. Glass, 123 S.E. 329, 
139 Va. 218. 


W.Va.—Hermann vy. Goddard, 96 S. 
BE. 792, 82 W.Va. 520; Kight v. Kight, 
63 S.E. 335, 64 W.Va. 519. 


Mass.—Anglo Canadian Land Co. v. 
Gordon, 19 Man. 201. 


Ont.—Bailey v. Dawson, 
387, 20 Ont.W.R. 908. 


[a] Other statements.—(1) “It may 
be said that the general rule with 
reference to the sufficiency of the de- 
scription of land in a contract [for 
the sale of such land] is that if the 
contract for the sale of land contains 
such a description or reference there- 
to as that it may be easily identified 
by parol evidence it is sufficient.” 
Huber v. Johnson, 192 S.W. 821, 822, 


iis} eR RIBMey: 
Engard, 4 


25 Ont. L. 


174 Ky. 697. To same effect Posey v. 
Kimsey, 142 S.W. 703, 146 Ky. 205, 
212, 213. (2) “Every contract for pur- 


chase of land must define its identity 
and fix its locality, or there must be 
such a description as by aid of parol 
evidence will readily point to its lo- 
eality and boundaries.” Richardson 
v. Stuberfield, 271 S.W. 345, 347, 168 
Ark. 713. (3) ‘“‘All that is required is 
that it shall be susceptible of cer- 
tainty.” Campbell v. Preece, 118 S.W. 
373, 133 Ky. 572, 578 [quot Posey v. 
Kimsey, supra]. (4) ‘A description 
of the subject-matter in such a con- 
tract is sufficient when it complies 
with the maxim, ‘Id certum est cer- 
tum reddi potest.’’’ Bloech v. Hyland 
Homes: 'Co., W477 TPS T6l5-763,, 119 9Or: 
297. To.same effect Hyden vy. Per- 
kins, 85 S.W. 128, 119 Ky. 188, 26 Ky. 
L. 1099; McElroy v. Danciger, (Tex. 
Civ.App.) 241 S.W. 1098, 1101. (5) 
“Tf on its face the memorandum for 
the sale of realty contain such a 
specification of real property, that, by 
the aid of parol testimony, the de- 
seription given can apply to only one 
particular tract of land, it is suffi- 
cient; but if it appears from extrin- 
sic evidence that the delineation set 
forth can refer to more than one par- 
cel, the ambiguity is patent and the 
instrument [is} void for uncertain- 
ty.’ Burns y. Witter, 108 P. 129, 130, 
368. (6) “It is not essential 
that the description should be 
given with such particularity as to 
make a resort to extrinsic evidence 
unnecessary. If the designation is so 
definite that the purchaser knows ex- 
actly what he is buying, and the sell- 


[66 C.J.] 537 


scription is required in a contract of sale than is 
necessary in a conyveyance.!7 

[§ 73] (2) Boundaries and Dimensions. 
tract for the sale of land may be sufficient as to 


A eon- 


er knows what he is selling, and the 
land is so described that the court 
can, with the aid of external evidence, 
apply the description to the exact 
property intended to be sold, it is 
enough.” Hollis v. Burgess, 15 P. 
536, 541, 37 Kan. 487 [quot Bacon v. 
Leslie, 31 P. 1066, 1067, 50 Kan. °494; 
Mitchell v. Morgan, 181 N.W. 958, 959, 
44 S.D. 8]. (7) ‘Such description as 
suffices, with the aid of admissible 
extrinsic evidence, to identify the sub- 
ject-matter with reasonable certainty 
is all that is required.’’ Hermann v. 
Goddard, 96 S.E. 792, 793, 82 W.Va. 
520. (8) “If the description fur- 
nishes data which, when aided by ex- 
trinsic evidence as to the attendant 
circumstances, and the description in 
the contract, is made certain and can 
be applied to the property in contro- 
versy it will be sustained.” Martin 
Yaaneanes: 116 So. 341, 343, 217 Ala. 


[b] Writing definitely and partic- 
ularly describing the land to be sold 
sufficiently complies with the rule re- 
quiring that contracts for the sale of 
land should adequately describe the 
property. Bass v. African Methodist 
Bpiscgpe. Church, 116 S.E. 816, 155 

cs me 


[ce] Means of identification.—(1) 
“If the writing identifies the land, 
that, of course, ends the inquiry. If 
it does not identify it, but affords 
means of identification, that is deemed 
sufficient. If the means of identifica- 
tion are other records or writings it 
is practically certain.” Campbell v. 
Preece, 118 S.W. 373,-133 Ky. 572, 578. 
(2) “It must identify the land or af- 
ford the means of identifying it.’ 
Knowles v. L. D. Griswold Land Co., 
147 N.E. 560, 252 Mass. 172, 175. 


[d] Identification beyond doubt.— 
(1) ‘While it is true that every valid 
contract must contain a description 
of the subject matter, so as to indi- 
cate what the parties are contracting 
about, it is not necessary, even in 
contracts to sell real estate that it 
should be so described as to admit of 
no doubt as to what it is.” Hedrick 
v. Donovan, 94 N.E. 144, 248 Ill. 479, 
483. (2) Of course, land is Sufficient- 
ly described in a contract to convey 
where, by aid of parol testimony, it 
could be identified beyond doubt. 
ace v. Cox; 5: P.2d) 699; 128 

roe a KS 


[e] Past, present, or future events. 
—(1) “It is never good to refer to a 
future event, as that could not have 
been certain when the memorandum 
was made.” Campbell v. Preece, 133 
Ky. 572, 578. (2) But generally a 
reference to an existing or past event 
is sufficient since “that which has 
transpired is changeless.’”’ Campbell 
v. Preece, supra. 


17. Lewis v. Baird, 15 F.Cas.No. 
8,316, 3 McLean 56; Wright v. L. W. 
Wilson Co.,\299 P. 521, 212 Cal. 569; 
Johnson y. Schimpf, 239 P. 401, 197 
Cal. 43; Lange v. Waters, 103 P. 889, 
156 Cal. 142, 19 Ann.Cas. 1207; Dif- 
fendorf v. Pilcher, 2 P.(2d) 430, 116 
Cal.App. 270; California Packing Cor- 
poration v. Grove, 196 P. 891, 51 Cal. 
App. 253. 


[a] “It is now the general and 
well-established rule that less strict- 
ness in the description of property is 
demanded in a contract than in a deed 
or conveyance.” Johnson vy. Schimpf, 
239° Pi 401, 40389197 Call 23a 
Wright v. L. W. Wilson Co., 299 P. 
521, 212 Cal. 569, 573]. 
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the description thereof when there are adequate ref- 
erences to the physical boundaries of the realty,'® 
or to the dimensions thereof,'® although a deserip- 
tion by boundaries or dimensions is insufficient where 
the actual location of the land cannot be determined 


from the deseription.?° 


[§ 74] (3) Direction from or Adjoining Certain 
Land may be sufficiently described by locat- 
ing it in a specified direction from a certain place,” 
particularly where additional references contribute 


Place. 


18. Ga.—dZipperer v. Helmnly, 97 
S.E. 74, 148 Ga. 480. 


Ky.—Cox v. Burgess, 96 S.W. 577, 
13:9 ee 699, 29 Ky.L. 972. 


oe ear akan v. Noland, 14 Miss. 
294. 


N.J.—Robeson v. Hornbaker, 
J. sc, 


N.C.—Winslow v. White, 
258, 163 N.C. 29. 


B.C.—Fraser v. Columbia Valley 
Lands, Ltd., 20 B.C. 508. 


[a] For example.—(1) A contract 
that, if defendant purchased a cer- 
tain tract containing one hundred 
twenty-three acres more or less, he 
would convey the northern part there- 
of, beginning at a ditch halfway on 
the east side of the tract and running 
across it by ditch and straight line, 
has been held to contain a sufficient 
description. Zipperer v. Helmnly, 97 
S.H. 74, 148 Ga. 480. (2) Descrip- 
tion by reference to a watercourse is 


3 N.~ 


79 S.E. 


sufficient. Cox v. Burgess, 96 S.W 
577, 139 Ky. 699, 29. Ky.L. 972; Haz- 
lip v. Noland, 14 Miss. 294. (3) De- 


scription may be by metes and 
bounds. Fraser v. Columbia Valley 
Lands, Ltd., 20 B.C. 508. 


{b] Boundaries need not inclose 
_tract.—(1) That the boundaries in the 
description do not entirely inclose 
the tract of land may be immaterial. 
Coleman y. Edgar, 257 P. 452, 83 Cal. 
App. 720. (2) Thus that boundaries 
of land, as stated in the sale contract, 
did not close, may be immaterial, in 
view of an engineer’s testimony that 
such discrepancy meant nothing. 
Coleman vy. Edgar, supra. 

19. Ilseng vy. Carter, (Tex.Civ.App.) 
158 S.W. 1163. 


{a] Thus a description of land as 
“a lot 50 by 110 feet on the north side 


of Bessie street in the City of Fort: 


Worth and being the only new house 
east of Illinois street’ has been held 
sufficient. Ilseng v. Carter, (Tex.Civ. 
App.) 158 S.W. 1163. 


20. See cases infra this note. 


[a] Thus (1) a description is in- 
sufficient which gives only the start- 
ing point and one side of a tract. 
Gatins v. Angier, 30 S.E. 876, 104 Ga. 
386; Lawson v. Mead, Lalor (N.Y.) 
158, [aff How.A.Cas. 394, 4 How.Pr. 
294]. (2): Where a contract for the 
sale of real estate located the land at 
a designated corner of certain streets 
in a city, giving the length of the 
sides of the lot in feet, but did not 
disclose on which street either of the 
sides abutted, or give data from 
which the land could be located, it 
was fatally defective. Nettles v. 
Chas. P. Glover Realty Co., 80 S.E. 
630, 141 Ga. 126. 


21. lLescher v. Baird, 294 S.W. 17, 
473 Ark. 1033; Curlee v. Phillips, 
(Tex.Civ.App.) 242 S.w. 6517. 


22. Lescher v. Baird, 294 S.W. 17, 
173 Ark. 1033; Wolff v. Cloyne, 106 
P. 104, 156 Cal. 746; Coleman vy. Daw- 
son, 294 P. 18, 110 Cal.App. 201; Cur- 
lee v. Phelps, (Tex.Civ.App.) 242 S. 
Weta li, ‘ 


VENDOR AND PURCHASER 


cient.?4 


to make the identification of the land certain.?” 
though a deseription of land as adjoining the land 
of another'd is ordinarily insufficient,?* such deserip- 
tion may, under particular circumstances, be suf- 


[§§ 73-75 


Al- 


[§ 75] (4) Popular Name of Tract or Ownership. 


[a] Thus (1) a contract of sale 
which described land as being twen- 
ty-five acres off the south end of a 
thirty-seven and one-half acre tract, 
adjoining the east one hundred acres 
on the west, out of a designated block, 
was sufficiently definite to be enforce- 
able, regardless of the fact that ex- 
trinsic evidence would have to be re- 
sorted to to fix the boundaries of the 
land so described. Curlee v. Phelps, 
(Tex.Civ.App.) 242 S.W. 517. (2) De- 
scription of property in a contract as 
that “lying directly south of Twelfth 
street pike facing north into Jackson 
street” is sufficient, where the land 
could be identified. Lescher v. Baird, 
294 S.W. 17, 178 Ark. 1033. (3) .De- 
scription of a ranch in a contract for 
the conveyance as land consisting of 
ninety-four and six tenths acres lo- 
cated about four miles northeast from 
Porterville was adequate. Coleman 
v. Dawson, 294 P. 13,110 Cal.App. 201. 
(4) A contract for the sale of real es- 
tate, which describes the land as ly- 
ing north of a specified place, and be- 
ing the same the vendor had lately 
bought, sufficiently described the 
land, it appearing that the vendor had 
lately bought land situated as de- 
scribed. Wolff v. Cloyne, 106 P. 104, 
156 Cal. 746. 


23. Meyer v. Mitchell, 75 Ala. 475. 
24 See case infra this note. 


{a] Thus a description of land in 
a contract of sale as lying in a cer- 
tain district, adjoining the land of 
certain persons, was sufficient, in 
view of evidence that the name of the 
district had formerly been as desig- 
nated, and that it was the only land 
owned by vendors adjoining the land 
of the person named, and that the 
purchaser had known the land in 
question for many years. Midkiff v. 
Glass, 123 S.E. 329, 139 Va. 218. 


25. Ala.—Bogan vy. Hamilton, 8 So. 
186, 90 Ala. 454, 

Ga.—Valdosta Machinery Co. v. 
Finley, 139 S.E. 337, 164 Ga. 706; 
ay v. Cheshire, 92 S.B. 636, 147 Ga. 

Ill.— Vincent v. McElvain, 136 N.E. 
502, 304 Ill. 160; Baker vy. Puffer, 132 
N.E. 429, 299 Tll. 486. 


Kan.—Hollis v. Burgess, 15 P. 536, 
37 Kan. 487. 

Ky.—Posey v. Kimsey, 142 S.W. 
708, 146 Ky. 205; Hyden vy. Perkins, 
soa tek VZS UDO Kye Ss Se26* Keyny 


Mich.—Garvey v. Parkhurst, 86 N. 
W. 802, 127 Mich. 368. 


Miss.—Raines v. Baird, 37 So. 458, 
84 Miss. 807. 


shan tase v. Gilfillan, 73 Mo.App. 
152. 


Mont.—Long v. Needham, 96 P. 731, 
37 Mont. 408. 


Tex.—Dyer v. Winston, 77 S.W. 227, 
33 Tex.Civ.App. 412; Cunyus v. Hooks 
Lumber Co., 48 S.W. 1106, 20 Tex.Civ. 
App. 290. 


[a] Rule applied.—(1) “Snow 
Farm.” Hollis v. Burgess, 15 P. 536, 
37 Kan. 487. (2) “Vaught farm.” 


It may be sufficient to describe land in a contract 
for its sale by referring to a popular name of the 
tract of land in question,?° or to the ownership of 
such realty where this will identify the land;?° but 


Hyden y. Perkins, 83 S.W. 128, 119 
Ky. 188, 26 Ky.L. 1099. (3) ‘J. Henry 
Buhner farm.” Abering v. Swain 
Roach Lumber Co.,.155 N.E. 712, 86 
Ind.App. 632. (4) "A contract to ‘sell 
“The Farmers’ Warehouse in New 
Bern, being the vendor’s warehouse 
and plant, meaning thereby the ac- 
tual warehouse and storehouse, nec- 
essary equipment, furniture, fixtures, 
utensils, platforms, sidings, tracks 
and lands on which they are situated 
with all the appurtenances thereof’’ 
was held to have sufficiently described 
the property. Farmers’ Tobacco 
Warehouse Co. v. Eastern Carolina 
Warehouse Corporation, 117 S.E. 625. 
185 N.C. 518. (5) A description of 
the vendor’s lands in a contract of 
sale as her lands in sections 16 and 
17, of a specified township, in a speci- 
fied county, of a specified state, com- 
monly called the Barr farm, may be 
sufficient. Vincent v. McElvain, 136 
N.E. 502, 304 Ill. 160. (6) Where the 
vendor agreed to sell “my farm known 
as the John Baskett home farm,” the 
contract sufficiently identified the 
tract, so that it could be located with 
certainty. Posey v. Kimsey, 142 S.W. 
703, 146 Ky. 205. (7) A designation 
of land as the “Hays place” and the 
“Needham desert entry” has been held 
sufficient. Long v. Needham, 96 P. 
731, 37 Mont. 408. (8) Description of 
property as two parcels on a named 
street known as the Valdosta and 
Myrick tracts did not render the con- 
tract for purchase void for uncertain- 
ty. Valdosta Machinery Co. y. Finley, 
139 S.E. 337, 164 Ga. 706. (9) In an 
agreement to convey, the description 
of certain tracts of land in a certain 
land district, being all or parts of cer- 
tain numbered lots, and being the 
same property described in a certain 
recorded deed, known as the “Roberts 


place,” was not so indefinite as to be 
void. Boney v. Cheshire, 92 S.E. 636, 
147 Ga. 30:5 .¢10)0A: writing describing 


the land to be sold as “a tract of land 
known as the ‘Triangle’ or ‘Cut-Off 
pasture’ ”’ and as occupied by a named 
person is sufficient. Dyer y. Winston, 
17 S.W. 227, 33 Tex.Civ.App. 412.. (11) 
“That tract of land adjoining section 
9, and known as the Phil Allen place” 
is good. Raines v. Baird, 87 So. 458, 
84 Miss. 807. (12) A description of 
the property to be sold as “‘The Puf- 
fer home, at No. 75 South Main street, 
with lot 75x298 feet, and the improve- 
ments thereon,” in a specified village 
was held to be sufficiently definite, 
although the property was located at 
Nos. 738, 75, and 77 on the street, as 
the property was _ sufficiently desig- 
nated by the use of the middle num- 
ber, in connection with the other part 
of the description, and would have 
been sufficiently designated if the 
number had been omitted altogether. 
Baker v. Puffer, 132 N.E. 429, 299 Til. 
486. (13) A written agreement pro- 
viding that the purchaser should have 
the “‘Jesse Chandler farm at Granogue, 
Delaware,” for a specified sum at the 
vendor's death, is valid and enforce- 
able. Lynam v. Harvey, 108 A. 850, 
12 .Del.Ch; 1:29, 


26. Ark.—Harper v. Thurlow, 270 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 75-76] 


a deseription by reference to ownership, where such 
reference does not identify the land, is insufficient.?7 


[§ 76] (5) References to Quantity. 
narily insufficient to describe land in a contract for 
its sale by quantity, without other proper references 
_ permitting the particular land to be ascertained,’® 

or by a quantity to be taken out of a larger tract 


S.W. 607, 168 Ark. 491. 


Cal.—Wolff vy. Cloyne, 
Don Cals 746.0 


Fla.—South Florida Citrus Land 
Co. v. Walden, 51 So. 554, 59 Fla. 606. 


Ga.—Petretes v. Atlanta Loan & 
Trust Co., 131 S.E. 510, 161 Ga. 468; 
Kennington vy. Small, 136 S.E. 326, 36 
Ga.App. 176; Verdery v. Withers, 116 
S.E. 894, 30 Ga.App. 63. 


Ky.—City of Murray v. Holcomb, 
47 S.W.(2d) 1026, 243 Ky. 287; Cox v. 
Burgess, 96 S.W. 577, 139 Ky. 699, 29 
Ky.L. 972. 

Mass.—Brown v. 
179. 


Minn.—St. Paul Land Co. v. Dayton, 
43 N.W. 782, 42 Minn. 73. 


er acewpeg sate oe v. Hooker, 


Pa.—Haupt v. Unger, 71 A. 843, 222 
era es Os 


S.D.—Mitchell v. Morgan, 181 N.W. 
958, 44 S.D. 8. 


_ W.Va.—Lathrop v. Columbia Col- 
lieries Co., 73 S.E. 299, 70 W.Va. 58. 


[a] Rule applied.—(1) A contract 
for the sale of all the real estate of 
the Columbia Collieries Company sit- 
uated in a specified county of a speci- 
fied state is not void for uncertainty 
of description. Lathrop vy. Columbia 
Collieries Co., 73 S.E. 299, 70 W.Va. 
58. (2) “All of the properties of E. 
J. Unger, deceased, in Croyle town- 
ship” has been held to be sufficient. 
Haupt v. Unger, 71 A. 843, 222.Pa. 439. 
(3) The vendor’s offer to sell “my 
farm at Estelline’’ and the purchas- 
er’s acceptance of “your farm at Hs- 
telline”’ was held to be a sufficient de- 
scription of the farm being sold, 
where the evidence showed that the 
vendor owned only one parcel of land 
in the vicinity of Estelline. Mitchell 
v. Morgan, 181 N.W. 958, 44 S.D. 8. 
(4) A description of property in op- 
tion as ‘my brick property” is suffi- 
ciently certain to enable the property 
intended to be identified by parol. 
City of Murray v. Holcomb, 47 S.W. 
(2a), 1026, 248 Ky. 287. (5) In a con- 
tract for the sale of land, the descrip- 
tion is sufficient when it is “all land 
owned by the said’ vendor “located 
west and north of the South fork of 
the Miami river and in” stated sec- 
tions, township, and range in a named 
county of the state. South Florida 
Citrus Land Co. v. Walden, 51 So. 554, 
59 Fla. 606. (6) Where correspond- 
ence showed that subject-matter of 
sale was all of the vendor’s lands in 
a specified county, and referred to an 
administrator’s deed which described 


L0G Pept04; 


Bellows, 4 Pick. 


62 N.C. 


the several tracts by name, number of. 


acres, and whether swamp or upland, 
there was a_ sufficient description. 
Verdery v. Withers, 116 S.E. 894, 30 
Ga.App. 68. (7) A description of a 
city lot as “that certain tract or par- 
cel of land belonging to the Atlanta 
Loan & Trust Company, located on 
the northeast corner of Auburn ave- 
nue and Bell street in the city of At- 
lanta, Fulton County, Georgia’ is 
sufficient. Petretes v. Atlanta Loan 
& Trust Co., 131 S.E. 510, 161 Ga. 468. 
(8) A description of land as all the 
property of the vendor in and about a 
certain shop and mill is good. Brown 
v. Bellows, 4 Pick. (Mass.) 179. (9) 
A. description of the property to be 
sold as whatever lots or lands may be 
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It is ordi- 


ficient.°° 


owned by the vendor in a specified 
plat is sufficient. St. Paul Land Co. 
v. Dayton, 43 N.W. 782, 42 Minn. 73. 
(10) It is sufficient that the land to 
be conveyed be described as the ven- 
dor’s land located in a specified di- 
rection from a specified place. Phil- 
lips v. Hooker, 62 N.C. 193 (‘house 
and lot north of Kinston’’). 


[b] Business place of owner.—A 
description of property to be con- 
veyed as the place where the owners 
did business is sufficiently definite. 
Kennington v. Small, 136 S.E. 326, 36 
Ga.App. 176. 

{[c] Time of ownership.—(1) Ne- 
gotiation between persons not dealing 
in real estate for the sale of a lot au- 
thorizes the inference that the Seller 
intends to deal with land owned at 
the time of such negotiation, and not 
some indefinite lot which vendor 
might later purchase. Corrado v. 
Montuori, 139 A. 791, 49 R.I. 78. (2) 
A description of land as that recently 
bought by the named owner may be 
sufficient. Wolff v. Cloyne, 106 P. 104, 
156 Cal. 746. 


27. Ray v. Talbott, 64 S.W. 834, 23 


Ky.L. 572; Barnett v. Nichols, 56 
Miss. 622. 
[a] For-vexample (1) an offer to 


give “Mr. Ray $5,000 for his house 
and lot’? does not, on acceptance of 
such offer, constitute a sufficient de- 
scription of the property to be sold. 
Ray v. Talbott, 64 S.W. 8384, 23 Ky.L. 
572. (2) “My land, the entire tract, 
728 acres” has been held to be void 
for uncertainty. Barnett v. Nichols, 
56 Miss. 622. 


28. Ala.—Shannon v. Wisdom, 55 
So. 102, 171 Ala. 409; Meyer v. Mitch- 
ell, 75 Ala. 475. 

Cal.—Diffendorf v. Pilcher, 
(2d) 430, 116 Cal.App. 270. 


Miss Bappedt v. Nichols, 56 Miss. 
22: 


raph Se 


N.Y.—Rollin v. Pickett, 2 Hill 552. 
N.C.—Vickers v. Henry, 15 S.E. 115, 
INOEN TCS 71. 


fa] Rule applied.—(1) A contract 
for sale of land is void for uncertain- 
ty of the description of the land 
when it is described as merely a cer- 
tain number of acres, more or less, in 
each of certain counties, aggregating 
a certain number of acres. Shannon 
v. Wisdom, 55 So. 102, 171 Ala. 409. 
(2) Description in a contract for sale 
of a ranch in a specified county con- 
taining approximately one thousand 
acres, commonly known as ‘Baker 
Ranch,’ has been held to be fatally 
uncertain. Diffendorf v. Pilcher, 2 P. 
(2d) 430, 116 Cal.App. 270. (3) A de- 
seription of land as: “One hundred 
acres of land to include the William 
Estice improvement and to lap on a 
survey made by Joseph Arrington” is 
insufficient. Vickers v. Henry. 15 S.E. 
115, 110 N.C. 371. (4) A contract for 
the sale of land described as “siXty 
acres of land, viz., fifty acres Comida 
and Cone bottom, also ten acres hill- 
side woodland, adjoining the Mitchell 


track,’ is insufficient. Meyer v. 
Mitchell, 75 Ala. 475. (5) A contract 
describing the land to be sold as: 
“My land, the entire tract of 728 
acres,” is insufficient. Barnett  v. 


Nichols, 56 Miss. 622. (6) A contract 
for the sale of land, which describes 
the subject matter as ‘70,000 acres of 
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without indicating out of what part it is to be taken, 
or giving to one party the right to select such trac 
However, a description as to the quantity of land 
may, when accompanied by other references making 
the identification of the land more certain, be suf- 
Thus there is a sufficient description in 
the case of a contract for the sale of a certain quan- 


£29 


land situated, lying, and being in” 
four specified counties, is too uncer- 
tain to be enforced. Booth v. Mil- 
liken, 111 N.Y.S. 791, 127 App.Div. 
522 [aff 87 N.E. 1115, 194 N.Y. 553, 
rearg den 88 N.E. 1115, 194 N.Y. 601]. 
29. Cal.—Simpson v. Schurra, 267 
P. 384, 387, 91 Cal.App. 640 [quot Cyc]. 
Fete v. Halane, 116 I1l.App. 
Md.—Dorsey v. Wayman, 6 Gill 59; 
Huntt v. Gist, 2 Harr.&J. 498. 


Minn.—Scanlon v. Oliver, 44 N.W. 
1031, 42 Minn. 538; Brockway v. Frost, 
41 N.W. 411, 40 Minn. 155; Nippolt 
v. Kammon, 40 N.W. 266, 39 Minn. 


gia Baldwin v. Winslow, 2 Minn. 
N.Y.—Cooley v. Lobdell, 47 N.H. 
783, 153 N.Y. 596. 
Tex.—Cammack v. Prather, (Civ. 


App.) 74 S.W. 354. 


[a] For example, a contract de- 
scribing land to be sold as: ‘‘All that 
part of a tract of land, called ‘Range 
Declined, lying adjoining the turn- 
pike road near where Woodward now - 
lives,” etc., is bad for uncertainty. 
Dorsey v. Wayman, 6 Gill (Md.) 59. 


30. See cases infra this note; and 
cases infra note 31. 


[a] Thus (1) a description of land 
as the vendor’s farm of a_ specified 
number of acres, more or less, and 
located a specified distance from a 
specified town and encumbered by a 
mortgage of a specified amount, has 
been held _ sufficient. Stuart-Mc- 
Knight & Co. v. Monroe, 1 S.W.(2d) 
1054, 222 Ky. 602. (2) Land contract- 
ed to be sold was sufficiently described 
asa tract containing one hundred and 
twenty acres, more or less, one mile 
from a certain town, including twen- 
ty-five acres of orchard and covered 
by a two hundred and fifty dollar 
mortgage, there being no misunder- 
standing as to the identity of the land. 
Hedrick v. Donovan, 94 N.B. 144, 248 
Ill. 479. (3) A contract for the sale 
of land “located near Prospect, Ky., 
containing 20 acres more or less,” suf- 
ficiently describes the premises. Hu- 
ber v. Johnson, 192 S.W. 821, 174 Ky. 
697. (4) A contract for the sale of 
real estate, described as a specified 
fractional part of a designated lot, to 
be located in the south part thereof, 
to include a building thereon, and to 
be bounded on the north by a line 
parallel with an avenue, sufficiently 
describes the _ property. Black v. 
Hoopeston Gas & Electric Co., 95 N.E. 
5d 250, 111.. 68. Cb). “tract INO. con= 
taining 170 acres known as the J. 
Henry Buhner farm” has been held 
to be a sufficient description in a 
land contract drawn with refer- 
ence to an executor’s notice of sale 
giving a correct legal description 
of the property. Obering v. Swain- 
Roach Lumber Co., 155 N.E. 712, 86 
Ind.App. 632. (6) “About twenty 
acres known as the Vaught farm” 
is a sufficient description. Hy- 
den v. Perkins, 83 S.W. 128,°26 Ky. 
L. 1099: (7) “About two acres of 
land” also described as being in the 
possession and improvement of par- 
ticular persons, and adjoining and 
connected with a certain sawmill, is 
a sufficient description. Brown vy. 
Bellows, 4 Pick. (Mass.) 179. (8) A 
description of land as ‘a certain tract 
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tity of land out of a larger tract where the method of 
ascertaining the location is pointed out.*1 

[§ 77] (6) References to Maps, Plats, Surveys, 
Land to be sold may be sufficiently 


Streets, Etc. 


of land in the county | of Iredell, con- 
taining thirty acres,” is sufficient. 
Shaver v. Shoemaker, 62 N.C. 327. (9) 
It is sufficient that the land be de- 
scribed as a specified number of acres 
owned by the vendor and located in 
a specified town, county, and state. 
Richards v. Edick, 17 Barb. (N.Y.) 260. 

31. Ala.—Hamilton v. Stone, 80 So. 
852, 202 Ala. 468. 


Cal.—Fleishmann y. Woods, 
216, 135 Cali 256. 


Ga.—Horine v. Hicks, 104 S.E. 922, 
25 Ga.App. 802. 


Ind.—Carpenter y. Lockhart, 1 Ind. 
434, Smith 326; Emshwiller v. Tyner, 
44 N.E. 811, 16 Ind.App. 133 


Kan.—Bemis v. Becker, 1 Kan. 226. 


Minn.—Burgon v. Cabanne, 44 N.W. 
118, 42 Minn. 267. 


Pa.—Danner y. Gates, 13 Pa.Dist.& 
€o. 299 


Va.—Asberry v. Mitchell, 93 S.E. 
638, 121 Va. 276, L.R.A.1918A 785. 


Wis.—Washburn v. Fletcher, 42 
Wis. 152; Cheney -v. Cook, 7 Wis. 413. 


[a] Bule applied.—(1) A descrip- 
tion in a contract for the sale of land, 
of certain tract in Fulton County, Ga., 
fronting one hundred and fifty feet 
on Wesley Avenue, one thousand sev- 
en hundred and sixty-three feet more 
or less on the extension of Hemphill 
Avenue, a new road between the tract 
and the property of a named person, 
and three hundred feet on Peachtree 
Battle Avenue, containing eleven and 
seventy-eight hundredths acres in 
land lot 155 of the Seventeenth Dis- 
trict of that county, on which there 
is a three-story house, barn, and ga- 
rage, and a servants’ house, etc., 
known as the “Lee Worsham place,’”’ 
was sufficiently certain for its identi- 


Ole 


fication. Horine v. Hicks, 104 S.E. 
922, 25 Ga.App. 802. (2) A contract 
to sell forty acres of land ‘joining 


the John Edge forty” was not void 
for uncertainty in lacking description 
of any particular forty acres, being 
capable of being, and having been, 
made certain by parol proof without 
violating the statute of frauds or 
rules of evidence ‘as to explanation 
of written contracts. Hamilton v. 
Stone, 80 So. 852, 202 Ala. 468. (3) 
Description of land in a contract to 
convey aS one hundred acres off the 
west end of vendor’s farm, and bound- 
ed on the north and south by the lands 
of named persons, has been held to 
be sufficient. Asberry v. Mitchell, 93 
‘S.E. 638; 121 Va. 276, L.R.A.1918A 
785. (4) “Certain house and lot sit- 
uate in South Enola adjoining 5 

Eslinger, fronting 69 feet more or 
less, on State road and 147 feet 
deep more or less including shelving 
and counters in store” is a sufficient 
description. Danner v. Gates, 13 Pa. 
Dist.&Co:. 299. (5) “Certain lot of 
land situated on Hast Avenue, Worden 
Place, Harvey’s Lake, Lake Town- 
ship, Luzerne county, Pennsylvania, 
said plot being fifty feet in front on 
East Avenue and sixty-three feet, 
more or less, in depth, and improved 
with a small frame dwelling house” 
is a sufficient description of the prop- 
erty to be sold. Cohen v. Jones, 274 
Pa. 417, 118 A. 362. (6) Contract au- 
thorizing the purchaser to determine 
the location of the boundaries by de- 
termining the height to which a pro- 
posed dam shall be built may be suf- 
ficient. Wilkins v. Hardaway, 48 So. 


678, 159 Ala. 565. 
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(7) An agreement 
to convey ten lots in a certain town, 
the specific lots to be ascertained in 
a prescribed manner, is good. Bemis 
v. Becker, 1 Kan. 226. 

[b] Right of selection.—(1) 
Where, in a contract for the sale of a 
certain quantity of land to be taken 
out of a larger tract sufficiently de- 
scribed, the right of selection is given, 


the description is sufficient. Fleish- 
mann v. Woods, 67 P: 276, 135 Cal. 
256; Conwell v. Springfield, ete, R. 
Co., 81 Ill. 232; Ross v. Chicago, etc., 
Ri C0,,. CU LL lot Wwauders Vv.) Beorla, 
Agricultural, ete, Soc, “71 DLApp. 
475; Hunt & Parks v. Gist, 2 Harr.& 


J. (Md.) 498; Brown vy. Munger, 44 
N.W. 519, 42 Minn. 482; Burgon v. Ca- 
banne, 44° N.W. 118, 42 Minn, 267; 
Cape Girardeau, éte. Re iCon-v. Win- 
gerter, 101 S.W. 1113, 124 Mo.App. 
426; Schuyler v. Wheelon, 115 N.W. 
259, 17 N.D. 161; Anglo Canadian 
Land Co. v. Gordon, 19 Man. 201. (2) 
Thus, where plaintiff sold to defend- 
ant a leasehold estate in land, togeth- 
er with the improvements thereon, in 
consideration of a certain sum of mon- 
ey, part of which was to be paid in 
cash, the balance in five thousand 
acres of pine lands in Georgia, and 
three hundred and twenty acres of 
land in Dakota, ‘“‘said 320 acres of Da- 
kota lands to be situate within nine 
miles, at least, of a railroad station, 
and to be good, tillable land,” it was 
held that the contract was not void 
for want of mutuality because of in- 
definiteness in that part relating to 
the Dakota lands, since the contract 
gave the vendor the right to select 
and convey the tract or tracts of land 
subject to the requirements as to 
quality, quantity, and location. 
Brown v. Munger, supra. (3) Simi- 
larly, a contract to sell four and a 
half acres of land to be selected by 
the vendor out of a specified ten-acre 
plot has been held to be sufficient. 
Fleishmann v. Woods, 67 P. 276, 135 
Cal. 256. (4) An executory contract 
for the sale of an interest in certain 
real property for townsite purposes, 
not exceeding thirty acres in extent, 
to be selected and platted into blocks 
and lots by the grantee from a larger 
tract which is specifically described, 
is not void for uncertainty of descrip- 
tion. Schuyler vy. Wheelon, supra. 
(5) And a contract which provided 
that out of forty acres of land, which 
was to be selected from a certain quar- 
ter section, the purchaser was to have 
ten acres in a body, averaging in val- 
ue and quality with the whole, suffi- 
ciently described the land sold, since 
the contract “conferred upon the ven- 
dor the absolute right to select and 
convey any one of the 10-acre tracts 
in the 40 which answered the condi- 
tions of the contract in respect to 
quality and value.’”’ Burgon vy. Ca- 
banne, 44 N.W. 118, 42 Minn. 267. 
An agreement to purchase one of a 
number of parcels of land, to be se- 
lected by the purchaser, is not void 
for pe nssancuu 8 of description. An- 
glo Canadian Land Co. v. Gordon, su- 
pra. (7) A econtractto. buy» a lot in 
a certain prescribed subdivision, such 
lot “to be designated by a majority 
of the persons comprising the citi- 
zens’ committee on fair grounds,” is 
good. Lauder v. Peoria Agricultural, 
etc., Soc., 71 Ill.App. 475. (8) A con- 
tract to convey a railroad right of way 
is sufficiently certain as to the de- 
scription of the property to be con- 


(6)- 
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described by proper reference to maps or plats.** 
It may also be sufficient to describe the property by 
reference to a government survey,*’ although such 
reference is insufficient where it does not provide 


veyed where there is a provision that 
its exact location is to be selected 
from a specified tract. Ross v. Chi- 
cago, ete:,. Ri Co, i Ll i204 hGape 
Girardeau, etc., R. Co. v. Wingerter, 
101 S.W. 1113, 124 Mo.App. 426. 


32. See cases infra this note. 


[a] Recorded map.—(1) Under a 
statute prohibiting the sale of land 
by reference to a map unless such 
map is recorded, a land contract, de- 
scribing lot by reference to an un- 
recorded map, was void. Krause v. 
Marine Trust & Savings Bank, 270 P. 
246, 93 Cal.App. 681. (2) But such 
statute only includes contracts as to 
sales wherein the property was desig- 
nated as being shown on a certain 
map referred to in the _ contract 
(Baines v. Shank, 107 P. 631, 12 Cal. 
App. 391), (3) and, in the absence of 
evidence to the contrary, it may be 
presumed that, where the purchaser 
himself prepared the agreement, the 
map was recorded (Greene v. Riordan, 
276 P. 141, 97 Cal-App. 462). 


[b] Colored map.—A contract for 
the sale of a large body of land suf- 
ficiently describes the land where it 
referred to a mav attached thereto, 
on which were shown, in different 
colors, as designated by the contract, 
the several portions of the tract that 
were to be conveyed on the making 
of payments specified in the contract, 
which map identified the land as com- 
pletely as if a proper description of 
it had been set out in the contract. 
Martin v. Gulf Coast Orchard & Prod- 
UGUSi; COs, 2ANOP Hoe 


[ce] Identity of land ascertainable 
from government map.—Where a 
contract to sell city lots was express- 
ly made subject to the use and con- 
trol by the city, state, and United 
States of so much of the land as lay 
east of the bulkhead line, the location 
of which had been established on the 
United States government map filed 
in the office of the war department, 
the contract was not incomplete be- 
cause the location of the line was 
not fixed therein. Interborough Rap- 
id Transit Co. v. Littlefield, 149 N.Y. 
S. 741, 166 App.Div. 567 [appeal gr 
107 NN... 1079, 213 N.Y. 698) and ‘aff 
413°N.E. 1058;) 218) Ney. 17450: 


[d] Rule applied.—‘A tract of 
ground in the Northeast Quarter of 
the Southwest Quarter of Section 27, 
Township 48, Range 33, to be known 
and designated as Lots 4, 11, 12, 18, 19, 
20, and 21, on the proposed plat of 
Red Bud Park in Jackson County 
Missouri.” Shupe v. A. J. King Re- 
alty Co., (Mo.App.) 29 S.W.(2d) 230. 


33. Dixie Industrial Co. v. Benson, 
79 So. 615, 202 Ala. 149; Harper v. 
Thurlow, 270 S.W. 607, 168 Ark. 491; 
Kent v. Williams, 79 P. 527, 146 Cal. 
3; White v. Hermann, 51 Ill. 2438, 99 
Am.D. 543. 


[a] Thus (1) a description of land 
as an undivided one-quarter interest 
in seventeen hundred acres covering 
the greater portions of sections 21, 
28, and 33 in township 13 south, range 
23 east, in a specified county, has been 
held to be sufficiently definite. Kent 
Ve Williams, 79 P: 6277146 Cal 3. 1@2) 
And a description as “Sec. 27, T. 38, 
14 EB. of 3d P. M.” omitting to state 
the range and the position as to the 
base line, was sufficient where refer- 
ence to the government land survey 
would show that there was no town- 
ship 38 lay south of the base line and 


ee ee a ee ek Be ee eS ee ee ee 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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the means of locating the land with certainty.** 
Similarly, land may be adequately deseribed by ref- 
erences to a lot and block number,®® a lot number 
in a specified land district of a specified county,*® 
or a lot number in a specified subdivision.*? 
like manner a description of the land may be suf- 


14 east of that meridian, which would 
locate the land in the given county, 
but there was such a township north 
of the base line. White v. Hermann, 
99 Am.D. 543, 51 Ill. 248. 

[b] Abbreviations.—(1) Usual ab- 
breviations, such as “Tp.” for town- 
ship, ‘‘R.” for range (Ottumwa, etc., 
R. Co. v. McWilliams, 32 N.W. 315, 71 
Iowa 164), (2) or “%” for one half 
(Bacon v. Leslie, 31 P. 1066, 50 Kan. 
494, 34 Am.S.R. 134), when used in 
the description, do not render the con- 
tract void for uncertainty. 

[ce] “Personal” lands.—Where cer- 
tain ‘personal’ lands of plaintiff, be- 
longing to him individually, were con- 
veyed with others to defendant com- 
pany, the description of the ‘‘person- 
al” lands by government numbers was 
sufficiently certain. Dixie Industrial 
Co. v.-Benson, 79 So. 615, 202 Ala. 149. 


34. Glos v. Wilson, 64 N.E. 734, 198 
ye 44; Sharpe v. Rogers, 10 Minn. 
hs 


[a] Thus (1) an agreement to con- 
vey a “ ‘portion’ of a lot known as lot 
four (4), section 29, town. 111, north 
of range 10 west, State of Minnesota,” 
does not specify with sufficient cer- 
tainty the tract to be conveyed. 
Sharpe v. Rogers, 10 Minn. 207. (2) 
A description, lot 56, bl. 12, see. 7, 39, 
14, is too uncertain to be enforced, 
where there is no such government 
subdivision as a “block.’’ Glos. vy. 
Wilson, 64 N.E. 734, 198 Ill. 44. 

35. Ala.—King v. Scott, 116 So. 
Gedo ai wAla. bck 

Ark.—Kempner v. Gaus, 111 S.W. 
1123, 112 S.W. 1087, 87 Ark. 221. 

Ga.—Dean v. Turner, 105 S.E. 602, 
151 Ga. 44. 


Ill.—Evans v. Gerry, 
IAS O95. 

La.—Girault v. Feucht, 41 So. 572, 
117 La. 276. 


Mass.—Murray v. Mayo, 
1068, 157 Mass. 248. 


Minn.—St. Paul Land Co. v. Day- 
ton, 43 N.W. 782, 42 Minn. 73. 


N.Y.—Lee v. Briggs, 6 N.Y.S. 98, 
53 Hun, 634, 2 Silv.Sup. 535 [aff 27 N. 
BI SO ag MIN 1603]. 


Or.—Bloech v. Hyland Homes Co., 
CAT ee. (Olgedd9" Or e297 > blepel v. 
Dowling, 102 P. 178, 54 Or. 40. 


Pa.—Fitzpatrick v. Engard, 4 Pa. 
Dist. 383. 

Tex.—Frazier v. Lambert, 115 S.W. 
1174, 53 Tex.Civ.App. 506. 


Wash.—Milton vy. Crawford, 118 P. 
32, 65 Wash. 145. 


fa] Thus (1) a contract of sale 
dated Dallas, Tex., and describing 
the land as ‘“‘Lot twenty-seven, Block 
3/929, and better known as #126 Mc- 
Kinnon street,” sufficiently described 


51 N.E. 615, 


31 N.E. 


the lot to identify it. Frazier v. 
Lambert, 115 S.W. 1174, 53 Tex.Civ. 
App. 506. (2) A description of land 


in a contract of sale as two city lots, 
known as lots Nos. 24 and 25 in block 
2 in Southern Terrace, being on the 
corner of Main Street South and 
Twelfth Avenue, and being one hun- 
dred and six and one-half by one 
hundred eighty-five and one-half feet, 
was sufficient, where the vendor was 
the owner of lots fronting one hun- 
dred and six and one-half feet on 
Main Street South and having the lot 
and block numbers stated, and a plat 
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of the “Southern Terrace’ was duly 
recorded. Dean v. Turner, 105 S.E. 
602, 151 Ga. 44. 


[b] Reduction of area.—Where a 
purchaser knows that a lot as orig- 
inally platted and numbered has been 
reduced by the taking of a strip there- 
from for a street and knows the di- 
mensions of the lot as it afterward 
existed on the grounds, the lot is 
properly described in a contract for 
its purchase by reference to a lot and 
block number as originally platted. 
MiltonveVa s Craw Lord, 6118's Panes. 
Wash. 145. 


36. Boney v. Cheshire, 92 S.E. 636, 
147 Ga. 30. 


[a] Rule applied.—A description 
in an agreement to convey certain 
lands located in Troup County, Ga., in 
a certain land district, and all or parts 
of certain numbered lots, was_ suffi- 
ciently definite to admit parol evi- 
dence to fix its boundaries. Boney vy. 
Cheshire, 92 S.E. 636, 147 Ga. 30. 


37. See cases infra this note. 


[a] Description held sufficient.— 
pUOte oO RDOUSIaS Park as Manis uve 
Masters, 67 N.E. 699, 31 Ind.App. 235. 


{b] Presumptions.—(1) “It will 
not be presumed that there is more 
than one lot of the specified number 
in the place named.” Maris v. Mas- 
ters, 67 N.E. 699, 701, 31 Ind.App. 235. 
(2) “It may be fairly inferred, also, 
that the vendor is the owner of the 
[described] property.” Maris v. Mas- 
ters, supra. 


{c] Inclusion of surplusage imma- 
terial.—Lots in a tract known as 
“Beech Hill subdivision,” but de- 


scribed as “Beech Hill Park subdivi- 
sion” may be sufficient, notwithstand- 
ing the superfluous word ‘Park” 
which may be treated as surplusage. 
MacLeod v. Hamilton, 236 N.W. 912, 
254 Mich. 653 [foll MacLeod v. Ham- 
ilton, 236 N.W. 897, 254 Mich. 658]. 


{d] Insufficient where subdivision 
not in existence.—A description of 
land as ‘lots 20 and 21 of Sunset 
Park, a subdivision to West Haven 
Florida,’ has been held insufficient 
at a time when Sunset Park was not 
yet in existence. Holm y. Lynd, 176 
N.E. 57, 343 Ill. 645. 


38. Kilday v. Schancupp, 98 A. 335, 
91 Conn. 29, L.R.A.1917A 151; Boney 
v. Cheshire, 92 S.E. 636, 147 Ga. 30; 
King v. Brice, 88 S.E. 960, 145 Ga. 
65 [answers conformed to 89 S.E. 
175, 18 Ga.App. 178]; Broadwell v. 
Kiker, 111 S.E. 62, 28 Ga.App. 279; 
Franklin v. Welt, 131 A. 585, 98 N.J. 


Eq. 602; Price v. McKay, 53 N.J.Eq. 
588; Frazier v. Lambert, 115 S.W. 
1174, 53 Tex.Civ.App. 506. 

[a] Rule applied.—(1) In@e an 


agreement to convey, the description, 
certain real estate known as “No. 48 
Angier avenue, in the city of Atlanta, 
Fulton county, Georgia,’ was not so 
indefinite as to render it void for un- 
certainty. Boney v. Cheshire, 92 S&S. 
E. 636, 147 Ga. 30. (2) A description 
of land in a contract of sale as a 
house and lot, known as a specified 
number on a specified street in a spec- 
ified city, and being fifty by one hun- 
dred and forty feet on the west side of 
such street, and two hundred and fifty 
feet north of another street, is suffi- 
cient. Broadwell v. Kiker, 111 S.E. 
62, 28 Ga.App. 279. (3) Description, 
“property known as No. 331, Franklin 
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ficient when locating land deseribed with reference 
to a specified street and number,*® or name of street 
and other references sufficient to identify the prop- 
erty,°® or with reference to intersecting streets.*° 


Ancient survey. Description by reference to a 


St., Elizabeth, N. J.,”’ in memorandum 
of contract for sale was held to be 
sufficient. Franklin y. Welt, 131 A. 
585, 98 N.J.Hq. 602. (4) In. a city 
having a known system of notation 
regulated by municipal laws, a de- 
scription of premises by street and 
number is sufficient. Harper v. Wal- 
lerstein, 94 S.E. 781, 122 Va. 274, L.R. 
A.1918C, 517. (5) Description -of 
land in a contract of sale by street 
and number, together with references 
to the dimension of the land and a 
fifteen-foot alley, is sufficiently defi- 
nite. King v. Brice, 88 S.E. 960, 145 
Ga. 65 [answers conformed to 89 S.E. 
175, 18 Ga.App. 178]. 


[b] Presumption.—(1) In the ab- 
sence of contrary evidence, it may 
be presumed that the place so de- 
scribed is located at the place where 
it is dated. Kilday v. Schancupp, 98 
AIV335, 91 Conni29) Le RIA oT VA Sb 
Price v. McKay, 53 N.J.Eq. 588. (2) 
Thus an agreement for the sale of real 
estate, which described the property 


as “738-40 Emmett avenue,’ such 
agreement being dated at Derby, 


Conn., describes the real estate with 
sufficient certainty, the inference be- 
ing that such property is located in 
Derby, Conn., in the absence of evi- 
dence to the contrary. Kilday v. 
Schancupp, 98 A. 335, 91 Conn. 29, L. 


R.A.1917A 151. (3) And a descrip- 
tion as: “A lot on Brumhall Avenue, 
No. 470,” was presumed to describe 


land located at the place where the 
instrument was dated. Price v. Mc- 
Kay, supra. 


39. See cases infra this note. 


[a] For example (1) a description 
of land in contract of sale as a certain 
lot of land in the city of Thomasville, 
located on Jackson Street next to the 
city barracks and containing two two- 
story brick buildings, is sufficiently 
certain for identification. Sampson v. 
McRae, 116 S.E. 651, 29 Ga.App. 690 
{conforming to answers 115 S.E. 481, 
154 Ga. 841]. (2) A contract for the 
purchase ‘of building and premises 
on Lower Front street, Juneau, Alas- 
ka, occupied by Winter & Pound Com- 
pany, and which is owned by under- 
signed,’ sufficiently described the 
premises. Pond y. Goldstein, 41 F. 
(2d) 76. 


[b] That bond for title erroneous- 
ly stated number of lot on which the 
land was situated and that the vendor 
had failed and refused to execute and 
deliver a new bond containing a cor- 
rect description is not a valid defénse 
to a suit on purchase-money notes, 
the property being otherwise correct- 
ly described by a street number and 
metes and bounds. McDuffie v. Lang- 
ley, 117 S.E\ 665, 30 Ga.App. 322. 


40. See cases infra this note. 


[a] Where vendor owned only one 
piece of real estate.—A description 
in a contract as that “pardel of land 
owned by your company, situated in 
Orange township, Cuyahoga county, 
Ohio, at the southeast corner of Ce- 
dar road and Brainard road” was held 
sufficient. Painter y. Brainard-Cedar 
re, Co., 163 N.E. 57, 29 Ohio App. 


{b] Where dimensions of the lots 
intended to be sold are specified as 
well as the location of such lots as 
at the corner of named streets, there 
is a sufficient description. Dean vy. 
Turner, 105 S.E. 602, 151 Ga. 44. 
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well-known ancient survey is good.*+ 


[§ 78] (7) References to Other Instruments or 
The description of land in a contract for 


Records. 
the sale thereof may be supplied 
other instruments.*? 


a sufficient description by proper 
prior recorded deed for such realty,** to a prior 
agreement under which the property was bought by 
the vendor and which sufficiently describes 


to an abstract.*® 
Variance. 


For example, there may be 


Although the deseription of land in a 
contract for the sale thereof should be in conform- 
ity with the description contained in other instru- 
ments connected with the sale,*® it is not every va- 
rianee that will avoid the contract.*? 


[§.79] (8) As Determinable by Surveyor. A de- 


VENDOR AND PURCHASER 


by reference to 


references to a 


Live oe OL 


[§§ 77-81 


may be sufficient when it is such that a surveyor can 
locate them,*® but not otherwise.*® 


[§ 80] (9) Omitting Name of State, County, or 
Other Political Division.°° 
insufficient merely because the town, county, or state 
is not given,®! especially where other references 
permit the land to be identified,®? or where the iden- 
tity of the land is made certain by the purchaser’s 
going into possession,®* although failure to give 


The description is not 


such information may, under particular circumstane- 


tion.®> 


seription of lands in a contract for the sale thereof 


41. 3 N.J. 


Eq. 60. 


42. Bloech v. Hyland Homes Co., 
247 P. 761, 763, 119 Or. 297. And see 
eases infra this section. 

“The description may be partly con- 
tained in a separate document, which 
if referred to in the other portions of 
the written contract so as to con- 
nect them, becomes a constituent part 


Robeson v. Hornbaker, 


thereof.” Bloech v. Hyland Homes 
Co., supra. 
43. Stevens v. Flannagan, 30 N.E. 


898, 131 Ind. 122; Hantz v. May, 114 
N.W. 1042, 137 Iowa 267; Baird v. 


Prewitt, 166 S.W. 771, 158 Ky. 793. 

[a] Thus (1) where a former deed 
conveyed all of the west half of a 
quarter section lying north of a pub- 
lic highway then existing, the exact 
location of which was known to de- 
fendant, a contract to convey the land 
to him, describing it in the same man- 
ner, was valid. Hantz v. May, 114 N. 
W. 1042, 137 Iowa 267. (2) The de- 
scription of the land, in a contract of 
sale, as a certain tract in a specified 
county and about one mile northeast 
of a specified town, and also referring 
to a certain recorded deed for a full 
description, was sufficient to uphold 
the contract. Baird v. Prewitt, 166 
SAWiel Uk pal OS Ky. 193) 


44. Wolff v. Cloyne, 
156 Cal. 746. 

45. Janiszewski v. Shank, 202 N.W. 
949, 230 Mich. 189. 

46. See case infra this note. 

{a] Thus (1) the description of 
Jand in a contract for its sale should 
correspond to the description of such 
land in an earnest-money receipt. 
Park v. McCoy, 208 P. 1098, 121 Wash. 
189. (2) Where the property de- 
scribed in the proposed formal con- 
tract was entirely different from that 
described in the earnest-money receipt 
and called for a less amount of land, 
the vendor was not entitled to the 
earnest money. Park v. McCoy, su- 
pra. 

47. See case infra this note. 


[a] hus, where a contract to con- 
vey described the lots as in block 75 
of a certain city, but the deed ten- 
dered by the vendor correctly de- 
scribed the lot as in block 75 of an 
addition to the city, and the only block 
75 in the city was in the addition, and 
the purchaser had personally exam- 
ined the property, and was not misled 
by the erroneous description, the va- 
riance did not avoid the contract. Ev- 
ans v. Gerry, 51 N.E. 615, 174 Tl. 595. 


48. Ill—Weber v. Adler, 143 N.E. 
OF on at) 547) Bakerlv. Putter) 122 


106 P. 104, 


N.E. 429, 299 Ill. 486; White v. Her- 
mann, 99 Am.D. 543, 51 Ill. 243. 


Minn.—Paynesville Land Co. v. 
Grabow, 200 N.W. 481, 160 Minn. 414. 


N.J.—Myers v. Metzger, 48 A. 1113, 
61 N.J.Eq. 522 [rev on other grounds 
52 A. 274, 63 N.J.Eq. 779]. 


Or.—Bloech v. Hyland Homes Co., 
227 PG, wink 9” Olea sme se lny, 
Dowling, 102 P. 178, 180, 54 Or. 40; 
House v. Jackson, 32 P. 1027, 24 Or._97. 


Tex.—Morrison v. Lambert, (Civ. 
App.) 33 S.W.(2d) 517 [motion den 
(Commn.App.) 41 S.W.(2d) 149]. 


“Any description of property [in a 
land contract] is sufficiently definite 
which describes the property by name 
or location so it may be located by a 
surveyor by the aid of information 
from other parties who know the lo- 
cation of the property by the descrip- 
tion given.” Baker v. Puffer, 132 N. 
BE. 429, 431, 299 Ill. 486. 


[a] With or without extrinsic evi- 
dence,—‘‘Any description of real es- 
tate ina writing in relation to 
real estate, by which the property 
can be identified by a competent sur- 
veyor with reasonable certainty, ei- 
ther with or without the aid of ex- 
trinsic evidence, is sufficient.’”’ Bloech 
v. Hyland Homes Co., 247 P. 761, 763, 
119 Or. 297. ‘To same effect Flegel v. 
Dowling, 102 P. 178, 180, 54 Or. 40. 


[b] Rule applied.—(1) A contract 
to transfer the north eighty acres of 
a one hundred and seventy-one-acre 
tract of specified survey sufficiently 
enabled a surveyor to determine the 
boundaries. Morrison y. Lambert, 
(Tex.Civ.App.) 33 S.W.(2d) 517 [mo- 
tion den (Commn.App.) 41 S.W.(2d) 
149]. (2) Description of land in a 
contract to convey, being solely to fur- 
nish means of identification, is suf- 
ficient, if a Surveyor can from it read- 
ily locate the land, especially where 
boundaries are pointed out to the pur- 
chaser. Paynesville Land Co. v. Gra- 
bow, 200 N.W. 481, 160 Minn. 414. 


49. Gigos v. Cochran, 54 Ind. 593. 


[a] Thus a description as the cor- 
ner lot on the southeast side of a spec- 
ified railroad and highway, to be fifty 
feet front and running back one hun- 
dred feet, is void for uncertainty, it 
being impossible for a surveyor to tell 
whether the lot fronted on the rail- 
road or the highway. Gigos v. Coch- 
ran, 54 Ind. 593. 


50. Cure of description generally 
see infra § 81 


Place where contract dated as sup- 
plying place where land located see 
supra,’§ Tt: 


es, render the description insufficient.** 
where the contract was made is noted in the con- 
tract, this may be treated as a part of the deserip- 


[§ 81] (10) Aider or Cure of Description. 
cept in cases of patent ambiguity,’® or where a de- 


If the place 


Ex- 


Head v. Sanders, 66 So. 621, 189 
. 443; Valdosta Machinery Co. v. 
Pinley, $139" SBS 337,164 (Ga 7065 
Strand v. Moore, 104 S.E..633, 150 Ga. 
656; Robeson v. Hornbaker, 3 N.J.Eq. 
60; Wurzweiler v. Cox, 5 P.(2d) 699, 
138 Or. 110; Bloech v. Hyland Homes 
Co. 247 TP 161. 119, Or 25/02 Burn sie 
Witter, 108 P. 129, 56 Or. 368; Flegel 
v. Dowling, 102 P. 178, 54 Or. 40. 


52. Bloech y. Hyland Homes Co., 
247 P. 761, 764, 119 Or. 297; Flegel v. 
Dowling, 102 P. 178, 54 Or. 40. 


“An omission in an instrument of 
the county, town or village wherein 
real property is located is not fatal 
to the description, where the writing 
contains other facts from which the 
property may be located and identified 
with sufficient certainty to satisfy the 
statute of frauds.” Bloech v. Hyland 
Homes Co., supra. 


_ (aj (Thus a contract of sale, show- 
ing definitely the names of the streets 
bounding the lot on two sides, and the 
names of persons whose land consti- 
tuted the boundaries on the remaining 
two sides, and the acreage contained 
within the boundaries, was sufficient, 
although the instrument did not show 
where it was executed, or in what city, 
county, or state the land was located, 
since, by the aid of parol evidence, the 
property could be located. Stroud vy. 
Moore, 104 S.E. 633, 150 Ga. 656. 


53. Brown v. Ward, 81 N.W. 247, 
110 Iowa 123. 


54 See cases infra this note. 
[a]. Thus a failure to designate 
the city, town, county, or state in 


which the contract was executed and 
failure also to specify the city, coun- 
ty, state, or other civil or political 
division in which the land is situated 
may, when there is nothing else in the 
contract to show the location of the 
land, render the contract invalid for 
want of a sufficient description. Al- 
len v. Kitchen, 100 P. 1052, 16 Idaho 
1338, 18 Ann.Cas. 914, L.R.A.1917A 5638. 


55. Maris v. Masters, 67 N.E. 699, 
31 Ind.App. 235; Lee v. Briggs, 6 N. 
Y.S. 98, 2, Silv.Sup. 535 [aff 27 N.H. 
857, 127 N.Y. 653]; Frazier v.. Lam- 
per 115 S.W. 1174, 53 Tex.Civ.App. 


56. Martin vy. Baines, 116 So. 341, 
217 Ala. 326. 


[a] What conustitutes—“‘To con- 
stitute a patent ambiguity in the de- 
scription of real property in a con- 
tract which may not be explained by 
extrinsic evidence, the description on 
its face, or aided by judicial knowl- 
edge, must apply equally to two or 
more different tracts or parcels.” 


For later cases, developments and changes in the law see Annotations, same title and section number. 


-_ 


§ 81] 


scription is entirely lacking,®°? a description in a 
contract for the sale of land may be aided by extrin- 
sie evidence showing the application of such descrip- 
tion to particular property to the exclusion of all 
Such evidence cannot, however, 


other property.°® 


Ae ge v. Baines, 116 So. 341, 217 Ala. 


57. Casey v. Luken, 88 N.E. 347, 
43 Ind.App. 682. 


{a] Thus a contract reciting that, 
if the “Casey farm,” not naming the 
county or state, is sold to a party 
to the contract or to some one in his 
behalf, he will pay to a person named 
a specified sum for a quitclaim deed 
cannot be aided by extrinsic evidence 
and is void for uncertainty for failing 
to describe the farm. Casey v. Luken, 
88 N.E. 347, 43 Ind.App. 682. 


58.' U.S.—Ryan v. U. S., 
9f3, a26n0.S, 68, 34 L.Wd. 447. 


Ala.—King v. Scott, 116 So. 681, 217 
Ala. 511; Martin v. Baines, 116 So. 
341, 217 Ala. 326; Head v. Sanders, 66 
So. 621, 189 Ala. 448; Howison v. 
Bartlett, 40 So. 757, 147 Ala. 408. 


Ark.—Kempner v. Gans, 111 S.W. 
1123, 112 SUW. 1087, 87 Ark. 221. 


Gabkecdonnsen v. Schimpf, 239 P. 
401, 197 Cal. 43; Wolff v. Cloyne, 106 
P. 104, 156 Cal. 746; Carr v. Howell, 
97°'P. 885, 154 Cal. 372; Towle v. Car- 
MIClOm Wands eter 1OO.,-.o0 be. L126, F990 
Cal. 397; Preble v. Abrahams, 26 P. 
99, 88 Cal. 245, 22 Am.S.R. 301. 


Conn.—Nichols y. Johnson, 10 Conn. 
2. 


10 S.Ct. 


Fla.—South Florida Citrus Land Co. 
v. Walden, 51 So. 554, 59 Fla. 606. 


Ga.—Lewis v. Trimble, 106 S.E. 101, 
151 Ga. 97; Dean v. Turner, 105 S.E. 
602, 151 Ga. 44. 

Ill. Hedrick v. Donovan, 94 N.E. 
144, 248 Ill. 479; Cumberledge v. 
Brooks, 85 N.E. 197, 235 Dll. 249; Fow- 
ler v. Fowler, 68 N.E. 414, 204 Ill. 82. 

Ind.—Warner v. Marshall, 75 N.E. 
582, 166 Ind. 88. 

Ky.—Hyden v. Perkins, 83 S.W. 128, 
119 Ky. 188, 26 Ky.L. 1099. 

Mass.—Hurley v. Brown, 98 Mass. 
545, 96 Am.D. 671; Atwood’ v. Cobb, 
16 Pick. 227, 26 Am.D. 653 Bind? v. 
Richardson, "8 Pick. 252. 

Mich.—Garvey v. Parkhurst, 86 N. 
W. 802, 127 Mich. 368. 

Miss.—Raines -v. Bird, 37 So. 458, 
84 Miss. 807; Kyle v. Rhodes, 15 So. 
40, 71 Miss. 487. 


Mo.—Sailor vy. Gilfillan, 73 Mo.App. 
152. 

Mont.—Long v. Needham, 96 P. 731, 
37 Mont. 408. 

Neb.—Hiskett v. Bozarth, 105 N.W. 
990, 75 Neb. 70. 

N.J.—Franklin v. Welt, 131 A. 585, 
98 N.J.Eq. 602; Riley v. Hodgkins, 41 
A. 1099, 57 N.J.Eq. 278. 


N.Y.—Waring v. Ayres, 40 N.Y. 357; 
Lee v. Briggs, 6 N.Y.S. 98, 2 Silv.Sup. 
535 [aff 27 N.E. 857, 127 N.Y. 653]. 


N.C.—Thornburg v. Masten, 88 N.C. 
293: Phillips v. Hooker, 62 N.C. i938. 
But see Lowe v. Harris, 17 S.E. 539, 
TIEN Go472 220 ERAS 309 (holding 
that a receipt acknowledging pay- 
ment on the land of a particular per- 
son is too indefinite to authorize the 
admission of parol evidence to supply 
a description of the land; nor is such 
evidence admissible under a statute 
enacted subsequent to the time the 
paper was executed). 

Or.—Burns v. Witter, 108 P. 129, 
56 Or. 368; Flegel v. Dowling, 102 P. 
178,54 Or. 40. 

Pa,—O’Connell v. Cease, 110 A. 266, 


VENDOR AND PURCHASER 


267 Pa. 288; ,Haupt v. Unger, 71 A. 
843, 222 Pa. 439; Reilly v. Gautschi, 
34) A 576,174. Pa. e805. Phillips. iv. 
Swank, 13 A. 712, 120 Pa. 76, 6 Am.S.R. 
691; Whiteside v. Winans, 29 Pa. 
Super. 244. 
Tex.—Watson v. Baker, 9 S.W. 867, 
(1)Pex: 738930 Rainbolt-vi March, $52 
Tex. 246; Frazier v. Lambert, 115 S. 
W. 1174, 53 Tex.Civ.App. 506; Dyer 
v. Winston, 77 S.W. 227, 33 Tex.Civ. 
App. 412; Cunyus v. Hook’s Lumber 
Co., 48 S.W. 1106, 20 Tex.Civ.App. 
290. 
W.Va. 
Eaioes 


Goddard, 96 S. 
520; Lathrop v. 


Hermann v. 
82. W.Va. 


Columbia Collieries Co., 73 S.E. 299, 
70 W.Va. 58; Kight v. Kight, 63 S.E. 


335, 64 W.Va. 519. 

Wis.—Inglis v. Fohey, 116 N.W. 857, 
136 Wis. 28. 

Eng.—Ogilvie v. Foljembe, 3 Meriv. 
53, 36 Reprint 21. 


Can.—Coote v. Borland, 35 Can.S.C. 
282 [aff 10 B.C. 493]. 


Ont.—Reynolds vy. Foster, 3 Ont.W. 
Dye ee) 21 Ont.W.R. 838, 3 Dom:L.R. 

N.W.Terr.—Re Gordon, 7 Terr.L. 
134. 


“That parol evidence is competent 
to furnish these means of interpret- 
ing and applying written agreements 
is settled by the uniform current of 
authorities.” Mead vy. Parker, 115 
Mass. 418, 15 Am.R. 110, 111 [quot 
Hyden v. Perkins, 85 S.W. 128, 130, 
119 Ky. 188]. 


[b] Reason for rule.—‘‘The most 
specific and precise description of the 
property intended requires some parol 
proof to complete its identification. 
A more general description requires 
more.” Mead v. Parker, 115 Mass. 
418, 15 Am.R. 110, 111 [quot Hyden 
v. Perkins, 85 S.W. 128, 129, 119 Ky. 


| 188]. 


[ec] “While parol evidence cannot 
supply an omission in the terms of 
the written contract, it may be ad- 
mitted to apply the description to the 
subject-matter thereof.” O’Connell v. 
Cease, 110 A. 266, 267, 267 Pa. 288. 


[ad] Where place of execution 
omitted.—(1) A failure to specify in 
the memorandum of the original con- 
tract the place where it was executed 
ought not, and the omission from the 
writing of the township, range, coun- 
ty, and state, will not, render nuga- 
tory the contract, if the description 
given can without alteration be ap- 
plied to a particular tract, so that the 
court can say from extrinsic evidence 
that the minds of the parties met and 
agreed on the identity of the distinct 
piece of land intended to be the sub- 
ject matter of their negotiations. 
Burns v. Witter, 108 P. 129, 56 Or. 368. 
(2) Omitting name of state, county, 
or other place from description gen- 
erally see supra § 80 


[e] When aided.—‘‘Wherever the 
language used in the contract would 
apply indifferently to different things, 
it is competent by extrinsic evidence 


to show what the parties, in fact, 
were contracting about.” Hedrick v. 
N.E. 144, 248 Ill. 479, 


Donovan, 94 
484, 


[f] “This rule is frequently ap- 
plied, from necessity f even 
where the Statute of Frauds has been 
pleaded.” Hedrick v. Donovan, 94 N. 
E. 144, 248 Ill. 479, 484. 
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supply a defect in a description which is insuffi- 
cient on its face.°® 
contract for the sale of land may be cured by other 
clauses in the same instrument,®® or by a more ae- 
curate description in a formal contract or instru- 


A defective description in a 


[g] Other ptatemenita..—(1) “The 

description of land in a contract of 
sale is sufficiently definite where the 
premises are so described as to in- 
dicate the grantor’s intention to sell 
a particular lot of land and is capable 
of practical application to the land in- 
tended to be conveyed by introduction 
of; extrinsie evidence.’.. Lewis: .v. 
Trimble, 106 S.E. 101, 151 Ga. 97. (2) 
“A description of land in -'a is 
contract for its sale is sufficient, if by 
aid of extrinsic evidence it can be ap- 
plied to the particular land.’ Dean v. 
Turner, 105 S.B. 602, 608, 151 Ga. 44. 
(3) “Parol evidence is ordinarily ad- 
missible to show what property the 
parties intended to convey and . 
a contract adequately describes the 
property if it refers to something 
which is certain or provides a means 
of ascertaining and identifying the 
property which is the subject matter 
of the contract.’”” Johnson v. Schimpf, 
239° P.v401, 197. Cali 43,.48: o (4). “ois. 
not enough to render the contract 
void that the description, without the 
aid of attendant circumstances under 
which it was executed is too indefinite 
to identify the property.” Martin v. 
Baines, 116 So. 341, 343, 217 Ala. 326. 


{h] Rule applied.—(1) <A descrip- 
tion of the premises in a contract for 
the sale of land as having a depth of 
about one hundred and thirty feet to 
a lane twenty feet wide more or less 
is not so defective as to render the 
contract void where the purchaser 
knew before the contract was execut- 
ed that such lane extended but part 
way across the premises so as te 
leave the remainder with a greater 
depth than one hundred thirty feet, 
which, however, was encumbered with 
a right of way, as under such circum- 
stances extrinsic evidence would be 
admissible to identify the premises 
sold. Reynolds v. Foster, 3 Ont.W.N. 
983, 21 Ont.W.R. 838, 3 Dom.L.R. 506. 
(2) Plat or subdivision of former mu- 
nicipality, nonexistent at, time of suit, 
could be resorted to by the court in 
aid of description employed in land 
contract. King v. Scott, 116 So. 681, 
217 Ala. 511. (3) <A description of 
land as “lots 3 and 4 block 18 A. H.’’ 
has been aided by parol evidence 
showing that the “A. H.” meant “Al- 
bino Homestead.” Flegel v. Dowling, 
102' P2178, 54-Or.-40: 


59. Allen v. Kitchen, 100 P. 1052, 
16 Idaho 133, 18 Ann. Cas. 914, L.R.A. 
1917A 563. 


“The distinction, however, should 
always be clearly drawn between the 
admission of oral and extrinsic evi- 
dence for the purpose of identifying 
the land described and applying the 
description to the property and that of 
supplying and adding to a description 
insufficient and void on its face.” Al- 
len v. Kitchen, 100 P. 1052, 16 Idaho 
ay 144, 18 Ann.Cas. 914, L.R.A.1917A 

ve 


[a] Thus a description of the 
premises sold as “Jots 11, 12, and 13, 
in block 13, Lemp’s addition, ” with- 
out designating the state, county, or 
civil or political district, and failing 
to disclose the municipal or other di- 
vision to which the land is an addi- 
tion, is void and cannot be aided by 
parol evidence. Allen v. Kitchen, 100 

1052, 16 Idaho 138, 18 Ann.Cas, 914, 
i. R.A1I917A 563. 

60. Guyer v. 
oe EI F328. 


[a] By another clause waiving 


Warren, 51 N.E. 580, 
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ment of conveyance,®! or by admissions in plead- 
A defective description may also be cured 
by. the purchaser’s taking possession, °* 
where he makes improvements,®* by the grantor’s 
marking boundaries,®° or by the tract being subse- 
quently platted and a definite lot designated by the 
parties as the lot to be conveyed.*® 


ings.°? 


[§ 82] (11) Exceptions. 


portions of real estate must be certain.®* 
contract sufficiently describing the land is uncer- 
tain as to an attempted exception of a part, the 
exception alone may fail, and the contract be en- 


forceable.®§ 


[§ 83] d. Execution®*—(1) Signing.”° 
there may be a sufficient compliance with the stat- 


homestead rights.—Guyer v. Warren, 
51 N.E. 580, 175 I11.-328. 


61. Evans v. Gerry, 51 N.E. 615, 
174 Ill. 595; Gough v. Loomis, 99 N.W. 
295, 123 Iowa 642. 


62. Drennen v. Williams, 148 P. 
265,°59 Colo. 301, Ann.Cas. 1917A 664. 


63. Brown v. Ward, 81 N.W. 247, 
110 Iowa 123; Skinner v. Furnas, 161 
P. 962, 82 Or. 414; McKee’s Estate, 31 
Pittsb.Leg.J.N.S. (Pa.) 309; Mills v. 
McLanahan, 73 S.E. 927, 70 W.Va. 288. 


64. McKee’s Estate, 31 Pittsb.Leg. 
J.N.S. (Pa.) 309. 


65. McKee’s Estate, supra. 


66. Emshwiller v. Tyner, 44 N.E. 
811, 16 Ind.App. 133. 

67. See cases infra this section. 

[a] Exception held too indefinite. 
—A provision of a land contract ex- 
cepting one-half acre with seventy- 
two-foot frontage out of a frontage 
of four hundred and sixty-four feet is 
unenforceable for indefiniteness. 
Simpson vy. Schurra, 267 P. 384, 91 Cal. 
App. 640 


{b] Exception held not tco uncer- 
tain.—Exception of well sites and 
rights of way in a contract for the 
sale of desert land, under which one 
site was selected and a well construct- 
ed, is not void for uncertainty. Pima 
Farms Co. v. McDonald, 244 P. 1022, 
30 Ariz. 82. 


68. Lange v. Waters, 103 P. 889, 
156 Cal. 142, 19 Ann.Cas, 1207; Simp- 
son v. Schurra, 267 P. 384, 91 Cal. App. 
640. 

[a] Rule applied. —- Where, in a 
contract for the sale of two lots, 
as per map, containing twenty acres, 
excepting one acre, the one acre is in- 
completely described, the exception 
alone fails, and the contract is en- 
forceable. Lange v. Waters, 103 P. 
889, 156 Cal. 142, 19 Ann.Cas. 1207. 


In deeds see also Deeds § 66. 

69. Bonds for title see infra § 89. 

70. Necessity for in contracts gen- 
erally see Contracts §§ 128-130. ; 

71. See Frauds, Statute of § 361. 

72. U.S.—Hennessy v. Bond, 77 F. 
403, 23 C.C.A. 203. 

Tll.—Farrand v. Yates, 249 Ill.App. 
180. 

lowa.—Crittenden v. Armour, 45 N. 
W. 888, 80 Iowa 221. 

La.—McManus’ Syndic v. Jewett, 6 
dase os 0. 

Minn.—Stub v. Grimes, 
444, 38 Minn. 317. 

Miss.—Lee v. Dozier, 40 Miss. 477. 

Tex.—Jones v. Thompson, (Civ. 
App.) 138 S.W. 623. 
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[§§ 81-83 


utes of frauds when a contract for the sale of land 
is signed by the party to be charged,*! as a general 
rule a written agreement cannot be considered a 
completed contract for the sale of land until it is 
signed by all the parties to it, and this is especially 
the agreement expressly provides, or its 


manifest intent is, that it shall not be binding until 


signed.*? 


Where a 


Although 


[a] Reason for rule.—‘The rule is 
founded on the principle, that each 
party signs on the tacit condition, 
that all the other parties will sign; 
that until the final assent is given, 
there is no concurrence of different 
minds and that before that is given 


anyone may retract.” McManus’ 
Syndic v. Jewett, 6 La. 530, 536. 
[b] Where several persons in- 


volved in transaction.—(1) Where 
there were ten purchasers to an agree- 
ment, and one refused to sign, and 
another was substituted in his place 
without the knowledge of the others, 
the contract could not be enforced. 
Crittenden v. Armour, 45 N.W. 888, 80 
Iowa 221. (2) Where, by a tripartite 
agreement, the owner of land agrees 
to convey it to another, reserving a 
vendor’s lien and a life estate for the 
third party, and the agreement at- 
tempts to settle and dispose of the 
rights of the parties, which rights 
are several, different, and distinctive 
as to each party, and each party is 
bound to perform certain things, the 
agreement, to be binding, must be 
Signed by all the parties thereto. 
Farrand v. Yates, 249 Ill.App. 180. 
(3) Where a written agreement 
showed that it was contemplated that 
each of seven purchasers should exe- 
cute it before the contract should be 
complete, and contained mutual cove- 
nants to be subsequently performed 
by the purchasers in consideration of 
the conveyance, and only four of the 
purchasers signed it, it was not bind- 
ing on the vendor, and no recovery 
could be had against him in an action 
for damages for its breach, although 
the purchasers entered upon and im- 
proved the land with his knowledge 
and consent. Stub v. Grimes, 37 N.W. 
444, 38 Minn. 317. (4) A contract for 
the sale of land is complete without 
the signature of a third person named 
therein, who merely agrees to release 
a mortgage. McManus’ Syndic_ v. 
Jewett, 6 La. 530. (5) A land sale 
agreement, signed only by the hus- 
band, providing that the deed would 
be taken jointly by him and his wife, 
and after delivery they would take 
steps to procure an increase in the 
mortgage, was held to be unenforce- 
able. Rinaldi v. Rodzik, 153 N.BE. 453, 
257 Mass. 238. 


[ce] Position of signature. — That 
the vendor signed his name above the 
line of acceptance in a land sales con- 
tract did not affect the validity of the 
instrument. Stuart-McKnight & Co. 
v. Monroe, 1 S.W.(2d) 1054, 222 Ky. 
602. 


73. Mondragon vy. Mondragon, 257 
S.W. 215, 113 Tex. 404 [mod (Civ. 
App.) 239 S.W. 650]. 


[a] Rule applied.—A contract, pre- 


Nevertheless, subject to the requirements 
of the statute of frauds, it may be competent for 
the parties to adopt a writing as their contract with- 
out either party signing, or without both parties 
signing,’* and a contract signed by one of the par- 
ties only may be binding on both, if aecepted and 
acted on by the other.7* 
the vendor only may be binding on both parties when 
aecepted and acted on by the purchaser,?® and a 


Thus a contract signed by 


pared in the presence and under the 
direction of, and delivered by, the 
vendor, to whom the consideration 
has been paid, is valid by adoption, 
although not acknowledged by the 
vendor, whose name was signed by the 
vendee. Mondragon v., Mondragon, 
257 S.W. 215, 113 Tex. 404 [mod (Civ. 
App.) 239 S.W. 650]. 

Adoption of signature to contracts 
generally see Contracts § 130. 

Ratification or adoption of contract 
signed by agent see infra text and 
note 81 

74. Ala.—Fullenwider v. Rowan, 34 
SOn ome so. Ala waS Ts 

Ariz.—Butterfield v. Nogales Cop- 
Dero ESOLP. 345) 19 eAriza alle. 

Ark.—Parker v. Carter, 120 S.W. 
836, 91 Ark, 162, 184 Am.S.R. 60. 


Cal.—Reed v. Hickey, 109 P. 38, 13 
Cal.App. 136. 


Ill.—Forthman v. Deters, 69 N.E. 
97, 206 Ill. 159, 99 Am.S.R. 145. 

Iowa.—Breen v. Mayne, 118 N.W. 
441, 141 Iowa 399. hye : 

Kan.—Brownson v. Perry, 81 P. 
197, 71 Kan. 578; Schmucker y. Sibert, 


18 Kan. 104, 26 Am.R. 765. 


Ky.—Hyden v. Perkins, 83 S.W. 128, 
119 Ky. 188, 26 Ky.L. 1099; Lewis 
v. Grimes, 7 J.J.Marsh. 336; Tyler 


v. Onzts, 20° SoW1256,993 Keynes 14 
Ky.L. 321; Bast Jellico Coal Co. v. 
Carter, 97 S.W. 768, 30 Ky.L. 174; 
Moore v. Chenault, 29 S.W. 140, 16 Ky. 
Tbe te 


Minn.—Western Land Assoc. v. 
Banks, 83 .N.W. 192; 80). Minn, 317 
[overr Yeager v. Kelsey, 49 N.W. 199, 
46 Minn. 402]. 


Miss.—Atkinson v. Whitney, 7 So. 
644, 67 Miss. 655. 

Neb.—Chambers v. Barker, 
388, 2 Neb. (Unoff.) 523. 

N.Y.—Boehly v. Mansing, 102 N.Y.S. 
171, 52 Mise. 382. 

Va.—Cummins v. Beavers, 48 S.E. 
891, 103 Va. 230, 106 Am.S.R. 881, 1 
Ann.Cas. 986. 


SIVNAW< 


Wis.—Schweitzer v. Connor, 14 N. 
W. 922, 57 Wis. 177; Liowber v. Con- 
nit, 36 Wis. 176; Vilas v. Dickinson, 


13 Wis. 488. 


75. Ark.—Parker v. Carter, 120 S. 
W. 836, 91 Ark. 162, 134 Am.S.R. 60. 


Cal.—Gibbs v. Mendoza, 284 P. 250, 
103 Cal.App. 183; Reed v. Hickey, 109 
P38) 13 Cal Appe 136: 


Ky.—Hyden v. Perkins, 83 S.W. 128, 
U9 Keyt 188,26, Key. VOO9s iv erin, 
Onzts, 20 S.W. 256, 93 Ky. 331, 14 Ky. 
L. 321; Lewis v. Grimes, 7 J.J.Marsh. 
336; Moore v. Chenault, 29 S.W. 140, 
16 Ky. Li 531. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 
‘, 


§§ 83-86] 


contract signed by the purchaser alone may be 
valid when acted on by the vendor.7¢ 


Signature by agent.** The signature of a party 
to a contract to sell land may be made by an agent.7§ 
Signature by an agent acting under oral authority 
is sufficient if the statute makes no provision as to 
the form of the agent’s authority.79 A purchaser 
who insists on the vendor’s agent signing the con- 
tract so as to make it immediately binding cannot 
thereafter insist on the vendor’s signature.8° In 
any event, the act of an agent in signing a contract 
may be ratified or adopted.*+ 


Separate writings. Where a contract to sell land 
is contained in separate writings, each to be s'gned 
by the party to be bound thereby, it is not necessary 
that both parties sign all such writings,®? it being 
sufficient that each party sign only the writing by 
which he, himself, is bound.* Similarly, where the 
contract is executed in duplicate, it is sufficient that 
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each party has one of the documents signed by the 
other.§# 


Effect of failure to sign.85 Where there exists no 
contract for the sale of land, due to a failure to 
sign, the title of the proposed vendor is immateri- 
al,*° and the would-be purchaser is not entitled to 
damages.*’ A purchaser’s failure to sign a con- 
tract for the sale of land does not indicate that 
there is a lack of mutuality.® 


[§ 84] (2) Seal. Unless required by some stat- 
utory provision,*® a seal is not necessary to the va- 
lidity of a contract for the sale of realty.9° 


[§ 85] (3) Stamps.°! The necessity of placing 


stamps upon a contract for the sale of land depends 
on statute.?? 


[§ 86] e. Attestation and Acknowledgment.°®? 
Unless required by some specific statutory provi- 
sion,®* neither attestation by witnesses nor acknowl- 


Minn.—Western Land Assoc v. 
Banks, 83 N.W. 192, 80 Minn. 317 
Loverr Yeager v. Kelsey, 49 N.W. 199, 
46 Minn. 402]. 


Neb.—Chambers v. Barker, 89 N.W. 
388, 2 Neb. (Unoff.) 523. 


N.Y.—Boehly v. Mansing, 102 N.Y. 
S. 171, 52 Mise. 382. 


Pa.—Borie v. Satterthwaite, 12 
Pane eect: 194 [aff 37 A. 102, 180 Pa. 
42]. 
“ Wis.—Lowber y. Connit, 36 Wis. 
76. 


[a] Wording of instrument to in- 
dicate that the signature of the pur- 
chaser is contemplated does not alter 
the rule that, where a vendor signs a 
written agreement to sell and convey 
realty, and the purchaser accepts the 
Same and goes into possession, there 
is a complete contract. Chambers v. 
Poe 89 N.W. 388, 2 Neb. (Unoff.) 

23. : 


[b] Thus (1) where the purchaser 
took possession of certain land under 
a deed and at the time accepted an in- 
strument written by the vendor ex- 
pressing the manner of paying the 
consideration, such instrument was a 
contract between the parties, although 
signed by only the vendor. Parker v. 
Carter, 120 S.W. 836, 91 Ark. 162, 134 
Am.S.R. 60. (2) Although a contract, 
constituting an agreement by the ven- 
dor to sell land to purchasers, is 
signed only by the vendor, the pur- 
chasers by going into possession of 
the property, and making payments 
under the contract, accept its terms, 
and become bound by it. Reed v. 
Hickey, 109,°RP. 38)013 CaliApp. 136: 
(3) A contract for sale of land was 
binding without being signed by the 
purchaser where the purchaser paid 
a substantial part of the purchase 
price. Gibbs v. Mendoza, 284 P. 250, 
103 Cal.App. 188. 


[c] In Louisiana as the purchaser 
is bound only to pay the price, if that 
is acknowledged in the contract, he 
need not sign it, as his assent may be 
proved aliunde. Madison y. Zabriski, 
11 La. 247; Stanley v. Addison, 8 
La. 207; Joseph v. Moreno, 2 La. 460. 


76. Atkinson y. Whitney, 7 So. 644, 
67 Miss. 655. 


fa] Thus a contemporaneous writ- 
ten agreement by the grantee in a 
trust deed that in default of payment 
by the grantor the grantee will pur- 
chase the land at a price to be fixed 
by appraisement is binding on both 
if acquiesced in by the grantor, al- 


[66 C. J.—35] 


though not signed by him. Atkinson 
v. Whitney, 7 So. 644, 67 Miss. 655. 


77. In contracts generally see Con- 
tracts § 130. 


Under statutes of frands generally 
see Frauds, Statute of §§ 364-379. 


78 Karns v. Olney, 22 P. 57, 80 
Cal. 90, 18 Am.S.R. 101; Heins v. 
Thompson & Flieth Lumber Co., 163 
N.W. 173, 165 Wis. 563; Maybury v. 
O’Brien, 25 Ont.L. 229, 20 Ont.W.R. 
683. And see cases infra note 79. 


[a] As indicating uncertainty of 
parties.—(1) A contract for the sale 
of land signed on behalf of the ven- 
dors, “H. Broemsen Heirs, by L. A. 
Rolf, Agent,” is not void as indicating 
uncertainty of parties. Broemsen.v. 
Agnic, 73 S.E. 253, 70 W.Va. 106. (2) 
Parties to contract for sale of land 
generally see supra §§ 44, 45. 


79. Minor v. Willoughby, 3 Minn. 
225; Campbell v. Hough, 68 A. 759, 
73 _N.J.Eq. 601; Worrall v. Munn, 5 
N.Y. 229, 55 Am.D. 330. 


80. Levand v. North America Real- 
ty, Co:; 257 BP. 355,°82 Colo, 121; 


81. See cases infra this note. 


[a] Thus (1) a party to a contract 
to sell land who brings an action 
thereon thereby ratifies the act of its 
agent in signing the contract. Lev- 
and v. North America Realty Co., 257 
Pe soon Se Colo: 321. (2) Where a 
contract for the sale of land, signed 
with the vendor’s name by his agent, 
is retained by the purchaser for 
months, and where the purchaser 
made a payment and made no objec- 
tion to title, and based refusal to 
perform on _ false representations, 
there was a sufficient acceptance and 
adoption of the vendor’s signature to 
the contract. Heins v. Thompson & 
Flieth Lumber Co., 163 N.W. 173, 165 
Wis. 563. Adoption of contract by 
party generally see supra text and 
note 73. (3) A corporation has the 
right to adopt a contract signed by its 
agent and undertaking to sell Jand 
in a name not its own, and having 
contracted in a particular name and 
having received benefits thereof, the 
corporation cannot impeach the con- 
tract on the ground that the name is 
incorrect. Karns v. Olney, 22 P. Bile 
80 Cal. 90, 13 Am.S.R. 101. 

82. Lee v. Dozier, 40 Miss. 477. 

[a] Thus, where one signs a note 
for the purchase money and the other 
the agreement to convey the property 
when the money is paid, both of the 


parties need not sign each instrument. 


Lee v. Dozier, 40 Miss. 477. 
8&3. Lee v. Dozier, supra. 


€4. Reeves v. Wisconsin & Arkan- 
sas Lumber Co., 42 S.W.(2d) 11, 184 
Ark, 254, 


[a] That vendor’s copy of contract 
to sell was signed only by the pur- - 
chaser and not by the vendor is im- 
material. Reeves v. Wisconsin & Ar- 
kansas Lumber Co., 42 S.W.(2da) 11, 
184 Ark. 254. 


85. Construction and operation of 
contract to convey land generally see 
infra § 207 et seq. 


86. Saulsbury vy. Anderson, 
Civ.App.) 39 S.W.(2d) 142. 


fa] Thus, where there never’ was 
a land contract owing to failure of 
the vendor’s wife to sign, it was im- 
material as to the purchaser whether 
the present owner held absolute title 
or held in trust. Saulsbury v. Ander- 
son, (Tex.Civ.App.) 39 S.W.(2d) 142. 

87. Saulsbury v. Anderson, supra. 

[a] Thus, where a land contract 
never became effective owing to fail- 
ure of the vendor’s wife to sign, the 
purchaser was not entitled to damag- 
es. Saulsbury v. Anderson, (Tex.Civ. 
App.) 39 S.W.(2d) 142. 


88. Wright v. Suydam, 131 P. 239, 
72 Wash. 587. 


[a] Thus the fact that a contract 
for the sale of land was signed only 
by the owner does not show a want 
of mutuality. Wright v. Suydam, 131 
P. 239, 72 Wash. 587, 


89. See statutory provisions. 


Minor v. Willoughby, 3 Minn. 
225; Worrall v. Munn, 5 N.Y. 229, 55 
Am.D. 330; Martin v. Weyman, 26 
Tex. 460; Holman v. Criswell, 13 Tex. 
38; Randon vy. Barton, 4 Tex. 289. 


91. As revenue see Internal Reve- 
nue §§ 109-122. 


Necessity for in contracts general- 
ly see Contracts §§ 134-136. 


92. See statutory provisions. 


[a] Stamps required for agree- 
ments to sell, rather than those re- 
quired for the conveyance, should be 
affixed to contracts for the sale of 
real property. Burbank vy. Pierce, 26 
La.Ann. 295. 

93. Bonds for title see infra § 89. 


Acknowledgment of a wife’s con- 
tract to convey her separate estate 
see Husband and Wife § 651. 


94 See statutory provisions; and 
cases infra this note. 
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edgment by the parties to a contract for the sale 
of land is necessary to the validity of such con- 
A statute requiring all conveyances of real 
estate and all contracts evidencing an encumbrance 
thereon to be by deed, signed and acknowledged, 
does not apply to a contract for the sale and con- 
veyance of land enforceable in equity.®® 
prove a contract, in the mode and within the time 


tract.?> 


[a] Assignment of purchaser’s 
right of action on a contract for the 
sale of land is not a conveyance of 
the land itself and does not come 
within the provisions of statutes re- 
quiring that conveyances be witness- 
ed and acknowledged. Bissell v. Mor- 
gan, 56 Barb. (N.Y.) 369. 


[b] Im Porto Rico a private instru- 
ment as evidence of a contract for the 
sale of land and acknowledged by the 
vendor in court has the same legal 
value as a public instrument, under 
Civ. Code § 1225 (Rev. Code § 1193). 
Rivera v. Miranda, 10 Porto Rico 224. 


95. Fla.—Burke v. Wallace, 124 So. 
30, 98 Fla. 604. 


Mich.—McKenzie v. West Detroit 
Land Co., 216 N.W. 438, 241 Mich. 129. 


Neb.—Blazier v. Johnson, 9 N.W. 
543, 11 Neb. 404; Missouri Valley 
Land Co. v. Bushnell, 8 N.W. 389, 11 
Neb. 192. 


N.J.—Campbeil v. Hough, 68 A. 759, 
73 N.J.Eq. 601. 


Tex.—Howard vy. Zimpelman, 14 S. 
We bo: 


Wash.—Fallers v. Pring, 257 P. 627, 
144 Wash. 224 [foll Bugge v. Pring, 
257 P. 629, 144 Wash. 698]; Anderson 
v. Wallace Lumber, etc., Co., 70 P. 
247, 30 Wash. 147. 


[a] Power of attorney to sell land 
need not be by authentic act, it be- 
ing sufficient that the power be ac- 
knowledged with formality and that 
the attesting certificates be appended 
Zaye Smith vy. Kinney, 30 La.Ann. 


[b] Rule applied.—In a suit at- 
tacking a contract for the sale of 
land for fraud, where plaintiffs claim- 
ed possession of the property under 
the contract and attacked only the 
consideration, while defendant admit- 
ted execution of the contract and 
claimed his rights thereunder, the 
failure to have the signature of the 
purchaser, which was made by mark, 
attested by a witness, was immate- 
rial. Edwards v. Wiley, 235 S.W. 
54, 150 Ark. 480. 


{c] Defective acknowledgment.— 
Where no acknowledgment is required 
to be made of the execution of a con- 
tract for the sale of land, a defective 
acknowledgment annexed to such an 
instrument does not affect the validity 
of the contract. Campbell y. Hough, 
68 A. 759, 73 N.J.Eq. 601. 


[d] Acknowledgment of prior con- 
tract.—In the absence of an agree- 
ment therefor, a vendor under an ex- 
ecutory contract to sell land cannot 
be required to acknowledge for record 
another contract already made with 
reference to the same land. Burke v. 
Wallace, 124 So. 30, 98 Fla. 604. 


{e] In California, under the early 
Mexican law, attestation was not es- 
sential to the validity of contracts for 
the sale of land. De Merle v. Math- 
ews, 26 Cal. 455. 


96. Anderson v. Wallace Lumber, 
etc., Co., 70 P. 247, 30 Wash. 147. 


97. See case infra this note. 


[a] One who did not sign execu- 
tory contract of sale as subscribing 
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livered.®® 


Failure to 


witness could not, by a second recor- 
dation with his name added as wit- 
ness to the signature of the owner, 
make it efficacious to establish its ex- 
ecution by the owner. Linehan v. 
Devincense, 149 P. 584, 170 Cal. 307. 


98. Bonds for title see infra § 89. 
Delivery: 


As to contracts generally see Con- 
tracts § 131. 


Of deeds see Deeds §§ 94-129. 
Under statutes of frauds see Frauds, 

Statute of §§ 383-386. 

99. Cal.—Carr v. Howell, 97 P. 
885, 154 Cal. 372; Hoen v. Simmons, 
Tt Calr Lhone52> Am. Day 291s, , AVIS" ve 
Rebhan, 267 P. 898, 92 Cal.App. 178. 


Iowa.—Myrick v. Segar, 72 N.W. 
298, 102 Iowa 749. 


Minn.—Jensen v. Chicago, ete., R. 
Co., 34 N.W. 7438, 37 Minn. 383 
Neb.—Smith v. Severn, 139 N.W. 


858, 93 Neb. 148. 
N.Y.—Dietz v. Farish, 79 N.Y. 520. 


Wash.—Brown Bros. Lumber Co. v. 
ehaak Mill Co., 145 P. 964, 83 Wash. 


[a] Complete instrunment.—(1) It 
is necessary that the instrument 
should be understood by the parties 
to be complete and ready for delivery, 
in order to have a mere placing it 
in the hands of the grantee construed 
as a delivery. Fitzkee v. Hoeflin, 187 
Ill.App. 514, 521. (2) Thus, where 
parties entered into a land contract 
and the instrument omitted a part of 
the actual agreement, and when it 
was delivered the vendor called at- 
tention to the omission, but the pur- 
chaser said, ‘I understand that, but 
it will be all right,’ that he could not 
wait to write another contract, there 
was either a lack of delivery or else 


fraud in procuring the _ delivery. 
Fitzkee v. Hoeflin, supra. 
[b] Delivery complete notwith- 


standing return of document.—Where 
vendors mailed a *signed agreement 
to their attorney and the purchaser 
gave a check for the purchase price 
to the vendors’ attorney, there was a 
sufficient delivery of the contract, al- 
though the writing was returned to 
the vendors for attestation. Huse v. 
Reed, 146 A. 579, 157 Md. 504. 


[ec] Delivery to agent or broker.— 
(1) A contract for sale and purchase 
of land, signed by the purchaser and 
delivered to the vendor’s agent, is in 
effect delivered to the vendor. Mon- 
roe v. Bailey; 141 S.W. 412, 145 Ky. 
794. (2) If a broker in negotiating 
a sale of real estate was acting solely 
on behalf of the purchasers, delivery 
of a contract of sale was complete at 
the time it was signed and placed in 
his hands by the vendors. Welsh y. 
Ford, 127 | Av 431,282 Pa: 96.) (8) 
Where a broker empowered to negoti- 
ate a sale of real estate, but not to 
execute a contract of sale, procured a 
purchaser, prepared a contract in du- 
plicate, which the purchaser signed, 
and sent the duplicates to the owner, 
with the request to sign both con- 
tracts and return one for the pur- 
chaser, and the owner signed both 


required by law, cannot be cured by 
acts in the required mode.®? 


[§ 87] f. Delivery.°* As arule a written contract 
for the sale of realty is ineffective unless it is de- 
Such contract is, however, subject to 
conditional delivery,! although a delivery on con- 
dition is not a complete delivery until the condition 
has been fulfilled;? and a delivery in escrow is with- 


[$§ 86-87 


subsequent 


contracts, kept one, retained the mon- 
ey accompanying it, and returned the 
other contract to the broker, the con- 
tract ‘was properly executed and de- 
livered, within the meaning of Civ. 
Code § 1059, declaring that a grant 
shall be deemed constructively de- 
livered, where the instrument is de- 
livered for the benefit of the grantee, 
such statute being held applicable to 
contracts for the sale of land. Carr 
v. Howell, 97 P. 885, 154 Cal. 372. 


[d] Rules governing determina- 
tion.—(1) The acts of the parties to 
a contract for the purchase of land 
should be construed according to 
business rules in determining wheth- 
er there was an intent to deliver the 
contract. Brown Bros. Lumber Co. 
v. Preston Mill Co., 145 P. 964, 838 
Wash. 648. (2) Whether there is a 
complete delivery depends on the in- 
tention of the parties, and this in- 
tention must, of course, be ascertain- 
ed from what is said and done by the 
parties and from all the attendant 
circumstances. Brown Bros. Lumber 
Co. v. Preston Mill Co., supra. (3) 
The fact that vendor, in letter, refer- 
red to writing as a contract, was not 
controlling as to whether or not writ- 
ing referred to was a contract, which 
was to go into effect immediately or 
not. Kinney v. Schlussel, 239 P. 818, 
LUG) Or 3.76: 


[e] In Porto Rico, when land is 
sold by means of a public instrument, 
its execution creates a presumption 
of delivery under Civ. Code § 1365. 
Lopez v. Lizardi, 27 Porto Rico 691. 


{f] Delivery insufficient.—(1) 
Where, immediately after a contract 
for the sale of land is signed by the 
parties, it is left with a third person, 
there is no delivery and the contract 
is incomplete. Myrick v. Segar, 72 N. 
W. 298, 102 Iowa 749. (2) The hand- 
ing of a contract for the sale of land, 
executed by the vendor, to the pur- 
chaser for his examination, with oth- 
er papers to be executed by the pur- 
chaser, is not a delivery of the con- 
tract. Brown Bros. Lumber Co. v. 
Preston Mill Co., 145 P. 964, 83 Wash. 


Undelivered writing as evidence of 
actual terms of agreement between 
parties generally see Contracts § 131 
text and note 11. 


1. See cases’ infra this note; 
cases infra note 2 


[a] Compared with deeds.—(1) “If 
a transaction complete on its face 
like a deed can be subject to condi- 
tional delivery, certainly a contract 
for, sale. - Should be.” Alex- 
ander v. Kerhulas, 149 S.B..12, 13, 151 
S.C. 354.5 (2) Conditional delivery of 
deeds see Deeds § 116. 


[b] Inferred from circumstances. 
—An agreement that a contract of 
sale of realty shall be signed and wit- 
nessed but shall not be delivered or 
take effect until the papers shall be 
approved by counsel may be inferred 
from the circumstances. Dietz v. 
Farish, 79 N.Y. 520 [aff 44 N.Y.Super. 
190 (aff 53 How.Pr. 217)]. 

2. Avis v. Rebhan, 267 P. 898, 92 
Cal.App. 178; Dietz v.’Farish, 79 N.Y. 
520 [Laff 44 N.Y.Super. 190 (aff 53 How. 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 87-89] 


out legal effect until the conditions under which it 
was so delivered have been complied with.3 

fact that the purchaser obtains possession of 
contract before such provisions have been complied 
with does not give it legal effect, nor does the fact 
that the vendor has signed and acknowledged a deed 
in pursuance of the contract, where the deed was 
nevertheless, where one of the 
parties delivers the written evidence of the contract 
to the other party, the contract is effective notwith- 
standing provisions in the contract 


never delivered ;° 


in escrow.® 


[§ 88] g. Recording and Registration.? 
required by specific statutory provision,® recording 


Pr. 217)]; Wendlinger vy. Smith, 75 
Va. 309, 40 Am.R. 727. 


3. Newhall Land & Farming Co. v. 
Burns, 161 P. 14,-31 Cal.App. 549; 
Weinhold v. Weinhold, 223 P. 297, LD 
Kan. 395; Dikeman vy. Arnold, 40 N. 
W. 42, 71 Mich. 656; Dietz v. Farish, 
79 N.Y. 520; Kissena Park Corpora- 


-tion v. Fradkin, 141 N.Y.S. 930. 


[a] Thus, where a written agree- 
ment for the purchase of real estate 
on installments, which recited that 
the first installment had been paid, 
was not to be delivered to the pur- 
chaser until the payment had been 
made, the contract could not become 
binding until its delivery after that 
time. Kissena Park Corporation vy. 
Fradkin, 141 N.Y.S. 930. 


Escrows generally see Escrows 21 
C.J. p 864. 

4 Dikeman v. Arnold, 40 N.W. 42, 
71 Mich. 656; Dietz v. Farish, 79 N.Y. 
520. 

5. Myrick v. Segar, 72 N.W. 298, 
102 Iowa 749. 

6. Dooley v. Kushin, 146 A. 208, 
105 N.J.Law 595. 

{a] Principle that instrument is 
ineffective until the conditions under 
which it is deposited in escrow have 
been complied with is inapplicable. 
Dooley v. Kushin, 146 A. 208, 105 N. 
J.Law 595. 


7. Cross references: 


Generally see Records 53 C.J. p 601. 
et seq. 


Bonds for title see infra § 89. 


Registration of land titles see Regis- 
tration of Land Titles 53 C.J. p 
1083. 

8. See statutory provisions. 

9. Freeman vy. Bell, 63 S.B. 682, 
150 N.C. 146; Jordan v. Hanover F. 
Ins. Co., 66 S.E. 206, 151 N.C. 341; 
Freeman vy. Bell, 63 S.E. 682, 150 N.C, 
146; Cleveland, etc, R. Co. v. Reid, 
6 Ohio S.&C.P.D. 273, 4 Ohio N.P. 127; 
R. H. Anderson & Co. y. Ingram, 13 
Lea (Tenn.) 270; Bercovitz v. Pear- 
son, 23 Que.K.B. 323. 


fa] In New York (1) notwith- 
standing Real Prop. L. § 294, provid- 
ing for the recording of an executory 
land sale contract as such, the con- 
tract itself does not constitute a lien 
on land or cloud on title, and the rec- 
ord of it in no way adds to its force 
or validity. Washburn v. Burnham, 
63 N.Y. 132, 135; Puglisi v. Belasky, 
LUISE IN. YeS2 (350) 2128 SMisc1336.) (2) 
“The only effect of the statutory pro- 
visions for the recording of contracts 
for the sale of land (1 Rev. St. 762, 
§ 39) is to preserve evidence and fa- 
cilitate proof thereof.’ Washburn v. 
Burnham, supra. 

10. Giarratano v. Angermeier, 7 
La.App. 375. 

[a] Actual knowledge immaterial. 
—Under applicable statutory provi- 
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a contract for the sale of land is not necessary, to 
such contract valid as between the parties,® 


statutes requiring the contract to 


be recorded, such recording may be necessary to 
make the contract valid as to third persons.'° Stat- 
utory restrictions on the right of recording contracts 
for the sale of land must be complied with.11 A 
statute requiring conveyances of land to be recorded 
is inapplicable to contracts for the sale of land,!? 
and a statute relating to recorded contracts may 
be inapplicable to unrecorded contracts.13 


[§ 89] 5. Bonds for Title or To Convey.!* A bond 


Unless 


sions contracts affecting immovable 
property, such as for the sale there- 
of, must be recorded in order to affect 
third persons, notwithstanding actual 
knowledge of such contracts on the 
part of such third persons. Giarra- 
tano v. Angermeier, 7 La.App. 375. 


1l. McPheeters vy. Ronning, 103 N. 
W. 889, 95 Minn. 164; McBee v. O’Con- 
nell, 120 P. 734, 736, 16 N.M. 469: 
Puglisi v. Balasky, 193 N.Y.S. 357, 118 
Misc. 336. 


“There can be but one true test, and 
that is to be found in the terms of the 
law prescribing what may be record- 
ed.” McBee vy. O’Connell, supra. 


[a] Merely copying contract in 
record insufficient.—‘It is obvious 
that something more than merely 
copying the contents of a writing in- 
to the land record book is necessary 
to make property of record. Any 
writing picked up in the street might 
be so copied by any one who could 
get access to the books. The record- 
ing officer himself might spread upon 
the records by mistake . a writ- 
ing not entitled by law to record.” 
McBee vy. O’Connell, 120 P. 734, 736, 
16 N.M. 469. 


[b] Rule ' applied.—(1) The re- 
cording of such contract is particu- 
larly unwarranted where it is not 
acknowledged as required by statute. 
McBee v. O’Connell, 120 P. 734, 736, 
16_N.M. 469; Puglisi v. Belasky, 193 
N-Y.S. 357, 118 Mise, 336, (2) Under 
a statute providing that to entitle an 
instrument affecting real estate to be 
recorded such instrument should be 
executed and acknowledged by the 
party executing the same as required 
by law, it is sufficient that the ven- 
dor acknowledge the instrument. Mc- 
Pheeters v. Ronning, 103 N.W. 889, 95 
Minn. 164. (3) Under Statutory pro- 
visions (Civ. Code arts 2254, 2262, 
2264, 2266) providing that the re- 
cording of conveyances Shall have ef- 
fect from the time the act is deposit- 
ed in the proper office and indorsed by 
the proper officer, an act of sale de- 
posited in the office of the register of 
conveyances in New Orleans and in- 
dorsed by him was validly registered. 
Schneidau v. New Orleans Land Co., 
61 So. 225, 132 La. 264. 

12. See case infra this note. 

[a] In New York an executory 
contract for the sale of real property 
is not a conveyance within the mean- 
ing of Real Prop. L. § 290 subd 3 
(Consol. L. c 50). Puglisi v. Belasky, 
193 N.Y.S. 357, 118 Misc. 336. 

Inapplicability of such statute to 
bonds for title see infra § 89. 

13. See case infra this note. 

[a] In New Jersey a statute (Con- 


veyance Act § 116), providing for the! 


voiding of recorded agreements for 
the sale of land as to subsequent pur- 
chasers for value, unless the vendee 
Sues within a specified time, does not 


for a title is in legal effect ordinarily regarded as 
a contract to convey land.15 


apply to unrecorded contracts for the 
sale of land, since the provision is a 
limitation on the right of action 
against subsequent purchasers, with 
or without notice, by the vendees to 
protect their equities by recording 
their contract. Storch v. Tepperman, 
131 A. 626, 99 N.J.Eq. 48. 


[b] Effect as to Subsequent acts 
and deeds.—Where an act which evi- 
dences a sale of land is duly recorded, 
under applicable statutory provisions 
such act cannot be interfered with by 
unrecorded deeds and acts of subse- 
quent dates. McGee vy. Louisiana 
Lumber Co., 49 So. 475, 123 La. 696. 

14. Cross references: 

As mortgages see Mortgages § 41. 
Illegality see supra §§ 179-189, 
Mutuality see infra § 101. 


15. Ark.—Atkinson y. Hudson, 44 
Ark. 192. 


Ga.—Martin y. Wright, 21 Ga. 504. 
eae apetatel: NV, “Beatty, sGmel lie 


iKy.—-B Bay ones. 6s iGouve Cash, 
226 S.W. 352, 190 Ky. 96 [cit Cyc]; 
Burchel vy. Withers, 121 S.w. 469; 
Kennedy v. Kennedy, 2 Bibb 464, 5 
Am.D. 629. 


Be ep iad | vy. Johnson, 77 Me. 


Pie BE v. Watson, 1 Gray 


Minn.—Dahl v. Pross, 6 Minn. 89. 


Mont.—Thornburgh vy. Fish, 27 P. 
381, 11 Mont. 53. 


N.H.—Ewins y. 
444, 


N.Y.—Martin vy. Colby, 42 Hun a 


Tex.—Vardeman v. Lawson, 17 Tex. 
10, 15; Hemming v. Zimmerschitte, 
4” Tex: t 159% Faddell  v. Taylor, 
(Commn.App.) 239 S.W. 931, 932 [rev 
(Civ.App.) 229 S.w. 965, and cit Cyc]; 
Johnson v. Buchanan, 116 S.W. 875, 
877, 54 Tex.Civ.App. 328. 


Vt.—Royee y. Carpenter, 66 A. 888, 
SORVit site 


“There can be no doubt as to what 
is to be understood by a bona: for ti- 
tle. It is an instrument which evi- 
dences a contract for the sale of land, 
and is substantially an agreement by 
the vendor to make to the vendee a 
title to the land purchased.” Varde- 
man vy. Lawson, supra [quot Johnson 
& Moran vy. Buchanan, supra]. 


[a] “For all practical purposes 
- . . the bond may be regarded as 
an agreement in writing Ole 
the bond is evidence of an agree- 
ment.” Ewins vy. Gordon, 49 N.H. 
444, 455. 


{[b] Agreement to make title.—“‘A 
‘bond for a deed’ is only an agreement 
to make title in the future.” Nation- 
al Fire Ins. Co. v. Three States Lum- 
ber Co.; 75 N.H. 450, 217 Tl. 115, 108 
Am.S.R. 239; Langlois vy. Stewart, 41 


Gordon, 49 N.H. 
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be signed by procuration.?° 


of the writing.? 
Attcstation.22 Unless required 


NiE. 277; 156 Ill. 609. 


[ec] It is not merely option to con- 
vey the land or to pay the prescribed 
penalty. Ewins v. Gordon, 49 N.H. 


[d] “Bond for title is not a con- 
veyance of the legal title.’ Faddell 
v. Taylor, (Tex.Commn.App.) 239 S. 
aye 932 [rev (Civ.App.) 229 S.W. 


fe] Deed distinguished.—(1) Gen- 
erally. B. P. Jones & Co. v. Cash, 226 
S.W. 352, 190 Ky. 96; McGuire v. 
Whitt. 80 S.W. 474. 25 Ky.L. 2275. 
(2) “There is a wide difference be- 
tween a deed for land and a title 
bond for land. The one is the 
evidence of an executed or consum- 
mated contract, the other is the evi- 
dence of an executory contract; the 
former is evidence that a sale has 
been made, the latter that a sale is 
to be made—the one isa Sale, and the 
other a contract for a sale.’”” Moseby 
v. Partee, 5 Heisk. (Tenn.) 26, 32 
[quot Peterson v. Reichman, 23 S.W. 
be,.04, 03 Lenn. 71]. 


{f] Writings held not to consti- 
tute bond for title.—(1) A writing 
signed by the owner of land and ad- 
dressed to a particular persun stating 
that the writer had sold his land to 
a specified person for a specified price, 
but that the writer had agreed to pay 
such person a certain sum out of the 
land, and further stating that, if the 
person addressed was willing to help 
pay for the land, he should bring the 
writer a specified sum of money, did 
not constitute a title bond. Tennis 
C@aal..Co.. v= *negle,.. (éy.). 1235 8.W. 
1193. (2) A writing dated and recit- 
ing that it was to certify that the 
signer has sold his interest in a par- 
ticular lot to specified persons, one 
of whom is to secure the purchase 
price, does not constitute a valid bond 


for title. Burchel v. Withers, (Ky.) 
121 S.W. 469. 
[ge] In San Domingo a contract 


for the sale of land is binding without 
a formal public deed. Fernandez v. 
Calaf, 8 Porto Rico Fed. 363. 


[h] Wariance.—(1) The bond for 
title should be in conformity with a 
prior contract to convey. Wyche v. 
Cook, 119 S.E. 402, 156 Ga. 246. (2) 
Where the purchase price was thirty 
thousand dollars, the purchaser 
would be entitled on payment to a 
deed showing such consideration, and, 
where bond for title tendered showed 
a consideration of twenty-seven thou- 
sand dollars, the purchaser was not 
bound to accept such bond, and re- 
fusal to do so did not constitute a 
breach of contract. Wyche v. Cook, 
supra. (3) A bond for title tendered 
by the vendor did not vary materially 
from a preliminary agreement of sale, 
merely because the bond lumped a 
payment previously made with that 
required to be made on delivery, and 
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Deseription of the land to be sold 
in a bond for title must ordinarily be such as will 
permit the particular piece of land to be identified,'? 
although a description may be sufficient where by the 
aid of extrinsic evidence the land may be identi- 


In a proper case a bond for title may 
A title bond signed 
near the beginning of the instrument is invalid un- 
der a statute requiring that documents required to 
be signed should be subseribed at the end or close 


Delivery. 


Recording.?7 


to be valid.?® 
by some statu- 


notwithstanding the vendor’s agent 
had individually undertaken to pro- 
cure the purchaser a loan covering an 
existing loan and payment to be made 
on delivery. Kiker v. Broadwell, 118 
S.E. 759, 30 Ga.App. 460. 

[i] Married women.—(1) Ordina- 
rily a wife cannot bind herself by a 
title bond to convey land as part of 
her general estate. Jarnigan v. Lev- 
isy. 6 Lea (Tenn.) 400; Wright v. 
Dafield, 2 Baxt. (Tenn.) 218; Moseby 
v. Partee, 5 Heisk. (Tenn.) 30. (2) 
She may, however, execute a valid 
title bond to her separate estate. Pe- 
terson v. Reichman, 23 S.W. 53, 93 
Tenn. 71. (3) Validity of contracts to 
convey real estate of married women 
generally see Husband and Wife §§ 
357, 650-652. 

[i] Existence of cbhligee unneces- 
sary.—A bond for title is not void be- 
cause of want of obligees in existence 
at the time of its delivery. Sargeant 
v. Indiana State Bank, 4 Mclean 339, 
21 F.Cas.No. 12,360 [aff 12 How. 371, 
13 L.Ed. 1028]. 


[k] Agreement to convey is abso- 
lute rather than an alternative agree- 
ment to pay money at the election of 
the obligor. Dooley v. Watson, 1 
Gray (Mass.) 414; Hemming v. Zim- 
merschitte, 4 Tex. 159 


16. Description of land in con- 
tracts to convey generally see supra 
§§ 72-82. 

17. Rodgers v. Daily, 46 Tex. 578. 


{a] Rule applied.—A bond for ti- 
tle which described the land as being 
a part of a specified league and the 
same on which the purchaser now re- 
sides was insufficient where it ap- 
peared that neither the houses nor the 
improvements of the purchaser were 
on that league. Rodgers v. Daily, 46 
Tex. 578. 


18. McKenzie v. Marshall, 119 S.E. 
338, 30 Ga.App. 750. 


[a] Thus, notwithstanding the de- 
seription in bond for title is so indefi- 
nite as to render identification of the 
property impossible; where the land 
in the obligee’s actual possession and 
acquired under the bond falls within 
the description contained therein, the 
fact of such actual possession fur- 
nishes sufficient data to. identify the 
land intended. McKenzie v. Marshall, 
119 S.E. 338, 30 Ga.App. 750. 


19. Signature required for contract 
to convey land generally see supra § 
83. 

20. See case infra this note. 

[a] Illiterate person may make a 
bond by procuring another to sign 
the maker’s name in his presence. 
ie v. Bridges, 87 S.E. 665, 144 Ga. 

97. 

21. Rowe v. Ratliff’s Heirs, 7 S.W. 
(2d) 852, 225 Ky. 70. 

22. Attestation or acknowledgment 


which delivery of a bond for title must be made. 


[§ 89 


tory provision,?? a bond for title need not be wit- 
nessed or acknowledged.?* 
ing attestation of bonds for title failure of the af- 
fidavit of the attesting witness to state that the wit- 
ness has signed as such at the request of the gran- 
tor is not fatal.?® 


Under a statute requir- 


“There is no precise and set form in 


2926 


Unless required by some statutory 
provision,?® bonds for title need not be recorded 
A statute requiring conveyances of 
land to be recorded does not apply to bonds for ti- 


of contracts for sale of land generally 
see supra § 86. 


23. See statutory provisions. 
24. Carter v. Jackson, 56 N.H. 364. 
[a] That only one witness sigoned 


the bond is not objectionable where 

there is no provision of the statute or 

rule of the common law requiring any 

witness at all. Carter v. Jackson, 56. 
N.H. 364. 


25. Downs v. Porter, 54 Tex. 59. 


26. Dunlap v. Lewis, 130 P. 973, 64 
Or. 482. 
[a] West.—‘‘The intention of the 
parties [with reference to the deliv- 
ery of a bond for title] must be gath- 
ered from their language or their 
conduct or both, and the legal effect 
of what they say and do cannot be al- 
tered or modified by the undisclosed 
intention or secret understanding of 
either, and, when once accepted by the 
obligee, he cannot subsequently dis- 
agree to it so as to make it void.” 
eae v. Lewis, 130 P. 973, 974, 64 
re 2. 


Delivery of contracts for sale of 
land generally see supra § 87, 


27. Recording of contracts to con- 
vey land generally see supra § 88 


28. See statutory provisions; 
cases infra this note. 


[a] In Tennessee (1) under Act 
(1794) ¢ 5, which reguires bonds for 
the conveyance of lands to be record- 
ed, a copy to be produced to the execu- 
tor of a deceased obligee, and a de- 
mand and refusal or failing on the 
part of the executor to convey before 
the personal estate of deceased shall 
be charged, the bond need not be re- 
corded except as between the obligee 
and executor or administrator of the 
principal obligor. Williams v. Greer’s 
Adm’rs, 4 Hayw. 235, 239. (2) Hence, 
it need not be recorded as between 
the obligee and a living codbligor. 
Williams v. Greer’s Adm’rs, supra. 
(3) In the former case it is required 
only for the information of the execu- 
tors, who otherwise could not so well 
ascertain the genuineness of the bond 
and to furnish them with an unex- 
ceptional voucher on_ settlement. 
Williams v. Greer’s Adm’rs, supra. 
(4) “But information of this kind is 
not necessary for one who is charged 
as obligor, for he Knows as well with- 
out the information as with it wheth- 
er it be a genuine instrument or not.” 
Williams vy. Greer’s Adm’rs, Supra. 


[b] In Texas a bond to make ti- 
tle to land in Texas, executed in an-. 
other state, in order to be recorded 
in Texas must be proved by the wit- 
nesses thereto or by a Texas officer 
in accordance with Texas statutes. 
Craddock v. Merrill, 2 Tex. 494. 


29. McClure v. Smith, 42 S.B. 53, 
115 Ga. 709; Jordan vy. Hanover Fire 
Ins. Co., 66 S.E. 206, 151 N.C. 341. 


: 


and 


Tor later cases, developments and changes in the law see Anrotations, same title and section number, 
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tle,*° and, under a statute merely authorizing with- 
out requiring that bonds for title be recorded, they 
need not be recorded with the formality required for 
the recording of deeds.*1 


Merger. While previous parol agreements are 
merged in a bond for title,?? the bond itself is gen- 
erally merged in a subsequent deed.?? 


[§ 90] F. Consideration®+—1. Necessity of Con- 
sideration.’ As is the case in contracts generally,®* 
for an exceutory simple contract between vendor 
and purchaser to be enforceable it must be sup- 
ported by a sufficient consideration.%? - 


Contracts under seal? In the absence of stat- 
utory provisions altering the common-law rule,?® 
a formal contract under seal need not be based 
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a bond for title, being under seal, imports a con- 
sideration,‘ it has been held that the presumption 
of consideration arising from the sealed form of the 
instrument may be repelled,#? and it has also been 
held that a recital of consideration in a bond for 
title is not conclusive on the courts.*3 


[§ 91] 2. What Constitutes Considerationt+—a. 
In Gencral. In accordance with the general rule,*® 
consideration necessary to support a contract for 
the sale of land may consist of any benefit to the 
promisor or any detriment to the promisee, that is 
to say, any legal right or benefit received by the 
promisor in return for his promise, or any legal 
right forborne or detriment suffered by the promisee 
in return for the promise, is a valuable considera- 


on a consideration.*® 


{a] As to third persons.—(1) In 
the absence of statutes authorizing 
the recordation of such bonds, it is 
not necessary for bonds for title to 
be recorded even as against third per- 
sons. . McClure v. Smith, 42 S.E. 53, 
115 Ga. 709. (2) Possession by one 
holding under a bond for a title is 
notice to the obligor’s creditors of the 
obligee’s title, and makes the record- 
ing of the bond unnecessary. Strauss 
v. White, 51 S.W. 64, 66 Ark. 167. 


30. Cochran v. Adler, 25 So. 761, 
121 Ala. 442; McClure v. Smith, 42 S. 
E. 53, 115 Ga. 709. 


[a]. Statute requiring deeds to be 
recorded cannot be extended by con- 
struction to require bonds for title 
to be recorded. McClure v. Smith, 42 
S.E. 53, 115 Ga. 709. 

81. See case infra this note. 

[a] In Georgia, under Civ. Code 
(1910) § 42138, which authorizes with- 
out requiring recordation of bonds 
for title, they need not be executed 
and recorded with the formality pre- 
scribed for deeds. Guaranty Invest- 
ment & Loan Co. v. Athens Engineer- 
ing Co., 110 S.B. 873, 152 Ga. 596. 

32. Bullett v. Worthington, 3 Md. 
Ch. 99. 

33. Fuson v. Chestnut, 109 S.W. 
1192, 33 Ky.L. 249 (holding that, 
where a title bond was given to a 
purchaser of land, reciting that the 
grantor sold to the purchaser all the 
land conveyed to him by F and wife, 
the price to be paid when title should 
be perfected and a deed executed, and 
the grantor thereafter gave to the 
purchaser a special warranty deed 
containing no provision in regard to 
perfecting title, the effect of this spe- 
cial warranty being to simply war- 
rant the title against the grantor and 
those claiming under him, the bond 
was merged in the deed, and the pur- 
chaser could not hold the land and re- 
fuse to pay for it on the ground that 
a and wife could not give a good ti- 
tle). 

34. In written evidence of contract 
to convey see supra § 71. 


35. To support contracts sought 
to be specifically euforced see Specific 
Performance §§ 122-125. 


36. See Contracts §§ 145-149. 
37. U.S.—Smith v. Reynolds, 8 F. 
696, 3 McCrary 157. 


Cal.—Brown vy. Wilson, 265 P. 351, 
89 Cal.App. 764. 


Colo.—Smith v. Bateman, 53 P. 457, 
25 Colo. 241; Berdineau v. Shock, 121 
P. 146, 21 Colo.App. 198. ‘ 

Ga.—Beall v. Clark, 71 Ga. 818. 

Ind.—Anderson vy. Tannehill, 42 Ind. 
141. 


Although it has been held that 


tion,*% 


Iowa.—Kelly v. Kelly, 130 N.W. 380. 
Oe koe oe v. McKee, 119 S.W. 

La.—Kaplan v. Whitworth, 40 So. 
723,116 La. 337. 


Me.—Vantassel v. Hathaway, 53 Me 
13s Beart v. Burbank, 33 Am.D. 681, 16 
Me. 458. 


Md.—Nagengast v. Alz, 49 A. 333. 
93 Md. 522. 


Mass.—Perkins v. Perkins, 63 N.E. 
926, 181 Mass. 401. 

Mo.—McQuitty v. Wilhite, 152 S.W. 
598, 247 Mo. 163; Harrison v. McGuire, 
18 Mo.App. 517. 


Neb.—Tarnow v. Carmichael, 116 N. 
W. 1031, 82 Neb. 1; Tidball v. Chall- 
burg, 93 N.W. 679, 67 Neb. 524. 


N.Y.—Levin y. Dietz, 87 N.B. 454, 
194 N.Y. 376, 20 L.R.A.N.S. 251; Ferry 
v. Stephens, 66 N.Y. 321 [aff 5 Hun 
109]; Satterly v. Dewick, 114 N.Y.S. 
354, 129 App.Div. 701 [aff 91 N.E. 1120. 
197 N.Y. 590]; Burnet v. Bisco, 4 
Johns. 235. 


Pa.—Sheperd v. Jones, 8 Watts 500. 


[a] Estoppel by recital in contzact. 
—The recital of a consideration and 
acknowledgment of the receipt there- 
of in a contract for the sale of land 
may, in a proper case estop the ven- 
dor from denying the payment for the 
purpose of defeating the contract, al- 
though the payment may be disproved 
for the purpose of recovering the con- 
sideration money. McPherson v. Far- 
fo, 74_N.W, 1057, 10 S.D. 611; 66 Am. 
Sieg 7a 


{b] Mere intention by the owner 
of land to convey it to another at a 
future time would not constitute an 
agreement to convey, unless supported 
by a valuable consideration. Kelly v. 
Kelly, (lowa) 130 N.W. 380. 


[c] New agreement.—(1) Purchas- 
er on mutual cancellation of escrow 
instructions is not entitled to enforce 
an alleged new agreement which is 
not Supported by consideration. 
Brown v. Wilson, 265 P. 351, 89 Cal. 
App. 764. (2) Where the purchaser 
in a contract of sale of land, before 
maturity of the contract, became ap- 
prehensive that his title to land which 
he had theretofore purchased and the 
vendor’s title to the land contracted 
to be sold were defective because of 
an outstanding homestead interest 
therein and refused to perform unless 
the vendor would procure a quit- 
claim deed of such interest, and the 
vendor promised to do so, such prom- 
ise was without consideration and not 
enforceable. Tarnow v. Carmichael, 
116 N.W. 1031, 82 Neb. 1. 


38. As importing consideration: 


Generally see Contracts § 147. 
In deeds see Deeds § 42. . 


Offer under seal see supra § 54. 

Seals generally see Seals 56 C.J. 
p &89. 

39. See statutory provisions. 

40. Ga.—Black v. Maddox, 30 S.B. 
723, 104 Ga. “157. 

Il].—Forthman v. Deters, 69 N.E. 97, 
206 Ill. 159, 99 Am.S.R. 145. 


TOW ee anne ele v. Watson, 2 Iowa 
als 


Kan.—Northern Kansas Town Co. 
v. Oswald, 18 Kan. 336. 


Minn.—MecMillan v. Ames, 22 N.W. 
612, 33 Minn. 257. 


N.Y.—Hunt v. Johnson, 19 N.Y. 279. 
Pa.—Holz v. Smyth, 59 Pa.Super. 83. 


[a] Reason often given for this is 
(1) that a seal imports a considera- 
tion. Black v. Maddox, 30 S.BE. 723, 
104 Ga. 157; Forthman v. Deters, 69 
N.E. 97, 206 Ill. 159, 99 Am.S.R. 145; 
Mansfield vy. Watson, 2 Iowa mutta 
Northern Kansas Town Co. vy. Oswald, 
18 Kan. 336; MeMiillan v. Ames, 22 
N.W. 612, 33 Minn. 257. (2) But it 
has also been held that the formal 
contract under seal is generally en- 
forceable at common law by reason 
of its form, without any reference to, 
or dependence on the doctrine of, val- 
uable consideration. see Contracts § 
147 note 77 [b]. 


41. Buckmaster vy. Grundy, 2 Tll. 
310; Calmes v. Buck, 4 Bibb (Ky.) 
we Martin y. Colby, 42 Hun (N. 


mH 


Martin v. Colby, supra. 
See cases infra this note. 


[a] _ For example (1) the recital in 
a bond to convey land that the obligor 
has sold the land to the obligee is not 
an acknowledgment that the ~-con- 
sideration has been received. Tum- 
linson’s Adm’r y. York’s Adm’r, 20 
Tex. 694. (2) A recital of considera. 
tion will not prevent the court frors 
inquiring into its character and na: 
ture, notwithstanding the considera- 
tion is recited to be money. Eborn y. 
Cannon, 32 Tex. 231. 


_ 44. What constitutes considera. 
ticn in contracts generally see Con- 
tracts §§ 150-236. 


45. See Contracts § 150. 


46. U.S.—Stanley v. Schwalby, 16 
S.Ct. 754, 162 U.S. 255, 40 L.Ed. 960. 


Ala.—Davis v. Robert, 8 So. 114, 89 
Ala. 402, 18 Am.S.R. 126; Whiteside 
v. Jennings, 19 Ala. 784, 


Ill.—Fowler v. Fowler, 68 N.E. 414, 
204 Ill. 82. 


Ind.—Horner v. McConnell, 63 N.E. 
472, 158 Ind. 280; Jarboe vy. Severin, 
a as 496; Allen v. Davison, 16 Ind’ 


Iowa.—Coles v. Kennedy, 46 N.W. 
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Good consideration. 


convey land.*? 


[§ 92] b. Illustrations of Rule—(1) Conveyance, 
Purckase, or Promise To Convey or To Purchase. 
conveyance of real property is a valuable consider- 
ation, sufficient to support a promise to purchase 
based thereon,t® and this may be so, even though 


1088, 81 Iowa 360, 25 Am.S.R. 503. 

Kan.—Janes v. Holmden, 55 P. 1101, 
60 Kan. 855 [aff 52 P. 913, 7 Kan.App. 
811]; Holmden v. Janes, 23 P. 92,42 
Kan. 762 

Ky.—Cundiff v. Hail, 
50; Hazen v. Colossal.Cavern Co., 
S.W. 116, 25 Ky.L. 502 


3 A.K.Marsh. 
76 


La.-—Linkswiler v. Hoffman, 34 So. 


34, 109 La. 948. 


Minn.—Somerdorf v. Schliep, 44 N. 
W. 1084, 43 Minn. 150. 


N.H.—White v. Poole, 62 A. 494, 73 
N.H. 403. 

N.Y.—Knapp v. Hungerford, 7 Hun 
588. 

Tenn.—Macon v. 
Humphr. 335. 

Tex.—Taber v. Dallas County, 106 
S.W. 332, 101 Tex. 241; Ferguson v. 
Getzendauer, 83 S.W. 374, 98 Tex. 310; 
McCarty v. May, (Civ.App.) 74 S.W. 
804. 

Vt.—Whipple v. Sheldon, 21 A. 271, 
63 Vt. 197. 

Wash.—Jennings v. Dexter Horton 
& Co., 86 P. 576, 43 Wash. 301. 

Ont.—Loranger v. Haines, 50 Ont. 
L. 268, 64 Dom.L.R. 364. 

fa] Consideration moving to third 
person.—That the consideration for 
a contract of sale is payable to 
strangers thereto by way of gift does 
not invalidate the contract. Garten 
vy. Layton, 84 S.E. 1058, 76 W.Va. 63. 


[b] Consideration stated in tem- 
porary agreement.—A contract for 
the sale of land merging a temporary 
agreement which recites a valid con- 
sideration is not nudum pactum. Holz 
v. Smyth, 59 Pa.Super. 83. 


[c] Existence of lease on land.— 
A contract for the sale of land is not 
nectssarily void because of a lease on 
the land, as it may not prevent per- 
formance thereof, and therefore a 
note given by the purchaser under 
such a contract as part payment of 
the price cannot be said to be without 
consideration until he shows himself 
entitled to refuse to carry out the 
contract. English v. Yore, 78 N.W. 
476, 119 Mich. 444. 

47. Mahan vy. 
(Ky.) 579. 

{a] Relationship between father 
and son was held to be a sufficient 
consideration for a promise by the 
father to convey land to his son. Ma- 
han v. Mahan, 7 B.Mon. (Ky.) 579. 

Good and valuable consideration 
distinguished see Contracts § 166. 

4s. Ala.—Mobile Branch Bank v. 
James, 9 Ala. 949 


Ark.—Sherrer vy. Bullock, 23 Ark. 
729. 

Fla.—Harper v. Bronson, 
203. 

Ind.—Helms v. Kearns, 40 Ind. 124. 

Kan.—Claflin Bank v. Rowlinson, 
43 P. 304, 2 Kan.App. 82. 

Ky.—Lucas v. Chapeze, 2 Litt. 31. 

Me.—Pierce v. Weymouth, 45 Me. 
481; Hoyt v. Bradley, 27 Me. 242; Ap- 
pleton v. Chase, 19 Me. 74; Linscott 


Sheppard, 2 


Mahan, 7 B.Mon. 


139 So. 


It has been held that good 
consideration is sufficient to support a contract to 
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Mass.—Seagrave v. Clark, 58 N.E. 
283, 177 Mass. 93. 


Miss.—Brewer v. Bessinger & Step- 
pacher, 25 Miss. 86. 


N.H.—Ewins v. Gordon, 49 N.H. 
444; Bedel v. Loomis, 11 N.H. 9. 


Tex.—Phoenix Land Co. v. Exall, 
(Civ.App.) 159 S.W. 474; McAllen v. 
Raphael, (Civ.App.) 96 S.W. 760; Mc- 
Carty v. May, (Civ.App.) 74 S.W. 804. 

[a] One consideration for separate 
agreements.—(1) Where a deed was 
made conveying a lot of land for a 
certain sum, and coincidently, for the 
same consideration, the grantors 
made a separate agreement to convey 
to the grantee an adjoining lot under 
certain circumstances, the deed and 
agreement should be considered as 
one contract, one consideration oper- 
ating as the purchase money of both. 
Myers v. Metzger, 48 A. 1113, 61. N.J. 
Kg. 522 [rev on other grounds 52 A. 
274, 63 N.J.ea.779].., (2)> Where a 
grantor conveyed land for an express- 
ed consideration of fifteen hundred 
dollars, and the grantee executed a 
contract to reconvey, the two instru- 
ments forming one transaction, and 
the purpose of the conveyance being 
to enable the grantee to litigate the 
title, it was held that the agreement 
to reconvey was supported by a suffi- 
cient consideration. McAllen v. Ra- 
phael, (Tex.Civ.App.) 96 S.W. 760. 


[b] Conveyance under forged pow- 
er of attorney does not furnish con- 
sideration to support a promise to 
purchase such land. Wheeler  v. 
Standley, 50 Mo. 509. 

[c] Rule applied to: (1) Convey- 
ance of land in order to secure an ex- 
tension of time on a debt. Mobile 
Branch Bank y. James, 9 Ala. 949. 
(2) Conveyance of land to support the 
grantee’s promise to pay the grantor’s 
debt. Helms v. Kearns, 40 Ind. 124. 
(3) Deed and a contract to repurchase 
in consideration of a note executed by 
the grantee to the grantor. Claflin 
Bank v. Rowlinson, 43 P. 304, 2 Kan. 
App. 82. (4) Conveyance of the ven- 
dor’s equitable interest and agree- 


.ment to convey the legal title as soon 


as_ he obtained it. Lucas v. Chapeze, 
2 Litt. (Ky.) 31. (5) Conveyance of 
land in consideration of the vendee’s 
promise to resell the land and to pay 
the vendor the proceeds of the resale. 
Linscott v. McIntire, 15 Me. 201, 33 
Am.D. 602. (6) Conveyance of land 
in consideration of a promise to pay 
for the land and to build a brick house 
thereon. Brewer v. Bessinger &+#Step- 
pacher, 25 Miss. 86. (7) Conveyance 
in order to enable a purchaser to per- 
fect its title, and to aid in the defense 
of a suit, as consideration for a prom- 
ise to reconvey. Phoenix Land Co. v. 
Exall, (Tex.Civ.App.) 159 S.W. 474. 


49. Sherrer v. Bullock’s Adm’r, 23 
Ark. 729; Bedel v. Loomis, 11 N.H. 9. 


[a] For example (1) conveyance 
of an improvement on public lands 
and a relinquishment of such im- 
provement is a sufficient considera- 
tion for a note evidencing the promise 
to purchase. Sherrer vy. Bullock’s 
Adm’r, 23 Ark. 729. (2) Where one 
purchased land from an Indian, his 
deed was a sufficient consideration for 


v. MeIntire, 15 Me. 201, 33 ‘Am.D. 602.!a promise to pay the purchase money, 


the interest conveyed be of doubtful value.*® 
a like manner the purchase of land is sufficient to 
support a promise based thereo 
purchase or to sell real estate on one hand is a suf- 
ficient consideration to support a promise by either 
vendor or purchaser on the other hand to convey or 
purchase as the case may be,*! notwithstanding part 
of the purchase 
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In 


n.°° A promise to 


price is evidenced by promissory 


if the sale was without fraud and 
with knowledge of the purchaser that 
the purchase from the Indian was 
prohibited by law. Bedel v. Loomis, 
It INGE oe 


50. Elliott v. Jenness, 111 Mass. 


29; Pierce v. Woodward, 6 Pick. 
(Mass.) 206. 
[a] Rule applied to: ,1) Pur- 


chase of a lot in consideration for a: 
promise by the grantor to grade 
streets. Elliott v. Jenness, 111 Mass. 
29. (2) Purchase in consideration of 
the vendor’s not engaging in a par- 
ticular business. Pierce vy. Wood- 
ward, 6 Pick. (Mass.) 206. 
51. Ala.—Whiteside vy. 
Ala. 784. 


30h ee v. Bronson, 139 So. 


Ill.—Kerney v. Gardner, 27 Ill. 162. 


Ky.—Butler v. Triplett, 1 Dana 152, 
25 Am.D. 136. 


Me.—Appleton v. Chase, 19 Me. 74. 

Mass.—Trask vy. Vinson, 20 Pick. 
105. 

N.J.—Safir. v. West Ridgelawn 
epee t 158 <A. 415, 108 N.J.Law 


Jennings, 
19 


N.C.—Rodman vy. Robinson, 47 S.E.. 
19, 134 N.C. 503, 101 Am.S.R. 877, 65 
TRAY 682. 


Or.—Larrabee v. Bjorkman, 155 P. 
974, 79 Or. 467. 


97 nenn—Seward y. Mitchell, 1 Coldw. 


Tex.—Craig v. Dumars, 26 S.W. 743, 
qT Tex.Civ.App. 28. 


Va.—Midkiff v. Glass, 123 S.E. 329, 


139 Va. 218; Turner & Happersett 
Ng oe & Connor, 104 S.E. 861, 128 
a. z 


Wash.—Jennings v. Dexter Horton 
& Co., 86 P. 576, 43 Wash. 301. 


W.Va.—Crowley v. Vaughan, 
S.E. 539, 88 W.Va. 228. 


“It is hornbook law that the prom- 
ise of one party is a sufficient con- 
sideration to support the agreement 
of the other party to a contract.” 
Larrabee v. Bjorkman, 155 P. 974,. 975, 
79 Or. 467. 


“The executory contract of the ven- 
dor to convey the land was a suffi- 
cient consideration for the promise 
of the purchaser to pay for the land 
irrespective of the validity of the ti- 
tle the vendor had.” Harper v. Bron- 
son, (Fla.) 139 So. 2038, 208. 


[a] As to third persons.—Where 
the only consideration on which a 
contract for the sale and purchase 
of real estate between one as vendor 
and another as purchaser is based is: 
the covenant om the part of the ven» 
dor to sell and of the purchaser to 
purchase, the covenant of the pur- 
chaser to purchase and pay the price 
is, as to third persons owning the 
land, without consideration, and they 
cannot enforee the contract against 
the purchaser. Baker v. Kilburn, 137 
N.Y.S. 512, 77 Misc. 624. 

[b] Time promise made.—(1) An 
agreement by the vendor to pay for 
any deficiency in acreage is based on 
a sufficient consideration, when made 
while negotiations are pending. But- 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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“notes payable at some future time.®? 
ing a lack of actual title in the vendor there may 
exist a valid consideration to support a promise to 

Moreover, the promise of a pur- 

chaser may be supported by sufficient considera- 

tion, notwithstanding the land contracted for does 
not have the value the purchaser believed it had.>4 


purchase land.®? 


Equitable interest. The transfer 


interest in property is a sufficient consideration to 
support a contract to purchase land.5® 


[§ 93] (2) Money, Stocks, or Commercial Paper. 
A promise by the purchaser to pay money to the 
vendor or to a third person in return for the agree- 


ler v. Triplett, 1 Dana (Ky.) 152, 25 
Am.D. 136; Craig v. Dumars, 26 S.W. 
743, 7 Tex.Civ.App. 28. (2) Similarly, 


“where two persons were about to 


complete a contract for the sale of 
lands, an agreement by one to pay the 
other a specified amount of money per 
hour for all the time he should de- 
tain him in closing the contract be- 
yond a given time was not nudum 
pactum. Paige v. Ripley, 12 Vt. 
289. (3) But, where an agreement 
is entered into, and then, under 
a threat of a refusal to make a deed, 
the purchaser makes additional prom- 
ises without any new consideration, 
such promises are not supported by a 
sufficient consideration. Harrison v. 
McGuire, 18 Mo.App. 517. (4) Never- 
theless an agreement some years 
after a conveyance is made that the 
land shall be surveyed and the pur- 
chaser shall pay for excess and the 
vendor for the deficiency in the 
amount purported to be conveyed has 
been held to be binding because of the 
mutual promises. Howe v. O’Mally, 
5 N.C. 287, 3 Am.D. 693. (5) Promises 
made some time after the deed was 
executed to refund in case of defi- 
ciency by the vendor and to pay for 
any excess by the purchaser are suffi- 
cient consideration to support each 
other. Seward v. Mitchell, 1 Coldw. 
(Tenn.) 87. (6) If, when a sale of 
land has been completed by the exe- 
‘cution of the deed, the grantor con- 
sents that the grantee may have cer- 
tain personal property then on the 
land, this agreement is without con- 
sideration and void. Alexander y. 
Lane, 21 Mo. 536. 


{c] New agreement.—Where the 
mother of an insane son, by written 
agreement, promised to sell land, 
part of which belonged to her son, 
and she afterward refused to convey, 
but thereafter verbally agreed to have 
herself appointed guardian of her son 
and procure a court order to sell his 
land, and further agreed to sell on 
terms somewhat different from those 
sset forth in the original agreement, 
ait was held that there existed a suffi- 
cient consideration to support the 
verbal contract to convey when by the 
terms of the verbal agreement the 
purchaser was to pay more and to re- 
‘ceive less land than in the original 
‘contract. In Benton vy. Magee, 89 P. 
902, 75 Kan. 562. 


{d] For example (1) where a writ- 
‘ten offer to sell land not requirIng 
payment of money for acceptance is 
verbally unconditionally accepted, 
‘consideration is not lacking, as there | 


is a promise for a promise and each] 54 


is consideration for the other. Crow-| 
ley v. Vaughan, 106 S.E. 539, 88 w.| 
Va. 223. (2) A promise evidenced by | 
a note is a sufficient consideration | 
for a promise evidenced by a bond to; 
convey. Whiteside v. Jennings, 19/! 
Ala. 784. (3) A promise by vendors| 
to convey, in return for a promise by | 
the purchaser to pay the unpaid re- 
mainder of the purchase price, fur-" 


VENDOR AND PURCHASER 


Notwithstand- 


of an equitable 


nished a valid and sufficient consider- 
ation to bind the purchaser and his 
estate to pay the remainder of the. 
purchase money. Midkiff y. Glass; 
WB SIDE SAE Be ie al (4) A 
promise whereby one agrees to trans- 
fer all his right, title, and interest, in 
a certain tract of land is a sufficient 
consideration for a note given in re- 
eo peer ar Kerney v. Gardner, 27 
Tll.-162. 


52. Harper v. Bronson, (Fla.) 139 
So. 203. < 


53. Sheffield v. Hancock County, 
146 N.W. 439, 164 Iowa 561. 


[a] Thus (1) where a vendor of 
land and the purchaser were both 
doubtful as to the right the vendor 
had in the land, and both knew that 
it was doubtful whether the purchas- 
er could perfect a title after a con- 
veyance, there was a sufficient con- 
sideration to support a contract for 
a quitclaim deed, whether or not in 
fact the vendor had any right or title. 
Sheffield v. Hancock County, 146 N.W. 
439, 164 Iowa 561. (2) This was so 
because on the part of the purchaser 
there was moving to him a benefit or 
right contingent on his ability to es- 
tablish his title to the property, ad- 
mittedly doubitul, but constituting a 
good consideration; on the part of the 
vendor was a claim of ownership con- 
stituting a valuable right which 
might be subject to litigation, and 
with which, for the agreed considera- 
tion, it was willing to part. Sheffield 
v. Hancock County, supra. 


54. Frank v. Barnes, 178 N.E. 419, 
40 OhioApp. 328. 

55. -Pierce v. Weymouth, 45 Me. 
481; Miner v. O’Harrow, 26 N.W. 843, 
60 Mich. 91; Whitbeck v. Whitbeck, 
9 Cow. (N.Y.) 266, 18 Am.D. 503. 


“There is no doubt that the sale of 
an equitable interest is as good a 
foundation for a legal contract as any 
other consideration.’ Miner y. O’Har- 
row, 26 N.W. 843, 844, 60 Mich. 91. 


56. Ill.—WMutter v. Metzger, 155 N. 
EH. 280, 324 Ill. 569. 


Me.—Appleton v. Chase, 19 Me. 74. 

Minn.—Gill y. Bradley, 21 Minn. 15. 

ys v. Gordon, 49 N.H. 
444, 

N.J.—Myers v. Metzger, 48 A. 1113, 
61 N.J.Eq. 522 [rev on other grounds 
52 A. 274, 63 N.J.Eq. 779]. 


N.C.—Rodman vy. Robinson, 47 S.E, 
19, 134, N.C. 503, 101 Am.S.R:, 877, 65 
LRA. 682. 


Pe aroma v. Hale, 6 W.Va. 


Wis—Curtis Land, ete., Co. v. In- 
terior Land Co., 118 N.W. 858, 137 
Wis. 341, 129 Am.S.R. 1068; Maxon v. 
Gates, 88 N.W. 54, 112 Wis. 196. 


[a] Part payment in money.—An 
agreement between the authorized 
agent of the owner of real estate and 
another for the sale of the same for 
a certain sum, a portion to be paid in 
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ment by the vendor to convey certain realty to the 
purchaser is a valuable consideration for the prom- 
ise of the vendor.®® 
curities may constitute a valid consideration for a 
contract to convey land.®? 
eration of a bond for title which is declared void for — 
uncertainty, is also void.°§ 


[§ 94] (3) Location of Institutions, Etc. 
benefit accruing to a vendor of land by reason of the 
location of certain institutions, stations, buildings, 
or the like may constitute a sufficient consideration 
for his promise to convey.®® 


[§ 95] (4) Maintenance or Support. A promise 


The transfer of stock or se- 


A note, given in consid- 


The 


cash and the balance to be paid on the 
execution of a satisfactory deed, may 
constitute a valid consideration. 
Whited & Wheless v. Calhoun, 47 So. 
415, 122 Tua. 100: 


[b] Intendedj gift—Where ain 
owner of land, intending to make a 
gift, executed a contract of sale on 
the payment of one thousand one hun- 
dred dollars, which it was recited that 
the purchaser had agreed to pay, it 
was held that the promise to pay the 
purchase price was a sufficient con- 
sideration for the contract to convey, 
although it was intended as a gift and 
the owner had indorsed on the con- 
tract a receipt in full for the pur- 
chase price, none in fact having been 
paid. Ferry v. Stephens, 66 N.Y. 321 
[aff 5 Hun 109]. 

[ec], Annuity.—(1) An owner may 
sell His property to be paid for in in- 
stallments at long intervals and 
thereby transfer a valid title, al- 
though the purpose may. be to pro- 
vide for an annuity. Rudolf v. Ger- 
dy, 46 So, 598, 121 La. 477. (2) The 
sale of property for an annuity which 
is less than the annual rent of the 
property may nevertheless be a valid 
and binding sale. Rudolf v. Gerdy, 


supra. 
57. Coles v. Kennedy, 46 N.W. 
1088, 81 Iowa 360, 25 Am.S.R.- 503; 


Imperial Bank y. Hill, 10 Sask.L. 47. 


[a] Rule applied to the issuance 
of stock in a mining company owning 
a mining claim containing a smal 
vein of silver, although the ore is not 
found in paying quantities. Coles v 
Kennedy, 46 N.W. 1088, 81 Iowa 360, 
25 Am.S.R. 503. 


58. Wilkinson v. Davis’ Adm’r., 
Freem. (Miss.) 53. 

59. See cases infra this note. 

[a] Military headquarters. — Ad- 


vantages accruing to a city from the 
established military headquarters on 
land conveyed to the United States by 
the city for that purpose constitute a 
valuable consideration for the con- 
veyance. Stanley v. Schwalby, 16 S. 
Ct. 754, 162 U.S. 255, 40 L.Ed. 960. 


[b] Location of university.—An 
agreement to purchase a lot on condi- 
tion that a university shall be located 
in the addition, the proceeds of the 
sale of the lots to go to the university, 
creates a binding, subsisting contract, 
and not a mere subscription, and can- 
not be repudiated, although an at- 
tempt is made to do so before any- 
thing has been done on the faith of it. 
Ferguson y. Getzendaner, 83 S.W. 374, 
98 Tex. 310. 


[c] Erection of church.—A prom- 
ise to convey to a society of Christians 
an acre of land on condition that the 
society erect thereon a comfortable 
house for religious worship, the erec- 
tion of the house on the land is a 
sufficient consideration to sustain an 


action to enforce the agreement. 
Macon v. Sheppard, 2 Humphr. 
(Tenn.) 335. 
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by the purchaser to support or care for the vendor, 
in return for the promise by the vendor to convey 
certain realty to the purchaser, is a sufficient consid- 
eration to support such promise by the vendor.®° 


[§ 95] (5) Marriage. 


[§ 97] (6) Possession.®? 


[$ 98] (7) Services. 


60. Ind.—Warner v. Marshall, 75 
N.E. 582, 166 Ind. 88; Leedy v. Crum- 
baker, 13 Ind. 523. 


Iowa.—Hurst v. Jenkins, 143 N.W. 
401, 161 Iowa 414. 


Md.—Harman v. 
160 Md. 96; 
Md. 67. 

Mo.—Campbell vy. McLaughlin, 205 
S.w. 18. 

N.J.—Collins v. Collins, 15 A. 849, 
18 A. 860, 45 N.J.Eq. 813. 

N.Y.—Thorp v. Stewart, 44 Hun 232. 

S.C.—Hargle v. Eargle, 148 S.E. 699, 
151 S.C. 85. 

[a] Present passing of considera- 
tion and perfermanse.—(1) To sus- 
tain a contract conveying lands in 
consideration of support during the 
grantor’s life, it is not necessary that 
there be a present passing of a valua- 
ble consideration. Roudebush v. Gan- 
non, 159 P. 680, 92 Wash. 508. (2) 
However, there must be actual per- 
formance of the consideration to sup- 
port the promise to convey. Roude- 
bush vy. Gannon, supra. 


61. Winslow v. White, 79 S.H. 258, 
L632N-Cz 29: 

[a] @Whus, where a father promised 
to convey land in consideration of 
the promisee’s marrying and being 
good and kind to the _ promisor’s 
daughter, Such marriage is sufficient 
consideration. Winslow v. White, 79 
S.B. 258, 163 N.C. 29. 


62. Improvements on /entry 
possession as consideration 
promise to convey see infra § 99. 


63. English v. Shipley, 234 P. 334, 
71 Cal.App. 45; Parker v. Crane, 6 
Wend. (N.Y.) 647; Bramwell Inv. Co. 
v. Uggla, (Utah) 16 P.(2d) 913. 


fa] Thus (1) a note given as 
initial payment under a contract en- 
titling the purchasers to immediate 
possession is supported by sufficient 
consideration, since the owner gave 
up its legal right to continued pos- 
session while the purchaser acquired 
such right. Bramwell Inv. Co. v. 
Uggla, (Utah) 16 P.(2d) 913. (2) 
A contract for sale of land is sup- 
ported by consideration, where the 
vendor sold and the purchaser agreed 
to buy his equity for a stated sum, 
and the vendor thereon immediately 
left the pronerty, and did not in any 
way attempt to take possession from 
the purchaser. English v. Shipley, 
234 P. 334, 71 Cal.App. 45. 


64. Bloech v. Hyland Homes Co., 
274 PB. 318, 128 Or. 292. 


65. Bell v. Johnson, 101 S.E. 709, 
24 Ga.App. 541; Underwood v. Hogg, 
(Tex.Civ.App.) 261 S.W. 556. 

fa] Thus (1) A promise to allow 
the purchaser crecit for two hundred 
fifty dollars for past gratuitous 


Hurst, 153 A. 24, 


into 
for 


Marriage 
valuable consideration for a contract to sell land.°? 
Surrender of a right to 
the possession of land may» constitute a sufficient 
consideration for a contract for the sale thereof.*® 
Although it has been held 
that a promise by the purchaser to accept a convey- 
ance of land as payment for certain services per- 
formed by the purchaser is sufficient,°* it has also 


Stewart v. Redditt, 3 
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constitutes a 


services in looking after the vendor’s 
interest and for favors shown will not 
support a land contract. Underwood 
v. Hogg, (Tex.Civ.App.) 261 S.W. 556. 
(2) A statement of the owner of land 
to another that he was going to deed 
Jand to her as additional compensa- 
tion for her services which had been 
rendered was a mere voluntary prom- 
ise, without any valid consideration 
to support it. Bell v. Johnson, 101 S. 
E. 709, 24 Ga.App. 541. 


Past consideration generally see 
Contracts §§ 220-236. 


66. Union Trust & Savings Bank 
v. Idaho Smelting & Refining Co., 135 
P. 822, 24 Idaho 735; Cone v. Cone, 
92 N.W. 665. 118 Iowa 458; Stanley v. 
Nye, 20 N.W. 78, 54 Mich. 277. 


[a] Encumbrances.—(1) A pur- 
chaser’s assumption of a preéxisting 
mortgage debt as a part of the pur- 
chase price is a valuable considera- 
tion for the transfer. Union Trust & 
Savings Bank v. Idaho Smelting & Re- 
fining) Coy Iss eRe S22, 0a4 BlLOahou one 
(2) Promise to pay encumbrance on 
land in question and other land may 
constitute a sufficient consideration. 
Gone v. Cone, 92 N.W. 665, 118 Iowa 

[b] WNotwithstanding illegality of 
a transaction out of which the orig- 
inal debt arose, where one of two 
debtors agreed to pay the debt and to 
pay an additional sum of money to 
his codebtor, there existed a sufficient 
consideration to Support the promise 
of such codebtor to convey land. 
eee v. Nye, 20 N.W. 73, 54 Mich. 

Talis 

[ec] Assumption on part of pur- 
chaser of subscription made by the 
seller, is a sufficient consideration. 
People’s Say. Bank v. Philpott, 159 N. 
W. 981, 178 Iowa 481. 


[d] However, in the absence of al- 
legations and proof of consideration 
for assuming a debt of the vendor, 
where the debt is no part of the pur- 
chase money for land, the aSsumption 
of such debt confers no rights in 
the vendor. Thompson v. McKee, 
(Ky.) 119 S.W. 229. 

67. See cases infra this note. 


[a] Improvements and renairs.— 
(1) A contract by a father to con- 
vey to his daughter may be supported 
by consideration or estoppel arising 
out of a subsequent benefit to the fa- 
ther in expending money in repairs 
on the faith of a conveyance without 
restrictions. Harman v. Hurst, 153 A, 
24, 160 Md. 96. (2) Making im- 
provements on land in reliance on a 
promise to convey may constitute a 
sufficient consideration for another 
promise to convey. Horner v. McCon- 
nell, 63 N.E. 472, 158 Ind. 280; Lester 
v. Hutson, (Tex.Civ.App.) 167 S.W. 
321; Loranger v. Haines, 50 Ont.L. 
268, 64 Dom.L.R, 364. 


[§ 99] (8) Incurring Liability or Expense. 
assumption of a liability at the request of the prom- 
isor may constitute a sufficient consideration to sup- 
port his promise.®® 
money in reliance on representations of the vendor 
may be sufficient.®? 


[§ 100] (9) Other Illustrations. 
the illustrations hereinbefore mentioned,*®® other cas- 
es in which consideration for the purchase or sale 
of land has been held to be*®® or, on the other hand, 


‘< 


[§§ 95-100 


been held that a promise by the vendor to convey 
land in consideration of past services rendered by 
the purchaser is insufficient.®® 


The 


Similarly, the expenditure of 


In addition to 


q 


68. See supra §§ 92-99. 
69. See cases infra this note. 
[a] Matters held to constitute suf- | 


ficient consideration.—(1) Release of 
dower by a wife constitutes sufficient 
consideration for a promise to convey 
land. Jarboe v. Severin, 85 Ind. 496. 
(2) Liability of putative father to 
Support an illegitimate child consti- 
tutes sufficient consideration for a 
promise to convey. Allen v. Davison, 
16 Ind. 416. (3) Covenants by the 
grantees to deliver to the grantors 
one third of all the crops grown on 
certain land, to keep a specified num- 
ber of cows and sheep, and to furnish 
the grantors a team and wagon to at- 
tend church on Sundays, were a suffi- 
cient consideration for the conveyance 
of the land. Somerdorf v. Schliep, 
44 N.W. 1084, 43 Minn. 150. (4) An 
agreement to convey land to a per- 
son, if he would convey the land to 
a third person, is based on a sufficient 
consideration. McCarty v. May, (Tex. 
Civ.App.) 74 S.W. 804. (5) <A pur- 
chase of land at an excessive price 
under an agreement that an adjoining 
tract will also be conveyed to the 
purchaser imports a valuable consid- 
eration for the latter conveyance. 
Whipple v. Sheldon, 21 A. 271. 63 Vt. 
197. (6) An agreement by the pur- 
chaser to release an indebtedness of 
the vendor to the amount agreed on 
for the property is a sufficient con- 
sideration for a contract for the sale 
of land. Fowler v. Fowler, 68 N.E. 
414, 204 Ill. 82. (7) A writing by de- 
fendant, which states that he has rent- 
ed a tract of land to complainant for 
a term of ten years at a stated an- 
nual rent and agrees, if the rent is 
paid at the times stated, to execute 
to him “a good and sufficient deed of 
said land, as a free gift, without any 
charge or compensation from him,” 
is supported by a sufficient considera- 
tion aS an agreement to convey, and 
will be enforced at the instance of the 
purchaser after expiration of the term 
on proof of payment of the rent as 


stipulated. Davis v. Robert, 8 So. 
114, 89 Ala. 402, 18 Am.S.R. 126. (8) 
Where ane attorney fraudulently 


agreed to the entry of a judgment 
dismissing his client’s action in con- 
sideration of an option, the entry of 
judgment was sufficient consideration 
for a subsequent conveyance made to 
him pursuant to the option. Kelley v. 
Allin, 99 N.E. 273, 212 Mass. 327. (9) 
Where, in a sale of land, all liens or 
encumbrances on premises were to be 
allowed out of the purchase money, 
the seller altered his position because 
of the execution and delivery of an 
agreement of the purchaser, delivered 
at the time of the close of the title, 
agreeing to repay to the seller a cer- 
tain part of an amount allowed for 
payment of assessments and en- 
cumbrances, there was a_ sufficient 
consideration to support the agree- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 
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not to be*° sufficient are illustrated in the footnotes. 
[§ 101] 3. Mutuality.71 Where an agreement for 
the sale or purchase of land is wholly executory, 
_ there must be mutuality of obligation, that is to say, 
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the obligation of the vendor to convey must be in 
consideration of the obligation of the purchaser, and 
vice versa, or the agreement will be void for want of 
consideration.*? Where there is a promise to sell or 


ment. Allez v. Morales, 180 N.Y.S. 
S544 1 Mises 139. (10) “A subse- 
quent contract for a conveyance was 
Supported by consideration, where, 
under the original contract, the pur- 
chaser was indebted to the vendor 
who had agreed to treat rent pay- 
ments as payment of interest. An- 
thony v. Pennington, 34 S.W.(2d) 219, 
182 Ark. 1039. (11) A purchaser’s 
obligation to forfeit the amount paid 
on breach of contract constitutes a 
Sufficient consideration for a promise 
to convey. Vance v. Roberts, 118 So. 
205, 96 Fla. 379. (12) An obligation 
to forfeit one hundred dollars was a 


sufficient consideration to support a 


promise of another to convey land 
valued at about eight thousand dol- 
lars on the payment of the balance 
of the purchase price. Wright v. Suy- 
dam), 13.1-P) 239) 72. Wash."587,.) (13) 
A mortgagee’s surrender of corporate 
stock, held by it as collateral, and a 
special mortgage of more than two 
thousand dollars on a five and fifteen 
hundredths-acre tract owned by the 
corporation, is a valid consideration 
for the latter’s sale of the tract to 
the mortgagee. Humphreys vy. Butler, 
102 So. 817, 157 La. 638. (14) <A con- 
tract for the sale of land which was 
an ordinary land sale contract pro- 
viding for earnest money, examina- 
tion of title, and the making of good 
title or the return of the earnest 
money, does not lack consideration. 
Bender v. Bender, (Tex.Civ.App.) 187 
S.W. 735 [rev on other grounds 
(Commn.App.) 222 S.W. 547]. (15) 
A promise to convey land in considera- 
tion of the grantee’s promising to re- 
main in a certain city and to abandon 
his purpose to go to a foreign country 
and to induce her husband to do like- 
wise is supported by a sufficiently 
definite consideration; the purchaser 
and her husband being required to re- 
main in the city a reasonable time 
having reference to the nature of the 
contract. White v. Poole, 62 A. 494, 
73 N.H. 403. (16) Where a father 
orally promised to convey land to his 
son if he would return and take 
charge of a farm and build a house 
thereon at a designated place, and 
the son returned, built a house at 
Such place, removed his family into 
the house, and remained there for a 
time, and then rented it to a brother, 
the promise of the father to convey 
was supported by a sufficient con- 
sideration. Knapp v. Hungerford, 7 
Hun (N.Y.) 588. (17) The abandon- 
ment by the promisee of his own home 
at the request of the promisor, the 
disposal by the promisee of his prop- 
erty at a sacrifice, his removal to, and 
occupancy of, the promisor’s land, and 
the furnishing to the promisor by the 
promisee of a home, constitute a suf- 
ficient consideration for a promise to 
convey the land to the promisee. 
Matthews v. Matthews, 48 N.E. 531, 
154 N.Y. 288. 


70. See cases infra this note. 


[a] Matters held not to constitute 
sufficient consideration.—(i) Where, 
in a husband’s action against his de- 
ceased wife’s estate to quiet title, it 
was decreed that land was community 
property, so that deceased’s daughter 
had no interest in it, her disclaimer 
of interest in such action could fur- 
nish no consideration for plaintiff's 
oral promise to deed her the premises 
on demand. Schwarz v. Bohle, 190 P. 
819, 47 Cal.App. 445. (2) Declination 
by a person,of a conveyance to him of 
land in which he had no interest was 


insufficient to support ‘the owner’s 
promise to convey the land to a third 
person, even though the declination 
was induced by the promise to convey 
to the third person. Satterly v. De- 
wick, 114 N.Y.S. 354, 129 App.Div. 701 
Patio 91" NBR 1120) VOT IN Y! 569615--) 
A promise to purchase at a price to be 
ascertained in a specified mode is 
insufficient. City of Andalusia v. Ala- 
bama Utilities Co., 133 So. 899, 222 
Ala. 689. 

71. Contract signed by one party 
only see supra § 83 

Mutuality necessary for purpose of 
spccific performance see Specific Per- 
formance §§ 18-34. 

Mutual promises in contracts gen- 
erally see Contracts §§ 170-192. 

72. U.S.—Dorsey v. Packwood, 12 
How. 126, 13 L.Ed. 921. 

Ark.—Skeen v. Ellis, 152 S.W. 153, 
105 Ark. 518. 

Colo.—Rude v. Levy, 96 P. 560, 43 
Colo. 482, 127 Am:S.R: 123, 24 L.R.A. 
N.S. 91; Smith v. Bateman, 53 P. 457, 
25 Colo. 241; Beulah Marble Co. v. 


Mattice, 45 P. 432, 22 Colo. 547; Gor- 
dan v. Darnell, 5 Colo. 302. 
Ga.—Caldwell v. Hand, 101 S.E. 


582, 149 Ga. 589; Peacock v. Deweese, 
73 Ga. 570; Beall v. Clark, 71 Ga. 818; 
Lamer v. Brooker, 65 Ga. 761. 


Tll.—Krause v. Kraus, 44 N.E. 736, 
162 Ill. 328; Hale v. Cravener, 21 N. 
E. 534, 128 Ill. 408; Perkins v. Had- 
sell, 50 Ill. 216; Parker v. Sargent, 201 
Ill.App. 574. 


Ind.—Jarvis v. Sutton, 3 Ind. 289. 


Kan.—Burnell vy. Bradbury,.74 P. 
279, 67 Kan. 762. 

Ky.—Litz v. Goosling, 19 S.W. 527, 
93 Ky. 185, 21 L.R.A. 127, 14 Ky.L.. 91; 
Allen v. Roberts, 2 Bibb 98; Thomp- 
son & Co. v. Reid, 101 S.W. 964, 125 
Ky. 585, 31 Ky.L. 176, 10 L.R.A.N.S. 
195; Ratterman v. Campbell, 80 S.W. 
1155, 26 Ky.L. 173; White v. Need- 
ham, 54 S.W. 9, 21 Ky.L. 1051. 

La.—Whited & Wheless v. Calhoun, 
47 Som4ib, 122. 1a.P100;5 Kaplan Vv. 
Whitworth, 40 So. 723, 116 La. 3387. 

Me.—Vantassel v. Hathaway, 53 
Me. 18; Bean vy. Burbank, 16 Me. 458, 
33 Am.D. 681. 

Md.—Nagengast v. Alz, 
93 Md. 522. 

Mass.—Skillings v. Marcus, 34 N.E. 
80, 159 Mass. 51. 

Mo.—Sooy v. Winter, 175 S.W. 132, 
188 Mo.App. 150. 

Neb.—Tidball v. Challburg, 93 N.W. 
679, 67 Neb. 524; Darr v. Mummert, 
77 N.W. 767, 5% Neb. 378. 


49 A. 333, 


sin pe v. Gordon, 49 N.H. 
N.Y.—Levin v. Dietz, 87 N.E. 454, 

194 N.Y. 376, 20 L.R.A.N.S. 251; Bur- 

net v. Bisco, 4 Johns. 235. 
Tex.—Norwood v. Adams, (Civ. 


App.) 51 S.W.(2d) 625; Williams v. 
Graves, 26 S.W. 334, 7 Tex.Civ.App. 
356. 

Utah.—Le Vine v. Whitehouse, 109 
P. 2, 37 Utah 260, Ann.Cas.1912C 407. 


Man.—Houghton Land Corp. v. 
Ingham, 24 Man. 497. 


[a] Where termination of contract 
or time of performance is optional.— 
(1) Where a person promises to con- 
vey land to a purchaser on payment 
of a specified sum and interest, and 
the purchaser promises to pay the 
agreed price, the mutuality thereby 


created is not destroyed because un- 
der the terms of the contract the pur- 
chaser can terminate it by refusing 
to pay the interest for sixty days, 
since this is simply an option which 
the parties contracting have and 
which.may or may not be exercised. 
Taber v. Dallas County, 106 S.W. 332, 
101 Tex. 241. (2) <A contract for the 
conveyance of real estate, if otherwise 
formal and specific, is not lacking in 
mutuality merely because the time of 
performance is optional with the pur- 
chaser, since the court makes it ob- 
ligatory on the purchaser to perform 
its conditions within a- reasonable 
time. Burnell v. Bradbury, 74 P. 279, 
67 Kan. 762. (3) An alleged contract 
provided that the purchaser of a part 
of a tract of mortgaged land would as- 
sume an appropriate share of the 
mortgage debt and that the vendors at 
their expense would obtain from the 
mortgagee a proper division or segre- 
gation of the loan. By the addition of 
a clause that such segregation should 
be made at the “option” of the ven- 
dors, the instrument was stripped of 
every element of a binding contract 
and was then nothing more than a 
conditional offer by the purchaser to 
buy the land in question. Norwood v. 


aes (Tex.Civ.App.) 51 S.W.(2d) 
[b] Promise to pay on execution 


of “satisfactory” deed.—An agree- 
ment for the sale of certain property 
at a fixed price, to be paid on the exe- 
cution of a “satisfactory” deed, is not 
void on the ground that the purchaser 
does not absolutely bind himself to 
take the property, as he can be made 
to comply with his obligation if in 
point of law the deed tendered is one 
with which he should legally be satis- 
fied. Whited v. Calhoun, 47 So. 415, 
122 La. 100. 


{c] Provision for forfeiture.— 
Where a contract provides, inter alia, 
that if the purchasers fail to make 
any of the payments mentioned for 
a period of sixty days after the same 
become due, the vendors shall be “re- 
leased from all obligations to convey 
the property,’ and the purchasers 
shall “forfeit all right thereto and to 
any money paid under the agree- 
ment,” it does not lack mutuality of 
obligation. Le Vine v. Whitehouse, 
rie P. 2, 37 Utah 260, Ann.Cas.1912C 


{d] Postponement of performance 
pending suit affecting title.—Where it 
was agreed to postpone the execution 
of a contract until the determination 
of a suit to set aside a will under 
which the vendor claimed, the con- 
tract was not unilateral, as the pur- 
chaser was obliged to take the prop- 
erty if the will was sustained. Hale 
v, Cravener, 21 N.E. 534, 128 Ill. 408. 


[e] Homestead loan as notestative 
condition.—An agreement to purchase 
property, by the terms of which all 
or a part of the purchase price is con- 
ditioned upon the purchaser obtaining 
a homestead loan is potestative, un- 
enforceable, null and void. Bast Bank 
Land Co. v. Hoffstetter, 125 So. 160, 
13 La.App. 564 [aff 128 So. 527, 170 La. 
594]; Gruntz v. Frank Jordano, Inc., 
125 So. 167, 12 La.App. 172; Luder- 
bach v. Cristina & Lauricella, 125 So. 
161, 12 La.App. 28; Mathews Bros. v. 
Schoenberger, 123 So. 133, 11 La.App. 
155; Titus v. Cunningham, 7 La.App. 
87 [aff 114 So. 86, 164 La. 431], 


[f] Rule applied.—(1) An agree- 
ment to convey land when it shall be 
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to purchase, as the case may be, it is not necessary, 
in order that there may be mutuality, that there shall 
be an express promise on the other side, it being suf- 
ficient that on a fair construction of the agreement 


2 


such a promise can be implied.** 


Lack of mutuality in beginning may be cured by 


paid for from the profits to be realized 
by the purchaser from the same land 
is lacking in mutuality of obligation 


and is without consideration., Pea- 
cock v. Deweese, 73 Ga. 570; Beall 
v. Clark, 71 Ga: 818. (2) Where 


a promise by a married woman 
to purchase land is void, as at com- 
mon law, it is no consideration for 
the promise of the other party to con- 
vey, and his promise therefore is not 
binding. Williams v. Graves, 26 S.W. 
334, 7 Tex.Civ.App. 356. (3) A prom- 
ise by the purchaser made without 
knowledge of, or connection with, the 
vendor’s promise to convey is not a 
sufficient consideration to support 
such promise by the vendor. Ratter- 
man v. Campbell, 80 S.W. 1155, 26 Ky. 
L. 178. (4) A written contract for 
the sale of land, signed by both par- 
ties, and containing a promise to sell 
on the one hand, and a promise to buy 
on the other, is mutual, and based on 
sufficient consideration. Johnson v. 
Lennox, 133 P. 744, 55 Colo. 125. 


73. Cal.—Preble v. Abrahams, 
P. 99, 88 Cal. 245, 22 Am.S.R. 301. 


Ga.—Hamilton v. England, 22 S.E. 
695 Gan ole. 

Iowa.—Cross v. Snakenberg, 102 N. 
W. 508, 126 Iowa 636; Flanders v. 
Merrill, 38 Iowa 583. 


Kan.—Brownson vy. Perry, 81 P. 197, 
71 Kan. 578. 

Ky.—Poteet v. Miller, 101 S.W. 360, 
meyer 10,0: 


S.C.—Butler v. O’Hear, 
382, 1 Am.D. 671. 


Tex.—Ferguson y. Getzendaner, 83 
S.W. 274, 98 Tex. 310. 


{a] Presumption of mutuality.— 
Where it is not clear that it was the 
intention of the parties to a contract 
for the sale of land which was signed 
only by the vendor that the contract 
was to have an unilateral effect, it 
will be presumed that they intended it 
to be mutually obligatory. Cross v. 
Snakenberg, 102 N.W. 508, 126 lowa 


26 


i) SHOR DCG 


636; Flanders v. Merrill, 38 Iowa 
583. 
[b] Rule applied.—(1) Where a 


person acting as chairman of a com- 
mittee of citizens endeavoring to ob- 
tain the removal of an educational in- 
stitution to a certain city procured 
an option on certain land, and a con- 
tract was entered into with a pur- 
chaser by which he agreed, on condi- 
tion that the institution should be lo- 
cated on the land, to purchase a cer- 
tain lot in the addition, the proceeds 
of the fund raised by the sale of the 
lots to go to pay the bid for the uni- 
versity, it was held that a promise on 
the part of the committee to convey 
was necessarily implied, and hence it 
was not a mere unilateral subscrip- 
tion to the fund for the benefit of the 
university, but was a valid, subsist- 
ing contract, which the purchaser was 
not entitled to repudiate, although he 
gave notice of his intention to do so 
before anything had been done by the 
committee on the faith thereof. Fer- 
guson y. Getzendaner, 83 S.W. 374, 
98 Tex. 310. (2) Where the owner 
of land transmitted to a proposed pur- 
chaser a memorandum of an agree- 
ment to purchase, with a request that 
he would sign it in case he wished to 
purchase, and he signed accordingly, 
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the other party 
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[§§ 101-102 


subsequently binding himself also 


by promise or act.‘# 


[§ 102] 4. Adequacy of Consideration.’° 
narily, inadequacy of consideration alone is not suf- 


Ordi- 


ficient to avoid a contract of sale,’® although it may 


it was held binding on both parties, 
although it contained no promise to 
sell and was not signed by the vendor. 
Butler v. O’Hear, 1 S.C.Eq. 382, 1 Am. 
D. 671. (3) Where, by the terms of 
an instrument signed by two parties, 
an obligation is imposed on one of 
them to convey land ¢t? the other on 
the performance of conditions set 
forth in the instrument, even though 
there be no express undertaking on 
the part of the latter to perform, 
the contract is nevertheless mutual, 
and the latter is bound to the per- 
formance of the covenants and condi- 
tions thereby impliedly imposed on 
him. Flamilton v. England, 22 S.E. 
697,95 Ga. 693. (4) SWhere a title 
bond under which a purchaser held 
possession of land provided that, 
when he should pay his note to the 
vendor with accrued interest, the lat- 
ter would convey the land to him, and 
if he should fail to pay the note, he 
would give quiet possession of the 
land, and the purchaser failed to pay 
the note when due, but remained in 
possession, and later offered to pay it 
and demanded a deed, which the ven- 
dor refused to give, it was held that 
the agreement to pay the note was 
binding on the purchaser, and hence 
the contract evidenced by the title 
bond was not void for lack of mu- 
tuality. Poteet v. Miller, 101 S.W. 
360, 31 Ky.L. 50. (5) A written in- 
strument certifying that the owner 
of a tract of land has agreed to con- 
vey it to a person named, for a stipu- 
lated ,price, and containing a_ State- 
ment that “it is further noted” that 
such person is to pay such price, the 
time of conveyance and payment be- 
ing fixed, when properly executed, 
constitutes a mutually binding con- 
tract for the sale and purchase of 
such land. Brownson v. Perry, 81 P. 
169 7.5 (ele HESSEN en le 


[c] Agreement held not potesta- 
tive.—An agreement to pay cash, with 
the qualification that a homestead loan 
can or may be assumed by the pur- 
chaser, gives the purchaser the option 
of paying all cash, or of assuming the 
existing mortgage indebtedness pro 
tanto, and there is no condition in- 
volved in such an agreement, either 
potestative or otherwise. L. Klein, 
Inc:, Vv. Hscarra, 122 So. 7880, 10° La. 
App. 749. 

74. %I1l.—Mix v. Balduc, 78 Ill. 215; 
Perkins v. Hadsell, 50 Ill. 216. 


Ind.—Burke v. Mead, 64 N.E. 880, 
159 Ind. 252. 


N.Y.—New York & N. H. R. Co. v. 
Pixley, 19 Barb. 428. 


S.C.—Butler v. O’Hear, 
387, 1 Am.D. 671. 


Tex.—Taber v. Dallas County, 106 
S.W. 332, 101 Tex. 241. 


Wash.—Western Timber Co. v. 
Kaloma River Lumber Co., 85 P. 338, 
42 Wash. 620, 114 Am.S.R. 137, 6 L.R. 
ININASY, BONA 


Man.—Carr v. Canadian Northern 
R. Col, 17 Man. 178. + 


[a] Thus (1) where the owner of 
land gave a written memorandum to 
a party, stating that he would sell 
him a lot of land for a certain price, 
to be paid within a time named, but 
there was no agreement expressed in 
the writing, by the purchaser, to pay 


1 S.C.Eq. 


be ground for refusal of a court of equity to enforce 


the price, and the purchaser after- 
ward built a cornerib and barn, and 
sunk a well, on the premises, and kept 
up the fences and paid the taxes, this 
constituted an acceptance and a suffi- 
cient mutuality of consideration to 
make the agreement binding on the 
vendor. Mix v. Balduc, 78 Ill. 215. 
(2) Where the owner of land in let- 
ters signed by him stated the terms 
and conditions on which he would al- 
low a certain parson to make a road 
across such land and convey the title 
thereto, and the person specified mani- 
fested his assent by commencing op- 
erations with the owner’s knowledge, 
such acceptance obligated the owner 
to perform the agreement. New York 
& N. H.R. Co. v. Pixley, 19 Barb. (N. 
Y.) 428. (3) Where a contract for 
the sale of unimproved land provides 
that on the failure of the purchaser 
to pay interest for sixty days he will 
surrender possession of the land, for- 
feiting to the vendor all improve- 
ments made thereon, the contract im- 
plies that improvements are to be 
made thereon by the purchaser; and 
therefore, after he has made the im- 
provements and paid interest for sev- 
eral years, the vendor cannot assert 
there was a want of mutuality in the 
contract, since the performance by 
the purchaser of that on which the 
mutuality depended relates back and 
makes the contract good from the be- 
ginning. Taber v. Dallas County, 106 
S.W. 332, 101 Tex. 241. (4) Wherea 
purchaser actually’ does everything 
the owner requires that he should do 
as purchaser on the vendor’s promise, 
it is immaterial that the purchaser 
did not act in pursuance of a prior 
undertaking. Perkins vy. Hadsell, 50 
PS 2163 (5) Bringing a suit for 
specific performance of a contract to 
convey land/may supply the requisite 
mutuality notwithstanding a failure 
of the vendor to sign the contract. 
Western Timber Co. v. Kaloma River 
Lumber Co., 85 P. 338, 42 Wash. 620, 
114 Am.S.R. 137, 6 L.R.A.N.S. 397. (6) 
On acceptance ‘of a written contract 
to sell land there is mutuality of ob- 
ligation. Burke v. Mead, 64 N.E. 880, 
USS) trv Se Zepeda) The purchaser’s 
act of taking possession of certain 
land in pursuance of an offer stating 
that such act would be treated as an 
acceptance is sufficient to supply a 
mutuality of obligation on the part 
of the purchaser. Carr v. Canadian 
Northern R. Co., 17 Man. 178. 


75. Cross Sear 
Generally see Contracts §§ 237-239. 
Affecting position as bona fide pur- 
chaser see infra § 932. 
For specific performance see Specific 
Performance §§ 123, 124. 
Ground for rescission see 
319, 320 
76. U.S.—Parkhurst v. Hosford, 21 
H.. 827. 
Cal.—Smith v. Bangham, 104 P. 689, 
156 Cal. 359, 28 L.R.A.N.S. 522. 
i Del.—Wiest v. Garman, 3 Del.Ch. 
22. 


infra §§ 


Ga.—Sims v. Lide, 21 S.E. 220, 94 
Ga. 553. 
Ill.—Smith v. Smith, 172 N.E. 32, 


340 Ill. 34. 


Ind.—Warner y. Marshall, 75 N.E. 
582, 166 Ind. 88. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 102-103] 


specific performance,"? or may, but generally only in 
connection with other circumstances calling for equi- 
table relief, furnish grounds for the cancellation of 
In any event, to affect the validity 
of the contract the inadequacy must generally be 
connected with actual fraud, or must be so gross that 


the contract.7§ 


fraud may be presumed.7® 
Tests. 


Iowa.—Wilson v. Morr. 


312, 41 Am.D. 230. 
PA ie aot il v. Cunningham, 1 La.App. 


W.Va.—Garten v. Layton, 84 S.E. 
1058, 76 W.Va. 63; Pennybacker v. 
Laidley, 11 S.E. 39, 33 W.Va. 624. 


Wis.—Przybylski v. Von Berg, 248 
N.W. 101. 


Ont.—Loranger v. Haines, 50 Ont. 
L. 268, 64 Dom.L.R. 364, 372. 


“Where the parties are equally 
capable of looking after their own 
interests, and in the absence of evi- 
dence of fraud, the courts do not in- 
quire as to the adequacy or inade- 
quacy of the consideration, they leave 
the parties to form their own judg- 
ment as to this, and to make their 


Webster, 


own bargain.” Loranger v. Haines, 
supra. 

[a] Rule applied to a contract to 
convey: (1) Property worth twelve 


thousand dollars for twenty two thou- 
sand dollars. Wiest v. Garman, 3 Del. 
Ch. 422. (2) Land valued at four 
thousand dollars for five dollars. 
Sims v. Lide, 21 S.E. 220, 94 Ga. 553. 
(3) Property worth ten thousand dol- 
lars, in consideration of the purchas- 
er’s taking care of an aunt, notwith- 
standing the aunt lived only a little 
over three years thereafter. Warner 
v. Marshall, 75 N.E. 582, 166 Ind. 88. 
(4) Land worth fifty dollars for one 
hundred dollars. Neal v. Cunning- 
ham, 1 La.App. 640. 


[b] Lesion. — (1) Under statu- 
tory provisions conferring on the ven- 
der a remedy on the ground of lesion 
beyond moiety, where the purchase 
price is less than one half the value of 
the land at the time of the transfer, 
the sale is regarded as an imposition 
on the vendor. Hyde v. Barron, 51 So. 
126, 125 La. 227. (2) Buta purchase 
price exceeding by far one half the 
value of the real estate at the time of 
the transfer is sufficient to support a 
contract to eonvey the land. Ely v. 
Coreil, 116 So. 834, 166 La. 153. 
And where the price paid for prop- 
erty sold was not out of proportion 
to the value and the purchaser him- 
self was guilty of no fraud in the 
matter, but the vendor sought him 
out and the price was fixed by the 
vendor himself deliberately for the 
purpose of leaving the state for rea- 
sons which he thought sufficient to 
justify him in so doing, there is no 
lesion in the sale. Heard v. Blanks, 
51 So. 85, 125 La. 111. (4) <A price 
equal to half the value of the property 
is not insignificant. Brooks v. Brous- 
sard, 67 So. 65, 136 La. 380. (5) 
Rescission by vendor for lesion be- 
yond moiety under Louisiana law see 
infra § 320. 

77. See Specific Performance § 123. 


78. See Cancellation of MInstru- 
ments §§ 35, 36. 


Adequacy of consideration for a contract 
to buy or sell land depends on the conditions existing 
at the time the parties negotiate for such contract.8° 
For consideration to be adequate to support a sale 
of land it is not necessary that the purchase price 
should measure up to the highest market value of 
the property ;*! it may be sufficient that the price 
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be a substantially just and fair valuation under all 
the circumstances of the case.®2 

[§ 103] 5. Want or Failure of Consideration.*® 
If the contract between vendor and purchaser calls 
for a present conveyance of an interest in the real 
property contracted for, a failure of title to such 


realty is ordinarily regarded as a want or failure of 


consideration ;°# 


tute a failure of 


79. Parkhurst v. Hosford, 21 F. 
827; Wiest v. Garman, 3 Del.Ch. 422; 
Pennybacker v. Laidley, 11 S.E. 39, 
33 W.Va. 624. 


[a] Nominal consideration. — (1) 
While it has been held that the re- 
cited payment or payment of one dol- 
lar when grossly inadequate can con- 
fer no right or title to realty (Long 
v. Sun Co., 61 So. 684, 182 La. 601), 
(2) it has also been held that a fa- 
ther’s contract to convey all his prop- 
erty to his children in consideration 
of one dollar each and conveyance of 
their interests in their deceased 
mother’s realty to him was not void 
for gross inadequacy of considera- 
Ween v. Smith, 172 N.E. 32, 340 

Eos De 


{[b] Consideration a mere pretext. 
—(1) Where the alleged considera- 
tion is a mere pretext, and was not 
deemed of sufficient importance to be 
inserted in the writing, it is not suffi- 
cient to support the agreement as a 
contract of sale. Wallace v. Figone, 
81 S.W. 492, 107 Mo.App. 362. (2) 
Thus an alleged agreement by the 
purchaser in a contract giving an op- 
tion to purchase land valued at eight 
thousand dollars to remit a notary’s 
fee of three dollars due from the 
vendor was not a _ sufficient consid- 
eration to support the agreement as a 
contract of sale. Wallace v. Figone, 
supra. 


Inadequacy of consideration as 
flaca fraud generally see infra § 
75. 


80. Gosnell v. Lloyd, 10 P.(2d) 45, 
48, 215 Cal. 244. 


“The factors bearing on the ques- 
tion of the adequacy of the purchase 
price . » must be viewed as 
they existed when the parties nego- 
tiated.” Gosnell y. Lloyd, supra. 


[a] “Equity will not estimate the 
fairness and adequacy of the purchase 
price with relation to events which 
transpire subsequent to the time 
when the parties contracted.” Gos- 
nell v. Lloyd, 10 P.(2d) 45, 49, 215 
Cal. 244. 


81. Law v. Title Guarantee & 
Trust Co., 267 P. 565, 91 Cal.App. 621. 
82. Law v. Title Guarantee & 


Trust Co., supra. 


[a] Thus a contract price of six- 
teen thousand five hundred dollars 
for realty which a real estate broker 
testified was worth eighteen thousand 
seven hundred dollars is not unjust or 
inadequate as matter of law. Law v. 
Title Guarantee & Trust Co., 267 P. 
565, 91 Cal.App. 621. 


[b] All facts must be considered. 
—In considering the value of real es- 
tate to determine the adequacy of the 
purchase price, every reasonable ele- 
ment should be considered, and no 
one fact should be considered con- 
trolling. Fleming v. Irion, 61 So. 151, 


and failure of the vendor to per- 


form in other respects may result in a want or fail- 
ure of consideration.®® 
ity to the effect that the mere fact that the vendor 
does not, at the time he enters an executory contract 
to sell land, have title to such land, does not consti- 


There is, however, author- 


consideration ;°° nor does the fact 


132) Gast63: 
83. Generally §§ 
242-244. 

As defense in action for purchase 
money see infra §§ 1403-1419: 

As ground for rescission see infra 
§§ 321-323. 

84 Ark.—Shorman vy. Eakin, 1 S. 
W. 559, 47 Ark. 351. 

Cal.—Ward v. Yorba, 56 P. 58, 123 
Cal. 447 [rev 54 P. 80]. 

Ill.— Davis v. MeVickers, 11 Ill. 327. 

Ind.—Murphy v. Jones, 7 Ind. 529. 


Kan.—Sunderland vy. Bell, 18 P. Slits 
Sages 663; Vickroy v. Pratt, 7 Kan. 


see Contracts 


Mass.—Paika v. Perry, 114 N.E. 830, 


225 Mass. 563; Stone v. Fowle, 22 
Pick. 166; Rice v. Goddard, 14 Pick. 
293. See also Knapp v. Lee, 3 Pick. 


452 (where the point is discussed, but 
not fully settled). : 


Miss.—Read v. Brewer, 16 So. 350. 
Mo.—Jones vy. Shaver, 6 Mo. 642. 
N.Y.—Tibbets v. Ayer, Lalor 174. 


BAe cesT Ee Viele Gin Pes pepe exe 
era er os v. Lewis, 22 B.C. 
[a] Rule applied.—(1) There isa 


complete want of consideration when 
a person who is not in possession of 
vacant and unappropriated public 
lands purports to sell them. Smith 
v. Rankin, 4 Yerg. (Tenn.) 1, 26 Am.D. 
213. (2) <A promise to convey land 
to a claimant of the land is unsup- 
ported by consideration where it is 
Subsequently discovered that claim- 
ant has no right whatever to such 


land. Smith v. Wood, 12 Wis. 382. 
85. See cases infra this note. 
[a] Thus (1) where defendant 


purchased lots at auction under an 
agreement that one fifth of the price 
Should be paid in cash and that the 
vendor should give a bond for title 
on receiving notes for the balance, and 
the vendor failed to deliver the bond 
and thereafter conveyed the lots to 
another and assigned the notes after 
maturity to plaintiff, it was held that 
plaintiff was not entitled to recover 
thereon, since the consideration for 
which the notes were given had failed. 
Battery Park Bank vy. Loughran, 36 S. 
E. 281, 126 N.C. 814. (2) Considera- 
tion for a purchaser’s check, given as 
a deposit on the sale of land failed 
when the vendor’s title which had 
been admittedly imperfect when he of- 
fered to convey, subsequently but be- 
fore bringing an action on the con- 
tract, was conveyed by him to a third 
person, thus putting it out of his 
power to perform. Ingalls v. Eyraud, 
166 P. 832, 34 Cal.App. 126. 

86. Trash vy. Vinson, 20 Pick. 
(Mass.) 105; Lough v. Bragg, 18 
Minn. 121; Winslow vy. Buel, 11 How. 
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that the purchaser does not get as much as he expects 
constitute a want or failure of consideration.’? 
Moreover, slight or unsubstantial deficiency in the 
quantity or value of the property contracted for does 
not constitute a failure of consideration ;8® nor does 
every failure to perform constitute a failure of con- 
There may also be a want or failure 
of consideration on the part of the purchaser.®?® 


sideration.’ 


ete. MON GES EA) ESS 
48 Can.S.C. 506. 


{a] Thus (1) a promissory note 
founded on the payee’s agreement to 
convey to the promisor land belong- 
ingito a third person is not invalid 
on the ground of a want of considera- 
tion. Trash! vVi9 “Vinson, 920) Pick. 
(Mass.) 105. (2) Where the gran- 
tor conveys with covenants of war- 
ranty and seizin, it has been held that 
the mere fact that he has not title 
does not constitute a total failure of 
consideration, no fraud and no evic- 
tion of the grantee being shown. 
Winslow v. Buel, 11 How.Pr. (N.Y.) 
373. 


Colwell v. Neufeld, 


[b] Reason for rule.—‘‘He might 
have authority from the owner to 
sell, or he might have the refusal of 
the estate, or he might rely upon his 
ability to purchase it in season to 
execute his contract.” Trash v. Vin- 
son, 20 Pick. (Mass.) 105, 110. 


87. See cases infra this note, 


{a] Salo under trust deed.— Where 
a purchaser of land gives notes in 
consideration of the conveyance there- 
of, and they are secured by a trust 
deed, the subsequent sale of the land 
under the trust deed does not consti- 
tute failure of consideration, the con- 
sideration for the notes having been 
the conveyance. Thurgood v. Spring, 
73 P. 456, 139 Cal. 596. 


{[b] Transfer of possession and 
use of land may supply a considera- 
tion for a contract even if the deed 
purporting to convey it passed noth- 
ing. Allen v. Pegram, 16 Iowa 163. 


{[c] Where land has money value. 
—Where, without any of improve- 
ments contemplated by contract of 
purchase, land was worth at least six 
hundred dollars, there was not a total 
want of consideration for notes given 
for the land. Coleman v. Valentin, 
164 N.W. 67, 39 S.D. 323. 

88. See cases infra this note. 

[a] Thus (1) in the sale of a 
chicken ranch for eleven thousand 
dollars, failure to deliver an auto- 
mobile, worth three hundred dollars, 
and a shortage in number and defec- 
tive quality of the chickens, and the 
defective condition of the water sup- 
ply, represent at most but breaches 
of the contract of sale rather than 
a failure of consideration. Lubarsky 
v. Chavis, 279 P. 205, 99 Cal.App. 610. 
(2) Where a purchaser of three sec- 
tions of land, having obtained a good 
title to one section only, gave the 
vendor a note for a part of the price 
and went into possession of the sec- 
tion to which he acquired a good title, 
so that he could acquire title to the 
other two sections, where it appeared 
that the section in his possession to- 
gether with the improvements there- 
on might equal in value all that he 
had agreed to give for the whole, it 
was held that there was neither a 
total nor a partial failure of con- 
sideration for the note. Samples v. 
Wever, 121 S.W. 1129, 56 Tex.Civ.App. 
562. (3) Where a vendor sold, with 
warranty of title, a specified number 
of lots, to two of which the title 
failed, and the vendee, after notice 
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from the vendor of a possible failure 
of title to the two lots, for which an 
abatement from the price was agreed 
on, accepted a deed of the entire prop- 
arty, paid part of the price and gave 
his notes for the balance, where the 
two lots to which title failed were not 
necessary to the enjoyment of the 
rest, and did not form any material 
inducement to the vendee’s purchase, 
there was no failure of consideration. 
Harris v. Berry, 123 S.W. 1148, 58 
Tex.Civ.App. 276. 


89. See cases infra this note. 


[a] For example (1) a vendor’s 
nonperformance of an agreement to 
resell lands for purchasers at a profit 


within a specified time does not con- | 


stitute failure of consideration. 
Spadaro v. Baird, 119 So. 788, 97 Fla. 
50. (2) A vendor’s failure, as agreed, 
to oust persons occupying land with 
purchaser’s knowledge does not con- 
stitute failure of consideration for 
the purchase-money note. McCook vy. 
Parker, 144 S.H. 142, 38 Ga.App. 426. 


90. Coppage v. Murphy, 68 S.W. 
416, 24 Ky.L. 257. Bt Saag 


[a] Thus (1) where a sale of real- 
ty is for cash and conditional on the 
draft for the price being paid, time is 
of the essence of the transaction, and 
on the purchaser’s failing to pav the 
draft, there is a failure of considera- 
tion. Coppage v. Murphy, 68 S.W. 
416, 24 Ky.L. 257. (2) No considera- 
tion exists for a promise to convey 
land in exchange for an automobile 
supposed to belong to the purchaser 
of the land where the interest of the 
purchaser of the land in the automo- 
bile was in fact practically worthless. 
Barnes v. McCartney, 3 La.App. 145. 


{b] Emancipation of  slaves.— 


Where land was exchanged for slaves, | 


and the purchaser took possession of 
the land, it was held that the vendor 
was not entitled to recover possession 
of the land on the ground of a failure 
of consideration merely because of 
the emancipation of the slaves by 
the government before the time fixed 
for giving a deed for the land. Callo- 
way v. Hamby, 65 N.C. 631. 


{c] Consideration warranted to 
exist.—The owner of the stock of a 
bankrupt corporation, given as part 
of the consideration for a sale of land, 
warranted the existence of such stock, 
notwithstanding an indorsement 
“without recourse.’ Anderson y. Pey- 
ton, 7 La.App. 320. 


{d] 
oral agreement whereby the vendee 
agrees to pay as further consideration 
the difference between a specified sum 
and such sum as he should thereafter 
pay for certain other lots, some of 
which he in fact subsequently pur- 
chased at an advanced price, is not 
void for want of consideration. Paull 
v. Pittsburgh, W. & K. R. Co., 78 S.E. 
100, 72 W.Va. 263. 


{e] Failure of vendor to realize 
all of purchase money in cash.— 
Where an owner of land placed it in 
charge of real estate operators to sub- 
divide and sell on installments so as 
to net the owner a stated amount in 
cash and notes by a certain date, the 
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Conveyance of vendor’s interest. Where a con- 
tract is merely for the conveyance of the vendor’s 
interest in the property contracted for, the purchas- 
er in legal effect takes the risk of the existence of 
such interest, and a failure of title is not a failure 
of consideration.®+ 


Right to assert. Under particular circumstances, 
a failure of consideration may®? or may not®? be 


contract further providing that before 
a Subsequent date the operators would 
sell such additional amount as would 
net the owner the balance of the pur- 
chase price fixed in the contract, the 
rights of the operators to be forfeit- 
ed on failure to perform, it was held, 
that the contract did not become void, 
for failure of consideration, because 
the owner did not realize from cash 
and notes by the last date, or within 
a reasonable’ time thereafter, the full 
amount of purchase money, the opera- 
tors having sold enough by such: date 
to net the owner, in cash and notes, 
the full amount. Cobbs Land Co. v. 
geen Hill Co., 121 S.E. 395, 157 Ga. 


91. Conn.—Clark v. Sigourney, 17 
Conn. 511. 


Ill.—Sheldon v, Harding, 44 Ill. 68. 


Ind.—Mullen vy. Hawkins, 40 N.E. 
797, 141 Ind. 363. ‘ 


Iowa.—Sharp v. Betts, 145 N.W. 
938, 165 lowa 373; Wilson v. Webster, 
Morr. 312, 41 Am.D. 230. 


Mich.—Sheldon v. Rice, 30 Mich. 
296, 18 Am.R. 136. 


Eng.—Hanks v. Palling, 6 E.&B. 
659, 88 E.C.L. 659, 119 Reprint 1009. 


[a] Thus a contract whereby a 
person agreed to reconvey to her 
brother her one sixth interest in her 
father’s estate, bought by the broth- 
er and her at a partition sale, is not 
void for failure of consideration mere- 
ly because at the time of the agree- 
ment she had no interest, because a 
decree of the district court establish- 
ing her interest had been reversed by 
the apnellate court. Sharp vy. Betts, 
145 N.W. 988, 165 Iowa 373. 


92. See case infra this note. 


{a] Thus failure of consideration 
through loss of land by foreclosure 
of mortgages which the vendor agreed 
to pay is available to a purchaser who 
is sued by the vendor on notes repre- 
senting the purchase price. Autry v. 
ese Nat. Bank, 269 P. 286, 131 Okl. 


93. See cases infra this note. 


[a] Failure to inspect property.— 
Where there is no fraud on the part of 
the vendor preventing the purchas- 
er’s inspection, and he fails to ex- 
ercise diligence in inspecting the 
property, a plea of failure of consid- 


eration on account of its condition is . 


unavailable to the purchaser. Keith 
v. Farmers’ & Merchants’ Bank, 94 S. 
E. 264, 21 Ga.App. 98; Sloan v. Farm- 
ers’ & Merchants’ Bank, 92 S.E. 893, 20 
Ga.App. 123. 


{b] Disputed title—Where the ti- 
tle to land is in dispute, one who pur- 
chases from both sides of the con- 
troversy involving the title and with 
knowledge of the facts cannot assert 
a failure of title. Priest v. Capitian, 
(Mo.) 197 S.W. 83. 


[ec] Permitting foreclosure. 
Where the vendee assumed a mort- 
gage but permitted foreclosure, extin- 
guishing equity, an accommodation 
maker on the vendee’s note given for 
the vendor’s equity cannot assert fail- 
ure of consideration. Bank of Hazel- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 103-105] 


available to the party who seeks to assert it. 


Partial failure.°* A partial failure of considera- 
tion for a contract to convey land®® does not avoid 
the whole contract®* which is enforeeable as to 
the residue.°7 


[§ 104] G. Reality of Consent*98—1. In General. 
A valid contract for the sale of realty requires that 
there be a distinct understanding common to both 
partics,®® whereon the minds of the parties shall 
have met as to all the terms; if the minds of the 
parties have never met with any definite understand- 
ing, there is no enforceable contract.? 


Mental capacity. Where a party to a contract for 
the sale of real estate has sufficient intelligence to 
understand the nature of the transaction and is left 
to act on his own free will, the fact that his mind, 
or business judgment, is not so clear and strong as 
it formerly was or as that of the average person is 
does not impair the validity of the contract,? at 
least in the absence of advantage taken of the 
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infirmity.* 


Intoxication at the time of contracting, when not 
so complete as to render one incapable of assent nor 
deprive him of the power to know what he is doing, 
is not such a circumstance as will enable the intox- 
icated party subsequently to avoid the contract,® 
at least where it is voluntary, and not procured or 
induced by the opposite party to the sale;® but, if 
the intoxication is so complete as to render one 
powerless to give his assent, the agreement is void- 
able by the party when he becomes sober.” 


[§ 105] 2. Mistake‘—a. In General. Contracts 
for the sale of land are no exceptions to the gen- 
eral rules concerning the effect of mistake, but are 
as much amenable to its principles as are other con- 
tracts.° Mistake sufficient to affeet the contract is, 
when it exists, a distinct and independent ground 
of relief, and it is not necessary that fraud be shown 
in order to obtain such relief, the mistake alone 
being a sufficient ground for rescission or other 
appropriate relief.1° Relief thus given on the doe- 


ton v. Renschler, 243 N.W. 280, 62 N. 
D. 299. 


94 Generally see Contracts § 243. 
95. See cases infra this note. 


[a] Partial failure of considera- 
tion held to exist.—(1) Considera- 
tion for notes given for part of the 
price of a hotel with furniture and 
fixtures failed to the extent of the val- 
ue of undelivered furniture. Hicks v. 
Levett, 140 So. 276, 19 La.App. 836. 
(2) Vendors’ failure to perform thelr 
obligation made for purch>sers’ bene- 
fit to dedicate a lot to a city for park 
purposes constituted a breach of con- 
tract and partial failure of considera- 
tion. Quality Building & Securities 
Co. v. Bledsoe, 14 P.(2d) 128, 125 Cal. 
App. 493. (3) Reservation out of a 
lot of land. of a strip for a city in the 
exercise of its rights as indicated on 
a map which was not recorded until 
after the sale of the lot worked a par- 
tial failure of consideration. Switz- 
ler v. Robert A. Klein & Co., 271 P. 
367, 94 Cal.App. 410. (4) There was 
a partial failure of consideration 
where the owners of land conveyed 
it for money to be advanced by the 
purchaser who also agreed to resell 
the land and to divide the excess prof- 
its, but he refused.to resell. Camp- 
bell v. Kennedy, 170 P. 1107, 177 Cal. 
430. 


{[b] Partial failure of considera- 
tion held not to exist.—(1) Where a 
purchaser of three sections of school 
jand obtained a good title to one sec- 
tion only and gave to the vendor a 
note for a part of the price and the 
purchaser received possession of the 
section to which he acquired a good 
title, so that he could acquire title to 
the other two sections, where this 
section, together with the improve- 
ments, might equal in value all that 
the purchaser agreed to give for the 
whole, it was held that there was nei- 
ther a total nor a partial considera- 
tion for the note. Samples v. Wever, 
121 S.W. 1129, 56. -Tex.Civ. App. 562. 
(2) Shortage in acreage of land and 
misrepresentation by the vendor or 
his broker as to the quantity of land 
sold is not a partial failure of consid- 
eration for notes given by the vendee 
direct to. the loan company, which ad- 
vanced the amount specified therein, 
which was paid to the vendor as a 
part of the price. Roberts v. Prather, 
(Tex.Civ.App.) 158 S.W. 789. 


96. Harris y. Berry, 123 S.W. 1148, 
68 Tex.Civ.App. 276. - 


97. Harris v. Berry, supra. 

98. Gross mistake or frand as 
ground for abitement of purchase 
price see infra §§ 46, 56-66. 

99. Phelps v. Good, 96 P. 216, 15 
Idaho 76. 


1. Phelps v. Good, supra. 
supra §§ 46, 56-66. 

2. Phelps v. Good, supra; West v. 
Cave, 167 P. 747, 98 Wash. 237. 

[a] If any portion of proposed 
terms is unsettled and unprovided for, 
no contract results. Phelps vy. Good, 
96 P. 216, 15 Idaho 76. 


3. Ark.—MclIlroy  v. Rivercomb, 
218 S.W. 841, 142 Ark. 354. 


Del.—Wiest v. Garman, 9 Del. 119. 


Ill.—Miller v. Craig, 36 Til. 109. 
See Schramm y. O’Connor, 98 Ill. 539 
(to same effect). 


Iowa.—Mitchell v. Mutch, 164 N.W. 
212, 180 Iowa 1281. 

Ky.—Swift Coal & Timber Co. v. 
Shepherd, 250 S.W. 492, 199 Ky. 54. 


Mass.—Boyden vy. Hill, 85 N.E. 413, 
198 Mass. 477. 

Mich.—Davis v. Phillips, 
513, DL4, 85 Mich, 19S. 


W.Va.—Whittaker v. South West 
Virginia Imp. Co., 12 S.E. 507, 34 W. 
Va. 217. 


See Knobb v. Lindsay, 5 Ohio 468 
(to same effect). 


“Weakness of mind alone is not 
Sufficient to warrant the setting aside 
of a contract otherwise valid and free 
from any taint of fraud. There are 
many degrees of competency, but 
business transactions are not to be 
measured by degrees. The sole ques- 
tion always is, had the party sufficient 
intelligence to understand the trans- 
action?’ Davis v. Phillips, supra. 


[a] Contract made in lucid inter- 
val is not invalid by reason of the 
fact that the party contracting was 
subject to spells of mental aberration. 
Grigsby v. Smith, 192 S.W. 856, 174 
Ky. 819. 


4 Boyden v. Hill, 85 N.E. 413, 198 
Mass. 477. 


5 Snittjer v. Paterni, 165 N.W. 
175, 181 Iowa 961; Hutchinson vy. 
Brown, Clarke (N.Y.) 408; Burch vy. 
Scott, 84 S.E. 1035, 168 N.C. 602. See 
Schramm y. O’Connor, 98 Ill. 539; 
Knobb v. Lindsay, 5 Ohio 468 (both to 
same effect). 


[a] Intoxication merely~ incapaci- 


*By ALBERT S. ABEL (§§ 104-178). 


And see 


48 N.W. 


tating one from exercising his judg- 
ment, as distinguished from that ren- 
dering him unable to understand the 
nature of the act, and its scope and 
effect, or nature and consequences, is 
insufficient. Burch v. Scott, 84 S.E. 
1035, 168 N.C. 602. 


Intoxication as affecting contracts 
generally see Drunkards §§ 114-123. 


6. Hutchinson yv. Brown, Clarke 
(N.Y.) 408. 


7. Babcock v. Engel, 194 P. 137, 
139, 58 Mont. 597. 


“There was a time in the history 
of our jurisprudence when courts re- 
fused to lend their aid to relieve one 
from the consequences of his own 
voluntary intemperance but the doc- 
trine of stultification has long since 
been abandoned. The courts do not 
now concern themselves so much with 
the question of intoxication as with 
the question of contractual capacity, 
and if in fact either party is not men- 
tally capable of giving his free con- 
sent to the terms disclosed ., , 
it is altogether immaterial] by what 
cause his incapacity was produced. 
The courts have simply recognized 
the fact that intoxication, among oth- 
er things, may render a person in- 
capable of making a binding con- 
tract.” Babcock v. Engel, supra. 


Intoxication as defense to suit for 
specific performance see Specific Per- 
formance § 156. 

8. Cross references: 

As ground for: 


Cancellation see Cancellation of In- 
struments §§ 17-22. 


Vacating judicial sale see Judicial 
Sales § 162. 


Effect on right to specific performance 

poe Specific Performance §§ 142- 

Q. 

9. Harrison v. Talbott, 2 Dana 
(Ky.) 258; Young v. Craig, 2 Bibb 
(Ky.) 270, 8 Cranch (U.S.) 375n, 3 L. 
Ed. 595n; O’Connell vy. Duke, 29 Tex. 
299, 94 Am.D. 282, 


Mistake in contracts 
Contracts §§ 246-271. 


10. Cal.—Moore v. Copp, 51 P. 630, 
119 Cal. 429. 


Fla.—Peace River Phosphate Co. v. 
Thos. A. Green, Inc., 135 So. 828, 102 
Fla. 370; Jones v. Walter C. Hard- 
esty, Inc, 129 So. 497, 100 Fla. 155; 
Langtey v. Irons Land & Development 
Co., 114 So. 769, 94 Fla. 1010 [foll Cos- 
mopolitan Land Co. vy. Drane, 121 So. 


generally sec 
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trine of mistake rests on the ground that the minds 
of the parties never met and hence a valid contract 
does not exist,!1 except as to that class of mistakes 
which consists of misapprehension as to the char- 
acter or attributes of the land sold, relief as to them 
resting on the assumption that there is a contract 
but that equity may interpose to relieve from it.?” 
Executed, as well as executory, contracts are sub- 
ject to be reformed or mvalidated, as the case may 
be, for mistake;**® but, it has been held, the effect 
of mistake on the two is different,'+ the rule with 
reference to executory contracts being the same as 
with contracts to sell personalty,® while, with ex- 
ecuted contract, the mistake is less readily available 
to affect the contract.1® At least except in cases 
where the mistake is with reference to the charac- 
ter or attributes of the property,!7 there is no 
requirement of mutuality generally or in the other 
types of mistake, and a unilateral mistake may be 


575, 97 Fla. 525, and Ames v. Kovacek, 
123 So. 559, 98 Fla. 161]. 


Mass.—Dzuris v. Pierce, 
296, 216 Mass. 132. 


N.Y.—Phillips v. Conklin, 58 N.Y. 


103 N.E. 
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Co. v. Thos. A. Green, 
828, 102 Fla. 370; 
Land & Development Co., 114 So. 769, 18. 
94 Fla. 1010 [fol] Cosmopolitan Land 
Go. v.Prane;.1214S0..575,°97% Pla..525, 
and Ames y. Kovacek, 123 So. 559, 98 


Langley v. Irons 


[§§ 105-106 


of equal significance.18 Although the operation of 
mistake as defeating the contract has been most 
frequently raised by, and applied in favor of, pur- 
chasers,!? it is also available and on occasion has 
been applied to relieve the vendor.?° 


[§ 106] b. As to Terms or Conditions of Proposed 
Bargain. Frequently the issue of mistake arises 
where the parties bargain with reference to the 
same subject matter but there is some error on the 
part of one or both as to its attributes or charac- 
teristics, in which case the mistake may or may not 
invalidate the transaction, depending upon the ap- 
plication of principles hereinafter to be discussed ;7* 
there are other times, however, when one or each of 
the parties is mistaken as to the very proposition 
on which the other is bargaining, and such a mistake, 
when present, being fatal to the existence of mutual 
assent, precludes the validity, as a contract for the 
sale of land, of any transaction affected by it,?? at 


Inc., 135 So. 


cumstances affecting subject matter 
of sale see infra § 109. 


Nelson y. Pedersen, 137 N.E. 
486, 305 Ill. 606; Speers v. Lucas, 279 
S.W. 736, 221 Mo. App. an Jumper 


Pes eeemte on Se Be eT Hater om te ae 
Or.—McCrea, v. Hinkson, 181 P. WD OT AUD TP Ce oe ea a See cases passim infra §§ 106- 
Pores Gaibertson v. Blanchard, 15 Se Pesaro v. Fulton, 2 Cow. ro etaaate v. Talbott, 2 Dana 

S.W. 700, 79 Tex. 486; Watson v. 258. 


Baker, 9 S.W. 867, 71 Tex. 739; Mason 
v. Peterson, (Commn.App.) 250 S.W. 


Tenn.—Bigham v. Madison, 52 S.W. 
1074, 103 Tenn. 358, 47 L.R.A. 267. 


Mass.—Keene v. Demelman, 51 N.E. 
188, 172 Mass. 17. 


142 [rev (Civ.App.) 232 S.W. 567]. 


Va.— Glassell v. Thomas, 3 Leigh 
(30 Va.) 113. 


And see cases passim infra §§ 106-— 
16. 


“Nor is it true, as is contended, 
that a contract cannot be set aside for 
the mistake of one of the parties un- 
less the contract was induced and the 
mistake arose from the fraud of the 
other party. . A mistake may 
arise without blame to either party. 
It may result from the misrepr peente 
tions of the party gaining thereby, 
which case fraud would be ievoiieds 
but it would be none the less mis- 
take.” Moore v. Copp, 51 P. 630, 633, 
119 Cal. 429. 


11. Fla.—Peace River Phosphate 
Mining Co. v. Thomas A. Green, Inc., 
135.50. 828, 102 Fla. 870 Jones, v. 
Walter C. Hardesty, Inc., 129 So. 497, 
100 Fla. 155; Langley v. Irons Land 
& Development Co., 114 So. 769, 94 
Fla. 1010 [foll Cosmopolitan Land Co. 
v. Drane, 121 So. 575, 97 Fla. 525, and 
Ames v. Kovacek, 1238 So. 559, 98 Fla. 
161]. 

Mass.—Neel v. Lang, 127 N.E. 512, 
236 Mass. 61; Dzuris v. Pierce, 103 N. 
E. 296, 216 Mass. 132. 


INGE: 
vy. Boushall, 84 S.E. 800, 168 N.C. 
Ohio.—Mallison y. Duerr, 23 

Cir.Ct.N.S. 504. 

Tex.—Culbertson v. Blanchard, 15 
S.W. 700, 79 Tex. 486. 

W.Va.—Silliman v. Gillespie, 37 S. 
E. 669, 48 W.Va. 374. 

12. Welch Pub. Co. v. Johnson 
Realty Co., 89 S.B. 707, 78 W.Va. 350, 
L.R.A.1917A 200. 

13. Cal.—Mitchell v. California- 
Pacific Title Ins. Co., 248 P. 1035, 79 
Cal.App. 45. 

Fla.—Peace River Phosphate Min. 


501. 
Ohio 


Va.—Glassell v. Thomas, 
(30 Va.) 113. 


Eng.—Craddock v. Hunt, [1923] 2 
Ch. 136 [aff [1922] 2 Ch. 809]; Jones 
v. Clifford, 3 Ch.D. 779. 


Alta.—De Clerval v. Jones, 1 Alta. 
L. 286. 


ne iy See infra text and notes 15, 


15. Crislip v. Cain, 19 W. Va. 438, 
474; Hurd v. Hall, 12 Wis. 112. 

“The principles applied in granting 
this relief of setting aside the sale 
because of a mutual innocent mistake 

are substantially the same as 
govern in the courts of law in regard- 
ing as void a sale of personal prop- 
erty, the only difference being the ap- 
plication of these principles to the 
sale of a different species of proper- 
ty.” Crislip v. Cain, supra. 

Mistake in sales of chattels see 
Sales §§ 77-84. 

16. Harrison v. Talbott, 
(Ky.) 258; Lawrence v. Staige, 8 R. 
I. 256; Rogers v. Pattie, 31 S.E. 897, 
96 Va. 498; Hurd v. Hall, 12 Wis. 112. 
See De Clerval v. Jones, 1 Alta.L, 286 
(recognizing rule). 


“Where the contract is executory 
. . . the mutual mistake of the 
parties in a matter which is part of 
the essence of the contract and of 
the substance of the thing contracted 
for will be relieved against in a court 
of equity, and may be a good ground 
for rescinding the contract, or of 
specifically executing it upon equita- 
ble terms of compensation, according 
to circumstances. But where the con- 
tract has been executed, and rescis- 
sion is asked upon that ground, the 
mistake must be plain and palpable, 
and must affect the very substance of 
the thing contracted for, and not 
merely a material part of such sub- 
stance.” Rogers v. Pattie, supra. 


17. Mutuality of mistake as to cir- 


3 Leigh 


2 Dana 


Port Rico.—Mandry v. Compania 
Azucarera del Este, 19 Porto Rico 128. 


R.I.—Lawrence vy. Staigg, 8 R.I. 256. 


Tex.—O’Connell v. Duke, 29 Tex. 
299, 94 Am.D. 282. : 


21. See infra §§ 105-116. 


22. Ark.—Kansas City Southern 
Ry. Co. v. Smithson, 168 S.W. 555, 113 
Ark. 305. 


Cal.—Moore v. Copp, 51 P. 630, 119 
Cal. 429; Van Loan v. Glaze, 106 P. 
250;s11 Cal. App. 750. 


Fla.—Peace River Phosphate Min- 
ing Co. v. Thomas A. Green, Inc., 135 
So. 828, 102 Fla. 370; Jones v. Wal- 
ter.C. Hardesty, Inc., 129 So. 497, 100 
Fla, 155. 


Ill.— Winkelman y. Erwin, 165 N.E. 
205, 333 Ill. 636; Nelson v. Pedersen, 
137 N.E. 486, 305 Ill. 606. 


Iowa.—Lorenzen v. Langman, 216 
N.W. 768, 204 Iowa 1096; Cahail v. 
Langman, 216 N.W. 765, 204 Iowa 1011. 


Ky.—Railey v. Roberts, 109 S.W. 
903, 33 Ky.L. 221; Baird v. Beale, 21 
S.W. 236, 14 Ky.L. 653. 


Mass.—Neel v. Lang, 127 N.E. 512, 
236 Mass. 61; Dzuris v. Pierce, 103 
N.E. 296, 216 Mass. 125 Kyle ve 
Kavanaugh, 103 Mass. 356, 4 Am.R. 


Neb.—Barnes vy. Lucas, 196'N.W. 
678, 111 Neb. 410. 


N.Y.—Silverman v. Minsky, 95 N.Y. 
S. 661, 109 Tas Div. 1 [aff 79 N.E. 1116, 
186 N.Y. 57 6]. 


N.C.—Barber-Paschall Lumber Co. 
v. Boushall, 84 S.E. 800, 801, 168 N.C. 
501 [cit Cye]. 


Va.—Lee vy. Laprade, 56 S.B. 719, 
106 Va. 594, 117 Am.S.R. 1021, 10 Ann. 
Cas. 308. 


Eng.—Calverley v. Williams, 1 Ves. 


Jr. 210, 30 Reprint 306; Weston v. 
Bird, 2 Wkly.Rep. 145. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 106-108] 
least at any time prior to the formal statement of the 
terms and acceptance thereof by the parties,2® and 
there never is a completed contract having any real 
existence.2* However, at least where the contract 
is in writing, the parties will normally be taken to 
have understood the purport of their expressions, 
and the objection of mistake of this character cannot 
be raised in the event that one’s failure to under- 
stand the terms on which the other party is bargain- 
ing arises from any want of diligence on his own 
part.?° 

[§ 107] c. As to Statement or Expression. Where, 
without there being any mistake regarding the terms 
or subject matter of a contract to sell land, the 
agreement is erroneously stated in the writing to 
which it is reduced, such a mistake of expression 
has been held to afford a basis for the reformation 
of the writing,?® but not for setting aside the con- 
tract itself, where the party against whom such re- 
hef is claimed is able and willing to perform.27 
However, where one of the parties refuses?’ or puts 
it out of his power?® to perform the agreement 
actually made, the other may, at his election, on ful- 
filling the conditions requisite thereto,?® have the 


Can.—Murray v. Jenkins, 28 Can.S. 
©. 565. [rev 31 N.S. 172): 438. 


See Speers v. Lucas, 279 S.W. 736, 
221 Mo.App. 414 (to same effect); 
Crislip v. Cain, 19 W.Va. 438 (dictum 
to same effect). 


[a] Limitation of rule.—However, 


27. 
550. 
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W.Va.—Crislip v. Cain, 
Eng.—Craddock v. Hunt, 
Ch. 136 [aff [1922] 2 Ch. 809] 
Ala.—Evans v. Bolling, 5 Ala. 


Ky.—Tepper v. Niemeier, 105 S.W. 
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contract rescinded.*t Ignorance or mistake as to 
the legal effect and meaning of the terms employed 
in the contract of sale is of no significance, where 
no fraud or imposition is practiced by the other par- 
ty to the sale in having them inserted.?2 


[§ 108] d. As to Circumstances Affecting Subject 
Matter of Sale—(1) General Rules—(a) Nature of 
Mistake Generally. In order to affect the validity 
of the agreement, the mistake must be as to a mate- 
rial fact; otherwise it is of no significance.?3 It 
must have to some extent controlled the determina- 
tion to contract;** but, although it has been said 
that relief will be granted when the mistake is so 
material that, if the truth had been known to both 
parties, the contract would not have been made,?® 
nevertheless it has been held that, even though it 
be as to a circumstance which has been a principal 
inducement of the transaction, that is not of itself 
sufficient unless that cireumstance materially and 
substantially affects the property.?* However, it 
is not required that the party complaining shall have 
actually suffered damage of a pecuniary nature.®7 
The mistake must be as to an existing fact;38 mtis- 
taken opinion merely as to some future contingency 


19 W.Va.|Co., 112 PB. 368, 61 Wash. 365, 32 L.R. 


A.N.S. 125, Ann.Cas.1912C 749, 

See Miles v. Stevens, 3 Pa. 21, 45 
Am.D. 621; Lee v. Laprade, 56 S.E. 
719, 106 Va. 594, 117 Am.S.R. 1021, 10 
Ann.Cas. 303 (both recognizing rule). 


34. Grymes v. Sanders, 93 U.S. 55, 


[1923] 2 


where the vendor agrees to sell land 
to one who before the conveyance 
agrees to sell it to a third person, the 
latter believing himself to be deal- 
ing with reference to a different tract, 
and where the first owner then con- 
veys it directly to the ultimate pur- 
chaser at the request and for the con- 
venience of the intermediate party, 
neither of the parties to the convey- 
ance intending or believing himself to 
be contracting with the other but 
both intending to deal with the third 
person, the mistake as to the land in- 
volved furnishes no ground for re- 
scinding the conveyance, as there is 
no way in which the first seller can 
be placed in status quo, if that is done. 
Reeves v. McCracken, 128 S.W. 895, 
103 Tex. 416. 


[b] Price for which premises were 
to be sold by the owner is such a mat- 
ter of substance and material element 
of agreement with buyers, that mis- 
take in regard to it prevents mutual 
assent of the parties to the contract. 
Neel v. Lang, 127 N.E. 512, 236 Mass. 
61. 

23. Stong v. Lane, 68 N.W. 765, 66 
Minn. 94. 


24 Lorenzen v. Langman, 216 N. 
W. 768, 204 Iowa 1096; Neel v. Lang, 
127 N.E. 512, 236 Mass. 61; Silverman 
v. Minsky, 95 N.Y.S. 661, 109 App. 
Divoech: fate. “oy Noe 1116.8 186) Navi 
576]; Barber-Paschall Lumber Co. v. 
Boushall, 84 S.E. 800, 168 N.C. 501. 


25. Wheeler v. Holloway, (Tex. 
Commn.App.) 276 S.W,. 653 [rev (Civ. 
App.) 261 S.W. 467]. See Dzuris v. 
Pierce, 103 N.E. 296, 216 Mass. 132 
(recognizing rule). 

26. Ky.—kKing v. Ballou, 
171,-24 Ky.L...1946: 


Mich.—Van Donge y. Van Donge, 23 
Mich. 321. 

S.C.—Jumper v. Queen Mab Lumber 
Co., 106 S.E. 473, 115 S.C. 452. 

Va.—Keyton v. Brawford, 5 Leigh 
(32 Va.) 39. 


72 S.W. 


896, 32 Ky.L. 407. 


Mi¢eh.—Van Donge v. Van Donge, 23 
Mich. 321. 


Mo.—Key v. Jennings, 66 Mo. 356. 


N.H.—Willson vy. Legro, 74 A. 181, 
%5 N-H! 314. 


$.C.—Jumper v. Queen Mab Lum- 
ber Co., 106 S.B. 473, 115 S.C. 452. 

Va.—Keyton v. Brawford, 5 Leigh 
(32 Va.) 39. 

28. Hovey v. Howard, 35 A. 670, 
177 Pa. 323. See Atty.-Gen. v. Sit- 
well, 1 Y.&C.Exch. 559, 160 Reprint 
228 (dictum to same effect). ~ 


29.° Home Bldg., etce., Co. v. Lon- 
don, 35 S.E. 362, 98 Va. 152; Abbott v. 
Dow, 113 N.W. 960, 133 Wis. 533. 

30. Conditions to be fulfilled prior 
to cancellation see Cancellation of In- 
struments §§ 89-114. 


31. See cases supra notes 28, 29. 


32. Osborne v. Fairley, 211 S.W. 
9175 138 Ark. 43:3. 


[a] Rule applied to option agree- 
ment.—A unilateral mistake arising 
from lack of understanding on the 
part of the party signing an option 
on land, undisclosed to, and undiscoy- 
ered by, the other party, and not in- 
duced by misrepresentation, and with 
opportunity open to the party to have 
full information, will not release one 
who signs with ability and opportuni- 
ty to read the same. Standard Oil 
Co. v. Murray, 183 N.W..55, 214 Mich. 
299. 


Mistakes of law with reference to 
property sold see infra § 115. . 

33. U.S.—Grymes v. Sanders, 93 U. 
S. 55, 23 L.Ed. 798; Murray v. Paquin, 
iRy(S)) 2 os Ge a EN 

Fla.—Hancoy Holding Co. v. Lam- 
bright, 133 So. 631, 101 Fla. 128, 

Il1.— Winkelman v. Erwin, 165 N.E. 
205, 333 Ill. 636. 

N.Y.—Taylor v. Fleet, 4 Barb. 95; 
Lasbury v. Scarpulla, 156 N.Y.S. 744. 

Wash.—Cole v. Hunter Tract Imp. 


23 L.Ed. 798; Murray v. Paquin, 173 
F. 319. See Rogers v. Pattie, 31 S.B. 
897, 96 Va. 498 (to same effect). 


“Mistake, to be available in equity, 
must not have arisen from negligence, 
where the means of knowledge were 
easily accessible. The party com- 
plaining must have exercised at least 
the degree of diligence ‘which may 
fairly be expected from a reasonable 
person.’’’ Grymes v. Sanders, supra 
ee Murray v. Paquin, 173 F. 319, 

35. McCrea v. Hinkson, 131 P. 1025, 
65 Or. 132; Bigham v. Madison, 52 S. 
W. 1074, 103 Tenn. 358, 47 L.R.A. 267. 


36. Taylor v. Fleet, 4 Barb. (N.Y.) 
95; 103 “frev -1) Barb, *47 11 #@olewy- 
Hunter Tract Improvement Co., 112 
P. 368, 61 Wash. 365, 32 L.R.A.N.S. 
125, Ann.Cas.1912C 749. 


“A mere disappointment of the buy- 
er in some unimportant particular, al- 
though he may have made it the prin- 
cipal inducement for his purchase is 
not enough. . . . The law does 
not protect the fanciful, but only the 
substantial, interests of suitors.” 
Taylor v. Fleet, supra. 


[a] Race of purchaser.—Thus it 
has been held that, where a real es- 
tate dealer developing a subdivision, 
who did not intend to sell to negroes, 
did in fact sell a lot to a negro with- 
out knowing his race, the contract 
could not be rescinded therefor, as the 
mistake, although it might have to do 
with the vendor’s motives, did not go 
to the essence of the contract nor af- 
fect the rights of the parties thereun- 
der. Cole v. Hunter Tract Improve- 
ment Co., 112 P. 368, 61 Wash. 365, 
32 L.R.A.N.S. 125, Ann.Cas.1912C 749. 


37. Phillips v. Conklin, 58 N.Y. 682 
[aff 2 Thomps.&C. 619]. 


38. Sunylan Co. v, Powers, (Tex. 
Civ.App.) 14 S.W.(2d) 894 [rev on oth- 
er grounds (Commn.App.) 25 S.W.(2da) 
808 (reh den (Commn.App.) 27 S.W. 
(2d) 129)]. 
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or probability is not sufficient.2® The ignorance re- 
lied on must be unconscious; conscious 1gnorance 
by both parties of matters materially affecting the 
land, followed, despite such cireumstanee, by a con- 
tract for its sale, both parties electing to bargain in 
the face of their known lack of information, does 
present a case of mistake.*° 


[§ 109] (b) Mutuality of Mistake. While equita- 
ble relief from the contract will not be given in all 
cases where the parties thereto, at the time of its 
making, were in ignorance of or misapprehended 
some matter incidental to the subject matter,*! mu- 
tual mistake as to material facts, essential in the 
inducement to, or formation of, the contract or in- 
volving the entire consideration on one side presents 
a proper case for rescission,*? subject to the rules 
hereinafter set forth regarding the availability of 
that remedy,*? or for other appropriate equitable 
relief from the provisions of the contract.*# In 
many cases holding to this rule, the mistake on the 
part of one party “has been induced by honest but 
erroneous statements or representations of fact by 
the other,t® but it has also been held applicable 
where no such element was present.*® According 
to some authorities, the mistake need not be mutual 
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but, at least where the parties may be restored to 
their original position, a unilateral mistake of one 
of the parties as to some material element, the other 
being fully aware of the facets, may be sufficient, eo 
the result in some cases being grounded on the the- 
ory that, as a consequence, they did not have the 
same subjoct matter in mind in making the con- 
tract, and did not in fact come to an agreement in 
respect of the same thing,#® while, in others, it is 
rested on express statutory provisions.49 Other au- 
thorities hold that a unilateral mistake by one party 
only, not known to the other party and not induced 
or contributed to by anything in the latter’s lan- 
guage or conduct, does not affect the contract,°° 
at least unless a hardship amounting to injustice 
would be inflicted on the one mistaken by holding 
him to his bargain and it would be unreasonable to 
do so.*t In any case, where the contract is based on 
a mistake for which the other party alone is re- 
sponsible, the mistake will affect the validity of 
the contract.°2 Moreover, where the eircumstances 
are such as to give rise to a duty of disclosure on 
account of the known superior information of one 
party who nevertheless keeps silent,®? the sale may 
be avoided, although only one of the parties there- 
to is mistaken.*# 


39. Sunylan Co. v. Powers, supra. 


40. Coolin v. Anderson, 140 P. 969, 
26 Idaho 47; Hood v. Todd, 58 S.W. 
. 783, 22 Ky.L. 837: Thiel v. Miller, 209 
P. 1081, 122 Wash. 52, 26 A.L.R. 523; 
Bullen v. Wilkinson, 19 Ont.W.R. 408, 
2 Ont.W.N. 1202. 


[a] In California Civ. Code § 1577 
defining mistake as “unconscious ig- 
norance or forgetfulness of a fact,” 
results in reaffirming the rule that, 
where the parties treat on the basis 
that the fact is doubtful, and the con- 
sequent risk each is to encounter is 
taken into consideration in the stipu- 
lations assented to, the contract will 
be valid notwithstanding any mistake 
of one of the parties, but does not al- 
ter the requirement ‘that, in order for 
the rule to apply, the parties must in 
fact be consciously ignorant of the 
facts and contract on the specula- 
tion as to what they may be. Taber 
v. Piedmont Heights Bldg. Co., 143 P. 
819, 25 Cal.App. 222. 


41. Moore v. Scott, 66 N.W. 441, 47 
Neb. 346. 
42. Cal.—Johnson v. Withers, 98 P. 


42, 9 Cal.App. 52. See Tetenman v. 
Epstein, 226 P. 966, 66 Cal.App. 745 
(dictum to same effect). 


N.Y.—Hammond v. Pennock, 5 Lans. 
358 [aff 61 N.Y. 145]; Rosevelt v. Ful- 
ton, 2 Cow. 129. 


Or.—Jackman Vv. Northwestern 
TPIS Os, tLe C041 StEOr, 209. 

Philippine.—Asiain v. Jalandoni, 45 
Philippine 296. 

Tenn.—Bigham v. Madison, 52 S.W. 
1074, 103 Tenn. 358, 47 L.R.A. 267. 

Tex.—Mason v. Peterson, (Commn. 
App.) 250 S.W. 142 [rev (Civ.App.) 232 
S.W. 567]. 


Va.—Glassell v. Thomas, 3 Leigh 
(30 Va.) 113. See Rogers v. Pattie, 
31 S.B. 897, 96 Va. 498 (dictum to 
same effect). 


W.Var—Crislip, vy. Cain, 19) W.Va. 
438. 
Wis.—Hurd v. Hall, 12 Wis. 112. 


Eng.—Beauchamp v. Winn, L.R. 
H.L. 223 [aff L.R. 4 Ch.App. 562]. 


Alta.—De Clerval v. Jones, 1 Alta. 


L. 286. 


See Jumper v. Queen Mab Lumber 
Co., 106 S.B. 473, 115 S.C. 452 (dictum 
to same effect). 


dee see cases passim infra §§ 111- 


“The principle of equity applicable 
to such a transaction, is as plain and 
fomiliar as it is just and equitable. 
Where there is an error in the sub- 
stance of the thing contracted for, so 
that the purchaser cannot get what 
he substantially bargained for, or the 
seller would be compelled to part with 
what he had no idea of selling, the 
contract ought to be vacated. . 

To say that one party shall take what 
he had no idea of purchasing, or that 
the other shall be forced to part with 
what he had no idea of selling, would 
not be justice; it would be tyranny; it 
would be to make a contract rather 
than enforce one. Such a power is 
disavowed by the courts of justice: 
and, accordingly, the books abound 
with cases in which contracts have 
been rescinded or their specific execu- 
tion refused, because of an essen- 


tial mistake in the thing contracted ; 


for.” Glassell v. Thomas, 3 Leigh (30 
Va iis Z0s 


43. See infra §§ 110-116. 


44. Solinger v. Jewett, 25 Ind. 479, 
87 Am.D. 372; Graves v. Brinkerhoff, 
4 Hun (N.Y.) 305, 6 Thomps.&Co. 630: 
Mandry v. Compania Azucarera Del 
Este, 19 Porto Rico 128; O’Connell v. 
Duke, 29 Tex. 299, 94 Am.D. 282. See 
Rogers v. Pattie, 31 S.E. 897, 96 Va. 
498 (dictum to same effect). But see 
Crislip v. Cain, 19 W.Va. 488 (holding 
that rescission is the only relief avail- 
able in the case of mutual innocent 
mistake), 


[a] Judicial preference for remedy 
other than rescission.—Where the 
mistake is of such a nature that it can 
be corrected and justice done the par- 
ty asking relief by its correction, it 
would bé unreasonable to resort to 
the more extreme remedy of a rescis- 
sion, and the milder remedy will be 
Dace s hae Lawrence v. Staigg, 8 R.I. 


See cases supra notes 42, 44. 
Expert’s report as to particu- 


45. 
[a] 


lar properties of land is a representa- 
tion of fact, within this rule. John- 
roe v. Withers, 98 P. 42, 9 Cal.App. 
5 

46. Lawrence v. Staigg, 8 R.I. 256; 
ate et v. Duke, 29 Tex. 299, 94 Am. 


47. See cases infra notes 48, 49. 


48. Becker v. Bundy, 225 N.W. 290, 
177 Minn. 415. 


49. Moore v. Copp, 51 P. 630. 119 
Cal. 429; Lepper v. Ratterree, 276 P. 
1037, 98 Cal.App. 245. 


50. Ark.—Wilson v. Spry, 223 S.W. 
564, 145 Ark. 21. 


Ky.—Bnker vy. Combs, 22 S.W.(2d 
442, *339 Keyeie73: ae 


W.Va.—Welch Pub. Co. v. John- 
son Realty Co., 89 S.E. 707, 710, 78 W. 
Va. 350, L.R.A1917A 200. 


Eng.—Stanylton v. Scott, 
Jr. 425, 33 Reprint 353. 


Man.—Slouski v. Hopp, 15 Man. 548. 


See Barber-Pascholl Lumber Co. vy. 
Boushall, 84 S.E. 800, 168 N.C. 501 
(dictum to same effect). 


And see infra § 112 text and note 
74; § 113 text and note 81. 


“Mistakes under the influence of 
which parties make contracts, or mis- 
takes in the formulation thereof, often 
afford ground for relief in equity. 
But to have such effect the mistake 
ordinarily must be mutual, or the 
mistake of one party must have been 
induced or caused by fraud.on the 
part of the other.” Welch Pub. Co. v. 
Johnson Realty Co., supra. 


51. Slouski v. Hopp, 15 Man. 548. 


52. Langley v. Irons. Land & De- 
velopment Co., 114 So. 769, 94 Fla. 
1010 [foll Cosmopolitan Land Co. v. 
Drane,’ 121 So. 575, 97 Fla. 525, and 
Ames v. Kovacek, 123 So. 559, 98 Fla. 
161]; Brown v. Hallgreen, 129 N.E. 
429, 237° Mass. 293. ~See Jones v. 
Metzger, 96 So. 161, 182 Miss. 247 (to 
same effect); Jumper v. Queen Mab 
Lumber Co., 106 S.E. 478, 115 S.C. 452 
(dictum to same effect). 


53. See infra §§ 124-126. 


54. Faxon y, Baldwin, 114 N.W. 40, 
1386 Iowa 519. 


13 Ves. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 110-111] 


[§ 110] (c) Time of Mistake. 


55. Coleman vy. Edgar, 257 P. 452, 
83 Cal.App. 720. 
56. Cross references: 
Abatement or deduction for deficiency 
in quantity see infra §§ 1437, 1576. 
Construction and operation of con- 
tract see infra §§ 215-219. 
Deficiency as ground for rescission 
see infra § 450. 
Recovery of damages for deficiency 
in quantity see infra § 1647. 


57. Newton v. Tolles, 19 A. 1092, 
ae N.H. 136, 49 Am.S.R. 593, 9 L.R.A. 


58. Newton v. Tolles, supra. 
59. Ala.—Wiéinston v. Browning, 61 
Ala. 80. 


N.Y.—Paine v. Upton, 87 N.Y. 327, 
41 Am.R. 371 [aff 21 Hun 311]; Wil- 
son v. Randall, 67 N.Y. 342 [aff'7 Hun 
16]; Graves v. Brinkerhoff, 4 Hun 
205, 6 Thomps.&C. 630. 


Or.—McCrea v. Hinkson, 131 P. 1025, 
1026, 65 Or. 132 [cit Cyc]. 

Va.—Hall v. Graham, 72 S.E. 105, 
112 Va. 560, Ann.Cas.1913B 1257; Mc- 
Comb v. Gilkeson, 66:S.E. 77, 110 Va. 
406, 135 Am.S.R. 944. 


W.Va.—Pratt v. Bowman, 17 S.E. 
210, 37 W.Va. 715; Crislip v. Cain, 19 
W.Va. 428. 

Ieng.—Earl of Durham v. Legard, 
34 Beay. 611, 55 Reprint 771. 

Alta.—De Clerval v. Jones, 1 Alta.L. 
286. 


See Stebbins v. Eddy, 22 F.Cas.No. 


13,342, 4 Mason 414 (recognizing 
rule). 
{a] Reason for rule is that each 


party is supposed to be regulated in 
his bargain by the real quantity so 
that, if there be any mistake as to it, 
the one has more an@ the other less 
than what both intended, either in 
land or in price; in such a case the 
quantity conveyed constitutes an es- 
sential ingredient in the bargain and 
not mere matter of description. Win- 
ston v. Browning, 61 Ala. 80. 


[b]J Difference held sufficient: 
(1) 13. acres. deficiency in 220. 
Paines vin, Upton, 8. Nas, 2827, «41 
Am.R. 371 


fates ioe elume 53 LG) 
7.68 acres deficiency 


in 56.15. Wil- 
Son v. Randall, 67 N.Y. 342 [aff 7 
Hun 16]. 


(3) 4.43 acres deficiency in 
41.84. Graves v. Brinkerhoff, 4 Hun 
(N.Y.) 305, 6 Thomps.&C. 630. (4) 
175.59 acres deficiency in 400. McCrea 
v. Hinkson, 131 P. 1025, 65 Or. 132. 
(5) 7 acres deficiency in 90. Hall v. 
Graham, 72 S.E. 105, 112 Va. 560, Ann. 
Cas.1918B 1257.. (6) 10 acres. defi- 
ciency in 245. McComb v. Gilkeson, 


[66 C. J.—36] 


Any mistake, to 
be available, must have existed in the minds of the 
parties at the time of formation of the contract, and 
a mistake existing during the negotiations for the 
sale, but removed before the contract was made, is 
not such as will affect the contract.>® 


[$ 111] (2) Mistake as to Particular Matters®* 
—(a) Matters of Fact—aa. Quantity. A material 
mistake in the quantity does not in its effect on.the 
rights of the parties differ from a like mistake in the 
character, situation, or title of the bargained prop- 
erty;°* it is equivalent to a mistake in the existence 
of a material part of the subject of the contract.®§ 
If, in a contract of sale the quantity of the realty 
to be conveyed is indicated by a unit of area, as by 
the acre, a marked excess or deficieney in the quan- 
tity stipulated for constitutes a material mistake 
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66 S.E. 77, 110 Va. 406, 135 Am.S.R. 
944. (7) 63 acres deficiency in 160. 
De Clerval v. Jones, 1 Alta.L. 286. 


[c] Classification.—Sales by the 
acre may be subdivided into, first, 
sales by the acre, so expressed in the 
conveyance, second, sales by the acre 
according to the positive understand- 
ing and agreement of the parties, but 
not so expressed in the conveyance, 
in both of which cases relief will be 
granted in case of either an excess 
or deficiency clearly appearing. Pratt 
v. Bowen, LTS. Dne2l OF STi Weavias 


60. Paine v. Upton, 87 N.Y. 327, 41 
Am.R. 371 [aff 21 Hun 311]; McComb 
v. Gilkeson, 66 S.E. 77, 110 Va. 406, 
135 Am.S.R. 944; De Clerval v. Jones, 
1 Alta... 286. 


61. Winston v. Browning, 61 Alta. 
80; Young v. Craig, 2 Bibb (Ky.) 270, 
8 Cranch (U.S.) 375 note, 3 L.Ed. 595 
note. See McCrea v. Hinkson, 131 P. 
1025, 1026, 65 Or. 132 [cit Cyc] (dic- 
tum to same effect). 


“Even in a sale per acre, as from 
the roughness and unevenness of the 
ground, from the variation of instru- 
ments, and from the different results 
that will necessarily be produced by 
different surveyors operating with the 
same instruments, it is impracticable 
to ascertain the quantity with perfect 
precision; a small deficit or surplus 
however exactly the parties may have 
intended to be confined to a specific 
quantity, would not justify an appli- 
cation to a court of justice for re- 
lief.” Young v. Craig. 2 Bihb (Ky.) 
270. 271. 8 Cranch (U.S.) 375 note, 3 
L.Ed. 595 note. 


[a] Difference held insufficient.— 
10 acres excess over 55 mentioned. 
anne vy. Evans, 33 S.W. 620, 17 Ky.L. 

5: 


62. Ala.—Winston y. Browning, 61 
Ala. 80. 
Ky.—Clark v. Bell, 4 Dana 15; 


Tepper v. Niemeier, 105 S.W. 896, 32 
Ky.L. 407; Claus v. Evans, 33 S.W. 
620. 17 Ky.L. 1085; Young v. Craig, 
2. Bibb 270. 8 Cranch (U.S.) 375 note, 
3 L.Ed. 595 note. 


N.Y.—Nasha Holding Corporation 
v. Ridge Bldg. Corporation, 223 N.Y.S. 
Zao.) Yel App sDive » 23:85 Mills’ v. 
Kampfe, 119 N.Y.S. 903, 135 App.Div. 
748. 


erotics, wutheHdee v. Vernoy, 70 N.C. 


Or.—Britt v. Marks, 25 P. 636, 20 
@rz 223% 


Pa.—HBichelberger  v. 
Yeates 307. 


Porto Rico.—Ramirez v. Pumares, 
28 Porto Rico 111. 


Va.—Keyton’s Adm’x y. Brawford’s 
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within this rule,®® even though such terms as “more 
or less” or “about” are’used with reference to the 
land, those terms being used in such contracts to 
cover only very small variations;®° but, since it is 
very difficult, if not impossible, to ascertain the- 
quantity of a tract with perfect accuracy, a slight 
excess or deficiency does not, even in such a sale, 
affect the validity of the contract.®+ 
ever, the contract is not for the sale of a specific 
quantity of land, but for the sale of a particular 
tract, or designated lot or parcel, by name or de- 
scription, for a sum in gross, and the transaction is 
bona fide, a mutual mistake as to quantity, but not as 
to boundaries, is not ordinarily such a mistake as 
will impair the contract,*? even though the land is 
described as containing a certain amount “more or 
less,” or the like.%* 


Where, how- 


However, at least in that class 


Hx’rs, 5 Leigh (32 Va.) 39. 
W.Va.—Newman vy. Kay, 
926, 57 W.Va. 98, 68 L.R.A. 
Ann.Cas. 39; 

Va. 438. 


See Stebbins v. Eddy, 22 F.Cas.No. 
13,342, 4 Mason 414 (to same effect). 


“Where the sale is fair, and the 
parties are equally innocent, and the 
quantity is sold by estimation, and 
not by measurement, there is little, 
if any, hardship, and much conven- 
ience in holding to the rule, caveat 
emptor.” Stebbins v. Eddy, supra. 


[a] Difference held insufficient to 
impair contract: (1) 137 acres de- 
ficiency in 1060. Winston v. Brown- 
ing, 61 Ala. 80. (2) 10 acres excess 
Over 55 stated. Claus v. Evans, 33 
S.W. 620, 17 Ky.L. 1085. (3) 44 acres 
excess over 1100 mentioned. Clark 
v. Bell, 4 Dana (Ky.) 15. (4) 56 acres 
excess over 425 named. Young vy. 
Craig, 2 Bibb (Ky.) 270, 8 Cranch (U. 
S.) 375 note, 3 L.Ed. 595 note. (5) 44 
ecres excess over 170 mentioned. 
Hichelberger v. Barnitz, 1 Yeates 
(Pa.) 307. (6) 40 acres deficiency in 
180. Rich v. Ferguson, 45 Tex. 396. 
(7) 52 acres deficiency in 343. Key- 
ton v. Brawford, 5 Leigh (32 Va.) 39. 


[b] Classification.—Sales in zrose 
or by the boundary have been said to 
be divisible into.three groups, first, 
sales strictly and essentially by the 
tract, without reference in the ne- 
gotiation or the consideration to any 
designated or estimated quantity of 
acres; second, similar sales in which, 
despite mention of, or reference to,a 
supposed quantity by estimation in 
the contract, the reference is only 
for the purpose of description and un- 
der such circumstances or in such a 
manner as to show that the parties 
intend to risk the contingency of 
quantity, whatever the excess above 
or deficiency below the figure men- 
tioned in the contract; third, sales 
in which it is evident from extrane- 
ous circumstances that the parties did 
not or ought not contemplate or in- 
tend to risk more than the usual rates 
of, excess or deficiency in like cases 
or than such as might reasonably be 
calculated on as within the range of 
ordinary contingency; and it has been 
said that, in the absence of fraud, 
contracts belonging to either of the 
first two subdivisions will not be dis- 
turbed at the instance of either party 
but that a different result will follow 
in sales under the third subdivision 
in case of an unreasonable surplus or 
deficiency. Harrison v. Talbot, 2 
Dana (Ky.) 258; O’Connell v. Duke, 
29 Tex. 299, 94 Am.D. 282; Pratt v. 
Bowman, 17 S.E. 210, 37 W.Va. 715. 


63. Winston v. Browning, 61 Ala. 
80; Tepper v. Niemeier, 105 S.W. 896. 


49 S.E. 
908, 4 
Crislip v. Cain, 19 W. 
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of sales in the gross in which the risk of only a rea- 
sonable, and not of every, excess or deficiency 1s con- 
templated,®* if the difference between the real and 
the represented quantity is very great, so as to in- 
dicate that both parties have acted obviously under 
a gross mistake, relief from the contract will be 
granted ;®* even when the land is sold in gross, or 
with the description “more or less,” or “about,” the 
parties are not thereby obliged ipso facto to take all 
risk of quantity in the tract.°® The rule is applicable 
when the mistake is so material that if the truth 
had been known to the parties the sale, as made, 
As to whether the 
difference in quantity is sufficient to establish mis- 
take affecting the contract, each case must depend 


would not have been made.°* 


32 Ky.L. 407; Young v. Craig, 2 Bibb 
(Ky.) 270, 8 Cranch (U.S.) 375 note, 3 
L.Ed. 595 note; Crislip v. Cain, 19 W. 
Va. 438. 


64 Harrison v. 
(Ky.) 258; Bigham v. Madison, 52 
S.W. 1074, 103 Tenn. 358, 47 L.R.A. 
267; O’Connell v. Duke, 29 Tex. 299, 
94 Am.D. 282. 

Classification of sales in gross as 
subject to being affected by mutual 
mistake see supra text and note 59. 


Talbot, 2 Dana 


65. U.S.—Thomas v. Perry, 23 F. 
Cas.No. 13,908, Pet.C.C. 49. 

Ind.—Solinger v. Jewett, 25 Ind. 
479, 87 Am.D. 372. 

Ky.—Salyer v. Blessing, 152 S.W. 
275, 261 2kKky.» 459; Harrison v. Tal- 


bot, 2 Dana 258. "See Ruffner v. Rid- 
ley, 81 Ky. 165, 4 Ky.L. 958 (dictum 
to same effect); Young v. Craig, 2 
Bibb 270, 8 Cranch (U.S.) 375 note, 3 
L.Ed. 595 note (recognizing rule). 

Mass.—Keene v. Demelman, 51 N. 
HE. 188, 172 Mass. 17. 


N.Y.—Belknap v. Sealey, 14 N.Y. 
143,.°67;/Am:.D:' 120 [afi 9 N.Y.Supeér: 
570]. 

a I.—Lawrence v. Staigg, 8 R.I. 256. 


Tex.—O’Connell v. Duke, 29 Tex. 
299, 94 Am.D. 282. See Rich v. Fergu- 
son, 45 Tex. 396 (recognizing rule). 


Va.—Wardell v. Birdsong, 78 S.E. 
564, 115 Va. 294; Quesnel v. Wood- 
lief, 6 Call (10 Va.) 218, 2 Hen.&M. 
@2-Vajeil73 note: . 


Eng.—Portman v. Mill, 2 Russ. 520, 
3 Eng.Ch. 570, 38 Reprint 449; Hill 
v. Buckley, 17 Ves.Jr. 395, 34 Reprint 
153. 


,Alta.—De Clerval v. Jones, 1 Alta. 
L, 286. 


See Jeffreys v. Weekly, 158 P. 522, 
524, 81 Or. 140 (stating that ‘the 
mere fact that a deficiency is very 
large in proportion to the supposed 
quantity is often treated as in itself 
evidence of mutual mistake’’). 


“Whenever the excess or deficiency 
is palpable and unreasonable, and 
such as is shown not to have been in 
the contemplation of the parties, re- 
lief will be granted, unless the proof 
shows that the hazard of gain or loss, 
whatever it might be, was accepted 
and entered into the _ contract.” 
O’Connell v. Duke, 29 Tex. 299, 311, 
94 Am.D. 282 


[a] Difference held sufficient to 
affect validity of contract: (1) 36 
acres deficiency in 121. Solinger v. 
Jewett, 25 Ind. 479, 87 Am.D. 372. (2) 
90 acres excess over 400 named. Har- 
rison vy. Talbot, 2 Dana (Ky.) 258. 
(3) 6,028 feet deficiency in 11,916. 
Keene v. Demelman, 51 N.B. 188, 172 
Mass. 17. (4) 65 acres deficiency in 
200. Newton v. Tolles, 19 A. 1092, 66 
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* 
NH. 94.36, 49) “AmiS oR, 5935.09) oR eA 
50. (5) 4 acres deficiency in 9. Belk- 
nap v. Sealey, 14 N.Y. 143, 67 Am.D. 
120 [aff 9 N.Y.Super. 570]. (6) 7 
hectares deficiency in 25. Asiain v. 
Jalandoni, 45 Philippine 296. (7) 
11,762 feet excess over 43,918. Law- 
rence y. Staigg, 8 R.I. 256. (8) 348 
acres excess over 750 named. O’Con- 
nell v. Duke, 29 Tex. 299, 94 Am.D. 
282. (9) 105% acres deficiency in 
200 acres. Wardell v. Birdsong, 78 
S.E. 564, 115 Va. 294. (10) 192 acres 
deficiency in 800. Quesnel v. Wood- 
lief, 6 Call (10 Va.) 218, 2 Hen.&M. 
(12 Va.) 173 note. CUP) 115". a20Kres: 
excess over 140 mentioned. Pratt v. 
Bowman, 17 S.E. 210, 37 W.Va. 715. 
(12) 100 acres deficiency in 349. Port- 
man v. Mill, 2 Russ. 570, 3 Hng.Ch. 
570, 38 Reprint 449. (13) 26 acres de- 
ficiency in 217. Hill v. Buckley, 17 
Ves.Jr. 395, 34 Reprint 153. 


[b] In Philippines the statutory 
provision (Civ. Code art 1471), deal- 
ing with the effect of sales in gross, 
has been construed to mean that, 
where specific property is sold as an 
entity for a lump sum in gross, there 
shall be neither abatement nor in- 
crease in price on account of excess 
above, or deficiency below, the sup- 
posed area, whether the land consist 
of one or more parcels, but that, if 
the seller is not able to give all things 
which the parties mistakenly thought 
were to be included, so that the identi- 
ty of the land conveyed with all its 
material attributes is not the same 
as that of the land with which they 
assumed to deal, proper abatement to 
compensate for the particular or par- 
ticulars in which it falls short may 
be made. Azarraga v. Gay, 52 Philip- 
pine 599. See Asiain v. Jalandoni, 45 
Philippine 296, 306 [quot Cyc] (to 
same effect). 


{c] In West Virginia (1) the rule 
of the text was followed in the earlier 
decisions (Pratt v. Bowman, 17 S.E. 
210, 37 W.Va. 715; Hansford v. Ches- 
apeake Coal Co., 22 W.Va. 70; Cris- 
lip v. Cain, 19 W.Va. 438), (2) but they 
were subsequently overruled and the 
doctrine established that a mutual in- 
nocent mistake as to quantity, result- 
ing in a large excess or deficiency, is 
never by itself, and without any other 
grounds, sufficient in case of a Sale in 
gross (Newman y. Kay, 49 S.E. 926, 
57 W.Va. 98, 68 L.R.A. 908, 4 Ann. 
Cas. 39). 

66. Ind.—Solinger v. 
Ind. 479, 87 Am.D. 372. 

N.H.—Newton v. Tolles, 19 A. 1092, 
a N.H. 1386, 49) Am.S..R 593, 9 LRA. 

Philippine.—Asiain v. Jalandoni, 45 
Philippine 296, 306 [quot Cyc]. 

Tenn.—Bigham v. Madison, 52 S.W. 
1074, 103 Tenn. 358, 47 L.RLA. 267. 
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on its own particular circumstances ;°° 
per acre, however, much less variation will afford 
evidence of the existence of such a mistake than will 
be sufficient for that purpose in a sale in gross.°® 
Where, after the formation of the contract but 
before anything is done with reference thereto, the 
deficiency is supplied or substantially supplied by 
the addition of land sufficient to make the quantity 
approximately equal to what it was mistakenly sup- 
posed by the parties to be, that intervening circum- 
stance has been held to render the contract no long- 
er subject to attack on the score of mistake.’° 


[§ 112] bb. Boundaries and Location. 
ently of any question as to quantity, a mutual mate- 
rial mistake as to the location of the property’? or 


in a sale 


_Independ- 


Va.—Quesnel v. Woodlief, 6 Call 


(10 Va.) 248, 2 Hen.&M. (12 Va.) 
173 note. 
[a] Words, “more or less,’ or 


“about” (1) or similar words, in des- 
ignating quantity, although they 
show a sale in gross and not by the 
acre, cover only a reasonable excess 
or deficiency. Thomas v. Perry, 23 
F.Cas.No. 13,908, Pet.c.C. 49; Asiain 
v. Jalandoni, 45 Philippine 296; Big- 
ham v. Madison, 52 S.W. 1074, 103 
Tenn. 358, 47 L.R.A. 267; McComb v. 
Gilkeson, 66 S.E. 77, 110 Va. 406, 135 
Am.S.R. 944. (2) “Their presence in 
a contract or deed may render it more 
difficult to prove such a mistake as 
will justify the interference of equity 
but they are not equivalent to a stip- 
ulation that the mistake when ascer- 
tained shall not be a ground of relief.” 
Belknap v. Sealey, 14 N.Y. 1438, 158, 
67 Am.D. 120. 


67. Belknap v. Sealey, 14 N.Y. 143, 
67 Am.D. 120 [aff 9 N.Y¥.Super. 570]; 
Bigham vy. Madison, 52 S.W. 1074, 103 
Tenn. 358, 47 L.R.A. 267. 


68. Harrison v. Talbot, 2 Dana 
(Key) 25892665) Younes. v. Crain s2 
Bibb (Ky.).270,)8 Cranch ((U.S.) 7375 
note, 3 L.Ed. 595 note; Rich v. Fergu- 
son, 45 Tex. 396; O’Connell v. Duke, 29 


Tex. 299, 94 Am/D. 282. - Compare 
Bigham y. Madison, 52 S.W. 1074, 
1075, 103 Tenn. 358, 47 L.R.A. 267 


(“It has been held that such discrep- 
ancies in quantity, in order to be cov- 
ered by such terms’ [more or 
léss;?* Sabout,? 7etcleeee should 
not exceed 10 to 15 per cent, even 
when sales are confessedly in gross, 
and 20 per cent is too great a differ- 
ence to be so covered, and 3314 per 
cent is Such an amount as universally 
has obtained relief’’). 


“The relative extent of the surplus 
or deficit cannot, per se, furnish an 
infallible criterion. The conduct of 
the parties—the date of the contract 
—the value and extent and locality of 
the land—the price—and other name- 
less circumstances are always im- 
portant and generally decisive.” Har- 
rison v. Talbot, supra. See O’Con- 
nell v. Duke, 29 Tex. 299, 310, 94 Am. 
D. 282 (similar statement). 


69. Harrison v. Talbot, 2 Dana 
(Ky.) 258; Young’ wv. Craiz; 2. Bibb 
(Ky.) 270, 8 Cranch (U.S.) 375 note, 
3 L.Ed. 595 note; Rich v. Ferguson, 
45 Tex. 396; O’Connell v. Duke, 29 
Tex. 299, 94 Am.D. 282. And see cas- 
es supra notes 59-66. 


70. Myrtue v. White, (Iowa) 74 
N.W. 926. 
TA Cal.—Taber Vv. Piedmont 


Heights Bldg. Co., 143 P. 319, 25 Cal. 
App. 222. 

Fla.—Peace River Phosphate Min- 
ing Co. v. Thomas A. Green, Inc., 135 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§§ 111-112 


) 


a. Dale 


§§ 112-114] 


the position or extent of the boundaries thereof? 
is of a character to affect the validity of the contract. 
So, too, where the parties are mutually mistaken as 
to boundaries and in consequence not all the land 
intended to be sold can pass, the same results follow 
as from a mistake as to the quantity of land actually 
inclosed within correctly located boundaries.7? How- 
ever, a unilateral mistake of the vendor, not attrib- 
utable to the purchaser, as to the location of the 
land is of no significance.7* 


[§ 113] cc. Title. In the absence of fraud or 
an agreement, express or implied, for a good or a 
particular title,7> as the purchaser buys at his per- 
il, and is bound to look to the title and competency of 
the vendor,’® mistake as to the extent of the ven- 
dor’s title affords no basis for avoiding the sale,77 
at least where no attempt to evict the purchaser has 
been made,*® or the title conveyed by the vendor is 
ample to defeat any such attempt,7® and where the 
contract as made eontains covenants of title.8° Thus 
mistake on the part of the seller as to the character 
and extent of his title, not induced by any active or 
passive representation or conduct of the purchaser, 
affords no basis on which the former can question 
the validity of the contract,®! and his good faith in 
respect of his misapprehension or forgetfulness is 
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of no significance.8? However, where the mistake 


‘goes to the very existence of any title, the result is 


otherwise,** at least where there are no covenants** 
and no possession is: taken under the assumed title.*° 
Henee, in the absence of a dispute as to title, where, 
under a mutual mistake, a person purchases from 
another property which he already owns himself, 
the mistake is of such a character as to be capable 
of affecting the validity of the contract;°® and the 
same has been held to be true where there has been 
a dispute as to title which has terminated by the 
purchaser’s acquiescence in the vendor’s right, if 
the acquiescence resulted from a mistake which is 
itself relievable in equity;** but, where the sale is 
designed to settle a controverted claim, resting on 
facts which are fully known, the purchaser cannot 
attack it on the ground that he already owned the 
property.§§ 

[§ 114] dd. Value. Ordinarily a mere erroneous 
impression in regard to the value of the land sold 
or a collateral matter affecting the value is not a 
mistake of such character as will affect the con- 
tract ;°®° nevertheless at times mutual mistakes with 
reference to the existence of elements affecting the 
value of the land may be material where the sale 
would not have been affected had the true state of 


So. 828, 102 Fla. 370. 566. Ky. 593. ; 
La.—Berard v. Berard, 2 La. 1. Es 77. Snack, OME Sie Font aes Sah organ v. Hill, 85 N.E. 413, 198 
Minn.—Lindquist v. Gibbs, 142 N. | tion v. Swift Coal & Timber Co., ass. 477. 

W. 156, 122 Minn. 205. ee eee heer aN Bee eae HOR, Tes 82. Boyden y. Hill, supra. 
Miss.—Brown v. Coker, 92 So. 585,|jam v. Briggs, 9 8.C.Eq. 432; Shurie 83. Ala.—Smith v. Robertson, 23 


129 Miss. 411; Harrison v. Stowers, 
Walk. (Miss.) 165. See Jones v. Metz- 
ger, 96 So. 161, 132 Miss. 247 (to same 
effect). 

Va.—Glassell v. Thomas, 3 Leigh 
(30 Va.) 113; Chamberlaine v. Marsh, 
6 Munf. (20 Va.) 283; Lamb v. Smith, 
6 Rand. (Va.) 552. 

W.Va.—Silliman v. Gillespie, 37 S. 
EB. 669, 48 W.Va. 3874. 

See Stille v. McDowell, 2 Kan. 374, 
85 Am.D. 590 (to same effect). 

72. +.\Ala.—Bain  v. Guntersville 
Realty Co.,100 So. 128, 211 Ala. 256. 


Cal.—Lombardi v. Sinanides, 235 P. 
455, 71 Cal.App. 272. 

Ill.— Winkelman vy. Erwin, 165 N.E. 
205, 333 Ill. 636. 
fe ip enone cea v. Gennaick 99 Mass. 

Miss.—Brown v. Coker, 92 So. 585, 
129 Miss. 411. 

N.J.—Megie v. Bennett, 27 A. 917, 
51 N.J.Eq. 281. 

Ohio.—Mallison y. Duerr, 23 Ohio 
Cir.Ct.N.S. 504. 

Or.—Jackman v. Northwestern 
Trust Co., 170 P. 304, 87 Or. 209. 


Tex.—Rippetoe v. Low, 1 Tex.Un- 
rep.Cas. 475 

Wash.—Lou y. Bethany Lutheran 
Church of Seattle, 13 P.(2d) 20, 168 
Wash. 595. 

W.Va.—Silliman vy. Gillespie, 37 S. 
BE. 669, 48 W.Va. 374. 

73. Moore v. Hazelwood, 4 S.W. 
215, 67 Tex. 624; Zunker v. Kuehn, 
88 N.W. 605, 113 Wis. 421. 


Mistake as to quantity see supra § 
bile 

74. Karns ¥. Oey it PRA ERE EM ENY) 
Cal. 90, 13 Am.S.R. 101 

75. See infra § 518. 

76. Owens v. Thompson, 4 Ill. 502; 
Havens vy. Bliss, 26 N.J.Eq. 363; 
Murray v. Ballou, { Johns. (N.Y.) Ch. 


v. White, 12 Ont.L. 54, 7 Ont.W.R. 773. 
See Okill v. Whittaker, 1 DeG.&Sm. 
83, 63 Reprint 981 [aff 2 Phil. 338, 22 
Eng.Ch. 338, 41 Reprint 973] (to same 
effect). But see Strother v. Leigh, 
130 N.W. 1019, 151 Iowa 214 (rescind- 
ing contract made on the assumption 
that a vendor, possessing only a life 
estate, owned a fee, where the extent 
of the interest had been judicially de- 
termined adversely to the vendor in 
an action to try title subsequent to 
the contract). 


[a] Existence of encumbrances.— 
Where both parties mistakenly sup- 
pose the land to be free of outstand- 
ing encumbrances, but in fact some 
exist, the rule of the text is applica- 
ble. Whittemore v. Farrington, 7 
Hun (N.Y.) 392. But see Becker v. 
Bundy, 225 N.W. 290, 177 Minn. 415 
(rescinding an executory contract for 
ignorance on the vendee’s part of the 
existence of an unopened judicial road 
across the land); Duggan v. Meyer, 
LO2 ee Yon s Vio .200) App. Diy. 118 
(holding that a purchaser in a con- 
tract of sale of land across which ran 
an old fenced roadway should not be 
required to perform, where, unknown 
to the parties, there were assessments 
against such old roadway amounting 
to a comparatively large sum of mon- 
ey, although the sellers did not agree 
to convey good title to such old road- 
way). 

78. Whittemore v. Farrington, 7 
Hun (N.Y.) 392; Gillam v. Briggs, 9 
S.C.Eq. 4382; Shurie v. White, 12. Ont. 
Limo 4 (Om Wikta (ites 

[a] Executory contract, as well as 
executed conveyance, comes within 
the operation of this rule. Gillam v. 
Briggs, 9 S.C.Eq. 432. 

79, Leal v. Terbush, 17 N.W. 713, 
52 Mich. 100. 


80. See cases supra notes 77-79. 


[a] Cevenant of special warranty. 
—Kentucky River Coa Corp. v. 
Swift Coal, etc., Co., 299 S.W. 201, 221 


Ala. 312. 


Cal.—Mitchell v. California-Pacific 
ra Ins. Co., 248 P. 1035, 79 Cal. App. 

Iowa.—Lewis v. Mote, 119 N.W. 152, 
140 Iowa 698. 

Pa.—Goettel v. Sage, 10 A. 889, 117 
Pa. 298. 


Tex.—Bowden vy. Kelly, 1 Tex.App. 


Civ.Cas. § 480. 
ON ames bee Vie Williams). 100 vite 


See Virginia Trust Co. v. Catoe, 99 
So. 261, 134 Miss. 722 (to same effect). 


[a] After execution of contract by 
acceptance of conveyance (1) howev- 
er, it has been held, even such a mis- 
take is not available as a ground for 
avoidance of the sale (Thompson vy. 
Christian, 28 Ala. 399), (2) but, ac- 
cording to other authority, the deed 
will be treated as an executory con- 
tract to convey and a rescission there- 
of may be decreed (Lewis v. Mote, 119 
N.W. 152, 140 Iowa 698). 


Bi Haddock v. Williams, 10 Vt. 


85. Lewis v. Mote, 119 N.W. 152, 
140 Iowa 698; Haddock v. Williams, 
LOM Vit 57.0; 

86. Phillips v. O’Neal, 13 S.E. 819, 
87 Ga. 727; Jones v. Clifford, 3 Ch.D. 
779; Bingham v. Bingham, 1 Ves. 126, 


27 Reprint 934. See Haden v. Ware, 
15 Ala. 149 (dictum to same effect). 


87. Houston v. Northern Pac. R. 
Co., 123 N.W. 922, 109 Minn. 273, 18 
Ann.Cas. 325 [rev on other grounds 
34. S.Ct. 113, 231 U.S; 181, 58 L.Ba: 
176]; Lawrence v. Beaubien, 18 S.C.L. 
623, 23 Am.D, 155. 


88. Haden v. Ware, 15 Ala. 149; 
Biehl vy. Glick, 17 Ill. 35; Erkens vy. 
Nicolin, 40 N.W. 567, 39 Minn. 461. 
See Lawrence v. Beaubien, 18 8.C.L. 
623, 23 Am.D. 155 (recognizing rule). 

89. Tetenman v. Epstein, 226 P. 
966, 66 Cal.App. 745; Moore vy. Scott, 
66 N.W. 441, 47 Neb. 346. 
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facts been known,®° as, for example, where both par- 
ties mistakenly believe that there are buildings?’ or 
mines®? upon the land, or where they are mistaken 
as to the amount of rentals actually produced by the 
property.°* - The existence, at the time of the agree- 
ment, of a local delusion, arising from a real estate 
boom, as to the actual values of land in such locality 
is no ground for relieving the purchaser from the 
contract.?4 


[§ 115] (b) Matters of Law.°® In sales of land, 
as with other contracts generally,°® as a ge et 
rule, and in the absence of accompanying circum- 
stances of misrepresentation or the like, a mistake 
of law is’ not such a mistake as will affect adversely 
the validity of the contract;°* but, by some author- 
ities, this rule has been held inapplicable, where 
the parties contract under a mutual mistake and 
misapprehension, not as to the general rules of law 
as such, but as to their respective legal rights in the 
light of such rules;°® such a mistake has been termed 
a mistake of law and fact, and as such it has been 


90. Jones v. Metzger, 96 So. 161, 


VENDOR AND PURCHASER 


sale of land, a mistake of law does). 


held that the principles applicable to it are those 
with reference to mistakes of fact rather than those 
as to mistakes of law purely.®® It has been said, 
however, that for a mistake of law ever to operate 
as a basis for relief the mistake must be so gross 
and palpable as to superinduce the belief that some 
advantage was taken of the other party owing to 
his inecmpetence, to undue influence, or the like.* 


[§ 116] e. Want of Care; Failure To Investigate. 
A mistake of the purchaser with reference to the 
land sold is immaterial where the facts respecting 
it are discoverable by proper and diligent inquiry 
and he has made or had full opportunity to make his 
own investigation and determination, without con- 
cealment or hindrance by the vendor.” Under such 
circumstances, even though the mistake arises from 
misstatements or misrepresentations of the vendor, 
no fraud appearing or being claimed, the principle 
of caveat emptor applies, and the mistake furnishes 
no ground of attack on the validity of the contract.® 
In like manner, a mistake of the vendor as to the 


[rev 1 Barb. 471]. 


[§§ 114-116 


132 Miss, 247; Rosevelt v. Fulton, 2 
Cow. (N.Y.) 129. 

91. Jones v. Metzger, 
132 Miss. 247. 


96 Sow 26d, 


92. Rosevelt v. Cowen, 2 Cow. (N. 
VE es 
93. Phillips v. Conklin, 58 N.Y. 


682 [aff 2 Thomps.&C. 619]. 


94. Kennedy vy. Inman, 15 Alta.L. 
196. 
95. Mistake as to legal effect of 


terms employed in contract see supra 
§ 107 text and note 32. 

96. See Contracts §§ 267-270. 

Effect on deed of mistake of law 
see Deeds § 146. 

97. Idaho.—Coolin  v. 
140 P. 969, 26 Idaho 47. 

Tll.—Kazwell v. Reynolds, 
App. 174. 

Ind.—Hancock v. Wiggins, 63 N.E. 
242, 28 Ind.App. 449. 

Mich.—Leal v. Terbush, 17 N.W. 
713, 52 Mich. 100. . 


Minn.—Houston v. Northern Pac. 
Ry. Co., 123 N.W. 922, 109 Minn. 273, 
18 Ann. Cas. 325 [rev on other grounds 
S4BSCCL 113) 2310, USaelSl, 58) Lad, 
176). 

Mo.—Clark y. Carter, 136 S.W. 310, 
234 Mo. 90. 


Pa.—Clapp v. Hoffman, 28 A. 362, 
159 Pa. 531: 


Wis.—Hurd v. Hall, 12 Wis. 112. 


[a] Full acquaintance with factu- 
al situation is prerequisite to the ap- 
plication of. the rule, and, if one is 
in mistake as to his legal position be- 
cause ignorant of some of the mate- 
rial facts, such a mistake is not a 
mistake of law. Hurd v. Hall, 12 
Wis. 112. 

[b] Ignorance of zoning ordi- 
nance.—Kazwell v. Reynolds, 250 Ill. 
App. 174. 


98. Houston v. Northern Pac. R. 
Co., 123 N.W. 922, 109 Minn. 273, 18 
Ann.Cas. 325 [rev on other grounds 
SAIS IC HALLS lode eas: ue 58 L.Ed. 
176]; Jones v. Clifford, hs Deli. 
See Lewis v. Mote, 119 N.W. 152, 140 
Iowa 698; Ferguson v. Mounts, (Tex. 
Civ.App.). 281 S.W. 616 (both to same 
effect). Compare Lawrence v. Beau- 
bigness serlan, OZone cose A eye Lao) 
(holding that, while ignorance of the 
law does not affect the validity of a 


Anderson, 


250 Ill. 


[a] Ignorance of legal construc- 
tion of ambiguous instrument is not 
the kind of a mistake of law to which 
the general rule of no relief for mis- 
takes of law will be applied. Beau- 
champ v. Winn, L.R. 6 H.L. 223 [aff 
L.R,. 4 Chr 562). 

[b] Mistake induced by erroneous 
legal advice as to known facts.— 
Where one buys with full knowledge 
of all the facts concerning the ven- 
dor’s title, but under a mistaken im- 
pression induced by erroneous advice 
of his counsel, he cannot therefore 
compel the return of the money paid, 
as having been paid under mutual 
mistake of fact. Birkhauser v. 
Schmitt, 45 Wis. 316, 30 Am.R. 740. 


99. Clark v. Carter, 136 S.W. 310, 
234 Mo. 90. 


1. Haden v. Ware, 15 Ala. 149. 


2. U.S.—Grymes v. Sanders, 93 U. 
S. 55, 23 L.Ed: 798; Murray v. Paquin, 
173 EF. 319; Mason vy. Crosby, 16 EF. 


Cas.No. 9,234, 1 Woodb.&M. 342. 
Ark.—Hill v. Bush, 19 Ark. 522. 


Fla.—Hancoy Holding Co. v. Lam- 
bright, 1383 So. 631, 101 Fla. 128. See 
Jones v. Walter C. Hardesty, Inc., 
129 So. 497, 100 Fla. 155; Langley v. 
Irons Land & Development Co., 114 
So. 769, 94 Fla. 1010 [foll Cosmopoli- 
tan Land Co. v. Drane, 121 So. 575, 
97 Fla. 525, and Ames v. Kovacek, 
123 So. 559, 98 Fla. 161] (both recog- 
nizing rule). 


Ga.—Hamlin v. Johns, 144 S.E. 659, 
166 Ga. 880; Fuller v. Buice, 6 S.E. 
17, 80 Ga. 395. 


daho.—Coolin vy. Anderson, 140 P. 
969, 26 Idaho 47. 


Tl].— Winkelman vy. Erwin, 165 N.B. 
205, 333 Ill. 636; Kazwell v. Reynolds, 
250 Ill.App. 174. 


Ky.—Buck v. McCaughtry, 5 T.B. 
Mon. 216; Tepper v. Niemeier, 105 S. 
W. 896, 32 Ky.L. 407. 


TER ae ao v. Townsend, 7 Mart. 

Mich.—Beebe v. Birkett, 67 N.W. 
966, 109 Mich. 668. 

i Miss.—Hall v. Thompson, 9 Miss. 

33. 

N.J.—Katzin v. Kruvant, 133 A. 516, 
99 N.J.Eq. 619 [aff 1385 A. 918, 100 N. 
J.Eq. 569]. 

N.Y.—Taylor vy. Fleet, 4 Barb. 95 


Compare Hurd v. Hall, 12 Wis. 112, 
126 (‘This ignorance of facts must be 
excusable, that is, it must not arise 
from the intentional neglect of the 
party to investigate them. The rule 
which formerly prevailed, that if a 
party might, by the exercise of rea- 
sonable diligence, have ascertained 
the facts he would not, on the ground 
of ignorance or mistake, be relieved 
from his contract, has of late been 
very much relaxed. The latter cases 
establish the doctrine, that whenever 
there is a clear bona fide mistake, ig- 
norance, or forgetfulness of facts, the 


contract may, on that account, be 
avoided’’). 
[a] Rule applied to mistake as to: 


(1) Boundaries. Grymes vy. Sanders, 
93°" U.S. 95535 23" L. Ddavies* Murray wa 
Paquin, 173 F. 319; Hill v. Bush, 19 
Ark. 522; Winkelman v. Erwin, 165 
N.E. 205, 233 Ill. 636; Hall v. Thomp- 
son, 9 Miss. 433. (2) Identity. Beebe 
v. Birkett, 67 N.W. 966, 109 Mich. 663. 
(3) Quality. Fuller v. Buice, 6 S.E. 
17, 80 Ga. 395; Buck v. McCaughitry, 
5 T.B.Mon. (Ky.) 216; Hall v. Thomp- 
son, 9 Miss. 433; Taylor v. Fleet, 4 
Barb. (CN.Y.). 95) [rev o ABarha 471: 
(4) Quantity. Hancoy Holding Co. 
v. Lambright, 133 So. 631, 101 Fla. 
128; Tenper v. Niemeier, 105 S.W. 
896, 32 Ky.L. 407; Wikoff v. Town- 
send, 7 Mart. (La.) 451. 


[b] However, it is not enough to 
avoid the effect of the mistake that 
by the exercise of the utmost dili- 
gence, doing all within his power, a 
party could have discovered -the mis- 
take. Winkelman y. Erwin, 165 N. 
E. 205, 333 lll. 636. 


Investigation or opportunity to in- 
vestigate as affecting claim of fraud 
see infra. §§ 164, 165. 


3. Wikoff v. Townsend, 7 Mart. 
(La.) 451; Anderson v. Rainey, 5 S. 
BH. 182, 100 N.C. 321. See Etheridge 
y ern. 70 N.C. 713 (to same ef- 
ect). 


[a] For example, if a lot, pointed 
out to the purchaser as having two 
hundred feet front, contain two hun- 
dred and thirty, of which thirty be- 
long to another party, the purchaser’s 
error in supposing the whole lot sold, 
arising from a mistake of his own 
judgment, will not vitiate the sale if 
he really received two hundred feet. 
veanete v. Townsend, 7 Mart. Gay) 
4 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 116-117] 


land attributable solely to his own want cf care is 
not such as impairs the agreement to sell.* 
ease, however, if a reasonably diligent investigation 
- would not have informed the party of the facts nor 
served to awaken him to the existence of the misap- 
prehension, the opportunity to investigate and de- 
termine does not avoid the consequences of the mis- 


take.® 


One signing contract without reading it cannot 
ordinarily, in the absence of some trick or artifice 
by the other party to prevent the reading, thereafter 
attack the contract on the ground that he was mis- 
taken as to its contents;® the mere fact that he was 
busy or in a hurry and was told the substance of 
the contents by the other party, who represented 


4 Karns v. Olney, 22 P. 57, 80 Cal. 
905713. Aim- SRS 102. 


5. Newton v. Tolles, 19 A. 1092, 
£ N.H. 136, 49 Am.S.R. 593, 9 L.R.A. 


{aj Affixine insufficient number of 
revenue stamps to the contract to sell 
is not sucn notice as will prevent the 
assertion of the mistake where the 
party claiming mistake has no knowl- 
edge as to the amount represented by 
each stamp. Neel v.- Lang, 127 N.E. 
512, 236 Mass. 61. 


[b] Where only doubtful or am- 
biguous information could have been 
acguired had the party made a more 
vigilant investigation, the failure to 
do so does not affect the right to claim 
a mutuai mistake with its ensuing 
consequences. Beauchamp v. Winn, L 
R. 6 H.L. 223 [aff LR. 4.Ch. 562]. 

6. Danciger Oil & Refining Co. of 
Texas v. Ball, 54 F.(2d) 908. See Sim- 
mons v. Ratterree Land Co., (Cal.) 17 
P.(2d) 727: (recognizing rule). 

7. Danciger Oil, etc., Co. v. Ball, 54 
F.(2d) 908. 

8. Lepper v. Ratterree, 276 P. 1037, 
98 Cal.App. 245. 

9. Nelson v. Pedersen, 137 N.E. 
486, 305 Ill. 606. 

10. Cross references: 

Effect on: 

Assignments of oil or gas leases see 
Mines and Minerals § 739. 

Contracts generally see Contracts 
§§ 272-309. 7 

Deeds see Deeds §§ 147-155. 

Mortgages see Mortgages §§ 305- 
311, 

Sale of standing timber see Logs 
and Logging § 64 text and notes 
82-90. 


Fraud: 

As basis for relieving from volun- 
tary partition see Partition § 45 
text and notes 36-40. 

As ground for vacating judicial 
sale see Judicial Sales 8 161. 

Defined see Contracts § 279. 

Distinguished from misrepresenta- 
tion see Contracts § 279 text and 
note 27. 

Misrepresentation: 

As basis of estoppel see Estoppel 
§§ 142-153, 199-2038. 

Defined see 40 C.J. p 1225. 


Reformation: 

Of deeds see Reformation of Instru- 
ments § 20 ; 

Of real estate contracts generally 
see Reformation of Instruments § 
19 text and notes 45, 46. 

On ground of fraud generally see 
Reformation of Instruments §§ 
65-68. , 
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In any 


mistake.§ 


tion does not;1? 


Transfers by husband or wife in 
fraud of spouse or intended spouse 
see Husband and Wife §§ 39, 40, 77. 

Validity of deed executed in ignor- 
ance or after misrepresentation of 
its contents see Deeds § 145. 


11. Action for damages for fraud: 
Generally see Fraud §§ 6-273. 


In rea] estate contracts see infra §§ 
1520-1541. 


12. See Fraud §§ 50-53. 


13. U.S.-—Smith v. Richards, 13 
Pet. 26, 10 L.lWd. 42; Boyce v. Grundy, 
3 Pet. 210, % L.Ed.’ 655; Mather v. 
Barnes, 146 F. 1000; Linn vy. Green, 
17 F. 407, 5 McCrary 380; Doggett v. 
Emerson, 7 F.Cas.No. 3,960, 3 Story 
700; Mason v. Crosby, 16 F.Cas.No. 
9,234, 1 Woodb.&M. 342; Smith v. 
Babcock, 22 £.Cas.No. 13,009, 2 Woodb. 
&M. 246. See Kell v. Trenchard, 142 
F. 16, 73 C.C.A. 202 [mod 127 F. 596] 
(dictum to same effect). 

Ala.—Shahan v. Brown, 52 So. 737, 
167 Ala. 5384; Williamson vy. Tyson, 
17 So. 336, 105 Ala. 644; Baker v. 
Maxwell, 14 So. 468, 99 Ala. 558; Oren- 
dorff v. Tallman, 7 So. 821, 90 Ala. 
441; Cofer v. Moore, 6 So. 306, 87 Ala. 
705; Foster v. Gressett, 29 Ala. 393; 
Smith =v. Robertson, 23 Ala. 312" 
Griggs v. Woodruff, 14 Ala. 9; Elliott 
v. Boaz, 9 Ala. 772; Camp v. Camp, 
2 Ala. 632, 36 Am.D. 423; Younge v. 
Harris, 2 Ala. 108; Pitts v. Cotting- 
ham, 9 Port. 675. 

Ark.—Crabtree v. Bradbury, 13 S. 
W. 935; Cooper v. Merritt, 30 Ark. 
686; Yeates v. Pryor, 11 Ark. 58. 


Cal.—Norris v. Hay, 87 P. 380, 149 
Cal. 695; Nisson v. Hood, 73 P. 981, 
140 Cal. 224; Hill v. Wilson, 25 P. 
1105, 88 Cal. 92. 

Conn.—Morrow v. Ursini, 113 A. 
388, 96 Conn. 219; Stevens v. Giddings, 
45 Conn. 507; Sherwood y. Salmon, 5 
Day 439, 5 Am.D. 167. 


Sree een v. Cushing, 21 D.C. 
59. 


Fla.—Nixon v. Temple Terrace Es- 
tates, 121 So. 475, 97 Fla. 392; River- 
side Inv. Co. v. Gibson, 64 So. 439, 67 
Fla. 130. 

Ga.—Floyd v. Boss, 163 S.E. 606, 
174 Ga. 544: Cohron v. Woodland 
Hilts’ Co., 139 S.E. 56, 164 Ga. 581; 
Leyden v. Hickman, 75 Ga. 684; Cof- 
fee v. Newsom, 2 Ga. 442. See Man- 
get v. Cunningham, 142 S.E. 543, 166 
Ga. 71 (recognizing rule). 

Il1.—Allen v. Henn, 64 N.E. 250, 197 
Ill. 486 [aff 97 Ill. App. 378]; Wenegar 
v. Bollenbach, 54 N.E. 192, 180 Ill. 222; 
Briggs v. Dunne, 48 N.E. 48, 168 Ill. 
226; Vandyke v. Walters, 88 Ill. 444; 
Higgins v. Bicknell, 82 Ill. 502; Thom- 
as v. Coultas, 76 Ill. 493; White v. 
Sutherland, 64 Il]. 181; Mitchell v. 
McDougall, 62 Ill. 498; Underwood v. 
West, 43 Ill. 403; Whitney v. Roberts, 
22 Ill. 381; Lockbridge v. Foster, 5 
Ill. 569. See Morel v. Masalski, 164 
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them as he honestly understood them, is not such a 
trick or artifice as to change the ease.7 
fact that the contract is only negligently and inat- 
tentively read will estop the party from claiming 
However, where he is induced to refrain 
from reading by misrepresentations, such conduct is 
not necessarily so negligent as to preclude assertion 
of the mistake.® 


[§ 117] 3. Fraud, Misrepresentation, and Conceal- 
ment?°—a. In General. 
estate gives rise, In a proper ease, to an action at law 
or counterclaim for damages;1! mere misrepresenta- 


So, too, the 


Fraud in the sale of real 


but both have been held to render 


the contract voidable at the option of the injured 
party,'® and, subject to certain exceptions, either 


N.E. 205, 333 Ill. 41 (recognizing 
pee Leipold v. Epler, 198 Ill.App. 


Ind.—Rohrof v. Schulte, 55 N.E. 427, 
154 Ind. 183; Ross v. Hobson, 26 N. 
Ii. 775, 131 Ind. 166; Dodge v. Pope, 
93 Ind. 480; Kertz v. Dunlop, 13 Ind. 
277; Yost v. Shaffer, 3 Ind. 331, 56 
Am.D. 509; Cowger v. Gordon, 4 
Blackf. 110. 

Iowa.—Selby v. Matson, 114 N.W. 
609, 137 Iowa 97, 14 L.R.A.N.S. 1210; 
Warren v. Miller & Sons, 99 N.W. 127; 
Sykes v. Reiher, 91 N.W. 920; Byers 
v. McNeil, 76 N.W. 685; Zink v. Mar- 
cue, 50 N.W. 984, 84 Iowa 305: Ballou 
v. Lucas, 12 N.W. 745, 59 Iowa 22: 
Carmichael v. Vandebur, 50 Iowa 651. 


Kan.—Circle v. Potter, 111 P. 479, 
83 Kan. 363. 


Ky.—Pryse v. McGuire, 81 Ky. 608, 
5 Ky.L. 716; Breckinridge v. Moore, 
3 B.Mon. 629; Glass v. Brown, 6 T.B. 
Mon. 356; Thomas v. Todd, 3 Litt. 
337; Pringle v. Samuel, 1 Litt. 43; 13 
Am.D. 214; Daniel _v. Pogue, 2 Ky. 
Dec. 98, -2 -Am:D. 708) Bainhart’v. 
Gabbard, 89 S.W. 10, 28 Ky.L. 105; 
Annis v. Ferguson, 84 S.W. 553, 27 
Ky.L. 56; Fristoe v. Laytham, 36 S.- 
W. 920, 18 Ky.L. 157; Meupin v. Pace, 
11 Ky.Op. 204, 3 Ky.L. 58. 

La.—Lesassier v. Dashiell, 13 La. 
151; Sullivan v. Herberger, 1 La.A. 
(Orleans) 95. See Reimers v. Hebert, 
7 La.App. 56 (recognizing rule). 

Md.—Slingluff v. Dugan, 56 A. 837, 
98 Md. 518; Keating v. Price, 58 Md. 
532: Gunby v. Sluter, 44 Md. 237. 

Mass.—Dole v. Wooldredge, 7 N.B. 
832, 142 Mass. 161. 


Mich.—Blampey vy. Pike, 119 N.W. 
576, 155 Mich. 384; Grand Rapids, 
etc., R. Co. v. Stevens, 107 N.W. 436, 


143 Mich. 646; Miller v. Voorteis, 
73 N.W.-3838, 115 Mich. 356; Match v. 
Hunt, 38 Mich. 1; Wright v. Wright, 
37 Mich. 55; Webster v. Bailey, 31 
Mich. 36. 


Minn.—Peterson vy. Landahl, 89 N. 
W. 1131, 86 Minn. 32; Marshall v. Gil- 
man, 53 N.W. 811, 52 Minn. 88; Kiefer 
v. Rogers, 19 Minn. 32; Brown v. Man- 
ning, 3 Minn. 35. 74 Am.D. 736. 


Miss.—Alexander v. Meek, 96 So. 
101, 132 Miss. 298; Alexander vy. 
Beresford, 27 Miss. 747, 61 Am.D. 538; 
Gilpin v. Smith, 19 Miss. 109; Hall 
v. Thompson, 9 Miss. 448; Parham 
ie pandelph, 5 Miss. 435, 35 Am.D. 

Uo. 

Mo.—Clinkenbeard v. Weatherman. 
57 S.W. 757, 157 Mo. 105; Hickey vy. 
Drake, 47 Mo. 369; Leicher y. Keeney, 
72 S.W. 145, 98 Mo.App. 394. 


Neb.—Rawlins v. Myers, 148 N.w. 
915, 96 Neb. 819; Ross v. Sumner, 78 
N.W. 264, 57 Neb. 588; Stochl v. Caley, 
67 N.W. 783, 48 Neb. 786; Hoock v. 
Bowman, 60 N.W. 389, 42 Neb. 80, 47 
Am.S.R. 691; McKnight vy. Thompson, 
58 N.W. 453, 39 Neb. 752. 


566 [66 C.J.] 


entitles him to rescission.!4 


a stranger to the sale.1® 


transaction.!* 


same purchaser, if the 


Nev.—Fishback v. Nev. 
428. ; 

N.H.—Sipola v. Winship, 66 A. 962, 
74 N.H. 240; Concord Bank v. Gregg, 
14 N.H. 331. 


Miller, 15 


N.J.—Davis v. Scher, 62 A. 193, 73 
N.J.Law 155; Turner v. Houpt, 33 A. 
28, 538 N.J.Eq. 526. 


N.Y.—Schiffer v. 
[rev 53. How.Pr. 


Dietz, 83 N.Y. 300 
3721; Thomas v. 
Beebe, 25 N.Y. 244; Seis v. Plaisantin, 
65 N.Y.S. 70, 52 App.Div. 206; Phil- 
See RE Conklin, 2 Thomps.&C. 619 [aff 


58 N.Y. 682]; Stuart v. Lester, 1 N.Y. 
Ss. 699, 49 Hun 58; Inness v. Willis, 
48 N.Y.Super. 188; Scarsdale Pub. 
Co. v. Carter, 116 N.Y.S. 731, 63 Misc. 
271; Wright v. Deniston, 29 N.Y.S. 
718, 9 Mise. 79; White v. Lowden, 28 
N.Y¥.S. 619, 8 Misc. 106 [aff 36 N.Y.S. 


~ 


135, 90 Hun 218]. 


N.C.—Knight v. Houghtalling, 85 N. 
C. 1%; Hill v. Brower, 76 N.C. 124; 
Walsh v. Hall, 66 N.C. 233; Ransom 
v. Shuler, 43 N.C. 304; Woods v. 
Hail, 16 N.Cy 411. 


N.D.—Raasch v. Goulet, 223 N.W. 
57 N.D. 674; Bennett v. Glaspell, 
N.W. 45, 15 N.D. 239. 


Ohio.—Yeoman v. Lasley, 40 Ohio 
St. 190. See Spencer v. King, 5 Ohio 
S.&C.P. 113, 3 OhioN.P. 270 (dictum 
to same effect). 


Pa.—Sutton v. Morgan, 27 A. 894, 
158 Pa. 204, 38 Am.S.R. 841 [aff 24 
Pittsb.Leg.J.N.S. 47, 41 Pittsb.Leg.J. 
N.S. 47]; Babcock v. Case, 61 Pa. 427. 
Am.D. 654; Spalding v. Hedges, 
2 Pa. 240; Lowry v. McLane, 3 Grant 
$33; Jack v. Hixon, 23 Pa.Super. 453; 
Rittenburg v. Freeman, 33 Pa.Co. 467. 
See Jones v. Woods, 16 Pa. 25 (recog- 
nizing rule). 

S.C.—Rupart v. Dunn, 30 §8.C.L. 101; 
Means v. Brickell, 20 S.C.L. 657. 


Tenn.—McElya v. Hill, 59 S.W. 
1025, 105 Tenn. 319; Fisher v. Probart, 


r 


808, 
107 


5 Hayw. 75; Harris v. Williamson, 4 
Hayw. 124; Leiker v. Henson, (Ch.A.) 
41 SW. 862. 


Tex.—Buchanan vy. Burnett, 119 S. 
W. 1141, 102 Tex. 492, 132 Am.S.R. 900 
{aff 114 S.W. 406, 52 Tex.Civ.App. 68]; 
Culbertson vy. Blanchard, 15 S.W. 700, 
79 Tex. 486; Varner v. Carson, 59 Tex. 
308; Griffeth v. Hanks & Collins, 46 
Tex. 217; Rhode v. Alley, 27 Tex. 443; 
Hatch vy. De la Garza, 7 Tex. 60; Rip- 
petoe v. Low, 1 Tex.Unrep.Cas. 475; 
Dean v. Ingle, 1 Tex.Unrep.Cas. 186; 
American Land Co. of Texas v. Dale, 
(Civ.App.) 55 S.W.(2d) 229; Whit- 
comb v. Moody, (Civ.App.) 49 S.W. 

(2a) 513; Farmers’ Nat. Bank v. 
Smith, (Civ.App.) 268 S.W. 978; Ford- 
tran v. Cunningham, (Civ. App. ) ITS: 


Ww. 212; Parker v. Naylor, (Civ.App.) 
151 S S.W. aoe: Hollifield v. Landrum, 
71 Sw. 979, 31 Tex.Civ.App. 187; 
Moore v. Cross (Civ.App.) 26 S.W. 
122 [rev on other grounds 29 S.W. 
7OS1, S87. Tex. 5571]; , Gann, v.. J..A; 


Shaw & Son, 2 Tex.App.Civ.Cas. § 255. 
Vt—Still v. Snow, 29 A. 250, 66 Vt. 
277 


Va.—Grosh v. Ivanhoe Land, etc., 


It is to be noted, how- 
ever, that fraud or misrepresentation does not oper- 
ate to render the contract void, but only voidable;*° 
advantage cannot be taken of it by a third person, 
Where the contract is sev- 
erable, fraud in one part does not vitiate the entire 
Although the same vendor sells sev- 
eral parcels of land or sells land and chattels to the 
sale of each is a separate 
transaction not complicated with the sales of the 
others, representations with respect to one of them 


VENDOR AND PURCHASER 


action.!9 


Go... 27 Si. Be 84 096), oViaien al Gill ea Miax 
Meadows Land, etc., Co. v. Brady, 22 
S.E. 845, 92 Va. 71; Wilson v. Carpen- 
ter’s Adm’r, 21 S.E. 248, 91 Va. 183; 
50 Am.S.R. 824; Linhart v. Foreman’s 
Adm’r, 77 Va. 540; Kenny v. Hoffman, 
31 Gratt. (72 Va.) 442. 


Wash.—Freeman v. Gloyd, 86 P. 
1051, 1053, 483 Wash. 607, 716; Reilly 
v. Gottleb, 85 P. 675, 43 Wash. 9; 
O’Connor v. Lighthizer, 75 P. 643, 34 
Wash. 152. 


W.Va.—McBee v. Deusenberry, 128 
S.E. 378, 99 W.Va. 176 [foll Penix v. 
No. 2 Gas Coal Co., 129 S.B. 127, 99 
W.Va. 310]; Spencer v. Sandusky, 33 
S.E. 221, 46 W.Va. 582. 

Wis.—Greiling v. McLean’s Estate, 
107 N.W. 339, 128 Wis. 440; Hansen 
v. Allen, 93 N.W. 805, 117 Wis. 61; 


Porter v. Beattie, 59 N.W. 499, 88 
Wis. 22; Risch v. Von Lillienthal, 34 
Wis. 250. 


Eng.—In re peweus. oe Ch:Ds 1105 
Hart v. Swaine, 7 Ch.D. 


Can.—Boulter v. sieaie 47 Can.S. 
Cc. 440; Pagnuelo v. Choquette, 34 
Can.8.C. 102; May v. MacArthur, 20 
Can.L.J. 248, 4 Can.L.T.Oce.Notes 336. 


Alta.—Consolidated Investments, 
Ltd. v. Acres, 12 Alta.L. 210. 


Serie Line « v. McArthur, 18 Man. 


Sask.—Rolt v. Griese, etc., Ltd., 8 
Sask.L. 336. See Mortimer v. Shaw, 
62 Dom.L.R. 672 (to same effect). 


“A party is entitled to avoid a 
contract into whieh he has been in- 
duced to enter by a misrepresentation 
by the other contracting party of a 
fact directly relating to the subject 
matter, and material to the transac- 
tion, upon which the party to whom 
it is addressed may reasonably rely 
and act.’’ Cofer v. Moore, 6 So. 306, 
307, 87 Ala. 705. 


“No man is bound by a bargain into 
which he has been deceived by fraud 
or misrepresentation. Whenever a 
purchaser has been induced, by a ma- 
terial misrepresentation of the ven- 
dor, to buy, he has a right to repudi- 
ate the contract; a right correlative 
with that of the vendor to disaffirm 
the sale when he has been defrauded.” 
Wilson v. Carpenter, 21 S.H. 243, 244, 
$1 Va. 183, 50 Am.S.R, 824. 


[a] “The reason of the rule that 
makes fraud or deceit vitiate simple 
contracts or specialties seems to be 
that it takes from the one defrauded 
the opportunity to give his assent to 
the facts constituting the contract.” 
Varn v. Gonzales, (Tex.Civ.App.) 193 
S.W. 1132, 1135 [rev on other grounds 
(Commn.App.) 222 S.W. 543]. 


{[b] Fraud perpetrated on either of 
joint purchasers of property may 
warrant rescission of the sale there- 
of. Spadoni v. Maggenti, 8 P.(2d) 
874, 121 Cal.App. 147. 

{e] Assignment of existing con- 
tract for the sale of land is as much 
subject to be avoided for fraud, mis- 
representation, or concealment as is 


[gz 8 


do not impair the validity of the other sales;*® but 
it is otherwise where the sale is one unified trans- 
To avoid the contract it is not necessary 
that the false statement of facts should be incorpo- | 
rated into, or made a term of, the contract in ques- 
tion;?° neither is it essential that there shall have 
been any combination or collusion by several to- 
gether to deceive the party misled; 
sentations are equally operative and are sufficient 
to defeat the sale, although the deception is pro- 
duced by the acts or statements of a single person.”+* 


the misrepre- 


the making of an 
tract. Rinella v. Faylor, 
983, 190 Iowa 707. 


[d] Obligation to enter into con- 
tract for purchase of land is invali- 
dated by fraud in the same manner 
as such a contract itself is. Patter- 
son y. John P. Mills Organization, 
Inc., 264 P. 759, 203 Cal. 419. 

[e] Option agreements have been 
held to come within the rule and to 
be vitiated by fraud. Shultz v. Re- 
dondo Imp. Co., 105 P. 118, 156 Cal. 
439; Reilly v. year, 28 Pittsb.Leg. 
J.N.S. (Pa.) 3138. 


14. See cases supra note 13; 
passim infra §§ 334-336, 454— 457. 


Fraud or misrepresentation as de- 
fense in suit for specific performance 
see Specific Performance §§ 146-154. 


Rescission for fraud or misrepre- 
sentation of contracts: 


Generally see Contracts §§ 305, 307. 


15. Del.—Mackenzie Oil Co. vi 
Omar Oil & Gas Co., 154 A. 883 [aff 
154 A. 894]. 


‘Tll.—Hustad v. Cerney, 
871, 321 Ill. 364. 


ie oa ee v. Fuller, 32 Mich. 


independent con- 
180 N.W. 


and 


151 N.E. 


Mont.—Ott v. Pace, 115 
Mont. 82. 


N.Y.—Livingston y. Peru Iron Co., 
2 Paige 390 [rev on other grounds $ 
Wend. 511]. 


PT malate v. Nicola, 34 Pa.Su- 
per. 189. 


Tex.—Varn v. Gonzales, (Civ.App.) 
193 S.W. 1132 [rev on other grounds 
(Commn.App.) 222 S.W. 543]. 


Va.—Max Meadows Land, etc., 
v. Brady, 22 S.E. 845, 92 Va. 71. 


Ae Seas aha se v. McArthur, 18 Man. 


P. 37, 43 


Co. 


16. Herndon v. Wakefield-Moore 
Realty Co., 79 So. 318, 143 La. 724. 


17. Allen v. Brown, 43 Ga. 305. 
18. Wells v. Day, 124 Mass. 38. 


19. Gyles v. Stadel, 233 N.W. 339, 
252 Mich. 349; Dykes v. Blake, 4 Bing. 


‘N.Cas. 463, 33 E.C.L. 806, 132 Reprint 


866. 


20. Boyce v. Grundy, 3 Pet. (U. 
S.) 210, 7 nd 655; Fisher v. Hurley, 
(N.J.Ch.) 100 A 566; Whitcomb vy. 
Moody, (Tex.Civ. App.) 49 S.W.(2d) 
518; Hester v. Shuster, (Tex.Civ. 
App.) 234 S.W. 718; Parker v. Nay- 
lor, (Tex.Civ.App.) 151 S.W.. 1096; 
Hollifield v. Landrum, 71 S.W. 979, 31 
Tex.Civ.App. 187; Pagnuelo v. Cho- 
quette, 34 Can.S. GC. 102. See Hough v. 
Richardson, 12 F.Cas.No. 6,722, 3 
Story 659 (recognizing rule). 


Reliance placed on representations 
in writing only see infra § 160 text 
and note 24. 


21. Sherwood vy. Salmon, 5 Day 
(Conn.) 439, 5 Am.D. 167 Loverr Sher- 
wood v. Salmon, 2 Day (Conn.) 128]. 


For later cases, developments and changes in’ the law see Annotations, same title and section number, 


§ 118] ; 


{§ 118] b. Representation or Concealment—(1) 
Existence and Character of Representation—(a) In 
General. The mere fact that the sale is accompanied 
by an intention on the part of one of the parties to 
use it as an instrument to defraud the other in the 
future is not sufficient to invalidate it where there 


VENDOR AND PURCHASER 


basis for fraud 


is no fraudulent representation or concealment ac- 


22. Adams v. Schiffer, 17 P. 21, 11 
Colo. 15, 7’ Am:S.R. 202: Fritz v. 
Hocker, 4 Rawle (Pa.) 370. And see 


cases infra notes 24-27. 
23. See infra §§ 123-126. 
24 Ala.—Rarden vy. Badham, 38 


So. 1029, 142 Ala. 500; Juzan v. Toul- 
min, 9 Ala. 662, 44 Am.D. 448. 


Cal.—Rouse v. Morgan, 291 P. 441, 
108 Cal.App. 315. 

Fla.—Neeld v. Sperry, 134 So. 500, 
OAR ias 2521. 

Ill.— Grant v. Fellows, 58 Ill. 242. 
ao oma v. Clifford, 45 Ind. 

Ky.—Hood v. Todd, 58 S.W. 783, 22 
Ky.L. 837; Askin v. Lebus, 4 S.W. 
305, 9 Ky.L. 162; Smith v. Fisher, 5 
J.J.Marsh. 188. 

Mass.—Cooper v. 
Mass. 


Miss.—-Hall v. Thompson, 9 Miss. 
43. 


Lovering, 106 


Mo.—Kirschner v. Kirschner, 20 S. 
W: 791,113 Mo.) 290. 


N.J.—Denman vy. Mentz, 52 A. 1117, 
63 N.J.Eq. 613. 


N.Y.—Harsha v. Reid, 45 N.Y. 415. 

Ohio.—Knobb y. Lindsay, 5 Ohio 
468. 

Philippine.—Vales y. Villa, 35 Phil- 
ippine 769. 

S.C.—Shuler v. 
SLO VA L24S: C349. 

Tex.—Beaver v. Costley, (Civ.App.) 
175 S.W. 761: Rowland v. Hamilton, 
(Civ.App.) 41 S.W. 541. 


Va.—Moore v. Barksdale, 
529, 2 Va.Dec. 416 

Wash.—Halvorson vy. Stecher, 288 
P. 925,157 Wash. 257; Webb v. Steph- 
enson, 39 P. 952, 11 Wash. 342. 

W.Va.—Cork v. Cook, 48 S.E. 757, 
56 W.Va. 51. 

Wis.—Reuter v. Lawe, 56 N.W. 472, 
86 Wis. 106. 

Eng.—Camberwell, etc., Bldg. Soc. 
v. Halloway, 13 Ch.D. 754. 


B.C.— Young v. Cross, 37. B.C, 188, 
[1926] 2 Dom.L.R. 374, [1926] 1 West. 
Wkly. 878. 

Ont.—Shurie v. White, 12 Ont.L. 54, 
7 Ont.W.R. 773; Thomas v. Crooks, 
11 UC. QB. 59% 

[a] Covenant to convey free of en- 
cumbrances is not a representation 
that there are no encumbrances, and 
hence not a basis for avoiding the 
contract to sell for fraud or misrepre- 
sentation. Denman vy. Mentz, 52 A. 
1117, 63 N.J.Eaq. 613. 


[b] Demanding high price because 
of known mistaken belief as to value. 
—If the vendor of land, when he ef- 
fected a sale at an extravagant price, 
knew that the estimate of the value 
of the land formed by the purchaser 
and others was based on their belief 


Williams, 99 S.E. 


25 S.E. 


- in the power of a certain person to 


detect mineral veins by walking over 
the surface of the land, and other like 
beliefs, and if he fixed a high valua- 
tion on his land in consequence of 
those facts, this will not relieve the 
purchaser from the sale where the 
vendor himself made no false repre- 
sentations-in person or by agent, and 
did nothing to cause or strengthen 
the false opinions on which the pur- 
chaser acted, but expressly declined 


to sell the premises as mineral land. 
Law v. Grant, 37 Wis. 548 

[ec] Giving warranty deed of prop- 
erty as to which there is another 
such deed of record to another per- 
son is insufficient as a basis for a 
claim of fraud or misrepresentation 
impairing the validity of the sale. 
Le eae v. Manning, 3 Minn. 35, 74 Am. 

oO. 


[d] Filing plans and specifications 
with building commissioners, con- 
formably to municipal requirements, 
is not at least where no reference to 
the plans filed is made at the sale, a 
representation that the building sold 
has been constructed in compliance 
with the plans filed without variation. 
eo v. French, 150 A. 28, 159 Md. 


{e] Language held to be represen- 
tation.— An agreement describing the 
land “so as to embrace within said 
two hundred acres the lands at the 
harbour of said Elk Creek best suited 
for the site of a city intended to be 
located on the same” is a representa- 
tion by the vendor that there is a har- 


bor there. Miles v. Stevens, 3 Pa. 21, 
45 Am.D. 621. 
[f] Mere fact of dual agency and 


of commissions paid by both parties 
will not vitiate the sale where the 
party against whom avoidance is 
sought did not instigate the dual 
agency and there was no improper 
Suggestion or suppression of the 
facts. Olive v. Taylor, 234 N.W. 466, 
182 Minn. 327. 


{g] Misreading of contract by pur- 
chaser to the vendor may entitle the 
latter to have the writing whose con- 
tents are thus misstated canceled. 
Carpenter v. Wayne, 219 S.W. 735, 143 
Ark. 103; Heitsman v. Windahl, 100 
N.W. 1118, 125 Lowa 207. 


{h] Repudiation of later modifica- 
tions.—If a vendor ratifies his attor- 
ney’s claimed modification of a land 
contract, and then repudiates the 
modification, such fact constitutes no 
fraud relating back to original con- 
tract and impairing its validity. 
Pine Shores Realty Co. v. Parker, 235 
N.W. 163, 253 Mich. 300. 


[i] Response to inquiry is as 
available as a voluntary declaration 
by the speaker. Mason vy. Peterson, 
(Tex.Commn:App.) 250 S.W. 142 [rev 
(Civ.App.) 232 S.W. 567]. 


25. U.S.—Southern Development 
Co. v. Silva, 8 S.Ct. 881, 125 U.S. 247, 
31 L.Ed. 678; Smith v. Richards, 13 
Pet. 26, 10 L.Ed. 42; White v. Ewing, 
69 EF. 451, 16 C.C.A. 296. 


Ala.—Joseph v. Decatur Land, etc., 
Co., 147 So. 739, 102 Ala. 346; Lock- 
wood vy. Fitts, 7 So’ 467, 90 Ala. 150. 


Fla.—Huttig v. Nessy, 130 So. 605, 
100 Fla. 1097; Pryor v. Oak Ridge De- 
velopment Corp., 119 So. 326, 97 Fla. 
1085. 

Ill.—Bouxsein v. First Nat. Bank, 
127 N.E. 138, 292 Ill. 500; Crocker v. 
Manley, 45 N.E. 577, 164 Ill. 282, 56 
Am.S.R. 196; Brady v. Cole, 45 N.E. 
aie 1 Ill. 116; Grant v. Fellows, 58 
Til. 242. 


Ky.—Morse v. Duryea, 192 S.W. 477, 
174 Ky. 234; Livermore v. Middles- 
borough Town Lands Co., 50 S.W. 6, 
106 Ky. 140, 20 Ky.L. 1704 [foll Jones 
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companying the transaction and operating to pro- 
cure its consummation.?? 
ble concealment,** there must normally be, as a 


In the absence of culpa- 


or misrepresentation affecting the 


validity of a sale of land, a representation?* of 
fact?*—either of some past or completed act or 


v. Middlesborough Town-Lands Co., 
50 S.W. 28, 106 Ky. 194]. 


Mass.—Cooper v. lLovering, 
Mass. 77. - 


Neb.—Moore v. Scott, 66 N.W. 441, 
47 Neb. 346; Canon v. Farmers’ Bank, 
91 N.W. 585, 3 Neb. (Unoff.) 348. 


N.J.—Wise v. Fuller, 29 N.J.Eq. 257. 
Fe ts v. Fulmer, 25 Pa.Super. 


106 


Tex.—Hawkins v. Wells, 43 S.W. 


816, 17 Tex.Civ.App. 360. 


Va.—Hicks v. Wynn, 119 S.E. 133, 
137 Va. 186; Trammel v. Ashworth, 
39 S.E. 593, 99 Va. 646; Anderson v. 
Creston Land Co., 31 S.E. 82, 96 Va. 
257; Wren v. Moncure, 28 S.E. 588, 95 
Va. 359; Max Meadows Land, etc., Co. 
v. Brady, 22 S.H. 845, 92 Va. 71; Wat- 
kins v. West Wytheville Land, etc., 
Co., 22. S.H:554,; 92) Vale 13). Efull ve 
Fields, 76 Va. 594; Slothower v. Oak 
Ridge Land Co., 27 S.E. 466, 2 Va: 
Dec. 506. See Grim v. Byrd, 32 Gratt. 
(73 Va.) 293 (recognizing rule). 


Wash.—Myers vy. Calhoun, 149 P. 
19, 85 Wash. 689. 


W.Va.—Buena Vista Co. v. Billmey- 
er, 37 S.E. 583, 48 W.Va. 382. 


Wis.-—Spence v. Geilfuss, 62 N.W. 
529, 89 Wis. 499. 


Ont.—Fox v. Debelleperche, 12 Ont. 
W.N. 275 [dism app 11 Ont.W.N. 224]. 


See Sherwood v. Salmon, 5 Day 
(Conn.) 439, 5 Am.D. 16 [overr Sher- 
wood v. Salmon, 2 Day (Conn.) 128] 
(recognizing rule). 


[a] State of knowledge as fact.— 
Where the speaker states that, to the 
best of his knowledge, particular cir- 
cumstances either do or do not exist, 
when in fact he knows that they are. 
other than he represents them, the 
statement is sufficient to invalidate 
the sale if other requisite elements 
exist. Griffith v. Gifford, 165 P. 874, 
97 Wash, 22, 2 A.L.R. 1509. 


[b] Statements held representa- 
tions of fact.—(1) Representations 
that the soil is “rich,” “very produe- 
tive,” “deep black soil’ have a defi- 
nite meaning, when used in the de- 
scription of realty, and, unless quali- 
fied in some manner to indicate that 
only an opinion or estimate is intend- 
ed, are representations of fact. Boltz 
v. O'Conner, 90 N.H. 496, 45 Ind.App. 
178. (2) Statements as to gold- 
bearing lands, that the surface was 
rich-in gold, that the formation is 
very wide, reaching in some places to 
a specified width, and that the veins 
are disseminated throughout the 
whole formation, have been held mat- 
ters of fact and not of mere opinion. 
Smith v. Richards, 13 Pet. (U.S.) 26, 
10 L.Ed. 42. 


[c] There is no necessity of math- 
ematical certainty in the meaning of 
the terms employed in order for them 
to constitute representations of fact; 
if the statement is such that it con- 
veys to those understanding the qual- 
ities of the subject matter of the rep- 
resentations a clear and intelligible 
impression of fact, it is sufficient. 
Smith v. Richards, 13 Pet. (U.S.) 26, 
10 L.Ed. 42. 

Representation of solvency of an- 


rise as statement of fact see infra 
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circumstance?® or of some present existing fact?*7— 
which must have been either made or communicated 
However, a misrep- 
resentation may be as well by deeds or acts as by 
words, by artifice to deceive as by positive asser- 
tions;2° a false impression produced with a view 
to entrap or mislead another is fraudulent.*° 
thermore, the representation must be definite,*? 
not vague or inconclusive in character.*? 
fact, however, that the representations purport to 


to the person claiming relief.”® 


26. Colo.—Farris v. Strong, 48 P. 
963, 24 Colo. 107; Adams v. Schiffer, 
17 P 21, 11 Colo. 15, 7 Am.S.R. 202 

Fla.—Stokes v. Victory Land Go. 
128 So. 408, 99 Fla. 795. 

Tll.— Brady v. Cole, 45 N.E. 438, 164 
T1162 

Kan.—Grindrod v. Wolf, 16 P. 691, 
38 Kan. 292. 

Ky.—Livermore v. Middlesborough 
Town-Lands Co., 50 S.W. 6, 106 Ky. 
140, 20 Ky.L. 1704 [foll Jones v. Mid- 
dlesborough Town-Lands Co., 50 S. 
W. 28, 106 Ky. 194]. 

Me.—Hotchkiss v. Bon Air Coal, 
etc., Co., 78 A. 1108, 108 Me. 34. 

Neb.—Canon v. Farmers’ Bank, 91 
N.W. 585, 3 Neb. (Unoff.) 348. 

N.M.—Berrendo Irrigated Farms 
Co. v. Jacobs, 168 P. 483, 23 N.M. 290. 

Or.— Bell v. Spain; -222 P. 322, 223 
PP. 235, 110 Or. 124, 125 [quot Cye]. 

Pa.—Miller v. Fulmer, 25 Pa.Super. 
106. 

Philippine.—Vales v. Villa, 35 Phil- 
ippine 769. 

W.Va.—Buena Vista Co. v. Billmey- 
er, 37 S.I. 583, 48 W.Va. 382. 

27. Colo.—Farris v. Strong, 48 P. 
963, 24 Colo. 107; Adams v. Schiffer, 
£7 °By 21, 14.Colo, 15, 7 Ams R. 202) 

Fla.—Stokes v. Victory Land Co., 
128 So. 408, 99 Fla. 795. 

Ill.— Brady v. Cole, 45 N.E. 438, 164 
Ill. 116. See De Salvo v. Anderson, 
200 Ill.App. 29. 

Kan.—Grindrod v. Wolf, 16 P. 691, 
38 Kan. 292. 

Ky.—Livermore vy. Middlesborough 
Town-Lands Co., 50 S.W. 6, 106 Ky. 
140, 20 Ky.L. 1704 [foll Jones v. Mid- 
dlesborough Town-Lands Co., 50 S.W. 
28, 106 Ky. 194]; Huls v. Black, 14 
Ky.L. 805. 

*Me.—Hotchkiss v. Bon Air Coal 
etc., Co., 78 A. 1108, 108 Me. 34. 

Neb.—Canon v. Farmers’ Bank, 91 
N.W. 585, 3 Neb. (Unoff.) 348. 

N.M.—Berrendo Irrigated Farms 
Co. v. Jacobs, 168 P. 483, 23 N.M. 
290. 

N.Y.—Scarsdale Pub. Co. v. Carter, 
PUG INeY-S2-7315°638 Mise, 271. 


Or.—Bell v. Spain, 222 P. 322, 223 
P. 235, 110 Or. 114, 125 Lquot Cyc]. 

Pa.—Miller v. Fulmer, 25 Pa.Super. 
106. 

Philippine.—Vales v. Villa, 35 Phil- 
ippine 769. 

Wash.—Manns v. Boston Harbor R. 
etc., Co., 144 P. 535, 82 Wash. 411. 

W.Va.—Buena Vista Co. v. AMS 
er, 37 S.E. 583, 48 W.Va. 382 

28. Harris v. Tyson, 24 Pa, 347, 64 
Am.D. 661. 

29. Smith v. Richards, 13 Pet. (U. 
S.) 26, 10 L.Ed. 42; Byers v. Federal 
Land Co., 3 F.(2d) 9; Juzan v.'Toul- 
min, 9 Ala. 662, 44 Am.D. 448. 

[a] Exhibition of purported ab- 
stract of title, the same being in fact 
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General. 


Fur- 


The mere 


inaccurate and false, may operate as a 
representation of the correctness of 
the contents thereof. Anderson v. 
Buck, 24 N.W. 10, 66 Iowa 490. See 
Booth v. Ryan, 31 Wis. 45 (recogniz- 
ing rule). 

[b] Exhibition of specimens of 
soil to the person misled has been held 
a representation capable of operating 
as a ground for avoidance of the sale 
where such specimens are not truly 
representative. Smith v. Richards, 13 
Pet. (U.S.) 26; 10 L.Ed. 42; Risch v. 
Von Lillienthal, 34 Wis. 250. 

{c] “Mavs, literature, and the like 
may amount to representations.” 
Peterson v. McManus, 172 N.W. 460, 
466, 187 Iowa 522; Billig v. Goodrich, 
165 N.W. 647, 199 Mich. 423. 


30. BS Richards, 13 
Pet. 26, 10 L.Ed. 42; Goodrich-Lock- 
hart Co. v. Sears, 270 EF. 971;—Twin 


Lakes Land & Water Co. v. Dohner, 
2427 OW. SOO doo, Crean. lion 


Ala.—Lester v. Mahan, 25 Ala. 

60 Am.D. 530. 
Ky.—Curd v. Bethell, 

261, 248 Ky. 127. 
Pee vy. Thompson, 9 Miss. 

oe 

Neb.—Campbell v. Peterson, 174 N. 
W. 424, 103 Neb. 787. 


S.C.—Welborn v. Cobb, 75 S.E. 691, 
92.-S.C. 384. 

Wash.—Christensen v. Koch, 148 P. 
585, 85 Wash. 472. 


See Roche v. Norfleet, 63 Ill.App. 
612 (where a fraudulent and criminal 
device was resorted to in order to 
make it appear that an encumbrance 
on the property had been released). 


31. Jameson v. Richardson, 13 Ky. 
Op? 9127 40) KynL 61.0 Maliktons av, 
French, 150 A. 28, 159 Md. 126; Zitek 
v. McCabe, 92 Pa.Super. 422; Reuter 
v. Lawe, 56 N.W. 472, 86 Wis. 106. 


[a] Thus a mere reference by a 
vendor, in a conversation with the 
purchaser, to the property as “my 
land” is not such a direct representa- 
tion that he has Pood title as will in- 
validate the sale. Reuter v. Lawe, 56 
N.W. 472, 86 Wis. 106. 


22. U.S.—Hough v. Richardson, 12 
F.Cas.No. 6,722, 3 Story 659. 


Tll.—White v. Sutherland, 
181. 


Ky.—Casey v. Allen, 1 A.K.Marsh. 
465, 10 Am.D. 750. 


Md.—Milkton v. French, 150 A. 28, 
159 Md. 126. : 


W.Va.—Wamsley v. Currence, 23 W. 
Va. 543. 

See Dimmock v. Hallett, L.R. 2 Ch. 
21 (to same effect). But see Fenton 
v. Browne, 14 Ves.Jr. 144, 33 Reprint 
476 (dictum to the effect that indefi- 
nite representations, although char- 

acterized as such by the court, in con- 
junction with other circumstances not 
present in the case, might vitiate the 
sale). 


“The language does not condescend 
to detail. The words used are so 


445, 


58 S.W. (2d) 


64 Ill. 


-[§§ 118-119 


be based on information only and not on personal 
knowledge is not sufficient to prevent their availa- 
bility for the purpose of the avoidance of the sale.** 


[§ 119] (b) Representations of Opinion—aa. In 
Statements which relate merely to mat- 
ters of opinion on which buyer and seller are equally 
competent and qualified to form their own concelu- 
sions eannot be made the basis for a claim of fraud 
or misrepresentation.*# 
statements of fact,?> and, ordinarily, a party to whom 


Such statements are not 


vague and general as to be incapable 
of particular application. They fail, 
therefore, to amount to a representa- 
tion and are but the indefinite gener- 
alities of exaggeration.’”” Mitkton v. 
French, 150 A. 28, 32, 159 Md. 126. 
23. Hogan v. Wixted, 138 Mass. 
270; Boles y. Aldridge, 175 S.W. 1052, 
rele 209 [rev (Civ.App.) 153 S.W. 


34 U.S.—Smith v. Richards, 13 
Pet.. (U.S.) 26, 10 L.Ed. 42. 

Ala.—Bradfield v. Elyton Land Co., 
8 So. 383, 938 Ala. 527; Griel v. Lomax, 
6 So. 741, 89 Ala. 420; Crown v. Car- 
riger, 66 Ala. 590; Saltonstall v. Gor- 
don, 33 Ala. 149; Juzan v. Toulmin, 9 
Ala. 662, 44 Am.D. 448. 


Colo.—People v. Tynon, 29 P. 809, 
2 Colo.App. 131. 

Fla.—Geo. E. Sebring Co. v. Skin- 
ner, 1299So: 759,100) law3i5. 


Tll.—Tuck v. Downing, 76 Ill. 71; 
Douglass v. Littler, 58 Ill. 342. See 
White v. Sutherland, 64 Ill. 181 (rec- 
ognizing rule). 

Ky.—Smith v. Corbin, 123 S.W. 277, 
135 Ky. 727. See Smith v. Fisher, 5 
J.J.Marsh. 188 (dictum to same ef- 
fect). 

Nps mee ge v. Thompson, 9 Miss. 

Mo.—McCaw v. O'Malley, 249 S.W. 
41, 298 Mo. 401. 

Neb.—Realty Inv. Co. v. Shafer, 137 
N.W. 873, 91 Neb. 798; McKibbin v. 
Day, 98 N.W. 845, 71 Neb. 280. 


N.J.—Industrial Savings, ete., Co. v. 
Plummer, 92 A. 583, 84 N.J.Eq. 184, 
L.R.A.1915C 613. 

N.Y.—Davis v. Sims, Lalor 234; 
Hutchinson v. Brown, Clarke 408. 


N.D.—Heald v. Yumisko, 75 N.W. 
806, 7 N.D. 422. ; 

Okl.—Wyrick v. Campbell, 
267, 67 Okl. 240; 
PL6UOVLMOkL 70 

Or.—Union Savings & Loan Ass'n 
v. Getty, 296 P. 878, 135 Or. 565. 


On a v. McCabe, 92 Pa.Super. 


Li Ones 
Long v. Kendall, 87 


S.C.—Means v. Brickell, 20 S.C.L. 
657. 
Tex.—Oneal v. Weisman, 88 S.W. 


290, 39 Tex.Civ.App. 592. 


Va.—Max Meadows Land, etc., Co. 
v. Brady, 22 S.E. 845, 92 Va. 71. 


Wash.—Van Horn v. O’Connor, 85 
P. 260, 42 Wash. 513; West Seattle 
Land, etc., Co. v. Herren, 48 P. 341, 16 
Wash. 665; Baker-Boyer Nat. Bank v. 
Hughson, 31 P. 423, 5 Wash. 100. See 
Freeman v. Gloyd, 86 P. 1051, 1053, 
43 Wash. 607, 716; Reilly v. Gottleb, 
85 P. 675, 43 Wash. 9 (both recogniz- 
ing rule). 

W.Va.—Whittaker v. South West 
Virginia Imp. Co., 12 S.E. 507, 34 W. 
Va. 217. 


Wis.—Suessenguth v. Biggenheim- 
er, 40 Wis. 370; Morrison v. Koch, 32 
Wis. 254. 


35. U.S.—Southern 


Development 


Mor later cases, developments and changes in the law see Annotations, same title and section number, 
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they are made is not justified in relying on them,?* 
so that, in the absence of special circumstances en- 


Co. v. Silva, 8 S.Ct. 881, 125 U.S. 247, 
31 L.Ed. 678. 

Cal.—Stockton v. Hind, 196 P. 122, 
51 Cal.App. 131. 

Ill.—-Bouxsein v. First Nat. Bank, 
127 N.E. 133, 292 Ill. 500. 

Mass.—Tucker v. White, 125 Mass. 

Okl.—Coley v. Dore, 156 P. 164, 56 
Okl. 443. 

36. Cal.—Stockton v. Hind, 196 P. 
122, 5 CalApp.13i, 

Ill.— Douglass v. Littler, 58 Ill. 342. 


Iowa.—Dawson v. Graham, 48 Iowa 
878; Iongshore v. Jack, 30 Iowa 298. 


ee ent v. White, 125 Mass. 
344. 


Neb.—McKibbin v. 
845, 71 Neb. 280. 


Okl1.—Coley v. Dore, 156 P. 164, 166, 
56 Okl. 443 [cit Cyc]. 

Tex.—Corbett v. McGregor, 131 S. 
W. 422, 62 Tex.Civ.App. 354; Oneal v. 
Weisman, 88 S.W. 290, 39 Tex.Civ. 
App. 592; Hawkins v. Wells, 43 S.W. 
816, 17 Tex.Civ.App. 360. 


Va.—Wren v. Moncure, 28 S.E. 588, 


Day, 98 N.W. 


95 Va. 359; Watkins v. West Wythe- 
a Land, etc., Co., 22 S.H. 554, 92 
Pioae ld 


Wis.—Suessenguth v. Bingenheim- 
er, 40 Wis. 370. 

See Bernard v. Duncan, 38 Mo. 170, 
90 Am.D. 416 (to same effect). 


37. Juzan v. Toulmin, 9 Ala. 662, 
44 Am.D. 448; Hawkins v. Wells, 43 
S.W. 816, 17 Tex.Civ.App. 360; West 
Seattle Land, etc., Co. v. Herren, 48 
P. 341, 16 Wash. 665; Rasch v. Horne, 
[1930] 3 Dom.L.R. 647 [rev (1929) 4 
Dom.L.R. 809; 38 Man. 600]; » See 
Wokoun vy. Jameson, 167 N.W. 676, 183 
Iowa 956 (recognizing existence of ex- 
ceptions to rule that statements of 
opinion are not available, where spe- 
cial circumstances exist). 

Circumstances enlarging right of 
reliance see infra §§ 166-171. 


[a] Requisite elements where such 
circumstances do exist have been held 
to include (1) knowledge of the falsi- 
ty (see infra § 157 text and note 93) 
(2) ana an intent to deceive (see in- 
fra § 158 text and note 6). 


38. U.S.—Southern Development 
Co. v. Silva}8 S.Ct. 881, 125 U.S. 247, 
31 L.Ed. 678; Ferson v. Sanger, 8 F. 
Cas.No. 4,752, 1 Woodb.&M. 138. 


Ala.—Lockwood v. Fitts, 7 So. 467, 
90 Ala. 150. 


Ark.—Wright v. Boltz, 
201, 87 Ark. 567. 


Cal.—Elko Mfg. Co. v. Brinkmeyer, 
15° Po(2dy 751,' 216 Cal. 658; Lee’ v. 
McClelland, 52 P. 300, 120 Cal. 147; 
Rendell v. Scott, 11 P. 779, 70 Cal. 514; 
Coleman v. Dawson, 294 P. 13, 110 Cal. 
App. 201; Tahoe Pines Co. v. Newman, 
210 P. 445, 59 Cal.App. 186; Stockton 
v. Hind, 196 P. 122, 51 Cal.App. 131; 
Melicharek v. Colkins, 183 P. 457, 42 
Cal.App. 148; Carlson v. Farm Land 
Inv. Co., 164 P. 344, 348, 32 Cal.App. 
538. 

Colo.—Madsen v. Carpenter, 190 P. 
528, 68 Colo. 432. 

Fla.—Stokes v. Victory Land Co., 
128. So. 408, 99 Fla. 795; Glass v. 
Craig, $1 So. 332, 83 Fla. 408. 

Tll.—Bouxsein v. First Nat. Bank, 
127 N.B. 133, 292 Ill. 500; Crocker v. 
Manley, 45 N.E. 577, 164 Ill. 282, 56 
Am.S.R. 196; Brady v. Cole, 45 N.E. 
438, 164 Ill. 116. 

Ind.—Conwell v. Clifford, 45 Ind. 
392; Frenzel v. Miller, 37 Ind. 1, 10 
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Am.R. 62. 


Iowa.—Gate City Land Co. v. Heil- 
man, 45 N.W. 760, 80 Lowa 477; Daw- 
son v. Graham, 48 Iowa 378; Long- 
shore v. Jack & Co., 30 Iowa 298. 


Ky.—Morse v. Duryea, 192 S.W. 
477, 174 Ky. 234; Livermore v. Mid- 
dlesborough Town-Lands Co., 50 S.W. 
6, 106 Ky. 140, 20 Ky.L. 1704 [foll 
Jones v. Middlesborough Town-Lands 
Co., 50 S.W. 28, 106 Ky. 194]; Seng v. 
Keeler, 37 S.W. 581, 18 Ky.L. 656; 
Huls v. Black, 14 Ky.L. 805. 

Me.—Abbott v. Fellows, 100 A. 657, 
116 Me. 173; Bean v. Herrick, 12 Me. 
262, 28 Am.D. 176. 


Md.—Milkton v. French, 150 A. 28, 
159 Md. 126; Hall v. Brown, 94 A. 
530, 126 Md. 169. 


Mass.—Tucker v. White, 125 Mass. 
344, 


Mo.—Glassco¢ék v. Minor, 11 Mo. 
655; Connecticut Mut. L. Ins. Co. v. 
Guseman, 172 S.W. 396. 186 Mo.App. 
236. See Herman v. Hall, 41 S.W. 
733, 140 Mo. 270 (recognizing rule); 
Bernard v. Duncan, 38 Mo. 170, 90 Am. 
D. 416 (to same effect); Willizmson 
v. Harris, 151 S.W. 500, 167 Mo.App. 
347 (recognizing rule). 

Mont.—Ott v. Pace, 
Mont. 

Neb.—Canon v. Farmers’ Bank, 91 
N.W. 585, 3 Neb. (Unoff.) 348. See 
Rawlins v. Myers, 148 N.W. 915, 917, 
96 Neb. 819 [cit Cyc] (recognizing 
rule); Moore v. Scott, 66 N.W. 441, 
47 Neb. 346 (to same effect). 

N.J.—Wise v. Fuller, 29 N.J.Eq. 257. 

N.C.—Conly v. Coffin, 20 S.E. 207. 
115 N.C. 563. See Stewart v. Salis- 
bury Realty, ete; Co., 74 S.H. 736; 159 
N.C. 230 (recognizing rule); Walsh v. 
Hall, 66 N.C. 233 (dictum to same 
effect). 

Okl.—-Coley v. Dore, 156 P. 164, 166, 
56 Okl. 443 [cit Cyc]; Ames v. Milam, 
oe Pa 94d abs Okie 739. 


Or.-——Henrickson v. Hillsboro Gar- 
den Tracts, 152 P. 495, 78 Or. 496; 
Marshall v. Hillsboro Garden Tracts, 
L520 Pb. 4935°7 85 Or. $89 

S.C.—Rupart v. Dunn, 30 S.C.L. 101. 


Tenn.—Maney v. Porter, 3 Humphr. 
347 [error dism 4’How. (U.S.) 55, 11 
L.Ed. 873]; Leiker v. Henson, (Ch. 
App.) 41 S.W. 862. 

Tex.—Binder v. Millikin, (Civ.App.) 
201 S.W. 239; Corbett v. McGregor, 
131 Siw. 422)° 62° -Tex.Civ. Appr 354; 
Hawkins v. Wells, 43 S.W. 816, 17 
Tex.Civ.App. 360. 

Va.—Hicks v. Wynn, 119 S.E. 133, 
137 Va. 186; Anderson v. Creston 
Land Co., 31 S.H. 82, 96 Va. 257; Wren 
v. Moneure, 28 S.E. 588, 95 Va. 359; 
Lambert v. Crystal Springs Land Co., 
27 S.E. 462; Watkins v. West Wythe- 
ville Land, etc., Co., 22 S.H. 554, 92 
Va. 1; Lake v. Tyree, 19 S.E. 787, 
90 Va. 719; Moore v. Barksdale, 25 S. 
EB. 529, 2 Va.Dec. 416. See Strickland 
vy. Contonwine, 124 S.E. 292, 140 Va. 
193; Grim v. Byrd, 32 Gratt. (73 Va.) 
293 (both recognizing rule). 

Wash.—Baker-Boyer Nat. Bank v. 
Hughson, 31 P. 423, 5 Wash. 100. 

W.Va.—Wamsley v. Currence, 
W.Va. 543. 

Wis.—Spence v. Geilfuss, 62 N.W. 
529, 89 Wis. 499. 

Eng.—Bisset v. Wilkinson, 42 T.L. 
Rei 273 

Can.—Mey v. Simpson, 42 Can.S.C. 
230 [aff 17 Man. 597]. 

Man.—Rasch v. Horne, [1930] 3 
Dom.L.R. 647 [rev [1929] 4 Dom.L.R. 
809, 38 Man. 600]. 
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larging the right of relianee,?? they are not avail- 
able in avoidance of the sale.*% 


If, however, the 


Ont.—Fox v. DeBelleperche, 12 Ont. 
Na 275 [dism appeal 11 Ont.W.N. 

See Sherwood v. Salmon, 5 Day 
(Conn.) 439, 5 Am.D. 16 [overr Sher- 
wood v. Salmon, 2 Day (Conn.) 128]; 
Gaisser v. Hansen. 25 Ohio Cir.Ct.N.S. 
262; Whitney v. Richards, 53 P. 1122, 
ai eae 226 (all three recognizing 
rule). 


“The mere expression of an opinion 
. even in strong and positive 
language, is no fraud, though it be 


false.” Lake v. Tyree, 19 S.Ic. 787, 90 
Va. 719, 7238: 
{a] “The reason of this rule is 


that, while the person to whom the 
representations are made has the 
right to rely on them, he is assumed 
to be equally able to form his own 
opinion and to come to as correct a 
conclusion as the other party, and 
therefore cannot claim to be misled 
by such opinion.” Brady v. Cole, 45 
N.E. 438, 440, 164 Ill. 116. 


[b] Claim so extravagant and all- 
inclusive that common experience 
demonstrates that it has never been 
realized to the full and literal extent 
of the statement cannot be relied on 
as a statement of fact but is to be 
taken as a mere expression of belief 
or opinion. Milkton v. French, 150 A. 
28, 159 Md. 126. 


[ec] Disclaimer of personal knowl- 
edge (1) as by the vendor's statement 
accompanying the representations, 
that he had never seen the land (Hunt 
v. Blanton, 89 Ind. 38; Lundy v. Clou- 
tier, 15 West.L.R. 190; Mey v. Simp- 
son; 1%) Man. \ 597) [aff 42" Caniscch 
230]), (2) or knows nothing of it or 
of the particulars which he states 
except what he has heard from oth- 
ers (Mississippi Union Bank v. Wil- 
kinson, 11 Miss. 78; Barnard v. Dun- 
can, 38 Mo. 170, 90 Am.D. 416; Peyton 
v. Griffin, 143 S.E. 525, 195 N.C. 685; 
Crist v. Dice, 18 Ohio St. 536; Larsen 
v. Chapin, 265 PRP. 441, 125 Or. 7), (3) 
or has learned from his deed, which 
he exhibits (Carwell v. Dennis, 143 S. 
W. 135, 101 Ark. 603), (4) particularly 
where such information is accom- 
panied by the statement that he is 
unwilling to be responsible for the 
truth of his information (Mississippi 
Union Bank v. Wilkinson, 11 Miss. 78; 
Crist v. Dice, 18 Ohio St. 536), ordi- 
narily indicates that the representa- 
tions are mere matters of opinion, 
not to be relied on, and incapable of 
serving as a basis for fraud or mis- 
representation. (5) But there is 
some authority holding that that re- 
sult does not follow where the dis- 
claimer is accompanied by statements 
indicating the source of the informa- 
tion and vouching for the reliability 
of the person to whom such reference 
is made, asa matter within the speak- 
er’Ss personal knowledge (Wilcox vy. 
Iowa Wesleyan University, 32 Iowa 
3867; Maddox v. Clark, 175-S.W. 1053, 
107 Tex. 212 [aff (Civ.App.) 163 S.W. 
309]; Bales v. Aldridge, 175 S.W. 
1052, 107 Tex. 209 [rev (Civ.App.) 153 
S.W. 373]), (6) although it has been 
held by some authorities that, even 
so, the disclaimer is still operative 
unless the representations as to re- 
liability of the informant are actu- 
ally fraudulent (Cooper v. Lovering, 
106 Mass. 77), (7) and by other au- 
thorities the doctrine stated with ref- 
erence to vouching for the liability 
of the informant is not followed, but 
the general rule as to the effect of a 
disclaimer of personal knowledge is 
applied even in such cases (Moore vy. 
Scott, 66 N.W. 441, 47 Neb. 346). (8) 
Where, despite the speaker’s state- 
ment.that he has not seen the land 
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assertion of opinion is one of such a character that 
it contains implicit within itself the assertion of 
a fact, the rules applicable are those with reference 
to representations of fact rather than those as to 
expressions of opinion generally ;*° 
may be true if the statement purports to be based 
on an alleged fact or is asserted as an existing fact.*° 
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and the same 


What amounts to an expression of opinion as com- 


himself, he makes a great showing 
of care in ascertaining the facts, by 
reference to soil samples, photo- 
graphs, and statements of employees 
who have examined it, without spe- 
cifically notifying the other party 
that the sources referred to consti- 
tute all his knowledge about the prop- 
erty, the disclaimer does not reduce 
his assertions to the level of mere 
statements of opinion not to be re- 
lied on. Groppengiesser v. Lake, 36 
BP. 1036, 103 ‘Cal. 37. 


[d] Expressions customarily un- 
derstocd in particular occupation as 
being mere statements of opinion as 
to the realty involved in such occu- 
pation, such as the statement, among 
miners, that there is a certain quanti- 
ty of ore ‘in sight’”’ are not such rep- 
resentations of fact as afford a 
ground of attack on the validity of a 
sale between persons engaged in that 
occupation. Southern Development 
Co. v. Silva, 8 S.Ct. 881, 125 U.S. 247, 
31 L.Ed. 678. 


[e] Interpretation of written in- 
strument accessible to both parties, 
by one of them, is not of such char- 
acter as to afford a basis for invali- 
dating a sale. Hicks v. Wynn, 119 S. 
Helse. 13.0, Vas «Los 


{[f] Obviously indefinite estimate 
of amount or quantity is ordinarily 
not intended nor to be relied on as a 
positive assertion of a fact and hence 
is not a basis of fraud (1) as where 
it is represented that the amount of 
water discharged from a mill dam is 
about three times that whose use is 
granted with the land (Morrison v. 
Koch, 32 Wis. 254), (2) or where the 
vendor estimates that there is a cer- 
tain amount of timbered land and that 
it contains a certain quantity of tim- 


ber (Abbott v. Fellows, 100 A. 657, 
116 Me. 173). 
{g] Qualifications of statements 


of fact (1) by the party making them, 
by such expressions as that they are 
true “in his judgment” (Southern De- 
velopment Co. v. Silva, 8 S.Ct. 881, 
125) U.S) ) 247,) 31 LEd: 678) | (2) “or 
“opinion” (Southern Development Co. 
vy. Silva, supra) reduce them to the 
category of mere statements of opin- 
ion not available as a foundation for 
fraua or misrepresentation avoiding 
the contract. 


[h] Reference to representations 
of third persous.—One who, as an in- 
ducement to a sale of land, in good 
faith states to the purchaser that re- 
liable third persons have represented 
the land to him as being of a certain 
character, and who at the same time 
states that he has no personal knowl- 
edge in regard to the land, does not 
thereby adopt such representations as 
his own, and rescission cannot be had 
merely because they prove false. 
Moore vy. Scott, 66 N.W. 441, 47 Neb. 
346. 

39. Ala.—Pitts v. Cottingham, 9 
Port. 675. 

Cal.—Harris v. Miller, 235 P. 981, 
196 Cal. 8; Tracy v. Smith, 165 P. 
Bao; ltd coal LO 

Ind.—Boltz v. O’Conner, 
496, 45 Ind.App. 178. 


90 N.E. 


N.J.—Hibel v. Von Fell, 38 A. 201, 
55 N.J.Eq. 670. 


Va.—Grim v. Byrd, 32 Gratt. (73 
Va.) 298. 

Eng.—Smith v. Land, 
287CHi Dy. 

See Ellis v. Annis, 173 N.W. 282, 
187 Iowa 423 (recognizing rule); 
Wright v. Wright, 37 Mich. 55 (to 
same effect). 

[a] Rule explained.—‘It is ma- 
terial to observe that it is often 
fallaciously assumed- that a _ state- 
ment of opinion cannot involve the 
statement of a/ fact. In a case 
where the facts are equally well 
known to both parties, what one of 
them says to the other is frequently 
nothing but an expression of opin- 
ion. The statement of such opinion 
is in a sense a statement of a fact, 
about the condition of the man’s own 
mind, but only of an irrelevant fact, 
for it is of no consequence what the 
opinion is. But if the facts are not 
equally known to both sides, then 
a statement of opinion by the one 
who knows the facts best involves 
very often a statement of a material 
fact, for he impliedly states that he 
knows facts which justify his opin- 


etc., Corp., 


ion.” Smith v. Land, etc., Corp., 28 
Chup web: 
40. Harris v. Miller, 235 P. 981, 


196 Cal. 8; French v. Freeman, 217 
P. 515, 191 Cal, 579; Stone v. McCar- 
ty, 220 P. 690, 64 Cal.App. 158; Stock- 
ton sv, Hind, ASG) Ps w2) 2) pda Cale App: 


ie Shackelton v. Lawrence, 65 Ill. 
[a] Other statement of rule.— 


“The statement of the truth of a mat- 
ter in the form of an opinion which 
the party is shown to know was false 
is a misrepresentation of fact.” 
Stewart v. McAllister, (Tex.Civ. App.) 
209 S.W. 704 [error dism 41 S.Ct. 321, 
255 U.S. 559, 65 L.Ed. 785]. 


41. Harris v. Miller, 235 P. 
196 Cal. 8; French v. Freeman, 217 
Py b16, eL91 Cal’, 5.79% Ehotchkissavi 
Bon Air Coal, ete., Co., 78 A. 1108, 108 
Me. 34; Miranovitz v. Gee, 157 N.W. 
790, 168 Wis. 246. 

42. Representations of price or 
cost see infra § 150. 


981, 


43. U.S.—Southern Development 
Con ww. Silva,.8 S.Ct 1881, 25. W.S))24'7) 
31 L.Ed. 678; Byers v. Federal Land 
Co. 3 F.(2a) 9. 


Ark.—Cox v. Hart, 226 
148 Ark. 653 


S.W. | 522, 
Wright v. Boltz, 113 S; 
We 92.0087 aks 567. See English Ve 
North, 1668S .W. 577, 112 Ark. 489 (rec- 
ognizing rule). 


Colo.—People v. Tynon, 29 P. 809, 
2 Colo.App. 131. 


ype ie vy. Garman, 
9. 


Fla.—Pepple v. Rogers, 140 So. 205; 
Glass v. Craig, 91 So. 332, 83 Fla. 408. 


Ill.—Hustad v. Cerney, 151 N.E. 
871, 821 Ill. 354; Bouxsein v. First 
Nat. Bank, 127 N.E. 1338, 292 Ill. 500; 
Moore v. Recek, 44 N.B. 868, 163 Ill. 
17; Plummer v. Rigdon, 78), Ill, 222, 
20 Am.R. 261. 


Iowa.—Gate City Land Co. v. Heil- 
man, 45 N.W. 760, 80 Iowa 477. See 


4 Houst. 


-[§§ 119-120 


pared with a positive statement of fact depends on 
all the circumstances of the case.*t 


[§ 120] bb. Statements of Worth or Valuc.*? 
where either party’s representation to the other, urg- 
ed as vitiating the contract, is a mere statement as to 
value or worth, and only that, fraud or misrepresen- 
tation cannot be predicated thereon,** unless there 


So, 


Sykes v. Reiher, 91 N.W. $20 (recog- 
nizing rule). 

Kan.—Berridge v. O’Flanagan, 251 
Pee Oye lio 2m cat anes 

Ky.—Culton v. Asher, 149 S.W. 946, 
149 Ky. 659; Jones v. Middlesborough 
Town-Lands Co., 50 S.W. 28, 106 Ky. 


194; Seng v. Keller, 37 S.W. 581, 18 
Ky.L. 656; Marshall v. Lewis, 4 Litt. 
140. See Gill vy. Anglo-American As- 
soc., 52° S.We.' 929, 21 Ky.L. 690 (to 


same effect). 


Me.—Bean v. Herrick, 12 Me. 262, 
28 Am.D. 176. 


Mass.—Cooper v. 
Mass. 77 


Mich.—Kowalski v. Rusin, 217 N.W. 
768, 242 Mich. 1; Albright v. Stock- 
hill, 175 N.W. 252, 256, 208 Mich. 468 
[cit Cyc]; Hammer v. Martin, 171 
N.W. 419, 205 Mich. 359. See Pound 
v. Clum, 170 N.W. 41, 204 Mich. 28 
(recognizing rule). 

Minn.—Tretheway v. Hulett, 54 N. 
W. 486, 52 Minn. 448. 


Mo.—McCaw vy. O’Malley, 249 S.W. 
41, 298 Mo. 401; Thomas v. Goodrum, 
231 S.W. 571; Hodges v. Torrey, 28 
Mo. 99; Connecticut Mut. L. Ins. Co. 
v. Guseman, 172 S.W. 396, 186 Mo. 
App. 236. 


Mont.—Ott v. Pace, 115 P. 37, 43 
Mont. 82. 


Neb.—Realty Inv. Co. v. Shafer, 137 
N.W. 873, 91 Neb. 798; McKibbin v. 
Day, 98 N.W. 845, 71 Neb. 280. See 
McKnight v. Thompson, 58 N.W. 453, 
39 Neb. 752 (recognizing rule). 


N.J.—Industrial Savings, ete., Co. 
v. Plummer, 92 A. 583, 84 N.J.Eq. 184, 
L.R.A.1915C 613; Wise v. Fuller, 29 
Nal. Bawme257. 


N.Y.—Brang v. Stachnik, 257 N.Y.S. 
671, 235 App.Div. 591 [appeal dism 
184 N.E. 133, 260 N.Y. 656]; Meritas 
Realty Co. v. Farley, 151 N.Y.S. 1052, 
166 App.Div. 420 [rev 147 N.Y.S. 503, 
85 Misc. 321, and aff 121 N.E. 879, 224 
N.Y. 671]; Seis v. Plaisantin, 65 N.Y. 
S. 70, 52 App.Div. 206; Cooper v. 
Harvey, 16 N.Y.S. 660; Davis v. Sims, 
Lalor 234; Hutchinson v. Brown, 
Clarke 408; Speiglemyer v. Crawford, 
6 Paige 254. See Fairchild v. Mc- 
Mahon, 34 N.E. 779, 139 N.Y. 294, 36 
Am.S.R. 701; Daiker v. Strelinger, 50 
N.Y.S. 1074, 28 App.Div. 220; White 
v. Lowden, 38 N.Y.S. 619, 8 Misc, 106, 
90 Hun 218 [aff .36 IN-Y.S.. 1135; 90 
Hun 218] (all three recognizing rule). 


N.C.—Conly v. Coffin, 20 S.E. 207, 
115 N.C. 563. 


N.D.—Heald v. Yumisko, 75 N.W. 
806, 7 N.D. 422. See Liland v. Tweto, 
125 N.W. 1032, 19 N.D. 551 (recogniz- 
ing rule). 


Okl.—Nowka v. West, 186 P. 220, 
77 Okl. 24; Wyrick v. Campbell, 170 
PA 267} 67 Okl. 240; Coley v. Dore, 156 
12% 164, 56 Okl. 443; Long v. Kendall, 
Sey 670, 17 Okl. 70. 


Or.—Fairbanks v. Johnson, 243 P. 
1114, 117 Or. 362; Rumbaugh v. Set- 
tlemeier, 171 P. 560, 88 Or. 105; Scott 
v. Wilson, 52 P. 180, 32 Or. 460. 


Pa.—Wolford & Wolford v. Con- 
way, 92 Pa.Super. 550; Richman v. 
Nock, 15 Montg.Co. 46. 


Lovering, 106 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 120] 


are special circumstances affecting their respective 
Thus mere praise or overval- 


rights and duties.** 


Tenn.—Knuckolls Vv. Lea, 10 
Humphry. 577. See McElya v. Hill, 59 
S.W. 1025, 105 Tenn. 319 (approving 
instructions, with reference to the ef- 
fect of representations of value, in 
conformity with the principles stated 
in the text). 

Tex.—Binder v. Millikin, (Civ. 
App:) “201° S°W. 239; “Patterson v. 
Bushong, (Civ.App.) 196 S.W. 962; 
Oneal v. Weisman, 88 S.W. 290, 39 
Tex.Civ.App. 592. See Varner v. Car- 
son, 59 Tex. 303; Massirer v. Milam, 
(Civ.App.) 223 S.W. 302 (both recog- 
nizing rule). 

Va.—Hull v. Fields, 76 Va. 594. 


Wash.—Baker-Boyer Nat. Bank v. 
Hughson, 31 P. 423, 5 Wash. 100. 


Wis.—O’Day v. Meyers, 133 N.W. 
605, 147 Wis. 549; Suessenguth v. 
Bingenheimer, 40 Wis. 370. See Hor- 


ton v. Lee, 82 N.W. 360, 106 Wis. 439 
(recognizing rule). 

Man.—Rasch v. Horne, [1930] 3 
Dom.L.R. 647 [rev [1929] 4 Dom.L.R. 
809, 38 Man. 600]. 


See Winkler v. Jerrue, 129 P. 804, 
20 Cal.App. 555 (recognizing rule); 
Boltz v. O’Conner, 90 N.E. 496, 45 
Ind.App. 178 (recognizing that as a 
rule representations of value are not 
statements of fact but are mere rep- 
resentations of opinion, but holding 
that in certain circumstances, of 
which the instant case was one, they 
are called affirmations of a fact and 
may affect the validity of the sale); 
Adcock v. Upton, (Miss.) 110 So. 772; 
Crompton v. Beedle, 75 A. 331, $3 Vt. 
287, 30 L.R.A.N.S. 748, Ann.Cas.1912A 
399 (last two recognizing rule). 


“An assertion . . . as to the past 
or prospective value of property .. . 
if not the affirmation of a _ specific 
fact affecting the quality, will, of it- 
self, form no substantive ground for 
a rescission of the contract. Such af- 
firmations are regarded as the expres- 
sions of mere judgment or opinion in 
reference to the matter upon which 
the purchaser is supposed to be com- 
petent to form as correct an opinion 
as the vendor. They are the usual 
and common assertions respecting the 
property, made for the purpose of ef- 
fecting a sale . and are not suf- 
ficient ground for rescinding the con- 
tract, unless proved to have been 
made with a fraudulent intent, or 
artifice is employed to aid the decep- 
tion.” Lockwood v. Fitts, 7 So. 467, 
90 Ala. 150. 


“A naked assertion . as to the 
present or future value of property 
does not imply knowledge, but must 
necessarily be understood as 
a mere matter of judgment or opin- 
ion; and upon a subject as to which 
the purchaser is generally supposed 
to be as competent to form a correct 
judgment as the vendor, I will not at- 
tempt to defend the morality of a 
false assertion either by the seller or 
buyer, in relation to his real opinion 
as to the value of property which is 
the subject of negotiations between 
them. It is sufficient to say the law 
presumes that each relies upon his 
own judgment and opinion as to the 
value of property, rather than upon 
the opinion of the other party to the 
negotiation, where the facts upon 
which the value of the property de- 
pends are equally known to_ both.” 
Speiglemyer v. Crawford, 6 Paige (N. 
Y.) 254, 256. 

[a] Rule limited.—(1) If the rep- 
resentation of value is one of such 
a character that it contains implicit 
within itself the assertion of a fact, 
-as where there is a positive represen- 
tation, essentially material to the 


VENDOR AND PURCHASER 


subject in question and which is false 
in fact, it may serve to vitiate the 
sale based thereon. Pitts v. Cotting- 
ham, 9 Port. (Ala.)’ 675; Dickey v. 
Dunn, 252 P. 770, 80 Cal.App. 724; 
Stockton v. Hind, 196 ‘P. 122, 51 Cal. 
App. 131; Crompton v. Beedle, 75 A. 
F So aVitn 29 th, O0n Ln ktoACNS.. aS, 
Ann.Cas.1912A 399. (2)> “AC ‘state= 
ment as to value may be a statement 
of fact, and such is the case where 
the seller has, or claims to have 
knowledge of the value, and the pur- 
chaser is in ignorance of the same, 
which fact is known to the seller, and 
the representations are made by the 
seller with the intention that they 
should be accepted as a fact, and they 
are so accepted by the purchaser.” 
Massirer v. Milam, (Tex.Civ.App.) 223 
S.W. 302, 304. (38) Representations of 
opinion containing factual elements 
in general see supra § 119 text and 
note 39. 


44. Cal.—Winkler v. Jerrue, 129 P. 
804, 20 Cal.App. 555. 


Conn.—Robert v. Finberg, 84 A. 366, 
85 Conn. 557. 


Towa.—Sutton v. Greiner, 159 N.W. 
268, 177 Iowa 532. 


Mich.—Pound v. Clum, 170 N.W. 41, 
204 Mich. 28. 


Neb.—MckKnight v. Thompson, 58 
N.W. 453, 39 Neb. 752; Cressler v. 
ey N.W. 363, 27 Neb. 515, 20 Am. 


N.Y.—Daiker v. Strelinger, 50 N.Y. 
S. 1074, 28 App.Div. 220. 


Wis.—Horton v. Lee, 82 N.W. 360, 
106 Wis. 439. 


See passim infra §§ 166-171. 


“Representations as to value are 
ordinarily matters of opinion and not 
actionable 7) «2. % -[but] this 
rule of law is not unbending. Ex- 
ceptions to it will multiply as fast 
as the prevention of fraud requires. 
A single representation as to value in 
a plain and aggravated case of cheat- 
ing will suffice.” Robert v. Finberg, 
84 A. 366, 368, 85 Conn. 557. 

[a] Even then (1) it has been held 
in order for such representations to 
serve as a basis of fraud, they must 
have been known when made, to be 
false (see infra § 157 text and note 
93) (2) and made with the intention 
to deceive (see infra § 158 text and 
note 

[b] Representations of value are 
not as matter of law and in every case 
statements of mere opinion incapable 
of serving as the basis for an avoid- 
ance of the sale for fraud or misrep- 


resentation. Obery v. Miller, 12 N.Y. 
St. -596. 
45. Ark——Cox’ v. Hart, 226 S.wWw. 


522, 148 Ark. 653. 

Cal.—Lee v. McClelland, 52 P. 300, 
120 Cal. 147; Tahoe Pines Co. v. New- 
man, 210 P. 445, 59 Cal.App. 186. 


Del.—Wiest v. Garman, 4 Houst. 
TS: 


Ga.—Collier v. Harkness, 26 Ga. 362, 
71 Am.D. 216. ’ 

Ill.—Pustetniak v. Vilimas, 185 N. 
EB. 611, 352 Ill. 270; Hustad v. Cerney, 
151 N.E. 871, 321 Ill. 354; Schramm 
VaeeO CONMOrA JS sllla oso, huh whys 
Downing, 76 Ill. 71; Miller v. Craig, 
36 Ill. 109. 

Iowa.—Dawson v. Graham, 48 Iowa 
378. 

Md.—Milkton vy. French, 150 A. 28, 
159 Md. 126. 

Mo.—McCaw v. O’Malley, 249 S.W. 
41, 298 Mo. 401; Thomas v. Goodrum, 
231 S.W. 571; Morgan County Coal 
Co. v. Halderman, 163 S.W. 828, 254 
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uation by the seller,*® depreciation by the buyer,*® 
or dealer’s talk*7? does not constitute fraud or mis- 


Mo. 596; Hodges v. Torrey, 28 Mo. 
99; Connecticut Mut. Life Ins. Co. v. 
Guseman, 172 S.W. 396, 186 Mo.App. 
236. See Connecticut Mut. L. Ins. Co. 
v. Carson, 172 S.W. 69, 186 Mo.App. 
221 (dictum to same effect). 


Mont.—Ott v. Pace, 115 P. 37, 43 
Mont. 82. 


N.Y.—Taylor v. Fleet, 4 Barb. 95 
[rev on other grounds 1 Barb. 471]. 


N.C.—Conly v. Coffin, 20 S.B. 207, 
115 N.C. 563. See Walsh v. Hall, 66 
N.C. 233 (dictum to same effect). 

N.D.—Heald v. Yumisko, 75 N.W. 
806, 7 N.D. 422. ‘ 

Or.—Bell v. Spain, 222 P. 322, 223 
P. 235, 110 Or. 114; Scott v. Walton, 
52 P. 180, 32 Or. 460. 


Pa.—Wolford v. Conway, 92 Pa.Su- 
ae pao Richman v. Nock, 15 Montg. 
oO. : 


Tenn.—Knuckolls Vv. Lea, 10 
Humphr. 577. 
Tex.—Patterson v. Bushong, (Civ. 


App.) 196 S.W. 962; Oneal v. Weis- 
man, 88 S.W. 290, 39 Tex.Civ.App. 592. 

Va.—Wren vy. Moncure, 28 S.E. 588, 
95 Va. 359. 


Man.—Rasch v. Horne, [1930] 3 
Dom.L.R. 647 [rev [1929] 4 Dom.L.R. 
809, 38 Man. 600]. 

“Mere exaggeration, expressed in 
vague and general terms, will not con- 
Stitute fraud.” Dawson v. Graham, 
48 Iowa 378, 380. 


46. People v. Tynon, 29 P. 809, 2 
Colo.App. 131; Culton v. Asher, 149 
S.W. 946, 149 Ky. 659; Swimm v. 


Bush, 23 Mich. 99. 


47. U.S.—Southern Development 
Co. v. Silva, 8 S.Ct. 881, 125 U.S. 247, 
81 L.Ed.) 6783) In) re » Miley, 187 chy 
177; Mather v. Barnes, 146 F. 1000. 


Neb.—McKibbin v. Day, 98 N.W. 
845, 71 Neb. 280. 


N.D.—Heald v. Yumisko, 75 N.W. 
806, 7 N.D. 422. 


Or.—Union Savings, etc., Assoc. v. 
Getty, 296 P. 878, 1385 Or. 565. 


Philippine.—Azarraga v. Gay, 52 
Philippine 599; Tang Ah Chan v. 
Gonzalez, 52 Philippine 180; Songco 
v. Sellner, 37 Philippine 254. 


Va.—Max Meadows Land, etc., Co. 
v. Brady, 22 S.E. 845, 92 Va. 71; Lake 
v. Tyree, 19 S.E. 787, 90 Va. 719; Hull 
vy. Fields, 76 Va. 594. 


Wash.—West Seattle Land, etc., Co. 
v. Herren, 48 P. 341, 16 Wash. 665. 


See Hanson v. Olson, (Iowa) 201 
N.W. 386; Johnston v. Dowsett, 23 
Man. 492 (both recognizing rule). 


“The law allows considerable lati- 
tude to seller’s statements, or dealer’s 
talk; and experience teaches that it 
is exceedingly risky to accept it at 
its face value. . . . Assertions con- 
cerning the property which is the sub- 
ject of a contract of sale, or in regard 
to its qualities and characteristics, 
are the usual and ordinary means 
used by sellers to obtain a high price 
and are always understood as afford- 
ing to buyers no ground for omitting 
to make inquiries. A man who relies 
upon such an affirmation made by a 
person whose interest might so read- 
ily prompt him to exaggerate the val- 
ue of his property does so at his peril, 
and must take the consequences of 
his own imprudence.” Songeo v. 
Sellner, 37 Philippine 254, 258 [quot 
ces v. Gay, 52 Philippine 599, 

4 


[a] Disclaimer of knowledge.— 
Where the seller’s statements with 
reference to the tract are accompanied 
by the qualification that they them- 
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representation. 
rule of caveat emptor applies.*® 


[§ 121] ec. Representations of Law. 
tions relating to matters of law do not ordinarily im- 
pair the validity of the sale,*? nor do statements of 
the legal effect or validity attaching to a fact situa- 
tion, where the facts are fully known to the person 


to whom the statement is made.®° 


such a character that the party to whom they are 


Against such representations the 
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Representa- 


sale.°8 


They are not of 


made has any right to rely on them,®! and are in the 


selves have not been over the proper- 
ty and are not much acquainted with 
it, they must be considered merely as 
commendatory expressions of opinion, 
and not as representations of fact. 
Mather v. Barnes, 146 F. 1000. 


43. Collier v. Harkness, 26 Ga. 362, 
71 Am.D. 216; Tretheway v. Hulett, 
54 N.W. 486, 52 Minn. 448; Hull v. 
Fields, 76 Va. 594. 


49. U.S.—Morel v. Masalski,’ 164 
N.E. 205, 333 Ill. 41; Drake v. Lat- 
pam 50 Tl. 270; Fish v. Cleland, 33 


: ender vonwell v. Clifford, 45 Ind. 
92. 


Ky.—Morse v. Duryea, 192 S.W. 477, 
174 Ky. 234. 


Minn.—Perkins v. Frinka, 15 N.W. 
115, 30 Minn. 241. 


N.Y.—Abraham v. Wechsler, 200 N. 
Y.S. 471, 120 Misc. 811 [aff 206 N.Y.S. 
877, 210 App.Div. 876]; De St. Lau 
rent v. Slater, 43 N.Y.S. 63, 19 Misc. 
a [aff 48 N.Y.S. 1103, 23 App.Div. 

Tenn.—Maney v. Porter, 3 Humphr. 
347 [error dism 4 How. (U.S.) 55, 11 
L.Ed. 873]. 


Tex.—Corbett v. McGregor, 131 S. 
W. 422, 62 Tex.Civ.App. 354. 


See Melicharek v. Colkins, 183 P. 
457, 42 Cal.App. 148 (to same effect); 
Canon v. Farmers’ Bank, 91 N.W. 585, 
3 Neh. (Unoff.) 348 (dictum to same 
effect); Banner v. Rosser, 31 S.E. 67, 
96 Va. 238 (to same effect). 


See Rusch v. Wald, 232 N.W. 875, 
202 Wis. 
limiting it to cases where there are 
no special circumstances enlarging 
the right to rely). 


[a] Bule applied.—The vendor’s 
statement that he was liable to be 
sent to prison for having already con- 
tracted to sell to another the same 
Jand which he later agreed to sell the 
purchaser and that he was greatly 
worried about it, whereby the pur- 
chaser was induced to assent to the 
substitution of other lands for those 
originally contracted for, is not a rep- 
resentation which will furnish a ba- 
sis for a claim of fraud. Marfiner 
v. Dennison, 20 P. 386, 78 Cal. 202. 


[b] However (1) where the speak- 
er misstates the result arising from 
the application to the facts of rules 
of law, in ignorance of those rules, 
so as to have the natural effect to 
one familiar with the law but not 
with the facts of a misstatement of 
fact, the representation has been re- 
garded as the statement of a fact and 
Subject to the rules with reference 
thereto (Champlin v. Saytin, 6 Paige 
(N.Y.) 189 [aff 18 Wend. 407, 31 Am. 
D. 382]), (2) and, similarly, where the 
conclusion is one of mixed law and 
fact, a misrepresentation necessarily 
dependent on and involving a false- 
hood as to the factual element, the 
misrepresentation vitiates the sale 
(Miller v. Hainy, 4 Bibb. (Ky.) 403). 


50. Abraham v. Wechsler, 200 N. 


877, 210 App.Div. 876]. See Marshall 
v. Hartman, (Fla.) 139 So. 441 (to 
same effect). 


Representations of title see infra §§ 
134-136. 

51. Fish v. Cleland, 33. Ill. 238; 
Abraham v. Wechsler, 200 N.Y.S. 471, 
120 Misc. 811 [aff 206 N.Y.S. 877, 210 
App.Div. 876]; Maney v. Porter, 3 
Humphr. (Tenn.) 347 [error dism 4 
How (U.S.) 55, 11 L.Ed. 873]. 

Right of reliance generally see in- 
fra § 161. 

52. ‘Fish v. Cleland, 33 Ill. 238; 
Conwell v. Clifford, 45 Ind. 392; Cor- 
bett v. McGregor, 131 S.W. 422, 62 
Tex.Civ.App. 354. 

53. Schneider v. Schneider, 
W. 159, 125 Towa 1. 


54. U.S.—White v. Ewing, 
451, 16 C.C.A.-296. 


Ala.—Joseph v. Decatur Land, etc., 
Co., 14 So. 739, 102 Ala. 346. 


Colo.—Farris v. Strong, 48 P. 963, 
24 Colo. 107; Adams v. Schiffer, 17 
Payot, dt Colo. 15,57 AmisS.Hie2 02, 


Ga.—Murphy v. Rugely, 100 S.E. 
729, 24 Ga.App. 262. 


Ill. Foster v. Illinois Zine Co., 83 
N.E. 859, 232 Ill. 349. See Brady v. 
Cole, 45 N.E. 438, 440, 164 Ill. 116 
(‘Promises for the future, and hope 
of realizing speculative profits, are 
not present fraud’); De Salvo v. An- 
derson, 200 Ill.App. 29. 


Kan.—Grindrod v. Wolf, 16 P. 691, 
88 Kan. 292; Fackler v. Ford, McC. 
21 [mod 24 How. (U.S.) 322, 16 L.Ed. 


98 N. 
69 F. 


462 (recognizing rule but 690] 


Ky.—Ryan Vv. Middlesborough 
Town-Lands Co., 52 S.W. 38, 106 Ky. 
181,21 Ky.L. 193; Livermore v. Mid- 
dlesborough Town-Lands Co., 50 S.W. 
6, 106 Ky. 140, 20 Ky... 1704 [foll 
Jones v. Middlesborough Town-Lands 
CO, 50 S2Wi.2:8,, LOG Keys L946 20? hey ner 
1744; Livermore v. Middlesborough 
Town-Lands Co., 50 S.W. 6, 106 Ky. 
140, 20 Ky.L. 1704 [foll Jones v. Mid- 
dlesborough Town-Lands Co., 50 S. 
W. 28, 106 Ky. 194, 20 Ky.L. 1744; 
Ryan v. Middlesborough Town-Lands 
Co;;_50 Siw. 13, 106) Ky. U8, 20 Ky tk 
193 (foll Decatur Mineral, etc., Co. 
v. Friedman, 56 S.W. 11, 108 Ky. 189, 
21 Ky.L. 1642)]; Pine Mountain Iron, 
etc.;, Co. va Bond, 500S,.W. 27, 21" Key, 
L. 142; Huls v. Black, 14 Ky.L. 805. 


Mo.—Edwards v. French, 263 S.W. 
132, 304 Mo. 194. 


Neb.—Perkins v. Lougee, 6 Neb. 
220; Canon v. Farmers’ Bank, 91 N. 
W. 585, 3 Neb. (Unoff.) 348. 


N.Y.—Meritas Realty Co. v. Farley, 
151 N.Y.S. 1052, 166 App.Div. 420 [rev 
147 N.Y.S. 503, 85 Misc! 321, and aff 
12 NB 8795224 NX. 6a Li. 


Lon Miller v. Fulmer, 25 Pa.Super. 
6. 

Tex.—Ore City Co. v. Rogers, (Civ. 
App.) 190 S.W. 226. 


Va.—Anderson yv. Creston Land Co., 
31 S.E. 82, 96 Va. 257; Max Meadows 


Y.S. 471, 120 Misc. 811 [aff 206 N.Y.S. | Land, etce., Co. v. Brady, 22 S.E. 845, 


— 


7 


[§§ 120-122 


nature of mere opinions regarding the law, always 
understood as such.°? 
foreign law is one of fact and subject to the rules ap- 
plicable thereto so far as regards its effect on a 


However, a representation of 


[§ 122] (c) Predictions and Promissory Repre- 
sentations. In like manner, a mere statement as to 
something to be done,°* or prediction as to what will 
happen®> in the future, at least if made in good 


92 Va. 71; Lambert v. Crystal Svring 
Land Co., 27 S.E. 462; -Watkins v. 
West. Wytheville Land, ete., Co., 22 
S.E. 554, 92 Va. 1; Slothower v. Oak 
Ridge Land Co., 27 S.E. 466, 2 Va.Dec. 
506; Moore v. Barksdale, 25 S.E. 
529, 2 Va.Dec. 416. See Wren v. Mon- 
cure, 28 S.B, 588, 95 Va. 359 (recog- 
nizing rule). 


Wash.—Manns v. Boston Harbor R., 
S. S. & Land Co., 144 P. 535, 82 Wash. 
411; West Seattle Land, etc., Co. v. 
Herren, 48 P. 341, 16 Wash. 665. 


W.Va.—Martin v. South Bluefield 
Land Co., 84 S.E. 493, 81 W.Va. 62; 
Buena Vista Co. v. Billmyer, 37 S.E. 
583, 48 W.Va. 382. 


See Conger v. Thomas, 242 N.W. 
815, 258 Mich. 702 (recognizing rule); 
Nelson v. Berkner, 166 N.W. 347, 139 
Minn. 301 (recognizing the doctrine 
of the text as the general rule); Field 
v. Hood River Orchard Land €o., 146 
P. 98, 75 Or. 223 (to same effect) ; 
Horton v. Lee, 82 N.W. 360, 106 Wis. 
439 (recognizing rule). 

[a] Resale—Meritas Realty Co. 
v. Farley, 151 N.Y.S. 1052, 166 App. 
Div. 420 [rev 147 N.Y.S. 503, 85 Misc. 


ea and aff 121 N.E. 879, 224 N.Y. 
55. Cal.—Elko Mfg. Co. v. Brink- 


meyer, 15 P.(2d). 751, 216 Cal. 658. 


Ill.—Morel v. Masalski, 164 N.F. 
205, 333 Ill. 41. 


Iowa.—Peterson v. McManus, 172 
N.W. 460, 187 Iowa 522. 
Ky.—Pine Mountain Iron, etc., Co. 


v. Ford, 50 S.W. 27, 21 Ky.L. 142; Huls 
v., Black, 14 Ky... 805: 


Md.—Milkton v. French, 150 A. 28, 
159 Md. 126. 


Mich.—Burlingame v. B. E. Taylor 
Realty Co., 225 N.W. 562, 247 Mich. 
109. 


N.M.—Berrendo Irrigated Farms 
Co. v. Jacobs, 168 P. 483, 23 N.M. 
290. 

Or.—Pace v. Edgmont Inv. Co., 4 P. 
(2d). 683, 138) Or. 323) Bell vi Spain; 
222..P.. 322, 223 Py, 235, 110 Or. 114, 125 
[quot Cyc]. 


Fulmer, 25 Pa.Super. 
106. 


Tenn.—Maney v. Porter, 3 Humphr. 
347 [error dism 4 How. (U.S.) 55, 11 
L.Ed. 873]. 


Wash.—Manns_ y. Boston Harbor 
R., ete., Co., 144 P. 535, 82 Wash. 411; 
West Seattle Land, ete,, Co. v. Herren, 
48 P. 341, 16 Wash. 665. See Becker 
v. Clark, 145 P. 65, 88 Wash. 37 (to 
same effect). 


Wis.—Spence v. Geilfuss, 62 N.W. 
529, 89 Wis. 499; Morrison v. Koch, 32 
Wis. 254. See Horton v. Lee, 82 N.W. 
360, 106 Wis. 439 (recognizing rule)- 


See Connecticut Mut. L. Ins. Co. v. 
Carson, 172 S.W. 69, 186 Mo.Arn. 221 
(dictum to same effect); Kreshover 
v. Berger, 116 N.Y.S. 20, 62 Misc. 613 
{rev on other grounds 119 N.Y.S. 737, 
135 App.Div. 27] (to same effect); 
Dimmock v. Hallett, L.R. 2 Ch. 21 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§ 122] 


faith,®* without more, is not such a representation 
as will entitle the party to whom it is made to have 
the sale avoided for fraud or misrepresentation. Of 
course, there is fraud if such a statement is accom- 
panied by material false representations of exist- 
ing facts sufficient in themselves and independent as 
to the statements as to the future.®* 


False representation of intention or belief. Con- 
sequently, according to some authorities, any prom- 
ise of what a party says he intends to do at some 


(holding a statement that the land 
“in course of time may” be enhanced 
in value in certain designated ways is 
no basis for fraud or misrepresenta- 
tion affecting the validity of the sale). 

{a] Predicticn as to probable leg- 
islative, administrative, or judicial 
action is not such a representation 
as affords a basis for a claim of fraud 
or misrepresentation invalidating the 
sale. Elko Mfg. Co. v. Brinkmeyer, 
15 P.(2d) 751, 216 Cal. 658; Burlin- 
game v. B. E. Taylor Realty Co., 225 
N.W. 562, 247 Mich. 109; Maney v. 
Porter, 3 Humphr. (Tenn.) 347 [error 
dism 4 How. (U.S.) 55, 11 L.Ed. 873]. 


56. Ala.—Nelson v. Shelby Mfg., 
ete., Co., 11 So. 695, 96 Ala. 515, 38 
Am.S.R. 116; Bradfield v. Elyton Land 
Co., 8 So. 383, 93 Ala. 527. 


Cal.—Dunger v. Whitney, 267 P. 933, 
92 Cal.App. 216. 


Fla.—Day v. Weadock, 134 So. 525, 
101 Fla. 333. 


Tll.— Grant v. Fellows, 58 Ill. 242. 


Ky.—Ryan Vv. Middlesborough 
Town-Lands Co., 50 S.W. 13, 106 Ky. 
18, 21 Ky.L. 193 [foll Decatur Mineral, 
etc., Co. v. Friedman, 56 S.W. 11, 108 
Ky. 189, 21 Ky.L. 1642]; Pine Moun- 
tain Iron, etc., Co. v. Ford, 50 S.W. 27, 
21 Ky.L. 142. 


La.—Pine Hills v. Lehmann, 
So. 209, 169 La. 838. 


Mich.—Burlingame v. B. EF. Taylor 
Realty Co., 225 N.W. 562, 247 Mich. 
109; Kellam v. Frischkorn Real Hs- 
tate Co., 219 N.W. 658, 242 Mich. 572. 


N.Y.—Brang v. Stachnik, 257 N.Y-S. 
671, 235 Anp.Div. 591 [appeal dism 
184 N.E. 1388, 260 N.Y. 656]. 


N.C.—Hinsdale v. W. I. Phillips Co., 
155 S-Ee 238,-199 N.C.. 563s. Turner v. 
Cape Fear Nav. Co., 17 N.C. 236. 


Or.—Henrickson v. Hillsboro Gar- 
den Tracts, 152 P. 495, 78 Or. 496; 
Marshall v. Hillsboro Garden Tracts, 

Pal bo Pe 93y Vo Or. 89. 


Tex.—Ore City Co. v. Rogers, (Civ. 
App.) 190 S.W. 226; Barnes & Mitchell 
v. Campbell, (Civ.App.) 179 S.W. 444. 


Va.—Anderson v. Creston Land Co., 
31 S.E. 82, 96 Va. 257; Lambert v. 
Crystal Springs Land Co., 27 S.E. 462; 
Watkins v. West Wytheville Land, 
etc) (Co. 222 Seb 1554, 92 - Via. 1+ See 
Wren v. Moncure, 28 S.E. 588, 95 Va. 
359 (recognizing rule). 


W.Va.—Martin v. South Bluefield 
Land Co., 94 S.E. 493, 81 W.Va. 62; 
Buena Vista Co. v. Billmyer, 37 S.E. 
583, 48 W.Va. 382. 


Representations or premises as to 
future conduct made in bad faith see 
infra text and notes 58, 59. 


57. Cal.—Long v. Los Altos Coun- 
try Club Properties, 9 P.(2d) 600, 122 
Cal.App. 116; Gater v. Skinner, 284 P. 
697, 103 Cal.App. 448. 


Idaho.—Pocatello Security Trust 
Co. v. Henry, 206 P. 175, 35 Idaho 321, 
27 A.L.R. 337 [foll Wright v. Spencer, 
226 P. 173, 39 Idaho 60]. 

Ky.—Coral Gables v. Barnes, 57 S. 
W.(2d) 18, 247 Ky. 292. 
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future time, or prediction of what will take place, 
although in fact he never intends to fulfill such 
promise, nor believes the prediction, is not suffi- 
cient;°® but other authorities hold that a false rep- 
resentation of a present intention to perform some 
definite act in the future, or of a belief in the truth 


of matters to occur in the future, may be such a 


Mich.—Conger v. Thomas & Lane, 
242 N.W. 815, 258 Mich. 702. 


N.J.—Roberts v. James, 85 A. 244, 
83 N.J.Law 492, Ann.Cas.1914B 859; 
Freggens v. Clark, 135 A. 681, 100 N. 
J.Eq. 389. 

Or.—Sharkey v. Burlingame _ Co., 
282 P. 546, 131 Or. 185 [foll Reihsen 
Mea en Cot-2821 B554, a3 1Or,. 


Pa.—Reilly v. 
Leg.J.N.S. 313. 


W.Va.—Martin v. South Bluefield 
Land Co., 94 S.E. 493, 81 W.Va. 62. 


And see cases infra this note. 


“A statement which by itself might 
be a mere expression of opinion may 
be so connected with a statement of 
a material fact as to amount to fraud. 
--,. If ia material fact is mis- 
represented, the addition of a promise 
to such misrepresentation does not 
prevent it from being fraud, if the 
other elements of fraud exist.” Poca- 
tello Security Trust Co. v. Henry, 206 
Eamne 177, 35 Idaho 321, 27 A.L.R. 

Ol. 


Tygard, 28 Pittsb. 


{a] Thus (1) fraudulent state- 
ments inducing a contract for sale of 
Jand, that a certain person is arrang- 
ing to engage in a certain business, 
and that plaintiff is then duly au- 
thorized by him to act in his behalf, 
relates to existing facts and, although 
coupled with statements as to acts 
to be performed in the future by the 
combination, is available as a basis 
of fraud. O’Connor yv. Lighthizer, 75 
P. 643, 34 Wash. 152. (2) Where a 
purchaser stated that a foundry and 
machine shop were immediately to 


be erected by him on the Jand pur-. 


chased, which would greatly enhance 
the value of adjoining land retained 
by the vendor, when in fact he had no 
intention of ever erecting such build- 
ings, the misrepresentation was held 
sufficient to vitiate the sale. Williams 
v. Kerr, 25 A. 618, 152 Pa. 560. 


58. Farris v. Strong, 48 P. 963, 
24 Colo. 107; Adams v. Schiffer, 17 P. 
21, 11 Colo. 15, 7 Am-S.R.-202; Grind- 
rod@=v. Wolf,-16Ps«691, 38 ‘Kan; 292; 
Perkins v. Lougee, 6 Neb. 220, 223; 
Miller v. Fulmer, 25 Pa.Super. 106, 
111. See Edwards v. French, 263 S. 
W. 132, 304 Mo. 194 (to same effect); 
Horton v. Lee, 82 N.W. 360, 106 Wis. 
439 (dictum to same effect). 


“The theory of the case is that a 
promise to do a future act, if accom- 
nanied with an intention not to per- 
form, constitutes an actionable fraud, 
and will justify a court of equity in 
cancelling the agreement procured 
thereby. This position is not tenable. 
It is well settled that to constitute 
an actionable fraud the representation 
must not only be false, but must re- 
late to a past or existing fact; and 
that fraud cannot be predicated upon 
a false representation as to a matter 
of intention, or upon an unfulfilled 
promise to perform an act made with 
the intention not to perform, although 
such representation or promise in- 
fluenced the complaining party to en- 
ter into the contract or transaction.” 
Farris v. Strong, 48 P. 963, 964, 24 


statement of fact as effectively to constitute misrep- 
resentation or fraud.®° 
out a promise or undertaking is not of itself con- 


The mere failure to carry 


Colo. 107. 


“Can fraud be predicated on a 
promise not performed for the pur- 
pose of avoiding a written instrument 
or bargain of any kind? I think not. 
To be available there must be a false 
assertion as to some existing matter 
by which the victim is induced to 
part with his money or property. If 
it is said that there was no intention 
on the part of the plaintiffs to per- 
form on their part . . , and that 
the defendant was induced to pur- 
chase the lot in question by the 
promise of the plaintiffs . . . , it 
may be answered that the defendant 
was content to take the plaintiff's 
promise, and fraud cannot be based 
on a failure to perform the same. In 
morals, the failure to perform such a 
promise may be without excuse or 
justification, but in law false repre- — 
sentations to authorize a rescission 
must be made in regard to existing 
facts.” Perkins v. Lougee, supra. 


“Neither a declaration of an inten- 
tion not really entertained, or a 
promise made with no intention of 
performance, is of itself a fraud that 


will vitiate a contract.” Miller v. 
Fulmer, supra. ' 
59. Ala.—Nelson v. Shelby Mfg., 


ete.,, Co. 11" So: 695; 996 “Ava: solos 
Am.S.R. 116. See Joseph v. Decatur 
Land, etc!, Co., 14 So. 739, 102 .Ala. 
346; Bradfield v. Elyton Land Co., 8 
So. 383, 93 Ala. 527 (both recognizing 
rule). 

Cal.—Gater v. Skinner, 284 P. 697, 
103 Cal.App. 448. 


Fla.—Home Seekers’ Realty Co. v. 
Menear, 135 So. 402, 102 Fla. 7 [foll 
Ditfurth v. Coral Gables Corporation, 
136 So. 470, 102 Fla. 671]; Nixon v. 
Temple Terrace Hstates, 121 So. 475, 
97 Fla. 392. 


Ill.—Owens v. Union Bank of Chi- 
cago, 260 Ill.App. 595. - 

La.—Hill v. Maguire, 140 So. 169, 
19 La.App. 798. 


Mich.—Dirr v. Adler, 247 N.W. 783, 
262 Mich. 688; Kefuss v. Whitley, 189 
N.W. 76, 220 Mich. 67. See Grand 
Rapids, etce., R. Co. v. Stevens, 107 N. 
W. 486, 148 Mich. 646 (holding it 
fraud to procure a sale by threat of 
condemnation proceedings if the own- 
er would not sell, the purchaser know- 
ing that he had no authority to have 
the Jand condemned in any event). 


Minn.—Nelson vy. Berkner, 166 N.W. 
347, 139 Minn. 301. 


N.J.—Roberts v. James, 85 A. 244, 
83 N.J.Law 492, Ann.Cas.1914B 859. 
See Stramke v. Raker, 156 A. 640, 109 
N.J.Eq. 176 (dictum to same effect). 


N.C.—Clark v. Laurel Park Hstates, 
146 S.E. 584, 196 N.C. 624. See Hins- 
dale v. W. I. Phillips Co., 155 S.E. 238, 
199 N.C. 563 (dictum to same effect). 


Okl.—Chisum v. Huggins, 154 P. 
1146, 55 Okl. 423. 


Or.—Sharkey v. Burlingame Co., 282 
P. 546, 131 Or. 185 [foll Reihsen v. 
Burlingame Co., 282 P. 554, 131 Or. 
208]. See Boyer v. Edgemont Inv. 
Co., 295 P. 471, 185 Or. 161 (to same 
effect). 
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elusive of fraud.®° 
Concealment of intention. 


pairing the validity of the sale.°* 


[§ 123] (2) Concealment and Nondisclosure—(a) 
Availability as Basis for Fraud Generally. A state- 
ment or affirmation is not always necessary to con- 


Tex.—Whitcomb v. (Civ. 
App.) 49 S.W.(2d) 513. 

Wash.—Hewett v. Dale, 124 P. 374, 
69 Wash. 163. See Robbins v. Fitz- 
gerald, 135 P. 656, 75 Wash. 617 (hold- 
ing that, where a check is given for 
a conveyance of land, and the pur- 
chaser intends at the time to stop 
payment thereon and defeat the ven- 
dor’s rights, the vendor may rescind 
the contract on the ground of fraud). 
But see Manns v. Boston Harbor R., 
ete., Co., 144.P. 535, 82 Wash. 411 (to 
contrary effect). 

W.Va.—Martin v. South Bluefield 
Land Co., 94 S.E. 493, 81 W.Va. 62. 


See Pocatello Security Trust Co. v. 
Henry, 206. P. 175, 3b. tdaho-s 321), 27 
A.L.R. 337 (dictum to same effect) ; 
Coppage v. Murphy, 68 S.W. 416, 34 
Ky.L. 257 (to same effect); Vales v. 
Villa, 35 Philippine 769, 785 (recog- 
nizing the rule as ‘“‘the furthest the 
authorities have gone along this line,” 
but holding that the rule, even if ac- 
cepted to the full extent, was not ap- 
plicable). 

And see cases infra this note. 


fa] Promise that vendor would re- 
sell for purchaser.—Clark v. Laurel 
Park Estates, 146 S.H. 584, 196 N.C. 
624; Sharkey v. Burlingame Co., 282 
*P. 546, 181 Or. 185 [foll Reihsen v. 
Burlingame Co., 282 P. 554, 131 Or. 
208). 

60. Ala.—Nelson v. Shelby Mfg., 
etc., Co., 11 So. 695, 96 Ala. 515, 38 
Am.S.R. 116. 

Cal.—Dunger v. Whitney, 
933, 92 Cal.App. 216. 


Colo.—Adams v. Schiffer, 17 P. 
11 Colo. 15, 7 Am.S.R. 202. 


Fla.—Day v. Weadock, 134 So. 525, 
101 Fla. 333. See Home Seekers’ Real- 
ty Co. v. Menear, 135 So. 402, 102 
Fla. 7 [foll Ditfurth v. Coral Gables 
Corp., 136 So. 470, 102 Fla. 671] (rec- 
ognizing rule). 

Ga.—Murphy v. Ruegely, 
729, 24 Ga.App. 262. 

N.C.—Hinsdale v. W. I. Phillips Co., 
156 S.E. 238, 199 N.C. 563. 


Moody, 


267 P. 
21, 


100 S.E. 


Philippine-—vVales v. Villa, 35 
Philippine 769 
Tex.—Barnes v. Campbell, (Civ. 


App.) 179 S.W. 444. 

W.Va.—Martin v. South Bluefield 
Land Co., 94 S.E. 493, 81 W.Va. 62; 
Buena Vista Co. v. Billmeyer, 37 S.H. 
583, 48 W.Va. 382. 

See Pocatello Security Trust Co. v. 
Henry, 206 PB. 175, 35 Idaho 321, 27, A. 
L.R. 337 (recognizing rule); Ahrend 
v. Odiorne, 118 Mass. 261, 19 Am.R. 
449 (to same effect). 


61. Fritz v. Hocker, 4 Rawle (Pa.) 
370. 
62. U.S.—Farrar v. Churchill, 10 S, 


Ct. 771, 135 U.S. 609, 34 L.Ed. 246. 
Ala.—Baker v. Maxwell, 14 So. 468, 
99 Ala. 558. 
1ll.—Lockridge v. Foster, 5 Ill. 569. 
See Mitchell v. McDougall, 62 I11..498 


The nondisclosure of 
an intention to refuse performance of one’s obliga- 
tion under the sale and to obtain the benefits there- 
of without giving anything for them is not of such 
a character as, without more, to be capable of im- 
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stitute fraud; 


be equally operative for that purpos 
silence or nondisclosure, even as to material facts, 
does not of itself in every instance suffice to estab- 
lish the existence of fraud.** 
ment as to a material fact,°+ known to one party 
and unknown to the other, constitutes fraud, when 


[§§ 122-123 


sometimes concealment of facts may 


e.°2 However, 


Silence or coneeal- 


the other elements requisite thereto exist, if there is 


(dictum to same effect). 


Iowa.—Noble v. Renner, 
214, 177 Iowa 509. 


Kan.—WNairn v. Ewalt, S 2h elo OM ork 
Kan. 355. 

Ky.—Curd v. Bethell, 58 S.W.(2d) 
261, 248 Ky. 127; Hays v. Meyers, 107 
S.W. 287, 139 Ky. 440, 32 Ky.L. 832, 
LU) eR, ANS.) 21849139.) Ams SiR io3. 
See Livermore v. Middlesborough 
Town-Lands Co., 50 S.W. 6, 106 Ky. 
140, 20 Ky.L. 1704 (dictum to same 
effect). 

Miss.—Hall v. Thompson, 9 Miss. 
443. See Watson v. Austin, 63 Miss. 
469 (to same effect). 


Mo.—Barnard vy. Duncan, 
170, 90 Am.D. 416. 


N.J.—Torrey v. Buck, 2 N.J.Eq. 366. 


159 N.W. 


38 Mo. 


N.Y.—Inness vy. Willis, 48~_.N.Y. 
Super. 188, 192. 

N.D.—Liland v. Tweto, 125 N.W. 
1032, 19 N.D. 551. 

Tex.—Bullock v. Crutcher, (Civ. 


App.) 180 S.W. 940. 


Vt.—Crompton v. Beedle, 75 A. 331, 
83 Vt. 287, 30 L.R.A.N.S. 748, Ann.Cas. 
1912A 399. 


Ont.—Page v. Clark, 31 Ont.L. 94, 
6 Ont.W.N. 61, 25 Ont.W.R. 82, 5 Ont. 
W.N. 1438. 


“Tt makes no difference whether 
the fraud consisted in positive repre- 
sentations or concealments of things 
which a party was bound to disclose, 
for representations and such conceal- 
ments are to be treated alike, and give 
the same right of rescission. It is the 
same that a party concealed the fact 

as that he made a positive 
false representation as to that fact, 
provided that, under the cir cumstanc- 
es of each particular case, he was 
bound to disclose that which he con- 
cealed, and he concealed it with a 
fraudulent intent to defraud the oth- 
er party.” Inness v. Willis, supra. 


63. U.S.—Farrar v. Churchill, 10 
S'Ct.) 771, 135 U.S:7609, 34 "L.bWd: 246. 


Ala.—Steele v. Kinkle, 3 Ala. 352. 
Cal.—Ward v. Packard, 18 Cal. 391. 


Ky.—Culton v. Asher, 149 S.W. 946, 
149 Ky. 659; Rogers vy. Thornton, 42 
Siw. 97) L0ls Ky-,.650) 19 ak y.t. 784: 
Ruffner v. Ridley, 81 Ky. 165, 4 Ky.L. 
9583 “Smith v. Fisher) 5 “J. J.Marsh: 
£885) Carr’ vi Callaghan, 3  Bitt. 365. 
See Hays v. Meyers, 107 S.W 287, 139 
Ky. 440, 32 Ky.L. 832, 17 L.R.A.N.S. 


284, 139 Am.S.R. 493 (recognizing 
rule). 

Miss.—Hall vy. Thompson, 9 Miss. 
443, 


N.J.—Freedman v. Kensico Realty 
Co., 181.4. 916,99 N.J.Bia. 115s) “Con- 
over v. Wardell, 22 N.J.Eq. 492. 


N.Y.—Feltenstein v. Ernst, 97 N.Y. 
S. 376, 49 Misc. 262 [aff 98 N.Y.S. 1101, 
113 App.Div. 903]. y 

Pa.—Harris vy. Tyson, 
64 Am.D. 661. 


S.C.—Rupart v. Dunn, 30 S.C.L. 101, 


24 Pa. 347, 


a duty, arising from the circumstances, imposed on 
the former, to speak and disclose the truth;*® in 
the absence of any duty of disclosure, however, it 


106. 
Wis.—Law v. Grant, 37 Wis. 548. 


See Glass v. Craig, 91 So. 332, 335, 
83 Fla. 408 (stating that there is “no 
obligation of any kind to dis- 
close more information in relation to 
the subject matter of the contract 
than the parties might have discov- 
ered by a little diligence” where no 
special facts give rise to a duty of 
disclosure). 


And see cases infra note 66. 


“Suppression of truth may be often 
ungenerous or immoral, and yet vio- 
late no perfect obligation of which 
the law can take notice.” BAS ae Vie 
Dunn, supra. 

64. Hoa niremens of materiality see 
infra § 12 


65. ae ak v. Cleland, 33 Ill. 
238; Bryan v. Primm, 1 Ill. 59. See 
Mitchell v. McDougall, 62 Ill. 498 


(dictum to same effect). 


Iowa.—Noble v. Renner, 159 N.W. 
214, 177 Iowa 509. 


Ky.—Hays v. Meyers, 107 S.W. 287, 
139 Ky. 440, 32 Ky.L. 832, 17 L.R.A. 
N.S. 284, 139 Am.S.R. 493; Ruffner v. 
Ridley, 81 Ky. 165, 4Ky.l. 958; Camp- 
bell v. Whittingham, 5 J.J.Marsh. 96, 
20 Am.D. 241; Carr v. Callaghan, 3 


Litt. 365. See Culton v. Asher, 149 S. 
pie ee 149 Ky. 659 (recognizing 
rule). 


La.—Gwin v. Tusa, 111 So. 339, 162 
La. 949. 


Mo.—Morley v. Harrah, 66 S.W. 942, 
167 Mo. 74; Barnard y. Duncan, 38 
Mo. 170, 90 Am.D. 416. 


N.J.—Snyder v. Czerminski, 
199, 108 NiJ.Hia. 113. 


N.Y.—Schiffer v. Dietz, 83 N.Y. 300 
[rev 538 How.Pr. 372]; Inness v. Wil- 
lis, 48 N.Y.Super. 188; Hayes v. 
Nourse, 8 N.Y.St. 397 [rev on other 
grounds, 22 N.E. 40, 114 N.Y. 595, 11 


154 A, 


Am.S.R. 700]. 

N.D.—Liland ‘v. Tweto, 125 N.W. 
1032, 29) ND. 554. 

Pa.—Vernam v. Wilson, 31 Pa. 


Super. 257. See Guaranty Safety De- 
posit Co. v. Liebold, 56 A. 951, 207 Pa. 
399 (recognizing rule). 


Vt.—Crompton v. Beedle, 75 A. 331, 
Sai Vityon bo 0) LAR VAGNG Sueur ee Ann. 
Cas. 1912A 399. 


Eng.—Carlish v. Salt, [1906] 1 Ch. 
335; Brewer v. Brown, 28 Ch.D. 309: 
Edwards v. McLeay, Coop. 308, 10 
Eng.Ch. 308, 35 Reprint 568, 2 Swanst. 
287, 36 Reprint 625. Compare In re 
White, [1896] 1 Ch. 637 (where Stir- 
ling, Fie delivering the opinion of the 
court, states it as his personal opin- 
ion that it is prima facie the duty of 
the vendor to disclose all that is 
necessary to protect himself, and not 
the duty of the purchaser to make in- 
quiries before entering into the con- 
tract). 


Can.—Hitchcock v. Sykes, 49 Can. 


S.C. 403 [dism appeal 29 Ont.L. 6, 13 
Dom.L.R. 548, 4 Ont.W.N. 1146]; Bent- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 123-124] 


does not.** Whether there is any such duty de- 
pends on the circumstances of the particular case.** 
_Where the true state of facts is clearly deducible 
from the statements made, properly construed, the 
fact that the matters disclosed thereby are not ex- 
pressed and particularly declared is not concealment 
ofp alle® 


[§ 124] (b) Circumstances Giving Rise to Duty 
of Disclosure—aa. Known Inequality of Knowledge 
or of Access to Information. Although superiority 
of information of and by itself imposes no duty of 
disclosure in any case where the parties are dealing 
at arm’s length,®® the duty of disclosure may arise 
as a consequence of known or suspected inequality 
of information or of access to the truth on the part 
of the opposite party to the sale;7° this doctrine has 
no application where the matters not disclosed are 
matters as to which the underlying facts are equally 
open to the knowledge of both parties and each party 
must be taken to contract on his own judgment ;7+ 
furthermore, under this doctrine, although one par- 
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ty may know, and the other not know, the truth re- 
specting relevant matters of fact, if the informa- 
tion be equally open and accessible to both and the 
party informed have no knowledge of, or reason 
to suspect, the other’s ignorance, no duty rests on 
him to disclose what he knows respecting the prop- 
erty, and a failure in this regard is not a basis for 
an attack on the sale.72 The rule is otherwise if 
the one party actually is, or may be taken to have 
been, aware of the other’s lack of knowledge of the 
facts;7® and where there are circumstances pecul- 
iarly or exclusively within the knowledge of one par- 
ty, materially affecting the property, and he is or 
should be aware that the other party is dealing with 
him in ignorance of such facts or upon the assump- 
tion of some other state of facts, he is under a du- 
ty to disclose the truth as to all such material facts 
of which he knows or has reason to believe the other 
party to be ignorant, and a failure to do so vitiates 
the contract.74 This is particularly true where the 
external appearances are such as to lull to rest any 


ley v. Nasmith, 46 Can.S.C. 477 [rev 
16 B.C. 308]. 

Sask.—Newstead v. Rowe, 3 Sask. 
L. 176, 14 West.L.R. 509. 

See Hatton v. Johnson, 103 S.E. 233, 
150 Ga. 218 (recognizing rule); Par- 
ret v. Shaubhut, 5 Minn. 323, 80 Am.D. 
424 (both recognizing rule). 
ont see cases passim infra §§ 124— 


66. Ala.—Griel v. Lomax, 6 So. 741, 
89 Ala. 420; Saltonstall v. Gordon, 33 
Ala. 149. See Pratt Land, etc., Co. v. 


McClain, 33 So. 185, 135 Ala. 452, 93 
Am.S.R. 35 (in the absence of a duty 
to disclose, failure to give informa- 
tion as to the value of the property 
does not vitiate the sale); Juzan v. 
Toulmin, 9 Ala. 662, 44 Am.D. 448 
(dictum to same effect). 


Ark.—Wilson v. Strayhorn, 26 Ark. 
8. 


Conn.—Gayne v. Smith, 134 A. 62, 


104 Conn. 650. 

Ga.—Hatton y. Johnson, 103 S.E. 
233, 150 Ga. 218. 

Pl.==Wish vv. Cleland, 33 Ill) 238. 


See Mitchell v. McDougall, 62 Ill. 498 
(dictum to same effect). 

Ind.—Frenzel y. Miller, 37 Ind. 1, 
10 Am.R. 62. ; 

Ky.—Culton vy. Asher, 149 S.W. 946, 
149 Ky. 659; Smith vy. Fisher, 5 J.J. 
Marsh. 188. 

Me.—Morrow v. Moore, 
98 Me. 373, 99 Am.S.R. 410. 

Mich.—Furman vy. Brown, 199 N.W. 
708, 227 Mich. 629; Burt v. Mason, 56 
N.W. 365, 97:-Mich. 127. 

Miss.—Hall v. Thompson, 9 Miss. 
443; Young v. Bumpass, Freem. 241. 


Neb.—Tierney v. Dietsch, 194 N.W. 
475, 110 Neb. 462. 


N.J.—Dooley v. Kushin, 146 A. 208, 
05 N.J.Law 595; Blaisdell v. Derees, 
39 A. 178, 101 N.J.Eq. 723; Freedman 
. Kensico Realty Co., 131 A. 916, 99 
Conover v. Wardell, 22 


5 As +81; 


N.Y.—Feltenstein v. Ernst, 97 N. 
Y.S. 367, 49 Misc. 262 [aff 98 N.Y.S. 
1101, 113 App.Div. 903]. 


Pa.—Standard Steel Car Co. v. 
Stamm, 56 A. 954, 207 Pa. 419; Guar- 
anty Safe Deposit, etc., Co. v. Liebold, 
56 A. 951, 207 Pa. 399; Hichelberger 
vy. Barnitz, 1 Yeates 307. 


Tex.—Jones v. Herring, (Civ.App.) 
16 S.W.(2d) 325; Boyd v. Leith, (Civ. 
App.) 50 S.W. 618. 


W.Va.—Pennybacker v. Laidley, 11 
S.E. 39, 33 W.Va. 624. 

B.C.— Young v. Cross;737' B.C. 188, 
[1926] 2 Dom.L.R. 374, [1926] 1 West. 
Wkly. 878. 


Man.—Kelly vy. Enderton, 
277, 5 Dom. LR. 613: 


See Crompton v. Beedle, 75 A. 331, 
83- Vt. 287, 30 L.R.A.N.S. 748, Ann. 
Cas.1912A 399 (recognizing rule); 
Carlish v. Salt, [1906] 1 Ch. 335 (rec- 
ognizing rule). 

“Undue concealment which amounts 
to a fraud from which a court of 
equity will relieve, where there is no 
peculiar relation of trust or con- 
fidence between the parties, is the 
non-disclosure of those facts and cir- 
cumstances which one party is under 
some legal or equitable obligation to 
communicate to the other, and which 
the latter has the right, not merely in 
foro conscientiz but juris et de jure 
to know.” Fish v. Cleland, 33 Ill. 
238, 243. 


67. Griel v. Lomax, 6 So. 741, 744, 
89 Ala. 420; Hays v. Meyers, 107 S.W. 
287, 1389 Ky. 440, 32 Ky.L. 832, 17 L.R. 
A.N.S. 284, 189 Am.S.R. 493. And see 
passim infra §§ 124-126. 


“Whether the duty to-disclose ex- 
ists in a given case depends upon the 
fiduciary or other relation of the par- 
ties; the nature of the contract; the 
degree of trust reposed—whether ex- 
pressly or impliedly; the value or 
nature of the particular fact; the 
relative knowledge of the contracting 
parties; and other circumstances of 
the case.” Griel v. Lomax, supra. 


68. Griel v. Lomax, supra. See 
Pennybacker v. Laidley, 11 S.E. 39, 
33 W.Va. 624 (to same effect). 


69. Culton v. Asher, 149 S.W. 946, 
948, 149 Ky. 659. 


“A person may with perfect honesty 
and propriety use for his own ad- 
vantage the superior knowledge of 
property he desires to purchase that 
has been acquired by skill, energy, 
vigilance, and other legitimate means. 
And in the ordinary business and 
commercial affairs of the world he is 
not under any legal obligation to dis- 
close to the person he is trading with 
the reasons that influenced him to 
desire the property or his views as to 
its value, or the sources of informa- 
tion at his disposal. ~ Nor need he dis- 
close the knowledge that he has con- 
cerning the circumstances or condi- 
tions that may depreciate or enhance 
its value. If any other rule were 
adopted, it would have a depressing 


22 Man. 


tendency on trade and commerce by 
removing the incentive to speculation 
and profit that lies at the foundation 
of almost every business venture. 
Every purchaser of land or other prop- 
erty of value buys it because he be- 
lieves he can make a profit on the 
investment, or because he needs it in 
his business, or for some purpose of 
his own; and he is not required to 
explain the reasons that induce him 
to make the purchase, or give to the 
seller any information concerning the 
purpose to which he intends to put 
the property.” Hays v. Meyers, 107 
S.W. 287, 288, 189 Ky. 440, 32 Ky.L. 
832, 17 L.R.AN.S. 284, 139 Am.S.R. 
493 [quot Culton v. Asher, supra]. 


70. Conlan v. Sullivan, 42 P. 1081, 
110 Cal. 624; Ward v. Packard, 18 Cal. 
391; Faxon v. Baldwin, 114 N.W. 40, 
136 Iowa 519. 

71. Smith y. Fisher, 5 J.J.Marsh. 
(Ky.) 188. See O’Shea v. Morris, 198 
as 866, 112 Neb. 102 (recognizing 
rule). 


72. Saltonstall v. Gordon, 33 Ala. 
149; Steele v. Kinkle, 3 Ala. 352; 
Ward v. Packard, 18 Cal. 391; Felten- 


stein v. Ernst, 97 N.Y.S. 367, 49 Misc. 
262 [aff 98 N.Y.S. 1101, 113 App.Div. 
903]; Jones v. Herring, (Tex.Civ. 
App.) 16 S.W.(2d) 325. See Mincy v. 
Crisler, 96 So. 162, 132 Miss. 223 (rec- 
ognizing rule). 

“It would be alike inconsistent with 
‘ - authorities and with reason, 
to pronounce an omission to disclose 
any material fact fraudulent, unless 
the ignorance of that fact on the part 
of the other contracting party was 
known or unless there was reason to 
presume it. There can be no obliga- 
tion to communicate facts to a party 
not known to be uninformed as to 
those facts, or presumable to be so 
uninformed.” Saltonstall v. Gordon, 
33 Ala. 149, 151, 


73. Barnard v. Duncan, 38 Mo. 170, 
90 Am.D. 416; Scherer v. Robertson, 
146 A. 876, 105 N.J.Eq. 65. See Ward 
v. Packard, 18 Cal. 391 (recognizing 
rule). And see cases infra note 74. 

74. Cal.—Conlan vy. Sullivan, 42 P. 
1081, 110 Cal. 624. 

Iowa.—Faxon vy. Baldwin, 114 N.W. 
40, 186 Iowa 519. 

Kan.—Nairn v. Ewalt, 32 P. 1110, 
51 Kan. 355. 

Miss.—Mincy v. Crisler, 96 So. 162, 
132 Miss. 223. 

Mo.—Morley v. Harrah, 66 S.W. 942, 
167 Mo. 74; Barnard y. Duncan, 38 
Mo. 170, 90 Am.D. 416. 
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suspicion as to the existence of the facts concealed 
and to induce a belief in their nonexistence,’° or 
where the party acquainted with the facts delib- 
erately endeavors to put obstacles in the way of the 
other party so as to prevent his learning the truth.*® 
Where a party acquaints himself with the property, 
and conditions thereafter change in some essential 
regard, of which change the other party knows, and 
where the latter nevertheless permits the other to 
continue in ignorance of the change and allows him 
to deal on the supposition that there has been no 
material alteration in conditions, there is a breach of 
a duty of disclosure capable of vitiating the sale.77 


[§ 125] bb. Fiduciary Relationship. Where one 
party is in a fiduciary relationship toward the other, 
the duty of full disclosure exists so that concealment 
or suppression of the truth by him as to a fact ma- 
terial to the sale of the realty is a sufficient founda- 
tion for fraud rendering the sale voidable.?® How- 
ever, even where such a fiduciary relation exists, if 
the fiduciary is led by the conduct of the other party 
to believe that the latter is fully informed as to 
the material circumstances, a failure to reveal or 
explain more in detail is not such concealment as 
will vitiate the sale.7® Where fiduciary relations 


Neb.—O’Shea v. Morris, 198 N.W. 
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exist between a party to the sale and a third person 
who has been procured by the other party thereto 
to bring about the sale for a commission, which re- 
lations are known to the latter party, it has been 
held that there is a duty on the latter to ascertain 
whether the former is informed of the personal ad- 
vantage to be gained by his fiduciary, and, if he 
is not, to disclose the fact to him, and that a non- 
disclosure under such circumstances invalidates the 
sale;8° but there is no duty to mention the com- 
mission unless the party paying it is aware of the 
existence of the relationship.*? 


[§ 126] cc. Incomplete Disclosure. Although the 
relations of the parties are not such that any duty 
of disclosure in general exists, if, nevertheless, one 
of them undertakes voluntarily or in response to 
questioning to make representations to the other with 
respect to the land, or falsely denies all knowledge 
or refuses to respond to the question, he is under 
the duty to go ahead and make a full and complete 


_ disclosure of anything which he professes to re- 


veal;*? and if he makes but a partial disclosure in 
that connection, concealing other pertinent material 
information, such concealment after partial disclo- 
sure is in violation of the duty which he has as- 


106° Tenn. 60. 
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Can.—Bentley v. eee 46 Can. 


866. 112 Neb. 102; Toov v. Palmer, 151]S.C. 477 [rev 16 B.C 


N.W. 301, 97 Neb. 802. 
N.J.—Torrey v. Buck, 2 N.J.Eq. 366. 


N.D.—Liland v. Tweto, 125 N.W. 
1032, 019 NED. 551s 
Tex,—Bultock v. Crutcher, (Civ. 


App.) 180 S.W. 940. 

Eng.—Carlish v. Salt, [1906] 1 Ch. 
835; Edwards v. McLeay, Coop. 308. 
10 BHng.Ch. 308, 35 Reprint 568, 2 
Swanst. 287, 36 Reprint 625. 


See Steele v. Kinkle, 3 Ala. 352 
(recognizing rule). 
And see case infra this note. 


[a] Secret marriage of the seller, 
of which the buyer is uninformed, 
which gives to the seller’s spouse a 
flower right, cannot rightfully be 
concealed and must be disclosed in or- 
der for the sale to be valid, particu- 
larly where the buyer and seller have 
long been personal friends and the 
buyer knows of the death of the sell- 
er’s first wife but not of the subse- 
quent marriage. Schiffer v. Dietz, 83 
N.Y. 300 [rev 53 How.Pr. 372]. 

75. Mincy v. Crisler, 96 So. 162, 
132 Miss. 223; O’Shea v. Morris, 198 
N.W. 866, 112 Neb. 102; Brewer v. 
Brown, 28 Ch.D. 309. 


76. Nairn v. Ewalt, 32 P. 1110, 51 
Kan. 355; Merchants’ Bank v. Camp- 
bell, 75 Va. 455. 


77. Noble v. Renner, 159 N.W. 214, 
177 Iowa 509. 

78. U.S.—Cortes 
hauser, 45 F. 730. : 

D.C.—Hammett v. Ruby Lee Minar, 
Inc., 60 App.D.C. 286, 53 F.(2d) 144 
{cert den 52 S.Ct. 200, 284 U.S. 682, 76 
L.Ed. 576). 

tll.—Beiman v. Union Bank of Chi- 
cago, 255 Ill.App. 11. 

Mass.—Fardy v. Buckley, 121 N.E. 
77, 231 Mass. 377. 

N.J.—Snyder v. Czerminski, 154 A. 
199, 108 N.J.Eq. 113; Scherer v. Rob- 
ertson, 146 A. 876, 105 N.J.Eq. 65; 
Hawthorne v. Odenson, 120 A. .797, 94 
N.J.Eq. 588. 

N.Y.—Jones v. Jones, 24 N.E. 1016, 
120, N.Y. 589. 


Co. v. Thann- 


Man.—Bonney 9 Man. 


280. 


Sask.—Newstead v. Rowe, 5 Sask. 
L. 269; Newstead v. Rowe, 3 Sask.L. 
176, 14 West.L.R. 509. 


See Gayne v. Smith, 134 A. 62, 104 
Conn. 650 (recognizing rule): Hays 
v. Meyers, 107 S.W. 287, 139 Ky. 440, 
32 Ky.L. 832, 17 L.R.A.N.S. 284. 139 
Am.S.R. 493 (dictum to same effect); 
Talbott v. Manard, 59 S.W. 340, 106 
Tenn. 60 (recognizing rule): Mer- 
chants’ Bank v. Campbell, 75 Va. 455 
Ge same effect); Young vy. Cross, 37 

PSs [1926] 2 Dom.1.R. 374, 
(19363 1 West. Wkly. 878 (recognizing 
rule 


fa] Effect of particular relation- 
ships.—(1) Cases in which the fida- 
clary relation essential as the basis 
of the duty has been held to exist 
include transactions between sisters 
and a brother, permitted by them to 
act as their general business manager 
and adviser (Jones v. Jones, 24 N.E. 
1016, 120 N.Y. 589), (2) and those be- 
tween principal and agent (Bentley 
v. Nasmith, 46 Can.S.C. 477 [rev 16 
B.C. 308]; Newstead v. Rowe, 3 Sask. 
L. 176, 14 West.L.R. 509); (3) while 
on the other hand the relation of son- 
in-law to mother-in-law is not per se 
such as to give rise to a fiduciary re- 
lation (Fish v. Cleland, 33 Ill. 238), 
(4) nor is that of remainderman and 
life tenant (Fish v. Cleland, supra). 


[b] Vendor’s attorney, whom the 
vendee is induced to accept for the 
purpose of closing title, owes the ven- 
dee as full a duty under the circum- 
stances as would independent counsel, 
so that his failure to make full dis- 
closure may give grounds for avoid- 
ance of the sale. Snyder v. Czer- 
minski, 154 A. 199, 108 N.J.Eq. 113. 


[c] Where fiduciary relation was 
as to another distinct matter and has 
wholly terminated prior to sale or 
the negotiations therefor, it is no 
Jonger a factor in the case, and non- 
disclosures are not subject to the rules 
applicable when there is an existing 
fiduciary relationship at the time of 

sale. Talbott v. Manard, 59 S.W. 340, 


v. Bonney, 


hort Whitesides v. Taylor, 105 Tl. 
£0. Iowa.—Jordan v. 
N.W. 544. 


Ohio.—Yeoman vy. Lasley, 40 Ohio 
St. 190. : 


Pa.—Lightcap v. Nicola, 34 Pa.Su- 
per. 189. 


Can.—Hitcheock v. Sykes, 49 Can.S. 
C. 403 [dism appeal 29 Ont.L. 6, 13 
Dom.L.R. 548, 4 Ont.W.N. 1146]. 


Alta.—Keatley v. Churchman, 
Dom.L.R. 357 [aff 62 Dom.L.R. 13 oy 


See Smith v. Babcock, 22 F.Cas.No. 
13,009, 2 Woodb.&M. 246; Houts v. 
Scharbauer, 103 S.W. 679, 46 Tex.Civ. 
Avp. 605; Lindsay Petroleum Co. v. 
Hurd, L.R. 5 P.C. 221 (all to same ef- 
fect); J. E. Pinkham Lumber Co. v. 
Woodland State Bank, 286 P. 95, 156 
Wash. 117 (where the vendor, whose 
agent had arranged with the pur- 
chaser’s agent for a secret profit on 
the sale, knew of the representative 
capacity of the latter and had before 
it the facts showing the secret profit, 
but permitted them to corry out the 
scheme, without enlightening the 
purchaser). 


Compare Schenkmeyer v. Altheimer, 
37 S.W.(2d) 944, 327 Mo. 666 (where, 
under the special circumstances of 
the case and the terms of the offer as 
made, a_ fee-splitting arrangement 
between the vendor’s and the pur- 
chaser’s brokers was held not to vi- 
tiate the sale). 

Contra Pryor v. Oak Ridge Develop- 


ment Corporation, 119 So. 326, 97 Fla. 
1085. 


Nelson, 178 


81. Quinlan v. Keen, 72 Ill.App. 
129; Rolt v. Long, 16 Alta.L. 399 
West.Wkly. 


rae appeal [1920] 2 
2441, 


82. Whitney v. Roberts, 22 Ill. 381; 
Hays v. Meyers, 107 S.W. 387, 139 Ky. 
440, 32 Ky. LL. 832, 17 L.R.A.N.S. 284, 
139 Am.S.R. 493; Brandling v. Plum- 
mer, 2 Drew. 427, 61 Reprint 785. See 
Caples v. Steel, 7 Or. 491; Standard 
Steel Car Co. v. Stamm, 56 A. 954. 207 
Pa. 419 (both recognizing rule); Hey- 
wood v. Mallalieu, 25 Ch.D. 357 (to 
same effect). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sumed** and is of such a character that fraud may 
However, where all the 
inquiries and statements are with reference to en- 
tirely different matters, unrelated to the one whose 
nondisclosure is the ground of complaint, and a true, 
full, and complete disclosure is made on all the 


be predicated thereupon.*+ 


83. U.S.—-Vanderbilt v. Bishop, 188 
¥.971 [aff 199 #. 420, 117 ClCLA. 652]; 
McAlister vy. Barry, 15 F.Cas.No. 8,- 
656, Brunn.Col.Cas. 24, 3 N.C. 290. 
See Smith v. Babcock, 22 F.Cas.No. 
Bee 2 Woodb.&M. 246 (to same ef- 
ect): 


Ala.—Camp v. Camp, 2 Ala. 632, 36 
Am.D. 423. 


Cal.—Hill v. Associated Almond 
Growers of Paso Robles, 265 P. 873, 
90 Cal.App. 291; Odson v. Swanson, 
233 P. 354, 70 Cal.App. 279. 


Ga.—Floyd v. Boss, 163 S.E. 606, 
174 Ga. 544. See Hatton v. Johnson, 
18 vee 233, 150 Ga. 218 (recognizing 
rule). 


I1l.—Underwood v. West, 43 Ill. 403. 


Ky.—Hays v. Meyers, 107 S.W. 287, 
3 Siikcy.5 440, 32—Keynt. 832. 1% Ta RUA. 
N.S. 284, 189 Am.S.R. 493; Smith v. 
Woodson, 92 S.W. 980, 29 Ky.L. 316. 
See Carr v. Callaghan, 3 Litt. 365 (to 
same effect). 


Mich.—Lewis v. Peck, 232 N.W. 219, 
251 Mich. 501. 


\ Mo.—Herman y. Hall, 41 S.W. 738, 
140 Mo. 270. 


Neb.—Campbell v. Peterson, 174 N. 
W. 424, 103 Neb. 787; Toop v. Palmer, 
151 N.W. 301, 97 Neb. 802. 


N.Y.—Junius Const. Co. v. Cohen, 
178 N.E. 672, 257 N.Y. 393; Continen- 
tal Coal, ete., Co. v. Kilpatrick, 158 
N.Y.S. 1056, 172 App.Div. 541; Liv- 
ingston v. Peru Iron Co., 2 Paige 390 
{rev on other grounds 9 Wend. 511]. 


N.D.—Liland v. Tweto, 125 N.W. 
1032, 19° N.D 551. 
Tex.—Fordtran v. Cunningham, 


(Civ.App.) 177 S.W. 212. 


Vt.—Crompton yv. Beedle, 75 A. 331, 
83 Vt. 287, 30 L.R.A.N.S. 748, Ann.Cas. 
AST ZA 39:9) 


Eng.—Dimmock vy. Hallett, L. R. 2 
Ch. 21; Brewer v. Brown, 28 Ch.D. 
309; Brandling v. Plummer, 2 Drew. 
427, 61 Reprint 785. 


Ont.—Page v. Clark, 31 Ont.L. 94, 6 
Ont.W.N. 61, 25 Ont.W.R. 82, 5 Ont. 
W.N. 143. : 


See Gayne v. Smith, 134 A. 62, 104 
Conn. 650; Essex Airport v. Nestico, 
151 A. 277, 106 N.J.Eq. 479; Burrows 
v. Fitch, 57 S.E. 283, 62 W.Va. 116 
(all three cases recognizing rule). 


“Where concealment of an essential 
thing is effected by an industrious 
course of misleading and deceptive 
talk, there is fraud against which 
equity will relieve. The law distin- 
guishes between passive concealment 
and active concealment. Where one 
has full information, and represents 
that he has, if he discloses'a part of 
his information only, and by words or 
conduct leads the one with whom he 
contracts to believe that he has made 
a full disclosure, and does this with 
intent to deceive and overreach and 
to prevent investigation, he is guilty 
of fraud against which equity will 
relieve, if his words and conduct in 
consequence of reliance upon them 
bring about the result which he de- 
sires.” Crompton v. Beedle, 75 A. 331, 
334, 83 Vt. 287, 30 L.R.A.N.S. 748, 
Ann.Cas.1912A 399. 

84. See cases supra note 83; 
infra this note. 

[a] Thus (1) where the represen- 
tation was made to legatees taking 


[66 C. J.—37] 


and 
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land under a will that the testator’s 
debts were very large and likely to 
fall upon the estate devised them, but 
it was not disclosed to them that a 
fund had been provided by the testa- 
tor for payment of his debts, the con- 
cealment of that fact vitiated the sale 
of the land to which they took title 
under the will. McAlister v. Barry, 
15 F.Cas:No. 8,656, Brunn. Col. Cas. 
24, 3 N.C. 290. (2) Where the vendor 
pointed out a certain line as the 
boundary but concealed the fact, 
known to him, that the adjoining own- 
er had run the line and found it to be 
otherwise than was indicated by the 
marks shown the purchaser, this con- 
cealment, coupled with the represen- 
tation, constituted fraud vitiating the 
sale. Camp v. Camp, 2 Ala. 632, 36 
Am.D. 423. (3) Where the purchaser 
of a remainder interest, when asked 
by the- vendor how the life tenant 
was, said she was “getting along a 
little smoother” than she had been, 
without disclosing the fact, known to 
him, that she was dying, the conceal- 
ment was held, under the circum- 
stances, to be capable of avoiding the 
sale. Hays v. Meyers, 107 S.W. 287, 
139 Ky. 440, 32 Ky.L. 832, 17 L.R.A. 
N.S. 284, 139 Am.S.R. 493. (4) Where 
land divided into lots for sale of a 
town addition was encumbered, al- 
though there was no confidential rela- 
tion between the parties, obligating 
the vendor to disclose the existence of 
the encumbrances, if he represented 
to the purchaser that streets and 
ways designated were to be opened 
through the land, and the validity of 
the dedication or likelihood of their 
being opened depended’ on the contin- 
gency that the encumbrance should 
be satisfied, failure to disclose the 
existence of the encumbrances and 
their possible effect on the proposed 
streets and ways was fraudulent. 
Campbell v. Whittingham, 5 J.J. 
Marsh. (Ky.) 96, 20 Am.D. 241. (5) 
Where there were certain defects in 
title known to the speaker but not 
appearing on the abstract, and the 
speaker furnished the other party an 
abstract without stating to him the 
collateral defects not appearing there- 
in, the Suppression was such as might, 
under the circumstances, avoid the 
sale. Cressler v. Rees, 43 N.W. 363, 
2 Ne Di. 215520 AT Sakic O11. (6) 
Where a proposing purchaser, know- 
ing, as the owner did not, of the ex- 
istence of valuable mineral deposits 
under the soil, informed the latter 
that the land was only rough broken 
country fit for grazing and obtained a 
sale on that basis, the concealment, 
under the circumstances, vitiated the 


sale. Livingston vy. Peru Iron Co., 2 
Paige (N.Y.) 390 [rev on other 
grounds 9 Wend. 511]. (7) Where 


lots were described as occupied by 
certain designated tenants, but there 
was nothing in the description to 
show that the occupancy was not 
such as is ordinarily intended by that 
term but was under a special claim 
of right, which fact was at no time 
disclosed to the person to whom the 
representations were made, such non- 
disclosure was in violation of duty 
and capable of affecting the validity 
of the sale. Brandling v. Plummer, 
2 Drew. 427, 61 Reprint 785. (8) 
Where the vendor states to the pro- 
posing purchaser the rental received 
from the land at some relatively re- 
mote time in the past without dis- 


[66 C.J.] 577 


points touched upon, the nondisclosure of the unre- 
lated matter is still no ground upon which to predi- 
cate fraud, in the absence of a duty to disclose aris- 
ing in some other way.®® 

[§ 127] (8) Materiality. 
sale, the misrepresentation®® must be of a material 


In order to affect the 


closing what it has been renting for 
immediately prior to the sale (Dim- 
mock’ v. Hallett, TR: 2. Chii21) 3-1) 
Or mentions the various tenants of 
different parcels and reveals the fact, 
as to some of those named, that they 
have ‘given notice to terminate the 
tenancy but does not inform the pur- 
chaser that others of the tenants 
mentioned have given such notice, 
when they have in fact done so (Dim- 
mock y. Hallett, supra), the combined 
representations and concealments vi- 
tiate the sale. (10) A disclosure of 
certain encumbrances implies that 
there are no others outstanding, and 
when such a disclosure is undertaken, 
there is a duty on the speaker to make 
it complete, nonrevelation of others 
which exist being sufficient to vitiate 
the sale. Hayes v. Nourse, 8 N.Y.St. 
397 [rev on other grounds 22 N.E. 40, 
AVE IN. Y05 9555 D1 | Amm-SiR4s700i6 WG) 
Where property is described as in- 
closed by a wall, with a gate opening 
onto the public way, but no revela- 
tion is made of the fact that the wall 
is owned by another, the gateway be- 
ing used only by sufferance, the con- 
cealment vitiates the fraud, there be- 
ing a duty to reveal the whole truth. 
Brewer v. Brown, 28 Ch.D. 309. (12) 
Where the particulars of sale of an 
estate gave in detail the terms of, and 
receipts from, leases and went at 
length into the conditions of tenan- 
cies and the title, omission to mention 
that the land was held and to be tak- 
en subject to a substantial ground 
rent vitiated the sale. Jones v. Rim- 
mer, 14°CheD.. bes: 


[b] Failure to disclose matters of 
pure law affords no ground impairing 
the sale, however, where the pertinent 
facts are honestly disclosed. Blais- 
GoM v. Derees, 139 A. 178, 101 N.J.Eq. 


{c] Inducing substituted contract 
by letter, not stating that the tract 
substituted is a prune orchard while 
that originally bought was an almond 
orchard, although mentioning certain 
other features and particulars of the 
property, has been held to come with- 
in this rule. Hill v. Associated Al- 
mene Growers, 265 P. 873, 90 Cal.App. 
291. 


{d] Plan or sketch referred to for 
a detailed description of the property 
which omits to notice particular fea- 
tures, Such as rights of way, may 
form the basis for avoidance of the 
sale, it being a violation of duty to 
disclose thereon only a part and not 
the whole of the facts respecting the 
land. Dykes v. Blake, 4 Bing.N.Cas. 
463, 33 E.C.L. 806, 132 Reprint 866. 


85. Caples y. Steel, 7 Or. 492. 


86. U.S.—Farrar v. Churchill, 10 
S.Ct. 771, 1385 U.S. 609, 34 L.Bd: 246: 
Southern Development Co. y. Silva, 
8 S.Ct. 881, 125 U.S. 247, 31 L.Ed. 678: 
Smith v. Richards, 13 Pet. 26, 10 L.Ed. 
42; Byers v. Federal Land Bank, 3 
F.(2d) 9; King v. Lamborn, 186 F. 
21, 108 C.C.A. 123; Hough y. Richard- 
son, 12 F.Cas.No. 6,722, 3 Story 659. 


Ala.—Meeks v. Garner, 8 So. 378, 
93 Ala. 17, 11 L.R.A. 196. See Juzan 
v. Toulmin, 9 Ala. 662, 684, 44 Am.D. 
448 (where it is said that the mis- 
representation “must. . be shown 
to have been in a matter important to 
the interests of the other party’’). 

Ark.—Wilson v. Strayhorn, 26 Ark, 
28. See Neely v. Rembert, 71 S.w. 
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fact, and this is true as to concealment’? also. 
must relate to some matter of inducement in the 
Although false state- 
ments are made, or facts are concealed when there 
is a duty of disclosure, if the particular facts mis- 
represented or concealed are not of that character, 


formation of the contract.8® 


259, 71 Ark. 91 (recognizing rule). 

Cal.—Rouse v. Morgan, 291 P. 441, 
108 Cal.App. 315. 

Fla.—Pepple v. Rogers, 140 So. 205; 
Hancoy Holding Co. v. Lambright, 133 
So. 631, 101--Fla. 128; Citizens’ State 
Bank v. Jones, 131 So. 369, 100 Fla. 
1492; Huttig v. Nessy, 130 So. 605, 
100 Fla. 1097; Stokes v. Victory Land 
Co., 128 So. 408, 99 Fla. 795; Pryor v. 
Oak Ridge Development Corp., 119 
So. 326, 97 Fla. 1085; Hirschmann v. 
Hodges, etc., Co., 51 So. 550, 59 Fla. 
517. 


lL—Tuck v. Downing, 76 Dll. 71; 
White v. Sutherland, 64 Ill. 181. 
SYMP OKs, Sale 


Ind.—Frenzel yv. Miller, 
10 Am.R. 62. 

Ky.—Livermore vy. Middlesborough 
Town-Lands Co., 50 S.W. 6, 106 Ky. 
140, 20 Ky.L. 1704 [foll Jones v. Mid- 
dlesborough Town-Lands Co., 
28, 106 Ky. 194, 20 Ky.L. 1744]; 
son v. Richardson, 7 Ky.L. 610, 13 Ky. 
Op. 912. 

Me.—Dubovy v. Woolf, 143 A. 58, 
127 Me. 269; Hotchkiss v. Bon Air 
Coal; etc., ‘Co., 78 A:-4108; 108 Me. 34. 


Md.—Milkton v. French, 150 A. 28, 


159 Md. 26; Reigart v. Fisher, 131 A. 
568, 149 Md. 336; Ely v. Stewart, 2 
Md. 408. See Keating v. Price, 58 
Md. 532 (recognizing rule). 

Mass.—Cooper v. Lovering, 106 
Mass. 

Minn.—Magnuson vy. Bouck, 226-N. 
W. 702, 178 Minn. 238; Huffman v. 


Long, 42 N.W. 355, 40 Minn. 473. 


Miss.—Ayres v. Mitchell, 11 Miss. 
683; Hall v. Thompson, 9 Miss. 443. 


Mo.—Langdon vy. Green, 49 Mo. 363; 
Holland v. Anderson, 38 Mo. 55. 


Neb.—Realty Inv. Co. v. Shafer, 137 
N.W. 873, 91 Neb. 798; Canon v. Farm- 
ers’ Bank, 91 N:W. 585, 3 Neb. (Unoff.) 
348. See Rawlins v. Myers, 148 N.W. 
O15) Its 9G Neb, = slo maleite Cyc} 
(recognizing rule). 


N.Y.—Taylor v. Fleet, 4 Barb. 95 
{rev on other grounds 1 Barb. 471]. 


N.C.—Etheridge v. Vernoy, 70 N.C. 
713. 

Tenn:—Leiker v. Henson, 
41 S.W. 862. 


Va.—Hicks v. Wynn, 119 S.E. 133, 
137 Va. 186; Trammell v. Ashworth, 
39 S.E. 593, 99 Va. 646;:\ Wren v. Mon- 
cure, 28 'S.E. 588, 95 Va. 359; Max 
Meadows Land, etc., Co. v. Brady, 22 
Bon. £45, 02. Va. Ls. Lake iv. Tyree, 
19 SH 787, .90' ViarW19- Hull v. Fields, 
76 Va. 594. See Wilson v. Carpenter, 
21°S.E 243, 245, 91 Va. 183, 50 Am.S.R. 
824 (recognizing that an essential 
“element of a misrepresentation is 
its materiality’’). 

W.Va.—Wamsley v. Currence, 
W.Va. 543. 

Wis.—Miner v. Medbury, 6 Wis. 295. 

Eng.—Price v. Macaulay, 2 De G. 
M. & G. 339, 51 Eng.Ch. 265, 42 Re- 
print 903. See Smith v. Land, ete., 
Corp., 28 Ch.D. 7 (recognizing rule). 

Man.—Nicholson vy. Peterson, 18 
Man. 106. 

Ont.—Fox v. De Belleperche, 12 
Ont.W.N. 275 [dism appeal 11 Ont. W. 
N. 224]. 

Sask.—McCallum v. Hart, 1 Sask. 
L. 482. 


(Ch.A.) 
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It 


See Wise v. Fuller, 29 N.J.Eq. 257 
(to same effect); Means v. Brickell, 
20 S.C.L. 657 (recognizing rule). 


“A misrepresentation, in order to 
amount to fraud, must not be about a 
trifling or immaterial thing, but must 
be material.” Wamsley v. Currence, 
23 W.Va. 543, 546. 

87. Ala.—Griel v. 
741, 89 Ala. 420. 

Kan.—Provident Loan & Trust Co. 
v. McIntosh, 75 P. 498, 68 Kan. 452, 1 
Ann.Cas. 906. 

Iky.—Curd v. Bethell, 
261, 248 Ky. 127. 

N.J.—Miller v. 
102 N.J.Eq. 183. 


Lomax, 6 So. 


58 S.W.(2d) 
Alvord, 140 A. 11, 


Wis.—Daly v. Brennan, 57 N.W. 
963, 87 Wis. 36. 

Eng.—Shepherd vy. Croft, [1911] 1 
Ch. 521 [dist Carlish v. Salt, [1906] 


De Chr 320i 


B.C.—Young v. Cross, 37 B.C. 188, 
[1926] 2 DomL.R. 374, [1926] 1 West. 
Wkly. 878. 

See Hayes: v. Nourse, 22 N.E. 40, 
114 N.Y. 595, 11 Am.S.R. 700 (to same 
effect); Simmang v. Harris, (Tex. 
Civ.App.) 27 S.W. 786 (holding that 
a sale of land will not be rescind- 
ed, because the vendor, in the ab- 
stract of title furnished the purchas- 
er, omitted a portion of a will, which 
it is claimed restricts the grantor’s 
title to a life estate, where the will 
is on record, and the construction of 
the portion omitted involves a tech- 
nical knowledge of the law). 


[a] Thus concealment of the ex- 
istence of an adverse claim is no 
basis for rescission where such claim 
is invalid and without foundation. 
Smith y. Fisher, 5 J.J.Marsh. (Ky.) 
188. 

88. U.S.--Smith v. 
Pet. -26, 10 L.Ed. 42. 


Ark.—Lone Rock Bank vy. Pipkin, 
276 S.W. 588, 169 Ark. 491; Darnell v. 
Bibby “221 - Siw. 106157 143 Ark. 5805 
English v. North, 166 S.W. 577, 112 
Ark. 489; Carwell v. Dennis, 143 S. 
W. 135, 101-Ark’.603; Storthz v." Ar- 
nold, 84 S.W. 1036, 74 Ark. 68; Yeates 
v. Prior, 11 Ark. 58. See Neely v. 
Renibert, Tle SwuWierZiooss “TL Arka ot 
(recognizing rule). 

Del.—Webster v. Palm Beach Ocean 
Realty Co., 189 A. 457, 16 Del-Ch. 15. 


Fla.—Pryor y. Oak Ridge Develop- 
ment Corp., 119 So. 326, 329, 97 Ma; 
LOSS Leitac.Jdk 


Richards, 13 


Ind.—Frenzel vy. Miller, 37 Ind. 1, 
10 Am.R. 62. 

Me.—Dubovy v. Woolf, 143 A. 58, 
127 Me. 269. 

Va.—Lake v. Tyree, 19 S.E. 787, 90 
Va. 719; Hull v. Fields, 76 Va. 594. 

Wash.—Crockett v. Neely, 141 P. 
11438, 80 Wash. 657; Conta v. Corgiat, 


132 P. 746, 74 Wash. 28. 

89. U.S.—Byers v. Federal 
Cos, BOE C2a)F 9. 

Ala,—Crown 
590. 

Ark.—MecCulla v. Brown, 258 S.w. 
629, 163 Ark. 29; Carwell v. Dennis, 
143 S.W. 135, 101 Ark. 603. 

Cal.—Rouse v. Morgan, 291 P. 441, 
108 Cal.App. 315. 

Ill— Whitesides v. Taylor, 105 Ill. 


Land 


v. Carriger, 66 Ala. 
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the misstatement or nondisclosure is not of a char- 
acter to furnish a basis for the claim of fraud or 
misrepresentation.®® 
standpoint of materiality, any misrepresentation or 
wrongful coneealment which in fact contributes 
to induce the sale is sufficient.°° 


On the other hand, from the 


If material in 


496; Tuck v. Downing, 76 Ill. 71. 

Ky.—Osborne y. Howard, 242 S.W. 
852, 195 Ky. 533; Bewley v. Moremen, 
L71- S.w..996,) 162. Ky. 3824. Ruffner iy, 
Ridley, 81 Ky. 165, 4 Ky.L. 958; Buck 
v. McCaughtry, 5 T.B.Mon. 216. 

Md.—Reigart v. Fisher, 131 A. 568, 
149 Md. 336. 


Mo.—Hodges v. Torrey, 28 Mo. 99. 
See Lewis v. Brookdale Land Co., 28 
S.W. 324, 124 Mo. 672 (to same effect). 


Neb.—Canon v. Farmers’ Bank, 91 
N.W. 585, 3 Neb. (Unoff.) 348. 

N.J.—Hssex Airport v. Nestico, 151 
A. 277, 106 N.J.Eq. 479; Miller v. Al- 
vord, 140 A. 11, 102 N.J.Eq. 183. 


N.Y.—Hayes v. Nourse, 22 N.E. 40, 
114 N.Y. 595, 11 Am.S.R. 700; Kranz 
v. Lewis, 100 N.Y.S. 674, 115 App.Div. 
106; "37- N-Y,.Civ. Proc. 1368 \[disna (si 
N.E. 1168, 188 NY. 379), 


Tenn.—Chamberlin vy. Fox Coal. 
ete., Co;-20 Sow. 345, 92 "enn. iss 
ered v. Hewson, (Ch.A.) 41 S.W. 


Yex.—Binder vy. Millikin, (Civ.App.) 
201 “S.W. 239. 

Va.—Moore v. Barksdale, 
529, 2 Va.Dec. 416. 


Wash.—George v. Bingham, 192 P. 
980, 113 Wash. 39; Crockett v. Neely 
& Young, 141 P. 1143, 80 Wash. 657; 
ae v. Corgiat, 132 P. 746, 74 Wash. 


25 S.H. 


Man.—Rasch v. Horne, [1930] 3 
Dom.L.R. 647. [rev 38 Man. 600, [1929] 
4 Dom.L.R. 809]; Kelly v. Hnderton, 
22 Man. 277, 5 Dom.L.R. 613. 


Sask.—McCallum v. Hart, 1 Sask.L. 
482. See Love v. Lynch, 13 Sask.L. 
294 (dictum to same effect). 


See Steinbach v. Hill, 25 Mich. 78 
(to same effect); Kiefer v. Rogers, 
19 Minn. 32 (recognizing rule). 


90. Del.—Webster v. Palm Beach 
apsan Realty Co., 139 A. 457, 16 Del. 
DE 


Md.—Keating v. Price, 58 Md. 532. 
See Reigart v. Fisher, 131 A. 568, 149 
Md. 336 (to same effect). 


Miss.—Alexander v. Meek, 96 So. 
101, 132 Miss. 298. 


N.Y.—Stokes v. Johnson, 57 N.Y. 
673; Stewart v. Lester, 1 N.Y.S. 699, 
700, 49 Hun 58; Masterton v. Beers, 
29 N.Y.Super. 368. 


Va.—Hull v. Fields, 76 Va. 594. 


See Eibel v. Von Fell, 38 A. 201, 55 
N.J.Eq. 670 (to same effect). 


“The real question in the case is, 
was the fraudulent statement a ma- 
terial one, in view of the nature and 
character of the contract? as the offer 
of proof embraced every other fact 
necessary to constitute a complete 
defense on the ground of fraud. The 
rule by which it is to be determined 
whether a statement is a material one 
or not has been frequently formulated 
by the courts in recent cases where 
the question was directly under con- 
sideration. Under the rule as 


| stated in these cases, either party to 


a contract may make a collateral 
statement made by the other party 
during the negotiations, as to the ex- 
istence or nonexistence of a particu- 
lar fact, a material one, in his own 
judgment; so if it turns out to be un- 
true, and was falsely and fraudulent- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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this sense, it will, where the other requisite ele- 
ments exist, amount to such fraud or misrepresen- 
Where the statement 
is in response to a question, the answer to which. 
by the form and time of asking, the other party 
shows will influence his action, that cireumstance 
may be relevant to the consideration of whether the 


tation as to vitiate the sale.°1 


ly made, it will vitiate the contract if 
he relied upon the same as true, and 
would not have entered into the con- 
tract but for’ the statement. The 
standard by which it is to be deteér- 
mined whether the fraud be mate- 
rial or not has been adopted and ap- 
plied by the courts in this state in 
many adjudications.” Stewart v. Les- 
ter, supra. 


[a] Subjective test to be applied. 
—(1) “When it is made apparent that 
a misdescription relates to a fact ma- 
terially inducing the purchase, much 
weight must be given to the purchas- 
er’s own estimate of how far the de- 
ficiency, in the light of his own judg- 
ment and calculations, would affect 
the purposes he sought to accomplish 
in purchasing the property.” Keat- 
Ing v.. Price, 58 Md. 532, 536 [quot 
Slingluff v. Dugan, 56 A. 837, 839, 98 
Md. 518, 522]. See Ayles v. Cox, 16 
Beav. 23, 24, 51 Reprint 684 (“It is 
impossible to enter into a considera- 
tion of the different motives which 
may induce a person to prefer prop- 
erty of one tenure to another. The 
motives of mankind are infinite; and 
it is unnecessary for a man who has 
contracted to purchase one thing to 
explain why he refuses to accept an- 
other’). Compare Beckman v. Wal- 
lace, 29 Ont.L. 96, 101 (holding a forg- 
ed signature, even though authorized 
by the purported signer, to vitiate 
the sale, and stating that “it is well 
established that, if there be a fraudu- 
lent misrepresentation as to any part 
of that which induces a party to en- 
ter into a contract, the party may re- 
pudiate the contract—with an inno- 
cent misrepresentation or a misappre- 
hension, the case is different’). (2) 
“The materiality of a representation 
whose falsehood affects a contract 
does not depend upon its effect upon 
value or price, but its supposed influ- 
ence upon the mind of the contracting 
party in entering into the contract.” 
Masterton v. Beers, 29 N.Y.Super. 368, 
390. See Pennington v. Roberg, 142 
N.W. 710, 122 Minn. 295; Babbitt v. 
Boileau, 7 Terr.L. 481 (both to same 
effect). And see infra § 174 text and 
note 2. Contra Pryor v. Oak Ridge 
Development Corp., 119 So. 3826, 97 
Fla. 1085. 


91. U.S.—Boyce v. Grundy, 3 Pet. 
210, 7 L.Ed. 655; Doggett v. Emerson, 
7 F.Cas.No. 3,960, 3 Story 700. 

Ala.—Foster v. Gressett, 29 Ala. 
393. 

Ark.—McCracken v. Bangs, 229 S. 
W. 730, 148 Ark. 655. 

Cal.—De Bairos v. Barlin, 190 P. 
188, 46 Cal.App. 665. 

Del.—Webster v. Palm Beach Ocean 
Realty Co., 139 A. 457, 16 Del.Ch. 15. 

Ga.—Coffee v. Newsom, 2 Ga. 442. 

Iowa.—Mohler vy. Carder, 35 N.W. 
647, 73 Iowa 582. 

Ky.—Ruffner v. Ridley, 81 Ky. 165, 
4 Ky.L. 958. 

Me.—Dubovy v. Woolf, 143 A. 58, 
127 Me. 269. 


Md.—Slingluff v. Dugan, 56 A. 837, 
. 518; Keating v. Price, 58 Md. 


Mich.—Munro vy. Steinhauser, 185 
N.W. 678, 217 Mich. 137. 

Miss.—Gilpin v. Smith, 
1109. 


19 Miss. 
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the contract. 


N.Y.—Stokes v. Johnson, 57 N.Y. 
673; Tryon v. Lyon, 118 N.Y.S. 5, 133 
App.Div. 798; Stewart v. Lester, 1 N. 
Y.S. 699, 49 Hun 58; Masterton v. 
Beers, 29 N.Y.Super. 368. 


Or.—Sharkey vy. Burlingame Co., 
282 P. 546, 131 Or. 185 [foll Reihsen 
Meee Co., 282 P. 554, 131 Or. 


Tex.—York vy. Gregg, 9 Tex. 85; 
Bett v. Boyer, (Civ.App.) 285 S.W. 


Va.—Hull vy. Fields, 76 Va. 594. 

Wash.—Becker v. Clark, 145 P. 65, 
83 Wash. 37. 

Eng.—Redgrave v. Hird. 620) Ch: Ds 


Flight v. Booth, 1 Bing.N.Cas. 370, 


1-5 
27 E.C.L. 680, 131 Reprint 1160. 


Can.—Pagnuelo_ y. Choquette, 34 
Can.S.C. 102. 

N.W.Terr.—Babbitt vy. Boileau, 7 
Terr.L. 481. 

Contra Nicholson y. Peterson, 18 
Man. 106. 


“The vendor must be prepared and 
able to convey to the purchaser an es- 
tate or interest substantially corre- 
sponding with that bargained for and 
agreed to be sold, as well in regard 
to the tenure and the Situation, as 
the condition and natural advantages 
of the property, Any misdescription 
of the estate or interest or of the na- 
ture and extent of the property, ina 


‘material and substantial point, so far 


affecting the subject-matter of the 
contract that it may be reasonably 
supposed, that but for such misde- 
scription, the contract would not have 
been made, at once avoids the con- 
tract, and releases the purchaser from 
the bargain, if he so elect.” Slingluff 
v. Dugan, 56 A. 837, 98 Md. 518, 522; 
Doyle v. Whitridge, 55 A. 459, 460, 97 
Md. 711 [quot Keating v. Price, 58 
Mad. 532, 535]; Rayner v. Wilson, 43 
Md. 440, 444. See Gunby v. Sluter, 44 
Md. 237, 247 (similar statement). 


[a] Sale of several tracts.—W here 
Several tracts are sold at the same 
time and there is a misrepresenta- 
tion as to one of them, the question 
whether the whole sale or only the 
sale of the particular parcel directly 
involved in the misrepresentation is 
voidable depends upon whethér the 
sale was one integrated transaction 
and the misrepresentations with ref- 
erence to the particular parcel formed 
an inducement to that whole sale, and 
if that is the case and the statements 
were material to the deal considered 
as an entirety, the transaction as an 
entirety is vitiated thereby. Culbert- 
son v. Blanchard, 15 S.W. 700, 79 Tex. 
486. 

[b] Single material representation 
is sufficient, without regard to the ma- 
teriality of other accompanying rep- 
resentations. Harris v. Miller, 235 P. 
981. 196 Cal. 8. 


92. Clarke v. Thorpe, 135 N.W. 
387, 117 Minn. 202; Stewart v. Les- 
ter, 1 N.Y.S. 699, 49 Hun 58; Master- 
ton v. Beers, 29 N.¥.Super. 368; Ma- 
son v. Peterson, (Tex.Commn.App.) 
250 S.W. 142 [rev (Civ.App.) 232 S.W. 
567]. 

93. U.S.—Farnsworth v. Duffner, 
Zaye tay 6 4, P42) WS. As Sb Runes 
el Marrar ve onurchill LOLS. Cte 77 
135 U.S. 609, 34 L.Ed. 246; Southern 
Development Co. v. Silva, 8 S.Ct. 881, 
125 U.S. 247, 31 L.Ed. 678; Bush v. 
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statement is so material as to affect the validity of 


[§ 128] (4) Truth or Falsity of Representation. 
Representations, in order to impair the validity of 
the contract, must be in fact untrue, and such as are 
not afford no basis for an attack thereon.?? 
fact that either party in his own mind attaches to 


The 


Marshall, 6 How. 284, 12 L.Ed. 440; 
Brown v. Smith, 109 F. 26. See Hough 
v. Richardson, 12 F.Cas.No. 6,722, 3 
Story 659 (to same effect). 


Ala.—-Joseph v. Decatur Land, etc., 
Co., 14 So. 739, 102 Ala. 346; Bradfield 
v. Elyton Land Co., 8 So. 383, 93 Ala. 
527; Meeks v. Garner, 8 So. Sl Sw 93 
ATALS dal, ted Seg s[ at A LO Gama Coe moe ce 
wood v. Fitts, 7 So. 467, 90 Ala. 150; 
Spence v. Duren, 3 Ala. 251 (both to 
same effect). 

Ark.—Arkadelphia Lumber Co. v. 


Thornton, 104 S.W. 169, 83 Ark. 403; 
Wilson v. Strayhorn, 26 Ark. 28. 


Conn.—Robert y. Finberg, 84 A. 366, 
85 Conn. 557. 


Del.—Wiest v. Garman, 9 Del. 119. 


Ga.—Hatton v. Johnson, 103 S.B. 
233, 150 Ga. 218. 


Ill.—Crocker v. Manley, 45 N.E. 577, 
164 Ill. 282, 56 Am.S.R. 196; Tuck v. 
Downing, 76 Ill. 71. See Chicago Real 
Estate Board vy. Mullenbach, 184 Il. 
App. 437. 

Iowa.—Cohen Bros. Iron, ete., Co, 
v. Shackelford Brick Co., 198 N.W. 
318, 197 Iowa 674; Ellis v. Annis & 
Rohling, 173 N.W. 282, 187 Iowa 423; 
Noble _v. Renner, 159 N.W. 214, 177 


Iowa 509; Porter v. McElhiney, 8 N. 
W. 802, 56 Iowa 93; Sully v. Wilson, 
44 Towa 394. 


Kan.—Wood v. Staudenmayer, 43 P. 
760, 56 Kan. 399. 

Ky.—Morse v. Duryea, 192 S.W. 477, 
174 Ky. 234; Fristoe v. Laytham, 36 
S.W. 920, 18 Ky.L. 157; Askin v. Le- 
bus, 4 S.W. 305, 9 Ky.L. 162; Jasper 
v. Hamilton, 3 Dana 280. 


La.—Ollie v. Ogilvie, 13 La. 472; 
Mathews y. D’Asaro, 126 So. 246, 14 
La.App. 328. 


Me.—Hotchkiss v. Bon Air Coal, 
etc., Co., 78 A. 1108, 108 Me.-34, 


Md.—Milkton v. French, 150 A. 28, 
159 Md. 126. Y 


Mass.—Wells v. Day, 124 Mass. 38. 


Mich.—Burlingame v. B. E. Taylor 
Realty Co., 225 N.W. 562, 247 Mich. 
109; Burt v. Mason, 56 N.W. 365, 97 
Mich. 127. 


Minn.—Michaud v. Eisenmenger, 49 
N.W. 202, 46 Minn. 405; Brown v. 
Manning, 3 Minn. 35, 74 Am.D. 736. 


Nags ee) v. Ransom, 24 Miss. 


Mo.—McCaw v. O’Malley, 249 S.W. 
41, 298 Mo. 401; Morgan County Coal 
Co. v. Halderman, 163 S.W. 828, 254 
Mo. 596; Bernard vy. Duncan, 38 Mo. 
170, 90 Am.D. 416. 

N.J.—Brown v. Honiss, 68 A. 150, 
74 N.J.Law 501; Kafka_v. Grant, 63 A. 
900, 73 N.J.Law 451; Stramke v. Ra- 
ker, 156 A. 640, 109 N.J.Eq. 176;  Den- 
nh v. Mentz, 52 A. 1117, 68 N.J.Ea. 
613. 

N.M.—Berrendo Irrigated Farms 
Co. v. Jacobs, 168 P. 483, 23 N.M. 290. 


N.Y.—Seis v. Plaisantin, 65 N.Y.S. 
70, 52 App.Div. 206; Taylor vy. Fleet, 
4 Barb. 95 [rev on other grounds 1 
Barb. 471]; Scarsdale Pub. Co. v. 
Carter, 116 N.Y.S. 731, 63 Misc. 271; 
Hutchinson v. Brown, Clarke 408. 

Okl.—Coley v. Dore, 156 P. 164, 56 
Okl. 443. 

Or.—Schmauder y. Dell, 246 P. 349, 
118 Or. 347; Marshall v. Hillsboro 
Garden Tracts, 152 P. 493, 78 Or. 89, 
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the words spoken a meaning different than their nat- 
ural import is immaterial where the other has no 
A représentation 1s, 
fraudulent if made with a fraudulent in- 
tent, even though there be a basis of truth underly- 
ing it, where its implications are false and made 


reason to know or suspect it.°* 
however, 


with intent to deceive.®® 


Changed circumstances. The 


S.C.—Shuler v. Williams, 
BL 955 12S: C.. 349. 

Tenn.—Kansas City Land Co. v. 
Ea, TSW, 7975 87) Denn 589) by LARe 
A. 45. 

Tex.—Terrell v. Summit Place Co., 
(Commn.App.) 235 S.W. 198 [overr 
motion for reh (Commn.App.) 232 S. 
W. 282 (aff (Civ.App.) 207 S.W. 145)]; 
Binder v. Millikin, (Civ.App.) 201 S. 
W. 239; Ore City Co. v. Rogers, (Civ. 
App.) 190 S.W. 226. 

Utah.—Owens v. Neymeyer, 221 P. 
160, 62 Utah 580. 

Va.—Hicks v. Wynn, 119 S.E. 133, 
137 Va. 186; Trammell v. Ashworth, 
39 S.E. 593, 99 Va. 646; Max Meadows 
Bandsetes Cov. Brady, 22 S.B. 845; 
92) Va. 713) Hull vi Fields, 76 Va. '594. 


Wash.—Myers v. Calhoun, 149 P. 
19, 85 Wash. 689; Crockett v. Neely, 
141 P. 1143, 80 Wash. 657. 


W.Va.—Burrows vy. Fitch, 57 S.E. 
283, 62 W.Va. 116; Buena Vista Co. v. 
Billmeyer, 37 S.E. 583, 48 W.Va. 382; 
Whittaker v. South West Virginia 
Imp: Co., 12 (S.E.507,;7345 W.Va. (217. 


Wis.—Kend vy. Crestwood Realty 
Co., 246 N.W. 311; Daly v. Brennan, 
57 N.W. 963, 87 Wis. 36; Morrison v. 
Koch, 32 Wis. 254. 


Eng.—Attwood v. Small, 6 CL&F. 
232, 7 Reprint 684; Johnson v. Smart, 
2 Giffard 151, 66 Reprint 64; Vig- 
nolles v. Bowen, 12 Ir.Eq. 194; White 
v. Bradshaw, 16 Jur. 738. See Scott 
v. Hanson, 1 Russ.&M. 128, 5 Eng.Ch. 
128, 39 Reprint 49 (to same effect). 


Can.—Armstrong v. Canada Mut. 
L. Assurance Co., [1925] 3 Dom.L.R. 
1108 [aff 19 Sask.L. 90 [1924] 4 Dom. 
L.R. 1144]. 

B.C.—Gagnon v. Nelson, 
sD bn © 


Man.—Alexander v. Enderton, 25 
Man. 82; Bonney v. Bonney, 9 Man. 
280. 

Sask.—McCallum v. Hart, 1 Sask.L. 
82. 


99 S.E. 


21 B.C. 


See Heald v. Yumisko, 75 N.W. 806, 
7 N.D. 422 (to same effect). 


[a] Thus (1) where the representa- 
tions complained of were with respect 
to the goodness of the vendor’s title, 
and the vendor did in fact have a 
good title except that he had made a 
prior conveyance of the land to an- 
other, which conveyance was, howev- 
er, unrecorded and incapable of en- 
forcement as against that passing by 
the sale, the representation was not 
sufficient to afford a basis for avoid- 
ance of the sale. Meeks v. Garner, 8 
Ome Sno oCAla. tly, dd) ase eA LOGS, G2.) 
Representations by the vendors that 
they had an opportunity to lease the 
land at one thousand two hundred 
dollars a year was not ground for re- 
scinding a purchase where the pros- 
pective lessee offered to lease from 
the purchaser at one thousand five 
hundred dollars. Robert v. Finberg, 
84 A. 366, 85 Conn. 557. (8) Where a 
seller says that certain statements 
with reference to the land have been 
made to him by third persons whom 
he deems reliable, if such statements 


sale is not invalidat- 
ed because conditions change after the sale, so that 
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a statement, true when made and at the time of sale, 
no longer conforms to the facts.®® 
hand, although the representations are untrue when 
made, if subsequently and prior to the conveyance 
and to the demand for rescission conditions change 
so as'to conform to the representations theretofore 


On the other 


made, a claim of fraud or misrepresentation affect- 


have been made and by persons whom 
he does in fact deem reliable, there 
is no fraud or misrepr esentations in- 
validating the sale. Moore v. Scott, 
66 N.W. 441, 47 Neb. 346. (4) Where 
the seller states that the property is 
under lease for five years, and in fact 
there is a lease for that term of such 
property, although four months of the 
term have expired at the time of sale, 
the statement is not available to avoid 
the contract, at least where the buyer 
makes no inquiry as to how much of 
the term is unexpired. Kafka v. 
Grant, 63 A. 900, 73 N.J.Law 451. (5) 
A representation by the vendor of 
lands that they do not overflow is not 
false or fraudulent so as to affect the 
sale simply because such) lands are 
overflowed at times by exceptional 
floods, where that fact is a matter of 
common notoriety. Kerns v. Perry, 
(Tenn.Ch.A.) 48 S.W. 729. (6) Where 
land was sold as being within a cer- 
tain distance from the center of the 
city, by reference to a map indicat- 
ing the place from which the distance 
was measured, and it was in fact 
within the named distance from that 
spot, the sale was not voidable for 
fraud or misrepresentation despite 
the fact that the land was a greater 
distance from the geographical cen- 
ter, since it is not always nor usu- 
ally the geographical center which is 
controlling. MeCallum.n: Hart, 
Sask.L. 482. 

[b] Encumbrance being void, rep- 
resentation of absence of encum- 
brance does not impair the validity 
of the sale. Turner v. Peacock, 113 
SIE 45'85, 153) Gar $70) 


94. Lone Star Immigration Co. v. 
Johnson,~278 EF: 515, 516; Shultz vy. 
Redondo Improvement Co., 105 P. 118, 
156 Cal. 439; Michaud v. Hisen- 
menger, 49 N.W. 202, 46 Minn. 405. 
See Shermaster v. California Home 
Bldg. Loan Co., 181 P. 409, 40 Cal. App. 
661 (to same effect). 


“Representations must be consider- 
ed in the same sense in which the 
maker of them has reason to believe 
they will be understood by him to 
whom made. . . Such represen- 
tations must be considered, not in 
the light of the remotely possible, but 
of the practicable.” Lone Star Immi- 
gration Co. v. Johnson, supra. 


[a] Explanatory language in rep- 
resentation.—A representation not 
that soil was voleanic ash loam, but 
that it was what was generally de- 
nominated as such when applied to 
the Yakima Valley, could not be taken 
as a representation that the soil was 
volcanic ash loam, in the usual sense 
of the word, but only in the local 
sense to which it was restricted by 
the language used. Myers v. Cal- 
houn, Denny & Ewing, 149 P. 19, 85 
Wash. 689. 

[b] However, the meaning. of 
words may at times depend largely on 
the attendant circumstances, which 
may be such in a particular local- 
ity or with reference to a particular 
class of property or of transactions 
that the party to whom the statement 
is made must be taken to have notice 


ing the sale cannot be predicated thereon;*°* how- 
ever, it has been held that such alteration of cir- 


of the peculiar meaning under the cir- 
cumstances, and the word will be 
construed in the light of such mean- 
ing in determining whether the rep- 
resentation is true or false. Terrill 
v. Summit Place Co., (Tex.Commn. 
App.) 235 S.W. 198 [overr motion for 
reh (Commn.App.) 232 S.W. 282 (aff 
(Civ.App.) 207 S.W. 145)]. 

95. Goodrich-Lockhart Co. Vv. 
Sears, 270 F. 971. And see cases su- 
pra § 118 note 30. 


BEEN Ark.—yYeates v. Pryor, 11 Ark. 


Ill.—Kuska v. Vankat, 173 N.E. 343, 
341 Ill. 358. 


La.—Davitt v. Long-Bell Farm 
Land Corporation, 110 So. 88, 162 La. 
59. - 


N.J.—Miller v. Alvord, 140 A. 11, 
102 N.J.Eq. 183. 


Tex.—Ore City Co. v. Rogers, (Civ. 
App.) 190 S.W. 226. 


Wis.—Kend v. Crestwood Realty 
Co., 246 N.W. 311. See Spence v. Geil- 
fuss, 62 N.W. 529, 89 Wis. 499 (to 
same effect). 

{a] Change of purpose (1) honest- 
ly announced and actually existing at 
the time the purpose is stated is in- 
sufficient to invalidate the’ sale 
(Brown v. Honiss, 68 A. 150, 74 N.J. 
Law 501; Whitcomb v. Moody, (Tex. 
Civ.App.) 49 S.W.(2d) 513), (2) and 
there is no need to announce the 
changed intention, at least where 
nothing in the other party’s language 
has made it appear that the element 
of purpose is an essential feature in 
at ae (Brown v. Honiss, su- 
pra). 

[b] Where vendor has contracted 
for improvements to be made by a 
third person, and such person defaults 
and refuses to perform after the sale 
is made, the purchaser cannot avoid 
the sale because of the representa- 
tion that the third person was going 
to make such improvements. Lam- 
bert v. Crystal Springs Land Co., 
(Va.) 27 S.E. 462. 


97. Vaughn v. Wells, 203 S.W. 191, 
180 Ky. 485; Buford v. Guthrie, 14 
Bush (Ky.) 690; Barnes & Mitchell 
v. Campbell, (Tex.Civ.App.) 179 S.W. 
444; Anderson v. Creston Land Co., 
31 S.E. 82, 96 Va. 257; McCallum v. 
Hart, 1 Sask.L. 482. See Yeates v. 
Pryor, 11 Ark. 58 (recognizing the 
rule in a dictum to the effect that if 
the vendor, having represented him- 
self as possessing a good title, with- 
out actually having one, acquire one 
prior to the conveyance and tender 
it to the purchaser, the misstatement 
is no ground for the assertion of a 
fraud vitiating the contract). But 
see Yost v. Shaffer, 3. Ind. 331, 56 Am. 
D. 509 (holding that, where a vendor 
has falsely represented the number 
of acres in the tract of land sold, he 
cannot defeat the purchaser’s right to 
rescind by purchasing and tendering 
a conveyance of an adjoining tract 
sufficient to make up the deficiency); 
Woods v. North, 6 Humphr. (Tenn.) 
309, 44 Am.D. 312 (holding that, if a 
representation of power to convey is 
false when made, the voidability of 
SS 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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cumstances will not save the sale where it is made 
subsequent to a demand for rescission by the party 
misled,°* or to the time fixed for conveyance by the 
contract,°® although as to this latter case there is 
other authority to the contrary,! as there is also with 
respect to the former where the speaker is able and 
willing to bring the facts into conformity with the 
representations prior to the demand for rescission.2 
It is not sufficient to validate the sale that there is 
a possibility, as yet unrealized, that either when 
the time for performance comes, or eventually, the 
circumstances may be so altered that the facts will 
conform with the representations made.? Further- 
more, the change in conditions must be such that the 
previous representations are wholly and completely 
true, and a change which only renders the facts ap- 
proximately or in part conformable with those rep- 
resented is insufficient.* 


[§ 129] (5) Time of Misrepresentation or Con- 
cealment. Representations to be available must have 
been made at or previous to the sale, and, if made 
subsequently thereto, the party to whom they were 
made cannot have relied on them and is not entitled 
to avoid the sale because of them.® Nevertheless, 
the fact that no statements are made by the party 
misrepresenting the facts directly to the party mis- 
led until after the contract to sell is made has been 
held to be immaterial where, prior thereto, misrep- 
resentations are made by the former and brought 
to the latter’s attention and relied on by him, and 
such misrepresentations are reaffirmed by the former 


the sale is not affected by the fact | 
that the vendor obtains title prior to | 
the suit and offers, when the action is 


[a] 
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That by use of fertilizer soil 
might be made in course of time to 
fulfill the representations as to fertil- 
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to the latter prior to the time the contract is exe- 
cuted by conveyance;® and, in general, where the 
matter relied on directly as the foundation of fraud, 
although it comes subsequent to:the sale, is but one 
of a series of acts constituting a continuing fraud- 
ulent scheme, ultimately culminating in the perpe- 
tration of the cheat, the fact that it oceurs after that 
link in the series which ¢onsists of the sale proper 
does not prevent the invalidation ‘of the sale because 
of it.” The fact that the misrepresentations were 
made during previous negotiations, which ended 
without result, does not prevent their vitiating a 
sale resulting subsequently where, although the rep- 
resentations are not repeated, those originally made 
continue to exert an influence on the mind of the 
party misled and play a part in inducing the sale.§ 


[§ 130] (6) Effect on Sale of Fraudulent Conduct 
by Third Persons.—(a) In General. The represen- 
tations, in order to affect the sale, must ordinarily 
be made by a party thereto or one occupying the 
position of agent,1° or such persons must have par- 
ticipated in the fraud or at least had notice of it 
at the time of the sale.11 Where no reference to 
third persons nor adoption of their statements ap- 
pears as an element in the case,!? fraud or misrep- 
resentation invalidating the sale cannot be predi- 
cated on the statements of strangers to the sale hav- 
ing no connection with the land nor in privity with 
the parties,1* such, for example, as persons who 
wish themselves to buy an interest in the land and 

| to have the person misled join with them in the 


10. Jones v. Middlesborough 
Town-Lands Co., 50 S.W. 28, 106 Ky. 
194, 20 Ky.L. 1744; Lavoie v. City 


brought, to execute a good convey- 
ance). 

[a] Boundary.—Where, at the 
time of the contract, the vendor 
points out a certain line as the bound- 
ary of the land to be conveyed, his ti- 
tle not extending thereto at the time, 
but prior to the sale he acquires title 
to the intervening plot and stands 


ready to convey it, operative fraud or 


misrepresentation cannot be predicat- 
ed on the statement. Abbott v. Fel- 
lows, 100 A. 657, 116 Me. 173. 

[b] Encumbrances.—Thus, if the 
land is represented as being unencum- 
bered when such is not in fact the 
case, but, prior to the time for per- 
formance, the encumbrances are re- 
moved, and a clear title is tendered, 
the misrepresentation is no ground 
for avoidance. Anderson vy. Creston 
Land Co., 31 S.B. 682, 96 Va. 257. 


98. Thomas v. Coultas, 76 Ill. 493; 
Fordtron vy. Cunningham, (Tex.Civ. 
App.) Lv7.S.W. 212: 

99. Rykiel v. Sklaver, 156 NE. 
842, 259 Mass. 608; Kiefer v. Rogers, 
19 Minn. 32. 

1. McElya v. Hill, 
105 Tenn. 319. 


2. Adadow v. Perry, 196 N.W. 190, 
225 Mich. 286; Owens v. Neymeyer, 
221 P. 160, 62 Utah 580. See Calla- 
way v. Chrestman, (Tex.Civ.App.) 269 
S.W. 908 (so holding as to discharge 
after suit but before trial of a wrong- 
fully concealed encumbrance). 


3. Scott v. Delta Land, etc., Co., 
207 P. 389, 57 Cal.App. 320 [foll Delta 
Land, etc., Co. v. Perry, 207 P. 393, 57 
Cal.App. 314; Bradley v. Delta Land, 
ete:; Cor 207° PP. 395,57 Calva pp: 1790" 
Lohr v: Delta Land, etc:, Co., (Cal, 
ADD ecOtimes. 396)\) Daviss ve Scher, 
62 A. 193, 73 N.J.Law 155; Miles v. 
Stevens, 3 Pa. 21, 45 Am.D. 621. 


59 S.W. 1025, 


ity and adaptability for raising par- 
ticular crops does not prevent a rep- 
resentation regarding it from vitiat- 
ing the sale. Scott v. Delta Land, 
elcie Co5, 20% P. 1889, 57, CaluApp. 1320 
[foll Delta Land, ete., Co. v. Perry, 
207 P. 393, 57 Cal.App. 314; Bradley 
v. Delta Land, etc., Co., 207 P. 395, 57 
Cal.App. 790; Lohr v. Delta Land, 
ete., Co., (Cal.App.) 207 P. 396]. 


4 Meyers vy. Funk, 8 N.W. 788, 
56 Iowa 52. 


5. Wiest v. Garman, 9 Del. 119; 
Schiavone v. Ashton, 163 N.E. 828, 
332 Tll. 484; Milkton v. French, 150 
A. 28, 159 Md. 126; Maney v. Porter, 
3 Humphr. (Tenn.) 347 [error dism 
4 How. (U.S.) 55, 11 L.Ed. 873]. See 
Peterson v. McManus, 172 N.W. 460, 
187 Iowa 522 (to same effect). And 
see cases infra this note. 


[a] Agreement following sale to 
protect title-—Where, after sale, the 
grantor agrees to perfect the title, 
this agreement will not relate back 
and characterize the original sale so 
as to make it fraudulent. Harding v. 
Commercial Loan Co., 84 Ill. 251. 


[b] Fraud inducing subsequent 
compromise contract does not affect 
the validity of the preéxisting sale 
affected by the compromise. United 
Land & Irrigation Co. v. Fleming, 
(Tex.Commn.App.) 239 S.W. 610 [rev 
(Civ.App.) 225 S.W. 843]. 


6. Bean v. Herrick, 12 Me. 262, 28 
Am.D. 176. : 


7. Thomas v. Moore, 177 P. 734, 
105 Wash. 293. 


a Hogan vy. Wexted, 138 Mass. 


9. Fraud of personal representa. 


tive as ground for setting aside sale 


see Executors and Administrators § 
684, text and notes 93-96. 


of Auburn, 148 A. 143, 128 Me. 419. 
See McKinnon v. Vollmar, 43 N.W. 
S005 Wass 82617 sAmn Saree L73).6) Ee; 
R.A. 121 (recognizing rule). Com- 
pare Ferson y. Sanger, 8 F.Cas.No. 
4,752, 1 Woodb.&M. 138 (recognizing 
the rule as one adopted by many of 
the cases, but Suggesting an excep- 
tion thereto where a party fails to 
undeceive one to whom a third person 
has, to his knowledge, misstated the 
facts). 


il. Pratt land, letc., Co: vy. Me- 
Cace So. 185, 135 Ala. 452, 93 Am. 


[a] Third person as medium of 
communication for vendor.—A false 
statement made by the vendor to 
a third person, to be by him com- 
municated to the purchaser, is re- 
garded in legal effect as if made by 
the vendor, and, if possessing the ele- 
ments necessary in fraud or misrep- 
resentation, avoids the contract. 
Crocker vy. Lewis, 6 F.Cas.No. 3,399, 
3 Sumn. 1. 


§ ae Adoption or reference see infra 
13. U.S.—White v. Ewing, 69 F. 


451, 16 C.C.A. 296; Ferson v. Sanger, 
8 F.Cas.No. 4,752, 1 Woodb.&M. 138. 
ane v. Veasy, 62 Ala. 
Ill.— Perley v. Catlin, 31 Ill. 533. 
Ind.—Hunt v. Blanton, 89 Ind. 38. 
Tex.—Beaver v. Costley, (Civ.App.) 
175 S.W. 761. 
Wis.—Law v. Grant, 37 Wis. 548. 
[a] Casual employment of stran- 
ger as guide to show the parties over 
the land, both being equally unac- 
quainted with him and reposing equal 
confidence in him, does not alter the 
rule. Hunt y. Blanton, 89 Ind. 38, 
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purchase of the property,'* or remote vendors, who 
are not in privity with the parties to the sale.’° If, 
however, the vendor in an executory contract to 
sell lands, by knowingly false representations in- 
duces another to buy from his purchaser and exe- 
cutes a conveyance to the subpurchaser, the misrep- 
resentations, although made by one not actually a 
party to the second agreement, vitiate the contract.*® 
A vendor cannot avoid a sale to his own purchaser 
on the ground of misrepresentations or improper 
concealments by his own vendor whom he had to 
make the conveyance directly to the purchaser, un- 
less the latter has himself participated in, or at 
least been aware of, the fraud at the time of the 
sale to him.t? 

[§ 131] (b) Reference; Adoption. Where one of 
the parties refers the other to a third person for 
information respecting either matters material to 
the sale generally or the correctness of his own 
statements, and the person to whom reference is 
thus made misinforms the party inquiring of him 
or falsely confirms the misrepresentations made in 
the first instance, the party making the reference 
is bound by the statements of the person to whom 
he has referred, and, if false, they may vitiate the 
sale,*® particularly where, at the time he made the 
reference, the party suggesting it had reason to sus- 
pect that false or misleading information would be 
given by the person to whom he referred the other 
party;'® but where there is no such reference, but 
merely a statement that certain third persons, 


14. Law v. Grant, 37 Wis. 548. 


15. Jones v. Middlesborough Town- 
Lands Co., 50 S.W. 28, 106 Ky. 194, 20 


Ky.L. 1744, 87, 162 Ga. 457 
16. Bean v. Herrick, 12 Me. 262, 28 Tll.—Heinrich v. 
Am.D. 176. App. 86. 


17. Jones vy. Wood, 16 Pa. 25. TL App. 133. 


18. Vanderbilt v. Bishop, 188 F. 
STATE, 199) BY. 420, Dt (CCA. 6 525 
Graham v. Moffett, 78 N.W. 132, 119 
Mich. 303, 75 Am.S.R. 393. 


19. Graham v. Moffett, supra. 


10, 28 Ky.L. 105; 
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D.C.—Turner v. 
C3635 29 So Bes 68d. 


Ga.—Dunean v. 


Brewer, 54 App.D. 


See Pritchett v. Griffin, 203 


Ky.—Lainhart v. Gabbard, 89 S.W. 
Ruffner v. Ridley, 
81 Ky. 165, 4 Ky.L. 958. 


Mass.—Thompson vy. Barry, 68 N.E. 
674, 184 Mass. 829. 


whom the speaker considers reliable, have assured 
him of certain facts, the rule does not apply.”° 
Where, knowing that false representations have been 
made by a stranger, a party enters into the sale 
without disaffirming such statements or explaining 
the truth of the matter, he thereby adopts the rep- 
resentations and the sale may be vitiated although 
they were uttered by some one who is neither a par- 
ty nor in privity with a party to the sale;??_ thus a 
statement by a third person, in the presence of one 
of the parties to the contract and in response to 
an inquiry of the other party, when not objected to 
or corrected by the former of the parties, is suf- 
ficient to entitle the latter to avoid the sale;?? but 
where the party benefiting by such statements does 
not know at the time of the sale of the misrepresen- 
tations or the opposite party’s reliance thereon, there 
is no basis for the application of this doctrine of 
adoption,?* even though at a subsequent time prior 
to full payment of the consideration he acquires in- 
formation as to these matters.?4 


[§ 132] (c) Agency; Ratification. Pursuant to 
the general rule that a principal is bound by the 
representations and statements of his agent,?> where 
an agent, acting within the apparent scope of his au- 
thority, makes misrepresentations to others,. the 
principal is bound by them to the same extent as 
if he had made them personally, and they are equally 
available as the foundation for a claim of fraud or 
misrepresentation in the sale.2® This is most con- 
spicuously true, of course, where the principal con- 


152 Pa. 560. 


Tenn.—Hampton y. Hancock, 4 


Bailey, 134 S.E. | Tenn.Civ.A. 419. 
Tex.—Burnett v. Boyer, (Civ.App.) 
Norton, 219 Ill. | 285 S.W. 670; Griffith v. Hahl, 129 


S.W. 400, 61 Tex.Civ.App. 287. 
Wis.—McKinnon y. Vollmar, 43 N. 
W. 800, 75 Wis. 82, 17 Am.S.R. 178, 6 
L.R.A. 121. See. Law v. Grant, 37 
Wis. 548 (recognizing rule). 
Can.—May v. McArthur, 20 Can. 
L.J.N.S. 248, 4 Can.L.T.Occ. Notes 336. 


20. Moore v. Scott, 66 N.W. 441, Mich.—Chanler v. Venetian Proper- Man.—Wolfe v. McArthur, 18 Man. 
47 Neb. 346. ties Corp., 236 N.W. 838, 254 Mich, | 20. 

21. Grayling Lumber Co. v. Ebbitt, 468. Ont.—Stevenson v. McHenry, 16 
203 S.W. 686, 134 Ark. 175; Law v.|  Minn.—Schlauderaff v. Wortham, | Ont. 139 
Grant, 37 Wis. 548. See Ferson v. |167 N.W. 118, 140 Minn. 25; Ballard See Huttig v. Nessy, 130 So. 605, 
Sanger, 8 F.Cas.No. 4,752, 1 Woodb. |v. Lyon, 131 N.W. 32.0, sa Minn. 264, 1100 Fla: 1097 (dictum to same effect); 
&M. 138 (recognizing rule); Brader |38 L.R.A.N.S. 301. ede es i pay ene 99 B 
v. Zbranek, (Tex.Civ.App.) 213 S.W. pies ie aly v ernstein 1 Bath 
331 (to same effect). And see infra Mise 7 ALES AQ GEE Gv eek: | Be 10: N.M. 380; Stewart v. Canadian Finan- 


text and note 22. ce 


22. Alexander v. Beresford, 27 
Miss. 747, 61 Am.D. 5388; Barbian v. 
Grant, (Tex.Civ.App.) 190 S.W. 789. 


23. Law v. Grant, 37 Wis. 
24 Law v. Grant, supra. 
25. See Agency § 541. 


548, H. 381. 


N.J. 
109. (N.S: 5q. 


ATG ye 


298. 

Mo.—Connecticut Mut. L. Ins. Co. 
Vi-Garson, 172 os; Wi) 
221. 

N.H.—Conecord Bank y. Gregg, 14 N. 


Stramke v. Raker, 156 A. 640, 
Towbin v. 
128 7%Al. 154, 97 NJ. Bq 259 Park 131 A. 


ciers Trust Co., 22 B.C. 133 (ast three 
cases to same effect). 


[a] Improper concealment by 
fiduciary (1) will also be visited on 
his principal (Ruffner v. Ridley, 81 
Ky. 165, 4 Ky.L. 958; Jones v. Jones, 
24 N.E. 1016, 120 N.Y. 589; Heywood 
v. Mallalieu, 25 Ch.D. 357), (2) even 
in cases where, although the agent 


69, 186 Mo.App. 


Pierro, 


26. U.S.—Mather v. Barnes, 146 F. . eset 

1000; Cortes Co. v. Thannhauser, 45 | 9238 mem, 99 N.J.Eq. 434 mem]. Soe eter Cele Renin tea ee 
By 120;7 Dogrett, Vv. Enterson,, 7 F.Cas. N.Y.—Bennett v. Judson, 21 N.Y. | whose assent to the Rane has been in- 
No. 3,960, 3 Story 700; Hough v. Rich- |} 238; La Belle Heights v. Stone, 237 duced ba the éontealiment (Jones v 
ardson, 12 F.Cas.No. 6,722, 3 Story |N.Y.S. 51, 227 App.Div. 65; Silver- Jones supra). : 
659; Mason v. Crosby, 16 F.Cas.No.|man v. Minsky, 95 N.Y.S. 661, 109 : 

9,234, 1 Woodb.&M. 342; Smith v. | App.Div. 1 [aff 79 N.E. 1116, 186 N.Y. [b] Payment of part of agent’s 
Babcock, 22 F.Cas.No. 13,009,, 2|576). commission by party misled does not 


Woodb.&M. 246. See Ferson v. Sang- 


N.C.—Stewart v. Salisbury Realty 


affect the rule. Thompson vy. Barry, 


68 N.E. 674, 184 Mass. 829. 


er, 8 F.Cas.No. 4,752, 1 Woodb.&M. | ¢ Me a par : 
138 (recognizing rule). & Ins. Co., 74 S.E. 736, 159) N.C. 2380. [eo] Netel avodest tas Enecint 
Or.—Boyer v. Edgemont Inv. Co IS ENGY, 1B SPEC AL One; 
Ark.—Cady v. Rainwater, 196 S.W.]o95 p. 471, 136 Or. 161%, Sharkey v.|cne. heyopposite )contracting party 


125, 129 Ark. 498; Mitchell v. Cole- 
man, 192 S.W. 2381, 127 Ark. 273. . 


Cal. Rae v. Scher, 69 P. 96, 136 
Cal. 406 


282 P. 554, 


Burlingame Co., 282 P. 546, 131 Or. 
185 [foll Reihsen v. Burlingame Co., 
131 Or. 208]. 


Pa.—Williams v. Kerr, 25 A. 618, 


has notice of its character, statements 
.made by the agent in excess of his 
special authority thereof are not 
binding on the principal. Emerson y. 
Roof, 66 How.Pr. (N.Y.) 125, 13 Abb. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[§§ 130-132. 


§§ 1382-134] 


spires with, and directly authorizes, the agent to 
mislead and deceive the parties with whom he is 
to deal,’* or where the principal has ground for 
believing, before selection of the agent, that some 
- misrepresentation will have to be, and will be, made 
in order to bring about the sale.28 The rule is sim- 
ilar where one not authorized to act as agent never- 
theless purports to have such authority and by mis- 
representations effects the sale and the person for 
whom he has assumed to act thereafter elects to 
take the benefit of the sale as made and ratifies it.29 
It is of no consequence that the principal himself has 
made or authorized no misrepresentations and must, 
to this extent, suffer for the delinquencies of anoth- 
er;°° nor need he know, at the time of, or prior: to, 
ratification, that the agent has made the misrepre- 
sentations.*! Normally, however, a statement which, 
if made by the vendor, would not be sufficient to 
vitiate the sale, will not have that character when 
it is made by his agent.32 For the representations 
of a third person, not acting strictly as agent. for 
either, but rather as a go-between for both, com- 
municating to each matters as coming from the 
other, which are made on his own account, and for 
his own interests, neither party is chargeable with 
fraud by the other;#* and the same is true of rep- 
resentations made by one who, to the knowledge of 
both parties, is acting as the agent of both;34 but 
it is otherwise where, although professing to act 
as agent for both, he does not explain that fact to 


N.Cas. 358; Lay v. Midland Farms 
Co,, (Tex.Civ.App.) 8 S.W.(2d):; 230 


VENDOR AND PURCHASER 


the giving of a mortgage to a third 
person, the vendor’s agent made mis- 


[66 C.J.] 583 


his principals; the rule in that case being that either 
principal whose confidence has been thus abused can 
avoid the sale for misrepresentations of the agent 
inducing agreement thereto to his prejudice.?> The 
agency must, of course, have existed at the time of 
the sale and conveyance of the land; it is insuffi- 
cient that the person uttering the false statements 
becomes the agent of the other party to the contract 
at some time later although prior to the effort made 
to avoid it.3¢ 


[§ 133] (d) Misrepresentation by Coparty. If 
one of two copurchasers defrauds the vendor, the 
other, who was represented by him, can obtain no 
benefit from the transaction, although he may be 
innocent of any fraud ;*7 and the same is true where 
one of two or more covendors practices fraud on a 
purchaser.** A vendor is not liable for the misrep- 
resentations made by a copurchaser to those joining 
with him in the purchase, in the absence of any 
relation in the nature of ageney between them;*? 
and so, where the vendor’s agent, known to the 
buyer as such, enters into a partnership with the 
latter to purchase the land, his conduct has been 
held to be inconsistent with, and to terminate, his 
agency, so that his former principal is no longer 
subject to have the sale avoided for representations 
made by the former agent to his copurchaser.*° 


[§ 134] (7) Representations or Concealménts as 
to Particular Facts or Matterst1—(a) Title—aa. In 


the principal cannot take the bene- 
fits of a trade by his agent without 


[foll Fortune v. Midland Farms Co., 
(Tex.Civ. App.) 8 S.W. (2d) 2a6 1% 
Christiansen v. Parker, 277 P. 445, 152 
Wash. 149. See Wilde v. Gibson, 1 
H.L.Cas. 604, 9 Reprint 897) (conceal- 
ment by special agent). 


27. Briggs v. Dunne, 48 N.E. 48, 
168 Ill. 226. ; 

28. Williams v. 
619, 152 Pa. 560. 

“The moral quality of holding onto 
the fruits of a fraud perpetrated by 
an agent in the transaction of busi- 
ness committed to him differs not 
from that of the concoction and per- 
petration of the fraud; and when, in 
addition, the principal knew before- 
hand that the agent must resort to 
it or fail, and selected him with ref- 
erence to his qualifications for that 
particular kind of work, ie te 1S 
persuasive evidence that the particu- 
lar fraud had been expressly author- 
ized or that the agent had been given 
carte blanche as to the means to be 
employed by him.” Williams v. Kerr, 
supra. 

29. U.S.—Alger v. Keith, 105 F. 
105, 44 C.C.A. 371; Mason v. Crosby, 
16 F.Cas.No. 9,234, 1 Woodb.&M. 342. 


Ala.—Williamson’ v. Tyson, 17 So. 
336, 105 Ala. 644. 


Ga.—Duncean v. Bailey, 134 S.E. 87, 
162 Ga. 457. 


Iowa.—Edwards v. Foley, 173 N.W. 
914, 187 Iowa 5. 


Mich.—German Bundesheim Soe. v. 
Schmidt, 218 N.W. 664, 242 Mich. 
139. 

Mo.—Morgan County Coal Co. v. 
Halderman, 163 S.W. 828, 254 Mo. 596. 

S.D.—Rasmussen v. Reedy, 84 N.W. 
205, 14.8: Dy 15. 

See Fairchild v. McMahon, 34 N.E. 
119, 139 N.Y. 294), 86 Am.S.R. 701 


(where, on a sale of property, part 
of the consideration for which was 


Kerr, 25 A. 618, 


representations and the mortgagor 
accepted the benefits of the transac- 
tion knowing of them and thereby 
ratified them, it was held that the 
mortgage could be avoided along with 
the rest of the sale, because of the 
representations). 

30. U.S.—Mather v. Barnes, 146 F. 
1000; Cortes Co. v. Thannhauser, 45 F. 
730. See Ferson v. Sanger, 8 F.Cas. 
No. 4,752, 1 Woodb.&M. 138 (recogniz- 
ing rule). 

Ky.—Lainhart v. Gabbard, 89 S.W. 
10,28 Ky.L. 105: 

Mass.—Thompson v. Barry, 68 N.E. 
674, 184 Mass. 829. 


Mo.—Connecticut Mut. L. Ins. Co. 
a Carson, 172 S.W. 69, 186 Mo.App. 
21. 


N.J.—Stramke v. Raker, 156 A. 640, 
109 N.J.Eq. 176. 

N.Y.—Bennett v. Judson, 21 N.Y. 
238. 

Or.—Boyer v. Edgemont Inv. Col, 


295 P. 471, 135 Or. 161;.Sharkey v. 
Burlingame Co., 282 P. 546,-131 Or. 
185 [foll Reihsen v. Burlingame Co., 
282 P) 554) 131 Or. 2081. 


S.D.—Rasmussen v. Reedy, 84 N.W. 
205, 14 S.D. 15. 


Tenn.—Hampton y, 
Tenn.Civ.A. 419. 


Tex.—Burnett v. Boyer, (Civ.App.) 
285 S.W. 670. 


Can.—May v. McArthur, 20 Can.L.J. 
N.S. 248, 4 Can.L.T.Occ. Notes 336. 


See Law v. Grant, 37 Wis. 548 (rec- 
ognizing rule). 

And see cases supra note 26. 

[a] Reasons for rule.—The prin- 
cipal’s liability goes ‘fon the ground, 
that fraud by an agent is fraud by 
the principal, and that the principal 
should be bound by the wrong or mis- 
conduct of his own agent, rather than 
that a stranger should suffer, and that 


Hancock, 4 


11125, 101 Iowa 9; 


taking the burthens, and finally, that 
he cannot adopt part and repudiate 
the rest, where the transaction is a 
unit, and he claims the benefits of the 
whole.” Ferson v. Sanger, 8 F.Cas. 
No. 4,752, 1 Woodb.&M. 138. 


31. Mason v. Crosby, 16 F.Cas.No. 
9,234, 1 Woodb.&M. 342. 

32. Duvall v. Walton, (Fla.) 144 
So. 318. 

oat Whitesides y. Taylor, 105 TI1l. 
34. Armstrong v. Breen, 69 N.W. 
Emerson v. Roof, 
UBER (N.Y.) 125, 13 Abb.N.Cas. 
oo. 


[a] However, if one who is agent 
for one party as to all the terms of 
the sale, and for the other only for 
the purpose and to the extent of mak- 
ing a selection of lots, misrepresents 
to the latter the facts as to the land, 
his general principal may be held 
bound for his statements as to any 
matters other than those as to the 
selection of particular lots, and takes 
the contract of sale subject to the 
defects which they import into it. 
Gate City Land Co. vy. Heilman, 45 N. 
W. 760, 80 Iowa 477. 


35. Battelle v. Cushing, 21 D.C. 59. 

36. Pratt Land, etc., Co. v. Mc- 
Clain, 33 So. 185, 135 Ala. 452, 93 Am. 
SumoDs 

37. Cofer v. Moore, 6 So. 306, 87 
Ala. 705. 

Vendor or vendor’s agent assuming 
to act as copurchaser see infra § 153 
text and note 23. 


38. Barbian v. Grant, (Tex.Civ. 
App.) 190 S.W. 789. 

39. Beaver v. Costley, (Tex.Civ. 
App.) 175 S.W. 761. 

40. Binder vy. Millikin, (Tex.Civ. 


App.) 201 S.W. 239. 


41. Public records as opportunity 
for investigation affecting right to re- 
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General. The mere expression of a belief or opin- 
ion as to the goodness of the vendor’s title, without 
affirmation as a fact that it is good, is not such a 
statement as is ordinarily capable of affecting the 
validity of the sale;#* but a false representation 
by the vendor of the fact of title to, or ownershin 
of, land is capable of serving as a ground for avoid- 
ance of the sale. While by some authority it has 
been held that a representation that the vendor has 
cood title is not a representation of fact, but simply 
a legal opinion and hence not a ground of fraud, 
where there is neither concealment nor misrepresen- 
tation as to any matter of fact affecting the title 
and the history thereof is on the records,** by the 
greater number of authorities it is held that a pos- 
itive assertion of title, not based on known facts 
and muniments of title, while of course it embodies 
a conclusion drawn from the facts relative to title, 
is not a mere expression of opinion as to the reli- 
ability of title, but is in effect a representation that 


ly on representations of title see in- 
fra § 165 text and note 3 


42. Ala.—Saltonstall v. Gordon, 33 
9. 
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not render the sale proof against an 
attack on the ground of misrepresen- 
tation in respect of the title convey- 


i. 


[§ 134 


the facts requisite to a good title to the land exist ;** 
and such a representation by the vendor has been 
held to be of such character as to afford a basis for 
avoiding the sale where title in him is lacking either 
as to the whole of the property sold*® or as to some 
material portion thereof,+7 affecting adversely the 
value of the purchase and impairing the worth of 
the whole to the purchaser.*® If the vendor merely 
professes to sell a claim or title derived from a par- 
ticular source, however, such as a sale of the land 
for taxes, or the like, which he reveals, and the 
facts with reference to which are known or disclosed 
to the other party, and if he has such a elaim or ti- 
tle, he is not guilty of fraud or misrepresentation 
which will operate thus merely because he expresses 
an opinion as to the legal value or strength of his 
claim which the facts do not justify, so long as he 
makes no false statement as to what those facts 
are;*® nevertheless, if statements as to the validity 
of the claim or title derived from a disclosed souree 


Altgelt v. Mernitz, 
Tex.Civ.App. 397; Cross v. Freeman, 
AT S.W. 473, 195 Nex.Civ App. 42sF 
Ramirez v. Barton, (Civ.App.) 41 S. 
W. 508. 
Wash.—Dehnhoff v. 
131, 131 Wash. 304. F 


See Booth v. Ryan, 31 Wis. 45 (rec- 


83 S.-W. 891, 37 


Hege, 230’ P. 


Ala. 14 ed. Nash v. Wooderson, 52 L.T.Rep. 
N.S. 49. 

Ill.— Bond v. Ramsey, 89 Ill. 29. _ é 
kv Morse v. Duryea, 192 SW. 477, Sesser Conwell v. Clifford, 45 Ind. 
ca ee ca ct Lo rai 45. Buchanan y. Burnett, 119 S. 
3 Bm i W. 1141, 102 Tex. 492, 132 Am.S.R. 900 
Tex.—Corbett v. McGregor, 131 S. [aff 114'S.W. 406, 52 Tex.Civ.App. 68]; 

W. 422, 62 Tex.Civ.App. 354; Haw- Nees p 
Iki Well 43 SW. 816, 17 Tex Mead v. King, (Tex.Civ.App.) 285 S. 
Gig Ag 360 s, ~W. , eX We “8325 te Doake iv. | Bises (lex Civ. 
N62 DIOS SERS App.) 235 S.W. 957; Fahey v. Kaies. 
Eng.—Hume v. Pocock, L.R. 1 Ch. } (Tex.Civ.App.) 181 S.W. 782. And see 


379. 

See Herman v. Hall, 41 S.W. 733, 
140 Mo. 270; Glasscock vy. Minor, 11 
Mo. 655 (both recognizing rule). 


And see infra text and note 49. 


[a] Statements as to goodness of 
title by officer conducting judicial 
sale have been held to be merely mat- 
ters of opinion or belief, and hence 
not of such a character as to afford 
grounds for invalidating the sale, ex- 
cept under the exceptional circum- 
stances when statements of opinion 
are available for that purpose. Tuck- 
er v. White, 125 Mass. 344. 


When statements of opinion may 
render sale voidable see infra §:157 
text and note 93; § 158 text and note 
6; and passim infra §§ 166-171. 

43. Ill.—Thomas v. Coultas, 76 I11. 
493; Drake v. Latham, 50 Ill. 270. 

Iowa.—Ballou v. Lucas, 12 N.W. 
745, 59 Iowa 24. 

Ky.—Sellars v. Adams, 228 S.W. 
424, 190 Ky. 723. See Morse v. Dur- 
yea, 192 S.W. 477, 174 Ky. 234 (rec- 
ognizing rule). 

Mo.—Holland v. Anderson, 38 Mo. 
55; Glasscock v. Minor, 11 Mo. 655. 

Tex.—Mead v. King, (Civ.App.) 285 
S.W. 832. 


Va.—Linhart v. Foreman, 77 Va. 
540. 
Wis.—Mills v. Morris, 145 N.W. 


369, 156 Wis. 38. 


See Luette v. Bank of Italy Nat. 
Trust & Savings Ass’n, 42 F.(2d) 9 
[cert den 51 S.Ct. 87, 282 U.S. 884, 75 
L.Ed. 779]; Meeks v. Garner, 8 So. 
878, 93 Ala. 17, 11 L.R.A. 196; Steele 
v. Kinkle, 3 Ala. 352 (all three cases 
recognizing rule). 

And see infra text and notes 45-48. 


[a] Condition that purchaser 
should make no objection in respect 
of prior title, coupled with represen- 
tations as to the title conveyed, does 


cases infra notes 46-48. 


[a] Facts included in representa- 
tion of “good title.’—When a vendor 
represents his title to be good, it is 
equivalent to saying that he has a 
perfect title to the entire tract, unaf- 
fected by any gaps in the chain of 
title, or any defect or encumbrance 
whatever, or, in other words, to an 
assurance to the purchaser that, if he 
buys, he will acquire a title to the en- 
tire premises sold to no part of which 
another has any just or legal claim, 
and one on which he may quietly re- 
pose. Smith v. Robertson, 23 Ala. 312. 

46. U.S.—Boyce v. Grundy, 38 Pet. 
210) 7, Lid. 655. 

Ala.—Orendorff v. Tallman, 7 So. 
821, 90 Ala. 441; Smith v. Robertson, 
23 Ala. 312; Read v. Walker, 18 Ala. 
pvowoVounge “vo Harris. 12 Ala. dS. 
See Rarden v. Badham, 388 So. 1029, 
142 Ala. 500 (recognizing rule). 


Cal.—Crane v. Ferrier-Brock Devel- 
opment Co., 130. P. 429, 164 Cal. 676. 


Fla.—Thacker v. Newton, 121 So. 
470, 97 Fla. 444. 


Iowa.—Anderson v. Buck, 24 N.W. 
10, 66 Iowa 490. 


Ky.—Breckinridge v. Moore, 3 B. 
Mon. 629; Campbell v. Whittingham, 
5 J.J.Marsh. 96, 20 Am.D. 241; Glass 
v. Brown, 6 T.B.Mon. 356. 


Minn.—Tretheway v. Hulett, 54 N. 
W. 486, 52 Minn. 448. 


Miss.—English vy. Benedict, 25 Miss. 
167. 

N.M.—Daly v. Bernstein, 28 P. 764, 
6 N.M. 380. 


Tex.—Buchanan v. Burnett, 119 S. 
W. 1141, 102 Tex. 492, 132 Am.S.R. 900 
[aff 114 S.W. 406, 52 Tex.Civ.App. 
68]; Rhode v. Alley, 27 Tex.’ 448; 
Doak v. Biggs, (Civ.App.) 235 S.W. 
957; Brader v. Zbranek, (Civ.App.) 
213 S.W. 331; Fahey v. Kaies, (Civ. 
App.) 181 S.W. 782; Morris v. Brown, 
85 S.W. 1015, 38 Tex.Civ.App. 266; 


ognizing rule). 

[a] Statement that speaker knows 
of no defects of title except for those 
mentioned may vitiate the sale where 
there are defects existing which he 
knows about and does not mention. 
Continental Coal, Land & Timber Co. 
v. Kilpatrick, 158 N.Y.S. 1056, 172 
App.Div. 541. 

47. U.S.—Goodrich-Lockhart Co. 
v. Sears, 270 F. 971, 979 [cit Cyc]. 

Ala.—Lindsey v. Veasy, 62 Ala. 421; 
Bailey v. Jordan, 32 Ala. 50. 


Ark.—Yeates v. Pryor, 11 Ark. 58. 
Ga.—Holliday v. Ashford, 136 S.E. 


524, 163 Ga. 505; Crutchfield v. Danil- . 


ly; 16) Ga. 4325 
Ga. 442. 


Ill.—Lockridge v. Foster, 5 Ill. 569. 


Coffee v. Newsom, 2 


Iowa.—Ballou v. Lucas, 12 N.W. 
745, 59 Iowa 22. ; 

Ky.—Young v. Hopkins, 6 T.B. 
Mon. 18. 

Miss.—Gilpin v. Smith, 19 Miss. 


109; Parham v. Randolph, 5 Miss. 435, 
85 Am.D. 403. 


Mo.—Herman v. Hall, 41 S.W. 738, 
140 Mo. 270. j 


aay Weer v. Shuler, 43 N.C. 
Tex.—York v. Gregg, 9 Tex. 85; 


es v. Brown, (Civ.App.) 156 S.W. 
61. 


Va.—Spoor vy. Tilson, 33 S.E. 609, 97~ 
Va. 279. 

Wis.—Zunker y. Kuehn, 
605, 1138 Wis. 421. 


Eng.—In re Arnold, 14 Ch.D. 270; 
Nash v. Wooderson, 52 L.T.Rep.N.S. 
49. 


48. Yeates v. Pryor, 11 Ark. 58; 
Crutchfield v. Danilly, 16 Ga. 432; 
Coffee v. Newsom, 2 Ga. 442. 

49. Cal.—Choate v. Hyde, 62 P. 118, 
129 Cal. 580. 

Ill.—Drake v. Latham, 50 Ill. 270. 

Iowa.—Sharp v. Betts, 145 N.W. 
938, 165 Iowa 373. 

Ky.—Manuel v. Haselden, 268 S.W. 
554, 206 Ky. 796; Morse v. Duryea, 
192 S.W. 477, 174 Ky. 234; Jasper v. 


88 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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are accompanied by misrepresentations of collateral 
facts relevant to the determination of the effect of 
the particular title, such further misrepresentations 
may serve to render the statement of the validity 
of title ground for a claim of fraud or misrepresen- 
tation.®® Like rules apply where a proposing pur- 
chaser, correctly stating all the relevant facts to 
the owner, misrepresents the character or condition 
of the title, which is dependent on the application 
To the same extent 
as false statements with reference to the existence 
of title vitiate the sale, and on like principles,®2 it 
has been held that misrepresentations as to the 
character or quality of the vendor’s title may have 
Statements by the purchaser of land 
claimed under conflicting entries that the entry un- 
der which he claims has been correctly surveyed have 
been held capable of serving as a foundation for 


of the law to the facts stated.>1 


that effect.53 


Hamilton, 3 Dana 280. 


Me.—Lavoie v. Auburn, 148 A. 143, 
128 Me. 412. 


Minn.—Perkins y. Trinka, 15 N.W. 
115, 30 Minn. 241. 


Or.—Fellows v. Evans, 53 P. 491, 
33) Or. 30. 


See Farnsworth v. Duffner, 12 S.Ct. 
164, 142 U.S: 43, 35) Lied. 931 (to 
Same effect). 


But see Rimer vy. Dugan, 39 Miss. 
477, 77 Am.D. 687 (where, despite in- 
formation that the title sold was a 
tax title, the vendor further assured 
the purchaser that his title was good 
and in complete reliance on the ven- 
dor’s personal trustworthiness, the 
purchaser bought, and the sale was 
held voidable for defect: of title). 


[a] Chancing bargains.—Although 
fraud will vitiate chancing bargains 
as well as others, nevertheless, if the 
vendor sells only such right in land 
as he has and the purchaser has full 
power of investigating and determin- 
ing that right, there is no representa- 
tion of title forming a basis for a 
claim of fraud in that regard. Jas- 
per v. Hamilton, 3 Dana (Ky.) 280. 


Crutchfield v. Danilly, 16 Ga. 
432; Annis v. Ferguson, 84 S.W. 553, 
2% Ky... 56; Glass v. Brown, 6 TB. 
Mon. (Ky.) 356; Devers v. Dallam, 6 
T.B.Mon. (Ky.) 102; Herman v. Hall, 


41 S.W. 733, 140 Mo, 270; Settle v. 
Stephens, 45 S.W. 969, 18 Tex.Civ. 
App. 695; Ramirez v. Barton, (Tex. 


Civ.App.) 41 S.W. 508. See Lindsey 
v. Veasy, 62 Ala. 421 (to same effect); 
Babcock v. Case, 61 Pa. 427, 100 Am.D. 
654 (similar result where the col- 
lateral misrepresentations were not 
made expressly but were necessarily 
to be implied on a correct construc- 
tion of the speaker’s language). 


51. Douglass v. Littler, 58 Ill. 342; 
De St. Laurent v. Slater, 43 N.Y.S. 63, 
19 Mise. 197 [aff 48 N.Y.S. 1103, 23 
App.Div. 70]. 


52. See supra text and notes 42-51. 


53. Ill.—Wenegar vi Bollenbach, 
54 N.E. 192, 180 Tl. 222. 


Md.—Gunby v. Sluter, 44 Md. 237. 
Mass.—Hogan v. Wixted, 138 Mass. 
70. 


Mich.—Allen vy. Talbot, 137 N.W. 97, 
170. Mich. 664. 


Eng.—In re Arnold, 14 Ch.D. 270; 
Hart v. Swaine, 7 Ch.D. 42; Ayles v. 
Cox, 16 Beav. 23, 51 Reprint 684; 
Turner v. West Bromwich Union, 3 L. 
T.Rep.N.S. 662; Price v. Ley, 4 Gif- 
fard 235, 66 Reprint 692; Wright v. 
Howard, 1 L.J.Ch.O.S. 94, 1 Sim.&St. 
1907 2S Ene ch, TI P57 Reprint. We. 
Drewe v. Corp, 9 Ves.Jr. 368, 32 Re- 
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fraud ;*4 


print 644. 


See Pennybacker v. Laidley, 11 S.E. 
39, 33 W.Va. 624 (dictum to the ef- 
fect that a statement by the purchas- 
er to the vendor that she has only 
a dower interest in the land is of 
such character that fraud or misrep- 
resentation avoiding the sale may be 
predicated thereon). 


{a] MIllustrations.—(1) <A _ state- 
ment that one has title in fee where- 
as he really holds under a ground 
lease subject to the payment of a rent 
reserved has been held sufficient for 
the purpose of making out such fraud 
or misrepresentation as may avoid the 
sale. Gunby v. Sluter, 44 Md. 237. 
(2) A representation that land sold 
is freehold when in fact it is copyhold 
(Hart v. Swaine, 7 Ch.D. 42; Turner 
v. West Bromwich Union, 3 L.T.Rep. 
N.S. 662. But see Price v. Macaulay, 
2 De G.M.&G. 339, 51 Eng.Ch. 265, 42 
Reprint 903 [holding the rule to be 
otherwise where the copyhold tenure 
is so modified as to be hardly differ- 
ent from freehold]), (3) or a lease- 
hold (Price v. Ley, 4 Giffard 235, 66 
Reprint 692; Wright v. Howard, 1 L. 
J.Ch.O.8. 94, 1 Sim.&St. 190, 1 Eng. 
Ch. 190, 57 Reprint 76: Drewe v. 
Corp, 9 Ves.Jr. 368, 32 Reprint 644. 
See Fordyce vy. Ford, 4 Bro.Ch. 494, 29 
Reprint 1007 [recognizing rule but 
upholding the sale because of the fail- 
ure to make timely objection because 
of the misrepresentation as to the 
character of the estate]), has been 
held of such a character that it may 
vitiate the sale; (4) and the same re- 
sult follows where land sold as free- 
hold is wholly or in part copyhold 
(Ayles v. Cox, 16 Beav. 23, 51 Re- 
print 684). (5) A sale of a lease as 
an underlease has been held to impair 
the validity of the sale. In re Bey- 
fus, 39 Ch.D. 110; Madeley vy. Booth, 
2 De G.&Sm. 718, 64 Reprint 321; 
Brumfit v. Morton, 3 Jur.N.S. 1198; 
Broom v. Phillips, 
459; Henderson v. Hudson, 15 Wkly. 
Rep. 860. See Darlington v. Hamil- 
ton, Kay 550, 69 Reprint 233 (to same 
effect). But see Bartlett v. Salmon, 
6- De G.M.&G. 33, 55 Eng.Ch. 26, 43 
Reprint 1142 (to contrary effect). 
(6) So a representation that the in- 
terest contracted for is one in several- 
ty, when in fact the vendor’s interest 
is owned in common with other co- 
tenants in such realty, may amount to 
fraud or misrepresentation. See Dal- 
by v. Pullen, 3 Sim. 29, 6 Eng.Ch. 29, 
57 Reprint 911 (to same effect). 


54. Miller v. Hainy, 4 Bibb (Ky.) 
403. 


55. Mills v. Morris, 145 N.W. 369, 
156 ' Wis. 38. 


56. Wellington Realty Co. v. 


74 L.T.Rep.N.Si. 


Gil- | 
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so has a statement that a coheir to the 
property is dead or has not been heard from for such 
period as to raise a presumption of death;°® but 
a representation that the property is sold according 
to a recorded map or plat, when in fact no such map 
or plat has ever been recorded, has been held not 
to affect the title to the property in any way, and 
hence not to vitiate the sale.®® 
ing a duty of disclosure, failure to reveal the absence 
of title to,°? or existence of defects of title as to>® 
the whole®® or some material portion of, the land,*° 
as, for instanee, when the fact is not revealed that 
the mineral rights under the land have already been 
conveyed to another,®! that the vendor is not the 
sole owner but is only one of several owners jointly 
or in common of the land,*” or that the outstanding 
title is in persons not represented in the vendor’s 
chain of title,°* or the concealment of the pendency 


Similarly, there be- 


bert, 131 P. 803, 24 Colo.App. 118: 
Johnstone v. Scott, 11 Mich. 239; 
Moore v. Barksdale, 25 S.E. 530, 2 Va. 
Dec. 416. See Lasbury v. Scarpulla, 
156 N.Y.S. 744 (similar holding where 


‘the record number of the map was 
misstated). 
57. Rogers -vy. Thornton, 42 S.wW. 


97, 101 Ky. 650, 19 Ky.L. 784; Nance 
v. Sexton, 203 S.W. 649, 199 Mo.App. 
461; Inness v. Willis, 48 N.Y.Super. 
188; Topp v. White, 12 Heisk. (Tenn.) 
165. See Ward v. Ward, 179 S.W. 495, 
120 Ark. 358 (failure to disclose un- 
paid back taxes and sale therefor 
without redemption). 

58. Ala.—Bryant v. Boothe, 30 Ala. 
SLasGS Aim. is 217% 


St Soe acces v. Austin, 63 Miss. 


N.J.—Dooley v. Kushin, 146 A. 208, 
105 N.J.Law 595. 

N.Y.-—Continental Coal, Land & 
Timber Co. v. Kilpatrick, 158 N.Y.S. 
1056, 172 App.Div. 541. 


Tenn.—Ingram Vv. Morgan, 4 


Humphr. 66, 40 Am.D. 626; Johnson 
v. Pryor, 5 Hayw. 2438. 
Eng.—Edwards v. McLeay, Coop. 


308, 10 Eng.Ch. 308, 35 Reprint 568, 
2 Swanst. 287, 36 Reprint 625. 

Sask.—Strickee v. Ruckerman, 7 
Sask.L. 371. 

[a] Nondisclosure of fact that ti- 
tle is not generally acceptable, being 
a tax title, although not defective, 
may be sufficient to vitiate the sale. 


Snyder v. Czerminski, 154 A. 199, 168 
N.J.Eq. 113. 
59. Bryant v. Boothe, 30 Ala. 311, 


68 Am.D. 117; Ingram v. Morgan, 4 
Humphr. (Tenn.) 66, 40 Am.D. 626; 
Johnson v. Pryor, 5 Hayw. (Tenn.) 


243. 


60. Ruffner v. Ridley, 81 Ky. 165, 
4 Ky.L. 958; Edwards v. McLeay, 
Coop. 308, 10 Eng.Ch. 308, 35 Reprint 
568, 2 Swanst. 287, 36 Reprint 625. 


61. Vernam v. Wilson, 31 Pa.Su- 
per. 257. See Carney v. Harbert, 28 
S.E. 712, 44 W.Va. 30 (where a known 
body of coal, supposed to contain 
three hundred acres, was diminished 
by the vendor to less than two hun- 
dred acres by conveyances to his 
children of the more desirable por- 
tions during the pendency of negotia- 
tions for its sale, and knowledge 
thereof was kept from the purchaser 
until after a deed was executed, the 
contract for sale should, at the suit 
of the purchaser, be rescinded), 


62. Strong v. Lord, 107 Ill. 25; 
ree v. Farrell, 48 Pa. 78, 86 Am. 
MD Oe 


63. 
365. 


Carr v. Callaghan, 8 Litt. (Ky.) 
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of a suit respecting title to the land,** may be a 
sufficient ground for the avoidance of the sale; 
and the same is true of a failure to disclose the ex- 
However, where 
there is no duty of disclosure, the failure of the 
vendor to reveal that he does not have title to the 
land but merely a contract for its purchase has been 
held not of such a nature as to invalidate the sale.®°® 


tent or quantity of the estate.®* 


[§ 135] bb. Encumbrances. 


64 Brader v. Zbranek, (Tex.Civ. 
App.) 213 S.W. 331. 
65. Faxon v. Baldwin, 114 N.W. 


40, 136 Iowa 519; Toop v. Palmer, 151 
N.W. 301, 97 Neb. 802. . 

66. Rarden vy. Badham, 38 So. 1029, 
142 Ala. 500. 


67. U.S.—Linn v. Green, 17 F. 407, 
5 McCrary 380. 

Ala.—Cullum v. Mobile Branch 
Bank, 4 Ala. 21, 37 Am.D. 725. 


Ky.—Pryse v. McGuire, 81 Ky. 608, 
5 Ky.L. 716. See Campbell v. Whit- 
tingham, 5 J.J.Marsh. 96, 20 Am.D. 
241 (dictum to same effect). 


Minn.—Paulsrud v. Peterson, 122 
N.W. 874, 109 Minn. 524 [rev 121 N.W. 
898, 109 Minn. 524]. 

Miss.—Harris v. Ransom, 24 Miss. 
504. 


Mo.—Holland v. Anderson, 38 Mo. 
Bibs 

Or.—Vaughn v. Smith, 55 P. 99, 34 
Or. 54. 


Tenn.—Napier v. Elam, 6 Yerg. 108. 

Eng.—Phillips v. Caldcleugh, L.R. 
m4 @. B19.) See Torrance «v." Bolton; 
L.R. 8 Ch. 118 (to same effect). 

Que.—McGuigan v. Greenfield Land, 
ete., Co., 68 Dom.L.R. 739. 


See Whitehouse v. Roots, 20 U.C.Q. 
B. (Ont.) 78 (recognizing rule). 


[a] Freedom from “liability.”—A 
purchaser of land represented to be 
free from all charges, encumbrances, 
and liabilities on discovering that at 
the time of the contract of sale it was 
and continued liable to be taken under 
a private act of parliament, for the 
use of a company, has been held enti- 
tled to avoid the contract. Ballard v. 
Way, 1M. & W. 520, 150 Reprint 540. 


[b] Notification that mortgage has 
been applied for.—The rule is not al- 
tered by the fact that the vendor does 
inform the purchaser that he has 
made application for a loan to be se- 
cured by a mortgage on the land but 
does not tell, which is in fact the case, 
that such a mortgage has been ex- 
ecuted. Paulsrud v. Peterson, 122 N. 
W. 874, 109 Minn. 524 [rev 121 N.W. 
898, 109 Minn. 524]. 


Where encumbrance is void see su- 
pra § 128 note 93. 

68. Rusch v. Wald, 232 N.W. 875, 
202 Wis. 462. 

69. Griffeth v. Hanks, 46 Tex. 217. 

70. Cal.—Cameron v. Evans Securi- 
ties Corporation, 6 P.(2d) 272, 119 
Cal.App. 164. 


Representations that 
the land is unencumbered,*? or not subject to restric- 
tions,®* or is encumbered only slightly,®® or sub- 
ject only to certain designated encumbrances,‘® that 
no encumbrance of a kind particularly inquired 
about exists against the land,’! that encumbrances 
on the property are not payable until some time 
subsequent to the contract, when they are already 
due at that time,’* that a mortgage on the premises 
has a longer time to run than in fact it has,’° or that 
it bears interest at a rate lower than that which it 
does in fact,** are sufficient in character to serve 
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cumbrances, 


of vitiating the 


Ill.—Thomas v. Coultas, 76 Ill. 493. 
Minn.—Kiefer v. Rogers, 19 Minn. 


Mo.—Bishop  v. 
256. 

N.Y.—Wright y. Deniston, 29 N.Y. 
S. 718, 9 Mise.-79. 

Va.—Kenny v. Hoffman, 31 Gratt. 
(72 Va.) 442. 


Wash.—Van Horn v. Chambers, 154 
P. 1084, 89 Wash. 553. 


W.Va.—Spencer v. Sandusky, 33 S. 
BE. 221, 46 W.Va. 582. 


Wis.—Spangler v. Kittel, 179 N.W. 
758, 172 Wis. 583. 


See Fahey v. Pease, (Mass.) 185 N. 
E. 491 (representation as to number 
of outstanding playing rights which 
vendor of golf course would have to 
buy up). 


71. Hester v. Shuster, 
App.) 42384 ‘Sow. (Tis. 


72. Trowbridge v. Addoms, 
Heowiza. Colo. SLs: 


73. Lasbury v. Scarpulla, 156 N. 
YuS) 7443 

74. Trowbridge v. Addoms, 48 P. 
535, 23 Colo. 518. But see Winkler v. 
Jerrue, 129 P. 804, 20 Cal.App. 555 
(reaching contrary result where mis- 
representations as to rate of inter- 
est were rendered incapable of doing 
any harm, because of stipulations in 
the contract respecting the mortgage 
liability); Kranz v. Lewis, 100 N.Y.S. 
6145 UilSs vA pp Div. PLOG. mak. WNea@in:, 
Proc. 368 [dism 81 N.B. 1168, 188 N.Y. 
579] (representation of a vendor in 
making a sale that there was a mort- 
gage on the land bearing five per,cent 
interest, when there were two mort- 
gages, one bearing five and one six 
per cent interest, is immaterial on 
the question of the purchaser’s right 
to rescind, it being presumed that, 
by substitution of mortgage or oth- 
erwise, the vendor will have the in- 
terest on the latter reduced by the 
deed day). 


75. Concord Bank v. 
Ins dices i 

76. Drake v. Nunn, 97 So. 211, 210 
Ata,,1365" Prout, v., Roberts; 32) Ala. 
427; Cullum vy. Mobile Branch Bank, 
4 Ala. 21,.37 Am.D. 725; Hammett v. 
Ruby Lee Minar, Inc., 60 App.D.C. 
286, 538 F.(2d) 144 [cert den 52 S.Ct. 
200, 284 U.S. 682, 76 L.Ed. 576]; Juni- 
us Const. Co. v. Cohen, 178 N.E. 672, 
257 N.Y. 393; Fordtran v. Cunning- 
ham, 9 (Tex: Givc Appia Lit asnwWwinae Lo. 
See Peak v. Gore, 23 S.W. 356, 94 Ky. 


Seal, 87 Mo.App. 


(Tex.Civ, 
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Gregg, 14 N. 


to invalidate the sale. 
the sale of a mill and mill site, that the mill has a 
superior right to the use of a certain stream and 
dam and that there are no prior rights of user, may 
afford a foundation for fraud or misrepresentation 
invalidating the sale.*° 
those stated, where there is a duty of disclosure, 
failure to reveal the existence’® or extent’ of en- 
or the existence of restrictive cove- 
nants,’* of easements,?® of pending litigation or 
proceedings affecting the land or rights therein,*® or 
of a secret marriage of the vendor, whereby a dower 
interest in the land has been created,*! is such a 
nondisclosure of material matters as may be capable 


[§§ 134-135 


So, too, a representation, in 


On principles analogous to 


sale; and the same may be true 


of a failure by the purchaser to disclose the nonex- 
istence of encumbrances which the vendor, to the 
purchaser’s knowledge, supposes to exist.S? 
the circumstances ereate no duty to speak, silence 
as to the existence®® or the terms** of encumbrances 


Where 


533, 15 Ky.L. 278; Lovelace v. Har- 
rington, 27 Grant Ch. (Ont.) 178 (both 
to same effect). 


[a] Platted unopened  street.— 
Junius Const. Co. v. Cohen, ‘178 N.E. 
6.725 2257) NAY. 7393. 


77. Smith v. Woodson, 92 S.W. 980, 
29 Ky.L. 316; Barnard v. Duncan, 38 
Mo. 170, 90 Am.D. 416. 


[a] Erroneous record of judg- 
ment which in fact covered only a 
fractional interest in land, as the pur- 
chaser knew, but which stated itself 
as covering the whole of the estate, 
may be a fact which the purchaser is 
bound to reveal and nondisclosure as 
to which may result in invalidating 
the sale. Smith vy. Woodson, 92 S.W. 
980, 29 Ky.L. 316. 

78. Scherer v. Robertson, 146 A. 
876, 105 N.J.Eq. 65; Hone v. Gakstat- 
ter’* 53°) Soler 286. See Gayne v. 
Smith, 134 A. 62, 104 Conn. 650 (con- 
cealment of right of corporation to 
condemn property). 


79. Heywood v. Mallalieu, 25 Ch.D. 
357; Dykes v. Blake, 4 Bing.N.Cas. 
463, 33 BH.C.L. 806, 132 Reprint 866. 
Compare Ollie v. Ogilvie, 13 La. 472 
(where, under the circumstances, the 
failure to indicate on a plat of the 
tract the existence of a private road 
was held not to vitiate the sale). 


80. Rogers v. Thornton, 42 S.W. 
97, 101 Ky. 650, 19 Ky.L. 784; Hayes 
v. Nourse, 8 N.Y.S. 397 [rev on oth- 
er grounds 22 N.B. 40, 114 N.Y. 595, 11 
Am.S.R. 700]. 


[a] Party wall notice and condem- 
nation proceedings thereunder.—Car- 
lish v. Salt, [1906] 1 Ch. 335. 

81. Schiffer v. Dietz, 83 N.Y. 300 


ey on other grounds 53 How.Pr. 


82. Conlan y. Sullivan, 42 P. 1081, 
110 Cal. 624. 
83: Steele|v._Kinkle; 3 Ala. 352; 


Ward yv. Packard, 18 Cal. 391;, Beas- 
ley v. Burton, 124 S.E. 368, 32 Ga.App. 
727. See Drake v. Nunn, 97 So. 211, 
210 Ala. 136 (dictum to same effect); 
Richardson v. Bonright, 9 Vt. 368, 372 
(stating, by way of dictum, that if the 
vendor “had notice, in fact, of the 
incumbrance, which was upon record, 
and used no means to prevent the 
knowledge coming to defendant, he 
would be guilty of no legal fraud in 
selling and deeding to defendant, 
without notifying him of the incum- 
brance’’). 


84. Feltenstein v. Ernst, 97 N.Y.S. 
376, 49 Mise: 262 [aff 98 N.Y.S. 1101, 
113 App.Div. 903]. 


lor later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 135-138] 


does not affect the validity of the sale, however. 


Claims against estate whereof land sold forms 
part. Where the land is part of an estate inherited 
by, or willed to, the vendor, and the purchaser mis- 
represents the amount of claims held by him against 
the estate,’5> or where the purchaser reveals the 
existence of large claims outstanding against the es- 
tate, but does not disclose the fact that decedent 
has by will created a fund for the purpose of sat- 
isfying the claims,** it has been held sufficient to 
vitiate the sale. 


[§ 136] cc. Right or Power To Convey. A state- 
ment, which is untrue, by the vendor that he has 
authority to sell or convey the land is of such char- 
acter that the sale may be vitiated thereby.§7 So, 
a misrepresentation of the vendor’s ability to de- 
liver possession of the land may vitiate the sale.*§ 
Moreover, nondisclosure of the fact that the ven- 
dor’s wife, joining in the conveyance, is a minor, 
so that her act is of no force or effect as passing 
her dower or homestead interest, has been held a 
concealment of such character as may vitiate the 
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sale.’ 


[§ 137] (b) Identity of Land. When the seller 
points out, as that being sold, different property than 
he is actually selling, the misstatement as to iden- 
tity is capable as serving as the basis for fraud which 
will avoid the sale.°° The same is true where he 
misdirects a proposing purchaser and misdeseribes 
the features by which the land may be located and 
thereby induces a belief that a different tract is 
being sold than is actually the case.®t So, also, 
where the land to be sold is described by street and 
number and the property actually forming the sub- 
ject matter of the sale is different than that men- 
tioned, the incorreet statement may vitiate the 
sale.°? 


[§ 138] (c) Location. So, too, a misrepresentation 
as to the location of the property involved may be 
ground for a claim of fraud affecting the validity 
of the sale.°* Thus a representation that the land 
sold is within or not over a stated distance from 
a named place or building is such a representation 
as may vitiate the sale.°* However, mere statements 


293, 79 Iowa 135; Mohler v. Carder, 35 


85. Wenegar v. Bollenbach, 54 N.E. 1 Cauble, 118 S.W. 811, 55 Tex.Civ.App. 
12 LS Onl wo228 U5: 
86. McAllister v. Barry, 15 F.Cas. 


oe 8,656, Brunn.Col.Cas. 24, 3 N.C. 


ouae Ala.—Lanier v. Hill, 25 Ala. 


Minn.—Brown vy. Manning, 3 Minn. 
35, 74 Am.D. 736. 

Tenn.—Woods vy. North, 6 Humphr. 
309, 44 Am.D. 312. 


Tex.—Mead vy. King, (Civ.App.) 285 
S.W. 832; Doak v. Biggs, (Civ.App.) 
235 S.W. 957; Fahey v. Kaies, (Civ. 
App.) 181 S.W. 782. 


Wis.—Mills v. Morris, 145 N.W. 369, 
156 Wis. 38. 

Compare Bush y. Marshall, 6 How. 
(U.S.) 284, 12 L.Ed. 440 (holding 
that, where a vendor selling a pre- 
emption right to land represented 
that it was good, but, on certain 
doubts being raised thereto, made a 
formal relinquishment of his rights 
as a procedural step to enable him 
to acquire an undoubted title and con- 
vey it to the purchaser, which title he 
did in fact acquire, the purchaser 
could not rely on thé vendor’s state- 
ments or conduct as a basis for fraud 
avoiding the sale); Paine v. Kemp, 82 
So. 53, 77 Fla. 531 (holding that a 
stipulation in a deed of warranty that 
the vendor has good, rightful power 
and lawful authority to sell the land, 
although untrue, does not alone con- 
stitute fraud in the sale). 

88. Byers v. Federal Land Co., 3 F. 
(2d) 9. 

Termination of existing tenancies 
see infra § 149 text and note 45. 

89. Bryan v. Primm, 1 Ill. 59. 

90. Cal.—Peardon y. Markley, 195 
P70; 50cCalsApp.; 257. 

D.C.—Battelle v. Cushing, 21 D.C. 
59. 

Ill.—Kirkland y. Lott, 3 Ill. 13, 33 
Am.D. 435. 

Iowa.—Selby v. Matson, 114 N.W. 
609, 137 Iowa 97, 14 L.R.A.N.S. 1210. 

Mo.—Hickey v. Drake, 47 Mo; 369. 

Neb.—Stochl v. Caley, 67 N.W. 783, 
48 Neb. 786. 


N.Y.—Silverman v. Minsky, 95 N.Y. 
S. 661, 109 App.Div. 1 [aff 79 N.E. 
UG SOP Nay 606]. 

Tex.—Griffith v. Hahl, 129 S.W. 400, 
61 Tex.Civ.App. 287; Stevenson v. 


Wash.—Stevens y. Sweitzer, 201 P. 
764, 117 Wash. 420; Freeman v. Gloyd, 
86 P. 1051, 1053, 43 Wash. 607, 716. 


Wis.—Hansen y. Allen, 93 N.W. 805, 
117 Wis. 61; McKinnon v. Vollmar, 
43 N.W. 800, 75 Wis. 82, 17 Am.S.R. 
ITSO eta As 121. 


Naess nheMeans v. Kidder, 23 Man. 


See Elliott v. Boaz, 9 Ala. 772 (dic- 
tum to same effect). 


91. Plank v. Maxwell, 136 P. 465, 
25 Colo.App. 158. 


92. Leach vy. Mullett, 3 C.&P. 115, 
14 E.C.L. 479, 172 Reprint 348; Por- 
ter v. Rogers, 42 N.B. 82. See Stan- 
ton v. Tattersall, 1 Smale & G. 529, 65 
Reprint 231 (holding that it was a 
misdescription in particulars of sale 
to describe a house as No. 58 Pall 
Mall, opposite Marlborough House, 
where the house was in fact situated 
behind No. 57 Pall Mall, having an 
entrance with a door, which for many 
years bore the designation of No. 58, 
and a separate passage, about sixty- 
five feet long and three feet eight 
inches wide, across the ground floor 
of No. 57, between the basement and 
upper stories of No. 57). But see 
White v. Bradshaw, 16 Jur. 738 
(where property was sold as No. 39, 
Regent Square, but it appeared that 
the term ‘Regent Square” was ap- 
plied and understood as meaning not 
only the square by that name, but the 
surrounding neighborhood). 


93. Ala.—Lockwood v. Fitts, 7 So. 
467, 90 Ala. 150; Pitts v. Cottingham, 
SRP Ortac Gros 


Cal.—Taber vy. Piedmont Heights 
Bldg. Co., 143 P. 319, 25 Cal.App. 222. 


age eerbastelle v. Cushing, 21 D.c. 


Ga.—Cohron vy. Woodland Hills Cor 
139 S.E. 56, 164 Ga. 581. 


Ill.—Vandyke v. Walters, 88 Ill. 
444; Mitchell v. McDougall, 62 Ill. 
498; Owens y. Union Bank of Chicago, 
260 Ill.App. 595. See Roche v. Nor- 
fleet, 63 Ill.App. 612 (where one of the 
misrepresentations noticed in grant- 
ing rescission was with reference to 
location). 


Ind.—Rohrof y. Schulte, 55 N.E. 
427, 154 Ind. 183; Gardner y. Mann, 76 
N.E. 417, 36 Ind.App. 694. 


lowa.—Stroff v. Swafford, 44 N.Ww. 


N.W. 647, 73 Iowa 582. 
Ky.—Thomas v. Todd, 3 Litt. 337. 
Mich.—Billig v. Goodrich, 165 N.W. 
647, 199 Mich. 423; J. B. Millet Co. v. 


Pee ait 141 N.W. 578, 175 Mich. 
350. 


Minn.—Ballard v. Lyon, 131 N.W. 
320, 114 Minn, 264, 38 L.R.A.N.S. 301; 
Lofgren y. Peterson, 56 N.W. 44, 54 
Minn. 343. 


Mo.—Clinkenbearad v. Weatherman, 
57 S.W. 757, 157 Mo. 105. 


Neb.—Bushee y. Keller, 148 N.W. 
902, 96 Neb. 736; Hoock vy. Bowman, 
pada 389, 42 Neb. 80, 47 Am.S.R. 


N.M.—Wilson y. Robinson, 155 P, 
732, 21 N.M. 422. 

N.Y.—Bennett v. Judson, 21 N.Y. 
238; Scarsdale Pub. Co. v. Carter, 116 
NEY ISI038 P63 Misc. Pea On 

N.C.—Walsh v. Hall, 66 N.C. 233. 

Pa.—Spalding v. Hedges, 2 Pa, 240. 

Tex.—Loughry vy. Cook, (Civ. App.) 
263 S.W. 333; Barbian v. Grant, (Civ. 
App.) 190 S.W. 789; Dean v. Ingle, 1 
Tex.Unrep.Cas. 186. See Beaver v. 
Costley, (Civ.App.) 175 S.W. 761 (rec- 
Ognizing rule). 

Wash.—Shemanski vy. Goldberg, 185 
P. 574, 108 Wash. 654; Shaw v. 
O’Neill, 88 P. 111, 45 Wash. 98; Reilly 
v. Gottleb, 85 P. 675, 43 Wash. 9. 


Eng.—Duke of Norfolk v. Worthy, 
1 Campb. 337, 170 Reprint 977. 


Can.—May v. MacArthur, 20 Can. 
L.J. 248, 4 Can.L.T.Occ. Notes 336. 


OUR ae v. McArthur, 18 Man. 


And see cases passim infra § 139. 

{a] Frontage on highway.—Cas- 
per v. Gadek, 164 A. 300, 112 N.J.Eq. 
306; May v. MacArthur, 20 Can.L.J. 
248, 4 Can.L.T.Ocec. Notes 336. 

{b] Statement that lot sold is cor- 
ner lot.—Hoock vy. Bowman, 60 N.W. 
389, .42 Neb. 80, 47 Am.S.R.'691. See 
Jackson v. Meinhardt, 278 P. 462, 99 
Cal.App. 283 (dictum to same effect). 

94 Ala.—Pitts v. Cottingham, 9 
Port. 675. 

Iowa.—Stroff v. Swafford, 44 N.w. 
293, 79 Iowa 135. 

Mich.—Match y. Hunt, 38 Mich. is 


Minn.—Nelson y. Berkner, 166 N.W 
347, 139 Minn. 301. 
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that the property is well located or desirably situ- 
ated, being but expressions of opinion, are incapable 
of so operating®® except where there are special cir- 
cumstances enlarging the right of reliance.°® A 
statement that the property is within city limits 
has been held of itself immaterial either where the 
purchaser is acquainted with its actual location rel- 
ative to other property and sites which are within 
the city,®? or where there is no showing that prop- 
erty was more valuable because included within the 
city limits.°® 

{§ 139] (d) Boundaries.°® The seller’s misrep- 
resentation as to the position of the boundary lines 
of the property may invalidate the sale where the 
falsely asserted boundaries form part of the induce- 
ment to buy and constitute a material factor in the 
sale,! as where land which would have formed part 
of the parcel conveyed, had the representations been 
true, is not included in the boundaries of the land 
actually sold and the part thus lost is a material part 
of the whole tract in quantity? or in value.? A state- 


Mo.—Clinkenbeard v. Weatherman, 


Die iSaWien dol, LST Moe 105. 162 Ga. 457. 


VENDOR AND PURCHASER 


Ga.—Dunean v. Bailey, 134 S.E. 87, 


: 


[§§ 138-140 


ment that the land sold comprises one compact body 
or tract, if in fact untrue, is such a misrepresen- 
tation that fraud or misrepresentation affecting the 
validity of the sale may be predicated thereon.* Non- 
disclosure of the fact that land sold as a home site 
and standing near a public way is in fact separated 
from the highway so that there is no access to or 
from it has been held to be a concealment of such 
a character as to be capable of vitiating the sale;° 
the same is true where buildings, driveways, and 
the like, connected with a particular tract and which 
from their location would be assumed to be wholly 
within it are on the boundaries of the land and to 
some extent he outside them;® but a failure to re- 
veal the location of a boundary does not vitiate 
the sale where the cireumstances are not such as to 
give rise to a duty of disclosure.” 

[§ 140] (e) Quantity’—aa. In General. Fraud 
or misrepresentation as to the quantity of the land 
contracted for relates to a material fact and may 
ayoid the contract,® particularly when made by the 


sale of mining lands, that there were 
no prejudicial interferences); Watson 


Pa.—Spalding v. Hedges, 2 Pa. 240. Mo.—MecGhee v. Bell, 40 S.w. 493,| Vv. Baker, 9 S.W. 867, 71 Tex. 739 (to 
Alta.—Consolidated Inv. Co. v.|170 Mo. 121, 59 L.R.A. 76 hae tee Oe 
Acres, 12 Alta.L. 210. Neb.—Campbell v. ie 174 N.|..5:_ Lainhart v. Gabbard, 89 S.W. 10, 


{a] Distance from schoolhouse.— | 
Annis v. Ferguson, 84 S.W. 553, 27 Ky. 
L. 56; Nelson v. Berkner, 166 N.W. 
347, 1389 Minn. 301. 


Va. 


W. 424, 103 Neb. 787. 
Va.—Spoor v. Tilson, 33 S.E. 609, 97 6. 
279 


28 Ky.L. 105. 


O’Shea v. Morris, 198 N.W. 866, 
112 Neb. 102. 


95. Gate City Land Co. v. Heilman, 
45 N.W. 760, 80 Iowa 477; Baker- 
Boyer Nat. Bank v. Hughson, 31 P. 
423, 5 Wash. 100. 

96. Wiley v. Simons, 156 N.E. 
259 Mass. 159. 


97. McCallum v. Hart, 
482. 


98. Landfried v. Milam, 
App.) 214 S.W. 847. 

99. Right to rely on seller’s repre- 
seuntations as to boundary see infra § 
ae text and note 42. 

Ala.—Shahan vy. Brown, 
737, 167 Ala. 534. 

Cal.—Lombardi v. Sinanides, 235 P. 
455, 71 Cal.App. 272; Del Grande v. 
Castelhun, 205 P. 18, 56 Cal.App. 366. 

Ga.—Brannen vy. Brannen, 69 S.E. 
1079, 135 Ga. 590. 


PE 
1 Sask.L. 


(Tex.Civ. 


52 So. 


Iowa.—Lorenzen v. Langman, 216 
N.W. 768, 204 Iowa 1096; Cahail v. 
Langman, 216 N.W. 765, 204 Iowa 
1011. 

Ky.—Daniel v. Pogue, yee 98, 
2 Am.D. 708. 

Minn.—Peterson v. Landahl, 89 N. 
W. 1131, 86 Minn. 

Miss.—Alexander v. Meek, 96 So. 


102,132) Miss..298. 

Mont.—Post v. Liberty, 121 P. 475, 
45 Mont. 1. 

N.H.—Brown v. Fitzgerald, 47 A. 
415, 70 N.H. 211. 

N.J.—Casper v. Gadek, 164 A. 300, 
112 N.J.Eq. 306. 

N.Y.—Battle v. Calavitta, 228 N.Y. 
S. 624, 132 Misc. 48. 

S.c.—Means v. Brickell, 
657. 

S.D.—Rasmussen vy. Reedy, 84 N.W. 
205 14S. De 05. 

Tex.—Mead v. King, (Civ.App.) 285 
S.W. 832. 

And see cases infra notes 2-4. 
eet Ark.—Haynes v. Harper, 25 Ark. 


20 S.C.L, 


See Hall v. Thompson, 9 Miss. 443 7. 


(recognizing rule). 


8. U.S.—Boyce v. Grundy, 3 Pet. 
210, 7 L.Ed. 655. 
Ala.—Foster v. Gressett, 29 Ala. 


393; Griggs v. Woodruff, 14 Ala. 9; 
Elliott v. Boaz, 9 Ala. 772; Camp v. 
Camp, 2. Ala. 632, 36 Am.D.. 423. 


Ark.—Cooper v. Merritt, 30 Ark. 686. 


Ill.— Higgins v. Bicknell, 82 Ill. 
502. 


Ky.—Lainhart v. Gabbard, 89 S.W. 
10, 28 Ky.L. 105; Annis v. Ferguson, 
84 (S'W.. (5538, 20 Ky. 56. 

Md.—Keating v. Price, 58 Md. 532. 

Mo.—Hickey v. Drake, 47 Mo. 369. 

Mont.—Fontaine v. Lyng, 202 P. 
1112, 61 Mont. 590. 

N.M.—Bell v. Kyle, 192 P. 512, 27 
N.M. 9. 


N.Y.—Stokes v. Johnson, 57 N.Y. 
67335) Dryon yv. lyon, 118 N.Y .S.-5; 133 
App.Div. 798. 
spies ayes v. King, 39 Ohio St. 
491. 

Or.—-Jackman Vv. Northwestern 
Trust Co: Li, Pes04, a8 On, 209, 

Tennessee.—Fisher vy. Probart, 5 
Hayw. 75. 

Wash.—Haven vy. Anderson, 151 P. 
489, 87 Wash. 234 

Wis.—Porter v. 
499, 88 Wis. 22. 

Man.—McMeans v. Kidder, 23 Man. 
aks 


Beattie, 59 N.W. 


[a] Where ortion erroneously 
stated to be included is essential to 
buyer’s purpose in desiring the land, 
the fact that in quantity it is a rela- 
tively small proportion of the total 
acreage sold does not diminish his 
right to avoid the sale. Keating v. 
Price, 58 Md. 532; Stokes v. Johnson, 
57 N.Y. 673. 


4. Ross v. Summer, 78 N.W. 264, 
57 Neb. 588; Culbertson v. Blanchard, 
15 S.W. 700, 79 Tex. 486. See Hotch- 
kiss v. Bon Air Coal, etc., Co., 78 A. 
1108, 108 Me. 84 (representation, in 


Interborough Rapid Transit Co. 
v. Littlefield, 149 N.Y.S. 741, 166 App. 
7453 567 [aff 113 N.E. 1058, 218 N.Y. 
oO]. 
8. Right to rely on seller’s repre- 
sentations as to area see infra § 161 
text and note 42. 


9. Ala.—Manning v. Carter, 68 So. 
909, 192 Ala. 307. 


Ark.—Riddle v. Brown, 1 S.W.(2d) 
811, 175 Ark. 1170; Neely v. Rembert, 
TW SW. 259, (1 Ark. 91: 


Cal.—Patterson v. John P. Mills Or- 
ganization, 264 P. 759, 203 Cal. 419; 
Quarg v. Scher, 69 P. 96, 136 Cal. 406; 
Dohrman. Vv. J.B. Roof, tines 291 pes 
879, 108 Cal.App. 456; Kane v. Ott, 
238 P. 126, 73 Cal.App. 124; De Bairos 
v. Barlin, 190 P. 188, 46 Cal.App. 665; 
Hichelberger v. Mills Land, etc., Co., 
100 P. 117, 9 Cal.App. 628. 


Conn.—Stevens v. Giddings, 
Conn. 507. 


Ga.—Emlen v. Roper, 66 S.E. 934, 
133 Ga. 726; Leyden v. Hickman, 75 
Ga. 684. 


Ind.—Yost v. Shaffer, 3 Ind. 331, 56 
Am.D. 509. 


Iowa.—Lorenzen v. Langman, 216 
N.W. 768, 204 Iowa 1096; Rinella v. 
Faylor, 180 N.W. 983, 190 Iowa 707; 
Gray v. Bricker, 166 N.W. 284, 182 
Iowa 816. 


Ky.—Breckenridge v. Moore, 3 B. 
Mon. 629; Pringle v. Samuel, 1 Litt. 
43,13 Am.D. 214; Daniel v. Pogue, Ky. 
Dec. 98, 2 Am.D. 708. See to same ef- 
fect Ruffner v. Ridley, 81 Ky. 165, 4 
Ky.L. 958 (dictum). 


Md.—Slingluff v. Dugan, 56 AN 83us 
98 Md. 518. 


Mo.—McGhee v. Bell, 70 S.w. 493, 
170 Mo. 121, 59 LLR.A. 761. 
Neb.—Wineberg v. Baker, 243 N.W. 
122, 125, 123 Neb. 411 [quot Cyc]. 
N.J.—Straus v. Norris, 75 A. 980, 
77 N.J.Eq. 33; Turner v. Houpt, 33 A: 
28, 53 N.J.Eq. 526. 
N.Y.—Belknap v. Sealey, 
143; 6%" Am. Ds 2203) Pauli: 


45 


14, .N. Ye 
Swears, 


For later cases, develop;nents and changes in the law see Annotations, same title and section number. 


§§ 140-141] 


seller,*® in view of the presumption of his knowledge 
with respect thereto;!1 especially is this true where 
the land, if it had the area represented, would be 
adapted to the disclosed purpose of the purchaser 
but in fact varies so materially as not to be.12 It 
is immaterial whether the representations as to. area 
be as to acreage or dimensions.1? Where statements 
as to dimensions or area are not intended to be pre- 
cise, however, but are so stated as to convey only 
the notion of an estimate or approximation, a varia- 
tion in those respects from the statements does not 
impair the validity of the contract, where the true 
dimensions or area are comparable in amount to the 
estimate;'* and the same is true where the sale is 
in gross and not by the acre;!® but it is otherwise 
where the representations are actually fraudulent 
or knowingly false in character,!® or where the dif- 
ference is so great as to render the tract unfit for 
the purpose for which it was bought!? or to leave it 
a great deal less in quantity than the party to whom 
the representations were made was led to suppose,!® 
the proportion which will be sufficient to be consid- 
ered material depending in each case upon the cir- 


122 N.Y.S. 740, 138- App.Div. 638/71 Ark. 91; 
Eevction er I60eNeeo 12452903 UNE ye oT ae SOK 
P59? 39. 


VENDOR AND PURCHASER 


Stevens v. 
Floyd v. Hanson, 43 N.B. 
See to same effect’ Ruffner v. 


[66 C.J.] 589 


cumstances.1® Where the vendor indicates the prop- 
erty to be sold, informing the purchaser that he does 
not own or will not convey a designated part, if there 
are other parts also which are not ineluded within the 
conveyance, the vendor is under a duty to reveal that 
fact and nondisclosure, under the circumstances, 
vitiates the sale.*° Moreover, where there is a duty 
to speak, nondisclosure of a considerable deficiency 
in quantity below the amount specified in the writ- 
ten contract may be a concealment sufficient in na- 
ture to invalidate the sale;?1 the same is true as to 
a failure to reveal the exact acreage;?* but, in the 
absence of any such duty, the purchaser’s failure to 
disclose the fact that there is an excess of acreage 
beyond what the vendor supposes affords no basis for 
fraud avoiding the sale.2* 


[§ 141] bb. Particular Kinds of Land Included 
in Tract. Upon the same principle and to the same 
extent as representations respecting the total amount 
of land conveyed may vitiate the sale,2* those re- 
lating to the amount of some particular kind of land 
included in the tract sold, as for instance, the amount 
which is capable of, or is actually under,?° eculti- 
Giddings, 45] De la Garza, 7 Tex. 60. 


19. Wineberg yv. Baker, 243 N.W. 
122, 123 Neb. 411. 


. yj i! ba . 
pirat v. Brower, 76 N.C. 124. tee he Ky. 165, 4 Ky.L. 958 20 Underwood,’ Wést! 43° T1408. 
pee Boies Or iGls Jettieye | .18% Hichelberger y. Mills Land,| 21+. Ruffner v. Ridley, 81 Ky. 165, 
Weekly, 158 P. 522, 524, 81 Or. 140] ete., Co., 100 P. 117, 9 Cal.App. 628. | 4 Ky-L. 958. 
[quot Cyc]. See Failing v. Osborne, {a] Misrepresentation of depth of 22. Odson v. Swanson, 233 P. 354, 


3 Or. 498 (recognizing the rule). 


Pa.—Wolf v. Christman, 51 A. 1102, 
202 Pa. 475. 


Tenn.—Fisher v. Probart, 5 Hayw. 
5, 


Tex.—Hatch v. De la Garza, 7 Tex. 
60; Mason y. Peterson, (Commn.App.) 
250 S.W. 142 [rev (Civ.App.) 232, S. 
W. 567]; Massirer v. Milam, (Civ. 
App.) 223 S.W. 302; Landfried vy. 
Milam, (Civ.App.) 214 S.W. 847. 


Va.—Epes v. Saunders, 63 S.E. 428, 
109 Va. 99, 182 Am.S.R. 904. 


Wash.—Yarnall v. Knickerbocker 
€o;, 206. P. 936, 120 Wash. 205: 


Wis.—Wilks v. MeGovern-Place Oil 
Co., 207 N.W. 692, 189 Wis. 420; Meloy 
v. Peterson, 75 N.W. 161, 99 Wis. 489; 
puter v. Beattie, 59 N.W. 499, 88 Wis. 

9 


Eng.—Aheraman Ironworks Vv. 
Wickens, L.R. 4 Ch. 101 [rev L.R. 5 
Eq. 485]. 

Can.—Boulter v. Stocks, 47 Can.S.C. 
440. 


And see cases 
16-18. 


[a] Under statement of area.—A 
representation that there is a less 
area in the tract sold (where the sale 
apparently was at a given price per 
acre) than is in fact the case may 
serve as a basis for misrepresentation 
or fraud. Daniel v. Pogue, Ky.Dec. 
98, 2 Am.D. 708. 


[b] Even though purchaser might 
have been willing to pay equal sum 
for the smaller quantity of land the 
sale is nevertheless voidable if the 
latter is so far deficient from the 
amount represented as to affect the 
validity of the contract. Aberaman 
Ironworks v. Wickens, L.R. 4 Ch. 
101 [rev L.R. 5 Eq. 485]. 


10. Ejichelberger v. Mills Land, 
etc., Co., 100 P. 117, 9 Cal.App. 628. 

11. See infra § 161 text and note 
2. 


infra notes 10-13, 


12. Neely v. Rembert, 71 S.W. 259, 


fots sold has been held capable of in- 
validating the. sale. Slingluff  v. 
Dugan, 56 A. 8387, 98 Md. 518; Wolf 
v. Christman, 51 A. 1102, 202 Pa. 475. 

{[b] Misstatement of frontage of 
lot may vitiate sale. De Bairos v. 
Barlin, 190 P. 188, 46 Cal.App. 665. 

14. Kafka v. Grant, 63 A: 900, 73 
N.J.Law 451; Galloway v. Goolsby, 
97 S.E. 617, 176 N.C. 635. See to same 
effect Dickinson y. Lee, 106 Mass. 557. 

15. Roseboom vy. Corbitt, 196 F. 
627, 116 C.C.A. 301; Failing v. Os- 
borne, 3 Or. 498; Hershey v. Keem- 
bortz,4..6. Pa. 1283 See Pringle v. 
Samuel, 1 Litt. (Ky.) 43, 13 Am.D. 
214; Meloy v. Peterson, 75 N.W. 161, 
9% Wis. 489 (both cases recognizing 
the rule). But see Wineberg v. Bak- 
er, 243 N.W. 122, 123 Neb. 411 (stat- 
ing that it is immaterial whether the 
sale is by the acre or in gross). 

16. Tyler v. Anderson, 6 N.E. 600, 
106 Ind. 185; Lesassier v. Dashiell, 13 
La. 151; Paul v. Swears, 122 N.Y.S. 
740, 138 App.Div. 638 [motion gr 96 
N.E. 1124, 203 N.Y. 615]; Flickinger 
v. Glass, 170 N.Y.S. 459. And see cas- 
es infra this note. 


[a] Despite statutory provision 
(Civ. Code [1895] § 3542), that if the 
quantity is specified as “more or less” 
the qualification will cover any 
deficiency not so gross as to justify 
the suspicion of willful deception or 
mistake amounting to fraud, where 
the sale is accompanied by misrepre- 
sentations which are actually fraud- 
ulent in character, the use of the term 
“more or less’? will not save the sale. 
Emlen v. Roper, 66 S.E. 934, 133 Ga. 
726. 


17. Floyd v. Hanson, 43 N.B. 339. 
See to same effect Belknap v. Sealey, 
14 N.¥. 143, 67 Am.D. 120. 


1g. Pringle v. Samuel, 1 Litt. 
(Ky.) 43, 13 Am.D. 214; Jeffreys v. 
Weekly, 158 P. 522, 81 Or. 140; Morgan 
v. Brown, (Tex.Civ.App.) 156 S.W. 
361. See to same effect Fosgate v. 
Nocatee Fruit Co., 299 F. 963 [aff 
12 F.(2d) 250] (dictum); Hatch v. 


70 Cal.App. 279 


23. Eichelberger vy. 
Yeates (Pa.) 307. 


24 See supra § 140. 


25. U.S.—Herschberger v. Wood- 
row-Parker Co., 275 F. 908 [cert den 
£20 IS: Cb, a0 ec Gl UE Se 6,61 m6 6) mene oe 
422]. ' 

Conn.—Robert vy. Finberg, 84 A. 366, 
85 Conn. 557. 


Iowa.—Brett v. Van Auken, 68 N.W. 
891, 99 Iowa 553; Stroff v. Swafford, 
44 N.W. 293, 79 Iowa 135. 


Neb.—Stochl v. Caley, 67 N.W. 783, 
48 Neb. 786. 

N.H.—Sipola v. Winship, 66 A. 962, 
74 N.H. 240. 

See Porter vy. Beattie, 59 N.W. 499, 
88 Wis. 22 (amount of “plow land”’); 
Armstrong v. Canada Mut. L. Assur- 
ance Co., [1925] 3 Dom.L.R. 1108 [aff 
(1924) 4 Dom.L.R. 1144, 19 Sask.L. 90] 
(holding that, in computing acreage 
for the purpose of determining the 
truth of such representation, not only 
land which is profitably cultivable but 
any which is fit for cultivation and 
will raise crops is to be included). 

Representations of fitness for agri- 
cultural purposes generally see infra 
§ 143 text and notes 86-88. 

26. Ark.—Neely v. Rembert, 71 S. 
W. 259, 71 Ark. 91. 

Cal.—Evans vy. Duke, 69 P. 688 [rev 
on other grounds 73 P. 732, 140 Cal. 
22). 

Minn.—Nelson v. Berkner, 166 N.W. 
347, 139 Minn. 301. 


Mo.—Clinkenbeard v. Weatherman, 
57 S.W. 757, 157 Mo. 105. 


Neb.—Wineberg v. Baker, 243 N.W. 
122, 123 Neb. 411; Stochl v. Caley, 67 


aa, 


Barnitz, 1 


| N.W. 783, 48 Neb. 786. 


Tex.—Hollifield v. Landrum, 71 S. 
Wen 909; ob, NOx CinnAp pe. slows 

Wash.—Lindsay v. Davidson, 
P. 514, 57 Wash. 517. 

Wis.—Miranovitz v. Gee, 157 N.W. 
790, 163 Wis. 246. 
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vation, the amount of timbered land or woodland,” 
cleared land,?® irrigable land,?® or upland,®° the 
quantity of land which is set out as an orchard? 
or is subject to overflow*? are of such a character 
as to be capable of invalidating the sale. The same 
is true where the statements take the form of an as- 
sertion that all of the land except a named amount 
possesses the particular quality or character men- 
tioned.** Where a statement is clearly a mere esti- 
mate on such a matter, however, the result normally 
is otherwise.*4 

[§ 142] (f) Quality, Character or Condition—aa. 
In General. Misrepresentations of matters affecting 
the quality, character, or condition, and resulting 
value of the premises contracted for may be such 
in their substance as to affect the validity of the 
sale.2° No legal distinction exists, so far as con- 
cerns their availability to vitiate the sale, between 
a vendor’s misrepresentations as to the qualities of 
that which he actually owns and his misrepresenta- 
tions as to the qualities of something which he pro- 
poses to buy and then sell to the purchaser.*® In 
the absence of any duty of disclosure, however, an 


27. Robert v. Finberg, 
85.Conn. 557; 
SC. 657% 


_ Presence of timber generally see 
‘infra § 143 text and note 80 

28. Suter v. Mason, 227 S.W: 782, 
147 Ark. 505. 

29. Mason Vv. Peterson, (Tex. 
Commn.App.) 250 S.W. 142 [rev (Civ. 
App.) 232 S.W. 567]. 

30. Haven vy. Anderson, 151 P. 489, 


84 A. 366, 
Means v. Brickell, 20 


nizing rule). 
infra §§ 143-152. 


[a] 


36. 


VENDOR AND PURCHASER 


S.E. 292, 140 Va. 193. 


See Hall v. Brown, 94 A. 530, 531, 
126 Md. 169 [quot Cyc]; 


Representation that land is 
second rate when it is in fact below 
that quality is sufficient. 
Williamson, 4 Hayw. (Tenn.) 124. 


Hotchkiss v. Bon Air Coal & 


[§§ 141-143 


omission to disclose an extrinsic circumstance of 
such a character that it might tend to affect the 
other party’s estimate of the value of the property 
will not vitiate the sale.*? 


[§ 143] bb. Natural Characteristics and Proper- 
ties.. Statements purporting to be descriptive of 
qualities or conditions in or upon the land itself, 
such as its topography,*® soil characteristies,?? min- 
eral,*° water,+! or timber‘? resources and the lke 
have been held in a variety of instances to be ¢a- 
pable of serving as the foundation of fraud or mis- 
representation invalidating the sale. 


Topography. Thus representations that all of the 
land is level have been held sufficient,** as have state- 
ments that the land is high and dry,** or- has nat- 
ural drainage.*® According to some authority, a 
statement that the land or some of it is available 
for building site purposes is merely a representation 
of opinion, hence insufficient,*® but there is other 
authority to the contrary.** 


Soil. Misrepresentations of the fertility and pro- 
ductiveness of the soil have been held sufficient,*® 


age district). 


46. Wren v. Moncure, 28 S.E. 588, 


Langdon v.|95 Va. 369. See to same effect Lake 

Green, 49 Mo. 363 (both cases recog- |v. Tyree, 19 S.E. 787, 90 Va. 719. 
And see cases passim 47. Dean v. Ingle, 1 Tex.Unrep. 
Cas. 186. See to same effect Stewart 


v. Canadian Financiers Trust Co., 22 
BiCw33 

Harris v. 48. Cal.—Dickey v. Dunn, 252 P. 
770, 80 Cal.App. 724; Kane v. Ott, 238 
P. 126, 73 Cal.App. 124; Scott v. Delta 
Land, etc., Co., 207 P. 389, 57 Cal. App. 


87 Wash. 234. 

Sie Ganricnay, a eT 25,0. be 98h. 
196 Cal. 8; Pennington v. Roberg, 142 
N.W. 710, 122 Minn. 295; Best v. Of- 
field, 110 P. 17, 59 Wash. 466, 30 L.R.A. 
N.S. 55. ; 

[a] Number of trees. — Cady v. 
Rainwater, 196 S.W. 125, 129 Ark. 498; 
Rumbaugh v. Settlemeier, 171 P. 560, 
88 Or. 105. 

32. Thompson v. Lee, 31 Ala. 292. 


Liability to overflow generally see 
infra § 143 text and notes 83-85. 


33. English v. North, 166 S.W. 577, 
112 Ark. 489; Groppengiesser vy. Lake, 
86 P. 1036, 103 Cal. 37; Match v. Hunt, 
38 Mich. 1; Sargent v. Barnes, (Tex. 
Civ.App.) 159 S.W. 366. 

34. Twin Valley Citizens’ State 
Bank v. Moebeck, 173 N.W. 853, 143 
Minn. 291. See to same effect McCaw 
v. O’Malley, 249 S.W. 41, 298 Mo. 401. 

35. Colo.—Beushausen v. Handley, 
221 P. 519, 74 Colo. 280; Hagadorn 
Inv. Co. v. Rieke, 155 P. 381, 60 Colo. 
555. 

Tll.— Vandyke v. Walters, 88 Ill. 444. 
See Pritchett v. Griffin, 203 Ill.App. 
Soe 

Iowa.—Jordan v. Nelson, 178 N.W. 


544; Edwards v. Foley, 173 N.W. 914, 
187 Iowa 5; Knapp v. Schemmel, 124 
N.W. 309; Mohler vy. Carder, 35 N.W. 
647, 73 Lowa 582. ‘ 
Minn.—Woodward v. Western 
Canada Colonization Co., 158 N.W. 


706, 184 Minn. 8, L.R.A.1917C 270. 
Miss.—Adcock v. Upton, 110 So. 772. 
Neb.—Walker v. Burch, 178 N.W. 

209, 104 Neb. 592; Rawlins v. Myers, 

148 N.W.. 915, 917, 96 Neb. 819 [cit 

Cyc]. 

Va.—Strickland v. Ayers, 165 

387; Strickland v. Cantonwine, 


S.E. 
124 


Iron Co., 78 A. 1108, 108 Me. 34. 
140 Saltonstall v. Gordon, 33 Ala. 


38. Sherwood v. Salmon, 5 Day 
(Conn.) 439, 5 Am.D. 167; Dimond v. 
Peace River Valley, etc., Co., 165 N.W. 
1032, 182 Iowa 400; Adcock v. Upton, 
(Miss.) 110 So. 772. See Roche v. 
Norfleet, 63 Ill.App. 612 (where one 
of the misrepresentations mentioned 
in granting rescission was as to the 


topography). And see infra text and 
notes 43-47. 
39. Herschberger Vv. W oodrow- 


Parker Co., 275 F. 908 [cert den 42 S. 
Ct. °270, 257 U.S. 661,. 66 L.Ed. 4227; 
Schlauderaff v. Wortham, 167 N.W. 
118, 140 Minn. 25. And see infra text 
and notes 48-57. 


40. See infra text and notes 58-71. 
41. See infra text and notes 72-79. 


Presence of wells on land see infra 
§ 144 text and note 92. 


42. See infra text and notes 80, 81. 


43. Nolan v. Fitzpatrick, 173 N.W. 
255, 186 Iowa 1226; Sykes v. Reiher, 
(lowa) 91 N.W. 920; Clinkenbeard v. 
Weatherman, 57 S.W. 757, 157 Mo. 
105; Barbian v. Grant, (Tex.Civ.App.) 
190 S.W. 789; Strickland vy. Ayers, 
(Va.) 165 S.B. 387. See to same effect 
Stewart v. Canadian Financiers Trust 
Co. 22 1B. rss: 


44. Riverside Inv. Co. v. Gibson, 
64 So. 439, 67 Fla. 130; Dimond vy. 
Peace River Valley, ete., Co., 165 N. 
W. 1082, 182 Iowa 400. 


45. McMahon vy. Grimes, 275 P. 
440, 206 ,Cal. 526 ,.[foll (Millar. vy. 
Grimes, 275 P. 446, 206 Cal. 798]; 
Briesenick v. Dimond, 126 S.E. 306, 
33 Ga.App. 294; Connecticut Mut. L. 
Ins: Cov W.'Carson; 172, SOW: 695 186 
Mo.App. 221. See Grismore y. Utley, 
252 S.W. 16, 159 Ark. 479 (representa- 
tion that the land was not in a drain- 


320 [foll Bradley v. Delta Land, ete., 
Co., 207, P. 395,57 Cal. App. 790: “Lohr 
v. Delta Land, etc., Co., 207 P. 396, 
57 Cal.App. 789; Delta Land, etc., Co. 
v. Perry, 207 P. 3938, 57 Cal.App. 314]. 
But see Rendell v. Scott, 11 P. 779, :70 
Cal. 514 (representation that land was 
very rich and productive held insuffi- 
cient). 

Ind.—Boltz v. O’Conner, 90 N.E. 
496, 45 Ind.App. 178; Gardner v. Mann, 
76 N.E. 417, 36 Ind.App. 694. 


Iowa.—Peterson v. McManus, 172 
N.W. 460, 187 Iowa 522; Nolan v. 
Par ees 173 N.W. 255, 186 Lowa 


Mich.—Gyles v. Stadel, 233 N.W. 
339, 252 Mich. 349; Blampey v. Pike, 
119 N.W. 576, 155 Mich. 384; Wright 
v. Wright, 37 Mich. 55. 


Mo.—Thomas _v. Goodrum, 231 S.W. 
571.’ Compare Williamson y. Harris, 
151 S.W. 500, 501, 167 Mo.App. 347 
(stating that “representations as to 
whether or not the soil of certain land 
is productive . - are regarded as 
mere expressions of opinion,’ but 
holding that a representation that 
crops can be grown without the use of 
commercial fertilizer is otherwise and 
may vitiate the sale). 


Wis.-—Miranovitz v. Gee, 157 N.W. 
790, 163 Wis. 246. 


See Roche v. Norfleet, 63 Ill.App. 
612 (where one of the misrepresenta- 
tions referred to in granting rescis- 
sion was as to the fertility of the 
soil); Oneal v. Weisman, 88 S.W. 290, 
39 Tex:Civ.App. 592° “(to same’ ef- 
fect). 

But see sOtt vy, Pace, 115. 0Pa.3%, 49 
Mont. 82 (stating that generally such 
representations are mere expressions 
of opinion not affecting the validity 
of the sale); Dimmock v. Hallett, L. 
R. 2 Ch. 21, 27 (“I think that a mere 
general statement that land is fer- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


P gaaayhs ey 


x 


as have statements describing particularly the kind 
or class of soil,*® or representing it as good bottom*® 
or prairie®! land, or sediment soil,** or as being free 
from alkali,®* stones,** or hardpan.’* A statement 
that, with insignificant exceptions, the land sold is 
not a filled lot, but is solid earth, has been held ea- 
pable of vitiating the sale;** and the same result 
has been reached where it was represented that the 
lot sold had a sand bathing beach.*? , 


Mineral resources. Representations which purport 
to be statements of fact and not mere statements of 
opinion as to the existence and character of the 
mineral resources of the land may be sufficient, such, 
for example, as the existence®* or thickness**? of 
mineral veins, the correspondence of ore-bearing rock 
with specimens exhibited,®” the chemical constituen- 
cy or character of the mineral present,®* the presence 
on the land of marble,®? the amount of production 
of a mine during a preceding period of time,** or 
the amount of oil actually being produced by a well.** 
However, the statement that the land is underlaid 
by large mineral deposits, without specification of 


tile and improvable, whereas part of 


VENDOR AND PURCHASER 


[66 C.J.] 591 
any particular quantity, has been held not a ground 
for avoiding_the sale in the absence of a showing 
that there were no minerals present;** and a dec- 
laration as to the supposed richness of mineral de- 
posits, at least where it does not purport to be based 
on 4 past record or test, has been held insufficient,** 
although a eontrary conclusion has been reached 
where the speaker, from his personal investigation _ 
of the mine, knows or should know of the falsity of 
his statements when he utters them** In the ab- 
sence of circumstances creating a duty to diselose,** 
the purchaser is under no duty to reveal to the vendor 
the existence or probable presence of mineral depos- 
its in the land bargained for, and silenee with 
respect thereto does not impair the validity of the 


-eontract;** but the contrary result follows where 


such circumstances exist and the existence of min- 
erals*® or quarries** is not revealed. 

Water supply. Representations that the land is 
well or adequately supplied with water,’* or that 
it is under irrigation®* or ean readily be irrigated,** 
or statements as to the presence of springs** or 


it has been abandoned as useless, can- 
not, except in extreme cases—as, for 
instance, where a considerable part is 
covered with water or otherwise ir- 
reclaimable—be considered such a 
misrepresentation as to entitle a pur- 
chaser to be discharged’). 


49. McMahon v. Grimes, 275 P. 440, 
206 Cal. 526 [foll Millar v. Grimes, 
275 P. 446, 206 Cal. 798]; Houder v. 
Reynolds, 161 N.W. 856, 195 Mich. 
256; Risch v. Von Lillienthal, 34 Wis. 
250. 


50. Dean v. Ingle, 1 Tex.Unrep.Cas. 
186; Reilly v. Gottleb, 85 P. 675, 43 
Wash. 9 

51. Gardner v. Mann, 76 N.E. 417, 


36 Ind:App. 694; Byers v. McNeil, 
(lowa) 76 N.W. 685. 

52. French vy. Freeman, 217 P. 513, 
191 Cal.. 579. 

53. Kane v. Ott, 238 P. 126, 73 Cal. 
App. 124; Scott v. Delta Land, etc., 
Co., 207 P. 389, 57 Cal.App. 320 [foll 
Bradley v. Delta Land, etc., Co., 207 
P. 395, 57 Cal.App. 790; Lohr v. Delta 
Land, etc., Co., 207 P. 396, 57 Cal-App. 
789; Delta Land, .etc., Co. v. Perry, 
207 P. 393, 57 Cal.App. 314]; Nolan v. 
gil eg ee 173 N.W. 255, 186 Iowa 
1226. 

54 Pennington v. Roberg, 142 N. 
Ww. 710, 122 Minn. 295; Linden v. 
Simon, 218 N.W. 184, 195 Wis. 241. 


55. Vanderbilt v. Bishop, 188 F. 
971 faff 199 F. 420, 117 C.C.A. 652]; 
McMahon vy. Grimes, 275 P. 440, 206 
Cal. 526 [foll Millar v. Grimes, 275 P. 
446, 206 Cal. 798]; Lynds v. Los An- 
geles-Denair Farms Co., (Cal-App.) 20 
P.(2d) 792; Dickey v. Dunn, 252 P. 
770, 80 Cal.App.. 724; Stone v. Mc- 
Carty, 220 P. 690, 64 Cal.App. 158. 


56. Turner vy.’ Brewer, 54 App.D.C. 
363, 298 F. 685; Hampton vy. Hancock, 
4 Tenn.Civ.A. 419. 


57. Clark v. Bingham & Bingham, 
244 N.W. 206, 259 Mich. 697. 


58. Smith v. Richards, 13 Pet. (U. 
S.) 26, 10 L.Ed. 42; Green v. Turner, 
80 F. 41 [aff 86 F. 837, 30 C.C.A. 427]; 
pores v. Houpt, 33 A 28, 53 N.J.Ea. 
526. 

59. Alger vy. Keith, 105 F. 105, 44 
C.C.A. 371; Green v.-Turner, 80 F. 41 
[aff 86 F. 837, 30 C.C.A. 427]. 

60. Smith v. Richards, 13 Pet. (U. 
S.) 26, 10 L.Ed. 42. 

61. See case infra this note. 


[a] Percentage of sulphur content,G. F. & J. 24%, 62 Enz-Ch. 132, 45 Re- 
in Hotchkiss v. Bon Air Coal.| print 617. Compare Seott v. Hanson, 


etc., Co., 78 A. 110%, 1603 Me. 24. 
6. Robert v. Finberg, 24 A. 
85 Conn. 557. 
63. King v. Lamborn, 136 F. 21, 
108 C.C.A. 123. 
Lowry v. 


Dawson v. Graharn, 
See Rendell v. Scott, 11 P- 


266, 


64. McLane, 2 Grant 
(P2.) 

65. 
378. 


4% lowa 


73, 


70 Cal. 514 (so holding as to 2 repre-| 


sentation that part of the land was 
rich in mineral deposits). 

66. Southern Development Co. v. 
Silva, 8 S.Ct. $81, 125 TS. 247. 31 
Ed. 678; Crocker v. Manley. 45 N_-E- 
577, 164 IlL 232, 56 Am SR. 196; Tuck 
v. Downing, 76 Ill. 71. 

67. Perkins v. Rice, Litt. Sel Cas 
(Ky.) 218, 12 Am.D. 28%; Burrows v- 
Wene, (N.J.Ch.) 26 A $96. 

68. See supra §: 124-126. 

69. Hatton v. Johnson, 162 SE 
233, 150 Ga. 218; Caples ¥. Steel, 7 
Or. 492; 


64 Am.D. 661. See to 


Mitchell v. MeDougall, 62 Ill 493) 
(dictum). 
70. Livingston v. Peru Iron Co., 2 


Paige (N.Y.) 390 frev 
grounds 9 Wend. 511]. 

71. Crompton v. Beedle, 75 A 3231, 
83 Vt. 237, 30 L.R-A.N-S. 748, Ann.Cas. 
1912A 399. 

72. Cal—Cooper v. Huntington, 
472 P. 591,-178 Cal 166; Tracy v- 
Smith, 165 P. 435, 175 Cal. 161; Hill 
v. Wilson, 25 P. 1105, 88 Cal $2: Scott 
vy. Delta Land, ete., Co., 267 P. 389, 
57 Cal.App. 320 [foll Bradley v. Delia 
Land, etc., Co., 207 P. 293, 57 CaL App. 
790; Lohr v. Delta Land, ete, Co., 
207 P. 396, 57 CaLApp. 739; Delta 
Land, etc., Co. v. Perry, 207 P. 393, 57 
Cal. App. 314]. 

Colo.—Bucci v. Pizza, 6 P.( 
90 Colo. 30; Hagadorn Inv. 
Rieke, 155 P. 281, 60 Colo. 555. 

Mo.—Rabenau v. Harrell, 213 S.W. 
92 [foll Coughenour vy. Hutchings, 212 
S.W. 875, 278 Mo. 324]. 

Neb.—Howard y. Duncan, 144 
169, 94 Neb. 690. 

Va.—Strickland v. Ayers, 165 S.E 
387. 

Wash.—Sherman v. Parker, 177 P. 
665, 104 Wash. 610; Smith v. Fletcher, 
173 P. 19, 636, 102 Wash. 218. 

Eng.—Leyland v. Illingworth, 2 De 


on other 


y 


2d) 5, 
Co. v- 


NW. 


Harris v. Tyson, 24 Pa. 347, | 
same effect! 


[1 Russ aM 12%, 5 Eng Ch 128, 39 Re- 
[print 49 (refusing to inwalidate the 
eale where land described as “uncom- 
monly rich water meadow” was in 
| f2ct imperfectly watered as the words 
| “uncommonly .rich” referred only to 
the quality of the soil and if the tract 
janswered the description cf “water 
meadow.” it was sufficient although 
it was only 2a poor example of that 
kind of land). 

[2] Wateral supply intended —in 
a community where, from local cir- 
| cumstances, the description of prop- 
erty 2s supplied with water has the 
meaning that there is a natural sup- 
ply on the premises, it is a misrepre- 
| sentation capable of avoiding the sale 
|to mention the water supply where, 
although there is in fact ample wa- 
ter, it is derived from 2 water com- 
pany and is piped onto the premises, 
at a substantial annual eost, there 
being no natural supply on the land 
Leyland wv. Illingworth, 2 De GF& 
| J. 248, 63 Eng.Ch 192, 45 Reprint 617- 

7. Lindsay vw. Davidson, 107 P. 
514, 57 Wash. 417. 
| [a] Zxistence of contract for wa- 
\ter rights—A false representation 
that real esiate was entitled to water 
| rights and privileges under a contract 
With a water users’ association is ma- 
terial, and, if relied on by the pur- 
| chaser, may invalidate the contract. 
| Martinez v. Coggin, (Tex-Civ-App.) 
135 S.W. 699. 

[bd] Mechanical condition and state 
\of eficiency of water system supply- 
jing water for irrigation is a fact 
| which, if misrepresentéd, may invyali- 

date the sale. Tracy v. Smith, 165 
|P. 535, 175 Cal. 161. 

| 74 Lone Star Immigration Co. vy. 
| Johnsen, 278 F. 515: Groppengiesser 
iv. Lake, 36 P. 1026, 103 Cal 37: Ross 
vy. Sumner, 78 N.W. 264, 57 Neb. 588. 

[2] Import of representation of 
lirrigability—A representation by a 
|wendor that the land sold is “irriga- 
ble’ agricultural land is to be-under- 
| stood as meaning that it can be ir- 
| would at a reasonabie cost, which 


} 


would make its irrigation practicable 
for agricultural purposes. Lone Star 
|\Immigration Co. v. Johnson, 278 F. 
| 515. ba 
| 75. Ark—McCracken v. Bangs, 229 
|S.W. 730, 148 Ark. 655. 

Mich—Match v. Hunt, 38 Mich. 1. 

Mont.—Fontaine v. Lyng, 202 P. 
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brooks and ponds?® thereon are such as may serve 
to avoid the sale; but a statement that the supply 
of water will be or will remain of a certain quan- 
tity,77 or that a projected but incomplete irrigation 
system will afford an: adequate water supply,’® is 
only a prediction as to the future and ordinarily 
incapable of furnishing a ground for attacking the 


sale.7°® 
Timber. 


Freedom from weeds. 


1112, 61 Mont. 590. 


N.M.—Bell v. Kyle, 
INES: 


INC: oods v. Hall, 16 N.C. 415. 


Or. — Jackman _v. Northwestern 
Must Cove 70) P. 304,718 t-Or. 209. 


76. Robert v. Finberg, 84 A. 366, 85 
Conn. 557. 


77. Clark v. Ralls, 50 Towa 275; 
Morrison v. Koch, 32 Wis. 254. 


{a] However, a statement that the 
vendor land development company has 
in its storage lakes sufficient supply 
of water for several years in advance 
and that the land sold is therefore 
absolutely certain of being supplied 
with water may vitiate the sale. 
Twin Lakes Land, ete., Co. v. Dohner, 
PAE 9 9 OD) Cr CeAc tS 

[b] Representations of solvency 
of vendor agreeing to furnish water 
perpetually for the irrigation of a 
tract of land sold by him are, how- 
ever, of such a character as may form 
the basis of fraud vitiating the sale. 
Tudor v. Raudabaugh, 278 F. 254. 


78. Madsen v. Carpenter, 190 P. 
528, 68 Colo. 432. 

79. Statements as to future in gen- 
eral see supra § 122 

80. U.S.—Doggett v. Emerson, 7 F. 
Cas.No. 3,960, 3 Story 700; Mason v. 
Crosby, 16 F.Cas.No. 9,234, 1 Woodb. 
& M. 342; Smith v. Babcock, 22 F. 
Cas.No. 13,009, 2 Woodb. & M. 246. 

Cal.—Groppengiesser v. Lake, 
PA LOGOsmLOs al sons 
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Iowa.—Peterson v. McManus, 172 
N.W. 460, 187 Iowa 522; Sykes v. 
Reiher, 91 N.W. 920. 


Minn.—Bonness v. Felsing, 106 N. 
W. 909, 97 Minn. 227, 114 Am.S.R. 707. 


N.Y.—Hammond y. Pennock, 61 N. 
vy. 145 [attis ans. 358]. 


Tex.—Dean vy. Ingle, 1 Tex.Unrep. 
Cas. 186. 

Wis.—Menz v. Beebe, 77 N.W. 913, 
78 N.W. 601, 102 Wis. 342; McKinnon 
v. Vollmar, 43 N.W. 800, 75 Wis. 82, 
17, Am.S.R: 178, 6 L.R:A..121; Miner 
v. Medbury, 6 Wis. 295. 

Representation that specified quan- 
tity is timbered see supra § 141 text 
and note 27. 

81. Peterson v. McManus, 172 N.W. 
460, 187 Iowa 522; Byers v. McNeil, 
(Iowa) 76 N.W. 685. 

g2. Ark.—Neely v. Rembert, 71 S. 
W. 259, 71 Ark. 91. 

Iowa.—Hanson y. Olson, 201 N.W. 


Statements to the effect that the land 
is covered with, or contains a large quantity of, 
timber are of such a nature as to be capable of in- 
validating the sale;*®° statements as to the absence of 
timber are equally capable of operating thus.*? 


A representation that the 
land is free from weeds, or substantially so, is of 
such a nature that fraud or misrepresentation viti- 
ating the sale may be predicated upon it.°? 


Liability to overflow. Statements that the land 
does not overflow’? except in times of extraordinary 
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of the sale. 


Fitness for agricultural purposes. 
tations as that the land is tillable or is good for 
farming,*® or that it is suitable for the raising of 
particular produects,*? may, where the other circum- 


[§§ 143-144 


flood,’* or that practically none of it is subject to 
inundation,*® are sufficient as a basis for avoidance 


Such represen- 


stances required to avoid the sale on the ground of 


36; King v. Dykema, 195 N.W. 233. 


Minn.—Blosick vy. Warmbold, 187 N. 
W. 136, 151 Minn. 264. See Wood- 
ward v. Western Canada Colonization 
Co., 158 N.W. 706, 134 Minn. 8, L.R.A. 
1917C 270 (construing a statement 
that land was in good condition for 
cropping as importing a representa- 
tion of freedom from noxious weeds 
and holding it, when so construed, as 
capable of “vitiating the sale). 

Miss.—Oswald v. McGehee, 28 Miss. 
340. 

Wash.—Griffith v. Gifford, 165 P. 
874, 97 Wash. 22, 2 A.L.R. 1509. 

Alta.—Wright v. Weeks, 14 Alta.L. 
467. 

See to same effect Boulter y. Stocks, 
47 Can.S.C. 440. 


83. Gray v. La Plant, 167 N.W. 
648, 183 Iowa 844; Connecticut Mut. 
L. Ins. Co. v. Carson, 172 S.W. 69, 186 
Mo.App. 221; Cressler v. Rees, 43 N. 
W. 3638, 27 Neb. 215, 20 Am.S.R. 691; 
Burnett v. Boyer, (Tex.Civ.App.) 285 
S.W. 670; Sargent v. Barnes, (Tex. 
Civ.App.) 159 S.W. 366. 


84. Yeates v. Pryor, 11 Ark. 58; 
Gilbey v. Hamlin, 130 N.E. 702, 297 
TA, 258. 

85. Boyce v. Grundy, 8 Pet. (U.S.) 
210, 7 L.Ed. 655; Alexander v. Beres- 
ford, 27 Miss. 747, 61 Am.D. 538. 


Representation that only named 
amount is subject to overflow see su- 
pra § 141 text and note 32. 


86. Ark.—Grayling Lumber Co. v. 
Ebbitt, 203 S.W. 686, 134 Ark. 175; 
English v. North, 166 S.W. 577, 112 
Ark. 489. 


Conn.—Sherwood y. Salmon, 5 Day 
439, 5 Am.D. 167 [overr Sherwood vy. 


Salmon, 2) Day 128]. 
Ga. : S.E. 
350, 35 Ga.App. 668; Briesenick v. 


Dimond, 126 S.E. 306, 338 Ga.App. 294. 


Ind.—Gardner v. Mann, 76 N.E. 417, 
36 Ind.App. 694. 


Iowa.—Hanson y. Olson, 201 
36; Nolan v. Fitzpatrick, 173 N.W. 
255, 186 Iowa 1226; Peterson v. Mc- 
Manus, 172 N.W. 460, 187 Iowa 522; 
Dimond v. Peace River Valley, ete., 
Co., 165 N.W. 1032, 182 Iowa _ 400; 
Sykes v. Reiher, 91 N.W. 920; Byers 
v. McNeil, 76 N.W. 685. 


Mich.—Houder y. Reynolds, 


N.W. 


161 N. 


W. 856, 195 Mich. 256; Blampey v. 
Pike, 119 N.W. 576, 155 Mich. 384. 
Upton, 110 So. 


Miss.—Adcock v. 
U72. 


For later cases, developments and changes in the law see Annotations, 


misrepresentation or fraud are present, be sufficient; 
and so may elaborations of such statements such as 
a representation that meadow land can be mowed 
with a machine.*® 
land will produce a named quantity of agricultural 
products has been held insufficient.*® 


[§ 144] cc. Improvements on Land Sold—(aa) In 
General. Representations as to the existence of 
improvements on the land forming the subject matter 
of the sale are of such a character that they may 
vitiate the agreement.°° 


However, a statement that the 


Thus statements referring 


Mo.—Rabenau v. Harrell, 213 S.W. 
92 [foll Coughenour v. Hutchings, 212 
S.W. 875, 278 Mo. 324]; Clinkenbeard 
Fe ea Desa 57 S.W. 757, 157 Mo. 


A aiiocar yw benede v. Judson, 21 
Tex.—Barbian v. Grant, (Civ.App.) 
190 S.W. 789. 


Wash.—Van Horn y. Chambers, 154 
P. 1084, 89 Wash. 553; Reilly v. Gott- 
leb, 85 P. 675, 43 Wash. 9. 


Wis.—Menz v. Beebe, 77 N.W. 913, 
78 N.W. 601, 102 Wis. 342. 


Compare Mey v. Simpson, 42 Can. 
S.C. 230 [aff 17 Man. 597] (holding the 
vendor’s representation that the land 
is fairly good for farming no basis 
for fraud where he has not seen the 
land and does not pretend to have 
done so). 

Representation that particular 
quantity is cultivable or undér culti- 
Se ae see Supra § 141 text and note 


INGE 


87. U.S.—Vanderbilt v. Bishop, 188 
B.'97 1; Pati 99) BY 1420, LAT ELC sACn6b 240 


Cal.—Groppengieser v. Lake, 36 P. 
1036, 103 Cal. 87; Lynds v. Los An- 
geles-Denair Farms Co., (App.) 20 P. 
(2a) 792; Diekey v. Dunn, 252 P. 770, 
80 Cal.App. 724; Scott v. Delta Land, 
etc., Co., 207 P. 389, 57 Cal.App. 320 
{foll Bradley v. Delta Land, ete., Co., 
207. Pe 395, 5% Cal-App. 7902) Lohrave 
Delta Land, etc.; Co., 207 P. 396, 57 
Cal.App. 789; Delta Land, etec., Co. v. 
Perry 202 Pa893\. 51 al Appascldaue 
But see Rendell v. Scott, 11 P. 779, 70 
Cal. 514 (representation that part of 
the tract was good alfalfa land held 
insufficient). 


Iowa.—Dimond v. Peace River Val- 
ley, ete., Co., 165 N.W. 1032, 182 Iowa 
400. 


Or.—Field v. Hood River Orchard 
Land Co., 146 P. 98, 75 Or. 223. 

S.D.—Rodgers v. Johnson, 196 N.W. 
LOO pA selon aod: 


Tex.—Al Parker Securities Co. v. 
Owen, (Commn.App.) 1 S.W.(2d) 271 
[aff (Civ.App.) 296 S.W. 620]. 


Wash.—Christensen v. Koch, 148 
P. 585, 85 Wash. 472; Reilly v. Gott- 
leb, 85 P. 675, 43 Wash. 9. 


88. Risch v. Von Lillienthal, 34 
Wis. 250. 
89... Rendell) v... Scott;) 11. BP. . 2795270 


Cal..614;, Bell v. Wi gatl: 
P, 235, 110 Or. 114 

90. Roche v. Nordects 63 Ill.App. 
612; Mohler v. Carder, 35 N.W.-647, 73 


222 P. 322, 223 


same title and section number. 


§§ 144-147] 


to the existence or condition of fences,®! wells,°? 
irrigation dams,®* tiling or drains,®* orchards,®*® and 
gardens®® have formed or contributed to form the 
basis for avoidance of the sale for fraud and misrep- 
resentations; and the same is true of representations 
that specified steps looking to a contemplated im- 
provement or development of the land have already 
been taken,®* that the land can be tiled convenient- 
ly,°® or that an agreement for tiling has been made 
with an adjoining landowner.®® However, it has 
been held that the statement that there are improve- 
ments of a certain value on the land, without stat- 
ing their nature, is not sufficient since men may dif- 
fer as to what constitute improvements;! and a 
statement that land is capable of improvement at 
a moderate cost is too indefinite to be available in 
this connection.” 


[§ 145] (bb) Buildings. Representations as to 
the existence, character, or condition of buildings 
upon the land are of such nature that avoidance of 
the sale for fraud and misrepresentation may be, and 
has in.a number of cases been, predicated thereon.’ 
Likewise, statements as to sewage disposal facilities 
of buildings on the land may invalidate the sale.* 
However, a statement that a public building, such as 
a schoolhouse, belongs to and passes with the land 
has been held ordinarily not to be capable of vitiat- 


Iowa 582; Mead v. King, (Tex.Civ. Ze 
App.) 285 S.W. 832; Dean v. Ingle, 1 
Tex.Unrep.Cas. 186. See to same ef- 
fect Mitchell v. McDougall, 62 Ill. 498. 

91. Clinkenbeard y. Weatherman, 
57 °SuW. 757, 15% Mo. 105. 684. 

92. Dickey v. Dunn, 252 P. 770, 80 
Cal.App. 724; Annis v. Ferguson, 84 
S.W. 553, 27 Ky.1. 56; Match v. Hunt, 
38 Mich. 1; Black v. Brooks, 129 S. 
W. 177, 60 Tex.Civ.App. 533; Dean vy. 
Ingle, 1 Tex.Unrep.Cas. 186. 


93. Lindsay v. Davidson, 107 P. 
514, 57 Wash. 517. 


94 Hanson vy. Olson, (Iowa) 201 
N.W. 36; Gray v. La Plant, 167 N.W. 
648, 183 Iowa 844. 


95. Vanderbilt v. Bishop, 


i) 
ram 


553, 27 Ky.L. 56 


127 Me. 269. 


902, 96 Neb. 736; 
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Dimmock vy. Hallett, L. R. 2 Ch. 


Ca. 
(24) 874, 121 Cal. Bo: “Ge 
Ga.—Leyden yv. 


Sie eon v. McDougall, 
Ky.—Annis y. Ferguson, 
Me.—Dubovy v. Woolf, 143 A. 58, Sa 


Mo.—Clinkenbeard v. Weatherman, 6. 
57 S.W. 757, 157 Mo. 105. 

Mont.—Fontaine vy. 
1112, 61 Mont. 590. 

Neb.—Bushee y. Keller, 
Griswold v. Hazels,| per. 368. 
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ing the sale.® Where there is no hidden defect in 
construction or condition of a building a vendor is 
ordinarily under no obligation to explain to the pur- 
chaser its detail or plan of construction, a failure 
to-do so not impairing the validity of the contract,® 
and a failure to explain that a building in two units 
had one wall of the two units in common will not 
vitiate the sale, in the absence of cireumstanees giv- 
ing rise to a duty of disclosure.? 


[§ 146] dd. Collateral Conditions Affecting Land 
or Value Thereof—(aa) In General. The representa- 
tion or concealment in order to be effective to vitiate 
the sale need not be concerning matters intrinsie 
to the subject matter but may be as to extrinsic cir- 
cumstanees or conditions accidentally connected with, 
or bearing upon, the sale at the time of the con- 
tract.° The circumstance that the representation in 
form relates to land other than that forming the 
subject matter of the sale is not necessarily conclu- 
sive against its being available to invalidate the 
agreement.? However, although the matters repre- 
sented or concealed may be collateral to the subject 
matter of the transaction, they must yet be matters 
affecting directly the essence and substance of the 
agreement and not merely of collateral inducement.?°® 


[§ 147] (bb) Accessibility. Statements as to the 
existence!? or width? of abutting ways or streets 


Keller, 148 N.W. 902, 96 Neb. 736: 
Davis v. Scher, 62 A. 193, 73 N.J.Law 
N 


- ti p.|155; Kaston v. Zimmerman, 183 
ee a 615, 4 ape DW. 511; Kassoy v. 
bs reeman, a.Co. 467. 
ea TORE es Nog Gr. 4. Johnson vy. Tilden, 23 Ohio Gir. 


62 Ill Ct.N.S. 161. See Kremer v. Lewis, 
-1163 N.W. 732, 187 Minn. 368 (so hold- 

ing of representation that it was fea- 

84 S.W.| sible and practicable to extend sewers 


so as to serve the property sold). 


George v. Bingham, 192 P. 980.7 

113 Wash. 39. 

Freedman vy. Kensico Realty 
Co:; 131 A. 916, 99 N.J.Biq. 115. 

202) \P. 7. Freedman v. Kensico Realty Co., 
supra. 

148 N.W. 8. 


Lyng, 


fasterton vy. Beers, 29 N.Y.Su- 
See Meritas Realty (Crovony sas 


Bee Laff pate a eee a Rees 71 N.W. 972, 52 Neb. 64. Farley, 151 N.Y.S. 1052, 166 App.Div. 

arris v. Miller a ope Dace ee ERNE A. 193, 73| 420 [rev 147 N.¥.S. 503, 85 Misc. 321 

82 Turner vy; Houpt, 33°A. 28, 53 N.J-| 1 paw Gees renng oe Slate 1ge| and aff 121. N-B. 879, $24 Woy 6744 

oo Ae ane Vv. Davidson, ae A. 681, 100 N.J.Eq. 389: Towbin v.| (recognizing rule). And see cases 
, ash. 517. ee one vy. c- : 2 ; e| passim infra 147-152. 

Carty, 220 P. 690, 64 Cal.App. 158 Pierro, 128 A. 154, 97 N.J.Eq. 259 [aff | P c 8§ 


9 
(statement that orange trees in or- 131 A. 923 mem, 


chard were budded stock). And see Eq. 670: 
cases infra this note. 53 N. J. Eq. 526. 


[a] Age of trees.—Vanderbilt v. N.Y. 
Bishop, 188 F. 971 [aff 199 F. 420, 117 
CORA Ooch Harnis ww. SVtillers 23/5 4. 
981, 196 Cal. 8; Stirnus v. Adams, 195 470: 
P1955. 50 CalApp: 750: » 


{b] Varieties of fruit.—McGowan 
v. Willamette Valley Irrigated Land 
Cos, 155... 0d a9) Ory 454, 


96. Annis v. 
5538, 27. Ky.L. 56. 


Co. 467. 
257 S.W. 948. 


Ferguson, 84 S.W. 


The statement that there were three 
acres of bare land, which in fact were 
planted to pomegranates, has been 
held to be a substantial misrepresen- 
tation of a nature capable of impair- 
ing the validity of the sale. Harris v. 
Miller, 235 P. 981, 196 Cal. 8 

97. Oliver v. Bennett, 65 N.Y. 559. 


98. Gilbey v. Hamlin, 130 N.E. 702, 


Can.S.C. 102. 
Ont. 139. 
Co., 190 N.W. 


2977 Vij258. 
99. Gilbey v. Hamlin, supra. and 
1. Hodges v. Torrey, 28 Mo. 99. [a] 


[66 C. J.—38] 


99 N.J.Eq. 434 mem]; 9. 
Hibel v. Von Fell, 38 A. 201, 55 N.J. 


Turner svatLOupt. oO Anas, 10. 


.—Kaston v. Zimmerman, 183 N. 11 
Y.S. 615, £92 App.Div. 511. ig 


Pa.—Kassoy v. Freeman, 33 Pa.Co. 
Rittenburg vy. Freeman, 33 Pa. 


Tex.—Lynch v. Fowler, 


Wash.—Lindsay vy. Davidson, 107 P. 
514, 57 Wash. 517. 
Eng.—Robinson y. 


[a] Unplanted area available—|& P. 469, 34 E.C.L. 840, 173 Reprint 
579, 2 M. & Rob. 92, 174 Reprint 225. 


Can.—Pagnuelo vy. 
Ont.—Stevenson yv. 


See Mulheron v. Henry S. Kappin 


(statement as to workmanlike con- 
struction of building held violated be- 
cause of insufficiency of foundation 
to invalidate the sale). 


Number of rooms.—Bushee y. 


Webster v. gh ie Beach Ocean 


Realty Co., 139 A. 457, 16 Del.Ch. 15. 


Webster v. aie Beach Osean 
Realty Co., supra. 


Heinrich v. Norton, 219 ml. 
App. 86; Fisher v. Hurley, (N.J.Ch.) 
100 A. 566; Loughry v. Cook, (Tex. 
Civ.App.) 263 S.W. 333; Friday v. 
Parkhurst, 43 P. 362, 13. Wash. 439. 
See Slingluft Ve Dugan, 56 A. 837, 98 
Md. 518 (holding a sale voidable 
where platted streets were represent- 
ed in such manner that the purchaser 
believed them to be already opened 
whereas in fact they were not and the 
land was liable for future assess- 
ments for opening them). And see in- 
fra text and notes 13=15. 


12. Lorenzen v. Langman, 216 N. 
1¢| W. 768, 204 Iowa 1096; Janus v. Olive 
Street Terrace Realty Co., (Mo.App.) 
196 S.W. 81; Kuehl v. Scott, BIS) 9 TE 
742, 66 Wash. 318; Greiling v. Mc- 
Lean, 107 N.W. 339, 128 Wis. 440. But 
see Leiker Vv. Henson, (Tenn.Ch. A.) 
41 S.W. 862 (where, under the facts 
of the case, the sale was held not 
voidable for misrepresentations of 
such character). 


(Civ.App.) 


Musgrove, 8 C. 


Choquette, 34 


McHenry, 


221 Mich. 187 


594 [66 C.J.] 
may be sufficient; thus representations that the 
premises are bounded by public alleys!® or streets,?* 
or that the land lies on a good road,!*® have been held 
of such nature as to affeet the validity of the sale; 
and the same is true of misrepresentations as to the 
extent of a private right of way over adjoining 
land.*® So too, misrepresentations with reference 
to water transportation, as, for instance, a state- 
ment of the right of access to a nearby stream"? or 
of the existence of a harbor at or near the place where 
the lands are located,'® or an assertion that timber 
lands are accessible to navigable water courses where- 
by logs can be floated to market conveniently and 
easily'® or can be floated off annually when it can be 
done at most only every other year,’ have been held 
sufficient. Moreover, misrepresentations as to the 
accessibility of gas, sewage, or water mains may 
serve to invalidate the sale.?1_ Nondisclosure of the 
fact that there is an intervening strip, not owned by 
the vendor and over which there is no right of pas- 
sage, between the tract sold and a nearby public way, 
has also been held such a concealment as is in its 
nature capable of affecting the validity of the sale.?? 


13. Shultz v. Redondo Imp. Co., 105 
Pads toe, Cal, 439° 


14 Cal.—Shermaster vy. California 
Home Bldg. Loan Co., 181 P. 409, 40 


226 Px. 173, 
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‘for fraud affecting the sale;?* 


27 A.L.R. 387 [foll Wright v. Spencer, 

39 Idaho 60]. 
Iowa.—Peterson v. McManus, 

N.W. 460, 187 Iowa 522; 
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[§ 148] (cc) Existing or Projected Enterprises or 
Improvements in Vicinity. Representations that 
particular improvement projects or structures have 
already been erected, commenced, or contracted for, 
or enterprises started to operate, or are in progress, 
in the neighborhood, which are of a character to 
increase the value of property thereabouts, are of 
such a nature that fraud or misrepresentation af- 
fecting the sale may be predicated thereon.?? Fur- 
thermore, a statement by the seller that he is about 
to erect on adjoining land retained by himself cer- 
tain structures, or engage in enterprises of a char- 
acter to increase the value of the property sold, when 
no such intention exists, has in some jurisdictions, 
and under some circumstances, been held a. basis 
but there is other 
contrary authority;7° and, in any event, if there is 
a bona fide intention or expectation that such im- 
provement will be made, when the representation is 
made, the statement is not available for that pur- 
pose.?® Similar principles are followed where the 
misrepresentation is not as to the future conduct of 
or improvements by the vendor himself, but by third 


N.C.—Clark v. Laurel Park Estates, 
146 S.B. 584, 196 N.C. 624. See to 
same effect Hinsdale v. W. I. Phillips 


172 
-y |Co., 155 S.E. 238, 199 N.C. 563 (dictum). 


Gate City 


Cal.App. 661. 

lowa.—Lorenzen v. Langman, 
N.W. 768, 204 Iowa 1096. 

Ky.—Maupin v. Pace, 11 Ky.Op. 204, 
SEV OS. i 

Minn.—Ballard v. Lyon, 131 N.W. 
320, 114 Minn. 264, 38 L.R.A.N.S. 301. 


Wash.—Connell v. McGill, 214 P. 1, 
124 Wash. 350; Day v. Taylor, 212 P. 
170, 216 P. 31, 123' Wash. 286. 


[a] Mere right to-public street not 
sufficient.—A representation that land 
“fronted on a public street” had ref- 
erence to means of physical access to 
the property, and not merely to an in- 
tangible quality in the roadway, giv- 
ing it the status of a public street 
and so, in the absence of any availa- 
ble access, the sale may be invalidat- 
ed although there is a dedicated but 
unaccepted street in front of the 
property. Shermaster v. California 


216 


Home Bldg. Loan Co., 181 P. 409, 40 
Cal.App. 661. 
Loos Thomas v.. Todd, «3 Litt: (Gky.) 


337; Clinkenbeard v. Weatherman, 57 
S.W. 757, 157 Mo. 105; Reilly v. Gott- 
leb,. 85 P. 675, 43 Wash. 9. 


16. Keating v. Price, 58 Md. 532. 
17. Keating v. Price, supra. 
18. Miles v. Stevens, 3 Pa. 21, 45 


Am.D. 621. 


19. Hammond y. Pennock, 
145 [aff 5 Lans. 358]. 


20. Mason v. Crosby, 16 F.Cas.No. 
9,234, 1 Woodb.&M. 342; Smith v. 
Babcock, 22 F.Cas.No. 13009, 2 Woodb. 
& M. 246. 


21. Slingluff v. Dugan, 56 A. 837, 
98 Md. 518; Crane v. Rentschler, 98 
A. 671, 88 N.J.Law 560 [aff 99 A. 1070, 
89 N.J.Law 710); Scarsdale Pub. Co. 
Vae@arter, LlGWNeYismvol, 6SoMise: 27) 


Irrigability see supra § 143 text 
and note 74, 

22. Lainhart v. Gabbard, 89 S.W. 
10, 28 Ky.L. 105; Brewer v. Brown, 
SOD. BOGE ; 

23. Cal.—Riskind v. Frank Meline 
Co., 13 P.(2d) 383, 124 Cal.App. 628. 


Idaho.—Pocatello Security Trust 
Co: v. Henry? 206 PR, 175, 35 Idaho ’321: 


Osea 


Land Co. v. Heilman, 45 N.W. 760, 80 
Iowa 477. 

Minn.—Kremer v. Lewis, 163 N.W. 
732, 137 Minn. 368. 

Mo.—Connecticut Mut. L. Ins. Co. 
¥ Carson, 172 S.W. 69, 186 Mo.App. 
Qe 

N.J.—Roberts v. James, 85 A. 244, 
838 N.J.Law 492, Ann.Cas.1914B 859; 
Stramke v. Raker, 156 A. 640, 109 N. 
J.Hq. 176. 

N. Y.—La Belle Heights v. Stone, 237 
N.Y.S. 51, 227 App.Div. 65. 

Or.—Boyer v. Edgemont Inv. Co., 
OD. ke adele lai) ON ml Onke 

S.D.—Rodgers v. Johnson, 196 N.W. 
295; 4h eSeD. Lele 


Va.—Grosh v. Ivanhoe Lands, ete., 
Co., 27 S.B. 841, 95 Va. 161. 


W.Va.—Martin v. South Bluefield 
Land Co., 94 S.E. 493, 81 W.Va. 62. 


See Burlingame v. B. E. Taylor 
Realty ‘Co., 225 N.W. 562, 247 Mich. 
109 (recognizing the rule, in connec- 
tion with an asserted representation 
that arrangements had been made to 
move a cemetery located near the 
land). 

But see Stokes v. Victory Land Co., 
128 So. 408, 99 Fla. 795 (dictum to 
contrary effect). 

[a] Financial ability to make pro- 
jected improvements.—Coral Gables 
v. Barnes, 57 S.W.(2d) 18, 247 Ky. 


292. 
24. Fla.—Home Seekers’ Realty 
Co. v. Menear, 1385 So. 402, 102 Fila. 


7 [foll Ditfurth v. Coral Gables Corp., 
136 So. 470, 102 Pla..671)]5, Nixon vy. 
Temple Terrace Hstates, 121 So. 475, 
97 Bla. 392). 


N.J.—Roberts v. James, 85 A. 244, 
83 N.J.Law 492, Ann.Cas.1914B 859. 
Compare Hssex Airport v. Nestico, 151 
A, 20%. LO6) INWd. 6479" Choline. va) 
representation by the buyer of an 
existing intention to build specified 
types of buildings on the property 
sold immaterial where the seller, to 
whom it was made, had no remaining 
lands in the vicinity to be affected 
by the construction). 


Pa.—Williams y. Kerr, 25 A. 618, 
152 Pa. 560. 


W.Va.—Martin v. South Bluefield 
Land Co., 94 S.B. 493, 81 W.Va. 62. 

See to same effect Boyer v. Edge- 
mont Inv. Co., 295 P. 471, 135 Or. 161. 


25. Perkins v. Lougee, 6 Neb. 220. 
See to same effect Manns vy. Boston 


Harbor! Ri, tetc.,. Cozy 1:44.02 gi535, ez 
Wash. 411. 
26. Ala.—Joseph v. Decatur Land, 


ete., Co., 14° So. 739, 102 Ala. 346: 


Fla.—Day v. Weadock, 134 So. 525, 
101 Fla. 333. 


Ky.—Livermore v. Middlesborough 
Town-Lands Co., 50 S.W. 6, 106 Ky. 
140, 20 Ky.L. 1704 [foll Jones v. Mid- 
dlesborough:Town-Lands Co., 50 S.W. 
28, 106 Ky. 194; Ryan v. Middles- 
borough Town-Lands Co., 60 S.W. 12, 
106 Ky. 18 (foll Decatur Mineral, etc., 
Co. v. Friedman, 56 S.W. 11, 108 Ky. 
189, 21 Ky.L. 1642)]; Pine Mountain 
Lrons) ete. Coy sve Bord, 450. FSawee enn 
21 Ky.L. 142. 


N.C.—Hinsdale v. W. I. Phillips Co., 
155 S.E. 238, 199 N.C. 563. 


Or.—Henrickson vy. Hillsboro Gar- 
den Tracts, 152 P2495, 787 Oc." 96% 
Marshall v. Hillsboro Garden Tracts, 
152 P. 498, 78 Or. 89. 


Tex.—Barnes & Mitchell v. Camp- 
bell, (Civ.App.) 179 S.W. 444. 


Va. aap rhowmer v. Oak Ridge Land 
Co., 27 S.E. 466, 2 Va.Dec. 506. 


Wash.—West Seattle Land, etc., Co.) 
v. Herren, 48 P. 341, 16 Wash. 665. 


W.Va.—Martin v. South Bluefield 
Land Co., 94 S.E. 493, 81 W.Va. 62; 
Buena Vista Co. v. Billmyer, 37 S.B. 
583, 48 W.Va. 382. 


[a] Projected improvement of wa- 
terway.—A representation that a wa- 
terway will be rendered navigable as 
far up as the locality where the land 
is located, if made in good faith, 
is not of such character that fraud 
or misrepresentation vitiating the 
sale may be predicated thereon. Tur- 
pr v. Cape Fear Nay. Co., 17 N.C. 


— 


For later cases, developments and changes in the law see Aunotations, same title and section number. 


$§ 148-149] 


persons.?7 In any event, a false representation that 
financing or other arrangements for the proposed im- 
provements have already been completed,?*® or that 
necessary action therefor on the part of governmen- 
tal authorities has been taken,?® is of such a char- 
acter as may affect the validity of the sale, as is 
an untrue statement that the vendor owns the lots 
upon which the proposed improvements are to be 
made.?° News of possible or projected improvements 
in the locality amounting merely to trade talk, just 
as other dealer’s talk generally,*! affords no basis 
for a claim of fraud or misrepresentation affecting 
the sale? In the absence of any special circum- 
stances creating a duty of disclosure,** concealment 
by the purchaser from the vendor of projected de- 
velopment or exploitation in the vicinity, likely to 
increase the value of the land sold, does not affect 
the validity of the sale.34 Of course, if the party 
claiming to have been deceived has as much knowl- 
edge of the facts as the other party, or has an op- 
portunity to investigate and discover the intentions 
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of third persons or the likelihood of their making 
improvements, the ordinary rules respecting knowl- 
edge and the opportunity of examination apply;*° 
and the same is true where the representation which 
might be investigated is that the improvement, 
whether by the vendor or another, has already been 
started*® or that there is an existing contract with 
a third person to make it.°* 


[§ 149] (dd) Leases, Tenancies, and Rentals. A 
misrepresentation by the vendor as to the terms or | 
provisions of outstanding leases has been held to be 
of such character as to be capable of invalidating 
the sale.*% A false statement by the vendor of the 
rentals which are actually being paid him on the 
property, or of the net rental income from it, is 
sufficient to operate thus;*® however, representa- 
tions merely as to what the rental value: is, with- 
out allusion to the rentals actually received there- 
from, are a mere expression of opinion and fraud 
cannot be predicated thereon,*® at least where the 
estimate, although erroneous, is honestly made;*? 


27. Ala.—Bradfield v. Elyton Land 
Co., 8 So. 3838, 93 Ala. 527. 


Iowa.—Peterson v. McManus, 172 
N.W. 460, 187 Iowa 522. 
Ky.—Ryan v. Middlesborough 


Town-Lands Co., 52 S.W. 33, 106 Ky. 
181, 21 Ky.L. 193; Livermore v. Mid- 
dlesborough Town-Lands Co., 50 S.W. 
6, 106 Ky. 140, 20 Ky.L. 1704 [foll 
Jones v. Middlesborough Town-Lands 
Co., 50 S.W, 28, 106 Ky. 194; Ryan v. 
Middlesborough Town-Lands Co., 50 
S.W. 12, 106 Ky. 18]; Pine Mountain 
Iron, ete., Coal Co. v. Ford, 50 S.W. 
Qiao le Woy (42° Hulse pv.8 Black. 
Ky.L. 805. 


Mich.—Burlingame v. B. E. Taylor 
Realty Co., 225 N.W. 562, 247 Mich. 
109. 

Neb.—Canon y. Farmers’ Bank, 91 
N.W. 585, 3 Neb. (Unoff.) 348. 


Okl.—Chisum v. Huggins, 154 P. 
1146, 55 Qkl. 423; Ames v. Milam, 157 
eo 4s 53 Ok 13.9: 


Or.—Pace v. Edgemont Inv. Co., 4 
P.i(2d)" 633, 138'Or. 32. 


Tex.—Farmers’ Nat. Bank v. Smith, 
(Civ.App.) 268 S.W. 978; Ore City 
Co. v. Rogers, (Civ. App.) 190 S.W. 
226. 

Va.—Anderson v. Creston Land Co., 
31 S.E. 82, 96 Va. 257; Max Meadows 
Land, ete., Co. v. Brady, 22 S.E. 845, 
92 Va. 71; Watkins v. West Wythe- 
ville Land, ete., Co., 22 S.E. 554, 92 
Va. 1; Lambert v. Crystal Spring 
Land Co., 27 S.E. 462; Moore v. Barks- 
dale, 25 S.E. 529, 2 Va.Dec. 416. See 
Wren v. Moncure, 28 S.E. 588, 95 Va. 
859 (recognizing the rule). 


Wash.—Monns y. Boston Harbor R., 
ete.,. Co., 144 P- 535, 82, Wash. 411; 
West Seattle Land, etc., Co. v. Herren, 
48 P. 341, 16 Wash. 665. 


W.Va.—Buena Vista Co. v. Bill- 
myer, 37 S.E. 583, 48 W.Va. 382. 

See Kertz v. Dunlop, 13 Ind. 277 
(intimating that knowingly false 


representations by a vendor that a 
third party was about to lay out a 
street which would afford convenient 
access to the lots he wished to sell 
was a misrepresentation of such 
character that it might entitle the 
purchaser to rescission, but not rest- 
ing the decision on that. point because 
the terms of the representation were 
not sufficiently specific). 

28. Riskind v. Frank Meline Co., 


13 P.(2d) 383, 124 Cal.App. 628; Nixon 
v. Temple Terrace Estates, 121 So. 


475, 97 Fla. 392; Wilson v. Carpenter, 


21 S.H. 248, 91 Va. 183, 50 Am.S.R. 
824; Rolt v. Griese & Wood, Ltd., 8 
Sask.L. 336. 


29. Martin v. South Bluefield Land 
Co., 94: S.BE. 493, 81 W.Va. 62. 

30. Rolt v. Griese & Wood, Ltd., 8 
Sask.L. 336. 

31. Availability of dealer’s talk 
generally see supra § 120. 

32. Fang Ah Chan v. Gonzalez, 52 
Philippine 180. 

33. Circumstances giving rise to 
anty: to disclose see supra §§ 124- 

34 Mich.—Furman v. Brown, 199 


N.W. 703, 227 Mich. 629; Burt v. Ma- 
son, 56 N.W. 865, 97 Mich. 127. 
Pa.—Standard Steel Car Co. v. 


Stamm, 56 A. 954, 207 Pa. 419; Guar- 
anty Safe Deposit, etc., Co. vy. Liebold, 
56) AY 9515" 207-Pa., 399. 

Tex.—Boyd v. Leith, (Civ.App.) 50 
S.W. 618. See Jones v. Herring, (Civ. 
App.) 16 S.W.(2d) 325 (similar hold- 
ing as to nondisclosure of harmful 
projected alterations in vicinity). 

W.Va.—Whittaker v. South West 
Virginia Imp. Co., 12 S.E. 507, 34 W. 
Wiaeonile 

Can.—Bentley v. pros mAth, 46 Can. 
S.C. 477 [rev 16 B.C. 308]. 

Man.—Kelly v. eae 22 Man. 
277, 5 Dom.L.R. 613. 

35. Ky.—Clark v. Tanner, 38 S.W. 
11, 100 Ky. 275, 19 Ky.L 590. 

Miss.—Bell v. Henderson, 7 Miss. 
811. See Anderson v. Hill, 20 Miss. 
679, 51 Am.D. 130 (recognizing rule). 

Pa.—Standard Steel Car Co. v. 
Stamm, 56 A. 954, 207 Pa. 419. 


8.C.—Mobley v. Quattlebaum, 85 S. 
EY 1585, 101 SiC. 220% 


Wash.—Mosiman vy. Brown, 211 P. 
763, 123 Wash. 73; Stewart v. Larkin, 
134 P. 186,74 Wash. 681, L.R.A.1916B 
1069. 

Existence of opportunity to inspect 
or investigate generally see infra § 
165. 


Knowledge of facts misrepresent. 
ed or concealed see infra § 162. 

36. Washington Cent. Imp. Co. y. 
Newlands, 39 P. 366, 11 Wash. 212. 

37. Washington Cent. Imp. Co. v. 
Newlands, supra. 

38. Kreshover v. Berger, 119 N.Y. 
S. 737, 135 App.Div. 27 [rev 116 N.Y.S. 
20, 62 Misc. 613]. 


39. Conn.—Goldberg v. Krayeske, 
128 A. 27, 102 Conn.,.137. 


Ill.— Kanter v. Ksander, 176 N.E. 
289, 344 Ill. 408; Briggs v. Dunne, 
48 N.E. 48, 168 Ill. 226; Mitchell v. 
McDougall, 62 Ill. 498. 


Kan.—Circle v. Potter, 111 P. 479, 
83 Kan. 363. 


Mass.—Rykiel v. Sklaver, 156 N.E. 
842, 259 Mass. 608. 


N.J.—Berger vy. Harrison Improve- 
ment Co., 155 A: 792, 108 N.J:Ba. 558: 
See to same effect Wise v. Fuller, 29 
N.J.Eq. 257 (dictum). 


N.Y.—Sedgefield Holding Co. v. 440 
West End Ave. Corporation, 239 N.Y. 
S. 178, 228 App.Div. 138; Kreshover 
Vey Berger, 119. N:¥.S..7344, 135 -App: 
Div. 27 [rev 116 N.Y.S. 20, 62 Misc. 
613]; Daiker v. Stretinger, 50 N.Y.S. 
1074, 28 App.Div. 220; Phillips v. 
ona 2 Thomps.&C. 619 [aff 58 N.Y. 


Rios 2 OF BOR v. Tilden, 
Cir.Ct.N.S. 161 

Wash. arisen v. Richards, 290 P. 
842, 158 Wash. 354; Bliss v. Clebanck, 
238 P. 979, 136 Wash. 32. 


Eng.—Dimmock v. Hallett, L.R. 2 
Ch. 21; Wood v. Keep, 1 F.&F. Bt a bs 
P75, Reprint 760. See Palmer vy. John- 
son, 13 Q.B.D. 351 (to similar effect 
where the amount of gross rental was 
stated as being the amount of net 
rental). 


[a] Concessions.—(1) Represen- 
tations that no rent concessions are 
being given are of such character as 
to be capable of vitiating the sale. 
Kanter v. Ksander, 176 N.E. 289, 344 
Ill. 408; Berger v. ‘Harrison Timpson 
LD DUES "792, 108 N.J.Eq. 558. (2) 16 
(1925) p 457, defining a “rent con- 
cession,” do not alter or affect the rule 
(Kanter v. Ksander, supra), (3) and 
it is immaterial whether the conces- 
sions are to tenants of new and un- 
completed buildings or of old build- 
ings (Kanter v. Ksander, supra). 


40. McKibbin v. Day, 98 N.W. 845, 
71 Neb. 280. See to same effect Bailey 
v. Reinhardt, 17 Que.Super. 387. 


41. In re Hurlbalt, 57 L.J.Ch. 421, 


[a] Willful misrepresentation as 
to the rental value, the truth being 
unknown to the purchaser, has been 
held to constitute fraud, entitling the 
purchaser to rescind, when made un- 
der circumstances justifying him in 
relying on same. Wilson y. Robinson, 
155 P. 732, 21 N.M. 422. 


23 Ohio 
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and the same is true of statements as to the amount 
for which the property can be rented.*? Represen- 
tations as to the number of apartments vacant in an 
apartment house at the time it is sold,** and the 
leneth of time during which such vacancies had ex- 
isted,** or statements as to the duration of an ex- 
isting lease,*#® that the property is let for a term 
of years to “a most desirable tenant,”*® or that there 
is a responsible tenant ready to take the property 
for a certain term at a named rent,*? are of such 
character that they may vitiate the sale; but a 
statement that the tenants are paying for gas with- 
out any statement that they are under a duty by con- 
tract or otherwise to continue to do so does not afk 
fect the validity of the sale.** A statement that 
the premises are occupied in a lawful manner or in 
compliance with legal requirements is not, it has 
been held, of such character as to impair the valid- 
ity of the sale.49 Where a duty of disclosure exists, 
concealment by the purchaser from the vendor®® of 
the provisions and terms of outstanding leases has 
been held sufficient to invalidate the sale; but non- 
disclosure of the purchaser’s former tenancy under 
the vendor’s guardian is not, in the absence of any 
duty to disclose, fraud upon which the invalidity of 
the contract can be predicated.*? 

[§ 150] (ee) Cost or Price. In the absence of 
some special circumstance such as a relation of trust 
and confidence between the parties,®? a misrepresen- 
tation as to the actual cost of or price paid for the 
property is not, according to some authorities, of 


42. Fisher v. Burks, 113 N.E. 711, 
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O’Malley, 249 S.W. 41, 45, 


[§§ 149-150 


such character as to affect the validity of the sale;°* 
however, the cases in which that principle has been 
applied have been, for the most part, if not alto- 
gether, cases in which the purchaser had formed an 
intention, independent of and prior to the announce- 
ment of any price as the one paid, of purchasing the 
land if he could do so upon terms agreeable to him- 
self, although the statements in ach cases and dicta 
in other cases do not stress that cireumstance;°* 
at’ any rate, in cases where no such element appears, 
such a statement has been held by other authorities 
to be a statement-of fact bearing upon the question 
of value and capable of vitiating the sale.°> Where 
there is a duty of disclosure, failure to reveal the 
price paid for land may operate in a like manner.°® 


Best price at which offerer is willing to bargain. 
A statement by either party that a figure named is 
his best offer has been held not to be such as to be 

capable of vitiating the sale, in the absence of any 
fiduciary relation ;57 but, where such a relation ex- 
ists, a representation of that character may be suf- 
ficient. Moreover, a misrepresentation as to the 
lowest price at which a third person, falsely asserted 
to be the speaker’s principal, will sell has been held 
sufficient.°® Nondisclosure by the vendor of the 
fact that he has already determined to sell the prop- 
erty at a given price, previously offered by the pur- 
chaser and subsequently inereased by the latter 
before consummation of the sale,®° or that in fact 
he has signed a deed conveying the land for the 
smaller consideration at the time the larger offer is 


298 Mo. 401)C.J.]. 


274 Ill. 363. 


43. Bliss v. Clebanck, 238 P..979, 
136 Wash. 32. 

[a] Delivery by seller of “sched- 
ule of rents’ to a prospective buyer 
of an apartment house with stores 
on the ground floor is not a represen- 
tation that every apartment is actual- 
ly rented, at least where the prospec- 
tive purchaser is a professional deal- 
er. Van Sant v. Perry, 174 N.Y.S. 


658. 
Bliss v. Clebanck, 238 P. 979, 


44. 
136 Wash. 32. 


45. Telma v. Gingell, 146 A. 221, 
157 Md. 411; Lackovie v. Campbell, 
195 N.W. 798, 225 Mich. 


46. Smith v. Land, etc., Corp., 28 
Chapa: 

47. Seis v. Plaisantin, 65 N.Y.S. 70, 
52 App.Div. 206. 


48. Kranz v. Lewis, 100 N.Y.S. 674, 
115 App.Div. 106, 87 N.Y.Civ.Proc. 368 
[dism 81 N.E. 1168, 188 N.Y.S. 79]. 


49. Abraham v. Wechsler, 200 N.Y. 
S. 471, 120 Mise. 811 [aff 206 N.Y.S. 
877, 210 App.Div. 876]. 


50. Jones v. Jones, 24 
120) N.Y. 589° 

51. Saltonstall v. Gordon, 33 Ala. 
149. 

52. Banta .vij.Palmer, 47 Till... 99. 
See to same effect Plummer v. Rigdon, 
78 Ill. 222, 20 Am.R. 261; Plemming 
vy. Bonnie, 2 Sask.L. 30 (both dictum). 


53. Mackenzie v. Seeberger, 76 F. 
HOS 22 CCA, 83, Banta v. Palmer, 


N.E. 1016, 


47 111. 99; Sowers v. Parker, 51 P. 888, 
59 Kan. 12; Best v. Blackburns, Litt. 
Sel.Cas. (Ky.) 51. See Plummer vy. 
Rigdon, 78 Ill. 222, 20 Am.R. 261; 


Cooper vy. Lovering, 106 Mass. 77 (both 
dictum to same effect); McCaw v. 


(stating “that. the mere statement by 
the vendor of what an article cost him 
would not be regarded as a matter on 
which the vendee should rely where 

. the vendee had an unrestrict- 
ed opportunity to learn the actual 
value of the property, and where 

. he actually undertook to as- 
certain such value’); Flemming '‘v. 
Bonnie, 2 Sask.L. 30 (stating that 
representations as to the price paid 
for the property by the vendor are not 
of such character as to affect the 
validity of the sale in the absence of 
a fiduciary relationship, but placing 
the decision on the ground of a lack 
of reliance). 


[a] Reason for rule. — “A mis- 
representation of the price given 
although reprehensible as a 
breach of morality, does not alter the 
intrinsic value, quality, or usufruct 
of the land, but leaves the benefit to 
be derived from the contract just 
as though no such misrepresentation 
had been made.” Best v. Blackburns, 
Litt.Sel.Cas. (Ky.) 51, 54. 


54. See cases supra notes 52, 58. 


55. U.S.—Crocker v. Lewis, 6 F. 
Cas. No. 3,399, 3 Sumn. 


Cal.—Montgomery vw 
199 P. 800, 186 Cal. 459. 


Iowa.—Gray v. La Plant, 167 N.W. 
648, 183 Iowa 844. 


N.Y.—Fairchild v. McMahon, 34 N. 
E. 779, 189 N.Y. 294, 36 Am.S.R. 701; 
Sandford v. Handy, 23 Wend. 260. 
See to same effect Ettar Realty Co. 
v. Cohen, 148 N.Y.S. 625, 163 App.Div. 
409 (dictum). 

N.C.—Stewart v. Salisbury Realty 
& Ins. Co,, 74 S'B) 736, 159) N.C. 230) 


S.D.—Anderson v. Security Land 
Co., 224 N.W. 937, 939,755 SvDi 40: [cit 


Meyerstein, 


SS EE a a a ee ea ee 
For later cases, developments and changes in the law see Annotations, same title and section number, 


W.Va.—McBee v. Deusenberry, 128 
S.E. 378,' 99 W.Va. 176. 


Ont.—London, ete., 
Dolph, 43 Ont.L. 449. 


See to. same effect 
Keppler, 26 N.J.Eq. 481. 


56. Fardy v. Buckley, 121 N.E. 77, 
231 Mass. 377. 


57. Duvall v. Walton, (Fla.) 144 
So. 318; Huttig v. Nessy, 130 So. 605, 
607, 100 Fla. 1097; Tuck v. Downing, 
ae iwulle 71; McLennan v. Investment 
Exchange Co., 156 S:W. 730, 732, 170 
Mo.App. 389; Blaisdell vy. Derees, 139 
A. 178, 101 N.J.Ea. 723. See to same 
effect Lone Rock Bank vy. Pipkin, 276 
S.W. 588, 169 Ark. 491. 


“Under the rule of caveat emptor, 
which recognizes the par ties to a sale 
as business antagonists dealing at 
arm’s length, the purchaser has a 
right to buy at as low price as his 
skill will secure, and the vendor: has 
the corresponding right to sell at the 
best price he can obtain. Neither 
has a legal right to the other’s best 
price, and therefore the representa- 
tion of either that he has made his 
best offer cannot be said to be a 
representation of a material fact. To 
say otherwise would be to impose a 
restriction on the right of persons to 
make their own bargains.” McLen- 
nan v. Investment Exchange Co., 
Supra [quot Huttig v. Nessy, supra]. 


58. Norris v. Home City Lodge No. 
536, 168 N.W. 935, 203 Mich. 40; Ring- 
ler v. Reynolds, 1s N.Y.S. 877, ‘64 Hun 
635 Laff 35 N.E. 204, 189 N.Y. 613]. 


59. Dunshee y. Novotny, 233 P. 
1114; 77 Colo..6. 


60. Morrow v. Moore, 57 A. 81, 98 
Me. 373, 99 Am.S.R. 410. 


Inve Cosmas 


Plummler v. 
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made,*! will not invalidate the sale. 


{§ 151] (ff) Other Transactions, Dealings, or Of- 
fers Affecting Property or Indicating Its Value. Al- 
though it has been held that a representation that 
other lots in the same and adjoining additions are 
rapidly selling at the same price as that for which 
the lot forming the subject matter of the sale is of- 
fered is a mere statement of opinion and hence or- 
dinarily incapable of vitiating the sale,°? there is 
other authority holding that a statement that such 
lands are being held by the owners at that price,** 
that the vendor has not sold other tracts owned by 
him in the neighborhood at a lower price,** or has 
sold them at a higher price,®® or that such lots have 
been sold with an obligation attached to each sale 
that the purchaser build thereon within a reasonable 
time, where there is no such obligation annexed to 
the other sales,°® are sufficient for that purpose; 
the rule is, in fact, even broader, including as state- 
ments affecting the validity of the sale representa- 
tions of the fact of sale of another lot or other lots 
in the vicinity in any ease where such representa- 
tions operate as an inducement to the purchase of 
that bargained for.** In like manner a representa- 
tion that no agreement to sell the land to another has 
been made,*® or is subsisting,®® if false, is of suc! 
character as to afford grounds for attacking the 
validity of the sale; as also is the representation 
that the vendor has agreed to sell the land originally 
contracted for to another, whereby the purchaser 
is induced to relinquish his rights under such con- 
tract and to contract for the purchase of other land 
instead.7° The same is true of the statement that 
there is nothing due at the time of sale upon the 
contract under which the vendor purchased.*1 Mis- 
representations by the purchaser as to the vendor’s 
chance of sale’? or probability of getting a better 


61. Morrow v. Moore, 57 A. 81, 98 


Me. 373, 99 Am.S.R. 410. App. 116; 


Club Properties, 9 P.(2d) 600, 122 Cal. 
Webster 
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price for the land,** or by the vendor as to the pur- 
chaser’s chance of resale** or as to the valuation at 
which he will be able to exchange the property,’ 
are not alone sufficient, it has been held, to affect 
the validity of the sale; but sales of land have been 
held invalid when induced by such misrepresenta- 
tions on the part of the purchaser as that he has 
bought for a price named by him the interests of 
others owning the land jointly or in common with 
the party misled,’® that a third person under con- 
tract to buy the land has abandoned the purchase,** 
or that an adjoining landowner has not sold his 
land.7* The purchaser’s statement as to the char- 
acter of the purchaser under an existing unexeeuted 
contract for the land or that such former purchascr 
has already instituted proceedings on such contract, 
where the vendor is acquainted with the character 
and terms of the existing contract, is not such as to 
vitiate the sale.7® In the absence of circumstances 
giving rise to a duty of disclosure, concealment by 
the vendor of the fact that he has at a prior time 
offered the land for sale at a lower price does not 
invalidate the sale;*® nor does the nondisclosure of 
the terms of the contract under which he himself 
bought and is entitled to the land;*! neither is it 
vitiated because of the buyer’s nondisclosure that he 
has already sold or contracted to sell the land at 
the time of the transaction*? or that other neighbor- 
ing lands similar in character are for sale at a lower 
price,*® or his failure to reveal the price at which he 
has sold;** but, where such duty exists, failure to 
reveal the existence of an outstanding executory 
contract for the sale of the land may be sufficient to 
invalidate a subsequent contract of sale.85 


Offers to buy or sell. Representations that a third 
person wishes to buy the property’® or has made an 
offer,®? or offered a specified price,’® for it have been 


tractee, did not constitute misrepre- 


v. Palm Beach} sentation or fraud vitiating the sale. 


62. Gate City Land Co. v. Heilman, 
45 N.W. 760, 80 Iowa 477. See Bur- 
lingame v. Taylor Realty Co., 225 N. 
W. 562, 247 Mich. 109 (intimating that 
a representation that the lot forming 
the subject matter of sale was the 
Jast lot for sale in a subdivision is 
not so far material as to entitle the 
buyer to rescind, bearing only indi- 
rectly upon the existing demand for 
and possible value of the property); 
Kelly v. Enderton, [1913] A.C. 191 
9 Dom.L.R. 472 [aff 22 Man. 277, 5 
Dom.L.R. 613] (dictum to the effect 
that a communication from a person 
representing a real estate agent made 
to an owner of land from whom he 
was trying to get a contract of option 
for the purchase of his property, that 
there were no other property transac- 
tions going on in the neighborhood in 
which this property was situated, al- 
though the person making the com- 
munication may have known that his 
principal had been buying other 
pieces of property in that neighbor- 
hood, is not a misrepresentation dans 
ecausam contractui which would be 
ground for rescission, where the par- 
ties were dealing at arm’s length). 


63. White v. Lowden, 28 N.Y.S. 
619, 8 Misc. 106 [aff 36 N.Y.S. 1135, 
90 Hun 218]. 


64. Kertz v. Dunlop, 13 Ind. 277. 

65. Ketchum v. Phillips, 4 Ohio 
Dec. (Reprint) 81, 1 Clev.L.Rep. 9. 

66. Stramke v. Raker, 156 A. 640, 
109 N.J.Eq. 176. 


67. Long v. Los Altos Country 


Ocean Realty Co., 139 A. 457, 16 Del. 
Ch. 15; Farmers’ Nat. Bank v. Smith, 
(Tex.Civ.App.) 268 S.W. 978. 


68. Norris v. Hay, 87 P. 380, 149 
Cal. 695. 
69. Norris v. Hay, supra. 
Marriner vy. Dennison, 20 P. 


70. 
386, 78 Cal. 202. 


71. Banski v. Michalski, 169 N.W. 
932, 204 Mich. 15. 

72. Fish v. Cleland, 33 Ill. 238. 

73. Fish v. Cleland, supra. 

74. Binder v. Millikin, (Tex.Civ. 
App.) 201 S.W. 239. 

75. Fisher v. Burks, 113 N.E. 711, 
274 Ill. 363. 


76. Cofer v. Moore, 6 So. 306, 87 
Ala. 705. 


77. Reilly v. Tygard, 28 Pittsb. 
Leg.J.N.S. (Pa.) 318. 


78. Masterton y. Beers, 
Super. 368. 


79. Crookshanks y. Ransbarger, 92 
S.E. 78, 80 W.Va. 21. 


80. Speiglemyer v. 
Paige (N.Y.) 254. 

{a] Failure to explain prior sale. 
—Failure of the vendor to disclose to 
the purchaser, before closing the sale 
with the purchaser, that he had con- 
tracted to sell the land to another, 
who was to make a profit on the sale 
to the purchaser, and that he was to 
receive a commission for selling the 
land, although a sufficient warrant to 
eredit the purchaser with commission 
obtained by the vendor from his con- 


29 N.Y. 


Crawford, 6 


Converse v. Elliott, 205 N.W. 867, 200 
Iowa 1023. 

81. Tierney v. Dietsch, 194 N.W. 
475, 110 Neb. 462. 


82. Saltonstall v. Gordon, 33 Ala. 
149; Essex Airport v. Nestico, 151 
A. -277, 106 N.J. Eq. 479: 


83. Davitt v. Long-Bell Farm 
rae Corporation, 110 So. 88, 162 La. 


eae Saltonstall v. Gordon, 33 Ala. 


85. Harwell v. Reiniger, 11 P.(2a 
421, 123 Cal.App. 438. ee 


86. Obry v. Miller, 12 N.Y.St. 596. 
87. Sutton v. Morgan, 27 A. 894, 
158 Pa. 204, 38 Am.S.R. 841 [aff 24 


Pittsb.Leg.J.N.S. 47, 41 Pittsb.Leg.J. 


47]; Barnard v. Riendeau, 31 Can. 
S.C. 234. But see Cooper v. Lover- 
ing, 106 Mass. 77 (dictum to effect 


that representations as to offers for 
the property made by others, even 
though false, are not sufficient). 


[a] Conspiracy.—False statements 
by a vendor as to the value of simi- 
lar property in the vicinity, made to 
induce vendee to purchase, in connec- 
tion with the vendor’s procuring an- 
other to make a sham offer for the 
property at an exorbitant value in 
plaintiff’s presence have been held to 
be such fraudulent misrepresenta- 
tions as to vitiate the sale. Winkler 
v. Jerrue, 129 P. 804, 20 Cal.App. 555. 


88. German Bundesheim Soc. vy. 
pas 218 N.W. 664, 242 Mich. 
139. 
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held to be of such a character as to be capable of in- 
validating the sale; however, a mere statement that 
one will soon have a purchaser, not that he presently 
has one, has been held not to be sufficient, being only 
a statement of hope or opinion.’® Under some cir- 
cumstances, the seller’s statement that he has never 
offered to sell the land for a lower price may serve 
to vitiate the sale;°® and the same is true of the 
buyer’s representation that the price mentioned by 
him is that which he previously offered for the prop- 
erty.°! Where the vendor’s agent offers himself to 
buy the land, as purchaser, but does not disclose to 
his principal the current existence of offers for the 
land from third persons, the nondisclosure has been 
held such as is capable of invalidating a sale to the 
agent.®? 


Loans made or obtainable on security of premises. 
A representation that a third person has assented to 
a loan for a certain amount, upon the security of 
the premises, is such as may serve as a basis for 
fraud or misrepresentation vitiating the sale;°* but 
a statement that such a person will lend a particular 
amount thereon,®* or that the speaker has, or will 
procure, a party who will make such a loan,®® has 
been held insufficient for that purpose. 


[§ 152] (gg) Miscellaneous. The vendor’s state- 
ments as to the race of the people residing in the 
vicinity of the property,®® or that the government has 
agreed to allot him a large compact tract of land, 
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which he can and will exclude all intoxicating liq- 
uors,?? have been held of such character as to afford 
a basis for a claim of fraud and misrepresentation, 
as have statements by the purchaser that the town 
where the land is situated is dying,®® or representa- 
tions as to the climate prevailing where the land 
is located.°® The same is true of a representation 
that there is a binding and effective scheme of re- 
strictions as to the quality and character of build- 
ings or enterprises to be permitted in the subdivi- 
sion of which the land sold forms a part. Ordi- 
narily an exaggerated estimate as to the future in- 
come from the land is not such a statement as will 
vitiate the sale;? nor is a statement that the buyer 
will be able, within a particular time, to pay for the 
lot or to raise a specified amount by the sale of the 
products of the land’ or by a resale of a certain quan- 
tity of the land itself. However, statements of the 
income which has been derived in past years from 
the property have been held to be of such character 
as to be capable of affording a basis for avoiding the 
sale,> and so is a statement of the operating costs 
incident to the use of the realty,® or a representation 
of the existence of a local market for a named amount 
of the product of the land... Where the sale of land 
and of a business or professional practice or an 
interest therein is one unified transaction, misrepre- 
sentations as to the income from or condition of 
the business or practice may vitiate the whole trans- 
action, including sale of the land.’ A representation 


of which the parcel to be sold forms a part, from 


89. Spence v. Geilfuss, 62 N.W. 


529, 89 Wis. 499. 

90. Stuart v. Lester, 49 Hun 58, 1 
NuY-S. 699. 

91. See case infra this note. 

[a] Thus, where a proposing pur- 
chaser has previously been dickering 
for the property with the vendor’s 
agent, in another locality where the 
property is situated, in consequence 
of which the agent writes his princi- 
pal that the purchaser’s offer for the 
land is a very good one, and where 
the purchaser then goes to see the 
vendor and makes a lower offer but 
states that the figure named is the 
same as that which he named in the 
conversation with the agent, it has 
been held that the sale may be avoid- 
ed because of such misrepresentation. 
Smith v. Carveth, 18 Ont.W.N. 90. 


92. Newstead v. Rowe, 5 Sask.L. 
269; Newstead v. Rowe, 3 Sask.L. 176, 
14 West.L.R. 509. 


93. Kreshover v. Berger, 119 N.Y. 
S. 737, 1385 App.Div. 27 [rev 116 N.Y.S. 
20, 62 Misc. 613]. 


94. Kreshover v. Berger, 116 N.Y. 
Sh 20,0 62)-Misc, 613 “[rev)'on) “other 
grounds 119 N.Y.S. 737, 1385 App.Div. 
oT Ie 

$5. ‘Edwards v. French, 263 S.W. 
132, 304 Mo. 194. 


96. Annis v. Ferguson, 84 S.W. 
553, 27 Ky.l: 56; Bliss v. Clebanck, 
938 P. 979, 186 Wash. 32. See Munro 
v. Steinhauser, 185 N.W. 678, 217 
Mich. 137 (holding that a representa- 
tion to the purchaser of a residence 
that a negro, who had previously pur- 
chased a house in the same neighbor- 
hood, had sold the house to white 
people, when in fact he had not sold 
the house, but continued in ownership 
thereof, invalidated the sale); Becker 
v. Clark, 145 P. 65, 88 Wash. 37 (false 
representations that land was in the 


that the janitor 


beret of a German Catholic communi- 
y). 

[a] Mere fact that purchaser does 
not intend to go to live on land for 
several years does not alter the rule. 
ere v. Clark, 145 P. 65, 83 Wash. 


97. Temperance Colonization Co. 
v. Fairfield, 16 Ont. 544. 


98. Swimm v. Bush, 23 Mich. 99. 
99. Harris v. Miller, 235 P. 981, 
196 Cal. 8; Peterson v. McManus, 172 


N.W. 460, 187 Iowa 522. 

[a] Absence of frost.—Harris v. 
Miller, 235 P. 981, 196 Cal. 8; Tracy 
Ve smith,. 6b Pb 3b) ebtomcal. a 6is 

1. Campbell v. Empire Land Co., 
137 S.B. 240, 163 Ga. 815. 
es Ala.—Crown v. Carriger, 66 Ala. 

Ill.—Pustelniak v. Vilimas, 185 N. 
ENN A sion L270) 

Mich.—Sweet v. Martin, 207 N.W. 
845, 233 Mich. 655. 


Mo.—Connecticut Mut. L. Ins. Co. 
v. Guseman, 172 S.W. 396, 186 Mo. 
App. 236. 

N.Y.—Speiglemyer v. Crawford, 6 
Paige 254. 


Or.—Rumbaugh y. Settlemeier, 171 
P. 560, 88 Or. 105% 


Tenn.—Knuckolls v. 
Humphr. 577. 


Compare Evans v. Duke, 69 P. 688 
[rev on other grounds 73 P. 732, 140 
Cal. 22] (where such a statement was 
linked with statements of the income 
for past years and the value of a 
growing crop, rescission was decreed). 


3. Wright v. Boltz, 113 S.W. 201; 
87 Ark. 567; Hall v. Brown, 94 A. 530, 
126 Md. 169; Draft v. Hesselsweet, 
161 N.W. 864, 194 Mich. 604; Ott v. 
Pace, 115 P. 37, 43 Mont. 82. But see 
Howard v. Duncan, 144 N.W. 169, 94 


Lea, 10 


receives less than he in fact does, 


Neb. 690 (contrary result where such 
statement was accompanied by cir- 
cumstances extending the right of re- 
liance). 

4. Tahoe Pines Co. v. Newman, 
210 P. 445, 59 Cal.App. 186; Brady v. 
Cole, 45 N.E. 438, 164 Ill. 116. 


5. Cady v. Rainwater, 196 S.W. 125, 
129 Ark. 498; French v. Freeman, 217 
P. 515, 191 Cal. 579; Nisson v. Hood, 
73 P. 981, 140 Cal. 224; Evans v. Duke, 
69 P. 688 [rev on other grounds 73 P. 
732, 140 Cal. 22]; Pustelniak v. Vili- 
mas, 185 N.E. 611, 352 Ill. 270; Hotch- 
kiss v. Bon Air Coal, ete., Co., 78 A: 
1108, 108 Me. 34. See Price v. Macau- 
lay, 2 De G.M.&G. 339, 51 Eng.Ch. 
265, 42 Reprint 9038 (where the prop- 
erty was described as yielding a cer- 
tain annual income without any no- 
tice being given of the fact that the 
rental depended upon a license by a 
third person who might withdraw it 
when he pleased). 


Rentals see supra 149 t 
notes 39-42. 1 : a 
6. Hotchkiss v. Bon Air Coal, ete., 
Co., 78 A. 1108, 108 Me. 34; Chanler 
v. Venetian Properties Corporation, 
236 N.W. 838, 254 Mich. 468. 


7. King v. Lamborn, 186 F. 
GiG.A. 123: ene 
8. Ill.—Pustelniak v. Vilimas, 185 
N.E. 611, 352 Ill. 270. Compare Kus- 


‘|ka v. Vankat, 173 N.E. 348, 341 Tl. 


358 (holding that the seller’s state- 
ment that the income from a business 
has amounted to a specified weekly 
sum cannot be construed as a guar- 
anty that the business in the buyer's 
hands will be the same). 


Me.—Hotchkiss v. Bon Air Coal, 
ete., Co., 78 A. 1108, 108 Me.=34, 

Mich.—Sweet v. Martin, 207 N.W. 
845, 233 Mich. 655; Miller v. Voor- 
heis, 73 N.W. 388, 115 Mich. 356. © 


Neb.—Griswold v. Hazels, 71 N.W. 
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without stating any contract or other enforceable 
right to such compensation, is not sufficient;? and a 
representation as to the taxes which will be assessed 


against the property in the future is not of such 


nature as to afford a foundation for attacking the 
validity of the sale;?° but a representation respect- 
ing past and current taxes is.1! <A representation 
by the speaker that the other party is mismanaging, 
wasting, or jeopardizing his estate cannot be used 
by such other party as a basis for avoiding the sale. 
Where there is a duty of disclosure, concealment 
by the purchaser of the existence of convenient meth- 
ods for the discharge of assessments known to exist 
against the property is sufficient to invalidate the 
sale,4* and so is the nondisclosure, where a remain- 
der interest forms the subject matter of the. sale, of 
the fact that the life tenant is dying;!* but, in 
the absence of any such duty, nondisclosure of the 
seareity in the vicinity of the raw material to be used 
in an enterprise conducted on the land sold and to 
the finishing of which it is adapted and has been 
devoted, has been held not to vitiate the sale;?® and 
the same has been held as to a failure to reveal that 
a demonstration farm shown to prospective purchas- 
ers in the vicinity of the land sold is being oper- 
ated at a loss.1® 

[§ 153] (g) Identity of Parties; Character, Ca- 
pacity, or Interest of Persons Taking Part in Trans- 
action.'7 Whether representations as to the identity 
of the opposite party to the sale material is to be 
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determined, as are questions of materiality gener- 
ally,+® upon a consideration of whether the represen- 
tations played a part in inducing the sale;!* a false 
statement as to the identity of either party, or as 
to the character which anyone acting in the trans- 
action bears to the other parties or to the sale, if 
such identity or capacity is material, may afford a 
basis for such fraud or misrepresentation as avoids 
the eontract.2° Thus a misrepresentation by a per- 
son that he is contracting as agent for another as 
principal, when he is in fact operating for himSelf, 
is of such character as may vitiate the sale, when the 
personality of the contracting party is a material 
element in inducing the contract.?! So, the purchas- 
er’s representation that he is associated in business 
with a named person and is buying the property for 
the pursuit of such business is capable of invali- 
dating the sale where there is in fact no such con- 
nection between the person named and himself ;?? 
moreover, the speaker’s representation that he is act- 
ing solely as a joint purchaser and buying a part in- 
terest from a third person,?* or is acting in no other 
capacity than that of the purchaser’s agent and deal- 
ing for him with the vendor,?* coupled with conceal- 
ment of the fact that he has owned the land or an in- 
terest therein throughout the whole period of the 
transaction,?° or that, during its pendency, he has 
acquired title thereto by secret purchase and is him- 
self the real vendor,’® or that he is the vendor’s agent 
to make the sale,?7 may serve to vitiate the sale; 


972, 52 Neb. 64. 
Wash.—Bliss_ v. 
979, 186 Wash. 32. 
Hng.—Redgrave v. Hurd, 20 Ch.D. 1. 
Man.,—Johnston v. Dowsett, 23 
Man. 492. 
9. Kranz v. Lewis, 100 N.Y.S. 674, 
15 App.Div. 106, 37 N.Y.Civ.Proc. 
368 [dism 81 N.E. 1168, 188 N.Y. 579]. 


10. Morel v. Masalski, 164 N.E. 
205, 333 Ill. 41; Burlingame v. B. E. 
Taylor Realty Co., 225 N.W. 562, 247 
Mich. 109. 

11. Chanler vy. Venetian Properties 
Corp., 236 N.W. 838, 254 Mich. 468; 
Clark v. Thorpe, 135 N.W. 387, 117 
Minn. 202. Z 

12. Laenger v. Laenger, 70 So. 501, 
138 La. 532. 

13. Jones v. Jones, 
120 N.Y. 589. 

14. Hays v. Meyers, 107 S.W. 287, 
139 Ky. 440, 32 Ky.L. 832, 17 L.R.A. 
N.S. 284, 1389 Am.S.R. 498. 


Clebanck, 238 P. 


24 N.H. 1016, 


15. Smith v. Fisher, 5 J.J.Marsh. 
(Ky.) 188. 
16. Davitt v. Long-Bell Farm Land 


Corporation, 110 So. 88, 162 La. 59. 
17. Broker's: 


Fraud as affecting validity of con- 

tract see Brokers § 138. 
Individual interest as basis of fraud 

see Brokers § 39. 

18. See supra § 127 text and note 
90. 
19. See infra text and notes 20-35. 
20. New York Brokerage Co. v. 
Wharton, 119 N.W. 969, 971, 143 Iowa 
61; Thompson v. Barry, 68 N.E. 674, 
184 Mass. 429; Smith v. Wheatcroft, 
9 Ch.D. 223; Babbitt v. Boileau, 7 
Terr.L. 481. See to same effect Good 
v. Bescoby, 23 Man. 603 (dictum, per 
Perdue, J.). And see infra text and 
notes 21-81. Contra Lashley v. Lash- 
ley, 266 S.W. 247, 205 Ky. 601. 


‘Tt is the right of a party to a 


contract to know with whom he deals 
unless he consents to deal with an 
agent in behalf on an undisclosed 
principal. He has a right to rely upon 
representations made as to the identi- 
ty of the other party to the contract 
and, if deceived by such representa- 
tions, he has a right to rescind.” 
New York Brokerage Co. v. Wharton, 
supra. 

21. Dunshee v. Novotny, 233 P. 
1114, 77 Colo. 6; Latta v. Button Land 
Co., 136 N.W. 1013, 91 Neb. 689; Love 
v. Lynch, 13 Sask.L. 294; Babbitt v. 
Boileau, 7 Terr.L. 481 (so holding 
where there was a contrivance to ex- 
clude commission by one purchas- 
ing for resale who created and main- 
tained the impression that he was 
acting as an agent to make the pur- 
chase). Compare Merryman vy. Da- 
vid, 31 Ill. 404 (where such a repre- 
sentation was held not fraudulent, the 
reason assigned being that abuse of 
the agency is available to the princi- 
pal alone and that the party misled, 
being outside that relation, could not 
claim fraud for a violation of the du- 
ties of agency, but where it appeared, 
from the conduct and statements of 
such party, that the identity of the 
other party was not a material induc- 
ing element in the sale). 

22. O’Connor v. Lighthizer, 75 P. 
643, 34 Wash. 152. 

23. U.S.—Smith v. Babcock, 
Cas.No. 13,009, 2 Woodb.&M. 246. 


Mass.—Fahey v. Pease, 185 N.E. 
491; Dole v. Wooldredge, 7 N.E. 832, 
142 Mass. 161. 

Ohio.—Yeoman vy. Lasley, 
S290: 

Tex.—Houts v. Scharbauer, 
W. 679, 46 Tex.Civ.App.. 605. 

Va.—Wren v. Moncure, 28 S.E. 588, 
95 Va. 369. 

Eng.—Lindsay Petroleum 
Hurdjyl.R. bi PC. 221. 

Can.—May v. McArthur, 20 Can.L.J. 
N.S. 248, 4 Can.L.T.Oce.Notes 336. 


22 FE. 


40 Ohio 
103 °S: 


Gor =v. 


See to same effect Hitchcock v. Sykes, 
49 Can.S.C. 403 [aff 29 Ont.lL. 6, 13 
Dom.L.R. 548, 4 Ont.W.N. 1146]. See 
Miller v. Miller, 50 N.W. 612, 47 Minn. 
546 (recognizing rule). f 

[a] Pretending to be interested 
only as promoter and stockholder of 
corporation organized to buy land 
has been held to operate in a like man- 
ner as fraud vitiating a sale. Cortes 
Co. v. Thannhauser, 45 F. 730; Limit- 
ed Inv. Assoc. v. Glendale Inv. Assoc., 
74 N.W. 633, 99 Wis. 54. 

24. Cheney v. Gleason, 125 Mass. 
166; Ringler v. Reynolds, 18 N.Y.S. 
877, 64 Hun 635 [aff 35 N:E. 204, 139 


N.Y. 613]; Lightcap v. Nicola, 34 Pa. : 
Super. 189. 
25. Wren v. Moncure, 28 S.E. 588, 


95 Va. 369. 


26. Dole v. Wooldredge, 7 N.B. 832, 
142 Mass. 161. See Ringler v. Reyn- 
olds, 18 N.Y.S. 877, 64 Hun 635 [aff 
35 N.E. 204, 139 N.Y. 613] (where such 
purchase was made in the name of the 
agent’s wife, who was a straw man 
in that transaction); Lindsay Petro- 
leumCo. Vv. Hurd, IR. PGs oom 
(where the moving party, pretending 
to be jointly interested in organizing 
a land company, had in fact secretly 
procured an option on it at the time 
when negotiations were started). 


27. U.S.—Cortes Co. v. Thannhaus- 
er, 45 F. 730; Smith v. Babcock, 22 F. 
Cas.No. 13,009, 2 Woodb.&M. 246. 

Mass.—Fahey v. Pease, 185 N.E. 
ian Cheney v. Gleason, 125 Mass. 

Ohio.—Yeoman v. Lasley, 40 Ohio 
Str 190; 


Pa.—Lighteap v. Nicola, 34 Pa.Su- 
per. 189. 


Tex.—Houts v. Scharbauer, 103 S. 
W. 679, 46 Tex.Civ.App. 605. 
Wis.—Limited Inv. Assoc. v. Glen- 


dale Inv. Assoc., 74 N.W. 633, 99 Wis. 


54, 


Can.—May v. McArthur, 20 Can .L. 
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the same is true where a vendor of land conceals his 
interest therein and recommends it, under the guise 
of a disinterested stranger to the sale acquainted with 
prevailing land values and prospects, to an intending 
purchaser.?8 Like rules apply where one who is in 
fact the purchaser conceals his status as such or 
purports to be acting as an agent of the vendor to 
effect the sale,?® or where one in fact merely an 
agent pretends to be the purchaser.*® So, where a 
person who assumes to act as a disinterested valuer 
of the land, under a reference to have it appraised, 
is in reality a seeret partner in the purchase, repre- 
sentations that his capacity is in fact what it pur- 
ports to be and concealment of his interest by himself 
and the other purchaser nominating him have been 
held available in avoidance of the sale.*+ On the 
other hand, where the matter of identity is immate- 
rial and there is no fiduciary relation abused by the 
speaker, representations respecting it have been 
held no basis for fraud or misrepresentation,*? as, 
for example, where the real vendor of the property 
falsely states to the purchaser that he is an agent 
acting for the owner.?* Conducting the negotiations 
for the sale under an assumed name is not always 
of itself sufficient to vitiate the sale;** neither is the 
fact that one of the real parties acts through the 
agency of a nominal party or straw man where that 
fact is known to all concerned.*® In the absence of 
any fiduciary relations or other circumstances giv- 
ing rise to a duty to disclose, however, it has been 
held no ground for avoiding the contract that the 
purchaser conceals from the vendor the fact that the 
sale, although nominally to a third person, is really 
to himself and for his own benefit,?° or the fact that 
he is agent for a railroad company proposing to ex- 
tend its line into the neighborhood;** and nondis- 


J.N.S. 248, 4 Can.L.T.Occ.Notes 336,]50 S.W. 618. 
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closure of the identity of a principal is not, under 
such circumstances, destructive of the validity of 
the sale;?8 but where the circumstances give rise 
to a duty of disclosure, a concealment of the identity 
of a party may vitiate the sale;*® thus, concealment 
by the agent of one party of the fact that he is also 
agent for the other party may be sufficient,*°® par- 
ticularly where the latter party knows that no sale 
would be made to him were his identity known, and 
uses the double agency as a scheme to induce the 
sale.t! Of course, where the identity is immaterial, 
nondisclosure will in no case invalidate the sale.4? 
Failure to reveal the identity of the purchaser can- 
not be urged in avoidance of the sale by a vendor 
who had, from the face of the deed, enough infor- 
mation to put him on inquiry as to the fact.** 


Commissions. Although fhere may at times be a 
duty to reveal the fact of payment of a commission 
to a person effecting the sale, if the latter stands in 
a fiduciary relation to the opposite party to the agree- 
ment, the breach of which duty of disclosure will in- 
validate the sale,*4 and, a fortiori, where such a 
relation exists, false representations by both prin- 
cipal and agent that no commission is to be paid wil! 
vitiate the sale,*® even though the party misled 
knows of the existence of the agency,*® where no 
circumstance of inconsistent fiduciary relations is 
in the case, concealment of the fact or the amount of 
compensation paid to one’s agent for bringing about 
the sale will not impair its validity.47 

[§ 154] (h) Value or Validity of Consideration 
Paid for Land. Material misrepresentations by the 
purchaser regarding the consideration paid, for ex- 
ample, with regard to the validity or worth of a 
security or securities,*® or of the goodness of ne- 


Bank, 255 Ill.App. 11. Contra Pryor 


See to same effect Hitchcock v. Sykes, 
49uiCan S.C. 403) Patt 297OntsL. * 6," 13 
Dom.L.R. 548, 4 Ont.W.N. 1146]. 

See Miller v. Miller, 50 N.W. 612, 47 
Minn. 546 (recognizing rule). 

28. Lindsay Petroleum Co. ~v. 
Funda luk co bP. C.12 21, 

23. Coleby v. Smith, 1 Vern.Ch. 
205, 23 Reprint 416; Henderson v. 
Thompson, 41 Can.S.C. 445; Haight, 
ete., Lumber Co. v.. McPherson, 17 
Ont.W.N. 345. 

30. Morrow v. Ursini, 113 A. 388, 
96 Conn. 219; New York Brokerage 
Co. v. Wharton, 119 N.W. 969, 148 
Iowa 61; Miller v. Fulmer, 25 Pa.Su- 
per. 106; McGuire v. Graham, 16 Ont. 
ital LOPOntaw.k., 00800, LL Ont. 


W.R. 999. Contra Nicholson y. Peter- 
son, 18 Man. 106. 
81. Haywood v. Marsh, 6 Yerg. 


(Tenn.) 69. 

32. In re Miley, 187 F. 177; Lip- 
schutz v. Phillips, 51 App.D.C. 20, 273 
F. 748; Blaisdell v. Derees, 139 A. 178, 
101 N.J.Eq. 723; Smith v. Wheatcroft, 
9/CGh, DD: 223 Nash Vv. Dix, 78 1.0. Rep: 
N.S. 445. And see cases infra note 33. 


33. Merryman v. David, 31 Ill. 404; 
Huffman v. Long, 42 N.W. 355, 40 
Minn. 473. 

34. Boyd v. Leith, 
50 S.W. 618. 

35. Wolf v. 
567, 276 Ill. 11. 

36. Kelly v. Enderfon, 22 Man. 277, 
5 Dom.L.R. 613. 

37. Boyd v. Leith, (Tex.Civ.App.) 


(Tex.Civ. App.) 


Lawrence, 114 N.E. 


ss. R. Harris & Co. v. Weller, 52 
App.D.C. 6, 280 F. 980. 

39. Gwin v. Tusa, 111 So. 339, 162 
La. 949; Page v. Clark, 31 Ont.L. 94, 
6 Ont.W.N. 61, 25 Ont.W.R. 82, 5 Ont. 
W.N. 143. 


40. Olson v. Pettibone, 210 N.W. 
149, 168 Minn. 414, 48 A.L.R. 9138. 


41. Olson vy. Pettibone, supra. 
42. Johnson v. Furnish, 29 Kan. 
523; Diamond v. Shriver, 80 A. 217, 


114 Md. 643. 


[a] Rule applied.—Where the sale 
was made through the agent of the 
vendor, whose name was never men- 
tioned during the negotiations, and 
the purchaser directed the deed to be 
made to a third person, but, upon his 
deal with such person falling 
through, requested it to be made to 
himself, the nondisclosure of identity 
was not fraud on the vendor so long 
as he obtained his price, since by his 
conduct he had shown it to be of no 
consequence to him to whom he sold. 
Johnson v. Furnish, 29 Kan. 523. 


PP se? Whitesides v. Taylor, 105 Ill. 


44 See supra § 125 text and notes 
80, 81 


[a] Payment of broker’s commis- 
sion by both parties does not relieve 
the speaker from answering for mis- 
representations made to such broker 
as agent of the opposite contracting 


party. Carlson v. Richards, 290 P. 
842, 158 Wash. 354. 
45. Beiman vy. Chicago Union 


v. Oak Ridge Development Corpora- 
tion, 119 So. 326, 97 Fla. 1085. 


46. Beiman v. Union Bank of Chi- 
cago, 255 Ill.App. 11. 


47. Schenkmeyer y. Altheimer, 37 
S.W.(2d) 944, 327 Mo. 666; Cooper v. 
Harvey, 16 N.Y.S. 660. See Duvall 
v. Walton, (Fla.) 144 So. 318 (hold- 
ing that the vendor’s willingness to 
give his agent negotiating the sale 
all that the property would bring in 
excess of a certairi amount was not 
sufficient as a basis for rescission of 
the contract). 


48. Ala.—Baker v. Maxwell, 14 So. 
468, 99 Ala. 558. 


Ark.—Warmack v. Williamson, 265 
S.W. 669, 166 Ark. 157. 


Cal. Dow v. Swain, 58 P. 271, 125 
Cal. 674. 


Ind.—Ross v. Hobson, 26 N.E. 775, 
131 Ind. 166. 


Towa.—Watland v. Quaintance, 171 
N.W. 692, 186 Iowa 1271 [reh den 173 
NW.) 127: 


Mich.—Graham v. Moffett, 78 NW. 


132, DNS Mich’ 30875 Aim. Sar aesses 
Webster v. Bailey, 31 Mich. 36. 
Mo.—Parish vy. Casner, 282 S.W. 


392; Morley v. Harrah, 66 S.W. 942, 
167 Mo. 74. 


N.D.—Liland v. Tweto, 
1032, 19 N.D. 551. 


125 N.W. 


Ohio.—Gaisser v. Hansen, 25 Ohio 
Cir.Ct.N:S. 262. 
Tex.—Brand v. Odom, (Civ.App.) 


156 S.W. 547. 
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gotiable paper of third persons*® transferred as 
payment for the land, are of a kind available in 
support of a claim of fraud or misrepresentation 
capable of avoiding the sale. So, where the consid- 
eration consists of the exclusive privilege of selling 
a patented article, representations with reference to 
the merchantability of, or demand for, the privilege 
or the article,®° or the existence of a patent cov- 
ering it,°' or, where the consideration paid consists 
of the notes of third person, representations that 
they are secured by mortgages or the like,®? are 
sufficient; and, where a purchaser states to illiterate 
vendors that time notes given in payment for land 
are demand notes instantly negotiable, it has been 
held such fraud as to invalidate the sale.*? Simi- 
larly, where there is a duty to disclose, nondisclo- 
sure of the invalidity or worthlessness of a security 
or securities constituting or connected with the con- 
sideration for the sale may vitiate it.° However, 
the vendor’s statements as to the validity or value 
of such securities, at least when he oceupies no 
superior position as to the means of knowledge and 
when his representations have not been the original 
inducement to their acquisition by the purchaser, 
are not available for that purpose;°° and, of course, 
when: such statements are merely as to matters of 
opinion or belief they are not capable, in the absence 
of special circumstances extending the right to rely, 
of vitiating the sale.°® 


When chattels are given in exchange for land, and 
as the consideration therefor, the land purchaser’s 
statement that he has good title to the chattels®? 
or concealment, where a duty to speak exists, of the 
fact that a further payment must be made upon 
the chattels before he will have title thereto,°* may 
constitute such fraud as to vitiate the sale; and, 


Va.—Grim v. Byrd, 32 Gratt. (73 
Va.) 293. 


Wash.—Thomas v. Moore, 
734, 105 Wash. 293. 


Wis.—McClellan v. Scott, 24 Wis. 


177. P. sentations of 


81 


See Grindrod v. Wolf, 16 P. 691, 38 49. 
Kan. 292 (similar holding where the 
purchaser, claiming an interest in the 
land under an instrument purporting 
to be a mortgage but which was not in 
fact valid, induced the seller to sell 


Wagner v. 
Neb. 320; 
626, 14 
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mortgaged premises is, however, sub- 
ject to the rules applicable to repre- 57. 
value 
hence not available, in the absence of 
circumstances extending the right of 
reliance, to vitiate the sale. 
Recek, 44 N.E. 868, 163 Ill. 17. 


Himes v. Langley, 85 Ind. 77; 

Lewis, 
Ingram v. Abbott, 38 S.W. 60. 
Tex.Civ.App. . 583. 
Glass v. Craig, 91 So. 332, 83 Fla. 408. 
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when the exchange is upon the terms that the land 
and the chattels shall be valued and the person found 
to be indebted shall pay the balance, a statement by 
the owner of the chattels that they will not invoice 
over a named figure may have a like effect,°® par- 
ticularly where false and fraudulent cost marks are 
put on the chattels prior to the valuation with the 
intent that they shall be used as the basis for eval- 
uating the chattels.®° 


[§ 155] (i) Motive or Purpose. Representations 
by the speaker that he is offermg to buy or sell the 
land from motives of benevolence or kindness to 
the other party are not of such a character that they 
ean be relied on in avoidance of the sale;*! simi- 
larly, a misrepresentation as to the purpose for which 
the land is desired and which constitutes the basis 
for the purchaser’s wishing to buy is not ordinarily 
sufficient,°? although, if material, the contrary may 
under some circumstances be true.®? <A represen- 
tation as to motive may, under some circumstances, 
however, while not of itself a substantial ground for 
fraud, be important in inducing confidence and thus 
extending the right of reliance.** In the absence 
of any duty of disclosure, concealment by the pur- 
chaser of his purpose in buying the land will not 
invalidate the sale.°® 


[§ 156] (j) Social, Business, or Financial Stand- 
ing. False statements by the vendor as to his po- 
litical record, church activities, business standing, 
or the like, are not of themselves, even if false, such 
representations as afford grounds for the avoidance 
of the sale;°° but, although not sufficient as a sub- 
stantive basis of fraud, false statements as to the 
speaker’s wealth and financial standing may, under 
some circumstances, effectively extend the right of 
reliance upon other representations,®* and, more- 


164 Ill. 282, 56 Am.S.R. 196. 
Nairn v. Ewalt, 32 P. 1110, 51 
Kan. 355. 

58. Nairn v. Ewalt, supra. 


Moore v. 59. New York Brokerage Co. v. 
Wharton, 119 N.W. 969, 143 Iowa 61; 
ae yee v. Miller, (lowa) 99 N.W. 
Tanks 


generally and 


56. N.W:--,991,..38 


Warren y. Miller, supra. 

Contra 61. Storthz vy. Arnold, 84 S.W. 1036, 
74 Ark. 68. See to same effect Meri- 
tas Realty Co. v. Farley, 151 N.Y.S. 


by his representations in that connec- 50. Babb v. Lindley, 23 Kan. 478; p ‘ 
tion). Hull v. Fields, 76 Va. 594. Compare | £922,166 App.Div. 420 [rev 147 N.Y.S. 
Davis. Phillips, 948 Nowy 513, 35 503, 85 Misc. 321, and aff 121 N.E. 879, 

{a] Thus, where mortgages are Mich. 198 (holding that no false rep- 224 N.Y. 671]. 


given in consideration for land, which 
mortgages are unenforceable because 
of the nonexistence of the property 
supposedly encumbered, lack of title 
in the mortgagor, or the like, repre- 
sentations as to the validity and val- [a] 
ue of such security are of such a na- 
ture that fraud may be, predicated 
upon them, even though the debts 
mentioned therein are collectable in| ion 
some manner apart from, and without 
reference to, them, at any rate where 
such debts have not been actually col- 
lected by the vendor. Baker v. Max- 
well, 14 So. 468, 99 Ala. 558. 


[b] False financial statement of| 52- 
company whose stock is taken in ex- 53. 
change for the land, made by an offi- | 239. 
eer of the corporation to the vendor 
to induce the sale of the land to him-|} q@g 
self, has been held sufficient as a} 9¢¢. 
basis for fraud invalidating the sale. 4 
Florida Land, etc., Co. v. Merrill, 52 
Ego CrOvae E29. Lait FOE. Mins C: Sy 
C.A. 444]. VD Key eerie 


{c] Bepresentation of valne of 56. 


Cal.App. 201. 


56 Iowa 52. 


544; 
Bullock v. 


resentation had been made out in a 62. 
case where the purchaser believed the 
patent to be of value at the time the 
transaction was entered into). 


Exaggerated estimates of the 
value of the patent right or the prof- [a] 
its derivable therefrom are, however, 
ordinarily mere expressions of opin- 
inoperative to vitiate the sale. 
Coleman v. Dawson, 294 P. 13, 110 


51. Meyers v. Funk, 


Himes v. Langley, 85 Ind. 77. 64. 
Demers v. Gohier, 23 Que.K.B. | 79. 


54. Floyd v. Boss, 163 S.E. 606, 174 

Torrey v. 
Crutcher: 

App.) 180 S.W. 940. 


Smith v. Corbin, 123 S.W. 277, | 32 


Diamond v. Shriver, 80 A. 217, 
114 Md. 643; Williams y. Spurr, 24 
Mich. 335; Essex Airport v. Nestico, 
151 A. 277, 106 N.J.Eq. 479; Miller v. 
Fulmer, 25 Pa.Super. 106. 


: That option to purchase land 
is taken by purchaser for purpose of 
speculation does not render it fraud- 
ulent. Cummins y. Beavers, 48 S. 
H. 891, 103 Va. 230,106 Am.S.R. 881, 1 
Ann.Cas. 986. 


63. Hill v. Maguire, 140 So. 169, 19 
La. App. 798; Whitcomb v. Moody, 
(Tex.Civ.App.) 49 S.W.(2d) 513. 


See infra § 169 text and note 


Si NeWiCSioe 


pice Nash v. Dix, 78 L.T.Rep.N.S. 
o. 

2 N.J.Eq. 

(Tex.Cit, 66. Farnsworth v. Duffner, 12 S.x"t. 
164, 142 U.S. 48, 35 L.Ed: 981; Bewley 
v. Moremen, 171 S.W. 996, 162 Ky. 


Buck, 


67. See infra § 169 text and note 


Crocker v. Manley, 45 N.E. 577, ! 80. 
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over, a representation by the purchaser of his sol- 
veney and financial responsibility,®® or his experi- 
ence and skill in the subdivision and sale of realty,°° 
has been held of such character as to be capable of 
vitiating the sale. 


Solvency and reliability of third persons.*° Ordi- 
narily representations as to the solveney and re- 
sponsibility of third persons are mere matters of 
opinion and as such not capable of invalidating the 
contract’! where there are no circumstances extend- 
ing the right of reliance;‘? but, if there are, a rep- 
resentation of the solvency of a third person, known 
to be false and constituting a material inducement to 
the sale, has been held such that fraud or misrepre- 
sentation may be predicated thereon,** and, in any 
event, such a representation may operate to avoid 
the effect of the speaker’s disclaimer of personal 
knowledge as to the subject matter of the represen- 
tations, at least where the representation of the 
informant’s reliability is actually fraudulent.’4 


68. Kimmel v. Peach, 216 N.W. 374, 79. 


240 Mich. 697; Olson v. Pettibone, 210 
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Scott v. Delta Land, ete., Co., 
207 P. 389, 57 Cal.App. 320 [foll Brad- 


[§§ 156-157 


[§ 157] c. Knowledge and Intent—(1) Belief or 
Knowledge as to Truth or Falsity. Except as else- 
where indiecated,’® when it is a question of the effect 
of misrepresentations of fact upon the validity of 
a contract for the sale of land, the requirement, pre- 
vailing generally in actions for fraud and deceit,‘® 
or asserted set-offs or counterclaims based thereon,‘ 
that the misrepresentation shall have been false to 
the speaker’s knowledge or shall have been negligent- 
ly and carelessly made, without regard to its truth or 
falsity, does not prevail,’* in the greater number of 
jurisdictions.‘® There is some authority, however, 
holding that such a misrepresentation must be made 
under such circumstances as constitute actual 
fraud,®® namely, with knowledge of its falsity*! or 
under circumstances which do not justify a belief 
in its truth.82 Under both rules it has been held 
that misrepresentations of fact which are such in 
their substance as to render the contract voidable** 
operate thus where they are made with full knowl- 
edge of their falsity,’* or with reason to believe them 


dlesborough Town-Lands Co., 50 S.W. 
28, 106 Ky. 194; Ryan v. Middlesbor- 


N.W. 149, 168 Minn. 414, 48 A.L.R.|ley v. Delta Land, etc., Co., 207 P.| ough Town Lands Co., 50 S.W. 13, 106 
913. 395, 57 Cal.App. 790; Lohr v. Delta] Ky. 18 (foll Decatur Mineral, etc., Co. 
69) Kimmel. v. Peach, 216 N.W. Land, etc., Co., 207 P. 396, 57 Cal.App. |v. Friedman, 56 S.W. 11, 108 Ky. 189, 


374, 240 Mich. 697. 789; 


Delta Land, 
20%, Pr a39iss 5.0 Gal Anopemo hdl 


ete., 


Co. v—Perry;, 


21 Ky.L. 1642)]; Jasper v. Hamilton, 
Liver- 


3 Dana (Ky.) 280; Gill v. Anglo- 


70. Representations of desirability 
of tenant see supra § 149 text and 
notes 46, 47. 


71. Glass v. Craig, 91 So. 332, 83 
Fla. 408. See Varner v. Carson, 59 
Tex. 303 (recognizing rule). 


72. Enlargement of right of reli- 
amce see passim infra §§ 166-171. 


73. Williamson v. Tyson, 17 So. 
336, 105 Ala. 644. 


74. See supra § 119 note 38 [c]. 
75. Cross references: 
Actual fraud as to quantity in sales 


by gross! see supra § 140 text and 


note 16. 

Known misrepresentations by stran- 
gers to sale see supra § 130 text and 
note 16. 


Necessity of actual fraud when repre- 
sentations of reliability accompany 
disclaimer of personal knowledge 
see supra § 119 note 38 [c]. 


76. See Fraud §§ 35-54. 
77. See infra § 1441. 
78. U.S.—Halsey ov. Minnesota- 


South Carolina Land & Timber Co., 28 
F.(2d) 720. 

Iowa.—Wilcox v. Iowa Wesleyan 
University, 32 Iowa 367. 


Mo.—Bishop v. Seal, 87 Mo.App. 
256. See to same effect Green Vv. 
Worman, 83 Mo.App. 568 (dictum). 


Neb.—Moore v. Scott, 66 N.W. 441, 
47 Neb. 346. 

N.J.—Straus v. Norris, 75 A. 980, 77 
N.J.Eq. 33; Du Bois v. Nugent, 60 A. 
339, 69 N.J.Hq. 145; Bibel v. Von Fell, 
88 A. 201, 55 N.J.Ha. 670: 


N.Y.—Hammond v. Pennock, 61 N. 
Y. 145 [aff 5 Lans. 358]; Sedgefield 
Holding Co. v. 440 West End Ave. 
Corp., 239 N.Y.S. 178, 228 App.Div. 
138; Battle v. Calavitta, 228 N.Y.S. 
624, 132 Misc. 48. 


Ohio.—Mulvey vy. King, 39 Ohio St. 
491; Gaisser v. Hansen, 25 Ohio Cir. 
Ct.N.S. 262. 


Va.—wWilson v. Carpenter, 21 S.E. 
243, 91 Va. 183, 50 Am.S.R. 824. 


Eng.—Redgrave v. Hurd, 20 Ch.D, 1. 
And see cases infra notes 88—90. 


more v. Middlesborough Town Lands 
Co., 50. SW. 6,.106 Ky. 140, 20° Ky.L. 
1704. And see cases supra note 78; 
infra notes 88-90. 


80. Curd v. Bethell, 58 S.W.(2d) 
261, 248 Ky. 127; Goatley v. Harmon, 
248 S.W. 212, 197 Ky. 669; Sohan v. 
Gibson, 80 S.W. 11738, 118 Ky. 403, 26 
Ky.L. 6279; Ball v. Lively, 4 Dana 
(Ky.) 369, 370; Jasper v. Hamilton, 3 
Dana (Ky.) 280. See Hotchkiss v. 
Bon Air Coal, etc., Co., 78 A. 1108, 108 
Me. 34 (dictum to same effect); Eng- 
lish v. Thomasson, 82 Ky. 280, 6 Ky.L. 
267 (approving the rule, at least as 
to representations regarding the state 
of the title). And see cases infra 
notes. 8), ‘82: But see Buford v. 
Guthrie, 14 Bush (Ky.) 690 (dictum 
to the contrary). 


“Fraud consists in a wilful misrep- 
resentation of facts, or in a fraudu- 
lent concealment of them, with a view 
to deceive. Ifa party honestly believe 
the representations which he makes, 
to be true, he is guilty of no moral 
turpitude, or legal responsibility for 
making them. The party to whom 
they are made, it is.true, may be mis- 
led but he is misled without intention- 
al wrong on the part of him who 
makes them, and therefore has no 
remedy against him, on the score of 
fraud. One party confiding in the 
truth of what he states, makes the 
representations, The other equally 
confiding in the truth of the represen- 
tations, trusts to them. Both are mis- 
taken and deceived; but neither has 
recourse upon the other, upon the 
ground of fraud. To be guarded 
against injury, each of the contract- 
ing parties should inform himself of 
the true state of facts, or exact a war- 
ranty from the other, for his indemni- 
ty, knowing, as he should be taught 
by the law, that he has no redress 
over, or discharge from his contract, 
unless he has been deceived into it 
by the wilful misrepresentations or 
fraudulent concealment of material 
facts, by the other contracting par- 
ty.” Ball vy. Lively, supra. 


81. Livermore v. Middlesborough 
Town Lands Co., 50. S.W. 6, 106 Ky. 
140, 20 Ky.L. 1704 [foll Jones v. Mid- 


American Assoc., 52 S.W. 929, 21 Ky. 


L. 690; Cox v. Frazer, 52 S.W. 796, 2t 
Keyser bios 
82. Livermore v. Middlesborough 


Town Lands Co., 50 S.W. 6, 106 Ky. 
140, 20 Ky.L. 1704 [foll Jones v. Mid- 
dlesborough Town-Lands Co.. 40 S.W. 
28, 106 Ky. 194; Ryan v. Middlesbor- 
ough Town Lands Co., 50 S.W. 13, 106 
Ky. 18 (foll Decatur Mineral, etc., “o. 
v. Friedman, 56 S.W. 11, 108 Ky. 
189, 21 Ky.L. 1642)]; Gill v. Anglo- 
American Assoc., 52 S.W. 929, 21 Ky. 


L. 690; Cox v. Frazer, 52 S.W. 796, 21 
Ky.L. 579. 
83. Representations as to what 


matters affect validity of sale see pas- 
Sim supra §§ 134-156. 
84.. U.S.—Smith v. 
Pet. 26, 10 L.Ed. 42. 
Ark.—Mitchell v. Coleman, 192 S. 
Wied), alae Ari eonioe 
Cal.—Long v. Los Altos Country 
Club Properties, 9 P.(2d) 600, 122 Cal. 
App. 116. 
D.C.—Battelle v. Cushing, 21 D.C. 


Richards, 13 
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Fla.—Thacker v. Newton, 121 So. 
470, 97 Fla. 444; Riverside Inv. Co. 
v. Gibson, 64 So. 4389, 67 Fla. 130. 


Ga.—F loyd v. Boss, 163 S.E. 606, 174 
Ga. 544; Cohron vy. Woodland Hills 
Co., 189 S.E. 56, 164 Ga. 581; Brannen 
v. Brannen, 69 S.E. 1079, 185 Ga. 590. 


Ill.—Kanter v. Ksander, 176 N.E. 
289, 344 Ill. 408; Gilbey v. Hamlin, 
130 "N.E. 702, ‘297 Till. 258. 


Ind.—Frenzel v. Miller, 37 Ind. 1, 10 
Am.R. 62. : 


Iowa.—Gate City Land Co. v. Daw- 
son, 45 N.W. 760, 80 Iowa 477. 

Me.—Dubovy v. Woolf, 143 A. 58, 
127 Me. 269. 

Minn.—Blosick v. Warmbold, 187 N. 
W. 1386, 151 Minn. 264. 

Miss.—Rimer v. Dugan, 
477, 77 Am.D. 687; 
son, 9 Miss. 443. 

N.J.—Turner v. Houpt, 83 A. 28, 53 
N.J.Eq. 526. 


N.Y.—Flickinger v. Glass, 170 N.Y. 
S. 459. 


39 Miss. 
Hall v. Thomp- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 157] 


to be false,®° or deliberately without regard to their 
truth or falsity;*® and further, under the rule gen- 
erally prevailing,’? no such mental element is nec- 
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essary and such a misrepresentation, otherwise suf- 


Or.—Field v. Hood River Orchard 
Land Co., 146 P. 98, 75 Or. 223. 


Pa.—Lowry v. McLane, 3 Grant 333. 
Tenn.—Harris v. Williamson, 4 
Hayw. 124. 


Va.—Spoor vy. Tilson, 33 S.E. 609, 
97 Va. 279; Linhart v. Foreman, 77 
Va. 540. 


Wash.—Lindsay v. Davidson, 107 P. 
514, 57 Wash. 517. 


Wis.—Porter v. Beattie, 
499, 88 Wis. 22. i 


Alta.—Wright v. Weeks, 
L. 467. 


{a]_ Statements as to facts “so far 
as” known to speaker.—(1) Al- 
though a statement that, in so far as 
he knows, defects in the property are 
confined to those specified by him is 
capable of vitiating the contract 
where the speaker knows as a fact 
that they are not limited to the ex- 
tent mentioned by him, knowledge of 
the falsity is, of course, essential in 
such a case. Oswald v. McGehee, 28 
Miss. 340. (2) And a like rule ap- 
plies to statements by a _ person 
known to be acting as agent that, in 
so far as he knows, a named third 
person is not to be the ultimate pur- 
chaser of the property. Alexander y. 
Enderton, 25 Man. 82. 


85. Hart v. Swaine, 7 Ch.D. 42. 

86. U.S.—King v. Lamborn, 186 F. 
Zadeh OSG. CRAY 2 35 

Ark.—Mitchell v. Coleman, 192 S.W. 
231, 127 Ark. 273. 

Cal.—Groppengiesser v. Lake, 36 P. 
1036, 103 Cal. 37; Lombardi v. Sinani- 
des, 235 P. 455, 71 Cal.App. 272. 


D.C.—Battelle v. Cushing, 21 D.C. 


59 N.W. 


14 Alta. 
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Iowa.—Dimond v. Peace River Val- 
ley, etc., Co., 165 N.W. 1032, 182 Iowa 
400. 

Ky.—Annis v. Ferguson, 
55385 20 Key... 56. 

Me.—Dubovy v. Woolf, 143 A. 58, 
127 Me. 269. 

Mass.—Wiley v. Simons, 
23, 259 Mass. 159. 

Minn.—Blosick v. Warmbold, 187 N. 
W. 136; 151° Minn. 264; Clarke wv. 

Thorpe, 135 N.W. 387, 117 Minn. 202. 


Miss.—Alexander yv. Meek, 96 So. 
101, 132 Miss. 298; Hall v. Thompson, 
9 Miss. 443. 

Mo.—Morgan County Coal Co. Vv. 
Halderman, 163 S.W. 828, 254 Mo. 596; 
Connecticut Mut. L. Ins. Co. v. Car- 
son, 172 S.W. 69, 186 Mo.App. 221. 


N.Y.—Bennett v. Judson, 21 N.Y. 
38; Masterton v., Beers, 29 N.Y.Su- 


84 S.W. 


156 N.E. 


per. 3 
Or.—Jackman v. Northwestern 
Drs = OO... Lume O04 alow) LOL, 200% 


Field v. Hood River Orchard Land Co., 
146° P."98,-75 Or. 223: 
Tex.—White v. Peters, 
185 S.W. 659. 
Va.—Strickland v. Cantonwine, 124 
S.E. 292, 140 Va. 193. 
Wash.—Shemanski v. Goldberg, 185 
P. 574, 108 Wash. 654. 
W.Va.—Martin v. South Bluefield 
Land Co., 94 S.E. 493, 81 W.Va. 62. 
Wis.—Spangler v. Kittel, 179 N.W. 
758, 172 Wis. 583; Porter v. Beattie, 
59 N.W. 499, 88 Wis. 22. 
Ont.—Yost v. International Securi- 
ties Co., Ltd., 42 Ont.L. 572. 
Sask.—Rolt v. Griese, etc., Ltd., 8 


(Civ. App.) 


Sask.L. 336. 


-fenl See supra text and notes 78 


88. U.S.—Smith vy. Richards, 13 
Pet. 26, 10 L.Ed. 42; Herschberger v. 
Woodrow-Parker Co., 275 F. 908 [cert 
den 42 S.Ct. 270, 257 U.S. 661, 66 L.Ed. 
422]; King v. Lamborn, 186 F. 21, 
108 C.C. A. 123; Doggett v. Emerson, 
7 F.Cas.No. 3,960, 3 Story 700; Mason 
v. Crosby, 16 F.Cas.No. 9,234, 1 Woodb. 
& M. 342; Smith v. Babcock, 22 F.Cas. 
No. 13,009, 2 Woodb.&M. 246. See 
Kell v..Trenchard, 142 F. 16, 73. C.C. 
A. 202 [mod 127 F. 596] (dictum to 
same effect); Halsey v. Minnesota- 
South Carolina Land, etc., Co., 28 F. 
(2d) 720; Hough y. Richardson, 12 F. 
Cas.No. 6,722, 3 Story 659 (last two 
cases recognizing rule). 


Ala.—Orendorff v. Tallman, 7 So. 
821, 90 Ala. 441; Griel v. Lomax, 6 So. 
741, 89 Ala. 420; Lindsey v. Veasy, 62 
Ala. 421;° Bailey v. Jordan, 32 Ala. 
50; Thompson vy. Lee, 31 Ala. 292; 
Lanier v. Hill, 25 Ala. 554; Read v. 
Walker, 18 Ala. 323.--See Meeks v. 
Garner, 8 So. 378, 93 Ala. 17, 11 L.R. 
A. 196; Juzan v. Toulmin, 9 Ala. 662, 
44 Am.D. 448 (both cases recogniz- 
ing the rule). Contra Spence v. Dur- 
en,.3 Ala. 251. 


Ark.—Neely v. 
259, 71 Ark. 91. 


Cal—McMahon v. Grimes, 275 P. 
440, 206 Cal. 526 [foll Millar v. 
Grimes, 275 P. 446, 206 Cal. 798]; 
Groppengiesser v. Lake, 36 P. 1036, 
103 Cal. 37; Lombardi v. Sinanides, 
235 P. 455, 71 Cal.App. 272; Scott v. 
Delta Land, ete., Co., 207 P. 389, 57 
Cal.App. 320 [foll Bradley v. Delta 
Land, etc., Co., 207 P. 395, 57 Cal. App. 
790; Lohr v. Delta Land, ete., Co., 207 
P. 396, 57 Cal.App. 789; Delta Land, 
etes, Coy. Réenry,. 207 1P. 393). 5%.Cal. 
App. 314]; Del Grande v. Castelhun, 
205 P. 18, 56 Cal.App. 366; Stirnus v. 
Adams, 195 P. 955, 50 Cal.App. 730; 
De Bairos v. Barlin, 190 P. 188, 46 
Cal.App. 665. But see Rouse v. Mor- 
gan, 291 P. 441, 108 Cal.App. 315 (to 
contrary effect). 


Colo.—Plank v. Maxwell, 136 P. 465, 
25 Colo.App. 158. 


Ga.—Duncan vy. Bailey, 134 S.E. 87, 
162 Ga. 457. 


Ill.—Lockridge v. Foster, 5 Ill. 569; 
Owens v. Chicago Union Bank, 260 Ill. 
App. 595; Pritchett v. Griffin, 203 Ill. 
App. 133. See to same effect Mitchell 
v. McDougall, 62 Ill. 498 (dictum). 
But see Bouxsein vy. First Nat.-Bank, 
127 N.E. 1383, 292 Ill. 500; Wenegar 
v. Bollenbach, 54 N.E. 192, 180 Ill. 222 
(both dictum to contrary). 


Ind.—Ross vy. Hobson, 26 N.E. 775, 
131 Ind. 166; Frenzel v. Miller, 37 Ind. 
1, 10 Am.R. 62; Hammons y. Espy, 
Wils. 536; Gardner v. Mann, 76 N.E. 
417, 36 Ind.App. 694. 


Iowa.—Lorenzen v. Langman, 216 
N.W. 768, 204 Iowa 1096; Cahail v. 
Langman, 216 N.W. 765, 204 Iowa 
1011; Gray v. La Plant, 167 N.W. 
648, 183 Iowa 844; Gray v. Bricker, 
166 N.W. 284, 182 Iowa 816; Dimond 
v. Peace River Land & Development 
Co., 165 N.W. 1032, 182 Iowa 400; New 
York Brokerage Co. v. Wharton, 119 
N.W. 969, 143 Iowa 61; Brett v. Van 


Rembert, 71 S.W. 


Auken,- 68 N.W. 891, 99 Iowa 553; 
Mohler v. Carder, 35 N.W. 647, 73 
Iowa 582; Wilcox v. Iowa Wesleyan 


University, 32 Iowa 367. See to same 
effect Selby v. Matson, 114 N.W. 609, 
187 Iowa 97, 14 L.R.A.N.S. 1210. 


Md.—Doyle v. Whittridge, 55 A. 459, 


491; 
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ficient for the purpose, may render the contract 
subject to be avoided although made innocently, 
without knowledge of its falsity,’® or even with full 


97 Md. 711; Gunpby v. Sluter, 44 Md. 
237. See to same effect Keating v. 


"| Price, 58 Md. 532. 


Mich.—Webster v. Bailey, 31 Mich. 
36. See to same effect Steinbach vy. 
Hill, 25 Mich. 78 (dictum). 


Minn.—Kiefer v. Rogers, 19 Minn. 
32. But see Brown v. Manning, 3 
Minn. 35, 74 Am.D. 736 (dictum to 
contrary effect). 


Miss.—Alexander v. Meek, 96 So. 
101, 132 Miss. 298; Rimer v. Dugan, 
39 Miss. 477, 77 Am.D. 687; Gilpin v. 
Smith, 19 Miss. 109. 


Mo.—Clinkenbeard v. Weatherman, 
57 S.W. 757, 157 Mo. 105; Glasscock 
v. Minor, 11 Mo. 655; Bishop v. Seal, 
87 Mo.App. 256. See to same effect 
Green v. Worman, 83 Mo.App. 568 
(dictum). Compare Morgan County 
Coal Co. v. Holderman, 163 S.W. 828, 
254 Mo. 596 (suggesting that, in the 
sale of mining properties, a somewhat 
different rule applies than to sales of 
land generally, holding that actual 
knowledge of falsity is not essential 
but intimating that there may be a 
requirement of recklessness in mak- 
ing the statements). 


Mont.—Post v. Liberty, 121 P. 475, 
45 Mont. 1. 


Neb.—Wineberg v. Baker, 243 N.W. 
122, 123 Neb. 411. 


ga eve Histback v. Miller, 15 Nev. 


N.J.—Straus v. Norris, 75 A. 980, 
77 N.J.Eq. 33; Du Bois v. Nugent, 60 
A. 339, 69 N.J.Eq. 145; Ejibel v. Von 
Fell, 38 A. 201, 55 N.J.Eq. 670; Fisher 
v. Hurley, (Ch.) 100 A. 566. 


N.Y.—Hammond v. Pennock, 61 N. 
Y. 145 [aff 5 Lans. 358]; Bennett v. 
Judson, 21 N.Y. 238; Belknap v. Sea- 
ley, 14 N.Y. 143, 67 Am.D. 120; Sedge- 
field Holding Co. v. 440 West End Ave. 
Corp., 239 N.Y.S. 178, 228 App.Div. 138; 
Silverman v. Minsky, 95 N.Y.S. 661, 
109 App.Div. 1 [aff 79 N.E. 1116, 186 
N.Y. 576]; Battle v. Calavitta, 228 
N.Y.S. 624, 132 Mise. 48. See to same 
effect Champlin v. Layton, 6 Paige 
189 [aff 18 Wend. 407, 31 Am.D. 382]. 
But see Kranz v. Lewis, 100 N.Y.S. 
674, 115 App.Div. 106, 37 N.Y.Civ.Proc. 
368 [dism 81 N.E.°1168, 188 N.Y. 579] 
(dictum to the effect that an allega- 
tion of scienter is necessary to sup- 
port a complaint seeking rescission 
based on fraud). 


Ohio.—Mulvey v. King, 39 Ohio St. 
Gaisser v. Hansen, 25 Ohio Cir. 
CtANES. .262+ 


Or.—Jackman v. Northwestern 
TrustsCo. sin 04S Or w20 oF 


Pa.—Rittenberg v. Freeman, 33 Pa. 
Co. 467. See to same effect Babcock 
v. Case, 61 Pa. 427, 100 Am.D. 654. 


‘ S.C.—Means v. Brickell, 20 S.C.L. 
Te 


Tex.—Boles v. Aldridge, 175 S.W. 
1052, 107 Tex. 209 [rev (Civ.App.) 153 
S.W. 373]; Culbertson v. Blanchard, 
15 S.W. 700, 79 Tex. 486; Watson v. 
Baker, 9 S.W. 867, 71 Tex. 739; York 
v. Gregg, 9 Tex. 85; Mason v. Peter- 
son, (Commn.App.) 250 S.W. 142 [rev 
(Civ.App.) 232 S.W. 567]; White vy. 
Peters), (Civ. App.),, L&biy SuWeamooos 
Brand v. Odom, (Civ.App.) 156 S.W. 
547; Griffith v. Hahl, 129 S.W. 400, 
61 Tex.Civ.App. 287; Altgelt v: Mer- 
nitz, 838 S.W. 891, 37 Tex.Civ.App. 397. 
See to same effect Rhode v. Adley, 27 
Tex. 443. 


Va.—Bradley Vv. Tolson, 85 S.B. 466, 
17 Va. 467; Wren v. Moncure, 28 S.E. 
88, 95 Va. 869; Grosh v. Ivanhoe 


1 
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belief in its truth,’® and although that belief rests 
Thus, the fact that the 
speaker’s statement is merely a repetition of what 
another has told him does not prevent its operating 
However, in those excep- 
tional situations where the right of reliance is ex- 
tended that representations of opinion of value, or 
of future happenings or conduct may serve as the 
basis of fraud,®? a number of authorities hold that 
representations of that character, to operate thus, 


upon reasonable grounds.®° 


to invalidate the sale.?! 


Band, xete, (Cor, 2 “Sane 84 ke ob Va. 
161; Max Meadows Land, etc., Co. v. 
Brady, 22 S.E. 845, 92°>Va. 71; Wilson 
v. Carpenter, 21 S.E. 243, 91 Va. 183, 
50 Am.S.R. 824; Linhart v. Foreman, 
77 Va. 540; Grim v. Byrd, 32 Gratt. 
(iB IND) 22935 


Wash.—Stevens v. Sweitzer, 201 P. 
764, 117 Wash. 420; Best v. Offield, 
110 P. 17, 59 Wash. 466, 30 L.R.A.N.S. 


Hore Shawew. O?Neill,<88ieP. y111545) 
Wash. 98. 
Wis.—Zunker vy. Kuehn, 88 N.W. 


605, 113 Wis. 421; McKinnon v. Voll- 
mar, 43 N.W. 800, 75 Wis. 82, 17 Am. 
S.R. 178, 6 L.R.A. 121; Miner v. Med- 
bury, 6 Wis. 295. 


Eng.—Redgrave v. Hurd, 20 Ch.D. 
1; Hart v. Swaine, 7 Ch.D. 42; Flight 
- v. Booth, 1 Bing.N.Cas. 370, 27 E.C.L. 
680, 131 Reprint 1160; Wood v. Keep, 
1 F.&E. 331, 175 Reprint 750; Nash 
v. Wooderson, 52 L.T.Rep.N.S. 49; 
Turner v. West Bromwich Union, 3 
L.T.Rep.N.S. 662. 


Can.—Barnard v. Riendeau, 31 Can. 
S.C. 234. 


Alta.—Consolidated 
Acres, 12 Alta.L. 210. 


Man.—McMeans v. Kidder, 23 Man. 
Malalis 


N.B.—Floyd v. 
339. 


“Counsel has argued that such mis- 
representations as are here alleged, 
will not avoid the contract unless 
made fraudulently, and that they do 
not constitute fraud, unless they were 
made wilfully and knowingly. But it 
is settled that if they are material 
and substantial, they vitiate the con- 
tract, though made by mistake, being 
to the advantage of the party making 
them. As said by Sir Edward Sugden, 
‘The only question’ is whether they 
are false, the seller was bound to 
know what it was, as she professed 
to state it, and to state it truly. It 
is immaterial whether she misstated 
it wilfully, if she stated it falsely.’ 
Sugden on V. & P., 28, ch. 1, sec. 2, 
pl. 44, (14th London Ed.).” Gunby v. 
Sluter, 44 Md. 237, 247. 


[a] In Oregon (1) it was at first 
held that a misstatement made 
thoughtlessly and innocently, without 
knowledge that it was false, was suf- 
ficient to entitle the party misled to 
avoid the sale. Vaughn vy. Smith, 55 
P. 99, 34 Or. 54. (2) Later authority 
laid down the proposition that mis- 
representations not actually fraudu- 
lent are insufficient for that purpose. 
Whalen v. Tipton, 50 P. 1016, 31 Or. 
566; Britt v. Marks, 25 P. 636, 20 Or. 
223. See to same effect Schoelham- 
mer v. Rometsch, 38 P. 344, 26 Or. 
394. (3) But still later authority has 
returned to the original doctrine that 
intentional or actual fraud is not nec- 
essary and that an innocent misrep- 
resentation may vitiate the_ sale. 
Sharkey v. Burlingame Co., 282 P. 
546, 131 Or. 185 [foll Reihsen v. Bur- 
lingame Co., 282 P. 554, 131 Or. 208]; 
Jeffrey$ v. Weekly, 158 P. 522, 81 Or. 
140; McGowan v. Willamette Valley 
Irrigated Land Co., 155.P..705, 79) Or. 
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89. U.S.—Herschberger v. Wood- 
row-Parker Co., 275 F. 908 [cert den 
42 S.Ct. 270, 257 U.S. 661, 66 L.Ed. 
422]. 

Ala.—Shahan v. Brown, 52 So. 737, 
167 Ala. 534; Bailey v. Jordan, 32 
Ala. 50. 


Cal.—_MecMahon vy. Grimes, 275 P. 
440,. 206° Cal. 526° [foll Millar ‘v. 
Grimes, 275 7P. 446, 206' Cal.’ 7987; 
Groppengiesser v. Lake, 36 P. 1036, 
103 Cal. 37; Scott v. Delta Land, ete., 
Co., 207 P. 389, 57 Cal.App. 320 [foll 
Bradley v. Delta Land, ete, Co., 207 
P. 395, 57 Cal.App. 790; Lohr v. Del- 
ta Land, ete," Co5- 207 P7396) 5%Cal! 
App. 789; Delta Land, ete., Co. v. 
Perry; 207 PP: 393; 57 (‘CaliApp. 314]; 
Stirnus v. Adams, 195 P. 955, 50 Cal. 


App. 730; Taber v. Piedmont Heights 
oo CO; 5 t4e SR Lo, S25 CaltA pips 
2. 


D.C.—Turner v. Brewer, 54 App.D. 
C.. 363, 298 EB. 685. 


Ill.— Lockridge v. Foster, 5 Ill. 569. 
Ind.—Hammons vy. Espy, Wils. 536. 


Iowa.—Gray v. Bricker, 166 N.W. 
284, 182 Iowa 816. 


Mich.—Mulheron v. Henry S. Kop- 
pin Co., 190 N.W. 674, 221 Mick. 187; 
Webster v. Bailey, 31 Mich. 36. 


apelin Ee ties v. Rogers, 19 Minn. 


Mo.—Connecticut Mut. Life Ins. 
Co. v. Carson, 172 S.W. 69, 186 Mo. 
ADP: 221; Bishop v. Seal, 87 Mo.App. 


Fey he Sa v. Miller, 15 Nev. 

N.J.—Du Bois v. Nugent, 60 A. 339, 
69 N.J.Eq. 145; BHibel v. Von Fell, 
38 A. 201, 55 N.J-Eq. 670. 


N.M.——Daly v. Bernstein, 28 P. 764, 
6 N.M. 380. 


N.Y.—Phillips v. Conklin, 58 N.Y. 
682 [aff 2 Thomps.&C. 619]. 


Ohio.—Mulvey v. King, 39 Ohio St. 
491; Gaisser v. Hansen, 25 Ohio Cir. 
Ct.N.S. 262. 


gg Co Means vy. Brickell, 20 S.C.L. 


Tenn.—Leiker vy. 
41 S.W. 862. 


Tex.—Buchanan v. Burnett, 119 S. 
W. 1141, 102 Tex. 492, 132 Am.S.R. 
900 [aff 114 S.W. 406, 52 Tex.Civ.App. 
68]; Culbertson vy. Blanchard, 15 S.W. 
700, 79 Tex. 486; Watson vy. Baker, 9 
S.W. 867, 71 Tex. 739; York v. Gregg, 
9 Tex. 85; Fahey v. Kaies, (Civ.App.) 
181 S.W. 782; Brand v. Odom, (Civ. 
App.) 156 S.W. 547. See Hawkins v. 
Wells, 43 S.W. 816, 17 Tex.Civ.App. 
360 (recognizing the rule). 


Va.—Strickland v. Ayers, 165 S.B. 


387; > Wilson v. Carpenter? 21 “SJR 
248, 91 Va. 188, 50 Am.S\R. 824. 


Wash.—Haven v. Anderson, 151 P. 
489, 87 Wash. 234; Shaw v. O’Neill, 
88 P. 111, 45 Wash. 98. 


Eng.—Turner v. West Bromwich 


Henson, (Ch.A.) 
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must be accompanied by actual fraud,®? although 
there is other authority holding that even then if 
the speaker permits the other party to contract with 
him on the faith of such statements, he is bound not 
merely to believe, but to know, that they are truc 
and, if untrue, it is immaterial how innocently they 


Where a representation is not one 


of such character as to be capable of vitiating the 
sale,®® the fact that the speaker knows it to be false 
when he utters it is not, lacking that other requisite 


Union, 3 L.T.Rep.N.S. 662. 


Alta.—Consolidated Inv. 
Acres, 12 Alta.L,: 210, 


y eeuinpr aca v. Kidder, 23 Man. 
1434. 


Sask.—Rolt v. Griese & Wood, Ltd., 
8 Sask.L. 336. 


“Tt can make no difference if we 
concede that there was an innocent 
mistake made by defendants. Their 
innocence ceases when apprised of 
the wrong they have done and they 
refuse to rectify it. In such cases 
as this it is not a question of wiiful 
and designing fraud, but rather a 
question whether a fraud will result 
to plaintiff, if she be put off without 
seat Bishop v. Seal, 87 Mo.App. 
256, 261. 


“A party making a statement as 
true, for the purpose of influencing 
the conduct of the other party, is 
bound to know that it is true.’”” Wil- 
son v. Carpenter, 21 S.E. 243, 245, 91 
Va. 183, 50 Am.S.R. 824. 


90. Taber v. Piedmont Heights 
Bldg. Co., 143 P. 319, 25 Cal.App, 222; 
Fishback v. Miller, 15 Nev. 428; Mul- 
vey v. King, 39 Ohio St. 491; Turner 
v. West Bromwich Union, 3 L.T.Rep. 
N.S. 662. 


[a] Where surveyor’s error is 
cause of misrepresentation as to the 
extent of the property sold and what 
land was included therein, neverthe- 
less such misrepresentation affected 


Gor Fy: 


the validity of the sale. Mulvey v. 
King, 39 Ohio St. 491. 
91. Barbian v._Grant, (Tex.Civ. 


App.) 190 S.W. 789. 
92. See passim infra §§ 166-171. 
ca generally of representations 
of: 
Future conduct or happenings see su- 
pra § 122. P 
Opinion see supra § 119. 
Value see Supra § 120. 
93. Ala.—Cooke v. 
Il, 100 PAlas £75) 
So. 741, 89 Ala. 420. 


Cal.—Carlson v. Farm Land Inv. 
Co., 164 P. 344, 348, 32 Cal.App. 538. 


D.C.—Lipschutz v. Phillips, 273 F. 
748, 51 App.D.C. 20. 

Mass.—Tucker v. White, 125 Mass. 
344. See to same effect Cooper v. 
Lovering, 106 Mass. 77. 

N.Y.—Bernhard vy. McMaster, 54 N. 
Y.Super. 104. 


N.C.—Turner v. 
Coy LINC. 23:65 


Eng.—Hume v. Pocock, L.R. 1 Ch. 


Cook, “W477Sor 
Griel vy. Lomax, 6 


Cape-Fear Nav. 


Poe Bisset v. Wilkinson,’ 42 T.L.R. 
(5 
See to same effect Milkton v. 


Erench, 150) Av e28; 159 Md. 126. 
Misrepresentations of present in- 

tention see supra § 122. 

get Jack v. Hixon, 23 Pa.Super. 


95. See passim supra §8§ 118-128, 
134-156. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 157-158] 


element, sufficient that the deceit may be made the 
basis of an attack on the transaction.®® 


When concealment is relied on as a ground of 
fraud, knowledge of the facts by the party who is 
claimed wrongfully to have withheld information 
is essential, in order to affect the validity of the 


sale.®7 


[§ 158] (2) Intent of Speaker—(a) To Harm or 
It is never necessary that there be an in- 
tention to harm or mislead but it is sufficient if 
there be an intention to conceal or misstate, whether 
or not such intention is accompanied by a good-faith 
belief in the immateriality of the fact concealed 
or misrepresented, and an absence of any design to 


Deceive. 


96. Wise v. Fuller, 29 N.J.Eq. 257. 

97. Ala.—Griel v. Lomax, 6 So. 
741, 89 Ala. 420. 

Ky.—Jasper vy. Hamilton, 
280. 

Mich.—Stuart v. Dorow, 185 N.W. 
662, 216 Mich. 591. 


Pa.—Jones v. Woods, 16 Pa. 25. 


Tenn.—Kansas City Land Co. v. 
Hill, 11 S.W. 797, 87 Tenn. 589, 5 L.R. 
A. 45. See to same effect Maney v. 
Porter, 3 Humphr. 347 [error dism 
4 How. (U.S.) 55, 11 L.Ed. 873]. 


Va.—Max Meadows Land, etc., Co. 
v. Brady, 22 S.E. 845, 92 Va. 71; Beale 
v. Seiveley, 8 Leigh (35 Va.) 658. 


Eng.—Wilde v. Gibson, 1 H.L.Cas. 
605, 9 Reprint 897. 

Ont.—Thomas v. Crooks, 11 U.C.Q. 
B: 579. 


See Richardson vy. Bonright, 9 Vt. 
368 (to same effect); Inness v. Wil- 
lis, 48 N.Y.Super. 188 (recognizing 
the rule). 


[a] Lack of knowledge of corpo- 
ration officer actually conducting ne- 
gotiations, is, however, immaterial if 
the corporation itself is thoroughly 
familiar with the facts. Hill v. As- 
sociated Almond Growers, 265 P. 873, 
90 Cal.App. 291. 


[b] Notice of facts.—Under this 
rule there can be no fraudulent con- 
cealment of a fact of which a party 
has constructive or presumptive no- 
tice, and not actual knowledge. Kan- 
sas City Land Co. v. Hill, 11 S.W. 797, 
87 Tenn. 589, 5 L.R.A. 45; Wilde v. 
Gibson, 1 H.L.Cas. 605, 9 Reprint 897. 
See to same effect Hershey v. Keem- 
bortz, 6 Pa. 128 (holding that there 
is no obligation to disclose a mere 
suspicion as to matters affecting the 
land). 


98. Fardy v. Buckley, 121 N.E. 77, 
231 Mass. 377; Schiffer v. Dietz, 838 
N.Y. 300 [rev on other grounds 53 
How.Pr. 372]; Hayes v. Nourse, 8 
N.Y.St. 397 [rev on other grounds 
ZOMNGE AON THANE 6 Ob eda Am: SAR. 
700]; Beckman v. Wallace, 29 Ont.L. 
96. 
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99. U.S.—Doggett v. Emerson, 7 F. 
Cas: No. 3,960;"3 Story 700: 


Ala.—Shahan v. Brown, 52 So. 737. 
167 Ala. 534; Lanier v. Hill, 25 Ala. 
554; Pitts v. Cottingham, 9 Port. 675. 


Cal.—Harris v. Miller, 235 P. 981, 
EI6S.Calge 3; Taber v. Piedmont 
Heights Bldg. Co., 143 P. 319, 25 Cal. 
App. 222. But see Rouse v. Morgan, 
291 P. 441, 108 Cal.App. 315 (to con- 
trary effect). 

Ga.—Dunecan vy. 
87, 162 Ga. 457. 

Ind.—Frenzel v. Miller, 37 Ind. 1, 10 
Am.R. 62. 


Iowa.—Cahail v. Langman, 216 N. 
W. 765, 767, 204 Iowa 1011 [quot C. 


Bailey, 134 S.E. 
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injure.®’ 
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Moreover, according to the greater num- 
ber of authorities, it is not even essential, in order 
for a false statement of fact made pending the sale 
of land to constitute such misrepresentation as will 
vitiate the sale, that the statement be made with the 
actual fraudulent design or intention of deceiving 
or misleading the person to whom it is made;°® there 


are, indeed, some authorities stating that such an 


J.J; Gray v. Bricker, 
182 Iowa 816. 

Mass.—Wiley v. Simons, 156 N.E. 
23, 259 Mass. 159. 

Mich.—Mulheron y. Henry S. Kop- 
pin Co., 190 N.W. 674, 221 Mich. 187; 
Houder v. Reynolds, 161 N.W. 856, 
195 Mich. 256. See Steinbach vy. Hill, 
25 Mich. 78 (recognizing the rule). 


Minn.—Magnuson vy. Bouck, 226 N. 


166 N.W. 284, 


W. 702, 178 Minn. 238; Pennington 
v. Roberg, 142 N.W. 710, 122 Minn. 
295. But see Clarke v. Thorpe, 135 


N.W. 387, 117 Minn. 202 (to contrary 
effect). 


Miss.—Oswald v. McGehee, 28 Miss. 
340; Parham v. Randolph, 5 Miss. 
435, 35 Am.D. 403. 


Or Eos v. Seal, 87 Mo.App. 


Mont.—Post v. Liberty, 121 P. 475, 
45 Mont. 1. 


N.M.—Berrendo Irrigated Farms 
Co. v. Jacobs, 168 P. 4838, 23 N.M. 490; 
Wilson v. Robinson, 155 P. 732, 21 
N.M. 422. 


N.Y.—Hammond v. Pennock, 61 N. 
Y. 145 [aff 5 Lans. 358]; Phillips -v. 
Conklin, 58 N.Y. 682; Sedgefield Hold- 
ing Co. v. 440 West End Ave. Corp., 
239 N.Y.S. 178, 228 App.Div. 138; Try- 
on v. Lyon, 118 N.Y.S. 5, 133 App.Div. 
798; Silverman v. Minsky, 95 N.Y. 
S.. 661, 109 App.Div. 1 [aff 79 N.E. 
1IL6. 86 NY. Diba. Taylorav. leet, 
1 Barb. 471 [rev on other grounds 4 
Barb: .95]; Battle v. Calavitta, 228 
N.Y.S. 624, 132 Misc. 48; Flickinger 
v. Glass, 170 N.Y.S. 459. See to same 
effect Schiffer v. Dietz, 83 N.Y. 300 
[rev on other grounds 53 How.Pr. 
372]. But see Scarsdale Pub. Co. v. 
Carter, 116 N.Y.S. 731, 63 Mise. 271 
(dictum to contrary effect). 


Ohio.—Gaisser v. Hansen, 25 Ohio | 


Cir.Ct.NuS. 262. 


S.C.—Shuler v. Williams, 
819; 112° SiC.) 849. 


Tenn.—Woods v. North, 6 Humphr. 
309, 44 Am.D. 312. 


Tex.—Culbertson vy. Blanchard, 15 
S.W. 700, 79 Tex. 486; York v. Gregg, 
9 oPex) + 85: Mason vy. Peterson, 
(Commn.App.) 250 S.W. 142 [rev (Civ. 
App.) 232 S.W. 567]; Griffith v. Hahl, 
129 S.W. 400, 61 Tex.Civ.App. 287; 
Stevenson v. Cauble, 118 S.W. 811, 55 
TexiCivc Appa Ud. 


Va.—Bradley v. Tolson, 85 S.E. 466, 
117 Va. 467; Wilson v. Carpenter, 21 
S.E. 243, 91 Va. 183, 50 Am.S.R. 824. 


Wash.—Shaw v. O’Neill, 88 P. 111, 
45 Wash. 98. 


Wis.—Spangler v. Kittel, 179 N.W. 
758, 172 Wis. 583; Miranovitz v. Gee, 
157 N.W. 790, 163 Wis. 246. 


Nng.—Leyland v. Illingworth, 2 De 
G.F.&J. 248, 63 Eng.Ch. 192, 45 Re- 
print 617; Wood v. Keep, 1 F.&F. 331, 


99) 1SsEy 


intent is necessary! at least in jurisdictions in which 
it is held, from the standpoint of knowledge, that 
the statements, to vitiate the contract, must be ac- 
tually fraudulent,? but even then the requirement is 
held to be satisfied when it appears that the false 
statement was made with the design and for the 
purpose of inducing 


the sale.? An actual intent to 


175 Reprint 750. See to same effect 
Torrance v.- Bolton,’ Lik. 3 Ch. iis: 
Contra Robinson v. Musgrove, 8 C.& 
P. 469, 34 E.C.L. 840, 173 Reprint 579, 
2 M.&Rob. 92, 174 Reprint 225, 


Can.—Barnard v. Riendeau, 31 Can. 
S.C. 234. See to same effect Pagnuelo 
v. Choquette, 34 Can.S.C. 102. 


Man.—McMeans v. Kidder, 23 Man. 
111; Wolfe v. McArthur, 18 Man. 30: 


See to same effect Doyle v. Whit- 
tridge, 55 A. 459, 97 Md. 711. 


“While misrepresentation includes 
a fraudulent intent, it may exist with- 
out such.” Shuler v. Williams, 99 S. 
EK. 819, 820, 112 S.C. 349. 


“Howsoever innocent may have 
been the intention of the plaintiff in 
making the representations pie Pr 
yet if such representations had in 
fact the effect of misleading or de- 
ceiving the defendants, or influencing 
their conduct in a material matter, 
the result was, in the eyes of the law, 
the perpetration of a fraud upon de- 
fendant, regardless of the motives of 
the plaintiff.”” Culbertson v. Blan- 
chard, 15 S.W. 700, 701, 79 Tex. 486. 


“Tt is not essential to the granting 
of relief that the vendor act dishon- 
estly in making the misrepresenta- 
tions. If the misrepresentations are 
made as facts and not aS mere expres- 
sions of opinion, and are calculated to 
and do operate as an inducement to 
the vendee to enter into the contract 
the consequences to him are the same 
whether the representations were in- 
nocently or fraudulently made; and 
for this reason fraudulent intent is 
held not to be a necessary element to 
granting the relief.”” Mason v. Peter- 
son, (Tex.Commn.App.) 250 S.W. 142, 
146 [rev on other grounds (Civ.App.) 
232 S.W. 567]. 


[a] - Reasons for rule.—‘‘The mis- 
representation operates as a surprise 
and imposition upon the opposite par- 
ty to the contract. It is inequitable 
and unconscientious for a party to 
insist on holding the benefit of a con- 
tract which he has obtained through 
misrepresentations however consci- 
entiously made.” Hammond v. Pen- 
nock;; 61 N.Y. 145, 152° [aft 5 Lans, 
358]. 

1. Bryant v. Green, 
193: Ky. 139; Phillips v. Charles, 41 
SW. 297, 19 Ky.L. 574; Hazlip v. 
Austill, 4 Ky.L. 982; Schoellhamer y. 
Rometsch, 38 P. 344, 26 Or. 394. See 
to same effect Claus v. Evans, 33 S.W. 
620, 17 Ky.L. 1085; Marshall v. Lew- 
is, 4 Litt. (Ky.) 140. But see Mc- 
Gowan v. Willamette Valley Irrigated 
land Go., 155"-PAr705; h79Or.2454 eto 
contrary effect). 


2. See supra § 157 text and notes 
80-82 

3. Schoellhamer vy. Rometsch, 
P. 344, 26 Or. 394. 


235 S.W. 10, 
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deecive may, however, suffice to render a statement 
fraudulent and destructive of the sale despite the 
literal technical truth of the statement. 
exceptional cases where the right of reliance is so 
enlarged as to embrace representations of opinion, 
worth, or future conduct or happenings,® such rep- 
resénitatioris, in order to constitute a basis for a 

claim of fraud or misrepresentation, must be seve 


with the intent to deceive.® 
Concealment. 


tended or even purely accidental.® 
[§ 159] (b) To Induce Action. 


statement to constitute a misrepresentation affecting 


4 See supra § 118 text and note 
30; § 128 text and note 95. 

5. See passim infra §§ 166-171. 

Status generally of representations 
of: 

Future conduct or happenings see su- 

pra § 122. 

Opinion see supra § 119. 
Value see supra § 120. 

6. Ala.—Griel v. Lomax, 6 So. 
89 Ala. 420. 

Cal.—Carlson v. Farm Land 
Co., 164 BP. 344, 32 Cal.App. 538 
den 164 P. 348, 32 Cal.App. 538]. 

Fla.—Day v. Weadock, 134 So. 
101 Fla. 333. 

Mich.—Kellam v. Frischkorn Real 
Estate Co., 219 N.W. 658, 242 Mich. 
572. 

Mo.—Connecticut Mut. L. Ins. Co. 
v. Guseman, 172 S.W. 396, 186 Mo. 
App. 236. See to same effect Thomas 
v. Goodrum, 231 S.W. 571. 


N.Y.—Bernhard v. McMaster, 54 N. 


741, 


Inv. 
[reh 


525, 


Y.Super. 104. 

N.C.—Turner v. Cape-Fear Nav. 
Cor, LIEN: Ce 236. 

Tex.—Barnes v. Campbell, (Civ. 
App.) 179 S.W. 444. 

See Josselyn v. Edwards, 57 Ind. 


212 (holding that, where a convey- 
ance of land containing an estimated 
number of acres, ‘‘more or less,’ rep- 
resentations during the negotiations 
that the land did contain that acre- 
age were not grounds for vitiating 
the sale unless made fraudulently 
with intent to deceive), 


7. .Griel v. Lomax, 6 So. 741, 89 
Ala. 420. See Inness v. Willis, 48 N. 
yY.Super. 188 (recognizing the rule). 
But see Carlish v. Salt, [1906] 1 Ch. 
835, 341 (‘It is unnecessary for me 
to decide that there was many 
fraud but the defendants con- 
cealed, 
material fact). 

{a] Presumption of intention.—It 
has been held in at least one juris- 
diction that where the speaker, not 
knowing the truth of 
fact, or knowing it to be false, never- 
theless assures the other party of its 
truth, it will be presumed that he 
thereby intends to deceive and mis- 
lead the other. Herman v. Hall, 41 
S.W. 733, 140 Mo. 270. 


8. Duty to disclose fully if at all 
see supra § 126.. 


9. Junius Const. Co. v. Cohen, 178 


There can usually be no fraud in 
silence without intentional concealment for it may 
be purely aecidental;? but where the duty violated 
by the nondisclosure is one arising by reason of 
a partial revelation’s having been made* 
held that the omission need not have been inten- 
tional and may vitiate the sale although it is unin- 


for ‘they did not divulge” aj| 


a particular | 
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In those 


it has been 
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the validity of the sale, it must have been uttered 
with the intention that the other party rely upon i 
and act upon the strength of it,'? or, as otherwise 
stated, must have been made for the purpose of pro- 
curing or inducing the contract.1! 
made prior to the transaction and directly related 
to it are, however, to be presumed ordinarily to 
have been made for that purpose ;'? but it is ‘oth- 
erwise where the speaker is unaware of any pro- 
posed dealings with reference to the land by the 
person to whom the statements are made.?* 


[§ 160] d. Reliance—(1) Necessity and Sufficien- 
cy Generally. The making of the misrepresentation 
or the concealment of the facts is not of itself suf- 
ficient to render the sale voidable;1* the represen- 
tation must have been relied upon by the party 


Representations 


whose conduet was intended to be influenced there- 


For an untrue 


N.H. 672, 257 N.Y. 393; 
mer, 14 Ch.D. 588. 


10. U.S.—Southern Development 
Co. v. Silva, 8 S.Ct. 881, 125 U.S. 247, 
31 L.Ed. 678. 


Ill.—Brady v. Cole, 45 N.E. 438, 164 
Til. 116. 


Iowa.—Cohen. Bros. Iron, etc., Co. v. 
Shackelford Brick Co., 198 N.W. 318, 
197, lowa 674; McCane v. Wokoun, 
179 N.W. 332, 189 Iowa 1010. 


Ky.—Casey v. Allen, 1 A.K.Marsh. 
465," 10> Am. D* 7750. 


Me.—Hotchkiss v. Bon Air Coal & 
Iron Co., 78 A. 1108, 108 Me. 34. 


[a] Tllustration.—A casual state- 
ment seven or eight months before 
the contract, which contract was 
made after investigation of the prem- 
ises, was insufficient to authorize re- 
scission of the contract for misrep- 
resentation, where neither party, at 
the time of the statement, was negoti- 
ating as to, or had in view, a sale of 
the land. Cohen Bros. Iron & Metal 
Co. v. Shackelford Brick Co., 198 N. 
W. 318, 197 Lowa 674. 


[b] Prior statements made to se- 
cure loan from purchaser’s principal 
are not available as a basis for fraud 
when subsequently relied on by the 
purchaser in buying the land. Mc- 
Cane v. Wokoun, 179 N.W. 3382, 189 
Towa 1010. 


ll. Brady v. Cole, 45 N.B. 
Ill. 116; Hicks v. Wynn, 119 S.E. 133, 
137 Va. 186; Trammell v. Ashworth, 
39 S.BH. 593, 99 Va. 646; Wren v. Mon- 
cure, 28 S.E. 588, 95 Va. 359; Max 
Meadows Land, etc., Co. v. Brady, 22 
S.E. 845, 92 Va. 71; 


Buena Vista Co. 
v. Billmyer, 37 S.E. 583, 48 W.Va. 382. 
12. 


Cofer v. Moore, 6 So. 3806, 87 
Ala. 705; Hichelberger v. Mills, ete., 
Co. OOP. a7, .9 CalAppy 628: 


13. Casey v. Allen, 1 A.K.Marsh. 
(Ky.) 465, 16 Am.D. 750. 


Jones v. Rim- 


438, 164 


14. Ala,—Juzan yv. Toulmin, 9 
Ala. 662, 44 Am.D. 448, 

Colo,—=Pestal v. O'Donnell, 254 P. 
764, 81 Colo. 202. 

Kan.—Provident L. & T. Co. v. Mec- 
Intosh, 75 P. 498, 68 Kan. 452, 1 Aan. 


Cas. 906. 
Md.—Ely v. Stewart, 2 Md. 408. 

ag tn ee v. Hill, 23 Mich. 
9. 


Minn.—Nelson v. Berkner, 166 N. 
W. 347, 139 Minn. 301; Marshall v. 
Gilman, 53 N.W. 811, 52 Minn. 88. 


Miss.-—Corley v. Reed, 145 So. 241. 


by'® or the nondisclosure of the concealed fact must 
have had some part in inducing the assent of the 


pf teh cir shea Sie v. Buelly, 29: P.wl822 Ors 

Pa.—Ackman v. Jaster, 36 A. 324, 
179 Pa. 463; Phipps v. Buckman, 30 
Pa. 401. 


W.Va.—Pennybacker v. Laidley, 11 
S.E. 39, 33 W.Va. 624. 


Wis.—Miner v. Medbury, 
295. i 


15. U.S.—King v. Lamborn, 186 F. 
21,108 C.C.A. 123; Brown v. Smith, 
109 F. 26; Ferson v. Sanger, 8 F.Cas. 
No. 4,752, 1 Woodb.&M. 138; Hough 
v. Richardson, 12 F.Cas.No. 6,722, 3 
Story 659. 

Ala.—New Orleans, etc., Coal, etc., 
Co. v. Musgrove, 7 So. 747, 90 Ala. 
ae Saltonstall v. Gordon, 33 Ala. 
149. 

Ark.—Carwell v. Dennis, 143 S.W. 
135, 101 Ark. 603; Wright v. Boltz, 
113 S.W. 201, 87 Ark. 567; Wilson v. 
Strayhorn, 26 Ark. 28. See Cady v. 
Rainwater, 196 S.W. 125, 129 Ark. 498 
(recognizing rule). 

Cal.—Elko Mfg. Co. v. Brinkmeyer, 
15 P.(2d) 751, 216 Cal. 658; Rouse v. 
Morgan, 291 P. 441, 108 Cal.App. 315; 
Bente v. Reese, 191 P. 945, 48 Cal. 
App. 156. 

Ill.—White v. Sutherland, 
181; Douglass v. Littler, 58 Ill. 342. 
See Chicago Real Estate Board v. 
Mullenbach, 184 Ill.App. 437; Wene- 
gar v. Bollenbach, 54 N.E. 192, 180 
TI 222 (recognizing rule). 

Ind.—Morgan vy. Snapp, 7 Ind. 537. 

Kan.—Provident L. & T. Co. v. Me- 
Intosh, 75 P. 498, 68 Kan. 452, 1 Ann. 
Cas. 906. See to same effect Wood v. 
Staudenmayer, 43 P. 760, 56 Kan. 399 
(dictum). 

Ky.—Livermore v. Middlesborough 
Town-Lands Co., 50 S.W. 6, 106 Ky. 
140, 20 Ky.L. 1704 [foll Jones v. Mid- 
dlesborough Town-Lands Co., 50 S.W. 
28, 106 Ky. 194]; Gimblin v. Harri- 
son, Ky.Dee., 315,,,2) AmsD, 720.5 Sée 
to same effect Gill v. Anglo-American 
Assoc., 52 S.W. 929, 21 Ky.L. 690., 


Me.—Dubovy v. Woolf, 143 A. 58, 
127 Me. 269; Hotchkiss v. Bon Air 
Coal, etc., Co., 78 A. 1108, 108 Me. 34. 

Md.—Milkton v. French, 150 A. 28, 
159 Md. 26 

Wises cerita v. Simons, 156 
23, 259 Mass. 159; 
22 Pick. 546. 

Minn.—Nelson v. Berkner, 
347, 1389 Minn. 301. 

Mo.—McCaw v. O’Malley, 249 S.W. 
41, 298 Mo. 401; Morgan County Coal 


6 Wis. 


64 Ill. 


N.E. 
Holbrook v. Burt, 


166 N.W. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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party from whom it was concealed!* to have that 
The party attacking the validity of the con- 
tract must have been ignorant of its falsity and rea- 
sonably believed it to be true;17 he must actually 
have been misled thereby.18 The question of induce- 
ment is not alone significant in determining the ma- 


effect. 


2 


Co. v. Halderman, 163 S.W. 828, 254 
Mo. 596. 


Neb.—Griswold v. Hazels, 71 N.W. 
972, 52 Neb. 64. 

N.Y.—Kreshover v. Berger, 119 N. 
Y.S. 737, 135 App.Div. 27 [rev on oth- 
er grounds 116 N.Y.S. 20, 62 Misc. 
613]; Taylor v. Fleet, 4 Barb. 95 [rev 
1 Barb. 471]. 


Or.—Pearce v. Buell, 29 P. 78, 22 
Or. 29. 


Pa.—Ackerman v. Juster, 36 A. 324, 
LUV a 46s. 

$.C.—Means v. Brickell, 20 S.C.L. 
65i7. 


Tex.—Payne v. Beaumont, (Civ. 
App.) 245 S.W. 94; Corbett v. Mc- 
Gregor, 131 S.W. 422, 62 Tex.Civ.App. 
354. 

Va.—Hicks v. Wynn, 119 S.E. 133, 
137 Va. 186; Trammell v. Ashworth, 
39 S.E. 593, 99 Va. 646; Max Mead- 
ows Land, etc., Co. v. Brady, 22 S.E,. 
845, 92 Va. 71; Lake v. Tyree, 19 S-E. 
787, 90 Va. 719; Hull v. Fields & 
Thomas, 76 Va. 594. 

W.Va.—Cork v. Cook, 48 S.E. 757, 56 
W.Va. 51; Whittaker v. South West 
Virginia Imp. Co., 12 S.E. 507, 34 W. 
Va. 217; Pennybacker v. Laidley, 11 
S.E. 39, 33 W.Va. 624; Wamsley v. 
Currence, 25 W.Va. 543. 

B.C.—Gagnon v. Nelson, 21 B.C. 
356. 

Man.—Hamilton v. Margolius, 24 
Man.’ 484. See to same effect Lundy 
v. Cloutier, 15 West.L.R. 190. 

Sask.—F lemming v. Bonnie, 2 Sask. 
17530; 


See Risch v. Von Lillienthal, 34 
Wis. 250; Redgrave v. Hurd, 20 Ch. 
D. 1; Smith v. Land, etc., Corp.,; 28 


Ch.D. 7 (all recognizing rule). 


16. Williams v. Spurr, 24 Mich. 
335; Hall v. Thompson, 9 Miss. 443; 
Corbett v. McGregor, 131 S.W. 422, 62 
Tex.Civ.App. 354. 


See Rupart v. Dunn, 30 S.C.L. 101 
(recognizing rule). 

17. U.S.—Farrar v. Churchill, 10 
S/Ct. 771,135 U.S. 609, 34 L.Ed. 246; 
Southern Development Co. v. Silva, 
8°S.Ct. 881, 125 US! 247, 31 L-Ed. 678. 


Fla.—Pepple v. Rogers, 140 So. 205; 
Harris v. Zeuch, 137 So. 135, 103 Fla. 
183; Hancoy Holding Co. v. Lam- 
bright, 133 So. 631, 101 Fla. 128; Citi- 
zens’ State Bank vy. Jones, 131 So. 369, 
100 Fla. 1492; Stokes v. Victory Land 
Co., 128 So. 408, 99 Fla. 795; Hirsch- 
mann v. Hodges, etec., Co., 51 So. 550, 
59 Fla. 517. 

Minn.—Nelson v. Berkner, 
W. 347, 139 Minn. 301. 


Miss.—Ayres v. Mitchell, 11 Miss. 
83. 
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Mo.—Morgan County Coal Co. v. 
Halderman, 163 S.W. 828, 254 Mo. 596. 

Tex.—Jones v. Herring, (Civ.App.) 
16 S.W.(2d) 325. 

W.Va.—Pennybacker v. Laidley, 11 
S.E. 39, 33 W.Va. 624. 

Sask.—McCallum v. Hart, 1 Sask. 
L. 482. 

And see infra § 162. 


18.. -U.S.—Smith, v.. Richards, 13 
Pet. 26, 10 L.Ed. 42; Brown v. Smith, 
109 F. 26. 


Ala.—Juzan v. Toulmin, 9 Ala. 662, 
44 Am.D. 448. 
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Cal.—Rouse v. Morgan, 291 P. 441, 
108 Cal.App. 315. 


Ill.—Bouxsein v. First Nat. Bank, 
127 N.E. 1338, 292 111. 500. 
Ind.—Frenzel v. Miller, 37 Ind. 1, 


10 Am.R. 62. 

Ky.—Bryant v. Green, 235 S.W. 10, 
193 Ky, 139. 

Me.—Hotchkiss v. Bon Air 
etc., Co., 78 A. 1108, 108 Me. 34. 

Md.—Gunby v. Sluter, 44 Md. 237; 
Ely v. Stewart, 2 Md. 408. 

Mich.—Whiting vy. Hill, 

Mo.—McCaw v. O’Malley, 249 S.W. 
41, 298 Mo. 401. 

Neb.—Realty Inv. Co. v. Shafer, 137 
N.W. 873, 91 Neb. 798. 

N.J.—Miller v. Alvord, 140 A. 11, 
102 N.J.Eq: 183. 

W.Va.—Cork v. Cook, 48 S.E. 757, 
56 W.Va. 51; Pennybacker v. Laidley, 
11 S.B. 39, 33 W.Va. 624. 


Coal, 


23 Mich. 


Wis.—Miner v. Medbury, 6 Wis. 
295. 
19. Quality of inducement as test 


of materiality of representation see 
supra § 127 text and note 90. 

20. New Orleans, ete., Coal, ete. 
Co. v. Musgrove, 7 So. 747, 90 Ala. 
428; Canon vy. Farmers’ Bank, 91 N.W. 
585, 3 Neb. (Unoff.) 348; Scarsdale 
Pub, -Co., v. Carter, 1116 N-Y.S. 731,~63 
Mise. 271. See Neely v. Rembert, 71 
S.W. 259, 71 Ark. 91 (recognizing the 
rule). 


‘ 21. U.S.—Neff v. Varn, 17 F.(2d) 
71. 
x pee ae v. Carriger, 66 Ala, 
90. 

Ark.—Lange v. Mayo, 294 S.W. 12, 


173 Ark. 583; Arkadelphia Lumber Co. 
v. Thornton, 104 S.W. 169, 83 Ark. 403. 

Colo.—Muller v. Guinn, 255 P. 627, 
81 Colo. 358. 

Ill.—Hustad v. Cerney, 151 N.E. 871, 
821 Ill. 354; Foster v. Illinois Zinc 
Co., 83 N.E. 859, 232 Ill. 349; Schramm 
v. O’Connor, 98 Ill. 539; Bond v. Ram- 
sey, 89 Ill. 29;| Harding v. Commer- 
Cial—Coan (Con sell. hi PPuek vy. 
Downing, 76 Ill. 71. 

Ind.—Hunt vy. Blanton, 89 Ind. 38; 
Negley v. Wilson, 14 Ind. 215. 


Iowa.—Porter v. McElhiney, 8 N.W. 
802, 56 Iowa 92. 


Ky.—Osborne v. Howard, 242 S.W. 
852, 195 Ky. 533; Sohan v. Gibson, 80 
Siw, ll 73, 1138 Ky. £03, 26° Ky. 1...2'79; 
Frank v. Lacey, 3 Ky.L. 335. 


Me.—Gordon vy. Hutchins, 
356, 118 Me. 6. 

Mich.—Glanbin v. Kousin, 229 N.W. 
417, 249 Mich. 603; Whiting v. Hill, 23 
Miéh. 399. 

Miss.—Corley v. Reed, 145 So. 241; 
Watson v. Austin, 63 Miss. 469; Ayres 
v. Mitchell, 11 Miss. 683. 


N.J.—Condon v. Sandhowe, 127 A. 
101, 97 N.J.Eq. 204; Wise v. Fuller, 
29 N.J.Eq. 257. See to same effect 
Ketcham v. Owen, 36 A. 1095, 55 N.J. 
Eq. 344. 

N.M.—Berrendo Irrigated Farms 
Co. v. Jacobs, 168 P. 483, 23 N.M. 290. 

N.Y.—Kreshover v. Berger, 119 N.Y. 
S. 737, 135 App.Div. 27 [rev on other 
grounds 116 N.Y.S. 20, 62 Mise. 6131; 
De St. Laurent v. Slater, 43 N.Y.S. 63, 
19 Mise. 197 [aff 48 N.Y.S. 11038, 23 
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teriality of the representation or concealment ;'* re- 
liance is one of the elements essential to make out 
such fraud, misrepresentation, or concealment as 
will avoid the agreement,?° and, where no reliance 
is accorded a statement, the sale is not vitiated by 
the falsity of the statement.?? 


Thus, where the 


App.Div. 70]. 

Okl.—Nowka v. West, 186 P. 220, 77 
OKI. 24. 

Or.—Bell v. Spain, 222 P. 322, 223 P. 
235, 110 Or. 114; Henrickson v. Hills- 
boro Garden Tracts, 152 P. 495, 78 
Or. 496. 

Pa.—Sulkin v. Gilbert, 67 A. 415, 
218 Pa. 255; Clapp v. Hoffman, 28 A. 
362, 159 Pa. 531; Phipps v. Buckman, 
30 Pa. 401. 


S.C.—Hallman vy. Lipscomb, 103 S.E. 
bP7 A114 *SOn nies 

Tenn.—Kansas City Land Co. v. 
vere S.W. 797, 87 Tenn. 589, 5 L.R. 

. 45, 


W.Va.—Pennybacker v. Laidley, 11 
S.E. 39, 38 W.Va. 624. 
SOL Dee Vv. (Page, “VPs Wis: 
Eng.—Attwood v. Small, 6 CL&F. 


232, 7 Reprint 684. 


Man.—Alexander 
Man. 82. 


See Boles v. Aldridge, 175 S.W. 1052, 
107 Tex. 209 [rev on other grounds 
(Civ.App.) 153 S.W. 3738] (recognizing 
the rule). 


[a] Mowever, there is an infer- 
ence that, where statements are made 
for the purpose of in@ucing a sale, in 
their nature likely to produce that re- 
sult, and a sale is made, the sale was 
in reliance on the statements. Fish- 
back v. Miller, 15 Nev. 428; Turner 
v. Houpt, 33 A. 28, 53 N.J.Bq. 526; 
Grosh v. Ivanhoe Land, etc., Co., 27 
S.E. 841, 95 Va. 161; Redgrave v. 
Hurd.) 20; \Chaibaed'ss s Wolfen sven aiie= 
Arthur, 18 Man. 30. 


[b] By demanding and accepting 
statement of attorney as to validity 
of title (1) instead of relying on the 
vendor’s statements with reference 
thereto, the purchaser cannot avoid 
the sale for defects of title (Neff v. 
Varn, 17 F.(2d) 971; Corbett v. Me- 
Gregor, 131 S.W. 422, 62 Tex.Civ.App. 
354. See to same effect Farnsworth 
v. Duffner, 12 S.Ct. 164, 142 U.S. 43, 35 
L.Ed. 931), (2) unless, of course, there 
is collusion between the attorney and 
the vendor to deceive the purchaser 
(Goodrich-Lockhart Co. v. Sears, 270 
F. 971); (3) but the result may be 
otherwise where the speaker furnish- 
es the attorney a false or incompleto 
abstract for the purpose of investiga- 
roe (see infra § 169 text and note 


v. EXnderton, 25 


[c] Purchaser for speculation on 
strength of anticipated advances in 
the community, not induced to enter 
the transaction because of the repre- 
sented condition and character of the 
parcel bought, cannot avoid the sale. 
Gagnon v. Nelson, 21 B.C. 356. 


[dad] Purchaser on faith of abstract 
which he has prepared for him, and 
on which reliance as to matters af- 
fecting the title is based, cannot avoid 
the sale on account of the seller's 
representation of good title. Kansas 
City Land Co. v. Hill, 11 S.W. 797, 
87 Tenn. 589, 5 L.R.A. 45. 


fe] Where one of two joint ven- 
dors or purchasers relies on the 
representations made, the nature of 
their holding being such that assent 
of the two is necessary to a sale, it 
is sufficient to invalidate the transac- 
tion although the other does not re- 
pose his reliance on the statements. 
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party to whom the representation is made gives it 
no weight but holds out for and obtains the terms 
he cannot avoid the sale on the ground 
of the misrepresentation;?? the same is true where 
he enters into a chancing bargain, risking gain or 
loss upon his own judgment as to the worth or 
so, where he evinces a 
willingness to place reliance wholly on written rep- 
resentations accompanying the sale, parol statements 
pending the transaction will not serve as a founda- 


he desires, 


properties of the land;*% 


Griswold v. Hazels, 71 N.W. 972, 52 
Neb. 64. 

OO EScOLthz wav ArNold,) S4e0 sav. 
1036, 74 Ark. 68; Foster v. Illinois 
Yine Co, 83 NB. 859, 23821). 349; 
Jefferson Land Co. v. Kannowski, 206 
N.W. 351, 233 Mich. 210. And see 
cases infra this note. 

[a] Thus, where the seller of a 


mining tract stated that there were 
two thousand tons of ore in sight but 
the buyer thought there were only one 
thousand tons in sight and based his 
price, which was accepted, on that 
estimate, there was no such reliance 
as was necessary to make out fraud. 
Southern Development Co. v. Silva, 8 
SiGt. S88l, 1255 U.S. 247, 31 “Lakid: 678° 


[b] However, if plaintiffs were in- 
duced to purchase land by false repre- 
sentations by the vendor and her 
agent that an heir had not been heard 
from for over ten years and was 
probably dead, it has been held that 
the fact that plaintiffs would not pur- 
chase without a reduction in the price 
as security against a remote chance 
of the heir being alive would not pre- 
vent plaintiffs from rescinding the 
sale for such misrepresentations. 
Mills v. Morris, 145 N.W. 369, 156 
Wis. 38. 


23. Carwell v. Dennis, 143 S.W. 
135, 101 Ark. 603; Hood v. Todd, 58 S. 


W. 783, 22 Ky.L. 837. 
24. Porter v. McKhiney, 8 N.W. 
802, 56 Iowa 93. 


[a] Clause that errors or misde- 
scriptions in representations shall not 
vitiato sale (1) but an allowance shall 
be made therefor, applies only to 
such as are unintentionally inserted, 
and if misrepresentations are con- 
sciously made with the intention of in- 
ducing action on them the party de- 
ceived may still claim the right to 
avoid the sale despite such clause. 
Rittenberg v. Freeman, 33 Pa.Co. 467; 
Dimmock v. Hallett, L.R. 2 Ch. 21; 
Duke of Norfolk v. Worthy, 1 Campb. 
340, 170 Reprint 977; Leach v. Mul- 
lettges Gree: 1055) 14 VEC, Ly k479)) V2 
Reprint 348. (2) Moreover, such a 
elause does not operate to make the 
sale binding where the property is 
actually a different thing in kind or 
character from what it is represented 
tobe, In re Arnold, 14 .Ch.D;. 270: 
Dykes v. Blake, 4 Bing.N.Cas, 463, 33 
E.C.L. 806, 132 Reprint 866; Ayles v. 
Cox, 16 Beav. 23, 51 Reprint 684; Tur- 
ner v. West Bromwich Union, 3 L.T. 
Rep.N.S. 662. (3) Furthermore, 
where the basis of the fraud is not a 
mistake or error in what is stated but 
a nondisclosure of facts which the 
speaker is under a duty to disclose, 
the compensation clause has no ap- 
plicability. Brewer v. Brown, 28 Ch, 
D. 309. (4) <A provision that error 
in the “description of the property” 
shall not annul the sale affects only 
the description of the physical prop- 
erty and misrepresentations as to title 
are not within the purview of such 
a clause. In re Beyfus, 39 Ch.D. 110. 


[b] Clause that purchaser accepts 


— 
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vendor’s title does not destroy the 
power of the purchaser to have the 
contract avoided for material wrong- 
ful concealments affecting the title, 
such as defects in title, encumbrances, 
restrictive covenants, and the like. 
Re Haedicke, [1901] 2 Ch. 666; Hone 
v. Gakstatter, 53 Sol.J. 286; Strickee 
v. Ruckerman, 7 Sask.L. 371. 


[ec] Effect of clause or stipulation 
in contract.—(1) A stipulation in a 
contract for the sale of Jand that the 
premises are bought ‘subject to state 
of facts shown on survey of” a desig- 
nated person indicates an intention on 
the part of the purchaser to rely on 
the survey, and is inconsistent with 
a claim that he relied on the repre- 
sentation of the vendor that the walls 
did not encroach on adjoining land. 
Kreshover vy. Berger, 116 N.Y.S. 20, 
62 Mise. 613 [rev on other grounds 
119 NSYES2c3Geks> App Diva 27 ln=G2) 
But a purchaser may rescind a writ- 
ten contract for the sale of land, al- 
though it contains a clause stating 
that it is entered into upon the knowl- 
edge of the parties as to the land, and 
not on any representations made as 
to its character or quality, where it 
appears that the purchaser did not 
know that the clause was in the con- 
tract, and he was induced to sign 
it by the misrepresentations and 
fraud of the vendor. Peterson v. Lan- 
dahl, 89 N.W. 1131, 86 Minn. 32. (3) 
Moreover, the mere fact that a writ- 
ing is given mentioning some of the 
parol representations does not avoid 
the effect of the others, if reliance 
has actually been placed _ thereon. 
Boyce v. Grundy, 3 Pet. (U.S.) 210, 7 
L.Ed. 655; Tyler v. Anderson, 6 N.E. 
600, 106 Ind. 185; Match v. Hunt, 388 
Mich. 1; Hollifield vy. Landrum, 71 S. 
W. 979, 31 Tex.Civ.App. 187. 


[d] Effect of covenant in deed.— 
(1) The fact that a covenant cover- 
ing the same subject matter as the 
claimed representation is stipulated 
for in the contract of sale does not 
show the intention of the purchaser 
to rely upon such covenant as dis- 
tinguished from the representation of 
fact made to him, and does not pre- 
vent fraud or misrepresentation from 
existing. Smith v. Babcock, 22 F.Cas. 
No. 13,009, 2 Woodb.&M. 246; Boyer 
v. Edgemont Inv.) Co., 295 P. 471, 135 
Or. 161; Rhode y. Alley, 27 Tex. 443; 
Mead v. King, (Civ.App.) 285 S.W. 
832. See Fristoe v. Laytham, 36 S.W. 
920, 18 Ky.L. 157 (recognizing rule); 
infra § 163. (2) Neither is it con- 
clusive against a charge of fraud 
arising from improper failure to dis- 
close the facts that covenants of war- 
ranty are included in the conveyance, 
Prout v. Roberts, 32 Ala. 427; Cullum 
v. Mobile Branch Bank, 4 Ala. 21, 37 
ATO nen aion 


{e] Effect of statements in deed.— 
(1) If one negotiating for the pur- 
chase of a lot of land represented to 
be of certain dimensions afterward 
accepts a written contract or a con- 
veyance describing the property as 
being of a less width, he cannot be 
deemed to have purchased relying 
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tion for a claim of fraud or misrepresentation ;74 
nor can he where he relies upon representations made 
by third persons unconnected with the sale or the 
opposite party thereto and rests no reliance on such 
party’s statements,?®> as where he seeks means of 
verification of the statements from other sources 
and acts upon the information ethus obtained.?® 
is immaterial, however, whether the reliance is 
grounded upon the original representations or upon 
those by a third person to whom the speaker has 


lie 


upon such prior representation. Gar- 
banati v. Fassbinder, 25 P. Oty US 
Colo. 585; Marshall v. Gilman, 53 N. 


W. 811, 52 Minn. 88. (2) Similarly, 
where an understanding or agreement 
to a particular effect respecting the 
future installation of gas, sewer, and 
water mains is claimed but the con- 
tract contains an express agreement 
to a different effect respecting it, the 
representations asserted are not avail- 
able in avoidance of the sale. Bur- 
lingame vy. B. BE. Taylor Realty Co., 
225 N.W. 562, 247 Mich. 109. (3) But 
where the representations are as to 
area, and the conveyance without 
mentioning area describes the land by 
metes and bounds, lack of reliance on 
the representations is not shown since 
it is impossible for the ordinary lay- 
man to compute quantity from such a 
description. Meloy v. Peterson, 75 
N.W. 161, 99 Wis. 489. 

[f] Quitclaim deed. — Where the 
vendor falsely and fraudulently 
represents his title as perfect, or con- 
ceals defects therein, rescission may 
be granted, although the conveyance 
is by quitclaim deed only. Ballou v. 
Lucas, 12 N.W. 745, 59 Towa 22; Rog- 
ers v. Thornton, 42 S.W. 97, 101 Ky. 
650, 19 Ky.L. 784. 


Invalidity of agreements to waive 
fraud incorporated in contract see 
Contracts § 350. 


25. Gimblin v. Harrison, Ky.Dec. 


315, 2 Am.D. 720; Nowka v. West, 186 


P. 220, 77 Okl. 24. 


26. Ala.—New Orleans, etc., Coal, 
ete., Cor Vv.) Musgrove, TW So. 747.890 
Ala. 428. 


Colo.—Catron v. Kinghorn, 10 P. 
(2d) 953, 90 Colo. 520. 
Ill—Schramm vy. O’Connor, 98 fll. 


539; Tuck v. Downing, 76 Ill. 71. 
ai eee v. Austin, 63 Miss. 


N.J.—Condon vy. Sandhowe, 
101, 97 N.J.Eq. 204. 


N.Y.—De St. Laurent v. Slater, 43 
N.Y.S. 63, 19 Mise. 197 [aff 48 N.Y-.S. 
1103, 23 App.Div. 70]. 


W.Va.—Cork v. Cook, 48 S.E. 757, 
56 W.Va. 51. 


See Vanderbilt v. Bishop, 188 F. 971 
[aft'199. BY 420,117 C.CLA. 6529% | Grim 
v. Byrd, 32 Gratt. (73 Va.) 293 (both 
recognizing rule). 

[a] However, where, despite such 
further inquiry and the fact that it 
is to some extent relied on, the orig- 
inal representations are also relied 
on to such an extent that, without 
them, the sale would not have been 
made, they may vitiate it. English v. 
North, 3166 SSaw. 577, dos vArie 2805 
yee v. Peck, 232 N.W. 219, 251 Mich. 


[b] Where purchaser, not relying 
on agent’s representations, inquires 
of principal as to the truth of matters 
covered by the agent’s representa- 
tions, the latter cannot thereafter be 
relied upon as invalidating the sale. 
Catron v. Kinghorn, 10 P.(2d) 953, 
90 Colo. 520. 


127 A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


— 
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referred the other party.?? 


the speaker.?® 


27. Graham v. Moffett, 78 N.W. 
132,119 Mich.7303,.75 Am-S.R, 393. 

28. U.S.—Hough v. Richardson, 12 
¥F.Cas.No. 6,722, 3 Story 659; Mason 
v. Crosby, 16 ¥.Cas.No. 9,234, 1 Woodb. 
&M. 342. 


Cal.—Scott v. Delta Land, etc., Co., 
207 P..389, 57 Cal.App. 320 [foll Brad- 
ley v. Delta Land, etc., Co., 207 P. 395, 
57 Cal.App. 790; Lohr v. Delta Land, 
etc., Co., 207 P. 396, 57 Cal.App. 789: 
Delta Land, ete., Co. v. Perry, 207 P. 
393, 57 Cal.App. 314]. 


Iowa.—Peterson v. McManus, 
N.W. 460, 187 Iowa 522. 


Mass.—Roberts v. French, 26 N.E. 
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416, 153 Mass. 60, 25 Am.S.R. 611, 10 
L.R.A. 656. 
Mich.—Lewis v. Peck, 232 N.W. 
219, 251° Mich. 501. 
Minn.—Schlauderaff v. Wortham, 


167 N.W. 118, 140 Minn. 25; Marshall 
v. Gilman, 53 N.W. 811, 52 Minn. 88. 


; Nev.—Fishback vy. Miller, 15 Nev. 
28. 


Or.—Boyer v. Edgemont Inv. Co., 
295 P2471, 135 Or. 161. 

Tex.—Buchanan y. Burnett, 119 S. 
W. 1141, 102 Tex. 492, 132 Am.S.R. 
900 [aff 114 S.W. 406, 52 Tex.Civ.App. 
68]; Hester v. Shuster, (Civ.App.) 
234 S.W. 713; eer te Milam, (Civ. 
App.) 223 S. Ww. 30 

See to same Nels Daiker v. Stre- 
linger, 50 N.Y.S. 1074, 28 App.Div. 220; 
Yarnall v. Knickerbocker Co., 206 P. 
936, 120 Wash. 205. 


[a] Reliance in part on represen- 
tations unavailable as basis for fraud 
will not save the sale where reliance 
has also been placed in part on repre- 
sentations which are of a character 
sufficient to operate thus. Lynch v. 
Fowler, (Tex.Civ.App.) 257 S.W. 948; 
Massirer v. Milam, (Tex.Civ.App.) 223 
S.W. 302. 

29. Right to rely on representa- 
tions of law see supra § 121 text and 
note 51. 


30. Ala.—New Orleans, etc., Coal, 
etce., Co. v. Musgrove, 7 So. 747, 90 
Ala. 428. 


Ark.—Wright v. Boltz, 113 S.W. 201, 
87 Ark. 567; Wilson v. Strayhorn, 26 
Ark. 28. See Cady v. Rainwater, 196 
S.W. 125, 129 Ark. 498; Neely v. Rem- 


bert, 71 S.W. 259, 71 Ark. 91 (both) 


recognizing rule). 
11l.—Morel v. Masalski, 
205, 333 11. 41; 
1D by ES 
Ind.—Conwell v. Clifford, 45 Ind. 
392; Frenzel v. Miller, 37 Ind. 1, 10 
Am.R. 62. 
Mo.—Langdon v. Green, 49 Mo. 363. 
Neb.—Realty Inv. Co. v. Shafer, 137 
N.W. 873, 91 Neb. 798. See Rawlins 
v. Myers, 148 N.W. 915, 917, 96 Neb. 


[66 C. J.—39] 


164 N.E. 
Tuck v. Downing, 76 


Reliance need not be 
rested wholly on the representations; it is sufficient 
if they have substantial weight in inducing it.?§ 


[§ 161] (2) Right To Rely?°—(a) In General. A 
statement, to be the foundation of fraud or mis- 
representation, must be one on which the party to 
whom it is made has a right to rely.®° 
the rule of caveat emptor applis.*? 
knowledge supporting the reliance must not arise 
from mere negligence,?? but for a want of actual 
examination,?* for want of an opportunity to be 
informed,** or from an entire confidence reposed in 
Where a representation is of such 
a nature that the other party has no right to place 
reliance on it, it will not serve to avoid the sale.*® 


VENDOR AND PURCHASER 


Otherwise, 
The want of 


819 [cit Cyc] (recognizing rule). 


S.C.-—_Shuler v. Williams, 99 S.E. 
819, 112° S:C. 349; 
Va.— Lake v. Tyree, 19 S.E. 787, 90 


Va. 719; Hull v. Fields, 76 Va. 594. 


See to same effect Jones v. Mid- 
dlesborough Town-Lands Co., 50 S.W. 
28, 106 Ky. 194. 


31. U.S.—Farnsworth v. Duffner, 
142°U-S. 43,12 S.Ct. 164,°35° L.Hd. 931; 
Hough v. Richardson, 12 F.Cas.No. 
6,722, 3 Story 659. 

Del.—Wiest v. Garman, 9 Del. 119. 

Ill.—Tuck v. Downing, 76 Ill. 71. 


Ky.—Gimblin v. Harrison, Ky. Dec. 
315; 2 Am:D. 720: 


“Me.—Bean v. Herrick, 12 Me. 262, 
28 Am.D. 176. 


Minn.—Brooks  v. 
Minn. 26. ‘ 


Mo.—McCaw vy. O’Malley, 249 S.W. 
41, 298 Mo. 401. 


N.J.—Freedman v. Kensico Realty 
Co., 131 A. 916, 99 N.J.Bq. 115; Indus- 
trial Savings & Loan Co. v. Plummer, 
92 A. 588, 84 N.J.Eq. 184, L.R.A.1915C 
613. But see Crane v. Rentschler, 98 
A. 671, 88 N.J.Law 560 [aff 99 A. 1070, 
89 N.J.Law 710] (to contrary effect). 

N.Y.—Davis v. Sims, Lalor 234. 

N.C.—Pridgen v. Long, 98 S.E. 451, 
177, N.C. 189; Anderson v. Rainey, 5 
S.E. 189, 100 N.C. 338; Etheridge v. 
Vernoy, 70 N.C. 718. 


$.C.-—Mobley v. ee era 85 S. 
BH). 685, 101 S.C. 22 


star Becca yoeN v. 
2599" PP. 196, 70 Utah 75: 


Wash.—Washington Cent. Imp. Co. 
v. Newlands, 39 P. 366, 11 Wash. 212. 


Man.—Hamilton vy. Margolius, 24 
Man, 484. 


See Cheney v. Gleason, 125 Mass. 
166 (recognizing rule). 

[a] However, “the doctrine of ca- 
veat emptor can never be used to per- 
petrate a fraud.’’ Hammert v. Mc- 
Knight, 269 P. 289, 291, 182 Okl. 14. 


2. Hall v. Thompson, 9 Miss. 443; 
Washington Cent. Imp. Co. v. New- 
lands, 39 P. 366, 11 Wash. 212. And 
see infra § 165 text and notes 90, 91. 


S2. Pepple v. Rogers, (Fla.) 140 
So. 205; Harris v. Zeuch, 137 So. 135, 
103 Fla. 183; Hancoy Holding Co. v. 
Lambright, 133 So. 631, 101 Fla. 128; 
Citizens’ State Bank v. Jones, 131 So. 
369, 100 Fla. 1492; Geo. E. Sebring Co. 
v. Skinner, 129 So. 759, 100 Fla. 315; 
Stokes v. Victory Land Co., 128 So. 
408505 99 Map. 79p,.. Eirschman ily. 
Hodges, ete., Co., 51 So. 550, 59 Fla. 
517; Hall v. Thompson, 9 Miss. 443; 
Langdon v. Green, 49 Mo. 363; Hol- 
land v. Anderson, 38 Mo. 55; Jones 
v. Herring, (Tex.Civ.App.) 16 S.W. 
(2d) 325; Hawkins v. Wells, 43 S.W. 
816, 17 Tex.Civ.App. 360. 


Hamilton, 15 


McEntyre, 
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As to whether such a right exists, although certain 
conditions are recognized as important, each case 
must be decided upon its own particular facts.*7 
It is not necessary, in order for the right to exist, 
that the representations be of such character as 
to influence the conduct of a person of ordinary 
intelligence and prudence, the right being depend- 
ent instead upon the character and position of the 
person to whom it is made.#§ 
reliance exists, a person who has made representa- 
tions which are relied on cannot escape the conse- 
quences of rightful reliance by a statement before 
the sale that the party relying must buy the land as 
it is or for what it may turn out to be.*® 
ment is of no importance if the fact not revealed 


Where the right of 


Conceal- 


Effect of examination or inspection 
see infra © 164. 


24 Fla.—Pepple v. Rogers, 140 So. 
205; Harris v. Zeuch, 137 So. 135, 103 
Fla. 183; Hancoy Holding Co. 


Vv. 
Lambright, 133 So. 631, 101 Fla. 128; 
Citizens’ State Bank v. Jones, 131 So. 
369, 100 Fla. 1492; Geo. E. Sebring 
Co. v. Skinner, 129 So. 759, 100 Fla. 
315; Stokes v. Victory Land Co., 128 
So. 408, 99 Fla. 795; Hirschman v. 
oes etc,, Co., 51)So0:"550; 59° Hla, 
5 
11 Miss. 
683 Hall v. Thompson, 9 Miss. 443. 


Mo.—-Langdon v. Green, 49 Mo. 363; 
Holland vy. Anderson, 38 Mo. 55. 


Tex.—Jones v. Herring, (Civ.App.) 
16 S.W.(2d) 325; Hawkins v. Wells, 
43 S.W. 816, 17 Tex.Civ.App. 360. 


Wash.—Washington Cent. Imp. Co. 
v. Newlands, 39 P. 366, 11 Wash. 212. 


See to same etfect Wamsley v. Cur- 
rence, 23 W.Va. 543. 

Effect of opportunity to inspect or 
investigate see infra § 165. 


35. Pepple v. Rogers, (Fla.) 140 
So. 205; Harris. .v. Zeuch, 137 So. 135, 
103 Fla. 183; Hancoy Holding Co. v. 
Lambright, 133 So. 681, 101 Fila. 128; 
Citizens’ State Bank v. Jones, 131 So. 
369, 100 Fla. 1492; Geo. E. Sebring 
Co. v._ Skinner, 129 So. 759) 100)-Biac 
315; Stokes v. Victory Land Co., 128 
So. 408, 99 Fla. 795; Hirschman v. 
Hodges, etc., Co., 51 So. 550, 59 Fla. 
517; Ayres v. Mitchell, 11 Miss. 683; 
Hall v. Thompson, 9 Miss. 443; Lang- 
don v. Green, 49 Mo. 363; Holland v. 
Anderson, 38 Mo. 55; Jones v. Her- 
ring, (Tex.Civ.App.) 16 S.W.(2d) 325; 
Hawkins v. Wells, 43 S.W. 816, 17 Tex. 
Civ.App. 360. See to same effect 
Yeates v. Pryor, 11 Ark. 58. 

Effect of complete confidence being 
repoSed in speaker see infra § 166 text 
and notes 22-25. 


26. Ark.—Lone Rock Bank v. Pip- 
kin, 276 S.W. 588, 169 Ark. 491; 
Storthz v. Arnold, 84 S.W. 1036, 74 
Ark. 68. 


D.C.—Lipschutz v. Phillips, 51 App. 
D.C. 20,273 F. 748. 


Fla.—Harris v. Zeuch, 137 So. 135. 

Il1.—Plummer v. Rigdon, 78 Ill. 222, 
20 Am.R. 261. 

Md.—Milkton y. French, 150 A. 28, 
159 Md. 126. 

Neb.—Realty Inv. Co. v. Shafer, 137 
N.W. 873, 91 Neb. 798. 

Utah.—Gudmundsen v. McEntyre, 
259 P. 196, 70 Utah 175. 


37. Peterson v. McManus, 172 N. 
W. 460, 187 Iowa 522. 
SB. Kefuss v. Whitley, 189 N.W. 


76, 220 Mich. 67; Miranovitz v. Gee, 
157 N.W. 790, 163 Wis. 246. 

39. Smith v. Richards, 13 Pet. (QJ. 
S.) 26, 10 L.Ed. 42. 
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is one so generally known that, except in consequence 
of his own carelessness or inattention, the other 
party cannot well be ignorant of it,*° or is patent 


and observable by both parties.*? 


Right based on presumption of vendor’s knowledge. 
As a general rule the owner of real estate, in the 
absence of facts showing the contrary, is presumed 
to know the boundaries and area of his land, and a 
buyer is warranted in relying on his representations 
with respect to such facts;*? and it has been said 
that ordinarily there is a ike presumption and con- 
sequent right of reliance as to the quality and con- 


dition of the land.*? 


VENDOR AND PURCHASER 


Right—aa. 
Knowledge. 


Limitations 
Where the speaker joins, to the repre- 
sentations complained of, disclosures which inform 


[§§ 161-162 


and Restrictions—(aa) 


the other party as to the truth, or where, although 


the facts are misstated or concealed by the speaker, 
the other party has actual knowledge of them and 
knows of the falsity of the representations or is 
as fully aware of the truth as to them as is the 
speaker, before the completion of the transaction, 
and nevertheless the contract is made, no fraud, 
misrepresentation, or concealment affecting the va- 
lidity of the sale is made out, for the element of 
reliance is absent;4* and the same is true where the 


circumstances are such that the law will presume 


[§ 162] (b) Circumstances Affecting Scope of 


40. Storthz v. Arnold, 84 S.W. 1036, 
74 Ark. 68. . 

[a] Mineral developments.—W hen 
it is commonly known throughout the 
community that important mineral 
resources underlie the lands in the 
vicinity, concealment by the purchas- 
er of the fact that he is buying pri- 
marily to acquire such speculative 
mineral rights in the land sold does 
not vitiate the contract, since the 
sellers, dwelling there, either must 
know of the mineral developments 
thereabouts or else lack such knowl- 
edge solely on account of their own 
inattention and carelessness. Storthz 
v. Arnold, 84 S.W. 1036, 74 Ark. 68. 


41. Bean v. Herrick, 12 Me. 262, 28 
Am.D. 176. 


42. .Cal:—Dohrman v. J. B. Roof, 


Inc., 291 P. 879, 108 Cal.App. 456; 
Harder v. Lang Realty Co., 214 P. 
1017, 61 Cal.App. 394; Del Grande 


vy. Castelhun, 205 P. 18, 56 Cal.App. 
366; Peardon v. Markley, 195 P. 70, 
50 Cal.App. 257; Eichelberger v. Mills 
eon Cte nom 100) P. 1759) Cal App: 
628. 

Iowa.—Lorenzen vy. Langman, 
N.W. 768, 204 Iowa 1096. 

Mont.—Post v. Liberty, 121 P. 475, 
45 Mont. 1. 

Neb.—Odell v. Story, 116 N.W. 269, 
81 Neb. 437. 

Wash.—Haven v. 
489, 87 Wash. 234. 

[a] Absence of fiduciary relation 
is not, in such a case, of such signifi- 
cance as to destroy the right of reli- 
ance. Del Grande v. Castelhun, 205 
P. 18, 56 Cal.App. 366. 


Sufficiency of misrepresentations as 
to: 
Area or dimensions see supra §§ 140, 
141. 
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Anderson, 151 P. 


Boundaries and location see supra §§ 
1385139: 
43. Mason v._ Peterson, (Tex. 
Commn.App.) 250 S.W. 142 [rev (Civ. 
App.) 232 S.W. 567]. 


44, Ark.—Cox v. Hart, 226 S.W. 
522, 148 Ark. 653; Carwell v. Dennis, 
143 S.W. 135, 101 Ark. 603. 


Cal.—Elko Mfg. Co. v. Brinkmeyer, 
15 P.(2d) 751, 216 Cal. 658; Gosnell v. 
Lloyd, 10 P.(2d) 45, 215 Cal. 244; 
Choate v. Hyde, 62 P. 118, 129 Cal. 
580; Coleman v. Edgar, 257 P. 452, 838 
Cal.App. 720. See Dohrman v. J. B. 
Roof, Inc., 291 P. 879, 108 Cal.App. 
456 (recognizing rule). 


D.C.—Lipschutz vy. Phillips, 51 App. 
DiCaZ0 2s E48. 


Fla.—Standard Lumber’ Co.  v. 
Florida Industrial Co., 141 So. 729 
[cert den 53 S.Ct. 522]; Neeld v. Sper- 
ry, 134 So. 500, 101 Fla. 521; Hancoy 
Holding Co. v. Lambright, 133 So. 631, 
101 Fla. 128; Hirschman v. Hodges, 


etc., Co., 51 So. 550, 59 Fla. 517. 


Ga.—Manget v. Cunningham, 142 
S.E. 548, 166 Ga. 71; Clark v. Adams, 
116 S.KE. 122, 29 Ga.App. 496. 


Ill.—Tuck v. Downing, 76 Ill. 71. 
Ind.—Hammons v. Espy, Wils. 536. 


Iowa.—Sharp v. Betts, 145 N.W. 
938, 165 Iowa 3738. 


Kan.—Wood vy. Staudenmayer, 43 
P. 760, 56 Kan. 399, See. Circle v. 
Potter, 111 P. 479, 83 Kan. 363 (recog- 
nizing rule). 

Ky.—Morse v. Duryea, 192 S.W. 477, 
174 Ky. 234; Marshall v. Lewis, 4 
Litt. 140; Ferrill v. Coombs, 18 S.W. 
226, 13 Ky.L. 737; Askin vy. Lebus, 4 
SW. 305, 9 Ky. L. 162: 


Md.—Ely v. Stewart, 2 Md. 408. 
See Gunby v. Sluter, 44 Md. 237 (rec- 
ognizing the rule). 

Mich.—German Bundesheim Soe. v. 
Schmidt, 218 N.W. 664, 242 Mich. 139; 
Williams v. Spurr, 24 Mich. 335; 
Whiting v. Hill, 23 Mich. 399. 


Minn.—Marshall v. Gilman, 53 N.W. 
811, 52 Minn. 88; Michaud y. Hisen- 
menger, 49 N.W. 202, 46 Minn. 405. 


Miss.—Mississippi Union Bank v. 
Wilkinson, 11 Miss. 78. See Hall v. 
Thompson, 9 Miss. 443 (recognizing 
the rule). 


N.J.—Rocca v. Calabrese, 3 N.J. 
Mise. 1026, 130 A. 447. See Du Bois 
v. Nugent, 60 A. 339, 69 N.J.Eq. 145 
(where, although the vendor of a 
fruit farm represented the trees as 
sound and healthy, he disclosed to the 
purchaser the existence of scale and 
it was held the sale could not be 
avoided because the trees were dis- 
eased where no other disease was 
shown than the scale which had been 
made known to the purchaser prior 
to the sale). 


N.Y.—Abraham v. Wechsler, 200 N. 
Y.S. 471, 120 Misc. 811 [aff 206 N.Y.S. 
877, 210 App.Div. 876]. 


N.C.—Conley v. Coffin, 20 S.E. 207, 
115 N.C. 563; Whicker v. Crews, 36 
IN; Cae esibul, 


Okl.—Coley v. Dore, 156 P. 164, 56 
Okl. 448. 


Or.—Union Savings, etc., Assoc. v. 
Getty, 296 P. 878, 185 Or. 565; Blun- 
dell v. Pugh, 263 P. 75, 123 Or... 563; 
Bell v. Spain, 222 P. 322, 223 P. 235 
110 Or. 114; Pearce v. Buell, 
78),) 22, Or. 29. 


Philippine.—Vales_ v, 
Philippine 769. 


Tex.—Spark v. Lasater, (Civ.App.) 
234 S.W. 717; Barnes v. Campbell, 
(Civ.App.) 179 S.W. 444. 

Va.—Beale v. Seiveley, 8 Leigh (35 
Va.) 658. See to same effect Max 
Meadows Land, ete., Co. v. Brady, 22 
S.E. 845, 92 Va. 71 (dictum). 


W.Va.—Cork v. Cook, 48 S.E. 757, 


’ 


PRIN ES 
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56 W.Va. 51; Pennybacker v. Laid- 


ley, 11 S.E. 39, 33 W.Va. 624. 


Eng.—Farepbrother y. Gibson, 1 De 
G.&J. 602, 58 Eng.Ch. 467, 44 Reprint 


857; In re Edwards, 62 L.T.Rep.N.S. 
445; Flood v. Pritchard, 40 L.T.Rep. 
N.S. 873; Henderson v.. Hudson, 15 


Wkly.Rep. 860. 


Sask.—McCallum ‘y. 
L482. 


* See to same effect Hallman v. Lips- 
comb, 103 S.E. 513, 114 S.C. 171. 


And see cases supra § 134 note 49. 


“A misrepresentation can be of no 
avail unless it serves to deceive the 
party at the time he becomes fixed by 
the treaty, and he cannot claim to 
have confided in a statement as true 
which at the same time he knew to be 
false. Hence, however fraudulent and 
wicked a representation may be, if 
the innocent party, before being tried 
[tied] and while in a situation to re- 
tract without prejudice, in any man- 
ner becomes acquainted with the 
truth, the misrepresentation will not 
be a ground of defense against the 


Hart, 1 Sask. 


contract.” Whiting v. Hill, 23 Mich. 
399, 405. 
[a] Abandonment and new con- 


tract.—(1) Where a purchaser is in- 
duced to buy by false statements, but 
the sale is abandoned by mutual con- 
sent, and thereafter, having in the 
meantime acquired knowledge of the 
falsity of the representations inducing 
the first sale, the purchaser again en- 
ters into a contract to buy the land 
on somewhat different terms, he can- 
not thereafter avoid that sale for the 
representations whereby his former 
purchase was induced (Elko Mfg. Co. 
v. Brinkmeyer, 15 P.(2d) 751, 216 Cal. 
658; Manget v. Cunningham, 142 S.E. 
543, 166 Ga. 71), (2) despite the fact 
that in the subsequent substituted 
contract he inserts a clause to the ef- 
fect that any fraud or misrepresen- 
tations in the first are not waived 
(Elko Mfg. Co. v. Brinkmeyer, supra). 


{[b]. Knowledge acquired before 
sale becomes binding, even though 
after the negotiations have been com- 
pleted and the terms of the sale ar- 
rived at, and, indeed, after possession 
has been taken therunder, is sufficient 
to avoid the operation of the repre- 
sentations as a basis for fraud. 
Whiting v. Hill, 23 Mich. 399. 


[c] Knowledge as of prior time, 
a considerable period before the sale, 
when the conditions may have chang- 
ed in the interval, is not within this 
rule. Swimm v. Buch, 23 Mich. 99. 


{d] Principal is charged with 
knowledge of agent acting in his be- 
half in the negotiations and transac- 
tions leading up to the sale and ac- 
quired before the completion thereof. 
Patterson v. Bushong, (Tex.Civ.App.) 
196 S.W. 962. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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knowledge to exist.t® 


the parties.‘ 


whole related series of acts.*8 


45. U.S.—King v. Lamborn, 186 F 
PGE GURY ON OR/N et BARS 

D.C.~R. Harris & Co. v. Weller, 52 
App.D.C. 6, 280 F. 980. 


Fla.—Marshall v. Hartman, 139 So. 
441; Hancoy Holding Co. 
bright, 133 So. 631, 101 Fla. 128. 


Ky.—Kline v. Kennedy, 150 S.W. 
998, 150 Ky. 729; Bell v. Vance, Litt. 
Sel. Cas. 108; Marshall v. Lewis, 4 
Litt. 140; Newton vy. Levy, 82 S.W. 
259, 26 Ky.L. 476; Hazlip v. Austill, 
4 Ky.L. 982. See to same effect Mer- 
chants’, ete., Bank y. Cleland, 67 S.W. 
386. 

Minn.—Miller v. Miller, 
612, 47 Minn. 546. 


50 N.W. 


Pa.—HWHichelberger vy. Barnitz, 1 
Yeates 307. : 
S.C.—Baum v. Raley, 30 S.E. 713, 


53 S.C. 32. 


“One ais not: 7% . entitled to rely 
upon a false representation made to 
him when he has evidence before him 
that clearly and plainly contradicts 
it.” Osborne v. Howard, 242 S.W. 852, 
853, 195 Ky. 533. 


[a] Deluded confederate.—Where 
the owner of land forms a scheme 
with a third person, who is intimate- 
ly acquainted with both the owner 
and the land, to induce a purchaser to 
buy the land and appoints the third 
person his agent, and where the agent 
and the owner do, by false represen- 
tations, induce the sale, but in the 
course of the dealings the agent him- 
self decides to, and does, become a 
part purchaser with the person de- 
frauded, as to the agent thus connect- 
ed with the fraud the sale is not vi- 
tiated by the misrepresentations. 
King v. Lamborn, 186 F. 21, 108 C.C. 
A. 123. 

46. Coleman y. Edgar, 257 P. 452, 
83 Cal.App. 720. 

47. Coneland Water Co. v. Nick- 
alis; 242. iP. 518, 15  CalApp. 6212; 
Lipschutz v. Phillips, 51 App.D.C. 20, 
273 P. 748; Manuel vy. Haselden, 268 
SiW. 554, 206 Ky. 796; .Nelson,,v. 
Berkner, 166 N.W. 347, 139 Minn. 301. 

4s. Storrs v. Scougale, 12 N.W. 
502, 48. Mich. 387 

49. Shermaster v. California Home 
Bldg. Loan Co., 181 P. 409, 40 Cal.App. 
661; Janus v. Olive Street Qner hace 
Realty Co., (Mo.App.) 196 S.W. 81; 
Latta v. Button Land Co., 136 N.W. 
1013, 91 Neb. 689; Freggens v. Clark, 
135 A. 681, 100 N.J.Eq. 389. And see 
infra § 169 text and note 71. 

[a] Assurance must itself be 
statement of fact and where, as an 
answer to objections, the speaker 
makes only vague and indefinite as- 


Such knowledge, actual or 
presumed, need not have existed at the very com- 
mencement of the negotiations; it is sufficient that 
it is possessed prior to the definitive agreement of 
Where the language of the written 
contract is plainly inconsistent with, or contradic- 
tory of, the claimed misrepresentations, the party to 
whom they have been made cannot ordinarily con- 
tinue his reliance upon such representations.*? 
ever, despite such knowledge, if the sale affected by 
it is but one in a series of connected transactions 
which have a common basis in fraud, and cannot be 
disassociated from the other transactions with which 
it is involved, the underlying common fraud may 
still invalidate it along with, and as a part of, the 
Moreover, although 
matters are learned or discovered apparently at va- 
riance with the representations made, if false and 
misleading explanations and assurances are given 


v. Lam-. 


VENDOR AND PURCHASER 


How- 


because of 


on notice of the 


sertions of opinion and _ reiterates 
dealer’s talk and puffing, upon which 
the party confiding has no right to 
rely, such statements are incapable of 
obviating the effect of discovered ob- 
jections. Osborne v. Howard, 242 S. 
W. 852, 195 Ky. 538. 

50. Public records as_ affecting 
right of reliance see infra § 165 text 
and notes 3-11 

51. See passim infra §§ 166-171. 


52. Colo.—Pestal v. O’Donnell, 254 
P. 764, 81 Colo. 202. 


per shad) v. Hartman, 139 So. 


Ill.—Morel vy. Masalski, 164 N.E. 
205, 333 Ill. 41; Whitesides v. Taylor, 
105 Ill. 496. 

Ky.—Merchants’, 
land, 67 S.W. 386. 


Me.—Hoyt v. Bradley, 27 Me. 242. 


Mont.—Ott v. Pace, 115 P. 37, 43 
Mont. 82. 


N.J.—Blaisdell v. Derees, 
178, 101 N.J.Eq. 728. 


Tex.—tTerrell v. Summit Place Co., 
(Commn.App.) 235 S.W. 198 [overr 
motion (Commn.App.) 232 S.W. 282 
(aff (Civ.App.) 207 S.W. 145)]; Jones 
Negeecreing: (Civ.App.) 16 S.W.(2d) 

oO. 

Wis.—Daly v. Brennan, 57 N.W. 963, 
87 Wis. 36. 


Eng.—Fenton y. Browne, 14 Ves.Jr. 
144, 33 Reprint 476. 


ay see infra § 165 text and notes 


“Tf it appears that there were facts 
and circumstances present at the time 
the false representations were made 
sufficient to put the injured party up- 
on his guard or to cast suspicion up- 
on their truth, and he neglected to 
avail himself of the warning thus 
given, he will not afterwards be heard 
to complain, for the reason that his 
own. conduct contributed to his in- 
jury.’ Morel v. Masalski, 164 N.E. 
205, 207, 333 Ill. 41. 


{a] Illustrations.—(1) Where the 
purchaser of land in the state of 
Mississippi knew that horses thereon 
had been dying from the bites of 
ticks on the land, he could not have 
been deceived by the false representa- 
tions of the vendor that the ticks 
were native ticks, and not Texas 
ticks, and was therefore not entitled 
to rescission. Merchants’, etc., Bank 
v. Cleland, (Ky.) 67 S.W. 386. (2) 
The word “lot,” when contained in a 
deed conveying property in a re- 
stricted district wherein there were 
private parks, should put the pur- 
chaser upon notice, in the absence of 


ete Bankiv. Cle= 


139 A. 
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by the speaker to account for them and nullify the 
information conveyed thereby, which confirm the 
original representations and preserve their influence 
on the mind of the party misled, the knowledge thus 
explained away is not fatal to the existence of a 
justified reliance.*® 


[§ 163] (bb) Notice or Suspicion of Truth.°° 
Where a party does not know the whole truth with 
respect to the matter misrepresented or-concealed, 
but does know enough that he is or should be put on 
inquiry as to the facts, and negligently fails to pur- 
sue the facts and learn the truth, he cannot, in the 
absence of special circumstances enlarging his right 
of reliance,®! contract respecting the sale of real 
estate and thereafter attack the validity of the sale 
concealment or misrepresentation. ie 
Where, by the very language used in the sale, there 
is information given which should put the purchaser 


true state of the facts,°* or where 


positive or affirmative fraud, that the 
lot conveyed probably includes side- 
walks and private parks, and imposes 
upon him the resulting duty of fur- 
ther inquiry into the facts, and a 
statement that a lot contains a cer- 
tain frontage, although part of such 
frontage is occupied by sidewalk 
space and private parking, is not pri- 
ma facie fraudulent. Terrell v. Sum- 
mit Place Co., (Tex.Commn.App.) 235 
S.W. 198 [overr motion (Commn. 
App.) 232 S.W. 282 (aff (Civ.App.) 207 
S.W.145)]. (3) Where land whereon 
a public building, such as a school- 
house, is supposed to, stand, is sold 
upon a representation that the school- 
house belongs to, and passes with, 
such land, there is ordinarily no right 
to rely on such statement, since one 
seeing such a building on land does 
not either reasonably or rightfully 
conclude that he can buy such a pub- 
lic improvement with the location 
thereof without dealing with the 
proper public authority, nor can he 
justly assume that ‘such a _ public 
building has been abandoned. George 
v.. Bingham, 192 P. 980, 113 Wash. 
39. (4) Where, upon the sale of a 
leasehold interest, it was represented 
as subject to only a small fine but the 
vendor refused to accept £150 from 
the purchaser to apply toward the 
fine, the rest to be paid by himself, 
the purchaser should have had notice 
that the fine was likely to exceed the 
sum tendered and could not rely on 
the statement as to the smallness of 
the fine and thereafter avoid the sale 
because of it. Fenton v. Browne, 14 
Ves.Jr. 144, 33 Reprint 476. 


[b] Refusal to warrant property 
in particulars requested should put 
the purchaser on guard and lead him 
to further inquiry or investigation if 
he deems the particulars material. 
ee v. French, 150 A. 28, 159 Md. 


{c] Warning statements by third 
persons are not necessarily sufficient 
to prevent a rightful reliance if the 
party misled chooses to rest his con- 
fidence rather on what the other party 
to the transaction has told him than 
on the statements of the third per- 
sons. Edwards v. Foley, 173 N.W. 
914, 187 Iowa 5. 

Constructive notice from record as 
affecting reliance see infra § 165 text 
and notes 3-11. 

53. Atlantic-Brigantine Hotel & 
Pier Co. vy. Island Development Co., 
145 A. 330, 104 N.J.Eq. 262 [aff 148 A. 
918, 105 N.J.Eq. 590, and foll Island 
Development Co. vy. Atlantic-Brigan- 
tine Hotel & Pier Co., 145 A. 333, 104 
N.J.Eq. 270 (aff 148 A. 916, 105 N.J. 
Eq. 591)); Blaisdell v. Derees, 139 
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the language is evasive or vague and indefinite, of 
such character as to stimulate rather than to lull 
further inquiries,®* or is ambiguous, consistent with 
either of two or more states of fast, but reference 
is made therein to sources from which the person 
to whom it is addressed can learn the truth and 
clear up the ambiguity,®*® such person is not entitled 
to rest a reliance that some contrary state of fact 
exists upon other expressions elsewhere employed. 
However, a reference to others is not in all cases 
of itself sufficient to preclude reliance or the right 
to rely;°® nor is the mere fact that the speaker urges 
the other party to inspect or examine always of it- 
self sufficient to destroy the right to rely,®’ as, for 
instance, where the property is too distant to per- 
mit of any convenient inspection,®*® or where the 
suggestion of inspection is merely a ruse which is 
itself calculated to strengthen reliance by creating 
an impression of good faith and fairness,°® or where 
the proposal contemplates an inspection upon such 
terms as will penalize the party making it, by im- 
posing upon him an added burden of expense, if he 
decides to go through with the transaction after 
having inspected ;°° furthermore, the mere fact that 
the party misled has in the past entertained a belief 
as to the land inconsistent with the representations 
positively made respecting it is not necessarily suf- 


173 Ark. 583; 


A. 178, 101 N.J.Eq. 723; Camberwell, 
S.W. 629, 163 


ete., Bldg. Soc. v. Holloway, 13 Ch.D. 
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McCulla v. Brown. 258 
Ark. 29; 
754, 226 S.W. 522, 148 Ark. 653; 
Bibb, 221 S.W. 1061. 143 Ark. 
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ficient to preclude reliance on such representations.°? 
A description of the land conveyed by legal subdivi- 
sions has been held to give no clue as to where the 
land actually is and hence not to be a circumstance 
of suspicion with reference to the truth or falsity 
of statements that land pointed out during the ne- 
gotiations is ineluded in that to be conveyed,*? and 
the same has been held where the representation was 
as to area rather than location.*% 


Indorsement of purchasc-money notes without re- 
course has been held not to be such a circumstance 
as to absolve the indorser from the effeet of his rep- 
resentations as to the existence and validity of se- 
curity for such notes,** but has been held to be of 
such character that it should awaken suspicion as 
to representations regarding the maker’s solvency 
and financial responsibility.°* 


[§ 164] (cc) Investigation or Inspection. A par- 
ty to the contract who has himself or by his agent 
inspected the premises or investigated matters rel- 
ative to the contract, without let or hindrance by 
the other party, may not thereafter avoid the con- 
tract for fraud, misrepresentation, or concealment 
as to matters which are patent and obvious upon 
inspection or investigation, whose nature and char- 
acter he can see and understand as well as the other 
party can,°® unless there are circumstances enlarg- 


Hammer v. Martin, 171 N.W. 419, 205 
Mich. 359. 


Minn.—Citizens’ 


Coxtiv., Eats 
Darnell 


580: Bank of 


State 


54, Hough v. Richardson, 12 F.Cas. } VY; D1 Twin Valley v. Moebeck, 173 N.W. 
No. 6,722, 3 Storv 659; Pestal v. eee Be Spee es SW eo 87 Ark.1443 Minn. 291. ae eS 
O'Donnell, 254 P. 764, 81 Colo. 202. | pt ea Sw TOE Oe Miss.—Corley v. Reed, 145 So. 241; 

55. Camberwell, etc., Bldg. Soc. v.| Gooner Vv. Rembert. 30 Ark. 686:| Watson v. Austin, 63 Miss. 469; Hall 
Holloway, 13 Ch.D. 754. Grider vy. Clopton, 27 Ark. 244. "|v. Thompson, 9 Miss. 443. 

56. See infra § 164 text and note Cal.—Lee v. McClelland, 52 P. 300. Mo.—McCaw vy. O’Malley, 249 S.W. 


71. 120 Cal. 147; Coleman vy. Dawson, 294 
P. 13, 110 Cal.App. 
Swain, 58 P. 271, 125 Cal. 674; 
ton v. Hind, 196 P. 122, 51 Cal:App. 


57. Nolan vy. Fitzpatrick, 173 N.W. 
255, 186 Iowa 1226; Christensen v. 
Koch, 148 P. 585, 85 Wash. 472. And 


41, 298 Mo. 401; Morgan County Coal 
Co. v. Halderman, 163 S.W. 828, 254 
Mo. 596; Mires v. Summerville, 85 


Mo.App. 183. 


201. See Dow v. 


Stock- 


see cases infra ‘notes 58-60. 

[a] Offer to pay expenses of ax- 
amination does not alter _the rule 
Christensen v. Koch, 148 P. 585, 85 
Wash. 472. 

58. Nolan y. Fitzpatrick, 173 N.W. 
255, 186 Iowa 1226. 

59. Perkins v. Rice, Litt. Sel. Cas. 
(Ky.). 218,.12 Am.D. 298; Horton v. 
Lee, 82 N.W. 360, 106 Wis. 439. 

69. Webster v. Bailey, 31 Mich. 36. 

61. Wilks v. McGovern-Place Oil 
Co., 207 N.W. 692, 189 Wis. 420. 

62. Bell v. Kyle, 192 P. 512, 27 N. 

9. 


M. 

63. Yarnall v. Knickerbocker Co., 
206 P. 936, 120 Wash. 205. 

64. Warmack vy. Williamson, 265 


S.W. 669, 166 Ark. 157. 
effect Bullock vy. Crutcher, 
App.) 180 S.W. 940. 


65. Glass v. Craig, 91 So. 332, 83 
Fla. 408. 

66. U.S.—Farnsworth v. Duffner, 
12.-S:Ct. 164, 142 U.S. 43, 35 L.Ed. 931; 
Farrar v. Churchill, 10 S.Ct. 771, 135 
U.S. 609, 34 L.Ed. 246; Southern De- 
velopment Co. v. Silva, 8 S.Ct. 881, 
125 U.S. 247, 31 L.Ed. 678; Mather v. 
Barnes, 146 F. 1000; Brown v. Smith, 
109 F. 26; Ferson v. Sanger, 8 F.Cas. 
No. 4,752, 1 -Woodb.&M. 138; Hough 
v. Richardson, 12 F.Cas.No. 6,722, 3 
Story 659. See King v. Lamborn, 186 
FF. 21, 108.C.C.A. 123; Alger v. Keith, 
105 F. 105, 44 C.C.A. 371 (both recog- 
nizing the rule). 

Ark.—Lange v. Mayo, 294 S.W. 12, 


See to same 
(Tex.Civ. 


131 (both recognizing rule). 
Colo.—Muller v. Guinn, 255 P. 627, 
81 Colo. 358; Madsen vy. Carpenter, 
190) P3528; 68 Colo. 432; 
Del.—Wiest v. Garmam 9 Del. 119. 
D.C.—Graziani v. Arundell, 55 App. 
DICs 21, 299) EA SS6: 
Fla.—Marshall v. Hartman, 139 So. 
441; Hirschman v. Hodges, ete., Co., 
51 So. 550, 59 Fla. 517. 


Ga.—Newbern vy. Milhollin, 120 S.E. 
637, 31 Ga.App. 247. 


Ill.—Hustad v. Cerney, 151 N.E. 
871, 321 Ill. 354; Bouxsein v. First 
Nat. Bank, 127 N.B. 133, 292 Ill. 500; 


Crocker vy. Manley, 45 N.E. 577, 164 
Ill. 282, 56 Am.S.R. 196. 


Ind.—Hunt vy. Blanton, 89 Ind. 38. 


i ¥ ong v. Breen, 69 N. 
W. 1125, 101 Iowa 9; Longshore v. 
Jack, 30 lowa 298. 


Ky.—tK line v. Kennedy, 150 S.W. 
908, 150 Ky. 729; Sohan vy. Gibson, 
80 S.W. 1178, 118 Ky. 408, 26 Ky.L. 
ak Peak v. Gore, 23 S.W. 356, 94 Ky. 

33, 15 Ky.L. 278; Newton v. Levy, 
82 S.W. 259, 26 Ky. lL. 476; Brackett 
v. Carrico, 38 S.W. 694, 18 ‘Ky.L. 874; 
Frank v. Lacey, 3 Ky.L. Bet 


La. avi v. Long-Bell Farm 
ueeg Corporation, 110 So. 88, 162 La. 
od. 


yen soar oaaaes v. Lee, 106 Mass. 

Mich.—Kowalski v. Rusin, 217 N.wWw. 
768, 242 Mich. 1; Albright v. Stock- 
hill, 175 N.W. 252, 208 Mich. 468;1 


Neb.—Realty Inv. Co. v. Shafer, 137 
N.W. 873, 91 Neb. 798; McKibbin y: 
Day, 98 N.W. 845, 71 Neb. 280. 


N.J.—Freeman v. Kensico Realty 
Co., 131 A..916,-99 N.J.Hq: 115: Con= 
don v. Sandhowe, 127 A. 101, 97 N.J. 
Eq. 204; Industrial Savings, ete., Co. 
v. Plummer, 92 A. 583, 84 N.J-Eq. 184, 
L.R.A.1915C 613. 


N.M.—Berrendo Irrigated Farms Co. 
v. Jacobs, 168 P. 483, 23 N.M. 290. 


N.Y.—Cooper v. Harvey, 16 N.Y.S. 
660, 62 Hun 618; Taylor v. Fleet, 4 


Barb. 95 [rev 1 Barb. 471]; Davis v. 
Sims, Lalor 234. 
N.D.—Asher v. Jensen, 175 N.W. 


365, 43 N.D. 355. 


Okl.—Nowka v. West, 186 P. 220, 
223, 77 Okl. 24 [quot Cyc]; Wyrick 
Vv. Campbell, 170 P. 267, 67 Okl. 240. 


Or.—Schmauder vy. Dell, 246 P. 349, 
118 Or. 347; Fairbanks v. Johnson, 
243-P. 1114, 417 Or. 362; Helgeson vy. 
Northwestern Trust Co., 203 P. 586, 
103 Or. 1; Whalen vy. Tipton, 50 P: 
1016, 31 Or. 566. 


Pa.—Phipps v. Buckman, 30 Pa. 
401; Sprowls v. McCloud, 6 A. 920, 3 
Pa.Cas. 541. 

Philippine.—Azarraga vy. 
Philippine, 599. 

$.C.—Rupart v. Dunn, 30 S.C.L. 101. 

Tenn.—Kerns v. Perry, (Ch.) 48 S. 
W. 729. 


Tex.—Patterson y. Bushong, (Civ. 
App.) 196 S.W. 962; Varn v. Gonzales, 
(Civ.App.) 193 S.w. 1132 [rev on 
other grounds (Commn.App.) 222 S. 


Gay, 52 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 164] 


ing his right of reliance.*7 The rule of caveat emp- 
If the party investigating, voluntari- 
ly and for his personal convenience, without induce- 
ment by the other, makes only a partial and incom- 
plete investigation when he could have made a thor- 
ough examination, the effect is ordinarily the same 
as if he had made one of the latter kind;*® 
rule is otherwise, however, if, as a result of the par- 


tor applies.6§ 


W. 548]; Hawkins v. Wells, 43 S.W. 
816, 17 Tex.Civ.App. 360. But see 
Hester v. Shuster, (Civ.App.) 234 S. 


W. 713 (although a party makes an 
independent investigation, if, never- 
theless and despite such investiga- 
tion, he relies upon the representa- 
tions theretofore made to him, they 
may invalidate the sale). 


Va.—Trammell v. Ashworth, 39 S. 
EB. 593, 99 Va. 646. 


Wash.—Harader v. Brown, 17 P.(2d) 
849; Stewart v. Larkin, 134 P. 186, 74 
Wash. 681; Conta v. Corgiat, 132 P. 
746, 74 Wash, 28; Van Horn v. O’Con- 
nor, 85 P. 260, 42 Wash. 513; West 
Seattle Land, etc., Co. v. Herren, 48 P. 
341, 16 Wash. 665. 


W.Va.—Cork v. Cook, 48 S.E. 757, 
56 W.Va. 51. 


Eng.—Attwood v. 
232, 7 Reprint 684. 


Man.—Lundy y. Cloutier, 15 West. 
L.R. 190. 


“When the party undertakes to ex- 
amine for himself, it is evidence of a 
want of confidence, and a determina- 
tion to rely on his own judgment, and 
he is presumed to have made himself 
acquainted with patent defects.” 
Hall v. Thompson, 9 Miss. 4438, 482. 


“If the neglect to make reasonable 
examinations would preclude a party 
from rescinding a contract on the 
ground of false and fraudulent repre- 
sentations, a fortiori is he precluded 
when it appears that he did make 
such examination, and relied on the 
evidences furnished by such examina- 
tion, and not upon the representa- 
tions.” Farnsworth v. Duffner, 12 
S.Ct. 164, 142 U.S. 48, 48, 35 L.Ed. 931. 


{a] Reason for rule.-—One reason 
which has been stated is the prac- 
tical impossibility of ascertaining, in 
@ judicial proceeding, exactly how 
much knowledge the party inspecting 
or examining obtained by his inquiry 
and the opportunity which a con- 
trary rule would give him of repu- 
diating a sale, fairly agreed to, with 
which he subsequently became dis- 
satisfied. Wright v. Boltz, 113 S.W. 
201, 87 Ark. 567. 


[b] Inquiries made after comple- 
tion of purchase may be sufficient to 
show that the purchaser did not in 
fact buy on the strength of the ven- 
dor’s statements. Flemming v. Bon- 
nie, 2 Sask.L. 30. 


[el Iaspection for different pur- 
pose (1) as, for instance, for the pur- 
pose of determining whether to accept 
the assignment of a mortgage, some 
appreciable time before there is any 
thought of buying, is not such inspec- 
tion as is contemplated by the rule 
stated in the text and does not to the 
same extent throw the purchaser upon 
the rule caveat emptor. Johnston v. 
Dowsett, 23 Man. 492. (2) So, where, 
having decided to buy one lot repre- 
sented as located on a_ particular 
street, the intending purchaser later 
decides to buy another also if he can 
get them together, and a map is 
shown him, which exhibits correctly 
the location of the lots, but he exam- 
ines it to ascertain the contiguity of 
the two lots for which he is nego- 
tiating, paying little or not atten- 
tion to-other facts shown by the map, 
the fact that he did inspect it and 
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the 


might have learned therefrom of the 
falsity of the statement as to loca- 
tion has been held not to take from 


him the right of reliance on that 
statement. Wolfe v. McArthur, 18 
Man. 30. (3) So, where an insvectioa 


is made for the purpose of ascertain- 
ing the presence or absence of hard- 
pan, it is not destructive of the right 
to rely upon representations respect- 
ing the fertility and productiveness 
of the land. Williamson y, Harris, 
151 S.W. 500, 167 Mo.App. 347. 


[d] Notice at outset that the pur- 
chaser must inspect the land for him- 
self, and that noéland will be sold 
anyone who has not done so, renders 
the rule particularly applicable. Davy- 
itt v. Long-Bell Farm Land Corpora- 
tion, 110 So. 88, 162 La. 59. 


[e] Frior casual view of land, at 
the time when the person seeing it has 
no thought of acquiring it, is insuffi- 
cient to call into operation the rule 
as.to inspection in order to avoid a 
justified reliance on misrepresenta- 
tions respecting it at a considerably 
later time. Edwards v. Foley, 173 N. 
W. 914, 187 Iowa 5, 


[f] Reference and inquiry.— 
Where the vendor refers the purchas- 
er to a third person fer information 
as to particular facts, and the pur- 
chaser makes the inquiry suggested 
and thereby learns all facts with ref- 
erence to the matter which are known 
to the vendor, who has relied on the 
same source of information, and has 
told the purchaser so, he cannot 
thereafter claim avoidance of the con- 
tract on the basis of the vendor’s rep- 
resentations with reference to the 
subject matter of the inquiry. Haw- 
kins v. Wells, 43 S.W. 816, 17 Tex.Civ. 
App. 360. 


[g]  Well-considered case.—Stew- 
art v. Larkin, 134 P. 186, 74 Wash. 681. 


67. See passim infra §§ 166-171. 


68. Ky.—Osborne v. Howard, 242 
S.W. 852, 195 Ky. 533 


Mich.—Kowalski v. Rusin, 217 N.W. 
768, 242 Mich. 1. 


eos Re v. Thompson, 9 Miss, 


N.Y.—Davis v. Sims, Lalor 234. 


N.D.—Asher v. Jensen, 175 N.W. 
365, 43 N.D. 355, 


Okl.—Nowka v. West, 186 P. 220, 
223, 77 Okl. 24 [quot Cyc]. 


Wash.—Conta v. Corgiat, 
746, 74 Wash. 28. 


See Stewart v. 


iB ype legs 


Salisbury Realty, 


ClLORMCO gia S.liw 15.055 tL Dom ING@. 15250 
(recognizing rule). 
69. U.S.—Shappirio vy. Goldberg, 


24 §.Ct. 259, 192 U.S. 232, 48 L.Ed. 419 
[aff 20 App.D.C. 185]; In re Miley, 
187 F.. 177; Brown v. Smith, 109 F. 
26; Hough v. Richardson, 12 F.Cas. 
No. 6,722, 3 Story 659. 


ark.—Arkadelphia Lumber Co. v, 
Thornton, 104 S.W. 169, 83 Ark. 403. 
See Neely v. Rembert, 71 S.W. 259, 71 
Ark. 91 (recognizing the rule). 


Fla.—Hancoy Holding Co. v. Lam- 
bright, los 50. Oot, LUT Mla Los 
George HE. Sebring Co. v. Skinner, 129 
So. 759, 100 Fla. 315; Hirschman v. 
erp etc., Co., 51 So. 550, 59 Fla. 
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tial investigation, he determines not to go through 
with the sale, thereupon refraining from further ex- 
amination, and subsequently the other party makes 
statements regarding the property which excuse 
or explain away the discovered defects on which the 
decision was based and the party to whom they 
are made, disregarding his former examination and 
| conclusion based thereon, enters into the sale rely- 


Ga.—Elliott v. Dolvin, 131 S.E. 300, 
34 Ga.App. 788. 


Ky.—Osborne v. Howard, 242 S.W. 
852,195 Ky. 583; Buck v. McCaughtry, 
5 T.B.Mon. 216. 


Me.—Abbott v. Fellows, 100 A. 657, 
116 Me. 173. 


Mass.—Heftye v. Kelley, 160 N.E. 
426, 262 Mass. 573; Dickinson v. Lee, 
106 Mass. 557. 


Miss.—Watson vy. Austin, 63 Miss. 
69. 


Neb.—Realty Inv. Co. v. Shafer, 137 
N.W. 873, 91 Neb. 798. 


N.J.—Freedman y. Kensico Realty 
Co., 131 A. 916, 99 N.J.Eq. 115; Con- 
don y. Sandhowe, 127 A. 101, 97 N. 
J.Eq. 204. 


N.Y.—Davis v. Sims, Lalor 234. 


Ohio.—Morgan v. Virginian Joint 
Steck Land Bank, 180 N.E. 202, 41 
Ohio App. 558. 


Or.—Larsen v. Chapin, 265 P. 441, 
125 Or. 7; Schmauder v. Dell, 246 P, 
349, 118 Or. 347. 


Utah.—Gudmundsen y. McEntyre, 
259 P. 196, 70 Utah 175. 


Man.—Rasch vy. Horne, [1930] 3 
Dom.L.R. 647 [rev 38 Man. 600, [1929] 
4 Dom.L.R. 809]. 


And see cases infra this note. 


Compare Rinella v. Faylor, 180 N. 
W. 983, 190 Iowa 707 (partial exam- 
ination held not to destroy the right to 
rely where the parties were not on an 
equal plane with reference to the 
opportunity for knowledge and where 
it was very questionable whether rea- 
sonable diligence would have disclosed 
the facts). 


But see Stockton v. White, 196 P. 
122, 51 Cal.App. 131 (holding the party 
investigating or examining excused 
from the consequences normally inci- 
dent to inspection if, because of sick- 
ness or lack of business experience, 
he is unable to inspect or investigate 
understandingly); infra § 169 text 
and note 68. 


“One who undertakes to discover 
the truth of representations made to 
him is charged with the knowledge of 
everything which a proper investiga- 
tion would disclose.” Patterson vy. 
oe ae (Tex.Civ.App.) 196 S.W. 962, 


[a] Thus (1) where the parties 
went upon the land but the buyer did 
not get down out of the wagon to in- 
spect more particularly a timber lot 
pointed out to him and did not cross a 
slough to investigate more particular- 
ly the amount of standing timber, he 
must rely upon the inspection made 
and could not rely on the vendor’s rep- 
resentations as to the amount of tim- 
ber. Longshore v. Jack, 30 Iowa 298. 
(2) The fact that the purchaser’s 
agent, viewing the land, merely went 
along the road, from which most of 
it could be seen, and did not go upon 
or over the land, is not such a cir- 
cumstance as to relieve the purchaser 
from the effect of the investigation 
and enable him to rest upon the sell- 
er’s répresentations, where the seller 
did nothing to prevent his making a 
thorough examination of the land. 
Armstrong v. Breen, 69 N.W. 1125, 101 
Iowa 9. 


‘ 
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ing solely upon the subsequent representations.7° 
Inquiry of those to whom the speaker has referred 
is not destructive but rather confirmatory of the 
fact of reliance where such parties neither have nor 
purport to give any definite information and the 
person inquiring, despite the unsatisfactory charac- 
ter of the responses, elects nevertheless to go ahead 
Moreover, a mere inspection 
will not destroy the right or the effect of reliance 
where the truth of the matter, or the falsity of the 
statement, is not patent and open to view,’? or is 
discoverable only in the use of the land,*® or re- 
quires skill, not possessed by the party misled, to 
understand and evaluate,74* for instance, where the 


with the transaction.7 


70. Neely v. Rembert, 71 S.W. 259, 
71 Ark. 91. See Pringle v. Samuel, 1 
Litt. 43, 13 Am.D. 214 (to similar ef- 
fect); Nelson v. Berkner, 166 N.W. 
347, 139 Minn. 301 (where the repre- 
sentation was made without any seri- 
ous intention of purchasing, and, aft- 
er the breaking off of the negotiation, 
the vendor went to the purchaser with 
renewed and strengthened assertions 
and representations, in reliance upon 
which the latter bought); Fishback 
v. Miller, 15 Nev. 428 (similar holding 
where a prior investigation had been 
made by a third person and the speak- 
er explained away the results of such 
investigation and induced the other 
party to resume his interest in the 
iand and enter into the sale). 

71. Liland v. Tweto, 125 N.W. 1032, 
TONED bod: 

72. U.S.—Vanderbilt v. Bishop, 
188. F. 971 [aff 199 F. 420, 117 C.C.A. 
652]. 

Cal_—_French v. Freeman, 217 P. 
515, 191 Cal. 579; Dow v. Swain, 58 P. 
271, 125 Cal. 674; Scott v. Delta Land, 
etew CO 20% ©. 889,050 Cal App: 320 
{foll Bradley v. Delta Land, etc., Co., 
207 P. 395, 57 Cal.App. 790; Lohr vy. 
Delta!) Land, ete: Co 207 BP. 396) 57 
Cal.App. 789; Delta Land, etc., Co. v. 
Perry, 207 P. 393, 57 Cal.App. 314]. 

Ga.—Briesenick v. Dimond, 126 S.E. 
306, 33 Ga.App. 394. 

Kan.—Circle v. Potter, 
83 Kan. 363. 

Ky.—Perkins v. 
218, 12 Am.D. 298. 

Mich.—Mulheron v. Henry S. Kop- 
pin Co., 190 N.W. 674, 221 Mich. 187. 

Miss.—Alexander v. Meek, 96 So. 
101, 132 Miss. 298. 

Neb.—Wineberg v. Baker, 243 N.W. 
122, 123 Neb. 411. 


IAL. BP. 479, 


Rice, Litt.Sel.Cas. 


N.J.—Burrows v. Wene, (Ch.) 26 
A. 890. 

N.D.—Liland v. Tweto, 125 N.W. 
1032, 19 N.D. 551. 

Tex.—Mason v. Peterson, (Commn. 


App.) 250 S.W. 142 [rev (Civ.App.) 
232 S.W. 567]. 

Wis.—Porter v. Beattie, 
499, 88 Wis. 22. 

See Gray v. La Plant, 167 N.W. 648, 
183 Iowa 844 (to same effect); Ste- 
venson vy. McHenry, 16 Ont. 139 (hold- 
ing that if the premises are inspected 
but there are hidden variances from 
the representation not discovered by 
the inspection, the person inspecting 
not being negligent in the manner or 
thoroughess of his inspection, he had 
a right to rely on the representations 
in so far as they affected such un- 
discovered defects). 

And see cases infra notes 75-82. 


[a] Although third persons have 
inspected land on behalf of a party, if 
he does not place any reliance on their 


59 N.W. 
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examination but is relying solely 
upon the representations made with 
reference to the land, and particularly 
if the other party is’made aware of 
that, such inspection does not bar the 
right of reliance. White v. Suther- 
land, 64 Ill. 181. 


[b] Where expert advisers are 
brought along to examine the prem- 
ises for the purpose of discovering 
the truth as to such latent matters, 
however, the rule has no application. 
Condon v. Sandhowe, 127 A. 101, 97 
N.J.Eq. 204. 

73. Pennington v. Roberg, 142 N.W. 
710, 122 Minn. 295. 

74. U.S.—Vanderbilt v. Bishop, 188 
E971 [afi 199 EF. 420; 117) CiG.A. 652]. 

Cal.—French v. Freeman, 217 P. 515, 
191 Cal. 579; Dow v. Swain, 58 P. 271, 
125 Cal. 674; Dickey v. Dunn, 252 P. 
770, 80 Cal.App. 724; Scott v. Delta 
Land, etc., Co., 207 P. 389, 57 Cal.App. 
820 [foll Bradley vy. Delta Land, etc., 
Co., 207 P. 395, 57 Cal.App. 790; Lohr 
v. Delta Land, ete., Co., 207 P. 396, 
57 Cal.App. 789; Delta Land, etc., Co. 
v. Perry, 207 P. 393, 57 Cal.App. 314]; 
Stirnus v. Adams, 195 P. 955, 50 Cal. 
App. 730. 

Minn.—Schlauderaff v. 
167 N.W. 118, 140 Minn. 25. 


N.D.—Liland v. Tweto, 
1032, 19 N.D. 551. 


Tex.—Mason v. Peterson, (Commn. 
App.) 250 S.W. 142 [rev (Civ.App.) 232 
S.W. 567]. 

Wash.—Smith v. Fletcher, 173 P. 19, 
636, 102 Wash. 218. 

75. Ala.—Manning v. Carter, 68 So. 
909, 192 Ala. 307; Shahan v. Brown, 
b2 SOs tel lou Alan 53455 Campa ve 
Camp, 2 Ala. 682, 36 Am.D. 428. 


BP aca, aka Vv. Harper, 25 Ark. 


Cal.—Harder v. Lang Realty Co., 
214 P. 1017, 61 Cal.App. 394. 


D.C.—Battelle v. Cushing, 21 D.C. 


Wortham, 


125 N.W. 


59 
Ky.—Annis v. 
553, 27 Ky.L. 56. 


Mont.—Post v. Liberty, 121 P. 475, 
45 Mont, 1. 


N.Y.—Tryon v. Lyon, 118 N.Y.S. 5, 
133 App.Div. 798. 


Or.—Jackman Vv. Northwestern 
Trust Co., 170 P. 304, 87 Or. 209. 

S.D.—Rasmussen v. Reedy, 84 N.W. 
205, 14 S.D. 15. 


Wash.—Yarnall v. Knickerbocker 
Co., 206 P, 9386, 120 Wash. 205; Shaw 
v. O’Neill, 88 P. 111, 45 Wash. 98. 


Wis.—Wilks v. MeGovern-Place Oil 
Co., 207 N.W. 692, 189 Wis. 420. 


See to same effect Campbell vy. Pe- 
terson, 174 N.W. 424, 103 Neb. 787. 


And see cases supra § 140. 
[a] Acreage of orchard and num- 


Ferguson, 84 S.W. 


TS 164, 


misrepresentations are as to the location of the 
boundary lines or the extent or area of the property 
and there are no visible conditions to indicate that 
the speaker’s statements are other than true,’® or, 
whether or not such visible marks exist, there are 
none of such a character as actually give the party 
to whom the statements are made any impression re- 
specting the subject matter of the representations,‘® 
or, in a similar case, where the misrepresentation is 
as to the width of an adjoining highway;‘’ where, 
owing to the irregular shape of the tract, or for 
other reasons, it is difficult or impossible to tell ac- 
curately what quantity of land or of a particular 
kind of land it contains;78 where the misrepresen- 


ber of trees.—Pennington v. Roberg, 
142 N.W. 7140, 122 Minn. 295. 


76. Ala.—Eliott v. Boaz, 9 Ala. 772. 


Cal.—Quarg v. Scher, 69 P. 96, 136 
Cal. 406; Eichelberger v. Mills Land, 
etc., Co., 100 P. 117, 9 Cal. App. 628. 

Conn.—Stevens vy. Giddings, 
Conn. 507. ‘ 

Neb.—Wineberg v. Baker, 243 N.W. 
122, 123 Neb. 411; Hoock v. Bowman, 
CoLiacd 389, 42 Neb. 80, 47 Am.S.R. 


45 


ee emia ge teks v. Johnson, 57 N.Y. 
oe 
Wis.—Porter v. Beattie, 59 N.W. 


499, 88 Wis. 22. 


But see Conta v. Corgiat, 132 P. 746, 
74 Wash. 28 (holding that a purchaser 
of a lot, the boundary lines of which 
were marked on the ground by physi- 
cal objects, and where there were no 
circumstances of any nature to render 
a proper estimate difficult and were 
in fact some circumstances suggest- 
ing the propriety of inquiry, was not 
entitled to a rescission on the ground 
of fraudulent misrepresentations of 
the vendor as to dimensions of the 
lot); Lake v. Churchill, 81 P. 849, 39 
Wash. 318 (rescission for misrepre- 
sentation of depth of lots held de- 
feated by fact of inspection). 


“The defendant had a right to rely 
on plaintiff’s representation as to the 
quantity of land. The acreage of land 
is a thing that cannot be seen with 
the eye at a glance, but can only be 
ascertained with accuracy by scien- 
tific measurement; and, when a ven- 
dor states to a vendee the amount of 
land in the tract which is the subject 
of the sale, such vendor will not there- 
after be heard to say, in a court of 
equity, ‘The vendee had no right to 
believe me.’”’ Quarg v. Scher, 69 P. 
96, 97, 136 Cal. 406. 


[a] Representation of quantity of 
particular kind of land included in 
the quantity conveyed is, in the same 
manner and to the same extent as a 
representation of the total amount 
sold, capable of being relied on despite 
examination by the purchaser. Sipola 
v. Winship, 66 A. 962, 74 N.H. 240; 
Best v. Offield, 110 P. 17, 59 Wash. 
466, 30 L.R.A.N.S. 55. 


77. Janus v. Olive Street Terrace 
Realty Co., (Mo.App.) 196 S.W. 81; 
Kuehl v. Scott, 119 P. 742, 66 Wash. 
318; Greiling v. McLean, 107 N.W. 
339, 128 Wis. 440. 


78. Ark.—Suter v. Mason, 227 S.w. 
782, 147 Ark. 505. But see Cox vy. 
Hart, 226 S.W. 522, 148 Ark. 653 (con- 
trary result where party examining 
was i farmer of many years experi- 
ence). 


Ky.—Pringle v. Samuel, 1 Litt. 43, 
13 Am.D. 214. 


Miss.—Alexander v. Meek, 96 So. 
101, 132 Miss. 298. 


. 


For later cases. developments and changes in the law see Annotations, same title and section number. 


. 


o 


§§ 164-165] 


tation consists in the vendor’s pointing out, or oth- 
erwise indicating, as that being sold, land which is 
in faet different from that constituting the subject 
matter of the sale;7® where the season or weather 
conditions result in concealing the true qualities of 
the property so that they are not readily visible or 
open to ordinary inspection ;°° where the represen- 
tation is as to value of securities given as consider- 
ation for land and their worth is only discoverable 
at all by a careful investigation by a trained account- 
ant;°1 or where the misrepresentation is as to the 
terms of a lease or the amount of rent paid for the 
premises.5* Even then, however, where the state- 
ment does not purport to be precise but is a mere 
approximation, an inspection, with opportunity to 
measure and determine, may cut off the right to rely 
on the statement;*? and a like result has been 
reached where it appears that there has been not 
only an inspection, but a long continued acquaint- 
ance and familiarity with the land sold on the part 
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of the person to whom the representations have 
been made.*4 


[§ 165] (dd) Opportunity To Be Informed. It 
is not sufficient in all cases to preclude the right of 
reliance, where positive statements or assurances 
are made, that the party misled may have had ac- 
cess to accurate information;’® and the existence 
of opportunities for examination or of sourees of 
information is not always sufficient of itself to 
operate thus.8® Thus it has been held that it is 
immaterial that the person deceived had available 
the opportunity and means of correctly informing 
himself unless he take some steps in making an 
independent investigation of the facts,°* even where 
there are circumstances putting him on inquiry as to 
their possible inaccuracy,®* or, even where such steps 
have been taken, in the absence of circumstances of 
suspicion indicating the necessity of resorting more 
fully to the means of information before him.*® 
Nevertheless, where the means of information are at 


Mo.—McGhee vy. Bell, 70 S.W. 493, 
170 Mo. 121, 59 L.R.A. 761. 

Neb.—Wineberg v. Baker, 243 .N.W. 
122, 123 Neb. 411. 

Or.—Jeffreys v. Weekly, 158 P, 522, 
81 Or. 140. 2 

Tex.—Mason v. Peterson, (Commn. 
App.) 250 S.W. 142 [rev (Civ.App.) 232 
S.W. 567]. 

Wash.—Best v. Offield, 110 P. 17, 59 
Wish 54665. 30) peat AGN. Ss Dow mee 
Conta v. Corgiat, 132 P. 746, 74 Wash. 
28 (recognizing rule). 

Wis.—Meloy v. Peterson, 75 N.W. 
161, 99 Wis. 489. 

See to same effect Belknap v. Sea- 
ley, 14 N.Y. 143, 67 Am.D. 120; In re 
Arnold, 14 Ch.D. 270. 

79. Cal.—Peardon v. Markley, 195 
Pe t0; 50\Cal App. 25%: 

Colo.—Plank v. Maxwell, 136 P. 465, 
25 Colo.App. 158. 

D.C.—Battelle v. Cushing, 21 D.C. 
59. 

Tll.—Kirkland v. Lott, 33 Am.D. 435, 
Seale oe 

Iowa.—Selby v. Matson, 114 N.W. 
609, 137 Iowa 97, 14 L.R.A.N.S. 1210. 

Mo.—Hickey v. Drake, 47 Mo. 369. 


Neb.—Stochl v. Caley, 67 N.W. 783, 
48 Neb. 786. 

Wash.—Freeman vy. Gloyd, 
1051, 1053, 43 Wash. 607, 716. 

And see cases passim supra § 137. 

[a] Vendor is presumed to know 
location and identity of his land and 
purchaser may rely on his represen- 
tations in that particular although ac- 
tually shown particular land, unless 
informed or put on inquiry to the con- 
trary. Selby v. Matson, 114 N.W. 609, 
137 Iowa 97, 14 L.R.A.N.S. 1210. 


80. Ga.—Briesenick y. Dimond, 126 
S.E. 306, 33 Ga.App. 394. 

Iowa.—King v. Dykema, 195 N.W. 
233; Knapp v. Schemmel, 124 N.W. 
309. 


865. P; 


Miss.—Oswald v. McGehee, 28 Miss. 
340. 

Nev.—Fishback v. Miller, 15 Nev. 
428. 

Wis.—Porter v. Beattie, 
499, 88 Wis. 22; Risch v. Von Lil- 
lienthal, 34 Wis. 250. 

See Gyles v. Stadel, 233 N.W. 339, 
252 Mich. 349; Wright v. Weeks, 14 
Alta.L. 467 (both to same effect); 
Neely v. Rembert, 71 S.W. 259, 71 Ark. 
91 (allowing rescission under such a 
state of facts); Woodward v. West- 
ern Canada Colonization Co., 158 N. 


59 N.W.- 


W. 706, 134 Minn, 8, L.R.A.1917C 270 
(avoiding a sale for representations 
respecting freedom from weeds, where 
an inspection had been made but at 
such a time of year that the weeds 
were dried up, so that, although their 
existence was visible, their kind and 
extent was not). 

81. Dow v. Swain, 58 P. 271, 125 
Cal. 674; Liland v. T'weto, 125 N.W. 
1032, 19 N.D. 551. 

82. Briggs v. Dunne, 48 N.E. 48, 
168 Ill. 221, 

83. Kafka v. Grant, 63 A. 900, 73 
N.J.Law 451. See to same effect Dick- 
inson y. Lee, 106 Mass. 557. 

84 Hazlip v. Austill, 4 Ky.L. 982; 
Mires v. Summerville, 85 Mo.App. 183: 
Shuler v. Williams, 99 S.E. 819, 112 
S.C. 349. 

85. Ala.—Shahan v. Brown, 52 So. 
737, 167 Ala. 534. 

Cal.—Koblick v. Larson, 207 P. 929, 
57 Cal.App. 462; Peardon vy. Markley, 
L955. Oe bOrCalApp. 2s habern ve 
Piedmont Heights Bldg. Co., 143 P. 
319, 25 Cal.App. 222; Winkler vy. Jer- 
rue, 129 P., 804, 20 Cal. App. 555. 


Colo.—Bucci y. Pizza, 6 P.(2d) 5, 90 
Colo. 30. 

Minn.—Bonness v. Felsing, 106 N. 
W. 909, 97 Minn. 227, 114 Am.S.R. 707. 


N.Y.—Kaston vy. Zimmerman, 183 N. 
Y.S. 615, 192 App.Div. 511. 

Tex.—Buchanan v. Burnett, 119 S. 
W. 1141, 102 Tex. 492, 132 Am.S.R. 900 
{aff 114 S.W. 406, 52 Tex.Civ.App. 68]. 

Va.—Hull v. Fields, 76 Va. 594. 


Wash.—Connell v. McGill, 214 P. 1, 
124 Wash. 350. 


See Wiest v. Garman, 9 Del. 
(recognizing rule). 

And see passim infra §§ 166-171. 

86. Ala.—Shahan vy. Brown, 52 So. 
737, 167 Ala. 534; Baker v. Maxwell, 
14 So. 468, 99 Ala. 558. 


Cal.—Tracy v. Smith, 165 P. 535, 175 
Cal. 161; Dow v. Swain, 58 P. 271, 125 
Cal. 674; Dohrman v. J. B. Roof, Inc., 
291 P. 879, 108 Cal.App: 456; Dickey v. 
Dunn, 252 P. 770, 80 Cal.App. 724; 
HKichelberger v. Mills Land, etce., Co., 
LO0SP. 117,59, Cal App: 623: 

Conn.—Sherwood v. Salmon, 5 Am. 
D. 167, 5 Day 439. 


Md.—Doyle vy. Whittridge, 55 A. 459, 
9% Md. 711. 


BD irs ghee, v. Rogers, 19 Minn. 


119 


: Miss.—Hall vy. Thompson, 9 Miss. 
43. 


Mo.—Parish v. Casner, 282 S.W. 392, 
411 [quot C.J.]. 
N.M.—Bell v. Kyle, 192 P. 512, 27 


N.M. 9 
N.D.—Liland v. Tweto, 125 N.W. 


1032, 19 N.D. 551. 
Pa.—Spalding v. Hedges, 2 Pa. 240. 


Va.—Grosh v. Ivanhoe Land, ete., 
Co., 27 S.E. 841, 95 Va. 161; Wilson v. 
Carpenter, 21 S.E. 243, 91 Va. 183, 50 
Am.S.R. 824. 


Wash.—Bliss v. 
979, 136 Wash. 32. 


Eng.—In re White, [1896] 1 Ch. 
637; Redgrave v. Hurd, 20 Ch.D. 1. 


Man.—Wolfe v. McArthur, 18 Man. 
30. 
And see cases infra notes 87-89. 


87. Stevenson v. Cauble, 118 S.W. 
811, 55 Tex.Civ.App. 75. See Cork v. 
Cook, 48 S.E. 757, 56 W.Va. 51 (dictum 
to same effect). 


88. See case infra this note. 


{a] Tllustration.—Where the ven- 
dor’s agent pointed out as the land to 
be sold property other than that ac- 
tually designed for sale, and on his 
return, with the proposing purchaser 
from the trip of inspection he and his 
principal got into a discussion as to 
the location of the lands forming the 
subject matter of the intended sale, 
and the vendor himself offered per- 
sonally to take the purchaser and 
point out to him the correct parcel, 
but the latter refused and expressed 
himself content to buy in reliance on 
the agent’s representations, it was 
held that he might properly so rely 
and could avoid the sale if they were 
untrue. Stevenson v. Cauble, 118.S.W. 
811, 55 Tex.Civ.App. 75. 


89. Redgrave v. Hurd, 20 Ch.D. 1. 


[a] Thus, where the vendor made 
representations in an advertisement 
and the purchaser thereupon went to 
seo him, had a personal interview 
with him, and examined certain books, 
but failed to examine certain other 
papers which were at hand and point- 
ed out by the vendor with the assur- 
ance that they contained the evidence 
of other facts material to, and show- 
ing the truth of, the representations, 
there being no circumstances rais- 
ing any suspicion of the untruth of 
the statement, failure of the purchas- 
er to examine the papers, thus point- 
ed out, which would have revealed 
the falsity of the representation, did 
not destroy the right or the effect of 
Age oie Redgrave v. Hurd, 20 Ch. 


Clebanek, 238 P. 


616 [66 C.J.] 


hand and equally accessible to both parties so that, 
with ordinary prudence or diligence, they might re- 
ly on their own judgment, generally they must be 
presumed to have done so,®® or, if they have not 
informed themselves, must abide the consequences 
of their own inattention and carelessness. 
the representations are such as are calculated to lull 
the suspicions of a careful man into a complete re- 
liance thereon,®? it is commonly held that, where 
the means of knowledge are readily available, and 
the vendor or purchaser, as the case may be, has the 


90. Farnsworth v. Duffner, 12 S.Ct. 
164, 142 U.S. 48, 35 L.Wd. 931; Mather 
v. Barnes, Keighley & Greer, 146 F. 
1000; Lange v. Mayo, 294 S.W. 12, 173 
Ark. 583; Lone Rock Bank v. Pipkin, 
276 S.W. 588, 169 Ark. 491; Darien ova 
Bibb, 221 S.W. 1061, 148 Ark. 580; 
English v. North, 166 S.W. 577, 112 
Ark. 489; Carwell v. Dennis, 143 S.W. 
135, 101 Ark. 603; Wright v. Boltz, 
Ses Weecdls ST Arikng56 74 Storthz, ve 
Arnold, 84 S.W. 1036, 74 Ark. 68: 
Wilson v. Strayhorn, 26 Ark. 28; 
Yeates v. Pryor, 11 Ark. 58; Morel v. 
Masaisikt, £64 No. (205, 8e5) Lil 74a); 
fake va Tyree, 19) SS.) 787, 90" Va: 
719: 


91. 
26; 


U.S.—Brown v. Smith, 109 F. 
Hough v. Richardson, 12 F.Cas. 
No. 6,722, 3 Story 659. See Vanderbilt 
v. Bishop, 188 F. 971 [aff 199 F. 420, 
117 C.C.A.° 6521; Kine v.. Lamborn, 
186 FE. 21, 108 C.C.A. 123 (both recog- 
nizing rule). 

Ala.—Rarden v. Badham, 38 So. 
1029, 142 Ala. 500; New Orleans, etc., 
Coal, ete., Co. v. Musgrove, 7 So. 747, 
90 Ala. 428. 

Ark.—Lange v. Mayo, 294 S.W. 12, 
173 Ark. 583; Lone Rock Bank v. Pip- 
kin, 276 S.W. 588, 169 Ark. 491; Dar- 
nell v. Bibb, 221 S.W. 1061, 143 Ark. 
580; English v. North, 166 S.W. 577, 
112 Ark. 489; Carwell v. Dennis, 143 
S.W. 135, 101 Ark. 603; Wright Vv. 
Bolez, wills SHOW. 204. 8% Ark. 567; 
Storthz v. Arnold, 84 S.W. 1036, 74 
Ark. 68; Wilson v. Strayhorn, 26 Ark. 
28; Yeates v. Pryor, 11 Ark. 58. 


Cal.—Ward v. Packard, 18 Cal. 391. 

Del.— Wiest v. Garman, 9 Del. 119. 

D.C.—Lipschutz v. Phillips, 51 App. 
DIG. 20, /273, B.1 48. 

Fla.—Geo. E. Sebring Co. v. 
ner, 129 So. 759, 100 Fla. 315. 

Ga.—Collier v. Harkness, 26 Ga. 362, 
71 Am.D. 216; Briesenick v. Dimond, 
126 S.E. 306, 38 Ga.App. 394. 


Tll.—Morel v. Masalski, 164 N.E. 
205, 383 Ill. 41; Brady v. Cole, 45 N.E. 
438, 164 Ill. 116; Moore v. Recek, 44 
N.E. 868, 163 Dll. 17; Douglass v. 
Littler, 58 Ill. 342. 


ind.—Frenzel v. Miller, 37 Ind. 1, 
10 Am.R. 62. 


Ky.—Smith v. Corbin, 123 S.W. 277, 
135 Ky. 727; Sohan v. Gibson, 80 S.W. 
1173, 118 Ky. 403, 26 Ky.L. 279; Clark 
v. Tanner, 38 S.W. 11, 100 Ky. 275, 19 
Ky.L. 590; Gimblin v. Harrison, Ky. 
Dec. 315, 2 Am.D. 720. See Hazlip 
v. Austill, 4 Ky.L. 982 (to same ef- 
fect). 


Skin- 


Mass.—Heftye v. Kelley, 160 N.E. 
426, 262 Mass. 573. 

Minn.—Brooks v. Hamilton, 15 
Minn. 26. 

Miss.—Hall vy. Thompson, 9 Miss. 
443. 


Mo.—McCaw v. O’Malley, 249 S.W. 
41, 298 Mo. 401; Langdon v. Green, 49 
Mo. 363; Mires v. Summerville, 85 
Mo.App. 183. See Bishop v. Seal, 
87 Mo.App. 256 (recognizing rule). 
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Neb.—Realty Inv. Co. v. Shafer, 137 
N.W. 873, 91 Neb. 798; McKibbin v. 
Day, 98 N.W. 845, 71 Neb. 280. But 
see Hoock v. Bowman, 60 N.W. 389, 
390, 42 Neb. 80, 47 Am.S.R. 691. (hold- 
ing that there was no duty to inspect 
public records, but broadly stating the 
rule to be that “The purchaser of real 
estate has a right to believe and rely 
upon representations made to him by 
his vendor as to the character, qual- 
ity, and location of the property when 
the facts concerning which the repre- 
sentations are made are unknown to 
the vendee; and if a vendor makes 
material representations as to the 
character, quality, and location of his 
real. estate, and the vendee believes, 
relies, and acts upon these represen- 
tations, and they turn out to be false, 
the vendor cannot then shield him- 
self from the consequences of his 
fraudulent conduct by interposing the 
plea of laches on the part of his 
vendee. This rule is supported by 
all the authorities. Where one as- 
sumes to have knowledge of a sub- 
ject of which another may be igno- 
rant, and knowingly makes false 
statements regarding it, upon which 
the other relies to his injury, the par- 
ty who makes such statements will 
not be heard to say that ‘the person 
who took his word, and relied upon it, 
was guilty of such negligence as to 
be precluded from recovering compen- 
sation for injuries which were inflict- 
ed on him under cover of falsehood. 
The omission by one of the parties to 
an agreement to make inquiries as to 
the truth of facts stated by the other 
cannot be imputed to him as negli- 
gence. Every contracting party has 
an absolute right to rely on the ex- 
press statement of an existing fact, 
the truth of which is known to the op- 
posite party, and unknown to him, as 
the basis of a mutual agreement’). 


N.Y.—Taylor v. Fleet, 4 Barb. 95 
[rev on other grounds 1 Barb. 471]. 
But see Wright v. Deniston, 29 N.Y. 
S. 718, 719, 9 Mise. 79 (“a defrauded 
party owes no duty of vigilance to 
him who is guilty of the fraud ‘and 
he is under no obligation to investi- 
gate and verify statements to the 
truth of which the other party to the 
contract, with full means of knowl- 


edge, has deliberately pledged his 
faiths), 
N.C.—Anderson y. Rainey, 5 S.E. 


189, 100 N.C. 338. 
Ohio.—Crist v. Dice, 18 Ohio St. 536. 


Okl.—Nowka v. West, 186 P. 220, 77 
Okl. 24; Long v. Kendall, 87 P. 670, 
17 Okl. 70. 


Philippine.—Azarraga v. Gay, 52 
Philippine 599; Tang Ah Chan vy. 
Gonzalez, 52 Philippine’ 180. 

S.C.—Mobley v. peat eet, 85 S. 
DOL estas lO ISO SyBIT 

Tenn.—Kerns v. Perry, (Ch.A.) 48 
S.W. 729; Leiker v. Henson, (Ch.A.) 
41 S.W. 862. 


Tex.—Jones v. Herring, (Civ.App.) 
16 S.W.(2d) 325. 
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opportunity by investigation or inspection to dis- 
cover the truth with respect to matters concealed or 
misrepresented, without prevention or hindrance by 
the other party, of which opportunity he is or should 
be aware, and where he nevertheless fails to exer- 
cise that opportunity and to discover the truth, 
he cannot thereafter assail the validity of the con- 
tract for fraud, 
respecting matters which should have been ascer- 
tained,® in the absence of special circumstanc- 


misrepresentation, or concealment 


Utah.—Gudmundsen v. McEntyre, 
259 P96, TOO Utahns: 

Va.—Max Meadows Land, etc., Co. 
v. Brady, 22 S.E. 845, 92 Va. 71; Lake 
v. Tyree, 19 S.E. 787, 90 Va. .719. 


Wash.—Lake v. Churchill, 81 P. 849, 


39 Wash. 318; Washington Cent. Imp. 
oe v. Newlands, 39 P. 366, 11 Wash. 


But see Sherwood v. Salmon, 5 Day 
(Conn.) 439, 449, 5 Am.D. 167 [overr 
Sherwood v. Salmon, 2 Day (Conn.) 
128] (“it is a clear position, that a 
man may recover. damages for a 
fraud, though he did not exercise or- 
dinary care and caution’’). 

“A person in possession of his men- 
tal faculties is not justified in relying 
upon representations made, when he 
has ample opportunity to ascertain 
the truth of the representations be- 
fore he acts. When he is offered the 
opportunity of knowing the truth of 
the representations, he is chargeable 
with knowledge. If he does not avail 
himself of the means of knowledge 
open to him, he cannot be heard to 
say he was deceived by the mis- 
representations.’”* Morel v. Masalski, 
164 N.E. 205, 207, 333 Ill. 41. 


“The common law affords to every 
one a reasonable protection against 
fraud in dealings, but does not go to 
the romantic length of giving an in- 
demnity against the consequences of 
indolence or folly or a careless in- 
difference to the ordinary and acces- 
sible means of information.” 2 Kent 
Comm. p 485 [quot Lake v. Tyree, 19 
S.E. 787, 90 Va. 719]. 


$2. Rupart v. Dunn, 30.S.C.L. 1012 
een infra § 166 text and notes 


93. Ala.—New Orleans, etc., Coal, 
rey, Co. v. Musgrove, 7 So. 747, 90 Ala. 

Ark.—Lone Rock Bank v. Pipkin, 
276 S.W. 588, 169 Ark. 491; Arkadel- 
phia Lumber Co. v. Thornton, 104 S.W. 
169, 83 Ark. 403; Storthz v. Arnold, 
84 S.W. 10386, 74 "Ark. 68. See Grider 
v. Clopton, 27 Ark. 244 (dictum to 
same effect). 


Cal.—Ward v. Packard, 18 Cal. 391. 


Colo.—Pestal v. O’Donnell, 254 P. 
764, 81 Colo. 202. 


Del.—Wiest v. Garman, 9 Del. 119. 


D.C.—Lipschutz v. Phillips, 51 App. 
D.C. 205°273 WS 748. 


Fla.—Stokes v. Victory Land Co., 
128 So. 408, 99 Fla. 795; Glass v. 
Craig; 91 So. 332, 88 Hila. 408; Hirsch- 
mann y. Hodges, ete, Co, 51 So. 550, 
59 Ela. 517. 


Ga.—Morrison v. Colquitt County, 
167 S.E. 321; Brannen v. Brannen, 69 
S.E. 1079, 135 Ga. 590; Fuller v. Buice, 
6 S.E. 17, 80 Ga. 395; Allen v. Gibson, 
53 Ga. 600; Tindall v. Harkinson, 19 
Ga. 448; Elliott v. Dolvin, 131 S.B. 
300, 34 Ga.App. 788; Briesenick Vv. 
Dimond, 126 S.E. 306, "33 Ga.App. 394; 
Newbern v. Milhollin, 120 S.E. 637, 31 
Ga.App. 247; Clark v. Adams, 116 S.B. 
122,29 Ga. App. 496; Walton v. Avera 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 165] : 


es,?4 


Loan & Investment Co., 110 S.E. 333, 
28 Ga.App. 56; Dean v. Merchants’ & 
Farmers’ Bank, 101 S.E. 196, 24 Ga. 
App. 475, 485. See Cohron v. Wood- 
land Hills Co., 139 S.H. 56, 164 Ga. 581; 
Thompson v. Boyce, 11 S.E. 353, 84 
Ga. 497 (both recognizing rule). 


Ill.—Plummer v. Rigdon, .78 [ll. 
222, 20 Am.R. 261; Tuck v. Downing, 
76 Ill. 71; Miller v. Craig, 36 Ill. 109; 
Worthington v. Gross, 72 Ill.Anp. 337; 
Day v. Milligan, 72 Til. App. 324. 

La.—Pike v. Kentwood Bank, 83 So. 
904, 146 La. 704. 


Minn.—Brooks _ v. 
Minn. 26. f 

Miss.—Bell v. Henderson, 7 Miss. 
311. See Anderson v. Hill, 20 Miss. 
679, 51 Am.D. 130. 


Mo.—Langdon v. Green, 49 Mo. 363; 
Mires v. Summerville, 85 Mo.App. 183. 


N.J.—Denman vy. Mentz, 52 A. 1117, 
63 N.J.Eq. 613. 


N.Y.—Long v. Warren, 68 N.Y. 426; 
Taylor v. Fleet, 4 Barb. 95 [rev on 
other grounds 1 Barb. 471]; Davis v. 
Sims, Lalor 234. See Kaston v. Zim- 
merman, 183 N.Y.S. 615, 192 App.Div. 
511 (recognizing rule), 


N.C.—Peyton v. Griffin, 143 S.E. 525, 
195 N.C. 685. See Walsh v. Hall, 66 
N.C. 233 (recognizing rule). 


Okl.—Nowka v. West, 186 P. 220, 77 
Okl. 24; Long v. Kendall, 87 P. 670. 
17 Okl. 70. 

Or.—Union Savings & Loan Ass'n vy. 
Getty, 296 P. 878, 135 Or. 565; Larsen 
v. Chapin, 265 P. 441, 125 Or. 7; Whal- 
en v. Tipton, 50 P. 1016, 31 Or. 566. 


Pa.—Clapp v. Hoffman, 28 A. 362, 
159 Pa. 531; Zitek v. McCabe, 92 Pa. 
Super. 422. . 


Philippine.-—Tang Ah Chan v. Gon- 
zalez, 52 Philippine 180. 


S.C.—Mobley v. Quattlebaum, 85 S. 
E. 585, 101 S.C. 221; Rupart v. Dunn, 
30 S.C... 101. 


Utah.—Gudmundsen v. McEntyre, 
259-P. 196, 70 Witah, 1755. Short =x: 
Pierce, 39 P. 474, 11 Utah 29 [appeal 
dism 17 S.Ct. 998, 41 L.Ed. 1179]. 


Va.—Wren v. Moncure, 28 S.E. 588, 
95 Va. 359; Lake v. Tyree, 19 S.E. 787, 
90 Va. 719. 


Wash.—Lake v. Churchill, 81 P. 849, 
39 Wash. 318; West Seattle Land, 
etc., Co. v. Herren, 48 P. 341, 16 Wash. 
665; Washington Cent. Imp. Co. v. 
Newlands, 39 P. 366, 11 Wash. 212. 
See Connell v. McGill, 214 P. 1, 124 
Wash. 354; O’Connor v. Lighthizer, 
75 P. 643, 34 Wash. 152 (both recog- 
nizing rule). 2 

W.Va.—Wamsley v. Currence, 25 W. 
Va. 543. 


Hamilton, 15 


Wis.—Daly yv. Brennan, 57 N.W. 
963, 87 Wis. 36. 
Man.—Rasch v. Horne, [1930] 3 


Dom.L.R. 647 [rev [1929] 38 Man. 
600, 4 Dom.L.R. 809]; Hamilton v. 
Margolius, 24 Man. 484. 


See Negley v. Wilson, 14 Ind. 215 


particularly where the sources of information 
are furnished and attention directed to them,®® as, 
for example, where the source of accurate informa- 
tion is indicated or referred to in the contract.?¢ 
course, unless the party misled had in fact some 
means of knowing or ascertaining the truth or falsity 
of the material representations, the above stated 
principles®* have no application;®* and the same is 
true where extraordinary diligence or skill in exami- 
nation or investigation would be required for the 
truth to be discovered;°® thus, where the truth is 
such as would not be apparent on a reasonable, ordi- 


VENDOR AND PURCHASER 


investigation is 


Of 


the vendor’s 


Fishback v. Miller, 
Daly v. Bernstein, 28 P. 
380 (both recognizing 


(to same effect); 
15 Nev. 428; 
764, 6 N.M. 
rule). 

[a] Failure to read contract.— 
Plaintiff, suing to rescind a purchase 
of agricultural lands, and seeking to 


recover what he has paid from de- 
fendant agent, who negotiated the 
contract, but was not a party, the 


princinal also being joined as de- 
fendant, cannot be denied relief be- 
cause of his alleged gross negligence 
in not reading the contract, which 
would have revealed only that the 
agent was acting as such. Peterson 
SR oe 172 N.W. 460, 187 Iowa 


[b] Where abstract is furnished, 
the vendor has no right to predicate 
fraud on representations contrary to 


what the abstract discloses on its 
face. Lake v. Churchill, 81 P. 849, 
39 Wash, 318. 


Volustarily making sketchy or par- 
tia’ investigation see supra § 164 text 
and note 69 

94. See passim infra §§ 166-171. 

95. New Orleans, etc., Coal, ete., 
Co. v. Musgrove, 7 So. 747, 90 Ala. 
428. 

96. See case infra this note. 


[a] Thus a misrepresentation as 
to the cost of a house being built 
upon the land may not be relied on 
where the fact can be ascertained 
from the plans and specifications for 
the house and they are expressly re- 
ferred to in the contract. Plummer 
v. Rigdon, 78 Ill. 222, 20 Am.R. 261. 

97. See supra text and notes 90-96. 


98. Baker v. Maxwell, 14 So. 468, 
99 Ala. 558; Floyd v. Boss, 163 S.E. 
606, 174 Ga. 544; Van Horn vy. Cham- 
bers, 154 P. 1084, 89 Wash. 5538. 


99. Ala.—Camp v. Camp, 2 Ala. 
632, 36 Am.D. 423. 


Cal.—Dow v. Swain, 58 P. 271, 125 
Cal. 674. 

WMinn.—Ballard v. Lyon, 131 N.W. 
320, 114 Minn. 264, 38 L.R.A.N.S. 301. 


N.D.—Liland v. Tweto, 125 N.W. 
1032) 199N.D. 551; 


Wash.—Christensen vy. Koch, 148 P. 
585, 85 Wash. 472. 


See Condon v. Sandhowe, 127 A. 101, 
97 N.J.Eg. 204 (dictum to same ef- 
fect). 

“Whilst the law exacts ordinary 
care and diligence on the part of the 
purchaser to ascertain the quality and 
quantity of the article he is about 
to purchase, and ‘does not go to the 
romantic length of giving indemnity 
against the consequences of indolence 
or folly, or a careless indifference to 
the ordinary and accessible means of 
information,’ it does not exact extra- 
ordinary diligence, but as to those 
facts which, by ordinary diligence 
could not be ascertained, it permits 
a reliance on the assertions of the 
party, who from his opportunities, has 
the means of knowledge.” Camp v. 
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nary investigation, the opportunity to make such an 


of no significance,* particularly 


where the external appearance of the property tends 
to confirm the assurances of the speaker and to aid 
in the deception.” 


Existence of public records. 
puble records exist and are conveniently located 
for inspection by the buyer has been held not to be 
in itself such an opportunity for investigation as 
to affect adversely a purchaser’s right to rely on 
representations or wrongful conceal- 
ments with reference to title® 


The mere fact that 


or eneumbrane- 


Camp, 2 Ala. 632, 636, 36 Am.D. 423. 
1. Ala.—Camp v. Camp, supra. 
Cal.—Riskind v. Frank Meline Co., 

13 P.(2d) 388, 124 Cal.App. 628. 
DC.—Turner v. Brewer, 54 App.D. 

C. 363, 298 E. 685. 
N.D.—Liland v. Tweto, 

1032,-19 N.D. 551. 
Tenn.—Hampton  v. 

Tenn.Ciy.A. 419. 

See Daly v. Bernstein, 28 P. 764, 
6 N.M, 380 (to same effect). 

2. Green v. Turner, 86 F. 837, 30 
C.C.A. 427 [aff 80 F. 41]; Turner v. 
Brewer, 54 App.D.C. 363, 298 IF. 685. 
Past Ala.—Young vy. Harris, 2 Ala. 

Towa.—Anderson v. Buck, 24 N.W. 
10, 66 Iowa 490. 

Ky.—yYoung v. Hopkins, 6 T.B.Mon. 
18. See Campbell v. Whittingham, 5 
J.J.Marsh. 96, 20 Am.D. 241 (dictum to 
same effect). 

Miss.—Parham v. Randolph, 5 Miss. 
435, 35 Am.D. 403. 

N.M.—Daly v. Bernstein, 28 P. 764, 
6 N.M. 380. 


125 NW. 


Hancock, 4 


Pa.—Vernam v. Wilson, 31 Pa, 
Super. 257. 
A AN v. White, 12 Heisk. 
Tex.—Morris v. Brown, 85 S.W. 
1015, 38 Tex.Civ.App. 266. See Fahey 


v. Kaies, (Civ.Apvp.) 181 S.W. 782 (to 
same effect). But see Simmang vy. 
Harris, (Civ.App.) 27 S.W. 786 (con- 
trary holding where the title repre- 
sented as a good fee simple title was 
known to depend on the terms of a 
will, which was on record). 


Sask.—Strickee v, Ruckerman, 7 
Sask.L. 371 


See Tethen v. Hall, 41 S.W. 733, 
140 Mo. 270 (similar holding where 
the speaker by his language and con- 
duct induced the other party not to 
search the records or make any in- 
vestigation of the truth of his state- 
ments). 


Compare Barnard v. Duncan, 38 Mo. 
170, 187, 90 Am.D. 416 (stating that 
“In reference to examining records. 

. Of course, the party may ex- 
amine the records or not at his own 
peril. In other words if the 
purchaser buys real estate and takes 
a deed without covenant of warranty, 
he takes the risk of title on himself; 
he must examine the title for himself, 
and so far the rule of caveat emptor 
may be said to apply to him. But 
misrepresentations or suppression of 
material facts are matters collateral 
to the written contract or deed, and 
may be inquired into on the ground 
of fraud”). 

But see Harris v. Zeuch, 187 So. 135, 
103 Fla. 183 (to contrary effect); 
Thacker v. Newton, 121 So. 470, 97 
Fla. 444 (intimating that, had there 
not been an actually fraudulent in- 
tention present, failure to inspect the 
records as to title might have con-. 
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es;* in like manner, the fact that the truth as to the 
location, extent, or boundaries of the property might 
be discovered by reference to plats or publie records 
in fact available does not impose on the party to 
whom the statements are made any such duty to 
examine such sources of information as to destroy 
the right of reliance;® moreover, the fact that pub- 
lie records would reveal the truth as to the existence 
of ordinances for the construction or improvement 
of abutting ways or alleys which are claimed to have 
been provided for,® the inclusion of the land within 
a drainage district,’ the soil characteristics of the 
land,® or the validity or priority of mortgages trans- 
ferred as the purchase price of land and falsely stat- 
ed by the purchaser to be valid prior encumbrances,? 
does not destroy the right to rely on the represen- 
tations; and while there is authority holding that, 
as regards a representation as to the assessed value 
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taxed, the tax books and records constitute construc- 
tive notice and the party misled must investigate or 
else suffer the consequences,'® there is other author- 
ity to the contrary." 

[§ 166] bb. Extension or Enlargement of Right— 
(aa) In General. Notwithstanding the ordinary 
rules with respect to the effect of circumstances cal- 
culated to arouse suspicion,!” of investigation and 
inspection,!* or of the opportunity to investigate or 
inspect,!4 and to the usual unavailability of repre- 
sentations as to opinions,!® value,?® or future hap- 
penings or conduct,” or statements of law,*® for the 
purpose of establishing fraud or misrepresentation, 
there may be special circumstances growing out of 
the conduct of one of. the parties or from the rela- 
tions between them, which modify the operation of 
those rules so as to preserve the right of reliance 
on the availability of fraud, misrepresentation, or 


of property or the amount for which property is 


stituted inexcusable carelessness pre- 
cluding rescission). 


“The question is, does a record of 
title provided for by the government 
furnish such knowledge of the actual 
state of the title as to make it in- 
cumbent upon all purchasers to con- 
sult that source of knowledge before 
purchasing, or to suffer from so fail- 
ing should the title prove defective, 
although the vendor represented the 
title to be good? In other words, is 
the presence of a record title kept 
by the government so potent as a no- 
tice as to relieve the vendor from the 
need of making representations, and 
are those representations valueless if 
made? To that position must this 
contention come. Now, the fact is 
that a government record is not neces- 
sarily true. In this very case, if the 
claim of the defendant in regard to 
the lost deed is true, then the record 
in the recorder’s office is not true, 
for the alleged lost deed is not of rec- 
ord, and, even though the plaintiff 
had sought out the record, she would 
either have had to throw up the bar- 
gain, or to rely upon the representa- 
tions of the defendant as to the actual 
title. Asa matter of fact, the record 
title kept by the government has but 
one purpose,—to protect innocent pur- 
chasers who may buy with simply the 
knowledge of the record, either actual 
or constructive. Such a record does 
not have for its purpose the protec- 
tion of a vendor who may fraudulent- 
ly sell the property to a party, even 
though that party might have found 
by the record that the title was im- 
perfect. We do not think it was ever 
intended to prevent vendors from 
stating the actual fact, or assuming 
to, and allowing the vendee to rely 
upon those representations, If the 
record in this case did not state the 
fact as to the title, why should not 
the plaintiff rely upon the representa- 
tions of the defendant, and if they 
aro false, and she, relying upon them, 
and they being material, is injured, 
why ought she not to have her dam- 
ages? If the record is not true, and 
does not pretend to be absolutely, why 
should a person seek out that for in- 
formation which cannot give them 
the facts as truly as the one claiming 
the title? It seems to us that by no 
ordinary diligence which the plaintiff 
was in law called upon to use could 
she have found out the actual truth 
as to the title, and that she might 
legally then have relied upon the 
representations of the defendant.” 
Daly v. Bernstein, 28 P. 764, 765, 6 N. 


M. 380. 


[a]. Existence of prior conveyance 
of mineral rights pertaining to the 
land sold, if not disclosed, may be a 
concealment vitiating the sale, even 
though such conveyance was discov- 
erable by inspection of the records. 
Vernam vy. Wilson, 31 Pa.Super. 257. 


Record as notice affecting claim of 
pone fide purchase see infra §§ 968— 


4 U.S.—Linn v. Green, 17 F. 407, 
5 McCrary 380. 


Ala.—Drake v. Nunn, 97 So. 211, 210 
Ala. 136; Cullum v. Mobile Branch 
Bank, 4 Ala. 21, 37 Am.D. 725. 


Cal.—Cameron v. Evans Securities 
Corporation, 6 P.(2d) 272, 119 Cal.App. 
164; Switzler v. Robert A. Klein & 
Co., 271 P. 367, 94 Cal-App. 410. But 
see Ward v. Packard, 18 Cal. 391 
(holding the contrary to be true, at 
least if the speaker is unaware of 
the other party’s ignorance of the 
true facts). 


Ky.—Pryse v. McGuire, 81 Ky. 608, 
5 Ky.L. 716. 


ann Serer v. Rogers, 19 Minn. 


N.Y.—Wright v. Deniston, 29 N.Y.S. 
718, 9 Mise. 79. See Champlin v. Lay- 
tin, 6 Paige 189 [aff 18 Wend. 407, 31 
Am.D. 382] (purchaser held not 
chargeable with notice from record- 
ed deeds that land was subject to be 
taken as a street so as to cut off his 
right to rely on the vendor’s state- 
ments that it was not). 


Tenn.—Napier y. Elam, 6 Yerg. 108. 


Tex.—Hester v. Shuster, (Civ.App.) 
234 S.W. 713. 


See Bishop v. Seal, 87 Mo.App. 256 
(holding the right of reliance to exist 
despite existence of records showing 
the true state of encumbrances, where 
such records were not near at hand 
but were at a distance from where the 
sale took place); Ballard v. Way, 1 
M.&W. 520, 150 Reprint 540 (holding 
a purchaser not deprived of the right 
to rely on representations as to the 
absence of encumbrances or liabilities 
merely because the property was list- 
ed among those in a schedule affixed 
to an act of Parliament as liable to 
be taken for the purposes set out in 
the act). 


But see Richardson v. Bonright, 9 
Vt. 368 (to contrary effect). 


Contra Whitehouse v. Roots, 
COrBM (Ont 7s: 


[a] Record of judgment.—Wright 


20 U. 


concealment as vitiating the contract.'® 


Strictly 


¥ Deniston, 29 N.Y.S. 718, 9 Misc. 


5. D.C.—Battelle v. Cushing, 21 D. 
Cc. 59. 


Ind.—Rohrof vy. Schulte, 
427, 154 Ind. 183. 


Iowa.—Lorenzen y. Langman, 216 
N.W. 768, 204 Iowa 1096. 

Ky.—Maupin y. Pace, 
11 Ky.Op. 204. 

Minn.—Ballard v. Lyon, 131 N.W. 
320, 114 Minn. 264, 38 L.R.A.N.S. 301. 


Mo.—Janus vy. Olive Street Terrace 
Realty Co., (App.) 196 S.W. 81. 


Neb.—Hoock v. Bowman, 60 N.W. 
389, 42 Neb. 80, 47 Am.S.R. 691. 


Wash.—yYarnall v. Knickerbocker 
Co., 206 P. 936, 120 Wash. 205. 


See Jackson v. Meinhardt, 278 P. 
462, 99 Cal.App. 283 (dictum to same 
effect). 


[a] Representation as to width of 
abutting highway.—Janus v. Olive 
Street Terrace Realty Co., (Mo.App.) 
196 S.W. 81. 


[b] Representation that land 
fronted on public street might be re- 
lied on although the truth was dis- 
coverable by inspection of govern- 
ment or municipal records. Maupin 
v. Pace)’ 3 KiysL.’ 58) /2) toy. Op. 204% 
Ballard v. Lyon, 131 N.W. 320, 114 
Minn. 264, 38 L.R.A.N.S. 301. 

6. Martin v. South Bluefield Land 
Co., 94 S.E. 493, 81 W.Va. 62. 


7. Grismore v. Utley, 252 S.W. 16, 
159 Ark. 479. 


8 Schlauderaff v. Wortham, 167 N. 
W. 118, 140 Minn. 25. 


9. Baker v. Maxwell, 14 So. 468, 99 


55 N.E. 


3 Ky.L. 58, 


Ala. 558; Parish vy. Casner, (Mo.) 
282 S.W. 392. 
10. Morel v. Masalski, 164 N.E. 


205, 333 Ill. 41; Kalmans v. Powles, 
rales P. 5, 121 Wash. 2038, 29 A.L.R. 


ll. Clark v. Thorpe Bros., 135 N. 
‘W. 387, 117 Minn. 202. 


12. See supra § 163. 

13. See supra § 164. 

14. See supra § 165. 

15. See supra § 119. 

16. See supra § 120. 

17. See supra § 122. 

18. See supra § 121. 

19. Stockton v. Hind, 196 P. 122, 51 
Cal.App. 131; WHichelberger v. Mills 
eget ete, Cor, 100) PS 127,19 Call App: 


White v. Sutherland, 64 Ill. 181; 
CSE SE ERS eR ES SIS NO 
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speaking, such rules apply only where the parties 
are dealing at arm’s length and on equal terms.?° 
The rule of caveat emptor does not apply where the 
circumstances work an effective enlargement of the 
The duty of making one’s own 
investigation or exercising one’s own judgment at 
times yields to the fact that a complete reliance is 
reposed in the speaker, so that, when such an abso- 
lute reliance exists, the speaker will be held bound 
for all statements and all undue concealments,?? de- 
spite the circumstances enumerated above,?* and the 


right of relianece.?! 


King v. Cohorn, 6 Yerg. (Tenn.) 75, 27 
Am.D. 455; Buchanan v. Burnett, 119 
S.W. 1141, 102 Tex. 492, 132 Am.S.R. 
900 [aff.114 S.W. 406, 52 Tex.Civ.App. 
68]. See Wiest v. Garman, 9 Del. 119 
(recognizing rule). And see cases 
supra § 165 text and note 85; and 
pags infra this section and §§ 167— 
V1: 


Necessity of: 


Intent to deceive by representation of 
opinion, worth, or future conduct or 
events see supra § 158 text and 
note 6. 

Knowledge of falsity of statement of 
opinion, value, or future conduct or 
happenings see supra § 157 text 
and note 93. 

20. Nolan v. Fitzpatrick, 173 N.W. 

255, 186 Iowa 1226; Kaston v. Zim- 

merman, 183 N.Y.S. 615, 192 App.Div. 


511; Horton v. Lee, 82 N.W. 360, 106 
Wis. 439. And see cases passim infra 
§ 168. 

21. Cal.—Quarg v. Scher, 69 P. 96, 
136 Cal. 406 [quot Hichelberger v. 
Mills" and, etes.Co., 100 BP. 117,. 9 
Cal.App. 628]. 


Iowa.—Nolan v. Fitzpatrick, 173 N. 
W. 255, 258, 186 Iowa 1226. 


Mich.—Miller v. Voorheis, 73 N.W. 
383, 115 Mich. 356. 

Mo.—Herman v. Hall, 41 S.W. 733, 
140 Mo. 270. 


N.Y.—Kaston v. Zimmerman, 183 N. 
Y.S. 615, 192 App.Div. 511. 


See Hall v. Thompson, 9 Miss. 443 
(recognizing rule). 


“The other point.made is, in sub- 
stance, that the rule of caveat emp- 
tor is applicable to the transaction; 
and that, defendants having purchas- 
ed without visiting and personally in- 
specting the land, and without mak- 
ing inquiry of others who might pos- 
sibly have enlightened them with ref- 
erence to its quality and value, nei- 
ther law nor equity will now listen 
to their complaints. The rule of ca- 
veat emptor, like the rule of sweet 
charity, has often been invoked to 
cover a’multitude of sins; but we 
think its protecting mantle has nev- 
er been stretched to this extent. It 
can only be applied where it is shown 
or conceded that the parties to the 
contract stand on equal footing, and 
have equal knowledge or equal means 
of knowledge and there is no rela- 
tion of trust or confidence between 
them.” Nolan v. Fitzpatrick, supra. 


22. Ala.—Thompson vy. Lee, 31 
Ala. 292. ‘ 


Cal.—Dohrman v. J. B. Roof, Inc., 
291 BP. 879, 108 Cal.App. 456; Kob- 
lick v. Larson, 207% P.39295 57 Cal. App. 
462; Shermaster v. California Home 
Bldg. Loan Co., 181 P. 409, 40 Cal. 
App. 661; Taber vy. Piedmont Heights 
Bldg. Co., 143 P. 319, 25 Cal.App. 222. 


Colo.—Bucci v. Pizza, 6 P.(2d) 5, 
90 Colo. 30. 


Conn.—Sherwood v. Salmon, 5 Day 
429, 5 Am.D. 167 [overr Sherwood v. 
Salmon, (Conn.) 2 Day 128]. 

Ill.—wWhite v. Sutherland, 64 Ill. 
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integrity, 


181. 
soa ane v. Rogers, 19 Minn. 


Miss.—Rimer vy. Dugan, 39 Miss. 
477, 77 Am.D. 687; Hall v. Thompson, 
9 Miss. 443. 


Neb.—Howard v. Dunean, 144 N.W. 


169, 94 Neb. 690. 
yc eam euep hack v. Miller, 15 Nev. 
N.D.—Liland v. Tweto, 125 N.W. 


1032, 19 N.D. 551. 


Ohio.—Manley v. Carl, 20 Ohio Cir. 
Ct. 161, 11 Ohio Cir.Dec. 1. 


Tenn.—King v. Cohorn, 6 Yerg. 75, 
27 Am.D. 455. 


Tex.—Varner v. Carson, 59 Tex. 
303; Al Parker Securities Co. v. Ow- 
en, (Commn.App.) 1 S.W.(2d) 271 
[aff (Civ.App.) 296 S.W. 620]; Bur- 
nett v. Boyer, (Civ.App.) 285 S.W. 
670; Hester v. Shuster, (Civ.App.) 
234 S.W. 713; White v. Peters, (Civ. 
App.) 185 S.W. 659; Fahey v. Kaies, 
(Civ. App.) 181 S.W. 782. 


Va.—Grim v. Byrd, 32 Gratt. (73 
Va.) 2938. 
Wash.—-Thomas v. Moore, 177 P. 


734, 105 Wash. 293; Smith v. Fletch- 
er, 173 P. 19, 636, 102 Wash. 218. 
W.Va.—McBee v. Deusenberry, 128 
S.E. 378, 99 W.Va. 176. 
Wis.—Wilks v. McGovern-Place Oil 
Co., 207 N.W. 692, 189 Wis. 420. 


Bng.—Haygarth v. Wearing, L.R. 
12 Eq. 32 
san a supra text and notes 12- 


24. Ala.—Shahan v. Brown, 52 So. 
737, 167 Ala. 534; Baker v. Maxwell, 
14 So. 468, 99 Ala. 558. 


Ark.—Grismore v. Utley, 252 S.W. 
16, 159 Ark. 479. 


Cal.—Tracy v. Smith, 165 P. 
M5 Cally 161: Norrisiw. eilay, 
380, 149 Cal. 695; Koblick v. Larson, 
207 P. 929, 57 Cal.App. 462; Shermas- 
ter v. California Home Bldg. Loan 
Co., 181 P. 409, 40 Cal.App. 661; Hich- 
elberger v. Mills Land, etc., Co., 100 
P. 117, 9 Cal.App. 628. 


Colo.—Beushausen y. Handley, 221 
PP519/874" Coloe:|'2 80: 
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Ill._— Gilbey v. Hamlin, 130 N.E. 
702, 297 Ill. 258. 
Ind.—Rohrof v. Schulte, 5 N.E. 427, 


154 Ind. 183; Boltz v. O’Conner, 90 
N.E. 496, 45 Ind.App. 178. 


Iowa.—Rinella v. Faylor, 180 N.W. 
983, 190 Iowa 707; Sutton v. Greiner, 
159 N.W. 268, 177 Iowa 532; Brett v. 
Van Auken, 68 N.W. 891, 99 Iowa 553. 


Mo.—Rabenau v. Harrell, 213 S.W. 
92, 278 Mo. 247; Janus v. Olive Street 
Terrace Healy Co., (App.) 196 S.W. 


Neb. = Warlebers v. Baker, 243 N.W 
122, 123 Neb. 411; Latta v. Button 
Land Co., 136 N.W. 1013, 91 Neb. 689. 


N.H.—Sipola v. Winship, 66 A. 962, 
74 N.H. 240. 

N.M.—Bell v. Kyle, 192 P. 512, 27 
N.M. 9; Wilson v. Robinson, 155 P. 
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party to whom the statements are made may, if he 
chooses, rest his reliance on the speaker’s faith and 
and the latter cannot thereafter object 
that the former had no right to rely on his delib- 
erate and positive statements of fact,?+ particularly 
where the speaker knows that the hearer is placing 
trust and confidence 
independent advice or investigation and neverthe- 
less proceeds to make the untrue statements which 
induce the sale.?° 
the mere fact that the party deceived relies entirely 


in him and acting without 


However, it has been held that 


732, 21 N.M. 422. 


Tex.—Buchanan vy. Burnett, 119 S. 
W. 1141, 102 Tex. 492, 132 Am.S.R. 
900 [aff 114 S.W. 406, 52 Tex.Civ. 
App. 68]; Al Parker Securities Co. 
v. Owen, (Commn.App.) 1 S.W.(2d) 
271 [aff (Civ.App.) 296 S.W. 620]; 
Mason v. Peterson, (Commn.App.) 
250 S.W. 142 [rev (Civ.App.) 232 S. 
W. 567]; Burnett v. Boyer, (Civ. 
App.) 285 S.W. 670; Massirer v. Mil- 
am, (Civ.App.) 223 S.W. 302; White 
v. Peters, (Civ.App.) 185 S.W. 659; 
Stevenson v. Cauble, 118 S.W. 811, 
55 Tex.Civ.App. 75. 


Vt.—Crompton v. Beedle, 75 A. 331, 
83 Vt. 287, 30 L.R.A.N.S. 748, Ann. 
Cas.1912A 399, 


Va.—Hull v. . Fields, 76 Va. 594; 
Grim v. Byrd, 32 Gratt. (73 Va.) 293. 


Wash.—Connell v. McGill, 214 P. 
1, 124 Wash. 350. 


W.Va.—Martin v. South Bluefield 
Land Co., 94 S.E. 493, 81 W.Va. 62. 
Wis.—Risch v. Von Lillienthal, 34 
we. 250; McClellan v. Scott, 24 Wis. 
[a] Even though abstract of title 
is delivered to purchaser, if he, 
through inability to understand it or 
for other reasons, refrains from any 
critical examination of it and chooses 
to rest his whole reliance on the ven- 
dor’s statements as to title, it has 
been held that he has a right to dis- 
regard the abstract, confide in the 
vendor’s representations, and, under 
proper circumstances, avoid the sale 
in the event that they are false. Bu- 
chanan v. Burnett, 119 S.W. 1141, 102 
Tex. 492, 132 Am.S.R. 900 [aff 114 S. 
W. 406, 52 Tex.Civ.App. 68]. But see 
infra text and note 26. 
25. U.S.—Smith v. 
Pet. 26,10 L.Ed. 42. 


Ala.-_—Thompson v. Lee, 31 Ala. 292. 
ight ae v. Sutherland, 64 Il. 

Iowa.—Gray v. Bricker, 166 N.W. 
284, 182 Iowa 816; Brett v. Van Au- 
ken, 68 N.W. 891, 99 Iowa 553. 

Miss.—Rimer v. Dugan, 39 Miss. 
477, 77 Am.D. 687. 

Mont.—Post v. Liberty, 121 P. 475, 
45 Mont. 1. 


N.D.—Liland v. Tweto, 
1032, 19 N.D. 551. 


Tex.—Varner v. Carson, 59 Tex. 
303; Hester v. Shuster, (Civ.App.) 
234 S.W. 713; Stewart v. McAllister, 
(Civ.App.) 209 S.W. 704 [error dism 
44 -S: Ct. 32059. 255> Uris. 1559, 65° -L. bd, 
785]. 

Vt.—Crompton v. Beedle, 75 A. 331, 
83 Vt. 287, 30 L.R.A.N.S. 748, Ann, 
Cas.1912A 399. 

Man.—Johnston  v. 
Man. 


But see Miranovitz v. Gee, 157 N.W. 
790, 793, 163 Wis. 246 (“It is not nec- 
essary that the representations made 
be of such a character as to influence 
the conduct of a person of ordinary 
intelligence and prudence’). 

And see cases infra § 168 text and 
note 52. 


Richards, 13 


125 N.W. 


Dowsett, 23 
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on the statements of the speaker is insufficient where 
the latter does nothing to induce any peculiar con- 
fidence to be placed in him or to eause the former 
to refrain from exercising his own judgment.?¢ 


Standard of prudence. 


In determining whether 
utter confidence of this character, serving as a basis 
for the right to rely as to the several particulars 
stated or concealed, is justified, so as to call into 
being this extension of the right, 
just test has been said to be found in the standard 
of a reasonable man’s actions under the same con- 
ditions;?7 at least except in so far as he may be 
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covered.° 


the logical and 


excused from even that degree of vigilance by reason 


of the actually fraudulent character of the repre- 
sentations or by industrious concealment,?’ the party 
to whom the statements are made or who As affected 
by the material nondisclosure is to act the part of 


26. Gosnell v. Lloyd, 10 P.(2d) 45, 
215 Cal. 244; Lee v.. McClelland, 52 
P. 300, 120 Cal. 147; Harris v. Zeuch, 
137 So. 135, 103 Fla. 183. See Meri- 
tas Realty Co. v. Farley, 151 N.Y.S. 
1052, 166 App.Div. 420 [rev 147 N.Y.S. 
503, 85 Misc. 321, and aff 121 N.E. 
879, 224 N.Y. 671] (to same effect). 

O75 Harris: ve. Zeuch, 13% Son 1385, 
103 Fla. 183; Hancoy Holding Co. v. 
Lambright, 133 So. 631, 101 Fla. 128; 
Boltz v. O’Conner, 90 N.E. 496, 45 
ess O'Malley, 
249 S.W. 41, 298 Mo. 401; Walsh v. 
Hall, 66 N.C. 233, 237. See Wilson 
v. Strayhorn, 26 Ark. 28; Moore v. 
Recek, 44 N.E. 868, 163 Ul. 17 (both 
to same effect). But see supra § 161 
text and note 88. 

“The maxim of vigilantibus non 
dormientibus jura subveniunt only 
requires persons to use reasonable 
diligence to guard against fraud; 
such diligence as prudent men usual- 
ly exercise under similar circum- 
stances.” Walsh v. Hall, supra. 

28. See infra § 170. 

29. Ala.—Camp v. 
632, 36 Am.D. 423. 

Fla.—Hancoy Holding Co. v. Lam- 
bright, 133 So. 631, 101 Fila. 128. 


Ill.—Morel v. Masalski, 164 N.E. 
H0b, ooo Li. 4: 

Mo.—McCaw v. O’Malley, 249 S.W. 
41, 298 Mo. 401; Langdon v. Green, 
49 Mo. 363. 

N.J.—Freedman v. Kensico Realty 
Co.,, 131 A. 916, 99 N.J-Eq. 115. 

N.C.—Walsh v. Hall, 66 N.C. 233, 

Wis.—Risch vy. Von Lillienthal, 34 
Wis. 

Eng.—In re White, [1896] 1 Ch. 637. 

See Yarnall vy. Knickerbocker Co., 
206 P. 936, 120 Wash. 205 (recogniz 
ing rule). 

But see Sherwood vy. Salmon, 5 Day 
(Conn.) 439, 5 Am.D. 167 [overr Sher- 
wood v. Salmon, 2 Day (Conn.) 128] 
(to the effect that the exercise of rea- 
sonable diligence and prudence is not 
essential as a basis for reliance on 
the representations). And see cases 
supra note 27; and infra note 30. 

30. D.C.—Battelle v. Cushing, 
DCr59% 

Ga.—Briesenick v. Dimond, 126 S.E. 
806, 33 Ga.App. 394. 

Minn.—Bonness v. Felsing, 106 N. 
WwW. 909, 97 Minn. 227, 114 Am.S.R. 
707. 

N.H.—Sipola v. Winship, 66 A. 962, 
74 N.H. 240. 

Wash.—Christensen v. Koch, 148 P. 
585, 85 Wash. 472. 


Camp, 2 Ala. 


21 


See cases infra this note; and su- 


pra note 29. 

[a] Where two or more sources of 
information are referred to by the 
speaker and the party to whom the 
statements are made or from whom 
the facts are concealed investigates 
one of them but finds nothing to in- 
form him of defects in, or encum- 
brances on, the property, he has done 
all that is necessary to furnish a 
basis for reliance, and his failure to 
examine the others does not prevent 
his having the sale avoided for mis- 
representations or concealment in the 
negotiations, or the source of infor- 
mation which he has examined, or 
both. Dykes v. Blake, 4 Bing.N.Cas. 
463, 33 E.C.L. 806, 1382 Reprint 866. 


31. In re White, [1896] 1 Ch. 637. 


32. Ala.—Camp v. Camp, 2 Ala, 
632, 36 Am.D. 423. 


Ark.—Suter v. Mason, 227 S.W. 782, 
147 Ark. 505. 


Iowa.—Lorenzen v. Langman, 
N.W. 768, 204 Iowa 1096. 
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N. 


N.C.—Hill v. Brower, 76 N.C. 124; 
Walsh v. Hall, 66 N.C. 233, 241, 243. 


Tex.—Mason vy. Peterson, (Commn. 
App.) 250 S.W. 142 [rev (Civ.App.) 
232 SW. 567]. 

Wis.—Wilks v. McGovern-Place 
Oil Co., 207 N.W. 692, 189 Wis. 420. 


See Fosgate v. Nocatee Fruit Co., 
299 F. 968 [aff 12 F.(2d) 250] (dic- 
tum to same effect). 


“The transaction was like hundreds 
of others in the country which are en- 
tirely fair and honest, and we do not 
regard the want of a survey as lach- 
es on the part of the defendant. A 
jarge majority of the sales of land, 
in the State, are completed by the de- 
livery of a deed, copied from some 
previous deed, and surveys are not 
generally made, unless there is some 
dispute about the boundaries. Where 
the grantor has been in the posses- 
sion of land for a number of years, 
exercising acts of ownership, his pos- 
itive assertion as to location may be 
reasonably relied upon without a sur- 
vey. . . . For the reasons above 
given we think that a purchaser of 
land is not required, in order to guard 
against the fraudulent representa- 
tions of a vendor, to have a survey 
made, unless some third person is in 
possession claiming, title; or there 
is some dispute about boundary, or as 
to the true location, or he has receiv- 
ed some information which would 
reasonably induce him to suspect 
fraud. The general custom. of con- 
veying land according to old deeds 


[§§ 166-167 | 


prudence,*® and reliance consistent with prudent con- 
duct is justified despite the fact that by the exer- 
cise of an excess of caution the truth might be dis- 
In the application of this standard of 
prudence, all the circumstances of the case must be 
taken into consideration.*? 


Facts discoverable by survey. Ordinarily, where 
there are no circumstances of suspicion, a party is 
not bound to resort to a survey and may properly 
rely on the representations made to him despite the 
fact that by having a survey made their incorrect- 
ness could have been discovered.*? 


[§ 167] (bb) Fiduciary Relationship. Where there 
is a fiduciary relationship between the parties, cre- 
ating a special right to repose trust and confidence, 
the right to rely is so extended that it may exist,?* 


and without a survey, is sufficiently 
established to be reasonably relied on 
by a purchaser, as to description of 
location and boundary.” Walsh v. 
Hall, supra. 

33. U.S.—Goodrich-Lockhart Co. v. 
Sears, 270 F. 971. 

Ala.—Juzan v. Toulmin, 9 Ala. 662, 
44 Am.D. 448. 


D.C.—Hammett v. Ruby Lee Minar, 
Inc., 60 App.D.C. 286, 53 F.(2d) 144 
[cert den 52 S.Ct. 200, 284 U.S. 682, 76 
LsEd.) 576): 

Ga.—Sims v. Ferrill, 45 Ga. 585. 

Ill.—Beiman v. Chicago Union 
Bank, 255 Ill.App. 11. See Banta v. 
Palmer, 47 Ill. 99 (recognizing rule). 


Ind.—Rohrof v. Schulte, 55 N.E. 
427, 154 Ind. 183. 


Iowa.—Schneider v. 
N.W. 159, 125 Iowa 1. 


Mass.—Cheney_ v. 
Mass. 166. 


Mich.—Storrs v. Scougale, 12 N.W. 
502, 48 Mich. 387. 


Minn.—Lofgren vy. Peterson, 56 N. 
W. 44, 54 Minn. 343. 


Ohio.—Gaisser vy. Hansen, 25 Ohio 
Cir.Ct.N.S. 262. 

Tex.—Varner v. Carson, 59 Tex. 
303; Stewart v. McAllister, (Civ. 
App.) 209 S.W. 704 [error dism 41 S. 
Ctls2i, 255 UvS. 5595 (65) th, Havn7S5qe 
See Oneal v. Weisman, 88 S.W. 290, 
39 Yex.Civ.App. 592 (recognizing 
rule). 

Wis.—Rusch v. Wald, 232 N.W. 875, 
202 Wis. 462; Miranovitz v. Gee, 157 
N.W. 790, 1638 Wis. 246. See Horton 
v. Lee, 82 N.W. 360, 106 Wis. 439 (dic- 
tum to same effect). 


Can.—Henderson vy. Thompson, 
Can.S.C. 445. 


See Harris v. Zeuch, 137 So. 135, 
103 Fla. 183 (recognizing rule); Sul- 
livan v. Herberger, 1 La.A. (Orleans) 
95 (to same effect); Kirschner v. 
Kirschner, 20 S.W. 791, 113 Mo. 290; 
Wise v. Fuller, 29 N.J.Eq. 257 (ast 
two recognizing rule). 

And see passim infra this section. 


[a] Rule applied to deception of: 
(1) Principal by agent. Rohrof v. 
Schulte, 55 N.E. 427, 154 Ind. 183; 
Schneider v. Schneider, 98 N.W. 159, 
125 Iowa 1; Cheney v.- Gleason, 125 
Mass. 166; Ringler v. Reynolds, 18 
N.Y.S. 877, 64 Hun 6385 [aff 35 N.E. 
204, 1389 N.Y. 613]; Henderson v. 
Thompson, 41 Can.S.C. 445. (2) Clhi- 
ent by attorney. Goodrich-Lockhart 
Co. v. Sears, 270 F. 971. (3) Church 
member by trustees of church. Var- 
ner v. Carson, 59 Tex. 303. (4) Co- 
party. Beiman v. Chicago Union 


Schneider, 98 


Gleason, 125 
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despite the cireumstances enumerated above.*4 


exact enumeration, which will be 


the various relationships falling within this cate- 
gory, can be made,** and no exact definition can be 
given as to what is necessary in all cases to create 
such relations,** but at any rate they do not neces- 
sarily presuppose the existence of a marked degree 
of personal or business intimacy.?? 
which have been treated as relevant to the consid- 
eration of whether such a relationship does exist 
include the kinship of the parties,?® their business 
experience and records,*®® the length and nature of 


their personal acquaintanceship,*°® 


professional antecedents of the speaker,*! and the 
existence of matters in common between the par- 
ties, which are of such a nature as to induce in the 


Bank, 255 Iil.App. 11. 


[b] Licensed real estate brokers 
have by some authority been held, by 
virtue of their license, to occupy a 
fiduciary relation toward customers 
as to matters with reference to the 
mode-and conduct of realty transac- 
tions, which renders them subject to 
the operation of this rule. Rusch vy. 
Wald, 232 N.W. 875,-202 Wis. 462. 


[c] Where fiduciary relation has 
been completely dissolved prior to 
the sale, however, its former exist- 
ence no longer affects the dealings 
between the parties nor lends to their 
representations any different effect 
than they would have if made by per- 
‘sons who. never had occupied any 
such relations to each other. Banner 
v. Rosser, 31 S.E. 67, 96 Va. 238. 


34. See supra § 166 text and notes 
12-18. 
85. Varner v. Carson, 59 Tex, 303. 


“Stripped of.all embellishing verbi- 
age, it may be confidently asserted 
that every instance in which a confi- 
dential or fiduciary relation in fact is 
shown to exist will be interpreted as 
such. The relation and duties involv- 
ed need not be legal; they may be 
moral, social, domestic, or personal. 
If a relation of trust and confidence 
exists between the parties (that is 
to say, where confidence is reposed by 
one party and a trust accepted by the 
other, or where confidence has been 
acquired and abused), that is suffi- 
cient as a predicate for relief.” Har- 
ris v. Zeuch, 137 So. 135, 103. Fla. 183. 


36. Hammett v. Ruby Lee Minar, 
Ine., 60 App.D.C. 286, 53 F.(2d) 144 
[cert den 52 S.Ct. 200, 284 U.S. 682, 
76 L.Ed. 576]; Liland v. Tweto, 125 
N.W. 1032, 19 N.D. 551. 


37. Liland v. Tweto, supra. 


38. Schneider v. Schneider, 98 N. 
W. 159, 162, 125 Iowa 1. See Sims v. 
Ferrill, 45 Ga. 585 (rule applied 
where the parties were closely re- 
lated by marriage). And see cases 
infra this note. 


“It may be conceded that the fam- 
fly relation . is not of itself 
sufficient. . . . But it is universal- 
ly held that family relationship and 
confidence between the parties 
fisniajiys material and often 
most persuasive circumstance.” 
Schneider v. Schneider, supra. 


[a] Thus brothers are not in such 
a fiduciary relationship, without any- 
thing more as a basis therefor, as to 
extend the right of reliance. Wise 
vy. Fuller, 29 N.J.Eq. 257. 


39. West Seattle Land, etc., Co. v. 
Herren, 48 P. 341, 16 Wash. 665. And 
see cases infra this note. 

[a] TWustrations.—(1) An attor- 
ney who was comparatively success- 


VENDOR AND PURCHASER 


No 
all inclusive of 


Circumstances 


the business or 


ful and familiar with real estate deal- 
ings could not claim a fiduciary rela- 
tion as to a real estate dealer, who 
was, to his knowledge, unsuccessful 
and practically insolvent, as a foun- 
G@ation for a right to rely. Wise v. 
Fuller, 29 N.J.Hq. 257. (2) Where 
the owner of property was a needy 
and illiterate widow and the purchas- 
er was a man of affairs, a neighbor of 
hers who had pretended to help her 
in her business arrangements, a mis- 
representation by the latter of the 
amount of taxes owing by the former 
was, under the circumstances, capa- 
ble of serving as the basis of fraud 
vitiating the sale. Sullivan v. Her- 
berger, 1 La.A. (Orleans) 95. 

pyar Ala.—Thompson vy. Lee, 31 Ala. 


Colo.—Bucci v. Pizza, 
90 Colo. 30. 


Iowa.—Schneider v. 
N.W. 159, 125 Iowa 1 


La.—Sullivan v. Herberger, 1 La.A. 
(Orleans) 95. 


Ohio.—-Gaisser v. Hansen, 25 Ohio 
Cir.Ct.N.S. 262. 


Wash.—Shemanski v. Goldberg, 185 
P. 574, 108 Wash. 654. 


W.Va.—McBee v. Deusenberry, 128 
S.E. 378, 99 W.Va. 176, 180. 


Can.—Henderson y. Thompson, 
Can.S8.C. 445. 


“There are certain relations such 
as guardian and ward, trustee and 
cestui que trust and the like, where 
the law has always been that such 
confidence and influence will be in- 
ferred as raiseS a_ presumption 
against the validity of the transac- 
tion, and cast upon the party obtain- 
ing an advantage in it, the burden of 
proving the entire fairness of the 
transaction. Mere friendship has 
never been classed among such re- 
lations. Still the intimate relation 
of friendship, as was alleged to ex- 
ist between the plaintiff and defend- 
ant prior and at the time of the trans- 
action in question, has high probative 
value when taken and considered in 
connection with the other facts and 
circumstances, in determining wheth- 
er reliance was placed .. . in the 
representations made. . AS 
against a friend, no one wears a 
shield of protection. Where repre- 
sentations made by others would de- 
mand investigation as to their truth, 
representations made by a friend 
would be relied on and accepted as 
true without question.” McBee v. 
Deusenberry, supra. 


[a] Personal friendship is not of 
itself, however, sufficient to create a 
fiduciary relation. Conta v. Corgiat, 
1382 P. 746,74 Wash. 28; McBee v. 
Tange came 128 S.E. 378, 99 W.Va. 


6 P.(2d) 5, 


Schneider, 98 
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person misled a confidence that the speaker will 
not impose on him.?? 
agent for both parties, without disclosing to either 
his agency for the other, either principal is entitled, 
by virtue of the existing relationship, to rely on 
his representations.*? 


[§ 168] (cc) Inequality of Position. 
of position of the parties as to knowledge or oppor- 
tunity for examination or investigation may, under 
some circumstances, enlarge the right to rely;**4 
thus, where one party, being better informed or hav- 
ing better access to information than the other, 
takes advantage of the other’s inferiority as to 
information and ensuing confidence to make repre- 
sentations to the latter, such representations may 
properly be relied on,*® despite the facts as to the 


Where one person acts as 


Inequality 


41. Liland v. Tweto, 125 N.W. 
1032, 19 N.D. 551. And see cases infra 
this note. 

[a] Thus (1) where the person 


uttering the falsehood was a minis- 
ter of the Gospel, and his calling was 
known to the person misled, that fac- 
tor has been regarded as important 
in the determination of the question 
whether there was a right of reliance. 
White v. Sutherland, 64 Ill. 181. (2) 
Where the agent who made the rep- 
resentations and the purchaser were 
both ministers, and of the same de- 
nomination, the circumstance has 
been treated as pertinent to the de- 


termination whether there was a 
right of reliance. Wilcox v. Iowa 
Wesleyan University, 32 Iowa 367. 


(3) So, where both the speaker and 
the party misled were old soldiers, 
and the former was expressly appeal- 
ed to by the latter as a comrade in 
arms and was assured of the reliance 
given his statements for that reason, 
that has been held an important cir- 
cumstance going to extend the right 
to rely. White v. Sutherland, supra. 

[b] Misrepresentations of law by 
lawyer to one unlearned in the law 
who knows the other’s professional 
status have been held capable of viti- 
ating the sale. Bridgewater v. By- 
assee, 93 S.W. 35, 29 Ky.Le 377. 

42. See case infra this note. | 

[a] Common nationality.—Mirano- 
Mae v. Gee, 157 N.W. 790, 163 Wis. 


ee Battelle v. Cushing, 21 D.C. 


44. Edwards v. Foley, 173 N.W. 
914, 187 Iowa 5; Parish v. Casner, 
(Mo.) 282 S.W. 392. And see infra 
text and notes 45-63. 


45. U.S.—Smith v. Richards, 13 
Pet. 6265) 10. E Bids 42500 Twin Lakes 
Land, ete., COV: Dohner, 242 F. 399, 
155 C.C.A. BUCS Vanderbilt v. Bishop, 
188 _ EF. 971 [aff 199) BY (470 Pal Osea. 
652]; King v. Lamborn, 186 F. 21, 108 
CCA. 123. 


Ala.—Griel v. Lomax, 6 So. 741, 89 


Ala. 420; Cofer v. Moore, 6 So. 306, 
87 Ala. "105; Thompson vy. Lee, 31 
Ala. 292. 


Ark.—Suter v. Mason, 227 S.W. 782, 
147 Ark, 505; Cady v. Rainwater, 196 
SWel25: 129 Ark. 498; English v. 
North, 166 S.W. Dike 112 Ark. 489; 
Haynes v. Harper, 25 Ark. 541. 


Cal.—Dow v. Swain, 58 P. 271, 125 
Cal. 674; Stirnus v. Adams, 195 i324 
955, 50 Cal. App. 730; Winkler v. Jer- 
rue, 129 P. 804, 20 Cal.App. 555. 

Conn.—Roberts v. Finberg, 84 <A. 
366, 85 Conn. 557. 

Fla.—People v. Rogers, 140 So. 205; 
Riverside Inv. Co. v. Gibson, 64 So. 
439, 67 Fla. 130. 


Ill. Pustelniak vy. Vilimas, 185 N. 
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nature of the representations or the presence of 
circumstances ordinarily conclusive against the right 
For the doctrine 
to apply, it is sufficient that the facts represented 
are peculiarly within the speaker’s 
means of knowledge and it is not essential that they 
While the fact that the speaker 
has superior judgment and ability to estimate the 
character and quality of the property,*® or that the 
party misled is not capable of drawing a correct con- 
clusion from the facts while the speaker is,*® does 
not of itself justify reliance on the speaker’s opin- 
ions, estimates of value, or expectations, where he 
does nothing to induce any particular reliance on 


of reliance, enumerated above.*® 


be exclusively so.** 


EP Glle 852) 011. 
lenbach, 54 N.E. 


270; Wenegar v. Bol- 
192, 180 Ill. 222; 


White v. Sutherland, 64 Ill. 181; Cus- 
ter v. Harmon, 105 I1l.App. 76. 
Ind.—Boltz v. O’Conner, 90 N.E. 


496, 45 Ind.App. 178. 


Iowa.—Rinella v. Faylor, 180 N.W. 
983, 190 Iowa 707; Edwards v. Foley, 
173 N.W. 914, 187 Iowa 5; Nolan v. 
Fitzpatrick, 173 N.W. 255, 186 Iowa 
1226; Sutton v. Greiner, 159 N.W. 
268, 177 Iowa 532; Schneider ° v. 
Schneider, 98 N.W. 159, 125 Iowa 1; 
Sykes v. Reiher, 91 N.W. 920; Stroff 
v. Swafford, 44 N.W. 293, 79 Iowa 135. 


_ Kan.—Circle v. Potter, 111 P. 479, 
83 Kan. 363. 

Mass.—Wiley v. Simons, 156 N.E. 
23, 259 Mass. 159. 


Mich.—Pound v. Clum, 170 N.W. 
41, 204 Mich. 28; Reese v. Elliott, 185 
N.W.’ 693, 216 Mich. 620; Miller v. 


Voorheis, 73 N.W. 383, 115 Mich. 356; 
Swimm v. Bush, 23 Mich. 99. 


Mo.—Parish v. Casner, 282 S.W. 
392; McGhee v. Bell, 70 Sw. 493, 170 
Mo. fT WOO) Ls RAS pods Herman vy. 
Hall, 41 S.W. 733, 140 Mo. 270; Janus 
v. Olive Street Terrace Realty Co., 
(App.) 196 S.W. 81. 

Nev.—Fishback v. Miller, 
428. 

N.M.—Bell v. Kyle, 192 P. 512, 27 
N.M. 9; Wilson v. Robinson, 155 P. 
732, 21 N.M. 422. 


N.Y.—Kaston vy. Zimmerman, 183 
IN2 YS), 615.192) App. Div., 51175 Daiker 
v. Strelinger, 50 N.Y.S. 1074, 28 App. 
Div. 220; White v. Lowden, 28 N.Y.S. 
619, 8 Misc. 106, 90 Hun 218 [aff 36 


15 Nev. 


N.Y.S. 1135, 90 Hun 218]. 
N.C.—Walsh v. Hall, 66 N.C. 233. 
N.D.—Liland v. Tweto, 125 N.W. 


1032, 19 N.D. 551. 


Ohio.—Manley v. Carl, 20 Ohio Cir. 
Ota Lotsa rOhio, Cir; Dec. le 


Pa.—Babcock v. Case, 61 Pa. 427, 
100 Am.D. 654. 
Tex.—Mason vy. Peterson, (Commn, 


App.) 250 S.W. 142 [rev (Civ.App.) 
232 S.W. 567]; Altgelt v. Mernitz, 83 
S.W. 891, 37 Tex.Civ.App. 397. See 
Oneal v. Weisman, 88 S.W. 290, 39 
Tex.Civ.App. 592 (recognizing rule). 


Utah.—Whitney v. Richards, 53 P. 
1122, 17 Utah 226. 


Va.—Strickland v. Cantonwine, 124 
Shyye2025) 140i Van 1938s" (inharty v. 
Foreman, 77 Va. 540; Grim v. Byrd, 
32 Gratt. (73 Va.) 298. See Wren v. 
Moncure, 28 S.E. 588, 95 Va. 359 (rec- 
ognizing rule). 


Wash.—Bliss v. Clebanck, 238 P. 
979, 136 Wash. 32; Sherman v. Park- 
er, 177 Pz 665, 104 Wash. 610; Smith 
v. Fletcher, 173 P. 19, 636, 102 Wash. 
218; Becker v. Clark, 145 P. 65, 83 
Wash. 37; Best v. Offield, 110 P. UP 59 
Wash. 466, 30 L.R.A.N.S. 55; Reilly 
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enlarged.°® Itis 


knowledge or 
or unfamiliarity 


consciously and 


confidence which 


v. Gottleb, 85 P. 675, 43 Wash. 9. See 
Davis v. Bayne, P.(2d) 618 (dic- 
tum to same effect); Stewart v. Lar- 
kin, 134 P. 186, 74 Wash. 681 (rec- 
ognizing rule and carefully defining 
the limits of its operation). 


W.Va.—Martin v. South Bluefield 
Land Co., 94 S.E. 493, 81 W.Va. 62; 
Buena Vista Co. v. Billmeyer, 37 S.E. 
583, 48 W.Va. 382. 


Wis.—Horton v. Lee, 82 N.W. 360, 
106 Wis. 439; McClellan v. Scott, 24 
Wis. 81. 


Eng.—Haygarth v. Wearing, L.R. 
12 Eq. 320; Smith v. Land, etc., Corp., 
28 Ch.D. qs Flight v. Booth, it Bing. 
Nae 370, 27 B.C.L. 680, 131 Reprint 


See Peak v. Gore, 23 S.W. 356, 94 
Ky. 5338, 15 Ky.L. 378; Corley v. Reed, 
145 So. 241, 164 Miss. 678; Rasch v. 


Horne, A880] 3 Dom.L.R. 647 [rev 
[1929] Dom.L.R. 809, 38 Man. 600] 
(ast tives recognizing rule); Mc- 


Means v. Kidder, 23 Man. 111 (to same 
effect). 


Rees See supra § 166 text and notes 
[a] Superior knowledge as to val- 


ue.—It is not, however, sufficient to 
give a right of reliance on representa- 
tions as to value that the speaker is 
well acquainted with the values of 
real estate generally or of the partic- 
ular property sold, and the other par- 
ty unacquainted therewith, particu- 
larly where no reason appears why 
the latter could not without incon- 
venience or difficulty have informed 
himself on the subject. Tretheway v. 
Hulett, 54 N.W. 486, 52 Minn. 448. 


47. Telma v. Gingell, 146 A. 221, 
157 Md. 411; Bliss v. Clebanck, 238 
Pi O79, 11 365 Wiash. size 


48. Fairbanks v. Johnson, 243 P. 
PLAT TNE Or. 3624 


49. See cases infra this note, 


[a] Thus, where the vendor was 
familiar with orange cultivation and 
the purchaser was not, that mere fact 
did not enable the latter to invalidate 
the sale on account of representations 
that the land was first-class orange 
land where he had seen and inspected 
it and the seller did nothing further 
to induce confidence. Lee v. McClel- 
land, 52 P. 300, 120 Cal. 147. 


50. See cases infra this note. 


“Tf the defrauded party is not com- 
petent to judge the quality of the 
land, we do not see that it can make 
any difference whether or not he actu- 
ally visits the premises. Assuming 
that if plaintiff had not visited the 
land he would be entitled to rely up- 
on the representations, it would be 
unreasonable to say that he would not 
likewise be entitled to rely upon the 
representations, even though he vis- 
ited the land, if as a matter of fact, 


intention to deceive ;*1 
aware of the lack of knowledge and of the complete 
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them, such superior judgment and understanding 
are circumstances of considerable importance in de- 
termining whether the right of reliance is effectively 


not essential that the speaker shall 


have known definitely of the other party’s ignorance 


with respect to the subject matter 


of the representations or of his absolute reliance 
on what is told him, at least if the statements are 


deliberately false and made with 
nevertheless, where he is 


is being reposed in him, that fact 


lends further force to his duty to refrain from in- 
correctly stating the facts to the party relying on 


by reason of his inexperience and ig- 
norance, he was incompetent. to 
judge.” French v. Freeman, 217 P. 
515,518,191 Calsib79. 


{a] MTllustrations.—(1) Where the 
vendor was familiar with irrigation 
farming, and the purchaser a farmer 
from another state, where irrigation 
was not employed, representations as 
to the supply of water in storage for 
irrigation purposes, or the quantity 
of irrigable land in a tract, or the 
adequacy of the irrigation system 
might properly be relied on by the 
latter, despite an inspection or al- 
though such that, if the parties had 
both been acquainted with irrigation 
practices, they would not have been 
credible. Twin Lakes Land, etc., Co. v. 
Dohner, 242 F. 399, 155 C.C.A. 175; Ma- 
son v. Peterson, (Tex.Commn.App.) 
250 S.W. 142 [rev (Civ.App.) 232 S.W. 
567]; Smith v. Fleteher, 173 P. 19, 636, 
102 Wash. 218. (2) Where the speak- 
er was a real estate dealer, familiar 
with the locality, and the purchaser a 
laborer from the city, unacquainted 
with farming, representations of the 
condition and number of fruit trees 
were of a character capable of afford- 
ing a basis for a claim of fraud, de- 
spite the fact that the purchaser vis- 
ited the land before the sale. Mitch- 
ell v. Coleman, 192 S.W. 231, 127 Ark. 
273. (3) Where a purchaser, unac- 
quainted with farming and particu- 
larly with fruit farming, was induc- 
ed to purchase a tract on representa- 
tions as to the character of the soil 
and its fitness for raising fruit, the 
contract was invalid, although he in- 
spected the land. Vanderbilt v. Bish- 
op, -L88. Bs 971s [afl 199. F420 Rail 


C.A. 652]; French v. Freeman, 217 
P. 515, 191 Cal. 579; Dickey v. Dunn, 
252 P. 770, 80 Cal.App. 724. (4) 


Where the speaker misrepresented 
that the farm was good and produc- 
tive, whereas it was sandy and almost 
barren, and the opposite party to the 
sale knew nothing of the character 
of farm soils, it was held that they 
might avoid the transaction. Blam- 
pey v. Pike, 119 N.W. 576, 155 Mich. 
384. (5) Where the vendor was an 
experienced orchardist but the pur- 
chaser came from a locality where 
fruit trees were not grown and was 
totally ignorant with respect to them, 
the purchaser was entitled to rely 
on the vendor’s representations re- 
specting the extent and character of 
an orchard forming a main induce- 
ment to the purchase, even though he 
walked through the orchard with the 
vendor, saw the trees, and had as 
much information as his senses could 
give him with respect to the orchard. 
Best v. Offield, 110 P. 17, 59 Wash. 466, 
30 L.R.A.N.S. 55. See Stirnus v. Ad- 
ams, 195 P. 955, 50 Cal.App. 730 (to 
same effect). 


51. Boltz v. SBN SR, 90 N.E. 496, 
45 Ind.App. 178. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


~ 
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him, and has been treated as material in the con- 
sideration of whether under the facts the right of 
reliance is enlarged.®?. Other circumstances on which 
stress has been laid in determining whether there is 
indeed such an inequality of position as to render 
the rules with reference thereto applicable include 


52. U.S.—Smith v. 
Pet. 26. 10 L.Ed. 42. 

Ala.—Thompson v. Lee, 31 Ala. 292. 
See Lester v. Mahan, 25 Ala. 445, 60 
Am.D. 530 (to same effect). 

Ill—White v. Sutherland, 64 Ill. 
realy Custer v. Harmon, 105 Ill.App. 


Richards, 13 


Iowa.—Brett v. Van Auken, 68 N. 
W. 891, 99 Iowa 553. 

Mich.—Miller v. Voorheis, 73 N.W. 
383, 115 Mich. 356. See Hammer v. 
Martin, 171 N.W. 419, 205 Mich. 359 
(to same effect). ; 

Neb.——Bushee vy. Keller, 148 N.W. 
902, 96 Neb. 786; Cressler v. Rees, 43 
Navy 363, 27 Neb. 215, 20 Am.S.R. 


N.Y.—White v. Lowden, 28 N.Y.S. 
619, 8 Misc. 106, 90 Hun 218 [aff 36 
NON S: a Lt3'5,.190  Ebuneal's ]. 


N.D.—Liland v. Tweto, 
1032, 19 N.D. 551. 


Ohio.—Manley v. Carl, 20 Ohio Cir. 
Cts 162,11 Ohio, Cir:Dec.t1. 


125 N.W. 


Pa.—Babcock v. Case, 61 Pa. 427, 
100 Am.D. 654. 
Tex.—Massirer v. Milam, (Civ. 


App.) 223 S.W. 302; White v. Peters, 
(Civ.App.) 185 S.W. 659. 


Wash.—Smith v. Fletcher, 173 P. 
19, 636, 102 Wash. 218; Van Horn v. 
Chambers, 154 P. 1084, 89 Wash. 553; 
Barker v. Clark, 145 P. 65, 83 Wash. 


Wis.—Horton v. Lee, 82 N.W. 360, 
106 Wis. 439. 


And see cases supra § 166 text and 
note 25. 

[a] Where sale is expressly con- 
ditioned on truth of representations, 
and, after the condition is stated, the 
speaker affirms that they are true, 
the assurance thus made may be re- 
lied on, without examining the prop- 


erty. Brett v. Van Auken, 68 N.W. 
891, 99 Iowa 553. 

63. King? @v.2i‘Cohorn;: . 6.) Yergs 
(Tenn.) 75, 27 Am.D. 455. And see 


eases infra notes 54-57. Compare 
French v. Freeman, 217 P. 515, 191 
Cal. 579 (dismissing as unimportant 
the fact that others accompanied the 
purchaser when he made an inspec- 
tion of the land where it did not ap- 
pear that such others were any less 
unqualified than the purchaser to dis- 
cover its qualities, or even that they 
were present for the purpose of as- 
sisting him). 

54, Storthz v. Arnold, 84 S.W. 
1036, 74 Ark. 68; Cooper v. Harvey, 16 
NOYES 7 66059 62 eElun 7618+ Conta ,v. 
Corgiat, 132 P. 746, 74 Wash. 28. 


55. Cooper v. Harvey, 16 N.Y.S. 
660, 62 Hun 618. 


[a] Adviser personally interested 
in bringing about sale and who does 
not actively take any part in advising 
or helping the party misled does not, 
however, by his mere presence, in 
any way affect the question of the 
right of reliance. Turner v. Houpt, 
83 A. 28, 53 N.J.Eq. 526. 

56. Realty Inv. Co. v. Shafer, 137 
N.W. 873, 91 Neb. 798; Heald v. Yu- 
misko, 75 N.W. 806, 7 N.D. 422. 

57. Storthz v. Arnold, 84 S.W. 
1036, 74 Ark. 68. 

58. Ala.—Thompson vy. Lee, 31 Ala. 
292. 
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dition®® and his 


Cal.—Shermaster Vv. California 
Home Bldg. Loan Co., 181 P. 409, 40 
Cal.App. 661.) 

Conn.—Roberts v. Finberg, 84 A. 


366, 85 Conn. 557. 

Ill.—Heinrich v. Norton, 
App. 86. 

Iowa.—New York Brokerage Co. v. 
Wharton, 119 N.W. 969, 143 Iowa 61; 
Stroff v. Swafford, 44 N.W. 293, 79 
Iowa 135. 


Mich. 
9. 


219 Ill. 


Swimm vy. Bush, 23 Mich. 


Mo.—Parish vy. 282 S.W. 
392. 

N.J.—Turner v. Houpt, 33 A. 28, 53 
N.J.Eq. 526. 


Casner, 


N.D.—Liland v. Tweto, 125 N.W. 
1032, 19 N.D. 551. 
Tex.—Varner vy. Carson, 59 Tex. 


303. 
Wis.—Menz v. Beebe, 77 N.W. 913, 
78 N.W. 601, 102 Wis. 342. 


Eng.—Haygarth v. Wearing, 
12 Eq. 320. 


See Maney v. Porter, 3 Humphr. 
(Tenn.) 347 [error dism 4 How. (U. 
8S.) 55, 11 L.Ed. 873] (where, the mis- 
statements being as to the legal ef- 
fect of conveyances, stress was laid 
on the fact that the party to whom 
the statements were made was a 
lawyer). 


slbidoes4noterayvailwesw 1. i{< bethat 
sharp business men might not have 
been so readily deceived. Possibly 
they might not. But the law does not 
seek to encourage the practice of 
cunning arts upon those who are not 
well qualified to resist them. The 
character and business capacity of 
the person operated on form a very 
important element in the fraud.” 
Swimm v. Bush, 23 Mich. 99, 104. 


[a] However (1) the fact that the 
parties do not stand on an equal foot- 


L.R. 


ing with respect to intelligence and: 


business ability is not of itself suffi- 
cient to extend the right of reliance. 
Perkins v. Frinka, 15 N.W. 115, 30 
Minn. 241. See Moore vy. Cross, 29 
S.W. 1051, 87 Tex. 557 [rev (Civ.App.) 
26 S.W. 122 (holding that the fact 
that the speaker is a trader or busi- 
ness man and the party misled only 
a laborer affords no ground for com- 
plaint in the absence of other essen- 
tial elements, such as the fact of in- 
jury). (2) Conversely, the fact that 
the party misled was engaged in the 
practice of buying and selling real 
estate is not of itself sufficient to 
destroy the right of reliance where 
he had never dealt in realty in the 
locality where the land was located 
and knew nothing of values prevail- 
ing thereabouts. Cressler v. Rees, 43 


Nee 363, 27 Neb. 215, 20 Am.S.R. 
(b] Mentality and literacy.—(1) 


Where the persons to whom the mis- 
representations are made are illiter- 
ate (Hanson v. Olson, (Iowa) 201 
N.W. 36; Sullivan v. Herberger, 1 La. 
A. (Orleans) 95; McGhee v. Bell, 70 
S.W. 493, 170 Mo. 121, 59 L.R.A. 761; 
King v. Cohorn, 6 Yerg. (Tenn.) 75, 
27 Am.D. 455; Varner v. Carson, 59 
Tex. 303) (2) or ignorant (McGhee 
v. Bell, supra), that circumstance 
has been treated as significant in con- 
nection with the extent to which they 
may rely on the statements made 
them. (3) So, general mental inca- 
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the proximity, pending the sale, of competent ad- 
visers,°® such as relatives,°* expert advisers,°® or 
friends,°® particularly where such advisers are aware 
of and approve the sale,®’ the character and business 
capacity of the person misled,*®® his physical con- 


age,°° his nationality of origin and 


pacity to transact business at the 
time of the sale may operate to ex- 
tend the right of reliance. Pepple v. 
Rogers, (Fla.) 140 So. 205; Turner v. 
Houpt, 33 A. 28, 53 N.J.Eq. 526; King 
v. Cohorn, supra. (4) A less degree 
of mental incapacity than that re- 
quired to affect validity of will is 
sufficient, within this rule, to extend 
the right of reliance. Turner vy. 
Houpt, supra. (5) “A deliberate 
mind presupposes the possession of 
mental faculties capable of reflection 
and rational thought. If these facul- 
ties are lacking for want of sufficient 
development, or by reason of natural 
decay or other physical infirmity, the 
law requires greater fairness on the 
part of those dealing with such sub- 
jects, and less proof of deceit, oppres- 
sion, or imposition will be sufficient 
to set aside contracts made with them 
than in ordinary cases. No definite 
rule of law can be laid down as to 
what condition of mind or degree of 
mental imbecility is sufficient to 
avoid a contract made with a party 
taking advantage of it. As in the 
case of fraud itself, each case will 
depend upon its own circumstances, 
and the state of the mind must be 
taken in connection with the other 
facts of the transaction to determine 
whether or not the contract may be 
avoided. It is not necessary that the 
incapacity should be permanent in 
order to avoid a contract, but a tem- 
porary suspension of faculties by fear 
or overwhelming grief is enough to 
require the strictest good faith on 
the part of those making representa- 
tions to one in such condition.” Var- 
ner v. Carson, 59 Tex. 303, 306. 


_ [ce]. Prior ownership of, or deal- 
ings in, realty.—Where the purchas- 
er was a farmer who had never own- 
ed any lots in the city where those 
sold were located, and knew nothing 
as to the value thereof, that was a 
significant circumstance in determin- 
ing whether the purchaser could re- 
ly without being required to inquire 
of others as to the value. Massirer 
v. Milam, (Tex.Civ.App.) 223 S.W. 302. 


59. Menz v. Beebe, 77 N.W. 913, 
78 N.W. 601, 102 Wis. 342. See cases 
infra this note. 


fa] Thus (1) where the party to 
whom the statements were made was 
a bedridden invalid, that was a cir- 
cumstance of some weight in deter- 
mining as to the question whether 
the statements vitiated the _ sale. 
Thompson vy. Lee, 31 Ala. 292. (2) 
Where the misrepresentations are 
made to one who is so crippled that 
he could not go to examine the land, 
a fact seen by, and explained to, the 
speaker, that circumstance has been 
regarded as of importance in connec- 
tion with the right to rely. White 
v. Sutherland, 64 Ill. 181. 


[b] Intoxication (1) is a circum- 
stance proper to consider, particular- 
ly where induced by the speaker. 
Sutton v. Greiner, 159 N.W. 268, 177 
Jowa 532. (2) Intoxication as affect- 
ing capacity to contract see supra § 
104 text and notes 5-7. 


60. Roberts v. Finberg, 84 A. 366, 
85 Conn. 557; Liland v. Tweto, 125 
N.W.. 1032, 19 N.D. 551; Varner v. 
Carson, 59 Tex. 3038. And see cases 
infra this note. 

[a] Thus (1) the fact that such 
person is of advanced age has been 
accorded some weight. Thompson vy. 
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unfamiliarity with the English language.*? The faet 
that one is a stranger in the vieimity and not fa- 
miliar with loeally prevailing praetiees alfeeting real- 
ty or the mode of dealing in it, while it may under 
some cireumstanees extend materially the nght of 
relianee,®* is not of itself .sufficient m all cases to 


enlarge it.®S 


[§ 169] (dd) Interference with Investigation or 
Potential Investigation..* Where an investigation 
or inspeetion is actually made, but the party mak- 
ing it is prevented by the obstruetive or deceitful 
eonduet or statements of the other from making a 
full and free investigation and determination,*® 
or where artifice is used to conceal defects in the 
subject matter being examined or to prevent its 
appearanee from disclosing the truth with reference 
te it er a falsely attractive appearance is given it,®® 
the inspeetion or investigation does not preclude 
an attaek on the validity of the sale because of the 
fraud, eoneealment, or misrepresentation.®* Thus, 
where, at the time of inspection, misrepresentations 
are made to those inspecting the property, as to 
eertain matters which, although diseoverable, are 


Lee, 32 Ala. 292; Miller v. Voorheis, } N.J.Eq. 434 mem]. 

73 NW. 3838, 115 Mich. 356; MeGhee Tex.—Foratran 

v. Bell, TQ SW. 493, 170 Mo. 121, 59 | (Civ. App.) 177 SoW. 212. 
I.R.A. 761. (2) So on the other hand APP. ) 7 

has his youth and inexperience. Rob- 


Wis, 250. 
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Wis.—Risch y. Von Lillienthal, 34 


not patent but can only be discerned by close and 
minute examination, for the purpose of preventing 
an examination as to those particulars, the general 
inspeetion does not relieve the contract from the 
effeet of fraudulent representations as to those par- 
tieulars;°S so, where the purchaser sends an agent 
to inspect the property for him, and the vendor, by 
bribery and collusion, induces him to turn in a 
report falsely stating the facts, the right of reli- 
ance is not eut off by the purchaser’s effort to in- 
vestigate for himself the truth of the matters rep- 
resented ;°° and, where the speaker, misrepresenting 
the state of his title, furnishes an attorney employed 
to investigate it with an inaccurate or incomplete 
abstract as the basis for the investigation, the same 
is true.7° Moreover, where the party to whom the 
representations are made knows or has learned by 
examination or inspection sufficient to put him on 
inquiry as to the truth, but his suspicions, when 
voiced, are allayed by the speaker’s statement that 
he himself or other qualified persons have investi- 
gated the particular matters named and have report- 
ed them to be as he states them, the former may 
properly continue to rely on the representations.! 


Mather v. Barnes, supra. (3) So, 
vy. Cunningham, } Where valuators were sent to inspect 
mado representations by them as to 
its area, comparable to those which 
the vendor himself had made to the 


ert v. Finhberg, S4 A. 366, $5 Conn. =: : 
Saya Bt oy acs eas EIS urghess ppeneby inducing the veres 
Se ee 939 | 281, 127 Ark. 273 same effect);] ators to refrain from a survey and to 
hoe tage s8 Heinrich v. Norton, 219] Hunt vy. Blanton, 89 Ind. 38; Osborne base their valuation on Shei they 
“ADP. ov. Egenred (a7 Howard, 242 S.W. 852, 195 Ky. 533] were told, the purchaser was still jus- 
Tow wa. —Stroft_v. Swafford, ££ N-W./ (both recognizing rule); Davitt v.| tified in relying on such representa- 
293, T9 Towa 135. Long-Bell Farm Land Corp., 110 So.] tions despite his having the valuation 


59 (recognizing rule, but 


made. Aberaman Ironworks v. Wick- 


[§§ 168-169 


the property and the vendor’s agents © 


holding that, in the instant case, there 
was no interference with a full and 


Mich—Blampey v. Pike, 119 N.W. | S88, 162 La. 
S76, 155 Mich. 384, 
N.D.—Liland v. Tweto, 125 N.W-.] soi; exninination), 


1032, 19 N.D. 551. 


Tex—Massirer v. Milam, (Civ. App.) 
228 S.W. 302. See Varn v. Gonzales, 
(Commn.App.) 222 S.W. 543 [rev on 
other grounds (Civ.App.) 193 S/W. 
1132] (sale of Mexican lands to per- 
sons unable to speak or understand 
Spanish). 

62. Pound v. 
204 Mich. 28; 
Realty, ete., Co., T4 SE. 


Clum, 170 N.W. 41, 
Stewart v. Salisbury 
736,159 N.C. 


230. And see cases infra this note. 
[a] Dustraticn—Where to the 
buyer, a stranger unfamiliar with 


government descriptions in the vicin- 
ity, a different tract is pointed out 
than the one owned and conveyed by 
the seller, despite the fact that he 
saw the land and knew its description 
in the conveyance, the buyer may suc- 


cessfully contest the validity of the 
sale. Nelson v. Allen, 93 N.W. S07, 
117 Wis. 91. 


68. Wilsen v. Strayhorn, 26 Ark. 28. 


64 Roference to third persons see 
supra § 131. 

65. U.S.—Alger v. Keith, 105 EF, 
105, 44 C.C.A. 371; Mather v, Barnes, 
146 F. 1000: Mason v. Crosby, 16 F. 
Cas. No. 9,234, 1 Woodb.&M. 342. 


Cal—kKoblick v. Larson, 207 P, 929, 
57 CalApp, 462. 

Ga.—Cohron v. Woodland Hills Co.. 
139 S.B. 56, 164 Ga. 581; Leyden v. 
Hickman, 75 Ga. 664. 


Mich.— Wright v. Wright, 37 Mich. 


Miss.—Oswald v. McGehee, 28 Miss. 


A. 154, 


A ae ¥. Pierro, 128 
23 mem, 99 


97 N.J.Eq. 259 [aff 131 A. 9 


“It is obvious, however, that ... 
the examination must be an untram- 
meled one and that this is not the 
case where fraud or concealment is 
practiced in the course of it, or mis- 
representations made which would 
themselves afford oceasion for relief. 
An examination perverted in this way 
by the act of the vendor is the same 
as no examination at all’ Mather 
v. Barnes, 146 F. 1000, 1004. 


“If the falsehood rendered the ex- 
amination less perfect and full, or 
made the statements of the party to 
be in part confided in, as in respect to 
details, extending personal inquiry 
only to general matters and general 
appearances, the falsehood vitiates 
the whole.” Mason vy. Crosby, 16 F. 
Cas.No. 9,234, 1 Woodb.&M. 342. 


[a] Deceit practiced on expert in- 
vestigators (1) sent by the purchaser 
to inspect the property, by showing 
them only parts of it and falsely stat- 
ing that other parts were not avail- 
able, undeveloped, ete, to the speak- 
er’s knowledge, that certain charac- 
teristics were present throughout the 
land which he knew were not, by stat- 
ing that certain maps of the land are 
erroneous, and the like, prevents the 
ordinary result of such an investiga- 
tion as being sufficient to negative 
misrepresentations and concealment. 
Mather v. Barnes, lav F. 1000. (2) 
While the purchaser must rely on the 
epinion of his chosen expert, yet, 
where that opinion is distorted and 
eontrolled by the fact that the expert 
has been prevented from making a 
full and free examination, he is not 
bound by it, and cannot in conscience 
be held to expert reports based on 
misinformation and concealment. 


ens, LR. 4 Ch. 101 [rev L.R. 5 Eq. 
485]. 

[b] Circumstances held not to 
constitute interference with investiga- 
ticon.— Merely treating the purchaser’s 
agent to beer before taking him to 
examine the land, if he does not drink 
so freely as to disqualify him from 
making a full and thorough examina- 
tion, 1s not such conduct in prevention 
of an investigation as will entitle the 
purchaser to rely on representations 
as against the examination and in- 
spection made in his bshalf. Arm- 


strong v. Breen, 69 N.W. 1125, 101 
Iowa 9. 
[c] However, where inspection is 


prevented or interfered with only as 
to particulars which actually conform 
with the representations made, and 
thero is a full and free inspection as 
to all matters which are untruly rep- 
resented, the rule does not ayply. 
Graziani v. Arundell, 55 App.D.C. 21, 
299 F. 886. 


€6. Lone Star Immigration Co. v. 
Johnson, 278 F. 515; Spvadoni v. Mag- 
genti, 8 P.(2d) 874, 121 Cal.App. 147. 
See Rodgers v. Johnson, 196 N.W. 295, 
47 S.D. 131 (to same effect). 


67. See cases supra notes 65, 66. 
ees Oswald v. McGehee, 28 Miss. 

69. Alger v. Keith, 105 F. 105, 44 
OCGA ST 

70. maratrenty. Cunningham, (Tex. 


Civ.App.) 177 S.W, 212. 


71. Pringle v. Samuel, 1 Litt. (Ky.) 
43,13 Am.D. 214 

La] Claim. that survey has been 
made, confirming the speaker’s repre- 
sentations as to acreage, entitles the 
other party to rely on such misrepre- 
sentations, as against his objection 
that from inspection he believes the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 169] 


So, too, where, although there is in fact an oppor- 
tunity for a party to investigate and determine the 
truth as to all material matters, the opportunity is 
interfered with by the other party, who obstructs, 
misleads, or imposes on the former, and thereby 
prevents an examination and the ascertainment of 
the truth, such conduct repels the ordinary effect of 
the existence of such an opportunity, and the fraud, 
concealment, or misrepresentation is still operative 
and available to avoid the sale.*? Thus, it has been 
held, a party, in the absence of actual knowledge, 
may rely on the representations of the other party, 
without further inquiry, although an opportunity 
exists to learn the truth, if such representations are 
statements of fact, and not of mere opinion, and are 
accompanied by an assurance of the speaker’s per- 
sonal knowledge of thei truth and a sp2cification 
of the source of his information or the grounds for 
his belicf.72 The principles stated are true even 
though there are cireumstances in connection with 
the sale calculated to arouse suspicion and to put 


VENDOR AND PURCHASER 


[66 C.J.] 625 
a party is induced to abstain from informing him- 
self, although an opportunity exists to make such 
investigation,’® as where the other party resorts to 
conduct or statements to secure hasty action and 
to get him to refrain from investigation,’® such in- 
terference with the exercise of the opportunity 
broadens the scope of the right of reliance so that 
false representations, even though with reference 
to opinion, value, or like matters, and even though 
their falsity is ascertainable, may vitiate the sale. 
So, where the speaker procures recommendations of 
his reliability and veracity from known responsible 
persons, and armed with these presents himself to 
the other party, the credit induecd by the recom- 
mendations justifies a larger confidence and inereas- 
es the extent to which the latter may rely on him.‘? 
Moreover, representations as to motive, while they 
are not of themselves substantial grounds for a 
claim of fraud or mistake,*® may widen the scope of 
permissible reliance on the statements of the per- 
son making them;7® and the same is true as to state- 


the person deceived on inquiry.** 


land to be deficient in quantity from 
the amount represented. Pringle v. 
Samuel, 1 Litt. (Ky.) 48, 13 Am.D. 214. 

72. U.S.—Green v. Turner, 80 F. 41 
[aff 86 F. 837, 30 C.C.A. 427]. 

Ga.—Thompson v. Boyce, 
353, 84 Ga. 497. 

Iowa.—Schneider v. Schneider, 98 N. 
W..159, 125 Iowa 1. See Anderson v. 
Buck, 24 N.W. 10, 66 Iowa 490 (to 
same effect). 


N.C.—Hill v. Brower, 76 N.C. 124. 


Ohio.—Manley v. Carl, 20 Ohio Cir. 
Ce M6 AIT Ohio CirDee 1. 


Wis.—Horton vy. Lee, 82 N.W. 360, 
106 Wis. 439. 

See Heinrich v. Norton, 219 Ill.App. 
86 (persuasion not to employ attor- 
ney); Langdon v. Green, 49 Mo. 363; 
Meritas Realty Co. v. Farley, 151 N.Y. 
S. 1052, 166 App.Div. 420 [rev 147 N. 
Y.S. 503, 85 Misc. 321, and aff 121 N.E. 
879, 224 N.Y. 671]; Simmang v. Har- 
ris, (Tex.Civ.app.) 27 S.W. 786 (last 
three cases reecgnizing rule). 


And see cases passim infra this 
section. 

[a] Conspiracy.—W here the owner 
of land conspires with others to in- 
duce the purchaser to buy, by a 
scheme wherein they represent that 
they are acquainted with the land and 
that they wish to buy it themselves 
in order to get the advantage of the 
rise in value which will result from 
projected improvements in the neigh- 
borhocd which they privately know 
are about to be made, and request that 
he purchase it for later sale to them, 
the scheme being designed to induce 
him to refrain from inquiry respect- 
ing it, which he does, the right of re- 
liance and the fraud are effectively 
made out, although the only state- 
ments are representations of value 
and predictions as to the future. 
Horton v. Lee, 82 N.W, 360, 106 Wis. 
439. 

73. U.S.—Green v. Turner, 
41 [aff 86 F. 837, 30 C.C.A. 427]. 


Ala.—Baker v. Maxwell, 14 So. 468, 
99 Ala. 558. 

Cal.—Wichelberger v. Mills Land, 
ete., Co., 100 P. 117, 9 Cal.App. 628. 

Ill.—Owens vy. Chicago ‘Union Bank, 
260 Ill.App. 595. 

Iowa.—Nolan v. Fitzpatrick, 173 N. 
W. 255, 186 Iowa 1226. See Peterson 
v. McManus, 172 N.W. 460, 466, 187 


[66 C. J.—40] 


11 S.E. 


80 F. 


Similarly, where | 


Iowa 522 (stating, in discussing the 
admissibility of certain evidence, that 
“certainly it is normal to place more 
reliance upon something understood 
to be the affirmance of a fact from 
personal knowledge than upon a state- 
ment that discloses it rests on hear- 
say, and is nothing but the expression 
of an opinion’). 


Mass.—Roberts v. French, 26 N.I. 
416, 153 Mass. 60, 25 Am.S.R. 611, 10 
L.RvA. 656. 


WEY See v. Bailey, 31 Mich. 


Pa.—Babcock v. Case, 61 Pa. 427, 100 
Am.D. 654. 


Wash.—Bliss v. 
979, 1836 Wash. 32. 


[a] Notion of actual admeasure- 
ment conveyed, by the form of the 
statement, with a seller’s representa- 
tions as to the area or dimensions of 
the land, may be a circumstance jus- 
tifying reliance despite inspection or 
an opportunity to inspect. Wichel- 
berger v. Mills Land, ete., Co., 100 P. 
ILig ao) WCalkApp.) 6285. 4Roberts’{ v. 
French, 26 N.E. 416, 153 Mass. 60, 25 
Am.S.R. 611, 10 L.R.A. 656. 


74, Wichelberger v. Mills Land, 
peer Co., 100 PB. 117, 121, 9 Cal.App. 


Clebanck, 238 P. 


“Courts of equity will not withhold 
relief from parties ignorant of the 
true condition who, relying upon false 
representations as to material facts 
made for the purpose of inducing as- 
sent, are thereby inveigled into con- 
tracts, upon the ground that there 
were circumstances calculated to 
arouse suspicion and cause an inves- 
tigatien whereby they might have dis- 
covered the swindle. The liability of 
the defendant arises from its own 
fraud end false representations, and 
is unaffected by the question of dili- 
gence on the part of plaintiffs in avail- 
ing themselves of the opportunity af- 
forded for determining.” Wichelberg- 
er v. Mills Land, etc., Co., supra. 


[a] Thus, where false representa- 
tions as to the extent of the land 
were made by the seller, but a map 
thereof shown the purchaser differed 
from such representations, the latter 
circumstance did not prevent the ex- 
istence of a right of reliance where 
the appended description by metes and 
bounds corresponded to the represen- 
tations which were made _ positively 
and as of the seller’s own knowledge. 


. 


ments respecting the speaker’s wealth and financial 


Bichelberger v. Mills Land, etc., Co., 
100 P. 117, 9 Cal.App. 628. 


75. Mich.—Swimm v. 
Mich. 99. 


Mo.—Herman v. Hall, 41 S.W. 733, 
te Mo. 270; Holland v. Anderson, 38 
Mo. 55. 


Neb.—McKnight v. Thompson, 58 N. 
W. 4538, 39 Neb. 752. 


N.Y.—Kaston v. Zimmerman, 183 
N.Y.S. 615, 192 App.Div. 511. 


Vt.—Crompton v. Beedle, 75 A. 331, 
83 Vt. 287, 30 L.R.A.N.S. 748, Ann.Cas, 
19IZA 399. 


Eng.—Turner v. West Bromwich 
Union, 3 L.T.Rep.N.S. 662. 


[a] Rule applied.—Where the ven- 
dor exhibited to the buyer a county 
deed to swamp lands, at the same time 
falsely assuring him that there were 
no other conveyances of such lands 
outstanding, and by such assurances 
inducing the purchaser to refrain 
from an examination of the records 
to see whether there were such con- 
veyances, by his conduct in thus pre- 
venting an examination the purchaser 
was excused from further investiga- 
tion for other conveyances and could 
rely on the vendor’s representations 
as to title. Herman v. Hall, 41 S.W. 
738, 140 Mo. 270. 


76. Brett v. Van Auken, 68 N.W. 
£91, 99 Iowa 553; Swimm v. Bush, 23 
Mich. 99; Hammond v. Pennock, 61 
N.Y. 145 [aff 5 Lans. 358]. 


[a] Representation that other par- 
ties wish to buy land (1) for the pur- 
pose of hurrying the purchaser into 
the agreement is an example. Ham- 
mond v. Pennock, 61 N.Y. 145 [aff 5 
Lans. 358]. (2) As substantive basis 
5 pee see supra § 151 text and notes 


77. Swimm v. Bush, 23 Mich. 99. 
78. See supra § 155. 


79. Schneider v. Schneider, 98 N. 
W. 159, 125 Iowa 1; Swimm v. Bush, 
23 Mich. 99; Crompton v. Beedle, 75 
Ase33d) 288 oVitey 28.7, 000 duck ACNE SnAg aoe 
Ann.Cas.1912A 399; Henderson  v. 
Thompson, 41 Can.8.C. 445. See 
Thompson vy. Lee, 31 Ala. 292 (to same 
effect); Daiker v. Strelinger, 50 N.Y, 
S. 1074, 28 App.Div. 220 (where the 
statement was made by the vendor 
that he offered the property so cheap 
because he had killed a man in the 
jurisdiction where it+*was located and 
dared not return there). 


Bush, 23— 
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standing.*° 


called into operation.®+ 


[§ 170] (ee) Intentional Representation or Indus- 
The failure to inspect or ex- 
amine or to do so thoroughly has been held immate- 
rial where the representations are of facts, as dis- 
tinguished from matters of opinion and judgment, 
and are deliberately false and fraudulent, or where 
there is industrious concealment of a similarly culpa- 
and the speaker is not entitled to 
invoke contributory negligence as an answer to his 


trious Concealment. 


ble character; 


80. Smith v. Babcock, 22 F.Cas.No. 
13,009, 2 Woodb.&M. 246. Compare 
Jones v. Herring, (Tex.Civ.App.) 16 
S.W.(2d) 325 (holding that represen- 
tations as to the speaker’s church af- 
filiations were wholly irrelevant and 
immaterial). 

81. Gayne v. Smith, 134 A. 62, 104 
Conn, 650. 

g2. Ark.—Riddle v. Brown, 1 S-W. 
(2d) 811, 175 Ark. 1170. 

Ill.—Pustelniak v. Vilimas, 185 N.E. 
611, 352 Ill. 270; Gilbey v. Hamlin, 
130 N.E. 702, 297 Ill. 258. See Morel 
v. Masalski, 164 N.E. 205, 333 Ill. 41 
(recognizing rule). 

Mass.—Hogan v. Wixted, 138 Mass. 
270. 


Mo.—Parish v. Casner, 282 S.W. 392, 
411 [quot C.J.]. 

N.J.—Turner v. Houpt, 33 A. 28, 53 
N.J.Eq. 526. : 


Okl.—Chisum v. Huggins, 154 P. 
1146, 55 Okl. 4238. 
Pa.—Sutton v. Morgan, 27 A. 894, 


158 Pa. 204, 38 Am.S.R. 841. 


Tex.—Massirer v. Milam, (Civ.App.) 
223 S.W. 302. 


Vt.—Crompton y. Beedle, 75 A. 331, 
83 Vt. 287, 30 L.R.A.N.S. 748, Ann.Cas. 
1912A 399. 


See Dow v. Swain, 58 P. 271, 125 Cal. 
674 (to same effect); Hamlin v. Johns, 
144 S.E. 659, 166 Ga. 880 (dictum to 
same effect); Stewart v. Salisbury 
Realty, etc., Co., 74 S.E..7386, 159 N.C. 
230 (to same effect); Rasmussen v. 
Reedy, 84 N.W. 205, 14 S.D. 15 (dic- 
tum to same effect); Smith v. Land, 
as Corp., 28 ,Ch.D, T (recognizing 
rule). 


“No man is justified, either in mor- 
als or in law, in knowingly making a 
false descriptive statement about the 
subject matter of a proposed con- 
tract which may influence the mind 
of the other party in the transac- 
tion. No party has any right, ei- 
ther in law or in morals, to rely 
upon either the ability or the op- 
portunity of the other party to discov- 
er the falsehood of his representa- 
tions, and thus avoid injury from it. 
And in actual practice no party does 
make such false statements in the ex- 
pectation that they will certainly be 
discovered, and will have no influence. 
For, with such certain discovery in 
prospect, why make them? In short, 
nobody has the right to set a trap for 
his neighbor, even in a place where it 
is so exposed to view as to render it 
highly improbable he shall step into 
it; and if, peradventure, he does step 
into it, the trap setter has no right 
to say to him ‘You ought not to have 
been so careless and negligent as to 
step into a trap ‘exposed to full view.’ 


However, merely making arrangements 
for the suppression of the truth and deception of 
the opposite contracting party in the event he under- 
takes to investigate is of no significance where such 
party never takes any steps looking to an invest)- 
gation so that such arrangements are not actually 
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own intentional wrong.*? 


[§ 171] (ff) Time or Distance. 
making an inspection or examination may extend the 
right of reliance.** 
to examine or investigate to impair the right to re- 
ly, the means of knowing the truth should be rea- 


The difficulty of 


In order for the opportunity 


sonably open and accessible to the party deceived ;** 


The willful wrongdoer is not enti- 
tled to the benefit of the defense of 
contributory negligence.’ Turner v. 
Houpt, 33 A. 28, 33, 53 N.J.Eq. 526. 


83. See cases infra this section. 


84. Sherwood v. Salmon, 5 Day 
(Conn.) 439, 5 Am.D. 167 [overr Sher- 
wood v. Salmon, 2 Day (Conn.) 128]; 
Ross v. Hobson, 26 N.E. 775, 131 Ind. 
166; Kertz v. Dunlop, 13 Ind. 277; 
White v. Lowden, 28 N.Y.S. 619, 8 
Mise. 106, 90 Hun 218 [aff 36 N.Y.S. 
1135, 90 Hun 218]; O’Connor v. Light- 
hizer,'75 P. 648, 34 Wash. 152. 


85. Sherwood v. Salmon, 5 Day 
(Conn.) 439, 5 Am.D. 167 [overr Sher- 
wood v. Salmon, 2 Day (Conn.) 128]. 


86. Wenegar v. Bollenbach, 54 N. 
BE. 192, 180 Ill. 222; Kertz v. Dunlop, 
13 Ind. 277. See Morley v. Harrah, 66 
S.W. 942, 167 Mo. 74 (to same effect); 
Kaston v. Zimmerman, 183 N.Y.S. 615, 
192 App.Div. 511 (recognizing rule). 


87. U.S.—Smith v. Richards, 13 
Pet. 26, 10 L.Ed. 42. See Doggett v. 
Emerson, 7 F.Cas.No. 3,960, 8 Story 
700 (to same effect). 


Ark.—Cady v. Rainwater, 196 S.W. 
125, 129 Ark. 498. See Grayling Lum- 
ber Co. v. Ebbitt, 203 S.W. 686, 134 
Ark. 175 (to same effect). 


Conn.—Sherwood v. Salmon, 5 Day 
439, 5 Am.D. 167 [overr Sherwood v. 
Salmon, 2 Day 128]. 


Fla.—Riverside Inv. Co. vy. Gibson, 
64 So. 439, 67 Fla. 130. 


Ill.—Mosier v. Osborn, 119 N.E. 924, 
284 Ill. 141; Wenegar v. Bollenbach, 
54 N.B. 192, 180 Ill. 222. See Van- 
dyke v. Walters, 88 Ill. 444 (to same 
effect). 


Ind.—Ross v. Hobson, 26 N.E. 775, 
131 Ind. 166; Kertz v. Dunlop, 13 Ind. 
277; Gardner v. Mann, 76 N.E. 417, 36 
Ind.App. 694. 


Towa.—Edwards v. Foley, 173 N.W. 
914, 187 Iowa 5; Nolan v. Fitzpatrick, 
173 N.W. 255, 186 Iowa 1226; Sutton v. 
Greiner, 159 N.W. 268, 177 Iowa 532; 
Wakefield v. Coleman, 140 N.W. 386, 
159 Iowa 241; Sykes v. Reiher, 91 N. 
W. 920; Brett v. Van Auken, 68 N. 
W. 891, 99 Iowa 553. See Byers v. 
McNeil, 76 N.W. 685; Wilcox v. Iowa 
Wesleyan University, 32 Iowa 367 
(both to same effect). 


Me.—Bean y. Herrick, 12 Me. 262, 
28 Am.D. 176. 


Mich.—J. B. Millet Co. v. Andrews, 
141 N.W. 578, 175 Mich. 350. 


Mo.—Clinkenbeard vy. Weatherman, 
57 S.W. 757, 157 Mo. 105; Bishop v. 
Seal, 87 Mo.App. 256. 


Neb.—Walker v. Burch, 178 N.W. 
209, 104 Neb. 592; Bushee y. Keller, 
148 N.W. 902, 96 Neb. 736; Howard 
v. Duncan, 144 N.W. 169, 94 Neb. 690; 


the defect must not only be apparent, but the pur- 
chaser must be in a situation to discern it;*° 
the only investigation which can be resorted to may 
consume so much time as to render it burdensome 
and from a practical standpoint ineffective,*® or 
may have to be made at such a distance that to make 
it would be an act not of ordinary prudence, but 
rather of extraordinary diligence,*’ it has been held 
that the party who labors under such a disadvan- 


if 


Ross v. Sumner, 78 N.W. 264, 57 Neb. 
588; McKnight v. Thompson, 58 N.W. 
453, 39 Neb. 752; Cressler v. Rees, 43 
N.W. 363, 27 Neb. 515, 20 Am.S.R. 691. 
Rane anne aes v. Miller, 15 Nev. 
N.M.—Wilson 
732, 21 N.M. 422 
N.Y.—White v. Lowden, 28 N.Y.S. 
619, 8 Misc. 106 [aff 36 N.Y.S. 1135, 90 
Hun 218]. See Daiker v. Strelinger, 
50 N.Y.S. 1074, 28 App.Div. 220 (to 
same effect). ; 
Ohio.—Manley v. Carl, 20 Ohio Cir. 
Ct. 1615.11. OhiosCir;DecaT: 
Or.—Field vy. Hood River Orchard 
Land Co., 146 P. 98, 75 Or. 223. 
Tex.—Massirer y. Milam, (Civ.App.) 
223 S.W. 302; Dean v. Ingle, 1 Tex. 
Unrep.Cas. 186. See Griffeth v. 
Hanks, 46 Tex. 217 (to same effect). 


Utah.—Whitney v. Richards, 53 P. 
1122, 17 Utah 226. 

Va.—Strickland v. Ayers, 165 S.E. 
387; Grosh v. Ivanhoe Land, etc., Co., 
20) Sib, 8475.95 “Va 16h Linhart eve 
Foreman, 77 Va. 540. 


Wash.—Shemanski vy. Goldberg, 185 
P. 574, 108 Wash. 654; Van Horn v. 
Chambers, 154 P. 1084, 89 Wash. 553; 
Christensen v. Koch, 148 P. 585, 85 
Wash. 472; Becker v. Clark, 145 P. 
65, 83 Wash. 37; Lindsay v. David- 
son, 107 P. 514, 57 Wash. 517; Reilly v. 
Gottleb, 85 P. 675, 43 Wash. 9; O’Con- 
nor v. Lighthizer, 75 P. 648, 34 Wash 
152. See Conta v. Corgiat, 132 P. 
746, 74 Wash. 28 (recognizing rule). 


Wis.—Horton v. Lee, 82 N.W. 360, 
106 Wis. 439; Miner v. Medbury, 6 
Wis. 295. 


Eng.—Haygarth v. Wearing, L.R. 
12 Eq. 320. 


See Lester v. Mahan, 25 Ala. 445, 60 
Am.D. 530 (to same effect); Pestal 
v. O’Donnell, 254 P. 764, 81 Colo. 202; 
Osborne v. Howard, 242 S.W. 852, 195 
Ky. 533 (both recognizing rule); 
Doyle v. Whittridge, 55 A. 459, 97 Md. 
711 (where land represented as that 
occupied by a named enterprise was 
correctly described by metes and 
bounds, the description being such 
that the buyer would have found by 
investigation that the land in ques- 
tion was not that occupied by the en- 
terprise named, nevertheless where 
the sale was conducted by auction at 
a place in the city distant from the 
premises themselves, the sale was 
voidable for such erroneous represen- 
tation); Babcock v. Case, 61 Pa. 427, 
100 Am.D. 654 (to same effect). 


Contra Walton v. Avera Loan, etc., 
Co., 110 S.E. 338, 28 Ga.App. 56. 

“Where the subject-matter to be ex- 
amined is at a distant place, involving 


v. Robinson, 155 P. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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tage in respect of the information should not be 
required to go. to such trouble to investigate, but 
has the right. to rely on the statements made him by 
the other,** particularly where the speaker empha- 
sizes the fact that the party whom he is addressing 
must rely solely upon his statements and cannot 
otherwise ascertain the true facts, at the time and 
place of sale.’® 


[§ 172] (3) Estoppel To Claim Reliance. In no 
case where the representations are made after the 
party to whom they are addressed has assured the 
speaker of his complete familiarity with the prop- 
erty and informed him that he is dealing on his own 
judgment, may the latter be held for any represen- 
tations by him as to the subject matter, since the 
former has produced the impression of full reliance 
on his own knowledge.®® Thus, where the buyer of 
farm lands represents that he is an experienced 
farmer, owns a farm in another state, and knows 
good land when he sees it, the contract is not inval- 
idated by misstatements of the sellers as to the qual- 
ity of the soil.°4 


expense and inconvenience to the in- 
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[§ 173] e. Action by Person Misled. The party 
to whom the false statements are made, or from 
whom the facts are concealed, must have acted on 
the strength of the representations made or of the 
erroneous opinion induced by lack of knowledge ;°” 
the representation must be the immediate and prox- 
imate cause of his entering into the sale;°* reliance 
going merely so far as abstract belief is not sufficient 
unless it is followed by action pursuant to such 
belief.°4 The misstatement need not have been the 
only inducement to act if it materially tended to 
induce the sale;®* but unless it form at least a main 
inducement thereto, it does not affect the validity of 
the transaction.°® 


[§ 174] f. Damage or Injury.®? It has been held 
in a number of jurisdictions that, although the other 
requisite elements are present, there is no fraud, 
concealment, or misrepresentation which is opera- 
tive to permit a party to the sale to attack the con- 
tract as invalid, unless he has been damaged or 
prejudiced thereby.°® However, the fact that the 
party claiming fraud or misrepresentation gets full 


W.Va.—Wamsley v. Currence, 23 W.) Essential to fraud or misrepresenta- 


quiring party, he may safely limit his 
inquiry to his opponent in the trans- 
action and trust to his representa- 


slo: Bishop v. Seal, 87 Mo.App. 256, 
{a] Previous residence in vicinity 


where the property is located is not 
of itself sufficient to alter the rule 
where at the time of the negotiations 
and the sale the party to whom the 
statements are made is at a distance. 
Fishback v. Miller, 15 Nev. 428. 


{b] Warning to examine land has 
been held not to alter the rule. Van 
Horn vy. Chambers, 154 P. 1084, 89 
Wash. 553; Christensen vy. Koch, 148 
P. 585, 85 Wash. 472. 


@8. See cases supra notes 86, 87. 


89. Altgelt v. Mernitz, 83 S.W. 891, 
37 Tex.Civ.App. 397. 


90. Fuller v. Buice, 6 S.E. 17, 80 
Ga. 395; Todd v. Fambro, 62 Ga. 664. 


{a] Agreement to purchase in then 
condition.—Where a purchaser ex- 
pressly agrees to purchase lots in 
their then condition, he must be pre- 
sumed to do so with knowledge of 
conditions. Pine Hills v. Lehmann, 
126 So. 209, 169 La. 838. 


91. Hegdale v. Wade, 153 P. 107, 78 
Or., 349. 
92. U.S.—Farrar v. Churchill,-10 S. 


Ct. 771, 135. U.S. 609, 34 L.Ed. 246; 
Southern Development Co. v. Silva, 8 
SO SS leona, ob se G66 8:5 
Hough v. Richardson, 12 F.Cas. No. 
6,722, 3 Story 659. 

Ark.—Carwell v. Dennis, 143 S.W. 
135, 101 Ark. 603; Wright v. Boltz, 113 
S.W. 201, 87 Ark. 567. 


Fla.—Stakes v. Victory Land Co., 
128 So. 408, 99 Fla. 795. 


Ill.—Bouxsein v. First Nat. Bank, 
127 N.Is. 133, 292° 111;,500. 


Kan.—Provident Loan Trust Co. v. 
Mcintosh, 75 P. 498, 68 Kan. 452, 1 
Ann.Cas. 906. 

Me.—Hotchkiss v. Bon Air Coal, 
etc., Co., 78 A. 1108, 108 Me. 34. 


Pa.—Ackerman vy. Jaster, 36 A. 324, 
179 Pa. 463. 

Va.—Trammell v. Ashworth, 39 S. 
BE. 593, 99 Va. 646; Max Meadows 

Land, etc., Co. v. Brady, 22 S.E. 845, 
G7 ae ils 

Wash.—George v. Bingham, 192 P 
980, 113 Wash. 39. 


Va. 5438. 
Bd ame es v. Hart, 1 Sask.L. 


93. U.S.—King v. Lamborn, 186 F. 
210 8eC. Cras pas. 


Ala.—New Orleans, etc., Coal, etce., 
nee v. Musgrove, 7 So. 747, 90 Ala. 


Colo.—Adams vy. Schiffer, 17 P. 21, 
LT Colo: 5) 7 Am- SR: 202: 


Ky.—Jameson vy. Richardson, 7 Ky. 
Te), 610; (3 kKey.Op.). 912. 

Mo.—McCaw v. O’Malley, 249 S.W. 
41, 298 Mo. 401. 


Pa.—Atlas Portland Cement Co. v. 
American Brick & Clay Mfg. Co., 124 
A. 650, 280 Pa. 449. 


94. Provident Loan Trust Co. v. 
Mcintosh, 75 P. 498, 68 Kan. 452, 1 
Ann.Cas. 906; Ackerman v. Jaster, 36 
A. 324, 179 Pa. 463; George v. Bing- 
ham, 192 P. 980, 113 Wash. 39. See 
Slingluff v. Dugan, 56 A. 837, 98 Md. 
518 (to same effect). 


95. Farrar v. Churchill, 10 S.Ct. 
771, 135 U.S. 609, 34 L.Ed. 246; Lewis 
v. Peck, 232 N.W. 219, 251 Mich. 50L;. 
Buchanan v. Burnett, 119 S.W. 1141, 
102 Tex. 492, 132 Am.S.R. 900 [aff 114 
S.W. 406, 52 Tex.Civ.App. 68]; Tem- 
perance Colonization Co. v. Fairfield, 
16 Ont. 544. 


96. U.S.—Farrar v. Churchill, 10 
S.Ct. 771, 135 U.S. 609, 34 L.Ed. 246. 


Colo.—Adams v. Schiffer, 17 P. 21, 
11 Colo. 15, 7 Am.S.R. 202. 


Ga.—Todd v. Fambro, 62 Ga. 664. 


Ky.—Jameson v. Richardson, 7 Ky. 
L. 610, 13 Ky.Op. 912. 


Mo.—Holland v. Anderson, 
BDs 


B.C.—Gagnon v. Nelson, 21 B.C. 
356. See Denman v. Mentz, 52 A. 
1117, 63 N.J.Eq. 613 (to same effect). 


“Fraud gives a cause of action if 
it leads to any sort of damege; it 
avoids contracts only where it is the 
ground of the contract, and where, 
unless it had been employed, the con- 
tract would never have been made.” 
Smith v. Kay, 7 H.L.Cas. 750, 11 Re- 
print 299, 309 [quot Gagnon v. Nelson, 
2 BC, 356]. 


97. Damage as: 


Element of actionable fraud general- 
ly see Fraud §§ 77-90. 


38 Mo. 


tion: 


Affecting validity of contracts ger- 
erally see Contracts § 302. 
Preventive of specific performance 
see Specific Performance § 968. 
98. U.S.—Southern Development 
Co. v. Silva, 8 S.Ct. 881, 125 U.S. 247, 
31 L.Ed. 678; Smith v. Richards, 13 
Pet. 26, 10 L.Ed. 42; Dearborn Elec- 
tric Light & Power Co. v. Jones, 299 
E. 432 [aff on reh 7 F.(2d) 806) 
Crump v. Schneider, 246 F. 225, 158 
CCA3 853" In. re; Miley, 187 ers wil. 
See Linn v. Green, 17 F. 807, 5 Mc- 
Crary 380 (recognizing rule). 
Ala.—Baker v. Maxwell, 14 So. 468, 


99 Ala. 558; Spratt v. Wilsoi, 10 So. 
209, 94 Ala. 608; Meeks v. Garner, 8 
Sovs37 857093 Alan], 149 “La ReAy es Loi6iy 


Griel v. Lomax, 6 So. 741, 89 Ala. 420. 
See Cullum vy. Mobile Branch Bank, 
4 ‘ey 21, 37 Am.D. 725 (recognizing 
rule). 


Ark.—Carwell v. Dennis, 143 S.W. 
135, 101 Ark. 603; Storthz v. Arnold, 
84 S.W. 1036, 74 Ark. 68. See Cady 
v. Rainwater, 196 S.W. 125, 129 Ark. 
498; Neely v. Rembert, 71 S.W. 259, 
71 Ark. 91 (both recognizing rule). 


Cal.—Marriner v. Dennison, 20 P. 
386, 78 Cal. 202; Purdy v. Bullard, 41 
Cal. 444; Morrison v. Lods, 39 Cal. 
381; Rouse v. Morgan, 291 P. 441, 108 
Cal.App. 315; Winkler v. Jerrue, 129 
P. 804, 20 Cal.App. 555. See Wichel- 
berger v. Mills Land, etc., Co., 100 P. 
117, 9 Cal.App. 628 (recognizing rule). 


Fla.—Stokes v. Victory Land Co., 
128 So. 408, 99 Fla. 795. 


Ga.—Knowles v. Elyton Land Co., 
15 S.E. 675, 88 Ga. 642. 


Ill.—Whitesides v. Taylor, 105 Ill. 
496; Smith v. Brittenham, 98 IIl. 188. 
See Wenegar v. Bollenbach, 54 N.E. 
192, 180 Ill. 222 (recognizing rule); 
Merryman v. David, 31 Ill. 404 (to 
same effect). 


Ind.—Riley v. Kepler, 94 Ind. 308; 
Meyer v. Yesser, 32 Ind. 294. See 
Cole v. Miller, 60 Ind. 463 (so holding 
as to a public foreclosure sale con- 
ducted by a public officer, where the 
party seeking to have the sale set 
aside was fraudulently induced to re- 
frain from bidding, but even so, would 
only have bid a sum much less than 
ene ky for which the property was 
sold). 


Iowa.—Armstrong vy, Breen, 69 N, 
W. 1125, 101 Iowa 9. 
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value and hence is no worse off from a pecuniary 
standpoint than he was before the sale is not of it- 


Kan.—Grinceod v. Wolf, 16 P. 691, 
88 Kan. 292. 


Ky.—Curd v. Bethell, 58 S.W.(2d) 
261, 248 Ky. 127; Lashley vy. Lashley, 
266 S.W. 247, 205 Ky. 601; Bewley v. 
Moremen, 171 S.W. 996, 162 Ky. 32; 
Casey v. Allen, 1 A.K.Marsh. 465, 10 
Am.D. 750. 


peat eligen v. Rightor, 


8 La.Ann. 


Miss.—Atkinson v. 
289, 67 Miss. 502; Harris v. Ransom, 
24 Miss. 504; Hall v. Thompson, 9 
Bye 448; Young v. Bumpass, Freem. 

iis 


Mo.—McCaw v. O'Malley, 249 S.W. 
41, 298 Mo. 401; Lewis v. Brookdale 
Land Co., 28 S.W. 324, 124 Mo. 672. 


Neb.—Realty Inv. Co. v. Shafer, 137 
N.W. 873, 91 Neb. 798; Missouri Val- 
ley Land Co. v. Bushnell, 8 N.W. 389, 
11 Neb. 192. 


N.J.—Denman v. Mentz, 52 A. 1117, 
63 N.J.Eq. 613, 


Or.—Pace v. Edgmont Inv. Co., 4 
P.(2d) 633, 138 Or. 32; Caples v. Steel, 
%. Or: 49:2. 


Tenn.—Kansas City Land Co. v. 
Hill, 11 S.W. 79%, 87 Tenn. 589, 5 L.R. 
A. 465. 


Sinnott, 7 So. 


Tex.—Moore v. Cross, 29 S.W. 1051, 
87 Tex. 557 [rev (Civ.App.) 26 S.W. 
122]; Lay v. Midland Farms Co., (Civ. 
App.) 8 S.W.(2d) 230 [foll Fortune v. 
Midland Farms Co., (Civ.App.) 8 S. 
W.(2d) 236}; Callaway v. Chrestman, 
(Civ.App.) 269 S.W. 908; Landfried 
v. Milam, (Civ.App.) 214 S.W. 847; 
onera v. King, (Civ.App.) 164 S.W. 
1110. 


Va.—Lake v. Tyree, 19 S.E. 787, 90 
Va. 719; Hull v. Fields, 76 Va. 594. 


W.Va.—Wamsley v. Currence, 23 W. 
Va. 543, 


Wis.—Daly v. Brennan, 57 N.W. 
963, 87 Wis. 36; Spence v. Geilfuss, 62 
N.W. 529, 89 Wis. 499. See Morrison 
v. Koch, 32 Wis. 254 (to same effect). 


Man.—Nicholson v. Peterson, 18 
Man. 106. See Kelly v. Enderton, 22 
Man. 277, 5 Dom.L.R. 613 (to same 
effect). 


See Sherwood v. Salmon, 5 Day 
(Conn.) 439, 5 Am.D. 167 [overr Sher- 
wood v. Salmon, 2 Day (Conn.) 128]; 
Cooper v. Harvey, 16 N.Y.S. 660 (both 
dictum to same effect); Williams v. 
Kerr, 25 A. 618, 152 Pa. 560 (recogniz- 
ing rule). 


“Complainant must allege and prove 
(1) fraud on the one side and (2) con- 
sequent injury to the complainant on 
the other; for fraud consists not in 
mere intention, but in intention car- 
ried out by hurtful act. It consists of 
conduct that operates prejudicially on 
the rights of others. That ‘fraud 
without damage or damage without 
fraud, gives no cause of action’ in 
such a case is an ancient rule of the 
common law.” Lake v. Tyree, 19 S.E. 
787, 788, 90 Va. 719. 


[a] Iustrations. — (1) Where 
married men contracted to sell land, 
the title to which was held by their 
wives, the purchaser, not having been 
injured and a deed from the wives 
having been tendered, could not defeat 
the contract on the ground that it was 
induced by fraudulent representa- 
tions. Crump v. Schneider, 246 F. 
225, 158 C.C.A. 385. (2) If, in a bill 
to rescind a contract, whereby com- 
plainants conveyed to defendant cer- 
tain land in consideration of the 
transfer to them of certain mortgages 
held by defendant, on the ground of 
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fraudulent misrepresentations as to 
the property conveyed in such mort- 
gages, it is shown that complainants 
assigned such mortgages for value 
and without recourse to a third per- 
son and afterward accepted a reas- 
signment without recourse on such 
third person, complainants are not 
entitled to the relief prayed for, un- 
less further facts existed imposing 
a legal or equitable obligation on com- 
plainants to accept such reassign- 
ment. Baker v. Maxwell, 14 So. 468, 
99 Ala. 558. (3) Where the vendor, 
selling his right, title, and interest 
in land, stated that he had a contract 
for the purchase of such land but did 
not state that the contract was merely 
oral, but_the person from whom he 
bought thereupon executed a _ suffi- 
cient instrument to avoid any re- 
course to the statute of frauds, the 
purchaser in the later sale could not 
make the nondisclosure of the char- 
acter of the contract a ground of com- 
plaint. Griel v. Lomax, 6 So. 741, 89 
Ala. 420. (4) Where plaintiff, hav- 
ing a contract to purchase lands 
from defendant, agreed, as a result 
of fraudulent representations, to take 
other lands instead, the contract was 
not subject to be avoided where it 
did not appear that the substituted 
lands were not as valuable as those 
for which he originally contracted. 
Marriner v. Dennison, 20 P. 386, 78 
Cal. 202. (5) Where, at a prior time, 
“river lands” were not regarded as 
being as valuable as others, because 
of uncertainty as to title, but at the 
time of the sale the matter of title 
had beefi cleared up by the courts so 
that they were regarded as being as 
good and valuable as others, it was 
no ground for avoiding the contract 
that it was said that the land was not 
river land, when it was so in fact, 
because no prejudice resulted to the 
purchaser from that fact. Arm- 
strong v. Breen, 69 N.W. 1125, 101 
Iowa 9. (6) Concealment by a joint 
owner of the land of his interest 
therein and of the fact that he is em- 
ployed by the disclosed vendor to ef- 
fect the sale is immaterial] if the pur- 
chaser sustains no damage in conse- 
quence of the concealment and does 
nothing which they would not have 
done anyhow. Slidell v. Rightor, 3 
La.Ann. 199. (7) Relief from a con- 
tract will not be accorded for the 
fraud of the purchaser in putting it 
in. the form of an absolute deed, 
when the vendor intended it as a con- 
tract to convey, where it appears that 
the latter agreed to convey the land 
to the former that he has performed 
his part of the agreement, and that 
specific performance would give hima 
deed exactly like that sought to be 
canceled. Atkinson v. Sinnott, 7 So. 
289, 67 Miss. 502. (8) Where it is 
said, at the time of the sale, that the 
land is not encumbered, when it in 
fact is, but the possession of the pur- 
chaser is never disturbed and no 
showing is made’ that the encum- 
brance has not since been effectively 
discharged there is a lack of the in- 
jury required to make the fraud avail- 
able as a basis of complaint. Harris 
v. Ransom, 24 Miss. 504. 


{[b] Damage must be direct and 
immediate, not merely the remote or 
consequential result of the fraud. 
Nicholson v. Peterson, 18 Man. 106. 


[c] Fair price paid notwithstand- 
ing fraud or misrepresentation.—(1) 
Even if false and fraudulent state- 
ments are made by the purchaser as 
to the land, if the price paid is nev- 
ertheless a fair one and comparable 
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self in all cases sufficient to sustain the sale as 
against the charge of fraud;°® 


if, because of the 


to the average price paid to other par- 
ties in the vicinity owning similar 
lands, at or about the same time, the 
sale has been held not ordinarily void- 
able by the vendor for the purchas- 
er’s fraud (Storthz v. Arnold, 84 S.W. 
1036, 74 Ark. 68;° Grindrod v. Wolf, 
16 P. 691, 38 Kan. 292); (2) but where, 
except for fraudulent misrepresenta- 
tions as to the purchaser’s purpose, 
which was of such a stated nature as 
would benefit adjoining unsold prop- 
erty, the vendor would not have sold 
at all, the payment of a fair price is 
not of itself a sufficient circumstance 
to prevent the existence of relievable 
fraud (Williams v. Kerr, 25 A. 618, 
152 Pa. 560). 


99. bees v. Lamborn, 186 F. 
21,. VOSAC IC: Ay12 

Cal.—Harris v. Miller, 235 P. 981, 
196 Cal, 8; Montgomery v. Meyer- 
stein, 199 P. 800, 186 Cal. 459; Dohr- 
man v. J. B. Roof, Inc., 291 P. 879, 108 
Cal.App. 456. 


Conn.—Morrow v. Ursini, 113 A. 
388, 96 Conn. 219; Brett v. Cooney, 
53) A. 729,75 Conn: 338. 


Del.—Webster v. 
Realty Co., 139 A. 
Ill.—Mitchell v. 
498. 
Ind.—Gardner y. 
36 Ind.App. 694. 
Iowa.—Lorenzen v. Langman, 216 
N.W. 768, 204 Iowa 1096; Nolan v. 


Palm Beach Ocean 
457, 16 Del.Ch._ 15. 


McDougall, 62 Ill. 


Mann, 76 N.E. 417, 


Fitzpatrick, 173 N.W. 255, 186 Iowa 
1226. See Dimond v. Peace River 
Valley, etc., Co., 165 N.W. 1032, 182 


Iowa 400 (recognizing rule). 


Mass.—Fardy v. Buckley, 121 N.E. 
77,- 231 Mass: 377%. 


Mich.—wNorris v. Home City Lodge, 
No. 536, I, O. O. F., 168 NW. 935, 203 
Mich. 40. 


Minn.—Pennington v. Roberg, 142 
N.W. 710, 122 Minn. 295; MacLaren v. 
Cochran, 46 N.W. 408, 44 Minn. 255. 


N.Y.—Stuart v. Lester, 1 N.Y.S. 699, 
49 Hun 58. 


Or.—McGowan v. Willamette Val- 
gy ented Land. Co., 155 P. 705, 79 
r. 454. 


Pa.—Williams v. Kerr, 25 A. 618, 
152 Pa. 560. 


Tex.—Sargent v. Barnes, (Civ.App.) 
159 S.W. 366. 


Wash.—Bliss v. 
979, 186 Wash. 32. 


Wis.—Miranovitz v. Gee, 157 N.W. 
790, 168 Wis. 246. 


Can.—Hitcheock vy. Sykes, 49 Can. 
S.C. 403 [dism appeal 29 Ont.L. 6, 13 
Dom.L.R. 548, 4 Ont.W.N. 1146]. 


Contra oacyeigd v. Lashley, 266 S.W. 
247, 205 Ky. 601. 


“There may be an injury without 
pecuniary loss that is as revolting to 
conscience as if actual damages had 
ensued. So it is there is a distinction 
between ‘damnum’ and ‘injuria.’ The 
former means only harm, hurt, loss, 
damage, while the latter comes from 
‘in,’ against, and ‘jus,’ right, and 
means something done against the 
right of the party, producing dam- 
age, and has no reference to the fact 
of the amount of damage.” King v. 
Lamborn, 186 F. 21, 28, 108 C.C.A. 423, 


[a] Incurring of pecuniary obliga- 
tions as a result of fraudulent repre- 
sentations is in itself an injury with- 
out the showing of some other pe- 
cuniary damage. Webster v. Palm 
Bora Uccen Realty Co., 139 A. 457, 16 

e 


Clebanck, 238 P. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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misrepresentations, he did not in fact get what he 
bargained fort or he has been induced by material 
false representations to enter into a contract which 
he would not have entered into but for such repre- 
In fact, there is some 
authority renouncing the requirement of damage al- 
together, aside from cases where an action is brought, 
for deceit, and holding that the effect, of fraud or 
misrepresentation, which in fact induces a sale, is 
independent of any consideration of damage, the 
sole question being whether the misrepresentation 
is material, as the law will imply damage if it is.? 
The relative smallness of the financial injury is not 


sentations,? it is sufficient. 


1. U.S.—King yv. Lamborn, 186 F. 
21, 108 C.C.A. 123; Mather v: Barnes, 
Keighley & Greer, 146 IF. 1000. 


Cal.—Dohrman y. J. B. Roof, Inc., 
291 P. 879, 108 Cal.App. 456. 


Se Sey bie v. McDougall, 62 Ill. 


Ind.—Gardner v. Mann, 76 N.E. 417, 
36 Ind.App. 694. 


Iowa.—Lorenzen v. Langman, 216 


N.W. 768, 204 Iowa 1096; Cahail v. 
Langman, 216 N.W. 765, 204 Iowa 
1011; Nolan v. Fitzpatrick, 173 N.W. 


255, 186 Iowa 1226; Selby v. Matson, 
114 N.W. 609, 137 Iowa 97, 14 L.R.A. 
N.S. 1210. Seé Dimond v. Peace Riv- 
er Valley, ete., Co., 165 N.W. 1032, 182 
Iowa 400 (recognizing rule). 

Minn.—Meegnuson v. Bouck, 226 N. 
W. 702, 178 Minn. 2388; Pennington v. 
Roberg, 142 N.W. 710, 122 Minn. 295. 

N.Y.—Tryon v. Lyon, 118 N.Y.S. 5, 
133 App.Div. 798. 


Or.—McGowan v. Willamette Val- 
ley Irrigated Land Co., 155 P. 705, 79 
Or. 454. 


Tex.—Sargent v. Barnes, (Civ.App.) 
159 S.W. 366. 


Wash.—Bliss v. Clebanck, 238 P. 
979, 186 Wash. 32. 


Wis.-—Hansen v. Allen, 93 N.W. 805, 
117 Wis. 61. 


See Boulter v. Stocks, 47 Can.S.C. 
440 (to same effect). 


“Neither does it matter, if misrep- 
resentation be proved, that the bar- 
gain, even so, was a good one, from 
which the purchaser is likely to sus- 
tain no loss. In an action of deceit, 
no doubt, this would be relevant on 
the question of damages, in order to 
show that there were none, although 
to this the authorities are not all 
agreed; but not so upon a bill to 
rescind. The purchaser is entitled 
to the bargain which he supposed and 
was led to believe that he was get- 
ting, and is not to be put off with any 
other, however good.” Mather v. 
Barnes, 146 F. 1000, 1004. 


fa] Thus (1) where a party oral- 
ly agreed to buy certain land, but 
in the written contract a different 
tract was substituted for part of that 
bargained for, he was entitled to re- 
scind, without showing that the sub- 
stituted land was less valuable than 
that bargained for. Selby v. Matson, 
114 N.W. 609, 137 Iowa 97, 14 L.R.A. 
N.S. 1210. (2) Where there was a 
representation that there was a well 
on the land which had supplied, and, 
if repaired, was capable of supplying, 
water for several hundred cattle, and 
the only well was one capable of sup- 
lying water for twenty-five or thirty 
ber it ig not sufficient to prove the 
representation immaterial that the 
purchaser had only twenty-five or 
thirty head of cattle, so that there 
was an ample water supply for their 
needs, as the land would have been 
more valuable had there existed a 
well of the capacity represented. 
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the sale.® 


Black v. Brooks, 129 S.W. 177, 60 Tex. 
Civ.App. 533. 

2. Cal.—Kane v. Ott, 238 P. 126, 73 
Cal.App. 124; Stirnus v. Adams, 195 
P. 955, 50 Cal.App. 730. 


Ind.—Ross v. Hobson, 26 N.E. 775, 
131 Ind. 166. 


Minn.—MacLaren vy. Cochran, 46 N. 
W. 408, 44 Minn. 255. 


N.Y.—Phillips v. Conklin, 58 N.Y. 
682 [aff 2 Thomps.&Co. 619]; Stuart 
v. ‘Lester, 49 Hun 58, 1 N.Y.S. 699; 
Masterton v. Beers, 29 N.Y.Super. 
368. 

Pa.—Williams v. Kerr, 25 A. 618, 
152 Pa. 560. 

Wis.—Greiling v. McLean, 107 N.W. 
839, 128 Wis. 440. 


8. Magnuson v. Bouck, 226 N.W. 
702, 178 Minn. 238; Stuart v. Lester, 
1_N.Y-S. 699, 49 Hun 58. 


4. Dubovy v. Woolf, 143 A. 58, 127 
Me. 269; Bean v. Herrick, 12 Me. 262, 
28 Am.D. 176; Masterton v. Beers, 29 
N.Y.Super. 368; Wilson vy. Carpenter, 
21 S.H. 243. 91 Va. 183, 50 Am.S.R. 
824. See Hibel v. Von Fell, 38 A. 
201, 55 N.J.Eq. 670 (to same effect). 


5. Linn v. Green, 17 F. 407, 5 Mc- 
Crary 380; Wright v. Spencer, 226 P. 
173, 39 Idaho 60; Dubovy v. Woolf, 
143 A. 58, 127 Me. 269; Wilson v. Car- 
penter, 21 S.E. 248, 91 Va. 183, 50 Am. 
S.R. 824. 


6. Ala.—Saltonstall v. Gordon, 33 
Ala. 149; Juzan v. Toulmin, 9 Ala. 
662, 44 Am.D. 448. See Cofer v. 
Moore, 6 So. 306, 87 Ala. 705; Lester 
v. Mahan, 25 Ala. 445, 60 Am.D. 530 
(both recognizing rule, but holding 
that, in connection with other cir- 
cumstances, inadequacy may consti- 
tute evidence of fraud). 


Ark.—Storthz v. Arnold, 84 S.W. 
1036, 74 Ark. ‘68. See English v. 
North, 166 S.W. 577, 112 Ark. 489 (rec- 
ognizing rule). 

Del.—Wiest v. Garman, 9 Del. 119. 


Ill.—Hustad v. Cerny, 151 N.E. 871, 
321 Ill. 354; Fisher v. Burks, 113 N.E. 


(it Se 2418 363) Douslass, an) lait= 
tler, 58 Ill. 342; Grant v. Fellows, 58 
Ill. 242. See Mosier v. Osborn, 119 N. 


E. 924, 284 Ill. 141; Wenegar v. Bol- 
lenbach, 54 N.E. 192, 180 Ill. 222 (both 
recognizing rule, but holding that, 
in connection with other circum- 
stances, inadequacy may constitute 
evidence of fraud); Heinrich v. Nor- 
ton, 219 Ill.App. 86 (all three cases 
recognizing rule, but holding that, in 
connection with other circumstances, 
inadequacy may constitute evidence 
of fraud). 


Iowa.—Herwehe v. Schultz, 184 N. 
W. 289, 191 Iowa 1280. See Edwards 
v. Foley, 173 N.W. 914, 187 Iowa 5 
(recognizing rule, but holding that, in 
connection with other circumstances, 
inadequacy may constitute evidence 
of fraud). 


Ky.—Sohan vy. Gibson, 80 S.W. 1173, 
118 Ky. 403, 26 Ky.L. 279; Peak: v. 
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sufficient to support the validity of the sale;+ it 
is sufficient if the party injured has been very slight- 
ly prejudiced if the amount is at all appreciable.® 


[§ 175] g. Inadequacy of Consideration. 
inadequacy of consideration on either side, will never 
_of itself constitute fraud impairing the validity of 


Mere 


[§ 176] 4. Duress and Undue Influence7—a. Du- 
ress—(1) In General. 
upon a sale of land as fraud;% one who, under its 

compulsion, agrees to such a sale may withdraw 
from and avoid the transaction; but a sale is void- 


Duress has the same effect 


ae 23 S.W. 356, 94 Ky. 533, 15 Ky.L. 
278. 


Mo.—Thomas vy. Goodrum, 231 S.W. 


571. 


N.J.—BEleisdell v. Derees, 139 A. 
178, 101 N.J.Eq. 723; Ketcham v. 
Owen, 36. A. 1095, 55 N.J.Ea. 344; 


Wise v. Fuller, 29 N.J.Eq. 257. 


N.Y.—Bernhard v. McMaster, 54 N. 
Y.Super. 104, 25 N.Y.Wkly.Dig. 442; 
Hutchinson v. Brown, Clarke 408. 


Leen ee v. Lindsay, 5 Ohio 

8. 
Pa.—-Harris v. 

64 Am.D. 661. 


Tenn.—Talbott v. Manard, 59 S.W. 
340, 106 Tenn. 60. See Haywood v. 
Marsh, 6 Yerg. 69 (recognizing rule, 
but holding that, in connection with 
other circumstances. inadequacy may 
constitute evidence of fraud). 


Va.—Hale v. Wilkinson, 21 Gratt. 
(62 Va.) 75. 

W.Va.—Whittaker v. South West 
Virginia Imp. Co., 12 S.E. 507, 34 W. 
Va. 217; Pennybacker v. Laidley, 11 
S.H. 39, 33 W.Va. 624. 

See Baltimore yv. Williams, 6 Md. 
235 (recognizing rule, but holding 
that, in connection with other circum- 
stances, inadequacy may constitute 
evidence of fraud); Armstrong v. 
Martin, 137 N.W. 143, 171 Mich. 291 
(holding a contract for the sale of 
land worth nine thousand dollars for 
one thousand dollars cash, and the 
balance in payments of five hundred 
dollars yearly, including interest, not 
a fraud in law); Varner v. Carson, 
59 Tex. 303 (recognizing rule); Lind- 
say Petroleum Co. v. Hurd, L.R. 5 P.C. 
221 (dictum to same effect). 

Compare Fernandez v. Olivencia, 19 
Porto Rico 311 (holding that gross in- 
adequacy of price is a circumstance 
having some _ tendency to show 
fraud); Carpenter v. Mason, 193 N.W. 
973, 181 Wis. 114 (holding price so 
grossly excessive as itself to indicate 
misconduct on the seller’s part). 

Inadequacy of consideration as 
ground for rescission see infra §§ 319, 
320. 

7. Effect on: 

Contracts generally of: 
Duress see Contracts §§ 310-325. 
Undue influence see Contracts §§ 
326-338. 
Deeds generally of: 
Duress see Deeds §§ 156-162. 


Dpgre influence see Deeds §§ 163-— 


Tyson, 24 Pa. 347, 


Right to specific performance of 
duress or undue influence see Spe- 
cific Performance §§ 127, 155. 


8 Kwentsky v. Sirovy, 121 N.W. 
27, 142 Iowa 385. 
“Fraud and duress are. akin.” 


Peterson v. McManus, 172 N.W. 460, 
469, 187 Iowa 522. 


9. Brown v. Peck, 2 Wis: 261, 
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able only, not void, if made under its influence.?° 
{t is of no importance that the duress employed 
against a party is not exercised by the opposite party 
to the sale or under his authority;!! nor is it es- 
sential that he should have known of it before or 
when it was employed.t? However, the sale must 
have been indueed by the coercive conduct, and not 
by some other consideration, to impair the validity 
of the sale.1s 


[§ 177] (2) Facts Constituting Duress. There 
must be such a degree of compulsion of the will of 
another as takes from him effectually its voluntary 
exercise ;'* and the mere fact that, in making the 
sale, he chooses what he considers the lesser of two 
evils, not wanting to make the choice, but neverthe- 
less seleeting for himself without constraint of his 
will, is not such duress as. will affect the sale 1° 
Where no present serious danger threatens either 
person or property, the fact that the sale is econ- 
sented to in order to escape a possibly greater fu- 
ture loss is not sufficient.1° However, so far as 
regards its effect on the validity of the sale, the tech- 
nical distinetions between duress per minas, duress 
of imprisonment, and the lke, are of no signifi- 
cance ;'? if the menaces used, or equivalent acts of 
violence, are such as to prevent the exercise of free 
will in agreeing to the sale, it is voidable.t® The 
application of physical foree, and violence direeted 
against the person in a manner indicating that the 
maltreatment will continue until he yields to the 
demands of those attacking him to sell the land is 
sufficient in character to have that effect.t® A threat 
of arrest of the opposite party to the sale may be 
such duress as to invalidate it.°° Under the older 
authorities, a threat of arrest, to serve as duress, 
must involve an unlawful arrest;?! but later cases 
hold that a threat of lawful arrest for an unlawful 
purpose is equally duress,** and that accordingly 
it is not conclusive against its existence that the 
person threatened is guilty of the offense with which 
he is accused.22 In-general, however, threats to 
do only that which a person has a right to do un- 
der a contract are not of such a character as to 


10. Kwentsky v. Sirovy, 121 N.W.] Iowa 385. 
27, 142 Iowa 3885: Harvin v. Black-| 99, 
man, 46 So. 525, 121 La. 431. 


[a] Reason for rule.—‘Consent is 24, 
present, puhoush not such free oer 82. 
sent as the law requires.” Kwentsky < 
v. Sirovy, 121 N.W. 27, 32, 142 Iowa| , 25- Harris v. 


385. , Am.D. 661; 
11. Brown v. Peck, 2 Wis. 261. 
12. Brown v. Peck, supra. 


13. Pratt Land, etc, Co. v. Mc-|wa917 
Clain, 33 So. 185, 135 Ala. 452, 93 Am. 


shanks v. 
W.Va. 21; 
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Kwentsky v. 
23. Kwentsky v. 
Ott v. Pace, 115 P. 37, 43 Mont. 


Tyson, 24 Pa. 347, 64 
Pheenix Land Co. v. Exall, 
(Tex.Civ.App.) 159 S.W. 474; 
Ransbarger, 92 S.E. 78, 80 34. 
Whittaker v. 


Virginia Imp. Co., 12 S.E. 507, 34 W. 35. 


[§§ 176-179 


constitute duress.24 Threats of a civil suit, at least 
where the person making the threats has a eolorable 
claim of right, are not of such a character as to 
constitute duress invalidating a sale made in ¢on- 
sequence thereof,?> even though to the threats are 
joined statements that the speaker will ruin finan- 
cially the person addressed by the costs and expens- 
es of litigation.*° Similarly, a sale made to secure 
the discontinuance of a pending suit is not voidable 
as having been procured by duress.?7 The faet that 
the contract is procured from one in prison, as an 


incident to his release, shows no duress, at least 


where the imprisonment is honest and was not 
brought about by the other party to the sale.*§ 


[§ 178] b. Undue Influence. Even though not 
technically duress, any coercion or constraint of the 
will of another, depriving his assent of the quality 
of a free and voluntary act, may invalidate a sale 
of land made by reason of its exercise.?7® Material 
considerations in the determination of whether the 
will of a party has in fact been overcome include 
his mental®° or physical®+ condition at the time of 
sale, but the mere fact that the mental or physical 
vigor of the party indueed is somewhat impaired,*? 
or that such party is uneducated or illiterate,** is 
not conclusive of its procurement by the exercise 
of undue influence and consequent invalidity. How- 
ever, even though a difference between men as re- 
gards their powers of resistance, dependent on the 
presence or laek of ordinary intelligence or eour- 
age, is recognized, the acts relied on as having in- 
fluenced a party to contract against his will must 
come up to the legal standard, which is a matter of 
law not dependent on the facts of the particular 
ease.2* The mere fact that a party, in agreeing to 
the sale, is governed considerably by the wishes of 
those around him, such as his kin, is not of itself 
sufficient to establish undue influence affecting the 
validity of the sale.?> 


[§ 179] H. Illegality***—1. In General. As in 
the ease of other contracts, the object and provisions 
in a contract for the sale of land must be such as 
are not declared by the law to be either illegal or 


32. Crookshanks v. Ransbarger, 92 
Meter em S.E. 78, 80 W.Va. 21. 


Sirovy, supra. Sufficiency of mental weakness to 
prevent capacity to contract general- 
ly see supra § 104 text and notes 3, 4. 


83.__Crookshanks v. Ransbarger, 92 
S.E. 78, 80 W.Va. 21. 
Crook- 

Crookshanks v. MRansbarger, 
South West | S¥pra. 

Lean y. Leeds, 114 A. 402, 92 
N.J.Eq. 455. 


S.R. 35. M me een eee ve ee eR 92 36. Cross references: 
_ gerade -E. 78, 80 y.Va. 21; Whittaker v. 
aett Vales v- Villa, 35 Philippine | South West Virginia Imp. Co., 12 SE. ais Henk omy ary pene ashi 
fou. 507, 34 W.Va. 217. 
; ? Illegality as a defense in suit for 
15. Vales v. Villa, supra. 27. Taft v. Reddy, 210 N.W. 364, specific performance see Specific 


16. Vales v. Villa, supra. 191 Wis. 144. 
17. Brown v. Peck, 2 Wis. 261. 28. Knobb v. 
18. Brown v. Peck, supra. 29. 
19. Brown v. Peck, supra. P. 344, 26 Or, 394. 
20. Kwentsky v. Sirovy, 121 N.W. 

27, 142 Iowa 385. supra. 


al. Perley vo ‘Catling si iG 7633; 31. 
Kwentsky v. Sirovy, 121 N.W. 27, 142° supra. 


Lindsay, 5 Ohio 468. 
Schoellhamer vy. 


30. Schoellhammer y, 


Schoellhammer vy. 


Performance § 157. 


Partial illegality see infra text Sng 
notes 40, 41. 


Rights of bona fide purchasers from 
grantee see infra § 905 et seq. 


Rometsch, 38 


Rometsch, | gale of realty of which vendor has 
not possession see supra § 43. 
Rometsch, | See Contracts §§ 339-480; Deeds §§ 


172-174 


*By JOSEPH W. ROUSE ($§ 179-206). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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void.27 If the subject matter of the agreement of 
sale is illegal there is in legal effect no contract, and 
the agreement is not voidable at the election of one 
of the parties thereto, but is an absolute nullity in 
so far as it has not been performed.?® 


Partial illegality. As in the case of contracts gen- 
erally,®® where the contract is illegal as to a por- 
tion of the lands, but legal as to the rest, and the 
legal and illegal promises are severable, the legal 
_ part is valid.t° But where the contract is entire, an 
illegal stipulation therein not being severable from 
the valid portions vitiates the whole contract.*! 


[§ 180] 2. Relation of Vendor to Illegal Purpose. 
According to the weight of authority, the vendor 
must in some way actively participate in the illegal 
purpose of the purchaser in order that such illegality 
may affect the contract of sale, and mere knowledge 
on his part that the purchaser intends to make use 
of the property purchased for some illegal purpose 
does not taint the contract of sale with illegality.*? 
However, where the vendor has knowledge of the 
proposed immoral purpose of the vendee and sells 
the property, taking notes** or a deed of trust to 
secure payment of the purchase price,** the sale is 
illegal and unenforceable. Of course, the contract 
is not affected by any secret intent of the purchaser 
to use the premises for an unlawful purpose.*®> A 
contract to purchase a house is not invalid when 
merely collateral to an illegal agreement between 
the parties.*® 


[§ 181] 3. Effect of Performance. Since the law 
leaves the parties to an illegal transaction where 
they have placed themselves, in the absence of spe- 
cial circumstances of deceit and the like, no relief 
is given to parties to an illegal contract for the sale 
of realty who have performed the same in whole or 
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in part.47 


[$ 182] 4. What Contracts Are Illegal**—a. In 
General. The general rules applicable in the de- 
termination of the illegality of particular contracts*® 
apply to contracts for the sale of land.*° 


Champerty and maintenance. A contract for the 
sale of land may, like other contracts, be illegal and 
void by reason of its being tainted with champerty 
or maintenance;°! and courts of equity sometimes 
refuse to enforce contracts tainted with champerty, 
although they may not be such as are prohibited 
by statute, or although an action might lie at law 
for a breach.°? 


Division of costs of litigation. A contract where- 
by the vendor and purchaser of land agree that the 
costs and expenses incurred by the latter in a joint 
defense against an ejectment suit for the land and 
in a proceeding to enjoin such suit shall be equally 
divided, and that the latter’s share shall be indorsed 
upon a purchase-money mortgage given by him to 
the vendor, is not illegal.®% 


Provision for discharge by death of vendor. A 
provision that the purchase price shall be paid in 
installments, and that the obligation to pay such 
installments shall be discharged by the death of the 
vendor as to the installments aceruing after such 
death, is held not to give the purchaser such an in- 
terest in the death of his vendor as to render the 
contract void on the ground of publie policy.># 


Interference with administration of government. 
A contract for the sale of land will be illegal as 
contrary to public policy if it involves an unlawful 
interference with the administration of govern- 
ment.*> That the principal purpose of a contract 
to buy land may have been to secure the votes and 


27. U.S.—Hazelton v. Sheckels, 26 
S.Ct. 567, 202 U-S. 71, 50 L.Ed. 939, 6 
Ann.Cas. 217; Mundy v. Shellaberger, 
ee. 219 [aff161 F. 503, 88 C.C.A. 
445]. 

Cal.Kremer v. Earl, 27 P. 735, 91 
Cal. 112. 

Ind.T.—Sayer v. Brown, 104 S.W. 
Siii.tnd Lee G2b: : 

Iowa.—Lindt v. Uihlein, 79 N.W. 
73, 109 Iowa 591. 


Or.—Horseman v. Horseman, 72 P. 
698, 43 Or. 83. 


Pa.—Mitchell v. Smith, 1 Binn. 110, 
2 Am.D. 417; Mitchell v. Smith, 4 
Dall. 269, 1 L.Ed. 828. 


Tex.—Rayner Cattle Co. v. Bedford, 
44 S.W. 410, 45 S.W. 554, 91 Tex. 642. 


W.Va.—Dodson vy. Swan, 2 W.Va. 
511, 98 Am.D. 787; Brown v. Wylie, 
2 W.Va. 502, 98 Am.D. 781. 


38. Lindt v. Uihlein, 79 N.W. 73, 
109 Iowa 591; Mitchell v. Smith, 4 
Dall. (Pa.) 269, 1 L.Ed. 828; Brown 
v. Wylie, 2 W.Va. 502, 98 Am.D. 781. 

39. See Contracts § 470. 

40. Loganbill v. Zook, 3 P.(2d) 
273, 38 Ariz. 540; Potter v. Potter, 72 
P. 702, 43 Or. 149. 

41. Horseman vy. Horseman, 72 P. 
698, 43 Or. 83. 

42. Sprague v. Rooney, 82 Mo. 493, 
52 Am.R. 383 [overr on other grounds 
16 S.W. 505, 104 Mo. 349]; Armfield v. 
Tate, 29 N.C. 258. See Contracts §§ 
476-480. 

43. Jones v. Owens, 99 S.E. 121, 149 
Ga. 72 [op of supreme court con- 
formed to 99 S.E. 387, 23 Ga.App. 724]. 


44, Hall v. Edwards, (Tex.Commn. 
App.) 222 S.W. 167 [rev (Civ.App.) 
194 S.W. 674]. 

45. Nortnass yv. Pioneer Townsite 
Co., 117 N.W. 951, 82 Neb. 382. 


46. Thomas v. Little, 96 So. 896, 
209 Ala. 590. 


47. Ill—Songer vy. Partridge, 107 
Til. 529. 


N.D.—Emanuel y. Engst, 208 N.W. 
840, 54 N.D. 141. 


Or.—Horseman y. Horseman, 
698, 43 Or. 83. 

R.I.—Wilcox v. Daniels, 3 A. 204, 15 
5 ated eae Tye 


W.Va.—Brown v. Wylie, 
502, 98 Am.D. 781. 


See Coitracts § 492. 


48. Contracts involving lotteries 
see Lotteries § 12. 


49. See Contracts §§ 340-439. 


50. See cases infra this section; 
and §§ 183-189. 


[a] Contracts held not ilegal.— 
(1) A contract to sell fair grounds for 
part cash and the balance in a share 
of the proceeds which may be receiv- 
ed from the privileges incident to the 
holding of fairs, races, etc., on such 
grounds is not immoral. Dargin v. 
Hewlitt, 22 So. 128, 115 Ala. 510. (2) 
Intention of vendee to use property 
for theater is not necessarily an il- 
legal or immoral purpose. Hamilton 
v. Bell, 84 S.W. 289, 37 Tex.Civ.App. 
456. And see supra § 180. (3) A con- 
tract to purchase land on condition 
that the vendors secure municipal 
permission to construct a shop there- 
on is legal. Kessler y. Troast, 138 A. 


72 


(4 


Pp. 


2 W.Va. 


371, 101 N.J.Eq. 536. (4) In the ab- 
sence of any agreement to that effect, 
that a rooming house was conducted 
by the vendor as a house of ill fame 
does not excuse the purchasers from 
paying the purchase price. Voj- 
tek v. Horan, 243 Ill.App. 362. (5) 
A contract for the sale of land, re- 
quiring the vendors to carry through 
to the Supreme Court proper proceed- 
ings to quiet their title and secure a 
decree showing a merchantable title, 
was valid, where it represented the 
actual agreement of the parties, and 
it was not agreed when the contract 
was made that the adjudication as to 
the title should be obtained by insti- 
tuting a fictitious suit for specific per- 
formance of an earlier contract as 
was afterwards done. Alyea v. Barin- 
ger, 138 N.E. 280, 307 Ill. 113. 


51. Bowman vy. Cunningham, 78 
Ill. 48; Cyrus v. Holbrook, 106 S.W. 
300, 32 Ky.L. 466. 


Champertous conveyances generally 
Bee naraperty, and Maintenance §§ 


52. See Specific Performance § 157 
note 37 [a] (3). 


53. Jones v. Shaw, 23 N.W. 33, 56 
Mich. 332. 


54. Clyde v. Mohn, 4 Ohio Cir. Ct. 
537, 2 Ohio Cir. Dec. 694 [aff 32 Wkly. 
Law Bul. 407]. 


55. Hazelton v. Sheckels, 26 S.Ct. 
567, 202 U.S. 71, 50 L.Ed. 939, 6 Ann. 
Cas. 217 (holding that an agreement 
to sell a tract of land at a specified 
price, if the offer should be accepted 
within the time mentioned, was un- 
enforceable as being contrary to pub- 
lic policy in securing legislation on 
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influence of the officers of the vendor in a county 
seat election does not invalidate the contract where 
nothing in the contract so provides, and it is to be 
performed regardless of the outcome of the elec- 
HOME 

[$ 183] b. Contracts Fraudulent as to Third Per- 
sons. <A contract for the sale of land is illegal and 
void where it involves the perpetration of fraud, 
breach of trust, or other wrong against a third per- 
son.>? 


{[§ 184] c. Restrictions as to Use of Property. 
Since the owner of real property has the right to 
exclude the whole world therefrom and to make such 
use of it as he pleases, so long as he is not guilty 
of nuisance, a provision in a contract of sale restrict- 
ing the use to be made of the premises sold is held 
to be valid and not against public policy.®® 


Restraint of sale of intoxicating liquor. A pro- 
vision in a contract of sale that intoxicating liq- 
uors shall not be sold upon the premises contracted 
for is a valid provision and does not affect the va- 
lidity of the contract as being in restraint of trade.®° 

[§ 185] d. Restrictions as to Use of Adjoining 
Premises. A restriction as to the style of building 
to be erected upon premises adjoining those contract- 
ed for is held to be a valid stipulation as to the use 
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of specific realty and is not against publie policy.*® 


As to business to be conducted on adjoining prem- 


ises. A provision restricting a business which may 
be carried on upon premises adjoining those con- 
veyed which is an indirect means of effecting an 
undue restraint of trade, is void, although the rest 
of the contract is not thereby affected. 


[§ 186] e. Options To Repurchase. A provision 
in the contract of sale giving the vendor the ception 
to repurchase the property sold is not contrary to 
public pohey.°®? 

[§ 187] f. Provision for Forfeiture on Default. 
In the absones of fraud a contract for the sale of 
land which provides tor the payment or the purchase 
price in monthly instaliments and that all payments 
shall be forfeitcd on default of any payment is not 
invalid as unconscionable or illegal,®? although the 
contrary has been held,®* unless the stipulation is 
such that it falls within the “penalty” class.®? Such 
a provisicn is not contrary to a statute making void 
any restriction against a party enforcing his rights 
by resort to the courts.%* 

[§ 188] g. Contracts Violative of Statutory or 
Constitutional Provisions—(1) In General. Con- 
tracts violative of statutory provisions are abso- 
lutely null and void.**7 Thus sales made to aliens 


a matter of public interest, where it 
was made in part consideration of 
services rendered before and after 
the making of the agreement, in bring- 
ing the property to the attention of 
committees of congress as a suitable 
site for a public building, although 
the actual services rendered may have 
been legitimate). 

56. Lamro Townsite Co. v. Bank 
of Dallas, 151 N.W. 282, 35 S.D. 164, 
Ann.Cas.1917C 346. 


57. Ga.—Parrott v. Baker, 9 S.E. 
1068, 82 Ga. 364. 
Tll.— Songer v. Partridge, 107 Ill. 


529. 
ieee v. Smith, 9 S.W. 402, 10 
Ky.L. 437. 
Mo. —Taylor v. Von Schraeder, 16 
S.W. 675, 107 Mo. 206. 


N.J.—Tillotson vy. Gesner, 
Eq. 318. 


N.Y.—St. John v. Benedict, 6 Johns. 
Chr 111, 


Pa.—McBrerty v. Hyde, 60 A. 507, 
Ry iteiiog toc 


S.C.—MeGuire v. ahi SC; 
Kq. 361. 


W.Va.—Ralphsnyder y. Shaw, 31 S. 
E. 953, 45 W.Va. 680. 


parE rag EEG v. Clark, 


[a] Subsequent contract to recon- 
vey.—Where, after the making of a 
conveyance which is fraudulent in law 
as to the grantor’s creditors, and 
which is set aside on their application 
in a proceeding in bankruptcy, the 
grantor pays all his debts and obtains 
a full discharge, and then surrenders 
to his grantee the notes given by him 
for the property, and in consideration 
thereof the grantee relinquishes all 
his right, title, and interest, claim 
and demand in and to the premises 
under said conveyance and agrees to 
cancel the same, the transaction is 
purged of the fraud and the latter 
agreement, being founded on a valid 
consideration, is enforceable in equity, 
Songer v. Partridge, 107 Ill. 529. 


{b] Contract held valid.—A con- 


33 N.S. 


Jefferys, 


2 Sask.L. 


tract by the owner to enter a land 
contract, if he succeeded in foreclos- 
ing existing land contracts, and if 
there was no redemption from fore- 
closure, to be subject to all rights of 
claimants under existing contracts, is 
not void as in fraud of existing con- 
tract holders, as it did not injuriously 
affect their interest. Woodliff v. Citi- 
zens’ Building & Realty Co., 206 N.W. 
542, 233 Mich. 288. 

58. Morris v. Tuskaloosa Mfg. Co.. 
8 So. 689, 83 Ala. 565; Robbins v. 
Webb, 68 Ala. 393; Holmes v. Martin, 
10 Ga. 503: Mollyneaux v. Witten- 
berg, 58 N.W. 205, 39 Neb. 547; Hall 
v. Ashford, 6 Tenn.Civ.A. 171. 


[a] Restrictions held valid and 
not in restraint of trade.—Morris v. 
Tuskaloosa Mfg. Co., 3 So. 689, 83 Ala. 
565 (holding that an agreement that 
no trading or mercantile pursuits 
shall be carried on upon the premises 
is not contrary to public policy); Rob- 
bins v. Webb, 68 Ala. 393 (a covenant 
not to permit a warehouse or a place 
for shipping or receiving goods on 
this land is valid); Holmes v. Martin, 
10 Ga. 503 (a restriction that a lot 
shall not be used as a tavern is good); 
Mollyneaux v. Wittenberg, 58 N.W. 
205, 39 Neb. 547 (an agreement that 
the property bought shall not be used 
for a hotel for two years is valid). 
Bee alee Covenants §§ 538-90; Deeds §§ 
386, 488. 


59. Sutton es Head, 5 
Ky. 156, 9 Am.S 


S.W. 410, 86 
SR 2 ay 9 1Gal Op 453: 
Hatcher v. Andrews, 5 Bush (Ky.) 
561; Watrous v. Allen, 24 N.W. 104, 
57 Mich. 362, 58 Am.R. 363; Lauben- 
heimer v. Mann, 17 Wis. 542, 


€>. Lewis v, Gollner, 29 N.E. 81, 
129) N.Y. 227,°26 Am.S-R: 516. 


61. Brewer v. Marshall, 19 N.J.Eq. 
Dal tt AT) 0/003 DAC ya WO lr CcuSi. 
81 Va. 553, 59 Am.R. 676. 


[a] Rule applied.—(1) A covenant 
by a vendor that neither he nor his 
assigns will sell marl from the ad- 
joining land is void as being in re- 
straint of trade. Brewer vy. Marshall, 
LO NedJg5 537,97 Am sDe ) 679. 762) 
Where A, having four hundred acres 


of land near a railroad junction, sold 
five acres to B, giving him exclusive 
mercantile, hotel, and manufacturing 
privileges in and around the junction, 
and covenanting that A and his heirs 
and assigns would abstain from all 
sorts of business on the four hundred- 
acre tract, such covenant was held 
void as in restraint of trade so far as 
it affected any one excépt the grantor. 
Tardy v. Creasy, 81 Va. 553, 59 Am. 
R. 676. 

62. Henley v. Hotaling, 41 Cal. 22; 
Cowart v. Singletary, 79 S.B. 196, 140 
Ga. 435, 47 L.R.A.N.S. 621, Ann.Cas. 
1915A 1116; Felton v. Grier, 35 S.E. 
175, 109 Ga. 320. 


6S. Morris v. Green, 88 S.W. 565, 
75 Ark. 410; Block v. Smith, 32 S.W. 
1070, 61 Ark. 266; Quetermous v. Hat- 
field, 14 S.W. 1096, 54 Ark. 16; Ish v. 
Morgan,, 3 _S.W.. 440; 48 Ark. 413% 
Meagher v. Hoyle, 54 N.E. 847, 173 
Mass. 577; Houghton vy. Nicoll, 22 
Man. 489. 


ps Sandford v. Murray, 2 Alta.L. 


65. Lytle v. Scottish American 
Mortg. Co., 50 S.E. 402, 122 Ga. 458. 
66. McCutcheon v. Thomas, 273 P. 


950, 47 Idaho 188. 


67. Lindt v. Uihlein, 79 N.W. 73, 
109 Towa 591; Sprague V. Rooney, 16 
S.W. 505, 104 Mo. 349. 


[a]. Rule applied.—(1) A contract 
void by statute is not validated by 
the vendor accepting a lease of the 
land and paying rent for a number of 
years and permitting the grantee to 
make improvements. Lindt v. Uih- 
lein, 79 N.W. 78, 109 Towa 591. (2) 
Where a statute prohibits leases of 
property for purposes of prostitution, 
a lease under seal in the form of a 
contract for the sale of land is void, 
and it may be shown by parol ev i= 
dence to be in fact a lease made in 
violation of a statute against the let- 


ting of premises for bawdy-house 
purposes. Sprague v. Rooney, 16 S. 
W. 505, 104 Mo. 349. 


[b] Sale of Pennsylvania lands 
under Connecticut, title—Sales of 
land in Pennsylvania, in violation of 


For later cases, developments and changes in the law see Annotations, same title and section number, 


{§§ 182-188 


a 


§§ 188-189] 


in violation of statutes,®® sales violative of the con- 


~~ stitutional guaranty of equal rights because restrict- 


ing resale to members of the white race,®® contracts 
contrary to the provisions or policy of the public 
land laws of the United States or of the state,’° 
contracts in violation of the acts of congress as to 
the sale or encumbrance of Indian lands,’? are il- 
legal and void. A constitutional provision making 
void as to interest and such a tax a contract of a 
debtor to pay any tax on any mortgage or other 
lien does not invalidate a contract to convey land 
as to stipulated interest on the price because it re- 
quires the purchaser to pay taxes on the land, the 
provision for interest and taxes on the land being 
part of the consideration for the conveyance.*? Al- 
though a statutory provision makes an agreement to 
procure the consent to the conveyance of the wife 
of a contracting party unenforceable, such an agree- 
ment does not render the contract void.** The fact 
that a building was constructed in violation of law 
does not make a sale thereof illegal.7* 


Statute forbidding sale of land bargained to an- 
other with intent to defraud the previous or subse- 
quent purchaser does not necessarily prevent the 
sale of land which the vendor has previously con- 
tracted to convey to another where the previous 


the Intrusion Law (act of April 11, 
1795) passed to penalize sales under 
Connecticut titles of lands held to be- 
long to Pennsylvania by the congres- 
sional coinmission appointed to set- 
tle the dispute between the _ two 


Tex.Civ.Avp. 


But under a 
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trary to public policy. 
Moran vy. Buchanan, 116 S.W. 875, 54 
Witcher 
75 S.W. 889, 33 Tex.Civ.Apn. 69. 
statute governing the 
sale of school lands and requiring an 


328; 
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option is recognized as an encumbrance whieh the 
vendor agrees to settle.7® 


Participation or interest of city officials in con- 
tracts in which the city is or may be involved, in 
violation of a statute penalizing such participation, 
will render the sale void.*® 


[§ 189] (2) Sales with Reference to Unrecorded 
Plat or Map. Statutory provisions in many jurisdic- 
tions require recording of plats of realty in order 
that portions of the realty may be sold therefrom.” 
In some jurisdictions sales made with reference to 
unrecorded plats are not void?® as the statute is 
deemed not intended to imperil the rights of the pur- 
chaser’? who may resell without having to have the 
plat filed;8° and the fact that by such a sale the 
vendor becomes liable to a penalty does not affect the 
sale or contract for sale.8t In such cases the pre- 
sumed intent of the legislature governs, and the court 
will not presume that it was the intent to release 
the fraudulent party from the obligation of his con- 
tract.82 However, failure to comp!y with the re- 
quirement makes it impossible for the vendor to 
compel payment of the purchase price as he ean- 
not comp2] performance of a contract which he him- 
self is unable to perform.’? In other jurisdictions 
such a sale has been declared void’* and the pur- 


thereon for use for city improvements 
is void. Emanuel v. Engst, 208 N.W. 
840, 54 N.D. 141. 


77. See statutory provisions. 
[a] Statutes not retroactive.—A 


Johnson & 


v. Wiles, 
(2) 


states, are void. Mitchell v. Smith, 1 
Binn. (Pa.) 110, 2 Am.D. 417; Mitchell 
v. Smith, 4 Dall. (Pa.) 269, 1 L.Ed. 
828. 

68. Takeuchi 
345. 206 Cal. 782. 

69. Porter v. Barrett, 206 N.W. 532, 
233 Mich. 373, 42 A.L.R. 1267. But see 
Janss Inv. Co. v. Walden, 239 P. 34, 
196 Cal. 753 (a provision in an install- 
ment contract for sale of a lot, that 
property should not be used or occu- 
pied by any person who was not of 
the white or Caucasian race Was 
valid, it being a restraint on use of 
property. and not on alienation). 


7g.  Ala.—Smith v..Johnson, 37 Ala. 
Oeh 


v. Schmuck, 276 P. 


6 

Cal.—Kremer v. Earl, 27 P. 735, 91 
Cal. 112; Hudson v. Johnson, 45 Cal. 
alt 


Ky.—McDermed v. McCastland, 
Hard. 18. 
Okl.—Prince v. Gosnell, 92 P. 164, 


19, Ok. 175. 


Or.—Horseman y. Horseman, 72 P. 
698, 43 Or. 83. 


Tex.—Rayner Cattle Co. v. Bedford, 
44 S.W. 410, 45 S.W. 554, 91 Tex. 642; 
Mahoney v. Tubbs, 77 S.W. 822, 34 
Tex.Civ.App. 96. 


Wis.—Week v. Bosworth, 20 N.W. 
657, 61 Wis. 78. 
[a] Ilustration.—Where a section 


of land, half of which was public do- 
main, and a sale thereof consequently 
void, was conveyed as an entirety,\ the 
consideration being based on the val- 
ue of the entire section and not on the 
number of acres contained, the entire 
conveyance was held void. Rayner 
Cattle Co. v. Bedford, 44 S.W. 410, 45 
S.W. 554, 91. Tex. 642. 


{[b] School lands.—(1) A contract 
binding a purchaser from the state of 
school lands to execute to another a 
bond for title and to complete the 
statutory period of occupancy neces- 
sary to perfect title is not void as con- 


intending purchaser to swear that he 
is not purchasing for another, a fitle 
bond given by a prospective purch*s- 
er, while land is still vacant public 
domain, is void, since it necessitates 
a false affidavit by such purchaser. 
Mahoney v. Tubbs, 77 S.W. $22, 34 
Tex.Civ.App. 96. 

{c] Indivisible contract.—Where a 
member of a firm agrees to convey 
his interest in the firm, together with 
a homestead entry on which he has 
not mede final proof, for a specified 
sum, the contract is not severable; 
and, being void in so far as it relates 
to the homestead, it is unenforceable 
in toto. Horseman v. Horseman, 72 
P. 698, 43 Or. 83. 

71. Sayer v. Brown, 104 S.W. 877, 
7 Ind.T. 675; Sage v. Hampe, 385 S.Ct. 
94, 235 U.S. 99, 59 L.Ed. 147 [rev 125 
Pie53,. Siacana boos 


72. Vance Redwood Lumber Co. v. 
Durphy, 97 P. 702, 8 Cal.App. 664. 


7S. Wheat v. Thomas, 287 P. 102, 
209 Cal. 306; Armstrong v. Sacra- 
mento Valley Realty Co., 198 P. 217. 
52 Cal.App. 110. 


74. Brownell v. Nason, 170 N.E. 
462, 270 Mass. 557. 


[a] Violation of building laws.— 
The purchaser of an apartment build- 
ing could not have the sale set aside 
where there was no fraud, although 
the vendor violated the building law 
by failure to comply with building in- 
spector’s requirements for fire preven- 
tion. Brownell v. Nason, 170 N.E. 
462, 270 Mass. 557. 

ie Luchetti v. Frost, (C€al.) 65 P. 
969. 

76. Emanuel vy. Engst, 208 N.W. 
840, 54 N.D. 141. 

{a] Bhus a contract for the pur- 
chase of land into which the purchas- 
er is induced to enter by promise of 
the vendor, who is mayor of the city 
in which the land is situated, that he 
will get the city to buy from the pur- 
chaser a certain amount of gravel 


statute regulating the survey and di- 
vision of land into lots and the plat- 
ting thereof provided in part a retro- 
svective rule of evidence, but its prin- 
cipal purpose was to prevent the sale 
of lots by reference to unrecorded 
maps or plats, and as to this it was 
not retroactive. Rudoloh v. City of 
Birmingham, 65 So. 1006, 188 Ala. 620. 


73. Ala.—Thomas v. Cowin, 39 So. 
898, 147 Ala. 478. 


Iowa.—Pangborn v. Westlake, 36 
ue 546; Watrous v. Blair, 32 Iowa 


Kan.—Bemis v. Becker, 1 Kan. 226. 


Minn.—-De Mers v. Daniels, 39 N.W. 
98, 39 Minn. 158. 


Bi Seep v. Darling, 9 Ohio 


Or.—Kern vy. Feller, 140 P. 735, 70 
Or. 140. > 


79. Thomas v. Cowin, 39 So. 898, 
147 Ala. 478. 


80. Opejon v. Engebo, 131 P. 1146, 
73 Wash. 324. 


81. Thomas v. Cowin, 39 So. 878, 
147 Ala. 478; De Mers v. Daniels, 39 
N.W. 98, 39 Minn. 158. 


6&2. Pangborn vy. Westlake, 36 Iowa 
546; Watrous v. Blair, 32 Iowa 58; 
Bemis v. Becker, 1 Kan. 226. 


8&. Stafford, Derbes & Roy v. De 
Gruy, 133 So. 430, 172 La. 160° [rev 
130 So. 889, 15 La.App. 653]. 


84. Hartzell v. Doolittle, 269 P. 
527, 205 Cal. 17; White v. Jacobs, 267 
P. 1087, 204 Cal. 334; Smith v. Bach, 
191°. P14; 183 ‘Cal: 259; “Lassiter vw. 
California Trust Co., (Cal.App.) 20 P. 
(2a) 723; Burns v. Grosvenor Inglis 
Corporation, 8 P.(2d) 546, 120 Cal. 
App. 688; Kozlowski v. Adams, 283 P. 
365, 102 Cal.App. 578; Harris & Hull 
v. McCarty-Vaughan-Evans Corp., 283 
P. 111, 102 Cal.App. 461; Letteau v. 
Lewin, 278 P. 461, 99 Cal.App. 793; 
Letteau v. Dumas, 278 P. 459, 99 Cal. 
App. 230; Shortell v. Evans-Ferguson 
Corporation, 277 P. 519, 98 Cal.App. 
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chaser may recover the price paid under the con- 
tract®> and the vendor cannot recover the purchase 
price®® although if the contract is executed and the 
title has passed to the vendee, who had no notice 
of the failure to record the plat, the sale will not be 
disturbed.** Further, a contract is not void where 
the unrecorded map or plat played no part in the 
sale.$* 


[§ 190] I. Estoppel or Waiver as to Defects or 
Objections§®—1. In General. As in the case of con- 
tracts for the sale of personalty,®® a party to a con- 
tract for the sale of realty may by his conduct 
waive objections or be estopped to deny the validity 
of the contract.°! Thus a purchaser holding a deed 
based on an executory contract cannot deny the 
validity of the contract on which his deed is based,°? 
and where he accepts a deed with knowledge of a 
defect in the title he cannot afterwards object be- 
cause of such defect.°? Where a purchaser contin- 
ues to pay after the vendor’s nonperformance of 
conditions precedent, he waives his right to object 
because of their nonperformance,®* and where one 
of several vendees takes possession under the con- 
tract he cannot object on the ground that his. co- 
vendee did not sign.?® Where, after a party to a 
contract has signed it, the other party modifies its 
terms, the right to refuse to accept the modifica- 
tion is lost by performance by the party signing.°® 
Failure to urge a justifiable objection and refusing 
to perform for an entirely different reason is a waiv- 
er of the objection not urged.®? Receipt of the pur- 


650; Young v. Laguna Land & Water 
Co., 199 P. 810, 538 Cal.App. 178; Down- 
ing v. Ringer, 7 Mo. 585; Boulevard 
Heights, Ltd. v. Veilleux, 52 Can.S.C. 
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metes and bounds. 
Pool. CalszApps oi. 


89. Election of remedies by: 
Purchaser see infra §§ 1548-1553. 


7 
[§§ 189-190 


chase money by the vendor constitutes an affirmance 
of the sale, although it is not binding in law;°* and 
so, where the vendor brings suit for the purchase 
money,?® or induces the purchaser to agree to a 
modification of the terms of the agreement,’ and 
does everything necessary to clear his title, so as to 
complete the transaction,” or, owning but a one- 
half interest in realty, believing he was the fee own- 
er of the whole, contracted to sell the whole and, 
on discovering the facts, sued for partition to obtain 
confirmation of the sale,* he affirms the sale. Sub- 
sequent adoption of a deed with full knowledge of 
all essential facts waives the objection that at the 
time of its execution the vendor was ignorant of its 
contents. The right to a formal contract required 
by the parties is not waived by rejection and return 
of a draft on which the parties do not agree.® A 
vendor’s right to object toca new proposal in an al- 
leged acceptance is not waived by his treatment of 
it as a proposal and his submission of a counter 
proposal.* Acts of part performance sufficient to 
estop one from denying execution of the. contract 
must have been done by the party seeking to enforce 
it with intent to execute the contract, and with 
the consent and knowledge of the other party.’ A 
vendor was. not estopped to deny the execution of a 
contract to convey because, after a suit had been 
started for specific performance, he tendered to the 
vendee a deed to the premises upon conditions dif- 
ferent from those in the contract.2 A void contract 
of sale cannot be ratified by either party after the 


[a]. Thus the vendor, having rati- 
fied the contract by doing everything 
necessary to clear his title, cannot, 
after both parties signed, avoid per- 


Baines v. Shank, 


185; Sheppard v. Godfrey, 9 Alta.L. } formance from mere whim or preju- 
416, 8 West.Wkly. 999; Abbott v.| Vendor see infra §§ 1070-1072. dice. McCrystall v. Connor, 162 N.E. 
Ridgeway Park, 8 Alta.L. 314; Veil- Waiver of right to rescind see in-|] 375, 331 Ill. 107. 
leux v. Boulevard Heights, 8 Alta.L.|]fra § 1582. : 
16 3. Robinson v. Shepherd, 120 S.E. 
: ; 90. See Sales §§ 159-162. 265, 187 Va. 687. 
85. White v. Jacobs, 267 P. 1087.| 91, See cases infra this section: 
204 Cal. 334; Kozlowski v. Adams, 283 an is 191-198 4 Barhydt v. Clark, 12 Ill.App. 
P. 365, 102 Cal.App. 578; Harris & S j ; : 646. 

Hull v. McCarty-Vaughan_Evans Cor- 92. Rollins v. McIntire, 87, Mo. 496. &. “Northwestern ssl un bese eee 
poration, 283 P. 111, 102 Cal.App. 461. Ate t v. Hollman, 158 S.W. 19, Grays Harbor & P. S. Ry. Co., 208 E 
86.) Mason) iv; wPitty 215) Mo.2391); ‘ re 624 [aff 221 EF. 807, 187 C.C.A. 365]. 
Downing v. Ringer, 7 Mo. 585. NSO KEL nA A v. Reicheneker, 42 P. [a] Thus, where an acceptance of 
WEL BRAN SY Pie eee 391; yy a NAN SEE a PE a proposition for the sale of land for 
eae rinect, 1 Mo. bes, 98. Winter! v. Kitto, 279 Pl 1024, Faron mere: Tene 

88. Walbridge v. Richards, 298 P.|100 Cal.App. 302. Oe ele toc eeee erie ee 
971, 212 Cal. 408; Security Inv. Co. of 96. Church v. Lapham, 88 N.Y.s.| thereof, and the matter was left in 


San Bernardino y. Bartram, 202 P. 
337, 54 Cal.App. 540. 


“f[a] Tiustrations.—(1) A contract 
for the sale of land was not void be- 
cause referring to an unrecorded map 
where the land was described by lot, 
tract, etc., and the only purpose in 
mentioning the map was to make pro- 
vision that it should be on record not 
later, than the date when the pur- 
chaser should be entitled to a convey- 
ance. Security Inv. Co. of San Ber- 
nardino v. Bartram, 202 P. 337, 54 Cal. 
App. 540. (2) An oral contract of 
sale entered into after inspection of 
lot is not rendered void because re- 
ceipt for the purchaser’s deposit con- 
tained a reference to an unrecorded 
map. Walbridge vy. Richards, 298 P. 
971, 212 Cal. 408. (3) The statute does 
not apply where a sale is not made 
with reference to such a map, but is 
made after a visit to the land pur- 


, chased and an inspection of its ex- 


terior boundaries according to loca- 
tion stakes marking the same, and a 
deed is tendered according to such 


222, 94 App.Div. 550. 


97. Domestic Bldg. Assoc. Gua- 
diano, 63 N.E. 98, 195 Ill. 222 (uoldine 
that a provision in a contract of sale 
whereby the’ proposed purchaser 
agrees to give written notice of his 
acceptance of the abstract of title is 
waived, where the proposed vendor 
accepts a verbal notice of acceptance 
without objection and bases his sub- 
sequent refusal to perform upon other 
grounds). 


98. Keating v. Keating Mining Co., 
112 P. 206, 18 Idaho 660; Highley v. 
Barron, 49 Mo. 103; Maple v. Kussart, 
53 Pa. 348, 91 Am.D. 214; Fink v. Mil- 
ler, 19 Pa.Super. 556. 


99. Nelson v. Carrington, 4 Munf. 
(18 Va.) 332, 6 Am.D. 519. 


1. First Nat. Bank v. Coffin, 42 S. 
W.(2d) 402, 184 Ark. 396; Husted v. 
Insley, 94 S.W. 708, 78 Ark. 603. 


2. McCrystall v. Connor, 162 N.E. 
OOo eL Wea Oy 


abeyance for a time, when the rail- 
road company notified complainant 
that it was ready to complete the con- 
tract, there was no waiver of its right 
to a formal contract. Northwestern 
Lumber Co. v. Grays Harbor & P. S. 
Ry. Co.;,, 208 EF. 624 [aff 221 EF. .807%, 
137 C.C.A. 365]. 


6 Knox v. McMurray, 
652, 159 Iowa 171. 


7. Fritz v. Mills, 106 P. 725, 12 Cal, 
App. 113. 


[a] Rule applied.—The facts that 
a vendor has continued in force a 
mortgage on the premises which, un- 
der the contract, the vendee was to 
assume, and that the vendee had the 
use and occupation of the premises 
since the alleged execution of the con- 
tract, are insufficient to show a part 
performance of the contraet so as to 
estop the vendor from pens ing. its exe- 
cution. Fritz v. Mills, 106 P. 725, 12 
Cal.App. 113. 


8. Iritz v. Mills, supra. 


140 N.W. 
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For later cases, developments and changes in the law see Annotatious, same title and section number. 


§§ 190-192] 


other has refused to be bound by it.° 


[§ 191] 2. Fraud or Misrepresentation—a. In 
General. A purchaser, on discovery of fraud of the 
vendor or his agent, may ratify the transaction or 
offer to reseind.1° If the party to a contract of sale, 
who has been induced to enter into such contract 
by fraud or misrepresentation, elects, with full 
knowledge of the facts, to treat the transaction as 
valid, he thereby waives his right to avoid the con- 
tract for such fraud or misrepresentation, and aft- 
er such election is made the contract is binding upon 
him.!1 A stipulation in the contract that the pur- 
chaser did not rely on the vendor’s representations 
did not waive fraud.12, Where the vendor submits to 
a fraud by a third person and waives all remedy 
therefor, his grantee is bound thereby.*? 


Fraud by agent of objecting party. That the ob- 
jecting party was induced to enter into the contract 
by the fraud of his own agent does not estop him 
from setting up such fraud.** 
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[§ 192] b. What Constitutes Waiver—(1) In 
General. The party who has been induced to enter 
into a contract of sale by fraud or misrepresenta- 
tion may waive the fraud and ratify the contract 
either by express words or by conduct which un- 
equivocally shows that he elects to treat the con- 
tract as valid.t5 Thus if such party with full knowl- 
edge of the facts proceeds to assert his rights ac- 
quired by virtue of the contract,1® or accepts the 
benefit thereof,!7 or, being apprised of provisions 
of the original contract, and advised that it was un- 
fair, signed a second contract which incorporated 
the provisions complained of,'* pays, or accepts, 
the purchase price,!® uses,?° or sells, exchanges or 
leases the property,?! he will be deemed to have 
elected to treat the contract as valid. Modification 
of the contract is not a waiver where made before 
the fraud was known.22. The commencement of an 
action based on the theory of an affirmance is in 
itself an affirmance.23 Suit on an agreement is not 
an affirmance of another agreement with a different 


9. Wells v. Lewis, 4 Mete. (Ky.) 
269; Baldwin v. Schiappacasse, 66 N. 
W. 1091, 109 Mich. 170. 

10. Light y. Chandler Ymprove- 
ment Co., 261 P. 969, 33 Ariz. 101, 57 
A.L.R. 107. 

11. Cal.—Montgomery v. McLaury, 
76 P. 964, 143 Cal. 83; Lee v. McClel- 
land, 52 P. 300, 120 Cal. 147. 

Colo.—Emley v. Tenenbone, 255 P. 
627, 81 Colo. 399. 


Tll.—Wollenberger v. Hoover, 179 
N.E. 42, 346 111.511. 
Towa.—Tidgwell v. Bouma, 157 N. 


W. 200, 176 Iowa 47; Hawes v. Swan- 
zey, 98 N.W. 586, 123 Iowa 51. 

Me.—Pratt v. Philbrook, 33 Me. 17. 

Miss.—Edwards v. Roberts, 15 
Miss. 544. 

Mo.—Janus v. Olive Street Terrace 
Realty Co., (App.) 196 S.W. 81. 

Neb.—Hammond v. Patterson, 
N.W. 304, 85 Neb. 362. 

N.J.—McMichael v. Webster, 41 A. 
714, 57 N.J.Eq. 295, 78 Am.S.R. 630. 

N.Y.—Schenck v. State Line Tele- 
phone Co., 238 N.Y. 308, 35 AUR. 
1149, 144 N.E. 592, 35 A.L.R. 1149. 

Okl.—Cash v. Thomas, 161 P. 220, 
62 Okl. 21. : 

Tex.—Kiehn v. Willmann, 
App.) 218 S.W. 15. 

Wash.—George v. Bingham, 192 P. 
980, 113 Wash. 39. 

Wis.—MecLennan vy. Prentice, 55 N. 
W. 764, 85 Wis. 427. 

[a] Thus, after the purchaser with 
knowledge of the vendor’s fraud by 
his acts ratifies the conveyance, sub- 
sequent letters attempting to rescind 
are immaterial and unavailiig. Tel- 
ma v. Gingell, 146 A. 221, 157 Md. 411. 

Waiver or estoppel to rescind see 
infra §§ 489-492. 

12. Bunting v. Creglow, 168 N.W. 
(2s v0) ON. D., 198: 

Effect as obviating existence of 
fraud see supra § 172. 

13. Wright v. Keithler, 7 Iowa 92. 

14. Sutton v. Greiner, 159 N.W. 
268, 177 Iowa 532. 

35. Cal.—Ruhl vy. Mott, 53 P. 304, 
120 Cal. 668. 

La.—Harvin v. Blackman, 
525, 121 La. 431. 

Mich.—Roszezewski v. Jozwiak, 196 
N.W. 359, 225 Mich. 670 [quot Cyc]. 

Tex.—King County v. Martin, 173 


123 


(Civ. 


46 So. 


S.W. 960 [aff (Civ.App.) 173 S.W. 
1200]. 


Va.—Trammell v. Ashworth, 39 S.E. 
593, 99 Va. 646. 

[a] Rule applied.—A purchaser of 
an interest of a tenant in common, 
who receives a confirmatory convey- 
ance, after discovering liens on the 
premises, is bound by his original 
agreement, and is liable for payment 
of any purchase money in excess of 
the liens. Adams v. Stewart, 156 N. 
Y.S. 135, 170 App.Div. ‘445. 

{b] Law will presume waiver by 
purchaser of vendor’s fraud in'sale of 
property from such acts on his part, 
after discovery of fraud, as show an 
intent to let transaction stand and 
look for redress to a claim for dam- 
ages at law. Goldberg v. Krayeske, 
128 A. 27, 102 Conn. 137. 

{c] The doctrine of election as ap- 
plied to rescission or affirmance of a 
contract of purchase is one of sub- 
stance and not of mere words, and 
hence using the property purchased 
may or may not be a ratification ac- 
cording to the circumstances; and 
only when it appears that the acts 
performed are inconsistent with the 
claim of repudiation can there be an 
election to confirm and adopt the con- 
tract. Weigel v. Cook, 142 N.E. 444, 
237 N.Y. 136 [rearg den and remittitur 
am 143 N.E. 743, 237 N.Y. 563]. 

16. U.S.—Shappirio v. Goldberg, 
24 S.Ct. 259, 192 U.S. 232, 48 L.Ed. 419 
{aff 20 App.D.C. 185]; Wright v. 
Phipps, 90 F. 556 [aff 98 F. 1007, 38 
C.C-A: 702]. 

Colo.—Lowe v. Howell, 170 P. 180, 
64 Colo. 100; Halm v. Wright, 168 P. 
36, 63 Colo. 419. 


Idaho.—Tipton vy. Ellsworth, 109 P. 
134, 18 Idaho 207. 


Md.—Telma v. Gingell, 146 A. 221, 
157 Md. 411. 


Mich.—Roszezewski v. Jozwiak, 196 
N.W. 359, 225 Mich. 670 [quot Cyc]. 


Neb.—Hammond y. Patterson, 123 
N.W. 304, 85 Neb. 362. 


N.Y.—Clark v. Kirby, 153 N.E. 79, 
243 N.Y. 295. 


Or.—Bell v. Spain, 222 P. 322, 223 
Pezeo, 1L0LOr, 114. 


Tex.—Minter v. Hawkins, 117 S.W. 
472, 54 Tex.Civ.App. 228; Hollifield v. 
noes 71 S.W. 979, 31 Tex.Civ.App. 

87, 

[a] Rule applied.—(1) At the time 
of the sale of a plantation by defend- 
ants to complainants, it was under 


lease for the current and two succeed- 
ing years, and defendants gave com- 
plainants their own notes for the 
amount of the rental, which, as they 
represented, the tenant was to pay. 
In April of the last year of the lease 
it was turned over to complainants, 
and from it they learned that the 
amount of rent which the tenant con- 
tracted to pay was materially_ less 
than defendants had represented. It 
was held that the subsequent collec- 
tion by complainants of the note giv- 
en by defendants for the rent of that 
year, covering the time to the end of 
the year, was an election to ratify 
the purchase and a bar to a subse- 
quent suit to rescind for the misrepre- 
sentation. Roseboom v. Corbitt, 196 
EB 627, 116 C.C.A. 302. _(2)-In a case 
depending upon alleged misrepresen- 
tations as to the nature and value of 
land purchased, the purchaser’s case 
is barred by showing that he was 
from the beginning cognizant of the 
matters complained of, or that after 
full information concerning them he 
continued to deal with the property 
or even to exhaust it in the enjoy- 
ment thereof. Bell v. Spain, 222 P. 
9209999) Ser 235 wtih OO remedied. (3) 
Where a person, induced by fraud to 
purchase and agree to pay for real 
estate afterward, with full knowledge 
of the facts, treats it as his own and 
authorizes his vendor to act as agent 
for the sale, he ratifies the transaction 
and will be remitted to his action for 
damages. Hammond v. Patterson, 
123 N.W. 304, 85 Neb. 362. (4) Pur- 
chasers abandoning attempts to re- 
scind land contract for fraud could 
not recover money paid or obtain can- 
cellation of purchase money notes in 
vendor’s action of trespass to try ti- 
tle. American Land Co. of Texas v. 
Dale, (Tex.Civ.App.) 55 S.W.(2d) 229. 


17. American Land Co. of Texas v. 
Dale, supra; Le Vine v. Whitehouse, 
he P. 2, 37 Utah 260, Ann.Cas.1912C 
407. 


18. Hansen v. Gavin, 117 N.E. 513, 
280 Ill. 354. 

19. See infra § 193. 

20. See infra § 194. 

21. See infra § 195. 

22. Bradley v. Delta Land & Wa- 
ter Co, 2OTsRs SIS ab ieCalvA pps M005 
Scott v. Delta Land & Water Co., 207 
P. 389, 57 Cal.App. 320; Delta Land 
& Water Co. v. Perry, 207 P: 393, 57 
Cal.App. 314. 


23. Montgomery v. McLaury, 76 P. 
964, 143 Cal. 83. 
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party, although involving the same subject matter.?* 
No waiver or ratification can be based upon the do- 
ing of anything the defrauded party was bound to 
do.25 Misrepresentation as to the boundaries of 
land sold is eliminated by acceptance of a deed cor- 
recting it.2> Where the vendor deals with the pur- 
chaser under a contract which he claims was only 
a fraudulently obtained option after the alleged 
option had expired,”7 or brings suit for specific per- 
formanee,?* he is estopped subsequently to rescind 
the contract, and if he affirms the contract by bring- 
ing suit for damages he cannot thereafter seek re- 
seission.?® 


[§ 193] (2) Payment or Acceptance of Purchase 
Price. Where the purchaser pays the price after 
he has knowledge of the fraud he thereby ratifies 
the contract,*° and the same is true where he ob- 
tains an extension of time in which to make pay- 
ments.21- Payment made by check before discovery 
of the fraud, upon discovery of which payment is 
stopped, is not a waiver of the fraud,*? nor is fraud 
waived by payments induced by further misrepre- 
sentation,®? or payments made under protest and 
by advice of counsel,** or pending negotiations for 
a settlement.2® Where the grantees made payments 


24 Page v. Clark, 31 Ont.L. 94, 6 
Ont.W.N. 61,: 25 Ont.W.R. 82, 5 Ont. 
W.N. 143 (conduct held insufficient). 

25. Voorhees v. Campbell, 114 N.E. 
147, 275 Il}. 292. 

fa] Rule applied.—An affirmance 
of the transaction by purchaser com- 


mont Inv. Co., 
90 Or. 


VENDOR AND PURCHASER 


ee what 161 N.W. 864, 194 Mich. $1. 


Or.—Holmes v. Burlingame Co., 6 
P.(2d) 44, 138 Or. 193; 
AMP (AG) NG se Les One 
323 Mees v. Kelleher, 175 PP. 608; 


ad 
[§§ 192-194 


upon notes given to the grantor after discovery of 
fraud, estoppel did not result where such payments 
did not cause the grantor to change his position to 
his injury.2® Payment of personal obligations which 
a purchaser was bound to discharge regardless of 
ratification or repudiation of the contract does not 
constitute a waiver of fraud.** Where the vendor 
receives the purchase price of the land,** or requires 
the purchaser to pay a larger down payment than 
the original agreement requires,*?® he waives the ven- 
dee’s fraud. “Phe acceptance by the vendor of the 
proceeds of a promissory note given as part of the 
purchase price and collected by a bank after the 
vendor’s action to set aside the contract was com- 
menecd is not an affirmance where the vendor brought. 
the money into court since he was obliged to receive 
it from the bank.4® Retention of part of the pur- 
chase price by the vendor pending settlement of the 
terms of the contract of sale is not a waiver of his 
objection to certain proposed and unsatisfactory 
terms. *+ 


[§ 194] (3) Taking and Retention of Possession. 
The purchaser waives fraud by exercising acts of 
ownership over the property*? or by taking and re- 
taining possession of it,4? unless induced to do so 


Ball v. Warner, 251 P. 929, 80 
Cal.Avp. 427; Hough v. Ferguson, 17i 
P. 804, 36 Cal.App. 120; Emley v. 
Pe, 255 BP. 627, 31 Colo. 399. 
Nolan v. Fitzpatrick, 173 N.W. 
a58 186 Iowa 1226. 
33. Goodman v. Leonhardt, 42 N.Y. 


Pace v. Edge- 


plainant defrauded in sale of land by 
defendants in a fiduciary relation can- 
not be based on his payment of taxes, 
or making a deed which he had to 
make. Voorhees v. Campbell, 114 N. 
EB. 147, 275 Ill. 292. 

26. Forrester v. Jastad, 167 P. 55, 
97 Wash. 633. 

27. Cornett v. Kentucky River Coal 
Cory 195, Siw 149, 175 Ky 713, 

23. Hogueland v. Arts, 85 N.W. 
818, 113 Iowa 634 (holding, however, 
that where the agent who negotiated 
the transfer for the grantor com- 
menced an action in the latter’s name, 
but without authority, for specific 
performance of the contract, and the 
grantor dismissed the action on dis- 
covery, Such an action should not be 
considered as an election to treat the 
contract as valid, and was no bar to 
a suit for cancellation of the deed 
and possession of the property, on the 
ground of fraud). 

29. Minter v. Hawkins, 117 S.W. 
172, 54 Tex.Civ.App. 228. 

Electicn of remedies see infra §§ 
1070-1072. 

20. Cal.—Ruhl v. Mott, 53 P. 304, 
120 Cal. 668. 

Colo.—Emiey v. Tenenbone, 255 P. 
627, 81 Colo. 399; Halm v. Wright, 168 
P36, 63 Colo: 419: 


Fla.—Hendricks y. 
293, 99 Fla. 277. 

Iowa.—Spitler v. Perry Town Lot 
& Improvement Co., 179 N.W. 69, 189 
Iowa 709; Scott v. Simons, 165 N.W. 
161, 181 Iowa 1037; State Bank of 
Iowa Falls v. Brown, 119 N.W. 81, 142 
Iowa 190, 184 Am.S.R. 412. 

Ky.—Cox v. Riggins, 4 _ S.W.(2d) 
403, 593 Ky. 510; Annis v. Ferguson, 
84 S.W. 553, 27 Ky. Li 56. 

Mich.—Harry & Max Dunitz v. 
Meinecke, 245 N.W. 524, 260 Mich. 586; 
Roszezewski v. Jozwiak, 196 N.W. 359, 
225 Mich. 670 [quot Cyc]; Draft v. 


Stark, 126 So. 


Seed ate v. Hughes, 145 A. 
586, 295 Pa. 492. 


Tex.—Coates v. Thomas, (Civ.App.) 
285 S.W. 700. 


Wash.—Stubbe v. Stangler, 288 P. 
S16 157s Wash. (283s. Kalmamns iv. 
Powles, 209 P: 5, 121 Wash. 208, 29 
A.L.R. 618; West Seattle Land, etc., 
ee v. Herren, 48 P. 341, 16 Wash. 


[a] Mero payment is insufficient. 
—In an action on the vendor’s lien 
notes defended on the ground of mis- 
representation as to the number of 
acres susceptible to irrigation, the 
mere fact that the purchaser paid the 
interest on the notes without protest, 
and made no complaint of misrepre- 
sentation until after suit was filed, 
could not ipso facto constitute a bar 
to defeat a just claim for relief 
against fraud or mistake, unless it 
can be found that he had discovered 
the misrepresentation, but may be 
considered in determining whether 
the purchaser was actually misled. 
Mason vy. Peterson, (Tex.Commn. 


Avp.) 250 S.W. 142 [rev (Civ.App.) 
232 S.W. 567]. 
{[b] Payment by exchange. — (1) 


Where defendant contracted to buy 
land, and later accepted a deed there- 
for, and gave a deed of other land in 
part payment, he waived any right to 
rescission, or to damages from fraud 
discovered after the execution of the 
contract, but before the exchange of 
deeds. Scott v. Simons, 165 N.W. 161, 
181 Iowa 1037. (2) Where a vendor 
agreed to exchange at the price he 
paid for land, and a written contract 
was had at one hundred twenty- 
five dollars per acre, when in fact the 
vendor had only paid eighty dollars, 
and prior to consummation of the 
transaction the purchaser learned the 
truth, but exchanged deeds, neverthe- 
less, reciting the written agreement, 
he ratified it. Scott v. Simons, supra. 


S. 166, 11 App.Div. 617. 

34. Janus v. Olive Street Terrace 
Realty Co., (Mo.App.) 196 S.W. 81. 

35. Switzler v. Robert A. Klein & 
Co., 271 P. 367, 94 Cal.App. 410. 

36. McCabe v. Kelleher, 175 P. 608, 
90 Or, 45. 

87. Parker v. 
157 Va. 592. 

38. McWhirter v. Crawford, 72 N- 
W. 505, 73 N.W. 1021, 104 Iowa 550; 
Altoona Trust Co. v. Ison, 186 S.W. 
515, 170 Ky. 706 [mod on other 
grounds on extension of op 188 S.W. 
344, 171 Ky. 217]; Ketchum v. Zee- 
land Mercantile Co., 150 N.W. 453, 29 
N.D. 119. 

39. Dinnan v. Bloomfield Hills 
Land Co., 181 N.W. 986, 214 Mich. 54. 

40. Griggs v. Meek, 261 P. 126, 264 
Pie91, est OW yo. asee 

41. Pearson v. O’Brien, 22 Man. 
175, 4 Dom.L.R. 413. 20 West.L:R. 
510 [aff 11 Dom.L.R. 175]. 

42. See supra § 192. 


43. U.S.—Wright v. Phipps, 90 F. 
556 [aff 98 F. 1007, 38 C.C.A. 702]. 


Inge, 161 S.E. 884, 


Cameron, 33 So. 864, 137 Ala, 214. 


Colo,—Emley v. Tenenbone, 255 P. 
627, 81 Colo. 399; Halm v. Wrizht, 168 
P. 36, 63 Colo. 419. 


Fla.—Hendricks v. 
298; 99 Pea. 

Ill.— Richter v. Schuett, 145 N.E. 
402, 314 Ill. 127. 

Kan.—Sylvester v. Lynde, 215° P. 
305, 113 Kan. 450; Provident Loan 
Trust Co. v. McIntosh, 75 BP. 498, 68 
Kan. 452, 1 Ann.Cas. 906 and note. 


Stark, 126 So. 


Ky.—Annis v. Ferguson, 84 S.W. 
553, 27 Ky.L. 56. ‘ 
Me.—Gordon v. Hutchins, 105 A. 


356, 118 Me. 6. 
Mich.—Lapicki v. Jones, 241 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 194-197] 


by further fraud of his vendor.*4 


chaser, after occupying the land for some time, pro- 
cures the cancellation of the original contract and 
the substitution of a new one therefor, he waives 
the fraud which induced the purchase of the land,*® 
unless the acceptance of the new contract was in- 
duced by further misrepresentations.*® 


[§ 195] (4) Sale, Exchange, or Lease. 
chaser may show his election to treat the contract 
as valid by selling the land#? or attempting to scll,#8 
or by exchanging it,*® or by leasing it®° and collect- 


ing rents thereon.*+ 


801, 258 Mich. 126; Roszczewski v. 
Jozwiak, 196 N.W. 359, 225 Mich. 670 
Equot Cyc]. 

Mo.—McCaw vy. O'Malley, 249 S.W. 
41, 298 Mo. 401. 


N.J.—BHibel v. Von Fell, 38 A. 201, 
55 N.J.Eq. 670. 


N.Y.—Clark v. Kirby, 153 N.E. 79, 
243 N.Y. 295; Paul v. Swears, 122 N.Y. 
S. 740, 188 App.Div. 638 [motion gr 
96 N.E. 1124, 203 N.Y. 615]; Law- 
fee v. Saratoga Lake R. Co., 36 Hun 

Or.—Dundee Mortg., ete., Inv. Co. 
Vee GrOOdman,» O0lor ue oso 6s Ore. 453 5 
Vaughn v. Smith, 55 P. 99, 34 Or. 54; 
choi v. Walton; 52. Po) 180; 32: Or; 

60. 

Tex.—Thomnson, v._ Pitts, (Civ. 
App.) 2 S.W.(2d) 899; Binder v. Mil- 
likin, (Civ.App.) 201 S.W. 239 [error 
refused]. 


Va.—Trammell v. Ashworth, 39 S.E. 
593, 99 Va. 646. 


[a] Rule applied.—(1) If the pur- 
chasers remain in possession of the 
property and induce the vendors to 
make certain repairs and alterations 
in the condition of the premises they 
waive any claim of misrepresentation 
as to the condition. Pariseau v. 
Trinity Bldg. Co., 236 N.W. 239, 254 
Mich. 213. (2) A vendee remaining 
in possession and permitting fore- 
closure sale under prior vendor’s lien 
notes is estopped to claim damages 
for fraudulent representations. 
Mitchell v. Coleman, 192 S.W. 231, 127 
Ark. 373. (3) Where purchasers of 
a desert claim found in 1912 that 
representations as to water rights 
were false and took up the matter of 
rescission, but undertook to compro- 
mise with the vendor and kept pos- 
session of the land and filed on land 
after vendor’s entry expired, they 
cannot ask for rescission when sued 
by the vendor for a balance due in 


1915. Lowe v. Howell, 170 P. 180, 64 
Colo. 100. 
{[b] Other remedy.—Where.a pur- 


chaser of land remains in possession 
without action after the discovery 
that the quantity of land was fraudu- 
lently misrepresented to be greater 
than it was, he may deprive himself 
of the right to rescind; but he still 
has the right to recover damages for 
the shortage, and to counterclaim 
therefor in an action for the price. 
Paul _v. Swears, 122 N.Y.S. 740, 138 
App.Div. 638 [motion gr 96 N.E. 1124, 
203 N.Y. 615]. 


44. West v. Hoffman, 245 P. 419, 
139 Wash. 13. 


45. Cal.—lLee v. McClelland, 52 P. 
300, 120 Cal. 147, 


Idaho.-—Tipton v. Ellsworth, 109 P. 
134, 18 Idaho 207. 


Mich.—Dertinger v. Lathrup, 
N.W. 213, 251 Mich. 476. 


Mont.—Ott v. Pace, 115 P. 37, 43 
Mont. 82. 
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VENDOR AND PURCHASER 


Where the pur- 


The pur- 


[§ 196] (5) Delay as Waiver. 
has an election, after discovering the fraud, or after 
the means of knowledge aré at hand, to treat the 
contract as valid or to disaffirm it, and, if he fails 
to act promptly, he will be held to have waived his 
right to disaffirm.®? 

[§ 197] c. Necessity of Knowledge.®* 
neither express words nor conduct of the party in- 
duced to enter into a contract of sale by fraud or 
misrepresentation will operate as a ratification of 
the contract, unless at the time he has full knowl- 


[66 C.J.] 637 


A party misled 


As a rule 


edge of such fraud or misrepresentation or is charge- 


N.Y.—Urbach v. Pye, 109 N.Y.S. 207, 
124 App.Div. 587 [rev 105 N.Y.S. 143, 
55 Misc. 465]. 


46. Twin Lakes Land & Water Co. 
v. Dohner, 242 F. 399, 155 C.C.A. 175. 


47. State Bank of Iowa Falls v. 
Brown, 119 N.W. 81, 142 Iowa 190, 134 
Am.S R. 412; Colyer v. Thompson, 2 
T.B.Mon. (Ky.) 16; Roszezewski v. 
Jozwiak, 196 N.W. 359, 225 Mich. 670 
[quot Cyc]. 

[a] Where person purchased land 
with which he wan familiar, giving 
his notes therefor, and resold part of 
it, so that he was familiar with its 
value, and could have known of fraud- 
ulent misrepresentations as to its 
value alleged to have been made by 
the vendor and the president of a bank 
which was the assignee of a purchase- 
money note, but did not attempt to 
rescind the sale for the alleged fraud 
until an unreasonable time after it 
could have been discovered, but relied 
on an alleged promise of the president 
of the bank that he might pay the 
note out of the proceeds of the resale 
of the Jand, he waived the alleged 
fraud. State Bank of Iowa Falls v. 
Brown, 119 N.W. 81, 142 Iowa 190, 134 
Am.S.R. 412. 

48. Roszczewski v. Jozwiak, 196 N. 
W. 359, 225 Mich. 670, [quot Cyc]; 
Marshall vy. Gilman, 49 N.W. 688, 47 
Minn. 131; Scott v. Walton, 52 P. 
180, 32 Or. 460. 


. 49. First Sav. Bank of Crawfords- 
ville v. Edgar, 199 N.W. 1011, 199 
Iowa 1136: Kerr v. Staufer, (S.D.) 
238 N.W. 156. 
50. Ky.—Cox v. Riggins, 4 S.W. 
(2d) 403, 223 Ky. 510. 
46 So. 


La.—Harvin v. Blackman, 
525, 01216 la, 438. 


Mich.—Roszczewski v. Jozwiak, 196 
N.W. 359, 225 Mich. 670 [quot Cyc]. 


Neb.—Pollock vy. Smith, 69 N.W. 
312, 49 Neb. 864. 


Or.—Scott v. Walton, 52 P. 180, 32 
Or. 460. 


Tenn.—Precious Blood Soc v. 
Elsythe, 50 S.W. 759, 102 Tenn. 40. 


[a] Thus a contract of sale of 


real estate made under duress is rati- |, 
‘because of the vendor’s fraudulent 


fied by a subsequent valid lease of 
the same land between the same par- 
ties. Harvin v. Blackman, 46 So. 525, 
121 La. 431. 


51. Shappirio v. Goldberg, 24 S.Ct. 
259, 192 U.S. 232, 48 L.Ed. 419 [aff 20 
App.D.C. 185]; Johns v. Masterson, 
195 S.W. 819, 176 Ky. 399. 


52. Ala.—Romanoff Land & Min. 
oc v. Cameron, 33 So. 864, 187 Ala. 
14, 

Cal.—Ruhl v. Mott, 53 P. 804, 120 
Cal. 668. 

Ind.—Patten y. Stewart, 24 Ind. 
332. 

Iowa.—Iowa Falls State Bank v. 
Brown, 119 N.W. 81, 142 Iowa 190, 134 
Am.S.R. 412. 


Mich.—Hovey v. Plesum, 231 N.W. 
106, 250 Mich. 650; Barker v. Finley, 
166 N.W. 996, 200 Mich. 166. 


Minn.—McQueen v. Burhans, 80 N. 
W. 201, 77 Minn. 382. 


Mont.—Estabrook vy. Sonstelie, 284 
P. 147, 86 Mont. 435. 


gio, papr emer lng V.. Hyatt 238. Nave 


Pa.—Lightcap v. Nicola, 
Super. 189. 


Tex.—Minter v. Hawkins, 117 S.W. 
172, 54 Tex.Civ.App. 228. 


Utah.—Le Vine v. Whitehouse, 109 
P. 2, 37 Utah 260, Ann.Cas.1912C 407. 


Va.—Hurt v. Miller, 27 S.E. 831, 95 
Va. 32. 


[a] Rule applied.—(1) Where a 
vendor executed a land contract on 
fraudulent representations by ven- 
dee’s father that he would pay one 
thousand dollars additional to the 
sum mentioned in the contract, vendor 
was not justified in waiting six years 
after discovery of the fraud, mean- 
while accepting payments. Barker v. 
Finlay, 166 N.W. 996, 200 Mich. 166. 
(2) Where, after the vendors learned 
that corporate stock given in payment 
of seven hundred dollars on the price 
had no actual or market value, they 
continued for eleven months to accept 
payments on the contract, aggregat- 
ing six hundred dollars, and made no 
claim for rescission for misrepresent- 
ing the value of the stock till sued 
for specific performance, when they 
filed an amended answer nearly two 
and one half years after they discov- 
ered the fraud which they claimed 
was practiced on them, théy waived 
whatever right they had to rescind 
therefor. Le Vine v. Whitehouse, 109 
P. 2, 37 Utah 260, Ann.Cas.1912C 407. 
(3) A purchaser, having right of 
rescission for misrepresentation re- 
garding acreage under cultivation, 
waived it by retaining possession for 
ten years without complaint. Esta- 
brook v. Sonstelie, 284 P. 147, 86 Mont. 
435. (4) Where the purchaser, short- 
ly after consummation of the sale, re- 
quested a rescission, offered to return 
possession to the vendor, and demand- 
ed the return of the purchase money 


34 Pa. 


representations, the retention by the 
purchaser for two years before bring- 
ing action to rescind and annul the 
contract of purchase was not a waiver 
of the vendor’s fraud. Dieterich v. 
Rice, 215 P. 65, 124 Wash. 613. 


[b] Delay is insufficient to consti- 
tute waiver where no rights have in- 
tervened and the parties may be re- 
turned to _ their original status. 
Wright v. Weeks, 14 Alta.L. 467. 


Time for rescission by: 
Purchaser see infra §§ 476-480. 
Vendor see infra § 356. 

53. Waiver of right to rescind by: | 
Purchaser see infra §§ 489-492. 
Vendor see infra §§ 371-391. 
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able with such knowledge;>* so, in the absence of 
knowledge of the fraud or misrepresentation, there 
is no ratification by the vendee insisting upon and 
securing a conveyance,®® or entering into posses- 
sion,®® or even selling the land,®? nor by the making 
of another contract,°* nor execution of renewal pur- 
chase-money notes.°® Expressions of satisfaction 
after the sale are not enough where no more knowl- 
edge is had than at the time the sale was made.°° 
Proceeding with the contract after knowledge of 
the misrepresentation has been held not a waiver 
thereof where the party did not know his rights.*4 
Means and. opportunity to acquire knowledge are 
equivalent to such knowledge.®? 


[§ 198] 3. Partial Ratification.°? A party to a 
contract of sale cannot ratify it in | part and avoid 
it as to the residue.*4 


[§ 199] J. Evidence**—-1. Presumptions and Bur- 
den of Proof—a. In General. The rules relating to 
presumptions and burden of proof with respect to 
the existence and validity of contracts generally,*® 
and the rules of evidence relating to presumptions 
and burden of proof in civil actions generally,®? 
govern and control the presumptions and burden of 
proof as to the existence and validity of contracts 
involving sales of realty.°* Thus, upon the party 


54, U.S.—Goodrich-Lockhart.Co. v. 61. 
Sears, 270 F. 971. 05. 

Cal.— Montgomery v. McLaury, 76 62. 
P. 964, 143 Cal. 83; Price v. Sturgis, }120 Cal. 147. 


44 Cal. 591. 
Ga.—Stockburger v. Brooker, 127 S. 


VENDOR AND PURCHASER 


Paton v. Fillion, 17 Ont.W.N. 
Lee v. McClelland, 52 P. 300, 


63. Partial rescission by: 


having the affirmative of the issue rests the burden 
of proving an option,®® acceptance’ or withdrawal’ 
of an offer, the existence of the contract of sale,*? 
the terms thereof,’* ratification of modification of 
terms of the contract,’* or that the sale was void 
because made with reference to an unrecorded plat 
or map.?° 


Presumptions. The execution and acceptance of 
a deed raises, the presumption of the completion of 
the contract,’® which may be rebutted by proof of 
an express agreement between the parties.‘7 Deliv- 
ery of a deed stating a specified consideration, which 
was not paid, warrants an inference that the con- 
tract was one of sale and that the price was to be 
paid on delivery of the deed.7* The law will pre- 
sume a consideration to have been given for a bond 
for the conveyance of land in the absence of proof 
to the contrary and after long possession under the 
contract,’® and a recital in a deed of “other good 
and valuable consideration” raises a presumption 
that such recited consideration was payable in ad- 
dition to the nominal consideration.*® Where a 
statute makes written instruments presumption of 
consideration, a written option is presumed to be 
supported by consideration.*! The value of prop- 
erty at the time of the making of a covenant of 
warranty is conclusively presumed to be the con- 


Payment of purchase money see infra 
§ 747. 


Reliance on false representations see 
infra § 500. 

Whether sale was in gross or by the- 
acre see supra §§ 215-219. 


[§§ 197-199 — 


E. 663, 33 Ga.App. 676. 


I1l.— Voorhees v. Campbell, 114 N.E. 
LAT or Lll.. 202. 


Ky.—Cornett v. Kentucky River 
Coal Co., 195 S.W. 149, 175 Ky. 718; 
Annis v. Ferguson, 84 S.W. 553, 27 
Ky.L. 56 

La.—Gallot v. McCoy, 
142 La. 479. 


Tex.—Taylor v. Flynt, 67 S.W. 347, 
28 Tex.Civ.App. 219; Ingram v. Ab- 


CPSC ES, 


bott, 88 S.W. 626, 14 Tex.Civ.App. 
583. 

Man.—Good v. Bescoby, 23 Man. 
603. 


[a] Rule applied. — In a suit to 
rescind the purchase, the purchas- 
er’s signed statement that the value 
of the land was not guaranteed him, 
obtained by the vendor, which alone 
might refute alleged fraudulent mis- 
representations, is insufficient when 
eonsidered in the light of circum- 
stances to confirm a previous fraudu- 
lent sale. Strickland v. Ayers, (Va.) 
165 S.B. 387 (the vendor knew that 
the land was worthless, yet agreed to 
sell it for the vendee for one hundred 
and fifty dollars per acre, and ob- 
tained the above statement in this 
way). 

55. Montgomery v. McLaury, 76 P. 
964, 143 Cal. 83. 


56. Price v. Sturgis, 44 Cal. 591; 
Annis v. Ferguson, 84 S.W. 5538, 27 
Ky.L. 56. 

57. Price v. Sturgis, 44 Cal. 

58. Hagelstein v. Blaschke, 
Civ.App.) 149 S.W. 718. 


59. Payne v. Beaumont, 
App.) 245 S.W. 94. 


60. McCormick v. Malin, 5 Blackf. 
(Ind.) 509. 


591. 
(Tex. 


(Tex, Civ. 


Purchaser see infra § 293. 
Vendor see infra § 293. 
64 Carver v. Eads, 65 Ala. 190; 
Barhydt v. Clark, 12 Ill.App. 646. 
[a] Thus a party cannot, while af- 
firming a contract of sale, repudiate 
the consideration which formed an in- 
tegral part of the contract and recov- 
er another and different consideration. 
Barhydt v. Clark, 12 Ill.App. 646. . 
[b] Where purchase is made 
through agent, the purchaser cannot 
retain the land and repudiate part of 
the transaction, although ignorant of 
such part when it was made. Carver 
v. Hads, 65 Ala. 190. 
65. Presumption and burden of 
proof in action or suit: 
Between vendor or purchaser and 
third person see infra § 902. 
By: 
Or against bona fide purchaser see 
infra §§ 1062, 1063- 
Purchaser: 
For: 
Breach of contract by vendor 
see infra § 1689. 
Rescission see infra § 500. 
To recover back ae ctaa money 
paid see infra § 1623 
Vendor: 
For: 
Purchase money see infra 
1487-1490. 3 
Rescission see infra 8 404. 
To recover possession see infra 
§ 1341. 
To enforce vendor’s lien see infra §§ 
1263-1268. 
Presumption and burden of proof 
as to: 
Knowledge of purchaser of defects in 
title see infra § 531. 


66. See Contracts §§ 926-948. 


yout Generally see Evidence §§ 13- 


68. See cases infra this section; 
and § 200. 


69. Morrison v. Johnson, 181 N.W. 
945, 148 Minn. 343. 


70. Myers v. Myers, 198 N.W- 484, 
197 Iowa 1187; Crane v. Gritton, 6 
INEW 019,00 GN. We 138,,54 Towa tose 
Washington v. Rosario Min. & Mill. 
Co.;, . (fex.Civ. App.) 67. 1S: W549: 
Weaver v. Burr, 8 S.E. 743, 31 W.Va. 
736, 3 L.R.A. 94. 

71. Crowley v. Vaughan, 106 S.E. 
539, 88 W.Va. 223. 

72. Lane'v. Sac County State Bank, 
227 N.W. 911, 209 Iowa 437; McEvoy 
v. Swayze, 51 N.W. 824, 34 Neb. 315. 


[a] Sale under Spanish law.—The 
burden is on one relying on a sale 
made when the Spanish law was in 
force to show that the sale was made 
when such sales were authorized. 
Badon v. Bahan, 4 La.Ann. 467. 


73. McEvoy v. Swayze, 51 N.W. 
824, 34 Neb. 315. 


74. Moon v. Bollwinkel, 154 P. 939, 
47 Utah 389. 


75. Greene v. Riordan, 276 P. 141, 
97 Cal.App. 462. 


Tllegality of sale see supra § 189. 
oe Murdock y. Gilchrist, 52 N.Y. 
77. Murdock v. Gilchrist, supra. 
78. Haarala v. Mickelson, 139 N. 

W. 504, 120 Minn. 276. 

me are Calmes v. Buck, 4 Bibb (Ky.) 
80. Moller v. Paulivico, 208 N.Y.S. 

737, 212 App.Div. 394. 


81. Braselton vy. Vokal, 200 P. 670, 
53 Cal.App. 582. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sideration of the sale.®? 
renting houses is by the year, it will be presumed 
that the representation of rental value refers to 
yearly value.’ A deed for land described by metes 
and bounds and of estimated quantity imports a 
sale in gross, and a larger deficit in quantity is re- 
quired as evidence of mistake than when the sale 
is by the acre.“4 Although a deed may by its terms 
justify an inference of a sale in bulk and not by 
the ‘acre it is an inference of a fact collateral to 
the purpose of the conveyance and may be rebut- 
ted.8®° Where no time is specified in an option to 
sell, lapse of a long period raises a presumption of 
election not to sell.8® Occupancy by optionee after 
expiration of time for exercising the option does 
not raise a presumption of its exercise.*? 


[§ 200] b. Fraud, Mistake, or Undue Influence. 
The party upon whom rests the affirmative of the 
issue generally has the burden of proving fraud*$ 
or misrepresentation,®® mental incapacity,®® or mu- 
tual mistake,®! and he who alleges false representa- 
tions must prove his right to rely thereon®? and that 
he did so.°* However, the presumption has been 
indulged that the representations were made to in- 
duce the purchase®* and were relied upon by the 
vendee,®® but it is also presumed that such repre- 
sentations are made in good faith.°* There is no 
presumption that a purchaser had free access to 
inspect the property,®°* and, where the condition of 
the property and the fraudulent representations of 
the vendor prevent an examination, there is no pre- 
sumption that the vendee relied on his own judg- 


82. Hunt v. Hay, 108 N.E. 851, 214 
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S.W. 16, 159 Ark. 479. 
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ment, although he visited the premises.°* A vendor 
is conclusively presumed to know the boundaries of 
his own land as regards claimed fraud®® Gross 
inadequacy of price raises a strong presumption of 
undue advantage,! but where the purchaser exam- 
ines the land, the difference between the value there- 
of and the purchase price is not sufficient to raise 
a presumption of fraud.2 Where there is a con- 
fidential relation between the parties, the burden is 
on the one procuring the contract to show the ab- 
sence of undue influence.? Fraud may be presumed 
from the mental, physical, and pecuniary condition 
of the parties to a contract* and, where the price 
paid for property was exorbitant, and the purchaser 
was intoxicated at the time of sale, the burden of 
proof is upon the vendor to show the good faith 
of the transaction.® Where the party who seeks to 
rely on false representations as to the contents of 
the contract read and examined it before signing, 
it will be presumed that he acted for himself with- 
out relying on the statements of the other party ;° 
and where he claims mistake in the deed, his hay- 
ing read the deed raises the rebuttable presump- 
tion that he knew its contents.7 The presumption 
that the minds of the parties met in the contract 
signed by them can be rebutted only by proof of 
fraud. Nonperformance of a contract does not 
raise a presumption of fraudulent intent not to per- 
form.° 

Lesion beyond moiety. Under a statute giving 
the vendor a remedy where he sells his property for 
less than half its value,?° in the event of such a sale 


and mistake as to quantity, there is 
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{a] Presumption of mistake.— 


Where plaintiff, claiming an interest 
in land, agreed to convey to defendant 
for one hundred dollars, which de- 
fendant agreed to pay, believing 
plaintiff had something to sell when 
he had not, the court properly as- 
sumed, in the absence of evidence that 
plaintiff knew he had no interest in 
the land, that the parties were mu- 
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suits to set aside purchases of land 
on the ground of misrepresentation 


always a presumption that where the 
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tity influences the buyer as an in- 
ducement to pay the gross amount 
agreed upon. Mosher v. Lack, 181 P. 
813, 41, Cal.App. 28. 

[b] Representations of quantity.— 
While contracts of hazard in the sale 
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it is conclusively presumed that he acted under an 
error of fact sufficient to invalidate the sale!! even 
though he knows and expressly declares his knowl- 
edge of the true value and his intent to sell for the 
but in an action to rescind for 
a lesion beyond moiety, the burden is on the vendor 


price reecived ;*2 


te prove lesion.?? 


{§ 201] 2. Admissibilityt¢—a. In General. In ac- 


11. Fernandez v. Wilkinson, 103 
So. 537, 158 La. 137. 

12. Fernandez v. Wilkinson, supra. 

13. Hickman v. Washington, 48 So. 
333, 122 La. 945; Girault v. Feucht, 
46 So. 26, 120 La. 1070. 

14. Evidence: 

As to: 
Payment see infra § 747. 
Purchaser’s knowledge of defects 
in title or assumption of risk as 
to title see infra § 531. 
In action or suit: 
Between vendor or purchaser and 
third person see infra § 902. 
By: 
Or against bona fide purchaser 
see infra § 1064. 
Purchaser for: 
Breach of contract see infra § 
1690. 

Recovery of purchase money 
paid see infra § 1624. 
Rescission see infra § 501. 

Vendor for: 
Damages see infra § 1532. 
Purchase money see infra §§ 
1491-1495. 
Recovery of possession see in- 
fra § 1342. 
Rescission see infra § 404. 
To enforce vendor’s lien see infra 
§ 1269. 
To explain or supplement abstract of 

title see infra § 666. 

Of p2rol evidence generally see 
Evidence §§ 1380-1387. 

Parol evidence as to time of de- 
livery of deed on question of record 
thercof as notice see infra § 980. 

15. See Evidence §§ 89-1729. 

16. [a] Evidence held admissible. 
—A dated instrument reciting receipt 
of money on the purchase price of cer- 
tain land described therein is com- 
petent evidence of a contract to Sell 
land therein described. Skiba v. Gus- 
tin, 126 N.W. 464, 161 Mich. 358 (not 
evidence of sale of other lands). 

[b] Svidence held ina@missible.— 
(1) Evidence that a party offered to 
sell land to which he did not have the 
titlo is immaterial to show that he 
had agreed to purchase it. Westmore- 
land v. Carson, 13 S.W. 559, 76 Tex. 
619. (2) Evidence that plaintiff had 
purchased fruit trees and shrubs 
growing on the land from defendant 
is inadmissible to show that plaintiff 
had agreed to sell the land to defend- 


ant. Treadway v. Wilder, 16 Nev. 
354. 

17. [a] Evidence held aflmissible. 
—(1) A memorandum given on the 


day before the date of the agreement 
for sale of lands acknowledging re- 
ceipt of a promissory note for the 
cash payment and specifying certain 
reservations and restrictions against 
the land in more detail than they were 
described in the formal agreement is 
properly admitted in evidence in an 
action to enforce the agreement for 
the purpose of showing that the pur- 
chaser knew that the transfer was to 
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cordance with the rules of evidence generally,’> any 
competent evidence to show the existence of an 
aereement for the sale of lands,’® its terms,?’ yva- 
lidity,'® or completion,!® or to support. a claim 
of title,2° is admissible. 
sistent with the theory that the original agreement is 


Evidenee which is con- 


still in effect is inadmissible to show rescission.?+ 


be subject to the specified reserva- 
tions. Manufacturers Life Insurance 
v. Walsh, (Alta.) 20 Dom.L.R. 504 
7 West.Wkly. 808. (2) In an action 
for money paid as part consideration 
on a contract to convey land, after the 
vendor sold the land to another, writ- 
ten notes made by an attorney under 
the direction of the parties as to what 
their agreement was were admissible. 
Young v. Rummens, 210 P. 198, 121 
Wash. 639. (3) In such case, where 
the purchaser asserted and the seller 
denicd that there was to be a reduc- 
tion in the purchase price of lands, if 
a public drainage ditch which would 
drain the farm was not secured, the 
admission of evidence to show that 
a considerable portien of the farm 
was low, wet land and needed drain- 
age was justified, under the rule that 
evidence of a collateral fact is ad- 
missible, whenever it has a logical 
tendency to throw light on the ques- 
tion in issue. Tanager y. Nielson, 
190 NW. 54, 153-Minn. 235. (4) In 
an action to cancel a contract for the 
sale of land where the vital con- 
troversy was over the price agreed to 
be paid, the testimony of the parties 
being in conflict, it was competent to 
show the value of the property for its 
bearing upon the probability of the 
resrective versions. Haymaker v. Al- 
ford, 20L3P. 1112,-109 Kan. 710" ©) 
In an action to recover money paid 
Guring negotiations for the purchase 
of property on the ground that there 
had been no meeting of minds as to 
the pronerty to be conveyed, plaintiff 
claiming that cértain real estate was 
to be included, while defendant 
claimed that it was a sale of the 
buildings only, evidence offered by de- 
fendant that the price agreed unon 
would have been inadequate for the 
Jand and buildings was material to 
the issue. Dewitt v. Bowers, 
Civ.App.) 138'S.W: 1147. (6) A dat- 
ed instrument, signed by defendant, 
reciting receipt of certain money 
from plaintiff, to apply on the pur- 
chase price of a certain amount, for 
certain land, the balance to be paid 
at a certain time, is competent evi- 
dence, not only of the date and 
amount of payment, but also of a 
contract to sell and convey the land 
named. Skiba v. Gustin, 126 N.W. 
464, 161 Mich. 358. (7) Upon the 
issue whether the purchasers recon- 
veyed land to the vendor in discharge 
of debts owed the vendor or upon 
the vendor’s agreement to pay an ad- 
ditional sum, evidence that the rea- 
sonable market value of the land was 
about. half of the price the vendor al- 
legedly promised to pay was com- 
petent. Leach v. Wallace, (Mo.App.) 
48 S.W.(2d) 82. 


18. [a] Evidence held admissible. 
—Where the contract is alleged by 
the vendor to be a forgery, evidence 
that at the time it was alleged to 
have been executed by him he said 
he had sold the property to the ven- 
dee is admissible. Boyd v. Leather- 
wood, 81 S.B. 1025, 165 N.C. 614. 


[b] Evidence held inadmissible.— 
In determining the validity of a con- 
tract for sale of land executed by the 
agent of the owner, evidence of dec- 


(Tex. |) 


Where the issue is whether plaintiff consented to 


larations by the agent as to his right 
to recover a commission was irrele- 
vant. Peterson v. O’Connor, 119 N.W. 
243, 106 Minn. 470, 130 Am.S.R. 618. 


[a] Evidence held admissible. 
—(1) Where the vendor repudiates 
the sale, and returns a partial pay- 
ment by check, the check is admissi- 
ble to show that the sale had never 
been completed although it was not 
a legal tender, the vendee having de- 
clined to accept it, not on that ground 
but because he insisted on his right 
to the land. Slator v. Trostel, (Tex.) 
21 S.W. 285. (2) Admissions by the 
vendor of negotiations for the sale 
to the alleged buyer for a stated price, 
payable partly in cash and partly by 
installments; of possession of the im- 
movable by the alleged buyer, follow- 
ing the negotiations, and continued 
during twenty years; of a plea by 
himself to an action subsequently 
brought by an hypothecary creditor 
against him as tiers-détenteur of the 
immovable, that he was not in posses- 
sion of it, as owner, but that the al- 
leged buyer was in possession, form a 
commencement de preuve par écrit 
which allows proof to be made of the 
sale by oral testimony. Cantin v. 
Bérubé, 34 Que.Super. 78. (3) Evi- 
dence of imvrovements made in the 
property (McClure v. Jones, 15 A. 
659, 121 Pa. 550) (4) or of the pay- 


ment of taxes (McClure vy. Jones, 
supra). 
20. [a] Evidence he?d inadmissi- 


ble.—On an issue as to whether a con- 
tract for a sale of land was made 
and possession taken and labor done 
on the lands for the purchasers under 
the contract, testimony as to what the 
alleged purchaser said he believed he 
could do in naying for the lands was 
irrelevant. Consolidated Naval Stores 
Co. v. McNeill, 53 So. 843, 60 Fla. 38. 


21. Lyle v. Clark, (Miss.) .24°- So 
966 (holding that on the issue wheth- 
er a sale of land had been rescinded 
by agreement of the parties an inven- 
tory of the estate of the vendor’s hus- 
band, showing the land inventoried as 
part of his estate, the receipt by him 
of the purchaser’s notes for the price 
and their subsequent return, is inad- 
missible). 

[a] Evidenco admissible —(1) A 
receipt by the purchaser acknowledg- 
ing the receipt of money in full of 
sums paid out by him and which was 
part of the consideration for the deed 
is not evidence of itself of a resale or 
rescission of the contract of sale, but 
is admissible with other testimony to 
sustain a parol resale or rescission, 
Ponce v. McWhorter, 50 Tex. 562. (2) 
Evidence of the surrender of the pos- 
session by the purchaser, and the ac- 
cevtance by him of a lease from an- 
other person, is admissible to estab- 
lish a_ rescission of the contract. 
Brownfield v. Brownfleld, 25 A. 92, 
151 Pa. 565. 

[b] Evidence held immaterial.— 
If there is no dispute as to plaintiff’s 
versiog of the terms of the contract 
of rescission, evidence that plaintiff 
entered on the land and made valuable 
improvements thereon is immaterial, 
as such evidence could be material as 
only tending to show the probable 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a sale by defendant of a mill in which they were 
both interested, evidence showing that his consent 
was fraudulently procured is irrelevant.2? 

[§ 202] b. Fraud, Mistake, or Undue Influence. 
Subject to the rules relating to the admissibility of 


agreement, or the improbability, that 
plaintiff would surrender, without 
compensation, the value of all such 
improvements. Nason v. Woodward, 
16 Iowa 216. 


22. Lecroy v. Wiggins, 31 Ala. 13. 
23. See Evidence §§ 89-1729. 


24 [a] Evidence held admissi- 
ble.—(1) Correspondence of parties. 
Roy v. Haviland, 12 Ind. 364; North- 
rup v. Sullivan, 17 So. 259, 47 La.Ann. 
715. (2) Vendor’s letters containing 
misrepresentations to third party sev- 
eral months previous to alleged mis- 
representations. Strickland v. Ayers, 
(Va.) 165 S.E. 387. (3) Declarations 
of vendor. Groves v. Steel, 2 La.Ann. 
4380; Knight v. Houghtalling, 85 N.C. 
17 (declarations of a joint contrac- 
tor, shortly after the agreement was 
made, are evidence of its terms 
against his co-contractors); Miles v. 
Stevens, 3 Pa. 21; Hatch v. De la 
Garza, 7 Tex. 60. (4) Price obtained 
and higher prices obtainable. Leggat 
v. Leggat, 13 Mont. 190. (5) Fraud 
of purchaser corporation in securing 
charter from state. Trexler v. New 
Era Bldg. Co., 49 S.E. 58,.137 N.C. 51. 
(6) Evidence that the vendor prom- 
ised resale. Cameron v. Edgemont 
Inv. €o:, 299 PB. 698; 186 Or.385: (7) 
Evidence as to the value of land sev- 
eral years before it was conveyed, and 
that it had not since depreciated. 
Leggat v. Leggat, supra. (8) Evi- 
dence of statements by the vendor to 
the vendee or the latter’s agent with 
intent that they be repeated to plain- 
tiff, the falsity thereof, and the ven- 
dor’s or his agent’s knowledge that 
the firm, with which the Jatter dealt, 
was acting as plaintiff’s agent. 
Arthur v. Graham, 222 P. 371, 64 Cal. 
App. 608. (9) The owner’s state- 
ment to plaintiff real estate agent’s 
employee as to the quantity of land to 
be sold to defendant is admissible from 
the lips of the agent employee, but 
the principal cannot testify to what 
the owner told the agent. Neavitt v. 
Lightner, 142 A. 109, 155 Md. 365. 
(10) Evidence that brokers negotiat- 
ing the sale were the vendor’s agents, 
and that an apparent option to buy, 
given them by the vendor, was only a 
pretense. Arthur v. Graham, supra. 
(11) Evidence of payment of cor- 
rupt commissions to buyer’s agents 
and representatives. Peeples v. Geor- 
gia Iron & Coal Co., 248 F. 886, 160 
C.C.A. 644 [aff sub nom. In re Georgia 
Steel Co., 240 F. 473, and cert den 
38) SC 1582, 247° U.S 519, 62° Ed. 
1245). (12) <A conversation between 
prospective purchaser and vendor’s 
agent. Dohrman vy. J. B. Roof, Inc., 
291 P. 879, 108 Cal.App. 456. (13) Re- 
lease of a lien in view of an agree- 
ment between the vendor and the pur- 
chaser allowing the former reason- 
able time to remove the lien. Calla- 
way v. Chrestman, (Tex.Civ.App.) 269 
S.W. 908. (14) Testimony relative to 
climate near land sold, to establish 
the purchaser’s defense of fraudulent 
representations as to yield of orchards 
in the vicinity. Nick Doffing Co. v. 
Moeck, (Mo.) 58 S.W.(2d) 475. (15) 
Evidence of pending bankruptcy pro- 
ceedings on the issue of the solvency 
of tenants in a building contracted to 
be sold. Ohlbaum v. Mayer, 131 A. 
858, 285 Pa. 260. (16) A conversa- 
tion between the optionee and as- 
signees in the absence of the vendor 
to establish that optionee faithfully 
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repeated vendor’s misrepresentations 
to assignees. Nance v. McClellan, 
(Tex.Civ.App.) 54 S.W.(2d) 1109. 
(17) Testimony as-to what repre- 
sentations two witnesses, plaintiff’s 
assignors, believed. .Peterson v. Mc- 
Manus, 172 N.W. 460, 187 Iowa 522. 
(18) Testimony as to the market 
value of the lands involved at or 
about the time defendant agent is 
charged to have falsely represented 
their value and quality. Peterson v. 
McManus, supra. (19) Testimony by 
defendant agent as to how much land 
he owned in the territory and how 
much he had sold there. Peterson v. 
McManus, supra. (20) Evidence 
that the market value of the lots was 
only twenty-five dollars each was ad- 
missible in an action for rescission of 
a contract of purchase for alleged 
false representations of vendor, 
among others, that the lots were 
worth three hundred and fifty dol- 
lars each. Landfried v. Milam, 
(Tex.Civ.App.) 214 S.W. 847. (21) 
The accompanying acts and declara- 
tions of the parties dehors the writ- 
ing, as illustrating and forming a part 
of the transaction. Knight v. Hough- 
talling, 85 N.C. 17. (22) ‘Testimony 
of a witness to the transaction as to 
who was to pay the expenses of giv- 
ing possession of the land. Knight v. 
Houghtalling, supra. (23) Evidence 
that other articles were sold at the 
same time with the land, and the price 
thereof included in the same consid- 
eration. Knight v. Houghtalling, 
supra. (24) Evidence that a hand- 
bill containing misrepresentations 
was exhibited by the agent of plain- 
tiffs under their direction; it is also 


dence Knight Ve Houghtalling, 
supra. (25) In an action on a note 
given for land, wherein defendant 


buyer counterclaimed for fraud, testi- 
mony of plaintiff seller’s agent as to 
what person he would consult with 
before making a contract is admissi- 
ble as bearing legitimately on the in- 
terest retained by plaintiff in the land 
business, which, to avoid liability on 
the counterclaim, he contended he had 
divested himself of. Bean v. Bickley, 
174 N.W. 675, 187 Iowa 689. (26) In 
a vendor’s action to reform an execu- 
tory contract and to enforce specific 
performance thereof as reformed in 
which defendant sought rescission for 
fraud, admission of the purchaser’s 
testimony as to why he remained in 
possession after ascertaining falsity 
of representations inducing contract 
was not erroneous. Johnson _ v. 
Holmes, 170 N.W. 709, 142 Minn. 54. 


[b]- Evidence held inadmissible.— 
(1) Evidence of the vendor’s ac- 
ceptance of the vendee’s deposit, an 
escrow agreement, receipt of the pur- 
chase money and a deed thereunder 
and an attempted rescission by vendee, 
including a tender of the deed. Arthur 
v. Graham, 222 P. 371, 64 Cal.App. 608. 
(2) Defendant’s statements that 
plaintiff was crazy or foolish. Kal- 
lusch v. Kavli, 240 N.W. 108, 185 
Minn. 3. (3) Market value of neigh- 
borhood lands. Harris v. Tyson, 24 
Pa. 347; Coates v. Thomas, (Tex.Civ. 
App.) 285 S.W. 700. (4) Evidence to 
explain why plaintiff continued his 
payments thereon after discovering 
that defendant was not complying 
with its nromises. Jackson v. Hous- 
ton Hot Well Co., (Tex.Civ.App.) 186 
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evidence in civil actions generally,?3 any competent 
evidence is admissible to show fraud,?* mistake,?° 
or incompeteney of the parties.2¢ 
competent evidence is admissible to show that the 
maker of representations knew of their falsity?? 


Similarly, any 


S.W. 247. (5) In a purchaser’s ac- 
tion to rescind a contract because of 
a misrepresentation as to area, evi- 
dence by the vendor as to the value is 
properly excluded, value being im- 
material on the question of area. 
Dohrman v. J. B. Roof, Inc., 291 P. 
879, 108 Cal.App. 456. (6) Where one 
is induced to purchase land by false 
and fraudulent representations in 
prospectuses, letters, and orally, it is 
not proper to admit parts of prospec- 
tuses having no relation to false rep- 
resentations relied upon. Berrendo 
Irrigated Farms Co. v. Jacobs, 168 P. 
483,23 N.M. 290. (7) In a suit to 
rescind a purchase of agricultural 
lands for misrepresentations of the 
Seller’s agent, a defendant, a petition 
claimed to have been filed in another 
court on behalf of plaintiff is prop- 
erly excluded from evidence, its con- 
tents, assuming it to bind plaintiff, 
not contradicting him as to his reli- 
ance on defendant agent’s representa- 
tions. Peterson v. McManus, 172 N. 
W. 460, 187 Iowa 522. (8) The fact 
that the vendor had purchased the 
lot for much less than its value a 
short time before the sale is not ad- 
missible to show fraud in concealing 
the fact that the land was mortgaged. 
Everling v. Holcomb, 39 ‘N.W. 117, 74 
Iowa 722. (9) Where, in an action 
to annul a contract as having been 
procured by fraud and misrepresenta- 
tion by an alleged agent of the vendor, 
the evidence was insufficient to show 
authority of such agent either to sell 
or to make the representations al- 
leged, evidence as to a conversation 
between the purchaser and such 
agent, in which the agent admitted 
that the rental value of the property 
was not what he had represented it to 
be, was not admissible. Rothstein v. 
Isaac, 108 N.Y.S. 896, 124 App.Div. 
133. (10) In a suit to rescind the 
purchase of agricultural lands, the 
trial court properly refused to allow 
defendant to testify as to what he 
meant by using the word “valley” in 
such statements as he made to plain- 
tiff and his assignors, the meaning of 
the word being well understood. Pe- 
terson v. McManus, 172 N.W. 460, 187 
Iowa 522. 


25. [a] Evidence held admissible. 
—Letters from a real estate agent as 
to the purchase price of property and 
as to mistake in price are admissible 
to support plaintiff’s allegation of 
mistake of fact. Speers v. Lucas, 279 
S.W. 736, 221 Mo.App. 414. 


26. [a] Evidence held adm‘ssible. 
—(1) In an administrator’s action to 
set aside decedent’s contract of sale 
on the ground of incompetency, de- 
cedent’s acts, declarations, and con- 
versations showing his comprehension 
of affairs were admissible. Wheeler 
v. McKeon, 162 N.W. 1070, 137 Minn. 
92, 1 A.L.R. 1514. (2) Statements 
made by a grantor since deceased, suf- 
ficiently near the date of the execu- 
tion of the deed to form a part of the - 
res geste, are admissible on the ques- 
tion of mental capacity, but not as 
proof of the truth of the statements 
Reese Madre vy. Gaskins, 39 App. 

r@oe 1:9: 


27. [a] Evidence held admissible. 
—(1) Where the vendor falsely rep- 
resented that he had the best title, an 
option which he held from the true 
owners at the time of sale was com- 
petent to show his knowledge of a 
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and that the other party relied on them?® or that 
he knew of the true situation,?® or that the ven- 
dor did not make the alleged misrepresentations 
Where fraudulent representations 
are relied on, evidence of all the circumstances and 


fraudulently.®° 


all misrepresentations other than 
is admissible.*1 


[§ 203] 8. Weight and Sufficiency??—a. In Gen- 


better title, and that his title was 
worthless. Continental Coal, Land & 
Timber Co. v. Kilpatrick, 158 N.Y.S: 
1056, 172 App.Div. 541. (2) Evidence 
that the purchasers said, after an in- 
spection of the property, that they 
were satisfied, and even knew what 
the property was before they visited 
it, is competent to. show that the pur- 
chasers did not rely on representa- 
tions, which they afterwards alleged 
to be false. Fuller v. Stapp, 168 P. 
653, 63 Colo. 542. 


28. [a] Evidence held admissible. 
—(1) Testimony of plaintiff that he 
relied on representations. Cressler 
v. Roos, 43 N.W. 363, 27 Neb. 515. (2) 
Defendant vendor’s representations 
that he would manage the purchaser’s 
finances, make her a rich woman, and 
marry her are admissible to explain 
how plaintiff purchaser was induced 
to rely upon defendant’s representa- 
tions of value. Selden v. Hughes, 
(Mo.App.) 195- StwW.=524. (8) Ina 
purchaser’s action to rescind for false 
representations as to the value of 
lots, evidence that the vendors’ agent 
had misrepresented that the purchas- 
er’s neighbors had recently purchased 
lots and resold them at a certain profit 
is admissible to show that appellant 
relied upon the representations of the 
agents. Massirer v. Milam, (Tex.Civ. 
App.) 223 S.W. 302. (4) Inan action 
by a purchaser who had made two 
purchases of lots to rescind for false 
representations, testimony by the 
purchaser that in making the second 
purchase he relied on misrepresenta- 
tions made on his making the first 
purchase is admissible. Massirer v. 
Milam, (Tex.Civ.App.) 223 S.W. 302. 
(5) Where the vendor falsely repre- 
sented that his title was the best of 
any one’s, the purchaser’s statement 
that he relied,thereon is admissible, 
and its exclusion is erroneous. Con- 
tinental Coal, Land & Timber Co. v. 
Kilpatrick, 158 N.Y.S. 1056, 172 App. 
Div. 541.. (6) In an action to rescind 
a purchase of agricultural lands, 
plaintiff's negative answer to the 
question whether he had any business 
with any one other than the seller’s 
agent, a defendant, in connection with 
buying the land and signing the con- 
tract, was admissible as tending to 
show that plaintiff’s reliance was on 
the seller’s agent. Peterson v. Mc- 
Manus, 172 N.W. 460, 187 Iowa 522. 


29. [a] Evidence held admissi- 
ble.—That the vendee, suing for 
rescission because of false representa- 
tion that the land was outside the 
resaca, sought a rebate for certain 
land in the resaca was admissible to 
show that he knew that he had land 
in the resaca. Coates v. Thomas, 
(Tex.Civ.App.) 285 S.W. 700. 


30. [a] Evidence held admissible. 
—A memorandum of a quantity of 
land, secured by the vendor from his 
vendor, is admissible to show that his 
representations as to quantity were 
not fraudulently made. Messinger y. 
Hagenbuch, 2 Whart. (Pa.) 410. 


31. Robert v. Finberg, 84 A. 366, 
85 Conn. 557; Silverman v. Rothfarb, 
142 N.E. 152, 247 Mass. 456; Houder v. 
Reynolds, 161 N.W. 856, 195 Mich. 256. 


those relied on 


eral. Under and in accordance with the general rules 
relative to weight and sufficiency of evidence in civil 
cases,**> and the rules particularly applicable to 
proof of the existence, terms, and validity of con- 
tracts generally,?+ a preponderance of evidence is 
required to establish the existence, terms, and va- 


lidity of a contract for the sale of land,*® or any 


32. Weight and sufficiency of evi- 

dence as to: . 

Payment of purchase money see in- 
fra § 747. 

Purchaser’s knowledge of defects in 
title see infra § 530. 

Sufficiency of abstract of title fur- 
nished by vendor see infra § 665. 


Weight and sufficiency of evidence 
in action or suit: 


Between vendor or purchaser and 
third person see infra § 902. 
By: 
Or against bona fide purchaser see 
infra §§ 1065-1067. 
Purchaser for: 


Damages for breach of contract 
see infra § 1692. 


Recovery of purchase money paid 
see infra § 1625. 


Rescission see infra § 502. 
Vendor for: 


Damages for breach of contract 
see infra § 1533. 


Purchase money see infra §§ 1496— 
1501. 

Recovery of possession see 
fra § 1343. 

Rescission see infra § 404. 


To enforce vendor’s lien see infra § 
1270. 


in- 


83. See Evidence §§ 1730-1806. 
34. See Contracts §§ 967-983. 
35. [a] Evidence held sufficient: 


To show (1) a valid sale of land (Pem- 
broke v. Logan, 74 S.W. 297, 71 Ark. 
364; Stampofski v. Hooper, 86 Ill. 
321 [written agreement,-_until shown 
invalid]; Ida County Savings Bank 
v. Johnston, 136 N.W. 225, 156 Iowa 
234 [acts and conduct of parties]; 
Franz v. Vincent, 133 N.W. 121, 152 
Iowa 680 [memoranda and _ negotia- 
tions]; Barrett v. His Creditors, 12 
Rob. (La.) 474; Fairfield v. Barbour, 
16 N.W4,) 230/151. Mich, 575. Vieum) v: 
Sheeran, 104 N.W. 135, 95 Minn. 315; 
Tingue v. Patch, 101 N.W. 792, 98 
Minn. 437; Leyde v. Silvis, 50 N.W. 
361, 47 Minn. 412; Boehm v. Long, 172 
N.W. 862, 48 N.D. 1; Cantwell v. Bark- 
er, 124 P. 264, 62 Or. 12; Haines v. 
Dearborn, 49 A. 319, 199 Pa. 474 [cor- 
respondence]; Baker v. Hussey, 41 
SE \758,)63 (S.C. 6615 “Utah Ass'n of 
Credit Men v. McConnell, 167 P. 817, 
50 Utah 531 [letters and telegrams]; 
Zwicker v. Zwicker, 29 Can.8.C. 527 
[rev 31 N.S. 383]. See Rudzinski v. 
Elmore, 204 Ill.App. 446); (2) an 
agreement by plaintiff for the sale 
of the property for certain land notes 
and that the basis of the sale was 
not cash (Dendinger v. Martin, (Tex. 
Civ.App.) 221 S.W. 1095 [dismissed 
for want of jurisdiction]); (3) con- 
sideration (Corey-Scheffel Lumber Co. 
v. Gernert Bros. Lumber Co., 55 S.W. 
(2d) 402, 246 Ky. 565 [evidence 
showed that lessor of a switch track 
executed a new lease to enable lessee 
to sell its business upon lessee’s 
promise granting lessor option to pur- 
chase lot]); (4) inadequacy of con- 
sideration (Cummings v, Roeth, 101 
P. 434, 10 Cal.App. 144 [in a proceed- 
ing for specific performance of a con- 


of its elements, such as a meeting of the minds as 


tract to convey land, the consideration 
for which consisted in part of bonds 
of a mining company, evidence showed 
that neither the bonds nor the mines 
which were their security had any 
market value at the time of the trans- 
action]); (5) conclusively payment 
of the consideration for an option 
contract for the sale of land (Palmer 
v. Clark, 100 Fp. 749, 52 Wash. 345); 
(6) reconveyance of land to vendor 
in discharge of debts owed the ven- 
dor, rather than upon the vendor’s 
promise to pay additional sum (Leach 
v. Wallace, (Mo.App.) 48 S.W.(2d) 82 
[in determining whether the purchas- 
ers reconveyed land to the vendor in 
discharge of debts owed to the vendor 
or upon the vendor’s promise to pay 
an additional sum, the court should 
consider the situation of the parties, 
the circumstances surrounding the 
transaction, and the reasonableness of 
the witnesses’ testimony]). To show 
that (7) a school district’s purchase 
of land was by oral and not written 
contract (McClanahan’s Adm’r_v. 
Norfolk & W. Ry. Co., 96 S.H. 453, 122 
Va. 705); (8) a tract of land was sold 
in bulk, and not by the acre (Mills v. 
Kampfe, 119 N.Y.S. 903, 135 App.Div. 
748); (9) defendant, alleged to have 
purchased land from plaintiff through 
a straw man, bound himself by con- 
tract to purchase such land while it 
was still owned by plaintiff, knew of 
all facts pertaining to such purchase, 
and with such knowledge received full 
benefit of contract, and was an undis- 
closed principal in such purchase (Col- 
lentine y. Johnson, 202 N.W. 535, 208 
N.W. 318, 203 Iowa 109); (10) plain- 
tiff, in consideration of the settlement 
of defendant’s claim growing out of 
an original purchase of real property, 
and of his finding a purchaser for the 
remainder of the tract, agreed to con- 
vey to defendant a certain additional 
strip (Lyon v. Bradfield, 145 N.W. 875, 
164 Iowa 368); -(11) purchasers un- 
derstood that a second contract of 
sale, claimed to be invalid for their 
failure to receive a copy, was in force 
(George v. Smilansky, 214 N.W. 61, 
238 Mich. 700); (12) the owners of 
land approved of a sale made under 
a contract subject to their approval 
(Weitzel v. Leyson, 121 N.W. 868, 23 
S.D. 367); (18) parties agreed that 
before a land contract shauld become 
effective the vendor’s wife should sign 
(Saulsbury v. Anderson, (Tex.Civ. 
App.) 39 S.W.(2d) 142); (14) the ven- 
dors whose title proved defective and 
subject to a. prior encumbrance, 
agreed through their agent to clear 
the title by a series of foreclosures, 
and on buying in the land at fore- 
closure sale to convey a good title 
to the purchaser (Crosby v. Evans, 
219 S.W, 948, 281 Mo. 202 [answering 
questions certified (App.) 195 S.W. 
514]); (15) undisclosed vendor never 
approved sale of property by agent 
(Vogt v. Brady, (Pa.Super.) 164 A. 
96). To sustain (16) a finding that 
a sale of lots was made by reference 
only to unrecorded map descriptions 
(Goodspeed v. Associated Almond 
Growers of Paso Robles, 280 P. 530, 
208 Cal. 121; Burns v. Grosvenor Ing- 
lis Corporation, 8 P.(2d) 546, 120 Cal. 
App. 688); (17) judgment of trial 
court that no contract to purchase was 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to the terms thereof,?* the identity of the property | sold,?7 the price to be paid,?® acceptance of offer,?° 


ever entered into (Tharp v. Striker, 
(Tex.Civ.App.) 194 S.W. 1014 [error 
dismissed]). (18) The reception of 
2 written promise by promisees to 
Support promisor for life is sufficient 
proof of promise on the part of the 
former to furnish the services men- 
tioned. Campbell vy. McLaughlin, 
(Mo.) 205 S.W. 18. (19) Testimony 
of a nominal optionee, and the fact 
that the terms of the option were 
those agreed on by a brother, shows 
that the option was taken in the name 
-of the brother of the time purchasers 
for the latters’ benefit. Mattingly v. 
Mattingly, 122 A. 40, 143 Md. 227). 
(20) Where an option recited a con- 
sideration of one dollar, and the hold- 
er testified that such amount was paid, 
this is sufficient to sustain a finding 
that a-.consideration was paid, as 
against the testimony of the grantor 
that it was not paid. Jones v. Barnes, 
94 N.Y.S. 695, 105 App.Div. 287. 


[b] Evidence held insufficient: 
To establish (1) a contract of sale 
(Gillespie vy. Simpson, (Ark.) 18 S.W. 
1050; Keel v. Schaupp, 93 P. 1094, 42 
Colo. 70; Boden v. Swanson, 150 N.E. 
641, 320 Ill. 198; Johnson v. Pontious, 
20 N.E. 792, 118 Ind. 270; Saatoff v. 
Scott, 72 N.W. 492, 103 Iowa 201; 
Creech v. Creech, 216 S.W. 127, 186 
Ky. 149; Woerheide v. Schollmeyer, 
(Mo.) 270 S.W. 370; Schultz v. Hunt- 
er, 174 S.W. 179, 188 Mo.App. 520; 
Nitz v. Widman, 184 N.W. 172, 106 
Neb. 736; Kissena Park Corporation 
v. Fradkin, 141 N.Y.S. 930; Kvale v. 
Keane, 168 N.W. 74, 39 N.D. 560, 9 A.L. 
R. 972; Phelan y. Neary, 117 N.W. 
142, 22 S.D. 265; Collins v. Ballow, 
10 S.W. 248, .72 Tex. 330; Foster v. 
New York & T. Land Co., 22 S.W. 260, 
2 Tex.Civ.App. 505; Hargreaves v. 
Burton, 206 P. 262, 59 Utah 575,.33 A. 
L.R. 1481; Sheriff v. Aitcheson, 4 
Ont.W.N. 1269, 24 Ont.W.R. 614. See 
Reifman y. Micon, 207 Ill.App. 175); 
(2) a contract whereby plaintiff 
delivered to defendant, the owner 
of a theater, an automobile, with 
the understanding that it should 
constitute a first payment or credit 
of five hundred dollars on _ the 
purchase price of the theater, or 
be forfeited in case plaintiff there- 
after decided not to purchase (Kal- 
mans v. Lyons, 221 P. 291, 127 Wash. 
700); (38) that a purchase of prop- 
erty was, at another’s request, mere- 
ly as repository of title until convey- 
ance to third party. (Schenkmeyer v. 
Altheimer, 37 S.W.(2d) 944, 327 Mo. 
666). To show (4) a bona fide. ac- 
ceptance of an option by the optionee 
(Friendly v. Elwert, 105 P. 404, 111 
P. 690, 112 P. 1085, 57 Or. 599, Ann.Cas. 
1913A. 357); (5) a completed contract 
for the sale of land by defendant 
through its special agent with whom 
plaintiff dealt (Schaeffer v. Mutual 
Benefit Life Ins. Co., 100 P. 225, 38 
Mont. 459 [agent made an agreement 
on different terms from those author- 
ized]); (6) an agreement of the debt- 
or owner to allow his creditor to sell 
the land for a certain amount and 
he to make up the deficit if that 
amount is not realized (Shrivner v. 
Young, (Ky.) 51 S.W. 153); (7) an 
agreement on the part of a father to 
convey the Jand to complainant son by 
deed or will (Watson y. Watson, 80 
N.E. 332, 225 Ill. 412); (8) in an ac- 
tion for breach of an executory con- 
tract for sale of land, stipulating that 
other land owned by the vendor might 
be included therein if within a certain 
time an outstanding contract to a 
third person should be canceled, can- 
cellation thereof, so that lands therein 
included did not become part of pur- 
chaser’s contract (Wortham v. Minne- 
sota Land Corporation, 172 N.W. 889, 
143 Minn. 133); (9) exercise of op- 


tion (Slade & Bassett v. Crum, (Tex. 
Civ.App.) 198 S.W. 723 [a letter au- 
thorizing payment of consideration 
for an option extension upon condi- 
tion that it be returned. if vendor did 
not perfect his title did not sustain a 
finding that the writer had decided 
not to take the land]); (10) the pay- 
ment of a certain sum within the time 
required by a certain option to pur- 
chase (Rude y. Levy, 96 P. 560, 43 
Colo. 482, 127 Am.S.R. 123, 24 L.R.A. 
N.S. 91). To show that (11) an oral 
agreement for the sale of the land 
was made as alleged by defendant 
purchaser (Ferguson v. Trovaten, 133 
N.W. 78, 116 Minn. 19 [circumstances, 
custom of sale of lands]); (12) dece- 
dent’s testator executed a title bond 
as claimed by the plaintiff (Saylor v. 
Saylor, 152 S.W. 768, 151 Ky. 694); 
(13) one of the defendant companies 
which had officers in common with 
the other was not interested in the 
subject-matter (Norton vy. W. E. Stew- 
art Land Co., 228 S.W. 838, 206 Mo. 
App. 662); (14) plaintiff was a pur- 
chaser in possession under an oral 
contract (Rice v. Blair, 170 S.W. 657, 
161 Ky. 280); (15) the contract ex- 
pressed the agreement of the parties 
so as to entitle plaintiff to a decree 
(Gottfried v. Bray, 106 S.W. 639, 208 
Mo. 652). (16) Even though it was 
agreed that a note and chattel mort- 
gage given by a wife in connection 
with real estate should constitute col- 
lateral security for payment for other 
real estate, this was not conclusive 
that the agreement was to convey 
such other real estate to her, and not 
to her husband. Raymond v. Stone, 
141 N.E. 100, 246 Mass. 421. (17) In 
an action by a purchaser to recover 
money paid on his behalf upon an 
agreement to purchase real estate 
from defendants, which he could not 
fulfill, evidence does not show that a 
forfeiture clause in the agreement 
governing the down payment had been 
stricken out before the paper was 
signed where the other copy remained 
unchanged. Evans y. Edelstein, 120 
A. 473, 276 Pa. 516. (18) That pay- 
ments by one in possession under a 
lease and option to buy executed by 
the owner’s deceased husband with- 
out written authority from her were 
accepted and receipted for by their 
son as interest, is insufficient to show 
that the contract was intended to be 
one of sale, as she might have taken 
the money as rent. Simpson vy. Nel- 
son, 208 P. 455, 71 Colo. 490. (19) 
Where a father made an oral agree- 
ment with his son that he would give 
his son certain land, if he would stay 
with the father for a year, and a 
judgment was entered against the 
father, who subsequently executed a 
deed of land to his son, the acts of 
possession by the son after the execu- 
tion of the deed are not evidence of 
the prior oral agreement. Willey v. 
Day, 51" Paris 1: 


36. [a] Evidence held sufficient.— 
(1) In a suit to cancel a deed to de- 
fendant executed after an alleged title 
bond to plaintiff, testimony as to time, 
place of execution, and payment show- 
ed that the title bond was executed 
and delivered to plaintiff by the owner 
of land. Farmer vy. Cornett, 192 S.W. 
628,174 Ky. 560. (2) Letters showing 
offer and acceptance are evidence to 
support a finding that there was a 
meeting of the minds in a transaction 
wherein defendant agreed to convey 
property in return for support And 
care during life. Cole v. Mugridge, 
171 P. 827, 36 Cal.App. 179. (3) In an 
action to recover a sum paid as earn- 
est money on the purchase of real 
property, in which the controversy 
was as to whether a house in the 
course of erection was to be completed 


at the expense of plaintiff or defend- 
ant, and in which the evidence was 
cohvincing that there was no meeting 
of minds on the subject of completion 
of the house, judgment for plaintiff 
cannot be disturbed. Crowley v. 
Lundahl, 220 P. 779, 127 Wash. 695. 


[b] Bvidence held insnfficient.— 
(1) In action to recover purchase 
money paid on the ground that the 
minds of the parties had not met on 
the items of personal property in- 
cluded in the trade, and the terms of 
the reservation of a right of way, 
evidence as to withholding of items, 
as to such particulars did not show 
the nonexistence of a contract. Clark 
v. Stetson, 97 A. 278, 115 Me. 72. (2) 
In a suit to compel conveyance of 
property sold by defendant, evidence 
was_ insufficient to show that the 
minds of the parties did not meet 
despite formal contract in writing. 
Dobbin v. Plager, 111 A. 404, 92 N.J. 
Eq. 231 [aff 111 A. 926, 92 N.J.Eq. 231). 
(3) In a suit for breach of a contract 
for purchase of land evidence was in- 
sufficient to show any assent by pur- 
chaser to a condition required by the 
other. Colleton Realty Co. v. Folk, 67 
S.E. 156, 85, SiC. (84, 


37. [a] Evidence held sufficient.— 
(1) In a suit to cancel deeds by a cor- 
poration to an official and stockholder 
to property consisting of two tracts 
which the grantee had contracted 
with a third person to convey and 
exchange for other property, evidence 
sustained a decree that only one of 
such tracts was included in the trade. 
Creighton Gas, Electric Light & Pow- 
er Co. v. Jamison, 178 N.W. 830, 105 
Neb. 67. (2) In an action on a con- 
tract alleged to be for the purchase 
of sixteen city lots, evidence sus- 
tained findings that the contract was 
only for the lots conveyed to plaintiff. 
Nukes v. Newton, 170 S.W. 230, 114 
Ark. 574 (deed, notes and receipts 
snowing lots purchased). 


38. [a] Evidence held sufficient 
to: (1) Show agreement as to price. 
Ida County Savings Bank v. John- 
ston, 136 N.W. 225, 156 Iowa 234; Clark 
v. Stetson, 97 A. 273, 115 Me. 72; Rid- 
dell v. Cornell, 69 Hun (N.Y.) 605. 
(2) Justify a judgment that the ven- 
dor had contracted to sell the land for 
four thousand dollars and not for five 
thousand dollars, as claimed. Barker 
v. Finlay, 166 N.W. 996, 200 Mich. 166. 


39. _ Gable v. English, 115 A. 374, 
93 N.J.Eq. 172. 


[a] Bvidence held sufficient: To 
show that (1) an option had been ac- 
cepted in writing (Altoona Trust Co. 
v. Ison, 186 S.W. 515, 170 Ky. 706 
[mod on extension of op 188 S.W. 344, 
171 Ky. 217]); (2) draft of a contract 
submitted by plaintiff's agent was 
ratified by the plaintiff by acceptance 
of the contract with portion of land 
already sold eliminated and accept- 
ance of first payment, and acceptance 
by purchaser by taking possession 
under the contract («eith v. Aztec 
Land & Cattle Co., 193 P. 535, 21 Ariz. 
634); (3) purchaser completed the 
terms, including cruise of timber, of 
contract for an option to purchase, 
and so notified vendor within the 
agreed time (Wilson v. Spry, 223 S.W. 
564, 145 Ark. 21); (4) the vendor or 
agent sent a telegram accepting the 
purchaser’s proposition (Karales vy. 
Bosson, 236 N.Y.S. 633, 1385 Mise. 146). 
(5) To warrant conclusion that, when 
buyer attempted to revoke offer to 
buy, made by signing, at solicitation 
of a broker, a formal written agree- 
ment, such offer had been accepted 
by the seller and a binding contract 
completed. Dooley vy. McDonough, 
123 N.E. 350, 283 Mass. 77. (6) Evi- 
dence of tender and demand of deed 
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execution of the contract,4® cancellation thereof,*? 
or genuineness of the contract sued on.*? 
tract for the sale of real estate is not to be lhghtly 
found or inferred either by the court or jury, on 
conflicting oral evidence, especially where the ev- 
discloses that a written contract was 
One who claims under a parol 
contract must establish it by clear, satisfactory, 
and convincing evidence.** 
Where it is contended that the sale is void because 
made for illegal or immoral purposes, such claim 


idence 
contemplation.** 


definite, unequivocal, 


held to support a verdict that the pur- 
chaser accepted the vendor’s offer to 
sell land. De Guerin v. Jackson, (Tex. 
Civ.App.) 50 S.W.(2d) 443 (refusal to 
accept deed to surface rights only was 
not a refusal to abide by agreement). 
(7) Evidence of mailing of letter, and 
statements of the vendor in answer to 
a subsequent letter of the purchaser, 
is sufficient to show that the vendor 
received the purchaser’s unconditional 
letter of acceptance of the _ offer. 
Harper v. Thurlow, 270 S.W. 607, 163 
Ark. 491. (8) A memorandum of 
agreement, with letters concerning it 
and oral testimony, is sufficient to 
prove a contract for an option to buy 
defendant’s lands. Wilson v. Spry, 
223 S.W. 564, 145 Ark. 21. (9) A find- 
ing that a contract made by plaintiff 
vendor’s real esiate agent with de- 
fendant purchaser was unconditional- 
ly accepted by plaintiff, and that de- 
fendant purchaser was notified there- 
of by June 1, was warranted by evi- 
dence of acceptance on June 1st; “by” 
meaning on or before. Armstrong v. 
Palmer, (Tex.Civ.App.) 218 S.W. 627. 


[b] Evidence held insufficient to 
show: (1) Acceptance. Butsch_  v. 
Swallow, 134 N.E. 877, 78 Ind.App. 
101; Evans v. Bonneau, (Alta.) 17 
West.L.R. 248. (2) An election to ac- 
cept option. Breen v. Mayne, 118 N. 
W. 441, 141 Iowa 399. (3) That a 
contemplated contract was completed 
by securing consent of defendant’s 
cotenant to sale of her interest. Ob- 
erymark vy. Clark, 114 So. 135, 216 Ala. 
564, 55 A.L.R. 1153. 


40. [a] Evidence held sufficient: 
To (1) show contract of sale of land 
was executed in triplicate (Verney v. 
Daddy, 125) A.) 3389, 96. NJ. 12:9); 
(2) support an inference that the pur- 
chaser was told by the vendor, and 
knew, what she was signing (Ragin- 
sky v. Lawler, 145 N.E. 189, 313 Ill. 
441); (8) warrant an inference, in 
the absence of evidence to the contra- 
ry, that defendant in fact signed the 
contract (Ferguson v. Blood, 152 F. 
98, 82 C.C.A. 482). (4) Testimony of 
a subscribing witness, and identifica- 
tion of signature, is sufficient evi- 
dence to show that complainant sign- 
ed certain indorsements on an option 
to purchase, extending the time with- 
in which it might be exercised. Nat- 
terstad v. Title Guarantee & Trust 
Co., 252 F. 178. 


{b] Evidence held insufficlent to: 
Show (1) that the alleged contract 
was executed by decedent of whom 
defendant was heir (Johnson yv. John- 
SOM sie SiWiOo lt, Losuiy 13d)” MEZA) 
original contract was written by hand, 
and that the vendor in the contract 
had substituted a typewritten con- 
tract for the original (Hdwards v. Wi- 
ley, 235 S.W. 54, 150 Ark. 480). (3) 
Sustain a findin~ that the contract 
had been executed in blank, with the 
understanding that the terms of the 
agreement were to be filled in later, 
and that it should not until then be- 
come effective and binding upon the 
parties. McKellar Real Estate & In- 


st 
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A con- | dence.*® 


evidenee.*® 
in 


vestment Co. v. Paxton, 218 P. 128, 62 
Utah 97. (4) In a vendor’s action foi 
damages and costs for breach of 2a 
contract to purchase land, equivocal 
evidence as to erasures and interlinea- 
tions was insufficient, in the face of 
positive testimony that the contract 
sued on was altered, to show that de- 
fendant entered into a written agree- 
ment set forth in plaintiff’s complaint. 
Johnson v. Cordes, 165 P. 1040, 33 Cal. 
App. 619. 

41. [a] Evidence held sufficient to 
sustain a finding that the contract 
was canceled by agreement. Kirk v. 
irk, 73S. W.9 (050, 163) Key. (205) (re- 
turn of contract, destruction of note, 
check, and contract, and subsequent 
purchase at public sale by the alleged 
purchaser). 


42. [a] Evidence held sufficient.— 
Evidence of the attorney who pre- 
pared it, and of appellees, and exam- 
ples of signatures, is sufficient to sup- 
port a finding by a chancellor of the 
genuineness of a contract. Kirby v. 
Malone, 215 S.W. 592, 144 Ark. 641. 


[b] Bvidence held insufficient.— 
Eividence that the vendor signed deeds 
by his mark is not enough to estab- 
lish that a bond for title signed with 
his name is not genuine. Wells v. 
New York Min. & Mfg. Co., 119 S.E. 
Piano ti avast 60 ames 


43. Buechler v. Olson, 
741, 194 Iowa 245. 


44. U.S.—McManness y. Paxson, 37 
1296. 


Colo.—Barr v. Davis, 261 P. 463, 82 
Colo. 529. 


Iowa.—-Bureh v. Wickliff, 227 N.W. 
133, 209 Iowa 582; Lane v. Sac Coun- 
ty State Bank, 227 N.W. 911, 209 Iowa 
437; Elder v. Brown, 212 N.W. 147, 
203 Iowa 1124; Myers v. Myers, 198 
N.W. 484, 197 Iowa 1137; Hurst v. 
Jenkins, 143 N.W. 401, 161 Iowa 414; 
Kerr v. Yager, 1388 N.W. 905, 158 Iowa 


189 N.W 


69; Boeck vy. Milke, 118 N.W. 874, 120 
N.W. 120, 141 Iowa 713. 
Pa.—In re Weller’s Hstate, 93 A. 


331, 247 Pa. 196; 
207 Pa. 357. 


S.D.—Colteaux v. Pelton, 227 N.W. 
566, 56 S.D. 128. 


[a] Evidence held sufficient.—(1) 
Evidence, in an action to establish 
title to land under an oral contract 
to convey, that plaintiff took posses- 
sion and made improvements furnish- 
es a strong equity in his favor, and 
not only serves as a part performance 
essential, under the statute of frauds, 
to a valid oral contract to convey, 
but also tends to show that some 
promise was made. Boeck v. Milke, 
118 N.W. 874, 120 N.W. 120, 141 Iowa 
713. (2) Abandonment by plaintiff, 
exercise of control by the purchaser, 
and statements by plaintiff that he 
had sold, are sufficient evidence to 
show that plaintiff orally sold his in- 
terest in the farm to the purchaser, 
who took exclusive possession and 
became the equitable owner of plain- 
tiff’s interest. Ball v. Ball, 244 N.Y, 


Truman v. Raybuck, 


[§ 204] b. Fraud or Misrepresentation. 
cordance with the general rules applicable in such 
cases,*7 one who seeks to challenge the validity of 
a contract for the sale of land on the ground of 
fraud or misrepresentation must establish such 
ground by clear and convincing evidence,*® sufficient 


[§§ 203-204 


must be established by a preponderance of the evi- 
One claiming that the agreement was not 
a valid contract of sale because delivered upon con- 
ditions must prove this by a preponderance of the 


In ae- 


S. 300, 137 Misc. 693. 


[b] Evidence held insufficient.— 
(1) Indefinite testimony as to time 
and terms of an oral agreement is in- 
sufficient to establish a parol contract 
conveying lots. Lane v. Sac County 
State Bank, 227 N.W. 911, 209 Iowa 
437. (2) Testimony which shows no 
completed arrangement or terms of 
sale giving title does not show a sale 
of land by a father to his son, where- 
by the son acquired the equitable ti- 
tlo thereto. Myers v. Myers, 198 N. 
W. 484, 197 Iowa 1137. 

45. Hall v. Edwards, (Tex.Civ. 
App.) 194 S.W. 674 [rev (COmmn.App.) 
222 S.W. 167]. 

46. Charles v. Scheibel, 218 N.Y.S. 
545, 128 Misc. 275 [aff 222 N.Y.S. 784. 
221 App.Div. 816]. 

47. See Contracts § 979; Evidence 
§§ 1730-1806; Fraud §§ 199-207. 

48. U.S.—In re Georgia Steel Co., 
240 F. 473 [aff 248 F. 886, 160 C.C.A. 
644 (cert den 38 S.Ct. 582, 247 U.S. 
519, 62 L.Ed. 1245)]; Roseboom v. 
Corbitt, 196 F. 627, 116 C.C.A. 301. 

Ala.—Bain v. Guntersville Realty 
Co., 100 So. 128, 211 Ala. 256; Gran- 
berry v. Forrester, 97 So. 619, 210 
Ala. 172; Coleman vy. Kiernan, 49 So. 
230, 159 Ala. 543. 

Ark.—Rankin v. Kelso, 269 S.W. 359, 
167 Ark. 678; English v. North, 166 
S.W. 577, 112 Ark. 489. 

Tll.—Schiavone y. Ashton, 163 N.E. 
828, 332 Ill. 484. 


Ind.—Thompson vy. Fesler, 123 N.E. 


188, 74 Ind.App. 80. 
Iowa.—Kirkham v. Bortz, 188 N.W. 


Ky.—Altoona Trust Co. v. Ison, 186 
S.W. 515, 170 Ky. 706 [mod on other 
grounds 188 S.W. 344, 171 Ky. 217]. 


Miss.—Corley v. Reed, 145 So. 241. 
Or.—Bell v. Spain, 222 P. 322, 223 P. 
235, 110 Or. 114. 


St v. Herb, 43 Pa.Super. 


S.C.—Rupart v. Dunn, 30 S$.C.L. 101. 

Va.—Edmunds v. Gwynn, 159 S.E. 
205, 157 Va. 528 [rev on other grounds 
161 S.E. 892, 157 Va. 528]; Coral Ga- 
bles Corporation v. Clay, 149 S.B. 519, 
153 Va. 554. 


fa] Where there was direct con- 
flict in evidence as to fraudulent rep- 
resentations inducing the purchase of 
land, and, while the evidence prepon- 
derated in the purchaser’s favor as to 
the number of witnesses, his evi- 
dence was not free from conflict, there 
being corroborating circumstances on 
both sides, the fraud was not estab- 
lished by the requisite clear and con- 
vineing proof. Coleman vy. Kiernan, 
49 So. 230, 159 Ala. 543. 


[b] Ewidence held sufficient 
show fraud: 


to 
(1) As to boundaries 
of land sold. Shahan v. Brown, 52 
So. 737, 167 Ala. 534; Cherney v. 
Johnson, 238 P. 150, 72 Cal.Anp. 725; 
Dingess v. Carter, 155 S.E. 305, 109 
W.Va. 434. (2) As to climate. Tra- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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cy, v. Smith, 165 P. 535, 175 Cal.161. 
(3) As to improvements. McKenzie 
v. Bennett, 217 N.W. 773, 241 Mich. 
570; McDermott v. Ralich, (Minn.) 
247 N.W. 683; Cloud v. Realty Corpo- 
ration of America, (Minn.) 246 N.W. 
24; Bowker v. Cunningham, 79 A. 608, 
78 N.J.Eq. 458; Boyer v. Edgemont 
Inv..Co., 295 P. 471, 135 Or. 161; Mead 
v. King, (Tex.Civ.App.) 285 S.W. 832. 
(4) As to identiy of land purchased. 
Al Parker Securities Co. v. Lyons, 
(Tex.Civ.App.) 28 S.W.(2d) 950. (5) 
As to location of land. Hartzell v. 
Doolittle; 269 P. 527,205 Cal. 17; 
Gate City Land Co. v. Heilman, 45 N. 
W. 760, 80 Iowa 477; Stroff v. Swaf- 
ford, 44 N.W. 293. 79 Iowa 135; Post 
v. Liberty, 121 P. 475, 45 Mont. 1; 
Lieberman v..Carlton Land Sales Co., 
237 N.Y-S. 97,227 App. Divi’ 60.) (6) 
As to nature of third mortgage. 
Ruckstuhl v. Healy, 225 N.Y.S. 570, 
222 Anp.Div. 152. (7) As to owner- 
ship of land. Klotz v. Gordon, 117 N. 
Y.S. 240; McNiel v. Holmes, 150 P. 
255, 77 Or. 165. (8) As to quality and 
condition of property. Vanderbilt v. 
Bishop, 188 F. 971 [aff 199 F. 420, 117 
C.C.A. 652]; McCracken v. Bangs, 229 
S.W. 730. 148 Ark. 655 (spring on 
land); Millar v. Grimes, 275 P. 446, 
206 Cal. 798; McMahon v. Grimes, 275 
P. 440, 206 Cal. 526; French y. Free- 
man, 217 P. 515, 191 Cal. 579 (charac- 
ter of soil); Tracy v. Smith, 165_P. 
535, 175 Cal. 161; Bradley v. Delta 
Land & Water Co., 207 P. 395, 57 Cal. 
App. 790; Scott v. Delta Land & Wa- 
cer, Co 20tva P.) Soo on, CaleApparsco: 
Peardon v. Markley; 195 P. 70, 50 Cal. 
App. 257: Gilbey v. Hamlin, 130 N. 
E! 702; 297 111.258; Ellis v. Annis & 
Rohling, 173 N.W. 282, 187 Iowa 423; 
Most v. Norton, 173 N.W. 113, 186 
Iowa 1011; Gray v. La Plant, 167 N. 
W. 648, 183 Iowa 844; Dimond v. 
Peace River Land & Development Co., 
165 N.W. 1032, 182 Iowa 400; Stroff v. 
Swafford, 44 N.W. 293, 79 Iowa 135; 
Six v. Shea, 274 P. 221, 127 Kan. 614; 
Gonder v. Phares, 198 P. 962, 109 Kan. 
322; Kline v. Kennedy, 150 S.W. 998, 
150 Ky. 729; Dubovy v. Woolf, 143 A. 
58, 127 Me. 269; Lightner v. Karnatz, 
241 N.W. 841, 258 Mich. 74; Gyles v. 
Stadel, 233 N.W. 339, 252 Mich. 349; 
Halt ve Proctor, “19t ON. W.. .205..0221 

Martin v. Critton, 179 N. 
Ww. 211 Mich. 506; Mandel v. 
Brooks, 206 N.W. 727, 165 Minn. 490: 
Petrie v. Clarke, 147 N.W. 1097, 126 
Minn. 119; Alexander v. Beresford, 27 
Miss. 747: Janus v. Olive Street Ter- 
race Realty Co., (Mo.App.) 196 S.W. 
81; Vavra. vy. Claridge, 199 N.W. 834, 
112 Neb. 553; Scarsdale Pub. Co.-The 
Colonial Press v. Carter, 116 N.Y.S. 
731, 63 Misc. 271; Bunting v. Creg- 
low, 168 N.W. 727, 40 N.D. 98; Mc- 
Gowan y. Willamette Valley Irrigated 
Land Co., 155 P. 705, 79 Or. 454 (suit 
to rescind a contract for the purchase 
of land containing an orchard on the 
ground that it was not planted with 
the variety of trees represented); 
Steen v. Weisten, 94 P. 834, 51 Or. 
473; Strickland v. Ayers, (Va.) 165 S. 
E. 387; Parker v. Inge, 161 S.E. 884, 
157 Va. 592; Strickland v. Canton- 
wine, 124 S.E. 292. 140 Va. 193; Downs 
v. Smith, 13 P.(2d) 440, 169 Wash. .203 
(water supply); Dieterich v. Rice, 
215 P. 65, 124 Wash. 613; Smith v. 
Fletcher, 173 P. 19, 636, 102 Wash. 218; 
Beecher v. Wilson, 114 P. 899, 63 
Wash. 149; Bailie v. Parker, 105 P. 
834, 56 Wash. 353. (9) As to quan- 
tity of land. Riddle v. Brown, 1 S.W. 
(2d), 841, UTS pArk. 51170." Hatner. v. 
A. J. Stuart Land Co., 224 N.W. 630, 
246 Mich. 465; Ballata v. Clise, 295 P. 
149, 160 Wash. 343 (that the purchas- 
er, after being shown a lot, received 
a title insurance policy showing the 
true dimensions, did not show that 
the purchaser knew the size of the lot, 
so as to preclude rescission for mis- 
description). (10) As to rental earn- 
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ings of property. Yedlin v. Rubin, 
220 N.Y.S. 545, 219 App.Div. 694; Carl- 
son v. Richards, 290 P. 842, 158 Wash. 
354. (11) As to standing offer to 
lease lots sold. Gater v. Skinner, 284 
P. 697, 103 Cal.App. 448. (12) As to 
terms of contract. Moser v. Meade, 
173 N.W. 88, 186 Iowa 1002; Crippen 
v. Belangee, (Iuwa) 145 N.W. 880; 
Heitsman vy. Windahl, 100 N.W. 1118, 
125 Iowa 207; Haymaker v. Alford, 
201 P. 1112, 109 Kan. 710; Campana 
v. Dobry, 221 P. 540, 69 Mont. 240; Iv- 
erson v. McDonald, 191 N.W. 1013, 49 
N.D. 550;’ Winter v. Johnson, 131 N. 
W. 1020, 27 S.D. 512. See Zamulewicz 
v. Jasudes, 211 Ill.App. 420. (13) As 
to the amount of taxes on land. 
Clark v. Thorpe Bros., 135 N.W. 387, 
117 Minn. 202. (14) As to title to 
land conveyed. Jordan vy. Nelson, 178 
N.W. 544, 10 A.E.R. 1464; Ballou v. 
Lucas, 12 N.W. 745. 59 Iowa 22; Tyn- 
er v. Cotter,’ 30 N.W. 782, 67 Wis. 483. 
(15) As to value of land. Arnold v. 
Hosmer, (Iowa) 179 N.W. 92: Most 
v. Norton, 173 N.W. 1138, 186 Iowa 
10**: Selden vy. Hughes, (Mo.App.) 
195 S.W. 524; Simmons v. Baker. 192 
N.W. 511, 109 Neb. 853; Welch v. Bend 
Park Co., 180 P. 145, 106 Wash. 333. 
(16) By agents of the vendor, for 
which the vendor is’ responsible. 
Simmons v. Ratterree Land Co., (Ca1.) 
17 P.(2d) 727: Bean v. Bickley, 174 
N.W. 675, 187 Iowa 689; Miles v. 
Tiynch, 182 N.W. 220, 191 Iowa 219; 
Bradshaw v. Pendleton, 263 S.W. 355. 
203 Ky 827; City Inv.-Co. v. Zimni, 
238 N.W. 170. 255 Mich. 388; Towbin 
v. Pierro, 128 A. 154, 97 N.J.Eq. 259 
[aff 131 A. 923, 99 N.J.Eq. 434]; Sher- 
lock v. Bradley Polytechnic Institute, 
198 N.W. 756. 184 Wis. 425 (evidence 
sustained finding that option to pur- 
chase land given by one defendant to 
the other was a nart of a fraudulent 
scheme of the two defendants to sell 
the land, as against first defendant’s 
contention thet it was not bound by 
misrepresentations made by second 
defendant). (17) By the  vendee. 
Roster v. Boster, (Ark.) 30 S.W.(2d) 
823: Woodward v. Walker, 202 P. 1084. 
70 Colo. 523; Woods v. Youngren. 112 
N.F. 373. 272 Tl. 521; Cornett v. Ken- 
tucky River Coal Co., 195 S.W. 149. 
175 Ky. 718: Dalton v. Snyder, 179 
N.W. 493. 43 S.D. 401: Robbins v. 
Fitzgerald, 135 P. 656, 75 Wash. 617. 


[c] Evidence held insufficient to 
show fraud: (1) As to boundaries. 
Bain v. Guntersville Realty Co., 100 
So. 128, 211 Ala. 256; Bank of Bul- 
lochville v. Riehle, 137 S.E. 642, 36 
Ga.App. 470; McCane v. Wokoun, 179 
N.W. 332, 189 Iowa 1610; Underwood 
v. Towne, 166 N.W. 1020, 201 Mich. 
55: Johnston v. Chesser, 225 P. 442, 
129 Wash. 580. (2) As to encum- 
brances. McGowne vy. Frisby, 260 S. 
Wa 728, 163 Ark. 634; Fisher. v. 
Luckie, 132 S.H. 81. 161 La. 877; Hall 
v. Thompson, 9 Miss. 443 (deed of 
trust); Rogers v. Coit. 21 N.J.Law 
18 (mortgage); Greenby v. Cheev- 
ers, 9 Johns. (N.Y.) 126 (mortgage 
in both cases); Whalen v. Tipton, 50 
P. 1016, 31 Or. 566 (amount due on 
mortgage). (3) As to improvements. 
Jackson v. Houston Hot Well Co., 
(Tex.Civ.App.) 186 S.W. 247. (4) 
As to lease of premises. McShane vy. 
Hazlehurst. 50 Md. 107. (5) As to 
location. Grameiz v. Brown, 186 N. 
W. 884. 194 Iowa 125. (6) As to gual- 
ity. Barrar cv. «Churchill, 10; S:Ct 
771. 135 U.S. 609, 34 L.Ed. 246; Duy 
v. Higdon, 50 So. 378, 162 Ala. 528; 
Robertson v. Franklin, (Ark.) 111 S. 
W. 469; Holman v. Junkin, 250 S.W. 
17, 158 Ark. 642; Hough v. Ferguson, 
171 P. 804, 36 Cal.App. 120; Tipton v. 
Ellsworth, 109 P. 134, 18 Idaho 207; 
Mason vy. Griffith, 118 N.E. 18, 281 111. 
246; Romine v. Foley, 195 P. 609, 108 
Kan. 438; Skaggs v. Rader, 263 S.W. 
21, 203 Ky. 741; Hershey v. Taylor, 
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v. Wilkinson, 103 So. 537, 158 La. 137; 
Davitt v. Long-Bell Farm Land Cor- 
poration, 110 So. 88, 162 La. 59; Clark 
v. Stetson, 93 <A. 741, 113 Me. 276; 
Hoard v. Vandecar, 206 N.W. 329, 233 
Mich. 47; Lower v. Walters, 202 N.W. 
937, 230 Mich. 395; Fairbanks v. 
Johnson, 243 P. 1114, 117 Or. 362; 
Spencer v. Bales, 216 P. 746, 108 Or. 
339; White v. Harrison, 194 P. 431, 
98 Or. 508; Rumbaugh v. Settlemeier, 
171 P. 560, 88 Or. 105; Society of In- 
dependent Doukhobors v. Hecker, 162 
P. 851, 83 Or. 65; Current v. Parker, 
(Tex.Civ.App.) 280 S.W. 329; Kobiter 
v. Albrecht, 51 N.W. 1124, 82 Wis. 
58. (7) As to quantity. Farrar v. 
Churchill, 10 S.Ct. 771, 135 U.S. 609, 
34 L.Ed. 246; Citizens’ State Bank v. 
Jones, 131 So. 369, 100 Fla. 1492; Cur- 
rie v. Collins, 71 S.E. 798, 136 Ga. 
473; Durband v. Ney, 191 N.W. 385, 
196 Iowa 574; Wagner v. Bing, 163 
A. 199, 163 Md. 496; Hurt v. Stull, 3 
Md.Ch. 24; Nebel v. Sullivan, 224 N. 
W. 409, 245 Mich. 642; Schonberg v. 
Haubris, 169 N.W. 546, 141 Minn. 
188; McCaw v. O’Malley, 249 S.W. 41, 
298 Mo. 401; Wheeler v. Robinson, 86 
Hun (N.Y.) 561; Robertson v. Mar- 
tin, 183 P. 651, 93 Or. 326; Hornbeck 
v. “Smith, (168) Pe 49,4633; S7eOr. 78s 
Young v. Edwards. 72 Pa. 257; Hund- 
ley v. Reynolds, 100 S.E. 825, 126 Va. 


10. (8) As to rental value. Zintz v. 
Golub, 156 N.F. 903, 260 Mass. 178; 


Galkowski v. McManus, 154 N.E. 175, 
257 Mass. 509; Hoard v. Vandecar, 
206 N.W. 329, 233 Mich. 47; Spencer 
v. Bales, 216 P. 746, 108 Or. 339.. (9) 
As to resale. Cameron v. Edgemont 
Inv. Co., 299 P. 698, 136 Or. 385. (10) 
As to securing of option. Beard v. 
Manley, 10 F.(2d) 1; Smyser v. Kline, 
281 P. 927, 129 Kan. 72; Chesbrough 
v. Vizard Inv. Co., 160° S.W. 725, 156 
Ky. 149; Brewer v. Sowers, 86 A. 
228, 118 Md. 681; Stout v. Hallsted, 
214 N.W. 160. 239 Mich. 81; Stuart 
v. Dorow, 185 N.W. 662, 216 Mich. 
591. (11) As to sale purchaser. J. 
W. McWilliams Co. v. Ft Myers De- 
velopment Corporation, (Fla.) 140 So. 
902. (12) As to terms of contract. 
Burke v. Jacobson, (Iowa) 195 N.W. 
222; Ison v. Sanders, 174 S.W. 505, 
163 Ky. 605; Furman v. Brown, 199 
N.W. 703,' 227 Mich. 629; Woerheide 
v. Schollmeyer, (Mo.) 270 S.W. 370; 
Cronk v. Millspaugh, 233 N.Y.S. 645, 
134 Mise 370 [afie 235) NAYS) 0 eg ac 
App.Div. 644]; W. N. Hallock Co. v. 
Haig; 156 N.Y.S! 353; 9 Johnsoni vv 
Cressey, 94 N.W. 7038, 16 S.D. 639; 
Wright v. Bott, (Tex.Civ.App.) 163 
S.W. 360. (13) As to value. Hoard 
v. Vandecar, 206 N.W. 329, 233 Mich. 
47; Albright v. Stockhill, 175 N.W. 
252, 208 Mich. 468; Rogers v. Central 
Land & Investment Co., 183 N.W. 961, 
149 Minn. 347; Gudmundson v. Com- 
mercial Bank & Trust Co., 244 P. 676, 
188 Wash. 355. (14) As to vendor’s 
title. Blackman v. Wright, 65 N.W. 
843, 96 Iowa 541 [aff 18 S.Ct. 333, 169 
U.S. 243, 42 L.Ed. 733]. (15) As to 
water supply. McCaleb v. Block, 242 
N.W. 723, 186 Minn. 170; Hanna v. 
Hope, 216 P. 178, 108 Or. 214; Her- 
rington v. Hodges, 197 P. 1035, 58 
Utah 254; Crockett v. Neely & Young, 
141 P. 1143, 80 Wash. 657 (as to ir- 
rigation). (16) By vendee. Carr v. 
Howell, 97 P. 885, 154 Cal. 372; Rouse 
v. Morgan, 291 P. 441, 108 Cal.App. 
315; Schiavone v. Ashton, 163 N.B. 
828, 332 Ill. 484; Anderson v. Weir- 
smith, 229 N.W. 199, 209 Iowa 714; 
Mitchell v. Mutch, 164 N.W. 212, 180 
Iowa 1281 (evidence held not to show 
such inadequacy of consideration as 
to shock the conscience or justify an 
inference that vendor was overreach- 
ed on a sale of Jand); Ellis’ Adm’r v. 
Burgess, 270 S.W. 753, 208 Ky. 268; 
Ely v. Coreil, 116 So. 834, 166 La. 
153; Fassbender v. Ghergich, 100 So. 
436, 156 La. 308 (the fact that pur- 


171 S.W. 429, 161 Ky. 716; Fernandez !chasers of property from a broker 
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reasonably to convince an impartial mind,*® or by 
a preponderance of the evidence,*® although it has 
been held that more than a mere preponderance is 
needed*! and that a preponderance is not necessary 


authorized by defendant to sell it had 
previously represented defendant, and 
that he had declined to sell to them 
for fear of liability of double com- 
missions and that such purchasers re- 
leased their agency before making 
the purchase, does not indicate fraud 
or ill practice); Janiszewski_ v. 
Shank, 202 N.W. 949, 230 Mich. 189; 
Henze v. Saunders, 184 N.W. 443, 215 
Mich. 646 (alleged fraudulent repre- 
sentations of purchasers of land, that 
they were not of colored blood, not 
established by the evidence); Essex 
Airport v. Nestico, 151 A. 277, 106 N. 
J.Eq. 479; Nicholson v. Fairhand, i144 
A. 314, 104 N.J.Eq. 102 [aff 148 A. 919, 
105 N.J.Eq. 737]; Barnes v. Hulet, 
159) NEW? 25,034 N.D. 576. (7). By 
vendor. Edmonds v. Spanish River 
Pulp & Paper Co., 206 F. 92; Ran- 
kin v. Kelso, 269 S.W. 359, 167 Ark. 
678 (representations as to road tax- 
es); Edwards v. Wiley, 225 S.W. 54, 
150 Ark. 480 (proof that the vendor 
took advantage of the purchaser’s ig- 
morance of values, and charged an ex- 
cessive price for the property sold, 
does not establish fraud by the ven- 
dor especially where the ‘purchaser 
took possession under the contract, 
which he retained until his death, 
making payments thereon from time 
to time, although frequently in de- 
fault); Sherratt v. Hellman Commer- 
cial Trust & Savings Bank, 297 P. 
582, 112 Cal.App. 542; California Real 
Estate Co. v. Walkup, 150 P. 385, 27 
Cal.App. 441; Fuller v. Stapp, 168 P. 
653, 63 Colo. 542 (where the purchas- 
er testified that the vendor told him 
there were “large numbers’” of fish 
in the lakes, and the vendor testified 
that he said merely that he had stock- 
ed the lakes with fish, the trial court’s 
judgment denying rescission will not 
be disturbed); Pringle v. Summers, 
262 P. 512, 45 Idaho 349; Converse v. 
Elliott, 205 N.W. 867, 200 Iowa 1023; 
Allen vy. Adams, 143 N.W. 1092, 162 
Iowa 300; Luttschwager v. Fank, 130 
N.W. 170, 151 Iowa 55; Bryant v. 
Green, 235 S.W. 10, 193 Ky. 139; 
Brackett v. Carrico, (Ky.) 38 S.W. 
694; Lavoie v. City of Auburn, 148 
A. 143, 128 Me. 412; Parsons v. Wash- 
hurn, 222 N.W. 92, 245 Mich. 140; 
Vincent v. McIntyre, 221 N.W. 136, 
244 Mich. 112; Kallusch v. Kavli, 240 
N.W. 108, 185 Minn. 3; Stumpf v. 
Norton, 144 N.W. 469, 124 Minn. 93; 
Rothstein v. Isaac, 108 N.Y.S. 896, 124 
App.Div. 133; Kershaw v. Hurtt, 168 
P. 202, 66 Okl. 117 (evidence held 
insufficient to show defendants offer- 
ed a bribe to one of plaintiffs to in- 
duce execution of contract); Soci- 
ety of Independent Doukhobors vy. 
Hecker, 162 P. 851, 83 Or. 65; West- 
ern Oregon Trust Co. v. Hendricks, 
150 P. 753, 77 Or. 104. See De Salvo 
v. Anderson, 200 Ill.App. 29; Shan- 
holtz v. Hellen, 194 Ill.App. 582. (18) 
By vendee’s agent whereby vendee 
obtained land. Anderson vy. Weir- 
smith, 229 N.W. 199, 209 Iowa 714; 
Jefferson Park Land Co. v. Pascoe, 
224 N.W. 420, 246 Mich. 96 (evidence 
held not to show that agent fraudu- 
lently connived with the purchaser to 
purchase lots, and that they jointly 
reaped benefits). (19) For lesion be- 
yond moiety. Foster v. Carnes, (La.) 
147 So. 697; Hickman v. Washington, 
48 So. 3338, 122 La. 945; Mayard v. 
Laporte, 33 So. 98, 109 La. 101. (20) 
In use of “lunch and lecture system” 
and transportation of purchaser to 
subdivision. Cameron v. Edgemont 
Inv.. Co., 299 P. 698, 136 Or. 385. (21) 


VENDOR AND PURCHASER 


That a purchaser informed the ven- 
dor that he was purchasing the land 
for a corporation and not for him- 
self is not evidence of fraud, and the 
fact that the vendor parts with the 
property at a price below the market 
value is not, alone, evidence that he 
has been defrauded. Blaisdell  v. 
Derees, 139 A. 178, 101 N.J.Eq. 723. 


{d] Inadequate consideration is 
not of itself sufficient proof of fraud. 
Burch v. Smith, 15 Tex. 219; Crebs 
v. Jones, 79 Va. 381. 


[e] hess certainty of proof is re- 
quired to justify a vendee’s refusal 
to accept title for fraud, than to open 
up a case after title has passed and 
consideration has been paid. Ohl- 
baum v. Mayer, 131 A. 858, 285 Pa. 
260. 


49. Herwehe v. Schultz, 184 N.W. 
289, 191 Iowa 1280. 


50. Allison v. Ward, 29 N.W. 528, 
63 Mich. 128; Dowden vy. Kanuch, 196 
N.W. 819, 158 Minn. 75. 


51. In re Georgia Steel Co., 240 F. 
473 [aff 248 F. 886, 160 C.C.A. 644 
(cert den-38 S.Ct. 582, 247 U.S. 519, 
62 L.Ed. 1245)]. 


52. Hester vy. Shuster, 
App.) 234 S.W. 713. 


53. [a] Evidence held sufficient 
to show falsity of representations: 
(1) That street or legal right ‘to in- 
gress and egress existed in front of 
lot. Nance v. McClellan, (Tex.Civ. 
App.) 54 S.W.(2d) 1109. (2) As to 
quality, productiveness, ete., of land. 
Dimond v. Peace River Land & De- 
velopment Co., 165 N.W. 1032, 182 
Iowa 400 (where statements of opin- 
ion in circulars of defendant land 
company regarding quality were so 
interwoven with statements of fact 
relied on by the purchaser that it 
would be difficult to separate infer- 
ences to be drawn from each, all that 
was said should be considered in con- 
nection with fact statements). 


[b] Bvidence held insufficient to 
show falsity of representations: (i) 
As to value. Lapicki v. Jones, 241 N. 
W. 801, 258. Mich. 126 (in a suit to 
rescind the purchase of a poultry 
farm for misrepresentations respect- 
ing yearly income, evidence showing 
that the real reason for the suit was 
depreciation of value of the farm is a 
good defense, and failure of the pur- 
chasers to complain for a year could 
be considered in weighing their testi- 
mony as to representations claimed 
to have been made). (2) That the 
owner had good title to property cor- 
poration attempted to acquire for 
promotion of mining activities was 
false. Elko Mfg. Co. v. Brinkmeyer, 
15 P.(2d) 751,216 Cal. 658. (3) That 
contracts had been let for widening 
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road. Burlingame v. B. E. Taylor 
Realty Co., 225 N.W. 562, 247 Mich. 
109. (4) That a lot was worth the 


contract price. Burlingame v. B. EB. 
Taylor Realty Co., supra. (5) That 
work done on the premises had been 
paid for. Regal Holding Co. v. Ber- 
ger, 153 N.Y.S. 883. 


54. [a] Evidence held sufficient 
to show materiality of representa- 
tions as to: (1) The size of the tract. 
Yarnall v. Knickerbocker Co., 206 P. 
936, 120 Wash. 205. (2) The quality 
of the land. Griffith v. Gifford, 165 
P. 874, $7 Wash. 22, 2 A.L.R. 1509. 
(3) Mineral rights. Hotchkiss v. Bon 
Air Coal & Iron Co., 78 A. 1108, 108 
Me. 34. (4) Location of the proper- 


if the evidence is sufficient.°? 1] it 1 
necessary to establish the falsity®? and materiali- 
ty°t of the representations, that they were made 
knowingly,®* and that he relied on them®® to his 
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In like manner it is 


ty. Becker v. Clark, 145 P. 65, 83 
Wash. 37. (5) Condition of farm. 
Woodward v. Western Canada Coloni- 
zation Co., 158 N.W. 706, 134 Minn. 8, 
L.R.A.1917C 270. 

{[b] Evidence held insufficient to 
‘show materiality of representations 
as to: (1) The number of chickens 
on a farm in fixing the price. Com- 
mercial Bank of Paris v. Callender, 
264 S.W. 360, 150 Tenn. 318. (2) Lot 
sold to plaintiff being the last lot for 
sale in the subdivision. Burlingame 
v. B. E. Taylor Realty Co., 225 N.W. 
562, 247 Mich. 109. (3) Employment 
in the neighborhood. Marshall v. 
Hillsboro Garden Tracts, 152 P. 493, 
78 Or. 89. (4) The superiority of the 
vendee’s title to that of the vendor 
made by the vendee. Morse v. Dur- 
yea, 192 S.W. 477, 174 Ky. 234. 


55. Cameron v. Edgemont Inv. Co., 
299 P. 698, 136 Or. 385. 


[a] Evidence held sufficient to 
show: (1) That the representations 
by the vendors as to the value and 
salability of the land were known to 
the vendors to be untrue, and that 
they were made to induce the pur- 
chaser to act upon them. Kefuss vy. 
Whitley, 189 N.W. 76, 220 Mich. 67. 
(2) Knowledge of falsity of a repre- 
sentation of the condition of the cel- 
lar of a house. Carey v. Smith, 38 N. 
Y.S. 1079, 5 App.Div. 505. 


[b] Evidence held insufficient to 
show: (1) That a real estate agent 
promising purchaser to resell proper- 
ty did not intend to fulfill promise. 
Cameron v. Edgemont Inv. Co., 299 P. 
698, 136 Or. 385. (2) That there was 
more quack grass than represented 
by vendor, or that, even if there was, 
the vendor did not willfully and 
knowingly misrepresent the facts. 
Nesby v. Rime, 186 N.W. 876, 45 S.D. 
208. (3) Vendor’s knowledge, or mis- 
representations, guaranty, or econ- 
cealment of a defect in a building. 
McKellar Real Estate & Investment 
Co. v. Paxton, 269 P. 1035, 72 Utah 
330. (4) Purchaser’s misrepresenta- 
tion that buildings had been moved 
off of the land was knowingly false. 
Rouse v. Morgan, 291 P. 441, 108 Cal. 
App. 315. (5) Intentional fraudulent 
misrepresentation was made concern- 
ing a drainage tax. Bennett v. Fara- 
bough, 241 S.W. 895, 154 Ark. 193. 
(6) False representations that par- 
ticular tract was a part of the farm 
and included in the conveyance. 


Fleming v. Harris, 219 S.W. 33, 142 
Ark, 553. 
56. Ruzicka v. Saylor, 186 N.W. 


| 968, 107 Neb. 631. 


[a] Evidence held sufficient to 
|show reliance on representation: (1) 
As to quality or condition of proper- 
ty. Grayling Lumber Co. v. Ebbitt,. 
| 203 S.W. 686, 134 Ark. 175; Spadoni 
vw. Maggenti, 8 P.(2d) 874, 121 Cal 
|App. 147; Johnson v. Donovan, 181 
| N.W. 332, 148 Minn. 206; Woodward 
v. Western Canada Colonization Co., 
158 N.W. 706, 134 Minn. 8, L.R.A. 
|1917C 270. (2) As to drainage, Mc- 
Kay v. Smith, 208 N.W. 450, 234 Mich. 
/367. (3) As to improvements. Me- 
Kenzie v. Bennett, 217 N.W. 773, 241 
Mich. 570. (4) As to the size of prop- 
‘erty in a recorded plat. Dohrman v. 
\J. B. Roof, Inc., 291 P. 879, 108 Cal. 
\App. 456. (5) As to the validity of 
|the vendor’s title. Continental Coal, 
|Land & Timber Co. v. Kilpatrick, 158 
-N.Y.S. 1056, 172 App.Div. 541; Brad- 


‘er v.. Zbranek, (Tex.Civ.App.) 213 S.. 
SS 
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‘Co., 225 N.W. 562, 247 Mich. 109. 
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damage.57 
rect.°8 


W. 331 [dism f w j]. (6) As to title 
and encumbrances. Brand v. Odom, 
(Tex.Civ.App.) 156 S.W. 547. (7) As 
to the title, encumbrances, and water 
rights. Fountain Valley Land & Irr. 
Co; Vv... Wagoner, 147. BP. 333, 59) Colo. 
55. (8) As to quantity. Duesenburg 
v. Goldsworthy, 146 N.W. 49, 165 Iowa 
407; Brown v. Yoakum, (Tex.Civ. 
App.) 170 S.W. 803. (9) As to value. 
Powell v. Oak Ridge Orchards Co., 
258 P. 636, 84 Cal.App. 714; Heinrich 
v. Norton, 219 Ill.App. 86; Farmers’ 
Nat. Bank v. Smith, (Tex.Civ.App.) 
268 S.W. 978. (10) Of vendor’s au- 
thorized agents. Mercantile Inv. Co. 
v. How, 278 P. 243, 99 Cal.App. 182. 
(11) That the contract expressed all 
of the agreed terms of the sale. Tap- 
ager v. Nielson, 190 N.W. 54, 153 
Minn. 235. (12) That the property 
bordered on streets. Nance v. Mc- 
Clellan, (Tex.Civ.App.) 54 S.W.(2d) 
1109. Loughry v. Cook, (Tex.Civ. 
App.) 263 S.W. 333. 


[b] Evidence held insufficient to 
show reliance on representation: (1) 
As to acreage. Cox v. Hart, 226 S.W. 
522, 148 Ark. 653; Fuller v. Stapp, 
168 P. 653, 63 Colo. 542; Schonberg v. 
Haubris, 169 N.W. 546, 141 Minn. 188. 
(2) As to boundaries. Marmeni v. 
Bellarts, 164 P. 955,-165 P. 1170, 84 
Or. 610 (testimony of plaintiff pur- 
chaser and another that the vendor 
misrepresented a boundary line does 
not warrant a rescission where ab- 
stract, deeds, and maps correctly de- 
scribing the property were examined 
by plaintiff’s agents, and where plain- 
tiff seeks to rescind after property 
has decreased in value). (3) As to 
the contents of the contract of sale 
with reference to the time of per- 
formance, ete. Wright v. Bott, (Tex. 
Civ.App.) 163 S.W. 360. (4) As to 
quality and condition of the property. 
Granberry v. Forrester, 97 So. 619, 
210 Ala. 172; Bente v. Reese, 191 P. 
‘945, 48 Cal.App. 156; First Sav. Bank 
of Crawfordsville v. Edgar, 199 N.W. 
1011, 199 Iowa 1136 (purchaser, who 
refused ‘to accept land on inspection 
thereof ‘under provision of contract, 
and refused to accept substituted land 
until vendor’s agent-agreed to repur- 
‘chase the land if purchaser was dis- 
satisfied, was not entitled to claim 
that he accepted the substituted land 
in reliance on agent’s representations 
as to its quality); Trowbridge v. 
Oehmsen, 202 N.Y.S. 833, 207 App. 


Div; 740 [appeal dism 148 N.B. 755, | 


240 N.Y. 678, and aff 150 N.E. 556, 241 
N.Y. 5641; Seifert v. Lanz, 150 N.W. 
568, 29 N.D. 139; Staben v. Hernan- 
‘dez, (Tex.Civ.App.) 292 S.W. 259. (5) 
As to construction of street. Warner 
v. Taft Land & Development Co., 297 
P. 969, 113 Cal.App. 71. 
ue. Whitaker v. Pailet, 132 So. 352, 
171 La. 805. (7) That arrangements 
had been made to move a cemetery. 
Burlingame v. B. E. Taylor pc rey 
Made to purchaser by- purchaser’s 
agents. 
Timber Co., 
200. 
Rheingans v. Smith, 119 P. 494, 161 
Cal. 362, Ann.Cas.1913B 1140. (10) 


211 S.W. 761, W84 Ky. 


‘To resell property, so that when the 


purchaser continued making  pay- 
ments on property it constituted rat- 
ification of the sale, and the purchas- 
er could not demand rescission. Cam- 
eron v. Edgemont Inv. Co., 299 P. 698, 
136 Or. 385. 


57. Dunger v. Whitney, 267 P. 933, 
92 Cal.App. 216; Callaway v. Chrest- 


The evidence of fraud need not be di- 
The foregoing rules apply to the sufficiency 
of evidence to show that the representations were 
not fraudulent®® and, where it is claimed that the 


(6) As to val- | 


Golden v. Riverside Coal &) 
(9) That option had expired., 
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proof.®° 


man, (Tex.Civ.App.) 269 S.W.. 908. 


[a] Substantial damage to the 
purchaser was shown, where he re- 
ceived a different lot from that which 
he agreed to buy and the lot received 
required more excavation. Sherratt 
v. Hellman Commercial Trust & Sav- 
ee Bank, 297 P. 582, 112 Cal.App. 


58. Gater v. Skinner, 284 P. 697, 
108 Cal.App. 448. 


59. [a] Evidence held sufficient: 
(1) In a suit to set aside a contract 
made by plaintiff's decedent for the 
exchange of lands for corporation 
bonds on the ground of false rep- 
resentation that they were worth six 
hundred dollars a piece, the evidence 
warranted a finding for defendant 
that no such representation was 
made. Haight v. Stewart, 172 P. 769, 
386 Cal.App. 514 (in a suit to set aside 
a contract made by plaintiff's dece- 
dent for the exchange of lands for 
corporation bonds alleged to be 
worthless, the evidence warranted a 
finding that the bonds had a ‘‘specu- 
lative or trading value’). To show 
(2) no fraud of the vendors in false- 
ly representing to the purchasers the 
character of the land involved (Ful- 
ler v. Stapp, 168 P. 653, 63 Colo. 542); 
(3) that defendant did not fraudu- 
lently represent his interest in land 
(Haight v. Stewart, 172 P. 769, 36 Cal. 
App. 514); (4) that there was no 
overreaching of defendant by plaintiff 
(Dobbin v. Plager, 111 A. 404, 92 N.J. 
Eq. 231 [aff 926, 92 N.J.Eq. 231]); (5) 
that the vendor was apprised of the 
exact provisions of the original con- 
tract before he signed the second con- 
tract which incorporated the provi- 
sions complained of and was executed 
without fraud (Hansen v. Gavin, 117 
N.E. 513, 280 Ill. 354). To support 
(6) a finding that the vendor’s sale of 
a subdivision to a third person from 
whom the purchaser accepted deed to 
plot was a_ good-faith transaction 
(Furman v. George, 126 So. 444, 169 
La. 978); (7) a finding that represen- 
tations made by defendants were in 
good faith, and true, and that the land 
was suitable for a home site (Mezger 
v. Hazelwood Irrigated Farms Co., 
165 P. 872, 97 Wash. 43). (8) Sus- 
tain a finding that the vendor made 
no misrepresentations respecting 
flooding of lands, or respecting build- 
ings thereon, precluding rescission by 
purchaser. Kendall v. Laven, 233 N. 
W. 243, 181 Minn. 570. 


[Tb] Evidence held insufficient: 
(1) In a suit to rescind a purchase, 
the purchaser’s signed statement ob- 
tained by the vendor, which alone 
might refute alleged fraudulent mis- 
representations, is insufficient when 
considered in the light of circum- 
stances to refute misrepresentations. 
Strickland v. Ayers, (Va.) 165 S.E. 
387 (purchaser being of exaggerated 
opinion of value because of state- 
ments of vendor, who knew the true 
facts). To show (2) that the dealing 
between the parties was at arm’s 
length, or that the transaction was 
beneficial to complainant (Voorhees 
v. Campbell, 114 N.E. 147, 275 Til. 
292); (3) that a statement that there 
was four thousand dollars crop of 
oranges on trees was but an expres- 
sion of opinion rathér than a state- 
ment of fact (Harris v. Miller, 235 
P. 981, 196 Cal. 8); (4) the truth of a 
representation that the district was 
practically frostless (Harris v. Mil- 
ler, supra). 


60. Strickland y. Ayers, (Va.) 165 
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representations were not relied on, the fact of non- 
reliance must be established by clear and convincing 
Waiver of fraud must be shown by a pre- 
ponderance of the evidence.*+ 


Edmunds v. Gwynn, 159 S. 
Ff. 205, 161 S.E. 892, 157 Va. 528; 
Strickland v. Cantonwine, 124 S.E. 
292, 140 Va. 193; Fitzgerald v. Fran- 
kel, 64 S.E. 941, 109 Va. 603. 


[a] Evidence held sufficient: (1) 
To establish that the purchasers 
bought land with full knowledge that 
the within boundary streets and al- 
leys had been dedicated. Addington 
v. Fulton, 154 S.E. 565, 155 Va. 31. 
To show (2) that defendant knowing- 
ly executed the contract in suit, and 
was not induced thereto by fraud 
(Balen v. Burgeson, 154 N.W. 30, 187 
Mich. 621); (38) that the purchaser 
did not rely upon an oral statement 
of area in making a land contract so 
as to be entitled to abatement of 
price (Wagner v. Bing, 163 A. 199, 163 
Md. 496). (4) To support a finding 
that the purchaser did not rely upon 
defendant’s alleged misrepresenta- 
tions. San Jose Ranch Co. v. San 
Jose Land & Water Co., 64 P. 1097, 
132 Cal. 582; Maggini v. McBain, 223 
P. 428, 65 Cal.App. 133 (evidence that 
plaintiff, instead of talking with the 
owners personally, relied upon what 
she learned when inspecting the prop- 
erty and talking with her servants, 
and that the acreage planted to trees 
was plainly visible). 


[b] Evidence held insufficient: 
(1) To justify the conclusion that 
defendant sought and obtained inde- 
pendent advice as to the character of 
the land and in making it relied 
thereon, and not on the representa- 
tions made by the defendant. John- 
son v. Donovan, 181 N.W. 332, 148 
Minn. 206. (2) To show evidence of 
attempt by purchaser to make inde- 
pendent inquiry as to area. Dohrman- 
V, Jo, B: Roof, fines .291), Pa Sioa los 
Cal.App. 456. (3) To sustain a find- 
ing that the purchaser at the time 
of purchasing real property knew of 
the existence of a lease thereon and 
took title subject thereto. Campbell 
V., Miller, 1269) P. 536,205 Cad..972) (4) 
A purchaser’s reliance on false state- 
ments as to the value and salability 
of a tract of land for subdivision pur- 
poses was not conclusively disproved 
by the fact that an investigation was 
made by him in company with a 
friend who advised him against mak- 
ing the deal, or that his cupidity ren- 
dered him unduly credulous, or that 
he gave the matter due consideration. 
Kefuss vy. Whitley, 189 N.W. 76, 220 
Mich. 67. 


61. [a] Evidence held sufficient 
to: (1) Show that, after discovery of 
fraud, a vendor dealt with the prop- 
erty which he acquired as the consid- 
eration as his own, and treated the 
contract as a continuing one, and so 
lost his right to rescind. Minter v. 
Hawkins, 117 S.W. 172, 54 Tex.Civ. 
App. 228. Sustain (2) a finding that 
the purchaser waived alleged fraud 
and ratified the contract by continu- 
ing to make payments long after dis- 
covery of the fraud (Youmans vy. 
Edgemont Inv. Co., 6 P.(2d) 882, 138 
Or. 377); (3) findings that grantor, 
after discovery of the fraud, tried to 
sell the vendor’s notes to third per- 
sons and to sell the property as gran- 
tee’s agent (Kiehn v. Willmann, (Tex. 
Saye 218 S.W. 15 [error refus- 
e : 


[b] Evidence held insufficient to 
establish that the purchaser of land 
on contract ratified the contract after 
knowledge of fraudulent misrepresen- 
tations as to quality. Six y. Shea, 274 
P. 221, 127 Kan. 614. 


S.E. 387; 
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[§ 205] c. Mistake, Unduo Influence, and Mental 
Incapacity. The general’ rules as to the weight 
sufficiency of evidence®? apply to evidence sufficient 
sale of land is in- 
valid because of mutual mistake, so that clear and 
eonvineing evidence is necessary. eS 
true as to proof of undue influence®* or proof of 


to show that a contract for the 


See Evidence §§ 1730-1806. 


63. Lepper y. Ratterree, 276 P. 
1037, 98 CalLApp. 245; Kirkham Vv. 
Bortz, (lowa} 188 N.W. 770; Pz 
Addition Co. v. Sawyer, 245 P. 
117 Okl. 141. 


{a] Evidence held sufficient to 
show mistake: (1) Concerning acre- 
age, entitling purchasers to relief. 
Mosher v. Lack, 181 RB. 813 g 
App. 233 Brewer Ve oss; (Tex.Civ. 
App.) 290 SOW. 781. . (2) In includ- 
ing land other than that conveyed in 
the description in the contract of sale. 
Moore y. Pennington, (Ky.) 112 S.W. 
858. As to (3) the contents of the 
contract which they had signed (Ver- 
gelli v. Pimental, 112 A. 214); (4) 
the boundary line (Brin v. Gunters- 
ville Realty Co., 100 So. 128, 211 Ala. 
256: Kirkham v. Bortz, (Iowa) 188 
N.W. 770); (5) title of part of land 
to be conveyed entitling purchaser to 
rescission of entire transaction (Gid- 


62. 


dings v. Nefsy. 212 N.W. 507, 51 S.D. 
73 [aff 218 N.W. 18; 52 S.D. 486] [foll 
Stock Growers’ Bank v. Nefsy. 212 N. 


W. 512, 51 S.D. 72] [aff 218 N.W. 18, 


52 S.D. 430]). 


[b] Evidence held insnfficient to 
show mistake: (1) As to quantity. 
Pacific Portland Cement Co., Consoli- 
dated. vy. Placer County Land Co., 201 
P. 126, 187 Cal. 175; Lepper v. Rat- 
terree, 276 P. 1037, 98 Cal.App. 245 
(evidence that the purchaser contin- 
ued payments without discovering al- 
leged mistake in designation of lots 
by plat numbers warranted a decree 
against rescission). (2) In a deed in 
which various agreements of vendor 
were claimed to have been omitted. 
Sheeran v. Irvin, 19 S.W.(2d) 976, 
230 Ky. 307. (3) In drafting a con- 
tract to convey so that it failed to 
show that it was optional. Collier 
v. Robinson, (Tex.Civ.App.) 129 S.W. 
389. (4) In omitting an agreement 
by a vendor to furnish water for irri- 
gation purposes from the contract of 
sale by mistake. Judson v. Bell, 
(Tex.Civ.App.) 153 S.W. 169. (5) In 
omitting to state in an agreement 
that first mortgages should not ex- 
ceed fifteen thousand dollars. Olson 
v. Sissenwine, 156 N.E. 32, 259 Mass. 
79. (6) In the amount named in a 
written instrument as due plaintiff on 
a conveyance of real estate. Parker 
v. Carter, 120 S.W. 836, 91 Ark. 162, 
134 Am.S.R. 60. (7) Mutual mistake 
in a contract for the sale of property 
was not shown because the vendee 
was the first party in the contract, 
and the contract authorized the “first 
party” to mortgage the property 
when it was mutually understood 
that the vendor was to have such 
right, where, up to such point in the 
contract, neither party had been de- 
nominated as first or second party, 
and naming the vendor as first party 
being the universal custom. Smith v. 
Rattray, 203 N.W. 844, 231 Mich. 218. 


64 [a] Evidence held snfficient 
to: (1) Show a fiduciary relationship 
between the parties. Townes y, 
Townes, 270 F. 744 (in a suit to can- 
cel a contract for the sale of land, 
where the evidence showed the pur- 
ehaser stood in a fiduciary relation to 
the vendor and that the contract price 
was inadequate, the burden is on the 


and 


The same is 


or is such that 


defendants affirmatively to prove the 
fairness of the transaction, and to 
show a full disclosure by the pur- 
chaser and absence of undue influ- 
ence, and the fact that such evidence 
cannot be produced because of the 
purchaser’s death does not make the 
finding for complainant without sup- 
port in the evidence). (2) Warrant 
a finding by the chancellor that the 
eontract was obtained by undue infiu- 
ence. Campbell v. McLaughlin, (Mo.) 
205 S.W. 18. 


[b] Bvidence held insufficient to 
show: (1) A contract for the sale 
of lands to have been procured 


through undue influence. Bergstedt 
v. Bender, (Tex.Commn.App.) 222 S. 
W. 547 [rev (Civ.App.) 187 S.W. 735]. 
(2) That plaintiff's contract to convey 
land in settlement of her husband’s 
debt was secured by duress. Unangst 
v. Southwick, 113 N.W. 989, 80 Neb. 
112. (38) That the vendor, a woman 
seventy two years old, inexperienced 
in business and unacquainted with 
land values, was peculiarly suscepti- 
ble to the influence and advice of her 
tenant, and was unduly influenced by 
him to sell him her land at a grossly 
inadequate price. Rarick v. Womer, 
169 N.W. 378. 184 towa 1016. 


65. [a] Evidence held sufficient: 
To establish (1) defendant’s incapaci- 
ty to make a contract by reason of 
his mental and physical disability and 
his advanced age (Kvale v. Keane, 
168 N.W. 74 39 N.De 560, 9 AER, 
972); (2) the fact that - plaintiff's 
ward was of unsound mind at time 
of making contract (Scott v. Dagel, 
205 N.W. 859, 200 Iowa 1090). Show 
that (3) defendant was competent to 
contract and fully understood what 
he was doing and that there was no 
fraud or overreaching (Frischkorn v. 
Fitzgerald, 183 N.W. 756, 215° Mich. 
106); (4) a vendor contracting to sell 
real estate understood the agreement 
when made, notwithstanding his in- 
toxication (Corrigan vy. Ralph, 107 N. 
EB, 155, 265 Ill. 571); (5) a vendor had 
sufficient mental capacity, although 
enfeebled by age and to some extent 
deprived of his former mental and 
business sagacity (Mitchell v. Mutch, 
164 N.W. 212, 180 Iowa 1281). (6) 
To support the trial court’s finding 
that, when the contract was executed 
by him, defendant seller was intoxi- 
cated. Babcock v. Engel, 194 P. 137, 
58 Mont. 597. Sustain a finding (7) 
of vendor’s mental competency ‘(Hel- 
ler v. Baird, 210 N.W. 680, 191 Wis. 
288); (8) that defendant was of 
sound mind when deed was made, and 
that he was not unduly influenced 
(Acree’s Committee v. Blalock, 277 S. 
W. 464, 211 Ky. 450); (9) that dece- 
dent was mentally incompetent when 
he executed the contract of sale 
(Wheeler v. McKeon, 162 N.W. 1070, 
137 Minn. 92, 1 Uae. 1514 [in an ad- 
ministrator’s action to set aside dece- 
dent’s contract of sale on ground of 
mental incompetency, a finding for 
plaintiff that the contract was too in- 
definite for enforcement in view of 
erroneous exclusion of evidence as to 
grantor’s competency, will be set 
aside]). To warrant a finding (10) of 
the chancellor that the promisor was 
so sick and weak as to lack mental 
capacity (Campbell v. McLaughlin, 


the existence or nonexistence of mental ineapacity.*° 


[§ 206] K. Questions of Law and Fact.°° In ac- 
eordanee with the general rules which govern ques- 
tions of law ahd fact in civil eases,°? “particularly 
the rules relating to such questions in eases of con- 
tracts generally,' 


68 where the evidence is conflicting 
reasonable minds might draw dif. 


(Mo.) 205 S.W. 18); (11) that plain- 
tiff’'s decedent was mentally capable 
of so conducting the transaction as 
to protect his own interests (Haight 
v. Stewart, 172 P: 769, 36 CalkApp: 
514). 

{b] Evidence held insufficient: 
To prove (1) intoxication, in view of 
the purchaser’s testimony in which 
he detailed with minuteness the ne- 
gotiations and conversations which 
took place at the execution of the 
contract (Lapadat v. Copeland, 197 N. 
W. 547, 226 Mich. 329); (2) that the 
grantor was mentally incompetent 
at the time of the execution of the 
contract (Achatz v. Bailey, 187 N.W. 
641, 108 Neb. 272). To show (3) any 
temporary insanity (Davis v. Alder- 
son, 100 S.B. 541, 125. Va. 682) (4) 
mental incapacity (Geil v. Smith, 179 
N.W. 948, 190 Iowa 34); (5) that the 
vendor was so intoxicated as to be 
incapable of understanding the na- 
ture and effect of the transaction, so 
as to permit rescission (Renfeldt v. 
Brush-McWilliams Co., 176 N.W. 838, 
45 N.D. 224). (6) Evidence that ven- 
dor was more than eighty years of 
age, that he had lost interest in busi- 
ness affairs since the death of his 
son, and that the land at the time of 
suit was worth more than the con- 
tract price, is insufficient to show 
mental incapacity, where there was 
no evidence that he was incapable 
of entering into the contract, and it 
was shown the price was fair at the 
time the contract was made. Swift 
Coal & Timber Co. v. Shepherd, 250 
S.W. 492, 199 Ky. 54 (7) In an ac- 
tion for a vendor’s breach of contract 
to sell land, evidence by physicians 
that the vendor was afflicted with 
epilepsy, which might have made him 
mentally incompetent, without evi- 
dence by his acquaintances that he 
Was incompetent, is insufficient to 
sustain his defense of mental inca- 


pacity to execute the contract. 
Welch v. Jenkins, 227 S.W. 798, 190 
Ky. 475. (8) Where the vendor had 


been adjudged insane when a boy and 
committed to an aslyum, where he re- 
mained a short time, but had since 
grown to manhood, married, reared 
a family and successfully managed 
a truck farm until his death, evidence 
was insufficient to support a finding 
that he was mentally incompetent to 
make a contract to convey. Brown v. 
Brown, 113 N.E. 634, 274 Ill. 325. 


66. Questions of law and fact in 
action or suit: 
By: 
Or against bona fide purchaser see 
infra § 1068. 
Purchaser for: 


Damages for breach of contract 
see infra § 1694. 


Recovery back of purchase mon- 
ey paid see infra § 1626. 


Vendor for: 


Damages for breach of contract 
see infra § 1534. 


Recovery of purchase money see 
infra § 1502. 


To enforce vendor’s lien see infra § 
1275. 


67. See Trial §§ 313-359. 
68. See Contracts §§ 987-1018. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 206) 


ferent conclusions therefrom it is a question of fact 
for the jury, or for the trial court in the absence 
of a jury, whether there was a proper offer®® and 
acceptanee,’® whether a contract containing certain 
terms was entered into,‘! supported by considera- 
tion ;*? to whom the sale was made, if made at all;*? 
whether defendant acted as principal or agent in 
effecting the sale;** whether one holding an option 
on land bound himself to convey the land to an- 
er whether money paid by plaintiff was 
paid under an oral contract to purchase property, 
so that she was entitled to recover after ouster;7° 
but whether the description in the contract was suffi- 
cient to enable a competent surveyor to find the 
property without taking into consideration outside 
matters is a question for the trial judge.*7 
an alleged contract for the purchase of land was 


other ;*® 


69. Cullen v. Donahue, 121 A. 392, 
4501237, 

70. Beach & Clarridge Co. v. Amer- 
ican Steam Gauge & Valve Mfg. Co., 
88 N.E. 924, 202 Mass. 177; Cullen 
v. Donahue, 121 A. 392, 45 R.I. 237; 


Watson v. Paschall, 77 S.E. 291, 93 
.G.e Don. 
71. Mo.—Biggers v. Gonter, (App.) 


54 S.W.(2d) 783; Ullom vy. Griffith, 
(App.) 263 S.W. 876, 

N.Y.—Worthington Whitehouse, 
Inc., v. Tyler, 205 N.Y.S. 6438, 123 Misc. 
534; Peck v. McLaughlin, 135 N.Y.S. 
560. 


Or.—Stark v. McKenna, 263 P. 391, 
124 Or., 332. 


Pa.—Freed v. Richey, 14 A. 347. 


Tex.—S. W. Slayden & Co. v. 
Palmo, 2117 'S.W. 1054; 53 TexiCiv. 
App. 227. 


{a] Parol contract.—A controvert- 
ed issue as to the existence of an 
oral contract for the purchase of 
property makes a question for jury. 
Speers v. Lucas, 279 S.W. 736, 221 
Mo.App. 414; Parry v. Miller, 93 A. 
30, 247 Pa. 45. 


{b] Condition precedent.—Where 
it is made a condition precedent to a 
sale of an undivided interest in land 
that the purchaser shall effect a di- 
vision between the _ cotenants, by 
means of arbitration, the question 
should be left to the jury whether 
the purchaser has allowed a reason- 
able time to elapse, for if he has fail- 
ed to perform he cannot maintain any 
action against the vendor. Brooks v. 
Miller, 30 S.E. 630, 103 Ga. 712. 


72. Maupin v. Binnion, 227 P. 390, 
100 Okl. 32. 


73. Flohar Realty Corporation v. 
Georgian Realty Co., 225 N.Y.S. 555, 
222 App.Div. 171. 


74. Squire v. William S. Drozda 
Realty Co., (Mo.App.) 288 S.W. 988. 
75. Harding v. Craig, (Tex.Civ. 


App.) 5 S.W.(2d) 5652. 


76. Croy v. Hawkins’ Estate, 199 
IW.W. 679, 228 Mich. 107. 


77. Curlee v. Phelps, 
App.) 242 S.W. 517. 

78. Dodge v. Root, 162 P. 254, 83 
Or. 21. See Mertel v. Walter, 200 Ill. 
App. 136. 

79. Cal.—Conlin v. Emanuel Lewis 
Inv. Co., 147 P. 472, 26 Cal.App. 388. 


Colo.—Catron v. Kinghorn, 10 P. 
(2d) 953, 90 Colo. 520; Walker v. 
MacMillan, 160 P. 1062, 62 Colo. 136. 


Ga.—Davis v. Brittain Bros. Co., 


(Tex.Civ. 
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court.*8 


mistake ;°4 


Where 


148 S.E. 917, 168 Ga. 718; Campbell 
v. Empire Land Co., 137 S.B. 240, 163 


Ga. 815; Seegar v. Smith, 3 S.E. 613, 
78 Ga. 616. 
Iowa.—Peterson v. McManus, 172 


N.W. 460, 187 Iowa 522; Ulch v. Wes- 
sel, 166 N.W. 94, 168 N.W. 137, 184 
Iowa 134. 


Md.—McGrath v. 
651,120) Md. 412. 


Mo.—Nick Doffing Co. v. Moeck, 58 
S.W.(2da) 475; Thomas v. Goodrum, 
oe S.W. 571; Griffith v. Elby, 12 Mo. 
517: 


N.H.—Brown v. Fitzgerald, 47 A. 
Ate] OMNe tel ds 


N.C.—Miller v. Mateer, 90 S.E. 435, 
172 N.C. 401; McKerrall v. Cheek, 9 
N.Ci 343: 


Pa.—Ohlbaum v. Mayer, 181 A. 858, 
285 Pa. 260; Burr v. Todd, 41 Pa. 206. 


R.I.—Pullman v. Levy, 124 A. 466, 


Tex.—Mason y. Peterson, (Commn. 
App.) 250 S.W. 142 [rev (Civ.App.) 
232 S.W. 567]; Owen v. Al Parker 
Securities Co., (Civ.App.) 296 S.W. 
620 [aff (Commn.App.) 1 S.W.(2d) 
271]; Touchstone v. Derrick, (Civ. 
App.) 229 S.W. 882; Massirer v. Mil- 
am, (Civ.App.) 223 S.W. 302; Barbian 
v. Grant, (Civ.App.) 190 S.W. 789; 
Lancaster v. Richardson, 35 S.W. 749, 
13 Tex.Civ.App. 682. 


Wash.—West v. Hoffman, 
419, 139 Wash. 13. 


[a} hus, the purchaser’s testi- 
mony as to the vendors’ misrepresen- 
tations of the quality of soil, not 
made until recalled to the stand, is 
not as a matter of law unworthy of 


Peterson, 96 A. 


245 P. 


eredence. West v. Hoffman, 245 P. 
419, 139 Wash. 13. 
so. Ala.—Edmundson vy. Mullen, 


110 So. 391, 215 Ala. 297. 


Cal.—Gater v. Skinner, 284 P. 697, 
1038 Cal.App. 448. 


Ga.—Floyd v. Boss, 163 S.E. 606, 
174 Ga. 544; Campbell v. Empire 
Land Co., 137 S.E. 240, 163 Ga. 815. 


Iowa.—Harris v. Polk County Inv. 
Co., 177 N.W. 476, 188 Iowa 1259. 


Mo.—Williamson v. Harris, 151 S. 


W. 500, 167 Mo.App. 347. 


N.Y.—Lasbury v. Searpulla, 156 N. 
NAS 44, 

N.C.—Clark v. Laurel Park Estates, 
146 S.B. 584, 196 N.C. 624. 


Pa.—Culbertson vy. Ansell, 153 A. 
900, 303 Pa. 46; Howard v. Innes, 98 
ACOs eben ba: 598s eBurricy, Rodd; 
41 Pa. 206. 


{a] Rule applied.—The fact that 


Fraud or misrepresentation. 
is conflicting it is a question of fact whether there 
was fraud or misrepresentation;7° whether the sale 
was induced by fraud or misrepresentation ;°° wheth- 
er misrepresentations 
whether the purchaser was negligent in failing to 
discover the true facts’? or was justified in relying 
on the representations ;%3 whether there was mutual 
whether there has been ratification of 
a voidable contract ;*° or whether a party was men- 
tally incompetent.®® 
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evidenced solely by letters and telegrams, the ques- 
tion whether they constitute a contract is for the 


Where the evidence 


were knowingly made;*? 


Taking case from jury. Where there is no evi- 
dence, or no conflict of evidence, it is proper for the 


the prospective purchaser visited the 
land and noticed a run or creek there- 
on, which, however, was dry at the 
time, does not preclude the jury from 
finding that the purchaser relied on 
the misrepresentations by the agent 
that the land never overflowed. Har- 
ris v. Polk County Inv. Co., 177 N.W. 
476, 188 Iowa 1259. 


81. Floyd v. 
174 Ga. 544. 


82. Briesenick v. Dimond, 126 S.E. 
306, 338 Ga.App. 394; Rykiel v. Skla- 
ver, 156 N.E. 842, 259 Mass. 608; 
Mincy v. Crisler, 96 So. 162, 132 Miss. 
223; Tyrrell-Combest Realty Co. v. 
Mullen, (Tex.Civ.App.) 268 S.W. 1011. 


[a] Inspection.—(1) Questions as 
to whether the purchaser’s ins»vection 
of land was rade with due diligence, 
and whether a physical examination 
would have met the requirements of 
common prudence or further inquiries 
should have been made, are matters 
exclusively for the jury. Briesenick 
v. Dimond, 126 S.E. 306, 33 Ga.App. 
394. (2) Where a purchaser’s inspec- 
tion was made at a season when the 
land generally was dry and the truth 
or falsity of the vendor’s representa- 
tions that the land was well drained 
and fully suited for farming, depend- 
ed on the surrounding country and 
the usual quantity of rainfall at oth- 
er seasons, it could not be said, as a 
matter of law, that his failure to 
make a more thorough inspection or 
correctly to inform himself was 
such a lack of prudence as to pre- 
clude his reliance on the vendor’s rep- 
resentations, even though an engi- 
neer’s map attached to the contract 
indicated a swamp on part of the 
land. Briesenick v. Dimond, supra. 


83. Conn.—Robert v. Finberg, 84 
A. 366, 85 Conn. 557. 


Ind.—McCoun v. Shipman, 128 N.E. 
683, 75 Ind.App. 212. 


Iowa.—Peterson v. McManus, 
N.W. 460, 187 Iowa 522. 


Kan.—Stevens v. Matthewson, 
P. 38, 45 Kan. 594. 


Neb.—Advance-Rumely Thresher 
on v. Bartzat, 206 N.W. 7, 114 Neb. 
o. 

84. Roberts v. Roesch, 159 A. 870, 
306 Pa... 4365. 


85. French v. Freeman, 217 P. 515, 
191 Cal. 579; Weigel v. Cook, 142 N. 
E. 444, 237 N.Y. 136 [rearg den and 
bear am 143 N.E. 743, 237 N.Y, 


86. Heller v. Baird, 210 N.W. 680, 
191 Wis. 288. 


Boss, 163 S.E. 606, 


172 


26 
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eourt to withdraw from the jury the consideration 
of the question of existence of a contract,*? or fraud 
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or false representations,’® and the court should di- 
rect a verdict.®® 


V. CONSTRUCTION AND OPERATION OF CONTRACT 


[§ 207] A. General Rules of Construction**°—1. 
The rules relating to the construction 
of contracts generally?! govern the construction of 


In General. 


contracts relating to the sale of land; 
the contract is not clearly expressed, the court 1s 
required to resort to the usual rules of construction 
to ascertain, if possible, what the parties meant by 
the language they employed.®? The main rule of con- 
struction is to ascertain and give effect to the inten- 
tion of the parties as expressed in the agreement, * 
and to this end the contract should be construed 
as a whole,®® giving effect to every portion of the 
instrument, if possible,®* and always preferring that 


87. Stepanian v. Moskovitz, 206 
N.W. 359, 232 Mich. 630. 
88. Ga.—Fisher v. Luckie, 132 S. 


BH. 81, 161 Ga. 877. 


Iowa.—Herwehe v. Schultz, 184 N. 
W. 289, 191 Iowa 1280. 


La.—Darden v. Kline, 109 So. 142, 
161 La.-618. 


Mont.—Howe v. Messimer, 
281, 84 Mont. 304. 


N.M.—Berrendo 


275 PB. 


Irrigated Farms 


Co. v. Jacobs, 168 P. 483, 23 N.M. 
290. 
N.C.—Peyton v. Griffin, 143 S.E. 


525, 195 N.C. 685. 


Wash.—Weaver v. Heaton, 4 P.(2d) 
621, 164 Wash. 674, 


89. Call v. American Land Co. of 
Texas, (Tex.CiviApp.) 27 S.W.(2d) 
* 305; Current vy. Parker, ‘(Tex.Civ. 
App.) 280 S.W. 329. 


sO. Construction of contracts: 
Generally see Contracts §§ 481-592. 
Eisele of personalty see Sales §§ 167— 


91. See Contracts §§ 481-592. 


92. Johnson Const. Co. v. Austin, 
215 N.W. 484, 55 N.D. 905; Powers 
v. Sunylan Co., (Tex.Commn.App.) 25 
S.W.(2d) 808 [rev (Civ.App.) 14 S.W. 
(2a) 894, and aff on reh (Commn. 
App.) 27 S.W.(2d) 129]. 

93. Wandell v. Johnson, 227 P. 58, 
71 Mont. 73; Petty v. Fidelity Union 
ea Co., 238 App.Div. 96, 263 N.Y. 


$4. Ala.—Fullenwider v. Rowan, 
34 So. 975, 136 Ala. 287; Chapman v. 
Glassell, 13 Ala. 50, 48 Am.D. 41. 


Cal.—Sutter Butte Canal Co. v. 
Richvale Land Co., 181 P. 98, 40 Cal. 
App. 451. 


Ill.— Walker v. Douglas, 70 Ill. 445. 
La.—Bergeron vy. Daspit, 43 So. 894, 


1023,,119 La. 9; Peck v. Bemis, 10 La.: 


Ann. 160. 
Mass.—Bray v. Hickman, 161 N.E. 

612, 268 Mass. 409. 

* Neb.—Jackson y. Phillips, 77 N.w. 
6838, 57 Neb. 189. 

. _N.Y.—Davis v. Lottich, 46 N.Y. 393; 
Petty v. Fidelity Union Trust Co., 263 

N.Y.S. 1, 238 App.Div. 96. 
Or.—Dunlap v. Lewis, 130 P. 973, 64 

Or. 482. 


Pa.—McHenry v. Mitchell, 68 <A. 
02955209) Pas 297. 
Philippine.—Chaves v. Neri, 44 


Philippine 94. 


;92 and where 


Tex..—Newcom v. Ford, 
App) 222) Sawn ote 


B.C.—Canadian Collieries v. Duns- 
muir; 18 B.C. 583. 


N.S.—Newell v. Campbell, 43 N.S. 


(Tex.Civ. 


iL 


[a] Rule applied.—It being the in- 
tention of the vendor and purchasers 
in a contract of sale to except from 
the operation of the deed a right of 
way for irrigation ditches, the court 
is not justified in resorting to techni- 
cal refinement as to the meaning of 
“reversions” to defeat the manifest 
intent to exclude a right of way. 
Sutter Butte Canal Co. v. Richvale 
Land Co., 181 P. 98, 40 Cal.App. 451. 

{b] Liberal construction.—In the 
construction of executory contracts 
for sale of realty, courts are liberal 
in their construction to give effect 
to ‘intent of parties. Johnson vy. 
Schimpf, 239 P. 401, 197 Cal. 43. 

Construction to ascertain inten- 
tion of parties generally see Con- 
tracts §§ 482-484. 

95. U.S.—Philippi Collieries Co. v. 
Thompson, 163 F. 28, 89 C.C.A. 501. 


Ala.—Chapman v. Glassell, 13 Ala. 
50, 48 Am.D. 41. 

La.—Millikin v. Minnis, 12 La. 539. 

N.Y.—Elwood v. Goldman, 144 N.Y. 
S. 383, 158 App.Div. 805 [rev on other 
grounds 112 N.E. 421, 217 N.Y. 585]. 


N.C.—Gilbert v. Wright, 141 S.E. 
Sui LOS ENC. Lous 
Pa.—McHenry v. Mitchell, 68 <A. 


729, 219 Pa. 297. 


Porto Rico.—Suau v. San Juan 
School Bd., 32 Porto Rico 12. 


S.C.—American Nat. Bank of Win- 
ter Haven, Fla. v. Caldwell, 164 S.E. 
6138, 166 S.C. 194. 


Tex.—Davenport Vv. Sparkman, 
(Commn.App.) 208 S.W. 658 [rev (Civ. 
App.) 160 S.W. 410]; Bailey v. Burk- 
itt, (Civ. App.) 201 S.W. 725; Riggins 
v. Post, (Civ.App.) 172 S.W. 210 [rev 
on other grounds (Commn.App.) 213 
S.W. 600]. 


Wash.—McLaren v. Narrows Land 
Co., 191 P. 889, 111 Wash. 402. 

Wis.—Jacobs v. Spalding, 36 N.W. 
608, 71 Wis. 177. 

Man.—Scott v. 
Man. 90. 


Ria care ame v. McDermaid, 44 N.S. 


{a} Thus a land contract must be 
construed as a whole, and cannot be 
paragraphed and the paragraphs con- 


Montgomery, 30 


*By FELIX C. GRABER (§§ 207-233). 


construction which renders the agreement legal rath- 
er than one which will make it void.®? 
should be construed from the standpoint of the par- 
ties when they were contracting.®® 
ought to be given to the intention as shown by the 
entire agreement than to the separate meaning of 
any particular words or expression,®® the contract 
being given a reasonable and practicable construc- 
tion,! and being so construed as not to give either 
party an unfair advantage.” 
contract are clear and unambiguous, the language 
used must control, and there is no necessity or room 
for construction ;* 


The contract 


Greater regard 


If the terms of the 


but in case of ambiguity and 


strued in severalty without reference 
to each other, where it is apparent 
that they are corelated and interde- 
pendent. Davenport v. Sparkman, 
(Tex.Commn.App.) 208 S.W. 658 [rev 
(Civ.App.) 160 S.W. 410]. 


Construction as whole generally see 
Contracts § 486. 


96. Saunders v. McDonough, 67 So. 
591, 191 Ala. 119; Elwood 'v. Gold- 
man, 144 N.Y.S. 383, 158 App.Div. 
805 [rev on other grounds 112 N.E. 
421, 217 N.Y. 585]; Mascall v. Erik- 
son, 283 P. 2, 131 Or. 509. 


[a] Preamble.—Where there is 
nothing in a contract to rebut the 
inference that a mutual contract of 
purchase and sale was intended, a 
preamble to the contract, being a part 
of it, reciting that A and others are 
to sell, and S and others are to buy, is 
conclusive. Saunders v. McDonough, 
67 So. 591, 191 Ala: 129: 


97. Mascall v. Erikson, 283 P. 2, 
131 Or. 509. 


Tllegality generally see supra §8§ 
179-189. 


98 Mascall v. Erikson, 283 P. 2, 
131 Or. 509. 


99. Fullenwider v. Rowan, 34 So. 
975, 186 Ala. 287; Walker v. Douglas, 
70 Ill. 445; American Nat. Bank of 
Winter Haven, Fla. v. Caldwell, 164 
S.E. 613, 166 S.C. 194; Jacobs v. Spald- 
ing, 36 N.W. 608, 71 Wis. 177. 

[a] Technical expressions.—In the 
construction of a land contract, the 
parties’ intention will be given effect 
regardless of technical forms of ex- 
pression. American Nat. Bank of 
Winter Haven, Fla. v. Caldwell, 164 S. 
EB. 6138, 166 S.C. 194. 


1. Johnson vy. Seagull Inv. Co., 237 
P. 945, 65 Utah 424. 


[a] Rule applied.—A purchaser’s 
contract, authorizing the vendor to 
encumber the property up to a cer- 
tain amount contemplates the right to 
encumber it to the extent of the un- 
paid purchase money, not exceeding 
the amount stated, and not to author- 
ize mortgages and mechanics’ liens 
for a total amount exceeding the un- 
paid purchase price. Johnson v. Sea- 
gull Inv. Co., 287 P. 945, 65 Utah 424. 

2. Kimberlin v. Templeton, 102 N. 
BE. 160, 55 Ind.App. 155. 


3. Cal.—yYule v. Miller, 252 P. 733, 
80 Cal.App. 609. 

Ill.—F ort v. Richey, 
128 Ill. 502. 


Mo.—Swanson vy. Spencer, 163 S.W. 
285, 177/Mo.App. 124. 


21 N.E. 498, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 207-208] 


doubt, resort may be had not only to the terms of 
the agreement, but also to the subject matter, situa- 
tion of the parties, and circumstances surrounding 
Although it has been held that 
the contract must be construed most strongly against 
the vendor® and in favor of the purchaser,® the rule 
has been said to be that ambiguities will be con- 
strued most strongly against the party drawing up 
the contract? and not in his favor.§ 
of the blanks in a clause in a printed contract form 
are filled in, such clause forms no part of the con- 
tract;° but a written! or typewritten!! clause add- 
ed to a printed contract form supersedes the printed 
form and will prevail in case of conflict. An inter- 
pretation which makes the agreement fair and rea- 
sonable will be preferred to one which leads to harsh 
or unreasonable results,1? but the fact that the con- 


the transaction. 


Neb.—Clark v. Neumann, 76 N.W. 
892, 56 Neb. 374. 

W.Va.—William James Sons Co. v. 
Eee aSO Us, 90 S.E. 1047, 79 W.Va. 


Wis.—Morgan v. Ruck, 174 N.W. 
712, 170° Wis. 111. 


[a] Rule applied.—(1) An unam- 
biguous agreement for the sale of 
realty does not require implication of 
law for interpretation. Yule v. Mil- 
ler, 252 P. 733, 80 Cal.App. 609. (2) 
No legal warrant exists to change a 
meaning apparently clear to another 
inconsistent one by transposing a 
comma in a contract for sale of real- 
ty. William James Sons Co. v. 
Hutchinson, 90 S.E. 1047, 79 W.Va. 
389. (3) A contract between liti- 
gants for land whereby one of three 
agreed to purchase land involved at 
a certain price to be divided between 
other two is of no effect where one of 
two recovered only a one fourth in- 
terest in price for which land was 
sold by her grantee and title of oth- 
er was held invalid. Bone v. Dur- 
yea, 263 S.W. 362, 203 Ky. 845. 


4 Ala.—King v. Scott, 116 So. 681, 
217 Ala. 511. 

Ill.—Carroll v. Drury, 49 N.E. 311, 
OP Lite ol. 

Kan.—Banks v. Scholz, 100 P. 625, 
79 Kan. 631. 

La.—Peck v. Bemiss, 10 La.Ann. 
160. : 

Mass.—Aldrich  v. 
Mass. 153. 

N.Y.—Davis‘v. Lottich, 46 N.Y. 393. 


Aldrich, 135 


N.C.—Winslow v.. White, 79 S.E. 
258; "163 oN. C. 29. 
Pa.—McHenry v. Mitchell, 68 A. 


729, 219 Pa. 297. 


Philippine.—Vazquez v. Villadelga- 
do, 20 Philippine 83. 

Tex.—Kuhl v. Roberson, (Civ.App.) 
289 S.W. 483; Bailey v. Burkitt, (Civ. 
App.) 201 S.W. 725; Watt v. Hunter, 
48 S.W. 593, 49 S.W. 412, 20 Tex.Civ. 
App. : 

Wash.—Kane v. Gwinn Inv. Co., 212 
P. 256, 128 Wash. 320. 

Wis.—Jacobs v. Spalding, 36 N.W. 
608, 71 Wis. 177. 

N.S.—D’Hart v. McDermaid, 44 N. 
S. 546. 

Sask.—Burritt v. Stone, 10 Sask.L. 
384. 

[a] Purpose of parties.—In deter- 
mining the character of a land con- 
tract, the purpose of the parties as 
evidenced by the agreement and its 
provisions will be looked to. Kuhl 
v. Roberson, (Tex.Civ.App.) 289 S.W. 
433. 

5. Rosenblath vy. Marabella, 3 La. 


VENDOR AND PURCHASER 


for.14 


Where none 


App. 584; Petty v. Fidelity Union 
ae Co., 263 N.Y.S. 1, 238 App.Div. 

6 Poulton v. Magruder, (Tex.Civ. 
App.) 243 S.W. 512 [rev on other 
grounds (Commn.App.) 257 S.W. 533]; 
McLaren v. Narrows Land Co., 191 P. 
389, 111 Wash. 402. 


7. U.S.—In re Miley, 187 F. 177. 

Ala.-—King v. Scott, 116 So. 681, 217 
Ala. 511. 

Mich.—Olsen v. Fry, 207 N.W. 8038, 
234 Mich. 233. 


N.Y.—Elwood v. Goldman, 112 N.E. 
421, 217 N.Y. 585; New York In- 
vestors v. Manhattan Beach Bathing 
Parks Corporation, 243 N.Y.S. 548, 229 
App.Div. 593 [aff 176 N.E. 6, 256 N.Y. 
one rearg den 177 N.E. 174, 256 N.Y. 

Pa.—Coates v. Cotteral, 138 A. 756, 
290 Pa. 237. 

Tex.—Powers Vv. Sunylan Cox 
(Commn.App.) 25 S.W.(2d) 808 [rev 
(Civ.App.) 14 S.W.(2d) 894, and aff on 
reh (Commn.App.) 27 S.W.(2d) 129]. 

Wis.—Felton v. Stacey, 185 N.W. 
536, 175 Wis. 471. : 


8. Cockrill v. Boas, 2 P.(2d) 774, 
213 Cal. 490. 


9. Holcomb v. Czenkusch, 192 N.W. 
548, 222 Mich. 376. 


10. Spielvogel v. Veit, 189 N.Y.S. 
899, 197 App.Div. 804. 


11. Flower v. Coe, 196 N.W. 139, 
111 Neb. 296; Mercantile Paper Prod- 
ucts Co. v. 1491 Third Ave. Realty 
Corporation, 230 App.Div. 436, 245 N. 
De 219 [aff: 175 N.B. 3497 255 N.Y. 

12. Powers v. Sunylan Co., (Tex. 
Commn.Ann.) 25 S.W.(2d) 808 [rev 
(Civ.App.) 14 S.W.(2d) 894, and aff 
Peon (Commn.App.) 27 S.W.(2d) 


{a] Rule applied.—Purchase con- 
tract will not be construed to permit 
purchaser to mortgage property at ex- 
pense.of vendor’s security. Harris v. 
McCarty, 118 So. 379, 218 Ala. 195. 


13. Holman v. Musser, 212 P. 33, 
59 Cal.App. 734. 


[a] Reason for rule.—‘‘Parties are 
not bound to enter into the usual con- 
tracts, and there is no legal presump- 
tion that they will do so.” Holman 
Ny nee: 212 PB. 33, 34, 59 Cal.App. 


14. Mercantile Paper Products Co. 
v. 1491 Third Ave. Realty Corporation, 
245 N.Y.S. 219, 230 App.Div. 436 [aff 
175 N.E. 349, 255 N.Y. 640]. 


15. San Diego Const. Co. v. Man- 
nix, 166 P. 325, 175 Cal. 548. 

[a] TIllustrations.—(1) In a con- 
tract for the sale of real estate, where 
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struction placed on a contract makes it an unusual 
one is immaterial.!? 
regarded where doing so would give one party valu- 
able rights without paying any consideration there- 
A contract containing what is obviously a 
clerical error will be construed as though the error 
had not been made.® 
determining whether an instrument relating to the 
sale and conveyance of land is to be regarded as an 
absolute conveyance or a mortgage or contract of 
sale or option to purchase.'® 


[§ 208] 2. Construing Instruments Together. 
a contract of sale is made up of two or more eon- 
temporaneous instruments, such instruments will be 
construed together as essential parts of the same 
transaction, and as constituting one contract in 
the contemplation of the law.'? 


Provisions should not be dis- 


These general rules apply in 


If 


Deeds, notes, and 


in all other parts of the contract the 
words ‘‘more”’ or “exceeding” preced- 
ed the words “than 50 feet in width,” 
in referring to lots, the word ‘“‘less,’’ 
used in one place, will be construed to 
mean “more,” and is an obvious cleri- 
cal error. San Diego Const. Co. v. 
Mannix, 166 P. 325, 175 Cal. 548. (2). 
Where a written agreement for the 
sale of land in one place specified the 
rights of the parties in the event the 
seller was unable to convey a good ti- 
tle, and in a later provision, which 
commenced, “If, however,” provided 
for an inconsistent result if the seller 
was “unable” to convey title, and the 
purchaser failed to comply therewith, 
it was held that “unable” was obvi- 
ously used for “able” in such later 
provision. New York, N. H. & H. R. 
Co. v. Preferred Underwriters, 146 N. 
E. 905, 252 Mass. 1. 

16. Jackson vy. Phillips, 77 N.W. 
683, 57 Neb. 189; McHenry v. Mitch- 
ell, 68 A. 729, 219 Pa. 297; Lichauco 
v. Berenguer, 20 Philippine 12. 

[a] Lease sale contract is in equi- 
ty, a security for purchase money. 
Bessemer Coal, Iron & Land Co. v. 
Bullard, 111 So. 5, 215 Ala. 433. 

Executed or executory contracts 
generally see infra §§ 261-265. 

Different transactions and relations 
distinguished see supra §§ 6-10. 

Option contracts generally see su- 
pra §§ 12-37. ; 

17. U.S.—Merten v. Fertig, 281 F. 
908; Philippi Collieries Co. v. Thomp- 
son,'163) B'23,°89. CG Av 5 018 


Ala.—Weeden v. Asbury, 138 So. 
267, 223 Ala. 687. 
Ariz.—Pima Farms Co. v. 


McDon- 
ald, 244 P. 1022, 30 Ariz. 82. j 


Cal.—Heffner v. Gross, 178 P. 860, 
179 Cal. 788; San Diego Const. Co. v. 
Mannix, ilGGuek. is2b,eel lon Calameoaer 
Quality Building & Securities Co. v. 
Bledsoe, 14 P.(2d) 128, 125 Cal.App. 
493; Hawes Vv. Lux, 294 P. 1080, 111 
Cal.App. 21; Little v. Kennedy, 260 P. 
890, 86 Cal. App. 324; McAuliff v. Me- 
Fadden, 183 P. 870, 42 Cal.App. 505; 
Withers. v. Bousfield, 183. P. 855, 
Cal.App. 304: ; 

Ga.—Jones v. Ragan, 71 S.E. 1098, 
136 Ga. 653; Colonial Hill Co. v. Gree- 
noe, 134 S.E. 633, 35 Ga.App. 698; Gil- 
ford v. Green, 125 S.E. 80, 33 Ga. 
App. 1. 

Ill.— Davis v. McVickers, 11 Il}. 327; 
Ginsburg v. Bartlett, 262 Ill.App. 14; 
Harris v. Dozier, 72 Ill.App. 542. 


Ind.—Lechner y. Strauss, 98 N.E. 
444, 50 Ind.App. 414. 

Ky.—Jones v. Waggoner, 7 J.J. 
Marsh. 144; Marrs v. Marrs, 12 S.W. 
141, 11 Ky.L. 3857. 


La.—Bissell v. Erwin, 10 La. 524 
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mortgages given between the parties,t® or an adver- 
tisement and a contract of sale entered into under 
such advertisement,'® may also be construed togeth- 
In order, however, that different instruments 
may be construed together in this manner, there 
must be some connection and relationship shown 


er. 


between them.?° 


{§ 209] 3. Practical Construction by Parties. 
the contract of sale is fairly susceptible of two or 
more different meanings, that meaning which has 


Md.—Southern Reali Estate Co. v. 
Strub, 97 A. 705, 128 Md. 518. 


Minn.—Farrell v. Howard, 52 Minn. 
76; Chute v. Washburn, 46 N.W. 555, 
44 Minn. 312. 


Mo.—Smith vy. Riordan, 213 S.W. 61; 
Gwin v. Waggoner, 11 S.W. 227, 98 Mo. 
315. 


Mont.—Adameczik v. McCauley, 297 
P. 486, 89 Mont. 27. 


N.Y.—Kister v. Pollak, 109 N.Y.S. 
204, 125 App.Div. 226; Pirsson v. 
Arkenburgh, 8 N.Y.S. 548, 57 N.Y.Su- 
per. 474. 


N.C.—Green v. Harshaw, 121 S.E. 
456, 187 N.C. 213; Battery Park Bank 
v. Loughran, 30 S.E. 17, 122 N.C. 668. 


Or.—Rowley v. Hager, 127 P. 36, 63 
Or. 246. 


Pa.—Cummings v. Antes, 19 Pa. 
287; Humes v. Swift, 27 Pa.Co. 183. 


S.D.—Giddings v. Nefsy, 212 N.W. 
507, 51 S.D. 73 [aff 218 N.W. 18, 52 S. 
D. 436 (foll Stock Growers’ Bank 
v. Nefsy, 212 N.W. 512, 51 S.D. 72 
(aff 218 N.W. 18, 52 S.D. 435])]. 


YTex.—Schawe v. Giles, (Civ.App.) 
65 S.W.(2d) 588; Newcom v. Ford, 
(Civ.App.) 222 S.W. 591; McAllen v. 
Raphael, (Civ.App.) 96 S.W. 760. 


Wis.—Herbst v. Lowe, 26 N.W. 751, 
65 Wis. 316. 


Ont.—Bailey v. Dawson, 25 Ont.L. 
387, 20 Ont.W.R. 908. 


[a] Particular instrnments.—(1) 
Where a bond is given for the per- 
formance by the vendor of a con- 
temporaneous contract of sale, which 
is referred to in, and made a part of, 
the recitals of the bond, stipulations 
in such contract as to payment and 
delivery will control repugnant pro- 
visions in the condition of the bond. 
Coughran v. Bigelow, 34 P. 51, 9 Utah 
260 (aff 17 S.Ct. 117, 164 U.S. 301, 41 
L.Ed. 442]. (2) Acontract by which 
plaintiff undertook to pay defendant 
a certain sum an acre for land, if 
within thirty days she furnished a 
good title, is not inconsistent with 
a previous contract in reference to 
the same land, agreeing to pay plain- 
tiff a commission for the sale. Dyer 
v. Winston, 77 S.W. 227, 33 Tex.Civ. 
App. 412. (3) Written agreements 
entered into by the vendor and pur- 
chaser contemporaneously with de- 
posit of deeds in escrow, together 
with escrow instructions and deeds, 
constitute an entire contract, having 
been executed at the same time and 
as part of the same '§ transaction. 
pictur v. Gross, 178 P. 860, 179 Cal. 
738. 


18. U.S.—Philippi Collieries Co. y. 
Thompson, 163 F. 238, 89 C.C.A. 501. 

Ark.—-Benjamin v. Hobbs, 31 Ark. 
5 LSA 


Ill.— Davis v. McVickers, 11 Ill. 327; 
Fogle v. Beck, 106 Ill.App. 420; Har- 
ris v. Dozier, 72 Ill.App. 542. 

N.Y.—Pirsson v. Arkenburgh, 8 N. 
Y.S. 5438, 57 N.Y.Super. 474. 


N.C.—Battery Park Bank v. Lough- 


- 
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been put upon the contract by the practical con- 
struction thereof by the parties in their conduct un- 
der such contract will be adopted by the court as 
the true meaning thereof ;?1 but this rule applies 
only where the contract is indefinite, uncertain, or 
susceptible of different interpretations.?? 


Conduet 


of a party acting by mistake will not be given effect 


If 


ran, 30 S.E. 17, 122 N.C. 668. 
Pa.—Cummings v. Antes, 19 Pa. 287. 


Utah.—Coughran v. Bigelow, 34 P. 
51, 9 Utah 260 [aff 17 S.Ct. 117, 164 U. 
S. 301, 41 L.Ed. 442]. 


Wis.—Herbst v. Lowe, 26 N.W. 751, 
65 Wis. 316. 


19. Thomas v. Todd, 3 Litt. (Ky.) 
337; Delogny v. Mercer, 8 So. 903, 43 
La.Ann. 205. 

[a] Expressions employed in pro- 
spectus and formally referred to in 
the contract. Delogny v. Mercer, 8 
So. 903, 43 La.Ann, 205. 


20. Cal.—Morgan v. Dibble, 184 P. 
704, 438 Cal.App. 116; Hopkins y. Lew- 
is, 122 P. 433, 18 Cal.App. 107. 


Mich.—Heinze v. Poulson, 230 N.W. 
145, 250 Mich. 379. 


Mo.—Boeckeler vy. McGowan, 12 Mo. 
App. 507. 


Neb.—Clark v. Neumann, 76 N.W. 
892, 56 Neb. 374. 


Sask.—Munro v. Hoeschen, 7 Sask. 
LE; 265. 


{a] Illustrations.—(1) Where a 
memorandum of a sale of land con- 
sists of two papers, they must show 
a connection. Boeckeler v. McGowan, 
12 Mo.App. 507. (2) Four separate 
and complete written agreements, 
contemporaneously executed, showing 
no relationship with one another, and 
each evidencing the sale of one quar- 
ter of a certain section of land, can- 
not, in an action to enforce a vendor’s 
lien, be treated as independent parts 
of a single, indivisible contract. 
Clark v. Neumann, 76 N.W. 892, 56 
Neb. 374 (3) Where a gas and oil 
agreement executed on the same day 
as an agreement for the sale of land 
provided that each party should re- 
ceive one half the revenue received 
from gas and oil deposits found and 
developed on the land within five 
years, and that, if the well was not in 
operation within two years, “this 
agreement is void,’ such voiding 
clause did not avoid the land contract 
sale. Heinze v. Poulson, 230 N.W. 
145, 250 Mich. 379. (4) An instru- 
ment prepared by a title company 
with whom deeds were to be left in 
escrow, consisting of instructions to 
the company and not signed by the 
vendor until after expiration of the 
period within which the contract 
could be consummated, and after the 
vendors had withdrawn their deed and 
certificate of title from the escrow, 
was not a separate agreement of sale 
or a supplemental part of the first 
agreement. Morgan v. Dibble, 184 P. 
704, 43 Cal.App. 116. (5) Where a 
contract to convey land contained no 
provision that the owner should fur- 
nish an abstract, he is not required to 
do so, although there is a provision in 
the contract employing the agent who 
brought about the sale that the own- 
er will furnish an abstract. Hopkins 
v. Lewis, 122 P. 4838, 18 Cal.App. 107. 
(6) A mistake in deseription in the 
contract is not cured by an indorse- 
ment not signed by the parties. 
Munro v. Hoeschen, 7 Sask.L. 265. 


as a practical construction.?3 


[§ 210] B. Operation and Effect of Contract. The 
operation and effect of contracts for the sale of 


21. U.S.—Standiford v. Thompson, 
135 F. 991, 68 C.C.A. 425, 

Ala.—King v. Scott, 116 So. 681, 217 
Ala. 511. 

Cal.—National Pacific Oil Co. v. 
Watson, 193 P. 133, 184 Cal. 216; Han- 
sen v. Geldberg, 9 P.(2d) 889, 121 Cal. 
App. 746. 

Fla.—Shouse v. Doane, 21 So. 807, 
39NE ia. 95. 


Ill.— Carroll v. Drury, 49 N.E. 311, 
170 Ill. 571. 

Iowa.—Gompert v. Frost, 177 N.W. 
71, 188 Iowa 1039; Stone v. Powell, 


150 N.W. 15, 168 Iowa 282; McCor- 
mick v. Merritt, 105 N.W. 428, 131 
Iowa 160. 


Ky.—Pringle v. Sturgeon, Litt.Sel. 
Cas. 112. 


Minn.—Murray v. Nickerson, 95 N. 
W. 898, 90 Minn. 197. 


Mo.—St. Clair v. Hellweg, 159 S.W. 
17, 173 Mo.App. 660. 


N.Y.—Carthage Tissue Paper Mills 
v. Carthage, 93 N.E.. 60,200 N.Y. 4; 
Wilson v. Randall, 67 N.Y. 338 [aff 7 
Hun 15]; Petty v. Fidelity Union 
Trust Co., 263 N.Y.S. 1, 238 App.Div. 
96; New York Investors v. Manhat- 
tan Beach Bathing Parks Corporation, 
243 N.Y.S. 548, 229 App.Div. 593 [aff 
176 N.E. 6, 256 N.Y. 162, rearg den 177 
N.E. 174, 256 N.Y. 640). - 


Or.—Dunlap v. Lewis, 130 P. 973, 64 
Or. 482. 


Utah.—Fowers v. Lawson, 191 P. 
227, 56 Utah 420; Roberts v. Tuttle, 
105 P. 916, 36 Utah 614. 


Can.—Quebec v. North Shore R. Co., 
27Can:S.C. L102. 


fa] IYllustration.—Where a dedica- 
tion referred te in a contract for sale 
of land was construed by the parties 
to mean a dedication by deed accepted 
by the city, having so construed it, 
they will be held bound by it. Mc- 
Cormick v. Merritt, 105 N.W. 428, 131 
Iowa 160. 


22. Westfall v. Ellis, 170 N.W. 339, 
141 Minn. 377; Swanson v. Spencer, 
163 S.W. 285, 177 Mo.App. 124. 


[a] Thas (1) a contract whereby 
plaintiff was to sell and convey cer- 
tain property at a fixed price, and 
under which defendant might turn 
over merchandise and fixtures at in- 
ventoried value to an amount equal 
to such price, was not so ambiguous 
as to make applicable the rule that 
parties by their acts may place a 
practical construction on a contract, 
not borne out by its language. West- 
fall v. Ellis, 170 N.W. 339, 141 Minn. 
3877. (2). In a suit involving the 
construction of a cofitract for the con- 
veyance of property free of all taxes 
and encumbrances except taxes not 
now due and payable, there is no room 
for practical construction by the par- 
ties where the parties at all times dis- 
agreed as to the meaning of the lan- 
guage which itself is unambiguous. 
Swanson vy. Spencer, 163 S.W. 285, 177 
Mo.App. 124. 


23. Erickson v. Poole, 217 P. 715, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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land and the resulting rights and liabilities of the 
parties must be determined from the terms of the 


agreement if clearly expressed ;?4 


ambiguity, according to the intention of the parties 


126 Wash. 130. 


[a] MDlustration.—Where a dispute 
arose between plaintiff purchasers 
and defendant vendor as to who, un- 
der their contract, was obligated to 
pay interest on the amount owing the 
original owner whose contract with 
defendant he agreed to assign to 
plaintiff, the payment of such inter- 
est by plaintiff was held not to have 
effected an interpretation of the con- 
tract by the conduct of the parties 
that the purchaser was to pay such 
interest, where it was paid by mis- 


takes Erickson v. Poole, 217 Pe: 715, 
126 Wash. 130. 
24. (Ill—Fort v. Richey, 21 N.E. 


498, 128 Ill. 502. 


La.—Bagley v. Rose Hill Sugar Co., 
35 So. 539, 111 La. 249. 


Neb.—Clark v. Neumann, 76 N.W. 
892, 56 Neb. 374. 
N.Y.—Urbis Realty Co. v. Globe 


Realty Co., 139 N.E. 238, 235 N.Y. 194. 


Tex.—-Brown v. Searls, (Commn. 
App.) 228 S.W. 173° [rev (Civ.App.) 
204 S.W. 495]. 


[a] Rule applied.—Where a trade 
of land for a stock of goods was con- 
Summated pursuant to a written con- 
tract between plaintiff and defendant, 
the contract must be treated as the 
measure of the parties’ rights ana lia- 
bilities, regardless of its infirmities. 
Brown v. Searls, (Tex.Commn.App.) 
coat 173 [rev (Civ.App.) 204 S.W. 
4 : 


25. McHenry v. Mitchell, 66 A. 729, 
219 Pa. 297; Jacobs v. Spalding, 36 N. 
W. 608, 71 Wis. 177. 


26. See cases infra this note. 


fa] Arbitration.—(i) A provi- 
sion requiring the purchaser to pay 
for the coal in the building sold and 
designating a firm to appraise the 
quantity of coal is not an agreement 
for arbitration by that firm as to the 
quantity. Freeman v. Ralph Realty 
Corporation, 191 N.Y.S. 72, 198 App. 
Div. 788. (2) \Repudiation of a con- 
tract and conveyance of the property 
involved to a third party, making per- 
formance impossible, was not a ‘“‘dis- 
pute arising out of contract,” within 
an agreement to arbitrate such dis- 
putes. Collishaw v. Kroeger, 206 N. 
WaSia 802, 1-21 IS App.Div.2809- (3) 
Contract, requiring vendor to convey 
Jands to which it obtains title dur- 
ing certain period and to submit to ar- 
biters at expiration of period such 
“muniments of title as it or its agents 
or trustees then possess or _ pos- 
sesses,” construed to provide for sub- 
mission to arbiters of documentary 
evidence of title in actual possession 
and control of vendor, as_ distin- 
guished from constructive possession, 
at the expiration of period. Merrill 
v. Rocky Mountain Cattle Co., 181 P. 
964, 26 Wyo. 219. 


{b] Cultivation and distribution of 
crops.—(1) Covenants of purchasers 
to cultivate in good farmerlike man- 
ner lands purchased or forfeit their 
rights therein inelude irrigation of 
crops (Hansen v. Geldberg, 9 P.(2da) 
889, 121 Cal.App. 746), (2) but such 
provision did not require that the pur- 
chasers drill additional wells to re- 
tain their rights when the irrigation 
water supply gave out (Hansen v. 
Geldberg, supra). (3) Under a bond 
for a conveyance with a mortgage of 
the crops to secure the purchase- 
money notes, the vendor was the ven- 
dor of the land and not of the crops, 
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tion, 
cases according 
struction of the 


and, in case of 


and the indebtedness was that of the 
purchaser for the purchase money, 
and not for the crops he expected to 
grow thereon. Caldwell, Hughes & 
Patterson v. Yarbrough, (Tex.Civ. 
App.) 186 S.W. 350. (4) Interpreta- 
tion of a land contract, that it was in- 
cumbent on the vendee thereunder to 
deliver to the vendor one half of all 
the crops annually, was held correct. 
Weigel v. Powers Elevator Co., 194 
N.W. 118, 49 N.D. 867. 


[ec] Construction, improvement, 
maintenance, and repair.—(1) Where 
the vendor agrees to deliver posses- 
sion of the premises at a future day 
in as good repair as at the date of the 
contract, “natural and _ reasonable 
wear and tear excepted,” the excep: 
tion covers only such decay and de- 
preciation as may arise from ordinary 
and reasonable use and not a materi- 
al injury to the property as by a 
freshet. Green v. Kelly, 20 N.J.Law 
544. (2) <A contract to improve the 
premises “before” and “in front of” 
all lots entitles the purchaser of a 
corner lot to improvements on both 
sides of the lot. Olsen v. Fry, 207 N. 
W. 8038, 234 Mich. 233. (3) A stipu- 
lation requiring the vendor to pay 
the cost of first installation of a 
street improvement is not a cove- 
nant by the vendor to make such im- 
provements. Keating v. Woods- 
Young Co., 155 S.E. 206, 42 Ga.App. 63. 
(4) <A vendor, by agreeing forthwith 
to take all necessary steps for open- 
ing of a street to the premises sold, 
did not insure or guarantee the open- 
ing of the street, and was not respon- 
sible for failure of city authorities to 
authorize the opening. Corrugated 
Fibre Mills v. Losei Realty Corpora- 
tion, 206 N.Y.S. 489, 210 App.Div. 698. 
(5) <A provision of a land contract 
that the vendor will not be responsi- 
ble for statements made regarding its 
property, except as stated in its print- 
ed literature or letters signed by its 
officers, left its liability for repre- 
sentations not incorporated in the 
contract the same as if the provision 
had not been inserted, so that it would 
not be bound to open and macadamize 
a street, although its printed adver- 
tisement stated that it would do so. 
South Texas Mortgage Co. v. Erwin, 
(Tex.Civ.App.) 166 S.W. 422; South 
Texas Mortgage Co. v. Coe, (Tex.Civ. 
App.) 166 S.W. 419. (6) Where 2 
contract for the sale of lots provid- 
ed that an annual charge of four dol- 
lars a lot should be paid, and used in 
maintenance of roads and parks as 
the vendor might determine, the pur- 
chaser’s contention that such charge 
was for use in maintaining a bulk- 
head was untenable. Neponsit Real- 
ty Co. v. Judge, 176 N.Y.S. 133, 106 
Misc. 445. (7) <A contract to build 
a house imports that the structure 
shall be a new one, and is not ful- 
filled by improvement of an old house. 
Fisken v. Walton, 12 Ont.W.R. 137. 
(8) A vendor obligating himself to 
repair leaks is not required to elim- 
inate seepage due to the method of 
construction. Ringel-Woody Box Co. 
v. Liuzza, 120 So. 808, 10 La.App. 712. 
(9) The language of a sales agree- 
ment has been held a warranty that 
the basement of a building was, or 
should be, made fully to comply with 
plans regarding location and size and 
with specifications in other respects 
(Dines Bldg. Co. v. Cherry, (Tex.Civ. 
App.) 49 S.W.(2d) 913), (10) and the 
vendor contracting to complete the 
building was required to place the 
basement in the location shown by 
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as ascertained by the ordinary rules of construc- 
and therefore necessarily vary in particular 


to the provisions and proper con- 
agreement.?® Where the intention 


the plans and to use waterproofing to 
prevent the walls from leaking (Dines 
Bldg. Co. v. Cherry, supra). (11) A 
vendor’s contract to complete as 
agreed a house under construction on 
the premises sold contemplates com- 
pletion in a workmanlike manner, not- 
withstanding a separate memorandum 
was made as to some things that were 
to be done. Foley v. Pilcher, 185 N. 
W. 652, 150 Minn. 312. (12) Such a 
contract contemplates a new con- 
struction if the roof and basement 
floor were wholly worthless. Foley 
v. Pilcher, supra. (13) <A contract 
reciting a sale for a specified sum 
payable in notes, of land described, 
and that the vendor agreed to erect 
a frame building on the premises be- 
fore a designated date, requires the 
vendor to furnish the materials for 
the building. Bohanan y. Thomas, 49 
So. 308, 159 Ala. 410. (14) Escrow 
instructions that a blast furnace be 
erected by the purchaser have been 
held to require one of reasonable size 
to be commercially operated. Pacific 
Dock & Terminal Co. v. Los Angeles 
Dock. & Terminal Co., 50 F..(2d)) 557 
[rev 42 F.(2d) 496, and cert den 52 
S.Ct. 130, 284 U.S. 675, 76 L.Ed. 570]. 
(15) <A sale contract has been held to 
require that houses be ‘completed 
ready for occupancy” to bind the pur- 
chaser and entitle the vendor to mon- 
ey paid as liquidated damages. Man- 
a v. McPeak, 149 A. 199, 299 Pa, 
148. 


[d] Encumbrances on property.— 
(1) An agreement that the aggre- 
gate amount of encumbrances ‘‘exist- 
ing’? against the property “shall not 
exceed” twenty thousand dollars re- 
fers to encumbrances as of the date 
of the execution of the agreement, 
and the vendor cannot thereafter 
place additional mortgages on the 
property so as to bring the whole 
amount up to twenty thousand dol- 
lars. Blake v. Pine Mountain Iron, 
CLCZ CO. ior soc 4gnec OrCcA a Ao Omen Cey 
But where one party agrees to pay a 
certain sum in discharge of “incum- 
brances entered and to be entered” 
against the property, the sum named 
and not the amount of existing en- 
cumbrances is the measure of his lia- 
bility. Potter v. Langstrath, 25 A. 
76, 151 Pa. 216. (3) <A contract for 
the sale of land, requiring the pur- 
chasers to satisfy the claim of a third 
party, under an assignment, when 
construed with evidence that the as- 
signment to the third party was based 
on an assignment and quitclaim deed 
by the vendor, executed after their 
purchase at a foreclosure sale, before 
the execution of the sheriff’s deed, 
requires the purchasers, as a part of 
the purchase price, to satisfy the 
claim. Kane v. Gwinn Iny. Co., 212 
P. 256, 123 Wash. 320. (4) The ven- 
dor of land has a right to require the 
purchasers to satisfy a claim of as- 
signees of the vendor which the ven- 
dor was morally obliged to protect, 
although the vendor’s title originated 
by sheriff's deed after foreclosure 
subsequent to the assignment, and the 
legal rights of the assignees were 
barred by the foreclosure. Kane vy. 
Gwinn Inv. Co., supra. (5) Where 
a, contract for the sale of land speci- 
fies that certain mortgages which 
were to remain upon the premises 
contained the “usual clauses,” the 
specific mention of such clause im- 
pliedly excludes those that are un- 
usual. Elterman v. Hyman, 84 N. 
E. 937, 192 N.Y..113, 127 Am.S.R. 862, 
15 Ann.Cas. 819 [motion den 81 N.E, 
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of the parties is clearly expressed or ascertained by 
construction, the courts cannot vary the contract 


1163, 188 N.Y. 623]. 


[e] Execution of mortgage.—(1) 
A. purchaser agreeing to join in a 
mortgage on the property which 
should constitute a lien superior to 
the contract was bound by the terms 
of the agreement. Picard v. Shapero, 
239 N.W. 264, 255 Mich. 699. (2) A 
land contract providing for execu- 
tion of a mortgage in ‘due form’’ by 
the purchaser to the vendor does not 
require the purchaser to execute a 
mortgage containing an agreement to 
keep the property insured and provid- 
ing for maturity of the mortgage on 
default of interest for sixty days. 
Wilentz v. Mechanik, 106 A. 371, 90 N. 
J.Eq. 269. (3) The statutory form 
of mortgage would satisfy a provision 
of an agreement requiring a purchase- 
money mortgage to be drawn in the 
usual way under the usual conditions 
(Real Property L. § 258). McTague 
v. Conroy, 232 N.Y.S. 171, 133 Misc. 
312 [aff 236 N.Y.S. 844, 227 App.Div. 
745). 


[f] Possession of tenant.—(1) 
Where a contract for the sale of land 
provided that a tenant thereof was to 
have the privilege of remaining until 
a specified date, the vendor was not 
entitled to security from the purchas- 
er for the carrying out of such pro- 
vision by him. Engler v. Garrett, 59 
A. 648, 100 Md. 387. (2) A contract 
containing a provision reserving part 
of the premises to the vendor and pro- 
viding that the vendor should not 
transfer a lease did not show purpose 
of the purchasers to commit fraud on 
tenants having an existing lease with 
the vendor. Pond v. Goldstein, 41 F. 
(2d) 76 (holding a tenant entitled to 
possession of the portion of the prem- 
ises reserved to the landlord). 


{g] Miscellaneous contracts and 
provisions.—(1) An agreement by 
the purchaser under a contract of sale 
to pay all taxes and impositions 
against the property is limited to 
charges against the interest of the 
vendor, and not a covenant to pay his 
own debts and discharge obligations 
for which his interest in the property 
is alone liable. Stein v. Waddell, 80 
P. 184, 37 Wash. 684. (2) <A clause 
in a contract of purchase that, on 
default by the purchaser, the seller 
might declare the contract void, and 
the former should thereafter be 
deemed a mere tenant at will, and 
liable to be proceeded against as such, 
confers no new rights, and is declara- 
tory merely of the actual relation and 
rights of the parties. Crane v. O’Rei- 
ley, 8 Mich. 312. (3) An agreement 
by which the purchaser is to have 
his choice of whatever land the ven- 
dor may have in a certain county 
gives the purchaser the right to de- 
mand from the vendor a list of the 
lands. Carlyon v. Hade, 48 Iowa 707. 
(4) An agreement by which the pur- 
chaser is to oust an adverse occu- 
pant, by suit if necessary, the cost 
to be credited on his debt for the land, 
authorizes the employment of counsel 
and the execution of a bond for pros- 
ecution of the suit. American Land 
Cow v. Grady, 33 CArk.2'550.°":(5) — An 
instrument acknowledging an indebt- 
edness of a certain sum “‘in advance 
payment on” certain lands, “payable 
out of the proceeds of the sale of 
said land,’’ is a contract to sell the 
lands described within a reasonable 
time and at once out of the proceeds 
to pay the sum named. Gruaz v. Le 
Crone, 45 Ill.App. 624. (6) If a par- 
ty contracts to purchase land in the 
future and no price has been fixed but 
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is to be determined by appraisement, 
his rights cannot be taken away with- 
out giving him an opportunity to pur- 
chase after the price has been fixed. 
Avila v. Pereira, 52 P. 840, 120 Cal. 589. 
(7) If an agreement to purchase in 
the future provides that if the vendor 
wishes to sell in the meantime he 
shall first offer the land to the pur- 
chaser, and the vendor sells without 
making such offer, the purchaser need 
not tender the money or demand a 
deed. Kenerson v. Henry, 101 Mass. 
152. (8) An agreement for the sale 
of an undivided half of land, provid- 
ing that the purchaser was to let the 
vendor have all the timber on “said 
land,’’ extended only to the timber on 
the undivided half sold. Eberts v. 
Thompson, 4A. 194) 113) Paw 19.) ¢9)) 
Where defendant vendor’s contract 
gave plaintiff certain rights as pur- 
chaser in case of default of another 
purchaser, B, “provided, if reasonable 
question should arise as to whether 
the said” B had defaulted, the ven- 
dor reserved the right to determine 
that question by a majority vote of its 
stockholders, such proviso was inop- 
erative where B’s contract was unam- 
biguous in requiring performance be- 
fore November 1, and there was no 
doubt or controversy that he had 
failed to perform before that date, so 
that a finding that B had November 1 
within which to perform was without 
basis. J. C. Engelman Land Co. v. 
La Blanco Agr. Co., (Tex.Commn. 
App:)) 289 -SAWs 937,021 PAR Re 1535s 
(10) Where a contract for the ex- 
change of land for a stock of goods 
provided that defendant owner of the 
stock might reduce it by sale at re- 
tail, he was not justified in removing 
a large portion in bulk for the pur- 
pose of decreasing the value for trade 
purposes, and, where plaintiff con- 
summated the exchange in ignorance 
of such removal, he may recover dam- 
ages. Brown v. Searls, (Tex.Commn. 
App.) 228 S.W. 173 [rev (Civ.App.) 
204 S.W. 495). (11) Under an 
agreement between the vendor and 
the purchaser, to whom the vendor 
had conveyed a farm and personal 
property thereon, that the purchaser 
should sell the personal property at 
auction and make certain payments to 
the vendor, “if said sale result in a 
net return of $2,000 over and above all 
expenses of sale,” the “net return” 
was to be ascertained by deducting, 
from the amount for which the prop- 
erty sold, the expenses of the sale 
(Morgan v. Ruck, 174 N.W. 712, 170 
Wis. 111), (12) and the purchaser was 
chargeable, for the purpose of ascer- 
taining the amount due, with the 
prices for which portions of the prop- 
erty had been sold, although ,the 
prices were not in fact paid (Morgan 
Ve ie mi Stipra) sel ayirAl KeOntra cet 
providing for payment of principal 
in the fixed period of three years 
shows that an amortization clause 
was not intended. McTague v. Con- 
roy, 232 N.Y.S. 171, 183 Misc. 312 [aft 
236 N.Y.S. 844, 227 App.Div. 745]. 
(14) Vendees’ agreement to pay ex- 
penses incurred by the vendor in 
clearing title to property refers only 
to expenses in perfecting title to be 
tendered the vendees, and does not 
include attorney’s fees incurred in 
an action to quiet title by the vendor 
against the vendees. Gaume vy. 
Sheets, 183 P. 535, 181 Cal. 119. (15) 
A contract including a provision that, 
if the purchaser failed to make pay- 
ments, his rights on account of pay- 
ments made should be subject to liqui- 
dation, showed an intention to pro- 
vide for an accounting. Mascall v. 
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which the parties have seen fit to make or enlarge 
or restrict the proper operation and effeet of its 


Erikson, 283 °P.\.2, 131 Or. 509) 2716) 
Unambiguous language of a written 
contract contemporaneous with a 
deed negatived the contention that 
the purchasers should take the ini- 
tiative in a survey required by the 
contract. Fleming v. Todd, (Tex.Civ. 
App:) 42 S.W.(2d) 123. .(17) The 
rule that an agreement to convey by 
quitclaim does not require the ven- 
dor to convey a good title, and Civ. 
Code § 1113, have no application to 
a case where, from other considera- 
tions, it is plain that the contract is 
conditioned on the vendee’s being let 
into actual possession. National Pa- 
cific Oil Co. v. Watson, 193 P. 133, 184 
Cal. 216. (18) A contract that re- 
quired the vendor to give bond, de- 
liver a deed, and gravel the street at 
specified times, contemplated succes- 
sive acts of performance. Talmadge 
v. West Orleans Beach Corporation, 
137 So. 368, 18 La.App. 417. (19) A 
contract binding the vendor to ex- 
ecute “a deed assigning, transferring 
and setting over to” the purchaser all 
the land described therein binds him 
to convey the land, and not merely 
such title as he had if it be defec- 
tive. Hammond y. Oregon & C. R. 
Co., 243 P. 767, 117 Or. 244 [cert den 
40 SiC 99,273 U.S.) 70a eos 
850]. (20) Phraseology of a mem- 
orandum signed by defendant and his 
wife, whereby defendant agreed to 
sell the land, was held such that de- 
fendant was suable severally. Grant 
v. Pizzano, 163 N.E. 162, 264 Mass. 
475. (21) A contract limiting build- 
ings to a single residence, duplex, or 
bungalow court does not amount to an 
inclusion in the contract of a repre- 
sentation that a bungalow court could 
be built beneath electric wires over 
the lot. Wedge v. Security First 
Nat. Bank of Los Angeles, (Cal.App.) 
17 P.(2d) 770. (22) <A land sale con- 
tract providing that, if N was unable 
to complete the payment of the pur- 
chase price, then B, who was to sign 
the notes, should be given a right to 
pay them and be substituted to the 
rights of N, does not give the right 
of substitution to B on payment.of 
the first note merely. Bothe vy. No- 
ack, 232 S.W. 606, 149 Ark. 297. (23) 
An agreement between one holding 
land under a levy of execution and a 
purchaser on good consideration from 
him of part of the land set off, that 
such purchaser shall not claim any 
part of the redemption money in case 
the land shall be redeemed, extends 
only to the case of a redemption in 
good faith by actual tender and pay- 
ment of the whole redemption money. 
Elliott v. Balcom, 11 Gray (Mass.) 
286. (24) Where A, the owner of 
two lots, which had been sold on ex- 
ecution against him, agreed with B 
that the latter should buy the two 
lots, pay the price by redeeming both 
from the sheriff’s sale, take a deed 
from the sheriff, and on receiving the 
surplus due him, beyond the price of 
one lot, and receiving possession, 
should convey the other to B, it was 
held that by the agreement B took one 
lot as purchaser, and held the other’ 
as security for the payment. Barton’ 
v. May, 3 Sandf.Ch. (N.Y.) 450. (25) 
If, by an otherwise valid contract, 
the promisor is bound to convey by 
deed or will and to that end must em- 
ploy one or the other of these speci- 
fied methods to vest the promisee 
with the legal title, the same equi- 
ties arise as though one particular 
method were named to the exclusion 
of the other. If the promisor fails to 
keep his agreement, these equities 
may then be enforced against such 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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provisions,?7 although one of the parties may waive 
a provision of the contract inserted solely for his 
benefit.2® While a contract in writing for the sale 
of lands usually covers and supersedes all prior ne- 
gotiations,?® a prior lease of the same lands between 
the same parties is not necessarily merged in such 
a contract.2° A contract to purchase vests only such 
rights as are shown by the contract.*! An agreement 
by coowners of land to form a corporation and con- 
vey the land to it does not divest their title and 
permit the corporation to recover the land in eject- 
ment.** In Louisiana, as between the parties, an 
authentic act of sale is full proof of the agreement, 
and, in the absence of fraud, can be questioned only 
by a counter letter or by the answers to interroga- 
tories on facts and answers.*? < 


{§ 211] C. Time of Making.*4 A contract for 
the sale of land is consummated when the minds of 
the parties meet, understandingly, in the same 
sense.?5 


[§ 212] D. Parties. A contract for the convey- 
ance of real property will be presumed, in the ab- 
sence of words showing the contrary intention, to 
mean a conveyance of such realty by the vendor,*® 
and to the purchaser,?7 and where there is more 
than one purchaser, each is presumed, in the absence 
of contrary evidence, to take an undivided equal 
share in the property.8 A recital that the contract 
has been entered into with a designated person for 


parties as take with notice or may be 


in the position of trustees. Smith v. [a] 
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207; Tull v. Lynn, 18 Pa.Dist. 699. 
Rule is especially applicable 
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the sale of land creates an inference that he is the 
purchaser.?® Where the purchaser’s wife signs the 
agreement to purchase land, she is a party thereto 
notwithstanding the agreement uses the singular 
and masculine form of expression in referring to 
the vendee.*® Where the contract recites that the 
agreement is between a broker “duly authorized 
agents of” the named owner and the purchaser, and 
it was signed by the broker as “agents,” it sufficiently 
discloses execution on behalf of the owner.*+ The 
purchaser is not a party to an agreement signed 
only by a bank to pay over to the vendor part of 
the purchase money deposited with it on the ven- 
dor’s furnishing an abstract satisfactory to the pur- 
chaser’s attorney.*? 


Joint or several contracts. A contract between 
the purchaser and two named parties who agreed 
to sell a specified tract of land is the joint contract 
of the vendors;*® but general provisions indicating 
that a contract naming several vendors is a joint 
undertaking are controlled by special provisions 
which clearly show a separate undertaking.** Where 
the deed was to be made to several purchasers pur- 
suant to negotiations conducted by some of them, 
the inference arises that the liability for the pur- 
chase money is joint and several.t® One who fur- 
nishes money to a purchaser of real estate to re- 
ceive as compensation one half of the profits does 
not become a joint purchaser;*® in order to consti- 


Smith v. Addleman, 7 Blackf. (Ind.) 
119. 


Smith, 172 N.E. 32, 340 Tl. 34. (26) | where the very contract itself pro- By whom conveyance must be made 
An Sen oer Waeiede Bee vides that it contains the whole] generally see infra § 699. 

recorded, reading, ) agreement between the parties. Tull 37. ic Emi 4 
Maude P. Milliken, one dollar, for|y. Lynn, 18 Pa.Dist. 699. Cla, TT NW 483) 62 dowa 182 


which I promised her a deed to our 


30. Bostwick v. Frankfield, 74 N. 


home known as 1133 Race street,” was 
a contract of sale. Hearne v. Mil- 
liken, 198 P. 432, 70 Colo. 184. 


27. Fort v. Richey, 21 N.E. 498, 128 
Til. 502; Beatty v. Burke, 61 So. 1000, 
132 La. 973; Bagley v. Rose Hill 
Sugar Co., 85 So. 539, 111 La. 249; 
Brown v. Massey, 38 S.W. 939, 138 Mo. 
519; Long vy. Colston, 1 Hen.&M. (il 
Va.) 110. 


[a] Rule applied although certain 
terms and conditions of the contract 
are unusual or apparently unreason- 
able if the contract was one which 
the parties had a legal right to make. 
Bagley v. Rose Hill Sugar Co., 35 So. 
539, 111 La. 249. 


[b] Rights of parties.—Where the 
owner of an entire square sells lots 
as having certain dimensions, accord- 
ing to a particular plat, the vendee is 
entitled, as against the owner, his 
heirs, and vendees of other lots, to the 
lots purchased by him, and there is no 
authority which can divest the title 
or reduce the dimensions of the lots 
so acquired. Beatty v. Burke, 61 So. 
1000, 132 La. 973. 


28. Morenhout v. Barron, 42 Cal. 
591. 

[a] Thus a provision in a contract 
for the sale of land that the purchaser 
may make inquiry and satisfy him- 
self with its quality, situation, and 
title, and, if not satisfied, may rescind 
the contract, is solely for the pur- 
chaser’s protection, which he may 
waive; and a conveyance taken by 
him without such inquiry is valid and 


effective. Morenhout v. Barron, 42 
Cal. 591. 
29. Everett v. Marston, 85 S.W. 


540, 186 Mo. 587; Stone v. Lord, 80 N. 
Y. 60; Bostwick v. Frankfield, 74 N.Y. 


Y. 207 (holding that the question of 
merger is one of express or implied 
intention, and also that the equitable 
doctrine which treats the purchaser 
as the owner of the land and the ven- 
dor as the owner of the purchase 
money is not invariable but subject to 
exceptions). 


31. Putnam v. Dungan, 26 P. 904, 
89 Cal. 231; Gumaer v. White Pine 
Lumber Co., 83 P. 771, 11 Idaho 591. 


[a] Bule applied.—The fact that 
several persons unite in a note to a 
bank to procure money for the pur- 
chase of land is not sufficient to show 
a joint interest in all of them in a 
purchase subsequently made by one of 
them with the money procured, since 
such arrangement may as easily have 
been a matter of accommodation. 
cece v. Dungan, 26 P. 904, 89 Cal. 


32. San Felipe Min.’ Co. 
shaw, 49 Cal. 655. 


33. Thompson y. Herring, 13 So. 
398, 45 LaAnn. 991; Godwin v. 
Neustadtl, 7 So. 744, 42 La.Ann. 735; 
Wolf v. Wolf, 12 La.Ann. 529. 


34. "Time of performance see infra 
§§ 234-260. 


25. Wellington Realty Co. v. Gil- 
bert, 131 P. 803, 24 Colo.App. 118. 


[a] Rule applied.—Where a ven- 
dor, by a written contract containing 
every condition necessary to make a 
complete agreement, agreed to sell 
land, and the vendee, who also signed 
the instrument, agreed to purchase 
and pay the purchase price, the con- 
tract was consummated on the date 
of the written agreement. Welling- 
ton Realty! Co. v. Gilbert, 131 P. 803, 
24 Colo. App. 118. 


86. Gaar v. Lockridge, 9 Ind. 92; 


v. Bel- 


To whom conveyance must be made 
generally see infra § 698. 
38. Slattery v. Gross, 
190 P. 577, 96 Or. 554. 

Rights and liabilities of parties 
where there is more than one purchas- 
er see infra § 775. 


1ST ewo00;, 


39. Burns v. Witter, 108 P. 129, 
56 Or. 368. 
40. McClintick vy. Frame, 276 P. 


1033, 98 Cal.App. 338. 


[a] Reason for rule.—‘‘The mas- 
culine includes the feminine and the 
singular includes the plural (Code 
CiveseerOC re eli ee McClintick v. 
heer 276 P. 1033, 1034, 98 Cal.App. 


41. McCartney v. Campbell, 16 P. 
(2a); 729, 216.Cal.. 715. 


42. Kincaid vy. Dobrinsky, 225 Ill. 
App. 85. 

43. Raddatz v. Christner, 173 N.W. 
677, 103 Neb. 621. 


44. Coleman v. Ebeling, 
App.) 138 S.W. 199. 


{a] Tlustration.—Where a _ con- 
tract by P, C, and K, ‘parties of the 
first part,’ and L and EK, “parties of 
the second part,” for the sale of lands, 
recited that the parties of the first 
part agreed to sell to the parties of 
the second part land described, and 
showed that C and K owned and 
agreed to convey the patented lands 
described, and that P owned and 
agreed to convey the school lands, it 
was held that the contract was sever- 
al, and not joint. Coleman y. Ebeling, 
(Tex.Civ.App.) 138 S.W. 199. 


45. Espalla v. Lyon Co., (Ala.) 146 
So. 398. 


46. Hawe v. Higgins, 131 N.W. 937, 
89 Neb. 575. 


(Tex.Civ. 
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tute such a person a joint purchaser it must appear 
that he is to become invested with an interest in 
the title and actual ownership of such real estate.** 
Where a contract provides that, if plans for devel- 
opment of the property fail, the grantees will recon- 
vey it to either of two parties, both of whom agrce 
to return the purchase price, the agreement to re- 


47. Hawe v. Higgins, supra. 

4g. Giventer v. Antonofsky, 205 N. 
Y.S. 287, 209 App.Div. 679. 

49. Recital in deed of quantity of 
land conveyed as covenant see Cove- 
nants § 11. 

50. Ky.—Clifton Land Co. v, Reis- 
ter, 216 S.W. 342, 186 Ky. 155. 


La.—Bergeron v. Daspit, 43 So. 894, 
10238, 119 La. 
Me,—Bradbury v. White, 4 Me. 391. 


N.J.—Naughton y. Elliott, 59 A. 869, 
68 N.J.Eq. 259. 

N.Y.—Nostrand y. Knight, 25 N.E. 
949, 123 N.Y. 614. 


Or.—Horseman y. Horseman, 72 P. 
698, 43 Or. 83. 


’Porto Rico.—Graham v. Arroya, 5 
Porto Rico Fed. 544. 


S.c.—Welch v. Phillips, 12 S.C.bh. 
215. 

Tenn.—Gill v. Reaves, (Ch.A.) 54 S. 
W. 665. 

Wis.—Van Horn vy. Richardson, 24 
Wis. 245. 


Eng.—Clark v. Barnes, [1929] 2 Ch. 
368. é 
And see cases infra this note. 


[a] Particular contracts construed. 
—(1) A contract to sell certain land 
having a distinct boundary and a 
building thereon does not include a 
bulkhead or projection from the build- 
ing extending beyond the designated 
boundary or the land under such pro- 
jection. Cawley v. Jean, 75 N.E. 614, 
189 Mass. 220. (2) A description of 
land as the same land conveyed to the 
vendor by a third party is a represen- 
tation that the land contained the 
number of acres mentioned in the 
deed to the vendor. Boggs v. Harper, 
81 S.E. 943,.45 W.Va. 554. But see 
Holton v. Walter, 6 A. 702, 3 Pa.Cas. 
538 (holding such statement not a 
warranty of quantity, but merely de- 
scriptive). (3) Where vendors own- 
ed two noncontiguous tracts and re- 
sided om only one of them, a contract 
for the sale of land describing it as 
a tract on which the vendors reside in- 
cludes only the one on which they ac- 
tually had their residence. Crook- 
shanks v. Ransbarger, 92 S.E. 78, 80 
W.Va. 21. (4) Where a contract con- 
cerning the sale of land specifically 
described the land and provided for a 
conveyance by warranty deed, the 
Jjand and not the title acquired by the 
‘vendor under a deed was the subject 
matter of the contract. Ickler’ v. 
Mullen, 162 N.W. 954, 196 Mich. 616. 
(5) A contract of sale of a tract de- 
scribed as sixty acres more or less at 
a stated price per acre, the contract 
providing that a survey be made, re- 
quires the vendor to convey the en- 
tire tract, although, on being sur- 
veyed, it was found to contain one 
hundred and seventeen acres. Sea v. 
McLean, 14 Can.S.C. 6382. (6) Where 
a contract to convey included all of 
the vendor’s property, with certain 
specific exceptions, the lands in dis- 
pute not being specified as excepted, 
and the vendor’s father occupied the 
land for ten years after the making 
of the contract without any claim of 
ownership by the purchaser, and no 
transfer by deed was made or called 
for under the contract, and the man- 


the intention of 
deseribed by its 


ager and agent of the purchaser, who 
acted for it in the negotiations, ad- 
mitted that he did not consider the 
land in question to be the property of 
the vendor when the contract was 
made, the land in question was not in- 
cluded in the contract. Allen vy. El- 
lis, 104 N.W. 789, 125 Wis. 565. (7) 
Where the owner of a tract of land, 
in Boston, conveyed a portion of it, 
describing it by metes and bounds, 
and subsequently conveyed, in an- 
other deed, ‘“‘all the right and title to 
the land 1 have in Boston” to a second 
grantee, who registered it before the 
other deed, the portion described in 
the prior deed did not pass to the 
second grantee. Adams vy. Cudahy, 13 
Pick. (Mass.) 460, 25 Am.D. 330. (8) 
Where one agreed to convey a tract 
cut off by a road, in consideration of 
the building of the road in a particu- 
lar location, and afterward conveyed 
the remainder of the tract to a third 
person, he is bound vo convey to the 
first purchaser only the amount in- 
cluded in the-agreement, although the 
road was constructed so as to cut off 
a larger tract. Bent v. Barnes, 78 S. 
E. 374, 72 W.Va. 161. (9) An addition 
to the description in the nature of 
something definitely described and in- 


‘1 timately associated with the lot the 


vendor intended to convey will not be 
omitted as an erroneous addition. 
Kenning v. Walsh, 17 Ont.W.N. 341. 
(10) Where a contract recites the 
payment of ten dollars in hand and 
that defendant agreed to sell his un- 
divided one-fifth part of* Schnell’s 
First addition, ete., with a further 
provision that all moneys due him 
from the addition syndicate should be 
paid, etc., there was no ambiguity in 
that statement, and it could refer 
only to real estate, and did not in- 
clude notes and cash, the proceeds of 
prior sales of land in the addition. 
Murphy v. Schnell, 93 N.E. 738, 248 
Ill. 182. (11) Although the descrip- 
tion in the first part of a deed is, 
“Being the land allotted to B.” ina 
eertain case, “as shown by the min- 
utes of said court,” yet it being fur- 
ther recited, ‘For a full description, 
reference is made to the deed made 
me by H.,” place of record of which 
is stated, and no claim being made by 
the grantee for the land included in 
the first description, but not in the 
second, until more than three years 
after the sale, and after payment of 
one half the purchase price, and the 
grantee having lived on the land con- 
tained in the second description, as 
tenant of the grantor, for a year be- 
fore the sale, with others in posses- 
sion of the other land, close at hand, 
it will be held that the grantee knew 
that he was not getting, and that the 
grantor was not proposing to sell to 
him, the other land, which the grantor 
did not then own. Gill v. Reaves, 
(Tenn.Ch.A.) 54 S.W. 665. 


[b] Particular words construed.— 
(1) “Approximately,” in a description 
of the size of a lot in a land contract, 
means nearly correct. Hartsman vy. 
Mueller, 218 N.W. 854, 195 Wis. 485. 
(2) In a contract for the sale of land, 
words in description “however other- 
wise bounded” are equivalent to “now 
or formerly” applied to names of ad- 
joining proprietors, and do not indi- 
cate an intention not to describe prop- 
erty lines. Le Witt v. Park Ecclesias- 


construction of the agreement.°° 


pay is joint only.*§ 
[§ 213] E. Subject Matter*°—1. Particular Land 


and Amount Included. 
amount thereof covered by the contract depends on 


The particular land and 


the parties as shown by a proper 
If the realty is 
popular or customary name, it in- 


tical Soc., 130 A. 387, 103 Conn. 285. 
(3) A recital in a bond for a deed that 
“said M. having this day executed a 
bond to them thereby agreeing to con- 
vey . piece of land north of and 
adjacent to said premises” is no part 
of a description previously made in 
the bond, the words “adjacent to” not 


necessarily implying “adjoining” or 
“contiguous.” Vermont Marble Co. v. 
Bastman, 101 A. 151, 91 Vt. 425. (4) 


“Where, in a_contract for the sale of 
real estate, the description of the 
property is followed by the words, 
‘and riparian rights,’ but the contract 
expressly provided that the vendee 
was to accept title from the vendor 
‘as abstract now shows same to be’ 
and the vendor delivers an abstract 
of title of the property to the vendee 
contemporaneously with the execu- 
tion of the contract, the contract must 
be construed in connection with such 
abstract, and the words ‘and riparian 
rights’ should be construed to mean 
such riparian rights, if any, as are 
shown by the abstract to be vested in 
the vendor.’ Marshall v.. Hartman, 
(Fla.) 139 So. 441. (5) A description 
of property as a certain lot of ‘“‘Crois- 
sant Park” is not a warranty that the 
property was located in a park, it be- 
ing intended only as the name of a 
section or subdivision. Keating v. 
Woods-Young Co., 155 S.E. 206, 42 Ga. 
App. 63. (6) A receipt for the pur- 
chase money of land reciting its 
southerly boundary as ‘18 inches 
from the north side’ of defendant’s 
garage means eighteen inches dis- 
tant from every point on the north 
side of the garage, although the front- 
age of ‘70 feet more or less” was 
thereby extended to seventy-seven 
and seven-tenths feet. Ohl v. Walder. 


134 A. 844, 100 N.J.Ilq. 350. (7) Soa 
contract for sale of “the northerly 
fifty (50) feet measuring parallel 


with the northerly line of premises 
described” in grantor’s deed embraces 
a strip of and fifty feet wide across 
the entire northerly end of the gran- 
tor’s premises, with the southerly line 
parallel with, and fifty feet distant 
from, the northerly line, although, 
because the north and south lines 
crossed the street boundary at an an- 
gle, this would give grantee’a street 
frontage of fifty-eight feet. Stone- 
Hood Awning Co. v. Zipp, 203 N.Y.S. 
691, 122 Misc. 701 [aff 206 N.Y.S. 965, 
210 App.Div. 866 (aff 148 N.E. 719, 
240 N.Y. 594)] (holding also that a 
blueprint plot incorporated in the 
contract by reference described a lot 
having a frontage of fifty feet on the 
street, which, because the north and 
south lines intersected the street at 
an angle, made the lot forty-two feet 
wide instead of fifty feet wide, as 
provided by the contract). (8) Where 
a contract of sale of land described 
the property as “my property, con- 
sisting of’ eighty-five acres, more or 
less, in a certain county and district, 
the words quoted prima facie meant 
that the seller had a distinct tract 
of about eighty-five acres located at 
the place designated. Lyle y. Phil- 
lips, 81 S.E. 867, 141 Ga. 618. (9) A 
contract providing for transferring 
two “building lots’ means two lots 
fifty feet in width, where the proof 
shows that building lots were con- 
sidered as being of that width only. 
Herriford vy. McKinley, 14 S.Ww.(2d) 
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cludes the whole of the realty known or designated 
by such name,°! as where the property is described 
as a certain farm,®? or a certain tract,°? or certain 
mill property,®* and a description of a tract of land 
by street number®® or lot number®® passes the entire 
tract. So, where the property is sufficiently described 
by metes and bounds, words of additional descrip- 
tion will not vitiate the description.®? 
description in a contract will ordinarily prevail over 
a general one,°® and, if necessary, the latter will 
be rejected as surplusage,®® except in cases where 


there is some obvious mistake or 


Where there is a discrepancy in a description be- 
tween the distance and a fixed known monument, 
such as a fence, wall, building, or other specified ob- 
ject, the latter must prevail over the former;** and 
ealls for adjoiners govern where there is no dis- 
erepancy, although the land is also described by 
A clear description in the 


courses and distances.°? 


1056, 228 Ky. 275. (10) A description 
as “Lots 1 to 4” includes lots 1 and 
4. Quail v. Beatty, 5 Alta.L. 482, 9 
Dom.L.R. 784. (11) A provision that 
land should be ninety-five per cent 
“plow land’ requires it to be tillable. 
Govier v. Brechler, 149. N.W. 740, 159 
Wis. 157. (12) An agreement to sell 
to a railroad company at a certain 
price per foot “the land which they 
might take,’ designating its location. 
is not a contract for the sale of the 
land generally, but only for such as 
the company might take in the exer- 
cise of the authority conferred upon 
it. Boston, ete., R. Co. v. Babcock, 3 
Cush. (Mass.) 228. (13) A contract 
to convey a tract to be so surveyed as 
to include the dwelling house of the 
party who is to receive the convey- 
ance, and “also the fields and fenced 
lands in front of and about said 
house,” does not by its terms include 
a “corral” on the land. MHearst v. 
Pujol, 44 Cal. 230. 


[ce] Under a contract to sell “all 
the lands held and owned” by the 
vendor and to give a warranty deed 
therefor, the purchaser is not entitled 
to a reduction on the purchase-price 
for land the title to which is imper- 
fect, but which is not encumbered by 
a valid lien. Thompson v. Noble, 65 
N.W. 746, 108 Mich. 26. 


Jones v. Gardner, 10 Johns. (N. 
Y.) 266: Welch.Pub. Co. v. Johnson 
Realty Co., 89 S.E. 707, 78 W.Va. 350, 
L.R.A.1917A 200; Van Horn v. Rich- 
ardson, 24 Wis. 245. 


{a] Tract as entity.—A town lot 
is an entity, and a description of it 
in the sale is not restricted by a fur- 
ther descriptive matter giving dimen- 
sions without intimation of an intent 
to sell less than the entire lot. Welch 
Pub. Co. v., Johnson Realty Co., 89 
S.B. 707, 78 .W-Va. 350;.L.R.A.1917A 
200. 

52. Mansfield v. Hodgdon, 17 N.E. 
544, 147 Mass. 304; Jones v. Gardner, 
10 Johns. (N.Y.) 266; Wood v. Jones, 
TePas 478. 


53. Maxwell v. Willingham, 28 S. 
EB. 672, 101 Ga. 55. 


{aJ] Thug a contract describing 
the land as “‘the Peterman tract” con- 
taining ‘‘about” so many acres, and 
providing for a survey, and that the 
land should be “paid for according to 
the amount shown thereby,” is a con- 
tract to purchase the entire tract. 
Maxwell v. Willingham, 28 S.E. 672, 
101 Ga. 55. 


54. Louisiana State Rice Milling 
Co. v. Kaplan, 121 So. 188, 168 La. 50; 
Nostrand v. Knight, 25 N.E. 949, 123 
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N.Y. 614; Van Horn v. Richardson, 
24 Wis. 245. 
[a] Mllustrations.—(1) A contract 


fo sell the bargainee all the bargain- 
or’s interest in ‘‘the property known 
as the mill property, now owned and 
oecupied aS common and undivided 


by. said parties,’’ covers all the bar- 
gainor’s interest in the lands on 
which the mill stood, or adjacent 


thereto, and necessary for its use, and 
actually used with it, although a 
portion thereof was owned by the bar- 
gainor in severalty. Van Horn v. 
Richardson. 24 Wis, 245. (2) A con- 
tract to sell “the property Mill A.” 
giving its location “the grounds 
measuring together with lot 
bounded,” giving boundaries, is a con- 
tract to sell the mill, and the land 
on which it is located, and not merely 
the lots with such improvements as 
are actually thereon. Louisiana. State 
Rice Milling Co. v. Kaplan, 121 So. 
188, 168 La. 50. 


55. Shottuck v. Cunningham, 31 A. 
136, 166 Pa. 368. 


fa] Illustration.—A contract to 
sell land described as “all that cer- 
tain lot or piece of ground known as” 
a certain number on a certain street, 
and stating the dimensions of the 
frontage and depth, is not restricted 
to a rectangle of the dimensions given 
but includes the entire lot where it is 
irregular in shape and all used for 
one purpose, and the extensions be- 
yond the lines of the dimensions giv- 
en are not separated by fences. Shat- 
tuck v. Cunningham, 31 A. 136, 166 
Pa. 368. 


56. Schreiber v. Straus, 147 Ill. 
App. 581. 
{a] Lot number and further de- 


scription.—A contract for the sale 
and conveyance of real property, 
which describes the same by lot num- 
ber and by the further description as 
to the location of the property as “be- 
ing the northwest corner of West 
Fourteenth and Halsted streets,” and 
which contains no reference to cours- 
es or distances or designation of area, 
is 4 contract to convey so much land 
as is shown by the public records to 
be contained in the lot so described. 
Schreiber vy. Straus, 147 Ill.App. 581. 


57. Champion v. White, 5 Cow. (N. 
Ye) 509: 


[a] Illustration.—Where property 
was described as “all that certain 
piece or parcel of land in H., being 
all that part of lot 44, owned by them 
(the vendor) that lies south of the 
Watertown road, bounded easterly, 
southerly and westerly by the lines 


Interest of particular persons. 
is described as belonging to several persons named, 
it will not ordinarily be construed as embracing land 
owned by one of the parties alone,®? although the 
rule is otherwise where such land is included in 
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contract is controlling over others which are inac- 
curate and not clear.®% 
are sold with fixed boundaries to different purchas- 
ers, such boundaries will control if there be a de- 
ficiency in the whole tract.®* 
agreement for the sale of land which is part of a 
town plat, and of which the lines and boundarics 
are obscurely described, the sale should be consid- 
ered as made with reference to the plat.®° 
tract for the sale of real estate describing the sub- 
ject matter of the sale as a house and lot situate 
in 2, certain town in which the vendor owns but one 
house and lot will be construed as referring there- 


Where portions of a tract 


In construing an 


A con- 


Where the land 


of the lot, as surveyed and established 
by R. M,” the words “owned hy them” 
were mere words of description, not 
of restriction, and do not confine the 
vendee to what the vendors owned, if 
this was less than the lines included. 


Champion v. White, 5 Cow. (N.Y.) 
509. 
58. Petty v. Fidelity Union Trust 


Col,-263) IN: YES. 23S: PA ppeDiven Os 


59. Ickler v. Mullen, 162 N.W. 954, 
196 Mich. 616; Petty v. Fidelity Un- 
on Best Co., 263 N.Y.S. 1, 288 App. 

iv. 96. 


[a] Illustration.—Where a_ con- 
treet concerning the sale of land con- 
tained a description of the land, a 
statement following such description 
that the purpose of the contract was 
to sell the same land acquired by the 
vendor under a certain deed was sur- 
plusage. Ickler v. Mullen, 162 N.W, 
954, 196 Mich. 616. 


60. Petty v. Fidelity Union Trust 
Co., 263 N.Y.S. 1, 238 App.Div. 96. 


61. White v. Williams, 48 N.Y. 344 
{rev 48 Barb. 222]. 


62. Cox v. Couch, 8 Pa. 147. 


63. Eastwood v. Ashton, [1915] A. 
C. 900. 

[a] Bule applied.—Where the par- 
cels were described in four different 
ways: First, by the name which the 
premises bore; secondly, by their 
acreage; thirdly, by the names of the 
occupiers; and fourthly, by delinea- 
ticn and tint on a plan indorsed on 
the deed, and the first three descrip- 
tions were all more or less inaccurate. 
the plan, being a perfectly definite 
delimitation of the land expressed toa 
be conveyed by the deed, must pre- 


vail. Eastwood v. Ashton, [1915] A, 
(5 SSUUS ; 
64. Blane vy. Duplessis, 13 La. 334. 
65. Andrews v. Bell, 56 Pa. 343. 


Reference in contract to map, plat, 
eur eee or other instrument see infra 
14. 


§ 
66. Bartlett v. Johnson, 108 S.E. 
431, 89 W.Va. 45. 


67. Head v. Hunnicutt, 55 So. 161. 
172 Ala. 48; Urket v. Coryell, 5 Watts 
& S. (Pa.) 60. 


[a] Thus a contract between the 
two sole owners of the property and 
stock of a corporation made for the 
purpose of winding up the affairs of 
the corporation and of dividing the 
assets owned by the two parties or 
belonging to the corporation, which 
provides in one item for the convey- 
ance of all the lands and timber 
rights “held in the names of Hunni- 
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the designation given of the lands sold.** Where 
the vendor is not the sole owner of the property, but 
the contract does not on its face purport to be made 
for or on behalf of others, it will be construed as a 
contract for the vendor’s interest alone,®® and it will 
not be implied that he acted as agent or attorney for 
others interested in the property;’° but if he has 
power to make such sale, the coowner cannot repu- 
diate it on the ground of a private agreement be- 
tween them that such conveyance would not be made 
unless the purchaser also took certain other prop- 
erty, where the purchaser had no notice of such 
agreement.71_ A contract of sale made by an exec- 
utor under a power contained in a will will be con- 
strued as relating only to such estate or interest as 
the testator had and not as imposing any personal 
obligation as to title upon the executor.’” 

Practical construction by parties.7* When the in- 
tent is doubtful, the construction placed on the de- 
scription by the parties, or by one of them with the 
assent of the other, furnishes a rule of interpreta- 
tion.”4 

Warranty of quantity is not implied in a sale of 
land, but must be inserted in the contract or deed.”° 


[§ 214] 2. Reference in Contract to Other In- 
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strument. A reference in a contract of sale to an- 
other instrument, such as a map, plat, survey, rec- 
ord, and the like, incorporates such other instru- 
ment in the contract of sale.7* Such reference im- 
plies an agreement that the instrument thus incor- 
porated as a part of the contract shows the true 
state of facts,‘7 and the description in the contract 
includes the boundaries as shown in the incorporat- 
ed plat or map,*® but it has been held not to in- 
clude easements shown therein.?® If the contract 
does not provide for a resurvey or otherwise show 
a contrary intention, the quantity as shown by the 
survey or instrument referred to will, in the absence 
of fraud, control;8® but a mere reference to a plan, 
in the descriptive part of a deed of a lot of land, 
does not import a stipulation by the grantor that 
the plan shall not, in any respect, be subsequently 
changed in parts not adjacent to the land sold;*! and 
where the premises are described by metes and 
bounds, and that is followed by a reference to some 
other writing for a further description, the latter can- 
not ordinarily be looked to to enlarge the former.*? 
So, where there is a deseription in the contract 
complete in itself which conflicts with a blueprint 
incorporated therein by reference, the description 
should prevail over the blueprint.$* 


cutt & Neal, W. A. Neal and J. W. 
Hunnicutt in Bibb county,’ means a 
conveyance of lands held in the firm 
name of Hunnicutt & Neal or J. W. 
Hunnicutt and W. A. Neal jointly, and 
not of land held in the name of J. W. 
Hunnicutt or W. A. Neal alone. Head 
vy. Hunnicutt, 55 So. 161, 172 Ala. 48. 


68. Van Horn v. Richardson, 24 
Wis. 245. 
[a] Thus a contract to convey land 


held by the vendor in common. in- 
cludes land held in severalty which 
falls within the designation given of 
the lands sold as “the mill property.” 
Van Horn v. Richardson, 24 Wis. 245. 


Linville v. Langford, 47 S.W. 
248, 20 Ky.L. 590; Raudabaugh v. 
Hart, 55 N.E. 214, 61 Ohio St. 73, 76 
Am.S.R. 361. 

70. Linville v. Langford, 47 S.W. 
248, 20 Ky.L. 590; Raudabaugh v. 
Hart, 55 N.E. 214, 61 Ohio St. 73, 76 
Am.S.R. 361. 

71. Cline v. James, 109 F. 961, 48 
CiCrA, 56u hati, 101 By 7371. 

72. Twitty v. Lovelace, 2 S.E. 661, 
ST IN. C54. 

73. Practical construction by par- 
ties gencrally see supra § 209. 


74. Rosenblath vy. Marabella, 3 La. 


App. 584; Berlind vy. Tipograph, 
(Que.) 18 Dom.L.R. 258. 
75. Halsey v. 


Minnesota-South 
Carolina Land & Timber Co., 28 5 
(2a) 720. 

76. Ala.—Sayre v. 
157, 86 Ala. 151. 


Ark.—Phelps v. Henry, 15 Ark. 297. 


Mo.—Hahn y. Cotton, 37 S.W. 919, 
136 Mo. 216. 


N.Y.—Stone-Hood Awning Co. v. 
Zipp, 203 N.Y.S. 691, 122 Misc. 701 
[aff 206 N.Y.S. 965, 210 App.Div. 866 
(aff 148 N.E. 1719, 240 N.Y. 594)]; 
Stirn v. 293 Avenue B Corporation, 
231 N.Y.S. 2:25, 224 App.Div. 458. 


Pa.—Andrews v. Bell, 56 Pa. 343; 
Philips v. Scott, 2 Watts 318. 
Wash.—Moore vy. Clarke, 289 P. 520, 
157 Wash. 573. 
Eng.—Gordon-Cumming v. Houlds- 
worth, [1910] A. C. 537; Re Freeman, 


Wilson, 5 So. 


97 L.T.Rep.N.S. 39. 


[a] Rule applied.—(1) Where a 
contract containing no reservation re- 
fers to another contract, under which 
the vendor claims title, which does 
contain reservations, such reserva- 
tions become part of the contract. 
Neilson v. Morgan, (Alta.) [1925] 3 
Dom.L.R. 329; McLean v. Standard 
Trusts? .Co.~iCAlta.) 609319) 2) Domes 
R. 463. (2) An incomplete descrip- 
tion in a receipt for an initial pay- 
ment on a sale of land, which de- 
scribed the property by lot and block 
number, and as being 25 feet on a 
designated street, may be read with 
correspondence and documents with 
which it is connected, so as to shew 
in what municipality the lot was and 
to what registered plan the lot and 
block numbers applied. Selkirk Land 
and Investment Co. v. Robinson, 23 
Man. 774, 13 Dom.L.R. 936, 25 West 
L.R. 392. 


[b] Word “survey” applies as well 
to the map or plat showing the result 
of the actual examination of the 
ground as to the examination itself. 
ye v. Cotton, 37 S.W. 919, 136 Mo. 


77. Phelps v. Henry, 15 Ark. 297; 
Katzin v. Kruvant, 135 A. 918, 100 N. 
J. Eq. 569 [aff (Ch.) 133 A. 516]; 
Philips v. Scott, 2 Watts (Pa.) 318; 
Fleet v. Hawkins, 6 Munf. (20 Va.) 
188. And see cases infra this note. 


[a] Encroachments shown in sur- 
vey.—A contract to purchase land re- 
ferred to as “better descrihed” in a 
certain survey requires the purchaser 
to take title as shown by the survey, 
including alleged encroachments 
shown thereon. Katzin v. Kruvant, 
135 A. 918, 100 N.J.Eq. 569 [aff (Ch.) 
138 A. 516). 


{b] Particular contracts construed. 
—(1) Under an agreement for the 
purchase of property, read together 
with the map attached, it was held 
that the purchaser was buying and 
the vendor was selling the property 
within the continuous line of the sur- 
vey, including, as an unbroken part 
thereof, a dock. Composite Metal 
Lath Co. v. Glasco Ice Co., 157 N.Y.S. 
363, 171 App.Diy. 221 [aff 121 N.E. 860, 
224 N.Y. 684]. (2) In a contract to 


convey a farm “consisting of two hun- 
dred (200) acres, more or less, . . . 
more particularly described” in a 
deed specified, as “‘particularly” is de- 
fined as “in a particular manner; 
expressly with a specific reference or 
interest; in particular; distinctly,’ 
the term ‘“‘more particularly describ- 
ed” must mean exactly described. 
Sweet v. Marsh, 117 N.Y.S. 930, 133 
App.Div. 315. 


78. Moore v. Clarke, 289 P. 520, 157 
Wash. 573. 


79. Moore v. Clarke, supra. 

80. Lantz v. Howell, 107 S.E. 437, 
181 N.C. 401; Philips v. Scott, 2 Watts 
(Pa.) 318; Fleet v. Hawkins, 6 Munf. 
(20 Va.) 188. 

81. 
167. 

82. Sanger v. Roberts, 48 S.W. 1, 
92 Tex. 312. 


[a] Rule applied.—Where a petition 
to foreclose a vendor’s lien described 
the land as a certain square, and re- 
ferred to a certain deed as containing 
a better description, and the deed de- 
scribed the square, and, in addition 
thereto, an adjoining rectangle, it was 
held that the reference in the peti- 
tion did not enlarge the description 
therein so as to embrace the rectan- 


Coolidge vy. Dexter, 129 Mass. 


gle. Sanger v. Roberts, 48 S.W. 1, 
92 Tex. 312. 

83. Stone-Hood Awning Co. _ v. 
Zipp, 203 N.Y-.S. 691, 122 Misc. 701 


[aff 206 N.Y.S. 965, 210 App.Div. 866 
(aff 148 N.. 719, 240 N.Y. 594)]. 


[a] Reason for rnle.-—Where there 
are two descriptions of land, and one 
is complete and sufficient in itself, 
and the other, which is subordinate 
and superadded, is incorrect, the in- 
eorrect description is rejected as sur- 
plusage, and the correct description 
is allowed to stand alone. Stone-Hood 
Awning Co. v. Zipp, 203 N.Y.S. 691, 
122 Misc. 701 [aff 206 N.Y.S. 965, 210 
App.Div. 866 (aff 148 N.E. 719, 240 N. 
Yonogsne 


Abatement of purchase price for 
deficiency see infra §§ 754-760. 


Action for breach of contract for 
deficiency see infra § 1647. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 215] 


[§ 215] 3. Sale in Gross or by Acre*+—a. In Gen- 
eral. Contracts for the sale of land are of two kinds, 
usually termed “sales in gross” and “sales by the 
A sale in gross is one without regard to 
quantity,°*> sometimes termed a “contract of haz- 
ard;’8? and a sale by the acre is one of a specific 
The distinction does not depend entirely 
on whether the payment is to be made in a gross 
sum or at so much per acre,®® or on the fact or mode 
of specifying the quantity of the land,®® but the 
proper solution of the question as to whether a sale 
is by the acre or in gross depends on whether the 


aere.’’85 


quantity.*® 


84. Recovery of overpayment in 
case of deficiency see infra § 1576. 


85. Harrison vy. Talbot, 2 Dana 
(Ky.) 258; Young v. Craig, 2 Bibb 
(Ky.) 270; O’Connell v. Duke, 29 Tex. 
299, 94 Am.D. 282; Pratt v. Bowman, 
LZ S:B 210; 87 Wve. Til: 


86. Miller v. Moore, 187 P. 763, 764, 
45 Cal.App. 283 [cit Cyc]. 


[a] Other definitions.—(1) ‘A sale 
in gross, when applied to the thing 
sold, means a sale by the tract, with- 
out regard to quantity, and is in that 
sense a contract of hazard.’ Yost v. 
Mallicote, 77 Va. 610, 616. (2) “Where 
the sale is of a specified tract, by 
name or description, each party risk- 
ing the quantity.” Harrison v. Tal- 
bot, 2 Dana (Ky.) 258, 261; Young v. 
Craig, 2 Bibb (Ky.) 270, 271; O’Con- 
nell v. Duke, 29 Tex. 299, 312, 94 Am. 
D. 282. (3) “The very gist of a sale 
of a tract of land in gross is that it 
is a sale of the land within the bound- 
aries of the tract at a fixed price, re- 
gardless of the fact that either the 
vendor or the vendee, or both of them, 
may prove to have been mistaken as 
to the acreage.” Original Ampthill 
Development Corporation v. Gath- 
right, 153 S.E. 897, 904, 154 Va. 557. 


ib] “Sales in gross may be sub- 
divided into various subordinate 
classifications: First—Sales strictly 


and essentially by the tract, without 
reference, in the negotiations or in 
the consideration, to any estimated 
or designated quantity of acres. 
Second—Sales of the like kind, in 
which, though a supposed quantity 
by estimation is mentioned or re- 
ferred to in the contract, the refer- 
ence was made only for the purpose 
of description, and under such cir- 
cumstances, or in such a manner as to 
shew that the parties intended to risk 
the contingency of quantity, what- 
ever it might be, or how-much-soever 
it might exceed, or fall short of, that 
which was mentioned in the contract. 
Third—Sales in which it is evident, 
from extraneous circumstances of lo- 
cality, value, price, time, and the con- 
duct and conversations of the parties, 
that they did not contemplate, or in- 
tend to risk more than the usual rates 
of excess or deficit in similar cases, 
or than such as might be reasonably 
calculated on as within the range of 
ordinary contingency. Fourth—Sales 
which, though technically deemed 
and denominated sales in gross, are, 
in fact, sales by the acre, and so un- 
derstood by the parties.” Harrison 
v. Talbot, 2 Dana (Ky.) 258, 266 [quot 
Sibley v. Hayes, 70 S.W. 538, 541, 96 
Tex. 78; O’Connell v. Duke, 29 Tex. 
299, 312, 94 Am.D. 282]. See to similar 
effect Morris v. McDonald, 245 S.W. 
903, 196 Ky. 716. See also Pratt v. 
Bowman, 17. S.E. 210, 37 W.Va. 715 
(recognizing only the first three class- 
es). 

87. Green v. Taylor, 10 F.Cas.No. 
5,761, 3 Hughes 400; Miller v. Moore, 
P. 763, 764, 45 Cal.App. 283 [cit 
Cyc]; Shoemaker v. Cake, 1 S.E. 387, 
; Cunningham v. Millner, 82 
Va. 526; Norfolk Trust Co. v. Foster, 
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be considered.?? 


718 Va. 418; Yost v. Mallicote, 77 Va. 
610; Russell v. Keeran, 8 Leigh (35 
Southern v. Sine, 123 S.E. 436, 
95 W.Va. 634; Newman v. Kay, 49 S. 
E. 926, 57 W.Va. 98, 68 L.R.A. 908. 

88. Coppage v. Equitable Guaran- 
tee & Trust Co., 102 A. 788, 11 Del.Ch. 
373; Harrison v. Talbot, 2 Dana (Ky.) 
258,261; Young v. Craig, 2 Bibb 
(Ky.) 270; O’Connell v. Duke, 29 Tex. 
299, 312, 96 Am.D. 282. 

[a] Sale by front foot, like a sale 
by the acre, is a sale according to 
quantity, as distinguished from a sale 
in gross. Coppage v. Equitable Guar- 
antee & Trust Co., 102 A. 788, 11 Del. 
Ch. 373. 

[b] Sales by acre may be subdi- 
vided into: First, Sales by the acre 
so expressed in the conveyance; and 
second, sales by the acre according to 
the positive understanding and agree- 
ment of the parties but not so ex- 
pressed in the conveyance. Pratt v. 
Bowman, 17 S.E. 210, 37 W.Va. 715. 

{c] Warranty distinguished.—A 
sale by the acre differs from a war- 
ranty by the purchaser in this, that 
in a sale by the acre the purchaser 
must pay for a surplus as well as the 
vendor abate for a deficiency; but in 
a warranty, while the vendor must 
abate for a deficiency, he cannot re- 
cover for a surplus. Crislip v. Cain, 
19 W.Va. 438. 


89. Miller v. Moore, 187 P. 763, 764, 
45 Cal.App. 283 [cit Cyc]. 

Sale for gross sum without specify- 
ing quantity see infra § 216. 


90. Miller v. Moore, 187 P. 763, 764, 
45 Cal.App: 283 [cit Cyc]. 

Effect of specifying quantity see in- 
fra §§ 217, 218. 


91. Roberts v. Groover, 119 S.E. 
696, 156 Ga. 386; Beall v. Berkhalter, 
26 Ga. 564. 

fa] Rule applied.—If, after a de- 
scription of a tract identifying the 
premises either by metes and bounds 
or monuments, there appears a 
statement of the quantity aS so many 
acres, more or less, such a sale is one 
by the tract; but where the first 
statement is a covenant to sell a defi- 
nite and exact number of acres, nei- 
ther more nor less, the description 
thereafter following not stating any 
metes or bounds, the quantity is of 
the essence of the contract. Roberts 
v. Groover, 119 S.E. 696, 156 Ga. 386. 


[b] Though a deed on its face in- 
dicates a sale in gross, it may be 
shown, under appropriate allegations 
of fraud, misrepresentation, or mu- 
tual mistake, that it was in fact a 
sale by the acre. Ross v. Brewer, 
(Tex.Civ.App.) 251 S.W. 307. 

92. U.S.—Lawson y. Floyd, 8 S.Ct. 
409, 124 U.S..108, 31 L.Ed. 347. 

Ala.—Cox v. Collins, 88 So. 440, 442, 
205 Ala. 491 [cit Cyc]. 

Cal.—Miller v. Moore, 187 P. 
764, 45 Cal.App. 283 [cit Cyc]. 

Del.—Coppage v. Equitable Guaran- 
bee & Trust Co., 102 A. 788, 11 Del.Ch. 
373. 
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quantity of land is of the essence of the contract’? 
and on the intention of the parties as shown by a 
proper construction of the contract;®? and all the 
facts and circumstances connected with the trans- 
action tending to show what their intention was may 


Some courts, in eases where the 


contract is ambiguous, favor a construction of the 
contract as a sale by the acre,®* particularly where 
there is a specification as to quantity,®® while others 
favor a construction as a sale in gross. 
struction that the sale is in gross is not favored in 
contracts relating to the sale of city lots.°’ The fact 


96 A con- 


N.Y.—Wilson v. Randall, 67 N.Y. 


338 [aff 7 Hun 15]. 

Tenn.—Rich v. Scales, 91 S.W. 50, 
116 Tenn. 57; Hall v. McCammon, 
(Ch.A.) 37 S.W. 1026. 

Va.—Original Ampthill |Develop- 
ment Corporation v. Gathright, 153 
S..' 897, 154 Va. 557; |. McComb Vv. 
Gilkeson, 66 S.B. 77, 110 Va. 406, 135 
Am.S.R. 944; Farrier v. Reynolds, 13 
S.E. 393, 88 Va. 141; Norfolk Trust 
Co. v. Foster, 78 Va. 413; Benson v, 
Humphreys, 75 Va. 196. 

W.Va.—Winton v. McGraw, 54 S.E. 
506, 60 W.Va. 98; Crislip v..Cain, 19 
W.Va. 438. 

[a] Deed not controlling.—‘‘In de- 
termining whether the sale was by 
the acre, the deed will not control, 
but the parties may go behind it and 
prove the contract of which the deed 
was intended by the parties as an ex- 
pression.” Rich v. Scales, 91 S.W. 50, 
51,:116 Tenn. 57. 

93. U.S.—Lawson v. Floyd, 8 S.Ct. 
409, 124 U.S. 108, 31 L.Ed. 347. 

Ala.—Cox v. Collins, 88 So. 
442, 205 Ala. 491 [cit Cyc]. 

Del.—Coppage v. Equitable Guaran- 
tee & Trust Co., 102 A. 788, 11 Del.Ch. 
Sites 

Pa.—Smith v. Evans, 6 Binn. 102, 
6 Am.D. 436. 

Va.—McComb v. Gilkeson, 66 S.E. 
77, 110 Va. 406, 1385 Am.S.R. 944; 
Benson v. Humphreys, 75 Va. 196. 


Evidence affecting question as to 
whether sale is by acre or in gross 
see infra § 279. 

94. Coppage v. Equitable Guaran- 
tee & Trust Co., 102 A. 788, 11 Del. 
Ch. 373; Findlay v. State, (Civ.App.) 
238 S.W. 956 [reh overr (Civ.App.) 
239 S.W. 996, and aff 250 S.W. 651, 113 
Tex. 30]; McComb v. Gilkeson, 66 5S. 
B. 77, 110 Va. 406, 185 Am.S.R. 944; 
Grayson v. Buchanan, 13 S.E. 457, 88 
Va. 251; Norfolk Trust Co. v. Foster, 
78 Va.'413; Benson v. Humphreys, 75 
Va. 196; Nelson v. Carrington, 4 Munf. 
(18 Va.) 332, 6 Am.D. 519. 


[a] “he tendency of modern de- 
cisions is to construe sales of lands 
to be by the acre. Such, in fact, they 


440, 


generally are.” Findlay v. State, 
(Civ. App.) .238 S.W. 956, 961 [reh 
overr (Civ.App.) 239 S.W. 996, 


and 
aff 250 S.W. 651, 113 Tex. 30]. 


95. See infra § 217. 


96. Winton v. McGraw, 54 S.E. 506, 
60 W.Va. 98; Crislip v. Cain, 19 W. 
Va. 438. 


97. Von Bargen v. Ginsberg, 218 N. 
Y.S. 601, 218 App.Div. 545 [rev 214 
N.Y.S.. 1, 126 Misc. 702 (aff 157 N.E. 
894, 245 N.Y. 647)]; Siebel v. Cohen, 
54 N.Y.Super. 436. 


{a] Reasons for rnie.—‘In the pur- 
chase of a city lot, the quantity of 
space can seldom be accurately de- 
scribed by visible metes and bounds, 
as may be done in the case of the pur- 
chase of a tract of farm land. The 
usual and only accurate and reliable 
mode of measurement of a city lot is 


660 [66 C.J.] 


that the parties subsequently agree to a survey,?® 
or that the contract provides for a survey or right 
of survey,®® tends to show a sale by the acre; and 
the fact that a survey is expressly dispensed with 
tends to show a sale in gross.2, Where the contract 
expressly provides for the right to survey but the 
parties choose to close the transaction without any 
survey, the sale is in gross. Whether the purchase 
price is an exact multiple of the number of acres 
is also a fact that may be considered,+ but is by 
no means conclusive.® A contract of sale originally 
by the acre may be subsequently so modified as to 
convert it into a sale in gross. Where a bond for 
title of land sold by the acre describes it as so many 
acres, and not by land numbers, but the deed indi- 
cates a sale in gross, the bond will control.’ 


[§ 216] b. Sale for Gross Sum without Specifying 
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[§§ 215-217 


tion as to the quantity of land contained in such 
tract, is a contract for a sale in gross, and does not 
bind the vendor for any particular quantity,’°® not- 
withstanding both parties may have thought the 
quantity to be greater than it was. 

[§ 217] c. Effect of Specifying Quantity1?—(1) 
In General. In some eases it is held that, if the con- 
tract contains a specification of quantity, the pre- 
sumption is that the quantity was material and that 
the sale was by the acre,!* particularly where the 
specification is a distinct statement of a specific num- 
ber of acres,4 and according to some authorities, 
even where the specification is qualified by such ex- 
pressions as “about” or “more or less,”*® although 
other authorities regard the use of such qualifying 
terms as indicating a sale in gross.1° The question 
is, however, one of intention and not to be deter- 
mined merely from the fact or mode of specifying 


Quantity. A contract for the sale of a specified ; 
tract of land for a lump sum, without any specifica- } the quantity.17 The statement of quantity may be 
4 

by feet and inches and this measure- 7. Frank y. Coltraine, 61 Miss. Ky.—Skinner v. Walker, 34 S.W. 

ment is the proper description, and | 606. 233, 98 Ky. 729, 17 Ky.L. 1286; Stans- 
that by which the parties to the con- 8. Sale of definite quantity for| berry v. Simmons, 1 Dana 413. 

SAN a Mave Welregea rs Chasine ta hears gross sum see infra § 218. Neb.—Hart v. Harding, 184 N.W. 46, 
ound, tor e di Z 106 Neb. 428. 

. ; ‘thi 9. Ala.—Hill v. Johnson, 106 So. 

Ppenes more or less in the Wes Wien: | $id, 214 Ala. 194; Cox. v. Collins, 88) | | Tenn=-HallivaMcGaramem (Gham 

ore: . ar 7 So. 440, 205 Ala. 491; Terry v. Rich,| 37 S.W. 1026. 

cause a difference in pecuniary value | = s : 1 g f 

exceeding that of acres of farm land.” 73 So. 76, 197 Ala. 486. Va.—Crawford v. McDaniel, (40 
Siebel v. Cohen, 54 N.Y.Super. 436, Cal.—Harding v. Robinson, 166 P.| Va.) 448. 

437. 808, 810, 175 Cal. 534 [cit Cyc]. fa] oDegeription Uiand iuawaterian 


98. Bierne v. Erskine, 5 Leigh (32 


Ill.—Wadhams v. Swan, 109 Ill. 46; 


statement of quantity distinguished. 
—There is a distinction between a 


Va.) 59. 

99. Clute v. Jones, 28 N.Y. 280; 
Bierne v. Erskine, 5 Leigh (32 Va.) 
59; Nelson v. Carrington, 4 Munf. 
{18 Va.) 332, 6 Am.D. 519. 


1. See cases supra notes 98, 99. 


2. Rogers v. Garnett, 4 T.B.Mon. 
(Ky.) 269; Sibley v. Hayes, 70 S.W. 
DOO LEX COs) 


3. Wolcott v. Moore, 92 N.E. 880, 
46 Ind.App. 427. 


4. Ala.—Cox v. Collins, 88 So. 440, 
442, 205 Ala. 491 [cit Cyc]. 


Ky.—Elliot v. Whaley, 1 A.K.Marsh. 
618. 

Mich.—Burchard y. Frazer, 23 Mich. 
224. 

Va.—Jollife v. Hite, 1 Call 
301, Aim. 519% 


Wevae—Orislip aw.) Cainy. 19 aW.Va. 
438. 

-5. Sweet v. Marsh, 117 N.Y.S. 930, 
133 App.Div. 315; Weaver v. Carter, 
10 Leigh (37 Va.) 37; Crislip v. Cain, 
19 W.Va. 438. 

6 Williford v. Bentley, 5 J.J. 
Marsh. (Ky.) 181; Sibley v. Hayes, 70 
S.W. 538, 96 Tex. 78. 


[a] Tliustrations.—(1) Where the 
contract provided for a survey to as- 
eertain the number of acres, and the 
price per acre was to be ascertained 
by disinterested valuers, the contract 
was for a sale by the acre, but where, 
after the price per acre was deter- 
mined, the parties agreed to abide by 
an old survey showing a certain num- 
ber of acres, the contract was con- 
verted into a risking bargain, so that 
there could be no allowance for a 
deficiency due to an error in the old 
survey. Williford v. Bentley, 5 J.J. 
Marsh. (Ky.) 181. (2) Where the 
original contract called for a survey 
and a sale at a certain price per acre, 
and owing to the difficulty of procur- 
ing a survey the parties agreed on 
a lump sum, the sale was in gross. 
Sibley v. Hayes, 70 S.W. 538, 96 Tex. 
78. : 


(5 Va.) 


Schreiber v. Straus, 147 Ill.App. 581. 

Iowa.—In re Hager’s Estate, 235 N. 
W. 563, 212 Iowa 851. 

IKXy.—Chrisman y. Ford, 237 S.W. 22, 
193) <y.)612% 

La.—Le Breton v. McDonough, 2 
Rob. 461. 

Miss.—Kerr v. Kuykendall, 44 Miss. 
137; Moore yv. Vick, 3 Miss. 746, 32 
Am.D. 301. 

Pa.—Holton v. Walter, 6 A. 702, 3 
ParCasy diac. 


eee sipemg eet v. Bentley, 5 Sneed 


Tex.—Hatch v. De la Garza, 22 Tex. 


Va.—Allen v. Shriver, 81 Va. 174; 
nek v. Cocke, 2 Rand. (23 Va.) 


10. Kerr v. Kuykendall, 44 Miss. 
137; Moore v. Vick, 3 Miss. 746, 32 
Am.D. 301; Original Ampthill De- 
velopment Corporation v. Gathright, 
153 S.E. 897, 154 Va. 557; Tucker v. 
Cocke, 2 Rand. (23 Va.) 51. 


11. Kerr v. Kuykendall, 44 Miss. 
137; Moore v. Vick, 3 Miss. 746, 32 
Am.D. 301; Original Ampthill De- 
velopment Corporation vy. Gathright, 
153 S.8. 897, 154 Va. 557; Tucker v. 
Cocke, 2 Rand. (23 Va.) 51. 


12. Implied covenants as to quan- 
tity generally see Covenants § 11. 


13. Hall v. Graham, 72 S.E. 105, 
112 Va. 560, Ann.Cas.1913B 1257; Mce- 
Comb v. Gilkeson, 66 S.E. 77, 110 Va. 
406, 185 Am.S.R. 944; Hull v. Watts, 
27 S.BE. 829, 95 Va. 10; Boschen v. 
Jurgen, 24 S.E. 390, 92 Va. 756; Gray- 
son v. Buchanan, 13 S.B. 457, 88 Va. 
a Benson vy. Humphreys, 75 Va. 


Presumptions and burden of proof 
generally see infra § 279. 


re Ala.—Minge v. Smith, 1 Ala. 
Ga.—Roberts v. Groover, 119 S.B. 


696, 156 Ga. 386; Bentley v. Barrett, 
106 S.B. 815, 26 Ga.App. 527. 


. For later cases, developments and changes in the law See Annotations, 


statement of quantity which is a mere 
continuation of the description of the 
land and a separate and distinct state- 
ment that the land contains a par- 
ticular number of acres, and in the 
latter case the quantity is material 
and the sale is by the acre. Minge v. 
Smith, 1 Ala. 415. 

15. McComb v. Gilkeson, 66 S.E. 
77, 110 Va. 406, 185 Am.S.R. 944; Pack 
v. Whitaker, 65 S.E. 496, 114 Va. 122; 
Grayson v. Buchanan, 13 S.B. 457, 88 
Ne 251; Benson v. Humphreys, 75 Va. 


16. Ga.—Dorsett v. Roberds, 158 S. 
E. 236, 172 Ga. 545. 


Ky.—Young v. Craig, 2 Bibb 270. 


Md.—Tyson vy. Hardesty, 29 Md. 
305; Hall v. Mayhew, 15 Md. 551; 
Stull v. Hurtt, 9 Gill 446; Hurt v. 


Stull, 3 Md.Ch. 24. 
Mo.—Boxley v. Stevens, 31 Mo. 201. 


Br ee a v. Rose, 16 N.J.Eq. 
N.Y.—Nasha Hetding Corporation 


v. Ridge Bldg. Corporation, 223 N.Y.S. 
2238, :221 App-Div. 238:.. Sweet, . ve 


Marsh, 117 N.Y.S. 930, 133 N.Y.Apn. 


Div. 315; Faure v. Martin, 13 Barb. 
394 [aff 7 N.Y. 210, 57 Am.D. 515]. 


(gece Tone REO OUE, v. Stauft, 77 Pa. 
W.Va.—Anderson v. Snyder, 21 W. 
bea 632; Depue v. Sergent, 21 W.Va. 
Ont.—Wilson Lumber Co. v. Simp- 
son, 23 Ont.L. 253, 19 Ont.W.R. 950, 2 
Ont. Wi R. 199, 22 Ontil, 452) 17eOnte 
W.R. 820, 2 Ont.W.R. 410. 


17. U.S.—Lawson v. Floyd, 8 S.Ct. 
409, 124 U.S. 108, 31 L.Ed. 347. 


Ala.—Cox y. Collins, 88 So. 5 
Ala. 491. oe 


Okl.—Hickman y. Hight, 21 5 
91 Okl. 298. a Ce 


Pa.—Smith vy. Evans, 6 Binn. 102, 


6 Am.D. 436. 


Tex.—Briley v. Hay, 


Civ.App.) 13 
S.W.(2d) 997. : phe 


same title and section number, 


§ 217] 


construed as merely descriptive,}® and whether it is 
a material part of the contract or merely a matter 
of description must be determined from all the eir- 
cumstanees.!® If it appears that the specification of 
quantity was not regarded as material but merely 
descriptive, the sale is in gross notwithstanding such 
specification,?® and the rule applies whether the 
statement is qualified by such terms as “about” or 
“more or less,”21 or is an unqualified statement of 


a definite number of acres.?2. On 


if such appears to have been the intention of the 


parties, the sale will be held to be 


Va.—McComb v. Gilkeson, 66 S.E. 
Tin olior Vas 4065135 “Am-S.Ro97 944: 
Farrier v. Reynolds, 13 S.E. 393, 88 
Va. 141; Benson v. Humphreys, 75 Va. 


196; Russell v. Keeran, 8 Leigh (35 
Wiki) Se 
A W.Va.—Crislip-v. Cain, 19 W.Va. 
38. 

18. Powell v. Clark, 5 Mass. 355, 
4 Am.D. 67; Perkins v. Webster, 2 
N.H. 287; Ross v. Brewer, (Tex.Civ. 


App.) 251 S.W. 307. And see cases in- 


fra note 19. 

[a] Statement, after descrintion 
by metes and bounds, of the number 
of acres of the land,’ is merely de- 
scriptive. Ross v. Brewer, (Tex.Civ. 
App.) 251 S.W. 307. 

19). Terry va Rich; 73 (So: 76,197 
aid 486; Talbot v. Mason, 13 S.C.L. 
40. 


[a] Thus whether the statement 
of quantity is to be regarded as de- 
scriptive, or of the essence of the 
contract, largely depends on the man- 
ner of its use and its connection with 
other descriptive parts. Terry v. 
Rich, 73 So. 76, 197 Ala. 486. 

20. Ala.—Cox v. Collins, 88 So. 440, 
205 Ala. 491; Dozier v. Duffee, 1 Ala. 
320. 

Ga.—Goette v. Sutton, 57 S.E. 308, 
128 Ga. 179; Land Trust Co. v. Mor- 
gan, 95 S.E. 1006, 22 Ga.App. 388. 


Kan.—Martin v. Ott, 219 P. 275, 114 
Kan. 419. 

Ky.—Taylor v. Williams, 250 S.W. 
820, 199 Ky. 154; Brown v. Nunley, 
170 S.W. 604, 161 Ky. 241; Anthony v. 
Hudson, 114 S.W. 782, 131 Ky. 185, 
AsoerAin Sohweco Las Clark. Vewebe lines 
Dana 15; Rogers v. Garnett, 4 T.B. 
Mon. 269; Elliot v. Whaley, 1 A.K. 
Marsh. 618; Young v. Craig, 2 Bibb 
270. 

Md.—Wagner v. Bing, 163 A. 199, 
163 Md. 496; Neavitt v. Lightner, 142 
A. 109, 155 Md. 365; Hurt v. Stull, 3 
Md.Ch. 24. 

Mass.—Burke v. McLaughlin, 141 
N.E. 601, 246 Mass. 533; Ratshesky 
v. Piscopo, 131 N.E. 449, 239 Mass. 
180. 

N.J.—Melick v. Dayton, 34 N.J.Eq. 
245; Weart v. Rose, 16 N.J.Eq. 290. 


N.Y.—Faure vy. Martin, 13 Barb. 394 
{aff 7 N.Y. 210, 57 Am.D. 515]; But- 
terfield v. Cooper, 6 Cow. 481; Mann 
v. Pearson, 2 Johns. 37. 


Ohio.—Brumbaugh v. Chapman, 13 
N.E. 584, 45 Ohio St. 368; Kenner v. 
Goodloe, 2 Handy 283, 12 Ohio Dec. 
(Reprint) 445. 


Or.—Andrews v. Sercombe, 162 P. 
836, 82 Or. 616. 


Pa.—Smith v. Evans, 6 Binn. 102, 6 
Am.D. 436. 


S.C.—Wallace v. Mobley, 112 S.E. 
264, 120 S.C. 261; Jamison y. Thacks- 
ton, 110 S.E. 389, 118 S.C. 254. 


Va.—Cunningham v. Millner, 82 Va. 
526; Caldwell v. Craig, 21 Gratt. (62 
Wa.) 132; Russell v. Keeran, 8 Leigh 
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the other hand, 
by the acre and 


(35-Va-)) 9. 
Wis.—Pereles v. Milwaukee Co., 159 
N.W. 719, 164 Wis. 208. 


Que —Stuart v. Rheaume, 23 Que. 
K.B. 518 

21. U.S.—Lawson v. Floyd. 8 S.Ct. 
409, 124 U.S. 108, 31 L.Ed. 347. 


Ala.—Dozier v. Duffee, 1 Ala. 320. 


Ark.—Glover v. Bullard, 278 S.W. 
645, 170 Ark. 58; Bell v. State Nat. 
Bank, 239 S.W. 19, 158 Ark. 640. 


Ga.—Georgia, ete., Development Co. 
v. Buck, 68 S.B. 514, 134 Ga. 674. 


Kan.—Martin v. Ott, 219 P. 275, 114 
Kan. 419. 


Ky.—Chilton v. Head, 237 S.W. 422, 
a Ky. 768; Young v. Craig, 2 Bibb 

Mass.—Burke v. McLaughlin, 141 N. 
E. 601, 246 Mass. 533; Ratshesky v. 
Piscopo, 131 N.E. 449, 239 Mass. 180; 
Cashman v. Bean, 115 N.E. 574, 226 
Mass. 198. 


N.J.—Weart v. Rose, 
290. 

N.Y.—Urbach v. Pye, 109 N.Y.S. 207, 
124 App.Div. 587 [rev 105 N.Y.S. 143, 
55 Misc. 465]; Faure v. Martin, 13 
Barb. 394 [aff 7 N.Y. 210, 57 Am.D. 
By aa 

Or.—Andrews v. Sercombe, 162 P. 
836, 82 Or. 616; Britt v. Marks, 25 
P. 636, 20 Or. 223. 


Pa.—Smith v. Evans, 6 Binn. 102, 
6 Am.D. 436. 


Va.—Russell v. Keeran, 8 Leigh (35 
Va.) 9; Tucker v. Cocke, 2 Rand. (23 
WA Nay 


Wis.—Pereles v. Milwaukee Co., 159 
N.W. 719, 164 Wis. 208. 


Set eee v. Franz, 57 Can.S.C. 


{a] Rule applied. — The words 
“more or less’ in stating frontage on 
a street control the statement as to 
the length of the street line as well 
as its effect on the quantity of land 
bargained for. Cashman y. Bean, 115 
N.E. 574, 226 Mass, 198. 


[b] Specified number ‘or more.’’— 
A contract for the sale of a designat- 
ed farm, “containing 668 acres or 
more,” and providing that the vendor 
“agrees to have gaid farm surveyed, 
and guarantees it to contain not Jess 
than 665 acres,” obligated the vendor 
to convey the entire farm of seven 
hundred fifty eight acres as_ dis- 
closed by his survey, the sale being 
in gross. Chilton v. Head, 237 S.W. 
422, 193 Ky. 768. 


[c] Warranty. — (1) Where the 
sale is in gross, although there is a 
specification of quantity qualified by 
the words “more or less,” there is no 
warranty of the exact quantity. Ogil- 
Vie v.. Stackland, 179 ©. 669, 92) Or. 
352. (2) Implied warranty generally 
see Covenants § 11. 


22. Ky.—Hampton v. Eubank, 4 J. 
J.Marsh. 634. 


16 N.J.Eq. 


words “more or less; 
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not in gross, notwithstanding the price was not reck- 
oned exactly,?* and notwithstanding the specifica- 
tion of the quantity is qualified by such terms as 
“shout” or “more or less,”24 which in such eases will 
cover only slight discrepancies,?° although the law 
will not regard a trifling deficiency even where the 
quantity is definitely stated.?° 
property is not definitely described by metes and 
bounds or otherwise so that its identity can be defi- 
nitely established only by a survey tends to show a 
sale by the acre,2* notwithstanding the use of the 


The fact that the 


-728 and eonversely, a sale in 


Miss.—Moore v. Vick, 3 Miss. 746, 
32 Am.D. 301. 


N.Y.—Butterfield v. Cooper, 6 Cow. 
481. 


Ohio.—Kenner yv. Goodloe, 2 Handy 
283, 12 Ohio Dec. (Reprint) 445. 

p W.Va.—Crislip v. Cain, 19 W.Va. 

38. 

23. Coppage v. Equitable Guaran- 
teeuc&ss Trust, Co}, 102) Anti S3,0tteDel: 
Olns Ewe} 

[a] MNilustration.—The sale of a lot 
was none the less in effect a sale by 
the front foot although the seller, 
after fixing the price as based om the 
price per foot, the result being five 
thousand twenty five dollars, reduced 
it to an even five thousand dollars. 
Coppage v. Equitable Guarantee & 
Trust Co., 102 A. 788, 11 Del.Ch. 373. 


24. Cal.—McCombs v. Church, 180 
P. 535, 180 Cal. 233. 


patra atey se v. Halane, 116 Ill.App. 

3s 

Md.—Baltimore Permanent Bldg., 

Sore v. Smith, 54 Md, 187, 39 Am. 
Sess 


Mich.—Detroit Lumber Co. v. Ar- 
bitter, 233 N.W. 179, 252 Mich. 99. 


Okl.—Hickman v. Hight, 217 P. 878, 
91 Okl. 298. 


Va.—McComb v. Gilkeson, 66 S.E. 
77,110 Va. 406, 185 Am.S.R. 944; Gray- 
son v. Buchanan, 13 §.E. 457, 88 Va. 
251; Benson v. Humphreys, 75 Va. 
196; Triplett v. Allen, 26 Gratt. (67 
Va.) 721, 21 Am.R. 320. 


25. Baltimore Permanent Bldg., 
etc., Soc. v. Smith, 54 Md. 187, 39 Am. 
R. 374; Hickman v. Hight, 217 P. 878, 
91 Okl. 298; McComb v. Gilkeson, 66 
S.E. 77, 110 Va. 406, 135 Am.S.R. 944; | 
Grayson v. Buchanan, 13 S.E. 457, 88 
Va. 251; Benson v. Humphreys, 75 Va. 
196; Triplett v. Allen, 26 Gratt. (67 
Va.) 721, 21 Am.R. 320. 


26. Eubank v. Hampton, 1 Dana 
Wie 343; Talbot v. Mason, 13 S.C.L. 


[a] Rule applied.—Under a con- 
tract to convey a certain tract of land 
described as containing a certain num- 
ber of acres, the vendor cannot re- 
fuse to convey the entire tract be- 
cause it subsequently appears that it 
contains slightly more than the quan- 
tity specified. Eubank v. Hampton, 1 
Dana (Ky.) 343. 


27. Talbot v. Mason, 13 S.C.L. 440. 


28. Brooks v. Halane, 116 Ill.App. 
383. 

[a] 
described by metes and bounds, 
words “more or less’ are words of 
precaution, intended to cover slight 
inaccuracies, but if the land is not 
described by metes and bounds or 
otherwise definitely designated, as by 
ascertainable monuments, the words 
“more or less’? will not weaken or de- 
stroy the statement of quantity. 
Brooks vy. Halane, 116 Ill.App. 383. 


Rule applied.—If the tract is 
the 
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gross will be more readily inferred where the con- 
tract particularly and definitely designates the prop- 
erty,2® as by courses and distances,*° by metes and 
bounds,*! by section number according to the gov- 
ernment survey,*? by the name**® or general deserip- 
tion®+ of the tract, by street and number,*° or where 
the transaction is in the nature of an exchange of 
different tracts of land rather than a sale of a partic- 
ular tract for a sum of money.?° <A description 
which merely enables one to find and measure the 
number of acres precisely defined and fixed by the 
contract,?7 or a limitation of a general deseription 
by specific boundary lines,?® cannot, however, de- 
feat the covenant to sell an exact number of acres. 


Words “more or less’*® mean ordinarily that the 
vendor does not warrant the precise quantity 
named.‘° The phrase is generally one of caution,** 
and qualifies the representation as to quantity,*? but 
it may be construed as an estimate of an unknown 
quantity.*® The words negative the idea of exact 
knowledge** and import that the actual quantity is 
a mere approximation to that named but allow for 
a reasonable excess or deficiency,*® implying that 
both parties assume the risk of any ordinary dis- 
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not, however, contemplated or covered by the qual- 
ification “more or less.”*7 


Word “about” imports merely that the actual 
quantity is a near approximation to that men- 
tioned.*8 It is the equivalent of “more or less.”*® 


[§ 218] (2) Sale of Definite Quantity for Gross 
Sum.5° Some confusion has arisen by reason of 
the failure of the courts in some instances to dis- 
tinguish between a sale in gross or lump and a sale 
of a definitely stated number of acres for a gross 
or lump sum.*! In a sale of the former kind, gen- 
erally speaking, the seller sells and the purchaser 
buys each at his own risk as to the acreage of the 
property transferred.®? In the other ease the seller 
undertakes to sell, and the purchaser understands 
that he is buying, a definitely stated number of 
acres for the gross price named,°* and, although no 
price per acre be expressly mentioned, the right of 
the latter to recover for a material shortage in the 
acreage cannot be doubted.>* 


[§ 219] d. Effect of Specifying Price per Acre. 
Ordinarily the fact that the contract provides for 
payment at a certain price per acre is regarded as 
indicating a sale by the acre,®> particularly where 


erepancy.*® 


29. Sweet v. Marsh, 117 N.Y.S. 
930, 133 App.Div. 315; Crow v. Crow, 
16 Ont.W.N. i129. See also cases in- 
fra notes 30-35. 


30. Hampton vy. Eubank, 4 J.J. 
Marsh. (Ky.) 634. 

31. Ga.—Dorsett v. Roberds, 158 S. 
E. 236, 172 Ga. 545; Georgia & Flori- 
da Development Co. v. Buck, 68 S.E. 
514, 134 Ga. 674; Security Loan & 
Abstract Co. v..Marchman, 154 S.E. 
822, 41 Ga.App. 808; Milner v. Tyler, 
71 S.E. 1123, 9 Ga.App. 659; White 
v. Adams, 68 S.E. 271, 7 Ga.App. 764. 

N.J.—Weart y. Rose, 16 N.J.Eq. 290. 


N.Y.—Sweet v. Marsh, 117 N.Y.S. 
930, 133. App.Div. 315. 


Pa.—Ardery v. Rowles, 71 Pa. 359. 


Tex.—Baleja v. Henderson, (Civ. 
App.) 241 S.W. 1080. 


32. Dozier v. Duffee, 1 Ala. 320; 
Anthony v«;Hudson, 114 S.W. 782, 131 
Ky. 185, 433: Am.§.R. 231; Moore v. 
Vick, 3 Miss: 746, 32 Am.D. 301. 


33:' Cox v.: Collins, 88 So. 440, 205 
Ala. 491; Butterfield v. Cooper, 6 Cow. 
(N.Y.) 481. 


{a] For example, “the Hawkins 
place.” Butterfield v. Cooper, 6 Cow. 
(N.Y.) 481. 


34 Welch Pub. Co. v. Johnson 
Realty Co., 89 S.E. 707, 78 W.Va. 350, 
L.R.A.1917A 200. 


35. Bernstein v. Nealis, 19 N.Y.S. 
739, 65 Hun 619 [rev on other grounds 
39 N.E. 328, 144 N.Y. 347]. 


36. Lawson v. Floyd, 8 S.Ct. 409, 
124 U.S. 108, 31 L.Ed. 347; Robertson 
v. Martin, 183 P. 651, 93 Or. 326. 

37. Roberts v. Groover, 119 S.E. 
696, 156 Ga. 386. 

38. Butte Creek Consol. Dredging 
Co. v. Olney, 161 P. 260, 173 Cal. 697. 

39. Construction of words “more 
or less” when employed in deed see 
Deeds § 262. 

40. Kitzman v. Carl, 110 N.W. 587, 
133 Iowa’ 340, 12 Ann.Cas. 296. 

41. Dvorak v. Latimer, 267 P. 578, 
91 Cal.App. 664. 


42. Musselman v. Moxley, 136 A. 
48, 152 Md. 13. 


Substantial variations in quantity are 


43. Dvorak v. Latimer, 267 P. 578, 
91 Cal.App. 664. 

44. Wolcott v. Moore, 92 N.E. 880, 
46 Ind.App. 427. 


45. Ala.—Hill vy. Johnson, 106 So. 
814, 214 Ala. 194. 

Fla.—Phifer v. Steenburg, 64 So. 
265, 66 Mla. 555. 

Iowa.—Kitzman v. Carl, 110 N.W. 


587, 133 Iowa 340, 12 Ann.Cas. 296. 


Mo.—Kite v. Pittman, (App.) 278 
S.W. 830. 

N.J.—Ohl v. Walder, 134 A. 844, 109 
N.J.Eq. 350. 


Wis.—Frey v. Etzel, 151 N.W. 807, 
160 Wis. 311, Ann.Cas.1917D 153. 


eas Regelin v. Conran, 184 Ill.App. 


[a] Small excess or deficiency pro- 
portioned to amount named (1) is cov- 
ered by the words “more or less.” 
Kite v. Pittman, (Mo.App.) 278 S.W. 
830. (2) Thus a deficit of about three 
acres, when seventy-five and seventy 
hundredths acres were sold “more or 
less,” is covered by the words. Frey 
v. Etzel, 151 N.W. 807, 160 Wis. 311, 
Ann.Cas.1917D 153. 


46. Hill v. Johnson, 106 So. 814, 214 
Ala. 194. 


47. Ala.—Hill v. Johnson, 106 So. 


(814, 214 Ala. 194. 


Fla.—Phifer v. Steenburg, 64 So. 


265, 66 Fla. 555. 


Iowa.—Prenosil v. Pelton, 173 N.W. 
235, 186 Iowa 12385. 


Ky.—Barton v. Jones, 267 S.W. 214, 
206 Ky. 238; Louisville & N. R. Co. 
v. Fuson, 262 S.W. 1086, 203 Ky. 708; 
Wigginton v. Holbrook, 2387 S.W. 1063, 
193 Ky. 805; Sharp v. Nathan, 2 Ky. 
Op. 300. 


Md.—Musselman vy. Moxley, 136 A. 
48, 152 Md. 18. 


[a] Thus (1) the term “more or 
less” covers an excess or deficit that 
is within a reasonable limit, the risk 
as to which is to be assumed by the 
respective parties, but does not cover 
a situation where it is evident that 
there is a gross mistake. Wisconsin 
Realty Co. v. Lull, 187 N.W. 978, 177 
Wis. 53. (2) A shortage of approx- 


imately one third of the area stipu- 
lated will not be considered within the 
saving clause “more or less.” Hill 
v. Johnson, 106 So. 814, 214 Aa. 194. 
(3) In a statement in a deed that 
the Jand contained 272 acres ‘‘more or 
less,” the quoted words were words of 
description only, and did not relieve 
the vendor from liability because the 
contract contained only 257.71 acres. 
we v. Schaar, 131 P. 589, 89 Kan. 

{[b] Fraud.—Unreasonably large 
deficiency may indicate fraud in rep- 
resentation that land contains certain 
acreage more or less. Musselman v. 
Moxley, 152 Md. 18, 136 A. 48. 3 

48. Stevens v. McKnight, 40 Ohio 
St. 341. 


49. Carbajal v. Tessier, 113 So. 138, 
163 La. 894; Ratshesky v. Piscopo, 
131 N.E. 449, 239 Mass. 180. 


50. Sale for gross sum without 
specifying quantity see supra § 216. 

51. Gardner v. Kiburz, 168 N.W. 
814, 184 Iowa 1268. 


52. See supra § 216. 


53. Gardner v. Kiburz, 168 N.W. 
814, 184 Iowa 1268. 


54 Gardner v. Kiburz, supra. 


[a] Rule applied.—A sale for a 
gross sum of a farm expressly de- 
scribed in the contract as “being 509 
acres of land,” followed by.a deed un- 
dertaking to convey and warrant four 
hundred ninety nine and seven hun- 
dredths acres, is by the acre, although 
the deed adds the words “more or 
less,” they allowing only for a negli- 
gible variance. Gardner vy. Kiburz, 
168 N.W. 814, 184 Iowa 1268. 


55. Ala.—Ackley y. Hunter, 45 So. 
909, 154 Ala. 416. 


Cal.—Cords v. Goodwin, 159 P. 133 
173 Cal 61. 


Iowa.—Acord v. Mitchell, 149 N.w, 
839, 167 Iowa 652. 


Ky.—Pond Creek Coal Co. v. Run- 
yon, 251 S.W. 841, 199 Ky. 539; Hutch- 
ings v. Moore, 4 Metc. 110. 


BE ra ae a v. Sherman, 6 Gray 


Sak cas v. Frazer, 23 Mich. 


’ 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 219-221] 


the contract also provides for a survey;°® and so an 
agreement to purchase a tract containing a specified 
number of acres, more or less, at a certain price 
per acre, the actual quantity to be ascertained by 
survey if the purchaser shall require it, is a sale 
by the acre if the purchaser requires the survey.°? 
The fact that a price per acre is specified in the 
eontract will not, however, make the sale one by 
the acre if it otherwise appears that the parties 
intended a sale in gross,®°® particularly where the 
specification of quantity is qualified by the words 
“more or less.”’>® 


[§ 220] 4. Sale per Aversionem. A sale per aver- 
sionem under the civil law has been defined as a 
sale for a gross sum to be paid for the whole prem- 
ises and not at a specified price.by the foot or acre.°° 
It is a sale made with reference to certain desig- 
nated limits or boundaries rather than to the quan- 
tity of land contained therein,®t and to constitute 
such a sale it is said that there must be certain 
limits or boundaries given or a distinct or separate 
object described, as a field inclosed, or an island.** 
The sale is per aversionem where the property is 
designated as bounded by specific or definite bound- 
aries,°? or the sale is of land from one fixed bound- 
ary to another which includes all the land between 
the points mentioned,** or is a sale of lots by num- 


bers in a particular square according to a plan ;*° 
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but a sale of a traet of land described by name as 
containing a certain number of acres,°® a sale of 
a body of land as a section which has limits math- 
ematically established and generally known,** the 
sale of a tract of a certain number of acres between 
certain limits “so as to include the said number of 
acres,”°8 a sale of a tract described by metes and 
bounds and declared to contain a specified number 
of acres, more or less,°® or a sale of a certain number 
of arpents without reference to limits or bounda- 
ries?® is a sale per acre and not per aversionem. 
A patent for public lands, reciting a purchase of 
all the unsurveyed sea marsh in a certain township, 
containing a certain number of acres, and extend- 
ing back to a certain bay according to the official 
plat of the survey of such lands in the state land 
office, does not show a sale per aversionem.** 


[§ 221] 5. Selection of Land. The contract of 
sale may without specifically deseribing the realty 
contracted for, make a provision for its selection 
thereafter;7?, and if the contract contains any 
restriction on the right of selection, full effect must 
be given to such restrictions.7* If the contract is 
merely to convey a certain number of acres out 
of certain lands, the vendor has the right of selec- 
tion,7+ provided the land selected conforms to any 
requirements in the contract as to quantity, quality, 
and location;*® but if the vendor does not exercise 


Mo.—Ayres v. Hayes, 13 Mo. 252. chaser cannot refuse performance be-} Ann. 100; Labiche v. Jahan, 9 Rob. 
Neb.—Hart v. Harding, 184 N.w. | cause the survey shows a substantial- | (La.) 30; Saulet v. Trepagnier, 2 Rob, 
46, 106_Neb. 428. ai ‘W-|jy greater amount than that stated. | (La.) 357; Hoover v. Richards, 1 Rob. 
, ; i : y Sheindelman v. Colyer, 106 N.Y.S. 762,] (La.) 34; Prejean_v. Giroir, 19 La. 
Gon em ae me Randall, 67 N.Y.| 192 App.Div. 379. 422; Harman Si OMeraD ae oe 
4 Aun é ; ’ 

ule a’ ed here the con- razeale v. ordelon, a. 335 

N.C.—Duffy v. Phipps, 104 S.E. 655, [bly ante appl eC ney £ Morand vy. New Orleans, 5 La. 226; 


180 N.C. 313. 

Okl.—Hickman v. Hight, 217 P. 878, 
91 Okl. 298. 

Tenn.—Miller v. Bentley, 5 Sneed 
671. 

Va.—Nelson v. Carrington, 4 Munf. 
(18 Va.) 332, 6 Am.D. 519. 

W.Va.—Craig v. Gauley Coal Land 
Co., 80 S.E. 945, 738 W.Va. 624. 

Ont.—Marentette v. Stonehouse, 19 
Ont.W.N. 359. 

56. Clute v. Jones, 28 N.Y. 280. 

57. Nelson v. Carrington, 4 Munf. 
(18 Va.) 332, 6 Am.D. 519. 

58. U.S.—Dickey v. Hurd, 33 F.(2d) 
415 [cert den 50 S.Ct. 82, 280 U.S. 601, 
74 L.Ed. 646]. 

Ark.—Bell v: State Nat. Bank, 239 
S.W. 19, 158 Ark. 640. 

Ga.—Griffin v. Lester, 114 S.E. 87, 29 
Ga.App. 103. 

_—Anthony v. Hudson, 114 S.W. 
A hice 185, 133 Am.S.R. 231; 
Williford v. Bentley, 5 J.J.Marsh. 181. 

Mo.—Boxley v. Stevens, 31 Mo. 201; 
Coons v. North, 27 Mo. 73. 

N.Y.—Sheindelman_v. Colyer, 106 
N.Y.S. 762, 122 App.Div. 379; Faure 
v. Martin, 13 Barb. 394 [aff 7 N.Y. 210, 
57 Am.D. 515]. 


_—Coughenour Vv. Stauft, 77 Pa. 
Feeaeue 71 Pa. 35); 


191; Ardery v. Rowles, 
Smith v. Evans, 6 Binn. 102, 6 Am.D 
436. 


Va.—Fleet v. Hawkins, 6 Munf. (20 


Va.) 188. 

[a] Where land is definitely de- 
scribed by metes and bounds and the 
contract ea a for a. ae ae 

ent at a certain pric : 
pyr howeh the contract states that 
the tract contains “about” a certain 
number of acres, @ contract for the 
entire tract described, and the pur- 


tract provided that the price per acre 
should be fixed by disinterested sur- 
veyors. Williford v. Bentley, 5 J.J. 
Marsh. (Ky.) 181. 

59. Griffin v. Lester, 114 S.E. 87, 29 
Ga.App. 103; Jones v. Plater, 2 Gill 
(Md.) 125, 41 Am.D. 408; Boxley v. 
Stevens, 31 Mo. 201. 


60. Winston vy. Browning, 61 Ala. 
80, 83; Morris Canal Co. v. Emmett, 
9 Paige (N.Y.) 168, 169, 37 Am.D. 388. 


61. Boyce v. Cage, 7 La.Ann. 672; 
Phelps v. Wilson, 16 La. 185; Gormley 
v. Oakey, 7 La. 452; Cuny v. Archinard, 
5 Mart.N.S. (la.) 238; Morris Canal 
Co. v. Emmett, 9 Paige (N.Y.) 168, 37 
Am.D. 388. 

[a] Rule applied.—The vendor, 
when called in warranty in a sale per 
aversionem, is not bound for the quan- 
tity of land specified, but only the 
extent and quantity within the defined 
limits by which he sold. Gormley v. 
Oakey, 7 La. 452. 


62. State v. Buck, 15 So. 531, 46 
La.Ann. 656 [error dism 15 S.Ct. 1038, 
159 U.S. 248, 40 L.Ed. 142]; Fiske v. 
Fleming’s Syndics, 15 La. 202; Innis 
v. McCrummin, 12 Mart. (La.) 425, 13 
Am.D. 379; Quaglino y. Curren, 8 La. 
A. (Orleans) 191. 


63. Leland ‘University v. New Or- 
leans, 16 So. 6538, 47 La.Ann. 100; 
Brown v. Broussard, 9 So. 911, 43 La. 
Ann. 962; Gay v. Larimore, 26 La. 
Ann. 253; Labiche v. Jahan, 9 Rob. 
(La.) 30; Saulet v. Trepagnier, 2 Rob. 
(La.) 357; Hoover v. Richards, 1 Rob. 
(La.) 34; Prejean_y. Giroir, 19 Ma. 
422: Harman vy. O’Moran, 18 La. 526; 
Brazeale v. Bordelon, 16 La. 333; 
Johnston v. Quarles, 3 La. 90, 22 Am. 
D. 163; Dickson v. Mayer, 2 La.A. 
(Orleans) 33. i 

64. Romero v. Rader, 106 So. 667, 
160 La. 40; Nichols v. Adams, 9 La. 
Ann. 117; Landry v. Tullier, 9 La. 


Grafton v. Wells, 4 La. 534; Vaccaro 
v. Pignolo, 9 La.A. (Orleans) 11. 


meee Kirkpatrick v. McMillen, 14 La, 


66. Hall v. Nevill, 3 La.Ann. 326. 


Phelps v. Wilson, 16 La. 185. 


Hoover v. Richards, 1 Rob. 
(La.) 34 


McBride v. Elam, 8 La.App. 520. 


70. Fiske v. Fleming, 15 La. 202; 
Innis v. McCrummin, 12 Mart. (La.) 
425, 13 Am.Dec. 379; Fulton vy. Cur- 
tis, 4. Waly 505: 


71. State v. Buck, 46 La.Ann. 656, 
15 So. 531 [error dism 15 S.Ct. 1038, 
159 U.S. 248, 40 L.Ed. 142]. 


72. See cases infra this section. 


73. Johnson v. Tool, 1 Dana (Ky.) 
479, 25 Am.D. 162; Brown v. Munger, 
44 N.W. 519, 42 Minn. 482. 


74. Fleming v. Harrison, 2 Bibb 
(Ky.) 171, 4 Am.D. 691; Brown v. - 
Munger, 44 N.W. 519, 42 Minn. 482; 
Taylor v. Seeley, 9 Leg.Int. (Pa.) 51, 
1 Phila. 341; Walker v. Harshaw, 16 
S.C.L. 45. But see Beasley y. Gillis- 
pie, 4 Bibb (Ky.) 314 (holding that, 
under a covenant to convey a tract 
of land sold as containing a certain 
number of acres, the vendor, assuming 
his right to retain any excess over the 
number of acres specified, cannot lo- 
cate the excess wherever he chooses). 


75. Brown v. Munger, 44 N.W. 519, 
42 Minn. 482; Walker v. Harshaw, 16 
S.C.L. 45; Greer v. Johnston, 32 U.C, 
QeBr (OntHmste 


{a] Rule applied.—Under a bond 
to make title to ‘all that should re- 
main of a tract of land, including the 
improvements, after taking off 200 
acres,” the obigor may fix ths loca- 
tion of the dividing line as he pleases, 
so that the improvements be included 
in the part he conveys. Walker y, 
Harshaw, 16 S.C.L. 45. 
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his right of selection within the time limited, the 
purchaser may make the selection.7® If a contract 
provides that the purchaser may select the tract to 
be conveyed to him, the purchaser has such right of 
selection during the time fixed therefor by the con- 
tract,77 but it must be made during the lifetime of 
both parties.78 Where a contract to convey a num- 
ber of lots gave the grantee an option to select oth- 
ers in lieu thereof to be laid out, the grantor had 
no right to compel the acceptance of any undesig- 
nated lots,7® nor could he debar the grantee from 
making such selection by so platting his new lots 
as not to conform in size with the lots designated.®° 
If the grantee conveys his interest in the land to 
another, his right to make the selection is gone and 
passes to the purchaser from him.§! After the 
time stipulated for the exercise of the purchaser’s 
right of selection, the vendor may make a selection 
if the purchaser has not exercised his right;8?_ but 
it seems that the purchaser may exercise his right 
of selection up to the time that the vendor exer- 
cises such right;8* and where the contract provides 
that the vendor is to convey certain lots, the pur- 
chaser having the right to substitute others if he 
desires, on the failure of the purchaser to select 
others, the grantor cannot do so, but must convey 
the original lots contracted for.84 The party having 
the right of selection cannot exercise his right in 
an arbitrary or capricious manner but must select 
the land in a reasonable shape.*> So, ordinarily, 
if the selection is made from a corner of a larger 
tract, it should be laid off in the form of a square ;°° 
and if from a side or end, by running a line through 
the tract parallel with that side or end and at such 


76. Williamson vy. Johnston, 4 T. [a] 
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Taking different parcels.—Un- 
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a distance therefrom as to cut off the required quan- 
tity.87 If, subsequent to the execution of the con- 
tract, the parties mutually agree on a specified tract, 
as that intended by the contract, such location is 
binding on the parties.*$ So, also, if the purchaser 
fails to exercise his right of selection and the ven- 
dor selects and tenders certain land, the latter can- 
not, after his offer is accepted by the purchaser, 
object that the selection did not conform to the 
requirements of the contract.£®° Where land of 
two vendors is sold subject to the reservation of one 
of them of a lot, the location of which was not des- 
ignated, on the failure of the vendee to seck definite 
information regarding the reserved lot the court 
will locate it with reference to all the testimony and 
on such principles as are equitable, taking the entire 
situation into consideration.®° 


[§ 222] 6. Location of Land. The location of the 
realty contracted for is to be determined from the 
language of the entire contract with reference there- 
to,®1 and an erroneous designation will be disre- 
garded if the designation by name and description 
given elsewhere in the contract clearly identify the 
land intended.°? It will be presumed that the land 
is located where the contract is entered into, in 
the absence of words showing a contrary intent.%* 
A provision that land should be close to a railroad 
must be construed relatively to local conditions.®* 


[§ 223] 7. After-Acquired Property or Title. 
While contracts for the sale of land may apply to 
property or an interest in, or title thereto, to be 
subsequently aecquired,®> they will ordinarily, un- 
less a contrary intention clearly appears, be con- 


street, between 11th and 12th streets,” 


B.Mon. (Ky.) 253. 

77. Loomis v. Wadhams, 8 Gray 
(Mass.) 557; Bell v. Quarles, 5 Yerg. 
(Tenn.) 463, 26 Am.D. 280. 


[a] Reasonable time.—If the con- 
tract is to convey by deed within a 
certain time lands to be selected by 
the purchaser, the purchaser should 
make his selection in such reasonable 
time before the expiration of the time 
limited as to enable the vendor to 
prepare a deed to the land selected 
before the expiration of the period. 
ae v. Wadhams, 8 Gray (Mass.) 

Bile 


78. Burnham v. Ramsay, 32 U.C.Q. 
B. (Ont.) 491. 


79. Robinson v. Cromelein, 15 
Mich. 316. 

80. Robinson v. Cromelein, supra. 

81. Hearst v. Pujol, 44 Cal. 230. 

82. Wigginton v. Ewell, 9 S.W. 285, 


10 Ky.L. 383. 


83. Bell v. Qurrles, 5 Yerg. (Tenn.) 
463, 26 Am.D. 280. 


{a] Sale by vendor as constituting 
election.—The purchaser cannot se- 
lect land which the vendor has sold 
since the expiration of the time lim- 
ited for selection, since at such time 
the right of selection devolved on the 
vendor and his sale of a part of the 
land was an election that the pur- 
chaser should not have that part. 
Bell v. Quarles, 5 Yerg. (Tenn.) 463, 
26 Am.D. 280. 

4. Robinson v. 
Mich. 316. 

85. Owings v. 
(Ky.) 274; Loomis v, 
Gray (Mass.) 557. 


Cromelein, 15 


Morgan, 4 Bibb 
Wadhams, 8 


der a bond to deed to obligee five hun- 
dred and twenty-five acres of land 
from any land owned by W at the 
time of his decease, the obligee may 
take two or more parcels to make up 
the required acreage, provided he does 
not divide more than one _ tract. 
pools v. Wadhams, 8 Gray (Mass.) 


€6. St. Louis, ete, R. Co. v. Beid- 
Jer. 45 Ark. 17; Bramblet v. Picket, 3 
B.Mon. (Ky.) 181; Owings v. Mor- 
gan, 4 Bibb (Ky.) 274. 

[a] Exception cf certain number 
of acres in a particular corner of the 
tract contracted to be conveyed means 
that number of acres laid off in a 


square. St. Louis, etce., R. Co. v. Beid- 
ler, 45 Ark. 17. 

87. Owings vy. Morgan, 4 Bibb 
(Ky.) 274. 

88. Taylor v. Seeley, 9 Leg.Int. 


(Pa.) 51, 1 Phila. 341. 
89. Hearst v. Pujol, 44 Cal. 230. 


906. Dewey v. Whitney, 93 F. 533, 
385 C.C.A, 414, 

91. Bass v. Gilliland, 5 Ala. 761. 

[a] Rule applied.—A description 
reading ‘half of the south of section 
17” will be construed to mean “half 
of the south half of section 17.” 
Bass v. Gilliland, 5 Ala. 761. 


92. Chinowith’s Heirs y. William- 
son, 2 Bibb (Ky.) 36. 


93. Homan v. Stewart, 16 So. 35, 
103 Ala. 644; Morris v. McKee, 24 S. 
E. 142, 96 Ga. 611; Ferguson y. Black- 
well, 58 P. 647, 8 Okl. 489. 


[a] Rulo applied.—(1) A contract 
dated at Anniston, Ala., and referring 
to a lot “on the west side of Wilmer 


is presumed to deal with land sit- 
uated in the city of Anniston. Ho- 
man v. Stewart, 16 So. 35, 108 Ala. 
644. (2) A contract. made in Floyd 
County, Ga., and dated at Rome, Ga., 
referring to a lot of land “in 4th ward 
of the city of Rome” deals with a lot 
in Rome, Ga., and not one in Rome, 
Italy, or any other Rome. Morris v. 
McKee, 24 S.E. 142, 96 Ga. 611. (3) 
A. contract dated in Indian Territory 
providing for the sale of all the ven- 
dor’s “land and interest in the Terri- 
tory” relates to land in the Indian 
Territory and does not apply to land 
in the Territory of Oklahcma. Fer- 
ioe v. Blackwell, 58 P. 647, 8 Okl. 


94 Govier v. Brechler, 149 N.W. 
740, 159 Wis. 157. 


95. Fleming y. Harrison, 2 Bibb 
(Ky.) 171, 4 Am.D. 691; Robertson v. 
DuBose, 13 S.W. 300, 76 Tex. 1; Kir- 
by v. Cartwright, 106 S.W. 742, 48 
Tex.Ciy.App. 8; Rankin y. Busby, 
(Tex.Civ.App.) 25 S.W. 678. » 


[a] Rule applied.—(1) Where a ven- 
dor agrees to convey a certain number 
of acres of land located along a cer- 
tain stream, when the land is ob- 
tained from the government, and he 
Subsequently acquires two different 
tracts on such stream, he has his elec- 
tion to convey the stipulated num- 
ber of acres out of either tract. 
Fleming v. Harrison, 2 Bibb (Ky.) 
171, 4 Am.D. 691. (2) A contract to 
convey land located under a certain 
fully described certificate is not re- 
stricted to the first location made, 
but in the event of a new location will 
attach to the land located. Rankin 
v. Busby, (Tex.Civ.App.) 25 S.. 
W. 678. (3) A sale of land includes 


Icy Jatsr s2ses, developments and changes in the law see Annotations, same title and section number, 


§§ 223--225] 


strued as having reference to the title and interest 
of the vendor at the time of the contract and not 
to such as may be subsequently acquired.®® 


[§ 224] 8. Appurtenances. 
parties to the contract as deduced 
contract controls with reference to 
appurtenances.°? 


sence of anything in the contract 
trary intent;°> but appurtenances 


cluded where the parties apparently intend to ex- 
It is possible that a sale of appur- 


clude them.®® 
tenances, privileges, or buildings 


the certificate under which it was lo- 
cated, so that if title to the land fails, 
the purchaser may relocate the certifi- 
cate on other lands. Robertson v. 
DuBose, 13 S.W. 300, 76 Tex. 1. (4) 
Where a purchaser agrees to convey 
a certain tract of land which he does 
not own at the time of the agreement, 
and the contract provides that if he 
is unable to procure the land men- 
tioned he may substitute other land 
of equal value, he cannot make the 
substitution if he does procure the 
land contracted for within the time 
stipulated. Kirby v. Cartwright, 106 
S.W. 742, 48 Tex.Civ.App. 8. (5) Ven- 
dor being owner of forest lien scrip 
in name of another, giving it the right 
to select, enter, and patent in name 
of such other party, vacant public 
lands, and having agreed to convey 
such lands to which it is able to ob- 
tain title during certain period, was 
not bound to convey land patented 
during period, where land was not 
conveyed to vendor by grantee named ; 
in patent within period. Merrill v. 
Rocky Mountain Cattle Co., 181 P. 964, 
26 Wyo. 219. 


96. Wright v. Wright, 25 S.E. 673, 
99 Ga. 324; Lewis v. Shearer, 59 N.E. 
580, 189 Ill. 184; Woodcock v. Ben- 
net, 1 Cow. (N.Y.) 711, 13 Am.D. 568. 


[a] Where one agrees to convey 
by quitclaim deed, it has reference 
to the title as it was at the time of 
the agreement, not to one subsequent- 
ly acquired. Woodcock v. Bennet, 1 
Cow. (N.Y.) 711, 18 Am.D. 568. 


97. Gerstell v. Shirk, 210 F. 223, 127 
C.C.A. 41; Fellows v. Webb, 43 Iowa 
133: Galveston, etc., R.-Co. v. Perry, 
17 S.W. 40, 81 Tex. 466. And see cas- 
es infra this note. 


[a] Particular contracts constru- 
ed.—(1) A deed conveying the use 
of a sidetrack “as now located” en- 
titles the grantee to use the track 
when moved a short distance. Fel- 
lows v. Webb, 43 Iowa 133. (2) Un- 
der a contract providing that the ven- 
dees were to have, with other enu- 
merated personal property “now”’ situ- 
ate upon the purchased premises, all 
trays, the vendees were not entitled 
to trays not upon the premises when 
the contract was made, although they 
assumed and agreed to pay, as part 
of the purchase money, an existing 
mortgage on the vendor’s trays, which 


mortgage included those trays in 
question. White v. Greenwood, 180 
P45, 40 Cal.App: 113. (3) A. cons 


tract stating that the north wall is a 
party wall, and specifying a front- 
age which includes the whole of the 
south wall, is a stipulation that the 
north wall was the only party wall on 
the premises. O’Neil v. Van Tassel, 
See NaHeEo Lan tote Ne Ver couse C2) Liiva) 
contract to sell a mill and to let the 
purchaser have a good road to it, the 
stipulation for thé road forms an in- 
tegral part of the contract. Barnett 
v. Morrison, 2 Litt. (Ky:) 68. (5) A 
contract for the sale of an apartment 
building included gas heaters in the 


The intention of the 


A contract to sell specified realty 
carries with it the appurtenances thereto in the ab- 
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from the whole 
the question of 


showing a Gon- 


will not be in- | veyed. 


eo nomine may 


basement, regardless of whether they 
were fixtures, in view of a clause spe- 
cifically including gas stoves and 
ranges. De Graw v. Levin, 27 S.W. 
(2d) 432, 284 Ky. 73. (6) Where a 
contract recited in the first clause 
that the subscribers, ‘representing” 
a certain land company, agreed to 
convey to a railroad company certain 
tracts of land, and after the descrip- 
tions the instrument proceeded: 
“This conveyance being in considera- 
tion of the conditions previously ex- 
pressed, and to include a right of 
way 100 feet in width through our 
tracts of land not previously convey- 
ed,” the grantors signine in their in- 
dividual capacities, and soon after 
the company constructed its road 
across certain lands belonging to the 
signers individually, and maintained 
the same for several years without 
cbjection, the contract was intended 
to grant a right of way over such 
lands, in addition to the grants in 
behalf of the land company. Galves- 
CCNA Gc Sew AS FLVcu Oren Cli yap: luis: 
W. 40, 81 Tex. 466. (7) In an agree- 
ment to buy “the following land and 
buildings, material, &c.,” where the 
property was described in the con- 
tract, but no mention was made of a 
right of wav. the expression “et czte- 
ra” d'd not include a right of way over 
a cart track leading from the property 
sold over the vendor’s land to a hig™:- 


way: In re Walmsley, [1917] 1 Ch. 
98. Ill—Acme Harvester Co. Vv. 
Craver, 110 Il].App. 413 [aff 70 N.E. 


1047, 209 Ill. 483]. 


La.—Inge v. Tensas Police Jury, 14 
La.Ann..117; Clark v. Warner, 6 La. 
Ann, 408. 


N.J.—Terhune v. Elberson, 3 N.J. 
Law 726. 


N.Y.—Marvin v. Bernheimer, 77 N. 
Y.S. 915, 38 Mise. 344. 


Eng.—White vy. Williams, [1922] 1 
KB. 2c 

fa] MNiustrations.—(1) A contract 
for sale, conveying an entire plant 
and everything thereunto appertain- 
ing, includes the good will of the busi- 
ness as appurtenant thereto, so far 
as it is capable of conveyance. Acme 
Harvester Co. v. Craver, 110 Ill.Anp. 
413 [aff 70 N.E. 1047, 209 Ill. 483]. 
(2) Ona contract to sell land abutting 
on an elevated railroad, money re- 
ceived by the owner between the mak- 
ing of the contract and the delivery 
of a deed for easements appurtenant 
to the land belongs to the purchaser. 
Marvin v. Bernheimer, 77 N.Y.S. 915, 
38 Misc. 344. 

99. Keeney v. Whitlock, 34 N.E. 
502, 7 Ind.App. 160. 

[a] Dlustration.—Where platform 
scales were sold as personal property 
by the assignee of the insolvent land- 
owner, and the sale approved without 
objection by anyone in interest, one 
who purchases the realty afterward 
with notice of such sale cannot claim 
the scales. Keeney v. Whitlock, 34 
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carry with it land, if such appears to be the inten- 
‘tion of the parties.+ 


[§ 225] 9. Exceptions and Reservations.” Al- 
though the terms are frequently used promiscuous- 
ly, there is a clear distinction between an exception 
and a reservation from a contract of sale;? an “ex- 
ception” is always a part of a thing granted and 
in being, and a “reservation” is a thing not in being 
but newly created out of lands and tenements con- 
As to exceptions and reservations, the in- 
tention of the parties as adduced from the whole 
contract controls,®> although exceptions should be 


N.E. 502, 7 Ind. App. 160. 


oe Cal.—Sparks v. Hess, 15 Cal. 
186. 


ee an v. Geddes, 112 Mass. 


S.C.—Lide v. Thomas, 4 S.C.L. 334, 
4 Am.D. 581. 


Tex.—Crawford v. El Paso Land 
pupr eer ent Co., (Civ.App.) 201 S.W. 
oO. 


W.Va.—Day v. Adkins, 164 S.E. 238; 
Day v. Adkins, 153 S.E. 915, 109 W.Va. 
DOT. 

N.B.—Hunter v. Farrell, 42 N.B. 323. 


fa] Tllustrations.—(1) An agree- 
ment to convey a “bridge . . . toll- 
house, stables, and outhouses. . . 
with all the privileges and appurte- 
nances,” passes the land on which the 
bridge stands. Sparks v. Hess, 15 
Cal. 186. (2) A sale of a ‘“mill-seat, 
dam, pond, timber, and all other ap- 
purtenances” comprehends the land 
covered by the pond. Lide v. Thomas, 
4 S.C.L. 334, 4 Am.D. 581. (3) A con- 
tract for conveyance of a dwelling 
house ordinarily includes the ground 
on which the building stands and 
the ground contiguous thereto neces- 
sary to the ordinary enjoyment of the 
building (Day v. Adkins, (W.Va.) 164 
S.E. 238; Day v. Adkins, 153 S.E. 915, 
109 W.Va. 197), (4) and a contract 
to convey a hotel plainly means to 
convey the land on which the hotel is 
situated (Crawford v. El Paso Land 
Improvement Co., (Tex.Civ.App.) 201 
S.W. 233). (5) So, ina written mem- 
orandum of the sale of a house, where 
the vendor agreed to give a warranty 
deed of the ‘“‘property,” the word 
“property” was held to include the 
house and so much of the land as was 
necessary to its beneficial enjoyment 
and within the power of the vendor to 
convey. Scanlan v. Geddes, 112 
Mass. 15. 


2. In deeds see Deeds §§ 339-366. 


3. Lange v. Waters, 103 P. 889, 
156 Cal. 142,19 Ann.Cas. 1207. 


Distinction generally between ex- 
ceptions and reservatéons in: 


Deeds see Deeds § 339. 
Easements see Easements § 100. 


4. Lange v. Waters, 103 P. 889, 156 
Cal. 142, 19 Ann.Cas. 1207. 


{aJ] Thus a so-called “reservation” 
in a contract to convey twenty acres, 
reserving one acre, is an “exception.” 
Lange v. Waters, 103 P. 889, 156 Cal. 
142, 19 Ann.Cas. 1207. 


5. Anderson v. Willson, 191 P. 1016, 
48 Cal.App. 289; Hendrickson y. Ivins, 
1 N.J.Eq. 562; Farrell v. Bowker, 12? 
A. 305, 278 Pa. 323; Manufacturers’ 
L. Ins. Co. v. Walsh, 8 Alta.L. 90; 
Neilson v. Morgan, (Alta.) [1925] 3 
Dom.L.R. 329; Columbus Fish, etce., 
Club v. W. C. Edwards Co., 18 Que.K. 
B. 8 [aff 32 Que.Super. 503]. And see 
cases infra this note. 


{a] Particular provisions constru- 
ed.—(1) An exception of “the plat 


666 


[66 C.J.] 


construed more strictly against the vendor.® A res- 

ervation of a right of remaining on the property is ‘ 
a right of use and habitation, and does not prevent 

the transaction from constituting a sale;’ 
further provision that the property shall not be sold 
without the consent of the vendor, if it has any 
force at all, is construed as meaning only to protect 
the vendor in his right of use and habitation.* | 
subsequent conduct of the parties may explain or 
cure a want of certainty in provisions as to excep- 
tions and reservations which were embodied in the 


original contract.°® 


Contract containing no reservation conveys all of 


the vendor’s rights.1° 


[§ 226] F. Purchase Money—l1. In General, If a 
contract of sale states the purchase price and is 
clear and unambiguous, there is no necessity for 


about one hundred feet square reserv- 
ed as a family burial ground” does 
not except one hundred square feet 
of land regardless of the actual di- 
mensions of the burial ground, where 
the burial ground is inclosed and in 
the hands of trustees under the will 
of the vendor’s ancestor. Boyd V. 
De Lancey, 45 N.Y.S. 693, 17 App.Div. 
567. (2) A reservation of ‘green 
grain in the ground’ includes the 
straw of the grain as well as the grain 
itself. Hendrickson v. Ivins, 1 N.J. 
Eq. 562. (3) Where a written con- 
tract for the sale of land reserved the 
title to timber thereon until full pay- 
ment was made, but allowed the 
grantee to cut and manufacture the 
timber, the reservation was merely a 
security, and gave the grantor no 
right to dispose of the timber to oth- 
ers. Bruley v. Garvin, 81 N.W. 1038, 
105 Wis. 625, 48 L.R.A.  839.> (4) 
Where, prior to the execution of the 
deed, part of the land had been tak- 
en for a street and an award had been 
made therefor, and such street had 
been excepted from the conveyance, 
but the award was not mentioned, the 
purchaser is not entitled to the dam- 
ages awarded. Matter of Pierce, 10 
NiY.S. 31, 24 Abb.N.Cas. 134. (5) An 
agreement giving to the vendor the 
right to make a road running over the 
premises a public road, but provid- 
ing that if it was not made a public 
road before the deed was executed 
then the land should be transferred 
unencumbered by such right, reserves 
to the vendor the right to have the 
road made public at any time before 
transfer by deed. Castleman v. Grif- 
fin, 13 Wis. 535. (6) Where an heir 
sold to defendant one half of a tract 
of land “subject to the claim” of the 
widow, defendant was bound by an 
agreement of which he had notice that 
the widow’s interest in the entire tract 
of land was to be a life estate in the 
one half sold to defendant. Black v. 
Allen, 52 S.W. 809, 21 Ky.L. 620. (7) 
Where a contract reserved certain 
“ground rents,” such term did not in 
itself mean a rent reserved under a 
lease for ninety-nine years renewable 
forever. Ward v. Newbold, 81 A. 793, 
115 Md. 689, Ann.Cas.1913A 919. (8) 
Where the purchaser was put on no- 
tice, from the description in the con- 
tract and from having been on the 
land himself, that there was a rail- 
road right of way over the land, such 
right of way was deemed to have been 
excepted from the land conveyed. 
Schafroth v. Ross, 289 F. 703. (9) 
Under a contract of sale by a dairy 
company, reservation of the right to 
remove ‘all machinery and equipment 
located therein” included as “equip- 
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notwithstanding 


and a 


The 
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- 


construction, and the amount so stated will control,'? 


the amount is different from the 


consideration named in the deed subsequently made 
for the property,?? the recital of consideration in 
the deed not being binding on either party,+* and 
subject to be shown even by parol evidence not to 
have been the true consideration for the sale.*# 
also, if in the contract of sale a general recital of 
the consideration is inconsistent with the subse- 
quent provisions as to the terms of payment, which 
are definite and particular, the latter will control.t® 


So, 


If the contract does not provide as to the price, a 


reasonable price will be implied;*® but terms of 
payment will not be implied.+? 


If the contract con- 


tains provisions as to the purchase price, but they 


are not definite 
parties must be 


ment” anything provided for efficient 
service in the dairy business, as con- 
ducted on the premises, and there- 
fore fixtures. Western Maryland 
Dairy v. Maryland Wrecking & Equip- 
ment -Co., 126 A. 135,'146 Md. 318. 
(10) Provisions whereby the parties 
thereto agreed to divide the proceeds 
of operation of a hotel on the prop- 
erty, do not amount to a reservation 
of the rents and profits while prop- 
erty is wrongfully held by a tenant in 
possession. Gagnon v. Veum, 169 N. 
W. 174, 40 N.D. 563. (11) A contract 
subject to “reservations” of record 
does not except an easement for tele- 
phone lines created by grant. Broad- 
way-Long Beach Realty Corporation 
v. Meiber) 252 N.Y:S) 612) 141 “Misc: 
764. (12) A reservation in the gran- 
tor of the right to extend telephone 
wires does not except a previous ease- 
ment for similar purposes subjecting 
the property to a greater burden. 
Broadway-Long Beach Realty Corpo- 
ration v. Feiber, supra. (13) Under 
Civ. Code §§ 1641, 1645, 1649, 1651, a 
provision of a contract for the con- 
veyance of realty “subject to condi- 
tions, restrictions, reservations and 
easements now of record,” is not re- 
pugnant to a subsequent clause stat- 
ing that the property was ‘free and 
clear from all incumbrances whatso- 
ever, except as otherwise herein ex- 
pressly provided for, to wit, 1921-22 
taxes,’ the term “incumbrances” as 
used by laymen relating to something 
that is a lien on the property which 
requires the payment of money to dis- 
charge, and not generally referring to 
a restriction, reservation, right of 
way, or other easement. Jackson v. 
Snow, 216 P. 60, 62 Cal.App. 56. (14) 
P made a parol sale of land to K, who 
sold it to G, reserving the pine, oak, 
and hemlock thereon. G sold to §S, 
with like reservation in the articles 
of sale. §S sold to I by indorsing the 
articles of sale. Up to this time no 
deed had been made, but it had been 
agreed by G and §S that, when one 
was made, it might pass over them to 
I. After the death of I, a deed was 
made to his heir by P, reserving the 
oak, pine, and hemlock timber on the 
land, which timber the deed recited 
had previously been sold to K. It was 
held that the reservations in the sales 
to G and S and in the deed were not 
to assert any new right, but to en- 
force the reservation by K, which was 
of the merchantable timber then on 
the land, and did not include timber 
thereafter becoming merchantable. 
Irvin v. Patchen, 30 A. 436, 164 Pa. 51. 


6 Lange v. Waters, 103 P. 889, 156 
Cal, 142, 19 Ann.Cas. 1207. 


7. Chenevert v. Lemoine, 27 So. 56, 


the ordinary rules of construction.*§ 


and certain, the intention of the 
ascertained by the application of 
Such uncer- 


52 La.Ann. 586. 
8  Chenevert v. Lemoine, supra. 


9. Arthur v. Baughman, 17 S.W. 
867, 13 Ky.L. 598; Levandowski v. 
Althouse, 99 N.W. 786, 136 Mich. 631. 


{a] Thus (1) a mutual agreement 
locating a roadway cures any uncer- 
tainty in the reservation of the road- 
way. Levandowski v. Althouse, 99 N. 
W. 786, 136 Mich. 631. (2) Where 
there is a reservation of an indefinite 
quantity of land described as the ven- 
dor’s “home and the lands surround- 
ing it,’ and the purchaser directs a 
survey to be made, informing the sur- 
veyor that the vendor will show him 
the lines, and the survey so made re- 
serves thirty-five acres, and the deed 
is made in accordance with the survey 
and is accepted by the purchaser, 
such deed will not, after the land has 
greatly increased in value, be correct- 
ed on a claim by the purchaser that it 
was understood that only ten acres 
should be reserved. Arthur v. Baugh- 
man, 17 S.W. 867, 13 Ky.L. 598. 

10. Sibley v. Pickens, (Tex.Civ. 
App.) 273 S.W. 897. 

11. Clarke vy. Shirk, 121 F. 340, 57 
Ci@. A. 554. 

[a] Purchaser’s liability to ven- 
dors must be measured by written 
contract with vendors. Dupre v. 
Si apes 38 S.W.(2d) 236, 238 Ky. 


12. Fort v. Richey, 21 N.E. 498, 
128 Ill. 502 [rev 25 Ill.App. 591]. 


13. Koch v. Roth, 37 N.E. 317, 150 
Ill. 212; Primm v. Legg, 67 Ill. 500 


14. Primm v. Legg, supra. 


15. Stewart v. Arendt, 37 N.Y.S. 
684, 16 Mise. 45. 


16. Johnson y. Staley, 70 N.E. 541, 
32 Ind.App. 628; Collins v. Vandever, 
1 Iowa 5738. 


17. Ansorge v. Kane, 155 N.E. 683, 
244 N.Y. 395 [rearg den 157 N.E. 845, 
245 N.Y. 530]. But see Johnson v. 
Staley, 70 N.E. 541, 32 Ind.App. 628 
(holding that, where the contract fix- 
es no _ price, the price and terms fixed 
would be required to be reasonable). 

18. U.S.—Ward v. Foley, 141 F. 
364, 72 C.C.A. 140. 

Ala.—Syllacauga Land Co. vy. Hen- 
drix, 15 So. 594, 103 Ala. 254, 

Colo.—Wolff v. Helbig, 43 P. 
21 Colo. 490. 

Ill.—Carroll v. Drury, 49 N.E. 211 
OMe Syed 

Ind.—Smith v. Toth, 111 N.E. 
61 Ind.App. 42. 

Ky.—Brann v. Falmouth Riverside 


Comerery, Co., 92 S.W. 579, 29 Ky.L. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tainty and necessity for construction frequently 
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arise where the contract does not name the purchase 


Mo.—Brown v. Massey, 38 S.W. 939, 
138 Mo. 519. 


Neb.—Doll v. Getzschmann, 133 N. 
ae. 417, 90 Neb. 370, Ann.Cas.1913A 

N.H.—Daniels v. Cheshire R. Co., 20 
N.H. 85. 

N.Y.—Bennet v. Washington Ceme- 
tery, 62 N.Y.S. 87, 47 App.Div. 365 [aff 
61 N.E. 1127, 168 N.Y. 666]; Woolley 
v. Friedlander, 22 N.Y.S. 213, 67 Hun 
321 [aff 37 N.E. 826, 143 N.Y. 626]; 
Carpenter v. Hewitt, 86 N.Y.S. 566, 42 
Misc. 260. 

N.C.—Jarratt v. Wilson, 
401. 

S.D.—Lines v. Potter, 176 N.W. 150, 
42 S.D. 463. 


70 N.C. 


Tex.—Ferguson v. Johnson, (Civ. 
App.) 228 S.W. 338. 
Utah.—Clarke v. Freebairn, 13 P. 


(2d) 327. 

Eng.—In re Bayley-Worthington, 
£1909] 1 Ch: 648; Davies v. Chamber- 
lain, 26 T.L.R. 138. 

Alta.—Boivin v. Lessard, 7 Alta.L. 
97; McManus v. Edmonton Public 
School Board, 6 Dom.L.R. 370, 22 
West.L.R. 120. 


And see cases infra this note. 


[a] ' Construction with other in- 
struments.— Where a vendor of realty 
takes a series of notes for deferred 
payments, and, when executed, indors- 
es one of them paid and surrenders 
it pursuant to the contract, the in- 
dorsement is a substantive part of 
the note and must be construed with 
the contract of sale to show the 


agreed consideration for the_ sale. 
Doll v. Getzschmann, 133 N.W. 417, 
90 Neb. 370, Ann.Cas.1913A 880. See 


Colonial Hill Co. v. Greenoe, 134 S.E. 
633, 35 Ga.App. 698 (construing writ- 
ten land sale agreement and install- 
ment notes in payment, when con- 
sidered together, to show uncondition- 
al promise to purchase and pay). 


{b] Particular contracts construed. 
—(1) A contract to sell “all my inter- 
est in 320 acres of land. . at the 
rate of fourteen dollars per acre,” 
means fourteen dollars for each acre 
of the entire tract in which the vendor 
has an interest and not for each acre 
which the vendor’s interest amounts 
to. Ward v. Foley, 141 F. 364, 72 C. 
€.A. 140. (2) So, also, a contract to 
pay “$50.00 an acre” for an “‘undivid- 
ed one-half interest” in certain lands, 
the entire tract containing forty 
acres, means to pay fifty dollars for 
each acre in which the vendor has an 
interest, or two thousand dollars in 
all. Zeno Iron Co. v. Jacobson, 117 
N.W. 614, 105 Minn. 294. (3) A pro- 
vision that the codwner will release 
her interest in the land on a pro rata 
basis of one thousand five hundred 
dollars per acre means that she is to 
be paid the entire amount, and not 
that it is to be divided between the 
coowners. Hutton v. Nardin, 214 N. 
W. 247, 238 Mich. 689. (4) The agree- 
ment of one who has purchased land, 
to be paid in yearly instalments “to 
pay Ida F. Cox [the vendor]. . . 
one hundred dollars, as rent for five 
years . . . in case I fail to pay the 
notes... at maturity . with 
interest” is not to pay one hundred 
dollars yearly but altogether. Sam- 
ple-Carter Co. v. Cox, (Miss. ) 22 So. 
$01. (5) Where A purchased from B 
one hundred acres of land, for the 
sum of one thousand seven hundred 
dollars, and before conveyance A sold 
half the land to C for eight hundred 
and fifty dollars, but C agreed to pay 
B one hundred and eighty dollars for 
a choice of halves of the land, it was 
held that B was to pay six hundred 


and seventy dollars, and C one thou- 
sand and thirty dollars, for their re- 
spective halves of the land. Weather- 
ford v. Cunningham, 21 [ll]. 151. (6) 
An agreement that if the land is not 
worth the consideration named the 
vendor ‘‘will make it worth” that 
amount constitutes a warranty that 
the land is worth the sum named, and 
an agreement to make up the defi- 
ciency if it is not. Whitehall v. Con- 
ner, 55 Ind. 354. (7) Where the pur- 
chaser as a part of the consideration 
agrees to “pay and fully discharge’ a 
certain debt, “principal and interest,” 
the agreement includes a note pre- 
viously given for accrued interest on 
the date referred to. Rheiner v. 
Barnard, (Tex.Civ.App.) 45 S.W. 962. 
(8) Where the contract provides that 
if the purchaser shall ‘‘dispose of or 
sell” the land, all of the unpaid pur- 
chase money. shall become due and 
payable, the words ‘dispose of” are 
not synonymous with “sell,” and a 
lease of the property is a disposal of 
it. Hill v. Sumner, 10 S.Ct. 42, 132 
U.S. 118, 33 L.Ed. 284. (9) Where a 
purchaser of a mining claim agreed to 
pay the costs of procuring the patent 
and the sellers procured the same, the 
purchaser was liable for such costs. 
Hunt v. Capital State Bank, 87 P. 1129, 
12 Idaho 588. (10) A note for the 
purchase price of a mule, which was 
returned, was held not included in the 
balance of the account of the maker 
to the payee which was remitted 
as part consideration of the payee’s 
purchase of the maker’s plantation. 
Yarbrough vy. Marks, 121 So. 301, 168 
La. 57. (11) Where the contract pro- 
vides that “said purchaser has paid 
$1,000 as earnest money to be applied 
on such purchase when consummat- 
ed,” it shows that the purchaser part- 
ed with the earnest money for the 
benefit of the seller and paid it asa 
part of the purchase money. Sum- 
mers v. Hedenberg, 198 Ill.App. 460 
[aff 115 N.E. 566, 277 Ill. 368]. (12) 
A note given by the purchaser when 
the agreement to sell was signed, to 
be returned on the giving of a mort- 
gage at the time of transfer, was 
held not “earnest” money. Wright v. 
Derbes, 122 So. 57, 168 La. 335. (13) 
A provision in a written contract for 
exchange of a quarter section for 
plaintiff's stock of merchandise and 
notes, that defendant within a year 
would find a buyer for the land at not 
less than forty dollars per acre to 
plaintiff, relied on by plaintiff and in- 
ducing him to make contract, was one 
of its principal elements, and not a 
broker’s agreement (Boxell v. Grant, 
171 N.W. 251, 41 N.D. 566), (14) and 
such provision was a binding covenant 
by defendant to sell the land within a 
year (Boxell v. Grant, supra). (15) 
Where plaintiff, who owned an_undi- 
vided two-thirds interest in land, con- 
veyed it to defendant, the parties en- 
tering into a contract, one part of 
which recited that if defendant acquir- 
ed all the interest in the balance of the 
land, some of the owners of which 
were minors, he would, upon such ac- 
quisition, pay five thousand dollars 
therefor, such acquisition to be made 
within two years from the date of the 
contract, on purchasing one half of 
the outstanding one-third interest 
within a year for two thousand five 
hundred dollars and the remainder 
within two years, for one thousand 
five hundred dollars, defendant was 
liable to plaintiff for the difference 
between the purchase price of the one 
thousand five hundred dollars half and 
two thousand five hundred dollars, re- 
gardless of the manner in which he 
acquired such interest, or of the par- 
ticular persons whose interest he so 
aequired. Johnson v. Wilkerson, 131 
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price but provides some method by which it is to 


S.W. 690, 96 Ark. 320. (16) Where a 
contract for sale of land to a son, 
whieh as originally drafted required 
the son to pay unequal amounts to 
his three sisters, was altered to pro- 
vide that he should have the land 
at a fixed price, and that after the 
vendor’s death “each one gets an 
equal share,” the amounts payable to 
the sisters being stricken out and 
their names inclosed in parentheses, 
the contract does not show that “each 
one” referred only to the sisters, and 
not to all four of the children. Thom- 
as v. Williams, 176 N.W. 968, 188 lowa 
961. (17) In an action for specific 
performance, a contract, by its si- 
lence as to express reservations in 
favor of one defendant and by its ex- 
press provisions as to the proceeds 
of sale to plaintiff, was held_to indi- 
cate that the parties intended that 
another defendant should receive all 
of the proceeds, subject to the agree- 
ment to pay certain items. Mann vy. 
White, (Tex.Civ.App.) 236 S.W. 783. 
(18) Under a memorandum agreement 
for the sale of land calling for pay- 
ment of “$500 each six months . . . 
until interest and principal is paid; 
interest at 6 per cent,” the five hun- 
dred dollars to be paid each six 
months was to be on account of prin- 
cipal and interest, and interest in ad- 
dition to the five hundred dollars was 
not called for. Hager v. Rey, 176 N. 
W. 443, 209 Mich. 194. (19) Where a 
tract, assumed to contain one hundred 
sixty acres, in fact contained but one 
hundred fifty-two and ninety-two hun- 
dredths acres, and in order to close a 
sale the buyer’s agent executed an in- 
strument that the buyer owed the 
seller one hundred fifty-eight dol- 
lars on certain conditions, such in- 
strument was a mere estimate, and 
not an express promise to pay, ren- 
dering defendant liable, without 
reference to the deficiency in quan- 
tity. Acord v. Mitchell, 149 N.W. 839, 
167 Iowa 652. (20) Where the vendor 
agreed that the government subsidy 
under the Housing (Additional Pow- 
ers) Act of 1919 be applied on the 
purchase price, the vendor is entitled 
to the benefit of the entire dmount of 
the subsidy, although it was increas- 
ed subsequent to the contract of sale. 
Colborne v. Smith, 91 L.J.Ch. 367. 
(21) A contract to pay one dollar an 
acre for land, with a credit of 
amounts due the purchaser on an in- 
dependent account, did not require 
him to pay balances found against 
him on the account as part of the pur- 
chase price, in addition to the acre- 
age price. Gainer v. Jones, 58 So. 288, 
176 Ala. 408. (22) A collateral agree- 
ment for payment of a broker’s com- 
missions is not terminated by the pur- 
chaser’s acceptance of a deed and pos- 
session. Bowditch v. E. T. Slatterly 
Co., 161 N.E. 878, 263 Mass. 496. (23) 
Under a contract for the sale of real- 
ty, providing for monthly payments 
to the vendors or survivor, and after 
their death to their heirs, the word 
“heirs” should not be given its strict 
legal definition, and, after death of 
the vendors, the balance of the pur- 
chase price would go to their next 
of kin. Crump v. Mangan, 168 N.Y.S. 
679, 101 Misc. 568. (24) “Net pro- 
ceeds” in an agreement to pay one 
half the net proceeds received from 


time to time does not mean “net 
profits.” Scott v. Montgomery, 30 
Man. 90. (25) Under a provision that 


on payment of one fourth of the price 
the purchaser could demand a deed 
for such an amount of land as the 
amount paid shall bear to the pur- 
chase price and accrued interest at 
the end of five years, the amount nec- 
essary to be paid to demand a deed 
need be only one fourth of the pur- 
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be ascertained,!® or the amount is made to depend 
on the time of payment,?° or on some future event 
or contingency,”! or the contract contains provisions 


chase price without interest, although 
the land received might be less than 
that proportion. Pratt v. Arcadia 
Orchards Co., 172 P: 918, 101 Wash. 
649. (26) Where the uncontradicted 
evidence was that, after the execution 
of a contract of sale of certain land, 
the purchaser wrote one F, who was 
the cashier of a bank, stating that he 
inclosed a draft for a certain amount, 
which, with other amounts on deposit, 
made up the purchase price of the 
land, that this was to be paid over on 
the receipt of warranty deed from the 
vendor to one A and a special war- 
ranty cross deed from H to the ven- 
dor, that the title for the first time 
had been declared acceptable, and 
that, if the deeds were not at the bank 
from H, then for the cashier to get 
them before paving over any money, 
so the deeds could be recorded to- 
gether, it was error to find that there 
was an agreement that the purchase 
price should be paid into the bank as 
a@ special deposit, there to remain un- 
til title to the land was perfected, 
when it was to be turned over to the 
vendor. Lennan v. Pollock State 
Bank, 110 N.W. 834, 21 S.D. 511. 


Daniels v. Cheshire R. Co., 20 
N.H. 85; Frewen v. Hays, 106 L.T. 
Rep.N.S. 516. And see cases infra 
this note. 


{a] For example, where the con- 
tract provides that the prices are to 
“be decided by our officials as soon 
as the surveys are completed,’ such 
prices to be at least no higher than 
the price which the public will be 


asked to pay. Frewen v. Hays, 106 
L.T.Rep.N.S. 516 
[b] Price based on cost.—(1) 


Where the determination of the cost 
of a coal field is necessary to fix the 
price under a contract of sale, and 
the contract does not state whether 
interest on moneys expended in its 
purchase is to be allowed in determin- 
ing the cost, such interest cannot be 
allowed. Guthrie v. Baton, 76 A. 71, 
227 Pa. 339. (2) An agreement to 
deliver property ‘‘at cost price’’ means 
at what it actually cost, and nothing 
more; and so the vendor is not en- 
titled to charge a commission for ac- 
quiring title for the purchaser. Mc- 
Manus v. Edmonton Public School 
Board, (Alta.)” 6. Dom... ~ 370, 22 
West.L.R. 120. (3) In a contract to 
sell property on which a building was 
to be erected at “cost”? plus one thou- 
sand two hundred dollars, the ‘cost’ 
was the original cost plus the cost of 
the new building. Cyphers v. Run- 
yon; 290 0S.W.. 671, 218 Ky. 5. (4) 
Where a contract between a develop- 
ment company and a purchaser pro- 
vided that the purchaser should pay 
eight hundred dollars for his lot and 
the exact cost of constructing a house 
which the development company was 
to build for him, the development com- 
pany is entitled to remuneration for 
money expended for bank building 
contracts and for filing the same, for 
telephone charges notifying the presi- 
dent of the company that the build- 
ing was injured, and for money ex- 
pended in straightening it after it 
was damaged by wind (Mayer v. West 
Side Development Co., 79 A. 620, 78 
N.J.Eq. 415); (5) but charges for 
examining the title, in order to ob- 
tain a mortgage on the lot, which the 
purchaser was to assume, is not 
proper item of cost of erection of the 
building (Mayer v. West Side De- 
velopment Co., supra). 


{c] Provision for survey.—Al- 
though a contract for the sale of a 
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certain tract of land contains a spec- 
ification of quantity, if it also pro- 
vides for a survey, payment must be 
made according to the actual amount 
as shown by the survey. Ayres v. 
Hayes, 13 Mo. 252; Clute v. Jones, 28 
N.Y. 280; Bierne v. Erskine, 5 Leigh 
CG2EVan oo. 

Provision for subsequent valuation 
see infra § 8. 


20. Harrison v. Edwards, 3 Litt. 
(Ky.) 340. And see case infra this 
note. 


{a] Particular provision construed. 
—Where the purchaser agreed to pay 
eight dollars an acre for land, in two 
several payments, and, in case of de- 
fault in either payment, then nine 
dollars per acre, at a further speci- 
fied time, it was held optional with 
him to pay eight dollars per acre at 
the first time, or nine dollars at the 
subsequent time specified. Smith v. 
Sanborn, 11 Johns. (N.Y.) 59. 

Time of payment generally see in- 
fra § 236. 

#1. Syllacauga Land Co. v. Hen- 
drix, 15 So. 594, 103 Ala. 254; Fergu- 
son v. Coleman, 37 S.C.L. 99, 45 Am.D. 


761; Quart v. Hager, 18 Ont.L. 181, 
12 Ont.W.R. 3. And see cases infra 
this note, 


fa] Rule applied: (1) Where the 
price was contingent upon the erec- 
tion of certain buildings within a cer- 
tain time. Syllacauga Land Co. v. 
Hendrix, 15 So. 594, 103 Ala. 254. (2) 
Where the price was made contingent 
upon whether cotton should rise to,a 
certain price ‘“‘by” a certain date, the 
word “by” meaning ‘‘on or before” 
and not “on or near’ the date named. 
Ferguson vy. Coleman, 37 S.C.L. 99, 45 
Am.)D. 761. (3) Where there was a 
provision for payment of an addition- 
al amount in case the vendee should 
dispose of the land or use it in a par- 
ticular manner. Quart v. Eager, 18 
Ont.L. 181. 12 Ont.W.R. 3. 


[b] Particular provisions construed. 
—(1) Where defendant agreed, as 
compensation for walnut trees, to pay 
a sum equal to ten times the value 
of a nut crop, in computing the value 
of the crop nuts eaten by hogs of de- 
fendant who was in possession should 
be considered, plaintiff having no 
right or authority to keep hogs from 
ranging on that portion of land. WHa- 
wards v. Arp, 160 P. 551, 173 Cal. 472. 
(2) Where the vendor, on sélling an 
undivided three-fourths interest in a 
lot, agreed in writing with the gran- 
tee to get the outstanding one-fourth 
interest “for the sum of $500,” and, 
in case of failure, to refund the pur- 
chase money and take back the prop- 
erty, and partition proceedadtngs were 
then begun for the sale of the prop- 
erty and division of the proceeds, and 
the grantee purchased the entire prop- 
erty for one thousand dollars, paying 
two hundred fifty dollars to the own- 
ers of the outstanding fourth interest, 
and receiving credit for the balance, 
the grantor was not entitled to re- 
eover from the grantee the difference 
between the two hundred fifty dollars 
paid by her and the five hundred dol- 
Jers specified in the contract. Orr v. 
Buschmann, (Miss.) 86 So. 535. 


22. See Montgomery v. Montgom- 
ery, 25 N:W. 390, 58 Mich. 441 (con- 
struing the term “expenses and inter- 
est’”’ in such contract); Todd v. Worth- 
ington, (Sask.) 32 West.L.R. 366 
(holding that the purchase price in- 
cluded a mortgage assumed). 


[a]. Particular provisions con- 
strmed.—(1) Where the purchaser 
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as to encumbrances on the property,?? or the as- 
sumption by the purchaser of debts or liabilities 
of the vendor,2* or payment is to be made wholly 


takes the land subject to a mortgage 
indebtedness claimed to be a certain 
amount and agrees to pay the vendor 
the amount of any reduction obtained 
in a suit then pending, the agreement 
does not include interest on the 
amount of the reduction obtained. 
Harts v. Fowler, 53 Ill.App. 245 [aff 
36 N.E. 996, 149 Ill. 592]. (2) Under 
a contract providing that no deduc- 
tions for liens or otherwise are to be 
made ‘‘except for mechanics’ liens up- 
to-date,’ and that the vendor shall 
convey the premises free from all en- 
cumbrances, ‘‘except as above stated,” 
no deduction can be made for a me- 
chanic’s lien filed after the date of the 


contract, although before the title 
was closed. Beller v. Nagler, 117 N. 
Y.S. 717. (3) A bond to convey ‘“sub- 


ject to incumbrance of $2,500,” binds 
the purchaser to pay interest on the 
two thousand five hundred dollars 
only from the date of the _ bond. 
Rhodes vy. Wilson, 20 P. 746, 12 Colo. 
65. (4) Where a contract provided 
that the purchaser assumed the mort- 
gage as part of the consideration 
“above stated,” and a later clause 
xed the price of the land per acre, 
which was the only statement of the 
consideration, the amount of the 
mortgage is to be deducted from the 
price so fixed, not considered as addi- 
tional to it. Thomas v. Williams, 176 
N.W. 968, 188 Iowa 961. (5) Where, 
as part of purchase price, the pur- 
chaser agrees to assume a “mort- 
gage’ of a certain amount, an ac- 
cumulation of interest is included in 
the term ‘mortgage.’ Harpstrite v. 
Vasel, 3 Ill.App. 121. And see Ditchey 
v. Lee, 78 N.E. 972, 167 Ind. 267 (stat- 
ed infra note 26 [a]). (6) But it has 
been held that the phrase “by assum- 
ing a mortgage” for a stated amount 
as part of the terms of payment 
means only the principal sum secured 
by the mortgage, and does notinclude 
arrears of interest. Burritt v. Stone, 
10 Sask.L. 384. (7) A contract be- 
tween plaintiff, the purchaser of two 
tracts: of land, and defendant, to 
whom she sold one of such tracts, 
whereby defendant, the mortgage exe- 
cuted by plaintiff on the tracts having 
been foreclosed, agreed to bid in the 
property, was held to mean that de- 
fendant must bid at least the amount 
due the mortgagee under the foreclo- 
sure decree. Battle v. Draper, 231 S. 
W. 869, 149 Ark. 55. 


23. See cases infra this note. 


{a]. Particular provisions con- 
strued.—(1) An assumption by the 
purchaser “of all the indebtedness 


now owing at this time” by the ven- 
dor to other persons does not include 
a liability of the purchaser as surety 
on the bond of a trustee who is not 
then in default. Seller y. Thompson, 
52 S.W. 968, 21 Ky.L. 698. (2) An 
agreement of the purchaser to pay 
“all claims” for materials for build- 
ings on the land ‘out of the proceeds 
of sale’ of the land is not an original 
and absolute promise to pay all such 
claims regardless of the proceeds of 
sale. Brumme vy. Herod, 56 N.Y.S. 
670, 38 App.Div. 558 [rev 55 N.Y.S. 
215, 26 Misc. 33]. (3) A purchase by 
contract under seal “subject to the 
payment of all the purchase-money 
and interest now due” from the ven- 
dor to a third person operates as a 
covenant by the purchaser to make 
such payment. Campbell v. Shrum, 
3 Watts (Pa.) 60. (4) Where the ven- 
dee agreed to pay the vendor’s indebt- 
edness “as per financial statement,” 
a tax indebtedness, not shown by the 
statement, was not assumed by the 
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or in part in some mode other than in money,”* as 
by furnishing or contributing to the support and 
maintenance of the vendor or some other person,”? 
or by paying an annuity to some person.?® 
the land is to be paid for at a certain price per 


vendee. American Surety Co. of New 
York v. M-B Ise Kream Co., (Tex. 
Civ.App.) 38 S.W.(2d) 118. (5) Un- 
der a contract for purchase of land, 
the purchaser was not chargeable 
with the face value of a tax bill which 
the vendor was authorized to pay and 
include in the purch»se price, where 
the vendor only paid a part of the 
face of the bill to discharge it. 
Thompson y. Lindsay, 145 S.W. 472, 
242 Mo. 53. (6) Under a purchaser’s 
agreement to pay the balance of the 
purchase price “after the payment of 
the foregoing mortgage and two 
notes, debt, interest and costs,’ the 
purcheser was not entitled to deduct 
from the purchase price the face of 
two notes which he had settled for 
less amount, but could deduct only 
the amount actually paid in such set- 
tlement. Tiffany v. Jewett, 113 A. 
198" 270, Pay 167.67.) Where a) con- 
tract, the total consideration of which 
was thirty-five thousand dollars, pro- 
vided for total p»yments of twenty- 
one thousand three hundred dollars 
to be paid directly to defendant, in in- 
stallments and with interest on all 
deferred payments payable on the 
date of maturity of installments, and 
that when that sum was paid to de- 
fendant she would assign to plaintiffs 
her contract with the original owner, 
N, plaintiffs to assume the balance 
of payments thereon amounting to 
thirteen thousand seven hundred dol- 
lers, and further provided that_ if 
plaintiffs paid the installments be- 
fore maturity defendant would take 
care of interest to become due to N 
“to date of such payments only,’ it 
was held that defendant obligated 
herself to pay all interest on the N 
contract un to the time plaintiffs com- 
pleted their pavments to her. Hrick- 
son v. Poole, 217 P. 715, 126 Wash. 
130. 

24. Ala.—Campbell v. Goldthwaite, 
66 So. 483, 189 Ala. 1. 


Cal.—Doty v. California Rice Mill- 
ing Co., 174 P. 389, 87 Cal.App. 449. 


Towa.—Brinsvold v. Medgorden, 153 
N.W. 163, 171 Iowa 413. 


N.J.—Matthews v. Emdin, (Ch.) 93 
A. 881. 

N.D.—Regent State Bank v. Grimm, 
159 N.W. 842, 35 N.D. 290. 


Okl.—Kee v. Satterfield, 149 P. 243, 
46 Okl. 660. 


Or.—Guillaume v. K. S. D. Fruit 
Land Co., 86 P. 883, 88 P. 586, 48 Or. 
400. 

Tex.—Brown v. Searls, (Commn. 
App.) 228 S.W. 173 [rev (Civ.Anp.) 
204 S.W. 4951: Richards v. Gee, (Civ. 
App.) 107 S.W. 61. 


Wis.—Muenchow vy. Roberts, 46 N. 
W. 802, 77 Wis. 520. 


Ont.—Bergman y. Cook, 3 Ont.W.N. 
968, 5 Dom.L.R. 233. 

And see cases infra notes 25, 26. 

{a] Per example: (1) Where part 
payment was to be made by way of 
commissions earned in the sale by 
the purchaser of other lands of the 
vendor. Guillaume v. K. S. D. Fruit 
Land Co., 86 P. 883, 88 P. 586, 48 Or. 
400. (2) Where the contract provided 
that the purchaser should raise five 
successive crops of oats on a certain 
portion of the lend and deliver the 
same to the vendor in payment_for 
the whole tract. Muenchow v. Rob- 
erts, 46 N.W. 802, 77 Wis. 520. (3) 
Where the price was fixed at six thou- 
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Where 


sand dollars, five thousand dollars to 
be paid in cash and the balance in 
lots. Kee v. Satterfield, 149 P. 243, 
46 Okl. 660. (4) Where the price of 
land was fixed, and merchandise was 
to be taken in payment at cost price, 
but the cost price did not equal the 
agreed nrice of the land. Brunsvold yv. 
Medgorden, 153 N.W. 163, 171 Iowa 413. 
(5) Where land was sold on agreement 
to convey an interest in a corporation 
to the value of five thousand dollars, 
in its fully paid-up stock, to be one 
hundred shares, with a par value of 
one hundred dollars per share, based 
on an incorporation of one hundred 
thousand dollars. Doty v. California 
Rice Milling Co., 174 P. 389, 37 Cal. 
App. 449. (6) Where an agreement 
providing for a cash payment on a 
certain date gave the purchaser the 
option of transferring certain prop- 
erty on or before that date and be 
eredited therewith. Bergman vy. Cook, 
3 Ont.W.N. 968. 5 Dom.L.R. 233. (7) 
Where the vendee agreed to deliver to 
the vendor “80 acres crops each year 
after the years described above, 1914, 
of all crops raised each year.” Re- 
gent State Bank v. Grimm, 159 N.W. 
842, 35 N.D. 290. (8) Where a stock 
of goods was to be traded for land at 
the actual ‘cost and carriage,’ and 
plaintiff, the landowner, consented to 
taking the goods. at the prices mark- 
ed by defendant. Brown v. Searls, 
(Tex.Commn.App.) 228 S.W. 173 [rev 
(Civ.App.) 204 S.W. 495]. (9) Where 
a vendor, entitled to nayment in in- 
stallments until a future date when a 
deed would be executed, thereafter 
agreed to receive stock of the pur- 
chaser, and to give him credit for the 
price thereof on the date of the last 
payment under the land_ contract. 
Matthews v. Emdin, (N.J.Ch.) 93 A. 
881. (10) Where a vendor contracted 
to receive bonds of a corporation to 
be formed in part payment for the 
Jand, but the contract was silent as to 
the amount of the bond issue. Camp- 
bell Be Goldthwaite, 66 So. 483, 189 
Ala. 1. 


{[b] Agreement to offer to buy 
other land.—An instrument, executed 
by one as a part of the consideration 
for a conveyance to him of land, bind- 
ing him to offer a specified sum for 
the land of another at a time speci- 
fied, does not bind him to pay the 
specified sum, but only binds him to 
make an offer to buy, and a breach of 
the obligation does not render him 
liable to pay absolutely the specified 
sum, but renders him liable only for 
such damevges as result from the 
breach. Richards v. Gee, (Tex.Civ. 
App.) 107 S.W. 4&1. 


25. See cases infra this note. 


[a] Particular provisions con- 
strued.—(1) One agreeing to support 
another for life in consideration of 
receiving real estate of the latter is 
not bound to pay the funeral expenses 
of the latter; but her estate, if any, 
is liable therefor. In re Brandes, 122 
N.W. 954, 145 Iowa 743. (2) Where 
the contract binds the purchaser to 
provide for the support and main- 
tenance of a certain person during 
life, provided the total amount so ex- 
pended shall not exceed a certain sum, 
and the person named dies before the 
sum specified has been expended, the 
purchaser is not liable for any bal- 
ance. Fort v. Richey, 21 N.E. 498, 
128 Ill. 502 [rev 25 Ill.Avp. 591]. (3) 
Where a father conveyed land to his 
son to secure support for another son 
who was weak-minded, the grantee 
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acre, in computing the area to determine the price 
no deduction should be made on account of the area 
of highways or railroad rights of way included with- 
in the tract,27 but it has been held, although there 
is authority to the contrary,?® that, if the land is 


executing a bond conditioned on his 
supporting at his home his weak- 
minded brother for life, and providing 
that, if the brother lived elsewhere, 
the grantee would pay “the sum of 

dollars per year” for his main- 
tenance, it was held that the fail- 
ure to fill in the blank indicated a pur- 
pose to measure the obligation of the 
son by the reasonable needs of his 
weak-minded brother from year to 
year, and, where the latter lived else- 
where, he could recover the reason- 
able value of his support. Rhyne v. 
Rhyne, 66 S.E. 348, 151 N.C. 400. (4) 
Where a contract for the sale of land 
for twenty-three hundred dollars pro- 
vided for the payment of one thou- 
sand dollars in cash, and the execu- 
tion of a note for thirteen hundred 
dollars, with six per cent interest, by 
the vendee, who further agreed to 
support the vendor during his life, 
and the contract further provided 
that the vendee shculd pay the ven- 
dor one hundred and thirty-eight dol- 
lars per year, ard recited: “It being 
the sum agreed to at six per cent on 
the total amount of the purchase mon- 
ey per annura, for the said lands in 
lieu of the maintenance of the said 
{vendor],” ‘t was held that the ven- 
dee was te have tthe land for twenty- 
three hundred dollars, charged with 
one hundred and thirty-eight dollars 
per year, and was to be credited with 
one hundred and thirty-eight dollars 
for his services and charges in main- 
taining the vendor. Ray v. Wilcoxon, 
12 S.E. 443, 107 N.C. 514. 


26. See cases infra this note. 


{aj Particular provisions con- 
strued.—(1) A provision that the pur- 
chaser shall continue the business 
conducted by the vendor on the land 
sold for “at least five years” and that 
“so long as said business shall be so 
continued or conducted” the purchas- 
er shall pay a certain sum annually 
to a person named, such payments are 
not limited to a period of five years 
but continue if the business is con- 
tinued beyond that period. Thomp- 
son v. Thompson, 119 N.Y.S. 766, 134 
Avv.Div. 752. (2) Where the written 
evidence of a contract for the pur- 
chase of land provided that the pur- 
chaser agreed to pay one hundred dol- 
lars annually to a certain person 
during life, and in the deed to the 
property, forming part of the con- 
tract, and which the purchaser was 
to receive, he assumed a prior mort- 
gage in which the mortgagor agreed 
to pay as interest the same sum to 
the same person, and the principal of 
such prior mortgage was payable, six- 
ty days after the death of the per- 
son receiving the one hundred dol- 
lars, to one who had received the land 
as devisee Subject to such charge of 
one hundred dollars and sold it sub- 
ject thereto, taking the mortgage as 
part payment, a finding that the last 
purchaser agreed to take the land 
subject to such charge, and not to 
show a requirement for a double an- 
nual payment of one hundred dollars, 
was justified. Ditchey v. Lee, 78 N. 
BE. 972, 167 Ind. 267. 


27. Beach v. Hudson River Land 
Co., 56 A. 157, 65 N.J.Eq. 426 [aff 60 
A. 210, 68 N.J.Eq. 656]; Dumond v. 
Sharts, 2 Paige (N.Y.) 182. 

Easements as constituting encum- 
bcm affecting title see infra §§ 
dD M3 . 


£3. Kidder y. Childs, 96 N.H. 1117, 
202 N.Y. 624, 


670 [66 C.J.] 
described as being bounded “by” a highway, no 
part of the highway should be included in the esti- 
mate, although the vendor owns the fee to the cen- 
ter of the highway,?® and if the land is deseribed 
as “lying on both sides” of a river, the area of the 
river bed should be excluded in the computation, al- 
though it will pass by the deed to the purchaser.*° 


Payment by third person. Where the terms of the 
contract definitely and completely provide for pay- 
ment by execution of a note and mortgage by a 
third person, the law will not import therein a prom- 
ise by the purchaser to pay notes so executed.** 


[§ 227] 2. Amount Dependent on Resale. If the 
contract makes the amount of the purchase money 
dependent on, or subject to be affected by, a resale 
or the amount received on a resale of the property, 
the rights of the respective parties depend on the 
proper construction of the agreement.*? An agree- 
ment by the purchaser to pay an additional sum in 
ease he realizes a certain amount on a resale does 
not obligate him to sell in ease he has an opportunity 
to do so, or render him liable for such amount unless 
he actually resells;?? but if he does resell he ean- 
not evade this provision by taking other property 
in part payment instead of making a cash sale,** 
the purchaser being accountable, in such case, for 
the valuation at which the property was taken al- 
though it was subsequently sold for less.*° So, also, 
an agreement to pay a balance of the purchase money 
out of the proceeds of a contemplated resale does 
not bind the purchaser to pay such balance except 
out of such proceeds,?® but he is liable for such bal- 
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ance to the full extent of the proceeds received.*? 
If the purchaser agrees to divide profits made on 
a resale and he resells the property together with 
other property for a gross sum, the profits must be 
determined by apportioning the sum received, ac- 
cording to the respective values of the different 
tracts sold.*8 


[§ 228] 8. Provision for Subsequent Valuation, 
Where the contract stipulates that there shall be a 
fair valuation of the property, it is implied that 
such valuation shall be at a reasonable estimate 
made by the parties, or, if they are unable to agree, 
by the court;*® and if no method of ascertaining 
the value is provided for, any means adapted to the 
purpose may be employed.*® If, however, the con- 
tract provides as to how the valuation shall be 
made, this method must be followed,*! unless the 
parties by a subsequent agreement substitute a dif- 
ferent method.t2 An agreement that the selling 
price shall be fixed by appraisement is not an agree- 
ment to submit to arbitration within the meaning 
of a statute relating to provisions in written con- 
tracts to settle by arbitration a controversy there- 
after arising out of such contracts.** 


[§ 229] 4. Recovery or Allowance for Excess or 
Deficiency.** The construction of contractual pro- 
visions relating to claims for an excess or deficiency 
in the quantity of land conveyed is governed by the 
rules relating to the construction of contracts gen- 
erally;*> and accordingly, in construing such pro- 
visions, the court will seek to ascertain and give 
effect to the intention of the parties.*® 


Wiens Thorpe v. Los ey Ne Mo. 143. 45. See Contracts §§ 481-592. 
Hlectric Corporation, 1 P. ; 38. Kickl . Me I den- i i 

Cal.App. 201; Firmstone v. Spaeter,/ Ware hand vias Meee sk eo 46. See cases infra this note. 

1 Pa.Dist. 39, 11 Pa.Co. 147. Am.R. 831. [a] Particular provisions con- 


30. Daniels v. Cheshire R. Co., 20 


strued.—(1) A contract for the con- 


is 


N.H. 85. 
31. First Nat. Bank v. Thorpe 
Bros., 229 N.W. 871, 179 Minn. 574. 


32. Conn.—Cowles v. Buckingham, 
49 Conn. 121. 

Mo.—Gwin v. Waggoner, 22 S.W. 
710, 116 Mo. 1438. 

N.Y.—Lorillard v. Silver, 36 N.Y. 
578, 3 Transcr.A. 143 [rev 35 Barb. 
132]; Bennet v. Washington Ceme- 
tery, 11 N.Y.S. 203, 24 Abb.N.Cas. 459. 


Wis.—Lamar v. Scales, 36 N.W. 850, 
an Wiaisee 159: 

Sask.—Willoughby v. Saskatchewan 
Valley Land Co., 3 Sask.L. 130. 

[a] Resale of cemetery lots.—A 
covenant by the grantee, a cemetery 
association, to pay the grantor a spec- 
ified amount for each lot of a certain 
size resold, entitles the grantor to 
the amount specified without regard 
to the price for which the land was 
resold. Bennet v. Washington Ceme- 
tery, 11 N.Y.S. 203, 24 Abb.N.Cas. 459. 

33. Lorillard v. Silver, 36 N.Y. 578, 
8 Transcr.A. 143 [rev 35 Barb. 132]. 

34. McGuire v. Richards, 23 N.Y.S. 
1117, 70 Hun 67. 


35. McGuire vy. Richards, supra. 


36. Gwin v. Waggoner, 22 S.W. 
710, 116 Mo. 143. 


37. [a] Bule applied.—Money re- 
ceived as a payment on the resale is 
subject to the payment of the unpaid 
balance of the original purchase mon- 
ey without any deduction to reim- 
burse the original purchaser for im- 
provements made on the _ property. 
Gwin v. Waggoner, 22 S.W. 710, 116 


39. Estes v. Furlong, 59 Ill. 298. 
40. Estes v. Furlong, supra. 


41. Guild v. Atchison, ete., R. Co., 
45 BP. 82, 567 Kan, 70,57 Am.S.R. 312, 
383 L.R.A. 77; Freeman yv. Ralph Re- 
alty Corporation, 191 N.Y.S. 72, 198 
App.Div. 788; Tew v. Harris, 11 Q.B. 
7, 63 E.C.L. 7, 116 Reprint 376; Milnes 
eee 14 Ves.Jr. 400, 33 Reprint 


[a] Where appraisers are named 
in accordance with the contract, their 
appointment cannot be revoked at the 
pleasure of one of the parties. Guild 
vw. Atchison, ete.) BR. Oo), 45 Pee. 57 
NSAMe iO) Dik, AI Sak, node ico ciel nike cAveata Ge 


{[b] Provision for appraisal (1) of 
the quantity of coal on hand in the 
building sold does not obligate the 
purchaser to pay for the full quan- 
tity estimated, when the estimate was 
arbitrary and erroneous. Freeman v. 
Ralph Realty Corporation, 191 N.Y.S. 
72, 198 App.Div. 788. (2) Where a 
buyer and a seller agreed each to 
nominate a referee on or before a cer- 
tain day, who were to fix the price, a 
selection of a referee by one of the 
parties previous to the day fixed, but 
which was not communicated to the 
other party until after such day, was 
not a nomination, within the meaning 
of the agreement. Tew v. Harris, 11 
Q.B. 7, 683 E.C.L. 7, 116 Reprint 376. 


42. Nutting v. Dickinson, 8 Allen 
(Mass.) 540. 


i Grote v. Stein, 99 Pa.Super. 
44, Abatement of purchase price 


for deficiency see infra §§ 754-760. 
Recovery for excess.see infra § 764. 


veyance of land provided that neither 
party should make a claim for any 
excess or deficiency in amount of land 
conveyed. It appeared, however, that 
within the boundaries set out in the 
deed was included a certain tract 
which plaintiff did not own or claim 
to own. This was held not such a 
shortage as was contemplated in the 
agreement, and the vendee was held 
to be entitled to an allowance there- 
for. Young v. Lofton, 12 S.W. 1061, 
11 Ky.L. 758. (2) Where a contract 
provided that a claim for shortage in 
acreage should be made within three 
months and the purchaser made a 
elaim for sixteen acres which was not 
allowed, but a further agreement was 
made providing that the shortage 
should be ascertained within six 
months and deducted from a future 
payment, the second agreement con- 


templated the allowance of any short-' 


age and did not limit the purchaser to 
the sixteen acres, first claimed. Rain- 
ey~ Vv. Hogsett, 100). 20740 (GiGi. 
335. (3) Where land is sold at a giv- 
en price per acre, for the aggregate 
quantity contained in the tract, speci- 
fied at a certain number of acres 
more or less,’ and no provision is 
made for a Survey to ascertain the 
precise quantity, the price and the 
number of acres mentioned are to gov- 
ern in fixing the amount of money to 
be paid, and the words “more or less” 
are not to unsettle this amount, and 
leave the matter open to survey, but 
are to be understood as indicating the 
agreement of each party to risk a vari- 
ation in the quantity assumed. Sul- 
livan v. Ferguson, 40 Mo. 79; Boxley 
v. Stevens, 31 Mo. 201. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 230-232] 


[§ 230] 5. Provision for Security. A provision 
for security to be given by the purchaser must so 
far as reasonably practicable be given a construc- 
tion which will make the contract a rational busi- 
ness instrument and will effectuate what appears to 
have been the intention of the parties.*7 An agree- 
ment by the vendor to convey as soon as the pur- 
chaser “secures the payment” of the purchase money 
means not a payment in money, but the giving by the 
purchaser of something by which payment may at 
some future time be procured or compelled.*® An 
agreement by the purchaser to execute a mortgage 
for the deferred payments means a mortgage on the 
land conveyed;*® but where the sale is of a certain 
farm with the stock and tools belonging thereto, an 
agreement to give a mortgage on the farm will 
not include a mortgage on the stock and tools.°° 
An express agreement to give a mortgage implies 
that it shall contain fair and reasonable provisions 
for the security of the mortgage.°1 An agreement 
that the purchaser be allowed to place a mortgage 
on the property with “any bank” includes a coop- 
erative bank,®? and, in the absence of controlling 
provisions, the total amount of the encumbrances 
may exceed the purchase price.°*? A provision for 
a discount in case the purchaser anticipates the pay- 
ment of the mortgage debt applies only to a vol- 
untary anticipation.°* Where the contract provides 
that the land purchased shall be the only security 
for the payment of the price, the land will be con- 
sidered as a pledge and subject to sale.°° A contract 
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for a survey requiring the vendor, without giving 
security, to reimburse the purchasers for deficient 
acreage, and requiring the purchasers to pay for 
excess acreage, should be construed as requiring no 
security from the purchasers.®* An agreement to 
accept a “straw bond” as security does not mean 
that no person was to be legally lable to pay any- 
thing on the bond, but merely that the vendee shall 
not be required to assume a direct liability to the 
vendor for the payment of the amount of the bond, 
nor be required to furnish a bond made by a party 
who is financially satisfactory to the vendor.°* 


[§ 231] 6. Provision for Withholding Part of Pur- 
chase Money. Where the contract authorizes the 
purchaser to retain a certain part of the purchase 
price to meet or protect him against claims against 
the property, it can be used by him only in accord- 
ance with the provisions of the contract,°* and any 
amount not so used may be recovered by the ven- 
dor®? unless the contract provides otherwise.*° 
When the contract provides that deduction may be 
made for a paving tax, the vendor on a reassessment 
must reimburse the vendee for an additional sum 
which he is required to pay.°* 


[§ 232] 7. Provision as to Defaults, Repayments, 
and Forfeitures.°2 The operation and effect of pro- 
visions in the contract as to defaults in the payment 
of installments and as to the repayment or forfei- 
ture of payments made depends on the intention of 
the parties as shown by the entire agreement ;°3 but 


47. Bray v. Hickman, 161 N.E. 612. 
263 Mass. 409. 

[a] Deposit to discharge liens on 
personalty.—Where a purchaser of 
realty and personalty paid price of 
realty, and a part of price of person- 
alty was deposited to pay liens on the 
personalty, the deposit could not be 
applied as compensation for failure of 
title to the realty. Pritchard v. 
Pasquotank & N. R. Steamboat Co., 
86 S.E. 171, 169 N.C. 457, L.R.A.1916A 
961. 

ase Foot v. Webb, 59 Barb. CNGY.) 
38. 

49. Huff v. Lawlor, 45 Ind. 80; 

Matteson v.~ Scofield; 27 Wis. 671. 


50. Hallett v. Taylor, 58 N.E. 154, 
177> Mass. 6: 


51. Mcintyre v. Andrews, ye ak 5 
(2d) 865. 
52. Olson v. Sissenwine, 156 N.E. 


32, 259 Mass. 79 

53. Olson v. Sissenwine, supra. 

54. Industrial Sav., etc., Co. Vv. 
Hare, 65 A. 1080, 216 Pa. 389. 

[a] Thus the right to a discount 
for the anticipation of the mortgage 
debt does not apply where payment is 
enforced under a provision making 
the whole amount due ahd payable on 
a default in one payment. Indus- 
trial Sav., ete., Co. v. Hare, 65 A. 1080, 
216 Pa. 389. 

55. Williams v. Price, 5 Munf, (19 
Va.) 507. 

56. Fleming v. Todd, 
App.) 42 S.W.(2d) 123. 

Construction of provisions for re- 
covery or allowance of excess or defi- 
ciency see supra § 229. 

57. Aronson v. Heymann, 56 Pa. 
Super. 501. 

58. Walter v. Johnson, 2 Ney. 354. 

{a] Particular provision construed. 
—Under a contract authorizing the 
purchaser to retain a certain amount 
to indemnify him against “any ad- 


(Tex.Civ. 


verse claim” against the property, the 
words “any adverse claim” apply only 
to valid and substantial claims, and 
the vendor may recover the money if 
appropriated by the purchaser to the 
payment of unauthorized or invalid 


claims. Walter v. Johnson, 2 Nev. 
354. 
59. Walter v. Johnson, supra, 


Eastern Crown Realty Co. v. Isaacs, 
95 N.Y.S. 602; Evans v. See, 23 Pa. 
88; Kramer v. Read, 12 A. aT eS. 
Cas. 613; Boyle v. Rowland, SoC. 
Eq. 555. 


[a] Thus (1) the vendor may re- 
cover the amount retained to satisfy 
a certain lien where he himself has 
paid off the lien. Evans v. See, 23 Pa. 
88. (2) The vendor may recover the 
amount retained where the anticipat- 
ed claim was never made and has be- 
come barred by the statute of limita- 
cous. Boyle v. Rowand, 3 S.C.Eq. 

bo: 


[b] Liability not terminated. 
Where a wortion of the purchase price 
has been deposited in the hands of a 
third person to pay special taxes for 
public improvements as soon as they 
are ascertained, the fact that the 
vendor has the taxes declared invalid 
does not entitle him to the sum on 
deposit where the lands are liable to 
be reassessed for the improvements 
so that the purchaser would be de- 
prived of the benefit of his indemnity 
contract if the fund were paid to the 
lessor. Cross v. Hayes, 45 N.J.Law 
12 [aff 45 N.J.Law 565]. 


60. Hale v. Hays, 54 N.Y. 389 [aff 
48 Barb. 574]. 


{a] Particular provision con- 
strued.—Where the payment was to 
be made in clothing and the purchas- 
er retained about six hundred and 
fifty dollars’ worth “as security for 
the payment” of taxes amounting to 
about two hundred and seventy eight 
dollars, which he was afterward com- 
pelled to pay, and the contract provid- 


ed that in that event he might appro- 
priate the clothing retained to his 
own use as his indemnity and re- 
muneration without any liability or 
accountability therefor, it was held 
that the vendor was not entitled to 
tender the amount paid for the taxes 
and recover the clothing retained. 
al v. Hays, 54 N.Y. 389 [aff 48 Barb. 

61. Evening Star\Lodge, No. 43, A. 
EF. & A. M., v. Robbins, 161 N.W. 680, 
179 Iowa 537. 


62. Grounds of forfeiture limited 
by terms of contract see infra § 338. 


Recovery by purchaser of purchase 
money or deposits see infra § 1574. 


63. Mancius v. Sergeant, 5 Cow. 
(N.Y.) 271 note; Shenners v. Prit- 
chard, 80 N.W. 458, 104 Wis. 287; 
Mutchenbacker v. Dominion Bank, 21 


Man. 320. And see cases infra this 
note. , 
[a] Forfeiture of payment or con- 


tract.—A provision that the vendor 
may, on default in payment of pur- 
chase money, “declare this contract 
forfeited, and he shall enter upon and 
repossess himself of the said prem- 
ises, and thereupon this contract shall 
be at an end,” has been held to pro- 
vide for forfeiture of payments as 
well as for forfeiture of the contract. 
Reddish v. Smith, 38 P. 1003, 10 Wash. 
178, 45 Am.S.R. 781. 


[b] Relief to purchaser. — Under 
an agreement that if the purchaser 
“should die before the last payment 
is made, and his wife is not able to 
pay the land out, to allot to her, by 
disinterested parties, the value of 
whatever amount has been paid on 
said land,” the widow is entitled to 
an allotment on her husband's death 
without having made the last pay- 
ment, and is not restricted to the con- 
tingency of his death before the time 
agreed on for the last payment. 
Simpson v. Williams, 74 Ala. 344. 
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forfeitures are not favored and will not be enforced 
unless clearly contracted for,®* the contract being 
construed, if possible, to avoid a forfeiture ;*° and 
provisions for forfeitures or penalties will be strict- 
So, to give a contract a construc- 
tion requiring no notice of rescission or forfeiture 
of the contract, it should be plain and clear beyond 
question from the terms used that such was the 
Contracts may be held 
to provide for a forfeiture, however, although that 
term is not used, if its equivalent is found in the 
A provision giving the vendor the op- 
tion to forfeit and terminate the contract on default, 
by the vendee is made for the benefit of the vendor, 


ly construed. 


intention of the parties.°* 


contract.®8 


Castleberry v. Hay, 70 P. 1055, 
8 Idaho 670; Hudson v. Shepard, 90 
Till. App. 626; Suau v. San Juan School 
Board, 32 Porto Rico 12; Tavender 
v. Edwards, 1 Alta.L. 333. 

Duty of vendor to restore or offer 
to res*tcre consideration in absence 
of contractual provision to contrary 
see infra §§ 347, 348. 

65. Holman v. Musser, 212 P. 33, 
59 Cal.App. 734; Olson v. Beer, 220 P. 
LOZ erat Gane eos, we Le Kan. 756; 
Cue v. Johnson, 85 P. 598, 73 Kan. 558; 
Jacobs v. Spalding, 36 N.W. 608, ral 
Wis. 177; March y. Bantom, 45 Can. 
S.C. 388 [aff 5 Sask.L. 42]. And see 
eases infra this note. 


[a] Rule applied.—(1) Where the 
terms of the contract are indefinite 
and uncertain and are susceptible of 
two different constructions, by one 
of which one of the parties would be 
subjected to a forfeiture, and by the 
other no forfeiture would be incurred 
and no injustice would be done to the 
other party, the latter construction 
should be adopted. Jacobs v. Spald- 
ing, 36 N.W. 608, 71 Wis. 177. (2) An 
isolated and unsigned paragraph 
printed across the middle of the back 
of a land purchase contract, which in 
itself was clear and complete in its 
terms, and to which no reference was 
made in the text of the agreement 
signed by the parties, cannot be im- 
ported by interpretation into the body 
of the contract to effect a forfeiture 
of defendant’s interest in the property 
in violation of the principles of 
equity. Olson v. Beer, 220 P. 1021, 112 
Kan. 798, 114 Kan. 756. 


{b] Particular provisions con- 
strued —(1) The word “forfeiture,” 
in a contract for the sale of land, 
providing for forfeiture in case of the 
vendee’s failure to comply with its re- 
quirements as to deferred install- 
ments, means nothing more than that 
on such failure the contract was to 
terminate. Fratt v. Daniels-Jones 
Co., 133 PB. 700, 47 Mont. 487. (2) A 
contract providing that a cash pay- 
ment shall be forfeited if default is 
made in a deferred payment, and that 
the seller shall have a right to resell 
and charge any loss to the purchaser, 
does not mean that the cash payment 
is to be forfeited in addition to the 
loss by the resale, and if the cash 
payment is more than such loss, the 
difference should be returned. Jacoby 
v. Stetler, 4 A. 342, 8 Pa.Cas. 31. 


66. Sharshel v. Smith, 181 P. 541, 
66 Colo. 375; Tait v. Reid, 139 N.W. 
1101, 158 Iowa 466; Buford v. Land- 
rum, 67 S.W. 1066, 29 Tex.Civ.App. 
62. And see case infra this note. 


{e] Particular provision con- 
stimed.—A contract for the sale of a 
lot for-one thousand fifty dollars, 
which recited the receipt of seven 
hundred fifty dollars “as earnest 
money and part purchase money,” 
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which provided that, ‘in the event 
the purchaser fails to comply 
with “his part of the contract, the 
earnest money receipted herein shall 
be forfeited,” provides only for a for- 
feiture of that portion of the seven 
hundred fifty dollar payment which 
constituted earnest money, the whole 
being deered to include more than 
earnest money, in view of the size 
of the purchase and recital in the 
contract. Price & Price Inv. Co. v. 
McGrath, 222 P. 714, 26 Ariz. 110. 

67. Barrett v. Dean, 21 Iowa 423; 
Kemmerer v. Title & Trust Co., 175 
Ped; SOug eg OnOL., Let hehe l@ yea. 

68. Westerman vy. Raid, 212 N.W. 
134, 203 Iowa 1270. 

[a] “Null and void,” for example. 
Westerman y. Raid, 212 N.W. 134, 203 
Iowa 1270. 


69. U.S.—Raymond v. San Gabriel 
Valley Land, etc., Co., 53 F. 883, 4 
CLCFAR So: 


Ariz.—Treadway v. Western Cotton 


OW" &” Ginnings \Co.; TOP iC2a) Ssir: 
Armstrong yv. Irwin, 221 -P. 222) 26 
ATize Too AL LAR. 609: 


Ark.—Wade v. Texarkana Building 
a Loan Ass’n, 238 S.W. 937, 150 Ark. 


Seog eoman v. Griswold, 34 P. 
ie 

Fla._—Chace v. Johnson, 123 So. 519, 
98 Fla. 118 [foll 136 So. 672]; Realty 
Securities Corporation v. Johnson, 111 
So. 532, 93 Fla. 46. 

Ill.— Chrisman v. Miller, 21 Ill. 227. 

Iowa.—Gaughen v. Kerr, 68 N.W. 
694, 99 Iowa 214; Barrett v. Dean, 21 


Iowa 423. 

Mass.—Cartwright v. Gardner, 5 
Cush. 273. 

N.Y.—Morris v. Green, 70 N.Y.S. 
1096, 62 App.Div. 460; Mancius v. 
Sergeant, 5 Cow. 271. 


Or.—In re Denning’s Estate, 229 P. 
913, 112 Or. 621; Maffet v. Oregon, 
etc., R. Co., 80 P. 489, 46 Or. 443; Nep- 
pach v. Oregon, etc., R. Co., 80 P. 482, 
46 Or. 374, 7 Ann.Cas. 19385; Graham 
v. Merchant, '72 P. 1088, 43 Or. 294. 


Tex.—Hall v. Shirk, (Civ.App.) 
35 S.W.(2d) 191. 


Utah.—Imlay v. Gubler, 298 P. 383, 
77 Utah 547. 


{a], Reason for rule.—A purchas- 
er in aland sale contract cannot profit 
by his own default unless the parties 
have provided what the result of de- 
fault shall be. Armstrong v. Irwin, 
221 PR. 222n20 -ATIZa ds oon Neda ks OOO 
Maffet v. Oregon, etc., R. Co., 80 P. 
489, 46 Or. 443. 

{b] Presumption is that the clause 
is for the benefit of the vendor. 
Weaver v. Griffith, 59 A. 315, 210 Pa. 
18, 105 Am.S.R. 788. 


[c] Rule applied.—Where bond for 
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not for the benefit of the vendee;®® and a provision 
that on a default by the purchaser in the poet 
of an installment the contract shall be voi 

strued as being entirely for the benefit of the ven- 
dor,’ who may, at his election, either treat the con- 
tract as void or waive the default and enforce it.” 
Such a provision will neither authorize the purchaser 
to take advantage of his own neglect and avoid the 
contract by making a default, nor prevent the ven- 
dor from waiving the default and suing to recover 
the unpaid purchase money,’? and the same rule 
applies where the contract further provides for a 
forfeiture of the installments already paid,’? al- 
though the rule is otherwise where the provision 


is con- 


title provided that if buyer should fail 
to make payment as agreed, he should 
forfeit all claims and al] moneys paid, 
provision did not provide alternative 
method of performance at buyer’s op- 
tion. Stierle v. Rayner, 102 A. 581, 
92 Conn. 180. 


70. Cal.—Wilcoxson v. Stitt, 4 P. 
629, 65 Cal. 596, 52 Am.R. 310 


Ill.— Mason vy. Caldwell, 10 Tll. 196, 
48 Am.D. 330. 


Kan.—Chambers vy. Anderson, 32 P. 
1098, 51 Kan. 385. 


Mass.—Meagher v. Hoyle, 54 N.E. 
347, 173 Mass. 577. 

N.Y.—Canfield v. Westcott, 5 Cow. 
270; George EB. Loefler Co. v. Snyder, 
119 N.Y.S. 152, 65 Misc: 62: 

Pa.—Finlay v. Stewart. 56 Po. 183; 
Cape May Real Estate Co. v. Worth- 
ington, 42 Pa.Super. 7; Cape May 
Real Estate Co. v. Bennett, 42 Pa. 
Super. 6; Cape M2v Real Estate Co. 
v. Henderson, 42 Pa.Super. 1. 


W.Va—Marshall v. Porter, 80 S.E. 
350, 73 W.Va. 258. 


Wis.—Shenners v. SECM AES 80 N. 
W. 458, 104 Wis. 287. 


fa] Words “null ard voia” ina 
contract for the sale and conveyance 
of land, providing that if the vendee 
defaulted the contract should be “null 
and void,’ render the contract void- 
able only at the vendor's election. 
Marshall v. Porter, 80 S.E. 350, 73 W. 
Va. 258. 


[b] Purpose of clause.—‘‘The con- 
eluding clause following the covenant 
to pay in these words ‘or else this con- 
tract to be null and void’, was intro- 
duced for the benefit of the vendor, as 
a stimulant to prompt payment of the 
agreed price, not as a release of the 
vendees from their express covenants. 
It was in effect as if the vendor had 
said, ‘if you do not pay as you have 
covenanted, you shall have no right 
under this contract.’ ”’ Finlay v. 
Stewart, 56 Pa. 188, 189. 


71. See infra § 1071. 
72. Cal.—Newton v. Hull, 27 P. 
429, 90 Cal. 487; Wilcoxson v. Stitt, 


4 P. 629, 65 Cal. 596, 52 Am.R. 310. 


I1l.—Mason vy. Caldwell, 10 Ill. 196, 
48 Am.D. 330. 


Kan.—Chambers v. Anderson, 32 P. 
1098, 51 Kan. 385. 


Mass.—Meagher v. Hoyle, 54 N.E. 
347, 173 Mass. 577. 

N.Y.—Mancius v. Sergeant, 5 Cow. 
pe note; Canfield v. Westcott, 5 Cow. 

Wis.—Shenners v. 
W. 458, 104 Wis. 287. 

73. Cal.—Newton vy. 
429, 90 Cal. 487. 


Ill.—Mason y. Caldwell, 10 Ill. 196, 
48 Am.D. 330. 


Pritchard, 80 N. 


Hull, 27° P- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is that the contract shall be void and that the ven- 
dor shall refund to the purchaser a certain part of 
the amount already paid.‘ A defaulting purchaser 
in possession of the property cannot, in an action 
for the purchase price, invoke a clause providing that 
if either party should fail to comply with the con- 
tract he should forfeit to the other a stipulated sum 
for liquidated damages.7® A provision that “should 
the title not prove good, then the payment 
is to be refunded,” is evidently intended to avoid 
disputes about the title and is for the benefit of both 
parties.*° A provision that if a third person decid- 
ed the title was defective the earnest money was to 
be returned and the contract rescinded gives the 
vendor, on the happening of the contingency, the 
right to rescind.'? A forfeiture clause giving the 
vendor the option of terminating the contract on 
the purchaser’s default is not self-executing.*® 


Waiver. <A provision that the waiver of a for- 
feiture shall be in writing recognizes the right to 
waive it.7° 


Sales with right to repurchase are not favored,*° 
and the contract will be construed as a mere loan 
unless the court can see that the contract, if en- 
forced, according to its terms, is not an unconscion- 
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able one.®! 


[§ 233] G. Place of Performance or Payment. If 
the contract by its terms shows an intention of the 
parties to fix a definite place of performance, such 
intention controls ;** and the same rule applies where 
the place of performance is not named in the con- 
tract of sale but is fixed by a separate agreement of 
the parties.8* The purchaser’s failure to reply to 
the vendor’s letter suggesting a place of settlement 
is an acquiescence in such suggestion, fixing the place 
named as the place of settlement.°4 The purchaser 
may refuse to make payment at a place other than 
that designated in the contract;*® and the accept- 
ance of a partial payment at a place other than that 
fixed by the contract is not a modification of the 
contract as to the time and place of further pay- 
ments.*° 


If no place of performance is fixed by the con- 
tract or otherwise, the vendor must seek the pur- 
chaser at his residence or usual place of business 
in order to make tender of the deed,** but if the 
purchaser appoints a place, the vendor may tender 
there.88 So the purchaser must seck the vendor at 
his residence or usual place of business to make ten- 
der of the purchase price;*® but if the vendor at 


Kan.—Chambers v. Anderson, 32 P. 
1098, 51 Kan. 385. 

Mass.—Meagher y. Hoyle, 54 N.E. 
347, 173 Mass. 577. 

N.Y.—Mancius v. Sergeant, 5 Cow. 
271 note. 


Wis.—Shenners vy. Pritchard, 80 N. 
W. 458, 104 Wis. 287. 

[a] Not mutual covenant.—A con- 
tract providing that on default the 
contract shall be void and all pay- 
ments forfeited does not contain mu- 
tual covenants authorizing the vendor 
in case of default to declare the con- 
tract void and authorizing the pur- 
chaser to terminate the contract by 
forfeiting the installments already 
paid. Shenners yv. Pritchard, 80 N.W. 
458, 104 Wis. 287, 


[b] In Pennsylvania (1) there is 
authority supporting the rule of the 
text (Cape May Real Estate Co. v. 
Worthington, 42 Pa.Super. 7; Cape 
May Real Estate Co. v. Bennett, 42 Pa. 
Super. 6; Cape May Real Estate Co. 
v. Henderson, 42 Pa.Super. 1), (2) 
these cases being based on a decision 
of the supreme court construing a 
forfeiture clause in a lease (Ray v. 
Natural Gas Co., 20 A. 1065, 138 Pa. 
576, 12) da RA. 290, 21 Am.S.R. 922). 
(3) A contrary rule was formerly 
pronounced by the supreme court 
(Neill v. Peale, 4 A. 830, 1 Pa.Cas. 
461), (4) and it was held that the for- 
feiture clause contains mutual cove- 
nants under which the vendee may 
avoid the contract by making a de- 
fault (Neill v. Peale, supra). 

74. Bradford v. Limpus, 10 Iowa 
35 (holding that such a provision for 
repayment takes the case out of the 
general rule that provisions that the 
contract shall be void on default in 
payments are for the benefit of, the 
vendor alone). 


75. American Loan & Investment 
Co. v. Borass, 188 N.W. 302, 304, 48 
N.D. 1036, 1041. 

76. Brizzolara v. Mosher, 
41. 

[a] Thus, while the title is being 
adjusted, the purchaser may keep his 
money for other operations; and the 
vendor is enabled to find another 
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purchaser if his first vendee is dis- 
satisfied with the title. Neither party 
can embarrass the other, and the ven- 
dee cannot refuse to pay the balance 
on a tender of the warranty deed and 
at the same time decline to accept a 
repayment of the earnest money. 
Brizzolara v. Mosher, 71 Ill. 41. 


77. Vittengl v. Vittengl, 135 N.W. 
63, 156 Iowa 41. 

78. Holland v. Bradley, 12 P.(2d) 
1100, 140 Or. 258; Ewing v. Ryan, 
232 PF; A081 etisr Or 2255. Graham Vv. 
Merchant, 72 P. 1088, 43 Or. 294; Van 
Dake WieColey 0) Ay 593, 1103), Si Vit. 
vo . 

79. Steel v. Long, 73 N.W. 470, 104 
Iowa 39. 

80. Padilla v. Linsangan, 19 Philip- 
pine 65. 


81. Padilla v. Linsangan, supra. 


82. Prairie Development Co. v. 
Leiberg, 98 P. 616, 15 Idaho 379; Jami- 
son v. Keith, 41 S.W. 33, 19 Ky... 511; 


Mayes v. Coleman, 71 So.. 14, 110 
Miss. 874. 
[a] Note payable at bank.—The 


fact that a note given on a Sale of 
land is made payable at a certain 
bank is sufficient to fix that as the 
place of payment without the aid of 
extrinsic testimony. Jamison v. 
Keith, 41 S.W. 338, 19 Ky.L. 511. 


83. Bly v. Joslin, 208 P. 628, 111 
Kan. 638; Esmond v. Van Benschoten, 
12 Barb. (N.Y.) 366; Grillenberger v. 
Spencer, 27 N.Y.S. 864, 7 Misc. 601. 


[a] Rule applied.—(1) If, in arti- 
cles of agreement under seal, no place 
of performance is mentioned, the par- 
ties may afterward appoint a place 
by parol for that purpose. HBsmond y. 
Van Benschoten, 12 Barb. (N.Y.) 366. 
(2) Where the contract is silent as to 
the place of performance, an oral 
agreement fixing the place of per- 
formance does not contravene the 
written instrument but is merely in- 
cidental thereto, and is therefore bind- 
ing on the parties. Grillenberger v. 
Spencer, 27 N.Y.S. 864, 7 Misc. 601. 
(3) Where the purchaser’s letter ac- 
cepting the vendor’s offer stated that 
he wished to have the deal closed 
through a specified bank, and the ven- 


dor thereupon executed a deed and 
forwarded it to such bank, and there- 
after on the purchaser’s request for an 
abstract sent such abstract to the 
bank by which it was forwarded to 
the purchaser, the bank, and not the 
residence of the vendor, was the place 
of payment for the land and the clos- 
ing of the transaction. Ely vy. Joslin, 
208 P. 628, 111 Kan. 638. 

84. Franklin v. Welt, 
98 See Eq. 602. 


5. Pearce v. Hubbard, 135 So. 179,- 
228 Ala. 231. 

86. Prairie Development Co.  yv. 
Leiberg, 98 P. 616, 15 Idaho 379. 

87. Thomas v. Lanier, 23 Ark. 639; 
Samuel y. Allen, 33 P. 273, 98 Cal. 
406; Franchot v. Leach, 5 Cow. (N.Y.) 
506. 


[a] Presumption.—Where a con- 
tract for sale of land made by offer 
and acceptance is silent as to the 
place of payment of the purchase- 
money, the presumption is that the 
price is payable at the place where 


131 A. 585, 


the party made the offer and was 
domiciled. Pearson v. O’Brien, 11 
Dom-LsRy 417,65.22., Westia.. Osha. 


West.Wkly. 342 [aff 4 Dom.L.R. 413, 
22 Mane 175, 210) Wests Re 610. 
West.Wkly. 1026]. 


88. Franchot v. Leach, 5 Cow. (N. 
Y.) 506. 


89. Kan.—Greenawalt v. Este, 19 
P. 803, 40 Kan. 418. 


Minn.—Rahm v. Cummings, 155 N. 
W? 201, "1:32. Minny 141° 


N.Y.—Smith v. Smith, 
405, 2 Hill 351. 


Tex.—Scott v. Grant, 84 S.W. 265, 
387 Tex.Civ.App. 169. 


Wis.—Cram y. Long, 142 N.W. 267, 
154 Wis. 13. 


[a] Place of abode.—One who of- 
fers to sell real estate at a certain 
price has the right to have the pay- 
ment made to her at her place of 
abode. Cram y. Long, 142 N.W. 267, 
154 Wis. 13. 

[b] Presumption.—Where an offer 
to sell realty specifies no place where 
the papers shall be passed and the 
consideration paid, the presumption 


25 Wend. 
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the time of such tender is absent from home, a per- 
sonal tender is not necessary.°° In the absence of 
any stipulation, the vendor may determine where 
the payment shall be made,®! and a readiness to ten- 
der at such place is sufficient.®? 


[§ 234] H. Time of Performance or Payment*®* 
—1l. In General. If no time of performance is spec- 
ified in the contract, a reasonable time will ordinari- 
ly be implied.®* If a time for performance is spec- 
ified and time is of the essence of the contract,°®° 
a strict performance in point of time is necessary,°® 
unless waived;®? and a provision making time of 
the essence of the contract is binding on both parties 
and cannot be employed at the mere discretion of 
the vendor.®® But, if time is not of the essence of 
the contract, a strict performance is not ordinarily 
regarded as essential,®® it being sufficient if the 
performance is within what is under the circum- 
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stances a reasonable time of the date stipulated. 
Neither party can require performance by the other 
before the time fixed in the contract.” 


Computation of time.’ If the contract is to be 
performed within a certain time, the computation 
should be made from the date of the contract,* and 
not that of its delivery,” and the day of the date 
is to be excluded in the computation.® 


[§ 235] 2. Time of Conveyance or Performance 
by Vendor.’ If the contract does not prescribe the 
time for making the conveyance, it will be presumed 
that it is to be made within a reasonable time,® and 
concurrently with the payment of the purchase 
price.® If, however, the contract provides as to 
the time of conveyance, effect must be given to its 
provisions.‘° The ordinary: rules of construction’ 
apply in ascertaining the intention of the parties in 
case of ambiguity.!2 The contract may provide for 


is that this will take place at the 
vendor’s residence. Rahm v. Cum- 
mings, 155 N.W. 201, 1381 Minn. 141. 


90. Smith v. Smith, 25 Wend. (N. 
Y.) 405, 2 Hill 351; Shannon v. Free- 
man, 109 S.E. 406, 117 S.C. 480. 


[a] Rule applied.—Where a_ con- 
tract for the sale of land in South 
Carolina was made in that state and 
between citizens of such state, it evi- 
dently contemplated consummation by 
payment of the purchase price and de- 
livery of the deed in South Carolina, 
and the purchaser could not. reason- 


‘ably be required to go to Louisiana, 


where the vendor had gone temporari- 
ly, to tender the purchase price. 


Shannon vy. Freeman, 109 S.E. 406, 117 |- 


S.C. 480. 


91. Veith v. McMurtry, 42 N.W. 6, 
26 Neb. 341. 


92. Drown v. Ingels, 28 P. 759, 


"3 Wash. 424. 


83. Of contracts generally see Con- 
tracts §§ 583, 584, 775-785. 


94 See infra §§ 241, 242. 

95. When time is of essence of con- 
tract see infra § 248 et seq. 

96. U.S.—First Nat. Bank vy. Glens 
Falls Ins. Co., 27 F.(2d) 64. 


Cal.—W oodruff vi Semi-Tropic 
Wand ete... Com 2p. Pash 4e) 87 Gall, 


eas 


Ill.—Kimball vy. Tooke, 70 Ill. 553. 


Ky.—Browning v. Huff, 263 S.W. 
661, 204 Ky. 138, 17 [quot’Cyec]. 


Md.—Diamond vy. Shriver, 80 A. 217, 
114 Md. 643. 


Pe ao eat v. Guild, 10 Allen 
39. 


Mont.—Silfvast v. Asplund, 20 P. 
(2d) 631. 

N.J.—Orange Soc. of New Jerusa- 
lem v. Konski, 121 A. 448, 94 N.J.Kq. 
632 [aff 122 A. 753, 95 N.J.Hq. 254]. 


N.Y.—Hubbell v. Von Schoening, 49 
N.Y. 326 [rev 58 Barb. 498]; Oppen- 
heimer v. Humphreys, 9 N.Y.S. 840, 
[aff 26 N.Bs 757%, 125 N.Y. 7383). 


Ohio.—Curtis vy. Factory Site Co., 
12 Ohio App. 148. 


sage age tend Vv. Younes, 56 Can.S:C: 
388. 


[a] Mutuality of agreement, pro- 
viding that time shall be of the es- 
sence requires either party to per- 
form obligations at or within the 
time specified, to entitle such party to 
require performance from the other. 


1 Silfvast v. Asplund, (Mont.) 20 P.(2d) 
631. ; 


Performance by: 
Purchaser see infra § 236. 


Vendor see infra § 235. 
97. See infra §§ 259, 260. 


98. Johnson v. Berns, 225 P. 727, 
Wate 624, 11st Orw1ved: 


99. Cal.—Carr v. Howell, 97 P. 885, 
154 Cal. 372. ‘ 
_ Ky.—Browning v. Huff, 263 S.W. 
661, 204 Ky. 13, 17 [quot Cyc]; Hast 
Jellico Coal Co. v. Carter, 97 S.W. 
UGS, a oO eevee, Mle a mn es Vee CVLeT CER, 


Gielen a0: 

Me.—Jones. v. Robbins, 29 Me. 351, 
50 Am.D. 593. 

N.Y.—More v. Smedburgh, 8 Paige 
600 [aff 26 Wend. 238]. 

Man.—Hill v. Rowe, 19 Man. 702. 

1. Ala.—Beck v. Simmons, 7 Ala. 
71. 


Ga.—Taylor v. Baldwin, 27 Ga. 438, 
73 Am.D. 736. 


Ky.—Browning v. Huff, 263 S.W. 
661, 204 Ky. 13, 17 [quot Cyc]; Mon- 
roe v. Bailey, 141 S.W. 412, 145 Ky. 
794, 


Me.—Jones v. Robbins, 29 Me. 351, 
50 Am.D. 593. 


N.Y.—More vy. Smedburgh, 8 Paige 
600 [aff .26 Wend. 238]. 


Reasonable time implied see infra 
§§ 241, 242. 


2. Loutuff v. Friedenberg, 
574, 98 N.J.Eq. 458. 

3. Generally see Time § 7 et seq. 

For payment of installments see 
infra § 244. 


4 Hannah v. Wahlberg, 60 P. 1035, 
128 Cal. 407; Goldsmith y. Guild, 10 
Allen (Mass.) 239. 


5. Goldsmith v. Guild, supra, 


6 Farwell v. Rogers, 4 Cush. 
(Mass.) 460. 


7. Conditions precedent see infra 
§§ 237, 238. 


Time of furnishing abstract of title 
see infra § 242. 


8. See infra § 241. 
9. See infra § 243. 
1Q. See infra § 689. 


11. See supra §§ 207-209; and Con- 
tracts § 481 et seq. 


12. Sugar v. Marinello, 260 Ill.App. 


131 A. 


85; Bragg v. Dole, 73 Me. 201; Glenn 
v. Rossler, 34 N.Y.S. 608, 88 Hun 74 
[aff 50 N.E. 785, 156 N.Y. 161]. ~And 
see cases infra this note. 


{a] Particular provisions con- 
strued.—(1) An agreement to convey 
within ‘‘a short time” is not complied 
with by the tender of a deed nearly 
two years after the date of the con- 
tract. Hussey v. Roquemore, 27 Ala. 
281. (2) In a land contract, the 
phrase “in the event said premises are 
subdivided by beneficiary in the ex- 
ercise of its option so to do, then the 
said payee will release,” etc., did not 
declare that the purchaser should not 
be entitled to a deed of lots for which 
payments had been made before filing 
of subdivision map. San Diego Const. 
Co. v. Mannix, 166 P. 325, 175 Cal. 548. 
(3) Under a contract of lease for a 
term of three years, with a provision 
for a sale to the lessee ‘‘at the ex- 
piration of said term, or so soon as 
the lessor shall acquire an absolute 
title to said premises and be able to 
convey the same,’’ the latter provision 
has reference only to an acquisition 
of title prior to the expiration of the 
three years, and does. not. extend the 
time for conveyance beyond that time. 
Bragg v. Dale, 73 Me. 201. (4) Where 
the agreement is to convey within a 
reasonable time, after payment in in- 
stallments has been completed, a de- 
lay of over three years is unreason- 
able. Zimmerman v. Branyan, 41 A. 
689, 62 N.J.Law 478. (5) Under a 
contract providing for a conveyance 
on or before a certain date, “or as 
soon as the purchaser shall pay” a 
certain amount, the latter provision 
relates only to a payment prior to the 
date specified, and a tender of a deed 
after that date will not support an ac- 
tion for the purchase money. Felter 
v. Weybright, 8 Ohio 167. (6) The 
expression “as soon as possible,” in 
a contract to convey “as soon as pos- 
sible,’’ means, under the circumstanc- 
eS, aS soon as it shall be within the 
vendor’s power, or as soon as he has 
the ability to convey. Snodgrass v. 
Wolf, 11 W.Va. 158. (7) <A contract 
for the purchase of realty, which pro- 
vided that, “if title to said premises is 
not marketable or cannot be made so 
within 90 days, the earnest money 
herein receipted for shall be refund- 
ed,” intended that the 90-day period 
for perfecting the title should begin 
after imperfections or objections were 
pointed out, and not from the date of 
the contract. Jacobs v. Teachout, 219 
P. 38, 126 Wash. 569. 


*By ALBERT DEFOREST TYLER (§§ 234-260). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 235] 


a conveyance within a reasonable time}? or on a 
certain date,'* in which case a tender of a deed 
three days prior to that date is not a compliance 
with the contract;'® or it may provide for a con- 
veyance within a certain time,!® on or before a cer- 
tain date,'7 on payment of the purchase money,?® 
or may make the time dependent on some future 
event or contingency.'® If the conveyance is to be 
made on payment, the purchaser is entitled to a 
conveyance as soon as the purchase price is paid 
or tendered,*° or, in case of payment in installments, 
on payment or tender of the last installment;?! but 
the purchaser cannot accelerate the time of convey- 
ance by tendering the amount of installments before 
they are due,?? even when he is willing to pay inter- 
est on the amount thereof up to the time they would 
be due.** In other words, the vendee cannot place 
the vendor in default by tendering payment and de- 
manding a deed in advance of the time and under 
circumstances not contemplated by the contract.24 
An agreement to convey on or before a certain date 
gives the option to the vendor and he is not obliged 
to convey before the date named,?° although he must 
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do so not later than such date;?° but, if the agree- 
ment is to convey on payment-being made on or be- 
fore a certain date, the purchaser may exercise his 
option to pay before the date named and is entitled 
to a conveyance as soon as such payment is made.?* 
If no time is specified for performance of a partic- 
ular condition by the vendor, it is sufficient if it 
is done at any time before the time for delivery of 
the deed.?> After payment of the contract price the 
vendor is not entitled to time to make title, but only 
to a reasonable time to execute a conveyance.”® 


Selection of tract reserved. Where land was sold 
with reservation of a certain amount to be selected 
by the vendor within a time fixed although the se- 
lection was not then made, it was sufficient if it was 
made by the time fixed for the conveyance.*° 


Delivery of possession. Where the contract is to 
be closed on a certain day, the purchaser is entitled 
to full and quiet possession on compliance with the 
conditions of the contract, and, having offered per- 
formance on the day fixed, is not bound to deposit 
the purchase money in a bank and wait until’ the 
vendor has removed a tenant in possession in order 


13. Hudson y. Barnes, (Mo.) 278 


S.W. 395. 

Reasonable time implied see infra 
§§ 241, 242. 

14. Glenn v. Rossler, 34 N.Y.S. 608, 
88 Hun 74 [aff 50 N.E. 785, 156 N.Y. 
161). 


15. Walker v. Allen, 50 N.C. 58. 


16. Shaw v. Hayward, 7 Cush. 
(Mass.) 170; Mitchell v. Sheppard, 13 
Tex. 484. 


[a] Delivery of deed.—Where the 
vendor resides in the state in which 
the land is situated and the purchaser 
in another state and the deed is to be 
recorded by the vendor and the con- 
veyance is to be made before a day 
named, a deposit of the deed for rec- 
ord before the day named is sufficient. 


Shaw v. Hayward, 7 Cush. (Mass.) 
170. 
17. Holt v. Rogers, 8 Pet. (U.S.) 


Cannon River Mfg. 


420, 8 L.Hd. 995; 
42 


Assoc. v. Rogers, 43 N.W. 
Minn. 123, 18 Am.S.R. 497. 


18. McCraney v.- Griffin, 13 Iowa 
313; Lee v. Briggs, 6 N.Y.S. 98, 2 Silv. 
Sup. 535 [aff 27 N.H. 857, 127 N.Y. 
857]. 

[a] Certainty.—A contract to give 
a deed ‘at any time on payment” of 
a certain amount is not objectionable 
for uncertainty as to the time of per- 
formance, since it may be made cer- 
tain by a tender and demand. Lee v. 
Briggs, 6 N.Y.S. 98, 2 Silv.Sup. 535 
[aff 27 N.B. 857, 127: NoY. 653]. 


[b] Where advance payment is 
made on a contract for the sale of 
certain lots and the contract provides 
that “upon payment” of a certain 
amount the vendor shall make a deed 
to a certain lot, the amount of the 
advance payment should be counted 
as a part of the amount necessary 
to entitle the purchaser to a convey- 
McCraney v. Griffin, i3 Iowa 


792, 


ance. 
313. 

19. U.S.—Watts v. Waddle, 6 Pet. 
389, 8 L.Ed. 437 [mod 29 F.Cas.No. 


17,295, 1 McLean 200]. 
Ind.—Reed v. Hodges, 80 Ind. 304. 
Ky.—Lueas vy. Chapeze, 2 Litt. 31. 
N.Y.—Northrup v. Mead, 106 N.Y.S. 
150, 121 App.Div. 385. 


Pa.—Moorhead vy. Gibson, 38 Grant | 
157. 


Tenn.—Fox vy. Smith, 172 S.W. 317, 
130 Tenn. 611. 


Wash.—State v. Superior Court of 
Spokane County, 110 P. 808. 


{a] Particular provisions.—(1) If 
the conveyance is to be made on the 
decision of a pending suit involving 
the title to the land, it will be con- 
strued as referring to a final determi- 
nation of the controversy including 
an appeal, if an appeal is taken 
(Watts v. Waddle, 6 Pet. 389, 8 L.Ed. 
437 [mod 29 F.Cas.No.. 17,295, 1 Mc- 
Lean 200]); (2) but the suit must 
be prosecuted with reasonable 4dili- 
gence (Lucas v. Chapeze, 2 Litt. (Ky.) 
31). (3) Where a vendor of land, 
with his wife, executed a bond where- 
by the land was to be conveyed on 
the death of both, the purchaser could 
not, on the vendor’s death, compel 
his heirs to convey, even if the wife 
assented thereto. Reed v. Hodges, 80 
Ind. 304. (4) An agreement to make 
title by a judicial sale does not con- 
template any time for its completion 
inconsistent with the due course of 
the process of the law. Moorhead v. 
Gibson, 3 Grant (Pa.) 157. (5) Where 
a party to a pending suit to deter- 
mine the ownership of land contracted 
to sell a part thereof to a railroad 
company for railroad purposes, pro- 
vided final judgment decreed that he 
was the owner, and provided that the 
contract should be void if the adverse 
party succeeded in the action, and the 
action was compromised by the party 
purchasing the land from the adverse 
party pending appeal from a judg- 
ment for the adverse party, the settle- 
ment became as binding as a final 
judgment, so that the party was bound 
by his contract. State v. Superior 
Court of Spokane County, 110 P. 808. 


[b] “Final termination” of suit.— 
Under Shannon Code § 4446, there 
could be no “final termination” of a 


voluntarily dismissed ejectment suit 
until one year after dismissal within 
an option contract binding defendant 
to convey within ninety days after 
final termination of a pending suit. 
Fox v. Smith, 172 S.W. 317, 130 Tenn. 
611. 

20. Woodruff v. Semi-Tropic Land, 
CLO MEIC On (AOL e455 10 SOL. wat Os 
Haight v. Salter, 244 N.W. 209, 210, 
260 Mich. 6 [quot Cyc]; Brown v. 
California & Western Land Co., 177 
N.W. 774, 145 Minn. 432; Goetz v. 


Walters, 25 N.W. 241, 34 Minn. 241; 
Freer v. Denton; 61 N.Y. 492. 


21. Woodruff v. Semi-Tropic Land, 
ete, Go; 25)/Psn854in8lrCall "275s" Dutt 
v. Davis, 110 P. 690, 13 Cal.App. 715; 
Haight v. Salter, 244 N.W. 209, 210, 
260 Mich. 6 [quot Cyc]; Juvelier vy. 
Jamaica Park South Realty Corp., 158 
N.Y.S. 167, 94 Mise. 287; Bank of 
California Nat. Ass’n v. Bishop, 300 
PeLO23; 3% Orso. ’ 

[a] In absence of specific agree- 
ment as to when the deed is to pass 
under a contract to convey, providing 
for deferred payments, it should pass 
at the last payment. Tutt v. Davis, 
110) P. 690, 13 Cal.App. 715. 


Provisions as to credits and defer- 
red payments see infra § 246. 


22. Rutherford v. Walker, 1 Alta. 
Ta: ik? 2: 

23. Rutherford y. Walker, supra. 

24. Luette v. Bank of Italy Nat. 


Trust & Savings Ass’n, 42 F.(2d) 
oicert™ -denu) 5 SCG. eS ie 2eo wa 
884, 75 L.Ed. 779]; Hanson v. Fox, 
99 P. 489, 155 Cal. 106, 20 L.R.A.N’S. 
338, 132 Am.S.R. 72; Garberino vy. 
Roberts, 41 P. 857, 109 Cal. 125. 


25. Vittum v. Estey, 31 A. 144, 67 
Vt. 158. 
26. Holt v. Rogers, 8 Pet. (U.S.) 


420, 8 L.Ed. 995; Cannon River Manu- 
facturers’ Assoc. v. Rogers, 43 N.W. 
792, 42 Minn. 123, 18 Am.S.R. 497. 


27. Warner v. Darrow, 27 P. 737, 
Coma: 309; Freer v. Denton, 61 N.Y. 


28 South St. Joseph Land Co. v. 
Pitt, 21 S.W. 449, 114 Mo. 135. 


[a] Rule applied where vendor 
was to fill up and level the lot sold. 
South St. Joseph Land Co. v. Pitt, 
21 S.W. 449, 114 Mo. 135. 


Conditions precedent to perform. 
ance generally see infra §§ 237-240. 

29. Haight v. Salter, 244 N.W. 209, 
260 Mich. 6. 

fa] Land not owned at time of 
contract.—The lawfulness of a con- 
tract to sell real estate not owned by 
the vendor does not extend the con- 
tract time for delivering a deed, since 
the vendor must take steps to ac- 
quire title in anticipation of his duty 
to deliver the deed. Haight v. Salter, 
244 N.W. 209, 260 Mich. 6. 

30. Louse v. Riverton Coal & De- 
velopment Co., 142 P. 343, 71 Or. 154. 
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to give possession to the purchaser.*? 


[§ 236] 3. Time of Payment or Performance by 
If the contract does not provide as to 
the time of payment it will be construed as requir- 
ing payment at once,?* or on demand,** or at least 
within a reasonable time,*® or on delivery*® or ten- 
der®? of the deed, and as constituting a cash sale.*8 
If, however, the contract provides as to the time of 
payment, effect must be given to its provisions,*® 
although it requires payment to be made in advance 
of the conveyance ;*° but, except where time is clear- 
ly of the essence of the contract,t1 a strict per- 


Purchaser.*? 


VENDOR AND PURCHASER 


furnished.*4 


formance as to the time of payment will not ordi- 


31. Norman v. Wengert, 187 N.W. 
708, 152 Minn. 52. 

32. Conditions precedent to pay- 
ment see infra §§ 239, 240. 


33. Ala.—Peck v. Ashurst, 19 So. 
781, 108 Ala. 429 [disappr 14 So. 541, 
101 Ala. 499]. 


Ga.—Hawkins v. Studdard, 63 S.E. 
852, 182 Ga. 265, 121 Am.S.R. 190. 


I1l.—Elder v. Hood, 38 Ill. 533. 


N.J.—Rogers v. Colt, 21 N.J.Law 
18 [aff 21 N.J.Law 704]. 


Pa.—Hall v. Holmes, 4 Pa. 251. 


[a] This rule does not mean that 
payment is to be made instantly with- 
out any delay whatever, but that the 
sale is a cash transaction and that 
payment is to be made forthwith or 
presently. Hawkins v. Studdard, 63 
ae S52,0132 Ga. 265, 3 VAm.S3R. 

[pb] Interest.—If no time for pay- 
ment is specified, the purchase price 
is payable immediately and interest 
runs from the date of the contract. 
Rogers v. Colt, 21 N.J.Law 18 [aff 21 
N.J.Law 704]. 


34. Stuart v. Crowley, 
719, 195 Wis, 47. 


35. See infra §§ 241, 242. 


36. Winkler v. Jerrue, 129 P. 804, 
20 Cal.App. 555; Ames v. Ames, 91 
N.E. 509, 46 Ind.App. 597; Bruner v. 
Wheaton, 46 Mo. 363; Altman v. Till- 
son, 10 N.Y.St. 235. See also Elder 
v. Hood, 38 Ill. 533 (holding that the 
sale of real estate is no exception to 
the rule that, where property is sold, 
and no time fixed for payment, the 
money is due when the property is 
delivered to the purchaser). 

[a] Stipulation for “immediate 
payment” means payment on delivery 
of the deed and not at the time the 
proposal is accepted. Bruner v. 
Wheaton, 46 Mo. 363. 


21%, NeW 


37. Ida County Savings Bank v. 
po pisten, 136 N.W. 225, 156 Iowa 
34. 


38. Ala.—Brady v. Green, 48 So. 
807, 159 Ala. 482; Angel v. Simpson, 
SE SOne too .o0 Ala. de. 


Ga.—Hawkins v. Studdard, 63 S.E. 
852, 182 Ga. 265, 131 Am.S.R. 190. 


Ill.—Purgett v. Weinrank, 219 Ill. 
App. 28 


Me.—Mears v. Biddle, 120 A. 181, 
122 Me. 392. 


N.Y.—Cammeyer v. United Church- 
es, 2 Sandf.Ch. 186. 


N.D.—Nasset v. Houska, 186 N.W. 
255, 48 N.D. 668. 


Okl.—Jones v. Moncrief-Cook Co., 
108 P. 403, 25 Okl. 856. 


R.I.—Toti v. Gasbarro, 142 A. 152, 
49 R.I. 184. 


[a] “Cash sale” is a sale concur- 


rent with delivery of a deed as dis- 
tinguished from a sale where by 
agreement payment is deferred. 
Mears v. Biddle, 120 A. 181, 122 Me. 
392. 

39. Loud v. Pomona Land, etc., 
Co, 14°S.Ct. 928, 152 1U-S. 15664, 38 )iu; 


Ed. 822; Morris v. Sliter, 1 Den. (N. 
Y.) 59; Douglass v. Ransom, 237 N. 


W. 260, 205 Wis. 439; Bergman v. 


Cooke, 22 Man. 435. 

40) Loud v. Pomona Land, etc., 
Cox LACS 3Ct51928,, 1585 WisSi 5 6453.8 ele 
Wd. 822; Morris v. Sliter, 1 Den. (N. 
Y.) 59; Cushing v. Knight, 46 Can.S. 
Cobb: 

41. U.S.—F¥irst Nat. Bank v. Glens 
Falls Ins. Co., of Glens Falls, N. Y., 
27 F.(2d) 64. 

Ala.—Lauderdale Power Co. v. Per- 
ry, 80 So. 476, 202 Ala. 394. 


I1l.—Kimball v. Tooke, 70 Ill. 553. 
Pa.—Reed v. Breeden, 61 Pa. 460. 


Alta.—Wilson v. Patterson, 14 Alta. 
Ea 2. 

[a] Strict performance essential. 
—(1) When time is of the essence, 
the vendee forfeits his rights by fail- 
ure to comply within the specified 
time. First Nat. Bank v. Glens Falls 
Ins: Col, “of Glens: Falls N: (Y.,27 
(2d) 64. (2) Where the owner agrees 
to sell land at a stipulated price in 
consideration that the purchaser com- 
mence to develop water power with- 
in a prescribed time, and the time 
for payments or for commencement 
of water power development is made 
the essence of the contract, the pur- 
chaser, to secure his rights under the 
contract, must perform his. part 
thereof within a_ stipulated time. 
Lauderdale Power Co. v. Perry, 80 So. 
476, 202 Ala. 394. 


When time is of essence of contract 
see infra §§ 248-260. 

42. Ark.—Smith v. Berkau, 184 S. 
W. 429, 123 Ark. 90. 

Ga.—Taylor v. Baldwin, 
438, 73 Am.D. 736. 


Me.-—Jones v. Robbins, 29 Me. 351, 
50 Am.D. 593. 


Tex.—Hild v. Linne, 45 Tex. 476. 


Wash.—Langert v. Ross, 24 P. 448, 
1 Wash. 250. 


[a] In equity, time of payment is 
regarded as formal, and as meaning 
only that the purchase shall be com- 
pleted in a reasonable time and sub- 
stantially according to the contract, 
regard being had to all the circum- 
stances. Jones v. Robbins, 29 Me. 
d01, 50 Amp. Vols. 


43. See supra §§ 207-209; 
Contracts § 481 et seq. 

44. In re Beverlyridge Co., 35 EF. 
(2d) 818; Bruner v. Wheaton, 46 Mo 
363; Monnett v. Monnett, 17 N.E. 659, 
46 Ohio St. 30; Kee v. Satterfield, 149 
P. 243, 46 Okl. 660. And see cases 
infra this note. 


27 Ga. 


and 
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narily be regarded as essential.4? The ordinary rules 
of construction*® govern in ascertaining the inten- 
tion of the parties.** 
must be construed as a whole*® is not changed by 
the fact that the contract set forth certain payments 
to be made at stipulated times;*® and hence, where, 
as so construed, the intention appears that the pur- - 
chaser shall not be required to make such payments 
until the vendor has furnished abstracts of title, the 
purchaser is not in default until they have been 
The time of payment may be depend- 
ent on some future event or contingency,** such as 


The rule that the contract 


[a] Particular contracts con. 
strued.—(1) Purchaser under con- 
tract providing for payment on July 
15th, and to be void if payments were 
not made as ‘herein provided,’ but 
permitting vendor to take papers 
from escrow when payment was de- 
linquent 60 days, was not in default 
on August ist, after failure to make 
July 15th payment. Retsloff v. 
Smith, 249 P. 886, 79 Cal.App. 443. 
(2) A contract for the sale of land 
on payment “ninety days after suc- 
cess” in finding mineral substances 
thereon should be construed as re- 
quiring payment within, and not aft- 
er, ninety days. Anse La Butte Oil, 
ete., Col-y. Babb, 47 So: 754, -122 Mas 
415. (3) Under a contract providing 
for payment in labor at a certain rate 
per day the purchaser “to complete 
payment within twelve months if 
work is called for,’ and also pro- 
viding for a certain discount ‘‘on any 
part of price of lots gaid in cash,” 
the purchaser has the option of pay- 
ing either in labor or in cash, and he 
has the same time, namely, one year, 
for paying in cash as for paying in 
labor. Shuman y. Willits, 23 N.W. 
358, 17 Neb. 478. (4) A contract giv- 
ing purchaser an election whether to 
take land on vendor’s failure to ten- 
der perfect title, on failure of pur- 
chaser’s attorney to approve the title, 
and then to extend purchaser’s option 
on his election to take it after default 
of vendor and the time for perfection 
of title, with right in purchaser to 
again refuse to take it, and provid- 
ing for forfeiture of a deposit on his 
failure to take it after approval of 
title, limited his refusal to take, as 
provided by the extension clause, be- 
fore approval by his attorney and 
bound him on his failure to terminate 
agreement before perfection and ap- 
proval of title. Yost v. Wills, 102 S. 
BE. 728, 86 W.Va. 71. (5) Contract 
held to contemplate payment of sec- 
ond mortgage at rate of specified sum 
each year until principal is paid in 
full, with interest at stated rate. 
See Bray v. Hickman, 161 N.E. 612; 
263 Mass. 409. 


45. See supra § 207. 


46. Lake Dorr Land Co. v. Parker, 
(Fla.) 140 So. 635. 


47. Lake Dorr Land Co. v. Parker, 
supra. 

48. Holman v. Hutto, 98 So. 188, 
210 Ala. 434; Parsons v. Tilden, 59 
N.Y. 639) [laff 93) “‘Thomps.&@wi16 
Franklin v. Parks, 188 P. 334, 77 Okl. 
gaos Carson v. Cochran, 9 Phila. (Pa.) 


[a] Completion and operation of 
railroad.—A contract providing for 
payment within one year after the 
completion and operation of a certain 
railroad should be construed as con- 
templating such a completion of the 
road as to furnish a safe, speedy, cer- 
tain, easy, and continuing means of 
travel and of transportation of goods, 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 236-238] 


the termination of a suit,*® the organization of a 
corporation,®® or a resale of the property,®! or the 
purchaser may within certain limits be given an 
option as to the time of payment;*? but, where a 
balanee of the purchase price is to be paid out of 
the profits derived from the property, a sale of the 
property by the purchaser makes such balance due 
at once.®* If notes are given for the purchase price, 
payable at a bank, the purchaser is not in default 
for not paying the same until the notes are received 


at the bank.®+ The death of the 


the date of payment does not operate to extend the 


time of payment.®® 
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ance or Performance by Vendor—(1) In General. 
Any conditions imposed by the contract as conditions 
precedent to a conveyance by the vendor must be 
first complied with by the purchaser,®? unless the 
vendor has incapacitated himself to perform his part 
of the contraet;°§ 
condition precedent to the right to a conveyance de- 
pends on the intention of the parties as shown by 
a proper construction of the contract.>® 

[§ 238] (2) Payment or Tender of Purchase Mon- 


Payment or a tender of payment by the 
purchaser is a condition precedent to the right 


and whether a condition is a 


to a conveyance,®° or to the vesting of title in 


[§ 237] 4. Conditions Precedent®*—a. To Convey- 


Parsons v. Tilden, 59 N.Y. 639 [aff 3 
Thomps.&C. 1). : 


49. Leese v. Sherwood, 21 Cal. 151; 
Dauchy v. Devilbiss, 37 Tex. 93. 


[a] Particular provisions.—(1) 
Where the contract provides that 
payment is to be made when a pend- 
ing action shall be “finally decided,” 
but that a dismissal shall not be 
deemed a final decision in case a new 
action is begun prior to a certain 
date, a dismissal after that date is 
a final decision making the price due 
and payable. Leese v. Sherwood, 21 
Cal. 151. (2) Where the contract pro- 
vides for payment of a balance due 
on the thirtieth day “from and after 
the termination of’? a suit to be in- 
stituted involving the title to the 
Jand sold,’ provided the suit “shall 
terminate in favor of’ the vendor, 
and under the statutes the judgment 
in such an action is not conclusive 
but a new action may be brought 
within one year, the agreement 
should be construed as relating to the 
final establishment of the title, mak- 
ing the time of payment thirty days 
after the termination of the second 
suit. Dauchy v. Devilbiss, 37 Tex. 93. 


50. Childs v. Smith, 46 N.Y. 34. 


5Slas Carson v. ‘Cochran, 9 Phila. 
GPA )iealh 

[a] Thus one who has purchased 
land on a contingent agreement to 
make a further payment on a resale 
is not bound to pay until he has sold 
or is to sell at a sacrifice. Carson 
v. ‘Cochran; 9 Phila. (Pa.) : 


52. Perry v. Paschal, 29 S.E. 703, 
103: Gaici34s" Handy v. Rice, 57 A. 
847, 98 Me. 504. 


[a] Thus, where a sale is made 
for a certain sum and the vendor 
agrees that he will “run said amount” 
for three years provided the purchas- 
er pays a certain sum as rent, the 
purchaser may at any time within 
three years pay the purchase price 
with interest and demand a convey- 
ance. Perry v. Paschal, 29 S.E. 703, 
103 Ga. 134. 


[b] Where notes are given for the 
purchase price but the contract pro- 
vides that the vendor shall convey on 
payment of the purchase price ‘“be- 
fore or at the time the sum shall be- 
come due,’ the purchaser is entitled 
to a conveyance at any time on pay- 
ment of the amount due with inter- 
est to the time the payment is made 
without paying the additional amount 
which would be due as interest on 
the notes at the date of maturity. 
Handy v. Rice, 57 A. 847, 98 Me. 504. 

53. Linn v. Butler, 8 P. 588, 8 Colo. 
355 (where the sale was of a mine 
and the balance was to be paid out 
of the net proceeds of the sale of ore 


taken therefrom); Dill v. Pope, 29 
Kan. 289 
54, Ballard v. Cheney, 26 N.W. 


§87, 19 Neb. 58; Robinson v. Cheney, 
£4 N.W. 378, 17 Neb. 673. 


55. Simpson v. Pease, 53 Me. 497. 


56. Conditions precedent to action 
by: 
Purchaser: 
For breach of contract see infra §§ 
1656-1659. 


To recover purchase money paid 
see infra §§ 1599-1608. 


Vendor: 
For damages see infra §§ 1521-1526. 
For recovery of: 
Possession see infra §§ 1323-1329. 
Purchase money see infra §§ 1367— 
To enforce lien see infra §§ 1216- 
U.S.—Loud v. Pomona Land, 
yt S.Ct. 928, 153 U.S. 564, 38 


57. 
etc., Co., 
L.Ed. 82 

Colo.—Stuyvesant v. Western 
Morte., etc, Co., 48: PP. 144, 22)-Eolo. 
28. 


Idaho.—Beck v. Payne, 202 P. 
34 Idaho 408. 


Ill.— Keyes v. Binkert, 57 Ill. App. 47. 


Ind.—Walker v. Sawyer, 70 N.E. 
540, 34 Ind.App. 239. 


Me.—Simpson v. Pease, 53 Me. 497. 


Minn.—Erickson vy. Brandt, 55 N.W. 
62, 53 Minn. 10. 


Terror monte: v. Wheat, 
192. 


Tenn.—Harmon vy. Crook, 2 Yerg. 
ie 


569, 


33 Pa. 


Va.—Purcell vy. McCleary, 10 Gratt. 
(51 Va.) 246. 


58. Miller v. Whittier, 32 Me. 203. 


59. Gilman v. Schwartz, 36 Me. 
541. And see cases infra this note. 


[a] Provisions held to be condi- 
tions precedent.—(1) Where a bond 
for a deed provides that the purchas- 
er shall ‘‘first make the payments and 
perform the covenants hereinafter 
mentioned,’ one of which is the pay- 
ing off of a mortgage, such payments 
as well as the payment of the pur- 
chase price must be made before the 
purchaser is entitled to a deed. Stuy- 
vesant v. Western Mortg., etc., Co., 
43 P. 144, 22 Colo. 28. (2) Where a 
contract was conditioned for the pay- 
ment of the balance of the purchase 
money on the delivery of a deed as 
soon as the purchaser had the title 
examined and found good, the ven- 
dor was not compelled to deliver a 
deed until the purchaser had had the 
title examined and found good. 
Keyes v. Binkert, 57 Ill.App. 47. (3) 
Under a contract to convey certain 
land in payment for services in alter- 
ing and repairing a house, the pur- 
chaser to pay all bills for labor and 
materials and hold the house free 
from liens, if the purchaser allows 
the house to become encumbered by 
liens, the vendor is not bound to make 
the conveyance until the liens are 


discharged. Erickson v. Brandt, 55 N. 
W. 62, 53 Minn. 10. (4) A covenant 
in the alternative that the covenantor 
will convey to the covenantee two 
tracts of land if he likes them, oth- 
erwise one tract in lieu thereof, is 
not broken until the covenantee 
makes his choice and gives notice to 
the covenantor of his choice. Har- 
mon v. Crook, 2 Yerg. (Tenn.) 127. 
(5) Where a title bond binds the ob- 
ligor to convey a certain quantity of 
land to be laid off in one, two, or 
three surveys, as the obligee may 
choose, the former is not bound to 
convey until the latter has made his 
selection and had the land surveyed. 
Purcell v. McCleary, 10 Gratt. (51 
Va.) 246. (6) Language of a land 
contract was held to show that an 
agreement to discharge a_ certain 
mortgage is a condition precedent to 
the purchaser’s right to demand a 
deed. Beck v. Payne, 202 P. 569, 34 
Idaho 408. 


[b] Provision held not to be con- 
dition precedent.—Where a contract 
provides for a conveyance on pay- 
ment of the purchase price, and also 
obligates the purchaser to pay the 
taxes on the property, payment of 
the taxes is not a condition precedent 
to the right to a conveyance. Head- 
ley v. Shaw, 39 Ill. 354; Russell v. 
Copeland, 30 Me. 332. 

60. U.S.—Loud v. Pomona Land, 
etc., Co., 14 S.Ct. 928, 153 U.S. 564, 38 
L.Ed. 822. 


Cal.—Cates v. McNeil, 147 P. 944, 


169 Cal. 697; Salmon v. Hoffman, 2 
Cale 138) 56) Ami: 322) 


Ga.—Jeanes y. Atlanta & Lowry 
Net. Bank, 130 S.E. 353, 34 Ga.App. 


Jowa.—Foft v. Page, 245 N.W. 312; 
Martin v. Works, 206 N.W. 288, 201 
Iowa 444, 


Me.—Gilman v. Schwartz, 36 Me, 
541; Sewall v. Wilkins, 14 Me. 168. 


Mass.—Linton v. Allen, 17 N.E. 523, 


147 Mass. 231; Healy v. Pfau, 119 
Mass. 589. 
Mo.—Sturdivant Bank vy. Houck, 
(App.) 215 S.W. 758. 
Ohio.—Cunningham Vv. Phillips, 


Tapp. 152. 


Or.—Booth-Kelly Lumber Co. v. 
Orezon & (Cn Riso, 243) Pp! Tonge Lelat 
Or. 438 [certiorari den 47 S.Ct. Se Pale 


U.S. 707, 71 L.Ed. 850]; Walker v. 
Hewitt, 220 P. 147, 109 Or. 366, 35 
A.L.R. 100. 


ale prope se en Le v. Wheat, 33 Pa. 


S.C.—American Nat. Bank of Win- 
ter Haven, Fla., v. Caldwell, 164 S.R. 
613, 166 S.C. 194. 

Tex.—Bridge v. Young, 9 Tex. 401. 

Can.—Cushing v. Knight, 46 Can. 
S.C. 565. - - 


[a] Iustrations.—(1) 


\ Where a 
contract provided 


that the vendor 
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him,*! where the contract provides or clearly shows 
an intention that payment is actually to precede in 
point of time the making of the conveyance, or the 
vesting of title; otherwise not.°? So it has been 
held that payment or tender is a condition preced- 
ent where the contract provides that the conveyance 
is to be made on,** or at the time of,°* payment, or 
whenever,®® or as soon as,°° the purchase price is 
paid. Even where payment is not actually to pre- 
cede but is to be concurrent with a conveyance and 
the acts are mutual and dependent, the purchaser 
cannot demand a conveyance without first making 
or tendering payment.®* It has been held that a 
contract, providing that the cash for the purchaser’s 
notes was to be turned over to the vendor “before 
the deal is closed and the deed is signed,” could be 
complied with by a simultaneous signing qnd deliv- 
ery of the deed and the payment of the money.*® 
But a payment or tender by the purchaser is not a 
condition precedent where the covenants as to pay- 
ment and conveyance are independent,®® or the con- 
tract provides for a conveyance on a certain day 
without imposing any condition as to payment,’° 


64. 
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Bailey v. Lay, 


[$§ 238-239 


in which case the vendor must convey at the time 
agreed on whether payment has been made or not."! 
So, if title is to be made “when called for,” without 
any reference to payment, the purchaser may demand 
a deed before payment is made;*? and, if the ven- 
dor gives the purchaser an order for a deed on a 
third person who holds the legal title, and the order 
contains no condition as to payment, the deed can- 
not be withheld because the purchase money has 
not been paid.7* On the other hand, it has been 
held that, where notes are given for the purchase 
price and the conveyance is to be made as soon as 
a patent is obtained from the United States, the 
purchaser cannot demand a conveyance without pay- 
ment or tender if the patent is not obtained until 
after the notes fall due, although the stipulations 
are independent.*4 


[§ 239] b. To Payment or Performance by Pur- 
chaser?°—(1) In General. The vendor must per- 
form any conditions which by the terms of the con- 
tract are conditions precedent to his right to demand 
payment of the purchase price,’® such as the removal 


33 P. 497, 18 /Ct. 695, 162 U.S. 170, 40 L.Hd., 930. 


should deliver the deed and abstract 
on the vendee’s making payments on 
strict terms and at the times set 
forth in the contract, and made time 
of the essence of the contract, the 
vendor was not in default because of 
failure to tender the deed and ab- 
stract before the vendee performed. 
Martin v. Work, 206 N.W. 288, 201 
Iowa 444. (2) Payment is a condi- 
tion precedent to a conveyance where 
a contract calls for a deed ‘“‘in consid- 
eration of the prompt payment” of the 
purchase money. Cohrt v. Kock, 10 
N.W. 230, 56 Iowa 658. 


[b] Where payment is to be made 
in installments and it appears that 
payment in full before conveyance 
was contemplated, the purchaser is 
not entitled to a conveyance until all 


the payments are made. Healy v. 
Pfau, 119 Mass. 589. 
[ec] In Philippines, under _ Civ. 


Code art 1466, the vendor need not 
convey unless the price is paid, or if 
a period of payment has not been 
fixed; but, if such period is fixed, the 
vendor must convey, although the 
price be not first paid. Florendo v. 
Foz, 20 Philippine 388. 


61. Mesick vy. Sunderland, 6 Cal. 
297. 


[a] Where centract is in form of 
conveyance, providing that, if the 
purchaser shall pay a certain sum on 
or before a certain day ‘‘then this in- 
strument is to take effect as a full 
and complete conveyance in fee,” 
whether it be regarded as an execu- 
tory contract of sale or a convey- 
ance on condition precedent, the pay- 
ment of the purchase money is a con- 
dition precedent to the vesting of the 
legal title in the purchaser. Mesick 
v. Sunderland, 6 Cal. 297. 


62. Club Laundry & Cleaning Co. 
v. Murphy, 109 A. 622, 266 Pa. 183. 


[a] Contract construed as calling 
for immediate delivery to purchaser, 
although only part of the price was 
paid, part of the remainder being pay- 
able in stock of purchaser company. 
Club Laundry & Cleaning Co. v. Mur- 
phy, 109 A. 622, 266 Pa. 183. 


63. California Real Estate Co. vy. 
Walkup, 150 P. 385, 27 Cal.App. 441; 
Ishmael v. Parker, 13 Ill. 324; Simp- 
son v. Pease, 53 Me. 497; Dahl v. 
Pross, 6 Minn. 89. 


Colo. 405. 

[a] If payment is to be made in 
installments and the deed is to be 
made at the time of payment of the 
first installment, a payment or tender 
of the amount of such installment is 
necessary to entitle the purchaser to 
a conveyance. Bailey v. Lay, 33 P. 
407, 18 Colo. 405. 


65. Passmore 
Marsh. (Ky.) 591. 


66. Meriwether v. Carr, 1 Blackf. 
(ind!) (4133 ‘Spriggs: vieAlbine 6) 3.5. 
Marsh. Ky.) 158; Keller v. Gar- 
neaux, 180 N.W. 779, 43 S.D. 481. 


67.) Batleys va Waye-33 (P4407, 28 
Colo. 405; Appleton v. Chase, 19 Me. 
74; Geister v. Brown, 207 N.W. 98, 
49 S.D. 262. And see infra § 243 text 
and note 43. 


[a] If purchaser is to pay part 
and give security for balance at the 
same time, and the conveyance and 
payment are concurrent, he must not 
only pay the amount stipulated but 
also give the required security in or- 
der to be entitled to a conveyance. 
Appleton v. Chase, 19 Me. 74. 


68. Athens v. Hurlock, (Tex.Civ. 
App.) 156 S.W. 1145. 


69. Simonds v. Beauchamp, 1 Mo. 
589; Bennet v. Pixley, 7 Johns. (N. 
Y.) 249. 


[a] Although same date is fixed 
for payment and for conveyance, if 
it is by distinct-and independent 
agreements, payment is not a condi- 
tion precedent to the conveyance. Si- 
monds vy. Beauchamp, 1 Mo. 589. 


Dependent and independent cove- 
nants see infra § 243. 


Vir Moore. 1) 3.5. 


70. Simonds y. Beauchamp, 1 Mo. 
589; Bennet v. Pixley, 7 Johns. (N. 
Y.) 249. 

71. Herndon v. Venable, 7 Dana 
(Ky.) 3871; Simonds yv. Beauchamp, 
1 Mo..589; Bennet v. Pixley, 7 Johns. 
QYa) 249. 

72. Simmons v. Spruill, 56 N.C. 9. 

73. 


Owings v. Brown, 5 T.B.Mon. 
(Ky.) 462. 


74 Duncan vy. Jeter, 5 Ala. 604, 39 
Am.D, 342. 
75. Reasonable time implie@ see 


infra § 241, 
76. U.S.—Telfener v. Russ, 16 S., 


Ala.——Matthews v. Bartee, 95 So. 
289, 209 Ala. 25. 
Cal.—Adaian v. Boranian, 211 P. 


806, 59 Cal.App. 703. 


Colo.—Carlsen v. Hay, 195 P. 103,. 
69 Colo. 485. 


Fla.—Toomer v. Chancey, 109 So. 
641, 92 Fla. 458. 


Idaho.—Roberts v. Harrill, 247 P. 
451, 42 Idaho 555; Boyd v. Boley, 139 
P. 139, 25 Idaho 584. 


Iowa.—Cullumber v. Stahl, 203 N. 
W. 270, 200 Iowa 104. 


Ky.-—Horine v. Best, 2 Bibb 547. 
La.—Sewell v. Willcox, 5 Rob. 83; 
McDonough v. Zacharie, 5 La. 247. 


We v." Curtis, (i5emie: 


Mich.—Engel v. Tate, 170 N.W. 105, 
203 Mich. 679. 

Minn.—Converse v. Jenson, 197 N. 
W. 490, 158 Minn. 209. 

N.J.—Moran vy. Borrello, 132 A> 51 
4. N.J.Mise. 344. nae 


N.Y.—Burwell v. Jackson, 9 N-Y. 
535, Seld. Notes 243. 

Ohio.—Negley v. Jeffers, 2 i 
St. 90. ? Se 


Okl.—Franklin v. Parks, 18 : 
77 Okl. 280. dL 


Tex.—Craven v. Escajeda, (Civ. 
App.) 280 S.W. 225; Sweet v. Berry, 
(Civ.App.) 236 S.W. 531. 
_W.Va,—Lathrop yv. Columbia Col- 
lieries Co., 73 S.E. 299, 70 W.Va. 58. 


B.C.—Thompson v. MeD : 
c.223 cDonald, 20 B 


[a] ‘As soon as papers are fixed 
up.”—Where a contract for the sale 
of realty provided for a payment of 
seven hundred forty-five dollars “as 
soon as papers are fixed up,”’ the bal- 
ance of the purchase price to run for 
twelve months, the vendee was not 
due to make the cash payment until 
an effectual conveyance was provided 
by the vendor. Matthews vy. Bartee, 
95° So. 289. 209 Ala. 25. 


[b] Judicial determination of ti- 
tle-—Where an heir of an enrolled 
citizen of the Creek Nation contract- 
ed to sell his share in deceased’s real- 
ty claimed to have been inherited by 
him, the purchaser agreeing to pay a 
certain sum when the supreme court 


For later cases, developments and changes in the law see Annotations, same title and section number 


os 


ae 


§§ 239-240] 


of encumbrances on the property,’7 the acquisition 
of a valid title,7® or the perfection of the title,7 
and he has until the expiration of the time fixed by. 
the contract in which to perform a condition.®° 
So, where the vendor contracts to convey land free 
of defects of title, the purchaser need not tender 
the purchase money on the day stipulated if the 
vendor is not then able to give good title;*! and, if 
the furnishing of an abstract showing a good’? and 
unencumbered** title, or the vendor’s interest in 
the property,** is imposed on the vendor, compli- 
ance with such condition is a condition precedent to 
payment of the price. A contract providing that 
an abstract shall be furnished impliedly requires a 
merchantable title to be tendered before the pur- 
chase money can be demanded,®® and, where pay- 
ment is to be made on a certain date on approval 
of title by the purchaser’s attorney, the.vendor must 
show a merchantable title before that date, although 
the contract does not expressly so provide.*® Where 
a contract required a school district to pay for lands 
purchased “as soon as money is available out of the 
sale of” bonds, “and not later than” a specified date, 
the district’s liabisity to pay became absolute on 
that date, and was not contingent on the sale of the 


of the United States should hold that 
the vendor was entitled to inherit 
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Maxham, 9 Vt. 223 
discharge mortgage on property was 


(where failure to 
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bonds.8? 


[§ 240] (2) Conveyance or Tender by Vendor.** 
Whether a conveyance by the vendor is a condition 
precedent to the payment of the purchase price 
depends primarily on the intention of the parties 
as shown by a construction of the contract.s® Con- 
veyance is a condition precedent to payment wkere 
the contract provides that the conveyance is to be 
made on a day prior to that appointed for pay- 
ment,®® or that-it is to be made on a certain date, 
and that payment is to be made when or as soon as’ 
the conveyance is executed.®! An agreement “to 
pay on demand when quitclaim is presented,”®? or 
to pay within a reasonable time after a marketa- 
ble title is presented,®* imposes no obligation on 
the purchaser to pay until a quitclaim deed in the 
one case, or a marketable title in the other, is ten- 
dered; and where it is provided that payment shall 
be made “on the day of the execution” of the con- 
veyance, the vendor must first make or tender a 
conveyance before he is entitled to payment.®* If 
payment is to be made in installments and the con- 
veyance is to be made on payment of the first in- 
stallment, it is a condition precedent to the payment 
of the subsequent installments;9° and, although the 


& Products Co., 279 F. 8. 
[a] Illustration.—A contract for 


from deceased, vendor could not sue 
in assumpsit for such purchase price 
before such decision was rendered, 
his claim being contingent, and such 
decision being a condition precedent 
to liability. Franklin v. Parks, 188 
P. 334, 77 Okl. 280. 

[c] Provisions held not conditions 
precedent.—(1) Undera contract for 
the sale of lots, resale or ability to re- 
sell at fixed prices was held not a 
condition precedent to maturity of 
the buyers’ obligation to pay the un- 
paid purchase money. Bush v. Mer- 
rill, (Tex.Commn.App.) 206 S.W. 834 
[aff (Civ.App.) 156 S.W. 606]. (2) 
Where a contract for the purchase of 
land provided for the payment of the 
balance of the purchase price “as 
soon as” the purchaser may obtain 
a loan from the government, and for 
the payment of interest on the bal- 
ance of the purchase price at the rate 
required for the loan ‘‘from the gov- 
ernment or any other source,’’ and 
specified that “any loss by fire or 
natural loss from this date is un- 
derstood to be purchaser’s loss,” and 
the purchaser immediately took pos- 
session and made improvements on 
the land, the obtaining of a loan by 
the purchaser from the government 
was not a condition precedent to the 
payment of the balance of the pur- 
chase price, but payrhent was merely 
postponed until the happening of such 
event. Pegg v. Olson, 223 P. 223, 31 
Wyo. 96. (8) Where, in such case, a 
loan was not obtained, the purchase 
price was payable within a reason- 
able time. Pegg v. Olson, supra. 
And see infra § 241. (4) Perform- 
ance of obligations by vendor, for 
which no time was fixed, was not con- 
dition precedent to making payment 
on date fixed under land contract. 
Lamar y. Detroit Apartments Corpo- 
ration, 211 N.W. 6438, 237 Mich. 206. 


Conditions precedent to action for 
purchase price see infra §§ 1367-1383. 


Time of payment dependent on con- 
tingency see supra § 236. 


77. Roberts v. Harrill, 247 P. 451, 
42 Idaho 555; McDonough vy. Zacharie, 
5 La. 247; Converse v. Jenson, 197 N. 
W. 490, 158 Minn. 209; Negley v. Jef- 
fers, 28 Ohio St. 90. See also Foot v. 


held to operate as release of notes 
given for purchase price). 

[a] Rule applies to sale by pur- 
chaser who agreed with his vendee to 
pay the amount due the original ven- 
dor, such amount being in the nature 
of an encumbrance, and its payment 
by the original purchaser a condition 
precedent to the obligation of his ven- 
dee to pay the purchase money due 
on the second contract of sale. El- 
son v. Jones, 245 P. 95, 42 Idaho 349. 

[b]~ Notice of performance.—The 
vendor, who is not to be paid until he 
cancels certain mortgages and gives 
proof thereof to the purchaser, can- 
not exact the price until he does both. 
McDonough y. Zacharie, 5. La. 247. 

78. Saunders v. Curtis, 75 Me. 493. 

[a] Thus, where it was’ under- 
stood that the vendor did not-have ti- 
tle at the time of the contract but 
was to procure the same, payment to 
be made when he was “able to con- 
vey” a good title the acquisition of 
such title was a condition precedent 
to payment. Saunders v. Curtis, 75 
Me. 493 

79. Gibb v. Merrill, 
267, 

See also Wexler v. Poe, 222 N.W. 
715, 245 Mich. 442 (holding that con- 
tracts, providing for reasonable ad- 
ditional time to make title merchanta- 
ble, if abstracts showed title not mer- 
chantable, did not require purchaser 
to execute contracts until title was 
made merchantable on abstracts). 


80. Smith v. Butler, [1900] 1 Q. 
. 694, 


234 Ill.App. 


B 


81. Lathrop v. Columbia Collieries 
Co., 73.S.BE. 299, 70 W.Va. 58. 

82. Toomer v. Chancey, 109 So. 641, 
92 Fla. 458; Lahner v. Schaum, 201 N. 
W. 80, 198 Iowa 1388; Sheehan v. Mc- 
Kinstry, 210 P. 167, 105 Or. 473, 34 A. 
L.R. 1315; Decker v. Jordan, 154 P. 
431, 79 Or. 109. To same effect Clarke 
v. Faux, 3 Russ. 320, 3 Eng.Ch. 320, 
38 Reprint 596. 

Duty of vendor to furnish abstract 
of title generally see infra § 664. 

83. Adaian vy. Boranian, 211 P. 806, 
59 Cal.App! 703. 

84 Martin v. Gulf Coast Orchard 


the purchase of a large tract of land, 
which required the purchaser to make 
a deposit of the initial payment, at 
which time the vendor was to execute 
and deposit in escrow deeds for the 
land, and the purchaser to execute 
and deposit in escrow notes for the 
deferred payments and a trust deed 
securing them, and to pay an addi- 
tional five hundred dollars for a deed 
to six hundred acres of Jand and an 
abstract showing the vendor’s inter- 
est therein, did not require the pur- 
chaser to pay the additional five hun- 
dred dollars or to execute the notes 
and trust deeds until the abstract 
and the deeds were deposited by the 
vendor. Martin v. Gulf Coast Or- 
chard & Products Co., 279 F.8. 


85. Russell v. Ives, 178 N.W. 300, 
172 Wis. 128. 


86. Sweet v. Berry, (Tex.Civ.App.) 
236 S.W. 531. 

{a] Purchaser did not forfeit de- 
posit made to insure payment on a 
specified date by failure to make pay- 
ment on such date where the con- 
tract made the payment conditional 
on approval of title by the purchas- 
er’s attorneys and where the vendors 
had not, prior to such date, present- 
ed an abstract showing merchanta- 
ble title. Sweet v. Berry, (Tex.Civ. 
App.) 236 S.W. 531. 

Time of furnishing abstract of title 
generally see infra § 668. 

87. Smith v. Independent School 
Dist. No. 26J, 282 P. 84, 48 Idaho 295. 

88. As condition precedent to ac- 
tion for purchase price see infra §§ 
1372-1381. 

89. Perry v. Rice, 

90. Horine v. Best, 2 Bibb (Ky.) 
547; Burwell v. Jackson, 9 N.Y. 535, 
Seld. Notes 243. 

91. Huff v. Lawlor, 45 Ind. - 80; 
Huffman v. Hummer, 18 N.J.Eq. 83. 


10 Tex. 367. 


$2. Glos v. Wilson, 64 N.E. 734, 198 
Ill. 44 

93. Lockhart v. Ferrey, 115 P. 431, 
Do Ors 93 

94. Spindle v. Miller, 6 Munf. (20 
Va.) 170. 

95. Burwell v. Jackson, 9 N.Y. 535, 


680 [66 C.J.] 


conveyance is not actually to precede the payment, 
if the acts are to be concurrent and are mutual and 
dependent, the vendor cannot demand payment with- 
out tendering a deed or showing a readiness to con- 
vey.°® But a conveyance is not a condition precedent 
to the right to demand payment if the covenants 
are independent,®? as in the case of a provision for 
payment of ene or more installments of the price 
prior to the delivery of the deed,®* or where the 
contract fixes the time of payment but does not 
specify the time for making the conveyance,°® or 
leaves it dependent on some uncertain event or con- 
tingeney which may happen either before or after 
So, where payment 
of the purchase money is to be made on a specified 


the time fixed for payment.* 


Seld.Notes 248; Grant v. Johnson, 5 
N.Y. 247 [rev 6 Barb. 337]. 

96. McDaniel v. Grace, 15 Ark. 465; 
Smith v. Henry, 7 Ark. 207, 44 Am.D. 
540 [overr Drennen v. Boyer, 5 Ark. 
497, and Byers v. Aiken, 5 Ark. 419]; 
Harper v. Bronson, (Fla.) 139 So. 


203; Guerdon v. Corbett, 87 Ill. 272; 
Mobley v. Keys, 21 Miss. 677; Wig- 
gins v. McGimpsey, 21 Miss. 532; 


Feemster v. May, 21 Miss. 275, 53 Am. 
D. 83. See also McKennan vy. Sterrett, 
6 Watts (Pa.) 162. 


Concurrent acts generally see infra 


97. Chastain v. Platt, 143 S.E. 378, 
166 Ga. 307 [rev on another ground 
137 S.E. 409, 36 Ga.App. 581, and man- 
date conformed to 144 S.E. 223, 38 Ga. 
App. 454]; Strauss v. Yeager, 93 N.E. 
877, 48 Ind.App. 448; McNeil v. Gold- 
stein, 260 N.Y.S. 852, 237 App.Div. 
129; Loewer Realty Co. v. Palladino, 
235 N.Y.S. 248, 226 Anp.Div. 391; Per- 
ry v. Rice, 10 Tex. 367. 

98. Loewer Realty Co. v. Palladino, 
235 N.Y.S. 248, 226 App.Div. 391. 


99. Bailey v. Clay, 4 Rand. (25 Va.) 
346. 


1. Perry v. Rice, 10 Tex. 367. 


2. McNeil v. Goldstein, 260 N.Y.S. 
852, 237 App.Div. 129. 


3. Allowance by court of reason- 
able time to complete payment of 
price after default see infra § 1545. 


4. Ala.—Messer Real Estate & Ins. 
Comyn ult, 64 °So: 51, 18d “Atal. 2316); 
Cotton v. Cotton, 75 Ala. 345. 


Cal.—McGibbon v. Schmidt, 155 P. 
460, 172 Cal. 70. 


Conn.—Hartford-Connecticut Trust 
Co. v. Cambell, 111 A. 864, 95 Conn. 
399: 

1 tse aaa v. Ruby, 16 App.D. 
Cc. 45. 


111.—Bladel v. Carroll, 167 N.E. 790, 
836 Ill. 168; Ullsperger v. Meyer, 75 
VONGE:, 482), 21,7 Il. 262, 2 TaiRLASN.S., 221), 
3 Ann.Cas. 1032; Hamilton v. Scully, 
8 N.H. 767, 118 Ill. 192 [aff 19 T1l.App. 
286]; Adams v. Pendarvis, 217 Ill. 
App. 535. 


Ind.—Johnson v. Staley, 70 N.E. 541, 
32 Ind.App. 628. 


Kan.—Sanford v. Shepard, 14 Kan. 
228. 


Ky.—Ward Real state v. Childers, 
3 S.W.(2d) 601, 223 Ky. 302; Tapp v. 
Nock, 12 S.W. 718, 89 Ky. 414, 11 Ky. 
live, (alle 


Mass.—WNickerson v. Bridges, 103 
N.E. 939, 216 Mass. 416. 
Mo.—Scheerer v. Scheerer, 229 S, 


W. 192, 287 Mo. 92; Montgomery v. 
Wise, 120 S.W. 100, 188 Mo.App. 176; 
Randolph v. Frick, 57 Mo.App. 400. 


N.J.—Lean v. Leeds, 114 A. 402, 92 
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eral. 


ly be implied. 


N.J.Eq. 455. 


N:Y.—Tobias v. Lynch, 182 N.Y.S. 
643, 192 App.Div. 54 [aff 1385 N.B. 898, 
ZooWENAe Dlb ls hughes a vaw Cltyaror 
Buffalo, 236 N.Y.S. 255, 134 Misc. 598; 
Savage v. Weigel, 219 N.Y.S. 99, 128 


Misc. 618; Gnad v. Herman, 203 N.Y. 
S. 783; Goetzmann v. Caldwell, 152 
N.Y.S. 491. 


N.C.—Holden v. Royal, 86 S.E. 583, 
169 N.C. 676. 


Philippine.—Macondray v. Sellner, 
33 Philippine 370, 


8.D.—Wayne v. Butterfield, 210 N. 
W. 6638, 50 S.D. 463. 


Tex.—Longinotti v. McShane, (Civ. 
App.) 184 S.W. 598; Clark v. Wilson, 
OPT STW. ban, 41" (TexmCiv.A pp. 450); 
Watt v. Hunter, 48 S.W. 593, 49 S.W. 
412, 20 Tex.Civ.App. 76; Cook v. Ar- 
nold, (Civ.App.) 36 S.W. 343. 


W.Va.—Broemsen vy. Agnic, 73 S.E. 
253, 70 W.Va. 106. 


Wis.—Isaacs v. Bardon, 89 N.W. 
913, 114 Wis. 142. 
[a] Applicability of rule.—The 


rule that, when a contract does not 
specify a particular time, or appoint 
the happening of a particular event 
for performance, the presumption is 
that the parties intended performance 
within a reasonable time is applicable 
where uncertainty as to the element 
of time only is involved, but is not 
applicable in an action for damages 
for destruction of landlord’s lien un- 
der a contract of sale of land provid- 
ing for payment of rent on failure of 
the buyer to perform, where not 
only the element of time of payment, 
but the number and amount of in- 
stallments contemplated by the par- 
ties, are also involved... Kinston Sup- 
ply Co. v. Kelly, 86 So. 533, 204 Ala. 
Cyl be 

[b] It may, however, appear from 
the terms of the contract and the 
nature of the transaction that the 
case is not of the ordinary character 
where the contract is to be complet- 
ed in a reasonable time, but that it 
was contemplated that it might not be 
completed for months or even years. 
Fitch v. Windram, 67 N.E. 965, 184 
Mass. 68. 


5. Hannan v. McNickle, 23 P. 271, 
82 Cal. 122; In re Whitehead’s Estate, 
103 A. 502, 260 Pa. 22. And see cases 
infra notes 6, 7. 


[a] Under provision that price 
shall be paid “in monthly instail- 
ments,” without specifying the num- 
ber or amount of installments, the 
most that can be said is that there 
must be at least two installments, 
and, no time being fixed by the con- 
tract, if the purchase money does not 
become due at once or at the end of 
two months, it becomes due in a rea- 


[§§ 240-241 


day which is to, or may, arrive before that day fixed 
for the conveyance, a conveyance is not a condition 
precedent to the right to recover the money.’ : 

[§ 241] 5. Reasonable Time* Implied—a. In Gen- 
If the contract of sale does not specify the 
time of performance, or the terms as to time are 
indefinite,” as where the vendor agrees to convey 
“soon’® or the vendee agrees to pay the purchase 
price “promptly,”? a reasonable time will ordinari- 
In other words a reasonable time 
for performance will be allowed,* and performance 
within a reasonable time will be required. 
is a reasonable time necessarily depends on the facts 
and circumstances of the particular case.'° 
rule permitting and requiring performance within 


What 
The 


sonable time. Hannan v. 
23: P2715 82 Cal. 122: 


[b] As “soon as possible.”—In a 
contract providing that, when the 
purchasers had examined the title and 
found it satisfactory, they should pre- 
pare a deed ‘fas soon thereafter as 
possible” and send it to the vendor for 
execution, the words quoted meant 
within a reasonable time. Dillinger 
v. Ogden, 90 A. 446, 244 Pa. 20, Ann. 
Cas.1915C 533. 


[ec] “Some time.’—Where there 
was an understanding between the as- 
signor of a contract conveying county 
lands, for the conveyance of which 
they held a contract to make a deed 
to the assignee some time, the as- 
signor was required to do so within a 
reasonable time. Merritt v. McLane, 
157 P. 220, 91 Wash. 99. 


MecNickle, 


oe Sanford v. Shepard, 14 Kan. 
7 Davenport vy. Latimer, 31 S.E. 
SS asey TSH Oe TIGRE 


8. Ill—Kime v. Kime, 41 Ill. 397. 

Minn.—Porter v. Montgomery, 1 N. 
W. 844, 26 Minn. 118; Cogan v. Cook, 
22 Minn. 137. 

N.H.—White vy. Poole, 62 A. 494, 73 
N.H. 408. 

Ohio.—Puritan Choclate Co. v. Sam- 
uel, 182 N.E. 322, 42 Ohio App. 376. 

Pa.—In re Whitehead’s Estate, 103 
A. 502, 260 Pa. 22; Lersch v. Hay, 14 
Pa.Super. 112. 
wae Ala.—Cotton vy. Cotton, 75 Ala. 

Ga.—Mendel v. Leader, 71 S.E. 756, 
136 Ga. 442. 

Md.—Jaeger v. Shea, 99 A. 954, 130 
Ma. 1. 
Pee Palen ia oak v. Frick, 57 Mo.App. 

Neb.—Barnes v. Barker, 
430, 113 Neb. 113.+ 


Tex.—Bush v. Merrill, (Civ.App.) 
156 S.W. 606 [aff (Commn.App.) 206 S. 
W. 834]; Cook v. Arnold, (Civ.App.) 
36 S.W. 343. 


Wash.—Colpe v. Lindblom, 106 P. 
634, 57 Wash. 106. 


anes Ala.—Cotton vy. Cotton, 75 Ala. 
Cal.—National Pacific Oil Co. 
Watson, 193 P. 133, 184 Cal. 216. 
Il1.—Bladel v. Carroll, 167 N.E. 790, 
336 Ill. 168; Ullsperger v. Meyer, 75 
NES 4825207 LI 2622 2 TR aAeNaSe 
221, 3 Ann.Cas. 1032. 


SSI ie ee a v. Fletcher, 28 Kan. 


Ky.—Allen v. 
234, 157 Ky. 406. 


Me.—Fisk v. Williams, 75 Me. 217. 
Miss.—Hudson v. Watson, 26 Miss. 


202 N.W. 


Vv. 


Jenkins, 163 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 241] 


a reasonable time applies both to the time for mak- 
ing and executing the conveyance by the vendor,!! 
and to the time for making or tendering payment 
Where some precedent act or 


by the purchaser.'? 


357. 
Mo.—Mastin v. Grimes, 88 Mo. 478. 


-N.H.—Tyler v. Webster, 43 N.H. 
147; Pickering v. Pickering, 38 N.H. 
400. 


N.Y.—More v. Smedburgh, 8 Paige 
600 [aff 26 Wend. 238]. 


Ohio.—Wald v. Bien, 14 Ohio N.P. 
N.S. 145. 


Or.—Collins v. Keller, 124 P. 681, 62 
Ore 169: 


Pa.—Kearney v. Hogan, 25 A. 1076, 
154 Pa. 112. 


Tex.—Sears v. 
App.) 166 S.W. 60. 


Wyo.—Pegg v. Olson, 223 P. 223, 31 
Wyo. 96. 


[a] Illustrations. — (1) Where, 
under the contract of sale the vendor 
had a reasonable time after January 
1, when the last payment was to be 
made and a deed executed, within 
which to tender a good deed, a deed 
tendered on January 27 after title, 
as to a one fourth remainder inter- 
est, had been perfected in the ven- 
dor, would be within sufficient time. 
Allen v. Jenkins, 163 S.W. 234, 157 Ky. 
406. (2) Where plaintiff agreed to 
convey a section of public free school 
land on March 1, the purchaser’s fail- 
ure to tender performance until July 
was an unreasonable delay, although 
he was ill up to about May 1, in the 
absence of other circumstances excus- 
ing his failure to perform after recov- 
ery. Sears v. Ainsworth, (Tex.Civ. 
App.) 166 S.W. 60. (3) .A delay of 
one year and eight months in deliv- 
ering a deed pursuant to an install- 
ment contract for the sale of land is 
unreasonable. Thomas v. Seaman, 
£14 N40, 275°01k 267 Laff. 195 111. 
App. 396]. (4) Three years and 
nine months was more than a reason- 
able time for the vendor of the land 
to delay compliance with his obliga- 
tion to give vendee, under contract of 
sale, possession of the land, and ven- 
dee had right to rescind. National 
Pacific Oil Co. v. Watson, 193 P. 133, 
134 Cal. 216. 


{b] If purchaser is kept out of 
possession, the vendor should be more 
prompt in making the conveyance 
than what would be considered rea- 
soneble if the purchaser was in pos- 
session. More v. Smedburgh, 8 Paige 
(N.Y.) 600 [aff 26 Wend. 238]. 


{c] Rule of construction.—A con- 
tract for the purchase of land which 
imposes on the purchaser a forfeiture 
of all his rights under it in conse- 
quence of the failure literally to com- 
ply with its obligations should not be 
so construed as to allow the vendor 
an unreasonable length of time to 
perform in case of breach by_ him. 
Thomas v. Seaman, 114 N.E. 40, 275 
Ill. 267 [aff 195 Ill.App. 396]; Harding 
vy. Olson, 52 N.E. 482, 177 Ill. 298. 

11. Ala.—Skinner vy. Bedell, 32 Ala. 
44, 

Cal.—Cohn v. Valentine, 263 P. 846, 
88 Cal. App. 430. 

Jil.—Harding v. Olson, 52 N.E. 482, 
177 Ill. 298; Kime v. Kime, 41 Ill. 397. 
Glos v. Wilson, 64 N.E. 734, 198 Ill. 
44, 


Ainsworth, (Civ. 


Ky.—Ward Real Estate v. Childers, 
3 S.W (2d) 601, 223 Ky. 302; Allen v. 
Jenkins, 1638 S.W. 234, 157 Ky. 406; 
Tapp v. Nock, 12 S.W. 718, 89 Ky. 414, 
GES tae Oi be 

Me.—Saunders vy. Curtis, 75 Me. 493. 


M4.—Abrahams v. King, 73 A. 694, 
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111 Mad. 104. 


Mass.—Baker v. Hall, 33 N.E. 612, 
158 Mass. 361; Hunt vy. Livermore, 5 


Pick. 395; Newcomb v. Brackett, 16 
Mass. 161; Aiken v. Sanford, 5 Mass. 
494, 


Minn.—McNamara v. Pengilly, 59 
N.W. 1055, 58 Minn. 353; Gregory v. 
Christian, 44 N.W. 202, 42 Minn. 304, 
18 Am.S.R. 507; Cogan v. Cook, 22 
Minn, 137. 


Mo.—Woodward v. Van Hoy, 45 Mo. 
300; Montgomery v. Wise, 120 S.W. 
100, 138 Mo.App. 176; Lumaghi vy. Abt, 
103 S.W. 104, 126 Mo.App. 221; Ran- 
dolph v. Frick, 57 Mo.App. 400. 


Neb.—Fletcher v. Brewer, 129 N.W. 
288, 88 Neb. 196; Coleridge Creamery 
ey vy. Jenkins, 92 N.W. 1238, 66 Neb. 
129. 


N.H.—White v. Poole, 62 A. 494, 73 
ite 403; Tyler v. Webster, 43 N.H. 

Ta 

N.J.—Lean v. Leeds, 114 A. 402, 92 
N.J.Eq. 455. 


N.Y.—Tompkins vy. Seely, 29 Barb. 
212; McCloat v. Floral Park Villa Co., 
165 N.Y.S. 55, 177 App.Div. 865; More 
v. Smedburgh, 8 Paige 600 [aff 26 
Wend. 238]. 


peptone taal v. Hay, 14 Pa.Super. 


S.D.—Weitzel v. Leyson, 121 N.W. 
868, 23 S.D. 367. 


Tenn.—Cock vy. Taylor, 5 Am.D. 650, 
2 Overt. 49. 


Tex.—Anderson v. 
App.) 28 SW 121. 


Va.—Mundy v. Garland, 83 S.E. 491, 
116, Va. 922. 


Wash.—Colpe v. Lindblom, 
634, 57 Wash. 106. 


W.Va.—Broemson vy. Agnic, 73 S.E. 
253, 70 W.Va. 106. 


Wis.—Isaacs v. Bardon, 
913, 114 Wis. 142. 


i ae see cases supra passim notes 

[a] Mllustration.—Under a_ con- 
tract giving an option to purchase real 
property, at any time before a speci- 
fied date, the vendor, after the pur- 
chaser’s tender of payment and de- 
mand for a deed, was entitled to a 
reasonable time to deliver the deed. 
Peay v. Garland, 83 S.E. 491, 116 Va. 


Tinsley, (Civ. 


LOG: 


89 N.W. 


[bh] After payment of price.—(1) 
Under a contract for the sale of real 
estate, requiring the vendor, on com- 
pletion of payments, to deliver the 
deed, no specific time being fixed, the 
vendor has a reasonable time after 
payment to make and tender the deed. 
Banning v. Commercial Orchards Co. 
of Washington, 156 P. 547, 90 Wash. 
554. (2) Under contract to make and 
deliver a deed on payment of a cer- 
tain sum on or before a specified date, 
where the purchaser paid the price 
before the date specified for payment, 
and demanded the deed, the vendor 
was entitled to a reasonable time after 
such payment and demand within 
which to prepare the deed. Cogan vy. 
Cook, 22 Minn. 137. 


[ec] Delay in making: deed held un- 
reasonable.—Ninety days after pay- 
ment of price. Aiken vy. Sanford, 5 
Mass. 494. 

12. Cal.—Copple v. Aigeltinger, 140 
P. 10738, 167 Cal. 706; Laack v. Dim- 
mick, 273 P. 50, 95 Cal.App. 456. 

Iowa.—Armstrong v. Pierson, 5 
Towa 317. 
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demand is necessary, the rule applies to the time of 
performance after such act is done, or such demand 
has been made,!* and a previous refusal to perform 
does not deprive the vendor of a reasonable time 


Ky.—Ward Real Estate v. Childers, 
3 S.W.(2d) 601, 223 Ky. 302. 

Md.—Abrahams vy. King, 73 A. 694, 
111 Md. 104. 


Mo.—Scheerer v. Scheerer, 229 S.W. 
192, 287 Mo. 92; Montgomery v. Wise, 
120 S.W. 100, 138 Mo.App. 176. 

N.H.—Pickering v. Pickering, 38 N. 
H. 400. 

N.J.—Lean y. 
N.J.Eq. 455; 
J.Eq. 401. 

N.Y.—Savage v. Weigel, 219 N.Y.S. 
99, 128 Misc. 618. 

Okl.—Nations v. Stone, 217 P. 1031, 
92 Okl. 18. 


Or.—Collins v. Keller, 124 P. 681, 
62 Or. 169; Bogard v. Barhan, 108 P. 
214, 56 Or. 269. 

S.C.—Davenport v. Latimer, 31 S.E. 
630, 53 S.C. 563. 

Tex.—Bush v. Merrill, (Commn. 
App.) 206 S.W. 834 [aff (Civ.App.) 156 
S.W. 606]; Cunyus v. Hooks Lumber 
Co., 48 S.W. 1106, 20 Tex.Civ.App. 290; 


Leeds, 114 A. 402, 92 
Force v. Dutcher, 18 N. 


Cook yv. Arnold, (Civ.App.) 36 S.W. 
343. 
W.Va.—Broemsen v. Agnic, 73 S.E. 


253, 70 W.Va. 106. 


Wyo.—Pegg v. Olson, 223 P. 223, 31 
Wyo. 96. i 
and see cases supra passim notes 
[a] Illustrations.—(1) Where the 
vendor bound himself to convey on 
payment of the balance of the price, 
no time being specified within which 
such payment was to be made, the 
purchaser had the right, in the ab- 
sence of any tender of deed by the 
vendor and demand for payment, to 
defer payment for a reasonable time. 
Copple v. Aigeltinger, 140 P. 1073, 167 
Cal. 706. (2) Where one contracted 
for the purchase of real property for 
a stipulated amount in cash, which 
was to be paid soon, and when the 
purchaser closed a certain deal then 
pending but which deal was never 
closed, the transaction created an ex- 
isting and personal liability or indebt- 
edness on the part of the purchaser, 
which was required to be paid within 
a reasonable time. Nations v. Stone, 
217 P. 1081, 92 Okl. 18. (3) Where 
the vendee agreed to pay the price 
by notes and bonds of third persons, 
indorsed by himself, he thereby be- 
came bound to transfer such securi- 
ties within a reasonable time. Dorsey 
v. Campbell, 1 Bland. (Md.) 356. 


[b] Where contract gives vendor 
right to terminate it on a default in 
payment by the purchaser, time is 
not thereby expressly made of the 
essence of the contract, and the ven- 
dor must give notice of an intention 
to terminate the contract, and the 
purchaser is entitled to a reasonable 
time thereafter for performance. 
Armstrong v. Pierson, 5 Iowa 317. 

13. U.S.—Stevens v. McChrystal, 
150 F. 85, 80 C.GCA. 39. 

Ala.—King v. Scott, 116 So. 681, 217 
Ala. 511. 

Ill.—Ullsperger v. Meyer, 75 N.E. 
482, 217 Tll...262, 2 L.R.A.N.S, 221, 8 
se eee: 1032; Kime v. Kime, 41 Ill, 


Iowa. 
4, 


Dunbar v. Stickler, 45 Iowa 


Ky.—Moberley vy. 
S.W. 289. 


Me.—Fisk v. Williams, 75 Me. 217; 


Russell v. Copeland, 30 Me, 332; Se- 
wall v. Wilkins, 14 Me. 168. 
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after demand in which to perform, should he change 
So where the performance is to take 
place on the happening of a certain event, tender 
must be made within a reasonable time after the 
It has also been held 
that, where time for performance is not fixed, the 
vendor may, by notice to the purchaser, limit him 
to a reasonable time to perform,!® and that, after 
performance by the vendor has been long delayed, 
the purchaser has a right to fix a reasonable time 
within which the vendor should perform, or be in 


his mind.!4 


happening of such event.?® 


default.17 


Mass.—Lowe v. Harwood, 29 N.E. 
base. Loos Mass: 133. 

Minn.—Brown v. California & West- 
ern Land Co., 177 N.W. 774, 145 Minn. 
432; McNamara v. Pengilly, 59 N.W. 
1055, 58 Minn. 3538; Gregory v. Chris- 
tian, 44 N.W. 202, 42 Minn. 304, 18 Am. 
St.Rep. 507; Porter v. Montgomery, 1 
N.W. 844, 26 Minn. 118. 

Miss.—Hudson vy. Watson, 26 Miss. 
357, 

« Mo.—Rose v. Perkins, 11 S.W. 622, 


98 Mo: 253; Ragsdale v. Phelps, 248: 
W.. 300, 90 Mo. 346;. Mastin v. Grimes, 
88 Mo. 478. 


'N.H.—White v. Poole, 62 A. 494, 73 
INGE, 403: 

N.Y.—Osborne v. Lawrence, 9 Wend. 
135; Wells v. Smith, 2 Edw. 78 [aff 
in 7 Paige 22, 31 Am.D. 274]. 

Ohio.—Wald v. Bien, 14 Ohio N.P. 
N.S. 145. 

Okl.—Bertrand v. Appleby, 275 P. 
841, 135 Okl. 237. 

Tex.—Clark v. Wilson, 91 S.W. 627, 
41 Tex.Civ.App. 450. 


Wash.—Newell v. Lamping, 88 P. 
195, 45 Wash. 304. 
Wis.—lIsaacs v. Bardon, 89 N.W. 


9138, 114 Wis. 142. 


[a] Approval of title —Under a 
provision that the sale shall be closed 
as soon as the abstract company has 
examined and approved the title, per- 
formance of the contract must _ be 
within a reasonable time after title 
has been approved. Wald v. Bien, 14 
Ohio N.P.N.S. 145. 


[b] Furnishing abstract.—Stipula- 
tion that trade be closed within thirty 
days or as soon as merchantable title 
could be effected meant within a rea- 
sonable time after thirty days from 
furnishing the required abstract. 
pane v. Scott, 116 So. 681, 217 Ala. 


[ec] Examination of abstract.—An 
agreement to pay as soon as the ab- 
stract can be examined gives the pur- 
chaser a reasonable time after the ab- 
stract was furnished and examined 
in which to make payment. Mastin 
v. Grimes, 88 Mo. 478. 


[d] Demand.—(1) Where the ven- 
dor agrees to convey within a year 
from date “upon the request” of the 
purchaser and payment of a certain 
sum, he must convey within a rea- 
sonable time after such request and 
payment at any time within the year, 
Brown v. Clough, 39 Me. 566. (2) 
Under a contract to do certain work to 
be paid for in part by a conveyance of 
certain land, the vendor is entitled to 
a reasonable time for executing and 
delivering the deed after the work 
has been accepted and the conveyance 
demanded. Porter v. Montgomery, 1 
N.W. 844, 26 Minn. 118. (3) Where 
the agreement is to convey on demand, 
the vendor is entitled to a reasonable 
time after the demand in which to 
prepare and deliver the conveyance. 
Gregory v. Christian, 44 N.W. 202, 


ee ee ee? 
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[§ 242] b. Performance of Conditions Precedent 
or Other Acts Affecting Time of Conveyance or Pay- 
The rule of reasonable time!* also applies 
to the time within which any condition precedent 
is to be performed,'® or within which a contingency 
on which the transaction depends is to happen,?° 
and to the performance of various acts by the par- 
ties, such as the furnishing of an abstract of title,?? 


2 


or making a survey,?? or any act which is to pre- 
cede or may affect the time of conveyance or pay- 
ment,?* or which one of the parties may do at his 


option, which may affect the rights of the parties 


42 Minn. 804, 18 Am.S.R. 507. (4) 
Where the conveyance is to be made 
after payment and no time is speci- 
fied, the purchaser should make a 
demand for a deed, and the vendor 
is entitled to a reasonable time after 
the demand in which to execute the 


dea Hudson y. Watson, 26 Miss. 
[e] Parties must act reasonably.— 


Where by agreement of the parties 
the conveyance is to be made on pay- 
ment of one dollar, the last install- 
ment of the price, and where the plat 
of the land is to be recorded by the 
vendor, the vendor may refuse to 
record the plat for a reasonable time 
only. Nine years is enough to give 
the purchaser, on payment of one 
dollar, the absolute mght to a con- 
veyance. Isaacs v. Bardon, 89 N.W. 
913, 114 Wis. 142. 


Reasonable time for performance of 
conditions precedent or other acts 
affecting time of conveyance or pay- 
ment see infra § 242. 


14. Porter v. Montgomery, 1 N.W. 
844, 26 Minn. 118. 


15. Howe v. Huntington, 
350. 


16. Smead v. Lamphear, 86 A. 1005, 
SEC 


17. O’Harro v. Akey, 158 P. 854, 98 
Kan. ee Jermy v. Hodson, 17 Ont. W. 
N. 268. 


18. See supra § 241. 


19. Saunders v. Curtis, 75 Me. 493; 
Tyler v. Webster, 43 N.H. 147; Smead 
v. Lamphear, 86 A. 1005, 87 Vt. 1. 


[a] Ilustration.—Where purchas- 
er paying earnest money agreed to 
pay the balance as soon as he could 
dispose of certain property, the law 
implied that he would dispose of his 
property within a reasonable time; 
and, even if he failed, the vendor was 
entitled to recover the balance due. 
Sree v. Lamphear, 86 A. 1005, 87 


20. Dark v. Johnston, 93 Am.D. 732, 
55 Pa. 164. 


[a] Illustration.—An agreement to 
convey land to a certain person in 
case oil is found on it means that the 
discovery of the oil shall be made in 
a reasonable time. Dark v. Johnston, 
93 ‘Am. D. 732,55 Pa.) 164. 


21. Martin v. Roberts, 102 
1126, 127 Iowa 218; Otto v. 
127 S.W. 9, 227 Mo. 193; 


15, vie: 


N.W. 
Young, 
Montgomery 


v. Wise, 120 S.W. 100, 138 Mo.App. 
176; Randolph vy. Frick, 57 Mo.App. 
400. See also infra § 668. 


22. Hamilton v. Scully, 8 N.E. 767, 
118 Ill. 192 [aff 19° lll. App. 236). 


sae Ala.—Cotton vy. Cotton, 75 Ala. 
De 

Ark.—Moran vy. Young, 18 S.W. (2d) 
Oops 1 Gon eAurKemmOnre. 


Cal.—Campbell v. Kennedy, 170 P. 
1107, 177 Cal. 430; Smith v. Bangham, 
eos P. 689, 156 Gal. 359,°28 L:R.A.N.S: 


Fla.—Walker v. Close, 125 So. 521, 
126 So. 289, 98 Fla. 1103. 


N.Y.—Menzies v. Tasker-Halsted 
Realty Co.,-164 N.Y.S. 403. 


Tex.—Watt v. Hunter, 48 S.W. 593, 
49 S.W. 412, 20 Tex.Civ.App. 76. 


Vt.—Smead v. Lamphear, 86 A. 1005, 
Sawer 1 


Wis.—lIsaacs v. Bardon, 
9138, 114 Wis. 142. 


[a] Illustrations.—(1) Where the 
vendor agrees to convey certain lands 
when he can ascertain the true num- 
bers thereof according to survey, it 
is his duty to do so within a reason- 
able time. Cotton v. Cotton, 75 Ala. 
345. (2) Where the contract provides 
that the purchaser as part of the con- 
sideration shall pay off or procure a 
renewal and extension of an indebt- 
edness secured by a mortgage on the 
land, it will be implied that he is to do 
so within a reasonable time. Watt 
v: Hunter, 48 S.W. 593, 49 S.W. 412, 
20 Tex.Ciy.App. 76. 


[b] Demand.—Where the convey- 
ance is to be made by the vendor ‘‘on 
demand,” the purchaser must make 
the demand within a reasonable time. 
Smith v. Bangham, 104 P. 689, 156 Cal. 
309, 289 1. ReEAINS, 522. 


[ec] Procuring title-—Where the 
vendor agrees to convey as soon as 
he can procure title, he must procure 
title within a reasonable time. Gar- 
nett v. Yoe, 17-Ala. 74. 


{d] Procuring loan.—(1) Where a 
land contract provided that the ven- 
dor should procure a loan on the land 
for the purchaser, without stipulat- 
ing time, he had a reasonable time 
within which to procure it. Moran v. 
Young, 18 S.W.(2d) 323, 179 Ark. 678. 
(2) Five months were more than rea- 
sonable time for the vendor to obtain 
a loan as agreed in the escrow con- 
tract. Moran yv. Young, supra. 


te] Sale of purchaser.—Where the 
purchaser agreed to pay for the land 
when he had sold the same, it will be 
implied that he is to sell within a 
reasonable time and that he cannot 
postpone the time of payment beyond 
a reasonable time by failing to make 
the sale. Cook v. Arnold, (Tex.Civ. 
App.) 36 S.W. 343. ~ 


[f{] Recording plat.—Where the 
contract provided that the conveyance 
of a lot should be made whenever the 
plat was recorded, it was the duty of 
the vendor to have the plat recorded 
within a reasonable time. Isaacs v. 
Bardon, 89 N.W. 913, 114 Wis. 142. 


{g] Making improvements.—(1) 
Where a land contract stipulates no 
specific time when improvements are 
to be completed at the vendor’s ex- 
pense, the vendor should be allowed 
a reasonable time. Walker vy. Close, 
125 So. 521, 126 So. 289, 98 Fla. 1103. 
(2) Where the date stipulated in a 
written contract of sale, for making 
of improvements, antedated execution 
of the contract, the vendor was bound 
to complete the improvements within 


89 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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under the contract.24 


acquire title to the land.?° 


a reasonable time. Woodruff v. Lan- 
tana Finance Corporation, (Fla.) 136 
So. 712, 102 Fla. 950. (3) A covenant 
by the vendor in an executory contract 
for the sale of property on install- 
ments, requiring him to make im- 
provements, is presumed to require the 
improvements to be made within a rea- 
sonable time, although that is before 
title has passed. Menzies v. Tasker- 
Halsted Realty Co., 164 N.Y.S. 403. 
(4) Where a contract for the sale of 
undeveloped property provided that 
the vendor would grade streets, plant 
shade trees thereon, and put down 
cement sidewalks, it required him, 
within a reasonable time, to grade, 
plant trees, and put down sidewalks 
on all the streets. Brede v. Rosedale 
Terrace Co., 143 N.Y.S. 583, 158 App. 
Div. 494 [rev on other grounds 110 N. 
B. 430, 216 N.Y. 246]. (5) A reason- 
able time to make the improvements 
means a reasonable time in view of 
the amount of the work required. 
King v. Hudson Realty Co., 210 N.Y. 
467, 104 N.E. 926. (6) Lapse of six 
years without the work being per- 
formed was unreasonable. Brede v. 
Rosedale Terrace Co., supra. 


Conditions precedent to: 


Conveyance by vendor see supra §§ 
Body obs 


Payment of price by purchaser see 
supra §§ 239, 240. 


24. Hamilton v. Scully, 8 N.E. 767, 
118 Ill. 192 [aff 19 Ill.App. 286]. 


[a] Thus, where land is sold on 
the basis of containing a certain num- 
ber of acres, but the contract provides 
that either party may, if he sees fit, 
cause a survey to be made and claim 
payment for any excess or a deduc- 
tion for any deficiency shown by such 
survey, the survey must be made 
within a reasonable time. Hamilton 
v. Scully, 8 N.E. 767, 118 Ill. 192 [aff 
19 Ill.App. 286]. 


25. Easton v. Montgomery, 27 P. 
280, 90 Cal. 307, 25 Am.S.R. 123; Levy 
v. Dusenbery, 163 P. 231, 32 Cal.App. 
411; Frederick v. Hillebrand, 165 N. 
W. 810, 199 Mich. 333; Douglas v. 
Vorphal, 166 N.W. 8838, 167 Wis. 244. 


fa] MIllustration.—Where the con- 
tract provides that the title is “to 
prove good” or there shall be no sale 
and an advance payment be returned, 
it contemplates that an examination 
of the title is to be made, and, no time 
being specified, a reasonable time 
therefor will be implied. Easton v. 


Montgomery, 27 P. 280, 90 Cal. 307, 
25 Am.S.R. 123. 
[b] Encumbrance of record.— 


While, in the absence of any show- 
ing to the contrary, it is to be as- 
sumed that the vendor’s title is good, 
and the purchaser has no right to 
demand time for investigation, yet, 
where there is an apparent encum- 
brance of record, the purchaser is 
entitled to a reasonable time to sat- 
isfy himself whether or not it is valid. 
Frederick v. Hillebrand, 165 N.W. 810, 


If the purchaser is entitled 
to an examination of the title, a reasonable time 
therefor will be implied ;?° and, where the purchaser 
is to perform certain covenants and conditions be- 
fore demand and conveyance, the vendor is entitled 
to a reasonable time after demand in which to as- 
certain if they have been performed.?° 
if the contract is made with reference to the ex- 
istence of such conditions, the vendor is entitled to 
a reasonable time within which to remove an en- 
cumbrance,”* perfect a defective title,?8 or even to 
On the other hand, it 
has been held that, where the vendor has no title 
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to a reasonable 


So, also, 


199 Mich. 333; 
Mich. 351. 


26. Fisk v. Williams, 75 Me. 217. 


27. Mendel v. Leader, 71 S.E. 7538, 
136 Ga. 442; Patterson v. J. D. Lois- 
eaux Lumber Co., 114 A. 336, 92 N.J. 
iq. 569 [rev on other grounds 116 A. 
697, 983 N.J.Eq. 446]; More v. Smed- 
burgh, 8 Paige (N.Y.) 600 [aff 26 
Wend. 238]; Kearney v. Hogan, 25 A. 
1076, 154 Pa. 112; Lersch v. Hay, 14 
Pa.Super. 112. 


{a] MTlustration.—Where, under a 
contract for the sale of land, the pur- 
chaser was to make a certain pay- 
ment on Jan. 1, 1908, “‘‘or as soon 
thereafter as delivery of said lands 
can be made free from all leases 
and incumbrances,” the vendor was 
bound to clear the title of encum- 
brances by Jan. 1, 1908, or within a 
reasonable time thereafter. Mendel 
v. Leader, 71 S.E. 753, 136 Ga. 442. 


28. Ill.—Evans v. Gerry, 51 N.E. 
615, 174 Ill. 595. 


Kan.—Wiley v. Helen, 112 P. 158, 
83 Kan. 544. 

Ky.—Tapp v. Nock, 12 S.W. 713, 89 
Ky. 414, 11 Ky.L. 611. 


Mont.—Wilson y. Corcoran, 237 P. 
521, 73 Mont. 529. 


N.Y.—Reid v. Johnson, 
750. 

S.D.—Weitzel v. Leyson, 121 N.W. 
868, 23 S.D. 367. 


[a] Illustrations.—(1) Under a 
contract providing that an abstract 
of title shall be furnished within a 
certain time and that the deed shall 
be delivered within a certain time 
after the title is “found to be good,” 
if the abstracts furnished show a de- 
fective title, a reasonable time should 
be allowed for perfecting title. Ev- 
ans v. Gerry, 51 N.E. 615, 174 Ill. 595. 
(2) If the purchaser completes pay- 
ment before the ultimate period for 
making payment has expired, even 
though the contract permits him to 
do so, the vendor is entitled to a rea- 
sonable time within which to perfect 
title and make conveyance. Wilson 
v. Corcoran, 237 P. 521, 73 Mont. 529. 


{b] Requirement as to time held 
unreasonable.—Where a deed was to 
be delivered to the purchaser on May 
1, 1909, in consideration of a trans- 
fer of certain personalty and cash, 
and on that date the,title was un- 
marketable, to require the purchaser 
to accept performance on July 1 fol- 
lowing, she having in the meantime 
sold the personalty to others, was un- 
reasonable. Reid v. Johnson, 121 N. 
YeSniv5 0. 


29. Skinner v. Bedell, 32 Ala. 44; 
Johnson v. Moore, 1 Blackf. (Ind.) 
253; Saunders vy. Curtis, 75 Me. 493. 


fa] Tllustrations.—(1) Under a 
provision that the vendor should make 
title to certain lands if he received or 
could get the same, and if not that 
he should return the purchase money, 
it will be implied that this is to be 


Allen vy. Atkinson, 21 


121 N.Y.S. 
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at the time fixed for performanee, he is not entitled 


time to acquire title,*® and that, 


where the vendor’s title is defective at the time 
specified for performance, he is not entitled to a 
reasonable time to perfect his title.*? 


[§ 243] 6. Concurrent 
Where covenants in a contract of sale are mutual 
and dependent, the acts required to be performed 
by the yendor and purchaser are concurrent,*?* and 
the intention of the parties, as shown by a construeé- 
tion of the contract, governs in determining whether 
the covenants are dependent or independent,** and 
the acts to be performed concurrent, or otherwise.*® 


Acts??—a. In General. 


done within a reasonable time. _Skin- 
ner v. Bedell, 32 Ala. 44. (2) Where 
the contract provided that the pur- 
chaser should convey the land when 
he obtained title thereto, he was en- 
titled to a reasonable time in which 
to procure it. Johnson v. Moore, 1 
Blackf. (Ind.) 253. (3) Where the 
conveyance and payment were to be 
made when the vendor was “able to 
convey” the property by a “good and 
sufficient deed,’ a reasonable time 
for performance was implied. Saun- 
ders v. Curtis, 75 Me. 493. 


30. Webb v. Hancher, 
1127, 127 Iowa 269; Williams v. 
bert, 189 N.W. 502, 120 Minn. 299. 


[a] “The reason for the rule 
which must govern this case seems to 
be that there is no mutuality in the 
contract if the vendor has no title 
when the time arrives for perform- 
ance. In such cases the transaction 
is purely speculative, and compliance 
with the terms of the contract impos- 
sible. Having no title, he could not 
compel the purchaser to pay, nor could 
the purchaser in this case have ex- 
acted specific performance, for it did 
not lie in the power of the vendor 
to comply with his agreement.’ 
Webb v. Hancher, 106 N.W. 1127, 127 
Iowa 269, 277. 


[b] MTlustration.—Where the cove- 
nant by the purchaser to pay the pur- 
chase price on a specified day and the 
vendor’s covenant to convey are mu- 
tual and dependent, the vendor is not 
entitled to a reasonable time after 
tender of the purchase price to pro- 
cure title in himself. Williams v. 
Gilbert, 139 N.W. 502, 120 Minn. 299. 


31. Gregory v. Christian, 44 N.W. 
202, 42 Minn. 304, 18 Am.S.R. 507. 


[a] Illustration.—W hére the 
agreement is to convey on demand, 
the vendor must have a good title 
when such demand is made and is not 
entitled to a reasonable time there- 
after in which to perfect and make 
good a defect in his title. Gregory v. 
Christian, 44 N.W. 202, 42 Minn. 304, 
18 Am.S.R. 507. 


32. Dependent and independent 
ob age haa generally see infra §§ 268-— 


33. Benton v. Davison, 212 N.W. 
500, 51 S.D. 91; Moter v. Hershey, 205 
N.W. 239, 48 S.D. 493. 


34. See infra § 268. 


35. Ramsdell v. Krehmke, 272 P. 
333, 95 Cal.App. 195; Cobb v. Willrett, 
144 N.E. 834, 313 Ill. 92; Sewell v. 
Wilkins, 14 Me. 168. And see cases 
infra this note. 


[a] Improvements by vendor.— 
Where defendant vendor agreed to 
put in certain improvements on the 
lots to be conveyed within the time 
that plaintiff buyer was paying pur- 
chase-price installments, defendant’s 
agreement to completes the improve- 
ments was a condition concurrent 
with the seller’s agreement to pay the 
last installment. Walker v. Harbor 


102) NW: 
Gil- 
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This rule applies in determining whether the convey- 
ance by the vendor and the payment of the purchase 
price by the purchaser are to be concurrent acts;*° 
but unless there is something in the contract to show 
a contrary intention, they will be regarded as con- 
The conveyance and payment will there- 
fore be regarded as concurrent, not only where the 


eurrent.?7 


VENDOR AND 


same date is specified in the covenant to convey and 


Business Blocks Co., 186 P. 356, 181 
Cali? 773: 
{b] Agreement to furnish title in- 


Surance on completion of payments 
obligates the vendor to procure the 
insurance, as the obligation of pay- 
ment and of procuring the insurance 
are concurrent. Brown v. California 
& Western Land Co., 177 N.W. 774, 145 


Minn. 432. 
36. U.S.—Loud v. Pomona Land, 
Cleo, 14. °S.Ct, 9285) 1530 Us.) O4, 


38 L.Ed. 822. 


Cal.—Lemle v. Barry, 183 P. 148, 
181 Cal. 6; Elrod-Oas Home Bldg. Co. 
v. Mensor, 8 P.(2d) 171, 120 Cal.App. 
485. 


Ind.—Swindell v. Richey, 
281. 


Me.—Sewell v. Wilkins, 14 Me. 168. 


i ee v. Vanderpool, 8 Mo. 
te 


N.Y.—Glenn v. Rossler, 50 N.E. 785, 
202, IN, Yeul61s Wddy an.eDavisy, 22 NE 
2, 116 N.Y. 247; Kirtz v. Peck, 113 
222, 21 N.E. 130; Hunt v. Lake, 

oT Ba 298, 48 Misc. 570. 


Or.—Walker y. Hewitt, 220 P. 147, 
109. Or, 366, -35 A-ER: 100: 


Wash.—Christy v. Baiocchi, 102. BP: 
752, 53 Wash. 644. 


Man.—Brandon Steam Laundry Co. 
v. Hanna, 19 Man. 8. 


[a] When not concurrent.—(1) 
Where a commissioner sold real es- 
tate by order of court, and gave to the 
purchaser a certificate of sale, stat- 
ing that ‘fa deed was to be made out 
when ordered by the court,” but bind- 
ing the vendor no further, payment 
of the purchase money and the making 
of the deed are not concurrent acts. 
Swindell v. Richey, 41 Ind. 281. (2) 
Where conveyance is to be made on 
payment of a note, but after the note 
becomes due it is surrendered and a 
new note given, payment of the new 
note and conveyance are not concur- 
rent, but independent, and an action 
on the noteymay be brought, independ- 
ent of the contract to convey. Brand 
v. Vanderpool, 8 Mo. 507. (3) Under 
a contract that, if the purchaser 
should “‘first’” make payment, the ven- 
dor would convey, payment and the 
execution of the deed were not con- 
current acts, but payment was to pre- 
cede the execution of the conveyance, 
especially where the purchaser gave 
a note for the deferred payments, thus 
indicating an intent to make an in- 
dependent contract in respect of pay- 
ment, “first” not meaning “coincident 
with” or ‘‘at the same moment” either 
in law, or in-logic. Walker v. Hewitt, 
D2 O0mPae LAT, LOINOLA S66) 35 Aula. 100; 
(4) Where the contract provided that 
the purchaser should pay the price 
within a reasonable time after a mar- 
ketable title was tendered, the con- 
dition, although dependent, was not 
concurrent. Lockhart v. Ferrey, 115 
P. 481, 59 Or. 179. (5) Other agree- 
ments construed and covenants held 
to be independent, and not concur- 
rent. Loud v. Pomona Land, etc., Co., 
LASS Ct 928, 0158 1U2S4 564738) L.A: 
822; Chastain v. Platt, 143 S.E. 378, 
166 Ga. 307 [rev 137 S.E. 409, 36 Ga. 
App. 581, and mandate conformed 


41 Ind. 


to 144 S.B. 223, 38 oe ae a ENT Kirtz 
Vv. RPeckj.21T UNE. T13°IN Ys 82225 
Morris vy. Sliter, 1 ben. (N. Xs) 59. 

387. U.S.—Bank of Columbus v. 
Hagner, 1 Pet. 464. 

Ala.—Maury v. ‘Unruh, 126 So. 113, 
220 Ala. 455; Brady v. Green, 48 So. 
807, 159 Ala. 482. 

Cal.—Fogler v. Purkiser, (App.) 16 
P.(2d) 305; Whittier v. Gormley, 86 
P. 726, 3 Cal.App. 489. 

Conn.—Potter v. Tuttle, 
5il2: 

Fla.—Walker v. Close, 125 So. 521, 
126 So. 289, 98 Fla. 1103; Sanford v. 
Cloud, 17 Fla. 532. : 

Ill.—Clark v. Weis, 29 Am.R. 60, 87 
Ill. 488; Runkle v. Johnson, 83 Am.D. 
TSS BOM Bears 


Ind.—Ames v. Ames, 91 N.E. 509, 
46 Ind.App. 597. 


Seem eee v. Tomlin, 3 Dana 


22 Conn. 


Mass.—Cole v. Killam, 72 N.E. 947, 
187 Mass. 213. 


Minn.—Sennett v. Shehan, 7 N.W. 
266, 27 Minn. 328; Snow v. Johnson, 1 
Minn. 48 


pe ae ea v. Halbert, 30 Miss. 


Neb.—Rushton y. Campbell, 142 N. 
W. 902, 94 Neb. 141; Coleridge Cream- 
ery Co. v. Jenkins, 92 N.W. 123, 66 
Neb. 129. 


N.Y.—Loewer Realty Co. v. Palladi- 
no, 235 N.Y.S. 248, 226 App.Div. 391; 
Roberts v. New York Life Ins. Co., 
186 N.Y.S. 422, 195 App.Div. 97 [aff 
PSS NEB Gots 2 Soe INGE, Ooo Ts 
Schaick v. Winne, 16 Barb. 89; 
ney -v. Crouch, 172. N.X%.S. 729, 105 
Mise. 268; Frey v. Johnson, 22 How. 
PPS GNEYs) se SG 

Ohio.—Webb v. Stevenson, 6 Ohio 
282; St. Xavier College v. Briggs, 13 
Ohio Cir.Ct.N.S. 401. 

Pa.—Club Laundry & Cleaning Co. 
v. Murphy, 109 A. 622, 266 Pa. 183. 


eho nia She se v. Redfern, 108 A. 


S.D.—Hauert vy. Kaufman, 186 N.W. 
HODs + Omer doves 
oe ame ne v. Harris, 7 Heisk. 
Wash.—Bendon vy. Parfit, 184 P. 185, 
74 Wash. 645; Christy v. Baiocchi, 102 
P. 752, 53 Wash. 644; Stein v. Wad- 
dell, 80 P. 184, 37 Wash. 634. 


W.Va.—Watson vy. Coast, 14 SiB. 
249, 35 W.Va. 463; Barrett v. McAl- 
lister, 11 S:H. 220, 33 W.Va. 738. 


Eng.—Laird v. Pyne, 7 M.&W. 474, 
151 Reprint 852; Heard v. Wadham, 
1 Kast 619, 102 Reprint 239; Manby vy. 
Cremonini, 6 Exch. 808, 155 Reprint 
er Marsden v. Moore, 4 H.&N. 500, 
157 Reprint 936. 


[a] Concurrent covenants are 
those where mutual conditions are to 
be performed at the same time. Snow 
vy. Johnson, 1 Minn. 48. 


[b] Court will not presume that a 
vendor intends to part with his title 
without receiving the purchase price 
or that the purchaser intends to part 
with his money without receiving a 
deed, and consequently the convey- 
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the covenant to pay,®® or the contract provides that 
the conveyance is to be made on payment of the 
purchase price,** or as soon as payment is made,*° 
or that the payment is to be made on delivery of 
the deed,*! or contains other terms and provisions 
indicating an intention that these acts are to be 
performed coneurrently,*? but also where no time 


ance and payment will be held to be 
dependent and concurrent unless a 
contrary intention clearly appears. 
Stein v. Waddell, 80 P. 184, 37 Wash. 
634. 

38. Sims v. Spelman, 232 S.W. 1071, 
209 Mo.App. 186; Van Schaick v. 
Winne, 16 Barb. (N.Y.) 89; Jones v. 
Gardner, 10 Johns. (N.Y.) 266; Smith 
v. Christmas, 7 Yerg. (Tenn.) 565. 

39. U.S.—Gregory v. Keenan, 256 
HY, 949: 

Fla.—Harper v. 
203. 

Minn.—Williams v. Gilbert, 139 N. 
W. 502, 120 Minn. 299. 


a ae v. Halbert, 30 Miss. 


Bronson, 139 So. 


N.Y.—Ewing v. Wightman, 60 N.E. 
322, 167 N.Y. 107. 


40.. Hill v. Grigsby, 35 Cal. 
Webb v. Stevenson, 6 Ohio 282. 


41. Vance v. Roberts, 118 So. 205, 
96 Fla. 379; Douglas v. Vorpahl, 166 
N.W. 833, 167 Wis. 244. 


42. U.S.—El Paso Cattle Co. v. 
Stafford, 176 hv 41; 99° CLAS bittos 


Ala.—Kirkland v. O’Kelly, 117 So. 
420, 218 Ala. 68. 


Ark.—Black v. Bowman, 9 Ark. 501. 

Cal.—Hill v. Grigsby, 35 Cal. 656. 

Idaho.—Richards y. Jarvis, 238 P. 
887, 41 Idaho 237. 

Ill.— Cobb v. Willrett, 144 N.&. 834, 
313 Ill. 92; Clark vy. Weis, 87 Ill. 438, 
29 Am.R. 60 
‘eo One oe v. Gaither, 

Mass.—Parker Vv. 


656; 


11 Gill&J. 
Perkins, 8 Cush. 


N.H.—Critchett v. Cooper, 18 A. 778, 
65 N.H. 167 


Nove 7hacon v. Wass, 6 Am.D, 392, 
11 Johns. 525. 


S.D.—Benton y. Davison, 212 N.W. 


500, 51 S.D. 91; Ink v. Rohrig, 122 
N.W. 594, 23 S.D. 548. 
Tex.—Von Roeder v. Robson, 20 
Tex. 754. 
[aj] Illustrations.—(1) Where a 


contract provided that the first party 
(vendors) covenanted and agreed that 
if the second party (vendee) should 
“first”? make payments and perform 
the covenants mentioned on his part, 
the vendors would convey by warran- 
ty deed and abstract showing perfect 
title to the following described prem- 
ises, followed by a provision binding 
the vendee to pay the consideration 
in a specified manner. The vendee’s 
covenant to pay was concurrent with 
the vendors’ covenant to convey. 
Ink v. Rohrig, 122 N.W. 594, 23 S.D. 
548. (2) Where a contract to sell 
land provided for the payment of ten 
thousand dollars, on a certain date, or- 
as soon thereatter as the vendor 
should give the purchaser a warranty 
deed conveying a good and market- 
able title, and, if the deed was not 
given in ninety days, the agreement 
was to be void and the earnest mon- 
ey was to be refunded, the covenants 
were dependent, and the purchaser 


was not in default for not paying ten 


thousand dollars on the named date, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or order of performance is specified.42 Where the 
time fixed for performance has passed, with no per- 
formance or offer to perform by either party, al- 
though time is of the essence of the contract, the 
time of performance becomes indefinite. although 
remaining mutual and dependent,** and neither party 
ean put the other in default without an offer to per- 
form.*° 


[§ 244] b. Payment To Be Made in Install- 
ments.*® Where payment is to be made in install- 
ments the intention of the parties also controls as 
to whether the conveyance is to be concurrent with 
the payment of the first, last, or any particular in- 
stallment.*7 If the contract provides that the con- 
veyance is to be made on the payment of the first 
installment, the conveyance and the payment of that 
installment are conecurrent,#® and if the conveyance 
is to be made on payment of the last installment, 
the payment of the last installment and the deliv- 
ery of the deed are coneurrent acts;4® but this, of 
course, 1s not so where the final payment is to pre- 
cede the execution of the deed,°®® and so, where one 
or more installments of the price are to be paid prior 
to the date set. for delivery of the deed, the acts to 
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be performed are not concurrent and the vendor 
may sue for installments when due, without ten- 
dering a deed.®1 Where it appears that the convey- 
ance is not to be made until the entire purchase price 
is paid, it is ordinarily held that, while the cove- 
nants as to the payment of the prior installment 
are independent,°®” the conveyance and the payment 
of the last installments are to be concurrent,®* 
although some contracts have been construed as al- 
lowing a reasonable time for the conveyance after 
payment of the last installment.°4 The fact that 
covenants for intermediate payments are independ- 
ent will not control the intention of the parties to 
make the final payment conditional on complete 
performance.®? 


[§ 245] c. Rights and Duties of Parties Where 
Acts Are To Be Concurrent. If the conveyance and 
payment, or other acts to be performed by the re- 
spective parties, are mutual and concurrent acts 
neither party is bound to perform his part of the 
agreement in advance of the other,®® and neither 
can put the other in default without performing or 
offering to perform on his part,®>? even though time 


where the vendor had not then ten- 
dered the warranty deed. Ontjes v. 
Thomas, 187 N.W. 726, 45 S.D. 425. 


[b] Conveyance and payment are 
concurrent acts (1) where the contract 
provides that the conveyance is to be 
made on condition that a certain sum 
is paid (Hill v. Grigsby, 35 Cal. 656), 
(2) or on a certain date if the price 
is then paid (Clark v. Weis, 29 Am.R. 
60, 87 Ill. 438; Parker v. Perkins, 8 
Cush. (Mass.) 318), (3) or that pay- 
ment is to be made on delivery of 
the deed (Ragan v. Gaither, 11 Gill&J. 
(Md.) 472; Hardin v. Kretsinger, sO 
Johns. (N.Y. ) 293), (4) or on a certain 
‘day provided a good deed is then given 
(Critchett v. Cooper, 18 A. 778, 65 
N.H. 167). 


[ec] Escrow agreement.—Where an 
agreement for the sale of property 
provided that deposit and buyer’s 
notes and mortgages were to be de- 
livered to the sellers on full perform- 
ance by them, and that the sellers’ 
deeds and bill of sale were to be de- 
livered to the buyer on full perform- 
ance by him, and instruments to be 
executed by respective parties were 
to be placed in escrow within the same 
time limit, thirty days from the date 
of the agreement, performance on 
both sides was to be concurrent. 
Richards v. Jarvis, 238 P. 887, 41 Ida- 
ho 237. 


43. Cole v. Killam, 72 N.E. 947, 187 
Mass. 213; Sennett v. Shehan, 7 N.W. 
266, 27 Minn. 328; Snow v. Johnson, 
1 Minn. 48; Caporale v. Rubine, 105 
A. 226, 92 N.J.Law 463; Bloech v. Hy- 
land Homes Co., 274 P. 318, 128 Or. 
292. See also cases supra note 37. 


44. Ready v. Sound Inv. Co., 116 
P. 1093, 64 rash. 422. 

45. Ready v. Sound Inv. Co., supra. 
And see infra § 245. 

46. Deferred payments generally 
see infra § 246. 

Dependent and independent cove- 
nants see infra §§ 268-272. 


47. Loud v. Pomona Land, etc., 


Co. 14 S3Ct. 928, 1528 U.S) 564) 38, Lb. 
Ed. 822; Harper v. Bronson, (Fla.) 
139 So. 203; Walker v. Close, 125 So. 


521, 126 So. 289, 98 Fla. 1103; Glenn 
v. Rossler, 50 N.E. 785, 156 N.Y. 161. 

[a] Thus, where the contract pro- 
vides for payments of the purchase 


money in installments, and the ven- 
dor agrees that, on receiving a cer- 
tain part of the payments, he will 
execute and deliver a sufficient deed, 
the intent of the parties is clearly in- 
ferable from the language used, that 
this is a covenant on the part of the 
vendor to convey at the time and un- 
der the circumstances mentioned. 
Eddy v. Davis, 22 N.E. 362, 116 N.Y. 
247. 

48. Gerrish v. 
Jackson v. Speed, 


49. Conn.—Bean_ v. 
Conn. 3, 10 Am.D. 91. 


Fla.—Harper. v. Bronson, 139 So. 
203; Woods-Hoskins-Young Co. v. 
Dittmarr, 136 So. 710, 102 Fla. 1000; 
Walker v. Close, 125 So. 521, 126 So. 
289, 98 Fla. 1103. 

Idaho.—Abercrombie v. Stoddard, 
228 P. 232, 39 Idaho 146; Kessler v. 
Pruitt, 93 P. 965, 14 Idaho 175. 


Ill.—Sheeren v. Moses, 84 Ill. 448; 
Runkle y. Johnson, 30 Ill. 328, 83 Am. 
Pee 191; Dunean v. Charles, 5 Il. 
561. 

Me.—Sewall v. Wilkins, 14 Me. 168. 

Mass.—Kane vy. Hood, 13 Pick. 281. 

Miss.—Powell v. Stowers, 47 Miss. 
577; Robinson v. Harbour, 42 Miss. 
795;° 97 Am:D. 501, 2° AmiRep. 671 
[overr McMath v. Johnson, 41 Miss. 
439; Clopton v. Bolton, 23 Miss. 78]. 
Contra Bowen v. Bailey, 42 Miss. 405, 
2 Am.R. 601. 


Mo.—Norris v. Letchworth, 124 S. 
W. 559, 140 Mo.App. 19. 


Mont.—Silfvast v. Asplund, 20 P. 
(2d) 631. 


N.J.—Biddle v. Coryell, 18 N.J.Law 
SH eo SePAIM Dn S2 L. 


N.Y.—Glenn v. 


Maher, 70 Ill. 470; 
2 Duv. (Ky.) 426. 


Atwater, 4 


Rossler, 50 N.E. 


785, 156 N.Y. 161; Johnson v. Wy- 
gant, 11 Wend. 48. 
4 Watts& 
S. 
Bt ae Got v. Bradford, 20 Tex. 
Va.—Roach vy. Dickinson, 9 Gratt. 
(50 Va.) 154. 


Wash.—Lewis v. Wellard, 114 P. 
455, 62 Wash. 590; Christy v. Bai- 
occhi, 102 P. 752, 53 Wash. 644. 

50. Booth-Kelly Lumber Co. v. 
Oregon & C. R. Co., 243 P. 773, 117 Or. 


438 [cert den 47 S.Ct. 99, 273 U.S. 707, 
71 L.Ed. 850]. 

Payment as condition precedent to 
conveyance see supra § 238. 

51. Eddy v. Davis, 22 N.B. 362, 
116 N.Y. 247; Loewer Realty Co. v. 
Palladino, 235 N.Y.S. 243, 226 App. 
Div. 391. 

Conveyance as condition precedent 
to payment see supra § 240. 

52. See supra § 270. 

53. Hill v. Grigsby, 
Headley v. Shaw, 39 Ill. 354; Hook v. 
Nebeker, 1 Ind. 257, Smith 92; Glenn 
v. Rossler, 50 N.E. 785, 156 N.Y. 161. 


[a] Particular provisions.—(1) 
Where a conveyance is to be made “as 
soon as the full amount” of the pur- 
chase price is paid (Hill v. Grigsby, 
35 Cal. 656), (2) or “after the pay- 
ments mentioned herein are fully 
made” (Glenn v¥. Rossler, 50 N.E. 
785, 156 N.Y. 161), (8) or if the pur- 
chaser shall pay “the several sums 
of money as above stipulated” (Hook ~ 
v. Nebeker, 1 Ind. 257, Smith 92), the 
conveyance and the payment of the 
last installments are to be concur- 
rent. 

54. 
Bo: 

Rule as to reasonable time general- 
ly see supra §§ 241, 242. 


55. Walker v. Close, 125 So. 521, 
126 So. 289, 98 Fla. 1103. 


56. Young v. Leech, 240 P. 692, 78 


35 Cal. 656; 


Morris v. Sliter, 1 Den. (N.Y.) 


Colo. 208; Blunt v. Kelly, 219 Ill. 
App. 327; Waters v. Pearson, 144 N. 
W. 1026, 163 Iowa 391; Hoffman v. 


Kleinjan, 224 N.W. 187, 54 S.D. 634. 


[a] Illustration.—Where the pur- 
chaser’s execution of a note and 
mortgage and the vendor’s exocution 
of deed were dependent covenants, 
the purchaser need not tender note 
and mortgage until the vendor ten- 
ders deed. Hoffman v. Kleinjan, 224 
N.W. 187, 54 S.D. 634. 


57. U.S.—Brown v. 
SU tL SECiGr Ar 1413 


Ala.—Vandiver vy. Reynolds, 57 So. 
462, 174 Ala. 582. 

Cal.—Kerr v. Read, 202 P. 142, 187 
Cal. 409; Lemle v. Barry, 188 P. 148, 
181° Cal: 6; Lemle v. Barry, 183 PB, 
150, 181 Cal. i; Sausalito Bay Land 
Co. v. Sausalito Improvement Co., 


Lee, 192 KF. 
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is of the essence of the contract,®® unless tender is 
waived, excused, or rendered impossible by the other 
party,° "9 or sueh other party gives notice that he 
repudiates the contract or will not comply there- 
with.6° So where the purchaser is to make pay- 
ments on the vendor’s furnishing of an abstract 
showing a good and merchantable title, the vendor 
eannot “put “the purchaser in default without show- 
ing that he is ready and willing to perform on his 
part.°! Thus, where the contract provides that an 
abstract shall be delivered contemporancously with 
full payment of the purchase price, the vendor can- 
not be put in default by the purchaser for failure 
to furnish it until the latter has tendered the mon- 
ey required.®°? Neither party to such an agreement 
should be placed in any position less favorable than 
that given him in the original agreement by reason 
of the failure or refusal of the adverse party to 
perform.** Where the acts to be performed are 
concurrent, a failure of performance by both par- 
ties at the time fixed keeps the contract alive,** 
and either may put the other in default by tender 
within a reasonable time.®®> If the covenants are 
independent either party may maintain an action 
for a breach of the covenant in his favor, and the 
nonperformance of one is no excuse for the other ;°° 


ee 


VENDOR AND 


ee 


PURCHASER © [§§ 245-246 
and if it appears that performance by one party is 
to precede that of the other, then he who has to 
do the first act may be sued, although nothing has 
been done or offered to be done by the other party.®* 
Where the purchaser is under the obligation of 
performing independent covenants to pay taxes and 
installments on the purchase price before he can 
demand performance by the vendor, the covenants, 
broken at the time of cancellation proceedings, will 
not be excused by the fact or possibility of inabil- 
ity of the vendor or his assignee then to perform, 
at a time when performance was neither required 
nor demanded under the contract.*% 


[§ 246] 7. Provisions as to Credit, Deferred Pay- 
ments, and Interest*®°—a. In General. Unless such 
an intention clearly appears the contract will not 
be construed as allowing any credit with regard 
to the payment of the purchase price,‘® but on the 
contrary will be construed as requiring payment at 
once,’ or at least within a reasonable time.?? Where 
the contract contains provisions for credit the time 
for, and conditions governing, the making of de- 
ferred payments must be determined according to the 
intention of the parties as shown by a proper con- 
struction of the contract,’? and the same rule ap- 
ples in determining what constitutes a default in 


136 P. 57, 166 Cal. 302; Boone v. Tem- |613, 166 S.C. 194. 61. Moter v. Hershey, 205 N.W. 

pleman, 110 P. 947, 158 Cal. 290, 139 S.D.—Pirrung vy. Blankenburg, 230 239, 48 S.D. 493. 

Am.S.R. 126; Heine y. Treadwell, 13 | NW. 219, 57 S.D. 45; Benton v. Da-| 62. Hawkins v. Rodgers, 179 P. 

a aoe Lene Cal. 217; Ce vison, a1 N.W. 500, 51 S.D. 91; Ont-|563, 905, 91 Or. 483. 

G a jes v: Thomas, 187 N.W. 726, 45 S.D. 7 : 

P. 175, 10 Cal.App. 567. 4254 -Ihki vs Rohvig, 522 NW. 594 28) | eoor'eé Goce ore tee a ee 
Fla.—Spiker v. Hester, 133 So. 872,|S.D. 548. 7 


101 Fla. 286 [reh den and op am 135 
So. 502, 101 Fla. 288]. 


Idaho.—Chamberlin v. Ivens, 210 
P. 580, 36 Idaho 235; Kessler v. Pru- 
itt, 93 P. 965, 14 Idaho 175. 

Tjl.—Robinson vy. Yetter, 87 N.E. 
363, 238 Ill. 320 [aff 143 Ill.App. 172]; 
Gerrish v. Maher, 70 Ill. 470. 


102 Vt. 124. 


74 Wash. 645; 


Wash. 644; 


Vt.—Drew v. Bowen, 


64 Braig v. Frye, 199 N.W. 977, 


146 A. 254,| 199 Towa 184; Wright v. Swigart, 154 
N.W. 938, 172 Iowa 743; Waters v. 
Wash.—Bendon vy. Parfit, 134 P. 185, 144 N.W. 1026, 163 Iowa 


Pearson, 


Ready v. Sound Inv. | 391 
Co., 116 P. 1093, 64 Wash. 422; 
v. Wellard, 114 P. 455, 62 Wash. 
Christy v. Baiocchi, 
Stein v. Waddell, 


Lewis 65. Braig v. Frye, 199 N.W. 977, 


Iowa.—Wright v. Swigart, 154 N. 


W. 938, 172 Iowa 743. 
Me.—Appleton v. Chase, 19 Me. 74. 


Md.—Rasst v. Morris, 108 A. 787, 
135 Md. 243. 


_ Minn.—Sennett v. Shehan, 7 N.W. 
266, 27 Minn. 328; Snow v. Johnson, 
1. Minn. 48. 


Miss.—Eckford v. Halbert, 30 Miss. 
273; Johnson v. Jackson, 27 Miss. 
498, 61 Am.D. 522. 


Mo.—Norris v. Letchworth, 
W. 559, 140 Mo.App. 19. 


N. Y.—Giventer Ve Antonofsky, 
CODE UNDE Sao.) OU ADD DLV.) (Gao 
Roberts v. New York Life Ins. Co., 
185 N.Y.S. 422, 195 App.Div. 97 [aff 
135, 5N: Ey 951, 233: N.Y. 639);* Hoch- 


124 S. 


stein vy. Vanderveer Crossings, 1384 
NAYES.” 950, 7952, 1501 App. Div. 128, 
121; Van Schaick v. Winne, 16 Barb. 


89. 


Okl.—Tucker v. Thraves, 151 P. 598, 
50 Okl. 691. 


Or.—Bloech v. Hyland Homes Co., 
274' P. 318, 128 Or. 292; Decker v. 
Jordan, 154 P. 431, 79 Or. 109. 


Pa.—Club Laundry & Cleaning Co. 
v. Murphy, 109 A. 622, 266 Pa. 183; 
Martin v. Gettle, 10 Pa.Dist.&Co. 473. 


Porto Rico.—Rivera v. Miranda, 10 
Porto Rico 224. 

R.I.—Begeron v. Redfern, 
650. 

S.C.—American Nat. Bank of Win- 
ter Haven, Fla., v. Caldwell, 164 S.E. 


108 A. 


184, 37 Wash. 634. 

And see supra §§ 2438, 244. 

[a] Agreement 
Where a vendor agrees in writing to 
sell a ranch and 
ranch” to the purchaser by a specified 
date, the vendor agreeing “to take” 
the ranch and pay the price, the ven- 
dor must turn over the: actual physi- 
cal possession of the property before 
he can demand payment. Pierce v. 
Edwards, &9 P. 600, 150 Cal. 650. 


[b]J Tender held insufficient.— 
Tender in the afternoon of a certifi- 
cate of title brought down to date 
was held not to put. the purchaser in 
default under a contract whereby the 
vendor agreed to deliver a certificate 
showing title in the owner at the 
time of sale. Laack v. Dimmick, 273 
P. 50, 95 Cal.App. 456. 


58. Kerr v. Reed, 202 P. 142, 187 
Cal. 409; Lemile v. Barry, 183 P. 148, 
LS) Calvi6: 

When time essence of contract see 
infra § 248 et seq. 


59. Kerr v. Reed, 202 P. 142, 187 
Cal. 409; Phillips v. Sturm, 99 A. 
689, 91 Conn. 331; Newman vy. Baker, 
10 App.D.C. 187; American Nat. 
ey Caldwell, 164 S.B. 6138, 166 


60. Gerrish v. Maher, 70 Ill. 470; 
Crooke vy. Nelson, 191 N.W. 122, 195 


Iowa 681; Johnson v. Higgins, 108 N. 
W. 168, 77 Neb. 35; Roberts v. New 
neue Life Ins’ Co., 186 N.Y.S. .422, 


5 App.Div. 97 [aff 185 N.E. 951, 288 
NY, 639]. 


590; 
102 P, 752, 53 199 Iowa 184. 
80 P. 66. Vandiver v. Reynolds, 57 So. 
462,174 Ala. 582; Taylor vy. Patter- 
son, 3 Ark. 238; Noyes v. Brown, 171 
% 7 *. N.W. 8038, 142 Minn. 211. 
eee eee ao. | 7 6%) Rintee viePeck, alt) NeEyikam 
“to deliver | such ie a Morris v. Sliter, 1 Den. 


Conditions precedent to perform- 
ance see supra §§ 237-240. 


_ 68 Semmler_v. Beulah Coal Min- 
ing Co., 188 N.W. 310, 48 N.D. 1011. 
69. Concurrent acts where pay- 


ment to be made in installments see 
supra § 244. 


Stipulation for interest for delay in 
payment as not waiver of default in 
payment see infra note 78. 


70. Brady v. Green, 48 So. 807, 159 
Ala. 482. 

71. See supra § 236. 

72. See supra §§ 241, 242. 

73. U.S.—McGillin vy. Bennett, 10 
S: Ct. 122, 132) U.S. 445, 33" Diba: 432 


Laff 28 EF. 411]. 


Ala.—Southern Inv. Co. v. Gallo- 
way, 90 So. 300, 206 Ala. 445; Root 
v. Johnson, 10 So. 293, 99 Ala. 90. 


Ga.—Perry v. Paschal, 29 S.E. 703, 
103 Ga. 134. 


l.—Buchhauser y. Yudelson, 122 
N.E. 100, 287 Ill. 188. 


Kan.—Banks vy. Scholz, 100 P. 625, 
79 Kan. 631. 


Se —Barrowman vy. aes is 28 S. 
W.(2d) 780, 234 Ky. 508 


Mass.—Comparone vy. 


155 
N.E. 420, 258 Mass. 537. 


“Mixes, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


a “ oes £2 
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payment and the effect thereof,74 and in determining 
the proper construction and application of provi- 


Mich.—Curtis 
Mich. 18. i 

Minn.—Trainer v. Lammers, 188 N. 
W. 1013, 152. Minn. 415. 


N.Y.—Koles v. Borough Park Co., 
127 SINGY2Sto/ 6 7dije 142 » App, Div. | 765% 
Charlton v. Sheil, 158 N.Y.S. 944, 95 
Misc. 321. 


Ohio.—Monnett v. Monnett, 17 N.E. 
659, 46 Ohio St. 30. 


Or.—Flanagan v. Great Cent. Land 
Coni 1 .b. 485, 45 Or. 335. 

Pa.—Anstead v. Cook, 140 A. 139, 
291 Pa. 335; Thompson vy. Carpenter, 
4 Pa. 132, 45 Am.D. 681. 

Tex.—Kirkland vy. Little, 41 Tex. 
456; Moling v. Mahon, (Civ.App.) 86 
S.W. 956. 


v. ‘Goodenow, 24 


Utah.—Roberts vy. Tuttle, 105 P. 
9165 36 Utah 61.4; 
Va.—McDaniel v. Daves, 123 S.E. 


663, 139 Va. 178. 
feel sugetaie v. Gibbs, 6 Alta.L. 


B.C.—MecSorley v. Murphy, 
2 Dom.L.R. 894. 

Sask.—McPwan v. Bumstead, 15 
Sask.L. 403, 69 Dom.L:R. 40; McEwan 
v. Bumstead, 15 Sask.L. 403, 65 Dom. 


[1928] 


L.R. 607; Pattison v. Behr, 13 Sask. 
eee ks 7 
[a] Particular provisions con- 


strued.—(1) Under an agreement to 
convey upon payment of a certain 
sum, the vendor agreeing “‘to run said 
amount three years,’ provided the 
purchaser pays annually a certain 
amount as rent, the purchaser is en- 
titled to a conveyance upon tender of 
the amount stipulated with interest 


at any time within three years. Per- 
ry v. Paschal, 29 S.E. 703, 1038 Ga. 
134. (2) Where, on a certain date, 


the purchaser was to pay a certain 
amount in cash and execute notes 
and a mortgage for the balance, the 
words “full performance by purchas- 
er,” in a provision of contract that 
the vendors should execute a deed to 
such person, persons, or company as 
the purchaser might in writing re- 
quest upon full performance by the 
purchaser, meant the payment of 
cash and execution of mortgage and 
notes, and not the payment of notes. 
Buchhauser v. Yudelson, 122 N.E. 100, 
287 Ill. 138. (3) A contract providing 
for the payment of the balance of 
the purchase price at any time within 
five years in sums of not less than 
a certain amount is not rendered un- 
certain by a further provision bind- 
ing the vendor at the option of the 
purchaser to convey on ‘payment of 
one half of the total purchase price 
and to accept a mortgage for the oth- 
er half, but not specifying the term 
of the mortgage, since the term of 
the mortgage will necessarily be gov- 
erned according to the terms of pay- 
ment previously fixed by the contract. 
Proctor v. Plumer, 70 N.W. 1028, 112 
Mich. 393. (4) Where a contract pro- 
vided for a cash payment, which was 
paid, the balance on or before five 
years with annual interest, and con- 
templated that the vendors might 
mortgage the property in the amount 
of the deferred payments, which 
mortgages the purchasers should as- 
sume and take a deed, all within a 
stated time, and did not contemplate 
that the purchasers give mortgages 
to the vendors for the deferred pay- 
ments, or that the purchasers should 
have a deed before the full amount 
was paid, except in the event of the 
placing of the mortgages, it was held 
that the vendors committed no breach 
in not putting mortgages on the 
property, that the parties’ rights were 
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to be worked out under the contract, 
that the purchasers could not rescind 
for the vendor’s failure to place the 
mortgages, and were not entitled to 
the deed until they had paid in full, 
and the vendors were entitled to the 
annual interest accruing: Trainer v. 
Lammers, 188 N.W. 10138, 152 Minn. 
415. (5) Under an agreement that 
the balance is to be paid on a day 
certain if the title to the land is by 
that time perfected to the satisfac- 
tion of the purchaser, otherwise not 
to be paid until so perfected, such 
balance becomes due when the ven- 
dor has conveyed to the purchaser 
a complete title or has become able 
to do so and advises the purchaser of 
the fact. Kirkland v. Little, 41 Tex. 
456. (6) Under an agreement to con- 
vey upon payment of a certain num- 
ber of installments, and before those 
installments are paid other install- 
ments fall due, the vendor can retain 
the deed until all installments due 
are paid. Thompson v. Carpenter, 4 
Pa. 132, 45 Am.D. 681. (7) Where the 
contract provides that the purchaser 
shall pay “fifteen dollars cash, and 
balance with interest from date in 
quarterly installments of ten dol- 
lars,’ the quarterly payments are ten 
dollars net, to continue until the en- 
tire amount with ‘interest is paid. 
Root v. Johnson, 10 So. 293, 99 Ala. 
90. (8) A purchaser who agrees to 
pay installments of a specified sum 
each month in advance, subject to 
the condition that if default is made 
in two months’ installments, his 
rights shall be changed from a pur- 
chaser in possession to those of a 
tenant by the month, must make the 
payments on the first day of each 
month in advance. Martin v. Bauer, 
122 INeYS: 595, 138 App.Div. 57. (9) 
A provision that the purchaser shall 
pay a portion of the consideration on 
the date of the contract, and within 
ten days thereafter deposit another 
portion to the credit of the vendors, 
and within one year thereafter make 
a second deposit, means that the sec- 
ond deposit is. due to be made one 
year from the date of the contract, 
not one year and ten days thereafter. 
Flanagan Estate v. Great Cent. Land 
Co;, 20 BP. 485, 45 Or. 335; 

74. Cal.—Boudreau v. Ibbetson, 12 
P. (2a) 120, 123 Cal. App." 721. 

Mich.—Wiersma v. Nordella, 245 N. 
W. 520, 260 Mich. 574. 

Miss.—Hodges vy. Moore, 59 So. 827, 
102 Miss. 532; Sample-Carter Co. v. 
Cox, 22 So. 801 

N.Y.—George E. Loeffler Co. v. Sny- 
der,-119 N.Y.S.: 152; 65 Mise. 62. 

Or.—Beach v. Brightwood Co., 285 
P2597 132° Or. 345: 

Utah.—Foxley v. Rich, 99 P. 666, 
35 Utah 162. 


W.Va.—Burlew v. Smith, 69 S.E. 
908, 68 W.Va. 458. 

Sask.—Rink v. March, 14 Sask.L. 
176. 

[a] Particular provisions con- 


strued.—(1) Under a contract requir- 
ing payment of the balance “in one, 
two and three years,” no claim of de- 
fault could be maintained prior to ex- 
piration of the three-year period. 
Boudreau y. Ibbetson, 12 P.(2d) 120, 
123 Cal.App. 721. (2) An agreement 
by a vendee who has purchased land 
for one thousand dollars which is 
payable in five annual installments of 
two hundred dollars each, for which 
notes are given, that in case he should 
“fail to pay the notes Seay 
at maturity” he would pay “the sum 
of one hundred dollars, as rent for five 
years,’ means one hundred dollars 


sions as to the payment of interest.7° 
contract specifically provides for interest as to some 
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Where the 


in all and not one hundred dollars 
per year. Sample-Carter Co. v. Cox, 
(Miss.) 22 So. 801. (3) A contract 
providing that the deed shall be de- 
livered upon payment of a certain 
amount each year from 1904 to 1910, 
and in case of “default in payment” 
the deed shall be returned to the ven- 
dor and previous payments applied 
as rent, cannot be construed so as not 
to put the purchaser in default for 
nonpayment until 1910, but his fail- 
ure to make any payment when due 


will amount to a default. Foxley v. 
Rich, 99 P. 666, 35 Utah 162. 
Ala.—King v. Scott, 116 So. 


75. 
681, 217 Ala. 511. 

Cal.—Lindsey v. Wright, 258 P. 438, 
84 Cal.App. 499; Yule v. Miller, 252 
P. 733, 80 Cal.App. 609. 

Colo.—San Luis Valley Building & 
Loan Ass’n v. Holbert, 190 P. 428, 68 
Colo. 544. 


Iowa.—Marx v. King, 186 N.W. 680, 


193 Iowa 29; Adairs v. Wright, 14 
Iowa 22. 

La.—Hudson y. Tilly, 98 So. 265, 
154 La. 839. 


Mich.—Wiersma v. Nordella, 245 N. 
W. 520, 260 Mich. 574; Hager v. Rey, 
176 N.W. 4438, 209 Mich. 194; Welling 
ug BeiteBlandl 126 N.W. 471, 161 Mich. 

Minn.—Pratt v. Martig, 
464, 182 Minn. 250. 

Neb.—Delaney vy. Linder, 
630, 22 Neb. 274. 

N.Y.—Hinman v. Hinman, 263 N.Y. 
S. 800, 146 Misc. 786. 

Ohio.—Crosby v. Glick, 153 N.E. 
300, 22 Ohio App. 466; Hoffman vy. 
Peace 152 N.E. 198, 20 Ohio App. 


234 N.W. 


34 N.W. 


Or.—Bottemiller v. Ball, 279 P. 542, 
130" Or: 255, 69 AVE Re 951, 


S.D.—Lines v. Potter, 176 N.W. 150, 
42 S.D. 463. 


Tex.—Conness v. Baird, (Civ.App.) 
124 S.W. 113. 


Utah.—Fowers v. Lawson, 191 P. 
227, 56 Utah 420; Roberts v. Tuttle, 
105 P. 916, 36 Utah 614. 


Eng.—Lewis v. South Wales R. Co., 
10 Hare 1138, 44 Eng.Ch. 110, 68 Re- 
print 861. 


Alta.—Great West Lumber Co. v. 
Wilkins, 1 Alta.L. 155. 


Man.—Miner vy. Hinch, 23 Man. 802. 


[a] Particular provisions con- 
strued.—(1) An agreement by a pur- 
chaser to give a purchase money 
mortgage due. in ten years implied 
the execution of notes and mortgages 
in the usual form, with interest pay- 
able annually, and not at maturity 
only. Marx v. King, 186 N.W. 680, 
193 Iowa 29. (2) Under contract to 
buy land on installment plan, con- 
taining no stipulation for interest, 
and providing that vendor would 
“make a regular form land contract 


aS per agreement above,’ deferred 
payments did not bear _ interest. 
Crosby “v." 'Glick;? Tdo2° UNE }300;*) 22 


Ohio App. 466. (3) A contract for a 
deed, which had dotted lines in ink 
across blanks left for the insertion 
of rate of interest to be paid on un- 
matured installments, held not to 
contemplate that any interest should 
be charged on installments’ before 
maturity, although the words “or be- 
fore” were written in ink, so as to 
make the contract read that install- 
ments should be paid on or before 
specified dates, and although the con- 
tract contemplated that the purchas- 
er should at once take possession of 
the land. Lines vy. Potter, 176 N.W. 
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F 
deferred payments, interest will not be impled as 
to others;7® and where a paragraph relating to 
interest is deleted, but there are other paragraphs 
containing references to interest, the contract does 
not provide for interest on deferred payments.** A 
stipulation for the payment of interest on overdue 
installments does not operate to extend the time 
for payment of the principal.*§ 


Time or amount of payments not specified. If the 
contract provides for deferred payments or payment 
in installments, but does not specify the time or 
amount thereof, different rules have been applied 
according to the circumstances of the particular 
case.’® If the contract does not state when the 
balance of the purchase money shall be paid, but a 
deed is not to be given until payment, the price is 
payable whenever the purchaser takes possession.*° 
If the contract states the purchase price and the 
time for paying certain installments, and that the 
balance is “to remain on bond and mortgage,” but 
does not state the time of paying the mortgage debt, 
it is payable on demand,*! and,if the contract pro- 
vides for the giving of a mortgage for a part of the 
purchase price, but does not specify the term of 


the mortgage or the rate of interest, the purchaser 


will be required to give a mortgage payable on de- 
mand and bearing the legal rate of interest. Where 
the first. installment is due in a certain month, but 
no date therein is specified, the purchaser has the 
whole month within which to make payment,** and 
the monthly installments falling due thereafter may 
be paid at any time during the month in which they 
become due.**# 


150, 42 S.D. 468. (4) A contract by 
buyers of realty to pay two hundred 
dollars cash and fifteen dollars a 
month thereafter until the whole of 
the price had been paid, with inter- 
est on deferred payments at eight per 
eent per annum, obligated the buy- 


gether with 


sum” 
each separate 
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interest thereon” 
certain rate, but not specifying the 
total sum of the deferred payments, 
it was held that the words “the said | 93 
to the amount of 
installment, 
the purchaser was only required to 


must refer 


[§§ 246-247 


Computation of time.8® If the contract merely 
provides for payment in annual installments with- 
out specifying the date of the first installment, the 
times of payment should be computed from the 
date of the contract,’® and, where part of the price 
is to be paid on execution and delivery, like amounts 
one and two years “from date,” and the balance 
three years from date, the times of payments are to 
be computed from the date the contract was entered 
into, and not from the date of its complete execution 
and delivery.87 On the other hand, if the contract 
provides for the payment of a certain amount on 
a certain date and the balance in annual, install- 
ments, the computation should be from the latter 
date and not from the date of the contract,®* al- 
though, where a contraet provided for payment of a 
certain amount at the date of the contract, another 
sum within ten days, and a further installment ‘“with- 
in one year thereafter,’ it was held that the word 
“thereafter” referred to the date of the contract 
and not to the date of the second payment.*® Con- 
tracts calling for deeds on payment of one-half of 
purchase price, “with interest on deferred pay- 
ments,” require the purchasers to pay interest on 
deferred payments from the date of the contracts 
to be arrived at by the partial payment system of 
computation.®° 


[§ 247] b. Right To Pay before Money Due, and 
Acceleration of Payments on Default of Purchaser. 
A provision for the making of certain payments “on 
or before” certain dates gives the purchaser the op- 
tion to pay before the dates named,®! and a con- 
tract stating in the alternative different times for 


82. Patterson v. J. D. Loiseaux 
Lumber Co., 114 A. 336, 92 N.J.Eq. 
569 [rev on other grounds 116 A. 697, 
N.J.Eq. 446]; Pollak v: ~Dapper, 
220 N.Y.S. 104, 219 App.Div. 455 [aff 
157 N.E. 886, 245 N.Y. 628]. 


83. Koles v. Borough Park Co., 127 


at a 


and that 


ers to pay fifteen dollars each month 
in extinguishment of the interest for 
that month, the balance of payment 
to be applied on the principal. Fow- 
ers) vy. Lawson, 191 -P. 227, 56 Utah 
420. (5) Under a contract of sale 
providing for the payment of the bal- 
ance of the price ‘in monthly install- 
ments of twenty dollars per month 
with seven per cent. interest,” it was 
held that the purchaser was required 
to pay only twenty dollars per month 
inclusive of interest. Roberts v. Tut- 
qe, 105 Pr 916)" 36 Utah 614) (6) So 
also, where a balance due was to be 
paid “in monthly installments of $25 
a month including 8 per cent. inter- 
est,’ it was held that the interest due 
each month was included in the pay- 
ment of twenty-five dollars, the bal- 
ance of such amount to be applied as 
a payment on the principal. Conness 
v. Baird, (Tex.Civ.App.). 124 S.W. 1138. 
(7) But where the contract provided 
for payment in monthly installments 
of forty dollars each, “said payments 
to bear.7 per cent interest per annum, 
payable with each payment,” it was 
held to mean a payment of forty dol- 
lars each month, together with inter- 
est on that amount from the date of 
the contract to the time of payment. 
Delaney v. Linder, 34 N.W. 630, 22 
Neb. 274. 
sale, for a certain sum, a certain 
amount to be paid down and the bal- 
ance in installments, and providing 
that the purchaser shall pay ‘‘the said 
sum of money above mentioned, to- 


(8) Under a contract of, 


pay interest on each installment as 
it became due. Great West Lumber 
Co. v. Wilkins, 1 Alta.L. 155. 


76. Hoffman v. Barriger, 152 N. 
Ia. 198, 20 Ohio App. 414. 
77. Burke v. Meyerstein, 271 P. 


343, 94 Cal.App. 349. 


78. Hannan vy. McNickle, 23 P. 271, 
7A LOEW OR: 
79. See cases infra this note; and 


notes 80-84. 


[a] Number and amount of in- 
stallments not specified.—If the con- 
tract provides for payment “in 
monthly instalments,” but does not 
specify the number or amount of the 


installments, the most that can be 
said is that there must be at least 
two installments, and, no time being 
specified, the purchaser cannot string | 
out the payments over a long period, | 
paying small amounts monthly, but 
must pay the whole within a reason- | 
able time. Hannan v. MeNickle, 23 P. | 
271, 82 Cal. 122. 


[b] In Quebec it has been held 
that, where the time of payment of | 
an installment is not specified, the 
court has power to fix the day for | 
payment. Lareau vy. Poirier, 51 Can. 
S.C. 637 [dism appeal 23 Que.K.B. 
495]; Bartley v. Breakey, 11 Que.L. 1. 


80. Hotaling v. Hotaling, 47 Barb. 
(N.Y.) 163. ' 


81. Morrison v. Brenmohl, 122 N. 
WaSi (SL) Lov eAppubive 4: 


N.Y.S. 671, 142 App.Div. 765. 


84. Koles v. Borough Park Co., 
supra. 
85. Generally see Time § 7 et seq. 


For performance generally see su- 
pra’ ‘$234. 


86. Harris v. Troup, 8 Paige (N. 
Y.) 423. 
87. Beach v. Brightwood Co., 285 


P. 259, 132 Or. 345. 


88. Judd v. Ensign, 6 Barb. (N. 
Y.) 258. ; 
89. Flanagan v. Great Central 


Land Co., 77 P. 485, 45 Or. 335. 


90. Lynnhaven Beach & Park Co. 
v. Moore, 158 S.E. 896, 156 Va. 683. 


91. Bothe v. Noack, 232 S.W. 606, 
149 Ark. 297; Gervaise v. Brookins, 
103 PB. 329, 156 Cal. 103; Kaufman v: 
AlljRersons,. ete.) aly P4586. 16) Care 
App. 388; Seiberling v. Lewis, 93 Ill. 
App. 549; Kochum vy. HEzell, 277 S.W. 
497, 217 Ky. 427. 


[a] Rule applied.—Where a con- 
tract for the sale of real estate pro- 
vided that the purchaser was to pay 
the notes as they matured, and the 
vendor agreed to convey when all 
payments were made as specified, and 
the notes were drawn payable ‘on 
or before” the given date, the par- 
ties intended that the notes might 
be paid before the date of maturity, 
and that the deed should issue when 
all of the notes were paid. Kochum 
v. Hzell, 277 S.W. 497, 211 Ky. 427. 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 247-248] 


payment of a balance gives the option to the pur- 
chaser as to the different times specified;®* while 
under a provision authorizing the purchaser, at any 
interest period, to pay off a larger amount than what 
is then due, upon giving a certain notice of such 
intention, the provision as to notice is for the 
benefit of the vendor and may be waived by him.°* 
On the other hand, where the contract is silent as 
to how or when a deferred payment is to be made, 
the purchaser has no right to treat such deferred 
payment as a demand obligation,®* or to require 
the vendor to receive full payment of the purchase 
price in cash;* and, under a contract providing for 
payment of the purchase price in annual installments, 
with interest on the unpaid amount, and for the 
conveyance of the premises and the execution of a 
mortgage by the purchaser on payment of one half 
the purchase price, the purchaser has the right, 
without. the vendor’s consent, to make payments 
more often or in larger amounts than so provided.®® 


Acceleration of payments on default of purchaser. 
A provision that if the contract is assigned by the 
vendee without the vendor’s consent the entire bal- 
ance of the price remaining unpaid shall become 
due is valid,9? as is a provision making all future 
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payments due and payable on default in the pay- 
ment of any installment.°* Such a contract oper-~ 
ates to mature the entire debt on the default, and 
not merely to give the vendor an option to treat the 
whole sum as due.®® The purchaser’s failure to pay 
causes the balance of the purchase price to remain 
due until the default is cured, and where such de- 
fault continues, the payment due at the time of pay- 
ment of each installment is not the amount spec- 
ified in the contract as payable at that time but is 
the entire unpaid amount of the contract.* Failure 
of the vendor to take advantage of the first default, 
at the time, does not defeat his right to rely upon 
such omission as a basis for having all installments 
due.* 

[§ 248] 8. Time as of Essence of Contract*—a. 
In General—(1) General Rules. At common law 
the general rule is that time is to be regarded as 


‘of the essence of the contract,® and this has been 


held to mean that courts of law refuse to inquire 
into the matter at all,° where no equitable claim or 
defense is set up.? In equity, while time may be 
of the essence of the contract,® it is not ordinarily 
so regarded,® particularly with regard to the pay- 


92. Long v. Needham, 96 P. 731, {might declare the entire sum due, | Misc. 699; Wilson v. Brauer, 202 N. 
37 Mont. 408. goes ney invalidate such provision ee VEST TAB 

93. Harvey v. Beckman, 118 N.Y. e contract. Fairbairn v. Pofahl, Ohio.—Condorodis v. Kling, 169 N. 
S. 602, 64 Misc. 395. sae ie 167-144 Ark: 313. E. 836, 33 Ohio App. 452. 

94. Baldwin y. Corcoran, 7 S.W. e uch provision is effective un-| | Ont.—Winnifrith v. Finkleman, 32 
(2d) 967, 320 Mo. 813. igi oda Sorat Bade URE RAS oe Shak Ont.L. 318, 6 Ont.W.N. 432, 7 Ont.W.N. 

95. Baldwin v. Corcoran, supra. epee caaetiC gt Mari awa ee 176. | 357. 

96. Peryer v. Pennock, 115 A. 105, 99. Gilford v. Green, 125 S.E. 80, [a] Rule stated.—There are cases 


Osmwvite ois, Le Ab Ros, 
97. Risser v. Union Securities Co., 
205 N.W. 648, 200 Iowa 987. 


- 98. Brody v. Crozier, 219 N.W. 643, 

242 Mich. 660; Burlew v. Smith, 69 
S.E. 908, 68 W.Va. 458; Felton v. 
Stacey, 185 N.W. 536, 175 Wis. 471; 
Rink v. March, 14 Sask.L. 176. 


[a] Stipulation not penal.—A stip- 
ulation for acceleration of payment 
in a contract for the sale of real es- 
tate on default in installment of price 
is not penal, and will be enforced in 
a suit in equity. Burlew v. Smith, 
69 S.E. 908, 68 W.Va. 458. 

[b] Stipulation: not forfeiture.— 
Where vendor sold land under a con- 
tract providing that, in event of two 
defaults in payment of a series of 
notes given for the purchase price, 
he might declare the entire sum due, 
such provision is not invalid as work- 
ing a forfeiture, for the purchaser 
might thereupon pay the entire 
amount and in event the land was 
sold on foreclosure of the vendor’s 
equitable mortgage, the purchaser 
would be entitled to any surplus in 
excess of the balance due. Fairbairn 
yv. Pofahl, 222 S.W. 16, 144 Ark. 3138. 

[ec] Notice of election.—Where, 
according to a contract of sale of 
land, certain initial payments were 
to be made in installments, the no- 
tice by the vendor of his election to 
exercise an option to foreclose, on ac- 
count of the failure to pay an install- 
ment renders the unpaid installments 
of the initial payment and the re- 
mainder of the purchase price due. 
Felton v. Stacey, 185 N.W. 536, 175 
Wis. 471. : 

[ad] Necessity of incorporation in 
notes.— Where vendor contracted to 
sell land, receiving a cash payment 
and a series of notes, the fact that 
the notes made no provision that, in 
case of two defaults, the vendor 
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33) (Ga.Apps 1s 

1. Bentler v. Brynjolfson, 165 N.W. 
5538, 38 N.D. 401. 

2. Bentler y. Brynjolfson, supra. 

3. Baker v. Smith, 61 S.W. 1014, 
22 Ky.L. 1878. 

4 Generally see Contracts § 783; 
Specific Performance §§ 355-374, 376, 
380-386. 

As affecting strict performance as 
to time: 

Generally see supra § 234. 
Of; 

Conveyance see supra § 235. 

Payment of price see supra § 236. 

5. Conn.—Janulewyecz v. Quaglia- 
no, 89 A. 897, 88 Conn. 60. 


Fla.—Frazier v. Boggs, 20 So. 245, 
Siok 1a (307: 


Tll.—Conway v. Case, 22 Ill. 127. 


Ky.—Sheeran v. Irvin, 19 S.W.(2d) 
976, 230 Ky. 307; Rogers Bros. Coal 
Ce v. Day, 1 S.W.(2d) 540, 222 Ky. 

2 

Me.—Hill v. Fisher, 34 Me. 143. 


Mass.—Moskow v. Burke, 152 N.E. 
321, 255 Mass. 563; Minsky v. Zieve, 
152 N.E. 41, 255 Mass. 542, 51 “A.L.R. 
391; Chatalian v. Di Fusco, 139 N.E. 
174, 244 Mass. 513; Freeman v. Rob- 
inson, 131 N.E. 75, 238 Mass. 449. 


Mont.—Fratt v. Daniels-Jones Co., 
133 P. 700, 47 Mont. 487. 


N.Y.—Schmidt v. Reed, 32 N.E. 373, 
132 N.Y. 108; Groden v. Jacobson, 114 
N.Y.S. 183, 129 App.Div. 508; Kauf- 
man y. Brennan, 108 N.Y.S. 5038, 123 
App.Div. 516 [rev 103 N.Y.S._ 912, 538 
Misc. 621]; Oppenheimer v. Humph- 
reys, 9 N.Y.S. 840 [aff 26 N.E. 757, 
125 N.Y. 733]; Mahamey v. 580 Madi- 
son Ave., 238 N.Y.S. 651, 135 Misc. 603 
{aff 249 N.Y.S. 9138, 233 App.Div. 668]; 
Reich v. Muss, 230 N.Y.S. 150, 132 


in which time is not of the essence of 
the contract, and where the party ag- 
grieved may obtain redress in equity, 
but in an action at law where the 
question is whether a party has per- 
formed his part of a contract which 
requires performance within a cer- 
tain time, the courts cannot say that 
is not material which the parties by 
their contract have made matertal. 
Hill v. Fisher, 34 Me. 143. 


6. Reizen v. Larkin Lumber Co., 
233 N.Y.S.133, 133 Misc. 755, 


7. Kaufman v. Brennan, 108 N.Y.S. 
502, 123 App.Div. 707 [rev 103 _N.Y.S. 
912, 53 Misc. 621]; Reizen v. Larkin 
Lumber Co., 233 N.Y.S. 133, 133 Mise. 
755; Clearing Realty Corporation v. 
Pollaci, 233 N.Y.S. 136, 133 Mise. 626; 
Zorn v. McParland, 32 N.Y.S. 770, 13 
Lat 555 [aff 50 N.E. 1123, 155 N.Y- 


eo Ind.—Ewing v. Crouse, 6 Ind. 
Kant—Missouriv River ,etes se Coz 


v. Brickley, 21 Kan. 275. 


Neb.—Jewett v. Black, 82 N.W. 375, 
60 Neb. 173. 

N.C.—Willis v. Forney, 45 N.C. 256; 
Falls v. Carpenter, 21 N.C. 237, 28 Am. 
Dee. 592. 

Ohio.—Curtis v. Factory Site Co.; 


12 Ohio App. 148. 
And see infra § 249 et seq. 


See also Specific Performance §&§ 
355-374. 
{a] If time is clearly of the es- 


sence of the contract this fact must 
be recognized and given effect in 
courts of equity as well as courts of 


law. Missouri River; etc, R. Coon, 
Brickley, 21 Kan. 275; White, v. 
Butcher, 59 N.C. 231. 

9. U.S.—Brashier v. Gratz, 6 


Wheat. 528, 5 L.Ed. 322. 


Ala.—Forrester v. Granberry, 100 
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ment of the purchase money,!® an allowance of in- 
‘terest being considered adequate compensation for 
In some eases in equity the courts hold 
or seem to hold, without qualification, that time is 
not of the essence of a contract for the sale of land, 
in the absence of a provision specifically so provid- 
ing,'? and it was at one time considered that it could 
not be made of the essence of the contract, even by 
A strict performance of a 
contract in which time is of the essence thereof may 


a delay.'? 


express stipulation.*® 


be waived.!4 


[§ 249] 2. Qualifications and Exceptions. 


So. 551, 211 Ala. 402; Isom v. John- 
son, 87 So. 543, 205 Ala. 157. 


Cal.—Steele v. Branch, 40 Cal. 3. 


Del.—Coyle v. Kierski, 89 A. 598, 
10 Del.Ch, 229. 
Fla.—Minnehaha Groves Co. _ V. 


Harper, 105 So. 100, 90 Fla. 37; Chabot 
v. Winter Park Co., 15 So. 756, 34 Fla. 
258, 43 Am.S.R. 192. 

Ga.—Burkhalter v. Roach, 82 S.E. 
1059, 142 Ga. 344; Ellis v. Bryant, 48 
S.E. 352, 120 Ga. 890; Taylor v. Bald- 
win, 27 Gal 438, 73 ‘Am.D.. 736. 


I1].— Milnor v. Willard, 34 Ill. 38. 
Ind.—Keller vy. Fisher, 7 Ind. 718. 


- Ky.—Sheeran vy. Irvin, 19 S.W.(2d) 
976, 230 Ky. 307; Rogers Bros. Coal 
Conve Dayan. S.W.(2d) 540, 222 Ky. 
443; Lester v. Winfrey, 6 Ky. Op. 121. 


Mass.—Barnard v. Lee, 97 Mass. 
92. 


Mich.—Gram v. Wasey, 7 N.W. 84, 
762, 45 Mich. 223. 


Mo.—Wimer v. Wagner, 20 S.W. 
(2d) 650, 323 Mo. 1156, 79 A.L.R. 1231; 
Scheerer v.. Scheerer,, 229 S.W.. 192, 
287 Mo. 92; Mastin v.’ Grimes, 88 Mo. 
478; Hobson v. Lenox, (App.) 20S: 
W. 964. But see Rector v. Price, 1 
Mo. 3738, 379 (holding that, cite dita 
of importance in a court of law that 
time should be deemed material, it 
should be of equal importance in a 
court of equity, and never should be 
adjudged otherwise unless it be to 
effect some great end of justice’). 


N.J.—Rose v. Wisniewski, 164 A. 
281, 112 N.J.Eq. 364; Vautrinot v. 
Booth, T4a7 A. boo, 105) Ned. 2415 
Cranwell Vv. Clinton Realty Co., 58 A. 
1030, 67 N.J.Eq. 540; King v. Ruck- 
man, 20 N.J.Eq. 316 [rev 21 N.J.Eq. 
D9 Ot 


N.Y.—Schmidt v. Reed, 30 N.H. 373, 
132 N.Y. 108; Clute v. Jones, 28 N.Y. 
280; Scudder v. Lehman, 127 N.Y.S. 
ALO; 142) App, Div. 631; Fordham Tri- 
angle Realty Co. v. Boyle, 209 N.Y.S. 
695, 125 Mise. 324. 


N.C.—Crawford v. Allen, 127 S.E. 
521, 189 N.C. 434; Hardy v. Ward, 64 
S:B7 171, 150 N.C. 385. 


Yh ae eee aha v. Hidy, 13 Ohio St. 
o . 

Or.—Wright-Blodgett Co. v. Astoria 
CO Ui e: 7099, Ab; Ori g224) (rink) vy. 
Thomas, 25 P.. 717, 20 Or. 265, 12-U.R. 
A. 239 and note. 

Pa.—Haverstick v. Erie Gas Co., 29 
Pa. 254. 

Tex.—Hild v. Linne, 
Robinson vy. Collier, 
53 Tex.Civ.App. 285. 


Vt.—McLean v. Windham Light & 
an Conwell, Aw Gils, 85 Vit. 67. 
a.—Beckett v. Kornegay, 143 S.E. 
298, 150 Va. 636. 


W.Va.—Jarvis v. Coweger’s Heirs, 
23 S.E. 522, 41 W.Va. 268; Abbott v. 
L’ Hommedieu, 10 W.Va. 677 


£De Nex. 76; 
115 Sw. 915, 
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The 


Eng.—Radcliffe v. Warrington, 12 


Ves.Jr. 326, 33 Reprint 124. 

Man.—Whitla v. Riverview Realty 
Co., 19 Man. 746; Barlow v. Williams, 
16 Man. 164. 

[a] Principal grounds of doctrine 
are that the rule of the common law, 
requiring performance of every con- 
tract at the appointed day, is often 
harsh and unjust in its operation; 
that although some time of perform- 
ance by each party is usually named 
in any agreement for the sale of land, 
it is often not regarded by the parties 
as one of the essential terms of their 
contract; and that a court of chan- 
cery has the power of molding the 
remedy according to the circumstanc- 
es of each case, and of making due 
compensation for delay, without pun- 
ishing it by a forfeiture of all right 
to relief. Barnard v. Lee, 97 Mass. 
S25 


10. Cosby v. Honaker, 50 S.E. 610, 
57 W.Va..512;. Abbott v.. Li Homme- 
dieu, 10 W.Va. 677. 


11. Ga,—Burkhalter_y. Roach, 82 
S.E. 1059, 142 Ga. 344; Ellis v. Bryant, 
48 S.H. 352, 120 Ga. 890. 


Ind.—Boldt v. Early, 70 N.B. 271, 
33 Ind.App. 434, 104 Am.S.R. 255. 


Mo.—Schreerer v. Schreerer, 229 S. 
W. 192, 287 Mo. 92, 106 [cit Cyc]: 


N.J.—Jeffries v. Charlton, 70 A. 145, 
74 N.J.Eq. 430; Ruckman vy. King, 
19 N.J.Eq. 360. 


Or.—Frink v. Thomas, 
20 (Or, 265,/ 112) LR ALY 239; 
Stephens, 5 Or. 235. 


12. Rosenblatt v. Bergen, 195 N.Y. 
S. 276, 202 App.Div. 220; Strasbourger 
V. desu’ Realty..Co.1. 191 N.Y.S. 1383, 
198 App.Div. 805; Begen v. Pettus, 
129 N.Y.S. 218, 144 App.Div. 476; 
Scudder v. Lehman, 127 N.Y.S. 470, 
142 App.Div. 631; Schifferdecker v. 
Busch, 225 N.Y.S. 106, 130 Mise. 625. 


[a] In Massachusetts (1) it has 
been stated that, “unless expressly 
stipulated, time is not of the essence 
of a contract to buy and sell land.” 
Dennett v. Norwood Housing Ass’n, 
135 N.E. 866, 241 Mass. 516. (2) But 
the court cites another Massachusetts 
case to such statement, which quali- 
fies the rule by holding that in equity 
time may be made of the essence of 
the contract when the intention to do 
so is clearly manifested in the con- 
tract, or by the surrounding circum- 
stances. Mansfield v. Wiles, 108 N.E. 
901, 221 Mass. 75 [foll Barnard v. Lee, 
97 Mass. 92]. And see infra § 249. 


13. Walker v. Jeffreys, 1 Hare 341, 
23 Dng.Ch. 341, 66 Reprint 1064. 


PAR TUL 
Knott v. 


14. See infra §§ 259, 260. 
15. See supra § 248. 
16. See infra text and note 17 et 


seq; and infra § 254 et sea. 

17. U.S.—First Nat. Bank v. Glens 
Falls Ins. Co., of Glens Falls, N. Y., 
27 F.(2d) 64; Martindale v. Waas, 8 
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statements that, at common law, time is ordinarily 
regarded as of the essence of the contract, while in 
equity it is not so regarded,!® imply some qualifica- 
tion or exception,!® and the general equitable rule, 
which is also frequently applied in actions at law, 
or stated without reference to any distinction be- 
tween law and equity, has been stated to be that time 
is not to be regarded as of the essence of. the con- 
tract unless made so by express provision or by the 
nature of the contract itself or by the circumstances 
under which it was executed.*? 
will not be regarded as of the essence of the contract 


In other words, time 


F. 854, 3 McCrary 108. 


Ala.—Fullenwider v. Rowan, 34 So. 
975, 136 Ala. 287. 


Ark.—Feibelman v. Hill, 216 S.W. 
702, 141 Ark. 297; Johnson v. Wilker- 
son, 131 S.W. 690, 96 Ark. 320. 

Cal.—Steele v. Branch, 40 Cal. 3; 
Brown v. Covillaud, 6 Cal. 566; Cush- 
mg Vv. Levi,’ $> Pi(2d) < 95S; Vari eee 
App. 94; Lindsey v. Wright, 258 P. 
438, 84 Cal.App. 499. 


Colo.—Kitt v. Runge, 282 P. 1067, 
86 Colo. 479; Walker Iny. Co. v. Flem- 
ing, 246 P. 207, 79 Colo. 434; Foster 
v.. Coffey, 204 PB. 900;-.71 Colo, A745 
Flora v. Glover, 193 P. 665, 69 Colo. 
210; Sharshel v. Smith, 181 P. 541, 66 
Colo. 375; Byers v. Denver Circle R. 
Coir) 224P 95113" Colo. bbe: 


ies ote v. Anderson, 48 So. 
260, 56 Fla. 749; Chabot v. Winter 
Park Co., 15 So. 756, 34 Fla; “258;°48 
Am.S.R. 192. 


Ga.—Ellis v. Bryant, 48 S.E. 352; 
120 Ga. 890; Taylor v. Baldwin, 27 
Ga. 438, 73 Am.D. 736; Buck y. Duvall, 
72 S.E. 44, 9 Ga.App. 656. 


Idaho.—Kessler v. Pruitt, 93 P. 965, 
14 Idaho 175. 


Ind.—Keller v. Fisher, 7 Ind. 718; 
Ewing v. Crouse, 6 Ind. 312; Boldt 
v. Early, 70 N.E. 271, 33 Ind.App. 434, 
104 Am.S.R. 255; Maris v. Masters, 
67 N.E. 699, 31 Ind.App. 235. 


Iowa.—Young v. Daniels, 
126, 63 Am.D. 477. 


Kan.—-Sanford v. Weeks, 16 P. 465, 
38 Kan. 319, 5 Am.S.R. 74 8. 


Ky.—Sheeran vy. Irvin, 19 S.W.(2d) 
976, 230 Ky. 307; Rogers Bros. Coal 
Conv. Daye! S.W. (2d) 540, 222 Ky. 
443; Main v. Sevier, 299 S.W. 972, 
221 Ky. 828; Schmidt v. Martin, 251 S. 
W. 999, 199 Ky. 782. 


Me.—Jones v. Robbins, 29 Me. 351, 
50 Am.D. 593. 


Md.—Jaeger v. Shea, 99 A. 954, 130 
Md. 1; Acme Bldg. Co. v. Mitchell, 99 
A. 545, 129 Mad. 406; ren: Smith, 
MAS 1035, LOE is oa tra 


Mass.—Mansfield v. “Wiles, 108 N.E. 
901, 221 Mass. 75; Boston, ete, SE be 
Co. v. Rose, 80 N.B. 498, 194 Mass. 142; 
Barnard v. Lee, 97 Mass. 92. 


Mich.—Munroe v. Edwards, 48 N.W. 
aoe 86 Mich. 91, 49 N.W. 465, 87 Mich. 


Minn.—Austin v. Wacks, 
409, 30 Minn. 335. 


Miss.—Jones v. Loggins, 37 Miss. 
546; Walton v. Wilson, 30 Miss. 576. 

Neb.—Peterson v. Hultz, 147 NW. 
1126, 96 Neb. 406. : 


N.H.—Ewins y. Gordon, 
444, 


N.J.—Rapps v. Tulenko, 140 A. 244, 
102 N.J.Eq. 207; Jeffries v. Charlton, 
70 A. 145, 74 N.J.2q. 430; Cranwell 
v. Clinton Realty Co., 58 A. 1030, 67 
N.J.Eq. 540; King v. Ruckman, Q1 N. 
J.Hq. 599 [rev on other grounds 20 


2 Iowa 


15 N.W. 


49) N. He 
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merely because a definite time for performance is 
stated therein,t® without any further provision as 
to the effect of nonperformance at the time stated.'® 
While time may be made of the essence of the con- 


VENDOR AND PURCHASER 


tract by express stipulation,?® this may result from 


N.J.Eq. 316]. 


N.Y.—Fordham Triangle Realty Co. 
v. Boyle, 209 N.Y.S. 695, 125 Misc. 
324; Kaufmann y. Brennan, 103 N.Y. 
S. 912, 53 Misc. 621, 


N.C.—Hardy v. Ward, 64 S.E. 171, 
150 N.C. 385. 


a a A he v. Hidy, 13 Ohio St. 


Or.—Wright-Blodgett Co. v. Astoria 
€o.,. 77. P..599,-45 Or..224;°eFrink v. 
Thomas, 25 P. 717, 20 Or. 265, 12 LR. 
ai 239 and note; Knott v. Stephens, 5 

Pwaso: 


Pa.——-Sylvester v. Born, 
32). Pae 46759 .DiArraseyv.., Keyser, 
Pa. 249. 


S.D.—Western Town Site Co. v. 
Lamro Town Site Co., 139 N.W. 777, 
31. S.D. 47. 

Tex.—Slade & Bassett v. Crum, 
(Civ.App.) 193 S.W. 723; Gaut v. Dun- 
lap, (Civ.App.) 188 S.W. 1020; Wright 
v. Bott, (Civ.App.) 163 S.W. 360; Rob- 
inson y. Collier, 115 S.W. 915, 53 Tex. 
Civ.App. 285. 

Va.—Beckett v. Kornegay, 143 S.E. 
296, 150 Va. 636; Smith v. Profitt, 1S. 
E. 67, 82 Va. 832. 

Wash.—Lillis v. Steinback, 99 P. 
22, 51 Wash. 402; Langert v. Ross, 
24 P. 443, 1 Wash. 250. 


W.Va.—Collins v. Thomas, 105 S.E. 
897, 87 W.Va. 597; Cosby v. Honaker, 
50 S.E. 610, 57 W.Va. 512. 


Wyo.—Johnson v. MecMullin, 21 P. 
701, 3 Wyo. 237, 4 L.R.A. 670. 


Alta.—Ritchie v. Gibbs, 6 Alta.L. 
181. 

[a] Statements of qualifications 
of, or exceptions to, rule.—(1) The 
equitable doctrine that time 1s not 
of the essence of executory contracts 
for the sale of land does not apply 
where, from the nature of the prop- 
erty or the surrounding circumstanc- 
es, it would be inequitable to inter- 
fere with the contract as made, and 
would defeat the intention of the par- 
ties. Hardy v. Ward, 64 S.E. 171, 150 
N.C. 385. (2) The rule that time is 
not of the essence of a contract of 
sale of real estate where there is 
nothing special in the objects, subject 
matter, or terms thereof, although a 
certain time is fixed for the execution 
of its terms, does not apply where the 
contract plainly discloses an intention 
to make exact performance as to tline 
an essential element, when the failure 
to perform is willful or intentional, or 
the delay unreasonably prolonged, or 
when the party entitled to perform- 
ance has been so injured that com- 
plete reparation is impossible. Mc- 
Lean v. Windham Light & Lumber 
Co., 81 A. 613, 85 Vt. 167. 


[b] Provision that if purchaser 
complies “promptly,” the vendor will 
make him a deed, does not make time 
as of the essence. Jones v. Loggins, 
37 Miss. 546. 

[c] Provision for cash payment.— 
An agreement that a certain. part of 
the purchase price shall be paid forth- 
with as a cash or down payment 
necessarily makes time of the essence 
of such payment. Ritchie v. Gibbs, 
6 Alta.L. 181. 


d] Statutory provisions.—In Cal- 
eee ias under Civ. Code § 1492, while 
it is not necessary in order to make 
time of the essence of the contract 
that it should be so declared in ex- 


19 A, 337, 
26 


press terms, such intention must be 
clearly and unmistakably shown by 
an express declaration. Miller v. Cox, 
31 P. 161, 96 Cal. 339. 
Cross references: 
Effect of subsequent conduct or agree- 
ment see infra §§ 251-253. e 
xpress provisions making time of 
essence see infra § 250. 
Nature of property and objects of 
transaction see infra § 254. 
Provision for: 
Avoidance of contract or forfeiture 
of rights see infra § 257. 
Reconveyance see infra § 256. 
Time for making objection to title 
see infra § 258. 
Unilateral or option contracts see in- 
fran§ii255. 
18. Cal.—Miller v. Cox, 31 P. 161, 
96 Cal. 339; Cushing v. Levi, 3 P.(2d) 
958, 117 Cal.App. 94. 


Ga.—Ellis v. Bryant, 48 S.E. 352, 
120 Ga. 890. 


Ind.—Boldt v. Early, 70 N.E. 271, 
33 Ind.App. 434, 104 Am.S.R. 255. 
Kan.—kKnipe v. Troika, 141 P. 557, 


92 Kan. 549; Wiley v. Helen, 112 P. 
158, 83 Kan. 544; Sanford v. Weeks, 
16 P. 465, 38 Kan. 319, 5 Am.S.R. 748. 


Md.—Diamond vy. Shriver, 80 A. 217, 
114 Md. 643. 


Mass.—Barnard v. Lee, 97 Mass. 92. 


Mich.—Range v. Davison, 218 N.W. 
789, 242 Mich: 73; HElbom v. Pavsner, 
196 N.W. 442, 225 Mich. 213; Waller 
pee eran: 183 N.W. 235, 214 Mich. 
428. 

N.J.—Orange Soc. of New Jeru- 
salem v. Konski, 121 A. 448, 94 NJ. 
Ea: 632) lait £22 A. %53),.95 IN. J.dq: 
254]. 

N.Y.—Higgins v. Eagleton, 50 N.E. 
287, 155° N.Y. 466; Strasbourger v. 
Hesu Realty Co., 191 N.Y.S. 133, 198 
App.Div. 805; Hun v. Bourdon, 68 N. 
Y.S. 112, 57 App.Div. 354. 


N.C.—Davis v. Martin; 59 S.B. 700, 
146 N.C. 281; White v. Butcher, 59 
IN: Gs" 231; 

Pa.—Shrut v. Huselton, 116 A. 43, 
272 Pa. 113; Decamp v. Feay, 5 Serg.& 
R. 323, 9 Am.D. 372; Fenimore v. 
Howard, 29 Pa.Dist. 177. 

Vt.—McLean v. Windham Light & 
Lumber Co., 81 A. 613, 85 Vt. 167. 


Va.—Smith v. Profitt, 1 S.E. 67, 82 
Va. 832. 


Wis.—Miswald-Wilde Co. v. Armory 
Realty Co., 243 N.W. 492 [motion gr 
244 N.W. 589, and mod 246 N.W. 305]; 
Droppers v. Hand, 242 N.W. 483, 208 
Wis. 681. 

Eng.—Benson v. Lamb, 9 Beav. 502, 
50 Reprint 438. 

fa] Rule applied.—Time was not 
of the essence of the contract as re- 
gards date of consummation, although 
a particular date was specified where 
there was nothing to indicate it, and 
the vendor could not rescind for the 
purchaser’s failure to make the cash 
payment provided for on the particu- 
lar date, but, on the purchaser’s fail- 
ure to pay on such date, must fix a 
definite date or allow him a reason- 
able time in which to_ perform. 
Shrut v. Huselton, 116 A. 43, 272 Pa. 
113. 

{b] In Oklahoma, under Rev. L. 
(1910) § 968, providing that time is 
never of the essence of a contract un- 
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implication as well as express provision,”! and may 
appear either from the language of the contract, 
clearly indicating, although not expressly stating, 
such intention,?2 or from the circumstances sur- 


less its terms expressly so provide, an 
intention to make time of the essence 
of a contract for the sale of land can- 
not be inferred from the mere fixing 
of a day for delivery of the deed. 
Strain v. Statler, 240 P. 614, 112 Okl. 
233: 


19. Ellis v. Bryant, 48 S.E. 352, 120 
Ga. 890; White v. Butcher, 59 N.C. 
ool. 


Provisions for avoidance or forfei- 
ture see infra § 257. 


20. See infra § 250. 


21. U.S.—Waterman v. Banks, 12 
S’Ct. 646; 144 WS 89.4.7 SG nde Olsens 
Taylor v. Longworth, 14 Pet. 172, 10 
L.Ed. 405; Kentucky Distilleries, etc., 
Co. v. Warwick Co., 109 F. 280, 48 C. 
C.A. 363; Myers v. League, 62 F. 654, 
LORE CSA. KON TG 


Ark.—Three States Lumber Co. vy. 
Bowen, 129 S.W. 799, 95 Ark. 529. 


Cal.—Green v. Covillaud, 10 Cal. 
317, 70 Am.D. 725; Flagler v. Kroonen, 
214 P. 1006, 61 Cal.App. 359. 


Idaho.—Durant v. Comegys, 28 P. 
425, 3 Idaho 204. 


Md.—Diamond v. Shriver, 80 A. 217, 
114 Md. 643; Gilman v. Smith, 17 A. 
O85, Mi Mid wa. 


Mass.—Barnard v. Lee, 97 Mass. 92; 
Goldsmith vy. Guild, 10 Allen 239. 


N.H.—-Pickering v. Pickering, 38 N. 
H. 400. 


N.J.—Wachung Realty & Develop- 
ment Co. v. Llewellyn Holding Cor- 
poration, 126 A. 326, 96 N.J.HWq. 498. 


N.Y.—Spaulding v. Fierle, 86 Hun 
17, 33 N.Y.S.. 402; Garrett v. Cohen, 
117 N.Y.S. 129, 63 Misc. 450. 


N.C.—Hardy v. Ward,,64 S.E. 171, 
150 N.C. 385. 


Pa.—Axford v. Thomas, 24 A. 443, 
160 Pa. 8. But see Fenimore v. How- 
ard, 29 Pa.Dist. 177 (stating that time 
is not of the essence unless “express- 
ly made such’’); Martin v. Gettle, 10 
Pa.Dist.&Co. 478, 474 (holding that 
“in contracts for the purchase of real 
estate time is not of the essence of 
the contract’’). 


Tex.—Edwards v. Atkinson, 14 Tex. 
Byes 


Vt.—McLean v. Windham Light & 
Lumber Co., 81 A. 613, 85 Vt. 167. 


Wis.—Droppers v. Hand, 242 N.W. 
483, 208 Wis. 681. 


Eng.—Day v. Luhke, L.R. 5 Eq. 336; 
Hudson v. Temple, 29 Beav. 536, 54 
Reprint 735; Seaton v. Mapp, 2 Coll. 
556,. 33. Eng.Ch. 556, 63 Reprint 859; 
Coslake v. Till, 1 Russ. 376, 46 Eng. 
Ch. 335, 88 Reprint' 146; Wright v. 
Howard, 1 Sim.&St. 190, 1 Hng.Ch. 190, 
57 Reprint 76. 


Alta.—Wilson v. Patterson, 14 Atla. 
L. 162. 


See also Specific Performance 8&§ 
362-366. 


22. U.S.—Kentucky Distilleries, 
etc., Co. v. Warwick Co., 109 F. 280, 
48. C.CVA. 363. 

Cal.—Cushing v. Levi, 3 P.(2d) 958, 
117 Cal.App. 94; Depavo v. Rizzo, 149 
P. 793, 795, 27 Cal.App. 200. 

Ga.—Watkins v. Hendricks, 73 S.E. 
581, 137 Ga. 330; Ellis v. Bryant, 48 S. 
E. 352, 120 Ga, 890. 

Md.—Budacz v. Fradkin, 126 A. 220, 
146 Md. 400;- Acme Bldg. Co. v. 
Mitchell, 99 A. 545, 129 Md. 406; Dia- 
ae v. Shriver, 80 A. 217, 114 Md, 
6438. 
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rounding the transaction,?? such as the relation of 
the parties,?* the nature of the property, and the 
objects which the parties had in view.?° 
therefore the question is one of intention, to be 


Minn.—Blied v. Barnard, 139 N.W. 
714, 120 Minn. 399. 

Neb.—Jewett v. Black, 82 N.W. 375, 
60 Neb. 178. 

Tex.—Edwards v. Atkinson, 14 Tex. 
373. 

Va.—Hamilton v. Newbold, 153 S.E. 
681, 154 Va. 3465. 

23. U.S.—Kentucky Distilleries, 
etc., Co. v. Warwick Co., 109 F. 280, 48 
ClESAS -363- 

Ala.—Hason v. Roe, 64 So. 55, 185 
Ala. 71. 

Cal.—Steele v. Branch, 40 Cal. 3. 


Colo. Kitt v. Runge; 282 PB. 1067; 
86 Colo. 479; White v. Greenamyre, 
Ode OA alpe © OLOsa Oot e ee LOT Caves 


Glover, 193 P. 665, 69 Colo. 210. 

Kan.—Kirk v. First Nat. Bank, 295 
P. 708, 182 Kan. 404. 

Md.—Acme Bldg. Co. v. Mitchell, 99 
A. 545, 129 Md. 406; Diamond v. 
Shriver, 80 A. 217, 114 Md. 6438. 

Mass.—Mansfield v. Wiles, 108 N.E. 
901, 221 Mass. 75; Barnard v. Lee, 97 
Mass. 92. 


Minn.—Judd v. Skidmore, 22 N.W. 
183, 33 Minn. 140. 
Mo.—McQuary v. Missouri Land 


Co., 130 S.W. 335, 230 Mo. 342. 


N.J.—Reade v. McKenna, 134 A. 371, 
GOUN iG. e764, Pathe) Ay ots on 
N.J.Eq. 304]; Kobrin v. Drazin, 128 A. 
796, 97 N.J.Eq. 400; Wachung Realty 
& Development Co. v. Llewellyn Hold- 
ing Corporation, 126 A. 326, 96 N.J.Eq. 
498; Orange Soc. of New Jerusalem 
v. Konski, 121 A. 448, 94 N.J.Eq. 632 
[aff 122 A. 753, 95 N.J.Eq. 254]; Ruck- 
man y. King, 19 N.J.Eq. 360. 


N.Y.—Fordham Triangle Realty Co. 
v. Boyle, 209 N.Y.S. 695, 125 Misc. 
324; Charlton v. Sheil, 158 N.Y.S. 944, 
95 Mise. 321. 


N.C.—Hardy v. Ward, 64 S.E. 171, 
150 N.C. 385. 

Ohio.—Kirby v. Harrison, 2 Ohio St. 
326, 959) Am), 677. 


Pa.—Axford v. Thomas, 28 A. 443, 
160 Pa. 8. 


Tex.—Edwards vy. Atkinson, 14 Tex. 
373. 


Va.—Booten v. Scheffer, 
(62 Va.) 474. 


Alta.—Wilson vy. Patterson, 14 Alta. 
L. 162. 


And see cases infra note 25. 


[a] Where vendor has not paid for 
lands scold and the payments due from 
the purchaser are necessary to enable 
him to meet his own obligations, time 
is, from the nature of the case, of 
the essence of the contract. Ruck- 
man v. King, 19 N.J.Eq. 360. 


[b] Benefit to accrue from the 
consideration to be paid or the con- 
veyance to be executed may depend 
materially upon a strict performance 
in point of time and show that time 
was of the essence of the contract. 
Kirby v. Harrison, 2 Ohio St. 326, 59 
Am.D. 677. 


[ce] Necessity for protection of 
vendor.—Time will be regarded as of 
the essence of the contract where 
such a construction is necessary for 
the protection of the vendor, as where 
the purchaser is put in possession and 
is so uSing the property as perma- 
nently to lessen or destroy its value 
to the vendor. Jennisons v. Leonard, 
21 Wall. (U.S.) 302, 22 L.Ed. 539; Ax- 


21 Gratt. 
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Ordinarily 


ford v. Thomas, 28 A. 443, 160 Pa. 8. 

{[d] Payment in depreciating cur. 
rency.—When payment of the pur- 
chase money of land is to be made in 
a currency, for example, Confederate 
treasury notes, which at the maturi- 
ty of the debt is rapidly depreciating 
in value, time is of the essence of the 
contract. Booten v. Scheffer, 21 
Gratt. (62 Va.) 474; Campbell v. Ran- 
son, 21 Gratt. (62 Va.) 405. 


24. Judd v. Skidmore, 22 N.W. 183, 
33 Minn. 140. 

25. See infra § 254. 

26. U.S.—Kentucky Distilleries, 
ete., Co. v. Warwick Co., 109 F. 280, 48 
CC VA. 36d. 

Ala.—Beck v. Simmons & Kornegay, 
7 Ala. 71. 

Ark.—Nakdimen v. 
W. 431, 1387 Ark. 188. 

Cal.—Miller v. Cox, 31 P. 161, 96 Cal. 
339." “Steele ve Branch), 40 5 .Cale vos 
Green v. Covillaud, 10 Cal. 317, 70 Am. 
D. 1255 bindséy.va Wright. 2580 Ps 
438, 84 Cal.App. 499. 

Ill.—Zempel v. Hughes, 85 N.E. 
641, 285 Ill. 424; Milnor v. Willard, 
34 Ill. 38. 

Iowa.—Westervelt v. Huiskamp, 70 
N.W. 125, 101 Iowa 196; Brink v. Mor- 
ton, 2 Iowa 411. 

Ky.—Sheeran v. Irvin, 19 S.W.(2d) 
976, 230 Ky. 307; Rogers Bros. Coal 
Co. v.. Day, 1 Sew. (2d). 5405. 22125 Ky. 
443; Main v. Sevier, 299 S.W. 972, 
221 Ky. 828; Kemper v. Walker, 3 
S.W. 1093, 17 Ky.L. 1100. 


Md.—Robinson v. Johnson, 113 A. 
121, 137 Md, 610; Aeme Bldg. Co. v. 
Mitchell, 99 A. 545, 129 Md. 406; Dia- 
mond vy. Shriver, 80.A.. 217,, 114: Md. 
643; Gilman v. Smith, 17 A. 1035, 71 
Md. 171. 

Minn.—Judd v. Skidmore, 22 N.W. 
183, 33 Minn. 140. 

Mo.—Wimer v. Wagner, 20 S.W. (2d) 
650, 3238 Mo. 1156, 79 A.L.R. 1231. 

Neb.—Peterson v. Hultz, 147 N.W. 
1126, 96 Neb. 406, 410 [quot Cyc]; 
ae eee v. Black, 82 N.W. 375, 60 Neb. 
173. 

N.J.—Reade v. McKenna, 134 A. 371, 


Brazil, 208 S. 


SENS a. 64s fatima s i “Aw Os. m0 
N.J.Eq. 304]; Ruckman v. King, 19 N. 
J.Eq. 360. 


N.C.—Hardy v. Ward, 64 S.E. 171, 
150 N.C. 3865. 

N.D.—Michaels v. Barron, 154 N.W. 
254, 31 N.D. 436. 


Or.—Knott v. Stephens, 5 Or. 235. 


S.D.—Phillis v. Gross, 143 N.W. 
373, 32 S.D. 438; Western Town Site 
Co. v. Lamro Town Site Co., 1389 N.W. 
Ws SES Dea. 


Tex.—Edwards v. Atkinson, 14 Tex. 
373; Gaut v. Dunlap, (Civ.App.) 188 
S.W. 1020. 

Va.—Hamilton vy. Newbold, 153 S.B. 
681, 154 Va. 345. 


Wis.—Droppers v. Hand, 242 N.W. 
483, 208 Wis. 681. 


Man,—Hill v. Rowe, 19 Man. 702. 
And see cases infra this note. 


“In the very nature of the case it 
is impossible to prescribe any general 
and uniform rule on the subject, and 
each case must necessarily be decided 
upon itS own circumstances. In all 
such cases the inquiry is as to the 
intention of the parties to the con- 
tract at the time it was executed. 
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ascertained from the construction of the contract 
as a whole and with reference to the circumstances 
surrounding the transaction ;?° 
the contract due consideration is also to be given 


and in construing 


If, upon the face of the contract and 
from the surrounding circumstances, 
it clearly appears to have been the 
distinct understanding and agreement 
of the parties that if the stipulated 
act was not performed, within the 
specified time, certain consequences 
were to follow, and if default be made 
in the performance within the time, 
a Court of equity will give no relief 
unless a strict performance was ei- 
ther waived by thé party or is ex- 
cused on some special ground of equi- 
table coghizance.” Steele v. Branch, 
AQ Cal Se 9: 


[a] Rule stated.—Whether time is 
of the essence of a contract for the 
sale and purchase of real estate de- 
pends on the intention of the parties, 
and when the intention is expressed 
in unambiguous terms the liability of 
the parties must be determined by 
the plain meaning of the language 
used, but where the intention is not 
so expressed the court may look to 
the acts of the parties to determine 
the meaning which they have put on 
the contract. Diamond y. Shriver, 80 
A. 217, 114 Md. 643. 


[b] Condition of title known to 
both parties may show that they did 
not consider time of the essence of 
the contract. Beck v. Simmons & 
Kornegay, 7 Ala. 71. Kemper v. 
Walker; "32 ‘SW. 1093) 1? wey. 06: 


[c] Written and printed matter.— 
In ‘construing a contract to deter- 
mine whether time is of the essence, 
if there is any repugnancy between 
the printed and written portions of 
the contract the latter will control. 
Vorwerk v. Nolte, 25 P. 412, 87 Cal. 
236; Phillis“v. Gross, 143 Now." 373, 
32 S.D. 438. f 


[ad] Fact that land is subject of 
contract of sale is not of itself suf- 
ficient to make time of the essence 
of the contract. Edwards v. Atkin- 
son, 14 Tex, 373. 


[e] Time held of essence of con- 
tract.—(1) Generally. First Nuit. 
Bank vy. Glens Falls Ins. Co., of Glens 
Halis\ aN. Yes so lle G2). 2645) hohneom 
v. Wilkerson, 131 S.W. 690, 96 Ark. 
320; Potter.v., Post, 139 P. ‘283, 167 
Cal. 796; Smith v.. Post; 138. Pi. 705, 
167 Cal. 69; Preferred Underwriters 
VeINewy York, JNs He & He IR. (Comms 
N.E. 590, 248 Mass. 457; Merlis v. G. 
& M. Corporation, (N.J.Ch.) 143 A. 
139; Charlton v. Sheil, 158 N.Y.S. 944, 
95 Misc. 321; Sorenson v. Smith, 129 
Pot, Lok Piel 02265 (Orv ioe oleadasne 
A.N.S. 612, Ann.Cas.1915A 1127; Reed 
v,.. Breeden, 62, Pa. 44605 =(2) Inman 
agreement providing for an escrow 
deposit of a deed to an individual 
and a deed from him to a company, 
and of a trust deed securing the com- 
pany’s bonds and the bonds, that if 
a stated part of the bonds were sub- 
scribed for in a stated period the con- 
veyances should be recorded, and that 
if such subscription failed they 
should be returned, time, was of the 
essence of the contract. McQuary v. 
Missouri Land Co. of Scotland, 130 S. 
W. 335, 230 Mo. 342. (3) A contract 
for sale of a lot for building, giving 
vendor five days to furnish abstract 
and limiting him to April to cure any 
defects in the record title, and bind- 
ing him to remove the building there- 
on before, and give possession on or 
before such date, shows time to be of 
the essence of the contract. Gaddis 
v. Mayfield, (Tex.Civ.App.) 239 S.W. 
1010. (4) Where a corporation, hav- 


For later cases, developments and changes in the law see Annotations, same title ana section number, 
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to the subsequent conduct of the parties tending to 
show how they themselves understood it.?7 
intent to make time of the essence of the contract 
cannot be inferred from uncertain and indefinite 
provisions,’*® but must be clearly, unequivocally, and 
unmistakably shown,?° and if the terms of the con- 
tract show that time was intended to be of the es- 
sence thereof the court will not attempt to interpret 
it by extraneous statements, acts, or conduct.®° 
Where a contract provides that the time of payment 
“shall be an essential part” of the contract, but is 
silent as to the time of conveyance, time is not of 
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veyance.*t 


The 


the essence of the contract with respect to the con- 


ing arranged to distribute assets to 
its stockholders according to their 
respective interests, agreed to convey 
to certain stockholders such lands as 
it could perfect its title to during 
two-year period, and gave the stock- 
holders possession thereof during 
such period, time was of the essence 
of the contract. Merrill v. Rocky 
Mountain Cattle Co., 181 P. 964, 26 
Wyo. 219. 


{f] Time held not of essence of 
contract.—(1) Generally. El Paso 
Cattle Co..v. ‘Staffords 176 7E. 41; 99_C- 
C.A. 515; Bothe v. Noack, 232 S.W. 
606, 149 Ark. 297; Feibelman v. Hill, 
216 S.W. 702, 141 Ark. 297; ‘ 
Blair’) U7OSEWs - esl 120) Ark: 69; 
Thurber v. Meves, 50 P. 1063, 
536, 119 Cal. 35; Brewer v. McCain, 
41.P. 822, 21 Colo. 382; ‘Bell v. Long, 
28 P. 691, 47 Kan. 647; Bierer v. Fretz, 
4 P. 284, 32 Kan. 329; Mansfield v. 
Wiles, 108 N.E. 901, 221 Mass. 15; 
Solomon v. Shewitz, 152 N.W. 196, 
185 Mich. 620, 3 A.L.R. 557; Scheerer 
v. Scheerer, 229 S.W. 192, 287 Mo. 92; 
Green v. Merrill, 79 A. 22, 76_N.H. 
50; Patterson v. J. D. Loiseaux Lum- 
ber Go 1114A. 336, 92. N.J.Ha.! 569 
[rev on other grounds 116 A. 697, 93 
N.J.Eq. 446]; Waco Development Co. 
v. McNeese, (Tex.Civ.App.) 209 S.W. 
464: Lillis v. Steinbach, 99 P. 22, 
51 Wash. 402; Hill v. Rowe, 19 Man. 
702; Dubeau v. Greffe, 44 Que.Super. 
113. (2) Where the only times men- 
tioned were sixty days for examina- 
tion of abstract and one hundred 
twenty days for correcting defects in 
title, the time of acceptance of title 
was not of essence. Rankin v. Mari- 
on Phosphate Co., 12 F.(2d) 67. (3) 
Where a contract provided. that, in 
case of a failure to pay any of the 
purchase money notes when due, the 
deed deposited in escrow should be- 
come void, and all payments made 
forfeited, but by the previous terms 
of the contract the deed was not to be 
delivered until all the notes were paid, 
and there was no provision for deliv- 
ery of possession of the premises by 
the vendee in case he defaulted in 
payments, time was not the essence of 
the contract. Butler v, Colson, 138 S. 
WwW. 467, 99 Ark. 840. (4) Where a 
contract provided that the second pay- 
ment should be made “about” January 
1, 1912, when the vendor should exe- 
cute a deed, time was not of the es- 
sence of the contract. Allen v. Jen- 
kins, 163 S.W. 234, 157 Ky. 406. (5) 
Time is not of the essence of a con- 
tract of sale providing that the deed 
shall be delivered and the price paid 
at a specified time and place unless 
the parties should agree in writing to 
some other time and place. Staples v. 
Mullen, 81 N.E. 877, 196 Mass. 132. 
(6) Time is not of the essence of a 
provision that the land shall be meas- 
ured “within ten days’’ from the date 
of the contract. Clute v. Jones, 28 N. 
Y. 280. (7) A provision that “pay- 
ments as near as can be are to be 
taken in work, when price is as low 


as lowest other bidder,” tends to show 
that the time stipulated for the pay- 
ment of the different installments was 
not regarded as of the essence of the 
contract. Lillis v. Steinbach, 99 P. 
22, 51 Wash. 402. 


27. See infra §§ 251-253. 


28. West Virginia Power & Trans- 
mission Co. v. Voight, 114 S.H. 138, 91 
W.Va. 581. 


29. Miller v. Cox, 31 P. 161, 96 Cal. 


339; Flagler v. Kroonen, 214 P. 1096, 
61 Cal.App. 359; Barnard v. Lee, 97 
Mass. 92. 


[a] Insufficient showing.—Time is 
not of the essence of a contract pro- 
viding that vendors should perfect 
their title within a year, but that, if 
they failed, the time for making de- 
ferred payments might be extended 
for another year at vendee’s option, 
notwithstanding a provision for re- 
covery of the amounts paid by vendee 
if vendors failed to perfect title “as 
above stated.” Flagler v. Kroonen, 
214 P. 1006, 61 Cal.App. 359. 

30. Nicholson v. Whyte, (Tex.Civ. 
App.) 236 S.W. 770. 

31. Werner v. Zintsmaster, 61 F. 
(2d) 298. 

32. Friedrichsen v. Cobb, 
267, 84 Mont. 238; 
v. Chipman, 133 P. 


Oi ae 
Cook-Reynolds Co. 
694, 47 Mont. 289. 


33. Ala.—Easton v. Roe, 64 So. 55, 
185 Ala. 71. 


Ark.—Three States Lumber Co. v. 
Bowen, 129. S.W. 799, 95 Ark. 529; 
Friar v. Baldridge, 120 S.W. 989, 91 
Ark. 133; Souter v. Witt, 113 S.W. 
800, 87 Ark. 593, 128 Am.S.R. 40. 


Colo.—Kitt v. Runge, 282 P. 1067, 
86 Colo. 479. 

Del.—Coyle v. Kierski, 
10 Del.Ch. 229. 

Fla.—Chabot v. Winter Park Co., 15 
So. 756, 34 Fla. 258, 43 Am.S.R. 192. 


' Ga.—Dllis v. Bryant, 48 S.E. 352, 
120 Ga. 890. 

Ill.—Robnett v. Miller, 135 N.E. 705, 
303 Ill. 515; Zempel v. Hughes, 85 N. 
E. 641, 285 Ill. 424. 


Kan.—Peterson v. Davis, 66 P. 623, 
63 Kan. 672; 
Co. v. Brickley, 21 Kan. 275. 


Mass.—Dennett v. Norwood Hous- 
ing Ass’n, 135 N.E. 866, 241 Mass. 
516. 

Mo.—Wimer v. Wagner, 20 S.W.(2d) 
650, 323 Mo. 1156, 79 A.L.R. 1231. 


Mont.—Fratt v. Daniels-Jones Co., 
133 P. 700, 47 Mont. 487. 


Neb.—McLaughlin y. Nelson, 202 N. 
W. 871, 113 Neb. 308; Jewett v. Black, 
82 N.W. 375, 60 Neb. 173. 


89 A. -598, 


N.H.—Ewing v. Gordon, 49 N.H. 
444, 

N.J.—Rose v. Wisniewski, 164 A. 
281, 112 N.J.Eq. 364; Vautrinot ‘v. 


Booth, 147 A. 589, 105 N.J.Eq. 211; 
Kobrin v. Drazin, 128 A. 796, 97 N.J. 
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It has also been held that whether time 
is or is not of the essence of the contract is material 
only where the defaulting party has, after the 
expiration of the time limit, made a tender which was 
refused by the other party.*®? : 


[250] b. Express Provision. 
of the essence of the contract by an express pro- 
vision to that effect,?* and in such case the provision 
must be respected and enforced by the courts in 
the same manner as any other stipulation between 
the parties,*?4 whether in a court of law or a court 
of equity,?® where no fraud or mistake is involv- 


Time may be made 


Eq. 400; Orange Soc. of New Jerusa- 
lem v. Konski, 121 A. 448, 94 N.J.Ea. 
632 [aff 122 A. 753, 95 N.J.Hq. 254]. 

Ohio.—Kirby v. Harrison, 2 Ohio 
St. 326, 59 Am.D. 677. 

Pa.—Morrell vy. Broadbent, 140 A. 
500, 291 Pa. 503; Happold v. Espen- 
ship, 15 Pa.Dist.&Co. 186; In re Mc- 
Geary, 14 Pittsb.Leg.J.N.S. 317, 31 
Pittsb.Leg.J.O.S. 317. 


Vt.—McLean v. Windham Light & 
Lumber Co., 81 A. 613, 85 Vt. 167. 


Wash.—Drown v. Ingles, 28 P. 759, 
3 Wash. 424. 


Eng.—Hudson v. Temple, 29 Beav. 
536, 54 Reprint 735. 

Can.—Bark-Fong v. Cooper, 49 Can. 
SiG! 14 [rev “ls Bier 27113) *Cushimne 
v. Knight, 46 Can.S.C. 555. 


Alta.—Torgerson vy. Trettevik, 14 
Alta.L. 448. 


B.c.—Kum Jow Lee Dye v. Bliot 
and British Investments, Ltd., 29 B.C. 
103. 


Man.—Handel v. O’Kelly, 22 Man. 
562; Whitla v. Realty Co., 19 Man. 
746. 


Ont.—Korman vy. Abramson, 49 Ont. 
L. 9; Winnifrith v. Finkleman, 32 
Ont.L. 318, 6 Ont.W.N. 432, 7 Ont.W.N. 
857; Foster v. Anderson, 16 Ont.L. 
ae 11 Ont.W.R. 1037 [aff 42 Can.S.C. 

1]. 


[a] Provision construed.—A pro- 
vision in a contract of sale, following 
a clause that settlement should be 
made before a certain date, that ‘‘said 
time” should be of the essence of the 
agreement was applicable only to 
the date of settlement immediately 
preceding it and not to all payments 
to be made under the contract. Mor- 
ret v. Broadbent, 140 A. 500, 291 Pa. 
byes Ill.—Stow v. Russell, 


Kan.—Peterson v. Davis, 66 P. 623, 
63 Kan. 672; Missouri River, ete., R. 
Co. v. Brickley, 21 Kan. 275. 

Mont.—Fratt v. Daniels-Jones Co., 
133 P. 700, 47 Mont. 487. 

N.Y.—Grief v. Schwerthoffer, 
N.Y.S. 29, 211 App.Div. 714. 

Wash.—Drown vy. Ingles, 28 P. 759, 
3 Wash. 424. 

B.C.—Kum Jow Lee Dye v. Eliot 
and British Investments, Ltd., 29 B. 
(Oe TMU 

Ont.—Snell v. Brickles, 28 Ont.L. 
358, 4 Ont.W-N. 707, 24 Ont.W.R. 28. 

35. JIll.—Robnett v. Miller, 135 N. 
BE. 705, 303 Ill. 515; Zempel v. Hughes, 
85 N.E. 641, 235 Dl. 424. 

Kan.—Missouri River, 
v. Brickley, 21 Kan. 275. 

Mass.—Barnard v. Lee, 97 Mass. 92. 

Mich.—Elbom v. Pavsner, 196 N.W. 
442, 225 Mich. 218. 

Mo.—Wimer v. Wagner, 20 S.W. 
(2d) 650, 8323 Mo. 1156, 79 A.L.R. 1281. 
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ed.26 The same rule applies where an extension of 
time is granted with an express provision that time 
shall be of the essence of the extension.** Time is of 
the essence of the contract when the contract so de- 
clares and provides that, on default in payment, the 
vendor shall be relieved of his obligation to convey 
and the purchaser shall forfeit payments made ;** 
and if such contract further provides that the vendor 
will convey on receiving full payments at the times 
specified, time is of the essence as to both the ven- 
dor’s and purchaser’s covenants.*® So, time is of the 
essence of the contract when it expressly so declares, 
and provides that the prompt payment of the pur- 
chase money shall be a condition precedent, but 
contains no formal stipulation with regard to a for- 
feiture or the right of the vendor to declare the con- 
tract forfeited if the condition is not comphed with.*° 
It is ordinarily held, however, that an express pro- 
vision making time of the essence of the contract 
is for the benefit of the vendor alone and applicable 
only to the time for payment by the purchaser,** 
and that it is not applicable to the time stipulated 
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dor.t*2, An express provision making the time of 
payment of the essence of the contract does not ap- 
ply to a provision in the contract as to the payment 
of taxes where no definite time for that payment 
is specified.4# Moreover, it has been held that such 
express provision will be disregarded when it other- 
wise appears that the parties did not intend that 
time should be of the essence of the contract,** and 
that, under peculiar circumstances, a court of equity 
may refuse to enforce a forfeiture notwithstanding 
the contract provides that time shall be of the es- 
sence thereof,t® but may grant relief to the pur- 
chaser on payment of the amount due with inter- 
est.4® 


[§ 251] c. Effect of Subsequent Conduct, Agree- 
ment, or Circumstancest'—(1) In General.  Al- 
though time is not of the essence of the contract as 
originally made it may be made so by the subsequent 
conduct of the parties,#® as by one party giving no- 
tice to the other that he will insist on a strict 
performance, or, if the time of performance has 
arrived or is past, that he will insist on performance 


for the exeeution or tender of a deed by the ven- | by a certain date,+® provided of course the time al-~ 


N.J.—Doctorman v. Schroeder, 114 
A. 810, 92 N.J.Ea. 6763! Bulloek ‘v. 
Adams, 20 N.J.Eq. 367; King v. Ruck- 
man, 20 N.J.Eq. 316 [rev on other 
grounds 21 N.J.Eq. 599]. 

Ohio.—Brock v. Hidy, 
306. , 

Or:——Frink v. Thomas, 25 P. 717, 20 
Or. 265, 12 L.R.A. 239 and note; Knott 
v. Stephens, 5 Or. 235. 

Wash.—Drown v. Ingles, 28 P. 759, 
3 Wash. 424. 

Eng.—Hipwell v. Knight, 1 Y.&C. 
Exch. 401, 160 Reprint 163. 
Sask.—Moore v. Stewart, 7 Sask.L. 
4, 


13 Ohio St. 


43 
See also Specific Performance §&§ 
356-361. 
S36. Robnett v. Miller, 135 N.E. 705, 
303 LI1.515, 


387. McQuary v. Missouri Land Co., 
130 S.W. 335, 230 Mo. 342. 


88. Garachico’ v. Faure, (Cal.) 21 
P.(2d) 111; Freeman vy. Griswold, 
(Cal.) 34 P. 327; Christin v. Story, 6 


P.(2d) 301, 119 Cal.App. 310; Ander- 
son v. Morse, 222 P. 10838, 110 Or. 39; 
Stringer v. Oliver, 7 Terr.L. 126. See 
also infra § 257. 

$9. Garachico y. Faure, (Cal.) 21 
Pi(2d)s 1h; Cleary vii Folger,’ 246P. 
280, 84 Cal. 316, 18 Am.S.R. 187. 


40. Milnor v. Willard, 34 Ill. 38; 
Ashford v. Meyer, (Iowa) 125 N.W. 
194. 


41. Newton v. Hull, 27 P. 429, 90 
Cal. 487 [disappr Cleary v. Folger, 24 
P. 280, 84 Cal. 316, 18 Am.S.R. 187]; 
Vorwerk v. Nolte, 25 P. 412, 87 Cal. 
236; reene v. Riordan, 276 P. 141, 
97 Cal.App. 462; Bourque v. Gregoire, 
19 Ont.W.N. 216. 


42. Scott v. Glenn, 32 P. 983, 98 
Cal, 168° Newton v. Hull, 27 P.. 429, 
90 Cal. 487 [disappr Cleary v. Folger, 
24 P. 280, 84 Cal. 316, 18 Am.S.R. 187]; 
Vorwerk v. Nolte, 25 P. 412, 87 Cal. 
236; Greene v. Riordan, 276 P. 141, 
97 Cal.App. 462. 


43. Acosta v. Anderson, 48 So. 260, 
56 Fla. 749; Van Vranken v. Cedar 
Rapids, ete., R.«©65, 5) Naw. LOT, 17 oN. 
W. 504, 55 Iowa 135; McClartey v. 
Gokey, 81 Iowa 505. 


44, Kerney v. Johnson, 144 A. 808, 
104 N.J.Eq. 244; Crawford vy. Allen, 


127 Se 5215 189 Ns, 2345 
Gross, Si43RPNeWae olonpogs Doubs 
Barlow v. Williams, 16 Man. 164. 

[a] Written and printed matter.— 
Where a provision expressly declar- 
ing that time is of the essence of the 
contract was a part of the printed 
form, but was superseded by a writ- 
ten provision underlined by the par- 
ties, showing an intention that time 
was not of the essence of the con- 
tract, the court will not enforce strict 
performance. Phillis v. Gross, 143 N. 
W. 378, 32 S.D. 438. 


45. Zempel v. Hughes, 85 N.E. 641, 
235 Ill. 424. 


46. Steedman v. Drinkle, [1916] 1 
A.C. 275; Kilmer v. British Columbia 
Orchard Lands, [1913] A.C. 319 [rev 
17 B.C. 230]; In re Dagenham Dock 
Coy, JE Ra -Se-Ch. 21022 asSteedmanrsy. 
Drinkle, (Can.) 25 Dom.L.R. 420 [rev 
on another ground 14 Dom.L.R. 835]; 
Canadian Fairbanks Co. v. Johnston, 
18 Man. 589; Boyd v. Richards, (Ont.) 
13 Dom.L.R. 865; Howlett v. Broder, 
(Sask.) 20 Dom.L.R. 576, 29 West.L. 
R. 718, 7 West.Wkly. 397. 


47. Waiver of strict performance 
generally see infra §§ 259-260. 


48. Ala.—Isom v. Johnson, 87 So. 
548, 205 Ala. 157. 


Fla.—Minnehaha Groves Co. v. Har- 
per, 105 So. 100, 90 Fla. 37. 


Ind.—Boldt v. Early, 70 N.E. 271, 
33 Ind.App. 434, 104 Am.S.R. 255. 


Iowa.—Mintle v. Sylvester, 211 N. 
W. 367, 202 Iowa 1128. 


Kan.—Nason v. Patten, 129 P. 138, 
88 Kan. 472. 


Mass.—Mansfield v. Wiles, 108 N.E. 
901, 221 Mass. 75; Barnard v. Lee, 97 
Mass. 92. 

Minn.—Austin vy. Wacks, 
409, 30 Minn. 335. 

N.J.—Rapps v. Tulenko, 140 A. 244, 
102 N.J.Eq. 207; Reade v. McKenna, 
134 A. 371, 99 N.J.Bq. 764 [aff 137 A. 
918, 101 N.J.Eq. 304). 

N.Y.—Barney v. Loper, 16 Barb. 
629; Charlton v. Sheil, 158 N.Y.S. 944, 
95 Misc. 321. 

Or.—Knott v. Stephens, 5 Or. 235. 

Va.—Jackson v. Ligon, 3 Leigh (30 
Va.) 161. 


W.Va.—Cosby v. Honaker, 


Phillis v. 
438; 


15 N.W. 


50 S.E. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


610, 57 W.Va. 512. 


Wis.—Buntrock v. Hoffman, 189 N. 
W012 Lis Wise 5s 


Eng.—Macbryde v. Weekes, 22 Beav. 
533, 52 Reprint 1214. 


And see cases infra note 49 et seq. 
Aa also Specific Performance §§ 367— 
49. Del.—Coyle v. Kierski, 
598, 10 Del.Ch, 229. 


Fla.—Felt v. Morse, 85 So. 656, 80 
Fla. 154; Chabot v. Winter Park Co., 
Be So. 756, 34 Fla. 258, 43 Am.S.R. 


gS Ne 


Ind.—Ewing v. Crouse, 6 Ind. 312; 
Boldt v. Barly, 70 N.E. 271, 33 Ind. 
App. 434, 104 Am.S.R. 255. 


Iowa.—Mintle v. Sylvester, 211 N. 
W. 367, 202 Iowa 1128; Presser v- 
Hildenbrand, 23 Iowa 483. 


Kan.—Drollinger v. Carson, 155 P. 
923; 97 Kan. 502; Nason v. Patten, 
129 P. 138, 88 Kan. 472. 


Mass.—Mansfield v. Wiles, 108 N.E. 
901, 221 Mass. 75; Barnard v. Lee, 97 
Mass. 92. 


Minn.—Austin v. Wacks, 15 N.W. 
409, 30 Minn. 335. 


N.J.—Rose v. Wisniewski, 164 A. 
281, 112 N.J.Eq. 364; Vautrinot v. 
Booth, 147 A. 539, 105 NJ: Bq. 211 
Wyatt v. Bergen, 130 A. 595, 98 N.J. 
Eq. 502, 2 N.J.Mise. 1169 [aff 130 A. 
597, 98 N.J.Law 738]; Strauss y. Rabe, 
127 A. 188, 97 N.J.Eq. 208 [aff 130 A. 
920, 98 N.J.Eq. 700]; Orange Soc. 
of New Jerusalem v. Konski, 121 A. 
448, 94 N.J.Eq. 632 [aff 122 A. 753, 
95 N.J.Eq. 254]. But see Cranwell 
v. Clinton Realty Co., 58 A. 1030, 67 
N.J.Eq. 540 (holding question de- 
batable). 


N.Y.—Ballen v. Potter, 167 N.E. 424, 
251 N.Y. 224; Kahn v. Chapin, 46 N.E. 
489, 152 N.Y. 305; Schmidt v. Reed, 
30 N.E. 373, 132 N.Y. 108; Lawrence 
v. Miller, 86 N.Y. 181; Darrow v. Cor- 
nell, 51 N.Y.S. 828, 30 App.Div. 115; 
Barney v. Loper, 16 Barb. 629; Bau- 
mann vy. Pinkney, 14 Daly 241, 8 N.Y. 
St. 370 [rev on other grounds 23 N.E. 
916, 118 N.Y. 604]; Glaser v. Wisen 
Realty Co., 187 N.Y.S. 171. 


Ohio.—Kirby y. Harrison, 2 Ohio. 


St. 326, 59 Am.D. 677; Rummington 
v. Kelley, 7 Ohio 432. 


<< 
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lowed by the notice is reasonable,°° which is a ques- 
tion of fact depending on the cireumstances of the 
particular case;°' but a demand by the vendor that 
the purchaser take title by a specifie date is inef- 
fective to make such date of the essence 
contract, where the vendor’s failure to remove liens 
So, although time may not 
originally have been of the essence of the contract, 
it may become so by the vendor’s refusal to grant 
an extension of time for performance.** 
been held that, although time may not necessarily 
be of the essence of the contract, it is regarded as 
material in the sense that if, during unreasonable 
delay of one of the parties, circumstances intervene 
which could render a subsequent performance by 
the other party prejudicial to him, he will ordi- 


caused the delay.*? 


Or.—Frink v. Thomas, 25 P. 717, 20 
Oxviwe26b, 012) sLeR Aso 395 Knott \ Vs 
Stephens, 5 Or. 235. 

Pa.—Sylvester v. Born, 19 A. 387, 
132 Pa. 467; Patchin v. Lamborn, 31 
Pa. 314. 

W.Va.—Cosby v. Honaker, 50 S.E. 
610, 57 W.Va. 512. 


Eng.—Macbryde v. Weekes, 22 
Beav. 533, 52 Reprint 1214; Pegg v. 
Wisden, 16 Beav. 239, 51 Reprint 770; 
Parkin v. Thorold, 16 Beav. 59, 51 Re- 
print 698; King v. Wilson, 6 Beav. 
124, 49 Reprint 772; Taylor v. Brown, 
2 Beav. 180, 17 Eng.Ch. 180, 48 Re- 
print 1149; Smith v. Batsford, 76 Nd i 
Rep.N.S. 179; Lee v. Soames, 59 L.T. 
Rep.N.S. 366; Reed v. Don Pedro 
North Del Rey Gold Min. Co., 10 L.T. 
Rep.N.S. 836; Reynolds v. Nelson, 6 
Madd. 18, 56 Reprint 995. 


To same effect Hild v. Linne, 45 
Nex waCOw? ly 

See also Specific Performance §§ 
367-370. 

[a] Notice held insufficient.— (1) 
Ballen v. Potter, 167 N.E. 424, 251 N. 
Y. 224. (2) Notice stating the date 
the vendors would appear at the of- 
fice of the purchaser’s attorney to 
close the contract, but not stating 
that the contract would be rescinded 
if not closed on the date mentioned, 
does not make time of the essence. 
Rose v. Wisniewski, 164 A. 281, 112 N. 
J.Eq. 364. 

{b] Benefit of such notice may be 
waived (1) by granting a further ex- 
tension of time for complying with 
the contract (Cosby v. Honaker, 50S. 
EB. 610, 57 W.Va. 512), (2) or by pro- 
ceeding with the transaction after the 
expiration of the time fixed by the 
notice (King v. Wilson, 6 Beav. 124, 
49 Reprint 772). 

50. Fla.—Felt v. Morse, 85 So. 656, 
80 Fla. 154; Chabot v. Winter Park 
Co., 15 So. 756, 34 Fla. 258, 43 Am. 
SR. 192. 

Iowa.—Mintle v. Sylvester, 211 N. 
W. 367, 202 Iowa 1128; Presser v. Hil- 
denbrand, 23 Iowa 483. 

Kan.—Nason v. Patten, 129 P. 138, 
88 Kan. 472. 

Minn.—Austin v. Wacks, 15 N.W. 
409, 30 Minn. 335. 

Mo.—Gray v. Gurley, 159 S.W. 1076, 
252 Mo. 410; Mastin v. Grimes, 88 Mo. 
478. 

N.J.—Rose v. Wisniewski, 164 A. 
281, 112 N.J.Eq. 364; Vautrinot v. 


Booth, 147 A. 539, 105 N.J.Eq. 211; 
Orange Soc. of New Jerusalem v. Kon- 


ski, 121 A. 448, 94 N.J.Ea. 632 Laff 
122 A. 753, 95 N.J.Eq. 254]; Bullock 
vy. Adams, 20 N.J.Eq. 367; King v. 


Ruckman, 20 N.J.Hq. 316 [rev on oth- 
er grounds 21 N.J.Eq. 599]. 


N.y.—Ballen v. Potter, 167 N.E. 


\ 
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tract.>*4 


of the 


It has also Se ae 


The subsequent 
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Realty Co., 187 N.Y.S. 171. 


S.C.—Thompson y. Dalles, 26 S.C. 
Eq. 370. 


Eng.—McMurray v. Spicer, L.R. 5 
Eq. 527; Green vy. Sevin, 13 Ch.D. 589; 
Crawford v. Toogood, 13 Ch.D. 153; 
Wells v. Maxwell, 32 Beav. 408, 55 
Reprint 160 [aff 9 Jur.N.S. 1021); 
Taylor v. Brown, 2 Beav. 180, 48 Re- 
print 1149. 


See also cases supra note 49. 


[a] Rule stated.—(1) Where time 
is not made of the essence of a con- 
tract by the contract itself, although 
a day for performance is named, of 
course neither party can strictly make 
it so after the contract; but, if either 
party is guilty of delay, a distinct 
written notice by the other that he 
shall consider the contract at an end 
if it be not completed within a rea- 
sonable time to be named would be 
treated in equity as binding on the 
party to whom itis given; but a rea- 
sonable time must be allowed. 1 Sug- 
den Vendors p 413. (2) Under a con- 
tract for the sale of land, where no 
definite date has been agreed on for 
the consummation of the contract, in 
order to constitute time of the essence 
of the transaction, the party to the 
contract entitled to insist on perform- 
ance should fix a definite date in the 
future for performance, of which the 
other party thereto is duly notified, 
which affords to such party reason- 
able time within which to comply. 
Felt v. Morse, 85 So. 656, 80 Fla. 154. 


[b] Time and character of notice. 
—(1) Notice to be effectual as mak- 
ing time of the essence of the contract 
must not be such as to work a sur- 
prise on the opposite party, but must 
give him a fair opportunity to protect 
himself and comply with it. Austin v. 
Wacks, 15 N.W. 409, 30 Minn. 335. (2) 
So, notice to an agent who has no 
opportunity to communicate with his 
principal before the time fixed, so as 
to enable the latter to comply with 
the terms of his contract, would not 
bar the equitable rights of the prin- 
cipal if due diligence was exercised 
by the agent. Austin v. Wacks, supra. 


51. Felt v. Morse, 85 So. 656, 80 
Fla. 154; Chabot v. Winter Park Co., 
15 So. 756, 34 Fla. 258, 43 Am.S.R. 
192; Schmidt,v. Reed, 30 N.&. SiS; 
132 N.Y. 108: McMurray v. Spicer, 
L.R. 5 Eq. 527. 

52. Goldberg v. Levy, 134 A. 353, 
99 N.J.Eq. 634 [aff 187 A. 917, 101 N. 
J.Eq. 293]. 

53. Charlton v. Sheil, 
944, 95 Misc. 321. 

Refusal to grant second extension 
see infra § 252. 

54. Schmidt v. Reed, 30 N.E. 373, 
132 N.Y. 108; Kitching v. Browne, 197 


158, IN. Yes: 


[66 C.J.] 695 


narily be relieved from the obligations of the con- 
Conversely, although time is originally of 
the essence of the contract, it may cease to be so 
by the subsequent acts of the parties.°° 


[§ 252] (2) Extension of Time.°* Where time is 
not originally of the essence of the contract, it may 
become so by a new agreement extending the time 
for performance to a particular date,°* or by a re- 
fusal to grant a furtHer extension after such extend- 


[§ 253] (3) Practical Construction by Parties. 


conduct of the parties may also. 


amount to a construction by them of the original 
contract,°® and show that they understood and re- 
garded that time 


was,°° or was not,®°! of its essence. 


N.Y.S. 441, 119 Misc. 513. 


55. Davis v. Barada-Ghio Real Es- 
Lyk Co., 129 S.W. 751, 145 Mo.App. 


_ Waiver of strict performance see 
infra §§ 259-260. 


56. As waiver of strict perform- 
ance see infra § 260. 


57. Isom v. Johnson, 87 So. 
205 Ala. 157; Hart v. Turner, 
282, 39 Idaho 50; Marshall v. Gilster, 
201. Peo 34 idaho 420s ‘kine line 
Ruckman, 20 N.J.Eq. 316 [rev on oth- 
er grounds 21 N.J.Eq. 599]. 


[a] Tllustration.—W here lands 
were purchased and a new agreement 
was made extending the time for pay- 
ment to December, it was incumbent 
on the buyer, seeking specific per- 
formance, to make an actual tender of 
the agreed purchase price during such 
month, payment then having, by the 
new agreement, been made essential. 


543, 
226 P. 


Isom v. Johnson, 87 So) 543, 205 
Ala. 157. 
58. Reade v. McKenna, 134 A. 371, 


99 N.J.Eq. 764 [aff 137 A. 918, 101 N. 
J.Eq. 304]. 


59. Taylor v. Baldwin, 27 Ga. 438, 
73 Am.D. 736; Robinson v. Johnson, 
113 A. 121, 137 Md. 610; Hollmann v. 
Conlon, 45 S.W. 9275; 143 Mo: 369); 
Walker v. Owens, 25 Mo.App. 587; 
Peterson v. Hultz, 147 N.W. 1126, 96 
Neb. 406. 


60. Ewing v. Crouse, 6 Ind. 312; 
Robinson v. Johnson, 113 A. 121, 137 
Ma. 610;. Hollmann y. Conlon, 45 S.W. 

75, 143 Mo. 369; Peterson v. Hultz, 
147 N.W. 1126, 96 Neb. 406, 410 [quot 
Cyc]. 

[a] Rule stated.—Whether stipu- 
lation as to time for settlement in 
a contract for the sale of land is of 
the essence of the contract for the 
sale of land is a question of intention, 
to be determined on the facts; and, 
both parties having treated it as a 
matter of vital importance, it would 
be difficult to find that it was not the 
intention to make time an essential 
feature. Robinson v. Johnson, 113 A. 
121, 137 Md. 610. 


61. Taylor v. Baldwin, 27 Ga. 438, 
73 Am.D. 736; Walker v. Owens, 25 
Mo.App. 587; Thompson v. Keeler, 


(N.J.Ch.) 42. °A...1043; Sylvester v. 
Born, 19 A. 337, 132 Pa. 467. 


[a] If parties themselves have 
not treated time as of essence of the 
contract, a court of equity will not 
ordinarily so regard it. Walker v. 
Owens, 25 Mo.App. 587. 


{[b] Failure to forfeit.—Failure of 
vendor to take any steps to declare 
forfeiture for three-year period dur- 
ing which monthly payments under 
contract were not made, warrants as- 
sumption that time was not of es- 
sence of contract. Malys v. W. C. 
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The fact that neither party performed or offered 
to perform on the day fixed,®* or that payments were 
made and accepted after the time when they should 
have been made,®* shows that time was not regarded 


as of the essence of the contract. 


[§ 254] d. Nature of Property 
Transaction. 


parties had in view.°® 


Hood Realty Corporation, 
943, 229 Mich. 110. 


62. Benson vy. Tilton, 24 How.Pr. 
494 [aff 41 N.Y. 619]. 
63. Bigham v. Carr, 21 Tex. 142. 


64. U.S.—Waterman y. Banks, 12 
S.Ct. 646, 144 U.S. 394, 36 L.Ed. 479; 
Taylor v. Longworth, 14 Pet. M2 sek 0 
L.Ed. 405; Kentucky Distilleries, etc., 
Co. v. Warwick Co., 109 F. 280, 48 C. 
C.A. 363. 

Ala.—Eason v. Roe, 64 So. 55, 185 
Ala. 

Ark.—Three States Lumber Co. v. 
Bowen, 129 S.W. 799, 95 Ark. 529. 

Colo.—White v. Greenamyre, 234 
PB. 164, 77 Colo. 33. 


Kan.—Kirk v. First Nat. Bank, 295 
P. 7038, 182 Kan. 404. 


N.J.—King v. Ruckman, 20 N.J.Eq. 
316 [rev on other grounds 21 N.J.Eq. 
5991: 

N.Y.—Charlton v, Sheil, 
944, 95 Misc. 321. 

N.C.—Hardy v. Ward, 64 S.H. 171, 
150 N.C. 385. 


Tex.—Sears. v. 
App.) 166 S.W. 60. 


Vt.—McLean v. Windham Light & 
umber Co; 8 As 613, 85°Vt. Let. 


Eng.—Hudson vy. Temple, 29 Beav. 
536, 54 Reprint 735; Seaton v. Mapp, 
Breet: 556, 33 Eng.Ch. 556, 68 Reprint 

9. 

See also Specific Performance § 363. 


[a] In sale of public house as a 
going concern, time is of the essence 
of the:contract. Day v. Luhke, L.R. 
5 Eq. 336; Seaton v. Mapp, 2 Coll. 
556, 33 Hne.Ch. 556, 68 Reprint 859; 
Coslake v. Till, 1 Russ. 376, 46 Eng. 
Ch. 335, 38 Reprint 146. 


{[b] Public lands.—Time was nec- 
essarily of the essence of a contract 
to purchase on a certain date a sec- 
tion of the public free school land, 
the required three years occupancy 
of which had not been completed by 
two years, in view of the somewhat 
onerous conditions of occupancy im- 
posed by law. Sears v. Ainsworth, 
(Tex.Civ.App.) 166 S.W. 60. 


65. U.S.—Taylor v. Longworth, 14 
Pet. 172, 10 L.Ed. 405; Myers v. 
League, 62 F. 654, 10 C.C.A. 571 [cert 
den 15 S.Ct. 1041, 159 U.S. 260, 40 L, 
Ed. 146]. 

Ark.—Three States Lumber Co. v. 
Bowen, 129 S.W. 799, 95 Ark. 529. 


Colo.— White v. Greenamyre, 234 
P. 164, 77 Colo. 33. 

Ky.—Browning v. Huff, 263 S.W. 
661, 204 Ky. 13. 

La.—Baton Rouge Investment & 
Realty Co. v. Bailey, 108 So. 184, 157 
La. 838. 


Md,—Gilman v. Smith, 17 A. 1085, 
vial iol alate 


158 N.Y.S. 


Ainsworth, (Civ. 


The facet that time is of the essence 
of the contract may appear from the very nature 
of the property itself,°* or the objects which the 
So time is ordinarily regard- 
ed as of the essence of the contract where the value 
of the property is of a fluctuating character,®® par- 
ticularly in the case of mining property,®* or where 


200 N.W.[ N.H.—Ewing v. 
444, 
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market.°®° 


and Objects of 


ulation.?% 


Gordon, 49 N.H. 


N.J.—Hartman v. Church Const. 


C04 143 9A. OL ee L038) NI Bogie sls att 
139 A. 484, 101 N.J.Eq.°512]; King 


v. Ruckman, 20 N.J.Eq. 316 [rev on 
other grounds 21 N.J.Eq. 599]. 

Nuy.—Garrett v. ‘Cohen, 117 INY.S: 
129, 68 Misc. 450. 

S.D.—Phillis v. Gross, 143 N.W. 
373, 82 S.D. 438; Western Town Site 
Co. v. Lamro Town Site Co., 139 N.W. 
Gils ols See ats 


Tex.—Sweet v. 
236 Sow. 521. 


Vt.—McLean vy. Windham Light & 
Lumber Co., 81 A. 613, 85° Vt. 167. 


Eng.—Wright v. Howard, 1 Sim.& 


St. 190, 1 Eng.Ch. 190, 57 Reprint 76. 


See also Specific Performance § 364. 


[a] Tlustrations.—(1) Time is 
of the essence of the contract of sale 
of a house, providing for the giving 
of possession within sixty days or 
sooner, where it was the purchaser's 
purpose to make the house a home 
and move in immediately, and he 
would not otherwise have entered into 
the contract. Browning v. Huff, 263 
S.W.. 661, 204 Ky. 138. (2) Time is 
of the essence of a contract requir- 
ing the vendor of farming property 
to make title by the first of the year 
in which the vendee desired to make 
a crop. Baton Rouge Investment & 
Realty Co. v. Bailey, 103 So. 184, 157 
La. 838. (3) Where a purchaser need- 
ed the land for pasturage for his cat- 
tle and other cattle he was purchas- 
ing and desired to farm the land dur- 
ing the coming Season, and the ven- 
dors had knowledge thereof, time was 
of the essence of the contract pro- 
viding for payment of purchase price 
on December 15 and delivery of pos- 
session on January 1, and the vendors 
were required to present an abstract 
showing merchantable title prior to 
such time. Sweet v. Berry, (Tex.Civ. 
App.) 236 S.W. 581. 


[b] Purchase for building purpos- 
es.—(1) Where the seller knew when 
he contracted to convey lots on a 
certain date that the purchaser in- 
tended to build, and was anxious to 
commence operations, because the 
building season was advancing, and 
every day’s delay caused him loss, the 
time of performance was of the es- 
sence. Garrett v. Cohen, 117 N.Y.S. 
129, 68 Mise. 450. (2) Under a pro- 
vision for closing title on March 10, 
time was of the essence of the con- 
tract where the property was desired 
for immediate building purposes for 
which the vendor was to furnish 
plans. Hartman v. Church Const. 
Co, 143 Al 917) Lode N-dsbig.. 871 Late 


Berry, (Civ.App.) 


139 A: 484, 101 N.J.Hq. 512). 
66. U.S.—Waterman v. Banks, 12 


S.Ct. 646, 144 U.S. 394, 36 L.Bd. 479; 
Kentucky Distilleries, ete, Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the value of the property is steadily rising,®* or 
where the property is bought for speculative pur- 
poses during a period of activity in the real estate 
Time also will be regarded as of tlie 
essence of the contract where the purchaser is put 
into possession and the property is of such a char- 
acter that he is permanently impairing its value by 
his use thereof,?° as by the eutting of timber,’? or 
the working out of a quarry.7? 
does not specify any time for making the conveyance, 
time is not of the essence, although the vendor knew 
that the land was purchased for the purpose of spec- 


But, if the contract. 


Warwick Co., 109 F. 280, 48 C.C.A. 
363. 

Ala.—Isom v. Johnson, 87 So. 542, 
205 Ala. 157, 

Cal.—Green v. Covillaud, 
S17, 10° Am: DF 1252 

Colo.—McKenzie v. Murphy, 
1075, 81 Colo! 274. 


Idaho.—Marshall v. Gilster, 201 P 
711, 34° Idaho 420; — Durant vw. Ce 
megys, 28 P. 425, 3 Idaho 204. 

Mass.—Goldsmith v. Guild, 10 Al- 
len 239. 

Nae edek oning v. Pickering, 38 N 

00. 


10 Cal. 
72 P 


155 


N.C.—Hardy v. Ward, 64 S.E. 171, 
150 N.C. 385. 


Eng.—Doloret v. Rothschild, 1 Sim. 
ee 590, 1 Eng.Ch. 590, 57 Reprint 
oo. 


“The strict rule of law in respect 
to time as an essential part of a con- 
tract does not prevail in equity, and 
the doctrine that ‘time is not of the 
essence of the contract’ has been ap- 
plied to many cases. But this doc- 
trine applies to sales of property only 
in cases where time is immaterial to 
the value, and is urged only by way 
of pretence and evasion, and does not 
apply to a sale of property the value 
of which is subject to daily fluctua- 
tion. Doloret v. Rothschild, 1 Sim.& 
St. 590, 1 Eng.Ch. 590, 57 Reprint 233. 
In this country time is regarded as 
more important in respect to the sale 
of land than in England, because the 
value of land is more fluctuating here 
than there. Hepburn v. Auld, 5 
Cranch (U.S.) 262, 3 L.Ed. 96. Rich- 
mond vy. Gray, 3 Allen (Mass.) 25.’* 
Sea v. Guild, 10 Allen (Mass. } 


67. Waterman vy. Banks, 12 S.Ct. 
646, 144 U.S. 394, 36 L.Ed. 479; Mc- 
Kenzie v. Murphy, 72 P. 1075, 31 Colo. 
274; Durant v. Comegys, 28 P. 425, 3 
Idaho 204. 

68. Myers v. League, 62 F. 654, 10 
C.C.A. 571 [eert den 15 S.Ct. 1041, 159. 
U.S. 260, 40 L.Ed. 1461; Hardy v. 
Ward, 64 SB. 171, 150. N:C) 385) Hda= 
wards v. Atkinson, 14 Tex. 373. 


69. Myers v. League, 62 F. 654, 10 
C.C.A. 571 [cert den 15 S.Ct. 1041, 159 
U.S. 260, 40 L.Ed. 146]; Spaulding v. 
Wierle, 33 N.Y.S. 402, 86 Hun 17 [aff 
49 N.H. 1104, 155 N.Y. 676]; Robin- 
son v. Harris, 21 Ont. 43 [aff 19 Ont. 
App. 134 (appeal allowed on other 
grounds 21 Can.S.C. 390)]. But see 
infra text and note 73. 


70. Axford v. Thomas, 28 A. 443, 
160 Pa. 8. 
71. Jennisons v. Leonard, 21 Wall. 


(U.S.) 302, 22 L.Ed. 539. 


72. Axford v. Thomas, 28 A. 443, 
LGOMPan, Ss 
738. Tapp v. Nock, 12 S.W. 713, 89 


Ky. 414,11 Ky.L. 611. 


§§ 255-257] 


[§ 255] e. Unilateral or Option Contracts.7* In 
the case of a unilateral or an option contract, bind- 
ing only on one of the parties, time is ordinarily 
regarded as of the essence of the contract,*® although 
in the case of options it has in some cases been held 
that this rule applies only to the acceptance of the 
option, converting it into a binding contract of sale, 
and not to the time of payment,’® or to the time after 
acceptance for delivering the deed.77 


[§ 256] f. Provision for Reconveyance. The fact 
that the contract of sale contains a provision for 
a reconveyance does not necessarily make time of 
the essence of the contract.“ It has been held, how- 
ever, that time is of the essence of a contract bind- 
ing the vendor to repurchase within a certain time 
at the option of the purchaser,’® although the con- 
trary has been held with regard to a provision re- 
serving to the vendor a right to repurchase.®°® If 
the vendor reserves the right to repurchase, and no 
time is fixed, such right must be exercised within a 
reasonable time.*? 


[§ 257] g. Provision for Avoidance of Contract 
or Forfeiture of Rights. Contracts of sale frequent- 
ly contain provisions, such as, that in case of a 


74. See also Specific Performance [a] 
§§ 365, 366. 

75. See supra § 27. 

76. Pennsylvania Min. Co. v. 
Smith, b6"Al 426,207 Pa. 2105) Wat- 
son v- Coast, 14 S.E. 249, 35 W.Va. 
463. 

77. Mackey Wall Plaster Co. v. 
U. S. Gypsum Co., 244 F. 275 [aff 252 
F. 397, 164 °C.C.A. 321]; Boston, etc., 
St. R. Co. v. Rose, 80 N.H. 498, 194 
Mass. 142. 


78. Jeffries v. Chariton, 70 A. 145, 


Black, 82 N.W. 


359, 49 Neb. 82. 
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Object of inserting such pro- 
visions is frequently merely to induce | 3 

a more prompt performance without 

any intention that a failure to per-|S.W. 193, 55 Tex.Civ.App. 5385 [aff 131 
form strictly in point of time shall 
work an absolute forfeiture. 
Vv. .Branch, 404Cal..3: 


84. Johnson v. Herbst, 
356, 140 Minn. 147; 
120 N.W. 130, 83 Neb. 567; 
SDs 
White v. Atlas Lumber Co., 


Cadwell v. Smith, 


U.S.—First Nat. Bank v. Glens 
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default in performance or in the payment of install- 
ments the contract shall be void, or that the vendor 
shall be released from any obligation to convey and 
the purchaser shall forfeit all rights to the property 
and-to the payments made.’? Whether such pro- 
visions make time of the essence of the contract 
depends on the intention of the parties as shown by 
a proper construction of the entire agreement.** 
Provisions of this character are usually held to in- 
dicate an intention that time shall be of the essence 
of the contract,** at least as against the purchaser,*? 
as where he seeks to enforce specific performance of 
the contract notwithstanding he has made a default 
in payment;8* but it is ordinarily held that such 
provisions are for the benefit of the vendor alone, 
who may insist on them or not at his option,’* and 
that consequently a default in payment by the pur- 
chaser will not terminate the contract so as to pre- 
clude an action by the vendor for the purchase mon- 
ey.58 Under a contract designating a day for the 
delivery of a deed, and providing that, if the vendor 
“eannot give a good and sufficient deed, then the 
obligations of both parties shall cease,” the time 
of delivering the deed was not of the essence of the 


Tex.—Edwards v. Atkinson, 14 Tex. 
73; Doane v. Dixon, 11 S.W. 1081; 
Lipscomb v. Fuqua, (Civ.App.) 121 


S.W. 1061, 103 Tex. 585]. 


Steele Utah.—Coughran v. Bigelow, 34 P. 
51, 9 Utah 260 [aff 17 S.Ct. 117, 164 
167 N.W.| U.S. 301, 41 L.Ed. 442). 


Wash.—Garvey v. Barkley, 104 P. 


Jewett v.|1108, 56 Wash. 24; Spokane Canal Co. 
60 Neb. 173; | y, Coffman, 103 P. 1106, 54 Wash. 645; 
68 N.W.| Jennings v. Horton, 86 P. 576, 43 


Wash. 301; Drown v. Ingles, 28 P. 


759, 3 Wash. 424. 


74 N.J.Eq. 430. 

79. Magoffin v. Holt, 1 Duv. (Ky.) 
95; Johnson v. Portwood, 34 S.W. 596, 
787, 89 Tex. 235. 


Rule as to unilateral or option con- 
tracts generally see supra § 255. 

80. Hearst vy. Pujol, 44 Cal. 230. 

[a] In Philippines (1) under Civ. 
Code art 1508, the vendor’s right to 
repurchase, in the absence of express 
agreement, is limited to four years, 
and, if there is an agreement, the 
period shall not exceed ten years. 
Yadao v. Yadao, 20 Philippine 26; 
Jocson vy. Reyes, 15 Philippine 637. 
See Fructo v. Fuentes, 15 Philippine 
362 (where the vendor offered to re- 
purchase within the term stipulated, 
but was prevented by the purchaser). 
(2) A stipulation that, if the vendor 
shall exercise his right to repurchase 
in one year, the sale shall be absolute 
will be enforced. Domenech v. Mon- 
tes, 3 Philippine 412. 


[b] In Quebec, under Civ. Code 
art 1550, the vendor need not redeem 
within the time stipulated, but it is 
sufficient if he signifies his intention 
to redeem. Johnson vy. Laflamme, 54 
Can.S.C. 495. 


81. Beck v. Blue, 
Am.D. 630. 


Reasonable time generally see su- 
pra §§ 241, 242. 

82. See cases infra note 83 et seq. 

Default in payment as ground for 
rescission dependent on whether time 
is or is not essence of contract See in- 
fra §§ 324-326. 

83. Steele v. Branch, 40 Cal. 3; 
Westervelt v. Huiskamp, 70 N.W. 125, 
101 Iowa 196; Jewett v. Black, 82 N. 
W. 375, 60 Neb. 173. 


42 Ala. 32, 94 


Or. 


85. 
Falls Ins. Co., 27 F.(2d) 64. 


Cal.—Newton v. Hull, 27 P. 429, 90 
Cal. 487; Martin v. Morgan, 25 P. 
350, 87 Cal. 203, 22 Am.S.R. 240; Wil- 
coxson y. Stitt, 4. P. 629, 65 Cal. 596, 
ieee 310; Grey v. Tubbs, 43 Cal. 
v8 . 


Ga.—National Finance Corporation 
v. Hicholz, 142 S.E. 134, 165 Ga. 799; 
McDaniel v. Gray, 69 Ga. 433. 


Idaho.— Butler v. Cortner, 246 P. 
814, 42 Idaho 302. 

Ill.— Kimball v. Tooke, 70 Ill. 553; 
Milnor v. Willard, 34 Ill. 38; Steele 


v. Biggs, 22 Ill. 643; Chrisman v. 
Miller, 21 Ill. 227; Kemp v. Humph- 
reys, 13 Ill. 573; Smith v. Brown, 10 
Til. . 309. 

Kan.—Holman v. Joslin, 204 P. 697, 
110 Kan. 674 [motion overr 205 P. 629, 
110 Kan. 674]; Pickens v. Campbell, 
179 P. 348, 104 Kan. 425. 


Ky.—Morgan y. Oliver, 12-S.W. 381, 
Peeves (lio, 

La.—Pruyn v. Gay, 106 So. 536, 159 
La. 981 [rev 2 La.App. 787]. 


Mich.—Plas vy. Aldrich, 213 N.W. 
80, 238 Mich. 343. 


Minn.—Schumann vy. Mark, 28 N. 
W. 927, 35 Minn. 379; Judd v. Skid- 
more, 22 N.W. 183, 33 Minn. 140. 


Neb.—Jewett v. Black, 82 N.W. 375, 
60 Neb. 173; Collins v. Roddy, 20 N. 
Wi. 285, 16 Neb: 392, 

N.Y.—Fullerton v. McLaughlin, 24 
N.Y.S. 280, 70 Hun 568; Benedict v. 
Lynch, 1 Johns.Ch. 370, 7 Am.D. 484. 


> eenied ve Pelton, “135 BP. 755, 67 
9. 


Pa.—Russell v. Stewart, 53 A. 771, 
204 Pa. 211; Axford v. Thomas, 28 
A. 448, 160 Pa. 8. 


Eng.—Barclay v. Messenger, 43 L. 
J.Ch. 449. 


Ae bans v. Lemay, 56 Can.S.C. 
365. 


But see infra text and note 92. 


[a] Applications of rule.—A con- 
tract for the sale of realty stipulated 
for payment in quarterly install- 
ments, and provided that the contract 
should be forfeited at the election of 
the vendor on the nonpayment of any 
installment. The purchaser on the 
day of the payment of an installment 
sent a draft for a less sum than due 
because it omitted interest. The ven- 
dor declared the ‘contract forfeited, 
and gave the purchaser notice there- 
of. Thereafter the purchaser sent a 
draft for the amount of the install- 
ment with interest, which was refus- 
ed. It was held that the vendor was 
entitled to declare the contract for- 
feited. Garvey v. Barkley, 104 P. 
1108, 56 Wash. 24. 


86. See Specific Performance § 359. 


87. U.S.—First Nat. Bank v. Glens 
Falls Ins. Co., 27 F.(2d) 64. 


Cal.—Newton v. Hull, 27 P. 429, 90 
Cal. 487; Smith v. Mohn, 25 P. 696, 
87 Cal. 489; Wilcoxson vy. Stitt, 4 P. 
629, 65 Cal. 596, 52 Am.R. 310. 

Iowa.—Westervelt v. Huiskamp, 70 
N.W. 125, 101 Iowa 196. 

Kan.—Chambers v. Anderson, 32 P. 
1098, 51 Kan. 385. 

Can.—Gagnon v. Lemay, 56 Can.S. 
G.. 365. 

B.C.—Kum Jow Lee Dye, ete v. 
Eliot and British Investments, Ltd., 
29 wis... Lose 

88. Smith v. Mohn, 25 P. 696, 87 
Cal. 489; Westervelt v. Huiskamp, 70 
N.W. 125, 101 Iowa 196. 
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contract.8® In some cases, however, it has been 
held that provisions similar to those above set out?® 
make time of the essence of the contract even as 
to the vendor,®! and in others that they do not make 
time of the essence of the contract even as to the 
purchaser.®2 So it has been held that a provision 
that the purchaser shall make the stipulated pay- 
ments “or forfeit” the cash payment made when 
the contract was entered into does not make time 
of the essence of the contract, it not being a plain 
stipulation that the contract was to be void and 
ended if not literally fulfilled.°* A distinction has 
also been made in some cases between the effect of 
a provision that on default the contract shall be 
void, and a provision that the vendor may at his 
option so treat it,®* it being held that, where the 
vendor has the option to forfeit the contract or 
treat it as at an end, time is not of the essence there- 
of,°> unless the vendor makes it so by exercising 
his election to declare the contract void;®® but in 
other cases a provision giving the vendor an op- 
tion to declare a forfeiture has been held to make 
time of the essence of the contract.°? 


so. New ork, N. EO & H.R. Co: 

v. Butter, 176:N.E&. 797, 276 Mass. 

226. [ce] 
90. See supra text and note 82. 
91. Woodruff v. Semi-Tropic Land, 


etc., Co., 25 P. 354, 87 Cal. 275; John- | Vendee, 
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his rights under the contract. 
v. Factory Site Co., 12 Ohio App. 148. 


c If vendor does not exercise 
option by declaring the contract to be 
void on default being made by the 
the latter 


Pe ly te i "REE oe ee. . 
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Provision for payment of interest on default. A 
provision fixing a time for payment and merely pro- 
viding that if payment is not then made the pur- 
chaser shall pay interest shows that time is not of 
the essence of the contract.°% On the other hand, 
it has been held that a stipulation expressly making 
time of the essence of the contract is not nullified 
by a further provision for the payment of interest 
on the purchase price in case of default by the pur- 
chaser.°®® 


[§ 258] h. Time for Making Objections to Title. 
Under a provision in a contract of sale that objec- 
tions to the vendor’s title are to be made by the 
purchaser within a specified time, time is of the 
essence of such contract;' but, where the time is 
to run from the delivery of:the abstract, the time 
does not begin to run until a perfect abstract has 
been delivered.2, Such a condition has no applica- 
tion where the vendor has no title at all.® 


[§ 259] i. Waiver—(1) In General. Although 
time is of the essence of the contract, a strict per- 
formance may be waived by the party entitled to 
insist on it,t even where time is of the essence by 


947, 158 Cal. 290, 139 Am.S.R. 126. 
Ga.—Stewart v. Ellis, 61 S.E. 597, 
130 Ga. 685. 
Ill.—Simmons v. Berryman, 174 N. 
BE. 410, 342 Ill. 274; Hill v. Alber, 103 
N.E. 612, 261 Ill. 124; Treat v. Smith, 


Curtis 


may maintain a 


oon v. Herbst, 167 N.W. 356, 140 Minn. 


92. Smith v. Berkau, 184 S.W. 429, 
23 Arke 90; Miller vy. (Cox, 31 BP. 161; 
96 Cal. 339; Steele v. Branch, 40 Cal. 


8; Clark v. Lyons, 25 Ill. 105; Jones 
v. Robbins, 29 Me. 351, 50 Am.D. 593. 


93. Austin v. Wacks, 15 N.W. 409, 
30 Minn. 335. 


94. See cases infra notes 95-97. 


95. Armstrong v. Pierson, 5 Iowa 
317; Coles v. Shepard, 16 N.W. 153, 30 
Minn. 446. 


{a] Thus (1) a provision that, if 
payment is not made by the time 
stipulated, the vendor “may elect to 
consider” the contract “at an end” 
does not make time of the essence of 
the contract (Young v. Daniels, 2 
Iowa 126, 63 Am.D. 477), (2) and the 
same is true where the contract pro- 
vides that on default in payment the 
vendor “shall be at liberty to consid- 
er the same forfeited” (Armstrong vy. 
Pierson, 5 Iowa 317). 


96. Forgssell v. Carter, 62 So. 926, 
65 Fla. 512; Armstrong v. Pierson, 5 
Iowa 317; Higbie v. Farr, 10 N.W. 
592, 28 Minn. 4389; Curtis v. Factory 
Site Co., 12 Ohio App. 148. 


[a] There must be some notice or 
positive act on the part of the vendor 
in order to terminate the contract un- 
der such a provision, and after such 
notice or positive act the purchaser 
is entitled to a reasonable time to 


comply. Armstrong v. Pierson, 5 Io- 
wa 317. 
[b] WUWnequivocal intention to ex- 


ercise option must he disclosed.—A 
court of equity will not regard time 
as of the essence of a land contract, 
so that forfeiture ipso facto occurs 
on default of payment by the vendee, 
where the vendor has the option to 
declare all payments due, or at his 
election to avoid the contract, repos- 
sess the premises, and retain as Stip- 
ulated damages all sums paid, and the 
conduct of the vendor fails to disclose 
an unequivocal intention to exercise 


suit for specific performance of the 
contract. Coles v. Shepard, 16 N.W. 
153, 30 Minn. 446. 


97. Kimball v. Tooke, 70 Ill. 553. 
And see cases passim supra note 84. 


98. Phillis v. Gross, 143 N.W. 373, 
32 S.D. 4388; Hatten v. Russell, 38 
Cat 334; Patrick v. Milner, 2 C.P. 


[a] Thus, where the contract pro- 
vided that all overdue sums should 
draw interest at the rate of six per 
cent after maturity, and, if the inter- 
est was not paid annually, it should 
become principal, and bear the same 
rate of interest, time was not of the 
essence of the contract as regards 
time of payment. Phillis v. Gross, 
143 N.W. 373, 32 S.D. 438. 


99. Peirson v. Canada Permanent 
Mortgage Corporation, 11 B.C. 139, 
1 West.L.R. 99; Stringer v. Oliver, 7 
Merr, Tay 126: 


[a] “These two stipulations are 
quite consistent. ec) Dhewtime 
clause is a stipulation inserted for the 
benefit of the vendor, which he may 
enforce if he chooses, but if he does 
not choose to enforce it, then the oth- 
er clause provides that he shall get 
interest at the rate of eight per cent 
Sew both before and after the pur- 
chase money becomes due, until the 
amount is paid.” Peirson v. Canada 
Permanent Mortgage Corporation, 11 
B.C. 139, 140, 1 West.L.R. 99. 


1. Oakden vy. Pike, 11 Jur.N.S. 666; 
Rosenberg v. Cook, 8 @.B.D. 162; 
Blackburn v. Smith, 2 Hxch, 783. 


2. Upperton v. Nickolson, L. R. 6 
Ch. 436; Hobson v. Bell, 2 Beav. 17, 
17 Eng.Ch. 17, 48 Reprint 1084; Black- 
low v. Laws, 2 Hare 40, 24 Eng.Ch. 40, 
67 Reprint 17. 

3. Want vy. Stallibrass, 
Wxch, 175. 


4 Ala.—Eason y. Roe, 64 So. 
185 Ala. 71. : ata 


Ariz.—Bennie vy. Becker-Franz Co. 
134 P. 280, 14 Ariz. 580. ; 


Cal.—Boone v. Templeman, 110 P. 


JOE ART gs} 


139 Ill.App. 262 [aff 85 N.E. 289, 234 
Ty 5521. 
Ind.—South Side State Bank v. Sny- 
der, 176 N.E. 52, 92 Ind.App. 433. 
Iowa.—Carroll v. Mundy & Scott, 
18 N.W. 790, 185 Iowa 527, 4 A.L.R. 


Md.—Reed v. Chambers, 6 Gill & 
J. 490. 


Mich.—Sliwinski v. Gootstein, 208 
N.W. 47, 234 Mich. 74; Sorge v. Dickie, 
165° NW. 781,199, Mich. 251: 

Minn.—Coles v. Shepard, 16 
153, 30 Minn. 446. 

Mo.—Mastin v. Grimes, 88 Mo. 478. 

Neb.—Cadwell v. Smith, 120 N.W. 
130, 83 Neb. 567; Robinson v. Cheney, 
24° NW. 378,17 Neb: 673. 


N.J.—Isbill v. Duffy, 160 A. 326, 110 
N.J.Eq. 429; Kobrin v. Drazin, 128 A. 
796, 97 N.J.Eq. 400. 


N.Y.—Murray v. Harbor, ete., Bldg., 
ete., Assoc., 86 N.Y.S. 799, 91 App:Div. 
3OT [afl TINE TASTe teas NEY 5 Oe Te 
ae vy. Hisen Realty Co., 187 N.Y.S. 

N.C.—Crawford v. Allen, 
521, 189 N.C. 434. 


Okl.—Ruland v. Bohner, 299 P. 167, 
149 Okl. 36. ; 

Or.—Johnson v. Berns, 225 P. 727, 
224 P. 624, 111-Or. 165: 


Pa.—Hopp vy. Bergdoll, 131 A. 698, 
285 Pa. 112; Brackin v. P. BE. Welton 
Engineering Co., 128 A. 818, 283 Pa. 
91; Romm v. Lobosco, 95 Pa.Super. 
373; Moore’s Hstate, 8 Pa.Dist. 84. 


$.D.—Hauert v. Kaufman, 208 N.W. 
981, 50 S.D. 208. 


oat aia See v. Hutson, 167 S.W. 

Vt.—Campbell v. Worthington, 6 
Vt. 448. 

Wash.-—Whiting v. Doughton, 71 P. 
1026, 31 Wash. 327. 

W.Va.—Colburn v. Keyser, 123 S. 
E. 430, 96 W.Va. 507; West Virginia 
Power & Transmission Co. vy. Voight, 
114 S.BH. 1388, 91 W.Va. 581; Collins v. 


N.W. 


127 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


’ 
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express stipulation in the contract itself,® and such 
waiver may be either in writing or by parol.® While 
the vyendor’s waiver of a default in one payment of 
an installment will not operate as a waiver of a 
subsequent default,’ the court must consider all the 
circumstances and the conduct of the parties in their 


Thomas, 105 S.E. 897, 87 W.Va. 597. 


Wis.—Buntrock v. Hoffman, 189 N. 
Wis 5 25 18 ENVIS. 5. 


Eng.—Jones v. Price, Anstr. 924, 
102 Reprint 32; Smith v. Burnam, 
Anstr. 527; King v. Wilson, 6 Beav. 
124, 49 Reprint 772; Lane v. Deben- 
ham, 11 Hare 188, 45 Eng.Ch. 188, 68 
Reprint 1241; Hunter v. Daniell, 4 
Hare 420, 30 Eng.Ch. 420, 67 Reprint 
712; Cutts v. Thodey, 13 Sim. 206, 36 
Eng.Ch. 206, 60 Reprint 80; Wood v. 
Bernal, 19 Ves.Jr. 220, 34 Reprint 500; 
Seton v. Slade, 7 Ves.Jr. 265, 32 Re- 
print 108. 


Ont.—Devlin v. Radkey, 22 Ont.L. 
399, 16° OntiWoR. 569,/0 17) ‘Ont wR. 
665; Robinson v. Harris, 21 Ont. 43 
[aff 19 Ont.A. 134 (appeal allowed on 
other grounds 21 Can.S.C. 390)]; 
Jermy v. Hodson, 17 Ont.W.N. 268. 


Que.—Dawes v. Ward, 43 Que.Su- 
per. 456. 

[a] Mode of waiver.—(1) Waiver 
may be by agreement or estoppel. 
Bennie v. Becker-Franz Co., 134 P. 
280, 14 Ariz. 580. (2) Although time 
of performance by purchaser is made 
essence of contract for sale of lot, it 
may be waived, either expressly or 
by conduct. Elrod-Oas Home Bldg. 
Co. v. Mensor, 8 P.(2d) 171, 120 Cal. 
App. 485. 

[b] Acts constituting waiver.— 
(1) Where the vendee, after time for 
performance, recognizes the continued 
existence of an obligation under con- 
tract to convey, and the vendor con- 
tinues performance, time, if of es- 
sence, is waived, entitling the vendor 
to a reasonable time to perform there- 
after. Ruland v. Bohner, 299 P. 167, 
149 Okl. 36. (2) Where a contract, 
between an owner of land and a com- 
pany agreeing to improve it in con- 
sideration for a deed, and of which 
time was of the essence, gave the 
owner the right to declare the con- 
tract void for failure to make desig- 
nated improvements within designat- 
ed periods, the owner, in permitting 
work to continue after defaults in 
completing work by such periods, will 
be deemed to have waived provi- 
sion making time essence of the 
agreement. Brackin v. P. E. Welton 
Engineering Co., 128 A. 818, 283 Pa. 
91. (3) Failure of the vendor to per- 
form within the time stipulated is 
waived where the purchaser notified 
him before the expiration of such 
time that she would not complete the 
purchase. Boyd v. Hoffman, 88 A. 
675, 241 Pa. 421. (4) Where the par- 
ties agreed that the purchase money 
was to be used in paying off encum- 
brances and thus enable the vendor 
to furnish a good title, the purchasér 
by failing to make the agreed pay- 
ments waived his claim that time was 
of the essence of the contract. Bunt- 
rock v. Hoffman, 189 N.W. 572, 178 
(5) Provision that time 
should be of essence thereof was 
waived by both parties, where con- 
tract contained no provision as to 
place of performance, and vendor did 
not make tender of deed. Hauert v. 
Kaufman, 208 N.W. 981, 50 S.D. 203. 
(6) Where vendor of land, who en- 
tered into contract providing that 
transaction should be closed on or be- 
fore November ist, refused to furnish 
abstract as agreed, and parties con- 
tinued their negotiations after No- 
vember ist, neither claiming for- 
feiture because transaction was not 
consummated at time fixed, time 
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feature of contract was waived. Fra- 
zer v. Hovey, 161 N.W. 887, 195 Mich. 
160. (7) Where an abstract showing 
perfect title was to be furnished with- 
in ten days, and an abstract was fur- 
nished within three or four days, the 
retention of it by the purchaser with- 
out making known any defects until 
after the ten days had expired con- 
stitutes a waiver of the condition 
making time of the essence of the 
contract. St. Clair v. Hellweg, 159 S. 
W. 17, 173 Mo.App. 660. (8) Though a 
contract for the sale and exchange of 
lands provided that it should be con- 
summated on the 1st day of March, 
plaintiff, by returning to defendants, 
who were to furnish an abstract 
showing good title, the abstract which 
they furnished, with his objections 
after expiration of the date fixed for 
performance, waived performance 
within the time limited. Carroll v. 
Mundy & Scott, 170 N.W. 790, 185 
Towa 527, 4 A.L.R. 811. 


[c] Acceptance of payments.—(1) 
Time of payment as essence of the 
contract is waived by the vendor giv- 
ing indulgence in respect thereto and 
receiving payments after the times 
provided. Eason v. Roe, 64 So. 55, 


185 Ala. 71; McCartney v. Campbell, 
16 P.(2d) 729, 216 Cal. 715; Watkins 
v. Warren, 10 P.(2d) 500, 122 Cal. 


App. 617; Elrod-Oas Home Bldg. Co. 
v. Mensor, 8 P.(2d) 171, 120 Cal.App. 
485; Retsloff v. Smith, 249 P. 886, 79 
Cal.App. 443; De Bairos v. Barlin, 190 
P. 188, 46 Cal.App. 665; Peck v. Coyle, 
125 P. 1073, 19 Cal.App. 390; Strey v. 
Buehl, 265 Ill.App. 554; Vider v. Fer- 
guson, 88 Ill.App. 136; Baker v. Eades, 
169 N.E. 686, 90 Ind.App. 641; Clay- 
ton vy. Fletcher Savings & Trust Co., 
155 N.E. 539, 89 Ind.App. 431; Olson 
v. Pixler, 6 P.(2d) 28, 188 Or. 250; 
Ewing v. Ryan, 232 .P5 981, 113 Or. 
225. (2) Even though, after accept- 
ance of an option to buy land, time 
may be an essential element by rea- 
son of a provision to that effect, it 
would cease to be so if large partial 
payments of the purchase money are 
subsequently accepted under written 
modifications of the contract which 
do not clearly and expressly stipulate 
for essentiality of time, and it cannot 
be inferred from uncertain and _ in- 
definite expressions or_ provisions. 
West Virginia Power & Transmission 
Co. v. Voight, 114 Sib.-138, 9 Wwiva. 
581. 

{d] Suit for purchase money is 
waiver by vendor of strict perform- 
ance by purchaser. Stewart v. Ellis, 
61 S.E. 597, 130 Ga. 685. 


[e] Acts not constituting waiver. 
—(1) Vendor’s use of more time than 
allowed to clear title is not a waiver 
of all the time provisions of the con- 
tract. Luebbe v. Kufke, 167 N.E. 74, 
335 Ill. 278. (2) Purchaser's failure 
to return abstracts showing title de- 
fective until after time for perform- 
ance did not entitle vendors to addi- 
tional time in which to bring suit 
against other persons to perfect ti- 
tle. Sweet v. Berry, (Tex.Civ.App.) 
PAS. SEM on ea ls 


Time as essence of contract remov- 
ed by subsequent acts or agreements 
see supra §§ 251-253. 

Waiver of time for: 

Conveyance or tender by vendor see 

infra § 690. 

Payment of purchase money see infra 

§ 724. 
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dealings to determine whether the vendor has waived 
the stipulation that time is of the essence.® 
forfeiture for default has been waived time becomes 
essential thereafter when and only when the vendor 
makes it so by proper notice insisting on perform- 
ance within some reasonable time;® and even then 


After 


5. Ark.—Three States Lumber Co. 
v. Bowen, 129 S.W. 799, 95 Ark. 529. 

Cal.—_MecCartney v. Campbell, 16 P. 
(2d) 2729, 216. Cal., 715; ~“Retslofii ty. 
Smith, 249 P. 886, 79 Cal.App. 443. 

Ind.—Clayton v. Fletcher Savings & 
pone Co., 155 N.E. 539, 89 Ind.App. 

Jowa.—Westervelt v. Huiskamp, 70 
N.W. 125, 101 Iowa 196. 

Minn.—Coles v. Shepard, 16 N.W. 
153, 30 Minn. 446. 

Neb.—Robinson v. Cheney, 24 N.W. 
378, 17 Neb. 673. 

Or.—Gray v. Pelton, 135 P. 755, 67 
Or. 9. 

W.Va.—West Virginia Power & 
Transmission Co. v. Voight, 114 S.E. 
138, 91 W.Va. 581. 

Ont.—Devlin v. Radkey, 22 Ont.L. 
399, 16 Ont.W.R. 569, 17 Ont.W.R. 665. 

6. Vider v. Ferguson, 88 I1l.App. 
136; Moore’s Estate, 8 Pa.Dist. 84. 
And see cases supra notes 4, 5. 

7 Gray Vv. Pelton, L3ibs2aooson 
Orso 

8. Gray v. Pelton, supra. 

9. Ariz.—Stark v. Norton, 211 P. 
66, 24 Ariz. 454; Bennie v. Becker- 
Franz Co., 134 P. 280, 283, 14 Ariz. 580 
[cit Cyc]. 

Cal.—Boone v. Templeman, 110 P. 
947, 158 Cal. 290, 139 Am.S.R. 126; 
Fickbohm v. Knaust, 284 P. 692, 103 
Cal.App. 443; Ross v. Gentry, 271 P. 
1098, 94 Cal.App. 742; Weatherbee v. 
Sinn, 238 P. 134, 73 Cal.App. 98. 


Ill.—Simmons v. Berryman, 174 N. 
E. 410, 342 Ill. 274; Strey v. Buehl, 
265 Ill.App. 554; Vider v. Ferguson, 
88 Ill.App. 136. 


Mich.—-Sliwinski v. Gootstein, 208 
N.W. 47, 48, 234 Mich. 74 [quot Cyc]; 


Waller v. Lieberman, 183 N.W. 235, 
239, 214 Mich. 428 [quot Cyc]. 
Or.—Mascall v. Erikson, 283 P. 2, 


131 Or. 509; Johnson vy. Berns, 224 P. 
624.7 225 Pwyi2it;, 121 Or a6ss) (Gray. 
Pelton, 135 P. 755, 67 Or. 239. 


Pa.—Hopp v. Bergdoll, 131 A. 698, 
285 Pa. 112; Moore’s Estate, 8 Pa. 
Dist. 84. 


Tex.—Scarborcugh v. Arrant, 25 
Tex. 129. 


Utah.—McBride v. Stewart, 
114,568) Utah wl2e 17%; 
[quot Cyc]. 

W.Va.—Colburn v. Keyser, 123 S.E. 
430, 96 W.Va. 507. 


Ont.—Jermy v. Hodson, 17 Ont.W. 
N. 268. 


_ [a]. Thus a vendor, after accept- 
ing delinquent payments, breached 
contract by bringing suit to foreclose 
without due notice to purchaser of in- 
tention to rehabilitate time as essence 
of contract. Olson v. Pixler, 6 P.(2d) 
23, 138 Or, 250. 


[b] Right to complain of unrea- 
sonableness of notice.—Defaulting 
vendees’ assignee catnnot complain 
that notice to vendees terminating 
contract was unreasonable as to time, 
where corporate vendor, which alone 
received all payments made under 
contract, was never served in as- 
signee’s action to quiet title and ac- 
tion was dismissed as to it. Weather- 
bee v. Sinn, 238 P. 134, 73 Cal.App. 98. 

[ec] Persons entitled to notice.— 
Vendors, having looked to original 
vendees for payment, were not re- 


249 P. 
48 A.L.R. 267 
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there may be a further waiver as to the time tixed by 
the notice.*° 


[§ 260] (2) Extension of Time. Where time is 
originally of the essence of the contract, it is ordi- 
narily held that a simple extension of the time of 
payment to another definite date does not consti- 
tute a waiver or affect the character of the contract 
as to the requirement of strict performance, but 
merely substitutes one date for another,'? although 
an extension may operate as the substitution of a 
new and separate contract as to which time is not 
of the essence.17 Time as an essential element is 
removed from the contract by an indefinite exten- 
sion,'® but may be restored by reasonable notice de- 
manding performance.'+ It has also been held that, 
where the time fixed for the conveyance has been 
twice extended to definite dates, and then indefi- 
nitely extended, a letter from the purchaser stating 
a desire that there should be no further adjourn- 
ment, and requesting the vendor to fix a time for 
performance, does not make the time thereafter fixed 
of the essence of the contract.1° Time as essence of 
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a contract providing for payment of the first install- 
ment of the purchase price at a certain time is not 
waived by extensions of time in each of which it 
is expressly stipulated that time shall be of the 
essence of each extension.'® ‘ 


[§ 261] I. Executed and Executory Contracts*— 
1. In General. An instrument relating to the sale 
and conveyance of land, if sufficient to comply with 
the essential requisites of a deed,'? may, according 
to the intention of the parties, operate either as an 
absolute conveyance or as a mere bond for title 
or contract to eonvey.'8 The terms “executed” and 
“executory” as applied to such instruments have been 
used both to distinguish between absolute convey- 
anees and mere contracts of sale,!® and also to 
distinguish between different contracts of sale ac- 
cording to the completencss of the contract itself,?° 
in which ease the contract may be executed, although 
the conveyance is to be made in the future.?+ Wheth- 
er an instrument is to be regarded as an absolute 
conveyance or as a bond for title or contract of 
sale,2? or whether the contract is to be construed 


Instrument construed as con- 


quired to give vendees’ assignees no-]N.Y.S. 171. 


tice requiring strict performance. 
Watkins v. Warren, 10 P.(2d) 500, 122 
Cal.App. 617. 

10. Cosby v. Honaker, 50 S.E. 610, 
57 W.Va. 512; King v. Wilson, 6 Beav. 
124, 49 Reprint 772. 

11. Idaho.—Prairie Development 
Co. v. Leiberg, 98 P. 616, 15 Idaho 379. 


N.J.—Merlis v. G. & M. Corporation, 
(Ch.) 148 A. 139; Wachung Realty & 
Development Co. v. Llewellyn Hold- 
ing Corporation, 126 A. 326, 96 N.J. 
Eq. 498. 

N.Y.—Friess v. Rider, 24 N.Y. 367, 
82 Am.D. 308. 

Pa.—Wasserman v. Steinman, 155 
A. 302, 304 Pa. 150; Mansfield v. Red- 
ding, 112 A. 437, 269 Pa. 357. 


S.D.—Benton v. Davison, 212 N.W. 
500, 51) S.D.- 91. 

Wash.—Drown vy. Ingels, 28 P. 759, 
3 Wash. 424. 

Eng.—Barclay v. Messenger, 43 L. 
J.Ch. 449. 

Man.—Hicks v. Laidlaw, 
96, 2 Dom.L.R. 460. 


12. Van Vranken v. Cedar Rapids, 
ete., R. Co}, 5 N.W. 197, 7 N.W. 504, 
55 Iowa 135. 


See Colburn v. Keyser, 123 S.E. 430, 
96 W.Va. 507 (holding that, although 
a written land contract makes pay- 
ment on a day certain of its essence, 
the vendor may waive such provision 
by orally agreeing that time for pay- 
ment may be extended, after which he 
cannot rely on vendee’s failure to 
tender payment within period provid- 
ed therein). 


13. Wija Bldg. Corporation vy. Kay- 
Wei Bldg. Corporation, 228 N.Y.S. 
Sve o eADD- Dive. 845) fait. 1640 Nin: 
589, 249 N.Y. 575]; Johnson v. Berns, 
VISIO ee Peete, Lid Ore 165% 
ar Ore v. Bergdoll, 131 A. 698, 285 Pa. 
112. : 

14 Silfvast v. Asplund, (Mont.) 
20 P.(2d) 631; Huffine v. Lincoln, 287 
P. 629, 87 Mont. 267; Wija Bldg. Cor- 
poration v. Kay-Wei Bldg. Corpora- 
tion, 228 N.Y.S. 182, 223 App.Div. 848 
[aff 164 N.E..589, 249 N.Y. 575]; John- 
son v. Berns, 224 P) 624) 225 P. 727, 
111 Or. 165; Hopp v. Bergdoll, 131 A. 
698, 285 Pa. 112. 


15. Glaser v. Hisen Realty Co., 187 


22 Man. 


16. McQuary v. Missouri Land Co. 
Carer 130 S.W. 335, 230) Mo. 

17. Requisites and validity of decd 
see Deeds §§ 34-183. 

18. Kelly v. Dooling, 23 Ark. 582; 
Ogden v. Brown, 33 Pa. 247; Kenrick 
v. Smick, 7 Watts & S. (Pa.) 41; Min- 
eral Development Co. v. James, 34 S. 
BH. 37, 97 Va. 403. And see cases infra 
note 22. 


19. Perry v. Scott, 51 Pa. 119; Gar- 
ver v. McNulty, 39 Pa. 473; Stewart 
v. Lang, 37 Pa. 201; 78 -Am-.D.. 414; 
Bryan v. Johnson, 39 Tex. 31. 


20. Walker v. Douglas, 70 Ill. 445; 
Thompson v. Mylne, 6 La.Ann. 80; 
Rogers v. Colt, 21 N.J.Law 18 [aff 21 
Aired 704]; Ray v. McCulloch, 1 N. 
C. 606. i 


[a] “A purchase” of land, the na- 


ture of which is unexplained, should 
be presumed to be a complete pur- 


chase. Dubois v. Marshall, 3 Dana 
(Ky.) 336. 
ZI RAY NUCOULLOCM el ONT ©. O05 


See also cases infra note 24. 
22. U.S.—Williams v. Paine, 18 S. 
Ct; 279, 169'W.S: 55, 42° Ld: 653) 
Ark.—Kelly v. Dooling, 23 Ark. 582. 
Cal.—In re Goetz, 109 P. £45, 13 Cal. 
App. 198. 
Iowa.—O’Brien v. Paulsen, 186\ N. 
W. 440, 192 Iowa 1351. : 


La.—Dover v. Atlas Assur. Co. of 
London, England, 130 So. 828, 15 La. 


App. 132. 
Mo.—Powell v. 
1020, 204 Mo. 393. 
N.M.—De Bergere v. Chaves, 93 P. 
762, 14 N.M. 352 [aff 34 S.Ct. 144, 231 
U.S. 482,.58 L.Hd. 325]. 


Hunter, 102 S.w. 


Or.—Kinney v. Schlussel, 239 P. 818, 
HEM (Olay BMG, 


Pa.—Stewart v. Lang, 37 Pa. 201, 78 
Am.D. 414; Ogden v. Brown, 33 Pa. 
rei Kenrick v. Smick, 7 Watts & S. 


Tex.—Lipscomb y. Fuqua, 121 S.W. 
193, 55 Tex.Civ.App. 535 [aff 131 S.Ww. 
1061, 103 Tex. 585]. 


Va.—Mineral Development Co. vy. 
James, 34 S.E. 37, 97 Va. 408. 


[a] 
tract of sale and not a deed or abso- 
lute conveyance, see Ellis v. Jeans, 7 
Cal. 409; In re Goetz, 109 P. 145, 13 
Cal.App. 198; McDonald v. Ford, 1 
Dana (Ky.) 464; Powell v. Hunter, 
102 S.W. 1020, 204 Mo. 393; De Ber- 
gere v. Chaves, 93 P, 762, 14 N.M. 352 
[aff 34 S.Ct. 144, 231 U.S. 482, 58 L.Ed. 
325]; Dreisbach v. Serfass, 17 A. 513, 
126 Pa. 32, 3 D.R.A 836; Stewart! vy: 
Lang, 37 Pa. 201, 78 Am.D. 414; Ogden 
v. Brown, -33..Pa. 247; Kenrick’ v. 
Smick, 7 Watts & S. (Pa.) 41; Daw- 
son v. McGill, 4 Whart. (Pa.) 230; 
Sherman y. Dill, 4 Yeates (Pa.) 295, 2 
Am.D. 408; Neave v. Jenkins, 2 Yeates 
(Pa.) 107; Stouffer v. Coleman, 1 
Yeates (Pa.) 393; Topp v. White, 12 
Heisk. (Tenn.) 165; Glasscock v. Nel- 
son, 26 Tex. 150; Bailey v. Burkitt, 
(Tex.Civ.Aipp:)) 201 SW. 7257. ips= 
comb v. Fuqua, 121 S.W. 193, 55 "Tex: 
Civ.App. 535 [aff 131 Sow. 1061; “103 
Tex. 585]; Mineral Development Co. 
v. James, 34° S.E. 37, 97 Va. 408. 


{b] Instrument construed as deed 
or absolute conveyance and not as 
a contract of sale. Williams v. Paine, 
LS Ss Cti2i9 nal GO. JUS ..0-5 be Soe lame 
658; Willis v. Bucher, 29 F.Cas.No. 
17,769, 3 Wash.C.C. 369; Rust v. Goff, 
7 S.W. 418, 94 Mo. 511; Seott v. Con- 
over, 6 N.J.Law 222; Perry v. Scott, 
Bl Pa por Bortz vw Boned, Cures oo 
86 Am.D. 603; Garver v. McNulty, 39 
Pa. 473; Gray v. Packer, 4 Watts & S. 
(Pa.) 17; Ford v. Ford, 124 N.W. 1108. 
24 S.D. 644; Henderson v. Beaton, 1 
Tex.Unrep.Cas. 17; Wadsworth | v. 
Groom, 129 S.W. 1156, 61 Tex.Civ. App. 
322; Richards v. Mercer, 1 Leigh (28 
Va.) 125. 

{c] Instrument construed as bond 
for title and not a conveyance, see 
Chapman v. Glassell, 13 Ala. 50, 48 
Am.D. 41; Kelly v. Dooling, 23 Ark. 
582; Wallace v. Wilcox, 27 Tex. 60; 
Abercrombie v. Shapira, (Tex.Civ. 
App.) 94 S.W. 392; Peterson v. Mc- 
Cauley, (Tex.Civ.App.) 25 S.W. 826. 


_[d] Instruments construed as con- 
ditional agreements to sell land.—Mc- 


Millan yv. Lorimer, 107 So. 239, 160 
La. 400. 4 
fe] Words of present assurance 


constitute an inconclusive presump- 
tion that an executed conveyance was 
intended. O’Brien v. Paulsen, 186 N. 
W. 440, 192 Iowa 1351. 


*By PHILIP H. CRAWFORD JR. (§§ 261-282). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 261] 


as executed or executory,** is a question depending 
on the intention of the parties as shown by the 
language used and by a proper construction of the 


contract as a whole in the light of 
circumstances. 


thing further to be done or agreed 


depends upon some contingency or future act of 
one of the parties, it is an executory contract,?* 
but if the language employed by the parties shows 
that nothing further is to be done under the con- 
tract in order to render it complete and binding, 


the contract is an executed one, and 


{[f] Imsufficient acknowledgment 
of instrument to authorize registra- 
tion as a circumstance tending to 
show that the parties did not intend 
it to be an absolute conveyance. 
Lipscomb v. Fuqua, 121 S.W. 193, 55 
Tex.Civ.App. 535 [aff 131 S.W. 1061, 
103 Tex. 585]. 

[g¢] Intent as affected by deliv- 
ery and payment.—Where the acts of 
the parties and the circumstances sur- 
rounding the transaction show that it 
was the intent of the parties that 
delivery and payment should be con- 
current acts, the title will be deemed 
to have remained in the vendor until 
the condition of the payment has been 
complied with. Dover v. Atlas Assur. 
Co. of London, England, 130 So. 828, 
15 La.App. 132. 

[h] Defective deed is but an ex- 
ecutory contract to convey. Mc- 
Cutchen vy. Klaes, 143 P. 148, 26 Colo. 
App. 374. 

23. Ala.—Chapman v. Glassell, 13 
Ala. 50,48 Am.D.: 41. 

Tll.— Walker v. Douglas, 70 Ill. 445. 


Iowa.—O’Brien v. Paulsen, 186 N. 
W. 440, 192 Iowa 1351. 
La.—Peck v. Bemiss, 10 La.Ann. 


160. 

N.Y.—Tamsen v. Schaefer, 15 N.E. 
781, 108 N.Y. 604; Jackson v. Mon- 
erief, 5 Wend. 26. 

Pa.—McHenry v. Mitchell, 68 A. 
729, 219 Pa. 297; Barnes v. Rea, 68 
A: 836, 219 Pa. 279; Bortz v. Bortz, 48 
Pa. 382, 86 Am.D. 603. 


Tex.—Lipscomb v. Fuqua, 131 S.W. 
1061, 103 Tex. 585 [aff 121 S.W. 193, 


Bp Pex Civ-App: *.535]) Dicken! Viv. 
Cruse, (Civ.App.) 176 S.W. 655; Vin- 
son v. Tee@arter’ &) Bros, (Civ. 


App.) 161 S.W. 49 [error den 166 S.W. 


°363, 106 Tex. 273]. 


Vt.--Dutton v. Davis, 156 A. 531, 
HOSeVite 450. 


Va.—Lynnhaven Beach & Park Co. 
v. Moore, 158 S.E. 896, 156 Va. 683. 


24. I1l.—Walker v. Douglas, 70 Ill. 
445; Curtis v. Root, 20 Ill. 518. 

Iowa.—Cone v. Cone, 92 N.W. 665, 
118 Iowa 458. 

Kan.—Stewart v. Fowler, 15 P. 918, 
37 Kan. 677. 


La.—Clark v. Comford, 12 So. 763, 
45 La.Ann. 502; Thompson v. Duson, 
5 So. 58, 40 La.Ann. 712; Broadwell 
v. Raines, 34 La.Ann. 677; Bennett v. 
Fuller, 29 La.Ann. 663. 

Mo.——Sharp v. Colgan, 4 Mo. 29. 


Neb.—Jackson v. Phillips, 77 N. 
W. 683, 57 Neb. 189. 

N.J.—Steinberg v. Wisisch, 142 A. 
824, 6 N.J.Misc. 819. 

Pa.—Daubert v. Pennsylvania R. 
Co., 26 A. 108, 155 Pa. 178; Seitzinger 
v. Ridgway, 4 Watts & S. 472. 


Philippine.—Barreto, v. Lane, 29 
Philippine 487. 
Tenn.—Topp v. White, 12 Heisk. 


As a general rule, if it appears that 
the contract is not complete but that there is some- 


VENDOR AND PURCHASER 


the surrounding 


upon, or that it 


not executory,?° ! ment.?° 


165; Stidham v. McCarver, (Ch.A.) 57 
SW. 212. 


Tex.—Tayler v. Taul, 32 S.W. 866, 
88 Tex. 665 [aff (Civ.App.) 31 S.W. 
1085]; Seott v. Young, (Civ.App.) 34 
S.W. 978. 


Vt.—Drew v. Bowen, 146 A. 254, 102 
Vt. 124; Waite v. Stanley, 92 A. 633, 
88 Vt. 407, L.R.A.1916C 886. 

[a] Illustration.—A contract pro- 
viding that the ‘seller’ has ‘bar- 
gained and sold” to the “buyer” real 
estate to be paid for in installments 
within a certain time, the buyer hay- 
ing the right to pay the purchase 
price by selling the property and to 
keep the surplus, is an executory con- 
tract, the buyer still having a duty 
to perform in paying for the land. 
Lipscomb v. Fuqua, 131 S.W. 1061, 103 
Tex. 585 [aff 121 S.W. 198, 55 Tex.Civ. 
App. 535). 

{[b] Contract providing for pay- 
ment in installments (1) and for con- 
veyance of title on payment of the 
last installment, is executory until 
conveyance is made. Waite v. Stan- 
ley, 92 A. 633, 88 Vt. 407, L.R.A.1916C 
886. (2) Provision for payment in 
installments as a dependent or inde- 
pendent stipulation see infra § 270. 

25. U.S.—Radger Silver Min. Co. 
v. Drake, 88 E. 48, 31 C.C.A. 378. 

Colo.—Colorado Iron Works v.. Tay- 
lors '55) Pi 942-12 ColovApp, 451! 

3 eee een vy. Mylne, 11 Rob. 

49. 


Minn.—Coates v. Cooper, 140 N.W. 
120, 121 Minn. 11. 


Mo.—Greffet v. Willman, 
459, 114 Mo. 106. 


N.J.—Rogers v. Colt, 21 N.J.Law 18 
{aff 21 N.J.Law 704]. 


N.C.—Ray v. McCulloch, 1 N.C. 606. 


“21 SW. 


Okl1.—Scott-Baldwin Co. v. Mc- 
Adams, dialed: 0ee43 (OKI 61. 

Pa.—Sahl v. Wright, 6 Pa. 433. 

Tex.—Baker v. Westcott, 11 S.W. 


157, 73 Tex. 129; Bryan v. Johnson, 
39 Tex. 31; Fink v. Hough, (Civ.App.) 
153 S.W. 676. 


[a] Rule applied.—After the pur- 
chaser had accepted the land under 
the contract, and the conditions to be 
performed by the vendor had _ been 
complied with or were waived, the 
contract became executed, and vest- 
ed title in the purchaser. Fink v. 
Hough, (Tex.Civ.App.) 153 S.W. 676. 


[b] Security for future contract. 
—Deposit on property was held to 
have been intended as part of the 
price for the purchase of land, and 
not merely to secure the making of a 
future contract of sale. Lindenbaum 
v. Marx, 114 N.Y.S. 772, 62 Misc. 310. 


26. U.S.—Badger Silver Min. Co. v. 
Drake, 88 F. 48, 31 C.C.A. 378. 


La.—Thomson v. Mylne, 11 Rob. 349. 


Minn.—Coates v.* Cooper, 140 N.W. 
120; 121 Minn. 11. 


Mo.—Greffet v. 


Willman, 21 S.W. 
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and it is immaterial that payment or conveyance 
is to be made in the future;’° 
express terms, a contract is in its inception execu- 
tory, it cannot become an executed contract until 
the purchase price has been paid and the owner has 
delivered a deed conveying the land.?? 
certain terms and expressions which, standing alone, 
import an executed contract,?® and others which 
import an executory one; 
terms is by no means conclusive and their actual 
import must always give way to the manifest inten- 
tion of the parties as shown by the entire agree- 


but where, by its 


There are 


29 but the use of such 


459, 114 Mo. 106. 
N.C.—Ray v. McCulloch, 1 N.C. 606. 


Tex.—Bryan v. Johnson, 39 Tex. 31; 
Dealey v. Lake, 131 S.W. 441, 62 Tex. 
Civ.App. 429. 


[a] Reservation of lien to secure 
notes for unpaid purchase money (1) 
does not prevent the contract from 
being executed. Dealey v. Lake, 131 
S.W. 441, 62 Tex.Civ.App. 429. Con- 
tra Anderson v. Silliman, 50 S.W. 576, 
92 Tex. 560; Efron v. Burgower, (Tex. 
Civ.App.) 57 S.W. 306. (2) Vendor’s 
lien generaily see infra § 1073 et seq. 


[b] Verbal contract.—Where a. 
transaction has all the elements of, 
and is treated as, a verbal sale of 
land, and there was an agreement as 
to the price, the terms, and the spe- 
cific property, and the purchaser has 
paid a portion of the purchase price, 
and possession has been tendered and 
accepted, and valuable improvements 
made, it constitutes an executed con- 
tract. American Rio Grande Land & 
Irrigation Co. v. Mercedes Plantation 
Co., (Tex.Civ.App.) 155 S.W. 286 [mod 
on other grounds (Commn.App.) 208 
S.W. 904]. 


27. Miller v. Kemp, 160 S.E. 203, 
157 Va. 178. 


28. Dunn y. Yakish, 61 P. 926, 10 
Okl. 388; Yeary v. Crenshaw, 70 S.W. 
579, 30 Tex.Civ.App. 399. 

[a] “I agree to sell,” coupled with 
a statement of the consideration and 
provisions as to the time of payment 
and giving of possession, indicate that 
the parties deem the agreement a con- 
cluded one. Ives v. Hazard, 4 R.I. 14, 
67 Am.D. 500. 

He Bennett v. Fuller, 29 La.Ann. 


30. Ala.—Chapman y. Glassell, 13 
Ala. 50, 48 Am.D. 41. 


Ill.—Walker v. Douglas, 70 Ill. 445. 


Iowa.—Nunngesser v. Hart, 98 N. 
W. 505, 122 Iowa 647. 


La.—Baldwin v. Morey, 6 So. 796, 


41 lLa.Ann. 1105; Broadwell  v. 
Raines, 34 La.Ann. 677. 
Mass.—Atwood v. Cobb, 16 Pick. 


227, 26 Am.D. 657. 
N.Y.—Jackson v. Moncrieff, 5 Wend, 


26; Jackson v. Clark, 3 Johns. 424; 
ree v. Myers, 3 Johns. 388, 3 Am. 
. 504. : 


Pa.—--McHenry v. Mitchell, 68 A. 729, 
219 Pa. 297, 300; Barnes v. Rea, 68 A. 
836, 219 Pa. 279, 284; Sherman v. Dill, 
4 Yeates 295, 2 Am.D. 408; Neave v. 
Jenkins, 2 Yeates 107; Stouffer v. 
Coleman, 1 Yeates 393. 


Tex.-—Lipscomb v. Fuqua, 131 S.W. 
1061, 103 Tex. 585 [aff 121 S.W. 198, 
55 Tex.Civ.App. 535]. 2 


[a]. Strongest words of convey- 
ance in present tense as inoperative 
to pass estate where other parts of 
the writing evince a contrary inten- 
tion. Nunngesser v. Hart, 98 N.W. 505, 
122 Iowa 647 [quot Warvelle Vendors 
(2a Ed.) § 128]. 
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Promise to sell. 


Sl. See Rev. Code § 2462; Civ. 
Code § 2487; cases infra this note; 
and notes 382, 33. 

[a] Statute construed.—This pro- 
vision is not always to be taken liter- 
ally, but is to be construed in each 
case with reference to the language 
used in the agreement and the sur- 
rounding circumstances. Moreover, 
the application of the law is to be lim- 
ited to promises of sale, there being 
no provision with reference to prom- 
ises to enter into contracts other than 
those of sale. Kaplan v. Whitworth, 
40 So. 723, 116 La. 337. 


{b] Payment and delivery not pre- 
requisites.—An agreement to sell cer- 
> tain land, in which the price and 
terms of payment are specified, is a 
sale within the micaning of the code 
provision that a sale is considered 
perfect between the parties as soon 
as there exists an agreement for the 
object and the price, although the ob- 
ject has not been delivered, nor pay- 
ment made. Long v. French, 13 La. 
PAS ts 


[e] Equivalent to sale.—Herndon 
v. Wakefield-Moore Realty Co., 79 So. 
318, 143 La. 724; Stafford v. Richard, 
46 So. 107, 121 La. 76. 


[d] Agreements construed as 
promises of sale.—Buckman v. Staf- 
ford, Derbes & Roy, 119 So. 701, 167 
La. 540; Powell v. Codifer & Bonna- 
bel, 118 So. 817, 167 La. 97; Southport 
Mill v. Ansley, 106 So. 720, 160 La. 
131; Pruyn v. Gay, 106 So. 536, 159 
La. 981 [rev 2 La.App. 787]; Smith v. 
Hussey, 43 So. 902, 119 La. 32; Kap- 
lan v. Whitworth, 40 So. 7238, 116 La. 
337; Flournoy v. Miller, 38 So. 818, 
114 La. 1028; Broadwell v. Raines, 34 
La.Ann. 677; Succession of Premeaux, 
135 So. 680, 17 La.App. 860; Blade v. 
Young, 8 La.App. 591. 


[e] Agreement construed as sale. 
—T. Aucoin & Sons v. Young, 138 So. 
437, 173 La. 665 [annulling 132 So. 
133, 17 La.App. 642 (setting aside 135 
So. 280)]; Darden v. Kline, 109 So. 
142, 161 La. 618. 


32. Southport Mill v. Ansley, 106 
$0.9720, 260: La. 131:) Pruyn v. Gay, 
106 So. 536, 159 La. 981 [rev 2 La.App. 
787]; Trichel v. Home Ins. Co., 99 So. 
4038, 155 La. 459; Broadwell v. Raines, 
34 La.Ann. 677; Succession of Pre- 
meaux, 135 So. 680, 17 La.App. 360; 
Richardson v. Caloavello, 3 La.App. 
535; Babst v. Hartz, 1 La.App. 498. 


[a] Any agreement for sale of real 
estate, which is not intended to be 
final writing between the parties, but 
is to be followed by another and final 
deed, is a mere promise of sale and 
does not transfer title, unless it clear- 
ly appears that the new deed should 
be only a confirmation of the first, 
and indispensable for the transfer of 
title. Trichel v. Home Ins. Co., 99 
So. 403, 155 La. 459 [quot Southport 
Mill v. Ansley, 106 So. 720, 160 La. 
131; Pruyn v. Gay, 106 So. 536, 159 
La. 981; Succession of Premeaux, 135 
So. 680, 17 La.App. 360; Blade v. 


In Louisiana, under an express 
provision of the civil code, where a promise to sell 
land is vested with the formalities required in con- 
tracts for the sale of land, it amounts to a sale pro- 
vided that there is a reciprocal consent of both par- 
ties as to the thing and as to the price thereof ;** 
under this provision of the code, however, a promise 
of sale differs from a sale in that it does not trans- 
fer the ownership of the property,®? and amounts 
to a sale only in the sense that the contract gives 
the parties the right to demand specifie performance 


ee 


VENDOR AND PURCHASER 
thereof.?3 


General. If the 


the legal title.?° 


Young, 8 La.App. 591]. 


{[b] Sale and promise to sell dis- 
tinguished.—Broadwell v. Raines, 34 
La.Ann. 677. 


[ec] Sale is direct and immediate 
transfer.—Bickham v. Kelly, 110 So. 
637, 638, 162 La. 421. 


33. McMillan vy. Lorimer, 107 So. 
239, 160 La. 400; Pruyn v. Gay, 106 
So. 536, 159 La. 981 [rev 2 La.App. 
787]; Trichel v. Home Ins. Co., 99 So. 
403, 155 La. 459; Lehman v. Rice, 43 
So. 639, 118 La. 975; Southport Mill 
v. Ansley, 106 So. 720; 106 La. 131; 
Yates v. Batteford, 139 So. 37, 746, 19 


La.App. 374; Richardson vy. Caloavel- 
lo,;3 La-App. 535; Babst\v.>Hartz,1 
La.App. 498. 

34. Cross references: 


Contract for sale as breach of condi- 
tion against change of interest see 
Fire Insurance § 285. 

Insurable interest of vendors and pur- 
chasers see Fire Insurance §§ 13, 
14. 


Rights and liabilities between vendor 
and purchaser generally see in- 
fra § 773 et seq. 

35. Smith v. Noble, 191 S.W. 641, 
174 Ky. 15; Garver v. McNulty, 39 Pa. 
473; Aponte v. Ramirez, 17 Porto 
Rico 593; Vélez v. Camacho, 8 Porto 
Rico 35; Ford v. Ford, 124 N.W. 1108, 
24 S.D. 644. 

36. Ala.—Smith v. Gordon, 34 So. 
838, 136 Ala. 495; Chapman v. Glas- 
sell, 13 Ala. 50, 48 Am.D. 41. 


Ark.—Willm v. Dedman, 
361,-172 Ark. 783. 


Cal.—Gaven v. Hagen, 15 Cal. 208; 
Havens v. Alameda County, 157 P. 
821, 30 Cal.App. 206. 

Ga.—Allen v. Smith, 150 S.E. 584, 
169 Ga. 395; Latham v. McLain, 64 
Ga. 320; Boyd v. Lofton, 34 Ga. 494. 

Ill.—National Fire Ins. Co, v. Three 
States Lumber Co., 75 N.E. 450, 217 
Ill. 115, 108 Am.S.R. 239 [aff 119 Il. 
App. 67]. 

Ind.—Drum v. Stevens, 94. Ind. 181. 

Iowa.—Wood v. Schwartz, 236 N.W. 
491, 212 Iowa 462. 


Ky.—Smith v. Noble, 191 S.W. 641, 


290 S.W. 


174 Ky. 15; McGuire v. Whitt, 80 S. 
W. 474, 25 Ky.L. 2275. 
La.—Peck v. Bemiss, 10 lLa.Ann. 


160; McDonald v. Aubert, 17 La. 448. 
Me.—LHaton v. Hmerson, 14 Me. 335. 
Mich.—Yeisley v. Bennett, 80 N.W. 

114, 121 Mich. 422. 

“Miss.—Liverpool, CLC LOS OOVeay: 

Cochran, 26 So. 932, 77 Miss. 348, 78 


Am.S.R. 524; Strickland v. Kirk, 51 
owe 795; Moody v. Farr, 33 Miss. 


Mont.—Wright Land & Investment 
Co. v. Even, 186 P. 681, 57 Mont. 1. 
N.J.—Miller v. Headley, 158 A. 118, 


109 N.J.Eq. 436 [aff 163 A. 665, 112 N. 
J.Eq. 89]. 


N.Y.—Millard v. McMullin, 5 Hun 


[$§ 261-262 | 


[§ 262] 2. Rights and Title of Parties**—a. In 


contract is sufficient in form and 


it appears that it was the intention of the parties 
for it to operate as an absolute conveyance, it will 
pass the title to the lands to the purchaser.*? 
mere contract for the sale of realty does not, how- 
ever, affect the legal title thereto, which remains 
in the vendor until he has executed a conveyance 
sufficient by the law of that jurisdiction to pass 


A 


While in some jurisdictions the 


572 [mod 68 N.Y. 345]; Tabor v. Rob- 
inson, 36 Barb. 483; Ives v. Ives, 13 
Johns. 235. 


N.C.—Derr v. Dellinger, 75 N.C. 300. 


Okl.—Stuart v. Westerheide, 289 P. 
721, 144 OkT> 150. 


Pa.—Dreisbach v. Serfass, 17 A. 
58, 126 Parks 2,s lu RA cob jae cEs 
v.- Ritchey, 29 Pa. 71; Sherman v. 
Dill,, 4A Yeates.-295,. 2=, Am. D:).408= 
Lackow v. McTaggart, 19 Pa.Dist.. 
116; Buckius v. Mettfett, 14 Pa.Dist. 
690. 


Philippine.—Mas v. Lanuza, 5 Phil- 
ippine 457. 

Tenn.—Anderson v. Ingram, 13 Lea 
270; Topp v. White, 12 Heisk. 165. 


Utah.—Smith v. Jones, 60 P. 1104, 
21 Utah 270. 


W.Va.—Taylor v. Russell, 
923, 65 W.Va. 632. 


Que.—Matteau v. Godbout, 32 Que. 
Super. 411. : 


“It will be conceded that it is the 
rule generally that an executory con- 
tract of purchase and sale does not 
have the effect of diverting the legal 
title to the property which may be 
the subject of the contract from the 
vendor, and transferring it to the ven- 
dee.”’ Havens v. Alameda County, 
157 P. 821, 822, 30 Cal.App. 206; 


[a]. Bond to convey upon payment 
of a fixed sum within a certain time, 
and a lease for that time, do not vest 
title in the obligee of the bond. Dana 
v. Petersham, 107 Mass. 598. 


[b] Deposit of conveyance.—Un- 
der an executory contract for the pur- 
chase of land providing for the pay- 
ment of the purchase price in install- 
ments and for forfeiture in case of 
breach, the purchaser in possession 
has only an equitable interest, al- 
though the contract calls for a de- 
posit of the conveyance in escrow. 
Wright Land & Investment Co. v. 
Even, 186 P. 681, 57 Mont. 1. 


[ce] Legal title did not pass to pur- 
chaser under an executory contract 
for the sale and purchase of land, 
with the privilege to resell to the ven- 
dor on payment of a certain price per 
acre. Willm v. Dedman, 290 S.W. 
361, 172 Ark. 783. 


[d] In law (1) the vendor remains 
to all intents the owner of the land 
and the vendee acquires no interest 
whatever therein. Vermont Marble 
Co. v.. Mead, °80 A.) 852,35 Vt.) 200 @) 
The relations of vendor and purchas- 
er under an executory land sale con- 
tract are wholly personal, and give 
rise to actions for damage only. 
Dutton v. Davis, 156 A. 531, 103 Vt. 
450; Vermont Marble Co. v. Mead, su- 
pra. (3) The vendor remains to all 
intents the owner of the property, 
and can convey it free from any legal 
claim or encumbrance. Vermont 
Marble Co. v. Mead, supra. 


[e] In Texas (1) the text rule is 
recognized, Lewis v. Cole, 60 Tex. 
341; Roth vy. Connor, (Civ.App.) 25 


64 S.E. 


Hor later cases, developments and changes in the law see Annotations, same title and section number. 
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purchaser under an executory contract of sale is, 
with varying limitations and exceptions, regarded, 
until performance, as having neither the legal nor 


the equitable title to the property covered by the 


S.W.(2d) 246; Slaughter v. Coke 
County, 79 S.W. 863, 34 Tex.App. 598; 
Cooper v. Mayfield, (Civ.App.) 57 S.W. 
48 [aff 58 S.W. 827, 94 Tex. 107]. (2) 
Before the adoption of the common 


law, an absolute contract for the 
sale of land transferred the title 
thereof. Gainer v. Cotton, 49 Tex. 
101; Secrest v. Jones, 21 Tex. 121; 


Owen v. New York, etc., Land Co., 32 
S.W. 189, 1057, 11 Tex:Civ.App. 284. 


37. See cases infra this note. 


[a] Im Illinois (1) the full text 
rule has been announced in a number 
of cases, the majority of which were 
actions at law. Capps _v. National 
Union Fire Ins. Co., 149 N.E. 247, 318 


Ill. 350 [rev 237 Ill.App. 103]; Budel- 
man v. American Ins. Co., 130 N.E. 
513, 297 Ill. 222; National Fire Ins. 


Co. v. Three States Lumber Co., 75 
N.E. 450, 217 Ill. 115, 108 Am.S.R. 239 
[aff 119 Ill.App. 67]; Gall v. Stoll, 102 
N.E. 225, 259 Ill. 174; Chappell v. Mc- 
Eenieht, pelO Spode BOte oD att cee 
Brewery v. Kostner, 203 Ill.App. 416. 
(2) It has also been said that from 
the making of an absolute contract 
of sale land is regarded in equity as 
the property, of the vendee (Lombard 
v. Chicago Sinai Congregation, 64 Ill. 
477), (3) and that the doctrine of 
equity is that the vendor is regarded 
as a trustee for the purchaser who is 
regarded as an equitable owner (Mie- 
dema v. Wornhouadt, 123 N.E. 596, 288 
Tll. 587; Chessen v. Morick, 260 Ill. 
App. 1). (4) Where the purchaser 
performs all the acts necessary to en- 
title him to a deed, he has an equita- 
ble title and may compel a convey- 
ance. Chappell v. McKnight, 108 Ill. 
570; Felgar v. Bolen, 183 Ill.App. 284. 
(5) It is a general rule that when 
a purchaser has paid the full pur- 
chase price, his equitable rights are 
complete and there: is nothing left 
in the vendor but the naked legal ti- 
tle, which he holds in trust for the 
purchaser. Pullman Car & Mfg. Cor- 
poration yv. Stroh, 182 N.E. 399, 349 
Tll. 492. (6) On payment of the pur- 
chase price and entry in possession, 
the purchaser takes equitable title. 
Snell v. Hill, 105 N.E. 16, 263 Ill. 211; 
Fall v. Snell, 102 N.E. 225, 259 Ill. 174, 
Matthews v. Kerfoot, 47 N.E. 859, 167 
Ty 313. 


[b] In louisiana an agreement 
that a sale shall be made, by means 
of a notarial act, to be thereafter ex- 
ecuted, provided certain conditions, 
specified or well understood, should 
be fulfilled, does not operate as a 
change of title. Page v. Loeffler, 84 
So. 194, 146 La. 890, 22 A.L.R. 568. 


[ec] In Oklahoma (1) a contract 
for a sale of real estate in futuro does 
not in itself create an equitable title 
in the vendee (Parks y. Classen Co., 9 
P.(2d) 432, 156 Okl. 43 [dist Dunn v. 
Yakish, 61 P. 926, 10 Okl. 388 on the 
ground that in that case the language 
of the contract imported a binding 
contract of sale then executed and 
consummated]), (2) and a purchaser 
under a contract to convey at some 
future date on the purchaser’s per- 
formance of certain conditions, such 
as the payment of the purchase price, 
has no equitable interest in the prop- 
erty prior to his performance of, or 
offer to perform, the acts necessary 
to entitle him to a conveyance (Cul- 
lins v. Elerick, 236 P. 886, 110 Okl. 
132; Lansford v. Gloyd, 215 P. 198, 89 
Okl. 232; Bartlesville Oil & Improve- 
ment Co. v. Hill, 121 P. 208, 211, 30 
Okl. 829). (3) It has, on the other 
hand, been held that a bona fide con- 


tract made for a valuable considera- 
tion vests the equitable interest in 
the vendee from the time of the ex- 
ecution of the contract (City Guaran- 
ty Bank of Hobart v. Boxley, 270 P. 
69, 132 Okl. 183; Scott-Baldwin Co. v. 
McAdams, 141 P. 770, 43 Okl. -161; 
Adams v. White, 139 P. 514, 40 Okl. 
535), (4) and in a number of cases 
vendees have been heid to be equita- 
ble owners under contracts for the 
sale of real estate (Ware vy. Hall, 243 
P. 740, 116 Okl. 70; Akers v. Brooks, 
229 P. 5644, 103 Okl. 98; Wilson v. 
Bombeck, 134 P. 382, 38:Okl. 498; 
Fouts v. Foudray, 120 P. 960, 31 Okl. 
221; Speicher v. Lacy, 115 P. 271, 28 
Okl. 541, 85 L.R.A.N-S. 1066; Dunn v. 
Yakish, 61 P. 926, 10 Okl. 388). 


{d] In South Dakota (1) a distinc- 
tion has been drawn between the equi- 
table interest which the purchaser 
may have prior to complete perform- 
ance on his part, as, for example, 
after payment of part of the purchase 
price, and the equitable title which it 
is held does not become vested in the 
purchaser until full payment of the 
purchase price or other fulfillment of 
the conditions of the contract. Wyatt 
v. Meade County Bank, 166 N.W. 423, 
40 S.D. 111; Sweet v. Purinton, 166 N. 
W. 161, 40 S.D. 17; Phillis v. Gross, 
164 N.W. 971, 39 S.D. 434; Reid v. 
Gorman, 158 N.W. 780, 782, 37 S.D. 
314. (2) Under this view the pur- 
chaser under an executory contract 
has a vested equitable interest. Pir- 
rung v. Blankenburg, 230 N.W. 219, 57 
S.D.. 45; Reid v. Gorman, supra; 
Phillis v. Gross, 148 N.W. 373, 32 S. 
D. 438. (3) “This interest which 
. . . [the purchaser] had in said 
land, by virtue of such contract, is 
sometimes spoken of as an equitable 
title. We think this term inaccurate, 
and that there never can, strictly 
speaking, be any ‘equitable title’ ex- 
cept where there is a present right in 
the person vested with the ‘legal ti- 
tle’; in other words, there can be 
no equitable title until, by fulfillment 
of the covenants of the contract, the 
vendee has become equitably entitled 
to the legal title. .-: . However, 
it makes very little difference wheth- 
er we speak of this interest held by 
the vendee as an equitable estate or 
an equitable title.’ Reid v. Gorman, 


supra. 
[e] In Utah the text rule has been 
announced. Smith v. Jones, 60 P. 


1104, 21 Utah 270 [quot Chappell v. 
McKnight, 108 Ill. 570]. 


{f] In Washington (1) a contract 
for the sale of land, while it remains 
executory and forfeitable, creates no 
interest in the land in the purchaser 
and he has no legal or equitable title 
to, or interest in, the land until the 
contract has been fully performed. 
Mill & Mine Supply Co. v. Clear Lake 
Lumber Co., 264 P. 714, 146 Wash. 
697; Bank of California Nat. Ass’n 
v. Clear Lake Lumber Co., 264 P. 705, 


146 Wash. 5438; Norman v. Leven- 
hagen, 253 P. 118, 142 Wash. 372; In 
re Kuhn’s Estate, 233 P. 2938, 132 


Wash. 678 [op corrected on other 
grounds 236 P. 568, 185 Wash. 693]; 
Surry v. Baker, 231 P. 791, 132 Wash. 
188; Schaefer v. E. F. Gregory Co., 
192 P. 968, 112 Wash. 408. But see 
Taylor v. Interstate Inv. Co., 135 P. 
240, 75 Wash. 490 (where a bond for 
a deed was construed to give the ven- 
dee the equitable title). (2) How- 
ever, the interest in the property re- 
maining in the vendor is an encum- 
bered title and is a legal title subject 
to be defeated absolutely by a per- 


contract,?” the rule ordinarily announced is that a 
binding contract for the sale and purchase of lands 
vests an equitable title thereto in the purchaser** 


formance of the contract on the part 
of the purchaser and subject to be 
reinstated in full on a breach of the 


contract. Culmback v. Stevens, 291 
P7705, 158. Wash. 675. (3), 9 An vex- 
ecutory contract to convey lands, 


with conditional license to cut and re- 
move timber, conveys no title to land. 
Bank of California Nat. Ass’n v. Clear 
Lake Lumber Co., 264 P. 705, 146 
Wash. 543; Mill & Mine Supply Co. v. 
Clear Lake Timber Co., 264 P. 714, 146 
Wash. 697. (4) Where the contract 
has been performed by the vendee, he 
has an equitable title. Pratt v. 
Rhodes, 253 P. 640, 256 P. 503, 142 
Wash. 411. (5) The holder of an 
option to purchase real property, who 
has fully executed the contract by 
payment of the purchase price, al- 
though receiving no deed theerfor, be- 
comes vested with the equitable title 
to the land, such title relating back 
to the date of the option. Crowley 
v. Byrne, 129 P. 113, 71 Wash. 444. 

38. U.S.—Commissioner of _ Inter- 
nal Revenue v. Swift, 54 F.(2d) 746; 
Rexford v. Southern Woodland Co., 
298 F. 295 [aff 225 F. 1022, 140 C.C.A. 
613]; Laughlin v. North Wisconsin 
Lumber Co., 176 F. 772 [aff 193 F. 367, 
113 C.C.A. 291]; Smith v. Burnham, 
22 F.Cas.No. 13,019, 3 Sumn. 435. 

Ala.—J. A. Owens & Co. v. Bianks, 
144 So. 35, 225 Ala. 566; Love iv. 
Butler, 30 So. 735, 129 Ala. 531; Wim- 
bish v. Montgomery Mut. Bldg., etc., 
Assoc., 69 Ala. 575. 

Ariz.—Cerro Cobre Development Co. 
v. Duvall, 147 P. 695, 16 Ariz. 485. 

Ark.—Corecorren v. Sharum, 217°S. 
W. 803, 141 Ark. 572; Hill v. Heard, 
148 S.W. 254, 104 Ark. 23, 42 L.R.A.N. 
S. 446, Ann.Cas.1914C 403. 

Cal.—In re Dwyer’s Estate, 115 P. 
235, 159 Cal. 664; Baldwin v. Morgan, 
50 Cal. 585; Rhodes v. Bush, 8 P.(2d) 
542, 121 Cal.App. 137; Orange Cove 
Water Co. v. Sampson, 248 P. 526, 78 
Cal.App. 334; Lewis v. Hall, 176 P. 
171, 38 Cal.App. 329; Havens v. Ala- 
meda County, 157 P. 821, 30 Cal.App. 
206; McGinn v. Wiley, 141 P. 49, 24 
Cal.App. 303. 

Colo.—Connecticut Fire Ins. Co. v. 
Colorado Leasing, Min. & Mill. Co., 116 
P. 154, 50 Colo. 424, Ann.Cas.1912C 
597: Marvin v. Stimpson, 46 P. 673, 
23 Colo. 174. 


Conn.—Rienzo v. Cohen, 152 A. 394, 
112 Conn. 427; Grippo v. Davis, 104 A. 
165, 92 Conn. 698. 


Del.—Matthes v. Wier, 84 A. 878, 
10 Del.Ch. 63; Ehrenstrom v. Phillips, 
(CHUAN Sis 


D.C.—Lenman v. Jones, 33 App.D.C. 
Tikafl 324SiCte 185 22200 S mb Loos Le 
Ed. 89]. 


Ga.—Carter v. Johnson, 119 S.E. 22, 
156 Gai’ 207. 


HawaiiimLathrop v. Wood, 1 Ha- 
waii 75. 

Ind.—Deputy v. Mooney, 97 Ind. 463. 

Iowa.—Knapp v. Baldwin, 238 N.W. 
542, 213 Iowa 24; Johnson v. Smith, 
231 N.W. 470, 210 Iowa 591; Durband 
v. Ney, 191 N.W. 385, 196 Iowa 574; 
O’Brien v. Paulsen, 186 N.W. 440, 192 
Iowa 1351; McCreary v. McGregor, 
167 N.W. 633, 183 Iowa 7382; In re 
Boyle’s Estate, 134 N.W. 590, 154 Iowa 
249, 38 L.R.A.N.S. 420; Allen v. Ad- 
ams, 143 N.W. 1092, 102 Iowa 300. 


Kan.—Lasley v. Stout, 186 P. 249, 
90 Kan. 712; Douglas County v. Union 
Pac. R. Co., 5 Kan. 623. 


Ky.—Wheeler y. Gahan, 


267 S.W. 


74 [66 CI) 
227, BOG Wy, 866; MeDowell vy, Hollo- 
Well, IL SW. 815, 178 Ky. 643; Me- 


Owi~pe vw Whitt, 80 8.W. 474, 25 Ky. L. 
YY eh 


aa Weal v. Meknight, 84 So, 4384, 
110 Ta, 266, 

Me Wubbard v. Johnson, 77 Me, 
1S9; Linsoott we Buek, 83 Me, 630; 
Shaw wo Wise, 10 Me, 118, 

Ma MoRae v. MeRae, 27 A, 10388, 
S Mad, 270; Brewer v, Herbert, 96 
Amd) 682, 80 Med. 801: Hampson v, 
Wdelwon, 8 Am), 680, 2 HarrnkJd, 66; 


Welly \. Greenfield, 2 Marrn.a&M. 121, 

Mars Waatman Marble Co. v. Ver- 
Mont Marble Co, 128 Ni. 177, 286 
Mase, 188) Beleh v. Hooper, 119 Mass 
S8, 
’ Genyk vw Nagrich, 2387 NW. 
255 Mieh, 189; Craig vv Black, 
2B9 NW, 411, 849 Mieh, 485; Heppner 
VW. Syvaith, 218 N.W, 119, 288 Mich. 245; 
Mooper Vv. Van Husen, 638 NW. 622, 
105 Mich, 592 

Minn Minnesota 
ASS’!R W Closes, 234 
Minn, 452; Benjamin v. 
NAW. #08, 164 Minn, 69, 35 A, GR, 
9%; Randall vy. Constans, 23 


28 N.W. 630, 
$3 Minn, 329; Groff v. Ramsey, 19 
Minna, 44, 


Miss, 


Moni, 
os, Wa 


Ruilding & Loan 
NW. 872, 182 
Savage, 191 

, 


Moody v. Farr, 33 Miss, 192. 

Wandell yw Johnson, 227 PB. 
Mont, %3; Stritzel-Spaberg 
amber Co. vy. Edwards, 144 P. 772, 
SO Mont. 49, 

Neb.—Jewett v. Black, 82 N.W. 375, 
60 Ned Wehn v. Fall, 76 N.W, 
13, 58 Neb. 547, 70 Am.S.R. 897; Hen- 
Barker, 68 NW. 581, 49 Neb. 
Gardels v. Rloke, 54 N.W. 834, 
$6 Neb. 498; Dorsey v. Hall, 7 Neb. 
450. 

N.Go—MeGreror v. Putney, 71 A. 
228, YO NG. 118, Ann,.Cas.1912A 193; 
Marston v. Oszrood, 88 A, 878, 69 N, 
w, 96, 

99 


Haughwout v. Murphy, 22 N. 
546; Huffman vy. Hummer, 17 
og. 267; Crawford v. Bertholf, 


J. Ha 
NSE 

1 NVJVBq, 458. 

NY —Carthage Tissue Paper Mills 
vw. Carthage, 98 N.E. 60, 200 N.Y. 1; 
Beckrich v. North Tonawanda, 64 N. 
B. 6, 171 N.Y. 292; Brown v. Crabb, 
d1 NVE. 306, 156 N.Y. 447; Fruhauf 
v. Bendheim, 28 NE. 417, 127 NY 
>SV¥; Worrall v. Munn, 88 NVY. 
Dygert vy. Remerschnider, 32 N.Y. 629 
Jaf 39 Barb. 417]; 
man, 208 N.Y.S. 734, 312 App. Div. 631; 
Riapp vy. Dealy, 211 NVY.S. 22, 218 
App. Div. 523; In re Edgewater Road 
in City of New York, 122 N.Y.S. 931, 


7] 


Q. 


138 App. Div. 208 [aff 98 NE. 1120, 199 
NY. 560] Clarke v. Long Island 
Realty Co., 110 NVY.S. 697, 126 App. 


Div, 282; Teller .v. Schulz, 108 N.Y.S. 
S25, 123 App.Div. SS3$;. Young v. Ov- 
erbaugch, 27 N.Y.S. 5538, 76 Hun 158; 
Saaman vy. Van Rensselaer, 10 Barb. 
$6; Swartwout v. Burr, 1 Barb. 495; 
Parsons v. Coburn, 2 Thomps.&C. 324; 


Lowenstein v. Reikes, 251 N.Y.S. 618, 
140 Mise. 645; Hopkins v. Tinkle- 
panugch, 247 N.Y.S. 486, 189 Mise. 127 


[aff 251 N.Y.S. 1019, 234 App. Div. 728]; 
Persico v. Guernsey, 220 NVY.S. 689, 
129 Misc. 190 [aff 225 NVY.S. 890, 222 
App. Div. 719]; Rochester Yacht Club 
Co. v. Rochester Boat Works, 212 N. 
WS.572, 126 Misc. $809; Conners v. 
Winans, 204 N.Y.S. 142, 122 Misc. 824; 
Marvin v. Bernheimer, N.Y.S: 915, 


a¢ 


38 Mise. 344; Champion v. Brown, 
6 Johns.Ch. 398; Livingston v. New- 
kirk, 3 Johns.Ch. 312. 


N.C.—Derr v. Dellinger, 75 N.C. 800; 
Scarlett v. Hunter, 56 N.C. 84. 

Ohio.— Berndt v. Lusher, 178 N.E. 
14, 40 Ohio App. 172; State v. Steven- 
son, 177 N.B. 247, 39 Ohio App. 335; 
Franklin Finance Co. v. Bowden, 172 


VENDOR AND PURCHASER 


N.. 698, 86 Ohio App. 19. 


Or.—Wright v. Chilcott, 121 P. 895, 
122 P. 765, 61 Or. 561; Miles v. Hem- 


enway, 111 FP.» 696, 59. Or. 318 [rev 
on other grounds 117 P. 273, 59 Or. 
818]; Collins y. Creason, 106 P. 445, 
65 Or. 624; Burkhart v. Howard, 12 
iO) hak eee Os 

Pa,—Dreisbach v. Serfass, 17 A. 513, 
126 Pa. 32, 8 L.R.A. 886; Siter, etc, 
Co's App., 26 Pa, 178; Kerr v. Day, 53 


Am.D, 626, 14 Pa. 112; ‘Richter 
Selin, 8 Serg.&R. 425; Klopfenstein v. 
Chadbourne, 161 A. 642, 105 Pa.Super. 
580; City of Philadelphia v. Myers, 
157 A. 18, 102 Pa.Super. 424; Buckius 
v. Mettfett, 14 Pa.Dist. 690; Greaves 
v. Gamble, Leg.Gaz.Rep. 1. 

8.C.—Mimnaugh v. Baker, 98 S.E. 
sot, dll S.C.’ 490°" Singleton’ v. -Cut- 
tino, 92 S.H. 1046, 107 S.C. 465; Mitch- 
ell v. Hamilton, 82 S.E. 425, 98 S.C. 
289, 

Tenn.—Lafferty  v. 
Swan 128; Skaggs v. Kelly, 
42 S.W. 275. 

Vt.—Ainger v. Webster, 82 A. 666, 
85 Vt. 446; Paine v. McDowell, 41 A. 
1042, 71 Vt. 28, 


Va.—Sale v. Swann, 120 S.E. 879, 
188 Va. 198; Robinson v. Shepard, 120 
S.B. 265, 1387 Va. 687. 


W.Va.—Taylor v. Russell, 64 S.E. 
9238, 65 W.Va. 682; Camden v. Dewing, 
84 S.B. 911, 47 W.Va. 314, 81 Am.S.R. 
91 

Hng.—Pollexfen v. Moore, 3 Atk. 
272, 26 Reprint 959; Green v. Smith, 
1 Atk, 572, 26 Reprint 360; Revell v. 
Hussey, 2 Ball&B. 288, 12 Rev.Rep. 
87; Farrar vy. Winterton, 5 Beav. 1, 49 
Reprint 476; Harford v. Purrier, 1 
Madd. 532, 56 Reprint 195; Cass v. 
Rudele, 2 Vern. 280, 23 Reprint 781; 
Rose vy, Cunynghame, 11 Ves.Jr. 550, 
82 Reprint 1202; Paine v. Meller, 6 
Ves.Jr. 849, 81 Reprint 1088. 


Man,—Fenson vy. Shore, 22 Man. 595. 


fa] “The law is well settled that a 
vendee who enters into possession of 
real estate under a land contract be- 
comes the equitable owner of the 
property as long as the land contract 
remains in force.’’ State v. Steven- 
son, 177 N.E. 247, 248, 39 Ohio App. 
835. 

[ob] UWnder installment contract (1) 
the purchaser holds the equitable ti- 
tle. Wood v. Schwartz, 236 N.W. 491, 
212 Towa 462. (2) Provision for pay- 
ment in installments as dependent or 
paaon sBaene stipulation see infra § 


270. 


{c] Deposit of deed in escrow with 
contract.—HFor the reason that a pur- 
chaser acquires his interests solely 
through the contract, deposit of a 
deed in escrow with the contract with 
instructions that it be delivered only 
when the purchaser had fully com- 
plied with the conditions of the con- 
tract was unnecessary to the vesting 
of the equitable title in the purchaser. 
Orange Cove Water Co. v. Sampson, 
248 P. 526, 78 Cal.App. 334. 

[ad] When full purchase price has 
been paid (1) it is not necessary to 
have a deed conveying the legal es- 
tate to complete the equitable estate 
in the purchaser. Anania y. Serenta, 
LTO Ate Sod 20 eo. Ais od US Cee AL 
deed is but a formal acknowledgment 
of the fee.” Anania v. Serenta, supra. 


fe] Rule applied.—Where a gran- 
tor, on breach of condition, elects to 
declare a forfeiture and with the gran- 
tor’s consent reénters and conveys 
the land by title bond to a third per- 
son, who pays value, the third per- 
son acquires an equitable title, which 
cannot be affected by subsequent ef- 
forts of the grantor to waive the 
forfeiture. Lowe vy. Stepp, 116 S.W. 


Whitesides, 1 
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[f] In Missouri (1) the text rule 
has been approved (Lambert vy. St. 
Louis, ete., R.' Co., 111 S.W. 550, 212 
Mo. 692; Block v. Morrison, 20 S.W. 
340, 112 Mo. 343; Standard Oil Co. vy. 
Dye, 20 S.W.(2d) 946, 223 Mo.App. 
926; Manning v. North British, etc., 
Ins. Co., 99 S.W. 1095, 123 Mo.App. 456; 
Majors v. Maxwell, 96 S.W. 731, 120 
Mo.App. 281), (2) particularly where 
the purchase money has been paid in 
whole or in part (Lambert v. St. Lou- 
is, etc., R. Co., supra; Beckmann v. 
Beckmann, (App.) 58 S.W.(2d) 490), 
(3) although the purchaser may be 
out of possession (Manning v. North 
British? ete. Ins) Co 990 Suw, | Loge: 
123 Mo.App. 456). (4) Acccrding to 
another view, the equitable title of the 
purchaser under contract of sale 
arises, if at all, through performance 
or an unconditional tender of perform- 
ance on his part (Wright v. Lewis, 19 
S.W.(2d) 287, 323 Mo. 404), (5) as, 
for example, through payment or ten- 
der of the purchase money (Congrega- 
tion B’nai Abraham v. Arky, 20 S.W. 
(2d) 899, 323 Mo. 776), (6) and, where 
the purchaser merely holds a con- 
tract binding the vendor to execute a 
deed on payment of the purchase 
money, so long as the purchase mon- 
ey remains unpaid, it cannot be said 
that the purchaser owns either the 
legal or the equitable estate (Standard 
Leather Co. v. Mereantile Town Mut. 


Ins. Co., 111 S.W. 631, 131 Mo.App. 
701). 
[g] In Texas (1) the grantee’s 


rights to land under an executory con- 
tract of sale are simply to acquire 
title to the land by complying with 
the contract (Masterson v. Pullen, 
(Civ.App.) 207 S.W. 537; Fullerton v. 
Scurry County, (Civ.Avp.) 143 S.W. 
971), (2) as by payment of the pur- 
chase price (Fullerton vy. Scurry Coun- 
ty, (Civ.App.) 143 S.W. 971); (3) and 
the superior title rests in the vendor 
until such compliance (Taylor v. 
Turner, (Civ.App.) 230 S.W. 1031; R. 
B. Godley Lumber Co. v. C. C. Slaugh- 
ter” Coch) (CinzApp> = 202) SawereeGaes 
Reyes v. Kingman Texas Implement 
Co., (Civ.-App.) 188 S.W. 450; Ivy v. 
Pugh, (Civ.App.) 161 S.W. 939; Vin- 
son v. W. T. Carter & Bro., (Civ.App.) 
161 S.W. 49 [error den 166 S.W. 363, 
106 Tex. 273]; Fullerton v. Scurry 
County; «(Civ.App:). 143° -S:W.., 97h): 
(4) The legal title remains in the 
vendor until all the purchase money 
is paid. Payne v. Beaumont, (Civ. 
App.) 245 S.W. 94; Stratton v. West- 
chester Fire Ins. Co. of New York, 
(Civ.App.) 182 S.W. 4 (where lien is 
expressly reserved); Oliver v. Bor- 
den, (Civ.App.) 145 S.W. 656. (5) The 
purchaser has an equitable interest 
(Summerhill v. Hanner, 9 S.W. 881, 
72 Tex. 224; Alworth v. Ellison, (Civ. 
App.) 27 S.W.(2da) 639; Sanderson v. 
Wellesford, 116 S.W. 382, 53 Tex.Civ. 
App. 6387; Slaughter v. Coke County, 
79 S.W. 868, 34 Tex.Civ.App. 598), 
(6) and upon payment of the consid- 
eration and the giving of posses- 
sion has an equitable title supe- 
rior to the legal title of the ven- 
dor (Masterson v. Pullen, (Civ.App.) 
207 S.W. 537). (7) The vendee, un- 
der a valid contract to convey land, 
for which the consideration is paid, 
has an equitable title against which 
vendor’s legal title cannot prevail. 
Mondragon v. Mondragon, 257 S.W. 
215, 113 Tex. 404 [mod (Civ.App.) 239 
S.W. 650]. (8) When the purchase 
money has been paid, the vendor holds 
the legal title in trust for the vendee. 
Attebury v. Burnett, 102 Tex. 118, 
113 S.W. 526. (9) If the contract is 
in its inception expressly conditional, 
the transfer of the equitable estate 
takes place on its becoming absolute 
by the performance of the condition. 


Por later cases, developments and changes in the law see Annotations, same title and section number, 
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from the time of the execution of the contract.®° 
It does not depend on a conveyanee,*® and, in order 
that equitable title may vest, it is not necessary that 
the price be paid or that possession be given.*! 


Northern Texas Realty & Construc- 
tion Co. v. Lary, (Civ.App.) 136 S.W. 
843. (10) The legal or paramount ti- 
tle or superior right to the land, as 
it is variously named, which remains 
in the vendor under an executory con- 
tract for the sale of land, is not a 
beneficial interest in the land. Roth 
v.- Connor, (Civ.App.) 25 -S.W.(2d) 
246. (11) It is simply a security for 
payment by the purchaser of unpaid 
purchase money or the performance of 
any unperformed obligation. Brown 
v. Canterbury, 104 S.W. 1055, 101 Tex. 
86, 130 Am.S.R. 824; Roth v. Connor, 
supra. (12) Further, it has been held 
that, although the legal title does not 
pass to the vendee under a contract 
of sale until actual delivery of a deed 
to the property, still the vendee when 
he goes into possession of the prop- 
erty is invested with the equitable 
title from the date of the contract or, 
in any event, from the date when 
he takes possession. Rives v. James, 
(Civ.App.) 3 S.W.(2d) 932. 

Purchaser’s lien see infra §§ 1583- 
1595. 

39° U.S.—In re Ben Boldt, Jr., Flor- 
al Co., 37 F.(2d) 499; Lane v. Ludlow, 
14 F.Cas.No, 8,052, 2 Paine 591. 


Ala.—Bay Minette Land Co. v. Sta- 
pleton, 139 So. 342, 224 Ala. 175. 


TIowa.—Johnson v. Smith, 231 N.W. 
470, 210 Iowa 591. 


Kan.—Gilmore v. Gilmore, 57 P. 505, 
60 Kan. 606. 

Minn.—Shrailberg v. Hanson, 163 N. 
W. 10382, 188 Minn. 80. 

Mont.—Whorley v. Patton-Kjose 
Co., 5 P.(2da) 210, 90 Mont. 461. 

Neb.—Wehn v. Fall, 76 N.W. 13, 55 
Neb. 547, 70 Am.S.R. 397. 


N.Y.—Lee v. Pruyn Lumber & Sup- 
ply Co., 169 N.Y.S. 9038, 102 Misc. 455. 


Pa.—Siter’s Appeal, 26 Pa. 178. 


S.C.—Outlaw v. Barnes, 94 S.E. 868, 
1080S.C. 451. 

“WMquity generally regards a con- 
tract of sale as immediately passing 
the beneficial interest in the property 
to the vendee.”’ Wheeler v. Gahan, 
267 S.W. 227, 206 Ky. 366, 368. 


“It seems to be well settled that 
when articles of agreement are en- 
tered into for the sale and purchase 
of land, the purchaser is considered 
the owner in equity of the land, sub- 
ject to the payment of the purchase- 
money.” Siter’s Appeal, 26 Pa. 178, 
180 [quot Gilmore v. Gilmore, 57 P. 
505, 506, 60 Kan. 606]. 


[a] Effect of subsequent agree- 
ment.—The equitable title of the pur- 
chaser is not destroyed by a subse- 
quent agreement between the parties 
relating to their interest in the land 
where it makes no change in the terms 
of the contract, and does not affect 
the rights of the vendor. Orange 
Cove Water Co. v. Sampson, 248 P. 
526, 78 Cal.App. 334. 


40. Johnson v. Smith, 
470, 210 Iowa 591. 


41. U.S.—Lane v. Ludlow, 
Cas.No. 8,052, 2 Paine 591. 
Iowa.—Johnson y. Smith, 231 N.W. 
470, 210 Iowa 591. 
. McKnight, 34 So. 434, 


231 N.W. 
14 F. 


110 La. 256. 


Md. 
160 Md. 392. 


Neb.—Wehn v. Fall, 
Neb. 547, 70 Am.S.R. 


[66 C. 


76 N.W. 18, 55 
397. 


J.— 45] 
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The 


N.Y.—Parsons v. Coburn, 2 Thomps. 
&C. 324. 

Pa.—Siter’s Appeal, 26 Pa. 178. 

[a] Rule stated.—‘A contract for 
land, bona fide made for a valuable 
consideration, vests the equitable in- 
terest in the vendee from the time 
of the execution of the contract, al- 
though the money is not paid at that 
time.” Caltrider v. Caples, 153 A. 445, 
447, 160 Md. 392. 

42. U.S.—Commissioner of Inter- 
nal Revenue v. Swift, 54 F.(2d) 746; 
In re Ben Boldt, Jr., Floral Co., 37 
F.(2d) 499; Laughlin v. North Wis- 
consin Lumber Co., 176 F. 772 [aff 193 
HOw leo Ci@e Ani 29arte 


Cal.—Ellis v. Jeans, 7 Cal. 409; 
Orange Cove Water Co. v. Sampson, 
248 P. 526, 78 Cal.App. 334. 

Fla.—Marion Mortg. Co. v. Grennan, 
143 So. 761; Miami Bond & Mortgage 
Co-v= Bell, 13'3'°S0. 547, 101, Ma. 1291; 
Schmidt v. Kibben, 132 So. 194, 100 
Fla. 1684. 


Ga.—Holbrook v. Adams, 144 S.E. 
657, 166 Ga. 871; Carter v. Johnson, 
119 S.E: 22, 156 Ga. 207; Buck v. Du- 
vall, 72 S.H. 44, 9 Ga.App. 656. 


Ind.—Kimberlin y. Templeton, 102 
N.E. 160, 55 Ind.App. 155. / 
: 238 N.W. 
542, 213 Iowa 24; Wood v. Schwartz, 
236 N.W. 491, 212 Iowa 462; Johnson 
v. Smith, 231 N.W. 470, 210 Iowa 591; 
Fowler v. Dieleman, 185 N.W. 79, 192 
Iowa 563; McCreary v. McGregor, 167 
N.W. 6338, 183 Iowa 732; Wolfe v. 
Iowa Ry. & Light Co., 155 N.W. 324, 
BS Iowa 277, 178 Iowa 1. 


y.—Benjamin v. Dinwiddie, 10 S. 
Ww. Wa 620, 226 Ky. 106. 


Md.—Kinsey v. Drury, 126 A. 125, 
146 Md. 227. 

Mass.—Barrell v. Britton, 138 N.E. 
579, 244 Mass. 273, 28 A.L.R. 1065. 

Mich.—Genyk v. Nagrich, 237 N.W. 
525, 255 Mich. 189; ‘Craig. v. Black, 
229 N.W. 411, 249 Mich. 485; Hooper 
v. Van Husen, 63 N.W. 522, 105 Mich. 
592. 

Minn.—Minnesota Building & Loan 
Ass’n v. Closs, 234 N.W. 872, 182 Minn. 
452; Mark v. Liverpool & London & 
Globe Ins. Co., 198 N.W. 10038, 159 
Minn. 315, 38 A.L.R. 310; Benjamin 
v. Savage, 191 N.W. 408, 154 Minn. 159, 
35 A.L.R. 97; Shraiberg v. Hanson, 
163 N.W. 1032, 138 Minn. 80. 


Mont.—Kern v. Robertson, 
(2d) 565, 92 Mont. 283. . 


Neb.—Jewett v. Black, 82 N.W. 375, 
60 Neb. 178. 


N.H.—McGregor v. Putney, 71 A. 
226, 75 N.H. 113, Ann.Cas.1912A 193. 


N.Y.—Klapp v. Dealy, 211 N.Y.S. 22, 
213 App.Div. 523; Moore v. Taylor, 
161 N.Y.S. 480, 175 App.Div. 37 [rev 
157 N.Y.S. 921]; In re Edgewater 
Road in City of New York, 122 N.Y.S. 
931, 188 App.Div. 203 [aff 93 N.B. 1120, 
199 N.Y. 560]; Clarke v. Long Island 
Realty Co., 110 N.Y.S. 697, 126 App. 
Div. 282; Persico v. Guernsey, 220 
N.Y.S. 689, 129 Misc, 190 [aff 225 N. 
Y.S. 890, 222 App.Div. 719]; Brownell 
v. Board of Education of Inside Tax 
Dist. of City of Saratoga Springs, 204 
N.Y.S. 150, 123 Mise. 64 Laff 206 N.Y. 
S. 887, 211 App.Div. 823 (rev on other 
grounds 146 N.E. 630, 239 N.Y. 369, 
37 A.L.R. 1319, and rearg den 148 N.E. 
W1id,- 240 N:Y. 575)]; In re Boshart’s 
Estate, 177 N.Y.S. 567, 107 Misc. 697 
[aff 177 N.Y.S. 574, 188 App.Div. 788]; 
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vendor retains the legal title but only as security 
for the purchase money,**® and the purchaser is re- 
garded generally in equity as the owner,** and is 
vested with practically all the rights and obliga- 


In re Ashback’s Estate, 169 N.Y.S. 
1058, 103 Misc. 147; Lee v. Pruyn 
Lumber & Supply Co., 169 N.Y.S. 903, 
102 Mise. 455. 


N.C.—Scarlett v. 
84. 


N.D.—Thompson Yards v. Bunde, 
196 N.W~ 312, 50 N.D. 408, 30 A.G.R. 
538; Semmler vy. Beulah Coal Mining 
Co., 188 N.W. 310, 48 N.D. 1011. See 
In re Boshart’s Estate, 177 N.Y.S. 567, 
107 Mise. 697 [aff 177 N.Y.S. 574, 188 
Seri 788] (stating North Dakota 
rule). 


Ohio.—Berndt v. Lusher, 178 N.E. 
14, 40 Ohio App. 172; Williams v. 
Johns, 170 N.E. 580, 34 ‘Ohio App. 230; 
State v. Stevenson, 177 N.E. 247, 29 
Ohio App. 335. 


Or.—Lyons v. Chaffee, 154 P. 688, 
79 Or. 485; Miles v. Hemenway, 111 
P. 696, 117 P. 273, 59 Or. 318; Flana- 
gan v. Great Cent. Land Co., 77 P. 485, 
45 Or. 335; Burkhart v. Howard, 12 
PROT ITL Ores9: 


Pa.—Spratt v. Albert M. Greenfield 
& Co., 124 A. 126, 279 Pa. 487; Anania 
v. Serenta, 119 A. 554, 275 Pa. 474; 
Reed v. Lukens, 44 Pa. 200, 84 Am. 
D. 425; Buckius v. Mettfett, 14 Pa. 
Dist. 690. 


Vt.—Baker v. Rushford, 101 A. 
91 Vt. 495. 


Wash.—Taylor v. Interstate Inv. 
Co., 1385 P. 240, 75 Wash. 490. 


W.Va.—Biddle Concrete Co. v. Mc- 
Colvin, 111 S.E. 843, 90 W.Va. 760. 


Wis.—Harris v. Ta lvereons 211 
W. 2:95, 192 Wis. 71 


[a] Abolition of vendors equitable 
lien by statute does not alter rule. 
Carter v. Johnson, 119 S.E. 22, 156 
Ga. 207. 


[b] “he interest of the vendor 
under a contract of purchase is a 
right to receive the balance of the 
purchase price, which is secured by 
his retaining the legal title.’”’ Berndt 
Neg ae ae 178 N.E. 14, 40 Ohio App. 


Hunter, 56 N.C. 


769, 


N. 


Vendor’s lien see infra § 1073 et seq. 


43. U.S.—First Nat. Bank v. Glens 
Falls Ins. Co., of Glens Falls, N. Y., 
27 F.(2d) 64; Beckwith v. Clark, 188 
opel NOY Cs OL ANg eo Osc Taylor v. 
Holmes, 14 F. 498 [aff 8 S'€t. 1192; 
127 U.S. 489, 32 L.Ed. 179]. 


Ala.—Loventhal v. Home Ins. Co., 
20 So. 419, 112 Ala. 108, 57 Am.S.R. 17, 
33 L.R.A. 258. 


Ark.—Judd v. Rieff, 295 S.W. 370, 
174 Ark. 362; Robbins vy. Fuller, 229 
S.W. 8, 148 Ark. 173. 


Cal.—In re Dwyer’s Estate, 115 P. 
235, 159 Cal. 664; Retsloff v. Smith, 
249 P. 886, 79 Cal.App. 443; Orange 
Cove Water Co. v. Sampson, 248 P. 
526, 78 Cal.App. 334; Havens v. Ala- 
meda County, 157 P. 821, 30 Cal.App. 
206. 


Fla.—Marion Mortgage Co. v. Gren- 
nan, 143 So. 761; Miami Bond & Mort- 
gage Co. v. Bell, 133 So. 547, 101 Fla. 
1291. 

Ind.—Kimberlin v. Templeton, 102 
N.E. 160, 55 Ind.App. 155; Jordan vy. 
Johnson, 98 N.E. 143, 50 Ind.App. 213. 

Iowa.—Duntz v. Ames Cemetery 
Ass'n, 186 N.W. 448, 192 Iowa 1341. 

Kan.—Gilmore v. Gilmore, 57 P. 505, 
60 Kan. 606. 

Md.—Royal Ins. Co. v. Drury, 132 A. 
635, 150 Md. 211, 45 A.L.R. 582; Kin- 
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tions of an owner of land.*4 


to.*8 


sey v. Drury, 126 A. 125, 146 Md. 227., 


Mich.—Heppner vy. Smith, 213 N.W. 
TOP 238 "MichS< 245% “Marquette? vs 
Michigan Iron, etc., Co., 92 N.W. 934, 
132 Mich. 130. 


Minn.—Benjamin v. Savage, 191 N. 
W. 408, 154 Minn. 159, 35 A.L.R. 97; 
Stearns v. Kennedy, 103 N.W. 212) 
94 Minn. 439. 


Mont.—Kern v. Robertson, 12 P.(2d) 
565, 92 Mont. 283. 


N.J.—Miller y.. Headley, 163 A. 665, 
112 N.J.Eq. 89 [aff 158 A. 118, 109 N.J. 
Eq. 436]; People’s Water Co. of Mill- 
ville v. City of Millville, 123 A. 747, 
95 N.J.Eq. 732. 


N.Y.—Carthage Tissue Paper Mills 
v. Village of Carthage, 93 N.E. 60, 200 
N.Y. 1; Worrall v. Munn, 53 N.Y. 185; 
Stoddard v. Whiting, 46 N.Y. 627 [rev 
1 Alb.L.J. 122]; Baldwin v. Humph- 
rey, 44 N.Y. 609; Garfein v. McInnis, 
227 Ney.S., 85, 223 App.Div. 28 [afi 162 
NE. 73, 248 N.Y. 261]; Charles v. 
Scheibel, 222 N.Y.S. 784, 221 App-Div. 
816 [aff 218 N.Y.S. 545, 128 Misc. 
275]; Epstein v. Kroopf, 218 N.Y-S. 
644, 218- App.Div. 519; Hoffman v. 
Hoffman, 208 N.Y.S. 734, 212 App.Diy. 
531; Moore v. Taylor, 161 N.Y.S. 
480, 175 App.Div. 37 [rev 157 N.Y.S. 
921]; Wicks v. Bowman, 5 Daly 225; 
Szatkus v. Schaub, 252 N.Y.S. 350, 141 
Misc. 177; In re Kelleher’s Estate, 232 
N.Y.S. 680, 133 Mise. 581; In re Camp- 
bell’s Estate, 229 N.Y.S. 301, 131 Misc. 
912; Davison v. MacDonald, 209 N.Y. 
S) 145, 124 Mise. 726 [att 214 NYS. 
825, 216 App.Div. 759]; Brownell v. 
Board of Education of Inside Tax 
Dist. of City of Saratoga Springs, 204 
N.Y.S. 150, 123 Misc. 64 [aff.206 N.Y.S. 
carey tone an I App. Div. 823 (rev on other 
grounds 146 N.E. 630, 289 N.Y. 369, 27 
iE Re hos cand rearg den 148 N.E. 
711, 240 N.Y. 575)]; Conners v. Win- 
ans, 204 N.Y.S. 142, 122 Mise. 824; 
In re Boshart’s Estate, 177 N.Y.S. 567, 
107 Mise. 697 [aff 177 N.Y.S. 574, 188 
App.Div. 788]. 


N.D.—Thompson v. Sunde, , abee N. 
W. 312, 50 N.D. 408, 30 A.L.R. 538. 


Ohio.—State v. Stevenson, 177 N.H. 
247, 39 Ohio App. 335; Williams vy. 
Johns, 170 N.E. 580, 385 Ohio App. 
230. 


Or.—Collins vy. Creason, 106 P. 445, 
55 Or. 524. 

Pa.—Reed v. Lukens, 
84 Am.D. 425. 

Tenn.—Skaggs v. Kelley, 
42 S.W. 275. 

Vt.—Baker v. Rushford, 101 A. 769, 
91 Vt. 495. 

Va.—Miller v. Kemp, 160 S.I. 203 
157 Va. 178; Sale v. Swann, 120 S.: 
870, 138 Va. 198. 

W.Va.—Biddile Concrete Co. v. Mec- 
Colvin, 111 S.E. 843, 90 W.Va. 760. 


44 Pa. 200, 


(Ch.A.) 


As equitable owner 
the purchaser is entitled to any benefit and must 
sustain any loss or injury which may accrue to or 
befall the property between the execution of the 
contract and the final conveyance.*® 
uitable title, however, matures only on performance 
on his part of the condition of the Cone. such. 
as payment of the purchase money,*? 
complete performance, is only an interest pro tan- 
The purchaser does not acquire any legal 
title until performance of the conditions of the 
contract,#® such as payment of the purchase price. 
On performance of the conditions of the contract,** 
such as payment of the price,®? the purchaser as 
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veyance. 
His full eq- 


and, until 


50 


Eng.—Lockharts, Lim. v. Rosen & 


Co., [1922] 1 Ch, 433. 


{a] “It is well settled 
that in the case of a binding contract 
for the sale and purchase of real es- 
tate, where the purchaser had made 
payments and entered into possession, 
equity will treat him as the real own- 
er of the property, subject to lia- 
bility for the unpaid purchase price.” 
First Nat. Bank v. Glens Falls Ins. Co. 
of Glens Falls, N. Y., 27 F.(2d) 64, 67. 


[b] “In equity, the contract is re- 
garded as executed, and as operating 
to transfer the estate from the vendor 
to the vendee, just according to the 
intent of the parties. The vendee is 
treated as the owner to the extent re- 
quired by the-contract, though the 
legal title remains in the vendor.” 
Dutton v. Davis, 156 A. 531, 582; 103 
Vt. 450. 


44. Ala.—Love v. Butler, 30 P. 735, 
129 Ala. 581; Loventhal v. Home Ins. 
Co., 20 So. 419, 112’ ‘Ala: 108, 57 Am.S. 
HLa) ois elke Aewaiooe 


Ark.—Roach vy. Richardson, 104 S. 
W. 538, 84 Ark. 37. 


Minn.—Randall vy. Constans, 23 
W. 530, 83 Minn. 329. 


N.Y.—Sewell v. Underhill, 111 N.Y. 
S. 85, 127 App.Div. 92 [aff 90 N.E. 430, 
197 N.Y. 168, 134 Am.S.R. 863, 27 L.R. 
A.N.S. 238, 18 Ann.Cas. 795 (rearg den 
91, Naw. 1120, ote NoYes 614) de5 In. re 
Boshart’s Hstate, 177 N.Y.S. 567, 107 
Misc. 697 [aff 177 N.Y.S. 574, 188 ‘App. 
Div. 788]. 


Pa.—Greaves vy. Gamble, Leg.Gaz. 1. 


Tenn.—Skagegs v. Kelly, (Ch.A.) 42 
S.W. 275. 


Ni pmeine v. McDowell, 41 A. 1042, 
(A NA 


[a] Sea for eminent domain. 
—If the land is taken by eminent do- 
main the damages belong to the pur- 
chaser, subject to the lien of the ven- 
dor, and if the latter receives the 
damages awarded he holds the same 
as trustee for the purchaser. Clarke 
v. Long Island Realty Co., 110 N.Y.S. 
697, 126 App.Div. 282. 


[b] In Louisiana one holding a 
contract of sale with the right to en- 
force it specifically has, to all intents 
and purposes, rights of the holder of 
a deed. George v. Manhattan Land & 
Fruit Co., 51 F.@2d) 28. 


N. 


45. See infra § 811. 
46. In re Dwyer’s Estate, 115 P. 
235, 159 Cal. 664. 


[a] Inchoate equity.—Where ithe 
contract depends on the performance 
of obligations made a_ condition 
precedent to performance by the ven- 
dor, the purchaser has an inchoate 
equity which will become a vested 
equitable estate on a seasonable ten- 
der of performance, if afterward kept 


[§ 262 


having the full equitable title is entitled to a con- 
A purchaser who has paid the purchase 
money in full and gone into possession holds a legal 
title.°* A purchaser may acquire the equitable title 
to property and contract to acquire the legal title 
on the performance of conditions subsequent to the 
consummated. transaction of the sale.°* : 
verbal agreement whereby the owners of an undi- 
vided one-half interest in the land undertake to 
convey their interest to their coowners on repay- 
ment by the latter of whatever sums had been paid 
by the former to their vendors conferred no title, 
legal or equitable, the conditional agreement never 
having been executed by the parties to it beyond. 


A mere 


good. Saunders v. McDonough, 67 
So. 591 2198, Alan 19a, 


47. Jackson v. West, 194 N.W. 
1000, 224 Mich. 578. See California 
Delta Farms vy. Chinese American 
Farms, 278 P. 227, 207 Cal. 298 [ap- 
peal dism 50 S.Ct. 67, 280 U.S. 520, 74 
L.Ed. 590] (a case involving the con- 
struction of Alien Land Act [1920] § 
ae as amended by St. [1923] p 1026 

9). 

fa] Purchaser making payments 
required by contract acquired equita- 
ble interest in the realty. Rhodes v. 
Bush, 8 P.(2d) 542, 121 Cal.App., 137, 


{[b] Undelivered deed cannot have 
the effect of passing the equitable 
title where no part of the purchase 
price is paid. Helms v. Helms, 108 
So. 509, 214 Ala. 580. 


48. Kenyon v. Mulert, 184 F, 825, 
107 C.C.A. 63 (applying Pennsylvania 
rule); Elterman y. Hyman, 84 N.E. 
937, 192 N.Y. 113, 1279 Aan. SSRs So aeel a 
Ann.Cas. 819; Hopkins v. Tinkle- 
paugh, 247 _N.Y.S. 486, 129 Mise. 127 
[aff 251 N.Y.S. 1019,° 234 App.Dive 
728]; Williams v. Johns, 170 N.E..580, 
34 Ohio App. 230; Klopfenstein v. 
Chadbourne, 161 A. 642, 105 Pa.Super. 


49. Bennett v. United States Land, 
Title & Legacy Co., 141 P. 717, 16 
Ariz. 138; Stuart v. Westerheide, 289 
P. 721, 144 Okl. 150; Cruzado v. Bus- 
tos, 34 Philippine 17. See Feuchten- 
berger v. Williamson, Carroll & 
Saunders, 120 S.E. 257, 137 Va. 578 
(recognizing rule). 


[a] Relation back.—Where a con- 
tract for the sale of land provides for 
the delivery of a deed after a certain 
proportion of the price has been paid 
in installments, the delivery of the 
deed relates back to the date of the 
contract, so that title is considered 
as having been vested in the grantee 
from the time the contract was made. 
Krakow v. Wille, 103 N.W. 14121, 125 
Wis. 284. 


50. Bennett v. United States Land, 
Tae & Legacy Co., 141 PO 717, 16 Amin 


[a] Under abandoned contract, the 
Beige Raley has no legal or equitable 
right, title, or interest. Feuchten- 
berger v. Williamson, Carroll & 
Saunders, 120 S.E. 257, 137 Va. 578. 

51. Neal v. Owings, 194 P. 324, 108 
Kan. 73. 


52. Caltrider v. Caples, 153 A. 445, 
160 Md. 392; Whorley v. Patton- Kjose 
Co. 25.2 a) 210, 90 Mont. 461. 


Conveyance see infra §§ 671-706. 


53. Allen v. Smith, 150, S.B., 584, 
169 Ga. 395; Pierce v. Dennett, 136 
S.H. 440, 163 Ga. 471. 


54 In re Assessment of Aurora 
Gaslight, Coke & Coal Co., 113. N.E. 
1012, 64 Ind. App. 690. 


For later cases, developments and changes in the law see Annotations, 


same title and section number, 


4 


§§ 262-263] 


the mere permission of the coowners to use and oe- 


cupy the property.®® 


Interests as realty or personalty. 
trine of equitable conversion, the interest of the 
purchaser is regarded as in the land and treated 
as realty, while that of the vendor is in the unpaid 
purchase price and is treated as personalty,*® al- 


55.. Liverpool, etc.,/ Ins, Cow v. 
Cochran, 26 So. 932, a7 Miss. 348, 78 
Am.S.R. 524 


56. Equitable conversion see Con- 
version §§ 8-14 


57. Sime Oil Co. v. Moon, 170 
N.E. 368, 34 Ohio App. 123. 


58. U.S.—in re Ben Boldt, Jr., 
Floral Co., 37 F.(2d) 499; First Nat. 
Bank v. Glens Falls Ins. Co. of Glens 
Falls; N. Y., 2% W.(2d)| 64; Stieff. v. 
Matt, 26 F.(2d) 489 [aff 31 F.(2d) 
1020]; Rexford v. Southern Wood- 
land Co., 298 F. 295 [aff 225 F. 1022, 
140 C.C.A. 613]; Beckwith v. Clark, 
USS Weil LOC: Cray 207. Kenyon vz 
Mulert, 184 F. 825, 107 C.C.A. 68; Tay- 
lor v. Holmes, 14 F. 498- [aff 8 S.Ct. 
P1929 127 WS. 489,) 32) mds 17995 
Smith v. Burnham, 22 F.Cas.No. 
13,019, 3 Sumn. 435. 


Ala.—Bay Minette Land Co. v. 
Stapleton, 139 So. 342, 224 Ala. 175; 
Rankin v. Dean, 47 So. 1015, 157 Ala. 
490; Loventhal v. Home Ins. Co., 20 
So. 419, 112 Ala. 108, 57 Am.S.R. 17, 


33 L.R.A. 258; Wimbish v. Mont- 
gomery Mut. Bldg. & Loan Assoc., 
69 Ala. 575. 


Cal.—In re Dwyer’s Estate, 115 P. 
235, 159 Cal. 664; Orange Cove Water 
Co. vy. Sampson, 248 P. 526, 78 Cal. 
App. 334; McGinn v. Willey, ao ee a 
49, 24 Cal. App. 308. 

Colo.—Connecticut Fire Ins. Co. v. 
Colorado Leasing, Min. & Mill. Co., 116 
P. 154,° 50 Colo. 424, Ann.Cas.1912C 
BOs 

D.C.—Lenman v. Jones, 33 App.D.C. 
Cpe 32,5. Ct18)222 UiSii51, 56 wd: 


Fla.—Felt v. Morse, 85 So. 656, 80 
Fla. 154. 

Ill.—Pullman Car & Mfg. Co. v. 
Stroh, 182. 9N.He 3399), 349) (Tl. 1492" 
Smith v. Smith, 172 N.H. 32, 340 Ill. 
34; Meidema v. Wornhoudt, 123 N.E. 
596, 288 Ill. 537; Snell v. Hill, 105 
N.E. 16, 263 Ill. 211; National Fire 
Ins. Co. v. Three States Lumber Co., 
75 N.E. 450, 217 Ill. 115, 108 Am.S.R. 
239 [aff 119 Ill.App. 67]; Lancey v. 
Traubel, 247 Ill.App. 265. See also 
Felgar v. Bolen, 183 Ill. App. 284. 


Ind.—Jordan v. Johnson, 98 N.E. 
148, 50 Ind.App. 213. 


Iowa.—Johnson v. Smith, 231 N.W. 
470, 210 Iowa 591; Fowler v. Diele- 
man, 185 N.W. 79, 192 Iowa 563; 
Wolfe v. Iowa Ry & Light Co., 155 N. 
W. 324, 173 Iowa OTT, 178 Towa 1. 


Kan.—Lasley v. Stout, 136 P. 249, 
90 Kan. 712; Gilmore v. Gilmore, 57 
P. 505, 60 Kan. 606. 


Ky.—Benjamin v. Dinwiddie, 10 S. 
W.(2d) 620, 226 Ky. 106. 

Me.—Lambert v. Allard, 136 A. 121, 
126 Me. 49; Bailey v. Coffin, 99 A. 447, 
115 Me. 495; Linscott v. Buck, 33 Me. 
530. 

Md.—Kinsey v. Drury, 126 A. 125, 
146 Md. 227; Bowie v. Berry, 3 Md.Ch. 
359. 

Mass.—Beal v. Attleboro Say. Bank, 
142 N.E. 789, 248 Mass. 342. 

Mich.—Curry v. Curry, 182 N.W. 98, 
213 Mich. 309. 

Minn.—Mark v. Liverpool & London 
& Globe Ins. Co., 198 N.W. 10038, 159 
Minn. 315, 38 A.L.R. 310. 
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though the interest of the purchaser has been said 


to be merely a chose in action.®* 


Under the doe- 


Miss.—Carpenter v. Douglass, 61 
So. 161, 104 Miss. 74 [mod on other 
grounds 61 So. 425, 104 Miss. 74]. 


Mo.—Manning v. North British, ete., 
Ins. Co., 99 S.W. 1095, 123 Mo.App: 
456; Majors v. Maxwell, SGU SiW 0 Gols 
120 Mo.App. 281. 


Mont.—Kern y. Robertson, 12 P. 
(2d) 565, 92 Mont. 283. 


Neb.—Dorsey vy. Hall, 7 Neb. 460. 


N.J.—Miller v. Headley, 163 A. 665, 
112 N.J.Eqg. 89 [aff 158 A. 118, 109 
N.J.Eq. 436]; Miller v. Headley, 158 
A. 118, 109 'N.J.Ea. 436 [aff 163 A. 
665, 112 N.J.Eq. 89]; McVoy v. Bau- 
mann, 17 SAN 77. 93 N.J.Eq. 360 [aff 
117 A. 125, 193 N.J.Ba. 638]; Patterson 
a ee DS Loiseaux Lumber Co., 114 A. 
336, 92 N.J.Eq. 569 [rev on other 
grounds 116 A. 697, 93 N.J.Eq. 446]; 
Force v. Dutcher, 17 N.J.Eq. 165. 


N.Y.—Carthage Tissue Paper Mills 
v. Village of Carthage, 93 N.E. 60, 
200 N.Y. 1; Beckrich v. North Tona- 
wanda, 64 N.E. 6, 171 N.Y. 292; Union 
College v. Wheeler, 61 N.Y. 88 [aff 5 
Lans. 160, 59 Barb. 585]; Moyer v. 
Hinman, 13 N.Y. 180 [mod 17 Barb. 
137]; Hoffman v. Hoffman, 208 N.Y.S. 
734, 212 App.Div. 531; Moore v. Tay- 
Lord 6 INGY S55 480.9175) App. Divino ¢ 
[rev 157 N.Y.S. 921]; Sewell v. Un- 
derhill, 111 N.Y.S. 85, 127 App.Div. 92 
[aff 90 N.E. 430, 197 N.Y. 168, 27 L.R. 
A.N.S. 238, 184 Am.S.R. 863, 18 Ann. 
Cas. 795 (rearg den 91 N.E. 1120, 197 
N.Y. 614)]; Burank v. Babcock, 3 N.Y. 
St. 458; In re Campbell’s Estate, 229 
N.Y.S. 301, 131-Mise. 912; Persico v. 
Guernsey, 220 N.Y.S. 689, 129 Misc. 
190 [aff 225 N.Y.S. 890, 222 App.Div. 
719]; Brownell v. Board of Education 
of Inside Tax Dist. of City of Sara- 
toga Springs, 204 N.Y.S. 150, 123 Mise. 
N.Y.S. 887, 211 App.Div. 
823 (rev on other grounds 146 N.E. 
680;.239 N.Y. 369,387 A-LR. 1329, and 
rearg den 148 N.E. 711, 240 N.Y. 575) ]; 
Conners v. Winans, 204 N.Y.S. 142, 122 
Misc. 824; In re Boshart’s Estate, 177 
N.Y.S..567, 107 Misc. 697 faff 177 NVY. 
S. 574, 188 App.Div. 788]; Neponsit 
Realty Co. v. Judge, 176 N.Y.S_-133, 
106 Mise. 445; Wagstaff v. Marcy, 54 
N.Y.S. 1021, 25 Misc. 121; Kellogg v. 
Wood, 4 Paige 578. 

N.C.—Derr v. Dellinger, 75 N.C. 300. 


N.D.—Thompson Yards v. Bunde, 
196 N.W. 312, 50 N.D. 408, 30 A.L.R. 
538. 

Ohio.—Williams v. Johns, 170 N.E. 
580, 84 Ohio App. 230. 


Okl.—Ware v. Hall, 243 P. 740, 116 
Okl. 70; Fouts v. Foudray, 120 P. 960, 
SI Old eo 2 eos) WateAGINGS. Ol, «Aman: 
Cas.1913E 301; Dunn v. Yakish, 61 P. 
926, 10 Okl. 388. 


Or;—lea- Vv. Blokland, 257 BP. 801, 
122 Or. 230; Miles v. Hemenway, 111 
P6962 117 Ps 2a, 09) Or. 318: 


Pa.—Spratt v. Albert M. Greenfield 
oes 124 A. 126, 279 Pa. 437; Anania 
. Serenta, 119 A. 554, 275 Pa. 474. 
S.c.—Singleton v. Cuttino, 92 S.E. 
1046, 107 S.C. 465. 

.S.D.—Reid v. Gorman, 158 N.W. 780, 
3% SiD. 314. 

Tex.—Atterberry v. Burnett, 113 S 
W. 526, 102 Tex. 118. 

Vt.—Baker v. Rushford, 101 A. 769 
91 Vt. 495. ; 


[§ 263] b. Trust Relationship of Parties. 
frequently said that, under a contract for the sale 
and purchase of land, the vendor holds the legal 
title as trustee for the purchaser,®® and the purchas- 
er is trustee for the vendor of the purchase money ;°° 


Ess 


Wash.—Culmback v. Stevens, 291 P. 
R0d. pS Washo oe 


W.Va.—Biddle Concrete Co. v. Mc- 
Olvin, 111 S.E. 8438, 90 W.Va. 760; 
Maudru v. Humphreys, 98 S.E. 259, 
83 W.Va. 307. 


Eng.—Lockharts, Lim. v. Rosen & 
So. bl 9221 Ae Chin4ss3: 


Can.—Rex vy. Caledonian Ins. Co., 
[1924] 2 Dom.L.R. 649. 


“Where a contract for the sale of 
land has been made, but the sale is 
not then executed until the 
sale is executed the vendor holds the 
legal title as trustee for the purchas- 
er.” Real v. Attleboro Sav. Bank, 142 
. 789, 790, 248 Mass. 342. 


[a] Condition of premises.—Under 
the provision that the purchasers 
were to take the property “in its pres- 
ent condition,” the vendors were, 
from the date of the contract, trustees 
for the purchasers of the property in 
its existing condition. Lockharts, 
eee v. Rosen & Co., [1922] 1 Ch. 

[b] Vendor cannot make specula- 
tion by a contract with relation to the 
land for his own benefit, where the 
purchase money has been. paid, while 
refusing to convey to the purchaser. 
Kellogg v. Wood, 4 Paige (N.Y.) 578. 


{c] Alienation.—A vendor selling 
land by articles of agreement was but 
a trustee of the legal title for the 
benefit of the vendee, and held it as 
security for the payment of the bal- 
ance of the purchase money, and had 
no interest that might be encumbered, 
descend, or be subject to marital 
rights. Anania v. Serenta, 119 A. 554, 
275 Pa. 474. 


[d] Where there is verbal contract 
of sale and purchase, and the purchas- 
er enters into possession and makes 
such valuable improvements as will 
entitle him to specific performance, 
the vendor holds title in trust for the 
purchaser. Biddle Concrete Co. v. Mc- 
Olvin, 111 S.E. 843, 90 W.Va. 760. 


Vendor as trustee after payment of 
purchase money see Trusts § 190. 


59. U.S.—iIn re Ben Boldt, Jr., 
Floral Co., 37 F.(2d) 499; Stieff v. 
Tait, 26 E.(2d) 489 [aff 31 E. (2d) 


1020); Beckwith v. Clark, 188 F. 171, 
110. C.C.A., 207. 


Ala.—Bay Minette Land Co. v. 
Stapleton, 139 So. 342, 224 Ala. 175; 
Rankin v. Dean, 47 So. 1015, 157 Ala. 
490; Wimbish v. Montgomery Mut. 
Bldg. & Loan Assoc., 69 Ala. 575. 

Col Oraney Cove Water Co. 
Sampson, 248 P. 526, 78 Cal.App. 334, 

Fla.—Felt v. Morse, 85 So. 656, 80 
Fla. 154. 

T1l.—Snell v. Hill, 
Ill. 211; Lancey v. Traubel, 
App. 265. See also Felgar v. 
183 Ill.App. 284. 


Me.—Lambert v. 


105 N.E. 16, 263 
247° Til. 
Bolen, 


Allard, 186 A. 121, 


126 Me. 49; Linscott v. Buck, 33 Me. 
530. 
Md.—Bowie v. Berry, 3 Md.Ch. 359. 
Neb.—Dorsey v. Hall, 7 Neb. 460. 
N.J.—People’s Water Co. of Mili- 


City of Millville, 123°A. 747, 
732. 


ville v. 
95 N.J.Eq. 
IN Es Hinman, 


Moye LS eel seas 
180 [mod 17 Barb. 1387]; 


Sewell v. 
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but this rule has been held to be true only if, and 
so far, as equity would grant specific performance. %? 
The vendor cannot terminate the trust by a convey- 
ance to another,®* or by purchasing the equitable 
title,®? and he is under the duty of accounting for 
any money he received while he was trustee.®* When 
the consideration is in a large part unpaid, the ven- 
dor’s trusteeship is by no means dry, passive, or 
naked.®# 

Bona fide purchasers.°® The trust thus impressed 
on the land follows it into whosesoever hands it may 
go by subsequent conveyance, until it reaches some 
holder who is a bona fide purchaser for a valuable 
consideration without notice of the purchaser’s ti- 
tle.6 

[§ 264] c. Analogy of Relation to that of Mort- 
gagor and Mortgagee.** It has been said that the 
relation of the vendor and purchaser under a con- 
tract for the sale of land is analogous to,°® or sub- 
stantially that of,°® mortgagor and mortgagee, and 
that the effect of a sales and purchase contract is 
to create a mortgage in favor of the vendor to secure 
payment of the purchase money.’° 

Effect of title bond’? is like a deed executed by 
the vendor and a mortgage back by the purchaser.’? 

[§ 265] d. Rigkt of Vendor to Reconveyance. 


Where the purchaser agrees to reconvey if the ven- 
dor secures a bona fide purchaser within a certain 


Underhill, 111_N.Y.S. 85, 127 App.Div. 
92 [afe 90 N.B. 430, 197 N.Y. 168, 27] ge, 
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65. Generally see infra § 905 et seq. vale 
Bailey v. Coffin, 99 A. 447, 115 


ro ee sl 


s 
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time, the vendor or a subsequent purchaser from 
him is entitled to a reconveyance of the property 
if the subsequent purchaser was secured within the 
time fixed, although the consideration for the recon- 
veyance was not paid within such time,** and such 
right is not defeated by a delay in making the pay- 
ments due where it is caused by the failure of the 
purchaser, requested in ample time, to furnish cor- 
rect statements of the amount due.‘* Where a ven- 
dor agreed to execute a deed concurrent with an 
agreement to sell land and to deliver it when a pur- 
chaser made a down payment, and the agreement 
also provided that, if the vendor furnished a deed 
to a certain parcel of land within a time fixed, the 
purchaser was to reconvey all of a certain portion 
of the land purchased, when the vendor failed to 
deposit the deed, the title in the property originally 
conveyed vested in the purchaser.7° A sale with 
the right of redemption is none the less a sale, and 
if there is no redemption within the prescribed pe- 
riod the conveyance is absolute.*® 


[§ 266] J. Entire or Severable Contracts. Wheth- 
er the contract is to be regarded as entire or sey- 
erable depends primarily upon the intention of the 
parties,“7 as indicated by the language of the instru- 
ment, construed in ease of ambiguity with refer- 
ence to the subject matter and the surrounding eir- 
cumstanees.*8 Ordinarily, if the consideration is 
entire and not apportioned by the parties between 


Title bond: 
Instruments construed as see supra § 


TEAR AUN.S. 9233, 134 Am.S-R. 863, 18 
Ann.Cas. 795 (rearg den 91 N.H. 1120, 
197 N.Y. 614)1; Neponsit Realty Co. 
ve Judge, 176 NoY-S. 133, 106 Mise. 
445: Wagstaff v. Marcy, 54 N.Y.S. 
1021, 25 Mise. 121. 

Okl.—Ware v. Hall, 243 P. 740, 116 
Okl. 70; Dunn y. Yakish, 61 P. 926, 10 
Okl. 388. 

On-—Lea ve eslokland) (25 tbe o0L; 
122 Or. 230. 

Pa.—City of Philadelphia v. Myers, 
157 A. 13, 102 Pa.Super. 424. 


Va.—Sale v. Swann, 120 S.E. 870, 
138 Va. 198. F 
W.Va.—Maudru v. Humphreys, 98 


S.E. 259, 83 W.Va. 307 


[a] “Equity treats that as done 
which ought to be done.”—-Where a 
valid contract for the purchase of 
lands has been made, the vendor 
covenanting to make title in payment 
of the purchase money at a future 
day, equity will consider the vendor 
the owner of the purchase money and 
the vendee as the equitable owner of 
the land, acting on the maxim that 
equity treats as done what the par- 
ties contemplate shall be done, and a 
trust is attached to the land in favor 
of the vendee, which binds the land 
not only while the legal estate is in 
the vendor, but against anyone claim- 
ing under him. Wimbish v. Mont- 
gomery Mut. Bldg. & Loan Assoc., 69 
Ala. 575. 

60. Howard v. Miller, 20 B.C. 227 
[afi [1915] AJC. 318]. 

61. Atteberry v. Burnett, 113 S.W. 
526, LOZ Mex, LS. 

62. Atteberry v. Burnett, supra, 

63. McGinn y. Wiley, 141 P. 49, 24 
Cal.App. 303. 

Accounting for profits generally see 
infra § 792. 

64 Lambert y. Allard, 136 A. 121, 
126 Me. 49. 


Me. 495. 


67. Mortgage distinguished from 
coniitomal sale see Mortgages §§ 18— 


Vendor’s lien see infra §§ 1073-1315. 


68. Fowler v. Dieleman, 185 N.W. 
79, 192 Towa 563; In re Boshart’s Es- 
tate, 177 N.Y.S. 567, 107 Mise. 697 [aff 
177 N.Y.S. 574, 188 App.Div. 788]; 
Harris v. Halverson, 211 N.W. 295, 
DONA OD eaves iiale 


_ “The relation between the parties 
is analogous to that of equitable 
mortgagor and mortgagee. The for- 
mer has an equity of redemption, the 
latter has the correlative right of 
foreclosure.” Button y. Schroyer, 5 
Wis. 598, 599 [quot Harris v. Halver- 
son, supra]. 


69. McCreary v. MeGregor, 167 N. 
Wi 63320183" Tewar-732- 


70. Judd vy. Rieff, 295 S.W. 370, 
174 Ark. 362; Robbins y. Fuller, 229 
S.W. 8, 148 Ark. 173; In re Boshart’s 
Hstate, 177° N-Y:S. 567, 107 Mise: 697 
[aff 177 N-Y.S. 574, 188 App.Div. 78817; 
Baker v. Rushford, 101 A. 769, 91 Vt. 
495; Culmback y. Stevens, 291 P. 705, 
158 Wash. 675; Taylor v. Interstate 
Inv. Co., 135 P. 240, 75 Wash. 490. 


[a] Wendee as “mortgagor in pos- 
session.”’—In re Boshart’s Estate, 177 
INDYES Ons Od) Mise: 169i" Ratt 1770 IN. 
Y.S. 574, 188 App.Div. 788]. 


{[b] As “quasi mortgagee” entitled 
to strict foreclosure on default. 
Laughlin v. North Wisconsin Lum- 
Der Cor, die die (aie loser me Os Lis 
(CHO Ne Pally 


[ec] Interest of vendor after exe- 
cution of contract as encumbered le- 
gal title subject to be defeated ab- 
solutely by performance of the con- 
tract on the part of the grantees, and 
subject to be fully reinstated on 
breach of the contract. Culmback y. 
Stevens, 291 P. 705, 158 Wash. 675. 


a 


Rights under see supra § 262. 


72. Holman y. Patterson, 29 Ark. 
357; Strickland v:. Kirk, 51 Miss. 795. 

73. Fannin y. Devine, 128 N.B. 745, 
294 Til. 597. 

74 Fannin v. Devine, supra. 

75. Greene y. Riordan, (Cal.App.) 
PMS. Neda Zl 

76. Harper v. Citizens’ Bank, 25 
Sos 466, 512 LaeAmmy 5 ite 

Arnett, 57 N.W. 


77. Fletcher v. 
OS ANS ED 65s 


[a] Interpretation placed on con- 
tract by parties themselves will ordi- 
narily be followed. McDaniels vy. 
Whitney, 38 Iowa 60. 


[b]  Distinction.—A contract is 
divisible when it contains several 
separate and distinct items or parts 
with respect to matters or things not 
necessarily dependent upon each other 
nor intended by the parties to be so; 
but where, by the terms of the con- 
tract or its nature and purposes, it 
is contemplated and intended that 
each and all of the parts and provi- 
sions Shall be dependent upon each 
other and not separate and distinct, 
the contract must be regarded as en- 
tire and indivisible. Potter vy. Potter, 
Tid, Be 02a AS. Ore Loy 

Intention of parties as controlling 
generally see supra § 261. 

78. Cal.—Land & Improvement Co. 
SON: 157 BP. 244, 30 Cal.App. 

Ind.—Thompson vy, Fesler, 123 N.E. 
188, 74 Ind.App. 80. 

Iowa.—MecDaniels vy. 
Towa 60. 

Minn.—Richardson vy. Kotek, 143 N. 
W. 973, 123 Minn.- 360. 


Nev.—State v. Jones, 34 P. 450, 21 
Nev. 510. 


Whitney, 38 


For later cases, developments and changes in the law see Annotations; same title and section number. 
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the different undertakings or parcels of land to 
which the contract relates, the contract will be 
construed as entire;*® but if, on the other hand, the 
contract embraces separate undertakings or parcels 
of land and the consideration is apportioned between 
them, the contract will be construed as severable.®° 
If the contract is severable, it is possible, for a 
proper cause, to rescind one part leaving the other 
in full force and effect,8! and performance of one 
part has no effect, as far as performance goes, on 


the other.’? If the contract is an 


S.D.—Fletcher y. 
915, 4°S.D. 615, 
Tex.—Hausler v. Harding-Gill Co., 
(Civ.App.) 6 S.W.(2d) 445 [rev on 
other grounds (Commn.App.) 15 S.W. 
(2d) 548]. 
And see cases infra notes 79, 80. 
79. Ark.—Plunkett v. Winchester, 
157 'S..W: 860, 98° Ark 1603) © hx! “p. 
Hodges, 24 Ark. 197. 
Conn.—Hartford-Connecticut Trust 
Co. v. Cambell, 111 A. 864, 95 Conn. 
399. 
Ga.—Roberts v. Wilson, 
451, 153 Ga. 538. 
La.—New Orleans Terminal Co. v. 
Wexler, 89 So. 876, 149 La. 625. 
Minn.—Richardson vy. Kotek, 143 N. 
W. 973, 123 Minn. 360. 
Mo.—McManus v. Gregory, 7 S.W. 
423, 94 Mo. 370; Morey v. Clopton, 77 
S.W. 467, 103 Mo.App. 368. 
N.Y.—Chapman v. McKay, 47 N.Y. 
670; Szatkus v. Schaub, 252 N.Y.S. 
S00) pL 4ieeMISC. 77. 
Ohio,—Krawetski v. Nowak, 152 N. 
BH. 3823, 21 OhioApp. 429. 


Or.-—Potter v. Potter, 72 P. 702, 43 
Or. 149; Horseman v. Horseman, 72 
P. 693,,43 Or: 83. 


R.I.—Ladd v. King, 1 R.I. 224, 51 
Am.D. 624. 


S.C.—Fairey v. Strange, 98 S.E. 135, 
P12+S:C.- 155% 


S.)——Terpin’ Vv. Daugherty, 220) IN: 
W. 852, 53 S.D. 341; Fletcher v. Ar- 
Nett iON VW 915,745... Glib: 


Tex.—Wilkerson vy. Bacon, 79 S.W. 
848, 35 Tex.Civ.App. 44. 


W.Va.-—Rollyson y. Bourn, 
E. 682, 85 W.Va. 15: 


Alta.—MecManus v. Edmonton Pub- 
lic School Bd., 5 Alta.L. 415. 


[a] Contract for sale of land and 
personalty for single consideration is 
indivisible. Szatkus v. Schaub, 252 
N.Y.S. 350, 141 Mise. 177. 


[b] Contrast to convey tract for- 
merly composed of two tracts, giving 
acreage and boundaries as a whole, 
and manifesting that the subject of 
such contract included all of the land 
within such boundaries, made the 
land one tract. Fairey v. Strange, 98 
SUES Lob ep iadlis Sue. wlk5b. 


[ce] Conjunctive conditions.—Where 
two conditions are imposed in a con- 
tract in a conjunctive manner, ful- 
fillment of the conditions is indivisi- 
ble. Chartrand v. Désouard, 6 Que. 
IPTalo ty 

[d] Form of payment and convsy- 
ance.—Where an administrator and 
an heir contracted to sell land, the 
fact that the administrator took his 
half of the consideration in one form 
of payment and the heir another, or 
that the administrator gave an ad- 
ministrator’s deed and the heir gave 
a warranty deed, did not render the 
agreement divisible. Hartford-Con- 
necticut Trust Co. v. Cambell, 111 A. 
864, 95 Conn. 399. 


{e] Contracts construed as entire. 


Arnett, 57 N.W. 


112 S.B. 


100 S. 
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to exercise such 


entire one, it is | time,’® 


—(1) A contract by a father and son | 
to exchange lands owned by them in- 
dividually, for land of a third party. 
Fletcher v. Arnett, 57 N.W. 915, 4 S. 
D. 615. (2) A contract to convey an 
interest in a farm, and a homestead 
entry, for a specified sum. Horseman 
Venblorsemany 272 (7 Ps9i698,. 43° Or: '¥83. 
(3) An agreement by the vendee to 
erect a building for the vendor and to 
take in payment therefor two lots at 
a certain price and three other lots at 
a certain price, and to pay the vendor 
the excess of the price of the lots 
over the cost of the building in four 
annual payments. Plunkett v. Win- 
ehester, 135. S:.W.7 860; 98 (Ark. 160: 
(4) Contract for securing an option 
to land, compensation being depend- 
ent on satisfactory title to the whole. 
McDennis v. Finch, 72 So. 352, 197 
Ala. 76. (5) Contract by which a hus- 
band agrees that on the payment of 
a certain sum he will convey certain 
land to his wife, provided papers are 
executed whereby she is to release 
dower rights in other lands of his, 
and he to release his curtesy in cer- 
tain lands of hers. Potter v. Potter, 
(2 °P)) 702,43 ' Ore 14959 (6) Where 
plaintiff bought two tracts of land 
from an auctioneer and accepted 
without complaint a receipt express- 
ing the aggregate consideration in 
one sum and indorsed ‘Redemption 
fee, $20,” the contract was entire and 
land was subject to redemption by 
payment of one bonus. McManus v. 
Gregory, 7 S.W. 423, 94 Mo. 370. (7) 
A covenant of the vendor to install 
sidewalks, sewer, city water, and elec- 
tricity is an essential part of the 
contract for sale of lots in order to 
make the property habitable, and can- 
not be separated from the remainder 
of the contract. Krawetski v. Nowak, 
152 N.E. 323, 21 Ohio App. 429 

80. Cal.—Rosenthal v. Silveira, 184 
P. 58, 42 Cal.App. 637; Sage Land & 
Improvement Co. v. McCowen, 157 P. 
244, 30 Cal.App. 126. 

Del.—Orenstein y. Kahn, 119 A. 444, 
13 Del.Ch. 376 [rev 114 A. 165, 12 Del. 
Ch, 344]. 

Ga.—Allen y. Brown, 43 Ga. 305. 

Ill.—Bolton y. Huling, 63 N.E. 140, 
195 Ill. 384 [rev 91 Ill.App. 350]. 

Iowa.—McDaniels v. Whitney, 
Towa 60. 

Minn.—Stauff v. Bingenheimer, 102 
N.W. 694, 94 Minn. 309. 


Miss.—Union & Planters’ Bank & 
Mrust Co. v. Corley; 133 So.-232) 161 
Miss. 282. 

Neb.—Barnes v. Barker, 202 N.W. 
430, 113 Neb. 113; Watkins v. Youll, 
96 N.W. 1042, 70 Neb. 81. 

Nev.—State v. Jones, 34 P. 450, 21 
Nev. : 

N.H.—Pendergast v. 
Nj.) 3, Am... 234. 

N.Y.—Leggett v. Mutual L. Ins. Co., 
53 N.Y. 394 [rev 64 Barb. 23]; Van 
Eps v. Schenectady City, 12 Johns. 
436, 7 Am.D, 330. 

Pa.—Fisk v. Duncan, 83 Pa. 196. 

Tex.—Hunt v. Siemers, 53 S.W. 387, 
22 Tex.Civ.App. 94. 
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Meserve, 22 
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not possible to rescind one part leaving the rest in 
full force and effect.5* 


[§ 267] K. Alternative Stipulations. 
of the contract, the subject matter, and the cireum- 
stances are determinative of whether a contract is 
or is not an alternative one.*4 
for the sale of land provides for alternative methods 
of settlement, with the right of election in the first 
instanee in the purchaser, on his failure or refusal 


The terms 


Where a contraet 


right for a considerable length of 


or within the time specified,*® the right of 


Wis.—Nelson y. Allen, 93 N.W. 807, 
117 Wis. 91; Jacobs v. Spalding, 36 
N.W. 608, 71 Wis. 177. 

Que.—Langlois vy. Charpentier, 47 
Que.Super. 97. 

[a] Contracts construed as sever- 
able.—(1) A contract authorizing the 
sale of different tracta of land for a 
fixed sum as to each tract, and pro- 
viding for the payment of certain 
sums as compensation for negotiating 
the sale of each tract. Stauff v. 
Bingenheimer, 102 N.W. 694. 94 Minn. 
309. (2) Agreement by vendor to sell 
purchaser a vacant lot, and to build a 
house thereon, and both agreements 
were written on the same paper, but 
the consideration for each was sepa- 
rate, and payable at different times. 
Fullmer v. Poust, 26 A. 543, 155 Pa. 
ha ed Dy AIEL Se eC eo Sille (3) Contract 
giving the purchaser thecoption to 
purchase part of a tract of land, and 
providing for the sale and division of 
the proceeds of the rest, was divisi- 
ble. Cunningham v. Blanchard, 83 A. 
469, 85 Vt. 494. (4) Where two propo- 
sitions, each signed, but both on the 
same paper, were made to defendant, 
one to sell land to him, the other to 
buy land, and defendant wrote there- 
on a single acceptance of ‘the with- 
in,’ each contract was distinct and 
severable. Bolton v. Huling, 63 N.E. 
140, 195 Ill. 384 [rev 91 Ill.App. 350]. 


[b] Purchase of several lots at 
auction.—Where lots are sold at auc- 
tion in separate lots, the purchase of 
several lots by one person does not 
constitute an entire contract. Hale 
v. New Orleans, 13 La.Ann. 499; Van 
Eps _v. Schenectady City, 12 Johns. 
(N.Y.) 436, 7 Am.D. 30. 


[c] Rule applied where the con- 
tract was for the sale of a store, fix- 
tures and stock of merchandise, and 
the consideration was apportionable 
between the three kinds of property. 
Orenstein v. Kahn, 119 A. 444, 13 Del. 


we 36° [reve 114) AVSl65, 012) Derk C@ne 
81. Hale v. New Orleans, 13 La. 

Ann. 499; Nelson y. Allen, 93 N.W. 

807, 117 Wis. 91. See infra § 298. 
82. Bolton v. Huling, 63 N.E. 140, 


195 Ill. 384 [rev 91 Ill.App. 350]. 


83. Thompson y. Fesler, 123 N.EL 
188, 74 Ind.App. 80; Merriman v. Nor- 
man, 9 Heisk. (Tenn.) 269: Wilker- 
son v. Bacon, 79 S.W. 348, 35 Tex.Civ. 
App. 44; Rollyson vy. Bourn, 100 S.E. 
682, 85 W.Va. 15. See infra § 298. 


84. Porter v. Williams, 114 A. 790, 
93 N.J.Eq. 88 [aff 116 A. 926, 93 N.J. 
Eq. 505]. 

85. Bockelman y. Spires, 193 N.W. 
334, 110 Neb. 234. 


86. Ellison v. Boyd, 125 S.E. 493, 
130 S.C. 269, 36 A.L.R. 855. 


[a] Rule applied.icWhere a con- 
tract provided for the payment of the 
remainder of the purchase price on 
delivery of a deed “in cash or on 
terms agreed upon at that time” at 
certain interest, the purchaser could 
elect prior to the date of delivery to 
pay the balance in cash or on terms, 
but on failure to exercise election 
within such time, the right of elee- 
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election shifts to the vendor. A provision in a con- 
tract that one of the parties may buy or act as 
sales agent in selling real estate belonging to the 
other party is not ambiguous, but provides for the 
performance of the contract by one of the parties 
at his election, either by buying the land from the 
other, or by selling it as the other’s agent.’’ Under 
a contract providing that it was to be void if the 
title was not good and could not be made good with- 
in a certain time, and at the expiration of such time 
litigated lien claims had not been satisfied, and the 
purchaser had not agreed to any extension of the 
time for such purpose, on the theory that the vendor 
could not make title within such time, he had the 
right to consider the contract terminated so far as 
his obligation to convey was concerned.*® 


[§ 268] L. Dependent or Independent Stipula- 
tions—1. In General. The intention of the parties®® 
is the paramount and controlling consideration in 
determining whether the covenants and agreements 
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of the respective parties in contracts for the sale 
and purchase of land are dependent or independent,°° 
and to this intention when once discovered all tech- 
nical forms of expression must give way;°! although 
the court is unable to fathom the motive that de- 
termined the parties to provide as they did,®? and 
the reasonableness of a term can only influence the 
conclusion regarding its character as dependent or 
independent when the intention of the parties is 
doubtful.°* Although various rules of construction 
have been laid down for distinguishing dependent. 
and independent covenants,?* the tendency of the 
courts is to construe the undertakings of the respec- 
tive parties in such contracts as being dependent, 
unless a contrary intention clearly appears;°° but 
if it appears from the time of performance or the 
nature of the covenants that they were not intended 
to be mutual and concurrent or the performance of 
one contingent upon the performance of the other, 
they must be construed as independent.®°® It has 


tion passed to the vendor. Hllison 
v. Boyd, 125 S.H. 493, 130 S.C. 269, 36 
ARERR S55: 

87. Sampson v. McRae, 116 S.E. 
651, 29 Ga.App. 690 [conforming to 
115 S.HE. 481, 154 Ga. 841]. 

88. Curtis v. Oliphant, 251 P. 849, 
141 Wash. 496. 

89. As controlling generally see 
supra § 261. 

90. U.S.—Townes y. Townes, 270 
KF. 744 

Ala.—Fullenwider v. Rowan, 34 So. 
975, 136 Ala. 287; Bailey v. White, 3 
Ala. 330. 

Tdaho.—Hinsch y. Mothorn, 258 P. 
540. 44 Idaho 539. 


Tll.—Dunean v. Charles, 5 Ill. 561. 


Ky.—Hutchings y. Moore, 4 Metc.|- 


110; Hewitt v. Berryman, 5 Dana 162; 
Horine y. Best, 2 Bibb 547. 


Mass.—Howland v. Leach, 11 Pick. 
151; Couch v. Ingersoll, 2 Pick. 292. 


Minn.—Noyes v. Brown, 171 N.W. 
803, 142 Minn. 211. 


Miss.—Robinson v. Harbour, 42 
Miss. 795, 97-Am.D. 501, 2 Am.R. 671. 


Mo.—Cress v. Blodgett, 64 Mo. 449; 
Snyder y. Betker, 140 S.W. 3238, 159 
Mo.App. 325; Boulware v. Crohn, 99 
S.W. 796, 122 Mo.App. 571. 


N.M.—Glaser y. Dannelley, 
63, 23 N.M. 592. 


N.Y.—Glenn v. Rossler, 50 N.E. 785, 
156 ON. Y- 161; Eddy vy. Davis, 22 INE. 
363, 116 N.Y. 247; Conners v. Winans, 
204 N.Y.S. 142, 122 Misc. 824, 


Ohio.—McCoy y. Bixbee, 6 Ohio 310, 
27 Am.D. 258. 


S.D.—Ink vy. Rohrig, 122 N.W. 594, 
28 8D. 548. 


Tex.—Scarborough 
Tex, 129. 

[a] “The rule is now thoroughly 
settled that the intention of the par- 
ties is the vital thing, that it is to be 
ascertained from the sense of the en- 
tire contract rather than from any 
particular form of expression, and 
that the order of time in which it is 
intended that performance shall take 
place is a controlling circumstance.” 
Noyes v. Brown, 171 N.W. 8038, 804, 
142 Minn. 211. See to same effect 
Bailey v. White, 3 Ala. 330. 

91. Fullenwider v. Rowan, 34 So. 
975, 186 Ala. 287; Robinson v. Har- 
Dour, AZ MISS! 7.955. Sie Amb 501,02 
Am.R. 671; Ink y. Rohrig, 122 N.w. 
594, 23 S.D. 548. ’ 


Ome. 


v. Arrant, 25 


92. Boulware v. Crohn, 99 S.W. 


796, 122 Mo.App. 571. 
93. Boulware v. Crohn, supra. 


94. Bailey v. White, 3 Ala. 330; 
Weaver v. Childress, 3 Stew. (Ala.) 
361; Robinson v. Harbour, 42>Miss. 
XS5 90. Ani DD. 501, 2A RR 67d. ead 
see cases infra notes 95—98. 

[a] There has been considerable 
oscillation of judicial pendulum on 
the subject of whether covenants are 
dependent or independent. Robinson 
v. Harbour, 42 Miss. 795, 97 Am.D. 
Ode? eAimek Gp 


[b] Distinction between dependent 
and independent covenants is some- 
times very shadowy and frequently 
dificult to determine. McCraken v. 
pane City Land Co., 183 P. 9, 93 Or. 


[c] Statement and discussion of 
rules.—‘‘A classification of covenants 
as laid down _by Lord Mansfield in 
Kingston y. Preston, cited in Jones 
v. Barkley, 2 Dougl. 684, 99 Reprint 
434, has been maintained until this 
time. There are according to his 
classification three classes of cove- 
nants: (1) Mutual and independent 
covenants where either party may re- 
cover damages from the other, and 
where the allegation by defendant of 
breach by the plaintiff affords no de- 
fense; (2) where covenants are con- 
ditioned and dependent, and the per- 
formance of one depends upon the 
prior performance of another; and 
(3) where covenants are mutual con- 
ditions to be performed at the same 
time.’ Conners y. Winans, 204 N.Y. 
S. 142, 147, 122 Misc. 824. 


95. U.S.—Columbia Bank v. Haeg- 
ner, 1 Pet. 455, 7 L.Ed. 219; Werner 
v. Zintsmaster, 61 F.(2d) 298. 


Ala.—Maury v. Unruh, 126 So. 1138, 
220 Ala, 455; Weaver v. Childress, 3 
Stew. 361. 


Ariz.—Davis v. First Nat. Bank, 229 
Pesoly 2eeAriz: 621) 


Conn.—Lunde v. Minch, 186 A. 552, 
105 Conn. 657. 


Fla.—Walker v. Close, 125 So. 521, 
98 Fla. 1103 [reh den 126 So. 289, 98 
Fla. 1103]. 

Ill.—Cobb v. Willrett, 144 N.E. 834, 
sic Mable Weds 

Miss.—Robinson vy. Harbour, 42 
Miss. 795, 97 Am.D. 501, 2 Am.R. 671; 
Johnson v. Jackson, 27 Miss. 498, 61 
Am.D. 522. 

N.J.—Shinn v. Roberts, 20 N.J.Law 
435, 43 Am.D. 636. 


N.Y.—Conners v. Winans, 204 N.Y. 
S. 142, 122 Mise. 824. 

S.C.—American Nat. Bank of Win- 
ter Haven, Fla., v. Caldwell, 164 S.H. 
613, 166 S.C. 194. 


S.D.—Ink y. Rohrig, 122 N.W. 594, 
23) Se Oa Se 


Wash.—Stein v. Waddell, 80 P. 184, 
37 Wash. 634. 


[a] Beason for rule is that to con- 
strue the covenants and agreements 
of the contract as dependent is ob- 
viously the most just. Columbia 
Bank v. Hagner, 1 Pet. (U.S.) 455, 7 
L.Ed. 219. 


{[b] Rule of construction is that 
covenants are prima facie dependent. 
Conners v. Winans, 204 N.Y.S. 142, 
122 Misc. 824. 


[ec] “Where there is substantial 
doubt as to whether covenants are 
dependent or independent, they will 
be considered as dependent.” Davis 
Mer Nat. Bank, 229 P. 391, 26 Ariz. 

. 634. 


[d] Provision for partnership and 
sale of land.—Where a contract was 
entered into forming a partnership 
for the operation of the land, and 
under which the owner thereof agreed 
to sell to the other partner fora stat- 
ed price at a stated time, the provi- 
sions for the partnership and for the 
sale were dependent, and failure of 
performance of the partnership by 
reason of the death of the partner who 
was to purchase released the owner 
from his contract to sell. Townes 
v. Townes, 270 EF. 744. 


fe] ex rei site applied.—Werner 
v. Zintsmaster, 61 F.(2d) 298. 

[f] Effect of privilege to perform 
for ativerse party.—A reservation in 
a contract of sale of land of the right 
to the vendee to perfect the title at 
the vendor’s expense conferred a priv- 
ilege, and did not impose a duty on° 
the vendee, and the vendee had the 
right to refuse a tender of the deed, 
where taxes for the year were not 
paid by the vendor, as agreed. Echols 
v. Miller, (Tex.Civ.App.) 218 S.W. 48. 

Rule applied to covenants to pay 
and convey see infra § 269. 

$6. Ark.—Taylor v. Patterson, 3 
Ark. 238. 


Kan.—Battey v. Beebe, 22 Kan. 81. 


bose aries sc v. Berryman, 5 Dana 


eR cee OOD v. Ingersoll, 2 Pick. 


N.Y.—Conners v. Winans, 204 N.Y. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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been said that where mutual covenants go to the 
whole of the consideration on both sides they are 
dependent,®? but if to only a part of the eonsidera- 
tion they are independent,®’ the order of time in 
which it appears that the covenants are to be per- 
formed is also an important consideration.®® <A 
covenant is independent where its performance by 
one party is not related to the duty of the adverse 
party to perform covenants obligatory upon him. 
The same agreement may contain covenants which 
are dependent and others which are independent,? 
but any particular covenants which are either de- 
pendent or independent at the time the contract 
is entered into remain so and are not affected by 


subsequent events.? 


S. 142, 122 Misc. 824. 


Man.—Sword v. Tedder, 
572: 


[a] Wunder common law covenants 
were prima facie independent. Con- 
ners v. Winans, 204°N.Y.S, 142, 122 
Mise. 824. 

[b] Covenants held independent. 
—(1) Vendor’s covenant to obtain 
lease of other land and purchaser’s 
obligation to pay rental. Glaser v. 
Dannelly, 170 P. 63, 23 N.M. 593. (2) 
Provision as to time for furnishing 
water, under a contract providing 
that the vendor should furnish water 
for the land sold between certain 
dates each year, and the purchaser’s 
promise to pay. Spokane Canal Co. 
v. Coffman, 103 P. 1106, 54 Wash. 645. 
(3) Clauses obligating the vendor to 
pay outstanding mortgages, and the 
purchaser to pay interest on the bal- 
ance of the purchase price and one 
half the taxes. Cullumber v. Stahl, 
203 N.W. 270, 200 Iowa 104. 


97. Fullenwider v. Rowan, 34 So. 
975, 136 Ala. 287; American Nat. 
Bank of Winter Haven, Fla. v. Cald- 
well, 164 S.E. 613, 166 S.C. 194. 


98. Fullenwider v. Rowan, 34 So. 
975, 136 Ala. 287; Weaver v. Child- 
ress, 3 Stew. (Ala.) 361; Bean v. At- 
water, 4 Conn. 3, 10 Am.D. 91; Rob- 
inson v. Harbour, 42 Miss. 795,. 97 
Am.D. 501, 2 Am.R. 671; Bennett v. 
Pixley, 7 Johns. (N.Y.) 249; Ameri- 
can Nat. Bank of Winter Haven, Fla. 
v. Caldwell, 164 S.E. 613, 166 S.C. 
194. ; 


13 Man. 


99. Hewitt v. Berryman, 5 Dana 
(Ky.) 162; Horine v. Best, 2 Bibb 
(Ky.) 547; Robinson v. Harbour, 42 


Miss. 795, 97 Am.D. 501, 2 Am.R. 671; 
Drumheller v. Bird, 15 P.(2d) 260, 170 
Wash. 14. 

[a] If certain day is appointed for 
performance of covenants on one part 
and it is to happen or may happen be- 
fore the covenants on the other part 
are to be performed, the covenants 
are independent. Couch v. Ingersoll, 
2 Pick. (Mass.) 292. 

1. Conners v. Winans, 204 N.Y.S. 
142, 122 Misc. 824. 


[a] Rule applied to purchaser’s 
covenants not to cut wood except for 
ordinary repairs and for fire wood, 
and to insure the buildings on the 
land. Conners v. Winans, 204 N.Y.S. 
142, 122 Misc. 824. 


2. Duncan y. Charles, 5 Ill. 561; 
Robinson v. Harbour, 42 Miss. 795, 97 
Am.D. 501, 2 Am.R. 671; Wandell v. 
Johnson, 227 P. 58, 71 Mont. 73. 

3. Sheeren v. Moses, 84 Ill. 448; 
Duncan v. Charles, 5 Ill. 561; Davis 
v. Lottich, 46 N.Y. 3938; Wilcox v. 
Ten Hyck, 5 Johns. (N.Y.) 78. 

4. Maury v. Unruh, 126 So. 113, 220 
Ala. 455. Noyes v. Brown, 171 N.W. 
803, 804, 142 Minn. 211. 
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“In the ordinary contract for the 
sale of land the vendee’s covenant to 
pay and the vendor’s covenant to con- 


vey are mutual and dependent.” 
Noyes v. Brown, supra. 
[a] Reason for rule is that the 


vendor ought not to be compelled to 
part with his property without receiv- 
ing the consideration nor the pur- 
chaser to part with his money with- 
out an equivalent in return. Colum- 
bia Bank v. Hagner, 1 Pet. (U.S.) 455, 
7 L.Ed. 219. See to same effect Walk- 
er v. Close, 125 So. 521, 126 So. 289, 
98 Fla. 1103. 

Covenants construed as dependent 
generally see supra § 268. 

Ds. oMaurnye-v.orOnruh,,) di26iesonurLls, 
220 Ala. 455. 

6. U.S.—Brown v. Lee, 192 F. 817, 
Tae. CyACg SL. 


Ala.—Bailey v. White, 3 Ala. 330. 


Il1l.—Greengard vy. Bernstein, 175 N. 
BE. 424, 343 Ill. 416. 


Mass.—Howland vy. Leach, 11 Pick. 
151; Couch v. Ingersoll, 2 Pick. 292. 


Mo.—wNorris v. Letchworth, 124 S. 
W. 559, 140 Mo.App. 19. 


N.Y.—Ewing v. Wightman, 60 N.E. 
342, LOT Nay. L0%: Carman ov, Pultz: 
21 N.Y. 547; Morange v. Morris, 3 
Abb.Dec. 314, 3 Keyes 48, 32 How.Pr. 
178 [aff 34 Barb. 311]. 


N.D.—McCulloch v. Bauer, 139 N. 
W. 318, 24 N.D. 109. 


$.D.—Pirrung v. Blankenburg, 230 
N.W. 219, 57 S.D. 45; Moter v. Her- 
shey, 205 N.W. 239, 48 S.D. 493; Hau- 
ert v.. Kaufman, 186 N.W. 555, 45 S. 
D. 182; Ink v. Rohrig, 122 N.W. 594, 
23.) SDP 548: 


Tex.—Von Roeder y. Robson, 20 
BEX. <TH4: 

[a] Rule applied.—Where the pur- 
chaser undertook to pay the vendor 
a certain amount on a certain day if 
the vendor would deliver possession 
of the land on a previous day, and it 
Was provided that the purchaser 
might discharge his obligation to pay 
by permitting the vendor to retain 
possession until the day appointed for 
payment, although a day certain was 
named for payment, the obligation to 
pay became absolute only on delivery 
of possession, and the covenant to 
pay was dependent. Bailey v. White, 
3 Ala. 330. 

[b] Where. purchaser is to pay 
when vendor furnishes abstract show- 
ing good and merchantable title, (1) 
the covenants are dependent, and the 
vendor must show that he was ready 
and willing to perform before the pur- 
chaser is in default. Moter v. Her- 
shey, 205 N.W. 239, 48 S.D. 493. See 
Miswald-Wilde Co. v. Armory Realty 
Co., 243 N.W. 492. Motion gr 244 N. 
W. 589, mod 246 N.W. 305 (applying 
rule). (2) Vendor as under obliga- 
tion to furnish abstract showing good 
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[§ 269] 2. Covenants To Pay and Convey—a. In 
General. The general rule with respect to contracts 
for the sale of real property is that the courts will 
construe the purchaser’s agreement to pay and the 
vendor’s agreement to convey as dependent and 
concurrent stipulations,* in the absence of stipula- 
tions showing the intent of the parties to the con- 
trary;° and, where the contract clearly shows an 
intention that a covenant on the one hand to pay 
the purchase price, and to convey on the other, are 
to be performed at the same time,® or if there are 
covenants to pay and convey, without fixing a time 
for either, or specifying the relations of the par- 
ties,” in the absence of a clearly apparent intent 


and merchantable title generally see, 
infra §§ 664-670. 

7. Ala.—Brady 
807, 159 Ala. 482; 
ning, 1. Ala. 153: 
Alarzet. 

Fla.—Sanford v. Cloud, 17 Fla. 532.: 

Iil.—Robinson v. Yetter, 87 N.B. 
363, 238 Ill. 320 [aff 143 Ill.App. 172], 

Ind.—Ames v. Ames, 91 N.E. 509, 
46 Ind.App. 597. 

Iowa.—Berryhill v. 
Iowa 223. 

Me.—Low v. Marshall, 17 Me. 232; 
Brown v. Gammon, 14 Me. 276. 

Mass.—Tripp v. Smith, 61 N.B. 804, 
180 Mass. 122. 

Minn.—Sennett v. Shehan, 7 N.W. 
266, 27 Minn. 328. 

Miss.—Johnson v. Jackson, 27 Miss. 
498, 61 Am.D. 522; Wadlington v. 
Hill, 18 Miss. 560. 

Mo.—Dietrich v. Franz, 47 Mo. 85. 

N.Y.—Carman v. Pultz, 21 N.Y. 547; 


v. Green, 48 So. 
Ledyard v. Man-. _ 
Stone v. Grover, 1 


Byington, 10 


Frey v. Johnson, 22 How.Pr. 316; 
Parker v. Parmele, 20 Johns. 130, 11 
Am.Dec. 253; ‘Gazley v. Price, 16 
Johns. 267; Jones v. Gardner, 10 
Johns. 266; Green v. Reynolds, 2 
Johns. 207. 


Okl.—Graves v. Chambers, 236 P. 
25, 0) Oke als 


Pa.—Adams v. Williams; 2 Watts 
S&S. 22:75 


S.D.—Hauert v. Kaufman, 186 N. 
W. 555, 45 S.D. 132; Ink v. Rohrig,’ 
122 N.W. 594, 23 S.D, 548. 


Vt.—Drew v. Bowen, 146 A. 254, 102 
Vt. 124; Lawrence v. Dole, 11 Vt. 549. 


ear eR ERY v. Godard, 9 N.B. 


[a] Covenants held dependent.— 
(1) Covenants by the vendor to con- 
vey by good warranty deed, and by 
the purchaser to pay a certain sum 
in money and a certain amount in ob- 
ligations on execution and delivery 
of the deed. Hardin v. Kretsinger, 
17 Johns. (N.Y.) 293. (2) Covenants 
by one party to convey land to anoth- 
er within a certain time at an agreed 
price, and by the other at the same’ 
time to pay the price within such 
time. Low v. Marshall, 17 Me. 232. 
(3) A covenant to convey a tract of 
land, specifying no time of the con- 
veyance, and a covenant to pay there- 
for so much money in hand and so 
much at a future day. McCoy vy. 
Bixbee, 6 Ohio 310, 27 Am.D. 258. See 
to same effect Couch y. Ingersoll, 2 
Pick. (Mass.) 292. (4) In an agree- 
ment that a lessee may at any time 
before the expiration of his term pur- 
chase the land for three thousand two 
hundred and fifty dollars, the convey- 
ance by the lessors and the payment 
of the purchase money are dependent. 
Heine v. Treadwell, 13 P. 503, 72 Cal. 
217. (5) Purchaser’s covenant ‘to 
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to the contrary,’ they constitute mutual and de- 
pendent covenants, and the dependency of such coy- 
enants is not affected by a provision making time 
of the essence of the contract where the only effect 
of such a provision is to place the parties under the 
burden of complying with their respective covenants 
promptly on the date specified. A covenant on the 
one hand to pay at a fixed time, and on the other 
hand to convey at a different time, are so far in- 
dependent that performance of the earlier covenant 
does not depend upon performance of the later cov- 
enant;!° where the parties do not intend that a deed 
shall be delivered until the consideration is paid, 
even though the agreements should be held inde- 
pendent, when the purchaser has neither paid nor 
offered to pay, the vendor is under no obligation to 
deliver a deed.*+ 


1 
Repayment and reconveyance, under an agreement 
whereby the vendor was to repay payments made 
upon the happening of a certain event in the future, 
and the purchaser was to reconvey, were concurrent 
and dependent events.*? 


[§ 270] b. Payment in Installments. Where pay- 
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ment is to be made in installments and there is on 
the one hand a covenant to pay an installment and 
on the other a covenant to convey at the payment 
of the first installment, the covenant to pay the first 
installment and the covenant to convey are depend- 
ant covenants;'? but the covenant to convey and 
the covenant to pay the subsequent installments are 
independent.'* On the other hand, if the covenant 
to convey is to convey upon payment of the last 
installment, the covenants to pay the prior install- 
ments are independent of the covenant to convey,'® 
although the first installment is not paid before the. 
last is due and payable,!® but the payment of the 
last installment and the delivery of the deed are 
dependent and concurrent acts.‘7 The rule that 
a covenant to pay, even if. originally independent, 


‘becomes dependent, if the vendor allows the install- 


ments to run without collection until.the last one 
is due, has been rejected.t® 


[§ 271] c. Payment with Promissory Notes. 
Where there is a covenant to convey without any 
time being specified and a promissory note is taken 
in payment, payable at a fixed time,'® or if the con- 


“first” make payments and perform 
covenants mentioned on his part be- 
fore the vendor conveyed by warranty 
deed, was dependent and concurrent 
with the vendor’s covenant to convey. 
ee v. Rohrig, 122 N.W. 594, 23 S.D. 
48. 

8. Stein v. Waddell, 80 P. 184, 37 
Wash. 634. 


Intention of parties as controlling 
see supra § 261. 


Qo ehavert vy; 
555, 45 S.D. 132. 


Kaufman, 186 N.W. 


10. Ark.—Sayre v. Craig, 4 Ark. 
10, 37 Am:D. 757. 
Ind.—Carver v. Fennimore, 8 Ind. 


435. 

Kan.—Battey v. Beebe, 22 Kan. 81. 

Ky.—Saunders v. Beal, 4 Bibb 342; 
Hutchings v. Moore, 4 Metc, 110. 

Me.—Augusta Bank v. Hamblet, 35 
Me. 491. 

Minn.—Noyes v. Brown, 171 N.W. 
803, 142 Minn. 211. 

N.Y.—Wilcox v. Ten Eyck, 5 Johns. 
78. 


Ohio.—Andrews v. Moore, Tapp. 
rd Uy. 
[a] Covenants held independent.— 


(1) A covenant to make title and a 
covenant to convey will be regarded 
as independent, if the time of pay- 
ment precedes the time fixed for the 
delivering of the deed, or if no time 
for making title is fixed. McRaven 
y. Crisler, 53 Miss. 542. (2) Where 
a substantial part of the considera- 
tion of a contract for the sale of land 
has been paid, the covenants and un- 
dertakings thereof were independent, 
and not conditions precedent. Ful- 
lenwider v. Rowan, 34 So. 975, 186 
Ala. 287. (3) Agreement of vendor 
to obtain government patent within 
certain time is independent of the 
purchaser’s covenant to make a de- 
ferred payment during such _ time. 
Chamberlin v. Ivens, 210 580, 86 
Idaho 235. (4) Where the contract 
provides that the time for paying 
the consideration is a date prior to 
that for the transfer of the property, 
the covenant to pay is an independent 


one. Noyes v. Brown, 171 N.W. 803, 
142 Minn. 211. 
11. Phillips v. Sturm, 99 A. 689, 91 


Conn. 331. 

12. Giventer v. Antonofsky, 205 N. 
Y.S. 287, 209 App.Div. 679. 
13. Bailey v. Lay, 33 
Colo. 405; Silfvast  v. 

(Mont.) 20 P.(2d) 631. 

14. Hutchings v. Moore, 4 Metc. 
(Ky.) 110; Conners v. Winans, 204 N. 
Y.S. 142, 146, 122 Misc. 824. 

“A covenant to pay an installment 
is an independent covenant.” Con- 
ners v. Winans, supra. 


Pe 407, 8 
Asplund, 


15. Conn.—Bean v. Atwater, 4 
Conn. 3, 10 Am.D. 91. 

Fla.—Harper v. Bronson, 139 So. 
203; Walker v. Close, 125 So. 521, 


126 So. 289, 98 Fla. 1103. 


Ga.—Chastain v. Platt, 143 S.B. 378, 
166 Ga. 307 [rev 137 S.E. 409, 36 Ga. 
App. 581, and mandate of Supreme 
Court conformed to 144 S.E. 228, 38 
Ga.App. 454]. 


J1l1.—Sheeren v. Moses, 84 Ill. 448; 
Runkle v. Johnson, 30 Ill. 328, 83 Am. 
D. 191; Duncan v. Charles, 5 Ill. 561. 

Kan.—Battey v. Beebe, 22 Kan. 81. 

Me.—Manning vy. Brown, 10 Me. 49. 

Mass.—Kane v. Hood, 13 Pick. 281. 

Minn.—Benjamin v. Savage, 191 N. 
W. 408, 154 Minn. 159, 35 A.L.R. 97. 


Miss.—Powell v. Stowers, 47 Miss. 
577; Robinson vy. Harbour, 42 Miss. 
195,. 9% Am.Ds 501, 2 Am<R.. 671, 

Mont.—Silfvast v. Asplund, 20 P. 
(2d) 631. 

N.J.—Biddle v. Coryell, 18 N.J.Law 
Siiso8 AMY o2d, 


N.Y.—Beecher v. Conradt, 13 N.Y. 


108, 64 Am.D. 535; Champion ov. 
White, 5 Cow. 509; Robb v. Mont- 
gomery, 20 Johns. 15. 


Or.—Lea-v. Blokland, 257 P. 801, 
122 (Or, 2:30. 


Man.—Sword v. Tedder, 13 Man. 
572, 
[a] Rule stated and applied.—(1) 


“Where payments are to be made in 
installments and conveyance is not 
to be made until after full payments, 
all except the last installment are in- 
dependent promises.” Lea v. Blok- 
NERA PPA MESHES, alhA2 Oe, VARKOS A) 
Where purchasers who had made in- 
itial payment were in possession, and 


were to pay the balance of the pur- 
chase money before a certain time, 
and the vendor was to do nothing 
more until the balance of the pur- 
chase money was paid, the covenant 
of the purchaser to pay the balance 
of the purchase money was not de- 
pendent on the conveyance of the 
land and the implied covenant of the 
vendor to convey was an independent 
covenant. Chastain v. Platt, 143 S.E. 
378, 166 Ga. 307 [rev 137 S.E. 409; 36 
Ga.App. 581, mandate of Supreme 
Court conformed to 144 S.H. 223, 38 
Ga.App. 454]. 


[b] Thus, where a land sale con- 
tract provided for a cash payment 
and subsequent half-yearly install- 
ments for several years, and convey- 
ance when payment in full was made, 
the covenant to pay the installments 
on the purchase price except the last 
one and the covenant to convey were 
independent. Benjamin v. Savage, 
pola Na 408, 154 Minn. 159, 35 A.L. 


16. Sheeren v. Moses, 84 
Dunean v. Charles, 5 Ill. 561 


17. See supra § 244. 


18. Walker v. Hewitt, 220 P. 147, 
109 Or. 366, 35 A.L.R. 100. 


19. Norton v. Jackson, 5 Cal. 262; 
Woods v. Morgan, Morr. (Iowa) 179; 
Kirtz v. Peck, 10 N.Y.St. 796 [aff 21 
N.EY 130;0113 N.Y. 2227 > Walker tvs 
Hewitt, 220 P. 147, 109 Or. 366, 35 A. 
L.R. 100. 


[a] Rule applied where land was 
sold with covenant of warranty, ac- 
companied with delivery of posses- 
sion, for which the purchaser gave 
a note for the purchase money. Nor- 
ton v. Jackson, 5 Cal. 262. 

[b] Negotiability.—(1) Giving ne- 
sotiable note for purchase price even 
at the time of the execution of the 
contract is an independent covenant. 
Walker v. Hewitt, 220 P. 147, 109 Or. 
366, 35 A.L.R. 100. (2) Where the 
vendor bound himself to convey, and 
the purchaser gave his promissory 
note, negotiable under the statute, for 
the reason that in the hands of an 
assignee an action might clearly be 
maintained without regard to tender 
of the deed, the legitimate inference 
is that the purchaser intended the 
contracts to be independent. Woods 
v. Morgan, Morr. (Iowa) 179. 


Ill. 448; 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a" 


‘ 


‘until the last note is due and payable,?? 
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tract provides for no conveyance unless the first 
note is paid,?° the covenant to convey and the note 
are independent; and where notes are given for 
different installments, and conveyance is to be made 
on payment of the last note, the prior notes are 
independent of the covenant to convey,*! and do not 
become dependent by reason of remaining unpaid 
but the cov- 
enant to convey and the last note are dependent.” 
If there is a covenant to convey on payment of the 
first installment in cash, and notes payable subse- 
quently are given for the balance, the covenant to 
convey and the covenant to pay the notes are inde- 
pendent.?# Where a note given for the first pay- 
ment for land under a contract for its purchase was 
originally an independent covenant, but by forbear- 
ing action until either the contract was null and 
void or at the election of the vendor, all payments 
on the contract became due upon default, the vendor 
waived the right to treat the note as an independent 
covenant, and it thereafter in either event became 
a dependent covenant,.?> 
to pay, even if originally independent, becomes de- 
pendent, if the vendor allows the installments to 
run without collection until the last one is due, 
and which has been rejected,?® ought never to be 
applied where the vendee has given a hegotiable 
promissory note for the whole purchase price, there- 
by indicating his intention to make an independent 
contract with respect to the payment.** 


[§ 272] 3. Covenants Relating to Improvements. 
Where the purchaser covenants to make the payments 
specified in the contract, and the vendor covenants to 
make improvements specified therein, the covenants 
are concurrent and dependent,?® and where the con- 
tract does not show on its face that the vendor’s cov- 
enants to make improvements were independent,”® or 
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if the time stipulated by each party for performance 
is concurrent,*° or if the contract provides that time 
is of the essence and the vendor covenants to make 
and complete certain improvements within a specified 
time,** or if the contract provides for construction by 
the vendee of certain improvements before delivery 
of possession,®* his covenants to make improvements 
are dependent. Under general rules relating to the 
classification of covenants,** a covenant by the ven- 
dor to make certain improvements without cost to the 
purchaser,** or a covenant by the purchaser to make 
payments as specified and by the vendor to make 
certain improvements, if they are not conneeted 
and related,®® is independent. Where the manifest 
intention of the parties as expressed in the con- 
tract is that an improvement is not to be made’ by 
the purchaser until after performance of covenants 
relating to the purchase of the land, transfer of the 
title, and paying or securing the purchase price, and 
no time is specified for performance, the covenants 
are not dependent®® and the purchaser’s covenant 
to pay for the land within a specified time and the 
vendor’s covenant to make improvements were not 


‘dependent under a contract providing that time 


was of the essence and giving the purchaser the 
right to immediate possession, but failing to fix a 
time within which the improvements were to be 
made, and the vendor had the same time to make the 
improvements as the purchaser had under the con- 
tract for payment, for, in the absence of a provision 
fixing a specific time within which he was to ecom- 
plete the improvements, the law requires them to 
be made within a reasonable time.** 


Letter written several days after making of con- 
tract, promising to make improvements, does not 
constitute a dependent covenant.?* 


[§ 273] M. Conditions and Provisos—l. In Gen- 


20. Gillett v. Cheairs, 243 P. 1112, (Mich. 606. \ 33. See supra § 268. 
79 Colo. 20. [a] Rule applied: (1) To vendor’s 34. Hochstein NE Vanderveer 
21. Sheeren v. Moses, 84 Ill. 448; | covenant to complete a building and | Crossings, 134 N.Y.S. 950, 150 App. 
Duncan v. Charles, 5 Ill. 561; Carver|make the basement water-proof. | Div. 118, 134 N.Y.S. 952, 150 App. 
v. Fennimore, 8 Ind. 135; Robinson | Joseph v. Rottschafer, 227 N.W. 784, | Div. 121; McCracken v. Bay City 
v. Harbour, 42 Miss. 795, 97 Am.D. | 248 Mich. 606. (2) To vendor’s cove- | Land Co., 183 P. 9, 98 Or. 461. 


501, 2 Am. R. 671 [disappr Clopton v.|nant to pipe 


Bolton, 33 Miss. 78; McMath v. John- 


son, 41 Miss. 439]: Lea v. Blokland, }tain time. 


Poi SOl el 22 wOr? 2305) Oregon & Realty Co., 224 

Western Colonization Co. v. Wil- | 435. 

loughby, 257 P. 812, 122 Or. 170. 29. Folkerts v. 
[a] According to terms of con- 


tract, notes for the purchase price of [a] 


water 
streeis and highways within a cer- 
Monteverde v. 
P. 247, 65 Cal.App. 


Co., 210 N.W. 231, 2386 Mich. 294. 
Rule applied to vendor’s cove- 


and improve 


[a] Rule applied: CL) logs the 
vendor’s agreement to improve a 
street, lay water mains, and clear the 
land. McCracken y. Bay City Land 
Cor 183 Pe 9) 93) Orie46i0 (2) To the 
vendor’ s covenant to fill in a creek 
“free to lot buyers within three years 
from April 2, 1906.” Hochstein v. 


Brooke 


Marysville Land 


land, given at the time of the execu- 
tion of the contract to purchase, are 


jndependent covenants to pay the 
purchase price. Oregon & Western 
Colonization Co. v. Willoughby, 257 
ieee ales, BNP Oheke alii 

22. Sheeren v. Moses, 84 Ill. 448; 
Duncan v. Clarke, 5 Ill. 561. 

23. Sheeren v. Moses, 84 Ill. 448; 


Carver v. Fennimore, 8 Ind. 135; Rob- 
inson v. Harbour, 42 Miss. 795, 97 
Am.D. 501, 2 Am.R. 671 [disappr Clop- 


ton v. Bolton, 33 Miss. 78; McMath 
vy. Johnson, 41 Miss. 439]; ‘Lea v. 
Blokland, 257 P. 801, 122 Or. 230. 

24. Hutchings v. Moore, 4 Metce. 
Cheye)) me0: 

25. Jones v. Tschetter, 194 N.W. 


839, 46 S.D. 520. 


26. See supra § 270. 

27. Walker v. Hewitt, 220 P. 147, 
109 Or. 366, 35 A.L.R. 100. 

28. Monteverde v. Brooke Realty 


Co., 224 P. 247, 65 Cal.App. 435; Jo- 
seph y. Rottschafer, 227 N.W. 784, 248 


nant to construct sidewalks, improve 
streets, boulevards, and roadways, to 
construct a sewer, to plant shade 
trees and improve park strips. Fol- 
kerts v. Marysville Land Co., 210 N. 
W. 231, 236 Mich, 294. 


30. Folkerts v. Marysville Land 
Cosysupra.e: 

31. Sutton v. Meyering Land Co., 
227 N.W. 783, 248 Mich. 601 [cit Fol- 
kerts v. Marysville Land Co., 210 N. 
W. 231, 236 Mich. 294]. 


[a] Rule applied to vendor’s 
agreement to supply water mains, 
sewers, electric lights, cement side- 
walks, and grade and surface road- 
beds within three years from the date 
of the contract. Sutton v. Meyering 


and Co., 227 -N.W. 783, 248 Mich, 
$2. Voorhees v. Baier, 191 N.W. 


125, 194 Iowa 1320. 

[a] Rule applied to provision for 
construction of house and_ barn. 
Voorhees vy. Baier, 191 N.W. 125, 194 
Towa 1320. 


Vanderveer Crossings, 134 N.Y.S. 950, 
150 App.Div. 118, 134 NoY-S. 952; 150 
App.Div. 121. 


35. Zambetti v. Comodores Land 
Co., 186 So. 644, 102 Fla. 586. 


[a] Rule applied to vendor’s cove- 
nant to pave and extend a water main 
within sixty days and the purchaser’s 
covenant to pay the purchase price 
over a period of three years. Zam- 
betti v. Comodores Land Co., 136 Sa 
644, 102 Fla. 586. 


36. Pine Hills v. Lehmann, 126 So. 
209, 169 La. 838; Bilansky v. Hogan, 
157 N.W. 13, 190 Mich. 463. 


37. Brow v. Gibraltar Land (Co., 
229 N.W. 604, 249 Mich. 662. 


[a] Rule applied to vendor's 
agreement to construct streets and 
bridges and to dredge canals. Brow 
v. Gibraltar Land Co., 229 N.W. 604, 
249 Mich. 662. 


38. Smith v. Home Seekers” Real- 
ty Co., 122 So. 708, 97 Fla. 236, 67 A. 
L.R. 807, 
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oral. 


contrary to public policy.*° 
may be inserted in contracts of 


39. Ala.—Morris v. Tuskaloosa 
Mfg. Co., 3 So, 689, 83 Ala. 565. 

Ill—Wiegman y. Kusel, 110 N.E. 
884, 270 Ill. 520. 

Ky.—Hatcher v. Andrews, 5 Bush 
561. 

La.—Union Sawmill Co. v. Lake 
Lumber Co., 44 So. 1000, 120 La. 106. 

Minn.—Hobart v. Kehoe, 126 N.W. 
66, 110 Minn. 490, 186 Am.S.R. 524. 

49. Ill.—Wiegman v. Kusel, 110 N. 
BE. 884, 270 Ill. 520. 

' N.J.—Brewer v. Marshall, 
Ed. 53:7, 97) Am. De 679. 

Philippine.—Tanido vy. Jumanan, 17 
Philippine 335. 

Va.—Tardy v. Creasy, 81 Va. 553, 
59 Am.R. 676. 

Que.—Janelle v. 

Que.Super. 157. 
_. [a] Owner has a right to sell his 
property on such terms and condi- 
tions as he may think proper where 
they are not objectionable in law. 
Wiegman v. Kusel, 110 N.E. 884, 270 
Tl. 520. 

41. Conn.—Munson v. Munson, 24 
Conn. 115. 

Tll.—Reeves v. Forman, 26 Ill. 313; 
Curtis v. Hawley, 85 ILll.App. 429. 
See also Storer v. Morley, 185 Ill.App. 
231. 


19 N.J. 


Courchesne, 31 


Kan.—Maddux vy. Simonson, 111 P. 
428, 83 Kan. 325. 


Ky.—Cross v. Coleman, 6 Dana 446. 


Mass.—Russell v. Hastern R. Co., 
5 Allen 290. 


N.Y.—Huber v. Grauer, 33 N.Y.S. 
877, 87 Hun 100; Goldberg v. Norek, 
L66° N:Y.S. 1028; "101) Mise. 371. 


Pa.—Haney v. Hatfield, 88 A. 680, 
241 Pa. 4138. 


R.I.—Aborn v. 
America, 7 R.I. 98. 


Tex.—Heffron v. 
SOW. 259, 76 Tex. 312. 


Vt.—Tracy v. Hutchins, 36 Vt. 225. 


Wis.—-Jacobs v. Spalding, 36 N.W. 
608, 71 Wis. 177. 


[a] Particular provisions con- 
strued.—(1) A provision in a contract 
for the sale of a tannery and the land 
on which it is located that ‘all bark 
is to ,be sold” to the purchaser ‘at 
the cost price thereof,” refers only to 
bark already peeled and on the land 
sold. Baugh v. White, 29 A. 267, 161 
Pa. 632. (2) An agreement by the 
vendor to erect a building upon the 
land contracted to be conveyed will 
be construed as requiring him also to 
furnish the materials therefor. Bo- 
hanan v. Thomas, 49 So. 308, 159 Ala. 
410. (3) Under an agreement by the 
purchaser to restore a switch con- 
nection and continue its use to the 
vendor “as heretofore,’ which use 
had previously been without charge 
but subject to discontinuance, the 
agreement was to continue the con- 
nection without any limit as to time 
and the words ‘as heretofore” refer- 
red merely to the mode of using the 
connection. Pittsburgh, etc., R. Co. 
v. Reno, 14 N:B. 195, 1238 Ill. 273 [aft 
22 Tll.App. 470]. (4) Under a con- 
tract for the sale of certain timber 
lands and for the sale of timber on 
other lands, the purchaser to erect a 
sawmill on a tract to be selected by 


Bank of North 


Cunningham, 13 


The parties to a contract of sale may make 
the same subject to such conditions and provisos 
as they may see fit,*?® exeept such as are illegal or 
The operation and ef- 
fect of the various conditions and provisos which 
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sale necessarily 


him, he could make the location either 
upon the lands purchased or upon the 
land from which the timber alone is 
purchased. Hubbard v. Bellew, 10 F. 
849. 
dor to “complete” a building begun 
on the land according to the plans 
and specifications, had no reference to 
any departures from such plans made 
prior to the sale, but the vendor could 
not thereafter depart from the plans 
and specifications under a right to do 
so reserved in his original contract 
with the builders. Marx v. Oliver, 
92 N.E. 864, 246 Ill. 316. (6) A con- 
tract requiring the vendors to remove 
“violations” imposed by the tenement 
house department on the premises 
eonstrued not to obligate them to 
make reconstructions required by the 
violations. Kalashetz v. Rafsky, 154 
N.Y.S. 218, 90 Misc. 684. (7) So pur- 
chasers construed to have assumed 
payment of the interest on a certain 
mortgage on the’ land only from the 
date of the contract. Nesbitt  v. 
Chesebro, 133 P. 545, 89 Kan. 863 
[mod 1386 P. 793, 91 Kan. 14]. (8) A 
contract which bound the vendor to 
buy a certain number of mortgages 
from the purchaser, and which were 
to be: given by prospective grantees 
to whom the purchaser was to sell 
after a division of the land, each lot 
to have a specified frontage, did not 
require that the mortgagees should 
cover the entire tract where each cov- 
ered a lot of the frontage specified. 
Hanley v. Hatfield, 88 A. 680, 241 Pa. 
413. '(9) Where the obligation of a 
purchaser who had agreed to pay a 
certain sum of money on the condi- 
tion that deeds to certain land be 
deposited within a certain time, was 
limited to a reconveyance of certain 
of such lands to the vendor, the ven- 
dor’s failure to make such deposits 
relieved the purchaser of his obliga- 
tion to reconvey, and he was not ob- 
ligated to pay the purchase price on 
the condition of deposit. Greene v. 
Riordan, 276 P. 141, 97 Cal.App. 462. 
(10) Where property was to be con- 
veyed subject to certain leases aggre- 
gating a certain sum per month, the 
terms thereof not to exceed one year, 
and the contract did not state the 
term of any of such leases except 
that their terms should not exceed 
one year, they might have run for 
one month or less, and the reference 
to the rentals was merely to the rate 
per month. Goldberg v. Norek, 166 
Nias. 10235 10) Misorr37ie4 (1) "The 
provision in a contract to convey land 
in consideration of money and con- 
veyance of certain lots and which re- 
quired the parties to furnish ab- 
stracts within a certain time, deeds 
to be exchanged as soon as merchant- 
able titles were shown, and if mer- 
chantable titles were not shown the 
sale was to be null and void, was 
without application where the vendor 
of the lots had no interest therein, 
and the lots described in his abstract 
were not in the minds of the parties 
when the contract was made. Mad- 
Shes v. Simonson, 111 P. 428, 83 Kan. 

[b] Provisions that purchaser 
shall realize certain amount on resale 
or vendor will make good the defi- 
ciency or repurchase construed. 
Reeves v. Forman, 26 Ill. 313; Hakes 
va Peck, 2) A bbuDecwGNevee 28 ball 
Keyes 505; Huber v. Grauer, 33 N. 


(5) An agreement by the ven-: 
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depend upon the proper construction of the agree- 
ment;*t the intention of the parties as shown by 
a proper construction of the contract must eontrol 
in determining whether the sale is absolute or con- 
ditional,*?, whether a condition in the contract of’ 


Y.S. 877, 87 Hun 100. 


[c] Construction by parties.— 
Where a contract of sale contains a 
condition that a street shall be dedi- 
cated through the land sold, and both 
of the parties have construed it as 
meaning a dedication by deed accept- 
ed by the city, they will be bound by 
that construction, although the con- 
tract does not expressly so provide. 
McCormick v. Merritt, 105 N.W. 428, 
131 Iowa 160. 


[ad] As affected by statute.—The 
fact that clauses in a mortgage. re- 
quired of the purchasers by the ven- 
dor were not contained in a statute 
relating to conveyances of realty, 
where the statute had always been 
permissive, and did not provide that 
conveyances must be in the form set 
forth, and did not prevent or invali- 
date the use of other forms, was not 
controlling on the question of wheth- 
er such clauses were ‘“‘uSual’ as used 
in the contract between the parties. 
Goldberg v. Norek, 166 N.Y.S. 1023, 
101 Misc. 371. . 


[e] Pacto de retro.—Rosales v. 
Reyes, 25 Philippine 495. 


[f] Statement of opinion,—A 
statement by the vendor which is 
only a matter of opinion or prophecy, 
not constituting a binding contract, 
cannot be made the basis of an ac- 


tion, as for example a_ statement 
“that no intoxicating liquor would 
ever be sold or given away” in a 


town in which he was seeking to sell 
land. Ayers v. Southern Pac. R. Co., 
159.P. 144, 173 Cal. 74. 


42. Title Guarantee, etc, Co. v. 
McDonnell, 73 P. 484, 32 Wash. 418; 
Jacobs v. Spalding, 36 N.W. 608, 71 
Wisi ltt. 

[a] Provisions construed.—(1) An 
accepted offer to purchase, accom- 
panied by a check in part payment, 
the balance to be paid within a cer- 
tain time “if titles are clear,’ was a 
conditional and not an _ absolute 
agreement which the vendor could 
repudiate. Adams v. Bridges, 81 S.E. 
203, 141 Ga. 418. (2) “Subject to ap- 
proval of titles’ construed in con- 
nection with the entire contract, as 
meaning that the purchaser would 
inquire into the title of the seller, 
and that if he approved it, he would 
carry out the contract of sale. Man- 
hing v. Sams, 84 S.E. 451, 143 Ga. 
205. (3) Instrument acknowledging 
an indebtedness, and constituting an 
agreement to convey land as security 
as soon as possible, and showing in 
itself that title was then in others, 
meant that the vendor would convey 
when he acquired title. Old v. Rich- 
mond Cedar Works, 91 S.E. 846, 173 
N.C, 161. (4) Where the vendor con- 
tracts to convey if he can give title, 
there is no contract for the breach 
of which the purchaser is entitled to 
recover where the vendor is unable 
to give title Edwards Lumber & 
Land Co. v. Smith, 132 S.E. 593, 191 
N.C. 619. (5) A corporation agreeing 
to purchase land, if able to obtain ti- 
tles to other lands, including fee in 
street, is liable on the contract, where 
it could have obtained such titles in 
the manner -contemplated, but reject- 
ed the city’s deed of fee in street be- 
cause of condition subsequent. De 
Blois v. Boylston & Tremont Corpo- 
ration, (Mass.) 183 N.E. 823. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sale is merged in the deed subsequently executed,** 
and with regard to the person or persons for whose 
benefit the condition was inserted.‘+ 
tions may have reference either to the inception or 
binding effect of the contract*® whether the condi- 


[b] Words construed.—Provision 
that “if’ the vendee performed all 
the terms by him to be performed, 
the vendee would convey, construed 
to mean “at the time when; when- 
ever,” and not to make the vendor’s 
performance conditional only on the 
vendee’s performance for the rea- 
son that the only fair inference from 
the entire agreement was that both 
parties intended that the vendor 
Should sell and that he so promised. 


Wandell v. Johnson, 227 P. 58, 
Mont. 73. 
43. McCormick v. Merritt, 105 N. 


W. 428, 131 Iowa 160. 


44. Peabody Heights Co. v. Will- 
son, 32. A. 386, 1077, 82 Md. 186, 36 
L.R.A. 393. 


[a] Purchaser as without right to 
obtain possession from tenants.—A 
contract containing a provision that 
the property was subject to certain 
leases which expired, or contained 
provisions for their cancellation, on 
or before a certain date, did not man- 
ifest an intention of the parties that 
the sale should be subject to the right 
of the purchaser to obtain possession 
from the tenants on such date. Ur- 
bis Realty Co. v. Globe Realty Co., 
139 N.E. 238, 235. N.Y. 194. 


45. Lewis v. Brock, 48 So. 5638, 123 
La. 1 
fa] Securing loan.—Alternative 


eonditions of a contract to purchase 
land, if the purchaser secured a loan 
or if the vendor’s agent arranged a 
loan, made suspensive by Civ. Code 
art 2021, do not obligate the purchas- 
er to buy until the happening of one 
of the events upon which the offer 
was conditioned. Decker v. Rendau- 
din, 122 So. 600, 10 La.App. 725. 


[b] Necessity of securing permis- 
sion for particular user.—The re- 
quirement in an offer to purchase 
land that permission of municipal 
authorities for its use as a grocery 
be obtained was a suspensive condi- 
tion entirely dependent on the discre- 
tion of such authorities, and the ob- 
ligation to purchase did not come in- 
to existence until the happening of 
such event. Monteleone vy. Blache, 
120 So. 900, 11 La.App. 99. 


[ce] Particular provisions con- 
strued.—(1) A contract for the ex- 
change of lands which the parties 
did not own at the time of the con- 
tract, containing a proviso that the 
agreement was satisfactory ‘‘provid- 
ed titles could be procured and made” 
is not absolute but contingent, and 
is not binding unless the parties can 
procure and make title. Lacy v. Hall, 
37 Pa. 360. (2) A writing in the form 
of a receipt for an advance payment 
“on account of purchase” of certain 
land “provided the abstract is cor- 
rect,” otherwise the money to be re- 
turned, means that the abstract is to 
show a good title and not merely that 
the abstract shall be correct as an 
abstract. Curtis v. Hawley, 85 Ill. 
App. 429. (3) Where certain land 
was to be paid for if certain other 
property was deeded on or before a 
certain day, and if Such conveyance 
was not made, both parties were to 
be released from the agreement, mere 
tender of a deed was not g convey- 
ance, and the condition was not filled 
by such tender, for, as the terms 
“deed” and ‘‘conveyance’”’ were used 
in the contract, there was no convey- 
ance unless there was a transfer of 
title and acceptance of the deed by 
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Such stipula- 


the buyer. Warren v. Stoneman, 176 
N.E. 795, 276 Mass. 259. (4) A pro- 
viso, under an agreement to sell cer- 
tain land within a certain time pro- 
vided it was “not approved for a 
school site’ before a certain date “by 
the necessary municipal authorities,” 
related to future:action and to an ef- 
fective and not merely a preliminary 
approval. Reynolds v. Burr, 93 N.Y. 
Dao Lo Os AD DUDA Va Lode Cys tite 
contract between the owner of mort- 
gages and the widow of the mortga- 
gor providing that in consideration 
of her release of dower and “if no 
fight is made upon said foreclosures,” 
he will become the purchaser and 
convey to her a part of the land, ap- 
plies only to the widow. Hays v. Mc- 
Lain, 50 S.W. 1006, 66 Ark. 400. (6) 
A contract containing a provision 
that the vendor should deliver pos- 
session aS soon as a Suit covering his 
right to possession of the land was 
settled or dismissed, was conditional 
and effective only if plaintiff in the 
suit against the vendor was divested 
of possession and interest in the 
land. Kincheloe v. Strayer, 96 S.E. 
167, 123 Va. 178. 


46. See supra §§ 268-272. 
47. Perry v. Rice, 10 Tex. 367. 


[a] Rule of construction.—‘If 
the acts to be done by the parties re- 
spectively are not to be performed 
at the same time, are not to be con- 
current acts—as if the pay- 
ment of the money was to be made 
at a time previous to that appointed 
for the making of the conveyance— 
it is manifest that the former would 
not be a condition precedent to the 


fantetet Perry v. Rice, 10 Tex. 367, 
[b] Particular provisions con- 


strued.—(1) Provisions in a contract 
by which the agreement to purchase 
the property should be void at the end 
of one year in case of the death of 
the purchaser, the failure of a par- 
ticular company, or general business 
depression, were conditions subse- 
quent. Bergens v. Zimmerman, 226 
N.Y.S. 275, 131 Misc. 488. (2) Where 
the purchaser’s covenant to build cer- 
tain houses on the land was treated 
as a part of the purchase price, the 
vendor’s agreement to release his 
lien, executed simultaneously with 
the deed, was a condition precedent 
to the purchaser’s covenant to build. 
Waco Development Co. v. McNeese, 
(Tex.Civ.App.) 209 S.W. 464. 


[c] Words.—‘‘There are no par- 
ticular words the use of which will 
make a stipulation a condition pre- 
cedent or subsequent. We 335 
there are certain rules which have 
been adopted by which to ascertain 
the intention of the parties.” Perry 
v. Rice, 10 Tex. 367, 371. 


[d] Sale “subject to approval of 
titles” (1) was inchoate, but would 
become binding on the seller if the 
purchaser should approve the title 
within a reasonable time. Manning 
v. Sams, 84 S.E. 451, 143 Ga. 205. (2) 
Agreement to buy real estate provid- 
ed the titles are good and approved 
by the judgment of a court has no 
binding effect until the condition has 
happened. Lewis v. Brock, 48 So. 563, 
ab Jae Be: ae Ue 

48. Washington v. Ogden, 1 Black 
(U.S.). 450, 17 L.Ed. 203; Nostdal v. 
Morehart, 157 N.W. 584, 132 Minn. 
351; Schwab v. Baremore, 104 N.W. 
10, 95 Minn. 295. 
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tions and covenants are dependent or independent,*® 
whether the conditions are conditions precedent or 
_ conditions subsequent,*? or to conditions or eontin- 
gencies on which it may terminate or cease to be 
binding;#*® and they may relate either to acts to be 


[a] Inmcongrnous and inconsistent 
provision.—A stipulation to the effect 
that if the title which the vendor can 
convey is not good, and cannot in 
the exercise of good faith on the part 
of the vendor be made good, the 
agreement is to be at an end as to 
both parties, and the purchase mon- 
ey refunded cannot be controlled by 
a following incongruous and incon- 
sistent provision. Nostdal v. More- 
hart, 157 N.W. 584, 132 Minn. 351. 


[b] Particular provisions con- 
strued.—(1) A proviso that the pur- 
chaser on seeing the land shall like 
it and “if he does not, no bargain,” 
expires by its own terms when the 
purchaser has seen the land and de- 
clares his dislike to it. Davis v. Par- 
ish, Litt.Sel.Cas. (Ky.) 153, 12 Am.D. 
287. (2) A contract to pay the bal- 
ance of a certain sum for certain 
lands ‘fon the final confirmation” of 
title by the United States authorities, 
is a contract to pay on condition that 
the title is so confirmed and ceases 
by its own terms when the title is 
finally rejected by such authorities. 
Frisbie v. Moore, 51 Cal. 516. (3) 
A contract stipulating for the de- 
posit of the purchase money in a bank 
to be paid over when a third person 
agreed upon “pronounces the deed to: 
be complete and perfect,’ terminates 
when such person pronounces. the 
deed to be imperfect, and the pur- 
chaser is then entitled to a return 
of his money. Wilson v. Getty, 57 
Pa. 266. (4) Under a contract for 
the sale of land held under a sheriff's 
certificate on which the period for 
redemption has not expired, and pro- 
viding that ‘in case there is a re- 
demption of said land’ the vendor 
shall be under no obligation to convey 
and shall refund the amount advanc- 
ed on the purchase price, the proviso 
has reference only to a contingency 
making it impossible for the vendor 
to convey, and although the land is 
redeemed if the redemption is set 
aside and a sheriff’s deed made to the 
vendor he must convey it to the pur- 
chaser. Spraker v. Jenners, 40 N.E. 
117, 140 Ind. 688... (5) Where a con- 
tract provides that if the title cannot 
be made good, the contract shall be 
void, if the vendor is unable to con- 
vey, under its terms, the contract is 
void. Schwab v. Baremore, 104 N.W. 
10, 95 Minn. 295. (6) The provision 
in a contract whereby it was made 
dependent on the cancellation and 
surrender of a previous contract to 
sell, was a condition precedent which 
required a formal written release, and 
was not satisfied by a parol and mu- 
tual agreement that a title was to be 
released. Washington v. Ogden, 1 
Black (U.S.) 450,17 L.Hd. 203. (7) A 
provision that if the title was defec- 
tive the deposit should be returned 
and the obligation of the parties 
should cease, meant that the obliga- 
tions of the parties should cease if 
the title became defective, without 
the vendor’s fault, subsequent to the 
execution of the contract. Moskow 
v. Burke, 152 N.E. 321, 255 Mass. 563. 
(8) A provision in a written agree- 
ment for the sale of realty that it 
should be void if arrangements with 
construction mortgagees “could not 
be perfected” must be construed to 
mean if the arrangements “are not 


perfected.” Cohen v. Edinberg, 114 
N.E. 294, 225 Mass. 177. 
[ce] Forfeiture.—Where time is 


made of the essence of the agree- 
ment, a provision for forfeiture if 
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performed by the parties*® or to uncertain events 
or eontingencies.°° Covenants that the contract 
shall become void, or that the estate shall cease or 
terminate on the purchaser’s failure to pay at the 
time specified, are not self-operating and do not 
make the contract void except at the option of the 
vendor.°* 


Construction against forfeiture. Conditions in- 
serted in a ecntract of sale will be so construed, if 
possible, as to prevent a forfeiture,°* and conditions 
of forfeiture even when valid will be strictly lm- 
ited by the terms of the contract and not enlarged 
by construction,®*? and a provision of this character 
may in some eases be construed as merely a form 
of security;°+ but the right on the vendor, at his 
election, to hold the purchaser liable for the pur- 
chase price is not inconsistent with the right to in- 
sist upon a forfeiture if he does not so elect,®* and 
a mere option to declare the rights of the purchaser 
forfeited is upheld as in the interest of the vendor, 


the purchaser should fail to pay in- | Worthington, 


stallments when they fall due, or to 
perform any of the covenants on his | Pa.Super. 6; 
part, is enforceable. Fox v. Grange, | Co. 
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42 Pa.Super. 73 
May Real Estate Co. 
Cape May Real Estate 


vy. Henderson, 42 Pa.Super. 1. 
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and not inconsistent with his right to enforce the 
contract if he desires to do so.°® A provision for 
the forfeiture of payments will not be construed to 
be self-executing unless unequivocal language is used 
showing plainly and clearly that such was the in- 
tention of the parties.°’ Mere matters of induce- 
ment to the contract, not expressed as conditions, 
will not be construed as such so as to defeat an 
estate or prevent it from vesting.°® 

Construction in favor of covenants. The courts 
incline to construe the stipulations of the contract 
as covenants rather than as conditions,°® and it 
has been said that a proviso inconsistent with a 
covenant is void and will be rejected.®° 


Conditions precedent. Subject to the disin- 
clination of the courts to construe stipulations of 
a contract as conditions precedent,®? the stipula- 
tions in contracts of sale may constitute either con- 
ditions precedent to a conveyance,®* payment,°* or 


Cape 
v. Bennett, 42 


of the premises amount to that sum,” 
the proviso was inconsistent with 
the covenant as to the date of pay- 
ment, and should be rejected. Ham- 


TOS ONG. 5100, a2 Okla. 

49. Tracy v. Hutchins, 36 Vt. 225; 
Maginnis v. Knickerbocker Ice Co., 
SSMN Wes 00y de ietVAsin SS.0,. O69 lun ERAS 
833. 

fa] ZUustrations.—Provisions ob- 
jigating: (i) The vendor to pay tax- 
es or assessments (Hageman =v. 
Holmes, 53 N.E. 739, 179 Ill. 275 [aff 
79 Gil.App. 59]; Vicksburg Water- 
works Co. v. Vicksburg Water Supply 
Co., 31 So. 535, 80 Miss. 68; Gilham 
v. Real Estate Title Ins., etc., Co., 52 
A. 85, 203 Pa. 24; Everett v. Marston, 
85 S.W. 540, 186 Mo, 587), (2) or to 
pay off or discharge liens and encum- 
brances (Everett v. Marston, supra). 
(3) The purchaser to provide for the 
maintenance and support of the ven- 
dor or some other person or persons 
(Cross v. Coleman, 6 Dana (Ky.) 446; 
Conner v. Marshall, 11 Heisk. (Tenn.) 
706; Tracy v. Hutchins, 36 Vt. 225). 


[b]° Plowing by the purchaser, un- 
der the plain and ordinary meaning 
of the words used in the contract and 
relating thereto, is not a condition 
precedent to the purchaser’s right to 
rescind if not satisfied. Mikusch v. 
Beeman, 188 P. 780, 110 Wash. 658. 


{[c] Securing quitclaim deed.— 
Where the contract provided for cer- 
tain payments, and for the retention 
of a certain amount of the purchase 
price until the vendor assisted the 
purchaser in securing a quitclaim 
deed from certain heirs, and that on 
his failure so to do the purchaser 
might retain such amount and use it 
in clearing the title, and contempo- 
raneous with the execution of the 
contract the vendor executed a deed 
and general warranty to the purchas- 
er, the vendor did not absolutely war- 
rant title, but only agreed to assist 
the purchaser in securing the quit- 
claim deed. Sigle v. Rippetoe, 187 P. 
1096, 77 Oki. 231. 

50. Union Sawmill Co. v. Lake 
Lumber Co., 44. So. 1000, 120 La. 106. 

fa] Thus a provision in a contract 
that in case a certain railroad is not 
completed between certain points 
within a certain time the contract 
shall be null and void is binding up- 
on the parties, and ‘the contract be- 
comes void if the road is not complet- 
ed within the time limited. Union 
Sawmill Co. v. Lake Lumber Co., 44 
Sox 1000, 120 La. 106. i 


‘51. Cape May Real Estate Co. v. 


52. Ark.—Letchworth v. Vaughan, 
90 S.W. 1001, 77 Ark. 305 


Me.—-Hooper v. Cummings, 45 Me. 
BOs 

Porto Rico.—Suau v. San Juan 
School Board, 32 Porto Rico 12. 


Tenn.—Ramsey v. Edgefield, 
KR; Coy .o Lenn On 10; 


Wis.—Jacobs v. Spalding, 36 N.W. 
608, 71 Wis. 177. 


53. Ortman v. Monroe First 
Bank, 12 N.W. 907, 49 Mich. 56. 


54. Harris v. Greenleaf, 79 S.W. 
AGr dl Tay Oligo) Loved Oo 4 Oke Ata. 
Cas. 849; Maginnis v. Knickerbocker 
Ice Co., 88 N.W. 300, 112 Wis. 385, 69 
L.R.A. 833 and note. 


55. First Nat. Bank v. Glens Falls 
Ins. Co,, of Glens Falls, N. Y., 27 F. 
(2d) 64. 


56. Hirst Nat. Bank v. Glen Falls 
Ins. Co., of Glens Falls, N. Y., supra. 


57. DEpplett v. Empire Inv. Co., 194 
P. 461, 700, 99 Or. 5338; Kemmerer v. 
we SS Trusty. Co,,) 175 2P, i865, 9OLOr: 


[a] Provisions held not self-exe- 
cuting.—(1) “Deposit shall be for- 
feited as liquidated damages” on pur- 
chaser’s noncompliance. Kemmerer 
Vi) Wiitles Sor rust iGon, 175) 1-865, 19.0 
Or. 137. (2) Provision which did no 
more than give to the vendor ‘‘the 
option to declare the amount paid 
thereon [the contract] forfeited.” 
Hipplett v. Empire Iny. Co., 194 P. 461, 
QOS BO IeOR Osos Dols 


58. Winton v. Fort, 58 N.C. 251. 


59. Aikin vy. Albany, ete, “R, Co; 
26 Barb. (N.Y.) 289. 


[a] Construction to provide reme- 
dy.—Particular provisions will ordi- 
narily be construed as covenants or 
as conditions according as it may be 
necessary to afford a remedy, but the 
courts incline, to construe a _provi- 
sion as a covenant rather than as a 
condition. Aikin v. Albany, ete. R. 
Co., 26 Barb. (N.Y.), 289. 


etc., 


Nat. 


bho Hamilton vy. Penner, 7 Sask.L. 
[a] Tllustration.—Where the ven- 


dor agreed to sell and the purchaser 
agreed to pay certain installments on 
May 1, each year, and the agreement 
contained the proviso ‘‘that $1,500 is 
to be paid on the first $5,000 payment 
on October 1st next, provided the rent 


ilton v. Penner, 7 Sask.L. 273. 
61. See Contracts § 532. 


62. .Lucy v. Davis, 126 |P..490, 163 
Cal. 611. And see Condition Preced- 
ents E25. Ss p40. 


[a] Condition precedent was not 
created by the provision in a contract 
to convey that “it is further under- 
stood” that the grantee is to locate 
a particular building on the land. 
Ramsey v. Edgefield, etc., R. Co., 
Tenn.Ch, 170. 


Conditions precedent generally see 
Contracts § 532. 


Lucy v. Davis, 126 P. 490, 163 
Cal. 611; Summers v. Hedenberg, 198 
IlLApp. 460 [aff 115 N.E. 566, 277 Ill. 
Hobart v. Kehoe, 126 N.W. 66, 
110 Minn. 490, 186 Am.S.R. 524. 

[a] Deposit of deed in repository. 
—A provision that the vendor should 
deposit a warranty deed ready .for 
delivery with a title and trust com- 
pany was modified by a provision that 
it should be so deposited after the 
first two payments under the contract 
had been similarly deposited. Sum- 
mers v. Hedenberg, 198 Ill.App. 460 
[aff 115° N.E: 566, 27701. 36st 


[b] Previsions construed.—(1) 
Where a provision that the purchase 
money should be paid in installments 
was simply a covenant, the words 
“according to agreement with” a cer- 
tain land and trust company were 
merely parenthetical and explanatory 
of the previous requirement as to the 
time of paying the installments, and 
did not amount to the expression of a 
condition precedent to the purchaser’s 
right to have a deed. Lucy v. Davis, 
126 P. 490, 163 Cal. 611. (2) A. pro- 
vision that all payments should be 
credited on the principal indebted- 
ness, “application first being made 
upon the promissory note next matur- 
ing,’ does not purport to declare a 
condition precedent, nor does it refer 
to the effect of the payment as con- 
ferring a right to claim a deed, or to 
state a condition of that right, and it 
should be construed as a mere direc- 
tory provision for the application of 
payments, and not as a statement of 
iconditions which would deprive the 
buyer of the benefits of a deed after 
he had pajd_the specified amount for: 
the land.” San Diego Const. Co. v. 
Mannix, 166 P. 325, 175 Cal. 548. 


64. Sorensen vy. Larue, 252 P. 494, 
43 Idaho 292; Markham v. Stevenson, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the vesting of title;*® but if the contract contains 
a specific covenant to sell for a certain sum a 
provision to convey as soon as title can be obtained 
simply fixes the time for performance, and does not 
condition the covenant to convey itself.°¢ A pro- 
vision that the purchaser will make payment “as 
soon as” a particular loan may be obtained, refers 
to the time of payment, and is not a condition pre- 
cedent.°7 


Conditions subsequent.°® The stipulations in a 
contract of sale may constitute conditions subse- 
quent,°® which, as they tend to defeat an estate,’° 
will be strictly construed.*:’ No condition subse- 
quent is created by providing in a contract to con- 
vey that “it is further understood” that the grantee 
is to locate a particular building on the land.*? 


Provision against alienation, the evident purpose 
of which is to prevent partial assignments of the 
contract or transfers of parts of the land, does not 
prevent the purchaser from selling the timber there- 
on.*3 
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Duration of condition, Where the vendor, as part 
of the agreement for the sale of a lot, agrees to 
maintain a minimum price for other lots in the same 
block, the agreement is binding for a reasonable 
time only, and not perpetually,’* and will expire on 
the death of the vendor.*® 


[§ 274] 2. Conditions as to Use of Realty. Con- 
tracts of sale may and frequently do contain con- 
ditions and restrictions as to the use of the land 
sold or of the adjacent premises or as to the char- 
acter of buildings to be erected thereon,’*® which the 
vendor is entitled to have expressed in the deed,** 
and the operation and effect of such conditions 
depends upon the proper construction of the con- 
tract.75 The acceptance of a deed containing such 
conditions and restrictions constitutes a contract 
binding upon the parties;*® but they may also be 
so bound although the conditions and restrictions 
are not expressly incorporated in the written con- 
tract of sale or the deed of conveyance.®® 


Construction against vendor. 


15 Ill. 209; Schiff v. Tamor, 93 N.Y.S. 
853, 104 App.Div. 42;° Elder v. Crad- 
dock, (Tex.Civ.App.)-223 S.W. 314. 


{a] Realization of particular fund, 
from which the contract provides for 
payment, is a condition precedent. 
Elder v. Craddock, (Tex.Civ.App.) 223 
S.W. 314. 


[b] Securing loan from particular 
source as a condition precedent. 
Faulkner y. Otto, (Tex.Civ.App.) 230 
S.W. 447. 


[ec] Condition that vendor shouid 
furnish abstract showing clear title 
a certain time before the last payment 
was due was a condition precedent to 
the vendor’s right to exact payment. 
Si agree v. Lamb, 252 P. 494, 43 Idaho 

as 


[d] Condition as to payment satis- 
fied.— Where the purchaser of the ven- 
dor’s equity of redemption agreed to 
pay the purchase price on consumma- 
tion of a sale thereof to another party, 
the sale to such party was consum- 
mated so as to make the price payable, 
when, after the period for redemption 
had expired, a deed to the property 
to such third person was executed by 
the mortgagee, to whom a sheriff's 
deed had been executed, and the con- 
sideration therefor received by the 
original purchaser of the equity of 
redemption as if he had executed the 


deed. Manning y. Day, 190 P. 779, 56 
Utah 282. 

65. Mesick vy. Sunderland, 6 Cal. 
297; Longstreet v. Ketcham, 1 N.J. 
Law 170. 

66. Russell v. Crowley, 132 N.Y.S. 


185, 147 App.Div. 361. 


67, ,Pege,v.1Olson, 223 0 P. 228, 31 
Wyo. 96. 


{a] Reason for rule.—‘If the mak- 
ing of a loan were an unusual or 
extraordinary thing, we might possi- 
bly be led to the conclusion that the 
making of a loan should be consid- 
ered a condition precedent ; the 
making of loans on land is very com- 
mon, and we do not think that it was 
ever in the contemplation of the par- 
ties that some loan, sufficient to pay 
plaintiffs, could not be _ obtained. 
We do not think that the parties 
have made such provision if 
the obtaining of a loan had been 
considered a condition precedent.” 
Pegg v. Olson, 223 P, 223, 31 Wyo. 96, 
105. 

68. 

69. 


would 


See Contracts § 533. 
Hooper v. Cummings, 45 Me. 


359. 
70. See Estates § 39. 
71. Chute v. Washburn, 46 N.W. 


555, 44 Minn. 312. 


72. Ramsey v. Edgefield, ete, R. 
Coss, Tenn: Ch..014 0° 

73. Gulledge Bros. Lumber Co. v. 
Wenatchee Land Co., 148 N.W. 43, 126 
Minn. 176. 

74. Holt y. St. Louis Union Trust 
Co., 52 F.( 2d), 1068. 

pore asona ple time” see Reasonable 


75. Holt v. St. Louis Union Trust 
Co., supra. 

76 Ala.—Morris vy. Tuskaloosa 
Mfg. Co., 3 So. 689,83 Ala.-5653; Rob- 
bins y. Webb, 68 Ala. 393. 

Ky.—Hatcher v. Andrews, 5 Bush. 
561. 

Neb.—Mollyneaux v. Wittenberg, 58 
N.W. 205, 39 Neb. 547. 

N.Y.—Lewis v. Gollner, 29 N.E. 81, 
129 N.Y. 227, 26 Am.S.R. 516. 


Eng.—In re Courcier and Harrold’s 
Contract, [1923]. 1 Ch. 565, 

See generally supra § 273. 

[a] Conditions of sale as sufficient 
disclosure of restrictions as to user. 
—In re Courcier and Harrold’s Con- 
tractapli923y ih Ch: 565; 

Validity of such provisions see su- 
Draw Sales 

77. Abraham v. Stewart, 46 N.W. 
10305-8383) Mich..7, 21, Am:SiR..585: 

[a] Rule applied where the con- 
tract was made subject to certain re- 
strictions with regard to buildings. 
Abraham y. Stewart, 46 N.W. 1030, 83 
Mich. 7, 21 Am.S.R.5385. 


78. Delogny v. Mercer, 8 So. 903, 
43-La.Ann..205;, Farmers’ L. & T., Co. 
¥v..- Hhunt, 16> Barb. .CNsY:), 514; 


3095 Milliken v. Young, (Sask.) 
[1929] 3 Dom.L.R. 64; Roaf v. G. T. 
P. Town & Development Co., 8 Sask. 
Ibe AVE 


[a] Particular provisions constru- 
ed.—(1) An obligation by the ven- 
dor to leave open for the common 
use of the purchasers a certain space 
in front of the land sold, without any 
qualification as to the duration of 
such obligation, should be construed 
as a perpetual abandonment of any 
right of obstruction. Delogny  v. 
Mercer, 8 So. 908, 43 La.Ann. 205. (2) 
Where the contract required the land 
to be kept open, and the deed required 


Dix, vei 
Wilmington School Dist. No. 2, 22 Vt.! 


Ambiguities as to 


that the land should remain a public 
common, the difference is immaterial, 
as the deed only imposed an obligation 
to keep the land open as it then was. 
Dix v. Wilmington School Dist. No. 2, 
22 Vt. 309. (3) An agreement by the 
vendor to run a street to the land 
sold and to make a deed when all pay- 
ments were made binds the vendor to 
open the street when all payments 
are made and not before. Farmers’ 
L. & T. Co. v. Hunt, 16 Barb.:(N.Y-) 
514. (4) Where real estate is sold 
with the understanding that it could 
be used for business purposes, the 
purchaser cannot be restricted from 
selling liquors thereon. Woodhaven 
Junction Land Co. y. Solly, 26 N.Y.S. 
150 [aff as to this point 42 N.E. 404, 
148 N.Y. 42]. (5) A provision that 
the property was to be delivered in 
the same way as under the vyendor’s 
contract with his vendor did not mean 
that the vendee was to take title sub- 
ject to covenants in the vendor’s con- 
tract and deed not to use the. prop- 
erty for a particular purpose, but 
that the vendee should take the prop- 
erty minus articles reserved by the 
prior owner as the vendor had agreed. 
Gross v. Yeskel, 130 A. 546, 98 N.J. 
eee 64 [aff 134 A. 737, 100 N.J.Eq. 


79. Aikin v. Albany, etc., R. Co., 26 
Barb. (N.Y.) 289. 

80. Stirn v. 293 Avenue B Corpora- 
tion, 231 N.Y.S. 225, 224 App.Div. 458; 
Musgrave v. Sherwood, 23 Hun (N.Y.) 
669, 60 How.Pr. 339. 


[a] Rule applied where. purchas- 
ers were bound to build and maintain 
certain streets and wharves by virtue 
of a water grant referred to in the 
contract of sale. Stirn v. 293 Avenue 
B ‘Corporation, 231 N.Y.S. 225, 224 
App.Div. 458. 


..Lb]_. Provisions of prospectus set- 
ting forth the conditions of sale and 
referred to in the conveyance will be 
read as incorporated into the contract. 
Delogny v. Mercer, 8'So. 903; 43 ‘La. 
Ann. 205. 


[c] Representations by vendor as 
to his use of the premises adjacent to 
the lands sold, constituting. an induce- 
ment to the sale, and acted and.relied 
on by the purchaser, will be binding 
on the vendor, although not incorpo- 
rated into the contract of sale or the 
deed. Musgrave vy. Sherwood, 23 Hun 
(N.Y.) 669, .60 How.Pr. 339. 

{[d] Injunction pending convey- 
ance.—Where a parol agreement un- 
der which the purchaser is put into 
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the vendor’s obligations should be interpreted against 
him,*+ and, under the rule that when there is a grant 
and an exception out of it, the exception is to be 
taken as inserted for the benefit of the grantor and 
is to be construed in favor of the grantee.s? A pro- 
vision in an agreement of sale which restricts the 
user of the property by the purchaser is to be con- 
strued strictly against the vendor.®? 

Necessity of court decree. A condition that the 
agreement shall be void if the purchaser should be 
unable to use the land for the purpose intended 
is applicable only when the objections to its use 
for such purpose have been made effective by court 
decree.* 


[§ 275] 8. Enforcement of Condition. The ques- 
tion as to who may enforce or take advantage of a 
condition in a contract of sale depends upon the 
intention of the parties as to the person or persons 
for whose benefit it was inserted.6° As between the 
parties a condition inserted solely for the benefit 
of one of them may or may not be enforced at the op- 
tion of that party,®® or invoked for his protection,** 
and cannot be taken advantage of by the other par- 


possession provides against a certain Tenn.—Jones 
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ty;88 but if inserted for the benefit of both it may 
be taken advantage of by either,*® and it may be 
intended not only for the benefit of the immediate 
parties but also for the benefit of persons holding 
through or under them.®® A provision inserted for 
the benefit of the purchaser which does not make the 
taking of the land conditioned thereon does not 
entitle him to refuse it.21 Where the rights of a 
purchaser under a contract were dependent upon the 
default of a prior purchaser and his reconveyance to 
the vendor, after such default and reconveyance the 
vendor could not defeat the rights of such purchaser 
by failure to record the instruments.°? 


Conditions subsequent. At common law, and un- 
less otherwise provided by statute, no one but the 
erantor, his heirs and legal representatives, can 
take advantage of the breach of a condition subse- 
quent.?* 

[§ 276] 4. Performance of Condition. If the con- 
tract for the sale of land is upon a condition pre- 
cedent, until such condition is performed,** or there 
has been at least a substantial performance or com- 


Kirkpatrick, 2,ment was to become null and void, 


use of the premises, he will be en- 
joined from making such use of the 
premises prior to his acceptance of a 
deed containing the condition,  al- 
though there was no express agree- 
ment that such condition should be 
inserted in the deed. Bad River Lum- 
bering, etce., Co. v. Kaiser, 51 N.W. 
1100, 82 Wis. 166. 

te] Notice.—One who purchases 
lot with knowledge that the other lots 
upon the same plat have been sold 
subject to certain restrictions, and 
with the understanding that they ap- 
ply to the entire tract, takes subject 
to such restrictions, although no ref- 
erence thereto is incorporated into 
his deed. Knapp v. Hall, 20 N.Y.S. 42 
[rev on other grounds 23 N.Y.S. 1109, 
70 Hun 17 (aff 42 N.E. 724, 147 N.Y. 
712) 1]. 

81. Delogny’s Heirs v. Mercer, 8 So. 
9038, 43 La.Ann. 205. 


[a] Rule stated and qualified.— 
The vendor must express himself 
clearly as to the extent of his obliga- 
tions, and any ambiguity in regard 
thereto should be interpreted against 
him. Delogny v. Mercer, 8 So. 903, 
43 La.Ann. 205. 


82. Milliken  v. 
[1929] 3 Dom.L.R. 64. 


83. Milliken v. Young, supra. 


84 Nebel v. AShworth Bros., 2 Pa. 
Dist: & ‘Co. 153. 

85. Peabody Heights Co. v. Will- 
son, 32 A. 386, 1077, 82 Md. 186, 36 
TR AL oOo. 

86. Cal.—Wilcoxson v. Stitt, 4 P. 
629, 65 Cal. 596, 52 Am.R. 310. 

D.C.—Griffith v. Stewart, 31 App.D. 
Gue2o: hath, 30. S.Ot. O28, 217 OS.) 828, 
54 L.Ed. 782, 19 Ann.Cas. 639], 

Ill.—Wiegman v. Kusel, 110 N.BP. 
884, 270 Ill. 520. 

Iowa.—Westervelt v. Huiskamp, 70 
N.W. 125, 101 Iowa 196. 

Kan.—Rock Island Lumber, etce., 
Co. v. Fairmount Town Co., 32 P. 1100, 
51 Kan. 394; Chambers v. Anderson, 
32 P. 1098, 51 Kan. 385. 

Mont.—Alexander v. Wingett, 
P. 1088, 68 Mont. 254. 

N.Y.—Church vy. Ayres, 5 Cow. 272 
note; Mancius vy. Sergeant, 5 Cow. 271 
note; Canfield v. Westcott, 5 Cow. 270. 


Young, (Sask.) 
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[a] Where terms of contract are 
not objectionable in law, they will be 
enforced at the suit of the one in 
whom the right is vested. Wiegman 
v. Kusel, 110 N.E. 884, 270 Ill. 520. 


{b] Provision for forfeiture on 
failure to pay within prescribed time 
gave the vendor the option to declare 
the contract forfeited on the purchas- 
er’s failure to pay. or he could en- 
force the contract specifically. Grif- 
fith v. Stewart, 31 App.D.C. 29 [aff 
30° S.Ct.6528, 217° US." 323) 564 L.Ed. 
782, 19 Ann.Cas. 639]. 


[c] Where forfeiture clause was 
for benefit of vendor, failure of the 
vendee to make payments when due 
did not render the contract void so 
that as to preclude an action for the 
purchase price of the land or so much 
thereof as was due when the action 
was commenced, Alexander y. Win- 
gett, 206 P. 1088, 63 Mont. 254. 

[ad] Vendor’s promise to realize 
profit for purchaser as enforceable 
guaranty.—(1) The vendor’s promise 
to realize a certain profit for the pur- 
chaser within six months was held 
to go beyond mere opinion, and to 
import a legal obligation by way of 
guaranty, enforceable against him. 
Boivin v. Lessard, 7 Alta.L. 97, 14 
Dom.l.R. 808, 26 West.L.R. 312. (2) 
Enforcement of contract by purchaser 
generally see infra § 1547 et seq. 


87. Edwards Lumber & Land Co. 
v. Smith, 132 S,B.-593, 191 N:C. 619. 

[a] Agreement to sell “provided 
that seller can give title” relieved the 
vendor of any obligation té give title 
if he was unable to do so, Edwards 
Lumber & Land Co. v. Smith, 132 S.E. 
593,191 INC. 6192 

88. Singer v. Murphy, 170 N.E. 777, 
339 Ill. 620; Rock Island Lumber, 
ete., Co. v. Fairmount Town Co., 32 
P. 1100, 51 Kan. 394; Chambers v. An- 
derson, 32 P. 1098, 51 Kan. 385; Man- 
cius v. Sergeant, 5 Cow. (N.Y.) 271 
note; Anderson y. Nelson, (R.I.) 101 
A. 136. See also supra §§ 257, 232. 


[a] Thus the provision in a con-' 


tract that after default in the pay- 
ment of the purchase price, and fail- 
ure within a certain time thereafter 
to pay past due installments, all mon- 
ey was to go as rent, and the instru- 


was in no sense an option to the pur- 
chaser to abandon the contract and 
defeat his unconditional promise to 
pay the purchase price of the land in 
case of a default in payment of in- 
stallments, and the words, ‘null and 
void” meant that the sale should be 
voidable at the election of the vendor 
on default by the purchaser. Jones 
v.. Hert, 68 So. 259, 192 Ala. 111. 


{b] Purchaser could not complain 
of breach of restriction providing that 
land could not be sold to certain per- 
sons, where such restriction was sole- 
ly for the vendor’s benefit. Anderson 


ve. INelIson, (GR: 107 A136: 
ees Bradford v. Limpus, 10 Iowa 
90. Peabody Heights Co. vy. Will- 


son, 32 A. 386, 1077, 82 Md. 186, 36 L. 
R.A. 393. 


91. Knisely vy. Leathe, (Mo.) 178 
S.W. 453. 

[a] Rule applied where it was pro- 
vided that the purchaser could have 
a report on the land before making 


payment. Knisely vy. Leathe, (Mo.) 
178 S.W. 458. 
92. J.C. Engelman Land Co. v. La 


Blanco Agr. Co., 239 S.W. 937, 21 A. 
R535. 


scar Hooper v. Cummings, 45 Me, 
Bane U.S.—The Golden Rod, 197 F. 


ie ees v. Sunderland, 6 Cal. 
Minn.—Hobart v. Kehoe, 126 N.W. 
66, 110 Minn. 490, 186 Am.S.R. 524. 


N.J.—Longstreet vy. Ketcham, 1 N. 
J.Law 170. 


fie Sora v. Davis, 16 Que.K.B. 


{a] Duties of purchaser under par- 
ticulat contract.—Where land is con- 
veyed in consideration of the purchas- 
er’s making payments as specified, and 
undertaking to clear the title and sell 
the land, in order to secure a vest- 
ed interest he must undertake to clear 
the title and sell as well as make pay- 
ments. Cox v. Garrow, (Tex.Civ. 
App.) 162 S.W. 924. 


{b] Necessity of proof that condi- 
tions ‘have been performed.—The 
Golden Rod, 197 F. 887. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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plianee therewith,®® the purchaser does not acquire 
title to the property or any right to compel a convey- 
ance of the property to him, notwithstanding the 
condition for any reason becomes impossible of per- 


formanee.°® Under the terms of 


party may be excused for nonperformance of con- 
ditions contained therein®*’ and when performance 
has been waived,°® or accepted,®® it cannot be further 
insisted on unless, in the latter case, further per- 
formance may be required under the provisions of 
Ordinarily a substantial compliance 


the contract. 


95. Washabaugh vy. Hall, 56 N.W. 
82, 4.S.D. 168. 


fa] Performance held sufficient.— 
Where the contract provided that the 
purchaser should be entitled to any 
one of four deeds on making specified 
payments, and that the final deed 
Should not be delivered until full pay- 
ment had been made, when he had 
made payments sufficient to entitle 


- him to the first deed, his subsequent 


defaults did not affect his right there- 
to. Danziger v. Benson, 166 P. 313, 
1753Cals°565. 


96. Hobart v. Kehoe, 126 N.W. 66, 
110 Minn. 490, 136 Am.S.R. 524. 


[a] Thus, where a collateral con- 
tract, in the light of the acts and con- 
duct of the parties thereunder, consti- 
tuted an agreement to convey and 
dedicate land to a municipality for a 
particular purpose, it comprehended 
an acceptance of it for such purpose 
by the municipality, and the fact that 
it refused to accept the land for such 
purpose did not release the vendor 
from the obligations of his contract, 
for, by his contract to convey and 
dedicate, he had bound himself to 
bring about an acceptance. Quality 
Building & Securities Co. v. Bledsoe, 
14 P.(2d) 128, 125 Cal.App. 493. 


97. Hansen v. Geldberg, 9 P.(2d) 
889, 121 Cal.App. 746; New York, N. 
H. & H. R. Co. v. Butter, 176 N.E. 797, 
276 Mass. 236; Edwards Lumber & 
Land Co. v. Smith, 132 S.E. 593, 191 
ING C2 G1'93 


{a] Surrender of land by vendor 
in settlement of suit.—Where a con- 
tract imposed the condition that the 
vendor recover the land in a pend- 
ing suit, but also provided that he 
might sell it to another party, or sur- 
render it in settlement of the suit, the 
purchaser could not claim a breach of 
the contract if the land was surren- 
dered as contemplated. Todd vy. 
Mackie, 76 S.E. 245, 160 N.C. 352. 


{[b] Purchaser’s failure to irrigate, 
under a contract requiring him to 
cultivate the land sold in a good farm- 
like manner, and to pay the balance 
of the purchase price by delivering 
one half the crops or gross selling 
price each year, was excused by a 
clause providing that a breach caused 
by an act of God would not violate 
the agreement, when drought caused 
a failure of the irrigation supply, and 
rendered cultivation of crops impos- 
sible. Hansen v. Geldberg, 9 P.(2qa) 
889, 121 Cal.App. 746. 


[ec] Vendor was relieved of obliga- 
tion, to give title (1) by a good and 
sufficient deed when he was unable to 
do so, and the contract read, “pro- 
vided the seller can give title.” Ed- 
wards Lumber & Land Co. v. Smith, 
132) (SE 598, Lod N- Cacho (2) 5 And 
his failure, under such provision, to 
give a good and sufficient deed on the 
day agreed therefor occurred through 
no fault of his own. New York, N. 
H. & H.R. Co. v. Butter, 176 N.E. 797, 
276 Mass. 236. 


[d] Cessation of vendor’s liability. 
—t'he vendor’s liability under a con- 
tract containing a provision for its 
termination if the holder of a par- 
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the contract, a 


ity thereby.* 


ticular mortgage refused to accept 
half of the purchase price and discon- 
tinue a foreclosure suit in part pay- 
ment of the mortgage, ceased on such 
mortgagee’s refusal to discontinue his 
suit. Lakewood Trust Co. v. Law- 
shane Co., 144 A. 881, 104 N.J.Eq. 254. 


98. See infra § 277. 


99. Western Oregon Trust Co. v. 
Hendricks, 150 P. 753, 77 Or. 104. 


[a] Rule applied where the con- 
tract required the vendor to improve 
streets by paving them, and the pur- 
chaser demanded that pavement be 
laid in a particular street up to a de- 
clivity, admitting that it was impos- 
sible to pave the remainder of the 
street, and after such paving had been 
done to his satisfaction. Western 
Oregon Trust Co. v. Hendricks, 150 P. 
753,77 Or. 104. 


a.) Curtis: vy. Ogden, 
217 Mass. 83. 


[a] Thus the purchaser’s accept- 
ance of a deed and possession of the 
property did not relieve the vendo1 
of liability for failure to complete a 
house, under a contract for the sale 
of land with an unfinished house, 
which provided that the vendor should 
convey on a specified date and that 
the house should be completed, and 
that acceptance of a deed and pos- 
session by the purchaser should be 
deemed a full performance and dis- 


104 N.E. 558. 


charge, except so far as further per- |}, 


formance might be required under the 
provisions of the contract. Curtis 
v. Ogden, 104 N.E. 558, 217 Mass. 83. 


2. Abraham v. Stewart, 46 N.W. 


1030, 83 Mich. 7, 21 Am.S.R. 585; Bow- | render the conveyance void, the words 


en v. Dempsey Lumber Co., 96 P. 427, 
49 Wash. 690. 


[a] Performance held sufficient.— 
(1) An agreement by the purchaser 
to erect on the premises a house of a 
certain character did not require the 
building of a new house, but was suf- 
ficiently complied with by moving 
on to the premises a house of the 
character prescribed. Abraham v. 
Stewart, 46 N.W. 1030, 83 Mich. 7, 21 
Am.S.R. 585. (2) A condition that 
the vendor shall cause a certain man- 
ufacturing company to “transfer its 
works” from a certain place and “lo- 
cate the same on” land adjoining that 
sold was sufficiently complied with 
by causing a removal of the plant and 
the erection of buildings at the place 
specified, although the new plant was 
not fully completed and in operation 
as a going concern. South St. Joseph 
Land Co. v. Pitt, 21 S.W. 449, 114 Mo. 
135. = (3) A -condition; that the gran- 
tee, a railroad company, will “per- 


‘manently establish” its eastern ter- 


minus, offices, machine shops, etc., 
at a certain ‘place, is sufficiently per- 
formed by establishing and keeping 
them at such place until the interests 
of the company and of the public re- 
quire their removal to some other 
place. Texas, etce., R. Co. v. Marshall, 
10 S.Ct. 846, 136 U.S. 393, 34 L.Ed. 385. 
(4) A condition that the purchaser 
shall put up a forfeit of a certain 
amount is sufficiently complied with 
by depositing that amount with the 
vendor’s agent to be forfeited to the 
vendor in case the purchaser fails to 


‘the purchaser should 


‘ticular occasion. 
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with the terms and spirit of the contract is suf- 
ficient,? particularly where a noncompliance would 
result in incurring a penalty,’ or a forfeiture of 
rights,* or divestiture of title.® 
vents the other party from performing a condition 
cannot derive any benefit or escape any lability by 
reason of its nonperformance;® and conversely, a 
party eannot by 
a condition derive any benefit or escape any labil- 
Where the vendor has agreed to com- 


A party who pre- 


disabling himself from performing 


complete the purchase. McLaughlin 
v. Wheeler, 47 N.W. 816, 1 S.D. 497 
{mod on other grounds 50 N.W. 834, 
2 S.D. 379]. (5) A covenant by the 
vendor to complete a street according 
to a previous agreement. with the 
state, and the mlans of construction 
under such agreement are subject to 
change by certain commissioners, is 
sufficiently complied with by a com- 
pletion of the street according to any 
change of plans so ordered. Gardner 
v. Boston Water Power Co., 9 Allen 
(Mass.) 466. (6) An agreement by 
the purchaser to pay a certain amount 
in merchandise in payment for land 
on demand does not require him until 
such demand to keep his stock up to 
the same standard as at the time of 
the contract, but it is sufficient if it 
is kept up to a value sufficient to com- 
ply with the amount which may be 
demanded under the contract. Buck 
V. Burk, Js Nov Sei. 


3. Bowen v. Dempsey Lumber Co., 


96 P. 427, 49 Wash. 690. 


[a] Rule applied where the condi- 
tion was that the purchaser should 
complete a sawmill of a certain ca- 
pacity within a certain time under 
penalty of twenty thousand dollars 
as liquidated damages. Bowen v. 
Dempsey Lumber Co., 96 P. 427, 49 
Wash. 690. 


ae Cross v. Coleman, 6 Dana (Ky.) 
[a] Words construed.—Under a 


conveyance made upon condition that 
“hoard, lodge 
and wash for’ the vendor and that a 
failure to do so “at any time” should 


“at any time” should be construed as 
having reference to something perma- 
nent or habitual, and not to a mere 
casual omission or failure upon a par- 
Cross v. Coleman, 
6 Dana (Ky.) 446. 


Construction as against forfeiture 
see supra § 273. 

5. Chute v. Washburn, 46 N.W. 555, 
‘44 Minn. 312. 

6. Dill v. Pope, 29 Kan. 289; Mould 
iv. Boehmer Coal Co., (Mo.App.) 237 S. 
W. 201. - 

[a] Acquisition of prior option by 

‘purchaser.—W here the purchaser con- 
tracted to buy land, contingent upon 
the failure of a third party to exercise 
his prior option to purchase a greater 
portion of the land, he was under the 
duty to take no steps that would pre- 
vent or interfere with performance 
lof the contract, and when he acquired 
the optionee’s rights and proceeded to 
lenforce them through an agent, the 
vendor could sue for the damages sus- 
tained. Mould v. Boehmer Coal Co., 
(Mo.App.) 237 S.W. 201. 
, 7 Bender v. Barton, 62 So. 732, 182 
Ala, 181; Dill v, Pope, 29 Kan. 289; 
New York, N. H. & H. R. Co. v. Bute 
ter, 176 N.E. 797, 276 Mass. 236. 

[a] Where vendor’s title has been 
impaired by his own act (1) he cannot 
have the benefit of a provision in the 
contract whereby he was to be re- 
lieved of his obligation thereunder if 
unable to give a good deed. New 
York, N. H. & H. R. Co. v. Butter, 176 
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plete a building according to plans and specifications 
contained in a building contract entitling him to 
make changes, “complete” refers to work necessary 
to finish the building and not to work already done, 
and after the contract of sale the vendor has no 
right to depart from the plans and specifications 
under his reserved right to make changes.* 


‘[§ 277] 5. Waiver and Abandonment of Condi- 
tions. The party for whose benefit a condition is 
inserted may, at his option, waive a performance 
thereof;!° and such waiver may be by parol,'! or 
expressly or implied,” but to constitute a waiver of 
a condition there must at least be some conduet in- 
consistent with an intention to insist upon it,?* and 
a waiver of one condition does not constitute a waiver 
of other distinct and separate conditions.14 Where 
the purchaser has the right to waive a condition of 
the contract with which the vendor fails to comply, 
it is not essential to the effectiveness of such waiver 
that it be approved by the vendor.t®> When a con- 
dition attached to a contract of sale is waived the 
sale is thereby rendered absolute.*® 


Waiver by mutual consent. The parties may by 
mutual consent waive or abandon a condition of 
the contract,'7 and such consent may be manifested 
either expressly or impliedly.® 


N.E. 797, 276 Mass. 236. (2) A pro- 
vision that if title was found to be 
bad the purchaser’s deposit was to 
be refunded, had no reference to the 
wrongful and fraudulent act of the 


Coy n59) Son 03; 
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Wilkins, 52 N.W. 394, 50 Minn. 152. 


Miss.—Eastman v. Wyatt Lumber 
102 Miss. 313. 


N.Y.—New York Investors v. Man- 


[§§ 276-278 


Necessity of consideration. An agreement by the 
vendor to waive defaults of the purchaser and re- 
store him to his rights under the contract in con- 
sideration of the purchaser’s performing a condi- 
tion required by the contract is without considera- 


tion, and does not operate as a waiver.'® 


Termination of condition subsequent annexed. 
A condition subsequent annexed to a particular 
estate will terminate in case the reversion is granted 
by another deed to the maker of the condition.?° 


Termination of provision by death of party. A 
provision that the purchaser should offer the land 
to the vendor at a specified price at any time he 
should desire to sell thereafter is not restricted 
merely to the time between the date of the contract 
and the date of the conveyance, but it is personal 
to the parties, and terminates on the death of either 
of them.”? 


[§ 278] N. Evidence—1. Presumptions and Bur- . 
den of Proof—a. In General. The vendor and pur- 
chaser must be presumed to have contracted with 
reference to principles of law applicable to their 
contract,?? and to the eondition of the property at 
the time of the sale;?* it is presumed that the pur- 
chaser contracted to receive that character of title 
for which he has fully paid,?* and that the vendor 


right to have a formal contract in 
pursuance with his agreement with 
the vendor, and did not relieve the 
vendor from his obligations thereun- 
der. Hager v. Rey, 176 N.W. 448, 209 


vendor in taking the deed before it 
had been recorded from the probate 
office where it had been carried by 
the purchaser to be filed and an ab- 
stract made of the title, and claiming 
inability to carry out the contract for 
having obtained possession wrong- 
fully, and that the deed had never 
been delivered to him. Bender v. 
Barton, 62 So. 732, 182 Ala. ‘181. 

[b] Vendor estopped to assert 
wrongful acquisition of deed, and that 
it.had never been delivered to him if 
he led the purchaser into the contract 
on the faith that the deed was a valid 
conveyance. Bender y. Barton, 62 So. 
732, 182 Ala. 181, 


8. Marx vy. Oliver, 92 N.H. 864, 246 
THs3 16; 

[a] Reason for rule.—The vendor’s 
agreement to complete the building 
according to the plans and specifica- 
tions was, in effect, a surrender of his 
right to make any substantial changes 
thereafter. Marx v. Oliver, 92 N.E. 
864, 246 Ill. 316. 

9. Cross references: 


Estoppel and waiver generally see su- 
pra §§ 190-198. 


Waiver of: 


Default by purchaser see infra gs 


724-726. 
Defects in title and performance by 
vendor see infra §§ 645-651. 

10. Ark.—Murrey vy. Little Rock 
Chamber of Commerce, 204 S.W. 604, 
135 Ark. 38. 

Ill.— Singer v. Murphy, 170 N.E. 777, 
338 Ill. 620; Gowen v. Kehoe, 71 Ill. 66. 

Kan.—Chambers v. Anderson, 32 P. 
as 51 Kan. 385. 

a.—Morrison vy. Mioton, 
456, 163 La. 1065. 
See ee ee v. Cummings, 45 Me. 

Minn.—Strandberg v. Rossman, 61 
N.W. 675, 59 Minn. 509; Sherwood v. 


113 So. 


hattan Beach Bathing Parks Corpora- 
tion, 243 N.Y.S. 548, 229 App.Div. 593 
[aff 176 N.E. 6, 256 N.Y. 162 (rearg 
den! 107) NBs 174 256) SN AY 640) 15 
Davenport v. New Jersey, etc., R. Co., 
61 N.Y.S. 1040, 47 App.Div. 299. 


Wis.—Marsh v. Bellew, 45 Wis. 36. 


[a] Condition as to payment.— 
Where the payment of a balance on 
the purchase price of mining property 
is conditional upon the profits to be 
made by the purchaser on minerals 
taken from the land, a sale of the 
property by him constitutes a waiver 
of the condition and makes the bal- 
ance due at once, Dill v. Pope, 29 
Kan. 289. 


[b] “Automatic” termination of 
contract.—A. contract which provided, 
inter alia, for cancellation at the sell- 
er’s option if payment was not made 
within a certain time after a loan was 
secured, was automatically terminat- 
ed at the vendor’s option by the pur- 
chaser’s failure to procure the loan. 
Yeager v. Woodson, (Tex.Civ.App.) 
3 S.W.(2d) 822. 


11. Marsh v. Bellew, 45 Wis. 36. 


12. Sherwood y. Wilkins, 52 N.wWw. 
394, 50 Minn. 152; Blalock v. Jones, 
(Tex.Civ.App.) 1 S.W.(2d) 400. 


13. Washabaugh vy. Hall, 56 N.W. 
$2, 4 SD. 168. 


[al Condition not waived.—(1) A 
condition that the vendor shall dedi- 
cate a street through the land sold, 
and which contemplates a dedication 
by deed accepted by the. city, is not 
waived by the purchaser accepting a 
deed knowing that the city has not 
accepted the dedication, where he is 
assured that the acceptance is mere- 
ly a matter of form and will be soon 
procured. McCormick v. Merritt, 105 
N.W. 428, 131 Towa 160: ~(2) “he 
purchaser’s willingness to accept a 
broker’s contract did not waive his 


Mich. 194. 


14. Catterson v. -Ireland, 110 P. 
1002, 60 Wash. 208. 

[a] Dlustration.—Where the con- 
tract bound the purchaser to apply 
the proceeds of the sale of wheat 
raised on the land sold to the pay- 
ment of interest on deferred pay- 
ments and the balance on the prin- 
cipal, and to plow certain parts of 
the land in certain years, acceptance 
by the vendor of the proceeds of the 
Sale of wheat did not operate as a 
waiver of the purchaser’s default as 
ito the conditions as to plowing. Cat- 
terson’ ‘v.) "Ireland, 2110 2 Ps) 1002) s00 
Wash. 208. 

15. Catholic Foreign Mission Soe. 
of America v. Oussani, 109 N.E. 80, 
215. N.Y..1, Ann.Cas.1917A. 479. 


16. Gowen v. Kehoe, 71 Ill. 66. 


17. Sherwood v. Wilkins, 52 N.W. 
394, 50) Neinns 1525 


18. Sherwood v. Wilkins, supra. 


19. .Catterson. v. Ireland, f10) Be: 
1002, 60 Wash. 208. 


[a] Rule applied where the vendor 
agreed to make such waiver in con- 
sideration of payment by the purchas- 
er of the amount received from sale 
of wheat raised on the land, and the 
purchaser was required by the con- 
tract to make such waiver. Catterson 
v. Ireland, 110 P. 1002, 60 Wash. 208. 


Pickle Hooper v. Cummings, 45 Me. 
21. Kochum vy. Ezell, 277 S.W. 497, 
211 Ky. 427. 
22. Haton v. Sadler, 110 So. 10, 215 
Ala. 161. 


Contracts generally see Contracts 
13) C.J: pi2i4. ‘4 : 


eaeet Lampman y. Milks, 21 N.Y. 
24 Neifort v. Davis, 277 P. 993, 152 


Wash. 457. 


For later cases, developments and changes in the law see Annotations, same title and section Arar ext 
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intended to sell what he owns,2® but there is no 
presumption that the grantor has made an express 
warranty in a contract for the sale of land.2® Where 
no method of payment of the purchase price is agreed 
upon, 1t is presumed that payment is to be made in 
cash at the time title passes,** and the amount is 
presumed to be payable in cash where the contract 
provides that the price shall be a certain sum and 
no other terms are stated,?* or where the deed re- 
cites that it was made in consideration of a certain 
sum paid the vendor and the purchaser’s assumption 
of a mortgage.*® The presumption that payment 
is to be made in eash at the time the title passes 
where no method of payment is agreed upon, rests 
on a failure to agree rather than a failure to state 
what was agreed, and it does not obtain where the 
contract indicates that terms which were not stated 
were agreed upon.°° A provision that the purchaser 
shall eliminate an indebtedness against a particular 
part of the land tends to raise a presumption to the 
exclusion of other indebtedness,*! and knowledge 
by the vendor and the purchaser that the len of 
the purchase money cannot be removed will raise 
a presumption, in the absence of explicit language 
to the contrary, that it was not contemplated that 
it should be removed, rebuttable, however, by proof 
to the contrary.*? In the absence of anything in 
the contract and surrounding circumstances show- 
ing a contrary intent, an agreement executed to 
confirm a contract of an earlier date will be con- 
strned as omitting an amendment of an interven- 
ing date.?? 

Judicial notice. Where an “inartistically” drawn 
description of land in a bond for a deed thereto 
omits mention of the state and county, under the 
rule that courts take judicial notice of government 
surveys and legal subdivisions of public land,** where 
the parties are all resident of the same state, it is 


presumed that the land is in such state, at least, un- | 


til the contrary is shown.*° 

“Good and merchantable title.”°* It is presumed 
from the provision that “the seller shall furnish an 
abstract showing a good and merchantable title,” 
that a good and ‘merchantable title in the vendor 
is meant,®? and in the absence of anything in the 


25. Bartlett v. Johnson, 108 S.E. 
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“southwest of the southwest quar- 
ter of section three, 
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contract itself to qualify the words, “a good and 
merchantable title,” the burden is upon him who as- 
serts that in a particular contract they have a mean- 
ing other than a title in fee simple, to establish that 
Pach 


Intent to make time of essence of the contract 
must be clearly shown,?® and the burden of proof 
is on the one claiming time as of the essence.*° 


Future conveyance. The rule that the words of 
description in a deed are intended to refer to an 
estate owned by the grantor*! controls the presump- 
tion in construing a contract for a future convey- 
ance.*? 


Where several persons contract to purchase in- 
terest.in land for specified sum, there is a rebuttable 
presumption that the interest of each purchaser. 
was equal.4* 


Where there is doubt as to whether conveyance 
was to father or his son having same name, and the 
land is devised by the father to his son, charged 
with the payment of certain legacies, his subsequent 
payment thereof without objection is presumptive 
evidence that the land was conveyed to the father 
and not to the son.*# 


[§ 279] b. Sales by Acre or in Gross.4® A sale 
will be presumed not to be a sale in gross where 
the language of the contract does not plainly indi- 
cate that it was so intended,*® and although a deed 
on its face indicates a sale in gross, it may be shown 
under appropriate allegations of fraud and misrep- 
resentation, or mutual mistake, that it was in fact 
a sale by the acre,** but it will be presumed that 
a sale of land deseribed as “about” a certain number 
of acres, and acquiesced in for many years, was 
understood by the purchaser to have been a sale 
in gross.4® Under a statute whereby a gross de- 
ficiency may be sufficient to justify a finding of will- 
ful deception or of mistake amounting to fraud, 
deficiency is not conelusive of fraud, but 1s eviden- 
tiary of it,*® and the burden is on the purchaser 
to show that the vendor, in making the sale, perpe- 
trated actual fraud on him,®® and the amount of 
the deficiency in acreage is a circumstance to which 
the jury may look, together with all the other evi- 


real estate, it could be shown that 


township ten,| one of such children had obtained 


431, 89 W.Va. 45. 

26. McEntyre v. Merritt, 162 S.E. 
424, 44 Ga.App. 583. 

27. Benton v. Colson, 161 A. 860, 
115 Conn. 720. 

28. Ruggerio v. Leuchtenburg, 113 
N.Y.S. 615, 61 Misc. 298. 

29. Daughdrill v. Lockhart, 60 So. 
802, 181 Ala. 338. 


30. Benton v. Colson, 161i A. 860, 
115 Conn. 720. 
31. Riggins v. Post, (Tex.Civ.App.) 


172 S.W. 210 [rev on other grounds 
(Commn.App.) 213 S.W. 600]. 

32. Riggins v. Post, supra. 

33. Friedman v. Cohen, 129 A. 242, 
3 N.J.Misc. 620. 

Admissibility of evidence to connect 
instruments see infra § 280. 


34. See Pvidence §§ 1864-1873. 


35. Atwater v. Schenck, 9 Wis. 
160. 
[a] Rule applied where the land 


to be conveyed was described as the 
[66 C. J.—46] 


north of range fourteen east, except- 
ing ten acres formerly deeded by 
John Corwith to Wm. H. Dearborn, 
out of ‘the southwest corner, contain- 
ing thirty acres, more or less.” At- 
water v. Schenck, 9 Wis. 160. 

S6. What constitutes see infra § 
534. 

37. Eaton v. Sadler, 110 So. 10, 215 
Ala. 161. 

ss. Arnd v. Lerch, 159 A. 587, 162 
Md. 318. 

39. See infra § 281. 

40. Larkin v. Koether, 140 A. 920, 
102 N.J.Eq. 329 [aff 137 A. 849, 101 
N.J.Eq. 176]. 

41. See Deeds § 62. 

42. Danforth v. Chandler, 130 N.E. 
105, 237 Mass. 518. 

43. Stevens v. Jackson, 146 N.W. 
636, 180 Mich. 131. 

[a] Thus, where the four children 
of a decedent contracted to purchase 
the widow’s interest in the decedent’s 


{ 


title to a tract, subject to the widow’s 
interest, so that he was properly lia- 
ble for more than one fourth of the 
purchase price as among all the chil- 
dren. Stevens v. Jackson, 146 N.W. 
636, 180 Mich. 131. 


44. Lockwood vy. 
Paige (N.Y.) 87. 


ae Generally see supra §&§ 


46. Hull v. Watts, 27 S.E. 829, 95 
Va. 10. 

[a] Reason for rule. — Contracts 
of hazard are not invalid but are not 
favorably regarded by courts of 
equity. Hull v. Watts, 27 S.E. 829, 
SDV ae Lor 

47. Ross v. Brewer, (Tex.Civ.App.) 
251 S.W. 307. 


48. Lawson v. Floyd, 8 S.Ct. 409, 
124 U.S. 108, 31 L.Ed. 347. 


49. Milner v. Tyler, 71 S.E. 1123, 
9 oe App. 659. 


0. Milner v. Tyler, supra, 


Stockholm, 11 


215- 
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dence, in determining whether or not there was 
actual fraud.*1 

Quantity as affected by price. Where persons en- 
ter into an agreement for the payment of a gross 
sum for a tract of land on an estimated or given 
number of acres, there is a presumption that the 
quantity influences the price to be paid, and that 
it is a sale by the acre and not in gross unless the 
contract plainly indicates that it is a sale in gross, 
and this presumption can only be overcome by clear 
and cogent proof,°? or proof that the parties agreed 
to be governed at all events by the estimated quan- 
tlbyes® ‘ 

In Louisiana where land is sold on the Mississippi, 
the ordinary depth of forty arpents is presumed, 
unless the contrary appears, and the question is 
then one of intention as to depth,®* but where 
the vendor covenants to convey land a certain num- 
ber of arpents ‘or more in depth” it will not be 
presumed that he intended to convey a title which, 
running back more than the number specified, would 
interfere with adverse claimants.°® 

[§ 280] 2. Admissibility.°° General rules relat- 
ing to the admissibility of evidence®’? will control 
as to evidence arising in actions construing contracts 


5. Milner v. Tyler, supra: 
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land of the acreage named and de- 
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for the sale of land.*® Proof relating to the vendor’s 
offer of the land to another person,®® or the deed 
of sale,°° may be received on the issue of whether 
the sale was in gross or by the acre. Where a bond 
for deed omits mention of the state and county, 
evidence by a witness to identify the land and by 
the deed referred to in the bond is competent.®* 


Where several persons contract to purchase in- 
terest in land for specified sum, as tending to show 
the interest of each, it is competent to show the 
amount of the purchase money paid by each.®? 


Vendor’s consent for purchaser to have personal 
property as evidence of previous contract. The 
grantor’s consent or agreement when the sale has 
been completed by the execution of a deed, that the 
grantee may have certain personal property on the 
land, although void for lack of consideration, may 
be used in evidence to show that it was a part of 
the previous contract that such property should 
pass to the grantee.®? 


[§ 281] 3. Weight and Sufficiency. General rules 
relating to the weight and sufficiency of evidence®* 
generally control on questions relating to the con- 
struction and operation of contracts for the sale 
of land,®°® and in order to justify a holding that 


63. Alexander v. Lane, 21 Mo. 536. 


52. McComb vy. Gilkeson, 66 S.H. 
77, 110° Vaz 406,135 Am.S.Ri. 944; 
Bpes v. Saunders, 63 S.E. 428, 109 
Va. 99, 182 Am.S.R. 904; HMmerson v. 
Stratton, 58 S.E. 577, 107 Va. 303. 


ja] Rule stated.—‘“‘It is well set- 
tled that courts of equity do not favor 
contracts of hazard, and that every 
sale of real estate, where the quan- 
tity is referred to in the contract, 
and the language of the contract does 
not plainly indicate that the sale was 
intended to be a sale in gross, must 
be presumed to be a sale by the acre. 
The presumption against contracts 
of hazard can be effectually repelled 
only by clear and cogent proof, and 
the burden is always upon the party 
asserting a contract of hazard to ad- 
duce facts which clearly establish 
that assertion.’’ McComb v. Gilkeson, 
66 S.H. 77, 110 Va. 406, 409, 135 Am.S. 
R. 944. 

[b] Presumption against contract 
of hazard.—McComb v. Gilkeson, 66 
S.B. 77, 110 Va. 406, 135 Am.S.R. 944. 


538. Emerson y. Stratton, 58 S.E. 
577, 107 Va. 308. 


54, Carraby v. Desmarre, 7 Mart. 
N.S. (La.) 661. 

55. Landry y. Tullier, 9 La.Ann. 
100. 


56. Parol or extrinsic evidence af- 
fecting writings see Evidence §§ 1380- 
1729. 


57. See Evidence 22 C.J. p 1 et seq. 
58. See cases infra this section. 
[a] Evidence that purchaser knew 


land was under blanket lien was ad- 
missible as part of the circumstances 
surrounding the parties at the time 
of the execution of the contract, and 
as bearing on whether the vendor 
agreed to remove such indebtedness. 
Riggins v. Post, (Tex.Civ.App.) 172 


Sw. 210 [rev on other grounds 
(Commn.App.) 213 S.W. 600]. 
{b] Wendor’s statement as _ to 


acreage and situation of land.—DHvi- 
dence of the vendor’s statement at or 
about the time the contract was en- 
tered into, to the effect that he owned 


scribed in the contract and that he 
owned no other land in that county, 
was admissible to prove that he 
claimed to own land of that acreage 
so situated and that he owned no oth- 
er land in that county. Hampe v. 
Sage, 125) Pi 53; 87% Kan, 536. 


[c] Promise of assignee of con- 
tract for the sale of land on making 
a new contract in substitution for the 
one made by the purchasers with his 
assignor, to pay for any shortage in 
acreage, although made without con- 
sideration, was competent evidence in 
a suit on the purchase notes by the 
pledgee, as corroborating or strength- 
ening the claim ef one of the pur- 
chasers that such was the agreement 
originally. First Nat. Bank v. Tate, 
13 S.W.(2d) 587, 178 Ark. 1098. 


[d] Receipt (1) as not evidence of 
the terms of the contract, but as com- 
petent to show purchaser’s under- 
standing of ambiguity as to amount 
of land which was to be conveyed. 
Tyng v. Constant-Loraine Inv. Co., 
154 P. 767, 47 Utah 330. (2) Receipts 
signed by the vendor’s agent showing 
payment of rent and taxes by ten- 
ants were admissible on the question 
of whether the purchaser, having as- 
sumed the leases, should pay taxes. 
W. S. Quimby Co. v. Sheffield, 79 A. 
179, 84 Conn. 177. 


59. Seegar v. Smith, 78 Ga. 616. 


[a] Rule applied.—Proof to show 
that the vendor offered the land to 
another person by the acre 
same day the sale was affected is ad- 


missible. Seegar v. Smith, 78 Ga. 616. 
aera Gay v. Larimore, 26 La.Ann. 

[a] Sale per aversionem (1) or by 
the acre. Gay v. Larimore, 26 La.Ann. 
258. (2) “Per aversionem” see Per § 


2 note 29 [e]. 
61. Atwater v. Schenck, 9 Wis. 160. 


62. Stevens v. Jackson, 146 N.W. 
636, 638, 180 Mich. 131. 


“This would not infringe or con- 


travene the statute of frauds.” 
Stevens v. Jackson, supra (per 
Stone, J.). 


Se eS ee 
For later cases, developments and changes in the law see Annotations, 


on the} 


64. See Evidence §§ 1730-1806. 
65. See cases infra this note. 


[a] Evidence held sufficient: To 
support a finding that (1) a refunding 
agreement was negotiated as a part of 
the sale contract (Brown v. Ball, 174 
N.W. 629, 43 N.D. 314); (2) when the 
contract was made it was agreed that 
the purchaser should take the land 
Subject to a blanket lien (Riggins v. 
Post, (Tex.Civ.App.) 172 S.W. 210 [rev 
on other grounds (Commn.App.) 213 
S.W. 600]); -(3) purchaser assumed 
personally to pay taxes due on the 
land (Toepperwein v. City of San 
Antonio, (Tex.Civ:App.) 124 S.W. 
699); (4) contract to purchase the 
property provided that, upon making 
all payments, the property should be 
conveyed jointly to plaintiff and her 
husband (Genduso vy. Genduso, 120 N. 
EH. 264, 284 Ill. 330); (5) a sale was 
effected at a lump price and not ata 
price per acre (Daoust v. Sharum, 260 
S.W. 709, 163 Ark. 662; Coleman v. 
Kdgar, 257 Ps 452, 83 Cal-App. 720). 
(6) To sustain a judgment to the 
effect that there was an oral reser- 
vation of a wheat crop in a sale of 
land. Soeken v. Hartwig, 261 P. 590, 
124 Kan. 618. To show (7) intent to 
include a small tract of land to which 
the vendor could not establish good 
title (Petty v. Union Fidelity Trust 
Co., 263 N.Y.S. 1, 238) App.Div." 96)- 
(8) wanit of mutuality of understand- 
ing concerning a spring to be re- 
served (German Savings & Loan So- 
ciety v. McLellan, 99 P. 194, 154 Cal. 
70), 3 Lo “Show. thats (9) 
stacked on land was included in con- 
tract for sale thereof (Runyon v. 
Runyon, 251 S.W. 1738, 199 Ky. 378); 
(10) initial payment on purchase of 
realty was payable when vendor exe- 
cuted formal written contract, signed 
by purchasers, and delivered to ven- 
dor’s agent for such purpose (Dooley 
v. McDonough, 123 N.E. 350, 233 Mass. 
77); (11) conveyance of land and con- 
tracts to convey other tracts consti- 
tuted a single transaction (Giddings 
Vv. INGtsky, /212°sNawe 507-51 Sane 
Laff 218 N.W. 18, 52 S.D. 436]; Stock 
Growers’ Bank v. Nefsky, 212 N.W. 


same title and section number. 


lumber: 


emi 


y 
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the purchaser assumed contractual obligations of 
the vendor the evidence should be conclusive.t® A 
verbal understanding between the parties as to when 
the purchaser shall be entitled to possession may be 
shown by such evidence as is ordinarily sufficient to 
prove any other fact, and it is unnecessary that the 
evidenee of such an agreement be clear, precise, or 
indubitable.®? 


Where time is of essence. Clear and unequivocal 
proof is necessary to establish that the time for clos- 
ing the title is of the essence of the contract.°* 


Sale by acre or in gross.°® The presumption that 
a sale is not in gross where not plainly shown to 
have been such by the contract can be rebutted only 
by clear and eonvincing proof.7° Where the evi- 
dence clearly fails to establish that the sale and 
conveyance were made with the knowledge and un- 
derstanding of the vendors of a certain deficiency 
in the quantity of the land, or that the words “more 
or less” as used in the contract were to have any 
other meaning or effect, they will have such mean- 


512, 51 S.D. 72 [aff 218 N.W. 18, 52 S.7 dor, 
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by an ambiguous contract, in- 
(12) vendor was not to pay| tended to convey fifty-five feet by 68. 
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ing and effect as the law implies therefrom with 
reference to sales and conveyances of land in gen- 
eral,‘+ but when the purchase money for land is not 
an equimultiple of the number of acres, it is at 
least persuasive evidence that the contract was not 
by the aere.?? 


[§ 282] O. Province of Court and Jury. General 
rules relating to the province of the court and the 
jury**® control as to questions of law and fact aris- 
ing in actions in which contracts for the sale of 
land are construed.7# The true construction of a 
written agreement for the sale and purchase of 
land is a matter of law*® for the court,’® where the 
contract is not ambiguous,’" or if the facts and cir- 
cumstances introduced to show the meaning in 
which the parties used an ambiguous clause are un- 
disputed,’* or, where an issue 1s resolved to a ques- 
tion of construction, if parol evidence is not intro- 
duced with the view of establishing facts to aid 
in determining the meaning of the parties, and such 
evidence, when introduced, presents no conflict;7® 


Pa. 366. 


D. 435]); 
agent’s commission (Lane v. Smith, 
17S! W.(2d)) 319, 179 sArk=| 533); (13) 
the price paid was not subject to de- 
duction for unpaid taxes (Keller v. 
Stobe, 225 Ill.App. 603); (14) parties 
contemplated by deed, mortgage and 
bond executed between them, that the 
entire consideration for land was not 
to be less than eight thousand dollars 
(Adolph v. Adolph, 134 N.W. 353, 148 
Wis. 210); (15) purchaser under an 
agreement calling for vendor’s taking 
back mortgage, was to give his own 
note and not the note of a third person 
(Spielman v. Albinson, 236 N.W. 319, 
183 Minn. 282); (16) the contract did 
not contemplate that the vendor 
should hold the amount paid as a for- 
feiture upon failure to pay the bal- 
ance on a certain date (Wright v. 
Bott, (Tex.Civ.App.) 163 S.W. 360); 
(17) sale in gross was intended (Clip- 
pard v. Kneibert, 226 S.W. 584, 206 
Mo.App. 144; Baleja v. Henderson, 
(Tex.Civ.App.) 241 S.W. 1080); (18) 
described land was bought for lump 
sum (Pollock v. Pope, 95 So. 894, 209 
Ala. 195; Cock v. Norwood, (Tex.Civ. 
App.) 248 S.W. 571); (19): a sale of 
land was by the acre (McCombs v. 
Church, 180 P. 535, 180 Cal. 233; 
Moreland v. Henry, 161 S.W. 1105, 156 
Ky. 712; Brooks v. Grief, (Ky.) 90 
S.W. 273); (20) purchaser contracted 
for fee simple (Neifort v. Davis, 277 
P. 993, 152 Wash. 457); (21) land pur- 
chaser ¢laimed as his own exclusive 
of the contract was included in the 
contract (Bushong v. Scrimshire, 
(Tex.Civ.App.) 172 .S.W. 155). (22) 
Evidence that vendor was prepared 
to convey the legal title, and that de- 
fault was entirely on the part of the 


purchaser entitled the ; vendor to 
“elect” to retain a certain sum “on 
account of the purchase money.” Be- 


zold v. Potamkin, 156 A. 5738, 102 Pa. 
Super. 72. 


[b] Bvidence held insufficient: To 
show that (1) right of one of vendors 
under option contract to repurchase 
property (Merchants’ Nat. Bank of 
Wimbledon v. Collard, 157 N.W. 488, 
33 N.D. 556); (2) the purchaser was 
liable to pay more than the vendor 
agreed to accept (Fulmer v. Leibert, 
(Pa.) 4 A. 537); (3) the purchaser 
assumed personally to pay taxes due 
(Toepperwein v. City of San Antonio, 
(Civ.App.) 124 S.W. 699 [rev on other 
grounds 133 S.W. 416, 104 Tex. 43]). 
(4) To justify a finding that the ven- 


warranty deed, where he had a quit- 
claim deed to only one and one half 
feet. Tyng v. Constant-Loraine Inv. 
Comet ePswio7e 47 Utah. 330;) -G) 
Waiver of the time limit named in the 
contract. Walker v. Harbor Business 
Blocks’ Co. 3186" PR. 356,181 ‘Gale "7738: 
(6) An allegation that a sale of real 
estate was to be void unless a certain 
factory was located on certain land 
was not supported by evidence that 
the only condition of such sale was 
that the vendor should subscribe for 
sufficient stock in such factory to 
make up a specified sum. Manning 
vV.. Peters,. (iowa) 75 N.W. 493. —(7) 
Evidence that vendor arranged to sell 
his own land and buy other land with 
the proceeds did not show that his 
purchase money note was delivered on 
the condition that it should be void if 
a note of a third person which he took 
as the first payment for his own land 
was not paid. Busby v. Hamby, 117 
S. Bb) 223 2123) Ste. 534. 


[ec] Good faith.—Where contract 
dated August 17, 1917, provided that 
if purchaser elected to make a sur- 
vey, it should be made within the re- 
mainder of the year, or the acreage 
would be accepted at a certain figure, 
evidence that the purchaser did not 
commence such survey until October 
17, and employed only one surveyor, 
was insufficient to show a good-faith 
effort on his part so as to excuse him 
from nonperformance on account of 
cold weather preventing the survey. 
Rogers Bros.’ Coal Co. v. Day, 1 S.W. 
(2d) 540, 222 Ky. 443. 


[ad] Affidavit of petitioner as prop- 
er and sufficient proof of failure to 
comply with condition as to payment 
of rent under a contract of sale with 
the right of redemption, and contain- 
ing a lease in which consummation of 
the sale is made dependent on the pay- 
ment of rent. Alvarez v. Registrar, 
19 Porto Rico 1053. 


66. Frost Lumber Industries v. 
Raines, 138 So. 698, 18 La.App. 426. 


[a] Rule applied where the evi- 
dence was insufficient to establish 
that the purchaser hired the vendor’s 
Overseer or assumed the contract _be- 
tween the vendor and the overseer for 
the latter’s services. Frost Lumber 
Industries v. Raines, 138 So. 698, 18 
La.App. 426. 


67. Lichtenwallner v. Laubach, 105 


Larkin v. Koether, 140 A. 920, 
102 N.J.Eq. 329 [aff 187 A. 849, 101 
N.J.Eq. 176]; Ballen v. Potter, 228 N. 
Y.S. 374, 223 App.Div. 842 [mod on 
ave grounds 167 N.E. 424, 251 N.Y. 

[a] Evidence insufficient to show 
that the parties treated the time of 
payment as of the essence of the con- 
tract. Butler v. Colson, 138 S.W. 467, 
99 Ark. 340. 


69. Generally see supra §§ 215-219. 


70. Hull v. Watts, 27 S.E. 829, 95 
Va. 10. 


71. Prenosil v. Pelton, 
235, 186 Iowa 1235. 

Meaning and effect of “more or 
wee as used in deeds see Deeds § 

“More or less” as used in contracts 
construed see supra § 217. 


173 N.W. 


72. Emerson y. Stratton, 58 S.E. 
577, 107 Va. 303. 
[a] Evidence held sufficient to 


overcome presumption that sale was 
by the acre, and to show that the 
quantity did not influence the price. 
Hmerson vy. Stratton, 58 S.E. 577, 107 
Va. 303. 

73. See Trial §§ 313-359. 

74. See cases infra this section. 

75. W. S. Quinby Co. v. Sheffield, 
U9" JAS 179, {84 Conn 74 a Susarneve 
Marinello, 260 Ill.App. 85; Ratner v. 
Hill, 170 N.H. 69, 270 Mass. 249. 


76. W. S. Quinby Co. v. Sheffield, 
79 A. 179, 84 Conn. 177; Sugar v. Ma- 
rinello, 260 Ill.App. 85; Lynnhaven 
Beach & Park Co. v. Moore, 158 S.E. 
896, 156 Va. 6838. 


Rule applied to contract generally 
see Contracts § 996. 

77. Eletcher vy. Brewer, 
288, 88 Neb. 196. 

Determination of meaning’ of am- 
biguities as question for jury general- 
ly see Contracts § 997. 


78. Schulman v. Cornman, 223 N.Y. 
S. 19, 221 App.Div. 170. 


79. Standiford v. Kloman, 838 A. 
311, 234 Pa. 443. 


Admissibility of parol evidence see 
supra § 280. 

Necessity of evidence being uncon- 
ee generally see Contracts §§ 


129 N.W. 
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and if the evidence is conflicting and the facts and 
inferences to be drawn therefrom are in dispute the 
issue is for the jury.8° Thus, where the question of 
whether the contract, within the meaning of its 
terms, was one of sale or merely an option depends 
upon controverted facts and conflicting extraneous 
evidence, refusal to submit it to the jury is reversi- 
ble error,S! but where the provisions of the contract 
are sufficiently clear as to require no explanation, 
and there is no disputed question of fact, there is 
no question for the jury.’ It has been said that 
the interpretation of an agreement to sell land, the 
terms of which are ambiguous, is a mixed question 
of law and fact.’ Under the rule that the true 
construction of a written agreement for the sale 
and purchase of land is a matter of law, where the 
agreed statement of facts contains no ground for 
the drawing of inferences of fact, there is no oc- 
casion for the application of a statute providing 
that upon a case stated by agreement of the parties 
for the decision of the court in any action, any court 
before which such ease shall come shall be at lb- 
erty to draw from the facts and documents stated 
in the case any inferences of fact that might have 
been drawn therefrom at a trial, unless the parties 
expressly agree that no inferences shall be drawn.** 


Time of performance.®®> Under the rule that where 
the contract does not specify the time for perform- 
ance a reasonable time will be implied and allowed 


80. Ark.—Ellege v. Henderson, 218 
S.W. 831, 142 Ark. 421. 
Ind.—Hinkle y. Hinkle, 69 Ind. 134. 


83. 
30 ADP DC. 403; 
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367, 1 App.Div. 298. 
Tyssowski v. F. H. Smith Co., 


[§ 282 


and performance within such time required,** the 
question of what would be a reasonable time is 
ordinarily for the jury’? to decide in the light of 
extrinsic facts known to the parties at the time the 
contract was executed, and upon which the time for 
performance depends;** but the evidence may be 
such as to make it a question of law for the court,®® 
and it has been said that where the facts are clearly 
established, or are undisputed, or admitted, what is 
a reasonable time is a question of law, but under 
this rule where what is a reasonable time depends 
on other controverted points, or where the motives 
of the party enter into the question, the whole must 
be submitted to the jury before any judgment can 
be formed as to whether or not the time was rea- 
sonable.®° 


Where purchase was made by two persons for 
their mutual benefit, and one assigned the entire 
equitable estate,®! immediately on its vesting, to the 
copurchaser who paid the residue of the purchase 
money, submission of the issue as to whether such 
assignee was the real purchaser was not material 
error, if error at all.°? 


Sale by acre or in gross.°* Whether, in a given 
case, the sale of land was by the acre, or in gross, 
is, in general, matter of judicial construction of 
the deed or contract;°* and it is not proper for the 
court to leave the decision of the question to the 
jury upon the parol evidence adduced on the trial 


on and before June 10, 1913, and re- 
quested the vendor to execute title to 
him, and that the tender was contin- 
uous, it cannot be said as a matter of 


Mo.—Manning v. Randolph, (App.) 84 Ratner v. Hill, 170 N.E. 69, 270 
262 S.W. 439. Mass. 249. 

Neb.—Hoxie v. Iiams, 42 N.W. 711, 85. Generally see supra §§ 234-260. 
26 Neb. 616. 86. See supra § 234. 

N.J.—Fixter v. Van Deren, 146 A. 87. Cal.—Quill v. Jacoby, 37 P. 
345, 7 N.J.Mise. 544. 524. 


N.Y.—Schulman vy. Cornman, 223 N. 
Y.S. 19, 221 App.Div. 170; Goldberg 
vy. Norek, 166 N.Y.S. 1023, 101 Misc. 
371. 

Pa.—Bialas v. Elder, 44 Pa.Super. 
219. 

Wash.—Rathke v. Dexter Horton 
Nat. Bank of Seattle, 297 P. 181, 161 
Wash. 434. 


Wis.—Coyne v. Coyne, 225 N.W. 138, 
935, 199 Wis. 263. 


[a] Rule applied as to question of 
whether: (1) A note and mortgage 
were given in payment of, or merely 
as additional evidence of that much 
of the purchase price of the property 
(Rathke v. Dexter Horton Nat. Bank 
of Seattle, 297 P. 181, 161 Wash. 434); 
(2) notes to be given by the purchas- 
ers were to be signed by them or were 
to be notes of another person (Man- 
ning v. Randolph, (Mo.App.) 262 S.W. 
439); (3) a clause in a mortgage re- 
quired by the vendor was ‘usual’ 
within the contract (Goldberg v. 
Norek, 166 N.Y.S. 1028, 101 Mise. 371); 
(4) the purchaser was to examine the 
land and decide whether it was of the 
represented quantity (Hoxie v. liams, 
26 Neb. 616); (5) under the terms of 
the contract (Schulman _ y. Cornman, 
223 N.Y.S. 19, 221 App.Div. 170) (6) 
or on the evidence (Hinkle v. Hinkle, 
69 Ind. 134) personal property was re- 
served by the vendor or constituted a 
part of the consideration. 


81. Turner & Happersett v. Hall & 
Connor, 104 S.E. 861, 128 Va. 247. 


82. Schoen vy. Wagner, 37 N.Y.S. 


Ga.—Mendel vy. Leader, 71 S.E. 753, 
136 Ga. 442. 


ihe eee v. Frick, 57 Mo.App. 


Neb.—Hoxie v. liams, 42 N.W. 711, 
26 Neb. 616. 


AP ieat rates v. Webster, 43 N.H. 


N.Y.—Campell v. Prague, 39 N.Y.S. 
558, 6 App.Div. 554. 


Ohio.—Wald v. Bien, 14 Ohio N.P. 
N.S. 145. 

S.C.—Hays v. Hays, 44 S.C.L. 419. 

[a] Rule applied to time for: (1) 
Tendering an abstract (Randolph v. 
Frick, 57 Mo.App. 400); (2) the gran- 
tor to build a levee (Quill v. Jacoby, 
(Cal.) 37 P. 524), (3) or remove out- 
standing encumbrances (Mendel v. 
Leader, 71 S.E. 753, 1386 Ga. 442; Tyler 
v. Webster, 43 N.H. 147); (4) the pur- 
chaser to examine the land (Hoxie y. 
liams, 42 N.W. 711, 26 Neb. 616) (5) 
or pay the purchase money (Hays v. 
Hays, 44 8.C.L. 419); (6) perfecting 
title, when no time is fixed (Kearney 
v. Hogan, 25 A. 1076, 154 Pa. 112). 


[b] Evidence held to make failure 
of performance within reasonable 
time question for jury.—Longinotti v. 


agen he (Tex.Civ.App.) 84 S.w. 
98. 
{[c], Time not unreasonable as mat- 


ter of law.—Where a contract was 
dated January 4, 1913, and the pur- 
chaser alleged that he stood ready to 
complete his part of the contract, and 
made a tender of the purchase price 


law ‘that the time intervening between 
the date of the contract and the date 
of the alleged tender was an unreason- 
able time for approval of the title. 
Manning v. Sams, 84 S.E. 451, 143 Ga. 


88. Mendel v. Leader, 71 S.E. 753, 
136 Ga. 442. 


[a] Reasonable time as dependent 
on particular matters.—‘‘What consti- 
tutes a reasonable time, prompt action 
being contemplated, must in each 
particular case depend upon the situa- 
tion of the parties, considering the 
circumstances attending the perform- 
ance.” Longinotti v. McShane, (Tex. 
Civ.App.) 184 S.W.°598, 600. 


Were Randolph vy. Frick, 57 Mo.App. 
[a] If it depends on extrinsic facts 


which are matters of dispute, it is a 
question of fact, but if it depends on 
the construction of the written con- 
tract or on extrinsic facts which are 
undisputed, it is a question of law 
for the court. Cotton v. Cotton, 75 
Ala. 345; McMurry v. Fletcher, 28 
Kan. 337; In re Whitehead’s Estate, 
103 A..602, 260 Pa. 22° 


90. Hill v. Hobart, 16 Me. 164. 


{a] Rule applied where the vendor 
was required to deliver deed within 
a “reasonable time after request.” 
Hill v. Hobart, 16 Me. 164. 


91. Purchaser as vested with 
equitable estate see supra § 262. 


92. Crow v. Crow, 29 Pa. 216. 

93. Generally see supra §§ 215-219. 

94. Boar v. McCormick, 1 Serg.&R. 
(Pa.) 166; Daughtrey v. Knolle, 44 
Tex. 450; Weir v. McGee, 25 Tex. 


Suppl. 20; Anderson v. Snyder, 21 W. 
Va. 632; Depue v. Sergent, 21 W.Va. 
326; Crislip v. Cain, 19 W.Va. 438. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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alone, or as controlling the legal import of the 
Where the question of whether a partic- 
ular sale was in fact in gross or by the acre is a 


deed.?® 
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sharply contested issue on which the evidence as 
to the facts is conflicting its submission to the jury 
for determination is proper.®® 


VI. MODIFICATION AND MERGER OF CONTRACT?? 


[§ 283] A. In General. 


the contracting parties.2 Further 


tween the parties have no effect on an existing con- 
tract, unless such negotiations amount to a modi- 
fication or rescission of the former contract.4 Where 
a modification is made dependent upon the perform- 


95. Weir v. McGee, 25 Tex.Suppl. 
20. 

96. Ray v.' Barrington, 
App.) 297 S.W. 781. 

97. Wodification of contracts gen- 
erally see Contracts §§ 604-615. 

Authority of agent as to modifica- 
tion, of contract of sale see Agency 
§§ 225, 242, 243. 

Change from sale by acre to sale in 
gross see supra § 215. 


(Tex.Civ. 


98. William James Sons Co. v. 
Hutchinson, 90 S.E. 1047, 79 W.Va. 
389. : 

s9. Northern Wyoming Land Co. 


Ve SU CLeN, ppg He 9 TL 1 G4 1C.CrAke Or 
Bryart v. Stephens, 58 Ala. 636; Wil- 
liam James Sons Co. v. Hutchinson, 
90 S:B. 1047, 79 W.Va. 389: 


[a] Thus it is immaterial whether 
under the original contract the pur- 
chaser gave his promissory note for 
the excess on an exchange of lands, or 
for purchase of part of the lands, 
when he subsequently gave two notes 
with the recital on each that ‘“‘the con- 
Sideration for which this note is giv- 
en, is the following described lands, 
lying in Coffee county,’ as the con- 
tract evidenced by the original note 
was altered by the giving of the sub- 
sequent notes. Bryant v. Stephens, 58 
Ala. 

{[b] Modification held not to be 
shown.—Porter v. Carney, 172 N.W. 
644, 186 Iowa 424 (wherein evidence 
was held insufficient to change an 
option to sell into a mere agency to 
sell); Norton v. White, (Tex.Civ. 
App.) 16 S.W.(2d) 553 (wherein the 
doing of something else was contem- 
plated before the agreement became 
an extension agreement). 


[c] Evidence of change of original 
agreement.—The fact that the final 
instrument of conveyance differed 
from the original contract and was 
accepted by the purchasers has been 
held to evidence a change in the orig- 
inal agreement. Miller v. Kemp, 160 
SE; 203; 157.Va. 178. 


1. Cal.—Simmons v. Sweeney, 109 
P. 265, 13 Cal.App. 283. 


T11.—Hutehinson vy. Coonley, 70 N. 
E. 686, 209 Ill. 4387; Harrison v. Polar 
Star Lodge, 5 N.E. 543, 116 Ill. 279. 


N.C.—Sizemore v. Morrow, 28 N.C. 
54, 


Ohio.—Unger v. Unger, 63 N.E. 67, 
65 Ohio St. 495. 


Until consummated by 
deed,°* contracts for the sale of land may be med- 
ified®® or merged in a new contract! by subsequent 
agreement between the parties, and such modifica- 
tion may in some jurisdictions be made by parol;? 
but it is essential that the contract to modify be 
so complete in all of its terms as to bind each of 


[By Haroup J. GiuBert] 


dependent upon 
not happen.® 


negotiations be- 


of payments, by 


S.C.—Lewis v. Cooley, 62 S.E. 868, 
SIE S.C 460" 

Tenn.—Wolfe v. Potts, 
42 S»W. 188. 


2. See infra § 284. 


3. Butler v. Ginsburg, 117 S.E. 262, 
30 Ga.App. 238. 


4 Perry v. Suffields, Lim., 
BO h esi, 


5. De Vries v. Meyering Land Co., 
226 N.W. 824, 248 Mich. 128; Edwards 
v. Heaton, 172 P. 839, 101 Wash. 595. 


[a] Thus a letter signed only by 
one of several purchasers of lots is 
not binding, where such consent was 
conditional on securing the consent of 
others. De Vries v. Meyering Land 
Co., 226 N.W. 824, 248 Mich. 128. 


6. Rigdon -v. Shirk, 19 N.E. 698, 
127 Til. 411. 


7. De Land v. Jacobstein, 230 N.W. 
943, 251 Mich. 191. 


(Ch.App.) 


[1916] 


8 De Land vy. Jacobstein, supra. 
9. Toft v. Page, (Iowa) 245 N.W. 
312; Ortman v. Monroe First Nat. 


Bank, 12 N.W. 907, 49 Mich. 56; Bau- 
man v. Pinckney, 23 N.E. 916, 118 N.Y. 
604; Darrow v. Cornell, 51 N.Y.S. 828, 
30 App.Div. 115; Dupont v. Cloutier, 
30 Que.Super. 514. 


fa] What amounts to extension of 
time.—(1) Where an agreement to 
convey lands had been extended in- 
definitely by consent and the purchas- 
er proposed to abandon possession, 
and notified the vendors that he would 
hold them in damages for failure to 
perform the contract, but at their 
solicitation remained in possession as 
tenant on condition that the contract 
should be performed on or before a 
day certain, and continued negotia- 
tions, it was held to continue the con- 
tract in force to the time stated. Dar- 
row v. Cornell, 51 N.Y.S. 828, 30 App. 
Div. 115. (2) Where under tke orig- 
inal contract the conveyance was to 
be executed upon a given day upon 
condition that if the title proved de- 
fective the contract was to be rescind- 
ed, but when upon the arrival of the 
day appointed the title proving de- 
fective the parties instead of con- 
sidering the contract rescinded joined 
in a petition to have the title cleared, 
the court considered the conduct of 
the parties as a substituted agreement 
as to time. Bangs v. Barret, 18 A. 
250, 16 R.I. 615. (3) Where the ven- 
dor requested further time to cure 


ance of certain conditions, such conditions must be 
met before the parties can take advantage of the 
modification,” and a subsequent agreement made 


the happening of an event does 


not affect the original agreement if the event does 
If there is fraud in obtaining thé 
new agreement, an acceptance of a payment there- 
under, with full knowledge of all facts, is a waiver 
of the fraud,? and the party must stand on his 
rights under the new contract.§ 
modified by extending® or shortening!® the time 


Contracts may be 
extending the time for closing the 


defects of title and the purchaser 
granted such request, the effect is to 
grant further time to carry out the 
contract as it existed, and is not the 
making of a new contract. Riggins v. 
Post,’ (LDex:Civ-App.) “1727 “Siw. 7 20 
[rev on other grounds (Commn.App.) 
213 S.W. 600]. 


[b] What does not amount to ex- 
tension of time.—(1) Extension of 
the time of payment of the purchase- 
money under a contract for the sale 
of lands providing for the surrender 
of possession on default is not shown 
by the vendor’s reply to a suggestion 
of the purchaser, after default, as to 
an alteration in the contract in’ regard 
to payment which she might be able 
to make, that he presumed he would 
be only too glad to agree to it. Shaw 
v. Kellogg, 26 N.Y.S. 418, 74 Hun 256. 
(2) Where a contract is rescinded 
for default in payment, but an agree- 
ment is made to restore the land to 
the purchaser if within a _ specified 
time he should perform his part, a 
letter by the vendor to the purchaser 
subsequent to the date of the exten- 
sion requesting the purchaser to meet 
him at a designated place and stating’ 
that if he fails to do so he “will 
be entirely done with the land” does 
not amount to an extension of the 
time. Patchin v. Lamborn, 31 Pa. 314. 
(3) <A letter written by defendant 
after plaintiff vendee’s time to per- 
form:-had expired, asking plaintiff to 
see an adjoining owner about some 
buildings being moved off the land 
claimed by defendant, and inquiring 
how plaintiff was coming along with 
his deal, but making no reference to 
the contract, did not constitute an ex- 
tension of plaintiff’s time to perform. 
Peterson vy. Rankin, 143 N.W. 418, 
161 Iowa 431. (4) Where time is of 
the essence of the contract, and the 
vendor extends the time within which 
a partial payment may be made, such 
fact will not alone amount to a modi- 
fication of the contract as to future 
payments. Prairie Development Co. 
v. Leiberg, 98 P. 616, 15 Idaho 379. 


[c] Evidence held not to show ex- 
tension of time.—Singer v. Cavanna, 
130 A. 881, 98 N.J.Eq. 159. 


{d] Particular contracts for exten- 
sion of time construed.—Kelsey y. 
Pendill, 67 N.W. 327, 109 Mich, 3384; 
Long v. Lackawanna Coal & Iron Co., 
136 S.W. 673, 283 Mo. 713. 


10. Anderson v. Moore, 
848, 145 Ill. 61. 


83. N.E. 
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sale,1t by changing the place,'? or manner?® of 
payment, the amount of the purchase price,** or 
the time for executing the conveyanee,'® or the 
description of the land to be conveyed,'® or by sub- 
- stitution of a third person in the place of the pur- 
chaser.17 Where a change is made in the terms of 
a sale, with the assent and partly for the benefit 
of one interested, he cannot be heard to complain 
of such change.'® 


Intervening rights. A vendor, without actual 
knowledge that a third party has acquired rights in 
the land that would be affected by an extension of 
time, may make any agreement he chooses with the 
purchaser as to the time of payment.?? 


Certainty and definiteness. The substituted con- 
tract, to be enforceable, must be sufficiently certain 
and definite.2® An agreement by the vendor to ex- 
tend the time of payment, without setting a definite 
date of payment, is void for uncertainty.?! It has 
been intimated that a subsequent agreement to for- 
bear enforcing a forfeiture clause in the contract 
must be for a definite time,?? 


11. Green-Shrier Co. v. State Re- 
alty, etc,, ©o., 92 N:b.198, 199) N.¥..65; 
Banes v. Barret, 18 AY (250; 16 IRL. 
615. 

[a] Right to repurchase.—A con- 
tract giving the vendor the right to 


[ec] 


contract. 
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ro v. Akey, 158 P. 854, 98 Kan. 511. 


Receipt of more than that due 
to be applied on future payment is 
insufficient to establish a subsequent | 63 
variation of the terms of a written 
Anstead v. Cook, 140 A. 139, 


[8§ 283-284 


Joint vendors. One joint vendor cannot extend 
the time of performance without the consent of the 
other.? 


Burden of proof. The party relying on a modifica- 
tion of a written contract for the sale of realty has 
the burden of showing such modification.?4 


[§ 284] B. Parol Modification or Substitution. 
According to some authority a written contract con- 
cerning the purchase of realty may be modified by 
a parol contract,?° but the terms of the contract of 
modification must be clearly and definitely estab- 
lished,?® and whether or not the parol contract to 
modify has been established by the evidence is a 
question of fact for the jury to determine.?* Under 
this rule the parties may by parol agreement extend 
the time of payment,?® or performanee,?® or change 
the place of performance,*°® and the contract may be 
modified by a parol agreement to pay the purchase 
money before due and execute a conveyance on such 
payment being made.*! Accordingly a vendor who 
has agreed in writing to make a title in thirty days 
may show that on the same day the purchaser orally 


S.C.—Searles v. Auld, 111 S.E.-785, 
178 S.C. 430 [eit Gye. 


Tex.—Hogan v. Crawford, 31 Tex. 


9 


Utah.—Hogan v. Swayze, 
1097, 65 Utah 380. 


or EN 


repurchase within a limited time may 
be modified by a parol extension of 
time within which the repurchase 
must be made. Canuto v. Mariano, 
37 Philippine 840. 


12. \Hogan “vy. Crawford, 31 Tex. 
633. 

[a] What does not amount to 
modification as to place of perform- 
ance.—Where the contract fixes the 
place of performance, the fact that a 
partial payment is made and accept- 
ed at a place other than that fixed 
by the contract will not constitute a 
modification of the contract as to tRe 
place of future payments. Prairie 
Development Co. v. Leiberg, 98 P. 616, 
15 Idaho 379. 


13. Hamaker v. Johnson, 202 N.W. 
10, 199 Iowa 1298. 


[a] Evidence held not to show 
such modification.— Where vendor ex- 
pressed desire for payment in cash, 
instead of second mortgage, provided 
by contract, and purchaser promised 
to do his best to raise the money, 
claim that there was a change of the 
contract by mutual agreement was 
not sustained by the facts. Giuliani 
vy. Cordone, 141 N.E. 103, 246 Mass. 
426. 

14. Grant v. Beronio, 32 P. 556, 97 
Cal. 496. "See Tucker v. Dolan, 84 S. 
W. 1126, 109 Mo.App. 442 (recognizing 
the rule, but holding particular agree- 
ment to be without consideration). 


{a] Thus, where the contract call- 
ed for a cash payment of one thou- 
sand dollars, the acceptance by the 
vendor of seven hundred and twenty- 
five dollars with the understanding 
that the two hundred and twenty-five 
dollars should be paid to the broker 
who negotiated the sale, the subse- 
quent agreement will be regarded as 
a modification of the price to be re- 
eeived for the conveyance. Grant y. 
Beronio, 32 P. 556, 97 Cal. 496. 


[b] Request by purchaser of ven- 
dor to procure as large loan as possi- 
ble and compliance therewith by ven- 
dor did not constitute modification of 
written contract of sale subject to in- 
cumbrances for a stated sum. O’Har- 


ZOU Pa obo. 

15. Foft v. Page, (Iowa) 245 N. 
W. 312; Loveridge v. Shurtz, 70 N.W. 
132, 111 Mich. 618; Anderson v. Morse, 
2220 LO8as ALO Or. 93.93 

[a] Evidence held not to show ex- 
tension of time for performance.—- 
Flood v. Von Marcard, 172 P. 884, 102 
Wash. 140. 


16. Benesh v. Travelers’ Ins. Co., 
103 N.W. 405, 14 N.D. 39. 


17. Rose v. Howell, 284 S.W. 776, 
171 Ark. 529; Pearson vy. Courson, 59 
Sele G0, 229) (Gas Ob6sy a an kim) sev, 
Wadleigh, 2 Alta.L. 469. 


[a] Rule applied.—Where S was 
originally the purchaser from R, and 
later S disposed of his interest to H, 
the acceptance by R of forty-eight 
payments from H was a substitution, 
by the consent of the parties, of H 
as purchaser from R instead of S. 
oe v. Howell, 284 S.W. 776, 171 Ark. 


18. Orr v. Chandler, 11'S.E. 978, 
86 Va. 938. 
19. Chattanooga Foundry, etce., 


ee v. Hembree, 23 So. 38, 117 Ala. 
by 


20. See cases cited infra this note; 
and notes 21, 22. 


[a] Substituted contract held not 
indefinite.——Dent Lumber & Shingle 
Co. v. Cedar-Home Lumber Co., 252 
P. 141, 141 Wash. 593. 


21. Schneider v. Levy, 
326, 256 Mich. 184. 


22. Nagdeman v. Cawley, 162 N.E. 
68, 89 Ind.App. 196. 


2%. Short v. Rogue River Irriga- 
pop & Power Co., 162 P. 845, 82 Or. 

24. Eddy v. Short, 179 N.W. 818, 
190 Iowa 1376; Sawyer v. Hawthorne, 
149 N.W. 512, 167 Iowa 410; Hartman 
v. Church Const. Co., 143 A. 917, 103 
[aff 1389 A. 484, 101 N.J. 
; Kinney v. Schlussel, 239 P. 
818, 116 Or. 376. 

25. Idaho.—Prairie Development 
Co. v. Leiberg, 98 P. 616, 15 Idaho 379. 


239 N.W. 


Va.—Miller v. Kemp, 160 S.E. 2038, 
157 Va. 178. 


See Awe v. Gadd, 161 N.W. 671, 179 
Iowa 520 (stating that it is undoubt- 
edly true that the parties may by oral 
agreement set asidé a previous writ- 
ten contract and substitute a new oral 
agreement in lieu thereof); Norris 
v. Letchworth, 124 S.W. 559, 140 Mo. 
App. 19 (recognizing rule). 


[a] Thus vendor and purchasers 
may modify a contract of sale before 
it becomes executed, by parol, so as 
to substitute ownership in severalty 
for joint ownership. Miller v. Kemp, 
160: S.E. 208, 157 Va. 178. 


[b] Contract held modified by sub- 
sequent parol agreement.—Taylor v. 
Cloud, (Ala.) 147 So. 445. 


Statute of frauds as affecting pa- 
rol modification generally see Frauds, 
Statute of §§ 416-418. 


coe Crancer v. Lareau, 1 F.(2d) 
27. Bobbitt v. Van Eaton, 226 N. 


W. 79, 208 Iowa 404. 


28. Kissack vy. Bourke, 79 N.E. 619, 
224 Ill. 352; Reed v. Chambers, 6 Gill 
& J. (Md.) 490; Waller v. Lieberman, 
183 N.W. 235, 214 Mich. 428; Bugajski 
v. Siwka, 166 N.W. 863, 200 Mich. 415: 
Loveridge v. Shurtz, 70 N.W. 132, 111 
Mich. 618. 

But see Maloughney y. Crowe, 26 
Ont.L. 579, 22 Ont.W.R. 635, 3 Ont. 
W.N. 488 (ignoring the subsequent 
parol contract as to time of payment 
and giving specific performance of 
the original contract). 


[a] Evidence held insufficient to 
show such extension.—Williams v. 
Gilbert, 139 N.W. 502, 120 Minn. 299. 


29. Moskow y. Burke, 152 N.E. 321, 
255 Mass. 563; Burstein v. Alldis, 208 
N.W. 31, 234 Mich. 1 [quot Cyc]; Fra- 
act v. Hovey, 161 N.W. 887, 195 Mich. 


gger: Hogan y. Crawford, 31 Tex. 
31. Anderson vy. Moore, 33 N.E. 


848, 145 Ill. 61. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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agreed to accept his bond for title in lieu of the title 
expressed in the written contract within thirty 
days.*? It has been held that a vendor who retains 
the legal title as security for the payment of pur- 
chase money may, by subsequent oral contracts with 
the purchaser, annex further conditions to his obli- 
gation to convey.** On the other hand a contract to 
convey land cannot be modified so as to convey other 
land than that described in the- contract, by any pa- 
rol agreement®* other than an executed parol agree- 
ment.?> Elsewhere it is held, sometimes because of 
particular statutory provisions, that a written con- 
tract of sale of lands cannot be subsequently modi- 
fied by a parol agreement.?® However, it has been 
held under this rule that there is a marked differ- 
ence between a modification of a written contract in 
the essentials required to meet the statute of frauds 
and an agreement affecting only the performance of 
the contract.?7 It has been held that where a con- 
tract for the sale of land provided that, if the ven- 
dor’s title should prove defective the earnest money 
should be returned to the purchasers, a subsequent 
oral agreement that, if the title should be defective, 
the vendor should perfect it and then convey the 
title to the purchasers, was without force to change 
so materially the terms of the written contract.** 
Likewise, it has been held that where under the con- 
tract the vendor was to furnish an abstract showing 
good title or there was to be no sale, the vendor 
could not prove a parol modification that the pur- 
chaser should wait until he had quieted title by ap- 
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propriate action, and then complete the sale.*® 


Performance or part performance. Under general 
principles governing the doctrine of part perform- 
ance as removing an oral contract from the opera- 
tion of the statute of frauds,*® part payment un- 
der,*! or performance of,*? an oral agreement modi- 
fying a previous written agreement for sale of 
realty as to terms of payment has been held to take 
the oral modification out of the operation of the 
statute. A reliance by the purchaser on an oral ex- 
tension of time made by the vendor has been held to 
be such performance of the parol modifications as to 
take it out of the operation of the statute.*® 


[§ 285] C. Mutual Assent. According to the gen- 
eral rules of modification of contracts,#4 the minds 
of the parties must meet as to the proposed modi- 
fication.*® Thus, the offer to vary the original con- 
tract must first be received*® and then accepted*? 
by the other party, and, if the promise on the part 
of the offerer, of the proposed substituted contract, 
involves not only the expression of assent to it by 
the offeree, but also the giving by the offeree of a 
requested counter promise, to complete this offer of 
a bilateral contract the acceptance of the offeree 
requires communication to the offerer before the 
offer is terminated by revocation by the offerer.*® 
The vendee cannot claim the benefit of offers made 
in modification of the contract, which were not ac- 
cepted,*® but acceptance may be imphed from the 
conduct of the purchaser.®° 


32. Cooke v. Cook, 14 So. 171, 100} ute.” 


Ala. 175. 

33. Allemania Loan, ete., Co. v. 
Frantzreb, 47 N.E. 497, 56 Ohio St. 
493. 

[a] Iustration.—A vendor who 
retains legal title in the property 
may, by parol contract, annex such 
conditions as a lien for further ad- 
vances to his obligation to convey. 
Allemania Loan, etec., Co. v. Frantzreb, 
47 N.E. 497, 56 Ohio St. 493. 

$4. Emery v. Mohler, 69 Ill. 221; 
Wildbahn vy. Robidoux, 11 Mo. 659. 

[a] Thus an agreement in writing 
to convey such lots. as the grantor 
shall select cannot be changed by 
parol so as to require the grantor to 
convey such lots as the grantee may 


select. Wildbahn v. Robidoux, 11 Mo. 
659. 

35. See infra notes 40-43. 

@6. Bledsoe v. Pacific Ready Cut 


Homes, 268 P. 697, 92 Cal.App. 641; 
National Finance Corporation y. Hic- 
holz, 142 S.B. 134, 165 Ga. 799; Nag- 
deman v. Cawley, 162 N.E. 68, 89 Ind. 
App. 196; Cameron vy. Purbaugh, 227 
P. 858, 130 Wash. 440. See Valley 
Planing Mill Co. v. Lena Lumber Co., 
972 S.W. 860, 168 Ark. 1133 (recog- 
nizing rule). : 


[a] Exercise of option contained 
in the contract may be made by parol 
as such is not a modification of the 
original contract so as to be invalid 
under the statute of frauds. Kitchen- 
er v. Jehlik, 118 P. 1058, 85 Kan 684. 


37. Valley Planing Mill Co. v. 
Lena Lumber Co., 272 S.W. 860, 168 
Ark. 1135; Klatch v. Simpson, 34 S. 


W.(2d) 951, 237 Ky. 84. 


[a] “he reason of the distinction 
is that the purpose of the statute of 
frauds is to require contracts to be 
certain and definite which it attempts 
to regulate, but does not attempt to 
regulate a substituted mode of per- 
formance thereof not within the stat- 


Valley Planing Mill Co. v. 
Lena Lumber Co., 272 S.W. 860, 168 
Ark. 1135, 1140. 

28. Reiff v. Coulter, 92 P. 436, 47 
Wash. 678. 

39. Smith v. Taylor, 23 P. 217, 82 
Cals33: 

40. See Frauds, Statute of §§ 427 
et seq. 

41. Allers v. Klein, 155 A. 420, 161 
Md. 194. 

42. Warren y. Dodge, 138 A. 297, 83 
N.H. 47; Benesh vy. Travelers’ Ins. Co., 
LOSINGWe. 205 sy) 4s NED. 6395 ROY: AV. 
Vaughan, 170 P. 1019, 100 Wash. 345. 

[a] Thus the parol modification of 
the written contract, concerning the 
lots to be sold, followed by the deliv- 
ery and acceptance of the deed in ac- 
eordance therewith, constituted an 
alteration of the written contract by 
an executed parol agreement. Benesh 
v. Travelers’ Ins. Co., 103 N.W. 405, 
14 N.D. 39. i 

{[b] Executed parol substitution 
held to be shown.—Velikanje v. Dick- 
man, 168 P. 465, 98 Wash. 584. 


43. Warren v. Dodge, 138 A. 297, 
83 N.H. 47. 
{a] Discussion of rule.—‘“The 


plaintiff here, having relied upon the 
oral extension of time given by the 
defendant, is in the position of a par- 
ty who has performed his part of the 
contract. She did all that they re- 
quired her to do, and, if they accept- 
ed less or other than the contract call- 
ed for, they may not say, after she 
has taken them at their word and act- 
ed thereon, that she thereby lost her 
rights under the contract. HEnforce- 
ment of the doctrine of estoppel in 
such a situation is no limitation or 
qualification of the statute of frauds. 
The written contract remains un- 
changed, but the defendants, by rea- 
son of the situation brought about by 
reliance upon their own words and 
conduct, may not be heard to say that 


So far as they made a present to her 
of further time, and so far as she re- 
ceived and acted on it, it was a con- 
cession of their rights under the con- 
tract. The concession did not alter 
the terms of the contract. That the 
result would be the same if the ex- 
tension had been by written contract 
does not mean the validation of the 
extension as an oral contract. The 
result comes from action taken upon 
the extension, and the effect of such 
action the statute does not undertake 
to determine.” Warren vy. Dodge, 138 
A. 297, 299, 83 N.H. 47. 


44. See Contracts § 606. 
45. Crancer v. Lareau, 1 F.(2d) 
117; Northern Wyoming Land Co. v. 


Butlem 252) EX AO el G4enG Cr Awan or 
James L. Kernan Co. v. Cook, 159 A. 
256, 162 Md. 137; Stewart v. Gillett, 
139 N.Y.S. 583, 79 Misc. 93 [aff 156 N. 
Y.S. 1146, 171 App.Div. 9677. 


[a] Mutual assent held to be lack- 
ing.—Awe v. Gadd, 161 N.W. 671, 179 
Iowa 520. 


[b] Request for modification.— 
The fact that the purchaser asked a 
change in some of the details did not 
justify the vendor in breaking the 
contract. Bushmeyer v. McGarry, 166 
S.wW. 168, 112 Ark. 373. 


46. James L. Kernan Co. v. Cook, 
159 A. 256, 162 Md. 137. 


47. Tobey v. Boagni, 102 So. 515, 
157 La. 434; James L. Kernan Co. v. 
Cook, 159 A. 256, 162 Md. 1387. 


48. James L. Kernan Co. v. Cook, 
159 A. 256, 162 Md. 137. 


[a] Reason for rule.—‘Unsealed 
promises, without consideration, may 
be revoked at any time before the cre- 
ation of a contract by acceptance.” 
James L. Kernan Co. v. Cook, 159 A. 
256, 258, 162 Md. 137. 


49. Huston v. Dodge, 248 P. 63, 140 
Wash. 66. 


50. Western Oregon Trust Co. y. 


the plaintiff has not lived up to it.' Hendricks, 150 P. 753, 77 Or. 104. 
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[§ 286] D. By Whom Made. Where a contract 
for the sale of land provides that its terms shall 
bind the heirs and executors of the parties, and the 
vendor dies before the date fixed for payment, the 
executors may before default in payment extend the 
time therefor.°? 

[§ 287] E. Consideration and Mutuality—l. In 
General. In accordance with the general rules gov- 
erning modification of contracts,°? in order to render 
valid an agreement modifying a contract of sale of 
land,®? or substituting an entirely new contract in 
its place,®+ there must be a good and sufficient con- 
sideration, and the contract must not be lacking in 
mutuality.°> Thus the rule has been applied to 
agreements to extend the time of payment,°® or of 
performance of the contract in other respects,°* 
and to agreements to aecept less than the purchase 
price fixed by the contract of sale,°* or which impose 
on the vendor additional obligations in respect of 
the premises conveyed.°® 


Who may raise question of consideration. Where 


[a] ®hus, purchaser, objecting to] Mich. 283. 
paying interest on mortgage note un- 
til car line was built, and, after ven- 
dor’s written waiver of interest until 
line was in operation, continuing to 
treat property as his own, was held 
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Mo.—Norris v. Letchworth, 124 S. 
W. 559, 140 Mo.App. 19. 

Or.—Hawkins v. Rodgers, 
563, 91 Or. 483 [reh den 179 P. 905, 91 


[§§ 286-288 


a new contract merges a previous one, but contains 
new terms, a stranger to the contract, whose rights 
subsequently attach to the subject-matter, cannot 

attack the new terms for want of consideration.®° ; 


Sealing. The sealing of a new agreement has been 
held to imply a consideration.** 


[§ 288] 2. Sufficiency. In accordance with the 
general rules governing consideration in contracts®* 
it has been held that a modified contract may be 
supported by a consideration consisting in the pay- 
ment of purchase money before it is due,** in the 
substitution of the new contract for the old,°* an 
extension of time,®® relinquishment of the right to 
purchase,*® an arbitration agreement,®* mutual prom- 
ises,°® conveyance to another for a release from lia- 
bility,®® and improvenients on the property enhane- 
ing the value of adjacent property belonging to the 
vendor.?® However, the performance of an act which 
the party is under legal obligations to perform ecan- 
not constitute a consideration for the new agree- 
ment.7! An agreement to build a hotel on the land 


Where a contract to sell land was not 
earried out, but new contract entered 
into with seller’s assignee, substitu- 
tion of new for old contract was suf- 
ficient consideration to support re- 
lease of old one. First Nat. Bank vy. 


Bhi) 122. 


to have acquiesced in vendor's set-| OF: 483]. Tate, 13 S.W.(2d) 587, 178 Ark. 1098. 

tlement. Western Oregon Trust Co.| 57 Hogan vy. Crawford, GIL Wee, 65. Hurlburt v. Fitzpatrick, 57 N 

v. Hendricks, 150 P. 753, 77 Or. 104. 633. E. 464, 176 Mass. 287; Anderson v. 
51. Williams v. Haddock, 39 N.E. 58. Tucker v. Dolan, 84 S.W. 1126,| Morse, 222 P. 1083, 110 Or. 39. 

825, 145 N.Y. 144. 109 Mo.App. 442. [a] Tllustration.—Where, in con- 
52. See Contracts §§ 607, 608. 59. Jughardt v. Reynolds, 74 N.Y.| sideration of a further extension of 


S. 152, 68 App.Div. 171. 


53. Ga.—Hicks v. Revels, 83 S.E. 
115, 142 Ga. 524; Cook v. Crocker, 53 
Ga. 66. 

Iowa.—Awe v. Gadd, 161 N.W. 671, 
179 Iowa 520. 

Mo.—Norris v. Letchworth, 124 S. 
W. 559, 140 Mo.App. 19. 

N.Y.—Green-Shrier Co. v. State 
Realty, ete, Co., 114 N.Y.S. 49, 129 
App.Div. 581 [rev on other grounds 
92 NH: 98, 199 N.Y. 65); Jughardt v. 
Reynolds, 74 N.Y.S. 152, 68 App.Div. 
lyfe 

Or.—Kinney vy. Schlussel, 
818, 116 Or. 376. 

Pa.—Shrut v. Huseiton, 116 A. 43, 
Otctmlen lalios 

Tex.—Hogan vy. Crawford, 31 Tex. 
633; Chumchal y. Moore, (Civ.App.) 
43 S.W.(2d) 956. 

54. Bledsoe v. Pacific Ready Cut 
Homes, 268 P. 697, 92 Cal.App. 641; 
Pelley v. Weller, 44 N.W. 346, 79 Iowa 


239 Ps 


142; Pancoast v. Dinsmore, 75 A. 43, 
105 Me. 471, 134 Am\S.R. 582. 
55. See Simmons v. Sweeney, 109 


P. 265, 13 Cal.App. 283 (holding that 
where, by a written contract, plaintiff 
sold land to defendant, plaintiff to re- 
ceive one third of the profits when 
the land could be sold for nineteen 
thousand dollars or over, the mere as- 
sertion of defendant that she would 
accept not less than twenty-one thou- 
sand dollars as her share was not 
such an interference with the free- 
dom of appellant’s choice, as to de- 
prive the contract entered into on his 
acceptance of the terms proposed by 
her of mutuality). 

56. Ga.—Cook v. Crocker, 53 Ga. 
66. 


Iowa.—Tomlinson v. Smith, 2 Iowa 


Mich.—Mervez v. Petchesky, 244 N. 
W. 144, 259 Mich. 507; Schneider v. 
Levy, 239 N.W. 326, 256 Mich. 184; 
August v. Collins, 214 N.W. 951, 240 


60. Sovell y. First Nat. Bank, 209 
N.W. 22, 167 Minn. 384. 


ora Holz v. Smyth, 


62. See Contracts §§ 144-244. 


63. Anderson v. Moore, 33 N.E. 848, 
A SLs 

64 See cases cited infra this note. 

[a] Thus (1) where a written con- 
tract provided that plaintiff should 
receive one third of the profits on the 
sale of land for nineteen thousand 
dollars or over, a new oral agreement 
whereby defendant was to receive 
twenty-one thousand dollars and 
plaintiff all that could be procured 
above that amount, was based on a 
sufficient consideration. Simmons v. 
Sweeney, 109 P. 265, 13 Cal.App. 283. 
(2) Where the parties to a contract 
for the sale and purchase of real es- 
tate acted in good faith, and had a 
real controversy on the question of 
the sufficiency of the title of the ven- 
dor, who desired additional time to 
enable him to show that his title was 
good, an agreement which fixed the 
time for closing the contract, and 
which stipulated that, in the event 
the title would not be insured by a 
title insurance company, the deposit 
made by the purchaser would be re- 
turned, etc., was supported by a suffi- 
cient consideration. Green-Shrier Co. 
vy. State Realty, ete, Co, 92: N.E. 98, 
199 Nv. 66s: (3), Inte ‘sult, on) a: note 
given for part of the purchase money 
of land and indorsed over to plaintiff 
by the grantor, the judgment was for 
defendant on the ground that the 
grantor’s wife had not signed the con- 
veyance. The grantor and maker of 
the note then agreed that the latter 
should pay this and one other of three 
notes given by him in part payment. 
It was held that the imperfect con- 
veyance was yet a sufficient consider- 
ation to _ support this agreement. 
Friermood v. Pierce, 17 Ind. 461. (4) 


59 Pa.Super. 


time to enable purchasers to comply 
with their contract of purchase, they 
agree that, if they finally default, a 
deposit of purchase money then in 
the hands of a third person shall be 
paid to the vendor as a forfeit, the 
extension of time is a sufficient con- 
sideration for such agreement. Hurl- 
burt v. Fitzpatrick, 57 N.E. 464, 176 
Mass. 287. 


66. Crane y. De Luca, 138 A. 919, 
104 N.J.Law 167 [aff 136 A. 349, 5 NJ. 
Mise. 320]. 

67. Green-Shrier Co. vy. State Re- 
alty & Mortgage Co., 92 N.E. 98, 199 
Noyes “65: 

68. Bourke v. Kissack, 89 N.B. 990, 
242 Ill. 233; Kissack v. Bourke, 79 N. 
E. 619, 224 Ill. 352; Klatch v. Simp- 
son, 34 S.W.(2d) 951, 237 Ky. 84. 


69. Exum v. Lynch, 125 S.E. 15, 
188 N.C. 392. 
70. Hogan v. Swayze, 237 P. 1097, 


65 Utah 880. 


71. Tucker v. Dolan, 84 S.W. 1126, 
109 Mo.App. 442; Jughardt v. Reyn- 
olds, 74 N.Y.S. 152, 68 App.Div. 171; 
Dill Lee neE 156 A. 628, 102 Pa.Su- 
per. f 


{a] Ilustration.—Where plaintiff 
contracted to buy defendant’s house, 
and afterward desired to have his 
wife substituted as grantee, but re- 
fused to accept a conveyance at all 
unless defendant would guarantee 
him a water-tight cellar, which de- 
fendant did, after which plaintiff’s 
wife accepted the conveyance, plain- 
tiff had no cause of action for breach 
of the agreement as to the cellar as 
the plaintiff being legally bound to 
accept the conveyance, and his wife 
afterward merely occupying his place 
under the contract, the agreement to 
furnish a water-tight cellar was with- 
out consideration. Jughardt y. Reyn- 
olds, 74 N.Y.S. 152, 68 App.Div. 171. 

[b] Rule applied..-An agree- 
ment that if vendee in a land contract 

pote ee ce ke ee 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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conveyed has been held not to be a sufficient consid- 
eration for an extension of time of payment.*? In 
the absence of other consideration, an agreement on 
the part of the vendor to take less than the contract 
price is without consideration to sustain it;** but 
it has been intimated that a very slight considera- 
tion would be sufficient.7* 


Statutory presumption. Under a statute providing 
that a written instrument is presumptive evidence 
of consideration, and which places the burden of 
showing want of consideration on the person at- 
tacking its validity, it has been held that a written 
extension of a contract giving an option to purchase 
real estate is valid, in the absence of evidence show- 
ing a want of consideration, although no considera- 
tion is expressed.*® 

[§ 289] F. Modification Made under Mistake of 
Law. The parties will be relieved of modifications 
of the original contract made because of a mutual 
mistake of law,7® and the original contract will be 
enforced.*7 


[§ 290] G. Contracts for Benefit of Third Persons. 
Where the third party beneficiary neither accepted 
nor claimed a benefit under the original agreement, 
it has been held that the parties could change the 
terms of the contract.7% For example, it has been 
held that a purchaser who agreed to pay part of the 
purchase money to a third party, but thereafter 
agreed to pay the vendors the entire price, could not 
avoid paying the vendors the entire amount.’® 


[§ 291] H. Operation and Effect. An agreement, 
when changed by the mutual consent of the parties, 
becomes a new agreement governing the rights of 
the parties.*° Thus, the vendee, after an extension 
of time, cannot place the vendor in default for fail- 
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ure to make title on the date for performance un- 
der the original contract,* and the vendor cannot 
place the vendee in default for failure to make pay- 
ments on the date stipulated in the original agree- 
ment.’2 The substituted contraet has been held to 
rescind, rather than waive, the inconsistent terms of 
the prior contract,®*? but it has been held, where the 
parties adjusted their differences by a subsequent 
agreement, because of fraud entering into the orig- 
inal contract, that the original contract, not having 
been set aside, is not superseded by the subsequent 
contract.s4 Where the parties to an existing con- 
tract for the sale of land enter into a new contract, 
completely covering the same subject matter, but 
containing terms inconsistent with those of the earli- 
er contract, in the absence of a contrary intent ex- 
pressed in the new agreement,*® the rights of both 
parties under the original contract terminate,*® and 
it is presumed to operate as a mutual release of the 
parties’? and constitute a general and final set- 
tlement of their differences.8§ A supplemental con- 
tract recognizing a former agreement for the sale 
of land, affecting but one item of the former con- 
tract, has been held not to affect the rights of the 
parties arising from the unchanged items of the 
original contract.8® The reéxecution of a contract 
for the sale of land, to correct a mistake in the name 
of the vendor corporation, has been held not to con- 
summate a new contract.®° 


Modification as to time. A modification of the 
contract as to the time of payment, where time is 
of the essence of the contract, has been held to be 
in legal effect an entering into a new agreement.?* 
The effect of a modification removing the time limit 
within which the former contract was to have beer 
performed has been held to be that the contract 


would make current payments the 
vendor would carry along past due 
payments without default is without 


consideration. Clark v. Dye, 197 N. 
W. 209, 258 Minn. 217. 

72, Hogan v. Crawford, 31 Tex. 
633. 


73. Tucker v. Dolan, 84 S.W. 1126, 
109 Mo.App. 442. 


74, Tucker v. Dolan, 84 S.W. 1126, 
109 Mo.App. 442. 


[a] Inclusion of wife in convey- 
ance.—It seems that an agreement 
providing for the conveyance of land 
by plaintiff to defendant and his wife, 
plaintiff's daughter, is sufficient con- 
sideration for plaintiff's promise to 
accept less than was due under the 
originai agreement for the sale of the 
jJand, which provided for its convey- 
ance to defendant alone. Tucker, v. 
Dolan, 84 S.W. 1126, 109 Mo.App. 442. 


75. Gira v. Harris, 86 N.W. 624, 14 
SDs as 
76. Hummer y. Buerk, 106 A. 141, 


90 N.J.Eq. 97. 


77. Hummer v. Buerk, 106 A. 141, 
90 N.J.Eq. 97. 


{a] Illustration.—Where seller of 
land had good title, but buyer’s law- 
yer detected a supposed flaw, so that 
a supplemental agreement was made 
requiring seller to obliterate defect 
by bill, which, on discovery of mis- 
take, he failed to do, equity, on sell- 
er’s bill for specific performance, will 
grant him relief against consequences 
of mutual mistake of law by decree- 
ing performance of the original con- 
tract and enjoining buyer’s action to 
recover deposit and for damages. 


Hummer v. Buerk, 106 A. 141, 90 N.J. 
Eq. 97. 

78. Weiler v. Krauth, 
898, 60 N.D. 244. 


Modification of contracts for the 
benefit of third persons generally see 
Contracts § 625. 


79. Weiler v. Krauth, 233 N.W. 898, 
60 N.D. 244. 


80. In re Beverlyridge Co., 
(2d) 818; Westerman v. Raid, 212 N. 
W. 134, 203 Iowa 1270; Carrig v. 
Earle, 135 N.E. 872, 241 Mass. 530; 
Drake v. Gaffney, 171 N.Y.S. 131, 183 
App.Div. 577 [aff 127 N.E. 911, 228 N. 
tb 9:60: 

_{a] Rule applied.—(1) Where’ the 
time for performance has been ex- 
tended by mutual agreement, each 
party has until the extended date in 
which to perform or to tender per- 


233 N.W. 


35 F. 


formance (Wead v. Helpert, (Tex. 
CiVeApp DP 116) USSWel EZ) S12) = and 
such a modification is a waiver of 


a forfeiture clause contained in the 
original agreement for failure to 
make payments promptly (Mar- 
shall: v. Pratt, 185 N.W. 5, 195 Iowa 
741). (3) The grantor had no liabil- 
ity to grantees to pay interest and 
taxes as agreed where under a sup- 
plemental contract the grantees took 
back consideration for Such promise. 
Kyner v. Clark, 29 F.(2d) 545. (4) A 
subsequent agreement to accept a 
guaranty policy of title supersedes 
the former agreement to furnish an 
abstract of title. McDonald v. House- 


man-Spitzley Corporation, 231 N.W. 
74, 250 Mich. 509. 
$1. Nicolopoolos v. Hill, 117 So. 


185, 217 Ala. 589, 59 A.L.R. 185; Doo- 


ae v. Kushin, 146 A. 208, 105 N.J.Law 


82. Nicolopoolos v. Hill, 117 So. 
185.207 Ala. 589059 AclakeclLoo: 


83. James L. Kernan Co. v. Cook, 
159 A. 256, 162 Md. 137. 

84. United Land & Irrigation Co. 
v. Fleming, (Tex.Commn.App.) 239 S. 
W. 610 [rev (Civ.App.) 225 S.W. 843]. 


85. Joseph v. Rottschafer, 227 N. 
W. 784, 248 Mich. 606. 

[a] New contract held to be in na- 
ture of compromise.—Ekre v. Cain, 
120 P. 523, 66 Wash. 659. 


86. South Texas Land Co. v. Sor- 
enson, 202 N.W. 552, 199 Iowa 699; 
Joseph v. Rottschafer, 227 N.W. 784, 
248 Mich. 606; Carman v. Harrah, 170 
S.W. 388, 182 Mo.App. 


87. Bailey v. Gordon, 56 App.D.C. 
30, 8 (2d) 672. 


88. Bailey v. Gordon, 56 App.D.C. 
30, 8 F.(2d) 672. 

89. Park v. Best, 157 N.W. 233, 176 
Iowa 7; Green-Shrier Co. v. State 
Peat aes Mortgage Co., 92 N.E. 98, 199 


[a] Tllustration.—A contract for 
the sale and purchase of real estate, 
which fixes the time for closing the 
transaction, remains binding on the 
parties, notwithstanding adjourn- 
ments from time to time for the clos- 
ing of the contract, except as to the 
time of closing. Green-Shrier Co. v. 
State Realty & Mortgage Co., 92 N.E. 
98, 199 N.Y. 65. 


90. Wellington Realty Co. v. Gil- 
bert, 131 P: 808, 24 Colo.App. 118. 

91. Lochwitz v. Pine Tree Min., 
etc.,..Co.,, 108 P..1128,. 37 Utah $490. 
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should be carried out in a reasonable time,®? and a 
period of several years is not to be a reasonable 
time.®? If the parties honestly and in good faith 
differ as to the length of the extension, the vendee 
has a reasonable time within which to perform the 
original agreement.°# 

Failure to make payments under an extension of 
time agreement, which was one of the considerations 
therefor, does not make the extension agreement 
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void.?® 

Preliminary negotiations. As a general rule the 
preliminary negotiations between the parties prior 
to the written contract are presumed®® to be merged 
in the written agreement.®* This rule, however, does 
not apply to independent covenants or provisions in 
an agreement of sale not intended by the parties to 
be incorporated in the deed.®® 


VII. ABANDONMENT, RESCISSION, OR FORFEITURE OF CONTRACT 


[§ 292] A, Abandonment*®®—1, In General. The 
rights of either party under a contract of sale may 
be lost by abandonment and become extinguished 
thereby.! A relinquishment in writing is not neces- 
sary,” as abandonment may be deduced from cireum- 
stances or course of conduct clearly evincing an 
abandonment thereof,? or the abandonment may be 
by. parol.4 Nevertheless the acts constituting such 
abandonment must be positive, unequivoeal, and in- 
consistent with the continuance of the contract.® 


Notice. Under circumstances showing abandon- 
ment, no formal notice of rescission is necessary.® 
A statute providing that a vendor may terminate a 


preseribed manner does not prevent a loss of the 
vendor’s rights by abandonment.? 


92. Glenn v. Lowther, 293 S.W. 947, De 
wlo; Ky. 3s; 

93. Glenn v. Lowther, 
947, 219 Ky. 383. 

94. Baumann y. Pinckney, 23 N.B. 
916, 118 N.Y. 604. 

95. Crawford v. 
521, 189 N.C. 434. 

96. Shapero v. Picard, 209 N.W. 
576,-235 Mich. 481. 

97. Ga.—Warren vy. Harrison, 139 
S.E. 549; 164 Ga. 777. 

Iowa.—Andrews  v. 
Iowa. 577. 


236. 
Ill.—Alyea v. 
ASOn ESOT TLL alas 


ISOS EN NES 


Allen, 127 S.E. 


590, 222 Ky. 206. 
920, 41 Mich. 593. 


Blakeslee, 12 


Ala.—Messer 
Ins, «Co. Wa, Ruit, 64-5 So. eb), 185 Ala: 


Baringer, 
Lasher v. Loeffler, 
60 N.E. 85, 190 Ill. 150. 


Iowa.—McKay v. Home for Friend- 
less Children, 161 N.W. 47. 


Ky.—Corrigan v. Malott, 
Mich.—Welch v. Richards, 


Minn.—Graceville 
Hofschild, 206 N.W. 948, 166 Minn. 58; 


Consideration. A voluntary abandonment of an 
agreement to acquire an interest in land may be had 
without consideration paid or received.® 


[§ 293] 2. What Constitutes Abandonment—a. In 
General. In order to constitute abandonment there 
must be shown a clear intention of the parties to 
abandon the contract,? and the court need not pre- 
sume an abandonment on slight proof,’® as there 
ig no presumption in favor of a waiver of a contract 
of the sale of land.tt Whether or not an abandon- 
ment is shown is largely a question of fact.1? Where 
one party to a contract, by his conduct or miscon- 
duct, shows a fixed intention to abandon it, the other 


contract to convey by the service of notice in ‘a | Party is justified in treating it as abandoned." 


[§ 294] b. On Part of Vendor. A refusal by the 
vendor to carry out the agreement may be treated 


161 N.B.. 91,.329. Ti 555;  Haymer v. 
Kenton, 151 (N-B. STA, Locale Lit. eee 
Hayes v. Carey, 122 N.E. 524, 287 Ill. 
274 [aff 210 LlLApp. 497]; Lasher we 
Loeffler, 60 N.E. 85, 190 Ill. 150; Hale 
v. Bryant, 109 Ill. 34; Whittenburg 
v. Groves, (Tex.Commn.App.) 208 S. 
W. 901 [motion overr 208 ee 99215 
Handel v. O’Kelly, (Man.) 8 Dom.L.R. 
44, 22 West.L.R. 407. Seé Lee v. Boyd, 
209 Ill.App. 96. 


Real Estate & 


138 -N.E. 


300 S.W. 


2 N.W.| 4. Miller v. Pierce, 10 S.E. 554, 104 
N.C. 389; Raasch v. Goulet, 223 N.W. 
State Bank v.]| 808, 57 N.D. 674; Harrington v. Eg- 


gen, 199: NW. 447; 51 N.Dwo 87; Seall 


Kan.—Underwood v. Sharp, 242 P. 


1021, 120 Kan. 250. 
Ky.—Goldstein v. McDonald, 3 S. 
W.(2d) 200, 223 Ky. 161. 
Md.—Brummel vy. Clifton Realty 
Co., 125 A. 905, 146 Md. 56. 
Mich.—Stepanian v. Moskovitz, 206 
N.W. 359, 232 Mich. 630. 
Mont. — Morehouse v. Northern 
Land Co., 216 P. 792, 68 Mont. 96. 
N.J.—Rocea v. Calabrese, 130 A. 
447, 3 N.J.Misc. 1026. 


S.C.—Moore v. Moore, 135 S.E. 363, 
POC: 13.6.0. 
Tex.—Hofheinz v. Wilson, (Civ. 


App.) 286 S.W. 958. 

[a] Rule applied.—A prospective 
purchaser’s letter to the vendor, re- 
citing that, if she became owner of 
property, she would.remove or alter 
a barn thereon if the purchasers of 
other lots objected thereto, is merged 
in the final contract which made no 
reference to the barn. Richards v. 
Cox, 152 N.E. 682, 20:OhioApp. 487. 

98. Caveny v. Curtis, 101 A. 853, 
ZO meas NOK OK 

99. Acqniescence of one party in 
abandonment by other as constituting 
rescission see infra § 308. 


Mathwig v. Ostrand, 157 N.W. 589, 132 
Minn. 346; Smith vy. Glover, 52 N.W. 
210, 50 Minn. 58 [aff 52 N.W. 912, 50 
Minn. 58]. 


N.J..—Stoutenburgh v. Tompkins, 9 
N.J.Eq, 332. 


N.D.—Ottow v. Friese, 
503, 20 N.D. 86. 


Or.—Kemmerer’ v. 
Coy, Lab Bs S00, 00 Onraiac [elt Gyal. 


[a] ‘Thus (1) the purchaser may 
surrender his contract for cancella- 
tion and yield possession of the prem- 
ises without compelling the vendor to 
resort to legal measures. Welch v. 
Richards, 2 N.W. 920, 41 Mich.- 593. 
(2) Where parties to a contract for 
the sale of land made a new contract 
changing the time for performance 
and requiring the vendors to have 
their title quieted, the parties could 
have waived or abandoned this second 
contract and proceeded under the first 
one if they had desired to do so. AJ- 
yea v. Baringer, 138 N.E. 280, 307 Ill. 
1133 


[b] 


126 N.W. 


Title & Trust 


Vendee may lose his Meni by 


abandonment. Ottow vy. Friese, 126 
N.W. 5038, 20 N.D. 86. 
2. Mahon v. Leech, 90 N.W. 807, 11 


NeDi pls. 
3. Stuckrath v. Briggs & Turivas, 


*By HAROLD J. GILBURT (§§ 292-313). 


v. Preston, 34 S.W.(2d) 780, 119 Tex. 
522 [rev (Civ.App.) 296 S.W. 925 and 
quot Cyc]. 

5. Golden v. Cornett, 157 S 
154 Ky. 438 [quot Cyc]; 
Hummer, ay N.J.Eq. 838; Boone vy. 
Drake, 13 S.E. 724, 109 N.C. 79; Holden 
Vv. Purifoy, 12 S.E. 848, 108 N.C. 163; 
Miller v. Pierce, 10 S.B. 554, 104 N.C. 
389; Faw v. Whittington, 72 N.C. 321. 

6 See infra § 364. 


7. Enkema v. McIntyre, 161 N.W, 
587, 1386 Minn. 293; Mathwig v. Os- 
trand, 157 N.W. 589, 182 Minn. 346. 


8. Daugherty v. Roasberry, 229 S. 
W. 924 (error refused). 


9. Kennedy v. Neil, 
333 Ill. 629; Macy v. Brown, 158 N.EH. 
216, 326 Ill. 556. 


10. Ikennedy v. 


-W. 1076, 
Huffman v. 


165 N.E. 148, 


) Neil, 165 N-E. 148, 
333 Ill. 629; Macy v. Brown, 158 N.E. 
216, 826 Ill, 556. 


11. Kennedy v. Neil, 165 N-E. 148, 


335 Ill. 629; Macy v. Brown, 158 N.E. 
216, 326 Ill. 556. 
12. McWhinney v. Ewers, 297 P. 


42, 112 Cal.App. 448. 

13. Moore v. Middleton, (Tex. 
Commn.App.) 12 S.W.(2da) 995 [rev 
(Civ.App.) 4 S.W.(2d) 988]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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by the purchaser as an abandonment;1* and he aban- 
dons the contract when he enters on the land and 
sells it to another,!® or mortgages the property to 
another without the consent of the vendee and brings 
an action to quiet title,t® or suffers the land to be 
sold under a previous lien and receives a sum of 
money for failing to defend the suit.17 A convey- 
ance by‘the vendor to another, which places the prop- 
erty beyond the power of the vendor to comply with 
the terms of his contract of sale,t* or amounts to a 
repudiation of it,t® or places a substantial burden 
on the purchaser not assumed by him in the con- 
tract,?° may be treated by the purchaser as an aban- 
donment of the contract by the vendor; but, if the 
conveyance made has the effect of transferring title 
to another, who has received it with knowledge of 
the existing contract,?1 or where such conveyance 
does not place it beyond the power of the vendor to 
perform his part of the contract,?? or where the ti- 
tle is transferred in the nature of security for an 
obligation assumed by the purchaser,?? the vendee 
has no right to regard the contract as abandoned. A 
mere intention on the part of the vendor to aban- 


14. Nothe v. Nomer, 8 A. 134, 54 


Conn. °32'6: 


15. Castleberry v. Pierce, 5 Stew.& 
P. (Ala.) 150, 24 Am.D. 774. 

[a] Conveyance without reserva- 
tion of rights.—A vendor conveying 
property in fee without a reservation 
of the rights of a prior purchaser un- 
der a contract thereby abandons the 
contract. Allen y. Chatfield, 156 P. 
47, 172 Cal. 60. ‘ 


VENDOR AND PURCHASER 


purchasers accepted deeds in consum- 
mation of their contracts, there was 
no abandonment of _ the 
Seattle Trust Co. v. Cameron, 
379, 100 Wash. 92. 
holding land under a contract does 
not abandon the contract by buying 
land in another state and offering to 
sell the land in question. 
Larson, 135 N.W. 672, 29 S.D. 638. ¢ 
Where a deed is destroyed with in- 
tent to furnish a clear title, and with 
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don the contract does not amount to an actual aban- 
donment and justify the purchaser as treating the 
contract as at an end.?* It has been held that a 
vendee, on receiving an unwarranted notice from the 
vendor that the contract was terminated, could con- 
sider the contract abandoned.?® <A service of no- 
tice of forfeiture pursuant to the terms of the con- 
tract is not an abandonment,?° but according to 
some authority, a failure to serve notice of forfei- 
ture shows an abandonment of the contract.?? 


[§ 295] c. On Part of Purchaser. Conduct on the 
part of the purchaser which is not inconsistent with 
the continuance of the contract in full force and ef- 
fect does not amount to an abandonment.?* <A pro- 
posal to modify the existing contract has been held 
not to be an abandonment of the contract.?® Mere 
going out of possession has been held to be insuffi- 
cient to show an intention to abandon the contract.*° 
The continuance of the possession under the con- 
tract by the vendee has been held to be conclusive 
proof that the contract has not been abandoned.*? 
Abandonment by the purchaser is shown, however, 


of an alleged default does not justify 
a conclusion that they had abandoned 
their contract. Leach v. Rowley, 72 
PL 408,1188 Cal.) 7092 = C13) “ihermene 
fact that farm lands lie idle for part 
or all of season does not constitute 
abandonment of land. Pratt v. Mar- 
tig, 234 N.W. 464, 182 Minn. 250. (14) 
The husband’s absence because of em- 
ployment and the wife’s and chil- 
dren’s absence bécause of illness is 
not abandonment of premises under 


contracts. 
GO) aa 


(5) A purchaser 


Floren v. 
(6) 


16. Nielson v. Benedict, 194 N.W. 
83, 196 Iowa 1738. 


17. Sims v. Boaz, 19 Miss. 318. 

18. Foxley v. Rich, 99 P. 666, 35 
Utah 162. 

19. Foxley y. Rich, supra. 

20. Foxley v. Rich, supra. 

21. Foxley v. Rich, supra. 

22. Foxley v. Rich, supra. 

23. Foxley v. Rich, supra. 

24. Donaldson v. Waters, 30 Ala. 
175; Waters v. Spencer, 22 Ala. 460; 


Melton vy. Smith, 65 Mo. 315. 


25. Lemle v. Barry, 183 P. 148, 181 
Cal. 6. 

26. Rea v. Security Trust & Sav- 
ings Bank, (Cal.App.) 19 P.(2d) 267. 


27. Wright v. Swigart, 154 N.W. 
938, 172 lowa 743. 

28. Boone v. Drake, 13 S.E. 724, 
LOS EN. Ce 7.9. 

[a] Applications of rule.—(1) 


The fact that the purchaser. pur- 
chased in an encumbrance, and had 
the property sold at sheriff’s sale and 
bought it in, constitutes no abandon- 
ment of the contract on his part. 
Crouse’s Appeal, 28 Pa. 139. (2) 
Where the assignee of a bond for title 
went into possession and remained in 
possession until he entered the Con- 
federate army and thereafter his ten- 
ant paid rent until notified by the 
United States provost marshal to 
cease doing so, it was held in view of 
the state of the country that the as- 
signee had not abandoned possession 
of the premises. Hubbard vy. Kan- 
sas City Stained Glass Works, etc., 
CO S6 por. 1o2 up LOO. LLG: | L8t Cay) 
Mere failure to pay purchase money 
notes and taxes and removal from 
the premises is insufficient alone to 
eonstituté such an abandonment as to 
bar the rights of the vendee. Bynum 
v. Preston, 6 S.W. 428, 69 Tex. 287, 
5 Am.S.R. 49. (4) Where the ven- 
dor of land mortgaged it after con- 
tracting to sell, and thereafter the 


no intention to destroy the obligation 
thereof, no rights are lost thereby. 
Brock vy. Pearson, 25 P. 963, 87 Cal. 
581. (7) A purchaser did not aban- 
don his rights under a contract to 
convey by stating to the vendor, aft- 
er she had refused to convey, that, if 
he had acquired the property, he 
would have made certain improve- 
ments, to which she had said she held 
the property at a certain price, and he 
had replied that it was useless to talk 
further regarding it. Evans v. Ger- 
Ty, bl Nine Gib 74 Bile 5 Ob: (8) 
Where the parties orally contract- 
ed for the purchase and sale of a 
house, the papers to be formally ex- 
ecuted June 1, 1918, a dispute as to 
whether the vendor or purchaser 
should pay the taxes was not an aban- 
donment of the contract by the pur- 
chaser, particularly under a statute 
providing that taxes become a lien on 
the property June 1. Harper v. Bat- 
tle, 104 S.E. 658, 180 N.C. 375, 20 A.L. 
R. 357. (9) A purchaser’s statement 
made under a mistake as to his rights 
that he claimed no interest in the land 
but would hold defendant for a money 
compensation for his damages does 
not constitute an abandonment of his 
rights under the contract. Williams 
v. Champion, 6 Ohio 169. (10) A 
declaration by the vendor that, unless 
the contract was performed by such a 
day, he should consider it aS a re- 
fusal by the other party to perform 
it, and would act accordingly, does 
not amount to a notice of abandon- 
ment of the contract. Reynolds v. 
Nelson, 6 Madd. 18, 22 Rev.Rep. 225, 
56 Reprint 995. (11) Where a con- 
tract for the sale of land required the 
vendors to furnish title papers and 
the purchaser to ascertain the acre- 
age within a given time, the mere in- 
action of the parties until after the 
time for performance expired will not 
constitute a mutual abandonment of 
the contract. Golden v. Cornett, 157 
Sw. 1076,-154 Ky. 488. (12) The 
mere fact that the purchasers made 
no resistance to the demand of the 
vendor for possession on the ground 


contract of sale, where furniture and 
household effects remainded. Quillen 
v. Schimpf, 291 P. 1009, 183 Or. 581. 
(15) Where time is not made the es- 
sence of the contract, the failure of an 
assignee of the contract to tender the 
balance of purchase price until ten 
days after demand on original pur- 
chaser is not an abandonment of the 
contract. Gibbs y. Mendoza, 284 P. 
250, 103 Cal. App. 188. (16) Where 
one of the vendors of land sold to sub- 
scribers of a trust agreement was al- 
so a subscriber thereto, his failure to 
pay himself his proportion of the pur- 
chase price was not abandonment of 
enterprise, in view of other subscrib- 
ers’ failure to perform. “Welling v. 
Crosland, 123 S.E. 776, 129 °S.C.. 127. 
(17) Procurement of judgment in a 
former action on a note given by the 
vendor to secure performance of his 
agreement to convey is not an elec- 
tion by the purchaser to abandon the 
land. Chapman v. Propp, 147 N.W. 
442, 125 Minn. 447. (18) Though a 
contract of sale contemplates pay- 
ments of five dollars per month, yet 
the purchaser having the full life of 
the contract in which to make such 
payments, and the contract not re- 
quiring him to keep the taxes paid, he 
does not abandon it by not keeping 
the taxes paid, and by being slow in 
monthly payments; he tendering the 
full amount before the last payment 
became due. Lillis v. Steinbach, 99 
P.°22, 51 Wash. 402. 


29. Wheaton v. Collins, 
84 A, 271. 


30. Campbell v. Munroe, 6 Alta.L. 
176, 12 Dom.L.R. 289, 24 West.LAR. 
732, 4 West.Wkly. 1007. 


31. Schultz v. Busendorf, 191 N.Y. 
S. 629, 117 Misc. 405. 


“The continuance of the possession 
by a vendee is a constant and con- 
tinued affirmance on his part that the 
holding is under it, and conclusively 
proves that the contract has not been 
abandoned.” Schultz v. Busendorf, 
191 N.Y:S. 629, 633, 117 Misc. 405. 


(N.J.Ch.) 
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where he positively and absolutely refuses to per- 
form the conditions of the contract,®? such as a 
failure to make payments due, accompanied by other 
circumstances,** or brings an adverse action against 
the vendor,** or where he abandons possession and 
makes no claim until a number of years later when 
the property has risen greatly,in value,*° or where 
by his conduct he clearly shows an intention to aban- 
However, mere failure to pay 
the purchase price as provided by the contract does 
not of itself constitute an abandonment.*? 


don the contract.®® 


32. Cal.—Stratton v. California 
Land, etc., Co., 24 P. 1065, 86 Cal. 353; 
Andrews v. Karl, 183 P. 838, 42 Cal. 
App. 513. 


11l.— Stuckrath v. Briggs & Turivas, 
UGA IN. Be 94, 329.01). 555: 


Iowa.—Giltner v. Rayl, 61 N.W. 225, 
93 Iowa 16. 


N.Y.—Graves v. White, 87 N.Y. 463; 
Bigler v.. Morgan, 77 N.Y. 312; Tice v. 
Zinsser, 76 N.Y. 549. 


Tex.—Fullerton v. Doyle, 18 Tex. 3. 


Alta.—Edmonton Constr. Co. v. Ma- 
guire, 6 Alta.L. 91. 


B.C.—Vancouver Land, etc., Co. v. 
Pillsbury Milling Co., 19 B.C. 40. 


Man.—O’Kelly v. Downie, 24 Man. 
210; Fox v. Reid, 23 Man. 152. 


Sask.—Episcopal Corp. v. Mahon, 20 
Sask. L. 318, [1926] 1>Dom.L.R. 411, 
[1926] 1 West.Wkly. 186. 


[a] Rule applied.—(1) When pur- 
chaser having refused vendor’s offer 
to consummate sale in substantial 
compliance with contract, vendor is 
entitled to treat contract as abandon- 
ed. Sparks v. Helmer, 286 P. 306, 142 
Okl. 219. (2) On evidence showing 
that plaintiff orally announced his in- 
tention to abandon his contract to 
purchase realty, and notified the sell- 
ers in writing of his intention, a re- 
fusal which he admitted and repeated 
on trial, the trial court was justified 
in finding that plaintiff intended to 
abandon the contract and had express- 
ed such intent prior to defendant sell- 
ers’ notification to him that they had 
terminated the contract. Jensen v. 
Conmine, Marms Co... L944 les cen 149 
Cal.App. 681. (3) A purchase of the 
property from another instead of in- 
sisting on his rights under the con- 
tract shows an intention to abandon 
the contract. Furman y. George, 126 
So. 444, 169 La. 978. 


33. See cases cited infra this note. 


[a] Rule applied.—(1) Where the 
purchaser refuses to pay the pur- 
chase money on the ground that he 
had purchased an adverse title to the 
land and held it under the same, he 
will be deemed to have abandoned the 
contract. Fullerton vy. Doyle, 18 Tex. 
38. (2) A failure to make payments 
due under the contract, or to pay tax- 
es, accompanied by possession of the 
property by the vendor, shows aban- 
donment of the contract by the pur- 
chaser. Mathwig v. Ostrand, 157 N. 
W. 589, 132 Minn. 346. (3) Failure to 
make payments under the contract 
and at the same time the acceptance 
of a lease for the premises from the 
vendor shows an intent to abandon 
the contract. Hayes v. Carey, 122 N. 
BK. 524, 287 Ill. 274 [Laff 210 Ill.App. 
497]. (4) Where plaintiffs’ assignor 
and defendants contracted, the as- 
signor to buy and the defendants to 
sell, certain realty, with payments 
due at a specified time, and the as- 
signor failed to pay, Sally consent- 
ing that the property be sold to an- 
other, and after sucn other sale 


VENDOR AND PURCHASER 


What | law.?*° 


sought to establish his contractual 
rights, he must be held to have aban- 
doned the contract. Lake Brie Land 
Co, Ive Chalinskis) L68m Ne Wao eon 
Mich. 214. (5) A refusal to make the 
down payment on the ground that the 
provisions of the contract were not to 
his liking constitutes an abandonment 
of the contract. Cushing v. Knight, 
46 Can.S.C. 555. (6) Giving up pos- 
session, failure to make payments 
due, and failure to object to a leasing 
of the premises constitutes abandon- 
ment of the contract. Stadelmann v. 
Boothroyd, 212 N.W. 908, 170 Minn. 
430. (7) Where land was purchased 
in 1911 by cash payment of five hun- 
dred dollars and notes for twenty- 
four thousand five hundred dollars, 
due 1912, 1918, 1914, and 1915, and 
purchaser received bond for title re- 
citing that, if no payments were made 
by him, maturity of notes would be 
accelerated: and amounts. paid be 
deemed as having been for option 
only, in purchaser’s action in 1923 
for specific performance or damages 
for breach, it will be presumed that, 
by not making payments, he aban- 
doned his right under bond, and that 
at time of suit vendor was not bound 
thereby. Fincher y. Douglas, 128 S, 
BH. 584, 160 Ga. 459. (8) Under install- 
ment land contract providing for for- 
feiture of payments upon noncompli- 
ance with contract, letter of purchas- 
er stating that he was unable to 
make further payments, and that he 
would have to let the Jand go, was 
an abandonment of the contract, 
Kemmerer v. Title & Trust Co., 175 P. 
865, 90 Or. 187. (9) Where vendee on 
demand for payment, repudiated his 
agreement, and refused to pay, he 
by his repudiation lost all rights un- 
der the contract. Aitchison v. Car- 
KUCMVETS. LSP SO eG (Cale tho) 
The intention of the purchaser to 
abandon the contract may properly 
be inferred from long continued de- 
fault on the monthly payments. Han- 
del v. O’Kelly, (Man.) 8 Dom.L.R. 44, 
22 West.L.R. 407. (11) The writing 
of a letter by the vendee to the ven- 
dor stating that she would make no 
further payments constitutes an aban- 
donment of the contract. Anderson y. 
Hurlburt, 219 P. 1095, 109 Or. 284 [cit 
Cyc]. 
34. See cases infra this note. 


[a] Rule applied.—(1) The bring- 
ing of an action to recover damages 
for fraud in the contract constitutes 
an abandonment of the contract. 
Fordtran v. Cunningham, (Tex.Civ. 
App.) 177 S.W. 212. (2) The bringing 
of ejectment under an adverse title 


shows an intention to abandon the 
contract. Hooper v. Young, 102 P. 
950, 10 Cal.App. 590. (38) Assertion 


by purchaser of land of title obtained 
from heirs of third person by bring- 
ing against seller suit in trespass to 
try title to recover land in reliance 
on outstanding title, amounts to aban- 
donment of contract. Whittenburg v. 
Groves, (Tex.Commn.App.) 208 S.W. 
901 [motion overr 208 S.W. 992]. (4) 
Filing of suit by the vendee of a lot 
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constitutes a reasonable time for a vendee to assert 
his rights under an executory contract of sale of 
property, and what lapse of time would constitute 
an abandonment has been held to rest within the 
sound discretion of the court.?8 
whether or not the purchaser’s acts and conduct 
amount to an abandonment of the contract is a 
question for the jury;*° 
duct may be so decisive and unambiguous as to jus- 
tify the court in deciding the question as matter of 


As a general rule 


but such aets and econ- 


for money paid by her to the vendor 
on account of the vendor’s breach by 
failing to deliver a certain gold bond 
as agreed was an abandonment of the 
vendee’s rights under the contract. 
Harris County Inv. Co. v. Davis, (Tex. 
Civ.App.) 230 S.W. 761. (5) Amend- 
ment of a bill for specific performance 
asking that the contract be canceled 
and land partitioned constitutes aban- 
donment. Hayne y. Fenton, 151 _.N.E. 
877, 321 Ill. 442. 


35. Iowa.—McKay v. Home 
Friendless Children, 161 N.W. 47. 


Ky.—Glenn v. Lowther, 293 S.W. 
947, 219 Ky. 383. 


La.—Davis v. McCain, 132 So. 758, 
PA Tea. 20d 


Minn.—Smith v. Glover, 56 N.W. 
168, 54 Minn. 419; Holingren v. Piete, 
52 N.W. 266, 50 Minn. 27. 


Neb.—Kesterson v. Marsh, 185 N. 
W. 346, 107 Neb. 202. 


N.D.—Raasch v. Goulet, 223 
808, 57 N.D. 674. 


Tex.—Thompson v. Robinson, 54 
S.W. 243, 93 Tex. 165, 77 Am.S.R. 843; 
ariller v. Horn, (Civ.App.) 149 S.W. 


for 


N.W. 


Man—Fox v. Reid, 23 Man. 152, 11 
Dom.L.R. 735, 23 West.L.R. 963; Han- 


del v. O’Kelly, 22 Man. 562. 


36. See cases cited infra this note. 


[a] Conduct held to show aban- 
donment.—(1) Acquiescence in a re- 
sale of the land. Herrick & Stevens 
v. Sargent & Lahr, 117 N.W. 751, 140 
Iowa 590, 132 Am.S.R. 281 [rev on 
other grounds 31 S.Ct. 574, 221 U.S. 
404, 55 L.Ed. 787]; Roark v. Hogg, 
292 S.W. 465, 219 Ky. 78; Hawthorn 
v. Bronson, 16 Serg.&R. (Pa.) 269: 
(2) Where the purchaser withdrew 
his deposit made under the contract, 
the vendor has a right to consider the 
eontract abandoned. Dobson v. Zim- 
a: 118 S.W. 236, 55 Tex.Civ.App. 
oO . 


37. Lake v. Bernstein, (lowa) 246 
N.W. 790. 


38, Kesterson v. Marsh, 185 N.W. 
346, 107 Neb. 202. 


[a] \Lapse of time held unreason- 
able.—(1) Twenty years. Dwight 
Farm & Land Co. v. Johnson, 173.N. 
Wome) SONG be Aes (2) Fifteen 
years. Rooney v. Porch, (Tex.Civ. 
App.) 223 S.W. 245 [rev on other 
grounds (Commn.App.) 239 S.W. 910]. 
(3) Eleven years. Davis v. McCain, 
132 So. 758, 171 La. 1011. (4) Seven 
years during which the property in- 
creased twenty times in value. Glenn 
v. Lowther, 293 S.W. 947, 219 Ky. 3838. 
(5) Four years where time was ex- 
pressly made of the essence of the 
contract. Fox v. Reid, 23 Man. 152, 
11 Dom.I..R. 735, 28 West.L.R. 963. 


39. Colt v. Selden, 5 Watts (Pa.) 


525. 


40. Colt v. Selden, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 296] d. Mutual Abandonment. Where the par- 
ties make an entirely new contract, containing no 
reference to the former agreement, the original con- 
tract will be considered abandoned.*! A sale of the 
property by the vendor to another without objection 
from the vendee has been held to be a mutual aban- 
donment of the contract.47 Under a contract re- 
quiring concurrent performance, inability of the 
vendor to perform at the time required, and a re- 
pudiation of the contract by the purchaser, has been 
considered an abandonment of the contract.4? Ac- 
cording to some authority if neither party to the 
contract takes an affirmative step to default the other 
within a reasonable time the court will consider the 
contract abandoned.*+ 


[§ 297] 3. Effect of Abandonment.*® If a con- 
tract for the sale of land has been mutually aban- 
doned, it cannot be revived without the consent of 
both parties,*® and each party is entitled to be re- 
stored as far as possible to the status quo.*7 Where 
one of the parties has abandoned the contract, the 
other thereupon has a choice of remedies.** He may 
stand upon his contract, refusing assent to his ad- 
versary’s attempt to rescind it, and sue for a 
breach,‘® or, in a proper case, for a specific perform- 
ance,°° or he may acquiesce in its abandonment and 


VENDOR AND PURCHASER 


[66 C.J.] 733 


treat the contract as rescinded,®! and thus effect a 
dissolution of the contract by the mutual and con- 
curring assent of both parties.°? He cannot, how- 
ever, treat the contract as abandoned by the other 
party and at the same time enforce its obligations.°* 
However, where there are separate contracts as to 
all the property, it has been held that the purchaser’s 
failure to enforce some of the contracts is not an 
abandonment of the remainder.*+* 


[§ 298] B. Rescission or Forfeiture—1. Necessity 
for Rescission in Toto. In accordance with the rule 
applicable to contracts generally,°® a rescission of an 
entire contract for the sale of land, whether by the 
vendor®® or the purchaser,®* must be in toto. Thus 
neither party to the contract will be allowed to af- 
firm so much of the contract as is advantageous to 
him and enjoy all its benefits, and disaffirm and re- 
ject that which is burdensome.®® Also, it has been 
held that there cannot be a partial rescission of the 
contract to the prejudice of innocent third parties.°° 
However, according to some authority, the rule is 
equitable and ceases to operate where equity requires 
it to do so.*° Under this rule it has been held that 
where there is fraud entering the sale as to part of 
the land, the vendee could rescind the tainted part, 


Weaver v. 


41. Propst, (Tex.Civ. 
App.) 28 S.W.(2d) 872. 
' 42. Miller v. McConnell, (Iowa) 


161 N.W. 461 [mod 157 N.W. 943, 179 
Iowa 377]. 


43. Benton v. Davison, 212 N.W. 
500; 514° S2Ds 91. 
44. Weitzel v. Leyson, 121 N.W. 


868, 23 S.D. 367. 

[a] Lapse of two years during 
which neither party made an affirma- 
tive step is an unreasonable time, and 
the court will consider the contract 
abandoned. Weitzel v. Leyson, 121 N. 
W. 868, 23 S.D. 367. 

45. On rights of third parties see 
infra § 849. 

Right of purchaser to recover pur- 
chase money see infra § 1560. 

46. Friess v. Rider, 24 N.Y. 367, 
82 Am.D. 308. 

47. Wright v. Swigart, 
938, 172 Iowa 743. 

48. Graves v. White, 87 N.Y. 468. 

49. Bannister v. Read, 6 Ill. 92; 
Graves v. White, 87 N.Y. 463. 


50. Graves v. White, 87 N.Y. 468. 


154 N.W. 


51. Nothe v. Nomer, 8A. 134, 54 
Conn. 326; Graves v. White, 87 N.Y. 
463; Edmonton Constr. Co. v. Ma- 


guire, 6 Alta.L. 91; Handel v. O’Kel- 


ly, 22 Man. 562. 
52. Graves v. White, 87 N.Y. 463. 


58. Smith v. Glover, 52 N.W. 210, 
50 Minn. 58 [aff 52 N.W. 912, 50 Minn. 
58]; Stoutenburgh vy. Tompkins, 9 N. 
J.Eq. 332. 

54. Hazard Coal Corporation. v. 
Getaz, 29 S.W.(2d) 573, 284 Ky. 817. 

55. See Contracts § 682. 

56. Cal.—Kelley v. Owens, 47 P. 
869, 52 P. 797, 120 Cal. 502; Drew v. 
Pedler, 25 P. 749, 87 Cal. 443, 22 Am. 
S.R. 257; Bohall y. Diller, 41 Cal. 532; 
Purdy v. Bullard, 41 Cal. 444. 

Colo.—Cole v. Smith, 58 P. 1086, 26 
Colo. 506. 

Ga.—Lytle v. Scottish American 
Mortg. Co., 50 S.E. 402, 122 Ga. 458; 
Lane v. Latimer, 41 Ga. 171. 


Ind.—Balue v. Taylor, 36 N.E. 269, 
136 Ind. 368; Westhafer v. Patterson, 


ae Bh 414, 120 Ind. 459, 16 Am.S.R. 


Ky.—Durrett v. Simpson,—3- T‘B. 


Mon. 517, 16 Am.D. 115. 

Mass.—Bassett v. Brown, 105 Mass. 
S5As 

Minn.—Warren v. Ward, 97 N.W. 
886, 91 Minn. 254. 

N.Y.—Yeomans v. Bell, 45 N.B. 552, 
151 N.Y. 230; Maass v. Rosenthal, 109 
N.Y.S. 917, 125 App.Div. 452. 

N.D.—Beare v. Wright, 103 N.W. 
632, 14 N.D. 26, 69 L.R.A. 409, 8 Ann. 
Cas. 1057. 


Tex.—Burson v. Blackley, 2 S.W. 
668,-67 Tex. 5; City of Ft. Worth v. 
Reynolds, (Civ.App.) 190 S.W. 501. 

W.Va.—-Dorr v. Middleburg, 65 S.E. 
97, 65 W.Va. 778, 23 L.R.A.N.S. 987. 


[a] Where several notes are given 
for the purchase money, the vendor 
cannot rescind as to one note and af- 
firm as to the others. Nass v. Chad- 
wick, 7 S.W. 828, 70 Tex. 157. 


Placing purchaser in statu quo and 
restoring consideration see infra §§ 
346-355. 

57. Ark.—Bellows  v. 
Ark. 424. 

Cal.—Garvey v. Lashells, 91 P. 498, 
doa Caleb zoe 

D.C.—R. Harris & Co. v. Weller, 280 
BH. 980, 62 App.D.C.’ 6. 


Ind.—Johnson v. Cookerly, 33 Ind. 
151; Rinker v. Sharp, 5 Blackf. 185. 


Iowa.—Swayne v. Waldo, 33 N.W. 
78, 73 Iowa 749, 5 Am.S.R. 712. 


Kan.—Bell v. Keepers, 17 P. 785, 39 
Kan. 105; Neal v. Reynolds, 16 P. 785, 
38 Kan. 432. 

Ky.—Daniel v. Pogue, 
Dec. 98, 2 Am.D. 708. 

Me.—Getchell v. Kirkby, 92 A. 1007, 
118 Me. 91; Morrow v. Moore, 57 A. 
81, 98 Me. 373, 99 Am.S.R. 410; Rand 
v. Webber, 64 Me. 191. 


Minn.—Carlton v. Hulett, 51 N.W. 
1053, 49 Minn. 308. 

N.J.—Thiel v. Perkins, 111 A. 666, 
92 N.J.Eq. 79. 


N.Y.—Lewis v. McMillen, 41 Barb. 
420; Wright v. Delafield, 23 Barb. 498 


Cheek, 20 


Sneed Ky. 


[rev on other grounds 25 N.Y. 266]; 
Gale v. Nixon, 6 Cow. 445. 

Okl.—Howe v. Martin, 102 P. 128, 
23 Okl. 561, 188 Am.S.R. 840. 


Tenn.—Jopling v. Dooley, 1 Yerg. 
289, 24 Am.D. 450. 
Tex.—Berryman: v. Flake, (Civ. 


App.) 20 S.W.(2d) 803. 

Vt.—Fay v. Oliver, 20 Vt. 118, 49 
,Am.D. 764. 

Va.—Meek v. Spracher, 12 S.E. 397, 
87 Va. 162; Bailey v. James, 11 Gratt. 
(52 Va.) 468, 62 Am.D. 659. 

W.Va.—Rollyson v. Bourn, 
E. 682, 85 W.Va. 15. 
epee tise ane v. Mair, 14 Sask.L. 


100 S. 


fa] Contract involving sale of per- 
sonalty also.—A purchaser of a farm 
with all its equipment cannot rescind 
the contract of sale as to the realty 
and enforce the sale of the person- 
alty. Schultz v. Busendorf, 191 N.Y. 
S. 629, 117 Mise. 405. 


Placing vendor in statu quo and re- 
storing consideration see infra §§ 467— 
475. : 

58. Lewis v. McMillen, 41 Barb. 
(N.Y.) 420. 


59. John M. Bonner Memorial 
Home v. Collin County Nat. Bank, 122 
S.W. 430, 57 Tex.Civ.App. 318. 


60. Mills v. Morris, 145 N.W. 369, 
156 Wis. 38. 


[a] Reason for rule.—‘‘A proper 
conception of thé real ethics of the 
law will enable one to perceive that 
rules are based on principles of jus- 
tice and are limited by the effects in 
that regard. Therefore, when it is 
said that application of a rule to a 
particular situation .would work in- 
justice instead of justice, especially 
where the controversy is being dealt 
with in equity, wisdom will lead one 
to search for some recognized excep- 
tion to fit the case and, if none of the 
particular character can be found il- 
lustrated, to classify the circumstanc- 
es within the broad principle that 
rules based on supposed necessities 
of justice are not to be applied be- 
yond their reasonable scope.” Mills 
rs Morris, 145 N.W. 369, 156 Wis. 38, 
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and enforce the remainder of the contract.*! 
the other hand, where the contract is several, one 
party may rescind in part and affirm in part.°? 

[§ 299] 2. Rescission by Mutual Consent—a. In 
General. An executory contract for the sale of land 
may be rescinded by mutual consent of the parties,®* 
either by novation or simple agreement, where they 
continue to oceupy their original relations.°* Wheth- 
er or not there has been a rescission of the contract 
has been held to be a question of fact®® for the ju- 


61. Mills v. Morris, 145 N.W. 369, 
156 Wis. 38. See R. Harris & Co. v. 
Weller, 280 F. 980, 52 App.D.C. 6 (dic- 
tum to the effect that, whenever the 
point at which fraud begins clearly 
appears, there may be such a divi- 
sion). 

[a] TIllustration.—W here two 
tracts of land were sold by one con- 
tract, one of which tracts the vendor 
rightfully owned, and a decree of 
court assigning the other to her was 
gained by false representations, the 
vendee can maintain an action to re- 
scind the sale as to the tract, to which 
the vendor did not have rightful title, 
obtaining a proportionate rebate in 
the purchase price. Mills v. Morris, 
145 N.W. 369, 156 Wis. 38. 

62. Dorr v. Midelburg, 65 S.E. 97, 
65 W.Va. 778, 23 L.R.A.N.S. 987; Ken- 
nedy v. Spence, 24 Ont.L. 535, 20 Ont. 
W.R. 61, 3 Ont.W.N. 76. 


[a] Bule applied.—(1) Where the 
contract is severable, equity will not 
at suit of the vendor rescind in its 
entirety an executed contract, because 
the vendor has no title to one or more 
of lots conveyed, but the purchaser 
may elect to affirm it as to lots to 
which the vendor had title and recov- 
er a proportionate part of the money 
i ‘Dorr v. Midelburg, 65 S.E. 97, 
FAP LOUS Lo plas AG INGe BOO aeinCaon 
Where the taking of a void promis- 
sory note of a third person was an in- 
dependent transaction in itself, plain- 
tiff was not bound to offer to return 
more than the note. Gilman vy. Berry, 
69) IN... 62.. ~ 

Availability of specific performance 
for partial performance see Specific 
Performance §§ 54-64. 


63. Ala.—Messer Real Hstate & 
ee Co. V,, Ruff, 64 So. 51, 085) Alay 
36. 


Ark.—Watts v. England, 269 S.W. 
585, 168 Ark. 213. 


{i].—Miller v. Rice, 24 N.H. 543, 133 
tll. 315; Jones v. Miller, 44 Ill. 181. 


Iowa.—Pardoe v. Jones, 143 N.W. 
405, 161 Iowa 426; Irish v. Martin, 113 
N.W. 470. See Wilson v. Holub, 210 
N.W. 593, 202 Iowa 549, 58 A.L.R. 646 
(recognizing the rule but holding 
that such a rescission, although bind- 
ing between the parties, could be set 
aside as a preference when made four 
months before bankruptcy adjudica- 
tion). 

Me.-—Estey v. Whitney, 90 A. 1093, 
112°*Me. 131. ' 

Mich.—Ives v. Lansingburgh Bank, 
Mich. 361. 

N.Y.—Graves v. White, 87 N.Y. 463 
[aff 21 Hun 413]. 

Ohio.—Lewis v. White, 16 Ohio St. 
444, 

Or.—Miles v. Hemenway, 111 P. 696, 
59 Or. 318 [rev on other grounds 117 
Zhe OO LOKego Lo 1 

Tex.—Davis v. Cox, (Commn.App.) 
239 S.W. 917 [rev (Civ.App.) 229 S.W. 


12 


987]; Yett v. Houston Farms Devel- 
opment Co., (Civ.App.) 41 S.W.(2d) 
305; Hill v. Hoeldtke, 117 S.W. 217, 


— 
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On 


54 Tex.Civ.App. 201. 
Washs—McKay v. Meyer, 174 P. 13, 
103 Wash. 270. 
W.Va.—Cunningham v. 
ham, :32 S.E. 998, 46 W.Va. 1 
Man.—Handel y. O’Kelly, 
562. 
[a] Evidence held to show rescis- 
sion of contract.—Manley v. Under- 


Cunning- 


22 Man. 


wood, 110 S.E. 49, 27. Ga.App. 822; 
McKinney v. Flanery, 266 S.W. 629, 
205 Ky. 766; Wells v. Derrickson, 211 


Hollingsworth 
v. Ruckman, 232 P. 180, 72 Mont. 147; 
Campbell v. Johnson, 267 P. 661, 131 
Okl.* 79; “uniter Iva Hales Grex Civ, 
App.) 233 S.W..1005;’ Carter v. Miller, 
283 P. 470, 155 Wash. 14. 


[b] Bvidence held not to show re- 
scission.—Firance v. Ramsey, 107 So. 
816, 214 Ala. 327; Murphy v. Hester, 
281 S.W. 897, 170 Ark. 1194; Tuso v. 
Green, 229 P. 327, 194 Cal. 574; Mar- 
tin v. Work, 206 N.W. 288, 201 Iowa 
444; Whitmore y. Griffey, 203 N.W. 
244, 199 Iowa 1080; Awe v. Gadd, 161 
“N.W.. 671, 179 Towa 520; Coppock-v. 
Roberts, 240 P. 886, 116 Or. 253; Epp- 
lett v. Empire Inv. Co., 194 P. 461, 700, 
99 Or. 533; James v. Ward, 190 P. 
11:05, 96 Or. 6673) Davis: wi Cox “(Rex 
Commn.App.) 239 S.W. 917 [rev (Civ. 
App.) 229 S.W. 987]; Walls v. Cruse, 
(Tex.Commn.App.) 235 S.W. 199 [rev 
(Civ.App.) 217 S.W. 240]; Jefferson 
Wholesale Grocery Co. v. Kelley, 
(Tex.Civ.App.) 200 S.W. 1136; Davis 
v. Alderson, 100 S.H. 541, 125 Va. 681; 
Coates v. Goehry, 225 P. 482, 129 
Wash. 676. 


[c] Rescission held to refer to pre- 
vious agreement, and not to affect the 
contract sued upon. Spalding Const. 
or v. Simon, 137 S.E. 901, 36 Ga.App. 


[d] Giving of notice of tender of 
deed to the vendee by the vendor of 
land, after the vendee was in default 
in making installment payments, no- 
tice being intended as basis to declare 
a forfeiture, together with the con- 
duct of the parties thereafter, was 
held not to have amounted to rescis- 
sion by their mutual consent, to en- 
title the vendee to demand a return 
of moneys paid. Newell v. EB. B. & 
A. Lo Stone. Co., 184 /P.,659; 181 Cal, 
S8byeo AR. 9193. 


64. Hill v. Hoeldtke, 117 S.W. 217, 
54 Tex.Civ.App. 201. 


65. Pfafflin v. Schmidt, 125 N.E. 
431, 71 Ind.App. 496; Dooley v. Still- 
son, 128 A. 217%, 46 RI. 332, 52 AL.R. 
1505. 


66. Stinson v. Sneed, (Tex.Civ. 
App.) 163 S: Ww. 989. 

67. U.S.—Crancer v. Lareau, 1 F. 
2d) bi: 


Iowa.—MecLain vy. Smith, 202 N.W. 
239, 201 Iowa 89. 

Mont.—Edwards v. Muri, 237 P. 209, 
73 Mont. 339. 

Ohio.—Miller vy. Bates, 162 N.E. 781, 
29 Ohio App. 7 


Okl.—Shelton y. Wallace, 137 P. 694, 
41 Okl. 325. 
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ry.°* Where such rescission is attempted to be made 
by mutual agreement, there must be mutual assent to 
the rescission,®? and an unaeccepted offer to rescind 
is not a rescission of the contract.°® 
may be by parol®® as well as in writing,*® and may 
be implied as well as express.’ 
been held that a vendor and purchaser cannot re- 
scind their contract so as to affect the intervening 
rights of a third person,’? but this intervening right 
must be that of an innocent third person without 


The agreement 


However, it has 


[a] Acceptance to offer must be 
unqualified. Myers v. Smith, 196 N. 
W. 989, 197 Iowa 195. 


[b] Transaction held not to be.an 
offer.—Telegram, from surety on pur- 
chaser’s note, stating that purchaser 
was insolvent, and unless released 
from contract of purchase would have 
to go into bankruptcy, not purporting 
to come from purchaser nor to have 
been sent by his authority, is not a 
definite offer by purchaser to release 
contract of purchase and rent farm 
for grain rent. Myers v. Smith, 196 
N.W. 989, 197 Iowa 195. 


[c] Mutuality held not to be shown. 
—Hawkins v. Rodgers, 179 P. 563, 91 
eae [reh den<179 iP. 9055.91 .Or 


68. Miller v. Bates, 162 N.E. 781, 
29 Ohio App. 7. 


[a] Request of cancellation.—A 
letter by a purchaser to the vendor, 
requesting a cancellation of the con- 
tract for misrepresentations and de- 
manding a return of the purchase 
money paid, which request was re- 
fused by the vendor, who urged the 
purchaser to retain the premises, is 
not a mutual rescission of the con- 
tract, entitling the vendor to dispos- 
sess the purchaser. Fowler vy. Diele- 
man, 185 N.W. 79, 192 Iowa 563. 


[b] Transaction held to be counter 
proposal.—W here the purchaser 
wrote the vendor asking that he take 
the lot back and repay the purchase 
money, a reply from the vendor that 
he would take the lot back and the 
purchaser need not make any more 
payments constituted a counter pro- 
posal, and did not amount to an ac- 
ceptance. Jones yv. Hert, 68 So. 259, 
192 Ala. 111. : 


[c] Where there is no evidence of 
vendor’s consent or agreement to the 
abandonment of the contract, there 
is no error in not submitting the ques- 
tion of rescission to the jury. Hager- 
son v. Meyers, 271 P. 844, 183 Okl. 166. 


69. See infra §§ 300, 301. 
70. See cases infra this note. 
[a] Joining in lease of premises.— 


The purchaser who voluntarily and 
with knowledge of the facts joins in 
executing a lease of the premises to 
him for a specified term on cancella- 
tion of the contract relinquishes his 
rights under it. Irish v. Martin, 
(lowa) 113 N.W. 470. 


[b] Receiving a quitclaim deed 
from the purchaser amounts to a mu- 
tual rescission. Ives v. Lansingburgh 
Bank, 12 Mich. 361. 


71. See infra §§ 302, 308. 


72. Holbrook v. Betton, 5 Fla, 99; 
Manley v. Underwood, 110 S.E. 49, 27 
Ga.App. 822; Lamm v. Armstrong, 104 
N.W. 304, 95 Minn. 434, 111 Am.S.R. 
479, 5 Ann.Cas. 418. 


fa] Rule applied.—(1) A vendor, 
who has notice of the fact that the 
purchaser in possession, under the 
contract of sale, has mortgaged the 
property, cannot thereafter contract 
for a rescission without the consent 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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notice that the original contract of sale had been 
For example, the vendor and the orig- 
inal purchaser cannot rescind their contract so as 
to deprive a purchaser from the latter, who is in pos- 
session, of his right to obtain a conveyance from the 


rescinded.73 


vendor on performance.‘+ 
Placing in status quo. 


Agreement to convey to assignee. 


that an agreement between the vendor and purchas- 
er, made after the contract of sale by which the ven- 
dor is to convey directly to the purchaser’s assignee, 
operates as a rescission of the original contract.*® 


It has been held that it is 


Contracts under seal. 


of the mortgagee, or without giving 
him an opportunity to perform the 
contract. Scott v. Farnam, 104 P. 639, 
55 Wash. 336. (2) A mortgage by the 
original purchaser is not impaired by 
abandonment or rescission of the con- 
tract after it is given. Holbrook v. 
Betton, 5 Fla. 99; Alden v. Garver, 
32 Ill. 32; McCauley v. Coe, 51 Ill.App. 
284 [rev on other grounds 37 N.E. 
232, 150 Ill. 311]; McDonald v. Aubert, 
17 La. 448. (3) Where a person who 
had contracted for the purchase of 
jand mortgaged his interest therein 
to the state, he could not, during the 
existence of the mortgage, rescind the 
contract without the assent of the 
state. Atty.-Gen. v. Purmort, 5 Paige 
(N-Y.) 620 [aff 30 Am.D. 103, 16 Wend. 
460]. (4) An agreement between 
vendor and purchaser for destruction 
of deed and cancellation of purchase 
money notes cannot affect the rights 
of innocent purchasers of vendor’s 
lien notes. Harrison v. Caddo Valley 
Bank, 194 S.W. 854, 128 Ark. 462. 


[b] Assignee for security.— Where 
a defendant sold a tract of land and 
executed a contract to convey on pay- 
ment of the price, and the purchaser 
assigned the contract to plaintiffs to 
secure a loan, and thereafter obtained 
possession of the contract, and de- 
fendant made a new contract with the 
purchaser, who destroyed the first 
contract at the request of defendant, 
who knew at the time that it had been 
assigned to secure a debt, defendant 
was held liable to plaintiffs for the 
amount of the claim for which the 
contract stood as security. Mittle- 
stadt v. Gannon, 1 Neb. (Unoff.) 286, 
95 N.W. 479. 


73. Manley v. Underwood, 110 S. 
BE. 49, 27 Ga.App. 822. 


74, Holbrook v. Betton, 5 Fla. 99; 
Shaver v. Shoemaker, 62 N.C. 327; 
Huffman v. Mulkey, 14 S.W. 1029, 78 
Tex, 556, 22 Am.S.R. 71; Levy v. Per- 
sons, 131 S.W. 446, 62 T’ex.Civ.App. 
419: John M. Bonner Memorial Home 
vy. Collin County Nat. Bank, 122 S.W. 
430, 57 Tex.Civ.App. 313. 


75. Converse v. Elliott, 205 N.W. 
867, 200 Iowa 1023. 


76. ‘Keiffer v. Altman, 3 Penr.&W. 
(Pa.) 27. 


[a] Reason for rule.—“The agree- 
ment, [to convey directly to the pur- 
chaser’s assignee] therefore, was nec- 
essarily a rescission of the original 
eontract, because, as the defendant 
[vendor] could not convey to both, he 
could not have conveyed to either, 
without a breach of the engagement 
to the other, if both engagements 
were in force.” Keiffer v. Altman, 3 
Penr.&W. (Pa.) 27, 28. 


77. Handel v. O’Kelly, 22 Man. 562. 


The absence of any refer- 
ence in a subsequent agreement to placing the par- 
ties in status quo has been held to have much sig- 
nificance in determining whether the parties intend- 
ed a rescission or a forfeiture of the contract.’° 
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not necessary that a contract under seal be reseind- 
ed by a contract under seal,*’ and that contract of 
rescission of a contract under seal could be implied 
from the acts of the parties.*§ 


Burning of contract. 


The mere burning of a con- 


tract whereby an interest in real estate has passed to 


It has been held 


be effective.8? 


78. Handel v. O’Kelly, supra. 


79. Sieker v. Sieker, 130 N.W. 1033, 
89 Neb. 123. 


86. Sieker v. Sieker, supra. 
81. See statutory provisions. 
[a] In Michigan there can be no 


rescission by parol. It is held that 
this is prevented by a statute (2 How- 
ell St. Annot. § 6179) providing that 
no interest in land shall be surren- 
dered or declared except by writing. 
Grunow vy. Salter, 76 N.W. 325, 118 
Mich. 148; McEwan v. Ortman, 34 
Wes 325; Whiting v. Butler, 29 Mich. 


Applicability of statute of frauds 
see Frauds, Statute of § 150. 


82. Cal.—Haberman v. Sawall, 237 
P. 776, 72 Cal.App. 576. 


Sel aia ee ea v. Elliott, 28 Ind. 


Iowa.—Henderson vy. Beatty, 99 N. 
W. 716, 124 Iowa 1638. 


Kan.—Ely v. Jones, 168 P. 1102, 101 
Kan. 572 [disappr Carr v. Williams, 17 
Kan. 575, and quot Cyc]. See Ely v. 
Jones, 202 P. 609, 110 Kan. 10 (where- 
in it was held that a vendor having 
accepted payment under a parol re- 
scission could not even claim that 
the agreement was not partially per- 
formed). 


Ky.—McKinney v. Flanery, 266 S. 
W. 629, 205 Ky. 766; Osborn v. Os- 
born, 263 S.W. 738; Asher v. Helton, 
LOM SAW 2350; 38 . Ky. 9-7 But ysee 
Johns- v. Thompson, 9 Ky.Op. 599 
(holding that a verbal agreement to 


rescind a contract cannot be en- 
forced). 
Neb.—Sieker v. Sieker, 130 N.W. 


1033, 89 Neb. 123. 


N.Y.—Procter v. Thompson, 13 Abb. 
aye: 340; Baldwin v. Salter, 8 Paige 
473. 

N.D.—Raasch v. Goulet, 223 N.W. 
808, 57 N.D. 674; C. A. Finch Lumber 
Co. v. Weishaar, 215 N.W. 155, 55 N. 
D. 695; Hougen y. Skjervheim, 102 
N.W. 311, 13 N.D. 616; Wadge v. Kit- 
tleson, 97 N.W. 856, 12 N.D. 452; Ma- 
Nie v. Leech, 90 N.W. 807, 11 N.D. 
181. 


Ohio.—Reed v. McGrew, 5 Ohio 375, 
Wright 105. 


Or.—Guthrie v. Thompson, 1 Or. 353. 


Pa.—Brownfield v. Brownfield, 25 A. 
92, 151 Pa. 565; McClure v. Jones, 15 
Ann 659, tel Paasd50) pA uer Vv.) 2Penn, 
92 Pa. 444; Lauer v. Lee, 42 Pa. 165; 
Garver v. McNulty, 39 Pa. 473; Raf- 
fensberger v. Cullison, 28 Pa. 426; 
Dayton v. Newman, 19 Pa. 194; Boyce 
v. McCulloch, 3 Watts&S. 429, 39 Am. 
D. 35. See McCauley v. Cremerieux, 
18 A. 1070, 182 Pa. 22 (holding that 


another has been held not in any way to reseind the 
contract,“® although such a destruction of the writ- 
ten contraet may be evidence of a rescission.®° 


[§ 300] b. Rescission by Oral Agreement—(1) 
Original Contract Executory. 
statute to the contrary,*! a written contract for the 
sale of land, while still exeeutory, may be rescinded 
by a subsequent oral agreement between the par- 
ties,82 but according to some authority the parol 
rescission must be executed or partly performed to 
However, proof of the rescission by 


In the absence of a 


the question whether or not there was 
a parol rescission, where the evidence 
was conflicting, was properly submit- 
ted to the jury). 


$.C.—Lewis v. Cooley, 62 S.E. 868, 
S.C. 461. 


Tenn.—England Vv. 
Humphr. 584; Walker v. Wheatly, 2 
Humphr. 119. See Fleming v. Martin, 
2 Head 43 (recognizing that a parol 
rescission is sufficient to defeat spe- 
cific performance of the contract). 


Tex.—Johnson v. Smith, 280 S.W. 
158, 115 Tex. 193 [rev (Civ.App.) 234 
S.W. 989]; Rowan v. Barfoot, (Civ. 
App.) 54 S.W.(2d) 830. 


Va.—Miller v. Kemp, 160 S.E. 203, 
157 Va. 178; Colvin v. Butler, 143 S. 
E. 355, 150 Va. 672 [quot Cyc]; Phelps 
v. Seely, 22 Gratt. (63 Va.) 573. 


W.Va.—-Marsh v. Despard, 49 S.E. 
24, 56 W.Va. 132; Straley v. Perdue, 
10 S.E. 780, 338 W.Va. 375; Ballard v. 
Ballard, 25 W.Va. 470. 


Alta.—Frith v. Alliance Inv. Co., 6 
Alta.L. 197, 10 Dom.L.R. 765 [aff 4 
Alta.L. 238, and appeal dism 49 Can. 
S.C. 384] (resale). 


[a] Reason for rule.—‘It [the 
statute of frauds] says nothing about 
its abandonment, or dissolution or 
rescission. These are not required to 
be in writing. The statute is not con- 
cerned with the contract after it has 
been made, and to require an abandon- 
ment of it to be in writing would be 
to add to the statute a provision which 
it does not now contain; the contract 
which must be in writing is the con- 
tract for the sale. When that is put 
in writing and signed by the seller the 
statute is satisfied. A dissolution of 
the contract comes after this. It is 
no part of the original nor does it add, 
a new term to it. It is something 
subsequently existing by the acts of 
the parties by reason of which the 
former contract has ceased to be en- 
forceable as a contract, and it does 
not in any way come within the stat- 
ute.” Procter v. Thompson, 13 Abb. 
N.Cas. (N.Y.) 340, 343. 


[b] Evidence held sufficient to 
show parol rescission.—F rey v. Turn- 
er, 138 So. 195, 18 La.App. 219. 


[e] Evidence held sufficient to 
show parol rescission.—Hunt vy. Ev- 
ans, (Tex.Civ.App.) 233 S.W. 854. 


83. Sachs v. Owings, 92 S.E. 997, 
121 Va. 162; Colburn v. Keyser, 123 
S.E. 430, 96 W.Va. 507. 


[a] Partial or complete perform- 
ance of a parol contract rescinding a 
written contract for the sale of land 
is sufficient to rescind the former con- 
tract. Phelps v. Seely, 22 Gratt. (638 
Va.) 573. 


81 
Jackson, 3 


736 [66 C.J.] 


parol, of a contract for the sale of land, should be 
clear and convineing;** and should be sufficient to 
prove that a rescission was intended by the parties,*® 
mere preponderance of parol evidenee being insuffi- 
cient,°° and the person trying to establish a parol 
rescission has the burden of proving it.’ It is es- 
sential that there be acts accompanying the supposed 
reseission which are positive, unequivocal, and incon- 
sistent with the contract ;88 and which leave no doubt 
of the intent, such as canceling the agreement or 
removing from the possession.*® However, the va- 
lidity of a parol rescission will not be affected by a 
supposed exercise of dominion over the property by 
the purchaser obtained by fraud.®° Where it is un- 
controverted that the contract was rescinded by a 
parol agreement, but there is conflicting evidence as 
to the terms of the agreement, it has been held that 
the terms were a question for the jury to decide.®! 
Under a statute providing that an estate or interest 
in lands may bé surrendered “by act” as well as by 
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deed or conveyance in writing, it has been held that 
the parties can rescind a contract for the sale of 
lands by parol.°? 


[§ 301] (2) Original Contract Executed. If the 
original contract is fully®* or partly®4 executed, and 
title has passed to the purchaser, such contract can- 
not be rescinded by subsequent oral agreement with- 
out a violation of the statute of frauds. 


[§ 302] c Rescission by Implied Contract—(1) 
In General. Wherever a contract for the sale of land 
could be rescinded by an oral contract, it may be 
rescinded by an agreement which is implied from the 
aets of the parties.°° Mutual consent of the parties 
to the rescission of the contract may be shown by 
their acts, as conclusively and satisfactorily as by 
evidence tending to prove an express rescission.?? 
Any circumstance or course of conduct from which 
can be clearly deduced an agreement to put an end 
to the original contract will amount to ‘a rescission 
of 16.28 


84. U.S.—Crancer v. Lareau, 1 F. 


(2d) 117. 

Ark.—Price v. May, 288 S.W. 919, 
172 Ark. 1177; Carter v. Muns, 17 S. 
W.., 445, 55 Ark. 73, 


Iowa.—McLain vy. Smith, 202 N.W. 
239, 201 Iowa 89. 


Kan.—Ely v. Jones, 168 P. 1102, 101 
Kan. 572, [quot Cyc]. 


Ky.—Dehlinger v. Graue, 38 S.W. 
(2d) 246, 238 Ky. 461; Davis v. Bene- 
dict, 4 S.W. 339, 9 Ky.L. 200. 


Mass.—-Nickerson v. Weld, 90 N.E. 
589, 204 Mass. 246. 


Pa.—Lauer v. Lee, 42 Pa. 165. 


Tex.—Scales v. Warren, (Civ.App.) 
293 S.W. 238. 


Va.—Colvin vy. Butler, 143 S.E. 355, 
150 Va. 672 [quot Cyc]; Phelps v. See- 
ly, 22,,Gratt. (63 Va.) 573. 


W.Va.—Colburn v. Keyser, 123 S.E. 
430, 96 W.Va. 507; Straley v. Perdue, 
10 S.E. 780, 33 W.Va. 375; Ballard v. 
Ballard, 25 W.Va. 470. 


[a] Evidence sufficient to show re- 
scission by agreement. Brownfield v. 
Brownfield, 25 A. 92, 151 Pa. 565 (con- 
duct of parties). 


[b] Evidence insufficient to show 
rescission by agreement.—Pipkin v. 
Allen, 24 Mo. 520 (testimony that per- 
sonalty supposed to have been given 
for land was afterward seen in the 
possession of the purchaser); Fee v. 
Sharkey, 44 A. 673, 59 N.J.Eq. 284 
[aff 45 A. 1091, 60 N.J.Eq. 446] (evi- 
dence of quarrels between the vendor 
and the purchaser, and alleged return 
of the purchase money). 


85. Mix v. White, 36 Ill. 484; Ely 
v. Jones, 168 P. 1102, 101 Kan. 572 
[quot Cyc]. 

[a] Evidence held insufficient to 
prove parol rescission.—(1) There is 
no rescission where the purchasers 
deliver the contract to one of the 
vendors and are told that the assent 
of the other is essential to their re- 
lease, and such assent is not given. 
Grunow v. Salter, 76 N.W. 325, 118 
Mich. 148. (2) A contract of sale of 
Jand was not necessarily rescinded 
because the vendor said that he would 
throw it up unless his claims were 
conceded and the vendee replied, ‘All 
right.” Nickerson v. Weld, 90 N.E. 
589, 204 Mass. 346. (3) Where de- 
fendant stated that he did not want 
the property and the vendor replied 
that he, the vendor, ‘‘must see about 


it,’ the conversation did not consti- 
tute a rescission of the contract. 
@7Donnell, vi. Brand) bb eNew. (154, 
85 Wis. 97. (4) Where one held land 
as owner under a written contract of 
purchase for seventeen years and un- 
til his death, paying a part of the 
purchase price each year, making 
valuable improvements, and paying 
the taxes, his heirs will not be ousted 
by tthe grantor on a claim of a parol 
rescission of the contract and of a 
tenancy, the terms of which are in- 
definite, and can only be gleaned from 
conflicting testimony. Carter v. 


Muns, 17 S.W. 445, 55 Ark. 73. (5)! 


The exacting of unpaid sums of the 
purchase money from an assignee of 
the contract, and the accepting of 
repayment of taxes upon the land is 
inconsistent with a claim on the part 
of the vendor that there was a mutual 
oral rescission of the contract. Bull 
v. Weisbrad, 170 N.W. 536, 185 Iowa 
318. (6) Where the parol evidence 
as to rescission was conflicting and in 
view of the fact that the vendor still 
held the bond for title, and that the 
purchaser was still in possession, the 
court declined to find that a rescission 
had been made. Hill v. Evans, 228 S. 
W. 381, 148 Ark. 654. 


86. Price v. May, 288 S.W. 919, 172 
Ark di 


87. Colburn v. Keyser, 123 S.E, 430, 
96 W.Va. 507. : 


88. Miller v. 
104 N.C. 389. 

[a] Yielding up of possession.— 
To make a parol rescission effectual 
as against the purchaser, there must 
be a yielding up of possession, or some 
other equally unequivocal act. 
Brownfield’s Ex’rs y. Brownfield, 25 A. 
92, 151 Pa. 565. 


89. Lauer v. Lee, 42 Pa. 165; Marsh 
v. Despard, 49 S.E. 24, 56 W.Va. 132; 
Cunningham v. Cunningham, 32 S.H. 
998; 46 W.Va. 1. 

90. Voss v. 
180 Minn. §8. 

[a] TIllustration.—A valid rescis- 
sion of the contract of sale was not 
affected by a supposed lease made by 
the purchaser, when the signature of 
the purchaser on the lease was ob- 
tained by fraud. Voss v. Scott, 230 
N.W. 262, 180 Minn. 88. 


91. Lowe v. Maxcy, 154 A. 187, 130 
Me. 517. 

92. Hutchins v. Da Costa, 60 N.W. 
427, 88 Wis. 371. 


Pierce, 10 S.B. 554, 


Scott, 230 N.W. 262, 


93. Garver v. McNulty, 39 Pa. 473. 

Promise to reconvey generally as 
within, the statute of frauds see 
Frauds, Statute of § 165. 


94. Cravener v. Bowser, 4 Pa. 259; 
Erwin v. Daniels, 79 S.W. 61, 34 Tex. 
Civ.App. 378. And see Goucher v. 
Martin, 9 Watts (Pa.) 106 (holding 
that the vendee of a partly performed 
contract cannot resell the property 
back to the vendor on _ different 
terms). 


95. See Frauds, Statute of § 150. 


96. Cal.—Gwin v. Calegaris, 73 P. 
851, 139 Cal. 384; Carter v. Fox, 103 
Pe OL0 tl) Calva pp net. 

Pe eae v. Ramsey, 


fae ee v. Decamp, 21 N.J.Eq. 


re ach ae v. White, 16 Ohio St. 


92 Ind. 


Pa.—In re Fink, 27 A. 724, 157 Pa. 
292; Brownfield v. Brownfield, 25 A. 
O2hel plaban ons 


R.I.—Dooley v. Stillson, 128 A. 217, 
46 R.I. 332, 52 A.L.R. 1505 [cit Cyc]. 


Tex.—Davis v. Cox, (Commn.App.) 
239 S.W. 917 [rev (Civ.App.) 229 S.W. 
987]; Evans v. Ashe, 108 S.W. 398, 
1190, 50 Tex.Civ.App. 54. 


W.Va.—Marsh v. Despard, 49 S.E. 
24, 56 W.Va. 132; Lowther Oil Co. v. 
Miller-Sibley Oil Co., 44 S.E. 433, 53 
W.Va. 501, 97 Am.S.R. 1027. 


pettenr aS v. O’Kelly, 22 Man. 


97. Gwynne y. Ramsey, 92 Ind. 
414; Brownfield v. Brownfield, 25 A. 
92, bd Pa. 565. 


98. Lewis v. White, 16 Ohio St. 
444; Weitzel v. Leyson, 121 N.W. 868, 
23 S.D. 367; Marsh v. Despard, 49 S.E. 
24, 56 W.Va. 132. 


fa] What amounts to rescission 
within rule.—(1) Where the vendor 
rescinds and sells the property, an as- 
sertion by the purchaser of a claim to 
the proceeds of the sale is a ratifica- 
tion of the rescission by the vendor. 
In; re.-Fink,’ -2,7. Ay 1724, 9157. Pas 292: 
(2) The filing of a suit to quiet title 
and a service of notice upon the ten- 
ants to pay the rent to the vendor 
warrants a finding that the contract 
was rescinded. lLaffoon v. Collins, 300 
Ps 808) 212 -Calev50% (@)im AO salevor 
the land to another after purchaser 
stopped payment on his check for the 
purchase money shows mutual rescis- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Mutual default. 


contract by mutual consent will be 


sion of the contract. Model Plan 
Finance Corporation vy. Dempsey, 160 
A. 537, 109 N.J.Law 269 [aff 138 A. 
696, 5 N.J.Mise. 923]. (4) Where, in 
an action by a purchaser for the re- 
covery of payments made on _ the 
ground that the contract has been 
rescinded, the vendor files an answer 
alleging that the property in question 
has been taken under right of emi- 
nent domain, he thereby in effect con- 
sents to the rescission, and the pur- 
chaser is entitled ‘to recover his pay- 
ments. Hunt v. Inner Harbor Land 
Col) 24 P. 998," 61s Cal-App. 271." 4¢5) 
Failure to give notice of forfeiture 
unless payment is made within a pre- 
scribed time will amount to a mutual 


rescission of the contract. Epplett v. 
Empire. Inv. Co., 194 P. 700, 99 Or. 
533 [reh den 194 P. 461]. (6) Where 


a vendee is in default as to payment, 
and the vendor is in default because 
he cannot give a perfect title on ac- 
count of the existence of a highway 
over the land, the demanding of pos- 
session by the vendor and the sur- 
rending thereof by the vendee amount 
to a mutual rescission of the contract. 
Prentice v. Erskine, 129 P. 585, 164 
Cal. 446. (7) When seller under con- 
tract of sale returned deposit to buy- 
er, and latter accepted it, it is a rea- 
sonable inference that they waived 
their rights under agreement, and in- 
tended that it should no longer be of 
any binding force. Flaherty v. Gold- 
inger, 144 N.E. 374, 249 Mass. 564. 
(8) Where the purchaser notified the 
vendor that he rescinded the contract 
because of the vendor’s inability to 
convey a perfect title, failure of the 
vendor for two months to make any 
effort to perfect the title is an assent 
to the rescission. Tewis v. White, 16 
Ohio St. 444. (9) Upon vendor’s 
failure to convey title at the time of 
performance, the purchaser’s acquies- 
cence in the repudiation and demand 
for a return of the purchase money 
constitutes a rescission of the con- 
tract. “Cartertve Fox, 103" PP 910; a1 
Cal.App. 67. (10) An acceptance by 
the vendor of a reconveyance of the 
property amounts to a rescission of 
the contract. Kenyon v. Mulert, 184 
TRO Dead On C.OnAc, Ooi AL failure 
of both parties to take an affirmative 
action to default the other will give 
rise to an inference of rescission. 
Pfaffiin v. Schmidt, 125 N.E. 431, 71 
Ind.App. 496; Silfvast v. Asplund, 
(Mont.) 20 P.(2d) 631. (12) Where 
the purchaser reconveys the land to 
the vendor under an agreement by the 
vendor to reconvey if the purchase 
money is paid, the reconveyance to 
the vendor constitutes a rescission of 
the original contract of sale. Thomp- 
son v. Elliott, 28 Ind. 55; Sizemore v. 
Morrow, 28 N.C. 54. (13) Where the 
deed and mortgage are surrendered 
to the vendor and destroyed, and by 
agreement with the purchaser a deed 
is made to a third person, such deed is 
good as against the purchaser. Law- 
rence v. Stratton, 6 Cush. (Mass.) 
163. (14) Where, shortly after a sale 
of land reserving a vendor’s lien for 
the purchase-price, the purchaser 
abandoned the land, and the vendor 
immediately took possession, and the 
purchaser’s administratrix did not 
claim any interest in the land as a 
part of his estate, nor did any of his 
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Where the vendor is unable to 
convey the property at the time stipulated or with- 
in a reasonable time thereafter, and the vendee does 
not waive such default, but neglects to tender per- 
formance on his own part far an unreasonable time, 
so that both are in default, the rescission of the 
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parties assented 
presumed.°° 


successors claim any interest for more 
than thirty-six years, it was held that 
it might properly be presumed that 
the vendor’s rescission of the sale and 
taking possession of the land were 
acquiesced in by the purchaser. 
Evans v. Ashe, 108 S.W. 398, 1190, 50 
Tex.Civ.App. 54. (15) <A failure to 
act under the contract for more than 
twenty years, and an acceptance by 
the purchaser of a lease to the prem- 
ises shows a rescission of the con- 
tract. Brownfield’s Ex’rs v. Brown- 
fields 25 TA 92) 151 Sart 565.0 126) 
Where a vendor is unable to make a 
deed at the time stipulated or within 
a reasonable time thereafter, and the 
vendee neglects to tender perform- 
ance on his part for an unreasonable 
time, the rescission of the contract 
will be presumed. Rogers v. Simpson, 
30 Ohio Cir.Ct. 103. 


[b] What does not amount to 
rescission, within rulie.—(1) Wherea 
purchaser accepts a parol lease of the 
land in ignorance of his rights under 
the contract, such act does not consti- 
tute a rescission. Erwin v. Daniels, 
79 S.W. 61, 84 Tex.Civ.App. 378. (2) 
A return of part of the consideration 
to the purchaser under an agreement 
that he should retain it and the land 
until litigation affecting the title was 
settled, does not show a rescission 
or cancellation of the conveyance. 
Little v. Mundell, 109 N.E. 227, 59 
Ind.App. 227. (3) There was no 
rescission by agreement, where, al- 
though, after vendor had been advised 
the purchaser would be unable to car- 
ry out his contract, vendor conveyed 
the land to his sister, there was no 
consideration for such conveyance, 
and she agreed to protect and carry 
out the contract; the vendor not hav- 
ing, by such conveyance, disabled 
himself from performing his contract. 
Pfaffin v. Schmidt, 125 N.E. 431, 71 
Ind.App. 496. (4) Original contract 
of sale, whereby vendor executed 
bond for title and delivered possession 
of land, was not canceled or rescinded 
by fact that vendor became transferee 
of purchaser’s rent contract. I. M. 
Scott & Co. v. Ward, 98 S.H. 412, 23 
Ga.App. 416. (5) The vendors’ with- 
drawal of collection of installments 
on contract from the customary bank 
and tthe bank’s return of check to pur- 
chaser’s asSignee with letter explain- 
ing collection had been withdrawn 
does not constitute a rescission of the 
contract. Laffoon v. Collins, 300 P. 
808, 212 Cal. 750. (6) <A transaction 
whereby the purchaser does not sur- 
render possession, and the vendor 
does not return the purchase money 
notes does not amount to a rescission 
of the contract of sale. Miles v. Hem- 
enway, LL Py 273, 59 Or. (318 —rev LLL 
P--696, 59 Or. 318]. 


99. Rogers v. Simpson, 31 Ohio Cir. 
CtErl03) il Ohic Cinet.N:S* 5612" See 
Baston v. Clifford, 68 Ill. 67, 18 Am.R. 
547; FKoxley v. Rich, 99 P. 666, 35 Utah 
162 (both recognizing rule); Spencer 
v. Davidson, 4 Sask.L: 172 (where, 
under such circumstances, the court 
restored the parties to the status 
quo). 

1. Cal.—Michaelian v. Elba Land 
Co., 245 P. 476, 76 Cal.App. 541. 


Tll.—Bannister v. Read, 6 Ill. 


92; 
Farson v. Shoger, 237 Ill.App. 341. 
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[§ 303] (2) Acquiescence of One Party in Aban- 
donment or Repudiation by Other. 
agreement to rescind may consist in an abandonment 
of! or repudiation of,? the contract by one of the 


The implied 


to or acquiesced in by the other; 


but to constitute rescission by mutual eonsent, both 
of these elements must be present.* 


Conduet on the 


Iowa.—First Nat. Bank v. Le Bar- 


ron, 208 N.W. 364, 201 Iowa 853; 
Pardoe v. Jones, 143 N.W. 405, 161 
Iowa 426. 


Mich.—Welch vy. Richards, 2 N.W. 
920, 41 Mich. 593; Truesdail v. Ward, 
24 Mich. 117. 


N.Y.—Mann v. Palmer, 3 Abb.Dec. 
162, 2 Keyes 177. 


ea oa v. Whittington, 72 N.C. 


Tex.—Williams v. McComb, 
App.) 163 S.W. 654. 


Utah.—Cutright v. Union Sav., etc, 
Co., 94 P., 984, 33 Utah 486, 14 Ann. 
Cas... 15; 


Wash.—McKay v. Meyer, 174 P. 13, 
103 Wash. 270. 


bp Mania Hanaal v. O’Kelly, 22 Man. 

[a] Wrongful declaration of for- 
feiture.—The purchaser may accept 
the vendor’s wrongful declaration of 
forfeiture as an abandonment of the 
contract, and recover payments as on 
mutual rescission. Calvert v. Joseph, 
257 P. 680, 32 N.M. 384. 


[b] Evidence held not to show 
rescission. — (1) Vendor’s delay in 
applying for ordinance vacating part 
of street, into which building on lot 
encroached, when time is not of the 
essence of the contract, is not consent 
to purchaser’s attempted rescission. 
Larkin v. Koether, 140 A. 920, 102 N.J. 
Eq. 329 [aff 137 A. 849, 101 N.J.Hq. 
176]. (2) Acquiescence by the pur- 
chaser is not shown when upon re- 
turn of the check for purchase money 
she made no further tender but insti- 
tuted within a few days a bill for spe- 
cific performance. Douglass v. Ran- 
som, 237 N.W. 260, 205 Wis. 439. 

[ec] Rule applied.—lIf the first pur- 
chaser consents to a sale of the prop- 
erty by the vendor, he cannot question 
the second purchaser’s title. Clayton 
v. Walton, 6 J.J.Marsh. (Ky.) 522; 
Gerault v. Anderson, 2 Bibb (Ky.) 
543; Cannon v. Smith, 1 N.Y.S. 313. 


2. Gaume v. Sheets, 183 P. 535, 181 
Cal A1ngr 


[a] Unfounded claim of right to 
rescind.—Where one party to a con- 
tract for sale of a farm and person- 
alty makes unfounded claim to right 
to rescind, and the other accepts, and 
a rescission is had, it is binding. Mil- 
ler v. Chinn, (Mo.App.) 223 S.Ww: 767. 


3. Hall v. Proctor, 191 N.W. 205, 
221 Mich. 400; Clark v. Neumann, 76 
N.W. 892, 56 Neb. 374; Faw v. Whit- 
tington, 72 N.C. 321; Orr yv. Rich, 172: 
261, 5 Utah 519. 

[a] Rule applied.—(1) If the ven- 
dor does not acquiesce in the abandon- 
ment, and he and the purchaser sub- 
sequently treat the contract as in full 
force and effect, the contract is not 
rescinded. Clark v. Neumann, 76 N. 
W. 892, 56 Neb. 374. (2) Where ven- 
dee under contract for sale of land 
was at all times unable to perform 
his part of contract and persistently 
so declared but vendor did not assent 
to a rescission of contract and was 
ready, able, and willing to carry out 
its terms, there was no mutual rescis- 
sion. Whitmore v. Griffey, 203 N.W. 
244, 199 Lowa 1080. 


[b] Inability of purchaser to un- 
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part of both the vendor and the purchaser which is 
inconsistent with the continuance of the contract of 
sale constitutes rescission by abandonment.* Mere 
silence while a third person, under the direction of 
the vendor, destroys the deed, has been held not to 
be positive enough surrender of the purchasev’s rights 
under the contract.> Conduct which tends to show 
that the parties regarded the contract as still in full 
force and effect negatives the inference of abandon- 
ment which might otherwise be drawn from other 
acts of the parties. A demand that the purchaser 
carry out his part of the contract or the vendor would 
declare a forfeiture is not an acquiescence in the 
purchaser’s abandonment.* 


Retaking of possession. Where the purchaser 
abandons possession and the vendor thereupon takes 
possession, it has been held, under some circumstane- 
es, to amount to a rescission of the contract,*® al- 
though abandonment by the purchaser and resump- 
tion of possession does not necessarily show mutual 
rescission,® as it has been held that under certain 
circumstances, such as a waiver of strict perform- 
ance,!° or where it is necessary for the vendor to 
take possession to protect the property,!! that such 
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was not a mutual rescission; and it has been held 
that, when the vendor thereafter leased the premises 


to another with the understanding that if the pur- | 


chaser returned he was to have possession, mutual 
rescission was not shown.t? Where the vendor 
thereafter sells the property, by this act thereby 
making performance on his part impossible, accord- 
ing to some authority, the vendor acquiesces in a 
rescission of the contract,!? but according to other 
authority, under such circumstances, the question 
whether or not there has been a mutual rescission is 
one for the jury to decide,'* and the fact of the 
sale alone is held not to amount to a rescission.+® 


[§ 304] d. Requisites and Validity of Agreement 
To Rescind. The new agreement must be founded 
on a valuable consideration,'® and if procured by 
the fraud of one of the parties is voidable.17 Re- 
scission and cancellation by mutual agreement may 


be invalidated by mistake of fact, but not by a - 


mistake as to the legal effect of facts known to both 
parties.7® 

Sufficiency of consideration. Ordinarily, a sur- 
render of their mutual rights under the contract is 
a sufficient consideration to support the rescission.? 


derstand English.—Where purchaser 
served quitclaim deed, releasing his 
interest in the land, upon vendor who 
was unable to read or understand the 
English language, and vendor within 
two days handed deed to his lawyer, 
who returned it to purchaser as soon 
as he could ascertain proper address, 
there was no acceptance of deed or 
acquiescence by vendor in rescission 
of contract. Rosenthal v. Silveira, 
184 P. 58, 42 Cal.App. 637. 


[ec] Evidence held to show that 
vendor did not assent to repudiation. 
—Seerup v. Goraczkowski, 199 N.W. 
94, 159 Minn. 364. 


4 Mann yv. Palmer, 3 Abb.Dec. (N. 
¥.) 162, 2 Keyes 177; Stather v. 
Dodier, 18 Que.K.B. 90. 


[a] Rule applied. — (1) Where 
purchaser defaults in payments and 
does nothing for four years to rein- 
state the contract, and vendor during 
such time sells to another, there is 
rescission. Handel vy. O’Kelly, 22 
Man. 562. (2) Where vendees sur- 
rendered possession to vendor’s as- 
signee, and notified him that they 
were unable to make further pay- 
ments, and asSignee accepted their 
offer of abandonment, and asked them 
to further signify cancellation of con- 
tract by returning their copy with 
statement on it that it was canceled 
by mutual consent, there was aban- 
donment and cancellation though ven- 
dees did not return their copy of con- 
tract. King v. Walrath, 145 N.E.. 94, 
313 Ill. 551. (3) Where purchaser 
rescinds and sues vendor for money 
paid and for value of improvements 
made, vendor by interposing counter- 
claim for rent, thus recognizing pur- 
chaser as tenant, assents to such 
rescission and terminates contract. 
Woodard v. Willamette Valley Ir- 
rigated Land Co., 173 P. 262, 89 Or. 10 
(4) Where the vendor has notified 
the purchaser of a forfeiture under 
the contract for nonpayment of pur- 
chase money, the vendee will lose his 
rights under the contract if he by 
his conduct leads the vendor to believe 
that he acquiesces in the forfeiture. 
Truesdail v. Ward, 24 Mich. 117. (5) 
Where purchasers informed vendor 
that they desired to rescind, vendor, 
by voluntarily moving purchasers off 


premises, assuming exclusive posses- 
sion thereof, and returning notes, ac- 
quiesced in rescission. Connelly v. 
Malloy, 180 P. 469, 106 Wash. 464. 
(6) A purchaser loses his rights un- 
der a contract when he withdraws his 
deposit, and the vendor resells the 
land. Dobson vy. Zimmerman, 118 S. 
W. 2386, 55 Tex.Civ.App. 394. CB) 
Under a contract for the sale of land, 
where a vendor is unable to make 
title at the time stipulated or within a 
reasonable time thereafter, and the 
vendee neglects to tender performance 
on his part within a reasonable time, 
the rescission of the contract may be 
presumed by mutual consent. Rog- 


ers v. Simpson, 11 Ohio Cir.Ct.N.S. 
561, 

5. Boone v. Drake, 13 S.E. 724, 109 
NECA T9. 


6. See cases cited infra this note. 


[a] Rule applied.—An abandon- 
ment or forfeiture will not be de- 
clared where the purchaser makes 
default in his payments, but after- 
ward pays large amounts on the pur- 
chase price, which are _ accepted. 
Smith v. Profitt, 1 S.E. 67, 82 Va. 832. 


7. Heden v. Point Reyes Land Co., 
oe PY 445 185-Caly 120. 


Ga.—Johnson v. People’s Bank, 
137 S.E. 104, 33 Ga.App. 570. 


N.J.—Model Plan Finance Corpora- 
tion v. Dempsey, 188 A. 696, 5 N.J. 
Misc. 923. 


N.Y¥.—Dearborn v. Cross, 7 Cow. 48. 


N.D.—C. A. Finch Lumber Co. v. 
Weishaar, 215 N.W. 155, 55 N.D. 695. 


Pa.—Emery v. De Golier, 12 A. 152, 
ne Pa. 158; Bane v. Sutton, 3 Pennyp. 
9. 


Utah.—kK. P. Min. Co. v. Jacobson, 
83. P., 728, 30 Utah 115, 4 L.R.A.N.S. 
Tob. 


Vt.—Henry v. Martin, 39 Vt. 42. 


9. Miller v. Fletcher Savings & 
Trust Co., 133 N.E. 174, 78 Ind.App. 
183; McLain v. Smith, 202 N.W. 239, 
201 Iowa 89; McGuckin v. Harvey, 225 
N.W. 19, 177 Minn. 208. 


[a] Abandonment of possession by 
purchasers under a land contract and 
resumption thereof by the seller, 
while not in itself amounting to a 


rescission, is a circumstance to be 
considered by the jury in determining 
whether a rescission in fact had been 
made. Hall v. Proctor, 191 N.W. 205, 
221 Mich. 400. 

10. McLain v. Smith, 202 N.W. 293, 
201 Iowa 89. 


1l. gl anes v. Ward, 190 P. 1105, 96 
Or. 66 


12. peter v. Muri, 
73 Mont. 339. 


13. Dantzeiser v. Cook, 40 Ind. 65; 
First Nat. Bank y. Le Barron, 208 N. 
W. 364, 201 Iowa 853. 


237 P. 209, 


14. Dooley v. Stillson, 128 A. 217, 
46 RI. 332, 52 A.L.R. 1505. 

15. Dooley v. Stillson, supra. 

16. Osborn v. Osborn, 263 S.W. 738, 


204 Ky. 144; Mathis v. Martin, 228 
S.W. 431, 190 Ky. 728 [cit Cyc]; Jose 
v. Aufderheide, 293 S.W. 476, 222 Mo. 
App. 524. 


17. Simmons v. Henderson, 93 So. 
624, 207 Ala. 692; Trigg v. Read, 6 
Humphr. (Tenn.) 529, 42 Am.D. 447. 


[a] Illustration. — Where mort- 
gagee purchasing at foreclosure sale 
contracted to sell property to mort- 
gagor’s wife and son subject to right 
of redemption, a cancellation of the 
contract obtained by mortgagee’s 
representing that a second mortgagee 
had redeemed, when in fact he had 
merely contracted to purchase, did 
not cancel the contract, and it was 
still valid and binding between the 
parties. Simmons v. Henderson, 93 
So. 624, 207 Ala. 692. 


[b] Withholding information as to 
validity of title—Where a vendor ob- 
tained the rescission of a contract of 
sale, by withholding from the pur- 
chaser information of the validity of 
his title, this was fraud, and the con- 
tract of rescission was void. Trigg 
v. Read, 5 Humphr. (Tenn.) 529, 42 
Am.D. 447. 


{[c] Transaction held not to be 
fraudulent.—Schnaubert v. Tippett, 29 
F.(2da) 230. 

18. Berenbroick v. St. Luke’s Hos- 
pital). 48. NexCSs) 363)" 23) Appiplvs 
339 [aff 49 N.E. 1098, 155 N.Y. 655]. 


19. Messer Real Estate & Ins. Co. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Thus, a surrender of the contract,?° or surrender of 
the contract and possession by the purchaser?! is a 
sufficient consideration for the vendor’s agreement 
to rescind and return the purchase money, and a re- 
lease of one is a sufficient consideration for the re- 
lease ofthe other.22_ A subsequent agreement chang- 
ing the contract of sale to one of rent has been held 
to be supported by the original consideration for 


the contract.23 


‘[§ 305] e. Effect of Rescission.?4 
tract for the sale of land is rescinded by mutual 
consent, the rights of the parties under the contract 


v. Ruff, 64 So. 51, 185 Ala. 236; Ely v. 
Jones, 168 P. 1102, 101 Kan. 572. 


20. Kvello v. Taylor, 63 N.W. 889, 
5 N.D. 76; Hutchins v. Da Costa, 60 
N.W. 427, 88 Wis. 371. 


21. Idaho.—King v. 
P. 292, 20 Idaho 223. 


: Iowa.—Wood vy. Whitton, 19 N.W. 
907, 23 N.W. 675, 66 Iowa 295. 


Kan.—Ely v. Jones, 168 P. 1102, 101 
Kan. 572. 

Mo.—Facendini v. Hillman, (App.) 
298 S.W. 1073. 

Tex.—McKinney v. ©. F. Rowson 
& Co., (Civ.App.) 146 S.W. 643; Mayes 
v. Miller, (Civ.App.) 118 S.W. 725. 

22. Osborn v. Osborn, (Ky.) 263 S. 
W. 7388; Wood v. James, 106 A. 566, 
93 Vit: 36. 


[a] Mutual agreement between 
vendor and purchaser to cancel con- 
tract is a sufficient consideration for 
its abandonment. Haberman v. Sa- 
wall, 237 P. 776, 72 Cal.App. 576. 

[b] Cancellation of vendor’s lien 
note before expiration of period of 
limitation is a sufficient consideration 
for reconveyance of land to vendor. 
Hoard v. McFarland, (Tex.Civ.App.) 
229 S.W. 687. 

[c] Release of purchaser from ob- 
ligation to pay.—The fact that the 
vendee of land, who had ‘given notes 
for the purchase price, would be re- 
lieved of his obligation, was a suffi- 
cient consideration, if any was re- 
quired, for execution by him of power 
authorizing vendor to sell land to an- 
other. Wells v. Derrickson, 211 S.W. 
773, 184 Ky. 384. 

23. Withrow’s Px’x v. Porter, 109 
S.E. 441, 131,Va. 623. 

24, Cross references: 

As ground for recovery of purchase 

money paid see infra § 1560. 

Effect of rescission by purchaser see 

infra §§ 505-513. 

Effect of rescission by vendor 

infra §§ 411-422. 

Effect on rights of third parties see 

infra §§ 837, 849. f 
Mutual rescission as waiver of ven- 

dor’s lien see infra § 1158. 

25. Ottow v. Friese, 129 N.W. 503, 
20 N.D. 86; Stinson v. Sneed, (Tex. 
Civ.App.) 163 S.W. 989. 

26. Ark.—McMillan v. Morgan, 118 
S.W. 407, 90 Ark. 190. 

Jll.— Vider v. Ferguson, 88 Ill.App. 
136. 

Mich.—Ives v. Lansingburgh Bank, 
12 Mich. 361. 

Minn.—Moorhead Inv. Co. v. Carl- 
son, 224 N.W. 842, 177 Minn. 174. 


N.Y.—Graves v. White, 87 N.Y. 465; 


Seebeck, 118 


see 


Dearborn v. Cross, 7 Cow. 48; Lee v. 
Hunter, 1 Paige 519. 
Tex.—Stinson v. Sneed, (Civ.App.) 


163 S.W. 989; Hill v. Hoeldtke, 117 S. 
W. 217, 54 Tex.Civ.App. 201. 


Man.—Miller v. Sutton, 15 West. 
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Where a con- 


L.R. 206. 

[a] Bule applied.—(1) Where a 
former contract of sale of land pro- 
vided for a retention of cash payment 
as liquidated damages, but a subse- 
quent contract abrogating the first 
did not entitle sellers to retain the 
cash payment as liquidated damages, 
there was no contractual provision 
pursuant to which sellers could retain 
the cash payment as damages. Sav- 
age v. Shields, 293 F. 863. (2) Where 
the vendor expressly consented to 
rescission of land sale contract, he 
was not entitled to recoup loss in pur- 
chase incurred in subsequent sale of 
Jand to another. Greer v. Morris, 128 
S.E. 204, 34 Ga.App. 75. 


[b] Mistake as to land conveyed.— 
Where the sale of land was rescinded 
by agreement of 'the parties on the 
discovery that by mutual mistake the 
land described in the deed was not 
the land intended to be conveyed, the 
purchaser cannot afterward claim any 
interest in the land actually described. 
McMillan v. Morgan, 118 S.W. 407, 90 
Ark, 190. 

[ec] Relief from penalties. — A 
rescission of the contract by mutual 
consent relieves each party from lia- 
bility for a penalty in which each 
party was reciprocally bound for 
faithful performance. Campbell v. 
Bealor, 3 Bibb (Ky.) 300. 


27. I1).—Robison v. Barlow, 67 N. 
BE. 776, 203 Ill. 287; Lusher v. Loeffler, 
60 N.H. 85, 190 Ill. 150. 

Iowa.—Henderson v. 
W. 716, 124 Iowa 163. 

La.—McMillan vy. Lorimer, 113 So. 
812, 164 La. 185; Marsh v. Lorimer, 
113 So. 808, 164 La. 175; Shields v. 
Bain, 120 So. 113, 9 La.App. 267. 

N.J.—Stoutenburgh v. Tompkins, 9 
N.J.Eq. 332. See Huffman v. Hummer, 
18 N.J.Eq. 83 (recognizing that where 
a party has discharged a contract 
equity will not grant specific per- 
formance of the contract). 

N.C.—Holden vy. Purefoy, 
848, 108 N.C. 163. 

N.D.—Mahon y. Leech, 90 N.W. 807, 
NSD 81. 

Or.—Mascall v. Erikson, 283 P. 2, 
131,.Or, 509. 

Pa.—Washabaugh v. Stauffer, 
Pa, "497% 

R.I.—Dooley v. ieee 128 A. 21%, 
46 R.I. 332,52 A.L.R. 150 

Vt.—Smead v. asad 
1005; *8's Vt.O1, 

Va.—Withrow’s Ex’x v. Porter, 109 
S.E. 441, 131 Va. 623. 

Eng.—Robinson v. Page, 3 Eng.Ch. 
114, 38 Reprint 519. 

Sask.—Battell v. Hudson’s Bay Co., 
1 Sask.L. 169. 

28. I1l.—Vider y. Ferguson, 88 Ill. 
App. 136. 

Iowa.—Converse v. Elliott, 205 N. 
W. 867, 200 Iowa 1023; Wright v. 
Swigart, 154 N.W. 938, 172 Iowa 743; 


Beatty, 99 N. 


12 S.E. 


*81 
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are extinguished.?5 
thereon,*® or compel specific performance.?* 
a contract for the purchase of land has been rescind- 
ed by mutual consent, the parties should be restored 
as nearly as possible to the status quo.?® 
been held that the vendor acquires the equitable in- 
terest owned by the purchaser, and of course re- 
tains the legal interest formerly owned by him- 
the vendor cannot, after such rescission, 
maintain an action for the purchase price,®° or upon 
notes given for purchase money,*! but a failure 
to return the purchase money notes will not in- 
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Neither can base any claim 
Where 


It has 


Reiger v. Turley, 131 N.W. 866, 151 
Iowa 491. . 
Mont.—St. Onge v. Blakely, 245 P. 
532, 76 Mont. 1; Hollingsworth v. 
Ruckman, 232 P. 180, 72 Mont. 147. 


N.Y.—Battle v. Rochester City 
Bank, 3 N.Y. 88. 

Orolsen. Vv. © Pixler, 6), Bs(2a)iizey 
138 Or. 250; Miles v. Hemenway, 117 
PV 2i3; 59 Or. 318 [rev 111 P. 696, 59 
Or. 318]. 


Pa.—Lieberman v. Har Nebo Ceme- 
tery Co., 82 Pa.Super. 178. 


R.I.—Dooley v. Stillson, 128 A. 217, 
46 R.I. 332, 52 A.L.R. 1505. 


Vt.—Wood v. James, 106 A. 566, 
93 Vt136. 


Wash.—Connelly vy. Malloy, 180 P. 
469, 106 Wash. 464. 


Wis.—Leis v. Van Dyke, 193 N.W. 
975, 181 Wis. 27. 


“A rescission contemplates not 
only the destruction of a contract, but 
also the restoration of the parties to 
their former estate or situation.” 
Miles v. Hemenway, 117 P. 273, 274, 
Bee 318. [reve Tl? PB. 6965 "59 Or: 


29. Neuforth v. Hall, 51 P. 573, 6 
Kan.App. 902. See Scott v. Irving, 
(Sask.) [1927] 3 Dom.L.R. 35 (holding 
that property in chattels included in 
sale also revert back to the vendor 
upon rescission of the contract). 


[a] Any equitable interest which 
purchaser had in land is discharged. 
Davis v. Willis, 10 N.Y.S. 883, 57 Hun 
ae McDougald v. Graham, 75 N.C. 


[b] Rule applied.—The vendor is 
free to convey to a third person, with- 
out any reference to the interests of 
the purchaser. McDougald v. Graham, 
ee 310; Love v. Belk, 36 N.C. 


{c] In Texas (1) the rule as set 
out is followed where the rights of 
third persons do not _ intervene. 
Rowan v. Barfoot, (Civ.App.) 54 S.W. 
(2a) 830; Hunter v. Hale, (Civ. App.) 
233 S.W. 1005. (2) But a rescission 
of a contract for the sale of land be- 
tween the vendor and vendee will not 
affect the rights of a third party who 
has acquired the equity of redemp- 
tion before the rescission. Levy v. 
Persons, 131 S.W. 496, 62 Tex.Civ. pees 
419. Q@) However, it has also been 
held in this jurisdiction that accept- 
ance by the vendor of a deed of con- 
veyance from purchaser on purchas- 
er’s default did not create new title in 
the vendor, whereby a subvendee of 
the mineral rights was deprived of his 
rights. Yettiy v; . Houston Farms 
Development Co., (Civ.App.) 41 S.W. 
(2d) 305. 


30. Kenyon v. Mulert, 184 F. 825, 
107 C.C.A. 63; Prentice y. Erskine, 
129 P. 585, 164 Cal. 446; Ives v. Lan- 
singburgh Bank, 12 Mich. 361; C. A. 
Finch Lumber Co. v. Weishaar, 215 
N.W: 155, 55 IN-D. 696. 


sl. C. A. Finch Lumber Co. v. 
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validate the rescission.*2 The vendor is entitled to 
possession of the property if it has not already been 
restored to him,** and a reasonable compensation 
for the use thereof,** or an equitable accounting for 
benefits reeeived by the purchaser from the use 
thereof,?® together with recoupment damages be- 
cause of the rescission.*° Ordinarily, in the absence 
of an agreement to the contrary in the contract of 
rescission,?? when there is a mutual rescission and 
nothing more,**® the purchaser is entitled to a return 
of the purchase money®® with interest,*® particu- 
larly where the rescission agreement provides for 
such a refund,*! and disbursements for taxes,*? to- 
gether with the reasonable value of permanent im- 
provements made by him thereon;** irrespective 
whether or not the purchaser was in default at the 
time of rescission,** and the fact that the contract 
of sale provided for a forfeiture in ease of a de- 
fault.4® The value of the improvements is to be 
estimated by the extent to which they have enhanced 
the value of the land.*® 


Effect of particular agreements. The parties are 
bound by the terms of an enforeeable contract of 
rescission made between them,*’ and one party can- 
not repudiate the consideration paid another for an 
agreement to rescind.4® Where the contract of sale 
provides that upon reéntry of the vendor the pur- 
chaser is to be paid for all improvements he has 
made, it has been held that he is to be paid what they 
cost him and not merely the enhanced value of the 


land.t® Where the purchaser’s premise to pay in- 

Weishaar, supra; Earley v. France, | 774, 95 Cal. 572; 

172° N.W. 738, 42 N.D. 52: 280, 84eCal. 
@2. Carter v. Miller, 283 P. 470, 


155 Wash. 14. 101 Cal.App.« 


33. Fowler v. Dieleman, 185 N.W. 
79, 192 Iowa 563; Connelly v. Malloy, 
180 P. 469, 106 Wash. 464. 

[a] Vendee cannot keep posses- 


sion, either in whole or in part, eee 
By 


ue caseion: Gregory v. Keenan, 2 HON tee re leeu 
34. Ill.—Vider v. Ferguson, 88 Il. s » 151 Iowa 
App. 136. ie ee 
eal McLain WA Smith, 202 NW ee 


239, 201 Iowa 89; Converse v. Elliott, 


205 N.W. 867, 200 Iowa 1023. 205, 44 Mich. 157. 
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728 (recognizing rule). 
Ind.—Dantzeiser v. 


Iowa.—Converse v. Elliott, 205 N. 
W. 867, 200 Towa 1023 
Smith, 202 N.W. 239, 
Wright v. Swigart, 154 N.W. 938, 172 


Ky.—Rhodes vy. Stone, 76 S.W. 538, 


Mich.—Davis v. Strobridge, 6 N.W. 
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stallments on the purchase price and the vendor’s 
promise to repay installments already paid in case 
of a rescission by the purchaser are independent 
covenants, the vendor is liable for the return of the 
purchase money paid although the purchaser is in 
arrears on some of the installments;°° but, if ac- 
cording ‘to the contract, upon rescission, the vendor 
is to return the cash consideration but is permitted 
to keep the amount of installments paid, the pur- 
chaser upon rescission must pay the vendor all 
installments due at that time.°! Where it is agreed 
that a contract for the sale of land shall be rescinded 
on payment by the vendor of a certain sum, the fact 
that an action has been brought to divest the pur- 
chaser’s equitable estate in the land does not inter- 
fere with his claim for compensation for improve- 
ments under the agreement to rescind.®? A vendor, 
after a parol agreement to rescind a written con- 
tract for the sale of land, on condition of the pur- 
chaser’s returning the same to him, may, on his re- 
fusal to do so, either declare a forfeiture or hold 
him still hable.6? Where the owner of land con- 
veys it on an agreement by the grantee to sell the 
same and account for the proceeds, and, upon a sale 
by the grantee, ratifies the same by surrendering 
possession to the latter’s purchaser, his rights are 
not affected by a rescission, without his consent, of 
the sale by the grantee and his purchaser.°* 


Assumption of mortgage. The rescission of a 
contract executory in form wherein the purchaser 
agreed to assume a mortgage on the premises has 


Agee: v. Folger, 24|v. Malloy, 180 P. 469, 106 Wash. 464. 
See Anderson y. Berger, 282 P. 416, 


=U8 AmsSak. thir. 41. Hay v. Casey, 


Cal.App. 570. 

42. McConathy v. Lanhais, 76 S. 
Wis.) Disb, lallG. Kev e735 ee Ky.L. Ny dibe 
But see Thompson y. Biliott, 28 Ind. 
55 (holding that, where the contract 
is rescinded by mutual consent and 
without agreement as to taxes, the 
purchaser cannot recover for taxes 
y aid by him while in possession). 
43. Davis v. Strobridge, 6 N.W. 
205, 44 Mich. 157. : 
44, Shively v. Semi-Tropic Land, 


ete. Co, sen. 848).99 Cals 250. Phelps 
v. Brown, 30 P. 774, 95 Cal. 572. 


L5SMPEV (26) 430 


Cook, 40 Ind. 


; McLain’ v. 
201 Iowa 89; 


Turley, 131 N. 


Mont.—Hollingsworth v. Ruckman 

N.C.—Smith v. Stewart, 83 N.C. S on a , 45. Shively v. Semi-Tropic Land, 

ees m § ie ray 72 Mont. 147. 3 ane Cor ean V9"Calk 259% Phelps 
Or-—Olson v. Pixlér, 6 P.(2a) 23, eb.—Lowry v. Robinson, Neb. | V. rown 774,995 Cal. 572. 

138 Or. 250. (Unoff.) 145, 91 N.W. 174. 46. Smith v. Stewart, 83 N.C. 406; 


Wis——Leis vy. Van, Dyker 198 Now. || yas ae 


975, 181 Wis. 27. 


35. Smead v. 
TODD 287) Wit. ae 


Lamphear, 86 A. 


Cir.€t, 103. 


[a] Purchaser must return rents 35 Utah 162 
collected from the property, less : : 
proper disbursements on account of Vt.—Smead v. 


repairs, taxes, insurance peas the like, | 1005, 87 Vt. 1 


Ohio.—Rogers v. Simpson, 31 Ohio 


Utah.—Foxley v. Rich, 99 P. 666, 48. 


Wash.—Connelly v. Malloy, 180 P. 50. 
464. 
(Sask.) 70 Dom.L. 51. 
it is stated that 
there is a distinction between 


Rhodes v. Stone, 16 SW.) 533, 25. Key. 

Lay 921. 469, 106 Wash. 
36. Connelly v. Malloy, 180 P. 469, See Orr v. Cook, 

106 Wash. 464. R. 707 (wherein 
{a] Damages held not to be exces- 


scission of the contract and a deter- 


Stewart, 83 


Lamphear, 


N.C. | Leis ee Dyke, 193 N.W. 97.5; 181 


Wis. 

47. Facendini v. 
App.) 298 S.W. 1078. 
Forrer v. John Davis & Co., 
159 P. 696, 92 Wash. 452. 


49. Inre Sutton, 49 A. 7 
1638. 


Hillman, (Mo. 


86 A. 76, 200 Pa. 


Marra v. Colaluca, 132 A. 6, 47 
R.T. 210. 
Marra v. Colaluca, supra. 


[a] YWlustration.—Seller of saloon, 


a re- 
: sued under contract providing for 


sive.—Connelly v. Malloy, 180 P. 469, 
106 Wash. 464. 


37. Steele v. Kluter, 214 N.W. 522, 
204 Iowa 158; Shields v. Bain, 120 So. 
TRG ACU a ORNS App. 267; Strang v. Person, 
185 P. 944, 108 Wash. 503. 


38. Strang v. Person, supra. 


839. Cal.—Tuso v. Green, 229 P, 
327, 194 Cal. 574; Gwin v. Calegaris, 
73 P. 851, 139 Cal. 384; Shively v. 
Semi-Tropic Land, etc., Co., 33 P. 848, 
99 Cal. 259; Phelps v. Brown, 30 P. 


mination of the contract, in that in 
the former the vendor requires pos- 
session and returns the purchase 
money, and in the latter the vendor 
stands upon his contract and retains 
the purchase money). 


Right of purchaser to maintain ac- 
tion to recover purchase money see 
infra §§ 1555-1635. 

49. Davis v. Strobridge, 6 N.W. 
205, 44 Mich. 157; Smead v. Lam- 
phear, 86 A. 1005, 87 Vt. 1; Connelly 


payment of part of purchase price in 
installments, and containing covenant 
for return of cash consideration, if 
national prohibition were declared, is 
entitled to installments due up to 
date of prohibition. Marra vy. Cola- 
luca; 132) Al 6,047" Rat.-20:0) 


52. Houston v. Sledge, 8 S.B. 145, 
LOL INC." 64072" TE REAG E487 


53. Jevne v. Osgood, 57 Til. 340. 


54. Pelley v. Weller, 44 N.W. 346, 
79 Iowa 142. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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been held not to leave the purchaser liable to the 
mortgagee on the assumption contained in the con- 
tract.°* 


[§ 306] f. Rescission of Contract of Rescission. 
While it is possible for the parties to a contract of 
rescission to rescind the same by a subsequent agree- 
ment, the contract relied upon as establishing such 
agreement must be clear and conclusive.°® After a 
contract has been rescinded, it can only be revived 
by mutual assent of the parties.°? The failure of 
a substituted agreement will not revive a rescinded 
agreement.®® As the effect of a rescission of a 
contract for sale of land is to restore the parties 
to their original positions,®® it has been held that 
a subsequent parol agreement to return to the pro- 
visions of the original contract, in the absence of 
partial performance, was invalid;®° but a repudia- 
tion of the contract of rescission, acquiesced in by 
the other party, has been held to restore the orig- 
inal contract.6t Where the parties are informed as 
to the facts a mistake as to their legal effect is no 
ground for a rescission of a contract of rescission 
and cancellation.°2 An allowance in a new contract 
between the parties of a payment under a contract 
which had been rescinded has been held not to be 
a recognition of the former contract.** 

[§ 307] 3. Rescission or Forfeiture at Option of 
Parties without Default by Hither Party—a. At Op- 
tion of Vendor®4+—(1) In General. In the absence 
of statute to the contrary,®® a clause in a contract 


‘ease of a breach of contract.®® 


property, the repudiation of the new 
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for the sale of land reserving to the vendor the 
right to avoid the contract or repurchase the prop- 
erty, at his option is valid and enforceable,°*® but 
the intention of the parties to reserve such option 
must appear clearly.*7 Such intention is not in- 
ferred from a clause imposing a penalty upon the 
vendor in case he refuses to sell,®* nor does it arise 
from a provision setting out liquidated damages in 
Where the contract 
gives the vendor an option to avoid the contract in 
case he is unable to make title within a designated 
time, he is bound to use reasonable efforts to per- 
feet title, and cannot avail himself of inability to 
convey title to avoid the contract where such in- 
ability resulted solely from his own action.‘ The 
vendor in order to avail himself of an option to re- 
purchase, contained in the contract, must first make 
a tender of the price,?! within the time preseribed.'” 
Under a contract providing that the vendor could 
rescind the contract if he was unable to make title, 
it has been held that before the vendor can exercise 
such an option he must use all reasonable diligence 
to perfect the title to the land.7* An agreement made 
at the time of the execution of the contract that 
the vendor should have the right to repurchase can- 
not be established by parol.*# 


[§ 308] (2) Right To Rescind on Condition Re- 
served in Contract. An agreement that the vendor 
may rescind the contract if he is unable to make 
title is valid,7® but such may be waived by his sub- 


e 
and, if appended by a subsequent act 


vendor on the|to a sale, it is a resale or a promise 


55. Mann v. Woelk, 219 P. 274, 114 
Kan: +393. agreement by the 
[a] ©€hus where the vendor con- 


tracted to convey merchantable title, 
and the purchaser agreed to assume 
the mortgage on the land, but before 
the consummation of the contract the 
vendor was devested of title by sale 
under foreclosure, Whereupon the 
purchaser negotiated a new contract, 
taking title from the purchaser at 
foreclosure sale, the purchaser was 
not liable to the mortgagee on the 
assumption contained in the first con- 
tract. Mann v. Woelk, 219 P. 274, 
114 Kan. 393. 


56. See cases infra this note. 


[a] Rule applied.—Where one in 
possession of land under a contract 
of sale agreed to surrender it on non- 
payment of the purchase notes, the 
fact that he afterward placed the 
proper revenue stamps on the notes, 
at the instance of the holder of them, 
does not show an abrogation of the 
agreement to surrender. Walker v. 
Cole, (Tex.Civ.App.) 28 S.W. 1012, 27 
S.W. 882 [aff 34 S.W. 7138, 89 Tex. 323]. 

57. Woodard v. Willamette Valley 
Irrigated Land Co., 173 P. 262, 89 
Or, 1G: 

[a] Wendor’s offer to reinstate 
contract for sale of land after mutual 
cancellation, which was not accept- 
ed, was not waiver of cancellation. 
Carter v. Miller, 283 P. 470, 155 Wash. 
14. 


58. Lieberman v. Har Nebo Ceme- 
tery Co., 82 Pa.Super. 178. ; 


59. See § 305. 
60. Simpson v. Applegate, 17 P. 
237, 75 Cal. 342; Davis v. Parish, 


Litt.Sel.Cas. (Ky.) 153, 12 Am.D. 287. 


61. Robinson v. Peters, (Sask.) 
[1927] 3 Dom.L.R. 131. 


fa] Tlustration.—Where the ven- 
dor and vendee agreed to rescind the 
contract of sale and the vendee gave 
the vendor a quitclaim deed to the 


grounds that the quitclaim deed was 
not signed by the purchaser’s wife, 
to which repudiation the purchaser 
acquiesced, the original contract was 
reéstablished. Robinson v. Peters, 
(Sask.) [1927] 3 Dom.L.R. 131. 


62. Berenbroick v. St. Luke’s Hos- 
pital, 48: N.Y.S. 363, 23 App.Div. 339 
[aff 49 N.B. 1093, 155 N.Y. 655] (mis- 
take as to title). 


gee Farson v. Shoger, 237 Ill.App. 
64. Right of vendor to rescind aft- 
er default of,purchaser see infra §§ 
314-423. 
65. See statutory provisions. 


[a] In Saskatchewan under Act 
(1917, 1st Sess.) ¢ 31, providing that 
notwithstanding any provision to the 
contrary in the contract, all proceed- 
ings by a vendor to rescind a contract 
shall be had or taken by proceedings 
in a court of competent jurisdiction, 
it has been held: (1) That the court 
is not bound to cancel the contract if 
conditions exist which would have 
enabled the vendor to rescind the 
contract under its provisions, as the 
statute was designed to protect pur- 
chasers from conditions affixed in the 
contract by the vendor (Provincial 
Securities Co. v. Gratias, 12 Sask.L. 
155), (2) and an order giving subpur- 
chasers, with whom the vendor had 
no contractual relations, the right to 
redeem and fixing a time therefor was 
a proper exercise of discretion (Pro- 
oe Securities Co. v. Gratias, su- 
pra). 


66. Rohling v. Thole, 100 N.E. 138, 


256 Ill. 425; Schulte v. Stern, 4 Pa. 
Dist.&Co. 47. 
[a] Im Louisiana (1) there can be 


no reserved right of the vendor to re- 
scind the sale without a stipulation 
for the return of the price (Downes 
v. Seott, 3 La.Ann. 278), (2) and such 
stipulation must be in the act of sale, 


to sell (Glover v. Abney, 106 So. 735, 


160: La. 175; Pitts v. Gewis, az 
Ann. 552). 
eee See cases cited infra notes 68, 


68. Wilson v. Fairchild, 47 N.W. 
642, 45 Minn. 203. 


69. Avon-by-the-Sea Land Imp. 
Co. v. Thompson, 46 A. 946, 60 N.J. 
Eq. 207. 

70. Sykes 
Xt NOR OREN 705 


[a] For example a vendor cannot 
avoid his contract under such a pro- 
vision when he has instituted a suit 
to set aside prior tax-sales of the 
land, instead of redeeming from the 
same when in the nature of things 
such suit could not be finally deter- 
mined within the time fixed for mak- 
ing conveyance. Sykes v. Robbins; 
1255". 433,560 C:C-A., 2:75: 


71. Neiman v. Schuster, 
App.) 43 S.W. 1075. 


v. Robbins, 125 F. 433, 


(Tex.Civ. 


_ [a] Wender held sufficient.—Rohl- 
oe Vv.» Lhole; 100. NE. 138, 256% Lae 
oO. 
72. Hall v.-Lee, 6 Ky.Op. 366. 
73. Bibb v. Wilson, 31 Miss. 624. 
[a] Where vendor intentionally 


neglects to perform, provision for re- 
fund of deposit and termination of 
obligations does not relieve vendor 
from performing. Margolis v. Tar- 
utz, 164 N.E. 451, 265 Mass. 540. 


74. Hoopes v. Bailey, 28 Miss. 328. 


75. J.J. Newberry Co. v. Shannon, 
167 N.E. 292, 268 Mass. 116, 63 A.L.R. 
133; Scheckner v. Broad Development 
Co., 230 N.Y.S. 537, 182 Misc. 860 [rev 
223 N.Y.S. 299, 129 Mise. 903]; S. G, 
Carter & Co. v. Harrell & Walker, 118 
S.W. 1139, 55 Tex.Civ.App. 268. 


[a] Waiver.—Where a contract to 


convey provided that, if vendor could 
not deliver a satisfactory deed, the 
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sequent agreement to remove defects in title.7® Un- 
der a provision in the contract providing that the 
vendor will be given the option of rescinding the 
contract if objection is made by the purchaser to the 
details or conditions of the same and the vendor is 
not willing to take the necessary steps to obviate such 
objections, it has been held that such an option giv- 
en the vendor is not subject to any right of the pur- 
chaser to insist on specific performance with com- 
pensation for the unanswerable defect,”* even though 
the defect affects only a small part of the land.7’ 
However, such a provision has been held to apply 
only where the vendor has acted in good faith,*® 
and a vendor, who has knowingly or recklessly made 
some material representation so that he cannot com- 
ply with the contract is not entitled to rescind the 
contract,5° but where an untrue statement is made 
under the bona fide belief it is true and\there exists 
some substantial ground for such belief it has been 
held that the vendor may rescind.*! Such right 
may be exercised even after suit by the purchaser 
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for return of his deposit,8? but a further provision 


that the vendor upon rescission is to return to the 
purchaser his deposit but without “compensation or 
payment whatever,” does not deprive the court of 
jurisdiction to order the vendor to pay the costs of 
a litigation pending at the date of rescission.*? 


[§ 309] b. At Option of Purchaser—(1) In Gen- 
eral, A clause in a contract for the sale of land 
giving to the purchaser the option of avoiding the 
contract is valid and will be upheld,’* when not un- 
conscionable or tainted with fraud.2> However, an 
intention to give such an option must clearly ap- 
pear, as for instance, a clause avoiding the contract 
for default in performance by the purchaser means 
at the option of the vendor, and it confers no right 
on the purchaser to avoid the contract because of 
his own failure or neglect.§® Conditions imposed on 
the exercise of the option by the contract conferring 
it should be substantially met,®* as for instance, mak- 
ing the election to exercise the option within the 
time specified in the contract,®* giving adequate no- 


earnest money should be returned, 
and all parties should be relieved 
from further liability, but vendor, 
after discovering that he was owner 
in fee of only one half the property 
and tenant by the curtesy of the oth- 
er half, brought a partition suit to ob- 
tain confirmation of the sale, praying 
for an adjudication of all rights in- 
cluding those under the contract, and 
the decree therein allowed commis- 
sion to the agent making the sale, and 
all parties considered the contract ip 
full force until an upset bid for a 
higher price was received, the termi- 
nation clause of the contract was 
waived. Robinson v. Shepherd, 120 
S.E. 265, 1387 Va. 687. 

76. J. J. Newberry Co. v. Shannon, 
167 N.B. 292, 268 Mass. 116, 63 A.L.R. 
133. 

77. Louch v. Pope Ave, Land Co., 
(Can.) [1928] 3 Dom.L.R. 620. 


78. Louch v. Pope Ave. Land Co., 
(Can.) [1928] 3 Dom.L.R. 620. 


79. In re Deighton, [1898] 1 Ch. 
458; Harley v. Ray, 19 Ont.W.N. 203. 


[a] Wendor held to have acted in 
good faith.—Jewer v. Thompson, 3 
Dom.L.R. 628, 3 Ont.W.N. 1122, 22 
Ont.W.R. 610. 

80. In re Des Reaux and Setch- 
field’s Contract, [1926] Ch. 178; In 
re Jackson, [1905] 1 Ch. 603 [dist 
Mawson v. Fletcher, L.R. 6 Ch. 91 (on 
the ground the question whether or 
not the vendor owned mineral rights 
would involve long and expensive lit- 
igation, while in the present case the 
vendor knew he had no title to min- 
eral rights)]; Bowman v. Hyland, 8 
Ch.D. 588; In re Milner and Organ’s 
Contract, 89 L.J.Ch. 315. 


[a] hus a vendor of land who 
had no title, and who, when he enter- 
ed into the contract was aware of 
that fact, has been held to have acted 
recklessly and unreasonably, and not 
to be entitled to rescind the contract. 
In re Des Reaux and Setchfield’s Con- 
tract, ©(1926] Ch. 178. 


81. Merrett v. Schuster, [1920] 2 


Ch. 240; In re Milner and Organ’s 
Contract, 89 L.J.Ch. 315. 
fa] Whus, where vendors having 


contracted to sell as trustees dis- 
covered they were unable to do so on 
the construction of the will and of- 
fered to convey as legal personal rep- 


resentatives, which was declined, it 
has been held that they could rescind 
the contract. In re Milner and Or- 
gan’s Contract, 89 L.J.Ch. 315. 


Seo Isaac v. Towell, [1898] 2 Ch. 


83. In re Spindler, [1901] 1 Ch. 
908; Duddell v. Simpson, L.R. 2 Ch. 
LOZ) s36-eLide Cha. 20: 


8&4 Hale v. Pendergrast, 
833, 42 €al.App. 104; Clark v.. Har- 
mer, 9 App.D.C. 1; Munn v. Vigeon 
(No. 2), 4 Dom.L.R. 341, 22 Ont.W.R. 
736, 3 Ont.W.N. 1532; Evans v. Ham- 
ilton, (Sask.) 67 Dom.L.R. 521. 


fa] Sale or lease.—On a contract 
for the sale of lands, the parties may, 
by express stipulation, agree that the 
contract shall, on default being made 
in the payment of the purchase mon- 
ey, be treated as a lease; the option 
being reserved to the purchaser in 
the first instance, and, on default by 
him, passing to the vendor. Drum vy. 
Harrison, 3 So. 769, 83 Ala. 388. 


[b] Contract held to give option 
to rescind.—A positive agreement on 
the part of the vendor to resell the 
property at a certain price upon no- 
tice from the purchaser gives the 
purchaser, if he should so conclude, 
the right to be rid of the land, and 
the fact that the vendor is unable at 
the time to resell the property is im- 
material. Hokanson v. Western Em- 
pire Land Co., 155 N.W. 1048, 132 
Minn. 74, L.R.A.1917C 761. 


[ce] Evidence held to show ven- 
dor’s refusal to repurchase.—Dean vy. 
Hawes, 157 P. 558, 29 Cal.App. 689. 


[d] Evidence of exercise of option 
held sufficient.—Dixson v. C. BE. John- 
son Realty Co., 168 S.E. 827, 204 N.C. 
521. 


85. Meagher v. Hoyle, 54 N.E. 347, 
173 Mass. 577. 


86. See infra §§ 462, 463. 

87. Addison v. Felix, 38 Philippine 
404. 

88. Curtis v. Sexton, 125 S.W. 806, 
142 Mo.App. 179. 


[a] Reason for rule.—‘‘Otherwise 
one could make uncertain, and use for 
speculative purposes, a contract man- 
ifestly designed to be performed or 
else annulled at a definite time. If 
he could delay beyond the time, the 
obligors could never know when their 
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obligation ceased, and could not keep 
in proper control of their general 
business affairs and engagements; 
and he could purposely delay, to see 
if a possible rise in values would 
make an acceptance profitable.” Cur- 
tis v. Sexton, 125 S.W. 806, 808, 142 
Mo.App. 179. 


{b] Election held to be made with- 
in proper time.—(1) Where the gran- 
tee is to elect within one year wheth- 
er he will restore the land or pay the 
purchase money, it is sufficient if the 
election is made on the first day after 
the end of the year and a deed is 
tendered the grantor. Rhine v. El- 
len, 36 Cal. 362. (2) Where a con- 
tract of purchase allows the pur- 
chaser a certain time within which, if 
dissatisfied with the title, to rescind, 
his right is not lost by failure to ex- 
ercise it till after the expiration of 
the time; he having expressed his 
dissatisfaction within the time, and 
having delayed the exercise of his 
right on the promise of the vendor to 
fix up the title, and on his asking for 
time in which to do it. Sanger v. 
Slayden, 26 S.W. 847, 7 Tex.Civ.App. 
605. (3) An option given purchaser 
to resell one year after date does 
not require a tender of reconveyance 
on date when the exercise of the op- 
tion is required as a notice before 
that day is sufficient. Markley v. 
Godfrey, 98 A. 785, 254 Pa. 99. (4) 
Under an agreement that the vendor 
would take back the land if the pur- 
chaser could not sell it at a certain 
price within three years, the purchas- 
er is entitled to a reasonable time 
after the expiration of three years in 
which to elect to enforce such agree- 
ment. Maier v. Rebstock, 87 N.Y.S. 
85, 92 App.Div. 587. 


{c] Acts held not to amount to 
election.— Where defendant and his 
then partner agreed to repurchase 
certain land sold plaintiff at a certain 
named time, if plaintiff desired, let- 
ters written by defendant’s partner, 
informing plaintiff that he did .not 
then have the money to repurchase, 
did not constitute such a repudiation 
of the,contract as would excuse plain- 
tiff from tendering a deed and de- 
manding a repurchase of the property 
on the day set in the contract, if he 
wished to receive the benefit of his 
option. Curtis v. Sexton, 125 S.W, 
806, 142 Mo.App. 179. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tice thereof,’® making payments promptly,®® or sur- 
rendering title.°!| The option may be lost or waived 
by the acts or omissions of the purchaser which are 
inconsistent with continued right to terminate the 
contract.°? 


Assignment or lease. According to some authority 
a purchaser entitled to rescind the contract may do 
so even though he has assigned the contract,°* al- 
though there is authority holding that an assignment 
is an abandonment of the right to rescind;9* and 
it has been also held that where there is a partial 
assignment, the purchaser can enforce the agreement 
only to the extent of his interest.°° Where the pur- 
chaser has the election to restore the property or pay 
the purchase money, it has been held that he is not 
disabled from restoring the property by having grant- 
ed a short term lease to the same which has not ex- 
pired at the time of the exercise of the option.°® 


Survival to personal representatives. Option con- 
tracts giving purchaser a limited time to rescind if 
dissatisfied are held to extend the purchaser’s option 
after his death to his personal representatives in 
some eases and not in others, depending primarily 
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on the intent of the parties expressed in the terms 
of the contract.°7 Accordingly the personal repre- 
sentatives under some contracts have been held en- 
titled to rescind,®* and not under others.°® 


An extension of time of performance at the request 
of the vendor does not destroy an option of resale 
contained in the contract.? 


Consideration. If the agreement to repurchase 
at the option of the vendee is made contemporane- 
ously with the sales agreement, the consideration for 
the sale furnishes consideration for the option.? 


[§ 310] (2) Right To Rescind if Dissatisfied. 
Where the purchaser is given the right to reseind 
if “dissatisfied” with the title, the grounds or rea- 
sons of his dissatisfaction cannot be inquired into 
by any court or any one else except himself.* It is 
of no importance that his dissatisfaction is unrea- 
sonable.t However, the purchaser cannot avoid a 
contract to purchase, conditioned on a personal sat- 
isfaction with the thing to be purchased, through dis- 
honest and fraudulent assertion of his dissatisfaec- 
tion;> and where the contract provides that if for 
any reason the buyer declines to take the title, the 


s9. Liberman v. Beckwith, 65 A. 
153, 79 Conn. 317, 8 Ann.Cas. 271. 


[a] Notices held sufficient.—(1) 
Where the contract provides that the 
purchaser shall give thirty days’ no- 
tice of his intention to rescind, the 
vendor cannot complain that the pur- 
chaser gave more than thirty days’ 
notice of his intention. Herberger v. 
Husmann, (Cal.) 24 P. 1058. (2) 
Where a land saie contract, dated Oc- 
tober 4, 1912, provided that, if the 
vendee desired to relinquish the land 
at the end of one year, the vendor 
would return the purchase money, 
with interest, an offer to relinquish 
and a demand for the purchase mon- 
ey, made October 16, 1913, was made 
within a reasonable time. Davis v. 
Godart, 154 N.W. 1091, 131 Minn. 
221. (3) Where the purchaser’s writ- 
ten obligation was for the delivery of 
four bales of cotton, as the first in- 
stallment of the purchase-money, on 
or before a specified day, his election 
may be declared at the time the cot- 
ton is delivered. Drum v. Harrison, 
3 So. 769, 83 Ala. 388. (4) Where the 
contract provided that if the purchas- 
er on seeing the land should not like 
it, the contract should become a nul- 
lity, the contract expired on the pur- 
chaser’s expressing a dislike to the 
land, and could not be resuscitated by 
parol. Davis v. Parish, Litt.Sel.Cas. 
(Ky.) 153, 12 Am.D. 287. 


[b] Notice held insufficient.— 
Blection in an option contract must 
correspond with the offer; and where 
plaintiff had the right, under a con- 
tract with defendant and his then 
partner, to reconvey land purchased 
of them for a certain consideration, 
his notice of election, accompanied by 
a demand for more than was due him 
under the contract, was insufficient. 
Curtis v. Sexton, 125 S.W. 806, 142 Mo. 
App. 179. 


90. Livieratos v. 
Security Co., 106 P. 1125, 
Wash. 376. 


[a] Payments made within period 
of grace.—Where the contract allows 
a certain time as grace before the 
purchaser is in default for payments, 
payments made within the period of 
grace are promptly made. McLaren 
vy. Narrows Land Co., 191 P. 389, 111 
Wash. 402; Livieratos v.. Common- 
wealth Security Co., 106 P. 1125, 57 


Commonwealth 
1126, © b7 


Wash. 376. 


91. See Herberger v. Husmann, 
(Cal.) 24 P. 1058 (holding that a pro- 
vision in a contract that, on disaf- 
firmance, the purchaser should sur- 
render the title, is sufficiently com- 
plied with by an offer in the notice of 
disaffirmance to surrender his claim 
to the land on the repayment to him 
of the purchase money). 


92. Standard Oil.Co. v. Rice, 145 
N.E. 768, 195 Ind. 653; Orange Soc. 
of New Jerusalem v. Konski, 121 A. 
448, 94 N.JeHig. 632 faff 122) A. 753) 95 
N.J.Eq. 254]; Stevens v. Millard, 36 
Wis. 77. 


[a] Acts held to amount to waiv- 
er.— (1) The giving of a written ac- 
ceptance of option, accepting title, ar- 
ranging for payment, taking posses- 
sion, and making alterations amounts 
to a waiver of an option to rescind. 
Standard Oil Co. v. Rice, 145 N.B. 768, 
195 Ind. 653. (2) Where according to 
the contract upon death of the pur- 
chaser, his legal representatives could 
either continue payments under the 
contract, or rescind the contract and 
receive back all payments which had 
been made, the making of payments 
for a year after the death of the orig- 
inal purchaser was held to be a waiv- 
er of the option to rescind. Boyle v. 


Narrows Land Co., 126 P. 78, 70 
Wash. 59. 
93. Clark v. Harmer, 9 App.D.C. 1. 


94. Stevens v. Millard, 36 Wis. 77. 

[a] Reason for rule.—‘It surely 
would be unreasonable to assume 
that the parties intended that the 
vendee might rescind the contract 
where it was no longer in his power 
to rescind it, and he was unable to 
restore the vendor to the position in 
which he stood before the contract 
was entered into.” Stevens v. Mil- 
lard, 36 Wis. 77, 84. . 


95. Maier v. Rebstock, 87 N.Y.S. 
85, 92 App.Div. 587. 


96. Williams v. Price, 5 Munf. (19 
Va.) 507. 


97. Fuller v. Dempster, 11 A. 670, 
8 Pa.Cas. 546. 

98. See case infra this note. 

[a] Intention to return money on 
request established.—Under a_ con- 
tract providing that the purchaser 
could rescind within a year, if dis- 


satisfied, the agreement was held not 
personal and the representatives of 
the purchaser could take advantage of 
it, it appearing that the parties were 
related by marriage and close friends, 
that after tke purchaser’s death, his 
widow and children, as well as the ad- 
ministrator requested a_ rescission 
and return of the money, and the ven- 
dor promised to return it. Fuller v. 
Dempster, 11 A. 670, 8 Pa.Cas. 546. 


99. See case infra this note. 


{a] Refusal of heirs to rescind.— 
The option to rescind a parol contract 
for the sale of land was held not to 
extend to the personal representa- 
tives of the purchaser, where the 
vendor and the heirs of the purchaser 
preferred to complete the contract. 
Phillips v. Kimmons, 29 S.W. 965, 94 
Tenn. 562. 


1. Dixson v. C. E. Johnson Realty 
Co., 168 S.E. 827, 204 N.C. 521. 


2. Safir v. West Ridgelawn Ceme- 
tery, 158 A. 415, 108 N.J.Law 315. 


3. Liberman v. Beckwith, 65 A. 
153, 79 Conn. 317, 8 Ann.Cas. 271; 
Sanger v. Slayden, 26 S.W. 847, 7 
Tex.Civ.App. 605. See also Giles v. 
Paxson, 40 F. 283 (holding that where 
an executory contract of sale provides 
that the purchaser shall not be bound 
to complete the contract, unless the 
titles and the condition of the land 
are found upon investigation to be 
satisfactory, it is for the purchaser 
alone to determine whether the titles 
and condition of the land are satisfac- 
tory; and that his right to refuse to 
complete it is not affected by any ac- 
tion of his in pursuance of another 
and independent provision of the 
same contract, that all of the par- 
ties thereto shall have the option of 
taking a pro rata share of land sub- 
sequently purchased by any of them). 


[a] Exercise of such right is not 
dependent upon a failure in value of 
the property, or a breach of any con- 
ditions of the contract, but is a mat- 
ter of personal dissatisfaction. Van 
Demark v. California Home Exten- 
sees Ass’n, 185 P. 866, 43 Cal.App. 

4 Liberman v. Beckwith, 65 A. 
153, 79 Conn. 317, 8 Ann.Cas. 271. 

5. Van Demark v. California Home 
Extension Ass’n, 185 P. 866, 43 Cal. 
App. 685; Liberman v. Beckwith, 65 
A. 163,.79 Conn. 317, 8 Ann.Cas, 277, 
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seller shall pay the expense for examining title and 
the contract shall be abrogated, the buyer can refuse 
to buy only on reasonable grounds. Where the 
vendors agreed to repurchase if the purchasers be- 
came dissatisfied, the amount paid by the purchaser 
for the land was a consideration for the agreement 
to repurchase,‘ and it has been held that vendors, 
who agreed to repurchase at the price paid, cannot 
set up as a defense that the property is not reason- 
ably worth that sum,* or that the title to the prop- 
erty is defective.® Under a contract which provided 
that the purchaser could rescind the contract if 
dissatisfied with the land, it has been held that 
upon an exercise of the option the duty of the ven- 
dor to return the notes given for the purchase mon- 
cy was implied.t° A vendor may be lable person- 
ally upon his express contract to reimburse pur- 
chaser if dissatisfied.1+ 

Tender of deed. Where land is. conveyed with an 
option to the purchaser to reconvey if dissatisfied, 
the purchaser, if he desires to reconvey, must tender 


6. Sullivan v. Frazier, 57 N.Y.S. 


1008, 40 App.Div. 288. 

7 Parker v. Beach, 167 P. 871, 176 
Gal dis 

8. Parker v. Beach, supra. 

9. Parker v. Beach, supra. 

10. Louisa County Nat. Bank v. 
Burr, 199 N.W. 359, 198 Iowa 4. 

11. Gabel v. Simmons, 129 So. 777, 


[b] 
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the party receiving the earnest by 
“returning the double.” 
Hussey, 48 So. 902, 119 La: 32. 
Capo v. Bugdahl, 42 So. 478, 117 La. 
992 (to same effect). 

Right to property not involv- 
ed.— Where a promise to sell has been 
accepted and earnest money given, no 
absolute right to the realty 
comes into existence, but the personal | 3° 
obligation to forfeit the earnest mon- 


[§§ 310-311 


a deed,+? and he cannot excuse himself on the ground 
that the tender would have been unavailing for the 
reason that the vendor would not in any event have 
been able to repay the purchase money.1? 


[§ 311] ¢. Under Civil Code—(1) Return of Dou- 
ble or Forfeiture of Earnest. Under a provision of 
the civil code,1* if the promise to sell land has been 
made with the giving of earnest, each of the con- 
tracting parties is at liberty to recede from the prom- 
ise, namely, he who has given the earnest, by for- 
feiting it, and he who has received it, by returning 
the double.t® The right of the vendor to reseind 
by returning the double is not affected by a provi- 
sion in the contract for the forfeiture of the earnest 
in case the purchaser should not pay the price agreed 
on and complete the sale.t1®° When the contract is 
a promise of sale and not a sale, money advanced to 
bind it is earnest whether désignated so or not.17 
Indeed it is earnest even if it be referred to in the 
contract or intended by the parties as a deposit of 
part of the purchase price,1* a payment on account,!® 


as part purchase price, is not a com- 
plete “sale,” but only an ‘agreement 
for sale’? with a payment of earnest 
money. Maloney v. Aschaffenburg, 
78 So. 761, 143 La. 509. (2) A con- 
tract providing that vendors ‘have 
this day received from” purchasers a 
Specified amount, the “same being 
part of the purchase price” on de- 
scribed land, on which the purchasers 
agree to pay” specified additional 


Smith v. 
See 


itself 


100 Fla. 526. 

[a] Rule applied.—The fact that 
the contract of purchase was execut- 
ed by defendant personally, while 
the contract for deed was later exe- 
euted by defendant and others, does 
not affect the legal right of plaintiff 
to sue defendant personally for the 
return of the first payment which he 
agreed was to be returned if purchas- 
er was dissatisfied with the property 
within a specified time. Gabel v. Sim- 
mons, 129 So. 777, 100 Fla. 526. 


12. Curtis v. Sexton, 125 S.W. 806, 
142 Mo.App. 179; Pursley v. Good, 68 
S.W. 218, 94 Mo.App. 382. 

13. Pursley v. Good, supra. 

“The burden was on defendants 
[purchasers] to show a compliance 
with the contract, before they can in- 
voke a forfeiture; and they will not 
be allowed, as an excuse for a failure 
to comply on their part, to say that it 
would have been unavailing, for the 
reason that the plaintiff [vendor] 
would not have been able .. . to 
repay them the $3,200 [purchase mon- 
ey]. The rule that a tender, if made, 
would be unavailing, dispenses with 
the necessity of proving tender, [and] 
does not apply to the facts of this 
ease. The rule applies when one par- 
ty repudiates the contract, or has 
placed himself in a condition that pre- 
vents him from complying with it.” 
Pursley v. Good, 68 S.W. 218, 219, 94 
Mo.App. 382. 

14. La. Rev. Code § 2463 (Civ. Code 
§ 2438). 

15. Wagnon y. Schick, 71 So. 534, 
139 La. 347; Smith v. Hussey, 43 So. 
902, 119 La. 32. 


[a] What is promise of sale.-—An 
agreement for the sale of real estate, 
contemplating the passing of proper- 
ty by an act to be executed at a later 
date, and which in other respects con- 
tains the elements essential to a sale, 
is a promise of sale, within the stat- 
ute, and, when made with the giving 
of earnest, may be receded from by 


ey on the one hand, or to return dou- 
ble, binds both parties to the contract 
without regard to whether there ex- 
ists the right to enforce transfer of 
title. Yates v. Batteford, 139 So. 37, 
746, 19 La.App. 374. 

[ce] Contractual provision.—Ven- 
dor failing to clear property of in- 
cumbrances for such unreasonable 
time that vendee no longer desired to 
complete purchase is not liable for 
double amount of earnest money, as 
provided by contract in case of refus- 
al to make sale. Baton Rouge In- 
vestment & Realty Co. v. Bailey, 103 
So. 184, 157 La. 838. 

Promise of sale with formalities as 
executed or executory contract see su- 
pra § 261. 


16. Capo v. Bugdahl, 42 So. 478, 
117 La. 992. 
17. Buckman vy. Stafford, Derbes & 


Roy, 119 So. 701, 167 La. 540; Breaux 
v. Burkenstock, 115 So. 482, 165 La. 
266; McCain v. Hicks, 90 So. 506, 150 
La. 48; Smith v. Hussey, 43 So. 902, 
119 La. 32; Yates v. Batteford, 139 So. 
37, 746, 19 La.App. 374. 


[a] That contract provided for 
forfeiture of only twenty-five per cent 
of whole amount paid in up to time 
of forfeiture instead of the whole 
amount does not prevent such twenty- 
five per cent from beihg “earnest 
money.” Yates v. Batteford, 139 So. 
37, 746, 19 La.App. 374. 

[b] Pact that money is “paid on 
account” is not a denial that it is in 
fact earnest money since, if the prom- 
ise is carried out, the money would 
be credited to the purchase price. 
Terrebonne v. Cheramie, 92 So. 388, 
151 La. 929. : ° 

18. Livingston vy. Southport Mill, 
136 So. 289, 173 La. 120. 


[a] Part of purchase money paid 
held earnest money.—(1) A contract 
whereby the owner agrees to Sell 
property and the other party to buy 
it for a certain price within a certain 
time, the purchaser depositing a sum 


sums on specified dates, and that “it 
is further understood that in case’’ 
purchasers “fail to take the title” the 
amount described as being received by 
vendors “is to be forfeited unless the 
title is defective,’’ did not effect a sale 
of the land, but was merely a promise 
to sell with the giving of earnest mon- 
ey. McCain v. Hicks, 90 So- 506, 150 
La. 43. (3) The agreement ‘“‘Received 
from J. L. the sum of twenty five hun- 
dred dollars, on account of the pur- 
chase of the property . . sold 
to him this day for the price and 
Sum of twenty five thousand dollars 
ote as part of the purchase price,”’ 
is a promise to sell and buy, and the 
money deposited is earnest money. 
Legier v. Braughn, 49 So. 22, 123 La. 
463. (4) “This is to certify that I 
have this day sold my house .. . 
to T. C. for the sum of two thousand 
three hundred dollars—ten per cent., 
two hundred-thirty dollars, paid—bal- 
ance when act of sale is passed; 1905 
taxes to be paid by vendor, also two 
per cent to agent;” such contract is a 
promise of sale, the two hundred 
thirty dollars to be considered as ear- 
nest money. Capo v. Bugdahl, 42 So. 
478,117 La. 992. (5) Where, in a writ- 
ten instrument, purporting a promise 
to sell real estate, the promisee uses 
the language, “I will deposit $3,000 
to bind my purchase,”’ and the amount 
referred to is deposited with the 
promisor’s agent and received for his 
account, it will be regarded as ear- 


nest. Smith v. Hussey, 43 So. 902, 119 
La. 32. 
19. Breaux v. Burkenstock, 115 So. 


482, 165 La. 266; Terrebonne v. Cher- 
amie, 92 So. 388, 151 La. 929. 


[a] “On account on such house.” 
—An instrument, acknowledging the 
receipt of one hundred dollars ‘‘on ac- 
count on house” and land sold for five 
hundred dollars, was not such a con- 
tract as amounts to a sale, but only a 
promise to sell, and the one hundred 
dollars was received as earnest mon- 
ey. Terrebonne v. Cheramie, 92 So. 
888, 151 La. 929. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or as liquidated damages.?° There are some deci- 
sions, apparently overruled, which cannot be recon- 
ciled with this rule.?? 


Merger of promise into sale. When a part of 
the purchase price in addition to the earnest is paid, 
the promise to sell becomes merged into a contract 
of sale, and the privilege of withdrawing, by paying 
the forfeit, is at an end.?? 


Waiver. The parties may, in their contract, waive 
all benefits of the statute and such a provision is 
enforceable.?* 


[§ 312] (2) Con Pacto de Retro. In the Phil- 
ippine Islands the vendor ean sell his land con 
pacto de retro, which is a sale absolute in form ex- 
cept that the vendor can repurchase within a limit- 
ed time.?* Such a sale is not the same as a mort- 
gage, as the purchaser under pacto de retro may dis- 
pose of the property as his own without restric- 
tion.2> An instrument which simply contains an 
acknowledgment of debt with an agreement that if 
payment is not made within a specified time title to 
lands shall pass, does not constitute a sale con pacto 
de retro.2° Under a sale con pacto de retro the 
rights of the parties are reciprocal to the extent that 
if the vendor in order to repurchase is obliged to pay 
the redemption price, the purchaser is bound to 
restore and deliver the property redeemed.?7 Where 
the vendor has complied with all conditions, such 
as exercising his right within the prescribed time,” 
he has a clear right of action to enforce a reconvey- 
ance?® against any person in possession of the prop- 
erty conveyed.?® The vendor must exercise his op- 
tion to repurchase within the time preseribed or the 
purchaser’s rights will become irrevocable,*! and 
if the purchaser has transferred his rights to a third 


20. Yates v. Batteford, 139 So. 37, 
746, 19 La.App. 374. 
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cases being similar; 
zano case is therefore overruled. Ma- 
loney v. Aschaffenburg, 78 So. 761, 143 


[66 O.J3.] 745 


person, upon failure of the vendor to exercise the 
option within the prescribed time, the third party 
acquires absolute ownership.2? Where no, provision 
is made as to how long the right to repurchase shall 
continue, its duration will be for the statutory pe- 
riod provided in such eases,?* and if no time is 
prescribed except that it shall not be within a spec- 
ified time, the period fixed for its duration in case 
the parties do not expressly fix a date is applica- 
ble.24 If no time for repurchase is specified the 
vendor may repurchase at any time within the stat- 
utory period.?® Where the vendor has done all in 
his power at the time of maturity of the contract 
to repurchase the land and has been prohibited by 
acts of the purchaser, the court will permit him to 
repurchase at a later date,®° and a judicial deposit 
is not required.** 

[§ 313] d. Construction and Operation of Con- 
tract. A purchaser suing to recover installments of 
price on exercising an option to rescind has been 
held liable for interest only during the time the con- 
tract was in foree,*® and not chargeable for depre- 
ciation after the date of the rescission.*® Where 
the terms of the contract bind the vendor to accept 
liquidated damages in satisfaction of the purchaser’s 
obligations, the purchaser has been held to have an 
option to perform, or to pay the vendor such sum 
as liquidated damages.*® A provision in the contract 
giving the purchaser the right to reseind the con- 
tract has been held to grant him an option and not 
to impair his right to seek redress under the ordi- 
nary rules of Jaw.t4. Where the vendor agrees to 
repurchase at the option of the purchaser with “ten 
per cent upon the investment” it has been construed 
as an undertaking to pay an annual interest at the 
rate named,*? and not a mere arbitrary augmentation 


495. 


{a] Until establishment of jar fac- 
tory.— Where the right to repurchase 
is to endure until the establishment 


and the Proven- 


21. See cases infra this note. L 
[a] As question of fact.—The Ear, c Hick g 506 
: , ad = F cCain v. icks, 90 So. , 
question whether money paid by de 150. Lav 13; uVates w.. Batteford, 139 


fendant was earnest money or part of 
the price is a question of fact, to be 
determined by ascertaining the intent 
of the parties. -Nosacka v. McKen- 
zie, 54 So. 351, 127 La. 1068. 


[b] Payment construed as part of 
price.—The words “for and in consid- 
eration of the sum of twenty-five hun- 
dred dollars, ten dollars of which is 
paid in cash by ‘said S., the balance 
to be paid on the second day of Jan- 
uary, 1909,” evidences an intent to 
consider the sum paid as a part of the 
price, and not as earnest. Nosacka v. 
McKenzie, 54 So. 351, 127 La, 1068. 


[c] Where it is not intention of 
parties, that money paid shall be con- 
sidered as earnest money, as evidenc- 
ed by the wording of the contract, 
but they intend rather that it shall be 
deemed as a part payment of the con- 
tract, it will not be held to be earnest 
money. Nosacka v. McKenzie, 54 So. 
351,, 127 La. 10638; ) Provenzano Vv, 
Glaesser, 47 So. 688, 122 la. 378. 


[d] Money paid held not to be ear- 
nest money.—McMillan y. Lorimer, 
13) Sol Si2) V64 sla.) 185; “Marsh* v- 
Lorimer, 113 So. 808, 164 La. 175. 


[e] Case overruled.—The decision 
in Provenzano v. Glaesser, 47 So. 688, 
122 La. 378 cannot possibly be recon- 
ciled with the decisions in Capo v. 
Bugdahl, 42 So. 478, 117 La. 992; Smith 
v. Hussey, 43 So. 902, 119 La. 32, or 
Legier v. Braughn, 49 So. 22, 123 La. 
468, the agreements in all of these 


So. 37, 746, 19 La.App. 374. 

[a] Contract held accepted offer to 
sell, accompanied by giving of ear- 
nest, before payment of a certain sum, 
after which it would become an actual 
agreement of sale. Yates v. Batte- 
ford, 139 So. 37, 746, 19 La.App. 374. 

23. Harvey v. Prest, 113 So. 847, 
164 La. 278. 

24. Philippine Civ. Code art 1507 
et seq. 

25. Tuazon v. Goduco, 23 Philip- 
pine 342. 

26. Campomanes v. 
Philippine 517. 

27. Pandaquila v. Gaza, 12 Philip- 
pine 663. 

_ 28. Lichauco v. Berenguer, 20 Phu- 
ippine 12. 

_ 29. Panganiban v. Cuevas, 7 Phil- 
ippine 477; Gonzalez v. International 
Banking Corp., 6 Philippine 312. 

_(a] Contract held not to show 
right to repurchase.—Cruz v. Joaquin, 
2 Philippine 503. 

80. Lucido v. Calupitan, 27 Philip- 
pine 148; Gonzalez v. International 
Banking Corp., 6 Philippine 312. 


Berbary, 26 


oan Rafols v. Rafols, 22 Philippine 
6. 

32. Ortiz, ete, Banking Corp. ,v. 
Ortiz, 26 Philippine 280; Rafols v. 


Rafols, 22 Philippine 236. 
33. Rosales v. Reyes, 25 Philippine 


of a jar factory, the parties have not 
designated a period of duration con- 
templated by the statute, and the pe- 
riod applicable is that fixed by the 
statute when the parties have fixed 
no date. Medel v. Francisco, 51 Phil- 
ippine 367. 


_34. lLucido v. Calupitan, 27 Philip- 
pine 148. 

35. Campomanes v. 
Philippine 517. 

36. Racca v. Viloria, 26 Philippine 
rhe Rosales v. Reyes, 25 Philippine 

_87. Canuto v. Mariano, 37 Philip- 
pine 840. 


338. Colvin v. Butler, 143 S.E. 333, 
150 Va. 672. 


39. Colvin v. Butler, 143 S.E. 333, 
150 Va. 672. 


40. Huffhines v. Bourland, (Tex. 
Commn.App.) 280 S.W-. 561 [aff (Civ. 
App.) 269 S.W. 184]. 


41. Powers v. Sunylan Co., 
Commn.App.) 25 S.W.(2d) 808 
(Civ.App.) .14 S.W.(2d) 894, and 
(Commn.App.) 27 S.W.(2d) 129]. 


[a] Contract construed so as not 
to require, but merely to allow, the 
purchaser to reconvey the land and 
have the debt satisfied if it was de- 
creed that the land was not entitled to 
~ particular water right. Fuller vy. 
Smith, 103 PP. 919; L66 Cal iit. 


42. Dean v. Hawes, 157 P. 558, 29 
Cal.App. 689. 


Berbary, 26 


(Tex. 
[rev 
aff 
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in the sum received for the land.*’ Where the 
contract of sale giving the purchaser an option to 
resell does not mention an encumbrance which the 
vendor knew existed, a covenant for its removal can- 
not be written into the agreement as a condition of 
the repurehase.** Under a contract that if he did 
not dispose of the property within a year at a cer- 
tain profit he could resell it to the vendor at that 
price, it has been held that the purehaser is not 
bound to sell the property within the year as a eon- 
dition precedent to his right to recover.t® Where a 
corporation is the vendor and the contract of sale 
provides that in ease any stockholder of the vendor 
should bring suit to enjoin the sale the vendor should 
have power to rescind, it has been held that the 
vendor could rescind upon the bringing of such a 
suit by a stockholder, regardless of the merit of the 
stoekholder’s suit.*® A contract providing that the 
purchaser could rescind “at the: end of one year 
trom date of this contract” has been construed to 
give the purchaser a reasonable time in which to 
rescind after the end of the year.*’ Where the pur- 
chaser has the option of taking the land or paying 
a penalty and a claim is assigned as security for the 
purehase money, if the purchaser eleets to pay the 
penalty the vendor is entitled to the same security 
as for the purchase price.*S The notice of eleetion 
to express an option to resell the land creates a 
bilateral contract relating back to the time of the 
original sale.*® 

Damages. The damages which a purchaser can 
reeover for a failure of the vendor to repurchase 
when requested is the difference between the market 
value of the property and the sum at which the ven- 
dor had agreed to repurchase.°° 


[§ 314] 4. Rescission or Forfeiture by Vendor**! 


43. Dean v. Hawes, Supra. 

44 Markley v. Godfrey, 98 A. 785, 
254 Pa. 99. 

45. Kooper v. Fischer, 7 Ky.L. 368. [el]. 

46 Barney & Hines v. Delta & Pine 
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- withdrawal at his option.®° 


Option to rescind on purchaser's de- 
fault as passing to personal repre- 
sentative of vendor see Executors 
and Administrators 


Rescission or forfeiture at option of 


[§§ 313-317 


—a. Right To Rescind'*—(1) Real Party in Inter- 
est. Lf the vendor has disposed of his entire interest 
in the contract, he can no longer reseind,®* the right 
to rescission or forfeiture passing to his assignee.®* 
So, too, without the eonsent of the assignee,°® the 
vendor cannot rescind where he has transferred or 
assigned the purchase-money notes®® without re- 
course or warranty,®™ even though he subsequently 
reacquires the notes;°S and so, where the vendor 
represents only part of the purchase-money notes, 
he cannot reseind.®® However, the vendor may re- 
seind, even though he has indorsed the purchase-mon- 
ey notes as collateral, where they are subject to 
Only the holder of the 
superior legal title, reserved in a deed to secure 
lien notes for the purehase price, can rescind for 
a default in the payment of such notes.*? 


[§ 315] (2) After Performance by One Party.®? 
Tt has been held that there is no such thing as the 
rescission of a contract after performance by one 
of the contracting parties, unless the party who has 
performed either expressly or impledly consents 
thereto.®8 

{\ 816] (8) Eifect of Assumption of Mortgage by 
Purchaser.** The fact that the purchaser has agreed, 
as a part of the consideration, to assume mortgages 
on the land will not affeet the vendor’s right to re- 
seind if the purechaser’s promise has not been ac- 
cepted by the mortgagee,®> and, where the contract 
provides that, in case of default in payments, the 
contract shall be void, the vendor may forfeit, al- 
though the mortgagee knew of the agreement and 
notified the purchaser of maturing interest.®® 


[§ 317] b. Grounds*’—(1) In General. If the 
transaction between the vendor and the purchaser 


La.Ann. 588; Leflore v. Carson, 7 La. 
Ann. 65; Douglas v. Blount, 67 S.W. 
484, 95 Tex. 369, 58 L.R.A. 699 [rev 
(Civ.App.) 62 S.W. 429]. 

60. Benham y. Columbia Canal Co., 
132 P. 884, T4 Wash. 110. 


§ 846 note 55 


Land Co., 62 So. 355, 105 Miss. 320. vendor see supra §$ 307, 308, 6l. Ross v. Bailey, (Tex.Civ App.) 
47. Davis v. Godart, 154 N.W. 1091,| Right of personal representative to] 143 S.W. 961 


131 Minn. 221. 


Cathcart v. Robinson, 5 Pet. 


438 trators § 629, 
(U.S.) 264, 8 L.Ed. 120. 53. 


DeWolf v. 


rescind see Executors and Adminis- fa] 


Pratt, 42 Ill. 


Where lien has been reserved, 
a vendor's right to rescind a sale can 


198;] be exercised only when the purchase 


49. Parker v. Beach, 167 P. 871, 176 
Cal. 172. 


50. Dean v. Hawes, 157 P. 558, 29 
Cal.App. 689. 
51. Cross references: 
Conditions precedent to rescission see 
infra §§ 341-354. 
Enforeement of forfeitures in equity 
see Equity § 81. 
Necessity for rescission in toto see 
supra § 298. 
Relief against forfeitures: 
Generally see Equity §§ 76—S0. 
Of contracts for sale of land and 


payments made thereunder see 
infra § 393. 


Remedies and remedial rights gener- 
ally of: 


Purchaser see infra §§ 1547-1721. 
Vendor see infra §§ 1069-1546. 


Rescission by purchaser see infra §$ 
423-513. 
52. Cross references: 


Shee v. Benesh, 79 P. 1007, 37 Wash. 
ou. 

54. Pima Farms Co. v. Fowler, 258 
P, 256, 32 Ariz. 331; Moore v. Elliott, 
239 N.W. $2, 218 Iowa 874; Tait v. 
Reid, 189 N.W. 1101, 158 Iowa 466; 
White v. Cole, 29 S.W. 759, 87 Tex. 
500; Walls v. Cruse, (Tex.Civ.App.) 
185 S.W. 1088; Moon v. Sherwood, 
(Tex.Civ.App.) 180 S.W. 296; Ruther- 
ford v. Mothershed, 92 S.W. 1021, 42 
Tex.Civ.App. 360. 

Rights and liabilities between par- 
ties to contract and third persons gen- 
erally see infra S$ 819-904. 

55. Russell & Seisfeld v. Kirkbride, 
62 Tex, 455. 

56. Russell & Seisfeld v. Kirkbride, 
supra; Walls v. Cruse, (Tex.Civ. App.) 
185 S.W. 1088; McClure v. Bryant, 44 
S.W. 8, 18 Tex.Civ.App. 141. 

57. People’s Bank y. Cage, $8 So. 
721, 40 La,Ann. 1388. 

58. People’s Bank v. Cage, supra. 

59. Bryant v. Stothart, 15 So. 76, 
46 La.Ann. 485; Castle v. Floyd, 38 


*By FRANCIS J. LuDES (S§ 814-358). 


money or a part thereof is unpaid, and 
the purchase-money notes are held 
by the vendor or by someone to whom 
he has transferred them, together 
With the superior legal title. Evans 
¥. Ashe, 108 S.W. 398, 1190, 50 Tex. 
Civ.App. 54. 

62. Rescission for default in pay- 
ment of purchase money where con- 
tract executed see infra § 330. 


63. Bloech vy. Hyland Homes Co., 
274 P. 318, 128 Or. 292. 


64. Thar a ae generally see Mort- 
gages 41 C.J. p 218. 

65. Hannan vy. Murphy, 200 N.W. 
418, 198 Towa 827; Miller v. Hughes, 
63 NW. 680, 95 Iowa 223; Cohrt v. 
Kock, 10 N.W. 230, 56 Iowa 658; Gil- 
bert v. Sanderson, 9 N.W. 298, 56 Iowa 
349, 41 Am.R. 103; Drollinger v. Car- 
son, 155 P. 923, 97 Kan, 502 [quot Cyc]. 

66. Miller v. Hughes, 63 N.W. 680, 


95 Iowa 223; Drollinger yv. Carson, 
155 P. 923, 97 Kan. 502 [quot Cye]. 


67. Grounds for rescission of con- 
tracts generally see Contracts §§ 651— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 317-319] 


has amounted to a contract of sale, the vendor can- 
not arbitrarily rescind such contract;** but, if the 
transaction between the vendor and the purchaser 
amounts merely to an option, not under seal nor 
supported by a consideration, the party offering 
such option may revoke the same at any time before 
it has been accepted or some act is performed equiv- 
alent to an election to purchase under its terms.®® 


Contract not specifically enforceable. The mere 
fact that the contract is of such a character that 
the obligation of the grantee is not the subject of 
specific performance is not a ground of rescission.*° 


[§ 318] (2) Breach of Covenant or Condition in 
General.71 Under the rules and qualifications gov- 
erning the right to rescind for nonperformance in 
the case of contracts generally’? failure of the pur- 
chaser to perform a covenant or condition in his 
contract,7* after the lapse of a reasonable time where 
no time for performance is fixed,** or within the 
time fixed by the contract?® where time is of the 
essence of the contract,7® may permit the vendor 
to rescind. Howeover, it has been held that the 
vendor cannot rescind the contract where the pur- 


162 Cal. 656. 
[b] 


669. 

Miscellaneous grounds for rescis- 
sion see infra § 340. 

68. Cal.—Lake v. Dowd, 277 P. 
1047, 207 Cal. 290. 
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Rescission compared with spe- 
cific performance.—Although the re- 
scission of a contract is the converse 
of a specific performance, still such 
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chaser has substantially complied therewith,’? or 
where the vendor has not sustained any injury by 
reason of the breach.*§ 


Covenant relating to collateral matter. The breach 
of a covenant which relates to a collateral matter 
has been held not to entitle the vendor to reseind 
the contract.79 A default in performance. by the 
purchaser due to the conduct of the vendor will 
not permit him to reseind.®°® 


Covenants contained in extension agreement. The 
failure of a purchaser to make monthly payments*? 
or to pay rent, taxes, insurance, and for repairs on 
the building,8? in consideration of which he was 
granted an extension of time, has been held not to 
work a forfeiture of his rights under the contract 


or extension agreement, promises to make such pay- 


ments not being conditions on which extension was 
granted but covenants thereafter to be performed. 


[§ 319] (3) Inadequacy of Consideration®*—(a) 
In General. A contract for the sale of land will 
not be set aside on account of mere inadequacy of 
consideration,®* especially where it was occasioned 


Southern Inv. Co. v. Galloway, 90 So. 
300, 206 Ala. 445. 


74. Brown Loan & Abstract Co. v. 
Willis, 102 S.H. 814, 150 Ga, 122; Will- 
pate v. Schurtz, 128 N.E. 551, 294 Il. 
o . 


Minn.—Tingue v. Patch, 101 N.W. 
792, 93 Minn. 437; Somerdorf v. 
Schliep, 44 N.W. 1084, 43 Minn. 150. 


Or.—Higinbotham v. Frock, 83 P. 
536, 48 Or. 129, 120 Am.S.R. 796. 


Pa.—Hetrick’s App., 58 Pa. 477. 

Tex.—Lachausen v. Laughter, 23 S. 
W. 513, 4 Tex.Civ.App. 291. 

vVt.—Rutland, ete, R. Co. v. Pow- 
ers, 25 Vt. 15. 


Va.—Vance YV. 
(138 Va.) 288. 


Ont.—Hurley v. Roy, 50 Ont.L. 281, 
64 Dom.L.R. 375. : 

[a] TDlustrations.—(1) Where in- 
testate and his wife in his lifetime 
conveyed land to his two sons in con- 
sideration of their agreement to sup- 
port him and his wife and to pay five 
hundred dollars to missionary socie- 
ties and two thousand dollars to other 
children and to mortgage the land as 
security therefor, the contract was 
not revocable at the mere will of the 
intestate like a testamentary disposi- 
tion of property. Rutland, etc., R. Co. 
v. Powers, 25 Vt. 15. (2) Equity can- 
not rescind a conveyance of the gran- 
tor’s property to the wife of a poor 
man, when the husband has agreed to 
maintain the grantor, who is in his 
eighty-sixth year, during his life, and 
not to dispose of the property, and 
when such an agreement is unbroken 
in all its parts and is sustained by the 
offer of continued performance, and 
there is no evidence of incompetence 
in the grantor or of artifice or fraud. 
Hetrick’s Appeal, 58 Pa. 477. 


Time for rescission see infra § 356. 


69. See supra § 54. 

70. Husheon v. Kelley, 124 P. 231, 
162 Cal. 656; Norris v. Lilly, 82 P. 425, 
147 Cal. 754, 109 Am.S.R. 188 [overr 
Grimmer v. Carlton, 28 P. 1043, 93 
Cal. 189, 27 Am.S.R. 171]. 


{a] Thus an oral conveyance of a 
life estate where the case has been 
taken without the statute of frauds 
by part performance cannot be avoid- 
ed because the obligation of the gran- 
tee is not subject to specific perform- 
ance. Husheon v. Kelley, 124 P. 231, 


Walker, 3 Hen.&M. 


rescission requires a stronger cause 
ordinarily than to resist a specific per- 
formance. Brainard v. Holsaple, 4 
Greene (Iowa) 485. 


71. Default in payment of purchase 
money see infra §§ 324-330. 


72. See Contracts §§ 661 et seq. 


738. Southern Pac. R. Co. v. Blais- 
dell, 164 P. 804, 33 Cal.App. 239; Wa- 
ters v. Pearson, 144 N.W. 1026, 163 
Iowa 391; Younger v. Welch, 22 Tex. 
417; Roth v. Connor, (Tex.Civ.App.) 
25 S.W.(2d) 246; Benham v. Colum- 
bia Canal Co., 132 P. 884, 74 Wash. 110. 
See also Cox v. Stambaugh, 153 P. 
513, 96 Kan. 684 (holding that, where 
a deed containing a covenant agreed 
on was made from the vendor to 
the purchaser from the vendee, and 
the second vendee sued the covenantor 
for breach of covenant, the first ven- 
dee could not then rescind for failure 
of the second vendee to perform an 
oral agreement forming part of the 
consideration for his deed). 


[a] Inability same as voluntary 
refusal—Under a contract for the 
sale of land, with forfeiture on de- 
fault of conditions, inability to per- 
form, not due to violation of the con- 
tract by the vendor, is the same in 
effect as a voluntary refusal. Mitch- 
ell v. Hughes, 157 P. 965, 80 Or. 574. 


[b] Breach sufficient to constitute 
defense to action to enforce.—Rescis- 
sion of a contract for the purchase 
and sale of land will be allowed for 
any breach by the opposite party sutf- 
ficiently substantial to be a defense 
to an action by such party to enforce 
the contract. Hogsed v. Gillett, 199 
P. 907, 60 Mont. 467. 


[c] Nonpayment of taxes.—(1) 
The vendor cannot rescind for the 
purchaser’s failure to pay taxes be- 
coming due after the tender of the 
last installment of the purchase mon- 
ey into court. Gavin v. Elliott, 262 
P. 923, 83 Colo. 95. (2) Where the 
purchaser had paid more than the 
required monthly payments, it has 
been held that the contract will not 
be forfeited because of the purchas- 
er’s failure to pay the taxes, as the 
vendor might have pald them from 
the advance payments already made. 


75. McDonald v. Sautter, 178 N.H. 
340, 346 Ill. 67. 


76. Strauss v. Rabe, 127 A. 188, 97 
mone 208 [aff 130 A. 920, 98 N.J.Eq. 
77. See case infra this note. 


[a] Thus a contract for the sale 
of real estate, stipulating that failure 
to pay taxes shall forfeit the contract, 
without specifying any day on which 
they should be paid, is not forfeited, 
where the taxes are paid or tendered 
before the time fixed by law for the 
forfeiture of the property to the state 
for nonpayment. Oliver v. Scott, 174 
S.W. 557, 117 Ark. 275, 


78. See case infra this note. 


[a] Thus a vendor has been held 
not entitled to forfeit a contract for 
the sale of land because the purchaser 
failed to do best kind of farming or 
give best of care to the property, 
where no injury is shown by reason 
thereof. Michaelian v: Elba Land Co., 
245 P. 476, 76 Cal.App. 541. 


79. Tacoma Water Supply Co. v. 
Dumermuth, 99 P. 741, 51 Wash. 609 
(holding that a covenant to build a 
certain type structure on the prem- 
ises related to a collateral matter). 


Default in contract to make im- 
provements as failure of considera- 
aoe justifying rescission see infra § 
oLo. 

80. Voliva v. Cook, 104 N.E. 711, 
262 Il. 502. 


81. Crawford v. Allen, 127 S.E. 521, 
189 N.C. 434. 


82. Crawford v. Allen, supra. 

83. Imadequacy of consideration 
as: 
Invalidating contract see supra § 102. 
Ground for rescission of contracts 

generally see Contracts § 658. 

84 U.S.—Walker v. Derby, 
Cas. No. 17,068, 5 Biss. 134. 

Ark.—Thurman v. [Fllinor, 
W. 1154, 82 Ark. 603; Cornish vy. 
Johns, 74 Ark. 231, 85 S.W. 764; 
Storthz v. Arnold, 84 S.W. 1036, 74 
Ark. 68. 


29 FF. 


101 S. 
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by the acts of the vendor.85 However, the inade- 
quacy may be so gross that from this fact itself it 
may be found that the contract was entered into 
under circumstances of fraud and imposition and, 
in such ease, the contract will be set aside.8® Also, 
where inadequacy of consideration is complicated 
with circumstances which show that an unconscien- 
tious advantage was taken of the vendor, rescission 
will be granted,’’ unless the acts or conduct of the 
purchaser amount to an estoppel or waiver.’§ 
Among the circumstances which, when combined with 
inadequacy of consideration, form ground for re- 
seinding the contract are fraud or deceit,®® or the 
violation of confidential relations.°° However, in 
the absence of fraud or mental imbecility, old age, 
consequent loss of memory, and feeble health are 
not sufficient grounds for rescission, although the 
sale was made for much less than the value of the 
land.°! Even though the contract is executed, it 
may be rescinded for inadequacy of consideration 
if combined with circumstances of unfair dealing.®? 
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[§ 320] (b) “Lesion” under Civil Law.°? “Le- 
sion,” as defined by the Louisiana code, is the injury 
suffered by one who does not receive the full equiv- 
alent for what he gives in a commutative contract,®* 
and the remedy commonly known as an action of 
“lesion beyond moiety’—an action for rescission®® 
—is given to a vendor who has sold immovable prop- 
erty at less than half of its value.°° The remedy 
given for this injury is, by the express terms of the 
statute, founded on its being the effect of implied 
error or imposition,®’ and the action has been held 
to be intended for those who, through necessitous 
circumstances, weakness, or improvidence, have suf- 
fered a loss as a result of the sale of land of more 
than one-half of its value; and not to afford a 
means of speculating in real estate and on the title 
thereof.°° The statute has been held to apply to 
sales subject to the right of redemption,®® but not 
to the sale and purchase of a tract of land for the 
purpose of a redemption by the original owner and 
the extinguishment of a doubtful claim growing out 


Cal.cHammond v. Wallace, 24 P. 
Sole ispmGal. o22; 20. AmiSuan, 339 

Tll.— Witherwax v. Riddle, 13 ‘NE. 
545, 121 Ill. 140; McArtee v. Engart, 
13) Til; 242. 

Kan.—Missouri River, ete., R. Co. v. 
Miami County, 12 Kan. 482 

Miss.—Newman v. Meeie 
441. 

Mo.—Kirschner v. Kirschner, 20 S. 
W. 791, 113 Mo. 290. 

Mont.—Leggat v. Leggat, 35 P. 724, 
14 Mont. 104; Maloy v. Berkin, 27 P. 
442, 11 Mont. 138. 

N.J.—Crane v. Conklin, 
519, 1 N.J.Eq. 346. 

Ohio.—Tracey v. Sacket, 59 Am.D. 
610, 1 Ohio St. 54; Knobb v. Lindsay, 
5 Ohio 468. 

Pa.—Harris v. Tyson, 64 Am.D. 661, 
24 Pa. 347; Davidson v. Little, 60 Am. 
D. 81, 22 Pa. 245; Nunge v. Crawford, 
88 Pa.Super. 516. 

Porto Rico.—Gonzalez v. Arzuaga, 
8 Porto Rico Fed. 233. 

Tenn.—Campbell vy. Foster, 2 Tenn. 
Ch. 402. 

Va.—Booten v. Scheffer, 21 Gratt. 
(62 Va.) 474; Hale v. Wilkinson, 21 
Gratt. (62 Va.) 75. 

W.Va.—Pennybacker v. Laidley, 11 
S.E. 39, 33 W.Va. 624. 


Wis.—Two Rivers Mfg. Co. v. Bey- 
er, 42 N.W. 232, 74 Wis. 210, 17 Am.S. 
R. 131 

Eng. _—o Rorke v. Bolingbroke, 2 
App.Cas. 814; Noble v. Edwardes, 5 
Chip! 378; Judd v. Green, 45 L.J.Ch. 
108; Griffith v. Spratley, 1 CoxCh. 383, 
29 Reprint 1213; Marshall v. Collett, 
1 Y.&C.Exch. 232, 160 Reprint 94. 


[a] Sale by heir who has just ar- 
rived at age of twenty-one, of a re- 
version, will not be set aside for mere 
inadequacy of price, in the absence 
of fraud or the existence of confiden- 
tial relations between the parties. 
Cribbins v. Markwood, 13 Gratt. (54 
Va.) 495, 67 Am.D. 775. 

85. Forde v. Herron, 4 Munf. (18 
Va.) 316. 

e6. U.S.—Walker v. Derby, 
Cas. No. 17,068, 5 Biss. 134. 

Ill.—McArtee v. Engart, 13 Ill. 242. 

Kan.—Missouri River, etc., R. Co. v. 
Miami County, 12 Kan. 482. 

Ky.—Horsley v. Asher, 22 S.W. 
94 Ky. 314, 15 Ky.L. 105. 


« 


Freem. 


22 Am.D. 


Zoe 


434, 


Miss.—Newman v. Meek, Freem. 


441 

Porto Rico.—Gonzalez v. Arzuaga, 8 
Porto Rico Fed. 233. 

Va.—Booten v. Scheffer, 21 Gratt. 
(62 Va.) 474; Hale v. Wilkinson, 21 
Gratt. (62 Va.) 75 

W.Va. EL pennypacrer v. LEEK) 11 
S.E. 39, 33 W.Va. 624. 


Alta.—Gladu v. Land. Co., 8 Alta. 
L. 80. 

87. Ala.—Walling v. Thomas, 31 
So. 982, 1383 Ala. 426. 

Tll.—Witherwax v. Riddle, 13 N.E. 
545, 121 Ill. 140; McArtee v. Engart, 
13 Ill. 242. 

Ky.—Horsley v. Asher, 22 S.W. 434, 
94 Ky. 314, 15 Ky.L. 105. 

Neb.—Waegner vy. Lewis, 
991, 38 Neb. 320. 

N.J.—Crane v. Conklin, 
519, 1 N.J.Eq. 346. 

Va.—McKinney v. Pinckard, 2 Leigh 
(29 Va.) 149, 21 Am.D. 601. 


Eng.—O’Rorke vy. Bolingbroke, 2 
App.Cas. 814. 


Alta.—Gladu v. Edmonton Land Co., 
8 Alta.L. 80. 

[a] Intoxication.—Inadequacy of 
consideration coupled with intoxica- 
tion has been held ground for rescis- 
sion of a contract of sale. Crane v. 
Conklin, 1 N.J.Eq. 346, 22 Am.D. 519. 

88. Campbell v. Foster, 2 Tenn. 
Ch. 402 (delaying to bring suit to re- 
scind for two years, selling property 
given as a consideration and permit- 
ting the vendee to put valuable im- 
provements on the land conveyed, has 
been held to prevent rescission by the 
vendor). 


89. Kan.—Grindrod v. 
691, 38 Kan. 292. 


Mont.—Maloy v. Berkin, 27 P. 442, 
11 Mont. 138. 


Ohio.—Tracey v. Sacket, 59 Am.D. 
610, 1 Ohio St. 54. 

Tex.—Varner v. Carson, 59 Tex. 303. 

Wis.—Two Rivers Mfg. Co. v. Bey- 
er, 42 N.W. 232, 74 Wis. 210, 17 Am.S. 
Bales 

90. Leggat v. Leggat, 35 P. 724, 14 
Mont. 104. 

91. Thompson v. Gossitt, 23 Ark. 
175. See also Murray v. Weiler, 14 
West.L.R. 677 (where relief was give 
en, but contract of sale was not set 
aside, although not executed in ac- 


56 N.W. 
22 Am.D. 


Wolf, 16 P. 


cordance with agreement for sale). 
92. McKinney v. Pinckard, 2 Leigh 

(29 Va.) 149, 21 Am.D. 601; Gladu v. 

Edmonton Land Co., 8 Alta.L. 80. 


Bee% “hesion” generally see 36 C.J. 
p 

Evidence in action of lesion beyond 
moiety see infra § 40 


Pleadings. in action m3 lesion beyond 
moiety see infra § 401. 


94. La. Civ. Code art 1860. 


ioe See Russell v. Sprigg, 10 La. 


96. La. Civ. Code art 1861. 


[a] TUustrations.—(1) Absent 
showing sale was of speculative or 
pretended interest, it has been held 
that a sale for one hundred dollars 
of undivided half of land worth one 
thousand one hundred dollars should 
be rescinded for lesion beyond moiety, 
under Civ. Code art 2589. Dupree v. 


| Myers, 138 So. 146, 141 So. 393, 19 La. 


App. 806. (2) One selling one hun- 
dred and sixty-two acres of cut-over 
grazing land for seven hundred dol- 
lars has been held not entitled to re- 
scission for lesion, notwithstanding 
secret negotiations for oil develop- 
ment of nearby lands. White v. Berg- 
stedt, 115 So. 59, 164 La. 993 


[b] Advantages to panehaver im- 
mensely disproportionate.—The sale 
will not be rescinded because of lesion 
unless the advantages to the purchas- 
er are immensely disproportionate. 
fen ker v. Talbot, 37 La.Ann. 


el Consideration not out of pro- 
portion to value.—A sale cannot be set 
aside for lesion where it is shown that 
the price paid for the property was 
not out of proportion to its value, and 
that the purchaser was guilty of no 


fraud. Heard v. Blanks, 51 So. 85, 125 
IE Salil 
[d] Doctrine does not apply where 


the property sold or transferred is dif- 

ferent from the thing intended to be 

sold or transferred, or is in fact a 

thing never sold or transferred. 

a ock v. Hirsch, 82 So. 394, 145 La. 
97. La. Civ. Code art 1860. 


98. Fernandez v. Wilkinson, 103 So. 
537, 158 La. 137; Dupree v. Myers, 
138 So. 146, 141 So. 393, 19 La.App. 
806; Martin v. Delaney, 17 So. 264, 47 
La.Ann.,. 719. 


99. Bonnette v. Wise, 35 So. 953, 
14! dua 855. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 320-323] 


of a forced alienation for taxes.t The action cannot 
be maintained against third persons buying from the 
original purchaser,” even though they had knowledge 
of the inadequacy of the price in the first sale.* To 
support the action it is not necessary to show fraud.* 
Inadequacy of price—less than one-half value—is 
considered an imposition, and the insufficiency of 
price is the “imposition” meant by the statute.° In 
fixing the value of the property for the purposes of 
an action to rescind, the value must be considered 
as of the date of the sale,® and against this must be 
measured the consideration received or enjoyed by 
the vendor, and which constituted the moving cause 
to him to part with his property, and the value of 
the same to him at the time.? In fixing the value 
a high estimate will not recommend itself to the 
court.® 

[§ 321] (4) Failure of Consideration°—(a) In 
General. Failure of consideration moving from the 
purchaser to the vendor is ground for which the 
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vendor may rescind the contract.1° 


[§ 322] (b) Default in Contract for Support. Al- 
though there is authority to the contrary,’ where 
property is conveyed or contracted to be conveyed 
in consideration of the grantee’s or purchaser’s agree- 
ment to support the grantor or vendor, failure of 
the grantee or purehaser to furnish such support 
has been held a failure of consideration, justifying 
a rescission.!2 In such eases the grantee or pur- 
chaser must offer such support.** 


[§ 323] (c) Default in Contract To Make In- 
provements. Although there is authority to the 
contrary, where the real consideration for a con- 
veyance is the anticipated enhancement of the re- 
mainder of the grantor’s property by reason of 
improvements to be made on the property conveyed, 
the failure to make such improvements constitutes 
a failure of consideration, and authorizes a rescis- 
sion.*® 


t 


1. Copley v. Flint, 16 La. 380. 


2. Morgan v. O’Bannon & Julien, 51 
So. 293, 125 La. 367; Snoddy v. Bra- 
shear, 13 La.Ann. 469; Snoddy v. Bra- 
shear, 3 La.Ann. 569; Bradford v. 
Brown, 11 Mart. (La.) 217. 


3. Morgan v. O’Bannon & Julien, 51 
So. 293, 125 La. 367. 


4. Hyde v. Barron, 51 So. 126, 125 
La. 227; Belcher v. Johnson, 38 So. 
481, 114 La. 640; Russell v. Spriggs, 0 
La. 421. 


5. Hyde v. Barron, 51 So. 126, 125 
La. 227. 


6. La. Civ. Code art 1871. 


[a] Circumstances considered in 
ascertaining value.—(1) It is permis- 
sible to take into consideration the 
circumstances by which the vendor is 
surrounded and give weight to the 
same in determining the value of the 
property to him at the time he makes 
the sale. Linkswiler v. Hoffman, 34 
So. 34, 109 La. 948; Parker v. Talbot, 
87 La.Ann. 22; Copley v. Flint, 16 
La. 380. (2) The intrinsic value of 
the land at the time of the sale, and 
plaintiff's pretensions and the nature 
of his title, should be examined in, 
and inquired into as matters put ex- 
pressly at issue in, an action for 
rescission of a sale on account of le- 
sion. But, in a sale of a precarious 
claim to land without warranty, it is 
a proper subject of inquiry what were 
the vendor’s pretensions worth, rather 
than what was the intrinsic value of 
the land in an action of lesion. Mar- 
tin v. Delaney, 17 So. 264, 47 La.Ann. 
719; Copley v. Flint, 1 Rob. (La.) 
125; Copley v. Flint, 16 La. 380. (3) 
Adaptability of the land for a certain 
purpose, if neutralized by other cir- 
cumstances such as nonavailability, 
counts for little or nothing in deter- 
mining value. Smart v. Bibbins, 34 
So. 49, 109 La. 986. (4) A fictitious 
and speculative value, which a few 
landowners, oil scouts, and business 
men place on the land because of pos- 
sible oil developments, not known to 
the public, will not be considered in 
determining whether or not lesion be- 
yond moiety exists on the sale _of 
property. White v. Bergstedt, 164 La. 
993, 115 So...59. 


7, Linkswiler v. Hoffman, 
34, 109 La. 948. 


[a] Determination of price paid.— 
In an action to rescind a sale for le- 
sion beyond moiety, a debt, secured by 
mortgage on the property and as- 
sumed by the purchaser, would ordi- 
narily be taken at its face value as 
part of the purchase price; but, where 


34 So. 


the debt has been reduced, by partial 
payment, although not entered of rec- 
ord or evidenced by writing, and the 
creditor, participating in the nego- 
tiations leading to the sale, agrees, 
in advance, to receive the balance real- 
ly due, in full satisfaction, the amount 
actually paid by the purchaser is 
alone to be considered in determining 
the price paid. Brandon v. Slade, 47 
So. 694, 122 La. 395. 

8. Hyde v. Barron, 51 So. 126, 125 
Lha.2227. 

9. Failure of consideration as 
ground for rescission of contracts 
generally see Contracts § 659. 


10. Ark.—Griffith v. Sebastian 
County, 3 S.W. 886, 49 Ark. 24; Hen- 
drix College v. Arkansas Townsite 
Co., 108 S.W. 514, 85 Ark. 446. 


Cal.—Smith v. Blandin, 65 P. 894, 
133 Cal. 441. 


Colo.—Boyes vy. Green Mountain 
Falls Town, etc., Co., 33 P. 77, 3 Colo. 
App. 295. 

D.C.—Barnes v. Barnes, 20 D.C. 479. 


Ky.—Johnson v. Johnson, 125 S.W. 
1097. 

Mich.—Shepardson v. Stevens, 43 N. 
W. 918, 77 Mich. 256. , 

N.Y.—Cornwell v. Clement, 42 N.Y. 
S. 295, 10 App.Div. 446; Quick v. Stuy- 
vesant, 2 Paige 84. 


Ohio.—Wideman y. Lipman, 160 N. 
E. 103, 26 Ohio App. 531. 


Tex.—Rutherford v. White, (Civ. 
App.) 174 S.W.= 930; Cummings’ v. 
Moore, 65 S.W. 11138, 27 Tex.Civ.App. 
552 

Va.—Wampler  v. 
Gratt. (71 Va.) 454. 


Alta.—Keatley v. 
Dom.L.R. 357. 


[a] What is not a failure of con- 
sideration.—(1) Where land is sold 
for stock in a corporation and the pur- 
chaser receives dividends on the stock 
and sells part of it, there is no fail- 
ure of consideration. -Hill v. Harri- 
man, 32 S.W. 202, 95 Tenn. 300. (2) 
A note of a corporation executed by 
the purchaser as president, without 
authority from the corporation and 
given in part payment for the land, is 
not ground for rescission, where it ap- 
pears that the purchaser’ gave the 
note in good faith under the belief 
that he had the right to execute it, 
the vendor’s sole remedy being an ac- 
tion against the purchaser for the 
amount of the note. Miller v. Reyn- 
olds, 25 N.Y.S. 642, 72 Hun 482. (3) 
In the absence of evidence of lack of 


Wampler, 30 


Churchman, 65 


good faith, where the vendee, as part 
of the consideration, agreed to assume 
payment of debts due by the vendor, 
it has been held that his denial of lia- 
bility on some of them did not entitle 
the vendor to rescission on the ground 
of failure of consideration. Hewett v. 
Dole, 124 P. 374, 69 Wash. 163. 


11. McCardle v. Kennedy, 17 S.E. 
1001, 92 Ga. 198, 44 Am.S.R. 85; Lind- 
sey v. Lindsey, 62 Ga. 546 (both hold- 
ing that where the support is with- 
held, the vendor’s redress is an action 
for the value of the support withheld 
or an equitable action to rescind if 
the special facts, such as insolvency, 
would make the latter appropriate). 


12. D.C.—Barnes v. Barnes, 20 D. 
Crags 


Ill.— Fabrice v. Von der Brelie, 60 
N.E. 835, 190 Ill. 460; McClelland v. 
McClelland, 51 N.E. 559, 176 Ill. 83; 
Cooper v. Gum, 39 N.E. 267, 152 Ill. 
471; Kusch v. Kusch, 32 N.B. 267, 143 
1ll. 353; Oard v. Oard, 59 Ill. 46; Fra- 
zier v. Miller, 16 Ill. 48. 


Ind.—-Cree v. Sherfy, 
138 Ind. 354. 


Ky.—Johnson vy. Johnson, 125 S.W. 
1097. 


Mich.—Shepardson v. Stevens, 43 N. 
W. 918, 77 Mich. 256. 


Va.—Wampler v. 
Gratt. (71 Va.) 454. 


Wis.—Mootz v. Petraschefski, 
N.W. 865, 187 Wis. 315. 


[a] Applications of rule.—Where 
defendant, in consideration of plain- 
tiff’s contract to convey the land in 
controversy to him, agreed to support 
and care for plaintiff comfortably, 
but, instead, so neglected to provide 
plaintiff with food, clothing, etc., that 
he became an object of commiseration 
to his neighbors, plaintiff was entitled 
to terminate the contract and recover 
the land in ejectment. Johnson v. 
Johnson, (Ky.) 125 S.W. 1097. 


13. Barnes v. Barnes, 20 D.C. 479. 


14. Lawrence v. Gayetty, 20 P. 382, 
78 Cal. 126, 12 Am.S.R. 29 (holding 
that, where performance is not made 
a condition subsequent, a mere failure 
to perform on the part of the grantees 
does not constitute a failure of con- 
sideration so as to entitle the grantor 
to rescind under Civ. Code § 1689). 


15. Griffith v. Sebastian County, ? 
S.W. 886, 49 Ark. 24; Boyes v. Green 
Mountain Falls Town, etc., Co., 33 P. 
77, 3 Colo.App. 295; Quick v. Stuy- 
vesant, 2 Paige (N.Y.) 84. 

Breach of covenant relating to col. 


37 N.E. 787, 


Wampler, 30 
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[§ 324] (5) Default or Delay in Payment of Pur- 
chase Money or Interest!*—(a) Executory Contracts 
—aa. As Dependent on Whether Time Is of Essence 
of Contract—(aa) Where Time Not of Essence of 
The general rule that time is not of the 
essence of the contract!’ has found frequent appli- 
cation to stipulations for the payment of the pur- 
chase money;!§ and it has accordingly been held 
that nonpayment of the purchase price or an install- 


Contract. 


lateral matter as ground for rescis- 
sion see supra § 318. 
16, Cross references: 

Implied tenancy of purchaser on de- 
fault in making payments. see 
Landlord and Tenant § 27. 

Failure to offer legal tender as ground 
for rescission see infra § 340. 

Method and sufficiency of payment see 
infra §§ 765-772. 

Refusal of demand to pay purchase 
money as ground for rescission see 
infra § 332. 

17. See supra § 248. 
18. Barnard v. Lee, 97 Mass. 92. 

And see cases infra notes 19-21. 

19. U.S.—Hosmer v. Wyoming R., 

ete. Co,, 129 Fs 883, 65 C:CxA. 81. 
Ariz.—Price & Price Inv. Co. v. Mc- 

Grath, 222 P. 714° 26Ariz..110. 


Ark.—Valley Planing Mill Co. v. 
Lena Lumber Co., 272 S.W. 860, 168 
Ark. 1133; Adams v. Rhodes, 220 S. 


W. 29, 143 Ark. 172; Morris v. Green, 
88 S.W. 565, 75 Ark. 410. 


Cal.—Norris v. Hay, 87 P. 380, 149 
Cal. 695; McCormick v. Rossi, 15 P. 
35, 70 Cal. 474; Keller v. Lewis, 53 
Cal. 113; Gouldin v. Buckelew, 4 Cal. 
107; Cushing v. Levi, 3 P.(2d) 958, 
117 Cal.App. 94; Gibbs v. Mendoza, 
284 P. 250, 103 Cal.App. 183; Cherney 
vy. Johnson, 238 P. 150, 72. Cal.App. 
725. 

Fla.—Marks v. Baker, 20 Fla. 920. 


Ga.—Burkhalter v. Roach, 82 S.E. 
1059, 142 Ga. 344 [cit Cyc]; Ellis v. 
Bryant, 48 S.E. 352, 120 Ga. 890. 

Idaho.—Kessler v. Pruitt, 93 P. 965, 
14 Idaho 175; Castleberry v. Hay, 70 
P. 1055, 8 Idaho 670. 


Ill.—Clark vy. Lyons, 25 Ill. 105. 
Ind.—Maris v. Masters, 67 N.E. 699, 
31 Ind.App. 235. 
lowa.—Brainard  v. 
Greene 485. 
Me.—-Linscott v. Buck, 33 Me. 530. 


Mich.—Converse v. Blumrich, 14 
Mich. 109, 90 Am.D. 230; Shafer v. 
Niver, 9 Mich. 253; Wallace v. Pidge, 
4 Mich. 570. f 

Minn.—Engel v. Mahlen, 189 N.W. 
422, 153 Minn. 1; Tingue v. Patch, 101 
N.W. 792, 93 Minn. 437. See also Alex- 
ander v. Ward, 148 N.W. 123, 126 Minn. 
340 (holding under a contract whereby 
the vendor sold land to the purchaser 
who was to resell the land and pay 
over all moneys received until the 
price due the vendor was paid, the 
contract merely giving such purchas- 
er an interest in ‘the payments receiv- 
ed above that amount, that, where the 
purchaser was guilty of a breach of 
the contract in not paying over the 
money to the vendor, the vendor could 
rescind the contract without being 
guilty of a breach thereof). 

Mo.—Scheerer v. Scheerer, 229 S.W. 
192, 287 Mo. 92 [cit Cyc]. 

Neb.—Johnson v. Weber, 97 N.W. 
585, 70 Neb. 467. 

N.J.—Cranwell v. Clinton Realty 


Co., 58 A. 1030, 67 N.J.Eq. 540; Flan- 
drau v. Albanesius, 54 A. 1124, 63 N. 


Holsaple, 4 


VENDOR AND PURCHASER 


J.Eq. 800. 


N.D.—Cughan vy. Larson, 100 N.W. 
1088, 138 N.D. 378. 
Se ae v. Hidy, 

Or.—Scott v. Smith, 115 P. 969, 58 
Or. 591; Davis v. Wilson, 106 P. 795, 
55 Or. 403;. Frink v. Thomas, 25 P. 
CLG, 208ORS 26D, nla, bet Ave 2oo a) IDOLE 
v. Stephens, 5 Or. 235 

Pa.—Guthrie v. Baton, 72 A. 788, 
223 Pa. 401; Pennsylvania Min. Co. 
v. Smith, 56 A. 426, 207 Pa. 210; De- 
camp v. Feay, 5 Serg.&R. 323, 9 Am. 


13 Ohio St. 


D) (S723 
Tex.—Hild v. Linne, 45 Tex. 476; 
Gregg v. English, 38 Tex. 139; Mont- 


gomery v. Montgomery, (Civ.App.) 99 
S.W. 1145 [aff 105 S.W. 38, 101 Tex. 
118]. See also McBride v. Banguss, 
65 Tex. 174 (dictum that vendor could 
rescind on failure of purchaser to pay 
purchase money). 


Wash.—Lillis v. Steinbach, 99 P. 22, 
51 Wash. 402. 


Can.—Read v. Richardson, 4 West. 
TR a3. 


[a] Application of rule-—Where a 
sale of land has been made on a term 
of seven years’ credit, with interest 
payable annually, and the vendor 
waives the payment of the interest as 
it accrues, until the expiration of the 
term of credit, and the land has large- 
ly appreciated in value, by means of 
improvements made by the purchaser, 
with the vendor’s knowledge, the ven- 
dor, on the expiration of the term of 
credit, and the nonpayment of the 
purchase money, is not entitled to re- 
scind the contract as against judg- 
ment creditors of the purchaser, seek- 
ing to subject his equity to the pay- 
ment of their claims. Brock v. Hidy, 
13 Ohio St. 306. 


[b] Reservation of vendor’s lien 
does not alter the rule as there is 
nothing in the naked reservation of a 
lien in the deed to indicate that time 
is of the essence of the contract, and 
a failure to tender the purchase mon- 
ey until a short time after it was due 
had elapsed does not warrant a re- 
scission. Stitzle v. Evans, 12 S.W. 
326, 74 Tex. 596. 


[c] No rescission until last install- 
ment due.—Where time is not of the 
essence of a contract for the sale of 
land, it has been held that the vendor 
cannot rescind for delay in paying the 
installments until after the last in- 
stallment has become due. Lillis v. 
Steinbach, 99 P. 22, 51 Wash. 402. 


[d] Similarity of installment con- 
tract to mortgage.—A contract for the 
sale of land on installments is similar 
to a mortgage, in that in neither is 
the purchaser’s equity destroyed by 
noncompliance with a stipulation for 
prompt payment, but on default he is 
entitled to have the balance ascertain- 
ed, and a sale ordered, and to receive 
the surplus, if any. Hicks v. King, 
64 S.E. 125, 150 N.C. 370. 


{e] Substantial compliance.—Kq- 
uity will not deprive a party of prop- 
erty rights for a technical breach of 
a contract, there having been substan- 
tial compliance with the requirements 
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ment thereof at the time stipulated in the contract 
will not of itself authorize a rescission or forfeiture 
of the contract, 
It will ordinarily be inferred that interest on the 
defaulted payment would be a sufficient ecompensa- 
tion for the delay, 
feiture” being a favorite maxim with a court of eq- 
uity.21 Under statutes in some jurisdictions,” where 
time is not expressly declared to be of the essence 


or of payments, by the vendor.'? 


20 “compensation” and not “for- 


as to payment. Jameson v. Shepard- 
son, 257 P. 157, 83 Cal.App. 596. 


[f] In Louisiana (1) it has been 
held that the vendors of land may 
have notarial acts of sales of land an- 
nulled as against a purchaser not pay- 
ing for the land (Hood v. Hood, 128 
So. 546, 14 La.App. 424), (2) but a re- 
corded sales act can be canceled by in- 
terrogatories on facts and articles or 
by counter letter subsequently placed 
of record only if no one acted or ad- 
vanced credit relying thereon (Hood 
v. Hood, supra). (3) Under the stat- 
utes relating to resolutory conditions 
(Code arts 2045, 2046) while it has 
been held that the vendor could can- 


‘cel the agreement of sale where the 


buyer had defaulted in payments 
(Heeb v. Codifer & Bonnabel, 110 So. 
178, 162 La. 139), (4) the dissolution 
of the contract of sale has been held 
never to become the vendor’s absolute 
right, as the statute gives the court 
power to allow a reasonable time for 
performance after suit (Watson v. 
Feibel, 71 So. 585, 139 La. 375), (5) 
and the enforcement of the resolutory 
condition of a sale contract is a sec- 
ondary remedy to be enforced only 
when the primary one of enforcing 
payment fails (Watson v. Feibel, su- 
pra). (6) Under Code art 2561, pro- 
viding that, if the buyer does not pay 
the price, the seller may sue for the 
dissolution of the sale, it has been 
held that nonpayment of the purchase 
price of land or of an installment 
thereof at the time fixed by the con- 
tract authorizes a suit by the vendor 
to rescind the contract (Harvin v. 
Blackman, 46 So. 525, 121 La. 431; 
Stevenson v. Brown, 32 La.Ann. 461; 
Thompson vy. Kilcrease, 14 La.Ann. 
340), (7) which may be brought im- 
mediately after default in payment 
(Gonsoulin v. Adams, 28 La.Ann. 598; 
Thompson vy. Kilerease, supra) and 
(8) even after an unsuccessful suit 
to obtain: payment (Canal Bank v. 
Copeland, 15 La. 75); and (9) the fact 
that the vendor has lost, or not pre- 
served, his vendor's lien, or mortgage, 
presents no obstacle to the exercise of 
the right (Stevenson vy. Brown, 32 La. 
Ann. 461). (10) However, when the 
vendor transfers notes given for the 
price, for value to a third person, 
without indorsement, and without re- 
course or warranty, his right to de- 
mand payment of the price ceases, as 
does his right to a resolution of the 
sale in event of nonpayment and the 
corresponding obligation of the buyer; 
and his subsequent reacquisition of 
the notes will not revive these obli- 
gations. See supra § 314. 


20. Burkhalter yv.° Roach, 82 S.E. 
1059, 142 Ga. 344 [cit Cyc]; Ellis v. 
Bryant, 48 S.E. 352, 120 Ga. 890; 
Scheerer v. Scheerer, 229 S.W. 192, 287 
Mo. 92 [eit Cyc]; Scott v. Smith, 115 
P. 969, 58 Or. 591; Frink' v. Thomas, 
25 P. T17, 20 Or: 265,'12) LRA, 239% 
Knott v. Stephens, 5 Or. 235. 

21. Scheerer v. Scheerer, 229 S.W. 
192, 287 Mo. 92 [eit Cyc]; Scott v. 
Smith, 115 P. 969, 58 Or. 591; Frink 
v. Thomas, 25 P. 717, 20 Or. 265, 12 


L.R.A. 239; Knott v. Stephens, 5 
Or. 235. 
22. See statutory provisions. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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of the contract and the delay is capable of exact and 
entire compensation by the payment of interest, the 
vendee’s failure to make payments when due does 
not justify the vendor’s refusal to accept such pay- 
Nevertheless, although time 
may not be of the essence of a particular contract, 
gross laches in respect. of payment of the purchase 
money will be ground for rescission.** 


ment when offered.?? 


23. 
HOP tekst eas) 134 N.W. 819, 28 S.D. 


24, Barrows v. Harter, 130 P. 1050, 
165 Cal. 45; Rose v. Swann, 56 Ill. 
37; Williams v. Noiseux, 43 N.H. 388. 

25. Cross references: 


Avoidance and relief against forfei- 
ture see infra § 393. 

Effect of delay or default in perform- 
ance by purchaser on right to re- 
cover purchase money paid see in- 
fra §§ 1577-1581. 

Time for rescission or forfeiture see 
infra § 356. 


Time of essence of contract by ex- 

press provision see supra § 250. 
, 26. Ark.—Turpin v. Beach, 115 S. 
WwW. 404, 88 Ark. 604. 

Cal.—Webber v. Herbert, 188 P. 819, 
46 Cal.App. 83. 

Idaho.—Schurger v. Moorman, 117 
P. 122, 20 Idaho 97, 36 L.R.A.N.S. 315, 
Ann.Cas.1912D 1114. 


Tll.—Witherstine v. Snyder, 225 Ill. 
App. 189. > 


Kan.—Cue v. Johnson, 85 P. 598, 73 
Kan. 558; National Land Co. v. Perry, 
23 Kan. 140. 


Tex.—Lipscomb v. Fuqua, 131 S.W. 
1061, 103 Tex. 585 [aff 121 S.W. 193, 
55 Tex.Civ.App. 535]; Toler v. King, 
(Civ.App.) 11 S.W.(2d) 360; Seaboard 
Bank & Trust Co. v. Amuny, (Civ. 
App.) 6 S.W.(2d) 186 [aff (Commun. 
App.) 23 S.W.(2d) 287]; Rowan_v. 
Texas Orchard Development Co., (Civ. 
App.) 181 S.W. 871; Wiseman v. Cot- 
tingham, (Civ.App.) 141 S.W..817 [aif 
174 S.W. 281, 107 Tex. 68]. 


Ont.—Boyd v. Richards, 29 Ont.L. 
119, 4 Ont.W.N. 1415. 


[a] @hus (1) where the breach of 
the purchaser occurs because of a 
bona fide dispute which is later deter- 
mined in favor of the vendor, it has 
been held that the vendor cannot for- 
feit the contract. Schurger v. Moor- 
man, 117 P. 122, 20 Idaho 97, 36 L.R.A. 
N.S. 313, Ann.Cas.1912D 1114 (holding 
that it would be inequitable to allow 
the vendor to have a forfeiture of the 
contract, and require the purchaser 
to lose the benefit of his labor and 
investments simply because he could 
not foresee the final holding of the 
court on a question over which the 
courts of other states are at vari- 
ance). (2) Where the enforcement of 
a forfeiture provision because of a de- 
fault in payment of installments of 
the purchase money would result ina 
disparagement between the benefits 
to be gained by the vendor and the 
loss to be suffered by the vendee, 
equity will not sanction a rescission 
of the contract. Witherstine v. Sny- 
der, 225 Ill.App. 189 (holding that the 
inequality resulting from the forfei- 
ture of a land contract on which four 
thousand four hundred fifty-four dol- 
lars and sixty-seven cents had been 
paid because of default in the payment 
of seven hundred thirteen dollars and 
twenty-three cents was not compen- 
sated by the decree of the chancellor 
in permitting the vendee to continue 
in possession for 45 days). (3) Where 
it appeared that the rights of third 
persons could be protected only by 
restricting the vendors to their rem- 
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as 1. Case Threshing Mach. Co. {edy of foreclosure of their lien, it has 


been held that the court properly re- 
fused to declare a forfeiture of the 
executory contract for sale of the 
land because of default in payment 
of the purchase money. Rowan v. 
Texas Orchard Development Co., (Tex. 
Civ.App.) 181 S.W. 871. (4) A vendor 
cannot rescind a contract for nonpay- 
ment of purchase-money installments, 
when the greater part of price has 
been paid. Seaboard Bank & Trust 
Co. v. Amuny, (Tex.Civ.App.) 6 S.W. 
(2d) 186 [aff (Commn.App.) 23 S.W. 
(2d) 287]. ; 
_Avoidance and relief against rescis- 
sion or forfeiture see infra § 393. 


27. See supra § 250. 


K 28. Ariz.—Tolmachoff v. Eshbaugh, 
18 P.(2d) 256; Stark v. Norton, 211 
P. 66, 24 Ariz. 454. 


Ark.—Wade yv. Texarkana Building 
& Loan Ass’n, 233 S.W.-937, 150 Ark. 
99; Smith v. Berkau, 184 S.W. 429, 
123 Ark. 90; Three States Lumber Co. 
v. Bowen, 129 S.W. 799, 95 Ark. 529; 
Friar v. Baldridge, 120 S.W. 989, 91 
Ark. 133; Souter v. Wilt, 113 5S.W. 
800, 87 Ark. 593, 128 Am.S.R. 40. 


Cal.—Rector v. Lewis, 155 P.75, 172 
Cal..1; Potter v. Same, 139 P. 288, 
167 Cal. 796; Smith v. Post, 138 P. 705, 
167 Cal. 69; Skookum Oil Co. v. Thom- 
as, 123 P. 363, 162 Cal. 539; Kellogg v. 
Mallory, 119 P. 9387, 161 Cal. 526; 
Thorne v. Gordon, 287 P. 542, 105 Cal. 
App. 369; Lagorio v. Yerxa, 273 P. 
856, 96 Cal.App. 111; Economy Home 
Builders v. Berry, 272 P. 307, 95 Cal. 
App. 106; Andrews v. Karl, 183 P. 838, 
42 Cal.App. 513. 

Pie adie v. Kellogg, 11 Conn. 

Fla.—Realty Securities Corporation 
v. Johnson, 111 So. 532, 98 Fla. 46. 

Ga.—Lytle v. Scottish American 
Morte. Co., 50 S.E. 402, 122 Ga. 458; 
oe v. Bryant, 48 S.E. 352, 120 Ga. 


Ill.—Simmons v. Berryman, 174 N. 
B. 410, 342 Ill. 274; Bostwick v. Hess, 
80 Ill. 138; Milnor v. Willard, 34 I. 
38; Chrisman v. Miller, 21 Ill. 227; 
Montana Wheat Land Co. v. Danaher, 
225 Ill.App. 364 {aff 139 N.H. 876, 308 
Ill. 620]; Summers v. Hedenberg, 198 
cee 460 [aff 115 N.E. 566, 277 I. 


Iowa.—Ashford v. Meyer, 125 N.W. 
194; Miller v. Hughes, 63 N.W. 680, 
95 Iowa 223; Iowa R. Land Co. v. 
Mickel, 41 Iowa 402. 


Kan.—Holman v. Joslin, 204 P. 697, 
698, 205 P. 629, 110 Kan. 674 [quot 
Cyc]; Kliesen vy. Equity Exchange & 
Mercantile Ass’n, 165 P. 650, 101 Kan. 
138; Cue v. Johnson, 85 P. 598, 73 
Kan. 558. ; 


Ky.—Morgan v. Oliver, 12 S.W. 381, 
11 Ky.L. 513. 

Mass.—Clark v. Wells, 5 Gray 69. 

Mich.—Chappus v. Lucke, 224 N.W. 
432, 246 Mich. 272; Caplan v. Rausch, 
209 N.W. 812, 235 Mich. 693. 

Minn.—Schumann v. Mark, 28 N.W. 
927, 35 Minn. 379; Higbie v. Farr, 10 
N.W. 592, 28 Minn. 439; Drew v. 
Smith, 7 Minn. 301. 

Miss.—Lombard v. Speer, 37 Miss. 
170. 
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[§ 325] (bb) Where Time Is of Essence of Con- 
tract?°>—aaa. By Terms of Contract. In the absence 
of circumstances rendering rescission or forfeiture 
inequitable,?® where, by the terms of the contract 
time is made of the essence of the contract,”? a de- 
fault in payment within or at the time specified 
entitles the vendor to a forfeiture of the contract, 
or of the purchase money deposited or paid,?* if 


Mont.—Fratt v. Daniels-Jones Co., 
133 P. 700, 47 Mont. 487. 


Neb.—Whiteman v. Perkins, 76 N. 
W. 547, 56 Neb. 181. 


N.Y.—Babcock v. Emrich, 64 How. 
Pr. 435; Baumann v. Pinkney, 14 Daly 
2419. 8)’ NYYiSt! 2370. [rev ion other, 
grounds 123 N.E. 916, 118 N.Y. 604]; 
Drew v. Duncan, 11 How.Pr. 279; At- 
ty.-Gen. v. Purmort, 5 Paige 620 [aff 
16 Wend. 460, 30 Am.D. 103]. 


Ohio.—Hutcheson v. McNutt, 1 Ohio 
14; Contractors’ & Builders’ Supply 
Co. v. Cresap, 9 Ohio App. 73. 


Okl.—Livengood v. Ball, 162 P. 766, 
63 Okl. 90; Bartlesville Oil & Improve- 
Sue Co. Vic Hill, 121) °P> 208,- 30. OKI. 


Pa.—Swank v. Fretts, 59 A. 264, 209 
Pa. 625; Jeffrey v. Pennsylvania Min. 
Co.,° 53) ACTT2; 204) Parse tAxtord: Vv. 
Thomas, 28 A. 443, 160 Pa. 8; Church- 
er v. Guernsey, 39 Pa. 84; Sgarlat v. 
Diggory, 68 Pa.Super. 53: Shilanski 
v. Farrell, 57 Pa.Super. 137. 

Philippine.—Pabalan v. Velez, 
Philippine 29. 


Porto Rico.—Franceschi v. Siniga- 
glia, 14 Porto Rico 480. 


S.C.—Martin v. Palmer, 104 S.E. 308, 
T158S.Cy 17% 


Tex.—Barker v. Temple Lumber 
Cor, =372 S.WeG2d)) 7 7215° 1208 Dex +244 
[rev (Commn.App.) 12 S.W.(2d) 175 
(rev (Civ.App.) 298 S.W. 477)]; Lips- 
comb v. Fuqua, 131 S.W. 1061, 103 Tex. 
585 [aff 121 S.W. 193, 55 Tex.Civ.App. 
535]; T3urson v. Blackley. 2 S.W. 668, 
67 Tex. 5; Scott & Carmody v. Canon, 
(Commn.App.) 240 S.W. 304 [rev (Civ. 
App.) 230 S.W. 1042]; Bush v. Mer- 
rill, (Commn.App.) 206 S.W. 834 [aff 
(Civ.App.) 156 S.W. 606]; Albright v. 
Hoyt, (Civ.Apnp.) 57 S.W.(2d) 342;- 
Rowan v. Barfoot, (Civ.App.) 54 S.W. 
(2d) 830; Toler v. King, (Civ.App.) 
11 S.W.(2d) 360; Booty v. O’Connor, 
(Civ.App.) 287 S.W. 282; Underwood 
v. Hoge, (Civ.App.) 261 S.W. 556; 
Tucker v. McCullough, (Civ.App.) 209 
S.W. 236; Grimm v. Williams, (Civ. 
App.) 200 S.W. 1119; Hughes v. Bur- 
ton Lumber Corp., (Civ.App.) 188 S. 
W. 1022; Walls v. Cruse, (Civ.App.) 
185 S.W. 1033; Stinson v. Sneed, (Civ. 
App.) 163 S.W. 989; Hicks v. Norton, 
(Civ.App.) 155 S.W. 669; Davis v. 
Ragland, 93 S.W. 1099, 42 Tex.Civ. 
App. 400; Efron v. Burgower, (Civ. 
App.) 57 S.W. 306; Morrison v. Barry, 
30 S.W. 376, 10 Tex.Civ.App. 22; Pell 
v. Chandos, (Civ.App.) 27 S.W. 48. 


Utah.—Coughran v. Bigelow, 34 P. 
51, 9 Utah 260 [aff 17 S.Ct. 117, 164 U. 
S. 301, 41 L.Ed. 442]. 


Wash.—Cowley & Strickland v. ~ 
Foster, 255 P. 129, 143 Wash. 302; 
Huston v. Dodge, 248 P. 63, 140 Wash. 
66; Benham v. Columbia Canal Co., 
132 P. 884, 74 Wash. 110; Reese v. 
Westfield, 105 P. 837, 56 Wash. 415, 28 
L.R.A.N.S. 956; Douglas v. Hanbury, 
104 P. 1110, 56 Wash. 63, 134 Am.S.R. 
1096; Garvey v. Barkley, 104 P. 1108, 
56 Wash. 24; Spokane Canal Co. v. 
Coffman, 103 P. 1106, 54 Wash. 645; 
Peirson v. Pierce, 84 P. 731, 42 Wash. 
164; Pease v. Baxter, 41 P. 899, 12 
Wash. 567; Drown vy. Ingels, 28 P. 759, 
3 Wash. 424. 

Wis.—Woodman v. Blue Grass 
Land Co., 103 N.W. 2386, 104 N.W. 920, 
125 Wis. 489. 
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the contract either expressly or impliedly provides 
for it,?® and, after a default on the 
chaser, under circumstances which make such default 
a breach of the contract constituting a discharge, 
the vendor may convey to another person the land 
which he has’ sold to the purchaser, without first 
entering judgment in an amicable action of ejectment 
provided for in the agreement of sale,*1 and a tender 
of the balance due by a creditor of the purchaser 
after forfeiture will not reinstate the contract.®? 
This right to forfeit or rescind the contract has been 
held not affeeted by statutes providing that on such 
default the vendor may file a petition asking that 
the purchaser be required to perform the contract 
or that his interest be sold, as such statutes do not 


Alta.—Ritchie v. Gibbs, 
81. 


B.C.—Kum Jow Lee Dye, etc. v. 
Eliot and British Investments, Ltd., 
29 B.C. 103; Vancouver Land, etc., Co. 
v. Pillsbury Milling Co., 19 B.C. 40. 


Man.—Houghton y. Nicoll, 22 Man. 
489; Hicks v. Laidlaw, 22 Man. 96, 2 
Dom.L.R. 460. 

Ont.—Dobbin v. Niebergall, 48 Ont. 
L. 348; Snell v. Brickles, 28 Ont.L. 
358, 4 Ont.W.N. 707, 24 Ont.W.R. 28; 
Labelle v. O’Connor, 15 Ont.L. 519, 11 
Ont.W.R. 95; Wright v. Peters, 17 
Ont.W.N. 433; O’Hearn v. Richardson, 
6 Dom.L.R. 913, 3 Ont.W.N. 945, 21 
Ont.W.R. 553 [aff 3 Dom.L.R. 886, 3 
Ont.W.N. 1430, 22 Ont.W.R. 609]. 


Sask.—Enkema y. Cherry, 5 Sask.L. 
Glee ELOle Evi Wilson: 5b. Sask 1.28. 
Midgeley v.’ Bacon, 4 Sask.L. 152; Lor- 
mor v. Cherry, 4 Sask.L. 118; Banton 
v. March, 2 Sask.L. 484; Hall v. Turn- 
bull, 2 Sask.L. 89, 10 West.L.R. 536; 
Steele vy. McCarthy, 1 Sask.L. 317. 


N.W.Terr.—Steele v. McCarthy, 7 
er olt 351; Stringer v. Oliver, 7 Terr. 
pole. 


[a] Exact time of day.—Where 
the purchaser fails to pay on the day 
stipulated and the time is extended to 
a certain hour on a later day, it has 
been held that the vendor may re- 
scind the contract on the failure of 
the purchaser to pay by the hour 
specified. Doctorman v. Schroeder, 
114 A. 810, 811, 92 N.J.Eq. 676 (“I do 
not recall of ever having seen any 
ease which has discussed the subject 
of a stipulated hour for payment with 
the consequences stipulated for fail- 
ure to pay upon that hour or minute, 
but the principle must be the same 
as a stipul»tion to pay on a given day. 
The time limit is fixed, and the con- 
tract between these-parties is that 
the payment must not be made later 
than that hour, whereas in fact the 
purchaser undertook to make the pay- 
ment later thon the time _ stated. 
That attemnt, it seems to me, was en- 
tirely ineffectual, unless, of course, 
there was some waiver upon the part 
of the owner of the property’’). 


Jb] Time of payment not speci- 
fied.—Although time is made of the 
essence of the contract, where there 
is no given time in which the price 
is to be paid, it has been held that the 
fact that the purchasers owed the 
vendors for advancements and tax 
payments which made the unpaid pur- 
chase price practically the same as at 
the time the contract was executed 
did not justify the vendors’ forfeiture 
of the contract. Hansen v. Geldberg, 
9 P.(2d) 889, 121 Cal.App. 746. 

[ec] Nonpayment of note.—(1) 
Where the purchaser’s note is ac- 
cepted as payment of an installment, 
the vendor cannot rescind because 
such note is not paid when due (Baker 


6 Alta.L.] v.. Salzenstein, 
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part of the pur- 
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145 N.E. 355, 314 Tl. 
226), (2) nor may he rescind, even 
though the note is subsequently can- 
celed (Baker v. Salzenstein, supra); 
(3) but, where the note was not ac- 


cepted in payment, it has been held} 


that the vendor may rescind on the 
failure of the purchaser to pay the 
eos (Midgeley v. Bacon, 4 Sask.L. 
152). 

[d] Where option contract for the 
sale of coal provides that a portion 
of the price shall be paid within a 
time specified, time is of the essence 
of the contract, and a failure to make 
the first payment works a rescission 
of the agreement and relieves both 
parties from performance of the cove- 
nant. Barnes vy. Hustead, 68 A. 839, 
219 Pa. 287. 

[e] Where forfeiture depends on 
opinion of attorney that the title is 
good, and the failure of the purchaser 
to pay the balance, the purchaser’s 
refusal to agree on an attorney will 
not work a forfeiture, unless made 
in bad faith. Buford v. Landrum, 67 
S.W. 1066, 29 Tex.Civ.-App. 62. 

{[f] lection by vendee as to ap- 
plication of payments.—A purchaser 
of land cannot elect to regard first 
payments on a contract for the pur- 
chase of land as being in full for cer- 
tain parcels, when he is served with 
notice of forfeiture, when the con- 
tract fairly construed indicates that 
the payments for the certain parcels 
were to be in addition to the pay- 
ments required by the contract, and 
when the contract expressly provided 
that.all principal payments should be 
applied to unpaid installments of the 
principal sum unpaid. Montana 
Wheat Land Co. v. Danaher, 225 Il. 


App. 364 [aff 139 N.E. 876, 308 Ill. 
620]. 
[gz] Death of one vendee.—Where 


only a small part of the purchase 
price was paid on a contract of sale 
reserving the wvendor’s lien, the sale 
was executory, whether or not a deed 
had been delivered, and the right of 
the vendor to rescind the contract and 
recover back the property was not de- 
stroyed by death of one of the ven- 


dees. Hughes v. Burton Lumber 
Corp., (Tex.Civ.App.) 188 S.W. 1022. 
[h] No trust.—The obligor in a 


bond to convey land to the obligee on 
the payment of a fixed sum of money 
in a #ertain time holds the land sub- 
ject to no trust for the obligee after 
the expiration of the time without 
payment. Dana v. Petersham, 107 
Mass. 598. 

Failure to pay under extension 
agreement as not working forfeiture 
see supra § 318. 

Right to rescission or cancellation 
of contracts not absolute see Cancella- 
tion of Instruments § 7. 

29. Ark.—Oklolona Mercantile Co. 


7 i 
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[§§ 325-326 


defeat the right of forfeiture when the parties have 
so provided in their contracts.** 


The payment of past installments of the purchase 
money will not relieve from a forfeiture for nonpay- 
ment of installments subsequently maturing.*+* 


Interest. Where time is of the essence of a con- 
tract for the sale of land, it has been held that 
the vendors may declare a forfeiture on the pur- 
chaser’s failure to pay the interest when due.?® 


[§ 326] bbb. Time Made of Essence by Notice. 
Although there is no stipulation of the parties that 
time shall be of the essence of the contract, nor 
anything in the nature or circumstances of the agree- 
ment to make it so, yet 1t may be made essential 


v. Greeson, 124 S.W. 257, 93 Ark. 295. 


Cal.—Cherney v. Johnson, 238 P. 
150, 72 Cal App. '725. 


Or.—Davis v. Wilson, 106 P. 795, 55 
Or. 403. 

Pa.—Guthrie v. Baton, 72 A. 788, 
223 Pa. 401. 


sect tee v. Banton, 45 Can.S.C. 


See also R. C. Bpiscopal Corp., 
Prince Albert v. Mahon, (Sask.) 
[1926] 1 Dom.L.R. 411, 1 West.Wkly. 
186 (holding that a vendor suing for 
specific performance of an agreement 
containing no clause of forfeiture of 
the purchase money paid may have a 
judgment allowing him to retain such 
money if the purchaser failed to pay 
the unpaid balance within the time 
fixed by the court). 

Grounds specified by terms of con- 
tract generally see infra § 338. 


30. Ala.—Le Bron v. Morris, 20 So. 
57, 110 Ala. 115. 


Ill.—Brizzolara v. 
41, 


N.Y.—Short v. Wilson, 13 Johns. 


Mosher, 71 Il. 


33 


Pa.—Wasserman vy. Steinman, 155 
A. 302, 304 Pa. 150; Sanders v. Brock, 
(9 AS TU, 2808Pa, 6095 35) aeReA Nass 
532; Sgarlat v. Diggory, 68 Pa.Super. 
4 Shilanski v. Farrell, 57 Pa.Super. 


Tex.—Barker v. Temple Lumber 
Co., 37 S.W.(2d) 721, 120 Tex. 244 [rev 
(Commn.App.) 12 S.W.(2d) 175 (rev 
(Civ.App.) 298 S.W. 477)]; Lander v. 
Rounsaville, 12 Tex. 195; Underwood 
v. Hogg, (Civ.App.) 261 S.W. 556; 
Reyes v. Kingman Texas Implement 
Co., (Civ.App.) 188 S.W. 450; Walls 
v. Cruse, (Civ.App.) 185 S.W. 1033; 
Morrison v. Barry, 30 S.W. 376, 10 
Tex.Civ.App. 22. 


W.Va.—Neill v. McClung, 
878, 71 W.Va. 458. 
Alta.—Crawford v. 
Alta.L. 27. 
A aeainic v. Kilpatrick, 42 N.B. 
[a] Notice of intention to resell 


has been held a prerequisite to the 
right of resale. Moodie y. Young, 1 


76 S.E. 


Patterson, 1 


Alta.L. 337. 

81. Shilanski v. Farrell, 57 Pa.Su- 
per, 137. 

32. Johnson v. Sekor, 101 P. 829, 


53 Wash. 205. 


33. Mickelwait v. Leland, 7 N.W. 
107, 54 Iowa 662; Johnson v. Thorn- 
ton, 6 N.W. 165, 54 Iowa 144; Iowa R. 
Land Co. v. Mickel, 41 Iowa 402. 


34 Rose v. Rundall, 150 P. 614, 
86 Wash. 422. 

35. Sisson v. Durrant, 278 P. 174, 
152 Wash. 382. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 326-328] 


by the proper action of a party not in default and 
ready to perform, if the other party is in default.?¢ 
Henee, if the purchaser, without excuse, fails to pay 
at the stipulated time, the vendor, being in no de- 
fault, and able and ready to perform all then re- 
quired of him by the contract, may notify the pur- 
chaser to pay within a reasonable time, or he, the 
vendor, will treat the contract as rescinded and on 
the purchaser’s failure to pay within such specified 
time, the vendor may rescind the econtract.27 The 
notice must be definite in its terms®* and must not 
be such as to work a surprise on the opposite party, 
but must give him a fair opportunity to protect 
himself and comply with it.?® 


[§ 327] bb. Nonpayment Coupled with Other Cir- 
cumstances. Failure to pay the purchase price, cou- 
pled with abandonment of possession of the land,*° 
or with the circumstance that the purchase money 
cannot be paid for a long time,*1 or the insolvency 
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of the purchaser rendering performance by him im- 
possible,#? warrants a rescission by the vendor. So 
too, the conduct of a purchaser in obtaining a deed 
placed in escrow and recording it, and in failing 
for a long period to make payment, has been held 
to justify the vendor in rescinding the contract.*? 


[§ 328] cc. Excuses for Failure To Pay Purchase 
Money or Interest**—-(aa) In General. A delay or 
default in payment on the part of the purchaser is 
excused where the vendor’s conduct leads the pur- 
chaser to refrain from making payment in accord- 
ance with the terms of the contract;4® and this is 
so notwithstanding time is of the essence thereof, 
and he is given the right to forfeit the contract and 
retain what has already been paid.4® Thus, where 
the covenants are dependent,*’ a delay or default 
in payment is excused, if the vendor fails or re- 
fuses,*® or is unable, to perform his part of the 
contract,*® as where he puts it out of his power to 


36. Subsequent conduct or agree- 
ment making time of essence see su- 
pra §§ 251-253. 

37. Ark.—Valley Planing Mill Co. 
v. Lena Lumber Co., 272 S.W. 860, 168 
Ark. 1133 [cit Cyc]; Adams v. Rhodes, 
220 S.W. 29, 143 Ark. 172 [quot Cyc]. 


Del.—Coyle v. Kierski, 89 A. 598, 10 
Del.Ch. 229. 


Ga.—Ellis v. Bryant, 48 S.E. 352, 
120 Ga. 890; Buck v. Duvall, 72 S.E. 
44, 9 Ga.App. 656. 

Iowa.—Montgomery v. Beller, 222 
N.W. 846, 207 Iowa 278; Mintle v. 
Sylvester, 211 N.W. 367, 202 Iowa 
1128; Anderson v. Haskell, 45 Iowa 
re Presser v. Hildenbrand, 23 Iowa 


Kan.—Drollinger v. Carson, 155 P. 
923, 97 Kan. 502 [cit Cyc]. 

Mass.—Fuller v. Hovey, 2 Allen 324, 
79 Am.D. 782. 


Minn.—Austin v. Wacks, 15 N.W. 
409, 30 Minn, 335. 


Mo.—Gray v. Gurley, 159 S.W. 1076, 
1079, 252 Mo. 410 [quot Cyc]. 


Neb.—Hawkins v. Mullen, 223 N.W. 
670, 118 Neb. 129. 


N.J.—King v. Ruckman, 20 N.J.Eq. 
eee on other grounds 21 N.J.Eq. 


N.Y.—Cornell v. Hayden, 21 N.E. 
417, 114 N.Y. 271; Darrow v. Cornell, 
51 N.Y-S. 828, 30 App.Div. 115; Bau- 
mann v. Pinkney, 14 Daly 241, 8 N.Y. 
St. 370 [rev on other grounds 23 N.E. 
916, 118 N.Y. 604]; Hatch v. Cobb, 4 
Johns.Ch. 559. 


Ohio.—Kirby v. Harrison, 2 Ohio 
St. 326,59 Am.D. 677. 

Okl.—Bertrand v. Appleby, 275 P. 
S4d As oS OK 287. 

Tex.—Green v. Chandler, 25 Tex. 
ee Scarborough vy. Arrant, 25 Tex. 

9: 


Wash.—Spokane Canal Co. v. Coff- 
man, 103 P. 1106, 54 Wash. 645. 


Eng.-—McMurray v. Spicer, L.R. 5 
Eq. 527; Wells v. Maxwell, 32 Boov. 
408, 55 Reprint 160 [aff 9 Jur.N.S. 
1021]; Pegg v. Wisden, 16 Beav. 239, 
51 Reprint 770; Parkin v. Thorold. 16 
Beav. 59,51 Reprint 698; King v. Wil- 
son, 6 Beav. 124, 49 Reprint 772; Tay- 
lor v. Brown, 2 Beav. 180, 17 Eng.Ch. 
180, 48 Reprint 1149. 

Man.—Massey v. Walker, 23 Man. 
563; Paget v. Bennetto, 17 Man. 356. 


Notice as prerequisite to rescission 
or forfeiture see infra §§ 358-365. 


88.. Foland v. Italian Sav. Bank, 
[66 C. J.—48] 


108 N.Y.S. 57, 123 App.Div. 598. 

[a] Notice held insufficient to 
make time essential.—aA letter by the 
vendor to the purchaser, written after 
the time fixed for closing title, that 
he must make an additional payment, 
or otherwise the vendor would offer 
the property for sale, was insufficient 
fo constitute notice of the time and 
place of closing title, so as to make 
time of the essence and put the pur- 
chaser in default, since it fixed no defi- 
nite time either for closing title or for 
payment of the additional sum. Fo- 
land v. Italian Sav. Bank, 108 N.Y.S. 
57, 123 App.Div. 598. 


39. Adams v. Rhodes, 220 S.W. 29, 
143 Ark. 172, 176 [quot Cye]; Burk- 
halter v. Roach, 82 S.E. 1059, 142 Ga. 
844; Austin v. Wacks, 15 N.W. 409, 
30 Minn. 335; Gray v. Gurley, 159 S. 
W. 1076, 252 Mo. 410 [quot Cyc]. 


40. Morgan v. Oliver, 12 S.W. 381, 
11 Ky.L. 513; Baldwin v. Morey, 6 So. 
796, 41 La.Ann. 1105. 


41. Howard v. Babcock, 7 Ohio Pt. 
Le rey 
[a] Conveyance in satisfaction of 


installment.—Where a purchaser of 
land agreed to convey to the vendora 
house and lot belonging to his chil- 
dren in satisfaction of one of the in- 
stallments, but could not, as the pro- 
bate court would not give an order 
permitting him to do so, the vendor 
has been held entitled to a rescission 
of the contract. Beno v. Norris, 151 
Pe ods fel OL. e006. 


42. Todd v. Caldwell, 10 Tex. 236. 


43. Stedman v. Dorzweiler, 225 P. 
734, 116 Kan. 10. 


44. Cross references: 
Avoidance and relief against rescis- 
sion or forfeiture see infra § 393. 
Excuses for: 
ee to tender deed see infra § 
76. 


Nonpayment generally see infra § 
ts 


Excuse or waiver by vendor of tender 
of performance by purchaser see in- 
fra § 3 
45. Idnoho.—Prairie Development 

Co. v. Leiberg, 98 P. 616, 15 Idaho 379. 
Ill.—Kennedy v. Neil, 165 N.E. 148, 

333 Ill. 629. 

Ind.—Sowle v. Holdridge, 20 Ind. 
204; South Side State Bank v. Snyder, 
176 N.E. 52, 92 Ind.App. 433. 

Md.—Diamond v. Shriver, 80 A. 217, 
114 Md. 643. 


Minn.—Nelson v. Geaskamyier, 87 
N.W. 1121, 84 Minn. 432. 


Tex.—Kallison v. Poland, (Civ. 
App.) 167 S.W. 1104; Buckingham v. 
Thompson, (Civ.App.) 135 S.W. 652; 
Collier v. Robinson, 129 S.W. 389, 61 
Tex.Civ.App. 164; Moling v. Mahon, 
(Civ.App.) 86 S.W. 956. 

Can.—Newberry v. Langan, 47 Can. 
S.C. 114 [dism appeal 17 B.C. 88]. 


Sask.—Spencer y. Davidson, 4 Sask. 


L. 172; Campbell v. MacKinnon, 2 
Sask.L. 345. 
[a] Where bank is designated as 


place at which purchase-money note 
is to ke paid, the maker is not in de- 
fault in not paying the same until the 
note is received at the bank. Ballard 
v. Cheney, 26 N.W. 587, 19 Neb. 58; 
Robinson v. Cheney, 24 N.W. 378, 17 
Neb. 673. 


{[b] Extension of time.—Where the 
time for payment of interest has been 
extended, the vendor may not declare 
a forfeiture for a failure of the pur- 
chaser to pay where there was a ten- 


der within the time as_ extended. 
Kohler v. Lundberg, 180 P. 590, 54 
Utah 339. 

46. Vankirk v. Patterson, 50 A. 966, 
201 Pa. 90. 

47. See supra §§ 268-272. 

48. Ark.—Bowman vy. Banks, 104 S. 


W. 209, 83 Ark. 524. 
Cal.—Merrill v. Merrill, 30 P. 542, 
95- Caln334: 
Ky.—Handley  v. 
Bibb 7. 
Miss.—Whitfield v. Lyon, 46 So. 545, 
93 Miss. 443. 


Mo.—Curtis v. Sexton, 100 S.W. 17, 
201 Mo. 217. 


Sask.—Campbell v. MacKinnon, 2 
Sask.L. 345. 


[a] Refusal and subsequent! offer 
to perform.—A vendor’s refusal to 
perform will not excuse the purchas- 
er from offering to perform, if the 
vendor, on being notified by the pur- 
chaser that he would hold him to his 
bargain, afterward offers to perform 
before the purchaser could be harmed 
by the delay, and the parties there- 
upon enter into negotiations for that 


Chambers, 4 


purpose. Mengis v. Carson, 114 Mass. 
410. 
49. Cal.—Carter v. Fox, 103 P. 910, 


11 Cal.App. 67. 


Colo.—Platte Land Co. v. Hubbard, 
56 P. 64, 12 Colo.App. 465. 


i ae Shee v. McLaughlin, 57 Ill. 
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perform by conveying the land to a third person,°° 
or by placing a mortgage on the land.®! So, too, 
where the vendor by his acts creates a cloud on the 
title to the land and affects its value, default in 
making payment is excused. <A default in pay- 
ment may also be excused where the purchaser is 
unable to find the vendor on making reasonable 
search for him,°? or where the vendor is absent froza 
the state when'the payment is due, so that a tender 
cannot be made,** or where the cashier of the bank 
in which the note was placed failed to apply a deposit 
thereon as directed until after maturity of the 
note.®®> Under statutes providing that, when a debt- 
or is induced not to offer to perform by any act of 
the ereditor, want of performance is excused,°® it 
has been held that a vendor, who states to the pur- 
chaser at the time the contract is made, and sub- 
sequently thereto, that he does not care how the 
payments are made so long as he has the money in 
the time fixed by the contract, cannot declare a 
forfeiture for delay in the payment of installments.*? 


A writ of garnishment served on the purchaser 
in an action against the vendors has been held to 
suspend all rights under a land contract until it is 
disposed of, and the purchaser can then reinstate 
the contract by prompt payment, notwithstanding 
‘time is of the essence of the contract.>® 
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[§ 329] (bb) Insufficient Excuses. A default in 
payment is not excused if it is the result of acts 
of the purchaser, without his being induced or mis- 
led by the conduct of the vendor.®® Thus, where the 
covenants are -independent,®® and a conveyance by 
the vendor is not a condition precedent, a default 
in payment is not excused by the fact that there is 
a defect in the’ vendor’s title or that he has not the 
present capacity to convey a good title,®! as where 
he has conveyed the land to another,®* particularly 
where the purchaser has notice of the defect in title 
at the time of the contract of sale.°* Pendency of 
litigation between the vendor and the purchaser®* 
as to the amount of the purchase price®® does not 
excuse a failure of the purchaser to tender perform- 
ance; nor does the mere commencement of an action 
against the vendor and purchaser to determine ad- 
verse claims excuse the purchaser from perform- 
ance.° The fact that the vendor is indebted to 
the purchaser does not excuse the purchaser from 
a failure to pay the amount of installments due over 
and above the amount of such debt,®’ and, under 
a contract providing for payment in lawful money, 
the vendor’s right to rescind because of a default 
in payment of the purchase money has been held not 
affected by the fact that he is indebted to the pur- 
chaser in an amount exceeding that due on the con- 


Miss.—Powell v. Stowers, 47 Miss. 


JTowa.—Auxier v. Taylor, 72 N.W. Utah.—Schenck v. Wicks, 65 P. 732, 
391, 102 Iowa 673. 23 Utah 576. 
La.—Watson v. Feibel, 71 So. 585, [a] Trust deed made by vendor to 


139 La.. 375. 

Md.—Diamond v. Shriver, 80 A. 217, 
114 Md. 643. 
rae fae v. Wilson, 30 Miss. 

Mo.—Stoltzfus v. Howey, (App.) 54 
S.W.(2d) 501. 

Mont.—Silfvast v. Asplund, 20 P. 
(2d) 681. 

N.Y.—Schiff v. Tamor, 93 
853, 104 App.Div. 42. 

Pa.—Vankirk v. Patterson, 50 A. 
966, 201 Pa. 90; Brodhead v. Rein- 
bold, 50 A. 229, 200 Pa. 618, 86 Am. 
S.Rg 735; Loewenstein V. Armstrong, 
27 Pa, Super. 543. 

Utah.—Tremonton Inv. Co. v. 
Horne, 202 P. 547, 59 Utah 156. 

Wash.—Ingram v. Golden Tunnel 
Min. Co., 65 P. 549, 25 Wash. 318. 

Sask.—Keinholz v. Hansford, 2 
Sask.L. 86, 10 West.L.R. 534. 


Effect where covenants are inde- 
pendent see infra § 329. 


Performance and ability to perform 
by vendor generally see infra §§ 341— 
345. 


N.Y.S. 


50. Birch v. Cooper, 69 P. 420, 136 
Cal. 636;- McWhirter v. Crawford, 72 
N.W. 505, 73 N.W. 1021, 104 Iowa 550; 
Brodhead v. Reinbold, 50 A. 229, 200 
Pa. 618, 86 Am.S.R. 135; Weaver v. 
Craighead, 104 Pa. 288. 

51. Gibson v. Rouse, 142 P. 464, 81 
Wash. 102. 

52. Cal.—Birch v. Cooper, 69 P. 420, 
136 Cal. 636. 

La.—Watson y. Feibel, 
597, 139 La. 375 [cit Cyc]. 

Mich.—Bartlett v. Smith, 109 N.W. 
260, 146 Mich. 188, 117 Am.S.R. 625. 

Mo.—Mastin v. Grimes, 88 Mo. 478; 
Davis v. Barada-Ghio Real Estate Co., 
92 S.W. 118, 115 Mo.App. 327. 
per ere v. Smith, 27 S.C.Hq. 
v . 


TL So; 585; 


third person to secure a note consti- 
tutes a cloud on the vendor’s title, 
which will relieve the purchaser from 
payment at maturity, and hence his 
equity is not extinguished by his de- 
fault. Schenck v. Wicks, 65 P. 732, 
23 Utah 576. 

53. Fletcher v. Painter, 105 P..500, 
81 Kan. 195; Wright v. Levy, 84 N.Y. 
S. 885. 

54. Rogers v. Powell, 128 S.W. 670, 
61 Tex.Civ.App. 218; Christy v. Baioc- 
chi, 102 P. 752, 53 Wash. 644. 


55. Oliver v. Scott, 174 S.W. 557, 
117 Ark. 275. 


56. See statutory provisions. 


57. Noyes v. Schlegal, 99 P. 726, 
9 Cal.App. 516. 


58. Sisson v. Durrant, 278 P.. 174, 
152 Wash. 382. 


Garnishment generally see Garnish- 
ment 28 C.J. pl 


59. McKenzie v. 
1075, 31) Colo. 274; 
ment Co. v. Leiberg, 
Idaho 379. 


[a] Crop payment agreement.— 
Under a clause providing for nonpay- 
ment in case of a crop failure, it has 
been held that the purchaser is not 
entitled to relief, where such crop 
failure was due largely to his te 
unskillful methods of farming. c- 
Millan v. Grenier, (Alta.) rtse7]. 3 
Dom.L.R. 240 

60. See supra §§ 268-272. 

61. U.S.—Coughran v. Bigelow, 164 
CVS SOLIS Cte 4) Es 442, 


Ala.—Le Bron vy. Morris, 20 So. 57, 
110 Ala. 115. 


Cal.—Peak v. Spitzer, 269 P. 924, 205 
Cal. 82. 


Conn.—Marsh vy. Holley, 42 
53. 


Murphy, 72 P. 
Prairie Develop- 
98 P. 616, 15 


Conn. 


Ill.—Thompson v. Hoppert, 120 Ill. 
App. 588. 


577. 


Mont.—Silfvast v. Asplund, 20 P. 
(2d) 6381. 


N.Y.—Robb_ v. 
Johns. 15. 


Pa.—Strawn v. Hook, 25 Pa. 391. 


Utah.—Donovan vy. Hanauer, 90 P. 
569, 32 Utah 317. 


[a] Belief of purchaser that ven- 
dor will not be able to give good titie 
is no excuse for a failure to tender the 
amount to be paid on condition of 
receiving a good title; and his failure 
to do so is fatal to the right to re- 
cover for a breach of a contract to 
convey with good title. Marsh v. Hol- 
ley, 42 Conn. 458. 


[b] Where purchaser fails to ap- 
pear at appointed place on the day 
fixed for the passing of title, the fact 
that on the day before it was discov- 
ered that there was a clerical error in 
the deed by which the vendor got the 
title, and that the corrected deed had 
not been delivered to the vendor at 
the time for the passing of title, does 
not excuse the purchaser’s default. 
Dwork v. Weinberg, 105 N.Y.S. 504, 
120 App.Div. 507. 


Effect where covenants are depend- 
ent see supra § 328. 


62. Burt v. Henry, 10 Ala. 874. 


63. Johnson v. Thornton, 6 N.W. 
165, 54 Iowa 144. 


64 Los Angeles Inv. v. Wilson, 
212 P. 211, 60 Cal.App. 53 


65. Docter vy. Furch, 65 N.W. 161, 
91 Wis. 464. 


66. Martinson v. Regan, 123 N.Ww. 
285, 18 N.D. 467 (complaint in such 
action did not state the grounds on 
which it was based, and it failed to 
disclose any facts from which the 
merits of the action could be deter- 
mined, and was subsequently dis- 
missed). 


67. Heath v. Gloster, 244 N.W. 237, 


260 Mich. 85 [reh den 246 N.W. 494; 
261 Mich: 552]. 


Montgomery, 20 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tract where such debt was disputed.** The failure 
to pay a water assessment as a part of the consid- 
eration, as agreed, has been held not excused by 
the fact that the purchaser has an offset against 
the water company for an indebtedness due him, such 
claim being no set-off to an assessment against the 
vendor.°® That the vendor has removed a house 
and trees from the land has been held not to affect 
ipso facto the validity of the contract, nor to ex- 
cuse performance by the purchaser.’° Expense in- 
curred by the purchaser in defending an action un- 
successfully prosecuted against him by a claimant of 
a lien is not an excuse for failure of the purchaser 
to pay a balance due on the contract where the ven- 
dor was not lable to him for such expense.7!_ Mere 
financial stringency,’? or depreciation in the value 
of the property,”* or the fact that the property was 
worth less than the price agreed to be paid,** or 
that a considerable part of the purchase money has 
been paid,7® will not, in the absence of fraud,7* 
relieve a purchaser from a rescission or forfeiture 
of the contract for default in payment of the pur- 
chase price. 

[§ 330] (b) Executed Contracts. If the contract 
has been executed, the vendor cannot rescind for 
default in payment of the purchase money.** 


[§ 331] (6) Befusal of Purchaser To Perform— 
(a) In General. Refusal of the purchaser to per- 
form an executory contract of sale of land warrants 
a rescission by the vendor.?® Nevertheless, such re- 
fusal must be distinet, unequivocal, and absolute, 
and must be acted on as such by the party to whom 
the broken promise was made,*® and, hence, refusal 
of the purchaser to perform the contract according 
to its terms, with an offer to perform in accordance 
with the purchaser’s own erroneous interpretation 
thereof, does not entitle the vendor to rescission ;*° 


68. Benham v. Columbia Canal Co., 79. 

132 P. 884, 74 Wash. 110. 61 W.Va. 38. 
69. Wallace v. Maples, 21 P. 860, 80. 

79 Cal. 433. 


70. Thorne v. Gordon, 287 P. 542, 


105 Cal.App. 369. 


tract. 
71. Foltz v. Manson, 4 P.(2d) 509, 
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Armstrong v. Ross, 55 S.E. $95, | 


Armstrong vy. Ross, supra. 

“Tf this were not the law, it would | 939]; 
be a dangerous thing to stand upon a 
controverted construction of a con- 
Every man would act at his 
peril in such cases, and be subjected 
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but insistence by the vendces of the return of a de- 
posit, made in anticipation of the time of pertorm- 
ance, being tantamount to a refusal to perform, has 
been held to authorize the vendor to rescind the 
eontract.°1 


[§ 332] (b) Refusal of Demand To Pay Purchase 
Money. Where the vendor tenders a deed and de- 
mands payment when it is due and payable, and the 
purchaser fails or refuses to pay the purchase money, 
the vendor may elect to declare the sale rescinded.*? 
So, where a deed reserves a vendor’s lien, it is an 
executory contract, and, if the purchaser refuses 
to comply with the terms of the contract as to pay- 
ment on demand being made therefor, the vendor is 
entitled to reseind.** 


[§ 333] (7) Invalidity of Contract—(a) In Gen- 
eral. Where there has been a mutual mistake in a 
contract for the sale of land, it has been held that © 
the vendor may rescind the contract;** and, under 
a contract for the sale of property to a school board, 
providing that, if the board determined not to use 
the property for school purposes, but to sell it with- 
in ten years, the purchaser should have the option 
to repurchase, it has been held that, if such repur- 
chase clause is invalid and not enforceable, the ven- 
dor is entitled to a rescission of the entire contract 
on the paying back the purchase money.®® 


[§ 334] (b) Fraud or Misrepresentation of Pur- 
chaser®°—aa. In General. Fraud renders a contract 
for the sale of land voidable at the option of the 
injured party,’7 and, in accordance with the rule 
relating to contracts generally,*® a vendor who has 
been induced by fraud to enter into a contract for 
the sale of land may rescind it.8® 


[§ 335] bb. Rescission at Law.°® Although there 
is authority to the contrary,°* it has been held that 


29 Tex.Civ.App. 318. 


83. Johnson v. Smith, 280 S.W. 158, 
115 Tex. 193 [rev (Civ.App.) 234 S.W. 
Lanier v. Faust, 16 S.W. 994, 
81 Tex. 186; Hamblen v. Folts, 7 S. 
W. 834, 70 Tex. 132; Walls v. Cruse, 
(Tex.Civ.App.) 217 S.W. 240 [rev on 
other grounds (Commn.App.) 235 S.W. 


164 Wash. 692. 


72. Adams & McKee Land Co. v. 
Dugan, 228 P. 681, 68 Cal.App. 226; 
Yoss v. De Freudenrich, 6 Minn. 995. 

73. Yoss v. De Freudenrich, supra. 


74, Johnson v. Thornton, 6 N.W. 
165, 54 Iowa 144. 


75. Steele v. Biggs, 22 Ill. 643. 


76. Johnson v. Thornton, 6 N.W. 
165, 54 Iowa 144. 

77. Lowry v. Higgins, 5 Ind. 507; 
Stitzle v. Evans, 12 S.W. 326, 74 Tex. 
596; Desmuke v. Houston, (Tex.Civ. 
App,) 31 S.W. 198 [aff 32 S.W. 1025, 
89 Tex. 10]; Bearrow v. Wright, 43 
S.W. 902, 17 Tex.Civ.App. 641. 


[a] In Philippines, although the 
contract is perfect and has passed 
title to the land, such ownership is 
dependent on the payment of the price 
and is limited by the right of the ven- 
dor to ask for the resolution of the 


sale. Cortez v. Bibano, 41 Philippine 
298. 
78. El Paso Cattle Co. v. Stafford, 


176 F. 41, 99 C.C.A. 515; MacNamee v. 
Hermann, 60 App.D.C. 295, 53 F.(2d) 
549; Johnson v. Smith, 280 S.W. 158, 
115 Tex. 193 [rev (Civ.App.) 234 S.W. 
939]; Farrant v. Olver, 91 L.J.Ch. 
758. 


to the alternative of acquiescing in 
the interpretation adopted by his op- 


}ponent, or putting to hazard his en- 


tire interest in the contract.” Arm- 
Seete v. Ross, 55 S.E. 895, 61 W.Va. 


81. El Paso Cattle Co. v. Stafford, 
16, BTA 9 9 OL OSA. 515. 


82. I1l.—Augsberg v. Meredith, 101 
Tll.App. 629. 

Neb.—Mason v. Strickland, 103 N.W. 
458, 73 Neb. 783; Watkins v. Youll, 
96 N.W. 1042, 70 Neb. 81. 


a ee v. Hosford, 6 N.H. 
N.Y.—Ketchum & Sweet v. Evert- 
son, 13° Johns. 359,-7 Am.D. 384: 


Ohio.—Higby v. Whittaker, 8 Ohio 
198. 

Tex.—Estes v. Browning, 60 Am.D. 
238, 11 Tex. 237; Hoskins v. Dougher- 
ty, 69 S.W. 108, 29 Tex.Civ.App. 318. 


[a] Although deed made unfair 
designation of land to be reserved, 
the vendor having offered to correct 
it in any respect in which it did not 
comply with the contract, and the pur- 
chaser having made no objection to it 
and ignored the tender, the vendor on 
refusal of payment may _ rescind. 
Hoskins v. Dougherty, 69 S.W. 103, 


199]. 


84. Ford v. Delph, 220 S.W. 719, 
203 Mo.App. 659. 

[a] Thus, where the purchaser 
agreed to buy a certain number of 
acres and the tract contained more 
than the amount contracted for, the 
vendor may rescind the contract, giv- 
ing at the same time to the purchaser 
the option of submitting to the rescis- 
sion or paying the additional propor- 
tionate price for the excess in quan- 
tity, sFord v.; Delph, :220 .S.W.. 719, 
203 Mo.App. 659. 

&5. School Board of City of Roan- 
oKe v. Payne, 144 S.E. 444, 151 Va. 240. 


86. Fraud generally see Fraud 26 

C.Jer py 10505 
87. See supra § 117. 

8&8. See Contracts §§ 652, 653. 
89. See cases infra §§ 335, 336. 
90. Rescission: 

At law distinguished from rescission 
in equity see Cancellation of Instru- 
ments § 2. 

By party defrauded in contracts gen- 
erally see Contracts §§ 305, 307. 
91. See cases infra this note. 

[a] In Massachusetts, it has been 

held that the vendor may maintain a 
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a vendor, after he has executed and delivered a con- 
veyance of the property to the purchaser, cannot 
avoid the contract or conveyance at law, as in an 
action of ejectment, because of the purchaser’s fraud 
or misrepresentation,®? his remedy in such ease be- 
ing in equity.°? 

[§ 336] cc. Rescission in Equity.°* In equity, 
where the contract is executory, the vendor may re- 
seind and set up the fraud as a defense in a suit 
by the purchaser for specific performance;°*> or in 
a proper case he may maintain a suit to rescind, 
whether the contract is executory or executed,?® 
provided he has no plain, adequate, and complete 
remedy at law.®" So, too, an executory contract 
for the sale of land will be rescinded where the mis- 
take on the part of the vendor was caused by misrep- 
resentations on the part of the purchaser, although 
not made fraudulently, where such mistake essen- 
tially affected the value of the premises, so that the 
contract would not have been made if it had not 
existed.°§ 


[§ 337] (8) Insolvency of Purchaser. The insol- 
writ of entry to recover the land. 
Bassett v. Brown, 100 Mass. 355; 
Pratt v. Pond, 5 Allen 59. 


92. Escherick v. Traver, 65 Ill. 379; 
Dyer nv. Daya 6l Mr s38655 Smithy ve 


Miss, 457. 


167 Mo. 74. 
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Miss.—Foxworth v. 
Mo.—Morley v. Harrah, 66 S.W. 942, 


Neb.— Wagner v. 


[8§ 835-339 


veney of the purchaser has been held not a ground 
for which the vendor may rescind the contract of 
sale,®® and, where the vendor knows of such insol- 
vency at the time of making the sale, it has been 
held that he is not entitled to file a bill to cancel 
the contract and in the meantime to have a receiver 
take charge of the premises on the sole ground of 
the insolveney of the purchaser. 


[§ 338] (9) Grounds Specified by Terms of Con- 
tract.2, Where a contract for sale of land specifies 
what defaults shall be grounds for the forfeiture of 
the same by the vendor, a forfeiture of such con- 
tract on other grounds, not included as grounds of 
forfeiture in the contract, will not be upheld.? 


[§ 339] (10) Matters Available to Purchaser as 
Grounds for Rescission.* Grounds available to the 
purchaser for rescission are not in general available 
to the vendor for that purpose.® Thus, in the absence 
of a contract provision to the contrary,® the fact 
that the land is subject to an encumbrance,’ that 
there is a defect of title to the land sold® or a eon- 


selling is independent of the provi- 
sions of the deed in regard to restric- 
tions, and is not affected by them. 
Thompson v. Barry, 68 N.E. 674, 184 
Mass. 429. 


97. Bassett v. Brown, i080 Mass. 


Bullock, 44 


Lewis, 56 N.W. 


Ryan, 84 N.E. 402, 191 N.Y. 452, 123 
Aine Suk, 4609, 9 SusRVAIN. Ss. 464, 14 
Ann.Cas. 506. 

[a] Im Louisiana it has been held 
that the resolutory condition in a con- 
tract of sale of land cannot be en- 
forced,in the absence of proof of such 
fraud as would vitiate everything at 
the suit of a litigant who represents 
only part of the interest of the vendor. 
Miquez v. Delcambre, 51 So. 108, 125 
La. 176. 

93. See infra § 336. 

94. Rescission at law distinguished 
from rescission in equity see Cancel- 
lation of Instruments § 2. 

95. See Specific Performance §&§ 
146-154. 

96. U.S.—Florida Land, etc., Co. v. 
Merrill, 52 F. 77, 2 C.C.A. 629 [aff 60 
F. 17, 8 C.C.A. 444]; McAlister v. Bar- 
ry, 15 F.Cas.No. 8,656, Brunn.Col.Cas. 
VA oN Oel290s 

Ala.—Baker v. Maxwell, 14 So. 468, 
99 Ala. 558; Cofer v. Moore, 6 So. 
306, 87 Ala. 705; Lester v. Mahan, 60 
Am.D. 530, 25 Ala. 445. 

Cal.—Dow v. Swain, 58 P. 271, 125 
Cal. 674. 


Ga.—Sims v. Ferril, 45 Ga. 585. 
I1l.—Whitney v. Roberts, 22 Ill. 381. 


Ind.—Ross y. Hobson, 26 N.E. 775, 
131 Ind. 166. 

Iowa.—Warren v. Miller, 99 N.W. 
127; Byers v. McNeil, 76 N.W. 685; 
Mohler v. Carder, 35 N.W. 647, 73 Iowa 
582; Ballou v. Lucas, 12 N.W. 745, 59 
Iowa 22; Meyers v. Funk, 8 N.W. 788, 
56 Iowa 52. 

Kan.—Nairn v. Ewalt, 32 P. 1110, 51 
Kan. 355. 

Ky.—Bridgewater v. Byassee, 93 S. 
W. 35, 29 Ky.L. 377; Coppage v. Mur- 
phy, 68 S.W. 416, 24 Ky.L. 257. 

Mass.—Thompson v. Barry, 68 N.E. 
674, 184 Mass. 429; Hogan vy. Wixted, 
138 Mass. 270; Martin v. Graves, 5 Al- 
len 601. 

Mich.—Garr v. Alden, 102 N.W. 950, 
139 Mich. 440; Webster v. Bailey, 31 
Mich. 36. 


Minn.—Lofgren v. Peterson, 56 N. 
W. 44, 54 Minn. 343. 


991, 38 Neb. 320. 

N.J.—Turner vy. Houpt, 33 A. 28, 53 
N.J.Eq. 526; Torrey v. Buck, 2 N.J. 
Eq. 366. 

N.Y.—Yeomans v. Bell, 45 N.E. 552, 
151 N.Y. 230; Masterton v. Beers, 29 
N.Y.Super. 368; Livingston v. Peru 
Iron Co., 2 Paige 390 [rev on other 
grounds 9 Wend. 511]. 

Ohio.—Wideman y. Lipman, 160 N. 
BE. 108, 26 Ohio App. 531. 

Pa.—Williams y. Kerr, 25 A. 618, 
152 Pa. 560; Miller v. Fulmer, 25 Pa. 
Super. 106. 

Tenn.—King v. Cohorn, 6 Yerg. 75, 
27 Am.D. 455; Haywood v. Marsh, 6 
Yerg. 69. 


Tex.—Ingram v. Abbott, 14 Tex. 
Civ.App. 583, 38 S.W. 626. 
Va.—Grim y. Byrd, 32 Gratt. (73 


Va.) 293. 


Wis.—Horton vy. Lee, 82 N.W. 360, 
106 Wis. 439. 


Eng.—Haygarth v. Wearing, 
12 Eq. 320. 


L.R. 


159 


Sask.—Newstead vy. Rowe, 5 Sask. 
L.. 269. 


[a] Fraud not shown.—That the 
transferee of land, who agreed, as 
part of the consideration, to assume 
payment of debts due from the trans- 
feror, afterward denied liability on 
some of them and failed to pay them, 
has been held not to entitle the trans- 
feror to rescission on the ground of 
fraud, in the absence of evidence of 
lack of good faith. Hewett v. Dole, 
124 P. 374, 69 Wash. 1638. 


[b] Undue advantage.—W here two 
parties stand in such a relation to 
each other that one can and does take 
undue advantage of the other, either 
by reason of distress, recklessness, 
wildness, or want of care, it has been 
held that a transaction resting on such 
unconscionable dealing will not be al- 
lowed to stand. Waters v. Donnelly, 
SeOnite3 9d 

[c] Fraud not affected by restric- 
tions in deed.—Fraud as to the kind 
of purchaser to whom the vendor is 


Man.—Wolfson vy. Oldfield, 22 Man. | 


3855; Pratt v. Pond, 5 Allen (Mass.) 89. 


98. Belknap v. Sealey, 14 N.Y. 143, 
67 Am.D. 120 [aff 9 N.Y.Super. 570]. 


99. Golden v. Riverside Coal & 
Timber .Co., .-211. .S:wW. 761, 184, Ky 
200 (holding that the vendor’s remedy 
is to tender a good title and sue for 
specific performance or for a recovery 
of the purchase money). But see Ab- 
ney v. Brownlee, 1 A.K.Marsh. (Ky.) 
240 (holding that, if the purchaser is 
insolvent, it would be of little avail 
to the seller that he had at law hic 
redress on the covenant of the other, 
and a total inability to comply by 
the purchaser ought to operate as a 
release of the vendor). 


1. Jordan v. Beal, 51 Ga. 602. 


2. Construction of contract as to 
forfeitures see supra § 232. 


3. Ala.—Hawkins v. Coston, 107 So. 
50, 214 Ala, 135. 


Ky.—Kochum vy. Ezell, 277 S.W. 497, 
211 Ky. 427. 


Mich.—Hull v. Hostettler, 194 N.W. 
996, 224 Mich. 865. 


N.D.—Cughan y. Larson, 100 N.W. 
LOSS 203 NCD aste: 


Ont.—Markle vy. Mackay, 14 Ont.W. 
N. 280. 


4 Grounds for rescission by pur- 
chaser see infra §§ 425-463. 


5. Pima Farms Co. v. Fowler, 258 
P. 256, 32 Ariz. 331; St. Louis, ete, R. 
Co. v. Beidler, 45 Ark. 17; Hale v. 
Cravener, 21 N.E. 534, 128 Ill. 408; 
Marsh v. Steiniger, 225 Ill.App. 114; 
Dorr vy. Middleburg, 65 S.E. 97, 65 W. 
Va. 778, 23 L.R.A.N.S. 987. 

6 See case infra this note. 

[a] Reasonable diligence in per- 
fecting title—Under a_ stipulation 
that if the vendor should fail to make 
a good title he should be permitted to 
rescind, he cannot rescind until he has 
used all reasonable diligence to per- 
fect his title. Bibb v. Wilson, 31 
Miss. 624. 


7. St. Louis, ete., R. Co. v. Beidler, 
45 Ark. 17. 


8. Hale v. Cravener, 21 N.E. 534, 
hase Di 408) \laffl)) 2vaehllApp. «275k 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 339-340] 


siderable part thereof,® that the vendor can convey 
only a less estate than he covenanted to convey,?° 
or that the vendor has only a partial interest in the 
land,’ or that the purchaser was induced to make 
the contract by the vendor’s false and fraudulent 
representations!? does not authorize a rescission by 
the vendor, as the purchaser may insist on having 
what he, the vendor, is able to convey. However, 
where a vendor could not give a title satisfactory 
to the purchaser’s attorneys because his title was 
based on adverse possession, it has been held that 
he may rescind the contract.1? While a provision 
in the contract that it shall be void if the vendor 
cannot give good title has been held to be for the 
benefit of the purchaser and not ground for rescis- 
sion by the vendor,!* where there is no distinct and 
independent contract to convey, but the agreement 
to make a warranty deed is conditioned on there 
being a good title, and the contract further provides 
that, if there turns out to be a defective title which 
cannot be rectified in a certain time, the contract 
is to be null and void, it has been held that the vendor 
need not convey unless the purchaser so requests 
and relieves him from his warranty as to such de- 
fects.?° 


[§ 340] (11) Miscellaneous Grounds. Inadequacy 
of price, improvidenee, surprise, and mere hardship, 
none of these, nor all combined, furnish an adequate 
reason for rescission of a contract.1® So, too, it 
is not a ground for rescission by the vendor that the 
purchaser is an alien;’? that he is indebted to the 
vendor on an account entirely distinct from the con- 
tract of sale;'8 that he is an illegitimate child;*® 
that the vendor was old, in feeble health, and in finan- 
cial trouble at the time of execution of the convey- 
ance;?° that there are minor variations from the 
contract in the purchaser’s instructions to the escrow 
holder;2! that the purchaser had not obtained in- 
surance as required by the contract where he had 
tendered the balance of the purchase money before 
a declaration of forfeiture;?? that the purchaser 
is a corporation, and has made use of ‘the realty for 
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a purpose for which it was not authorized by its 
charter to use it, the sale itself not being ultra 
vires;2* that the purchaser who has agreed to pay 
one half of the costs of a survey refuses to pay 
more than that amount;?* that action on the pur- 
chase-money notes has become barred by the statute 
of limitations, no excuse being shown for the delay 
in bringing suit;?° that the purchaser borrows mon- 
ey from himself as guardian without consent of the 
court to clear off encumbrances on land to be con- 
veyed as a consideration for the vendor’s convey- 
ance;?° or that the purchaser has died, and cannot 
execute the bonds and mortgage required by the con- 
tract—as the heirs or residuary legatees may carry 
out the contract.27 Also, the failure of appraisers 
to agree, or that the appraisement made was set 
aside, or that the umpire died, although making lit- 
eral performance impossible, are not grounds for 
rescinding the contract of sale.?* A vendor, accept- 
ing notes in payment of the purchase price on the 
assurance of his agent that he had a purchaser for 
the notes, cannot rescind on the failure of the agent 
to have the notes cashed, no fraud being practiced 
by the vendee;?® and a purchaser’s failure to offer 
legal tender in payment under a contract has been 
held not to entitle the vendor to rescind the contract, 
where the first payment was made by check and 
where the vendor had failed to furnish a merchant- 
able abstract of title within the time required by the 
contract.2° Where part of the consideration for 
the conveyance is a promise to convey other land, 
it has been held not a ground to rescind that the 
promised conveyance was not executed,* and, if a 
deposit is made, to be forfeited if the purchaser does 
not consummate the purchase, a failure of the parties 
to agree on the terms of the contract will not au- 
thorize the vendor to declare a forfeiture.*? How- 
ever, it has been held that a vendor of land, where 
the sale is void because part of the consideration 
therefor was intoxicating liquors, may recover back 
the land, although he participated in a violation of 


Marsh v. Steiniger, 225 Ill.App. 114; 
Trevino v. Cantu, 61 Tex. 88, 91; Dorr 
v. Middleburg, 65 S.E. 97, 65 W.Va. 
TiS 028: LaeRAIN.S:) 9877, 

‘Much less could his vendor claim 
a rescission in opposition to the wish- 
es of his purchaser, by a mere con- 
fession of the invalidity of the title 
he had conveyed. To allow this 
would be to place the purchaser at 
the mercy of the seller, for, in all in- 
‘stances when the land had appreciat- 
ed in value, the seller could confess 
invalidity of title, return the pur- 
chase-money, recover the land, and 
speculate upon the advance in the 
value of the property.” Trevino v. 
Cantu, supra. 

9. Western v. Russell, 
187, 35 Reprint 450. 

10. Rohr v. Kindt, 3 Watts & S. 
(Pa.) 563, 39 Am.D. 53; Wood v. Grif- 
fith, 1 Swanst. 43, 36 Reprint 291, 1 
Wils.Ch. 34, 37 Reprint 16. 


11. Mortlock v. Buller, 10 Ves.Jr. 
292, 32 Reprint 857. 


12. Tott v. Duggan, 200 N.W. 411, 
199 Iowa 238. 


13. Moling v. Mahon, (Tex.Civ. 
App.) 86 S.W. 956 (holding that equi- 
ty would not tolerate the continued 
and indefinite use of the land and the 
withholding of the consideration by 


3 Ves.&B. 


the purchaser, but would allow re- 
scission on conditions that would be 
equitable). 


14. Lancaster v. Roberts, 33 N.E. 
27, 144 Ill. 213; Hale v. Cravener, 21 
N.E. 534, 128 Ill. 408 [aff 27 I1].App. 
275]; Marsh v. Steiniger, 225 Ill.App. 
114. 


ae Terte v. Maynard, 48 Mo.App. 


16. Nunge v. Crawford, 88 Pa.Sue 
per. 516. 


Inadequacy of consideration as 
ground for rescission see supra §§ 319, 
320. 


[a] That purchaser gets advantage 
of vendor by wording of contract is 
not sufficient ground for setting aside 
contract where vendor is apprised 
fully of provisions. Hansen v. Gavin, 
117 N.E. 513, 280 Ill. 354. 


17. Hepburn v. Dunlop, 1 Wheat. 
(U.S.) 179, 4 L.Ed. 65. 


18. Byrd v. Odem, 9 Ala. 755. 


19. Hughes v. Hind, Wright (Ohio) 
650 (holding that, where a contract 
for the conveyance of land is made 
with an illegitimate child, for the ben- 
efit of the child and the heirs of his 
father, the vendor cannot set up the 
purchaser’s illegitimacy to avoid the 
contract). 


20. Hoover v. Binkley, 51 S.W. 73, 
66 Ark. 645. 


21. Smith v. Schrader, 251 P. 967, 
80 Cal.App. 478. 


22. Gavin v. Elliott, 262 P. 923, 83 
Colo. 95. 


23. Barrow v. Nashville, etc., Turn- 
pike Co., 9 Humphr. (Tenn.) 304. 


24. Davis vy. Terry, 18 S.E. 947, 114 
NIG. 27. 


Weer Thornburgh v. Cole, 27 Kan. 

26. Kraner v. Chambers, 61 N.W. 
373, 92 Iowa 681 (where it was said 
that this does not concern the ven- 
dor; that it is enough for him to 
know that the encumbrances have 
been removed). 


27. Tiernan v. Roland, 15 Pa. 429. 


28. Parsons v. Ambos, 48 S.E. 696, 
121 Ga. 98. 


29. Miller v. Flattery, (Tex.Civ. 
App.) 171 S.W. 253 [error dism 212 S. 
W. 932]. 


30. Compton y. Weber, 
764, 296 Ill. 412. 

Method and sufficiency of pa ent 
generally see infra §§ TOS-TTD. sf 


129 N.E. 


31. Creveling’s Appeal, 3 Walk. 
(Pa.) 380. pe 
32. Bradford y. Haas, 35 So. 493, 


111 La. 148. 
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the law. 


vendor’s right to reseind.?# 


[§ 341] c. Performance and Ability To Perform 
by Vendor®'—(1) In General. To entitle the ven- 
dor to avoid the contract he himse!f must not be in 
So, too, he is not entitled to rescind or 
forfeit the contract for a default of the purchaser 
unless he is able to perform in accordance with the 


default.?® 


33. Lindt v. Uihlein, 79 N.W. 73, 
109 Iowa 591. 

34. Steltzer v. Compton, 149 N.W. 
248, 167 Iowa 266. 

35. Inability to perform as excus- 
ing delay or default in payment see 
supra §§ 328, 329. 

36. Cal.—Krotzer v. Clark, 174 P. 
657, 178 Cal. 736; Rector v. Lewis, 155 
P. 75, 172 Cal. 1; Lombardi v. Sinan- 
ides, 235 P. 455, 71 Cal.App. 272. 

Idaho.—Giffen v. Faulkner, 294 P. 
521, 50 Idaho 190; Kessler v. Pruitt, 
93 P. 965, 14 Idaho 175. 


Ill.— Forest Preserve Dist. of Cook 
County v. Emerson, 173 N.H. 477, 341 


Ill. 442; Troyer v. Erdman, 150 N.E. 
657, 320 Ill. 140; Papin v. Goodrich, 
103 Ill. 86. 


Iowa.—Golly v. Grinnell College 
Foundation, 213 N.W. 252, 204 Iowa 
319; Keifer v. Dreier, 205 N.W. 472, 
200 Iowa 798. 


Mich.—Wexler v. Poe, 222 N.W. 715, 
245 Mich. 442. 


Neb.—Storm v. Story, 169 N.W. 727, 
102 Neb. 765. 


N.J.—Claron v. Thommessen, 126 A. 
308, 96 N.J.Eq. 650. 


Or.—Scott v. Smith, 115 P. 969, 58 
Or. 591; Frink v. Thomas, 25 P. 717, 
20 Or. 265, 12 L.R.A.. 239. 


Tex.—Matheson v. C-B Live Stock 
Co., (Civ.App.) 176 S.W. 734. 


Can.—Newberry v. Langan, 47 Can. 
S.C. 114. 


Sask.—Marvin vy. Blasdell, 3 Sask. 
L. 64; Dobson v. Doumani, 2 Sask.L. 
190. 

[a] Specifying form of trust deed. 
—Where a contract required a trust 
deed to be given only after certain 
payments were made, it has been held 
that the vendor was not in default 
as to specifying the form of the trust 
deed where such payments had not 
been made. Lang v. Hedenberg, 115 

.N.E. 566, 277 Ill. 368 [aff 198 Ill.App. 
460, 470]. 

[b] Exchange of lands and per- 
sonalty.—Where defendants rescinded 
a contract for the exchange of lands 
and personalty on the ground of plain- 
tiff’s delay in performance, their right 
to rescind is not affected because it 
was agreed that defendants should 
pay plaintiff a small sum of money in 
respect of some of the personal prop- 
erty. Rector v. Lewis, 155 P. 75, 172 
Cal, 1: 

{c] Sufficient delivery of abstract 
of title—Where the vendee is absent 
from the country at the time for per- 
formance, the act of the vendor in 
delivering an abstract of title at his 
place of business with notice that it 
was furnished for the vendee has been 
held to constitute sufficient perform- 
ance by the vendor. Paget v. Park, 
52 N.W. 532, 50 Minn. 186. 


{d] Refusal to allow for shortage 
in acreage.—A vendor’s refusal to al- 


After the vendor has rescinded because 
a note given in part payment without recourse was 
usurious, it has been held that the purchaser’s offer 
to pay cash in lieu of the note could not defeat the 
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terms of the contract.’7 
to be conveyed on payment of the last installment 
of the purchase money, the faet that there is a de- 
fect in the vendor’s title has been held not to prevent 


7 


[8§ 340-342 


However, where land is 


the vendor from forfeiting the contract for default 


low or adjust a shortage in land con- 
veyed by acre has been held not to 
put it in default, and the right to for- 
feiture matured on the purchaser’s re- 
fusal to pay taxes and interest ac- 
cording to the terms of the contract, 
and, when such forfeiture was ac- 
quiesced in by the purchaser, it did 
not constitute mutual rescission giv- 
ing the purchaser the right to recover 
sums expended by him. Golly v. 
Grinnell] College Foundation, 213 N. 
W. 252, 204 Iowa 319. 

Inability to convey as excuse for 
nonpayment of purchase money see 
supra §§ 328, 329. ¥ 

37. Alaska.—Williams v. Renza, 4 
Alaska 154. ‘ 

Colo.—Price v. Immel, 109 P. 941, 
48 Colo. 163; Platte Land Co. v. Hub- 
bard, 56 P. 64, 12 Colo.App. 465: 


Ill.—Peck v. Brighton Co., 69 Ill. 
200; Wallace v. McLaughlin, 57 Ill. 
53; Mix v. Beach, 46 Ill. 311; Baker 
v. Bishop Hill Colony, 45 Ill. 264; 
Seiberling v. Lewis, 93 Ill.App. 549; 
Dickinson vy. Torrey, 91 Ill.App. 297. 


Iowa.—McLain v. Smith, 202 N.W. 
239, 201 Iowa 89 [cit Cyc]; Keifer v. 
Freier, 205 N.W. 472, 200 Iowa 798; 
Marx v. King, 186 N.W. 680, 193 Iowa 
29; Watland v. Quaintance, 171 N.W. 
692, 186 Iowa 1271 [reh den 173 N.W. 
12]; McWhirter v. Crawford, 72 N.W. 
505, 73 N.W. 1021, 104 Iowa 550; Aux- 
AEE v. Taylor, 72 N.W. 291, 102 Iowa 

Mich.—Langley v. Kirker, 225 N.W. 
931, 247 Mich. 443; Wexler v. Poe, 222 
N.W. 715, 245 Mich, 442; Bartlett v. 
Smith, 109 N.W. 260, 146 Mich. 188, 
117 Am.S.R. 625; Getty v. Peters, 46 
N.W. 1036, 82 Mich. 661, 10 L.R.A. 465; 
Converse v. Blumrich, 90 Am.D. 230, 
14 Mich. 109. 


Mo.—Davis v. Barada=Ghio Real Hs- 
tate Co., 92 S.W. 113, 115 Mo.App. 327. 


Mont.—Silfvast vy. *Asplund, 20 P. 
(2d) 631; Milwaukee Land Co. v. Rue- 
sink,’ 148° P. 396, 50 Mont. 489 feit 
Cyc]. 

Neb.—Dent v. Johnson, 
938, 111 Neb. 162. 


* Or.—Ward v. James, 164 P. 870, 84 
Or. 375; Higinbotham v. Frock, 48 
Or: 129; «83. P.:586, 120 Am.S.R. 7.96; 
Wells Fargo & Co. v. Page, 82 P. 856, 
48 Or. 74, 3 L.R.A.N.S. 103; Sievers 
v. Brown, 56'P. 171, 34 Or. 454, 45 L. 
R.A. 642. 

S.D.—Anderson v. Security Land 
Co., 224 N.W. 937, 939, 55 S.D. 40 [quot 
Cyc]. 

Tex.—Kauffman v. Brown, 18 S.W. 
425, 88 Tex. 41. 

Wash.—Curtis v. Oliphant, 251 P. 
849, 141 Wash. 496; Boger v. Bell, 146 
P. 179, 84 Wash. 131. 


W.Va.—Wheeling Creek Gas, etce., 
Co. v. Elder, 46 S.E. 357, 54 W.Va. 335. 


Moai v. Paisch, 1 Alta.L. 


195 N.W. 


Sask.—Keinholz v. Hansford, 2 


in payment of installments before the last,?* provid- 
ed the vendor is not insolvent,*® but he is prevented 
from forfeiting or rescinding the contract because 
of a default in payment of the last installment where 
he is unable to perform his part of the contract.*° 


[§ 342] (2) Precedent, Concurrent, and Independ- 


Sask.L. 86, 10 West.L.R. 534. 


[a] Purpose of rule.—The rule 
was adopted for the protection of the 
vendee. Langley v. Kirker, 225 N.W. 
931, 247 Mich. 443. 


[b] Conveyance before default of 
purchaser.— Where the vendor has put 
it out of his power to perform the con- 
tract by conveying the land, or a part 
thereof, to a third person, it has been 
held that he is not entitled to rescind 
the contract on default by the pur- 
chaser. Sabaugh v. Schrieber, 162 
N.E. 248, 87 Ind.App. 588; McWhirter 
v. Crawford, 72 N.W. 505, 506, 73 N.W. 
1021, 104 Iowa 550 (“In the case of 
any vendor conveying land there is 
a possibility of his again procuring 
title so as to be able to comply with 
his contract, but this does not obviate 
the rule that in such cases he will 
not be permitted to insist on strict 
performance of the contract by the 
vendee’’), 


[c] Where vendor covenants 
against encumbran:;es, and there is 
an encumbrance on the land, he can- 
not forfeit the contract for nonpay- 
ment until the encumbrance is dis- 
charged, and he is in a position to per- 
form his part of the contract. Bart- 
lett v. Smith, 109 N.W. 260, 146 Mich. 
188, 117 Am.S.R: 625; Davis v. Bara- 
da-Ghio Real Estate Co., 92 S.W. 113, 
115 Mo.App. 327. 


[d] Substantial compliance.— 
Where a vendor of land has substan- 
tially, but not literally, complied with 
his contract, he may obtain a decree 
in equity for the balance of the pur- 
chase money or a rescinding of the 


contract. Rees v. Smith, 1 Ohio 124, 
13 Am.D. 599. 
[e] Position to enforce specific 


performance.—It has been held that 
there can be no rescission or forfei- 
ture for default of the purchaser un- 
less the vendor is in a position at the 
time of the default to enforce specific 
performance. Wallace v. McLaugh- 
lin, 57) D1. 63% 


(f] Comsent of mortgagor to ac- 
cept payment.—The fact that there 
was a small mortgage on the prem- 
ises has been held not to prevent a 
forfeiture by the vendor where he 
had the unrevoked consent of the 
mortgagee to accept payment before 
the time for completion of the con- 


tract. Brickles v. Snell, [1916] 2 A. 
Choos 
{g¢] The fact that there is a cloud 


on the title of the vendor has been 
held a good defense to an action to 
rescind or forfeit the contract by the 
vendor. Watson v. Feibel, 71 So. 585, 
LOG awe: cos 


$8. True v. Northern Pac. Ry. Co., 
147 N.W. 948, 126 Minn. 72; Reard vy. 
Ephrata Orchard Homes Co., 138 P. 
678, 78 Wash. 180. 


ss. True v. Northern Pac. Ry. Co., 
147 N.W. 948, 126 Minn. 72. 


sae: Williams v. Renza, 4 Alaska 


For later cases, developments and changes in the law see Annotations, same title and section number, 


et 
j 


§§ 342-344] VENDOR AND 


ent Covenants in General.4! In order to enable the. 
vendor to rescind on account of default by the pur- 
chaser, he must perform all precedent covenants on 
his part to be performed,*? and must perform or 
offer to perform all concurrent covenants.** How- 
ever, where the covenants are independent, the breach 
of a covenant by the vendor has been held not to pre- 
vent him from rescinding the contract for the pur- 
chaser’s default in making payments.** 


[§ 343] (3) Demand and Tender*t®—(a) In Gen- 
eral. If the purchaser fails to perform an obliga- 
tion that is a condition precedent, the vendor may 
rescind without tendering a deed.4® So, where the 
deed has been placed in escrow, the purchaser know- 
ing where the deed is and how he can get it, a tender 
is not necessary;47 and, if a tender by the vendor 
would prove ineffectual, the law does not require a 
vain act, and such tender is unnecessary.*® Thus 
refusal of the purchaser to perform,*® as where the 
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purchaser has abandoned®® or repudiated®* the con- 
tract, or his inability or unwillingness to complete 


‘the contract,®2 or his notification of the vendor that 


he is unable to perform,°? relieves the vendor of the 
necessity of tendering a deed and demanding per- 
formance before rescinding. So, too, the failure 
to tender a deed will not prevent rescission by the 
vendor where the purchaser has waived such ten- 
der.°** 


[§ 344] (b) Where Time Not of Essence of Con- 
tract or Strict Performance Waived. Where time 
is not of the essence of the contract,°® or strict com- 
pliance as to the time of performance by the pur- 
chaser has been waived,*® the vendor is not entitled 
to rescind the contract or forfeit the money paid for 
default of the purchaser in performance without first 
tendering performance on his part,®? as by tendering 
a deed®® and demanding performance by the pur- 


41. Construction of covenants as 
dependent or independent see Supra §§ 
268-272. 

Tender of deed and demand for per- 
formance see infra §§ 343-345. 

42. Clark v. Comford, 12 So. 7638, 
45 La.Ann. 502. 

43. Cal.—Neher v. Kauffman, 242 
P. 713, 197 Cal. 674. 

Idaho.—Giffen v. Faulkner, 294 ifs 
521, 50 Idaho 190; Abercrombie Vv. 
Stoddard, 228 P. 232, 39 Idaho 146. 

Ind.—Shirley v. Shirley, 7 Blackf. 
452. 

Philippine.-—Causing v. Bencer, 37 
Philippine 417. 

S.c.—Prothro v. Smith, 27 S.C.Ead. 
324. 

44. Benham v. 
132 P. 884, 74 Wash. 
Canal Co. v. Coffman, 103 
Wash. 645. 

45. Cross references: 
Conveyance or tender of conveyance 

generally see infra §§ 671-706. 


Demand for payment generally see 
infra § 720. 
Demand for payment and tender of 
deed as conditions precedent to: 


Action for damages. see infra § 1525. 

Action for purchase money see in- 

- fra §§ 1372, 1383. 

Right of vendor to recover posses- 
sion see infra §§ 1324, 1328. 


Right to enforce vendor’s lien see 
infra §§ 1216, 1218. 
Excuses for nonpayment of purchase 

money see supra §§ 328, 329. 
Failure to tender deed as waiver of 

right to rescind or forfeit contract 

for breach or nonperformance as to 

payment see infra § 384. 

46. Smith v. Blandin, 65 P. 894, 133 
Cal. 441; Urban v. Yoakum, 264 P. 493, 
89 Cal.App. 202; Papesh v. Wagnon, 
457 P. 775, 29 Idaho 93 [quot Cyc]. 

[a] Dlustration.—Where the pur- 
chaser has the privilege of selecting 
the land to be conveyed on his making 
the first payment, the vendor need 
not, as a condition of rescinding the 
contract for default in making the 
first payment, make tender of a deed, 
as he cannot know without selection 
by the purchaser what land is to be 
conveyed. Smith v. Blandin, 65 P. 
894, 133 Cal. 441. 

Necessity of tender of deed where 
payment of purchase money is condi- 
tion precedent see infra § 345. 

47. Gethin v. Walker, 59 Cal. 502; 


Columbia Canal Co., 
110; Spokane 
P. 1106, 54 


.ment Co. v. Mills, 171 N.E. 


Newhall Land & Farming Co. v. 
Burns, 161 P. 14, 31 CalApp. 549; 
Papesh v. Wagnon, 157 P. 775, 29 


Idaho 93 [quot Cyc]. 
48. See cases infra notes 49-51. 


49. Lang v. Hedenberg, 115 N.B. 
566, 277 Ill. 368 [aff 198 Ill.app. 460, 
470]; Bucklen v. Hasterlik, 40 N.E. 
561, 155 Ill. 423; Nathan v. Rehkopf, 
57 Ill.App. 212; Will-O-Way Dayne 
oO , 
Ohio App. 525 [aff 171_N.E. 94, 122 
Ohio St. 242]; Myers v. Calhoun, Den- 
ny & Ewing, 149 P. 19, 85 Wash. 689. 

50. Sausalito Bay Land Co. v. 
Sausalito Improvement Co., 136 P. 
57, 166 Cal. 302; Conners v. Winans, 
204 N.Y.S. 142, 122 Mise. 824. 

51. Pollard v. McCrummen, 
Civ.App.) 160 S.W. 1148. 

52. Stoddard v. Abercrombie, 266 
P. 431, 46 Idaho 69; Suburban Homes 
Co. v. North, 145 P. 2, 50 Mont. 108. 

53. Sausalito Bay Land Co. Vv. 
Sausalito Improvement Co., 136 P. 
57, 166 Cal. 302; Johnston v. Johnson, 
44 N.W. 668, 43 Minn. 5; Mulgrew v. 
Pringle, Draper (Ont.) 269. 

54. Conners v. Winans, 204 N.Y.S. 
142, 122 Mise. 824. 

55. See supra §§ 248, 249. 

56. See infra §§ 371-391. 

57. Golden v. Cornett, 157 S.W. 
1076, 154 Ky. 488; Lockhart v. Ferrey, 
115 P. 431, 59 Or. 179; Smith v. Moore, 
(Tex.Civ.App.) 155 S.W. 1017. 

58. Ark.—Osborne v. Fairley, 211 
S.W. 917, 188 Ark. 433. 

Cal.—McCartney v. Campbell, 16 P. 
(2d) 729, 216 Cal. 715; Hermosa Beach 
Land & Water Co. v. Law Credit,Co., 
166 P. 22, 175 Cal. 493; Sausalito Bay 
Land Co. v. Sausalito Improvement 
Co., 136 P. 57, 166 Cal. 302; Boone v. 
Templeman, 110 P. 947, 158 Cal. 290, 
139 Am.S.R. 126. 


Colo.—Walker Inv. Co. v. Fleming, 
246 P. 207, 79 Colo. 434. 

Idaho.—Kessler v. Pruitt, 93 P. 965, 
14 Idaho 175. 

Ill.—Scheeren vy. Moses, 84 Ill. 448; 
Peck v. Brighton Co., 69 Ill. 200. 

Ind.—Shirley v. Shirley, 7 Blackf. 

52. 


(Tex. 


Miss.—Lombard v. Speer, 37 Miss. 
170; Johnson v. Jackson, 27 Miss. 498. 

Neb.—Adler v. Kohn, 147 N.W. 1131, 
96 Neb. 346. 

N.J.—Patterson v. J. D. Loiseaux 
Lumber Co., 114 A. 336, 92 N.J.Eq. 
369 [rev on other grounds 116 A. 697, 
93 N.J.Eq. 446]; Cranwell v. Clinton 
Realty Co., 58 A. 1030, 67 N.J.Eq. 


540; Flandrau v. Albanesius, 54 A. 


1124, 63 N.J.Hq. 800. 


N.Y.—Leaird v. Smith, 44 N.Y. 618, 
42 How.Pr. 56; Kister v. Pollak, 109 
N.Y.S. 204, 125 App.Div. 226; Conners 
ae na es 204 N.Y.S. 142, 122 Misc. 


Or.—Scott v. Smith, 115 P. 969, 58 


Or. 591; Collins v. Creason, 106 P. 
445, 55 Or. 524; Frink v. Thomas, 25 
Br 717. 20. (Or 265, Lae Ace oo 


Powell v. Dayton, etc., R. R. Co., 12 P. 
665, 14 Or. 356. 


Pa.—Loewenstein v. Armstrong, 27 
Pa.Super. 543. 


‘Tex.—Gregg v. English, 38 Tex. 139; 
eee mete v. Kerr, (Civ.App.) 139 S. 


Vt.—Cooley v. Hatch, 124 A. 589, 
97 Vt. 484. 


Wash.—Gibson v. Rouse, 142 P. 464, 
81 Wash. 102; Gottschalk v. Meisen- 
nennet, 115 P. 79, 113 P. 765, 62 Wash. 


[a] “fhe mere failure to pay the 
purchase money according to the 
terms of the agreement will not be 
held a repudiation of the contract so 
as to authorize a suit by the vendor to 
have it rescinded.” Frink v. Thomas, 
25 RP. 717,.719, 20 Or. 265, 12 L.R.A. 
239 [quot Kessler v. Pruitt, 93 P. 965, 
969, 14 Idaho 175]. 


[b] Both parties equally in de- 
fault.—‘‘So far as the question of time 
is concerned, both parties, after the 
day provided for the consummation, 
may be considered equally in default, 
and neither can hold himself dis- 
charged from the obligation of com- 
plete performance until he has ten- 
dered performance on his own Side, 
and demanded it on the other.” Frink 
v. Thomas, 25 P. 717, 719, 20 Or. 265, 
12 L.R.A. 239 [quot Stein v. Waddell, 
80 P. 184, 186, 37 Wash. 634]. 


[ec] Sufficiency of performance.— 
Where, on the last payment not being 
made under a contract for the sale of 
land, the vendor, not having notice 
of a second assignment of the con- 
tract, made a deed and sought the first 
assignee, who had left the country, it 
has been held that the vendor was 
chargeable with no fault and was en- 


titled to rescind the contract. Whita- 
ker v. Robinson, 65 Ill. 411. 
[d] Tender held  insufficient.— 


Where deeds were placed in escrow 
for delivery on payment of the bal- 
ance of the price, the tender of quit- 
claim deed by the vendor’s assignee 
has been held not sufficient tender of 
performance to entitle it to rescind, 
especially where the deed to it from 


760 [66 C.J.] 


chaser,°® and allowing a reasonable time to elapse 


thereafter.®° 


[§ 345] (c) Where Time Is of Essence of Con- 
Where by the terms of the contract time is 
of the essenee thereof,®! and the giving of a deed 
and the payment of the purchase money are not 
mutual, concurrent, and dependent covenants,®? the 
tender of a deed is not a condition precedent to the 


tract. 
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right of the vendor to rescind the contract for non- 


the vendor was defective. Sheridan 
State Bank v. Rowell, 212 F. 529. 

59. U.S.—Moody v. Eastern Ore- 
gon Land Co., 180 F. 532 [rev on other 
grounds 198 F. 7, 119 C.C.A. 135]. 

Cal.—Bledsoe v. Pacific Ready Cut 
Homes, 268 P. 697, 92 Cal.App. 641; 
La Chance v. Brown, 183 P. 216, 41 
Cal.App. 500. 

Idaho.—Kessler v. Pruitt, 93 BP. 965, 
14 Idaho 175. 

Ill.—Davies v. Dayton, 131 N.E. 578, 
298 Ill. 201; Thayer v. Meeker, 86 Ill. 
470. : 

Iowa.—Davidson v. Hawkeye Ins. 
Co., 32 N.W. 514, 71 Iowa 532, 60 Am. 
R. 818. 


Mich.—Zadigian v. Gard, 193 N.W. 
783, 223 Mich. 147. 

Miss.—Lombard v. Speer, 37 Miss. 
170; Stewart v. Gates, 30 Miss. 100. 


Mont.—Suburban Homes Co. v. 
North, 145 P. 2, 50 Mont. 108, Ann.Cas. 
LOAN OP Rts 

N.J.—Patterson v. J. D. Loiseaux 
Lumber Co., 114 A. 336, 92 N.J.Eq. 
369 [rev on other grounds 116 A. 697, 
93 N.J.Hg. 446]. 

N. Y.—Kister v. Pollak, 109 N.Y.S. 
204, 125 App.Div. 226; Williams v. 
Kinney, 6 N.Y.St. 560, 43 Hun 1 [aff 
23 N:.E. 1147, 118 N.Y. 679]; Church v. 
Bourne, 141 N.Y.S. 333, 79 Mise. 629. 


~ Okl.—Simmons v. Harris, 235 P. 508, 
108 Okl. 189. 

Or.—Miles v. Hemenway, 117 P. 273, 
111 P. 696, 59 Or. 318; Scott v. Smith, 
Wb) 969, 58 Ore 5915 eiCollins: iv. 
Creason, 106 P. 445, 55 Or. 524; Frink 
Vernnomas. 25iba (10.220 Ore 265, 12 
Te aATy Zoos 

S.C.—Cooper v. Rutland, 82 S.H. 994, 
SOP S Cr 83. 

Tex.—Gregg v. English, 38 Tex. 139; 
Walls v. Cruse, (Civ.App.) 185 S.W. 
1033; Dillingham v. Kerr, (Civ.App.) 
139 S.W. 911; Ball v. Belden, 126 S. 
W. 20, 59 Tex.Civ.App. 29. 

Wash.—Bodin y. Wilcox, 224 P. 558, 
129 Wash. 208; Garrison v. Newton, 
165 P. 90, 96 Wash. 284, 4 A.L.R. 804; 
Myers vy. Calhoun, Denny & Ewing, 
149 P. 19, 85 Wash. 689; Shorett. v. 
Knudson, 133 P. 1029, 74 Wash. 448; 
Walker v. MecMurchie, 112 P. 500, 61 
Wash. 489; Douglas v. Hanbury, 104 
P. 1110, 56 Wash. 63, 134 Am.S.R. 
1096; Whiting v. Doughton, 71 P. 
1026, 31 Wash. 327. 

“Equity and fair dealing furnish a 
sufficient reason for the existence of 
such arule.’’ Ball v. Belden, 126 S.W. 
20, 22, 59 Tex.Civ.App. 29. 

{a] Demand served on original 
purchaser.—A demand for payment of 
interest on deferred payments due un- 
der a contract to convey served on the 
original purchaser, who, with the ven- 
dor’s knowledge, had assigned his in- 
terest, has been held _ insufficient. 
Walker v. McMurchie, 112 P. 500, 61 
Wash. 489. 

[b] Partial destruction of prem- 
ises.— Where a contract provided for 
forfeiture of payments on the pur- 
chaser’s failure to pay installments 


when due, and required the vendor to 
make repairs in case of fire, the ven- 
dor, after having waived the right of 
forfeiture by acceptance of overdue 
payments; and after having undertak- 
en to repair the building after partial 
destruction by fire, could not revive 
the right of forfeiture by demanding 
payment until after completion of re- 
pairs, ma) Chance fv.) Brown, 183) ks 
216, 41 Cal.App. 500. 

[ec] In Louisiana (1) under the 
code, a putting in default is pre- 
requisite to the rescission of a con- 
tract (Civ. Code art 1912) (2) in cases 
in which time is not of the essence 
of the contract (Watson v. Feibel, 71 
So. 585, 139 La. 375), (3) and prior to 
the existence of the code provision 
it was held that a putting in default 
was necessary (Larkin v. Denis, 1 
La.A. (Orleans) 34). (4) But it is not 
necessary in suits to rescind for fraud 
or error, or for lesion beyond moiety. 
Watson v. Feibel, supra; Copley v. 
Flint & Cox, 16 La. 380. 


Cross references: 


Demand for payment as waiver of 
right to forfeiture see infra § 383. 


Necessity of notice after waiver con- 
taining demand for performance see 
infra § 361. 

Obligation to pay purchase money’ as 
geneudent on demand see infra § 
720. 

60. Bledsoe v. Pacific Ready Cut 
Homes, 268 P. 697, 92 Cal.App. 641; 
Zadigan v. Gard, 193 N.W. 783, 223 
Mich. 147; Myers v. Calhoun, Denny 
& Ewing, 149 P. 19, 85 Wash. 689; 
Shorett v. Knudson, 133 P. 1029, 74 


Wash. 448; Douglas v. Hanbury, 104 
P. 1110, 255 Wash. 63,°134 “AmSiR. 
1096; Whiting v. Doughton, 71 P. 


1026, 31 Wash. 3827. 

61. See supra § 250. 

62. Construction of contract as to 
whether covenants are dependent or 
independent see supra §§ 268-272. 

63. Cal.— Freeman y. Griswold, 34 
Pr 8275) 99 Wale vile 

Ill.—Scheeren v. Moses, 84 Ill. 448; 
Bryson v. Crawford, 68 Ill. 362. 

Kan.—Battey.v. Beebe, 22 Kan. 81. 

Minn.—Grant v. Munch, 55 N.W. 
902, °54 Minn. 111; Dahl v. Pross, 6 
Minn. 89. 

Miss.—Lombard v. Speer, 37 Miss. 
170. 

N.Y.—wWells v. Smith, 2 Edw. 78 [aff 
7 Paige 22, 31 Am.D. 274]. 

Or.—Kemmerer v. Title & Trust 
Cone Libs Po S6b, 7868, .900Or, 187 [eit 
Cyc]. 

Pa.—Shilanski 
Super. 137. 

Utah.—Donovan vy. Hanauer, 90 P. 
569, 32 Utah 317. 

Wash.—Carter v. Miller, 283 P. 470, 
155 Wash. 14; Harris v. Seattle Land 
& Improvement Co., 211 P. 282, 214 P. 
1066, 122 Wash. 323; Reard v. Ephrata 
Orchard. Homes Co,, 138-22 > 678. (78 
Wash. 180; Kiefer v. Carter Contract- 
ing, etc., Co., 109 P. 332, 59 Wash. 
108; Voight v. Fidelity Inv. Co., 96 P. 


v.. Farrell, 57 Pa. 


[§§ 344-345. 


payment of the purchase money or an installment 
thereof at the time stipulated.®? 
the terms of the contract the covenants for convey- 
ance and payment of the purchase price are concur- 
rent, mutual, and dependent,®* the vendor cannot 
rescind for nonpayment of the purchase money at 
the time stipulated unless he tenders a conveyance 
in accordance with the provisions of the contract,®® 


But, where by 


162, 49 Wash. 612; Reddish v. Smith, 
a 1003, 10 Wash. 178, 45 Am.S.R. 

[a] Thus, where the purchase 
price of land is to be paid in install- 
ments, deed to be delivered on pay- 
ment of the last installment, and time 
is of the essence of the contract, it 
has been held that a forfeiture of the 
contract may be made for nonpayment 
of all installments except the last 
without the tender of a deed by the 
vendor. Kemmerer vy. Title & Trust 
Co., 175 P. 865, 90 Or. 137; Harris v- 
Seattle Land & Improvement Co., 211 
P. 282,°214 P. 1066, 122 Wash. 323; 
Reard v. Ephrata Orchard Homes Co., 
138 P. 678, 78 Wash. 180; Voight v. 
app beeekt Inv. Co., 96 P. 162, 49 Wash. 


64. See supra §§ 269-271. 


65. Cal.—Lemle v. Barry, 183 P. 
148, 181 Cal. 6; Boone v. Templeman, 
110 BP. 947; 158 Cal.42905% 189) Ami Sars 
126; Bank of America of California v. 
Ries, (App.) 16 P.(2d) 1018; Holman 
v. Musser, 212 P. 33, 59 Cal.App:. 7342 
Ber Vv. Reed, 179) P3999 39 CaleApp: 


Idaho.—Walsh v. Coghlan, 190 P. 
252, 33 Idaho 115. 


paar ies v. Brighton Co., 69 Ill. 


Iowa.—Veeder v. McMurray, 29 N. 
W. 818, 70 Iowa 118; Warren v. Crew, 
22 Iowa 315. 


Kan.—Brentnall v. Marshall, 63 P-. 
93, 10 Kan.App. 488. 


Miss.—Arther vy. Pearson, 32 Miss. 
131; Johnson v. Jackson, 27 Miss. 
498, 61 Am.D. 522; Hines v. Baine, 
Sm.&M.Ch. 530. 


Mont —Milwaukee Land Co. v. 
Ruesink, 148 P. 396, 50 Mont. 489. 


N-J.—Melick vy. Cross; 51 A. 16; 62 
N.J.Eq. 545. 


Pa.—HcHenry v. Mitchell, 68 A. 729, 
219 Pa. 297; Cohen v. Meyer, 16 Pa. 
Dist. 695. 


S.D.—Hauert v. Kaufman, 208 N.W. 
981, 50 S.D. 203; Beiler v. Taylor, 167 
N.W. 725, 40 S.D. 456. 


Wash.—Kiefer v. Carter Contract- 
ing, etc., Co., 109 P. 332, 59 Wash. 
108; Reese v. Westfield, 105 P. 837, 
56 Wash. 415, 28 L.R.A.N.S. 956; 
Tacoma Water Suyoply Co. v. Dumer- 
muth, 99 P. 741, 51 Wash. 609; Stein 
v. Waddell, 80 P. 184, 37 Wash. 634. 


W.Va.—Wheeling Creek Gas, etc., 
Co. v. Elder, 46 S.H. 357. 54 W.Va. 335. 


[a] _ Thus (1) where the purchase . 
price is to be paid in installments, 
deed to be delivered on payment of 
the last installment, and time is of the 
essence of the contract, it has been 
held that a forfeiture of the contract 
may not be had for nonpayment of the 
last installment without the tender of 
a deed by the vendor. Carter v. Mil- 
ler, 283 P. 470, 155 Wash. 14; Reese 
v. Westfield, 105 P. 837, 56 Wash. 415, 
28 L-R.A.N.S. 956. (2) Covenants in 
a contract of sale of real estate on the 
part of the vendors to convey the 
property and take back a mortgage on 

pare ee eee SGA 


For later cases, developments and changes in the law see Annotations. same title and section number, 


§§ 345-346] 


and demands performance of the purchaser;*® but 
a tender of a deed and a demand for payment, al- 
though subsequent to the date specified in the con- 
tract, entitle the vendor to forfeit the contract.®? 


[§ 346] d. Placing Purchaser in Statu Quo®s—(1) 
In the absence of contractual provi- 
sions to the contrary,°® it is a rule of general appli- 
cation, sometimes confirmed by statute,’ that a con- 
tract can be rescinded only when the parties can be 
placed in their original positions in respect to it, and 


In General. 


the payment of the second install- 
ment, and on the part of the purchas- 
ers to make such payment, are mu- 
tual, concurrent, and dependent, al- 
though the contract provides that the 
purchasers shall first pay, and no ac- 
tion to declare a forfeiture of the con- 
tract for nonpayment of the install- 
ment can be maintained by the ven- 
dors without executing and tendering 
a deed. Stein v. Waddell, 80 P. 184, 
387 Wash. 634. (3) Where the ven- 
dors agreed to convey land leased 
from the state when they obtained 
title, but the purchaser failed to make 
certain -_payments, and the vendors 
also claimed a default in another re- 
spect, but no forfeiture was claimed 
or declared until after they obtained 
their deed from the state, and after 
the whole purchase price became due, 


‘it was held that, after the vendors ac- 


quired their deed, the obligations to 
convey and to pay the purchase price 
became mutual, concurrent, and de- 
pendent, and neither party could 
thereafter put the other in default or 
claim a forfeiture without first ten- 
dering performance on his. part, 
whether the contract contained a for- 
feiture clause or not. Tacoma Water 
Supply Co. v. Dumermuth, 99 P. 741, 
51 Wash. 609. (4) Where an owner 


_ of coal land agreed to sell it for a cer- 


tain sum per acre, payable one third 
on delivery of the deed within three 
months from date, and the balance in 
Subsequent payments, and the agree- 
ment provided that, if the payment 
was not made as Stipulated, the agree- 
ment should be void, and all parties 
released from liability thereunder, it 
was held that the owner could not 
claim a forfeiture for failure to make 
the first payment, where he failed to 
present a deed for delivery within 
that time. McHenry v. Mitchell, 68 
Aw W299; 2U9 Pa, 290. CS)) -Wehere time 
is of the essence of the contract and 
payment is to be made in install- 
ments, and deed given.on payment of 
the last installment, the vendor may 
not rescind for failure to pay the in- 
stallments where all are due, without 
tender of a deed. Kerr v. Reed, 179 
P. 399, 39 Cal.App. 11; Walsh v. Cogh- 
Jan, 190 BP!) 252) 33) Idaho 115; sBrent- 
nall v. Marshall, 63 P. 93, 10 Kan.App. 
488; Milwaukee Land Co. v. Ruesink, 
148 P. 396, 50 Mont. 489. 


[b] Monpayment alone does not 
put the purchaser in default so as to 
authorize a forfeiture. Sausalito Bay 
Land Co. v. Sausalito Improvement 
Co., 136 P. 57, 166 Cal. 302; Boone :v. 
Templeman, 110 P. 947, 158 Cal. 290, 
139 Am:S.R. 126; Kerr vy. Reed, 179 
P. 399, 39 Cal.App. 11. 


66. Melick v. Cross, 51 A. 16, 62 
N.J.Eq. 545; Reese v. Westfield, 105 
P. 837, 56 Wash. 415, 28 L.R.A.N.S. 
956 and note. 


67. Mills v. 

85 Cal.App. 399. 
68. Necessity: 

For rescission in toto see supra § 
298. 

Of restoration of status quo in con- 
tracts generally see Contracts § 678. 


Garner, 259 P. 479, 


VENDOR AND PURCHASER 


“2 
purchaser ;‘ 


fied.** 


Restoration of status quo as condi- 
tion to cancellation of instruments 
generally see Cancellation of Instru- 
ments §§ 93-114. 


69. See infra § 349. 
70. See statutory provisions. 
71. U.S.—Minah Consolidated Min. 


Co. v. Briscoe, 47 F. 276. 


Alaska.—Williams _ v. 
Alaska 154. 


Ark.—Bray v. Carroll, 100 S.W. 744, 
82 Ark. 603. 


Cal.—Lepper v. Ratterree, 
1037, 98 Cal.App. 245. 


Colo.——Hamill y. Thompson, 3 Colo. 
8. 


Renza, 4 
276 P. 


Ga.—Lytle v. Scottish American 
Mortg. Co., 50 S.E. 402, 122 Ga. 458; 
Miller v. Cotten, 5 Ga. 341. 


Ill.— Wenegar v. Bollenbach, 54 N.E. 
192, 180 Ill. 222; Brady v. Cole, 45 
N.E. 438, 164 Ill. 116; Smith v. Brit- 
tenham, 98 Ill. 188; Staley v. Murphy, 
47 Ill. 241; Keenan v. Goodman, 175 
Ill.App. 556. 


Ind.—Cree v. Sherfy, 37 N.E. 787, 
138 Ind. 354. 


Iowa.—Rickman v. Houck, 184 N.W. 
657, 192 Iowa 340; Anderson v. Has- 
kell, 45 Iowa 45; Burge v. Cedar 
Rapids, ete. R. Co., 32 Iowa 101; 
Moore v. Bare, 11 Iowa 198. See also 
Flower v. Cruikshank, 41 N.W. 587, 
77 Iowa 110 (dictum to the effect that, 
if plaintiff had the right to terminate 
a contract whereby defendants were 
to cultivate the land, support plaintiff 
and wife, and devote the balance of 
the proceeds to improvement of the 
land, in consideration of which plain- 
tiff was to give an undivided one-half 
interest in the land to defendants, he 
could do so only on paying or offering 
to pay the damages which defendants 
would sustain in consequence of such 
termination). 


Ky.—Hawkins v. Brown, 80 Ky. 186, 
3 Ky.L. 664. 


La.—Brooks vy. Broussard, 67 So. 65, 


136 La. 380; Latour v. Guillory, 58 
So. 341, 130 La. 570; Miguez v. Del- 
cambnre, «51> 0So., 108) 125).-uas 17.6; 


Bankston v. Owl Bayou Cypress Co., 
42 So. 500, 117 La. 1053; Ragsdale 
v. Ragsdale, 29 So. 906, 105 La. 405; 
Clover v. Gottlieb, 23 So. 459, 50 La. 
Ann. 568; Leflore v. Carson, 7 La.Ann. 
65; Hood v. Hood, 128 So. 546, 14 La. 
App. 424. 


Mich.—Mullreed v. Clark, 78 N.W. 
658, 119 Mich. 578; Sturgis Nat. Bank 
v. Levanseler, 73 N.W. 399, 115 Mich. 
372; Merrill v. Wilson, 33 N.W. 716, 
66 Mich. 232. 

Miss.—Johnson v. Jackson, 27 Miss. 
498, 61 Am.D. 522. 

Mont.—St. Onge v. Blakely, 245 P. 
baz, 6 vont. ol. 

N.Y.—Maass v. Rosenthal, 109 N.Y. 
S. 917, 125 App.Div. 452. 

Okil.—Simmons vy. Harris, 235 P. 
508, 108 Okl. 189; Nelson v. Golden, 
202 P. 308, 84 Okl. 29. 

Or.—Frink v. Thomas, 25 P. 717, 20 
Or, 265, 12 L.R.A. 239. 
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hence, if the vendor cannot put the other party in as 
good a position as he was in before the contract 
was made, or if being able he does not do so or offer 
to do so, he cannot rescind.*? 
has been held not applicable where complete resti- 
tution has been rendered impossible by the act of the 
and, even where restoration of the 
status quo is impossible, rescission has been allowed, 
the requirements of justice being otherwise satis- 


However, the rule 


Tenn.—Sartain v. Dixie Coal & Iron 
Co., 266 S.W. 313, 150 Tenn. 633; Hill 
pia ee 32 S.W. 202, 95 Tenn. 
300. 

Tex.—Mills v. 

54. 


Alexander, 21 Tex. 


Vt.—Cooley v. 
97 Vt. 484. 


Wash.—Reidt v. Smith, 134 P. 1057, 
75 Wash. 365. 


fa] MT lustrations.—(1) Where, as 
a part of the consideration of the 
contract of sale, the purchaser has 
relinquished a right of appeal in a 
certain action, it has been held that 
he cannot be placed in statu quo, and 
the contract accordingly cannot be 
rescinded. Mullreed v. Clark, 78 N.W. 
658, 119 Mich. 578. (2) Where the 
parties, from their transactions, have 
rendered it impossible to place each 
other in the same situation that they 
were in before the sale was made, the 
sale cannot be annulled for nonpay- 
ment of a portion of the purchase 
price. Leflore v. Carson, 7 La.Ann. 65. 


{b] Fraud.—tIn order that the ven- 

dor may rescind for fraud it is neces- 
sary that the parties shall be placed in 
statu quo, and if this is impossible, 
and the impossibility is not due to the 
act of the purchaser, the vendor is not 
entitled to rescind the contract. 
Smith v. Brittenham, 98 Ill. 188; Mer- 
ah v. Wilson, 33 N.W. 716, 66 Mich. 
aoa. 
_(c] Beturn of consideration paid 
insufficient.—Where defendant had 
contracted to convey certain property 
to plaintiffs for use for a grain eleva- 
tor, an offer to return the considera- 
tion paid down was insufficient to re- 
establish the status quo, acquisition 
of that particular property being 
necessary for plaintiffs’ purposes, and 
they having purchased other property 
in reliance on the contract, placing in 
statu quo implying restoration of the 
party injured to as near the condition 
that existed prior to the making of 
the contract as possible. Rickman v. 
Houck, 184 N.W. 657, 192 Iowa 340. 


72. Liland v. Tweto, 125 N.W. 
1032, 19 N.D. 551. 


73. Harnden vy. Hadfield, 215 P. 441, 
113 Kan. 525; Zierdt v. Kiel, 98 Pa. 
Super. 604. But see Neal v. Reynolds, 
16 P. 785, 38 Kan. 432 (holding that, 
if a party has sold or disposed of a 
part of the property received in ex- 
change, and then discovers defects in 
the title of the balance, he cannot 
rescind the contract). 


[a] Thus (1) where a purchaser 
entered into possession of the land 
and made payments by disposing of 
timber and sand taken from the land, 
restoration of the status quo being 
impossible on rescission, it has been 
held that nevertheless the purchaser 
must be made whole, and the vendor 
was required to reimburse the pur- 
chaser for all expenses incident to 
the possession of the premises, such 
as the cost of labor for cutting of 
the timber and loading of the sand 
and hauling to market. Zierdt v. Kiel, 
98 Pa.Super. 604. (2) Where a re- 
turn of all the property received by 


Hatch, 124 A. 589, 
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[§ 347] (2) Return or Forfeiture of Payments’* 
Although there is authority to 
the contrary,’® in the absence of exceptional cireum- 
stances,*® or of some specifie provision in the con- 
tract fixing the rights of the parties in case of re- 


—(a) In General. 


the vendor is rendered impossible by 
reason of his having disposed of a 
portion of the property so received 
before discovery of the ground for 
rescission, it has been held that the 
requirements of justice would be 
satisfied by a return of the property 
retained with compensation for the 
remainder. Harnden v. Hadfield, 215 
RP. 441, 113 Kan. 525. 


Return of cash equivalent of pur- 
chase-money note previously trans- 
ferred see infra § 347. 


74. Cross references: 


Forfeiture of money given under op- 
tion contract see supra § 19. 
Return of: E 
Consideration as condition of rescis- 
sion of contracts generally see 
Contracts §§ 679-681. 
Price on denial of specific per- 
formance see Specific Perform- 
ance § 611. 


Right to purchase money paid on 
rescission by agreement of parties 
see supra § 305 


75. See cases infra this note. 


[a] Im Minnesota, on the vendor’s 
rescission of the contract because of 
default by the purchaser, it has been 
held (1) that the right of refundment, 
not being provided for by contract 
(Nelson Real Estate Agency v. See- 
man, 180 N.W. 227, 147 Minn. 354; 
Citizens’ State Bank of Twin Valley 
v. Moebeck, 173 N.W. 853, 143 Minn. 
291), (2) does not exist as a matter of 
law (Hoyt v. Kittson County State 
Bank, 238 N.W. 41, 184 Minn. 159; 
Citizens’ State Bank of Twin Valley 
v. Moebeck, supra; Warren v. Ward, 
97 N.W. 886, 91 Minn. 254; Grant v. 
Munch, 55 N.W. 902, 54 Minn. 111; 
McManus 'v. Blackmarr, 50 N.W. 230, 
47 Minn. 331; Johnston v. Johnson, 
44 N.W. 668, 43 Minn. 5), (3) and the 
foreclosure of the purchaser’s chattel 
mortgage to secure his note while 
the contract was in force amounted to 
a payment not recoverable by the pur- 
chaser on forfeiture of the contract 
for his nonperformance (Citizens’ 
State Bank of T'win Valley v. Moe- 
beck, supra); (4) but an unsatisfied 
judgment for an installment on an 
executory contract will be discharged 
of record if the contract is terminated 
by the vendor (Citizens’ State Bank 
of Twin Valley v. Moebeck, supra; 


Warren v. Ward, 97 N.W. 886, 91 
Minn. 254). 

76. See infra § 348. 

77. See infra § 349. 

78. See statutory provisions. 

79. U.S.—Moody v. Eastern Oregon 
Mand) Go.,. 180) Bx.582). [rev on. other 


grounds 198 F. 7, 119 C.C.A. 135]; Mi- 
nah Consol. Min. Co. v., Briscoe, 47 F. 
276; Longworth v. Taylor, 15 F.Cas. 
No. 8,490, 1 McLean 395. But see Hast 
Coast Finance Corporation v. Palm 
Beach Co., 292 F. 870 (holding that 
the general principles of equity do 
not require the return of the part of 
the purchase money paid as a condi- 
tion to cancellation of a land contract 
for failure to make payments there- 
by reserved). 

Ala.—Hunt v. Jones, 84 So. 718, 203 
Ala. 541; Scott’s Admr. v. Griggs, 49 
Ala. 185. 

Alaska.—Williams v. Renza, 4 Alas- 
ka 154. 


VENDOR AND PURCHASER 


tract,’® since it 


Ark.—Vance y. Newman, 80 S.W. 
574, 72 Ark. 359, 105 Am.S.R. 42; Hoo- 
Hor v. Binkley, 51 S.W. 73, 66 Ark. 


Cal.—Kelley v. Owens, 47 P. 369, 52 
P. 797, 120 Cal. 502; Burke v. Bours, 
26 P. 102; Drew v. Pedlar, 25. RP. 749, 
87 Cal. 443, 22 Am.S.R. 257; Cherney 
Mis Johnson, 

5p 


Colo.—Dreier v. Sherwood, 238 P. 
38, 77 Colo. 5389; Hamill vy. Thompson, 
3 Colo. 518. 


Ga.—Kite v. Vickery, 111 S.E. 904, 
153 Ga. 301; Brown Loan & Abstract 
Co. v. Willis, 102 S.E. 814, 150 Ga. 1225 
Lytle v. Scottish American Mortg. Co., 
50° S.E.> 402, °122 "Ga, 4583 Davis. v: 
Smith, 5 Ga. 274, 48 Am.D. 279; Buck 
v. Duvall, 76 S.E. 1053, 11 Ga.App. 853 
[correcting headnote 75 S.E. 820]; 
fee v. Duvall, 72 S.E. 44, 9 Ga.App. 

ov. 

Ill.—Hansen v. Gavin, 117 N.E. 513, 
280 Ill. 354; Elder v. Chapman, 52 N. 
E, 10, 176 Ill. 142 [rev 70 Ill.App. 288]; 
Smith v. Brittenham, 109 Ill. 540; 
Smith v. Brittenham, 98 Ill. 188. But 
see McLeod v. Sharp, 53 Ill.App. 406 
(holding that, where no condition was 
imposed concerning the exercise of 
the vendor’s right to treat the con- 
tract as at an end in case default was 
made by the purchaser, the vendor 
need not return the consideration re- 
ceived). 


ee v. Duvall, 15 Ind. 


Iowa.—Fowler y. Dieleman, 185 N. 
W. . 79, 192- Towa ~568;" Lathrop —v. 
Specht, 172 N.W. 296, 186 Iowa 225; 
Jicha v. Dance, 157 N.W. 159; Fred- 
erick v. Davis, 110 N.W. 611, 133 Iowa 
362; Harkness v. Cleaves, 84 N.W. 
1033, 113 Iowa 140; Anderson v. Has- 
kell, 45 Iowa 45; Burge v. Cedar Rap- 
ids, etc., R. Co., 32 Iowa 101. 


Kan.—Roberts v. Yaw, 61 P. 409, 62 
Et 43 [rev 58 P. 490, 9 Kan.App. 


Ky.—Higgins. v. Utterback, 181 S. 
W. 3338, 167 Ky. 689; McBrayer v. 
Thomas, 64 S.W. 906, 23 Ky.L. 1179. 


Mass.—Bartlett v. Drake, 100 Mass. 
174, 97 Am.D. 92; 1 Am.R. 101: 


Mich.—Ronezkowski v. Jozwiak, 203 
N.W. 105, 230 Mich. 327; Aylesworth 
v. Camp, 137 N.W. 83, 171 Mich. 164; 
Merrill v. Wilson, 33 N.W. 716, 66 
Mich. 232. 


Miss.—Johnson v. Jackson, 27 Miss. 
498, 61 Am.D. 522. 


Mo.—Mastin vy. Grimes, 88 Mo. 478. 
Neb.—Hawkins v. Mullen, 223 N.W. 


670, 118 Neb. 129; Lowry v. Robinson, 
91 N.W. 174, 3 Neb. (Unoff.) 145. 
N.H.—Ayer v. Hawkes, 11 N.H. 148. 
N.J.—Patterson v. J. D. Loiseaux 
Lumber Co., 114 A. 336, 92 N.J.Eq. 369 
[rev on other grounds 116 A. 697, 93 
N.J.lq. 446]. 
N.Y.—Cobb v. Hatfield, 46 N.Y. 533. 
N.C.—Ballard v. Boyette, 86 S.EB. 
175, 171 N.C. 24; Vick v. Vick, 35 S.B. 
257, 126 N.C. 1238. 
A veces 1 v. Whittaker, 8 Ohio 


Okl.—Wright v. Jordan, 17 P.(2d) 
408; Simmons v. Harris, 235 P. 508, 
108 Okl. 189; Nelson y. Golden, 202 P. 
308, 84 Okl. 29; Moore v. Kelly, 157 P. 
81, 57 Okl. 348. 


238 PRP. 150, 72 Cal-App., 
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scission of the contract,’77 it is a general rule con- 
firmed by statute in some jurisdictions’® that the 
vendor, in order to rescind, must restore or tender 
the purchaser what he has received under the con- 


is a settled principle in courts of 


Or.—Stewart v. Mann, 165 P. 590, 
1169, 85 Or. 68; Stephens v. Wood, 65 
P. 602, 39 Or. 441; Frink v. Thomas, 
25 Py 117, 20 Ors 265, 12 RAS 2392 


Pa.—Rutter v. Rutter, 141 A. 146, 
292 Pa. 343; Zierdt v. Kiel, 98 Pa.Su- 


per. 604; Cohen v. Meyer, 16 Pa.Dist. 
695; Palethorp’s Estate, 7 Pa.Dist. 
699; Holtz v. Borgmann, 6 Pa.Dist. 
217; Waln v. Johnson, 3 Brewst. 152. 


S.C.—Cooper v. Rutland, 82 S.E. 994, 
99 S:C. 83; 


S.D.—Hauert v. Kaufman, 208 N.W. 
981, 50 S.D. 203; Mankey v. Hoyt, 132 
NiWw.. 230,727. S.D: 5613. ,Sullivan: ve 
Bromley, 128 N.W. 586, 26 S.D. 147. 


Tenn.—Hill v.. Harriman, 32 S.W. 
202, 95 Tenn. 300. 


_ Va.—Jones v. Hubard’s Representa- 
tives, 6 Munf. (20 Va.) 261. 

Wash.—Jones v. Grove, 135 P. 488, 
76 Wash. 19; Reidt v. Smith, 134 P. 
1057, 75 Wash. 365 [cit Cyc]. 


Wis.—Conrad v. Grand Grove U. A. 
O. of D., 25 N.W. 24, 64 Wis. 258. 


Eng.—Mayson v. Clouet, [1924] A. 
C. 980; Harrison v. Holland, [1922] 1 
1G Sp es 


Alta.—Tavender v. Edwards, 1 Alta. 
Li BISES 


B.C.—Nebraska Inv. Co. v. Moresby 
Island Lumber Co., 19 B.C. 341; Mos- 
dell v. Jardine, [1929] 4 Dom.L.R. 617. 


Man.—Stephenson Vv. Brousley, 
[1928] 4 Dom.L.R. 737. 


Ont.—Korman y. Abramson, 49 Ont. 
L. 9; Meharry v. Auburn Woollen 
Mills Co., 16 Ont.W.N. 238. 


Sask.—Hargreaves v. Security Inv. 
Co., 7 Sask.L. 125; Landes v. Kusch, 
7 Sask.L. 83; Banton v. March, 5 Sask. 
L. 42 [appeal dism 45 Can.8.C. 338]; 
Spencer v. Davidson, 4 Sask.L. 172; 
Zimmer v. Karst, 3 Sask.L. 304. 


And see cases infra notes 83-87. 


[a] Sufficiency of tender.—W here 
a timber claim constituted part of the 
consideration, it has been held that a 
tender of all interest received from 
the purchaser in such claim is suffi- 
cient, no deed being required where 
the title to-such claim had not passed 
from the United States. Paige v. 
Lindsey, 29 N.W. 615, 69 Iowa 593. 


_ {b]. In Louisiana (1) the vendor, 
in order to rescind, must restore or 
tender the purchaser what he has re- 
ceived (Nicol v. Jacoby, 103 So. 33, 157 
La. 757; Brooks v. Broussard, 67 So. 
65, 1386 La. 380; Kerleec v. New Or- 
leans Land Co., 57 So. 647, 130 La. 111; 
Ragsdale v. Ragsdale, 29 So. 906, 105 
La. 405; Poche v. New Orleans Home 
Iny. Co., 27-So. 797, 52 La.Ann. 1287; 
Castle’s Heirs v. Floyd, 38 La-Ann. 
5838; George v. Knox, 23 La.Ann, 354; 
Lee v. Taylor, 21 La.Ann. 514; Latham 
v. Hicky, 21 La.Ann. 425), (2) and 
this is so under the code relating to 
resolutory conditions (Schluter v. 
Gentilly Terrace Co., 8 La.App. 422 
{holding the dissolving condition is 
that which, when accomplished, op- 
erates the revocation of the obliga- 
tion, placing matters in the same state 
as though the obligation had not ex- 
isted]); (3) but where the suit is 
brought to annul the sale because of 
fraud, it has been held that a previous 
tender of the consideration received 
for the property is not recuired (Nicol 
v. Jacoby, 103 So. 338,.157 La. 757; 
State v. Hackley, Hume & Joyce, 50 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 347] 


equity that relief will never be extended to a party 
against his own contract, without exacting from 
him strict justice to his adversary.*°® 
where the vendor is foreclosing the rights of the pur- 
chaser under the contract for his failure to comply 
therewith, the purchaser is not entitled to a return 
of the purchase price.already paid, the contract pro- 
viding that ail sums paid should be considered as 
payments for the use of the land in case of failure 


So. 772, 124 La. 854; Germaine v. Mal- 
lerich, 31 La.Ann. 371), (4) especially 
where an accounting is demanded 
(State v. Hackley, Hume & Joyce, Su- 
pra). (5) In an action for rescission 
of a sale for lesion beyond moiety, 
the vendor must return the purchase 
price, together with interest (Fleming 
v. Irion, 61 So. 151, 132 La. 163), (6) 
but tender of the price received has 
been held not a condition precedent to 
the bringing and maintenance of an 
action to rescind a sale for lesion be- 
yond moiety, in accordance with_the 
provisions of the code (Ware v. Cou- 
villion, 36 So. 220, 112 La. 43, 46 [“The 
articles cited do not appear to us to 
contemplate a tender of the price by 
the vendor as a condition precedent 
to recovery, since the purchaser may 
elect to confirm the sale, in which 
event there would be nothing due by 
the vendor, or, should he elect to re- 
scind, it may be that the vendor will 
have to pay for ameliorations, and the 
vendee to account for revenues, the 
value and amount of which can be 
ascertained only upon the trial of the 
case; and the lawmaker seems to 
have taken these matters into ac- 
count, in providing that the purchaser 
may remain in possession of the thing 
sold until he is reimbursed the price, 
together with his expenses’]). For- 
feiture of earnest in Louisiana see su- 
pra § 311. 


[c] In Texas (1) whether a ven- 
dor who rescinds an executory con- 
tract for the sale of land shall return 
the purchase money depends on the 
equities in each case (Lipscomb v. 
Fuqua, 131 S.W. 1061, 103 Tex. 585 
{aff 121 S.W. 193, 55 Tex.Civ.App. 
535]; Kauffman v. Brown, 18 S.W. 
425, 88 Tex. 41; Houston v. Killough, 
13 S.W. 959; Harris v. Catlin, 37 Tex. 
581; Mills v. Alexander, 21 Tex. 154; 
Bush v. Merrill, (Commn.App.) 206 S. 
W. 834 [aff (Civ.App.) 156 S.W. 606]; 
Gantt v. McClellan, (Civ.App.) 252 S. 
W. 229; Stephens v. Reik, (Civ.App.) 
247 S.W. 627; City of Ft. Worth v. 
Reynolds, (Civ.App.) 190 S.W. 501; 
Miller v. Horn, (Civ.App.) 149 S.W. 
769; Neiman v. Schuster, (Civ. App.) 
43 S.W. 1075), (2) a return being re- 
quired where it would be inequitable 
to permit a rescission without it 
(Lipscomb v. Fuqua, 131 S.Ww. 1061, 
{03 Tex. 585 [aff 121 S.W. 193, 55 Tex. 
Civ. App. 535]; Kauffman v. Brown, 18 
S.W. 425, 88 Tex. 41; Coddington v. 
Wells, 59 Tex. 49; Rowan v. Texas 
Orchard Development Co., (Civ.App.) 
181 S.W. 871; Matheson v. C-B Live 
Stock Co., (Civ.App.) 176 S.W. 734; 
Smith v. Moore, (Civ.App.) 155 S.W. 
1017), (3) as where the contract is 
void (Houston v. Killough, 13 S.W. 
959), (4) or a large part of the pur- 
chase money has been paid (Harris v. 
Catlin, 37 Tex. 581; Maverick v. Perez, 
(Commn.App.) 228 S.W. 148 [rev (Civ. 
App.) 202 S.W. 199]; Seaboard Bank 
& Trust Co. v. Amuny, (Civ.App.) 6 
S.W.(2da) 186 [aff (Commn.App.) 23 S. 
W.(2d) 287]; Walls v. Cruse, (Civ. 
App.) 185 S.W. 1033), (5) or the ven- 
dor fraudulently misled the purchas- 
ser into the making of the contract 
(Gustafson v. American Land Co., 
(Civ.App.) 234 S.W. 244 [aff (Commn. 
App.) 249 S.W. 189]), (6) or has wait- 
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However, 


ed a long period of time before re- 
scinding (Mills v. Alexander, 21 Tex. 
154; Walls v. Cruse, supra); (7) but 
where no equities are shown which 
require a return of the consideration, 
it need not be returned (Lipscomb v. 
Fuqua, 131 S.W. 1061, 103 Tex. 585 
[aff 121" Siw.) 193, 55, TLex.Civ.App. 
535]; Moore y. Giesecke, 13 S.W. 290, 
293, 76 Tex. 543 [quot Stephens v. 
Reik, (Civ.App.) 247 S.W. 627, 631; 
Bush v. Merrill, (Commn.App.) 206 
S.W. 834, 839] [‘When the vendee 
does not seek to perform the contract, 
and the vendor shows himself enti- 
tled to recover back the land, then, 
before he should be compelled as a 
condition of its reacquisition to pay 
for improvements or refund purchase 
money, equitable right to such relief 
should be shown by the vendee. It 
should appear that it will not be un- 
just to the vendor to so charge him’’]; 
Teas v. McDonald, 13 Tex. 349, 65 Am. 
D. 65; Estes v. Browning, 11 Tex. 237, 
60 Am.D. 238; Gantt v. McClellan, 
(Civ.App.) 252 S.W. 229; Moore v. 
First State Bank of Teague, (Civ. 
App.) 173 S.W. 281; Miller v. Horn, 
(Civ.App.) 149 S.W. 769; Efron, v. 
Burgower, (Civ.App.) 57 S.W. 306), 
(8) as where the purchaser conspired 
to prevent the receipt of rents by the 
vendor and the amount paid by the 
purchaser was applied on the broker’s 
commission (Moore y. First State 
Bank of Teague, supra), (9) or where 
the purchaser only offered to pay by 
resale of the land on terms authorized 
by the contract, a problematical event 
in view of deterioration in value of 
the land (Bush vy. Merrill, (Commn. 
App.) 206 S.W. 834 [aff (Civ.App.) 156 
S.W. 606] [holding that the fact that 
defendants made diligent efforts to 
resell it but were unable to do so did 
not entitle them to a return of the 
cash paid as a consideration of com- 
plainants’ right to terminate the con- 
tract]). 


Recovery by purchaser of purchase 
money paid generally see infra §§ 
1555-1645. 


80. Latham v. Hicky, 21 La. Ann. 
425: Harris v. Catlin, $7 Tex. 581. 


Requirement that he who seeks eq- 
unity must do equity generally see Eq- 
uity §§ 151-162. 


81. Cross v. Mayo, 140 P. 2838, 167 
Cal. 594. 


Provision in contract for forfeiture 
of payments generally see infra § 349. 


82. See supra text and note 79. 


83. U.S.—Longworth v. Taylor, 15 
F.Cas.No. 8,490, 1 McLean 395. 


Ark.—Vance v. Newman, 80 S.W. 
574, 72 Ark. 359, 105 Am.S.R. 42. 


Colo.—Hamill v. Thompson, 3 Colo. 


Ga.—Lytle v. Scottish American 
Mortg. Co., 50 S.E. 402, 122 Ga. 458. 

Ill.— Staley v. Murphy, 47 Ill. 241. 

Ind.—Woodberry v. Duvall, 15 Ind. 


160. 
Ohio.—Higby v. Whittaker, 8 Ohio 
98. 


Pa.—Cohen v. Meyer, 16 Pa.Dist. 


695. 


to comply with the contract.** 
applies equally whether the ground for rescission 
was default in performance by the purchaser,** mis- 
take,®4 illegality of the contract,’® fraud,**® or that 
a deed to the property was delivered without the 
grantor’s authority.** 
Purchase-money notes. 


only the return of the purchase money received,** 
but also the cancellation,®® return, or tender back 
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The general rule’? 


This rule requires not 


Tex.—Kauffman y. Brown, 18 S.W. 
425, 83 Tex. 41. 

Alta.—Tavender v. Edwards, 1 Alta. 
eo oor 


84 Wood v. Nichols, 
35 P. 140, 6 Wash. 96. 


85. Mills v. Alexander, 21 Tex. 154; 
Aes v. Killough, (Tex.) 13 S.W. 


86. Cal.—kKelley v. Owens, 47 P. 
369, 52 P. 797, 120 Cal. 502; Burke v. 
Bours, 26 P. 102; Hammond v. Wal- 
lace, 24 P. 837, 85 Cal. 522, 20 Am. 
S.R. 239; Herman v. Haffenegger, 54 
Cal. 161; Bohall v. Diller, 41 Cal. 532; 
Purdy v. Bullard, 41 Cal. 444; Morri- 
son y. Lods, 39 Cal. 381. 


Ga.—Hamlin v. Johns, 144 S.B. 659, 
166 Ga. 880; Manget v. Cunningham, 
142 S.E. 548, 166 Ga. 71; Cohron v. 
Woodland Hills Co., 139 S.H. 56, 164 
Ga. 581; Couch v. Crane, 82 S.H. 459, 
eel Ga. 22; Lane v. Latimer, 41 Ga. 


382 P. 1055, 


Ill.—Brady v. Cole, 45 N.E. 438, 164 
ne 116; Smith v. Brittenham, 98 Ill. 


Ind.—Westhafer v. Patterson, 22 N. 
HB. 414, 120 Ind. 459, 16 Am.S.R. 330; 
Vance v. Schroyer, 79 Ind. 380. 


Mass.—Hogan v. Wixted, 138 Mass. 
270; Bassett v. Brown, 105 Mass. 551. 

Mich.—Scadin v. Sherwood, 34 N.W. 
5538, 67 Mich. 230; Merrill v. Wilson, 
33 N.W. 716, 66 Mich. 232. 

Neb.—Gallagher v. O’Neill, 111 N. 
W. 582, 78 Neb. 671. 


Or.—State v. Blize, 61 P. 735, 37 Or. 
404; Frink v. Thomas, 25 P. 717, 20 
Or. 265,12 L.R.A. 239. 


S.D.—Sullivan v. Bromley, 
W. 586, 26 S.D. 147. 


Wash.—Woo0d v. Nichols, 32 P. 1055, 
35 P. 140, 6 Wash. 96. 


[a] Keeping certificate of deposit 
intact.—Under a statute declaring 
that the rescission of a contract is ac- 
complished by complying with certain 
rules therein prescribed, and that, if 
such rescission is not acceded to, it 
may be enforced by action, and pro- 
viding that the party making rescis- 
sion must restore everything of val- 
ue which he has received from _ the 
other party under the contract, where 
a person from whom a conveyance 
was obtained by fraud gave notice of 
rescission immediately on discovering 
the fraud, and tendered back the cer- 
tificate of deposit which he had re- 
ceived as consideration for the con- 
veyance, the rescission was complet- 
ed by the tendering of the certificate, 
and plaintiff was not thereafter re- 
quired to keep the certificate intact, 
but was entitled to a reconveyance on 
tendering back the amount of the cer- 
tificate in money. Green y. Duvergey, 
80 P. 234, 146 Cal. 379. 


128 N. 


87. Harkness v. Cleaves, 84 NW. 
1033, 113 Iowa 140. 
fa See supra text and notes 79-— 
89. Turpin v. Beach, 115 S.W. 404, 
88 Ark. 604; Comstock v. Brosseau, 
gerne 39; Staley v. Murphy, 47 Ill. 
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of notes or bonds given for the purchase money ;°° 
but, where a purchase-money note has been disposed 
of before discovery of the ground for rescission, it 
has been held that the vendor may return its cash 
equivalent.°* 


[§ 348] (b) Exceptions to Rule®?—aa. In Gen- 
eral, While the general rule as stated in. the pre- 
ceding section is well settled, it is subject to ex- 
ceptions and limitations.°? Thus no duty rests on 
the vendor to restore, or offer to restore, the con- 
sideration received when the circumstances do not 
equitably require it;2* when it is entirely valueless 
to either party;®° where the purchaser is indebted 
for rent and revenues to an amount equal to,°® or 
greater than, the amount received ;9* where the val- 
ue of personal property received by the purchasers 
exceeded the sum paid by them;°* where it clearly 
appears that defendant could not possibly have been 
injuriously affeeted by a failure to restore;°® where 
an offer would be useless because of the purchaser’s 
announced intention not to receive back the thing 
given as a consideration;! where the purchaser has 
repudiated or abandoned the contract;” where the 


90. Ga.—Adams v. Blalock, 136 S.|claring the contract void, will order 
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purchaser is dead and there is no one to whom the 
consideration may be tendered or who is entitled 
to receive it;? where, without any fault of plaintiff, 
there have been peculiar complications which make 
it impossible for plaintiff to offer full restoration, 
although the circumstances are such that a court 
of chancery may by a final decree fully adjust the 
equities between the parties; where there is no 
showing that the vendor ever received any part of 
the purchase price; or where the purchaser’s con- 
duct is such as amounts to a consent to rescission 
without such tender being made.® So it has been 
held that if several parcels of land are ineluded in 
the contract, one of which the vendor is induced 
to include by fraud and misrepresentations of the 
purchaser, and no part of the consideration is paid 
and received on account thereof, he may recover 
back such parcel without paying or tendering back 
the consideration.* 

[§ 349] bb. Where Contract Provides for For- 
feiture on Purchaser’s Default’—(aa) In General. 
In the absence of a statutory provision to the con- 
trary,® where the contract provides in express terms 


they have no intrinsic value and no 


EH. 146, 163 Ga. 345. 


Idaho.—Lloyd v. Anderson, 227 P. 
32, 39 Idaho 314. 

Ill.— Hansen v. Gavin, 117 N.E. 513, 
. 280 Ill. 354; Comstock v. Brosseau, 
65 Ill. 39; Staley v. Murphy, 47 Ill. 
241. But see Phelps v. Illinois Cent. 
R. Co., 63 Ill. 468; Fitch v. Boyd, 55 
Ill. 307; McLeod v. Sharp, 53 Ill.App. 
406 (all holding that, where the notes 
are long past due, so that an assignee 
would take them subject to all de- 
fenses, it would not be necessary in 
any case that they should be surren- 
dered) 
ey an eee vy. Wilford, 1 Iowa 

La.—Castle’s Heirs v. Floyd, 38 La. 
Ann. 583. 

Mich.—Krell v. Cohen, 183 N.W. 53, 
214 Mich. 590. 

Minn.—Andresen v. Simon, 213 N. 
W. 563, 171 Minn. 168. 

Okl.—Simmons vy. Harris, 235 P. 
508, 108 Okl. 189; Moore v. Kelly, 157 
Py 81, 57 Ok!l. 348. 

Or.—F rink v. Thomas, 25 P. 717, 20 
Or. 265, 12 L.R.A. 239. 

Tex.—Milligan v. Ewing, 64 Tex. 
258; Stephens y. Reik, (Civ.App.) 247 
S.W. 627. 


Wash. 
& Cold Storage Co., 
Wash. 455; Croup v. Humboldt 
Quartz & Placer Mining (Co., lsd RP: 
493, 87 Wash. 248, L.R.A.1918A. 537. 


Wis.—Conrad v. Grand Grove U. A. 
O. of D., 25 N.W. 24, 64 Wis. 258. 


[a] Not condition precedent.—A 
tender of the paid and unpaid notes 
executed by the vendee is not a con- 
dition precedent to the bringing of a 
suit by a vendor to cancel or rescind 
a contract for the sale of land be- 
cause of the vendee’s refusal to pay 
the notes. Lanier v. Faust, 16 S.W. 
994, 81 Tex. 186; Stephens v. Reik, 
(Tex.Civ.App.) 247 S.W. 627. 


[b] Wendor need not tender cash 
in lieu of notes given for purchase 
money. Conrad y. Grand Grove U. A. 
O. of D., 25 N.W. 24, 64 Wis. 258. 


[ec] Worthless bond of third per- 
son.—Where the bond of a third per- 
son is given for the price and such 
person is insolvent, the court, on de- 


Sainsbury v. Wapato Fruit 
232) Pieok poe 


merely a redelivery of the bond and 
not payment of the amount represent- 
uae: the bond. Ellis v. Ellis, 16 N.C. 

[d] Note for amount past due.— 
Where, at the time a note was given, 
the purchaser was in possession and 
the amount for which the note was 
given was then due, it has been held 
that the vendor was entitled to retain 
and collect it after cancellation or 
rescission of the contract. Mitchell 
Vaplushesy: U57 5 Pa965, S07 Or LOU es 
Rathke v. Dexter Horton Nat. Bank 
of Seattle, 297 P. 181, 161 Wash. 434. 

Failure to return purchase-money 
notes as waiver of right to rescind 
see infra § 376. 

91. Harnden v. Hadfield, 
441, 113 Kan. 525. 

92. Provision in contract for for- 
feiture of payments see infra § 349. 


me Es 


93. See cases infra notes 94-7. 
94. Buckley v. McGraw, 275 P. 221, 
206 Cal. 541; Bottemiller v. Ball, 279 


P. 542, 130 Or. 255, 69 AL.R. 951. 


[a] Thus, where the vendor was 
required to pay an agent’s commis- 
sion of two hundred fifty dollars on 
account of the sale, was deprived of 
the rental value of ‘the property dur- 
ing the purchaser’s possession, and 
was put to the expense of clearing 
the title, it has been held that he is 
not required to return any of the 
nine hundred fifty dollars paid on the 
purchase price. Buckey v. McGraw, 
275 P. 221; 206 Cal. 541. 


95. Ark.—Freeman y. Reagan, 26 
Ark. 373. 

Cal.—Kelley v. Owens, 47 P. 369, 52 
P. 797,120 Cal. 502 

Kan.—Harnden v. Hadfield, 215 P. 
441, 113 Kan. 525. 


dabielitsuaiiniie v. Brown, 105 Mass. 


Mich.—Plas vy. Aldrich, 213 
80, 238 Mich. 343. 

[a] Absence of intrinsic or mar- 
ket value no excuse.—On the issue 
whether certificates of stock in a cor- 
poration, given by the grantee as the 
consideration of a deed. of land to 
him, voidable for his fraud, are abso- 
lutely valueless, and their return is 
not necessary as a condition of the 
avoidance, it is not sufficient that 


N.W. 


market value, if they are capable of 
serving any purpose of advantage by 
their possession or control, or if their 
loss is a disadvantage to him in any 
Ne Bassett v. Brown, 105 Mass. 

96. Higby v. Whittaker, 8 Ohio 
198; Stang v. Newberger, 8 Ohio S. & 


CEP. 80, 16, ‘Ohio’ N: P6037 Reidtyy 
Smith, 134 P. 1057, 75° Wash... "365" 
Steele v. McCarthy, 1 Sask... 317 


(partial restoration). 

97. Barrows v. Harter, 130 P. 1050, 
165 Cal. 45; Cappel v. Hundley, 121 
So. 176, 168 La. 15; Delaneuville v. 
Duhe, 38 So. 20, 114 La. 62; Ware v. 
Berlin, 9 So. 490, 43 La.Ann. 534. 


98. Griggs v. es 264 P. 91, 2er 
P. 126, 37 Wyo. 282 

99. Kelley v. weet 47) Pz S369 oe 
P. 797, 120 Cal. 502 

1. Ware v. Berlin, 9 ae 490, 43 La. 
Ann. 534. 


2. Butchart v. Maclean, 16 B.C. 
243 [allowing appeal 15 B.C. 254]; 
Vancouver Land, ete. Co. v. Pillsbury 
Milling Co., 19 B.C. 40. 

3 Cree y. Sherfy, 37 N.E. 787, 138 
Ind. 354. 


4 Kelley v. Owens, 47 P. 
Py i977, L20y Cal. 602. 


5. Cowell v. South Denver Real 
Estate Co., 63 P. 991, 16 Colo.App. 108. 


6 Dukes v. Baugh, 16 S.E. 219, 91 
Ga. 33 (holding that, if the purchaser 
has abandoned the premises, and per- 
mitted the vendor to enter and retain 
possession for several years, and has 
thus in effect consented to a rescis- 
sion without requiring a tender of the 
purchase money, he cannot there- 
after insist that such tender is a con- 
dition precedent). 

7. Bartlet v. Drake, 100 Mass. 174, 
ST Am. D902 7y A ny, Read OL 


8. Coustruction of provisions as 
to forfeitures see supra § 232. 


Return or offer to return cousidera- 
tion on rescission of con{ract by mu- 
tual consent see supra § 305. 


9. See statutory provisions; 
eases infra this note. 


{a]_ In Georgia, under a statute 
providing that penalties in bonds are 
not liquidated damages, and even if 
called such, yet, if it appears unrea- 


369, 52 


and 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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that a default in performance by the purchaser shall 
work a forfeiture of payments already made, it is 
unnecessary to return or offer to return, on rescis- 
sion of the contract, the payments made by the pur- 
chaser.1° So, too, where a contract providing that 
the vendor may declare the contract forfeited for 
default in payment. of the installments is held to 
provide for forfeiture of payments,** ‘the vendor 
may rescind the contract without returning or of- 
fering to return the payments made by the pur- 
chaser.12 Where the contract provides for the re- 
turn of the money paid only in case the vendor fails 
to furnish a good title, it has been held that, where 
the vendor furnished an abstract of title which was 
not objected to, the retention of such money did 
not deprive him of the right to terminate the con- 
iGacuee 


[§ 350] (bb) Election and Notice of Forfeiture 
of Payments.14 It has been held that a formal ten- 
der of title and refusal of the purchaser to comply 
does not ipso facto carry a forfeiture of a deposit 
made on the purchase price;’® and, under a statute 
requiring a notice of forfeiture thirty days before 
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a declaration of forfeiture, containing a declaration 
of an intention to forfeit and the reason therefor,'® 
it has been held that a vendor is not excused from 
giving the statutory notice because of the service of 
a notice by the purchaser of rescission for fraud.'? 
However, where the purchaser has expressly refused 
to perform, it has been held not necessary for the 
vendor to give a notice in order to effect a forfei- 
ture of payments made,’* the right to such notice 
being waived thereby.*® 


[§ 351] (cc) Waiver of Right To Forfeit Pay- 
ments.2° The right to forfeit paymerits made under 
a contract for the sale of land may be, either ex- 
pressly or impliedly, waived by the vendor.?+ Thus 
the right to forfeit payments made because of non- 
payment of an installment. may be waived by an 
oral agreement to extend the time of payment and 
accept notes in lieu thereof,?* or by the agent of 
the vendor with his knowledge, on being advised that 
the purchaser was ready to close the deal, fixing 
a day for completion, which is after the expiration 
of the time provided in the contract;?* and a pro- 
vision for the forfeiture of payments made, if the 


sonable and not so actually intended 
by the parties, the law will give only 
the actual damages, and in all cases 
where the damage is capable of com- 
putation, and is not uncertain in its 
character, such stipulations will be 
declared to be penalties, it has been 
held that a stipulation that on the 
purchaser’s default in making pay- 
ments the vendor shall retain money 
previously paid on account of the pur- 
chase, and that the purchaser shall 
Jose all interest in the property or 
improvements, amounts to a penalty 
and forfeiture forbidden by such stat- 
ute; and, if on rescission the vendor 
seeks to recover the land, he must 
account to the purchaser for the pur- 
chase money paid in part perform- 
ance of the contract, the purchaser 
to be charged with the damages occa- 
sioned by his breach, and a fair rental 
value for the land during the time it 
was held in possession under the 
agreement. Lytle v. Scottish Ameri- 
can Mortg. Co., 50 S.E. 402, 122 Ga. 
458. 

[b] In South Dakota, under a stat- 
ute providing that, where an obliga- 
tion imposes a forfeiture by reason of 
failure to comply with its provisions, 
the party may be relieved therefrom 
on making full compensation to the 
other party, it has been held that a 
contract for the sale of land which 
provides that the purchaser shall take 
possession of the land, and pay there- 
for in stipulated installments, and in 
case of default all payments which 
shall have been made shall be retain- 
ed by the vendor as rent, free and 
clear of any demand of the vendor 
whatsoever, provides for a forfeiture, 
and the purchaser can recover the dif- 
ference between the amount paid on 
the purchase price and the reasonable 
value of the use of the land where a 
short time after the forfeiture he of- 
fered to pay the full amount due the 
vendor. Barnes v. Clement, 81 N.W. 
BAS Alia trae Sia Dera ie 


[c] Im Alberta, the courts by vir- 
tue of existing statutes will refuse 
to enforce a clause authorizing the 
vendor to rescind for default in pay- 
ment of purchase money, and to re- 
tain money already paid on the con- 
tract. Canadian Pac. R. Co. v. Mea- 
dows, 1 Alta.L. 344; Moodie v. Young, 
Tt Alta...1337. 


10. Fla.—Realty Securities Corpo- 
ration v. Johnson, 111 So. 532, 536, 
93 Fla. 46 [cit Cyc]. 


Tll.— Wolf. v. Lake, 178 Ill.App. 340. 
Kan.—Holman v. Joslin, 204 P. 697, 
698, 205 P. 629, 110 Kan. 674 [quot 
Cyc]. 
Hees pets v. Ramsay, 20 Pa.Co. 
Tex.—Davenport Vv. Sparkman, 
(Commn.App.) 208 S.W. 658 [rev (Civ. 
App.) 160 S.W. 410]. 
Wash.—Jennings v. Dexter Horton 
& Co., 86 P. 576, 43 Wash. 301. 


Ont.—Jackson v. Scott, 1 Ont.L. 488. 


Sask.—Enkema v. Cherry, 5 Sask. 
ilies Zimmer v. Karst, 3 Sask.L. 
04. 

[a] Money not paid in discharge 


of original contract.—Where, under 
an agreement to forbear to exercise 
his right to declare a forfeiture, the 
vendor has received payments of in- 
terest, it has been held that he can- 
not forfeit the contract for a default 
in nonpayment by the purchaser with- 
out returning such money, as it was 
not money paid in discharge of the 
original contract under the terms of 
which he was entitled to retain. Nag- 
deman v. Cawley, 162 N.E. 68, 89 Ind. 
App. 196. 


[b] Agreement subject to deter- 
mination of cause pending.—-Where a 
contract for the sale of land called 
for a down payment and the balance 
in monthly installments, and_ time 
was made of the essence, and it was 
recited that on default in any pay- 
ment all the purchaser’s rights should 
terminaté and all payments be retain- 
ed as liquidated damages, the agree- 
ment being made subject to the de- 
termination of a cause then pending, 
involving the title to the land, and if 
it should be determined adversely to 
the vendor, all rights under the con- 
tract should cease and the purchaser 
be entitled to repayment of all sums 
paid, it was held that, the purchaser 
having made default in payments 
prior to a determination of the suit 
adversely to the vendor, the purchaser 
was not entitled to repayment. Jen- 
nings v. Dexter Horton & Co., 86 P. 
576, 43 Wash. 301. 


[ec] Besale of part of land to third 
party by purchaser.—Where the ven- 
dor conveys half of the land to a third 
party at the instance of the purchas- 
er and subsequently declares the con- 
tract with the purchaser forfeited for 
nonpayment by the purchaser, it has 
been held that one half the money 


paid by the purchaser should be ap- 
plied on the land resold and the other 
half embraced in the forfeiture. Og- 
den v. Larrabee, 57 Ill. 389. 

[ad] Note and mortgage.—Where 
the evidence shows that a purchaser’s 
note and mortgage securing it are 
part payment on the purchase price, 
they are enforceable obligations, al- 
though the contract for sale has been 
canceled. Rathke v. Dexter Horton 
Nat. Bank of Seattle, 297 P. 181, 161 
Wash. 434. 

ll. See supra § 232. 

12. Reddish v. Smith, 38 P. 1003, 
10 Wash. 178, 45 Am.S.R. 781. 


13. McDonald v. Sautter, 178 N.E. 
340, 346 Ill. 67. 

14. Election to forfeit or rescind 
contract see infra § 357. 

Notice necessary for forfeiture or 
rescission of contract see infra §§ 
358-365. 

15. Conrad v. Freed, 6 La.A. (Or- 
leans) 253. 

16. See statutory provisions. 

17. Pardoe y. Jones, 143 N.W. 405, 
161 Iowa 426. 


18. Epplett v. Empire Inv. Co., 194 
P. 461, 700, 99 Or. 5338. 


19. Epplett v. Empire Inv. Co., su- 
pra. 
20. Waiver of right to forfeit or 


rescind contract see infra §§ 371-391. 


@1. See cases infra this note; and 
notes 22-24. 


[a] fhus, where a contract for the 
sale of land required the purchaser to 
build a house thereon by a stated date, 
but the contract was subject to the 
procuring of a federal farm loan as a 
condition precedent to its obligations, 
the act of the vendor in refusing to 
permit the loan, if secured, to be ap- 
plied on the first two notes, and in- 
stead requiring it to be applied on the 
last two notes which prevented the 
securing of the loan, has been held to 
waive his right to forfeit the earnest 
money deposited by the purchaser for 
the latter’s failure to build on the 
land within the time _ stipulated. 
Faulkner v. Otto, (Tex.Civ.App.) 230 
S.W. 447. 


22. Dreier v. Sherwood, 238 P. 38, 
77 Colo. 539. 

23. Pangburn y. Sifford, 184 N.W. 
512, 216 Mich. 153. 
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whole price was not paid within a specified time, has 
been held to be waived by acceptance of payments 
after the time specified had expired.?* However, 
the fact that the vendor, after all payments of the 
principal had become overdue, accepted a portion 
of the accrued interest has been held not to pre- 
clude his right to forfeit the payments made by the 
purehaser,?° especially where the purchaser did 
not tender payment of the balance until some time 
after the vendor had conveyed to another with the 
purchaser’s knowledge.?® So, too, although there 
is authority to the contrary,?* the repeated accept- 
ance of small payments, although constituting a 
waiver of previous defaults,?* has been held not to 
waive the condition of the contract for forfeiture 
of the payments made on the purchaser’s failure to 
eomplete the contract,?® especially where the pur- 
chaser has not been given possession and his con- 
‘duct shows a disposition to postpone performance 
indefinitely for speculative purposes.?° The procur- 
ing of a judgment for previous installments, which 
remains unsatisfied, will not bar a vendor from de- 
elaring a forfeiture for defaults in payment of sub- 
sequent installments.*4 Under a contract provid- 
ing for forfeiture for violation of a condition, the 
acceptance of payment made by a surety of a note 
for a portion of the purchase money has been held 
not to waive performance by the purchaser of a 
condition requiring him to pay the taxes.°? 


[§ 352] (dd) Notice after Waiver.2* Where 
strict compliance with the terms of the contract as 
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to time of payment has been waived, it has been held 
that the vendor cannot claim a forfeiture of pay- 
ments made for default in payment without notify- 
ing the purchaser of his intention to claim a for- 
feiture unless the purchaser made payment within 
a reasonable time,** unless the purchaser has ex- 
pressly refused to perform.*® 


[§ 353] (c) Time of Making Offer.2° There is 
considerable conflict of authority in respect of the 
time of making the offer,?” it being held sufficient in 
some jurisdictions that the offer to restore be made 
in the bill,?® while in others, sometimes by virtue of 
statutory provisions,®® it is held that the offer must 
be made before suit is brought.*° 


[§ 354] (d) Amount To Be Restored or Tendered. 
The amount which the vendor is to restore or tender 
to the purchaser is the amount of his purchase money 
paid with interest,4? less a reasonable rental value 
of the premises ;#2 but a slight deficiency in the 
amount tendered does not invalidate the legal effect 
of a tender otherwise valid.4? While it has been 
held that, where a fraud, of which the purchaser had 
knowledge, was committed on .the vendor, the ven- 
dor need return only the amount actually received, 
and not the amount the agent retained,** it has also 
been held that, where there is a rescission for mis- 
representation by the purchaser, the vendor must 
return the entire consideration paid, and cannot de- 
duct the amount of his agent’s commission.*® 


[§ 355] (8) Right of Restitution Not Available 
te Third Persons. The duty which the vendor owes 


24. Kibbe v. Crossman, 124 N.Y.S. 
3, 139 App.Div. 338. 

25. Hoppin v. Munsey, 198 P. 398, 
185 Cal. 678. 

26. Hoppin v. Munsey, supra. 

27. Barnett v. Sussman, 102 N.Y.S. 
287,116 App.Div. 859; Murray v. Har- 
bor, etc., Sav. Ass’n, 86 N.Y.S. 799, 
91 App.Div. 397; Harris v. Troup, 8 
Paige (N.Y.) 423 

28. Hoppin v. Munsey, 198 P. 398, 
185 Cal. 678. 

29. Hoppin v. Munsey, supra. But 
see Pearson v. Brown, 148 P. 956, 27 
Cal.App. 125 (holding that the re- 
peated acceptance of payments al- 
ready in default constitutes a waiver 
of the stipulation that on default in 
making payments the payments al- 
ready made might be forfeited at the 
option of the vendor). 

20. Hoppin v. Munsey, 198 P. 398, 
185 Cal. 678. 

21. Rose y. Rundall, 150 P. 614, 86 
Wash. 422. 

32. Mitchell v. Hughes, 157 P. 965, 
80 Or. 574. 

33. Necessity of notice after 
waiver in order to forfeit or rescind 
contract see infra § 359. 

34. Pearson v. Brown, 148 P. 956, 
27 Cal.App. 125; Barnett v. Sussman, 
102 N.Y.S. 287, 116 App.Div. 859; Har- 
risev; Croup, os paige 'CNay.)" *423% 
Kemmerer v. Title & Trust Co., 175 
P. 865, 90 Or. 137. 

35. Jensen v. Corning Farms Co., 
194 P. 83, 49 Cal.App. 681. 


36. Time of making offer to restore 
consideration in reScission of con- 
tracts generally see Contracts § 679. 


37. See cases infra notes 38-40; 
and generally see Cancellation of In- 
struments §§ 104-107. 


38. Martin v. Martin, 35 Ala. 560;' 


Schneider v. Schneider, 98 N.W. 159, 
125 Iowa 1; Hogan v. Wixted, 138 
Mass. 270; Clark v. O’Toole, 94 P. 547, 
20 Okl. 319. 

[a]. In Illinois (1) while it has 
been held that an offer in the bill 
coupled with an offer in open court is 
sufficient (Wenegar v. Bollenbach, 54 
N.E. 192, 180 Ill. 222), (2) it has also 
been held that a mere allegation in 
the bill that complainant was, and 
had been at all times, ready to return 
the property received is insufficient 
ee v. Cole, 45 N.E. 488, 164 Ill. 


39. See statutory provisions. 

40. Cal.—Kelley v. Owens, 47 P. 
369, 52 P. 797, 120 Cal. 502; Hammond 
v. Wallace, 24 P. 837, 85 Cal. 522, 20 
Am.S.R. 239. 
eg or a v. Thompson, 3 Colo. 

La.—Castle’s Heirs v. Floyd, 38 La. 
fee 583; George v. Knox, 23 La.Ann. 

Ohio.—Stang v. Newberger, 8 Ohio 
S.&C.P. 80, 6 Ohio N.P. 60. 

Wash.—Wood v. Nichols, 32 P. 1055, 
35 P. 140, 6 Wash. 66. 

41. Cal.— Campbell v. Kennedy, 170 
BY VLOT UMC Alera sie 
Pa ire aera v. Thompson, 3 Colo. 

Ga.-—Davis v. Smith, 5 Ga. 274, 48 
Am.D. 279. 

Neb.—Lowry v. Robinson, 91 N.wW. 
174, 3 Neb. (Unoff.) 145. 


Or.—F rink v. Thomas, 25 P. 717, 20 
Or. 265, 12 L.R.A. 239. 


Va.—Jones v. Hubard’s Represen- 
tatives, 6 Munf. (20 Va.) 261. 

[a] Part of land resold with ven- 
dor’s consent.—Where, with the con- 
sent of the vendor, a part of the land 
was sold by the purchaser to a third 


person, and all of the purchase price 
therefor was paid over to the vendor, 
the latter, on rescission of the orig- 
inal contract, must account to the 
purchaser for sO much of the pay- 
ment as was in excess of the value 
of the land thus sold, calculated on 
the basis of the original contract. 
Lytle v. Scottish American Mortg. 
Co., 50 S.B. 402, 122 Ga. 458. 


42. Kliesen v. Equity Exchange & 
Mercantile Ass’n, 165 P. 650, 101 Kan. 


138; Frink v. Thomas, 25 P. 117, 20 
Or. "265, 12 L.R.A. 239. 
[a] Offer held sufficient.—A ven- 


dor who gave notice that he would 
not accept an overdue installment 
and would rescind, and offered to re- 
turn the money received on the con- 
tract, and who in his petition tendered 
back all payments, less rent, thereby 
sufficiently offered to place "the pur- 
chaser in statu quo. Kliesen vy. 
Hquity Exchange & Mercantile Ass’n, 
165 P. 650, 101 Kan. 138. 


43. Lombard v. Speer, 37 Miss. 170 
(holding that a failure to tender back 
two dollars and eighty cents of inter- 
est on taxes paid by the purchaser will 
not vitiate the tender). 


44. Hegenmyer v. Marks, 32 N.W. 
785, 37 Minn. 6, 5 Am.S.R. 808. 


[a] Tllustration.—Where the ven- 
dor authorizes his agent for- selling 
the land to retain as his commission 
all received above a designated sum, 
and he afterward discovers facts in- 
creasing the value of the land, which 
he fails to disclose to the vendor, the 
vendor, on rescinding for this fraud 
of his agent participated in by the 
buyer, need only tender the amount 
received by him, and need not tender 
what the agent retained. Hegenmyer 
v. Marks, 32 N.W. 785, 37 Minn. 6, 5 
Am.S.R. 808. 


45. Wood v. Nichols, 32 P. 1055, 35 
P. 140, 6 Wash. 96. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 355-357] 


to make restitution on rescission by him is one ow- 
ing by him to the purchaser, and not to third per- 
sons who have acquired interests in the subject mat- 
ter of the contract against the purchaser.*® 


[§ 356] e. Time for Rescission or Forfeiture.** 
While the vendor cannot rescind the contract of sale 
before default,t® the right to rescind or forfeit the 
contract for default in performance by the purchaser 
must be exercised promptly or it will be deemed to 
be waived.t2 So, also, the right to avoid a con- 
tract for duress®°® or for fraud or misrepresentation®* 
must be exercised promptly or it will be lost. How- 
ever, a statute barring the right to foreclose a ven- 
dor’s lien has been held not to bar a remedy by way 
of rescission.°2 By statute it is sometimes provided 
that the purchaser shall have a specified time after 
default before a forfeiture may be disclosed, the 
length of time varying in accordance with the pro- 
portion of the purchase price which has been paid.°* 


[§ 357] f. Election To Rescind or Forfeit; No- 


46. Collins Park, ,ete., R. Co. v.' 
Short Electric R. Co., 25 S.E. 929, 98 
Ga. 62 (holding that~a stockholder 
who advances money to the corpora- 
tion to improve property purchased 
by it, and who is a mere general credi- 
tor of the corporation, is not entitled 


§ 440]. 


131 Wis. 54. 
56. 
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Rescission and Cancellation (2d ed) 
Wis.—Foster v. Lowe, 110 N.W. 829, 


Cal.—Wilcoxson v. Stitt, 4 P. 
629, 65 Cal. 596, 52 Am.R. 310. 


[66 C.J.] 767 
tice*—(1) Election. As a gencral rule, the contract 
provision giving the vendor the option to forfeit 
and terminate the contract on default by the vendee 
is a provision made for the benefit of the vendor, 
not for the benefit of the vendee,®* and the vendor 
may exercise the privilege or not as he sees fits58 
Likewise, where the contract provides that on de- 
fault by the purchaser the contract shall be void, 
the contract is void only at the election of the, ven- 
dor.®* If the contract gives the vendor a right of 
election to declare it void and forfeit payments on 
default by the purchaser, such right of election pass- 
es to the vendor’s assignee.®? Except where the con- 
tract provides that failure to make payments at the 
time agreed shall ipso facto work a forfeiture of 
the contract,®* mere default of the purchaser in per- 
formance of the covenants of the contract does not 
of itself operate as a rescission or forfeiture of the 
eontract.®® Some positive act by the vendor mani- 
festing his intention to rescind or forfeit the con- 
tract.is required.°° Acts evincing an unmistakable 


125 N.W. 13, 160 Mich. 289, 186 Am. 
S.R. 441; Murphy v. McIntyre, 116 
N.W. 197, 152 Mich. 591; Miner v. 
Dickey, 103 N.W. 855, 140 Mich. 518. 

Minn.—Johnson v. Eklund, 75 N.W. 
14, 72 Minn. 195; O’Connor v. Hughes, 
29 N.W. 152, 35 Minn. 446. 


to a restitution of the money as a con- 
dition precedent to the rescission of 
the contract by the vendor). 

47. Right to forfeit contract prior 
to expiration of time for performance 
allowed by notice of intention to for- 
feit contract see infra § 365. 

48. Weil v. Jones, 53 Cal. 46; Gray 
v. Gurley, 159 S.W. 1076, 1078, 252 Mo. 
410 [quot Cyc]. 

Effect of giving notice prior to 
right to rescind see infra § 360. 


49. See infra § 378. 

50. See infra § 374. 

51. See infra § 373. 

52. Bunn v. City of Laredo, (Tex. 


Commn.App.) 245 5.W. 426 [aff (Civ. 
App.) 208 S.W. 675]; Teston yv. Bran- 
nin, (Tex.Civ.App.) 261 S.W. 788. 

53. See statutory provisions. 

[a] Purchasers assuming mort- 
gage, which with other payments ex- 
ceeded fifty per cent of the sale price, 
cannot have nine months after de- 
fault to comply with the contract as 
permitted by L. (1921) ¢ 128 § 11 in 
cases where fifty per cent or more of 
the purchase price has been paid. 
Foster v. Bauman, 271 P. 30, 34 Ariz. 
274. 

54. See supra § 232. 

55. U.S.—Raymond v. 
Valley Land, etc., Co., 53 
A. 89. 

Ariz.—Armstrong Vv. Irwin, 221 P. 
222, 26 Ariz. 1, 32 A.L.R. 609. 

Cal._—Freeman v. Griswold, 34 P. 
327, 99 Cal. xvii. 

Fla.—Realty Securities Corporation 
vy. Johnson, 111 So. 532, 93 Fla. 46. 

Tll.—Chrisman v. Miller, 21 Ill. 227. 

Iowa.—Gaughen v. Kerr, 68 N.W. 
694, 99 Iowa 214. 

Kan.—MeNinch v. Rogers, 229 BP. 78; 
116 Kan. 686. 

Mass.—Cartwright v. Gardner, 5 
Cush. 273. 

Pa.—Weaver v. Griffith, 59 A. 315, 
210 Pa. 13, 105 Am.S.R. 783. 

Tex.—Hall v. Shirk, (Civ.App.) 35 
S.wW.(2d) 191, 193 {quot 2 Black 
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Fla.—Shouse v. Doane, 21 So. 807, 
39 Fla. 95. 

Ill.—Mason v. Caldwell, 10 Ill. 196, 
48 Am.D. 330. f 

Kan.—Chambers vy. Anderson, 32 P. 
1098, 51 Kan. 385; (Richardson v. 
Woodlawn Town Co., 47 P. 556, 5 Kan. 
App. 626. 

Me.—Little v. Thurston, 58 Me. 86. 


Mass.—Meagher v. Hoyle, 54 N.E. 
347, 173 Mass. 577. 

Minn.—Dana v. St. Paul Inv. Co., 
44 N.W. 55, 42 Minn. 194. 

Re cers v. Westcott, 5 Cow. 
270. 

Wis.—Shenners v. Pritchard, 80 N. 
W. 458, 104 Wis. 287. 


57. Steele v. Biggs, 22 I. 643; 
Foster v. Lowe, 110 N.W. 829, 131 
Wis. 54; Shenners v. Pritchard, 80 N. 
W. 458, 104 Wis. 287. 


58. Commercial Bank v. Weldon, 
84 P. 171, 148 Cal. 601; Mahoney v. 
McCrea, 74 N.W. 699, 104 Iowa _735; 
Steele v. Long, 73 N.W. 470, 104 Iowa 
39; Maffet v. Oregon, etc., R. Co., 80 
P. 489, 46 Or. 443; Buckingham V. 
rap eek wha (Tex.Civ.App.) 135 S.W. 
652. 

59. U.S.—Moody v. Hastern Oregon 
Land Co., 180 F. 5382 [rev on other 
grounds 198 F. 7, 119 CiOra. wlio te 


Cal.—Norris v. Hay, 87 P. 380, 149 


Cal. 695; North Stockton Town Lot 
Co. vy. Fischer, 70 P. 1082, 138 Cal. 
101. 


Conn.—W. F. Miller Co. v. Grussi, 
98 A. 90, 90 Conn. 555. 

Idaho.—Kessler v. Pruitt, 93 P. 965, 
14 Idaho 175. 

Ill.—Moore v. Smith, 24 Il. 512; 
Wilson v. Locigno, 259 Ill.App. 285. 

Iowa.—Thompson v. Colby, 103 N. 
W. 117, 127 Ilowa 234; Steel v. Long, 
73 N.W. 470, 104 Iowa 39; Gaughen v. 
Kerr, 68 N.W. 694, 99 Iowa 214. 

La.—La Baum y. Johnson, Mann. 
Unrep.Cas. 249. 

Me.—Little v. Thurston, 58 Me. 86. 

Mich.—John v. McNeal, 132 N.W. 
508, 167 Mich. 148; Maday v. Roth, 
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Neb.—Shonsey v. Clayton, 187 N.W. 
113, 107 Neb. 695. 


Ohio.—State vy. Stevenson, 117 N.E. 
247, 39 Ohio App. 3385. 

Or.—Epplett v. Empire Iny. Co., 194 
P. 461, 700, 99 Or. 533; Kemmerer V. 
Title & Trust Co., 175 P. 865, 90 Or. 
137; Higinbotham v. Frock, 83 P. 536, 
48 Or. 129, 120 Am.S.R. 796; Frink 
v. Thomas, 25 P. 717, 20 Or. 265, 12 
LRA. 239: 

Pa.—Weaver v. Griffith, 59 A. 315, 
210 Pa. 13, 105 Am.S.R. 783. 


Tex.—Hild v. Linne, 45 Tex. 476; 
pee vy. Gieseke, (Civ.App.) 33 S.W. 


Vt—van Dyke vy. Cole, 70 A. 593, 
1103. 81. Vt: 1379. 


Wash.—Zeimantz v. 
822, 39 Wash. 6. 


[a] Rule applied.—Mere failure to 
make payments when due did not 
terminate a land contract. Range v. 
Davison, 218 N.W. 789, 242 Mich. 73; 
Muirhead v. McCullough, 207 N.W. 
886, 234 Mich. 52; Converse v. Blum- 
rich, 14 Mich. 109, 90 Am.D. 230; Mil- 
ler v. Beck, 142 P. 603, 72 Or. 140; 
Gottschalk v. Meisenheimer, 113 P. 
765, 115 P. 79, 62 Wash. 299. 


60. U.S.—Moody v. Eastern Oregon 
Land Co., 180 F. 532 [rev on other 
grounds 198 F. 7, 119 C.C.A. 135]. 


Ala.—Crawford v. Meyrovitz, 43 So. 
789, 150 Ala. 250. 


Cal.—North Stockton Town Lot Co. 
y. Fischer, 70 P. 1082, 138 Cal. 101. 


Fla.—Acosta v. Anderson, 48 So 
260, 56 Fla. 749. . 


Tll.—Moore y. Smith, 24 Il. 
Chrisman v. Miller, 21 Il]. 227. 


Iowa.—Thompson vy. Colby, 103 N. 
W. 117, 127 Iowa 234; Steel v. Long, 
73 N.W. 470, 104 Iowa 39; Davidson v. 
Keep, 16 N.W. 101, 61 Iowa 218; Sig- 
ler v. Wick, 45 Iowa 690; Armstrong 
v. Pierson, 5 Iowa 317. 

Mich.—Balesh v. Alcott, 241 N.W. 
216, 217, 257 Mich. 352 [quot Cyc]; 
Muirhead v. McCullough, 207 N.W. 
886, 234 Mich. 52; John v. McNeal, 132 
N.W. 508, 167 Mich. 148; Miner v. 


Blake, 80 P. 


512; 
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intent to rescind amount to an election to reseind,®* 
such as the-bringing of an action of trespass to try 
title,°? a recovery of the land by actvon brought for 
that purpose,®*? a suit for rescission,®* the vendor’s 
reéntry and ouster of the purchaser,®® the mere act 
of offering the land for sale®® or entering it in a 
sale book,*? or a sale of the property to a third 
party,®® although not where the conveyance is ex- 
pressly made subject to the rights of the original 
purchaser,®® or a lease of the land to a third person, 
However, payment of 
taxes on the property by the vendor,’+ or notice of 
forfeiture of payments and rights under the con- 
tract,?? or lease of the land by the vendor on con- 
dition that the lessee would surrender on demand, 
following notice from the vendee of inability to 


after the vendee’s default.’° 


Dickey, 103 N.W. 855, 140 Mich. 518; 
Converse v. Blumrich, 14 Mich. 109, 
90 Am.D. 230. ‘ 

Minn.—Johnson v. Eklund, 75 N.W. 
14, 72 Minn. 195. 

Mo.—McGrew v. Smith, 116 S.W. 
1117, 136 Mo.App. 343. 

Ohio.—Higby v. Whittaker, 8 Ohio 
198. 

Or.—Holland v. Bradley, 12 P.(2d) 
1100, 140 Or. 258; Epplett v. Empire 
Inv. Co., 194 P. 461, 700, 99 Or. 533; 
Kemmerer v. Title & Trust Co., 175 P. 
865, 90 Or. 137; Miles v. Hemenway, 
111 PP) 696, 59 Or, sis>frev-_on other, 
PLOUNGSM dl (ees 203, 99, ,OLry 88a); 
Graham vy. Merchant, 72 P. 1088, 43 
Or. 294. See Maffet v. Oregon, etce., 
R. Co., 80 P. 489, 46 Or. 443 (dictum). 


Tex.—Burcum v. Gaston, (Civ.App.) 
196 S.W. 257; Herman v. Gieseke, 
(Civ.App.) 33 S.W. 1006. Compare 
Younger v. Welch’s Ex’x, 22 Tex. 417 
(where it was said that, if the vendor 
chooses to disaffiirm his contract, he 
must manifest his choice by acts, 
words, or silence, according to the cir- 
cumstances, as will indicate his in- 
tention). 

Wash.—Gottschalk v. Meisenheim- 
erailce Poy oo. to IPs e19, 625 Wash. 
299; Clizer v. Krauss, 106 P. 145, 57 
Wash. 26; Zeimantz v. Blake, 80 P. 
822, 39 Wash. 6. 

[a] Limitation.—Rule 
rescission by act of party, 
decree. Kirby v. Harrison, 
St. 326, 59 Am.D. 677. 

[b] Execution and placing quit- 
claim deed in escrow as security for 
purchaser’s performance does not re- 
move the necessity of a positive act 
by the vendor. Miles v. Hemenway, 
111 P. 696, 59 Or. 318 [rev on other 
grounds 117 P. 273, 59 Or. 318]. 


[ec] Bule applied. — On the pur- 
chaser’s anticipatory breach, the ven- 
dor cannot treat the contract as re- 
seinded before the closing date, with- 
out electing whether to terminate the 
contract immediately or to sue after 
the closing date. Bernstein v. Jacob- 
son, 221 N.Y.S. 453, 129 Mise. 401. 


61. Warren v. Richmond, 53 Ill. 
52; Murray v. Schlosser, 44 Ill. 14; 
Chrisman v. Miller, 21 Ill. 227; Balesh 
v. Alcott, 241 N.W. 216, 217, 257 Mich. 
352 [quot Cyc]. 

[a] Failure to return purchase- 
money ucotes.—(1) While retention of 
notes given by a vendee for the pur- 
chase price of land is strong indica- 
tion of the vendor’s lack of intention 
to rescind or forfeit the contract 
(Rexford v. Southern Woodland Co., 
208 F. 295 [aff 225 F. 1022, 140 C.C.A. 
613), (2) where the parties both re- 
gard the contract as rescinded, and 


refers to 
not by 
2 Ohio 


eral. 


the notes are worthless, such rule is 
inapplicable (Rexford v. Southern 
Woodland Co., supra). 

62. Balesh v. Alcott, 241 N.W. 216, 
217, 257 Mich. 352 [quot Cyc]; New 
England L. & T. Co. v. Willis, 47 S.W. 
380,49) DexCiy.App. L2/8: 

Vendor’s right to action of trespass 
to try title see infra § 1322. 

63. Davis v. Smith, 5 Ga. 274, 48 
Am.D. 279; Armstrong v. Pierson, 5 
lowa 317; Balesh v. Alcott, 241 N.W. 
216, 217,207 Mich." 352 [quot Cyc}; 
ees Adm’r y. Fitzgerald, 76 Pa. 
385. 

_Suit by vendor to recover posses- 
sion see infra §§ 1316-1356. 

64. Kirby v. Harrison, 2 Ohio St. 
326, 59 Am.D. 677. 

Vendor’s suit for rescission see in- 
fra §§ 394-410. 

65. Matthews v. Collier, 148 S.E. 
395, 168 Ga. 553; Woodland Hills Co. 
v. Lawton,'142 S.E. 208, 37 Ga.App. 
742; Kiefer v. Carter Contracting & 
Hauling Co., 109 P. 332, 59 Wash. 108. 


[a] Ouster of tenant of subpur- 
chaser.—Mays v. Saunders, (Civ. 
App.) 36 S.W. 108 [mod on other 
ground 37 S.W. 595, 90 Tex. 132]. 

66. Chrisman vy. Miller, 21 Ill. 227. 


67. Chrisman v. Miller, supra. 


68. I1].—Bostwick v. Hess, 80 Ill. 
138; Warren v. Richmond, 58 Ill. 52. 
ree rae tk thas v. Johnson, 19 Ind. 

te 


Me.—Little v. Thurston, 58 Me. 86. 
Mich.—Balesh v. Alcott, 241 N.W. 
216, 217, 257 Mich. 352 [quot Cyc]. 
N.Y.—Winter v. Livingston, 
Johns. 54. 

Sale of land to third person as act 
of rescission see infra § 367. 

69. Van Dyke v. Cole, 70 A. 593, 
LOS Sle Viteeeico. 
70. Jicha v. Dance, (lowa) 157 N. 
~ LO 
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Acosta v. Anderson, 48 So. 260, 
Sigler v. Wick, 45 Iowa 


71. 
566 Fla, 749; 
690. 

[a] Thus payment of taxes by the 
vendor in order to protect the prop- 
erty is not an election to forfeit the 
contract. Acosta v. Anderson, 48 So. 
260, 56 Fla. 749. 

72. McLain v. Smith, 202 N.W. 239, 
201 Iowa 89. 

[a] Reason for rule.—There is a 
wide difference between forfeiture 
and rescission. McLain v. Smith, 202 
N.W. 239, 201 Iowa 89. 

Difference between forfeiture and 
rescission see Contracts § 642. 


perform,’* or recording of the existence of the con- 
tract,’* or failure to sue on notes given as securi- 
ty,7® or the mere refusal to receive payment of the 
purchase money,‘® does not constitute an election 
to rescind. Bringing suit for the unpaid purchase 
money,’’ and the bringing of a suit to enforce a 
vendor’s lien,*® constitute an election to declare the 
contract still in force. 

[§ 358] (2) Notice7°—(2) Necessity—aa. In Gen- 
Ordinarily, if the vendor desires to rescind 
or forfeit a contract of sale and payments there- 
under for default in performance, notice of his in- 
tent must be given.®° 
ed,®! it is necessary when time is not of the essence 
of the contract.°? 
when by the terms of the contract the vendor is 


Thus, unless notice is waiy- 


So, also, such notice is necessary 


73. Jonesv. Bashaw, 188 N.W. 769, 
193 Iowa 1245. 


74. Hoskins v. Dougherty, 69 S.W. 
103, 29 Tex.Civ.App. 318. 


75. Colonial Hill Co. v. Greenoe, 
134 S.E. 633, 635, 35 Ga.App. 698 [cit 
Cyc]. 

76. Crawford v. Meyrovitz, 43 So. 
789, 150 Ala. 250. 


77. Foster v. Lowe, 110 N.W. 829, 
131 Wis. 54; Shenners v. Pritchard, 
80 N.W. 458, 104 Wis. 287. 


[a] Requirement in contract that 
election be made in writing is suffi- 
ciently complied with by the com- 
mencement of action for purchase 
money due and the filing of the com- 
plaint. Foster v. Lowe, 110 N.W. 829, 
131 Wis. 54. 

78. Gunst v. Pelham, 12 S.W. 233, 
(4 ex. 586s". Walls vy (Cruse.o (mex 
Commn.App.) 235 S.W. 199 [rev (Civ. 
App.) 217 S.W. 240]; Bassham vy. 
Evans, (Tex.Civ.App.) 216 S.W. 446. 


{a] Election not irrevocable.—The 
election against rescission made by 
instituting suit of foreclosure of the 
vendor’s lien is not irrevocable, where 
the suit was not prosecuted to final 
judgment. Walls v. Cruse, (Tex. 
Commn.App.) 235 S.W. 199 [rev (Civ. 
App.) 217 S.W. 240]. 

79. Cross references: 

As condition precedent to vendor’s ac- 
tion to recover possession see infra 

§ 1325. 

Making time of essence of contract by 

notice see supra § 326. 

Where strict compliance with con- 
ayece has been waived see infra § 


80. Williams v. Renza, 4 Alaska 
154; Bvans_ v.. David, 11 S.W. 975, 
98 Mo. 405; Green v. Chandler, 25 Tex. 
148. Contra Seabury v. Doe ex dem. 
Stewart & Haston, 22 Ala. 207, 58 Am. 
D. 254. 

_[a] Other statement. — The op- 
tionee exercising an option to for- 
feit or terminate the contract for the 
sale of realty must determine to do so 
and communicate his decision to the 
vendee, Norris v. Hikenberry, 137 So. 
128, 103 Fla. 104. 

81. See infra § 364. 

82. Ala.—Bay Minette Land Co. v. 
Stapleton, 139 So. 342, 224 Ala. 175. 

Ark.—Adams v. Rhodes, 220 S.W. 
29, 143 Ark. 172; Vance v. Newman, 
80 S.W. 574, 72 Ark. 359, 105 Am.S.R. 
42; Fears y. Merrill, 9 Ark. 559, 50 
Am.D. 226. 

Fla.—Acosta v. 
260, 56 Fla. 749. 


Iowa.—Lake vy. Bernstein, 


Anderson, 48 So. 


246 N. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 358] 


given the option to rescind or forfeit the contract 
on default of the purchaser in performance,’ where 
the covenants of the parties are mutual, concurrent, 
and dependent,*+ where notice is expressly provided 
for in the contract’® or is required by statute,’¢ 
where the vendor has elected to treat the contract 
as still in force,*’ or where the vendor has permitted 
the purchaser to take possession of the land, and 
has received part of the purchase money from him.88 
On the other hand, no notice is necessary where the 


W. 790 [superseding op 239 N.W. 19]; 
Presser v. Hildenbrand, 23 Iowa 483; 
Armstrong vy. Pierson, 5 Iowa 317. 


Minn.—Coles v. Shepard, 16 N.W. 
153, 30 Minn. 446. 


N.J.—Nass v. Munzing, 136 A. 344, 
100 N.J.Eq. 421 [aff 138 A. 922, 101 
N.J.Eq. 798]. 

N.Y.—Myers v. De Mier, 52 N.Y. 
647; Lojo Realty Co. v. Estate of 
Isaac G. Johnson, 256 N.Y.S. 105, 235 
App.Div. 68; Williams v. Kinney, 6 
NEY Sit3560, 43 shunts Taft, 23° N-E: 
1147, 118 N.Y. 679]. 


Or.—Frink v. Thomas, 25 P. 717, 20 
Or: 265, 12 T.RVA)-2392 


Tex.—Hild v. Linne, 45 Tex. 476; 
Collett v. Houston & T. C. R. Co., (Civ. 
App.) 186 S.W. 232. 


Alta.—Hill v. Spraid, 2 Alta.L. 148. 


83. Norris v. Eikenberry, 137 So. 
128, 103 Fla. 104; Realty Securities 
Corporation vy. Johnson, 111 So. 532, 
534, 93 Fla. 46 [cit Cyc]; Forssell v. 
Carter, 62 So. 926, 65 Fla. 512; John 
v. McNeal, 132 N.W. 508, 167- Mich. 
148; Murphy v. McIntyre, 116 N.W. 
197, 152 Mich. 591; Miner v. Dickey, 
103 N.W. 855, 140 Mich. 518; Peters v. 
Canfield, 42 N.W. 125, 74 Mich. 498; 
O’Connor v. Hughes, 29 N.W. 152, 35 
Minn. 446; Higinbotham v. Frock, 83 
P. 536, 48 Or. 129, 120 Am.S.R. 796. 


[a] Reason for rule.—The vendee 
should be seasonably advised of the 
determination of the vendor to elect 
to terminate the contract, so that he 
might have reasonable opportunity 
to comply with the requirements of 
the contract. O’Connor vy. Hughes, 29 
N.W. 152, 35 Minn. 446. 


84. Frink v. Thomas, 25 P. 717, 
20 Or. 265, 12 L.R.A. 239. 


85. Iowa.—Auxier v. Taylor, 72 N. 
W. 291, 102 Iowa 673. 


Minn.—Johnson y. Eklund, 75 N.W. 
14, 72 Minn. 195. 5 


B.C.—Mills v. Marriott, 17 B.C. 171, 
3 Dom.L.R. 266. 


- Man.—Paget v. Bennetto, 17 Man. 
56. 


Sask.—Banton v. March, 5 Sask.L. 
42, 45 Can.S.C. 338. 


[a] Absence from jurisdiction.— 
A purchaser who agreed that the con- 
tract of sale might be forfeited on 
Written notice could not avoid for- 
feiture by absenting himself from the 
state. McDonald v. Bartlett, 155 N.E. 
477, 324 Ill. 549. 


86. See statutory provisions; 
cases infra this note. 


[a] In Iowa (1) the vendor cannot 
forfeit the purchaser’s interest in 
realty by serving statutory notice, 
in the absence of a contract provision 
for forfeiture or stipulation making 
time of the essence, under Code (1931) 
§§ 12889, 12390. Lake v. Bernstein, 
246 N.W. 790 [Superseding op 239 N. 
W. 19). (2) The notice required by 
Code (1924) § 12394 is necessary, 
whether time is or is not of the es- 
Sence. Mintle v. Sylvester, 211 N.W. 
367, 202 Iowa 1128. (38) Code (1897) 
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and 
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$ 4299 does not apply where a contract 
contains a provision for the sale of 
land for cancellation and return of 
earnest money if a third person decid- 
ed the title defective. Vittengl v. 
Vittengl, 135 N.W. 68, 156 Iowa 41. 


[b] In Minnesota (1) Gen. St. 
(1923) § 9576 applies to all executory 
contracts for the sale of real estate 
which, prior to the statute, the vendor 
had the right to terminate by his own 
act for a default of the vendee. 
Graceville State Bank y. Hofschild, 
206 N.W. 948, 166 Minn. 58. (2) It 
takes from the vendor all arbitrary 
power to terminate the contract with- 
out notice (Graceville State Bank v. 
Hofschild, supra), (3) having the 
double purpose of ameliorating the 
harsh rule of the common law 
(Graceville State Bank v. Hofschild, 
Supra), (4) and of removing grounds 
for controversy and dispute (Grace- 
ville State Bank v. Hofschild, supra). 
(5) The purchaser’s rights under a 
contract could only be extinguished 
for his default in making payment of 
price by giving notice required by 


Gen. St. (1913) § 8081. Ballard v. 
Friedman, 187 N.W. 518, 151 Minn. 
493; Mathwig v. Ostrand, 157 N.W. 


589, 132 Minn. 346. (6) An executory 
contract to convey a ground lease 
may be terminated by notice pursuant 
to Gen. St. (1913) § 8081, referring to 
any contract for the conveyance of 
real estate or any interest therein. 
Lilenthal v. Tordoff, 191 N.W. 823, 154 
Minn. ,.22'5. (7) A proceeding to 
terminate the purchaser’s interest in 
land under an executory contract re- 
serving title in the vendor, under Rey. 
L. (1905) § 4442, was, in legal effect, a 
foreclosure of the purchaser’s equity 
of redemption. First State Bank of 
Boyd v. Hayden, 140 N.W. 132, 121 
Minn. 45. (8) So L. (1897) p 431 c¢ 
223 made notice necessary for termi- 
nation of the contract. Finnes vy. 
Selover, Bates & Co., 113 N.W. 883, 
102 Minn. 334; Lamprey v. St. Paul, 
etc., R. Co., 94 N.W. 555, 89 Minn. 187. 
(9) The statute applied, notwith- 
standing a provision in the contract 
of sale that it should become void on 
default in payment at stipulated 
times. Finnes y. Selover, Bates & 
Co., supra. 


[c] In North Dakota (1) the policy 
of L. (1908) c¢ 204 that executory 
contracts for the sale of lands shall 
not be canceled and payments there- 
on forfeited without first affording 
the purchaser an opportunity to com- 
ply with the terms and obviate the 
cancellation was continued in force 
bys Clon) ver toil. sRaad 'vo(Grant 
169 N.W. 588. (2) Under Comp. L. 
(1913) § 8119 the purchaser was en- 
titled to an opportunity to preserve 
his interest. Vail v. Evesmith, 241 N. 
W. 719, 62 N.D. 99. 

87. Walls v. Cruse, (Tex.Commn. 
App.) 235 S.W. 199 [rev (Civ.App.) 
217 S.W. 240]. 

Election see supra § 357. 

88. Avery v. Kellogg, 11 Conn. 562; 
Phillips v. Herndon, 14 S.W. 857, 78 
Tex. 378, 22 Am.S.R. 59; Kennedy v. 
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contract expressly so provides®® or expressly reserves 
a vendor’s lien,®® or declares in unequivocal terms 
that failure to make payments at the time agreed 
shall ipso facto work a forfeiture of the contract.?4 
Se no notice is necessary where the purchaser has 
by his own act in contemplation of law placed him- 
self in the attitude of a trespasser,?2 where he has 
actually abandoned the contract or has so acted as 
to create a reasonable belief on the part of the ven- 
dor that he has abandoned it,®* or where the pur- 


Embry, 10 S.W. 88, 72 Tex. 387; Canon 
v. Scott, (Tex.Civ.App.) 230 S.W. 1042 
{rev on other grounds (Commn.App.) 
240 S.W. 304]; Collett v. Houston & 
ir. RY Coy, (TexmCiv-App)lS6esows 
232; Moore v. First State Bank of 
Teague, (Tex.Civ.App.) 173 S.W. 231; 
Miller v. Horn, (Tex.Civ.App.) 149 S. 
W. 769. 

fa] Reason for rnle.—The vendee 
may be able to give a reasonable ex- 
cuse for his failure fully to perform 
that would enable him, in equity, to 
obtain protection to the extent he has 
performed. Kennedy v. Embry, 10 S. 
W. 88, 72 Tex. 387; Moore v. First 
State Bank of Teague, (Tex.Civ.App,) 
173 S.W. 231; Miller v. Horn, (Tex. 
Civ.App.) 149 S.W. 769. 

[b] Excuse for lack of notice.—A 
grantor’s ignorance of the grantee’s 
residence has been held to excuse his 
failure to give notice of rescission. 
Miller vy. Horn, (Tex.Civ.App.) 149 S. 
W. 769. 

89. FWla.—Realty Securities Corpo- 
ration v. Johnson, 111 So. 532, 534, 93 
Fla. 46 [cit Cyc]. 

Mich.—Balesh v. Alcott, 241 N.W. 
216, 257 Mich. 352. 


Neb.—Gilbert v. Union Pac. R. Co., 
112 N.W. 359, 79 Neb. 160. 


Or.—Maffet v. Oregon, etc, R. Co., 
80 P. 489, 46 Or. 443. 


Tex.—Bailey v. Burkitt, (Civ.App.) 
201 S.W. 725. 


Man.—Perks v. Scott, 21 Man. 570. 


90. Rooney v. Porch, (Tex.Civ. 
App.) 223 S.W. 245 [rev on other 
grounds (Commn.App.) 239 S.W. 910]. 


Reserved vendor’s lien see infra § 
1076. 

91. Realty Securities Corporation 
v. Johnson, 111 So. 532, 534, 93 Fla. 
46 [cit Cyc]; Boardman v. Bubert, 
155 N.E. 784, 325 Ill. 38; Barrett v. 
Dean, 21 Iowa 423; Fratt v. Daniels- 
Jones Co., 133 P. 700, 47 Mont. 487. 
And see Bradford v. Limpus, 10 Iowa 
OD. 


92. Fears v. Merrill, 9 Ark. 559, 50 
Am.D, 226. 


{a] Thus (1) no notice is neces- 
sary where the vendee denies the title 
of the vendor (Fears yv. Merrill, 9 
Ark. 559, 50 Am.D. 226) (2) or claims 
under an adverse title (Fears vy. Mer- 
rill, supra). 

93. Buckey v. McGraw, 275 P. 221, 
206 Cal. 541; McWhinney v. Ewers, 
297 P. 42, 112 Cal.App. 448; Chrisman 


v. Miller, 21 Ill. 227; Anderson vy. 
Hurlbert} 1219) Pr 1092): 109" Or) 284. 
Kennedy v. Embry, 10 S.W. 88, 72 


Tex. 387 [quot Dunlap v. Green, 60 
F. 242, 248, 8 C.C.A. 600]; Rooney 
Va eorch a Chex. ClveAppe)i menace we 
245 [rev on other grounds (Commn. 
App.) 239 S.W. 910]; Buckingham vy. 


Thompson, (Tex.Civ.App.) 135 S.W. 
652. 
[a] Thus purchasers are not en- 


titled to notice of termination of con- 
tract under evidence showing no in- 
tention to make delinquent payments 
or to return to the premises. Buckey 
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chaser has abandoned the contract and by removal 
to another state has put it out of the power of the 
vendor to give notice.°* Again, notice is not required 
where it would serve no purpose.®® 
of the essence of the contract, the vendor is not 
required to notify the purchaser of his intention 
to declare a forfeiture of the contract, unless pay- 
ments be made in accordance with the contract.°® 


v. McGraw, 275 P. 221, 206 Cal. 541. 


[b] Part performance by vendee 
does not affect the rule. Kennedy v. 
Embry, 10 S.W. 88, 72 Tex. 387 [quot 
Dunlap v. Green, 60 F. 242, 248, 8 €.C. 
A. 600]. 


94. Realty Securities Corporation 
Wea oOnnsony sal sSon853i2,.03p,,198 Ellas 
46 [cit Cyc]; Thompson y. Robinson, 
54 S.W. 248, 93 Tex. 165, 77 Am.S.R. 
843 [rev (Civ.App.) 52 S.W. 117]. 


95. Zeller v. Milligan, 236 P. 349, 
71 Cal.App. 617. 


96. Commercial Bank v. Weldon, 84 
Poti 4s) Oal! 6OLs' Pedrottisvs 
American Nat. Fire Ins. Co. of Colum- 
bus, Ohio, 266 P. 376, 90 Cal.App. 668; 
Catterlin 'v. Peterson, 213 P.°515, 60 
Cal.App. 617; Los Angeles Inv. Co. v. 
Wilson, 212 P. 211, 60 Cal:App. 53; 
Darter v. Schuyler, 190 P. 827, 47 Cal. 
App. 457; Newhall Land & Farming 
Go. Vv. Burns,: 161 P.,14,, 31 Cal.App. 
549; Northern Assur. Co. of London 
v. Stout, 117 P. 617, 16 Cal.App. 548; 
Papesh vy. Wagnon, 157 P. 775, 29 
Idaho 93; Prairie Development (Bilosenés 
Leiberg, 98 P. 616, 15 Idaho 379; Clay- 
ton v. Fletcher Savings & Trust Co.; 
155 N.E.. 539, 89 Ind.App. 431; Sisson 
v. Durrant, 278 P. 174, 152 Wash. 382; 
Pia v. Zander, 245 P. 17, 138 Wash. 


97. Necessity of notice of inten- 
hogs to rescind generally see supra § 


Notice by: 
Vendor’s assignee see infra § 362. 
Vendor’s transferee see infra § 362. 


98. Ariz.—Tolmachoff v. Eshbaugh, 
LS 2a). 2oo%-3 Pima. Barms: Cows Vv; 
Fowler, 258 P. 256, 32 Ariz. 331; Stark 
v. Norton, 211 P. 66, 24 Ariz. 454. 


Cal.— Newell v. E. B. & A. L. Stone 
Co, l845P. 659, 181 iCale 885, 9 AER: 
993; Myers vy. Williams, 159 P. 982, 
173 Cal. 301; City of Los Angeles v. 
Krutz, 149 P. 580, 170 Cal. 344; Wat- 
kins v. Warren, 10 P.(2d) 500, 122 Cal. 
App. 617; Christin v. Story, 6 P.(2d) 
301, 119 Cal.App. 310; Palmer vy. Mc- 
Arthur, 278 P. 1049, 99 Cal.App. 510; 
Retsloff v. Smith, 249 P. 886, 79 Cal. 
App. 443; Adams & McKee Land Co. 
v. Dugan, 228 P. 681, 68 Cal.App. 226; 
Leballister v. Morris, 211 P. 851, 59 
Cal.App. 699; Brown v. Chowchilla 
Land Co., 210 P. 424, 59 Cal.App. 164; 
Beck. v. Swank, 203 P. 1010, 55 Cal. 
App. 552; De Bairos vy. Barlin, 190 P. 
188, 46 Cal.App. 665; Bishop v. Barndt, 
184 P. 901, 43 Cal.App. 149; Andrews 
Welkarl) 183 RP. 838, 42 (CaliAppy 53: 
La Chance v. Brown, 183 P. 216, 41 
Cal.App. 500; Burmester vy. Horn, 170 
P. 674, 35 Cal.App. 549. See Spring 
Bstate Co. v.. Cohen, 204 P. .264, 55 
Cal.App. 695 (recognizing rule). 


Fla.—Forssell v. Carter, 62 So. 926, 
65 Fla. 512. 


Idaho.—Seeley v. Security Nat. 
Bank of Fairfield, 235 P. 976, 40 Idaho 
574; Berding v. Northwestern Securi- 
ties Co., 211 P. 62, 36 Idaho 384; Sul- 
livan vy. Burcaw, 308 P. 841, 35 Idaho 
(AES 

Ill.—Boardman vy. Bubert, 155 N.B. 
784, 325 Ill, 38; Davies v. Dayton, 131 
N.HE. 578, 298 Ill. 201; Compton v. 
Weber, 129 N.E. 764, 296 Ill. 412; Fox 
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tract Has Been 


Where time is 


v. Grange, 103 N.E. 576, 261 Ill. 116; 
Smith v. Treat, 85 N.E. 289, 234 Ill. 
552; Eaton y. Schneider, 57 N.E. 421, 
i85 Ill. 508; Monson v. Bragdon, 42 
Neb 3837 159) TMs 61 ere Watsoniurv. 
White, 388 .N.E. 902, 152, Ill. 364; 
Young’ v. Walsh,-3 .N. By /612,, 115111 
264; Thayer v. Wilmington Star Min. 
Co., 105 Ill. 540; Thayer v. Meeker, 
86 Ill. 470; Barlow v. McDowell, 118 
Tll.App. 506; Vider v. Ferguson, 88 
Ill.App. 136. 

Ind.—Baker v. Eades, 169 N.E. 686, 
90 Ind.App. 641; Clayton v. Fletcher 
Savings & Trust Co., 155 N.E. 539, 89 
Ind.App. 431. 


Iowa.—Gaughen y. Kerr, 68 N.W. 
694, 99 Iowa 214. 


Kan.—Atchison Sav. Bank v. Rich- 
ards, 289 P. 975, 181 Kan. 81; Holman 
v. Joslin, 204 BP. 697, 205 P. 629, 110 
Kan. 674; Luther v. Hekking, 204 P. 
523, 110 Kan. 478, 479 [quot Cyc]. 


Mass.—Porter v. Harrington, 159 N. 
E. 530, 262 Mass. 203. 

Mich.—Wisper Vv. Dix-Ferndale 
Land Co., 216 N.W. 393, 394, 241 Mich. 
91 [cit Cyc]; Sliwinski v. Gootstein, 
208 N.W. 47, 48, 234 Mich. 74 [quot 
Cyc]; Malys v. W. C. Hood Realty 
Corporation, 200 N.W. 943, 229 Mich. 
110, 112 [quot Cyc]; Zadigian v. Gard, 
193 N.W. 783, 223 Mich. 147; Letinsky 
v. Smith, 190. N.W. 229, 220 Mich. 465; 
Fry v. Miller, 190 N.W. 228, 220 Mich. 
463, 464 [cit Cyc]; Waller v. Lieber- 
man, 183 N.W. 235, 239, 214 Mich. 428 
[quot Cyc]. 

Minn.—Walsh v. Selover, Bates & 


Co; ql, NeW 49952 LODe ovine 282. 
Tingue v. Patch, 101 ‘N:W..792, 93 
Minn. 437; Mo v. Bettner, 70 N.W. 


1076, 68 Minn. 179; Cummings v. Rog- 
ers, 30 N.W. 892, 36 Minn. 317; O’Con- 
nor v. Hughes, 29 N.W. 152, 35 Minn. 
446; Quinn vy. Olson, 26 N.W. 230, 34 
Minn. 422. 


Mo.—Price v. Rausche, 186 S.W. 
968; Orr v. Zimmerman, 63 Mo. 72. 


Mont.—-Silvast v. Asplund, 20 P. 
(2d) 631; Suburban Homes Co. v. 
North, 145 P. 2, 50 Mont. 108, Ann.Cas. 
UGC 18a. 


N.J.—Brown v. Ely, 113 A. 698, 92 
N.J.Eq. 487; Lyons v. Pyatt, 26 A. 
394, 51 N.J.Hq.' 60. 


N.Y.—Cythe v. La Fontain, | 51 
Barb. 186; Glaser v. Eisen Realty Co., 
187 N.Y.S. Pile Harrige ye VDroups 18 
Paige 423. 


N.C.—Falls v. Carpenter, 21 N.C. 
237, 28 Am.D. 592: 

Okl.—Simmons_ vy. 
508, 108 Okl. 189; 
Pr 81, 57 OR] 348 


Or.—Logan vy. Illinois Rivers De- 
velopment,Go.,, 279 BP. 274, 281 PB. 123° 
Pe07Orn, 110565 20n,  Hiwiniel wy RyVen, cok 
Py 981, ald Ors s22 01 In re Denning’s 
Estate, 229 P. 912, 112 Or. 621; John- 
son\v. Bergns). 2247.2. 624. 225. Pe. 727. 
LiAOr. L6ps ‘Cornely Vv. Campbell, 186 
P. 563, 187 P. 11038, 95 Or, 345° Haw- 
kins v. Rodgers, 179 P. 568, 905, 91 Or. 
483; Mitchell v. Hughes, 157 P. 965, 
80 Or. 574; Gray v. Pelton, 135 P. 755, 
67 Or. 239; Miles v. Hemenway, 117 
Py 203, Lil Bs 696.650) Or) SUSeme\iatret 
v. Oregon, ete, R. Co., 80 P. 489, 46 
Or. 443; Graham vy. Merchant, 72 P. 
1088, 43 Or. 294. 


Harris’ 23: ) 
Moore vy. Kelly, 157 


A, S a 
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[§ 359] bb. Where Strict Compliance with Con- 


Waived.?’ Whether time is*® or 


is not®® of the essence of the contract, if the vendor 
has waived strict compliance with the terms of the 
contract as regards time of payment, he cannot 
thereafter rescind or forfeit the contraet without 
giving notice of his intention to do so, particularly 
where he has permitted the purchaser to expend 


Pa. 
285. Pa. 112; 
Super. 185; 
Co. 651. 

S.D.—Speer v. Phillips, 


Hopp v. Bergdoll, 131 A. 698, 
Kuhn v. Skelley, 25 Pa. 
Kunkel v. Roberts, 33 Pa. 


123 N.W. 


722, 24 S.D. 257; Keator v.-Ferguson, 
a N.W. 678, 20 S.D. 473, 129 Am.S.R. 


Tex.—Reddin’s Heirs v. Smith, 65 
Tex. 26; Estell v. Cole, 62 Tex. 695; Al- 
bright v. Hoyt, (Civ.App.) 57 S.W.(2d) 
342; Lynch Davidson & Co. v. Hudson, 
(Civ.App.) 15 S.W.(2d) 203; Seaboard 
Bank & Trust C6. v. Amuny, (Civ. 
App.) 6 S.W.(2d) 186 [aff (Commn. 
App.) 23 S.W.(2d) 287]; West Lum- 
ber Co. v. Henderson, (Civ.App.) 238 
S.W. 710 [mod on other grounds 
(Commn.App.) 252 S.W. 1044]; Ball 
v. Delden, 126 S.W. 20, 59 Tex Civ. 
App. 29; Erwin v. Daniels, 79 S.W. 
61, 34.Tex.Civ.App. 378. 

Utah.—-McBride v. Stewart, 249 P. 
114,° 68. Witah 212, .17;.. 48, Av baRe Zon 
[quot Cye]; Kohler v. Lundberg, 180 
P. 590,54 Utah 339. 


Wash.—Shaw y. Morrison, 260 P. 
666, 145 Wash. 420; Reinertson vy. 
Grant, 249 P. 493, 140 Wash. 372; 
Cameron v. Purbaugh, 227 P. 858, 130 
Wash. 440; Staten v. Railway Land & 
Improvement Co., 223 P. 330, 128 
Wash. 476; Harris v. Sedttle Land & 
Improvement Co., 211 P. 282, 214 P. 
1066, 122 Wash. 323; Wadham v. Mc- 
Vicar, 197 P. 616, 115 Wash. 503; Mc- 
Guire v. Morford, 194 P. 783, 113 
Wash. 540; Walker v. MceMurchie, 112 
P. 500, 61 Wash. 489; Douglas v. Han- 
bury, 104 P. 1110, 56. Wash. 68, 134 
Am.S.R. 1096; Garvey v. Buckley, 
104 P. 1108, 56 Wash. 24. 


99. Idaho.—Kessler vy. Pruitt, 93 
P. 965, 14 Idaho 175. 
Kan.—Luther v. Hekking, 204 P. 


523, 110 Kan. 478, 479 [quot Cyc]. 

Mich.—Wisper Vv. Dix-Ferndale 
Land Co., 216 N.W. 393, 394, 241 Mich. 
91 [cit Cyc]; Sliwinski vy. Gootstein, 
208 N.W. 47, 48, 234 Mich. 74 [quot 
Cyc]; Malys v. W. C. Hood Réalty 
Corporation, 200 N.W. 943, 944, 229 
Mich. 110 [quot Cyc]; Waller v. Lie- 
berman, 183 N.W. 235, 239, 214 Mich. 
428 [quot Cyc]. 

Minn.—Tingue v. Patch, 101 N.W. 
792, 93 Minn. 437. 


Mo.—Gray v. Gurley, 159 S.W. 1076, 
252 Mo. 410. 


Or.—In re raga ge Estate, 229 P. 
912, 112 Or. 


a ieuct eked v. Arrant, 25 
Tex. 129; Buck v. De Shazo;” (Civ: 
App.) 5 S.W.(2d) 878; Dillingham v. 
Kerr, (Civ.App.) 139 S.W. 911; Ball 
v. Belden, 126 S.W. 20, 59 Tex.Civ. 
App. 29. 

Utah.—McBride v. Stewart, 249 P. 
114, 68 (Utah 12.17%, s48 Ane Rea egoi 
[quot Cye]. 


1. Ariz.—Tolmachoff v. Eshbaugh, 
18° P.(2d) (256;.. Pima Farms: Co:! vy: 
Fowler, 258 P. 256, 32 Ariz. 331; Stark 
v. Norton, 211 P. 66, 24 Ariz. 454, 


Cal.—Newell v. E. B. & A. L. Stone 
Co., 184 P. 659, 181 Gal. 385, 9) ALIA R: 
998; Myers yv. Williams, 159 P. 982, 
List Calees 0d) Oity tor Los Angeles v. 
Krutz, 149 Pp, 580, 170-Cal. 344; Wat- 
kins v. Warren, 10 P. (2a) 500, 122 Cal. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 359] 


money on improvements after expiration of the time 
The parties may provide in the 
contract that the seller’s waiver of any breach shall 
not be a waiver of any subsequent or other breach, 
in which case notice is not necessary in order that 


for performance.? 


App. 617; Christin v. Story, 6 P.(2a) 
301, 119 Cal.App. 310; Palmer vy. Mc- 
Arthur, 278 P. 1049, 99 Cal.App. 510; 
Retsloff v. Smith, 249 P. 886, 79 Cal. 
App. 443; Adams & McKee Land Co. 
v. Dugan, 228 P. 681, 68 Cal.App. 226; 
Leballister v. Morris, 211 P. 851, 59 
Cal.App. 699; Brown v. Chowchilla 
Land Co., 210 P. 424, 59 Cal.App. 164; 
Beck v. Swank, 203 P. 1010, 55 Cal. 
App. 552; De Bairos v. Barlin, 190 P. 
188, 46 Cal.App. 665; Bishop v. Barndt, 
184 P. 901, 43 Cal.App. 149; Andrews 
vy. Karl, 183 P. 888, 42 Cal.App. 513; 
La Chance v. Brown, 183 P. 216, 41 
Cal.App. 500; Burmester v. Horn, 170 
BP. 674, 35 Cal.App. 549. See Spring 
Estate Co. v. Cohen, 204 P. 264, 55 
Cal.App. 695 (recognizing rule). 


Fla.—Forssell y. Carter, 62 So. 926, 
65 Fla. 512. 

Idaho.—Seeley vy. Security Nat. 
Bank of Fairfield, 235 P. 976, 40 Idaho 
574; Berding v. Northwestern Securi- 
ties Co., 211 P. 62, 36 Idaho 384; Sul- 
livan v. Burcaw, 208 P. 841, 35 Idaho 
755; Kessler v. Pruitt, 93 P. 965, 14 
Idaho 175. 

Ill.—Boardman y. Bubert, 155 N.E. 
784, 325 Ill. 88; Foreman Trust & 
Savings Bank v. Bartlett, 154 N.E. 904, 
324 Ill. 238; Davies v. Dayton, 131 N. 
EB. 578, 298 Ill. 201; Compton v. Web- 
er, 129 N.E. 764, 296 Ill. 412; Fox v. 
Grange, 103 N.E. 576, 261 Ill. 116; 
Smith v. Treat, 85 N.E. 289, 234 Ill. 


552; Baton v. Schneider, 57 N.E. 421, 
185 Ill. 508; Monson v. Bragdon, 42 
NH S835059 TN, 6s.) Watson: -v. 


White, 38 N.E. 902, 152 Ill. 364; Young 
VeaiWiaish aoc Noe vo l2.en Lib e DLL 264) 
Thayer v. Wilmington Star Min. Co., 
105 Ill. 540; Thayer v. Meeker, 86 Ill. 
470; Barlow v. McDowell, 118 I1l.App. 
506; Vider v. Ferguson, 88 IIll.App. 
136, 

Ind.—Clayton v. Fletcher Savings 
& Trust Co., 155 N.E. 539, 89 Ind.App. 
431. 

Iowa.—Gaughen v. Kerr, 68 N.W. 
694, 99 Iowa 214. 

Kan.—Atchison Sav. Bank v. Rich- 
ards, 289 P. 975, 131 Kan. 81; Holman 
v. Joslin, 204 P. 697, 205 P. 629, 110 
Kan. 674; Luther v. Hekking, 204 P. 
523, 110 Kan. 478, 479 [quot Cyc]. 


Mass.—Porter v. Harrington, 159 N. 
BE. 530, 262 Mass. 203. 


Mich.— Wisper y. Dix-Ferndale 
Land Co., 216 N.W. 393, 394, 241 Mich. 
91 [cit Cyc]; Sliwinski v. Gootstein, 
208 N.W. 47, 48, 234 Mich. 74 [quot 
Cyc]; Malys v. W. C. Hood Realty 
Corporation, 200 N.W. 943, 944, 229 
Mich. 110 [quot Cyc]; Zadigian v. 
Gard, 193 N.W. 783, 223 Mich. 147; 
Letinsky v. Smith, 190 N.W. 229, 220 
Mich. 465; Fry v. Miller, 190 N.W. 
228, 220 Mich. 468, 464 [cit Cyc]; Wal- 
ler v. Lieberman, 183 N.W. 235, 239, 
214 Mich. 428 [quot Cyc]. 


Minn.—Walsh v. Selover, Bates & 
Cole 117. NW. .499;..105 JMinn.* 282° 
Tingue v. Patch, 101 N.W.. 792, 93 
Minn. 4387; Mo v. Bettner, 70 N.W. 
1076, 6S Minn. 179; Cummings v. Rog- 
ers, 30 N.W. 892, 36 Minn. 317; O’Con- 
nor v. Hughes, 29 N.W. 152, 35 Minn. 
446; Quinn y. Olson, 26 N.W. 230, 34 
Minn. 422. 

Mo.—Price v. Rausche, 186 S.W. 
968; Gray v. Gurley, 159 S.W. 1076, 
252 Mo. 410. See Orr v. Zimmerman, 
63 Mo. 72 (where a purchaser has 
been led to assume that notice will be 
given him after waiver by the ven- 
dor, equity will not favorably view a 
sudden exaction of forfeiture without 


VENDOR AND PURCHASER 


notice), 


Mont.—Silfvast v. Asplund, 20 P. 
(2d) 631; Suburban Homes Co. v. 
North, 145 P. 2, 50 Mont. 108, Ann. 
Cas:-19 RTC! 81, 


N.J.—Brown v. Ely, 113 A. 698, 92 
N.J.Eq. 487; Lyons v. Pyatt, 26 A. 
334, 51 N.J.Eq. 60. 


N.Y.—Cythe v. La Fontain, 51 
Barb. 186; Glaser v. Eisen>Realty Co., 
LSieN Nes lil a Harris. “va. Troup, 8 
Paige 423. 


N.C.—Falls v. Carpenter, 21 N.C. 
237, 28 Am.D. 592. 


Okl.—Simmons y. Harris, 235 P. 508, 
108 Okl. 189; Moore v. Kelly, 157 P. 
81, 57 Okl. 348. 


Or.—Logan y. Illinois Rivers De- 
velopment Co., 279 P. 274, 281 P. 123, 
130 Or. 110, 570; Ewing v. Ryan, 231 
P. 981, 113 Or. 225; In re Denning’s 
Estate, 229 P. 912, 112 Or. 621; John- 
Son_v.sBerns, 224° P.. 624, :225 Pi 727, 
111 Or, 165; Cornely v. Campbell, 
186 P. 563, 187 P. 1103,-95 Or. 345; 
Hawkins v. Rodgers, 179 P. 563, 905, 
91 Or. 483; Mitchell vy. Hughes, 157 P. 
965, 80 Or. 574; Gray v. Pelton, 135 
P. 755, 67 Or. 239; Miles v. Hemen- 
Wave wlio Pe e2ioe wet LOU ss 606m bo 
Or. 318; Maffet v. Oregon, etc., R. 
Co., 80 P. 489, 46 Or. 443; Graham v. 
Merchant, 72 ®. 1088, 43 Or. 294. 


Pa.—Hopp v. Bergdoll, 131 A. 698, 
285 Pa. 112; Kuhn v. Skelley, 25 Pa. 
RUBeRE Ap5s Kunkel v. Roberts, 33 Pa. 

0. 651. 


S.D.—Speer vy. Phillips, 123 N.w. 
722, 24 S.D. 257; Keator v. Ferguson, 
se N.W. 678, 20 S.D. 473, 129 Am.S.R. 

7. 


Tex.—Reddin’s Heirs v. Smith, 65 
Tex. 26; Bstell v. Cole, 62 Tex. 695; 
Scarborough y. Arrant, 25 Tex. 129; 
Albright v. Hoyt, (Civ.App.) 57 S.W. 
(2d) 342; Lynch Davidson & Co. v. 
Hudson, (Civ.App.) 15 S.W.(2d) 203; 
Seaboard Bank & Trust Co. v. Amuny, 
(Civ.App.) 6 S.W.(2d) 186 Laff 
(Commn. App.) 23 S.W.(2d) 287]; Buck 
v. De Shazo, (Civ.App.) 5 S.W.(2d) 
878; West Lumber Co. v. Henderson, 
(Civ.App.) 238 S.W. 710 [mod on other 
grounds (Commn.App.) 252 S.W. 
1044]; Dillingham y. Kerr, (Civ.App.) 
189 S.W. 911; Ball v. Belden, 126 S. 
W. 20, 59 Tex.Civ.App. 29; Erwin v. 
Patiels, 79 Sw. 61, 34 Tex.Civ.App. 
378. 


Utah.—McBride y. Stewart, 249 P. 
Ls SOS pUitahel 2s, 1750 48— Alsen OT 
[quot Cye]; Kohler y. Lundberg, 180 
P..590, 64 Utah 339. 


Wash.—Great Western Inv. Co: v. 
Anderson, 297 P. 1087, 162 Wash. 58; 
Shaw v. Morrison, 260 P. 666, 145 
Wash. 420; Reinertson v. Grant, 249 
P. 493, 140 Wash. 372; Staten v. Rail- 
way Land & Improvement Co., 223 P. 
330, 128 Wash. 476; Harris vy. Seattle 
Land & Improvement Co., 211 P. 282, 
214 P. 1066, 122 Wash. 323; Wadham 
v. McVicar, 197 P. 616, 115 Wash. 503; 
McGuire v. Morford, 194 P. 783, 113 
Wash. 540; Walker v. McMurchie, 112 
P. 500, 61 Wash. 489; Douglas v. Han- 
bury, 104 P. 1110, 56 Wash. 63, 134 
Am.S.R. 1096; Garvey v. Barkley, 104 
P. 1108, 56 Wash. 24. See Cameron y. 
Purbaugh, 227 P. 858, 130 Wash. 440 
(holding that vendor must accord pur- 
chaser time for performance, which 
accordance was by notice). 


{a] Particularly where other per- 
son is poor and iguorant, where a ven- 
dor waived his right of forfeiture for 
default of the vendee, he could not 
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the vendor claim a forfeiture for such other breach.” 
Where the vendor has waived strict compliance with 
the terms of the contract, in order to effectuate a re- 
scission or forfeiture of the contract he must allow 
the vendee a reasonable* time after notice of rescis- 


thereafter forfeit the contract with- 
out fixing a new date of payment of 
moneys in default. Gray v. Gurley, 
159 S.W. 1076, 252 Mo. 410. - 


[b] Purpose of a notice to forfeit 
a purchaser’s rights, after waiver of 
a clause making time of the essence, 
is to warn that the vendor intends 
to restore the conditions of contract. 
Adams & McKee Land Co. v. Dugan, 
228 P. 681, 68 Cal.App. 226. 


{c] Theory.—Vendor cannot use 
his own indulgence as a trap in which 
to catch the purchaser. Sliwinski v. 
Gootstein, 208 N.W. 47, 48, 234 Mich. 
74 [quot Cyc]; Malys v. W. C. Hood 
Realty Corporation, 200 N.W. 948, 944, 
229 Mich. 110 [quot Cyc]; Waller v. 


Lieberman, 183 N.W. 235, 239, 214 
Mich. 428 [quot Cyc]; Mo vy. Bettner, 
70 N.W. 1076, 68 Minn. 179; Mc- 


Bride v. Stewart, 249 P. 114, 68 Utah 
12, 17, 48 A.L.R. 267 [quot Cyc]. 

{d] Reasons for rule—(1) It 
would be inequitable to permit the 
vendor to lull the vendee into a feel- 
ing of security by acquiescing in his 
default and then suddenly insist on a 
literal compliance with the contract 
without notice of his changed inten- 
tion. Boardman v. Bubert, 155 N.E. 
784, 325 Ill. 38; Smith v. Treat, 85 N. 
E. 289, 234 Ill. 552; Harris v. Troup, 
8 Paige (N.Y.) 423. (2) Common 
honesty and fair dealing require the 
notice. Douglas v. Hanbury, 104 P. 
1110, 56 Wash. 638, 134 Am.S.R. 1096. 
(3) The requirement of notice to for- 
feit after receipt of overdue payments 
without objection is based on the 
equitable consideration that the ven- 
dor by his conduct has led the pur- 
chaser into the belief that he will 
continue to waive strict performance, 
Brown v. Chowchilla Land Co., 210 P. 
424, 59 Cal.App. 164. (4) The doc- 
trine of equitable estoppel is involved. 
Brown v. Chowchilla Land Co., su- 
pra. (5) Equity and fair dealing fur- 
nish a sufficient reason for the exist- 
ence of the rule. Ball v. Belden, 126 
S.W. 20, 59 Tex.Civ.App. 29. 


[e] Limitations of rule.—Where 
there is no opportunity to give notice, 
as where the purchaser’s heirs have 
removed to another state, the giving 
of notice igs excused. Thompson v. 
Robinson, 54 S.W. 243, 9$ Tex. 165, 77 
Am.S.R. 848. 


2. Hopp v. Bergdoll, 131 A. 698, 
285! Pa. “1/1/25 


3. Brown v. Chowchilla Land Co., 
210 P. 424, 59 Cal.App. 164. 


[a] Reason for rule.—The reason 
for the requirement of notice after 
waiver does not exist. Brown v. 
Chowchilla Land Co., 210 P. 424, 59 
Cal.App. 164. 


4 Ala.—Bay Minette Land Co. v. 
Stapleton, 139 So. 342, 224 Ala. 175. 


Cal.—Andrews v. Karl, 183 P. 838, 
42 Cal.App. 513; Burmester y. Horn, 
170 P. 674, 35 Cal.App. 549. 


Idaho.—Seeley v. Security Nat. 
Bank of Fairfield, 235 P. 976, 40 Idaho 
574; Berding v. Northwestern Securi- 
ties Co., 211 P. 62, 36 Idaho 384; Sul- 
et v. Burcaw, 208 P. 841, 35 Idaho 

DD. 
68 N.W. 


Iowa.—Gaughen y. Kerr, 


694, 99 Iowa 214. 

Mich.—Malys v. W. C. Hood Realty 
Corporation, 200 N.W. 943, 229 Mich. 
110, 112 [quot Cyc]; Zadigian y. Gard, 
193 N.W. 783, 223 Mich. 147; Letinsky 
v. Smith, 190 N.W. 229, 220 Mich. 465: 
Waller vy. Lieberman, 183 N.W. 235, 
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sion for performance.§ 


[§ 360] (b) Requisites and Sufficiency’—aa. In 
The notice required when by the terms of 
the contract the vendor is given the option to re- 


General. 


VENDOR AND PURCHASER 


’ ae 
: aa 
. 


[§§ 359-360 


purchaser in performance’ must be a reasonable 


one.® 


seind or forfeit the contract on default of the 


239, 214 Mich. 428 [quot Cye]. 


Minn.—Walsh y. Selover, Bates & 
Co. 117 NeW...°499)) 105 Winn. 2:82; 
mingue pv. Pateh, 101, Naw. 792), 193 
Minn. 437; Scheerschmidt vy. Smith, 
77 N.W. 34, 74 Minn. 224; Quinn v. 
Olson, 26 N.W. 230, 34 Minn. 422. 

N.Y.—Murray v. Harbor, etc., Bldg., 
ete., Assoc., 86 N.Y.S. 799, 91 Apnv.Div. 
OOte Latte Wie INE 1191; 1842 NIYe 5967: 


Okl.—Moore v. Kelly, 157 P. 81, 57 
Okl. 348. 


Or.—Maffet v. Oregon, ete., R. Co., 
80 PB. 489, 46 Or. 448. 


S.D.—J. I. Case Threshing Mach. 
Co. v. Farnsworth, 134 N.W. 819, 28 
S.D. 432; Keator v. Ferguson, 107 N. 
W. 678, 20 S.D. 478, 129 Am.S.R. 947. 


Tex.—Albright v. Hoyt, (Civ.App.) 
57 S.W.(2d) 342; Dillingham v. Kerr, 
(Civ.App.) 139 S.W. 911; Erwin. v. 
es: 79 S.W. 61, 34 Tex.Civ.App. 
78. ; 

Utah.—McBride vy. Stewart, 249 P. 
114, 68 Utah 12, 17, 48 A.L.R. 267 
{quot Cyc]. 


Wash.—Shaw v. Morrison, 260 P. 
666, 145 Wash. 420; Staten v. Rail- 
way Land & Improvement Co., 223 P. 
330, 128 Wash. 476; Walker v. Mc- 
Murchie, 112 P. 500, 61 Wash. 489; 
Garvey v. Barkley, 104 P. 1108, 56 
Wash, 24. 

[a] Effect of failure to allow rea- 
sonable time.—Under a contract for 
the sale of land, providing for for- 
feiture on default of a _ condition, 
where a vendor, after a waiver of the 
time essence clause, attempts to de- 
elare a forfeiture without affording a 
reasonable time after notice, courts 
of equity will assume jurisdiction 
and determine what is due and what 
is a reasonable time. Mitchell v. 
Mughes, 157 BP. 965, 80 Or. 574. 


5. Ariz.—Bennie v. Becker-Franz 
Co., 149 PP. 749; 17 Ariz: 198; Bennie 
v. Becker-Franz Co., 134 P. 280, 14 
Ariz. 580. 

Ill.—Smith v. Treat, 85 N.E. 289, 
234 Ill. 552. 

Minn.—Quinn v. Olson, 26 N.W. 230, 
34 Minn. 422. 

Or.—Cornely v. Campbell, 186 P. 
563, 187 P. 1103,-95 Or. 345; Mitchell 
v. Hughes, 157 P. 965, 80 Or. 574. 

Tex.—West Lumber Co. v. Hender- 
son, (Civ.App.) 238 S.W. 710 [mod on 
other grounds (Commn.App.) 252 S. 
W. 1044]. 

Wash.—Great Western Inv. Co, v. 
Anderson, 297 P. 1087, 162 Wash. 58. 

6. Effect of nonpayment, as to 
executory contract for sale of land, 
of recording or conveyance tax on no- 
tice of forfeiture or rescission see 
Taxation § 2299. 


7. See supra § 358. 
8. Fears v. Merrill, 9 Ark. 559, 50 
Am.D. 226; Norris v. Elkenberry, 137 


So. 128, 108 Fla. 104; Realty Securi- 
ties Corporation y. Johnson, 111 So. 
532, 93 Fla. 46; Forssell v. Carter, 62 
So. 926, 65 Fla. 512; Epplett v. Km- 
pire Inv.) 'Co..61 948546157005, 99) Or: 
533; Mitchell v. Hughes, 157 P. 965, 
80 Or. 574; Higinbotham v. Frock, 
83 N.W. 536, 48 Or. 129, 120 Am.S.R. 
796; Canon v. Scott, (Tex.Civ.App.) 
230 S.W. 1042 [rev on other grounds 
(Commn.App.) 240 S.W. 304]; Moore 
v. First State Bank of Teague, (Tex. 
Civ.App.) 173 S.W. 231. 


[aj What constitutes reasonable 
notice depends upon circumstances of 
case. Fears v. Merrill, 9 Ark. 559) 
50 Am.D. 226. 

9. Harris v. Seattle Land & Im- 
provement Co., 211 P. 282, 284, 214 P. 
1066, 122 Wash. 323 [cit Cyc]. 

1¢6. Ariz.—Armstrong v. Irwin, 221 
Pr 222, 26 Ariz, 32) Avie. Rn 609: 


Ind.—Case v. Wolcott, 33 Ind. 5. 


Minn.—True v. Northern Pac. Ry. 
Co., 147 N.W. 948, 126 Minn. 72 (Wash- 
ington contract); Johnson y. Eklund, 
75 N.W. 14, 72 Minn. 195. 


Alta.—Great West Lumber Co. v. 
Wilkins, 1 Alta.L. 155. 


B.C.—Mills v. Marriott, 17 B.C. 171, 
3 Dom.L.R. 266, 20 West.L.R. 917; 
Brown v. Roberts, 17 B.C. 16, 2 Dom. 
L.R. 523. 

Man.—Massey v. Walker, 23 Man. 
563; Fox v. Reid, 23 Man. 152; Perks 
Vv. Seott, 21° Man. 570; Le Neveu’ v. 
McQuarrie, 21 Man. 399; Paget v. 
Bennetto, 17 Man. 356. 


Sask.—Enkema v. Cherry, 5 Sask. 
iL. 6); | March~-v.,) Banton, «5 Sask L. 
42, 45 Can.S.C. 338; Timmins v. Smith, 
3 Sask.L. 264; Dobson v. Doumani, 2 
Sask.L. 190; Steele v. McCarthy, 1 
Sask.L. 317. 

[a] Clause containing blank as to 
the address to which the notice should 
be sent must be disregarded. Bark- 
Fong v. Cooper, 49 Can.8.C. 14, 22 [rev 
18 B.C. 271] (per Duff, J.); Burley v. 
Knappen, 20 Man. 154. 


{b] Contract requirement (1) that 
notice intimate an intention to ter- 
minate the contract requires an ex- 
pression of a present intention to ter- 
minate the contract (Timmins  v. 
Smith, 3 Sask.L. 264), (2) not an in- 
timation that, unless payment is 
made by a specified day, the vendor 
will cancel the contract (Timmins v. 
Smith, supra). (3) However, a con- 
tract requirement that the notice be 
mailed in a registered letter does not 
make such _ registration essential, 
where the vendee admits receipt of it. 
Timmins v. Smith, supra. (4) A pro- 
vision that notice of forfeiture should 
be sufficient if mailed to the last 
known post-office address has been 
held for the mutual benefit of both 
parties (Alper v. Oakman, 245 N.W. 
504; 260 Mich. 499), (5) since a vendor 
might have difficulty in ascertaining 
the address of the vendee (Alper v. 
Oakman, supra), (6) and the vendee is 
protected by the knowledge that his 
rights may not be terminated without 
receipt by him of such notice (Alper 
v. Oakman, supra). 


{c] Excuse.—The vendor is not 
precluded from recovering land be- 
cause not filing declaration of for- 
feiture specified in the _ contract, 
where the contract independently pro- 
vided for rescission on failure to pay 
the balance due. Haugen v. Johnson, 
(Civ.App.) 282 S.W. 1115 [error dism 
283 S.W. 480, 115 Tex. 489]. 


[d] Notice held  sufficient.—(1) 
Generally. True v. Northern Pac. Ry. 
Co., 147 N.W. 948, 126 Minn. 72; Bed- 
telyon v. Otis Orchards C»., 179 P. 
96, 106 Wash. 151. (2) A vendor of 
land, by notifying the holder of a con- 
tract in writing by mail at his post- 
office address that his rights under 
the contract were terminated, and 
that all payments were forfeited, on 


No particular form of notice is necessary,°® 
unless prescribed by the contract,?® or by some stat- 
utory provision. 


However, the notice should be 


account of default in payment of in- 
terest, complied with the contract. 
Los Molinos Land Co. v. MacKay, 165 
P1926, 175) Cal. 305. 


[e] Notice held insufficient.—(1) 
Generally. Mills v. Marriott, 17 B.C. 
171, 3 Dom.L.R. 266. (2) A notice by 
a vendor of land, while the purchaser 
was in default in respect of some of 
the payments stipulated for, that, un- 
less immediate payment is made, 
“proceedings of foreclosure will fol- 
low” is not a sufficient notice of in- 
tended cancellation under a contract 
providing for a notice of intended 
cancellation and for forfeiture in thir- 
ty days thereafter. Brown v. Roberts, 
17 BG. 16,2. Dom.L.R.523.. (3) A no- 
tice is insufficient to cancel a contract 
for the sale of land which, contrary 
to the terms of the agreement, de- 
mands compound interest, and the 
payment of the balance due within 
thirty days from the date of the no- 
tice and not from the time of its serv- 
ice as required by the contract, where 
service was not effected until the 
thirty-day period had about expired. 
Brown: v. Roberts, supra. (4) A pur- 
chaser’s application for title abstract 
to abstract division of the vondor’s 
agent has been held not notice of 
change of address which would re- 
quire the vendors to send a forfei- 
ture declaration to the new address. 
Alper vy. Oakman, 245 N.W. 504, 260 
Mich. 499, 

[f] Personal service is not requir- 
ed, in the absence of a specific require- 
ment to that effect. Johnson v. 
Crouch, 156 N.E. 754, 325 Ill. 559. 


[g] Return of notice.—When for- 
feiture notices mailed to an address 
given to the vendors by the purchas- 
er’s assignee were returned undeliv- 
ered, the vendors have been held en- 
titled to assume that the assignee had 
removed and abandoned his rights un- 
der a land contract. Alper v. Oak- 
man, 245 N.W. 504, 260 Mich. 499. 


{h] Statutory notice (1) prescrib- 
ed by contract for the sale of real and 
personal property to terminate the 
purchaser’s rights on his default ter- 
minated such rights. Robitshek Inv. 
Co. v. Wick, 213 N.W. 551, 171 Minn. 
127. (2) Notice of cancellation of 
the purchaser’s rights signed by at- 
torney in fact of the vendor’s as- 
signee, in behalf of the assignee, is 
Sufficient. Robitshek Inv. Co. vy. 
Wick, Supra. 

[i] Street address alone to which 
notice of cancellation of land contract 
is required by the contract to be sent - 
is equivalent to no address. Clayton - 
v. Fletcher Savings & Trust Co., 155 
N.E. 539, 89 Ind.App. 431. 


{i] Substantial compliance with 
contract required is sufficient. Dob- 
son v. Doumani, 2 Sask.L. 190. 


11. See statutory provisions; 
cases infra this note. 


[a] In Iowa (1) since service of 
original notices may be by delivering 
a copy of the notice (see Process § 
78), (2) and Code (1924) § 12391 pro- 
vides that notice of forfeiture shall 
be served in the same manner as pro- 
vided for service of original notices, 
service of a copy of the notice of for- 
feiture does not invalidate the notice 
(Cassady v. Mott, 212 N.W. 332, 203 
Iowa 17). (8) In view of Code (1924) 
§ 10922, giving an attorney the power 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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clear,'? unambiguous,'* and convey an unmistakable 
purpose to rescind or forfeit the contract.1* If time 
is not of the essence of the contract,t® or by the 


to execute a bond, or other written 
instrument, necessary and proper for 
the prosecution of an action or pro- 
ceeding, the vendors’ notice of forfei- 
ture of sale contract may be signed 
by their attorney for them. Cassa- 
day v. Mott, supra. (4) The vendor’s 
notice of forfeiture, under Code (1924) 
§§ 12389, 12390, of a contract for the 
sale of a farm, for failure of the pur- 
chaser’s assignee to comply with its 
terms, sufficiently described the land 
where the description was substan- 
tially the same as in the contract, 
and there was no claim that the land 
was not correctly described therein. 
Hamaker v. Johnson, 202 N.W. 10, 199 
Iowa 1298. (5) Supplement, of 1913, 
to Code (1897) § 4299, so far as pro- 
viding that the notice must contain a 
declaration of the reason for the re- 
scission, is sufficiently complied with 
by a notice that rescission will be 
made unless delinquent payments of 
interest are made. Gibson y. Thode, 
228 N.W. 91, 209 Iowa 368. (6) How- 
ever, it is not sufficient to give a 
sweeping notice that agreements and 
stipulations of the contract have not 
been complied with (Gibson v. Thode, 
supra), (7) since the purpose of the 
notice is to advise the vendee what 
he must do to avoid the rescission 
(Gibson v. Thode, supra). (8) A ven- 
dor’s notice of forfeiture, which de- 
clared an intention to forfeit a con- 
tract, and the reasons therefor, was 
sufficient, although no forfeiture was 
expressly declared. Gaston v. Horn, 
138 N.W. 925, 158 Iowa 674. (9) That 
the vendors ask for something in the 
notice of forfeiture to which they are 
not entitled will not defeat the rescis- 
sion. Gibson v. Thode, supra. (10) 
Code §§ 4299, 4300, prescribing certain 
procedure in declaring a forfeiture, 
and giving the vendee thirty days to 
perform: conditions, must be complied 
with. Rea v. Ferguson, 102 N.W. 778, 
126 Iowa 704. (11) The vendor’s no- 
tice under Code (1897) §§ 4299, 4300, 
to forfeit a contract for the sale of 
land is ineffectual, it misdescribing 
the land as to the part of the section 
in which it was located. Liewen v. 
Blau, 168 N.W. 811, 184-Iowa 327. (12) 
A notice given by the vendor of prem- 
ises to a purchaser in possession to 
quit possession within thirty days is 
not sufficient as the notice, required 
by Code, §§ 4299, 4300, of the vendor’s 
purpose to declare a forfeiture of the 
contract. Fowler v. Dieleman, 185 N. 
W. 79, 192 Iowa 563. 


[b] In Minnesota (1) while a no- 
tice may comply with the statutory 
requirement without designating the 
particular tract of land intended 
(Wolke v. Chas. A. Watts & Co., 101 
N.W. 76, 125 Iowa 321 [construing 
Minnesota statute]), (2) if it in fact 
describes an entirely different tract, 
it is not sufficient (Wolke v. Charles 
A. Watts & Co., supra): (3) Under 
Gen. St. (1913) § 8081, the fact that 
the notice specifies as the date of 
termination a date thirty-two days 
after service of notice does not cre- 
ate an ambiguity so as to vitiate the 
notice. First Nat. Bank v. Coon, 173 
N.W. 431, 143 Minn. 262. (4) The no- 
tice must be in writing (First Nat. 
Bank v. Coon, supra), (5) but need not 
be signed personally by the vendor 
(First Nat. Bank vy. Coon, supra), (6) 
and it is not necessary that the au- 
thority of his agent or attorney be 
in writing (First Nat. Bank v. Coon, 
supra). 

{e] In North Dakota (1) the time 


specified in a notice for the cancella- 
tion of a land contract fixes the time 
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for its cancellation, subject to the 
requirements of Comp. L. (1913) § 
8120 that time be not less than six 
months. Rourke v. Hoover Grain 
Co., 1838 N.W. 1005, 48 N.D. 247. (2) 
L. (1917) c 151 does not require a 
written notice. Ryan v. Bremseth, 
186 N.W. 818, 48 N.D. 710. 


12. Clayton vy. Fletcher Savings & 
Trust Co., 155 N-E. 539, 89 Ind.App. 
431; Gyro, Inc., v. Wesbrook Lane 


Realty Corporation, 245 N.W. 582, 261 
Mich. 118; Maday v. Roth, 125 N.W. 
13, 160 Mich. 289, 136 Am.S.R. 441; 
Green v. Chandler, 25 Tex. 148. 


fa] Notice held insufficient.—The 
vendor’s notice of intention to cancel 
a contract for the sale of lots has been 
held not sufficiently definite to war- 
rant cancellation. Clayton v. Fletch- 
er Savings & Trust Co., 155 N.EB. 539; 
89 Ind.App. 431. 


13. Laughlin v. North Wisconsin 
Lumber Co., 176 F..772 [aff 193 F. 367, 
113 C.C.A. 291]; Clayton v. Fletcher 
Savings & Trust Co., 155 N.B. 539, 89 
Ind.App. 431; Gyro, Ine. v. Wesbrook 
Lane Realty Corporation, 245 N.W. 
582, 261 Mich. 118; Maday v. Roth, 
125 N.W. 13, 160 Mich. 289, 186 Am. 
S.R. 441. 


14. Cal.—Bozeman v. Curtis, 
P. 870, 108 Cal.App. 648. 


Ind.—Clayton v. Fletcher Savings 
nae ae Co., 155 N.E. 539, 89 Ind.App. 
oli. 


Iowa.—Auxier v. Taylor, 
291, 102 Iowa 673. 


Mich.—Gyro, Inc. vy. Wesbrook Lane 
Realty Corporation, 245 N.W. 582, 261 
Mich.'118; Plas v. Aldrich, 213 N.W. 
80, 238 Mich. 343; Maday v. Roth, 125 
ae 13, 160 Mich. -289, 186 Am.S.R. 


N.J.—Patterson v. J. D. Loiseaux 
Lumber Co., 114 A. 336, 92 N.J.Eq. 369 
{rev on other grounds 116 A. 697, 93 
N.J.Eq. 446]. 


Tex.—Green v. Chandler, 
148. 


Wash.—Harris v. Seattle Land & 
Improvement Co. 211 P. 282, 214 P. 
1066, 122 Wash. 323. 


[a] Notice held sufficient.—(1) 
Generally. Plas v. Aldrich, 213 N.W. 
80, 288 Mich. 348; Ronezkowski v. 
Jozwiak, 203 N.W. 105, 230 Mich. 327. 
(2) As respects the vendee’s right to 
recover payments, notice of forfeiture 
unless the purchaser made full set- 
tlement within thirty days was held 
not a demand for cash settlement, 
which was not called for by the con- 
tract, and so was not a repudiation of 
the contract, but merely for perform- 
ance ot the contract requiring cash 
payment and execution of mortgages 
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and notes for the balance. Mintle v. 
Sylvester, 211 N.W. 3867, 202 Iowa 
1128. (3) Where the last day fixed 


by a written contract for closing a 
realty sale was September 15, and aft- 
er the purchaser had repeatedly asked 
for an extensicn of a day or so he was 
informed on September 23 that the 
vendor could not let the matter drift, 
but if the purchaser was ready in a 
day or so no advantage would be 
taken of the ‘situation, it was held 
that this was sufficient.notice that, if 
the purchaser did not take title with- 


in that time, the vendor would re- 
gard the contract as abandoned. 
Kitching v. Browne, 197 N.Y.S. 441, 


119 Mise. 513. (4) Where an agree- 
ment to purchase land provided for a 
second payment six months after date, 
plaintiff's inquiries as to whether de- 
fendant would make the payment 
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terms of the contract it is optional with the vendor 
to rescind or forfeit the contract on default,!® or 
where the covenants are mutual, concurrent, and 


when due, and refusal of his request 
to extend the time of payment indefi- 
nitely, was a sufficient notice to de- 
fendant that, on his breach of the 
contract, plaintiff regarded. the inci- 
dent as closed. Charlton v. Sheil, 158 
N.Y.S. 944, (95° Misc..321. 


[b] Notice held insufficient.—(1) 
A notice by a vendor under an execu- 
tory contract of sale of land that he 
elected to ‘rescind’ because of non- 
payment of installments due was held 
not to be construed to mean a ‘“‘tech- 
nical rescission’ as defined by the 
civil code, when considered together 
with correspondence between the par- 
ties and the contract of sale. Hyman 
v. Harbor View Land Co., 188 P. 828, 
46 Cal.App. 98. (2) Written notice 
that the contract was terminated and 
payments would be held forfeited in, 
accordance with terms of the contract 
could not constitute notice of rescis- 
sion. Bozeman v. Curtis, 291 P. 870, 
108 Cal.App. 648; Auxier v. Taylor, 72 
N.W. 291, 102 Iowa 673; Patterson v. 
J. D. Loiseaux Lumber Co., 114 A. 
336, 92 N.J.Eq. 369 [rev on other 
grounds 116 A. 697, 93 N.J.Eq. 446]. 
(3) A letter to the purchaser that, un- 
less settlement was received by return 
mail, the “contract becomes void,” 
was held not sufficient notice of for- 
feiture to terminate all rights under 
a land contract. Gyro, Inc., v. Wes- 
brook Lane Realty Corporation, 245 
N:W. 582, 261 Mich. 118. (4) A ven- 
dor’s demand for overdue payments 
was held not notice of their intention 
to exercise forfeiture rights. Shaw v. 
Morrison, 260 P. 666, 145 Wash, 420. 
(5) Notice from a vendor to purchas- 
ers under a land contract in default, 
on payments due, “to deliver up pos- 
session of the described premises 
which you now hold of me as my ten- 
ants or pay to me the rent now due 
for said premises, for which you are 
justly indebted to me and which you 
have neglected to pay.” Maday v. 
Roth, 125 N.W. 13, 160 Mich. 289, 136 
Am.S.R. 441. 


15. Ark.—Adams v. Rhodes, 220 S. 
W. 29, 143 Ark. 172; Fears v. Merrill, 
9 Ark. 559,'50 Am.D: 226: 


Iowa.—Presser v. Hildenbrand, 23 
Iowa 483. 


N.J.—Nass v. Munzing, 136 A. 344, 
100 N.J.Eq. 421 [aff 138 A. 922, 101 N. 
J.Eq. 798]. 


N.Y.—Myers v. De Mier, 52 N.Y. 
647; Lojo Realty Co. v. Bstate of 
Isaac G. Johnson, 256.N.Y.S. 105, 235 
App.Div. 68. 


Wash.—Mudgett v. Clay, 31 P. 424, 
5 Wash. 108. 


Eng.—McMurray v. Spicer, L.R. 5 
Eq. 527; Pegg v. Wisden, 16 Beav. 239, 
51 Reprint 770. 

[a] Reasonable time.—(1) What is 
a reasonable time depends on the cir- 
cumstances of each case. Fears v. 
Merrill '9 “Ark: 539550" Ani Dy 42965 
Pegg v. Wisden, 16 Beav. 239, 51 Re- 
print 770. (2) Ten days’ notice of the 
vendor’s intention to forfeit a land 
purchase contract has been held rea- 
sonable. Atchison Sav. Bank v. Rich- 
ards, 289 P..975, 181 Kan. 81. (3) A no- 
tice by defendant of rescission has 
been held insufficient. Tucker v. 
Thraves, 151 P. 598, 50 Okl. 691. 


[b] In M'nnesota Gen. St. (1923) 
§ 9576 requires thirty days’ notice. 
Minnesota Building & Loan Ass’n v. 
Closs, 234 N.W. 872, 182 Minn. 452. 


16. O’Connor vy. Hughes, 29 N.W. 
152, 35 Minn. 446; Higinbotham v. 
rock, 83 P. 536, 48 Or. 229, 120 Am, 
S-R. 796. 
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dependent,'? or the notice is specified in the con- 
tract to such effect,t® the notice should be to the 
effect that the contract will be rescinded or forfeit- 
ed unless the purchaser performs the covenants of 
the contract within a reasonable time therein spec- 
ified. While there is authority that the notice must 
state the amount due,!® in the absence of a specific 
statutory command, a general statement of the de- 
fault is sufficient?® and it is not necessary that the 


amount due be speeified.24 If no 


have been made and are past due, the notice need 
not fix a time for paying such payments.”* 
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payments at all 


ineffective.** 
Where 


time is of the essence of the contract, no notice 


other than acts of the vendor showing an unmistak- 
able intent to rescind or forfeit the contract is nec- 
essary,?* such as a sale of the land to a third person 


after default by the purchaser,’* 


possession in the vendor’s action of forcible entry 


[a] Notice held sufficient.—Sub- 
division Realty Co. v. Woulfe, 135 So. 
71, 17 La.App. 446. 

[b] VWendee unable to perform.—A 
vendee could not complain because a 
vendor gave notice of rescission on 
January 27, and commenced action 
therefor on February 4, where he fail- 
ed to show at the trial his ability to 
make the payments required under 
the contract. Barrows v. Harter, 130 
P. 1050, 165 Cal. 45. 

17. Williams v. Renza, 4 Alaska 
154; Kessler v. Pruitt, 93 P. 965, 14 
Idaho 175; Frink v. Thomas, 25 P. 717, 
20 Or. 265, 12 L.R.A. 239. 


18. Finch v. Sprague, 
117 Wash. 650; Banton v. 
Sask.L. 42, 45 Can.S.C. 338. 
[a] Notice insufficient.—The ven- 
dor’s letter to the purchaser has been 
held not a notice, in conformity with 
the contract, of an intention to de- 
‘clare it forfeited, but an absolute ab- 
rogation of the contract. Finch vy. 
Sprague, 202 P. 257, 117 Wash. 650. 

19. . Sliwinski v. Gootstein, 208 N. 
W. 47, 234 Mich. 74. 

fa] In North Dakota, under Comp. 
L. (1913) § 8122, the purchaser must 
be notified of the amount due on the 
contract. Vail v. Evesmith, 241 N.W. 
719, 62 N.D. 99. 


20. Hage v. Benner, 
111 Minn. 365. 

21. Wage y. Benner, supra. 

[a] Reason for rule.—The pur- 
chaser is presumed to know the terms 
of his contract, and when, by notice, 
he is informed of a default in pay- 
ment, all information necessary to en- 
able him to act is thereby communi- 
cated. Hage vy. Benner, 127 N.W. 3, 
111 Minn. 365. 

[b] Excess amount demanded.— 
That notice of forfeiture called for 
too large an amount, is immaterial 
because the purchaser who was in de- 
fault might have avoided the forfei- 
ture by tendering the amount due un- 
der the contract, regardless of the 
amount set forth in the notice. Mon- 
tana Wheat Land Co. v. Northern Pac. 
Ry. Co., 139 N.H. 876, 308 Ill. 620 [aff 
225 I11.App. 364]; Gaston v. Horn, 
138 N.W. 925, 158 Iowa 674. 


202 Pico, 
March, 5 


127 N.W. 38, 


22. Smilay v. Marr, 226 N.W. 823, 
248 Mich. 139. 

23. Warren vy. Richmond, 53 Ill. 
52; Chrisman’ v. Miller, 21 Ill) 227; 


Moran & Co. v. Palmer, 79 P. 476, 3 
Wash. 684. 

24. Bostwick v. Hess, 80 Til. 138; 
Warren v. Richmond, 53 III. 52; 
Chrisman v, Miller, 21 Ill. 227; Mason 
v. Strickland, 103 N.W. 458, 73 Neb. 
783; Moran & Co. v. Palmer, 79 P. 476, 
36 Wash. 684. 


tract Has Been 


the demand for 


25. 
128. 

Demand for possession in vendor’s 
action of forcible entry and detainer 
see infra § 1324. 

26. Armstrong v. Irwin, 
222, 26 Ariz. 1, 32 A.L.R. 609. 


Action by vendor for purchase mon- 
ey see infra §§ 1316-1356. 


27. Gaston v. Horn, 138 N.W. 925, 
158 Iowa 674. 


28. Eckhause v. Berwyn Estates, 
146 A. 65, 104 N.J.Eq. 416 [aff 148 A. 
917, 106 N.J.Eq. 276 (reopening decree 
den 51” A. 371,, 106) N.J-Ea. 9485) 15 
Mendel v. Berwyn states, 149 A.,893, 
894, 106 N.J.Eq. 275. 

29. Huffine v. Lincoln, 287 P. 629, 
87 Mont. 267. 


30. See statutory provisions; 
case infra this note. 


[a] In Iowa, in view of Code 
(1924) § 12390, a mistake in stating 
the amount of land is fatal to the 
forfeiture. Montgomery v. Beller, 222 
N.W. 846, 207 Iowa 278. 


31. Seglin v. Lemein, 166 N.E. 56, 
334 Ill. 566. 


32. Getty v. Peters, 46 N.W. 1036, 
82 Mich. 661; 10 L.R.A. 465; Higin- 
botham v. Frock, 83 P. 536, 48 Or. 129, 
120 Am.S.R. 796; Lillis v. Steinbach, 
99 P. 22, 51 Wash. 402. 


33. See supra § 358. 


34. Cal.—Palmer v: McArthur, 278 
P. 1049, 99 Cal.App. 510; Adams & 
McKee Land Co. v. Dugan, 228 P. 681, 
68 Cal.App. 226. 


Idaho.—Seeley v. Security Nat. 
Bank of Fairfield, 235 P. 976, 40 Idaho 
574; Sullivan v. Burcaw, 208 P. 841, 
35 Idaho 755. 


Ill—Foreman Trust & Savings 
Bank v. Bartlett, 154 N.E. 904, 324 Ill. 
238; Compton v. Weber, 129 N.E. 764, 
296 Ill. 412; Eaton v. Schneider. 57 N. 
EK. 421, 185 Ill. 508; Watson v. White, 
38) NiBx 612? £52 Dl. 364." young vy; 
Walsh, 3 N.E. 512, 115 Ill. 264; Thayer 
v. Wilmington Star Min. Co., 105 I11. 
540; Barlow v. McDowell, 118 Ill.App. 
apes Vider v. Ferguson, 88 I1l.App. 


Thiry v. Edson, 129 I1l.App. 


221 P. 


and 


Ind.—Baker v. Eades, 169 N.E. 686, 
90 Ind.App. 641. 

Mich.—Malys v. W. C. Hood Realty 
Corporation, 200 N.W. 9438, 944, 229 
Mich. 110 [quot Cyc]. 

Minn.—Cummings v. Rogers, 30 N. 
W. 892, 36 Minn. 317. 

N.J.—-Lyons v. Pyatt, 26 A. 334, 51 
N.J.Eq. 60. 

N.C.—Falls 
aehile 

Or.—Ewing v. Ryan, 231 P. 981, 113 


v. Carpenter, 21 N.C. 


provided one is a proper notice.” 
require the notice accurately to describe the real 
estate covered thereby, a failure to do so is fatal.°° 
A notice of forfeiture, not received by the purchaser 
until after the date specified for performance, is 
Notice given by the vendor at a time 
when he has no right to rescind is not sufficient.®? 


[§ 361] bb. Where Strict Compliance with Con- 


and detainer,?® filing complaint in action for recoy- 
ery of purchase money,?® or a cross petition for 
cancellation of the contract.?* 
been intended as such notice at the time it was giv- 
The number of notices given is immaterial, 


The notice must have 


Where statutes 


Waived. The notice required for 


rescission or forfeiture of the contract and pay- 
ments after a waiver of strict performance®? must 
be reasonable,?* and distinet,?®> and must permit 


Or. 225; Hawkins v. Rodgers, 179 P. 
563, 905, 91 Or. 483; Gray v. Pelton, 
135 P. 755. 67 Or. 239; Miles v. Hem- 


enway, 117 P. 273, 111 P. 696, 59 Or. * 


318; Graham v. Merchant, 72 P. 1088, 
43 Or. 294. 


Pa.—Hopp v. Bergdoll, 131 A. 698, 
285 Pa. 112; Kuhn v. Skelley, 25 Pa. 
ay tence Kunkel v. Roberts, 33 Pa. 

‘on . 


Wash.—Cameron vy. Purbaugh, 227 
P. 858, 130 Wash. 440. 


[a] Notice of intention to enforce 
contract by foreclosure proceedings is 
not notice of intention to forfeit con- 
tract for nonpayment of installments. 
Hill v. James, (Tex.Civ.App.) 7 S.W. 
(2d) 910. 


{b] In Iowa the notice required by 
Code (1924) § 12394 is necessary, even 
though the contract provision that 
time is of the essence has been waiv- 
ed. Mintle v. Sylvester, 211 N.W. 367, 
202 Iowa 1128. 


[c] Notice held unreasonable.—(1) 
Three days. Kunkel vy. Roberts, 33 Pa. 
Co. 651. (2) Sudden demand for im- 
mediate performance by the vendor 
after extension of agreement, indefi- 
nitely held unreasonable, and three 
weeks allowed the vendee to perform 
held insufficient. Hopp. v. Bergdoll, 
131 A. 698, 285 Pa, 112. 


[d] Waiver of right to object.— 
(1) The vendees complying with no- 
tice of forfeiture of contract for fail- 
ure to make payments by admitting 
reasonableness of notice and entering 
into a new agreement under which 
they remained in possession as ten- 
ants, waived the right to assert fail- 
ure of notice to give a reasonable 
time to perform. Cameron v. Pur- 
baugh, 227 P. 858, 180 Wash. 440. (2) 
The vendees named in a contract could 
not complain of a defect, if any, in 
forfeiture, where the vendees peace- 
ably delivered possession to the ven- 
dor. State Bank of Sevier v. Ameri- 
can Cement & Plaster Co. (Utah) 10 
P.(2d) 1065. 


fe] Notice held sufficient.—Any 
further notice after waiver by the 
vendor that the vendor was required 
to give the purchaser before enforc- 
ing the forfeiture clause of the con- 
tract, because of the fact that, when 
the purchaser wrote that she would 
be unable to make her next install- 
ment payment, the vendor wrote that 
he would let the matter stand awhile, 
was satisfied by the vendor, after fur- 
ther defaults, writing that, if she 
could not make further payments, he 
would sell the property, and save for 
her what he could over and above the 
amount due him. Anderson vy. Hurl- 
bert, 219 P. 1092, 109°Or: 284. 


35. Reddin’s Heirs v. Smith, 65 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the purchaser a reasonable time thereafter to per- 
While-it has been said that the notice re- 
quired to reinstate the right of rescission or for- 
feiture after waiver must be definite*? and spe- 
cific,?® such notice need not always be definite and 
specifie,®® it being sufficient that it may be inferred 
from the conduct of the vendor and vendee in their 
dealings with each other that they understood that 
the right of rescission or forfeiture was to be re- 
The notice must contain ‘a demand for 


form.?® 


stored.*° 


Tex. 26; Dillingham v. Kerr, (Tex: 
Civ.App.) 139 S.W. 911; Erwin v. Dan- 
iels, 79 S.W. 61, 34 Tex.Civ.App. 378; 
Walker v. MceMurchie, 112 P. 500, 61 
Wash. 489. 


36. Ariz.—Tolmachoff v. Eshbaugh, 
18 P.(2d) 256; Pima Farms Co. v. 
Fowler, 258 P. 256, 32 Ariz. 331; Stark 
v. Norton, 211 P. 66, 24 Ariz. 454. 


Cal.—City of Los Angeles v. Krutz, 
149" P5307 170) Calee44en Christin Vv. 
Story, 6 P.(2d) 301, 119 Cal.App. 310; 
Adams & McKee Land Co. v. Dugan, 
228 P. 681, 68 Cal.App. 226; Bishop v. 
Barndt, 184 P. 901, 43 Cal.App. 149. 

Idaho.—Kessler v. Pruitt, 93 P. 965, 
14 Idaho 175. 


Kan.—Luther vy. 
523, 110 Kan. 478. 

Mich.—Wisper Vv. Dix-Ferndale 
Land Co., 216 N.W. 3938, 394, 241 Mich. 
91 [cit Cyc]; Sliwinski v. Gootstein, 
208 N.W. 47, 234 Mich. 74; Fry v. Mil- 
ler, 190 N.W. 228, 220 Mich. 463, 464 
[cit Cyc]; Waller v. Lieberman, 183 
N.W. 235, 214 Mich. 428. 

Minn.—Mo vy. Bettner, 70 N.W. 1076, 
68 Minn. 179; O’Connor y. Hughes, 29 
N.W. 152, 35 Minn. 446. 

Mo.—Price v. Rausche, 186 S.W. 
968; Gray v. Gurley, 159 S.W. 1076, 
252 Mo. 410. 

N,Y.—Cythe v. La Fontain, 51 Barb. 
186; Glaser v. Eisen Realty Co., 187 
INDY Sanliiile 


Okl.—Simmons y. Harris, 
508, 108 Okl. 189. 


S.D.—Speer vy. Phillips, 
722, 24 S.D. 257 


Tex.—Reddin’s Heirs v. Smith, 65 
Tex. 26; Lynch Davidson & Co. v. 
Hudson, (Civ.App.) 15 S.W.(2d) 203; 
Hill v. James, (Civ.App.) 7 S.W.(2d) 
910; Buck v. De Shazo, (Civ.App.) 5 
S.W.(2d) 878. 


Wash.—Reinertson v. Grant, 249 P. 
493, 140 Wash. 372; Wadham v. Mc- 
Vicar, 197 P. 616, 115 Wash. 503; Mc- 


Hekking, 204 P. 


235. P. 


123 N.W. 


Guire v. Morford, 194 P. 783, 113 
Wash. 540. 
[a] Notice held sufficient.—Drips 


Vere VEOORG;— ALO aslo met 19 Gal, 249): 
Bishop v. Barndt, 184 P. 901, 43 Cal. 
App. 149. 

[b] Notice held insufficient.—No- 
tice of forfeiture served after a three- 
year default in the making of month- 
ly payments under a land contract, 
which allowed no time within which 
to make payments in arrears before 
it became effective, is invalid to ef- 
fect the purpose intended. Malys v. 
W. C. Hood Realty Corporation, 200 
N.W. 9438, 229 Mich. 110. 


[ec] Reasonableness (1) of time al- 


lowed depends on the circumstances’ 


of the particular case. Palmer v. Mc- 
Arthur, 278 P. 1049, 99 Cal.App. 510; 
Adams & McKee Land Co. v. Dugan, 
228 P. 681, 68 Cal.App. 226; Cythe v. 
La Fontain, 51 Barb. (N.Y.) 186. (2) 
Where a vendor had waived a provi- 
sion of a contract of sale making time 
of the essence, thirty six days’ notice 
to the purchaser, who lived in anoth- 
er state, to pay installments due or 
his rights would be forfeited, was rea- 
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sonal notice.?® 


sonable. Adams & McKee Land Co. 
v. Dugan, supra. (3) Vendor’s forfei- 
ture on ten days’ notice of contract 
covering land on which purchaser had 
made improvements held not so in- 
equitable as to prevent enforcement 
of forfeiture provision. Atchison Sav. 
Panis v. Richards, 289 P. 975, 131 Kan. 


37. Cal.—Christin v. Story, 6 P. 
(2d) 301, 119 Cal.App. 310; Leballis- 
ter v. Morris, 211 P. 851, 59 Cal.App. 
699; Beck v. Swank, 203 P. 1010, 55 
Cal.App. 552; Bishop v. Barndt, 184 
P.. 901, 43 Cal.App. 149; Andrews v. 
Karl, 183 P. 838, 42 Cal.App. 513; La 
Chance v. Brown, 183 P. 216, 41 Cal. 
App. 500. See Spring Estate Co. v. 
Cohen, 204 P. 264, 55 Cal.App. 695 
(recognizing rule). 

Ill.—Davies v. Dayton, 131 N.E. 578, 
/298 Ill. 201; Compton v. Weber, 129 
N.E. 764, 296 Ill. 412; Lang v. Heden- 
berg, 115° NB. 566, 277 Ill. 368. [aff 
198 T1LApp. 460, 470]; Fox v. Grange, 
103. N.E. 576, 261 Ill. 116; Baton 
v. Schneider, 57 N.E. 421, 185 Ill. 508; 
Monson vy. Bragdon, 42 N.E. 383, 159 
Ill. 61; Watson v. White, 38 N.E. 902, 
152 Ill. 364; Barlow v. McDowell, 118 
Ill.App. 506. 


Ind.—Baker v. Eades, 169 N.E. 686, 
90 Ind.App. 641. 


Or.—Ewing v. Ryan, 231 P. 981, 113 
Or. 225; Gray v. Pelton, 135 P. 755, 
67 Or. 239. 

Wash.—Douglas v. Hanbury, 104 P. 
1110, 56 Wash. 68, 134 Am.S.R. 1096. 


[a] Notice held definite.—Christin 
v. Story, 6 P.(2d) 301, 119 Cal.App. 
310; Sleeper v. Bragdon, 88 P. 1036, 
45 Wash. 562. 

{[b] MNotice held not definite.— 
Where the time of payment is extend- 
ed, but not for any specified period, 
the purchaser’s rights are not termi- 
nated by a notice by the vendor of a 
purpose to sell the land to another 
at the first opportunity, where he also 
offers to accept payment if made be- 
fore such sale should be effected. 
Monson v. Bragdon, 42 N.E. 383, 159 
Ill. 61; Watson v. White, 38 N.E. 902, 
152 Ill. 364; Quinn vy. Olson, 26 N.W. 
230, 34 Minn. 422. : 


38. Cal.—Leballister v. Morris, 211 
P. 851, 59 Cal.App. 699; Bishop v. 
Barndt, 184 P. 901, 43 Cal.App. 149; 
Andrews v. Karl, 183° P. 838, 42 Cal. 
App. 513; La Chance v. Brown, 183 P. 
216, 41 Cal.App. 500. 


Uil.— Davies v. Dayton, 131 N.E. 578, 
298 Ill. 201; Compton v. Weber, 129 N. 
E. 764, 296 IH. 412; Lang v. Heden- 
bere pls VN 56639277 111s 368 pate 
198 Ill. App. 460, 470]; Fox v. Grange, 
1038. N.E. 576, 261 Ill. 116; Baton v. 
Schneider, 57 N.E. 421, 185 Ill. 508; 
Monson vy. Bragdon, 42 N.E. 383, 159 
Ill. 61; Watson v. White, 38 N.E. 902, 
152 Ill. 364; Barlow v. McDowell, 118 
IllLApp. 506. 

Ind.—Baker y. Eades, 169 N.E. 686, 
90 Ind.App. 641. 

Or.—Ewing v. Ryan, 231 P. 981, 113 
Or. 225; Gray v. Pelton, 135 P. 745, 67 
Or. 239. 

Wash.—Douglas v. Hanbury, 104 P. 
1110, 56 Wash. 68, 184 Am.S.R. 1096. 
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payment of what is due,*! and must give the infor- 
mation that the vendor will insist on prompt pay- 
ment in the future.*? 
waiver of strict performance, the notice need not 
state that waiver is terminated.?? 
be signed by one of joint vendors.*4 
vendor knows that his written notice has not been 
received, it is only fair that he give the vendee per- 


Where the vendor denies 


The notice may 
Where the 


Where the contract specifies the 


notice to be given in order to effect a rescission or 


[a] Intention to rescind.—The no- 
tice after waiver of strict perform- 
ance by extension of time should 
clearly indicate an intention to re- 
scind. Struble v. Allin, 81 N.W. 164, 
110 Iowa 101. 


[b] Statement in letter, acknowl- 
edging receipt of past-due_ install- 
ment, “Look to the terms of your con- 
tract,” is too cryptic to constitute the 
required notice. Boyd v. Warden, 124 
PetS 4d eel 6 Se Ca ledi5ih, 


[c} Indorsement on the record of a 
bondi for a deed, of which time was 
made of the essence, signed by the 
vendor, declaring the bond null and 
void for default in payment, being a 
mere memorandum not required by 
law, is not a legal notice to the pur- 
chaser of a forfeiture of his rights 
under the bond. Eaton v. Schneider, 
57 N.E. 421, 185 Ill. 508. 


39. Hoppin v, Munsey, 198 P. 398, 
185 Cal. 678; Woodruff v. Gann, 264 
P. 789, 89 Cal.App. 345. 


40. Hoppin v. Munsey, 198 P. 398, 
185 Cal. 678; Woodruff v. Gann, 264 P. 
789, 89 Cal.App. 345; Adams & Mckee 
Land Co. v. Dugan, 228 P. 681, 68 Cal. 
App. 226. 


[a] Notice held sufficient.—(1) 
The vendor’s statement that the de- 
faulting vendee would lose part pay- 
ment unless the balance was paid 
within a day or two was held to re- 
vive the vendor’s right to forfeiture. 
Woodruff v. Gann, 264 P. 789, 89 Cal. 
App. 345. (2) The vendor’s cancella- 
tion of contract because of default in 
payment of purchase-money install- 
ments, more than one year after the 
vendor had notified the purchaser’s 
assignee that payments were delin- 
quent and should be made without 
further delay, was held valid, al- 
though the vendor, before sending 
such notice to the assignee, had waiv- 
ed compliance with the strict per- 
formance clause of the contract by 
acceptance of overdue payments. 
Staten v. Railway Land & Improve- 
ment Co., 223 P. 330, 128 Wash. 476. 


41. Brown v. Chowchilla Land Co., 
210 P. 424, 59 Cal.App. 164; Fry v. 
Miller, 190 N.W. 228, 220 Mich. 463, 
464 [cit Cyc]. 


[a] Excess demand.—Where the 
vendor waived a provision in a con- 
tract making time of the essence, no- 
tice to the purchaser to pay certain 
installments or her rights under the 
contract would be forfeited was not 
rendered ineffective by including 
therein a demand for payment of 
street assessments, where the pur- 
chaser never tendered the amount of 
installments due. Adams & McKee 
Land Co. v. Dugan, 228 P. 681, 68 Cal. 
App. 226. 

42. Brown v. Chowchilla Land Co., 
210 P. 424, 59 Cal.App. 164. 


43. Bledsoe v. Pacific Ready Cut 
Homes, 268 P. 697, 92 Cal.App. 641. 


44. Watkins v. Warren, 10 P.(2d) 
500, 122 Cal.App. 617. 

45. Clayton v. Fletcher Savings & 
ine Co., 155 N.H. 539, 89 Ind.App. 
31. 
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forfciture of the contract, such notice must be given 
after waiver of strict performanee.*® The notice 
affects only payments becoming due thercafter.** 
An agreement by the vendor to extend time of pay- 
ment to a specified date is not sufficient as a notice,*® 
nor is a notice that the vendor did not make the 
contract and would not be bound thereby such no- 
tice.t4? So the commencement of an action for un- 
paid installments is not a sufficient notice.°° 


[§ 362] (c) Who Entitled To Give Notice. The 
notice of rescission or forfeiture of the contract and 
payments! ordinarily must be given by all of joint 
parties interested in the contract.° Where the ven- 
dor has assigned his rights, the assignee must give 
the notice required to terminate the contract.°* 
After waiver of strict performance, the required 
notice must be given by the vendor’s assignee®* or 
transferee.®® 


[§ 363] (d) To Whom Notice Should Be Given. 
Ordinarily notice may be served on the purchaser, 
or those representing him in interest.°° If the con- 
tract,®>7 or a statute,°® specifically provides on whom 
notice is to be served, such provision must be com- 
plied with. While generally notice of rescission must 
be given to all of parties jointly interested in the 
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[$§ 361-364 


contract,°® where one of two copurchasers in an 
executory contract for the sale of land is in posses- 
sion, notice to him by the vendor of an intention to 
declare a rescission is sufficient as against the other 
purchaser ;°° and notice need not be given also to 
the heirs of a deceased purchaser not in possession.®? 
Mere knowledge that another claims some interest in 
the contract of sale does not require the vendor to 
give such claimant notice as required to effectuate 
a forfeiture in regard to such contract. Where 
husband and wife have contracted to purchase prop-~ 
erty, and take a community interest therein, on the 
death of the husband and in the absence of children, 
notice of intention to effectuate a rescission of the 
contract is properly given to the wife.°* After waiv- 
er of strict performance, where the vendor has knowl- 
edge of an assignment of the contract by the purchas- 
er, he need not serve notice of forfeiture on such 
purchaser,®+ and, if he does so, the notice is not 
sufficient to support a rescission or forfeiture of 
the contract.°> Moreover, such notice after waiver 
need not be served on a purchaser from the assignee 
of the purchaser who has not assumed any obliga- 
tions as to the vendor.°®® 


[§ 364] (e) Waiver of Notice. 
may waive the right to a notice,’? 


The purchaser 


The yendee’s. 


46. Silvast v. Asplund, (Mont.) 20 
P.(2d) 631. 

47. Watkins v. Warren, 10 P.(2d) 
500, 122 Cal.App. 617. 


48. Stark v. Norton, 211 P. 66, 24 
Ariz. 454. 
49. Albright v. Hoyt, (Tex.Civ. 


App.) 57 S.W.(2d) 342. 

50. Laffoon v. Collins, 300 P. 808, 
212 Cal. 750. 

51. See supra § 358. 

52. Clayton v. Fletcher Savings & 
Trust Co., 155 N.E. 5389, 89 Ind.App. 
431; Krost v. Moyer, 207 N.W. 311, 166 
Minn. 153. 


[a] Grantees of vendor. — Where 
the vendor in an executory contract 
conveys title to several parties, notice 
by one is of no effect. Krost v. Moy- 
er, 207 N.W. 311, 166 Minn. 1538. 


53. Lynch Davidson & Co. v. Hud- 
son, (Tex.Civ.App.) 15 S:W.(2d) 203. 


54. Baker v. Eades, 169 N.E. 686, 
90 Ind.App. 641. 


55. Zadigian v. Gard, 193 N.W. 783, 
222 Mich. 147. 


56. Murray v. Schlosser, 44 Ill. 14; 
Hage vy. Benner, 127 N.W. 3, 111 Minn. 
365. 

[a] Thus service on the wife of 
the vendee, the latter being out of 
reach, is sufficient. Murray v. Schlos- 
ser, 44 Ill. 14. . 


[b] Notice to tenant of purchas- 
er’s assignee is not sufficient. Lynch 
Davidson & Co. v. Hudson, (Tex.Civ. 
App.) 15 S.W.(2d) 208. 


57. Williams v. Kinney, 6 N.Y.St. 
560, 43 Hun 1 [aff 23 N.H. 1147, 118 
ISENG: EDA le 


fa] Jcint purchasers.—A contract 
requirement that notice of forfeiture 
of contract be given purchasers means 
delivery to each of joint purchasers. 
Bark-Fong v. Cooper, 49 Can.S.C. 14, 
VATE? tsa Cy 2 (CDEP AD UTE, Ji). 


{b] WVendee’s knowledge that no- 
tice has been given to person desig- 
nated in contract is not essential. 
Logan vy. Illinois Rivers Development 
Core ySl Ps! Lash Oy Je peice 30) § Orr, 


110, 570. 


58. See statutory provisions; 
cases infra this note. 


[a] In Minnesota (1) the term 
“assigns,” as used in Gen. St. (1923) 
§ 9576, providing that the notice must 
be served on the purchaser, his per- 
sonal representatives or assigns, in- 
cludes only those who stand in privity 
of estate to the one under or through 
whom they claim (Paschke v. C. W. 
Adams Lumber Co., 211 N.W. 827, 169 
Minn. 445), (2) and not a judgment 
creditor of the purchaser (Paschke 
v. C. W. Adams Lumber Co., supra). 
(3) Under the former enactment of 
Gen. St. (1913) § 8081, a. mortgagee of 
the vendee was within the meaning 
of “assigns,” Stannard v. Marboe, 
198, N.W.;, 127, 159 Minn. 119. (4) 
The recording of a mortgage by the 
vendee in a land contract is construc- 
tive notice to the vendor and, like 
actual knowledge, requires the vendor 
to serve notice of cancellation on such 
mortgagee in order to terminate his 
rights in the interest of the vendee 
under the contract. Stannard v. Mar- 
boe, supra. (5) Where the vendor 
has neither actual nor constructive 


and 


notice of the assignment of the con- | 


tract by the vendee, notice is properly 
served on the vendee named in the 
contract, Hage vy. Benner, 127 N.W. 
3, 111 Minn. 365. 


{[b] In North Dakota (1) under 
Comp. L. (1913) § 8120, providing that 
notice of cancellation must be served 
on the vendee or purchaser or his as- 
signs, where the vendor has knowl- 
edge or notice that the vendee has 
assigned his interest to some other 
person, notice must be served on such 
other person. Raasch v. Goulet, 204 
N.W. 338, 52 N.D. 707; Buller v. Falk, 
171 N.W. 823, 41 N.D. 624. (2) Under 
Rev. Codes (1905) §§ 7494, 7495, pro- 
viding that executory contracts for 
sale of land may be declared for- 
feited, and that written notice be giv- 
en “to the vendee or purchaser, or his 
assigns.’”’ Such written notice should 
be served on all persons known by 
the vendor to have acquired, by pur- 
chase or otherwise, the purchaser’s 


- ’ interest in the property (Williams v. 


Corey, 131 NW. 457, N.D. 509, 
Ann.Cas.1913B 731), (3) the word “as- 
signs” being used in its broad mean- 
ing, and not being restricted to mere 
assignees of the written contract 
(Williams v. Corey, supra). 


59. Clayton v. Fletcher Savings & 
pet Co., 155 N.E. 539, 89 Ind.App. 


Requirement of contract in case of 
joint nurchasers see supra text and 
note 57. 


ie Havens v. Patterson, 43 N.Y. 
61. Havens v. Patterson, supra. 


62. State Bank of Sevier v. Ameri- 
can Cement & Plaster Co., (Utah) 10 
P.(2d) 1065. 


[a] Rule applied.—(1) Even if the 
vendor had knowledge of judgment, 
not final, holding that claimant had 
beneficial interest in land purchase 
contract, the vendor was not obliged 
to give it notice of forfeiture (State 
Bank of Sevier v. American Cement 
& Plaster Co., (Utah) 10 P.(2d) 1065), 
(2) in view of the rule that a vendor 
is not bound by a judgment against 
the vendee in favor of third persons 


(State Bank of Sevier v. American 
Cement & Plaster Co., supra). (3) 
Rule see Judgments § 1438. (4) 


Where the vendor of lots had no con- 
tractual relation with the purchasers’ 
vendee, the latter was not entitled to 
notice of forfeiture of the contract. 
Porter v. Barrett, 206 N.W. 532, 233 
Mich. 373, 42 A.L.R. 1267. 


63. Hughes v. Burton Lumber 
Corp., (Tex.Civ.App.) 188 S.W. 1022. 


64. Drips v. Moore, 176 P. 159, 179 
Cal. 249. 
' 65. Walker v. 
500, 61 Wash. 489. 


66. Bishop v. Barndt, 184 P. 901, 
43 Cal.App. 149. 


67. Realty Securities Corporation 
v. Johnson, 111 So. 532, 585, 93 Fla. 
46 [cit Cyc]; Acosta v. Anderson, 48 
So. 260, 56 Fla. 749; Balesh v. Alcott, 
241 N.W. 216, 257 Mich. 352; Crane v. 


MeMurchie, 112 P. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 364-368] 


refusal. to accept a proffered conveyance, based sole- 
ly on the unmerited ground that the title was not 
good, constitutes a waiver of right to be given no- 
tice.°* So, where the vendee has knowledge of the 
vendor’s attempt to rescind by a sale of the land to 
a third person, and so acts as to acquiesce therein, 
his conduet constitutes a waiver of his right to no- 
tice,®® and his knowledge that the vendor has ob- 
tained possession of the property waives the right 
to other notice.7° The notice required to be given the 
purchaser after a waiver of strict performance may 
be waived by the purchaser,’! and is waived where 
the purchaser refuses to accept a conveyance not 
on the ground of want of notice but on the ground 
that the title is defective when it was in fact un- 
objectionable.*2 


[§ 365] (f) Effect of Notice. Notice of forfei- 
ture of the contract by the vendor after the pur- 
chaser’s default does not constitute either abandon- 
ment of the contract by the vendor*™* or an election 
to rescind.*4 So notice of intention to rescind is 
not a rescission or repudiation of the contract, but 
is a reliance on its terms.7> The notice suspends 
the purchaser’s right to enforce the contract,7® and, 
where the vendor has given the required notice of 
intention to forfeit the contract,’? specifying there- 
in a reasonable time for performance by the pur- 
chaser,‘* the right to forfeit the contraet does not 
exist until the expiration of the specified period.?® 
So, where, by reason of statute,’ the purchaser is 
allowed a specified time after notice by the vendor 
of “his intention to reseind or forfeit the contract 
for performance, such notice by the vendor does 
not effectuate a rescission of the contract until ex- 


O’Reiley, 8 Mich. 312; Cummings v. 
Rogers, 30 N.W. 892, 36 Minn. 317. 306. 


68. Cummings yv. Rogers, supra. 
69. Moran & Co. v. Palmer, 79 P. 85. 
476, 36 Wash. 684. 344, 54 Cal.App. 
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Purchaser see infra § 423. 


Peloian v. Waldman, 
116; 
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piration of the designated period allowed by the 
statute.*° After the vendor’s election to rescind and 
notice of intention, the contract is terminated.*! The 
notice does not constitute an extension of time for 
making future payments.*? Where notice is express- 
ly waived, the fact that a notice has been given spec | 
ifying only certain grounds of forfeiture does not 
prevent reliance on a ground not so specified.8# 


[§ 366] g. Sufficiency of Acts as Rescission or 
Forfeiture’*—(1) In General. It is not necessary 
that the vendor use the word “rescind” in order to 
accomplish rescission or forfeiture of the eontract,®® 
for any appropriate words or acts indicating his in- 
tent to terminate the contract will be taken to amount 
to such rescission.$® 


[§ 367] (2) Sale of Land to Third Person. Ac- 
cording to the weight of authority, where, on default 
in performance of the purchaser,®? or in the absence 
of such default,** the vendor sells the land to a third 
party, this will amount to a rescission of the eon- 
tract of sale, particularly when in addition to the 
sale the vendor notifies the purchaser that he eon- 
siders the contract rescinded.®® However, there is 
authority that a transfer of the land to a third 
party of itself does not constitute rescission.®® So, 
if the conveyanee to a third person is made subject 
to the rights of the original purchaser, such convey- 
ance is not a rescission.®! Where the sale to the 
third person is a mistake, and has been remedied 
by a reconveyance to the vendor, it does not amount 
to a rescission of the contract.®2 


{§ 368] (3) Taking of Possession by Vendor. The 
mere taking possession of the land by the vendor: 


Mutual agreement see supra §§ 299-|S.B. 744, 35 Ga. App. 552. 


Mass.—Young vy. Walker, 113 N.E. 
363, 224 Mass. 491. 


201 P. 1g) en Atkinson v. Scott, 36 Mich. ~ 


Pearson vy. 


70. Welling v. Strickland, 126 N.W. 
471, 161 Mich. 235. 

71. Cummings v. Rogers, 30 N.W. 
$92, 36 Minn. 317; Mitchell vy. Hughes, 
157 -E. 965, 80) .Or: 574. 


72. Cummings v. Rogers, 30 N.W. 
892, 36 Minn. 317; Kemmerer vy. Title 
& Trust Co., 175 P. 865, 868, 90 Or. 137 
[cit Cyc]. 

73. Lake v. Bernstein, (Iowa) 246 
N.W. 790 [superseding op 239 N.W. 
19]. 

74. Lake v. Bernstein, supra. 

75. Heden v. Point Reyes Land 
Co; ALG IP FE4 Ns 5s Sal: Wits 

76. Picard v. Shapero, 239 N.W. 
264, 255 Mich. 699. 

77. See supra § 358. 

78. See supra § 360. 

79. Heden v. Point Reyes Land 
Co:, 196° P: 44, 185 Cal. 121; Shelt v: 
Baker, 137 N.E. 74, 1388 “N.B. 93, 79 
Ind.App. 606. 

80. Hammer v. Woodworth Eleva- 
tor Co., 214 N.W. 251, 55 N.D. 449. 


81. Simpson v. Green, (Tex.Civ. 
App.) 212 S.W. 263 [rev on other 
grounds (Commn.App.) 231 S.W. 
375]. 

82. Lang v. Hedenberg, 115 N.E. 
566, 277 Ill. 368 [aff 198 Ill.App. 460, 
470]. 


83. Welling yv. Strickland, 126 N. 
W. 47%, 161 Mich. 235. 


84. Rescission by: 


Brown, 148 P. 956, 27 Cal.App. 125. 


86. Peloian vy. Waldman, 201 P. 344, 
54 Cal.App. 116; Pearson v. Brown, 
148 P. 956, 27 Cal.App. 125; Younger 
v. Welch’s Ex’x, 22 Tex. 417. 

Mila] “Cancel,” in a letter to plain- 
tiffs, is equivalent to “rescind,” 
amounting to abandonment. Pearson 
v. Brown, 148 P. 956, 27 Cal.App. 125. 

87. Ill.—Whitaker v. Robinson, 65 
Ill. 411. 

Iowa.—First Nat. Bank v. Le Bar- 
ron, 208 N.W. 364, 201 Iowa 853. 


Mich.—Himebaugh v. Chalker, 245 
N.W. 576, 261 Mich. 80. 

N.Y.—Utter v. Stuart, 30 Barb. 20. | 

R.I.—Dooley v. Stillson, 128 A. 217, 
219, 46 R.I. 332, 52 A.L.R. 1505 [cit 
Cyc]. 

Tex.—Younger v. Welch’s Ex’x, 22 
Tex. 417; Albright v. Hoyt, (Civ. 
App.) 57 S.W.(2d) 342; Toler v. King, 
(Civ.App.) 11 S.W.(2d) 360; Head vy. 
Moore, (Civ.App.) 232 S.W. 362. 


{a] Legal and equitable title vests 
in such vendee. Head v. Moore, (Tex. 
Civ.App.) 232 S.W. 362. 

[b] Reason for rule.—Failure of 
consideration. Head v. Moore, (Tex. 
Civ.App.) 232 S.W. 362. 

88. Ariz.—Christy v. 
P. 918, 4 Ariz. 263. 

Cal.—Mitchell v. Aimo, 12 P.(2d) 
1063, 124 Cal.App. 508. 

Ga.—Adams vy. Bridges, 81 S.E. 203, 
141 Ga. 418; Jones v. Clemons, 133 


Arnold, 36 


N.Y.—James y. Burchell, 82 N.Y. 
108 [aff 7 Daly 531]; Smith v. Rogers, 
te 110 [aff 23 N.E. 1146, 118 N.Y. 


89. Christy v. Arnold, 36 P. 918, 
4 Ariz. 263. 


90. Heden v. Point Reyes Land Co., 
196 P. 44, 185 Cal. 121; Parkside Real_ 
LV Oa MacDonald, 137 P. 21, 166 
Cal. 426; Shively v. Semi-Tropic 
Land, etc., Co., 33 P. 848, 99 Cal. 259; 
La Chance v. Brown, 183 P. 216, 41 
Cal.App. 500; Fidelity Lumber Co. v. 
Adams, (Tex.Civ.App.) 230 S.W. 177: 


[a] Lack of intent to rescind pre- 
vents such sale being a rescission. 
Musham v. Musham, 87 Ill. 80; David- 
son v. Keep, 16 N.W. 101, 61 Iowa 218. 


[b] Reason for rule.—The trans- 
fer to a third party does: not neces- 


sarily mean that the vendor has 
placed it out of his power to comply 
with the terms of his contract. 


Shively v. Semi-Tropic Land, ete., Co., 
33 P. 848, 99 Cal. 259; La Chance v.. 
Brown, 183 P. 216, 41 Cal.App. 500. 


91. Heden vy. Point Reyes Land Co., 
196 P. 44, 185 Cal. 121; Nance v. Aven- 
all, 147 P. 583, 26 Cal.App. 551; Gray 
v. Perry, 34 P. 691, 38 P. 1092, 25 Or. i. 


[a] Oral agreement with subse- 
quent purchasers that plaintiffs 
Should have land on performance is 
Sufficient. Nance v. Avenall, 147 P. 
5838, 26 Cal.App. 551. 


92. Claremore Town-Site Co. vy. 
Burke, 155 P. 897, 56 Okl. 169. 
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on default of the purchaser,®* or dispossession by 
the vendor of the purchaser without violating the 
contract,®* or the mere fact that the purchaser aban- 
dons possession and the vendor resumes possession 
without any agreement between them,®® does not 
In a jurisdiction in which 
it is provided by statute that, notwithstanding any 
term or provision to the contrary in any contract or 
‘agreement for the sale of land, all proceedings by a 
vendor for rescission shall be had and taken by pro- 
ceedings in a court of competent jurisdiction, entry 
on the land by a vendor does not terminate the agree- 
So, where there is a dispute as to 
the construction and not the validity of a contract, 
and there is no intention on either side to rescind, 


amount to a rescission. 


ment of sale.?® 


VENDOR AND PURCHASER 


is at an end.?8 


there is no rescission from the vendors’ acts in oust- 


Todd v.. Collier, 53 Ind. 122; 
McClanahan y. Sehon, 215 P. 277, 113 
Kan. 482; Morris v. Derr, 40 P. 908, 
55 Kan. 569; Torgerson v. Trettevik, 
14 Alta.L. 448; Waddell v. Gray- 
Campbell, Ltd., (Sask.) [1929] 2 Dom. 
L.R. 362. See Hill v. Spraid, 2 Alta. 
L. 148, 11 West.L.R. 680 (dictum). 


[a] Reason for rule.—The vendor 
may retake possession as security for 
the unpaid purchase price. Torgerson 

*v. Trettevik, 14 Alta.L. 448; Waddell 
v. Gray-Campbell, Ltd., (Sask.) [1929] 
2 Dom.L.R. 362. See Hill v. Spraid, 2 


93. 


Alta.L. 148, 11 West.L.R. 680 (dic- 
tum). 
94. Batson v. Johnson, 50 So. 348, 


162 Ala. 411, 186 Am.S.R. 50; Donald- 
son’s Adm’r v. Waters’ Adm’r, 35 Ala. 
107. 

[a] Partial ouster and reéntry (1) 
by the vendor, on the vendee’s default, 
is not sufficient. Curry v. Curry, 182 
N.W. 98, 213 Mich. 309. (2) Where 
the vendor, an employee of the pur- 
chaser, who ran a hardware store on 
the first floor and let out rooms to 
tenants on the second floor and stored 
goods on the third floor, entered the 
first floor in the nighttime and barred 
and locked it, there was only a partial 
ouster. Curry v. Curry, supra. 


95. Hart v. Stickney, 41 Wis. 630, 
22 Am.R. 728; Lawton v. Lindsay, 12 
Sask.L. 208. 


[a] Bona fide belief of the vendor 
that the vendee had abandoned _ pos- 
session is sufficient. Lawton v. Lind- 
say, 12 Sask.L. 203. 


96. See statutory provisions; 
ARE infra this note. 


: [a] In Saskatchewan, under Acts 

(1917) ec 31, entry by the vendor on 
the land does not operate to terminate 
the agreement of sale. Smith v. Beitz, 
14 Sask.L. 47. 


97. Leonard v. BON ee 
(Mass.) 412. 


98. Feay v. Decsnib, 15 Serg.&R. 
(Pa.) 227. See Steiner v. Baker, 19 
So. 976, 111 Ill. 374. 

[a] 
fault. — Where, because of an out- 
standing mortgage which prevented 
the vendor giving clear title, the ven- 
dee refuses to perform, and the ven- 
dor discharges the mortgage and, 
without notice to the vendee,, declares 
a, forfeiture and takes, possession, he 
does not thereby rescind the contract. 
Ingersoll Engineering & Constructing 
Co. v. Crocker, 228 F. 844, 148 C.C.A. 
242 [rev 205 F. 99]. 


. 99. Schon v. Lawrence, 242 N.W. 
745, 258; Mich. 543; McBride v. Stew- 
art, 249 P. 114, 68 Utah 12, 48 A.L.R. 
267. 

rT; 


and 


6 Gray 


Collett y. Houston & T. C. R. 


Removal of ground for de-| 


186 S.W. 232. 
Bexell, 195 N.W. 


Co., (Tex.Civ.App.) 


2. Halvorson vy. 
635, 157 Minn. 97. 


3. See cases infra this note. 


[a] Demand for return of. deed, 
which was in the hands of a third 
party, following the purchaser’s de- 
fault, to be delivered on payment of 
the money, together with a notice that 
the deal is off. Mason vy. Strickland, 
103 N.W. 458, 73 Neb. 783 

[b] Encumbrance of property (1) 
following vendee’s default. Scott & 
Carmody vy. Canon, (Tex.Commn.App.) 
240 S.W. 304 [rev (Civ.App.) 230 S.W. 
1042]. (2) Where the vendors, be- 
fore the contracts matured, mortgaged 
the land for a longer term, improperly, 
withdrew the deeds from escrow, and 
claimed a forfeiture, such acts consti- 
tuted a rescission. Gibson v. Rouse, 
142 P. 464, 81 Wash. 102. 


[ec] Eviction of purchaser by third 
person on foreclosure of a mortgage 
given to such person prior to the con- 
tract of sale. Hawkins v. Merritt, 19 
So. 589, 109 Ala. 261. 

[d] Failure of vendor to perfect 
title, after notice, by the vendee, of 
defects. Papeschi v. La Cava, 269 P. 
731, 93. Cal.App. 209. 

[e] Furnishing list of taxable 
property, including land in question. 


Swain v. Baldwin, 19 N.W. 7738, 54 
Mich, 119. 
{f] Long delay prior to notice and 


tender of performance. Ballard v. 
Walker, 3 Johns.Cas. (N.Y.) 60. 

[g] Notice of forfeiture where the 
purchaser has been in default for a 
long period. Plas v. Aldrich, 213 N.W. 
80, 2838 Mich. 348; Lafrance v. Griffin, 
125 N.W. 34, 160 Mich. 236. 

[h] Notice to quit, followed By 
quitting. Dooley v. Stillson, 128 A. 
207, 21946" Rid. So2yroe AUR, 1505. 
[crt Gye. 

{iJ Offer by the vendor to sell 
property to the vendee’s widow, fol- 
lowing default in installments. Green 
vy. Barney, 36 P.' 1026, 102 Cal. xviii. 


{j] Permitting sale of land under 
a previous lien in return for consider- 
ation therefor. Sims v. Boaz, 19 Miss. 


318. 
[k] Possession by lessee’ of the 
vendor. - Kiefer v. Carter Contracting, 


etc., Co., 109 P, 332, 59 Wash, 108. 


[1] Purchase of vendee’s interest. 
—In equity, where the vendee’s in- 
terest has been sold to a third person 
under proceedings by a judgment 
ereditor, and the vendor purchases 
such interest, the contract is to be 
regarded as extinguished, by a sort 
of equitable remitter. Purviance y. 
Lemmon, 16 Serg.&R. (Pa.) 292. 


[m] Restoration of consideration 


ing the tenants of the vendee.®* 
there is a rescission where on default the vendor 
resumes possession and declares that the contract 
Forcible dispossession of the vendee 
by the vendor terminates the contract.®® 
possession by the vendor, followed by a sale to a third 
person, constitutes a rescission.? 
relies on an invalid notice of forfeiture and regains 
possession of the land to the exclusion of the pur- 
chaser, such possession and exclusion amount to a 
repudiation of the contract.” 


[§ 369] (4) Miscellaneous Acts. 
the vendor, not readily susceptible of classification, 
that have been held to constitute* or not to eonsti- 
tute* a rescission or forfeiture of the contract of sale 


[§§ 368-369 


On the other hand, 


So adverse 


Where the vendor 


Various acts by 


paid, coupled with notice that con- 
tract was terminated, following de- 
fault by the purchaser. Henderson yv. 
Hicks, 58 Cal. 364. 

in] Suit for rescission.—La Cueva 
Ranch Co. v. Brewer, 283 F. 963; 
Younger v. Welch’s Ex’ x, 22 Tex 4it: 
Krom y. Kaiser, 8 Alta.L. 287, 21 Dom. 
ER. “7.00, 38 West.L.R. +239; 31 West. 
L.R. 742 [rev 7 Alta.L. 467, 18 Dom. 

R. 226]. 


fo] Suit for possession. — (1) 
Ejectment. Hairston v. Jaudon, 42 
Miss. 380; Johnson y. Berns, 224 P. 
624, 225 P. 727, 111 Or. 165; Howard v. 
Stillwagon, 81 A. 807, 232 Pa. 625;. 
Dooley v. Stillson, 128 A. 217, 219, 46 
Rel 332,752) SAGER. At505 [cit Cyel. 
But see ‘Chicago Boulevard Land Co. 
v. Apartment Gavages, 222 N.W. 697, 
245 Mich. 448 (ejectment or proceed- 
ings for possession are not part of 
forfeiture). (2) Trespass to try title. 
Rockhill Country Club Co. v. Nix, 
(Tex.Civ.App.) 198 S.W. 155. 


[p] Suit to recover consideration, 
after breach of contract. Rowe v. 
Rowe, 5 Ill.App. 331. 


[q] Vendor’s waiver of claim to 
the vendee’s notes for price. Schneid- 
er v. Sehneider;” 93> NOW. -159;- 125 
Iowa 1. 


4 See cases infra this note. 


[a] Action to recover interest on 
deferred payments, due before the ex- 
piration of the time for payment of 
purchase price. Southern Pac. R. Co. 
v. Allen, 44 P. 796, 112 Cal. 455 [error 
dismy1 @S:CRveL8,, 178 US: 4:09)! 48a. 
Ed. 775]. 


[b] Failure of vendor to perform 
agreement to place map, according to 
which the purchase was made, on 
record. Aikman v. Sanborn, 52 P. 729 
[Laff 55 P. 1099, 122 Cal. xviii]. 


[ec] Insistence of forfeiture of 
payments.—Aikman vy. Sanborn, 52 P. 
%29 [aff.55 P. 1099, 122 Cal. xviii]. 


[ad] Forfeiture of contract (1) pur- 
suant to its terms is not a rescission 
(Holland v. Bradley, 12 P.(2da) 1100, 
140 Or. 258), (2) since, under the gen- 
eral rule (see Contracts § 642),: (3) 
a rescission terminates the contract 
by a method not authorized by the 
agreement itself and extinguishes the 
contract despite its provisions con- 
templating a totally different result, 
while a forfeiture declared pursuant 
to the terms of the contract executes 
the. agreement as. effectually as 
performance itself and is an asser- 
tion of a right granted by the con- 
tract (Holland v. Bradley, supra). 


fe] Lease of property subject to 
the contract of sale for a period. be- 
yond the time for delivering posses- 
sion under the contract on refusal of 
the purchaser to perform. unt’ Vs 


For later cases, developments aiid changes in the law see Annotaticns, same title and section number, 


- §§ 369-373] 


will be found in the notes below. 


[§ 370] h. Acceptance of Ineffective Acts of Re- 
Although the act relied on 
by the vendor as effectuating the rescission or for- 
feiture is insufficient for such purpose, if the vendee 
accepts it as such act of rescission, it will be effective 


scission or Forfeiture. 


from the date of acceptance.® 


[§ 371] i. Waiver or Estoppel as .to Right To 
Rescind or Forfeit’—(1) In General. 
clause that time is of the essence is inserted in the 
contract for the benefit of the vendor,’ and its con- 
tinuanee is in no sense essential to the other pro- 


visions of the contract,’ the right 


rescission, not being an absolute right,® may be lost!°® 
The vendor is not estopped by reason 
of acts which do not injure the purchaser or induce 


or waived.11 


a change of position,!? and this 
against third persons.*® 


[§ 372] (2) Fraud as Basis of Rescission or For- 


Opus 53 S.W. 387, 22 Tex.Civ.App. 


{f] Mere institution of suit to re- 
cover rent, and of another action 
against the purchaser’s widow to re- 
cover the land itself, each of which 
actions was successfully defended, 
did not authorize the purchaser or his 
representative to consider the con- 
tract rescinded. Donaldson’s Adm’r 
v. Waters’ Adm’r, 30 Ala. 175. 

Ig] Wotice of forfeiture of con- 
tract.—Francis v. Shrader, 177 P. 168, 
38 Cal.App. 592. 

[h] Notice of forfeiture of pay- 
ments (1) wy vendor (McLain v. 
Smith, 202 N.W. 239, 201 Iowa 89), 
(2) where contract permits such for- 
feiture (Rea v. Security Trust & Sav. 
Bank, (Cal.App.) 19 P.(2d) 267; Coe 
v. Bennett, 266 P. 413, 46 Idaho 62). 


[i] Repudiation of covenants.—A 
-contract for the sale of realty re- 
mained in effect, where the vendor did 
not rescind it nor take steps to put 
the purchasers in default, 
nounced that she would no longer be 
bound by covenants therein. Fogler 
v. Purkiser, (Cal.App.) 16 P.(2d) 305. 

{j] 
ing to mere expression of opinion that 
he considered the agreement forfeited 
is not a declaration of a forfeiture. 


Auxier v. Taylor, 72 N.W. 291, 102 
Iowa 673. 
[k] Suit to recover possession.— 


(1) Where, by the terms of the con- 
tract, the purchaser is not entitled to 
possession. Todd vy. Collier, 53 Ind. 
122. (2) The vendor’s payment of 
taxes, holding notes as security for 
the purchase money. Colonial Hill Co. 
eos 134 S.E. 633, 35 Ga.App. 
698. 

5. Ingersoll Engineering & Con- 
struction Co. v. Crocker, 228 F. 844, 143 
C.C.A. 242 [rev 205 F. 99]. See Jones 
v. Grove, 135 P. 488, 76 Wash. 19 
(without discussing the sufficiency of 
notice of rescission, if the purchaser 
admits rescission in pleading and by 
stipulation in evidence, the court 
must deem the contract rescinded). 


{a] Thus, where the vendor is un- 
able to give clear title by reason of 
an outstanding mortgage and the ven- 
dee refuses payment on Such ground, 
if the vendor discharges such mort- 
gage and, without notice to the ven- 
dee, declares a forfeiture and takes 
possession, and the vendee thereupon 
sues for damages because the vendor 
had no--marketable title to convey, 
this constitutes an acceptance of the 
tendered forfeiture, which forfeiture 


but an-} 


Statement by vendor amount- 
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feiture—(a) Affirmance or Ratification. 
dor has merely an election to reseind for fraud or 
misrepresentation of the purchaser,'t he loses his 
right to rescind on such ground if he ratifies or 
affirms the contract either expressly or impledly.'? 
A suit for deceit is such affirmance as will bar re- 
So, where he recognizes the contract 
as binding after knowledge of the fraud, he affirms 
Again, where he accepts a benefit 
received under the contract, with full knowledge of 
the fraud,'® he loses his right of rescission. 


[§ 373] (b) Delay in Rescinding or Forfeiting. 
Since it is necessary that the right to rescind for 
fraud or misrepresentation shall be exercised with- 
out unreasonable delay,!® if the vendor neglects to 
rescind within a reasonable time after discovery of 
the fraud or misrepresentation, he must be consid- 
ered as having lost his right to reseind.?° 
where it appears that the delay has not injured the 


seission.!® 


Ts if 
Sues litles the contract. 


of forfeiture or 


rule extends as 


is effective from the date of the ac- 
ceptance. Ingersoll Engineering & 
Construction Co. v. Crocker, 228 F. 
344, 143 C.C.A. 242 [rev 205 F. 99]. 

6. ‘‘Waiver” generally see Waiver 
[40 Cye 252]. 

Waiver of: : 
Performance see infra § 724. 

Right of forfeiture as to contracts 

generally see Contracts § 645. 
Right to rescind as to contracts gen- 

erally seg Contracts §§ 686-691. 
Time as essence see supra §§ 259, 260. 

7. Tolmachoff v. Eshbaugh, (Ariz.) 
18 P.(2d) 256; Stark v. Norton, 211 
P. 66, 24 Ariz. 454. 3 

Rule generally see supra § 248. 

8. Tolmachoff v. Eshbaugh, (Ariz.) 
18 P.(2d) 256; Stark v. Norton, 211 
P. 66, 24 Ariz. 454. 

9. Maverick vy. Perez, (Tex.Commn. 
App.) 228 S.W. 148 [rev (Civ.App.) 
202 S.W. 199]. 

10. Maverick v. Perez, supra. 

11. Ariz.—Tolmachoff v. Eshbaugh, 
18 P.(2d) 256; Stark v. Norton, 211 
P. 66, 24 Ariz. 454. 

Ark.—Wade v. Texarkana Building 
& Loan Ass’n, 233 S.W. 937, 150 Ark. 
99; Friar v. Baldridge, 120 S.W. 989, 
91° Ark. 133. 

Cal.—Goold v. Kishan Singh, 263 
P. 548, 88 Cal.App. 339. 

Mich.—Balesh vy. Alcott, 241 N.W. 
216, 257 Mich. 352; Chicago Boule- 
vard Land Co. v. Apartment Garages, 
222 N.W. 697, 245 Mich. 448. 

Tex.—Maverick v. Perez, (Commn. 
App.) 228 S.W. 148 [rev (Civ.App.) 
202 S.W. 199]. 

12. Hood vy. Hood, 128 So. 546, 14 
La.App. 424. 


13. Cappel v. Hundley, 121 So. 176, 
168 La. 15. 
[a] Thus, as against a subsequent 


mortgagee of the purchaser, an agree- 
ment by the vendor, holding a prior 
mortgage and _a judgment of rescis- 
sion of the sale, to withhold foreclo- 
sure of his mortgage and execution 
of the judgment in order that the sub- 
sequent mortgagee might advance 
additional sums to the purchaser for 
further operation as to the land, does 
not constitute an estoppel of the right 
to rescind, where such agreement did 
not induce the subsequent mortga- 
gee’s change of position. Cappel v. 
Hundley, 121 So. 176, 168 La. 15. 


14. See supra §§ 334-336. 


15. Cole v, Smith, 58 P. 1086, 26 
Colo. 506; Merrill v. Wilson, 33 N.W. 
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As a ven- 


However, 


716, 66 Mich. 232. 

16. Cole v. Smith, 58 P. 1086, 26 
Colo. 506; Yeomans v. Bell, 45 N.E. 
5525 ASL NG Ys 2303 
17. Baker v. Maxwell, 14 So. 468, 

Ala. 558; Bassett v. Brown, 105 
Mass. 551; Dunk v. Fuller, 32 Mich. 
242; Burnham v. Burnham, 97 N.W. 
176, 119 Wis. 509, 100 Am.S.R. 895. 
-{a] Knowledge of fraud or mis- 
representation is necessary to a rati- 
fication or affirmance. Baker v. Max- 


99 


well, 14 So. 468, 99 Ala. 558; Ingram 
v. Abbott, 38 S.W. 626, 14 Tex.Civ. 
App. 583. ‘ 

18. Ind.—Himes v. Langley, 85 


Ind. 77. 

Mich.—Merrill v. Wilson, 33 N.W. 
716, 66 Mich. 232; Dunks v. Fuller, 32 
Mich. 242. 

Neb.—Arnold vy. Dowd, 122 N.W. 
680, 85 Neb. 108; Gallagher v. O’Neill, 
111 N.W. 582, 78 Neb. 671. 


N.D.—Bennett v. Glaspell, 107 N. 
W. 45, 15 N.D. 239; Beare vy. Wright, 
103 N.W. 632, 14 N.D. 26, 69 L.R.A. 
409, 8 Ann.Cas. 1057. 

Tenn.—Talbott v. Manard, 59 S.W. 
340, 106 Tenn. 60. 

Utah.—Le Vine v. Whitehouse, 109 
P. 2, 37 Utah 260, Ann.Cas.1912C 407. 


19. Ind.—Himes y. Langley, 85 
Ind. 77. 
Iowa.—Tidgwell v. Bouma, 157 N. 


W. 200, 176 Iowa 47. 
CERIN cle v. Brown, 105 Mass. 
Mich.—Merrill v. Wilson, 13 N.W. 
716, 66 Mich. 232, 
Minn.—McQueen y. 
W. 201, 77 Minn. 382. 
Mont.—Streicher vy. Murray,, 92 P. 
36, 36 Mont. 45. : 
Neb.—Arnold v. Dowd, 122 N.Wy. 
680, 85 Neb. 108. 
N.Y.—Schenck v. State Line Tele- 
phone Co., 144 N.E. 592, 238 N.Y. 308, 
35 A.L.R. 1149. 
Tenn.—Woodfolk v. Marley, 40 S.W. 
479, 98 Tenn. 467. 
fa] In California (1) compliance 
with Civ. Code § 1691, in so far as 
providing that the right to rescind 
must be exercised promptly, is neces- 
sary. Zeller v. Milligan, 236 P. 349, 
71 Cal.App. 617. (2) Knowledge of 
fraud not relating to matters not in- 


Burhans, 80 N. 


ducing the sale does not require 
prompt rescission. Zeller y. Milligan, 
supra. 


20. Dunks v. Fuller, 32 Mich. 242%; 
McQueen y, Burhans, 80 N.W. 201, 77 
Minn. 382; Talbott v. Manard, 59 S. 
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other party, relief may be granted.?1 


[§ 374] (8) Duress as Basis of Rescission. Where 
duress is relied on as the basis of rescission, the ven- 
dor’s delay for an unreasonable length of time to 
exercise the right of rescission constitutes a ratifica- 
tion of the sale, so that the right is lost.2? The 
ratification or affirmanece may be either express or 
implied.” 

{§ 375] (4) Breach or Nonperformance as Basis 
of Rescission or Forfeiture—(a) General Considera- 
tions—aa. In General. The vendor may waive strict 
performance of the contract,?+ either prior to de- 
fault?> or subsequent thereto.2® The waiver may 
be accomplished by express agreement,?" or by un- 
equivocal?’ conduct. Nothing short of such un- 
equivocal conduct will constitute a waiver, aside from 
waiver by express agreement.®® So conduct of the 
vendor which does not clearly show that he regards 
the contract as in full force and effect does not es- 
tablish waiver of a prior breach.* 


{§ 376] bb. Acts Constituting Waiver or Estop- 
pel—-(aa) Recognition of Existence of Contract aft- 
er Default. Where, subsequent to the time when 
grounds arise for forfeiture or rescission, the ven- 
dor acquiesees therein and treats the contract as 
still subsisting, he thereby waives the right to for- 
feit or rescind the contract on_ those grounds,*? 
especially where the purchaser has made valuable 
improvements on the land.** Thus, by sharing ex- 
penses of litigation designed to clear up title to 
the property,** or by filing a bill for specifie per- 
formance of the contract,?® he waives his right of 
rescission or forfeiture. Again, where the vendor 
in his pleading alleges.a willingness to comply with 


Woodfolk v.|]75 Ark. 410; 


98 Tenn. 467; 
SN 


W. 340, 106 Tenn. 60; 
Marley, 40 S.W. 479, 
Barnard v. Roane Iron Co., 
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Andrews v. Karl, 183 P. 
838, 42 Cal.App. 513; 
of Hilo, Ltd. v. Cabrinha, 24 Hawaii 


[§§ 373-377 


the contract, such allegation constitutes a waiver 
of his right of rese‘ssion or forfeiture-as to past 
defaults of the vendee.*® Under a contract pro- 
viding that, if any objection or requisition is made 
by the purchaser with which the vendor is unwilling 
or unable to comply, the latter shall have the right 
to rescind the contract by written notice, if the 
vendor, after receipt of a requisition, undertakes 
to negotiate as regards it, he waives his right to re- 
seind on such ground.?* Where the contract pro-- 
vides that it shall become void if assigned without 
the written consent of the vendor, the vendor’s ac- 
ceptance of the purchase money from the assignee 
after notice of the assignment constitutes a waiver 
of such clause.2% So, where, after the purchaser’s 
default, of which the vendor has knowledge, ths 
vendor accepts payment of installments, he thereby 
waives his right to forfeit the contract.2° Again, 
where the vendor receives the full payment of the 
purchase price and acquiesces in the transaction 
after full knowledge ‘of all facts, he is estopped 
from claiming a rescission of the contract.4° Where 
the vendor assigns a purchase-money note, such as- 
signment suspends his right to reseind the contract.*? 


[§ 377] (bb) Default of Vendor Preventing Per- 
formance. Hven though the purchaser’s failure to 
pay taxes is a breach of his contract, if the vendor 
caused the tax statement to be sent to himself and 
refrained from giving it to the purchaser, although 
knowing that the latter relied on receipt of such 
statement from him, such conduct estops the vendor 
from asserting his right to have the contract for- 
feited.t* But the vendor is not estopped by neg- 
hgible defaults for which the purchaser was re- 
sponsible.#3 


332. Cook v. St. Paul’s Church, 67 
N.Y. 594, 


34. Bennie vy. 


Hirst rust: Co, 
Becker-Franz Co., - 


W185, Lenn. 139; Pearson v. Benson, | 777. 149 P. 749, 17 Ariz. 198 

28 Beay. 598, 54 Reprint 496. 28. Andrews v. Karl, 183 P. 838.|. 35. Mackey v. Sherman, 263 Ill 
[a] Delay held BE rogernAl es) a Pele pu. aan Bs Trust «Co. -of App. 109 ; F 
h luntary failure of a vendor, for} Hilo, Ltd. v. Cabrinha, 24 Hawaii 777; ne : 

The voluntary failure Surry Vv. Baker, OS eT GE 791, 793, 133 os. Peryer Vv. Pennock, DAS wA. 105, 


three years after learning of fraud 
of the purchaser, to bring suit for 


Wash. 188 [eit Cye]. 


95 Vt. 313, 17 A.L.R. 863. 


rescission, is such laches as to bar 29. Morris v. Green, 88 S.W. 565 S7. Crabbe v. Little, 14 Ont.L. 631, 
him of his action. Shockley v. Same,]75 Ark. 410; De Bairos v. Barlin, 196|9 Ont.W.R. 551. 

75. S.H. 206, 138 Ga. 324, Bryan v.\ Pp. 188, 46 Cal.Anp. 665; Long v. Clark,| 83. Olcott v. Heermans, 3 Hun (N. 
Tate, 75 a a 138 bose ee we 35 P. 673, 90 Kan. 535. Wedge 

Two and a half years. idgwe ‘| 80. First Trust Co. of Hilo, Ltd. 39. Mackey v. Sherman, 263 Ill 
Bouma, 157 N.W. 200, 176 Iowa 47. v. Cabrinha, 24 Hawaii 777, 785 [cit] App. 109; Cavell v. Trichell, 100 So. 


21. Tidgwell v. Bouma, supra. Cyc]; 


Surry v. Baker, 231 P. 791, 793, 


249, 156 La. 186; Timmins v. Russell, 


22. Martin v. New Rochelle Water 
Co., 42 N.Y.S. 893, 11 App.Div. 177 [aff 


57 N.E. 1117, 162 N.Y. 599]; Vales v. 
Villa, 35 Philippine 769. 

23. Vales v. Villa, supra. 

{a] Implied ratification exists 


where the vendor, with knowledge of 
the facts, does an act which necessar- 
ily implies his wish to renounce his 
right. Vales v. Villa, 35 Philippine 
769. 


24. 
Ata. 33:0" 
Bills, 23) cAlanw 61155 
Singh, 263 P. 548, 88 Cal.App. 339; 
Zunkel v.. Colson, 81 N.W. 175, 109 
fowa 695; Blair v. Blair, 48 Iowa 393; 
Long v. Dunlap, 68 S.E. 801, 87 S.C. 8. 


25. Andrews v. Karl, 183 P. 8388, 
42 Cal.Avp. 513; Maffet v. Oregon, 
etc, R. Col, 80: RP: 489, 46 Or: 443. 

2c. Andréws v., Karl, 183 P. 838, 
42 Cal;App.. 5183.0 Maffet v. Oregon, 
ete., R. Co., 80 P.°489, 46 Or. 443.’ 


Davis v. Folmar, 83 So. 60, 203 
Nelson v. Sanders, 26 So. 
Goold v. Kishan 


27. Morris v. Green, 88 S.W. 565,!' 264. 


132 Wash. 188 [cit Cyc]. 


31. First Trust Co. of Hilo, Ltd. v. 
Cabrinha, 24 Hawaii 777, 785 [cit 
Cyc]; Surry v. Baker, 231 P. 791, 132 


Wash. 188, 193 [eit Cyc]. 

32. Cal.—Goold v. Kishan 
263 P. 548, 88 Cal.App. 339. 

Fla.—Shouse y. Doane, 21 So. 807, 
39 Fla. 95. 5 

Minn.—Somerdorf v. Schliep, 44 N. 
W. 1084, 43 Minn. 150. 

Or.—Mitchell v. Hughes, 157 P. 965, 
80 Or. 574: 

Pa.—Sautter v. Rowland, 131 A. 733, 
285 Pa. 212; In re Moore’s Estate, 43 
A. 474, 191 Pa. 600. 

Tex.—Herman vy. 
App.) 33 S.W. 1006. 

Alta.—Crawford vy. 
Ata 2. 

Ont.—Markle vy. Mackay, 14 Ont.w. 
N. 280. 

Sask.—Timmins v: Smith, 3 Sask.L. 


Singh, 


Gieseke, (Civ. 


Patterson, 1 


99 N.W. 48, 13 N.D. 487. 


[aj] Thus, where the purchasers 
failed to insure property as agreed, 
but the vendor failed to avail him- 
self of the privilege of nullifying the 
agreement because of the purchaser’s 
neglect, and received payments un- 
der the contract after knowing of 
such failure, and, after a fire, consult- 
edmicbie purchaser about repairs, he 
waived his right to demand nullity of 
the agreement. Cavell v. Trichell, 
100 So. 249. 156 La. 136. 


40. Keating v. Keating Mining Co., 
112 P. 206, 18 Idaho 660. 


41. Douglass v. Blount, 67 S.W. 
484, 95 Tex, 369, 58 ERA. 699 [rev 
(Civ. App.) 62 S.W. 429]. 

42. Collins v. Eksoozian, 
670, 61 Cal.App. 184. 

[a] Reason for rule.—The doc- 
trine of equitable estoppel. Collins 
oo 214 P..670, 51° Cal.:App. 

43. Langley v. Kirker, 225 N.W. 


214 Py 


For later cases, developments and changes in the law see Annotations, same title and’section number. 


§§ 378-380] 


[§ 378] (cc) Failure To Exercise Right Prompt- | 


ly. The right to rescind or forfeit a contract of 
the sale of land and payments thereon must be ex- 
ercised promptly by the vendor.** So, also, the right 
to avoid a contract on the ground of duress*® must 
be exercised promptly. It follows that such right 
of rescission or forfeiture is waived by the vendor’s 
failure to exercise his right promptly.4® He should 
not permit the purchaser to expend money and labor 
on the land relying on the existence of the con- 
tract.47 However, a short delay which is entirely 
for the benefit and convenience of the purchaser does 
not constitute a waiver.*® 


[§ 379] cc. Acts Not Amounting to Waiver or 
Estoppel. Mere indulgence or silence cannot con- 
stitute a waiver of the right of rescission or forfei- 
ture, unless some element of estoppel can be in- 
voked.4® Where notice of intent to rescind is made 
unnecessary by reason of express waiver thereof in 
the contract, but such notice is given, the fact that 
the notice specifies the grounds relied on does not 


931,247 Mich. 443, 
[a] Rule of vendor’s ability to per- 


3095 
8 N.D. 306; 
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Boyum vy. Johnson, 79 N.W. 149, 
Albright v. Hoyt, (Tex. 
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constitute a waiver of the right to rely on other 
grounds.°® Acts permitted by the vendor, not re- 
quired by the contract, do not constitute a waiver 
by the vendor of his right to rescind the contract.*? 


[§ 380] (b) Breach or Nonperformance as to 
Payment®?—aa. In General. The right of the ven- 
dor to rescind or forfeit the contract for default 
in payment may be waived.®>? In accordance with 
the rule as to waiver generally,°+ the waiver may 
be accomplished by an express agreement,°° or it 
may result through implication arising from the 
acts and dealings of the party against whom it is 
claimed, if they have been acted on by the other 
party,°® or from a neglect or failure to act as would 
induce a belief that he intends to waive his right.°* 
The acts and conduct of a vendor who desires to 
retain his right of rescission or forfeiture of the 
contract must be unequivocal and consistent with 
the continuance of the contract, rather than a mod- 
ification thereof.°* The fact of waiver must be 


482, 46 Or. 374, 7 Ann.Cas. 1035; Gra- 
ham v. Merchant, 72 P.:' 1088, 43 Or. 


form (1) necessary to entitle him to 
rescind or forfeit the contract (see 
supra § 341) (2) is not apnlicable 
(Langley v. Kirker, 225 N.W. 931, 247 
Mich. 443), (3) since it cannot be con- 
verted into a means of unfairly re- 
taining possession and escaping pay- 
ment (Langley v. Kirker, supra). 


44. Cal.—Lepper v. Ratterree, 276 

P. 1037, 98 Cal.App. 245. 
Kan.—Gustason v. De Haven, 5 P. 

(2d) 1095, 134 Kan. 324. 
Mo.—Melton v. Smith, 65 Mo. 315. 


N.D.—Timmins v. Russell, 99 N.W. 
48,13 N.D. 487; Buchholz v. Leadbet- 
ter, 92 N.W. 830, 11 N.D. 473; Boyum 
v. Johnson, 79 N.W. 149, 8 N.D. 306. 


Pa.—Emery vy. De Golier, 12 A. 152, 
AA ea LSS: 

Tex.—Younger v. Welch’s Ex’x, 22 
Tex. 417; West Lumber Co. v. Hen- 
derson, (Civ.App.) 238 S.W. 710 [mod 
on other grounds (Commn.App.) 252 
S.W. 1044]. 

Ont.—Crabbe v. Little, 
631, 9 Ont.W.R. 55. 

{a] Six months.—A notice to can- 
cel a sale of farm lands six months 
after the alleged default is too late. 
Buchholz v. Leadbetter, 92 N.W. 830, 
11 N.D. 473. 

45. Martin v. New Rochelle Water 
Co., 42 N.Y.S. 893, 11 App.Div. 177 [aff 
57 N.E. 1117, 162 ‘N.Y. 599]. 


46. Cal.—Promis v. Duke, 281 P. 
613, 208 Cal. 420. 


Idaho.—Sullivan y. Burcaw, 208 P. 
841, 35 Idaho 755. 


Kan.—Gustason v. De Haven, 
(2d) 1095, 134 Kan. 324. 

Mo.—Melton v. Smith, 65 Mo. 315. 

N.D.—Johnston Farm Inv. Co. v. 
Huff, 204 N.W. 3338, 52 N.D. 589; Bo- 
yum vy. Johnson, 19 N.W. 149, 8 N.D. 
306. 

Okl.—Simmons v. Harris, 
508, 108 Okl. 189. 


Tex.—West Lumber Co. v. Hender- 
son, (Civ.App.) 238 S.W. 710 [mod 
on other grounds (Commn.App.) 252 
S.W. 1044]: 

Ont.—Boyd v.. Richards, 29 Ont.L. 
119, 4 Ont.W.N. 1415. 

{a] Presumption.—Waiver will be 
presumed. Younger v. Welch’s Ex’x, 
27 Mex, 44%: 

47. Van Orman v. Merrill, 27 Iowa 
476; Hooper’ v. Cummings, 45 Me. 


14 Ont.L. 


Sips 


235 P. 


Civ.App.) 57 S.W.(2d) 342. 

[a] Delay of several-years to de- 
clare a forfeiture for failure of the 
purchaser to enter and make improve- 
ments within six months from the 
date of the contract, during which 
time the purchaser had entered and 
cultivated the land, waives the right 


to forfeit. Wilson v. Guthrie, 2 Grant 
(G1 SFETS Ys lalla Es 

48. Drollinger v. Carson, 155 P. 
923, 926, 97 Kan. 502 [cit Cyc]; Mar- 
ores v. Regan, 123 N.W. 285, 18 N.D. 
467. 

49. First Trust Co. of Hilo, Ltd. v. 
Cabrinha, 24 Hawaii 777; Long v. 
Clark, 135 P. 673, 90 Kan. 535 

50. Welling v. Strickland, 126 N. 
W. 471, 161 Mich. 235. 


51. Newhall Land & Farming Co. 
v. Burns) 161, P.,14,.31 Cal. App. 49. 

52. Notice required after waiver of 
default in payment see supra § 359. 

53. Ark.—McCoy v. Wilson, 269 S, 
W. 358, 168 Ark. 188; Wade v. Texar- 
kana Building & Loan Ass’n, 233 S.W. 
937,150) Ark 99) 


Cal.—Rogers Development Co. v. 
Southern California Real Estate Inv. 
Cory £155Ri 9845 1594"Cak/27/35,.-853 sR. 
A.N.S. 543; Boone v. Templeman, 110 
P. 947, 158 Cal. 290, 139 Am.S.R. 126; 
Freeman vy. Griswold, 34 P. 327; 99 
Cale evils Wilcoxson sve Stitt 4 SP: 
629, 65 Cal. 596, 52 Am.R. 310; North- 
ern Assur. Co. of London y. Stout, 117 
P. 617, 16 Cal.App. 548. 


ee v. Kellogg, 11 Conn. 
62. 


Tll.—Watson v. White, 
TS ELIS 45 


Kan.—Chambers v. Anderson, 32 P. 
1098, 51 Kan. 385; Bohart v, Republic 
Inv. Co., 30 P. 180, 49 Kan. 94. 

Me.—Manning y. Brown, 10 Me. 49. 

Md.—Reed’s Heirs vy. Chambers, 6 
Gill & J. 490. 

Mass.—Cartwright v. 
Cush. 273. 

Minn.—Dana v. St. Paul Inv. Co., 
44 N.W. 55, 42 Minn. 194. 

Mo.—Robberson vy. Clark, 158 S.W. 
854, 173 Mo.App. 301. 

N.D.—Fargusson v. Talcott, 73 N. 
W. 207, 7 N.D. 183. 

Or.—In re Denning’s Estate, 229 iP; 


38 N.E. 902, 


Gardner, 5 


O12, 112. Or, 62leyMatlet yy, Orezon, 
OtGi5 Ris OO 800 P4859, 6 Or. 4435 
Neppach v. Oregon, etc., R. Co., 80 P. 


294. 


S.C.—Long v. Dunlap, 68 S.E. 801, 
87 S.C. 8. 

Tex.—Burson v. Blackley, 2 S.W. 
668, 67 Tex. 5; Haddaway v. Burford, 
(Civ.App.) 239 S.W. 625. 

Wash.—Manson y. Foltz, 17 P.(2d) 
616, 170 Wash. 652; Auve v. Wenzlaff, 
298 P. 686, 162 Wash. 368. 


W.Va.—Wheeling .Creek Gas, ete., 


Co. v. Elder, 46 S.E. 357, 54 W.Va. 
335. 

54. See Waiver [40 Cye 265]. 

55. U.S.—Moody v. Eastern Ore- 


gon Land Co., 180 F. 532 [rev on other 
grounds .193 BZ; LU9 te Cra Veo 

Ariz.—Stark v. Norton, 211 P. 66, 24 
Ariz. 454. 

Md.—Reed’s Heirs v. Chambers, 6 
Gill & J. 490. 

Or.—Gray v. Pelton, 135 P. 755, 67 
OrwZ239. 

Pa.—Cape May Real Estate Co. v. 
Henderson, 79 A. 982; 231 Pa. 82. 

[a] Waiver of self- -executing pro- 
visions for forfeiture in a contract 
for the sale of land may be accom- 
plished by an express agreement. 
Maffet v. Oregon, etc., R. Co., 80 P. 
489, 46 Or. 443. 


gon Land Co.,7180 BF. 532 [rev on 


other grounds 198 F. 7, 119 C.C.A. 
itesan 8 

Ariz.—Stark vy. Norton, 211 P. 66, 
24 Ariz. 454. ! 


' Ark.—Three States Lumber Co. v. 
Bowen, 129 S.W. 799, 95 Ark. 529. 

Till. > ange, 103 N-E. 576, 
261 Ill. 116; Monson v. Bragdon, 42 
INES 8o0 15 9) Tike Go. 

Or.—Gray v. Pelton, 135) P., 755, 67 
Oxr;)239: 

Pa.—Cape May Real Estate Co. v. 
Henderson, 79 A. 982, 231 Pa. 82. 


57. Stark v. Norton, 211 P. 66, 24 
Ariz. 454. 
[a] Waiver of self-executing pro- 


visions for forfeiture may be accom- 
plished by unequivocal acts or de- 
meanor affording reasonable and 
proper inducement for’ purchasers, in 
reliance thereon, to alter their course. 
Maffet’ v.: Oregon, etc.,, RR. Co., 80: ‘P. 


489, 46° Or. 443. 


58. Gustason vy. De Haven, 5 P. 
(2d) 1095, 134 Kan. 324; Cue v. John- 
son,,.85.P..598, 78 Kan, 558; Manson 
v. Flotz, 17 P.(2d) 616, 170 Wash, 652. 


782 [66 C.J.] 


clearly established.°® 


[§ 381] bb. Acts Constituting Waiver or Estop- 
pel®°—(aa) Extension of Time by Agreement. The 
vendor may by oral agreement extend the time orig- 
inally stipulated in the contract for the payment,°* 
and- such extension of time of payment ordinarily 
waives his right to forfeit the contract for nonpay- 
ment.°? If the vendor is requested to grant an ex- 
tension of time and remains silent concerning the 
request, although knowing that the purchaser relies 
on such extension of time being granted, the right 
to forfeit the contract for nonpayment is waived.°*? 
Thus, even though there is no express agreement to 
extend the time of payment, if the vendor knows 
that the vendee relies on his consent to such ex- 
tension‘and impliedly acquiesces, such conduct waives 
his right of forfeiture.*+ So, also, the parties may 
by written agreement extend the time originally 
stipulated in the contract for payment,®> and such 
extension of time of payment will constitute a waiv- 
er of the right to rescind or forfeit the contract.*® 
Where, after notice of intention to forfeit the con- 
tract, the vendor obtains an extension of time to 
complete his title, and the vendee relies on such 
fact, the vendor thereby waives his right to forfeit 
the contract.*7 In order to waive the right to re- 


59. Stark v. Norton, 211 P. 66, 24 [a] 
Ariz. 454. 


VENDOR AND PURCHASER 


Reason for rule-—The reason 73. 
for the rule is that he who prevents 


[§§ 380-383 


scind or forfeit the contract, it is not necessary that 
there be an agreement to modify the contract,°* 

it being sufficient to constitute such waiver that the 
vendor has entered into negotiations for such mod- 
ification.®® It is jramaterial whether the agreement 


was on separate consideration or not.7? 


[§ 382] (bb) Change of Mode of Payment by 
Agreement. Where the vendor has customarily col- 
lected installments through a local agent and had 
given notices of maturity of notes, such conduct is 
a waiver of his right to enforce a forfeiture without 
affording the vendee an opportunity to pay,’* and 
this rule applies to the vendor’s assignee, in the ab- 
sence of notice to the vendee of the assignment.?? 
An agreement by the vendor, subsequent to the ex- 
ecution of the contract, to accept a judgment note 
in lieu of payment of that amount in cash will 
estop him from setting up the vendee’s failure to 
pay such amount in cash.‘ 


[§ 383] (cc) Recognition of Existence of Contract 
after Default. Continued recognition of the con- 
tract by the vendor as still binding after default in 
respect of the provisions for payment is a waiver 
of the right to rescind or forfeit the contract on that 
ground.’* Thus, acceptance of the entire purchase 
money,’® or an installment or installments there- 


Shrut v. Huselton, 116 A. 43, 
PAPAM ZENS NSEC 


60. Agreement for extension of 
time as not constituting waiver see 
infra § 387. 

61. See supra § 236. 

62. Ark.—Williams v. Benton, 227 
S.W. 410, 148 Ark. 654; Souter v. Witt, 
tan S.W. 800, 87 Ark. 593, 128 Am.S.R. 

Cal.—Andrews v. Karl, 
42 Cal.App. 513. 

Colo.—Wishered v. Noonen, 205 P. 
530 WY Golot 2E8e7" = 

Tll.— Marx v. Oliver, 92 N.E. 864, 
246 Ill. 316; Bourke v. Kissack, 89 N. 
E. 990, 242 Ill. 233; Eaton v. Schnei- 
der, 57 N.E. 421, 185 Ill. 508. 

Kan.—Missouri, ete, R. Co. v. 
Pratt, 67 P. 464, 64 Kan. 118; Braley 
Vv. Langley, 28 Kan. 804. 


Mass.—Anderson v. Savage, 139 N. 
EB. 497, 245 Mass. 350. 


Mich.—Waller v. Lieberman, 183 N. 
W. 235, 238, 214 Mich. 428 [quot Cyc]; 
Bugajski v. Siwka, 166 N.W. 863, 200 
Mich. 415 [cit Cyc]; Ortman v. Mon- 
roe First Nat. Bank, 12 N.W. 907, 49 
Mich. 56. 

Minn.—Scheerschmidt v. Smith, 77 
N.W. 34, 74 Minn. 224; Quinn vy. Ol- 
son, 26 N.W. 230, 34 Minn. 422. 


N.Y.—Perlman v. Bast Annadale 
Beach Corporation, 253 N.Y.S. 775, 233 
App.Div. 599. 

Or.—Neppach v. Oregon, etc., R. Co., 
80 P. 482, 46 Or. 374, 7 Ann.Cas. 1035. 


S.D.—Spolek v. Hatch, 113 N.W. 75, 
21 S.D. 386. 


Tex.—Lanier vy. Faust, 16 S.W. 994, 
81 Tex, 186. 

Wash.—Reinertson y. Grant, 249 P. 
493, 140 Wash. 372; Bodin vy. Wilcox, 
924 P.558, 129 Wash. 208; Boger v. 
Bell, 146 P. 179, 84 Wash. 131; Shorett 
vy. Knudson, 135 sooo: 74 Wash. 
448: Walker v. McMurchie, 112 P. 500; 
61 Wash. 489; Douglas v. Hanbury, 
104 Bo ULL 0), 56 Wash. 63, 134 Am.S.R. 
1096; Whiting Vv. Doughton, (abe ey 
1026, 31 Wash. 327. 


183 P, 838, 


a thing being done shall not avail 
himself of the nonperformance which 
he himself has occasioned. Scheer- 
schmidt v. Smith, 77 N.W. 34, 74 
Minn. 224. 

[b] Wendor gives further exten- 
sion of time to complete the contract 
by telling the purchaser’s attorney 
that the deed can be found at his of- 
fice if the purchaser concludes to 
waive certain objections. Marx v. 
Oliver, 92 N.E. 864, 246 Ill. 316. 


63. Price & Price Inv. Co. v. Mc- 
Grath, 222 P. 714, 26 Ariz. 110. 


64. Compton v. Weber, 129 N.E. 
764, 296 Ill. 412; Cue v. Johnson, 85 
Piya oS eV sean. 15b.o. 

65. See supra § 236. 


66. lIowa.—Curtis v. Gutz, 58 N.W. 
883, 90 Iowa 767; Cohrt v. Kock, 10 
N.W. 230, 56 Iowa 658. 


Mich.—Waller yv. Lieberman, 183 N. 
W. 235, 214 Mich. 428. 


Mo.—Gray v. Gurley, 159 S.W. 1076, 
252 Mo. 410. 


Neb.—Reynolds vy. Burlington, ete., 
Ey OOM LNW oly nL Ne bells Os 


N.Y.—Williams v. Haddock, 29 N.Y. 
S. 199, 78 Hun 429 [aff 39 N.E. 825, 
145 N.Y. 144]. 


Man.—Hicks v. Laidlaw, 2 Dom. 
L.R. 460, 22 Man. 96. 


67. Price v. Immel, 109 P. 941, 48 
Colo. 163; Timmins v. Smith, 3 Sask. 
L. 264. 

68. Gustason v. De Haven, 5 P.(2d) 
1095, 1384 Kan. 324. 

69. Gustason v. De Haven, supra. 

70. Thayer v. Meeker, 86 Ill. 470; 
Bodin v. Wilcox, 224 P. 558, 129 Wash. 
208. Contra Boulder, ete., Placer Co. 
V., Maxwell) 48) 2. 805, 24) (Colo. (87; 
Spellman vy. Dundalk Co., (Md.) 165 
A. 192; Reynolds vy. Burlington, etce., 
Re Co., TUNIW 37, oll Nebris, 

71. Bowman v. Banks, 104 S.W. 
209, 88 Ark. 524. 


72. Bowman vy. Banks, supra. 


74 Ala.—Gatewood v. Hughes, 108 
So. 562, 214 Ala. 674; Adams v. Smith, 
94 So. 521, 208 Ala. 498. 

Ark.—Friar v. Baldridge, 120 S.W. 
989, 91 Ark. 138. 


Cal.—City of Los Angeles v. Krutz, 
149 P. 580, 170 Cal. 344. 


Colo.—Brewer v. McCain, 41 P. 822, 
21 Colo. 382. - 


Idaho.—Bell v. Stadler, 174 P. 129, 
31 Idaho 568. 


Ill.—Thayer v.. Wilmington Star 
Min. Co., 105 Ill. 540. 


Mich.—Zadigian v. Gard, 193 N.W. 
783, 222 Mich. 147; Robinson v. Tru- 
fant, 56 N.W. 769, 97 Mich. 410; Street 
v. Dow, Harr. 427. 


Minn.—Mo vy. Beltner, 70 N.W. 1076, 
68 Minn. 179; Quinn v. Olson, 26 N.W. 
230, 34 Minn. 422. 


Neb.—Paulman v. Cheney, 25 N.W. 
495, 18 Neb. 392. 


Or.—Gray v. Pelton, 135 P. 
Orr 239; 

Pa.—Kunkel v. Roberts, 33 Pa.Co. 
651, 16 Pa.Dist. 179. 


Tex.—Lanier v. Faust, 16 S.W. 994, 
81 Tex. 186; Estell v. Cole, 62 Tex: 
695; Tom v. Wollhoefer, 61 Tex. 277; 
Ship Channel Development Co. v. Glo- 
ver, (Civ.App.) 280 S.W: 331; Moore 
v. Brown, 103 S.W. 242, 46 Tex.Civ. 
App. 523. See Buck v. De Shazo, (Civ. 
App.) 5 S.W.(2d) 878 (dictum). 


W.Va.—Wheeling Creek Gas, ete., 
as vy. Elder, 46 S.E. 357,54 W.Va. 


Can.—Diamond an Western Realty 
Co., 58 Can.S.C. 62 


[a] Where prauitae for forfeiture 
are scant and frail in substance, the 
text rule particularly applies. Ship 
Channel Development Co. v. Glover, 
(Tex.Civ.App.) 280 S.W. 331. 


75. Sewell v. Peavey, 65 So. 803, 
187 Ala. 322; Keating v. Keating Min. 
Conv Ll2e 206, 18 Idaho 660. 
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§ 383] 


of,’® or other payments,‘? tendered after the time 
fixed by the contract for payment, operate as a waiv- 
er of the right to rescind the contract for such 
default. However, acceptance of a past-due install- 
ment or installments does not affect the notice?’ 
previously given, that in the future strict perform- 


76. UW.S.—Coughran v. Bigelow, 17 
S:Ct..117,.164. U-S. 301,-41 L.Ed. 442; 
Moody v. Eastern Oregon Land Co., 
180 F. 532 [rev on other grounds 198 
EV A ENO BUEN Ta Craton fe 


Ala.—Dinsmoor v. Thomas, 73 So. 
820, 198 Ala. 481; Davis v. Robert, 
8 So. 114, 89 Ala. 402, 18 Am.S.R. 126; 
Hurst v. Thompson, 73 Ala. 158; Stew- 
art v. Cross, 66 Ala. 22. See Cirlot v. 
Stevens, 132 So. 1638, 222 Ala. 271 (ac- 
ceptance of installments implies that 
contract is still in force). 


Ariz.—Tolmachoff vy. Eshbaugh, 18 
P.(2d) 256; Stark v. Norton, 211 P. 
66, 24 Ariz. 454. 


Cal.—Laffoon vy. Collins, 300 P. 808, 
212 Cal..750; Newell v. E. B. & A. L. 
Stone Co., 184 P. 659, 181 Cal. 385, 9 
A.L.R. 993; Hayt v. Bentel, 130 P. 432, 
164 Cal. 680; Boyd v. Warden, 124 P. 
841, 163 Cal. 155; Boone v. Temple- 
man, 110 P. 947, 158 Cal. 290, 139 Am. 
S.R. 126; Boudreau v. Ibbetson, 12 P. 
(2d) 120, 123 Cal.App. 721; Fickbohm 
v. Knaust, 284 P. 692, 103 Cal.App. 
443; Ross v. Gentry, 271 P. 1098, 94 
Cal.App. 742; Retsloff v. Smith, 249 
P. 886, 79 Cal.App. 448; Weatherbee 
VagSinn; 238-2. wl34.q173) Cal. App.: 98); 
Leballister v. Morris, 211 P. 851, 59 
Cal.App. 699; Beck v. Swank, 203 P. 
1010, 55 Cal.App. 552; De Bairos’ v. 
Barlin, 190 P. 188, 46 Cal.App. 665; 
Webber v. Herbert, 188 P. 819, 46 Cal. 
App. 83; Bishop v. Barnat, 184 P. 901, 
43 Cal.App. 149; La Chance v. Brown, 
USS CsP. = 21167 42teCaliApp: 4500. See 
Spring Estate Co. v. Cohen, 204 P. 264, 
55 Cal.App. 695 (recognizing rule). 


Tlli—Neil v. Kennedy, 149 N.E. 775, 
319 Ill. 75; Davies v. Dayton, 131 N. 
B. 578, 298 Ill. 201; Monson v. Brag- 
don, 42 N.E. 383, 159 Ill. 61. 


Kan.—Olson v. Beer, 220 P. 1021, 
112 Kan. 798, 114 Kan. 756. 


Me.—Little v. Thurston, 58 Me. 86; 
Linscott v. Buck, 33 Me. 530. 


Md.—Spellman vy. Dundalk Co., 165 
A. 192. 


Mich.—Sliwinski v. Gootstein, 208 
N.W. 47, 234 Mich. 74. 


hats Rlare Sh v. Rausche, 186 S.W. 
8. 
Mont.—Suburban Homes 


SONS 
North, 145 P. 2, 50 Mont. 108, Ann.Cas. 
HOLT CH 8I% 

Neb.—Lent v. Burlington, 
Co., 8 N.W. 431, 11 Neb.- 201. 


N.Y.—Pettit v. Brooklyn Develop- 
ment Co., 137 N.Y.S. 301, 152 App.Div. 


ete., R. 


462: Kibbe v. Crossman, 124 N.Y.S. 
3, 139 App.Div. 338; In re Ashback’s 
Estate, 169 N.Y.S. 1058, 103 Misc. 
147. 


OkK1.—Livengood v. Gall, 162 P. 766, 
767, 63 Okl. 90 [cit Cyc]. 

Pa.—Kunkel v. Roberts, 
651, 16 Pa.Dist. 179. 

S.D.—Keator v. Ferguson, 107 N.W. 
678, 20 S.D. 473, 129 Am.S.R. 947. 


Tex.—Phillips v. Herndon, 14 S.W. 
857, 78 Tex. 378, 22 Am.S.R. 59. 


Wash.—Great Western Inv. Co. v. 
Anderson, 297 P. 1087, 162 Wash. 58; 
Cameron v. Purbaugh, 227 P. 858, 130 
Wash. 440; Wadham v. McVicar, 197 
P. 616, 115 Wash. 503; Douglas v. 
Hanbury, 104 P. 1110, 56 Wash. 63, 134 
Am.S.R. 1096; Whiting v. Doughton, 
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waives the right 
by acceptance of 


71 P. 1026, 31 Wash. 327. 

[a] Acceptance prior to expiration 
of time allowed purchaser.—(1) Un- 
der an installment contract for the 
sale of land, acceptance of a sum less 
than an installment due was held not 
a waiver or estoppel to declare the 
contract forfeited in case the balance 
due was not paid, where the vendors 
had no right at such time to declare 
the contract forfeited. Shelt v. Bak- 
er//137 INE. (74, 138 NIE. 93,479 Ind. 
App. 606. (2) Vendor’s right to for- 
feit contract prior to expiration of 
time allowed purchaser for perform- 
ance see supra § 356. 


[b] Interest.—The vendor cannot 
for years disregard a provision mak- 
ing time of the essence of a contract 
little by little, getting half the value 
of his land, and then, without notice 
to the purchaser who has been lulled 
to a false sense of security, enforce 
a forfeiture for a trifling delay in the 
payment of interest. Webber v. Her- 
bert, 188 P. 819, 46 Cal.App. 83. 


[ec] Law or equity.—The rule that 
the vendor, by permitting default in 
installment payments, waives strict 
compliance with the contract applies 
in actions at law and equity. Sliwin- 
ai v.Gootstein, 208 N.W. 47, 234 Mich. 


{d] Purchaser’s knowledge of 
rights from the waiver is immaterial 
where the facts were disclosed suffi- 
cient to constitute a waiver of the 
vendor's rights to declare a forfeiture 
for failure to meet payments prompt- 
ei Stark v. Norton, 211 P. 66, 24 Ariz. 


fe] Vendor’s expression of will- 
ingness to receive payment after de- 
fault is not equivalent to accepting 
payment after default. Logan v. Illi- 
nois Rivers Development Co., 279 P. 
WA ost PV 2ont30) Or. aL 0 ol On ae 
see Davenfort v. Latimer, 31 S.E. 630, 
53 S.C. 563 (holding that strict per- 
formance of the contract is waived by 
the vendor consenting, subsequent to 
a default, to accept payment for a 
deed within a reasonable time). 


77. Ala.—Gatewood v. Hughes, 108 
So. 562, 214 Ala. 674; Jones v. Hert, 
68 So. 259, 192 Ala. 111; Nelson v. 
Sanders, 26 So. 518, 123 Ala. 615. 


Ark.—Wade v. Texarkana Building 
& Loan Ass’n, 233 S.W. 937, 150 Ark. 
99: Braddock v. England, 112 S.W. 
883, 87 Ark. 393; Morris v. Green, 88 
S.W. 565, 75 Ark. 410. 


Cal.—Watkins v. Warren, 10 P.(2d) 
500, 122 Cal.App. 617; Woodruff v. 
Gann, 264 P. 789, 89 Cal.App. 345; 
La Chance v. Brown, 183 P. 216, 41 
CalApp. 500; Burmester v. Horn, 170 
P. 674, 35 Cal.App. 549. 


Conn.—Bronson v. Leibold, 87: A. 
979, 87 Conn. 293; Avery v. Kellogg, 
11 Conn. 562. 

Ga.—Hudson v. Duke, 21 Ga. 403. 

Idaho.—Seeley v. Security Nat. 
Bank of Fairfield, 235 P. 976, 40 Idaho 
574. | 

Tll.— Fox v. Grange, 103 N.E. 576, 
261 Ill. 116; Fitzgerrell v. Turner, 79 
N.E. 76, 223 Ill. 322; Allen v. Wood- 
ruff, 96 Ill. 11; Smith v. Smith, 55 Ill. 
204. 

Ilowa.—Tait v. Reid, 139 N.W. 1101, 
158 Iowa 466; Sutphin v. Holbrook, 


ance will be required.’® 
payments from the vendee prior to the time they 
became due precludes the vendor from claiming a 
forfeiture of the contract.®° 
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Similarly acceptance of 


So, also, the vendor 
to rescind or forfeit the contract 
the purchase money and execution 


97 N.W. 1100, 122 Iowa 272; Mahoney 
v. McCrea, 74 N.W. 699, 104 Iowa 735. 


Ky.—Day v. Miles, 265 S.W. 282, 
204 Ky. 711. 
Mo.—Randolph v. Ellis, 144 S.W. 


483, 240 Mo. 216; O'Fallon v. Kenner- 
ly, 45 Mo. 124; Robberson v. Clark, 
158 S.W. 854, 173 Mo.App. 301. 


Neb.—White v. Atlas Lumber Co., 
68 N.W. 359, 49 Neb. 82; Paulman v. 
Cheney, 25 N.W. 495, 18 Neb. 392. 


N.Y.—Harris v. Troup, 8 Paige 423. 


N.D.—Plummer v. Kelly, 73 N.W. 
70, 7 N.D. 88. 


Okl.—Woodard v. Speck, 245 P. 630, 
117 (Ok1. 27. 


Or.—Miller v. Beck, 142 P. 603, 72 
Or. 140; Graham v. Merchant, 72 P. 
1088, 43 Or. 294. 


gp Kuan v. Skelley, 25 Pa.Super. 


S.C.—Cooper v. Rutland, 82 S.E. 994, 
99'S: C483. 

Tex.—Maverick v. Perez, (Commn. 
App.) 228 S.W. 148 [rev (Civ.App.) 202 
S.W. 199]; Lynch Davidson & Co. v. 
Hudson, (Civ.App.) 15 S.W.(2d) 203; 
Hudson v. Jones, (Civ.App.) 143 S.W. 
197; McCord v. Hames, 85 S.W. 504, 
388 Tex.Civ.App. 239. 


Wash.—Shaw v. Morrison, 260 P. 
666, 145 Wash. 420; Reidt v. Smith, 
134 P. 1057, 75 Wash. 365; Garvey v. 
Barkley, 104 P. 1108, 56 Wash. 24. 


{a] Waiver continued until after 
levy.— Where a vendor of land, to be 
paid for in installments, habitually 
permitted payments to be made after 
default, he thereby waived his right 
in equity to enforce a forfeiture for 
nonpayment of installments when 
due; and, such waiver having contin- 
ued until after levy as the property 
of the purchaser, no forfeiture could 
then be enforced, but the purchaser 
under the execution was entitled to 
the land on paying the balance due 
the vendor. Braddock v. England, 112 
S.W. 883, 87 Ark. 393. 


{[b] Thus default of the vendee’s 
assignee under a conveyance contract 
was held waived by acceptance by the 
predecessor of the vendor’s assignee 
of a portion of payments due, and 
laches in rescinding. Ohanian v. Ka- 
Zarit 11 P.(2d) ‘42, 123 Cal.App. 

[c] Acceptance not unequivocal 
act.—The vendor’s acceptance of par- 
tial payments during the purchaser’s 
prosecution of an appeal without su- 
persedeas from a decree forfeiting 
the land contract while the purchaser 
remained in possession was held not 
a waiver of forfeiture. Manson vy. 
Foltz, 17 P.(2d) 616, 170 Wash. 652. 


{[d] Accord and satisfaction.—Pay- 
ment of, and receipt for, a stated sum, 
“in full payment of all installments 
due” on realty sold, constituted recog- 
nition of validity and existence of 
contract and waiver of past defaults. 
enusdy. v. Neil, 165 N.E. 148, 333 Ill. 
629. 


78. See supra § 359. 

79, Watkins v. Warren, 10 P.(2d) 
500, 122 Cal.App. 617. 

80. Cowart v. Singletary, 79 S.E. 
196, 140 Ga. 485, 47 L.RA.N.S. 621, 
Ann.Cas.1915A, 1116. 
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of a deed;8! by accepting interest’? after the date 
on which the purchase money was to be paid;** by 
a demand for performance by the vendee of a con- 
current condition;** by a demand for payment;*° 
by an unauthorized retention of the payments 
made;*® by an agreement to take charge of and 
lease the property for the vendee’s benefit;** by 
bringing an action to recover the unpaid price,*$ 
or to foreclose a vendor’s lien,®® or for specific per- 
formanee,®® or a suit to quiet title, for the benefit of 
the purchasers;°! by an election to keep the con- 
tract in force;°? by transfer of a purchase-money 
note;°? by tender of a deed;*4 by an agreement to 
repurchase the property ;°° by a repurchase of the 
land from the vendee, provided more is paid than 
was due on the original contract;°® by permitting 
the purchaser to remain on the land and improve 
it until it has greatly increased in value, without at- 
tempting to enforce a forfeiture;°* by permitting 
the purchaser’s family to remain in possession after 
default ;°8 by stating to the purchaser that he would 
not insist on the forfeiture, the purchaser making 
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[§§ 388-384 


valuable improvements in reliance on the state- 
ment;®® by offering to convey, saying nothing of 
forfeiture for the default, and permitting the pur- 
chaser to make improvements;! by permitting the 
purchaser to make repairs after default, joining 
with the purchaser in selling part of the premises, 
retaining the purchase money thus received, and 
joining the purchaser in using the premises,” or by 
the vendor’s enforcing a payment of a portion of the 
sum due by a sale of securities.? Where, after the 
vendee’s default, the vendor permits him to perform 
a covenant or condition of the contract, the vendor 
waives his right to declare a forfeiture for such 
default.* 


[§ 384] (dd) Default of Vendor Preventing Per- 
formance.® The vendor waives default in payment 
where such default is caused by his own acts or omis- 
sions.© Thus, where the vendor refuses payment 
timely tendered,’ or refuses to sell,® or refuses to 
produce proof of his title,®? or demands payment of 
a larger sum than is due,!® or fails to place notes 
for collection at place specified by the contract?! 


81. May v. Haynie, 236 N.W. 98, 
212 Iowa 66; Zunkel v. Colson, 81 N. 
W. 175, 109 Iowa 695. 

{a] Payment to designated deposi- 
tary is sufficient. May v. Haynie, 
236 N.W. 98, 212 Iowa 66. 

82. Drollinger v. Carson, 155 P. 
923, 97 Kan. 592; Kohler v. Lundberg, 
180 P. 590, 54 Utah 339. 

[a] Acceptance of note as pay- 
ment of interest constitutes a waiver 
of the right to rescind the contract. 
HKdwards v. Muri, 237 P. 299, 73 Mont. 
339. 

83. Hermosa Beach Land & Water 
Co. v. Law. Credit Co., 166 P. 22, 175 
Cal. 493; Zadigian v. Gard, 193 N.W. 
783, 223 Mich. 147; Merriam y. Good- 
lett, 54 N.W. 686, 36 Neb. 384. 


[a] Agreement to accept interest. 

—Where, in a letter written to a pur- 
chaser who had agreed to buy the land 
in December, 1900, the vendor stated 
that all he shall ask “for this year” 
is the payment of the interest due, 
he cannot afterward rescind for a de- 
fault alleged to have occurred in the 
year 1900. Buchholz v. Leadbetter, 
O2TIN Wi 1830; dol NSD 203.1: 

84. Webber v. Herbert, 188 P. 
46 Cal.App. 83. 


[a] Thus, where the contract ob- 
ligates the purchaser to pay the taxes, 
if the vendor demands that he make 
such payment, although he is then in 

‘default as to payment of installments, 
the vendor cannot thereafter repudi- 
ate the contract for the prior default. 


819, 


Webber v. Herbert, 188 P. 819, 46 Cal. 
App. 83. 
85. Leballister vy. Morris, 211 P. 


851, 59 Cal.App. 699; Sorensen v. La- 
rue, 252 P. 494, 43 Tdaho 292; Thayer 
v. Wilmington Star lin Cory 105 Lin, 
540; Ingersoll v. Horton, 7 Mich. 405, 
Contra First Trust Co. of Hilo, Ltd. 
v. Cabrinha, 24 Hawaii 777. 


86. Three States Lumber Co. v. 
Bowen, 129 S.W. 799, 95 Ark. 529; St. 
Onge v. Blakely, 245 P. 532, 76 
Mont. 1. 


87. Adams y. Smith, 94 So. 521, 
208 Ala. 498. 
88. Cal.—Freeman v. Griswold, 34 
PP 3827, 99 Cal. xvil. 
Iil.—Mason vy. Richards, 8 Ill. 25. 
Me.—Manning v. Brown, 10 Me. 49. 
Pa.—Watkins v. Neff, 136 A. 221, 


a 


288 Pa. 314. 
Man.—Canada, etc., Land Co. v. 
Chavins, [1925] ii Dom.L.R. 197. 


N.W.Terr.—Guest v. Boston, 7 Terr. 
Snes 


Vendor’s action for purchase money 
see infra §§ 1357-1519. 

89. Missouri Pac. Ry. Co. v. Frost, 
eee S.W. 645, 146 Ark. 472; Balesh 

Alcott, 241 'N.W. 216, 257 Mich. 352; 
Giteses Boulevard Land Co. v. Apart- 
ment Garages, 222 N.W. 697, 245 Mich. 
448; Old Second National Bank of 
Bay City v. Alpena County Savings 
Bank, 73 N.W. 809, 115 Mich. 548; 
Thompson Vv. Robinson, 54 S.W. 243, 
93 Tex. 165, 77 Am.S.R. 8438. See Bass- 
ham v. Evans, (Tex.Civ.App.) 216 S. 
W. 446 (by such suit vendor elects to 
affirm the contract). 


Foreclosure of vendor’s lien see in- 
fra §§ 1204-1315. 


90. McCoy v. Wilson, 269 S.W. 
358, 168 Ark. 188; Dennis v. McCagg, 
32 Ill. 429; Blade v. Young, 8 La.App. 
591; O’Kelly v. Downie, (Man.) 15 
Dom.L.R. 158, 26 West.L.R. 413; Han- 
del v. O’Kelly, (Man.) 8 Dom.L.R. 44. 


Remedy of specific performance see 
Specific Performance 58 C.J. p 829. 


91. Silfvast v. Asplund, (Mont.) 
PAUP IEC) BRIE 


92. Korman v. Abramson, 49 Ont. 
1b Oe 


it Tom v. Wollhoefer, 61 Tex. 
Gite 
94. Stavnezer v. Cooley, 161 A. 863, 


115 Conn. 452. 


[a] VWendor’s assignee by tender- 
ing the deed to the purchasers waived 
claim that the purchasers, not having 
tendered final payment, were not Anti- 
tled to the deed. Stavnezer v. Cooley, 
161 A. 868, 115 Conn. 452: 


95. Rogers Development Co. v. 
Southern California Real Estate Inv. 

Os, LU Ee Oo84 Tb IiCale voy oo, ike: AG 
N.S. 543; Wilson v. Locigno, 259 Til. 
App. 285. 


96. Tom v. Wollhoefer, 61 Tex. 277. 

97. Morris v. Green, 88 S.W. 565, 
75 Ark. 410; Allen v. Woodruff, 96 Il. 
11; Erwin v. Daniels, 79 S.W. 61, 34 
Tex.Civ.App. 378. 

[a] Where payment is required be- 
fore entry and erection of improve- 


ments by the purchaser, but the pur- 
chaser nevertheless enters and makes 
improvements, with the knowledge of 
the vendor, and thereafter continues 
to occupy the premises without objec- 
tion, the court is justified in finding 
that the condition in respect of pay- 
ment before entry is waived. Minne- 
peas etc, R. Co. v. Chisholm, 57 N. 

W. 63, 55 Minn. 374. 

98. Hanson v. Brown, 213 S.W. 12, 
139 Ark. 60. 


[a] Vendor’s mistake of law (1) 
as to the purchaser’s wife’s home- 
stead interest in the land, which mis- 
take motivated his action, is no ex- 
cuse (Hanson vy. Brown, 213 S.W. ae 
139 Ark. 60), (2) since he is presumed 
to know the law (Hanson v. Brown, 
supra). (3) Presumption generally 
Hey ag of the law see Evidence 


99. Blair v. Blair, 48 Iowa 398; Orr 
v. Zimmerman, 63 Mo. 72. 


1. Bellamy v. Ragsdale, 14 B.Mon. 
(Ky.) 298. 


2. Cook Wiest... Paul's Chunche cu 
N.Y. 594 mem [aff 5 Hun 293]. 


3. Rump v. Schwartz, 10 N.W. 99, 
56 Iowa 611. 


4. Seeley v. Security Nat. Bank of 
Fairfield, 2385 P. 976, 40 Idaho 574. 


{a] Thus, after the vendee has de- 
faulted in payment, if the vendor per- 
mits him to make a payment on a 
mortgage he assumed, the vendor 
thereby waives strict performance of 
the contract and his right to declare a 
forfeiture. Seeley v. Security Nat. 
Pant of Fairfield, 235 P. 976, 40. Idaho 

5. Effect of failure to tender deed 
poses last payment is due see infra 

oo. 

6. See cases infra this section. 

7. Boyd v. Robertson, (Tex.Civ. 
App.) 23 S.W. 534. 

8. Cole v. Murphy, 125 A. 40, 144 
Md. 869; Standard Oil Co. v. Murray, 
183 N.W. 55, 214 Mich. 299. 

9. Newberry v. Langan, 47 Can. 
Sc Cctv 4) ol iB- CaS 87 
me Marvin v. Blasdell, 

11. Ballard v. Cheney, 26 N.W. 587, 
19 Neb. 58; Robinson v. Cheney, 24 N. 
W. 378, 17 Neb. 673. 


3 Sask.L. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 384-387] 


or to surrender the notes,!? he thereby waives his 
right to rescind or forfeit the contract. A default 
in payment is waived by a failure to tender the 
deed.** : 


[§ 385] (ee) Failure To Exercise Right Prompt- 
lye oel he right to rescind or forfeit the contract 
for a default in payment must be exercised promptly 
at the time of the default!® or it will be deemed 
to be waived,'® in the absence of a contract pro- 
vision providing otherwise.17 Where the vendor 
accepts an installment without the interest then 
due, such acceptance estops him from claiming a 
forfeiture of the contract based on such default.?8 


[§ 386] (ff) Mutual Forbearance. Where pay- 
ment is deferred from time to time by mutual agree- 
ment, it has been held that a suit to rescind for 
default in payment may be defeated by payment 
into court of the purchase price.t® Even though 
the contract contains a provision that, in case of 
nonpayment as specified, the contract should become 
null and void and all payments forfeited, if the 


12. Miles v. Hemenway, 117 P. 273, 
111 P..696,.59 Or. 348. Or. 

13. Ohanian y. Kazarian, 11 P.(2d) 
42, 123 Cal.App. 196. 

[a] As to assignees.—A default in 
payment by the vendee’s assignee is 
waived by the failure of the predeces- 
sor of vendor’s assignee to deliver 
the deed. Ohanian v. Kazarian, 11 P. 
(2d) 42, 123 Cal.App. 196. 

14. As not constituting waiver of 
right to rescind or forfeit see infra 
§ 387. 103 

15. Kan.—Cue v. Johnson, 85 P. 
598, 73 Kan. 558. 

Miss.—Ratliff v. Jackson, 118 So. 
418, 151 Miss. 486; Gannaway v. To- 
ler, 84 So. 129, 122 Miss. 111. 

Mo.—Gray v. Gurley, 159 S.W. 1076, 
1078, 252 Mo. 410 [quot Cyc]; Melton 
v. Smith, 65 Mo. 315. 

Mont.—Suburban Homes 


225; 


Tou be 
£37. 


590, 80 Tex. 45; 


S.W. 242, 


11038, 81 Vt. 379. 
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Or.—Ewing v. Ryan, 231 P. 981, 113 
In re Denning’s Estate, 229 
Tmo de Ld Or Gale 


Pa.—Durso v. Fiorini, 
Shilanski v. Farrell, 57 Pa.Super. 


S.D.—Keator v. Ferguson, 107 N.W. 
678, 20 S.D. 478, 129 Am.S.R. 


Tex.—Weems v. Masterson, 15 S.W. 
Maverick v. Perez, 
(Commn.App.) 228 S.W. 148 [rev (Civ. 
App.) 202 S.W. 199]; 
46 Tex.Civ.App. 
See McCord v. Hames, 85 S.W. 
Tex.Civ.App. 239 (delay coupled with 
other circumstances showing recogni- 
tion of existence). 


Vt.—Van Dyke v. Cole, 70 A. 593, 


Wash.—Walker v. McMurchie, 112 
P. 500, 61 Wash. 489. 
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parties agree, after default, to continue the con- 
tract in force, such provision is not effective.*° 


[§ 3887] cc. Acts Not Amounting to Waiver or 
Estoppel. An unnecessary notice of rescission un- 
less payment be made within a specified time is not 
a waiver of the default unless it is aceepted.?!_ Ven- 
dor’s conveyance of the land to third persons does 
not waive the right to forfeit the contract.22 Where 
an agreement for extension of time itself contains 
a provision that time is of the essence, it does not 
constitute a waiver of the right to rescind;?? and 
where the land has been conveyed by separate sales 
and, subsequent to one sale, a subsequent purchaser 
of the remainder secures an extension contract from 
the original vendor who retained a vendor’s lien 
to secure notes, such extension agreement is not a 
waiver by the vendor of his right to rescind the 
contract as to the land conveyed in the first sale.?* 
Moreover, the agreement to extend the time for _ 
payment. does not waive the right to rescind or 
forfeit the contract at the expiration of the ex- 
tended period,?® and the vendor occupies the same 


installment, it is not a waiver of the 
right of forfeiture that he does not 
declare it until three payments have 
become due. Reddish v. Smith, 38 P. 
10038, 10 Wash, 178, 45 Am.S.R. 781. 

[d] aches as to notes.—Although 
notes for the purchase price of land, 
together with a conveyance, reciting 
that such notes were to be the ven- 
dor’s liens on land conveyed constitut- 
ed an executory contract to sell the 
land, where it appeared that debt 
had been paid, and the notes are 
barred by-the statute of limitations, 
the vendor should not be allowed to 
rescind the contract and recover the 
land. Key v. Jones, (Tex.Civ.App.) 
191 S.W. 736. 

[e] Other statement.—Where the 
time of payment is of the essence of 
a contract of sale of land it is as much 
incumbent on the vendor to act 
promptly in the exercise of option of 
forfeiture as on the vendee to pay 


98 Pa.Super. 


947. 


Moore vy. Brown, 
523. 
504, 38 


North, 145 P. 2, 50 Mont. 108. 
N.D.—Fargusson v. Talcott, 73 N.W. 
20% 7 IND. 183; 
S.D.—Keator v. Ferguson, 107 N.W. 
678, 20 S.D. 473, 129 Am.S.R. 947. 


Tex.—Weems v. Masterson, 15 S.W. 
590, 80 Tex. 45; Walls v. Cruse, (Civ. 
App.) 185 S.W. 1033; Hudson y. Jones, 
(Civ.App.) 143 S.W. 197 

Vt.—Van Dyke v. Gore KOWAL S5 93" 
1103, 81: Vt. 379. 

16. Ga.—Atlanta Banking & Sav- 
ings Co. v. Chastain, 104 S.E. 628, 150 
Ga. 640. 

Idaho.—Sullivan vy. Bureaw, 208 P. 

841, 35 Idaho 755. 


Iowa.—Gaughen y. Kerr, 
694, 99 Iowa 214. 


Ky.—Kochum v. Hzell, 277 S.W. 497, 
20S Ky 4 27. 


Miss.—Ratliff v. Jackson, 118 So. 
418, 151 Miss. 486; Gannaway v. Tol- 
er; 84 So. 129, 131, 122) Miss. 111 [cit 
Cyc]; Stewart v. Gates, 30 Miss. 100. 


Mo.—Gray v. Gurley, 159 S.W. 1076, 


68 N.W. 


1078, 252 Mo. 410 [quot Cyc]; Melton 
v. Smith, 65 Mo. 315. 
Mont.—Suburban Homes Co. v. 


North, 145 P. 2, 50 Mont. 108, Ann.Cas. 
POUT Coil. 

N.D.—Fargusson vy. Talcott, 73 N.W. 
207,.7_ N.D. 183. 

Okl.—Moore v. Kelly, 157 P. 81, 57 
Okl. 348. 


[66 C. J.—50] 


Alta.—Crawford v. Patterson, 1 


Alta.L. 27. 


{a] Bona fide purchaser from per- 
son holding under a deed becoming ab- 
solute title on payment of the price 
without further conveyance from the 
vendor is within the protection of the 
rule. Weems vy. Masterson, 15 S.W. 
590, 80 Tex. 45. 


[b] Thus (1) acquiescence for 
thirty years in the-vendee’s failure 
to pay assumed obligations consti- 
tutes 4} waiver. Whitfield v. Lyon, 46 
So. 545, 93 Miss. 443. (2) Where a 
grantee under an executory convey- 
ance was a nonresident, and his resi- 
dence was unknown to the grantor, a 
delay by the grantor for about six 
years after the maturity of his ven- 
dor’s lien notes before electing to 
rescind was not a waiver of his right 
to rescind. Miller y. Horn, (Tex.Civ. 
App.) 149 S.W. 769. (3) The vendor 
is held to have waived his rights to 
insist on a termination of the contract 
by waiting for three months before 
giving the notice. Gannaway v. Toler, 
84 So. 129, 122 Miss. 111; Fargusson 
Ve aAleout, io) ING Wee 20’, \ IN: Dre Looe 
(4) Delay of over three years after 
the purchaser’s default, during which 
time the vendor received reimburse- 
ment for taxes paid, was a waiver of 
right to declare forfeiture. Ratliff v. 
Jackson,-118 So. 418, 151 Miss. 486. 


[c] Installments.—Under a con- 
tract providing that the vendor may 
rescind on default in payment of any 


at the time specified. Gannaway v. 
Toler, 84 So. 129, 122 Miss. 111; Far- 
gusson y. Talcott, TS INEWe SOT TaN. 
Diss. 

17. See infra § 387. 

18. Garvey v. Barkley, 104 P. 1108, 
56 Wash. 24. 

19. Cundiff v. 
App.) 27 S.W. 167. 

20. Prideaux v. Miller, 215 Ill.App. 
29. 


Corley, (Tex.Civ. 


21. Los Angeles Inv. Co. v. Wilson, 
212 P. 211, 60 Cal.App. 58. 

22. Donnelly v. Lyons, 
246, 173 Mich. 515. 

23. Long v. Clark, 135 P. 673, 90 
Kans) 535. 


24. Continental Oil & Cotton Co. vy, 
Steele, (Tex.Civ.App.) 186 S.W. 269. 

[a] Absence of default at the time 
of the extension of agreement does 
not affect the rule. Continental Oil 
& Cotton Co. v. Steele, (Tex.Civ.App.) 
186 S.W. 269. 

25. Idaho.—Machold v. Farnan, 94 
P. 170, 14 Idaho 258. 

Kan.—Drollinger y. Carson, 155 P 
923, 926, 97 Kan. 502 [cit Cyc]. 


139 N.W. 


Mo. , ary v. Missouri Land 
Co:, 130 S.W.. 335, 230 Mo: 342; 
N.J.—Wachung Realty & Develop- 


ment Co. v. Llewellyn Holding Cor- 
poration, 126 A. 326, 96 N.J.Eq. 498. 


Tex.—Lanier v. Faust, 16 S.W. 994, 
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position he would occupy if the time had been given 
in the original contract.2® Even though the agree- 
ment fixes no definite date for performance, it 
will not debar the vendor from rescinding, where 
the purchaser unreasonably delays performance and 
evinces no desire or willingness to perform.?* In 
view of the rule?® that knowledge of the ground of 
the forfeiture is essential to waiver of the ‘ground, oe 
acceptance of payment after the vendee’s default i is 
not a waiver of the right of forfeiture where, at the 
time, the vendor was unaware of his right of for- 
feiture.°° A demand for payment of a past-due in- 
stallment of interest does not waive the right of 
forfeiture.?1 Failure of the vendor to compel pay- 
ment at the times specified in the contract does not 
amount to a waiver.*2 Where the contract provides 
that on default in payment the vendee shall be liable 
for rent as a tenant, the vendor’s failure to demand 
such rent, and retention of the purchase money notes 
is not a waiver of the right to forfeit the contract 
where such retention of notes was merely due to 
vendee’s failure to call for them.** Where the ven- 
dor returns proffered payments after the vendee’s 
default and serves timely notice of intention to 
rescind the contract, he has not waived his right 
of rescission.*4 Where the contract specifies the 
hour for payment, the mere fact that the vendor re- 
mains at the designated place a short time after such 
hour is not a waiver of his right to forfeiture of 


81 Tex. 186; Leonard v. Kendall, (Civ.;v. Gentry, 271 P. 1098, 94 Cal.App. 742. 
See supra § 383. 


Sisson v.. Durrant, 278 P. 174, 
Scott v. Milne, UGB) 


App.) 5 S.W.(2d) 197, 

Wash.—Boger v. Bell, 146 P. 179, 84 
Wash. 131. 

Man.—Hicks vy. Laidlaw, 22 Man. 
96, 2 Dom.L.R. 460. 

Ont.—Dobbin v. Niebergall, 48 Ont. 


42. 


43. 
sos Wash. 382; 


Mae 


L. 343. [rev 180 F. 532]. 
26. Lanier v. Faust, 16 S.W. 994, 81 
Tex, 186. 185 Cal. 678; 


27. Reynolds v. Burlington, ete., 
Re ©onn IN: Wao Gs lb aNieb. 186. 

28. See Contracts § 645. 

29. Goold v. Kishan Singh, 263 P. 93 
548, 88 Cal.App. 339. y 


126; 
Cal.App. 552. 
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U.S.—Eastern 
Co. v. Moody, 198 F. 7, 119 C.C.A. 135 


Cal.—Hoppin v. Munsey, 198 P. 398, 
Boone v. Templeman, 
110 POAT 158 Cal. 290, 139 Am.S.R. 
Beck v. Swank, 203 P. 1010, 55 


Idaho.—Bowers v. Bennett, 164 P. 
30 Idaho 188, 196 [cit Cyc]; Prairie 
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the contract because of the default.2® A mere fail- 
ure to tender a deed on the day on which the last 
payment falls due does not deprive the vendor of 
his right to recover the land for nonpayment.*® 
So, a contract provision that no failure or delay 
in exercising the right to rescind shall operate as 
a waiver of such right is conclusive of the question 
of such waiver.*? Aside from such contract provi- 
sion, lapse of time and delay in declaring the for- 
feiture of the contract do not of themselves amount 
to a waiver of the right,?* particularly when accom- 
panied by demands for payments,?® or when the 
delay is caused by the vendee.*® Hence, the vendor’s 
delay in declaring a forfeiture because of vendee’s 
nonpayment of an installment does not constitute 
a waiver of the right, in the absence of prejudice 
to the vendee,* or acceptance of the overdue pay- 
ment.42 Moreover, a short delay after payment 
becomes due does not constitute a waiver.*® 


[§ 388] dd. Waiver as to One or More Payments 
as Affecting Defaults in Subsequent Payments. 
Although time is of the essence of the contract, 
waiver of default in payment as to one or more pay- 
ments does not operate as a waiver of the right to 
insist on payment of subsequent payments as pro- 
vided in the contract,** nor prevent the vendor from 
rescinding or declaring a forfeiture for failure to 
do so.4® The most that such indulgence can accom- 
plish is to require the giving of notice of intention 


Man.—Massey v. Walker, 23 Man. 
563, 11 Dom.L.R. 278, 24 West.L.R. 
168; Handel v. O’Kelly, 22 Man. 562, 
569 (per Perdue, J. A.). 


yg nial v. Abramson, 49 Ont. 


. 


Oregon Land 


[a] Separate agreements.—Where 
a lot sale contract, on which pay- 
ments had been accepted after they 
were due, was canceled by agreement 
and a new contract made, dividing the 
payments and applying them on the 
new contract, no payments having 
been made under the new contract, ac- 
ceptance of delayed payments under 
the first contract cannot affect the 


80. Goold v. Kishan Singh, supra. 
31. Drips v. Moore, 176 P. 159, 179 
age 249, 


Marquardt y. Fisher, 295 P. 
boar 135 Or:256;,77 A.L.R. 265. 
33. Souter v. Witt, 113 S.W. 800, 
SOM Ig ie Bee BNP Ac3 Am.S.R. 40. 
34. Tait v. Reid, 139 N.W. 1101, 158 
Lowa 466. 


85. Doctorman v. Schroeder, 114 A. 
810, 92 N.J.Hq. 676. 

36. Haile v. Smith, 45 P. 872, 113 
Cal. 656. 

87. Miller v. Fletcher Savings & 


Trust Co., 133 N.E. 174, 78 Ind.App. 
183. 
38. Ross v. Gentry, 271 P. 1098, 94 


Cal.App. 742; Bartlesville Oil & Im- 
provement Co. NALS CU a A Meds ert esa NO) 
Okl. 829; Walker v. McMurchie, 112 
Pe 500, 61 Wash. 489. 


39. Drips v. Moore, 176 P. 159, 179 
Cal. 249; Ross v. Gentry, 271 P. 1098, 
94 Cal.App. 742; Adams v. Madora 
Land Co., 227 N.W. 670, 248 Mich. 584; 
Walker v. McMurchie, 112 P. 500, 61 
Wash. 489. 

40. Duffy v. Egeland, 143 N.W. 350, 
26 N.D. 135. 

41. Price & Price Inv. Co. v. Mc- 
Grath, 222 P. 714, 26 Ariz. 110; Ross 


— 


Development Co. y. Leiberg, 98 P. 616, 
15 Idaho 3879. 


Ill.— Fox v. Grange, 103 N.E. 576, 
261 Ill. 116; Phelps v. Illinois Cent. R. 
ie 63 Ill. 468; Stow v. Russell, 36 Ill. 


Iowa.—Cassiday v. Adamson, 224 
N.W. 508, 208 ‘Iowa 417; Mintle v. 
ey 211 N.W. 367, 202 Iowa 
1128. 3 


Kan.—Atchison Sav. Bank v. Rich- 
ards, 289 P. 975, 976, 181 Kan. 81 [quot 
Cyc]; Holman ‘v. Joslin, (204 "PS 69:7, 
205 P. 629, 110 Kan. 674; Kliesen v. 
Equity Exchange & Mercantile Ass'n, 
65. Ps 650, \65t, 10 Wan. 138 “fanot 
Cyc]; Bohart v. Republic Inv. Co., 
30 P. 180, 49 Kan. 94. 

Mass.—Keefe v. Fairfield, 68 N.E. 
342, 184 Mass. 334. 

Mich.—Drake vy. Lippman, 208 N.W. 
50, 234 Mich. 80. 

Minn.—True v. Northern Pac. Ry. 
Co., 147 N.W. 948, 126 Minn. 72. 

‘Mo.—Gray v. Gurley, 159 S.W. 1076, 
252 Mo. 410. 

Neb.—Lent v. Burlington, ete, R. 
Co., 8 N.W. 431, 11 Neb. 201. 

Wash.—George W. H. White Inv. 
Co. v. Demarco, 153 P. 1060, 89 Wash. 
34; Cash v. Meisenheimer, 102 P. 429, 
53 Wash. 576. 


vendor’s rights under the new agree- 
ment. Spring Estate Co. v. Cohen, 204 
P. 264, 55 Cal.App. 695. 


45. Ala.—France v. Ramsey, 107 
So. 816, 214 Ala. 327; Davis v. Folmar, 
83 So. 60, 203 Ala. 336. 


Cal.—Shoemaker v. Cooke, 224 P. 
999, 65 Cal.App. 576; De Bairos v. 
Barlin, 190 P. 188, 46 Cal.App. 665. 


Hawaii.—¥irst Trust Co. of Hilo, 
Ltd. v. Cabrinha, 24 Hawaii 777, 785 
Lett Gye 


Ill.—Neil v. Kennedy, 149 N.E. 775, 
319) DL 75. 


Iowa.—Cassiday v. Adamson, 224 
N.W. 508, 208 Iowa 417; Westerman 
v. Raid, 212 N.W. 134, 203 Iowa 1270; 
Janes v. Towne, 207 NW: 79:0, 201 
Towa 690; Cohrt v. Kock, 10 N.W. 230, 
56 Iowa 658. 


Kan.—Atchison Sav. Bank v. Rich- 
ALAS AS 9R Pe OG ONG a bods mica ork 
[quot Cye]; Luther v. Hekking, 204 P. 
Bie alal{y) Kan, 478, 479 [cit Cyc]; 
Kliesen v. Equity Exchange & Mer- 
cantile Ass’n, 165 P. 650, 651,° 101 
Kan. 138 [quot Cyc]. 


Ky.—Baker v. Smith, 61 S.W. 1014, 
22 Ky.L. 1878. 


Me.—Halsted v. Little, 25 Me. 225. 
Ay Mamas oc v. Dundalk Co., 165 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 388-392] 


to adhere strictly to the requirements of the contract 
in the future.*® The simple act of receiving a pay- 
ment after the date when the payee was bound to 
accept it, without more, is no excuse for laches as 
to future payments.*? The effect of the acceptance 
is exhausted on the payment made, and, as to those 
following, the provisions of the contract are left 
to operate with unimpaired force.4® 


[§ 389] (5) Waiver after Forfeiture or Notice of 
Forfeiture. Where a forfeiture has been effected by 
a declaration of forfeiture and conveyance of the 
property to a third person, the vendor cannot there- 
after waive the grounds of forfeiture and restore 
the original contract.4® However, where no rights 
of third persons have intervened, any attempted 
forfeiture or rescission by notice may be waived, 
either expressly or by implieation.®® Thus, such 
forfeiture or rescission by notice is waived by sub- 
sequent acts clearly inconsistent with an intent to 
exercise the right,>! provided the vendee consents 
or acquiesces thereto.°? So, also, where by the 
terms of the contract a default in payment works 
a forfeiture without any election by the vendor of 
intention to claim such forfeiture,®*? the vendor may 
thereafter waive such forfeiture, so long as the rights 
of third persons have not intervened;>* but not 
otherwise.°> 
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[§ 390] (6) By Whom Waiver May Be Effected.°* 
The right to rescind or forfeit the contract for the 
sale of land may be. waived by the vendor,®’ his 
personal representatives,°® his grantee,°® or his au- 
thorized agent.°° However, the right cannot be 
waived by the unauthorized act of an agent of the 
vendor which is promptly repudiated by the vendor 
when brought to his notice.®! A provision in the 
contract reserving the right to the vendor to waive 
his right to forfeit the contract does not permit 
others, claiming some interest in the land, to waive 
such forfeiture.°? 


[§ 391] (7) Effect of Waiver or Estoppel. The 
effect of the waiver by the vendor of his right to 
rescind or forfeit the contract is to continue the 
contract in force, with other rights of the parties 
extinguished, on the one part by default, and on 
the other part by the waiver,®* and to give the ven- 
dee a reasonable time after the payment within 
which to perform his part of the contract.°* It ere- 
ates a temporary suspension of the right to rescind 
or forfeit the contract.°® The vendor’s rights are 
limited to a recovery of the amount in arrears.*® 
A default in payment that has once been waived 
cannot afterward be made the ground for a for- 
feiture.®* 


[§ 392] j. Revivor. When the right to rescind 


Mich.—Drake vy. Lippman, 208 N.W. 
50, 234 Mich. 80. 

Pa.—Shilanski v. Farrell, 57 Pa. 
Super. 137. But see Kunke! v. Rob- 
erts, 33 Pa.Co. 651 (vendee waives his 
right to rescind at will). 


Tex.—Booty,v. O’Connor, (Civ.App.) 


287 S.W. 282; Walsh v. Ford, 66 S.W. 
854, 27 Tex.Civ.App. 573. 
Vt.—Robinson v. Sherwin, 36 Vt. 
69. 
Wash.—Garvey v. Barkley, 104 P. 


1108, 56 Wash. 24. 


Ont.—Korman v. Abramson, 49 Ont. 
L: 9, 

46. Hoppin v. Munsey, 198 P. 398, 
185 Cal. 678; Weatherbee v. Sinn, 238 
P. 134, 73 Cal.App. 98; Atchison Sav. 
Bank v. Richards, 289 P. 975, 131 Kan, 
81. 

Requirement of notice of intention 
to adhere strictly to requirements of 
contract see supra § 359. 


47. Boone v. Templeman, 110 P. 
947, 949, 158 Cal. 290, 189 Am.S.R. 126 
{quot Lent v. Burlington, ete., R. Co., 
8 N.W. 431, 11 Neb. 201]; First Trust 
Co. of Hilo, Ltd. v. Cabrinha, 24 
Hawaii 777, 785 [cit Cyc]; Riddle Co. 
v. Taubel, 120 A. 776, 277 Pa. 95; Cash 
v. Meisenheimer, 102 P. 429, 53 Wash. 
576. 

“48. Boone v. Templeman, 110 P. 
947, 949, 158 Cal. 290, 139 Am.S.R. 126 
[quot Lent v. Burlington, ete., R. Co., 
8 N.W. 431, 11 Neb. 201]; Kliesen 
vy. Equity Exchange & Mercantile 
Ass’n, 165 P. 650, 651, 101 Kan, 138 
{quot Cyc]; Cash v. Meisenheimer, 
102 P. 429, 538 Wash. 576. 


49. Livingston County v. Dart, 56 
Ill. 437; O’Neal v. Wabash Ave. Bap- 
tist Church, 48 Ill. 349. 


[a] Joint grantors.—A transfer by 
one grantor of his rights under an 
executory contract of sale to the other 
grantor in confirmation of a transfer 
previously made is not a ratification 
of the executory contract so as to de- 
feat a prior rescission by the other 
grantor. Miller v. Horn, (Tex.Civ. 


, 


App.) 149 S.W. 769. 


50. Strauss v. Rabe, 127 A. 188, 97 
N.J.Eq. 208 [aff 130 A. 920, 98 N.J.Eq. 
Beet Timmins vy. Smith, 3 Sask-sL. 

Notice of intention to rescind or 
forfeit see supra §§ 358, 359. 


51. Krell v. Cohen, 183 
54, 214 Mich. 590 [cit Cyc]. 


[a] Conditional waiver of notice is 
immaterial when the condition is not 
performed. In re Howard, 18 Ont.W. 


N.W. 53, 


N. 222 
[b] Particular acts constituting 
waiver or estoppel. — (1) Repeated 


requests for time to complete title, 
together with promise to carry out 
contract as soon as title had been per- 
fected. Price v. Immel, 109 P. 941, 
48 Colo. 163. (2) Suit to foreclose 
vendor’s lien. Chicago Boulevard 
Land Co. v. Apartment Garages, 222 
N.W. 697, 245 Mich. 448; Old Second 
Nat. Bank vy. Alpena County Sav. 
Bank, 73 N.W. 809, 115 Mich. 548. (3) 
Extension of time (Lynch v. Higgins, 
191 N.W. 422, 154 Minn. 151; Godwin 
v. Miller, 226 N.W. 954, 199 Wis. 497), 
(4) provided payment is made with- 
in such extended period (Christin v. 
Story, 6 P.(2d) 301, 119 Cal.App. 310). 
(5) Acceptance of subsequent pay- 
ments in accordance with contract. 
Rubenstine v. Powers, 184 N.W. 589, 
215 Mich. 434; Krell v. Cohen, 183 
N.W. 538, 214 Mich. 590. 


[ec] Particular acts not constitut- 
ing waiver.—Possession of property 
by those for whom the vendor's as- 
signee held legal title. Moore v. El- 
liott, 239 N.W. 32, 213 Iowa 374. 


52. Chicago Boulevard Land Co. v. 
Apartment Garages, 222 N.W. 697, 245 
Mich. 448. 

“Waiver is a relinquishment, not 
a conservation of rights. It prevents, 
not permits, assumption of and choice 
between inconsistent positions. ia 
would be a novel and unjustifiable ex- 
tension of the doctrine of waiver to 
permit a vendor to forfeit a land con- 
tract, discharge the obligation of both 
himself and the vendee, and, at a fu- 


ture time when the exigencies might 
work in his favor thereby, reinstate 
the contract and its liabilities by his 
own act, without the consent or ac- 
quiescence of the vendee.’’ Chicago 
Boulevard Land Co. v. Apartment 
Garages, supra. 

53. See supra § 357. 

54. Northern Assur. Co. of London 
v. Stout, 117 P. 617, 16 Cal.App. 548. 

55. Northern Assur. Co. of London 
v. Stout, supra. 

56. Estoppel or waiver as to de- 
fects in contract see supra § 190. 


57. Strauss v. Rabe, 127 A. 188, 97 
N.J.Eq. 208 [aff 130 A. 920, 98 N.J.Eq. 
Boo And see cases supra §§ 371- 

58. Williams v. Haddock, 29 N.Y.S. 
199, 78 Hun 429 [aff 39 N.E. 825, 145 
N.Y. 144]. 

59. Pima Farms Co. v. Fowler, 258 
P. 256, 32 Ariz. 331. 

60. Strauss v. Rabe, 127 A. 188, 97 
N.J.Eq. 208 [aff 130 A. 920, 98 N.J. 
Eq. 700]. 

61. Hogueland v. 
818, 113 Iowa 634. 


[a] Thus, where the  vendor’s 
agent, without authority, commenced 
a suit for specific performance of the 
contract, which the vendor dismissed 
when he learned of it, the commence- 
ment of such suit does not affect the 
right of rescission. Hogueland v. 
Arts, 85 N.W. 818, 113 Iowa 634. 


62. Steel v. Long, 73 N.W. 470, 104 
Iowa 39. 

63. State v. Stevenson, 177 N.E. 
247,39 ‘Ohio -App. 335; Herman. ‘y. 
Gieseke, (Tex.Civ.App.) 33 S.W. 1006. 

64. Weatherbee v. Sinn, 238 P. 134, 
73 Cal.App. 98. 

65. Andrews v. Karl, 183 P. 838, 42 


Cal.App. 513; Somerdorf v. Schliep, 
44 N.W. 1084, 43 Minn. 150. 


66. Stark v. Norton, 211 P. 66, 24 
Ariz. 454. 


67. Van Dyke v. Cole, 70 A, 593, 
1103, 81 Vt. 379. 


Arts, 85 N.W. 
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the contract has been lost by the vendor, it cannot 
be revived unless to do so is necessary to protect 
the vendor from a repudiation of the contract by 
Although the vendor suspends his 
right of rescission by assigning a purchase-money 
note,°® such right 1s revived if he again acquires 


the vendee.®® 


such note.?° 


[§ 393] k. Avoidance and Relief against Rescis- 
It has been held that the 
remedies afforded by the contract will be enforced 
unless they impinge on some rule of equity or law,’? 
and, where time is of the essence and a forfeiture 
provision is not unconscionable,**® it has been held 
that the courts cannot relieve a party from the ef- 
fect of a forfeiture for which he 
lated,*4 nor from the performance of an act which 
is made a condition precedent in a contract for the 
sale of land,?® where there is no fraud charged or 


sion or Forfeiture.*71 


68. Maverick Vv. Perez, (Tex. 
Commn.App.) 228 S.W. 148 [rev (Civ. 
App.) 202 S.W. 199]. 

{a]. Thus, where the purchaser, 
under a land sale contract, acquiesced 
in forfeiture, the contract could not 
be revived after increase in land 
value by the 
facts. Brehm v. Ramm, 214 N.W. 94, 
239 Mich. 388. 

[b]. Demand of immediate pay- 
ment at a time when the vendee was 
out of work and unable to make pay- 
ment cannot operate as a revivor, 
after waiver for a long period. Fox 
v. Grange, 103 N.E. 576, 261 Ill. 116. 


{c] Mere failure to pay compara- 
tively trivial sum due will not revive 
a right of rescission lost for a long 
period of years. Maverick v. Perez, 
(Tex.Commn.App.) 228 S.W. 148 [rev 
(Civ.App.) 202 S.W. 199]. 

69. See supra § 390. 

70. Douglass v. Blount, 67 S.W. 
484, 95 Tex. 369, 58 L.R.A. 699 [rev 
(Civ.App.) 62 S.W. 429]; Benham v. 
Columbia Canal Co., 132 P. 884, 74 
Wash, 110. 

71. Cross references: 

Avoidance and relief against for- 
feitures provided by contracts gen- 
erally see Contracts § 646. 

Excuses for default or delay in pay- 
ment of purchase money see Supra 
§§ 328, 329. 

Relief against forfeitures generally 
see Equity §§ 76-80. 


72. Cook-Reynolds Co. v. Chip- 
man, 133 P. 694, 47 Mont. 289. 
[a] batute making forfeiture 


clause void where lien retained.— 
Where a vendor retains the legal title, 
Rev. Codes §§ 5715, 5800, providing 
that contracts for the forfeiture of 
property, subject to a lien in satisfac- 
tion of the obligation secured thereby, 
are void, and that one who sells real 
estate has a vendor’s lien thereon for 
the unpaid price, have been held not 
to apply; and, since there is no lien, 
there can be no basis for denying a 
forfeiture of the contract of sale on 
the ground of the purchaser’s default. 
Cook-Reynolds Co. vy. Chipman, 133 P. 
694, 47 Mont. 289. 


[b] In receivership proceedings 
against an insolvent buyer of land, 
the court will not refuse the vendor a 
forfeiture of the contract for nonpay- 
ment, to which he is entitled, merely 
to assist the receiver in disposing of 
the assets of the buyer. Tower y. 


assignee knowing the f 
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proved’® and no special cireumstaneces are shown 
which appeal to a court of equity,*? and especially 
where the consideration is grossly inadequate,’*® or 
where the effect of such relief would be to enforce 
a hard and unconscionable bargain.*® 
accordance with the general rule,*°® it has been held 


However, in 


that a court of equity will not enforce a forfeiture 


expressly stipu- 


Detroit Trust Co., 157 N.W. 367, 190 
Mich. 670. 


73. Moore vy. Elliott, 239 N.W. 32, 
213 Iowa 374. 

74. Cal.—Kimball v. Snyder, 8 P. 
(2d) 183, 215 Cal. 66; Ross v. Gentry, 
271 P. 1098, 94 Cal.App. 742. 

Tll.—McDonald v. Bartlett, 155 N.E. 
477, 324 Ill. 549; Montana Wheat Land 
Co.. v. Danaher, 225 Ill.App. 3864 [aff 
139 N.E. 876, 308 Ill. 620]. 

Iowa.—Reiger v. Turley, 131 N.W. 
866, 151 Iowa 491. 

Ohio.—Curtis v. Factory Site Co., 
12 Ohio App. 148. 

Wash.—Benham v. Columbia Canal 
Co., 132 P. 884, 74 Wash. 110. 

[a] Right must be clearly estab- 
lished.—The right of a vendor to for- 
feit a contract for the sale of land 
and payments made thereunder must 
be clearly established. Tolmachoff v. 
Hshbaugh,. (Ariz) 18) B.(2a) 256; 
Stark v. Norton, 211 P. 66, 24 Ariz. 
454, 


75. Smith v. Berkau, 184 S.W. 429, 
123 Ark. 90. 


76. McDonald v. Bartlett, 155 N.E. 
477, 324 Ill. 549; Benham v. Columbia 
Canal Co., 1382 P. 884, 74 Wash. 110. 


77. Fratt v. Daniels-Jones Co., 133 
P. 700, 47 Mont. 487. 

[a] Effect of possession and en- 
joyment of premises.—Where vendees 
were in possession of, and lived on, 
improved premises for over five years, 
paid only a small monthly rental, to 
which the contract. provided that pay- 
ments should be applied in case of 
default, and made no attempt to com- 
ply with ithe contract for several 
months after receiving notice of 
termination, equities were not with 
their assignee as against subsequent 
purchasers in the latter’s suit to quiet 
title. Weatherbee v. Sinn, 238 P. 134, 
73 Cal.App. 98. 

78. Missouri River, ete, R. Co. v. 
Brickley, 21 Kan. 275. 

79. Brashier v. Gratz, 6 Wheat. 
(U.S.) 528, 5 L.Hd. 322; Reed v. Rud- 
man, 5 Ind. 409; Missouri River, etce., 
R. Co. v. Brickley, 21 Kan. 275. 

80. See Equity § 81. 

81. Ark.—Three States = Lumber 
Co. v. Bowen, 129 S.W. 799, 95 Ark. 
529. 

Iowa.—Reiger v. Turley, 131 N.W. 
866, 151 Towa 491. 

Kan.—Cue vy. Johnson, 85 P. 598, 73 
Kan. 558. 


in a land contract if by any reasonable rule of con- 
struction it can avoid it.*? 
sometimes by virtue of express statutory provi- 
sions,*? a tender of payment by the purchaser be- 
fore the vendor has declared a forfeiture,®* or on 
the making of a demand for performanee,** or 
immediately on the vendor’s declaring a forfeiture,** 
although as to the latter proposition there is au- 
thority to the contrary,*® or a tender by the pur- 
chaser of full performance in his answer in a suit 
to enforce a forfeiture,*’ has been held to avoid or 


In some jurisdictions, 


Or.—Davis v. Wilson, 106 P. 795, 
55 Or. 403. 


Tex.—Moore v. Giesecke, 13 S.W. 
290) 6. Rex, 543° 0 Wiel Ss tven-Oimuses 
(Commn.App.) 235 S.W. 199 [rev (Civ. 
App.) 217 S.W. 240]. 

Utah.—Kohler v. Lundberg, 180 P. 
590, 54 Utah 339. 


[a] Law is adverse to forfeitures 
and the intent to forfeit money paid 
on a contract of sale must clearly ap- 
pear before the court will permit the 
vendor to retain both the money paid 
and the land. Davis v. Wilson, 106 P. 
795, 55 Or. 4038. 


82. See statutory provisions. 


83. Feibelman v. Hill, 216 S.W. 702, 
141 Ark. 297; Stemmons vy. Lynch, 14 
Po (2d) . 933;,; 159) (OK 2739 Chiger sty: 
Krauss, 106 P. 145, 57 Wash. 26. 


84. Southport Mill v. Ansley, 106 
So. 720). 160, .1ba.8-) Watson dive 
Feibel, 71 So. 585, 139 La. 375. 


[a] Effect of putting in default.— 
Under Civ. Code art 1911, stating how 
the debtor may be put in default, the 
act of putting in default is a simple 
demand for performance, and does not 
eut off the right to perform. Watson 
v. Feibel, 71 So. 585, 139 Ina. 375. 


85. Price & Price Inv. Co. v. Mc- 
Grath, 222 P. 714, 26 Ariz. 110; Cush- 
ing v. Levi, 3 P.(2d) 958, 117 Cal.App. 
94; Hstes v. Browning, 11 Tex. 247, 
60 Am.D. 238; Walls v. Cruse, (Tex. 
Commn.App.) 235 S.W. 199 [rev (Civ. 
App.) 217 S.W. 240]; Bray v. Boyles, 
(Tex.Civ.App.) 241 S.W. 1057; Lomax 
v. Trull, (Tex.Civ.App.) 232 S.W. 861; 
Canon vy. Scott, (Tex.Civ.App.) 230 S. 
W. 1042 ([rev on other grounds 
(Commn.App.) 240 S.W. 304]; Dreyer 
v. Southard, (Tex.Civ.App.) 148 S.W. 
1103; Wiseman v. Cottingham, (Civ. 
App.) 141 S.W. 817 [aff 174 S.W. 281, 
107 Tex. 68]; Hall v. Delaplaine, 5 
Wis. 206, 68 Am.D. 57. 


86. Papesh v. Wagnon, 157 P. 775, 
29 Idaho 93; Boger y. Bell, 146 P. 
179, 84 Wash. 131. 

87. Watson v. Feibel, 71 So. 585, 
139 La. 375; Moore vy. Giesecke, 13 S. 
W. 290, 293, 76:Tex. 543; Harding ‘v. 
Sana (Tex.Civ.App.) 17 S.W.(2d) 

“When a suit for the recovery back 
of the land has been brought, where 
any portion of the purchase money 
has been paid, or where valuable and 
permanent improvements have been 
placed upon the land by the vendee or 


by purchasers under him, and the de-- 


fendant when sued brings into court 


*By FRANCIS J. LUDES (§ 393). 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§ 393] 


prevent a forfeiture by the vendor, regardless of 
the length of time the purchaser has been in de- 
fault,**> unless there exists strong countervailing 
Also, where the vendor has given the 
purchaser notice of his intention to rescind, if not 
paid within a certain time, the purchaser may avoid 
the rescission by tendering the purchase money due 
However, an offer in open 


equities.®® 


before the date fixed.°° 
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chase price due 


court,®! or a payment or tender of part of the amount 


due,®? unless objection to the* amount thereof is 
waived,®® or an offer to offset a claim for damages,°* 
or to pay in the future,®® has been held not sufficient 
to relieve the purchaser of the effect of the forfei- 
ture; and, if the purchaser covenants to perform 
acts in addition to the payment of the purchase 
price, the mere payment and tender of all the pur- 


and offers to pay the balance of the 
purchase money with costs of suit, 
unless there exist strong countervail- 
ing equities, the money ought to be 
received and a recovery of the land 
denied.” Moore y. Giesecke, supra 
{quot Bush y. Merrill, (Tex.Commn. 
ADDN) Lb 206) ISaVVeee Sod ce ol Catt COs 
App:) 156 S.W. 606)]. 

88. Tom v. Wollhoefer, 61 Tex. 
277; Walls v. Cruse, (Tex.Commn. 
App.) 235 S.W. 199 [rev (Civ.App.) 
217 S.W. 240]; Seaboard Bank & 
Trust Co. v. Amuny, (Tex.Civ.App.) 
6 S.W.(2d) 186 [aff (Commn.Apn.) 23 
S.W.(2d) 287]; West Lumber Co. v. 
Henderson, (Tex.Civ.App.) 238 S.W. 
710 [mod on other ground (Commn. 
App.) 252 S.W. 10441; Canon v. Scott, 
(Tex.Civ.App.) 230 S.W. 1042 [rev on 
other grounds (Commn.Anp.) 240 S. 
W. 304]; Wiseman v. Cottingham, 
(Civ.App.) 141 S.W. 817 [aff 174 S.W. 
281, 107 Tex. 68]; Dillingham v. Kerr, 
(Tex.Civ.App.) 139 S.W. 911. 

89. Moore v. Giesecke, 13 S.W. 293, 
76 Mex. 543. 

90.. Moore v. Kelly, 157 P. 81, 57 
Okl. 348; Gottschalk v. Meisenheimer, 
113 PP. 7653) 115 PP. 79,-62> Wash. 299. 

91. Pell v. Chandos, (Tex.Civ. 
App.) 27 S.W. 48. 

92. Adams & McKee Land Co. v. 
Dugan, 228 P. .681, 68 Cal.App. 226; 
Moore v. Plliott, 239 N.W. 32, 213 
Iowa 374: Cassiday v. Adamson, 224 
N.W. 508, 208 Iowa 417. 


98. Nolan v. Foley, 120 N.W. 310, 
141 Towa 671. 

94. Britt v. Bauman, 226 N.W. 955, 
199 Wis. 514. 

95. Britt v. Bauman, 226 N.W. 955, 
supra. 

$6.. Wallace v. Maples, 21° P.- 860, 


79 Cal. 433 (holding that the tender 
of the amount due and payment into 
court is insufficient where the pur- 
chaser fails to break and sow the 
land as required by the contract). 


97. Pappas v. Harrah, 191 N.W. 
221, 221 Mich. 460. 


98. Nature and extent of relief 
granted in suits for rescission gener- 
ally see infra § 407. 

99. See Equity § 76. 

1. Conn.—Bronson vy. Leibold, 87 
A. 979, 87 Conn,-293. 

Kan.—De Good v. Gettle, 240 P. 960, 
119 Kan. 534. 

Ohio.—Franklin Finance Co. v. 
Bowden, 172 N.E. 698, 36 OhioApp. 19; 
Curtis v. Factory Site Co., 12 Ohio 
App. 148. 

S.D.—Bates v. Loffler, 133 N.W. 283, 
28 S.D. 228. 


Wash.—Wallis v. Elliott, 282 P. 
928, 154 Wash. 625; Herrick Improve- 
TEDL NCOmnV eel ye Teo bel entiO D5) 
Wash. 16. 


Eng.—Kilmer v. British Columbia 
Orchard Lands, Lim., [1913] A.C. 319; 
In re Dagenham (Thames) Dock Co., 
Ray) SC eli O22 

Alta.—Canadian Pac. R. Co. v. Mea- 
dows, 1 Alta.L. 344; Great West Lum- 
ber Co. v. Wilkins, 1 Alta.L. 155. 


B.C.—Verma vy. Donahue, 18 B.C. 
468; Mosdell v. Jardine, [1929] 4 
Dom.L.R. 617. 


Man.—Massey v. Walker, 
563; Perks v. Scott,:.21 Man. 570; 
Whitla v. Riverview Realty Co., 19 
Man. 746; Canadian Fairbanks Co. v. 
Johnston, 18 Man. 589. 

Ont.—Boyd v. Richards, 29 Ont.L. 
119, 4 Ont.W.N. 1415. 

Sask.—Howlett v. Broder, 7 Sask.L. 
149; Drinkle v. Steadman, 7 Sask.L. 
20. 


23 Man. 


[a] Usual forfeiture ciause disre- 
garded.—Where time is not of the 
essence of the contract, the usual for- 
feiture clause will be disregarded and 
set aside by a court of equity unless 
the default of the purchaser is in- 
tentional or results in loss to the ven- 
dor which cannot be compensated by 


interest. Curtis v. Factory Site Co., 
12 Ohio App. 148. 
[b] Belief installment paid.— 


Where the purchaser honestly believ- 
ed the installment had been paid and 
such belief was not so wholly unwar- 
ranted as to amount in itself to con- 
tumacy, it has been held that the pur- 
chaser should be permitted to pay the 
amount due and reinstate the con- 
tract. Wallis v. Elliott, 282 P. 928, 
154 Wash. 625. 


{e] Equity protects vendee, under 
a contract for the sale of land, 
against a forfeiture as it would a 
mortgagor. Bronson y. Leibold, 87 A. 
979,- 87 Conn. ' 2:93: 


{d] Party seeking relief must show 
that circumstances which exclude the 
idea of willful neglect or gross care- 
lessness have prevented a strict com- 
pliance, or that it has been occasioned 
by the fault of the other party, or 
that a strict compliance has been 
waived. Vankirk vy. Patterson, 50 A. 
966, 201 Pa. 90. 


[e] Confederate contract.—Where 
land has been sold’ under a_con- 
federate contract and’ the purchaser 
gave bonds secured by a deed of trust 
on the property, but did not pay*’such 
bonds and the trustee was directed to 
advertise the land for sale, it has 
been held that the purchaser may 
elect to give up the land’‘and receive 
what he had paid, accounting for 
rents and profits, or to retain the land 
and pay a reasonable price 'therefor. 
Carter v. Ragland, 21 Gratt: (62 Va.) 
574. 

{[f] Default in relatively small 
amount.——_Where plaintiff, in the ab- 
sence of the purchaser, without notice 


Relief in equity.°* 
eral rule that forfeitures are not favored and that 
jurisdiction is exercised by equity to relieve against 
the consequences of a forfeiture,®® courts of equity 
have relieved purchasers from forfeitures due to 
default or delay in the payment of the purchase 
price or an installment thereof,! although the land 
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is not a sufficient performance to 


prevent a forfeiture.°® So, too, where the vendor 
has secured a writ of restitution for the purchaser’s 
default in making payments, an offer to pay the 
balance due during the period for redemption, not 
being the equivalent of a valid tender of such pay- 
ment, has been held insufficient to relieve of the 
effect of the forfeiture.°* 


In accordance with the gen- 


to him, attempted to enforce forfei- 
ture, appropriate payment of two 
thousand four hundred dollars and 
valuable improvements placed on lots 
for failure to pay installment of two 
hundred dollars, granting relief to 
the purchaser against such forfeiture 
was proper. De Good v. Gettle, 240 
Ps 9605 419-Kans 534, 


[2] Relief given.—(1) Where a 
purchaser contracts to purchase real 
estate with the expectation of selling 
to third persons to meet his obliga- 
tions to the vendor, it has been held 
that courts may not relieve his de- 
fault, except to grant a period of 
grace within which to make payments 
to the vendor, provided the equities 
warrant it. Rohlinger vy. Coletta 
Land & Orchard Co., 116 P. 1095, 64 
Wash. 348. (2) Where, in an action 
by a purchaser a preliminary injunc- 
tion is granted, and a decree is made 
requiring the delivery of the deed on 
payment by plaintiff at a certain time, 
and plaintiff makes default in such 
payment, it is proper to amend the 
decree by. dissolving the injunction 
and directing delivery of the deed to 
the vendor and vesting the title in 
him. Carson Min. Co. vy. Hill, 42 P. 
678, 7 Colo.App. 141. 


{[h] In Louisiana (1) especially in 
the sale of immovables, it has been 
held that delay in performance should 
not be allowed to cut off the purchas- 
er’s rights by putting him in default 
(Watson v. Feibel, 71 So. 585, 139 La. 
375), (2) and, since, by Civ. Code art 
2563, the purchaser, who stipulates 
that the sale shall be dissolved of 
right in case he does not pay the price 
within the term, may nevertheless 
make payment after the expiration of 
the term if judicial demand has not 
been made, the same right extends to 
the purchaser who has not made a 
definite resolutory condition (Watson 
v. Feibel, supra); (3) and the fact 
that the purchaser has been dilatory 
in performance (Watson v. Feibel, su- 
pra), (4) or the mere fact that a pur- 
chaser, having learned of possible 
cloud on the title, sought to discover 
the purported holders of the title 
which made a cloud, is insufficient to 
show that he was seeking to under- 
mine the title (Watson vy. Feibel, su- 
pra), so as to prevent allowance of 
further time in which to perform. 
(5) However, after all the install- 
ments of the’ purchase price are due, 
the purchaser who has not complied 
with the sale cannot tender the mon- 
ey and demand title (Short v. Knight, 
15 La. 483 [holding that, after all the 
installments of the purchase price are 
due, the purchaser who has not com- 
plied with the sale cannot tender the 
cash and demand the title]), (6) nor 
may a purchaser who has been put in 
mora for nonpayment tender and de- 
mand performance (Morrison vy. Wim- 
berly; 14 La.Ann. 713, 714). 
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has risen in value,? provided the situation of the 
vendor has not changed in the meantime,® and pro- 
vided he can be fully compensated for the delay,* 
and the delay was not made by the purchaser for the 
purpose of gaining any undue advantage.®? How- 
ever, if it clearly appears that the purchaser can- 
not comply in any manner with the contract, and 
due notice to perform, followed by notice of can- 
cellation, has been given, equity will not under most 
circumstances grant further time for performanee.® 
Even where time is of the essence, it has been held 
that a eourt of equity will grant relief from a de- 
fault and a declaration of a forfeiture if the con- 
dition be subsequently performed, or tendered with- 
out unreasonable delay,’ where no circumstances 
have intervened that would render it unjust or in- 
equitable to give such relief. However, where de- 
fault in payments was not explained and the vendors 
have returned the consideration, it has been held 
that a court of equity was not justified in setting 
aside the cancellation of the contract on the ground 
that the vendors had no title to the land, not havy- 
ing qualified as trustees;? and where a purchaser 
unsuccessfully contested the vendor’s action for pos- 
session and had a right to pay the amount found 
due and save his rights under the contract, but 
instead appealed to the court of last resort, equity 
will not relieve him from the forfeiture after an 
affirmance by such court.?° 


Statutes providing for relief on making full com- 
pensation. By virtue of statutes in some jurisdic- 
tions,!! one who has subjected himself to a forfei- 
ture by a breach of a contract may, by complying 
with the conditions in which default has been made, 
or by making full compensation, be relieved there- 
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c a 


££ 


[§§ 393-396 


ful, or fraudulent,!2 but the purchaser is entitled 
to no relief where he has not offered to make full 
compensation nor alleged his readiness and ability 
to do so,t® and has shown no special circumstances 
as appeal to the conscience of a court of equity.1* 


Statutes extending period of redemption allowed 
a defaulting purchaser have been held to apply only 
to contracts made after the law took effect and not 
to contracts previously made.*® 


Redemption from mortgage foreclosure sale. <A 
redemption by the purchaser from a foreclosure sale, 
under a mortgage which he had assumed, a long time 
after his default and a declaration. of forfeiture by 
the vendor, has been held not to avoid the forfei- 
ture.1® 


[§ 394] L Suits for Rescission*17—(1) Nature 
and Form of Action. Where the vendor sues for can- 
cellation of the sales contract and for possession 
of the property, the suit is an equitable suit in re- 
scission.t8 It is not a foreclosure proceeding,*® and 
statutes relating to equity of redemption have no 


_ appheation.?° 


[§ 395] (2) Jurisdiction and Venue. Whether 
the ground relied on is fraud and deceit,?+ or default 
in performanée,”? jurisdiction of the vendor’s suit 
for rescission is in equity. A statutory provision 
requiring actions for the recovery of land to be 
brought in the county where the land lies** does not 
include a suit for rescission of a contract for the 
sale of land,?* and such suit may be brought in the 
county where defendant resides.2> However, a suit 
to rescind on the ground of lesion beyond moiety 
is properly brought in the court of the situs of the 
property.?°® 


Precedent. 


from when the breach is not grossly negligent, will- 


2. Austin v. Wacks, 15 N.W. 409, 

30 Minn. 335. 
3 Austin v. 
4 Curtis v. 

Ohio App. 148; 


Wacks, supra. 
Factory Site Co., 12 
Hall v. Delaplaine, 5 
Wis. 206, 68 Am.D. 57. See De Good 
v. Gettle, 240 P. 960, 119 Kan. 534 
(providing that vendor should be ful- 
ly protected and compensated). 

5. Hall v. Delaplaine, 5 Wis. 206, 
Gu Aim. Debi, 

6. Martinson v. Regan, 123 N.W. 
285, 18 N.D. 467. 


7. Mosso v. Lee, .(Nev.) 295 P. 776; 
Chadwick v. Stuckey, 5 Alta.L. 145. 


[a] Discretion not abused.—Under 
a finding that the purchaser’s care- 
lessness in not making ‘interest and 
tax payments was not willful, judg- 
ment excusing the purchaser from de- 
fault and relieving him from declara- 
tion of forfeiture was held not an 
abuse of discretion. Mosso y. Lee, 
(Nev.) 295 P. 776. . 


8. Mosso v. Lee, supra; 
v. Stuckey, 5 Alta.L. 145. 


9. Chappus v. Lucke, 224 N.W. 432, 
246 Mich. 272. 


10. Lippman v. Cort, 215 N.W. 528, 
240 Mich. 366. 


1l. See statutory provisions. 


412.) Christin iv; Story): 6) Pid). 301, 
119 Cal.App. 310; Fickbohm v. Knaust, 
284 P. 692, 103 Cal.App. 443; Montana 
Wheat Land Co. v. Northern Pac. Ry. 
Co., 139 N.E. 876, 308 Ill. 620 [aff 225 


Chadwick 


Ill. App. 364] (applying Montana stat- 
ute); Cook-Reynolds Co. v. Chipman, 
133 P. 694, 47 Mont. 289. 


[a] Statute equitable in nature.— 
The provisions of such a statute are 
equitable in nature, and he who seeks 
benefits must show readiness, willing- 
ness, and ability to do all that could 
reasonably be required under the cir- 
cumstances. Christin v. Story, 6 P. 
(2d) 301,119 CalApp. 3110: 


[b] Amount payable under con- 
tract making deferred payments due 
immediately.—Where a vendee made 
a default, authorizing the vendor to 
declare deferred payments due and to 
cancel the contract, and the vendor, 
after declaring the deferred install- 
ments due immediately, instituted 
proceeding under Gen. St. (1913) § 
8081, to cancel, and the vendee com- 
plied with the conditions in which he 
had made default, but did not pay the 
deferred installments, it has been held 
that the payment of the deferred in- 
stallments could not be required in 
the proceeding, and that the removal 
of the default which authorized its 
cancellation reinstated the contract. 
Needles v. Keys, 184 N.W. 83, 149 
Minn.* 477. 


13. Phoenix Title & Trust Co. v. 
Horwath, (Ariz.) 19 P.(2d) 82; Neher 
v. Kauffman, 242 P. 713, 197 Cal. 674; 
Christin v. Story,-6 P.(2d) 301, 119 
Cal.App. 310; Montana Wheat Land 
Co. v. Northern Pac. Ry. Co., 139 N.E. 
876. 308 Ill. 620 [aff 225 Ill.App. 364] 
(applying Montana statute). 


*By FRANK L. MORGINSON (§§ 394-422). 


[§ 396] (8) Conditions 


Ordinarily, 


14. Neher v. Kauffman, 242 P. 713. 
197 Cal. 674; Montana Wheat Land 
Co. v. Northern Pac. Ry. Co., 139 N.E. 
876, 308 Ill. 620 [aff 225 Ill.Avn. 364] 
(applying Montana statute); Edwards 
Vv... Muri, 237. P.. 209, 73. Mont. 339): 
Fratt v. Daniels-Jones Co., 133 P. 700, 
47 Mont. 487. 

15. Lippman v. Cort, 215 N.W. 528, 
240 Mich. 366; E. J. Lander & Co. v. 
Deemy, 176 N.W. 922, 46 N.D. 273. 

16. Johnson vy. Crouch, 156 N.E. 
754, 325 Till. 559. 

17. Vendor’s right to join incon- 
sistent demands in seeking rescission 
see Actions § 273. 

Vendor’s suit for reScission as elec- 
tion to rescind see supra § 357. 

18. Nicholson v. Roberts, 289 P. 
331, 144 Okl. 116; Cullins v. Elerick, 
236 P. 886, 110 Okl. 132. . 

19. Atchison Sav. Bank vy. Rich- 
ards) -289P. 9Tby Usiekane o1: 


20. Atchison Sav. Bank v. Rich- 
ards, supra; Heard vy. Gephart, 233 P. 


1044, 118 Kan. 82. 

21. Ronezkowski v. Jozwiak, 203 
N.W. 105, 230 Mich. 327. 

22. Maverick v._ Perez, (Tex. 


Commn.App.) 228 S.W. 148 [rev (Civ. 
App.) 202 S.W. 199]. 


23. See Venue [40 Cyc 47]. 

24 Morris v. Runnells, 12 Tex. 175, 

25. Morris v. Runnells, supra. 

26. Smart vy. Bibbins, 34 So. 49, 109 
La. 986. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


_ 


~§§ 396-400: 


before the vendor may sue for the dissolution of 
the contract, he must place the vendee in default 
where statutes so provide,?" but, if the contract de- 
clares the sale dissolved of right on default, such 
placing in default is waived.?* 
restore the purchaser to status quo prior to suing 
for rescission,?® but, if nothing is due the purchaser, 
the vendor need not tender such reimbursement.*° 


The vendor must’ 
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However, tender of the price is not a condition pre- | 


cedent to the vendor’s suit to rescind for lesion be- 
yond moiety.*! The vendor need not, as a condition 
precedent to his suit for rescission, tender payment, 


or pay, to the vendee the amount necessary to re-| 
imburse him for improvements he has made,*? in the | 
absence of an equitable basis therefor, as where such | 


reimbursement was contemplated by the parties when 
the contract was made,*?* or where the performance 
of the contract was not prevented by his breach.*# 


[§. 397] (4) Defenses; 
Relief. Where the vendee is sued for a rescission 
of an executory contract for the sale of land, he may 
defeat the rescission by tendering the amount due.*° 
However, if he so desires he may surrender posses- 
sion, and ask for a recovery of the money paid and 
such other relief as he may be entitled to.°° <A stat- 
utory provision that no action on an agreement of 
sale or on a personal covenant contained in such in- 
strument shall be commenced against any volunteer 
during continuance of war or for six months there- 
after for cancellation, sale, or foreclosure, or, if 
action has begun, no judgment shall be recovered, 


does not apply to the vendor’s action for cancella- | 


oon ee 

[§ 398] (5) Limitations. The statute of limita- 
tions runs against an action to dissolve a sale from 
the time the purchaser fails to pay the first install- 
ment.3§ 

[§ 399] (6) Parties.?® In order to obtain a re- 
scission by suit therefor all parties interested in 


Demand for Affirmative 
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the property involved must be brought before the 
court.4° The vendor*! or his assignee*? is entitled 
to sue. Where, under the terms of the contract, the 
purchaser assumed payment of a mortgage debt, and 
had contracted with the mortgagee to do so, such 
mortgagee must be made a party to the vendor’s suit 
for rescission.*? So coheirs of the vendor are nec- 
essary parties in a suit by one for rescission.** One 
who has received a part of the consideration must be 
made a party.?® While only the holders of title at 
the time of the suit are absolutely necessary par- 
ties,*® the original and intermediate holders of title 
may properly be made parties.** If the vendee, as 
part of the purchase price, assumes payment of notes 
which had been given by the vendor, and the holder 
of such notes does not assent to such assumption, 
such holder is not a necessary party to a suit by the 
vendor for rescission.t® The vendor, suing for 
rescission for lesion beyond moiety, need not join 
as defendant a third person who purchased the land 
from the vendee, even though such person knew of 
the inadequate price paid by the vendee.*® Although 
the vendee’s assignee is not a necessary party in 
the sense that there are issues between the vendor 
and himself,°° he is a necessary party defendant 
in order to justify granting relief to the vendor,°+ 
and has been held to be a proper party.>? 

[§ 400] (7) Pleading—(a) Bill, Complaint, or 
Petition—aa. In General. The bill, complaint, or 
petition in a suit for rescission must state the facts 
on which the right to rescission rests.53 If the 
eround for rescission is fraud, the complaint should 
allege that the vendor believed the representations 
to be true,®* and in jurisdictions where the fact that 
a party, at the time the contract was made, had the 
purpose and intent of breaking it after getting all 
possible from the other party constitutes fraud and 
deceit,°® if such purpose and intention are relied 
on as the ground for rescission, the vendor must 


[a] Vendee’s right to elect to sur-] supra. SOM Ot ee 
render possession or to keep the prop- 65.2 Gantt. vy: ees (Tex.Civ. 49. Morgan v. O’Bannon & Julien, 
erty on payment of the price does not App.) 252 S.W. 22 51 So. 293, 125 La. 367. 


affect the rule. Smart v. Bibbins, 34 


So. 49. 109 La. 986.: 36. 


37. 


Gantt v. aL eae supra. 
Riach v. Flliott, 9 Sask.L. 408, 


50. Griese v. 
West.Wkly. 698. 


Loewen, (Sask.) 6 


27. Southport Mill v. Ansley, 106 
So. 720, 160:la, 137. 


28. Southport Mill v. Ansley, su- 
pra. 

29. Erdley v. Dixon, 
127 Kan. 142. 


30. Cappel v. Hundley, 121 So. 176, 
168 La. 15. 


31. Ware v. Couvillion, 36 So. 220, 
112 La. 43. 


[a] Reason for rule.—The pur- 
chaser may elect to confirm the sale, 
in which case there would be noth- 
ing due by the vendor, or he may elect 
to rescind, in which case an account- 
ing on trial of the case would bes pee 
O ie) 


272 RP. 154, 


essary. Ware v. Couvillion, 
220, 112 La. ‘43. 
22. Suburban Homes Co. v. North, 


145 P. 2, 50 Mont. 108, Ann.Cas.1917C 
81. 

[a] Reason for rule.—Otherwise, 
the vendor, although without fault, 
could only exercise his option o 
rescission by paying for the privilege. 
Suburban Homes Co. v. North, 145 P. 
2, 50 Mont. 108, Ann.Cas.1917C 81. 


33. Suburban Homes Co. v. North, 
supra. 
34 Suburban Homes Co.. v. North, 


ger tas 681, [1917] 1 West.Wkly. 

38. Gonsoulin v. John I. Adams & 
Co., 28 La.Ann. 598. 

39. Appointment of curator ad hoc 
for absentee party in suit to rescind 
see Absentees § 21. 

40. Constant v. Lehman, 34 P. 745, 
52 Kan. 227; McNeill v. Cage, 85 S. 
W. 57, 38 Tex.Civ.App. 45; Murray v. 
Stentiford, 20 B.C. 162. 

41. Tait v. Reid, 139 N.W. 1101, 
158 Iowa 466. 


42. Tait v. Reid, supra. 

[a] Bight of action to dissolve 
sale does not pass with the transfer 
of the notes or obligation of the pur- 
chaser. Castle v. Floyd, 38 La.Ann. 
583; Swan v. Gayle, 24 La.Ann. 498. 

43. Hoover v. Binkley, 51 S.W. 73, 
66 Ark. 645. 

44. McNeill v. Cage, 85 S.W. 57, 38 
Tex.Civ.App. 45. 

45. Gee v. McMillan, 12 P. 417, 14 
Or. 268, 58 Am.R. 315. 

46. Aiken vy. Suttle, 4 Lea (Tenn.) 
103. 

47. 

48. Watson v. Feibel, 


Aiken vy. Suttle, supra. 
71 So. 585, 


51. Griese v. Loewen, supra. 


52. Porter,.v. Barrett, 206 IN.W. 
532, 2338, Mich. 373, 42 A.IL Re 1267. 


52. See cases infra this section. 


[a] Complaints held sufficient to 
state cause of action for default in 
performance by purchaser.—Purdum 
v. Durrance, 9 F.(2d) 925; Zeller v. 
Milligan, 236 P. 349, 71 Cal. App. 617; 
Lane v. Ziemer, 98 N.B. 741, 54 Ind. 
App. 278; Weller v. Weller, 7 Ky.Op. 
549; Denton v. Scully, 4 N.W. 41, 26 
Minn. 325; .Yoss v. De Freudenrich, 6 
Minn. 95; Dahl v. Pross, 6° Minn. 89: 
Whitcomb v. Moody, (Tex. Civ. App.) 
49 S.W.(2d) 513; Bergman Vv. Lewis, 
249 P. 470, 68 Utah 178. 

[b] Complaint held insufficient to 
state a cause of action. Schultz v. 
McLean, (Cal.) 25 P. 427. 

54 Spencer v. Hersam, 77 P. 418, 
31 Mont. 120. 

[a], Allegation of reliance on rep- 
resentations (1) is sufficient (Spencer 
v. Hersam, 77 P. 418, 31 Mont. 120), 
(2) since “believe” ‘and “rely” are 
nearly synonymous (Spencer vy. Her- 


Sam, supra). (3) “Believe” as nearly 
synonyrnous with “rely” see Believe 7 
Cre Dae LO Bie. 

55. See supra § 122, 
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allege them.®® If the ground for rescission is de- 
fault in performanee,*’ the bill, complaint, or pe- 
tition should contain allegations that the right to 
rescind existed when the suit was ‘brought,°® and 
that the rescission asked is not inequitable;°® it 
should allege performance by plaintiff,®® or that, 
for reasons not his fault, he is unable to perform,* 
or a tender®? and refusal®* when the covenants 
for the payment of the purchase price and convey- 
ance of title are considered dependent, the time when 
the vendee should have paid,°* that payment was 
to be made upon request, which has been refused, or 
within a reasonable time, which has elapsed,°®® and 
a demand for performance by the purchaser.®® So, 
where such ground is relied on, the complaint must 
allege that before commencement of the suit notice 
was given of the rescission,®* and, unless sufficient 
excuse is shown for the failure to do so,°* that 
before suit was commenced an offer was made to 
place in statu quo the purchaser, in those jurisdic- 
tions where the offer must precede the suit;®® in 
jurisdictions where the offer need not precede the 
suit, the bill should also ordinarily contain an offer 
to place the purchaser in statu quo;*° but this is 
unnecessary if the bill shows that the purchaser 
has been reimbursed for his expenditures by what 
he received under the contract sought to be reseind- 
ed.‘1 If the complaint shows that payments were 
accepted after they were due, it must also contain al- 
legations negativing the apparent waiver of the right 
of forfeiture.*? It is not necessary to allege dam- 
ages resulting from the nonperformance.*® Ivrele- 
vant allegations in the bill, complaint, or petition 
may be disregarded.** 


56. Vales v. Villa, 35 Philippine 
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alleging that the vendor exercised an 


[§§ 400-402 


[§.401] bb. Rescission for “Lesion beyond Moi- 
ety.” In an action to rescind for lesion beyond 
moiety, it is not necessary that the bill should al- 
lege fraud.7® An-allegation that the sale was made 
through the misrepresentation of defendant does not 
deprive the proceeding of its character as an action 
to rescind for lesion beyond moiety.**® 


[§ 402] (b) Answer and Demurrer. If the pur- 
chaser wishes to avail himself of plaintiff’s failure 
to offer to restore the purchase money paid and notes 
for the balance due, he must plead it specially,** or 
set it up in limine.78 A plea of tender of perform- 
ance must show that the covenants offered to be 
performed were coextensive with those provided by 
the contract." 
tain allegations of facts material for the purpose 
of obtaining additional time for redemption.*® Ob- 
jection to a suit to disaffirm a land sale that com- 
plainant did not notify defendant to quit possession 
can be urged only by demurrer or plea in abate- 
ment.$!_ Where the contract is silent as to the pur- 
poses and uses to be made of the property, although 
it was prepared by the vendor’s agent and was prop- 
erly signed by both contracting parties, a petition 
alleging fraud in establishing improvetionts not con- 
templated by the contract is subject to demurrer.®? 
So, also, a petition is demurrable which fails to 
allege restoration of, or offer to restore, status 
quo,** or a valid excuse for not doing so.84 Further, 
a demurrer lies to a petition by devisees of a de- 
ceased vendor, since the right to sue for rescission 
in such case belongs to the personal representative 
of the vendor.*® A demurrer lies to an answer which 


B.(2d) 925. 


769. option 1s a sufficient allegation of in- 71. Walling v. Thomas, 31 So. 982, 
57. Seo supra §§ 924-380 Fe ee ee Mortis [138 Ala, 120. 
58. Maverick v. Perez, (Tex.Commn.|y Wikenberry, 137 So. 128, 103 Fla. 72. Stark v. Norton, 211 P. 66, 24 
App.) 228 S.W. 148 [rev (Civ.APp.)|/104. (2) Generally. Myers v. Wil-|Aviz. 454. 
202 S.W. 199]. liams, 159 P. 982, 178 Cal. 301. 73. Coe v. Bennett, 266 P. 413, 46 
59. Maverick v. Perez, supra. 68. Kelley v. Owens, 47 P. 369, 52| idaho 62. 
60. Krotzer v. Clark, 174 P. 657,| P. 797, 120 Cal. 502; Stang v. New- 74. Forster v. Flack, 121 N.W. 890, 
178 Cal. 736; Smalley v. Sovereign 140 Wis. 48. 


Finance Co., 185 So. 558, 102 Fla. 32; 


Gee v. McMillan, 12 P. 417, 14 Or. 268, [al] 


pee 8 Ohio S.&C.P. 80, 6 Ohio N.P. 


Excuse held shown.—Circum- 


75. Belcher & Creswell v. Johnson, 
38 So. 481, 114 La. 640. 


58 Am.R. 315. stances shown by complaint praying 76 rilli 
61. Krotzer v. Clark, 174 P. 657,|for rescission were held to justify] 112 yoni s Ve Coumilen, Ty 6. Ser 22g2 
178 Cal. 736. the vendor’s failure to offer restora- 77. Ware v. Berlin, 9 So. 490, 43 
62. Smalley v. Sovereign Finance|tion of consideration before com-|y7,4 Ann. 534; Hole v. Wilson, 5 Sask. 


Co., 135 So. 558, 102 Fla. 3235) Dahl v. 


mencement of an action for rescission. 
Zeller v. Milligan, 236 P. 349, 71 Cal. 


L. 28, 41 (per Brown, J.); Hole v. 


The statement of defense may con- _ 


Pross, 6 Minn. 89; Scott v. Smith, 115 
P. 969, 58 Or, 591;. Frink v. Thomas, 
25 Raven 20 Or..265, 12) R.A. 2392 


63. Smalley v. Sovereign Finance 
Couiliod 502058, 202; Hla s2. 


64. Barnes y. Barker, 202 N.W. 430, 
113 Neb. 113. 
65. Barnes v. Barker, supra. 


Scott v. Smith, 115 P. 969, 58 
Ors 59 Brink ws Thomas, 25°P..717, 
20 Or. 265) 12 L.R.A. 239. 


[a] In Porto Rico Civ. Code § 1407, 
providing that, even though the con- 
tract provides that rescission shall 
follow of right after default, the ven- 
dee may pay after expiration of the 
time allowed, unless demand has been 
made, does not require the complaint 
to contain an allegation of demand 
for payment.- Franceschi vy. Sinigag- 
lia, 14 Porto Rico 480. 

67. Kelley v. Owens, 47 P. 369, 52 
P. 797, 120 Cal. 502, 

fa] Allegation held  sufficient.— 
(1) In a suit to forfeit a contract for 
the sale of realty, a bill of complaint 


App. 617. 


69. Kelley v. Owens, 47 P. 369, 52 
Pre97. M2 OeCals 
Wallace, 24 P. 887, 85 Cal. 522, 20 Am. 
S.R. 239; Bohall v. Diller, 
Stang v. Newberger, 8 Ohio S.&C.P. 
80, 6 Ohio N.P. 60; Maverick v. Perez, 
(Tex.Commn. App.) dea S.W. 148 [rev 
(Civ.App.) 202 S.W. 199]. 


[a] Averments held insufficient.— 
A mere averment in the bill that 
plaintiff is willing and able to place 
defendant in statu quo is insufficient, 
since the offer to do so must precede 
the suit. Hammond y. Wallace, 24 
P. 837, 85 Cal. 522, 20 AmiS!iR. 239. 


70. Walling v. Thomas, 31 So. 982 
133 Ala. 426; Brink v. Thomas, 25 P. 
717, 20 Or. 265, 12 L.R.A. 239, 


[a] Bill, complaint, or petition 
held sufficient.—A supplemental bill 
for rescission of contract was held 
sufficient, in offering to do equity and 
place defendants in status quo, al- 
though not alleging tender before fil- 
ing thereof. Purdum y. Durrance, 9 


cyieae 2 Sask.L. 59, 10 West.L.R. 

z 78. Ware vy. Berlin, 9 So. 490, 43 
502; Hammond vy. ThalAnnanade 

41 Cal. 532: 79. Lane v. Ziemer, 98 N.E. 741, 54 


Ind.App. 278. 


80. Grose v. Grose, (Man.) [1920] 
2 West.Wkly. 640. 


81. Davis v. Ross, (Tenn.Ch.App.) 
50 S.W. 650. 


82. Phillips v. Holtzendorf, 148 S. 
H.1327, 168 Ga. 529. 


83. Erdley v. Dixon, 272 P. 154, 127 
Kan. 142; Nicholson y. Roberts, 289 
P. 33h, 144 Okl. 116. 


84 Erdley v. Dixon, 272 P. 154, 
127 Kan. 142. 

fa] 
—Where the contract provides that 
the vendor may retain down payment 
as damages, a bill not alleging tender 
back of such payment is not demurra- 
ble. Wilson vy. Daniel, 115 So. 527, 94 
Fla. 1140. 


85. Stang v. Newberger, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Petition held not demurrable.. 


8 Ohio. 


: 


§§ 402-404] 


sets up that plaintiff took title to the land on its 
sale on mortgage foreclosure to secure a loan to de- 
fendant to the amount necessary to pay the mort- 
gage debt, ete., but which does not allege that the 
sum advanced was less than the full value of the 
land, or that defendant would be injured by the 
granting of the relief prayed, or that there was 


tender of payment of the loan.’ 


[§ 403] (c) Issues, Proof, and Variance. In an 
action to rescind for lesion beyond moiety, the issue 


involved is the intrinsic value of 


time of the sale, and plaintiff’s pretension and the 
If the fraud relied on is the 
fact that the purchaser, at the time the contract was 
made, had the purpose and intention of breaking 
the contract after getting all he could from the ven- 
dor, such purpose and intent must be proved.’§ 
Where the vendor sues to rescind the contract on the 
ground of fraud, and avers reliance on two fraudu- 
lent misrepresentations, proof of one of them is suf- 


nature of his title.87 


$.&C.P. 80, 6 Ohio N.P. 60. 

Right of vendor’s personal-frepre- 
sentative to sue for rescission see 
Executors and Administrators § 346. 


86. Belote vy. Morrison, 8 Minn. 87. 
87. Fleming v. Irion, 61 So. 151, 
t32"ha. 163" 


Dupree v. Myers, 138 So. 
146, 141 So. 393, 19 La.App. 806. 


Bee: Vales v. Villa, 35 Philippine 
769. 

noe Yates v. Alden, 41 Barb. (N.Y.) 
172. 

90. Yates v. Alden, supra. 

91. Griggs v. Meek; 261 P. 126, 264 
PMOL 30 Wyo 282: 

92. Copley v. Flint & Cox, 16 La. 
380; Martin v. Delaney, 17 So. 264, 


47 La.Ann. 719. 


93. Copley v. Flint & Cox, 16 La. 
380. 

94. Chandler v. Burkhalter, 121 So. 
353, 10 La.App. 575. 

95. See Evidence, §§ 13-24. 

{a] Right to forfeiture or rescis- 
sion.—The burden is on a contract 
vendor in seeking to forfeit or rescind 
the contract to show right to such 
relief. Tait v. Reid, 139 N.W. 1101, 
158 Iowa 466; Eargle v. ‘Eargle, 148 
S.B 6995, 61 S.C. 785. 


[b] Performance or excuse for 
nonperformance; demand for per- 
formance by purchaser.—(1) In order 
to sustain his cause of action, the 
vendor must prove that he has _per- 
formed (Krotzer v. Clark, 174 P. 657, 
178 Cal. 736), (2) or that, for reasons 
not his fault, he is unable to perform 
(Krotzer v. Clark, supra), (3) that he 
has tendered a deed to the purchaser 
(Scott v. Smith, 115 P. 969, 58 Or. 
591), (4) and that he has demanded 
performance (Scott v. Smith, supra). 


[ce] Justification for default by 
purchaser.—(1) In an action for 
rescission by the vendor, where the 
purchaser seeks to justify failure to 
perform on the ground of exoneration 
from all further obligations in that 
regard, the burden is on him to show 
such exoneration. Papin v. Goodrich, 
103 Ill. 86. (2) So, where the pur- 
chaser relies on the purchase in ig- 
norance of his rights, the burden of 
proving such matter is on the pur- 
chaser. Waterhouse vy. Pompey, 3 La. 
A. (Orleans) 323. (3) Where a ven- 
dor, seeking to forfeit the contract of 
sale, showed that he was the owner 
on a certain date, the burden was on 
defendant, claiming under the con- 
tract, to show a compliance therewith 
(Drips v. Moore, 176 P. 159, 179 Cal. 
249), (4) or to show waiver of non- 
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ficient,*® and the other averment will be rejected as 
Deletion of an allegation in a peti- 
tion to cancel the contract on the ground of fraud 
that defendant was good sceurity for sums mentioned 
in notes signed by defendant without recourse does 
not change the issues or the proof necessary in order 
to maintain the action.®! 


Under the general issue 


in an action for rescission for lesion beyond moiety, 


the land at the 


are at issue.®3 


missible.°4 


compliance (Drips v. Moore, supra). 

[d] Value of property.—(1) The 
burden of proving the value of the 
property at the time of the sale is on 
plaintiff vendor in a suit for rescis- 
sion for lesion beyond moiety. Gir- 
ault v. Feucht, 46 So. 26, 120 La. 1070. 
(2) Thus to rescind for lesion, he 
must establish with legal certainty 
that the market value of the property 
was more than double the price re- 
ceived. White v. Bergstedt, 115 So. 
59, 164 La. 998. 


[e] Revival of right after waiver. 
—Where the right of forfeiture has 
been waived, the vendor has the bur- 
den of showing a revival by proof of 
a definite and specific notice of inten- 
tion to enforce the contract. Bayside 
Land Co. v. Phillips, 184 P. 951, 43 Cal. 
App. 255. 

96. See Evidence §§ 89-1729. 

[a] Competency.—(1) In suit to 
rescind a land sale contract for the 
purchaser’s failure to pay taxes, 
wherein the purchaser alleged that, 
after he had ascertained that taxes 
were payable, he paid them together 
with the penalties incurred, evidence 
of the tax collector that the taxes had 
finally been paid after they had be- 
come delinquent was competent. Col- 
lins v. Eksoozian, 214 P. 670, 61 Cal. 
App. 184. (2) So, where there was an 
agreement that the tax bill should be 
sent in the vendor’s care, the pur- 
chaser’s evidence that the vendor did 
not tell him when the taxes were pay- 
able was competent. Collins v. Eksoo- 
zian, supra. 


{b] Mistake.—In an action to set 
aside a deed as to land alleged to have 
been conveyed by mutual mistake, op- 
tion contracts, in pursuance of which 
the deed was made, which contain a 
description of the land plaintiff al- 
leged was intended to be conveyed, 
and which contain no description of 
the land in suit, are competent to 
show that such land was not intend- 
ed to'he conveyed. Stahn y. Hall, 37 
P. 585, 10 Utah 400. 


[c] In action to rescind for lesion 
beyond moiety, evidence is admissible 
to prove fluctuations in price to which 
land in the same section was subject 
at the time of the sale, and the price 
for which the land in question was 
sold by defendant a few months after 
the Sale. bertol “Vv. ‘Tanner, “3 1a. 
252. 

97. See Evidence §§ 1730-1806. 


[a] Weight.—(1) The vendor must 
establish fraud to the same extent 
and degree as in an action for deceit 


[§ 404] (8) Evidence. 
evidence generally in relation to burden of proof,®® 
admissibility,°® or weight and sufficieney®* apply in 


questions of what plaintiff’s title was really worth, 
without being confined to the mere intrinsic value 
of the land,®? and that the true question does not 
relate to the intrinsic value of the land, and that 
the parties did not contemplate such a real sale as 
entitles plaintiff to relief for inadequacy of price 


Under allegations that defendant 


gave checks without funds, parol evidence is ad- 


The rules applicable to 


when he seeks to set aside a convey- 
ance on the ground of fraud. Kelly 
v. Enderton, 22 Man. 277, 5 Dom.L.R. 
613. (2) Evidence relied on to estab- 
lish lesion beyond moiety should be 
strong and conclusive. Fleming v. 
Irion, 61 So. 151, 132 La. 163; Hyde 
Vin Barron; (51 Sos 72601250 Wasmee a: 
Girault v. Feucht, 46 So. 26, 120 La. 
1070; Mayard v. Laporte, 33 So. 98, 
109 La. 101; Shreveport Rod, ete., 
Club vy. Caddo Levee Dist., 20 So. 293, 
48 La.Ann. 1081; Demaret v. Hawkins, 
8 La.Ann. 483; Riviere v. Boissiere, 5 
La. 382; Bourgeois v. Martin, 5 La. 
App. 321. (3) In such suit the gran- 
tors claiming lesion beyond moiety 
are required to prove by a _ prepon- 
derance of the evidence that the value 
of the land exceeded twice the amount 
per acre paid by the grantees. Sil- 
bernagel y. Harrell, 138 So. 713, 18 La. 
App. 536. (4) A party claiming a for- 
feiture of payments made by a ven- 
dee in a land sale contract must 
show by clear and satisfactory proof 
that such forfeiture comes within the 
terms of the contract. Lott v. Ander- 
son, 204 P. 673, 35 Idaho 87. 


[b] Evidence held sufficient: (1) 
To show a waiver of right to cancel 
a contract for the sale of land. Tim- 
mins v. Russell, 99 N.W. 48, 13 N.D. 
487. (2) To show that plaintiff 
was not speculating with precarious 
title so as to sustain right to rescind. 
Dupree v. Myers, 138 So. 146, 141 So. 
393, 19 La.App. 806. (3) To show 
abandonment by purchaser. O’Kelly 
v. Downie, 24 Man. 210. (4) Testimo- 
ny of the vendor that there was no 
consideration for a bond to convey 
land is sufficient to warrant a cancel- 
lation in the absence of any counter- 
vailing evidence by the purchaser. 
Merchant v. Bowyer, 22 S.W. 763, 3 
Tex.Civ.App. 367. (5) Evidence held 
sufficient to show that a purchaser 
breaching the contract of sale, stipu- 
lating for partial payments, was not 
guilty of a grossly negligent, willful, 
or fraudulent breach of duty within 
a statute authorizing a party incur- 
ring a forfeiture because of his fail- 
ure to comply with the contract to 
be relieved therefrom on making full 
compensation, except in case of a 
grossly negligent, willful, or fraudu- 
lent breach of duty. Cook-Reynolds 
Co. v. Chipman, 133 P. 694, 47 Mont. 
289. (6) Where A and B filed their 
bill to rescind a conveyance of land 
by A to C and D, and the bill averred 
that A held the land for the use of B, 
and D testified that he and C bought 
the land of A, trustee of B, this was 
sufficient evidence of the interest of 
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suits to reseind contracts of sale. 
[§ 405] (9) Receiver. 


sition of a general creditor.°* 


[§ 406] (10) Trial or Hearing. If an amendment 
of the complaint will permit an award of damages, 
the vendor should not be nonsuited, but should be 
The vendor is entitled 
to a directed verdict where the vendor is ready and 
willing to comply with the contract, but the purchas- 


permitted to so amend.°? 


er is unable to comply. 


[§ 407] (11) Nature and Extent of Relief Grant- 
The relief granted must conform to the is- 
sues.2. Where rescission is granted on the ground of 
fraud, a court of equity may require the purchaser 


ed. 


B. Taylor v. Strong, 18 Miss. 63. (7) 
So evidence has been held sufficient 
to sustain finding that purchaser had 
become indebted to vendor in specified 
amount (Fyten v. Cummins, 203 N. 
W. 178, 52 N.D. 445), (8) to support 
finding that purchaser had abandoned 
contract and relinquished possession 
of land (Fyten y. Cummins, supra), 


(9) and to support the verdict for }: 


plaintiff to such an extent as not to 
warrant the supreme court in setting 
it aside (First Nat. Bank yv. Coon, 173 
N.W. 4381, 143 Minn. 262). 


[ec] Evidence held insufficient: (1) 
To show nonperformance by vendee. 
Eargle y. Eargle, 148 S.E. 699, 151 


S.C. 85. (2) To show fraud and want 
of consideration. Shane v. Allen, 10 
La.A. (Orleans) 36. (3) To show 


abandonment by the purchaser of the 
contract or premises. Barnes v. Hu- 
let, 159 N.W: 125, 34 N.D: 576. °"(4) To 
show lesion. Cain v. Bauman, 42 So. 
654, 118 La. 82. (5) To show counter- 
claim for pasturage should be disre- 
garded. Huffine v. Lincoln, 287 P. 629, 
87 Mont. 267. (6) To authorize an 
award of damages to purchasers for 
destruction of hay by cattle of ven- 
dor suing to cancel contract. Huffine 
v. Lincoln, supra. (7) In an action to 
rescind for lesion beyond moiety if 
the value is not fixed within a certain 
range by the evidence, the lesion is a 
matter of conjecture and must be con- 
sidered as not proved. Hyde v. Bar- 
ron, 51 So. 126, 125 La. 227; Maynard 
v. Luaporte, 33 So. 98, 109 La. LOL; 


Parker v. Talbot, 37 La.Ann. 22; De- 
maret v. Hawkins, 8 La.Ann. 483; 
Beale v. Ricker, 7 La.Ann. 667. (8) 


The adaptability of the land in ques- 
tion for a site for an irrigating plant 
differs from its availability for such 
purpose. Its adaptability is neutral- 
ized by nonavailability, growing out 
of the fact that it is cut off from the 
water supply by the land of others, 
so that adaptability counts for noth- 
ing in determining the value in an 
action for relief against lesion beyond 
moiety. Smart v. Bibbins, 34 So. 49, 
109 La. 986. (9) The circumstance 
that the property was some time after 
the judicial sale thereof sold by the 
purchaser for a much greater price is 
not such a one as should authorize the 
rescission of the sale, particularly 
when the price given at such judicial 
sale equals the amount at which it 
was appraised. Agaisse v. Guedron, 2 
Mart.N.S. (La.) 73. 


98. California Delta Farms, Inc., v. 
Chinese American Farms, Inc., 269 P. 
443, 204 Cal. 524; Yakoobian v. John- 
son, 282 P. 522,102 Cal.App. 10. 


99. Masero vy. Bessolo, (Cal.App.) 
262 PH 6ie 


In an action to declare a 
forfeiture of the rights of the purchaser because 
of his default, in the absence of a statute provid- 
ing therefor, no receiver can be appointed at the 
instance of the vendor standing merely in the po- 
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to restore the property received from the vendor,* 


with interest. 


or, if restitution cannot be accomplished because of 
the purchaser’s conduct, it may require him to make 
compensation in money in lieu thereof, including the 
money value of the property that cannot be restored 
However, where the vendee in de- 
fault admits his inability to perform, the court is 
without authority to require a restoration of the con- 
sideration paid as a condition to rescission, in the 
absence of a statutory or contractual provision per- 
mitting or requiring such restoration.® 
ering the relief from the effect of nonperformance 
to which the vendor is entitled, regard may be had 
to the amount agreed to be paid, the amount actu- 


In econsid- 


ally paid, and the lapse of time since the forfei- 


ture.® 


1. Bigham v. Matthews, 156 S.E. 


652, 171 Ga. 759. 


2. Promis v. Duke, 281 P. 613, 208 
Cal. 420. 


[a] Thus (1) a contract of pur- 
chase and sale, which appears to have 
been executed with all the formalities 
required by law, cannot be classified 
as fictitious, nor can it be pronounced 
null and void unless such disposition 
was sought during the trial. Rivera 
v. Miranda, 10 Porto Rico 224. (2) 
Under a bill to declare a land contract 
forfeited and annulled, to have the 
record thereof set aside, and for the 
appointment of a receiver and issu- 
ance of a writ of possession, the court 
could not properly find that there was 
money due under the contract and re- 
quire payment of the entire amount 
due on the purchase price to be made 
long in advance of the time fixed by 
the contract, and further to require 
such payment to be made in gross in- 
stead of in installments as specified 
in the contract. Witherstine v. Sny- 
der, 225 Ill.App. 189. 


[b] Special damages.—A claim by 
a vendor to damages resulting from 
the purchaser’s breach of contract, 
based on the fact that the vendor 
was obliged to maintain an action to 
obtain possession of the premises aft- 
er the breach, is a claim for special 
damages, and must be supported by 
specific allegations in the pleadings to 
be recoverable. Cook-Reynolds Co. v. 
Chipman, 133 P. 694, 47 Mont. 289. 


[ec] Relief held within issues.—(1) 
In a vendor’s suit to rescind a land 
contract, accounting was held within 
the issues where the purchaser had 
received rents. Promis vy. Duke, 281 
P. 6138, 208 Cal. 420. (2) Where, in a 
suit by a vendor for the cancellation 
of the contract and forfeiture of pay- 
ments made, the purchaser attempted 
to allege facts estopping the vendor 
from demanding a forfeiture of pay- 
ments, and prayed for relief which 
might be equitable, the purchaser es- 
tablishing facts constituting an estop- 
pel was entitled to relief against a 
forfeiture, less the damages sustained 
by the vendor for the breach, and less 
compensation for use of the property 
by the purchaser. Cook-Reynolds Co. 
v. Chipman, 133 P. 694, 47 Mont. 289. 
(3) A decree, canceling contract for 
purchaser’s default, permitting the 
vendor to retain monthly payments, 
but to restore initial payment, was 
held not unjust to the purchaser un- 
der the circumstances. Simmons y. 
Berryman, 174 N.E. 410, 342 Ill. 274. 
(4) Where a contract to convey land 
contemplates sales by the vendee to 
others, equity may protect rights ac- 
quired by purchasers from the vendee, 


Even though the vendor is not entitled to 
the relief sought, equities in favor of the vendee or 
persons claiming under him will be adjusted.’ Where 
suit is brought to rescind® or dissolve® a contract of. 


although a forfeiture of the contract 
as to the vendee be decreed. Slem- 
mons v. Suwannee Valley Florida 
Land Co., 65 So. 253, 67 Fla. 365. 

[d] Personal judgment.—Where a 
contract for the sale of land does not 
fix as liquidated damages the amount 
of payments made or owing at the 
time of cancellation for breach, in the 
absence of a finding as to the val- 
ue of the purchaser’s equity at the 
time of cancellation, personal judg- 
ment for the amount owing in addi-, 
tion to judgment quieting title in the 
vendor is not supported by the find- 
ings. Fyten v. Cummins, 203 N.W. 
178, 52 N.D. 445. 


[e] Crops.—Even though the con- 
tract provides that crops shall be sub= 
ject to a lien in the nature of a chat- 
tel mortgage, where the parties to the 
suit for rescission stipulated that the 
proceeds of the crops be deposited in 
court as a tender by vendee, and ven- 
dee has not redeemed, vendor is not 
entitled to such deposit. Ebert v. 
Parle, 184 N.W. 402, 216 Mich. 60. 


3. Menz v. Beebe, 77 N.W. 9138, 78 
N.W. 601, 102 Wis. 342. 


4. Menz v. Beebe, supra. 
5. Nelson Real Bstate Agency v. 
Seeman, 180 N.W. 227, 147 Minn. 354. 


gad Yoss v. De Freudenrich, 6 Minn. 


7. Ball v. Belden, 126 S.W. 20, 59 
Tex.Civ.App. 29. 


8. La.—Morrison v. Wimberly, 14 
La.Ann,. 713, 714. 


Minn.—Drew vy. Smith, 7 Minn. 301; 
Yoss v. De Freudenrich, 6 Minn. 95. 


,N.D.—Vail vy. Evesmith, 241 N.W. 
719, 62, N.D. 99. 

S.D.—Bates v. Loffler, 1383 N.W. 283, 
28 S.D. 228. 


Tex.—Harding v. Garcia, (Civ. App.) 
17 S.W.(2d) 859. 


Wash.—wWeil v. Jordan, 286 P. 662, 
156 Wash, 214. 


Man.—Pentland v. MacKissock, 23 
Man. 1, 22 West.L.R. 947, 9 Dom.L.R. 
572; Perks v. Scott, 21 Man. 570. 
Here e re ber v. Bielby, 6 Sask. L. 
301. 


[a] Period.—Such time must not 
exceed.six months. Morrison v. Wim- 
berly, 14 La.Ann. 713, . 


{b] Failure to grant delinquent 
purchasers of land, after cancellation 
by written notice, further time to re- 
pair the default and reéstablish rights 
under the contract is not error, where 
no equities require Such indulgence. 
eiutine v. Lincoln, 287 P. 629, 87 Mont. 

es 5 
9. See cases infra this note. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sale on the ground of nonperformance, the court 
may in its discretion allow the purchaser a reason- 
able time in which to perform the contract. In 
granting this indulgence to the purchaser the court 
may impose such terms as may be proper and eq- 
uitable,*® as that the purchaser pay the vendor the 
amount the latter has paid for taxes on the land.14 
Where rescission and a recovery are sought of land 
which the purchaser has improved in’ good faith, on 
the ground that the agent assuming te make the 
sale was without authority to do so, the court may 
properly render a judgment providing for sale of 
the land to satisfy the claim for improvements, un- 
less payment therefor be made within six months.12 
In an action to rescind for lesion beyond moiety 
under the Louisiana code, the purchaser’s only ob- 
ligation is to restore the property,’®? and he may 
elect to surrender the property or keep it on paying 
a just price.t+ In other jurisdictions on rescission, 
the purchaser must return the land and its fruits. 


If the vendor fails to establish his right of rescis- 


sion, under the general rule1® that, where a court 
of equity has acquired jurisdiction, it will give com- 
plete relief,* the purchaser is entitled to a state- 
ment of accounts and to the establishment of time 
for paying such amount due.1§ 


[§ 408] (12) Judgment or Decree. Where the 
vendor is denied forfeiture and ordered to deliver 
the deed to the purchaser on the latter’s payment 
of the amount due, the decree must also provide for 
an equitable lien on the land for the amount due 
and for a sale of the land if the vendee fails to 
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pay.t° Where by reason of statute, penalties im- 
posed by contract for nonperformance are void, the 
judgment cannot enforce a penalty.2° Where the 
trial court makes an order for judgment granting a 
stipulated time for redemption, and an.extension of 
such time is obtained, the party so obtaining the 
extension has the duty of having the judgment al- 
tered so as to embody such change.?! In such ease, 
the judgment does not become final until the expira- 
tion of the time for appeal, running from the date 
the judgment was so amended.?? 


[§ 409] (13) Costs. The holder of a mechanics’ 
lien against the property, made a party defendant 
to the suit for cancellation of the contract for the 
sale of the property, is a defendant within the mean- 
ing of rules of court relating to taxation of costs, 
so that, if the action is discontinued before the lien 
is discharged, such holder is protected as to costs.?% 


[§ 410] (14) Review. The discretion of the court 
in allowing the purchaser a reasonable time in which 
to perform?* will not be reviewed unless there is 
an abuse of discretion.?®° Facts occurring long after 
the case is decided by the trial court do not author- 
ize remanding the ease to such court for further 
hearing.*° 

[§ 411] m. Operation and Effect?7—(1) In Gen- 
eral. The vendor’s rescission by his own act termi- 
nates the rights of the parties under the contract.28 
The rescission leaves the rights of the parties and 
the amount of the damages, if any, to be deter- 
mined, not by the rescinded contract, but by the court 


Rescission or forfeiture by vendor 


[a] In Louisiana (1) while former- 
ly the text rule was held (George v. 
Lewis, 11 La.Ann. 654), (2) under Rev. 
Civ. Code arts 2046, 2047, the party in 
default as to a commutative contract 
is not entitled to the delay as a matter 
of right (Southport Mill v. Ansley, 
106 So. 720, 160 La. 181), (3) although 
the contrary is true as to a complet- 
ed sale, in view of Rey. Civ. Code arts 
2561-2563 (Southport Mill v. Ansley, 
supra), (4) the right of the purchaser 
to pay continuing until judicial de- 
mand, whether the contract dissolves 
the sale of right or not (Southport 
Mill v. Ansley, supra). (5) The pro- 
hibition of Rev. Civ. Code art 2729 to 
grant a delay in actions to rescind a 
lease for nonpayment of rent does not 
give the purchaser in default in other 
cases a right to tender performance 
without being granted delay. South- 
port Mill v. Ansley, supra. 


10. Drew v: Smith, 7 Minn. 301. 


[a] In Saskatchewan (1) under 
Act (1917) ¢ 31, providing that all pro- 
ceedings by a vendor to rescind or 
cancel the contract must be had and 
taken by proceedings in a court of 
competent jurisdiction, the court may 
lay down the terms on which its aid 
will be granted. Provincial Securities 
Co. v. Gratias, 12 Sask.L. 155. (2) 
Where it is highly improbable that the 
purchaser will be able to pay the 
amount due, the court may require 
that he make such payment into court 
before it will order an accounting. 
Mennonite Land Sales Co. v. Friesen, 
[1925] 3 Dom.L.R. 335. 


11. Drew v. Smith, 7 Minn. 301. 

12. Van Zandt v. Brantley, 42 S.W. 
617, 16 Tex.Civ.App. 420. 

13.. Copley v. Flint & Cox, 16 La. 
380. 

14. Smart y. Bibbins, 34 So. 49, 109 
La. 986; Dupree v. Myers, 141 So. 393, 


138 So. 146, 19 La.App. 806; George 


v. Lewis, 11 La.Ann. 654. 

15. See case infra this note. 

[a] In Philippine Islands (1) un- 
der Civ. Code art 1295 the text rule 
prevails (Verceluz v. Edano, 46 Phil- 
ippine 801), (2) and the return must 
retroact to the date of the institution 
ot the action for rescission (Verceluz 
Vv. Edano, supra). 


16. See Equity § 845. 
17. Nagdeman v. Cawley, 162 N.E. 
68, 89 Ind.App. 196. 


18. Nagdeman vy. Cawley, supra. 


19. Ratliff v. Jackson, 118 So. 418, 
151 Miss. 486. 


20. Cullins v. Elerick, 236 P. 886, 
LTO SOK, 132; 


[a] Judgment held not thereby in- 
valid.—Cullins y. Elerick, 236 P. 886, 
110 Okl. 132. 


21. Klinefelter v. Anderson, 230 N. 
W288, 59-N:D. 417. 

22. Klinefelter v. Anderson, supra. 

23. Munday v. Trumbley & Imp. 
Elev., ete., Co., 16:‘Sask.L. 50, 67 Dom. 
L.R. 535, [1922] 3 West.Wkly. 94. 

24. See supra § 407. 


25. Drew v. Smith, 7 Minn. 301; 
Yoss y. De Freudenrich, 6 Minn. 95. 


[a] Discretion not abused.—BHEvi- 
dence held not to warrant exercise of 
discretion to grant further time to 
perform an agreement to purchase 
property as permitted by Rev. Civ. 
Code art 2047. Southport Mill v. An- 
Sley, 106 So. 720, 160 La. 131. 


26. Southport Mill v. Ansley, su- 
pra. 
27. Of rescission by: 


Mutual consent see supra § 305. 
Purchaser see infra §§ 505-513. 


as defense to vendor’s action for un- 

paid purchase money see infra § 1401. 
Suit by vendor to rescind as ground 

for rescission by purchaser see infra 

§§ 462, 463. 
Vendor’s right: 

After rescission, to recover unpaid in- 
rely et be and interest see infra § 

After rescission, to retain payments 
made see supra §§ 347-354. 

To damages after his rescission see 
infra § 1520. f 

To specific performance after his re- 
scission of contract see Specific Per- 
formance § 165. 


28. Fla.—wNorris v. Eikenberry, 137 
So. 128, 103 Fla. 104. 


Ill—Lanski v. Chicago Title & 
Trust Co., 155 N.E. 296, 324 Ill. 367; 
Chrisman v. Miller, 21 Ill. 227. 


Mich.—Dedmon vy. Sarkesion, 233 N. 
W. 434, 252 Mich. 613. 


Minn.—Smith v. Dristig, 224 N.W. 
157, 176 Minn. 601; International Real- 
ty & Securities Corporation v. Vender- 
poel, 148 N.W. 895, 127 Minn. 89. 


Mont.—Edwards v. Muri, 237 P. 
209, 73 Mont. 339; De Young v. Bene- 
pe, 176 P. 609, 55 Mont. 306. 


Or.—Miles v. Hemenway, 117 P. 273, 
111 P. 696, 59 Or. 318. 


Tex.—Hall yv. Shirk, (Civ.App.) 35 
S.W.(2d) 191, 198 [quot 2 Black Re- 
scission & Cancellation (2d ed) § 440]; 
Wilson v. Robertson, (Civ.App.) 228 
S.W. 285. 

Wash.—Jones v. Grove, 135 P. 488, 
76 Wash. 19. 

Wis.—Ditberner v. 
817, 168 Wis. 264. 

Ont.—Fraser v. Ryan, 24 Ont.L. 441, 


Bess, 157 N.W. 
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of equity.2® The vendor is at liberty to act as if 
the contract ceased at the date indicated in his no- 
tice of intention to rescind,®® and thereafter all 
parties formerly interested in the contract may deal 
with the property as total strangers,* and a vendee 
who has acquiesced in such rescission and has sur- 
rendered possession thereby lost all rights in the 
premises.2? Thus, after the vendor has rescinded 
the contract, he is entitled to possession of the 
property.** After the vendor has rescinded the con- 
tract, he is entitled to sell it again,** and he need 
not make a conveyance of the land,?® nor need the 
purchaser make payment.?® A judgment of reseis- 
sion revests title in the vendor,** entirely free from 
claims by the vendee.*8 A judicial dissolution of 
the contract for the sale of the land, ordering res- 
toration of possession free from encumbrances, trans- 
fers a mortgage by the purchaser to a third person 
to any sum due from the vendor to the purchaser,*® 
and the property returns to the vendor free from 


all charges created by the purchaser or which re- ' 


sult by operation of law from his possession.4® How- 
ever, the rights of the purchaser do not terminate 
until an actual forfeiture of the contract.*! 


[§ 412] (2) Reimbursement of Purchaser for 


Improvements*?—(a) Right to Reimbursement—aa. ° 


Repudiation of Contract by Vendor as Void under 
Statute of Frauds. 
provements made by the purchaser.*? 


vent fraud;*® a party will not be permitted to re- 
pudiate his contract and profit thereby.*® ~ This 
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Where the vendor has repudi- ~ 
ated the contract as being void within the statute 
of frauds, he is chargeable with the value cf im- | 
This doctrine © 
is purely equitable,** and was established to pre- | 


[§§ 411-415 


ture of the suit in which the right is asserted.*7 


[§ 413] bb. On Rescission of Sale for Disability 
of Vendor. Where the vendor takes advantage of 
some disability, such as coverture,*® insanity,*® or 
infaney®® to rescind the sale, the purchaser is en- 
titled to an allowance for improvements made in 
good faith. In a suit by the vendor to rescind the 
contract on the.ground that the property was part 
of a homestead, the vendee’s right to recover for 
improvements made in good faith depends on prin- 
ciples of equity and not on statutes regulating the 
action of trespass to try title.°? 


[§ 414] cc. On Default of Vendor. Where the 
vendor is in default and brings suit against the pur- 
chaser to reseind,®? the purchaser is “entitled to an 
allowance for improvements. But, where the ven- 
dor sues for rescission for default in payment, and 
defendant asks an allowance for improvements on 
the ground of claims to the land set up by persons 
in another suit without any showing that such claims 
are well founded, he will not be allowed expenditures 
for improvements.°? 


[§ 415] dd. On Default of Purchaser. The pur- 
chaser is of course entitled to recover for improve- 
ments on reéntry by the vendor for default in pay- 
ment of the purchase money where the contract ex- 
pressly so provides.°* In the absence of such a pro- 
vision, there is some lack of harmony in the decisions 
as to the right of the purchaser to reimbursement 
for improvements on rescission of the contract by 
the vendor for default in performance by the pur- 
chaser.®> The ordinary rule is that he will not be 
allowed compensation for his betterments,®® but 
some decisions apparently hold without qualifica- 


allowance will ordinarily be made whatever the na- 


29. Lytle v.. Scottish American 
Mortg. Co., 50 S.E. 402, 122 Ga. 458. 

80. Ianski v. Chicago 
Trust Co., 155 N.E. 296, 324 Ill. 
Chrisman v. Miller, 21 Ill. 227. 

81. Chrisman y. Miller, supra. 

32. Kennedy v. Ford, 149 N.W. 
1013, 183 Mich. 481. 

33. Jones v. Grove, 135 P. 488, 76 
Wash. 19. 

Vendor’s right to possession after 
default see infra § 1316. 

34. Francis v. Wells, 2 Colo. 660; 
Anderson v. McCarty, 61 Ill. 64; Mil- 
ler v. Fletcher Savings & Trust Co., 


367; 


133 N.E. 174, 78 Ind.App. 183; Hollo- 
way v. Moore, 12 Miss. 594. 
35. Edwards 'v.. Muri, 237 P. 209, 


73 Mont. 339; De Young v. Benepe, 
176 P. 609, 55 Mont. 306. 


36. Edwards v. Muri, 237 P. 209, 
738 Mont. 339; De Young v. Benepe, 
176 P. 609, 55 Mont. 396. 


37. Leonard v. Kendall, (Tex.Civ. 
App.) 5 S.W.(2d) 197; Dicken v. Cruse, 
(Tex.Civ.App.) 176 S.W. 655. 


33. Dicken v. Cruse, supra; 
art v. Schrader, 8 Sask.L. 172. 


[a] Trespass.—Removal of crops 
during period allowed by final order 
for delivery of possession is trespass 
on part of purchaser. Stewart v. 
Schrader, 8 Sask.L. 172. 


39. Cappel v. Meeker Sugar Refin- 
ing Co.,126 So. 695, 169 La. 1170. 


40. Northern Assur. Co. of London 
vV. stout, 117 PP. 617, 16 Cal App. 548; 
Adler v. Adler, 52 So. 668, 126 La. 
ANA 


Stew- 


Title &; 


41. Sornborger v. Berggren, 30 N. 
W. 418, 20 Neb. 399. 


42. Cross references: 


Action or suit by vendee to recover 


for improvements see infra § 1636. 


Allowance for improvements in suit 


by vendor for rescission see Can- 
cellation of Instruments § 227. 


Improvements generally see Improve- 
ments 31 C.J ip 305. 


Recovery for improvements after re- 


pudiation of contract as void un- 


der statute of frauds in: 


Ejectment or other possessory ac- 
tion by vendor see infra § 1352. 


Suit for specific performance see 
Specific Performance § 612. 
Recovery for improvements in action 
Daay andes for damages see infra § 
(ON 


Right of purchaser to compensation 
for improvements generally see in- 
fra § 809. 


Suit by purchaser for improvements 
see infra §§ 1616, 1617. 


43. Puckett v. Blakeman, 13 Ky.L. 
141; Taylor v.’ Bryan, 3 Ky... 758, 11 
Ky.Op. 607; Ballard v. Boyette, 86 
Syloh. Nis, 171 N.C. 24; Albea v. Griffin, 
22 N.C. 9. ’ 


[a] Color of title need not be 
shown where defendant vendee of 
land by parol agreement sought re- 
lief on plaintiff's repudiation for im- 
provements under general equitable 
principles. Ballard v. Boyette, 86 S. 
Eo ie INC a4: 

44. North v. Bunn, 38 S.E. 814, 128 
N.C. 196. 


45. North y. Bunn, supra. 


46. North v. Bunn, supra; Albea vy. 
Griffin, 22 N.C. 9; Rhea v. Allison, 3 
Head (Tenn.) 176. 


47. Puckett v. Blakeman, 13 Ky... 


48. See Husband and Wife § 663%. 
49. See Insane Persons § 486. 
a See Infants § 90. 


Eberling v. Deutscher Verein, 
12 oe Ww. 205, 72 Tex: 339: 


[a] Lack of good faith does not 
necessarily, follow from the fact that 
the property was homestead and the 
vendee went into possession under a 
bond for title by the husband alone. 
Eberling v. Deutscher Verein, 12 S. 
W. 205, 72 Tex. 339. 


52. Moore y. Giesecke, 13 S.W. 290, 
16. Texx 543. 


[a] Rule applied.—Where the ven- 
dor is in default in not tendering the 
deed as required by the contract, but 
sues for rescission for the vendee’s 
default in payment, his right is sub- 
ject to an accounting as to the amount 
paid by the vendee for permanent and 
valuable improvements on the land. 
Moore v. Giesecke, 138 S.W. 290, 76 
Tex. 543. 


53. Allen v. Mitchell, 13 Tex. 373. 


54 Sutton’s Hstate, 13 Pa.Super. 
492 [rev on other grounds AD Ao UT, 
200 Pa. 158]. 


55. Drollinger v. Carson, 155 P. 
923, 925, 97 Kan. 502 [cit Cyc]. 


56. Drollinger v. Carson, supra; 
Pavers v. Muri, 237 P. 209, 73 Mont. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion that the purchaser will be entitled to reimburse- 
ment for improvements where the vendor rescinds 
the contract for his default.°7 


[§ 416] ee. Where Purchaser Is Guilty of Fraud. 
The view maintained by some courts is that, if the 
rescission is based on the fraud of*the purchaser, 
he is not entitled to an allowance for improvements, °* 
although there are decisions which have adopted 
the contrary view.®® 


[§ 417] ff. Mutual Mistake. So, where the re- 
scission 1s sought on the ground of mutual mistake, 
the vendors must account for any permanent im- 
provements on the property made by the purchaser.®° 


[§ 418] (b) For What Improvements Reimburse- 
ment Is Allowed. To authorize an allowance for im- 
provements they must have permanently enhanced 
the value of the land,®! otherwise the purchaser is 
not entitled to reimbursement.®? So, also, the pur- 
chaser is not entitled to recover for improvements 
placed on the land prior to the contract of sale®* 
or after service of the bill to rescind the sale,** or 
for ordinary repairs necessary to the enjoyment of 
the property.®® 

[§ 419] (c) Measure of Compensation. In the 
absence of some provision in the contract fixing a 
different measure of compensation,®® the amount 
recoverable for improvements is not what it cost 
to put them on the property,®*? but the enhanced 
value of the property®*® not exceeding the amount 


57. Lytle v. Scottish American 
Morte. Co., 50 S.E. 402, 122 Ga. 458; 
Higgins v. Utterback, 181 S.W. 333, 
167 Ky. 689; Thompson v. Kilcrease, 
14 La.Ann. 340; Mootz v. Petraschef- 


ham, 282 S.W. 


N:C. 7196. 
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expended for the improvements,®® and from this 
is to be deducted an amount equivalent to the fair 
rental value of the premises.‘° Where by statute 
the owner is given the right to elect to reimburse 
the value of the materials and the price of work- 
manship or to reimburse a sum equal to the enhanced 
value of the soil,*! if the vendor elects to claim the 
improvements, he is hable for the value of the im- 
provements and the price of workmanship, without 
regard to the greater or less-value of the property 
by reason of the improvements.*? 


[§ 420] (3) Compensation Allowed Purchaser for 
Crops. By analogy to the rule™® that a tenant hold- 
ing by a tenure which is uncertain as to the time 
it will cease is in general entitled to take off, after 
it has ceased, the crops which he has sowed in the 
due course of husbandry,‘* if the purchaser has 
been in default for a number of years and has sown 
a crop before a forfeiture has been declared, a dec- 
laration of a forfeiture does not deprive him of 
such erop.*° Where the purchaser sells his inter- 
est in the land and the vendor then rescinds and no- 
tifies the second purchaser not to put in erops, the 
vendee is not entitled to the crops planted after 
such notification.7® 


[§ 421] (4) Compensation Allowed Vendor for 
Rents and Profits. On rescission by the vendor, the 
purchaser is to be charged with a fair rental value 
of land from the time of his acquired possession,‘* 


110 Cal. 624: Cunningham y. Cunning-,1917C 81. 
LOTS St 24 we iy SUIS N.C.—Nort ae : 
Moore v.Bensen 6 Meus Cl¥,A 178. lass WG ae ee 
63. North v. Bunn, 38 S.E. 814, 128 69. Puckett v. Blakeman, 13 Ky.L. 


141; Suburban Homes Co. y. North, 


ski, 118 N.W. 865, 137 Wis. 315. 

fa] Well considered case.—Lytle 
v. Scottish American Mortg. Co., 50 
S.E. 402, 122 Ga. 458. 


58. Mosely v. Miller, 13 Bush 
(Ky.) 408; Linthicum v. Thomas, 59 
Md. 574. 

[a] Reason for rule.—The pur- 


chaser, under the circumstances, has 
no more equitable right to improve- 
ments than if he had placed them on 
the land without any contract and 
with full knowledge that the vendor 
was the real owner. ‘ Mosely v. Miller, 
13 Bush (Ky.) 408. 


59. McAlister v. Barry, 15 F.Cas. 
No. 8,656, Brunn.Col.Cas. 24, 3 N.C. 
290; Kimmel vy. Peach, 216 N.W. 374, 
240 Mich. 697; Chaney v. Coleman, 13 
S.W. 850, 77 Tex. 100. See Conlan v. 
Sullivan, 42 P. 1081, 110 Cal. 624 (hold- 
ing that the value of improvements 
cannot be recovered where the value 


of the property was not increased 
thereby). 
fa] Thus the objection that the 


decree rescinding for fraud a contract 
selling land should have provided that 
plaintiff reimburse defendants for ex- 
penses for the upkeep of the property 
is without merit, where defendant 
showed no evidence of such expenses 
and had the use of the sixteen thou- 
sand dollar ranch for more than three 
years, the value of the use being prob- 
ably greater than the upkeep. Kuck 
- McConnell, 178 P. 533, 39 Cal.App. 

66. 

60. Ford v. Delph, 220'S.W. 719, 
203 Mo.App. 659; Irick v. Fulton, 3 
Gratt. (44 Va.) 184. 

61. Hagan v. Bowdoin, 84 So. 543, 
79 Fla. 525; Moore vy. Benson, 6 Tenn. 
Civ.A. 178. 

62. Conlan y. Sullivan, 42 P. 1081, 


64. Thompson y. Kilcrease, 14 La. 
Ann. 340. Compare Winsott’s Ex’r v. 
Hutchings, 5 Ky.L. 422 (a memo- 
randum decision in which it was held 
that under the circumstances of the 
case—not disclosed by the opinion— 
the purchaser was entitled to recover 
for improvements made after suit to 
rescind was commenced). 


65. Cappel v. Hundley, 121 So. 176, 
168 La. 15; McKenzie v. Bacon, 5 So. 
640, 41 La.Ann. 6. 


66. Sutton’s Estate, 13 Pa.Super. 
492 [rev on other grounds 49 A. 775, 
200 Pa. 158]. 

[a] Contract provision that, where 
the contract of sale authorizes re- 
entry by the vendor for default in 
payments on the condition that he 
shall pay “for all the improvements 
he has or may make” on the premises, 
authorizes recovery of the cost of the 
improvements and not the enhanced 
value of the land. Sutton’s Estate, 13 
Pa.Super. 492 [rev on other grounds 
49 A. 775, 200 Pa. 158]. 


67. Kimmel vy. Peach, 216 N.W. 374, 
240 Mich. 697; North v. Bunn, 38 S.E. 
814, 128 N.C. 196. Compare Mootz v. 
Petraschefski, 118 N.W. 865, 137 Wis. 
315 (holding that plaintiffs were en- 
titled to an allowance for such im- 
provements valued at their reasonable 
cost, not exceeding the actual cost). 


68. Cal.—Conlan v. Sullivan, 42 P. 
1081, 110 Cal. 624. 


Ky.—Higgins v. Utterback, 181 S. 
W. 333, 167 Ky. 689; Puckett v. Blake- 
man, 13 Ky.L. 141; Winsott’s Ex’r v. 
Hutchings, 5 Ky.L. 422. 


Mich.—Kimmel vy. Peach, 216 N.W. 
374, 240 Mich. 697. 

Mont.—Suburban Homes Co. v. 
North, 145 P. 2, 50 Mont. 108, Ann.Cas. 


145 PB. 2, 50 Mont. 108, Ann.Cas.1917C 
81; North v. Bunn, 38 S.E. 814, 128 
N.C. 196. 


70. Puckett v. Blakeman, 13 Ky.l. 
141; Chaney v. Coleman, 13 S.W. $50, 
77 Tex. 100; Irick v. Fulton’s Ex’rs, 3 
Gratt. (44 Va.) 193. 


71. See Improvements § 61 note 
82 [a]. 
72. Heeb v. Codifer & Bonnabel, 


110 So. 178, 162 La. 139. 
nies See Landlord and Tenant § 

74 Sornborger v. Berggren, 30 N. 
“WV. 418, 20 Neb. 399. 

75. Sornborger v. Berggren, supra. 

[a] Crops sown by vendee’s tenant 
are within the rule. Sornborger v. 
Berggren, 30 N.W. 413, 20.Neb. 39. 

76. Schmidt yv. Williams, 33 N.W. 
693, 72 Iowa 317. 

77. Cal.—Abbott v. Kellogg, 123 P. 
227, 18 Cal.App. 429. 

Ga.—Lytle v. Scottish American 
Mortg. Co., 50 S.E. 402, 122 Ga. 458. 

Ind.—Shelt v. Baker, 137 N.E. 74, 
138 N.E. 93, 79 Ind.App. 606. 
ea v. Blakeman, 13 Ky.L. 

La.—Cappel v. Hundley, 121 So. 176, 
168 La. 15; McKenzie v. Bacon, 5 So. 
640, 41 La.Ann. 6. 

Mont.—Cook-Reynolds Co. yv. Chip- 
man, 133 P. 694, 47 Mont. 289. 

Or.—Mitchell v. Hughes, 157 P; 965, 
968, 80 Or. 574 [cit Cyc]. 

Tex.—Jones v. Hutchinson, 21 Tex. 
3870; Bailey v. Mann, (Civ.App.) 248 
S.W. 469. 

See vy. Abramson, 49 Ont. 


_ sent.®® 
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from legal notice,7® or from the time of the filing 
of the bill by the purchaser for rescission.79 Where 
the purchaser deposited money and property un- 
der a clause in the contract that on his default 
such money and property should be in lieu of rent, 
enforcement of such clause is not improper as a 
forfeiture or penalty.’° 


[§ 422] (5) Compensation to Vendor for Waste 
Committed by Purchaser.®! It has been- held that 
the vendor is not entitled to compensation for waste 
by which the purchaser is not enriched.*? The rule 
is otherwise as to waste by which the purchaser has 
been enriched.** 


Loss or injury to property. In a suit by the ven- 
dor to rescind the contract, the purchaser will be 
liable to the vendor for loss or injury to the prop- 
erty due to his negligence.*4 


[§ 423] 5. Rescission by Purchaser***—a. Who 
Can Rescind. Only one who has an interest in the 
contract for sale of land is entitled to its rescis- 
sion,’* and, where two,or more jointly contract for 
the purchase of land, one is not entitled to rescind 
without the consent of the others,** nor may a pur- 
chaser who has mortgaged his interest under the 
contract rescind the same without the assent of the 
mortgagee;** but if one of several purchasers, act- 
ing as agent for the vendor, fraudulently induces the 
others to enter into the contract of purchase, the 
others may rescind the contract without his con- 
A purchaser undér a fraudulent contract 
of sale, even though he has assigned the contract to 
another, may rescind where the assignee is before 


[a] Amount of rent is not limited 
to the value of the vendee’s profits. 


VENDOR AND PURCHASER 


Necessary and proper parties to suit 
for rescission see infra § 495. 


[§§ 421-426 


the court and assents thereto.®°® 


[§ 424] b. Against Whom Rescission Can Be 
Had.°! Rescission can be had against the owner 
and vendor of -the land,®? but not against one as 
equitable owner in the absence of evidence showing 
that he is the equitable owner,?* nor against the 
owner who sold the land to the purchaser’s vendor. 
where the latter in his sale to the purchaser acted 
on his individual responsibility, and not as agent 
for the original owner.®* Rescission cannot be had 
against one not a party to the contract sought to 
be reseinded.?® 


[§ 425] c. Grounds—(1) In General. The grounds 
for rescission by the purchaser of a contract for the 
sale of lands are, in general, due regard being had 
to the character of the particular subject matter 
involved, the same as those: justifying rescission of 
contracts generally.°® Where a ground for rescis- 
sion is established, other reasons the purchaser 
may have had for rescission are wholly immaterial.®? 
An irregularity in acts of the vendor’s agent, not 
amounting to fraud and ratified by the vendor, is 
not ground for rescission by a purchaser who has 
been benefited, rather than injured, thereby.°®® 


[§ 426] (2) Repudiation or Breach of Contract 
by Vendor®*—(a) In General. Subject to rules ap- 
plicable to the rescission of contracts generally,! 
a purchaser may rescind his purchase whenever 
the vendor, without legal excuse,? has indicated by 
words or conduct his intention to be no longer bound 
by the contract;* or whenever it becomes apparent 


See Jones v. Grove, 135 P. 488, 76) (Ky.) 586. 97. Conlin v. Osborn, 120 P. -755, 
“Wash. 19 (dictum). 85. Cross references: 161 Cal. 659; Crim v. Umbsen, 103 P. 
178, 155 Cali 697,132 Am.S:R. 127: 


Dohrman v. J. B. Roof, Inc., 291 P. 
879, 108 Cal.App. 456; De Bairos v. 


Cappel v. Hundley, 121 So. 176, 168 La. 
15. 


[b] Purchaser procuring land 
from a vendor by fraud (1) is liable 
as trustee for the proceeds of the 
lease of the land (Durham v. Scriv- 
ener, (Tex.Commn.App.) 259 S.W. 606, 
[aff 270 S.W. 161]), (2) and the de- 
frauded vendor is entitled to recover 
such amount, irrespective of the 
validity of his title (Durham Vv. 
Scrivener, supra). 

78. Higgins v. Utterback, 181 S.W. 
333, 167 Ky. 689. 


79. Trick v. Fulton, 
Va.) 184. 

80. Lansford v. Gloyd, 215 P. 198, 
89 Okl. 232. 


81. Cross references: 
Generally see Waste [40 Cyc 496]. 


Vendee’s liability for waste committed 
after rescission see infra § 518. 


Vendor’s right generally as to waste 
by purchaser see infra § 789. 


82. Daquin v. Coiron, 3 La. 387 
(although due to the purchaser’s neg- 
ligence). 

83. Daquin y. Coiron, supra. 

[a] Cutting and sale of timber.— 
Where one obtains possession of lands 
under a purchase by parol, and the 
vendor afterward repudiates the con- 
tract, the purchaser, for the time 
preceding such repudiation, is charge- 
able only with such timber as he has 
actually sold off the land. Kay vy. 
Curd, 6 B.Mon. (Ky.) 100. 

84. Cornish v. Strutton, 8 B.Mon. 


38 Gratt. (44 


Necessity for rescission in toto see 

supra § 298. 

Rescission at option of purchaser see 

supra §§ 309, 310. 

86. See case infra this note. 

[a] Contract of sale to grantor.— 
A purchaser is not entitled to rescis- 
sion of the contract under which the 
land was sold to his grantor. Bain v. 
Guntersville Realty Co., 100 So, 128, 
211 Ala. 256. 

Remedy by cancellation generally 
see Cancellation of Instruments § 125. 

87. Merriman y. Norman, 9 Heisk. 
(Tenn.) 269. 

88. Atty.-Gen. v. Purmort, 5 Paige 
Aah aes 620 [aff 16 Wend. 460, 30 Am.D. 

89. Kildonan Iny. Co. v. Thompson, 
25 Man, 446. 

90. Oshawa Lands v. Newsom, 8 
Ont.W.N. 260, 21 Dom.L.R. 838. 

91. Necessary and proper parties 
to suit for rescission see infra § 495. 

92. Houser v. Paducah & I. R. Co., 
199 S.W. 8, 178 Ky. 458 [mod 195 S.W. 
831, 176 Ky. 290]. 

93. Houser vy. Paducah & I. R. Co., 
supra. 

94. Reeves v. McCracken, 128 S.W. 
895, 103 Tex. 416. 

95. Jacoby v. Duncan, 247 N.Y.S. 
318,.138 Misc, 777. 

96. See infra §§ 426-463. 


Grounds for rescission of contracts 
generally see Contracts §§ 651-669. 


*By S. Boyp DARLING (§§ 423-513). 


Barlin, 190 P. 188, 46 Cal.App. 665; 
Cabrera v. Payne, 103 P. 176, 10 Cal. 
App. 675; McDermott v. Reiter, 124 A. 
187, 279 Pa. 545; Drew v. Bowen, 146 
A. 254, 102 Vit. 124. 


98. Leslie v. Kennedy, 229 N.W. 
469, 249 Mich. 553. 


fa] Alleged forgery. — That a 
salesman signed the name of a former 
prospective purchaser to a land con- 
tract and assignment thereof with- 
out authority, to give a new purchaser 
the benefit of a down payment, did not 
warrant rescission by the new pur- 
chaser as assignee, where the owners 
ratified the assignment. Leslie v. 
Kennedy, 229 N.W. 469, 249 Mich. 553. 


99. Failure of consideration gen- 
erally see infra §§ 430-432. 


Necessity of prompt rescission 
bes ed vendor repudiates see infra § 


1. See Contracts §§ 661-669. 


2. Moran y. Young, 18 S.W.(2d) 
323, 179 Ark. 678; Cody v. Wiltse, 106 
N.W. 510, 180 Iowa 139. 


Excuse for nonperformance by ven- 
dor see infra §§ 676-682. 


Nonperformance as defense sce in- 
fra §§ 1392-1402. 


3. McNeil v. Kredo, 159 P. 818, 31 
Cal.App. 76; Cornely v. Campbell, 186 
P. 563, 187 P. 1103, 95 Or. 345; Finch 
v. Sprague, 202 P. 257, 117 Wash. 650. 


[a]| Vendor’s acts constituting 
repudiation.—(1) Declaration by the 
vendor that the contract was forfeit- 
ed amounting to a refusal on his part 


For later cases, developments and changes in the law see Annotations, same title and section number. 
‘ 


§ 426] 


that the vendor cannot‘ or will not® complete per- 
formance within the time stipulated therein; 
whenever he has breached some material provision 
therein,® as, for example, his agreement to fur- 
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or 


nish an abstract,’ or to give bond for a deed, or to 


to go on with it further is ground for 
rescission by the purchaser, if no 
ground for forfeiture existed. Cor- 
nely v. Campbell, 186 P. 563, 187 P. 
1103, 95 Or. 345. (2) Negligence of 
vendor so great as to bar his right to 
specific performance. Cooper. v. 
Brown, 6 F.Cas.No. 3,191, 2 McLean 
495. 
[b] I 
repudiation.—(1) 


Vendor’s acts not constituting 
Demand for secu- 
rity after purchaser’s default. Foxley 
v. Rich, 99 P. 666, 35 Utah 162. (2) 
Dispute as to manner of performance. 
Blake. v. Osmundson, 159 N.W. 766, 
178 Iowa 121. (3) Ineffectual at- 
tempt to declare forfeiture. Shupe 
v. Thede, 218 N.W. 611, 205 Iowa 1019; 
Mintle v. Sylvester, 211 N.W. 367, 202 
Iowa 1128; Johnston Farm Inv. Co. 
v. Huff, 204 -N.W. 333, 52°N.D. 589. 
(4) Offering deed which did not 
comply with contract. Poulton v. 
Magruder, (Tex.Civ.App.) 243 S.W. 
512 [rev on other grounds (Commn. 
App.) 257 S.W. 583]. (5) Refusal to 
sign deed until advised by lawyer. 
Rosenthal v. Silveira, 184 P. 58, 42 
Cal.App. 637. (6) Unexecuted inten- 
tion to abandon contract. Donald- 
son’s Adm’r v. Waters, 30 Ala. 175. 


4 Sutton v. Meyering Land Co., 
227 N.W. 783, 248 Mich. 601. 


5. Walker v. Harbor Business 
Blocks Co., 186 P. 356, 181 Cal. 773. 


Rescission for defect of title before 
time fixed for performance see infra 
§ 438. 


6. 
Mon. 222; 
98. 

La.—Talbot v. New Orleans Land 
Co., 78 So. 558, 143 La. 2638. 


Mont.—Hogsed v. Gillett, 
907, 60 Mont. 467. 


N.H.—French v. Bent, 43 N.H. 448. 


N.Y.—Graves v. White, 87 N.Y. 463 
{aff 21 Hun 413]; Hebrew Pub. Co. v. 
Reibstein, 110 N.Y.S. 660, 126 App. 
Div. 274. 

Pa.—Erie v. Vincent, 8 Watts 510; 
Bonner v. Brown, 5 Pa.Dist.&Co. 365. 


Tex.—North Texas Bldg. Co. v. 
Coleman, (Civ.App.)-58 S.W. 1044. 


B.C.—McInnis v. Gray, [1930] 8 
Dom.L.R. 337; Fraser v. Columbia 
Valley Lands, Ltd., 20 B.C. 508. 


Sask.—Burns v. Hopkins & Camer- 
on, [1924] 2 Dom.L.R. 45. 


[a] Sufficient grounds for rescis- 
sion.—(1) Alterations of property. 
Erie v. Vincent, 8 Watts (Pa.) 510. 
(2) Breach of warranty that there 
would be street car line. Aurand v. 
Perry Town Lot & Improvement Co., 
159 N.W. 779, 178 Iowa 262. (3) 
Changes in contract. North Texas 
Bldg. Co. v. Coleman, (Tex.Civ.App.) 
58 S.w. 1044. (4) Delay in making 
street improvements. Grotheer  v. 
Panama-Pacific Land Co., 181 P. 667, 
41 Cal.App. 19. (5) Failure to clear 
and plow land. Hausler v. Harding- 
Gill Co., (Tex.Commn.App.) 15 S.W. 
(2d) 548 [rev (Civ.App.) 6 S.W.(2d) 
445]. (6) Failure to deliver gold 
bond as stipulated. Harris County 
Inv. Co. v. Davis, (Tex.Civ.App.) 230 
S.W. 761. (7) Failure to have land 
leveled. Andreoli v. Hodge, 236 P. 
333, 71 Cal.App. 762. (8) Failure to 
obtain loan for purchaser. Kuhl v. 
Roberson, (Tex.Civ.App.) 289 S.W. 
433. (9) Failure to open _ street. 
Miller v. Beck, 142 P. 603, 72 Or. 140; 


Ky.—Beckwith v. Kouns, 6 B. 
Lynch vy. Johnson, 2 Litt. 


T99NG: 


Powers v. Sunylan Co., (Tex.Commn. 
App.) 25 S.W.(2d) 808 [rev (Civ.App.) 
14 S.W.(2d) 894, and aff (Commn. 
App.) 27 S.W.(2d) 129]. (10) Failure 
to pay purchaser his share from sale 
of hogs. Mulborn v. Montezuma Im- 
provement Co., 232 P. 162, 69 Cal.App. 
621. (11) Failure to plant and main- 
tain an orchard. Ihrke v. Continental 
Bite: “Inseiés Inve Co. ata 866.491 
Wash. 342, L.R.A.1916F 430. (12) 
Failure to record plat. Taylor v. Fry, 
238 N.W. 274, 255 Mich. 333. (18) 
Failure to supply water. Woodard v. 
Willamette Valley Irrigated Land Co., 
173 P. 262, 89 Or. 10. (14) Failure to 
turn off water. Orr v. Rudolph, 146 A. 
187, 106 N.J.Law 446. (15) Waste. 
Durrett v. Simpson’s Representatives, 
3 T.B.Mon. (Ky.) 517, 16 Am.D. 115. 
See also cases infra notes 16, 17. 


7. Cal.—Burdick v. Kerkovecz, 254 
P. 684, 81 Cal.App. 786. 

Fla.—Cox v. Grose, 122 So. 5138, 97 
Fla. 848 [foll Hilliard v. Futch, 127 
So. 341, 99 Fla. 654]. 


Minn.—McChesney v. Oppek, 194 N. 
W. 882, 156 Minn. 260. 


Mo.—Austin vy. Shipman, 141 S.W. 
425, 160 Mo.App. 206. 


Okl.—Kneeland v. Hetzel, 
218, 103 Okl. 3. 


[a] Where contract also provides 
that if the vendees’ attorney found 
any substantial defect, the vendor on 
request was to use his best efforts to 
correct the defect, and if he was un- 
able to do so, the vendees might 
rescind and receive back the earnest 
money, the vendees’ right to rescind 
was conditional on substantial defects 
in the title and the failure or inability 
of the vendor, on request, to correct 
them, and that a rescission, because 
of the vendor’s failure to furnish a 
complete abstract of title without any 
showing that the vendor was unable 
or unwilling to submit a proper ab- 
stract, was unauthorized. El Paso 
Cattle Co. v. Stafford, 176 F. 41, 99 
C.C.A. . 515. 


8. See case infra this note. 


[a] After acceptance by purchaser. 
—When a bond for a deed is once ac- 
cepted by the obligee, he cannot sub- 
sequently reject it so as to make it 
void. Dunlap v. Lewis, 130 P. 973, 
64 Or. 482. 


9. Langley v. Stondall Land & In- 
vestment Co., 264 F. 474; Biewer v. 
Mueller, 98 N.E. 548, 254 Ill. 315; Nor- 
man v. Wengert, 187 N.W. 708, 152 
Minn. 52. 


[a] Covenant to deliver possession 
is not broken by an unlawful refusal 
of the vendor’s lessee to yield the 
premises, the purchaser being entitled 
to oust the lessee. Lopez v. Lizardi, 
27 Porto Rico 691. 


10. U.S.—De Bisschop v. Crump, 
24 F.(2d) 807. 

Ark.—Laser v. Fowler, 170 S.W. 
223, 114 Ark. 574; Laser v. Forbes, 150 
S.W. 691, 105 Ark. 166. 


Cal.—Walker v. Harbor Business 
Blocks Co., 186 P. 356, 181 Cal. 773; 
Blahnik v. Small Farms Imp. Co., 
184 P. 661, 181 Cal. 379; Jackson v. 
Raterree Land Co., 11 P.(2d) 8, 1238 
Cal.App. 165; Monteverde v. Brooke 


229 P. 


Realty Co., 224 P. 247, 65 Cal.App. 
435; Mills v. Richmond Co., 219 P. 
465, 63 Cal.App. 594; Grotheer v. 


Panama-Pacific Land Co., 181 P. 667, 
41 Cal.App. 19. 
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give possession,? or to construct improvements,!° 
or to pay a mortgage!! or taxes;!?_ but to justify 
rescission on breach of covenant by the vendor, the 
covenant as alleged must exist,'? it must have been 


Fla.—Walker v. Close, 125 So. 521, 
126 So. 289, 98 Fla. 1108. 


Iowa.—Voorhees v. Baier, 191 N.W. 
125, 194 Iowa 1320. 


Ky.—Tennant Land Co. v. Norde- 
man, 146 S.W. 756, 148 Ky. 361. 


La.—Goode v. North Shreveport 
Realty Corporation, 124 So. 599, 14 La. 
App. 377. 


Mich.—Brow v. Gibraltar Land Co., 
229 N.W. 604, 249 Mich. 662; Folkerts 
v. Marysville Land Co., 210 N.W. 231, 
236 Mich. 294. 


Va.—Buena Vista Co. v. McCandish, 
23 S.B. 781, 92 Va. 297. 


[a] Defective or insufficient con- 
struction.— Voorhees v. Baier, 191 N. 
W. 125, 194 Iowa 1320; Younger v 
Caroselli, 232 N.W. 378, 251 Mich. 533; 
Minemount Realty Co. v. Ballentine, 
162 A, 594, 111 N.J.Eq. 398. 

[b] Within time specified.—(1) <A 
purchaser, to justify rescission after 
default in payments, must prove that 
the vendor violated the contract by 
failure to install improvements within 
the time specified. Hall v. Shirk, 
(Tex.Civ.App.) 35 S.W.(2d) 191. (2) 
A purchaser could not rescind for the 
vendor’s delay in making improve- 
ments, where time was not of the 
essence of the contract and there 
was practical performance before at- 
tempted rescission and full perform- 
ance before trial. Shpargel v. Emer- 
son Land Co., 241 N.W. 891, 258 Mich. 
238. (3) Where final settlement was 
not to be made until lots were filled to 
grade, the vendee’s rescission without 
affording the vendors opportunity to 
complete fill, is unjustified. Murphy 
v. Marshall, (N.J.) 151 A. 56. ; 

[ec] Improvements by city.—The 
right to rescind a contract to purchase 
city lots for failure of the vendor to 
make street improvements as agreed 
is not affected by commencement of 
improvements by the city and as- 
sumption of assessment against the 
lots by the vendor after suit brought. 
Tennant Land Co. v. Nordeman, 146 
S.W. 756, 148 Ky. 361. 

11. Nelson v. Jardine, 267 P. 447, 
46 Idaho 82; Wilson v. Lingon, 244 N. 
W. 426, 260 Mich. 134; Virtue v. 
Stanley, 151 P. 270, 87 Wash. 167. 


12. Dooley v. Hillman, 16 P.(2d) 
1050, 170 Wash. 432. 


13. See case infra this note. 


[a] Alleged covenant by vendor to 
secure mortgages.—A contract of sale 
of land provided that the purchaser 
should pay thirty thousand dollars 
therefor, by paying five hundred dol- 
lars on the signing thereof, one thou- 
sand dollars additional on the signing 
of the formal contract and the execu- 
tion of the deed, four thousand five 
hundred dollars in cash, and the bal- 
ance of twenty-four thousand dollars 
by raising what he could on a first 
mortgage of the property, and the re- 
mainder by a purchase-money second 
mortgage to the vendor, or the vendor 
to have the option of accepting fifteen 
thousand dollars in first mortgages on 
the property in lieu of that amount of 
eash. It was held that the purchaser 
was not entitled to have the formal 
contract drawn to bind the vendor to 
get mortgages for fifteen thousand 
dollars on the land to be paid on the 
purchase price, and, because the ven- 
dor would not give such contract, to 
rescind. Tabachnick v. Brand, 108 N. 
Y.S. 40, 123 App.Div. 667. 
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breached,'* the breach must be the one declared 
on,?® and it must be a material breach,'® a slight 


or unimportant partial failure of the vendor to 
comply with the terms of the contract furnishing 
no ground for rescission.1* Breach by a vendor 
justifying rescission cannot be based on a covenant 
applicable generally to an entire real estate devel- 
opment with no implied guarantee of performance 
for individual lot owners at any particular time,** 
or on a modification of the original contract first 
accepted by the vendor and then repudiated, where 
the repudiation does not affect the terms of the 
original contract,'® or on payment of the entire 
purchase price by the purchaser and demand for 
conveyance of title in advance of the time stipulat- 
ed in the contract.?° 


[§ 427] (b) Of Collateral Agreement or Inde- 
pendent Covenant. A purchaser is not entitled to 
rescission of the contract of sale for breach by the 
vendor of a collateral agreement or independent 
covenant, where performance by the vendor and 
performance by the purchaser of his obligations 
under the contract of sale are not conditioned on 
each other;2! and especially so where the collat- 
eral agreement provides its own exclusive remedy for 
its breach, 22 or is made by the vendor’s agent on his 


14. Ark.—Giimore v. Hamblin, 37 
Ark. 626. 

Fla.—Peterson v. Howell, 126 So. 
362,99 Fla. 179; Burke v. Wallace, 124 
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(2d) 568, 121 Cal. App. 533. 


Iowa.—Voorhees v. Baier, 
125, 194 Iowa 1320; 
Minnesota Immigration Co., 103 N.W. 


[$§ 426-430 


personal responsibility and without authority,?° or 
where other parties to the collateral agreement are 
not parties to the rescission action.?* 

[§ 428] (c) Of Divisible or Severable Contract.°® 
Where the contract is divisible and severable, so 
that a full performance of one part may be made 
by both parties without affecting the subsequent 
performance or a right of performance, as to the 
remainder, and the vendor breaches a part thus sev- 
erable, the purchaser’s right to rescind on that 
ground is limited to that part.2® A refusal by the 
vendor to convey a part on tender of the agreed pur- 
chase price for that part gives the purchaser no 
right to rescind and demand return of deposit on 
the whole tract.?7 


[§ 429] (3) Inadequacy of Consideration.2® The 
general rule that a contract or conveyance which is 
improvident or based on an inadequate considera- 
tion will not be set aside for these reasons alone 
unless so great as to furnish of itself convincing evi- 
dence of fraud?® applies to rescission by the pur- 
chaser of contracts for the sale of land;*° but where 
the terms of the agreement bind the purchaser to 
payment of only the fair, actual value, he may re- 
seind a sale made to him in excess of that value.?! 


[§ 430] (4) Failure of Consideration*?—(a) In 


135 So. 402, 102 Fla. 7; Smith v. Home 
Seekers’ Realty’ Co., 122 So. 708, 9% 
Fla. 236, 67 A.L.R. 807; Gotteberg v. 
Park Terrace Co., 154 N.Y.S. 387, 168 


191 N.W. 
Gray v. Central 


So. 30, 98 Fla. 604. 

Ind.—Morris v. Goodwin, 27 N.E. 
985, 1 Ind.App. 481. 

Kan.—Frederick v. Birkett, 
510, 37 Kan. 536. 

Mo.—Woods v. Straup, 63 Mo. 437; 
Woodward v. Van Hoy, 45 Mo. 300. 

N.Y.—Marsh v. Wyckoff, 23 N.Y. 
Super. 202. 

Or.—Anderson v. Hurlbert, 219 P. 
1092, 109 Or. 284. 

S.D.—Wayne v. Butterfield, 210 N. 
W. 663, 50 S.D. 463; Burton v. Ryther, 
161 N.W. 350, 38 S.D. 342. 

Wash.—Price vy. Loe, 105 P. 469, 56 
Wash. 253; Wooding v. Crain, 38 P. 
756, 10 Wash. 35; Hunt v. Stearns, 31 
P. 468, 5 Wash. 167. 

[a] Bringing suit to correct title. 
—Where a contract for the sale of 
land, as amended, required the sellers 
to bring one suit to correct title, the 
buyer cannot claim that the sellers 
did not perform, because not bringing 
two suits to quiet title, although a 
single suit brought was a misjoinder 
of causes of action. Downing y. 
Anders, (Mo.App.) 202 S.W. 297. 

15. Burton v. Ryther, 161 N.W. 350, 
38 S.D. 342. 


16. Ind.—Sapinsky v. Jefferson 
County Const. Co., 131 N.E. 846. 


Me.—Haynes v. Fuller, 40 Me. 162. 


Mo.—Lewis v. Brookdale Land Co., 
28 S.W. 324, 124 Mo. 672. 


Mont.—Wilson v. Corcoran, 237 P. 
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521, 73 Mont. 529. 
N.Y.—Umberg v. Neinken, 112 N. 
Y.S. 618, 128 App.Div. 165. 
Tex,—Whitaker v. Willis, (Civ. 


App.) 146 S.W. 1004. 


Va.—Powell v. Berry, 22 S.E. 365, 
91 Va. 568. 


See also cases supra note 6. 
17. Cal.—Murphy v. Sheftel, 


— 


Oailee 


792, 127 Iowa 560. 


Minn.—La Bar y. Lindstrom, 197 N. 
W. 756, 158 Minn. 453. 


N.Y.—Persico v. Guernsey, 220 N. 
Y.S; 689, 129) Mise. 190 [aff 225 N.Y.S; 
890, 222 App.Div. 719]. 


Eng.—In re Belcham & Gawley’s 
Contract, [1930] 1 Ch. 56: 


[a] Breach of minor conditions,— 
A land company sold lots on the con- 
dition that it would secure the loca- 
tion of a manufacturing plant on cer- 
tain land; and that the land company 
should pay the manufacturing com- 
pany a certain bonus, and sell a cer- 
tain number of lots, from the sale of 
which the bonus was to be raised. 
The location being secured, the fact 
that the requisite number of lots was 
not sold, or the full amount of bonus 
paid, was not sufficient ground for 
the rescission of the contract, as 
the latter conditions were merely 
minor matters conducing to the loca- 
tion of the plant. Lewis v. Brook- 
dale Land Co., 28 S.W. 324, 124 Mo. 


672, 
[b] Failure to build sidewalks is 
not ground for. rescission where 


everything else that the vendor had 
covenanted to do in the way of im- 
provements had been done. Baker vy. 
Combs, 22 S.W.(2d) 442, 232 Ky. 73. 

Failure of title as to part of land 
sold see infra §§ 431, 432. 

18. Dowling v. Miller-Kendig 
HMstate Go., 115 N.Y.S.. 154. 

Of divisible or separable contract 
see infra § 428. 

19. Pine Shores Realty Co. v. Par- 
ker, 235 N.W. 163, 253 Mich. 300. 


Real 


20. See infra § 4388. 
21. Cheney v. Bierkamp, 145 P. 
691, 58 Colo. 319); Ditfurth: v.. Coral 


Gables Corporation, 136 So. 470, 102 
Fla. 671; Zambetti v. Commodores 
Land Co., 1386 So. 644, 102 Fla. 586; 
Home Seekers’ Realty Co. v. Menear, 


App.Div. 800 [aft 118 N.E. 1060 mem, 
222 N.Y. 600]; Myers v. Schwab, 197 
N.Y.S. 697, 119 Misc. 568 [aff 204 N. 
Ysa 98 OF 308 App.Div. 842]; Mezger 
v. Hazelwood Irrigated Farms Co., 165 
P. 872, 96 Wash. 43; Crampton. v. 
McLaughlin Realty Co., 99 P. 586, 52 
Wash. 525, 21 L.R.A.N'S. 823. 


[a] Agreement to grade street.— 
A clause in a contract of sale where- 
by the seller agreed to grade the 
street and place sidewalks and curbs 
in front of the lot sold is not an in- 
dependent covenant, a breach of which 
would not be ground for rescission, 
in the absence of express language to 
such effect. Mills v. Richmond Co., 
206 P. 486, 56 Cal.App. 774. 


22. Sunylan Co. v. Powers, (Tex. 
Civ.App.) 14 S.W.(2d) 894 [rev 
(Commn.App.) 25 S.W.(?d) 808, aff 
(Commn.App.) 27 S.W.(2d) 129]. 


23. Pace v. Edgemont Inv. Co., 4 
Pi(2d) 633, 138 Or. 32; «Cameron 
Pdeemons Iny. Co., 299 P. 698, 136 Or. 


24. Compe ck v. Roberts, 240 P. 886, 
116 Or. 
25. Beets of title of one of sev- 


eral tracts under entire or severable 
contract see infra § 436. 


26. San Diego Const. Co. v. Man- 
nix, 166° P: 325, L175 Cal. 548. 
27. See {Infra § 451. 
28. Cross references: 
Fraud and misrepresentations see in- 
fra §§ 454-457. 
Nature of misrepresentations afford- 


ing ground for rescission see supra 
$§ 117-175. 


29. See Contracts § 658. 


30. Peak v. Gore, 23 S.W. 356, 94 
Ky. 533, 15 Ky.L. 278; Citizens’ Bank 
v. James, 26 La.Ann. 264. 


yee Larson y. Rasmussen, 5 Alta.L. 
382. Repudiation or breach of con- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 430-433] 


General. Where a contract for the sale of land is 
executory, relief on the ground of failure of con- 
‘sideration is granted as freely as on contracts con- 
cerning personalty;?* and, where there is a failure 
of consideration in a material respect, the purchaser 
will ordinarily be entitled to resecind.?* Where, how- 
ever, the failure of consideration is merely to an 
immaterial extent no ground for rescission is fur- 
nished ;°° but at most the vendee will only be enti- 
tled to a rebate of the purchase money.®*® The test 
of materiality of failure of consideration is whether 
the part of the contract remaining to be performed 
is a thing different in substance from what was con- 
tracted for,?7 and whether it is or is not is gener- 
ally a question of fact for the jury.** 


[§ 431] (b) Destruction of Property Contracted 
for. In every executory contract for the conveyance 
of property, there is an implied condition that the 
subject matter of the contract shall be in existence 
when the time for the performance of the contract 
arrives.*® Hence the destruction of all or a mate- 
rial part of the property contracted for, before the 
time for performance, gives the purchaser the right 
to rescind;#® but if the part of the property de- 
stroyed is not a material part of the property pur- 
chased, the destruction of such part does not dis- 
charge the contract, and does not give to the pur- 


tract by vendor, constituting failure | 610. 
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chaser the option to rescind;*1 nor is a destruction 
of the property a ground for rescission of an exe- 
cuted contract of sale;*? but a purchaser who has 
gone into possession may rescind where the destruc- 
tion of the property antedates the transfer of title,** 
whether the-purchaser has paid a part** or the 
whole*® of the purchase price, or none at all.*® 


[§ 432] (c) Depreciation in Value during Delay 
in Performance. Depreciation in the value of real 
property will not afford a ground of rescission where 
due to conditions existing at the time of the exe- 
cution of the contract and then known to the par- 
ties,#7 or easily ascertainable;*® nor, where delay 
in performance is caused by the fault of the pur- 
chaser, will he be entitled to rescind because of de- 
preciation of the property during the delay,*® al- 
though it has been held that specifie performance 
against the purchaser should be refused where, after 
long delay in performance not eaused by his fault, 
the property had greatly depreciated in value.°® 


[§ 433] (5) Failure of, or Defects in, Title®1— 
(a) Executory Contracts—aa. In General. The gen- 
eral rule in executory contracts for the sale of land 
is that, where the vendor has no title to convey or 
there is a material defect in the title, the purchaser 
has the right, subject to limitations hereinafter no- 
ticed,®? to rescind the contract of sale,°? the pur- 


Ark. 420; Bellows v. Cheek, 20 Ark. 


of consideration see supra §§ 426-428. 


33, urd, veelall, 12was. 112; 
34. Gould v. Murch, 70 Me. 288, 35 
Am.R. 325; Smyth v. Sturges, 15 N.E. 


544, 108 N.Y. 495; Payette v. Ferrier, 
55 P. 629, 20 Wash. 479. 

fa] 
—(1) Condemnation of land purchas- 
ed. Ogren v. Inner Harbor Land Co., 
256 P. 607, 83 Cal.App. 197. (2) Re- 
moval of fixtures. Smyth v. Sturges, 
15 N.E. 544, 108 N.Y. 495. (3) Reser- 
vation of minerals in prior contract, 
unknown to the purchaser. Raymond 
Land, ete., Co. v. Knight Sugar Co., 
ta 2 PAlta iW eAsST A (4)% Limber, li- 
censes purchased when the vendor 
knew that there were prior licenses 
outstanding on the same property. 
Foulger v. Lewis, 22 B.C. 372. (5) An 
unauthorized representation made by 
an agent that the vendor will not sell 
any of the adjoining lots at a less 
price. Rackemann y. Riverbank Imp. 
Co., 44 N.E. 990, 167 Mass. 1, 57 Am. 
S.R. 427. 

35. Murphy v. Sheftel, 9 P.(2d) 
568, 121 Cal.App. 533; Bryan v. Bay- 
miller, 272 P. 1106, 95 Cal.App. 481; 
Connaughton v. Bernard, 36 A. 265, 
84 Md. 577; Sayre v. Mohney, 56 P. 
526, 35 Or. 141. 

36. Connaughton vy. Bernard, 36 A. 
265, 84 Md. 577. 

37. Murphy v. Sheftel, 
568, 121 Cal.App. 5383. 

38. See infra § 5038. 

39. Powell v. Dayton, etc., R. Co., 
8 P. 544, 12 Or. 488. 

40. Cal.—Conlin v. Osborn, 120 P. 
755, 161 Cal. 659; La Chance v. Brown, 
183 P. 216, 41 Cal.App. 500. 

Me.—Gould y. 
35 Am.R. 325. 

Mass.—Libman v. Levenson, 128 N. 
HW. 13, 236 Mass. 221, 22 A.L.R. 560; 
Wells v. Calnan, 107 Mass. 514, 9 Am. 
See D Thompson y. Gould, 20 Pick. 


N.Y.—Smith vy. McCluskey, 45 Barb. 
[66 C. J.—51] 


9 P.(2d) 


Murch, 70 Me. 288, 


Meld failure of consideration. 


Or.—Powell v. Dayton, ete., R. Co., 
8 P. 544, 12 Or. 488. 


Wash,—Cameron v. Hurn, 266 P. 
179, 147 Wash. 434. 
Wis.—Appleton Electric Co. v. 


Rogers, 228 N.W. 505, 200 Wis. 331. 
41. Henderson vy. Perkins, 21 S.W. 

1035, 94 Ky. 207, 14 Ky.L. 782; Bautz 

we Kuhworth, 1 Mont. 133, 25 Am.R. 
We 


42. Perlee v. Jeffcott, 97 A. 789, 
89 N.J.Law 34; McKechnie v. Sterling, 
48 Barb. (N.Y.) 330; Persico v. Guern- 
sey, 220 N.Y.S. 689, 129 Misc. 190 [aff 
225 N.Y.S. 890, 222 App.Div. 719]. 

43. See cases infra notes 44-46. 


44, Wong Ah Sure v. Ty Fook, 174 
P. 64, 37 Cal.App. 465. 


45. Thompson v. Gould, 20 Pick. 
(Mass.) 134. 


46. Cooper v. Huntington, 172 P. 
591, 178 Cal. 160. 


47. Tuttle v. King, 164 N.W. 616, 
181 Iowa 288. 

[a] Depreciation due to changes in 
river.—A contract for a deed of land 
adjoining the Missouri river cannot 
be rescinded for depreciation on ac- 
count of a change in the course of the 
river, as the possibility of such a 
change must have been known at the 
time of the contract. Tuttle v. King, 
164 N.W. 616, 181 Iowa 288. 


48. Jacobsen v. Peltier, 42 Que.Su- 
per, 35, 3 Dom. R. 13.2: 


49. Styles v. Blume, 33 N.Y.S. 620, 
12 Misc. 421. 


50. See Specific Performance § 391. 
51. Cross references: 
Impossibility of performance by ven- 
dor see infra § 453. 
Materiality of defect as question of 
fact and law see infra § 503. 


52. See infra §§ 434-446. 
53. U.S.—Kenner v. Bitely, 45 F. 
Be 


Ark.—Dunnivan vy. Hughes, 111 S.W. 
271, 86 Ark. 443; Diggs v. Kirby, 40 


424. 


Cal.—Crim v. Umbsen, 103 P. 178, 
155 Cal. 697, 132 Am.S.R. 127; Owen 
v. Pomona Land, etc., Co., 63 P. 850, 
64. P0859 lel, Calin 530 nmOle sma. mania 
Burks v. Davies, 24 P. 613, 85 Cal. 110, 
20 Am.S.R. 213; Cabrera v. Payne, 103 
P. 176, 10 CalApp: 675. 

Colo.—Florence Oil, ete., Co. v. Mc- 
Candless, 58 P. 1084, 26 Colo. 534; 
McCutchen v. Klaes, 143 P. 143, 26 
Colo.App. 374. 


Conn.—Soldate v. McNamara, 109 A. 
724, 94 Conn. 589. 


D.C.—Presbrey v. Kline, 20 D.C. 513. 


Fla.—Musselwhite v. Oleson, 53 So. 
944, 60 Fla. 342. 


Ga.—Cherry v. Davis, 59 Ga. 454. 


Ill. Harding v. Olson, 52 N.E. 482, 
177 Ill. 298; Lancaster vy. Roberts, 33 
N.E. 27, 144 Ill. 213; Fitch v. Willard, 
73 Ill. 92; Smith v. Lamb, 26 Ill. 396, 
79 Am.D. 381; Augsberg v. Meredith, 
101 Ill.App. 629; Eggers v. Busch, 54 
Wen 279 [aff 39 N.E. 619, 154 Ill. 


Ind.—O’Kane vy. Kiser, 25 Ind. 168; 
Dart v. McQuilty, 6 Ind. 391. 


Iowa.—Benedict v. Nielsen, 215 N. 
W. 658, 204 Iowa 1373; Tague v. Mc- 
Colm, 123 N.W. 960, 145 Iowa 179; 
Gray v. Central Minnesota Immigra- 
tion Co., 103 N.W. 792, 127 Iowa 560; 
Webb v. Hancher, 102 N.W. 1127, 127 
Iowa 269; Primm v. Wise & Stern, 
102 N.W. 427, 126 Iowa 528; Clark 
v. McCleery, 87 N.W. 696, 115 Iowa 
3; Donner v. Redenbaugh, 16 N.W. 
127, 61 Iowa 269. 


Ky.—Mann v. Campbell, 250 S.W. 
110, 198 Ky. 812; McGuire vy. Bowman, 
6 Bush. 550; Calhoon v. Belden, 3 Bush 
674; Snedaker v. Moore, 2 Duv. 542; 
Beckwith v. Kouns, 6 B.Mon. 222; 
Jones v. Read, 3 Dana 540; Wickliffe 
v. Clay, 1 Dana 585; Wilson v. Jeff- 
ries’ Heirs, 4 J.J.Marsh. 494; Metcalfe 
v. Dallam, 4 J.J.Marsh. 196; Bowlin 
v. Pollock, 7 T.B.Mon. 26; Hyne’s Rep- 
resentatives v. Campbell, 6 T.B.Mon. 
286; Owings v. Brown, 5 T.B.Mon. 
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chaser is not bound to submit to any material modi- 
fication of the terms of the original contract of 
sale,°* or to accept an offer by the vendor not com- 
plying with the contract,®> or to take a doubtful 
title,°* or to accept a deed from a stranger.°’ Where 
this ground for rescission exists the. motive which 


McKean v. Read, Litt.Sel.Cas. 
12 Am.D. 318; Peebles v. Ste- 
3 Bibb 324, 6 Am.D. 660; Beg- 
Combs, 87 S.W. 1081, 27 Ky.L. 
1115; Mudd v. Green, 14 S.W. 347, 12 
Ky.L. 348. 

La.—Talbot v. New Orleans Land 
Co., 78 So. 553, 148 La. 263; Botto v. 
Berges, 17° So. 428, 47 ‘La.Ann. 959; 
McDonold & Coon y. Vaughan, 14 La. 
Ann. 716; Theriot vy. Chaudoir, 17 La. 
445, 

Md.—vVickers v. Baltimore, 63 A. 
120, 102 Md. 487; North Ave. Land Co, 
v. Baltimore, 63 A. 115, 102 Md. 475. 

Mass.—Burke v. Schreiber, 66 N.E. 
411.9 183. Mass; 353) Kares’ v.')\Covell, 
as 244, 180 Mass. 206, 91 Am.S.R. 

(als 


Mich.—Potter v. Ranlett, 74 N.W. 
661, 116 Mich. 454; Dikeman v. Ar- 
nold, 44 N.W. 407, 78 Mich. 455. 


Minn.—Johnson y. Herbst, 167 N.W. 
356, 140 Minn. 147; Johnson y. Fuller, 
56 N.W. 813, 55 Minn. 269; Hunt v. 
Thwing, 53 N.W. 870, 51 Minn. 491; 
Gregory v. Christian, 44 N.W. 202, 42 
Minn. 304, 18 Am.S.R. 507; Goetz Vv. 
Walters, 25 N.W. 404, 34 Minn. 241. 


Miss.—Wilson v. Cox, 50 Miss. 133; 
Ayres v. Mitchell, 11 Miss. 683; 
Fletcher v. Wilson, Sm.&M.Ch. 376. 


Mo.—Hill v. Rich Hill Coal Min. 
Co.; 24 SW. 223, 119 Mo. 9; Owens v. 
Rector, 44 Mo. 389; Smith v. Busby, 
15 Mo. 388, 57 Am.D. 207; Montgom- 
ery v. Wise, 120 S.W. 100, 138 Mo.App. 
176. 

N.H.—Beach v. Steele, 12 N.H. 82. 


N.J.—Grunt v. Olsan, 139 A. 1638, 101 
N.J.Eq. 506 [aff 144 A. 870, 104 N.J. 
Eq. 242]; Goldstein v. Ehrlick, 124 A. 
761, 96 N.J.Eq. 52; Melick v. Cross, 
bi UA. 16, 62 N.J. Ea. 545; New York 
L. Ins. Go. v. Gilhooly, 47 A. 494, 61 
N.J.Eq. 118. 


N.Y.—James v. Burchell, 82 N.Y. 
108 [aff 7 Daly 531]; Leggett v. Mu- 
tual L. Ins. Co.,,53 N.Y. 394 [rev 64 
Barb. 23]; Hinckley v. Smith, 51 N.Y. 


462; 
395, 
phens, 
ley v. 


21; Berger v. Crist, 106 N.Y.S. 107, 121 
App. Div. 483% Penfield v. Clark, 62 
Barb. 584; Wright v. Delafield, 23 


Barb. 498 [rev on other grounds 25 
N.Y. 266]; Judson v. Wass, 11 Johns. 
525, 6 Am.D. 392. 


NiC-——Bryan ve Read, Zl) NiGas: 
Ohio.—Lewis v. White, 16 Ohio St. 
44, 


Or.—Livesley v. Muckle, 80 P. 901, 
46 Or. 420. 

Pa.—Wolf vy. Christman, 51 A. 1102, 
202 Pa. 475; Nicol v. Carr, 35 Pa. 381; 
Stitzel v. Kopp, 9 Watts & S. 29; Jack- 
son v. McKnight, 4 Watts & S. 412; 
Smith v. Webster, 2 Watts 478; Stone 
v. Carter, 48 Pa.Super. 236, 251; Kerst 
v. Ginder, 12 Leg.Int. 271. 


Tenn.—Jordan v. Jordan, 239 S.W. 
423, 145 Tenn. 378; Scott v. Simpson, 
11 Heisk. 310; Mullins v. Jones, 1 
Head 517; Buchanan v. Alwell, 8 
Humphr. 516. 


Tex.—House v. Kendall, 55 Tex. 40; 
Green v. Chandler, 25 Tex. 148; Jones 
v. Taylor, 7 Tex. 240, 56 Am.D. 48; 
Ferguson v. Mounts, (Civ.App.) 281 
S.W. 616; Ross v. Haynes, (Civ. App.) 
196 S.W. 364; Blakey v. Allen, 54 S. 
W. 386, 22 Tex.Civ.App. 39; Loring v. 
Oxford, 45 S.W. 395, 18 Tex.Civ.App. 


VENDOR AND PURCHASER 


rial,°° or if the 


415; Bolin v. Guieral, 
S.W. 618. 


Va.—Perrow v. Webster, 97 S.E. 770, 
124 Va. 321; Newberry v. Ruffin, 45 
S.H. 733, 102° Via. 735, Jackson v. Ligon, 
3 Leigh (30 Va.) 161. 

Wash.—Sutthoff v. Maruca, 106 P. 
632, 57 Wash. 102; Coonrod v. Stude- 
baker, 101 P. 489, 53 Wash. 32; Smith 
v. Glenn, 82 P. 605, 40 Wash. 262; 
Webb v. Stephenson, 39 P. 952, 11 
Wash. 342. 


W.Va.—Parsons v. Smith, 34 S.E. 
922, 46 W.Va. 728. 


Wis.—Knapp v. Davidson, 192 N.W. 
75, 179 Wis. 493; Breen v. Arnold, 147 
N.W. 997, 157 Wis. 528. 


Eng.—Caballero v. Henty, L.R. 9 
Ch. 447; In re Head, 45 Ch.D. 310; 
In re Bryant, 44 Ch.D. 218; Weston 
v. Savage, 10 Ch.D. 736; Perkins v. 
Ede, 16 Beav. 193, 51 Reprint. 751; 
Chambers v. Griffiths, 1 Hsp. 150, 170 
Reprint 309; Roffey v. Shallcross, 4 
Madd. 227, 56 Reprint 690; Knatchbull 
v. Grueber, 1 Madd. 153, 56 Reprint 58 
{aff 3 Meriv. 124, 36 Reprint 48]; Gib- 
son y. Spurrier, 2 Peake N.P. 49; Hog- 
gart v. Scott, 1 Russ.&M. 293, 5 Eng. 
Ch. 293, 39 Reprint 113, Taml. 500, 12 
Eng.Ch. 500, 48 Reprint 199; Re Huck- 
lesby, 102 L.T.Rep.N.S. 214, 54 Sol.J. 
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342; Re Cooke, 78 L.T.Rep.N.S. 106. 
Can.—Wrayton v. Naylor, 24 Can.S. 
C. 295; Swan v. Eastern Townships 


Bank, 67 Dom.L.R. 505. 


Alta.—Stankievich v. Armacost, 22 
Alta, 56, [1926]° 29 Dom. R.=407; 
[1926] 1 West.Wkly. 758; Universal 
Land Security Co., Ltd. v. Jackson, 11 


Alta.L. 483; Greig v. Franco-Canadian 
Mortg. Co., Ltd., 10 Alta.L. 44; Ewing 
v. McGill, 8 Alta.L. 104; Raymond 


Land, etc., Co. v. 
Ltd., 2. Alta.L. 157. 
B.C.—Foulger v. Lewis, 22 B.C. 372. 
Man. , 30 
Man. 38; Clark v. Everett, 1 Man. 229. 
Ont.—-Aalto vy. Blake, [1925] 2 Dom. 
TR, 2/7. 


Sask.—Western Canada Inv. Conn 
McDairmid, 15 Sask.L. 142, 66 Dom.L. 


Knight Sugar Co., 


R. 457; Hamann y. Galbraith, 7 Sask. 
L. 236; Mayberry v. Williams, 3 Sask. 
L. 125; Wirth v. Cook, 2 Sask.L. 423; 


Bannerman v. Green, 1 Sask.L. 394. 


[a] Where is implied condition 
that the title of the vendor is good 
or marketable, and that he will trans- 
fer to the purchaser, by his deed of 
conveyance, a title unencumbered and 
without defect. Craig v. White, 202 
P. 648, 187 Cal. 489; Crim v. Umbsen, 
103. BP. 178,155. Cal. 697, 132) Am.SiR, 
127; Easton v. Montgomery, 27 P. 
280, 90, Cal. 307%, 25 Am.S.R. 123; 
Dwight v. Cutler, 3 Mich. 566, 64 Am. 
D. 105; Burwell v. Jackson, 9 N.Y. 
535, Seld. Notes 243; Pomeroy v. Dru- 
ry, 14 Barb. (N.Y.) 418; Armstrong v. 
Nason, 25 Can.S.C. 263; Aalto v. Blake, 
(Ont.) [1925] 2 Dom.L.R. 27; West- 
ern Canada Inv. Co.’ °v.° McDairmid, 
(Sask.) 66 Dom.L.R. 457. 


{b] Cloud on title preventing re- 
sale.—Where one holding an optional 
contract for the sale of land is pre- 
vented from making a resale thereof 
by reason of a cloud on the title, he 
is entitled to a rescission. Morrison 
v. Waggy, 27 S.E. 314, 48 W.Va. 405. 


[c] Refusal to secure title.—If the 


not show good title. 
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actuates the purchaser in exercising it is immate- 
rial,°’ if he has done nothing which estops him to 
insist on strict compliance with the contract.°® How- 
ever, if the defect in the vendor’s title is immate- 


vendor is within his rights in re- 


fusing to comply with the purehaser’s demand for 


vendor abandons the contract under 
which he proposed to secure title to 
land which he had sold to a purchas- 
er, the purchaser may rescind. Burns 
We Hopkins, (Sask.) [1924] 2 Dom.L.R. 


[d] Title in third person is ground 
for rescission by the _ purchaser. 
Strother v. Leigh, 130 N.W. 1019, 151 
Iowa 214; Bickham v. Kelly, 110 So. 
637, 162 La. 421. 


[e] Life estate only in vendor jus- 
tifies rescission of contract to convey 
fee simple. Barnett v. Adams, 137 S. 
E. 554, 164_Ga. 18. 

[f] Abstract of title-—(1) Where 
a vendor was bound to deliver to the 
vendee an abstract showing good title, 
the vendee was entitled to rescind on 
proof that the abstract furnished did 
Kling v. A. H. 
axreef Realty Co., 148 S.W. 208, 166 
Mo.App. 190. (2) Where the vendor 
of land assumes no responsibility as 
to his title, and is to make only a 
quitclaim or special warranty deed, 
but is to furnish a satisfactory ab- 
stract of title, the purchaser, for a 
reasonable objection to the title, may 
elect whether he will accept a convey- 
ance. Fitch v. Willard, 73 Ill. 92. (3) 
Failure of the contract to provide for 
furnishing an abstract does not af 
fect the purchaser’s right to rescind, 
where title is defective. Larson v. 
Thomas, 215 N.W. 927, 51 S.D. 564, 57 
A.L.R. 1246. 


g Where there is total failure of 
title, the purchaser’s right to rescind 
is not affected by terms of an agree- 
ment relating only to defects in the 
title and the steps to be taken by the 
parties in correcting them. Wauh vy. 
Stallibrass, L.R. 8 Exch. 175. 


54. Beckwith v. Kouns, 6 B.Mon. 
ey one 222; Lee v. Rayson, [1917] 1 


55, Guiley v. Dixon, 201 N.W. 582 
199 Iowa 136; Kneeland v. Hetzel, 229 
P. 218, 103, Okl. 3. 


56. Ark. —Leroy v. Harwood, 178 Ss. 
W.. 427.8 119 VAric. 4083 


Cal.—F rench v. Phelps, 128 P. 772, 
Cah 20 CaleA ppaviOds 


Idaho.—Marshall v. Gilster, 201 P. 
711, 712, 34 Idaho 420 [cit Cyc]. 


Pa.—Olwerter v. Greenblat, 5 
Dist.&Co. 637. 


Ont.—MecNiven v. Pigott, 31 Ont.L. 
365, 6 Ont.W.N. 341. 


rae ee v. Haw, 2 Sask.L. 


Pa. 


57. Williams v. Gilbert, 1389 N.W. 
502, 120 Minn. 299. 

58. See supra § 425. 

59. See infra § 490. 


60. Public Industrials Corporation 
v. Reading Hardware Co., 29 F.(2d) 
Vibs El Palso, CattlesCo: Vv. Stafford, 
Ui6 Bs 41.°.99) CiC AS 515s) Reynolds ve 
White, 128 N.Y.S. 529, 143 App.Div. 
DOSS McCourt v. Johns,’ 53 bo OOtnaeS 
wa 561; Innis v. Costello, 11 Alta.L. 


[a] Defects in paper title do not 
authorize a rescission where the ven- 
dor shows a perfect title by adverse 
possession. Fant v. Wright, (Tex. 
Civ.App.) 61 S.W. 514. 


[b] Insanity of remote purchaser. 
—A rescission will not be granted be- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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additional evidences of title,*1 or if the vendor, not 
being himself the record owner, has a contract right 
to the title enforceable at the time for perform- 
ance of his contract with the purchaser,®? the pur- 


chaser cannot rescind. 


[§ 434] bb. Failure of Title as to Part of Land 
If the title fails as to a 
portion of a tract of land sold, the purchaser may 
rescind if the part affected constituted a material 
Under a statute pro- 
viding that, if the purchaser loses part of the land 
from defect in title, he may elaim either a rescission 
of the entire contract or a reduction of the price, 
it is not necessary for the purchaser to show actual 


Sold—(aa) In General. 


inducement to the purchaser.®* 


fraud on the part of the vendor.®* 


[§ 435] (bb) Immaterial Portion. If the part to 


cause of insanity of a person through 
whom the vendor derived title, un- 
less it appears either that the deed 
had been set aside and that proceed- 
ings had been instituted. which would 
probably result in avoiding it. Hunt 
v. Weir, 4 Dana (Ky.) 347. 

[ec] Missing links in a chain of 
title from 1784 to 1842 are immateri- 
al, where an unbroken chain from 1842 
to 1915 is proved. Floyd v. Hanson, 43 
N.B. 339, 

61. Weinheimer v. Ross, 99 N.E. 
145, 205 N.Y. 518 [rearg den 99 N.E. 
2119, 206 N.Y. 682]. 

62. Paynesville Land Co. vy. 
bow, 200 N.W. 481, 160 Minn. 414. 


63. U.S.—Ankeny v. Clark, 13 S.Ct. 
617, 148 U.S. 345, 37 L.Ed. 475; Alpha 
Portland Cement Co. v. Shirk, 227 F. 
966,°142 C.C.A. 424. 


Ark.—Mays v. Blair, 179 S.W. 331, 
Leo Ark. 69; Yeates v. Pryor, 11 Ark. 


Cal.—Wilcox v. Lattin, 29 P. 226, 


Gra- 


93 Cal. 588; Switzler v. Robert A. 
revi & Co., 271 P. 367;°94 Cal-App. 
410. 


Ga.—Chastain v. Staley, 23 Ga. 26; 
Coffee v. Newsom, 2 Ga. 442. 


Ind.—Wilson v. Brumfield, 8 Blackf. 
146. 


Iowa.—Dickerson y. Morse, 
W. 933, 203 Iowa 480. 


Ky.—Wells v. Porter, 5 B.Mon. 416; 
Caldwell v. Moore, 3 Dana 340; Jones 
v. Shackleford, 2 Bibb 410; Thompson 
v. Peak, 7 Ky.L. 230. 


La.—Smith v. Corcoran, 7 
Daquin v. Coiron, 3 La. 387. 

Md.—Keating v. Price, 58 Md. 532. 

Miss.—Parham v. Randolph, 4 How. 
435, 35 Am.D. 403. 


Mo.—Owens v. Rector, 44 Mo. 389; 
Hart v. Handlin, 43 Mo. 171. 


N.Y.—Porterfield v. Payne, 11 N.Y. 
S. 31, 57 Hun 591; Champlin v. Lay- 
tin, 18 Wend. 407, 31 Am.D. 382. 


Ohio.—Hayes v. Skidmore, 27 Ohio 
St.4331- 

Pa.—Stoddart v. 
355. 

S.C.—Adams v. Kibler, 7 S.C. 47. 

S.D.—Black Hills Nat. Bank vy. Kel- 
logg, 56 N.W. 1071, 4 S.D. 312. 


Tenn.—Winfrey v. Drake, 4 Lea 
293; Wood v. Mason, 2 Coldw. 251; 
Reed v. Noe, 9 Yerg. 283; Newnan v. 
Maclin, 5 Hayw. 241. 


Tex.—Demaret yv. Bennett, 29 Tex. 
262; Dorn v. Dunham, 24 Tex. 366; 
Smith v. Fly, 24 Tex. 345, 76 Am.D. 
109; York’s Adm’r v. Gregg’s Adm’x, 
9 Tex. 85; Hausler v. Harding-Gill 
Co., (Commn.App.) 15 S.W.(2d) 548 
{rev (Civ.App.) 6 S.W.(2d) 445]. 


212 N. 


La. 46; 


Smith, 5 Binn. 
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of the price.®® 


Va.—Bailey v. James, 11 Gratt. (52 
Va.) 468, 62 Am.D. 659. 


W.Va.—Worthington v. 
16 W.Va. 208. 


Weis det a v. Revell, [1900] 2 Ch. 
Man.—Clark v. Everett, 1 Man. 229. 
[a] Where vendor has undivided 

interest only.—Where, after a con- 

tract for the purchase of land was 
entered into, it is discovered that the 
vendor has only an undivided inter- 
est therein, the purchaser may elect 
either to accept such interest as can 
be conveyed, or may rescind the con- 


Staunton, 


tract. Farber v. Blubaker Coal Co., 65 
A. 551, 216 Pa. 209; Erwin v. Myers, 
46 Pa. 96; 


Depelteau v. Berard, (Can.) 
[1924] 2 Dom.L.R. 52 

[b] Where suit necessary to get 
title—(1) If the title to a moiety of 
the land is vested in infants and can 
only be obtained by a suit in chan- 
cery, the purchaser may rescind. 
Goddin y. Vaughan’s Ex’x, 14 Gratt. 
(55 Va.) 102. (2) Where property is 
traversed by a road used by the pub- 
lic for upwards of twenty-four years, 
the purchaser may rescind, the prop- 
erty being subject to prospective law 
suit. Wellwood v. Haw, 2 Sask.L. 23. 


[c] Where adverse claim to land 
adjudged good.—Where the contract 
provided that. the purchaser should 
plat and sell the land in small tracts, 
and after the sale of a number of 
lots an adverse title was asserted to 


‘an undivided one half of the land 


and adjudged good, and the vendor 
was thus rendered unable to make 
deeds to purchasers aS provided in 
the contract, the inability to make 
such deeds constitutes a failure of 
consideration under the statute pro- 
viding that a party may rescind if the 
consideration fails in any material re- 
spect. Wilcox y. Lattin, 29 P. 226, 93 
Cal. 588. 

[d] Where mineral rights are re- 
served.—A complete absence of title 
to the base minerals which add ma- 
terially to the value of the land justi- 
fies rescission by the purchaser. Lee 
v. Sheer, 8 Alta.L. , 


64. Ashford y. Holliday, 149 S.E. 
790, 169 Ga. 237. See also Dorsett v. 
Roberds, 158 S,E. 236, 240, 172 Ga. 
545 [dist Holliday v. Ashford, 136 S.E. 
524, 163 Ga. 505 from cases holding 
deficiency in quantity as ground for 
rescission]. 

65. Ala.—Davis v. Evans, 62 Ala. 
401. 

Ark.—Neill v. Cornish, 252 S.W. 612, 
159 Ark. 611; Fitzhugh v. Davis, 46 
Ark. 337, 

Ill. Towner v. Tickner, 112 Ill. 217. 

Iowa.—McDunn y. Des Moines, 34 
Iowa 467. 


Ky.—Sheeran y, Irvin, 19 S.W.(2d) 
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which the failure of title appertains is small or in- 
considerable in comparison with the whole, and does 
not affect the value and reasonable enjoyment of the 
remainder for the purposes for which it was intend- 
ed, and is susceptible of compensation, the purchaser 
will not be permitted to reseind,®® especially where 
the vendor was ignorant of the defect at the time 
of sale and corrected it before the last installment 
of the purchase price was made,°* or if it was a 
chanecing bargain in which the purchaser assumed 
the risk, and ‘there was no fraud.*? 
however, will be entitled to proportionate abatement 


The purchaser, 


[§ 436] (cc) Several Tracts under Entire or Sev- 
erable Contract.°° 
sold under an entire contract, the purchaser can re- 


Where several tracts of land are 


Grant vy. Wasson, 6 
J.J.Marsh. 618; Golden v. Manpin, 2 
J.J.Marsh. 236; Buck v. McCaughtry, 
5 T.B.Mon. 216; Merchants’, etc., Bank 
v. Cleland, 67 S.W. 386; Parsons v. 
Lunsford, 55 S.W. 885, 21 Ky.L. 1536; 
Williams v. Thomas, 54 S.W. 824, 21 
Ky.L. 1228; Harris & Martin v. Neely, 
fT ikcyelan eS be 

La.—Robbins v. Martin, 9 So. 108, 
43 La.Ann. 488. 


Md.—Foley v. Crow, 37 Md. 51. 
Bt eames air att v: Hill, 25 Mich. 


976, 230 Ky. 307; 


Mo.—Key v. Jennings, 66 Mo. 356; 
Hart v. Handlin, 43 Mo. 171. 

Mont.—Williams vy. Hefner, 297 P. 
492, 89 Mont. 361. 

N.Y.—Kelly v. Brower, 7 N.Y.S. 752, 
5 Silv.Sup. 283, 55 Hun 606 [aff 30 N. 
Hy 50; 132 Nyy 539, 4°Siliv.Ay 18 Fe 
Uae ee pase v. Savage, 41 N.C. 

Or.—McCourt v. Johns, 53 P. 601, 
33 Or. 561. 


Tex. ork’s Adm’r v. Gregg’s 
Adm’x,~9 Tex. 85; Harris vy. Berry, 
123 S.W. 1148, 58 Tex.Civ.App. 276. 


Wash.—Mast v. Hoover, 217 P. 718, 
126 Wash. 148. 


Eng.—Re Brewer, 80 L.T.Rep.N.S. 
127; Poole v. Shergold, 2 Bro.Ch. 118, 
29 Reprint 68. 


[a] Part affected by failure of ti- 
tle held immaterial.—_(1) WHighty 
acres in one thousand two hundred 
and sixty-nine. Key v. Jennings, 66 
Mo. 356. (2) Fifty acres in eight hun- 
dred. Buck v. McCaughtry, 5 T.B. 
Mon: (Ky.) 216. (3) One quarter of 
an acre in eight. Parsons v. Luns- 
ford, 55 S.W. 885, 21 Ky-.L. 1536. (4) 
Fourteen inches frontage in seventy- 
five feet. Kelly v. Brower, 5 Silv.Sup. 
28350 0 Ne Yas. eae 55 Hun 606 [aff 30 
N.E. 50, 182 N.Y. 539, 4 Silv.App. 18]. 


[b] Obstruction of insignificant 
portion of right of way furnishes no 
just cause for rescission. Sayre v. 
Mohney, 56 P. 526, 35 Or. 141. 


[c] Alteration of restrictions.— 
The substitution, for a contract pro- 
vision restricting lots sold and ma- 
jority of lots of subdivision, of a 
general restriction limiting the entire 
subdivision to single residences was a 
mere technical breach not warranting 
the purchaser’s rescission. Rosen- 
thal v. Triangle Development Co., 246 
N.W. 182, 261 Mich. 462. 


66. Greer v. Clark, 9 Alta.L. 535. 


67. Jasper v. Hamilton, 3 Dana 
(Ky.) 280. 
68. See infra § 752. 


69. Breach of severable contract 
by vendor see supra § 428. 
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seind the entire contract if title fails as to one par- 
eel which was a material inducement to the pur- 
chase,’° but he cannot rescind as to one tract with- 
where all constituted a 
single transaction and were paid for in a lump sum." 
The rule is otherwise where the contract is sever- 
able,*? unless the purchaser can show that he would 
not have bought one tract without the other.** 


[§ 437] ec. Encumbrances on Land Sold.*4 Where, 
under his contract of purchase, a purchaser is en- 
titled to a conveyance free of encumbrances,*® an 
encumbrance on the property at the time the vendor 
is bound to convey will constitute such a defect in 
title as will authorize a rescission by the purchaser.*® 
The purchaser cannot rescind where the encumbrance 


out rescinding as to all, 


70. Ankeny v. Clark, 13 S.Ct. 617, 
PAS RW So) S45 ee oii leg 4 Ors, ee UO Va 
Kocourek, 51 S.W. 69, 66 Ark. 433; 
Chastain v. Staley, 23 Ga. 26; Gallo- 
way v. Bradshaw, 5 Sneed (Tenn.) 70. 

71. Johnson v. Bedwell, 43 N.E. 
246, 15 Ind.App. 236. 

72. Sage Land & Improvement Co. 
v. McCowen, 157 P. 244, 30 Cal.App. 
126; Van Eps v. Schenectady City, 12 
JONUS ONTY 6 486)/7 Am. D. 330. 


73. Greenwalt v. Born, 3 Yeates 
(Pa.) 6. 

[a] Where two conveyances are 
made for two tracts of land on the 
same day, and one bond taken for the 
consideration, and the contract for 
one of the tracts is rescinded for de- 
fect in title, the purchaser must show 
that he would not have bought one 
tract without the other before he can 
rescind the contract for the other 


tract. Greenwalt v. Born, 3 Yeates 
(Pa.) 
74, Right of purchaser under exe- 


cuted contract see infra § 447. 

75. See cases infra note 80. 

7G. U.S.—Atlantic Mortgage & Fi- 
nance Co. v. Hamilton, 40 F.(2d) 583 
[eert den 51 S.Ct. 75, 282 U.S. 869, 75 
L.Ed. 767]. 
5 cas vy. Marsh, 38 App.D.C. 

Ga.—Martin vy. Atkinson, 7 Ga. 228, 
50 Am.D. 403. 

Idaho.—Warren v. Stoddart, 59 P. 
540, 6 Idaho 692. 

Iowa.—Tague v. McColm, 123 N.W. 
960, 145 Iowa 179, 

Oar a harika v. Clack, 10 S.W. 796, 
10 Ky.L. 996 


Mo. pasos v. Kelson, 125 S.W. 
227, 141 Mo.App. 369. 
Ne —Berger vy... Crist. 1106 INSY<S? 


107, 121 App.Div. 483. 

Pa.—Bonner v. Herrick, 99 Pa. 220; 
Moore v. Shelly, 2 Watts 256; Cros- 
key v. Stockley, 85 Pa.Super. 480. 

Utah.—Thackeray v. Knight, 192 P. 
263, 57 Utah 21. 

Eng.—Allen v. Smith, [1924] 2 Ch. 
308; In re Haedicke, [1901] 2 Ch. 666; 
Simpson v. Gilley, 92 L.J.Ch. 194, 128 
YI 622. 


Can.—Grondin v. Cliche, [1929] 3 
Dom.L.R. 898. 
Ont.—Robinson vy. Moffatt, 10 Ont. 


W.N. 18 
99: 


3, 35 Ont.L. 9, 9 Ont.W.N. 209, 


Que.—McGuigan vy. Greenfield Land, 
ete., Co., 68 Dom.L.R. 739. 


[a] Encumbrances justifying re- 
scission.—(1) Attachments. Mullins 
y. Aiken, 2 Meisk. (Tenn.) 535. (2) 
Building restrictions. Tandy. VW. 
Waesch, 97 P. 69, 154 Cal. 108; Whe- 
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brance ;°1 


701; Western Canada Inv. Co. v. Mc- 
Dairmid, 15 Sask.L. 142, 66 Dom.L.R. 
457. (8) Dower right. McLemore v. 
Mabson, 20 Ala. 137; Aiple-Hemmel- 
mann Real Estate Co. v. Spelbrink, 
111 S.W. 480, 211 Mo. 671, 14 Ann.Cas. 
652 and note. (4) Hasements. Tandy 
v. Waesch, 97 P. 69, 154 Cal. 108. (5) 
Encroachments by buildings on land 
adjoining the lot sold. Blum Bldg. 
Co. v. Guarino, 140 A. 881, 6 N.J.Misc. 
245; Klim v. Sachs; 92-N. Y.-S. 107, 202 
App.Div. 44. (6) Judgment liens. 
Bonner v. Herrick, 99 Pa. 220. (7) 
Leases. Frubauf v. Bendheim, 3 Silv. 
Sup. 91, 6 N.Y.S. 264, 53 Hun 636 [aff 
28 NB 407, 227 Noobs Tals Pucker tv. 
Woods, 12 Johns. (N.Y.) 190, 7 Amb. 
305. (8) Liens. Croskey v. Stockley, 
85 Pa.Super. 498; Kuykendall v. 
Schell, (Tex.Civ.App.) 224 S.W. 298. 
(9) Mortgages. Minto v. Moore, 55 
So. 542, 1 Ala.App. 555; Kennedy v. 
Smith, 82 S.E. 155, 14 Ga.App. 644; 
Berger v. Crist, 106 N.Y.S. 107, 121 
App.Div. 483; Swartzman v. McCar- 
rey, 15 Pa.Dist. 115; Millard v. Gre- 
Foire. 147 (INS. 18, Lae Domale.R. 7.9: 
(10) Party-wall agreement. Corn v. 
Bass, 59 N.Y.S. 315, 43 App.Div. 53. 
(11) Reservation of coal. Innis v. 
Costello, 11 Alta.L. 109. (12) Roads 
across property. Lombard v. Kies, 
154 P. 757, 79 Or. 355; McWhorter v. 
Morey, Brose. 6 Con. 125 e164, 169 
Wash. 414. (13) Tax liens. Weg- 
horst v. Clark, 180 P. 742, 66 Colo. 
535; Wilson v. Bolen, 152 Ill.App. 210; 
Wesner Drilling Co. v. Tremblay, 18 
Ont.L. 439, 13 Ont.W.R. 544, 13 Ont. W. 


ve LOLNT 
77. See case infra this note. 
[a] Judgment lien on real prop- 


erty, placed thereon by the purchaser 
in the contract for the sale thereof 
subsequent to its execution, is not 
ground for rescission. Mayes v. Mar- 
tell, 151 P. 247, 87 Wash. 105. 


78. See case infra this note. 


[a] EBnactment of Emergency 
Rent Laws, after a contract for the 
sale of an apartment building was 
entered into, but before the closing 
date, did not entitle the purchaser to 
refuse to complete the purchase on 
the ground that he eontracted on the 
basis of the existing laws which had 
been radically changed by that chap- 
ter, since that statute merely sus- 
pended for the period of an emergency 
the right of a landlord to oust a ten- 
ant by summary proceedings on the 
tenant’s compliance with certain con- 
ditions, which included the payment 
of a reasonable rental for the prem- 
ises. Urbis Realty Co. v. Globe Re- 
alty Co., 189 N.E. 238, 235 N.Y. 194. 


[b] Easement.—A purchaser in 
possession cannot rescind because of 
the existence of an easement restrict- 
ing the use of the property acquired 


Jan v. Rosseter, 82 P. 1082, 1 Cal.App.1 by condemnation proceedings subse- 
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was placed on the property after the contract was 
made, and the purchaser was the responsible cause 
of it,7” or where he took the risk of it;7° but a pur- 
chaser who has agreed to assume a mortgage on the 
property may still rescind if the mortgage indebted- 
ness exceeds the amount stated in the contract, and 
is payable on different terms.’® 
to justify rescission on the ground of encumbrances, 
it must appear that the vendee contracted for a ti- 
tle free of encumbrances; 
nor was chargeable with knowledge of the encum- 
that the alleged encumbrance is so in 
fact,®? is valid and legal,** that it cannot be removed 
before the vendor is bound to convey,** or before 
the offer of the purchaser to rescind,®*”% or has not 


Generally, however, 


80 that he neither knew 


quent to the making of the contract. 
Summers v.=Midland Co., 209 N.W. 
323, 167 Minn. 453, 46 A.L.R. 816. 

79. Rabinowitz v. Marcus, 123 A. 
21,100 Conn. 86 


eg Martir v. Perez, 33 Porto Rico 
676. 
[a] Purchase subject to outstand- 


ing mortgage, where time is not of 
essence of contract by vendor to pay 
it when due, cannot be rescinded by 
purchaser when vendor procured ex- 
tension of time on such mortgage, in- 
stead of paying it at maturity. Cul- 
lumber v. Stahl, 203 N.W. 270, 200 
Iowa 104. 


81. See infra § 442. 
82. See cases infra this note. 


[a] Road along strip of land for 
which the purchaser was not required 
to pay was not a defect in title au- 
thorizing the purchaser to rescind the 
contract and recover the amount paid 
thereon. Brelie vy. Klafter, 174 N.E. 
882, 342 Ill. 622. 

{[b] Railroad right of way when 
known to exist and when in actual 
use at the time of the making of a 
purchase contract is not an “encum- 
brance” constituting a breach of the 
vendor’s covenant. Williams v. Hef- 


ner, 297 P. 492, 89 Mont. 361. 
83. Bahns v. Carrere Co., 2 La.App. 
264; Interborough Rapid Transit Co. 


v. Littlefield, 149 N.Y.S. 741, 166 App. 
Div. 567 [appeal gr 107 N.E. 1079, 213 
N.Y. 698, and aff 113 N.E. 1058, 218 
IN 745]; Wilsey v. Dennis, 44 Barb. 
QNY.) 394; Grau ve Plaja, 29 Porte 
Rico 664. 

fa] Mortgage never accepted by 
mortgagee is not ground for rescis- 
sion by purchaser. Wilsey v. Dennis, 
44 Barb. (N.Y.) 354. 


[b] Invalid license.—A license to 
use the land for designated purposes, 
which is invalid because without seal 
and unacknowledged, is not ground 
for rescission by the purchaser of a 


contract to purchase the land. Wil- 
kins v. Irvine, 33 Ohio St. 138. 
[ec] Easement, which has been 


abandoned, is not gound for rescission 
by the purchaser. MacLeod v. Hamil- 
ton, 286 N.W. 912, 254 Mich. 653 [foll 


McLeod vy. Hamilton, 236 N.W. 897, 
254 Mich. 658). 
84. Barney v. Curtis, 218 P. 190, 


37 Idaho 742. 


8414. Summer y. 
260, 41 Ga.App. 207 


[a] When vendor of leased prop- 
erty does not bind himself to evict 
the lessee, who is not éntitled to pos- 
session, the fact that the lessee re- 
fuses to surrender the property does 
not give the purchaser the right to re- 
scind, inasmuch as he knew of the oc- 
cupation when he bought the prop- 


Hogsed, 152 S.BE. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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been removed before decree in the suit to rescind,*® 
and that the vendor would not have removed it if 
the purchaser had been willing to complete the con- 
_tract.°° The mere existence of a mortgage does 
not justify rescission of an installment contract 
where provision is made for discharge of the mort- 
gage when the time for completion of the contract 
arrives ;°* nor may the purchaser reseind where the 
charge on the property is less than the unpaid pur- 
chase money and may be set up as a defense pro 
tanto in an action to recover therefor,’® especially 
where the vendor has consented to a discharge of 
the encumbrance out of purchase money unpaid,®® 
or the contract gave the vendor that option;®® but 
the fact that the court might appropriate unpaid 
purchase money to remove the encumbrance is no 
defense to a bill for rescission on ground of its 
fraudulent concealment.®! 


[§ 438] dd. Time at Which Defects or Failure of 
Title Must Exist To Authorize Rescission®?—(aa) 
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Rule in United States—aaa. In General. The Amer- 
ican decisions have uniformly held that the vendor 
cannot be placed in default for defect of title or 
inability to convey, by tender of performance by the 
purchaser and demand for performance by the ven- 
dor before the expiration of the time fixed by the 
contract for making a conveyance,®* unless the na- 
ture of the defect is such that the vendor cannot 
acquire title.°4 If the title is defective, or if the 
vendor has no title, at the time of entering into the 
contract, but such defects are cured at the time fixed 
for performance,®® a rescission will not be permit- 
ted, especially where the purchaser is himself in 
default.°° 


[§ 439] bbb. Where Time Is of Essence of Con- 
tract. If time is of the essence of the contract, the 
title must be perfected at the time fixed for per- 
formance by execution and delivery of the deed;°? 
and if it has not been perfected at that time the 
purchaser may rescind,°®*. nor can the purchaser’s 


erty, and, aS owner, may evict. Lo- 


pez v.- Lizardi, 27 Porto Rico 691. 

85. Garber v. Sutton, 31 S.E. 894, 
96 Va. 469. 

86. Styles v. Blume, 33 N.Y.S. 620, 
12 Misc. 421; Robinson v. Moffatt, 35 
AN 9, 9 Ont.W.N. 209, 10 Ont.W.N. 
183. 

87. Ellis v. Hoskins, 14 Johns. (N. 
Y.) 363; Bostwick v. Coy, 21 B.C. 478. 

[a] Mortgage to be paid out of 
purchase money.—The existence of a 
mortgage on the tract is no ground 
for rescission, where the vendor’s 
purpose was to pay a part of the pur- 
chase price to satisfy the encum- 
brance, and the holder of the mort- 
gage was present and ready to exe- 
cute a release on payment of the 
amount of his claim. Martin v. 
Stone, 79 Mo.App. 309. 

88. See cases infra this note. 

fa] Adjustment possible in action 
for price.—(1) Attachment. Borden 


v. Borden, 5 Mass. 67, 4 Am.D. 32. (2) 
Undischarged mortgage. Boyd v. 
Hoffman, 88 A. 675, 241 Pa. 421. (3) 


Unpaid taxes. Pringle v. Smith, 137 
A. 603, 289 Pa. 356, 


89. Borden vy. Borden, 5 Mass. 67, 
4 Am.D. 32. 


90. Edberg v. George C. Lemcke 


Co., 251) P. 128, 141 Wash. 182. 
91. See infra § 456. 
92. Cross references: 


Extension of time to vendor to per- 

fect title see infra § 444. 
Impossibility of performance see in- 

fra’'§.. 453: 

Necessity for prompt rescission, and 

laches see infra §§ 476-480. 

Time of remedying defects see infra 

§§ 652-660. 

Where: 
, Contract provides for discharge of 
mortgage at time of performance 
see supra § 437. 
Vendor conveys to third person be- 
fore time of performance see in- 
fra § 452 

93. Ts tnette v. Bank of Italy 
Nat. Trust & Savings Ass’n, 42 F.(2d) 
9 [cert den 51 S.Ct. 87, 282 U.S. 884, 
45 L.Ed. 779]. 

7 v. Loggins, 2 Ala. 
514. 

Cal.-—Hanson y. Fox, 99 P. 489, 155 
Cal. 106, 132 Am.S.R. 72, 20 L.R.A.N. 
S. 338 and note; Garberino v. Roberts, 
Ale Pir 5%5 pb O%asCal.d 253, sDennis., Vv. 
Strassburger, 26 P. 1070, 89 Cal. 583. 

Jowa.—Dickerson y. Morse, 212 N. 


W. 933, 203 Iowa 480; Meyer v. Van 
Riper, 190 N.W. 528, 194 Iowa 851. 

Mich.—Detroit Fidelity & Surety 
Co. v. Bushman, 244 N.W. 251, 260 
Mich. 115; Chappus v. Lucke, 224 N. 
W. 432, 246 Mich. 272 [cit Cyc]. 


Minn.—tTrainer v. Lammers, 201 N. 
W. 540, 161 Minn. 336; Smith v. 
Kurtzenacker, 180 N.W. 243, 147 Minn. 
398. 

Mo.—Pioneer Gold Mining Co. v. 
Price, 176 S.W. 474, 189 Mo.App. 30. 

Mont.—Wilson v. Corcoran, 237 P. 
521, 73 Mont. 529. 

N.J.—Denman v. Mentz, 52 A. 1117, 
63)N.J-250. i613. 


Or.—Hawkins vy. Rodgers, 
563, 905, 91 Or. 483 [quot Cyc]; 
Vv. James, 164 P. 370, 84 Or. 375 


Tex.—Hufstutler y. Cecimiire: Oil 
Co.. (Commn.App.) 48 S.W.(2d) 591 
[rev (Civ.App.) 27 S.W.(2d) 306]. 

Wash.—Sevigny v. O’Neill, 282 P. 
215, 154 Wash. 393. 

Wis.—Knapp vy. Davidson, 192 N.W. 
75, 179 Wis. 493. 

“Nor does the fact which the court 
found, namely, that defendant had 
no title to the lots, afford any reason 
for the interposition of equity. Ina 
case such as this it is permissible for 
one to contract to convey title to land 
which he does not own, and he is in 
default under such contract only 
when the vendee has performed his 
part of the contract and made demand 
for a title which the vendor is unable 
to furnish. Such is, and always has 
been, the settled rule in this state.” 
Hanson v. Fox, 99 P. 489, 155 Cal. 106, 
107, 132 Am.S.R. 72, 20 L.R.A.N.S. 338. 


Time of existence of title and rem- 
ony oni foots generally see infra §§ 


94. Prentice v. Erskine, 129 P. 585, 
164 Cal. 446; Morgan v. Dibble, 184 
P. 704, 43 Cal. App. 116; Ferguson Vv. 
Mounts, (Tex.Civ.App.) 281 S.W. 616; 


ne Wied 
Ward 


ewe v., Bowen, 146 A... 254, 102 Vt. 
124. 

95. Ala.—Coleman y. Decatur First 
Nat. Bank, 22 So. 84, 115 Ala. 307; 


Spratt v. Wilson, 10 So. 209, 94 Ala. 
608; Meeks v. Garner, 8 So. 378, 93 
Ala. LZ obi) Wo sARA: 196; Teague Vv. 
Wade, 59 Ala. 369. 


Cal. Hanson y. Fox, 99 P. 489, 155 


CaleloG wy 132 Aam-Sih ite,0 20) EEA, 
N.S. 338 and note. 
Iowa.—Armstrong y. Breen, 69 N. 


W. 1125, 101 Iowa 9. 


Ky.—Holmes v. Holmes, 53 S.W. 29, 
107 Ky. 163, 21 Ky.L. 831, 92 Am.S.R. 


342; Wickliffe v. Lee, 6 B.Mon. 543. 


La.—Hale v. New Orleans, 18 La. 
Ann. 321. 

Minn.—Townshend v. Goodfellow, 
41 N.W. 1056, 40 Minn. 312, 12 Am.S. 
RAT36, SHIR RVAt Wo. 

Miss.—Moss vy. Davidson, 9 Miss. 

2 

Mont.—Wilson v. Corcoran, 237 P. 
521,73, Mont, 529. 

N.Y.—Friedman vy. Dewes, 33 N.Y. 
Super. 450; Greenby v. Cheevers, 9 
Johns. 126. y 

Tex.—Fant v. Wright, (Civ.App.) 61 
S.W. 514. 

Utah.—Owens v. Neymeyer, 221 P. 
160, 62 Utah 580. 

Va.—Daniel v. Leitch, 13 Gratt. (54 
Va.) 195. 

Wash.—Wooding v. Crain, 38 P. 756, 
10 Wash. 35. 

{a] Title in third person at time 
of contract.—The fact that at the 
time the contract was made the ven- 
dor had only an equitable interest in 
the property sold is no ground for 
rescission, where at the time fixed for 
conveyance he produces the owner of 
the property, who tenders the purchas- 
er a conveyance of the property in 
fee already prepared for the purpose. 
Friedman v. Dewes, 33 N.Y.Super. 450. 

96. See infra § 464. 

97. See infra § 652. 


98. Cal.—Crim v. Umbsen, 103 P. 
18; 1 bon CalevGUuaiel oo eA Ssh maione 
Milton Realty Co. v. emeaitiS 262 
419 8, CAL ADDS Wie 

Conn.—Janulewyez  v. 
89 A. 897, 88 Conn. 60. 

Ill. Tryce v. Dittus, 65 N.E. 220, 
199 Ill. 189; Eggars v. Busch, 39 N.E. 
619, 154 Ill. 604; Gibson v. Pitney, 200 
Ill. App. 244. 

Iowa.—Tague v. McColm, 123 N.W. 
960, 145 Iowa 179. 

Ky.—Taylor v. Porter, 1 Dana 421, 
25 Am.D. 155. 

La.—Brewer v. New Orleans Land 
Co., 97 So. 605, 154 La. 446. 


Mich.—Potter v. Ranlett, 
661, 116 Mich. 454. 


Minn.—Lutz v, Fults, 193 N.W. 119, 
155 Minn. 207; Gregory Vv. Christian, 
a6 N.W. 202, 42 Minn. 304, 18 Am.S.R. 

iG : 

Mont.—Hogsed v. Gillett, 199 P. 907, 
60 Mont. 467. 

Neb.—Moore v. Markel, 
147, 112 Neb. 743. 


N.Y.—Mandel v. Hopkins, 144 N.Y.S. 


Quagliano, 


74 N.W. 


201 N.W. 
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right to rescind on failure of vendor to offer com- 
plete performance at the appointed time be defeated 
by subsequent tender of a deed at the trial,®? or by 
the fact that the vendor could have conveyed good 
title at the time the contract was made.’ 
the vendor on demand for a deed is entitled to a 
reasonable time in which to prepare and deliver it, 
he is not entitled to a reasonable time after the 
time fixed for performance in which to perfect and 
make a good title,? and this is so notwithstanding 
a provision in the contract that the vendor should 
have a reasonable time in which to obviate objections 


to the title.* 


[§ 440] ccc. Where Time Is Not of Essence of 
Where no time for performance is fixed 
or where time is not of the essence of the contract, 
the vendor is ordinarily entitled to a reasonable time 


Contract.+ 


1072, 160 App.Div. 872. 

Pa.—Myers y. Fidelity-Philadelphia 
Trust) Co, 138 A. 834,290 Pas2s35 
Ragg v. Midland Realty Co., 104 A. 
685, 261 Pa. 453; Meyers v. Catawissa 
CoaliCor, Gu A., .9049521.94- Pan. 150 Me- 
Closkey v. Timmons, 74 Pa.Super. 12. 
Wash.—Coonrod y. Studebaker, 101 
489, 538 Wash. 32. 

[a] In Louisiana the rule is well 
settled that where suit has been in- 
stituted to rescind for want of or de- 
fect in title in the vendor at the time 
specified in the contract of sale for 
performance, an offer by the vendor to 
convey a good title comes too late to 
prevent rescission. Clover v. Gottlieb, 


2. 


23 So. 459, 50 La.Ann. 468; Hale v. 
New Orleans, 18 La.Ann. 321. 
99. Ross v. Haynes, (Tex.Civ. 
App.) 196 S.W. 364. | 
1. Kares v. Covell, 62 N.E. 244, 180 


Mass. 206, 91 Am.S.R. 271. 


2. 11l.—Buchli v. Caldwell, 267 Ill. 
App. 38. - 

Iowa.—Webb v. Hancher, 102 N.W. 
1127, 127 Iowa 269; Primm v. Wise 
& Stern, 102 N.W. 427, 126 Iowa 528. 


Mich.—Peters y. Fagan, 221 N.W. 
274, 244 Mich. 46. 


Minn.—Gregory v. Christian, 44 N. 
W. 202, 42 Minn. 304, 18 Am.S.R. 507; 
Goetz v. Walters, 25 N.W. 404, 34 
Minn. 241. 


N.Y.—Camp v. Morse, 


Wash.—Walsh y. Colvin, 
1085, 53 Wash. 309, 314. 


“Tf a vendor agrees to convey title 
at a given time, and has no title When 
the date for performance arrives, the 
question of a reasonable time for pre- 
paring a deed does not enter into the 
case.” Walsh v. Colvin, supra. 


3. Primm v. Wise & Stern, 102 N. 
W. 427, 126 Iowa 528. 

4. Loss of right to rescind by 
laches see infra § 476. 

5. See infra § 652. 


5 Den. 161. 
LOts BP: 


6. N.J.—Larkin v. Koether, 140 A.’ 


920, 102 N.J.Eq. 329 [aff 137 A. 849, 
HOD Nr eae 7.6. 

Or.—Wurfel v. Bockler, 210 P. 213, 
HOGLOv eo woe 

Pa.—Williams v. Thomas, 
371. 

S.D.—Weitzel v. Leyson, 121 N.W. 
868, 23 S.D. 367. 

Tenn.—Baker v. Shy, 9 Heisk. 85; 
Frost v. Brunson, 6 Yerg. 36. 

Wash.—Main v. Western Loan & 
Building “Co, 8 Rud) 2sl, 167 
Wash, 1. 


7 Kulp 


| time, the purchaser could not rescind 
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rights.° In such 
While 


is given,'! or at 


[§§ 439-440 


in which to perfect his title, and a delay within 
reasonable limits does not generally impair his 


case the purchaser may not rescind 


before the expiration of the reasonable time allowed 
by law,® especially where the purchaser is in pos- 
session;’ nor may he rescind if the vendor is able 
to convey good title before the purchaser discovers 
the defect,* or when the purchase money is ten- 
dered,® or before any demand for title is made,}° 
or at any time before notice of election to rescind 


any time before suit to rescind is 


commenced,!? or before a suit to recover damages is 


changed by amendment into a suit for rescission,?* 


[a] Four years without the offer 
of a marketable title by the vendor 
warrants rescission by the vendee. 
Goetzman v. Caldwell, 152 N.Y.S. 491. 


[b] Where negotiations in foreign 
country contemplated.—Where a pur- 
chaser of land to develop coal mines 
thereon knew at the time of the mak- 
ing of the contract requiring the ven- 
dor, then owning an undivided half 
interest in the land, to proceed with 
diligence to procure complete title, 
that outstanding titles were owned by 
residents of a foreign country, and 


that some time must necessarily be 
consumed in procuring the complete 
title, and the contract did not specify 
the time to procure such titles, the 
vendor was entitled to reasonable 
time in which to procure the same, 
and, before the expiration of such 


the contract for the vendor’s failure 
to perform. Spencer vy. Lyman, 131 
N.W. 802, 27 S.D. 471. 

[c] Where proceedings to quiet 
title contemplated, purchaser cannot 
rescind where the vendor diligently 
prosecutes such proceedings. Sharp 
v. Bremer, 185 N.W. 449, 192 Iowa 
WOT 


7. See infra § 443. 
8. Hill v. Hoeldtke, 142 S.W. 871, 


104 Tex. 594, 40 L.R.A.N.S. 672 [aff 
128 S.W. 642, 61 Tex.Civ.App. 148]. 


9. Elliott v. Hogue, 168 S.W. 1097, 
113 Ark: 599; Hanson v., Fox, 99 P. 
489, 155 Cal. 106, 20 L.R.A.N.S. 338, 
132 Am.S.R. 72. 

10. Evans vy. Bolling, 5 Ala. 550; 
Allen v. Adams, 143 N.W. 1092, 162 
Iowa 300. 

11. Allen v. Adams, supra. 

12. Jenkins v. Whitehead, 15 Miss. 
577; Adams v. Hill, (Tex.Civ.App.) 


149 S.W. 349. 


13. Morris v. Columbia Canal Co., 
135 P. 288, 239, 75 Wash. 488. 


“Tt is agreed by the appellant that 
at the time the complaint was filed 
the respondent did not have title to 
the land, and by the reason of that 
fact the respondent could not at that 
time convey good title, and therefore 
appellant was authorized to reseind 
the contract. Conceding that this 
may be the rule, the appellant did not 
ask for a rescission of the contract at 
that time; but he alleged that he had 
been damaged in the sum of money 
he had expended on the property, and 
asked only for damages. He did not 
seek a rescission until the case came 
on for trial at a time when the re- 
spondent had already acquired title, 
and was ready, able, and willing to 


or before!* or during!® the trial of a suit or cross 
bill by the purchaser to rescind the contract, or ° 
before final decree,!® provided there has been no 
unnecessary delay,'? or no disturbance of the ven- 


convey upon a completion of the con- 
tract.” Morris v. Columbia Canal 
Co., supra. 

14. Daniel v. Smythe, 5 B.Mon. 
(Ky.) 347; Fletcher v. Wilson, Sm.& 
M.Ch. (Miss.) 376. 

[a] Purchaser’s knowledge of de- 
fects.—Where a contract is to sell 
land subject to a mortgage for which 
the vendor is not primarily liable and 
which does not become due until after 
the time fixed for conveyance and the 
vendor has notice of these facts, and 
the purchaser sues to recover the pur- 
chase money paid, the vendor will be 
allowed a reasonable time to perfect 
his title, and if he tenders a sufficient 
deed before trial and no special dam- 
age has resulted to the purchaser, he 
will be compelled to accept it. Bell 
v. Sternberg, 36 P. 1058, 53 Kan. 571. 


15. Kimball vy. West, 15 Wall. (U. 
S.) 377, 21 L.Ed. 95; Hepburn v. Auld, 
IM, BiCasiNos6;389,. 27 Cranch WeIG: 
86 [rev on other grounds 1 Wheat. 
179, 4 L.Ed. 65]; Fletcher v. Wilson, 
Sm.&M.Ch. (Miss.) 376; Clanton vy. 
BUGS eS on Ltn iN. dios 


16. Weinheimer vy. Ross, 99 N.E. 
145, 205 N.Y. 518 [rearg den 99 N.B. 
1119, 206 N.Y. 682]; Clute v. Robi- 
son, 2 Johns. (N.Y.) 595; Brown v. 
Haff & Lyon, 5 Paige (N.Y.) 235, 28 
Am.D. 425; Westall v. Austin, 40 N. 
C. 1; Topp v. White, 12 Heisk. (Tenn.) 
165; Blackmore v. Shelby, 8 Humphr. 
(Tenn.) 439; Garber v. Sutton, 31 S.E. 
894, 96 Va. 469; Mays v. Swope, 8 
Gratt. (49 Va.) 46; Syme v. Johnston, 
Se Callin (UMVAD ic cose ; 


[a] Failure of title up to time of 
decree.—On the other hand failure of 
title on the part of the vendor, and 
inability to make a good title up to 
the time of the final decree, entitles 
the purchaser to a rescission. Craw- 
ford v. Keebler, 5 Lea (Tenn.) 547. 


17. Westall vy. Austin, 40 N.C. 1. 


[a]. Failure to convey within rea- 
sonable time.—Where time is not of 
the essence, the law will presume that 
the performance is to be done at once, 
and a failure to convey within a rea- 
sonable time will entitle the purchas- 
er to rescind. Malone vy. Adairville 
Bank, 6 Ky.L. 452. 


{b] Tender of valid title year after 
bill filed to rescind is too late. Hard- 
ing v. Olson, 52 N.E. 482, 177 Ill. 298 
[aff 76 Ill.App. 475]. 


[c] Three years’ delay where pur- 
chaser in possession.—Time not being 
of the essence of the contract, where 
the purchaser is in possession of the 
land, a delay in tendering the deed 
for three years and until after action 
brought by purchaser to recover the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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dee in the enjoyment of his rights,** or fraud on 
the part of the vendor1® by which injury accrues to 
the purchaser,?° unless the purchaser after discov- 
ery of the fraud fails to act promptly thereon,?? 
or to give a reasonable time to the vendor to make 
good his representations, where the circumstances 
in equity require it;*? and it has been held that 
even in case of injury caused by delay in making 
good the title, a rescission will not ordinarily be 
granted if compensation can be made therefor.2* 


[§ 441] (bb) Rule in England and Canada. In 
England and Canada the decisions are uniform to 
the effect that if the vendor has not a title in him- 
self, and cannot compei third parties to supply him 
with the title, the moment the purchaser becomes” 
aware of that fact he is entitled to repudiate the 
contract,** and is under no obligation to give the 
vendor time to acquire a good title;?*> but the pur- 
chaser is not entitled to rescind on the ground that 
vendor has no title where he has always had the 
right to get in the absolute title before called on 
to convey,?® and, where the vendor is in a position 
to compel a conveyance to himself, and time is not 
of the essence of the contract, the purchaser must 
give the vendor a reasonable time to obtain the 
necessary conveyance,”* a reasonable time being such 
time as, in the ordinary course of business under 
the circumstances of the particular case, would be 
required to enable the vendor to forward the pur- 
chase money, together with his own money if needed, 
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to pay off the encumbrances against the land, and 
to obtain in return a transfer thereof.2’ If, ‘after 
the lapse of a reasonable time, the vendor is still 
unable to convey title,?® or neglects or refuses to 
do so,*° the purchaser may rescind, and it is no 
defense by the vendor that after action for rescis- 
sion was commenced he acquired and was then in 
a position to furnish a good title.3! The rule al- 
lowing rescission by the ‘purchaser if the vendor at 
the time of making the contract has no title, or is 
not in a position to compel its transfer to him, is not 
applicable where there is no clear repudiation of 
the contract by the purchaser;?2. or where there 
is no contract for purchase of land, but merely an 
oral agreement for a formal written contract 5° 
or where rescission is sought originally on other 
grounds, and inability of the vendor to convey title 
is brought forward at the first time at the hearing 
of the appeal;*+ and, a fortiori, where the grounds 
on which rescission was sought are not sufficient in 
law;%° or where the defect is known to neither par- 
ty when the contract is made and is remedied after 
discovery and -before the purchaser has completed 


his performance of the contract.*® 


[§ 442] ee. Effect of Purchaser’s Notice of De- 
fect or Want of Title.*7 In the absence of fraud or 
misrepresentation®® the purchaser cannot rescind 
for want of, or defect in, title existing at the time 
of the sale where he knew or should have known 
thereof and made no objections.*® Knowledge of 


Effect of: 


purchase price does not entitle the 
purchaser to rescind. Woodward v. 
Van Hoy, 45 Mo. 300. 


1s. ost® Landry "Oil & Gas’ Comey. 
Neal, 118 So. 24, 166 La. 799. 
19. Ala.—Meeks v. Garner, 8 So. 


378,93 Ala: 17, 11 L.ReAZA96- 

Minn.—Kiefer v. Rogers, 19 Minn. 
Onn 

N.C.—Clanton v. Burges, 
P35 

Tenn.—Topp v. White, 12 Heisk. 
165; Blackmore vy. Shelby, 8 Humphr. 
439; Woods v. North, 6 Humphr. 309, 
44 Am.D. 312. 


Tex.—Green v. Chandler, 25 Tex. 
148; Hall v. Phillips, (Civ.App.) 21 
SW ..¢2d)) 7150, 753,10 7545 Hall) vi. 
Clountz, 63 S.W. 941, 26 Tex.Civ.App. 
348. . 

Rescission by purchaser for fraud 
generally see infra §§ 454-457. 


LT tING CS 


20. Daniel v. Smythe, 5 B.Mon. 
(Ky.) 347. 

21. See infra § 477. 

22.° Schiffer v. Dietz, 83 N.Y. 300; 


Whitney v. Crouch, 172 N.Y.S. 729, 105 
Mise. 268. 

23. Kimball v. West, 15 Wall. 
S')°377, 22 Likid. 95: 


24. Eng.—lIn re Head, 45 Ch.D. 310; 
In re Bryant, 44 Ch.D. 218; Weston 
v. Savage, 10 Ch.D. 736; Hoggart v. 
Scott, 1 Russ.&M. 293, 5 Eng.Ch. 293, 
39 Reprint 118, Tambl. 500, 12 Eng. 
Ch. 500, 48 Reprint 199; Re Huckles- 
by, 102 L.T.Rep.N.S. 214, 54 Sol.J. 
342; Re Cooke, 78 L.T.Rep.N.S. 106. 


Can.—Wrayton v. Naylor, 24 Can. 
S.C. 295. 

Alta.—Nimmons vy. Stewart, 1 Alta. 
L. 384. 

Man.—Clark vy. Everett, 1 Man. 229. 

Sask.—Mayberry v. Williams, 3 


Sask.L. 125; Wirth v. Cook, 2 Sask.L. 
423; Bannerman y. Green, 1 Sask.L. 


(U. 


394, 

[a] Where vendor has complete 
title at the date of the contract, or 
the power to make a complete title at 
the date of the contract, and the only 
default of which he is guilty is in not 
having satisfied the purchaser by 
showing this title, the purchaser can- 
not rescind on that account. Re 
Hucklesby, 102 L.T.Rep.N.S. 214, 54 
Sol.J. 342. 

25. Re Hucklesby, supra. 

26. Mayberry v. Williams, 3 Sask. 
Tea McCallum y. Hart, 1 Sask.L. 

27. In re Balen & Shepherd’s Con- 
tract, [1924] 2 Ch. 365; Goodchild v. 
Bethel, 8 Alta.L. 98; Jermy v. Hod- 
son, 15 Ont.W.N. 323; Gunne v. Con- 
solidated Land, etc., Co., 9 Sask.L. 94; 
Gregory v. Ferrie, 3 Sask.L. 191. 


28. Gunne v. Consolidated Land, 
etc., Co., 9 Sask.L. 94. 


29. In re Bayley & Shoesmith’s 
Contract, 87 L.J.Ch. 626; Gunne v. 
Consolidated Land, etc., Co., 9 Sask.L. 
94. 


30. Fraser v. 
Lands, Ltd., 20 B.C. 


31. Grossenback v. aoudyeat! 30 
Man. 38; McNiven vy. Pigott, 31 Ont. 
L. 365, 6 Ont.W.N. 341. 


32. In re Hailes and Hutchinson’s 
Contract, [1920] 1 Ch. 233. 

33. Anglo Land Co. v. Gordon, 19 
Man. 201. 


egioey Valley 
50 


34 Hartt v. Langan Co., 18 Man. 
376. 

35. See case infra this note. 

{a] Misrepresentation of fact.— 


The rule is not applicable where a 
misrepresentation of fact relating to 
the title was not a material induce- 
ment to the sale. Innis v. Costello, 11 
Alta.L. 109. 

36. Greer v. Clark, 9 Alta.L. 535. 


37. Cross references: 


Insolvency of vendor see infra § 
460. 


Purchaser’s knowledge of defects on 
liability of vendor see infra § 
530. ’ 


Waiver of right to rescind see infra 
§§ 489-492. 


38. Rarden v. Badham, 38 So. 1029, 
142 Ala. 500; Feltenstein v. Ernst, 97 
NYS; 310-6, 49 Misc. 262 [aff 98 N.Y.S. 
1101, 113 App.Div. 903]; Fischer v. 
Hillman, 122; | Po LOL6, 68 sWiashs cook 
39 L.R.A.N.S. 1140. 


39. U.S.—Clark v. Reeder, 15 S.Ct. 
849, 158 U.S. 505, 39 L.Ed. 1070 [aft 
40 F. 513]; Greenleaf v. Queen, 1 Pet. 
138, 7 L.Ed. 85; Schafroth v. Ross, 289 
F. 703. 

Ala.—Rarden v. 
1029, 142 Ala. 500. 

Ga.—Horne y. Rogers, 35 S.E. 715, 
110 Ga. 362, 49 L.R.A. 176; Ross v. 
arene; Tipe aC hari t 268, 4 Am. 


Ky.—Breckenridge v. Waters, 5 T. 


Badham, 38 So. 


B.Mon. 150, 17 Am.D. 46; Cates v. 
Raleigh, 1 T.B.Mon. 164; Royster -v. 
Shackleford, 5 Litt. 228. 

La.—Hills v. Mooney, 7 La.Ann. 


290; Municipality No. 1 v. Cordeviolle 
& Lacroix, 19 La. 235; Peirce v. Mc- 
Mahan, 15 La. 218; Municipality No. 
LoVe Wueroy, 15 Lia. 147. 

Mich.—Chappus v. Lucke, 224 N.W. 
432, 4338, 246 Mich. 272 [cit Cyc]. 

Neb.—Kimmel v. Scott, 52 N.W. 371, 
34 Neb. 493. 

N.J.—Kaufhold v. Cador Const. Co., 
156 A. 125, 109 N.J.Eq. 1. 

N.C.—Mills v. Abrams, 41 N.C. 456. 

S.D.—Pfister v. Sime, 202 N.W. 476, 
48 S.D. 131. 

[a] Purchaser from foreign ad. 
ministrator.—A foreign administra- 
tor, not qualified as administrator in 
Kentucky, and conveying land in that 
state, passes no title to the purchaser; 
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the existence of the encumbrance and of its gener- 
al nature charges the purchaser with knowledge of 
its contents, terms, and conditions within the mean- 
ing of this rule;*® but a purchaser ignorant of the 
defect ts not chargeable with his purchasing agent’s 
knowledge at the time of the purchase in the absence 
of evidence that there was any holding out of the 
agent as authorized to purchase anything less than 
Knowledge on the part of the 
purchaser will not be presumed but is matter to be 
Independent of waiver 
and the intention to relinquish a right which it 1m- 
plies,*® knowledge by the purchaser at the time the 
contract is made of facts creating a right to rescind 
constitutes a defense to his action to rescind on 
that ground where the statute conditions his right 
on his ignorance of such facts at that time.*# 


[§ 443] ff. Effect of Purchaser’s Possession un- 
A purchaser in possession under an 
executed contract of sale or under a deed with cov- 
enants of warranty may not rescind in the absence 
of fraud, but must rely upon his covenants;*°> but 
where no deed has been executed, and the contract 
does not purport to convey title, in presenti, and the 
purchaser is in possession under a mere equitable 
title, as a bond or covenant to convey, he may re- 
seind, in some jurisdictions, on the sole ground of 
defect in, or failure of, title;*® while in other ju- 


the whole interest.*! 


proved by the vendor.*? 


der Contract. 


but where such fact is shown by the 
recital in the deed, the presumption 
is that the purchaser agreed to risk 
the title, and rely only on the war- 
ranty; and where the only objection 
to the title is that the administrator 
did not qualify in Kentucky, and the 
sale was authorized by the will, and 
the heirs had acquiesced in such sale 
for thirty years, the presumption is 
that they would be estopped in a court 
of equity from asserting their title, 
and there having been no fraud in 
making the sale, or eviction of the 
purchasers, it was held that_the con- 
tract should not be rescinded. Simp- 
son v. Hawkins, 1 Dana (Ky.) 303. 


[b] Purchaser at trustee’s sale 
takes with notice of what the registry 
shows where he requires of the trus- 
tee no stipulation with relation to 
possible encumbrances. Greenleaf v. 
Queen, 1 Pet. (U.S.) 138, 7 L.Ed. 85. 


[ec] Sale of land under lease.— 
In a suit for rescission of a contract 
of sale, refusal by the lessee of the 
vendor to give up the premises was 
not a breach of covenant to deliver 
possession, the purchaser having 
knowledge of the lease and not being 
bound to respect the lessee’s claim to 
possession. Lopez v. Lizardi, 27 
Porto Rico 691. 


40. Feltenstein v. Ernst, 97 N.Y.S. 
376, 49 Misc. 262 [aff 98 N.Y.S. 1101, 
113 App.Div. 903]. 

[a] Title derived from homestead 
entry.—In Canada a purchaser who 
knows that his vendor acquired title 
by homestead entry is held to con- 
structive notice that his title is sub- 
ject to the reservation to the crown 
of mines and minerals and cannot 
repudiate on ‘that ground. Jaegle v. 
Feuerborn, 20 Sask.L. 241, [1926] 1 
Dom.L.R. 230, [1926] 1 West.Wkly. 
80. 

41. Greig Vv. Franco-Canadian 
Mortg. Co., Ltd., 10 Alta.L. 44. 


42. See infra § 500. 
43. See Waiver [40 Cyc 261]. 
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sion.° 


fect Title.®2 


44. King’s Park Co. v. Buchanan, 
32 Man. 45, 63 Dom.L.R. 666. 


[a] Failure of vendor to register 
plan of property is not ground for 
rescission under the Manitoba statute 
making ignorance of nonregistration 
a condition precedent to right to 
rescind where, at the time of sale, the 
purchaser knew of the necessity of 
registration and that a map had not 
been filed. King’s Park >Co: hv 
Ca ha 32 Man. 45, 63 Dom.L.R. 

45. See infra § 447. 

46. Topp v. White, 12 Heisk. 
(Tenn.) 165; Buchanan y. Alwell, 8 
Humphr. (Tenn.) SOS Greig v. 
Franco-Canadian Mortg. Co., Ltd., 10 
Alta.L. 44, 


47. Burkett v. Munford, 70 Ala. 
423; Mathis v. Crowley, 92 S.H. 213, 
146 Ga. 749; Newton v. Bowen, 91 
S.E. 684, 146 Ga. 524; Henderson v. 
Fields, 85 S.B. 741, 143 Ga. 547; Black 
v. Walker, 26.S.E. 477, 98 Ga. $1; 
Reid v. McCune, 116 S.E. 554, 30 Ga. 
App. 49; Kennedy v. Smith, 82 S.E. 
155, 14 Ga.App. 644. 


48. Burkett v. Munford, 70 Ala. 
ee. Black v. Walker, 26 S.E. 477, 98 
7a. Sil. 


Fraud and misrepresentations gen- 
erally see infra §§ 454-457. 


49. Burkett v. Munford, 70 Ala. 
423; Black v. Walker, 26 S.E. 477, 98 
Ga. 31. 


Insolvency of vendor generally see 
infra § 459. 


50. Spicer v. Jones, 
8 Kyl, 419. 


[a] Ten years’ delay in deliver- 
ing deed.—A delay, on the part of the 
vendor, or his heirs, to deliver the 
deed, for a period of ten years after 
the time fixed by the contract, fur- 
nishes no ground for a rescission of 
the contract by the purchaser, so long 
as he continues in the undisturbed 
possession of the premises, under the 
contract. Tompkins v. Hyatt, 28 N. 


1 S.W. 810) 


[§§ 442-444 


risdictions, a purchaser in possession under an ex- 
ecutory contract may not rescind for defect in, or 
failure of title without showing paramount outstand- 
ing title and proving facts authorizing equitable 
interference with the carrying out of the contract 
as made,*’ as, for example, fraud,*® or the insol- 
veney of the vendor, rendering futile any claim 
against him on account of improvements placed on 
the property by the vendee, or on account of pay- 
ments on account of the purchase price. 
chaser in possession who may not reseind on ground 
of defect in, or failure of, title, a fortiori may not 
rescind because the conveyance was not made at 
the stipulated time,®°® or because the bond for title 
-contained no provision that he should have posses- 
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A pur- 


[§ 444] gg. Effect of Extension of Time To Per- 
If the purchaser at the time fixed by 
the contract for performance accepts the vendor’s 
promise to acquire title and continues in posses- 
sion,®* or if he merely continues in possession with- 
out demanding title,°>* he cannot thereafter rescind 
for want of title without giving the vendor reason- 
able time and opportunity to perform; but if the 
vendee gives the vendor reasonable time and op- 
portunity, he may rescind if the vendor then fails 
to perfect title,°° and particularly where the vendor 
insists that the vendee shall take the defective 


Y. 347. 


51. Dunlap v. Lewis, 130 P. 978, 
64 Or. 482. 


52. Acquiescence in attempts to 
perfect title as waiver of cbjections to 
delay in doing so see infra § 656. 


53. Owen v. Pomona Land & Water 
Co., 63 P. 850, 855, 64 P. 258, 131 Cal. 
530 [rev 61 P. 472]. 


“Tf, therefore, the plaintiff had 
elected to rescind at that time, his 
right so to do would probably have 
been clear. But he did not elect to 
rescind at that time. Instead of 
rescinding, he accepted the promise 
of the defendant to cure the defect in 
its title, and rested upon it for two 
years and a half before taking any 
further action. For this, of course, 
he was in no wise to blame. He had 
a right to accept and rely upon the 
promise of defendant to perfect its 
title, and in the meantime to hold his 
right of rescission in reserve, to be 
exercised when, after a reasonable op- 
portunity so to do, the defendant had 
failed or refused to redeem its 
promise; for while it is true that the 
right to rescind must be exercised 
promptly and is lost by delay, it is 
equally true that it does not lie in 
the mouth of a delinquent party to 
object to a delay which has been 
granted at his instance in order to 
enable him to perform an agreement 
which he is unable to perform at the 
time stipulated. On the other hand, 
it seems to follow that when, in con- 
sequence of some promise of the de- 
linquent party, rescission has been 
delayed beyond the proper time, the 
right to rescind will not be revived 
until a reasonable opportunity has 
been afforded for compliance with 
such promise, unless it is by its 
terms to be performed within a cer- 
tain time.’”” Owen y. Pomona Land & 
Water Co., supra. 


A ine Gregory v. Ferrie, 3 Sask.L. 
55. Colpe v.-Lindblom, 106 P. 634, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 444-447]. VENDOR AND 


title.®® 


[§ 445] hh. As Affected by Purchaser’s Ability 
To Cure Defect.°* The fact that the purchaser could 
have cured the defect in the title in some way does 
not prevent him from exercising his right to rescind 
for such defect;°* nor will the court appropriate 
the purchase money due from the vendee to the 
discharge of the encumbrance and thus relieve the 
title of this charge, where the encumbrancer is not 
before the court.°® 


[§ 446] ii. Effect of Purchaser’s Failure To Ex- 
amine Title and Point Out Defects. Where, by the 
terms of the contract, it is the duty of the purchaser 
to examine the title for the purpose of ascertain- 
ing whether it is satisfactory, and on making such 
examination it appears to him that the title is de- 
fective, it then becomes his duty to point out the 
particulars wherein such defects are claimed to 
exist,°° and for the purposes of a rescission he will 
be confined to such defects as are specified,®? at least 
if they are of such a nature as might have been 
removed if pointed out.°? A purchaser who has 
examined the abstract and pointed out defects is 
not barred from relying on such defects, if they 
exist, as grounds for rescission by his subsequent 
refusal to examine the corrected abstract and to 
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go on with the contract and by basing his refusal 
to go on with the contract on untenable grounds.°* 


[§ 447] (b) Executed Contracts®+—aa. Warranty 
Deeds—(aa) In General. Where the purchaser en- 
ters into possession under a contract executed by a 
conveyance with covenants of warranty, he is not 
entitled to rescind for failure of title in the vendor 
or for defect in the title,°> at least in the absence 
of other grounds for rescission, such as fraud,°*® or 
mistake,®* or insolvency of the vendor,®* especially 
where he knew of the defects before the convey- 
ance,°® or has refused the vendor’s offer to correct 
any mistake he had made in the conveyanee.’® His 
remedy is in an action at law on the covenants.’+ 
The rule applies to a purchaser who is kept out of 
possession for a time by the vendor’s fraud, but 
who afterward takes possession under his deed;‘? 
but it does not apply to a purchaser who has taken 
possession under a deed offered by the vendor, ob- 
jected to by the purchaser, on condition, never per- 
formed, that the vendor would furnish a deed ac- 
ceptable to him,’* or to a purchaser to whom the 
vendor has never delivered possession.** A fortiori 
the purchaser in an executed contract for the sale 
of land will not be permitted to rescind for defect 
of title where the defect is cured before trial,75 


57 Wash. 106; Ballantyne v. Hetting- 
er, 8 Alta.L. 412. 

56. Colpe v. Lindblom, 106 P. 634, 
57 Wash. 106. 

57. Duty of purchaser to remedy 
defects see infra § 659. 

58. Perry v. Boyd, 28 So. 711, 712, 
126 Ala. 162, 85 Am.S.R. 17; Cullum 
v. Mobile Branch Bank, 4 Ala. 21, 37 
Am.D. 725; Muller v. Palmer, 77 P. 
954, 144 Cal. 305. 

“Tt is the duty of the vendor, and 
not of the purchaser, to .make the 
title good.” Perry v. Boyd, supra. 


59. Crawford v. Keebler, 5 Lea 
(Tenn.) 547. 

60. See infra § 641. 

61. 


Easton v. Montgomery, 
280, 90 Cal. 307, 25 Am.S.R. 3 


62. Todd v. Hoggart, M.&M. 128, 
22 E.C.L. 488, 173 Reprint 1105. 


63. Downing v. Anders, (Mo.App.) 
202 S.W. 297. 


64. Destruction of property after 
contract executed as failure of con- 
sideration see supra § 431. 


Rescission of executed contracts 
for sale of land on ground of: 


Deficiency in quantity see infra § 

450. 

Fraud see infra §§ 455, 456. 
Insolvency of vendor see infra § 459. 
Mistake see infra § 458. 

Subsequent conveyance to another see 

infra § 452. 

65. U.S.—Alger v. Anderson, 92 F. 
696. 

Ala.—Alger-Sullivan Lumber Co. v. 
Union Trust Co., 118 So. 760, 218 Ala. 
448; Fields v. Clayton, 23 So. 530, 117 
Ala. 538, 67 Am.S.R. 189; Vice v. Lit- 
tlejohn, 22 So. 488, 116 Ala. 276; Park- 
er v. Parker, 9 So. 426, 93 Ala. 80; 
Meeks vy. Garner, 8 So. 378, 93 Ala. 17, 
11 L.R.A. 196; Thompson vy. Sheppard, 
5 So. 334, 85 Ala. 611; Woodall v. Kel- 
ly, 5 So. 164, 85 Ala. 368, 7 Am.S.R. 
57; Lanier v. Hill, 25 Ala. 554. 

Ark.—Yeates v. Pryor, 11 Ark. 58. 


Fla.—Mickler v. Reddick, 21 So. 286, 
38 Fla. 341; 


Pn 12s 


Hunter v. Bradford, 3! 


Fla. 269. 


Ga.—Mathis v. Crowley, 92 S.E. 213, 
146 Ga. 749. 


Ill.—Martin v. Chambers, 84 Ill. 579. 


Iowa.—Lucas v. Crippen, 41 N.W. 
205, 76 Iowa 507; McDunn v. Des 
Moines, 34 Iowa 467. 

Ky.—Towels v. Campbell, 264 S.W. 
1107, 204 Ky. 591, 50 A.L.R. 175; Sel- 
lards v. Ward, 250 S.W. 1009, 199 Ky. 
330; Bryant v. Green, 235 S.W. 10, 
193 Ky. 139; English vy. Thomasson, 
82 Ky. 280, 6 Ky.L. 267; Upshaw v. 
Debow, 7 Bush 442; Brassfield v. 
Walker, 7 B.Mon. 96; Simpson v. Haw- 
kins, 1 Dana 303; Madden v. Leak, 5 
J.J.Marsh. 95; Gale v. Conn, 3 J.J. 
Marsh. 538; Lewis’ Representatives 
v. Bagby, 3 J.J.Marsh. 33; Clackson v. 
Scrogins, 2 T.B.Mon. 52; Royster v. 
Shackleford, 5 Litt. 228; Harland’s 
Heirs v. Eastland, Hard. 590; Tepper 
v. Niemeier, 105 S.W. 896, 32 Ky.L. 
407; Abner v. York, 41 S.W. 309, 19 
Ky.L. 643. 


La.—Cannon y. Female Orphan Soc., 
24 La.Ann. 452; Davis v. Jelks, 13 La. 
Ann, 432. 


a v. Barrick, 4 Gill 


Mass.—Rackemann vy. Riverbank 
Imp. Co., 44 N.E. 990, 167 Mass. 1, 57 
Am.S.R. 427. 

Minn.—Miller v. Miller, 50 N.W. 612, 
47 Minn. 546; Brown v. Manning, 3 
Minn; 35, 74 Am D! 736. 

Miss.—Wilty v. Hightower, 14 Miss. 
345; Anderson vy. Lincoln, 6 Miss. 279. 

Mo.—Hart v. Hannibal, etc., R. Co., 
Mo. 509; Dudley v. Waldrop, (App.) 

S.W. 1095. 


N.J.—Joyner v. Scherer, 147 A. 193, 
105 N.J.Eq. 94; Freggens v. Clark, 135 
A. 681, 100 N.J.Eq. 389; Gihon v. Mor- 
ris, 106 A. 807, 90 N.J.Eq. 230 [rev 
105 A. 455, 90 N.J.Eq. 65]; Beach y. 
Waddell, 8 N.J.Eq. 299. 


N.Y.—-Moyer .v. Shoemaker, 5 Barb. 
319; Abbott v. Allen, 2 Johns.Ch. 519, 
7 Am.D. 554; Woodruff v. Bunce, 9 
Paige 443, 38 Am.D. 559; Denston v. 
Morris, 2 Edw. 87 [aff 3 Ch.Sent. 29]. 

Or.—-Fellows v. Evans, 53 P. 491, 33 
Or. 30. 


COO 
ies) 


Pa.—--Wasserman v. Fleisher, 94 A. 
454, 249 Pa. 29. 


Porto Rico.—Garrido v. Falu, 
Porto Rico 613. 

S.C.—Garvin v. Cohen, 13 S.C. 153; 
Van Lew v. Parr, 24 S.C.Eq. 321; Man- 
Cb Vea Washington, 22) 1.5.0. digas 
Whitworth v. Stuckey, 18 S.C.Eq. 404. 


Tenn.—McElya vy. Hill, 59 S.W. 1025, 
105 Tenn. 319; Kansas City Land Co. 
v. Hill, 11 S.W. 797, 87 Tenn. 589, 5 
L.R.A. 45 and note; Topp v. White, 
12 Heisk. 165; Young v. Butler. 1 Head 
640; Senter v. Hill, 5 Snead 505; In- 
gram vy. Morgan, 4 Humphr. 66; Stokes 
v. Acklen, (Ch.A.) 46 S.W. 316. 


Utah.—Adams v. Reed, 40 P. 720, 
11 Utah 480 [aff 18 S.Ct. 179, 168 U.S. 
573, 42 L.Ed. 584]. 


Va.—Max Meadows Land, ete., Co. 
v. Brady, 22 S.E. 845, 92 Va. 71; Beale 
v. Seiveley, 8 Leigh (35 Va.) 658. 


Wash.—Decker y. Schulze, 39 P. 
261, 11 Wash. 47, 48 Am.S.R. 858, 27 
L.R.A. 335. 


Wis.—Topping v. Parish, 71 N.W. 
367, 96 Wis. 378. 
Ont.—Milk Farm Products, etc., Co. 


v. Buist, 35 Ont.L. 325, 9 Ont.W.N. 
367; Dinsmore v. Shackleton, 26 U.C. 


ay) 


C.P. 604; Thomas y. Crooks, 11 U.C. 
Q.B. 579. 
66. See infra §§ 454-457. 


67. See infra § 458. 

68. See infra §§ 459, 460. 

69. Beck v. Simmons & Kornegay, 
7 Ala. 71; Russell v. Handy, 59 S.W. 
320, 22 Ky.L. 933; Perkins v. Wil- 
liams, 5 Coldw. (Tenn.) 512; Demaret 
v. Bennett, 29 Tex. 262. 

70. Bryant v. Green, 235 S.W. 10, 
193 Ky. 139. 

71. See cases supra notes 65-70. 

72. Wilson v. Irish, 17 N.W. 511, 
62 Iowa 260. 

73. Dickerson v. Morse, 212 N.W. 
933, 203 Iowa 480. 


Pei Addison v. Felix, 38 Philippine 
75. Kimball v. West, 15 Wall. (U. 


S.) 377, 21 L.Ed. 95; Meeks v. Garner, 
8 So. 378, 93 Ala. 17, 11 L.R.A, 19%: 
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or during the hearing,’® or at or before the date of 
finai decree.*7 

[§ 448] (bb) Eviction of Purchaser. The gener- 
al rule is that, if the vendee in possession under an 
executed contract is afterward evicted by one who 
holds title paramount to that of the vendor, he is 
entitled to reseind,’* but not where he remains in 
undisturbed possession,’” or where the acts adverse 
to the purchaser’s title do not constitute an evic- 
tion;*® but it has been held to the contrary that 
an outstanding paramount title rendering it legally 
certain that the vendor has no title gives the vendee 
a right to rescind even though there has been no 
actual eviction. 


[§ 449] bb. Quitclaim or Special Warranty Deed. 
A fortiori where the purchaser takes from the ven- 
dor a quitelaim deed, he is not entitled to rescind 
for defect in, or failure of, title, in the absence of 
fraud, misrepresentation, or mutual mistake.*? So, 
where there is a special warranty against a desig- 
nated claim, a loss of land by a different claim is 
no ground for rescission of the contract.** 


Mock vy. Chalstrom, 96 N.W. 909, 121 85, 
Iowa 411. 863; 

76. Buford jv. Guthrie, ,14, Bush| 270 F. 971; 
(Ky.) 690. Uy ok 


77. Davidson v. Moss, 6 Miss. 673; 
McElya.v. Hill, 59 S.W. 1025, 105 
Tenn. 319. 4 


78. Fla.—Mickler v. 
So. 286, 38 Fla. 341. 


Cal.—-Miller v. 
45 Cal.App. 283; 


Reddick, 21 
Conn.—Stevens 


VENDOR AND PURCHASER 


U.S.—Savage v. Shields, 293 F. 
Goodrich-Lockhart Co. v. Sears, 
Alpha Portland Cement 
Shirk, 227 F. 966,.142 C.C.A. 


P. 813, 41'Cal.App. 23; 
Glaze, 106 P. 250, 11 Cal.App. 750. 


v. Giddings, 45 


[§§ 447-450 


[§ 450] (6) Deficiency in Quantity.** The pur- 
chaser may rescind in case of a material deficiency 
in the quantity of land contracted for,** even though 
the contract identifies the land by name or street 
number,**® and the purchaser has gone into posses- 
sion under a deed or other instrument transferring 
title;87 nor can the purchaser be deprived of his 
right to rescind by a subsequent offer of the vendor 
to make up the deficiency,®* although it has been 
held to the contrary that an offer made in good faith 
to make good the deficiency bars rescission,®? and 
that a vendor, who cannot make his offer good im- 
mediately, should be given reasonable opportunity 
to do so.°®° Except under circumstances where de- 
ficiency is not in itself ground for rescission,®! it is 
not material that there was no fraud on the part 
of the vendor,®? nor is it a: defense that a similar 
error was made in the conveyance to the vendor.?? 
‘he rule allowing rescission for deficiency does not 
apply where the deficiency is not material, and is 
not such as to affect the enjoyment of the land con- 
tracted for,®+ or where an adjustment of the price 


and forty acres. Weitzel v. Leyson, 
121 NOW. 868,923 "S'DY 3672" (2). Four 
feet frontage in city lot. Margolin v. 
Slowik, 17 Pa.Dist. 108. (3) Two and 
one-half feet frontage in eighty feet. 
De Bairos v. Barlin, 190 P. 188, 46 


Msenee ve Labk ae Cal.App. 665. (4) Four and one-half 
Van Loan y.| inches frontage ina city lot. Floeting 


v. Horowitz, 104 N.Y.S. 1037, 120 App. 
Div. 492. (5) Five feet depth in city 
lot. Miller v. Moore, 187 P. 763, 45 


11).—-Martin v. Chambers, 84 Ill. 579. 

Miss.—Anderson v. Lincoln, 6 Miss. 
279; Gale v. Green, 1 Miss. 159, 12 Am. 
D. 548; Latham v. Morgan & Fitz, Sm. 
&M.Ch. 611. 


N.J.—Beach v. Waddell, 8 N.J.Eq, 
299. 

N.Y.—Tallmadge v. Wallis, 25 
Wend. 107; Abbott v. Allen, 2 Johns. 
Ch. 519, 7 Am.D. 554; Bumpus v. Plat- 
ner, 1 Johns.Ch. 213. 


S.cC:—Van Lew v. Parr, 19 S8.C.Eq, 
321. 

Va.—Max Meadows Land, etc., Co. 
v. Brady, 22 S.E. 845, 92 Va. 71. 


Harper v. Wilson, 3 S.W.(2d) 
9, 223 Ky. 390; Gihon v. Morris, 
6 A. 807, 90 N.J.Eq. 220 [rev 105 A. 
5, 90 N.J.Eq. 65]; Van Lew v. Parr, 
SHON Dob erp 


80. Vaughn v. Wells, 203 S.W. 191, 
180 Ky. 485. 


[a] What is not eviction.—The 
mere statement of the commissioner 
of the general iand office that he has 
canceled a certificate of purchase giv- 
en by the register is not such an evic- 
tion as to authorize a rescission of 
a sale between third persons. _ Bar- 
ton’s Ex’x v. Hempkin, 19 La. 510. 


81. Bonvillain v. Bodenheimer, 42 
So. 273, 117 La. 798; Robbins v. Mar- 
tin, 9 So. 108, 43 La.Ann. 488 [overr in 
effect Bonnabel v. First Municipality, 
3 La.Ann. 699]; De St. Romes v. New 
Orleans, 34 La.Ann. 1201; McDonold 
v. Vaughan, 14 La.Ann. 716; Thomas 
v. Clement, 11 Rob. (La.) 402; Laur- 
ans v. Garnier, 10 Rob. (La.) 425. 

82. Botsford v. Wilson, 75 Ill. 132; 
Pintard v. Martin, Sm.&M.Ch. (Miss.) 
126; Bates v. Delavan, 5 Paige (N. 
ee) MOE 

83. Terrill v. Herron, 4 J.J.Marsh. 
(Ky.) 519. 

84. Abatement from price for de- 
ficiency see infra §§ 748-764. 


Conn. 507. 

Ga.—Ashford v. Holliday, 149 S.E. 
790, 169 Ga. 237; Roberts v. Wilson, 
112 S.H. 451, 153 Ga. 538. 

Ky.—Ruffner vy. Ridley, 81 Ky. 165, 
4 Ky.L. 958. 

Mass.—Kares v. Covell, 62 N.E. 244, 
180 Mass. 206, 91 Am.S.R. 271. 
N.H.—Newton vy. Tolles, 19 A. 1092, 
§ N.H. 136, 49 Am.S.R. 5938, 9 L.R.A. 


N.Y.—Tryon v. 
5, 1338 App.Div. 798; 
Witze 04 SN Vesey oLOsi7i, 
492; Siebel v. Cohen, 
436. 

N.C.—Sterne v. Benbow, 66 S.E. 445, 
151° N.C) 460; 


Ohio.—Mallison vy. Duerr, 
Cir.Ct.N.S. 504. 

Okl.—Hurford v. Norvall, 1385 P. 
1060, 39 Okl. 496. 

Or.—Jeffreys v. Weekly, 158 P. 522, 
SL Ory 140. 

Philippine.—Asiain v. Jalandoni, 45 
Philippine 296. 


6 
5 


Lyon, 118 N.Y.S. 
Floeting v. Horo- 
120 App.Div. 
54 N.Y.Super. 


23 Ohio 


S.C.—-Glover v. Smith, 1 S.C.Eq. 
433, 1 Am.D. ‘687. 

8.D.—Weitzel v. Leyson, 121 N.W. 
868, 23 S.D. 367. 

Tenn.—Cunningham vy. Sharp, 11 


Humphr,. 116. 


Tex..—Pandem Oil Corporation v. 
Goodrich, (Civ.App.) 29 S.W.(2d) 877 
[rev (Commn.App.) 48 S.W.(2d) 606]. 


W:Va.—Morrison v. Waggy, 27 S.E. 
314, 43 W.Va. 405. 


Can.—Boulter v. Stocks, 47 Can.8.C. 
440. 

Sask.—O’'Connor v. Sturgeon Lake 
Lumber Co., 7 Sask. L. 60, 254, 17 Dom. 
L.R. 316, 27 West.L.R. 813, 6 West. 
Wkly. 701. 

[a] Deficiency held material in 
particular cases.—(1) One hundred 


Cal.App. 283. 


[b] In civil law, if land is sold 
within given boundaries with an ex- 
pression of the area, and the area is 
grossly deficient, the purchaser has 
an option either to have the price re- 
duced proportionately, or to ask for 
rescission. Asiain v. Jalandoni, 45 
Philippine 296. 

86. Raben v. Risnikoff, 88 N.Y.S. 
470, 95 App.Div. 68; Margolin v. Slo- 
wik, 17 Pa.Dist. 108. 

87. Freear vy. Gilders, 
Dom.L.R. 274, 276. 


“The general rule is that, in the ab- 
sence of fraud, there cannot be re- 
scission of a contract after the for- 
mal instrument of transfer has been 
executed or the formal delivery of a 
chattel, has »taken) (place, ae ie 
There is however an exception to this 
general rule where there is a differ- 
ence in substance between the thing 
bargained for and that obtained. In 
such a case, although the misrepre- 
sentation was innocent, there may be 
rescission after the contract has been 
executed.” Freear v. Gilders, supra. 

Rescission of executed contract for 


failure or defect of title see supra §§ 
447-449. 


83. Yost v. Shaffer, 3 Ind. 331, 56 
Am.D. 509. 


89. Livings v. Tyo, 253 P. 885, 81 
Colo. 58; Hathaway v. Hudson, 239 
N.W. 859, 256 Mich. 694. 


(Ont.) 64 


$0. Hathaway v. Hudson, supra. 
91. See cases infra notes 98, 99, 
$2. Newton v. Tolles, 19 A. 1092, 


a N.H. 136, 49 Am.S.R. 593,°9 L.R.A. 
93. 
389. 
94. U.S.—Stebbins v. Eddy, 22 F. 
Cas.No. 13,342, 4 Mason 414. 
Ala.—Gallagher v. Witherington, 29 
Ala. 420. 


Colas v. Donaldson, 1 La.App. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 450-452] 


on the basis of actual acreage will accord full eq- 
uity to both parties,?® or where the deed conveys 
a tract of land by metes and bounds, containing so 
many acres more or less, but without covenant war- 
rayting the acreage,®® or where the deed correctly 
deseribes the property by metes and bounds, and 
the true boundaries were accurately pointed out to 
the purchaser before consummation of the sale,®7 
or where, in the absence of fraud, the deed states 
the size and contents approximately,®® or the pur- 
chaser accepts the vendor’s statement as to contents 
and the sale is made on that basis and there is no 
fraud,°®® or where the deficiency results from a con- 
demnation of part of the land after the purchaser 
has gone into possession under a contract providing 
for transfer of title on payment of the purchase 
price,! or where there is proof of acts of the pur- 
chaser amounting to waiver.” In case of a deficien- 
ey in the number of acres purchased, it is for the 
jury to say whether such deficiency is so gross as 
to authorize rescission.® 


[§ 451] (7) Neglect or Refusal To Convey.+ The 
vendor’s negleet or refusal to convey title at the 
time fixed by the contract constitutes a breach of 
the agreement to convey which entitles the purchas- 
er to rescind;> but where the contract for the pur- 
ehase of an entire tract provides for conveyances 
of acreage plots on payment of so much per acre, a 
refusal to convey a plot on tender of its acreage 
price does not entitle the purchaser to rescind the 


Ky.—Pollock v. Wilson, 3 Dana 25; 
Reynolds v. Vance, 4 Bibb 213; Mc- 
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5. Cal.—San Diego Const. 
Mannix, 166 P. 325, 175 Cal. 
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purchase of the entire tract and demand return 
of deposit thereon.® 


[§ 452] (8) Conveyance to Third Person.” <A 
conveyance of property by the vendor to a third 
person who has notice of its previous sale and 
conveyance to another is a nullity, and is no ground 
for rescission of the first conveyance by the orig- 
inal purehaser;* but a conveyance by the vendor 
to a third person not in recognition of the purchas- 
er’s rights under an executory contract of sale is, 
if valid, regarded in most jurisdictions as a breach 
of the contract, and entitles the purchaser to re- 
seind on the theory that the vendor has voluntarily 
disabled himself from performing,® although it is 
held in some jurisdictions that, in the absence of 
circumstances indicating an intention by the vendor 
to repudiate, a sale which does not put it out of 
the vendor’s power to repurchase before the time 
for’ performance of the original contract does not 
give the purchaser an immediate right to rescind,‘ 
especially if the conveyance is made after the pur- 
chaser’s default in payment of the purchase price,"! 
although if the sale is such an invasion and impair- 
ment of the purchaser’s rights as to amount to a 
repudiation of the contract, the purchaser may 
rescind.12. The rule authorizing a rescission applies 
where the vendor permits a certificate of purchase 
of the property at a judicial sale to ripen into title,t® 
except in the jurisdictions where no repudiation of 
the contract is implied thereby;!* or where the 


Waiver of right to rescind because 
of conveyance to third person see in- 
fra § 489. 


Os Ve 
548. 


Coun v. Delany, 3 Bibb 46, 6 Am.D. 
635. 

La.—Soule vy. Heerman, 5 La. 358. 

Md.—Jones v. Plater, 2 Gill 125, 41 
Am.D. 408. 

N.J.—Maloney v. Michelfelder, 141 
A. 13, 104 N.J.Law 212. 

N.Y.—Meyer v. Boyd, 4 N.Y.S. 328, 
51 Hun 291; Weinheimer v. Ross, 141 
NUYS. 55, 80 Misc. 269 [aff 148 N.Y.S. 
1150, 162 App.Div. 926 (mod on reh 
148 N.Y.S. 1150, 162 App.Div. 933 [aff 
108 N.E. 1110,.244 N.Y. 630]) J; Jen- 
nings v. Jennings, 2 Abb.Pr. 6. 


Or.—Heltzel v. Baird, 175 P. 851, 90 


Ora oe ; 
Pa.— Coons v. Muhlenberg, 23 A. 

1115, 148 Pa. 344. 
Eng.—Chamberlain v. Lee, 10 Sim. 


444, 16 Eng.Ch. 444, 59 Reprint 687; 
Dotesio v. Biss, 56 Sol.J. 612. 

95. Golly v. Grinnell College Foun- 
dation, 213 N.W. 252, 204 Iowa 319; 
Save v. Clark, 195 N.W. 372, 196 Iowa 
758s 

96. Dorsett v. Roberds, 
236, 172 Ga. 545 

97. Heeb are v. Tripp, 

99 Wash. 298. 


158 S.E. 


169 P. 822, 


s8. Williams v. Smith Bros., 69 S. 
Te. 480, 185 Ga. 335. 
99. Tallent v. Crim, 90 S.E. 742, 19 


Ga.App. 16. 

1. ‘Mauvais v. Tervo,'!22 B:C. 207: 

2. See infra § 489. 

8.' Bryan. v.. Yates, 67 S.B.,1048, 7 
Ga.App. 712; Brown. v. Aitken, 92 A. 
22, 88 Vt. 148, Ann.Cas.1916D 1152. 

4, Cross references: 

Failure of, or defects in, title see su- 

pra §§ 433-449. 

Impossibility of performance by ven- 

dor see infra § 453. 

Waiver by purchaser of right to re- 

scind see infra §§ 489-492. 


Colo.—Heaton v. Nelson, 194 P. 614, 
69 Colo. 320. 

Ky.—Gayle v. Troutman, 103 S.W. 
342, 31 Ky.L. 718; Hamilton v. Smith, 
9 Ky.Op. 583. 

Mass.—Chatalian v. Di Fusco, 139 
N.E. 174, 244 Mass. 513. 

Mo.—Montgomery v. Wise, 120 S.W. 
100, 138 Mo.App. 176. 

N.J.—Zimmerman v. Branyan, 41 A. 
689, 62 N.J.Law 478. 
nae pee ty pA I v. Seely, 29 Barb. 

N.D.—Skinner v. Scholes, 229 N.W 
114, 59 N.D. 181; Miller v. Shelburn, 
107 N.W. 51, 15 'N.D. 182. 

Tex.—W. E. Stewart Land Co. v. 
Terrell, (Civ.App.) 266 S.W. 604. 


Wis.—Isaacs v. Bardon, 89 N.W. 
913, 114 Wis. 142. 


Banton, 45 Can.8.C. 
aoe Burns v. Hopkins, [1924] 2 Dom. 
= 45. 

[a] Tender of defective deed.—A 
purchaser’s right of action to rescind 
became complete when the vendor’s 
assignee tendered a defective deed 
and it became apparent that he could 
not comply with the purchase con- 
tract. Stavnezer v. Cooley, 161 A. 
863, 115 Conn. 452. 


[b] Insistence that purchaser take 
doubtful title—Marshall v. Gilster, 
201 P. 711, 34 Idaho 420; Boyd v. Bo- 
ley, 189 P. 139, 25 Idaho 584. 


[c] Request to modify contract.— 
A request by the vendor’s assignee 
that the purchaser sign a different 
contract was not refusal to perform 
the original agreement. Pima Farms 
Co. v. Fowler, 258 P. 256, 32 Ariz. 331. 

6 Rosenthal v. Silveira, 184 P. 58, 
42 Cal.App. 637. 

7. Right to compel specific per- 
formance by grantee of vendor see 
Specific Performance §§ 86, 87. 


8. Harrington v. Finney, 22 Ind. 
340; Kreibich v. Martz, 78 N.W. 124, 
119 "Mich. 343. 

Rescission of executed contracts for 
failure of title see supra § 447. 

§. Ala.—Hawkins v. Merritt, 19 So. 
589, 109 Ala. 261. 

Fla.—Harper v. Bronson, 
203. 

Ga.—Jones v. Clemons, 133 S.E. 744, 
35 Ga.App. 552. 

Ill.—Foreman Trust 
pene v. Bartlett, 154 N.E. 904, 

Ind.—Johann Realty Corporation v. 
Kirkpatrick, (App.) 177 N.E. 907. 

Ky.—Farr vy. West End Improve- 
ment Co., 206 S.W. 17. 182 Ky. 62. 

Mass.—Ft. Payne Coal, ete., Co. v. 
Webster, 39 N.E. 786, 163 Mass. 134. 


Mich.—Himebaugh v. Chajker, 245 
N.W. 576, 261 Mich. 80; Atkinson v. 
Scott, 36 Mich. 18. 


N.Y.—Smith v. Rogers, 42 Hun 110 
[aff 23 N.E. 1146, 118 N.Y. 675]; James 
trie eee i Daly 5319 Tafias? pNeYe 

Utah.—Foxley v, 
Utah 162. 

10. Garberino v. Roberts, 41 P. 857, 
109 Cal. 125; Webb v. Stephenson, 39 
PHO 2,2 1d! Wash. 342. 

ll. Joyce v. Shafer, 32 P. 320, 97 
Cal..:335. 

12. Kerr v. Reed, 202 P. 142, 187 
Cal. 409; Heden v. Point Reyes Land 
Co 96 Bi 44) 185-Cals.121.. Kern vv, 
Reed,*179 P.'399,; 39;Cal.App. L1. 

13. Newcombe v. Ogden Plow Co., 
95 N.W. 174, 120 Iowa 570. 

14. See case infra this note. 

[a] Butry of judgment against 
vendor for part of land sold in favor 
of a third person prior to the time 


139 So. 


& Savings 
324 Tl. 


Rich, 99 P. 666, 35 


812 [66 C.J.] 


vendor has suffered foreclosure of his equity in the 
land;?° or where he leases the property beyond the 
time when, under the contract, the purchaser is en- 
titled to possession,!® unless, at the time of making 
the lease, the purchaser is already in possession;!* 
but the purchaser has no grounds for rescission where 
the vendor conveys to a third person by a void con- 
veyance,'® or subject to the contract purchaser’s 
rights,!® or subsequently to the recording of the 
purchaser’s contract ;*° or where the vendor, before 
the time when he must convey, has reacquired title.?? 

[§ 453] (9) Impossibility, Inconvenience, or Dif- 
Impossibility of perform- 
ance by the purchaser furnishes him no ground for 
rescission in the absence of fraud or concealment 
of facts,?* as, for example, where the purchaser is 
unable to raise funds to pay the purchase price.*4 
But on the other hand, impossibility of performance 


ficulty of Performance.”? 


for performance does not authorize 
a rescission, for notwithstanding the 
judgment, he might have procured ti- 
tle and afterward complied with the 
contract of sale. Latimer v. Capay 
Valley Land Co., 70 P. 82, 137 Cal. 286. 

15. Giarratano v. McIlwain, 214 N. 
Y.S. 582, 215 App.Div. 644. 

16. Larson v. Rasmussen, 5 Alta, 
L. 479; Larson vy. Rasmussen, (Alta.) 
10 Dom.L.R. 650, 24 West.L.R. 2389. 


17. Stadelmann v. Boothroyd, 212 
N.W. 908, 170 Minn. 430. 


“But plaintiffs were in possession, 
which was notice to the world of their 
rights, Neither the lease nor its con- 
sequence could disturb them. Their 
right to a performance of the con- 
tract was unimpaired. Defendant had 
not thereby deprived plaintiffs of their 
remedies of specific performance. He 
still held title, and, as against plain- 
tiffs, the lessee had nothing. All 
plaintiffs had to do was to perform 
their contract. The making of the 
lease, in the absence of what is here- 
inafter stated, did not constitute a re- 
pudiation of the contract as claimed.” 
Stadelmann v. Boothroyd, supra. 


18. Clanton v. Burges, 17 N.C. 13. 


19. Johnston Farm Inv. Co. v. 
Huff, 204 N.W. 333, 52 N.D. 589. 


[a] Assignment of vendor’s inter- 
est.—Where the vendor conveyed to 
another, to whom the purchase-money 
notes had been previously transferred 
for the purpose of securing the notes, 
with the understanding that the 
transferee should convey to the con- 
tract purchaser when the notes were 
paid, in accordance with the contract, 
such conveyance by the vendor did not 
amount to an abandonment of the 
contract, so as to entitle the purchas- 
er to rescind and recover payments 


made. Foxley v. Rich, 99 P. 666, 35 
Utah 162. G 
{b] “Transfer by vendor corpora- 


tion to stockholders.—Where a corpo- 
ration having only two stockholders 
agreed to convey, in consideration of 
a sum payable in installments, when, 
after such payments, a warranty deed 
should be executed, a subsequent con- 
veyance to such stockholders on dis- 
solution and continuance of business 
as a partnership, in order to facilitate 
performance of the contract, was not 
ground for rescission by the vendee. 
TNanzer v. Bankers’ Land & Mortgage 
Corporation, 144 N.Y.S. 618, 159 App. 
Div. 351. 

[c] Mortgage of property after ex- 
ecution of contract.—The purchaser 
cannot rescind because the vendor 
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mortgages the property after the ex- 
ecution of the contract, provided the 
encumbrance be removed before the 
vendor is called on to make title. 
Trainer v. Lammers, 188 N.W. 1013, 
152 Minn. 415; Tiernan v. Roland, 15 
Pa. 429, 


[d] Second purchaser’s knowledge 
of first contract.—A conveyance to 
one having actual knowledge of a con- 
tract of sale previously made does not 
entitle the purchaser under the con- 
tract to rescind and recover back par- 
tial payments. Kreibich v. Martz, 78 
N.W. 124, 119 Mich. 343; Johnson v. 
Olberg, 143 N.W. 292, 32 S.D. 346. 


20. Hoock v. Bowman, 60 N.W. 391, 
42 Neb. 87. 


21. Jaerling v. Longsdorf, 236 N. 
W. 862, 254 Mich. 558. 


22. Motive immaterial where right 
to rescind exists see supra § 425. 


23. See cases infra note 24. 


24. Clark v. Stetson, 938 A. 741, 113 
Me. 276; Lincoln Bus Co. v. Jersey 
Mut. Casualty Ins. Co., 164 A. 867, 112 
N.J.Eq. 527; Smith Granite Co. v. 
Newall, 47 A. 97, 22 R.I. 220, 47 A. 596, 
22) Rede 8038. 


25. Cabrera v. Payne, 103 P. 176, 
10 Cal.App. 675. 


[a] Public records being destroy- 
ed, the purchaser may, within the 
time allowed by the contract of sale 
for examining title, reject the title. 
Born vy. Castle, 134 P. 347, 22 Cal.App. 
282; McDermott v. Chatfield, 123 P. 
539, 18 Cal.App. 499. 


{b] Refusal of permit by city en- 
gineer.—As regards the vendee’s right 
of rescission for the vendor’s failure 
to perform an agreement to improve 
streets, it is not a defense to the ven- 
dor that he was unsuccessful in get- 
ting permission of a city engineer and 
superintendent of streets to place cul- 
verts, where the conditions were 
known to the vendor prior to the con- 
tract, and particularly where much 
of the work left undone was of a char- 
acter not requiring official permission. 
Grotheer v. Panama-Pacific Land Co., 
181 P. 667, 41 Cal.App. 19. 


26. McClenachan v. Malis, 164 A. 
780, 310 Pa. 99. 
27. See case infra this note. 


[a] Extraordinary conditions not 
contemplated by contract.—A vendor 
in selling land contracted to construct 
a street car line over such land, and 
operate cars thereon at certain spéci- 
fied hours “as such street railroads 
are usually run,’ until the land was 


[§§ 452-453 


by the vendor, for which no provision is made in 
the contract, does not excuse his failure to perform, 
or bar the purchaser’s right to rescind,?° unless 
due to the purchaser’s own default,?° or unless, con- 
sidering the nature and language of the contract 
and the act to be performed, the vendor is not le- 
gally responsible therefor,?7 or unless the impos- 
sibility of the vendor’s performance is excusable and 
of short duration,?® in which cases the purchaser may 
not rescind. If, however, the impossibility persists 
for a sufficient length of time to go to the essence of 
the contract, the vendee is justified in rescinding.*?® 
A fortiori, a purchaser may not rescind because the 
purchase at the price agreed on was a poor invest- 
ment,?® or because his copurchaser had died,*? or 
because the object of the purchase had been defeat- 
ed by restrictions for which the vendor was not le- 
gally responsible.?? 


sold by the purchaser, and agreed, in 
case of default, to release its mort- 
gage on the land, and repay the pur- 
chase money and certain liquidated 
damages. The road was constructed 
by the vendor, and operated according 
to contract, except during a certain 
winter, when its service was inter- 
rupted by heavy snow blockades, but 
it used all the usual means to keep its 
tracks clear, and operated its road as 
well as similar roads in the vicinity, 
and the purchaser sustained no loss 
thereby. It was held that this did not 
constitute such a breach of the con- 
tract as would authorize a forfeiture. 
Buffalo, ete, Land Co. v. Bellevue 
Land, ete:, (Co:., 59 NE. 6, T6b°eNexe 
247, 51 L.R.A. 951. 


28. Wilson v. Beazley, 199 P. 772, 
186 Cal. 437; Frechie v. Boyd, 100 Pa. 


Super. 553. 
29. Milton Realty Co. v. Butter- 
fields” 2162)" PP. 41:9) 787 (CalsApp ian 


Frechie v. Boyd, 100 Pa.Super. 553. 


[a] Where property is expropriat- 
ed, the vendor cannot require the pur- 
chaser to take the money paid by the 
railway expropriating the land in lieu 
of the land, but the purchaser is en- 
titled to rescind. Goulding v. Rabino- 
vitch, (Ont.) 2 Dom.L.R. 559. 


30. Pine Hills v. Lehmann, 126 So. 
209, 169 La. 838; Lapadat v. Copeland, 


‘197 N.W. 547, 226 Mich. 329. 
31. Hunter v. Lewis, 82 A. 1100, 
234 Pa. 134. . 


32. Kend v. Crestwood 
(Wis.) 246 N.W. 311, 312 


“Restrictions created by a zoning 
law are not incumbrances. Nor can 
this case rest upon misrepresenta- 
tions by the vendor or agreements in 
the land contract. There was no mis- 
representation of a present existing 
fact. There was no understanding 
that the premises, under all circum- 
stances and conditions, were to be 
available for business uses when con- 
veyed to vendees. There is nothing 
in the contract upon which to ‘base 
the conclusion that the vendors ac- 
cepted the risk that a subsequent zon- 
ing law might restrict the use of the 
premises. The only agreement was 
that the property would be conveyed 
to plaintiffs free from any restric- 
tions created by defendants that 
would interfere with its use for busi- 
ness purposes. The defendants can 
convey an unincumbered title, and 
have themselves created no restric- 
tions that would interfere with its 
contemplated use.” Kend v. Crest- 
wood Realty Co., supra. 


Realty Co., 


For later cases, developments and changes in the law see Annotations. same title and section number. 
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[§ 454] (10) Fraud and Misrepresentation??— 
As we have seen in another place, 
a purchaser of land may be entitled to rescind the 
contract on the ground that he was induced to enter 
into it by the fraud or misrepresentation of the ven- 
dor as to title, location, boundaries, quantity, quality, 
encumbrances, or other material facts.*4 
defense that since the sale the prices of land have 
fallen,*®> or that there has been no eviction of the 
purchaser by the holder of the paramount title,*® 
nor does the purchaser have to show the insolvency 


(a) In General. 


of the vendor.?7 
[§ 455] (b) Rescission at Law. 


contract is executory, the purchaser may rescind 
at law for fraud, instead of going into equity, and 
set up the fraud as a defense in an action against 
him for the purchase money, or on a note or check 


33. Cross references: 
Necessity for prompt rescission see 
infra § 479. 

Waiver of right to rescind see infra 
What constitutes fraud or misrepre- 
sentation see supra §§ 117-122. 

Where: 
Fraud relates to title and time is 
not of essence of contract see su- 


pra § 440. 

Purchaser is in possession see su- 
pra § 443. 

34 See supra § 117. 


35. Kt. Myers Development Corpo- 
ration v. J. W. McWilliams Co., 122 
So. 264, 97 Fla. 788. 


36. Rimer v. Dugan, 39 Miss. 477, 
77. Am.D. 687; English v. Benedict, 
25e Miss! W674. eGilpin "va" Smithy 19 
Miss. 109; Parham v. Randolph, 5 
Miss. 435, 35 Am.D. 403. 


37. Shahan v. Brown, 52 So. 737, 
167 Ala. 534; Smith v. Aen ce 23 
PAN area oil ois Fountain Valley Land & 
irre CoO. Veo -Waxsoner, 147 ©, Seo, (OU 
Colo. 55; Ieyden v. Hickman, 75 Ga. 
684 


38. Conn.—Stevens v. Gide: 45 
Conn. 507. 

Towa.—Dimond _ v. 
Land & Development Co., 
10382, 182 Iowa 400. 

Miss.—Brewer v. Harris, 10 Miss. 
84, 41 Am.D. 587. 


Mo.—Hall v. Hogan, 
oa AE 


Peace River 
165 N.W. 


(App.) 271 S. 


Nev.—Fishback v. Miller, 15 Nev. 
428. 

N.H.—Conecord Bank v. Gregg, 14 
INES Basal / 

N.J.—Roberts v. James, 85 A. 244, 


83 N.J.Law 492, Ann.Cas.1914B 859. 


N.Y.—Scarsdale Pub. Co. v. Carter, 
LIGNE. So ijol,— 63) Misc 271. 


Pa.—Sulkin v. Gilbert, 67 A. 415, 
218 Pa. 255; Spalding v. Hedges, 2 
Pa. 240; Lowry v. McLane’s Adm’rs, 
3 Grant 333; Lightcap v. Nicola, 34 
Pa.Super. 189. 

Tex.—Griffeth v. Hanks & Collins, 
46nd Xe alia iV nOdey Ve MAULOY cit hex, 
443; Green v. Chandler, 25 Tex. 148. 


Va.—Lake v. Tyree, 19 S.E. 787, 90 
Va. 719. 
Sa ne he ra v. Kidder, 23 Man. 

Ont.—Hitchcock v. Sykes, 29 Ont.L. 
6, 4 Ont.W.N. 1146. 

Defenses in actions for purchase 
money sée infra §§ 1384-1432. 

39. Selby v. Matson, 114 N.W. 609, 
137 Iowa 97, 14 L.R.A.N.S. 1210 and 
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given therefor,®* or in an action against him to re- 
cover damages for breach of the contract ;*° 
may himself bring an action or counterclaim to re- 
cover purchase money which he has paid,*® or for 
services rendered in payment.?! 


Executed contract. 
received a conveyance of the land in execution of 
the contract, he may rescind at Jaw, upon surren- 
dering possession and tendering a reconveyance, and 
then defend or sue beeause of the fraud.*? 


[§ 456] (c) Rescission in Equity.t? The purchas- 


or 


Even where the purchaser has 


er of land may sue in equity to rescind the contract 


So long as the 


note; Phillips v. Conklin. 2 Thomps. 
&Cl 619 [laff 58° N.Y. 682i) Dickson 
v. Day, (Tex.Civ.App.) 275-S.W. 307; 
Hollifield v. Landrum, 71 S.W. 979, 
31 Tex.Civ.App. 187. 

Defenses in actions for damages 
see infra § 1526. 

40. Cal.—Shultz v. Redondo Imp. 
Co., 105 P. 118, 156 Cal. 439;  New- 
comb v. Title Guarantee & Trust Co., 
(App.) 21 P.(2d) 456. 

Del.—Pheenix Oil Co. v. Mackenzie 
Oil Co., 154 A. 894 [aff 154 A. 883]. 

D.C.—Turner v. Brewer, 54 App. 
DIC: 363) 298. 1685. 


Iowa.—Ellison y. Stockton, 
W. 435, 185 Iowa 979. 

Me.—Estey v. Whitney, 90 A. 1093, 
112° Mets 234. 


Md.—Gunby v. Sluter, 


Mich.—Barnhardt v. Hamel, 174 N. 
W. 182, 207 Mich. 232; Smith v. Mich- 
igan Realty & Const. Co., 141 N.W. 
635, 175 Mich. 600. 


tee ees v. Noyes, 52 N.H. 
232. 

N.J.—Davis v. Scher, 62 A. 193, 73 
N.J.Law 155. 

N.M.—Bell v. Kyle, 192 P. 512, 27 
N.M. 9; Daly v. Bernstein, 28 P. 764, 
6 N.M. 380. 

N.Y.—Spinner v. Bergen Associ- 
ates, (262) UN.Yas. 459, 23 tea App. Din; 
610; Kreshover v. Berger, 119 N.Y.S. 
3st Looe ADD solvers t [reve id OmiNey ss 
20, 62 Misc. 613]. 


Or.—Kruse v. Bush, 167 P. 308, 85 
Or. 394. 


Pa.—Morrow v. Rees, 69 Pa. 368; 
Babcock v. Case, 61 Pa. 427, 100 Am. 
D. 654; Pearsoll v. Chapin, 44 Pa. 9; 
Spalding v. Hedges, 2 Pa. 240. 


Tex.—Martinez v. Coggin, 
App:) 135 S.W. 699. 


Wash.—Connell v. McGill, 214 P. 1, 
124 Wash. 350. 


Wis.—Knapp v. Davidson, 192 N.W 
75, 179 Wis. 493; Knudson vy. George, 
147 N.W. 1003, 157 Wis. 520. 


B.C.—Stevenson v. Sanders, 17 B.C. 
158, 3 Dom.L.R. 790; Dunn vy. Alex- 
aude, 2 Dom.L.R. 553, 20 West.L.R. 
902. 


170 N. 


44 Md. 237. 


(Civ. 


Man.—McMeans v. Kidder, 23 Man. 
ilalale 
[a] Necessity for damage.—Sum- 


mer v. Hogsed, 152 S.H. 260, 41 Ga. 
App. 207. See also supra § 174. 

Recovery of purchase money paid 
see infra §§ 1560-1574. 

41. Brown v. Manning, 3 Minn. 35, 
14 AmeD. 736: 

42. Ala.—Maxwell vy. Sherman, 55 
So. 520, 172 Ala. 626; Williamson y. 


for fraud or misrepresentation of the vendor, to 
recover purchase money paid or cancel notes given 
by him therefor, and in a proper ease for an in- 
junetion or other equitable relief, whether the con- 
tract is executory,** or has been executed by a con- 


Tyson, 17 So. 336, 105 Ala. 644. 
Me.—Getchell v. Kirkby, 92 A. 1007, 
113 Me. 91. 
N.H.—Concord Bank vy. Gregg, 
NUE. Sods 
N.Y.—Krumm v. Beach, 96 N.Y. 398. 
Pa.—Morrow v. Rees, 69 Pa. 368; 
Babcock v. Case, 61 Pa. 427, 100 Am. 
D. 654; Pearsoll v. Chapin, 44 Pa. 9. 
43. Cross references: 
Cancellation in equity see Cancella- 
tion of Instruments §§ 6, 10, 24, 25. 
Distinction between rescission at law 
and in equity see Cancellation of 
Instruments § 2. 


Fraud and misrepresentation invali- 
dating contract of sale of land see 
supra §§ 117-175. 

Rescission of contracts generally for 
tang see Contracts §§ 305, 306, 652, 
53. 

44. U.S.—Boyce’s Ex’rs v. Grundy, © 

3 Pet. 210, 7 L.Ed. 655; King v. Lam- 

born, 186. B. 21, 108 CiClvA 123: 
Ala.—Smith v. Robertson, 23 Ala. 

312; Griggs v. Woodruff, 14 Aa oe 

Pitts v. Cottingham, 9 Port. 675; Per- 


14 


ry v. Boyd, 28 So. 711, 126 Ala. 162, 85 
TAGS att welnae 

Ark.—Brown v. Le May, 141 S.W. 
759, 101 Ark. 95; Cooper v. Merritt, ° 


30 Ark. 686. 
Cal.—Hichelberger v. Mills Land, 


etc:, Co:, 100 P. 117;.9' Cal. App. 6238: 
Ga.—Leyden v. Hickman, 75 Ga. 
684; Elder v. Allison, 45 Ga. 13. 


Ky.—Thomas v. Todd, 3 Litt. 337; 
pan v. Pogue, Ky.Dec. 98, 2 Am.D. 
708. 


Mich.—Miller v. Voorheis, 73 N.W. 
383, 115 Mich. 356. 


Miss.—Alexander v. Beresford, 27 
Miss. 747%, 61 Am-D. 538; Hall Vv. 
Thompson, 9 Miss. 443. 


Mont.—Post' v. Liberty, 121 P. 475, 
45 Mont. 1. 

N.J.—Crane v. Rentschler, 98 A. 
671, 88 N.J.Law 560 [aff 99 A. 1070, 
89 N.J.Law 710]. 

Okl.—Martinson vy. Hamil, 
255, 132 Okl. 70. 

Or.—McGowan vy. Willamette Val- 
ley Irrigated Land Co., 155 P. 705, 79 


PAO 18 


Or. 454. 
Tenn.—Harris v. Williamson, 4 
Hayw. 124. 


Wash.—French v. C. D. & EB. Inv. 


Co., 195 P. 521, 114 Wash. 416; Beck- 
er v. Clark, 145 P. 65, 83 Wash. 387; 
Mreeman vz Gloyd;" 86) Pee l0bieess 


Wash. 607. 


W.Va.—Spencer v. Sandusky, 33 S. 
E. 221, 46 W.Va. 582. 


Wis.—Miranovitz v. Gee, 157 N.W. 


; 
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but where the ) in actions at law, fraud, other than fraud going to 


veyance to him by the vendor ;*® 


only relief sought is the cancellation of the contract 
itself, it is held that an adequate remedy at law 
exists, and rescission in equity will not be granted.*® 
Or he may rescind and set up the fraud as a defense 
in a suit brought by the vendor for specific perform- 
ance of the contract,*#7 or to recover a judgment for 
the purchase money and enforce a vendor’s lien,*® 
or to foreclose a mortgage given to secure the pay- 
It is no defense to 
a cross bill for rescission on the ground of fraudu- 
lent concealment of an encumbrance on the property 
that the court might deeree the removal of the 
encumbrance out of the unpaid purchase money.°° 
In any event, to authorize rescission on this ground 
fraud or misrepresentation invalidating the contract 


ment of the purchase money.*® 


must be shown.°®! 


[§ 457] (d) Instrument under Seal.°? 
absence of statutes permitting equitable defenses 


790, 163 Wis. 246. 


B.C.—Foulger vy. Lewis, 22 B.C. 
ny eae 

45. U.S.—Veazie v. Williams, 8 
How, 134, 12° Lhd) 10185) Smith |v. 
Richards} 13) Pet. 26, 10° kd. 42; 
Alger v. Anderson, 92 F. 696; Linn vy. 


Green, 17 Fe -40%; 5,.McCrary 380; 
Doggett v. Emerson, 7 F.Cas.No. 3,- 
960, 3 Story 700; Smith v. Babcock, 
22 F.Cas.No. 13,009, 2 Woodb.&M. 246. 


Ala.—Fields. v. Clayton, 23 So. 530, 
Li Ada, 638, 6% AmiS.R. U89) Vice 
v. Littlejohn, 22 So. 488, 116 Ala. 276; 
Meeks v. Garner, 8 So. 378, 93 Ala. 17, 
11 L.R.A. 196; Orendorff v. Tallman, 
7 So. 821, 90 Ala. 441; Foster v. Gres- 
sett’s Heirs, 29 Ala. 393. 

Ark.—Diggs v. Kirby, 40 Ark. 420; 
Neatces.v, Pryor, (11 Ark. 48. 

Cal.—Hill v. Wilson, 25 P. 1105, 88 
Cal. 92. 

Conn.—Sherwood v. Salmon, 5 Day 
439, 5 Am:D. 167. 

Del.—Houston vy. Hurley, 2 Del.Ch. 
247. 

Fla.—Mickler 
286, 38 Fla. 341. 

Ga.—Olive v. McCoy, 142 S.E. 538, 
166 Ga. 113. 

Ill.— Briggs v. Dunne, 48 N.E. 48, 
168 Ill. 226; Lockbridge v. Foster, 5 
Til. 569. 

Iowa.—Byers v. McNeil, 76 N.W. 
685; Ballou v. Lucas, 12.N.W. 745, 
59 Iowa 22; McDunn v. Des Moines, 
34 Iowa 467; Mitchell v. Moore, 24 
Towa 394. 

Ky.—Ison v. Sanders, 174 S.W. 505, 
163 Ky. 605; Breckinridge v. Moore, 
3 B.Mon. 629; Campbell v. Whitting- 
ham, 5 J.J.Marsh. 96, 20 Am.D. 241; 
Madden v. Leak, 5, J.J.Marsh. 95; 
Glass v. Brown, 6 T.B.Mon. 356; Har- 
land’s Heirs v. Hastland, Hard. 590; 
Abner v. York, 41 S.W. 309, 19 Ky.L. 
643. 

Mich.—Match v. Hunt, 38 Mich. 1; 
Wright v. Wright, 37 Mich. 55. 

Minn.—Miller v. Miller, 50 N.W. 
612, 47 Minn. 546; Kiefer v. Rogers, 
19 Minn. 32. 

Miss.—Rimer v. 


v. Reddick, 21 So. 


Dugan, 39 Miss. 
477, 77 Am.D. 687; English vy. Bene- 
dict, 25 Miss. 167; Parham v. Ran- 
dolph, 5 Miss. 435, 35 Am.D. 403. 


Mo.—Clinkenbeard v. Weatherman, 
57 S.W. 757, 157 Mo. 105; Hickey vy. 
Drake, 47 Mo. 369. 

Neb. Ross v. Sumner, 78 N.W. 264, 
57 Neb. 588; Stochl v. Caley, 67 N.W. 
783, 48 Neb. 786. 


money note.°® 


the execution of the instrument, cannot be set up 
in defense to an action at law on a contract under 
seal, but the remedy is in equity to have the con- 
tract set aside.®? Following this general rule, fraud- 
ulent representations affecting the consideration 
merely in a contract under seal for the sale of real 
estate cannot be pleaded in an action at law;°* but 
an action of assumpsit to recover the purchase price 
after rescission of a contract. under seal may be 
maintained,®*® and, under statutes, a defense of fraud 
has been held good in an action on a sealed purchase- 
The fact that the contract is under 
seal does not in any jurisdiction prevent rescission 
in equity on the ground of fraud.°* 


[§ 458] (11) Mistake. 


Mistake as to a material 


fact may be ground for rescission of a contract for 


In the 


N.Y.—Tryon v. Lyon, 118'°N.Y.S. 5, 
133 App.Div. 798; Wright v. Deniston, 
29 N.Y.S. 718, 9 Misc. 79; Woodruff 
v. Bunce, 9 Paige 443, 38 Am.D. 559; 
Denston v. Morris, 2 Edw. 37 [aff 3 
Ch.Sent. 29]. 


Or.—Fellows v. Evans, 53 P. 491, 
33° Or, 30. 

Pa.—Sutton v. Morgan, 27 A. 894, 
158 Pa. 204, 38 Am.S.R. 841. 


S.C.—Whitworth v. Stuckey, 18 S. 
C.Eq. 404. 

Tenn.—McElya v. Hill, 59 S.W. 
1025, 105 Tenn. 319; Fisher ‘v. Pro- 


bart, 5 Hayw. 75; 
(Ch.A.) 46 S.W. 31 

Tex.—Buchanan v. Burnett, 119 S. 
W. 1141, 102 Tex. 492, 132 Am.S.R. 
900 [aff 114 S.W. 406, 52 Tex.Civ.App. 
68]; Lawler v. Courand, (Civ.App.) 
28 S.W.(2d) 926. 

Va.—Grosh vy. Ivanhoe Land, etc., 
Com, en Seba s84i) (950 Vase Gls. Max 
Meadows Land, etc., Co. v. Brady, 22 
S.B. 845, 92 Va. 71; Linhart v. Fore- 
man’s Adm’r, 77 Va. 540. 

Wash.—Reilly v. Gottleb, 85 P. 675, 
43 Wash. 9; Decker v. Schulze, 39 P. 
261, 11 Wash. 47, 48 Am.S.R. 858, 27 
IDRIS ING on Sie, 

Wis.—Risch v. Von Lillienthal, 34 
Wis. 250. 

Eng.—Hart v. Swaine, 7 Ch.D. 42. 

Can.—May v. MacArthur, 20 Can.L. 
J.N.S. 248, 4 Can.L.T.Occ. Notes 336. 


Stokes v. Acklen, 
6. 


Ont.—Thomas vy. Crooks, 11 U.C.Q. 
Bw }.79. 
[a] Fact that purchaser has ac- 


cepted a conveyance with covenants 
of warranty does not deprive him of 
the right to rescind for the vendor’s 
false representations as to title or en- 


eumbrances. Orendorff v. Tallman, 7 
So. 821, 90 Ala. 441; Diggs v. Kirby, 
40 Ark. 420; Yeates v. Pryor, 11 Ark. 


58; Fristoe v. Laytham, 36 S.W. 920, 
18 Ky.L. 157; English v. Benedict, 
25 Miss. 167; Parham v. Randolph, 5 
Miss. 4385, 85 Am.D. 403; Rhode v. 
Alley, 27 Tex. 448; Buchanan v. Bur- 
nett, 114 S.W. 406, 52. Tex.Civ.App. 
68 [aff 119 S.W. 1141, 102 Tex. 492, 
132 Am.S.R. 900]. 


46. Nicolopoolos v. Donovan, 
So. 543, 544, 221 Ala. 16. 


“There is no averment of the in- 
solvency of the respondent, and the 
bill shows that the contract is execu- 
tory and no deed has been made, and 
doeS not show any outstanding notes 
or securities as to which the com- 
plainants can avoid only as a defense, 
but, from aught appearing, the con- 
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the sale of land,®® and on this ground, even in the ab- 
sence of fraud, a purchaser may rescind and recover 


tract is the sole memorial of the com- 
plainants’ liability, and all the things 
charged in the bill can be completely 
and adequately redressed by an af- 
firmative action at law. Complain- 
ants do not have to await disadvan- 
tages that may arise from a delay in 
action by the respondent in making 
a defense, but can take affirmative 
action at once to redress the fraud, 
deceit, or breach of warranty as set 
out in the bill of complaint.” Nic- 
olopoolos v. Donovan, supra. 


47. See Specific Performance § 146. 
48. See infra § 1223. 

49. See Mortgages § 1089. 

50. Crawford v. Keebler, 5 Lea 


(Tenn.) 547. 


51. Martin v. South’ Bluefield Land 
Co., 94 S.E. 493, 81 W.Va. 62. 


Fraud or misrepresentation invali- 
dating contract see supra §§ 117-175. 


52. Fraud as defense in action on: 
Bonds see Bonds §§ 36, 37. 
eas is under seal see Contracts § 
i) . 


53. See Contracts § 309. 


54. Rogers v. Colt, 21 N.J.Law 704 
[aff 21 N.J.Law 18]; Dale v. Roose- 
velt,o.9 f Cows K@NeYS) M307 24 AGnoDs 
160; Dorr v. Munsell, 13 Johns. (N. 
Y.) 430; Taylor v. King, 6 Munf. (20 
Va.) 358, 8 Am.D. 746. See Edwards 
v. Brown, 1 Cromp.&J. 307, 354, 148 
Reprint 1486, 14857 (holding that 
fraud not going to the execution of a 
mortgage bond cannot be shown un- 
der non est factum). 


55. Daly v. Bernstein, 28 P. 764, 
6 N.M. 380. 


56. Cowger v. Gordon, 4 Blackf. 
(Ind.) 110. 


57. Dale v. Roosevelt, 9 Cow. (N. 
ep OM oar 


“The undoubted rule is, that a want 
of consideration, or a mere failure of 
consideration, cannot be set up in a 
court of law against a valid instru- 
ment under seal. But the party is not 


without remedy, though this rule 
should be inflexibly maintained, for 


-any real injury he may have suffered. 


A court of equity is the proper tri- 
bunal for him ito address himself to, 
and always ready, and much better 
adapted than a court of law, to ad- 
minister such relief as he can shew 
himself entitled to in equity and good 
conscience.” Dale v. Roosevelt, su- 
pra. 


58. Mistake as invalidating con- 
tract see supra §§ 105-116. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 458-462] 


the purchase price.®® The rule applies to an exe- 
cuted contract of sale,®° even though the vendor 
conveyed by quitclaim;*t but a purchaser is not 
entitled to rescission because his vendor had no 
title to lands which are no part of the property 
actually purchased, although included in the deed 
by mistake.°? 


_[6 459] (12) Insolvency of Vendor®*—(a) In 
General. Insolvency of the vendor entitles the pur- 
chaser to rescission for failure of a material defect 
in title where the contract has been executed by 
conveyance of the land,** or where the transaction 
was a conditional sale with right to repurchase re- 
served to the vendor, without delivery of posses- 
sion to the purchaser,®® or where a judgment at law 
on the purchase-money notes has been obtained,*® 
or the vendor has given a bond for title and is in 
possession of the purchase-money notes,** or where 
the vendor, after sale and -before transfer of title, 
mortgages the land,®* or where the vendor has only 
equitable title and the purchaser is without security 
for its being perfected.°® In case of an executed 
contract, if there is a failure of title and the ven- 
dor is insolvent, the purchaser is entitled to rescind, 
although he has not been evicted,’® although there 
is authority to the contrary.*! It has been held, 
however, that, where a contract for the sale of land 
has been so far executed that a valid title to the 
land has been conveyed to the purchaser, breach of 
a covenant in the deed to deliver possession of the 
premises on a specified day and the insolvency of 
one of the grantors are insufficient to warrant a re- 


59. Horne v. Hughes, 124 P. 736, 


VENDOR AND PURCHASER 


but when insolvency of the vendor, 
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scission.72. A purchaser is not entitled to relief 
in equity where insolvency of the vendor has not 
been proved and where it appears that he is able 
and willing to rectify the mistake on which the pur- 
chaser bases his plea for relief.** 


[§ 460] (b) Effect of Purchaser’s Knowledge of 
Defect. It has been held that knowledge of an 
encumbrance at the time of purchase will bar re- 
scission after insolvency of the vendor where the 
purchaser has been let into possession under a 
deed,’# especially where there has been no eviction 
and it does not appear that equality of division 
among the vendor’s creditors will require that he 
shall surrender the property;*® but knowledge of 
an encumbrance will not bar the purchaser’s rescis- 
sion after insolvency of the vendor and sale of the 
land to satisfy the encumbrance.‘ 


[§ 461] (13) Contract Not in Writing. The pur- 
chaser cannot have rescission on the ground that 
the contract is not in writing where the vendor is 
able and willing to perform,’? or there is no evi- 
dence that he is not able and willing to perform,** 
or where there has been part performance by the 
purchaser taking possession of the land sold;*° nor 
may he recover his deposit on the common counts 
after his own default and mutual abandonment of 
the oral contract.8° It has been held, however, to 
the contrary that a purchaser under an oral contract 
for the sale of land may rescind even though the ven- 
dor is willing to perform and the purchaser is in 
possession.*+ 


[§ 462] (14) Contract Subject to Rescission by 


“Tt cannot be tolerated, that the 


19 Cal.App. 6 (under express provi- 
sions of statute); Pagnuelo v. Cho- 
quette, 34 Can.S.C. 102. 

60. Goettel v. Sage, 10 A. 889, 117 
Pa. 298. 

61. - Goettel v. Sage, supra. 

62. Butler v. Miller, 15 B.Mon. 
(Ky.) 617. 

63. Where purchaser is in posses- 
sion under executory contract see su- 
pra § 443. 

64... Ala.—Parker v. Parker, 9 So. 
426, 93 Ala. 80; McLemore v. Mab- 
son,-20 Ala. 137. 

Ark.—Diggs v. Kirby, 40 Ark. 420. 

Fla.—Mickler v. Reddick, 21 So. 286, 
38 Fla. 341; Hunter v. Bradford, 3 
Fla. 269. 


Ky.—Peak v. Gore, 23 S.W. 356, 94 
Ky. 533, 15 Ky.L. 278. 


N.Y.—Woodruff v. Bunce, 9 Paige 
443, 38 Am.D. 559. 


Tenn.—Matthews v. Crowder, 69 S. 
W. 779, 111 Tenn. 787; Young v. But- 
ler, 1 Head 640. 

65. Pearson v. Seay, 35 Ala. 612. 

66. Walton v. Bonham, 24 Ala. 513; 
Barton’s Adm’rs v. Rector, 7 Mo. 524. 


67. McManus vy. Cook, 59 Ga. 485. 

68. Siglin v. Frost, 53 N.H. 820, 173 
Mass. 284. 

69. Huson v. Anderson, 9 S.C.Eq. 
164. 

70. Matthews v. Crowder, 69 S.W. 


779, 111 Tenn. 737, 780. 


“Tt is true the vendee in an executed 
sale of land cannot, before eviction, 
maintain a suit to rescind for a mere 
breach of the warranty of title, for 
in that case he is presumably pro- 
tected by that covenant in his deed; 


as in this instance, is superadded to 
such breach, that protection is dissi- 
pated, and the vendee in consequence 
thereof may have a decree for re- 
scission, though not yet evicted. 
Young v. Butler, 1 Head (Tenn.) 640; 
Crawford v. Keebler, 5 Lea (Tenn.) 
543; Merriman vy. Norman, 9 Heisk. 
(Tenn.) 270; Kansas City Land Co. 
Vv. Hill, 11 S.W. 797, 87 Tenn. 598, 5 
L.R.A. 45; McElya v. Hill, 59 S.W. 
1025, 105 Tenn. 319; 18:Enc.Pl.&Pr. 
770.” Matthews v. Crowder, supra. 


71. Latham v. Morgan & Fitz, Sm. 
&M.Ch. (Miss.) 611, 618. 


“Be shows, that he has received a 
deed with covenants of warranty, and 
his exhibits made a part of the bill, 
show also, that he was let into pos- 
session under his deed. No eviction, 
actual or threatened, is charged. Un- 
der such circumstances, the author- 
ities are uniform, that he is not en- 
titled to the interposition or aid of 
this Court. It is true, there is a 
charge of his belief of the insolvency 
of his vendors; even if this insolvency 
were positively charged, under the 
repeated decisions of this Court, it 
would not be sufficient.” Latham vy. 
Morgan, supra. 


725), DOpping, -V. 
367, 96 Wis. 378. 


73. Long & Long v. Brown, 4 Ala. 
622: Jacobs v. Morrison, 32 N.E. 552, 
ISG Ney, LOL, 


{a] Finding that grantor was 
“financially embarrassed” is not 
equivalent to a finding of insolvericy 
and is not sufficient to authorize a 
rescission. Jacobs v. Morrison, 32 N. 
HW 552, 136 N.Y. 101. 


74. Rawlins v. Timberlake, 6 T.B. 
Mon. (Ky.) 225; Perkins v. Williams, 
5 Coldw. (Tenn.) 512, 514. 


Parish, 71 N.W. 


party shall make the purchase, ex- 
ecute his note for the price, receive 
a deed of conveyance, and obtain pos- 
session; and forthwith turn around, 
invoke and obtain the aid of equity 
to rescind the trade, cancel the deed, 
and annul his note, even though the 
vendor be insolvent. In such case, 
the vendee will be left to such remedy 
as he can obtain at law, by action for 
the breach of the covenant.” Perkins 
v. Williams, supra. 


75. Rawlins v. Timberlake, 6 T.B. 
Mon. (Ky.) 225. 


he, Barton’s Adm’r vy. Rector, 7 Mo. 
77. Ky.—Craig v. Prather, 2 B.Mon. 
9: Bedinger v. Whittamore, 2 J.J. 
Marsh. 552; Dougherty’s Adm’r v. 
Goggin, 1 J.J.Marsh. 373; Lewis v. 
Whitnell, 5 T.B.Mon. 190. 
N.Y.—Dowdle v. Camp, 
451. 
se ares v. Shoftner, 625 NGC: 
Tex.—Cammack 
App.) 74 S.W. 354. 
Ont.—Patterson vy. Irwin, 21 U.C.C. 
Pei32. 


78. Barber v. Armstrong, 6 U.C.Q. 
B.O.S. (Ont.) 543. , 


12 Johns. 


v. Prather, (Civ. 


79. Cilley v. Burkholder, 3 N.W. 
221, 41 Mich. 749; Harris v. Knicker- 
bocker, 5 Wend. (N.Y.) 638; Wollen- 


berg v. Rose, 68 P. 804, 41 Or. 314. 


80. Campbell v. Greir, 10 U.C.C.P. 
(Ont.) 295. 


81. Collins v. Thayer, 74 Ill. 138 
(holding that, if a purchaser in pos- 
session under an oral contract exer- 
cises his option to rescind, he must 
account to the vendor for rent during 
the period of his possession), 


816 [66 C.J.] 
Vendor*?—(a) In General. Facts which would au- 
thorize a rescission by the vendor are not available 
to the purchaser as grounds for rescission. Thus the 
fact that the vendor is a minor and may avoid the 
contract on coming of age does not authorize a 
rescission by the purchaser.** So the purchaser can- 
not, as a ground for rescission, avail himself of a 
default on his own part which would authorize the 
vendor to rescind,*®+ as where he abandons the land,*® 
or fails*® or refuses to pay the purchase price ;°7 
and a clause avoiding the contract for default in 
performance by the purchaser means at the option 
of the vendor. It confers no right on the purchaser 
to avoid the contract because of his own failure or 
neglect.s5 The fact that the vendor treats the con- 
tract as forfeited by the purchaser’s failure to pay 
is no ground for rescission on the part of the pur- 
chaser;°® and the fact that the vendor demanded 
some security for the debt, after the purchaser had 
refused to make payments due, would not entitle the 
latter to rescind the contract and recover payments 
already made.®® So the purchaser cannot avoid the 
contract of sale on the ground that the vendor’s 
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agent acted without authority if the vendor rati- 
fies his agent’s act and is able and willing to per- 
form.°? 

[§ 463] (b) Effect of Purchaser’s Forfeiture of 
Deposit or Other Payments. A clause providing for 
forfeiture of deposit or other payments on the pur- 
chaser’s failure to perform the agreement does not 
give a purchaser who has defaulted, a right to re- 
scind subject to forfeiture of payments already 
made,®? unless an intent to that effect clearly appears 
in the contract. A fortiori, where the contract in 
express terms provides that default by the purchaser 
and forfeiture of deposit shall not release him from 
his obligation to pay the balance due, a defaulting 
purchaser may not rescind.®* But the purchaser 
may rescind where the vendor, without right, has 
sought to enforce a forfeiture, and has placed him- 
self in a position where he cannot perform.®® 


[§ 464] d. Conditions Precedent to Exercise of 
Right®*—(1) Purchaser Must Not Be in Default. 
The vendee is not entitled to rescind if he is himself 
in default,®? especially where such default makes it 


82. Election of remedies of vendor Cal.—Newton vy. Hall, 27 P. 429, 90 S.D.—Severson v. Eide, 216 N.W. 
see infra §§ 1070-1072. as 487; Sey v. Mohn, 25 P. -e aoe Be ay 20 mod on reh 203 N.W. 
i , ‘ al. 489; Wilcoxson v. Stitt, | 19'S) 48" Seb. Cleo: 
Pe Wad Ge ae SOW ATT) Goo, Gb Cal, 596,.52 Amie S10) 


; Fi 
Whether infant’s contracts void or 330, 10 TL. 196. 


Iil.—Mason vy. Caldwell, 


48 Am.D.| W. 458, 104 Wis. 287. 
“The whole clause providing for the 


voidable generally see Infants § 149. 


84. See cases infra notes 85-87. 

85. Niles v. Phinney, 37 A. 880, 90 
Me. 122. 

sé. U.S.—Stewart v. Griffith, 30 S. 


CHP 523, 217 UWS! 323,54 ld. 7825) 19 
Ann.Cas. 639 and note. 


Cal.—Wilcoxson vy. Stitt, 4 P. 629, 
65 Cal. 596, 52 Am.R. 310; Rourke v. 
McLaughlin, 38 Cal. 196. 

Ga.—Hamilton v. England, 22 S.E. 
(SE) Ob Ker GOR: 

Tll.—Mason vy. Caldwell, 
330, 10 Ill. 196. 

Iowa.—Barrett v. Dean, 21 Iowa 
423; Clark y. O’Loughlin, Morr. 375. 

Ky.—Barbour’s Ex’rs v. Brookie, 3 
J.J.Marsh. 511. 

Me.—Niles v. Phinney, 37 A. 880, 90 
Me. 122; Manning v. Brown, 10 Me. 
49, 


48 Am.D. 


Mass.—Meagher vy. Hoyle, 54 N.E. 


347, 173 Mass. 577. 


Minn.—Dana v. St. Paul Inv. Co., 
44 N.W. 55, 42 Minn. 194. 

N.J.—De Jianne v. Citizens’ Protec- 
tive Assoc., 74 A. 443, 79 N.J.Law 107. 

N.Y.—Mancius vy. Sergeant, 5 Cow. 
271 note; Canfield v. Westcott, 5 Cow. 
270. 

Or.—Lea vy. Blokland, 257 P. 801, 122 
Or. 230. 

Tenn.—Holms v. Johnston, 12 
Heisk. 155; Caruthers v. McBurney, 3 
Sneed 590. 

Tex.—yYett v. Houston Farms Devel- 
opment Co., (Civ.App.) 41 S.W.(2d) 
305. 

Va.—Waddill v. Sebree, 14 S.E. 849, 
88 Va. 1012, 29 Am.S.R. 766. 

Wis.—Foster v. Lowe, 110 N.W. 829, 
131 Wis. 54. 

87. Mundine vy. Crenshaw, 3 Stew. 
(Ala.) 87; Niles v. Phinney, 37 A. 880, 
90 Me. 122; Crawford v. Robie, 42 
N.H. 162. 

88. U.S.—Stewart v. Griffith, 30 S. 
Ct. 528, 217 U.S. 323, 54 L.Ed. 782, 19 
Ann.Cas. 639 and note. 


Kan.—Chambers v. Anderson, 32 P. 
1098, 51 Kan. 385; Bohart v. Republic 
Inv. Co., 30 P. 180, 49 Kan. 94; Rich- 
ardson vy. Woodlawn Town Co., 47 P. 
556, 5 Kan.App. 626 

Ky.—Allison v. Cocke’s Ex’r, 51 S. 
Wi 593s ed bw Keys SWiG3, wel wkey. ia. 2434 
Barbour’s Ex’rs v. Brookie, 3 J.J. 
Marsh. 511; Ochs v. Kramer, 107 S.W. 
260, 32 Ky.L. 762, 108 S.W. 235, 32 Ky. 
L.. 1205. 

Me.—Manning vy. Brown, 10 Me. 49. 

Mass.—Meagher v. Hoyle, 54 N.E. 
347, 173 Mass. 577. 

N.J.—De Jianne v. Citizens’ Protec- 
tive Ass’n of New Jersey, 74 A. 443, 
79 N.J.Law 107. 


N.M.—Keleher y. Ash, 21 P.(2d) 94. 


N.Y.—Morris v. Green, 70 N.Y.S. 
1096, 62 App.Div. 460; Mancius v. Ser- 


geant, 5 Cow. 271 note; Church v. 
Ayres, 5 Cow. 272 note; Canfield v. 
Westcott, 5 Cow. 270. 
Okl.—Hagerson v. Meyers, 271 P. 
ae 133 Okl. 166. 
v. 


Eoiicees ho VAS 982, 23 Pe Pa. 

Wis chenners v. Pritchard, os N. 
W. 458, 104 Wis. 287. 

Que.—Péloquin v. Cohen, 28 Que. 
Super. 193. 


89. Newell v. E. B. & A. L. Stone 
Co., 184 Po 659, 181 (Cal.. 335, (9 ALLiR, 


993" Clay vs Hart, 149 Dex) 433) 

90. Foxley v. Rich, 99 P. 666, 35 
Utah 162. 

91. Alderson v. Harris, 12 Ala. 580. 


92. Ala.—Haton vy. Sadler, 110 So. 
LOpe21bAla,. 1615 


Cal.—New Richmond Land Co. v. 
Ivanovich, 198 P. 221, 52:Cal.App. 222. 


N.Y.—Morris v. Green, 70 N.Y.S. 
1096, 62 App.Div. 460; Mancius v. 
Sergeant, 5 Cow. 271 note. 


Okl.—Higgins-Jones Realty Co. y, 
Davis, 158 P; 1160, 60 Ol. 20: 


Pa.—Korman v. Trainer, 101 A. 
1051, 258 Pa. 362; Dawson v. Vrost- 
yak, 71 Pa.Super. 344. 


vendor’s discharge from his cove- 
nants, and the forfeiture of the ven- 
dee’s payments, is clearly a condition 
in favor of the former; not the lat- 
ter. The vendee was bound to pay at 
all events. If he had failed, even 
after having made payments, the ven- 
dor might consider the contract at 
an end, and sell the land to another. 
If however, he chooses not to do so, 
but hold the yvendee to his contract, 
he has an undoubted right to en- 
force it by compelling payment. A 
contrary doctrine would be allowing 
the vendee to take advantage of his 
own negligence, without any advan- 
tage to the vendor, but rather an in- 
jury; as he is, in the mean time, pro- 
hibited from selling the land to any 
other purchaser.” Mancius v. Ser- 
geant, 5 Cow. (N.Y.) 271 note, 272. 


93. See case infra this note. 


{a] Presumption in favor of gran- 
tor.—A forfeiture clause in a contract 
for the purchase of land, on failure 
of the purchaser to pay the price, is 
presumed to be for the benefit of the 
grantor, and the presumption is not 
overcome by a provision in the con- 
tract that on default of the purchas- 
er, “all rights [of the purchaser] un- 
der this agreement, and all his right, 
title, interest and claim in the said 
premises shall become null and void.” 
Cape May Real Estate Co. v. Hen- 
Gerson low Av 39:82 2 Swe ane Soe 


94. Murrey v. Little Rock Chamber 
of Commerce, 204 S.W. 604, 135 Ark. 
oo. 


95. Treat v. Smith, 139 Ill.App. 262 
[aff 85 N.E. 289, 234 Ill. 552]. 


96. Giving notice after election to 
rescind see infra §§ 481-486. 


97. Cal.—Fountain v. Semi-Tropic 
Wand) sete, Con. 34 Poo4975 99 Gale 627 
Title & Guaranty Trust Co. v. Camp- 
bell, 9 P.(2d) 265, 121 Cal.App. 763: 
Campbell v. Title Guarantee & Trust 
Co., 9 P.(2d) 264, 121 Cal.App:. 374; 
Rosenthal v. Silveira, 184 P. 58, 42 
Cal.App. 637. 


Ill.— Griffin yv. Griffin, 45 N.E. 241, 
L6Sn eG. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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impossible for the vendor to perform.®* Even where 
the impossibility of the vendor’s performance is due 
to the vendor’s default, the purchaser cannot himself 
rescind if he was the first in default.°®° But a pur- 
chaser in default may rescind where he justifies his 
own default by the vendor’s prior default, or where 
his default was waived by the vendor,? or where he 
seeks rescission on the ground of fraud or misrep- 
resentation,* or where his default is caused by the 
vendor’s conspiracy to hinder and delay him in mak- 
ing payment,* and a purchaser is not regarded in 
equity as being in default to a vendor who has con- 
verted his funds.*> Where no duty rests on the pur- 
chaser under the terms of the contract until per- 
formance by the vendor of his promise to furnish 
an abstract, default by the vendor at this point is 

round for rescission by the purchaser notwithstand- 
ing his own inability to perform.® Under a statute 
providing that a purchaser disturbed in his posses- 
sion or having just reason to fear that he may be 
disturbed in possession may suspend his payments 
until the seller restores him to possession or causes 
the disturbanee to cease,’ it is held that a purchaser 
in possession who refuses to make his payments 
where there is no actual disturbance of possession 
and no outstanding title in another than his vendor 


Towa.—Shupe v. Thede, 218 N.W. 3. Lombardi v. 


611, 205 Iowa 1019; Mintle v. Sylves- 


ter, 211 N.W. 367, 202 Iowa 1128; 
Keifer v. Dreier, 205 N.W. 472, 200 4. 
Iowa 798. 195 N.W. 172, 110 Neb. 800. 


Ky.—Ogden y. Walker’s Heirs, 6 Ee 


VENDOR AND PURCHASER 


455, 71 Cal.App. 272; Lightner v. Kar- 
natz, 241 N.W. 841, 258 Mich. 74. 


Durland Trust Co. v. Augustyn, 


Calvert v. Joseph, 257 P. 680, 32 
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is not in a position to rescind merely because his 
possession is threatened by creditors of the ven- 
dor.® 


[§ 465] (2) Performance or Tender of Perform- 
ance by Purchaser and Demand for Performance by 
Vendor—(a) General Rule. The general rule is that, 
in order to enable the purchaser to rescind for a 
breach of the contract by the vendor, he must have 
performed or tendered performance of precedent 
covenants on his part, and tendered performance of 
concurrent covenants,® and demanded performance 
by the vendor,}® and where he has an option to ac- 
cept abatement in the purchase price or rescind, he 
must affirmatively decline abatement in price and 
insist on a satisfactory title under the terms of 
his contract.1! A substantial tender of performance 
by the purchaser, unobjected to by the vendor at 
the time it is made, is sufficient,'? especially where 
a statute stipulates in express terms that objections 
to a purchaser’s tender of performance, not made 
by the vendor at the time the tender is made, cannot 
be made in an action against the vendor.1* But the 
tender to be good must be made in good faith with- 
ont reservations or conditions not justified by the 
terms of the contract;!+ and a demand for a deed, 
if made on the vendor’s agent, must be shown to have 


235 P.| App.) 146 S.W. 1004. 


Wash.—wWilson v. Fay, 204 P. 800, 
119 Wash. 88. 

[a] Selection and survey of land 
by purchaser.—Where a title bond 
binds the obligor to convey a certain 
quantity of land in one, two, or three 
surveys, as the obligee may choose, 


Sinanides, 


Dana 420; Hart v. Bleight, 3 T.B.Mon.| N.m,. 384 
273 4 
2 6. McChesney v. O k, 194 N.W. 
aidiceSpeed v. Bailey, 189 A. 534, 153 | 882, 156 Minn. Deen rie 
ODD: 


Mo.—Sandusky v. Waller, (App.) 
272 S.W. 1045. 

N.Y.—Ellis v. Hoskins, 14 Johns. 
363. 
Pa.—Piper v. Sloneker, 2 Grant 118. 


Tex.—Hall v. Shirk, (Civ.App.) 35 
S.W.(2d) 191; Hausler v. Harding- 
Gill Co., (Civ.-App.) 6 S.W.(2d) 445 
[rev on this point (Commn.App.) 15 
S.W.(2d) 548]; Williamson v. Davey, 
114 S.W. 195, 52 Tex.Civ.App. 353. 


Wash.—Hyde v. Heller, 39 P. 249, 
10 Wash. 586. ; 


[a] Default on interest.—Under 
an agreement providing for a deed 
after payment of the purchase price, 
the purchaser cannot rescind for de- 
fects in the vendor’s title, where, aft- 
er allowing the purchaser all credits 
to which he is entitled, he is still in 
default in payment of interest at the 
time the vendor brings suit to fore- 
close the contract. Ward v. James, 
164 P. 370, 84 Or. 375. 


[b] Failure to record assignment. 
—The failure of the assignee of a 
contract for the purchase of land to 
record the assignment does not af- 
fect his right to rescind the contract. 
Mauk v. Lee, 119 P. 185, 66 Wash, 184. 


98. Garbes v. Roberts, 73 N.W. 995, 
98 Wis. 173. 


99. Aikman v. Sanborn, 52 P. 
{aff 55 P. 1099, 122 Cal. xviii]. 


1. Lombardi v. Sinanides, 235 P. 
455, 71 Cal.App. 272; Norton v. Rosen- 
kranz, 216 P. 380, 62 Cal.App. 226; 
Voorhees v. Baier, 191 N.W. 125, 194 
Iowa 1320; Hall v. Shirk, (Tex.Civ. 
App.) 35 S.W.(2d) 191. 

2. Michaels v. Barron, 154 N.W. 
254, 31 N.D. 436; Kuehl v. Scott, 119 
P. 742, 66 Wash. 318. 


[66 C. J.—52] 
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7. See statutory provisions. 

6: Kuhn’ v. Breard; 92° So. 525 
La. 546. 

9. Cal.—Peschong v. Madden, 281 
P. 1068, 101 Cal.App. 632; Cohn v. 
Valentine, 263 P. 846, 88 Cal.App. 430; 
Rosenthal v. Silveira, 184 P. 58, 42 
Cal.App. 637. 

Idaho.—Barney v. Curtis, 218 P. 190, 
37 Idaho 742. 
fee ant er v. Shirley, 7 Blackf. 

Iowa.—Primm vy. Wise & Stern, 102 
N.W. 427, 126 Iowa 528. 

Ky.—Ogden y. Walker’s Heirs, 6 
Dana 420. 


La.—Sewell v. Willcox, 5 Rob. 83. 


Mich.—Hathaway v. Hudson, 239 N. 
W. 859, 256 Mich. 694. 


Minn.—Gregory v. Christian, 44 N. 
W. 202, 42 Minn. 304, 18 Am.S.R. 507. 


Miss.—Ayres v. Mitchell, 11 Miss. 


151 


683; Mitchell v. Sherman, Freem. 120. 
Neb.—Sponsler v. Max, 203 N.W. 
566, 113 Neb. 477; Olson v. Wood- 


house, 199 N.W. 815, 112 Neb. 527. 


N.J.—Mendel v. Berwyn Estates, 
149 A. 894 [aff 149 A. 893, 106 N.J.Eq. 
275]; Eckhause v. Berwyn Estates, 
146 A. 65, 104 N.J.Eq. 416 [aff 148 A. 
917, 106 N.J.Eq. 276, reopening den 
151 A. 371, 106 N.J.Eq. 485]. 

N.D.—Arnett v. Smith, 
1037, 11 N.D. 55. 

Ohio.—Hunter vy. Goudy, 1 Ohio 449. 


Or-—Thriftiv. Laird. 23:7, P6689), 
115 Or. 489; Ward v. James, 164 P. 
370, 84 Or. 375; Lombard v. Kies, 154 
Pans oes (9 kOr i3.bo. 

Pa.—Piper v. Sloneker, 2 Grant 113; 
Eberz v. Heisler, 12 Pa.Super. 388. 


Tex.—Whitaker v. Willis, (Civ. 


88 N.W. 


the former is not bound to convey un- 
til the latter has made his selection, 
and had the land surveyed. And there 
being a latent ambiguity in the de- 
scription of the land sold, which can 
only be cleared up by an actual sur- 
vey, it is error to decree a rescission 
of the contract until a survey has 
been made, so as to enable the court 
to decide whether the obligor can 
comply with his contract or not. Pur- 


cell v. McCleary, 10 Gratt. (51 Va.) 
246. 

10. Iowa.—Walters v. Miller, 10 
Iowa 427. 


La.—Martin vy. Gallagher, 2 La.A. 
(Orleans) 215. 


Miss.—Hill v. Samuel, 31 Miss. 307. 


Ohio.—Hunter v. Goudy, 1 Ohio 
449. 


Wash.—Colcord v. Leddy, 31 P. 320, 
4 Wash. 791; Isaacs v. Holland, 29 P. 
976, 4 Wash. 54. 


11. Mortimer Co. v. Fridstein, 133 
So. 566, 101 Fla. 33. 


12. See cases infra this note. 


{a] Tender held substantial.—(1) 
Land and notes instead of cash. 
Strickland v. Ayers, (Va.) 165 S.E. 
387. (2) Draft instead of cash pay- 
ment. Primm v. Wise & Stern, 102 N. 
W. 427, 126 Iowa 528. 


13. Latimer v. Capay Valley Land 
Come 0) PF 8250137 Cale 286: 


14. See cases infra this note. 


[a] ender subject to attorney’s 
opinion.—A tender of performance by 
the purchaser is not good where he is 
doubtful of the vendor’s title, and 
has no intention of paying over the 
money until he can get an opinion 
from his attorney upon the validity 
of the conveyance. Hyde vy. Heller, 39 
P. 249, 10 Wash. 586. 


[b] Tender subject to vendor’s ad- 
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been made on an agent with authority to convey.!® 
Where the agreement makes no provision as to place 
of payment, and the vendor lives at a distance, the 
tender of performance may be by notice sent to the 
vendor,!® and under such circumstances notice must 
be sent to put the vendor in default.+? 


A purchaser may rescind for fraud of the vendor 
without payment or tender of the purchase money,*® 
and even after default on payments due on the con- 


tract.+® 


[§ 466] (b) Exceptions to Rule. A well estab- 
lished exception to the rule stated in the preceding 
section as to rescission for a breach of the contract 
by the vendor is that, if the vendor is unable or 
refuses to perform at the time agreed on, the pur- 


ditional assurances of title-—Where 
the purchaser is unwilling to perform 
a contract to purchase real property, 
unless the vendor shall obtain an ad- 
ditional deed to the land and an addi- 
tional release of a mortgage lien, both 
of which the purchaser demands, and 
as a matter of fact the vendor’s title 
is good without any additional deed, 
and the purchaser is entitled merely 
to a release of the mortgage, the pur- 
chaser is not entitled to rescind the 
contract as long as he insists on the 
additional deed. Weinheimer v. Ross, 
99 N.E. 145, 205 N.Y. 518 [rearg den 
99 N.E.-1119, 206 N:Y. 682]. 


15. Williams v. Wilson, 3 B.C. 613. 
16. Simson v. Young, 10 Alta.L. 
310; Krom y. Kaiser, 8 Alta.L. 287. 


“17. Simson v. Young, 10 Alta.L. 
310. 

18. Smith v. Robertson, 23 Ala. 
Asis 
2 - 

19. Eade v. Reich, 7 P.(2d) 1043, 
120 Cal.App. 32; De Bairos v. Barlin, 
190° P; 188; 192, 46 ‘Cal.:App. 665; 


Downs v. Smith, 13 P.(2d) 440, 169 
Wash. 208. 

“Payment by the vendee, after dis- 
covery of the fraud or mistake, might 
tend to show a waiver thereof, and 
thus defeat an attempted rescission, 
but a refusal to pay would be entirely 
consistent with the right of the ven- 
dee to rescind for such cause.” De 
Bairos v. Barlin, supra. 


20. Ala.—Hawkins v. Merritt, 19 
So. 589, 109 Ala. 261. 


Cal.—National Pacifie Oil Co. v. 
Watson,.193 P...138, 184 Cal. 216; 
Burks v. Davies, 24 P. 613, 85 Cal. 110, 
20 Am.S.R. 213; McGowan y. Burg 
Bros., 210 P. 545, 59 Cal.App. 219. 


Colo.—Heaton vy. Nelson, 194 P. 614, 
69 Colo. 320. 


Conn.—Stavnezer v. Cooley, 161 A. 
863, 115 Conn. 452. 


Idaho.—Sorensen v. Larue, 252 P. 
494, 497, 43 Idaho 292 [cit Cyc]; 
Richards v. Jarvis, 238 P. 887, 41 
Idaho 237. 


Il]l.—Runkle v. Johnson, 30 Ill. 328, 
83 Am.D. 191. 


Iowa.—Primm v. Wise & Stern, 102 
N.W. 427, 126 Iowa 528; Wilhelm vy. 
Fimple, 31 Iowa 131, 7 Am.R. 117. 


Ky.—Burchet v. Faulkner, 1 Dana 
99. 

Mass.—Burke v. Schreiber, 66 N.E. 
411, 183 Mass. 35. 


Mich.—Brow v. Gibraltar Land Co., 
229 N.W. 604, 249 Mich. 662. 


Minn.—Gregory v. Christian, 44 N. 
W. 202, 42 Minn. 304, 18 Am.S.R. 507; 
Goetz v. Walters, 25 N.W. 404, 34 
Minn. 241. 


VENDOR AND PURCHASER 


Mont.—Bozdech vy. Montana Ranch- 
es Co., 216 P. 319, 67 Mont. 366. 


N.J.—Bernstein v. Kohn, 114 A. 543, 
96 N.J.Law 223. 


N.Y.—Morange v. Morris, 34 Barb. 
311 [aff 3 Abb.Dec. 314, 3 Keyes 48, 
32 How.Pr. 178]; Holmes v. Holmes, 
12 ‘Barb. 137% [aft 9) N-Y. "525, 1 -Seld: 
Notes 240]; Ziehen v. Smith, 26 N.Y. 
S. 419, 73 Hun 571 [rev on application 
of rule 42 N.B. 1080, 148 N.Y. 558, 3 
N.Y.Ann.Cas. 21]; Hewison v. Hoff- 
man, 4 N.Y.S. 621, 15 Daly 176. 


Pa.—Myers v. Fidelity—Philadelphia 
Trust Co., 138 A. 834, 290 Pas» 283; 
Kerst v. Ginder, 1 Pittsb. 314. 


S.D.—Anderson v. Security Land 
Co., 224 N.W. 937, 55 S.D. 40. 


Utah.—Pool v. Motter, 185 P. 714, 55 
Utah 288. 


Va.—Sachs vy. Owings, 92 S.E. 997, 
121 Va. 162. 


Wash.—Sutthoff v. Maruca, 106 P. 
632, 57 Wash. 102; Cash v. Meisen- 
heimer, 102 P. 429, 53 Wash. 576. 


Ont.—Aalto v. Blake, [1925] 2 Dom. 
TR 20s 


“The tender may also be dispensed 
with, by acts without words. The 
omission of the vendor to attend at 
the time and place appointed for the 
consummation of the contract; his 
alienation of the estate to some other 
person; his suffering a judgment to 
be taken against himself for an 
amount greater than the value of the 
property, and his omission to have it 
released or satisfied of record; his 
inability or neglect to discharge the 
estate from any other cloud or in- 
cumbrance; could not be regarded in 
any other light than an absolute waiv- 
er; because the production and offer 
of the money, in the face of any of 
these facts, would be an act utterly 
nugatory, and which must be unat- 
tended with any useful result. Un- 
less the law, in regard to contracts 
for the sale of real property, has come 
to be a repetition of useless and un- 
meaning ceremonies, a contracting 
party who suffers the subject of the 
contract to be charged with  in- 
cumbrances of his own creation, or 
to remain charged with those created 
by others, in breach of his covenant 
to assure a good title, as fully and 
effectually waives and relieves the 
covenantee from the actual production 
and offer of the purchase money, as 
he could do by the use of express 
words, or by any other'means within 
his power. When he has no title, or 
his title is defective, at the time when 
the conveyance is to be made, any 
condition precedent, such as tender- 
ing, paying, or securing the purchase 
money, need not be fulfilled.” Holmes 
v. Holmes, 12 Barb. 1387, 146 [aff 


seu a 
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chaser need not tender performance?® or demand 
performance by the vendor.*1 
stances he is not bound to pay? or tender payment 
of unpaid purchase money,?* or give security for the 
unpaid purchase money,?* or tender a deed to the 
vendor for execution.?° 
tender performance where the vendor, by his con- 
duct, has waived his right to require it.?® 
ception has been held not to apply where the contract 
is construed to distinguish between defects that im- 
pair the soundness of the fee simple title, and mere 
encumbrances, and to require tender of payment by 
the purchaser as a condition precedent to rescission 
on the latter ground.?* 


[§ 467] (38) Placing Vendor in Statu Quo*s— 


Under these cireum- 


29 


Nor need the purchaser 


The ex- 
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21. -Aurand vy. Perry Town Lot & 
Improvement Co., 159 N.W. 779, 178 
Iowa 262. 

22. Holmes vy. Holmes, 12 Barb. 
137 [aff 9 N.Y. 525, 1 Seld.Notes 240]; 
Glenn v. Rossler, 34 N.Y.S. 608, 88 


Hun ‘74° [aff 50 NE. 785, 156> Nex: 
161]. 
23. Ala—Hawkins v. Merritt, 19 


So. 589, 109 Ala. 261. 

Ill.— Runkle v. Johnson, 30 Ill. 328, 
83 Am.D. 191. 

Iowa.—Webb v. Hancher, 102 N.W. 
1127, 127 Iowa 269; Wilhelm vy. Fim- 
ple, 31 Iowa 131, 7 Am.R. 117. 

N.Y.—Holmes v. Holmes, 12 Barb. 
137 [aff 9 N.Y. 525, 1 Seld.Notes 240]. 


oh Se as v. Heisler, 12 Pa.Super. 
8. 

24. Holmes vy. Holmes, 12 Barb: 
137 [aff 9 N.Y. 525, 1 Seld.Notes 240]; 
Saunders v. Erickson, 189 N.W. 116, 
45 S.D. 500. 


25. Bedell’s Adm’r v. Smith, 37 
arise 619; Johnson vy. Collins, 17 Ala. 
oid, 

26. See cases infra this note. 

[a] By refusing to deal with pur- 


chaser’s counsel, where he gave no- 
tice of rescission and demanded re- 
turn of money, the vendor waived 
tender of a written release before suit 
to rescind. Lackovie v. Campbell, 195 
N.W. 798, 225 Minn. 1 


b] By breaching contract.— 
Where a contract for the sale of land, 
which required the payment of one 
installment on delivery of the con- 
tract, and another June 1, 1909, pro- 
vided that after June 1, 1909, the pur- 
chaser, if dissatisfied, should be enti- 
tled to a return of all payments made, 
the making of the second payment 
was not a condition precedent to the 
return of the first, where the seller 
breached the contract in other mat- 
ters. Obrecht vy. Nielson Land & Wa- 
ter Co., 140 P. 117, 44 Utah 270. 


27. See case infra this note. 


[a] Mortgages and tax bills.— 
Where the covenants of a vendor to 
convey good title and of the purchaser 
to pay the price are dependent, neither 
may rescind the contract without first 
tendering performance, unless tender 
be waived, and hence in such a case a 
purchaser is not entitled to rescind 
without first tendering performance, 
although the vendor has not satisfied 
certain mortgages and tax bills. 
Snyder v. Betker, 140 S.W. 323, 159 
Mo.App. 325. 


28. Necessity for rescission in toto 
see supra § 298. 

Placing purchaser in statu quo see 
supra §§ 346-355. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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’N.H. 232; 


§§ 467] 


(a) In General. The general rule is well settled that 
to entitle the purchaser to rescind he must place 
the vendor in statu quo, or offer to do so,2® and in 
some jurisdictions this is so under the statute as 
well as under the general rule of law,®° the obliga- 
tion of the purchaser under a statute, however, 
A substantial compli- 


being limited by its terms.?4 


Restoration of status quo in con- 
tracts generally see Contracts § 678. 


29. U.S.—Grymes v. Sanders, 93 
US boee3. abd 7985 Mathers av. 
Barnes, Keighley & Greer, 146 F. 1000. 

Ala.—Allgood: v. Piedmont Bank, 
22650; 30, lo Alar 418°" Duncan Vv; 
Jeter, 5 Ala. 604, 39 Am.D. 342. 


Ark.—Seaborn v. Sutherland, 17 
Ark. 603; Hynson vy. Dunn, 5 Ark. 395, 
41 Am.D. 100. 

Cal.—Lepper v. Ratterree, 276 P. 
1037, 98 Cal.App. 245. 

Fla.—Hirschman vy. Hodges, etc., 


Co., 51 So. 550, 59 Fla. 517. 


Ga.—Hamlin v. Johns, 144 S.E. 659, 
166 Ga. 880; Manget v. Cunningham, 
142 S.B. 543, 166 Ga. 71; Cohron v. 
Woodland Hills Co., 139 S.E. 56, 164 
Ga. 581. 


Ill.—Bedinger v. May, 153 N.E. 822, 
323 Ill. 187; Whitlock v. Denlinger, 
SIT 96: 


fe ea Pesos v. Cookerly, 33 Ind. 

Iowa.—Kunde v. O'Brian, 243 N.W. 
594, 214 Iowa 921; Finch v. Gates, 
229 N.W. 832, 210 Iowa 859; Iowa 
Falls State Bank v. Brown, 119 N.W. 
81, 142 Iowa 190, 184 Am.S.R. 412. 


Kan.—Bell v. Keepers, 17 P. 785, 
39 Kan. 105; Neal v. Reynolds, 16 mee 
785, 388 Kan. 432. 

Ky.—Holmes v. Holmes, 53 S.W. 29, 
107 ey, 163, 2J) Key. L831, 92) Am. SUR: 
3842; Wilgus v. Hughes, 2 A.K.Marsh. 
328: Harris & Martin v. Neeley, 10 
Ky.Op.- 627. 

Me.—Frye Pulpwood Co. v. Ray, 95 
A. 1039, 114 Me. 272; Getchell ‘v. 
Kirkby, 92. A. 1007, 113 Me. 91. 

Mich.—Sturgis Nat. Bank v. Levan- 
seler, 73 N.W. 399, 115 Mich. 372. 


Minn.—Lackovie v. Campbell, 195 
INEVWViEH1 98, ce20. Minn. “2s [Cariton vv, 
Hulett, 51 N.W. 10538, 49 Minn. 308. 


Mo.—Gash v. Mansfield, (App.) 28 
S.W.(2d) 127. 


Mont.—Friedrichsen v. Cobb, 275 P. 
267, 84 Mont. 238. 


Neb.—Perry v. Meyer, 193 N.W. 717, 
110 Neb. 347; Stewart v. Tate, 170 N. 
W. 355, 103 Neb. 28. 


Nev.—Phenix v. Bijelich, 95 P. 351, 
30 Nev. 257. 

N.H.—Sipola v. Winship, 66 A. 962, 
74 N.H. 240; Manahan y. Noyes, 52 
Concord Bank v. Gregg, 14 
N. HH. 331. 

N.Y.—Guilfoyle v. Pierce, 109 N.Y. 


S. 924, 125 App.Div. 504 [aff 89 N.E. 
1101, 196 N.Y. 499]; McNally v. Fitz- 


simons, 75 N.Y.S. 331, 70 App.Div. 
ull 
N.C.—May v.,Loomis, 52, S.E. 728, 


140 N.G...350;. Stanton .v. Hughes, 1 
S.E. 8524 97.N.C. 318. 

Ohio.—Lewis v. White, 16 Ohio St. 
444; Brown v. Witter, 10 Ohio 142. 

Okl.—Groves v. Stouder, 161 P. 239, 
58 Okl. 744. 

Or.—Milton v. Hare, 280 P. 511, 
130 Or. 590; Wurfel v. Bockler, 210 
P. -21:3,72106n Or; 457.9} --Ehornbeck>» v- 
Smith, 168 P. 633, 87 Or. 78; Vaughn 
vy. Smith, 55 P. 99, 34 Or. 54. 


Pa.—Morrow v. Rees, 69 Pa. 368; 
Piper v. Sloneker, 2 Grant 113; Young 


VENDOR AND PURCHASER 


v. U. S. Housing Corporation, 86 Pa. 
Super. 341; Lightcap v. Nicola, 34 Pa. 
pea 189; Ford v. Rice, 12 Pa.Dist. 


S.D.—Ginger v. Smith, 196 N.W. 


298, 47 S.D. 106. 

Tex.—Swanson v. Brawner, (Civ. 
App.) 155 S.W. 1191; Corbett v. Mc- 
PUpe On, 131 S.W. 422, 62 Tex.Civ.App. 

W.Va.—Worthington Vv. Collins’ 
Adm’r, 19 S.E. 527, 39 W.Va. 406. 


Ont.—Morrison y. Connor, 16 Ont. 
W.N. 166. 

[a] Unwillingness of joint pur- 
chaser to rescind and reconvey his 
interest bars rescission by other pur- 
chasers even where sufficient grounds 
for rescission exist. O’Connor Vv. 
Sturgeon Lake, 7 Sask.L. 60. 

[b] Where property is held by 
third party in escrow, and the pur- 
chaser has received nothing, there is 
nothing that he can tender or return 
as a condition of rescission, and the 
status quo is achieved by decree of 
court ordering the third party to re- 
turn the property to the _ vendor. 
Fahey v. Pease, (Mass.) 185 N.EB. 491. 


30. Couch v. Crane, 82 S.E. 459, 
142 Ga. 22; Edwards v. Mari, 237 P. 
209, 73 Mont. 339; Hicks v. Rupp, 140 
P. 97, 49 Mont. 40. 


31. See cases infra this note. 


[a] Returning everything received 
“under the contract.”—(1) Under a 
statute providing that a party can 
rescind only on restoring to the other 
party everything of value which he 
has received ‘under the contract,” one 
who contracted to purchase land need 
not, as a condition precedent to rescis- 
sion, pay the vendor for the abstract 
of title, which was lost during an 
earthquake, nor need he offer to pay 
the commissions which the vendor ex- 
pended in securing a purchaser, where 
neither the abstract nor payment of 
agents’ commissions constituted any 
part of the consideration of the con- 
tract.” Conlin’ vii Osborn) 120" P1755, 
161 Cal. 659. (2) Under such statute, 
the purchaser under an executory con- 
tract for sale of land on which he has 
made payments need not, before suing 
to rescind, surrender or offer to sur- 
render the contract. Norton v. Rosen- 
kranz, 216 P. 380, 62 Cal.App. 226. 


32. U.S.—Mather v. Barnes, Keigh- 
ley & Greer, 146 F. 1000; Alger v. 
Anderson, 78 F. 729. 


Me.—F rye Pulpwood Co, v. Ray, 95 
A. 1039, 114 Me. 272. 


N.H.—Concord Bank v. Gregg, 14 
INTER 389%. 5338. 

N.Y.—Finek v. Canadaway Fertiliz- 
er Co., 136 N.Y.S. 914, 152 App.Div. 
391 [mod on other grounds 102 N.E. 
1102, 208 N.Y. 607]. 


Man.—Plainview Farming Co., 
vy. Transcontinental Townsite 
Ltd., 25 Man. 677. 


“The general principle relative to 
such cases has been said to be, that 
the parties must be put in the same 
situation in which they stood at the 
time the contract was entered into. 

z But this must be understood 
to be with reference to the subject 
matter. If it were true in a strict 
literal sense, no contract could be 
rescinded after there had been a 


Ltd. 
Co., 
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ance with the requirement, however, is all that is 
necessary,*” especially where a literal compliance 
has been rendered impossible by circumstances for 
which the purchaser is not responsible,*? or for which 
the vendor is responsible.®* 
restoration has been caused by the vendor’s 


If the impossibility of 
acts®® 


change of possession, because the par- 
ties could not be put in the same situ- 
ation in which they were before the 
contract. The vendor, by the con- 
tract, would have lost the possession 
of the thing which formed the subject 
matter, and, perhaps, been thereby de- 
prived of some use of it; and the ven- 
dee having the possession would in 
most cases have had some advantage 
from that possession, although per- 
haps nothing from which, upon the 


whole, he had derived any pecuniary 
profit. It is sufficient that the prop- 
erty is returned to the vendor in a 


reasonable time, and that he is placed 
substantially in statu quo.” Concord 
Bank v. Gregg, supra. 


[a] Use and occupation satisfied 
by possession of purchase money.— 
Where a purchaser rescinds a contract 
for the sale of lands for defect of 
title, and sues to recover payments 
made, the rule that the vendor must 
be placed in statu quo is satisfied, as 
to rent which might probably have 
aecrued to the vendor while the prem- 
ises were in the possession of the 
purchaser, by the vendor’s possession 
of plaintiff's purchase money. Daly v. 
Bernstein, 28 P. 764, 6 N.M. 380. 

33. See case infra this note. 

[a] Building destroyed by fire.— 
The buyer’s payment into court of the 
insurance money collected on destruc- 
tion of the creamery, together with 
money received from a sale of a 
part of the property, is a sufficient 
tender to entitle him to a rescission. 
Baker v. Becker, 141 N.W. 304, 153 
Wis. 369. 

34. Hirschman vy. Healy, 202 N.W. 
734, 735, 162 Minn. 328. 

“In Masson v. Bovet, 1 Den. (N-Y.) 
69, 74, 43 Am.D. 651, a case often cit- 
ed with approval, the court speaking 
of restoration says: ‘This is not 
exacted on account of any feeling of 
partiality or regard for the fraudu- 
lent party. The law cares very little 
what his loss may be, and exacts noth- 
ing for his sake. If, therefore, he 
has so entangied himself in . . 
his own knavish plot, that the party 
defrauded cannot unloose him, the 
fault is his own; and the law only re- 
quires the injured party to restore 
what he has received, and, as far as 
he can, undo what had been done in 
the execution of the contract. This is 
all that the party defrauded can do, 
and all that honesty and fair dealing 
require of him. If these fail to ex- 
tricate the wrongdoer from the posi- 
tion he has assumed in the execution 
of the contract, it is in no sense the 
fault of his intended victim, and upon 
the principles of eternal justice, what- 
ever consequences may follow oy is 
rest on the head of the offender 
alone.’’’ Hirschman v. Healy, supra. 


35. Weghorst v. Clark, 180 P. 742, 
66 Colo. 535; Hammond vy. Pennock, 
61 N.Y. 145; Liland v. Tweto, 125 N. 
W. 1032, 19 N.D. 551; Donoho v. Hunt- 
er, (Tex.Civ.App.) 242 S.W. 282 [aff 
(Commn.App.) 276 S.W. 174 (rev on 
another point (Commn.App.) 287 S. 
W. 47)). 

fa] Purchaser buying in outstand- 
ing lease.—Where, after the contract 
is made, the purchaser buys in an 
outstanding lease and takes posses- 
sion, relying on the fulfillment of the 
contract at a future time, his inabil- 
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or defaults,*® the purchaser’s 


completely restored.*® 
his own acts, 


right to rescind will 
not be defeated thereby. It is sufficient that the pur- 
chaser return to the vendor what he has received,** 
regardless of a depreciation in its market value.*® 
It is not necessary that the status quo as between 
the vendors themselves, where there are several, be 
If the purchaser 
disabled himself from restoring the 
vendor to his original situation, he is not entitled to 
a rescission,*® unless the purchaser’s acts were in- 
duced by the fraud of the vendor,*! or unless it is 
possible to bring about substantial justice by ad- 
justing the equities between the parties.*? 
the changes making complete restoration impossible 
were made under the contract, in compliance with 
its terms and in good faith with the consent of both 
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has, by 


Where | session+® 


parties before either had knowledge of facts on 


ity to place the vendor in statu quo 
because of his possession under ‘the 
lease furnishes no obstacle to rescis- 
sion of the contract for good cause. 
Lewis v. White, 16 Ohio St. 444. 


36. See cases infra this note. 


[a] Vendor’s mortgage defaults,— 
Purchasers are entitled to rescission 
for fraud although permitting fore- 
closure where foreclosure did not take 
place until the purchasers had aban- 
doned the property and sued for 
rescission, repudiating their liability 
to make further payments on the 
mortgage note which they had as- 
sumed. Burnett v. Boyer, (Tex.Civ. 
App.) 285 S.W. 670. 

[b] Wendor’s failure to pay inter- 
est.—Where plaintiff was induced to 
purchase a tract of state school land 
by fraud, and such land was not for- 
feited to the state for failure to pay 
interest until after institution of 
plaintiff’s suit for rescission wherein 
a reconveyance was tendered defend- 
ants, forfeiture by state was no de- 
fense to an action, it being the ven- 
dor’s duty to pay interest, after no- 
tice of rescission. Barbian v. Grant, 
(Tex.Civ.App.) 190 S.W. 789. 

Impossibility of literal restoration 
caused by vendor’s acts see cases 
supra note 35. 

37. Dickerson v. Morse, 212 N.W. 
933, 203 Iowa 480. 

38. Dickerson v. 

39. Bunting v. Creglow, 
Wiig £0. IN. 93. 

40. I1l.—Bell v. Anderson, 
E. 87, 292, Ill. 605. 

Mo.—Lockwood v. Hannibal, 
R. Co., 65 Mo. 233. 

N.H.—Sipola v. Winship, 66 A. 962, 
74 N.H. 240. 

N.Y.—Grigsby v. Hubbard, 216 N.Y. 
S. 716, 217 App.Div.. 337. 

Tex.—Corbett v. McGregor, 
W. 422, 62 Tex.Civ.App. 354. 


B.C.—Jackson vy. Irwin, 
18 B.C. 225. 


N.S.—Eaton v. Dunn, 
604, 11 East.L.R. 52. 


Ont.—Milk Farm Products, ete., Co. 
v. Buist, 35 Ont.L. 325, 9 Ont.W.N. 367; 
Masson v. Shaw, 16 Ont.W.N. 343. 


[a] Conveyance by purchaser to 
third person.—A contract for the pur- 
chase of property would not be re- 
scinded because the vendor never fur- 
nished an abstract for part of the 
land, where the contract was indivisi- 
ble, and the purchaser, by a reconvey- 
ance, had placed it beyond his power 
to establish status quo. Pryor v. Oak 
Ridge Development Corporation, 119 


Morse, supra. 
168 N.W. 


127 N. 


etc., 


131 S. 
CLC. eos, 


5 Dom.L.R. 


So. 326, 97 Fla. 1085; Rubinelli v. En- 
voy Bldg. Corporation, 264 Ill.App. 94; 
Richardson v. Short, 202 N.W. 886 
[mod 207 N.W. 610, 201 Iowa 561]; 
Boydell v. Hames, 21 B.C. 171. 

[b] Agreement of purchaser to 
convey to third person.—Equity would 
not decree cancellation of the mort- 
gage ina contract for sale of property 
for the vendor’s fraud, where the 
purchaser could only restore title sub- 
ject to an agreement to convey it to 
another. Goldberg v. Krayeske, 128 
A. 27, 102 Conn. 137: 

[ec] Foreclosure of mortgage, pre- 
venting the purchaser from restoring 
property received, is alone sufficient 
to prevent rescission of the contraet 
for alleged fraud. Zintz v. Golub, 156 
N.E. 908, 260 Mass. 178. 


[d] Land damaged by purchaser.— 
Where the vendee has damaged land 
by removing soil and an orchard, he 
cannot rescind for injury to the prop- 
erty by floods, since he cannot return 
to the vendor what he has received 
under the contract. Wilson v. Beaz- 
léy5 1990 Ps eT25nhs8Ge Cals A371. 


[e] Depreciation suffered by pur- 
chaser.—A purchaser must offer to 
make good depreciation in property 
during his occupation where he, and 
not the vendor, is responsible there- 
for. McMonegal v. Fritsch Loan & 
Trust: Co. 286 BP. Goo, 1 oo w tan, 4710: 


[f] Lien on land of judgment 
against purchaser must be removed 
before the rescission can be had. 
Gehr v. Hagerman, 26 Ill. 438. 


[g] Detericration resulting from 
delay. — A party is not entitled to 
rescission of a contract when rescis- 
sion would be inequitable because of 
great ae Slane in the property to 
be returned by plaintiff, arising from 
fault on his part after discovering 
the fraud and because of his delay in 
instituting a suit for obtaining rescis- 


sion. Sipola v. Winship, 66 A. 962, 74 
INSEE a0. 
41. Wilks v. McGovern-Place Oil 


Co., 207 N.W. 692, 693, 189 Wis. 420. 


[a] Removal of building.—A pur- 
chaser tearing down a building on the 
land is not required to pay the seller 
for the value of the building on rescis- 
sion for misrepresentation as to the 
dimensions of the land, where the 
building was removed in reliance on 
the vendor’s representations. Wilks 
v. McGovern-Place Oil Co., 207 N.W. 
692, 189 Wis. 420. 

42. See cases infra this note. 


“Where it is possible to bring about 
substantial justice by adjusting the 
equities between the parties, the fact 
that the status quo cannot be exactly 
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which rescission is sought, the purchaser may re- 
scind on placing the vendor in statu quo, restoring 
to him moneys received as a result of the changes 
over and above the cost of making them.** 


Where nothing received under contract. The right 
of a purchaser to rescind for breach of the vendor’s 
agreement is not defeated because the purchaser can- 
not restore the status quo where it appears that 
the purchaser received nothing under the contract 
and has nothing to return.*# 


[§ 468] (b) Restoration or Offer To Restore Pos- 
—aa. General Rule. A purchaser who is in 
possession of property under a contract of sale is 
not ordinarily entitled to rescind such contract, with- 
out restoring or offering to restore possession of the 


reproduced will not preclude the 
plaintiff from equitable relief. No 
matter what may be the complica- 
tions or complexities, the powers of a 
court of equity are so broad as to 
adequately meet the exigencies of the 
case and render a decree which will 
justly determine the rights of the re- 
spective parties.” Arthur v. Graham, 
222 P. 371, 373, 64 Cal.App. 608. 

[a] Change of mortgages on differ- 
ent texms. That a trust deed on 
property parted with by the vendor 
under an agreement sought to be re- 
scinded was paid by the vendee, and 
a mortgage executed for a lesser sum 
on different terms and conditions, 
thereby rendering exact reproduction 
of the status quo impossible, will not 
preclude rescission for the vendor’s 
fraud, where it is possible to do sub- 
stantial justice by adjusting the 
equities between the parties. Arthur 
v. Graham, 222 P. 371, 64 Cal.App. 608. 


[b] Resale through vendor as 
agent.—Defendants cannot object to 
rescission for fraud in the sale of 
land, because complainant cannot re- 
store them to their original condition, 
on account of resale by him, through 
them as agents, of part of the land, 
he tendering the money received on 
resale. Voorhees vy. Campbell, 114 N. 
BE. 147, 275 Ill. 292. 

[ec] Although erection of valuable 
buildings on the property by the pur- 
chaser might defeat his right to re- 
scind because of his inability to re- 
store former conditions, the making 
of repairs of a minor nature, for 
which he can be recompensed, does not 
have that effect. Hawthorne v. Oden- 
son, 120 A. 797, 94 N.J.Eq. 588. 


43. McNiven v. Pigott, 33 Ont.L. 
335, 8 Ont.W.N. 107 [rev 33 Ont.L. 78, 
7 Ont.W.N. 593]. 


44. Culley v. Dixon, 201 N.W. 582, 
199 Iowa 136; Voorhees v. Baier, 191 
N.W. 125, 129, 194 Iowa 1320. 


“There was nothing, under the cir- 
cumstances, required on the part of 
the appellees to restore the status 
quo. They had received nothing 
whatever under the contract, neither 
title nor possession. They had noth- 
ing but the outstanding, unrecorded 
executory contract upon which the 
appellant had himself served notice 
of forfeiture. The situation did not 
call for any affirmative act on the 
part of the appellees before the serv- 
ice of their notice of rescission of 
the contract. They had nothing to 
restore before they made rescission.” 
Voorhees y. Baier, supra. 

45. Restoration of consideration in 
brat he generally see Contracts §§ 
9) 


For later cases, developments and changes in the law see Annotations, same title and section number, 


sy 


§§ 468-469] 


land to the vendor,*® or his assignee,*? the statute 
SO requiring in some jurisdictions;*® and, unless ex- 
cused on equitable grounds,*® he must restore pos- 
session of all the land he purchased even though he 
has bought in an adverse claim to part of it.°° Actu- 
al restoration is not necessary provided there is a 
sufficient offer to restore;°! it is enough that the 
purchaser offers to restore what he has received upon 
return of what he has given,®? and there are excep- 
tional cases where, by reason of the circumstances, 
restoration or offer to restore is not essential.®* 


[§ 469] bb. Exceptions.°4 


46. Ala.—Sanders v. King, 95 So. 
19, 206 Ala. 638; Varnon v. Nabors, 
66 So. 598, 189 Ala. 464; Maxwell v. 
Sherman, 55 So. 520, 172 Ala. 626; 
Allgood v. Piedmont Bank, 22 So. 35, 
115 Ala. 418; Ansley v. Piedmont 
Bank, 21 So. 59, 113 Ala. 467, 59 Am. 


S.R. 122; Duncan v. Jeter, 5 Ala. 604, 
39 Am.D. 342; Fitzpatrick v. Feather- 
stone, 3 Ala. 40. 


Ark.—Benjamin v. Hobbs, 31 Ark. 
151; Hynson vy. Dunn, 5 Ark. 395, 41 
Am.D. 100. 


Cal.—Los Molinos Land Co. v. Mac- 
Kay, 165 P. 926, 175 Cal. 305; Owen 
v. Pomona Land, etc., Co., 61 P. 472 
{rev 63 Py 850, 64-P! 253,131 Cali 530); 
Pilly. Den, 535P.. 6422 Calir42; 
Maddock v. Russell, 42 P. 139, 109 Cal. 
417; Gates v. McLean, 11 P. 489, 70 
Cal. 42; Paxson v. Margulis-Stulman 
Co., (App:) 15 P.(2d):191; Dunger v. 
Whitney, 267 P. 933, 92 Cal.App. 216; 
Hyman y. Harbor View Land Co., 188 


P. 828, 46 Cal.App. 98; Russell v. 
fase ae 187 P. 146, 44 Cal.App. 


Colo.—Walker v. MacMillan, 160 P. 
1062, 62 Colo. 136; Gilpin v. Watts, 1 
Colo. 479. 

Ga.—Burgess v. Murphey, 112 S.B. 
165, 28 Ga.App. 514. 

Idaho.—Cowen v. Harrington, 48 P. 
1059, 5 Idaho 329. 


I1].—Fisher v. Burks, 120 N.E. 768, 
285 Ill. 290; Martin v. Chambers, 84 
ah 579; Whitlock v. Denlinger, 59 Ill. 


Ind.—Wiley v. Howard, 15 Ind. 169; 


Calhoun v. Davis, 2 Ind. 532; Brum- 
field v. Palmer, 7 Blackf. 227. 


Iowa.—MecNair v. Sockriter, 201 N. 
W. 102, 199 Iowa 1176; Allen v. 
Adams, 143 N.W. 1092, 162 Iowa 300. 

Ky.—White v. Hardin, 5 Dana 141; 
Grundy’s Heirs vy. Jackson’s Heirs, 1 
TLC tel 

La.—Smith v. Corcoran, 
Daquin vy. Coiron, 3 La. 

Me.—Masters v. Van Wart, 134 A. 
539, 125 Me. 402. 

Mass.—Bartlett v. Drake, 100 Mass. 
174, 97 Am.D. 92, 1 Am.R. 101. 

Mich.—Sloman y. Allen, 233 N.W. 
421, 252 Mich. 578; Sturgis Nat. Bank 
v. Levanseler, 73 N.W. 399, 115 Mich. 
372. 


Tpliaee4as 


Minn.—Ritko v. Grove, 118 N.W. 
629, 102 Minn. 312; Loveridge v. Coles, 
74 N.W. 1109, 72 Minn: 57; Carlton v. 
Hulett, 51 N.W. 1053, 49 Minn. 308. 


Miss.—Hill v. Samuel, 31 Miss. 307. 


Mo.—Woods y. Straup, 63 Mo. 437; 
Smith y. Busby, 15 Mo. 388, 57 Am.D. 
207. 

Mont.—Williams v. Hefner, 297 P. 
492, 89 Mont. 361; Friedrichsen v. 
Cobb, 275 P. 267, 84 Mont. 238. 

Neb.—Pollard v. Larson, 211 N.W. 
998, 115 Neb. 136; Schlake v. Healey, 
187 N.W. 427, 108 Neb. 35. 


There are exceptions 
to the rule as to restoration of possession, founded 
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on equitable considerations,*® as, for instance, where 
the vendor is insolvent and possession is retained as 
the only means of reimbursement for money paid on 
account of the purchase.°® 
no title to convey,°’ or the property is entirely 
worthless for any purpose,®® or the facts are com- 
plicated and a judicial accounting necessary, and the 
purchaser is unable to restore some of the obliga- 
tions received by him,°® or where the purchaser has 
not received,®° or is not shown to have received®+ 
the possession contemplated by the contract, or has 


So if the vendor had 


been evicted by the holder of paramount title,°? no 


Nev.—Phenix vy. 
30 Nev. 257. 


N.H.—Manahan y. 
ee Concord Bank v. 


Bijelich, 95 P. 354, 


Noyes, 52 N.H. 
Gregg, 14 N.H. 


N.M.—Daly y. Bernstein, 28 P. 764, 
6 N.M. 380. 

N.Y.—Kent v. St. Michael’s Church, 
32.N.H. 704, 186 N.Y. 10, 18 L: R.A. 331, 
334, 32 Am.S.R. 693; Schiffer v. Dietz, 
83 N.Y. 3800 [rev 53 How.Pr. 372]: 
Tompkins v. Hyatt, 28 N.Y. 347; Viele 
v.. Troy, ete., R. Co,,-20 N.Y-184 [aff 
21 Barb. 381]; Guilfoyle v. Pierce, 
109 N.Y.S. 924, 125 App.Div. 504 [aff 
89 N.E. 1101, 196 N.Y. 499]; Schroep- 
pel yv. Hopper, 40 Barb. 425; Goelth v. 
White, 35 Barb. 76; Gale v. Nixon, 6 
Cow. 445. 

Ohio.—Brown v. Witter, 10 Ohio 
142; Kent v. McKinney, Tapp. 292; 
Morrison v. Eaton, Tapp. 205. 

Or.—Thrift v. Laird, 237 P. 689, 115 
Or. 489; Scott v. Wallace, 201 P. 542, 
102 Or. 22; Sievers v. Brown, 56 P. 
170, 36 Or. 218; Vaughn y. Smith, 55 
P. 99, 34°Or'd4: 


Pa.—Babcock vy. 
100 Am.D. 654; 
Grant. 113): 
Super. 360; 
Pa.Dist.&Co. 327; 
122 Pa.Con23s. 

S.D.—Coleman v. Valentin, 164 N.W. 
67, 39 S.D. 323. 


Tenn.—Kansas City Land Co. v. 
Hill, 11 S.W. 79%, 87 Tenn. 589, 5 L.R. 
A. 45. 


Tex.—Paul v. Chenault, (Civ.App.) 
44 S.W. 682. 

Utah.—McMonegal v. Fritsch Loan 
& Trust Co., 286 P. 635, 75 Utah 470 
[reh den 289 P. 91, 76 Utah 179]; 
Owens v. Neymeyer, 221 P. 160, 62 
Utah 580. . 


Wis.—Menz v. Beebe, 77 N.W. 913, 
78. N.W. 601, 102 Wis. 342. 


See Zufall v. Peyton, 110 P. 773, 
26 Okl. 808, 29 L.R.A.N.S. 740 (hold- 
ing that a purchaser in possession, in 
order to avail himself of the defense 
that the deed was void in an action 
to recover the purchase price, must 
restore possession to the vendor). 


[a] This rule is based on the 
principle that he who seeks equity 
must do equity, and is applicable in 
every case where compliance there- 
with can be had without injury to the 
rights of the rescinding party, and is 
essential to the protection of the 
other party. California Farm, etc., 
Co. v. Schiappa-Pietra, 91 P. 593, 151 
Cal. 732. 

[b] Retention of possession by 
purchaser held to show that there was 
no real repudiation of the contract but 
merely a repudiation on paper. Neil- 
son v. Morgan, (Alta.) [1925] 3 Dom. 
L.R. 329. 


[c] Possession by purchaser he- 
fore discovery of fraud does not de- 


Case, 61 Pa. 427, 
Piper v. Sloneker, 2 
De Forest v. Finn, 67 Pa. 
Gilbert v. Steinmetz, 10 
Wright v. Wright, 


offer to restore the property is necessary. Where 
the vendor refuses to receive the property back and 


feat rescission, especially where pos- 
session extends to only an immaterial 
portion of the consideration. Arnold 
v. Hosmer, (Iowa) 179 N.W. 92. 


{d] Leasing does not amount to 
such dealing with the property as 
will take away the purchaser’s right 
to rescind upon the ground of fraud, 
where the lease had been cancelled 
and the vendee was in a position to 
restore the land to the vendor prac- 
tically as he received it. Boulter v. 
Stocks, 47 Can.S.C. 440, 10 Dom.L.R. 
316, 49 Can.L.J. 232. 


47. Mills v. Richmond Co., 219 P. 
465, 68 Cal.App. 594. 


48. Smith v. Christe, 201 P. 1011, 
60 Mont. 604. 


49. See infra § 469. 
50. Grundy’s Heirs vy. Jackson’s 
FeiGs euitte Cavill 
51. See infra § 470. 
irre Tudor vy. Raudabaugh, 278 F. 
53. See infra § 469. 
54. Contracts generally see Con- 


pas § 681. 

Foster v. Gressett’s Heirs, 29 
aan "393: California Farm, etc., Co. v. 
Schiappa- Pietra, 191 Ps bossy elolerGals 
732. 


56. Greenlee vy. Gaines, 13 Ala. 198, 
48 Am.D. 49; Elliott v. Boaz, 9 Ala. 
772; Dunean v. Jeter, 5 Ala. 604, 39 


Am.D. 342; Younge v. Harris’ Adm’r, 
2 Ala. 108; Kansas City Land Co. v. 
ee S.W. 797, 87 Tenn. 589, 5 L.R. 


Insolvency of vendor as ground for 
rescission see supra §§ 459, 460. 


57. Phenix v. Bijelich, 95 P. 351, 
130 Nev. 257. 

[a], Necessity of showing para- 
mount outstanding title against ven- 
dor.—A purchaser in possession can- 
not rescind a contract for failure of 
title without showing outstanding ti- 
tle and fraud by the vendor or other 
facts authorizing equitable interfer- 
ence. Maisler v. Etheridge, 146 S.E. 
648, 39 Ga.App. 241. 


58. Babcock v. Case, 61 Pa. 427, 100 
Am.D. 654. 


[a] Worthless title-—Reconveyance 
of an utterly worthless title is not 
necessary to entitle a defrauded pur- 
chaser to rescind and recover back 
purchase money paid. Babcock yv. 
Case, 61 Pa. 427, 100 Am.D. 654. 


Return of worthless article see Con- 
tracts § 681 text and notes 70-72. 


59. California Farm, etc., Co. v. 
Seplebpar Pietra, 91 P. 598, 151 Cals 
32. 


60. Lutz v. Fults, 
155 Minn. 207. 

61. Hayt v. Bentel, 130 P. 482, 164 
Cal. 680 [rev (App.) 126 E, 370]. 

62. Hawkins v. Stoffers, 276 P. 452, 
278 P. 76, 40 Wyo. 226. 
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return the consideration, a formal tender is not nec- 
essary,°® nor is the purchaser obliged to move off the 
land and abandon it,°* especially where he has made 
improvements and holds the land as security for his 
reimbursement;°® but notwithstanding the vendor’s 
refusal to accept rescission, the vendee forfeits his 
right thereto if his continued possession is accom- 
panied by an unequivocal assertion of beneficial own- 
ership in himself inconsistent with the ownership of 
the vendor.°*® 


[§ 470] cc. Sufficiency of Restoration or Offer To 
Restore. Possession must be surrendered to per- 
sons authorized to accept rescission to be sufficient,®7 
and_an offer to restore possession must be made with- 
out conditions®*® or qualifications not justified by the 
contract of purchase.®® An offer to return the prop- 
erty under such conditions as the court might im- 
pose is sufficient without actual return of the prop- 
erty where the vendor is a nonresident with no prop- 
erty in the state other than his interest in the prop- 
erty sold.7° Where the purchaser is in possession 
under an executory contract, and has no title to re- 
convey, an offer to return the contract and the sur- 


63. Aurand v. Perry Town Lot & 
Improvement Co., 159 N.W. 779, 178 
Iowa 262; Gonder v. Phares, 198 P. 
962, 109 Kan. 3225 Cox v. Holkeboer, 
166 N.W. 1004, 200 Mich. 86; Johnson 
v. Burnside, 52 N.W. 1057, 3 S.D. 230. 71. 

G4. Castiglia v. Lucas, 230 N.Y.S: 


116, 182 Mise. 480. 72. Snarski 


65. Sanders v. King, 95 So. 19, 206 

Ala. 688; Bailey v. Jordan, 32 Ala. 

50. 73. See infra § 471. 
66. Everett v. Pickens, 83 So. 33, 74, 


203 Ala. 322. 

67. Young v. U. S. Housing Corpo- 
i ae of Pennsylvania, 86 Pa.Super. 
341. 


[a] Surrender to persons on whom 77 
descent cast.—To enable the purchas- . 
er to rescind after vendor’s death, he 
must generally surrender or offer to 


76. 


Klein & Co., 
410; 
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es, and upon such offer to return the 
property, appellants were not preclud- 
ed from rescission, for’ a failure to 
actually return the property.” 
sen v. Larue, supra. 

Cox v. Holkeboer, 
1004, 200 Mich. 86. 


v. Washington State 
Se aeD Co., 101 P. 839, 53 Wash. 


Gregory v. Keenan, 256 F. 949. 
75. Gregory v. Keenan, supra. 
Sufficiency of offer to restore 
by purchaser in possession without 
title see supra § 470. 
Cal.—Switzler v. 
271 P. 367, 94 Cal.App. 
Melicharek v. Colkins, 


[§§ 469-471 


render of possession is a sufficient offer to restore.”? 


A fortiori, an offer to restore is sufficiently evidenced 
by an offer by the purchaser to make a quitclaim deed 
back to the vendor prior to the suit and the filing of 
such deed in the suit;72 but where title has passed 
to the purchaser, there must be a reconveyanee, ‘* 
although mere reconveyance, or offer of a deed, with- 
out delivery of possession, is not sufficient, 14 es- 
pecially where the purchaser has placed it beyond 
his power to restore the status quo.‘® 


[§ 471] (c) Reconveyance or Offer To Recon- 
vey’*—aa. In General. Ordinarily where title has 
vested in the purchaser, a reconveyance of the prop- 
erty or offer to reconvey is necessary;*7 and, when 
time within which changes might have taken place 
has elapsed, the purchaser must also show that the 
reconveyance offered will place the vendor in statu 
quo.78 But a tender of reconyeyance is not neces- 
sary where the purchaser has never acquired legal 
title’™® or where the right acquired by the purchaser 
under his deed is absolutely worthless,*° or where 
the vendor has already acquired title to the land 
in some other way,** or where it is shown that the 


reconveyance, would the want of such 
a reconveyance having been tendered 
outweigh a plaintiff's equity to have 


Soren- | his money back, who had been egregi- 
ously defrauded? If it would not, a 
166 N.w.| reconveyance would not be required. 


It is only required in order to pre- 
vent the party holding the thing paid 
for, and recovering the price, also, 
that a return is essential in equity. 
If the thing be worth nothing, of what 
consequence is a reconveyance or re- 
turn of it?” Babcock v. Case, supra. 


[a] Conveyance to purchaser void. 
—(1) Where the deed is fraudulent 
and void the judgment should not di- 
rect a reconveyance. Upton v. Archer, 
41 Cal. 85, 10 Am.R. 266. (2) Where 
title was void because the property 
p. | Sold was city property and sold under 

*!an invalid ordinance a reconveyance 


Robert A. 
183 


surrender the land to those on whom 
the descent is cast, and not to the 
administrator of vendor; but where 
the descent is cast on minors without 
guardians, or if their residence be un- 
known so that notice by-mail is im- 
possible, purchaser should retain pos- 
session and protect the estate until 
he can make an application to a court 
of equity for a receiver to take charge 
of the property for the heirs. Cornell 
v. McClain’s Adm’r, 3 Ohio Dec. (Re- 
print) 187, 4 Wkly.L.Gaz. 352. 


68. Allen v. Adams, 143 N.W. 1092, 
162 Iowa 300. 


[a] Excessive demand for reim- 
bursement.—Where the vendee enter- 
ed into possession and worked on the 
land, his tender of possession, cou- 
pled with a demand for the payment 
of a greater amount than the work 
was worth, even though he was en- 
titled to demand compensation for la- 
bor and expense incurred in pursuance 
of the contract, is not such a tender 
as will warrant rescission. Allen y. 
Adams, 143 N.W. 1092, 162 Iowa 300. 


69. Getchell v. Kirkby, 92 A. 1007, 
113" Me; 92. 


70. Sorensen y. Larue, 252 P. 494, 
498, 48 Idaho 292. 


“The court was amply able to pro- 
tect the interests of the parties, and 
impose such terms for the return of 
the property as would be just and 
proper, and the complaint asking for 
rescission with such tender of return 
was sufficient under the circumstanc- 


457, 42 Cal.App. 148. 

Ill.— Deal v. Dodge, 26 Ill. 458. 

Iowa.—Stevenson v. Polk, 32 N.W. 
340, 71 Iowa 278. 
ae are oe eS v. Henry, 131 Mass. 
oo. 

Ohio.—Yeoman y. Lasley, 
St. 190. 

Pa.—Babcock v. Case, 61 Pa. 427, 
100 Am.D. 654; Pearsoll v. Chapin, 
os Pa, 95) Mordoy.rRice. 2 Pa bist, 


40 Ohio 


S.D.—Johnson v. Burnside, 52 N.W. 
1057, 3 S.D. 230. 


Wash.—Parkhurst vy. Dickinson, 83 
P. 895, 41 Wash. 420. 


78. Quigley v. Bartlett, (Mo.App.) 
260 S.W. 494. 


79. Nolan vy. Pivepauiek, 173 N.W. 
255, 186 Iowa 1226; Lewis v. Mote, 
119 N.W. 152, 140 Iowa 698; McNally 
Mie Fitzsimons, Psy INR GASY 331, 70 App. 
Div. 179; Burns, v. McCabe, 72° Pa. 
809; Babcock v. Case, 61 Pa: 427, 431, 
100 Am.D. 654; Harris County Inv. 
er vy. Davis, (Tex.Civ.App.) 230 S.W. 
An 

“As nobody can have an equity in 
a thing worthless in itself, it must 
follow that the restoration of such a 
thing will not be required in equity. 
Wherever the question of restora- 
tion arises, it is an equitable ques- 
tion, and is to be dealt with on equi- 
table principles. If there be no value 
in a conveyance, for instance, and no 
right of recourse on any one on a 


by the purchaser was not necessary. 
McCracken v. San Francisco, 16 Cal. 
591. (3) Where a deed assumes to 
convey title to a purchaser, but does 
not, the court should cancel and set 
it aside and not direct a reconveyance. 
Upton v. Archer, 41 Cal. 85, 10 Am.R. 
266; Lewis v. Mote, 119 N.W. 152, 140 
Iowa 698. 


[b] Where purchaser has equita- 
ble title only.—Although the vendee 
of land, disafirming her purchase of 
a lot for the vendor’s default, had 
acquired superior equitable title to 
the lot by reason of the fact that 
she had paid for it under the terms 
of her written contract, a conveyance 
by her to the vendor was not neces- 
sary to revest title in the vendor, and 
the vendee had a right to disaffirm for 
the vendor’s breach without tender- 
ing reconveyance. Harris County Inv. 
oe v. Davis, (Tex.Civ.App.) 230 S.W. 


80. Bailey v. Gilman Bank, 74 S.W. 
874, 99 Mo.App. 571. 


81. See cases infra this note. 


[a] Title acquired at sheriff’s sale. 
—Purchaser’s failure to reconvey 
property to the vendor would not de- 
feat right to rescission for unauthor- 
ized encumbrance, where the vendor 
acquired title at a sheriff’s sale on 
prior encumbrance. Altman vy. Mas- 
ae Realty Co., 146 S.E. 849, 167 Ga. 


[b] Filing deed placed in trust.— 
Where defendants in an action to re- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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vendor would have refused any tender, however com- 
plete..* In some jurisdictions a distinction is made 
between actions at law and equity, the court holding 
that restoration or tender before suit is a necessary 
element in legal rescission, but not necessary in eq- 
uity,®? it being sufficient in an equity suit that the 
petitioner alleges in his petition a willingness to do 
equity.®4 


[§ 472] bb. Sufficiency of Reconveyance or Offer 
To Reconvey. Restoration of the status quo requires 
a revesting of title in the vendor, freed from any 
cloud created by the purchaser on the property.®® 
Therefore a quitclaim deed after the purchaser had 
conveyed to another,®® or an offer merely to return 
the old deed which conveyed title to the purchaser,** 
is not sufficient, unless a statute requires the vendor 
to object at the time the offer is made and he does 
not.** The requirement that the status quo be re- 
stored is sufficiently met if the purchaser reconveys 
by quitclaim deed with special covenants against en- 
cumbrances made or suffered by himself, and a war- 
ranty against all persons claiming under him,®® or 
tenders a quitelaim deed as a release of interests and 
an offer to return benefits received under a contract 
of sale,®°° or offers in writing to surrender title to 
the land®! and any other property received there- 
with;92 or if the purchaser’s grantee reconveys.?* 
A reconveyance not signed by one of the joint pur- 
chasers of the property is not sufficient.°* A recon- 
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veyance or offer to reconvey to the trustee authorized 
to take the reconveyance is sufficient,®® even though 
subsequently another trustee is substituted.®® 


_[§ 473] (d) Time of Restoring or Reconveying 
Property, or Offer To Do So. The general rule is 
that restoration, or reconveyance of property or a 
tender thereof, must precede a suit by the purchaser 
for rescission,®* unless rescission is based on fraud, 
in which ease a tender in the bill or complaint is 
sufficient.°* Even in the absence of fraud, it has 
been held that an offer to reconvey made for the 
first time after commencement of the suit is suffi- 
cient in the absence of proof that the vendor was 
prejudiced by failure to tender before suit, or that 
he would have accepted the tender if it had been so 
made.®® In some jurisdictions, contrary to the rule 
held elsewhere,! tender must precede suit where re- 
scission is based on fraud, as well as where it is 
not,? although in some eases it has been held suffi- 
cient for the purchaser to show that he has preserv- 
ed the property substantially in the condition in 
which he received it without intentional or unneces- 
sary change.® 


[§ 474] (e) Tender of Profits Received and Rents 
for Use of Land—aa. In General. Where the pur- 
chaser in an executory contract is in possession of 
the land, he must, as a condition of rescission, ten- 
der the profits received by him for the use thereof,* 
or account for its rental value during the period of 


scind a land trade for fraud had re- 
possessed themselves of their land by 
filing a deed, which had been placed 
in trust, it would be a useless and un- 
necessary procedure for plaintiff to 
offer back to defendants that which 
they already had. Walker v. Burch, 
178 N.W. 209, 104 Neb. 592. 


82. Peardon v. Markley, 195 P. 70, 
50 Cal.App. 257. 


83.. Lightner v. Karnatz, 241 N.W. 
841, 258 Mich. 74. 


84. Empey v. Northwestern & Pa- 
cific Hypotheekbank, 225 P. 226, 228, 
129 Wash. 392. 


“Restoration or tender of restora- 
tion of property is not a condition 
precedent to the commencement or 
maintenance of an. action for rescis- 
sion of a contract for the purchase 
of land. The action does not proceed 
upon the theory of a contract already 
rescinded, but proceeds on the theory 
that the jurisdiction of a court of 
equitable cognizance is needed to ac- 
complish that end. It is therefore 
sufficient to show, as the plaintiffs 
Gid in this instance, a willingness to 
do equity. Snarski v. Washington 
State Colonization Co., 101 P. 830, 53 
P. 221; Ludington v. Patton, 86 N.W. 
571, 111 Wis. 208.” Empey v. North- 
western & Pacific Hypotheekbank, su- 
pra. 

85. See cases infra notes 86-88. 

86. Rosenthal -v. Silveira, 184 P. 
58, 42 Cal.App. 637. 

87. Howe v. Martin, 102 P. 128, 23 
Ok1.. 561, 138 Am.S.R. 840; Johnson y. 
Burnside, 52 N.W. 1057, 3 S.D. 230. - 

88. Peardon v. Markley, 195 P. 70, 
50 Cal.App. 257. 


89. Nealon v. Henry, 131 Mass. 
153. 
[a] Filing quitclaim deed in court 


in which action has been brought on 
the purchase-money note makes re- 
scission available to the purchaser as 
a defense. Concord Bank v. Gregg, 
14 N.H. 331. 


90. Whittaker v. E. E. McCalla Co., 
(Cal.App.) 16 P.(2d) 282. 

91. Herberger vy. Husman, 
428, 90 Cal. 583. 


2 ToeP: 


92. Hill v. Wilson, 25 P. 1105, | 88 
Cal. 92. 
[a] Stock in water company.—An 


offer to rescind a purchase of land 
and stock in a water company, the 
tender of a reconveyance of the land, 
and an offer to redeliver the certifi- 
cates of water stock, which had been 
transferred to the purchaser by an 
indorsement in blank, are sufficient as 
to both the land and the stock. Hill 
v. Wilson, 25 P. 1105, 88 Cal. 92. 


93. Clinkenbeard v. Weatherman, 
57 S.W. 757, 157 Mo. 105. 


[a] Where purchaser had convey- 
ed to his daughter.—A bill to rescind 
for fraud, alleging a conveyance by 
the grantee and his wife to their 
daughter, who is joined with them as 
a party plaintiff, and making tender 
of a deed, does not show a transfer 
of the Jand placing plaintiffs beyond 
equity jurisdiction, since the deed ten- 
dered is sufficient to revest all the ti- 
tle received. Clinkenbeard v. Weath- 
erman, 57 S.W. 757,-157 Mo. 105. 


94. O’Connor vy. Sturgeon Lake 
Lumber Co., 7 Sask.L. 60, 254, 17 Dom. 
L.R. 316, 27 West.L.R. 813, 6 West. 
Wkly. 701. 


95. Hill v. Associated . Almond 
Growers of Paso Robles, 265 P. 873, 
90 Cal.App. 291. 


96. Hill v. Associated Almond 
Growers of Paso Robles, supra. 


97. Hill v. Den, 53 P. 642, 121 Cal. 
42, 

98. Perry v. Boyd, 28 So. 711, 126 
Wa 62,8) Alms. R."Li5 Garner JNe= 
ville & Co. v. Leverett, 32 Ala. 410; 
Younge v. Harris, 2 Ala. 108; Du Bois 
v. Nugent, 60 A. 339, 69 N.J.Eq. 145; 
Hansen y. Allen, 93 N.W. 805, 117 Wis. 
61. 

[a] Palse representations as to ti- 
tle—A purchaser who has been in- 


duced to purchase land by fraudulent 
representations of the vendor, as to 
the title, may sue in equity for rescis- 
sion before eviction and without sur- 
render of possession. Younge v. Har- 
ris’ Adm’r, 2 Ala. 108; BEdwards. v. 
McLeay, Coop. 308, 10 Eng.Ch: 308); 
35 Reprint 568, 2 Swanst. 287, 36 Re- 
print 625. 

{b] If part of purchase money has 
been paid, the purchaser is not re- 
quired to restore or abandon the pos- 
session before filing a bill to rescind, 
but may retain it for his reimburse- 
ment. Orendorf v. Tallman, 7 So. 821, 
ao Ala. 441; Bailey v. Jordan, 32 Ala. 
oVU. 


[c] In action on purchase money 
note, rescission on the ground of false 
representations may be made without 
surrender of certificate of title, it be- 
ing sufficient that it is surrendered 
at the trial, or wherever else the mon- 
ey shall be repaid by the vendor. 
Spalding v. Hedges, 2 Pa. 240. 


99. Shields v. Lewis, 49 S.W. 803, 
20 Ky.L. 1601. 


1. See cases supra note 98. 


2. Whitlock v. Denlinger, 59 Ill. 96; 
Rohrof v. Schulte, 55 N.E. 427, 154 
Ind. 183; Loveridge v. Coles, 74 N. 
W. 1109, 72 Minn. 57 [overr in effect, 
but not expressly, Kiefer v. Rogers, 
19 Minn. 32]; Yeoman y. Lasley, 40 
Ohio St. 190. See Vaughn v. Smith, 
55 P. 99, 34 Or. 54 (holding that a de- 
lay in rescinding and offering to re- 
turn after discovery of the fraud op- 
erates as an election to affirm the con- 
tract and sue for damages). 


3. Tarkington v. Purvis, 
879, 128 Ind. 182, 9 L.R.A. 607. 


4 Cox v. Boyden, 69 S.E. 504, 153 
N.C. 522; Hornbeck y. Smith, 168 P. 
419, 633, 87 Or. 78. 

{a] Timber cut by purchaser, 
while in possession of land, must be 
accounted for in rescission suit. Cox 
v. Boyden, 69 S.E- 504, 153 N.C. 522. 

See Ferguson v. Morehead, 1 Ky.Op. 
82 (holding that the court may not 
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oceupation,® unless, under a statute requiring a cred- 
itor to object to a tender when made, the vendor 
fails to object to a tender omitting rental value.® A 
purchaser, on rescinding, may retain the benefits he 
has received from use of the property, and have 
them set off against the amount of the purchase mon- 
ey due him from the vendor,’ but not against rents 
received by the vendor from property conveyed to 
him in exchange, in the absence of evidence that any 
such rents were received by the vendor;* and where, 
in an adjustment, the purchaser’s use of the property 
equals the vendor’s use of the money, the practice 
is to offset rents with interest,® although this rule 
does not apply where valuable improvements have 
been made by the purchaser or where the purchase 
money paid is not in praportion to the value of the 
use of the property.‘° Where the purchaser has al- 
ready relinquished possession, an offer to reimburse 
the vendor for the use of the property while in his 
possession such sum as shall be decreed is sufficient 
where the sum to be paid is to be liquidated by an 
adjudication based upon evidence of facts independ- 
ent of the terms of the contract;*+ but where there 
is no offer to reimburse the vendor for the rents and 
profits during the time possession was withheld, 
there is no sufficient restoration of the status quo.” 


[§ 475] bb. Surrender of Lease and Rents Receiv- 
ed Thereunder. Where the purchaser, at the sugges- 
tion of the vendor,!* or with his knowledge and ac- 
quiescence,'* has leased the land, his offer to surren- 
der the lease to the vendor, and the rent received un- 


order a refunding of the purchase | 
money paid without first rescinding 
the contract on equitable principles 
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der it, is held to be sufficient. The rule is otherwise 
where the purchaser goes into possession under an 
executory contract and leases for a fixed term plac- 
ing it out of his power to restore the status quo, 
under circumstances not constituting an estoppel of 
the vendor.1® To rescind in such ease, the purchaser 
must establish the tenant’s consent to surrender pos- 
session to the vendor,!® or he must offer the vendor 
an assignment of the lease, and, if the court should 
find that assignment did not put the vendor in statu 
quo, to perform any judgment entered or condition 
prescribed by the court in addition thereto.17 Where 
land when purchased is in the occupation of tenants 
who have attorned to the purchaser, and it is in 
evidence that the purchaser received rents therexor, 
he must offer to account therefor in his action to re- 
seind.1§ 


[§ 476] e. Necessity for Prompt Rescission; 
Laches'!°—(1) In General. If the purchaser has 
knowledge of the grounds upon which he is entitled 
to rescind, an unreasonable delay upon his part, es- 
pecially if accompanied by such change of cireum- 
stances as makes it impracticable for, him to place 
the vendor in statu quo,?° or by such acts or conduct 
on the part of the purchaser as constitute waiver,*? 
prevents him from exercising his right to rescind. 
Even where time is not of the essence of the con- 
tract, a purchaser may still lose his right to rescind 
by delaying action to a time, which, under the cir- 
cumstances, is unreasonable.?? This rule applies 


20. U.S.—Wright v. Phipps, 98 F.[sythe, 50 S.W. 759, 102 Tenn. 40; 
Scheftel v. Hays, |; Smith vy. Greaves, 15 Lea 459; Egan 
DSHS, MC. C Aws08, v. Yeaman, (Ch.A.) 46 S. Ww. 1012; 


and having an account stated between 
the parties). 

Saebickse-ve Rupp wel40) Panos 
Mont. 40; Larson v. Thomas, 215 N. 
W. 927, 51 S.D. 564, 57 A.L.R. 1246; 
McMonegal vy. Fritsch Loan & Trust 
Co., 286 P. 635, 75 Utah 470 [reh den 
289. P. 91, 76 Utah 179]. 

6. Winkler v. Jerrue, 129 P. 804, 
20 Cal.App. 555. 

7. Weitzel v. Leyson, 121 N.W. 868, 
23 S.W. 367. 

8. Moline Plow Co. v. Bostwick, 
109 N.W. 928, 15 N.D. 658. 

9. Kilborn v. Johnson, 
App.) 164 S.W. 1108. 


10. Kilborn v. Johnson, supra. 

11. Elrod-Oas Home Bldg. Co. v. 
Mensor, 8 P.(2d) 171, 120 Cal.App. 485. 

125 Zura Vv. ey tony 100 ie 77.3% 
26 Okl. 808, 29 L.R.A.N.S. 740. 


13. Fagan v. Hook, 105 N.W. 155, 
111 N.W. 981, 134 Iowa 381. 


14. Green v. Ruzicka, 207 N.W. 509, 
114 Neb. 308. 

15. Gutz v. Holahan, 227 N.W. 504, 
209 Iowa 839; Culbertson v. Smith, 
187 N.W. 38, 193 Iowa 436; Young v. 
U. S. Housing Corporation of Penn- 
sylvania, 86 Pa.Super. 341. 

16. Gutz v. Holahan, 227 N.W. 504, 
209 Iowa 839. 

17. Crooke v. Nelson, 191 N.W. 122, 
195 Iowa 681. 

18. Moline Plow Co. vy. Bostwick, 
109 N.W. 923, 15 N.D. 658. 

19. Necessity of allowing vendor 
reasonable time where time not of es- 
sence of contract see supra § 440. 

When right to rescind accrues see 
supra §§ 426, 438-441. 


(Tex.Civ. 


Ala.—Allgood v. Piedmont Bank, 22 
So. 35, 115 Ala. 418; Coleman vy. De- 
catur First Nat. Bank, 22 So. 84, 115 
Ala. 307. 


Cal.—Evans v. Duke, 73 P. 732, 140 
Cals 22) Southern’ Pac. Ry Co. Gv. 
Choate, 64 P. 292, 132 Cal. 278; Fratt 
v. Fiske, 17 Cal. 380. 

Colo.—Young v. Leech, 240 P. 692, 
78 Colo. 208. 


Pear clipe a clion v. Hurley, 2 Del.Ch. 


Ill.— Cox y. Montgomery, 36 Ill. 396; 
Lockbridge v. Foster, 5 Ill. 569. 


Kan.—Wood v. Staudenmayer, 43 P. 
760, 56 Kan. 399. 


Ky.—Hogan v. Tucker, 77 S.W. 197, 
116 Ky. 918, 25 Ky.L. 1104. 


Mass.—Rome v. Pollet, 168 N.E. 173, 
269 Mass. 27. 


Mich.—Disbrow v. Jones, Harr. 102. 

Mo.—Hudson v. Barnes, 278 S.W. 
395; Lewis v. Brookdale Land Co., 
28 S.W. 324, 124 Mo. 672; Key v. Jen- 
nings, 66 Mo. 356. 


N.J.—Faulkner v. Wassmer, 77 A. 
341, 77 N.J.Hg. 637,730) LARVA.N.S) 872 
and note. 

N.Y.—Castiglia v. Lucas, 230 N.Y.S. 
116, 182 Misc. 480; Kaufmann v. Mc- 
Laughlin, 54 N.Y.S. 160, 24 Misc. 608. 


e Nee v. Houghtalling, 85 N. 
eee 


Or.—Dundee Mortg., ete., Inv. Co. 
v. Goodman, 60 P. 3, 86 Or. 453; Mc- 
Court v. Johns, 53 P. 601, 33 Or. 561. 

Pa.—Thomas vy. Friedman, 28 Pa. 
Dist. 693° 

S.D.—Smith v. Detroit, 
Co. OT NW Lt, LISS D413: 

Tenn.—Precious Blood Soc. v. El- 


ete., Min. 


Woodfolk v. Marley, (Ch.A.) 39 S.W. 
747 [aff 40 S.W. 479, 98 Tenn. 467]. 


Va.—Hagan vy. Taylor, 65 S.E. 487, 
110 Va. 9; Slothower v. Oak Ridge 
Land Co., 27 S.E. 466. 


Wash.—West Seattle Land, etce., 
Co. v. Herren, 48 P. 341, 16 Wash. 665. 


W.Va.—Williams v. Maxwell, 31 S. 
BE. 909, 45 W.Va. 297. 


Man.—King’s Park Co. v. Buchanan, 
32 Man. 45, 63 Dom.L.R. 666. 


“A vendee of land claiming the right 
of rescission against his vendor must 
move promptly after the accrual of 
such right. If he continues to treat 
the property as his own awaiting de- 
velopments before determining wheth- 
er he will claim rescission, he will not 
be permitted to rescind. ‘He will not 
be permitted to experiment with a 
view of seeing how his purchase will 
turn out, whether a market goes up 
or goes down. He must act promptly 
and within a reasonable time after the 
accrual of his right to rescind.”  Si- 
mon vy. Williams, 105 So. 487, 488, 140 
Miss. 854, 44 A.L.R. 402. 


[a] Necessity for promptness.— 
An application for rescission must be 


made with due diligence. Pitts  v. 
Cottingham, 9 Port. (Ala.) 675; BEv- 
ans v. Duke, 73 P. 7382, 140 Cal. 22; 


Horner v.: Lowe, 64 N.E. 218, 159 Ind. 
406; Smith v. Detroit, etc., Gold Min. 
Cele) y OP INIAWA alirealeh Sip eviled 


21. See infra §§ 489-492. 
22. See case infra this note. 
[a] Laches held proved.—Where 


the purchaser made no effort \to re- 
seind a contract, of which time was 
not of the essence, until it had been 
in great part complied with, and 
where it was fully complied with in 
sufficient time for the purchaser to 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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where the ground for rescission relied on is fraud,?* 
defect in title,?4 mistake,?> duress,?* deficiency in 
quantity,** or failure of the vendor to deliver pos- 
session within the time limited.?8 The facts barring 
purchaser’s right to rescind also bar rescission by 
the purchaser’s assignee,?® especially where the as- 
signee is estopped by his own conduct.?° 


What is a reasonable time within which to re- 
scind, when the facts are not disputed, is a question 
of law to be determined by the court,*! although the 

‘contrary has been held.??2 ~ 


[§ 477] (2) What Constitutes Laches. The ques- 
tion whether laches exists in a particular case de- 
pends upon its own peculiar circumstances and is 
addressed to the sound discretion of the court,*? the 
question of the unreasonableness of the delay de- 
pending largely upon the nature of the property in 
‘the particular case.** A purchaser is not chargeable 
with laches merely on proof that he delayed making 
his demand for performance with the vendor in the 
absence of further proof that grounds for rescission 
Laches 


receive all the benefits anticipated, [a] 


the purchaser could not sue for can- 
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not proved.—Where 
the fact that possession of real estate 
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existed and that the purchaser knew, or was charge- 
able with knowledge, of their existence;** nor where 
the delay is due to negotiations prolonged by the 
vendor himself,?® or by his bankruptey and subse- 
quent proceedings thereon;?* nor where during the 
period of delay there were repeated attempts by the 
purchaser to secure the vendor’s performanee,?* not- 
withstanding the demands were continued over an 
unreasonable period of time where each time the de- 
mand was met by the vendor’s assurance that the 
deed would soon be ready;*® nor where diligent ef- 
forts were made to find the facts after information 
putting him on inquiry had been received;*® nor 
where the contract is still exeeutory and, by its 
terms, the vendor is under a continuing obligation 
to perform a series of acts periodically and there 

is a continuing breach up to the time of rescission.*! 


[§ 478] (3) Purchaser’s Ignorance of Facts Con- 
stituting Ground for Rescission. A purchaser is not 
guilty of laches who is ignorant of, and not charge- 
able with knowledge of, facts constituting ground 


explained, and, while the delay in 
commencing the action affords a basis 


cellation, though the vendor failed 
to perform as tast as contracted for. 
Western Town Site Co. v. Lamro 
Troown Site Co., 1389 N.W. 777, 31 S.D. 


47. 
23. See infra § 479. 
24. See infra § 480. 
25. Ferson v. Sanger, 8 F.Cas.No. 


4,752, 1 Woodb.&M. 138. 


: [a] aches held not proved.—(1) 
A suit to rescind for mistake is not 
barred by laches, where the trans- 
action took place in 1887, and plain- 
tiff did not discover that he had re- 
ceived the wrong land until 1890, and 
after fruitless negotiations with de- 
fendant, brought action in April, 1891, 
for fraud, and did not discover the 
mistake until October, 1891, and 
amended the complaint in the follow- 
ing November so as to seek a rescis- 
sion for the mistake. Clapp v. Green- 
lee, 69 N.W. 1049, 100 Iowa 586. (2) 
The minds of the parties met on the 
sale and purchase of a particular par- 
cel of land. They signed a writing 
which both supposed described that 
parcel, but which by clerical mistake 
described another parcel. The ven- 
dor thereafter sold to another the 
parcel agreed on. AS Soon as the pur- 
chaser discovered the mistake he sued 
to rescind. It was held that the pur- 
chaser was not negligent, that he had 
not acquiesced, and that he was en- 
titled to recind. Abbott v. Dow, 113 
N.W. 960, 133 Wis. 5338. 


26. Haldane v. Sweet, 20 N.W. 902, 
55 Mich. 196. 


27. Kenner v. Goodloe, 2 Handy 
(Ohio) 283, 12 Ohio Dec. (Reprint) 
445; Hornbeck v. Smith, 168 P. 419, 
633, 87 Or. 78; Wilks v. McGovern- 
ace Oil Co., 207 N.W. 692, 189 Wis. 
420. 


[a] Rescission on other ground.— 
Where a purchaser, knowing of de- 
ficiency, holds land without complaint 
and later rescinds on other ground, 
he cannot then complain of the defi- 
ciency. Corbett v. McGregor, 131 S. 
W. 422, 62 Tex.Civ.App. 354. 


{b] aches not proved.—Offer to 
rescind made at about the time the 
first unpaid installment fell due, in 
a few days thereafter, is not laches, 
even though eight months after land 
was surveyed. Quarg v. Scher, 69 P. 
96, 136 Cal. 406. 


28. See case infra this note. 


was promised him at an early date 
was the moving consideration which 
induced the purchaser to enter into 
a contract for purchase thereof, he 
was not obligated to wait ‘an indefi- 
nite period for possession beyond the 
time appointed, and was not in fault 
because he acted after a delay of nine 
days only. Roberts v. Anderson, 238 
P. 989, 186 Wash. 35. 


29. Pacific Fruit & Produce Co. v. 
Schons, 14 P.(2d) 17, 169 Wash. 472. 


30. Pacific Fruit & Produce Co. v. 
Schons, supra. 


31. Hotchkiss v. Bon Air Coal & 
Iron Co., 78 A. 1108, 108 Me. 34; Davis 
v. Stuard, 99 Pa. 295. 


[a]. When facts are in dispute the 
question should go to the jury. 
Hotchkiss v. Bon Air Coal & Iron Co., 
78 A. 1108, 108 Me. 34; Davis v. Stu- 
ard, 99 Pa. 295; Ratliff v. Haak, (Tex. 
Civ.App.) 148 S.W. 828; Brown v. Ait- 
ken, 92 A. 22, 88 Vt. 148, Ann.Cas. 
1916D 1152. 


32. Manahan v. Noyes, 52 N.H. 232. 
33. See cases infra this note. 


[a] Delay held unreasonable.—(1) 
Highteen years after date of contract. 
Hagan v. Taylor, 65 S.E. 487, 110 Va. 
9. (2) Thirteen years after discovery 
of fraud. Askew v. Hooper, 28 Ala. 
634. (38) Hight years after accepting 
deed. Knupp v. Bell, 243 F. 157, 156 
C.C.A. 23. (4) Five years after dis- 
covery. Gillett v. Cheairs, 243 P. 
1112, 79 Colo. 20. (5) Two years aft- 
er accrual of right. Simon v. Wil- 
liams, 105 So. 487, 140 Miss. 854, 44 
A. L. R. 402. (6) One and one-half 
years after discovery. Rome vy. Pol- 
let, 168 N.E. 173, 269 Mass. 27. (7) 
One year after breach. Wilson v. 
Beazley, 199 P. 772, 186 Cal. 437. (8) 
Ten months after discovery. Bryan 
v. Baymiller, 272 P. 1106, 95 Cal.App. 


481. (9) Ten months with knowl- 
edge. Dugan v. McGarry, (R.I.) 145 
A. 169. (10) Three months after ac- 


cepting deed. Quigley v. 
(Mo.App.) 260 S.W. 494. 


[b] Delay held not unreasonable. 
—One month after discovery. Bur- 
nett v. Boyer,. (Tex.Civ.App.) 285 S. 
W. 670; Rimling v. Scherper, 240 N. 
W. 159, 206 Wis. 532. 

34. Ballata vy. Clise, 295 P. 149, 152, 
160 Wash. 343. 

“The considerable lapse of time be- 
tween the verification of the complaint 
and its service upon appellant is not 


Bartlett, 


for a strong argument on behalf of 
appellant, after careful consideration 
we hold that under the circumstances 
here shown the delay was not so great 
as to require the dismissal of the re- 
spondent’s’ action. The property 
which is the subject-matter thereof 
consists of unimproved residence 
property, and it is not contended that 
any change has occurred in the situ- 
ation thereof which would for any 
special reason render the lapse of 
time any special damage to appellant. 
In the case of a going business, or 
of property of a quasi-perishable na- 
ture. or of such character that the 
same is subject to sudden fluctuations 
in value, the rule that a party claim- 
ing the right to rescind a contract on 
the ground of fraud must act prompt- 
ly should be more strictly applied 
than in such a case as is here pre- 
sented.” Ballata v. Clise, supra. 


35. Bernstein v. Langowsky, 
TlLApp. 387. 


Mere delay as conse aeEe, laches 
generally see Equity § 219 


36. Sherratt v. Tielinen Commer- 
cial Trust & Savings Bank, 297 P. 582, 
112° Cal.App. 542; “La Force vy. Cas- 
pian Realty Co., 219 N.W. 668, 242 
Mich. 646. 


Pio Tudor v. Raudabaugh, 278 F. 


207 


Delay induced by defendant gener- 
ally see Equity §§ 240, 241. 


38. Kuykendall v. Schell, (Tex.Civ. 
App.) 224 S.W. 298 


39. Schmidt v. Snendiier tan Cana- 
ofan Land Co., 161 N.W. 218, 136 Minn. 


weer Lee v. MacMahon, 11 Ont.App. 
41. Mulborn v. Montezuma Im- 


browement Co., 232 P. 162, 69 Cal. App. 


[a] Accounting for sale of hogs.— 
Rescission by the purchaser of a con- 
tract of purchase of land on install- 
ments, with hogs to be taken care of 
by the vendor for a period of years, 
was prompt, where the breached con- 
tinuing duty of the vendor peri- 
odically to account and pay to pur- 
chaser his share of the proceeds from 
sale of the hogs, was still in force. 
Mulborn vy. Montezuma Improvement 
Co., 232 P. 162, 69 Cal.App. 621. 


Continuing duty or obligation of de- 
fendant generally see Equity § 221. 
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for rescission;4? but a purchaser is chargeable with 
knowledge of facts appearing on the face of the con- 
tract which he neglects to read,#* or of facts which 
would have brought to his notice, and the 
circumstances or information received by him are 
such as to impel a man of ordinary prudence and 


inquiry 


intelligence to make the inquiry.**# 
[§ 479] (4) Fraud.*® 


42. Lindquist v. Gibbs, 142 N.W. 


156, 122 Minn. 205. 


[a] Unrecorded map.—A purchas- 
er is not chargeable with notice of 
facts appearing on a map which was 
not recorded by the vendor until aft- 
er the execution of the contract. 
Krause v. Marine Trust & Savings 
Bank, 270 P. 246, 93 Cal.App. 681. 


43. Lepper v. Ratterree, 276 P. 
1037, 98 Cal.App. 245. 


44. Lasby v. Burgess, 289 P. 1028, 
88 Mont. 49. 


45. Rescission of contracts gener- 
ally see Contracts §§ 304-307. 


46. Lindquist v. Gibbs, 142 
156, 122 Minn. 205. 


47. U.S.—Grymes v. Sanders, 93 U. 
S. 55, 23 L.Ed. 798; Boyce’s Ex’rs v. 
Grundy, «3 Pet. 210,57 Ld: 655.) Ree= 
ples v. Georgia Iron & Coal Co., 248 
I. 886, 160 C.C.A. 644 [aff 240 F. 473, 
and cert den 88 S.Ct. 582, 247 U.S. 519, 
62 L.Ed. 1245]; Old Colony Zine, etc., 
CO VL OATTICK NL shy Lon Ga), Cs meAs 
347; Wright v. Phipps, 90 F. 556 [aff 
'98 FE. 1007,.88 C.C.A. 702]; Scheftel 
Vv. Hays, 58 EF. 457, 7 C.C.A. 308. 


Ala.—Horticultural Development 
Co. v. Schneider, 145 So. 135, 225 Ala. 


N.W. 


667; Allgood v. Piedmont Bank, 22 
So. 35, 115 Ala. 418; Steele v. Kinkle, 
3 Ala. 352. 


Ark.—Fleming v. Harris, 219 S.W. 


33, 142 Ark. 553. 


Cal.— Kornblum vy. Arthurs, 97 P. 
420, 154 Cal. 246; Fratt v. Fiske, 17 
Calico: 


Colo.—Brown v. Gordon-Tiger Min- 
ing & Reduction Co., 97 P. 1042, 44 
Colo. 311. 

Conn.—Goldberg v. Krayeske, 128 A. 
27; 102 Conn. 137. 


Fla.—Hirschman v. Hodges, 
Cow bie So. 600, 59) Mla, 517; 


Ga.—Hamlin v. Johns, 144 S.E. 659, 
166 Ga. 880; Manget v. Cunningham, 
Ag Sa b43, 1660) Ga, iil) ) Couchiiv. 
Crane, 82 S.E. 459, 142 Ga. 22. 


Ill.—Kanter v. Ksander, 176 N.E. 
289, 344 Ill. 408; Bond v. Ramsey, 89 
Ill. 29; Cox v. Montgomery, 36 Ill. 396; 
Lockbridge v. Foster, 5 Ill. 569. 


Ind.—Hunt vy. Blanton, 89 Ind. 38. 


Iowa. i 
173 N.W. 282, 187 Iowa 423; Deuts- 
mann v. Kuntze, 125 N.W. 1007, 147 
Iowa 158; State Bank of Iowa Falls 
v. Brown, 419 N.W. 81, 142 Iowa 190, 
134 Am.S.R. 412; Moore v. Howe, 87 
N.W. 750, 115 Iowa 62. 


Kan.—Wood v. Staudenmayer, 43 P. 
760, 56 Kan. 399. 


Ky.—Hogan v. Tucker, 77 S.W. 197, 
116 Ky. 918, 25 Ky.L. 1104. 


Me.—Gordon v. Hutchins, 105 A. 
356, 118 Me. 6; Clark v. Stetson, 93 A. 
741, 113 Me. 276; Estey v. Whitney, 
90 A. 1093, 112 Me. 131; Wingate v. 
King, 23 Me. 35. 


Mass.—Nealon v. Henry, 131 Mass. 
5d: 


ete., 


Mich.—Roszczewski v. Jozwiak, 196 
N.W. 359, 225 Mich. 670; Culver v. 
Avery, 126 N.W. 439, 161 Mich. 322; 


Independent of statutes of 
limitations,*® the purchaser in rescinding for fraud 


VENDOR AND PURCHASER 


poses.*® 
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must act promptly on discovering the fraud or he 
loses the right to rescind on that ground,*’ and es- 
pecially is this so where the land is lable to large 
and constant fluctuations in value,*® or where the 
land was purchased and held for speculative pur- 
To have this effect, however, the delay 


must generally be after knowledge of the fraud, 


Disbrow v. Jones, Harr. 102. 


Minn.—Weller vy. Minnesota Land, 
etc., Co., 91 N.W. 891, 87 Minn. 227. 


Mont.—Friedrichsen vy. Cobb, 275 P. 
267, 84 Mont. 238; Smith v. Christe, 
201 P. 1011, 60 Mont. 604. 


Neb.—Platner v. Ellingwood, 243 N. 
W. 896, 123 Neb. 719; Walker v. 
Burch, 178 N.W. 209, 104 Neb. 592. 


N.H.—Concord Bank vy. Gregg, 14 N. 
HHeo3 L 
Rate menwey ryan Co. for Insur- 
ance on Lives and Granting Annuities 
Ve, BOdeKY 162 Ace) Lhd) Ned Gh oo0r 
Kaufhold v. Cador Const. Co., 156 A. 
125, 109 N.J.Eq. 1; Berger v. Harri- 
son Improvement Co., 108 N.J.Eq. 558, 
155 A. 792; Schweitzer v. National 
House & Farms Ass’n, 117 A. 701, 93 
N.J.Eq. 644; Faulkner v. Wassmer, 
UT A. 341, 77 N.J. Hq. 537, 30 U:R.AIN. 
S. 872 and note. 


N.Y.—Trowbridge v. Oehmsen, 202 
N.Y.S. 833, 207 App.Div. 740 [appeal 
dism 148 N.E. 755, 240 N.Y. 678, and 
aff 150 N.E. 556, 241 N.Y. 564]. 

i Rio gale v. Houghtalling, 85 N. 


Or.—Union Savings & Loan Ass’n v. 
Getty, 296 P. 878, 185 Or. 565; Kruse 
v. Bush, 167 P. 308, 85 Or. 394; Dundee 
Mortg., etc., Inv. Co. v. Goodman, 60 
Py 35136. Orm 453. 


Pa.—Davis) Va Stuard,, 99). Pa, 2955 
Lightcap vy. Nicola, 34 Pa.Super. 189. 


Tenn.—Barnard v. Roane Iron Co., 
2 S.W. 21, 85 Tenn. 139; Egan v. Yea- 
man, (Ch.A.) 46 S.W. 1012. 


Tex.—Gustafson y. American Land 
Co., (Civ.App.) 284 S.W. 244 [aff 249 
S.W. 489, 94 Tex.Cr. 126]; Dashiell v. 
Christian, (Civ.App.) 152 S.W. 1112: 


Va.—Trammell vy. Ashworth, 39 S.E. 
593, 99 Va. 646; Grosh v. Ivanhoe 
Land, .etc., Co., 27 S.E. 841, 95 Va. 161; 
Hurt v. Miller, 27 S.B. 831, 95 Va. 32; 
Slothower y. Oak Ridge Land Co., 27 
S.E. 466. 

Wash,.—Christiansen v. Parker, 277 
P. 445, 152 Wash. 149; Angel v. Co- 


ee Canal Co., 125 P. 766, 69 Wash. 


W.Va.—Williams vy. Maxwell, 31 S. 
BE. 909, 45 W.Va. 297. 


Pee gases EAS. 2 v. Smith, 14 Man. 
[a] Loss of rents, and wear and 


tear.—The fact that the vendor has 
lost the rental value of the premises, 
and that the house has been damaged 
by ordinary wear and tear during 
the two years in which the purchaser 
delayed rescinding for fraud, is sufti- 
cient damage to the vendor to bar the 
right to rescind. Spitler v. Perry 
Town Lot & Improvement Co., 179 N 
W. 69, 189 Iowa 709. 


48. TB. pibotter> Realty Co. vi 
Breitling, 155 P. 179, 188, 79 Or. 293. 


“These varying and imaginary sell- 
ing prices of lots in such platted land 
demanded of a purchaser thereof, who 
undertook to rescind a sale of any 
part of the real property by reason of 
alleged false representations, speedy 
action in order immediately to 
place the vendor in statu quo, by re- 


and must be unreasonable under the circumstances 
of the particular case,°® taking into consideration, 


turning or offering to give back every-~ 


thing of value that had been received. 
‘Where a party,’ says Mr. Justice 
Swayne in Grymes v. Sanders, 93 U. 
S. 55, 62, 23 L.Hd. 798, ‘desires to re- 
scind upon the ground of mistake or 
fraud, he must, upon the discovery of 
the facts, at once announce his pur- 
pose, and adhere to it. If he be si- 
lent, and continue to treat the prop- 
erty as his own, he will be held to 
have waived the objection, and wilk 
be conclusively bound by the contract, 
as if the mistake or fraud had not 
occurred. He is not permitted to play 
fast and loose. Delay and vacillation 
are fatal to the right which had be- 
fore subsisted. These remarks are 
peculiarly applicable to speculative 
property like that here in question, 
which is liable to large and constant 
fluctuations in value.’” TT. B. Potter 
Realty Co. v. Breitling, supra. 


49. Pllis v. Annis & Rohling, 173 
N.W. 282, 187 Iowa 423. 


50. U.S.—Veazie v. Williams, 8 
How. 134, 12 L.Ed. 1018; Doggett v. 
Emerson, 7 F.Cas.No. 3,960,, 3 Story 
700; Smith y. Babcock, 22 F.Cas.No. 
13,009, 2 Woodb.&M. 246. 


Ala. 
821, 90 Ala. 441. 


Cal.—McMahon v. Grimes, 275 P. 
440, 206 Cal. 526 [foll Millar’ yw 
Grimes, 275 P. 446, 206 Cal. 798]; 
Freeman v. Kieffer, 35 P. 767, 101 Cal. 
254;° Hill v. Wilson, 25 P. 1105, 88 
Cal. 92; Hill v. Associated Almond 
Growers of Paso Robles, 265 P. 873, 
90 Cal.App. 291. 

Ill.—Heinrich y. 
App. 86 

Iowa.—Gray v. La Plant, 167 N.W. 
648, 183 Iowa 844; Gray v. Bricker, 
166 N.W. 284, 182 Iowa 816. 

Mich.—Lurie vy. Schoenberg, 233 N. 
W. 192, 252 Mich. 90. 


Mo.—Rabenau y. Harrell, 213 S.W. 
92, 278 Mo. 247; Connecticut Mut. Life 
Tse Corny jreneae 172 S.W. 69, 186 
Mo.App. 221 


NUE Meares v. Noyes, 52 N.H. 
ek Concord Bank vy. Gregg, 14 N.H. 


Norton, 219 Ill. 


N.J.—Stramke v. George A. Raker & 
Co., 156 A. 640, 109 N.J.Hq. 176: 

Or.—MecNiel v. Holmes, 150 P. 255, 
SODA OO 


S.D.—Rodgers v. Johnson, 196 N.W. 
290) Ad salerdosde 


Va.—Strickland v. Ayers, 165 S.E. 
387; Grosh vy. Ivanhoe Land, etce., Co., 
27 S.B. 841, 95 Va. 161. 

Waal Eh reenian v. Gloyd, 
1051, 43 Wash. 607. 


[a] Delay after knowledge held 
unreasonable.—(1) Bight years. 
Smith v. Greaves, 15 Lea (T’enn.) 459. 
(2) Five and one-half years. Allgood 
v. Piedmont Bank, 22 So. 85, 115 Ala. 
418. sy Five years. Lockbridge Vv. 
Foster, 5 Ill. 569; West Seattle Land, 
ete., Co. v. Herren, 48 P. 341, 16 Wash. 
665. (4) Four years. Carter Vv. 
Finch, eee 57 S.W.(2d) 408; Evans 
Vv. Duke, 73 P. 732, 140 Cal. 99). Seeck 
Vv. Jakel, 141 P. 211, Ut Or. 35, LRUAG 
1915A 679. (5) Three years. Scheftel 


86 §P: 
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among other cireumstances, the relation to each 
Lapse of time will not bar 
relief where circumstances are shown to exist which 
excuse the delay and render the denial of relief in- 
equitable ;°? nor is it laches after giving timely no- 
tice of rescission and offering to return everything 
of value received under the contract to wait a rea- 
sonable time until the vendor brings suit.°3 In some 
states it is held that rescission is barred by delay 
for an unreasonable time after the fraud should have 
been discovered in the exercise of reasonable dili- 


other of the parties.>1 


v. Hays, 58 F. 457, 7 C.C.A. 308; Smith 
v. Holmquist, 277 P. 574, 47 Idaho 611; 
Hardin v. West, 143 So. 697, 163 Miss. 
$39; Dundee Mortg., ete., Co. v. Good- 
man, 60 P. 3, 36 Or. 453; Woodfolk v. 
Marley, 39 S.W. 747 [aff 40 S.W. 479, 
98 Tenn. 467]; Slothower v. Oak 
Ridge Land Co., (Va.) 27 S.E. 466. 
(6) Two and one-half years. Cowen 
v. Harrington, 48 P. 1059, 5 Idaho 329. 
(7) Two years. Pylant v. Braden, 266 
S.W. 272, 166 Ark. 377; Spitler v. Per- 
ry Town Lot & Improvement Co., 179 
N.W. 69, 189 Iowa 709; Morgan Coun- 
ty Coal Co. v. Halderman, 163 S,W. 
828, 254 Mo. 596; Edwards v. Muri, 237 
P. 209, 73 Mont. 339; Crowell v. Skil- 
Jicorn, 160 N.W. 747, 100 Neb. 429. 
(8) One year and nine months. Pre- 
cious Blood Soc. v. Elsythe, 50 S.W. 
759, 102 Tenn. 40. (9) More than a 
year. .Christiansen v. Parker, 277 P. 
445, 152 Wash. 149. (10) One year. 
Kazepis v. North Jersey Holding Co., 


162) AS 595), Ll INS 0g) 342): Riley. vy, 
Wheat, 187 N.W. 425,°45 S.D. 320. 
(11) Twenty months. Greene v. 


Locke-Paddon Co., 172 P. 168, 36 Cal. 
App. 872. (12) Seventeen months. 
Cox v. Montgomery, 36 Ill. 396. (13) 
Eleven months. Kanter y. Ksander, 
176 N.E. 289, 344 Ill. 408; Kaufmann 
v. McLaughlin, 54 N.Y.S. 160, 24 Misc. 
603- (14) Ten months. Fleming v. 
Harris, 219 S.W.) 38, 142 Ark. 553. 
(15) Hight months. Union Cemetery 
Co. v. Jackson, 65 So. 986, 188 Ala. 599; 
Snyder v. Czerminski, 154 A. 199, 108 
N.J.Eq. 113. (16) Six months. Lew- 
is v. Brookdale Land Co., 28 S.W. 324, 
124 Mo. 672. (17) Five months. 
Hunt v. Blanton, 89 Ind. 38; Rayburn 
v. Norton, 243 P. 560, 117 Or. 328. (18) 
Three months. Berger vy. Harrison 
Improvement Co., 155 A. 792, 108 N.J. 
Eq. 558. (19) Two months. Stone v. 
McCarty, 220 P. 690, 64 Cal.App. 158. 
(20) Month. Lombardi v. Sinanides, 
235. P. 455, 71 Cal.App.- 272. .(21) 
Number of months. Cooper v. Hills- 
boro Garden Tracts, 152 P. 488, 78.Or. 
74, Ann.Cas.1917E 840. 


[b] Delay after knowledge held 
not unreasonable.—(1) Two months 
after discovery. Hill v. Wilson, 25 P. 
1105, “88 Cal. 92. '(2) Shortly .after 
discovery. , Tracy v. Smith, 165 P. 
535,175 Cal. 161. (3) Six months aft- 
er purchase, and about the time of dis-~ 
covery. Consolidated Investments, 
Ltd. v. Acres, 12 Alta.L. 210. (4) Six 
months after purchase, it not appear- 
ing that fraud was sooner discovered. 
Concord Bank vy. Gregg, 14 N.H. 331. 


51. Wright v. Wright, 37 Mich. 55. 

[a] Close relationship of parties 
is to be taken into consideration in 
determining whether delay in rescind- 
ing was unreasonable, for ‘‘the same 
prompt and energetic proceedings 
which would be expected in other cas- 
es ought not to be demanded of near 


relatives.” Wright v. Wright, 37 
Mich. 55. 

52. See cases infra this note. 

[a] Delay held excused.—(1) At- 


tempted adjustment of differences. 
Millar v. Grimes, 275 P. 446, 206 Cal. 
798; McMahon vy. Grimes, 275 P, 440, 
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gence;°* but a 


206 Cal. 526; Bradley v. Delta Land & 
Water Co., 207 P. 395, 57 Cal.App. 790; 
Scott v. Delta Land & Water Co., 207 
P. 389, 57 Cal.App. 320; Dieterich v. 
Rice, 215 P. 65, 124 Wash. 613. (2) 
Bankruptcy proceedings of vendor and 
possibility of arrangement for: per- 
formance. Tudor v. Raudabaugh, 278 
F. 254. (3) Defects in construction 
concealed. Spadoni v. Maggenti, 8 P. 
(2d) 874, 121 Cal.App. 147. (4) In- 
vestigations by purchaser. Lynds vy. 
Los Angeles-Denair Farms Co., 20 P. 
(2d) 792; Nolan v. Fitzpatrick, 173 
N.W. 255, 186 Iowa 1226; Steele v. 
Citizens’ State Bank of Manhattan, 
227 P. 352, 116 Kan. 510; Gyles v. Sta- 
del, 233 N.W. 339, 252 Mich. 349. (5) 
Knowledge of fraud came by degrees 
and suit was the culmination of nu- 
merous misrepresentations. Chanler 
v. Venetian Properties Corporation, 
236 N.W. 838, 254 Mich. 468. (6) Lit- 
igating differences. California Farm, 
etc., Co. v. Schiappa-Pietra, 91 P. 593, 
151 Cal. 732; Henninger v. Heald, 26 
A. 449, 51 N.J.Eq. 74. (7) Promises 
or representations by vendor or his 
agent. Twin Lakes Land & Water 
Co. ‘vv: Dohner;'.242,- FY 399,/155 C:CcA: 
175; Long v. Los Altos Country Club 
Properties, 9 P.(2d) 600, 122 Cal.App. 
116; Fountain Valley Land & Irr. Co. 
v. Wagoner, 147 P. 333, 59 Colo. 55; 
Sweet v. Martin, 207 N.W. 845, 233 
Mich. 655; Beloskursky v. Jozwiak, 
191 N.W. 16, 221 Mich. 316; Yedlin v. 
Rubin, 220 N.Y.S. 545, 219 App.Div. 
694; Loughry v. Cook, (Tex.Civ.App.) 
263 S.W. 333. (8) Repeated demands 
by purchaser that vendor shall per- 
form. Culver v. Avery, 126 N.W. 439, 
161 Mich. 322. (9) Winter weather 
delaying survey. 
86 P. 1051, 48 Wash. 607. (10) Yel- 
low fever prevalent where the ven- 
dor lived. Orendorff v. Tallman, 7 So. 
821, 90 Ala. 441. 


53. Delta Land & Water Co. v. Per- 
PYa.20 Psa aooD, oi OalwApD mols: 
Ballard v. Lyon, 131 N.W. 320, 114 
Minn. 264, 38 L.R.A.N.S. 301. 


“Defendants were not called upon 
to institute an immediate suit to en- 
force the rescission, but might, as 
they did, await some affirmative ac- 
tion on the part of plaintiff in this 
case had and taken by filing its com- 
plaint less than nine months after 
the service of notice of rescission 
(Suhr y. Lauterbach, 130 P. 2, 164 
Cal. 591), and then in that action set, 
up the facts upon which they based 
their right to relief.’’ Delta Land & 
Water Co. v. Perry, supra. 

54. Ark.—Yeates v. Pryor, 11 Ark. 
58. 

Cal——Hvans 'v. Duke; 73° P.-732;"740 
Cal. 22; Lee v. McClelland, 52 P. 300, 
120 Cal. 147. y 

Or.—Larsen vy. Chapin, 265 P, 441, 
125, Or a 

Tex.—Owen v. Al Parker Securities 
Co., (Civ.App.) 296 S.W. 620 [aff 
(Commn.App.) 1 S.W.(2d) 271]. 

Wash.—Christiansen v. Parker, 277 
P. 445, 152 Wash. 149. 

[a] Rescission held barred.—(1) 


Freeman vy. Gloyd,. 
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purchaser is not chargeable with 


knowledge of the fraud of the vendor’s agent merely 
because he later employed him as his own agent,®® 
nor with knowledge of facts solely within the ven- 
dor’s knowledge and fraudulently concealed from the 
purchaser’s inexperienced agent.°° 


[§ 480] (5) Failure of, or Defect in, Title. 
ject to the rules governing the time when the right 
to rescind for failure or defects in title accrues,°*? 
the purchaser in rescinding on this ground must act 
promptly on discovering the defect, or lose his right 


Sub- 


Two years’ possession under deed de- 
scribing land by lot number on re- 
corded deed without inquiry as to 
identity of land. Feingold v. McDon- 
ald Mortgage & Realty Co., 145 S.E. 
90, 166 Ga. 838. (2) Four years’ pos- 
session of land putting purchaser on 
inquiry as to its nature. Coates v. 
Thomas, (T’ex.Civ.App.) 285 S.W. 700. 
(3) Several years farming land, giv- 
ing purchaser time to discover facts. 
Friedrichsen v. Cobb, 275 P. 267, 84 
Mont. 238; Ott v. Pace, 115 P. 37, 43 
Mont. 82; Whitney v. Bissell, 146 P. 
141, 75 Or. 28, L.R.A.1915D 257, (4) 
Five years’ development work, which 
must have disclosed misrepresenta- 
tions of the seller as to the value of 
the property. Peeples v. Georgia 
Iron & Coal Co., 248 F. 886, 160 C.C.A. 
644 [aff 240 F. 473, and cert den 38 S. 
Ct. 582, 247 U.S. 519, 62 L.Ed. 1245]. 


[b] Rescission held not barred.—. 
(1) Casual visits to farm sold in an- 
other state under conditions not af- 
fording opportunity for examination. 
Millar v. Grimes, 275 P. 446, 206 Cal. 
798; McMahon v. Grimes, 275 P. 440, 
206 Cal. 526; Six v. Shea, 274 P. 221, 
127 Kan. 614. (2) Exhibiting fraudu- 
lent contract to support misrepresen- 
tation held not to put the vendee on 
inquiry, but rather tended to lull her 
into security. Montgomery vy. Meyer- 
stein, 199 P. 800, 186 Cal. 459. (3) Not 
unreasonable delay as a matter of law 
to rescind in October the purchase of 
a farm in April, where it is difficult 
to detect weeds during the early farm- 
ing season, Blosick v. Warmbold, 187 
N.W. 186, 151 Minn. 264. 


Rescission of contracts generally 
where means of knowledge are at 
hand see Contracts § 301. 


55. Stewart v. Canadian, etec., Trust 
Co:;, 22. B.C. 133. 


56. Cady v. Rainwater, 196 S.W. 
125, 129 Ark. 498. 


57. Craig v. White, 202 P. 648, 652, 
187 Cal. 489. 


_“There was no laches in failing to 
give notice of rescission before the 
time had arrived for final payment and 
delivery of the deed, because the de- 
fendant had until such time to make 
his title good, and it could not 
appear until the judgment was given 
in the attack upon defendant’s title 
that he would be unable to do so. 
The vendor is not in default in such 
contract if he is able to furnish title 
When the conveyance is due. Back- 
man v. Park, 108 P. 686, 157 Cal. 607, 
137 Am.S.R. 153; Hanson v. Fox, 99 
PAos8 9,5 155) Calic1065 132 Am. Sina 723 
20 L.R.A.N.S. 338; Garberino v. Rob- 
erts, 41 P. 857, 109 Cal. 125; Baston 
v. Montgomery, 27 P. 280, 90 Cal. 307, 
25 Am.S.R. 123. And it was not in- 
cumbent on plaintiff to tender his final 
payment so as to enable him to make 
demand for a conveyance of title be- 
fore the final payment was due.” 
Craig v. White, supra. 


Time at which defects in, or failure 
of, title must exist to authorize re- 
scission see supra §§ 438-441. 
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to rescind for that reason.5® To have this effect, 
however, the purchaser must have known, or be 
chargeable with knowledge, of the defect,°® and the 
delay must be unreasonable under the circumstances 
of the case.2° Where the time within which the ob- 
jection is to be made is specified in the contract, any 
objection that does not go to the “root of the title” 
must be made within the contract time or the pur- 
chaser loses h’s right to rescind.®+ The rule is 
otherwise, however, as to objections which go to 
the “root of the title,” such for instance as an entire 
failure of title.6? Lapse of time will not bar relief 
where circumstances exist which excuse the delay 
and render it inequitable not to rescind,®* but the 
circumstances offered as excusing the delay must 
be clearly established to have that effect.°* Fol- 
lowing the rule of general application in equity cas- 
es,°® if in the course of an inexcusable delay the 
vendor has suffered or changed his position in some 
way and rescission would work inequity, 1t will not 


58. Ala.—Newell y. Turner, 9 Port. 
420. SiR. 9s 


Ark.—Snyder v. Bridewell, 267 S.W. [b] 
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Estate, 73 A. 932, 224 Pa. 536, 132 Am. 


Purchaser is not chargeable 


[§§ 480-482 


be granted.°° 


[§ 481] f. Election To Rescind and Notice—(1) 
In General. If he elects to rescind, the purchaser 
must do so by unequivocal acts,®? as by giving actual 
notice to the vendor of his intention to rescind the 
contract,°® or by bringing suit in equity to cancel 
the contract.®® 


[§ 482] (2) Necessity of Notice. The purchaser 
must give notice to the vendor of his intention to 
rescind the contract where notice is required by 
terms of the contract’® or by statute;*? and in the 
absence of specific requirements in contract and stat- 
ute, ordinarily if the vendor has not waived notice 
of rescission, the purchaser must in some way give 
notice to the vendor of his intention to rescind ;*° 
and if he fails to do so within a reasonable time after 
knowledge of the facts constituting ground for re- 
scission, he cannot then rescind.** Where the pur- 
chaser has failed to rescind for nonperformance at 


65. See Equity § 225. 
66. See case infra this note. 
[a] Material change in value of 


561, 167 Ark. 8. 

Cal.—Southern Pace. R. Co. v. 
Choate. 647 Pe 2927 1382 ‘Calais, 
Mme On v. Hurley, 2 Del.Ch. 

Iowa.—MeNair v. Sockriter, 201 N. 
“W. 102, 199 Iowa 1176. 

Mich.—Colby v. Plymouth Road De- 
velopment Corporation, 232 N.W. 237, 
251 Mich. 663. 

Miss.—Fletcher y. Wilson, Sm.&M. 
Chas 76. 


Mo.—Key v. Jennings, 66 Mo. 356. 

N.Y.—Schroeppel v. Hopper, 
Barb. 425. 

Ohio.—Edwards vy. Morris, 1 Ohio 
524. 

Or.—McCourt v. Johns, 
Be Ore p64: 

Pa.—In re Mulholland’s Estate, 73 
Ay 992,224) Pa. 586,132 Ames.) 79); 
Williams v. Thomas, 7 Kulp 371. 


Tenn.—Egan v. Yeaman, (Ch.A.) 46 
S.w. 1012. 


Wash.—Thomas v. McCue, 53 P. 161, 
19 Wash. 287. 


Alta.—Stankievich v. Armacost, 22 
Alta.L. 56, [1926] 2 Dom.L.R. 401, 402, 
[1926] 1 West.Wkly. 758. 


Ont.—Robinson v. Moffatt, 9 Ont.W. 
N. 209. 


“T have no sympathy with the acts 
of a purchaser who after years of 
occupation and use of the lands and 
after having prevented the vendor 
from making any other sale out of 
which he might have secured his full 
purchase-price takes advantage of 
something which he never considered 
of any importance to escape from a 
contract which has become burden- 
some by reason of depreciation in land 
values or for some other cause and 
throw the burden back on his vendor. 
But the law seems clear that if the 
vendor has no title as is the case 
here as far as the mineral rights in 
respect to most of the land are con- 
cerned the purchaser has the right to 
repudiate if he does so promptly upon 
discovering such absence of title. 
That was done here.” Stankievich v. 
Armacost, supra. 

59. Isaacs v. Bardon, 89 N.W. 913, 
114 Wis. 142. 

[a] Purchaser is chargeable with 
knowledge of defect disclosed by re- 
citals in his deed. In re Mulholland’s 


40 


Hore O05 


with knowledge of defect because of 
an adverse claim pending before the 
court, as the purchaser has the right 
to assume that the title was as repre- 
sented until final adjudication to the 
contrary. Lattin vy. Wilcox, 29 P. 228, 
93) Cal: ixwils) Wileox’ v. Lattiny 29<P; 
226, 93 Cal. 588. 


60. Reed v. Witcher, 137 P. 294, 23 
Cal.App. 136. 

[a] Delay held unreasonable.—(1) 
Thirty years. Vanee v. House’s 
Heirs, 5 B.Mon. (Ky.) 537. (2) Seven 
years. Southern Pac. R. Co. v. Choate, 
649 P29 De Loca Cal 2uSen sno.) ae eo Uae 
years. .Houston v. Hurley, 2 Del.Ch. 
247. (4) Two and one-half years. 
McNair v. Sockriter, 201 N.W. 102, 199 
Iowa 1176. (5) Fifteen months. 
Smith vy. Detroit, ete., Gold Min. Co., 
OMe IN VV ie tons dts ols. 


61. Kane v. Jones, 91 P. 2, 46 Wash. 
631; Rosenberg v. Cook, 8 Q.B.D. 162; 
Armstrong v. Nason, 25 Can.8S.C. 268. 


62. In re Tanqueray-Willaume, 20 
Ch.D. 465; Want v. Stallibrass, L. R 
8 Eixeh. 175. 


63. See cases infra this note. 


[a] Delay held excused.—(1) Ven- 
dor’s promise to perfect title. Cooper 
V.. Huntington, 172 7B. b9 Laws eal. 
160; Owen v. Pomona Land, ete., Co., 
Coivea O00; OAmcEnu ZO, ished) Ogio Soll 
Altman v. Massell Realty Co., 146 S. 
E. 849, 167 Ga. 828; Mochel v. Cleve- 
land, 5 P.(2d) 549, 51 Idaho 468; Scott 
v.’ Desire, 175 Ill.App. 215;° Read v. 
Loftus) 103) Bi. 850, 32) Kan. 485, 31) au) 
R.A.N.S. 457; Taylor v. Fry, 238 N.W. 
274, 255 Mich. 333; La Force v. Cas- 
pian Realty Co., 219 N.W. 668, 242 
Mich. 646; Green v. Ruzicka, 207 N. 
W. 509, 114 Neb. 308; Macey v. Fur- 
man, 156 P. 548, 90 Wash. 580. (2) 
Purchaser’s negotiations to remove 
defects. Strother v. Leigh, 130 N.W. 
1019, 151 Iowa 214; Ballantyne vy. Het- 
tinger, 8 Alta.L. 412. 


64. See case infra this note. 


[a] Vendor’s promise to perfect ti- 
tle-—Unreasonable delay in rescind- 
ing a contract of purchase of land is 
not clearly explained by the purchas- 
er’s testimony that he relied on prom- 
ises of the vendor, and delayed at his 
request, where the vendor explicitly 
denies that he made any promises or 
requests, and testifies that he never 
heard of any claim for a rescission 
until the bill was filed. Leiker v. 
Heuson, (Tenn.Ch.A.) 41 S.W. 862. 


land between time contract was made 
or right to rescind accrued, and time 
of its attempted enforcement, may be 
considered as bearing on equities of 
parties and question of prejudice 
from delayed rescission; but the 
change in value must be proved. It 
will not be assumed. McNair v. 
Speier: 201 N.W. 102, 199 Iowa 
1176. 


67. McKellar Real Estate & In- 
vestment Co. v. Paxton, 218 P. 128, 62 
Utah 97. 


[a] Failure to claim enforcement. 
—Where the vendor contracts ta con- 
vey land in part payment of 4 debt, 
and then refuses to perform, andthe 
creditor-purchaser brings suit on the 
debt less the agreed price of the land, 
it was held that this was no election 
to rescind the contract to convey the 
land. Colvin v. Shaw, 29 N.Y.S. 644, 
ZOCriun 56: 


68. See infra §§ 482-486. 

69. Harding v. Olson, 52 N.E. 482, 
484, 177 Ill. 298 [aff 76 Ill. App. 475]. 

Action by purchaser against ven- 
dor as constituting rescission see in- 
fra § 485. : 

70. Allen v. Adams, 143 N.W. 1092, 
162 Iowa 300. 


71. Allen vy. Adams, supra. 
72. Sanford v. Emory’s Adm’r, 34 
Ill. 468; Fuller v. Hubbard, 6 Cow. 


GNUY..) 223 16.eAtIm. DN42'3 + 
Nicola, 34 Pa.Super. 189. 


[a] Notice of rescission and sur- 
render of possession relieves the pur- 
chaser of obligation to the vendor, 
and if the vendor does not take back 
the land, and another claims right to 
it and takes possession, the purchas- 
er by buying in the claim may retake 
possession and hold against the orig- 
inal vendor. Bullock v. Beemis, 3 A. 
K.Marsh. (Ky.) 285. 


73. U.S.—Richardson vy. Lowe, 149 
B16 255) 7 UC vAca817: 


Ala.—Duy v. Higdon, 50 So. 378, 162 
Ala. 528; Romanoff Land & Min. Co. 
v. Cameron, 33 So. 864, 187 Ala. 214; 
Orendorff v. Tallman, 7 So. 821, 90 Ala. 


Lighteap v. 


441; Foster v. Gressett’s Heirs, 29 
Ala. 393. 
Cal.—livans v. Duke, 73 P. 732, 140 


Cal 225) Ruhl vis Motty ibs. ey 304.020 
Cal. 668; Lee McClelland, 52 P. 300, 
120 Cal. 147. 


Ill.— Lockbridge  v. Ill. 


Foster, § 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 482-485] 


the stipulated time,*4 or where the contract con- 
templated no specifie time for giving a deed,*® or 
where, although the contract stipulated a time for 
performance, it was not of the essence of the con- 
tract,*® or where the right to rescind has been held 
in abeyance on the vendor’ s promise to perfect the 
title,“” or to complete improvements,’® or where per- 
formance by the vendor has been indefinitely extend- 
ed by the purchaser’? or by mutual consent,’° the 
purchaser cannot subsequently rescind without giv- 
ing notice to the vendor and allowing a reasonable 
time for performance; aor, where the extension is 
definitely extended, can the purchaser earlier rescind 
without notice giving a reasonable time.*! Under 
some circumstances, however, notice or offer to re- 
seind is unnecessary, as where the purchaser has 
made ineffectual efforts to obtain a title from the 
vendor who has moved from the state,S? or where 
the vendor has disabled himself from making title,®* 
or in his answer has stated that such offer would be 
unavailing,** or where the vendee has been evicted 
by the holder of the paramount title,®® or where it 
is apparent that the vendor cannot be prejudiced by 
want of notice and that his rights ean be protected 
by the decree;8* and notice of intention to rescind 
is not necessary where the purchaser, having fully 
performed, treats the contract as already rescinded 
by the vendor’s breach, and sues at law to recover 
the purchase money.®? The rule that notice is not 
necessary because futile where the vendor is not 
able to give good title has no application where the 


569. 
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vis, (Tex.Civ.App.) 230 S.W. 761. 
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parties had made a supplemental agreement to pur- 
chase the necessary additional land.* 


[§ 483] (3) Parties by and to Whom Notice Must 
Be Given. A notice of intention to rescind a con- 
tract of purchase, in which two or more parties are 
jointly interested on one side or the other, must ordi- 
narily be given to or by all of them as the case may 


be.*® 


[§ 484] (4) Sufficiency of Notice—(a) In Gener- 
al. A notice of intention to rescind must conform to 
specific requirements, if any, contained in applicable 
statutes®® and in the contract.°1 <A simple notice of 
intent to rescind without a demand for a convey- 
ance,’* or a demand for the deed without notice of 
intent to rescind if it is not forthcoming,®*? is not 
sufficient. A fortiori, a letter from the purchaser 
to the vendor stating a desire that there should be 
no further adjournment,®* or a demand merely that 
the vendor “settle” with the purchaser®® is not suffi- 
cient; but notice is sufficient if in terms which the 
vendor must have understood to mean rescission if 
the vendor failed to perform.°® 


[§ 485] (b) Bringing of Suit To Rescind as Con- 
stituting Notice. While the bringing of a suit in 
equity to rescind or cancel the contract is the equiv- 
alent of an election to rescind in a case where, under 
the circumstances, no notice of an intent to rescind 
is necessary,?* and may be the equivalent of notice 
in cases where notice is required,®® it has been held 
in other cases requiring notice that the mere bring- 


[aff 148 A. 917, 106 N.J.Eq. 276, re- 


Kan.—Provident Loan Trust Co. v. 80. Darrow v. Cornell, 51 N.Y.S,}] opening den 151 A. 371, 106 N.J.Eq. 
McIntosh, 75 P. 498, 68 Kan. 452, 1|828, 30 App.Div. 115; Glaser v. Hisen | 485]; Mikusch v. Beeman, 188 P. 780, 
Ann.Cas. 906. Realty Co., 187 N.Y.S. 171; Leggett v. | 110 Wash. 658. 

Me.—Estey v. Whitney, 90 A. 1093, Crago; 218 NuwW. 11; 51S: D.. 13/8: [a] _ Notice and demand made on 
112 Me. 181. 81. Barba v. Gunsberg, 129 A. 747,|June 1 is sufficient under a contract 


Mich.—Mestler v. Jeffries, 108 N.w.|? N-J-Misc. 714. 


requiring notice to be made between 
June 1 and June 15 to be effective. 


994, 145 Mich. 598. 

Neb.—Pollock v. Smith, 
312, 49 Neb. 864. 

N.C.—Knight vy. Houghtalling, 
COAL 

Va.—Trammell vy. Ashworth, 39 S. 
EB. 593, 99 Va. 646; Hurt v. Miller, 27 
S. Hiv831595. Vaz.32. 

W.Va.—Whittaker v. 
Virginia Imp. Co., 12 S.E.. 507, 
Wawel” 

74. A Teeny: Minette Land Co. v. 
Stapleton, 139 So. 342, 224 Ala, 175. 

Ariz.—Pima Farms Co. v. Fowler, 
258 0P2225) 6, poe eAriIZa soaks 


Cal.—Tuffin v. Warfield, 237 P. 64, 
72 Cal.App. 282. 
Pa.—Holt’s Appeal, 98 Pa. 257; Wil- 
liams v. Thomas, 7 Kulp 371. 
S.D.—Ginger v. Smith, 196 N.W. 
298, 47 S.D. 106. 


75. Wurfel v. Bockler, 210 P. 2138, 
106 Or. 579; Skoog v. Columbia Canal 
Co., 114 P. 1034, 63 Wash. 115. 


76. Bussey v. Barilleaux, 133 So. 
446, 172 La. 204 [transf 129 So. 167, 
14 La.App. 82]; Bussey v. Wise-Mil- 
Jer, 133 So. 443, 172-La, 198 [transf 
129 So. 166, 14 La.App. 104]; Reigart 
v. Fisher, 131 A. 568, 149 Md. 336; 
Nass v. Munzing, 138 A. 922, 101 N. 
J.Eq. 798 [aff 136 A. 344, 100 N.J.Ea. 
421]; Roberts v. C. R. Realty Co., 146 
A. 667, 7 N.J.Misc. 595. 


77. Hissam vy. Rusch, 209 N.W. 741, 
168 Minn. 300; Schiffer v. Dietz, 83 
N.Y. 300 [rev 53 How.Pr. 372]. 

78. Brede v. Rosedale Terrace Co., 
110 N.E. 480, 216 N.Y. 246. 

79. Harris County Inv. Co. v. Da- 


69 N.W. 
85 N. 


Southwest 
34 W. 


82. Taylor v. Porter, 1 Dana (Ky.) 
421, 25 Am.D. 155. 

83. Pearce v. Hubbard, 135 So. 179, 
223 Ala. 231; Giarratano v. McIlwain, 
214 N.Y.S. 582, 215 App.Div. 644. 


84. Elliott v. Boaz, 9 Ala. 772. 

85. Hawkins v. Stoffers, 276 P. 452, 
278 P. 76,40 Wyo, 226. 

86. Elrod-Oas Home Bldg. Co. v. 
apes SAP. Cd) 17155120 Gal App: 
485. 

[a] Where vendor sues for pur- 


chase price, although having no title 
to convey, the purchaser may repu- 
diate by means of defense and coun- 
terclaim, without formal notice of 
rescission, it also appearing that the 
vendor had been given time to perfect 
title. Krom v. Kaiser, 8 Alta.L. 287. 


87. Bowlen vy. Canada Permanent 
ves Co., (Alta.) [1924] 2 Dom.L.R. 
1205. 


88. Wright v. Derbes, 122 So. 57, 
168 La. 335. 


8&9. Clayton v. Fletcher Savings & 
Tanee Co., 155 N.E. 539, 89 Ind.App. 
431. 


90. See case infra this note. 


[a] Place for serving notice.— 
Notice by plaintiff to rescind a con- 
tract for the purchase of real prop- 
erty for fraud of the vendor corpo- 
ration, which had a place of business 
only in San Francisco, could only be 
made at such office under the statute. 
Hammond v. Ocean Shore Develop- 
rent’ ©o., 133° P. 978, 22 ‘CalvApp. 167: 


91. Wendel v. Berwyn Estates, 
(Ch.) 149 A. 894 [aff 149 A. 893, 106 
N.J.Eq. 275]; HWckhause v. Berwyn 
Estates, 146 A. 65, 104 N.J.Eq. 416 


se aaa VernloeCu Ron cena vy, soomAnee ooo 


92. "Tiernan v. Roland, 15 Pa. 429. 
93. Skoog v. Columbia Canal Co., 
114 P. 1034, 68 Wash. 115. 
94. Glaser v. Hisen Realty Co., 187 
N. ae Se aia 
Tuffin v. Warfield, 237 P. 64, 


1 ee. App. 282. 


96. Brown v. California & West- 
oS Land Co., 177 N.W. 774, 145 Minn. 


[a] “The deal is off.”—A_ state- 
ment by the purchaser that the deal 
is off, that he will have nothing more 
to do with it, and that he will have 
to have his money back, is a sufficient 
notice of rescission. Marshall v. 
Gilster, 201 P. 711, 34 Idaho 420. 


[b] “Get your money ready.”— 
Where a deed provided that at the end 
of five years grantor should ascertain 
whether the grantee was satisfied, 
and, if not, should return the price, 
and receive a reconveyance, a state- 
ment by grantee when approached at 
the time set, that “I am about of the 
same opinion that I was when the 
transaction was had; get your money 
ready,’ meant that grantee was dis- 
satisfied, and intended to reconvey. 
Burner v. Burner, 79 S.E. 1050, 115 Va. 
484. 


97. See supra § 481. 


98. Walker v. Burch, 178 N.W. 209, 
104 Neb. 592. 

[a] Suit as notice.—The bringing 
of a suit within a few days after pay- 
ment of money toward the purchase 
of land operated as notice to vendor 
of refusal of purchasers to go ahead 


- 
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ing of suit to rescind does not, in itself, constitute 
such notice.®® 

[§ 486 | (5) Effect of Notice. Where the purchas- 
er has given sufficient notice of intent to rescind in 
default of conveyance, the vendor, as a general rule, 
must then tender the deed within the stipulated 
time,' or, where no time is specified, within a rea- 
sonable time,” but notice to complete title within a 
specified time, and of intent to rescind on failure to 
do so, does not effect rescission where the cireum- 
stances entitle the vendor equitably to a longer time 
within which to complete title. Notice of rescis- 
sion on certain specific grounds is regarded as a waiv- 
er of other possible grounds of rescission not therein 
specified,* but a notice of rescission on the ground 
that the vendor did not have a marketable title does 
not waive defects in the title not specifically men- 
tioned in the notice.® 


[§ 487] g. Acts Constituting Rescission—(1) In 
General. Unequivocal acts by the purchaser which 
are inconsistent with the continuance of the contract 
constitute a rescission thereof,® although it is other- 
wise as to acts which are not necessarily inconsistent 
with the continued existence of the contract.’ It 


with the deal under new terms im- Or.—T. 


posed, and as a demand for the return 
of the money paid. Duncombe v. 
Tromble, 188 N.W. 367, 219 Mich. 8. 


99. Nass v. Munzing, 138 A. 922,{125 Wis. 489. 
101 N.J.Eq. 798 [aff 136 A. 344, 100 Sask.—Gunne v. 
NJ: Eq. 421). ete: Co:, 9) Sask. I,) 94% 


“Their suit was brought before they [a] 
matured their cause for action by the 
requisite notice and demand for per- 


formance, and it is not maintainable. 
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B. Potter Realty Co. v. 
Breitling, 155 P. 179, 79 Or. 293. 9. 

Wis.—Woodman 
Land Co., 103 N.W. 236, 104 N.W. 920, 


Consolidated Land, 


Acts held to constitute rescis- 
sion.—(1) Where the purchaser’s at- 
torney went to the vendor, 
him that he came to settle up the con- 


[§§ 485~488 


is not necessary that rescission, to be effective, should 
be formal or in writing;*® a refusal of the purchaser 
to perform under circumstances showing an intent 
to reseind,? or an abandonment of possession with 
notice that he considers the contract rescinded,?°® 
or acquiescence in the sale by the vendor to a third 
party,'! is sufficient; but rescission is not establish- 
ed by proof that the purchaser neglected to keep up 
or care for the property,!? or offered to return the 
deed,'*® or offered conditionally to return the land,*# 
or demanded conveyance or return of the purchase 
money within an unreasonably short time,'® or mere- 
ly suggested the possibility of resale by the vendor 
to a third party.1® It is a question for the jury 
whether the contract has been rescinded by the pur- 
chaser.*? 


[§ 488] (2) Action by Purchaser against Ven- 
dor.18 The institution of a suit by the purchaser to 
recover money paid on a contract for the purchase 
of land on the theory that the contract has been re- 
pudiated and no longer exists,1® or the filing of a 
counterclaim for rescission based upon misrepre- 
sentation without other positive act of repudiation 
before action brought,?° amounts to a rescission 


Misc. 99. 


Cal.— Eshleman v. Henrietta 
Vineyard Co., 32 P. 595, 97 Cal. 670. 


Ay sclera ae v. Butler, 4 Litt. 


v. Blue Grass 


Minn.—Dean y. Hitchings, 41.N.W. 
240, 40 Minn. 381. 

N.Y.—Davison v. Jersey Co. As- 
sociates, 6 Hun 470 [aff 71 N.Y. 333]. 

Wash.—Robinson y. Steele, 157 P. 
845, 91 Wash. 268 [aff 163 P. 486]; 


informed 


The suit cannot be regarded as a Sub- 
stitute for the notice and demand; it 
amourts only to a gesture that the 
complainants regarded themselves as 
no longer bound; it is not founded 
on a right to rescind and has not the 
legal effect of relieving them of lia- 
bility to perform.” Nass v. Munzing; 
136 A. 344, 345, 100 N.J.Eq. 421. 


1. Drumheller y. Bird, 15 P.(2d) 
260, 170 Wash. 14; Mauk v. Lee, 119 
RP. is 5, 66 Wash. 184. 


2. Schmidt v. Scandinavian Cana- 
ane Land Co., 161 N.W. 218, 186 Minn. 
14. ; 


3. See case infra this note. 


[a] Pending court proceedings re- 
quested by purchaser.—Where a ven- 
dor had incurred an expense of about 
eighteen thousand dollars in attempt- 
ing to procure a complete title, as re- 
quired by the contract, and pending 
proceedings in court requested by the 
purchaser could not be completed 
within ten days, the notice of the pur- 
chaser requiring the vendor to com- 
plete the title within ten days, or the 
purchaser would rescind the contract, 
did not effect a rescission of the con- 


tract. Spencer v. Lyman, 131 N.W. 
802, 27 S.D. 471. 
4, Hawes v. Swanzey, 98 N.W. 


586, 123 Iowa 51 (holding that, where 
the purchaser gave notice of a rescis- 
sion for failure in the vendor’s title, 
he cannot, in an action against him 
for specific performance, show fraud 
as a ground for rescission). 


5. Bozdech v. Montana Ranches 
oO, 216 PB. 319; 677 Mont) 366. 


6. Cal.—Harry H. Culver & Co. v. 
Superior Court in and for Los Angeles 
County, (App.) 19 P.(2d) 43. 


ee ae ete v. Decamp, 21 N.J.Eq. 
414. 


tract, demanded return of the money 
for failure to give possession and 
threatened suit. Lackovic v. Camp- 
bell, 195 N.W. 798, 225 Mich. 1. (2) 
Letter offering to rescind and tender- 
ing quitclaim deed on payment back 
of purchase money. Shermaster v. 
California Home Bldg. Loan Co., 181 
P. 409, 40 Cal.App. 661. 


7. Moore v. Beiseker, 147 F. 367, 77 
C.C.A. 545; Whitaker v. Tompkins, 
19 Ga. 575; Lewis v. McMillen, 41 
Barb. (N.Y.) 420. 


[a] Acts held not to constitute 
rescission.—(1) Where the purchaser 
successfully resisted a suit for the 
purchase money, on the ground of a 
defect in the vendor's title and that 
the price was not yet due. Ogden vy. 
Walker’s Heirs, 6 Dana (Ky.) 420. 
(2). Where a purchaser deposited 
with a third person a check as a part 


of the price, and then demanded 
the return of the money, expressly 
avowing his desire to perform the 


contract. Kister v. Pollak, 109 N.Y.S. 
204; 125 App:Div. 226. (3) Where a 
purchaser defaults in his payments. 
Greene v. Riordan, 276 P. 141, 97 Cal. 
App. 462. 

8. See case infra this note, 


[a] Assigning claim to recover 
purchase money paid.—Where one 
who agreed to purchase because of 
fraudulent representations did not re- 
ceive anything, and his agent who had 
conducted the transaction told the 
seller in the purchaser’s presence, 
upon discovering the misrepresenta- 
tions, that he would not let the deal 
go through, and the purchaser did not 
go on with the transaction, but as- 
signed his claim to recover the earn- 
eSt money paid, his disaffirmance was 
sufficient, without any writing or cere- 
monious denunciation of the fraud. 
Caplan v. Moness, 117 N.Y.S. 941, 64 


Martin v. Pierce; 106 Pa 1l27 757 Wash? 


10. Thomas v. Seaman, 
App. 396 [aff 114 N.E. 40, 275 
Farris v. Ware, 60 Me. 482 

11. Miller -v. McConnell, 161 N.W. 
461 [mod 157 N.W. 943, 179 Iowa 377]. 


12. Pratt v. Martig, 234 N.W. 464, 
182 Minn. 250. 


13. Howe v. Martin, 102 P. 128, 23 
Okl. 561, 188 Am.S.R. 840. 


Offer to return deed as restoring 
status quo see supra § 472. 


14. See cases infra this note. 


[a] Conditional offer held insuffi- 
cient.—(1) Offer to reconvey at dis- 
count. Gripp v. Scherer, (Iowa) 212 
N.W. 113. (2) Where the purchaser 
informed the vendor that he was dis- 
satisfied and wanted his money back, 
and would get off the land if his mon- 
ey was refunded. Buckingham v. 
pea ad (Yex.Civ.App.) 135 S.W. 


195, Til. 
Tll. 267]; 


15. See supra § 486. 


16. McAlister v. St. Joseph Street 
Const. Co., (Mo.) 181 S.W. 54. 


17. Magaw v. Lothrop, 4 Watts & 
S. (Pa.) 316; Hoffman v. Titlow, 92 
P. 888, 48 Wash. 80. 


18. Action by purchaser against 
vendor as constituting: 


Election to rescind see supra § 481. 
Notice of rescission see supra § 485. 


19. Herrington vy. Hubbard, 2 Ill. 
569, 38 Am.D. 426; Want v. Stalli- 
brass, L. R. 8 Exch: 175; Hartt v. 
Wishard Langon Co., 18 Man. 376; 
Gunne y. Consolidated Land, etc., Co., 
9 Sask. L, 94. 


20. Consolidated Investments, Ltd. 
v. Acres, 12 Alta.L. 210. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 488-489] 


thereof. 


contract be annulled.?7 


[§ 489] h. Waiver of Right To Rescind?8—(1) In 
General. Any act on the part of the purchaser treat- 
ing the contract as in force, when done voluntarily 
and with a knowledge of facts creating a right to 
rescind, amounts to a waiver of the right to rescind 
because of the existence of such facts.?° 


21. Elterman v. Hyman, 84 N.E. 
OST e GtOe LOOMING dS; ak? TAS: 
862, 15 Ann.Cas, 819. 

22.. Elterman y. Hyman, supra; 
Diven v. Ashbaugh, 200 N.Y.S. 634, 


121 Misc. 212. 


_. ‘The vendee does not elect to null- 
ify the contract nor seek remission to 
his original rights when he asserts 
his acquired rights, depending wholly 
on the contract and his action there- 


under. He recognizes the contract as 
a subsisting obligation, valid in its 
inception and still in force, and 


founds his entire claim for relief on 
the theory that, because it is valid 
and he has made payments on it as 
required by it, he has become an own- 
er of the land in equity to the extent 
of such payments. He accepts ‘the 
situation which the wrongdoing of the 
other party has brought about,’ and 
tries to get out of the land what he 


paid on it under the contract.” Elter- 
man v. Hyman, supra. 
23. Tamsen v. Schaefer, 15 N.E. 
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24. Pettus v. Smith, 25 S.C.Eq. 197. 
25. Erie Gas Co. v. Haverstick, 56 
Pa. 28. 


26. Hurst v. Means, 2 Swan (Tenn.) 
594. 

27. Russell v. Hawxhurst, 187 P. 
146, 44 Cal.App. 703. 

28. Effect of: 
peley. in rescinding see supra §§ 476— 

480 


Knowledge or conduct of purchaser 
on his right to rescind for failure 
of, or defects in, title see supra §§ 
442-446, 

Recitals of grounds in notice of 
rescission see Supra § 486. 

29. U.S.—Shappirio v. Goldberg, 24 
S.Ct. 259, 192 U.S. 232, 48 L.Ed. 419 
[aff 20 App.D.C. 185]. 

Ala.—Romanoff Land & Min. Co. v. 
Cameron, 83 So. 864, 137 Ala. 214; 
Griggs v. Woodruff, 14 Ala. 9. 

Cal.—Ruhl v. Mott, 53 P. 304, 120 
Cal. 668; Delano v. Jacoby, 31 P. 290, 
96 Cal. 275, 31 Am.S.R. 201 

Ill.—Lombard_ v. Chicazo 
Cong., 64 Ill. 477. 

Iowa.—Hawes v. Swanzey, 98 N.W. 
586, 123 Iowa 51. 

Ky.—Allison v. Cocke, 51 S.W. 593, 
106 Ky. 763, 21 Ky.L. 434; Lampton 
v. Usher’s Heirs, 7 B.Mon. 57. 


Mich.—Corbett v. Schulte, 77 N.W. 
947, 119 Mich. 249. 


Mo.—Boulware v. Crohn, 99 S.W. 
796, 122 Mo.App. 571; Pursley v. Good, 
68 S.W. 218, 94 Mo.App. 382 


N.J.—Hibel v. Von Fell, 38 


Sinai 


A. 201, 


But an action by the purchaser against 
the vendor does not constitute rescission when 
brought to enforce rights growing out of the con- 
tract,?* as, for example, to enforce a lien against 
the land on the assumption that the contract, and 
payment of money under it, gave the purchaser an 
interest in the land,?? or to recover damages for 
breach of the contract to convey,” or for a defect in 
the title,?* or for delay in performance.?® 
is no rescission where the purchaser, without sur- 
rending possession, brings suit to recover purchase 
money,”® or files a cross complaint asking that the 
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So there 


However, 


55 N.J.Eq. 670. 


N.C.—Knight v. Houghtalling, 
IN Cee; 

Or.—Union Savings’ & Loan Ass’n 
v. Getty, 296 P. 878, 135 Or. 565; Scott 
v. Walton, 52 P. 180, 32 Or. 460. 
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Ser tma ee v. Briggs, 9 S.C.Eq. 
32. 
Tex.—Fant v. Wright, (Civ.App.) 


61 S.W. 514. 


Utah.—Kelly v. Kershaw, 16 P. 488, 
5 Utah 417. 


Va.—Ferry v. Clarke, 77 Va. 397. 
Wis.—Akerly v. Vilas, 21 Wis. 88. 
B.C.—Bostwick v. Coy, 21 B.C. 478. 


Ont.—Thomson v. Playfair, 25 Ont. 
Ta r3 6 Dye82 0) Ontawi.ke.s 8 Oc: 
30. Ft. Payne Coal, etc. Co. v. 


Webster, 39 N.E. 786, 163 Mass. 134. 


[a] Acts held to constitute waiver. 
—(1) Accepting conveyance with 
knowledge of deficiency. McMichael 


v. Webster, 4 A714, 57 N.S... 295; 
73 Am.S.R. 630. (2) Accepting trans- 
fer and recording it with knowledge of 
deficiency although ignorant of ex- 
tent. Franz v. Hassen, 12 Alta.L. 406. 
(3) Attempt to sell land. Boulware 
v. Crohn, 99 S.W. 796, 122 Mo.App. 
571; Robinson v. Moffatt, 9 Ont.W.N. 
209, 99. (4) Failure to demand re- 
fund. Pima Farms Co. y. Fowler, 258 
P. 256, 32 Ariz.’331. (5) ~Sale of land. 
Dashiell v. Christian, (Tex.Civ.App.) 
152 S.W. 1112; Kelly v. Kershaw, 16 
P. 488, 5 Utah 417; Kelly v. Kershaw, 
14 P. 804, 5 Utah 295; Parkhurst v. 
Dickinson, 83 P. 895, 41 Wash. 420. 


[b] Acts held not to constitute 
Wwaiver.—(1) Attempt by suit against 
third person to gain possession, which 
neither the vendor nor the vendee had 
at the time of the sale, the vendor con- 
cealing from the vendee the former’s 
struggle with the occupant over the 
property. Ruiz v. Rodriguez, 32 Porto 
Rico 836. (2) Failure to make de- 
mand for deed of the vendor where 
the purchaser did make such demand 
of the vendor’s agent. Kuykendall v. 
Schell, (Tex.Civ.App.) 224 S.W. 298 
[dism f w j]. (38) Investigating a 
proposition for exchange of the land. 
Thomas vy. Seaman, 114 N.B. 40, 275 
hilw267 wbate 19>. Te Ap prs 396). (4) 
Sale of his interest by the purchaser 
to a third party, the latter taking the 
right to rescind if the original vendor 
did not make the title good. Western 
Canada Inv. Co,, v. McDairmid, 15 
Sask.L. 142, 66 Dom-.L.R. 457. (5) 
Seeking injunction against transfer of 
purchase-money notes to innocent 
holders. Nelson .v. Jardine, 267 P. 
447, 46 Idaho 82. (6) Taking meas- 
ures to obtain a certificate of the land 
on refusal of the vendor to do so, but 
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the acts evincing an intention to waive the right to 
rescind must be distinct and unequivoeal,®° as, for 
example, by continuing negotiations after breach by 
the vendor on the basis of the continued existence 
of the contract;*! or by making*? or promising to 
make payments of the purchase money thereunder ;** 
or by making*®* or permitting the vendor without 
protest to make expenditures under the contract;*° 
or by bringing®® or continuing suit, already brought, 
on the contract,?* or by requesting a decree of spe- 
cific performance therein;** or by treating the con- 
tract as still subsisting after the vendor has wrong- 
fully declared a forfeiture.?° 
purchaser in possession is held to be established by 
his exercise of repeated acts of ownership after dis- 
covery of facts authorizing rescission,*® as where 
he continues in possession as owner under the con- 
tract,#! or where he occupies and uses the land as his 


And so waiver by 


thereafter, for a consideration, aban- 
doning the proceedings. Moreland v. 
Atchison, 24 Tex. 164. (7) Permit- 
ting property to be sold under a trust 
deed where notice to rescind was giv- 
en before payments on the trust deed 
were due. Cameron v. Evans Se- 
curities Corporation, 6 P.(2da) 272, 119 
Cal.App. 164. 

31. Griggs v. Woodruff, 14 Ala. 9; 
Lombard v. Chicago Sinai Cong., 64 
Ill. 477; Cantrell v. Robards, 238 S.W. 
831, 210 Mo.App, 688. 

[a] After sale by vendor to third 
party.—(1) Where the vendor con- 
veys to a third party, the acceptance 
of a bond for title from the assignee 
of the vendor is a waiver of the right 
to rescind for the conveyance. Cooper 
v. Stockton, 60° Mo.'81 (2!) PVAnid ta, 
purchaser under a contract of sale 
waives his right to rescind by reason 
of a conveyance of the land by the 
vendor to another, who took subject 
to such contract, where, with knowl- 
edge of the facts, he requires the 
grantee to furnish him an abstract 
and negotiates with him as to pay- 
ments under the contract. Kreibich 
v. Martz, 78 N.W. 124, 119 Mich. 343. 

32. N.Y.—Knickerbacker v. Harris, 
1 Paige 209 [rev on other grounds 5 
Wend. 638]. } 

Or.—Union Savings & Loan Ass'n v. 
Getty, 296 P. 878, 135 Or. 565. 

Tex.—Harris County Inv. Co. v. Da- 
vis, (Civ.App.) 230 S.W. 761; Lucken- 
pace v. Thomas, (Civ.App.) 166 S.W. 


Wash.—Wilson v. Fay, 204 P. 
119 Wash. 88. 
Pee eh tee v. Lloyd, 8 Alta.L. 
Pa Wolfe v. McArthur, 

34. Luckenbach v. Thomas, 
Civ.App.) 166 S.W. 99. 

35. Pima Farms Co. v. Fowler, 258 
Pi 256,,32 Ariz. 33 L. 


800, 


18 Man. 


Chess 


36. Halm v. Wright, 168 P. 36, 63 
Colo. 419. 

387. Jackson v. Irwin, 20 B.C. 487. 

38. Robinson v. Moffatt, 10 Ont. 


W.N. 183, 35 Ont.L. 9, 9 Ont.W.N. 209. 


39. Lundahl v. Hansen, 35 N.E. 
741, 147 Ill. 504 [aff 46 Ill.App. 424]. 


‘ 40. Everett v. Pickens, 83 So. 33, 
203 Ala. 322; Bennett v. Hickey, 70 
N.W. 900, 112 Mich. 379; American 
Land Co. of Texas v. Dale, (Tex.Civ. 
App.) 55 S.W.(2d) 229; Luckenbach 
v. Thomas, (Tex.Civ.App.) 166 S.W. 


99; Akerly v. Vilas, 21 Wis. 88. 
41. Lillienthal v. Bierkamp, 110 N. 
W. 152, 1383 Iowa 42; Williams v. 
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own;'? but waiver is held not to be established by 
the purchaser taking or retaining possession where it 
is provided for by the contract and has no other sig- 
nificance,** or is necessary for protection of the prop- 
erty pending litigation,*4 or pending efforts of the 
vendor to complete performance,*® especially where 
retention of possession under such circumstances 1s 
accompanied by tender of rescission,*® or by repeat- 
ed demands on the vendor that he perform.*? 
there is no waiver of the right to rescind, where the 
purchaser’s act cannot be treated as one voluntarily 
ratifying the sale,*® or where the act was done with- 
out knowledge of the facts creating a right to re- 
scind,*® or before such facts were in existence,®° or, 
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tion to waive;>! 


rw! 


And | Give Title.54 


if with knowledge of such facts, without the inten- 


Hefner, 297 P. 492, 89 Mont. 361; 
Trowbridge v. Oehmsen, 202 N.Y.S. 
833, 207 App.Div. 740 [appeal dism 
148 N.E~755, 240 N.Y. 678, and, aff 
150 N.E. 556, 241 N.Y. 564]; Wilson 
v. Fay, 204 P. 800, 119 Wash. 88. 


42.. Varnon v. Nabors, 66 So. 593, 
189 Ala. 464; Cross v. Mayo, 140 P. 
283, 167 Cal. 594; Gripp v. Scherer, 
(Iowa) 212 N.W. 113; McKellar Real 
Estate & Investment Co. v. Paxton, 
218 P. 128, 62 Utah 97. 


[a] Cutting of trees, removal of 
permanent structures, and installa- 
tion of others, are acts of ownership 
constituting waiver of right to re- 
scind. Standard Oil Co. v. Rice, 145 
N.E. 768, 195 Ind. 653. 

[b] Conveyance by purchaser to 
third party.—Where the purchaser of 
land is given a deed thereto at the 
time of the execution of a memo- 
randum of agreement, which provides 
for the approval of the title by his 
attorney, the purchaser, in order to 
rescind the contract and free himself 
from liability for the purchase money 
on the disapproval of the contract by 
his attorney, must tender a deed of 
reconveyance, and his failure to do so 
and subsequent disposition of the 
property to another constitutes an af- 
firmance of the contract and obligates 
him to pay the purchase price. Park- 
hurst v. Dickinson, 83 P. 895, 41 Wash. 
420. 

43. Greig v. Franco-Canadian 
Mortg. Co., Ltd., 10 Alta.L. 44. 


44. Shermaster v. California Home 
Bldg. Loan Co., 181 P. 409, 40 Cal. 
App. 661; Sorensen y. Larue, 278 P. 
1016, 47 Idaho 772. 


45. La Force v. Caspian Realty Co., 
219 N.W. 668, 242 Mich. 646. 


46. Jeffreys v. Weekly, 158 P. 522, 
81 Or. 140. 


47. W. E. Stewart Land Co. v. 
Terrell, (Tex.Civ.App.) 266 S.W. 604. 


48. See case infra this note. 


[a] Meeting assumed obligations 
to third party. — A purchaser who, 
after institution of a suit to rescind 
a sale, pays interest on a note of his 
vendor, in the hands of a third person, 
assumed by him as a part of the price 
of the lands bought, and which he had 
bound himself before the sale to pay 
such person, cannot be treated as one 
voluntarily ratifying the sale, so as 
to deprive him of the right to rescind 
the sale. Breaux v. Savoie, 1 So. 614, 
39 La.Ann, 243. 


Lb] Payment of taxes, under legal 
obligation, can in no wise be con- 
strued as a waiver of right to rescind. 
Dickerson v. Morse, 212 N.W. 933, 203 
Towa 480. 

49. Bozdech vy. Montana Ranches 
Co., 216 P. 319, 67 Mont. 366; Macey 
v. Furman, 156 P. 548, 90 Wash. 580; 


Whitney v. Belder, 16 Alta.L. 9. 


[a] Failure of vendor to deposit 
deed in escrow.—Where a condition 
in a contract for the sale of realty, 
requiring the vendor to deposit a 
deed in escrow within a certain time, 
was not performed, neither the failure 
of the purchaser to make objection 
thereto when he received the abstract 
thereafter, nor his continued efforts 
to sell the land, nor a statement by 
him that he would not accept the 
property because the orchard had 
been damaged, constituted a waiver of 
the condition in the contract, where 
he did not know of the breach until 
the deed was tendered him on the day 
on which he was required by the con- 
tract to perform. Boulware vy. Crohn, 
99 S.W. 796, 122 Mo.App. 571. 


[b] Defective title—Payment of 
installment of price by the purchas- 
er’s agent with knowledge of defect 
but without knowledge that the agree- 
ment calls for a conveyance free from 
such defect does not constitute a 
waiver. Greig v. Franco-Canadian 
Mortg. Co., Ltd., 10 Alta.L. 44. 


50. Folkerts v. Marysville Land 
Co., 210 N.W. 231, 232, 286 Mich. 294. 


“Defendant asserts that if the 
covenants were dependent the plain- 
tiffs waived their right to rescind by 
paying up and taking a deed before 
the time arrived for performance by 
defendant; that this made it an exe- 
cuted contract. Had plaintiffs waited 
and made their payments according to 
contract, and when they made their 
last payment the improvements were 
not made, this would, doubtless, be 
true. By paying up and accepting the 
deed it would be strong proof they 
were willing to accept the premises 
without the improvements. But when 
plaintiffs paid defendant it had two 
years yet in which to make the im- 
provements, and plaintiffs had a right 
to assume that they would be made as 
promised. We do not think the plain- 
tiffs waived the right to rescind.” 
Folkerts v. Marysville Land, Co., 
supra. 

[a] Failure to bring suit for 
rescission is not waiver where facts 
justifying rescission did not yet exist. 
Thrke v. Continental Life Ins. & Inv. 
Co., 157 P, 866, 91 Wash. 342, L.R.A. 
1916EF 430. 


51. See cases infra this note. 
[a] Payments made in escrow, 
with knowledge of defects in title, 


to be paid over to vendor on comple- 
tion of title, do not constitute a waiv- 


er. Lackow v. MacTaggart, 19 Pa. 
Dist, 116. 
[b] Payments made pending ne- 


gotiations for compromise do not con- 
stitute waiver. Boyer v. Edgemont 
MnveCony Zope 47 io Duo Telos 


[ec] Payments made on assurances 


[§§ 489-490 


and so acts of the purchaser con- 


stituting waiver of his right to rescind on a partic- 
ular ground will not operate as waiver of his right 
to rescind on other grounds outside the scope of his 
intention,®? and acts showing a willingness to waive 
conditionally do not operate as an unqualified waiv- 


[§ 490] (2) For Failure To Furnish Abstract or 
The purehaser waives his right to re- 
scind for failure of the vendor to furnish abstract 
or give title by acts treating the contract as in force, 
when done voluntarily and with intent to rescind 
and with knowledge of facts creating a right to re- 
seind on this ground.°® 


And so the right to rescind 


of performance.—The purchaser of 
city lots was held not to have waived 
the making* of improvements by the 
vendor, as provided in the contract, 
by subsequently taking deed and exe- 
cuting notes for price, where he aci- 
ed on assurances that improvements 
would be made. Tennant Land Co. v. 
Nordeman, 146 S.W. 756, 148 Ky. 361. 


[d] Postponing payments until 
vendor completes performance is not 
a waiver of the right to rescind on 
the ground of failure to perform. 
Grotheer v. Panama-Pacific Land Co., 
181 P. 667, 41 Cal.App. 19. 

[e] Purchase from actual owner, 
to whom vendor had conveyed the 
land before fraudulently selling it to 
plaintiff, does not operate as waiver 
of right to rescind the contract with 
the fraudulent vendor. Pittsburgh 
Splint Coal Co. v. Shackleford, 103 S. 
EK. 123, 86 W.Va. 356. 

52. See case infra this note. 

[a] Failure to give possession and 
title.—Although the vendee in a con- 
tract of sale of land waived his right 
to rescind for the vendor’s failure to 
give possession immediately, as_re- 
quired by contract, by entering into 
an arrangement with the vendor 
whereby the payments were placed 
in escrow until such time as the ven- 
dor might give peaceable possession, 
the right to rescind for failure of the 
seller to perform within a reasonable 
time was not thereby waived. Na- 
tional Pacific Oil Co. v. Watson, 193 P. 
133, 184 Cal. 216. 


Effect as waiver of notice of rescis- 
aon. on particular grounds see supra 
§ 48 

53. Thomas v. Seaman, 114 N.E. 40, 
275 Ill. 267 [aff 195 Ill.App. 396]. 


54. Right to rescind as affected by 
purchaser’s knowledge independent of 
walver see supra § 442. 

Waiver of defect in title see infra 
§§ 645-651. 


55. See cases infra this note. 


[a] Acts held to constitute waiver. 
—(1) Accepting payment of damages. 
Guill v. Paducah & Ill. R. Co., 205 S. 
W. 580, 181 Ky. 494; Husbands v. 
Paducah & I. R. Co., 195 S.W. 831, 
176 Ky. 290 [mod on another point 
199 S.W. 3, 178 Ky. 458]. (2) Agree- 
ing to accept title without examina- 
tion. Bates v. Smith, 205 N.W. 661, 
48 S.D. 602. (3) Agreeing to accept 
title after examination. Smith vy. In- 
dependent School Dist. No. 26J, 282 
P. 84, 48 Idaho 295. (4) Agreeing to 
accept title with covenants not to 
make particular objections thereto. 
King’s Park Co. v. Buchanan, 32 Man. 
45, 68 Dom.L.R. 666. (5) Confessing 
judgment for purchase money. Roach 
v. Rutherford, 4 S.C.Eq. 126, 6 Am.D. 
606. (6) Continuing negotiations 
under contract. Melick v. Cross, 51 A. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 490] 


for failure to furnish abstract or give title at the 
time fixed for performance,®® or before the time 
fixed for performance where grounds for rescission 
in advance of the time fixed exist,®7 is waived by 
the purchaser’s treating the contract as in force be- 


yond the time when it might have 


but waiver of right to a strict compliance does not 
waive the right to rescind for a continuing failure 
to convey a good title;°® and, in general, a waiver 
of a particular defect does not waive the right to 


16, 62 N.J.Eq. 545; Callaway v. Chrest- 
man, (Tex.Civ.App.) 269 S.W. 908; 
Brown v. Aitken, 92 A. 22, 88 Vt. 148, 
Ann.Cas.1916D 1152. (7) Demanding 
abatement in _ price. Chandler v. 
Gault, 194 N.W. 338, 181 Wis. 5. (8) 
Failing to object after examination of 
abstract. Chandler v. Gault, 194 N.W. 
33, 181 Wis. 5. (9) Failing to object 
to vendor’s directing him elsewhere 
for abstract instead of furnishing it 
himself. Papin vy. Goodrich, 103 Ill. 
86. (10) Failure to rescind at once 
after knowledge of defect. Williams 
VouWuson, 3b. Cir6ls. (LL). Making 
payments. Wilson v. Beazley, 199 P. 
Wie BOG Cal. 43) tel 2,) a elacine. lm= 
provements on property. Wetternach 
v. Jones-Thompson Inv. Co., 137 P. 
442, 77 Wash. 144. (13) Preventing 
performance by vendor. Platter v. 
Elkhart County, 2 N.E. 544, 103 Ind. 
360; Gutz v. Holahan, 227 N.W. 504, 
209 Iowa 839. (14) Purchasing ab- 
stract and making payments. Ward 
V. James 164.9370, 84 Or: 35s 2-5). 
Refusing to vacate on notice of for- 
feiture, for nonpayment of purchase 
money. Corbett v. Schulte, 77 N.W. 
947, 119 Mich. 249. (16) Remaining 
in possession, without objection. 
Friedrichsen v. Cobb, 275 P. 267, 84 


Mont. 238; Tompkins v. Hyatt, 28 N. 
Y. 347; Grigsby v. Hubbard, 216 N.Y. 
S. 1716, 207 fApp Div. 337:;).Gillam: -v. 
Briggs, 9 S.C.Eq. 482; Stockhausen v. 


Oehler, 201 N.W. 823, 186 Wis. 277. 
(17) Requesting extension of mort- 
gage. Hurlburt v. Fitzpatrick, 57 N. 
BH. 464, 176 Mass. 287. (18) Taking 
possession, with knowledge of en- 
cumbrances. Barnett v. Gaines, 8 
Ala. 373; Quigley v. Bartlett, (Mo. 
App.) 260 S.W. 494; Caswell v. Black 
River Cotton, etc., Mfg. Co., 14 Johns. 
(N.Y.) 453. (19) Tendering purchase 
price and demanding deed. Wilson v. 
Beazley, 199 P. 772, 186 Cal. 437. 


{[b] Acts held not to constitute 
waiver.—(1) Acceding to request of 
vendor in bringing suit to quiet title. 
Strother v. Leigh, 130 N.W. 1019, 151 
Towa 214. (2) Accepting and retain- 
ing abstract for a reasonable time for 
purpose of examination in the absence 
of agreement to the contrary. Culley 
-y. Dixon, 201 N.W. 582, 199 Iowa 136. 
(3) Assigning reason not founded in 
fact for refusing to accept perform- 
ance by the vendor. Friess vy. Rider, 
24 N.Y. 367, 82 Am.D. 308. (4) De- 
manding performance. Ashford vy. 
Holliday, 149 S.E. 790, 169 Ga. 237; 
Bernstein v. Langowsky, 207 Ill.App. 
387; Schmidt v. Scandinavian Canad- 
ian Land Co., 161 N.W. 218, 136 Minn. 
14; Stickney v. Keeble, [1915] A.C. 
386. (5) Leasing to another. Fagan 
v. Hook, 105 N.W. 155, 111 N.W. 981, 
134 Iowa 381; Mellenthin v. Donovan, 
209 N.W. 623, 168 Minn. 216. (6) 
Mere lapse of time before acting on 
right to rescind. Monteverde  v. 
Brooke Realty Co., 224 P. 247, 65 Cal. 


App. 435; Colby v. Plymouth Road 
Development Corporation, 232 N.W. 
237, 251 Mich. 663. (7) Paying in- 


terest under protest. Dickerson vy. 
Morse, 212 N.W. 933, 203 Iowa 480. 
(8) Pleading willingness to perform, 
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grounds.®® 


been rescinded; 


had not the vendors placed it out of 
their power to perform. Finch v. 
Sprague, 202 P. 257, 117 Wash. 650. 
(9) Ploughing up the land without 
any injury to its value. Plainview 
Farming Co., Ltd. v. Transcontinental 
Townsite Co., Ltd., 25 Man. 677. (10) 
Receiving money awarded in con- 
demnation proceedings as equitable 
owner. Hunt vy. Inner Harbor Land 
Co., 214. P. 998, 61 Cal:App. 271. (11) 
Remaining in possession, agreement 
permitting it. Abrams v. Thompson, 
L6l* Nee eS, 2.50- IN Yano, CL2) a Talk= 
ing possession, and making improve- 
ments, where the vendor thereafter 
continued to withhold the deed and to 
demand notes of a character to which 
he was not entitled under the contract. 
Vawiter v. Bacon, 89 Ind. 565. 


56. See cases infra this note. 


[a] Acts held to constitute waiv- 
er.—(1) Accepting conveyance after 
the time specified in the contract. 
Comparet v. Hedges, 6 Blackf. (Ind.) 
416; Banning v. Commerciai Orchards 
Co. of Washington, 156 P. 547, 90 
Wash. 554. (2) Asking for adjourn- 
ment of passing of title. Feingold v. 
Scardaccione, 187 N.Y.S. 68. (3) Con- 
tinuing in possession. Friedrichsen 
v. Cobb, 275 P. 267, 84 Mont. 238. (4) 
Paying interest on purchase-money 
note. Ginger v. Smith, 196 N.W. 298, 
47 S.D. 106. (5) Procuring an exten- 
sion of time for making payments. 
Hatton v. Johnson, 34 Leg.Int. (Pa.) 
37. (6) Receiving without objection, 
or agreeing to receive, abstract later 
than ‘ttime specified. Bragg v. Chil- 
cote, 176 Ill.App. 371; Jackson v. Con- 
lin, 50 Ill.App. 538; Stout v. Edwards, 
(Mo.App.) 210 S.W. 128. (7) Stating 
willingness to perform as soon as 
good title can be conveyed. Bales v. 
Williamson, 103 N.W. 150, 128 Iowa 
127; American Land, etc. Co. v. 
Crawford, 40 S.W. 672, 19 Ky.L. 376; 
Hyde v. Heller, 39 P. 249, 10 Wash. 
586; Clark v. Everett, 1 Man. 229. 


[b] Acts held not to constitute 
waiver.—(1) Attempting to sell land 
to others. Finch v. Sprague, 202 P. 
257, 117 Wash. 650. (2) Preventing 
strict compliance by vendor. An- 
dreoli, v. Hodge, 236 P. 333, 71, Cal. 
App. 762. 

57. See case infra this note. 


[a] Taking possession and continu- 
ing payments after right to rescind 
accrues constitutes waiver. Keifer v. 
Dreier, 205 N.W. 472, 200 Iowa 798. 


58. Brown v. California & Western 
Land Co., 177 N.W. 774, 776, 145 Minn. 
432; Schmidt v. Scandinavian Canadi- 
an Land Co., 161 N.W. 218, 136 Minn. 
14; Garrett v. Cohen, 117 N.Y.S. 129, 
63 Mise. 450; Freeman v. Duncan, 
(Tex.Civ.App.) 138 S.W. 1060; Gar- 
rison v. Newton, 165 P. 90, 96 Wash. 
284, 4 A.L.R. 804. 


“When plaintiffs made a tender on 
June 8th, that did operate as a re- 
storation of the contract, if defendant 
Saw fit to treat it so. It gave defend- 
ant another chance to perform. But 
this is not of great importance. 
Plaintiff's conduct did not waive the 


rescind on another ground.®® 
to rescind formally on particular grounds does op- 
erate as a waiver of the right to rescind on other 
A conditional acceptance of title does 
not operate as waiver in the absence of evidence 
that the condition has been performed;*! and while 
a purchaser, agreeing to accept. title without exami- 
nation, is thereafter only entitled to have defects 
cured or damages for breach of warranty,®? if the 
vendor, having opportunity to do so, fails or refuses 
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However, an attempt 


right to rescind for continuing failure 
of defendant to perform and con- 
vey a good title. Such a condition is 
not eliminated from the contract by 
failure to insist on timely perform- 
ance. Defendant not only continued 
in default of performance in this par- 
ticular, but apparently at that time 
could not perform.” Brown v. Cali- 
fornia & Western Land Co., supra. 


[a] Consent to wait a few days 
to enable the vendor to perfect title 
does not estop him from insisting that 
time is of the essence of the contract, 
and rescinding for failure to convey. 
Garrett v. Cohen, 117 N-¥.S.)129)63 
Misc. 450. 


[b] Accepting imperfect perform- 
ance.—The fact that the purchasers 
of land with a perpetual water right 
accepted for several years an imper- 
fect performance of an agreement to 
furnish the water, but without intent 
to waive their rights, and to give time 
in which to remove the cause of fail- 
ure, is not a waiver of their right to 
rescind for nonperformance. Tudor vy. 
Raudabaugh, 278 F. 254. 


59. La Torre vy. Edelsman, 22 Pa. 
Dist. 845. 
{a] Purchaser who waives his 


right to abstract at a specified time 
does not thereby waive his right to 
rescind for failure of the abstract to 
show a good title, the contract re- 
quiring an abstract showing good 
title at a future specified date. Bragg 
v. Chilecote, 176 Ill.App. 371. 


[b] Purchaser who approves title 
before making of contract to pur- 
chase (1) does not, in the absence of 
an express agreement, or of facts 
constituting an estoppel, waive his 
right to rescind for failure to convey 
title on the final execution of the con- 
tract (Craig v. White, 202 P. 648, 187 
Cal. 489), (2) but such approval may 
operate as waiver of the right to 
rescind for failure to convey under 
the circumstances of a particular case 
(Smith v. Independent School Dist. 
No. 26J, 282 P. 84, 48 Idaho 295). 


60. Olson & Nessa v. Rogness, 155 
N.W. 301, 304, 173 Iowa 331. 


“His repudiation of the contract 
and his rescission, or attempted 
rescission, thereof, was a formal one, 
made in writing, specifically stating 
the reasons for his action, and among 
them is no complaint or allegation 
that plaintiffs did not have good title 
to the land when they contracted to 
convey it, or that they would not be 
able to convey a good title when the 
time arrived to do so under the agree- 
ment. Having chosen his ground for 
the rescission of the contract, he can- 
not, when sued for its enforcement, 
‘mend his hold’ and insist upon rescis- 
sion because ‘of some other and dif- 
ferent reason.” Olson & Nessa vy. 
Rogness, supra. 


61. McCormick vy. Merritt, 105 N. 
W. 428, 131 Iowa 160. 


' 62. Bates v. Smith, 205 N.W. 661, 
48 S.D. 602. 
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to cure the defect or to compensate the purchaser 
therefor, a new cause of action for rescission arises 
and is not barred by the earlier waiver.®? 


[§ 491] (38) For Mistake. 


63. Larson v. Thomas, 215 N.W. 
927, 51 S.D. 564, 57 A.L.R. 1246. 

64. See cases infra this section. 

65. Schafroth v. Ross, 289 F. 703. 

66. Bennett v. Hickey, 70 N.W. 900, 
112 Mich. 379. 

67. Sladovich v. Glaser, 91 So. 297, 
150 La. 918; Macey v. Furman, 156 
P. 548, 90 Wash. 580. 

68. Thiel v. Perkins, 111 A. 666, 92 
N.J.Eq. 79. 

69. Contracts generally see Con- 
tracts. § 687. 

70. U.S.—Richardson v. Lowe, 149 
F. 625, 79 C.C.A. 317. 

Ala.—Romanoff Land & Min. Co. v. 
Cameron, 33 So. 864, 137 Ala. 214; 
Foster v. Gressett’s Heirs, 29 Ala. 393; 
Griggs v. Woodruff, 14 Ala. 9. 

Cal.—Evans v. Duke, 73 P. 732, 140 
Cal. 22; Ruhl v. Mott, 53 P. 304, 120 
Cal. 668; Lee v. McClelland, 52 P. 300, 
120 Cal. 147. 


Conn.—Goldberge vy. Krayeske, 128 
Ae Oi 102) Conn. 1375 
D.C.—Shappirio v. Goldberg, 20 


App.Cas. 185 [aff 24 S.Ct. 259, 192 U.S. 
232, 48 L.Ed. 419). 

Jll.—Lockbridge v. Foster, 5 Ill. 569. 

Towa.—Spitler v. Perry Town Lot & 
Improvement Co., 179 N.W. 69, 189 
Iowa 709; Bean v. Bickley, 174 N.W. 
675, 187 Iowa 689. 

Kan.—Provident Loan Trust Co. v. 
McIntosh, 75 P. 498, 68 Kan. 452, 
1 Ann.Cas. 906 and note. 

Ky.—Hogan vy. Tucker, 77 S.W. 197, 
116 Ky. 918, 25 Ky.L. 1104; Finley’s 
Ex’rs v. Lynch, 2 Bibb 566, 5 Am.D. 
635. 

Mich.—Mestler v. Jeffries, 108 N.W. 
994, 145 Mich. 598. ; 


Neb.—Pollock v. Smith, 69 N.W. 
312, 49 Neb. 864. 


N.H.—Sipola v. Winship, 66 A. 962, 
74 N.H. 240. 

N.J.—Du Bois v. Nugent, 60 A. 339, 
69 N.J.Eq. 145; McMichael v. Webs- 
ter, 41 A. 714, 57 N.J.Eq. 295, 73 Am. 
S.R. 630; Hibel v. Von Fell, 38 A. 201, 
55 N.J.Eq. 670. 


N.Y.—vVernol vy. Vernol, 63 N.Y. 45; 
Kranz v. Lewis, 100 N.Y.S. 674, 115 
App.Div. 106, 37 N.Y.Civ.Proc. 368 
{[dism 81 N.E. 1168, 188 N.Y. 579]. 


N.C.—May v. Loomis, 62 S.E. 728, 
140 N.C. 350; Knight v. Houghtalling, 
850N.C. 1: 


R.I.—Fleming v. Hanley, 42 A. 520, 
21 Ri. 141. 


Tex.—Wilkinson v., Sweet, (Civ. 
App.) 93 S.W. 702; Carlock v. Swee- 
ney, (Civ.App.) 82 S.W. 469. 

Va.—Trammell v. Ashworth, 39 S.E. 
593, 99 Va. 646; Hurt v. Miller, 27 
S.E. 831, 95 Va. 32; Shoemaker v. 
Cake, 1 S.E. 387, 83 Va. 1. 

Man.—wWolfe v. McArthur, 18 Man. 


The purchaser waives 
his right to rescind for mistake by acts treating the 
contract as in force when done voluntarily and with 
intent to rescind and with knowledge of facts creat- 
ing a right to rescind on that ground.®* 
er is held to have waived his right to rescind where 
he does not rescind promptly on discovering the mis- 
take, but retains possession of the land and deals 
with it as his own property,®® or where he pays in- 
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tle.°§ 


A purchas- 


30; Bowles v. Chatfield, 12 Dom.L.R. 
773, 25 West.L.R. 32. 


Ont.—Webb v. Roberts, 16 Ont.L. 
a 10 Ont.W.R. -962, 11 Ont.W.R. 

[a] Acts held to constitute waiver. 
—(1) Accepting benefits under con- 
tract. Louis M. Hickman y. Johnson, 
178 P. 145, 36 CalLApp. 342; Haste v. 
Goodman, (Alta.) 66 Dom.L.R. 360. 
(2) Accepting damages. Annis Vv. 
Warner, 266 P. 935, 126 Kan. 127. (3) 
Adjourning date for passing title. 
Van Sant vy. Perry, 174 N.Y.S. 658. 
(4) Bringing suit on contract. Coral 
Gables Corporation v. Clay, 149 S.E. 
519, 153 Va. 554. (5) Continued acts 
of ownership. McCormick v. Daggett, 
257 S.W. 358, 162 Ark. 16; Shappirio 
v. Goldberg, 20 App.Cas. (D.C.) 185 
Fatt, 24 S\Ct2-259, 1925. S232, 48,40, 
Ed. 419]; Deutsmann v. Juntze, 125 
N.W. 1007, 147 Iowa 158; Straabe v. 
Jackson, 158 N.W. 915, 134 Minn. 1793 
Pollock v. Smith, 69 N.W. 312, 49 Neb. 
864; Hibel v. Von Fell, 38 A. 201, 
55 N.J.Eq. 670; Castiglia v. Lucas, 230 
N.Y.S. 116, 132 Mise. 480; Dickson v. 
Day, .(Tex.Civ.App.)- 2:75, -S.W... 3:07; 
Winters v. Coward, (Tex.Civ.App.) 174 
S.W. 940; Varn v. Gonzales, (Tex. 
Civ.App.) 193 S.W. 1132 [rev (Commn. 
App.) 222 S.W. 548]; Larson vy. Ras- 
mussen, 5 Alta.L. 479; Webb v. Rob- 
erts, 16 Ont.L. 279, 10 Ont.W.R. 962, 
ii Ont.W.R. 639; Strachan v. McGinn, 
(Sask.) 9 Dom.L.R. 448, 23 West.L.R. 
66. (6) Delay in declaring rescission. 
Hungerford v. Behrends, 139 N.E. 422, 


308 Ill. 406; Gunderson v. Halvorson, 
168 N.W. 8, 140 Minn. 292; Platner v. 
Ellingwood, 243 N.W. 896, 123 Neb. 


719; Hinsdale v. W. I. Phillips Co., 
155-S.1H). 238, 299) NIC. 563.0 67) 1 De- 
manding performance. Hawes v. 
Swanzey, 98 N.W. 586, 123 Iowa 51. 
(8) Giving new note and mortgage. 
Ruhl v. Mott, 538 P. 304, 120 Cal. 668. 
(9) Leasing to another. Arteburn v. 
Price, \(TexGiveAppr ibe) Save woos 
(10) Making improvements. Vaughn 
Vag iia lthios 5522699 pd 4c Ors bide (clio) 
Making supplemental agreement rati- 
fying original contract. Jensen v. 
Evans, 202 N.W. 969, 230 Mich. 199; 
Crawford) ¢v.;-Pierse, Yls5 7P 315,. 56 
Mont. 371. (12) Paying interest. 
Pennsylvania Co. for Insurance on 
Lives and Granting Annuities v. 
Bodek, 162 A. 717, 111 N.J.Eq. 390. 
(13) Paying purchase price. Davis 
v. Evans, 62 Ala. 401; Ruhl v. Mott, 
53 P. 304, 120 Cal. 668; Delano v. 
Jacoby, 31 P. 290, 96 Cal. 275,31 Am:S. 
R. 201; Bryan y. Baymiller, 272 P. 
1106, 95 Cal.App. 481; Carson y. Blair, 
121 S.E. 517, 31 Ga.App. 60; Keifer 
v. Dreier, 205 N.W. 472, 200 Iowa 798; 
Mestler v. Jeffries, 108 N.W. 994, 145 
Mich. 598; Hall v. Grays, 238 N.Y.S. 67, 
227 App.Div. 337 [rev 231 N.Y.S. 335, 
133 Mise. 14]; Max Meadows Land, 
etc., Co. v. Brady, 22 S.B. 845, 92 Va. 
71; Blake v. Merritt, 171 P. 10138, 101 
Wash. 56; Webb v. Stephenson, 39 P. 
952, 11 Wash. 342; Brauchle v. Lloyd, 


[§ 492] (4) For Fraud.®? 
his right to rescind for fraud by acts treating the 
contract as in force when done voluntarily and with 
intent to waive and with knowledge of facts creat- 
ing a right to rescind on that ground.’° 
by the purchaser in ignorance of the fraud do not 


ie 
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terest on the purchase price and exercises acts of 
ownership;°® but there is no waiver in taking pos- 
session and exercising acts of ownership in igno- 
rance of the mistake,®’ or in forbearing to bring suit 
pending efforts of the vendor to make good the ti- 


The purchaser waives 


Acts done 


8 Alta L. 247; Larson v. Rasmussen, 5 
Alta.L. 479; Walker v. Elliott, (Ont.) 
[1931] 1 Dom.L.R. 420; Schrader v. 
Manville, 8 Sask.L. 83. (14) Pur- 
chasing after investigation. Morgan 
County Coal Co. vy. Halderman, 163 
S.W. 828, 254 Mo. 596. (15) MRetain- 
ing possession. Gordon-Tiger Mining 
& Reduction Co. v. Brown, 138 P. 51, 
56 Colo. 301; James v. Ward, 190 P. 
1105, 96 Or. 667; Fortune v. Midland 
Farms Co., (Tex.Civ.App.) 8 S.W.(2d) 
236; Lay v. Midland Farms Co., (Tex. 
Civ.App.) 8 S.W.(2d) 230. (16) Seek- 
ing rebate from purchase price. Log- 
wood v. Holland, 108 S.E. 571, 131 Va. 
186. (17) Selling or attempting to 
sell. Wokoun vy. Jameson, 167 N.W. 
676, 183 Iowa 956; Scott v. Walton, 52 
P. 180;~ 32° Or. 460; .Heatherly y. 
Knight, 14 Ont.W.R. 338. (18) Set- 
tling differences. Donaldson y. Sim- 
ons, 2138 N.W. 185, 238 Mich. 65. 


[b] Acts held not to constitute 
waiver.—(1) Accepting deed without 
protective covenants. Clary vy. Myers, 
(Tex.Ciy.App.) 40 S.W. 633; (2) <As- 
suming obligations under other as- 
signed contracts. Cornell v. Upper 
Michigan Land Co., 155 N.W. 99, 131 
Minn. 337. (3) Attempting settle- 
ment. Freeman v. Kieffer, 35 P. 767, 
101 Cal. 254; Cameron v. Evans Se- 
curities Corporation, 6 P.(2d) 272, 119 
Cal.App. 164; Switzler v. Robert A. 
Klein & Co., 271 PB. 367, 94 Cal. App. 
410; Holbrook v. Blick, 240 N.W. 26, 
256 Mich. 396. (4) Attempting to se- 
cure performance by vendor. Lough- 
ry v. Cook, (Tex.Civ.App.) 263 S.W. 
333. (5) Delay due to vendor’s acts. 
Allen v. Talbot, 137 N.W. 97, 170 Mich. 
664. (6) Failing to complain before 
bringing suit. McKenzie v. Bennett, 
217 N.W. 773, 241 Mich. 570.. (7) In= 
vestigating suspected fraud. Deaton 
v. Rush, 252 S.W. 1025, 113 Tex. 176. 
(8) Negotiating with insurance com- 
pany for title insurance. Muller v. 
Palmer, 77 P..954, 144 Cal. 805, (9) 
Payment of purchase price induced by 
vendor’s further misrepresentations. 
Adams v. Grant, 225 N.W. 647, 247 
Mich. 60; Kefuss v. Whitley, 189 N. 
W. 76, 220 Mich. 67; Goodman, v. 
Leonhardt, 42 N.Y.S. 166, 11 App.Div. 
617. (10) Payment of purchase price 
where contract attacked for error in 
identity of land. Montreal Inv., ete., 
Co. v. Sarault, 57 Can.S.C. 464. (11) 
Receiving part of commission from 
vendor’s agent. Webster y. Palm 
Beach Ocean Realty Co., 139 A. 457, 16 
Del.Ch. 15. (12) Repurchase from 
person to whom purchaser sold, in 
order to tender reconveyance to orig- 
inal vendor. Yeoman vy. Lasley, 40 
Ohio St. 190. (13) Retaining pos- 
session, after requesting rescission. 
Blosick v. Warmbold, 187 N.W. 136, 
151 Minn. 264; Dieterich v. Rice, 215 
P. 65, 124 Wash. 613. (14) Retaining 
possession, under inducements by 
vendor. Gonder v. Phares, 198 P. 962, 
109 Kan. 322; Fontaine v. Lyng, 202 
P. 1112, 61 Mont. 590. (15) Selling 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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constitute waiver of his right to rescind on that 
ground;*! nor will acts constituting waiver of the 
right to rescind for previously discovered fraud pre- 
clude the purchaser’s rescission for fraud subse- 
quently discovered;*? and ratification by the pur- 
chaser with knowledge of some misrepresentations 
and in ignorance of others is not waiver of the right 
to rescind under a statute providing that a ratifica- 
tion may be rescinded when made with an imperfect 
knowledge of the material facts.73 


[§ 493] i. Suits for Rescission’4—(1) Jurisdic- 
tion. A rescission of a contract, not by the act of 
the parties, but by judicial proceedings, is strictly 
a matter of equitable jurisdiction, and a suit by the 
purchaser to rescind can only be brought in a court 
of equity.7° In accordance with the general doctrine 
relating to jurisdiction of courts of equity,’® such 
courts will not ordinarily entertain a suit to rescind 
a contract for the sale of land where there is a full, 
adequate, and complete remedy at law,‘? or where 
the only relief available to the purchaser is at law.7® 


[§ 494] (2) Venue. Following the general rule 
of equity that, although title to land may be involy- 


small part of personal property. 
Miranovitz v. Gee, 157 N.W. 790, 163 
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ed, if the question is not a naked question of title, 
but one of contract or some species of mala fides, 
the action is in personam, and the place of trial is 
where the court can obtain jurisdiction over the per- 
son of defendant,’® a suit or action, brought purely 
for rescission of the contract of sale, is transitory, 
and need not be brought where the land is situat- 
ed,*° nor is the rule affected by a statute requiring 
actions concerning real property to be brought in 
the county in which the subject of the action is sit- 
uated. But in a case in which the court held that 
a lien resulted from the rescission, the action was 
held to be local in its nature.82 An objection that 
the action to rescind is not brought in the county 
where defendant resides is waived by defendant’s 
filing a cross bill asking for affirmative relief agatnst 
plaintiff.$% 


[§ 495] (3) Parties.84 Following the general rule 
of equity,®® all persons having a material interest in 
the event of the suit or in the subject matter should 
be made parties, either as plaintiffs’* or defend- 
ants;** and persons wholly without interest in the 
suit are neither necessary nor proper parties plain- 


Wis. 246. 

71. U.S.—Alger v. Keith, 44 C.C.A. 
Sta L055. LOS: 

Cal.—Montgomery v. 
P. 964, 143 Cal. 83. 

Towa.—Larabee v. Gilbert, 190 N. 
W. 932, 195 Iowa 501; Arnold v. Hos- 
mer, 179 N.W. 92. 

Kan.—Circle v. Potter, 111 P. 479, 
83 Kan. 368. 

Ky.—Annis v. Ferguson, 84 S.W. 
558, 21 Iya. 06. 

Tex.—Buchanan y. Burnett, 114 S. 
W. 406, 52 Tex.Civ.App. 68 [aff 119 
S.W. 1141, 102 Tex. 492, 132 Am.S.R. 
900). 

Va.—Wilson v. Carpenter’s Adm’r, 
21 S.E. 243, 91 Va. 183, 50 Am.S.R. 824. 

Can.—Boulter v. Stocks, 47 Can.§S.C. 
440. 

Sask.—Harvey v. Lawrence, 25 
Dom.L.R. 706, 9 West.Wkly. 91, 32 
West.L.R. 297. 

[a] and in possession of third 
person.—A purchaser, who is igno- 
rant of the fact that the person in 
possession claims title, does not 
waive the right to rescind on the 
ground of the vendor’s fraud in rep- 
resenting that he had title. Ol- 
schewske v. King, 96 S.W. 665, 43 
Tex.Civ.App. 474. 

72. Cameron v. Evans Securities 
Corporation, 6 P.(2d) 272, 119 Cal. 
App. 164. . 

73. Willey v. Clements, 79 P. 850, 
146 Cal. 91. 

74. Other remedies: 

Action at law to recover damages un- 

der contract see infra § 1646. 
Action at law to recover purchase 

money paid see infra § 1555. 

Rescission as defense in vendor’s 
aetion for purchase money see infra § 
1401. 

75. U.S.—Howard v. 
Orchard Co., 228 F. 523. 

Fla.—Leesburg State Bank v. Lyle, 
126 So. 791, 99 Fla. 535 [foll Hilliard 
v. Futch, 127 So. 341, 99 Fla. 654]. 

Mich.—McHugh v. Trinity Bldg. 
Co., 2386 N.W. 232, 254 Mich. 202. 

N.Y.—Kaston yv. Zimmerman, 
N.Y.S.. 615, 192 App.Div. 511. 


McLaury, 76 


Linnhaven 


183 


Okl.—Andrews v. Thayer, 171 P.|by means of it.” Ely v. Lowenstein, 
HTT COSOK1.82 2%. ; SHAD bDAePINGS JLCN:. Xi.) utente oe 

Wash.—Distler v. Dabney, 35 P. 81. Thompson v. Elmore, 18 S.W. 
138, 139, 1119, 7 Wash. 481. 235, 13 Ky.L. 692. 

“The complaint asked the interfer- 82. Bullitt v. Eastern Kentucky 


ence of the court to declare a rescis- 
sion, and this was an invocation of 
its equity powers.” Distler v. Dab- 


ney, supra. 

76. See Equity § 14. 

77. Ayres v. Mitchell, 11 Miss. 683; 
Fletcher v. Wilson, Sm.&M.Ch. 
(Miss.) 376. 

[a] Action at law on bond for ti- 


tle-—Where a bond for title is given 
with a penalty for nonperformance, 
the purchaser possesses a remedy at 
law in all respects as full and com- 
plete as any that could be afforded 
by a court of equity, and cannot bring 
suit in equity to rescind for nonper- 


formance, Shoup v. Cook, Smith 
(ind.) 29. 
78 Rubinelli v. Envoy Bldg. Cor- 


poration, 264 Ill.App. 94. 

79. See Venue [40 Cyc 59]. 
- 80. Bullitt v. Eastern Kentucky 
Land Co., 36 S.-W. 16, 99 Ky. 324, 18 
Ky.L. 230; Thompson y. Elmore, 18 
S.W. 235, 13 Ky.L. 692; Kendrick v. 


Wheatley, 3 Dana (Ky.) 34; Lewis 
v. Morton, 5 T.B.Mon. (Ky.) 1; Ely 
v. Lowenstein, 9 Abb.Pr.N.S. (N.Y.) 


42, 43; 
v. Transcontinental 
Ltd., 25 Man. 677. 


“This is not an action for the re- 
covery of real property, or of an es- 
tate or interest therein, or for the 
determination in any form of such 
right or interest. The action is one 
of equitable cognizance, to determine 
the validity of a contract between the 
plaintiff and the defendant Steigler, 
and of a certain due bill given by the 
former to the latter in part perform- 
ance of such contract. The contract, 
to be sure, relates to the sale and pur- 
chase of an interest in real estate, 
which estate is situate in the city of 
New York, to which city the place 
of trial is sought by this motion to be 
changed. But that is of no conse- 
quence, as the question to be litigated 
is the same precisely that it would be 
if such contract related to the sale of 
personal property, or to any other 
right or interest. The contest is 
about the contract, and not the quan- 
tum of interest acquired through or 


Plainview Farming Co., Ltd. 
Townsite Co., 


Land Co., 36 S.W. 16, 99 Ky. 324, 18 
Ky.L. 230. 


83. Slator v. 
App.) 21 S.W. 285. 


84. Against whom rescission can 
be had see supra § 424. 


Who can rescind see supra § 423. 


Trostel, (Tex.Civ. 


85. See Equity §§ 253, 254. 
86. See cases infra this note. 
[a] Held proper party plaintiff.— 


(1) Comaker with purchaser of pur- 
chase-money notes. Elliott v. Boaz, 
9 Ala. 772. (2) Personal representa- 
tive of deceased purchaser where 
there is a complete failure of title 
under executory contract of sale. 
Serre: v. Boothe, 30 Ala. 311, 68 Am. 


87. See cases infra this note. 


[a] Held necessary party defend- 
ant.—(1) Heirs of deceased purchas- 
er in action brought by executors, 
where covenant for eonveyance was 
not broken in lifetime of purchaser. 
Cox v. Grant, 6 J.J.Marsh, (Ky.) 201. 
(2) Personal representative of de- 
ceased purchaser in action brought by 


‘heirs, it appearing that part of pur- 


chase money remains unpaid. Rice 
v. Spotswood, 6 T.B.Mon.: (Ky.) 40, 


17 Am.D. 115. (3) Personal repre- 
sentative of deceased vendor. Bar- 
nett v. Hayden, 5 J.J.Marsh. (Ky.) 


108; Cravens v. Dyer, Dallam & Co., 
1 St a Choy.) 153) (4) Purchaser’s 
lessee and a sublessee where latter 
has paid rent to lessee. Davis v. 
Hall, 4 T.B.Mon. (Ky.) 23. (5) Ven- 
dor and assignee of purchase-money 


notes. Thompson y. Shoemaker, 68 
Le 25608 
[b] Held proper parties defend- 


ant.—(1) Agents of vendor charged 
with fraud. Horticultural Develop- 
ment Co. v. Schneider, 145 So. 135, 225 
Ala. 667; Attwood vy. Rothwell, 34 
Man. 130, [1924] 1 Dom.L.R. 43, 
[1923] 3 West.Wkly. 1281 [rev [1923] 
4 Dom.L.R. 734]. (2) Individuals al- 
leged to have been financially inter- 
ested in premises and to have partici- 
pated in fraudulent representations, 
and to have acted through corpora- 
tion as dummy. Ressler v. Samphi- 
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tiff*S or defendant.®® 


authority from them to do so.°° 


be permitted to intervene.®* 


[§ 496] (4) Pleading—(a) Bill To Rescind. The 
general rule of equity pleading that all pleadings 
certainty, clearness, and 
conciseness,®? applicable to rescission of contracts 
generally,®? has been applied to pleadings in equity 
for the rescission of contracts for the sale of land.** 


should be characterized by ¢ 


mor Holding Corporation, 194 N.Y.S. 
363, 201 App.Div. 344. 


88. See case infra note 91. 
89. Seé cases infra this note. 


[a] Held not necessary parties de- 
fendant.—(1) Town, although deter- 
mination whether vendor by long 
possession, and abandonment by 
town, had acquired title to part of 
land originally in a street is involved. 
Deutsmann v. Kuntze, 125 N.W. 1007, 
147 Iowa 158. (2) Bank not accept- 
ing purchaser’s assumption of ven- 
dor’s obligation to bank. Dallas 
Joint Stock Land Bank of Dallas vy. 
Glenn, (Tex.Civ.App.) 25 S.W.(2d) 
164. (3) Mere naked legal trustee 
having no substantial or beneficial 
interest in premises. Harding v. Ol- 


son, 76 Ill. App. 475 [aff 52 N.E. 482, 
Die TI = 298i. (4) Nonresident, and 


not shown to be liable to plaintiff for 
contribution. Houts v. Scharbauer, 
103 S.W. 679, 46 Tex.Civ.App. 605. 
(5) Persons having no interest in 
land, although signing deed. Nance 
v. McClellan, (Tex.Civ.App.) 54 S,W. 
(Zaye 1109. (6) Person having in- 
terest in stock of goods exchanged 
for land, but by terms of agreement 
having no interest in land. Smith v. 
Roseboom, 37 N.E. 559, 10 Ind.App. 
126. (7) Person holding adverse ti- 
tle to vendor. Morrison v. Waggy, 27 
SR 314) 43 Weva. 405." (8). Berson 
holding equity in land, all parties to 
conveyance having been joined. Ma- 
son v. Ctosby, 16 F.Cas.No. 9,234, 1 
Woodb.&M. 342. (9) Purchaser of 
part-of same tract of land who was 
satisfied and kept his part. Donoho 
v. Hunter, (Tex.Civ.App.) 242 S.W. 
282 [Laff (Commn. App.) 276 S.W. 174 
(rev on another point (Commn.App.) 
287 S.W. 47)]. 


90. Lapadat v. Copeland, 197 N.W. 
547, 226 Mich. 329. 

91. Jamison v. Barrow, 24 La. 
Ann. 171. 

92. See Equity § 374. 

93. See Cancellation of Instru- 


ments §§ 144, 181. 


94. See cases infra this section. 
95. See case infra this note. 
[a] Interest of purchaser in the 


vendor’s contract to dedicate a par- 
ticular lot on a map to park purpos- 
es held to be sufficiently alleged. 
Quality Building & Securities Co. v. 
Bledsoe, 14 P.(2d) 128, 125 Cal.App. 
493. 

96. 


[a] 
general. 


See cases infra this note. 
Bill held snufficient.—(1) In 

Leesburg State Bank vy. 
Live; 5126 "Sore 791, M90" Mlai5is5. » 1 .¢2) 
Failure to make improvements. 
Whittaker v. EH. E. McCalla Co., (Cal. 
App.) 16 P. (2d) 282; Sun City Hold- 
ing Co. v. Schoenfeld, 122°So. 2652, 97 
Fla. 777 [foll Santa Barbara Estates, 
Ine. "v. Couch; 123) So. 857)) 98) Hat 
515]; Goode vy. North Shreveport 
Realty Corporation, 124 So. 599, 14 
La.App. 377. 

[b] Bill held not sufficient where 


One of several purchasers 
may not join the others as parties plaintiff without 
A third person, 
who discloses no interest in a suit to rescind, cannot 


tion v. Shepar d, 


KCo., 235 N.W. 200, 253 Mich. 
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The bill to rescind should state fully and clearly the 
interest of plaintiff giving him the right to maintain 
the grounds on which rescission is 
sought, as, for example, the breach of the vendor 


in general,®® failure of consideration,®’ failure of, 


there is failure to allege notice to the 
vendor to comply with its covenant 
to make improvements within a rea- 
sonable time. Menzies v. Tasker-Hal- 
sted Realty Co., 164 N.Y.S. 403. 


97. See case infra this note. 


[a] Bill held sufficient in alleging 
destruction of building. Lubarsky v. 
Chavis, 279) RB. 205, 99) CalApp: 610. 


98. Cal.—Poheim v. Meyers, 98 P. 
659>Cal App. 31. 


Ind.—Axtel v. Chase, 77 Ind. 74. 
Ky.—Duvall v. Parker, 2 Duv. 182; 


Lewis v. Morton, 5 T.B.Mon. 1; Mc- 
Donald v. Green, 17 Miss. 138; La- 
& Fitz, Sm.&M.Ch. 


tham vy. Morgan 
611. 


Tenn.—Renner v. Marshall, (Ch. 


A.) 58 S.W. 863. 


[a] Bill held sufficient in alleging 
vendor nonresident and no property 
A Nga Clark v. Cleghorn, 6 Ga. 


[b] Bill held not sufficient.—(1) 
As to title. Duvall vw Parker, 2 Duv. 
(Ky.) 182. (2) Failure to show ven- 
dor’s default in advance of time for 
performance. Luette v. Bank of It- 
aly Nat. Trust & Savings Ass’n, 42 
F.(2d) 9 [cert den 51 S.Ct. 87, 282 U.S. 
884, 75 L.Ed. 779]. 


99. See cases infra this note. 


[a] Bill held sufficient.—(1) Acre- 
age. Smalley v. Vogt, (Tex.Civ.App.) 
166 S.W. 1. (2) As to number of lots 
sold. Webster vy. Palm Beach Ocean 
Realty’ Co., 139 A. 457,16 Del.Ch. ) 15, 
(3) As to title. Brittain Bros. Co. v. 
Davis, 144 S.E. 904, 167 Ga. 159; Gold- 
man v. Blanksten, 240 Ill.App. 136; 
Stewart v. Jack, 42 N.W. 633, 78 Iowa 
154; Brown v. Manning, 3 Minn. 35, 
74 Am.D. 736; Ruckstuhl v. Healy, 
22> N.Y.S. 570, 222, App.Div. 152. (4) 
Condition of property. Granberry v. 
MOrrester, NOV MSOs, OLIn cho. Alaa st Tas 
Peardon v. Markley, 195 P. 70, 50 Cal. 
App. 257; B. L. BE. Realty Corpora- 
(Fla.) 144 So. 880; 
Williams v. Toomey, 159 S.B. 866, 173 
ya. 199; Beacock v. People’s Lumber 
403. 1(5) 
Damage. Linn v. Green, 17 F. 407, 5 
McCrary 380; Willis v. Fowler, 136 So. 
358, 102 Fla. 35. (6) Financial back- 
ing for development. B. L. E. Real- 
ty Corporation v. Farrar, 136 So. 441, 
101 Fla. 1467. (7) Giving valuable 
consideration to one purchaser to in- 
duce copurchaser. Society of Inde- 
pendent Doukhobors v. Hecker, 162 P. 
851, 83 Or. 65. (8) Location of prop- 
erty. Cohron v. Woodland Hills Co., 
139 S.H. 56, 164 Ga. 581. (9) Rental 
value of apartment house. Ressler 
v. Samphimor Holding Corporation, 
194 N.Y.S. 368, 201 App.Div. 344; 
Kaston v. Zimmerman, US SING ase 
615, 192 App.Div. 511. (10) Substi- 
tuting other lots. Campana v. Dobry, 
221 P. 540, 69 Mont. 240. (11) Value 
of property, statement of fact. Wrd- 
mann v. Gregg, 107 A. 479, 90 N.J.Eq. 
363. 


or defect in, title,?’ fraud or misrepresentation;°® 
the performance of conditions precedent in exercise 
of the right;1 and facts excusing delay where delay 
is shown by the bill.? 
[§ 497] (b) Answer. 
sponsive to the bill, either by way of denial’ or ex- 


The answer must be re- 


Bill held not sufficient.—(1) 
Towels v. Campbell, 264 
SWs L107, (2 04 Koy 5 Oy 5 0 PAR Relies 
(2) Commissions of agent. Pryor v. 
Oak Ridge Development Corporation, 
119 So. 326, 97 Fla. 1085. (3) Failure 
to allege damage. Pace v. Edgemont 
Inv. Co., 4 Px(2d) 6328, 138 Or. 32. (4) 
Failure to allege fiduciary relation- 
ship relied on to show fraud. Luette 
v. Bank of Italy Nat. Trust & Sav- 
ings Ass’n, 42 F.(2d) 9; Stokes v. 
Victory Land Co., 128 So. 408, 99 Fla. 
795. (5) Failure to allege knowledge 
of misrepresentations. Mendelsohn 
v. Dodson, 116 So. 474, 95 Fla. 144. 
(6) Improvements. First Nat. Bank 
v. Fauvre, -126 So. 775, 99, Plan 613: 
(7) Promise by vendor to buy in title. 
Mathis v. Crowley, 100 S.E. 379, 149 
Ga. 396. (8) Relief sought confined 
to cancellation of contract, for which 
legal remedy is adequate. Nicolopoo- 
los v. Donovan, 127 So. 5438, 221 Ala. 
16 [foll Gilchrist v. Howell & Graves, 
130 So. 916, 222 Ala. 705]. (9) Value 
of property, statement of opinion. 
B. L. E. Realty Corporation v. Farrar, 
136 So. 441, 101 Fla. 1467; Sun City 
Holding Co. v. Schoenfeld, 122 So. 252, 
97 Fla. 777 [foll Santa Barbara Es= 
tates; Inc. “va Couch; 123, So. 85ieeos 
Fla. 515]; Knauss v. Isenbeis, 10 P. 
(2d), 3995 156 Ok]. (239° 


1. See cases infra this note. 


[a] Bill held sufficient.—(1) Ab- 
sence of offer to cancel contract, al- 
legation not being necessary. Colpe 
v. Lindblom, 106 P. 634, 57 Wash. 106. 
(2) Absence of offer to tender balance 
due of purchase money, and of de- 
mand for deed. Himebaugh v. Chalk- 
er, 245 N.W.,.5 76,261 Mich: 80> 6@) 
Failure to allege restoration of, or 
offer to restore, possession, where it 
appears that purchaser never took 
possession. Orendorff v. Tallman, 7 
So. 821, 90 Ala. 441. (4) Restoration 
of, or offer to restore, possession. 
Williams v. Toomey, 159 S.E. 866, 173 
Ga. 199. (5) Tendering reconveyance, 
but failing to file formal deed. Rabe- 
a v. Harrell, 213 S.W. 92, 278 Mo. 


[b] Bill held not sufficient.—(1) 
Absence of offer to do equity. Dekle 
v. Noone, 115 So. 514, 94 Ila. 1211. 
(2) Failure to allege restoration of, 
or offer to restore, possession. Fitz- 
patrick v. Featherstone, 3 Ala. 40; 
McCormick v. Malin, 5 Blackf. (Ind.) 
509; Williams v. Hefner, 297 P. 492, 
89 Mont. 361. (38) Failure to offer to 
account for rents. Axtel v. Chase, 77 
Ind. 74. (4) Showing nonperform- 
ance by purchaser. Bell vy. Stadler, 
174 P. 129, 31 Idaho 568. 


2. See case infra this note. 


_ [a] Bill held not sufficient in fail- 
ing to show facts excusing delay. 
Axtel v. Chase, 77 Ind. 74. 


3. See case infra this note. 


[a] Answer held responsive to 
charges of fraud in bill. Distler v. 
Dabney, 35 P. 138, 1119, 7 Wash. 431. 


[b] 
As to title. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cuse;* and, if presenting an affirmative defense, 
must, under the codes, allege new matter not ad- 
missible under the general denial.® Laches must 
be specially pleaded;* and, if not pleaded, the de- 
fense is held to be waived.’ It is not necessary that 
defendant should allege the failure of plaintiff to 
put defendant in default in a case where, by stat- 
ute, the putting in default is made a prerequisite to 
rescission. ® 


[§ 498] (c) Amendments. Pleadings may be 
amended so far as necessary for the trial of the real 
question at issue provided only that the nature of the 
action is not changed;® but the amendment itself 
may be disregarded where the facts as proved sup- 
port the original petition, and not the amendment.!°® 


[§ 499] (d) Variance. Following the rule gov- 
erning rescission of contracts generally,!+ a purchas- 
er, suing for rescission, is entitled to a decree only 
on the case as made by his bill, and a variance be- 
tween allegations and proof is fatal to relief, if the 
variance relates to a material fact in the case.1? 
But failure to prove one of several grounds of re- 
scission alleged will not prevent relief on the oth- 
ers: 2 


[§ 500] (5) Evidence—(a) Burden of Proof and 
Presumptions. The rules of evidence governing ac- 
tions generally, in respect of burden of proof,!* ap- 
plicable to rescission of contracts generally,!® have 
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been applied in actions to rescind contracts for the 
sale of real property.'® The burden is on the pur- 
chaser to prove failure of, or defect in, title,’” or 
fraud or misrepresentations by the vendor,!§ and his 
reliance thereon,'® and his restoration, or offer to 
restore, possession to the vendor.?® The burden is 
on the vendor to prove matters which he sets up as 
affirmative defense,?? as, for example, his ability to 
perform where performance by the vendor is made 
by the contract a condition precedent to obligation 
of the vendee thereunder ;?? that the representations 
admitted to have been made by the vendor at the 
time of the sale have been made good or are true;?* 
or that the vendor’s inability to make good title was 
due to the purchaser’s default.2* Where the bill 
charged fraud, not-as to title, but as to quantity of 
land covered by the title, the vendor must show the 
title held by him at the time of sale, that the court 
may ascertain the quantity therefrom.?° 


Presumption in fact of the existence of fraud aris- 
es from the facts that representations made by the 
vendor were false, that he refused to make them 
good when protest was made, and that the sale net- 
ted him an excessive profit.2® Where representa- 
tions are shown to have been false and made under 
circumstances raising the presumption that they 
were relied on by the purchaser, the burden is on the 
vendor to prove that the purchaser did not rely on 
them;°* but in some cases it has been held that, if 


4 Shaw v. O’Neill, 88 P. 111, 45 
Wash. 98. 


5. See case infra this note. 


[a] Affirmative defense presenting 
no new issue.—Where, in an action 
by a purchaser for rescission, the 
complaint alleged that plaintiffs had 
offered to return the deeds which 
had not been recorded, and to execute 
other deeds, and restore defendants to 
their original rights, but that defend- 
ants refused, and such allegations 
were denied by the general denials 
in the answer, an affirmative defense 
that plaintiffs, while in possession of 
the land, negligently permitted im- 
provements to deteriorate, was sub- 
ject to a motion to strike as present- 
ing no new issue. Shaw v. O'Neill, 
88 P. 111, 45 Wash. 98. 


6. Stone v. McCarty, 220 P. 690, 64 
Cal.App. 158. 


wm , Uracyav. Smith, 165 P. 535, 175 
Cal. 161. 

8 Martin v. Gallagher, 
(Orleans) 215. 


9. Pedley v. Freeman, 109 N.W. 
$90, 1382 Iowa 356, 119 Am.S.R. 557. 


[a] Disclaimer of interest.— 
Where an action was brought for the 
rescission of a contract for the sale 
of land, and one of the defendants, 
who had entered into the contract on 
behalf of others of the defendants, 
who were the real vendors, disclaim- 
ed by his defense all interest in the 
contract, it was held that such de- 
fendant’s defense should be amended 
by confining the disclaimer to any 
beneficial interest in the contract, and 


2 La.A. 


stating that he only contracted as | 


agent, and that such defendant should 
be added as a plaintiff, in a counter- 
claim by the real vendors, to compel 
the specific performance of the con- 
tract. Blenkhorn v. Penrose, 43 L.T. 
Rep.N.S. 668. 


{[b] Claim of damages by vendor. 
—In an action for rescission and to 
recover payments made on price, per- 
mitting amendment of vendor’s an- 


Sswer to pray allowance of damages 
for breach of contract when the court 
indicated that the purchaser could 
not rescind is not error. McMonegal 
v. Fritsch Loan & Trust Co., 286 P. 
635, 75 Utah 470 [reh den 289 P. 91, 
76 Utah 179]. 

10. See case infra this note. 

[a] Amendment seeking specific 
performance in part.—A purchaser 
cannot complains of a_ rescission, 
where in his original bill he prayed 
for a rescission, but by an amended 
bill asked for specific execution as to 
so much as the vendor could show ti- 
tle to, and it appeared that the vendor 
had no clear title to any of it. Wil- 
liams v. Rogers, 2 Dana (Ky.) 374. 


11. See Cancellation of Instru- 
ments § 184. 


12. See cases infra this note. 


[a] Variance held not material.— 
(1) Allegation that husband and wife 
purchased property, and proof that 
wife alone signed contract. Spadoni 
Vein Marrent insite Ps(2a)) S74) saat Gals 
App. 147. (2) Difference in purchas- 
er’S name where purchaser was iden- 
tified and delivery made-to him. Haf- 
nérwi ALJ Stuart? Liand Cot 224 N. 
W. 630, 246 Mich. 465. (3) Time and 
place of contracting. Pennington v. 
Roberg, 142 N.W. 710, 122 Minn. 295. 


13. See case infra this note. 


[a] Fraud or mistake.—Where 
the bill alleges as grounds for rescis- 
sion both fraud and mistake, a case 
for relief is made out on showing 
mistake, although fraud is not prov- 
ed. Culbertson v. Blanchard, 15 S.W. 
700, 79 Tex. 486. 


14. See Evidence §§ 13-24. 


15. See Cancellation of 
ments §§ 188-196. 

16. See cases infra this section. 

17. Ala.—Alger-Sullivan Lumber 
Co. vn Union) Trust Co.,,118 So: 760, 
a1° Ala. 448; Lewis v. Bibb, 4 Port. 
4. 


Instru- 


Ark.—-Lone Rock Bank v. Pipkin, 


276 S.W. 588, 169 Ark. 491. 
Ky.—lLyons v. Osborne, 13 Ky.Op. 


Minn.—Hissam vy. Rusch, 209 N.W. 
741, 168 Minn. 300; Deakin v. Under- 
wood, 33 N.W. 318, 37 Minn. 98, 5 Am. 
Sal a tele 


Hei Sree v. Mitchell, 11 Miss. 


N.Y.—Braun y. Vollmer, 85 N.Y.S. 
319, 89 App.Div. 43. 

[a] Encumbrances.—Where it is 
charged that the land was liable for 
partnership debts, the purchaser has 
the burden of proving this fact. 
Moore v. Bare, 11 Iowa 198. ; 

18. Ferguson v. Willig, 46 P. 936, 
57 Kan. 453; Scott v. Walton, 52 P. 
180, 32 Or. 460. 

[a] Damages.—A vendee electing 
to rescind for fraud must account for 
any damages to the land. Sanders v. 
King, 95 So. 19, 208 Ala. 638. 


19. Sulkin v. Gilbert, 67 A. 415, 
218 Pa. 255. 
20. Loberts v. Woolbright, Ga.Dec. 


98; Young y. U. S. Housing Corpora- 
tion, 86 Pa.Super.Ct. 341. 


21. See cases infra notes 22-24. 

22. Lynch jv. Johnson, 2 Litt. 
(Ky.) 98. 

23. Ruckstuhl v. Healy, 225 N.Y.S. 


570, 222 App.Div. 152. 

24 See case infra this note. 

[a] Purchaser’s default in pay- 
ment of taxes.—Where the vendor 
claims that his inability to make title 
under the contract is due to the pur- 
chaser’s default in payment of tax- 
es, he must show that the purchaser’s 
default alone is responsible for this 
result. Newcomb v. Ogden Plow Cor 
95 N.W. 174, 120 Iowa 570. 


25. McCoun vy. Delany, 
(Ky.) 46, 6 Am.D. 635. 

26. Smith v. Babcock, 22 F.Cas, 
No. 138,009, 2 Woodb.&M. 246. 


27. Nev.—Fishback vy. Miller, 15 
Nev. 428. 


3 Bibb 
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the means of information are alike accessible to both 
purchaser and vendor, there is a. presumption that 
the purchaser relied on his own judgment, and in 
such case the burden is on him to prove that he re- 
lied on the misrepresentations of the vendor.?® 
Knowledge of a defect on the part of the purchaser 
at the time of purchase barring his right to rescind?® 
will not be presumed but must be proved by the ven- 


dor.°° 


[§ 501] (b) Admissibility. The rules governing 
actions generally in respect of admissibility of evi- 
dence,** applicable to rescission of contracts gener- 
ally,?? have been apphed in actions to rescind con- 
tracts for the sale of real property,*® the cases deal- 
ing with admissibility of evidence to show the value 
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[§§ 500-502 


ability? or inability?’ of the vendor to convey title, 
or his intention not to convey;*® to show exercise 
of ownership and control over land;*® and to show 
that eviction of the purchaser was fraudulent.*? 

[§ 502] (c) Weight and Sufficiency. The rules 
governing actions generally in respect of weight and 
sufficiency of evidence,*? applicable to rescission of 
contracts generally,*® have been applied in actions 


to rescind contracts for the sale of real property.** 


eral ;4° 


in statu quo;*® 


of land;#* to prove®® or to rebut fraud;?*° to show 


N.J.—Turner y. Houpt, 33 A. 28, 
63 N.J.Eg. 526. 

Va.—Grosh vy. Ivanhoe Land, etc., 
Co., 27 S.E. 841, 95 Va. 161; Wilson 
v. Carpenter’s Adm’r, 21 S.E. 243, 91 
Va. 183, 50 Am.S.R. 824; Linhart v. 


Foereman’s Adm’r, 77 Va. 540. 

W.Va.—Cork v. Cook, 48 S.E. 757, 
56 W.Va. 51. 

Eng.—Redgrave v. Hurd, 20 Ch.D. 
1 [expl Attwood v. Small, 6 CL&F. 
232, 7 Reprint 684]. 

Man.—Wolfe v. McArthur, 18 Man. 
30. 
28. Wright v. Boltz, 113 S.W. 201, 
87 Ark. 567. 


29. See supra § 442. 

30. Green v. Chandler, 25 Tex. 
148. 

81. See Evidence §§ 89-156. 

32. See of Instru- 


Cancellation 
ments § 194. 

33. See cases infra this section. 

34. See cases infra this note. 

[a] Evidence held admissible.— 
(1) To prove value of improvements 
made in good faith. Owen v. Pomona 
Wand, ete, Co:,.63. Ph. 350, 64 P. 253, 
131 Cal. 530. (2) Relevant portion of 
conversation between plaintiff and an- 
other. Paul v. Chenault, (Tex.Civ. 
App.) 44 S.W. 682. (3) Statute mak- 
ing it penal offense to sell hay know- 
ing it to contain seeds of Johnson 
grass. Clary v. Myers, (Tex.Civ.App.) 
40 S.W. 633. 

[b] Evidence held not admissible. 
—(1) Expression of opinion. Nos- 
trum v. Halliday, 58 N.W. 429, 39 
Neb. 828. (2) Value of other prop- 
erty. Mattern v. Alderson, 123 P. 972, 
18 Cal.App. 590. 


35. See case infra this note. 


[a] Evidence held admissible.—(1) 
Proceeds of pear crop realized by ven- 
dor. French y. Freeman, 217 P. 515, 
191 Cal. 579. (2) Conversations be- 
tween purchaser and vendor’s agent, 
the agency having been proved. Dohr- 
man v. J. B. Roof, Inc., 291 P. 879, 108 
Cal.App. 456. 


[b] Evidence held not admissible 
to show failure of purchasers of other 
lots to secure title. Summer v. Hog- 
sed, 152 S.E. 260, 41 Ga.App. 207. 


36. See cases infra this note. 


[a] Evidence held admissible.— 
(1) Facts justifying failure of vendor 
to perform. Nelson v. Shelby Mfg., 
etc., ‘Co., 11 So. 695, 96 Ala. 515, 38 
Am.S.R. 116. (2) Knowledge of land 
acquired by vendee from other sources 
than from vendor. High v. Kistner, 
44 lowa 79. (3) Negotiations pending 
at time of sale to secure tenant to 
show good faith in representing that 


there was one. Seis v. Plaisantin, 65 
N.Y.S. 70, 52 App.Div. 206. (4) Source 
of vendor’s information that railroad 
was to build station on property. 
Medcalf v. Oshawa Lands & Invest- 
ales 5 Ont.W.N. 797, 15 Dom.L.R. 

37. See cases infra this note. 

[a] Readiness of vendor’s prede- 
cessor to make title to purchaser is 
admissible in suit to rescind contract 
to purchase land. Bussey v. LDaril- 
leaux, 133 So. 446, 172 La. 204 [transf 
129 So. 167, 14 La.App. 82]; Bussey 
v. Wise-Miller, 133 So. 4438, 172 La. 
102] {transf 129 So. 166, 14 La.App. 

38. See case infra this note. 

[a] Sale by vendor to third person 
who then became insolvent is admis- 
sible to show a defect in title. Bur- 
bank v. Pierce, 26 La.Ann. 295. 

39. See case infra this note. 

[a] Tender of conveyance before 
completion of work contracted for on 
the nroperty is admissible to show the 
vendor’s intention not to convey. 
Bonner y. Brown, 5 Pa.Dist.&Co. 365. 

40. See case infra this note. 

[al Offer by purchaser to sell is 
admissible to show exercise of own- 
ership and control over land. Nelson 
v. Shelby Mfg., etc., Co., 11 So. 695, 
96 Ala. 515, 38 Am.S.R. 116. 


41. See case infra this note. 


[a] Renunciation of all advantage 
under judgment is admiissible to show 
that eviction of purchaser was fraud- 
went Melancon vy. Duhamel, 4 La. 

62. 


42. See Evidence §§ 1730-1806. 


43. See Cancellation of Instru- 
ments §§ 195, 196. 


44. See cases infra this section. 
45. See cases infra this note. 
[a] Evidence held sufficient.—(1) 


Hrection of building not according to 
contract. Norton v. Rosenkranz, 216 
P. 380, 62 Cal.App. 226. (2) Failing 
to procure loan on stipulated terms. 
Moran v. Young, 18 S.W.(2d) 323, 179 
Ark. 678. (3) Refusal to make im- 
provements. Laser v. Fowler, 170 S. 
W. 223, 114 Ark. 574. 


[b] Bvidence held not sufficient.— 
(1) Condition of land. Babcock v. 
Canadian Pac. R. Co., 9 Alta.L. 270. 
(2) Renewal of purchase-money loan. 
Prince v. Hooks, 164 S.H. 270, 174 Ga. 
796. (3) Unsupported statement by 
purchaser that supplemental agree- 
ment had been made and not perform- 
ed. Arnett v. Smith, 88 N.W. 1087, 11 
N.D. 55. 


46. See cases infra this note. 
[a] Evidence held sufficient.—(1) 


The rule requiring strong and convincing evidence . 
to support rescission has been applied to evidence on 
the issues of breach of contract by the vendor in gen- 
waiver of, or defect in, title;*® fraud;*7 
mistake;*’ placing, or offering to place, the vendor 


laches in exercising right to re- 


Inability of vendor to convey at time 
of performance. Milton Realty Co. v. 
Butterfield, 262 P. 419, 87 Cal.App. 
772; Hamann v. Galbraith, 7 Sask.L. 
236. (2) Location of boundary line. 
Empey v. Northwestern & Pacific Hy- 
potheekbank, 225 P. 226, 129 Wash. 
392. (3) Refusal of city to open street 
represented on map by which land 
was sold. Cleveland v. Bergen Bldg., 
etc,,-Co., GN.J.Ch:)- 55 AR I17)) (4) eRese 
lease of dower. Aalto v. Blake, (Ont.) 
[1925]\ 2) Domi Rwi2T. 


[b] Bvidence held not sufficient.— 
(1) Ability to have predecessors in ti- 
tle make title to purchaser. Bussey 
v. Barilleaux, 133 So. 446, 172 La. 204 
[transf 129 So. 167, 14 La.App. 82]; 
Bussey v. Wise-Miller, 133 So. 443, 172 
La. 198 [transf 129 So. 166, 14 La.App. 
104]. (2) Paramount title in third 
person. Bickham v. Kelly, 110 So. 637, 
162) La. 421. 


47. See cases infra this note. 


[a] Bvidence held sufficient.—(1) 
Depth of lots, condition of improve- 
ments and streets. Slingluff v. Du- 
gan, 56 A. 837, 98 Md. 518. (2) Loca- 
tion of lands and crops. Muir v. 
Pratt, 71 P. 896, 18 Colo.App. 363. (3) 
Location of lots. Carr v. Fitzpatrick, 
205 S.W. 579, 181 Ky. 457. (4) Reli- 
ance on vendor’s statements. Pen- 
nington v. Roberg, 142 N.W. 710, 122 
Minn. 295 


[b] Evidence held not sufficient.— 
(1) Condition of property. Bigham v. 
Hawkins, 78 S.E. 809, 140 Ga. 112; 
Taylor v..Fleet, 4 Barb. (N.Y.) 95 [rev 
1 Barb. 471]. (2) Defects in building. 
Murphy v. Sheftel, 9 P.(2d) 568, 121 
Cal.App. 533. (38) Excessive price. 
Fowler v. Carne, 64 P. 581, 182 Cal. 
xviii. (4) Identity of lots. Andrews 
v. Thayer, 171 P. 1117, 69 Okl. 227. (5) 
Land expropriated. Mauvais y. Ter- 
vo, 22 B.C. 207. (6) Lease of adjoin- 
ing land alleged by purchaser to have 
been agreed to as condition precedent. 
Patterson v. Mikkelson, 125 N.W. 
1104, 86 Neb. 512. (7) Location of 
lots. Leiker v. Henson, (Tenn.Ch.A.) 
41 S.W. 862. (8) Opportunity given 
purchaser to examine. Hirschman v. 
Hodges, O’Hara & Russell Co., 51 So. 
550, 59 Fla. 517; Morrison v. Connor, 
16 Ont.W.N. 166. (9) Quantity of 
land. Means v. Rees, 26 F. 210. (10) 
Representations as to value of stock 
in exchange. Lyons v. Osborne, 13 
Ky.Op. 689. (11) Value of property. 
Romaine v. Excelsior Carbide, ete., 
Mach. Co., 103 P. 32, 54 Wash. 41. 


48. See case infra this note. 


[a] Representations by vendor’s 
agent not sufficient evidence of mutu- 
al mistake. Hamlin v. Johns, 144 S, 
E. 659, 166 Ga. 880. 


49. See cases infra this note. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 502-504] 


scind;°° or facts excusing delay ;5! waiver of right 
to rescind ;°? and amount of purchase price.®? Evi- 
dence is sufficient if it sustains one of several 
grounds on which rescission is sought,®* or one of 
several misrepresentations if it is material.®5 


[§ 503] (6) Questions of Law and Fact. It has 
been held to be a question of fact whether the mis- 
representation complained of was the inducing cause 
of the purchase;°* whether the facts show a mate- 
rial failure of consideration;5* whether a defrauded 
purchaser has rescinded promptly on discovering the 
facts;°* and whether certain defendants were joint- 
ly interested in the transaction with other defend- 
ants.°® It has been held to be a question of law 
whether a purchaser who has discovered that he has 
been cheated in one particular is put on inquiry as to 
other possible frauds.6° Where the question of ma- 
teriality of defect in title is an inference to be drawn 
from circumstances, it is a question of fact; but 
where it turns on the construction of a writing, and 
no special circumstances are to be taken into ac- 
count, it is a question of law for the court.®! 


{a] Evidence held sufficient.—(1) 


Restoration, or offer to restore, pos- 54, 
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grounds 106 A. 807, 90 N.J.Eq. 230]. 
Bozdech v. Montana Ranches 
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[§ 504] (7) Nature and Extent of Relief Grant- 
ed. Following the rules governing relief granted in 
cancellation of instruments generally,®? the court 
determines the whole controversy betwéen the par- 
ties and enters a decree determining the rights of 
all,°* giving defendant, as well as plaintiff, equitable 
relief where the facts warrant it,°* limited, however, 
to the placing of the parties in the same position with 
respect to their rights in the property as that oecu- 
pied by them at the time the contract was made,*® 
and denying even this measure of relief where to 
grant it would result in pecuniary loss and injustice 
to plaintiff.°° Subject to these qualifications, the 
court, 1n a proper case, decrees the cancellation of 
the contract,°* and the return of money paid on ac- 
count of the purchase price,®* with interest from the 
date of the decree,®® together with such expenses as 
the purchaser may have been put to by reason of the 
vendor’s refusal either to carry out the terms of the 
contract or to repay the amount paid on account;7° 
but not for damages for breach of the contract,’ 
or a lien on the land, based on a continuance of the 


[b] Total rescission.—A purchaser 
fraudulently induced to substitute an 
inferior tract is entitled to rescission 
in the total and not merely to restora- 


session. Norton v. Rosenkranz, 216] qo, nt. 366. 

P. 380, 62 Cal.App. 226: Sorensen v.|© wat sire perio ae beds eaheus 
Larue, 278 P. 1016, 47 Idaho 772; Vir- ees ay Vv. , . , : 
ginia Trust Co. v. Catoe, 99 So. 261, 119% x 

134 Miss. 722. (2) Reconveyance, or 56. Gagnon v. Nelson, 21 B.C. 356. 
offer to reconvey. Walker v. Burch, 57. Murphy v. Sheftel, 9 P.(2d) 
178 N.W. 209, 104 Neb. 592. (3) Rents.| 568, 121 Cal.App. 533. 

Bain v. Guntersville Realty Co., 100 : = 

So. 128, 211 Ala. 256 58. French v. Freeman, 217 P. 515, 
ae 2 : i 191 Cal. 579; Zadel v. Simon, 190 N. 


{[b] Evidence held not sufficient.— 
(1) Restoration, or offer to restore, 
possession. Young v. U. S. Housing 
Corporation, 86 Pa.Super. 341. (2) 
Reconveyance, or offer to reconvey. 
Porter vy. Hilton, 298 P4501, 7 P.(2d) 
301, 214 Cal. 705; Rosenthal v. Sil- 
veira, 184 P. 58, 42 Cal.App. 6387; 
Sandy Land & Development Co. v. 
Brown, 194 S.W. 90, 175 Ky. 219. (3) 
Rents. Lasbury v. Scarpulla, 156 N. 
Y.S. 744. 

50. See cases infra this note. 

{a] Evidence held not sufficient.— 
(1) Conduct of vendor responsible for 
delay. Long v. Los Altos Country 
Club Properties, 9 P.(2d) 600, 122 Cal. 
Appw W6? (2) Reasonable time. 
French v. Freeman, 217 P. 515, 191 
Cal. 579. (3) Repudiation on discov- 
ery. Consolidated Investments, Ltd. 
v. Acres, 12 Ont.L. 210. 


51. See cases infra this note. 


[a] Bvidence held sufficient.—(1) 
Negotiating with vendor. Eade v. 
Reich, 7 P.(2d) 10438, 120 Cal.App. 32. 
(2) Promises by vendor. Campana v. 
Dobry, 221 P. 540, 69 Mont. 240. (3) 
That purchaser was unaware ease- 
ment constituting encumbranee could 
not be removed. Colby v. Plymouth 
Road Development Corporation, 232 N. 
W. 237, 251 Mich. 663. 

52. See cases infra this note. 

[a] Evidence-held sufficient.—(1) 
Noncompdiance by purchaser with 
terms of contract. Young v. Leech, 
240 P. 692, 78 Colo. 208. (2) Treating 
property as own. Cross v. Mayo, 140 
P. 283, 167 Cal. 594. (3) Unreasonable 
delay. Gunderson v. Halvorson, 168 
N.W. 8, 140 Minn. 292. 

{b] Attempts to sell held not suf- 
ficient evidence of waiver of right to 
rescind. Brooks v. Weik, 219 P. 528, 
114 Kan. 402. 


53. See case infra this note. 


{a] Price paid for house held suf- 
ficiently shown. Gihon v. Morris, 105 
A. 455, 90 N.J.Eq. 65 [rev on other 


W. 700, 221 Mich. 180. 
59. Barbian v. Grant, 190 S.W. 789. 


60. French v. Freeman, 217 P. 515, 
LOT Cali 579: 


61. Stokes v. Johnson, 57 N.Y. 673 
mem. 

62. See Cancellation of Instru- 
ments §§ 202-235. 

63. Beacock v. People’s Lumber 


Co., 235 N.W. 200, 253 Mich. 403. 


64. Capps v. Clark, 195 N.W. 372, 
375, 196 lowa 758. 


“Rescission of an executed convey- 
ance is the converse of specific per- 
formance of a contract. Like specific 
performance, it is an extraordinary 
remedy, and is ordinarily not avail- 
able to a litigant as a matter of right, 
but is awarded in the judicial discre- 
tion of the court only for the purpose 
of obtaining equity; and where both 
parties are. innocent, the court will 
guard the equities of the defendant 
as carefully as those of the plaintiff.’’ 
Capps vy. Clark, supra. 


[a] Rentals after judgment.—In a 
purchasers’ action for rescission, the 
court’s failure, in awarding the pur- 
chasers a rescission, to make any al- 
lowance to the vendor for rentals 
from the date of the judgment during 
the remainder of the time the pur- 
chasers should occupy the premises, 
was not error, since presumably all 
the vendor had to do to obtain posses- 
sion after judgment was to comply 
with its terms. Lynch v. Fowler, 
(Tex.Civ.App.) 257 S.W. 948. 


65. Carpenter v. Mason, 193 N.W. 
978, 181 Wis. 114. 


[a] Release of contract.—Where 
the purehasers of land sued to re- 
scind the contract without having 
first canceled the contract, which was 
of record, the judgment for plaintiffs 
should have directed suspension of 
execution until plaintiffs executed a 
release of the contract. Colpe_ v. 
Lindblom, 106 P. 634, 57 Wash. 106. 


tion of the contract for substitution 
where the original property had been 
disposed of. Hill v. Associated Al- 
mond Growers of Paso Robles, 265 P. 
873, 90 Cal.App. 291. 


{c] Restoring possession.—(1) 
Where an interlocutory decree for re- 
scission was rendered in the court be- 
low, on condition of restoring posses- 
sion, and complainant gave up his 
bond for a reconveyance, but failed 
to deliver possession by the time ap- 
pointed, the obligation should be re- 
stored, and the bill dismissed, and, if 
defendant refused to restore the ob- 
ligation, the question of fraud should 
be tried by a jury, and damages as- 
sessed. Colyer v. Thompson, 2 T.B. 
Mon. (Ky.) 16. (2) The failure of the 
judgment rescinding a land contract 
to order possession of land given to 
vendor is not ground for reversal, as 
it was not too late to ask the trial 
court to order surrender of possession 
to him. Gonder v. Phares, 198 P. 962, 
109 Kan. 322. 

{[d] Filing release.—Where there 
has been no release by the purchaser 
of the contract of sale, a decree of 
rescission on the suit of the purchaser 
will be modified, so that the issuance 
of execution will be suspended until 
a release has been filed. Colpe v. 
Lindblom, 106 P. 634, 57 Wash. 106. 


66. National Loan, etc., Assoc. y. 
Maloney, 60 S.W. 12, 22 Ky.L. 1094. 


67. Proffitt v. Berly, (Tex.Civ. 
App.) 16 S.W.(2d) 164. 

[a]. Where no deed has been ex- 
ecuted or delivered to the purchaser 
under the contract, a prayer for can- 
cellation of the deed will be denied. 
Nance v. McClellan, (Tex.Civ.App.) 
54 S.W.(2d) 1109. 


68. Davis v. Rosenzweig Realty 
Operating Co., 84 N.E. 943, 192 N.Y. 
L285. 20° GRAINS. £75) 127) "Amescrn. 
890; Ressler v. Samphi r Holding 
Corporation, 194 N.Y.S. 363, 201 App. 
Div. 344; Proffit vy. Berly, (Tex.Civ. 
App.) 16 S.W.(2d) 164. 


69. Copeland y. Tweedle, 122 P. 
302, 61 Or. 308. 
70. Blomquist Vv. Tymchorak, 


ene 6 Dom.L.R. 337, 22 West.L.R. 
05. 

71. Ellis v. Annis & Rohling, 173 
N.W. 282, 187 Iowa 423. 
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contract,** although in some jurisdictions a len on 
the land is granted,** or a sale of the land whenever 
necessary to restore the status quo.*4 Where, on 
a bill to rescind, a rescission is refused, the court 
has no power to render a decree requiring the vendor 
to convey, the purchase money not having been paid 
and the bill not having been framed with a view to 
procure title;7> but the court may require the ven- 
dor to give the purchaser security against eviction, *® 
and it may, in a proper case, make provision for pay- 
ment of the purchase price,’* subject to the terms of 
the contract.** Where the contract is rescinded on 
the ground of misrepresentation amounting to legal 
fraud, the purchaser is not entitled to costs where 
the vendor was not guilty of actual fraud.‘? <A pur- 
chaser, unsuccessfully suing to rescind, if not in de- 
fault at the time, is not liable for attorney’s fees of 
defendant reconvening for the balance of unpaid 
notes.®° 

[§ 505] j. Effect of Rescission or of Decree De- 
nying Rescission®:—(1) In General. Rescission ter- 
minates all rights of the parties under the contract,*? 
regardless of subsequent removal by the vendor of 


72. Davis v. Rosenzweig Realty 
cause of 
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chasers of real estate rescinded be- 
misrepresentations of the 


[§§ 504-507 


the causes of rescission,®? and the contract cannot 
be revived by act of one party alone.*+ Where the 
contract has been canceled by notice and acquies- 
cence under statute, it cannot even be rescinded.*® 
Judgment for the vendor leaves the contract as it 
was before suit by the purchaser to rescind.*® 


[§ 506] (2) Rights and Liabilities of Vendor. On 
rescission of the contract by the purchaser, the ven- 
dor has the right to have the bond for deed*? and 
the recorded contract of sale canceled as a cloud on 
the title.8& He may mortgage the property®® or sell 
it to another;®® and ordinarily he will be entitled, 
as against the purchaser, to rentals during the period 
the purchaser was in possession, or money due from 
third persons for use and occupation.®* But he must 
pay back to the purchaser all he has received from 
him under the contract.°®? 


[§ 507] (8) Rights of Purchaser®?*—(a) To Pur- 
chase Money and Interest. On rescission by the pur- 
chaser for causes authorizing a rescission, he is en- 
titled to a restoration of the purchase money and to 
interest thereon from the time of payment,®* even 


94 Ala.—Perry v. Boyd, 28 So. 711, 
126 Aja. 162, 85 Am.S.R. 17; Hawkins 


Operating Co., 84 N.E. 948, 192 N.Y. 
128. 


73. Beacock v. People’s Lumber 
Co., 235 N.W. 200, 253 Mich. 403; Que- 
bee Bank v. Greenlees, 10 Alta.L. 419. 

74. Matthews v. Crowder, 69 S.W. 
C9 Aad Tenn, 473'7.. 


75. Gallagher v. Witherington, 29 
Ala. 420. 
76. Bickham v. Kelly, 110 So. 6387, 


162) Lia. 421. 

77. See case infra this note. 

[a] Allowing time for payment.— 
Where extensions of time have been 
given the purchaser to make pay- 
ments, and he has been guilty of lach- 
es in bringing suit to rescind for al- 
leged fraud of the vendor, a decree 
refusing rescission, and allowing him 
ten days in which to preserve his 
rights in the property by paying the 
purchase money, is not erroneous as 
allowing too little time for that pur- 
pose. Kornblum y. Arthurs, 97 P. 420, 
154 Cal. 246. 


78. See case infra this note. 


[a] Price determined by number of 
feet of lumber cut.—On denying a ven- 
dee rescission of a contract for the 
purchase of timber lands where the 
price to be paid was based on the 
number of feet of lumber cut, the 
vendor’s counterclaim for loss occa- 
sioned by the wasteful method adopt- 
ed by the vendee for working the lands 
will also be denied in the absence of 
some obligation on the part of the 
Jatter as to the method of operation, 
since, in any event, under the contract 
of purchase, the land belonged to the 
vendee. Baton v. Dunn, (N.S.) 5 Dom. 
L.R. 604, 11 Hast.L.R. 52. 


79. McGowan v. Willamette Valley 
Irrigated Land Co., 155 P. 705, 79 Or. 
454. 

80. Bickham v. Kelly, 110 So. 637, 
162 La. 421. 

81. On rescission by vendor see su- 
pra § 397. 

On rights of third parties see infra 
§§ 851, 874. 

82. Harmon v. Thompson, 84 S.W. 
569, 119 Ky. 528, 27 Ky.L. 181; Raasch 
v. Goulet, 223 N.W. 808, 57 N.D. 674. 


{a] Damages.—Where the _ pur- 


vendor, the rescission prevents recov- 
ery of damages for breach of contract, 
except special damages which have 
been sustained, notwithstanding the 
rescission. Stewart v. Salisbury Real- 
pone Ins Co: (4 (Se isiGa) £59) Nee: 


[b] Specific performance.—A pur- 
chaser, after: binding election to re- 
scind a contract fraudulently pro- 
cured, cannot insist on specific per- 
formance. Raasch v. Goulet, 223 N. 
W. 808, 57 N.D. 674. 


83. Green v. Chandler, 25 Tex. 148; 
Hall v. Clountz, 63 S.W. 941, 26 Tex. 
Civ.App. 348. 

[a] Offer of performance after re- 
scission by the other party is unavail- 
ing, as rescission annihilates the con- 


tract. Brown v. California & Western 
Land Co., 177 N.W. 774, 145 Minn, 
432. 

[b] Furnishing of abstract of title 


by the vendors in a land contract and 
the tender of performance after re- 
scission by the purchaser was inef- 
fectual, as on rescission the contract 
was at an end. McChesney v. Oppek, 
194 N.W. 882, 156 Minn. 260. 


84, Wilcox v. Lattin, 29 BP: 226, 


93 Cal. 588; Presbrey v. Kline, 20 D. 
(Oe S183, 2 
85. Olive v. Taylor, 234 N.W. 466, 


468, 182 Minn. 327. 


“The contract having been canceled 
pursuant to statute, there remains 
nothing to rescind.” Olive v. Taylor, 
supra. 


86. Call v. American Land Co. of 


Texas, (Tex.Civ.App.) 27 S.W.(2d) 
305. 
87. Ankeny v. Clark, 20 P. 583, 1 


Wash. 549 [aff 13 S.Ct. 617, 148 U.S. 
345, 37 L.Ed. 475). 

88. Happold v. Espenship, 15 Pa. 
Dist.&Co. 186. 

89. Harmon v. Thompson, 84 S.W. 
569, 119 Ky. 528, 27 Ky.L. 181. 


90. Reina v. Hamilton, 125 S.Ww. 
56, 59 Tex.Civ.App. 6. 

91. See infra § 512. 

92. See infra § 507. 

93. Remedies of purchaser see in- 


fra § 1547. 


v. Merritt, 19 So. 589, 109 Ala. 261; 
Bryant’s Ex’r v. Boothe, 30 Ala. 311, 
68 Am.D. 117. 


Cal.—Mills v. Richmond Co., 219 P. 
465, 63 Cal.App. 594. 


Ga.—Stephens v. Bond, 115 S.E. 913, 
155 Ga. 20. 

Ky.—Grifith v. Depew, 38 A.K. 
Marsh. 177, 13 Am.D. 141; Wheeler v. 
Preston) \1l07* SSW. 0204, cee Woyeleneoue 
Hyne vy. Campbell, 6 T.B.Mon. 286. 


N.Y.—Davis v. William Rosenzweig 
Realty Operating Co., 84 N.E. 943, 192 
INO 1285027) Am: Sor 89 07e2 OMe Eas 
N.S. 175; Gillet v. Maynard, 5 Johns. 
85, 4 Am.D. 329. 

N.D.—First Nat. Bank v. Kopp, 209 
N.W. 974, 54 N.D. 439. 


Ohio.—Jones v, Draper, 26 Ohio Cir. 
Ct, (85: ! 


Pa.—Vernam v. Wilson, 31 Pa.Su- 
pers 2572 


Tenn.—Mason vy. Lawing, 10 Lea 
264; Winters v. Elliott, 1 Lea 676. 


Tex.—Raywood Canal & Milling Co. 
v. Sharp, (Civ.App.) 175 S.W. 499. 


W.Va.—Worthington Vv. Collins’ 
Adm’r, 19 S.E. 527, 39 W.Va. 406. 


Wis.—Hansen vy. Allen, 93 N.W. 
805, 117 Wis. 61; McKinnon v. Voll- 
mar, 42 N.W. 800, 75 Wis. 82, 17 Am. 
SiR 85)6 dakeAL! 124, 


Can.—Hitcheock v. Sykes, 49 Can.S. 
C. 403, 29 Ont.L. 6, 13 Dom.L.R. &48) 
4 Ont.W.N. 1146; March v. Banton, 45 
Can.S.C. 388; Pagnuelo v. Choquette, 
34 Can.S.C. 102. 


Alta.—Innis y. Costello, 11 Alta.L. 
109; Veilleux v. Heights, 8 Alta.L. 16; 
De Clerval v. Jones, 1 Alta.L. 286. 


Man.—Grossenback v. Goodyear, 30 
Man. 38. 


Ont.—Phillips v. Greater Ottawa 
Dev: -€Co5, 38) OntiulL esis) el Ontavene 
275; McNiven v. Pigott, 31 Ont.L. 365, 
6 Ont.W.N. 341; Hitchcock v. Sykes, 
29 Ont.L. 6, 4 Ont.W.N. 1146. 


Sask.—Hamann v. Galbraith, 7 
Sask.L. 236; Wirth v. Cook, 2 Sask.L. 
aa Bannerman y. Green, 1 Sask.L. 


[a] Cancellation of purchase-mon- 
ey notes.—A purchaser quitclaiming 
to his defaulting vendor’s vendors is 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 507-509] 


in the absence of prayer for restoration,®® unless 
there is some equity in the case which requires a 
disallowance of interest,®® or the contract excludes 
it,°? or the allowance of interest is determined by 


statute and the purchaser has not 


within its terms;°* and a contract providing for 
the refunding of purchase money is held to include 


a return of purchase-money notes 


Where the contract of sale has been executed and 
there is no fraud, the purchaser cannot recover the 
purchase price, his right to recover being confined 
If the contract is 
illegal under the statute, the purchaser’s knowledge 
of the fact making it illegal when he made the con- 
tract does not prevent him from recovering money 


to damages on the covenants.1 


paid thereunder.? 
[§ 508] 


entitled to cancellation of purchase- 
money notes. Harrell v. Smith, 136 
S550, 138. S-Onns6s. 


[b] Interest on money held in 
readiness to pay.—Where the pur- 
chaser keeps money on hand in readi- 
ness to pay for the land when the ven- 
dor shall furnish a good title, he is 
entitled to recover interest thereon, 
if the vendor fails to give a good ti- 
tle. Kennedy yv. Koopman, 65 S.W. 
1020, 166 Mo. 87. 


{c] Damages for loss of bargain.— 
Where a contract for the sale of land 
is rescinded because of the inability 
of the vendor to convey good title, 
the purchaser, who was admitted into 
possession without payment of any 
of the purchase price, cannot offset, 
in an action for use and occupation, 
anything for the loss of his bargain. 
Stinson y. Sneed, (Tex.Civ.App.) 163 
S.W. 989. 


[d] As alternative to damages for 
deceit.—A purchaser, having sued for 
damages for deceit and failed, cannot 
recover as an alternative the money 
he has paid on account of the pur- 


chase. Kerfoot v. Yeo, 20 Man. 129. 
95. _ Dransfield v. Young, 1 Pa.Dist. 
&Co. 7638. 
’ 96. Smoot v. Smoot, 12 Lea (Tenn.) 
‘274. 
97. 


Aalto v. Blake, (Ont.) [1925] 
2 Dom.L.R. 27. : 


98. Raymond Land, etc. Co. v. 
Knight Sugar Co., Ltd., 2 Alta.L. 157. 


99. Davis v. First Nat. Bank, 229 
Bavool,, 260AniZ. 621. 


1. Gihon v. Morris, 106 A. 807, 90 
N.J.Eq. 230 [rev 105 A. 455, 90 N.J. 
Eq. 657. 

2. Sheppard v. Godfrey, 9 Alta.L. 
416, 8 West.Wkly. 999. 


3. Holland v. Western Bank & 
Trust Co., 118 S.W. 218, 119 S.W. 694, 
56 Tex.Civ.App. 324; Hamann y. Gal- 
braith, 7 Sask.L. 236. 


“Tt is semetimes said that, when a 
contract is procured by fraud, the de- 
frauded party has his choice of two 
remedies, one being rescission and the 
other damages, and that he cannot 
assert both. That statement is too 
broad, and the restriction stated has 
no application, and should not be 
made, when both rescission and dam- 
ages are necessary to make the de- 
frauded party whole. ; Restor- 
ing to him the consideration paid for 
the land would not restore to him the 
money which he alleges he expended 
in attempting to utilize the property. 
Rescission is an equitable remedy. 
Complete and full justice is a funda- 


(b) To Reimbursement for Expenditures 
—aa. In General. A purchaser entitled to rescission 


VENDOR AND PURCHASER 


vey.° 
brought himself 


and mortgage.®® 


as represented.® 
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may recover for expenditures proximately resulting 
from the vendor’s 
tures incurred in examining title,* or making a sur- 
Moving expenses, if the direct result of de- 
fendant’s default, are recoverable;°® 
moving expenses,’ nor wages while moving,® are re- 
coverable where not a direct and proximate result 
of defendant’s default. Nor is the purchaser entitled 
to a recovery that would put him in a better posi- 
tion than he would have been in if the land had been 


default,* as, for example, expendi- 


but neither 


[§ 509] bb. Improvements—(aa) In General. The 
purchaser on rescission is entitled to compensation 
for valuable and permanent improvements and for 
repairs placed on the land in good faith,!° especially 


where the contract expressly requires him to make 


mental doctrine of equity jurispru- 
dence, and if damages, as well as re- 
scission, are essential to accomplish 
full justice, they will both be allow- 
ed.” Holland v. Western Bank & 
Trust Co., 118 S.W. 218, 119 S.W. 694, 
56 Tex.Civ.App. 324. 


[a] Money expended in attempt- 
ing to utilize the land before the pur- 
chaser discovered the falsity of the 
representations is recoverable on re- 
scission where necessary to complete 
justice. Holland v. Western Bank & 
Trust Co., 118 S.W. 218, 119 S.W. 694, 
56 Tex.Civ.App. 324. 


4. Klim v. Sachs, 92 N.Y.S. 107, 102 


App. Div. 44; In re Bryant, 44 Ch.D. 
5, 


Klim v. Sachs, 92 N.Y.S. 107, 102 
App.Div. 44. 


6. Ohio Valley Trust Co. v. Alli- 
son, 89™A. 1132,°243 Pa. 201. 


7. Neely v. Rembert, 71 S.W. 259, 
71 Ark. 91; Cox v. Holkeboer, 166 N. 
W. 1004, 200 Mich. 86; Linden v. Si- 
mon, 218 N.W. 184, 195 Wis. 241. 


8. Cox v. Holkeboer, 166 N.W. 1004, 
200 Mich. 86. 

9. Cox vy. Holkeboer, supra. 

10. Ala.—Perry v. Boyd, 28 So. 
711, 126 Ala. 162, 85 Am.S.R. 17; Haw- 
kins y. Merritt, 19 So. 589, 109 Ala. 
261; Baptiste v. Peters, 51 Ala. 158; 
Thompson v. Lee, 31 Ala. 292; Bry- 
ant’s Ex’r v. Boothe, 30 Ala. 311, 68 
Am.D.-117; Weaver v. Jones, 24 Ala, 
420. 

Cal.—Owen v. Pomona Land, etce., 
Co,, 63 PB. 850, 64 P. 253, 131 Cal. 530. 


Ga,.—Bryant v. Hambrick, 9 Ga. 133. 


Ilowa.—Kunde v. O’Brian, 243 N.W. 
594, 214 Iowa 921. 4 


Kan.—Read v. Loftus, 108 P. 850, 82 
Kan. 485, 31 L.R.A.N.S. 457. 


Ky.—HEllis’ Adm’rs_ vy. Graves, 5 
Dana 119; Seamore y. Harlan’s Heirs, 


3 Dana 410; Williams v. Rogers, 2 
Dana 374; Richardson vy. McKinson, 
Lite SeliCas,: S20. wl 2 a Am Dans S086 
Ewing’s Heirs v. Handley’s Ex’rs, 4 
Litt. 346, 14 Am.D. 140; Griffith v. De- 
pew, 3 A.K.Marsh. 177, 13 Am.D. 141; 
Lainhart v. Gabbard, 89 S.W. 10, 28 
Ky.L. 105. 
Me.—Farris v. Ware, 60 Me. 482. 
Mo.—Kirkpatrick v. Downing, 58 
Mo. 32, 17 Am.R. 678; Coffman & 
Horine v. Huck, 19 Mo. 435. 
N.H.—Spiller v. Cass, 58 N.H. 489. 
N.Y.—Thomas v. Evans, 12 N.E. 
ON LOS INDY. 601, 59 Am.R. 519; Ry- 
der v. Wall, 60 N.Y.S. 535, 29 Misc. 377 
[rev on other grounds 62 N.Y.S. 348, 


the improvements, or the vendor knew at the time 
of the sale that the purchaser intended to make 


47 App.Div. 182]; Botsford v. Burr, 2 
Johns.Ch. 405. 


N.C.—Albea v. Griffin, 22 N.C. 9. 


Or.—McGowan vy. Willamette Valley 
nated Land Co., 155 P. 705, 79 Or. 
54. 


Pa.—Ohio Valley Trust Co. v. Alli- 
son, 89 A. 1132, 243 Pa. 201; Vernam 
v. Wilson, 31 Pa.Super. 257. 


S.C.—Huson y. Anderson, 9 S.C.Eq. 
164; Witherspoon y. McCalla, 3 S.C. 
Hq. 245. 


Tenn.—Smoot v. Smoot, 12 Lea 274: 
Mason v. Lawing, 10 Lea 264; Win- 
ters v. Elliott, 1 Lea 676; Smithson 
v. Inman, 2 Baxt. 88: Mathews v. 
Davis, 6 Humphr. 324: Gardenhire v. 
Rogers, (Ch.A.) 60 S.W. 616: Brannon 
v. Curtis, (Ch.A.) 53 S.W. 234. 

Tex.—Patrick v. Roach, 21 Tex. 251: 
Weil v. Martinez, 124 S.w. EUG bi 
Tex.Civ.App. 440; Burwell v. Sollock, 
(Civ.App.) 32 S.W. 844. 


Va.—Goodloe v. Woods, 80 S.E. 108, 
115 Va. 540. 


Wash. —Snarski  v. Washington 
State Colonization Co., 101 P. 839, 53 
Wash. 221; Lawson v. Vernon, 80 P. 
559, 38 Wash. 422, 107 Am.S.R. 880. 


W.Va.—Worthington View @ollinis 
Adm’r, 19 S.E. 527, 39 W.Va. 406. 


Wis.—Isaaes vy. Bardon, 89 N.W. 
913, 114 Wis. 142. 


Alta.—Stankievich vy. Armacost, 22 
Alta.L. 56, [1926] 2 Dom.L.R. 401, 
[1926] 1 West.Wkly. 758; De Clerval 
v. Jones, 1 Alta... 286. 


Ont.—Gummerson vy. Banting, 
Grant Ch. 516; 
Grant Ch. 134. 


[a] Rescission for defective title. 
—On rescission for inability of the 
vendor to give good title, the purchas- 
ers are entitled to recover for im- 
provements made before learning of 
the defective title, as the vendor, rep- 
resenting that it could and would con- 
vey a clear title, knew, or should 
have known, the condition of the title, 
and knew that the purchasers pur- 
chased intending to make improve- 
ments, Snarski vy. Washington State 
Colonization Co., 101 P. 839, 53 Wash. 


a 


18 
Davis v. Snyder, 1 


[b] Death of vendor before rescis- 
sion.— Where a vendor dies before his 
parol contract for sale of land is re- 
scinded, his administrator is not 
chargeable with the balance due the 


purchaser for improvements. Such 
balance is merely a charge on the 
land. Masson v. Swan, 6 Heisk. 


(Tenn.) 450. 


11. Read v. Loftus, 108 P. 850, 82 
Kan. 485, 31 L.R.AN.S. 457. 
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them.'? So he may be permitted to remove the im- 
provements, so far as this may be done without in- 
jury to the freehold.1? Some courts have refused 
the allowance where the purchaser, neglecting to 
have his title examined, made the improvements in 
ignorance of whether it was good or bad,'* or pend- 
ing proceedings which might adversely affect the 
validity of the title;+® nor is the purchaser entitled 
to compensation for improvements made after ob- 
taining a decree for rescission,!® or after repudiat- 
ing the purchase on the ground of fraud of the ven- 
dor,” or for improvements when he knew or should 
have known that he would seek a rescission;!® and 
he is held to have waived all claim to compensation 
where he voluntarily abandons the contract without 
anything being said as to improvements.’® 


{§ 510] (bb) Measure of Compensation. Al- 
though there is authority to the contrary,?° it is 
generally held that the amount of compensation to 
which the purchaser is entitled for improvements 
constructed by him is not the amount expended, but 
the actual enhanced value of the land, due to such 
improvements as of the time at which the vendor 
took possession of the land,?! although the court 


12. Fahey v. Kaies, (Tex.Civ.App.) 

181 S.W. 782. A.) 53 S.W. 234 
13. Cutter v. Wait, 91 N.W. 753, 27. 

131 Mich. 508, 100 Am.S.R. 619. 4. 


9 Grant 28. 
[a] 


14. Kilborn y. Workman, 
Ch, (Ont.) 255. 


VENDOR AND PURCHASER 


26. Brannon vy. Curtis, 
Smoot v. Smoot, 12 Lea (Tenn.) 
See cases infra this note. 


Vendor willing to convey.— 
Where the purchaser had possession 


[§§ 509-512 


may take into consideration the amount expended,?? 
plus interest from the date of notice of election to re- 
seind,?* less deductions for rent received or for 
rental value,?* and for:moneys received from im- 
provements sold,?° and also the permanent or tempo-~ 
rary nature of the improvements.?® The recovery, 
it has been held, is not limited by the value or amount 
of the rents,?7 unless the circumstances are such 
that it would be inequitable to allow the purchaser 
for any excess of the value of the improvements over 
the rents;?8 but the purchaser cannot recover for ex- 
penditures which do not enhance the value of the 
land,?® and where the purchase was only of one-half 
interest in the land, it is not error to restrict his re- 
covery to one half the value of the improvements 
placed thereon.*° 


[§ 511] ce. Taxes. The vendor must repay to 
the purchaser taxes on the land paid by the latter,*+ 
and interest on the amount so paid.*? 


[§ 512] (4) Liabilities of Purchaser—(a) For 
Rents. The purchaser, upon rescinding the contract, 
is chargeable with the reasonable rental value of 
the land during the time he held possession,?? and 


(Tenn.Ch. 32. Perry v. Boyd, 28 So. 711, 126 


Ala. 162, 85 Am.S.R. 17; Cox v. Holke- 
boer, 166 N.W. 1004, 200 Mich. 86. 
33. U.S.—Graham y. Beaver Hill 
Coal’ €o..135 F.-611. 
Ala.—Lindsey v. Veasy, 62 Ala. 424; 
Thompson v. Lee, 31 Ala. 292; Bry- 


15. In re Yaggie, 1 Ch.Chamb. 
(Ont.) 52. 
16. Ewing’s Heirs v. Handley’s|&d_ to 


Ex’rs, 4 Litt. (Ky.) 346, 14 Am.D. 140. 


17. Luckenbach v. Thomas, (Tex. 
Civ.App.) 166 S.W. 99. 


18. Neely v. Rembert, 71 S.W. 259, 
Tie Aric yO 


19. Gillet v. Maynard, 5 Johns. (N. 
Y.) 85, 4 Am.D. 329. 

{a] Purchaser quitclaiming to his 
defaulting vendor’s vendors is not 
entitled to reimbursement for im- 
provements. Harrell v. Smith, 136 S. 
Bb oos 138 S.C, abs. 


20. See case infra this note. 
[a] Contrary to rule generally fol- 
lowed, it has been held that the 


amount recoverable for improvements 
is not limited to the enhanced value 
of the land, but that a purchaser not 
in default is entitled to recover the 
amount actually expended by him in 
improvements properly made on the 
faith of the performance of the agree- 
ment by the vendor. Read v. Loftus, 
108 P. 850, 82 Kan. 485, 31 L.R.A.N.S. 
457. 

21. WHalcomb v. Ison, 130 S.W. 1070, 
140 Ky. 189; Williams vy. Rogers, 2 
Dana (Ky.) 374; Lainhart v. Gabbard, 
89 S.W...10, 28 Ky.L. 105;, Hill vy. 
Brower, 76 N.C. 124; Smoot v. Smoot, 
12 Lea (Tenn.) 274; Smithson v. In- 
man, 2 Baxt. (Tenn.) 88; Brannon vy. 


Curtis, (Tenn.Ch.A.) 538 S.W.. 234; 
Burwell v. Sollock, (Tex.Civ.App.) 32 
S.W. 844 


22. Mosher v. Lack, 181 P. 813, 41 
Cal.App. 238; Shermaster v. Califor- 
nia Home Bldg. Loan Co., 181 P. 409, 
40 Cal.App. 661. 

23. Isaacs v. Bardon, 89 N.W. 913, 
114 Wis. 142 

24. Shermaster v. California Home 
Bldg. Loan Co., 181 P. 409, 40 Cal.App. 
661. 


25. Wheeler v. 
274, 32 Ky.U. 791. 


Preston, 107 S.W. 


under an invalid contract and elect- 
rescind, but the vendor was 
willing to convey, the vendor was en- 
titled to set off the value of his im- 
provements against the rents and 
profits, but was not entitled to any 
judgment for the excess. Hoover v. 
Calhoun, 16 Gratt. (57 Va.) 109. 


{b] Possession by both parties to 
exchange.—Where plaintiff and de- 
fendants contracted to exchange 
lands, and each went into possession 
of lands they were to receive, and 
plaintiff two years thereafter rescind- 
ed the contract on account of defend- 
ants’ failure to furnish an abstract 
showing good title, an accounting 
which offset improvements made by 
plaintiff against the use of the land of 
which he was in possession, and the 
rental received by defendants from 
the land, possession of which plain- 
tiff delivered to them, was _ proper. 
Carroll v. Mundy & Scott, 170 N.W. 
790, 185 Iowa 527, 4 A.L.R. 811. 


29. See case infra this note. 


[a] Where no finding of value.— 
Where defendant purchased a mine 
from plaintiff, and expended money 
thereon, and there was no finding that 
the mine was of any value or that the 
expenditure was of any benefit to the 
claim, defendant could not recover the 
amount expended in developing the 


mine. Benson vy. Braun, 66 P. 1, 134 
Cal. 41. 
30. Mosher v. Lack, 181 P. 813, 41 


Cal.App. 23. 


31. Ala.—Perry v. Boyd, 28 So. 711, 
126 Ala. 162, 85 Am.S.R. 17. 


Mich.—Cox v. Holkeboer, 166 N.W. 


1004, 200 Mich. 86. 


Tenn.—East Tennessee Nat. Bank 
v. First Nat. Bank, 7 Lea 420; Garden- 
hire v. Rogers, (Ch.A.) 60 S.W. 616. 


W.Va. — Worthington v. Collins’ 
Adm’r, 19 S.B. 527, 39 W.Va. 406. 


Wis.—Nelson v. Allen, 93 N.W. 807, 
PLAN She Oalie 


' 


ant’s EXx’r vy. Boothe, 30 Ala. 311, os 
Am.D. 117. 


Ark.—Dunham y. Phillips, 241 S.w. 
361, 154 Ark. 87. 


Cal.—Worley v. Nethercott, 
767, 91 Cal. 512, 25 Am.S.R. 
v. Fiske, 17 Cal. 380. 


Ga.—McDonald v. Beall, 55 Ga. 288. 


Idaho.—Mochel vy. Cleveland, 5 P. 
(2d) 549, 51 Idaho 468. 


Ull.—Ryan vy. Shoenberger, 224 Ill. 
App. 308. 

Iowa.—Kunde v 
594, 214 Iowa 921. 


Ky.—Ellis’ Adm’rs v. Graves, 5 
Dana 119; Seamore v. Harlan’s Heirs, 
38 Dana 410; Taylor v. Porter, 1 Dana 
421, 25 Am.D. 155; Caldwell’s Heirs 
v. White, 5 J.J.Marsh. 207; Morrow 
v. Mason, 4 J.J.Marsh. 326; Richard- 
son v. McKinson, Litt.Sel.Cas. 320, 
12 Am.D. 308; Ewing’s Heirs v. Hand- 
ley’s Ex’rs, 4 Litt. 346, 14 Am.D. 140; 
Bullock v. Beemis, 1 ‘A.K.Marsh. 433; 
Campbell v. MeGoodwin, 3 Ky.Op. 70. 


La.—Nash y. Parker, 6 Rob. 324. 
epee Beene v. Lorman, 3 Gill 

Mich.—Allen v, Talbot, 137 N.W. 97, 
170 Mich. 664. 


Mo.—Kirkpatrick v. Downing, 58 
Mo. 32, 17 Am.R. 678; Coffman & 
Horine v. Huck, 19 Mo. 435. 


Oe ee v- Anderson, 9 S.C.Eq. 


27 PR. 
209; Fratt 


O’Brian, 243 N.W. 


Tenn.—Mason y. Lawing, 10 Lea 
264; Hast Tennessee Nat. Bank vy. 
First Nat. Bank, 7 Lea 420; Winters 


v. Elliott, 1 Lea 676; Outlaw v. Mor- 
ris, 7 Humphr. 262; Gardenhire v. 
Rogers, (Ch.A.) 60 S.W. 616. 


Tex.—Terrill v. Dewitt, 20 Tex. 256; 
Stinson v. Sneed, (Civ. App.) 163 S.W. 
989; Burwell v. Sollock, (Civ.App.) 
32 S.W. 844. 

Va.—Goodloe v. Woods, 80 S.E. 108, 


115 Va. 540; Hoover v. Calhoun, 16 
Gratt. (57 Va.) 109. 


nn 
For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 512-514] 


interest thereon,?* although it has been held that the 
purchaser is not chargeable with rent in the absence 
of a showing that he was in possession as tenant, or 
under agreement that he should pay rent, or under 
circumstances raising an obligation to pay rent.3> 
Under the rule generally held,?® where a tenant con- 
tracts with his landlord for purchase of the land, and 
the contract is rescinded, the tenant is liable for use 
and occupation at a reasonable rate from the date 
of the contract, and not at the rate named in the 
lease.** The amount, it has been held, should not 
exceed the profits actually derived from the use of 
the land,** nor can the purchaser be charged with 
the profits in addition to the reasonable value of 
use and occupation,®® and according to some deci- 


sions, the amounts allowed for rent and for interest. 


on the purchase money should be set off as equiva- 
lents one against the other,*® but not where there is 
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a great disproportion between rents and profits from 
the use of land and interest on the purchase money.*4 
Where the purchaser having grounds for rescission 
abandons the land, he is not liable for rents there- 
after;*? nor can a vendor who, after execution of 
the contract and delivery of possession to the pur- 
chaser, conveys to another, charge the former with 
rent for the time the title was in the latter.42 The 
purchaser, after rescission, is not liable to the as- 
signee of the purchase-money notes for the excess of 
rents over the value of the improvements.*4 


[§ 513] (b) For Waste. The purchaser is liable 
for any waste committed by him,*® even where re- 
scission is for the vendor’s fraud;** but the pur- 
chaser is not liable for the ordinary deterioration of 
the property,** or for the value of improvements de- 
stroyed by accident,*® or for buildings removed with 
consent of the vendor.*® 


VIII. PERFORMANCE OF CONTRACT®°® 


[§ 514] A. In General.* Subject to the rules 
relating to performance of contracts in general®! and 
to the construction of contracts of sale,®2 a vendor 
must convey or tender a conveyance®*? of a good 


W.Va.— Worthington y. Collins’ 


Adm’r, 39 W.Va. 406. 
Sask.—Hagennan y. Siddall & John- 
son, [1924] 2 Dom.L.R. 755. 
[a] Conveyance of only part of 
land contracted to be sold.—Where a 


til paid. 
35. 


rent from the time it became due un- 
Halcomb v. Ison, 130 S.W. 
1070, 140 Ky. 189. 

Ankeny v. Clark, 13 S.Ct. 617, 
148 U.S. 345, 37 L.Ed. 475; Bardsley’s 
Appeal, 10 A. 39, 4 Pa.Cas. 584. 


title’ and estate,°® as required by the contract of 
sale; and must at least substantially perform all 
dependent covenants or promises on his part,®* be- 
fore he is in a position to compel performance on the 


46. Pearsoll v. Chapin, 44 Pa. 9. 

47. Taylor v. Porter, 1 Dana (Ky.) 
421, 25 Am.D. 155; Buchanan v. Lor- 
man, 3 Gill (Md.) 51. 

43. Taylor v. Porter, 1 Dana (Ky.) 
421, 25 Am.D. 155. 


purchaser procured a decree rescind- 
ing the sale for the vendor’s fraud in 
conveying only part of the land con- 
tracted to be sold, the purchaser, hav- 
ing had possession and cultivated the 
land conveyed, was chargeable with 
the rental value thereof for the time 
he held possession. Gayle v. Trout- 
man, 103 S.W. 342, 31 Ky.L. 718. 


{b] Set-off of rent.—On rescission 
of a sale of land for the vendor’s 
fraud, the vendor was entitled to set 
off his claim for rent of so much of 
the property as the purchaser had ac- 
quired possession of against the pur- 
chaser’s judgment for purchase-money 
paid under the contract. Elrod-Oas 
Home Bldg. Co. v. Mensor, 8 P.(2d) 
171, 120 Cal.App. 485; Gayle v. Trout- 
man, 103 S.W. 342, 31 Ky.L. 718. 


[ec] Necessity of evidence of value 
of use.—In an action brought by the 
purchaser, after rescission of the con- 
tract because procured by defendant’s 
‘misrepresentations, to recover pur- 
chase money paid and damages, de- 
fendant was not entitled to a reduc- 
tion of the verdict for the use of the 
property, where there was no evidence 
of the value of such use. Ohio Val- 
ley Trust Co. v. Allison, 89 A. 1132, 
243 Pa. 201. 


{d] Possession distingnished from 
actual occupation.—That rescinding 
purchasers occupied the premises 
only ten of eighteen months they had 
possession is immaterial in determin- 
ing the value of use during DP shee 

Oni. 


sion. Elrod-Oas Home Bldg. 
Mensor, 8 P.(2d) 171, 120 Cal.App. 
485. 

34. Kunde v. O’Brian, 243 N.W. 


594, 214 Iowa 921. 

[a] Interest on rent.—Where, on 
the death of a purchaser of land, his 
infant heirs are permitted to rescind 
the contract, and recover the pur- 
chase money and interest from the 
time of payment, the vendor should 
be allowed interest on each gale of 


36. See cases supra note 33. 


87. Virginia Trust Co. v. Catoe, 99 
So. 261, 134 Miss. 722. 


3S. Richardson v. McKinson, Litt. 
Sel.Cas. (Ky.)- 320, 12 Am.D. 308’ 
Kirkpatrick v. Downing, 58 Mo. 32, 
17 Am.R. 678; Coffman & Horine v. 
Huck, 19 Mo. 485. See Fratt v. Fiske, 
17 Cal. 380 (where it was suggested 
that the vendor was perhaps not en- 
titled to rents and profits if it were 
affirmatively alleged and proved that 
the land had been of no value to the 
purchaser and could have been of 
none to the vendor). 


39. Wrench v. Freeman, 217 P. 515, 
LOT Cals 579: 

40. Williams v. Rogers, 
(Ky.) 374. 

Rights and liabilities of vendor and 
Soames al generally see infra §§ 773- 
18. 


2 Dana 


41. Buchanan vy. Lorman, 3 Gill 


(Md.) 51. 
42. Taylor v. Porter, 1 Dana (Ky.) 
421,-25 Am.D. 155. 


43. Strater v. Flynn, (N.J.Ch.) 91 
Aw o91. 


44 Breeding v. Flannery, 14 S.W. 
907, 908, 12 Ky.L. 609. 


“Appellant was not entitled to judg- 
ment for excess of value of rents over 
improvements put on the land, even 
if there had been such excess, for 
whatever appellee may owe on that 
account is to W. W. Curnutte’s ven- 
dor of the land, and not to the appel- 
lant, whose only cause of action was 
the two notes.” Breeding y. Flan- 
nery, supra. 

45. Williams yv. Rogers, 2 Dana 
(Ky.) 874; Wickliffe v. Clay, 1 Dana 
(Ky.) 585; Ewing’s Heirs v. Hand- 
ley’s Eix’rs, 4 Litt. (Ky.) 346,.14 Am. 
D. 140; Buchanan v. Lorman, 3 Gill 
(Md.) 51; Goodloe vy. Woods, 80 S.E. 
108, 115 Va. 540; Worthington v. Col- 
lins’ Adm’r, 19 S.E. 527, 39 W.Va. 
406. 


*By HENRY H. SKYLES (§§ 514-523), 


49. McNiven vy. Pigott, 33 Ont.L. 
335, 8 Ont.W.N. 107. 


50. Cross references: 
Breach of contract as: 


Defense in action for price see in- 
fra §§ 1392-1402. 


Ground for rescission see supra §§ 
318, 426—428. 


Construction of contract as to: 
Poe of performance see supra § 


Time of performance see Supra §&§ 
234-260. 


pee to deliver property see infra § 


Enforcing specific performance see 
Syeoe Performance, §§ 76, 97, 238— 
42. 


Performance’or breach of contracts 
in general see Contracts §§ 693-789. 


Possession see infra §§ 707-710. 


51. See Contracts §§ 693-789. 

52. See supra §§ 207-282. 

53. See infra §§ 671, 672. 

54. See infra § 516 et seq. 

55. See infra § 515. 

56. U.S.—Bank of Columbia v. 
PAU eE, Le Ret iUsS) 454) a nla 
“2 . 


Cal.—Monteverde v. Brooke Realty 
Co., 224 P. 247, 65 Cal.App. 435. 

Ind.—Smith v. Miller, 101 N.B. 316, 
54 Ind.App. 37. 

La.—Farley v. Old Homestead, 127 
So. 878, 170 La. 389. 

Mass.—Goshien v. Chavenson, 158 
N.E. 789, 261 Mass. 403. 

Tex.—Miller v. Wilson, (Civ.App.) 
258 S.W. 540. 

Va.—Buena Vista Co. v. McCan- 
dlish, 23 S.E. 781, 92 Va. 297. 

[a] Performance held sufficient.— 


A covenant by a vendor of lots to 
construct, grade, and improve high- 
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part of the purchaser,*’ or avail himself of his reme- 
dies against the purchaser for the latter’s nonper- 
Analogous rules govern the necessity 
and sufficiency of performance on the part of the 
A vendor’s agreement to render the 
purchaser an accounting on final consummation of 
the purchase according to the contract does not make 
such an accounting a necessary part of the vendor’s 
Under a statute providing 
that an objection to the mode of an offer of perform- 
ance is waived unless stated, the purchaser’s failure 
to specify defects in an accounting rendered by the 
vendor as a part of his offer of performance waives 


formance.*’ 


purchaser.°® 


offer of performance.°?”% 


ways in the subdivision is substantial- 
ly complied with when the streets 
are graded, in the absence of a show- 
ing of the surrounding circumstanc- 
es and mutual understanding of the 
parties as to the character of the 
street improvements. Monteverde v. 
Brooke Realty Co., 224 P. 247, 65 Cal. 
App. 435. 


[b] Performance held insufficient. 
—(1) The putting down of a well on 
building lots is not a performance of 
the vendor’s covenant to pipe water 
thereto. Monteverde v. Brooke Real- 
tyeCo:, 224. 247, Go.Cal-App, 435; 
(2) Placing loose gravel on an avenue 
is not a “hard-surface”’ within a con- 
tract for the sale of lots requiring the 
vendor to “hard-surface”’ a designat- 
ed avenue. Farley v. Old Homestead, 
L27Son Suse 170" Lar sson 1 C8) Wihere 
the vendor agrees in writing to cause 
a street to be opened, laid out, and 
established, adjoining the lot convey- 


ed, and to have the street macadam-- 


ized, his dedication of the street to 
the city by conveyance and subse- 
quent opening of the same and curb- 
ing thereof on both sides, but leav- 
ing the street in an impassable con- 
dition at times, is not a compliance 
with the covenant. Miller v. Wilson, 
(Tex.Civ.App.) 258 S.W. 540. 


[ec] Bond for title-—A vendor who 
contracts to furnish a bond for title 
to the purchaser cannot excuse his 
failure to perform on the ground that 
he did not know to whom he was to 
make the bond because of the pur- 
chaser’s assignment, as a bond for 
title to the purchaser, his heirs, and 
assigns would have relieved him of 
all responsibility. Rankin v. Marion 
Phosphate Co., 12 F.(2d) 67. 


{d] Procuring mortrage.—Where 
the contract requires the purchaser 
to assume a mortgage which the ven- 
dor is to obtain and place upon the 
premises, it is the vendor’s duty to 
procure the mortgage. Goshien v. 
Chavenson, 158 N.E. 789, 261 Mass. 
403. 


[e] Securing loan for purchaser. 
—A contract provision that the ven- 
dor’s agents, to enable the buyer to 
finance the purchase, should procure 
a loan for him on the security of the 
tract to be conveyed and also other 
jand then owned by him, is perform- 
ed when the vendor’s agents procure 
a person ready and willing to make 
the loan on the stipulated terms, de- 
spite the buyer’s failure to consum- 
mate the loan, because his wife, after 
the contract is made, causes a home- 
stead to be placed upon the property 
owned by him, and thereafter refuses 
to. execute the papers necessary to 
consummate the loan. Mulcahy v. 


Gagliardo, 179 P. 445, 39 Cal.App. 458. 


of building.—One 
who contracts for ‘the purchase of 
land on which a building is to be 
erected by the seller according to 


[f] Erection 


| 
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certain specifications cannot be com- 
pelled to accept the property unless 
the building is in substantial com- 
pliance with such specifications, al- 
though it may be equally valuable. 
Buena Vista Co. v. McCandlish, 23 S. 
H. 781, 92 Va. 297. 


Dependent covenants or promises 
in general see Contracts § 694. 

57. See generally psi 
formance §§ 67, 327-335 

58. Performance by vendor as con- 
dition to: 


Action for: : 
Damages see infra § 1525. 
Purchase money see infra §§ 1367— 

1382. 

Enforcement of vendor’s lien see in- 
fra § 1218. 


59. See infra §§ 716-772. 

5914. Schwerin Estate Realty Co. 
ye tlle, alse) 12 ZX ale eOen ala). 

5914. 
v. Slye, 159 BP. 420, 173, Cal; 170; 

60. Estate in general see Estates 
rail XCedis Tor SOG, 

Misrepresentation or concealment 
as to nature of estate see supra § 134. 


61. Cal.—Bodley v. Ferguson, 30 
Cal aid. 


Neb.—Wilson v. City of Neligh, 193 
N.W. 704, 110 Neb. 266. 


N.J.—Lounsbery v. Locander, 25 N. 
J.Eq. 554. 


N.Y.—Sandberg v. Reilly, 227 N.Y. 
S. 418, 223 App.Div. 57 [aff 166 N.E. 
319, 250 N.Y. 547]; Haiss v. Schmuk- 
Ter i201 NSS. 882, L210 Mase: bic 


Pa.—De Fraunce v. Brooks, 8 Watts 
& S. 67. 


Wis.—Chudnow v. Ketter, 
W. 699, 161 Wis. 432. 


[a] Statements of rules of con- 
struction.—(1) ‘The estate which the 
purchaser bargained for, whether in 
fee simple, or for a lesser interest, 
will be ascertained from the terms of 
the agreement, or if the agreement 
be silent in that respect from the cir- 
cumstances attending the _ transac- 
tion.’”’ Lounsbery v. Locander, 25 N. 
J.Eq. 554, 556. (2) “Where there is 
an undoubted undertaking to convey, 
but no definite mention of the estate 
to be conveyed, the parties will be 
deemed to have dealt with the prem- 
ises according to the usual and ordi- 
nary meaning in which their lan- 
guage, when applied to the circum- 
stances, would be understood.” 
Sandberg v. Reilly, 227 N.Y.S. 
420, 223 App.Div. 57 [aff 166 N.E. 
319, 250 N.Y. 547]. 


Per- 


154 N. 


62. See supra §§ 207-209. 

63. See Deeds § 278. 

64. Bodley v. Ferguson, 30 Cal. 
511; Calmes v. Buck, 4 Bibb (Ky.) 


453; Phillips v. Swank, 13 A. 712, 120 
Pa. 76, 6 Am.S.R. 691; De Fraunce v. 


Schwerin Estate Realty Co. 


418,° 
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any infirmities therein.®°% 


[§ 515] B. Estate of Vendor.°° 
quantity of the estate to be conveyed, under a con- 
tract to sell and convey, depends on the intention of 
the parties,®* as determined by the usual rules of 
construction of such contracts.®? 
words of inheritance in a deed in order to pass a fee 
simple®? does not apply to contracts to convey ;°* 
and, if it appears that such was the intention, the 
contract will bind the vendor to convey a fee simple, 
although the word “heirs” is not used.°® 
tract may show affirmatively that a conveyance in 
fee was contemplated,®® as where it 1s to convey by 


The nature and 


The rule requiring 


The con- 


Brooks, 8 Watts & S. (Pa.) 67. 


65. Bodley v. Ferguson, 30 Cal. 
611; Phillips v. Swank, 13 A. 712, 120 
Pa. 76, 6 Am.S.R. 691; Gaule v. Bil- 
yeau, 25 Pa. 5215 .-De~ Fraunce . ¥. 
Brooks, 8 Watts & S. (Pa.) 67. 


[a] Absence of word “heirs” in 
executory contract to convey will not 
prevent the passing of a fee simple in 
equity, where it appears to have been 
the intention of the contract to con- 
vey a fee. Phillips v. Swank, 13 A. 
(12, L20) Ba, 16,6 tAmeScR. 69a 


66. Ala.—Pinkston v. Huie, 9 Ala. 
252. . 

Cal.—Gervaise v. Brookins, 103 P. 
S29, 156 Cal, 103; Burlinesame, y- 
Rowland, 195 P. 5265 (ip Calo Lew olemian 
R.A. 829. 

N.Y.—Weiss v. Schweitzer, 95 N.Y. 
S. 923, 47 Misc. 297. 

Or.—Maffet v. Oregon, etc., R. Co., 


80 BP. 489, 46 Or. 443. 
Tenn.—Topp vy. White, 12 Heisk. 165. 


Tex.—Veselka v. Forres, (Civ. App. ) 
283 S.W. 303. 


[a] Tlustrations.—(1) Where the 
contract obligates the vendor to make 
the purchaser ‘‘a deed in fee’’ to the 
land, this means not only a deed good 
in form, but one fully operative to 
pass an indefeasible fee-simple es- 
tate. Topp v. White, 12 Heisk. 
(Tenn.) 165. (2) A promise to give 
land absolutely and execute a deed 
therefor is a promise to convey the 
whole of the grantor’s estate, and 
not merely a life estate. Burlingame 
v. Rowland, 19 PB. 526, 77 Cal. 315, 1 
L.R.A. 829. (3) An agreement by the 
obligor and his wife to execute and 
deliver ittitle to certain lands which 
are recited as the lands of the wife 
binds the obligors to procure a con- 
veyance in fee by the wife, and not 
merely her dower estate. Pinkston 
v. Huie, 9 Ala. 252. (4) A provision 
in a contract for sale of land that 
the purchaser shall take the property 
“subject to courtyard restrictions and 
covenants as to buildings” is an im- 
plication that the purchaser is to re- 
ceive title in fee. Weiss v. Schweitz- 
er; 9b N.YoS.- 923.47 “Misenl 29 Time 
An agreement by the equitable owner 
to convey when he can make a deed 
will be construed as an agreement to 
convey the fee simple title as soon 
as such title is vested in him. Bur- 
lingame v. Rowland, 19 P. 526, 77 Cal. 
315, 1 L.R.A. 829. (6) A covenant by 
a railroad to convey, provided it re- 
ceived a patent from the United 
States, all its right, title, and interest 
in the premises, contemplated a con- 
veyance in fee, and not a lesser es- 
tate. Maffet y. Oregon, etc., R. Co., 
80 P. 489, 46 Or. 443. 

[b] Reference to prior convey- 
ance.—Where the contract provides 
for a conveyance in fee simple, free 
of all encumbrances, a statement fol- 
|lowing the description that the prem- 


For later cases, developments and changes in the law see. Annotations, same title and section number, 
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a warranty deed.§7 


the estate which the vendor has.®® 


ises and title are the same as were 
conveyed by the county treasurer to 
another does not change the contract 
relative to the character of title in- 
tended to be conveyed. Saphir v. 
Herlihy, 226 N.Y.S. 255, 131 Misc. 422 


[aff 226 N.Y.S. 900, 222 App.Div. 839]. 


{(c] Title guaranteed.—“A  con- 
tract of sale evidenced by a receipt 
for money recited to be payment on 
a purchase of two lots, “Title guaran- 
teed,’ implies that the lots shall be 
conveyed in fee. Goldstein v. Hens- 
ley, 88 P. 507, 4 Cal.App. 444. 


Agreements- calling for good title 
See infra § 518. 

67. Thompson v. Shoemaker, 68 
Ill. 256; Union & Planters’ Bank & 
Mrust, Co. v.. Corley,-133 So. 232,) 161 
Miss. 282; Veselka v. Forres, (Tex. 
Civ.App.) 283 S.W. 3038. 

[a] Thus an agreement to convey 
land by a warranty deed with a clear 
title is an agreement to convey the 
Jland in “fee simple,’ that is, to con- 
vey the land in its entirety, without 
encumbrance or conflicting claims of 
others. Veselka v. Forres, (Tex.Civ. 
App.) 283 S.W. 303. 

68. Ala.—Matthews y. Bartee, 95 
So. 289, 209 Ala. 25; Flinn v. Barber, 
64 Ala. 193. 

Ark.—Witter v. Biscoe, 13 Ark. 422. 


Cal.—Gervaise v. Brookins, 103 P. 
S297 LoomOal. -LOs. 

Iowa.—Upton v. Smith, 
268, 183 Iowa 588. j 

Md.—Owings v. Baldwin, 8 Gill 337. 

Mo.—Overstreet v. Beasley, 60 Mo. 
App. 315. 

N.J.=-Camden, ete., R. Co. v. Ad- 
ams, 51 A. 24, 62 N.J.Eq. 656; Louns- 
bery v. Locander, 25 N.J.Eq. 554. 

N.Y.—Jones v. Gardner, 10 Johns. 
266; Re Hunter’s Petition, 1 Edw. 
Chiat 
Ohio.—Tremain v. Liming, Wright 
4. 


166 N.W. 


64 

Okl.—Brady v. Bank of Commerce 
of Coweta, 138 P. 1020, 41 Okl. 473, 
Ann.Cas.1915D 1019. 

Or.—Burns v. Witter, 108 P. 129, 56 
Or. 368; Maffet v. Oregon, etc., R. 
Co., 80 P. 489, 46 Or. 443. 

Pa.—Phillips v. Swank, 13 A. 712, 
120 Pa. 76, 6 Am.S.R. 691. 

Eng.—Hughes v. Parker, 8 M.&W. 
244, 151 Reprint 1028. 

[a] Agreement to sell land gener- 
ally is in contemplation of law an 
agreement to sell an estate in fee. 
Overstreet v. Beasley, 60 Mo.App. 315. 

69. Ky.—Calmes v. Buck, 4 Bibb. 453. 


Neb.—Wilson v. City of Neligh, 193 
N.W. 704, 110 Neb. 266. 
N.J.—Lounsbery v. 

N.J.Eq. 554. 
N.Y.—Boyd v. Schlesinger, 59 N.Y. 

301. 

Wis.—Arentsen v. Moreland, 99 N. 


Locander, 25 


But, even though the contract 
is silent as to the estate to be conveyed, merely pro- 
viding for the sale or conveyance of certain lands, 
it will ordinarily be construed as contemplating a 
conveyance in fee,®® or at least a conveyance of all 
But the interest 
to be conveyed may be restricted by the words used 
in the contract to an estate less than a fee,7° al- 
though there is a covenant for a perfect title.71 
bond to convey “one half” of a certain piece of land, 
without specifying which half, is to be construed to 
mean an undivided half of the whole.*? 


[§ 516] C. Title of Vendor?*—1. In General—a. 
Title Implied in Absence of Specific Provision—(1) 
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A 


W. 790,122 Wis. 167, 106 Am.S.R. 951, 
65 L.R.A. 973, 2 Ann.Cas. 628. 

[a] ‘Contract to convey only ven- 
dor’s interest in and to land lying in 
the bed of a street does not represent 
that the vendor has any interest in 
the street, but conveys only such in- 
terest as ithe vendor has, and nothing 
more. Monogram Development Co. v. 
Natben Const. Co., 238 N.Y.S. 322, 228 
App.Div. 91 [rev on other grounds 
Ll) LNeHS 23:90; 253) NoY. = 320). 


70. -Brooks v. Halane, 116 IIil. 
App. 383; Henderson v. Beatty, 99 N. 
W. 716, 124 Iowa 163; Taylor v. Vick, 
16 N.C. 274. 

[a] Thus a contract for the sale 
and purchase of all the vendor’s 
“right, title and interest’? in and to 
certain land is merely a contract to 
convey whatever interest he has in 
the premises, and a further provision 
to give a warranty deed “as above 
agreed’ should not be construed as 
enlarging the contract so as to re- 
quire aconveyance infee. Henderson 
v. Beatty, 99 N.W. 716, 124 Iowa 163. 

[b] bife estate-—Where a son, in 
consideration of a release of dower 
by his mother, agreed to convey to 
her certain land, but died without ex- 
ecuting the eonveyance, whereupon 
the land descended to the mother for 
life, the parties must have intended 
that the widow should have a life es- 
tate merely, and the agreement was 
satisfied by the descent. Taylor v. 
Wal Ck GioN Cun 2k 
ages Brooks v. Halane, 116 I1l.App. 

2 

oO. 

72. Baldwin v. Winslow, 2 Minn. 
213. 

73. Cross references: 
Construction and operation of execu- 
tory contracts in general see supra 

§§ 261-265. 


Defect in title as: 
Defense in: 


HEOD. for price see infra §§ 1403— 
9. 


Suit for specific performance see 
Specific Performance §§ 41-43, 
318-322. 


Ground for: 


Abatement of price see infra §§ 
749-751. 


Recovery of purchase money paid 
see infra §§ 1566-1569. 


Rescission see supra §§ 433-449. 


Estoppel of purchaser to deny ven- 
dor’s title see infra § 776. 


Fraudulent representations or con- 
cealment as to title see supra §§ 
134-136. 


Mistake as to title see supra § 113. 


Presumption and burden of proof see 
infra § 1488. 


Questions of law and fact see infra § 
1502. 


“Title” see Property §§ 57-59. 


Executory Contract. 
contract to sell a title to the land,** and, therefore, 
except where the contract is to sell merely the ven- 
dor’s right, title, and interest, in the land,7* an ex- 
ecutory contract for the sale of land imports an im- 
pled warranty, on the part of the vendor, that he 
is the owner of, and has power to convey, a good title 
thereto,’® which warranty continues until it becomes 
merged in the deed of conveyance.** 
unless there is a stipulation or provision in the con- 
tract to the contrary,’® such as an express provision 
indicating the character of title provided for by a 
contract of sale of real property,’® there is an im- 
pled undertaking on the part of the vendor, under 


;an 
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A contract to sell land is a 


Accordingly, 


Validity of title as condition of con- 
tract see supra §§ 223, 273. 


74. Davis “Vv; Wee, (100 Psy 752; 
Wash. 330, 132 Am.S.R. 973. 


75. United Sugar Co. v. Guaranty 
Trust Co., 150 N.E. 95, 254 Mass. 292. 


[a] Thus an agreement of a trus- 
tee under a mortgage deed to sell all 
the right, title, and interest which it 
has in the property obtained by fore- 
closure proceedings does not import 
implied warranty of ownership. 
United Sugar Co. v. Guaranty Trust 
Co, 1.50), Nak. 95, 2:54. Mass) 292) 
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76. Kan.—Ely v. Joslin, 208 P. 628, 
111 Kan. 638; Durham vy. Hadley, 27 
Pe A057 47 kant ie: 


La.—Globe Realty Co. v. Whitney, 
30 So. 745, 106 La. 257. 

Mass.—Linton v. Allen, 28 N.E. 780, 
154 Mass. 432. 

N.Y.—Wallach v. Riverside Bank, 
100 N.E. 50, 206 N.Y. 434; Walton v. 
Meeks, 23) Neb. TLS, 12 OMNES 


L.R.A.. 79; Clark’y. Post, 20. N.B) 573, 
113 N.Y. 17; Leggett v. Mutual L. 
Ins; -Co., (53. Noy. 94. brevi wo4aubanbs 


23]; Thomas v. Bartow, 48 N.Y. 193. 


Okl.—Brady v. Bank of Commerce 
of Coweta, 138 P. 1020, 41 Okl. 473, 
Ann.Cas.1915D 1019. 


Wis.—McLennan v. Church, 158 N. 
Wi ts.Loo Wise 41. 

Eng.—EHastwood v. Ashton, [1915] 
A.C. 900. 

And see cases infra note 81. 

[a] ‘Ready to perform.’’—The ob- 
ligor in a bond to convey land is not 
“ready to perform,” in a legal sense, 
so long as he is not in a condition to 
convey a good title. Linton v. Allen, 
28 N.E. 780, 154 Mass. 432. 


[b] Reliance on vendor’s title-—A 
party who contracts for a purchase 
of land has the right to rely on his 
vendor’s either having title or pro- 
curing it so as to carry out his prom- 
ise. McLennan vy. Church, 158 N.W. 
(35 163" Wiss, 41-15 


[c] Projected corporation cannot, 
before its organization, take title to 
real property (see Corporations § 
304) and therefore cannot convey 
such a title as a purchaser could be 
forced to accept. Globe Realty Co. v. 
Whitney, 30 So. 745, 106 La. 257. 


77. Durham vy. Hadley, 27 P. 105, 
47 Kan. 73;- Wallach v. Riverside 
Bank, 100 N.E. 50, 206 N.Y. 434; Leg- 
gettev. Mutual Li. Ins.-Co.,.053 aNiye 
394 [rev 64 Barb. 23]; Brady v. Bank 
of Commerce of Coweta, 138 P. 1020, 
41 Okl. 473, Ann.Cas.1915D 1019. 

Merger of previous agreements in 
deed in general sce Deeds § 231. 

78. Mays v. Blair, 179 S.W. 331, 
120. Ark. 69; Winkler v. Jerrue, 129 
P. 804, 20 Cal.App. 555; Wheeler vy. 
Sullivan, 106 So. 876, 90 Fla. 711. And 
see cases infra note 81. 


79. See infra §§ 518-527, 
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an executory contract of sale, to make and convey | a good and marketable title*® to the purchaser,** 


80. See infra § 532. 


81. U.S.—Washington v. Ogden, 1 
Black 450, 17 L.Ed. 203; Moulton v. 
Chafee, 22 F. 26. 


Ala.—Espalla v. Lyon Co., 146 So. 
398; Kirkland v. O’Kelly, 117 So. 420, 
218 Ala. 68; Baker v. Howison, 104 
SOur239) 213 tA lar 252 MAUL R45 25 
Matthews v. Bartee, 95 So. 289, 209 
Ala. 25; Goodlett v. Hansell, 66 Ala. 
151; Flinn v. Barber, 64 Ala. 193; 
Tobin v. Bell & McMahon, 61 Ala. 
125; Chapman v. Lee’s Adm’r, 55 Ala. 
616; Thompson’s Adm’r v. Christian, 
28 Ala. 399; 
37; Cullum v. Mobile Branch Bank, 
4 Ala. 21, 37 Am.D. 725. 


Ark.—Mays v. Blair, 179 S.W._331, 
120 Ark. 69; Vaughan v. Butterfield, 
107 S.W. 993, 85 Ark. 289, 122 Am.S.R. 
31; Witter v. Biscoe, 13 Ark. 422. 


Cal.—Craig v. White, 202 P. 648, 
187 Cal. 489; Sheehy v. Miles, 28 P. 
1046, 93 Cal. 288; Easton v. Mont- 
gomery, 27 P. 280, 90 Cal. 307, 25 Am. 
S.R. 123; Winkler v. Jerrue, 129 P. 
804, 20 Cal.App. 555; Hixson v. Ho- 
vey, 122 P. 1097, 18 Cal.App. 230; 
Walters v. Mitchell, 92 P. 315, 6 Cal. 
App. 410; Whittier v. Gormley, 86 
P. 726, 3 Cal.App. 489. 


Colo.—Heaton v. Nelson, 194 P. 614, 
69 Colo. 320; Price v. Immel, 109 P. 
941, 48 Colo. 163. 


Conn.—Abendroth v. Greenwich, 29 
Conn. 356. 


D.C.—Presbrey v. Kline, 20 D.C. 
513. 
Fla.—Wheeler v. Sullivan, 142 So. 


817; Lake Dorr Land Co. v. Parker, 
140 So. 635; Taylor v. Day, 136 So. 
701, 102 Fla. 1006; Adams v. Whittle, 
135 So. 152, 101 Fla. 705; Walker v. 
Close, 125 So. 521, 126 So. 289, 98 Fla. 


1103; Wheeler v. Sullivan, 106 So. 
876, 90 Fla. 711; Holland v. Holmes, 
14 Fla. 390. 


Ga.—Cowdery v. Greenlee, 55 S.E. 
918, 126 Ga. 786, 8 L.R.A.N.S. 137; 
Ellis v. Lockett, 28 S.E. 452, 100 Ga. 
719; Houser v. Vose, 126 S.E. 869, 33 
Ga.App. 451. 


Idaho.—Schofield v. Spencer, 253 P. 
833, 43 Idaho 243. 


lll.— Firebaugh v. Wittenberg, 141 
N.E. 379, 309 Ill. 536 [rev 227 Ill.App. 
771; Smith v. Hunter, 89 N.E. 686, 
241 Ill. 514, 182 Am.S.R. 231; Wood- 
ruff v. Thorne, '49 Ili. 88; Becker v. 
F. O. Brickson Co., 142 Ill.App. 1338; 
Krause v. Kraus, 58 Ill.App. 559 [aff 
44 N.E. 736, 162 Ill. 328]; Mead v. 
Altgeld, 33 Ill.App. 373 [Laff 26 N.E. 
388, 136 Ill. 298]. 


Ind.—Puterbaugh v. Puterbaugh, 
33 N.E. 808, 34 N.E. 611, 7 Ind.App. 
280. 


Ilowa.—Harris v. Bills, 213 N.W. 
929, 203 Iowa 1034; Carter v. Bair, 
208 N.W. 283, 201 Iowa 788; McGuire 
v. Blanchard, 78 N.W. 231, 107 Iowa 


490; Bartle v. Curtis, 26 N.W. 73, 68 
Iowa 202; Shreck v. Pierce, 3 Iowa 
350. 


Ky.—Wolverton v. Baynham, 10 S. 
W.(2d) 837, 226 Ky. 214; Andrews v. 
Word, 17 B.Mon. 518; Davis v. Dycus, 
7 Bush 4; Hatcher v. Andrews, 5 
Bush 561; Brown v. Starke, 3 Dana 
816; Williams v. Potts, 1 J.J.Marsh. 
596; Moore v. Bush’s Heirs, 6 Ky.L. 
670. 

Me.—Hill v. Hobart, 16 Me. 164; 
Sibley v. Spring, 12 Me. 460, 28 Am. 
Digi 


Md.—Gill v. Wells, 59 Md. 492; Ow- 
ings v. Baldwin, 8 Gill 337. 


Mass.—Smith v. McMahon, 83 N.E. 


Hunter v. O’Neil, 12 Ala. 


9, 197 Mass. 16; 
N.E. 523, 147. Mass. 231;  Meade_v. 
Fox, 6 Cush. 199; Swan v. Drury, 22 
Pick. 485. 

Mich.—Weéaver vy. Richards, 108 N. 
W. 382, 144 Mich. 395, 6 L.R.A.N.S. 
855; Allen v. Atkinson, 21 Mich. 351; 
Dwight v. Cutler, 64 Am.D. 105, 3 
Mich. 566. 

Minn.—Hedderly v. Johnson, 44 N. 
W. 527, 42 Minn. 443, 18 Am.S.R. 521. 

Mo.—Green v. Ditsch, 44 S.W. 799, 
143 Mo. 1; Mitchener v. Holmes, 22 
S.W. 1070, 117 Mo. 185; Herryford v. 
Turner, 67 Mo. 296; Kent & Obear v. 
Allen, 24 Mo. 98; Wiemann vy. Steffen, 
172 S.W. 472, 186 Mo.App. 584; Davis 
v. Watson, 89 Mo.App. 15; Birge v. 
Bock, 44 Mo.App. 69. 


Neb.—Justice v. Button, 131 N.W. 
736, 89 Neb. 367, 38 L.R.A.N.S. 1. 


pret histhe vy. Paddelford, 13 N.H. 


N.J.—Meyer v. Madreperla, 53 A. 
477, 68 N.J.Law 258, 96 Am.S.R. 536; 
Keim v. Lindley, (Ch.) 30 A. 1063; 


Grunt v. Olsan, 139 A. 163, 101 N.J. 
Eq. 506 [aff 144 A. 870, 104 N.J.Eq. 


242]; Newark Sav. Inst. v. Jones 
Bx’rs, 37 N.J.Eq. 449 [aff 38 N.J.Eq. 
299]; Lounsbery v. Locander, 25 N.J. 


Eq. 554; Becker v. Kelsey, 157A. 177, 
9 N.J.Misc. 1265. 


N.Y.—Cerf v. Diener, 104 N.E. 126, 
210 N.Y. 156; Wallach vy. Riverside 
Bank, 100 N.E. 50, 206 N.Y. 434; 
Blaneck v. Sadlier, 47 N.E. 920, 153 
N.Y. 551, 40 L.R.A. 666; Kilpatrick v. 
Barron, .26 -N.E. 925, 125 )N.Y. 761; 
Irving v. Campbell, 24 N.E. 821, 121 N. 
Y. 353, 8 L.R.A. 620; Vought v. Wil- 
liams, 24 N.B. 195, 120 N.Y. 253, 17 
Am.S.R. 634, 8 L.R.A. 591; Moore v. 
Williams, 22 N.E. 283, 115 N.Y. 586, 
12 Am.S.R. 844, 5 L.R.A. 654; Leggett 
v. Mutual L. Ins. Co., 53 N.Y. 394 [rev 
64 Barb. 23]; Delavan v. Duncan, 49 
N.Y. 485; Burwell v. Jackson, 9 N.Y. 
535, Seld. Notes 243; Weinberg v. 
Sanders, 198 N.Y.S. 121, 204 App.Div. 
409; Mutchnick yv. Davis, 114 N.Y.S. 
997, 180 App.Div. 417; Wallach v. Riv- 
erside Bank, 104 N.Y.S. 661, 119 App. 
Div. 238; Scudder v. Watt, 90 N.Y.S. 
605, 98 App.Div. 228; Penfield v. Clark, 
62 Barb. 584; Tyler v. Strang, 21 
Barb. 198; Pomeroy v. Drury, 14 
Barb. 418; Inness v. Willis, 48 N.Y. 
Super. 188; Obrey v. Collins, 200 N. 
ViSie 1, vl21N Mise, . 93isepPurner?t v. 
Walker, 82 N.Y.S. 340, 40 Misc. 379; 
Van Eps v. Schenectady, 7 Am.D. 330, 
12 Johns. 436; Judson v. Wass, 6 
Am.D. 392, 11 Johns. 525; Jones v. 
Gardner, 10 Johns. 266; Clute v. Rob- 
ison, 2 Johns. 595; Everson vy. Kirt- 
land, 4 Paige 628, 27 Am.D. 91; Sey- 
mour v. Delancey, 6 Johns.Ch, 222 
[rev on other grounds 8 Cow. 445, 
15 Am.D. 270]; Matter of Hunter, 1 
Edw.Ch. 1. 


N.C.—Leach y. Johnson, 19 S.E. 
239, 114 N.C. 87, 41 Am.S.R. 784; Cas- 
tlebury v. Maynard, 95 N.C. ; 
Batchelor v. Macon, 67 N.C. 181; How- 
ard v. Kimball, 6 Am.R. 739, 65 N.C. 
175; Motts v. Caldwell, 45 N.C. 289; 
Cox v. Jerman, 41 N.C, 526. 


Ohio.—McCarty v. Lingham, 146 N. 
BH. 64, 111 Ohio St. 551; Warner El. 
Co. v. Guthrie, 12 Ohio Cir.Ct. 182, 6 
Ohio Cir.Dec. 128 [aff 50 N.E. 1135, 57 
Ohio St. 672]. 


Okl.—Brady v. Bank of Commerce 
of Coweta, 138 P. 1020, 41 Okl. 473, 
Ann.Cas,1915D 1019. 


Or.—Burns v. Witter, 108 P. 129, 56 
Or. 368. 
Pa.—Swayne v. Lyon, 


Dearth vy. Williamson, 
498, 7 Am.D. 652; 


67 Pa. 436; 
2 Serg.&R. 
Creigh v. Shatto, 


Linton v. Allen, 17{9 Watts&S. 82; 


Marshall v. Ritten- 
house, 1 Phila. 550. 


S.cC.—Breithaupt v. Thurmond, 387 


SCLo 2163) Tharin v., Fickling, am 
S.C.L. 361; Prothro v. Smith, 27 S.C. 
Eq. 324. 


Tenn.—Topp v. White, 12 Heisk. 
165; Buchanan vy. Alwell, 8 Humphr. 
516. 


Tex.—Ogburn v. Whitlow, 15 S.W. 
807, 80 Tex. 239; Estell v. Cole, 62 
Tex. 695; Jones v. Philips, 59 Tex. 
609; Hurt v. Blackburn, 20 Tex. 601; 
Hurt v. McReynolds, 20 Tex. 595; 
Cooper v. Singleton, 19 Tex. 260, 76 
Am.D. 333; Vardeman vy. Lawson, 17 
Tex. 10; Hays v. Bonner, 14 Tex. 629; 
Busby v. Smith, (Civ.App.) 53 S.W. 
(2d) 138. 


Utah.—Leonard v. Woodruff, 65 P. 
199, 23 Utah 494. 


Vt.—Drew v. Bowen, 146 A. 254, 102 
Vt. 124; Lawrence v. Dole, 11 Vt. 542. 


Va.—McAllister v. Harman, 42 S.E. 
920, 101 Va. 17; Newberry v.. French, 
36 S.E. 519, 98 Va. 479; Hendricks v. 
Gillespie, 25 Gratt. (66 Va.) 181; 
Christian v. Cabell, 22 Gratt. (63 Va.) 
82; Goddin v. Vaughn’s Ex’x, 14 
Gratt. 102; Jackson vi Ligon; “3 
Leigh (30 Va.) 161; Mayo v. Purcell, 
3 Munf. (17 Va.) 243. 


Wash.—Davis v. Lee, 100 P. 752, 
52 Wash. 330, 132 Am.S.R. 973; Anke- 
ny v. Clark, 1 Wash. 549, 20 P. 583 
rie S.Ct. 617, 148 U.S. 345, 37 L.Ed. 


ARMA geet OE v. Cooper, 2 W.Va. 

Wis.—Curtis Land, ete., Co. v. In- 
terior Land Co., 118 N.W. 853, 137 Wis. 
3841, 129 Am.S.R. 1068; Arentson v. 
Moreland, 99 N.W. 790, 122 Wis. 167, 
106 Am.S.R. 951, 65 L.R.A. 973, 2 Ann. 
Cas. 628; Harrass v. Edwards, 69 N.W. 
69, 94 Wis. 459; Wright v. Young, 6 
Wis. 127, 70 Am.D. 453. 


Eng.—Lockharts v. Rosen & Co., 
[1922] 1 Ch. 433; In re Gloag, 23 Ch. 
D. 320; Souter v. Drake, 5 B.&Ad. 992, 
27 B.C.L. 417, 110 Reprint 1058; Bal- 
lard v. Way, 1 M.&W. 520, 150 Re- 
print 540; Hall v. Betty, 4 M.&G. 
410, 438 E.C.L. 215, 134 Reprint 168; 
Doe v. Stanion, 1 M.&W. 695, 150 Re- 
print 614; Ogilvie v. Foljambe, 3 
Meriv. 53, 36 Reprint 21; Hughes v. 
Parker, 8 M.&W. 244, 151 Reprint 
1028; Purvis v. Rayer, 9 Price 488, 147 
Reprint 159; Keyse v. Hayden, 1 
Wkly.Rep. 112. 


[a] Presumption is that, where an 
agreement for the sale or exchange of 
lands is silent as to the nature and 
character of the estate or interest to 
be sold or conveyed, an indefeasible 
legal title is what is intended to pass 
and to be acquired, and, where the 
writing refers to the execution of the 
“papers,” the execution of a deed con- 
veying the fee is deemed to be intend- 
ed. Matthews v. Bartee, 95 So. 289, 
209 Ala. 25. 


[b] Bond for title to real estate 
calls for the conveyance of a good 
and sufficient title, even without ex- 
press language to that effect. Cudd v. 
Wood, 89 So. 52, 205 Ala. 682. 


[ce] Leasehold interest.—An execu- 
tory contract for the sale of a lease- 
hold interest requires the vendor to 
give a good title to the interest agreed 
to be sold and to transfer a lease that 
shall vest in the assignee a good title 
for the term therein expressed. Boyd 
v. Schlesinger, 59 N.Y. 


{d] Where two distinct portions 
of land are sold as one tract, a good 
title to both is necessary in order to 
sustain an action against the purchas- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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free and clear from encumbrances®? or any material 
defect ;** and, therefore, as a general rule the pur- 
chaser is entitled to, and may demand, such a title,* 
and such a title only,*> and is under no obligation 
-to accept an unmarketable—that is, a reasonably de- 
fective or doubtful—title,§* although it might ulti- 
mately prove to be good,’ and even though the ven- 
The parties, however, 


dor offers a warranty deed.88 
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court.®1 


stances.?3 


may contract for a title of a particular kind and 


character,®® although a title of a different character 
If the facts deter- 
mining the character of the title are established or 
are undisputed, the question of the sufficiency of 
the title is one of law, to be determined by the 


would, under the law, be good.?° 


er. Barton v. Bouvier, 1 Phila. (Pa.) 
523; Hazzard v. Morrison, (Civ.App.) 
130 S.W. 244 [aff 143 S.W. 142, 104 
Tex. 589]. 

[e] Civil law rule that a sound 
price raises an implied warranty (see 
Sales § 717) does not apply to a sale 
Of peers Rupart v. Dunn, 30 S.C.L. 

82. 


83. 


See infra §§ 576-582. 
See infra § 534. 

84. .Ark.—Mays v. Blair, 179 S.W. 
331, 120 Ark. 69. 

N.Y.—Battle v. Calavitta, 228 N.Y. 
S. 624, 182 Misc. 48 


Ohio.—McCarty v. Lingham, 146 N. 
BE. 64, 111 Ohio St. 551. 

Tex.—Harden v. Coffee, 
59 S.W.(2d) 436. 


Wash.—Summy vy. Ramsey, 101 P. 
506, 53 Wash. 93. 

And see cases supra note 81. 

{a] Purpose of this rule is to pro- 
tect the vendee “from such defects 
only as would cause a prudent and 
cautious purchaser to entertain a just 
apprehension of future trouble. It 
was not adopted to arm and equip the 
vendee with a sword of defense.” 
Summy v. Ramsey, 101 P. 506, 507, 
53 Wash. 93 [quot Harden v. Coffee, 
(Tex.Civ.App.) 59 S.W.(2d) 436, 4388]. 

85. Willingham Loan & Trust Co. 
v. Moore, 128 S.BH..751, 160 Ga. 550. 
And see cases supra note §1. 

86. Ala.—Smith v. Blinn, 127 So. 
155, 221 Ala. 24; Greenberg v. Ray, 
108 So. 385, 214 Ala, 481; Cullum v. 
Branch Bank at Mobile, 4 Ala. 21, 37 
Am.D. 725. 


Ark.—Holt v. Manuel, 54 S.W.(2d) 
6. : 


(Civ. App.) 


Del.—Monbar, Monaghan, 


(Ch.) 162 A. 50 

D.C.—Whitney v. Groo, 40 App.D.C. 
496. 

Fla.—Walker v. Close, 125 So. 521, 
126, So. 289, 98 Fla. 1103. 

Ill—Hayne vy. Fenton, 151 N.E. 877, 
321 Ill. 442; Cowen v. Epstein, 248 Ill. 
App. 111; Blunt v. Kelly, 219 I1l.App. 
327. 

Iowa.—Kurtz y. Gramenz, 198 N.W. 
325, 198 Iowa 222. 

Kan.—Linscott v. Moseman, 114 P. 
1088, 84 Kan. 541. 

Ky.—Duncan v. Glore, 224 S.W. 678, 
189 Ky. 132. 

La.—Praegner v. Kinnebrew & Rat- 
cliff, 100 So. 247, 156 La. 132. 

Md.—Wagner v. James A. Bealmear 
& Son Co., 109 A. 466, 135 Md. 690. 

Mich.—Frankiewicz v. Konwinski, 
224 N.W. 368, 246 Mich. 473. 

Minn.—Geray v. Mahnomen Land 
Co., 173 N.W. 871, 143 Minn. 383; Hed- 
derly v. Johnson, 44 N.W. 527, 42 
Minn. 443, 18 Am.S.R. 521. 


Mo.—Aker yy. Lipscomb, 253 S.W. 


INC ae Vs 


995, 300 Mo. 308; 
213 S.W. 61; 
App. 69. 


Mont.—Silfvast v. Asplund, 20 P. 
(2d) 6381; Bozdech v. Montana Ranch- 
es Co., 216 P. 319, 67 Mont. 366. 


N.H.—Woods v. Kirk, 28 N.H. 324, 
61 Am.D. 614. 


N.J.—Simpson y. Klipstein, 105 A. 
218, 89 N.J.Eq. 543 [rev 102 A. 242, 
88 N.J.Eq. 229]; Kohlrepp v. Ram, 81 
A. 1103, 79 N.J.Hq. 386. 


N.Y.—Monogram Development Co. 
v. Natben Const. Co., 171 N.E. 390, 
253 N.Y. 320; Fossume v. Requa, 113 
N.E. 330, 218 N.Y. 339; Blanck v. Sad- 
lier, 47 N.E. 920, 153 N.Y. 551; Irving 
v.. Campbell, 24 N.B.' 821,) 121 “N.Y. 
353, 8 L.R.A. 620; Vought v. Wil- 
liams, 24 N.E. 195, 120 N.Y. 253, 8 L. 
R.A. 591, 17 Am.S.R. 634; Moore v. 
Williams, 22 N.E. 233, 115 N.Y. 586, 
12 Am.S.R. 844, 5 L.R.A. 654; Huber 
v. Gorg, 168 N.Y.S. 834, 181 App.Div. 
369; Mygatt v. Maslen, 126 N.Y.S. 405, 
141 App.Div. 468. 

N.C.—Elkins v. Seigler, 70 S.E. 636, 
154 N.C. 374; Howard v. Kimball, 65 
N.C. 175; 6 Am. Rir39. 


N.D.—Bruegger v. Cartier, 151 N. 
W. 34, 29 N.D. 575. 


Ohio.—Warner Elevator Co. v. 
Guthrie, 12 Ohio Cir.Ct. 182, 5 Ohio 
Cir.Dec. 128 [aff 50 N.E. 1135, 57 Ohio 
St. 672]; Bates v. Zinsmeister, 5 Ohio 
Dee. (Reprint) 297, 4 Am.L.Rec. 321 
[aff 26 Ohio St. 461]. 


Okl.—Groves v. Stouder, 161 P. 239, 
58 Okl. 744, 


Pa.—Hoover v. Pontz, 114 A. 522, 
271 Pa. 285; Black v. American Inter- 
national Corporation, 107 A. 737, 264 
Pa. 260; Speakman v. Forepaugh, 44 
Pa. 363; Hollenbaugh v. Morrison, 9 
Watts 408; Oak Lane Baptist Church 
v. Brooks, 1 Pa.Dist.&Co. 199. 


Philippine.—Zialcita vy. Arias, 
Philippine 162. 


S.D.—Sherman vy. 
442, 27 S.D. 218. 


Tenn.—Topp v. White, 12 Heisk. 165. 


Tex.—Burt v. Benson, (Commn. 
App.) 48 S.W.(2d) 604 [rev (Civ.App.) 
31 S.W.(2d) 663]; Middleton v. Moore, 
(Civ.App.) 4 S.W.(2d) 988 [rev 
on other grounds (Commn.App.) 12 
S.W.(2d) 995]; Sweet v. Berry, (Civ. 
App.) 236 S.W. 531; Hazzard vy. Mor- 
rison, (Civ.App.) 130 S.W. 244 [aff 143 
S.W. 142, 104 Tex. 589]. 


Wis.—Stack v. Hickey, 
1011, 151 Wis. 347. 

Eng.—Price v. Strange, 6 Madd. 159, 
56 Reprint 1052; Ogilvie v. Foljambe, 
3 Meriv. 53, 36 Reprint 21. 

Sask.—Strickee v. Ruckeman, 7 
Sask.L. 371. 

And see cases supra note 81; 
passim infra §§ 532-575. 

[a] “The right to a good title is 
a right not growing out of the agree- 


Smith vy. Riordan, 
Birge v. Bock, 44 Mo. 


45 


Beam, 130 N.W. 


138 N.W. 


and 
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The question as to the materiality of a de- 
fect of title to real estate is one of fact for the jury, 
where such question depends on, and is an inference 
to be drawn from, special cireumstances;?? but it 
is a question of law for the court, where it turns on 
the construction of the writing, and there is no ne- 
cessity of taking into account any special cireum- 


[§ 517] (2) Executed Contract.°* In most juris- 
dictions the implied warranty of title which exists 
when the contract of sale is executory®® is held not 
to exist when the contract has been executed by the 
delivery and acceptance of the deed of conveyance,?® 


ment between the parties, but which 
is given by law. The defendant [pur- 
chaser] insists on having a good title, 
not because it is stipulated for by the 
agreement, but on the general right 
of the purchaser to require it.” Ogil- 
vie v. Foljambe, 3 Meriv. 53, 36 Re- 
print 21, 25 [quot Refeld v. Woodfolk, 
22 How. (U.S.) 318, 327, 16 L.Ed: 370; 
Cullum y. Branch Bank at Mobile, 4 
Ala. 21, 28, 37 Am.D. 725]. To same 
effect Flinn vy. Barber, 64 Ala. 193, 199. 


[b] Agreement to pay “if he 
should get certain land” is equiva- 
lent to “if he should acquire a valid 
title to the land.” Woods v. Kirk, 28 
N.H. 324, 61 Am.D. 614. 


[ce] Purchaser contracting for 
good, merchantable title need not pro- 
ceed to carry out his part of the con- 
tract, where a defect in title is dis- 
closed. Cline v. Booty, (Tex.Civ. 
App.) 175 S.W. 1081. 


[d] Where doubt as to validity of 
title is one of fact, the court never 
compels a purchaser to take the title 
where the fact is too doubtful to be 
settled without litigation and all the 
parties interested are not in court. 
Simpson v. Klipstein, 105 A. 218, 89 
N.J.Eq. 5438 [rev 102 A. 242, 88 N.J. 
Eq: 229]. 

Excuses for nonpayment in general 
see infra § 718. 

Refusal of specific performance see 
Specific Performance § 413. 


87. Bruegger v. Cartier, 151 N.W. 
34, 29 NiD. 575. 


es. Sherman v. 
442, 27 S.D. 218. 


Conveyance and tender of convey- 
ance in general see infra §§ 671-706. 


89. Ellis v. Lockett, 28 S.E. 452, 100 
Ga. 719; Carroll v. Title Guarantee, 
etc., Co., 115 N.Y.S. 660, 131 App.Div. 
221. And see generally infra § 518. 


[a] Rule applied.—If a contract is 
silent respecting an alleged condition 
or covenant in the deed, the law will 
determine whether the title is mar- 
ketable, but the court cannot decide 
that to be immaterial which the par- 
ties agreed was a defect to be cured 
by a release or allowed for in fixing 
the price. Carroll v. Title Guarantee, 
ete., Co., 115 N.Y.S. 660, 131 App.Div. 
221. 


Beam, 130 N.W. 


90. Ellis v. Lockett, 28 S.E. 452, 100 
Ga. 719. 
91. Mead v. Altgeld, 26 N.E. 388, 


136 Ill. 298 [aff 33 Ill.App. 373]; Lea- 
hy v. Hair, 33 Ill.App. 461; Parmly v. 
Head, 33 Ill.App. 134. 

92. Stokes v. Johnson, 57 N.Y. 673; 
Rosenblum y. Hisenberg, 108 N.Y.S. 
350, 123 App.Div. 896. 

93. Stokes v. Johnson, 57 N.Y. 673. 

94. Construction and operation of 
executed contracts in general see in- 
fra §§ 261-265. 

95. See supra § 516. 


96. Clark v. Post, 20 N.E. 573, 113 
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but in such ease the vendor is liable, in the absence 
of fraud or mistake,®* only on the covenants con- 
tained in the deed,®* it being assumed that, 
purchaser desires to protect himself from a defec- 
tive title, he will have proper covenants inserted in 
the deed,®® and, if he does not, the doctrine of caveat 


N.Y. 17; Leggett v. Mutual Life Ins. 
Cor 53sreNeve 394 revi 64> Barb. 23]: 
And see cases infra note 2. 


$7. See infra § 1569. 
98. See Covenants §§ 101-168. 


99. Leggett v. Mutual L. Ins. Co., 
53 N.Y. 394 [rev 64 Barb. 23]. 


1. See supra §§ 160-172. 


Estoppel as against grantee see Hs- 
toppel § 35. 

2. U.S.—Kimball v. West, 21 L,Ed. 
95,15 Wall. 377; Brisco v. Minah Con- 
sol. Min. Co., 82 F. 952; Campbell v. 
Medbury, 4 F.Cas.No. 2,365, 5 Biss. 33. 

Ala.—Tobin v. Bell & McMahon, 61 
Ala. 125; Strong v. Waddell, 56 Ala. 
471; Magee v. McMillan, 30 Ala. 420; 
Thompson’s Adm’r v. Christian, 28 
Ala. 399; Hunter v. O’Neil, 12 Ala. 
37; Cullum vy. Mobile Branch Bank, 
4 Ala. 21, 37 Am.D. 725. 


Ark.—Letchworth v. Vaughan, 90 
S.W. 1001, 77 Ark. 305;. Alexander v 
MeCauley,/ 22 Ark, bd3sh Peay Jv. 
Wright, 22 Ark. 198; Tune v. Rector, 
21 “Ark. 283. 


Cal.—Thurgood v. Spring, 73 P. 456, 
139 Cal. 596. 


Conn.—Barkhamsted  v. 
Am.D. 92; 5 Conn. 528. 


D.C.—Bletz v. Willis, 19 D.C. 449. 


Ga.—McDonough y. Martin, 16 S.E. 
59, 88 Ga. 675, 18 L.R.A. 343. 


Ill_—Niles v. Harmon, 80 Ill. 396; 
Botsford v. Wilson, 75 Ill. 132; Shel- 
don v. Harding, 44 Ill. 68; Stookey v. 
Hughes, 18 Ill. 55; Slack v. McLagan, 
15 Ill. 242; Owens v. Thompson, 4 IIl. 
502; Snyder v. Laframboise, 1 Ill. 343, 
12 Am.D. 187; McNeal v. Calkins, 50 
ThAppic lt. 

Ind.—Gibson vy. Richart, 83 Ind. 313 
James v. Hayes, 34 Ind. 272; Starkey 
v. Neese, 30 Ind. 222; Jenkinson v. 
Ewing, 17 Ind. 505; Laughery v. Mc- 
Lean, 14 Ind. 106. 

Iowa.—Brandat v. Foster, 5 Iowa 287. 


Kan.—Durham vy. Hadley, 27 P. 105, 
47 Kan. 73. 

Ky.—Ogden vy. Yoder, 5 J.J.Marsh. 
424: Campbell v. Whittingham, 5 J. 
J.Marsh. 96, 20 Am.D. 241; Madden v. 
Leak, 5 J.J.Marsh. 95; Miller v. Long, 
3 A.K.Marsh. 334; Bellfont Iron 
Works v. McGuire, 11 S.W. 203, 10 Ky. 
L. 965; Gimblin v. Harrison, Ky.Dec. 
Shope Am. Ds720, 


Me.—Emerson vy. Washington Coun- 
ty, 9 Me. 88. 


Md.—Smith v. Chaney, 
246; Falconer v. Clark, 3 
{aff 7 Md. 177]. 


Mass.—Earle v. De Witt, 6 Allen 
520; Wallis v. Wallis, 4 Mass. 135, 3 
Am.D. 210; Gates v. Winslow, 1 Mass. 
65. 

Mich.—Thorkildsen v. Carpenter, 79 
N.W. 636, 120 Mich. 419; Cartier v. 
Douville, 98 Mich. 22, 56 N.W. 1045. 


Minn.—Miller v. Miller, 50 N.W. 612, 
47 Minn. 546; Bemis v. Bridgman, 44 
NAW. 7.93; 42 Minn. 496; Brown v. 
Manning, 74 Am.D. 736, 3 Minn. 35. 

Miss.—Wiggins v. McGimpsey, 21 
Miss. 532; Feemster v. May, 21 Miss. 
2154 poo Am.D. 83; Smith y. Winston, 
ie Miss. 601; Williamson v. Raney, 
Freem. 112. 

Mo.—Herryford v. Turner, 67 Mo. 


Case, 13 


4 Md.Ch. 
Md.Ch. 151 


For later cases, developments and changes in the law see Annotations, same title and section number, 


VENDOR AND PURCHASER 


if the 


296. 


N.H.—Perkins v. 
522. 

N.Y.—Wheeler v. State, 83 N.E. 54, 
190 N.Y. 406, 123 Am.S.R. 555; Sand- 
ford v. Travers, 40 N.Y. 140; Burwell 
v. Jackson, 9 N.Y. 535, Seld.Notes 243; 
Whittemore vy. Farrington, 7 Hun 392; 
Tallmadge v. Wallis, 25 Wend. 107; 
Bates vy. Delavan, 5 Paige 299; Gouy- 
erneur v. Elmendorf, 5 Johns.Ch. 79; 
Chesterman y. Gardner, 5 Jolns.Ch. 
29, 9 Am.D. 265; Abbott v. Allen, 2 
Johns.Ch. 519, 7 Am.D. 554; Banks vy. 
Walker, 2 Sandf.Ch. 344, 3 N.Y.Leg. 
Obs. 340 [aff 3 Barb.Ch. 438]. 


N.C.—Leach v. Johnson, 19 S.E. 239, 
114 N.C. 87, 41 ‘Am.S.R. 784; Hughes 
v. McNider, 90 N.C. 248; Foy v. 
Haughton, 85 N.C. 168; Etheridge v. 
Vernoy, 70 N.C. 713; Clanton v. Burg- 
CS LLNECS 137 


S.C.—Evans v. Dendy, 29 S.C.L. 9, 
42 Am.D. 356. 


Tenn.—Topp v. White, 12 MHeisk. 
165; Leird v. Abernathy, 10 Heisk. 
626; Young v. Butler, 1 Head 640; 
Senter v. Hill, 5 Sneed 505; Buchanan 
v. Alwell, 8 Humphr. 516; Ingram v. 
Morgan, 4 Humphr. 66, 40 Am.D. 626; 
Maney v. Porter, 3 Humphr. 347 Ler- 
ror dism 4 How. (U.S.) 55, 11 L.Ed. 
873]; Jobe v. O’Brien, 2 Humpr. 34. 


Vt.—Higley v. Smith, 12 Am.D. 701, 
1 D.Chipm. 409. 


Va.—Com. v. McClanachan’s Ex’rs, 4 
Rand. (25 Va.) 482. 


W.Va.—Johnston’s Adm’r y. 
denhall, 9 W.Va. 112. 


Wis.—Booth v. Ryan, 31 Wis. 45. 


Remedies of purchaser in general 
see infra § 1547. 


Waiver of defects in title see infra 
§§ 645-651. 


3. See infra this note. 


[a] In Pennsylvania (1) the doc- 
trine is that, if the consideration mon- 
ey has not been paid, the purchaser 
may defend in an action therefor by 
showing that the title was defective, 
either in whole or in part, whether 
the vendor has executed a deed of 
conveyance or not, and whether or 
not, in case he has done so, there are 
covenants in the deed concerning ti- 
tle, unless it plainly appears that he 
has agreed to run the risk of the title 
(Fisk v. Duncan, 83 Pa. 196; Cross v. 
Noble, 67 Pa. 74; Knepper v. Kurtz, 


Bumftord,) 3! (N.o: 


Men- 


58 Pa. 480; Beaupland v. McKeen, 70 
Am.D, 115, 28 Pa. 124; White v. Low- 
TY 2) Pe 24 Beck ov. Uhrich) 163 
Am.D. 507, 18 Pa. 686; Ludwick v. 
Huntzinger, 5 Watts&S. 51; Roland 
v. Miller, 3 Watts&S. 390; Hart v. 
Porter, 5 Serg.&R. 201; Steinhauer 


iy Witman, 1 Serg.&R. 438 [the lead- 
ing case on this point]; Sager v. Pat- 
terson, 15 Pa.Super. 147), (2) or the 
deed was taken with knowledgé of the 
defect of title (Pennock v. Claypole, 
1 Phila. 27; Powell v. Barrington, 2 
Pa.L.J. 159. But see Lighty v. Shorb, 
3 Penr.&W. 447, 452, 24. Am.D... 334 
[where the court said: “The result 


of our own cases then, seems to be 
this: where there was a known de- 
fect, but no covenant or fraud, the 


vendee can avail himself of nothing, 


being presumed to have been compen- 


sated for the risk in the collateral 
advantages of the _ bargain. But 
where there is in fact a covenant 


[§ 517 


emptor! applies, both at law and in equity, and he is 
without remedy. 
this rule does not apply, to the full extent ;* 
it apply in any jurisdiction where there is a provi- 
sion to the contrary in the contract.* 
been held that, if the vendor is insolvent, the pur- 


In some funni ie kOn Sy however, 
nor does 


It has ‘also ° 


against a known defect, he shall not 
detain the purchase-money, unless the 
covenant has been broken’’]). (3) 
But to resist such payment he must 
show that the title is absolutely bad 
by proving a superior indisputable 
title to the land in a third person, who 
is asserting his right thereto by vir- 
tue of such title. Crawtord v. Mur- 
phy, 22 Pa. 84; Ludwick v. Huntzing- 
er, 5 Watts&S. 51. 


[b] In Texas (1) a purchaser who 
has gone into possession under a 
deed with warranty without any no- 
tice of a defect in the title may re- 
sist the payment of the purchase mon- 
ey by showing his title to be worth- 
less and the existence of a superior 
outstanding title, by actual ouster, or 
what is tantamount to the same, an 
indisputable superior outstanding ti- 
tle, and that he is liable to be evict- 
ed; but he must return the possession 
and the deed for cancellation. Og- 
burn v. Whitlow, 15 S.W. 807, 80 Tex. 


239; Hubert v. Grady, 59 Tex. 502; 
Demaret v. Bennett, 29 Tex. 262; 
Smith v. Nolen, 21 Tex. 496; Cooper 


v. Singleton, 70 Am.D. 333, 19 Tex. 
260, 267; Tarpley v. Poage’s Adm’r, 2 
OX p39 we (ae) “The difference be- 
tween the liabilities of the vendee, un- 
der an executory and executed con- 
tract is this: that in the former, he 
should be relieved by showing defect 
of title, unless on proof by the ven- 
dor that this was known at the sale, 
and it was understood that such title 
should be taken as the yendor could 
give. Inthe latter, the vendee should 
establish beyond doubt that the title 
was a failure in whole or in part; that 
there was danger of eviction, and also 
such circumstances as would prima 
facie repel the presumption that at 
the time of the purchase he knew and 
intended to run the risk of the defect.” 
Cooper v. Singleton, supra. (3) But, 
where the vendee possessed all the in- 
formation as to title that was pos- 
sessed by the vendors, and expressed 
himself satisfied therewith, and his 
means of knowledge was equal to 
theirs, and he availed himself of it, 
he cannot have relief for failure of 
title, although he may have relied on 
the vendors’ representations. Haw- 
kins v. Wells, 43 S.W. 816, 17 Tex. 
Civ.App. 360. 


4 Letchworth v. Vaughan, 90 S.W. 
1001, 77 Ark. 305; Weaver vy. Wilson, 
48 Ill. 125. 


[a] Thus, where the contract is 
executed and the mortgage given for 
the purchase money recites that the 
balance is not to be paid until the 
“title is fixed up.’”’ the title must be 
perfected before the purchaser can be 
compelled to pay, and he is not re- 
quired to rely on the covenants. 
Weaver v. Wilson, 48 Ill. 125. 


[b] Agreement to “perfect a per- 
fect or satisfactory title.’—Where 
plaintiff conveyed land to defendant 
by warranty deed, and defendant re- 
tained a part of the purchase price 
under a written agreement reciting 
that the title to the land was irregu- 
lar and that plaintiff agreed to Bpers 
fect a perfect or satisfactory title.” 
within a specified time, and, in case 
he should not do so the part of the 
purchase price retained should be for- 
feited to defendant, plaintiff was only 
bound to furnish defendant a title 
which the latter would agree to ac- 


§§ 517-519] 


chaser is not obliged to make payment on his con- 
tract, unless the title is good or is made good.® 


Provisions®’—(1) 
Agreement Calling for Good Title in General. 
legal effect of a contract to make title or to deliver 
a deed to land under a contract of sale is generally 
that the vendor shall make a good or marketable ti- 
tle;’ and the precise words, whether they be to 
make a title, or a good title, or a deed, or a warranty 
deed, will have but little effect if it appears that 
Particular provi- 
sions, however, are frequently found in such con- 
tracts which specifically or by implication require 
the vendor’s title to be good and marketable and of 
a particular character,® and the vendor must be 
ready to convey and the purchaser to take such title 
as the purchaser has a right to expect and demand, 
as determined from the fair import of the terms 


[§ 518] b. Effect of Specific 


the sale was for a sound price.® 


cept as satisfactory, and if he fur- 
nished such a title defendant could 
not insist on a forfeiture because the 
title so furnished was not perfect, but 
would be relegated to the covenants 
of his deed for reimbursement for any 
damages sustained by reason of fail- 
ure of title. Letchworth v. Vaughan, 
90> SAW. 1002, U7 Arks, 305. 


5. Hatcher v. Andrews, 5 Bush 
(Ky.) 561 (nonresident and perhaps 
insolvent). See Magee vy. McMillan, 
30 Ala. 420 (holding that a purchaser 
having been put in possession under 
his contract, and having received a 
deed with covenants of warranty, can- 
not, in the absence of insolvency of 
the vendor, maintain a cross bill on 
account of a defect in title, when the 
vendor files a bill to foreclose a mort- 
gage given to secure the purchase 
money). 

6. Effect of agreement for remedy- 
ing’ defects and perfecting title see 
infra § 652. 

7. Shreck v. Pierce, 3 Iowa 350. 

8. Shreck v. Pierce, supra. 

Agreement for good and sufficient 
or warranty deed in general see in- 
fra §§ 519, 520. 

9, Fix v. Amiot, 231 N.W. 114, 251 
Mich. 124. And see infra text and 
notes 14-20. 

[a] Thus a contract to complete a 
sale, if the vendor could furnish a 
marketable title, is unenforceable, 
where the vendor could not furnish, a 
marketable title. Fix v. Amiot, 231 
N.W. 114, 251 Mich. 124. 

10. ‘U.S.—Calaf v. Fernandez, 239 
F. 795, 152._C.C.A. 581; Adams v. Val- 
entine, 33 F. 1. 

Cal.—Thomas y. Spitzer, 260 P. 833, 
86 Cal App. 449. 

Ga.—Thrower vy. Logan, 74 S.E. 253, 
137 Ga. 655. 


Ky.—Wolverton v. Baynham, 10 S. 
W.(2d) 837, 226 Ky. 214. 

Mo.—Aker v. Lipscomb, 253 S.W. 
995, 300 Mo. 303; Ives v. Crawford 
County Farmers’ Bank, 124 S.W. 23, 
140 Mo.App. 293. 

N.J.—Love v. Fetters, 121 A. 607, 
98 N.J.Law 784. 

N.Y.—Fineman v. Callahan, 219 N. 
Y.S. 165, 218 App.Div. 854; Di Chiro 
v. O’Byrne, 148 N.Y.S. 528, 163 App. 
Div. 109; Stanley v. Gannon, 180 N. 
Y.S. 602, 109 Misc. 611 [aff 182 N.Y.S. 


Ohio.—Novogroder v. Di Paola, 11 
Ohio App. 374. 

Okl.—Groves v. Stouder, 161 P. 239, 
58 Okl. 744. 

Pa.—Clenachan v. Malis, 164 A. 780, 


[66 C. J.—64] 


VENDOR AND PURCHASER 


The 


3L10"Pa. 99. 


Tex.—Veselka v. Forres, (Civ.App.) 
283 S.W. 308. 


Vt.—Joslyn ‘vy. Taylor, 33 Vt. 469; 
Lawrence vy. Dole, 11 Vt. 549. 


Wash.—Big Bend Land Co. v. 
Hutchings, 128 P. 652, 71 Wash. 345; 
Davis v. Lee, 100 P. 752, 52 Wash. 330, 
132 Am.S.R. 973. 


[a] Exact title called for by the 
contract must be furnished by a ven- 
dor, in order to enforce a contract for 
the sale of realty. Aker v. Lipscomb, 
253 S.W. 995, 300 Mo. 303. 


[b] Title held insufficient.—(1) A 
stipulation in a contract for sale of 
real estate that the title shall be such 
as a designated title company will 
insure, subject to their regular print- 
ed exceptions, is not satisfied by the 
tender of a title marketable in the 
ordinary sense, but which such com- 
pany has refused to insure except to 
an amount representing the value of a 
possible outstanding interest and only 
on deposit of an amount in cash ex- 
ceeding such estimated value. Love 
v. Fetters, 121 A. 607, 98 N.J.Law 784. 
(2) Under a contract for a title which 
a title company would insure, proof 
that the company refused to insure 
except subject to encroachments war- 
rants a rejection of the title by the 
purchaser, even though the encroach- 
ments were trivial. Fineman y. Cal- 
lahan, 219 N.Y.S. 165, 218 App.Div. 
854. (3) Where the vendor contracts 
to convey certain lands in fee and to 
deliver preference leases on school 
lands, the purchaser need not accept 
conveyance of the land in fee with- 
out the preference leases. Groves v. 
Stouder, 161 P. 239, 58 Okl. 744. (4) 
A contract to convey a clear ‘‘title” by 
warranty deed is not satisfied by a 
tender of a warranty deed showing 
outstanding interest in others. Ve- 
SO v. Forres, (Tex.Civ.App.) 283 S. 
W. 303. 


[ec] Contract to deliver guarantee 
of title issued by a responsible title 
company is not complied with by de- 
livery of a certificate of title under 
the Torrens title system, accompanied 
by a policy of insurance issued by a 
responsible title company. Thomas 
v. Spitzer, 260 P. 833, 86 Cal.App. 449. 


[d] Free from clouds.—Where two 
names are used by an owner of real 
estate, one as grantee of the premises 
in question and the other as vendor 
and grantor, such duplicity of names 
constitutes such a cloud on the title 
that the owner will be refused specific 
performance of a contract to sell such 
premises, where the contract calls 
for a title free from clouds. Novo- 
groder v. Di Paola, 11 Ohio App. 374. 
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used with reference to the subject matter,!® and, un- 
less the purchaser has otherwise agreed, he may de- 
mand a clear title, even though he has agreed to ac- 
cept a deed without a warranty.1! 
ketable title,” free from defects and encumbrane- 
es,'* has been held to be required where a contract 
for the sale of land provides for a “general warranty 
of title,”1* a “good” or “good and sufficient title,”’!® 
a “good and legal title,”1° a “lawful title,”!7 a “per- 
fect title,”'® or a title in fee.19 
rant an indisputable and satisfactory title” in a con- 
tract to convey land are satisfied by a valid title.?° 


A good or mar- 


The words “I war- 


Approval of title. A contract “subject to approv- 
al of title by solicitor of purchaser” requires the ven- 
dor to make a good title.?1 


[§ 519] (2) Agreement for Good and Sufficient 
Deed or Warranty Deed—(a) As Requiring Good 


_[e] Free from defects.—In an op- 
tion giving the right to buy property 
for a certain sum, the deed to be of 
the character therein specified, and 
the title to be free from defects, the 
word “defects” embraced only such 
valid or reasonable objections as 
would affect the marketability of the 
title. Stanley v. Gannon, 180 N.Y.S. 
602, 109 Misc. 611 [aff 182 N.Y.S. 952]. 


{f] Insured title-—Where the ven- 
dor agrees only to deliver a title in- 
surable as clear of encumbrances, the 
purchasers are required to accept an 
insured title, notwithstanding alleged 
existence of encumbrance. McClen- 
achan v. Malis, 164 A. 780, 310 Pa. 99. 


[g] Option from the real owner is 
not such a title as a purchaser is re- 
quired to accept under a contract eall- 
ing for a legally sufficient title. 
Thrower v. Logan, 74 S.E. 253, 137 
Ga. 655. 


11. Gallimore v. Grubb, 72 S.E. 628, 
156 N.C. 575; Leach v. Johnson, 19 
S.E. 239, 114 N.C. 87, 41 Am.S.R. 784. 


Waiver of defects in title in general 
see infra §§ 645-651. 


12. See infra §§ 532-538. 

13. See infra §§ 576-582. : 
14. Davis v. Dycus, 7 Bush (Ky.) 4. 
[a] Vendee is entitled to perfect 


legal title under an executory con- 
tract to convey a general warranty ti- 
tle. Wolverton v. Baynham, 10 S.W. 
(2d) 887, 226 Ky. 214. 


15. Griffith v. Maxfield, 39 S.w. 852, 
63 Ark. 548; Patterson v. Goodrich, 3 
Tex. 331; Brooke y. Barton, 6 Munf. 
(20 Va.) 306. 


16. Peek v. Gore, 28 S.W. 356, 94 
Ky. 533 (holding that a covenant by 
the vendor to “a good and legal title” 
obligated him to convey a title free of 
all claims and liens of others). 


17. Clark v. Redman, 1 Blackf. 
(Ind.) 379; Porter v. Noyes, 11 Am.D. 
30, 2 Me. 22. 


18. Turner vy. McDonald, 18 P. 262, 
76 Cal. 177, 9 Am.S.R. 189; Reed v. 
Siftony 103 2.91095; 11 (Cal Apps sss 
Platt v. Newman, 38 N.W. 720, 71 
Mich. 112. 


[a] More than warranty deed is 
called for by a contract which pro- 
vides for a perfect title. Platt vy. 
Newman, 38 N.W. 720, 71 Mich. 112. 


19. Gish vy. Moomaw, 17 S.E. 324, 
89) Viaitd 16. 


20. Winter v. Stock, 89 Am.D. 57, 
29 Cal. 407. 
21. Quail v. Beatty, 5 Alta.L. 482. 


Title satisfactory to third person 
in general see infra § 526. 
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Deed. In some eases it has been held that an agree- 
ment to convey by deed or by a “good and sufficient 
deed” refers only to the form of the conveyance and 
merely binds the vendor to make a conveyance suf- 
ficient to pass his title, whatever that may be;?? 
and this rule has also been held to apply in some 
cases of an agreement to execute a “good and suffi- 
cient warranty deed,”?* or a “special warranty 
deed.”?* These decisions, however, are contrary to 
the weight of authority, and in some jurisdictions 
they have been expressly or impliedly overruled.?°® 
A contract to execute a proper deed for the convey- 
ance of the fee simple, and in case of failure to pay 
a certain sum as liquidated damages, applies only 
to the agreement to execute the deed and not to the 
character of the title conveyed.*® But a covenant 
in a contract for the sale of land that the vendor 
will execute a deed “in fee simple, with a covenant 
against his own acts” does not exclude an implied 
warranty that he has a good title.?* 


[§ 520] (b) As Requiring Good Title. By the 


VENDOR AND PURCHASER 


tor has not the legal title to the land. 


Conway v. Case, 22 Ill. 127. 
Encumbrances as affecting title see 


= 


[$§ 519-520 


weight of authority a good and marketable title?* 
is required where the contract provides for a “deed 
conveying a clear title,”’?2 a “deed in fee,”®° a 
“deed” or “deed of conveyance,”?! a deed or convey- 
ance “clear of all ineumbrances,”?? a “deed with a 
covenant against encumbrances, 938 @ deed or con- 
veyance “free and clear,’?* a “good and perfect 
deed,”?’ a “good and sufficient deed” or “oood and 
sufficient conveyance,”®® a “good and sufficient deed 
. and also a certificate of title,”’*7 a “good” or 
“good and valid” deed,?*® a “good and lawful deed 
and title,”’°® a “good and sufficient deed to vest the 
title” or “to convey the title,’4° “good and sufficient 
warranty deed, in fee simple, free from all encum- 
branees,”’4! a “good and valid deed, with the usual 
covenants of seizin and warranty,”*? a “lawful deed 
of conveyance,”*? a “proper conveyance for the con- 
veying and assuring the a simple of the premis- 
es,”’44 a “warranty deed,” a “general warranty deed,” 
or a “good and vaficiont. warranty deed.” #5 The 
same on true of a contract calling for a “special war- 


644. 


Or.—Thompson v. Hawley, 
276, 14 Or. 199. 


Tenn.—Cunningham v. Sharp, 11 


14, eet: 


Meyer v. Madreperla, 53 A. 477, 
68 N.J.Law 258, 96 Am.S.R. 536. 


Mobley v. Keys, 21 Miss. 677; 


22. Cal.—Browm v. Cpvillaud, 6 
Cal. 566. Fletcher vy. Button, 4 N.Y. 396 
Fla.—Long v. Allen, 2 Fla. 403, 50 33. 
Am.D. 281. 
Me.—Hill v. Hobart, 16 Me. 164. infra §§ 576-632. 
Mo.—Carter v. Alexander, 71 Mo. 34. 
585. ; 
N.J.—Barrow v. Bispham, 11 N.J. 35. 
Law 110. 


N.Y.—Gazley v. Price, 16 Johns. 267. 
N.C.—Gilchrist v. Buie, 21 N.C. 346. 
Vt.—Joslyn v. Taylor, 33 Vt. 470. 


But see later cases from these ju- 
risdictions infra § 520. 

fa] Agreement to execute deed is 
satisfied by executing a deed without 
warranty or covenants. Van Eps v. 
Schenectady, 12 Johns. (N.Y.) 436, 7 
Am.D. 330. 

23. Bostwick v. Williams, 36 Ill. 65, 
85 Am.D. 385; Tinney v. Ashley, 15 
Pick. (Mass.) 546, 26 Am.D. 620; Aik- 
en v. Sanford, 5 Mass. 494; Parker v. 
Parmele, 20 Johns. (N.Y.) 130. But 
see later cases from these jurisdic- 
tions infra § 520. 


24, Fitch v. Willard, 73 Ill. 92. 
25. See infra § 520. 


26. Leggett v. Mutual L. Ins. Co., 
53 N.Y. 394 [rev 64 Barb. 23]. 


27. Penfield v. Clarke, 62 Barb. (N. 
Y.) 584. 


28. See infra §§ 532-538. 

29. Roberts v. Bassett, 105 Mass. 
409. 

30. Topp v. White, 12 MHeisk. 
(Tenn.) 165. 

31. Parker v. McAllister, 14 Ind. 
12) sones) ve. Philips,, 59) "Tex, 609% 


Lawrence v. Dole, 11 Vt. 549. 


32. Cal.—Gervaise v. Brookins, 103 
P. 329, 156 Cal. 103. 


Me.—Porter v. Noyes, 11 Am.D. 30, 
2 Me. 22. 


Minn.—Cogan v. Cook, 22 Minn. 137. 


N.J.—Van Keuren v. Siedler, 66 A. 
920; 7s NvJ-Eaq.’ 239. 


N.Y.—Fletcher v. Button, 4 N.Y. 
396; Hill v. Ressegieu, 17 Barb. 162. 


Pa.—Hollenbaugh v. Morrison, 9 
Watts 408. 

fa] Deed containing covenants of 
warranty and against encumbrances 
does not satisfy a contract to give a 
good and sufficient deed of land, free 
of all encumbrances, where the gran- 


Wiggins v. McGimpsey, 21 Miss. 532; 
Feemster v. May, 21 Miss. 275, 53 Am. 
D. 83; Greenwood v. Ligon, 18 Miss. 
615, 48 Am.D. 775. 

36. Cal.Haynes v. White, 55 Cal. 
38; Hunt v. Inner Harbor Land Co., 
O14 Ps 998-6) CallApp, 20h Bloel 
v. Citizens’ Trust & Sav. Bank, 207 P. 
510, 57 Cal.App. 518. But see Brown 
v. Covillaud, 6 Cal. 566 (Such words 
refer only to the form of the con- 
veyance). 


Fla.—Frazier vy. Boggs, 20 So. 245, 
37 Fla. 307. 


Iowa.—Fitch y. Casey, 2 Greene 300. 


Ky.—Brown vy. Starke, 3 Dana 316. 
See Calmes v. Buck, 4 Bibb 453 (such 
provision requires conveyance of ven- 
dor’s whole estate in the land). 


Me.—Brown v. Gammon, 14 Me. 276. 


Mass.—New York, N. H. & H. R. Co. 
v. Butter, 176 N.E. 797, 276 Mass. 236. 


Minn.—Gregory v. Christian, 44 N. 
W. 202, 42 Minn. 304, 18 Am.S.R. 507; 
Donlon y. Evans, 42 N.W. 472, 40 
Minn. 501. 


(ene ee v. Maynard, 48 Mo.App. 


Mont.—Williams v. Hefner, 297 P. 
492, 89 Mont. 361; Lindeman v. Pin- 
son, 171 P. 271, 54 Mont. 466. 


N.J.—New Barbadoes Toll Bridge 
Co. v. Vreeland, 4 N.J.Eq. 157. But 
see Barrow v. Bispham, 11 N.J.Law 
110, 119 (where the court said that an 
agreement ‘‘to give a good and suffi- 
cient deed . » means a_ good 
deed, not a good title’). 


N.Y.—Wheeler v. State, 83 N.E. 54, 
190 N.Y. 406, 123 Am.S.R. 555; Story 
v. Conger, 36 N.Y. 673, 93 Am.D. 546, 
3 Transcr.A. 211; Burwell v. Jackson, 
9 N.Y. 6385; Reynolds yv. Strong, 31 
N.-Y¥28a1' 829, Sor bune o20 72 Bil) + vy, 
Ressegieu, 17 Barb. 162; Clute v. 
Robison, 2 Johns. 595. Contra Park- 
er v. Parmele, 20 Johns. 130, 11 Am. 
D. 253; Gazley v. Price, 16 Johns. 
267 [both overr Burwell v. Jackson, 
supra]. 


Ohio.—Tremain v. Liming, Wright 


Humphr. 116. 


Va.—Newberry v. French, 36 S.B. 
519, 98 Va. 479; Christian v. Cabell, 
22 ‘Gratt. (63 Va.) 82. 


Wis.—Curtis Land, ete., Co. v. In- 
terior Land Co., 118 N.W. 353, 137 Wis. 
341, 129 Am.S.R. 1068; Davis v. Hen- 
derson, 17 Wis. 106; Taft v. Kessel, 
16 Wis. 273; Bateman v. Johnson, 10 
Wis. 1; Young v. Wright, 4 Wis. 144, 
65 Am.D. 303. 


37. Hunt v. Inner Harbor Land 
Co., 214 P. 998, 61 Cal.App. 271; Block 
v. Citizens’ Trust & Savings Bank, 
207 P. 510, 57 Cal.App. 518. 


S8. Potter v. Tuttle, 22 Conn. 512; 
Christian v. Cabell, 22 Gratt. (63 Va.) 
82. 


39. Dorsey v. Hobbs, 10 Md. 412. 

40. Hill v. Hobart, 16 Me. 164; 
gree v. Gardner, 10 Johns. (N.Y.) 

41. Cogan y. Cook, 22 Minn. 187. 

42. Stow v. Stevens, 7 Vt. 27, 29 
Am.D. 139. 

43. Wilson v. Getty, 57 Pa. 266; 
Dearth v. Williamson, 2 Serg.&R. 


(Pa.) 498, 7 Am.D. 652. 


44. Wadick v. Mace, 103 N.Y.S. 889, 
ATS) App Diviwc ar [rev on other 
grounds 83 N.B. 571, 191 N.Y. 1); 
DREN Ee: v. Halsted, 23 Wend. (N.Y.) 

45. U.S.—Watts v. Waddle, 29 F. 
Cas.No. 17,295, 1 McLean 200. , 


Ark.—Tupy v. Kocourek, 51 S.W. 
69, 66 Ark. 433. 


Conn.—Dodd v. Seymour, 21 Conn. 
76. 


Idaho.—Marshall vy. Gilster, 201 P. 
711, 34 Idaho 420. 

Ill.—Deem vy. Miller, 135 N.E. 396, 
302 Ill. 240, 25 A.L.R. 766; Morgan 
v. Smith, 11 Ill. 194; Bruner v. Dia- 
mond, 65 Ill.App. 476. 


Ind.—Small v. Reeves, 14 Ind. 163. 


Sea ee es v. “Pierce, 3 Iowa 
Ky. Rigg, 191 S.wWw. 


98, 173 Ky. 355. 


Me.—Porter v. Noyes, 2 Me. 22, 11 
Am.D. 30. 


Mass.—Linton y. Allen, 17 N.E. 523, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 520-522] 


ranty deed,”*® a “good and sufficient deed with cove- 
nants of warranty,”’*? a “good and sufficient deed in 
fee simple with warranty of title,’*® a 
perfect title” by warranty deed,*® a “good and suffi- 
cient warranty deed of conveyance in the law in 
fee-simple,”®° a “good and valid warranty deed for 
the conveying and assuring” the purchaser and the 
A good title is 
implied where the vendor agrees “by a good and 
sufficient deed to be by him made, and executed ac- 
cording to law, to grant, convey and assure” to the 
purchaser the land contracted for, “with proper 
covenants of seizin, right ee convey, against incum- 


title free from eneumbrances.®! 


brances and of warranty.”® 


[§ 521] (3) Agreement Assuming Risk or Calling 


147 Mass. 231 [in effect overr, in so 
far as they appear to be to the con- 
trary, Tinney v. Ashley, 15 Pick. 546, 
26 Am.D. 620; Aiken v. Sanford, 5 
Mass. 494]. 

Minn.—Steiner v. Zwickey, 43 N.W. 
376, 41 Minn. 448; Murphin vy. Scovell, 
43 N.W. 1, 41 Minn. 262; George v. 
Conhaim, 37 N.W. 791, 38 Minn. 338; 
Cogan v. Cook, 22 Minn. 137. 

Miss.—Union & Planters’ Bank & 
Trust Co. v. Corley, 133 So. 232, 161 
Miss. 282. 

Mo.—McPherson y. Kissee, 144 S.W. 
410, 239 Mo. 664; Smith v. Busby, 15 
Mo. $88, 57 Am.D. 207; Pineland Mfg. 
Co. v. Guardian Trust Co., 122 S.W. 
1133, 139 Mo.App. 209. 

N.H.—Critchett v. Cooper, 18 A. 
778, 65 N.H. 167. But see Beach v. 
Steele, 12 N.H. 82 (quere whether 
such a contract is limited to the mere 
form of the deed, and does not re- 
quire a conveyance with title). 

N.J.—Den ex dem. Conover v. Tin- 
dall, 20 N.J.Law 214, 40 Am.D. 220. 

N.Y.—Haffey v. Lynch, 38 N.E. 298, 
143 N.Y. 241; Atkins -v.. Bahrett, 19 
Barb. 639; Pomeroy v. Drury, 14 Barb. 
418; Hiffert v. Hummel, 250 N.Y.S. 
461, 140 Misc. 323 Judson v. Wass, 
11 Johns. 525, 6 Am.D. 392; Everson 
v. Kirtland, 4 Paige 628, "27 Am.D. 
91. Contra Parker v. Parmele, 20 
Johns. 130, 11 Am.D. 253 [overr Bur- 
well. v. Jackson, Oh AY eno. pee 
Notes 243]. 

N.D.—McCulloch v. Bauer, 139 N.W. 
318, 24 N.D. 109. 

Or.—Collins v. Delashmutt, 
513 

Pa.—Magaw v. 
& S. 316. 

Tex.—Jones v. Huff, 36 Tex. 678. 

Va.—Sachs v. Owings, 92 S.E. 997, 
121 Va. 162. 

Wis.—Davidson v. Van Pelt, 15 
Wis. 341. 

Alta.—Franz v. Hassen, 
406, 418 [quot Cyc]. 

Contra Joslyn v. Taylor, 33 Vt. 470 
(holding that a contract “to give a 
good and warrantee deed” of land re- 
fers to the kind of deed to be executed 
and not to the quality of the title 
to be conveyed). 

46. Bodley v. McChord, 4 J.J. 
Marsh. (Ky.) 475; Jones v. Hart, 3 
J.J.Marsh. (Ky.) 1; Williams v. 
Potts, 1 J.J.Marsh. (Ky.) 596. Contra 
Fitch v. Willard, 73 Ill. 92 (holding 
that, under such a provision, the ven- 
dor assumes no responsibility as to 
the title, any further than it may 
have been affected by his own acts). 


47. Denex dem. Conover v. Tindall, 
20 N.J.Law 214, 40 Am.D. 220. 

48. Tarwater vy. Davis, 7 Ark. 153, 
44 Am.D. 534. ° 


6 Or. 


Lothrop, 4 Watts 


12 Alta.L. 


VENDOR AND PURCHASER 


“oood and 


for Vendor’s Title Only.*3 
title’ does not arise where the purchaser either 
expressly or impliedly assumes the risk of title,®° 
or agrees for a conveyance of such right, title, and 
interest as the vendor has,®® or for a conveyance 
by a quitelaim deed,** and under such a contract, if 
the purchaser receives the interest of the vendor, 
he cannot complain, in the absence of fraud or con- 
cealment, because the title is not good.*® 
that the purchaser knew the condition of the title 
may show that he assumed the risk.®® 


[§ 522] (4) Agreement To Convey by Quitclaim 
Deed. An agreement to convey by quitclaim deed 


[66 C.J.] 851 


An implied warranty of 


The fact 


does not require the vendor to convey a good title,®® 


49. Foster v. Eoff, 47 S.W. 399, 
19 Tex.Civ.App. 405. 


[a] “Warranty deed 
clear title.’—Taylor v. Williams, 
P. 504, 2 Colo.App. 559. 


50. Carpenter v. Bailey & Bailey, 
17 Wend. (N.Y.) 244. 


[a] Procuring deed from third per- 
son.— Where a vendor covenants to 
procure from a third person a good 
and sufficient warranty deed of con- 
veyance in the Jaw, in fee simple, etc., 
he is bound to procure a deed, not only 
corresponding in form with that stip- 
ulated for, but operative and effectual 
to convey the title. Carpenter v. 
Bailey & Bailey, 17 Wend. (N.Y.) 244. 


conveying 
31 


51. Price v. Immel, 109 P. 941, 48 
Colo. 163. 
aet Little y. Paddleford, 13 N.H. 
53. Under contract for “good and 


sufficient deed” see supra § 519. 
54. See supra § 516. 


55. Colo.—Price v. Immel, 109 P. 
941, 48 Colo. 163. 
88 Til. 


Tll.—MeGuirk vy. Connelly, 
App. 213. 


ieee oo v. Forgey, 4 J.J.Marsh. 


N.J.—Lounsbery v. Locander, 25 N. 
J.Eq. 554. 


N.Y.—Moore vy. Williams, 22 N.E. 
233, 115 N.Y. 586, 12 Am.S.R. 844, 5 
L.R.A. 654. 


Pa.—Hannan y. Carroll, 120 A. 665, 
20 Paws. 


Tex.—Burt v. Benson, (Commn. 
App.) 48 S.W.(2d) 604 [rev (Civ. App.) 
31 S.W.(2d) 663]. 

And see cases infra note 58. 

{a] Primary inquiry, where the 
question arises as to whether a pur- 
chaser exercising an option was to 
take subject to an unmentioned en- 
cumbrance or defect in title, is as to 
the true meaning of the contracting 
parties, and as to whether it was con- 
templated mutually that the purchas- 
er should hold his land under good 
right, or that he should run his chanc- 
es of getting a title, and be exposed 
to all hazards. Hannan vy. Carroll, 
120 A. 665, 277 Pa. 32. 


56. See infra § 523. 
57. See infra § 522. 
58. U.S.—Topliff v. Atlanta Land, 


ete., Co., 66 F. 853, 14 C.C.A. 746. 
Ala.—Tobin vy. Bell & McMahon, 
61 Ala. 125. 


Fla.—Morgan v. Eaton, 52 So, 305, 
59 Fla. 562, 138 Am.S.R. 167. 


Ga.—McDonough v. Martin, 16 S.E. 
59, 88 Ga. 675, 18 L.R.A. 343. 


Ill.—Lull v. Stone, 37 Ill. 224. 
Ind.—Shuler v. Hardin, 25 Ind. 386. 


unless the contract shows that the parties intended 


Iowa.—Henderson v. Beatty, 99 N. 
W. 716, 124 Iowa 163. 

Ky.—Nelson v. Forgey, 4 J.J.Marsh. 
569. 

Me.—Sawtell v. Pike, 20 Me. 169. 

Minn.—McManus v. Blackmar, 
N.W. 230, 47 Minn. 331. 
er gree ee v. Maynard, 48 Mo.App. 

N.H.—Perkins v. 
522. 

N.J.—Newark Sav. Inst. v. Jones’ 
ae 37 N.J.Eq. 449 [aff 38 N.J.Eq. 

N.Y.—Woodcock y. Bennet, 1 Cow. 
V2Lt,, 13) Am) 7503, 

Weare v. Lovelace, 2 S.E. 661, 
97 N.C. 54 


50 


Bumford, 3 N.H.. 


Onesdiiomecon v. Hawley, 12 P. 
276, 14 Or. 199. 
Pa.—Herrod v. Blackburn, 56 Pa. 


103, 94 Am.D. 49 


Wi caetiae cae v. Canales, 39 Tex. 


Utah.—Glassman v. Condon, 76 P. 
343, 27 Utah 463. 

W.Va.—Johnston’s Adm’r v. 
denhall, 9 W.Va. 112. 


Eng.—Duke yv. Barnett, 2 Coll. 337, 
33 Eng.Ch. 337, 63 Reprint 759; Mol- 
loy v. Sterns, 1 Dr.&War. 585; Freme 
ue SNE ES 4 Madd. 364, 56 Reprint 


Men- 


[a] “Knowledge and_ belief.”— 
Where a contract provided that a 
conveyance was “‘to be of undoubted 
title and clear of all tax, and encum- 
brance to the best of my knowledge 
and belief,’ the entire sentence was 
limited by the words ‘‘to the best of 
my knowledge and belief,” and not 
the word “encumbrance” only. Bar- 
ton v. Long, 14 A. 565, 566, 568, 19 A. 
623, 45 N.J.Eq. 841. 


59. Rohr v. Kindt, 3 Watts & S. 
(Pa.) 563, 39 Am.D. 53. 


[a] Covenant to make “clear 
deed,’? where the title is equally well- 
known to both parties, is performed 
by the delivery of a deed conveying 
such title as the purchaser has, al- 
though but a life estate, for he who 
purchases a tract of land knowing 
the title to be defective takes the risk 
on himself. Rohr v. Kindt, 3 Watts 
& S. (Pa.) 563. 

Knowledge of defects see infra §§ 
530, 531. 

60. Fla.—Morgan v. Haton, 52 So. 
305, 59 Fla. 562, 138 Am.S.R. 167. 


Ga.—McDonough v. Martin, 16 S.E. 
59, 88 Ga. 675, 18 L.R.A. 343. 


Ill.—Fitch v. Willard, 73 Ill. 92; 
Snyder v. Laframboise, 1 Ill. 343, 12 
Am.D. 187. 


Ind.—Shuler v. Hardin, 25 Ind. 386. 
Kan.—Sanford vy. Shepard, 14 Kan. 


852 [66 C.J.] 


to contract for the land and not merely for the 
vendor’s interest, whatever it might be.°+ 
contract to deliver a good and sufficient deed is 
breached where the vendor without title tenders a 
quitclaim deed sufficient in form;*? although under 
a contract for a good title, a quitclaim deed is suf- 
ficient, if the grantor has the title.°* 

[§ 523] (5) Agreement To Convey Right, Title, 
An agreement to convey the vendor’s 
right, title, and interest implies that he has some 
right, title, or interest ;°* but it does not imply that 
he has a good title,®* and the fact that the title is 
defective is no ebjection to it, in the absence of 
fraud or concealment, provided the purchaser gets 
all the interest the vendor had at the time the con- 
tract was entered into,®® unless such provision is 


and Interest. 


VENDOR AND PURCHASER 


But’ a 


made parties.°® 


accompanied by other provisions which show that 


228. 

Minn.—MeNellis v. Hilkrowski, 107 
N.W. 965, 98 Minn: 127; Brame’ v. 
Towne, 57 N.W. 454, 56 Minn. 126; 
McManus v. Blackmarr, 50 N.W. 230, 
47 Minn. 331. 

N.Y.—Woodcock v. Bennet, 1 Cow. 
711, 13 Am.D. 568. 

61. Wallach v. Riverside Bank, 100 
N.E. 50, 206 N.Y. 484; Davis v. Lee, 
100 P. 752, 52 Wash. 330, 132 Am.S.R. 
w7% 35 
135 Wis. 416. 

[a] Vendor contracting to _ sell 
land by quitclaim deed is not absolved 
from all obligations except to execute 
and deliver a quitclaim deed, but is 
liable for damages for a breach of 
his contract to sell, or-failure of title, 
since a quitclaim deed is as effectual 
to convey the title as any other form 
of deed. Davis v. Lee, 100 PB. 752, 52 
Wash. 330, 132 Am.S.R. 973. 


{b] Illustrations.—(1) An agree- 
ment to convey land by a good and 
sufficient quitclaim deed, reciting that 
the vendors acquired title by purchase 
on foreclosure sale, calls for a con- 
veyance of the entire estate in the 
lands. Brink y. Mitchell, 116 N.W. 16, 
135 Wis. 416. (2) A vendor who 
agrees to sell “all” of certain prem- 
ises and convey the same impliedly 
contracts to give a good title, al- 
though the contract provides that he 
is to convey by a quitclaim deed. 
Wallach v. Riverside Bank, 104 N.Y.S. 
661, 119 App.Div. 238, 240 (where it 
was said: “By agreeing to accept a 
quitclaim deed, the plaintiff did not 
expressly stipulate to take anything 
less than title to all of the premises 
in the contract mentioned’’). 


62. Lindeman v. Pinson, 171 P. 271, 
54 Mont. 466. 


63. Pugh v. Chesseldine, 
109, 37 Am.D. 414. 


64. Johnson y. Tool, 1 Dana (Ky.) 
479, 25 Am.D. 162. 


“An undertaking to convey all the 
vendor’s ‘right, title and interest,’ but 
without general warranty, implies 
that he has some right, title and in- 
terest which can constitute the sub- 
ject of a contract, and which can pass 
by the conveyance to the vendee. If 
the vendor has no ‘right, title or in- 
terest,’ the stipulation on his part 
amounts to a nullity. It cannot be 
presumed, that a vendee would ever 
engage to pay money for nothing. We 
are, therefore, of opinion, that it was 
incumbent on the vendor to exhibit a 
title, and shew himself able to make 
it to the vendee, We do not mean that 


11 Ohio 


Brink v. Mitchell, 116 N.W. 16, | 


}100 N.E. 


the vendor was bound to shew the 
best title, nor even a title regularly 
derived from the commonwealth. 
But we think he was bound to pre- 
sent such a state of case as would 
show that he at least had some right. 
A naked possession might be such a 
right as would, if transferred and 
conveyed, satisfy the covenant on his 
part. But the vendor has not shewn 
that much.’’ Johnson v. Tool, supra. 


65. Herrod vy. Blackburn, 56 Pa. 
103, 94 Am.D. 49. And see cases infra 
note 66. 


66. Fla.—Morgan v. Eaton, 52 So. 
305, 59, Fla. 562, 138 Am.S.R. 167. 


Ill.—Lull v. Stone, 37 Ill. 224. 


Iowa.—Henderson vy. Beatty, 90 N. 
W. 716, 124 Iowa 168. 


Me.—Sawtell v. Pike, 20 Me. 169. 


N.J.=Lounsbery v. Locander, 25 N, 
J.Eq. 554. 

N.Y.—Wallach v. Riverside Bank, 
50, 206 N.Y. 434; Duggan 
v. Meyer, 192 N.Y.S. 718, 200 App.Div. 
118; Schifferdecker v. Busch, 225 N. 
Y.S. 106, 130 Mise. 625; Woodcock v. 
Bennet, 1 Cow. 711, 13 Am.D. 568. 


N.C.—Twitty v. Lovelace, 2 S.E. 661, 
OR. IN. Cob 4: 


Or.—Thompson vy. Hawley, 
276, 14 Or. 199. 


Pa.—Herrod v. Blackburn, 56 Pa. 
103, 94 Am.D. 49. 


Tex.—Stillman v. Canales, 39 Tex. 
406; Burt v. Benson, (Commn.App.) 
48 S.W.(2d) 604 [rev (Civ.App.) 31 
S.W.(2d) 663]; Johnston’s Adm’r v. 
Mendenhall, 9 W.Va. 112. 


“Tt would be absurd to hold that 
there is no difference in legal effect 
between a covenant to convey a tract 
of land and a covenant to convey the 
covenantor’s right, title and claim to 
it. The difference is too well under- 
stood to be denied. Imperfect titles 
everywhere abound, and they are the 
subject of sale. We have equitable 
titles, conflicting equities, tax titles 
not consummate and many others. It 
would be a novelty were we to decide 
that a contract to convey one of these 
is an engagement to assure to the 
vendee whatever titles, legal or 
equitable, there may be outstanding 
in others, equivalent to a warranty 
against the world. A vendee may 
certainly bargain for a title to be at 
his own risk, and this he does when 
he buys, not the land, but a title or 
claim to it.” Herrod v. Blackburn, 
56 Pa. 1038, 105, 94 Am.D. 49. 

[a] Rule applied.—(1) A purchas- 
er of the seller’s interest in the bed 
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*By HAROLD J. GILBERT (§§ 524-526). 


[§§ 522-525 


the intention was to sell the land and not merely 
the vendor’s interest therein.®* 


[§ 524] (6) Title To Be Held Good by Court.* 
The condition of a-bond payable when title “shall, by 
a court of competent jurisdiction be held good” is 
fulfilled by a decree, of a court having jurisdiction 
of the subject matter, which shows due service by 
publication on all parties, and is regular on its face, 
although it appears dehors the record that one of 
the persons named as defendant died before the 
action was commenced, leaving heirs, who were not 


[§ 525] (7) Performance to Satisfaction of Par- 
ties®°°—(a) Lo Satisfaction of Purchaser. 
tract for the sale of land may provide that the 


A con- 


of a street acquires only the interest 
of the seller, not an absolute title, and 
cannot reject the title because of the 
existence of an easement. Sorosis 
Bldg. Corporation v. Prolay Realty 
Corporation, 241 N.Y.S. 288, 136 Misc. 
890 [aff 245 N.Y.S. 507, 230 App.Div. 
683]. (2) Where it appears from 
a contract or the circumstances that 
the parties had in mind merely that 
the vendor should make such convey- 
ance aS would pass all titles the ven- 
dor had, that is all the purchaser can 
insist on. Marshall v. Hartman, 
(Fla,) 139 So. 441; Ellas Inv. Co. v. 
Nobles, 135 So. 909, 102 Fla. 475. (3) 
A bond for title given by executors 
under a power of sale in the will, 
which recites that the price to be 
paid is ‘‘the consideration for [the 
testatrix’s] interest in her farm,” and 
that, on the payment of such price, 
the purchaser “‘is to have a deed in fee 
for said interest from the executors,” 
is satisfied by a conveyance of the 
interest which the testatrix had in 
the land, and does not entitle the pur- 
chaser to an absolute title in fee sim- 
ple. Twitty v. Lovelace, 2 S.E. 661, 
ST UNG 4: (4) An agreement to 
convey the interest of a certain party 
does not call for a paper title, but 
only for such interest as that party 
may have, although resting in parol. 
Stillman v. Canales, 39 Tex. 406. 


[b] Effect of subsequent provision 
for warranty deed.—Where defendant 
contracted to convey merely his right, 
title, and interest in premises, it was 
held that a subsequent clause of the 
contract providing that on the pay- 
ment of certain Sums defendant would 
execute and deliver ‘“‘a warranty deed 
of said premises, as above agreed” 
could not be construed to enlarge the 
agreement, so as to require a convey- 
ance in fee, but was rather limited by 
the granting clause. Henderson vy. 
Beatty, 99 N.W. 716, 124 Iowa 163. 


Effect of requirement of abstract 
see infra § 666. 

67. Gervaise v. 
329, 156 Cal. 103. 


[a] Tllustration.—A contract, by 
which one “agrees to sell’ to others 
“all his right, title and interest” in 
lots, and, on payment of the full price, 
to “execute a deed of grant, bargain 
and sale of said lots free and clear 
of all incumbrances,” binds the vendor 
to convey a good title. Gervaise v. 
Brookins, 103 P. 329, 156 Cal. 108. 

68. Marine Wharf, ete., Co. v. Par- 
sons, 26 S.E. 956, 49 S.C. 186. 

69. Failure to perfect title to satis- 
faction of purchaser as grounds for 
rescission see supra § 3. 


Brookins, 103 P. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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title shall be satisfactory to the purchaser.7° Under 
such a provision, if the purchaser bases his objee- 
tions on reasonable grounds, he cannot be compelled 
to complete the sale,7* but he cannot arbitrarily, 
capriciously, or in bad faith reject title.*? 
jurisdictions it is held that such a provision means 
that the title shall be subject to no reasonable ob- 
jection, and the purchaser is bound to accept if a 
marketable title is shown, mere dissatisfaction on 
his part not being sufficient to justify him in refus- 
ing to complete the contract, as the reasonableness 
of the dissatisfaction must be determined by the 
law,’® but such title should be fairly deducible 
from the record without reference to extrinsic evi- 
In other jurisdictions, however, it is held 
that under such a contract the purchaser is the party 
to be satisfied, and it is immaterial that the title 
is in fact good if he in good faith is not satisfied 


dence.*4 


70. See cases infra this section. 

{a] “Satisfactory title.’—Where a 
contract for the sale of lands provid- 
ed that the vendor should, within a 
certain period of time, furnish ‘‘a per- 
fect or satisfactory title” to the lands, 
and that half of the purchase money 
should be retained until the title to 
the land should be perfected, and that, 
in the event of the failure of the ven- 
dor to perfect the title within the 
time mentioned, the sum retained 
should be forfeited to the purchaser, 
the vendor is entitled to recover the 
remainder of the purchase money 
whenever he furnishes a title which 
the purchaser agrees to accept as 
satisfactory. Letchworth v. Vaughan, 
90 S.W. 1001, 77 Ark. 305. 


[b] Refusal to submit or record 
decd.—W here the title is defective of 
record and the vendor claims to have 
a deed in his possession perfecting 
the title, but refuses to allow the pur- 
chaser to submit it to his counsel or 
to have it recorded, the purchaser is 
justified in refusing to complete the 
contract, although the vendor has a 
good title. Benson v. Shotwell, 25 P. 
249, 87 Cal. 49 [reh den 25 P. 681]. 


{c] Contract not making grantee’s 
satisfaction with title a condition.— 
Where a contract for the sale of land 
provided that the grantors, on pay- 
ment of the first installment of the 
price, would make title in fee to, and, 
by such conveyances as the grantees 
or their counsel should reasonably re- 
quire, convey and release, such land 
in possession to the grantees, free 
from encumbrances or demands, it 
was held to mean that a deed with 
proper covenants would be made con- 
veying the premises in question, and 
that the grantees’ satisfaction with 
the title was not a condition precedent 
to make such contract binding. Gish 
v. Moomaw, 17 S.E. 324, 89 Va. 376. 


71. Canaday v. Miller, 171 P. 651, 
102 Kan. 577; Averett v. Lipscombe, 
76 Va. 404. 


[a] Under sale of land by adminis- 
trator with the will annexed, in which 
it was reasonably doubtful whether 
or not power to sell lands. was con- 
ferred without an order of court, the 
purchaser may refuse to complete the 
purchase, because not satisfied that 
the administrator had authority to 
give title under the power given the 
executor in the will. Green v. Rus- 
sell, 61 N.W. 885, 103 Mich. 638. 


72. Kniseley v. Leathe, (Mo.) 178 
S.W. 453. 
[a] In construing vendor’s under- 
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In some 


agreement.‘® 


taking to make ‘good and satisfac- 
tory deed,’ the court said: “We do 
not think that under the term ‘satis- 
factory’ it would be necessary to com- 
ply with any unreasonable whims of 
the proposed purchaser with refer- 
ence to the title; but the fact that the 
title tendered him might seriously in- 
terfere with his selling the land or 
borrowing money thereon, might rea- 
sonably render such a deed unsatis- 
factory.” Clark v. Asbury, (Tex.) 134 
S.W. 286, 288. 

73. Cal.—Winter v. Stock, 29 Cal. 
408, 89 Am.D. 57; Williams v. Bell- 
ing, 245 P. 455, 76 Cal.App. 610. 


Miss.—Roberts vy. Kimmons, 3 So. 
736, 65 Miss. 332. 


Mont.—Ogg v. Herman, 227 P. 476, 
71 Mont. 10. 


N.J.—Beardslee v. Underhill, 37 N. 
J,Law 309. 


N.Y.—Moot v. Business Men’s Inv. 
ASSOG,.52 N. Ee 1) 157 N.Y. 201) 45 0. R. 
A. 666; Vought v. Williams, 24 N.E. 
N95. SUZ OMNaYa L258, bli Ar. Sab UOoas Ss 
L.R:A. 591; Miesell v. Globe Mut. L. 
Ins? -;Co., i506) NV. 152%, Brooklyn) vv. 
Brooklyn City R. Co., 47 N.Y. 475, 
7 Am.R. 469; Jay v. Wilson, 36 N.Y.S. 
186, 91 Hun 391 [aff 53 N.E. 1126 
158 N.Y. 693]; 
Y.Super. 479; 


Rigney v. Coles, 19 N. 

Fagen v. Davison, 9 N. 
Y.Super. 153; Flanagan v. Fox, 23 
INDYES: 344° 3% Misc. 3655) polliards Vv. 
Wallace, 2 Johns. 395. 


Pa.—Dillinger v. Ogden, 90 A. 446, 
244 Pa. 20, Ann.Cas.1915C 533. 


Wash.—Wright v. Suydam, 131 P. 
239, 72 Wash. 587; Dean vy. Williams, 
106 P. 130, 56 Wash. 614. 


See Clark v. Asbury, (Tex.Civ.App.) 
134 S.W. 286 (stating that a vendor’s 
obligation to furnish a “satisfactory 
deed” does not require him to comply 
with the purchaser’s whims respect- 
ing title, but the fact that title ten- 
dered might seriously interfere with 
selling the land or borrowing money 
thereon, might reasonably render 
such deed unsatisfactory). 


[a] Such stipulation does not au- 
thorize the purchaser to make any 
other than the usual objections to the 
title. Lord v. Stephens, 1 Y.&C.Exch. 
222, 160 Reprint 90. 


[b] Satisfactory abstract.—A pro- 
vision in the contract that the sale is 
to be consummated “provided the ab- 
stract is correct; if not satisfactory, 
the money is to be returned” does not 
mean that the purchaser can recede if 
he in good faith objects to the title, 
although good. Curtis vy. Hawley, 85 
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A provision that the purchaser shall 
pay “as soon as it can be ascertained that the title 
to said premises is good and unencumbered” im- 
poses upon the purchaser the duty to examine the 
title before accepting a conveyance, and is evidence 
of the intention of the parties that the delivery 
and acceptance of the deed should discharge the 


Acknowledgment of satisfaction. An acknowlede- 
ment of satisfaction by the purchaser has been held 
to refer to conflicting titles only, and that the vendor 
should be held responsible for a defect occasioned 
by a latent equity."? 


[§ 526] (b) To Satisfaction of Third Person.. It 
is perfectly competent for the parties to stipulate 
that the title of the vendor shall be such as will be 
pronounced good and merchantable by an attorney,‘* 


Ill.App. 429. 

74. Williams v. Belling, 245 P. 455, 
76 Cal.App. 610. 

75. U.S.—Giles v. Paxson, 
283. 

Conn.—Liberman v. Beckwith, 65 A. 


153,°79 Conny 317, 8 Ann-Cas. 274) and 
note. 


Iowa.—Stotts v. Miller, 
127, 128 Iowa 633. 

Kan.—Hollingsworth vy. Colthurst, 
96> Pi 8515 78" Kanine455, 30) vAinascike 
382, 18 L.R.A.N.S. 741. 

Va.—Watts v. Holland, 11 S.E. 1015, 
86 Va. 999; Averett v. Lipscombe, 76 
Va. 404. 

76. Carr v. Roach, 9 N.Y¥.Super. 20. 
art Pile v. Shannon, 3 Hard. (Ky.) 


40 F. 


105 N.W. 
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78. U.S.—Pacific Telephone & Tele- 
graph Co. v. Davenport Independent 
Telephone Co., 236 F. 877, 150 C.C.A. 
139 [quot Cyc]. 


Ala.—Quisenberry v. Grant, 104 So. 
284, 20 Ala.App. 576. 


Okl.—Farm Land Mortgage Co. vy. 
Wilde, 136 P. 1078, 41 Okl. 45. 


Tex.—Dixie Oil Co. v. McBurnett, 
(Commn.App.) 6 S.W.(2d) 83 [rev 
(Civ.App.) 2 S.W.(2d) 485, and quot 
Cyc]; Blomstrom v. Wells, (Civ. App.) 
239 S.W. 227. : 


Eng.—Williams v. Edwards, 2 Sim. 
78, 29 Rev.Rep. 61, 2 Eng.Ch. 79, 57 Re- 
print 719. 


[a] Particular contracts con- 
strued.—(1) Where the contract be- 
tween vendor and purchaser provided 
that purchaser’s attorney should ex- 
amine the abstract to determine if 
there were liens or encumbrances af- 
fecting marketability of lands, and, 
if there were, title was to be disap- 
proved, purchaser’s attorney was to 
find defects having a tendency to af- 
fect the sale of land and not merely 
title, since “marketability of land” 
has a wider significance than ‘‘mar- 
ketability of title.” Bashford v. West 
Miami Land Co., 145 A. 678, 295 Pa. 
560. (2) Where a contract for 
the purchase and sale of real es- 
tate did not call for perfect title, 
but merely marketable title, to be 
passed by a designated attorney, the 
contract was fully complied with 
when an agent of the vendor fur- 
nished an abstract pronounced good 
by the attorney, although the attor- 
ney pointed out irregularities which, 
however, did not affect the market- 
ability. Lone Rock Bank vy. Pipkin, 
276 S.W. 588, 169 Ark. 491. 
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title or trust company,?® or other third person,®° 
and the purchaser will not be required to take a title 
not so pronouneed good,*? and, if the contract so pro- 


79. Pacific Telephone & Telegraph 
Co. v. Davenport Independent Tele- 
phone Co., 2386 F. 877, 150 C.C.A. 139 
[quot Cyc]; Flanagan v. Fox, 26 N.Y. 
8.748, 6 Mise: 132° aff. 39 (NE. 897, 
144 N.Y..706]; Dixie Oil Co. v. Bur- 
nett, (Tex.Commn.App.) 6 S.W.(2d) 
83 [rev (Civ.App.) 2 S.W.(2d) 485, 
and quot Cyc]. 

{a] Insurable title—Where arti- 
cles of sale provide that the title shall 
be “such as will be insurable at regu- 
lar rates by title insurance com- 
panies,” such provision will not jus- 
tify the purchaser from refusing to 
take a deed for the Jand because a 
single title insurance company re- 
fused to insure the land. Perkinpine 
v. Hogan, 47 Pa.Super. 22. 


80. Pacific Telephone & Telegraph 
Co. v. Davenport Independent Tele- 
phone.Co;, 286, F.-8707, 150 €:C.A. 139 
Cauot Cyc]; Dixie Oil Co. v. McBur- 
nett, (Tex.Commn.App.) 6 S.W.(2d) 83 
[rev (Civ.App.) 2 S.W.(2d) 485, and 
quot Cyc]. 

81. U.S.—Pacific Telephone & Tele- 
graph Co. v. Davenport Independent 
Telephone Co., 236 F. 877, 150 C.C.A. 
139 [quot Cyc]. 

Ark.—Leroy v. Harwood, 178 S.W. 
427, 119 Ark. 418. 


Cal.—Parkside Realty Co. v. Mac- 
Donald, 137 P. 21, 166 Cal. 426; Allen 
v. Pockwitz, 36 P. 1039, 103 Cal. 85, 
42 Am.S.R. 99; Church v. Shanklin, 
30 P. 789, 95 Cal. 626, 17 L.R.A. 207 
and note. 


Colo.—Wolcott v. Johns, 44 P. 675, 
7 Colo.App. 360. 


Ga.—Ellis v. Lockett, 28 S.E. 452, 
100 Ga. 719. 


La.—Izquierdo v. Kenner, 
366, 11 La.App. 594. 


N.Y.—New York Investors v. Man- 
hattan Beach Bathing Parks Corpora- 
tion, 176 N.E. 6, 256 N.Y. 162 [rearg 
den 177 N.E. 174, 256 N.Y. 640]; Bein- 
hauer v. Morris, 126 N.Y.S. 511, 142 
App.Div. 398; Allen v. McKeon, 111 N. 
Y.S. 328, 127 App.Div. 277; Flanagan 
v. Fox, 26 N.Y.S. 48, 6 Misc. 132 Laff 
39 N.E- 857, 144 N.Y. 706]. See Hast- 
man‘v. Horne, 125 N.Y.S. 553, 141 App. 
Div. 12 [aff 98 N.E. 758, 205 N.Y. 486] 
(recognizing rule). 


Ohio.—Sargent v. Sibley, 6 Ohio 
Dec. (Reprint) 1219, 13 Am.L.Rec. 33. 


Tex.—Dixie Oil Co. v. McBurnett, 
(Commn.App.) 6 S.W.(2d) 83 [rev 
(Civ.App.) 2 S.W.(2d) 485, and quot 
Cyc]; Friedrich vy. Seligmann, (Civ. 
App.) 22 S.W.(2d) 749; Blomstrom v. 
Wells, (Civ.App.) 239 S.W. 227; Giles 
v. Union Land Co., (Civ.App.) 196 S. 
W. 312. 

Va.—Watts v. Holland, 11 S.B. 1015, 


123 So. 


86 Va. 999; Averett v. Lipscombe, 76 
Va. 404. 

Eng.—Curtis Moffat v. Wheeler, 
[1929] 2 Ch. 224. 


Ont.—Boulton v. Bathune, 21 Grant 
Ch. 110, 478. 


See Parkhurst v. Dickinson, 83 P. 
895, 41 Wash. 420 (where it is stated 
that, on the disapproval by his at- 
torney, the purchaser could have re- 
scinded the sale). 


[a] Draft on bank for purchase 
money. — Where a draft was condi- 
tioned on approval of the payee’s 
property title, and the payee did not 
show title was approved, a directed 
verdict for the acceptor in a suit to 
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on deposit.®? 


recover the amount of the draft is 
proper. Beck v. Cleeton, (Tex.Civ. 
App.) 34 S.W.(2d) 914. 

[b] Intent of such contract is to 
make the arbiter the final judge 
whether the title is good or bad. 
Haar v. Daly, 250 N.Y.S. 59, 232 App. 
Div. 423 [aff 180 N.E. 360, 258 N.Y. 
623]. 

[c] Money in escrow. — Under a 
contract providing for approvai of 
title by the purchaser’s attorney and 
for arbitration, the attorney’s disap- 
proval in good faith prevented the 
vendor’s securing hand money in es- 
crow. Bashford v. West Miami Land 
Co., 145 A. 678, 295 Pa. 560. 


82. Pacific Telephone & Telegraph 
Co. v. Davenport Independent Tele- 
phone Co., 236 F. 877, 150 C.C.A. 139 
[quot Cyc]; Allen v. Pockwitz, 36 P. 
10395) 1030 Cals 35,042, Am.S.R. 090); 
Wie tes v. Holland, 11 S.E. 1015, 86 Va. 
Sh 

83. Cal.—Church v. Shanklin, 30 P. 
7189), 95;Cal.. 626,27) 1.R.AG 20%. 


Mo.—Ives v. Crawford County 
Farmers’ Bank, 124 S.W. 23, 140 Mo. 
App. 293; Thompson v. Dickerson, 68 
Mo.App. 535. 


Neb.—F lower v. Coe, 196 N.W. 139, 
111 Neb. 296. 


Ohio.—McMahon vy. Spitzer, 163 N. 
BK. 37, 29 Ohio App. 44; Sargent v. 
Sibley, 6 Ohio Dec. (Reprint) 1219, 13 
Am.L.Rec. 33. 


Okl.—Curtis v. Roberts, 230 P. 916, 
104 Okl. 172. 


Tex.—Dixie Oil Co. v. McBurnett, 
(Commn.App.) 6 S.W.(2d) 83 [rev 
(Civ.App.) 2 S.W.(2d) 485]; Davis v. 
Tate, (Civ.App.) 242 S.W. 761; At- 
wood v. Fagan, 134 S.W. 765, 63 Tex. 
Civ.App. 659. 

See Boyd v. Hallowell, 62 N.W. 125, 
60 Minn. 225 (recognizing rule). 


But see Kincaid v. Dobrinsky, 225 
Ill.App. 85 (holding that a provision 
that the vendor should furnish a title 
approved by a named attorney did not 
constitute such attorney a final um- 
pire, and that the provision was mere- 
ly an agreement to furnish a title 
which a reasonably good lawyer 
would approve). 


“To hold that the opinion of the 
court, as to the validity of the title, 
can be substituted for that of the 
arbitrators, would defeat the inten- 
tion of the parties, and, in .effect, 
make a new contract for them.” 
Church v. Shanklin, 30 P. 789, 95 
Cal. 626, 17 RAS 207. 


84. U.S.—Pacific Telephone & Tel- 
egraph Co. v. Davenport Independent 
Telephone Co., 236 F. 877, 150 C.C.A. 
139 [quot Cyc]. 


Ala.-—McDennis v. Finch, 72 So. 352, 
197 Ala. 76. 


Ark.—Whitener-London Realty Co. 
v. Ritter, 126 S.W. 856, 94 Ark. 263. 


Cal.—Church v. Shanklin, 30 P. 789, 
95 Cal. 626,17 L.R.A. 207. 


Mo.—Ives v. Crawford County 
Farmers’ Bank, 124 S.W. 23, 140 Mo. 
App. 293. 


Neb.—F lower v. Coe, 196 N.W. 139, 
111 Neb. 296. 

N.Y.—Flanagan v. Fox, 26 N.Y.S, 
48, 6 Misc. 132 [aff 39 N.E. 857, 144 N. 
Wie LOGI 

Ohio.—McMahon vy. Spitzer, 163 N. 
E. 37, 29 Ohio App. 44; Sargent v. Sib- 
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vides, will be entitled to a return of money paid 
The opinion of such third person is 
final,*? so long as there is good faith,8* and the ob- 


ley, 6 Ohio Dec. (Reprint) 1219, 13 


Am.L.Rec. 33 


S.D.—Larson v. Thomas, 215 N.W. 
927, 51 S.D. 564, 57 ALL.R. 1246. 


Tex.—Dixie Oil Co. v. McBurnett, 
(Commn.App.) 6 S.W.(2d) 83 [rev 
(Civ.App.) 2 S.W.(2d) 485, and quot 
Cyc]; Friedrich v. Seligmann, (Civ. 
App.) 22 S.W.(2d) 749; Giles v. Un- 
ion Land Co., (Civ.App.) 196 S.W. 312; 
Atwood v. Fagan, 134 S.W. 765, 63 Tex. 
Civ.App. 659. 


Utah.—Thompson v. 
S295 1) Utah 2945 


Va.—Watts v. Holland, 11 S.E. 1015, 
86 Va. 999. 


Ont.—Boulton vy. Bethune, 21 Grant 
Ch. 110, 478. 


See Bashford v. West Miami Land 
Co., 145 A. 678, 295 Pa. 560 (holding 
that, where no liens exist against the 
land, the referee, by capriciously re- 
porting that they did, could not defeat 
the sale). 


{a] Thus, the purchaser must not 
prevent in any way an approval by 
the third person. Flanagan v. Fox, 
26 N.Y.S. 48, 6 Misc. 132 [aff 39 N.E. 
857, 144 N.Y. 706]. 


[b] Disapproval held reasonable.— 
(1) Where the attorney refuses to ap- 
prove because the record title is bad, 
the purchaser will not be required to 
perform on title being shown by lim- 
itation. Quisenberry v. Grant, 104 So. 
284, 20 Ala.App. 576; Greer v. Inter- 
national Stock Yards, 96 S.W. 79, 43 
Tex.Civ.App. 370. (2) Where the ven- 
dor’s title is by adverse possession 
and the land has not been actually oc- 
cupied, and both character and con- 
tinuity of possession are in dispute, 
rejection of such title by the purchas- 
er’s attorney cannot be deemed ca- 
pricious or in bad faith. McDennis 
v. Finch, 72 So. 352, 197 Ala. 76. 


{c] Refusal of corporation counsei 
to approve title tendered to city.— 
The council of a city adopted a reso- 
lution directing the mayor and clerk 
to purchase land for city purposes, 
the title to be approved by the city 
council. The vendor executed a con- 
tract in conformity to the resolution, 
and the court in mandamus proceed- 
ings directed the mayor and clerk to 
execute the contract on behalf of the 
city. The corporation counsel refus- 
ed to approve the abstract of title 
tendered, although the _ transaction 
was fair and free from fraud. It was 
held that the vendor, on tendering a 
good title, was entitled to a decree 
for specific performance notwith- 
standing the corporation counsel’s re- 
fusal to approve the title. Lighton v. 
Syracuse, 98 N.Y.S. 792, 112 App.Div. 
589 [Laff 96 N.Y.S. 692, 48 Misc. 134, 
rev on other grounds 81 N.E. 464, 188 
N.Y. 499]. 


[ad] Purchaser will not be bound 
by an approval by the designated 
third person which is obtained by the 
fraud or fault of the vendor. Wolcott 
v. Johns, 44 P. 675, 7 Colo.App. 360. 


fe] In action to recover payment 
made on-a land contract stipulating 
that, if the seller was unable to give 
title satisfactory to certain attorneys 
payment should be returned, an 
plaintiff alleged that the title was un- 
satisfactory to such attorneys, an af- 
fidavit of defense is sufficient which 
avers that attorneys’ refusal to pass 
the title was “unreasonable and with- 
out foundation.” Mitchell v. Minnig, 
68 Pa.Super. 306. - 


Avery, 39 P. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 526] 


jection is not capricious or arbitrary,’> although 
the court may deem the title to be good under the 
law;°° but according to some authority, the refusal 
to aceept the title must be on reasonable grounds.§* 
However, the sufficiency of title has been held a 
pertinent issue in determining the good faith of the 
arbiter in rejecting title,§8 but his action in rejecting 
title is presumed to be in good faith,*® and the bur- 
den of proving bad faith is on the party asserting 
it.°° If the arbiter does approve the title, the pur- 
chaser is hound by his contract.°1 Such a provision 
has been held to be for the benefit of the purchasers 
and not the vendor.®? Such third person cannot, 
in the absence of a substantial defect, declare the 
contract at an end, after there has been such a 
performance that canceling the contract will work 
an injury.®* An objection by the arbiter to the 
title due to a mistake of fact does not justify the 
purchaser in refusing to accept the title.®* 


Particular contracts construed. Under the pro- 
vision of a contract for sale of land that the title 
is to be such as a certain title insurance company 
will approve and insure, the purchaser is entitled 
to a title so approved and insured, so that, if the 
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company refuses to approve and insure it, he may 
recover the payment made, although another com- 
pany will approve and insure the title.°® A provi- 
sion in a contract providing that the vendor should 
give such title as a certain trust company would 
approve and insure placed no condition on the ven- 
dor to secure such approval.°® Where the contract 
is still exeeutory, it has been held that the court 
could not disregard the arbiter’s refusal to certify 
title on the ground that the arbiter was in igno- 
rance of a modification of the original contract.°* 
A provision in the contract giving the purchaser’s 
attorney an opportunity to examine the title does 
not give the purchaser the right to rescind the sale 
on an erroneous opinion by the attorney that the 
title was invalid.°’ <A provision that the vendor 
is to give a “good warranty deed” has been held 
not to be a promise to give such a title as the pur- 
chaser’s attorney would approve.®® Under a pro- 
vision in the contract that the vendor would furnish 
such a title as a certain title company would insure, 
the fact that the purchaser knew of certain ease- 
ments on the land is immaterial, if the fact be that 
the title company will not insure against the ease- 


85. U.S.—Pacific Telephone & Tele- 
graph Co. v. Davenport Independent 
aelephoue Cor, 0286) BR. 877, 1501 CC. Ae 
139. 

eames lle y. Lyon Co., 146 So. 
398. 

Ark.—Whitener-London Reaity Co. 
vy. Ritter, 126 S.W. 856, 94 Ark. 263. 


Cal.—Karahadian vy. Lockett, 165 P. 
552, 38 Cal.App. 411. But see Tag- 
gart v. Graham, 179 P. 688, 39 Cal. 
App. 621 (holding where a vendor con- 
tracted unqualifiedly to furnish pur- 
ehaser an unlimited certificate of ti- 
tle by a named title company, that 
failure to do so, although due to the 
refusal of company to make certifi- 
cate, will be regarded as a breach, 
and purchaser not forced to accept, in 
lieu of such certificate, a certificate 
under the Torrens Law). 


Ga.—Kenney v. Walden, 
61, 62, 28 Ga.App. 810. 


Neb.—F lower v. Coe, 196 N.W. 139, 
111 Neb. 296. 


Tex.— Griffith v. 
App.) 138 S.W. 1072. 


“Where a contract for the future 
sale of property provides that the ti- 
tle to the premises is to be merchanta- 
ble and is to be approved as such 
by the attorney for the purchaser, the 
question on a suit for the recovery 
of a deposit made by the purchaser 
on such a conditional agreement for 
purchase and sale is not whether the 
title is good or bad, but whether it 
has been thus rejected capriciously 
and in bad faith.” Kenney v. Walden, 
supra. 

86. U.S.—Pacific Telephone & Tel- 
egraph Co. v. Davenport Independent 
Telephone Co., 236 F. 877, 150 C.C.A. 
139 [quot Cyc]. 

Ark.—Leroy v. Harwood, 178 S.W. 
427, 119 Ark. 418; Whitener-London 
Realty Co. v. Ritter, 126 S.W. 856, 94 
Ark. 263. 

Cal.—Parkside Realty Co. v. Mac- 
Donald, 137 P. 21, 166 Cal. 426; Church 
v. Shanklin, 30 P. 789, 95 Cal. 626, 17 
L.R.A. 207. 

La.—Izquierdo v. Kenner, 123 So. 
366, 11 La.App. 594. 

Mo.—Ives. v. Crawford County 
Farmers’ Bank, 124 S.W. 23, 140 Mo. 
App. 293. y 
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Okl.—Curtis v. Roberts, 230 P. 916, 
104, Okl. 172. 

Tex.—Dixie Oil Co. v. McBurnett, 
(Commn.App.) 6 S.W.(2d) 83 [rev 
(Civ.App.) 2 S.W.(2d) 485, and quot 
Cyc]. But see Mathews v. Caldwell, 
(Commn.App.) 258 S.W. 810 [rev (Civ. 
App.) 241 S.W. 798] (holding that a 
contract, stipulating as a condition of 
vendee’s performance ,that title should 
be finally approved by purchaser’s at- 
torney, did not permit disapproval if 
title tendered was good, merchantable, 
and sufficient against objections, con- 
tract calling for that sort of title as 
against objections to be made). 

87. Singleton v. Cuttino, 89 S.E. 
385, 105 S.C. 44. 

[a] Reason for rule.—“Where one 
party agrees to do an act, to the sat- 
isfaction of another, in an ordinary 
business transaction, not dependent 
upon the taste, or upon a fact of a 
personal nature, and the party to 
whom the promise is made refuses to 
accept the work, an the ground that 
it is not satisfactory, such refusal 
cannot be sustained, unless it was 
based upon reasonable grounds. .. . 
As the plaintiff tendered a good mar- 
ketable title, it should have been ac- 
cepted.” Singleton v. Cuttino, 89 S.E. 
385, 387, 105 S.C. 44. 

88. McDennis v. Finch, 72 So. 352, 
197 Ala. 76. 

89. Quisenberry v. Grant, 104 So. 
284, 20 Ala.App. 576. 

90. Quisenberry v. Grant, 104 So. 
284, 20 Ala.App. 576. 


91. Eubanks vy. Gonder, 6 P.(2d) 3, 
90 Colo. 44; Pope v. Thrall, 68 N.Y.S. 
137, 33 Mise. 44; Thompson v. Avery, 


"39 P. 829, 11 Utah 214. 


fa] Rule applied.—Where _ plain- 
tiffs contracted to convey to defend- 
ants certain real estate by metes and 
bounds, subject to the state of facts 
shown by a certain survey, and agreed 
that the title should be deemed mar- 
ketable, and the party of the second 
part would accept the same, provided 
a certain title insurance company 
would insure the title to him in a cer- 
tain sum, he agreeing to abide by 
such company’s decision as to mar- 
ketability of title. The contract des- 
ignated a certain monument to which 
the land extended, but the distance 
thereto named in the contract was 


longer than that shown by the survey, 
but both descriptions included the 
same’ quantity of land. The title 
company refused to insure the prop- 
erty as described in the contract, but 
offered to insure according to the sur- 
vey. It was held that, as the title 
company was willing to insure the ti- 
tle, defendant was obliged to take the 
property. Pope v. Thrall, 68 N.Y.S. 
137, 33 Mise. 44. 


92. Jandorf v. Smith, 217 N.Y.S. 
145, 217 App.Div. 150. 


98. Boyd v. Hallowell, 62 N.W. 125, 
60 Minn. 225. 


94. Hoffman v. Colgan, 74 S.W. 724, 
25 Ky.L. 98. 


{a] TIllustration.—Where the title 
examiner refused to approve the title 
on the ground that the vendor’s gran- 
tor was supposed to be mentally in- 
competent at the time the deed was 
made to the vendor, but otherwise 
pronounced the title good, and in fact 
such grantor was of sound mind at 
the time of executing the deed, it was 
held that the purchaser was not jus- 
tified in refusing to accept the title, 
as the title examiner’s objection was 
based on a mistake of fact. Hoffman 
v. Colgan, 74 S.W. 724, 25 Ky.L. 98. 


95. Allen v. McKeon, 111 N.Y.S. 
328, 127 App.Div. 277. 


96°. Haar) v2, Daly, 7250) N.Y S29) 09, 
232 App.Div. 423 [aff 180 N.E. 360, 258 
N.Y. 623]; Eastman v. Horne, 125 N. 
Y.S. 553, 141 App.Div. 12 [aff 98 N.E. 
758, 205 N.Y. 486]; Downs v. Lehman, 
107 N.Y-S. 329, 123 App.Div. 11. 


97. De Blois v. Boylston & Tre- 
mont Company, (Mass.) 183 N.E. 823. 


{a] Illustration.—The court could 
not disregard the lack of a title com- 
pany’s certificate, required by escrow 
agreements, that the vendors’ deeds 
would convey good title to lands on 
equitable ground that ignorance of 
modification of agreements on the 
part of the officer filing a contrary 
certificate constituted a palpable mis- 
take preventing him from exercising 
judgment, the contracts being execu- 
tory. De Blois v. Boylston & Tre- 
pee Corporation, (Mass.) 183 N.E. 
23. 


98. Holt v. Manuel, 
W.(2d) 66. 

$9. Bodine v. Taylor, 218 S.W. 374, 
142 Ark. 268. 


(Ark!) 51S. 
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ments.? 


Agreements to arbitrate. Where the parties to a 
contract of sale agree to submit the title in dispute 
to a named individual, they are bound by their con- 
tract and cannot seek redress elsewhere until the 
arbitrator chosen has been discharged either by the 
rendition of the award or otherwise,? and the rule is 
extended by statute in at least one jurisdiction, where 
the arbitrator is not named.* Where the vendor has 
not appointed an arbitrator, arbitration has been held 
not to be a condition precedent to enable the pur- 
chaser to secure hand money from an escrow holder.* 


[§ 527] (8) Agreement for Reconveyance.* In 
the case of an agreement between a vendor and pur- 
chaser for a reconveyance by the latter to the for- 
mer, in whole or in part, it is generally sufficient if 
the purchaser reconveys the same title received by 
him from the vendor.? 


[§ 528] c. By Whom Title Must Be Made. As a 
general rule, where nothing to the contrary appears 
from the contract, the good title to which the pur- 
chaser is entitled must be made out by the vendor 
himself,® or by his legal representatives,’ particu- 
larly where the contract requires him to furnish a 
certificate of title in his own name,*® or requires a 
deed with covenants of warranty from the vendor;° 
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[§§ 526-529 


and, accordingly, the purchaser is not bound to ac- 
cept a good title from a third person.1° But, if he 
does accept a conveyance from a third person as a 
performance, he cannot afterward complain.‘ In 
some jurisdictions, however, if the title satisfies the 
requirements of the contract in other respects, it 
is not objectionable that it comes not directly from 
the vendor, but from a third person;'? but, even 
in such eases, if the purchaser is entitled to a cov- 
enant of warranty, he may require the covenant of 
the vendor, and is not bound to accept in lieu there- 
of the covenant of another.*? 


Capacity of vendor. A condition of the contract 
that the vendor will make title in a particular capaci- 
ty does not make the contract a warranty as to the 
manner in which title shall be made, but is merely 
a warranty that a good title shall be made,?* and, 
if a good title is made, the purchaser can be com- 
pelled to accept, even though the vendor does not 
make title in the capacity in which the contract 
stated that he would make it.1® 


[§ 529] d. Partial Failure of Title.* A purchas- 
er is not obliged to accept land to a part of which 
the title is good and a part of which the title is 
defective,1® although he has a warranty against 
such defect,'7 or has been offered compensation 


Jatter’s wife. 


1. Baker v. Kaplan, 127 A. 623, 282) v. 


Pa 39 

2. Bashford v. West Miami Land 
Co., 145 A. 678, 295 Pa. 560. 

3. See statutory provisions. 


4 Bashford v. West Miami Land 
Co., 145 A. 678, 295 Pa. 560. 


5. Curtis v. Sexton, 100 S.W. 17, 


201 Mo. 217; Lounsbery v. Locander, 
25 N.J.Eq. 554. 
[a] Legal effect of agreement 


made by a grantee with the grantor 
that the grantor should have the re- 
fusal of a specified part of the prem- 
ises conveyed, at the same rate per 
acre that he received for the whole, 
is that of a contract to reconvey the 
- same title to the premises as the 
grantee acquired under his deed, free 
from any charges to which the same 
may have been subjected by such 
grantee whilst he was owner. Louns- 
bery v. Locander, 25 N.J.Eqd. 554. 


6 U.S.—Washington y. Ogden, 66 
U.S: 450, 17 L.Ed. 203. 

Ala.—Hussey v. Roquemore, 27 Ala. 
281. 

Cal.—Royal v. Dennison, 
[rev 42 P. 39, 109 Cal. 558). 

Ind.—Gaar v. Lockridge, 9 Ind. 92; 
Smith v. Addleman, 7 Blackf. 119. 

Me.—Dalton v. Callahan, 119 A. 380, 
122 Me. 178. 


Minn.—Elder v. Elwell, 220 N.W. 
415, 175 Minn. 144; Buswell v. O. W. 
Kerr Co., 128 N.W. 459, 112 Minn. 388, 
21 Ann.Cas. 837; Steiner v. Zwickey, 
43 N.W. 376, 41 Minn. 448; Géorge v. 
Conhaim, 37 N.W. 791, 38 Minn. 338. 

Eng.—In re Bryant, 44 Ch.D. 218. 

7. Taylor v. Porter, 1 Dana (Ky.) 
421, 25 Am.D. 155; Dalton v. Callahan, 
119 A.-380, 122 Me. 178; Hill v. Res- 
segieu, 17 Barb. (N.Y.) 162; Wollen- 
berg v. Rose, 78 P. 751, 45 Or. 615. 

8. Elder v. Elwell, 220 N.W. 415, 
175 Minn. 144. 

9, Ala.—Birmingham Matinee Club 


38 P. 39 


*By HpNRY H. SKYLES (§§ 527-528). 


McCarty, 44 So. 642, 152 Ala. 571. 
Kan.—Geo. H. Paul Co. v. Shaw, 119 
P. 546, 86 Kan. 136, 37 L.R.A.N.S. 1123, 
Ann.Cas.1913B 956. 

Me.—Pancoast v. Dinsmore, 
43, 105 Me. 471, 184 Am.-S.R. 582. 

Mass.—Lawrence v. Parker, 1 Mass. 
ST 2 Am Das 1:0: 

Minn.—Buswell v. O. W. Kerr Co., 
128 N.W. 459, 112 Minn. 388, 21, Ann. 
Cas. 837; Steiner v. Zwickey, 43 N.W. 
376, 41 Minn. 448. 

10. Ala.—Hussey v. Roquemore, 27 
Ala. 281. 

Me.—Dalton v. Callahan, 119 A. 380, 
122 Me. 178; Pancoast v. Dinsmore, 75 
A. 43, 105 Me. 471, 134 Am.S.R. 582. 


Minn.—McChesney v. Oppek, 194 N. 
W. 882, 156 Minn. 260. 

N.J.—Naugle v. McVoy, 115 A. 393, 
96 N.J.Law 515. 


Or.—Wollenberg v. Rose, 78 P. 751, 
45 Or. 1616. 


And see cases supra note 6. 


[a] Thus, where a purchaser con- 
tracts to take a deed with covenants 
of warranty from another who is the 
ostensible owner, but who is really 
the agent of an undisclosed princi- 
pal, he is not obliged to accept a deed 
from the principal, when discovered, 
although he may do so. Birmingham 
Matinee Club v. McCarty, 44 So. 642, 
152 Ala. 571; Pancoast v. Dinsmore, 
75 A. 48, 105 Me. 471, 184 Am.S.R. 582. 

11. Backman v. Park, 108 P. 686, 
157 Cal. 607, 1837 Am.S.R. 153; 
ss v. Hulett, 53 N.W. 364, 51 Minn. 

12. 


TS A. 


Snow v. Merriam, 133 Ill.App. 
641; Kimball v. Goodburn, 32 Mich. 
10; Greffet v. Williams, 21 S.W. 459, 
114 Mo. 106; Bigler v. Morgan, 77 N. 
Nemodios 

[a] Husband or wife.—Where the 
vendee is tendered a good title, it can 
make no difference to him whether 
the grantor in the deed investing him 
with such title is the vendor or the 


Hamil- | 


Greffet v. Williams, 21 
S.W. 459, 114 Mo. 106. 


[b] Acceptance of deed from ven- 
dor’s vendor.—Although, by the rule 
well settled both in this country and 
in England, while a contract for the 
sale of real estate is still executory, 
by operation of law and without any 
agreement of the parties, the purchas- 
er has a right to demand a title clear 
of defects and encumbrances; yet if, 
instead of taking a deed direct from 
his vendor, he accepts one from a par- 
ty who has contracted to convey to 
his vendor, he thereby waives his 
right to recourse against the latter 
for money which he is compelled to 
pay in removing encumbrances from 


Boe land. Herryford v. Turner, 67 Mo. 
13. Bigler v. Morgan, 77 N.Y. 312. 
14. In re Spencer and Hauser’s 


Contract, [1928] Ch. 598. 


15. In re Spencer and Hauser’s 
Contract, supra. 


16. Greenberg v. Ray, 108 So. 385, 
214 Ala. 481; Quisenberry v. Grant, 
104 So. 284, 20 Ala.App. 576; Succes- 
sion of Fay, 109 So. 824, 161 La. 1022; 
Howard v. Kimball, 65 N.C. 175, 6 Am. 
ae 739; Wellwood v. Haw, 2 Sask.L. 

[a] Reason for rule.—‘“‘A purchas- 
er is entitled to all that he bargains 
for.’”” Howard v. Kimball, 65 N.C. 175, 
L776 Amur. (39. 


{b] There is no failure of title, 
but merely a breach of warranty, 
where land is sold, described as 
bounded on the north by a certain line 
of a certain street, and on the ‘south 
by a certain line of a certain other 
street, with easterly and westerly 
sides “fifty feet, more or less, but not 
less than forty-nine feet,’ and such 
sides are less than forty nine feet. 
Fox v. Robinson, 123 P. 813, 18 Cal. 
App. 585. 


17. Howard v. Kimball, 
175, 6 Am.R. 739. 
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For later cases, developments and changes in the law see Annotations, same title'and section number, 


_ §§ 529-530] 


therefor,'® and may elect either to receive back his 
deposit and release the vendor,!® or take inferior 
title.2° This rule applies although the vendor did 
not have title to the entire tract at the time of the 
sale,?1 which fact the purchaser knew.?? Under 
such circumstances the consideration given for pur- 
chase-money notes wholly fails,?* although such por- 
.tion to which the title is defective is not worth the 
amount of the note.?* Although it has been stated 
that the purchaser is not obliged to take title unless 
the part to which the title cannot be made does 
not materially affect the value and the objection is 
made as a pretext to get rid of the bargain,”® it has 
been held that the maxim, De minimis non curat 
lex, has a very limited application,?® being applica- 
ble only to imperfections in title so slight that the 
court can say of them that the parties did not have 
such defects in contemplation,?7 and if they had 
they would have disregarded them.?* Under this 
rule a perpetual easement to construct and maintain 
a line of telegraph and telephone poles has been held 
sufficient failure of title.2® By his inability to con- 
vey a clear title, the vendor loses his right to demand 
performance of the concurrent act of payment,*° 
and the question of the sufficiency of the purchaser’s 


29. 

30. 
500, 51 S.D. 91. 

18. Howard v. Kimball, 65 N.C. 175, Sil. 
6 Am.R. 739 

19. Brace v. Chileote, 176 T11. ee 
871; Sorge v. Dickie, 165 N.W. 781 


Duty of purchaser to accept securi- 
ty against defects in title see infra 
§ 661. 


767). 
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Fossume v. Requa, supra. 
Benton v. Davison, 


Atlantic Mortgage 
Co. v. Hamilton, 40 F.(2d) 
den 51 S.Ct. 75, 282 U.S. 869, 
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tender of the amount due becomes immaterial.*1 


Discovery after possession. Where the defective 
title to part of the land is discovered after the pur- 
chaser has taken possession, the vendor is not enti- 
tled to foreclose a mortgage given for the purchase 
money,** but he is entitled to a reasonable rental 
of the property for the time he has been out of pos- 
session,** and the purchaser is entitled to recover 
for improvements made before the discovery of the 
defective title,*4 to a judgment canceling the sale 
and conveyance,?> and a money judgment for the 
purchase money already paid,*® with interest,?? and 
the amount paid for taxes on the property.*® 


[§ 530] e. Purchaser’s Knowledge of Defects?°— 
(1) Effect of Knowiedge. It is a general rule that 
li a purchaser of land knows at the time he enters 
into the contract that there are defects in the ven- 
dor’s title or encumbrances on the property, no im- 
pled warranty of title or freedom from eneumbrance 
arises, and in the absence of express stipulation or 
agreement, he cannot rescind?® or refuse to perform 
ou his part because of such defects or encumbranc- 
es,*! particularly where he has agreed not to object 


Pool v. Hodnett & Hays, 18 Ala. 752. 


212 N.W. of ae pees os v. Nougues, 11 Cal. 


& Finance Decker, 32 P. 
583 [cert 


75 L.Ed. 


Colo.—Godding v. 
832, 3 Colo.App. 198. 


Fla.—Ellas Inv. Co. v. Nobles, 135 


199 Mich. 251. 


20. Bragg v. Chilcote, 176 Ill.App. 
3871; Sorge v. Dickie, 165 N.W. 781, 
199 Mich. 251; Hughes v. Adams, 119 
S.W. 134, 55 Tex.Civ.App. 197. 


21. Foute v. Elder, 35 S.BH. 118, 109 
Ga. 713; Weiss v. Binnian, 52 N.E. 
969, 178 Ill. 241 [aff 78 Ill.App. 292]. 


fa] Thus a bond for titles to a 
tract of land, described as being with- 
in certain boundaries, and measuring 
a certain number of feet in width 
and in depth, binds the obligor to 
make title to the entire tract so de- 
scribed; and, if he has no title to a 
portion of it, this is a breach of the 
bond, although he did not have title 
to such portion at the time the bond 
was executed. Foute v. Elder, 35 S.E. 
118, 109 Ga. 713. 


Cross references: 


Rescission of contract because of de- 
fects of title see supra §§ 434-436. 


Time of remedying defects see infra 
§§ 652-660. 

Validity of contract when vendor has 
no title at inception see supra § 40. 


22. Foute v. Elder, 35 S.E. 118, 109 
Ga. 713. 


[a] Reason for rule.—‘‘The ven- 
dee has a right to rely upon the war- 
ranty or the contract obligation of 
the vendor, and to demand compliance 
with the contract as expressed in the 
deed or bond for titles.’ Foute v. 
Elder, 35 S.E. 118, 109 Ga., 718. 


Effect of knowledge of defect of ti- 
tle see infra §§ 530, 531. 


23. Weiss v. Binnian, 52 N.E. 969, 
178 Ill. 241 [aff 78 Ill.App. 292]. 


24. Weiss v. Binnian, supra. 

25. Howard vy. Kimball, 65 N.C. 
175,.6-Am.R. 739. 

26. Fossume v. Requa, 113 N.E. 


330, 218 N.Y. 339. 
27. Fossume yv. Requa, supra. 
28. Fossume v. Requa, supra. 


32. Moran v. Pryor, 246 P. 448, 117 
OKl. 260 

33. nterant v. Pryor, supra. 

[a] Where contract provided for 
payment of rent in case of a failure 
of title, the purchaser cannot escape 
the payment of rent on the ground of 
vendor’s failure of title. Millbrook 
Co. v. Gambrer,, 163 N.Y.S. 1025, 176 
App.Div. 870. 

34. Moran v. Pryor, 246 P. 448, 117 
Okl. 260. 

35. Moran y. Pryor, supra. 

386. Moran v. Pryor, supra; Neff 
v. Rubin, 154 N.W. 976, 161 Wis. 511. 


37. Moran v. Pryor, 246 P. 448, 117 
OkKl. 260. 
38. Moran v. Pryor, supra. 


39. Cross references: 
Admissibility of parol evidence to 

show knowledge of defective title 

see infra § 1494. 

Effect of knowledge of defects of ti- 
tle in covenants see Covenants §§ 
41, 42. 

Election of remedies upen obtaining 
such knowledge see infra §§ 1548- 
PS 53% 

Knowledge as defense against pay- 
ment of purchase-money see infra 
§ 1427. 

Knowledge preventing one from being 
a bona fide purchaser see infra § 
1038. 

Purchaser’s knowledge of defects of 
title of vendor as affecting specific 
performance see Specific Perform- 
ance § 321. 

40. See supra § 442. 

41. U.S.— Greenleaf v. Cook, 2 
Wheat. 13, 4 L.Ed. 172. See Crocker 
v. Ingersol Engineering & Construct- 
Ince CO, 249 Ha ol, 160 C.C. AL 91 (stat- 
ing that knowledge of the vendee of 
the defect in title would justify a con- 
clusion of waiver). 

Ala.—Holmes v. Richards, 67 Ala. 
577; Strong v. Waddell, 56 ‘Ala. 471; 


So. 909, 102 Fla. 475. 

Ga.—Bryan v. Osborne, 61 Ga. 51. 

. Ind.—Findley v. Cooley, 1 Blackf. 
262. 

Iowa.—Younie v. Walrod, 73 N.W. 
1021, 104 Iowa 475. See Webb v. Han- 
cher, 102 N.W. 1127, 127 Iowa 269 
(holding that, where defendant took 
an assignment of plaintiff’s contract, 
and knew at the time that plaintiff 
had no title to the property, defendant 
was not entitled, on plaintiff's tender 
of performance, to insist on a title 
emenedang from defendant’s assign- 
ors). 

Ky.—wWiller_ v. 
Safety Vault Co., 64 S.W. 843, 23 


Fidelity Trust & 
Ky. 


L. 1136; McDaniel v. Evans, 14 S.W. 
541, 90 Ky. 568, 12 Ky.L. 497; Crad- 
dock v. Shirly, 3 A.K.Marsh. 288; 


Turner v. Howell, 53 S.W. 648, 21 Ky. 
L. 979; Vicroy v. Viceroy, 45 S.W. 75, 
20 Ky.L. 47. 


La.—Merritt v. Merle, 22 La.Ann. 


257; Municipality No. 1 v. Leroy, 15 
La. 147. 
Ss oe ee, v. Vaughan, 25 Me. 


Md.—England v. Gardiner, 142 A. 
625, 154 Md. 510; Connaughton y. Ber- 
nard, 36 A. 265, 84 Md. 577. 


Mass.—Marcus v. Clark, 70 N.E 
433, 185 Mass. 409. 
Mich.—Daly v. Kramer, 209 N.W. 


926, 235 Mich. 581; English v. Yore, 
78 N.W. 476, 119 Mich. 444. 


Minn.—Bemis v. Bridgman, 44 N. 
W. 793, 42 Minn. 496; Maxfield v. 
Bierbauer, 8 Minn. 413. 


Miss.—Williamson vy. Raney, Freem. 
ET 2) 
Mo.—Gilmore v. Gook, 33 Mo. 25. 


Neb.—Findley v. Horner, 4 N.W. 86, 
9 Neb. 537. 

N.J.—Kauthold v. Cador Const. Co., 
156 A. 125, 109 N.J.Eq. 1; Kutschinski 
v. Thompson, 188 A. 569, 101 N.J.Eq. 
649; Cerrato v. Megaro, 126 A. 531, 
96 N.J.Eq. 722; Newark Sav. Inst. v. 
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to the title on the account thereof,*? and the same 
is true where he acquires such knowledge after the 
purchase and proceeds with the execution of the 
contract by taking possession, making payments, 
ete.*® If, with such knowledge, the purchaser accepts 
a deed for,*# and possession of,*® the property in pur- 
suance of the contract, his only remedy, if any, is 
on the covenants in the deed. Where the defect in 
the quantity of land is so small that it would require 
an engineer’s survey to determine it, according to 


Jones’ Ex’rs, 
N.J.Eq. 299]. 


N.Y.—Tompkins v. Hyatt, 28 N.Y. 
347; Goodman v. Schwab, 121 N.Y.S. 
69, 186 App.Div. 583; Bacot v. Fessen- 
den, 115 N.Y.S. 698, 1380 App.Div. 819; 
Winne v. Reynolds, 6 Paige 407; Ten 
Broeck y. Livingston, 1 Johns.Ch. 357. 
But see Schultz v. Busendorf, 191 N. 
Y.S. 629, 117 Misc. 405 (stating that it 
is undoubtedly true that knowledge 
in the grantee of existing easements 
does not defeat his right to object to 
the title). 


Pee v. Watkins, 94 N.C. 


Ohio.—Egle v. Morrison, 
Cir.Ct. 497. 


Or.—Thompson v. Hawley, 12 P. 276, 
14 Or. 199. 


Pa.—Wilson v. Kirk, 7 A. 88, 109 Pa. 
606; Cadwalader v. Tryon, 37 Pa. 318; 
Rohr vy. Kindt, 3 Watts & S. 563, 39 
Am.D. 53; Coolbaugh v. Ransberry, 
23 Pa.Super. 97. 


S.C.—Ewart v. Bowman, 49 S.E. 867, 
10, S'C. 357;) Baum v.. Raley, 30 S.E. 
(8 a ESC Oe Sy e 


S.D.—Pfister v. Sime, 202 N.W. 476, 
48 S.D. 131. : 

Tex.—Twohig v. Brown, 19 S.W. 
MGS e So ex. voll, gburn v. Whitlow, 
15 S.W. 807, 80 Tex. 239; Sharp’s Ex’r 
v. Baker, 22 Tex. 306; Cooper v. Sin- 
gleton, 19 Tex. 260, 70 Am.D. 333; 
Neel v. Prickett, 12 Tex. 137; Frantz 
v. Masterson, (Civ.App.) 133 S.W. 740; 
Cobb v. Trammell, 30 S.W. 482, 9 Tex. 
Civ.App. 527. See Littlefield v. Tins- 
ley, 22 Tex. 259, 26 Tex. 353 (where it 
is held that there was no evidence 
to show that the purchaser was aware 
of the defects). 


Utah.—Leonard vy. Woodruff, 65 P. 
199, 23 Utah 494. 


Wash.—Pierce vy. Pettit, 91 P. 190, 
46 Wash. 668. 


W.Va.—Rader v. 
Oo 


Eng.—James v. Litchfield, L.R. 9 
Eq. 51; Ellis v. Rogers, 29 Ch.D. 661; 
In re Gloag, 23 Ch.D.'320; Ogilvie v. 
Foljambe, 3 Meriv. 53, 17 Rev.Rep. 13, 
36 Reprint 21. 


Can.—Cushing v. Knight, 
S.C. 555. 

“A man who buys a defective title, 
knowing it to be so, must abide the 
consequences.” Williamson v. Raney, 
Freem. (Miss.) 112, 114. 


“The implication of law, in the ab- 
sence of an express contract that a 
clear title is to be conveyed to the 
purchaser, may be rebutted by show- 
ing that the purchaser was aware of 
the existence of encumbrances on the 
estate or defects in the title when he 
purchased.” Ellas Inv. Co. v. Nobles, 
135 So. 909, 910, 102 Fla. 475. 


{a] In open contract for the sale 
of land, where the vendor’s obligation 
to show a good title is implied only, 
he can give evidence to show that the 
purchaser bought with notice that a 
good title could not be made either 
ce TPE ae EE yh hy 


387. .N.J.Eq. 449 [aff 38 


27 Ohio 


Neal, 13 W.Va. 


46 Can. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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not apply.*® 


a conveyance.*? 


wholly or partially, and the vendor 
will be exonerated from showing title 
to the extent of such notice, and this 
evidence may be given after,a decree 
for specific performance in, common 
form upon the inquiry as to title. In 
such a case the vendor is not attempt- 
ing to set up that the purchaser has 
waived any objections to title, but to 
show that he is not entitled to raise 
them. Alderdale Estate Co. v. Mc- 
Grory, [1917] 1 Ch. 414. 


{b] Rule applied.—The following 
defects have been held not to excuse 
the purchaser when he had knowledge 
of them when entering into the con- 
tract: (1) Knowledge of pending suit 
involving vendor’s title. Holmes v. 
Richards, 67 Alay 577; Findley v. 
Cooley, 1 Blackf. (Ind.) 262; Merritt 
v. Merle, 22 La.Ann. 257. (2) Knowl- 
edge of lease. English v. Yore, 78 N. 
W. 476, 119 Mich. 444; Wilson v. Kirk, 
7 A. 88, 109 Pa. 606; James v. Litch- 
field, L.R. 9 Eq. 51. (3) Knowledge 
of monthly tenancies. Goodman v. 
Schwab, 121 N.Y.S. 69, 136 App.Div. 
583. (4) Knowledge of encumbrances. 
Newark Sav. Inst. v. Jones’ Ex’rs, 37 
N.J.Eq. 449 [aff 38 N.J.Hq. 299]. (5) 
Knowledge that vendor’s title depend- 
ed entirely upon the death without is- 
sue of the life-tenant, a childless wo- 
man seventy years old. Bacot v. Fes- 
senden, 115 N.Y.S. 698, 130 App.Div. 
819. (6) Knowledge of small quit 
rent. Ten Broeck v. Livingston, 1 
Johns.Ch. (N.Y.) 357. (7) Knowledge 
of building restrictions. Egle v. Mor- 
rison, 27 Ohio Cir.Ct. 497. (8) Knowl- 
edge of restrictions imposed by a cov- 
enant with the city. Marcus v. Clark, 
70 N.E. 4383, 185 Mass. 409. (9) 
Knowledge of a grant of a right of 
way to a railroad. Coolbaugh vy. 
Ransberry, 23 Pa.Super. 97. (10) 
Knowledge of a squatter on the prem- 
ises. Leonard v. Woodruff, 65 P. 199, 
23 Utah 494. 


[c] Knowledge that vendor is 
married, it has been held, prevents 
the purchaser from objecting to the 
vendor’s title on the ground that his 
wife, who did not enter into the con- 
tract, refuses to join in the deed. 
Fortune v. Watkins, 94 N.C. 304; Peo- 
ple’s Sav. Bank v. Parisette, 67 N.E. 
896, 68 Ohio St. 450, 96 Am.S.R. 672; 
Lucas v. Scott, 41 Ohio St. 686. Com- 
pare Bitner:v. Brough, 11 Pa. 127, 2 
Am.L.J.N.S. 90 (holding that it was 
no excuse to the vendor that his wife 
refused to sign the contract, and the 
fact that the purchaser agreed to pay 
five dollars to the wife for signing 
did not place the risk of her refusal 
to sign,upon him). 


[d] Knowledge of want of patent. 
—A contract for the sale of land to 
which the purchaser knew the vendor 
had no patent, although he was the 
owner of the land and entitled to a 
patent, requires the purchaser to ac- 
cept the deed and abstract when ten- 
dered, if the abstract shows a per- 
tect title except as to the issuing of 
the patent, it being provided that he 
is to make payments at certain times, 
and that ‘‘good abstract and warranty 
deed” is to be furnished by the ven- 


Covenant against encumbrances. 
defects or encumbrances does not affect an express 
stipulation or covenant in the contract or deed that 
the title shall be good or that the conveyance shall 
‘be free from encumbrances,*® unless the encumbrane- 


7 
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some authority the doctrine of caveat emptor does 
A purchaser with knowledge cannot 
object that the vendor had no title at the time of the 
sale if the title is perfected before he is entitled to 


Knowledge of 


dor. Younie v. Walrod, 73 N.W. 1021, 
104 Iowa 475. : 


42. Stewart v. Kreuzer, 95 A. 1052, 
127 Md.-1. 


43. Barnett v. Gaines, 8 Ala. 373; 
Beck v. Simmons & Kornegay, 7 Ala. 
71; Tompkins v. Hyatt, 28 N.Y. 347; 
Crawley v. -Timberlake, 37 N.C. 460; 
tes v. Pettit, 91 P. 190, 46 Wash. ° 


[a] Tllustration.—Although at the 
time the purchaser paid a part of the 
purchase price of land and received 
a memorandum receipt therefor pro- 
viding that if title as shown by an 
abstract to be furnished was not good, 
and could not be made good, then the 
agreement should be void, it was rep- 
resented that the vendor, who had but 
a contract of sale, was the owner, yet 
where the purchasers having learned 
that the yendor had but a contract 
of sale, entered into a contract to pur- 
chase the land, and the owner was 
able, ready, and willing to convey, it 
was held that they were not thereby 
excused from performance on their 
part. Pierce v. Pettit, 91 P. 190, 46 
Wash. 668. 

What constitutes waiver of defects 
of title see infra §§ 646-648. 

44. Ky.—Vicroy v. Vicroy, 45 S.W. 
75, 20 Ky.L. 47. 

Miss.—Gartman & Pendleton vy. 
Jones, 24 Miss. 234; Wailes v. Cooper, 
24 Miss. 208; Stone v. Buckner, 20 
Miss. 73. 


Pa.—Fuhrman v. Loudon, 13 Serg. 
&R. 386, 15 Am.D. 608. 

S.C.—Hwart v. Bowman, 49 S.E. 867, 
10 SICT S50; 

Tex.—Ogburn v. Whitlow, 15 S.W. 
807, 80 Tex. 239; Brock v. Southwick, 
10 Tex. 65. 

W.Va.—Rader v. Neal, 13 W.Va. 373. 

Implication of title in vendor see 
supra §§ 516, 517. 

45. Beck v. Simmons & Kornegay, 
TRAV a aioli. ; 

46. Acme Realty Co. v. Schinasi, 
109. NE. 677, 215° INGY. 4952 us SAe 
1916A 1176. 


au Harris vy. Carter, 3 Stew. (Ala.) 


23 


Time of existence of title and rem- 
edy of defects see infra §§ 652-660. 


48. Cal—Key v. Vidovich, 209 P. 
375, 58 Cal.App. 710; Morgan v. Dib- 
ble, 184 P. 704, 43 Cal.App. 116; Snow- 
ae v. Derrick, 111 P. 757, 14 Cal. App. 


Ga.—Smith vy. Eason, 46 Ga. 316. 


Ill.— Weiss v. Binnian, 52 N.E. 969, 
178 Ill. 241 [aff 78 Ill.App. 292]. 

Mass.—Hershorn v. Rubenstein, 156 
N.E. 251, 259 Mass. 288; Downey v. 
Levenson, 142 N.E. 85, 247 Mass. 358; 
Marcus v. Clark, 70 N.E. 433, 185 
ee 409; Harlow v. Thomas, 15 Pick. 


Mich.—Barber vy. 
70, 237 Mich. 98. 


Miss.—Goff v. Jacobs, 145 So. 728. 
Mo.—Kellogg v. Malin, 50 Mo. 496, 


Lang, 211 N.W. 
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es are of such a nature that they cannot be re- 
moved.*® In some jurisdictions it is held that where 
there is an easement or other physical burden on 
real estate, which is visible, the presumption, in the 
absence of an express agreement, is that the burden 
is not an encumbrance within the meaning of a stip- 
ulation or covenant against encumbrances, but the 
Where this rule is 
followed, the existence of an easement of railroad 
right of way,*1 or an easement to flow land by main- 
tenance of a dam,>? is not a defense available to 
the purchaser to avoid liability on the contract. 
other jurisdictions, however, this rule is either lm- 
ited to the existence of public highways and the 
lawful structures thereon,®* such as an elevated rail- 
road in the street in front of the property,‘ or is 
Under this rule, knowledge 


purehase is subject thereto.°° 


repudiated altogether.°® 


11 Am.R. 426; Thompson v. Dicker- 
son, 68 Mo.App. 535. 


Mont.—Hollensteiner v. Anderson, 
252 P. 796, 78 Mont. 122° Ayers’ v. 
Buswell, 238 P. 591, 73 Mont. 518. 


N.J.—Coombs v. Witte, 140 A. 408, 
104 N.J.Law 519; Garber v. Stern, 
135 A. 550, 100 N.J.Eq. 470 [aff 138 A. 
920, 101 N.J.Eq. 742]; Simpson _ vy. 
Klipstein, 105 A. 218, 89 N.J.Hq. 543 
{rev 102 A. 242, 88 N.J.Eq. 229]; Prop- 
per v. Colson, 99 A. 385, 86 N.J.Eq. 
399. But see Hagelin v. Lehmann, 
126 A. 431, 100 N.J.Law 322 (holding 
‘that a provision in the contract call- 
ing for a conveyance free from in- 
cumbrances did not place upon the 
vendor the duty to deliver such a deed 
when there was a further provision 
in the contract apportioning the rent 
derived from the lessee). 


N.Y.—Wallach v. Riverside Bank, 
100 N.E. 50, 206 N.Y. 434; Nathan v. 
Morris, 17 N.Y.S. 18, 62 Hun 452. See 
Schultz v. Busendorf, 191 N.Y.S. 629, 
117 Mise. 405 (dictum). 


N.D.—MecCulloch vy. Bauer, 
W. 318, 24 N.D. 109. 


Pa.—Lewis v. Hamilton’s Ex’rs, 151 
A. 812, 301 Pa. 173; Bashford v. West 
Miami Land Co., 145 A. 678, 295 Pa. 
560; Ritter v. Hill, 127 A. 455, 282 
Pa. 115; Patterson v. Freihofer, 64 
A. 326, 215 Pa. 47; Evans v. Taylor, 
35 A. 635, 177 Pa. 286, 69 L.R.A. 790; 
Moyer v. De Vincentis Const. Co., 164 
A. 111, 107 Pa.Super. 588; Lackow v. 
MacTaggart, 19 Pa.Dist. 116. 

Tex.—Doyle v. Hord, 4 S.W. 241, 67 
"Tex. 621. 


Va.—Scott v. Albemarle Horse 
Show Ass'n, 104 S.E. 842, 128 Va. 517. 


Eng.—In re Gloag, 23 Ch.D. 320, 
48 L.T.Rep.N.S. 629; Lett v. Randall, 
49 L.T.Rep.N.S. 71. 


Alta.—Greig v. Franco-Canadian 
Mortg. Co., Ltd., 10 Alta.L. 44. 


[a] Reason for rule.—Since a ven- 
dor is only required to have title at 
the time he is obligated to convey it 
and may, in good faith, enter into a 
valid contract to convey, at a future 
time, property to which he has no 
title, or to which his title is defective, 
or on which there is an incumbrance, 
as he may be able to convey good ti- 
tle when the time for passing title 
arrives, it is immaterial that the ven- 
dee had knowledge of defects in the 
vendor’s title, when the vendor has 
agreed to give a full warranty title. 
Hollensteiner v. Anderson, 252 P. 796, 
78 Mont. 122. 

[b] Thus (1) a purchaser in a 
written contract for sale of real es- 
tate, which stipulates for a good title 
subject to an outstanding lease, but 
without éxcepting easements on the 
land in favor of a third person, may 
insist on a good title freed from the 
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does not defeat 
the title. 


In 


or constructive, 


easements, though he had knowledge 
of their existence at the time of mak- 
ing the contract. Snowden y. Derrick, 
WIP FipiereCal: Apps 309. MC 2) Phe 
fact that the purchaser knew that one 
of the owners was in an insane asy- 
lum does not estop him from demand- 
ing a warranty deed, absolute and be- 
yond successful attack, as provided 
in the contract of sale. Coombs v. 
Witte, 140 A. 408, 104 N.J.Law 519. 
(3) Knowledge of a building restric- 
tion at the time of the execution of a 
contract to sell and convey real estate 
“free from all incumbrances and tax- 
es” does not affect the purchaser’s 
right to object to a deed which con- 
veys a title subject to such restric- 
tion. Nathan v. Morris, 17 N.Y.S. 13, 
62 Hun 452. 

[ec] Agreement to remove encum- 
brances and to place evidence thereof 
on record shows that the purchaser 


did not assume the risk of such. 
Brown v. Montgomery, 34 S.W. 443, 
89 Tex. 250. 


{d] Provision in contract that pur- 
chaser entered into the contract rely- 
ing on his own knowledge of the 
premises, and not upon any represen- 
tations made by the vendor concern- 
ing the situation, character, or qual- 
ity of the land, does not mean that 
the purchaser assumed the risk of ti- 
tle, when the vendor has agreed to 
give good title. Bruegger v. Cartier, 
151 N.W. 34, 29 N.D. 575. 

49. Bacot vy. Fessenden, 119 N.Y.S. 
464, 64 Mise. 422 [aff 124 N.Y.S. 370, 
139 App.Div. 647]. 


50. Cal.—Sisk v. Caswell, 112 P. 
185,, 14 CalApp. 377. 
Fla.—James v. Gollnick, 130 So. 


450, 100 Fla. 829. 

Mont.—Silfvast v. Asplund, 20 P. 
(2d) 631. 

Or.—Wetherby v. Griswold, 147 P. 
388, 75 Or. 468. 

Pa.—Eby v. Elder, 15 A. 423, 122 
Pa. 342; Memmert v. McKeen, 4 A. 
542, 112 Pa. 315. 


Wis.—Srmith v. Hughes, 7 N.W. 653, 
50 Wis. 620; Kutz v. McCune, 22 Wis. 
628, 99 Am.D. 85. 


See Connaughton v. Bernard, 36 A. 
265, 84 Md. 577 (holding that there 
was sufficient evidence to put the pur- 
chaser on notice of the existence of an 
easement). 


[a] Rule applied.—Where, at the 
time of the execution of a contract 
for the sale of land and the payment 
of a part of the price, a drainage ditch 
existed on the land sufficient for the 
running of water through it, and it 
appeared that the value of the land 
retained by: the vendor and his gran- 
tees rested largely on the fact that 
they could be given the benefit of the 
irrigation by an extension of the ditch 
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of the existence of a railroad upon the premises,°® 
or that another holds an easement to dam up and 
use the waters of a stream upon the lands con- 
‘veyed,®? or to maintain a telephone line thereon,** 


the purchaser’s right to object to 


Burden of proof. As a rule the burden is on the 
vendor to show knowledge of defects in title on the 
part of the purchaser ;°° 
stances such knowledge may be presumed.®°? 


[§ 531] (2) What Constitutes Knowledge.®! 
knowledge of defects in the vendor’s title, 
affect the purchaser, must be a knowledge, actual 


but under some circum- 


The 
to 


of the particular defect objected 


to,°? and the purchaser will not be presumed to have 
knowledge where nothing is shown to prove such 


on the land, it would be presumed, in 
the absence of an express agreement 
to the contrary, that the ditch was 
not an encumbrance within the con- 
tract against encumbrances, and a 
deed reserving irrigation rights in the 
ditch merely complied with the con- 
tract. Sisk v. Caswell, 112 P. 185, 14 
Cal.App. 377. 


51. Smith v. Hughes, 7 N.W. 653, 
50 Wis. 620. 


52. Kutz v. McCune, 22 Wis. 628, 
99 Am.D. 85. 


53. Pryor v. Buffalo, 90 N.E. 423, 
197 N.Y. 123; Huyck v. Andrews, 20 
N.E. 581, 113 N.Y. 81, LOvAm.S: R432, 
Sie eAw woos 


Existence of highway as an encum- 
brance see supra § 604. 


54. Goodman v. Schwab, 121 N.Y. 
S. 69, 136 App.Div. 583; Webster v. 
Kings County Trust Co., 30 N.Y.S. 357, 
80 Hun 420 [aff 39 N.E. 964, 145 N.Y. 
275]; Bacharach v. Von Biff, 26 N.Y- 
S. 482, 74 Hun 538. 


55. Beach v. Miller, 51 Ill. 206, 2 
Am.R. 290. 


56. Ind.—Quick v. Taylor, 16 N.E. 
588, 113 Ind. 540. 


Iowa.—F lynn y. White Breast Coal, 
ete.; Co.,. 32) NoW. 741, 72) Lowa W733" 
Gerald v. Elley, 45 Iowa 322; Barlow 
v. McKinley, 24 Iowa 69. 


Mo.—Kellogg v. Malin, 50 Mo. 496, 
11 Am.R. 426. 


N.Y.—Pryor v. Buffalo, 90 N.E. 423, 
LOY NX. 123- 


Wis.—Wisconsin Cent. Ry. Co. v. 
Schug, 145 N.W. 177, 155 Wis. 563. 


57. Huyck v. Andrews, 20 N.E. 581, 
ue N.Y. 81, 10 Am.S.R. 432, 3 L.R.A. 


58. Fossume v. Requa, 
330, 218 N.Y. 339. 


59. McGuire v. Blanchard, 78 N.W. 
231, 107 Iowa 490; Littlefield v. Tins- 
ley, 26 Tex. 353; Hurt v. Blackburn, 
20 Tex. 601; Taul v. Bradford, 20 
Tex. 261; Cooper v. Singleton, 19 Tex. 
260, 70 Am.D. 333. 


60. See infra § 61. 


61. Knowledge preventing one from 
Henrie bona fide purchaser see infra 


62. See cases infra this note. 


[a] Applications of rule.—(1) The 
purchaser of real estate is not charge- 
able with notice of an adverse equi- 
table title in heirs simply by reason 
of the fact that an ancestor of the 
heirs, six years before the purchaser 
acquired title, died in possession of 
the land, it not being shown that the 
purchaser knew that fact at the date 
of his purchase. Clarke vy. Koehler, 
32 Tex. 679. (2) The mere fact that 
the purchaser was present as a di- 
rector at a board of directors’ meeting 
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knowledge.®3 


subject to the same.®7 


when the property was once sold to 
the vendor is not sufficient of itself 
to charge him with knowledge that a 
portion of the property was leased to 
the vendor. Louisiana State Rice 
Milling Co. v. Kaplan, 121 So. 188, 
168 La. 50. (3) A permission given 
in the contract to the purchaser to 
make specified connections to ‘‘sewer” 
is perfectly consistent with the the- 
ory that the “sewer” referred to was 
the, property of the vendor, and can- 
not constitute notice that there was 
an outstanding perpetual easement 
in the county twenty-two feet in 
width for sewerage and other pur- 
poses. Snowden .v. Derrick, 111 P. 
757, 14 Cal.App. 309.-(4) The rule 
of caveat emptor does not apply to 
visible projections beyond the build- 
ing line, where they are of such a 
character that nothing short of an en- 
gineer’s survey would determine 
whether they encroach on the street. 
Acme Realty Co. v. Schinasi, 109 N. 
BE. 577, 215 N.Y. 495, L.R.A.1916A 1176. 
(5) The mere fact that an abstract 
showing the defect had been deliv- 
ered to the purchaser’s attorney does 
not charge the purchaser with knowl- 
edge of the defect before the time ap- 
pointed for the attorney to render an 
opinion as to the title. Kountze v. 
Helmuth, 35 N.E. 656, 140 N.Y. 432. 
(6) A declaration that the purchaser 
is acquainted with the title means 
that he has knowledge of the title 
under which his vendor acquired, but 
not that he knows the vendor has di- 
vested himself thereof. Brown v. 
Frantum, 6 La. 39. (7) Purchaser is 
not charged with notice of a pipe line 
earrying a brook under property by 
the fact that the brook’s course could 
be observed through a_ manhole. 
Kleinberg v. Ratett, 232 N.Y.S. 478, 
225 App.Div. 208 [rev on other grounds 
169 N.E. 289, 252 N.Y. 236, rearg den 
170 N.E. 164, 252.N.Y. 616]. (8) Pur- 
chaser’s knowledge of existence of 
sidewalk when taking option to pur- 
chase lots did not impute to him notice 
that sidewalk was on lots themselves. 
Atlantic Mortgage & Finance Co. v. 
Hamilton, 40 I'.(2d) 583 [cert den 51 
SCE 75282) U.S S695" 7b eke din Gil 


[b] Object that might place pur- 
chaser on inquiry is insufficient to 
amount to patent defect. Yandle & 
Sons v. Sutton, [1922] 2 Ch. 199. 


63. Ritter v. Hill, 127 A. 455, 282 
Pa. 115; Smith v. Nolen, 21 Tex. 496. 
64. Gilmore v. Cook, 33 Mo. 25. 

65. Gilmore vy. Cook, supra. 

[a] Thus a grantee by quitclaim 
deed, who at the time of the purchase 
had notice of a previous grant to a 
railroad company of a right of way 
by his grantor, could not allege that 
he was defrauded on the ground that 


However, if the purchaser has such 
knowledge, it is immaterial how it was acquired.®# 
The notice need not be of a particular kind, as by 
a recital in the deed or by record.®® 
of a defect may be implied from the knowledge of 
facts sufficient to put the purchaser on inquiry.°°® 


Restrictions imposed by law or of record. Where 
a person agrees to purchase real estate, which, at 
the time, is restricted by laws or ordinances, he 
shall be deemed to have entered into the contract 
Knowledge may be presumed 
from the fact that the defect is a matter of public 
record,°*® particularly if the encumbrance of record 
is specified in the contract;®® and 
cumstances the purchaser may only 
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Knowledge 


under such eir- 
rely on the con- 


the notice was not of a particular 
kind, as by recital in the deed or by 
record. Gilmore v. Cook, 33 Mo. 25. 


66. See cases infra this note. 


{a] Thus (1) where a vendor con- 
tracted to sell certain property which 
the purchaser knew to be in  occupa- 
tion of a tenant, and it was afterward 
discovered by the purchaser that the 
tenant had a lease, it was held that he 
was affected with notice of the lease. 
James vy. Litchfield, L. R. 9 Eq. 51, 21 
InT. Rep.N.S. 521. (2) And. as: be= 
tween the vendor and purchaser of 
land the latter is held to have had no- 
tice of the covenants of an existing 
lease of which he knew, but which he 
had not examined, and as to the con- 
tents of which he had not been misled 
(Cerrato v. Megaro, 126 A. 531, 96 N. 
J-HQ. 722s) Ritz ve (Rubinis20i N.Yves: 
99; Wertheimer v. Thomas, 31 A. 1096, 
168 Pa.St. 168, 47 Am.S.R. 882), (3) 
but he is not charged with notice of a 
distinct collateral agreement (Wert- 
heimer v. Thomas, supra). 


67. Lincoln Trust Co. v. Williams 
Bldg. Corporation, 128 N.H. 209, 229 
INSYey dilise 


68. See cases infra this note. 


[a] Rule applied.—A purchaser is 
presumed to have knowledge of: (1) 
A trust deed which is of record. May- 
field v. Turner, 54 N.E. 418, 180 Ill. 
332. (2) Judgment against the ven- 
dor which is a matter of record. Wig- 
gins v. McGimpsey, 21 Miss. 532. (3) 
Change in street width, which has 
been recorded. Wagner v. Perry, 47 
Hun (N.Y.) 516. (4) Hncumbrances 
of record. Kaufhold vy. Cador Const. 
(Cos, 156) “AS 12'5, SOONG. Bian Ge aval 
liams v. Thomas, 7 Kulp (Pa.) 871. 


69. Herman v. Hngstrom, 214 N.W. 
588, 204 Iowa 341; Baucher v. Stew- 
art, 122 N.Y.S. 202, 136 App.Div. 844. 


70. Baucher y. Stewart, supra. 


71. Liebman y. Hall, 180 N.Y-.S. 
514, 110 Misc. 365. 


{a] Thus, in a suit for specific 
performance of a contract for the 
purchase of realty, represented by de- 
fendant as subject to certain building 
restrictions only, it was held that the 
fact that the statement of restric- 
tions delivered to plaintiff by defend- 
ant contained a reference to the rec- 
ords of other restrictions did not im- 
pose upon plaintiff a duty to investi- 
gate the records, since to make such 
investigation effectual it was neces- 
sary to examine the title to the entire 
tract originally affected by such re- 
strictions. Liebman v. Hall, 180 N. 
Y.S. 514, 110 Misc. 365. 


72. See supra § 516. 
73. See supra § 521. 
74. U.S.—Lindsey v. Humbrecht, 
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tract to the extent that it contains express repre- 
sentations concerning the provisions of the encum- 
brances;7° but where representations as to the ree- 
ord are made, it has been held that the purchaser 
is under no obligation to make a complete search 
of the title before signing the contract.’1 


[§ 532] 2. What Constitutes 
“Good” and “Marketable” Title; Necessity. A good 
title within the meaning of the rule making it nee- 
essary and sufficient for the vendor, under an ex- 
ecutory contract of sale, to convey a good title’? 
unless he has agreed to take such title as the vendor’ 
is able to convey?® means in equity, not merely a 
title valid in fact, but a marketable or merchant- 
able title,74 the terms “marketable title” and, ‘“mer- 


Good Title*—a. 


162 F. 548. 

Ala.—Messer-John&on Realty Co. v- 
Security Savings & Loan. Co., 94 So. 
734, 208 Ala. 541, 542 [quot Cyc]. 

Cal.—Mertens v. Berendsen, 1 P. 
(2a), 440,77 213 \Cal. Tat. 

Colo.—Price v. Immel, 109 P. 941, 
48 Colo. 163; Florence Oil, etc., Co. v. 
McCandless, 58 P. 1084, 26 Colo. 534. 

Ga.—Houser yv. Vose, 126 S.E. 869, 
83 Ga.App. 451. 

Ill.—Smith v. Hunter, 89 N.E. 686, 
241 Ill. 514, 1832 Am.S.R. 231. 


Ind.—Smith v. Turner, 50 Ind. 367. 


Iowa.—Harris v. Bills, 213 N.W. 
929, 203 Iowa 1034; Upton v. Smith, 
166 N.W. 268, 183 Iowa 588; Fagan 
v. Hook, 105 N.W. 155, 111 N.W. 981, 
134 Iowa 381. 


Kan.—McNutt y. Nellans, 
834, 82 Kan. 424. 

Md.—Arey v. Baer, 76 A. 843, 112 
Md. 541; Thomson y. Ritchie, 30 A. 
708, 80 Md. 247. 


posers pees v. Jeffries, 117 Mass. 
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Minn.—Howe y. Coates, 107 N.W. 
397, 97 Minn. 385, 114 Am.S.R. 723, 4 
L.R.A.N.S. 1170 and note; Hedderly 
v. Johnson, 44 N.W. 527, 42 Minn. 443, 
18 Am.S.R. 521. 

Mo.—Green v. Ditsch, 44 S.W. 799, 
143 Mo. 1. 

Mont.—Williams v. Hefner, 297 P. 
492, 89 Mont. 361; Ogg v. Herman, 
227 P. 476, 41 Mont. 10. 

N.J.—Van Keuren y. Siedler, 66 A. 
920, 73 N.J.Eq. 239. 

N.Y.—Crocker Point Ass’n v. Gou- 
raud, 120 N.E. 737, 224 N.Y. 343; Ding- 
ley,v. Bon, 29 N.E. 1028, 130 N.Y. 607; 
Irving v. Campbell, 24 N.E. 821, 121 
N.Y. 353, 8 L.R.A. 620; Moore v. Wil- 
liams, 22 N.E. 288, 115 N.Y. 586, 12 


Am.S.R. 844, 5 L.R.A. 654 and note; 


Joseph Loria, Inc. v. Stanton, 194 N. 
Y.S. 270, 201 App.Div. 228; Wallach 
v. Riverside Bank, 104 N.Y.S. 661, 119 
App.Div. 238; Cook v. Sackett, 96 N. 
Y.S. 1085, 110 App.Div. 322; Hmpire 
Realty Corp. v. Sayre, 95 N.Y.S. 371, 
107 App.Div. 415; Jay v. Wilson, 36 
N.Y.S. 186, 91 Hun 391 [aff 53 N.E. 


1126, 158 N.Y. 693]; Reynolds v. 
Cleary, 16 N.Y.S. 421, 61 Hun 590; 
Hill v. Ressegieu, 17 Barb. 162: 


O'Reilly v. King, 25 N.Y.Super. 587, 28 
How.Pr. 408; Wormser v. Gehri, 106 
N.Y.S. 295; 55. Mise. 147: Hilton v. 
Sowenfeld, 104 N.Y.S. 942, 53 Misc. 
152; Wink v. Wallach, 95 N.Y.S. 872, 


‘47 Mise. 247 [rev on other grounds 
‘96 N.Y.S. 548, 109 App.Div. 718]; Rus- 


sell v. Wales, 100 N.Y.S. 785 [rev on 
other grounds 104 N.Y.S. 143, 119 App. 
Div. 536]. 


N.C.—Crawley v. Timberlake, 37 N. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


on gel 


§ 532] 


chantable title” being regarded as synonymous; 
and according to the weight of authority the same 
is now true at law,’® although it was formerly held, 
and seems to be still held in some jurisdictions, that 
at law a good title is any title not absolutely bad, 
and that a title which is not marketable may still 


Cc. 460; Clanton v. Burges, 17 N.C. 13. 


Ohio.—Rife v. Lybarger, 31 N.E. 
768, 49 Ohio St. 422, 17 L.R.A. 403. 

Pa.—Holmes v. Woods, 32 A. 54, 168 
Pa. 530; Swayne v. Lyon, 67 Pa. 436; 
Swain v. Fidelity Ins., ete., Co., 54 Pa. 
455; Freetly v. Barnhart, 51 Pa. 279; 
Nicol ty; Carr, 35, Pa. 381s" (Gans? v. 
Renshaw, 2 Pa. 34, 44 Am.D. 152; Dal- 
zell v. Crawford, 1 Pars.Eq.Cas. 37, 2 
Paria dale oar eto os 


R.I.—Miller v. Bronson, 58 A. 257, 
26 162). 


S.C.—Maccaw y. Crawley, 
93/4, 599 S1C.342, 

Tex.—Littlefield v. Tinsley, 26 Tex. 
853; Roberts & Corley v. McFadden, 
Weiss & Kyle, 74 S.W. 105, 32 Tex.Civ. 
App. 47. 

Va.—Matney v. Ratliff, 31 S.E. 512, 
96 Va. 2381. 

Wash.—Summy v. Ramsey, 101 P. 
506, 53 Wash. 93; Coonrod v. Stude- 
baker, 101 P. 489, 53 Wash. 32. 


Wis.—Cutter v. Greene, 201 N.W. 
Slope Wiss 168; (Curtis: band, etes 
Co. v. Interior Land Co., 118 N.W. 853, 
137 Wis. 341, 129 Am.S.R. 1068; Gates 
v. Parmly, 66 N.W. 2538, 67 N.W. 739, 
93 Wis. 294. 


HEng.—Pott v. Turner, 6 Bing. 702, 
19.E.C.L. 316, 130 Reprint 1451; Pyrke 
v. Waddingham, 10 Hare 1, 44 Eng.Ch. 
1, 68 Reprint 813;- Knatchbull v. 
Grueber, 3 Meriv. 124, 36 Reprint 49; 
Magennis vy: Fallon, 2 Molloy 578; 
Stapylton v. Scott, 16 Ves.Jr. 272, 33 
Reprint 988. 

fa] “‘A good title’ is synonymous 
with ‘a good marketable title.’ ”— 
Kling v. Greef Realty €Co.,; 148 S.W. 
203, 205, 166 Mo.App. 190 [quot Jami- 
son v. Van Auken, (Mo.) 210 S.W. 404, 
414]. To like effect Weimann v. Stef- 
fen, 172 S.W. 472, 186 Mo.App. 584, 
590. 

[b] “Good merchantable title.”— 
Cline v. Booty, (Tex.Civ.App.) 175 S. 
W. 1081, 1082. 

[ec] “Good, safe-holding and mar- 
ketable title.’—In re Dalgleish, 15 B. 
(Oh eer (a 

{[d] Marketable title only is re- 
quired where there is no stipulation 
in a contract for the sale of land that 
the premises shall be free from en- 
cumbrances or clouds. Rife v. Ly- 
barger, 31-N.E. 768, 49 Ohio St. 422, 17 
L.R.A. 4038. 

General requisites of good or mar- 
ketable title see infra §§ 534-538. 


37 S.E. 


75. U.S.—Hess v. Bowen, 237 F. 
510 [aff 241 F. 659]. 
Ark.—Hinton vy. Martin, 236 S.W. 


267, 151 Ark. 343, 

Mo.—Reeves v. Roberts, 242 S.W. 
956, 294 Mo. 593. 

Mont.—Ogg v. Herman, 227 P. 476, 
71 Mont. 10. 

Okl.—Pearce v. Freeman, 
719, 122 Okl. 285. 

Tex.—Alling v. Vander 
(Civ.App.) 194 S.W. 443. 

“Marketable” and “merchantable” 
as synonymous see Marketable 38 C.J. 
p 1267 note 24 [a]. 

76. U.S.—Wood v. Deskins, 141 F. 
500, 72 C.C.A. 558. 

Ark.—Vaughan vy. Butterfield, 107 
S.W. 993, 85 Ark. 289,122 Am.S.R. 31. 

Cal.—Muller v. Palmer, 77 P. 954, 


254 P. 


Stucken, 


VENDOR AND PURCHASER 


> | be good.*? 


144 Cal. 305; McCroskey v. Ladd, 28 
P. 216; Reynolds v. Borel, 25 P. 67, 
86 Cal. 5388; Turner v. McDonald, 18 
Prr262, 16" Cale 177,97 ‘Aim:S: Reso: 


Reed v. Sefton, 103 P. 1095, 11 Cal. 


App. 88; Walters v. Mitchell, 92) Pi 
315; 6 Cal. App. 410. 
Ga.—Cowdery v. Greenlee, 55 S.E. 


918, 126 Ga. 786, 8 L.R.A.N.S. 137. 


Ill.—Parmly vy. Head, 33 Ill.App. 
ane’ Morrison y. Morrison, i1 I1l.App. 
o 


Ind.—Ditchey v. Lee, 78 N.E. 972, 
167 Ind. 267; Morris v. Goodwin, 27 
N.E. 985, 1 Ind. App. 481. 

Kan.—Williams v. Bricker, 109 P. 
998, 83 Kan. 53, 30 L.R-ALN.S. 343: 


Md.—Hewitt v. Parsley, 60 A. 619, 
101 Md. 206. 


Mich.—Weaver y. Richards, 108 N. 
W. 382, 144 Mich. 395, 6 L.R.A.N.S. 
855; Barnard v. Brown, 70 N.W. 1038, 
112 Mich. 452, 67 Am.S.R. 432; Dike- 
man vy. Arnold, 44 N.W. 407, 78 Mich. 
455; Allen v. Atkinson, 21 Mich. 351. 


W. i154, 97 Minn. 423, 7 Ann.Cas. 1090; 
Howe v. Coates, 107 N.W. 397, 97 Minn. 
385, 114 Am.S.R. 728, 4 L.R.A.N.S. 
1170; Ladd v. Weiskopf, 64 N.W. 99, 
62 Minn. 29, 69 L.R.A. 785; Richmond 
v. Koenig, 45 N.W. 10938, 43 Minn. 480. 


Mo.—Mitchener v. Holmes, 22 S.W. 
1970, 117 Mo. 185; Metz v. Wright, 
92 S.W. 1125, 116 Mo.App. 631. 


Mont.—Williams v. Hefner, 
492, 89 Mont. 361. 


N.Y.—EHiterman v. Hyman, 84 N.E. 
93%, 192, N.Y. 113,127 Am.S.R. 862, 15 
Ann.Cas. 819; Downey v. Seib, 78 N. 
H. 66, 185 N.Y. 427, 113 Am.S.R. 926, 
8 L.R.A.N.S. 49; Brokaw v. Duffy, 
59 N.H. 196, 165°N.Y. 391, 31 N.Y.Civ. 
Proc. 349; Simis v. McElroy, 54 N.E. 
Gide eG OMBN nYa rel OG, ur oumAInnSueyy UG to: 
Moot v. Business Men’s Inv. Assoc., 52 
INP Eee aoa Ne, 2 Oil 4 oye lotkyoAn 6.6.6: 
Simon v. Vanderveer, 49 N.E. 1043, 
155 N.Y. 377, 63 Am.S.R. 683; Blanck 
v. Sadlier, 47 N.E. 920, 153 N.Y. 551, 
40 L.R.A. 666; Greenblatt v. Her- 
mann, 38 N.E. 966, 144 N.Y. 13; Haf- 
fey.v. Lynch; 38° Nb _298,-143 Ny, 
241; Cambrelleng v. Purton, 26 N.E. 
SOEs Ube Nove 610 Wougiht. va Wall= 
liams, 24 N.E. 195; 120 °NVY. 258, 17 
Am.S.R. 634, 8 L.R.A. 591; Moore v. 
Williams, 22 N.E. 233, 115 N.Y. 586, 
12 Am.S.R. 844, 5 LRA. 654, 12 Am. 
S.R. 844, 23 Abb.N.C. 404; A. E. 
Church Home We Thompson, 15 N.E. 
193, 108 N.Y. 618, 1 Silv.A. 564; Heif- 
erman v. Scholder, 119 N.Y.S. 520, 134 
App.Div. 579; Mutchnick v. Davis, 
TETASIN YES. 9 90,8 ets 0. eA pp: Ii vine 4 eves 
Veit_v.. Schwob,,, 111) N&Y.S!. 2.865.127 
App.Div. 171; Teller v. Schulz, 108 
N.Y.S. 325, 123 App.Div. 883; Tolosi 
v. Lese, 104 N.Y.S. 1095, 120 App.Div. 
53; Wadick v. Mace, 103 N.Y.S. 889, 
118 App.Div. 777 [rev 83 N.B. 571, 191 
NYS, 1s Carolantyv.-Yoran;,_93 INaves! 
935, 104 App.Div. 488, 16 N.Y.Ann. 
Cas ness Patt 79 oN. H. 14.025 86" Ne vec 
575]; Downey v. Seib, 92 N.Y.S. 431, 
102 App.Div. 317 [aff 78 N.E. 66, 185 
N.Y. 427, 113 Am.S.R. 926, 8 L.R.A.N. 
S. 49]; Scudder v. Watt, 90 N.Y.S. 
605, 98 App.Div. 228; Darrow v. Cor- 
nell, 51 N.Y.S. 828, 30 App.Div. 115; 
Reynolds v. Strong, 31 N.Y.S. 329, 82 
Hun 202; Ebling v. Dreyer, 29 N.Y.S. 


PAN, Leds 


-459, 79 Hun 319 [rev on other grounds 


44 N.E. 155, 149 N.Y. 460]; Bayliss 
v. Stimson, 53 N.Y.Super. 225 [aff 17 


Specific provisions.7§ 
come necessary and sufficient, either expressly or 
by necessary implication, 
of the contract of sale,?® as where the contractor 
requires a deed or conveyance free of liens and en- 
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A marketable title may be- 


from specific provisions 


N.E. 144, 110 N.Y. 621, 2 Silv.A.. 707; 
Lese v. Metzinger, 105 N.Y.S. 888, 54 


Misc. 151; Reid v. Johnson, 121 N.Y. 
S. 750; Weinstock v. Levison, 14 N.Y. 
S. 64, 20 N.Y.Civ.Proec. 1, 26 Abb.N. 
Cas. 244. 

N.D.—Woodward v. McCollum, 
N.W. 623, 16 N.D. 42. 


Or.—Wollenberg v. Rose, 78 P. 751, 
45- Or. 615. 

Pa.—Herman v. Somers, 27 A. 1050. 
158 Pa. 424, 38 Am.S.R. 851; Swayne 
v. Lyon, 67 Pa. 436; Colwell v.!Ham- 
ilton, 10 Watts 413; Ludwick v. 
Huntzinger, 5 Watts & S. 51; Doebler 
v. Rank, 3 Pa.Dist. 494. 

S.D.—Godfrey v. Rosenthal, 
W. 365, 17 S.D. 452. 

Tex.—Dobson v. Zimmerman, 
S.W. 236, 55 Tex.Civ.App. 394; Con- 
nely v. Putnam, 111 S.W. 164, 51 Tex. 
Civ.App. 233; Moore v. Price, 103 S. 
W. 234, 46 Tex.Civ.App. 304; Greer 
v. International Stock Yards, 96 S.W. 
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79, 438 Tex.Civ.App. 370; Hollifield v. 
Landrum, 71 “SUwW: 979) sill Dox Give 
App. 187. 


Wash.—Summy v. Ramsey, 101 P.- 
506, 53 Wash. 93; Cummings v. Do- 
lan, 100 P. 989, 52 Wash. 496, 132 Am. 
S.R. 986; Miller v. Calvin Philips & 
Co., 87 P. 264, 44 Wash. 226. 


ards, 69 N.W. 


69, 94 Wis. 459. 

Eng.—Cyrling v. Shuttleworth, 6 
Binge gA21) 19 cHC. Ls 63, L380) eprint 
1226; Simmons v. Heseltine, 5 C.B. 
N.S. 554, 94 E.C.L. 554, 141 Reprint 
224; Jeakes v. White, 6 Exch. 873, 155 
Reprint 800; Hartley v. Pehall, 1 
Peake N.P. 131;°> Wilde’ vi Fort, 4 
Taunt. 334, 128 Reprint 359. 


77. OU. 
by, 174 F. 96, 98 C 


D.C.—Block v. 
283. 


Mo.—Kent & Obear vy. Allen, 24 Mo. 
98. Contra cases see supra note 76. 


N.J.—Meyer v. Madreperla, 53 A. 
477, 68 N.J.Law 258, 96 Am.S.R. 536. 


N.Y.—Ingalls v. Hahn, 47 Hun 104; 
Bayliss v. Stimson, 53 N.Y.Super. 225 
(aff 17 N.E. 144, 110 N.Y. 621, 2 Silv. 
A. 70]; O’Reilly v. King, 25 N.Y.Su- 
per. 587, 28 How.Pr. 408. And see 
Moore v. Williams, 22 N.E. 233, 115 
N.Y. 586, 12 Am.S.R. 844, 5 DRA, 
654, 23 Abb.N.C. 404 (reviewing the 
authorities recognizing the distinc- 
tion between good title at law and in 
equity); Murray v. Harway, 56 N.Y. 
337. Contra cases see supra note 76. 


Eng.—Boyman vy. Gutch, 7 Bing. 
SYA) COROMOR S134 TENE Reprint 147; 
Gale v. Gale, 2 Cox Ch. 13677 30 Re- 
print 63; Camfield v. Gilbert, 4 Esp. 
220, 170 Reprint 698; Romilly Vi 
James, 6 Taunt. 263, 1 E.C.L. 606, 128 
Reprint 1035; Mayberlly v. Robins, 
5 Taunt. 625,. 1 -.C.L: 321, 2128) Re= 


BONS 10. 


Ryan, 4 App.D.C. 


print 835. Contra cases see supra 
note 76. 
[a] “The doctrine of marketable 


titles is purely equitahle.—Courts of 
law being the proper and peculiar 
tribunals for the decision of all legal 
questions, doubtful titles are not reec- 
ognized by them.’”’ Kent & Obear y. 
Allen, 24 Mo. 98, 106. 

78. Effect of in general see supra 
§§ 518-527 


79. Greanbere v. Ray, 108 So. 385, 
214 Ala’ 481; Reeves v. Roberts, 242 
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cumbrances,®® or a “good and sufficient deed,” or 
“warranty deed,” or “deed of general warranty,”®* 
or calls for a “good,’’®? “first class,”** or “satisfac- 
tory”** title, or requires the vendor to furnish to 
the purchaser an abstract of title.*® 
chaser cannot insist on a “marketable title’ in ac- 
cordance with pointed provisions in a blank form 
of contraet, when the typewritten provisions clearly 
provide for a title of lesser quality.*® 

“Good and Perfect 
A “marketable” or “merchantable” title 
has been held to be synonymous with “perfect ti- 
tle,”’® and, therefore, an agreement by a vendor to 
furnish a perfect title binds him to furnish a mar- 


[8-533] bz, SPerfect, Title ;” 
Title.”8* 


ketable title,8® although his deed 


S.W. 9556, 294 Mo. 593. And see gen- 
erally supra § 518. 

[a] Thus a contract requiring a 
vendor to sell real estate in fee sim- 
ple with good and merchantable title 
requires a conveyance of good and 
merchantable title. Greenberg v. Ray, 
108 So. 385, 214 Ala. 481. 

[b] Construction.—Where a con- 
tract calls for a marketable title, any 
doubt or uncertainty as to the title 
should be resolved in favor of the pur- 
chaser. Reeves v. Roberts, 242 S.W. 
956, 294 Mo. 593: 

gO. U.S.—Gregory v. Keenan, 256 
F. 949; Ingersoll Engineering & Con- 
struction Co. v. Crocker, 228 F. 844. 

Ala.—Greenberg v. Ray, 108 So. 385, 
214 Ala. 481. 

Idaho.—Schofield v. Spencer, 253 P. 
833, 43 Idaho 243. 

Tll.—Deem v. Miller, 135 N.E. 396, 
803 911.240, 25 A.LaR: 766; ° Geith- 
man v. Hichler, 107 N.E. 180, 265 Ill. 
579; Hale v. Cravener, 21 N.E. 534, 
128 Ill. 408 [aff 27 Ill.App. 275]. 

Ind.—Jackson v. Creek, 94 N.E. 416, 
47 1Ind.App. 541. 

Mass.—Hershorn v. Rubenstein, 156 
N.E. 251, 259 Mass. 288; Cashman v. 
Bean, 115 N.E. 574, 226 Mass. 198. 

Mich.—Barnard vy. Brown, 70 N.W. 
1038, 112 Mich. 452, 67 Am.S.R. 432. 


Mo.—McPherson v. Kissee, 144 S.W. 
410, 239 Mo. 664. 

Mont.—Ogg v. Herman, 227 P. 476, 
71 Mont. 10. 


N.J.—Van Keuren v. Siedler, 66 A. 
920, 73 N.J.Eq. 239. 


N.Y.—New York Investors v. Man- 
hattan Beach Bathing Parks Corpora- 
tion, 243 N.Y.S.\548, 229 App.Div. 593 
faff 176 N.E. 6, 256 N.Y. 162 (rearg 
den 177 N.E. 174, 256 N.Y. 640) ]. 


Pa.—Herman v. Somers, 27 A. 1050, 
158 Pa. 424, 88 Am.S.R. 851. 


[a] Whus a contract calling for a 
conveyance free of encumbrances, 
with specified exceptions, and title 
which a title company would insure 
requires a marketable title as well 
as one which the title company would 
insure. New York Investors vy. Man- 
hattan Beach Bathing Parks Corpo- 
ration, 243 N.Y.S. 548, 229. App.Div. 
593 [aff 176 N.E. 6, 256 N.Y. 162 (rearg 
den 177 N.E. 174, 256 N.Y. 640)]. 


[b] Contract to convey land “in 
fee simple, clear of all encumbrances 
whatever, by good and sufficient war- 
ranty deed” calls for a good merchant- 
able title. Geithman v. Hichler, 107 N. 
BE. 180, 265 Ill. 579. 


Encumbrances as affecting title in 
general see infra §§ 576-632. 

81. Horne v. Rodgers, 88 S.E. 768, 
113 Ga. 224; Ethington v. Rigg, 191 Ss. 


VENDOR AND PURCHASER 


ered ;°° 


But a pur- 


jection.°? 


has been deliv- 


Wir Smo wicyaeoD oF 
Cush. (Mass.) 199; 
27 Ohio Cir.Ct. 497. 
ally supra § 520. 
82. Ladd v. Weiskopf, 64 N.W. 99, 
62 Minn. 29, 69 L.R.A. 785. But see 
Texas Auto Co. v. Arbetter, (Tex.Civ. 
App.) 1 S.W.(2d) 334, 338 (where the 
court said: ‘‘A title may be good and 


Mead v. Fox, 6 
Egle v. Morrison, 
And see gener- 


sufficient and not marketable”). And 
see generally supra § 518. 
83. Vought v. Williams, 24 N.E. 


195, 120 N.Y? 253, 8 L.R.A. 591, 17 Am. 
S.R. 634. 


84 Moot v. Business Men’s Inv. 
Assoc¢.,152-N.E 1, Wom NY 201,. 455 LT. 
R.A. 666; Rigney v. Coles, 19 N.Y. 
Super. 479; Dean v. Williams, 106 P. 
130, 56 Wash. 614. 

Performance to satisfaction of par- 
ty in general see supra §§ 525, 526. 

85. Ala.—Smith v. Blinn, 127 So. 
155, 221 Ala. 24. 

Ark.—Tuder v. Bank of Lincoln, 44 
S.W.(2d) 1087, 184 Ark. 1110. 

i Ill._—-Wilson v. Bolen, 152 I1].App. 

10. 

Ind.—Kenefick v. Shumaker,,116 N. 
EB. 319, 64 Ind.App. 552. 


aera gae Sony v. Daeges, 176 N.W. 


Mo.—Williams vy. Ellis, (App.) 239 
S.W. 157. 

Mont.—Silfvast v. Asplund, 20 P. 
(2d) 631. 


N.D.—McCulloch v. Bauer, 139 N.W. 
318, 24 N.D. 109. 


Tex.—Bourland v. Huffhines, (Civ. 
App.) 269 S.W. 184 [aff (Commn.App.) 
280 S.W. 561]. 

[a]. Good or marketable title is re- 
quired by a contract requiring: (1) A 
“satisfactory abstract” to be furnish- 
ed. Tudor v. Bank of Lincoln, 44 S.W. 
(2d) 1087, 184 Ark. 1110. (2) A com- 
plete abstract of title. Malloy v. Fo- 
ley, 133 N.W. 778). 1386) NOW. £31, 155 
Iowa 447. (3) An abstract showing a 
“clear title.’”’ Silfvast v. Asplund, 
(Mont.) 20 P.(2d) 631. 


Abstract of title in general see in- 
fra §§ 664-670. 

86. Herman v. Engstrom, 214 N.W. 
588, 204 Iowa 341. 


Biot “Perfect title’ see 48 C.J. p 

0. 

Baie See 48 C.J. p 810 text and note 
89. Linscott v. Moseman, 114 P. 


1088, 84 Kan. 541; Ives v. Crawford 
County Farmers’ Bank, 124 S.W. 23, 
140 Mo.App. 293; Gates y. Parmly, 66 
N.W. 2538, 67 N.W. 739, 93 Wis. 294. 
But see Mertens v. Berendsen, 1 P. 
(2d) 440, 213 Cal. 111 (holding that, in 
the absence of a special express re- 


Cs 
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but it has been held that a contract to 
convey the title in fee and unencumbered requires 
merely a good and marketable title, and not a title 
perfect on the record.®! 


“Good and perfect title’ is a title which is ap- 
parently and in fact free from any reasonable ob- 


[§ 534] c. General Requisites of Good or Market- 
able Title—(1) In General. The term “marketable 
title” is difficult of definition,®* but, accepting the 
prevailing rule that a good title is a marketable 
title,®* a “clear title,” “merchantable title,” or “mar- 
ketable title” generally means a title which consists 
of both the legal and equitable title,®> and is free 


quirement of a “perfect” title, a mar- 
ketable title is sufficient). 


[a] One who has contracted for 


‘perfect title has the right to demand 


a title which will enable him to hold 
the land in peace, and to be reason- 
ably sure that no flaw will disturb 
its marketable value. Ives v. Craw- 
ford County Farmers’ Bank, 124 S.W. 
23, 140 Mo.App. 293. 

[b] “he equities in favor of a 
vendor must be very strong before a 
court will compel a vendee to take 
or pay for an unmarketable title un- 
der a contract for a perfect title.’ 
Linscott v. Moseman, 114 P. 1088, 84 
Kan. 541, 549. 


90. Gates v. Parmly, 66 N.W. 253, 
67 N.W. 739, 93 Wis. 294. 


91. See infra § 539. 


92. Peckham v. Stewart, 31 P. 928, 
97 Cal. 147, 153; Agnew v. Nelson, 27 
Cal.App. 39, 42; Wurfel v. Bockler, 
ZL SE Poo eeLOb, OF a otoe 


[a] Good and “perfect title” is not 
only good in fact, but must be appar- 
ently perfect, that is, free from rea- 
sonable objection when exhibited, and 
it is insufficient that it can be shown 
good as the result of action instituted 
to reform defects. Wurfel v. Bockler, 
210 PB. 218, 106 Or. 579. 


[b] “Good and perfect unincum- 
bered title.’—Warren v. Middlesex 
Mut. Assur. Co., 21 Conn. 444, 447. 


$3. Silfvast v. Asplund, (Mont.) 20 
Pid) e6siemGan. 


94. See supra § 533. 


$5. U.S.—San Mateo Land Co. v. 
Blem, 293 F. 869. 


Cal.—Sheehy v. Miles, 28 P. 1046, 
93 Cal. 288; Reynolds v. Borel, 25 P. 
67, 86 Cal. 538; Turner v. McDonald, 
18 P. 262, 76 Cal. 177, 9 Am.S.R. 189; 
Reed’ vi Sefton,” 103" PP. 1095.0 11 ais 
App. 88. 


Mont.—Ogg v. Herman, 227 P. 476, 
71 Mont. 10. 


Okl.—Pearce v. Freeman, 254 P. 719, 
122 Okl. 285; Satterthwaite v. Van 
Dissen, 226 P. 583, 99 Okl. 233; Camp- 
bell v. Harsh, 122 P. 127, 31 Okl. 436. 


Tex.—Veselka v. Forres, (Civ.App.) 
283 S.W. 303; Wright v. Bott, (Civ. 
App.) 163 S.W. 360. : 


[a] Thus, where the right to com- 
plete the purchase of state school Jand 
stands on the books of the land office 
in the purchaser from the state, while 
the equitable right to the land is in 
fact in one claiming under him, the 
latter does not have a clear and per- 
fect title to the property. Wright v. 
Bott, (Tex.Civ.App.) 163 S.W. 360. 


Equitable title as element of mar- 
ketable title in general see infra § 
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§ 534] 


from reasonable doubt in law or 


merely a title valid in fact, but one which can be 
readily sold to a reasonably prudent purchaser, or 
mortgaged to a person of reasonable prudence as 
a security for the loan of money;? a title which 
a reasonable purchaser, well informed as to the facts 
and their legal bearings, willing and anxious to 


perform his contract, would, in the 


$6. See infra § 535. 

97. U.S.—Lindsey v. 
162 F. 548. 

Ala.—Boylan vy. Wilson, 79 So. 364, 
202 Ala. 26. ; 

Ark.—Crow Creek Gravel & Sand 
Co. v. Dooley, 33 S.W.(2d) 369, 182 
Ark. 1009; Shelton v. Ratterree, 181 
S.W. 288, 121 Ark. 482. 


_._.Conn.—Perkins v. August, 
831, 109 Conn. 452. 

Fla.—Adams v. Whittle, 135 So. 152, 
101 Fla. 705. 


Ga.—Houser v. Vose, 126 S.E. 869, 
33 Ga.App. 451. 

Ill—Smith vy. Hunter, 89 N.E. 686, 
241 Till. 514, 182 Am.S.R. 231; Knox v. 
Despain, 156 Ill.App. 134. 

TIowa.—Dickerson vy. Morse, 212 N. 
W. 933, 203 Iowa 480; Cappel v. Potts, 
185 N.W. 148, 192 Iowa 661; Upton v. 
Smith, 166 N.W. 268, 183 Iowa _ 588; 
Buchan vy. German-American Land 
Co., 164 N.W. 119, 180 Iowa 911, L.R.A. 
1918A 84; Fagan v. Hook, 105 N.W. 
155, 111 N.W. 981, 134 Iowa 381. 


Md.—Hewitt v. Parsley, 60 A. 619, 
101 Md. 206. 

Miss:—Union & Planters’ Bank & 
Trust Co. v. Corley, 133 So. 232, 161 
Miss. 282. 

Mo.—McConnell v. Deal, 246 S.W. 
594, 296 Mo. 275; Reeves v. Roberts, 
242. S.W. 956, 294 Mo. 593; Kling v. A. 
H. Greef Realty Co., 148 S.W. 203, 166 
Mo.App. 190; Ives v. Crawford County 
Farmers’ Bank, 124 S.W. 23, 140 Mo. 
App. 293. 

Neb.—Adler v. Kohn, 147 N.W. 1131, 
96 Neb. 346; Justice v. Button, 131 
N.W. 736, 89 Neb. 367, 38 L.R.A.N.S. 1. 


N.J.—Cooper v. Cooper, 38 A. 198, 
56 N.J.Eq. 48. 

N.Y.—Trimboli v. Kinkel, 123 N.E. 
205, 226 N.Y. 147, 5 A.L.R. 1385; Irving 
v. Campbell, 24 N.E. 821, 121 N.Y. 353, 
8 L.R.A. 620; Moore v. Williams, 22 
N.E. =233, 115. Ney. 586;,:592,. 12 Am, 
S.R. 844, 5 L.R.A. 654 [quot Irving v. 
Campbell, 24 N.E. 821, 121 N.Y. 353, 
357, 8 L.R.A. 620; Kullman _v. Cox, 
49 N.Y.S. 908, 26 App.Div. 158; Jay 
v. Wilson, 36 N.Y.S. 186, 91 Hun 391, 
396; Emens v. St. John, 29 N.Y.S. 655, 
79. Hun, 99, 102];. Seidelbach_ v. 
Knaggs, 60 N.Y.S. 774, 44 App.Div. 
169, 172. 

N.D.—Kennedy v. Dennstadt, 154 N. 
W. 271, °31 N.D. 422. 


Tex.—Huffhines Vv. Bourland, 
(Commn.App.) 280 S.W. 561. 

Wis.—Douglass v. Ransom, 237 N. 
W. 260, 263, 205 Wis. 439. 

Ont.—Re Guy, 13 Ont.W.N. 11. 

“The general rule applicable is not 
difficult of statement, but it is often 
not easy to determine whether a par- 
ticular defect falls within the rule.” 
Douglass v. Ransom, supra. 


{a] Other definition—A marketa- 
ble title to land is “‘a title which is in 
fact a good title, or one which can 
be made so by application of the pur- 
chase money, although it may not so 
appear of record.’’ Davis v. Buery, 
114 S.E. 773, 777, 184 Va. 322 [reh den 
115 S.E. 527]. 


Humbrecht, 


146 A. 


{b] “Marketable title’ must be 
salable without abatement of price 
and salable on face of record. Doug- 
lass v. Ransom, 237 N.W. 260, 205 Wis. 


VENDOR AND PURCHASER 


in fact;°* not | prudence which 


exercise of that 


439. 


98. 
(2d) 829. 


Ill.—Firebaugh v. Wittenberg, 141 
N.E. 379, 309 Ill. 536 [rev 227 Ill.App. 
77]; Brown v. Cannon, 10 Ill. 174; 
Eggers v. Busch, 54 Ill.App. 279, 282 
[aff 39 N.E. 619, 154 Ill. 604]. 


Ind.—Kenefick v. Shumaker, 116 N. 
319, 64 Ind.App. 552. 

Iowa.—In re Hager’s Estate, 235 N. 

W. 563, 212 Iowa 851; Culley v. Dixon, 

201 N.W. 582, 199 Iowa 136; Kurtz v. 

Gramenz, 198 N.W. 325, 198 Iowa 222; 


BE. 


Cappel v. Potts, 185 N.W. 148, 192 
Iowa 661. 
Kan.—Williams v. Bricker, 109 P. 


998, 83 Kan. 53, 30 L.R.A.N.S. 348. 


Mass.—Aroian v. Fairbanks, 103 N. 
E. 629, 216 Mass. 215. 

Minn.—Hubachek v. Maxbass Secu- 
rity Bank, 134 N.W. 640, 117 Minn. 163, 
Ann.Cas.1913D 187. 

Mo.—Williams v. Ellis, (App.) 239 
S.W. 157; Wiemann v. Steffen, 172 S. 
W. 472, 186 Mo.App. 584. 

Neb.—Bliss v. Schlund, 242 N.W. 
436, 123 Neb. 253; Robinson v. Bres- 
sler, 240 N.W. 564, 122 Neb. 461. 


N.Y.—Todd v. Union Dime Sav. 
Inst., 28 N.E. 504, 128 N.Y. 636, 3 Silv. 
A. 539; Tausk v. Siry, 180 N.Y.S. 439, 
110 Mise. 514. 

Ok].—Ammerman y. Karnowski, 234 
P. 774, 109 Okl. 156. 


Tex.—Roberts v. McFadden, 74 S.W. 
105, 32 Tex.Civ.App. 47, 53. 


Va.—Sachs v. Owings, 92 S.E. 997, 
121 Va. 162. 


Wash.—Jacobs v. Teachout, 219 P. 
38, 126 Wash. 569; Flood v. Von Mar- 
card, 172 P. 884, 102 Wash. 140; Moore 
v. Elliott, 136 P. 849, 76 Wash. 520; 
Milton v. Crawford, 118 P. 32, 65 
Wash. 145; Summy v. Ramsey, 101 P. 
506, 53 Wash. 93. 


Wis.—Harrass v. Edwards, 69 N.W. 
69, 94 Wis. 459. 


99. U.S.—Savage v. Shields, 293 F. 
ee Lindsey v. Humbrecht, 162 F. 
oO . 

Ark.—Holt v. Manuel, 54 S.W.(2d) 
66; Crow Creek Gravel & Sand Co. v. 
Dooley; 33 S.W.@d) 369, 182 Ark. 
1009; Shelton v. Ratterree, 181 S.W. 
288, 121 Ark. 482. 


Ind.—Kenefick v. Shumaker, 116 N. 
E. 319, 64 Ind.App. 552. 


Md.—Hewitt v. Parsley, 60 A. 619, 
101 Md. 206. 


Mich.—Delnay v. Woodruff, 221 N. 
W. 614, 244 Mich. 456; Barnard v. 
Brown, 70 N.W. 1038, 112 Mich. 452, 
67 Am.S.R. 432. 


Mo.—McConnell v. Deal, 246 S.W. 
594, 296 Mo. 275; Devero v. Sparks, 
176 S.W. 1058, 189 Mo.Apn. 500: Kling 
v. A. H. Greef Realty Co., 148 S.W. 
203, 166 Mo.App. 190; Ives v. Craw- 
ford County Farmers’ Bank, 124 S.W. 
23, 140 Mo.App. 293. 


Mont.—Ogg v. Herman, 227 P. 476, 
71 Mont. 10. 

N.Y.—Acme Realty Co. v. Schinasi, 
HOG ING ERS Silt LO. NL. 20 Onn ALaky A, 
1916A 1176; Hennig vy. Smith, 151 N. 
Y.S. 444, ° 
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business men ordinarily bring to 


bear on such transactions, be willing and ought to 
accept;°S a title of such character as should assure 
to the purchaser a quiet and peaceable enjoyment 
of the property ;°° 
title that is not only good, but indubitable;? a title 
which is clear,* free from litigation,+ free from ma- 


and unencumbered title;4 a 


Ohio.—McCarty v. Lingham, 146 N. 


U.S.—Gepford v. Burge, 5 F.| ©. 64, 111 Ohio St. 551. 


Pa.—West Goshen School Dist. v. 
Hughes, 13 Pa.Dist.&Co. 468. 


Wash.—Empey v. Northwestern & 
Pacific Hypotheekbank, 225 P. 226, 129 
Wash. 392. 


Wis.—Douglass v. Ransom, 237 N. 
W. 260, 205 Wis. 439. 


“There is a unanimity of opinion as 

to what constitutes a merchantable 
title, but courts having that question 
before them have given various defi- 
nitions of what is deemed to be such. 
In all of these, however, in the final 
analysis a merchantable title is held 
to be one which imports such owner- 
ship as enables and insures to the 
owner the peaceable control and 
use of the property as against every- 
one else. It imports something more 
than a title which might ultimately 
prove impervious to assault.’’ Holt v. 
Manuel, (Ark.) 54 S.W.(2d) 66. 
‘ [a] Test of whether a title is 
“marketable” is whether the purchas- 
er can peacefully enjoy and use the 
property for his intended and an- 
nounced purposes. Vibroplex Co. v. 
Jacob May Realty Co., 198 N.Y.S. 327, 
119 Misc. 734 [aff 201 N.Y.S. 954, 207 
App.Div. 856]. 

[b] Rule applied.—A purchaser 
need not perform the contract where 
the city in which the land is situated 
is empowered to take a portion of the 
land without compensation for the 
buildings thereon, although the prob- 
ability that such power will be exe- 
cuted is very remote. Seaman v. 
Hicks, 8 Paige (N.Y.) 655. 

{c] “The chancery rule in England 
is that a merchantable title is one 
‘which at all times and under all 
circumstances may be forced upon an 
unwilling purchaser.’” Pyrke v. Wad- 
dingham, 10 Hare 1, 8, 44 Eng.Ch. 1, 
[quot Douglass v. Ransom, 237 N.W. 
260, 268, 205 Wis. 439]. 

1. McLaughlin v. Wheeler, 47 N. 
W. 816, 1 S.D. 497. 

[a] “A good wunincumbered title, 
one that would be reasonably sure to 
be free from flaws that would disturb 
its market value or hinder the sale, 
and that would enable’’ the purchaser 
“to hold his property in peace with- 
out anxiety.” Devero v. Sparks, 176 
S.W. 1056, 189 Mo.App. 500, 504. 


Encumbrances as affecting title in 
general see infra §§ 576-632. 


2. Ormsby v. Graham, 98 N.W. 724, 
123 Iowa 202; Tomlin vy. McChord, 5 
J.J.Marsh. (Ky.) 1385; Vought v. Wil- 
liams, 24 N.E. 195, 120 N.Y. 2538, 257, 17 
Am.S.R. 634, 8 L.R.A. 591; Swayne v. 
Lyon, 67 Pa. 436. But see Jackson vy. 
Creek, 94 N.E. 416, 421, 47 Ind.App. 
541 (holding that an “indubitable ti- 
tle’—that is, one open to no possi- 
ble objection, however trivial—is not 
required). 

“Indubitable title” see 31 C.J. p 887 
note 27 [a]. 


3. Oakey v. Cook, 7 A. 495, 41 N.J. 
Eq. 350; Stevenson v. Fox, 57 N.Y.S. 
1094, 40 App.Div. 354. 

[a] Synonymous terms.—The terms 
“clear title,’ “good title,” and “mer- 
chantable title’ or “marketable title” 
are synonymous. Ogg v. Herman, 227 


N.D.—Kennedy v. Dennstadt, 154 N.| P. 476, 71 Mont. 10. 


W. 271, 31 N.D. 422 


4 See infra § 536. 
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terial defects,® or from palpable defects, and grave 
a title free and clear from material en- 
easements,®> and of all valid claims, 
outstanding interests, liens, and encumbrances what- 
soever;? ordinarily nothing less than a legal estate 
A title subject to 
restrictive covenants is generally unmarketable, re- 
gardless of whether the restrictions are beneficial 
or not,'! as where there is a possibility of a re- 
verter under such a covenant,’? unless the contin- 
gencies on which the reverter is to take effect are 
so improbable or remote that they may be disre- 


doubts ;° 
croachments,‘ 


in fee, an estate indefeasible.'° 


5. Cal.—Block v. Citizens’ Trust-& 
Savings Bank, 207 P. 510, 57 Cal.App. 
518. 


Fla.—Walker v. Close, 125 So. 521, 
126 So. 289, 98 Fla. 1103; Wheeler v. 
Sullivan, 106 So. 876, 90 Fla. 711. 

Tll.—Firebaugh v. Wittenberg, 141 
Ae 379, 309 Ill. 5386 [rev 227 f1l.App. 
Yaris 

Neb.—Robinson v. 
W. 564, 122 Neb. 461. 

N.Y.—Blanck v. Sadlier, 47 N.E. 
920; 1538 °NUY. 551, 40 L.R.A. 666. 

Wis.—Douglass v. Ransom, 
W. 260, 205 Wis. 439. 

[a] “Material defect,” within the 
meaning of the above rule is such de- 
fect as “will cause a reasonable doubt 
in the mind of a reasonably prudent 
and intelligent person, acting on com- 
petent legal advice, and prompt him 
to refuse to accept title. Douglass v. 
Ransom, 237 N.W. 260, 205 Wis. 439. 

6. Reynolds v. Borel, 25 P. 67, 86 
Calle oaSo) Urner: Vs McDonald, 18 ips 
262. 76 Cal. 179; Whittier v. Gorme- 
ley, 86 P. 726, 3 Cal. App. 489; Kennedy 
v. Dennstadt, 154 N.W. 271, 31 N.D. 
422; Pearce v. Freeman, 254 P. 719, 
122 Okl. 285; Ammerman v. Karnow- 
ski, 234 P. 774, 109 Okl. 156; Satter- 
thwaite v. Van Dissen, 226 P. 583, 99 
Okl. 233; Campbell v. Harsh, 122 P. 
are 31: OK1. 436; Veselka v. Forres, 
(Tex.Civ.App.) 283 S.W. 303. 

7. See infra § 633. 

8. See infra §§ 600-610. 

9. Conn.—Harris v. Weed, 93 A. 
232, 89 Conn. 214. 

Hawaii.—Kondo v. Dai Yen Chang, 
31 Hawaii 7. 

Iowa.—Herman v. Engstrom, 214 N. 
W. 588, 204 Iowa 341. 

Ky.—Huber v. Johnson, 
821, 74 Ky. 697%. 

Md.—Arnd v. Lerch, 159 A. 587, 162 
Md. 318. 

Mich.—Delnay v. Woodruff, 
W. 614, 244 Mich. 456. 

Mont.—Ogg v. Herman, 227 P. 476, 
71 Mont. 10. 

Neb.—Justice v. Button, 181 N.W. 
K36,.89 Nebr 86%, 33 LAR AN Siok 

N.J.—Cooper v. Cooper, 38 A. 198, 
56 N.J.Hq. 48. 

N. Y.—Hiffert v. Hummel, 250 N.Y. 
S. 461, 140 Misc. 328; Wohanka v. 
Nelson, ZT NGYa See cl miet  VLISC. 68.0: 
Jones v. Gardner, 10 Johns. 266. 

Okl.—Stone v. Lawrence, 5 P.(2d) 
1:24, 1153 OK, 89. 

Or.-—Security Savings & Trust Co. 
Ve Watta, 247 BP: U7, 118 Or. 559. 

Pa.—Herman v. Omer Ey 27 A. 1050, 
158 Pa. 424, 38 Am.S.R. 85 

Tex.—Veselka v. a (Civ.App.) 
288 S.W. 303. 

Wash.—Wilson v. Korte, 157 P. 47, 
91 Wash. 30. 

[a] Intestate’s interest under a 


Bressler, 240 N. 


237 N. 


192 S.W. 
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garded.1® 


insure it ;!° 


contract to purchase land on which in- 
stallments had been paid must be re- 
garded as real estate, rendering un- 
marketable a title contracted to be 
conveyed by his widow, who com- 
pleted the payments and took a deed. 


Abate v. Bianco, 128 N.Y.S. 271, 143 
App.Div. 511. 
[b] Outstanding dower.—A title 


with an outstanding, inchoate dower 
on it, or one that the dower has fast- 
ened on it by the death of the hus- 
band, is not a “marketable title” in 
the ordinary sense of these words. 
Cooper v. Cooper, 38 A. 198, 56 N.J. 


Eq. 48. Dower as encumbrance see in- 
fra § 599. 
[c] Unreleased trust deeds execut- 


ed to secure debts are a defect in title 
rendering it unmarketable, although 
limitations may have barred the trus- 
tee from foreclosure. Justice v. But- 
ton, 131 N.W. 736, 89 Neb. 367, 38 L. 
R.A.N.S. 1. 

[d] Under maxim, Lex non curat 
de minimis, a ,title will not be ad- 
judged ‘defective where the defects 
affect interests amounting only to a 
few dollars. Huber v. Johnson, 192 
S.W. 821, 174 Ky. 697. 

Encumbrances as affecting title in 
@eneral see infra §§ 576-632. 

10. Arnd v. Lerch, 159 A. 587, 162 
Md. 318; Gillespie v. Broas, 23 Barb. 
(N.Y.) 370; Kennedy v. Dennstadt, 154 
N.W. 271, 31 N.D. 422; West v. Gosh- 
en School Dist. v. Hughes, 13 Pa.Dist. 
&Co. 468. 

[a] Conveyance containing restric- 
tions as to use but without clause of 
forfeiture conveys an absolute fee 
which is a good and marketable title. 
West Goshen School Dist. v. Hughes, 
13 Pa.Dist.&Co. 468. 

Estate of vendor in general see su- 
pra § 515. 

11. Dethloff v. Voit, 158 N.Y.S. 522, 
172 App.Div. 201. 


Covenants as encumbrances in gen- 
eral see infra §§ 587—596. 


12. Van Vliet & Place v. Gaines, 
162 N.E. 600, 249 N.Y. 106, 59 A.L.R. 
‘682; Milan v. Towner, 243 N.Y.S. 483, 


‘229 App.Div. 428. 


13. Van Vliet & Place v. Gaines, 
ne N.E.. 600, 249 N.Y. 106, 59 A.L.R. 
682. 

14. White v. Bott, 158 S.B. 880, 163 
S.E. 397, 158 Va. 442. 

15. New York Investors v. Man- 
hattan Beach Bathing Parks Corpora- 
tion, 243 N.Y.S. 548, 229 App.Div. 593 
[aff 176 N.E. 6, 256 N.Y. 162 (rearg 
den 177 N.E. 174, 256 N.Y. 640)]. 


Title insurance generally see Title 
Insurance 62 C.J. p 1050. 


16. Flood v. Von Marcard, 172 P. 
884, 102 Wash. 140. 


[a] Thus a title which a title in- 
surance company refuses to insure 
because of a question of descent is not 
such a title as a buyer would take 
when exercising ordinary prudence. 


[§§ 584-535 


Whether a title is marketable is a ques- 
tion for the court.'# 


Insurability. A title is not rendered “marketable” 
by the mere fact that a title company is willing to 
but 
that such a company’s refusal to insure makes the 
title unmarketable.'® 

[§ 535] (2) Freedom from Reasonable Doubt. A 
good. or marketable title is a title which is free from 
reasonable doubt either in law or fact.17 


Doubt about the title to render it unmarketable 


on the other hand, it has been held 


Flood v. Von Marcard, 172 P. 884, 102 
Wash. 140. 


17. U.S.—Savage v. Shields, 293 F. 
863; Hess v. Bowen, 237 F. 510 [aff 
241 F. 659]; Lindsey v. Humbrecht, 
162 F. 548. _ 


Ala.—Smith v. Blinn, 127 So. 155, 
221 Ala. 24; Messer-Johnson Realty 
Co. v. Security Savings & Loan Co., 
94 So. 734, 208 Ala. 541, 542, 543 [quot 
Cyc]. 

Ark.—Vaughan v. Butterfield, 107 
S.W. 993, 85 Ark. 289, 122 Am.S.R. 31; 
Griffith v. Maxfield, 39 S.W. 852, 63 
Ark. 548. 

Cal.—Mertens y. Berendsen, 1 P. 
(2d) 440, 213 Cal. 111; Allen v. Globe 
Grain, ete., Co., 104 Pl 305, 156 ‘Gal. 
286; Norris v. Hay, 87 P. 380, 149 Cal. 
695; Muller v. Palmer, 77 P. 954, 144 
Cal. 305; Sheehy v. Miles, 28 P. 1046, 
93 Cal. 288; McCroskey v. Ladd, 28 P. . 
216; Reynolds v. Borel, 25 P. 67, 86 
Cal. 538; Turner v. McDonald, 18 P. 
262, 76 Cal. 177, 9 Am.S.R. 189;, Block 
v. Citizens’ Trust & Savings Bank, 207 
P. 510, 57 Cal.App. 518; Snowden vy. 
Derrick, 111 BP. 57,: 14 ‘CalsApp: 1309" 
Reed va'Sefton, 103" Ps 109 5teLimeal 
App. 88; Walters v. Mitchell, 92 P. 
325, 6 Cal.App. 410; Whittier v. Gorm- 
ley, 86 P. 726, 3 Cal.App. 489; Whelan 
v. Rossiter, 82 P. 1082, 1 Cal.App. 701. 


Del.—Monbar, Ine., v. Monaghan, 
ChE G2. AST Os 
Fla.—Taylor v. Day, 136 So. 701, 


102 Fla. 1006; Adams y. Whittle, 135 
So. 152, 101 Fla. 705; Walker v. Close, 
125 So. 621, 126 So. 289, 98 Mas 1103; 
Wheeler v. Sullivan, 106 So. 876, 90 
Fla. 711. 

Ga.—Houser v. Vose, 126 S.E. 869, 
33 Ga.App. 451. 


313 Ill. 92; Weberpals v. Jenny, 133 
N.E. 62, 300 Ill. 145; Attebery v. Blair, 
91 N.H. 475, 244 Tll. 363, 185 Am.S.R. 
342; Smith vy. Hunter, 89 N.E. 686, 
241 Ill. 514, 182 Am.S.R. 231; Koch v. 
Streuter, 83 N.E. 1072, 232 Ill. 594; 
Harding v. Olson, 52 N.E. 482, 177 Il. 
298; Street v. French, 35 N.E. 814, 147 
Tll. 342; Mead v. Altgeld, 26 N.E. 388, 
136 Ill. 298 [aff 33 Ill.App. 373]; Knox 
v. Despain, 156 Ill.App. 134; Becker v. 
F. O.: Erickson Co., 142 Ill.App. 133; 
Eggers v. Busch, 54 Ill.App. 279 [aff 
39 N.E. 619, 154 Ill. 604]. 


Ind.—Smith v. Turner, 50 Ind. 367; 
Kenefick v. Shumaker, 116 N.E. 319, 
64 Ind.App. 552; Jackson y. Creek, 94 
N.E. 416, 47 Ind.App. 541; Morris, v. 
Goodwin, 27 N.B. 985, 1 Ind.App. 481. 


Iowa.—Fagan v. Hook, 105 N.W. 
Udo yl lies INGW 5 O80 E84) cower costes 
Brown v. Widen, 103 N.W. 158. 


Kan.—Williams vy. Bricker, 109 P. 
998, Se. isan 3s, c380 I ROAGNG SLE S43 
roca v. Nellans, 108 P. 834, 82 Kan. 
424. 

Md.—Arnd v. Lerch, 159 A. 587, 162 
Md. 318; Potomac Lodge No. 31, I. 
O. O. F. v. Miller, 84 A. 554, 118 Md... 
405; Arey v. Baer, 76 A. 843, 112 Md. 
541; Sharp St. Station M. E. Church 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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within the meaning of this rule must be a reason- | able doubt on some debatable ground,!* that is, 


v. Rother, 
Thomson v. Ritchie, 


34 A. 8438, 83 Md. 289; 
30 A. 708, 80 Md. 


247; Emmert v. Stouffer, 3 A. 293, 6 
A. 177, 64 Md. 548; Gill v. Wells, 59 
Md. 492. 

Mass.—Hershorn v. Rubenstein, 156 
N.E. 251, 259 Mass. 288; Noster, 
Hall & Adams Co. v. Sayles, 100 N.E. 
644, 213 Mass. 319; Close v. Martin, 


94 N.E. 388, 208 Mass. 236; Gilson v. 
Cambridge Sav. Bank, 62 N.E. 728, 180 
Mass. 444; Jeffries v. Jeffries, 117 
Mass. 184. 

Mich.—Dikeman y, Arnold, 40 N.W. 
42, 71 Mich, 656. 


Minn.—Geray v. Mahnomen Land 
Co., 173 N.W. 871, 143 Minn. 383; Hu- 
bachek v. Maxbass Security Bank, 
134 N.W. 640, 117 Minn. 163, Ann.Cas. 
1913D 187; Howe v. Coates, 107 N.W. 
397, 97 Minn. 385, 114 Am.S.R. 723, 4 
L.R.A.N.S. 1170 and note; Ladd v. 
Weiskopf, 64 N.W. 99, 62 Minn. 29, 
69 L.R.A. 785; Austin v. Barnum, 53 
N.W. 1132, 52 Minn. 136; Richmond 
v. Koenig, 45 N.W. 1093, 43 Minn. 480; 
Hedderly v. Johnson, 44 N.W. 527, 42 
Minn. 443, 18 Am.S.R. 521; Townshend 
v. Goodfellow, 41 N.W. 1056, 40 Minn. 
SU We Am.S.R. (86; 3 LRA. 739. 


Miss.—Union & Planters’ Bank & 
Trust Co; v., Corley, 1133. ‘So. 232, 161 
Miss. 282. 


Mo.—Kling v. A. H. Greef Realty 
Co., 148 S.W. 203, 166 Mo.Anp. 190; 
Ives v. Crawford County Farmers’ 
Bank, 124 S.W. 23, 140 Mo.App. 293. 


Neb.—Robinson vy. Bressler, 240 N. 
W. 564, 122 Neb. 461; McLaughlin Vv. 
Nelson, 202 N.W. 871, 113 Neb. 308; 
Shonsey v. Clayton, 187 N.W. 1138, 107 
Neb. 695. 


N.J.—Pound vy. Pleister, 150 A. 58, 
Neos Lo att 153) As 907, 107 
.Eq. 577]; Burke v. Dortan, 137 A. 
101 N.J.Eq. 84; Standard Realty 
v. Gates, 182 A. 487, 99-N.J-Eq. 
ath Sharpe v. Stretch, 130 A. 231, 98 

N.J.Eq. 225; Doherty v. Egan Waste 
Cons Ll sA: 499, 91 N.J.Eq. 400; Dobbs 
v. Norcross, 24 N.J.fiq. 327; Vreeland 
v. Blauvelt, 23 N.J.Eq. 483. 


N.Y.—Monogram Development Co. 
v. Natben Const. Co., 171 N.E. 390, 
253 N.Y. 320; Crocker Point Ass’n v. 
Gouraud, 120 N.E. 737, 224 N.Y. 343; 
Cerf v. Diener, 104 N.E. 126, 210 N.Y. 
156; Brokaw vy. Duffy, 59 N.E. 196, 
PODLIN. Ya 39 Lo lw Neve Civabroen 349% 
Moot v. Business Men’s Inv. As- 
soc., 52 N.E. 1, 157 N.Y. 201, 45 L.R. 
A. 666; Heller v. Cohen, 48 N.E. 527, 
154 N.Y. 299; Blanck v. Sadlier, 47 
N-E: 920, 153° N.Y. 551,40 La. BEA. 666; 
McPherson v. Schade, 43 INV EY 52/75 149 
N.Y. 16; Greenblatt v. Hermann, 38 
N.E. 966, 144 N.Y. 13; Lahey v. Kort- 
right, 30 N.E. 989, 132 N.Y. 450; Ding- 
ley v. Bon, 29 N.E. 1028, 130 N.Y. 607; 
Kilpatrick v. Barron, 26 N.E. 925, 125 
N.Y. 751 mem; Irving v. Campbell, 24 
INGBeeSak D2 INDY. ibe, «8 du. FeAl 620 
Vought v. Williams, 24 N.E. 195, 120 
INE 2D o4, ee Ad e054, Oulu, Een DOue: 
Moore v. Williams, 22 N.E. 233, 115 N. 
Y. 586, 12 Am.S.R. 844, 5 L.R.A. 654, 23 
Abb.N.Cas. 404; M. EH. Church Home v. 
Mhompson,, Lb .N.E., 193, 108 N.Y. 618, 
’ 1 Silv.A. 564; HMleming v. Burnham, 2 


N.E. 905, 100 N.Y. 1; Shriver v. Shriv- 
CG, O00 NG 0.1.0, wa NE Villy. Iie. 4 36° 


Imlach. v. Seigel, 191 N.Y.S. 814, 199 
App.Div. 343; Mygatt v. Maslen, 126 
N.Y.S. 405, 141 App.Div. 468; Mea- 
dows v. Michel, 120 N.Y.S: 319, 135 
App.Div. 213; Heiferman v. Scholder, 
119 N.Y.S. 520, 134 App.Div. 579; Wa- 
dick v. Mace, 103 N.Y.S. 889, 118 App. 
Div. 777 [rev on other grounds 83 N. 
B.-571, 191 N.Y. 1]; Altman v. McMil- 
lin, 100 N.Y.S. 970, 115 App.Div. 234; 
Lowenfeld y. Ditchett, 99 N.Y.S. 724, 


[66 C. J.—55] 


114 App.Div. 56; Empire Realty Corp. 
v. Sayre, 95 N.Y.S. 371, 107 App.Div. 
415; Downey v.. Seib, 92 N.Y.S. 421, 
102 App.Div. 317 [aff 78 N.E. 66, 185 
NY. 427, 113° Ami S:R. 926; 8 L..ReAS 
N.S. 49]; Felix v. Devlin, 86 N.Y.S. 
12, 90 App.Div. 103 [aff 88 N.Y.S. 1101, 
91 App. Div. 613]; Fuhr v; Cronin, 81 


N.Y.S. 536, 82 App.Div. 210; Fowler 
v. Manheimer, 75 N.Y.S. 17, 70 App. 
Div. 56 [aff 70 N.E. 1098, 178 NVY. 


581]; Sproule v. Davies, 75 N.Y.S. 229, 
69 App.Div. 502; Kerrigan vy. Backus, 


_74 N.Y.S. 906, 69 App.Div. 329; Marks 


v. Halligan, 70 N.Y.S. 444, 61 App.Div. 
179; Wright v. Mayer, 62 N.Y.S. 610, 
47 App.Div. 604; Weil v. Radley, 52 
N.Y.S. 398, 31 App.Div. 25; Dworsky 
v. Arndstein, 51 N.Y.S. 597, 29 App. 
Div: 274; Simis v. McHlwoy, 42 N.Y. 
Su e290; =42) App Dive. 4843 Taylor v. 
Chamberlain, 39 N.Y.S. 737, 6 App.Div. 
38; Reynolds v. Strong, 31 N.Y.S. 329, 
82 Hun 202; Post v. Hazlett, 12 N.Y.S. 
838, 59 Hun 621; Porterfield v. Payne, 
UETIN: Yan Ou tO fie LLU oD OMe Sa vise avi 
Stimson, 538 N.Y.Super. 225 [aff 17 N. 
Ee. 144,110 N.Y. 621, 2 Silv.A. 70]; Zorn 
v. McParland, 28 N.Y.S. 485, 8 Misc. 
126 {aff 32 N.Y.S. 770, 11 Misc. 555 
(aff 50 N.E. 1123, 155 N.Y. 684)]; Bess 
Mar Realty Co. v. Capell, 164 N.Y.S. 
803; Reid v. Johnson, 121 N.Y.S. 750; 
Russell v. Wales, 100 N.Y.S. 785 [rev 
on other grounds 104 N.Y.S. 143, 119 
App.Div. 536] 

N.D.—Woodward v. McCollum, 111 
N.W. .623, 16 N.D. 42. 


Ohio.—FEleventh St. Church of 
Christ v. Pennington, 18 Ohio Cir.Ct. 
408, 10 Ohio Cir.Dec. 74. 


Or.—Wollenberg vy. Rose, 78 P. 751, 
Ab OR e165. 


Pa.—Blanchard v. Trustees, etce., 
of German Evangelical Protestant 
Church in Pittsburgh, 100 A. 804, 256 
Pa. 242; Clouse’s Appeal, 43 A. 413, 
192 Pa. 108; Holmes v. Woods, 32 A. 
54, 168 Pa. 530; Herman v. Somers, 
27 A. 1050, 158 Pa. 424, 38 Am.S.R. 
851; Murray v. Ellis, 3 A. 845, 112 Pa. 
485: Swayne-v. Lyon, 67 Pa. 436; 
Prateiv. Hby;) 67 “Pasi3965~ Swain v: 
Fidelity Ins., ete., Co., 54 Pa. 455; 
Moyer v. De Vincentis Const. Co., 164 
A. 111, 107 Pa.Super. 588; Richard- 
son v. Warden, 28 Pa.Dist. 970; Kolb 
v. O’'Hay, 28 Pa.Dist. 194; - Dalzell-v. 
Crawford, 1 Pars.Hq.Cas. 87, 2 Pa.L.J. 
Ine Bei lke A Maes OL bss, 


R.I.—Miller v. Bronson, 58 A. 257, 
Zou Reha 62: 


S.C. sManaway vy. Clapp, 148 S. 
BE. 18, 150 S.C. 249; Lowry v. Muldrow, 
29 S.C.Eq. 241. 


S.D.—Huwe v. Moulton, 211 N.W. 
453, 50 S.D. 588 [rev 203 N.W. 457, 48 
S.D. 205]; Sherman v. Beam, 130 N. 
W. 442, 27 S.D. 218; Godfrey v. Ros- 
enthal, 97 N.W.-365, 17 S.D. 452; Biack 
Hills Nat. Bank v. Kellogg, 56 N.W. 
LOGE 4 SUD. 312. 


Tenn.—Topp v. 
65. 


White, 12 Heisk. 


Tex.—Dixie Oil Co. v. McBurnett, 
(Civ.App.) 2 S.W.(2d) 485 [rev on 
other grounds (Commn.App.) 6 S.W. 
(2d) 83]; Texas Auto Co. vy. Arbetter, 
(Civ-App.) 1-S:W.(2d) 334; Austin -y. 
Carter, (Civ.App.) 296 S.W. 649; Bour- 
land v. Huffhines, (Civ.App.) 269 S.W. 
184 [aff (Commn.App.) 280 S.W. 561]; 
Alling v. Vander Stucken, (Civ.App.) 
194 S.W. 443; Nelson v. Butler, (Civ. 
App.) 190 S.W. 811; Dobson v. Zim- 
merman, 118 S.W. 236, 55 Tex.Civ.App. 
894;. Connely v: Putnam, 111 S.W. 
164, 51 Tex.Civ.App. 233; Greer v. In- 
ternational Stock Yards, 96 S.W. 79, 
43 Tex.Civ.App. 370; Corbett v. Mc- 
Gregor, (Civ.App.) 84 S.W. 278; Rob- 
erts & Corley v. McFadden, Weiss & 


Kyle, 74 S.W. 105, 32 Tex.Civ.App. 47. 

Utah.—Schenck v. Wicks, 65 P. 732, 
23 Utah 576. 

Va.—Matney v. Ratliff, 31 S.E. 512, 
SG EN ane ol 

Wash.—Jacobs v. Teachout, 219 P. 
38, 126 Wash. 569; Wilson v. Korte, 
157 P. 47, 91 Wash. 30; Charles Som- 
erss Cow yb Pixs 134 RP. .93:2, a7oeovvashs 
Zoos) Milton va Crawit ord, 1d Saeeereas 
65 Wash. 145; Wingard v. Copeland, 


116 P. 670, 64 Wash. 214; Summy v. 
Ramsey.) L014 Bs 506,753. 0 Washo os 
Cummings v. Dolan, 100 P. 989, 52 
Wash. 496, 132 Am.S.R. 986; Hoff- 
man v. Titlow, 92 P. 888, 48 Wash. 80. 

W.Va.—Bowden v. Laing, 138 S.E. 
449, 103°>W.Va, 733; Summers s v. Hive- 


ly, 88 S.E. 608, 78 W.Va. 53; “Morrison 
vy Wagey, 27 S.B. 314, 438 W.Va. 405. 

Wis.—Andrews v. Flueckiger, 170 
N.W. 256, 168 Wis. 348; Zunker v. 
Kuehn, 88 N.W. 605, 113 Wis. 421; 
Nelson v. Jacobs, 75 N.W. 406, 99 Wis. 
547; Harrass v. Edwards, 69 N.W. 69, 
94 Wis. 459. 


Ont.—Aalto v. Blake, [1925] 2 Dom. 
L.R. 27; Re Aston, 48 Ont.L. 168. 

[a] “A title open to a reasonable 
doubt is not a marketable title.” 
Fleming v. Burnham, 2 N.E. 905, 100 
N.Y. 1, 10 [quot Irving v. Campbell, 
24 N.H. 821, 121 N.Y. 353, 358, 8 LARA. 
620; Kullman v. Cox, 49 N.Y.S. 908, 26 
App.Div. 158, 163; Jay v. Wilson, 36 
NAXES 0186.10) Elums ot eS016 1. 

[b] Sale authorized by corpora- 
tion.—-A corporation’s duly authoriz- 
ing a sale of property gives a market- 
able title, as against the contention 
that the title was unmarketable be- 
cause the corporation’s subsequent 
dissolution was not unanimous. Hd- 
munds v. Gwynn, 159 S.E. 205, 161 S. 
BH. 892, 157 Va. 528. : 

{c] Shifting highway.—Where a 
town shifts a road at the instance and 
expense of an abutting owner, but 
never conveys the abandoned strip to 
the abutting owner, the title is in such 
a state that a buyer of the abutting 
lot should not be compelled to accept 
a conveyance. Huber v. Gorg, 168 N. 
Y.S. 834, 181 App.Div. 369. 


18. U.S.—Liberty Oil Co. v. Con- 
don Nat. Bank, 291 F. 293. 

é ‘Boylan vy. Wilson, 79 So. 364, 
202 Ala. 26. 

Ark.—Fenner v. Reeher, 230 S.W. 
581, 148 Ark. 553; Griffith v. Maxfield, 
39 S.W. 852, 63 Ark. 548. 

Md.—Levy y. Iroquois Bldg. Co., 30 
A. 707, 80 Md. 300. 

Mich.—Delnay v. Woodruff, 221 N. 
W. 614, 244 Mich. 456. 

Minn.—Hedderly vy. Johnson, 44 N. 
W. 527, ae Minn. 443, 18 Am.S.R. 521. 

Nie 5 ‘ 
G53). 02 en 543 [rev 138 A. 533, 
101 N.J.Eq. 479]; Potter v. Lumsden, 
117_ A. 31, 93 N.J.Eq. 476; Vreeland 
v. Blauvelt, 23 N.J.Eq. 483. 


N.Y.—Van Vliet & Place v. Gaines, 
162 N.E. 600, 249 N.Y. 106, 59 A.L.R. 
682; Cerf v. Diener, 104 N.E. 126, 210 
NiY.elb65 Brokaw fy... Ditty, bo) Naa 
196, 165 N.Y. 391; New York Investors 
v. Manhattan Beach Bathing Parks 
Corporation, 243 N.Y.S. 548, 229 App. 
Div. 2593 Path 106) NIB 62 TeIN Ey ia, 


256% Ni Yiwl 627640438 Raliter) Gomis 

Malk, 173..N.Y.S. 251, 105 Mise. 6. 
Pa.—List v. Rodney, 83 Pa. 483. 
Tex.—Austin vy. Carter, (Civ.App.) 


296 S.W. 649. 
Wis.—Harrass vy. Edwards, 69 N.W. 
69, 94 Wis. '459. 
Eng.—lLowes v. 
547, 33 Reprint 681. 


Lush, 14 Ves.Jr. 
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a “rational doubt”!® or substantial doubt;?° such 
a doubt, if on a question of law, as will cause the 
judicial mind to hesitate before deciding it,?! or, 
as it has been otherwise characterized, a “real and 
not fanciful” doubt;?2 such a doubt or uncertainty 
about the title as will be sufficient to form a basis 


And see cases supra note 17. 

[a] “A material defect in the title 
to land is such a defect as will cause 
a reasonable doubt and just appre- 
hension in the mind of a reasonably 
prudent and intelligent person, act- 
ing upon competent legal advice, and 
prompt him to refuse to take the deed 
at a fair value.” MHarrass v. Edwards, 
69 N.W. 69, 94 Wis. 459, 464. 


[b] Title is not unmarketable (1) 
so as to enable a purchaser to avoid 
the contract of purchase, unless the 
record title contains on its face some- 
thing which may lead to some fact 
that may disturb the title, or the ti- 
tle depends on matter in pais, which 
is itself a doubtful fact, and cannot 
be determined except by judicial pro- 
ceedings. Rutherford Land, etc., Co. 
v. Sanntrock, (Ch.) 44 A. 938 [aff 46 
Atv455. 60 WN. dod. 471d. C2) Wahere 
defendant agreed to purchase from 
plaintiff land conveyed by the father 
of plaintiff's grantor to such grantor, 
his daughter, in consideration of five 
dollars and natural love and affection, 
and four days after this deed was 
made the father made his will, which 
was set aside at the instance of a 
granddaughter, as having been pro- 
eured by the fraud and undue influ- 
ence of such daughter, and thereafter 
the daughter, for valuable considera- 
tion, conveyed to plaintiff, the uncer- 
tainty as to the’future action of the 
granddaughter did not create such a 
reasonable doubt of the validity of 
plaintiff’s title as would relieve de- 
fendant from _ specific performance. 
Levy v. Iroquois Bldg. Co., 30 A. 707, 
80 Md. 300. 


[ec] If doubt depends on matter of 
fact, and there is no doubt as to how 
the fact is, and if it may be readily 
and easily shown,at any time, it does 
not make the title unmarketable. 
Hedderly v. Johnson, 44 N.W. 527, 42 
Minn. 448, 18 Am.S.R. 521. 


[d] Act of bankruptcy by the ven- 
dor is sufficient objection to the title, 
without showing a debt on which a 
commission could issue. Lowes v. 
Lush, 14 Ves.Jr. 547, 33 Reprint 631. 


[e] As dependent on death of per- 
son.—Where the validity of the title 
offered to a purchaser depends on 
whether a person who is entitled to 
an estate by the curtesy is dead, and 
the evidence on that question is such 
that the trial court as a matter of 
discretion and fact will be entitled to 
find that it is so probable that such 
person is dead that the proffered title 
may be regarded as marketable and 
the purchaser compelled to accept it, 
but that different inferences may be 
drawn from the facts proved, it can- 
not be said as a matter of law that 
the title so offered is marketable. 
Cerf v. Diener, 104 N.E. 126, 210 N. 
nel 56. 


[f] Where title of vendor is based 
on power of sale, doubt may arise un- 
der a requirement for a marketable 
title, either as to construction of pow- 
er or as to existence of facts neces- 
sary to justify its exercise. Austin 
v. Carter, (Tex.Civ.App.) 296 S.W. 
649. 

{g] Encroachment.—Where a ven- 
dor contracts to convey land, and it is 
shown that the building which stands 
upon the land overlaps the adjoining 
lot eight inches or more, the vendor's 


VENDOR AND PURCHASER 


sonable men,” 


| title to the land on the adjoining lot 

upon which part of the building 
stands is so doubtful as to justify the 
vendee in refusing the deed. Mea- 
dows v. Michel, 120 N.Y.S. 319, 135 
App.Div. 213. 


19. Arnd v. Lerch, 159 A. 587, 162 
Md. 318; Gill v. Wells, 59 Md. 492; 
Zelman vy. Kaufherr, 73 A. 1048, 76 N. 
J.Eq. 52; Barger v. Gery, 53 A. 483, 
64 N.J.Eq. 263; Shriver v. Shriver, 86 
N.Y. 575 [aff 24 Hun 658]; Stapylton 
San eoa 16 Ves.Jr. 272, 33 Reprint 


[a] Rational doubt exists as to 
the validity of a title when a court 
of law would not feel justified in in- 
structing the jury to find the exist- 
ence of the fact on which the ven- 
dor’s title depends. Shriver vy. Shri- 
ver, 86 N.Y. 575 [aff 24 Hun 658]. 

20. Arnd v. Lerch, 159 A. 587, 162 
Md. 318. 

21. Md.—Gill v. Wells, 59 Md. 492. 

Minn.—Hedderly v. Johnson, 44 N. 
W. 527, 42 Minn. 443, 18 Am.S.R. 521. 


N.Y.—Shriver vy. Shriver, 86 N.Y. 
575 [aff 24 Hun 658]. 

N.D.—Bruegger v. Cartier, 151 N. 
W. 34, 29 N.D. 575. 

Tex.—Adkins v. Gillespie, (Civ. 


App.) 189 S.W. 275. 

Wis.—Douglass v. Ransom, 237 N. 
W. 260, 205 Wis. 439. 

[a] Marketable title is one free 
from judicial doubt or uncertainty as 
to facts under which possession can 
be acquired and retained without liti- 


App.) 189 S.W. 275 


Opinion or decree of court as af- 
fecting title generally see infra § 546. 


22. Eckhouse v. Berwyn BEstates, 
151 A. 371, 106 N.J.Eq. 485 [den re- 
opening decree 146 A. 65, 104 N.J.Kq. 
416, and aff 148 A. 917, 106 N.J.Hq. 
276]; Mendel v. Berwyn Bstates, 149 
A.| 894 [aff 149 A. 893, 106 N.J.Eq. 
275]; Zelman v. Kaufheryr, 73 A. 1048, 
76 N.J.-Eq. 52; Bound Brook M. E. 
Church v. Roberson, 58 A, 1056, 68 N. 
J.Eq. 431. 

23. Shousey v. Clayton, 187 N.W. 
113, 107 Neb. 695. 

Freedom from litigation as element 
of marketability see infra § 536. 


24. Ark.—Holt v. Manuel, 54 S.W. 
(2a) 66; Griffith v. Maxfield, 39 S.W. 
852, 68 Ark. 548. 


Cal.—Phillips v. Day, 22 P. 976, 82 
Cal. 24. 


Ind.—Kenefick v. Shumaker, 116 N. 
319, 64 Ind.App. 552. 


Minn.—Howe v. Coates, 107 N.W. 
897, 97 Minn. 385, 114 Am.S.R. 728, 4 
L.R.A.N.S. 1170 and note. 


N.J.—Pound vy. Pleister, 150 A. 58, 
106° IN. J.Egq. 101. Pati 168) A. -907,, 107 
N.J.Eq. 577]. 

N.Y.—Higgins v. Eagleton, 50 N.E. 
287, 155 N.Y. 466; Heller v. Cohen, 
48 N.E. 527, 154 N.Y. 299; Greenblatt 
v. Hermann, 38 N.B. 966, 144 N.Y. 13; 
Vought y. Williams, 24 N.E. 195, 120 
NOY 25s thc AniNS: Re m6s4e Sonu RA: 
591; Methodist Episcopal Church 
Home v. Thompson, 15 N.E. 193, 108 
N.Y. 618 mem, 1 Silv.A. 564; Celestial 
Realty Co. -v. Childs, 169 N.Y.S.' 597, 
182 App.Div. 85 [rev 166 N.Y.S. 921, 
100 Misc. 5382]. 


EH. 


gation. Adkins v. Gillespie, (Tex.Civ. |’ 
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of litigation.23 Furthermore the doubt must be such 
as affects the market value of the land and‘ will 
interfere with the sale to a reasonable purchaser ;°* 
such a defect or doubt as will cast a cloud on the 
title and render it suspicious in the minds of rea- 


However, the law requires only ° 


Pa.—Nicol v. Carr, 35 Pa. 381. 


Tex. — Huffhines Vv. Bourland, 
(Commn.App.) 280 S.W. 561; Texas 
Auto Co. v. Arbetter; (Civ.App.) 1 S. 
W.(2d) 334; Roberts v. McFadden, 
74 S.W. 105, 32 Tex.Civ.App. 47. 


Utah.—Schenck v. Wicks, 65 P. 732, 
23 Utah 576. 
Wash.—Empey v. Northwestern & 


Pacific Hypotheekbank, 225 P. 226, 129 
Wash. 392; Flood v. Von Marcard, 172 
P. 884, 102 Wash, 140. 

Title which reasonable purchaser 
would accept as element of market- 
ability see supra § 534. 

25. U.S.—Gepford v. Burge, 5 F. 
(2d) 829. 

Ill.—Brelie v. Klafter, 174 N.E. 882, 
342 Ill. 622; Ewing v. Plummer, 140 
N.E. 42, 308 Ill. 585; Lamotte v. Steid- 
inger, 107 N.E. 850, 266 111. 600; Geith- 
man v. Hichler, 107 N.H. 180, 265 Til. 
579; Brown v. Cannon, 10 Ill. 174. 


Kan.—Feldhut v. Brummitt, 150 P. 
549, 96 Kan. 127; Williams v. Bricker, 
ie Bs 9985 83 Kani-53y 80 ida: ANS: 

Ky.—People’s Saving Bank & Trust 
Co. v. Board of Trustees of South 
Side Baptist Church of Covington, 294 
S.W. 804, 220 Ky. 118. 

Md.—J. T. Donohue Realty Co. v. 
Wagner, 141 A. 337, 154 Md. 588. 

Md.—Ford vy. Wright, 72 N.W. 197, 
114 Mich. 122. 

N.M.—Zimmermann y. Wilkson, 290 
795, 35 N.M. 117. 

N.Y.—Heller v. Cohen, 48 N.E. 527, 
154 N.Y. 299; Biffert v. Hummel, 250 
N.Y.S. 461, 140 Mise. 328. 
$.D.—Larson v. Thomas, 215 N.W. 
927, 51 S.D. 564, 57 A.L.R. 1246. 


P. 


Wis.—Andrews v. Flueckiger, 170 
N.W. 256, 168 Wis. 348. 

fa] Tlustration—Where an_ad- 
ministrator purchased, in his indi- 


vidual capacity, land belonging to the 
estate at'a foreclosure sale, the pos- 
sibility of a valid election by one of 
the minor heirs to consider the ad- 
ministrator’s holding as a trust for 
the heirs was a cloud on his title suf- 
ficient to justify defendant’s refusal 
to accept it. Ford v. Wright, 72 N.W. 
197, 114 Mich. 122. 


[b] Title, clouded by trust deed 
by a stranger to the record title, but 
one who is not shown to be in fact 
a stranger to the true title, is not a 
marketable title. Zimmerman v. Wilk- 
son, 290 P. 795, 35 N.M. 117. 


[ce] Subject to prior contract.—A 
conveyance by the owner expressly 
subject to a prior contract of sale of 
the land does not constitute a cloud 
on title as to the purchasers under 
the contract of sale. Andrews v. 


Aik Tee 170 N.W. 256, 168 Wis. 
{d] Release by the vendor of a 


claim for damages to the property 
from the normal operation of a sew- 
erage plant is not a defect in the title. 
J. T. Donohue Realty Co. v. Wagner, 
141 A. 337, 154 Md. 588. 

[e] Reverter provision in a quit- 
claim deed is not a “cloud on title,” 
where the grantor is without interest. 
People’s Saving Bank & Trust Co. y. 
Board of Trustees of South Side Bap- 
tist Church of Covington, 294 S.w. 
804, 220 Ky. 113. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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_ a substantial compliance by the vendor with respcet 
to furnishing a merchantable or marketable title,?® 
and, hence, the rule that the title must be free from 
reasonable doubt does not require a title absolutely 
free from all suspicion or possible defect,27 or justi- 
fy a captious or frivolous objection;?® nor does it 


26. Cutter v. Greene, 201 N.W. 3738, 
185 Wis. 163. And see cases infra 
note 27. 

27. U.S.—liberty Oil Co. v. Con- 
don Nat. Bank, 291 F..293. 

Cal.—Phillips v. Day, 22 P. 976, 82 
Cal. 24. 

D.C.—Whitney vy. Groo, 40 App.D. 
C. 496. 

Fla.—Adams y. Whittle, 135 So. 152, 
101 Fla. 705. 

Ga.—Cowdery v. Greenlee, 55 S.E. 
918, 126 Ga. 786, 8 L.R.A.N.S. 137. 

Ill.—Dime Savings & Trust Co. v. 
Knapp, 145 °N.B. 235, 3113 Hl 377; 
Geithman vy. Hichler, 107 N.E. 180, 265 
Ill. 579; Attebery v. Blair, 91 N.E. 
475; 244 Till’ 363, 135) Am.S:Ri. 342. 
Eggers v. Busch, 54 Ill.App. 279,’ 282 
Laff 39 N.D. 619, 154 Tl. 604]. 

Ind.—Kenefick y. Shumaker, 116 N. 
BH. 319, 64 Ind.App. 552. 

Iowa.—Kurtz v. Gramenz, 198 N.W. 
325, 198 Iowa 222; Cappel v. Potts, 
185 N.W. 148, 192 Iowa 661. 

Ky.—Wolverton v. Baynham, 10 S. 
W.(2d) 837, 226 Ky. 214; Duncan v. 
Glore, 224 S.W. 678, 189 Ky. 132. 

La.—WNorton y. Enos, 104 So. 194, 
158 La. 423; Henry v. Barker, 58 So. 
13/8, 130 a. 434), 

Mass.—Foster, Hall & Adams Co. v. 
Sayles, 100 N.H. 644, 213 Mass. 319; 
Batt v. Mallon, 25 N.H. 17, 151 Mass. 
477, 7 L.R.A. 840; Dow v. Whitney, 
16 N.E. 722, 147 Mass. 1. 

Mich.—Delnay v. Woodruff, 221 N. 
W. 614, 244 Mich. 456. 

Mo.—Kling v. A. H. Greef Realty 
Co., 148 S.W. 203, 166 Mo.App. 190. 

Neb.—McLaughlin v. Nelson, 202 N. 
W. 871, 113 Neb. 308. 

N.Y.—Greenblatt v. Herman, 38 N. 
E. 966, 144 N.Y. 18; Todd v. Union 
Dime Sav. Inst., 28 N.B. 504, 128 N.Y. 
636, 3 Silv.A. 539; Empire Realty 
Corp. v. Sayre, 95 N.Y.S. 371, 107 App. 
Div. 415; Schermerhorn vy. Niblo, 15 
N.Y.Super. 161; Moser v. Cochrane, 
12 Daly 292 [aff 13 N.E. 442, 107 N.Y. 
Solteean ner yOOrsv. malk, 2073. INOY.S. 
251, 105 Mise. 6. 

Ohio.—Eleventh St. Church of 
Christ v. Pennington, 18 Ohio Cir.Ct. 
408, 10 Ohio Cir.Dec. 74. 

S.D.—Larson vy. Thomas, 215 N.W. 
927, 51 S.D. 564, 57 A.L.R. 1246; Tripp 
Ver Sleler diol INuWe “S81; noo eb. nogd 
[reh den 164 N.W. 67, 39 S.D. 221]. 

Tex.—WNelson v. Butler, (Civ.App.) 
190 S.W. 811. 

Wash.—Wilson v. Korte, 157 P. 47, 
91 Wash. 30; Moore v. Elliott, 136 P. 
849, 76 Wash. 520; Milton vy. Craw- 
ford, 118 P. 32, 65 Wash. 145. 

Wis.—Cutter v. Green, 201 N.W. 
373, 376, 185 Wis. 163. 

Ont.—-London, ete., Co. v. Graham, 
16 Ont. 329. 

“Tt is a matter of common knowl- 
edge that few titles to property are 
in existence where some flaw may not 
be suggested.” Cutter v. Green, 
supra. 

[a] Baro possibility that title may 
prove defective (1) does not make it 


unmarketable and justify the pur- 
chaser in refusing to accept it. Lib- 
erty Oil Co. v. Condon Nat. Bank, 


Whitney v. Groo, 40 App. 


291.-F. 293; : 
Attebery v. Blair, 91 N.E. 


D.C. 496; 
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475, 244 All. 368, 185 Am.S.R. 342: 
Garden City Sand Co. v, Miller, 41 N. 
Py Os, Late ela 220% Norwegian 
Evangelical Free Church v. Milhauser, 
169 N.E. 134, 252 N.Y. 186; Higgins 
v. Hagleton, 50 N.E. 287, 155 N.Y. 466. 
(2) The possibility of the successful 
assertion of a claim to any interest 
in the land is insufficient to render the 
title unmarketable. Pooler v. Sam- 
met, 115 N.Y.S. 578, 130 App.Div. 650 
[rev 111 N.Y.S. 658, 58 Misc. 469]. 


[b] Decree for title against non- 
residents, allowing them time to show 
cause, does not necessarily entitle a 
purchaser to refuse to accept a con- 
veyance. Hays vy. Tribble, 3 B.Mon. 
(Ky.) 106. 


{c] Title is not rendered unmar- 
ketable by: (1) A quitclaim deed by 
an interloper on part of the property, 
in the absence of any suggestion that 
grantor or grantee ever had posses- 
sion. Kurtz v. Gramenz, 198 N.W. 
325, 198 Lowa 222. (2) ‘The fact that 
a house on the property does not com- 
ply with the Tenement House Act. 
Umberg v. Neinken, 112 N.Y.S. 618, 


128 App.Div. 165; Woodenbury vy. 
Spier, 106 N.Y.S. 817, 122 App.Div. 
396. (8) The fact that the building 


on property contracted to be con- 
veyed does or does not conform to the 
building code of the city of New York, 
or other municipal ordinances. Leer- 
burger v. Watson, 134 N.Y.S. 818, 75 
Mise. 3 [aff 142 N.Y.S. 1127, 157 App. 
Div. 915 (aff 107 N:E. 1080, 213 N.Y. 
662)]. (4) The mere making of a 
hostile claim against the person in 
possession of realty. Nasha Holding 
Corporation v. Ridge Bldg. Corpora- 
tion, 223 N.Y.S. 228, 221 App.Div. 238. 
(5) The possible existence of un- 
recorded deeds if there is no evidence 
of such deeds. Dow vy. Whitney, 16 N. 
EK. 722, 147 Mass. 1. (6) The fact 
that a certain party had an option 
on the land for ninety days from date 
without a showing that the optionee 
had exercised the option. John Ring- 
ling Estates v. White, (Fla.) 141 So. 
884. (7) Vague uncertainties of an 
impractical and wholly useless char- 
ACteEr aL POstley, Vv, iNatkanee lie NYAS. 
382, 213 App.Div. 595. 


{d] Probability of title in state.— 
Where it appears that it is impossible 
to determine whether the land was lo- 
cated on a strip of land formerly un- 
der water, title to which it is claimed 
is in the state, the contract should be 
enforced against the purchaser, there 
being no probability that the state’s 
title could be sustained. Bardes v. 
Herman, 129 N.Y.S. 7238, 144 App.Div. 
772 [aff 114 N.Y.S. 1098, 62 Mise. 428]; 
Warth v. Herman, 129 N.Y.S. 730, 144 
App.Div. 943 [aff 101 N.E. 1125, 207 
INOYA0 745. 


[e] Prior contracts. — The fact 
that the vendor, prior to his contract 
with the purchaser, had made two 
contracts for the exchange of portions 
of the land with others and had 
actually conveyed the land covered by 
one contract does not constitute a de- 
fect in title where those contracts for 
exchange had failed, and the interest 
conveyed by the vendor had reverted 
to him because of the inability of the 
other parties to give good title to the 
lands he was to receive. Morrison v, 
Neely, (Tex.Civ.App.) 239 S.W. 661 
[conforming to op (Commn.App.) 231 
S.W. 728]. 
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require that the title shall be in fact bad.2° 


[§ 536] (3) Freedom from Litigation.*° 
to be marketable, must also not be in litigation,?+ 
or be such as may, to a reasonable probability, sub- 
ject the purchaser to the hazard and expense of 
future litigation necessary to defend or perfeet it.?2 


A title, 


[f{] Refusal to make loan. — A 
financial institution’s refusal to make 
a mortgage loan is worthy of consid- 
eration, but not conclusive on the 
question whether the title is unmar- 
ketable. Delnay v. Woodruff, 221 N. 
W. 614, 244 Mich. 456. 

{g] Stipulation against unmarket- 
ableness.—Purchaser is not entitled 
to refuse to accept a formal contract 
of sale providing that conveyance is 
subject to any facts shown by survey 
by city surveyor, especially where 
vendor offers to insert a stipulation 
that the purchaser will not have to 


take title if it is unmarketable. 
Caledonia Holding Corporation  v. 
Schneiderman, 210 N.Y¥.S. 474, 125 
Misc. 177. 

28. Fenner v. Reeher, 230 S.W. 
581, 148 Ark. 553; Gill v. Wells, 59 
Md. 492; Summy v. Ramsey, 101 P. 


506, 53 Wash. 93, 96. 

“The well-established rule that a 
vendee contracting for a good title is 
entitled to demand and receive a mar- 
ketable title, has been adopted by the 
courts to protect him from such de- 
fects only as would cause a prudent 
and cautious purchaser to entertain a 
just apprehension of future trouble. 
It was not adopted to arm and equip 
the vendee with a sword of defense, 
in the form of technical and unsub- 
Stantial objections, to aid him in es- 
caping liability in the event of his de- 
sire to avoid the obligations imposed 
upon him by the contract into which 
he has voluntarily entered. Courts of 
justice, in adopting such a rule, nev- 
er intended that he should be permit- 
ted to suggest technical, frivolous, or 
unsubstantial objections, and insist 
upon their removal, in the hope that 
the vendor could not comply with his 
demands, and thus enable the vendee 
to avoid performance and do so with- 
out loss.”” Summy v. Ramsey, supra. 


29. D.C.—Block v. Ryan, 4 App.D. 
GHe2835 

Kan.—Williams v. Bricker, 109 P. 
998, 83 Kan. 53, 30 L.R.A.N.S. 343. 


Neb.—Shonsey y. Clayton, 187 N.W. 
113, 107 Neb. 695. 


N.Y.—Hilliker v. Rueger, 114 N.E. 
391, 219 N.Y. 3834; WHeiferman v. 
Scholder, 119 N.Y.S. 520, 134 App.Div. 
579; Hiffert v. Hummel, 250 N.Y.S. 
461, 140 Mise. 323. 


Tex.—Adkins v. 
App.) 189 S.W. 275. 


[a] “A good title may be ‘unmar-. 
ketable’ sometimes; that is to say, 
that though good, ordinary purchas- 
ers might be deterred from buying 
by reason of some circumstance or ir- 
regularity attending it.” Block v. 
Ryan, 4 App.D.C. 288, 287. To same 
effect Adkins v. Gillespie, (Tex.Civ. 
App.) 189 S:W. 275, 281. 

30. Effect of lis pendens against 
or involving property sce infra § 
bpd: 

31. See infra §§ 554, 555. 

32. U.S.—Columbia Bank y. Hag- 
ner, 1 Pet. 455, 7 L.Ed. 219; Savage 
v. Shields, 293 F. 863; Liberty Oil 
Co. v. Condon Nat. Bank, 291 F. 293. 

Ala.—Smith vy. Blinn, 127 So. 155, 
221 Ala. 24. 

Ark.—Holt v. Manuel, 54 S.W.(2da) 
66. 


Gillespie, (Civ. 


Cal.—Norris v. Hay, 87 P. 380, 149 
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Cal. 695; Koshland v. Spring, 48 P. 
58, 116 Cal. 689; Reynolds v. Borel, 25 
P. 67, 86 Cal. 538; Turner v. McDon- 
Bld ys oe 262076 Cal. Liteon Armesaky, 
189; Snowden v. Derrick, 111 P. 757, 
14 Cal.App. 309; Reed v. Sefton, 103 
Py 1095," 11 CalApp.. §85- Walters) v-: 
Mitchell, 92 P. 315, 6 Cal.App. 410; 
Whittier v. Gormley, 86 P. 726, 3 Cal. 
App. 489; Whelan v. Rosseter, 82 P. 
1082, 1 Cal.App. 701. 

D.C.—Crowley v. O'Neil, 50 App.D. 
(COS ROB abn euey es 

Fla.—Adams v. Whittle, 135 So. 152, 
101 Mla. 705; Walker v. Close, 125 
So. 521, 98 Pla. 1103, 126 So. 289: 


Ga.—Cowdery v. Greenlee, 55 S.H. 
918, 126 Ga. 786, 8 L.R.A.N.S. 137. 


Idaho.—Bell v. Stadler, 174 P. 129, 
31 Idaho 568. 

Ill._—Brelie v. Klafter, 174 N.E. 882, 
342 Ill. 622; Hayne v. Fenton, 151 _N. 
By SiG. oat Tl. 442) Cobb va wialrett, 
144 N.E. 834, 313 Ill. 92; Firebaugh v. 
Wittenberg, 141 N.E. 379, 309 Til. 536 
[rev 227 Ill.App. 77]; Weberpals v. 
Jenny, 133 N.B. 62, 300 Ill. 145; Smith 
v. Hunter, 89 N.E. 686, 241 Ill. 514, 132 
Am.S.R. 231; Harding v. Olson, 52 N. 
HB. 482, 177 Ill. 298; Street v. French, 


35 N.H. 814, 147 Ill. 342; Cowen v. 
Epstein, 248 Ill.App. 111; Knox v. 
Despain, 156 Iil.App. 134; Becker v. 
BH. O. Erickson, 142 I1].App. 133. 


Ind.—Morris v. Goodwin, 27 N.E. 
985, 1 Ind.App. 481. 

Iowa.—Cappel v. Potts, 185 N.W. 
148, 192 Iowa 661; Brown v. Widen, 
103 N.W. 158;. Henderson v. Beatty, 
99 N.W. 716, 124 Iowa 163; Stevenson 
v. Polk, 32 N.W. 340, 71 Iowa 278. 


Kan.—Williams v. Bricker, 105 P. 
998 83 Kan. 53, 30 LRA.N JS. 343; 
McNutt vy. Nellans, 108 P. 834, 82 Kan. 
424, 

Ky.—Ethington v. Rigg, 191 S.W. 
8, 173 Ky. 355; Early v. Douglass, 62 
S.W. 860, 110 Ky. 818, 23 Ky.L. 298. 


La.—Marsh v. Lorimer, 113 So. 808, 
164 La. 175; McMillan v. Lorimer, 113 
So. 812, 164 La. 185; Praegner v. Kin- 
nebrew & Ratcliff, 100 So. 247, 156 
La. 132; Talbot v. New Orleans Land 
COs US SOD Sone 4 3ulua. 263c (Canter. va 
Morris Bldg., ete., Imp. Assoc., 32 So. 
473, 108 La. 148; Lyman v. Stroud- 
bach, 16 So. 662, 47 La.Ann. 71; In- 
vestors Realty Co., Ltd. v. Gondolfi, 
9 La.A. (Orleans) 284; Donaldson v. 
State Realty Co., 8 La.A. (Orleans) 
260; Caruso vy. Giacomino, 8 La.A. 
(Orleans) 73. 

Md.—Wagner v. James A. Bealmear 
& Son Co., 109 A. 466, 185 Md. 690; 
Arey v. Baer, 76 A. 843, 112 Md. 541; 
Hewitt v. Parsley, 60 A. 619, 101 Md. 


206; Emmert v. Stouffer, 3 A. 293, 6 
_A. 177, 64 Md. 543; Gill v. Wells, 59 
Md. 492. 


Mass.—Jeffries v. Jeffries, 117 Mass. 
184. 

Mich.—Platt v. 
720, 71 Mich. 112. 


Minn.—Howe v. Coates, 107 N.W. 
397, 97 Minn. 385, 114 Am.S.R. 723, 
4 L.R.A.N.S. 1170 and note; Town- 
shend y. Goodfellow, 41 N.W. 1056, 
40 Minn. 312, 12 Am.S.R. 736, 3 L.R.A. 
739. 

Mo.—Luckett v. Williamson, 31 Mo. 
54; Williams v. Bllis, (App.) 239 S.W. 
157; Ives v. Crawford County Farm- 
ers’ Bank, 124 S.W. 23, 140 Mo.App. 
293; Birge v. Bock, 44 Mo.App. 69. 


Mont.—Silfvast v. Asplund, 20 P. 


Newman, 38 N.W. 


(2d), 631 7 Oss va blerman, 2270. 476, 
71 Mont. 10; Bozdech v. Montana 
Ranches Co., 216 BP: 319; 67 Mont. 
366. 


Neb.—Shonsey v. Clayton, 187 N.W. 
113, 107 Neb. 695. 
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N.J.—Bier v.. Walbaum, 131 A. 888, 
102 N.J.Law 368; Brengard Vv. 
Meighan, 136 A. 502, 1035 N.J.Eq. 387; 
Standard Realty Co. v. Gates, 132 A. 
487, 99 N.J.Eq. 271; - Breitman. v. 
Jaehnel, 132 A. 291, 99 N.J.Eq. 243 [aff 
135 A. 915, 100 N.J.Eq. 559]; Simpson 
v. Klipstein, 105 A. 218, 89 N.J.Eq. 543 
[rev 102 A. 242, 88 N.J.Eq. 229]; Zel- 
man v. Kaufherr, 73 A. 1048, 76 N.J. 


Eq. 52; Barger v. Gery, 53 A. 483, 64 
N.J.Eq. 263; Richards vy. Knight, 53 
AS (4525-64) Nee Hiqsy L963) 7 Maly iv. 


Cavanagh, 44 A. 154, 59 N.J.Haq. 278; 
Lippincott v. Wikoff, 33 A. 305, 54 N. 
J.Eq. 107; Dobbs v. Norcross, 24 N.J. 
Page 32 

N.Y.—Cerf v. Diener, 104 N.E. 126, 
210 N.Y. 156; Brokaw v. Duffy, 59 N. 
Hy A966 165 2NoY< 392) 3! INEYCiveProe: 
349; Heller v. Cohen, 48 N.E. 527, 
154 N.Y. 299; McPherson vy. Schade, 
430 NEE O25) LAQNING Ys LO Vourht: vy. 
Williams, 24 N.B. 195, 120 N.Y. 1253, 8 
L.R.A. 591, 17 Am.S.R. 634; Shriver v. 
Shriver, 86 N.Y. 575 [aff 24 Hun 658]; 
Treibus v. McIlroy, 200 N.Y.S. 433, 
206 App.Div. 782; Weinberg v. San- 
ders, 198 N.Y.S. 121, 204 App.Div. 409; 
Joseph Loria, Ine. v. Stanton Co., 194 
N.Y.S. 270, 201 App.Div. 228; Imlach 
v. Seigel, 191 N.Y.S. 814, 199 App.Div. 
343; Lowe v. Stanton, 180 N.Y.S. 862, 
191 App.Div. 43; Wadick v. Mace, 103 
N.Y.S. 889, 118 App.Div. 777 [rev on 
other grounds 83 N.E. 571, 191 N.Y. 1]; 
Empire Realty Corp. v. Sayre, 95 N.Y. 
S. 371, 107. App.Div. 415; Stevenson 
v. Fox, 57 N.Y.S. 1094, 40 App. Div. 
34 att COUN: BY. 2 eG iamNeyveres 99s 
Bullard v. Bicknell, 49 N.Y.S. 666, 26 
App.Div. 319; Reynolds v. Strong, 31 
N?Y.S: 329, 82° Hun '2023) Knetler-v, 
Lang, 17 N.Y.S. 448, 63 Hun 48 [aff 
33 N.B. 555, 137 N.Y. 589]; Wohlfarth 
ve Chamberlain) GvUN Y.St.. (207) 24 
Daly 178; Wohanka v. Nelson, 217 
N.Y.S. 207,°127 Misc. 686; Bess Mar 
Realty Co. v. Capell, 164 N.Y.S. 803; 
Russell v. Wales, 100 N.Y.S. 785 [rev 
on other grounds 104 N.Y.S. 143, 119 
App.Div. 536]. 

N.D.—Woodward v. McCollum, 
N.W. 623, 16 N.D. 42. 


Chio.—Hopple v. Overbeck, 10 Ohio 
Dec. (Reprint) 296, 20 Cine.L.Bul. 25. 


Or.—Wollenberg v. Rose, 78 P. 751, 
45 Or. 615. 

Pa.—Ritter v. Hill, 127 A. 455, 282 
Pa. 115; Black v. American Interna- 
tional Corporation, 107 A. 737, 264 Pa. 
260; In re Clouse’s Appeal, 43 A. 413, 
192, Pa. 108; Holmes v. Woods, 32 
A. 54,168 Pa. 530; Batley v. Foerder- 
er, 29 A. 868, 162 Pa. 460; Herman v. 
somers, 27 A. 1050, 158° Pa.” 424.38 
Am. SiR. 8515 Murray ver Hllis, «8 »A. 
845, 112 Pa. 485; Kostenbader v. 
Spotts, 80 Pa. 480; Swayne v. Lyon, 
67 Pa. 486; Speakman v. Forepaugh, 
44 Pa. 363; Moyer v. De Vincentis 
Const. Co., 164 A. 111, 107 Pa.Super. 
588; Klee & Lustig v. Silver, 88 Pa. 
Super. 318; Stone v. Carter, 48 Pa. 
Super. 236, 251; Christ Reformed 
Church vy. Clark, 47 Pa.Super. 286; 
Srolovitz v. Margulis, 35 Pa.Super. 
252; Olweiler v. Greenblat, 5 Pa.Dist. 
&Co. 687; Richardson v. Warden, 28 
Pa.Dist. 970; Stone v. Carter, 38 Pa. 
Co. 88; Dean v. Deal, 31 Pittsb.Leeg. 
J.N.S. 99. 

R.I.—Miller v. Bronson, 58 A. 257, 
26 R.I. 62. 


S.D.—Larson v. Thomas, 215 
927, 51 S.D. 564 57 A.L.R. 1246. 


Tex.—Owens v. Jackson, (Civ.App.) 
385 S.W.(2d) 186; Texas Auto Co. v. 
Arbetter, (Civ.App.) 1 S.W.(2d) 334; 
Veselka v. Forres, (Civ.App.) 283 S.W. 
303; Adkins v. Gillespie, (Civ.App.) 
189 S.W. 275; Greer v. International 
Stock Yards, 96 S.W. 79, 43 Tex.Civ. 
App. 370. 


pests 


N.W. 
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Utah.—Glassman y. Condon, 76 P. 
343, 27 Utah 463. 

Wash.—Flood v. Von Marcard, 172 
P. 884, 102 Wash. 140; Wilson v. 
Korte, 157 P. 47, 91 Wash. 30; Colpe 
bg Lindblom, 106 P. 634, 57 Wash. 
06. 

Wis.—Douglass v. Ransom, 237 N. 
W. 260, 205 Wis. 439; Stack v. Hickey, 
138 N.W. 1011, 151 Wis. 347; Har- 
peep v. Edwards, 69 N.W. 69, 94 Wis. 

Eng.—In re Marshall, [1900] 2 Ch. 
202; Mullings v. Trinder, L.R. 10 Eq. 
449; Pyrke v. Waddingham, 10 Hare 
1, 44 BneChe 3,.°68 Reprint 1813. 
Sharp v. Adcock, 4 Russ. 374, 4 Eng. 
Ch. 874, 38 Reprint 846; Sloper v. 
Fish, 2 Ves.&B. 145, 35 Reprint 274. 


Man.—wWarren v. Rogers, 24 Man. 
492 (caveat of record against prop- 
erty). x 

[a] Bulo applied.—(1) Where the 
record fails to show a title owt of one 
who was the owner more than thirty 
years before and an action is neces- 
sary to remove the cloud from his 
title, the purchaser is relieved from 
his contract. Kneller v. Lang, 17 N.Y. 
S. 443, 63 Hun 48 [aff 33 N.E. 555, 137 
N.Y. 589]. (2) A purchaser from one 
claiming under a deed which is sub- 
ject to reformation cannot be com- 
pelled to complete his contract. 
Scholle v. Scholle, 4 N.Y.S. 809, 56 
N.Y.Super. 399 [aff 21 N.E. 84, 113 N. 
Y. 261). (3) The purchaser is not 
bound to accept a title depending on 
a conveyance to a creditor, where 
there is evidence sufficient to raise a 
suspicion that the object of the con- 
veyance was to elude other creditors 
who were pressing for judgments. 
Gans v. Renshaw, 2 Pa. 34, 44 Am.D. 
152. (4) Where a building occupies, 
the entire width of a lot, and entry 
can be had only by a stairway on the 
lot of a third person, there is no mer- 
chantable title, since the purchaser 
would be taking a chance of a law- 
suit. Thomas v. Long, 166 N.W. 287, 
182 Iowa 859. 

[b] “Every title is doubtful (1) 
which invites or exposes the party 
holding it to litigation. If there be 
color of outstanding title which may 
prove substantial—though there is 
not enough in evidence to enable the 
chancellor to say so—a purchaser will 
not be held to take it and encounter 
the hazard of litigation.’”” Herman v. 
Somers, 27 A. 1050, 158 Pa. 424 428) 
38 Am.S.R. 851; Speakman v. Fore- 
paugh, 44 Pa. 363. (2) A doubt exists 
if the seller’s title depends on the de- 
termination of a legal question not 
settled by previous decisions, or con- 
eerning which there are dicta of 
weight indicating that courts might 
differ as to its determination. Rich- 
ards v. Knight, 53 A. 452, 64 N.J.Eq. 
196. 

[ec] “The most practical test is as 
to whether the title is such that a 
third person may reasonably raise a 
question after the time the contract 
would have been completed.” Silfvast 
v. Asplund, (Mont.) 20 P.(2d) 631, 637. 


[ad] Adverse claim asserted by in- 
fant.—The mere fact that an infant 
is asserting an adverse claim to the 
property will not authorize the court 
to refuse specific performance, since 
the right of the infant may be finally 
determined by an appeal to which he 
is a party, either appellant or appel- 
lee, although it is provided by statute 
that an infant may show cause 
against a judgment within one year 
after attaining the age of twenty-one 
years, and that an appeal may be 
granted to an infant within one year 
after his disability is removed. Early 
v. Douglass, 62 S.W. 860, 110 Ky. 813, 


For later cases. developments and changes in the law see Annotations, same title and section number, 
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A. mere possibility, however, that the purchaser may 
be subjected to litigation with respect to the title 
is not sufficient to render the title unmarketable,*? 
as where a right to appeal may possibly be taken 
advantage of,’* or where the defect is based on a 
mere contingency which, according to ordinary ex- 
perience, cannot arise;?” and this rule, is particularly 
true where the question is one of construing a writ- 
ten instrument, and there ean be no reasonable doubt 
as to its construction.?® 


[6 537) (4) As Dependent on Question of Law 
or Fact in General. A title is not unmarketable 
where no question of fact is involved and it is good 
as a matter of Jaw.?7 But a doubt, making the title 
unmarketable, exists where the title depends on the 
determination of a legal question not settled by pre- 
vious decisions,** or concerning which there are dic- 
ta of weight indicating that the courts might differ 
as to its determination.*® If the doubts arise on a 
question of general law, the court should judge 
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determining whether the title is good and marketa- 
ble;*° but, where the doubt relates to a matter of 
fact, a judicial opinion can have little, if any, cura- 
tive effect on a doubtful title, since a disputed fact 
may be proved in one litigation to-day and disproved 
in another between different parties to-morrow ;*! 
but ‘a title dependent on a fact must be regarded as 
marketable where (1) the fact is so conclusively 
proved in a suit by the vendor for specific perform- 
ance that a verdict against the existence of the fact 
would not be allowed to stand in a court of law, and 
(2) where there is no reasonable ground for appre- 
hending that the same fact cannot be in like manner 
proved, if necessary, at any time thereafter for the 
protection of the purchaser.”42 

{§ 538] (5) As Dependent on Opinion of Pur- 
chaser, Attorney, or Officer. Except where there is 
an express stipulation therefor,*? a marketable title 
ordinarily does not mean a title which satisfies the 
purchaser** or which has been pronounced good and 
marketable by an attorney,*® or by some particular 


whether the law on the point is or is not settled, in 


23 Ky.L. 298. 

[e) Title resting on presumption 
of fact, which in event of 4 suit would 
become a jury question, is unmarket- 
able. Austin v, Carter, (Tex.Ciyv.App.) 
296 S.W. 649. 

[f] WMazard of litigation and the 
burden of curing title defects rests on 
the vendor, Larson v. Thomas, 215 N, 
W. 927, 51 S.D. 564, 57 A.LLB. 1246. 

33. Ala.—Boylan v. Wilson, 79 So. 
364, 202 Ala. 26. 

Cal.—Reed vy. Sefton, 
11 CaLApp. 8%. 

l.—Garden City Sand Co. v. Mil- 
ler, 41 N.E. 753, 157 Ill. 225. 

Jowa.—Cappel v. Potts, 185 N.W. 
148, 192 Iowa 661; Stevenson y. Polk, 
32 N.W. 340, 71 Towa 278, 

Ky.—Kentucky By-Products Coal 
Co. v. Wells, 47 S.W.(2da) 729, 243 Ky. 
89; Senning v. Bush, 62 S.W. 489, 62 
S.W. 284, 23 Ky.L. 65. 

La.—Grasser_y. Blank, 34 So. 
110 La.Ann. 493. 

Mass.—Hill v. Levine, 147 N.E. 837, 
252 Mass. 513; Conley v. Finn, 50 N.E. 
460, 171 Mass. 70, 68 Am.S.R, 399; 
Batt v. Mallon, 25 N.. 17, 151 Mass, 
477, 7 L.R.A. 840; First African M. 
EK. Soc. v. Brown, 17 N.E. 549, 147 
Mass. 296; Dow v. Whitney, 16 N.E. 
722, 147 Mass. 1; Hayes v. Harmony 
Grove Cemetery, 108 Mass. 400. 

Neb.—McLaughlin vy. Nelson, 202 N. 
W. 871, 113 Neb. 308. 


N.J.—Standard Realty Co. v. Gates, 
99 N.J.Iq. 271, 182 A. 487; Vreeland 
v. Blauvelt, 23 N.J.Eq. 483. 

N.Y.—Cambreleng y. Purton, 26 N. 
E. 907, 125 N.Y. 610, 

Pa,—Dalzell vy. Crawford, 
Eq.Cas. 37, 2 Pa.lJ; 17. 

8.C.—Webb v. Chisolm, 24 S.C. 487; 
Laurens v. Lucas, 27 S.C.Bq. 217. 

Tex.—Harden v. Coffee, (Civ.App.) 
59 S.W.(2d) 436; Rabinowitz v. North 
Texas Realty Co., (Civ.App.) 270 S.W. 


579. 


193 P. 1095, 


648, 


1 Pars. 


Va.—Selden v. James, 6 Rand. (27 
Va.) 465. 
Eng.—Cattell v. Corrall, 4 Y.&C. 


Exch. 228, 160 Reprint 989. 


és N.S.—De Venne v. Warren, 45 N. 
8. 8. 
[a] Bare possibility that title may 


bo affected does not render the title 
doubtful, when the highest evidence 
which the nature of the case demands 


and amounting to moral certainty is 
produced that no such cause exists, as 
the doubt must at Jeast be reasonable. 
Liberty Oil Co. v. Condon Nat. Bank, 


291 F, 293; Knox v. Despain, 156 Il. 
App. 134. 
{b] Mere possibility that claimant 


may appear and ask the court to over- 
turn a well settled rule of law is not 
such a defect or doubt as should lead 
the court in its discretion to deny the 
right to specific performance. Hill v. 
Levine, 147 N.E. 837, 252 Mass. 513. 

2 Kentucky 3y-Products Coal 
Co, v. Ward, 47 S.W.(2d) 732, 243 Ky. 
95; Adami v. Backer, 60 N.Y.S. 683, 29 
Misc, 93, 

[a] Possible appeal by infants, 
after reaching majority, from a judg- 
ment adjudging the vendor owner of 
the property, does not impair the title. 
Kentucky By-Products Coal Co. v. 
Ward, 47 S.W.(2d) 732, 243 Ky. 95. 

35. Warth v. Herman, 129 N.Y;S. 
730, 144 App.Div. 943 [aff 101 N.E. 
1125, 207 N.Y. 745]. é 


36. Hill v. Levine, 147 N.E. 837, 
252 Mass. 513. 
37. Buchan v. German American 


Land Co., 164 N.W. 119, 180 Lowa 911, 
LR.A.1918A 84, 


38. Richards v. Knight, 53 A. 452, 
64 N.J.Eq. 196; In re Thackwray, 40 
Ch.D. 34 (construction of general act 
of parliament); Palmer v. Locke, 18 
Ch.D. 381; Osborne v. Rowlett, 13 Ch. 
D, 774; Blosse v. Clanmorris, 3 Bligh 
62, 4 Reprint 527 (house of lords does 
not settle the question); Freer v. 
Hesse, 4 De G.M.&G. 495, 53 Eng.Ch. 
386, 43 Reprint 600 (construction of 
act of parliament); Collard v. Samp- 
son, 4 De G.M.&G. 224, 53 Eng.Ch. 174, 
43 Reprint 493 [rev 16 Beav. 543, 51 
teprint 889] (although a single de- 
cision favors the principle which 
would make the title good); Rose v. 
Calland, 5 Ves.Jr. 186, 31 Reprint 537; 
Manson vy. Howison, 4,B.C. 404. 


fa] Law of another state-—When 
the realty in question is situated in 
another state and there is a fair doubt 
as to the law of that state on the 
question of marketability of title, the 
courts of New Jersey should not de- 
cree specific performance as against 
an unwilling purchaser, especially 
where possible rights of strangers to 
the suit are involved in the determina- 
tion. Doutney v. Lambie, 78 A. 746, 78 
N.J.Eq. 277. 


39. Richards v. Knight, 53 A. 452, 


64 N.J.Eq. 196; Lippincott v. Wikoff, 
33 A. 305, 54 N.J.Eq. 107, 120 (sum- 
ming up the English cases). And 
see cases supra note 38, 

40. Street v. French, 35 N.E. 814, 
147 Ill. 342; Lippincott v. Wikoff, 33 
A. 305, 54 N.J.ieq. 107; Alexander v. 
Mills, L.R. 6 Ch. 124; Forster v. Abra- 
ham, L.R. 17 Eq. 351; Pyrke v. Wad- 
dingham, 10 Hare 1, 44 Eng.Ch. 1, 68 
Reprint 813. 

41. Barger v. Gery, 53 A. 483, 64 
N.J.Eq. 263. 


Judicial opinion or decree in general 
see infra §§ 546, 547. 

42. Potter v. Ogden, 59 A. 678, 
68 N.J.Eq. 409, 412; Barger v. Gery, 
53 A. 483, 64 N.J.Eq. 263 (per Steven- 
Son, /V,€.). 


Title resting in parol in general 
See infra § 539. , 

43. See supra §§ 525, 526. 

44. Green y. Ditsch, 44 S.W. 799, 
143 Mo. 1. 


[a] No implied covenant. — An 
agreement to furnish a marketable 
title free from defects contains no 
implied covenant that the title will be 
satisfactory to the vendee or his at- 
torney. Wiemann vy. Steffen, 172 S. 
W. 472, 186 Mo.App. 584. 


Performance to satisfaction of pur- 
chaser in general see supra § 525. 


45. Mass.—Close v. Martin, 94 N.E. 
388, 208 Mass. 236. 


Mich.—Weaver y. Richards, 108 N. 
wy 382, 144 Mich. 395, 6 L.R.A.N-S. 


Mo.—Green v. Ditsch, 44 S.W. 799, 
143 Mo. 1; Wiemann v. Steffen, 172 S. 
W. 472, 186 Mo.App. 584. 


Pa.—Murray v. Ellis, 3 A. 845, 112 
Pa. 485. 


Tex.—Brackenridge v. Claridge, 44 
S.W. 819,91 Tex: 527,-48 L.RuA 593. 
But see Spaeth v. Kouns, 148 P, 651, 
95 Kan. 320, L.R.A.1915E@ 271 (hold- 
ing that the uncontradicted testimony 
of an experienced lawyer, and of an 
experienced abstracter, of another 
state, is sufficient on which to base.a 
judgment that the title to a tract of 
land in that state is merchantable). 


[a] Guarantee by attorney. — A 
purchaser cannot insist on a title 
which the attorney could absolutely 
guarantee would never cause him 
trouble. Close v. Martin, 94 N.B, 388, 
208 Mass. 236. 


Performance to satisfaction of at- 
torney in general see supra § 626, 
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officer. *® 


Parol+®—(1) In General. 


On the other hand, the opinion of an at- 
torney, however eminent, that a title is bad is not 
sufficient of itself to compel the court to declare 
that. the title is doubtful;4* and a title which is good 
as a matter of law is not rendered unmarketable by 
the fact that attorneys had advised against accept- 
ing the land as security for a loan.*§ 


[§ 539] d. Record Title and Title Resting in 
In the absence of a provi- 
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sion in the contract to the contrary, a “good” or 


46. Douglass v. Ransom, 237 N.W. 
260, 205 Wis. 439. But see Spaeth v. 
Kouns, 148 P. 651, 95 Kan. 320, L.R.A. 
1915E 271 (as to testimony of ex- 
perienced abstracter of another state 
as to title to a tract of land in that 
state being merchantable). 

[a] That particular examiner has 
passed on titie does not establish its 
marketability. Douglass v. Ransom, 
237 N.W. 260, 205 Wis. 439. 

47. Cal.—Montgomery v. Pacific 
Coast Land Bureau, 29 P. 640, 94 Cal. 
284, 28 Am.S.R. 122. 


Mo.—Atkinson y. Taylor, 34 Mo. 
App. 442. 
N.Y.—Moser y. Cochrane, 13 N.E. 


442, 107 N.Y. 35. 

Pa.—Dalzell v. Crawford, 1 Pars. 
Ha.Cas.37,02 Pa.b3 17 

Eng.—Hamilton v. Buchiaaeter: dh: 
R. 3 Eq. 323. But see Marlow v. 
Smith, 2 P.Wms. 198, 24 Reprint 698 
(the earliest reported case “‘the opin- 
jon of learned men against the title” 
was relied on by the court). 

48. Buchan v. German American 
Land Co., 164 N.W. 119, 180 Iowa 911, 
L.R.A.1918A 84. 

49. Cross references: 

Lost deed in vendor’s chain of title 

see infra § 549. 

Possession adverse to vendor see in- 

fra § 556. 

Public grants see infra § 570. 
Record and registration in general see 

Deeds §§ 184-194. 

Title of bona fide purchaser see infra 


§ 575 


: ae See generally supra §§ 532-— 
38. 
51. U.S.—Empire Gas & Fuel Co. v. 


Stern, 15 F.(2d) 323 [cert den 47 S.Ct. 
57d, 204, U.S. 73%, 71 L.Wd- 1317) (Mis- 
souri). 

Ark.—Meek y. Green, 266 S.W. 451, 
166 Ark. 436. 


Cal.—Las Animas & San Joaquin 
Land Co. v. Preciado, 140 P. 239, 167 
Cal. 580; Allen v. Globe Grain, etc., 
Co., 104 P. 305, 156 Cal.) 286; Crim vy. 
Umbsen, 103 P. 178, 155 Cal. 697, 132 
Am.S.R. 127; Gwin vy. Calegaris, 73 
P. 851, 189 Cal. 884; Sheehy v. Miles, 
28 P. 1046, 93 Cal. 288; Reynolds v. 
Borel, 25 P. 67, 86 Cal. 538; Turner v. 
McDonald, 18 P. 262, 76 Cal. 177, 9 
Am.S.R. 189; Reed v. Sefton, 103 P. 
1095, 11 Cal.App. 88; Cabrera v. Payne, 
103 P. 176, 10 Cal.App. 675; Walters 
v. Mitchell, 92 P. 315, 6 Cal.App. 410; 
Whittier v. Gormley, 86 P. 726, 3 Cal. 
App. 489; Whelan v. Rossiter, 82 P. 
1082, 1 Cal.App. 701. 

Fla.—Barclay v. Bank of Oscola 
County, 89 So. 357, 82 Fla. 72. 

Minn.—Geray v. Mahnomen Land 
Co., 173 N.W. 871, 148 Minn. 383. 

Mont.—Ogg v. Herman, 227 P. 476, 
71 Mont. 10. 


Neb.—Roth v. Wilgus, 195 N.W. 115, 
110 Neb. 810. 
Okl.—Pearce v. Freeman, 254 P. 719, 


122 Okl. 285; Satterthwaite v. Van 
Dissen, 226 P. 583, 99 Okl. 233; Camp- 
bell v. Harsh, 122 PLAT, sv Okl. 436. 


Or.—Lockhart vy. Ferrey, 115 P. 481, 
59 Or. 179. 

Tex.—Davis v. Tate, (Civ.App.) 242 
S.W. 761; Moser v. Tucker, (Civ. App.) 
195 S.W. 259. 


Utah.—Roberts v. Tuttle, 105 P. 916, 
36 Utah 614. 


Wash.—Colpe v. Lindbloom, 106 P. 
634, 57 Wash. 106; Watson v. Boyle, 
104 P. 147, 55 Wash. 141; Coonrad v. 
Studebaker, 101 P. 489, 53 Wash. 32. 


Wis.—Douglass v. Ransom, 237 N. 
W. 260, 262, 205 Wis. 439. 


“Tt is not the fact that the grantor 
has good title, but the appearance of 
that fact of record, that renders a 
title merchantable.” Douglass v. 
Ransom, supra. 

[a] “Fairly deducible of record” 
does not necessarily mean ‘that the 
county .clerk’s office of the county 
wherein the land is situated is the 
only record to which reference may 
be had in support of such title, but 
reference may be made to the judg- 
ments of any court of record having 
jurisdiction in the county where the 
land lies. Pearce y. Freeman, 254 P. 
719, 122 Okl. 285. 


[b] “Good and out ota ble title” 
refers to the record title, or the chain 
of title as shown by the public rec- 
ords. Roberts v. Tuttle, 105 P. 916, 
36 Utah 614. 


[c] “Good record title” means, in 
the absence of any words of limita- 
tion, a title shown by the proper rec- 
ords to be an unencumbered, fee-sim- 
ple title, that is, the legal estate in 
fee, free and clear of all valid claims, 
liens, and encumbrances whatever. 
Riggins v. Post, (Tex.Civ.App.) 172 S. 
Wi 205 20d, 


[d] Good record title is required: 
(1) Where the contract calls for an 
abstract showing “good title.” Meek 
v. Green, 266 S.W. 451, 166 Ark. 436; 
Dalton v. Lybarger, 237 S.W. 694, 152 


Ark. 192. And see generally infra §§ 
664-670. (2) Where the contract 
calls for a-perfect title, Allen v. 


Globe Grain & Milling Co., 104 P. 305, 
156 Cal. 286. 


[e] As shown by abstract.—A con- 
tract that the vendor would make the 
title good if the abstract did not show 
it good meant that the title would be 
made a good title of record, a title 
clear of record and free from defects; 
and, no means of measuring and test- 
ing the title beyond the disclosures 
of the abstract being available to the 
purchaser’s attorney, he could not be 
required to look beyond the abstract. 
eT Pa Tate, (Tex.Civ.App.) 242 S. 
W. 761. 


{f] Perfect record title-—The pur- 
chaser under a contract which gives 
him a specified time within which to 
examine title and consummate the 
purchase, and which stipulates that 
if title is defective the vendor shall 
have a specified time in which to per- 


—— 
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“oood and merchantable title’ within the meaning 
of a contract of sale*® generally means such a title 
fairly deducible of record;®! and, accordingly, as a 
general rule a title is not considered good and mar- 
ketable, and a purchaser will not be compelled to 
take, or be considered in default for refusing to 
take, if where it rests in parol or is a materially de- 
fective record title which can be cured only by a 
resort to parol or extrinsic evidence,®? and about 


fect it, and if not perfected the de- 
posit paid shall be returned, is en- 
titled to a perfect record title. Allen 
v. Globe Grain & Milling Co., 104 P. 
305, 156 Cal. 286; Cabrera v.. Payne, 
103 P. 176, 10 Cal.App. 675. 


52. Ala.—Chapman y. Lee’s Adm’r, 
55 Ala. 616. 


Ark.—Meek v. Green, 266 S.W. 451, 
166 Ark. 436. 


Cal.—Norris v. Hay, 87 P. 380, 149 
Cal. 695; Gwin v. Calegaris, 73 P. 851, 
139 Cal. 384; Sheehy vy. Miles, 28 P. 
1046, 93 Cal. 288; Walters v. Mitchell, 
92 P. 315, 6 Cal. App. 410. 


Fla.—Adams y. Whittle, 135 So, 152, 
101 Fla. 705. 


Ill.— Becker v. F. O. Erickson Co., 
142 Tll.App. 133. 


Iowa.—Fagan v. Hook, 105 
155, 111 N.W. 981, 134 Towa 381. 


Kan.—Linscott v. Moseman, 114 P. 
1088, 84 Kan. 541. 


Md.—Hewitt v. Parsley, 60 A. 619, 
101 Md. 206. 


Minn.—Geray v. Mahnomen Land 
Co. 13 INS Ws. 8d 243 ein ee Ser 
Howe v. Coates, 107 N.W. 397, 97 Minn. 
Bors ee Os ie Am.S.R. b23,004 L.R.A.N.S. 
1170; Hedderly v. Johnson, 44 NW. 
527, 42 Minn. 443, 18 Am.S.R. 521. 


Miss.—Union & Planters’ Bank & 
Trust Co. v. Corley, 133 So. 232, 161 


N.W. 


(Miss. 282 
Nid -ePathor v. Lumsden, 117 A. 31, 
93 N.J.Eq. 476; Deseumeur v. Ron- 


del, 74 A. 7038, 76 N.J.Eq. 394. 


N.Y.—Cerf v. Diener, 210 N.Y. 156, 
104 N.B. 126; Moot vy. Business Men's 
Inv. “ASsoes. 52 INGE ies Sii Navies 2 Ole 
45 L.R.A. 666; Blanck v. Sadlier, 47 
N.E. 920, 153 N.Y. 551, 556, 40 L.R.A. 
666; McPherson v. Schade, 43 N.E. 
527, 149 N.Y. 16; Irving v. Campbell, 
24 N.E. 821, 121 N.Y. 353, 8 L.R.A. 620; 
Moore v. Williams, 22 N.E. 233, 115 
N.Y. 586, 12 Am.S R. 844,5 L.R.A. 654, 
23 Abb.N.C. 404; Johnston Vv. Garvey, 
124 N.Y.S. 278, 139 App.Div. 659 [mo- 
tion den 93 N.E. 1123, 199 N.Y. 555, and 
aff 95 N.B. 1130, 201 N.Y. 548]; Ruess 
v. Ewen, 54 N.Y.S. Sole. o4 App.Div. 
484 [aff 59 N.E. 1130, 165 N.Y. 633]; 
Jay v. Wilson, 36 N.Y.S. 186, 91 Hun 
391 [aff 53 N.E. 1126, 158 N.Y. 693]; 


Tausk v. Siry, 180 N.Y.S 439, 110 
Mise. 514; Bess Mar Realty Co. v. 
Capell, 164 N.Y.S. 808. 


Okl.—Ammerman vy. Karnowski, 234 
P. 774, 109 Okl, 156. 


Tex.—Owens v. Jackson, (Civ.App.) 
35 S.W.(2d) 186; McCurdy v. Gray, 
(Civ.App.) 239 Siw. 641; Blomstrom 
v. Wells, (Civ. App.) 239 S.W. 227; 
eee v. Tucker, (Civ.App.) 195 SW. 
o 


Wash.—Wilson v. Korte, 157 P. 47, 
91 Wash. 30. 


Wis.—Douglass v. Ransom, 237 N. 
W. 260, 205 Wis. 439; Harrass v. Hd- 
wards, 69 N.W. 69, 94 Wis. 459. 


Ieng.—Smith v. Death, 5 Madd. 371, 
56 Reprint 937. 


Ont.—Re Aston, 48 Ont.L. 168. 


For later cases, developments and changes in the law see Aunotations, same title and section number, 


“a 
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which witnesses might disagree,®? or which, by lapsé 
-of time, death, or some other cause, may not be 
available in the future when needed,®+ such as ex 
parte affidavits®® or writings not subject to regis- 
tration.°* However, in the absence of a stipulation 
therefor, this does not mean that a title, to be good 
and marketable so as to require the purchaser to ac- 
cept it, must necessarily be a perfect title of rec- 


[a] “A title that is not market- 
able is, in the first place, one where 
the written title contains on its 
face some notice of something out- 
side which may lead to some fact 
that may disturb the title; where 
the deeds, wills, or decrees give 
on their face some indication of 
some existing outstanding fact 
which will affect the title. Then an- 
other one is where the title depends 
necessarily upon matter in pais, which 
is in itself a doubtful fact, and never 
can be determined or established ex- 
cept by bringing every party inter- 
ested into court, certainly others be- 
sides the immediate parties to the suit 
for specific performance. An_ in- 
stance of this is a will without a prop- 
er attestation clause, properly ex- 
ecuted in fact, but not so appearing 
on its face, and never offered for pro- 
bate.” Rutherford Land & Improve- 
ment Co. v. Sanntrock, 44 A. 938, 939 
[aff 46 A. 648, 65 N.J.Eq. 471]. 

[b] Amendment of judgment.— 
The fact that an amendment correct- 
ing a mistake in a judgment in parti- 
tion, which was a link in the ven- 
dor’s chain of title, although it ap- 
peared on the judgment roll, did not 
appear on the judgment book or tran- 
script, did not constitute a breach of 
the agreement to convey “good and 
satisfactory” title, since the defect 
could have been supplied without re- 
sorting to parol evidence and with- 
out involving a question of fact. 
Moot v. Business Men’s Iny. Assoc., 
52 N..1,-157 N.Y. 201,-45°L R.A. 666. 


{c] Error in grantee’s name in the 
vendor’s chain of title cannot be 
proved by parol, so as to make the ti- 
tle marketable. Walters v. Mitchell, 
G2 oko, 10. Cal Apps 4400 

{d] Reference to unregistered con- 
tract.—Where an assignment to a 
vendor of the interest of an owner of 
an equity of redemption under a pre- 
vious unregistered contract for sale 
to another merely refers to the un- 
registered contract for a description 
of the premises, the question whether 
the land referred to in the assignment 
was that which the vendor had agreed 
to sell is open to doubt, and the pur- 
chaser cannot be compelled to accept 
the vendor’s title. Re Aston, 48 Ont. 
L. 168. 

53. Union & Planters’ Bank & 
Trust (Co: v2 Corléy,*133° So. 232,261 
Miss. 282. 

54. Kan.—Linscott v. 
114 P. 1088, 84 Kan. 541. 

Minn.—Hedderly v. Johnson, 44 N. 
W. 527, 42 Minn. 443, 18 Am.S.R. 521. 


Miss.—Union & Planters’ Bank & 
Trust Co;.v. Corley,_133 So; 2382). 161 
Miss. 282. 

N.J.—Potter v. Lumsden, 117 A. 31, 
93 N.J.Eq. 476; Sulk v. Tumulty, 75 
A. 757, 77 N.J.Eq. 97; Deseumeur v. 
Rondel, 74 A. 703, 76 N.J.Eq. 394; Fa- 
hy v. Cavanagh, 44 A. 154, 59 N.J.Eq. 
278. 

N.Y.—Irving v. Campbell, 24 N.E. 
S21, 120 NY 4 353; 8 ducer As, 620: 


[a] “If the evidence be not readily 
accessible to the vendee so that he 
can establish the fact at any time 
when called upon, it would certainly 
affect the marketable value of the ti- 
tle.” Hedderly v. Johnson, 44 N.W. 
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527, 42 Minn. 443, 445, 18 Am.S.R. 521. 


{b] Thus a purchaser will not be 
compelled specifically to perform a 
contract to purchase land where a 
material fact constituting an indis- 
pensable link in complainant’s chain 
of title depends for its proof entirely 
and exclusively on the evidence of two 
certain witnesses. Fahy vy. Cavanagh, 
44 A. 154, 59 N.J.Eq. 278. » Mae: 

[ec] Mutual will—A vendor's title 
is not marketable where it might be 
defeated by establishing a mutual 
will, as it depends on a question of 
fact, proof of which is not necessarily 
available to the purchaser at all times, 
Deseumeur vy. Rondel, 74 A. 403,26 
N.J.Eq. 394. 

55. Ark.—Meek y. Green, 266 S.W. 
451, 166 Ark. 436. 

Iowa.—Fagan vy. Hook, 105 N.W. 
155, 111 N.W. 981, 134 Iowa 381. 

Kan.—Beeler vy. Sims, 139 P. 371, 91 
Kan. 757 [aff 144 P. 237, 93 Kan. 213]. 


Mo.—Reeves vy. Roberts, 242 S.W. 
956, 294 Mo. 593. 


Okl.—Ammerman y. Karnowski, 234 
P. 774, 109 Okl. 156. 


Tex.—McCurdy v. Gray, (Civ.App.) 
239 S.W. 641; Moser v. Tucker, (Civ. 
App.) 195 S.W. 259. 


[a] Affidavits cannot change the 
record title. Reeves v. Roberts, 242 
S.W. 956, 294 Mo. 598. 


[b] Statute authorizing record of 
affidavits to explain defects in a chain 
of title has relation to apparent rath- 
er than real defects; so that one who 
has agreed to convey and to furnish 
an abstract showing good title can- 
not perform his contract by making 
of record a title resting solely in pa- 
rol, through the medium of affidavits. 
Fagan v. Hook, 105 N.W. 155, 111 N. 
W. 981, 134 Iowa 381. 


[ec] Identity of grantor and gran- 
tee cannot be shown by ex parte af- 
fidavits where the abstract shows a 
conveyance to a° named person and 
the next conveyance to a named other 
person. Reeves v. Roberts, 242 S.W. 
956, 294 Mo. 593. 


[d] Where decedent’s title depends 
on matters concerning actual notice, 
possession, and limitation, a purchas- 
er cannot be required to accept afli- 
davits relating to such- matters. 
Beeler v. Sims, 139 P. 371, 91 Kan. 757 
[aff 144 P. 237, 93 Kan: 213}. 


56. Meek v. Green, 266 S.W. 451, 
166 Ark. 436; Linscott v. Moseman, 
114 P. 1088, 84 Kan. 541; Deseumeur 
v. Rondel, 74 A. 703, 76 N.J.Eq. 394; 
McCurdy v. Gray, (Tex.Civ.App.) 239 
S.W. 641; Moser v. Tucker, (Tex.Civ. 
App.) 195 S.W. 259. 


[a] Guaranty against litigation.— 
A title dependent for validity on writ- 
ten guarantees against results of liti- 
gation is not a clear title of record, 
and equity will not require a purchas- 
er, contracting for clear title of rec- 
ord, to accept such title. Ammerman 
v. Karnowski, 234 P. 774, 109 Okl. 156. 

57. Del.—Monbar, Ine. v. Mona- 
ghan, (Ch.) 162° A. 50. 

Fla.—Adams y. Whittle, 135 So. 152, 
101 Fla. 705. 


Ga.—Cowdery v. Greenlee, 55 S.B, 
918, 126 Ga. 786, 8 L.R.A.N.S. 137. 


‘N.E. 629, 
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ord;°? as where the contract calls for a title in fee 
and unencumbered, by warranty deed, it requires 
only a good and marketable title, and not a title 
perfect on the record;5s 
been held that parol or extrinsic evidence may be 
resorted to to explain and thus remove or cure a 
mere defect in the record title,°® particularly in re- 
gard to such facts as relate to deaths, marriages, 


and accordingly it has 


Ill.—Brelie v. Klafter, 174 N.E. 882, 
342 Tll. 622; Dime Savings & Trust 
Co. v. Knapp, 145 N.E. 235, 313 Ill. STK s 
fie hae v. Plummer, 140 N.E. 42, 308 


Mass.—Aroian y. Fairbanks, 103 N. 
E. 629, 216 Mass. 215. 


Mo.—Jamison v. Van Auken, 210° S. 
W. 404. ; 


N.Y.—Talifer Co. v. Falk, 173 N.Y.S. 
251, 105 Misc. 6. 


Tex.—Hughes vy. Adams, 119 S.W. 
134, 55 Tex.Civ.App. 197; Hollifield v. 
ere um, 71 S.W. 979, 31 Tex.Civ. App. 


See Canaday v. Miller, 171 P. 651, 
102 Kan. 577 (so deciding as to title 
in Arkansas). 


{a] Reason for rule.—“If it were 
necessary, in order to establish a good: 
title’ to “show a perfect paper title, 
without fault, defect or omission, al- 
though cured by existing facts or 
lapse of time, land could rarely, if 
ever, be sold.” Dime Savings & Trust 
Co. v. Knapp, 145 N.E. 235, 313 Ill. 
377, 389. 


[b] Defective record title is a 
marketable title if a reasonable pur- 
chaser, well informed as to the ex- 
istence and legal significance of facts 
both within and outside of the record, 
in the exercise of prudence which 
business men ordinarily bring to bear 
on such transactions, would be willing 
to accept. Aroian vy. Fairbanks, 103 
216 Mass. 215. And see 
generally supra § 534. 

[c] Under stipulation for “legally 
sufficient” title the purchaser cannot 
demand a perfect record title or refuse 
payment because one of the muni- 
ments of title is a deed which is not 
attested in such manner as to entitle 
it to record. Cowdery v. Greenlee, 55 
S.E. 918, 126 Ga. 786, 8 L.R.A.N.S. 137. 


58. U.S.—Ingersoll Engineering & 
Oe AEG cme Co:,_ Vv. (Crocker, (2337s! 
44, 


Ill.—Bear v. Fletcher, 96 N.E. 997, 
252 Il). 206. 

Mich.—Barnard v. Brown, 70 N.W. 
1038, 112 Mich. 452, 67 Am.S.R. 432. 


Va.—Sachs v. Owings, 92 S.E. 997, 
121 Va. 162. 

Wash.—Wilson y. Korte, 157 P. 47, 
91 Wash. 30. 

[a] Title deducible of record is 
not required under a contract for the 
sale of real estate, which requires the 
vendors to convey “by a good and 
sufficient warranty deed in the usual 
form.” Mesa Market Co. v. Crosby, 
W496 398 CCA. 2.05 


59. Ark.—Meek v. Green, 266 S.W. 
451, 166 Ark. 436. 

Fla.—Adams v. Whittle, 135 So. 152, 
101 Fla. 705; Felt v. Morse, 85 So. 656, 
80 Fla. 154. 


Iowa.—Hantz v. May, 114 N.W. 1042, 
137 Iowa 267. 

N.Y.—Hellreigel v. Manning, 97 N. 
Y. 56; Talifer Co. v. Falk, 173 N.Y.S. 
251, 105 Misc. 6. 

Tex.—Hollifield v. Landrum, 71 S.W, 
9795-81 Tex.Civ.App. 187) 

[a] Thus in a purehaser’s action 
to recover money paid on execution 
of a contract, on the ground that the 
vendor could not give a good title, 
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births, and other matters, which are merely inci- 
dental to the title,°® and, according to the weight 
of authority, unless the contract expressly or by 
necessary implication ealls for a record title,*! the 
obligation to convey may be discharged by convey- 
ance of a title resting partly in parol but free from 
doubt on questions of law and fact;°? and the title 
may be shown by parol or extrinsi¢ evidence where 
it depends on a question of fact and it is demon- 
strated to a reasonable degree of certainty that the 
evidence thereof cannot be contradicted,®* and will 


the vendor, even though the purchas- 
er showed a prima facie case of a 
defective title, might show by parol 
proof a state of facts in support of 
hismtiule. /Dalifer Co: iv. Halk 73 N- 
Y.S: 251,105; Mise. 6: 


[b] “Curative work.’—Where the 
covenant ina contract for sale of land 
provided that, if the purchaser found 
defects in the abstract of title, the 
vendor was to have thirty days within 
which to cure defects and redeliver 
such abstract and “curative work” to 
the escrow holder, the words “cura- 
tive work” authorize curing of defects 
by affidavits and oral proof, and, if 
title is good after such curative work, 
the contract is to stand. Meek v. 
Green, 266 S.W. 451, 166 Ark. 436. 


[ec] Affidavits.—(1) Where a ven- 
dor’s title is derived through a will 
which insutficiently describes the 
land, affidavits clearly identifying it 
are properly recorded, and make the 
title sufficient in view of a statute 
providing that affidavits explaining 
any defect in the chain of title to real 
estate may be recorded as instruments 
affecting it. Hantz v. May, 114 N.W. 
1042, 187 Iowa 267. (2) A break ina 
chain of title explained by an affidavit, 
recorded more than three years, that 
affiant’s deceased husband purchased 
the property from the grantor named 
in the deed wherein the break occurred 
and an affidavit by such grantee’s son 
that the deed was found among his 
father’s papers, is cured under a 
statute, which declares sueh affidavits 
conclusive evidence of facts therein 
contained after three years from rec- 
ordation. Dudycha v. Brennan, 195 
N.W. 991, 196 Iowa 1065. 


[d] Burden of proof.—Where a 
good and merchantable title contract- 
ed to be conveyed rests to any sub- 
stantial degree on parol or extrinsic 
evidence not disclosed by the record, 
the burden is on the vendor to supply 
it. Adams v. Whittle, 135 So, 152, 101 
Fla. 705. 


60. Beeler v. Sims, 139 P. 371, 91 
Kan. 757 [aff 144 P. 237, 93 Kan. 213]; 
Linsecott v. Moseman, 114 P. 1088, 84 
Kan. 541; Reeves v. Roberts, 242 S.W. 
956, 294 Mo. 593. 


[a] Affidavits may be sufficient: 
(1) To show matters incidental to the 
title, such as intestacy, heirship, and 
satisfaction of claims against an es- 
tate not probated. Beeler v. Sims, 
ISOM PSO an weoe ate aaa, 
237, 93 Kan. 213). (2) To connect up 
the showing made by the record title, 
as by showing the heirs, where the 
record title rests in one deceased, 
change of name by marriage, or that 
a person was single at time deed was 
executed. Reeves v. Roberts, 242 S. 
W. 956, 294 Mo. 593. 

61. D.C.—Evans v. Marsh, 38 App. 
D.C. 341. 

Fla.—De Huy v. Osborne, 
161, 96 Fla. 435. 

Tll.— Attebery v. Blair, 91 N.. 475, 
244 Ill. 368, 135 Am.S.R. 342. 


118 So. 
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TIowa.—Fagan v. Hook, 105 N.W. 
155, 111 N.W. 981, 134 Iowa 381. 


Mass.—Bernstein v. Shain, 160 N.E. 
671, 263 Mass, 188; O’Meara v. Glea- 
son, 140 N.E. 426, 246 Mass. 136. 

Minn.—George v. Conhaim, 37 N.W. 
791, 38 Minn. 338. 


Tex.—Stillman v. Canales, 78 Am.D. 
530, 25. Tex. 313; McCurdy v. Gray, 
(Civ.App.) 239 S.W. 641; McLaughlin 
v. Brown, (Civ.App.) 126 S.W.° 292; 
Bowles y. Umberson, (Civ.App.) 101 
S.W. 842. 


Wash.—Colpe v. Lindblom, 106 P. 
634, 57 Wash. 106; Crosby v. Wyn- 
koop, 106 P. 175, 56 Wash. 475; Wat- 
son v. Boyle, 104 P. 147, 55 Wash. 141; 
Coonrod v. Studebaker, 101 P. 489, 53 
Wash. 32. 


[a] ‘Title good on record is requir- 
ed where the contract is for: (1) A 
conveyance “with a good record title.” 
Evans v. Marsh, 38 App.D.C. 341. (2) 
A “good and clear actual and record 
title.” Bernstein vy. Shain, 160 N.E. 
671, 263 Mass. 188. 

[b] “Clear record title,” as distin- 
guished from “clear title,’ requires 
only that the record show an inde- 
feasible unencumbered estate. Cleval 
v. Sullivan, 154 N.E. 920, 258 Mass. 
348; O’Meara v. Gleason, 140 N.E. 
426, 246 Mass. 136. 

[ec] Obligation to deliver “good 
marketable title of record” is not ful- 
filled when validity of title depends 
on material facts not deducible of rec- 
ord with reasonable certainty. De 
Huy v. Osborne}).118 So. 161, 96 Fla. 


35. 


Provision for abstract showing title 
see infra §§ 664-670. 


62. Adams v. Whittle, 135 So. 152, 
101 Fla. 705; De Huy v. Osborne, 118 
So. 161, 96 Fla. 435. 

63. Del.—Monbar, Ine, y. 
ghan, (Ch.) 162 A. 50, 51. 

Md.—Arey v. Baer, 76 A. 848, 112 
Md. 541. : 

Mass.—Morse v. Stober, 123 N.E. 
780, 2338 Mass. 223, 9 A.LLR. 78. 

Minn.—Hedderly v. Johnson, 44 N. 
W. 527, 42 Minn. 448, 18 Am.S.R. 521. 


Miss.—Union & Planters’ Bank & 
Trust. Co. V.-Corley, 133 Soi,.202, 261 
Miss, 282. : 

N.J.—Deseumeur vy. Rondel, 74 A. 
703, 76 N.J.Bq. 394; Barger v. Gery, 
53 A. 483, 64 N.J.Eq. 263. 

N.Y.—Ruess v. Ewen, 54 N.Y.S. 357, 
84 App.Div. 484 [aff 59 N.E. 1130, 165 
ING aGoolle 

Pa.—Olwerter v. Greenblat, 
Dist.&Co. 637. 

Utah.—Barrette v. Whitney, 106 P. 
522, 36 Utah 574, 37 L.R.A.N.S. 368. 

Eng.—Smith v. Death, 5 Madd. 371, 
56 Reprint 937. 

Ont.—Re Ponton, 16 Ont. 669. 

[a] Beyond reasonable doubt.—A 
title not good on the record may be 
shown by oral or other evidence out- 
side the record to be marketable be- 


Mona- 


beara, 


[§ 539 


be easily available if needed in the future.** Jt has 
been held that, if the fact depends for its proof en- 
tirely on parol evidence, the case must be made very 
clear by the vendor to warrant the court in ordering 
specific performanee.®° 
Particular applications. 
required, the title is not marketable where certain 
deeds on which the vendor’s title depends have not 
been properly recorded,®*® or where there is of ree- 
ord an outstanding interest or title which casts doubt 
or suspicion on the vendor’s title,®7 or an outstand- 


Where a second title is 


yond any reasonable doubt. Morse v. 
Stober, 123 N.E. 780, 233 Mass.- 223, 
9 A.L.R. 78; Barrette v. Whitney, 106 
P. 522, 36 Utah 574, 37. R.A.N.S. 368. 


[b] “Such proof should embrace 
affidavits or depositions of all the 
owners of the adjacent lands by which 
a large proportion of those who have 
lived in proximity to the land during 
the period of time relied upon testify 
overwhelmingly strong so as to leave 
no reasonable doubt that the title 
could be established should it ever 
become necessary so to do in a.court 
of justice.” Union & Planters’ Bank 
& Trust Co. v. Corley, 133 So. 232, 237, 
161 Miss. 282. 


[c] Title “may rest on a presump- 
tion, provided the presumption be 
such that if the question were before 
a jury, it would be the duty of the 
court to give a clear direction in fa- 
vor of the fact and not to leave it with 
the jury for consideration under the 
evidence.” Monbar, Inc. v. Monaghan, 
(DeliCh.)" 162) ‘Al'50; 51: 


[d] Title dependent on fact must 
be regarded as marketable where: 
First, the fact is so conclusively prov- 
ed in a suit by the vendor for specific 
performance that a verdict against 
the existence of the fact would not 
be allowed to stand in a court of law; 
and, second, where there is no reason- 
able ground for apprehending that 
the same fact cannot be in like man- 
ner proved, if necessary, at any time 
thereafter, for the protection of the 
purchaser. Barger v. Gery, 64 N.J. 
Eq. 268, 53 A. 483. 

64. Deseumeur v. Rondel, 74 A. 703, 
76 N.J.Eq. 394; Barger v. Gery, 53 A. 
483, 64 N.J.Eq. 263; McLaughlin y. 
Brown, (T'ex.Civ.App.) 126 S.W. 292. 

fa] Purchaser cannot be made to 
take title which, if attacked in the 
remote future, can only be sustained 
by witnesses, who may die or become 
inaccessible. McLaughlin v. Brown, 
(Tex.Civ.App.) 126 S.W. 292. 

65. Novogroder v. Di Paola, 30 
Ohio C.A., 421; Hoover v. Pontz, 114 
A. 522, 271 Pa. 285: Olwerter v. Green- 
blat, 5 Pa.Dist.&Co. 637. 


66. Cobb v. Willrett, 144 N.E. 834, 
313 Ill. 92; Darrow v. Cornell, 51 N.Y. 
S. 828, 30 App.Div. 115. 


[a] Thus a tender of conveyances, 
where there are outstanding titles of. 
record which are not brought in by 
recording the grantor’s title thereto, 
or tendering his deeds theretor, is bad. 
Darrow v. Cornell, 51 N.Y.S. 828, 30 
App.Div. 115. 


[b] In Canada, in case of a regis- 
tered title, the purchaser is entitled 
to require the registration of all the 
instruments through which the title 
is derived. Laird v. Paton, 7 Ont. 137; 
Brady v. Walls, 17 GrantCh. (Ont.) 
699; Kitchen v. Murray, 16 U.C.C.P. 
(Ont.) 69. 

67. Werner y. Zintsmaster, 61 F. 
(2d) 298; Robben y. Benson, 185 P. 
200, 438 \Cal.App. 204; Genella v. Me- 
Murray, 22 So 198, 49 La.Ann. 988; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 539-542] 


ing mortgage or other eneumbrance.®§ 


corded conveyance or mortgage by 


to the chain of title does not constitute such a cloud 
on the title of the true owner as to entitle his pur- 
chaser to reject the title tendered as unmarketable.®® 


[§ 540] (2) In Case of Destroyed Records.7° 
Under the rule that the title must be fairly deducible 
of record,** where the contract calls for a perfect 
record title, and the public records have been de- 
stroyed, it is impossible for the vendor to perform 


by making a good and marketable 


the destruction was only partial, if the part pre- 
served furnishes merely clues to documents.7? 


such destruction does not destroy 


nor deprive the owner of his title, since the title and 
record of title are two different things;74 
has been held that, where the contract of sale is 


Keefer v. McKay, 10 Ont.Pr. 345. 


[a] Failure to assert claim.—In 
judging whether a title is affected by 
an instrument of record purporting to 
show an interest outstanding in an- 
other, it is permissible to show that 
no claim has ever been asserted by 
such other person. Robben v. Ben- 
son, 185 P. 200, 43 Cal.App. 204. 


[b] Prior tax deed.—An otherwise 
good title of record to land is not ren- 
dered defective by a prior tax deed 
to a third person, where it appears 
that such deed was many years ago 
canceled and erased from the record 
by a judgment on a rule against an 
administrator to cancel the tax title, 
the parties in interest having re- 
mained acquiescent for years after the 
judgment was rendered. Genella v. 
McMurray, 22 So. 198, 49 La.Ann. 988. 


[e] Similarity of names.—(1) 
Where a deed as recorded named “B. 
W. Robbins” as grantee, but no per- 
son of such name was shown to have 
dealt with or claimed land during a 
thirty-eight-year period following the 
conveyance, or had brought action to 
quiet title against “B. W. Robben” and 
his successors, who exercised own- 
ership over and claimed the property 
during such period, and where the 
original deed naming “‘B. W. Robben” 
as grantee was indorsed by the county 
recorder under Pol. Code §§*4137, 4138, 
as the deed which.was so recorded, 
the purchaser was not justified in re- 
fusing to carry out the contract with 
B. W. Robben’s successor because of 
insufficiency of title. Robben v. Ben- 
son, 185 P. 200, 43 Cal.App. 204. (2) 
Where a deed was recorded in the 
name of one “Robbins” as grantee, a 
different recorder’s substitution of the 
name “Robben” would not render an 
abstract of title free from defects, 
and require the purchaser to accept 
it, make payments, or forfeit pay- 
ments made. Robben vy. Benson, 173 
Peay a4 Cale ADD. 2 one 


68. See infra §§ 576-632. 


69. Cummings v. Dolan, 100 P. 989, 
52 Wash. 496, 132 Am.S.R. 986. 


Mortgage or trust deed as encuin- 
brance afiecting title see infra §§ 622- 
625. 

70. Supplying lost or destroyed 
records in general see Records §§ 54— 
65. 

71. See supra § 539. 

72. Title, ete., Restoration Co. v. 
Werriganyeso. P1356, 150% Cal. 2895.08 
L.R.A.N.S. 682, 119 Am.S.R. 199; Gwin 
Ver Calesaris, (ioek. Shi, 139) Wal! t3s4: 
Easton vy. Montgomery, 27 P. 280, 30 
Cal. 307,.25 Am.S.R. 1238; Benson v: 
Shotwell, 25 P. 249, 87 Cal. 49 [reh den 
25 P. 681]; Turner v. McDonald, 18 
P. 262, 76 Cal. 177, 9 Am.S.R. 189; Ca- 


VENDOR AND PURCHASER 


But a re- 
a mere stranger 


title,7? although 


But 


the vested title | Required. 


and it 


brera v. Payne, 103 P. 176, 10 Cal.App. 
675; Hooe v. O’Callaghan, 103 P. 175, 
10 Cal.App. 567; Goldstein v. Hens- 
ley; 88.) 507, «4. ‘Cal. App.1444:) \Cal= 
hoon v. Belden, 3 Bush (Ky.) 674. 

[a]. Burning of records legalizes 
secondary evidence but does not dis- 
pense with the original conveyances 
as proved copies. Calhoon y. Belden, 
3 Bush (Ky.) 674. 


73. Crim v. Umbsen, 103 P. 178, 155 
Cal. 697) 132° Amis Re 12%. 


[a] Thus (1) the preservation, at 
the time of the destruction of a large 
part of the records of the recorder’s 
office, of the general index of the of- 
fice, does not enable the vendor to 
give in accordance with his contract a 
title fairly deducible of record, it 
furnishing nothing more than clues 
to documents, at most constituting 
constructive notice of the existence 
thereof. Crim v. 'Umbsen, 103 P. 178, 
155 Cal. 697, 182 Am.S.R. 127. (2) The 
record from which it may be deter- 
mined whether the vendor has “title 
fairly deducible of record,’ to which 
the purchaser under his contract is 
entitled, is the entire record of the 
recorder’s office; and, a large part of 
this being destroyed, the vendor does 
not give such title by obtaining and 
having recorded deeds constituting a 
chain from the United States. Crim 
v. Umbsen, supra. 


74. Dore y. Southern Pac. Co., 124 
Pcl, L6o) Call a132: 


75. Dore v. Southern Pac. Co., su- 
pra (holding that the doctrine of 
Crim v. Umbsen, 103 P. 178, 155 Cal. 
697, 132 Am.S.R. 127, is not applicable 
to such a case). 


76. HEstoppel in pais in general see 
Estoppel 21 C.J. p 1052. 


77. Smith v. Hutchinson, 61 Mo. 
83; Topp v. White; 12 Heisk. (Tenn.) 
165; Mullins v. Aiken, 2 Heisk. 
(Tenn.) 5385; Texas Auto Co. v. Arbet- 
ter, (Tex.Civ.-App.) 1 S.W.(2d) 334. 
See Thomas vy. Chance, 11 Tex. 634 
(acts in pais not necessary to validity 
of title). 

78. A. S. Bell Co. v. Firemen’s Ins. 
Co., 49 A. 334, 93 Md. 596. See Barg- 
er v. Gery, 53 A. 483, 64 N.J.Eq. 263 
(holding a title marketable where an 
alleged interest under a mortgage was 
lost by estoppel). 

[a]. Public may be estopped by 
long delay to claim an alley which is 
in the adverse possession of an ad- 
joining landowner. Arey vy. Baer, 76 
A. 843, 112 Md. 541. i 

79. Cross references: 

Adverse possession in general see Ad- 

verse Possession 2 C.J. p 37. 
Possession adverse to vendor see in- 

fra § 556. 
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made after the destruction has occurred, it is enough 
if the vendor is in fact the owner in fee, unencum- 
bered at the time of performance.*® 


[§ 541] (3) Title Depending on Estoppel.7® 
a general rule.a purchaser is not required to accept 
a title resting on estoppel in pais;77 
been held that the fact that a party entitled to an 
interest in land has failed to assert his right for a 
great number of years renders him guilty of such 
laches as to bar his rights and render the title to the 
land marketable.7® 


[§ 542] (4) Title by Adverse Possession, Pre- 
scription, or Limitation’°—(a) Where Record Title 
Where the contract either expressly or 
impliedly calls for a record title,®° a title by adverse 
possession, prescription, or limitations is not suffi- 
cient,*+ even though it may in fact constitute a good 


As 


but it has 


Title or right acquired by adverse 
possession in general see Adverse 
Possession §§ 550—558. 


80. See supra § 539. 

81. Ark.—Dalton v. Lybarger, 237 
S.W. 694, 152 Ark. 192. 

Cal.—Gwin v. Calegaris, 73 P. 851, 
189 Cal. 384; McCroskey v. Ladd, 28 
P. 216; Benson v. Shotwell, 25 P. 249, 
87 Cal. 49 [reh den 25 P. 681]. 


Fla.—De Huy v. Osborne, 118 So. 
161, 96 Fla. 435; Barclay v. Bank of 
Osceola County, 89 So. 357, 82 Fla. 72. 


Ill.—Bear y. Fletcher, 96 N.E. 997, 
252 Ill. 206; Attebery v. Blair, 91 N. 
E. 475, 244 Tll. 363, 135 Am.S.R. 342; 
Page v. Greeley, 75 Ill. 400; Friend 
v. Mahin, 202 Ill.App. 40. 


Ind.—Constantine v. East, 35 N.E. 
844, 8 Ind.App. 291. 


Iowa.—Fagan yv. Hook, 105 
155, 111 N.W. 981, 134 Iowa 381. 


Kan.—Canaday vy. Miller, 171 P. 6 bis 
102 Kan. 577 (as to Arkansas land). 


Mass.—Noyes v. Johnson, 31 N.E. 
767, 139 Mass. 436. 


Mo.—St. Clair v. Hellweg, 159 S.W. 
17, 173 Mo.App. 660; Bruce v. Wolfe, 
76 S.W. 723, 102 Mo.App. 384; Thomp- 
son vy. Dickerson, 68 Mo.App. 535. 


N.Y.—Hartley v. James, 50 N.Y. 
38; Hennig v. Smith, 151 N.Y.S. 444. 


Tenn.—Cross vy. Buskirk-Rutledge 
Lumber Co., 201 S.W. 141, 139 Tenn. 
79, Ann.Cas.1918D 983. 


Tex.—Stillman y. Canales, 25 Tex. 
313, 78 Am.D. 530; Szanto v. Pagel, 
(Civ.App.) 47 S.W.(2d) 632; Myrick 
v. Leddy, (Civ.App.) 37 S.W.(2d) 308; 
Owens v. Jackson, (Civ.App.) 35 S.W. 
(2G) 186; Collins y. Martin, (Civ. App.) 
6 S.W.(2d) 126; Rabinowitz v. Dar- 
nall, (Civ.App.) 2 S.W.(2d) 930 [rev 
on other grounds (Commn.App.) 13 S. 
W.(2d) 73]; Middleton v. Moore, (Civ. 
App.) 289 S.W. 1045; Rabinowitz v. 
North Texas Realty Co., (Civ. App.) 
270 S.W. 579; Blomstrom v. Wells, 
(Civ.App.) 239 S.W. 227; Wakeland 
v. Robertson, (Civ.App.) 219 S.W. 842: 
McLane y. Petty, (Civ.App.) 159 S.w. 
891; Cline v. Booty, (Civ.App.) 175 S. 
W. 1081; McLaughlin v. Brown, (Civ. 
App.) 126 S.W. 292; Moore vy. Price, 
103 S.W. 234, 46 Tex.Civ.App. 304; 
Bowles v. Umberson, (Civ.App.) 101 
S.W. 842. 

Wash.—Coonrod y. Studebaker, 101 
P. 489, 53 Wash. 32. 
Wis.—Zunker v. 
605, 113 Wis. 421. 
Ont.—Re Brenzel, 42 Ont.L. 394. 

[a] Title by adverse possession. 
prescription, or limitation is not suf~ 
ficient where the contract provides 
for: (1) A conveyance of title free of 
encumbrances. Attebery y, Blair, 91 


N.W. 


Kuehn, 88 N.W. 
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title;82 and this rule is not affected by a statutory 
provision authorizing the record of affidavits to ex- 


plain defects in a chain of title.®? 


good title, where the vendor in addition to the limi- 
tation title holds and occupies the property through 
and under a perfect chain of title from the state ;** 
and it has been held that a title by limitation can be 
perfected into a record title by proper releases of 
or by a suit and 


deeds from all adverse claimants, 


N.E. 475, 244 Ill. 363, 185 Am.S.R. 342. 
(2) “A perfect chain of title from the 
United States government.” Payne vy. 
Markel, 89 Ill. 66. (3) A title ‘not al- 
together or in part a title by posses- 
sion.” Re Brenzel, 42 Ont.L. 394. (4) 
An opportunity to the purchaser to 
examine the title and to reject it if 
not perfect and satisfactory. Gwin vy. 
Calegaris, 73 P. 851, 139 Cal. 384. 

[b] Ex parte affidavits stating 
facts, which, if proved, would es- 
tablish title by limitation, are not ad- 
missible on question of marketability. 
Myrick v. Leddy, (Tex.Civ.App.) 37 S. 
W.(2d) 308. 

Contract calling for abstract show- 
ing title see infra §§ 664-670. 


g2. Attebery v. Blair, 91 N.B. 475, 
244 Tll. 363, 135 Am.S.R. 342; Owens 
v. Jackson, (Tex.Civ.App.) 35 S.W. 
(2d) 186. And see cases supra note 
81. 


83. Fagan v. Hook, 105 N.W. 155, 
111 N.W. 981, 134 Iowa 381. 


. [a] Such statute relates to ap- 
parent defects rather than real de- 
fects and does not enable one to make 
out of record a title resting solely in 
parol, as by filing for record affidavits 
showing adverse possession for more 
than the statutory period. Fagan v. 
Hook, 105 N.W. 155, 111 N.W. 981, 134 
Iowa 381. 


84. Rabinowitz v. North Texas 
pray Co., (Tex.Civ.App.) 270 S.W. 
Bios 


Title through public grant in gen- 
eral see infra § 570. 


85. Rabinowitz v. North Texas Re- 
alty Co., (Tex.Civ.App.) 270 S.W. 579. 


86. Rabinowitz v. North Texas Re- 
alty Co., supra. 


87. Gwin! v. Calegaris, 73 P. 851, 
139 Cal. 384; McCroskey v. Ladd, 
(Cal.) 28 P. 216; Benson v. Shotwell, 
25 P.. 249, 681, 87 Cal. 49; 

Walker, 15 Ohio N.P.N.S. 2 


[a] “he reason for this is that 
to sustain such claim of title by ad- 
verse possession, parol evidence 
would have to be introduced, which 
might be disputed, thereby giving rise 
to a question of fact, and no purchas- 
er should be compelled to take prop- 
erty the possession of which he might 
be obliged to defend by litigation de- 
pending upon a question of fact.” 
Scott v. Walker, 15 Ohio N.P.N.S. 208, 
211. 

[b] As against dedication.—W here 
the vendor has a clear paper title, it 
is a marketable one, notwithstanding 
an alleged dedication of streets on the 
land, where the streets never vested 
in the public and the right of prior 
purchasers of lands abutting on the 
alleged streets to use the same, if it 
ever existed, is barred by the statute 
of limitations. Phillips v. Day, 22 P. 
976, 82 Cal. 24. 

gs. Ala.—-Messer-Johnson Realty 
Co. v. Security Savings & Loan Co., 
94 So. 734, 208 Ala. 541; Meeks v. 
Garner, 8 So. 378, 93 Ala. 17, 11 L.R.A. 
1.96. 

Ark. 
166 Ark. 


Scott v. 
08 


Meek v. Green, 266 S.W. 451, 
436; Dalton v. Lybarger, 
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But a title is a 


237 S.-W. 694, 152 Avk. 192; Hinton v. 
Martin, 236 S.W. 267, 151 Ark. 343; 
Walker v. Towns, 23 Ark. 147. 


Del.—Beste v. McGaugh, 63 A. 28, 
214 Del. “258. Brown “v. Davis) TS1VA. 
142, 15. Del:Ch:) 37. 


D.C.—Marsh v. Kenyong, 
DiC.) S145 COxwvien COxe wLSisLyes 
Fla.—R. E. L. ‘McCaskill 
Dekle, 102 So. 252, 88 Fla. 285. 


Ga.—Penton v. Myers Park Place 
Corporation, 108 S.E. 462, 152 Ga. 71; 
Cherry v. Davis, 59 Ga. 454. 


Ill.— Eberhardt v. Miller, 71 Ill.App. 
215; Crowell v. Druly, 19 Ill.App. 509; 
Parks v. Laroche, 15 Ill.App. 354. 


Ind.—Tewksbury v. Howard, 37 N. 
Ebb, es) ENG. l0s. 


Iowa.—Duetzmann v. Kuntze, 125 
N.W. 1007, 147 Iowa 158; Stevenson 
v. Polk, 32 N.W. 340, 71 Iowa 278. 


Kan.—Keepers v. Yocum, 114 P. 
1063, 84 Kan. 554, Ann.Cas.1912A 748 
[eit. Cye]. 

Ky.—National Finance Corporation 
v. Robinson, 237 S.W. 418, 193 Ky. 
649; Gaines v. Jones, 7 S.W. 25, 86 
Key.3 527, 79> Ky E05 sworan iv.) Bull, 
78 Ky. 607; Wickliffe v. Lee, 6 B.Mon. 
543; MeCann y. Edwards, 6 B.Mon. 
208; Watkins v. Pfeiffer, 92 S.W. 562, 
29 Ky.L. 97; Moyers v. Arthur,-25 S. 
W. 276, 746, 17 Ky.L. 684; Woodhead 
v. Foulds, 12 S.W. 129, 11 Ky.L. 250; 
Thacker v. Booth, 6 S.W. 460, 9 Ky.L. 
745; Moore v. Bush’s Heirs, 6 Ky.L. 
670; Berryman y. Hisle, 4 Ky.L. 620; 
Hickman v. Owens, 1 Ky.L. 263. 


La.—Westerfield v. Cohen, 58 So. 
175, 1380 La. 533; Reval v. Stroudbach, 
31 So. 665, 107 La. 295; Mortimer v. 
Hodgson, 30 So. 104, 105 La. 734; Mei- 
baum v. Brennan, 21 So. 853, 49 La. 
Ann. 580; Cannon y. Female Orphan 
Soc., 24 La.Ann. 452. 


Md.—Frank Novak Realty Co. v. 
Trustees of Orphans’ Home in Balti- 
more City, 138 A. 250, 133 Md. 390; 
Goldman v. Miles, 98 A. 531, 129 Md. 
180; Stewart v. Kreuzer, 95 A. 1052, 
127 Md. 1; Potomac Lodge No. 31, I. 
O. O. FE. v. Miller; 84 A. 554, 118 Md. 
405; Herboid v. Montebello Bldg., etc., 
Assoc., 77'A. 122,113 Md..156; Arey v. 
Baer, 76 A. 848, 112 Md. 541; Balti- 
more Safe Deposit, ete., Co. v. Mar- 
burg, 72 A. 839, 110 Md. 410; Cook v. 
Councilman, 72 A. 404, 109 Md. 622; 
Dickerson v. Franklin Street Presby- 
terian Church, 66 A. 494, 105 Md. 638; 
State University v. Calvary M. B. 
Church, 65 A. 398, 104 Md. 635; Allen 
v. Van Bibber, 43 A. 758, 89 Md. 434; 
Erdman y. Corse, 40 A. 107, 87 Ma. 
506; Rother v. Sharp St. Station M. BE. 
Church, 37 A. 24, 85°Md. 528; “Fore- 
man vy. Wolf, 29 A. 837; Lurman v. 
Hubner, 23 A. 646, 75 Md. 268. 


Mass.—Conley v. Finn, 50 N.E. 460, 
171 Mass. 70, 68 Am.S.R. 399. 


Mich.—Barnard v. Brown, 70 N.W. 
1038, 112 Mich. 452, 67 Am.S.R. 432. 


Minn.—Howe vy. Coates, 107 N.W. 
397, 97 Minn. 385, 114 Am.S.R. 728, 4 
L.R.A.N.S. 1170; Austin v.. Barnum, 
53 N.W. 1132, 52° Minn. 136. 


Miss.—Waddell v. Latham, 15 So. 
32, 71 Miss. 351, 42 Am.S.R. 467. 


37 App. 
A; 


COmw Va 


264]; 


[§§ 542-543 


final adjudication between all claimants.*® 


[§ 543] (b) Where Record Title Not Required. 
Where the contract of sale does not, either express- 
ly or impliedly, require a good record title, although 
there are some decisions to the contrary,*’ accord- 
ing to the great weight of authority, a title by ad- 
verse possession, prescription, or limitation is a 
good and marketable title which the purchaser may 
be required to accept,®* notwithstanding it rests 


Mo.—Danzer v. Moerschel, 214 S.W. 
849, 7 A.L.R. 1162; Scannell v. Ameri- 
ean Soda Fountain Co., 61 S.W. 889, 
161 Mo. 606. 

Neb.—Ballou v. Sherwood, 49 N.W. 
790, 50 N.W. 1131, 32 Neb. 666. 


N.J.—Potter v. Lumsden, 117 A. 
31, 93 N.J.Eq. 476; Ocean City Assoc. 
v. Cresswell, 65 A. 454, 71 N.J.Eq. 292; 
Barger v. Gery, 53 A. 483, 64 N.J.Eq. 
263; Day v. Kingsland, 41 A. 99, 57 
N.J.Eq. 134. 


N.Y.—Simis v. McElroy, 54 N.E. 
674, 160 N.Y. 156, 73 Am.S.R. 673; Hel- 
ler v. Cohen, 48 N.E. 527, 154 N.Y. 
299; Kahn v. Chapin, 46 N.E. 489, 152 
N.Y. 305; O’Connor v. Huggins, 21 N. 
Biel34,. 00138) INSYee!S leq “Shrivervine 
Shriver, 86 N.Y. 575; Wildove y. Papa, 
228 N.Y.S. 211, 223 App.Div. 211; Con- 
don v. Quigley, 204 N.Y.S. 611, 209 
Apv.Div. 862: Reynolds v. White, 118 
N.Y.S. 979, 184 App.Div. 248; Pooler 
v. Sammet, 115 N.Y.S. 578, 130 App. 
Div. 650 [rev 111 N.Y.S. 658, 58 Misc. 
469]; Five Hundred Fifty-Six, etc., 
Fifth Ave. Co. v. Lotus Club, 113 N. 
Y.S. 886, 129 App.Div. 339; Clarke v. 
Woolpert, 112 N.Y.S. 547, 128 App.Div. 
208; Taub v. Spector, 108 N.Y.S. 723, 
124 App.Div. 158; Messinger v. Fos- 
ter, 101 N.Y.S. 387, 115 App.Div. 689; 
Forbes v. Reynard, 98 N.Y.S. 710, 113 
App.Div. 306; Forsyth v. Leslie, 77 N. 
YS. 826; 74. App piv. WoL Tey CEL seus 
Gerhardt, 76 N.Y.S. 743, 73 App.Div. 
245; Pell v. Pell, 73 N.Y.S. 81, 65 App. 
Diva, “388 e fafi o7 ls NYS. DLO 2 ta ss5 
Mise. 472, and aff 62 N.E, 1099, 169 
N.Y. 607]; Binzen vy. Epstein, 69 N. 
Y.S. 789, 58 App.Div. 304 [aff 64 N.B. 
1118, 172 N.Y. 596]; Hamershlag: v. 
Duryea, 68 N.Y.S. 1061, 58 App.Div. 
288 [aff 66 N.Y.S. 87, 31 Mise. 678, and 
aff 65 N.H..1117, 172 N.Y: 622]; Kahn 
v. Mount, 61 N.Y.S. 358, 46 App.Div. 
84; Hamershlag vy. Duryea, 56 N.Y. 
S. 615, 38. App. Div, 1303" Ruess v. 
Ewen, 54 N.Y.S. 357, 34 App.Div. 484 
[aff 59 N.E. 1130, 165 N.Y. 633]; Weil 
v. Radley, 52 N.Y.S. 398, 31 App.Div. 
25 [aff 57 N.E. 1128; 1638. N.Y. 582]; 
Faile v. Crawford, 52 N.Y.S. 353, 30 
App.Div. 536 [motion den 54 N.Y.S. 
264, 34 App.Div. 278]; Wilhelm v. 
federgreen, 38 N.Y.S. 8, 2 App.Div. 
483 [aff-b3) NA 11337 157 Noy.) WL3= 
Kneller v. Lang, 17 N.Y.S. 443, 68 Hun 
48 [aff 33 N.E.. 555, 187 N.Y. 589]: 
Falvey v. Bridges, 15 N.Y.S. 878, 61 
Hun 626; Abrams v. Rhoner, 44 Hun 
507; Ottinger v. Strasburger, 33 Hun 
466 [aff 102 N.Y. 692]; Grady v. Ward, 
20 Barb. 548; Methodist PEpiscopal 
Church Home v. Thompson, 52 N.Y. 
Super. 321 [aff 15 N.E. 193, 108 N.Y: 
618, 1 Silv.App. 564, 28 N.Y.Wkly.Dig. 
Clody v. Southard, 109 N.Y.S. 
411, 57 Misc. 242; Wormser v. Gehri, 
L0G VNOY.S:2295).6 55 Mise. 14 7am 
Horn v. Stuyvesant, 100 N.Y.S. 547, 
50 Mise. 432; Pope v. Thrall, 68 N.Y. 
S. 137, 33 Misc. 44; Heller v. Cohen; 
36 N.Y.S. 668, 15 Mise. 378 [rey on 
other grounds 41 N.Y.S. 214, 9 App. 
Div. 465 (rev 48 N.E. 527, 154 N.Y. 
299)]; Ford v. Schlosser, 34 N.Y.S. 
12, 18 Mise: 205; O’Connor v. Hug- 
gins, 1 N.Y.S. 377, 48 Hun 620 [mod 
21 N.E. 184, 118 N.Y..511]; Bohm vy. 
Fay, 18 Abb.N.Cas. 175; Seymour v. 
De Lancey, Hopk. 436, 14 Am.D. 552 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 543] 


wholly or partially on parol proof; 
is particularly applicable where the purchaser has 
agreed not to object on the ground of adverse pos- 
session.°° Under the statutes generally®! such title 
is a full and complete title, and not merely a title 
resting in adverse possession, contrary to a stipula- 
tion in the contract, against a title resting in such 


possession,®? and will support the 
m a conveyance. 


Requisites and Sufficiency. 


[aff 5 Cow. 714]. 


Or.—Fellows y. Evans, 53 P. 491, 
SoeOr oo. 


Pa.—Westfall v. Washlagel, 49 A. 
941, 200 Pa. 181; Dallmyer v. Fergu- 
son, 47 A. 962,198 Pa. 288; Pratt v. 
Eby, 67 Pa. 396; Shober v. Dutton, 
6 Phila. 185. 


R.I-—Union Savings Bank vy. Taber, 
13 R.I. 683. 


S.C.—Maccaw vy. Crawley, 37 S.E. 
934, 59 S.C. 342; Miller v. Cramer, 
26 S.E. 657, 48 S.C. 282. 


Tenn.—Goss v. Singleton, 2 Head 
we 


Tex.—McLaughlin v. Brown, (Civ. 
App.) 126 S.W. 292; Greer v. Inter- 
national Stock Yards, 96 S.W. 79, 43 
Tex.Civ.App. 370; Fant v. Wright, 
(Civ.App.) 61 S.W. 514. 


Va.—Goins vy. Garber, 108 S.E. 868, 
131 Va. 59. 


W.Va.—-Bowden y. Laing, 138 S.E. 
449, 103 W.Va. 733; Summers vy. Hive- 
ly, 88 S.E. 608, 78 W.Va. 53. 


Wis.—Nelson v. Jacobs, 
406, 99 Wis. 547. 


Eng.—In re Atkinson, [1912] 2 Ch. 
1; Cottrell v. Walker, 1 Beav. 361, 17 
Eing.Ch. 361, 48 Reprint 980; Groves 
v. Loomes, 55 L.J.Ch. 52; Games v. 
Bonnor, 54 L.J.Ch. 517; long v. Col- 
lier, 4 Russ. 267, 4 Eng.Ch. 267, 38 Re- 
print 806; Perkins vy. Ede, 1 Wkly. 
‘Rep. 10; Scott v. Nixon, 2 C.&L. 185. 


Ont.—Wishart v. Cook, 15 Grant 
@hen2o is 

[a] Title by adverse possession, 
prescription, or limitation is suffi- 
cient where the contract of sale pro- 
vides for: (1) “A good and sufficient 
warranty deed,” or “deed of general 
warranty.” R. HB. L. McCaskill Co. v. 
Dekle, 102 So. 252, 88 Fla. 285; Jack- 
son v. Creek, 94 N.E. 416, 47 Ind.App. 
541; Deutsmann y. Kuntze, 125 N.W. 
1007, 147 Iowa 158; Kentucky By- 
Products Coal Co. v. Ward, 47 S.W. 
(2d) 732, 243 Ky. 95; Buckhorn Coal 
& Lumber Co. v. Lewis, 23 S.W.(2d) 
596, 232 Ky. 415; Porter v. Cummins, 
2 Ky.Op.. 657; ong v. Lackawanna 
Coal & Iron Co., 136 S.W. 673, 233 Mo. 
713; Goins v. Garber, 108 S.E. 868, 131 
Va. 59; Bowden v. Laing, 138 S.E. 449, 
103 W.Va. 733. But see Cross v. Bus- 
kirk-Rutledge Lumber Co., 201 S.W. 
141, 139 Tenn. 79, Ann.Cas.1918D 983 
(holding that delivery of a warranty 
under contract for a warranty deed, 
where parol evidence of adverse pos- 
session is relied on, is not sufficient 
to render the contract executed). (2) 
A good and marketable title in fee. 
Monbar, Inc., v. Monaghan, (Del.Ch.) 


75 N.W. 


162 A. 50; Wiemann v. Steffen, 172 S. 
W. 472, 186 Mo.App. 584. (3) “A good 
merchantable title.” Jamison v. Van 


Auken, (Mo.) 210 S.W. 404. (4) A 
“marketable,” ‘‘merchantable,”’ or a 
“good and indefeasible” title. Dalton 


v. Lybarger, 237 S.W. 694, 152 Ark. 
192; Hinton v. Martin, 236 S.W. 267, 
151 Ark. 343 [overr Shelton y. Rat- 
ternee, 181 S2w. 288)" 121° Ark, 482- 
and Mays v. Blair, 179 S.W. 331, 120 
Ark. 69]. (5) “A good deed.” Clark 
Seg (Tex.Civ.App.) 134 S.Ww. 
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8® and this rule 


usual covenants 


[66 C.J.] 875 


and subject to, the rules regulating the elements of 
title by adverse possession in general,®* a title is 
good and marketable, within the meaning of the 
- above rule, where all of the elements of adverse pos- 
session being present, the vendor, or one through 
whom he claims, 
possession of the property under color of title for 
a long or the statutory period of time,®® although 


has been in undisturbed, exclusive 


there has been some defect in the chain of title,®® 


In accordance with, 


{b] Error in description of land.— 
That the land was designated by a 
wrong number does not render the 
vendor’s title unmerchantable, where 
the realty was otherwise designated 
and the vendor had title by prescrip- 
tion. Lassus v. Gourgott, 125 So. 623, 
169. La. 577. 

[c] Where record title is defective, 
the lack may be supplied’ by parol 
proof of adverse possession under 
color of title for the statutory period 
sufficient to establish ownership, even 
though the contract calls for a per- 
fect title, but not a perfect record 
title. Felt v. Morse, 85 So. 656, 80 
Fla. 154. 

[d] Possession under mortgage.— 
(1) Where persons have possession of 
land as mortgagees in possession, and 
suit to redeem from them is barred, 
they have a marketable title, which is 
not affected by the fact that an ac- 
tion of ejectment, by reason of a dis- 
ability of insanity cr imprisonment, 
is not barred. Messinger v. Foster, 
101 N.Y.S. 387, 115 App.Div. 689. (2) 
A right to convey pursuant to a con- 
tract for the sale of real estate, which 
depends on the vendor’s possession of 
more than twenty years under a mort- 
gage, is sufficient, in the absence of 
evidence to the contrary, to give a 
good title. Ocean City Assoc. v. 
Cresswell, 65 A. 454, 71 N.J.Eq. 292. 
(3) Mortgage as color of title in gen- 
eral see Adverse Possession § 380. 


Right to foreclose mortgage barred 
ee statute of limitations see infra § 


89. Messer-Johnson Realty Co. v. 
Security Savings & Loan Co., 94 So. 
734, 208 Ala. 541; R. BE. L. McCaskill 
Co. v. Dekle, 102 So. 252, 88 Fla. 285: 
Freedman y. Oppenheim, 79 N.E. 841, 
187 N.Y. 101, 116 Am.S.R. 595: Wil- 
dove v. Papa, 228 N.Y.S. 211, 223 App. 
Div. 211; Condon v. Quigley, 204 N. 
Y.S. 611, 209 App.Div. 362. And see 
cases supra note 88. 


90. Stewart vy. Kreuzer, 95 A. 1052, 
127 Md. 1. 

91. See Adverse Possession § 552. 

92. Mendel v. Berwyn Estates, 


(Ch.) 149 A. 894 [aff 149 A. 893, 106 
N.J.Eq. 275]; Eckhouse vy. Berwyn 
Estates, 151 A. 371, 106 N.J.Eq. 485 
[den reopening 146 A. 65, 104 N.J.Eq. 
416, and aff 148 A. 917, 106 N.J.Ea. 
276]; Model Plan Agency vy. Dimond, 
138 A. 921, 101 N.J.Eq. 786 [aff.135 
A. 506, 100 N.J.Eq. 244]. 


[a] Reason for provision.—A pro- 
vision that title must not be derived 
from adverse possession is to insure 
good title, and not to afford excuse 
for nonperformance. Model Plan 
Agency v. Dimond, 138 A. 921, 101 N. 


ae 786 [aff 135 A. 506, 100 N.J.Eq. 
44]. 


93. Watts v. Parker, 27 Ill. 224. 

94 See Adverse Possession 2 C.J. 
DES: 

95. Del.—Rehoboth Heights De- 
velopment Co. v. Marshall, 137 A. 83, 
15 Del.Ch. 314; Brown v. Davis, 131 
A. 142, 15 Del.Ch. 37. 

D.C.—Marsh y. Kenyong, 37 App.D. 
C. 574, Ann.Cas.1912D 1178. 


Ga.—Penton v. Myers Park Place 
Corporation, 108 S.E. 462, 152 Ga. 71. 


Ky.—Buckhorn Coal & Lumber Co. 
ere 23 S.W.(2d) 596, 232 Ky. 


Md.—Peper v. Traeger, 136 A. 537, 
152 Md. 174; Mayfield v. Safe De- 
posit & Trust Co. of Baltimore, 132 
A. 595, 150 Md. 157; McDivit v. Mc- 
Divit, 129 A. 291, 148 Md. 271; Winer 
v. Hooper, 115 A. 31, 189 Md. 327; 
Singer v. Mary Byrd Wyman Memo- 
rial Ass’n of Baltimore City, 114 A. 
50, 138 Md. 398; Seloff v. Naidetsch, 
110 A. 896, 136 Md. 651; Newbold v. 
Condon, 64 A. 356, 104 Md. 100. 


Mass.—Aroian vy. Fairbanks, 103 N. 
E. 629, 216 Mass. 215. 


Mo.—Jamison v. Van Auken, 210 
S.W. 404. 


N.J.—Vierrow vy. Frommann, 152 A. 
234, 107 N.J.Eq. 230: Hummer v. 
Buerk, 106 A. 141, 90 N.J.Eq. 97. 


N.Y.—Wildove y. Papa, 228 N.Y.S. 
211, 223 App.Div. 211; Wilkinson v. 
Schwartz, 216 N.Y.S. 771, 217 App. 
Div. 797; Condon yv. Quigley, 204 N. 
Y.S. 611, 209 App.Div. 362; Hagan v. 
Drucker, 85 N.Y.S. 601, 90 App.Div. 
28; Pell v. Pell, 78 N.Y.S. 81, 65 App. 
Div. 388 [aff 71 N.Y.S. 1092, 35 Misc. 
472, and aff 62 N.E. 1099, 169 N.Y. 
607]; Hartigan v. Smith, 45 N.Y-.S. 
1012, 19 App.Div. 173: Shaw v. Da- 
vis, 230 N.Y.S. 722, 132 Mise. 890; 
Rossi v. Gentile, 189 N.Y.S. 145, 115 
Misc. 636. 

Pa.—Dallmyer v. Ferguson, 47 A. 
962, 198 Pa. 288. 

S.C.—-D. W. Alderman & Sons Co. 
v. McKnight, 78 S.E. 982, 95 S.C. 245; 
Maccaw y, Crawley, 87 S.E. 934, 59 
5.62342. 

W.Va.—Bowden v. Laing, 138 S.E. 
449,103" W.Va. 733. 

[a] Rule applied to title to ground 
rent.—Rieman vy. Wagner, 22 A. 72. 
74 Md. 478; Huehner y. Fisher, 61 
Pa.Super. 5338. 

96. Del.—Kittinger vy. 
110 A. 677, 12 Del.Ch. 228. 

Ky.—Buckhorn Coal & Lumber Co. 
Tig ten 23 S.W.(2d) 596, 232 Ky. 

Mass.—Aroian v. Fairbanks, 103 N. 
E. 629, 216 Mass. 215. 


N.J.—Vierow v. Frommann, 152 A. 
234, 107 N.J.Eq. 230. 


N.Y.—Battle'v. Calavitta, 228 N.Y. 
S. 624, 132 Misc. 48. 


Pa.—Hoover vy. Pontz, 114 A. 522, 
271 Pa. 285. 


W.Va.—Bowden vy. Laing, 138 S.B. 
449, 103 W.Va. 733. 

And see cases supra note 95, 

[a]. Purchaser’s defense of para- 
mount patent to another is unavail- 
ing, where the vendor’s uncontradict- 
ed testimony was sufficient to es- 
tablish that he had acquired title by 
adverse possession. Buckhorn Coal 
& Lumber Co. v. Lewis, 23 S.W. (2d) 
596, 232 Ky. 415. 


[b]_ Defective record title may be 
a good marketable title, since the de- 
fect may be supplied by parol proof 
of possession under color of title suf- 


Rossman, 
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the burden being on the vendor®? to show that the 
facts are such that lapse-of time gives title by ad- 
verse possession by clear and convincing evidence,?® 
and that the title is free from reasonable doubt,°® 
and the hazard of litigation,’ and also that the pur- 


VENDOR AND PURCHASER 


chaser will have the means at hand at all times to 


ficient to establish a good adverse 
possession. Aroian v. Fairbanks, 103 
N.E. 629, 216 Mass. 215. 

[ec] Clearing title —(1) A vendor 
who has acquired title by adverse 
possession cannot compel specific per- 
formance of the contract to purchase 
the land, until he has first cleared his 
title, under a statute giving him 
opportunities to do so, or by bill quia 
timet, if the circumstances justify it. 
Hoover vy. Pontz, 114 A.°522, 271 Pa. 
285. (2) Title to land, claimed partly 
by the vendor by adverse possession 
against a railroad, becomes mar- 
ketable only on judicial determination 
of the railroad’s claims in favor of 
the vendor. Battle v. Calavitta, 228 
N.Y@S. 624, 132 Misc. 48. 

[d] Deed not recorded.—That a 
deed in the chain of title was not of 
record, and had not been produced, 
does not render a title unmarketable, 
after the lapse of years of undisput- 
ed possession in the seller and her 
predecessors in title. Kittinger v. 
Rossman, 110 A. 677, 12 Del.Ch. 228. 

[e] Curing ancient break in title. 
—Title established by lapse of time 
and adverse possession covering an- 
cient break in title constitutes good 
marketable title, sufficient in suit for 
specific performance. Bowden  v. 
Laing, 138 S.B. 449, 103 W.Va. 733. 

$7. Messer-Johnson Realty Co. v. 
Security Savings & Loan Co., 94 So. 
734, 208 Ala. 541. And see cases in- 
fra notes 98-8. 

98. Ala.—Messer-Johnson Realty 
Co. v. Security Savings & Loan Co., 
94 So. 734, 208 Ala. 541; Chapman v. 
Lee’s Adm’r, 55 Ala. 616. 

Ark.-—Smith vy. Biddle, 286 S.W. 801, 
171 Ark. 644; Dalton v. Lybarger, 237 
S.W. 694, 152 Ark. 192. 

Fla.—R. E. L. McCaskill Co. v. De- 
kle, 102 So. 252, 88 Fla. 285. 

Md.—Baumeister y. Silver, 
825, 98 Md. 418. 

Mo.—Jamison v. Van Auken, 210 S. 
W. 404; Williams v. Ellis, (App.) 239 
Saw, 157. i 

N.J.—Sulk v. Tumulty, 75 A. 757, 
TISAI DOL UE 
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N.Y.—Simis v. McElroy, 54 N.E. 
6742 160, NY. 1565573 sAmIS.R. 643% 
Shriver v. Shriver, 86 N.Y. 575; Ca- 


rolan v. Yoran, 93 N.Y.S. 935, 104 App. 
Div. 488, 16 N.Y.Ann.Cas. 339 [aff 79 
ING, 02,9 AS6s INOY. Sib le, Spero v. 
Shultz, 43 N.Y.S. 1016, 14 Ap 
[afi 55 N: #11045) 160 NeY. 
helm v. Federgreen, 3 , 
App.Div. 483 [aff 53 N.E. 1133, 157 N. 
Y. 713]; Kneller v. Lang, 17 

443, 63 Hun 48 [aff 33 N.E. 555, 
N.Y. 589]; Simis v. McElroy, 15 N.Y.S. 
19, 60 Hun 583; Lewine v. Gerardo, 
VT2) NOYsS, 219/25 +60) Misc. 261, 


a — Pe rauuva Hy, Oe bassoon Ol= 
werter vy. Greenblat, 5 Pa.Dist.&Co. 
637. 

Tex.—McLaughlin v. Brown, (Civ. 
App.) 126 S.W. 292. 

Ont.—Wishart vy. Cook, 15 Grant 
Ciel: 

{a] “Witles by adverse possession 


are in disfavor with persons contem- 
plating the purchase of property 
and with the courts,” except in the 
clearest and most indisputable cases. 
Crocker Point Ass’n y. Gouraud, 120 
N:-E. 737, 7388, 224. N.Y. 348; Lincoln 


Savings Bank v. Schneider, 174 N.Y.S. 
529, 531, 105 Mise. 530. 


[b] Facts held insufficient: To 
show marketable title by adverse 
possession: (1) In general. Alpha 


Portland Cement Co. v. Shirk, 227 F. 
966, 142 C.C.A. 424; Ewing v. Plum- 
mer, 140 N.E. 42, 308 Ill. 585; Brown 
v. Cannon, 10 Ill. 174; Tevis v. Rich- 
ardson, 7 T.B.Mon. (Ky.) 654; Lewis 
v. Herndon, 3 Litt. (Ky.) 358, 14 Am. 
D. 68; McCabe v. Kenny, 5 N.Y.S. 678, 
52 Hun 514; Warner v. Will, 25 N.Y.S. 
749, 5 Mise. 329; Middleton vy. Moore, 
(Tex.Civ.App.) 289 S.W. 1045. (2) To 
reversionary interest in street. Post 
v. Hazlett, 12 N.Y.S. 838, 59 Hun 621. 
(3) To whole fee where title to more 
than two thirds of the property is 
denied. Olwerter vy. Greenblat, 5 Pa. 
Dist.&Co. 637. (4) To land, part of 
which vendor claimed adversely 
against railroad claiming title. Bat- 
tle v. Calavitta, 228 N.Y.S. 624, 132 
Mise. 48. (5) To show prescriptive 
right to use adjoining wall for sup- 
port. Spero v. Shultz, 43 N.Y.S. 1016, 
14 App.Div. 423 [aff 55 N.E. 1101, 160 
N.Y. 6604. 

[ce] Affidavits.—(1) Affidavits that 
the grantor and his predecessors had 
been in possession of land for thirty- 
five years adversely to the heirs of 
the former owner, but not agreeing 
with each other, and not disclosing 
the marital status of some of the 
heirs, do not show the perfect title 
which the vendor agreed to convey. 
Williams yv. Ellis, (Mo.App.) 239 S.W. 
SNA (2) An ex .parte affidavit is 
wholly insufficient, such an affidavit 
being purely hearsay and inadmissi- 
ble as evidence. Adkins v. Gillespie, 
(Tex.Civ.App.) 189 S.W. 275. 

[d] Adjudication of validity of 
prescription as to public street.—Pur- 
chasers induced to buy a lot on the 
representation that a public street 
existed in front thereof could not be 
compelled to take the lot where the 
only right of the public in such street 
was based on prescription, the valid- 
ity of which had never been properly 
adjudicated. Nance v. McClellan, 
(Tex.Civ.App.) 54 S.W.(2d) 1109. 

99. Ark—Dalton v. Lybarger, 237 
S.W. 694, 152 Ark. 192. 

Del.—Rehoboth Heights Develop- 
ment Co. v. Marshall, 137 A. 83, 15 Del. 
Ch. 314. 

Fla.—R. HE. L. McCaskill Co. v. De- 
kle, 102 So. 252, 88 Fla. 285. 


Kan.—Keepers v. Yocum, 114 P. 
1063, 84 Kan. 554, Ann.Cas.1912A 748. 


Md.—Baumeister v. Silver, 56 A. 
825, 98 Md. 418. 


Mass.—Conley v. Finn, 50 N.E. 460, 
171 Mass. 70, 68 Am.S.R. 399. 


N.Y¥.—Heller v. Cohen, 48 N.H. 527, 
154 N.Y. 299; Seymour v. De Lancey, 
Hopk. 486, 14 Am.D. 522 [aff 5 Cow. 
714]. 

Tex.—Greer v. International Stock 
Yards, 96 S.W. 79, 43 Tex.Civ.App. 
370. 

And see cases supra note 98. 

[a] As matter of law.—The title 
must be such as can be proved good 
as a matter of law and not depend- 
ing on a question of fact. Greer v. 
International Stock Yards, 96 S.W. 
79, 43 Tex.Civ.App. 370. 

Freedom from reasonable doubt as 


2 4 


[§ 543 


establish his title if attacked by a third person.’ 
The vendor must show not merely an uncontested ad- 
verse possession,’ but he must show that the adverse 
claimant of the property was not under such disabil- 
ity that the statute would not run against him,* 


element of marketable title in general 
see supra § 535. 

i, Dalton) va lLybarger 23% -S2we 
694, 152 Ark. 192; Westerfield v. 
Cohen, 58 So. 175, 130 La. 533; Simis 
v. McElroy, 54 N.B. 674, 160 N.Y. 156, 
73 Am.S.R. 678. 

[a] Vendor is bound to show that 
the purchaser would not be called on 
to litigate the question of adverse 
possession with strangers who might 
claim title under some former owner. 
Simis v. McElroy, 54 N.E. 674, 160 N. 
SY 156; 203. And Saket 615 se Eellersnve 
Cohen, 48 N.E. 527, 154 N.Y. 299. 

Freedom from litigation as element 
of marketable title in general see su- 
pra § 536. 

2. Messer-Johnson Realty Co. v. 
Security Savings & Loan Co., 94 So. 
734, 208 Ala. 541; McLaughlin v. 
Brown, (Tex.Civ.App.) 126 S.W. 292. 


3. Messer-Johnson Realty Co. v. 
Security Savings & Loan Co., 94 So. 
734, 208 Ala. 541; Crocker Point Ass’n 
Ve (Gouraud,, 1200 Nile oe oo4s INae 
343; Simis v. McElroy, 54 N.E. 674, 
LOO NY. 156,°73 Amis R673) 


4 Del.—Rehoboth Heights Devel- 
opment Co. v. Marshall, 137 A. 83, 15 
Del.Ch. 314. 


Md.—Baumeister v. Silver, 
825, 98 Md. 418. 


Mich.—Litchfield v. Tunnicliff, 
N.W. 760, 118 Mich. 383. 


N.J.—Day v. Kingsland, 41 A. 99, 
Dit ON sd eEGe 134% 


N.Y.—Simis v. McElroy, 54 N.E. 674, 
160 N. Y¥o5256, 73, Am SR. 6735 Later 
v. Tucker, 114 N.Y.S. 408, 130 App.Div. 
11; Five Hundred Fifty-Six, etc., Fifth 
Ave. Co. v. Lotus Club, 113 N.Y.S. 886, 
129 App.Div. 339; Carolan vy. Yoran, 
93 N.Y.S. 935, 104 App.Div. 488, 16 N. 
Y.Ann.Cas. 339 [aff 79 N.E. 1102, 186 
NeYe 575) ehuhrive: Cronin, Sts Noy.s: 
536, 82 App.Div. 210; Kahn v. Mount, 
61 N.Y.S. 358, 46 App.Div. 84; Ruess 
v. Ewen, 54 N.Y.S. 357, 34 App.Div. 
484 [aff 59 N.E. 1130, 165 N.Y. 633]; 
Spero v. Shultz, 48 N.Y-S. 1016, 14 
App.Div. 423 [aff 55 N.E. 1101, 160 N. 
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Y. 660]; Simis v. McElroy, 15 N.Y.S. 
19, 60 Hun 588; Seymour v. De Lan- 
cey, Hopk. 436, 14 Am.D. 522 [aff 5 
Cow. 714]. 

Pa.—Pratt v. Eby, 67 Pa. 396. 

S.C.—Maccaw v. Crawley, 37 S.E. 
934, 59 S:C. 342. 

Tex.—Roos v. Thigpen, (Civ.App.) 


140 S.W. 1180; McLaughlin v. Brown, 
(Civ,App.) 126 S.W. 292. 


[a] Possibility too remote.— 
Where land has been held adversely 
for forty years, and the statute of lim- 
itations is twenty years, and is sus- 
pended as to persons non compos or 
infants, the possibility that there are 
persons who can assert claims to the 
land is too remote to cast a doubt on 
the title. Day v. Kingsland, 41 A. 99, 
57 N.J.Eq. 134. 


[b] Conjectural disability.—A ven- 
dor is not under a burden to negative 
conjectural disability of unknown 
claimants to land. Rehoboth Heights 
Development Co. v. Marshall, 137 A. 
835, 15 Del.Che 314: 

Agaiust whom statute runs in gen- 
nese see Adverse Possession §§ 437— 


lor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 543-544] 


that the possession was under color of title,> and 
was in hostility to such claimant, 
the degree of its notoriety,’ and that the time pre- 
scribed by the statute has not been prolonged by 
This proof may be made 
by parol evidence,® but it must be such as cannot 
be contradicted,’° and so convincing as to leave no 
reasonable doubt of the sufficiency of the title,!1 and 
will be readily available when needed;? and it has 
been held that the vendor must show the names, num- 
ber, and residences of the witnesses by whom proof 


any act of the parties.® 


ean be made.13 


Possession by purchaser.1¢ Although at the time 
of the conveyance the bar of the statute has not 
attached, still if the grantee continues the posses- 
sion until the bar does attach he will acquire a per- 
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and exclusive,® | ance.1® 


fect title, and this will relieve the grantor of liabil- 


5. Novak v. Trustees of Orphans’ 
Home in Baltimore City, 90 A. 997, 
123 Md. 161, Ann.Cas.1915C 1067; 
Aroian vy. Fairbanks, 103 N.E. 629, 216 
Mass. 215; Warne v. Greenbaum, (N. 
J-Ch:)) 101A. 568. 

Color of title as element of adverse 
possession in general see Adverse 
Possession §§ 323-402. 


6. Md.—Sharp St. Station M. FE. 
eee v. Rother, 34 A. 848, 83 Md. 
89. 


N.J.—Sulk v. Tumulty, 75 A. 757, 
77 N.J.Eq. 97. 


N.Y.—Simis v. McElroy, 54 N.E. 
674, 160 N.Y. 156, 73 Am.S.R. 673 [aff 
42 N.Y.S. 290, 12 App.Div. 434]; Heller 
v. Cohen, 48 N.E. 527, 154 N.Y. 299; 
Shriver v. Shriver, 86 N.Y. 575, 13 N. 
Y.Wkly.Dig. 436; Hamershlag v. Dur- 
yea, -56-N:Y.S. (615, 38 App.Div.- 130; 
Wilhelm vy. Federgreen, 38 N.Y.S. 8, 
2 App.Div. 483 [aff 53 N.H. 1138, 157 
INGWee (L310 


Tex.—McLaughlin v. 
App.) 126 S.W. 292. 


Va.—McAllister v. Harman, 42 S.E. 
G20 100 Vas 17. 


W.Va.—Bogegs v. Bodkin, 9 S.E. 891, 
32 W.Va. 566, 5 L.R.A. 245. 


[a] Thus a marketable title of ad- 
verse possession is not established by 
proof of possession and lapse of time 
alone, but the possession must be 
shown to have been such as would 
ripen into title. Simis v. McElroy, 
eh eet C460 Noe LOG, 4.3) Alan Suky: 
673. 


{[b] Possession held insufficient.— 
Equity will not decree specific per- 
formance of a contract for sale of 
Jand and a building thereon, where 


Brown, (Civ. 


the vendor has no paper title to a por-’ 


tion of the property, and attempts to 
show title by adverse possession on 
evidence of a prior owner of the land 
when vacant, that he erected the 
building by mistake over his land, and 
had no intention to encroach on land 
over the line, and the land, in this con- 
dition, came through mesne convey- 
ances to the vendor. Sulk v. Tumulty, 
We An Tol, CT INGO. Eq. (97. 


[c] Statement in case submitted 
that a person was in undisturbed pos- 
session of land for twenty years and 
upward under a deed is not sufficient 
to establish title by adverse posses- 
sion as it does not necessarily follow 
therefrom that the entry and posses- 


sion were exclusive of any other right, 


this being essential to constitute an 
adverse holding which will divest the 
owner of title after twenty years. 
Kneller v. Lang, 33'N.E. 555, 187 N.Y. 
589. 

Exclusive possession in general see 
Adverse Possession §§ 198—204. 


Hostile possession in general see 
Adverse Possession §§ 205-320. 

7. Messer-Johnson Realty Co. v. 
Security Savings & Loan Co., 94 So. 
734, 208 Ala, 541. 

Open and notorious possession in 
penne see Adverse Possession §§ 57— 
63. 


8. Austin v. Barnum, 53 N.W. 1132, 
52 Minn. 136. 


Duration and continuity of posses- 
sion in general see Adverse Posses- 
sion §§ 64-197. 

9. Potomac Lodge No. 31, I. O. O. 
EB. v. Miller, 84 A. 554, 118 Md. 405; 
Aroian v. Fairbanks, 103 N.E. 629, 216 


rae 215. And see cases supra notes 
98-8. 
10. Gorman y. Gorman, 57 N.Y.S. 


1069, 40 App.Div: 225 [aff 54 N.E. 1092, 
159 N.Y. 571]; Ruess v. Ewen, 54 N. 
Y.S. 357, 34 App.Div. 484 [aff 59 N.E. 
1130, 165 N.Y. 633]; Hollifield v. Land- 
rum, 71 S.W. 979, 31 Tex.Civ.App. 187. 


[a] Mere claim, unfortified by 
proofs establishing without dispute 
that possession has been clearly ad- 
verse for the required period, is not 
enough to require a vendee to accept 
such title. Crocker Point Ass’n v. 
Gouraud, 120 N.E. 737, 224 N.Y. 343. 


ll. Meek vy. Green, 266 S.W. 451, 
166 Ark. 436; Stewart v. Kreuzer, 95 
A. 1052, 127 Md. 1; Carey v. Riley, 201 
N.Y.S. 151, 121 Mise. 234. See Jami- 
son v. Van Auken, (Mo.) 210 S.W. 404 
(holding that, while the purchaser 
will not be compelled to accept a title 
when there is any reasonable doubt 
as to the title acquired by adverse 
possession, the vendor is not required 
to show such a title beyond a reason- 
able doubt). 


[a] Degree of proof.—In an action 
for specific performance, where the 
vendor’s title depends on adverse pos- 
session more convincing proof of ad- 
verse possession must be produced to 
eStablish the marketability of the title 
than would be necessary to defend the 
title if directly attacked by an adverse 
claimant. Carey v. Riley, 201 N.Y.S. 
151, 121 Misc. 234. 


[b] Evidence and affidavits held 
sufficient, in a suit by a vendor for 
specific performance of contract re- 
quiring merely good title, to show ti- 
tle by adverse possession, entitling 
vendor to recover. Meek vy. Green, 266 
S.W. 451, 166 Ark. 436. 


12. Meek v. Green, supra; Potter 
v. Lumsden, 117 A. 31, 93 N.J.Eq. 476; 
Suikeny. Durmulty, io ean Cow, iit Not 
Eq. 97; Gorman v. Gorman, 57 N.Y.S. 
1069, 40 App.Div. 225 [aff 54 N.B. 1092, 
159 N.Y. 571]; McLaughlin vy. Brown, 
(Tex.Civ.App.) 126 S.W. 292. And see 
generally supra § 539. 
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ity on his covenants of warranty, in the convey- 
But the purchaser’s possession does not 
inure to the benefit of the vendor, so as to ripen into 
title for the vendor’s benefit and thereby perfect 
the latter’s title, 
the vendor had falsely represented that he had good 
title and failed to execute a deed giving good title.1¢ 


[§ 544] e. Particular Matters Affecting Title— 
(1) Contingencies on Which Title May Be Divested. 
A title vested at the time of performance, but sub- 
ject to be divested by the happening of some future 
event, is not marketable,!7 as where the title is sub- 
ject to be divested by the death of a party in the 
chain of title,'* or by the birth of a child,t® or where 
it is subject to a possible interest by way of con- 
tingent remainder,” unless the remainderman has 


so as to bind the purchaser where 


13. Messer-Johnson Realty Co. v. 
Security Savings & Loan Co., 94 So. 
734, 208 Ala. 541. 

14, Possession by vendee for ven- 
dor in general see Adverse Posses- 
sion § 51. 

15. Snell vy. Iowa Homestead Co., 
13 N.W. 848, 59 Iowa 701: 


16. Foster v. Hoff, 47 S.W. 399, 19 
Tex.Civ.App. 405. 

17. Azarch v. Smith, 1 S.W.(2d) 
968, 222 Ky. 566: Ginther v. Townsend, 
78 A. 908, 114 Md. 122; Wright v. May- 
er, 62 N.Y.S. 610, 47 App.Div. 604; 
Weymouth v. Howe, 167 N.W. 270, 167 


Wis. 218. And see cases infra notes 
18-20. 
{a] Illustrations.—(1) A person 


having only a defeasible title, under 
a devise to him with gift over in the 
event of his death without issue, may 
not execute a deed clear of all encum- 
brance within a contract binding him 
to convey such a title, and the pur- 
chaser may refuse to accept a convey- 
ance. Ginther v. Townsend, 78 A. 908, 
114 Md. 122. (2) Where a will gave 
absolute title to property to the wid- 
ow, defeasible by marriage, she can- 
not convey a good and marketable ti- 
tle in fee simple. Weymouth v. Howe, 
167 N.W.12270,1 167 Wis.-218. (3) A 
deed by a woman holding land under 
a devise providing that title shall re- 
main in her while she lives separate 
from her husband, and shall terminate 
if she resumes marital relations, is 
insufficient to convey a good title. 
Wright v. Mayer, 62. N.Y.S. 610, 47 
App.Div. 604. 


18. Lamprey v. Whitehead, 54 A. 
803, 64 N.J.Eq. 408; Ranhofer v. A. C. 
& H. M. Hall Realty Co., 128 N.Y.S. 
230, 143 App.Div. 237; Simis v. Mc- 
Elroy, 15 N.Y.S. 19, 60 Hun 583. 


19. Lamprey v. Whitehead, 54 A. 
803, 64 N.J.Eq. 408; Downey v. Seib, 
92 N.Y.S. 431, 102 App.Div. 317 [aft 
78 N.E. 66, 185 N.Y. 427, 113 Am.S.R. 
926, 8 L.R.A.N.S. 49]; Marks v. Hal- 
ligan, 70 N.Y.S. 444, 61 App.Div. 179; 
Holmes v. Woods, 32 A. 54, 168 Pa. 
530; List v. Rodney, 83 Pa. 483. 


[a] Mlustration.—A title, made by 
a conveyance executed during the life 
of the devisee for life, from a child 
having a vested estate, being subject 
to be divested in the event of the 
death of such child, leaving issue, dur- 
ing the life of the devisee for life, is 
not a marketable title which a pur- 
chaser ought to be compelled to take 
by a decree for specific performance. 
Lamprey v. Whitehead, 54 A. 803, 64 
N.J.Eq. 408. 

20. Ill—Weberpals v. Jenny, 133 
N.E. 62, 300 Ill. 145; Baker v. Baker, 
120 N.E. 284 Til 687; Dole WW, 
Shaw, 118 N.E. 1044, 282 Ill. 642; 
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renounced all claim to the property. But in such 
cases there must be some reasonable possibility that 
the title may be divested,?? or at least a fair prob- 
ability thereof ;** and in this connection it has been 
held that the possibility that the title may be di- 
vested by birth of issue to a woman of very ad- 
vanced years is too remote to affect its marketabil- 
ity.** <A title dependent on a deed which is subject 
to a reformation which divests the vendor of title 
is defective;*° but, where a possible contingent in- 
terest arises by reason of a mistake in the deed to 
the vendor, a decree reforming the deed as to such 
mistake vests a good marketable title in him.?° 


[§ 545] (2) Deficiency of Quantity or Reduction 
in Area.?7 A title is rendered unmarketable with 
respect to the purchaser of an entire plat or acre- 
age by a material deficiency in the quantity thereof 
owned by the vendor,?* as where the quantity of 
acreage has been decreased by prior conveyances,?°® 
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[§§ 544-546 


unless such deficiency was caused merely by a de- 
feet in description in a prior deed which was cured 
by a recital in a subsequent deed.*° 


Reduction of area by tax assessor. The fact that 
the tax assessor, without authority, reduced the area 
of the land contracted for on his books does not show 
a defect in title, as his act can in no manner preju-. 
dice the title of the owner.*? 


[§ 546] (8) Judicial Opinion or Decree*?—(a) In 
General. Since the court has no means of binding 
the question as against adverse claimants not par- 
ties to the suit,°* or of indemnifying the purchaser, 
if its own opinion should ultimately turn out not to 
be well founded,** the mere fact that in an action 
between the vendor and the purchaser the court may 
be of the opinion that the title is good does not ren- 
der it marketable so as to bind the purchaser to ac- 
cept it,?°> unless such opinion is founded on a gen- 


ae v. French, 35 N.E. ‘814, 147 Ill. 


Iowa.—MecNair v. Sockriter, 201 N 
W. 102, 199 Iowa 1176. 

Ky.—Fullenlove v. Vaughn, 152 S. 
W. 570, 151 Ky. 513. 


Mich.—Fix v. Amiot, 231 N.W. 114, 
251 Mich. 124. 

Mo.—Rosier v. Graham, 48 S.W. 470, 
146 Mo. 352. 


N. Y.—Simpson v. Kamos Realty Co., 
227 N.Y.S: 486, 223 App.Div. 98 [aff 166 
INGE V820;° 2500.N.Y. 550]; Downey (v: 
Seib, 92 N.Y.S. 431, 102 App.Div. 317 
taff 78 N.E. 66, 185 N.Y. 427, 113 Am. 
S.R. 926, 8 L.R.A.N.S. 49]; Marks v. 
Halligan, 70 N.Y.S. 444, 61 App.Div. 
aT 

Pa.—Holmes v. Woods, 32 A. 54, 168 
Par 530: 


Va.—Hess v. Rankin, 78 Va. 175. 


[a] Tllustration.—Where a deed 
was to one and the heirs of her body 
forever, but if she should die without 
issue, then to her mother and her 
heirs, and the mother died leaving her 
as sole heir, and she had three adult 
children, under a statute abolishing 
entails and providing that the first 
taker shall hold a life estate, the re- 
mainder passing as at common law, 
the title was not marketable, since 
it could not be told with certainty 
who the grantee’s heirs would be. 
Reece v. Graham, 48 S.W. 470, 146 Mo. 
352. 

21. Millison v. Drake, 174 N.E. 
776, 123 Ohio St. 249 [aff 175 N.E. 34, 
37 Ohio App. 559]. 


22. Louisville Gas & Electric Co. v. 
Starin, 186 S.W. 669, 170 Ky. 819; Bac- 
ot v. Fessenden, 115 N.Y.S. 698, 130 
App.Div. 819; Re Tinning, 8 Ont.L. 
703, 4 Ont.W.R. 514. 


[a] One has marketable fee-simple 
title to land, of which she is devisee, 
even if under the will it will, in case 
of her dying without heirs of her 
body, revert to the testatrix’s estate, 
where there is no devise over, and she 
is the sole heir of the testatrix. Lou- 
isville Gas & Electric Co. v. Starin, 
186 S.W. 669, 170 Ky. 819. 


23. Potter v. Lumsden, 117 A. 31, 
93 N.J.Eq. 476, 479; Doll v. Pizer, 89 
N.Y.S. 877, 96 App.Div. 194. 


{a] TIllustration.—Where a testa- 
tor left property to a daughter and 
her children ‘‘born or to be born,” one 
claiming under the daughter and her 
then living children could convey a 
good title as against an objection that 


a right might be asserted under chil- 
dren of the daughter born after the 
testator’s death. Doll v. Pizer, 89 N. 
Y.S. 277, 96 App.Div. 194. 


24. Whitney v. Groo, 40 App.D.C. 
496 (seventy years); Bacot v. Fessen- 
den, 115 N.Y.S. 698, 130 App.Div. 819; 
Re Tinning, 8 Ont.L. 703, 4 Ont-W.R. 
514. But see Weberpals v. Jenny, 133 
N.E. 62, 300 Ill. 145 (holding that a 
contract to convey land calling for a 
merchantable title will not be specifi- 
cally enforced where there is a legal 
possibility of issue in a life devisee 
sixty-nine years of age in which case 
the title of vendors would be dimin- 
ished); List v. Rodney, 83 Pa. 483 
(holding that, where'a testator devis- 
ed lands to his daughter to be held by 
her husband in trust for her and her 
children, and the daughter and her 
husband, both of age and unmarried, 
contracted to sell the land devised, the 
law would not consider the physical 
impossibility of the daughter bearing 
children after she had reached the age 
of seventy-five, and therefore the 
daughter and the surviving children 
could not tender to the purchaser a 
marketable title). 


[a] Mere probability (1) that the 
life tenant, a childless woman seven- 
ty years of age, will have issue so as 
to defeat the vendor’s estate is so 
slight as not to make the vendor’s ti- 
tle unmarketable, and justify the pur- 
chaser in rejecting title. Bacot v. 
Fessenden, 115 N.Y.S. 698, 1380 App. 
Div. 819. (2) And so it has been held 
in case of a widow fifty-four years of 
age, without any evidence of her 
physical condition. Re Tinning, 8 
Ont.L. 703, 4 Ont.W.R. 514. 


25. Scholle v. Scholle, 21 N.E. 84, 
U8 NYA) 267. 


Effect of invalidity of deed in gen- 
eral see Deeds §§ 175-177. 


Reformation of deeds in general see 
Reformation of Instruments 53 C.J. 
p 901, 


26. Kendall v. Crawford, 77.S.W. 
364, 25 Ky.L. 1224. 4 


[a] Thus a decree reforming on 
the ground of mistake a deed con- 
veying land to a trustee for the sole 
use of a wife for life, with remainder 
over to her heirs, so as to convey to 
her the estate in fee, rendered in a 
suit by her against the sole heir and 
trustee in the deed, is conclusive, and 
vests in her, as against her unknown 
or possible heirs, an estate in fee, 
so as to enable her to convey a mar- 
ketable title. Kendall v. Crawford, 77 


S.W. 364, 25 Ky.L. 1224. 


Title as affected by judicial opin- 
ion or decree in general see supra §§ 
546, 547. 


27. Quantity of land and appurte- 
nances in general see supra §§ 213- 
225; infra §§ 711-715. 

28. Kittinger v. Rossman, 110 A. 
677, 12 Del.Ch. 228. 


[a] Thus, where a seller admits 
that ef the city lot contracted for she 
did not own a small plot three feet 
by one foot five and one-half inches, 
which was owned by the city, lying in 
front of the lot, and which is impor- 
tant to the purchaser, the title is de- 
fective, although the plot was outside 
the city building line. Kittinger v. 
Rossman, 110 A. 677, 12 Del.Ch. 228. 

29. Savage v. Shields, 293 F. 863. 


[a] Mllustration.—Prior conveyanc- 
es of four and one-half acres in the 
aggregate out of a plantation consist- 
ing of eight hundred eighty acres of 
land is a defect rendering title to the 
eight hundred eighty acres unmarket- 
able, sufficient to prevent specific per- 
formance of a contract for a sale of 
the entire acreage. Savage v. Shields, 
293 F. 868. 


30. McAdam v. Farrell, 61 N.Y.S. 
234, 29 Misc. 230. 


31. Spoor v. Tilson, 42 S.E. 293, 100 
Va. 516. 
32. In foreclosure proceedings see 


infra §§ 568, 569. 


Judgment in action to quiet title 
see infra § 547. 


33. See Equity § 864; 
§§ 1480-1490. : 

34. Street v. French, 35 N.E. 814, 
147 Ill. 342; Pyrke v. Waddingham, 10 
Hare 1, 44 Eng.Ch. 1, 68 Reprint 813. 

35. Ill.—Street v. French, 35 N.E. 
814, 147 Ill. 342. 

Kan.—Williams v. Bricker, aU pel 2 
998, 83 Kan. 58, 30 L.R.A.N.S..348, 

Minn.—Howe v. Coates, 107 N.W. 


397, 97 Minn: 385, 114 Am.S.R: 728, 
4 L.R.A.N.S. 1170 and note. 


Ewecnpaann v. Branch, 6 Mo.App. 


Judgments 


Neb.—Shonsey v. Clayton, 187 N.W. 
113, 107 Neb. 695. 


N.Y.—kKilpatrick vy. Barron, 26 N.H. 
925, 125 N.Y. 751, 4 Silv.App. 347 [aff 
7 N.Y.S. 542, 54 Hun 322]; Ferris v. 
Plummer, 42 Hun 440. 


Ohio.—Hopple v. Overbeck, 10 Ohio 
Dec. (Reprint) 296, 20.Cine.L.Bul. 25. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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eral rule of law*® or on reasoning so clear and con- 
clusive as to satisfy the court that other competent 
persons*’ or other courts*® might not reasonably 
and fairly entertain a different opinion. Where the 
question is not one regarding a general principle of 
law, but the doubt arises concerning the construc- 
tion of some “inartificial and illy expressed instru- 
ment” in the chain of title, specifie performance 
should not be compelled, even though the court itself 


may lean in favor of the title.?° 


Adverse decision. An adverse judicial decision to 
the title, however, has been held to raise a sufficient 
doubt as to the title as to make it unmarketable,*°® 


wrong ;*+ but it has been held that a judge may hold 
a title free from doubt, although another judge has 
decided it to be doubtful,*? and that, although the 
adverse opinion of a lower court may be of some 
weight on appeal,#* it does not necessarily render 
the title doubtful in the appellate court, for a con- 
trary rule would amount to leaving the ultimate de- 
cision to the lower court.*# : 


Judgment or decree of a court having jurisdie- 


tion, that a party has a valid title to land, shows 


although the trial court may think that decision 


Pa-—Pratty av... bie 0), ba. oso 
Speakman v. Forepaugh, 44 Pa. 363. 

Utah.—Barrette v. Whitney, 106 P. 
522, 36 Utah 574, 37 L.R.A.N.S. 368. 


Eng.—Alexander v. Mills, L.R. 6 Ch. 
124; Beioley v. Carter, L.R. 4 Ch. 230; 
Collier v. McBean, L.R. 1 Ch. 81; Os- 
borne v. Rowlett, 13 Ch.D. 774; Bell v. 
Holtby, L.R. 15 Eq. 178; Mullings v. 
Trinder, L.R. 10 Eq. 449; Pyrke v. 
Waddingham, 10 Hare 1, 44 Eng.Ch. 
1, 68 Reprint 813; Robinson v. Mil- 
ner, 1 Hare 578 note, 23 Eng.Ch. 578, 
66 Reprint 1161; Sykes v. Sheard, 9 
Jur.N.S. 1262; Price v. Strange, 6 
Madd. 159, 56 Reprint 1052; Emery v. 
Grocock, 6 Madd. 54, 56 Reprint 1010; 
Stapylton v. Scott, 16 Ves.Jr. 272, 33 
Reprint 988; Rose v. Calland, 5 Ves. 
Jr. 186, 31 Reprint 537; Burnell v. 
Firth, 15 Wkly.Rep. 546. 

36. Fairchild v. Marshall, 43 N.W. 
563, 42 Minn. 14; Pyrke v. Wadding- 
ham, 10 Hare 1, 44 Eng.Ch. 1, 68 Re- 
print 813. 

37. Street v. French, 35 N.E. 814, 
147 Ill. 342; Hymers v. Branch, 6 Mo. 
App. 511; Pyrke v. Waddingham, 10 
Hare 1, 44 Eng.Ch. 1, 68 Reprint 813. 


{a] If opinion may be fairly ques- 
tioned. by the opinion of other com- 
petent persons, the title is doubtful. 
Hymers.v. Branch, 6 Mo.App. 511. 


38. Williams v. Bricker, 109 P. 998, 
83 Kan. 53, 30 L.R.A.N.S. 343; Silfvast 
v. Asplund, (Mont.) 20 P.(2d) 631; 
Rogers v. Waterhouse, 4 Drew. 329, 62 
Reprint 127. 

{a] In action to recover back pur- 
chase money for failure of the ven- 
dor to furnish a marketable title, 
where the parties whose possible 
claims may affect the title are not be- 
fore the court, the question of law on 
which the title turns will not be de- 
termined, but the title will be deemed 
unmarketable if the question is one 
on which it is apparent that other 
courts might entertain a different 
opinion. Williams v. Bricker, 109 P. 
998, 83 Kan. 538, 30 L.R.A.N.S. 343. 


39. Hunting v. Damon, 35 N.E. 
1064, 160 Mass. 441; Jeffries v. Jeff- 
ries, 117 Mass. 184; Zane v. Weintz, 
55 A. 641, 65 N.J.Eq. 214; Richards v. 
Knight, 53 A. 452, 64 N.J.Eq. 196; 
Paulmier v. Howland, 24 A. 268, 49 
N.J.Eq. 364; Cornell v. Andrews, 35 
N.J.Eq. 7 [aff 36 N.J.Eq. 321]; Lincoln 
vy. Arcedeckne, 1 Coll. 98, 28 Eng.Ch. 
98, 63 Reprint 338 (private act of par- 
liament); Jervoise v. -Northumber- 
land, 1 Jac.&W. 559, 37 Reprint 481 
(per Lord Eldon); Sheffield v. Mul- 
grave, 2 Ves.Jr. 526, 30 Reprint 758. 


40. Silfvast v. Asplund, (Mont.) 20 
P.(2d) 631; Ferris v. Plummer, 42 
Hun (N.Y.) 440. 

[a] Decision by court of coodrdi- 
nate jurisdiction, adverse to the prin- 
ciple on which the title rests, it has 
been held, will raise a sufficient doubt. 
Ferris v. Plummer, 42 Hun (N.Y.) 


440. 


41. Silfvast v. Asplund, (Mont.) 20 
P.(2d) 631. 

42. Osborne v. Rowlett, 13 Ch.D. 
774 (per Jessel, M. R.); Mullings v. 
Trinder, L.R. 10 Eq. 449 (per Romil- 
Ty, EM Re): ; 

43. Hamilton vy. Buckmaster, L.R. 
3 Eq. 323 (it was said by Page-Wood, 
V. C. [Lord Hatherly] that the trial 
court should be influenced by the fact 
that the expression of doubt by such 
court prevents, on appeal, the forc- 
ing of the title on the purchaser; the 
adverse opinion of the inferior court 
may, of course, be of weight). 

44. Alexander v. Mills, L.R. 6 Ch. 
124; Beioley v. Carter, L.R. 4 Ch. 230; 
Sheppard v. Doolan, 3 Dr.&War. 1, 18, 
5 Ir.Eq. 6 (per Lord St. Leonard). 
See Collier v. McBean, L.R. 1 Ch. 81 
(where, although the appellate court 
favored the title, specific performance 
was refused). 


45. U.S.—Watts v. Waddle, 6 Pet. 
389, 8 L.Ed. 437 [mod 29 F.Cas.No. 
17,295, 1 McLean 200]. 


Cal.—French v. Phelps, 128 P. 772, 
20 Cal.App. 101. 


Kan.—Raney v. Matney, 278 P. 26, 
128 Kan. 426. 


N.Y.—Brown v. Mount, 56 N.Y.S. 
618, 38 App.Div. 40. 

S.D.—Egan v. McDonald, 153 N.W. 
915, 36 S.D: 92 [aff 38 S.Ct. 223, 246 
U.S. 227, 62 L.Ed. 680]. 


Utah.—Barrette v. Whitney, 106 P. 
522, 36 Utah 574; 37 L.R.A.N.S. 368. 


Wash.—Felter v. McClure, 237 P. 
1010, 185 Wash. 410; Wiley v. Ver- 
haest, 100 P. 1008, 52 Wash. 475. 


And see cases infra notes 46, 47. 


[a] Judgment construing a will 
through which all parties claim title 
to the land, although erroneous, makes 
the title marketable. Brown v. Mount, 
56 N.Y.S. 6138, 38 App.Div. 440. 


[b] Title based on decree of dis- 
tribution (1) valid on its face, which 
confirms in the vendor title acquired 
through the purchase of interests of 
legatees, is a good title, and the ven- 
dee may not refuse to accept it. 
French v. Phelps, 128 P. 772, 20 Cal. 
App. 101. (2) A title based on a final 
decree of distribution made by the 
probate court, by the’ consent of the 
parties in interest actually before the 
court, is marketable, in the absence 
of any claim that all the parties in 
interest were not actually before the 
court, as the decree is in rem and is 
binding on all persons. Barrette v. 
Whitney, 106 P. 522, 36 Utah 574, 37 
L.R.A.N.S- 368. 

[ec] Final divorce decree reciting 
that the husband is entitled to the 
property is sufficient to operate as a 
grant of marketable title, ‘“entitie” 
meaning to give a right or title to. 
Felter v. McClure, 237 P. 1010, 135 
Wash. 410. 


that such party has a good and marketable title,*® 
provided the proceedings are regular,*® all the par- 
ties in interest are before the court,*7 and the judg- 


[d] Decree of foreign court.—A ti- 
tle depending on a decree of a foreign 
court ordering a transfer of land with- 
in the local jurisdiction is defective. 
Watts v. Waddle, 6 Pet. 389, 8 L.ld. 
437 [mod 29 F.Cas.No. 17,295, 1 Mc- 
Lean 200]. 


46. Norton v. Enos, 104 So. 194, 
158 La. 423; Middleton v. Moore, (Tex. 
Civ.App.) 4 S.W.(2d) 988 [rev on oth-+ 
er grounds (Commn.App.) 12 S.W. 
(2d) 995]; Felter v. McClure, 237 P. 
1010, 135 Wash. 410. And see cases 
Supra note 45. % 


[a] Defect in parties.—In a suit 
to cancel a deed, even if the grantee 
and one who was sole defendant were 
one person, a decree canceling the 
deed would not give the grantor a 
merchantable title, where they ap- 
peared on the county records to be 
different persons. Davis vy. Larson, 
233 P. 160, 76 Colo. 527. 


[b] Ratification of judgment.— 
The fact that a ratification in a sale 
constituting a link in the title ten- 
dered by the vendor, of a judgment 
in succession, under which distant 
grantors acquired title, was invalid, 
does not justify a rejection of title in 
the absence of a showing of a proba- 
ble defect in such judgment. Norton 
v. nos, 104 So. 194, 158 La. 423. 


47. TIowa.—Cappel v. Potts, 185 N. 
W. 148, 192 Iowa 661. 


Mass.—-Daniel v. Shaw, 44 N.E. 991, 
166 Mass. 582. 


Minn.—Howe vy. Coates, 107 N.W. 
397, 97 Minn. 385, 114 Am.S.R. 723, 4 
L.R.A.N.S. 1170. 


Pa.—Hoffeditz v. Bosserman, 128 A. 
509, 282 Pa. 570. 


Utah.—Barrette v. Whitney, 106 P. 
522, 36 Utah 574, 37 L.R.A.N.S. 368. 


Wash.—Felter v. McClure, 237 P. 
1010, 185 Wash. 410. 


[a] Rule applied.—(1) A title open 
to reasonable doubt cannot be made 
marketable by the court passing on an 
objection depending on a disputed 
question of fact, or a doubtful ques- 
tion of law, in the absence of the par- 
ty in whom the outstanding right or 
claim is vested. Howe y. Coates, 107 
N.W. 397, 97 Minn. .385, 114 Am.S.R. 
723, 4 L.R.A.N.S. 1170. (2) Specific 
performance will not be enforced 
against a purchaser where the title 
offered by the vendor can only be held 
good by declaring a particular stat- 
ute unconstitutional, and where, if this 
were done, and the purchaser com- 
pelled to accept such title, he would 
still be exposed to suit by interested 
persons who are not parties, and 
who would not therefore be bound by 
the judgment. Daniel v. Shaw, 44 N. 
E. 991, 166 Mass. 582. 


[b] Appearance.—A purchaser 
may not complain of the title in the 
vendor under a divorce decree passing 
title to the vendor, in that there was 
a failure to serve the prosecuting at- 
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ment or decree is a final one.*% 


be held marketable.®° 


[§ 547] (b) Judgment in Action To Quiet Title.*! 
A final decree or judgment, in an action in which 
interested parties are brought into court, quieting 
title establishes a good marketable title,>? but not 
where such deeree or judgment is not final, but is 


torney, where the prosecutor appeared 
in the divorce proceedings. Felter v. 
McClure, 237 P. 1010, 135 Wash. 410. 


{c] Construction of instrument.— 
(1) Where a doubt as to title is based 
on an instrument directly affecting 
the title, so that if the instrument is 
construed one way a third person will 
have an interest.in the premises, and 
if construed another way he will not 
have any interest, the title, as a gen- 
eral rule, will not be rendered mar- 
ketable by a decree of court as to the 
rights of the parties to such instru- 
ment, unless all the parties in interest 
are before the court so that‘a con- 
struction placed on the instrument 
will be binding on all who may be 
affected thereby. Barrette v. Whit- 
ney, 06) Po.522,.30n Utah O74 43 0 ala. 
R.A.N.S. 368. (2) Courts will not de- 
clare title to realty under a will good 
and marketable, unless all parties 
having such color of interest as might 
subsequently be subject to controver- 
Sy are made parties. Hoffeditz v. 
Bosserman, 128 A. 509, 282 Pa. 570. 


{d] Determination of rights of 
others.—In an action involving the 
question whether the title tendered 
by a vendor is merchantable, the court 
will not undertake to determine 
doubtful questions involving the 
rights of others who are not parties 
to the action. Cappel v. Potts, 185 N. 
W. 148, 192 Iowa 661. 


48. Hausam v. Gray, 263 P. 109, 
129 Okl. 13; Rabinowitz v. Darnall, 
13 S.W.(2da) 73 


(Tex.Commn.App.) / 
[rev (Civ.App.) 2 S.W.(2d) 930]. 


{a] Time for new trial.—A judg- 
ment in a chaimof title does not show 
a good title before the expiration of 
the time allowed for filing a motion 
for a new trial. Rabinowitz v. Dar- 
nal], (Tex.Commn.App.) 13 S.W.(2d) 
73 [rev (Civ.App.) 2 S.W.(2d) 930]. 


49. Mathews v. Lightner, 88 N.W. 
992, 85 Minn. 3338, 89: Am.S.R. 558; 
Ladd v. Miskopf, 64 N.W. 99, 62 Minn. 
29, 69 L.R.A. 785; Davidson v. Jones, 
98 N.Y.S. 265, 112 App.Div. 254. 


[a] hus, where the only defect in 
a title arose from a pure question of 
law involved in the construction of a 
will, the title was, after a construc- 
tion of such question in favor of the 
validity of the title, sufficiently free 
from doubt to justify the enforcement 
of specific performance of a contract 
for the sale of the land. Davidson vy. 


Jones, 98 N.Y.S. 265, 112 App.Div. 
254. 
[b] Doubt as to construction of 


decree of distribution by a probate 
court, which is conclusive-on all par- 
ties interested in the estate, will not 


- 


A title is market- 
able, under such a decree, where no question of fact 
is involved, but only one of law, arising exclusively 
on the construction of a record muniment of title, 
and all parties in interest are before the court, so 
that its decision will be a final determination of the 
matter;*® but where the question depends on the 
construction of a general law merely, the court may 
pass upon the question regardless of whether all the 
parties in interest are before the court, and if the 
court holds the law to be in favor of the title, it will 
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is marketable.°® 


unmarketable.°°® 


render a title unmarketable within 
the meaning of the rule. Ladd v. 
Weiskopf, 64 N.W. 99, 62. Minn. 29, 69 
DR As 85s 

[ec] Construction of statute and 
decree thereunder.—When the alleged 
defects in the title tendered by a ven- 
dor of real estate depend wholly on 
the construction of a statute and a 
decree made thereunder, and the court 
of appeals determines that the title 
is valid, the possibility that it may, 
at some time in the future when other 
parties are before it, disregard its 
own precedent and decide the same 
question, depending on the same facts, 
in a different way, is too remote to 
relieve the purchaser from being com- 
pelled to accept the title. Ebling v. 
Dreyer, 44 N.E. 155, 149 N.Y. 460. 


50. Barrette v. Whitney, 106 P. 
522, 36 Utah 574, 37 L.R.A.N.S. 368. 


51. Operation and effect in general 
see Quieting Title §§ 280-282. 


52. N.J.—Elmora Development Co. 
v. Binder, 127 A. 693, 97 N.J.Eq. 126. 


N.Y.—kKussold v. Behrman, 187 N. 
yeu 907, 114 Misc. 682 [aff 193 N.Y.S. 

S.D.—Geister y. Brown, 207 N.W. 
98, 49 S.D. 262. 

Tex.—Strickland v. 
App.) 191 S.W. 62/2. . 


Wis.—O’'Day v. 
605, 147 Wis. 549. 


[a] Judgment in action against in- 
fant heirs to quiet title against them, 
wherein a conveyance by sale by their 
guardian was held to have been made 
in good faith, and reciting that the 
sale was for “the interest and wel- 
fare” of the infants, does not impress 
a trust on the property so as to make 
it unmarketable. Kussold v. Behr- 
man, 187 N.Y.S. 907, 114 Misc. 682 [aff 
193 N.Y.S. 940]. 


[b] Performance of condition; 
presumption.— Where an abstract of 
title shows judgment for a claimed 
owner of land decreeing him title on 
condition that he pay another claim- 
ant a certain sum, which was entered 
in 1881, and the abstract further 
shows a conveyance by such person 
within three months of the judgment, 
it will be conclusively presumed in 
1912 that the required payment was 
made and the title was good or mar- 
ketable. Strickland v. Duffie, (Tex. 
Civ.App.) 191 S.W. 622. 


538. Dalton v. Lybarger, 237 S.W. 
694, 152 Ark. 192; Ewing v. Plummer, 
140 N.E. 42, 308 Ill. 585; Wurfel v. 
Bockler, 210 P. 218, 106 Or. 579; Mid- 
dleton v. Moore, (Tex.Civ.App.) 289 


Duffie, (Civ. 


Meyers, 133 N.W. 


subject to attack within a limited period.®* 
is not marketable which depends on a judgment by 
default, in an action to quiet title, in which action 
the essential allegations of possession and adverse 
claims, as required by statute, were absent.°* 


[§ 548] (4) Location of Boundary. 
practical location of boundaries clearly established 


[§§ 546-548 


A title 


Title by 


The fact that property which les 


outside the boundary line has been used in connec- 
tion with, or appurtenant to, the land sold, and is 
not included in the deed, does not render the title 


So, also, where the contract is to 


purchase at so much per acre, the title is not un- 
marketable because only one boundary of one of the 
pieces can be determined definitely from a deed, if 
that particular portion is within the main body of 
the land, as, under the circumstances, the determina- 


S.W. 1045. 


{a] Tlustrations.—(1) A purchas- 
er cannot be required to accept a title 
based on a decree which is not final, 
but under which further litigation 
may be forced on him within three 
years. Ewing v. Plummer, 140 N.E. 
42, 308 Ill. 585. (2) Where, by stat- 
ute, a defendant, served by publica- 
tion, who has made no appearance, hag 
By right to attack the judgment within 
a limited period, such right renders 
the title, dependent on the judgment, 
defective, until the time has expired 
in which the judgment may be at- 
tacked. Wurfel v. Bockler, 210 P. 213, 
106 Or. 579; Midd'eton v. Moore, (Tex. 
Civ.App.) 4 S.W.(2d) 988 [rev on oth- 
er grounds (Commn.App.) 12 S.W.(2d) 
995]; Middleton v. Moore, (Tex.Civ. 
App.) 289 S.W. 1045. 


54. LeSe v. Metzinger, 105 N.Y.S. 
888, 54 Misc. 151. 


[a] Thus, where an action to quiet 
title can be maintained only where 
plaintiff has been in possession for a 
year and defendant claims an interest 
therein, and the complaint in such an 
action does not allege that plaintiff 
was ever in possession, and there is 
evidence that neither defendants nor 
any other person ever asserted an ad- 
verse claim thereto, a judgment for 
plaintiff by default is without effect, 
and a title depending thereon is un- 
marketable. Lese v. Metzinger, 105 
N.Y.S. 888, 54 Mise. 151. 


55. Doherty v. Egan Waste Co., 111 
A. 499, 91 N.J.Eq. 400; Wildove v. 
Pere. 228 INDY. Sut 201) 223 s App. Dine 

[a] Doubt held net to exist.— 


Where specifie performance was re- 
sisted on the ground that the prop- 
erty as actually located was one foot 
and twelve-hundredths east of the 
true line called for by the deed, and 
it appeared that the owners in the 
block had fixed their boundaries by 
practical location, that such location 
was rendered certain by measuring 
from the center of a party wall which 
had been a monument for upward of 
fifty years, and that such location 
gave each lot owner the quantity to 
which, he was entitled by deed, a le- 
gitimate question or doubt of law or 
fact affecting the title did not exist 
so as to justify refusal of relief. 
Doherty v. Egan Waste Co., 111 A. 
499, 91 N.J-Eq. 400. 


Effect of practical location in gen- 
eral see Boundaries §§ 194, 195. 


56. Leerburger v. Watson, 134 N. 
YoS. S18, 75 Mise.03 (fatt- 142) NaS 
1127, 157 App.Div: 915 (aff 107 Nc 
1080, 213 N.Y. 662)]. 


For later cases, developments and changes in the law see Annotations, same title and section numbey, 


§§ 548-550] 


tion of the other boundaries is immaterial.°7 
to a strip of land from an old road or street, which 
is omitted from a new road or street, vests in the 
original owner, and passes under a deed from him 
to the vendor, asa good and marketable title,** ex- 
cept where he did not own the fee in the old road 
or street, and any easement therein has been extin- 
So, also, the existence, on paper, of an 
unopened street between contiguous tracts does not 
render the title unmarketable, under a deed which 
describes one of the boundaries thereof, as the line 


guished.°® 


of the adjoining tract.®° 


[§ 549] (5) Lost Deed in Vendor’s Chain of Ti- 
A break in the chain of title, caused by the 
absence of a deed, is a defect calculated to excite 
doubt of a reasonably prudent man as to the valid- 
But it has been held that the fact 
that a deed in the line of a vendor’s chain of title, 


tlewes 
ity of the title.°? 


57. Reynolds v. White, 118 N.Y.S. 
979, 134 App.Div. 248. 


58. Gosstol Realty Corporation v. 
Gillman, 229 -N.Y.S. 201, 224 App.Div. 
63. 


Public easements as affecting title 
in general see infra §$§ 600-610. 


59. Stirnweis v. Cacioppo, 179 N. 
I. 262, 258 N.Y. 68 [rearg den 180 N.E. 
364, 258 N.Y. 632, motion den 182 N.E. 
UGSr1259.p Nove ao 2bls - 


[a] Thus (1) a vendor holding ti- 
tle under a deed, which describes the 
land as beginning at the side of the 
road and running along the road, does 
not have a marketable title, after the 
road has been moved, six to eight feet, 
to the abandoned strip of the old road, 
where, by statute, the closing of a 
road or street extinguishes all ease- 
ments in the discontinued road or 
Street, with the right in the original 
owner of the fee of the land to in- 
close, use, or occupy it. Stirnweis 
v. Cacioppo, 179 N.E. 262, 258 N.Y. 
68 [rearg den 180 N.E. 364, 258 N.Y. 
632, and motion den 182 N.E. 165, 259 
N.Y. 525]. (2) And as respects mar- 
ketability of title, filing by a city of 
anew map reéstablishing an original 
road as it existed ‘before condemna- 
tion proceeding for a new highway is 
ineffective to restore extinguished 
easements in the abandoned strip, new 
condemnation proceedings being es- 
sential. Stirnweis v. Cacioppo, su- 
pra. 

Public easements as affecting mar- 
Rorenuity. in general see infra §§ 600-— 
610. 


60. 
v. McGunnigle, 171 N.E. 583, 253 
395. 

61. Loss of deed in general see 
Deeds § 479. 


Lost instruments in general see 
Lost Instruments 38 C.J. 247. 


62. Hayne v. Fenton, 151 N.E. 877, 
321 Ill. 442; Ewing v. Plummer, 140 
N.E. 42, 308 Ill. 585; Geithman v. Eich- 
ler, 107 N.E. 180, 265 Ill. 579; Griffin 
v. Cunningham, 19 Gratt. (60 Va.) 
tara 

[a] Thus, where no deed for part 
of the title can be found in the clerk’s 
office where it should be recorded, or 
among the testator’s papers, although 
testimony is produced that a deed was 
made, but there is doubt as to wheth- 
er there is a mistake as to the prop- 
erty conveyed, the purchaser cannot 
be required to complete the purchase. 


Hall-Mark Realty Corporation 
N.Y. 


Griffin vy. Cunningham, 19 Gratt. (60 
Vian) ies 
63. Sutton v. Davis, 55 S.H. 844, 


143 N.C. 474. 
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which had been executed by court commissioners ap- 
pointed in judicial proceedings, has been lost or mis- 
laid does not constitute a defect in the vendor’s title, 
since it may be cured by the commissioners making 


[§ 550] (6) Objections to, or Defects in, Prior 
Deed in Chain of Title®*—(a) In General. 
a purchaser is not relieved from liability by the bare 
possibility of a defect in the chain of title,®° a title 
may be rendered unmarketable, unless a record title 
is not required and there is a clear case of title by 


Although 


adverse possession,®® by the invalidity of, or mate- 


64. Cross references: 


Covenants and restrictions see infra 
§§ 587-596. 


Deed by trustees see infra § 566. 


Defects in prior deeds as shown or 
cured by abstract of title see infra 
§ 666. 
65. Wolverton v. Baynham, 10 S.W. 
(2d) 837, 226 Ky. 214. 


[a] In Louisiana the fact that cer- 
tificates of encumbrances and of non- 
alienation were not attached, as con- 
templated by Civ. Code § 3364, and 
Rev. St. §§ 449, 2528, 2529, to a sale, 
passed by notarial act and forming a 
link in the vendor’s chain of title, does 
not justify the purchaser’s rejection 
of tender of the vendor’s title, the 
absence of such certificates not con- 
stituting a defect of title or an en- 
cumbrance. Norton v. Enos, 104 So. 
194,°158. La. 423. 

66. See supra § 543. 

67. Jll—Thews y. Maltby, 69 Hl. 
App. 30 [aff 49 N.E. 486, 171 Ill. 264]. 

Kan.—MecNutt v. Nellans, 108 P. 834, 
82 Kan. 424. 

La.—Chapin v. Pollet, 20 So. 721, 48 
La.Ann. 1186. 

Mass.—Mead v. Fox, 6 Cush. 199. 

N.Y.—Brokaw v. Duffy, 55 N.Y.S. 
469, 36 App.Div. 147 [aff 59 N.E. 196, 
165: NEY 7739), sil" INaY¢CiveProcs 349): 
Post v. Hazlett, 12 N.Y.S. 838, 59 Hun 
621. 


Ohio.—Tiffiin v. Shawhan, 1 N.E. 
581, 43 Ohio St. 178. 
Pa.—Rankin Regular Baptist 


Chureh v. Edwards, 53 A. 770, 204 Pa. 
216. 


[a] Deed by foreign assignee by 
order of court.—Where the vendor’s 
title rests on a deed executed by a 
foreign assignee by order of a court 
of another state, and before the action 
is tried the vendor obtains judgment 
quieting title on service by publica- 
tion against the foreign assignor, the 
assignee, and the party to whom the 
assignee had conveyed, which judg- 
ment is binding on no one except the 
parties to it, the title is so doubtful 
that the purchaser should not be com- 
pelled to accept the same. McNutt v. 
Nellans, 108 P. 834, 82 Kan. 424. 


[b] Deed to school district.—The 
recital in a deed conveying property to 
trustees of a school district, in fee 
simple, “to have and to hold the above 
granted . premises for the 
uses and purposes of school district 
ips upon which to erect a_ school 
house,” ete., does not make the title 
of the schoo] district unmarketable, 


rial defects in, a prior deed in the chain of title®? 
or the record thereof,®* and where the deed on which 
the title is based is invalid or-defective, the pur- 
chaser cannot be required to rely on another ap- 
parently perfect title through the deed of another.®” 
But a title will not be regarded as defective from the 


not making the conveyance one in 
trust, nor operating as a dedication 
of the property to the particular use, 
but being a mere recital of the pur- 
poses for which the trustees bought 
the land. Union Free School District 
No. 10 Bd. of Education v. Reilly, 75 
N.Y.S. 876, 71 App.Div. 468. 


[c] Effect of lunacy proceedings 
as to veudor’s grantor.—(1) Where 
the purchaser had actual knowledge 
of a record showing that a commis- 
sion to take testimony was issued by 
the supreme court on a petition to 
inquire into the sanity of the ven- 
dor’s grantor, made by his niece, alleg- 
ing his insanity before, when, and 
since he conveyed to the vendor, and 
that the finding of a jury in the peti- 
tioner’s favor was set aside solely 
because of error in the commission- 
er’s charge to the jury, the judge say- 
ing that ‘the testimony present- 
ed” by the witnesses examined on the 
commission “certainly is such as to 
make out a case, if it were to be con- 
sidered alone,” and furthermore, un- 
der a leave reserved to apply for a 
new commission an application was 
denied on the ground that the gran- 
tee’s domicile was in Ireland and his 
sanity should be determined there, 


‘and the lis pendens filed in the lunacy 


proceeding was canceled, and he was 
also notified by the attorneys for the 
niece that on her uncle’s death they 
would sue to set aside his deed on the 
ground of his insanity and that the 
purchaser would buy at his own risk, 
the purchaser was justified in reject- 
ing the title as doubtful and unmar- 
ketable. Brokaw v. Duffy, 55 N.Y.S. 
469, 36 App.Div. 147 [aff 59 N.B. 196, 
165 N.Y. 391, 31 N.Y.Civ.Proc. 349]. 
(2) But the fact that a doctor tes- 
tified in lunacy proceedings that the 
person was incapacitated for transact- 
ing business during his lifetime did 
not justify a purchaser in rejecting 
title coming through such person un- 
der a conveyance made eighteen years 
previously, where, by statute, the in- 
quiry with respect to incompetency 
must be confined to the time of the in- 
auiry. Goldberg v. McCord, 166 N.F. 
AOS MONE mens [IGE V1 Oe INE aoe TiG ie 
224 App.Div. 262]. (3) Conveyances 
by insane persons in general see In- 
sane Persons §§ 528—542. 

[ad] No warranty of title between 
vendor and his grantor is no ground 
for the purchaser’s refusing title. 
Chopin v. Pollet, 20 So. 721, 48 La.Ann. 
1186. 


Requisites and validity of deeds in 
general see Deeds §§ 34-183. 


68. See infra text and notes 83-91. 
69. Reynolds y. White, 128 N:yY.S. 


882 [66 C.J.] 


fact that a warranty deed in the chain of title did 
not show what estate was conveyed, by containing 
words of inheritance after the grantee’s name, where, 
by statute, such a conveyance is sufficient to convey 
or from the fact that the chain of title 
contained a deed to the grantee and her’bodily heirs, 
where, by statute, estates in tail are converted into 


the fee;7° 


fee simple estates."! 
Execution.“ 


"529, 143 App.Div. 595. 

[a] Thus, where, in an action by a 
purchaser for payments made for land 
because of unmarketability of the ti- 
tle, counsel for the vendor conceded 
in open court that the title to two 
acres was based on a quitclaim deed 
by a grantor not shown to have ac- 
quired any title, the court could not 
require the purchaser to rely on an- 
other apparently perfect title to the 
two acres through the deed of another. 
Reynolds v. White, 128 N.Y.S. 529, 143 
App.Div. 595. 

By whom title must be made in gen- 
eral see supra § 528. 

70. Brelie v. Klafter, 174 N.E. 882, 
342 Ill. 622. 

Words cf inheritance as not neces- 
sary to pass fee simple in general see 
supra § 515. 

71. Harrington v. Grimes, 79 S.E. 
SOW Gl Ga N.C. 70 6: 

As conveying fee simple in general 
see supra § 515. 

72. Execution of deed in general 
see Deeds §§ 76-93 

73. Realty 
Co. v. Security Savings & Loan Co., 94 
So. 734, 208 Ala. 541. 

Cal.—McCroskey v. Ladd, 28 P. 216. 
* Minn.—Womack v. Coleman, 93 N. 
W. 663, 89 Minn. 17. 


81 A. 1103, 


79 N.J.Eq. 386 
N.Y.—Todd vy. Union Dime Sav. 
Inst., 23 N.E. 299, 118 N.Y. 337 (seal). 


Wash.—Kane vy. Borthwick, 96 P. 
516, 50 Wash. 8, 18 L.R.A.N.S. 486. 


Wis.—Harrass v. Edwards, 69 N.W. 
69, 94 Wis. 459. 


[a] Where deed executed by at- 
toruey in fact began with the recital, 
“between [names of grantors] by 
their attorney in fact,’ followed by 
his name and followed by the name of 
the grantee, “party of the second 
part,” and the testatum clause read, 
“In testimony whereof the said [at- 
torney in fact] hath by virtue of two 
certain letters of attorney given to 
him by said party of the first part 

; hereunto set the hands and 
seals of his principals, the parties of 
the first part;’”” and was signed by the 
attorney in fact individually, and as 
attorney in fact for the grantors, the 
validity of the deed was so doubtful 
that equity would not, at the suit of a 
vendor relying on the deed in his 
chain of title, compel the purchaser 
specifically to perform his contract of 
ae Kohlrepp v. Ram, 81 A, 
1103, 79 N.J.Hq. 386. 

74. Wishart v. Cook, 15 Grant Ch. 
(Ont.) 237. 


75. McCroskey v. Ladd, Cee e 
P, 246; Lalor vi Tooker, 114 N.Y 


| general 
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was executed by the attorney of the grantor does 
not render the title invalid.*® 


The mere fact that a prior deed was dated 
a day before a judgment was docketed against the 
former owner does not make the title one which is 
free from doubt, but rather suggests the possibility 
that the transfer was made to defeat the judgment, 


and the title is not marketable.77 


A title is not marketable where a 
prior deed in the chain of title is void or voidable 
because it was not properly and legally executed,*? 
or there is no proof of the execution thereof;** or 
where it was executed by another than the owner 
without authority,“> although the mere fact that a 
prior deed through which title comes to the vendor 


403, 130 App.Div. 11. 


[a] Title devending on deed ex- 
ecuted by attorney in fact after the 
date of the grantor’s death as shown 
by recitals in papers relating to the 
appointment of his administrator is 
not marketable in the absence of evi- 
dence that the grantor was in fact 
alive when the deed was executed. 
Lalor v. Tooker,;—114 -Nvy.s. 403," 130 
App.Div. 11. 


76. Farrell v. Moore, 1 Ch.Chamb. 
(Ont.) 139. 

77. Tausk v. Siry, 180 N.Y.S. 439, 
110 Mise. 514. 


aes of deed in general see Deeds § 


78. Acknowledgment of deed in 
see Acknowledgments 1 C.J. 


p 739. 


79. Ala.—Messer-Johnson Realty 
Co. v. Security Savings & Loan Co., 94 
So. 734, 208 Ala. 541. 


D.C.—Black v. Aman, 17 D.C. 131. 


Mass.—Conley v. Finn, 50 N.E. 460, 
171 Mass. 70, 68 Am.S.R. 399. 


N.Y.—Irving v. Campbell, 24 N.E. 
821, 121 N.Y. 353, 8 L.R.A. 620; Freed- 
man v. Oppenheim, 81 N.Y.S. 110, 80 
App.Div. 487; Williamson v. Banning, 
33 N.Y.S. 259, 86 Hun 2038. 


Ohio.—Ludlow v. O'Neil, 
Ste ise 


Va.—Bryan v. Stump, 8 Gratt. (49 
Va.) 241, 56 Am.D. 139. 


[a] Illustration.—Where the title 
of a vendor is based on a deed execut- 
ed and recorded thirty-two years be- 
fore the sale, and the certificate of 
acknowledgment was defective in not 
stating that the officer taking the ac- 
knowledgment knew the identity of 
the individual described in the convey- 
ance as executing the same, the deed 
itself having been lost and the defect 
in the certificate of acknowledgment 
being shown by the unauthorized rec- 
ord thereof, an objection to the title 
was well founded. Moran v. Stader, 
108 N.Y.S. 175, 52 Misc. 885. 


[b] Names misspelled in acknowl- 
edgment not fatal.—In view of a stat- 
ute providing that an acknowledg- 
ment must not be taken by any officer 
unless he knows or has satisfactory 
evidence that the person making it is 
the person described in, and who ex- 
ecuted, such instrument, a deed and 
certificate of acknowledgment of a 
notary, attached thereto, that the per- 
sons whose acknowledgments he took 
were known to him to be the individ- 
uals described in, and who executed, 
the deed, furnish sufficient evidence 
that the deed was executed by the per- 
sons acknowledging it, and the title in 
the chain of which the deed is a link 
is not unmarketable because the 
names are misspelled in the acknowl- 


29 Ohio 


Acknowledgment,‘ * 
dered unmarketable because there was not a proper 
acknowledgment of a prior deed in the chain of ti- 
tle,7® or of a power of attorney to convey,*°® unless 
the acknowledgment is not essential to the validity 
of the deed,** or in the event that the deed is a very 


A title may also be ren- 


edgment. Veit v. Schwob, 111 N.Y.S. 
286, 127 App.Div. 171. 


[ec] Separate acknowledgments by 
husband and wife of a deed in the 
vendor’s chain of title does not ren- 
der the title so doubtful as to make 
it unmarketable. Ludlow v. O'Neil, 
29 Ohio St. 181. 


[d] Time of acknowledgment.—(1) 
the fact that a deed under which the 
vendor mediately derived title was 
not acknowledged until after’the gran- 
tee’s death is not such a cloud on the 
title as to render it unmarketable, 
since delivery is presumed to have 
been made at the time of execution. 
Conléy v. Finn, 50 N.E. 460, 171 Mass. 
70, 68 Am.S.R. 399. (2) Time of tak- 
ing in general see Acknowledgments 
§§ 130-135. 


{e] Variance in date.—The fact 
that the date in a deed is subsequent 
to the date of the acknowledgment 
does not affect the title. Dresel v. 
Jordan, 104 Mass. 407. 


80. Freedman v. Oppenheim, 81 N. 
Y.S. 110, 80 App.Div. 487; Paolillo v. 
Faber, 67 N.Y.S. 638, 56 App.Div. 241, 
9 N.Y.Ann.Cas. 32. 


[a] Illustration.—Where there is 
no proof, aside from the record, that 
a power of attorney constituting a 
muniment in the alleged defective ti- 
tle was ever executed by the owner 
of the land, nor is there any proof 
of his signature, or that of any wit- 
ness to the document, and the instru- 
ment is not produced, nor is the fact 
of its physical existence established, 
a defect in the acknowledgment of 
the power is fatal to the title, the 
contention that, notwithstanding such 
defect, the instrument was good be- 
tween the parties not being tenable in 
view of the condition of the evidence. 
Freedman yv. Oppenheim, 81 N.Y.S. 110, 
80 App.Div. 487. 


81. Jones v Hanna, 60 S.W. 279, 24 
Tex.Civ.App. 550. 


{a] Thus, under a statute provid- 
ing that instruments recorded for ten 
years, whether proved or acknowl- 
edged as required by law, shall be ad- 
mitted in evidence (see generally Ac- 
knowledgments § 21), a vendor’s con- 
tract to furnish an authentic abstract 
showing a good merchantable title is 
complied with where a deed in the 
chain of title, with a defective ac- 
knowledgment, has been recorded 
more than ten years and the defect 
has been cured by subsequent deeds. 
Moser v. Tucker, (Tex.Civ.App.) 195 
S.W. 259. 

[b] Title of record.—Where a 
written contract for the sale of land 
did not stipulate that the vendor was 
to furnish a clear title of record, the 
fact that the acknowledgment of a 
deed in the vendor’s chain of title 
made by a corporation was taken be- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 550-551] 


old one.82 
Record.®3 


is not bound to accept the title.s® 


fore a notary public who was a stock- 
holder in, and general manager of, the 
corporation was not a valid objection 
to the vendor’s title, since the objec- 
tion only appeared by evidence outside 
the records, and the vendor’s contract 
only required him to furnish a mar- 
ketable title. Jones v. Hanna, 60 S. 
W. 279, 24 Tex.Civ.App. 550. 


82. Bucklen v. Hasterlik, 40 N.E. 
561, 155 Ill. 423 [aff 51 Ill.App. 132]; 
Kincaid v. Dobrinsky, 225 Ill.App. 85; 
Brown v. Witter, 10 Ohio 142. 


83. Record title in general see su- 
pra § 539. 

84. See Deeds § 184. 

85. See supra § 539. 

6. Levi v. Mathews, 145 F. 152, 


76.C.C.A. 122; Cowdery v. Greenlee, 
55 S.E. 918, 126 Ga. 786, 8 L.R.A.N.S. 
137; Owens v. Jackson, (Tex.Civ. 
App.) 35 S.W.(2d) 186. See Johnston 
v. Garvey, 124 N.Y.S. 278, 139 App. 
Div. 659, 663 [motion den 93 N.B. 1123, 
199 N.Y. 555, land aff 95 N.H. 1130, 201 
N.Y. 548] (where the court said: “A 
purchaser should not be required to 
take a title, the validity of which de- 
pends upon a question of fact wheth- 
er a recorded deed had been deliv- 
ered’). 


{a] Illustration.—Under a _— con- 
tract for the sale of real estate, the 
purchase to be made unless title is 
legally insufficient and the vendor 
fails to perfect the same within a rea- 
sonable time, it is not the right of 
the purchaser to demand a perfect 
record title or refuse to pay because 
a deed was not attested so as to en- 
title it to record, there being no pre- 
tense that failure to register it af- 
fected title. Cowdery v. Greenlee, 55 
S.E. 918, 126 Ga. 786, 8 L.R.A:N.S. 137. 


87. See supra § 539. 


88. Conley v. Finn, 50 N.E. 460, 171 
Mass. 70, 68 Am.S.R. 399. 


[a] Time of recording.—The fact 
that a deed under which the vendor 
mediately derived title was not re- 
corded until after the grantee’s death 
does not create such a cloud on the 
title as to make it unmarketable, since 
delivery is presumed to have been 
made at the time of execution. Con- 
ley v. Finn, 50 N.E. 460, 171 Mass. 70, 
68 Am.S.R. 399. 


89. McPherson v. Gordon, 96 S.W. 
791, 29 Ky.L. 826, 1073; Harrass v. 
Edwards, 69 N.W. 69, $4 Wis. 459. 


[a] Mlustration.—In so far as the 
title to real estate depends on the 
execution, attestation, acknowledg- 
ment, and effect of conveyances as 
they appear upon the record, such 
conveyances must wpon their face 
be free from reasonable doubt as to 
their validity, and must be properly 
and legally recorded or legally enti- 
tled to record, or a purchaser is not 
bound to accept the title; and a deed 
of real estate, which purported to have 
been executed by twenty grantors in 


Where the recording of a deed is not 
essential to its validity or the passing of title,*4 
and the contract does not require a perfect record 
title,*® the fact that a deed in the chain of a ven- 
dor’s title was not recorded does not render his title 
unmarketable, where its due execution and delivery 
is shown.*® But where the contract requires a title 
appearing of record,’* and a prior deed in the chain 
of title was not properly recorded,** or was record- 
ed when it was not entitled to record the purchaser 
The recording of 
a prior deed long after the recordation of a later 
deed is not such a cloud on title as to warrant the 
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purchaser in refusing to take title from the second 


six different states, but which was 
signed by only two witnesses whose 
attestation was restricted to the ex- 
ecution thereof by the last grantor, 
one of such witnesses being the no- 
tary who took the latter’s acknowl- 
edgment, is not entitled to record ex- 
cept as a conveyance of the interest of 
the last grantor. Harrass y. Edwards, 
69 N.W. 69, 94 Wis. 459. 


[b] Failure of conveyance to refer 
to grantor’s next immediate source of 
title-—A. statute imposing a penalty 
on any clerk admitting to record a 
conveyance which does not specify 
and refer to the next immediate 
source from which the grantor there- 
in derived title, and imposing a pen- 
alty on any grantor lodging for rec- 
ord a conveyance not complying with 
the statute, but providing that the 
statute shall not be construed to in- 
validate any deed lodged contrary to 
the statute, the fact that the deed to 
the vendor in a contract for the sale 
of land did not specify the source of 
title is no justification for the pur- 
chaser’s refusal to perform, where the 
deed to the grantor was recorded. 
McPherson vy. Gordon, 96 S.W. 791, 29 
Ky.L. 826, 1078. 


90. Metairie Park v. Currie, 122 So. 
859, 168 La. 588. 


91. Owens v. Jackson, (Tex.Civ. 
App.) 35 S.W.(2d) 186. 
92. Description of property in 


deeds in general see Deeds §§ 61-71, 
242-277. 

93. U.S.—Dawidoff v. Roxana Pe- 
troleum Corporation, 2 F.(2d) 370. 

Ala.—Boylan vy. Wilson, 79 So. 364, 
202 Ala. 26. ° 

Del.—Barsky v. Posey, 98 A. 298, 
11 Del.Ch., 153. 


Sealer eA v. Porter, 11 I1l.App. 


Ind.—Smith y. Turner, 50 Ind. 367. 


Kan.—Brown vy. Reichling, 121 P. 
1127, 86 Kan. 640. 


Md.—Newbold vy. Condon, 64 A. 356, 
104 Md. 100. 


Mich.—Bradway v. Miller, 167 N.W. 
15, 200 Mich. 648. 


N.J.—Pasternack v. Alter, 
So PO OMINGU muds wot te 


N.Y.—Heller v. Cohen, 48 N.E. 527, 
154 N.Y. 299; Fitzpatrick v. Sweeny, 
9 N.Y.S..219, 56 Hun 159 [aff 24 N.E. 
THO Pe NYS 00]. 

Wash.—Aust v. Matson, 222 P. 225, 
128 Wash. 114. 

[a] Title is objectionable or not 
marketable: (1) Where there is a 
misdescription in a sheriff's deed in 
the vendor’s chain of title, which con- 
stitutes a serious basis of attack on 
the title, even though eventually it 
might not be held sufficient for recov- 
ery from the proposed purchaser. 
Dawidoff v. Roxana Petroleum Corpo- 
ration, 2 F.(2d) 370. (2) Where the 
prior deed described the property as 


123 A. 


grantee’s successor;?° but a prior deed to the ven- 
dor and another, which is not recorded until after the 
recordation of a later deed to the vendor alone, fails 
to show a marketable title.®4 


[§ 551] (b) Description of Property.®? 
is objectionable or unmarketable where it rests on 
a prior deed, in the chain of title, in which deed the 
property is so misdeseribed as to cast a reasonable 
doubt on the title,°* as where the misdescription is 
not capable of being corrected without litigation and 
the aid of parol evidence.®* 
jectionable where the misdeseription in the prior 
deed was obviously a clerical error,®®> or was too 


A title 


But the title is not ob- 


located on the westerly side of a par~ 
ticular street, instead of on the east- 
erly side. Pasternack v. Alter, 123 A. 
885, 95 N.J.Eq. 877. (3) Where the 
description depended wholly on the 
beginning point on a street corner, 
and this was changed between the 
time of making two deeds using the 
same description. Egelhoff v. Simp- 
son, 64 N.Y.S. 336, 50 App.Div. 595. 
(4) Where the lots, described by num- 
ber, are referred to a platting named 
differently from that in the contract 


of sale. Boylan y. Wilson, 79 So. 364, 
202 Ala. 26. 
[b] Rule that monuments will con- 


trol courses and distances (see Bound- 
aries § 156) (1) cannot be invoked to 
compel a purchaser to accept a title 
on a defective description, where the 
monument is a lot line, which, accord- 
ing to course, one boundary line fails 
to intersect at all, while the parallel 
boundary line strikes it at a point 
determinable only with reference to 
the other line. Fuhr y. Cronin, 81 N. 
Y.S. 536, 82 App.Div. 210." (2) But 
the fact that the courses of the bound- 
ary lines are incorrectly described is 
immaterial if the monuments referred 
to clearly identify the land. Galvin v. 
Collins, 128 Mass. 525. 


Freedom from reasonable doubt as 
eae of marketability see supra § 


94. Boylan yv. Wilson, 79 So. 364, 
202 Ala. 26. 


95. Barsky v. Posey, 98 A. 298, 11 
Del.Ch. 153; Kassel vy. Cooper, 149 
NEYSS: 977: 


[a] Tlustrations.—(1) A title will 
be sustained although a deed in plain- 
tiffs chain read “north” for “south,” 
a description obviously impossible, 
bearing unmistakably on its face its 
own correction. Barsky v. Posey, 98 
A: 298, 11 Del.Ch.153: (2) Where a 
deed described one course as begin- 
ning at the southeast corner of the 
premises, running thence northerly 
parallel with a named street to an- 
other street, whereas such course 
would run westerly, the word “north- 
erly” is a palpable error, and does not 


render the title defective. Kassel v. 
Cooper, 149 N.Y.S. 977. (3) Where 
the word “southeasterly” was er- 


roneously used for the word “south- 
westerly” in a description of impor- 
tance, but it appeared indisputably by 
the intrinsic evidence furnished by the 
deed that the intention was to use 
the latter word. Brookman v. Kurz- 
man, 94 N.Y. 272, 66 How.Pr. 237 [rev 
48 N.Y.Super. 178]. 


[b] Where ancient deed in chain 
of title to a part of lanu sold incor- 
rectly described it as beginning at the 
intersection of the westerly side of 
a street with the southerly, instead of 
the northerly, side of another, but 
otherwise followed the correct de- 
scription of other deeds in the chain, 
a good fee title vested, where there 
was no objection thereto in other re- 
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shght to east a doubt on the chain of title,®® or was 
cured by reference to a map or plat,®7 or to a re- 
corded deed which contained a proper description, 
whereby the premises could be readily identified. 


[§ 552] (c) Designation of Prior Grantor or 
To render a title marketable, it must be 
such, on the face of it, as to preclude a question of 


Grantee.?°® 


spects. Dougherty v. Carberry, 75 A. 
789, 23 Del. 56: 
96. Barsky sv. Posey, 98 A. 298, 11 


Del.Ch. 153; Dudycha vy. Brennan, 195 
N.W. 991, 196 Iowa 1005; Kassel v. 
Cooper, 149 N.Y.S. 977; Barnum v. 
Lockhart, 146 P. 975, 75 Or. 528. 


[a] Omitting closing call.—mWhere 
a deed in plaintiff's chain of title, con- 
veying a rectangular piece of land, 
gave three sides and the number of 
acres in the tract, but omitted the 
closing call, the defect was not such 
as to render plaintiff’s title unmar- 
ketable. Barnum vy. Lockhart, 146 


POTD. oe Or, d28- 

97) Wessel ‘vy. Cramer, 67) N.Y-S: 
425, 56 App.Div. 30. 

98. Nelson v. Butler, (Tex.Civ. 


App.) 190 S.W. 811. 

$9. Designation of parties to deed 
in ipesien see Deeds §§ 36-38, 233-241. 

1. Douglass v. Ransom, 237 N.W. 
260, 205 Wis. 439. 
De U.S.—Gepfordv. Burge, 5 F.(2d) 
829. 

Cal.—Peckham v. Stewart, 31 P. 
928, 97 Cal. 147; Walters v. Mitchell, 
92 P. 315, 6 Cal.App. 410. 


Ill.—Mead v. Altgeld, 26 N.E. 388, 
136 Ill. 298 [aff 33 Ill App. 373]. 

Mo.—Aker ,v. Lipscomb, 253 S.W. 
995, 300 Mo. 303. 

N.D.—Harris v. Van Vranken, 155 
NOW. 659532 IN-D:1238. 

Ohio.—Novogroder v. Di Paola, 30 
Ohio C.A. 421 (duplicity of names of 
grantor). 

Wis.—Douglass v. Ransom, 237 N. 
W. 260, 205 Wis. 439. 

Ont.—Re Clarke, 18 Ont. 270. 

[a] Variance in names held to 
make title unmarketabdie.—(1) Con- 
veyance to K. F. Redmond and con- 
veyance by K. F. Redman to purchas- 


er. Peckham v. Stewart, 31 P. 928, 97 
Cal. 147. (2) Conveyances by J. C. 
Miller, John F. Werner, and L. D. 


Sergeant at times when Joel C. Miller, 
John Werner, and Luman D. Sergeant, 
respectively, held record title, and 
there was no evidence as to identity 
of such persons. Gepford y. Burge, 
5 F.(2d) 829. (3) Conveyance to two 
persons, one of whom was named 
“James M,” and partitioned in a suit 
by the other codwner against the heirs 
of “Joseph M,” and the vendor’s title 
was derived from the heirs of ‘Joseph 
M”’. Mead v. Altgeld, 26 N.E. 388, 136 
. 298 [aff 33 Tll.App. 373]. 
[b] To party of third part.— 
Where, in a prior deed, the grant was 
to the party of the third part, where- 
as there were only two parties to the 
conveyance, and the party of the sec- 
ond part did not execute it, this was 
a valid objection. Re Clarke, 18 Ont. 
270. 

3. Del.—Kempski 
CCI Lb VAS 201; 

Iowa.—Vanderwilt v. Broerman, 206 
N.W. 959,. 201 Iowa 1107. 


N.C.—Freeman v. Rose, 
870, 192 N.C. 732. 


N.D.—Woodward y. McCollum, 111 
N.W. 623, 16 N.D. 42. 


.Or.—Cunningham v. Friendly, 


v. Leszezynski, 


135 S.E. 


139 
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Pe O78, ae P. 989, 70 Or. 222. 


W: Kane v. Borthwick, 96 P. 
Sls 50 Wash 8, 18 L.R.A.N.S. 486. 


Ont.—Re Minty, 17 Ont.W.N. 38. 


[a] Variance in names held not to 
render title unmarketable.—(1) A dis- 
crepancy between full names and ini- 
tials in conveyances, having stood for 
more than ten years. Cunningham v. 
Friendly, 139 P. 928, 140 P. 989, 70 Or. 
222. (2) Omission of the initial of 
the second Christian name of a for- 
mer grantee. Vanderwilt v. Broer- 
man, 206 N.W. 959, 201 Iowa1107. (3) 
Spelling the name ‘‘Hannah” with one 
“n” in a deed to a grantee in the 
chain of title, and with two “n’s” in 
the deed from her. Kane v. 


Borth- 
wick, 96 P. 516, 50 Wash. 8, 18 L.R.A. 
N.S. 486. 


|b] As to place of residence.— 
Where a grantee is named as a resi- 
dent of P County, Washington, and 
ten years later is named in a deed 
trom her as of B County, Oregon, ob- 
jection thereto is technical and frivo- 
lous. Kane v. Borthwick, 96 P. 516, 
50 Wash. 8, 18 L.R.A.N.S. 486. 


[ec] Describing as “agent” or 
“trustee.”—A title is not unmarket- 
able by the fact that the grantor de- 
scribes himself as ‘‘agent” and “trus- 
tee’ in his deeds where such words 
are not shown to be other than de- 
scriptive, and there are no beneficia- 
ries or undisclosed principal to claim 


j) an interest in the land, and he has the 


absolute fee simple title. Freeman vy. 
Rose, 135 S.E. 870, 192 N.C. 732. 


[da] Misspelling grantee’s name 
does not create a defect in title where, 
whether the deed is to be taken as 
intending to designate either one par- 
ty or the other as grantee in the deed, 
the result is the same, in that the 
grantee in one event receives the ti- 
tle as legal grantee and in the other 
as the owner of the beneficial inter- 
est with the grantee as the holder of 
the naked legal title, which, without 
the necessity of a conveyance, be- 
comes vested in the grantee. Kemp- 
ski v. Leszezynski, @Del.Ch.) 157 A. 


201. 
{e] Frivolous objection to deed by 
huskand and wife.—An_ objection 


made by the purchaser to the title ten- 
dered by the vendor that a deed signed 
and acknowledged by a husband and 
wife did not contain the name of the 
husband in the body of the instru- 
ment was technical and frivolous, 
where the name of the husband ap- 
peared in the warranty clause, in 
which he covenanted that the wife 
was seized in fee simple, since the 
deed was sufficient to pass the title 


of the husband by estoppel, if not by 
grant. Kane v. Borthwick, 96 P. 516, 
50 Wash. 8, 18 L.R.A.N.S. 486. 


4 Attebery v. Blair, 91 N.E. 475, 
244 Ill. 363, 185 Am.S.R. 342; Hellrei- 
gel v. Manning, 97 N.Y. 56. 


[a] Identity of erantony or gran- 
tees in the chain of title, shown by 
initials of the parties, may be estab- 
lished by other evidence and by the 
faet that no adverse claim was ever 
set up to the property, and thereby re- 
move objections to the title. Atte- 
bery v. Blair, 91 N.E. 475, 244 Ill. 863, 
185 Am:S.R. 342, 
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the identity of the parties in the chain of title;+ and 
hence a title may be rendered unmarketable by a 
materially wrong designation of the grantor or gran- 
tee in a deed in the chain of title,? unless the vari- 
ance is immaterial and the objection frivolous® or 
it is cured by competent evidence,* such as by affi- 
davits,® or unless the identity of the party is undis- 


{b] Tllustration.—Where the rec- 
ord of a deed in plaintiff's chain of 
title did not contain the name of the 
grantee, but the original indices re- 
ferred to N as the grantee, and a pur- 
chase-money mortgage was given by 
N to the mortgagor of the same date 
as the deed and recorded simultane- 
ously with it, and referred to the deed 
as containing the name of N as gran- 
tee, and the mortgage appeared of 
record to have been satisfied and dis- 
charged by the mortgagee, who was 
grantor in the deed, within two years 
after its execution, the apparent de- 
fect in the record of the deed was 
conclusively disproved by the other 
record evidence affecting the title so 
as to estop the grantor and his heirs 
from ever asserting that he had not 
conveyed the property, and hence such 
apparent defect did not render the ti- 
tle unmarketable. MHeiberger v. Kar- 
fiol, 95 N.H. 755, 202 N.Y. 419. 


5. Attebery v. Blair, 91 N.E. 475, 
244 Ill. 363, 185 Am.S.R. 342; Aker v. 
Lipscomb, 253 S.W. 995, 300 Mo. 303; 
Perry v. Ritze, 193 N.W. 758, 110 Neb. 
286; Coleman y. Bruch, 117 N.Y.S. 
582, 132 App.Div. 716. But see Harris 
v. Van Vranken, 155 N.W. 65, 32 N.D. 
238 (holding that, where one deed in 
the chain of title was to “Krups,” 
and the next deed was by “Krepps,” 
and the only attempt to cure such 
defects was by affidavit, the title was 
not marketable). 


[a] Mere errors such as initials in 
names and variances in the spelling of 
names of the same persons, may be 
cured by affidavits showing the iden- 
tity of grantors and grantees. Perry 
v. Ritze, 193 N.W. 758, 110 Neb. 286. 


{b] Mllustrations.—(1) The fact 
that the name of a grantee was spell- 
ed “Felker,’’ when his name was ‘‘Fel- 
kel,’ does not render the title deiec- 
tive, where it is shown by affidavit 
that the name was so spelled by mis- 
take, and that no person by the name 
of Felker ever claimed any interest 
in the premises. Attebery v. Blair, 
91 N.B. 475, 244 Til. 363, 185 Am.S.R. 
342. (2) Where an abstract fails to 
show a deed from Frances M, one of 
six heirs to a part of the property, 
but shows a deed from Mary F D, af- 
fidavits that Mary F D was Mary 
Frances M before marriage may sut- 
fice to clear the defective title, but in 
their absence the purchaser under a 
contract for good title which the ven- 
dor refused to quiet by action is en- 
titled to refuse the proffered title and 
recover his initial payment. Aker v. 
Lipscomb, 253 S.W. 995, 300 Mo. 308. 
(3) Where a conveyance was made to 
“June” as grantee, and thereafter the 


Same deed, with date of acknowledg- 


ment unchanged, but with the gran- 
tee’S name erased and the name 
“Jayne” written in its place, was 
again recorded, and the records show- 
ed an unbroken line of title from the 
latter for over fifty years, and affi- 
davits, verified at the time the name 
was substituted by grantor’s attorney, 
by the agent who made the sale, and 
by the grantee, stated the latter's 
name was incorrectly inserted in the 
deed first recorded, and that the mis- 
take was corrected by change of the 
name and again recording the deed, 
the affidavits being produced by the 


Vor later cases, developments and changes in the law see Annotations, same title and section number. 
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puted.® 


Whether married or single. 
tive because one of the deeds 


for value,’* without notice, actual 


son of grantee’s attorney, who had ob- 
tained them from his father, the title 
was marketable. Coleman vy. Bruch, 
117 N.Y.S. 582, 182 App.Div. 716. 

6G Lynch’ v.' Rogers, 134 NUYS. 
1071, 150 App.Div. 311. 

7. Benjamin v. Savage, 191 N.W. 
408. 154 Minn. 159, 35 A.L.R. 97. 


3.2 Ross wv. Carrotisl94 N.W..31'5, 
156 Minn. 132% Brendemuhl _ v. 
Schwager, 193 N.W. 455, 155 Minn. 
321; Judd v. Skidmore, 22 N.W. 183, 


83 Minn. 140; Greenberg vy. Schiffman, 
195 N.Y.S. 65, 119 Misc. 208. 


9. Ross v. Carroll, 194 N.W. 3815, 
156 Minn. 132; Judd v. Skidmore, 22 
N.W. 1838, 33 Minn. 140. 


10. Ross v. Carroll, 194 N.W. 315, 
156 Minn. 132; Greenberg v. Schiff- 
man, 195 N.Y.S. 65, 119 Misc. 208. 


11. Attebery v. Blair, 91 N.E. 475, 
244 Ill. 363, 185 Am.S.R. 342. 


12. Fraud in foreclosure 
ings see infra §§ 568, 569. 


13. See infra § 575. 


Who are bona fide purchasers see 
infra §§ 906-1044. 


14. Levy v. Iroquois Bldg. Co., 30 
A. 707, 80 Md. 300; Nicholson v. Con- 
don, 18 A. 812, 71 Md. 620; Aldrich 
v. Bailey, 30 N.E. 264, 132 N.Y. 85. 


15. Close v. Stuyvesant, 24 N.E. 
868, 132 Ili. 607, 3 L.R.A. 161 (fraud 
on land laws); First African M. E. 
Soc. v. Brown, 17 N.E. 549, 147 Mass. 
296; Crutcher y. Aiken, (Tex.Civ.App.) 
252 S.W. 844. 


[a] Unsupported claim.—That a 
grantor of the vendor, six years be- 
fore, filed a paper in the registry of 
deeds, alleging that the deed was ob- 
tained from him by fraud, is of no 
importance, when such claim is un- 
supported by evidence or by any sub- 
sequent action. First African M. E. 
Soc. v. Brown, 17 N.E. 549, 147 Mass. 
296. 


[b] Failure to record deed shown 
by abstract until twenty five years 
after its execution is not evidence of 
fraud or invalidity, where the deed 
was in the grantee’s possession. 
Owens v. Jackson, (Tex.Civ.App.) 35 
S.W.(2d) 186. 

16. Mich.—Ford v. Wright, 72 N. 
W. 197, 114 Mich. 122 (purchase by 
trustee of trust property). 

Minn.—Williams v. Schembri, 46 N. 
W. 403, 44 Minn. 250 (guardian’s sale 
as breach of trust). 

Miss.—Morrison v. Kinstra, 55 Miss. 
71 (purchase with funds of cestui que 


proceed- 


It has been held that a discrepancy be- 
tween the name of a grantee in a deed and that of 
the grantor in a subsequent deed, both of which 
deeds have been of record for a number of years, 
with no assertion of adverse title based on the dis- 
crepancy, is insufficient to avoid a contract which 
provides for an abstract showing good title.7 


A title is not defee- 
in the chain of 
title is signed by a man alone without any indica- 
tion on the face of the deed whether he was mar- 
ried or single,* as there is no presumption that he 
was married;® and this rule is particularly applica- 
ble where such deed has remained unquestioned for 
a number of years.!? Such an omission may be sup- 
plied by affidavit showing the facts.14 


[§ 553] (d) Fraud or Breach of Trust.?? 
less the vendor is protected as a bona fide purchaser 
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by 19 


Un- 
or constructive, 


trust). 

N.Y.—People v. Open Bd. of Stock 
Brokers Bldg. Co., 92 N.Y. 98 [mod 
28 Hun 274] (sale by trustee to him- 
self). 

Pa.—BElliott v. Tyler, 6 A. 917, 3 Pa. 
Cas. 584 (purchase by attorney of 
property belonging to clients). 

Tenn.—Collins y. Smith, 1 Head 251 
(trustee purchased for himself). 


17. Md.—Seldner v. McCreery, 23 
A. 641, 75 Md. 287. 
N.J.—Tillotson vy. Gesner, 33 N.J. 


Eq. 313. 


N.Y.—Howell vy. Donegan, 26 N.Y.S. 
805, 74 Hun 410. 


Pa.—Gans y. Renshaw, 2 Pa. 34, 44 
Am.D. 152. 

Eng.—Hartley v. Smith, Buck 368. 

[a] Thus the purchaser is not 
bound to accept a title depending on 
a conveyance to a creditor, where 
there is evidence to raise a suspicion 
that the object of the conveyance was 
to elude and defraud other creditors 
who were pressing for judgments. 
pee v. Renshaw, 2 Pa. 34, 44 Am.D. 
152. 


[b] Payment by purchaser’s hus- 
band.—The fact that land was paid 
for in part by the purchaser’s husband 
would affect her title only in so far 
as the payment was in prejudice of 
the rights of his creditors, and a pur- 
chaser from her would not be affected 
by notice of anything which he could 
not-ascertain by diligent inguiry, and 
therefore one could safely purchase 
from her where it appeared that the 
husband had died seven years after 
such payment, leaving a large estate, 
which had been fully administered 
and against which but a few small 
claims had been presented. Seldner 
v. McCreery, 23 A. 641, 75 Md.‘287. 


18. Wollenberg v. Rose, 78 P. 751, 
45 Or. 615. 
{a] Thus, where, after the death 


of both members of a firm prior to 
the completion of the firm’s contract 
to convey real estate, the entire title 
became vested in one of the heirs by 
conveyances from the others, some of 
whom, before an offer of such heir to 
convey to the purchaser, had brought 
suits in good faith to set aside their 
conveyances for fraud perpetrated by 
the grantee in procuring them, as the 
purchaser from the firm was entitled 
to a title free from litigation (see su- 
pra § 536), a deed tendered by such 
heir was not such as the purchaser 
was bound to accept. Wollenberg y. 
Rose, 78 P. 751, 45 Or. 615. 
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of the fraud,'‘ a title is doubtful and unmarketable 
where it appears by inference from the record, or 
on facts shown outside of the record, that there is a 
reasonable chance that a conveyance in the vendor’s 
chain of title may be avoided for fraud!® or breach 
of trust,1° as where a conveyance was in fraud of 
creditors;'* and if a suit to set-aside a conveyance 
in the vendor’s chain of title as having been obtained 
by fraud and undue influence has been brought and 
is pending, or is threatened, the purchaser is not 
bound to accept the title.t’ Fraud in altering deeds 
in the chain of title does not defeat the vendor’s 
right to specific performance, under a validating 
statute, where the purchaser was not deceived there- 


[§ 554] (7) Pendency of Action and Filing of 
Lis Pendens—(a) In General. 
stipulation to the contrary, a purchaser is not 
obliged to accept .a title which 
pending litigation,?° such as condemnation proceed- 


In the absence of a 


is involved in 


Pendency of action and filing of lis 
Rees in general see infra §§ 554, 
oO. 
ei Pinckney v. Morton, 30 F.(2d) 


[a] Illustration.—Where, after a 
purchaser’s refusal to accept title be- 
cause of the defective execution and 
acknowledgment of a deed in the ven- 
dor’s chain of title, alleged correction 
deeds, which were merely original de- 
fective deeds with certain alterations, 
were recorded and shown on a con- 
tinuation of the abstract, even if 
fraud was intended, the vendor is not 
thereby deprived of the aid of a stat- 
ute, validating deeds executed and de- 
livered, and for ten years spread on 
the records, in the absence of fraud, 
where neither the purchaser nor his 
attorney were deceived thereby, and 
the vendor did not rely on such cor- 
rection deed to sustain his claim of 
title, and the purchaser’s defense is 
that the original deed conveyed no ti- 
ae Pinckney v. Morton, 30 F.(2da) 

oO. 

20. Alaska.—Williams vy, Renza, 4 
Alaska 154. 


Cal.—Muller v. Palmer, 77 P. 954, 
144 Cal. 305. 

Iowa.—Nielson v. Benedict, 194 N. 
W. 83, 196 Iowa 173. 

La.—Talbot v. New Orleans Land 
Co., 18 So. 558; 143 -Ma. 263) 

Mass.—Adams y. North American. 
Ins. Co., 96 N.E. 1094, 210 Mass. 550. 

Minn.—Cavenaugh vy. Mclaughlin, 
35 N.W. 576, 38 Minn. 83. 

Mo.—Munyan v. Hartman, i171 S.W. 
61, 262 Mo. 449. , 

N.J.—Goldstein yv. Ehrlick, 124 A. 
761, 96 N.J.Eq. 52. 


N.Y.—Adami vs. Backer, 60 N.Y.S. 
683, 29 Misc. 93. 
N.D.—Kennedy v. Dennstadt, 154 


N.W. 271, 31 N.D. 422. 

Ohio.—Hopple v. Overbeck, 10 Ohio 
Dec. (Reprint) 296, 20 Cinc.L.Bul. 25. 

Okl1.—Pearce v. Freeman, 254 P. 719, 
122 OkI. 285. 

Or.—Wollenberg v. Rose, 78 P. 751, 
45 Or. 615. 

Pa.—Swayne y. Lyon, 67 Pa. 436. 

Tex.—Corbett v. McGregor, (Civ. 
App.) 84 S.W. 278. 

Wash.—Miller vy. Calvin Philips & ° 
Co., 87 P. 264, 44 Wash. 226. 

[a] Thus a contract whereby an 
owner is to make “a good and suffi- 
cient warranty title’’ on certain con- 
ditions, after compliance with such 
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ing’s,?? or a suit to recover the land or an interest 
therein as against the vendor.??. This rule has been 
qualified as applying only to pending litigation which 
has some possibilty of suecess;?* and not where 
there is a mere threat of litigation based on a mis- 
conception of the law,?4 or on an alleged state of 
facts whieh does not exist.25 The marketability of 
the title, however, is not affected by pending litiga- 
tion which does not affect the vendor in any man- 
ner,”° as in ease of litigation between third parties 
in which the lands in question are involved, but which 
does not attempt to attack the title of the vendor.*? 


Suit to quiet title.25 It has been held that a suit 
by the vendor against a third person, to quiet title, 
shows that the vendor’s title 1s not marketable;?° 
but on the other hand it has been held that such a 
suit does not necessarily show that the vendor does 
not have a merchantable title.°° Where, pending a 
suit by a third person to quiet title to the land, plain- 
tiff quitclaims to defendant, it is no objection to a 
title by such defendant that the suit was never dis- 
missed and is still pending.*? 


Adjudication of adverse claim. Where the con- 
tract gives the vendor a limited period in which to 
make a good and merchantable title and until a final 
judgment is obtained in a pending suit, the pur- 
chaser is not required to rely on the assurance of the 


conditions, is breached by the tender dor, 


of a title encumbered by an inscrip- 
tion showing pending litigation. Tal- 
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prove that subsequent to the 
contract a third person sued the ven- [a] 
dor for the land, as notwithstanding 
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vendor that the adverse claim has expired, but is 
entitled to a conclusive adjudication to that effect,*? 
or of some act of the adverse claimant estopping him 
from asserting such claim.?? Where, however, the 
contract contains no reference to pending litigation, 
of which the purchaser has notice, concerning cer- 
tain rights, the vendor is not required to bring such 
litigation to a successful conclusion within the stip- 
ulated period for curing defects.** 


Dismissal of pending action. <A title which is 
merchantable except for the pendency of an action 
by a third person to recover the land is rendered 
merchantable by the dismissal of such action with 
the consent of plaintiff, and the entry by the court, 
under like consent, of an order releasing the land 
from any cloud on title created thereby,?*> without 
obtaining a quitclaim deed from plaintiff in such ae- 
tion,?* or bringing an action against him to quiet 
title.?* 


[§ 555] (b) Lis Pendens.*® A purchaser is not 
required to accept a title, as not being a good and 
marketable title, where an action has been begun 
and a lis pendens has been duly filed®® against the 
property, and complainant in the action states a good 
cause of action affecting the property and creating a 
doubt, defect, or cloud as to the title,#° and in de- 
termining whether such action can be maintained 


171 S.W. 61, 262 Mo. 449. 
As admission of defective ti- 


bot v. New Orleans Land Co., 78 So. 
558, 1438 Da. 263. 


[b] Ejectment.—A title is not 
marketable where it appears that the 
title is disputable, and that there is 
pending against the vendor an action 
of ejectment to determine the vendor’s 
title to the real estate in question. 
Christ Reformed Church y. Clark, 47 
Pa.Super. 286. 


[e] Padlock proceedings.—One 
contracting to purchase land may re- 
fuse to do so where padlock proceed- 
ings under the National Prohibition 
Act are pending, and the tenant is 
under an injunction to refrain from 
violating the act, such proceedings 
being a cloud on title. Goldstein v. 
Ehrlick, 124 A. 761, 96 N.J.Eq. 52. 


21. Cavenaugh vy. McLaughlin, 35 
N.W. 576, 38 Minn. 83; Hartman v. 
Church Const. Co., 139 A. 484, 101 N. 
J.Eq. 512 [aff 143 A. 917, 103 N.J.Eq. 
371]; Corbett v. McGregor, (Tex.Civ. 
App.) 84 S.W. 278; Miller v. Calvin 
Philips & Co., 87 P. 264, 44 Wash. 226. 


[a] In Oklahoma, under Bill of 
Rights of State Const. § 24, which pro- 
vides that, where private property is 
condemned for public use, “until the 
compensation shall be paid to the 
owner or into court for the owner the 
property shall not be disturbed or the 
proprietary rights of the owner di- 
vested,” the mere pendency of con- 
demnation proceedings relating to the 
property does not affect the right of 
the owner to sell the same, nor his 
power to convey a perfect title. Nix- 
on. v. Marr, 190 F. 913. 


22. Linn v. McLean, 80 Ala. 360; 
Lindner v. Newfield, 5 La.A. (Orleans) 
281; Ambrose v. Kuhn, 11 Ohio Dec. 
(Reprint) 338, 26 Cinc.L.Bul. 127; 
Hopple v. Overbeck, 10 Ohio Dec. (Re- 
print) 296, 20 Cinec.L.Bul. 25. But see 
Whitaker v. Willis, (Tex.Civ.App.) 146 
S.W. 1004 (holding that a purchaser 
entitled to a merchantable title may 
not, to show want of title in the ven- 


such suit the vendor may have had 
a perfect title to the land). 


23. Owings v. Baldwin, 8 Gill 
(Md.) 3887; Standard Realty Co. v. 
Gates, 132 A. 487, 99 N.J.Eq. 271; Am- 
brose v. Kuhn, 11 Ohio Dec. (Reprint) 
338, 26 Cine.L.Bul. 127; Selden v. 
James, 6 Rand. (27 Va.) 465. But see 
Hopple vy. Overbeck, 10 Ohio Dec. (Re- 
print) 296, 20 Cine.L.Bul. 25 Cholding 
that a person who has contracted to 
purchase property will not be com- 
pelled to perform, where a suit affect- 
ing his grantor’s right is pending, al- 
though the court believes the suit to 
be groundless, and claimant to be 
estopped, as the proposed purchaser 
should not be burdened by having to 
defend even an unjust claim). 


{a] Claim ultimately defeated.—A 
covenant to sell and convey a perfect 
title to land is not broken by claims 
of others set up to the title, which 
claims are ultimately defeated. Sel- 


den v. James, 6 Rand. (27 Va.) 465. 

24. Standard Realty Co. v. Gates, 
132 A. 487, 99 N.J.Eq. 271. 

25. Standard Realty Co. v. Gates, 
supra 

26. Nasset v. Houska, 186 N.W. 


255, 48 N.D: 668. 

fa] Thus, where a vendor was a 
citizen of the United States so that 
there could be no controversy as to 
the amount of the inheritance tax she 
should pay, the marketability of her 
title was not affected by pending liti- 
gation involving a construction of 
Comp. L. (1913) § 8977, relative to the 
amount of inheritance tax a nonresi- 
dent alien should pay. Nasset v. 
Houska, 186 N.W. 255, 48 N.D. 668. 


27. Curran v. Rogers, 35 Mich. 221; 
Canadian Northern R. Co. v. Peterson, 
7 Sask.L. 166. 

28. Generally see Quieting Title 51 
C.J. p-125. 

29. Nielson v. Benedict, 194 N.W. 
83, 196 Iowa 178; Munyon y. Hartman, 


tle-—The bringing of a suit by the 
vendor to quiet title to a part of the 
land sold is an admission of record 
that his title is defective, defeating 
his suit for specific performance of a 
contract for exchange of land. Mun- 
v0 v. Hartman, 171 S.W. 61, 262 Mo. 


[b] Thus a suit to quiet title 
brought by the vendor on demand of 
his mortgagee, after the date set for 
performance, sufficiently shows the ti- 
tle was not merchantable. Nielson v. 
Benedict, 194 N.W. 83, 196 Iowa, 173. 

30. -Bedinger v. May, 153 N.E. 822, 
323 Ill. 187. 


“A man may have a merchant- 
able title to premises and institute a 
bill to quiet the title for the purpose 
of acquiring a perfect title of record.” 
Bedinger v. May, 153 N.E. 822, 323 Ill. 
187, 192. 
Effect of judgment or decree in suit 
to quiet title see supra § 547. 


81. Womack v. Coleman, 93 N.W. 
663, 89 Minn, 17. 


32. Allen v. Chatfield, 156 P. 47, 
172 Cal. 60. 


33. Allen v. Chatfield, supra. 


84. Cockrill v. Boas, 2 P.(2d) 774, 
213 Cal. 490. 


85. Lawrence v. Dodge, 202 N.W. 
111, 199 Iowa. 539. 


36. Lawrence v. Dodge, supra. 
387. Lawrence v. Dodge, supra. 
38. Lis pendens as: 


Affecting purchasers in general see 
Lis Pendens §§ 94-102. 


Encumbrance see infra § 620. 
39. See Lis Pendens §§ 36-61. 


40. Cal.—Tatum v. Levi, 3 P.(2d) 
963, 117 Cal.App., 83. 


Pe pa v. Caldwell, 267 Ill.App. 


Minn.—Moulton y. Kolodzik, 107 N. 
W. 154, 97 Minn. 423, 7 Ann.Cas. 1090 
and note. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 555-556] 


the purchaser is not required to look beyond the com- 
plaint and seek out the evidence on which the action 
The mere filing, however, of a lis pen- 
dens, without any complaint, or without a complaint 
stating a good cause of action affecting the title, does 
not make the title defective or unmarketable, so as 
to entitle the purchaser to refuse ‘to accept. title,*? 
particularly where the purchaser has actual or con- 
structive knowledge that the grounds of objection 
had been removed,*® or where the action and lis 
pendens have been dormant for a number of years.‘+ 


is based.#1 


N.J.—Snyder v. Rogers-Ebert Co., 
144 A. 18, 104 N.J.Eq. 10. 


N.Y.—Simon y. Vanderveer, 49 N.E. 
L043) 155 IN.Y.. 377, 63, Am.S.R.2 683; 
Grace v. Bowden, 42 N.Y.S. 60, 10 App. 
Beieear! Earl v. Campbell, 14 How. 

Tr 5 


Wash.—Miller vy. Calvin Philips & 
Co., 87 P. 264, 44 Wash. 226. 


Ont.—Re Bobier, 16 Ont. 259. 


See Manson v. Howison, 4 B.C. 405 
(queere, whether the existence of a 
registered lis pendens is a good 
ground for refusal of title by the 
vendor). 


[a] Mlustrations.—(1) Recording 
of a lis pendens in a_ specific per- 
formance suit against the vendor by 
a prior purchaser renders the vendor’s 
title unmarketable. Tatum v. Levi, 
Oe UA) 9.0.05) dol OA A DD. scos aoe 
The pendency of an action for parti- 
tion against vendors under contract 
to convey real estate, commenced by 
service of summons on them, in which 
a lis pendens was filed with a verified 
complaint averring that the deed -and 
will of a former owner through which 
the vendors derived title were induced 
by fraud and undue influence, is a 
cloud on the title of the vendors, con- 
tinuing until the time has expired 
within which an appeal may be taken 
from a judgment dismissing the ac- 
tion or until a second action begun be- 
fore the expiration of that time has 
been disposed of, and the purchaser is 
not bound to accept title from them 
at his peril. Whalen v. Stuart, 108 
N.Y.S. 355, 123 App.Div. 446 [rev on 
other grounds 87 N.E. 819, 194 N.Y. 
495, motion den 88 N.E. 1134, 195 N.Y. 
524]. (3) At the time fixed for the 
performance of a contract for the pur- 
chase of real estate from an executor, 
there was on file a lis pendens against 
the premises and a complaint asking 
for a sale in partition and asserting 
that the power of sale of the executor 
had terminated. The complaint had 
been tested on demurrer, and a judg- 
ment that a good cause of action was 
set forth had been entered. The pur- 
chaser contracted without knowledge 
of the action. It was held that the 
executor was not entitled to compel 
specific performance, whether the 
pendency of the action constituted a 
cloud on the title, or whether the 
court correctly determined that the 
complaint stated a good cause of ac- 
tion. Murphy v. Fox, 112 N.Y.S. 819, 
128 App.Div. 534. 


[b] Condemnation proceedings 
with lis pendens.—Where defendant 
agreed to convey to plaintiff certain 
described real estate, free and clear 
of all encumbrances, and that if the 
title was not good, and could not be 
made good within thirty days of the 
date of the delivery of the abstract, 
it should be optional with the pur- 
chaser whether the title should pass 
subject to any defect that might be 
found, or that the earnest money 
should be refunded, and, after the ab- 
stract was furnished, plaintiff discov- 
ered that a railway corporation had 
begun proceedings to condemn a right 
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land is actually 


claim of title is 


of way through the property, and had 
filed a lis pendens, such proceedings 
constituted a defect in the title war- 
ranting plaintiff in refusing the same 
and in recovering the earnest money. 
Miller v. Calvin Philips & Co., 87 P. 
264, 44 Wash. 226. 


[c] Where it is doubtful whether 
lis pendens filed affects property, a 
contract to sell the land cannot be 
enforced. Snyder v. Rogers-Ebert Co., 
144 A. 18, 104 N.J.Eq. 10. 


41. Simon v. Vanderveer, 49 N.E. 
L043, td5> IN, Yo oN, OoeeAIm Sey 685 
[dist Hayes v. Nourse, 22 N.E. 40, 114 
N.Y. 595, 11 Am.S.R. 700 (dormant 
suit)]; Whalen y. Stuart, 108 N.Y.S. 
355, 123 App.Div. 446 [rev on other 
grounds 87 N-EB. 819, 194 N.Y. 495, 


motion den 88 N.E. 1134, 195 N.Y. 
524]. 
[a] Reason for rule.—‘To require 


the purchaser to go outside, and look 
up the evidence upon which an ac- 
tion was based, and then determine 
whether it could be maintained, would 
impose upon him a burden which 
Sie iar would be unjust, and not war- 
ranted by the authorities.’’ Simon v. 
Vanderveer, 49 N.B. 1043, 1045, 155 
NOY. 030, Con Aum Sena OSs. 


42. Aldrich v. Bailey, 30 N.E. 264, 
1382 N.Y. 85; Hayes v. Nourse, 22 N. 
BE. 40, 114 N.Y. 595, 11. Am.S.R. 700; 
Alpern yv. Farrell, 117 N.Y.S. 706, 133 
App.Div. 278; Woodenbury v. Spier, 
TOGRON YeSoucSiu, o Lag ADD. DIVA ogy 
Baumeister v. Demuth, 82 N.Y.S. 831, 
84 App.Div. 394 [aff 71 N.H. 1128, 178 
N.Y. 630]; Grace v. Bowden, 42 N.Y.S. 
60, 10 App.Div. 541; Simon v. Vander- 
veer, 32 N.Y.S. 394, 84 Hun 452 [rev 
on other grounds 49 N.E. 1048, 155 N. 
Y. 377, 63 Am.S.R. 683]; Kennedy v: 
Holl,” 108 N-Y.S: 231,;°°52 “Mise. 379; 
Styles v. Blume, 33 N.Y.S. 620, 12 
Mise. 421; Bull v. Hutchens, 32 Beav. 
615, 55 Reprint 242. 


[a] TDlustrations.—(1) A notice of 
lis pendens reciting that an action had 
been commenced to foreclose a mort- 
gage on certain land did not render 
the owner’s title unmarketable, where 
the contract provided that the prop- 
erty was to be taken subject to the 
mortgage sought to be foreclosed, and 
where consent to the discontinuance 
of the foreclosure suit had been de- 
livered to the vendor and an order 
of discontinuance entered. Weiss- 
berger v. Wallach, 108 N.Y.S. 887, 124 
App.Div. 382. (2) If the cause of ac- 
tion has been settled before judgment, 
and it so appears from public records 
or by satisfactory evidence, or if the 
action or proceeding is abated, or if 
judgment has been entered adverse to 
plaintiff's claim, existence of the un- 
canceled lis pendens is of no conse- 
quence. Alpern y. Farrell, 117 N.Y.S. 
706, 133 App.Div. 278. (3) Where a 
deed made when another grantee is in 
actual adverse possession is absolute- 
ly void by statute, a lis pendens filed 
by a successor of the grantee in such 
deed is not a cloud on the record title. 
Baecht v. Hevesy, 101 N.Y.S. 413, 115 
App.Div. 509. 


[b] Lis pendens canceled. — The 


[§ 556] (8) Possession Adverse to Vendor.*®* 
purchaser cannot be compelled to perform his con- 
tract where, at the time fixed for performance, the 


. 
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A 


possessed and occupied by parties 


claiming title and the right of possession adversely 
to the vendor and those from whom the vendor’s 


derived.*® If there is an adverse 


claim to land or a considerable part thereof, evi- 
denced by recorded title papers, with possession 
thereunder in dispute or doubtful, it throws a cloud 
on the title which renders is unmarketable.*7 


fact that an action had been brought 
against a vendor to compel him to 
erect fire escapes and. make other 
changes in accordance with municipal 
regulations, in which a lis pendens 
had been filed, is not a valid objection 
on the part of the purchaser of the 
premises to the title, where the lis 
pendens was canceled before the date 
fixed for closing the contract. Ken- 
noes v. Holl, 103 N.Y.S. 231, 52 Misc. 

79. 

Opportunity to cure defect see infra 
§§ 652-660. 


43. Strasbourger v. Hesu Realty 
Co., 191 N.Y.S. 138, 198 App.Div. 805; 


Burwell v. Smith, 114 P. 876, 63 
Wash. 1. 
[a] MTlustration. — A purchaser 


could not object to a lis pendens 
notice aS a cloud on title, where it 
appeared that two prior lis pendens 
notices filed in other and previous ac- 
tions on behalf of the same plaintiff 
and affecting the same land had been 
canceled by order of the superior 
court, afterward affirmed by the su- 
preme court, that thereafter, and 
prior to the recording of the lis 
pendens notice objected to, the state 
by deed granted title to one not a par- 
ty to the action on which the present 
lis pendens notice assumes to be 
predicated, and the vendor's title was 
deraigned from the same grantee. 
Burwell =v. Smith, 124" Px s76ree oo 
Wash. 1. 


44. Hayes v. Nourse, 22 N.E. 40, 
PLAS INVA 95" Ti AmS R700. 


[a] Tllustrations. — (1) Under a 
statute providing that fraud shall not 
vitiate the title of a purchaser for 
value, unless he had notice thereof, 
a vendee cannot refuse to accept title 
because of the pendency of an action 
to set aside for fraud a deed to one 
of the vendor’s predecessors in title, 
where the vendor is not a party to 
such action, and there is no averment 
in the complaint therein that he par- 
ticipated in such fraud, or had any 
knowledge thereof. Aldrich v. Bailey, 
30) NB 2164)" 132 N.Y.) 85, a2) Stas 
not a valid objection to the title of 
land contracted for that a small par- 
cel of it had been conveyed by its then 
owner without his wife’s having joined 
in the conveyance, and that she had 
commenced an action and filed lis 
pendens more than twenty years prior 
to the day set for closing, to have 
admeasurement of her dower, which 
action had lain dormant since an in- 
terlocutory judgment had been en- 
tered therein which declared that the 
value of the portion of land charged 
with dower was forty-five dollars. 
Port Jefferson Realty Co. v. Woodhull, 
112 N.Y.S. 678, 128 App.Div. 190. 


45. Title by adverse possession, 
prescription, or limitation see supra 
§§ 542, 543. 

46. Bullard v.*Bicknell, 49 N.Y.S. 
666, 26 App.Div. 319. 

47. Morrison v. Waggy, 
314, 43 W.Va. 405. 

Probability of future litigation as 


27 SE. 
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[§ 557] (9) Prior Assignment for Benefit of Cred- 
itors.48 A purchaser of land sold at auction cannot 
defeat the sale by asserting that certain persons hav- 
ing an interest in the land had conveyed all their 
property in trust for the benefit of their creditors, 
where it appears that the court had ordered the land 
to be reconveyed to the grantors free from the trusts, 
and, although other creditors filed claims in the 
cause, they were subsequently withdrawn, and the 
court affirmed the previous order of reconveyance, 
and the land was Sa a reconveyed before the 
sale in controversy.*® 


[§ tel f. Particular Titles and Titles from Par- 
ticular Sources®°—(1) Equitable Title. As a general 
rule, an equitable title is not a marketable or mer- 
chantable title as between vendor and purchaser ;°1 
and a conveyance thereof will not satisfy a contract 
to sell and convey land,*®? as where the legal title 
is vested in a trustee for the vendor,** except where, 
by statute, the whole estate in such a case vests in 
the beneficiary.°* But it has been held that the pur- 
chaser cannot object to the title where the vendor, 


see 
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[§§ 557-560 


having an equitable title, puts the purchaser in pos- 
session, and obtains a decree from a court of equity 
ordering title to be vested in him,°® or obtains a 
conveyance to be made to the purchaser by the hold- 
er of the legal title;°* and that a vendor who ac- 
quired title “from a beneficiary whose trustee also 
held other property in trust for other berieficiaries 
is not required to show that the other beneficiaries 
had no interest in the land sold.°7 


[§ 559] (2) Leasehold Title.°® A leasehold title 
is merchantable, as such,°® but in the absence of 
anything in the contract ‘to indieate that less than 
a fee simple title was meant, it is not such a title as 
will satisfy a contract to convey a “good and mer- 
chantable title,”’°° except where it is for such a pe- 
riod of time as to be, by statute, a substantial con- 
veyance in fee.°! 


[§ 560] (8) Tax Title.°? Although there is some 
authority to the contrary,®* a tax title is generally 
regarded as marketable where the tax proceedings 
were regular and the title is free from reasonable 
doubt,°* particularly where, in addition to this, such 


rendering title uumarketable 
“supra § 536. 

48. Fraudulent sale ani convey- 
ance by assiguee see infra § 566. 

Title from assignee for benefit of 
creditors see infra § 566. 

49. Moore v. Taylor, 32 A. 320, 33 
A. 886, 81 Md. 644. 

Effect of assignment on subsequent 
conveyances in general see Assign- 
ments for Benefit of Creditors § 281. 

50. “Equitable title’ 20 C.J. p 1304. 

Legal and equitable titles as ele- 
ments of good and marketable title 
see supra § 534. 

51. Alpha Portland Cement Co. v. 
Shirk, 227 F. 966, 142 C.C.A. 424; Mur- 
ray v. Ellis, 3 A. 845, 112 Pa. 485. And 
see cases infra note 52. 

52. U.S.—Bank of 
Hagner, 1 Pet. 454, 7 L.Ed. 219; 
Portland Cement Co. v. Shirk, 
966, 142 C.C.A. 424. 

Md.—Owinegs v. Baldwin, 8 Gill 337. 

Mo.—Pineland Mfg. Co. v. Guardian 
Trust Co., 122 S.W. 1133,.139 Mo.App. 
209. 

N.Y.—Morris v. Mowatt, 2 Paige 
586, 22 Am.D. 661. 

Pa.—Murray v. Ellis, 3 
Pa. 485. 


Columbia v. 
Alpha 
220 KE. 


A. 845, 112 


121 S.H. 


S.C.—Piegler vy. Jefferies, 
783, 128 S.C. .254. 
Tex.—Littlefield v. Tinsley, 26 Tex. 


353; Jones v. Taylor, 7 Tex. 240, 56 
Am.D. 48. 

Va.—Newberry v. French, 
519, 98 Va. 479. 


Wash.—Landers v. McIntyre, 35 P. 
1095, 8 Wash. 208; Ankeny v. Clark, 
20 P. 583, 1 Wash. 549 [aff 13 S.Ct. 617, 
148 U.S, 345, 37 Lhd. 475]. 


Eng.—Abell v. Heathcote, 4 Bro.Ch. 
278, 29 Reprint 891, 2 Ves.Jr. 98, 30 
Reprint 542; Kitchen v. Palmer, 46 
L.J.Ch. 611; Cane v. Baldwin, 1 Stark. 
65, 2 E.C.L. 34, 171 Reprint 403. 


36 S.E. 


Ont.—Macklin v. Dowling, 19 Ont. 
441. 
[a] Possession of equities which 


will enable the vendor to procure a 
good title by decreé is not sufficient 
where he has contracted to convey a 
good title. Littlefield v. Tinsley, 26 
Tex, 393. 


[b] Under contract calling fer 
general warranty deed, a purchas- 
er can not be compelled to accept a 
conveyance where the legal tille is 
outstanding in a third person. Pine- 
land Mfg. Co. v. Guardian Trust Co., 
122 S.W. 1133, 189 Mo.App. 209. 


53. Bound Brook M. EB. Church v. 
Roberson, 58 A. 1056, 68 N.J.Eq. 431; 
Murray v. Ellis, 3 A. 845, 112 Pa. 485; 
Piegler v. Jefferies, 121 S.E. 783, 128 
S.C. 254. 

[a] Thus, where S purchased prop- 
erty with funds of plaintiff and an- 
other and executed a declaration of 
trust in favor of them and a third 
cestui que trust during their lives and 
the life of the last survivor, and plain- 
tiff was given a power of appointment 
by will, and by a consent decree the 
trust was terminated and title vested 
in plaintiff, he could not convey a 
marketable title. Piegler v. Jefferies, 
121 S.E. 783, 128 S.C. 254. 

[b] Property in trustees for reli- 
gious society.—Where land was con- 
veyed to persons named as “trustees 
and their successors in office forever,” 
in trust to erect a house of worship 


for a specified church organization, 
such organization, aS a corporate 
body, had not such title to the land, 


without any conveyance to it from 
such trustees or an adverse holding, 
as equity would require a purchaser 


to accept. Bound Brook M. E. Church 
v. Roberson, 58 A. 1056, 68 N.J.Eq 
431. 


Title from or through trustee in 
general see infra § 566. 

54. Seidelbach v. mene e PD SeeN VG 
Sow99, 27 Mise: thor Tark60 Ne Yse v7.4! 


44 App. Div. 169 (aff 60 N.E. 1120, 167 
New, Sb») ih. 
[a] Thus, where, in an action to 


compel specific performance of a con- 
tract to sell land, defendant set up 
want of title in plaintiffs and it ap- 
peared that plaintiffs had for more 
than twenty years received the rents, 
paid the taxes, and exercised owner- 
ship over the property, which had 
been conveyed to another in trust for 
them, the deed containing no refer- 
ence to any trust other than the mere 
designation of the grantee as trustee 
for plaintiffs, who were infants at the 
time, and there was never any trans- 
fer of the legal title from the trustee 
to plaintiffs, it was held that, under a 


statute providing that every disposi- 
tion of real estate, whether by deed 
or devise, if made to any person to 
the use of, or in trust for, another, 
vests no estate or interest, legal or 
equitable, in the trustee, but vests the 
whole estate in the beneficiary, plain- 
tiffs had a transferable title, which 
would support an action for specific 
performance. Seidelbach v. Knaggs, 
A8 N-Y.S. 199, 27 Misc. 110 [aff 60 NY. 
S. 774,44 App.Div. 169 (aff 60 N.E. 
1120, 167 N.Y. 585) J. 


got Johnson v. Purvis, 19 S.C.L. 
56 Snow v. Merriam, 133 Ill.App. 
641; Shlak v. BH. F. Houghton Build- 


ing & Loan Association, 16 Pa.Dist.& 
Co. 449, 


57. Doppelt v. Geliebter, 
App. 634. 


53. Leasehold in general see Land- 
lord and Tenant § 384. 

59. Arnd v. Lerch, 159 A. 587, 162 
Md. 318. 


60. Arnd v. Lerch, supra. 


61. Wilson v. Moorland Farms 
Corporation; .ON- dregs) abt, AC 497 

[a] Thus, under a statutory pro- 
vision that all conveyances of land 
made under an act for the drainage of 
land, whereby land has been sold and 
conveyed for a term of years exceed- 
ing two hundred years in duration, 
shall be construed and regarded as 
conveying an estate in fee simple, a 
title to mortgaged lands is not. de- 
fective because of a thousand-year 
lease in the chain of title of the mort- 
gagee’s predecessors, the lease being 
a substantial conveyance in fee. 
Wilson v. Moorland Farms Corpora- 


LSe hie 


tion, (N.J.Eq.) 151 A. 497. 

62. Ir, general see Taxation §§ 
1795-2108. 

63. Heaton v. Nelson, 194 P. 614, 
69 Colo. 320, 321 (where the: court 
said: ‘An unqualified agreement to 


convey imports that a title of which 
vendee cannot lawfully complain will 
be furnished. . A tax title is 
not such’). 

64. Del.—Giammatteo v. 
147 A. 250, 17 Del.Ch. 25. 


cberhardt v. Miller, 71 Ill. App. 


Penna, 


215. 


Iowa.—Hunt v. Gray, 41 N.W. 14, 


76 Iowa 268. 


For later cases, developments and changes in'the law see Annotations, same title and'section number, 


8§ 560-561] ; 


a period of time has elapsed since the execution of 
the title as to bar, by statute, the former owner from 
questioning it,°* or where the vendor has been in con- 
tinuous possession of the property, under the tax 
title, for a number of years.®* But such a title is 
not good and marketable where the proceedings were 
irregular®’ or a resort to parol evidence is necessary 
to show their regularity,°* and there is a reasonable 
possibility of future litigation in regard to the ti- 
tle.°® A tax deed, fair on its face, conveys a prima 
facie marketable title where the statute provides 
that a tax deed shall vest in the grantee title in fee 
simple, and makes it evidence of the regularity of 
all proceedings under which it is issued;7° and the 
fact that a tax deed under which the owner of prop- 
erty claims is defective does not render his title un- 
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unrecorded deed does not make the title derived un- 
der the tax sale unmarketable, in the absence of any 
showing that the land was not exclusively owned by 
the person in whose name it was assessed.*? 


Guaranty in the contract of sale based on a tax 
title that such title was regular and in accordance 
with the laws of the state covers only the proceed- 
ings leading up to the tax deed;** it does not include 
the mental competency of the person who owned the 
land at the time of its assessment and sale.7* 


[§ 561] (4) Title from or through Corporation. 
A title to real estate is unmarketable and accept- 
ance thereof cannot be required of a purchaser where 
it rests on a conveyance from a corporation, in the 
chain of title, which conveyance is not made in com- 


marketable, where he had obtained a deed from the 
owner of the land at the time the tax title was ac- 
So, also, the fact that the property was 
assessed to an owner who was holding it under an 


quired,74 


Kan.—Van Gundy v. Shewey, 133 P. 
720, 90 Kan. 253, 47 L.R.A.N.S. 645. 


Ky.—Finnegan v. Summers, 91 S.W. 
261, 28 Ky.L. 1180. 


La.—Chopin y. Pollet, 20 So, 721. 
48 La.Ann. 1186. 


N.Y.—Rosemblum v. Eisenberg, 108 
N.Y.S. 350, 123 App.Div. 896. 


Pa.—Reeves v. Alter, 12 A. 551, 9 
Pa.Cas. 412. 


Wis.—Gates v. Parmly, 66 N.W. 253, 
67 N.W. 739, 93 Wis. 294. 


[a] MDllustration.—Where a vendor 
in a contract for sale of land calling 
for marketable title in fee simple su- 
ing for specific performance intro- 
duced a deed from the receiver of tax- 
es under which he claimed title, con- 
taining recitals which, by statute, 
were presumptive evidence of the 
validity of the tax sale, and the ven- 
dee introduced no evidence to rebut 
such recitals, the vendor established 
a marketable title in fee simple and 
was entitled to specific performance. 
Giammatteo v. Penna, 147 A. 250, 17 
Del.Ch. 25. 


[b] Mere possibility that notice of 
the sale of land for taxes was not giv- 
en the owner as expressly required 
by statute is not sufficient to render 
the marketability of the title doubt- 
ful. Rosenblum vy. Hisenberg, 108 N. 
Y.S. 350, 123 App.Div. 896. 

Freedom from reasonable doubt as 
element of marketability in general 
see supra § 535. 


65. Hunt v. Gray, 41 N.W. 14, 76 
Iowa 268. 
66. Smith v. Biddle, 286 S.W. 801, 


171 Ark. 644 (thirty five years); Hunt 
v. Gray, 41 N.W. 14, 76 Iowa 268; Van 
Gundy v. Shewey, 133 P. 720, 90 Kan. 
253, 47 L.R.A.N.S. 645. 


[a] TIllustrations.—(1) A tax deed 
of record more than fifteen years and 
possession by the vendor for more 
than five years vests a marketable 
title in the vendor. Van Gundy v. 
Shewey, 133 P..720, 90 Kan. 253, 47 
L.R.A.N.S. 645. (2) A tax deed from 
the state in connection with affidavits 
showing continuous possession for 
thirty-five years shows a marketable 
title. Smith vy. Biddle, 286 S.W. 801, 
171 Ark. 644. 


{[b] Mere possibility that owner 
was under such disability as would 
bring the case within one of the ex- 
ceptions of the statute, and entitle 
him to redeem, is too remote, in the 
absence of any proof thereof, to be 
considered. Hunt v. Gray, 41 N.W. 


authority.*® 


14, 76 Iowa 268. 

Title by adverse possession as mar- 
ketable title in general see supra §§ 
542, 543. 

67. Voss y. Zetzman, 116 So. 847, 
166 La. 190; In re Safe Deposit & 
Trust Co. of Baltimore, 94 A. 93, 125 
Md. 519; Philbrick v. McDonald, 163 
N.W. 538, 37 N.D. 16. 

[a] MTllustration.—A purchaser of 
one hundred and twelve acres cannot 
be compelled to accept a tax title to 
eighty acres assessed to a person 
without record title. Voss v. Zetz- 
man, 116 So. 847, 166 La. 190. 


[b] Void tax deed and void judg- 
ment do not make a perfect title to 
land so as to constitute merchantable 
title and entitle the vendor to recover 
the balance due on a contract of sale. 
Philbrick v. McDonald, 163 N.W. 5388, 
SNe LG: 


68. Hewitt v. Parsley, 
101 Md. 206. 


[a] Thus, under a statute relative 
to taxation and sales for taxes by a 
municipal corporation, requiring that 
after the sale and payment of taxes, 
penalties and costs, the treasurer 
shall deliver to the purchaser a cer- 
tificate of purchase and the mayor 
shall give a deed, unless the property 
shall be redeemed within one year 
from the date of sale, and there is no 
record of the proceedings of such sale 
except the certificate and deed, a title 
based alone on such certificate and 
deed is not such aS a purchaser can 
be compelled to accept, since it would 
be necessary fora party claiming un- 
der such deed to show by independent 
evidence that all the proceedings un- 
der which the sale was made were in 
substantial conformity with the stat- 


60 A. 619, 


ute. Hewitt v. Parsley, 60 A. 619, 101 
Mad. 206. 
69. Cotonio v. Grun, 2 La.A. (Or- 


leans) 185; Harris v. Moskowitz, 258 
N.Y.S. 99, 236 App.Div. 196. 


[a] Thus, where a tax title less 
than three years old results from a 
sale under an assessment in the name 
of a certain party, but the advertise- 
ment of sale was in the name of ‘“un- 
known,” an adjudicatee of the tax 
purchaser cannot be compelled to ac- 
cept such title, as his fear of possible 


future litigation is well founded. 
Cotonio v. Grun, 2 La.A. (Orleans) 
185. 


{b] Guardian purchasing at a tax 
sale property in which minor children 
have an interest cannot convey a mar- 
ketable title without infancy proceed- 
ings. Harris v. Moskowitz, 258 N.Y. 


corporate property,‘° 
executing the deed or conveyance acts without proper 
But a conveyance by a corporation 


pliance with the law regulating the conveyance of 


x 


as where the corporate officer 


S. 99, 236 App.Div. 196. 
Freedom from litigation as element 
Spiers depen! in general see supra 
70. Gates v. Parmly, 66 N.W. 253, 
67 N.W. 739, 93 Wis. 294. 


Tax deed as prima facie evidence 
of title in general see Taxation §§ 
£954; 1955: 

71. Womack y. Coleman, 93 N.W. 
663, 89 Minn. 17. 

72. Wagner v. Goodrich, 129 A. 394, 
148 Md. 318. 

73. Boileau v. Records & Breen, 
144 N.W. 336, 165 Iowa 134. 

74 Boileau v. Records & Breen, 
supra. 


75. McCraskey v. Ladd, (Cal.) 28 
P. 216; Goodman vy. Marx, 195 N.Y.S. 
368, 201 App.Div. 386 [appeal dism 
136 N.E. 858, 234 N.Y. 172]; Woodman 
v. Blue Grass Land Co., 103 N.W. 236, 
104-N.W. 920, 125 Wis. 489. 


[a] Mllustraticons.—(1) A purchas- 
er is not required to accept a title 
where a prior conveyance by a corpo- 
ration does not contain the corporate 
seal and fails to show any authority 
from the board of directors for the 
conveyance. McCroskey v. Ladd, 
(Cal.) 28 P. 216. (2) A title which is 
subject to the objection that no au- 
thority was shown for the execution 
of a deed by the president of a corpo- 
ration, and that the corporation had 
title under a passive trust, and 
covenanted that it would convey the 
property only on direction of the par- 
ties interested, executed and acknowl- 
edged as a deed for real property, 
which was not done, is unmarketable. 
Goodman v. Marx, 195 N.Y.S. 368, 201 
App.Div. 386 [appeal dism 136 N.E. 
853, 284 N.Y. 172]. 

[b] As to indexing record of cor- 
porate articles. — Where a vendor's 
title offered under a contract has come 
through a corporation whose articles 
have been recorded in the proper 
county, as required by statute, the 
mere failure of the register of deeds 
properly to index the record thereof is 
immaterial, and does not render the 
title unmarketable. Woodman sy. 
Blue Grass Land Co., 1083 N.W. 236, 
104 N.W. 920, 125 Wis. 489. 

Transfer and conveyance of corpo- 
rate property in gen¢éval see Corpora- 
tions §§ 2416-2459. 

76. Goodman v. Marx, 195 N.Y.S. 
368, 201 App.Div. 386 [appeal dism 136 
NS: Soeye zo Ns Ys giles Anetra 
Carter, (Tex.Civ.App.) 296 S.W. 649. 

[a] TIllustration.—A vendor's title 
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does not render a title unmarketable unless the va- 
lidity of such conveyance is doubtful;** and a pur- 
chaser cannot reject a title, as unmarketable, on the 
ground that a conveyance by a corporation a num- 
ber of years before was ultra vires, where no ob- 
jection thereto has been made in the meantime;‘* 
or, where the conveyance was within the corporate 
powers, on the ground that it was made without the 
consent of the stockholders,’® or was made to an- 
other corporation having common directors.*° 


[§ 562] (5) Title from or through Infant.*+ 
fact that the title of the vendor has passed through 
a minor by a sale and conveyance in judicial pro- 
ceedings or otherwise does not constitute a defect 


based on a trust deed executed by a 
corporation president without the di- 
rectors’ consent under which there 
was a sale by a substitute trustee, is 
insufficient to justify specific per- 
formance of a contract requiring a 
marketable title. Austin v. Carter, 
(Tex.Civ.App.) 296 S.W. 649. 


77. Delaware Land & Development 
Co. v. First and Central Presbyterian 
Church of Wilmington, Del., 147 A. 
165, 16 Del.Ch. 410; Womack v. Cole- 
man, 93 N.W. 663, 89 Minn. 17; Feiner 
v. Reiss, 90 N.Y.S. 568, 98 App.Div. 40; 
Rankin Regular Baptist Church v. 
Edwards, 53 A. 770;-204 Pa. 216. 


[a] It is ne objection to deed of 
corporation. that it fails to recite facts 
showing it was in fact a corporation, 
or to show the authority of the of- 
ficers purporting to execute it. 
Womack vy. Coleman, 93 N.W. 663, 89 
Minn. 17. 


{[b] Religious society.—(1) Where 
a title derived from the trustees of a 
religious society was approved ac- 
eording to the custom of the society 
and the trustees had executed a deed, 
conveying all the interests of the so- 
ciety, the title is marketable. Feiner 
v. Reiss, 90 N.Y.S. 568, 98 App.Div. 
40. (2) Where land was conveyed 
to a church corporation ‘‘to have and 
to hold the said lot of ground for mis- 
sion school purposes,” with no per- 
mission as to the erection of a build- 
ing thereon, or provision that it 
should be used exclusively for the 
purpose named, and without any limi- 
tation over in case of nonuser, the 
grantee took a marketable title in fee 
simple. Rankin Regular Baptist 
Church v. Edwards, 53 A. 770, 204 Pa. 
216. (3) Under a deed of land to 
church trustees in 1737 in trust for 
use for a meeting house or burying 
ground, the church on subsequent in- 
corporation acquires title and may 
have a contract for sale of the prop- 
erty specifically enforced against the 
purchaser. Delaware Land & Devel- 
opment Co. v. First and Central 
Presbyterian Church of Wilmington, 
Wels l47e Ae 16 by. [6p Del.Chiy 4108 )e(4) 
Alienation of property by religious 
society in general see Religious So- 
cieties §§ 128-152. 


78. Fahey v. Ottenheimer, 220 N.Y. 
S. 491, 219 App.Div. 668 (thirty-two 
years). 


79. Keating v. Coleman, 213 N.Y.S. 
213, 214 App.Div. 668. 


80. Keating v. Coleman, supra. 


81. Alienation of infant’s property 
in general see Infants §§ 53-147. 


2. Vigo v. Morrill, 2 La.A. (Or- 
leans) 75; Kullman vy. Cox, 60 N.E. 
744, 167 N.Y. 411, 538 L.R.A. 884; Eb- 
ling v. Dreyer, 44 N.E. 155, 149 N.Y. 
460; Jacobs v. Fowler, 119 N.Y.S. 
647, 135 App.Div. 713; Baumeister 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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The 


v. Demuth, 82 N.Y.S. 831, 84 App.Div. 
394 [rev 81 N.Y.S. 148, 40 Misc. 22 (aff 
(AINE 28078 INE Ne63 0) al sha Zers: 
v. Epstein, 69 N.Y.S. 789, 58 App.Div. 
304 faff 64) N.H. 1118, 172) Nu¥. 596); 
O’Reilly v. King, 25 N.Y.Super. 587, 28 
How.Pr. 408; Kussold v. Behrman, 
187 N.Y.S. 907, 114 Misc. 682 [aff 193 
N.Y.S. 940]; Adami v. Backer, 60 N.Y. 
S. 683, 29 Misc. 93. 

[a] Authorization of court to the 
sale of a minor’s interest in land pre- 
vents the purchaser from objecting 
to the title. Binzen v. Epstein, 69 
N.Y.S. 789, 58 App.Div. 304 [aff 64 N. 
HL VIS 2s INGY.. 596.1. 

[b] Petition by next friend.—The 
fact that a petition to the supreme 
court for leave to convey land pur- 
ported to be made by the infant own- 
ers, “By B. C., their next friend,” and 
was signed by B C, without addition 
to his name, and BC was a creditor of 
the infants, did not justify a purchas- 
er in refusing to perform. O’Reilly v. 
ne: 25 N.Y.Super. 587, 28 How.Pr. 


Validity of conveyance of infant’s 
Property. in general see Infants §§ 82, 


83. Ind.—Morris v. Goodwin, 27 N. 
E. 985, 1 Ind.App. 481. 


La.—Hecker v. Brown, 20 So. 232, 
104 La. 524. 


Md.—Gill v. Wells, 59 Md. 492. 


Mich.—Ford v. Wright, 72 N.W. 197, 
114 Mich. 122. 


N.Y.—Taylor v. Chamberlain, 39 N. 
VES SO ADD DLVE oor EDI On Ve 
Cozine, 114 N.Y.S. 615, 64 Misc. 602 
[aff 118 N.Y.S. 1103, 184 App.Div. 921, 
aff 95 N.E. 1127, 202 N.Y. 554, reh den 
96 N.H. 1113, 208 N.Y. 547]; Feller v. 
Mitchell, 103 N.Y.S. 269, 58 Misc. 486; 
Baumeister vy. Demuth, 81 N.Y.S. 148, 
40 Misc. 22 [rev 82 N.Y.S. 831, 84 App. 
Div. 394, on the ground that the par- 
ticular defect had been cured by 
amendment, aff 71 N.E. 1128, 178 N.Y. 
630]; Uhl v. Loughran, 2 N.Y.S. 190, 
14 N.Y.Civ.Proc. 344 [aff 4 N.Y.S. 827, 
52 Hun 611, 16.N.Y.Civ. Proc. 386]. 


Pa.—Swain v. Fidelity Ins., 
Co.,, 54 Pay 455. 


[a] Illustration.—Where the sur- 
rogate refused probate of a will devis- 
ing real estate to testatrix’s son for 
life, remainder to an infant, and the 
court appointed a guardian ad litem 
for the infant to sue to establish the 
will, and subsequently entered an or- 
der permitting the guardian to com- 
promise the infant’s claim for a speci- 
fied sum, and his action to establish 
the will was discontinued, the juris- 
diction of the court to act so as to 
cut off the rights of the infant by the 
settlement was so doubtful that the 
title to the real estate was not mar- 
ketable. Dixon v. Cozine, 114 N.Y.S. 
615, 64 Misc. 602 [aff 118 N.Y.S. 1103, 


etc., 


[§§ 561-562 


in the title if the proceeding or conveyance cannot 
be avoided by the minor.*? 
has been so conducted or the conveyance is in such 
form that it can be avoided by the minor, this con- 
stitutes a material defect in the title, rendering it 
unmarketable,’? as because of the guardian, in mak- 
ing the sale, failing to give a sale bond as required 
by statute,’* or otherwise failing to comply with 
mandatory provisions relative to the sale.*? 
is not marketable if the infant may be entitled to 
avoid the proceedings because an interest in the 
land was directly or indirectly acquired by his par- 
ent or guardian ;** but this rule does not apply where 
the purchase is made by a guardian, who has an in- 


But if the proceeding 


The title 


134 App.Div. 921, aff 95 N.E. 1127, 
202 N.Y. 554;reh den 96 N.E. 1113, 203 
N.Y. 547]. 


[b] Order of court authorizing 
guardian to sell his ward’s land, pro- 
viding for the giving of a deed, but 
fixing no terms for the payment of the 
purchase money, and which shows an 
appraisement of the land at sixteen 
thousand dollars, and the filing of an 
additional bond for only twenty-five 
thousand dollars, is so irregular that a 
title founded upon it is not market- 
able. Morris v. Goodwin, 27 N.E. 985, 
1 Ind.App. 481. 

84. Hubachek v. Maxbass Security 
Bank, 134 N.W. 640, 117 Minn. 163, 
Ann.Cas.1913D 187. 

Special bond for sale by guardian 
in soueral see Guardian and Ward &§ 
317-319. 


85. Ammerman y. Karnowski, 234 
P. 774, 109 Okl.. 156. 
[a] Verification of petition. — (1) 


A statutory requirement of verifica- 
tion of a petition to sell a ward’s land 
is mandatory and title to the ward’s 
land, based on a sale in pursuance of 
an unverified petition, is defective, 
and does not meet the requirement of 
clear title in a contract to sell land. 
Ammerman y. Karnowski, 234 P. 774, 
109 Okl. 156. (2) Verification of peti- 
tion to sell ward’s land in general see 
Guardian and Ward § 307. 


86. Ford v. Wright, 72 N.W. 197, 
114 Mich. 122; Weinstock v. Levison, 


14. N.¥.S8.0 645-20.) NuY-Civ-Proe: 1,26 
Abb.N.Cas. 244. 
[a] Tllustrations. — (1) Where 


proceedings were instituted for the 
sale of land belonging to a minor for 
the purpose of vesting the title in the 
father, although full value was paid 
the minor and no wrong in fact was 
intended, the sale was void and a pur- 
chaser was not required to take the 
father’s title. Weinstock v. Levison, 
14 N.Y.S. 64, 20 N.Y.Civ.Proc. 1, 26 
Abb.N.Cas. 244. (2) Where the 
mother of an infant who had an in- 
terest in the premises instituted pro- 
ceedings for leave to sell the infant’s 
share of the property, and the prop- 
erty was sold by a special guardian 
appointed to one C, who in a few days 
conveyed the same to the mother of 
the infant, who had no father, and 
under the statute in such case the 
mother was the guardian in socage, 
and was under a trust obligation to 
save the property for the child; the 
infant’s proceedings were of such a 
nature as to create a reasonable doubt 
as to their good faith, and thereby 
create a doubt as to the market value 
of the title to the property. Feller v. 
‘Mitchell, 103 N.Y.S. 269, 53 Misc. 486. 


[b] Interest acquired personally 
and not as trustee.—Where a mort- 
gage given by a married woman, who 
died intestate, leaving children, was 


el 


§§ 562-563] 


terest in the property, at a partition sale by a ref- 
eree, and he purchases for the protection of his own 
interest and also that of the infant.7 


[§ 563] (6). Title from or through Heir or Dev- 
Subject to the rules regu- 
lating descent and distribution and the rights and 
liabilities of heirs and distributees thereunder,®® or 
to the rules regulating the validity and construction 
of wills,®® and the rights and liabilities of devisees 
thereunder,®! ‘a title from an heir or devisee, or 
from one deriving title from or through an heir or 
devisee, is a good and marketable title and one which 


isee®8—(a) In General. 


foreclosed, and bid in by the mort- 
gagee and sold to the relict of the de- 
ceased mortgagor, she acquired the 
property personally, and not as trus- 
tee for the children, and the title was 
a marketable one. Kullman vy. Cox, 60 
N.E. 744, 167 N.Y. 411, 53 L.R.A. 884. 


Fraud or breach of trust as af- 
fecting title in general see supra § 
553. 


87. Geister v. Brown, 207 N.W. 98, 
49 S.D. 262. 
Title through partition in general 
see infra § 572. 
88. Cross references: 
Contingencies on which title may be 
divested see supra § 544. 
Judgment or decree as affecting title 
see supra §§ 546, 547. 
Title from or through executor, ad- 
ministrator, trustee, etc. see infra 
§ 566. 


Title perfected by decree in partition 
see infra § 572. 


89. See Descent and Distribution 
§§ 25-338. 
90. See Wills [40 Cyc 10738 et seq, 


1382 et seq]. 

91. See Wills [40 Cyc 1869 et seq]. 

92. See supra §§ 534-538. 

93. ‘Conn.—Perkins y. August, 146 
A. 831, 109 Conn. 452. 

Del.—Brockson v. Brockson, 130 A. 
32,45, Del.Ch. 15. 

Ill—Smith vy. Dugger, 142 N.E. 2438, 
‘310 Ill. 624. 

Ky.—Brassfield v. Walker, 7 B.Mon. 

6. 


La.—Curtis. v. Union Homestead 
Assoe., 53 So. 68, 126 La. 959; Mather 
v. Lehman, 10 So. 939, 44 La.Ann. 617; 
Dupuy’s Succession, 33 La.Ann. 277. 


Mo.—Greffet v. Willman, 21-S.W. 
459, 114 Mo. 106. 


N.J.—Brown v. Wencher, 120 A. 
637, 94 N.J.Eq. 710; Shreve v. Mac- 
Crellish, 46 A. 581, 60 N.J.Eq. 198; 
Day v. Kingsland, 41 A. 99, 57 N.J.Ea. 
134. 

N.Y.—Greenblatt v. Hermann, 38 N. 
E. 966, 144 N.Y. 138; Davidson _v. 
Jones, 98 N.Y.S. 265, 112 App.Div. 254; 
Hagan v. Drucker, 85 N.Y.S. 601, 90 
App.Div. 28. 


Eng.—Radford vy. Willis, L.R. 7 Ch. 
Ts4eh arr Vn. loverrove, 4 Drew. 170, 
62 Reprint 66; Grove v. Bastard, 12 
Jur. 385, 22 Eng.Ch. 619, 41 Reprint 
1082; Colton v. Wilson, 3 P.Wms. 190, 
24 Reprint 1025. 

Ont.—Re Rathbone, 22 Ont. 550. 


[a] hat mother never conveyed 
or devised her interest in land to her 
children does not show a break in the 
chain of title, since, in the absence 
of anything to rebut it, they would 
hold the land as her heirs at law. 
Parker v. Smith, 6 Ky.L. 309. 


[b] Owner of estate in tail (1) 
who makes a conveyance to bar the 
entail is vested with a title which the 
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purchaser may be compelled to take. 
Maurer vy. Marshall, 16 Pa. 377. (2) 
So, also, such an owner who, by re- 
course to statute, barred not only the 
subsequent rights of his own issue 
but as well the limitations over to 
the remaindermen, was capable of 
passing the fee-simple estate and 
could compel specific performance of 
a contract for sale of the land in 
question. Brockson v. Brockson, 130 
As 32,/15-Del:Ch, 15. 


[c] Presumption of purchase from 
other heirs.—Where a son occupied 
land for over twenty years without 
objection, it would be presumed that 
he had purchased the rights of the 
other heirs, and a purchaser would be 
compelled to take a title from one 
claiming under him. Brassfield v. 
Walker, 7 B.Mon. (Ky.) 96. 

94. Conn.—Harris v. Weed, 93 A. 
232, 89 Conn. 214. 


Ky.—Gates v. McWilliams’ 
6 Dana 42. 

Mass.—Sturtevant v. Jaques, 14 Al- 
len 523. 

Mich.—Ford v. Wright, 72 N.W. 197, 
114 Mich. 122; Platt v. Newman, 38 
N.W. 720, 71 Mich. 112. 

Mo.—Rosier v. Graham, 48 S.W. 470, 
146 Mo. 352. 

Neb.—Wilson vy. Perry, 
455, 110 Neb. 535. 

N.J.—Lamprey v. Whitehead, 54 A. 
803, 64 N.J.Eq. 408. 

N.Y.—Schween v. Greenberg, 27 N. 
Y.S. 760, 76 Hun 354; Nelson v. Rus- 
sell, 16 N.Y\S. 395, 61 Hun 528 [rev 


Heirs, 


194 N.W. 


on other grounds 31 N.E. 1008, 135 

Noy. 137)3 Biffert v. Hummel, “250 

N.Y.S. 461, 140 Misc. 328. 
Tenn.—Perkins v. Perkins, 4 


Humphr. 341. 


Wash.—Frank v. E. R. Thomas & 
Co., 233 PB. 626, 133 Wash. 243. 


Eng.—Ashton v. Wood, 3 Smale & 
G. 486, 65 Reprint 727. 

[a] Tllustrations.—(1) The fact 
that certain heirs, who had not joined 
in the conveyance, had an interest in 
the property, although a very small 
one, justifies a purchaser in refusing 
to accept the conveyance. Harris v. 
Weed, 93 A. 232, 89 Conn. 214. (2) 
Where a conveyance is made by the 
children of a testator apparently for 
the purpose of cutting off the con- 
tingent rights of testator’s grandchil- 
dren, a purchaser of one of the chil- 
dren cannot be compelled to accept 
the title. Stokes v. Hyde, 44 N.Y.S. 
132, 14 App.Div. 530. (3) Where a 
deed was to one and the heirs of her 
body, forever, but, if she should die 
without issue, then to her mother and 
her heirs, and the mother died, leayv- 
ing her daughter as sole heir, and the 
latter had three adult children, and 
the statute provided that the first 
taker should hold a life estate, the re- 
mainder passing as at common law, 
the title was not marketable, since it 
could not be told with certainty who 
the grantee’s heirs would be. Rosier 
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a purchaser thereof is required to accept, if, in 
accordance with the rules relative to the general 
requisites of a good and marketable title,®? it is free 
from reasonable doubt or uncertainty;®* but not 
where, in accordance with these rules, it is subject 
to a reasonable doubt or uncertainty.®* 
tle which depends for its validity on the validity and 
construction of a will in the chain of title, and on 
action taken thereunder, is good and marketable, 
if, under the usual rules of validity,®® construction,?® 
and action under wills,®’ the title is free from rea- 
sonable doubt and defects,®* but not where, on the 


Thus a ti- 


v. Graham, 48 S.W. 470, 146 Mo. 352. 


[b] Rule applied.— Where the con- 
tract provides for a deed from the 
heirs of B, a tender of a deed from the 
devisees of B, and proof that they 
were Sole owners, is not a compliance 
with the contract. Perkins v. Perkins, 
4 Humphr. (Tenn.) 341. : 


_[e] As to what law governs.—A 
title, the validity of which depended 
on a question of descent, turning on 
the open question as to whether the 
state law or the law of Germany con- 
trolled, was insufficient as against an 
objection that a merchantable title 
had been offered. Flood v. Von Mar- 
card, 172 P. 884, 102 Wash. 140. 


95. See Wills [40 Cyc 1073 et seq]. 

96. See Wills [40 Cyc 1382 et seq]. 

27. Probate and establishment of 
wills in general see Wills [40 Cyc 
1223 et seq]. 

98. U.S.—Brown  v. 
Wheat. 449, 4 L.Ed. 432. 

Ky.—Sheeran vy. Irvin, 19 S.W.(2d) 
976, 280 Ky. 307. 


Md.—Sisters of Mercy v. Benzinger, 
53 A. 448, 95 Md. 684. 


Mass.—Cushing v. Spalding, 41 N. 
E. 297, 164 Mass. 287; Ladd v. Whit- 
ney, 117 Mass. 201. 


N.J.—Neill v. Petry, 126 A. 608, 96 
N.J.Eq. 478; Vreeland v. Blauvelt, 23 
N.J.Eq. 483. 


N.Y.—Viele v. Keeler, 29 N.E. 78, 
129 N.Y. 190; Kelso v. Lorillard, 85 
N.Y. 177; Hartigan v. Smith, 45 N.Y. 
S. 1012, 19 App.Div. 173; Heck v. Volz, 
14 N.Y.St. 409, 47 Hun 635 [aff 24 N. 
E. 1104, 120 N.Y. 663]; Macomb v. 
Miller, 9 Paige 265 [aff° 26 -Wend. 
229]. 

N.C.—James v. Griffin, 134 S.E. 849, 
192 IN-@, 285. 


Okl.—Baldwin vy. Chappell, 231 P. 
496, 105 Okl. 38. 


Pa.—Shornhorst v. Jacob, 116 A. 
157, 272 Pa. 223; Chew v. Chew, 109 
A. 799, 266 Pa. 526; Stobert v. Smith, 
42 A. 134, 189 Pa. 240; Hoeveler v. 


Jackson, 3 


Hune, 21 A. 15, 138 Pa. 442; Maurer 

v. Marshall, 16 Pa. 377; Guth v. But- 

terwick, 76 Pa.Super. 118. 
S.C.—Waddell v. Waddell, 47 S.E. 


375, 68 S.C. 335 (sale by devisees of 
land charged with payment of 
legacies). 

S.D.—Spencer v. Lyman, 
$02, 20 915.D.4 401. 


Ont.—Re Mulholland, 20 Ont.L. 27, 
14 Ont.W.R. 1112. 


[a] Tllustrations.—(1) A devisee 
of a lunatic who dies leaving a will 
which becomes conclusive by a failure 
to contest has a marketable title. 
Stobert v. Smith, 42 A. 134, 189 Pa. 
240. (2) A person holding a defeasi- 
ble fee under a will, who was sole heir 
of the contingent remainderman and 
later became grantee of his interest 
may convey a good title. James vy. 
Griffin, 134 S.E. 849, 192 N.C. 285. (3) 
A will devising land to a son, and 


31 N.W. 
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application of such rules, the title is thereby ren- 
dered doubtful or uncertain,®® as where it is subject 
to a possible contingency or interest by which it 
and the purchaser cannot be 
required to accept a conveyance where the title or 


may be defeated ;! 


then providing: “If my said son dies 
and is not married, his share of the 
property that is left to him shall be 
rented. . . But if he is married 
and child or children they shall have 
his share and share alike after the 
death of his widow. . . if he has 
no children living at the time of her 
remarriage again then the remaining 
property he has not sold shall go back 
to my remaining children,” gave the 
son a fee in the land, or at least gave 
him full power to sell it in fee, en- 
titling -him to recover on another's 
contract to purchase. Shornhorst v. 
Jacob, 116 A. 157, 272 Pa. 223: 


[b] Unqualified fee-—Where the 
court construes a will as vesting ven- 
dors with an unqualified fee, it neces- 
sarily follows that their title is a 
good and marketable one. Chew v. 
Chew, 109 A. 799, 266 Pa. 526. 


99. U.S.—Sohier v. Williams, 
RCASSNOMm Loy1 po. 1a @urt. 1479: 


Ill.—Deem vy. Miller, 135 N.E. 396, 
SOoweLUiZe One QoueA toby Ob: 


Iowa.—Cappel v. Potts, 
148, 192 Iowa 661 


Ky.—Ford y. Jones, 3 S.W.(2d) 781, 
223 Ky. 327. 


Mass.—Hunting vy. Damon, 35 N.E. 
1064, 160 Mass. 441; Butts v. Andrews, 
136 Mass. 221; Cunningham v. Blake, 
421 Mass. 333. 


Mo.—Kling v. A. H. Greef Realty 
Co., 148 S.W. 203, 166 Mo.App. 190. 


N.J.—Assmann vy. Friedman, 142 A. 
A220 Os: NOG 47 Richman: v. 
, Standard Oil Co., 123 A. 608, 95 N.J. 
Iq. 745; Brant v. Clifford, (Eq.) 84 A. 
206; Boylan v. Townley, 51 A. 116, 62 
N.J.Eq. 591; Fisher v. Hegert, (Ch.) 
64 A. 957. 


N.Y.—Kilpatrick v. Barron, 26 N.E. 
925, 125 N.Y. 751,,4 Silv.A., 347; Im- 
lach v. Seigel, 191 N.Y.S. 814, 199 App. 
Div. #3435 Seanhofer v., Al CC! & HH M. 
Halimnealiy. Ca. WAN Ie Se 230) 248 
App.Div. 237; Marks v. Halligan, 70 
N.Y.S. 444, 61 App.Div. 179; Wright 
v. Mayer, 62 N.Y.S. 610, 47 App.Div. 
604; Bearns v. Mela, 10 N.Y.S. 429, 57 
Hun 588; McPherson v. Smith, 2 N.Y. 
S. 60, 49 Hun 254. 


N.C.—Batchelor v. Macon, 67 N.C. 
181. 

Ohio.—Breuer vy. Hayes, 
Dec. (Reprint) 391, 21 Cine.L.Bul. 
{aff 10 Ohio Dec. (Reprint) 583, 
Cine.L.Bul. 144]. 
ee ae nry. v. Muldrow, 29 S.C.lq. 

Tex.—Bourland v. Huffhines, (Civ. 
App.) 269 S.W. 184 [aff (Commn.App.) 
280 S.W. 561]. 


Wash.—Moore v. Elliott, 136 P. 849, 
76 Wash. 520. 


Kng.—Collier v. McBean, L. R. 1 
Ch. 81; Sykes v. Sheard, 33 Beav. 114, 
55 Reprint 310 [aff 2 De G.J.&S. 6, 67 
Wng.Ch. 5, 46 Reprint 276]; Cook v. 
Dawson,-3 De G.F.&J. 127, 64 Eng.Ch. 
100, 45 Reprint 826; Pyrke v. Wad- 
dingham, 10 Hare 1, 44 Eng.Ch. 1, 68 
Reprint 813; Sharp v. Adcock, 4 Russ. 
874, 4 BEng.Ch,, 374; 38 Reprint 846; 
Willeox v. Bellaers, Turn. & R. 491, 12 
Eing.Ch. 491, 37 Reprint 1189. 

Ont.—Re Collard, 16 Ont. 735. 


[a] Iiustrations.—(1) A devise to 
two daughters equally and to the sur- 
vivor in case either died intestate 
without issue is so doubtful as to the 


22 


185 N.W. 


10 Ohio 
29 
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interest created as to preclude specific 
performance of a deed by the devisees. 
Wilson v. Vogel, 101 A. 173, 87 N.J. 
iq. 584 [aff 103 A. 1055, 88 N.J.lq. 
598]. (2) Title of a devisee which is 
liable to be defeated by proof and es- 
tablishment of a prior mutual or joint 
will is not marketable. Deseumeur v. 
Rondel, 74 A. 708, 76 N.J.Eq. 394. (3) 
Under a will devising land to a man 
for life and on his death in equal 
parts to his children, the rights of un- 
born children could not be extinguish- 
ed by a deed from the life tenant and 
the living children, and they cannot 
give a good, merchantable title. Deem 
v. Miller, 135 N.E. 396, 303 Ill. 240, 25 
A.L.R. 766. (4) Under a will leaving 
property to sons until the survivor’s 
death, the remainder to surviving 
children or their “natural heirs,” chil- 
dren and heirs surviving testatrix 
cannot transfer satisfactory title be- 
fore the surviving life tenant’s death, 
since members of the benefited class 
cannot be known until such death. 
Ford. v. Jones, 3 S.W.(2d) 781, 223 
Ky. 327. (5) Under a devise for life, 
with remainder to heirs of life ten- 
ant’s body, but if he died without 
heirs of his body to his surviving 
brothers and sisters, a sale of the in- 
fant remainderman’s interests on_pe- 
tition of the life tenant was binding 
on no one except the parties thereto 
and those holding under them, and it 
did not bar claims of possible after- 
born children of -the life tenant or 
such infant remainderman nor claims 
of his brothers and sisters, and a ti- 
tle based on such sale was insuffi- 
cient to support specific performance 
against a purchaser. Richman v. 
Standard Oil Co., 123 A. 608, 95 N-.J. 
Eq. 745. (6) Under a will giving 
lands to children, to be theirs during 
their lives, and then to descend to 
their children, which had been de- 
clared to give a fee to the children 
in proceedings in which the only 
grandchild then born was a party, but 
the service on whom was of doubt- 
ful validity, the title of the children 
is not merchantable, especially where 
it was declared unmerchantable by 
several attorneys and a suit had been 
instituted in behalf of subsequently 
born grandchildren to protect their 
rights. Cappel v. Potts, 185 N.W. 148, 
192 Iowa 661. (7) Under a statute, 
providing that a testator shall be 
deemed to have died intestate as to 
children not named, a title from tes- 
tator’s widow under a will giving 
each of testator’s children twenty-five 
dollars and devising the residue to 
testator’s wife would not be a ‘“mar- 
ketable title’ where a fifth child was 
born five months after the will was 
executed and seven months. before 
testator’s death. Moore y. Plliott, 136 
P. 849, 76 Wash. 520. 


1. See supra § 544. 


2. .sCorson wv. JThornburn, 154 IN, BE: 
1445) 8238 Tl B38. 
[a] Devise of base or determina- 


ble fee will not support a bill for 
specific performance of a contract to 
convey a fee simple title by the life 
tenant and remaindermen. Corson y. 
Thornburn, 154 N.E. 144, 323 Ill. 338. 


Estate of vendor in general see su- 
pra Sol. 

3. Ill.—Hitchcock v. Nolan, 227 Ill. 
App. 50. 

Ky.—MeWilliams v. Havely, 283 S. 
W. 108, 214 Ky. 320; Ochs v. Kramer, 


od is not that contracted for.? 
however, all the parties interested, such as the dev- 
isees of a life or other particular estate and of the 
estate in remainder, unite in the 
land, the title is good.* 


[§ 563 


Where, 


conveyance of the 
So, also, a good and mar- 


107 S.W. 260,32 Ky.L. 762, 108 S.W. 
235, oo) Bey. Lar L205. 

N.J.—Shreve v. McCrellish, 46 A: 
581, 60 N.J.Eq. 198. 


N.C.—Trafton v. Flora, 141 S.H. 571, 


195 N.C. 187; Williams vy. Biggs, 96 
S.E. 643, 176 N.C. 48. 
Ohio.—Millison v. Drake, 174 N.E. 


776, 123 Ohio St. 249 [aff 175 N.E. 34, 
37 Ohio App. 559). 


Okl.—Baldwin v. 
496, 105 Okl. 38. 


Pa.—Grundler v. Chmielinska, 116 
A154 27 25 ae 1 OT, 


Tex.—Nicholson vy. 
App.) 236 S.W. 770. 

Ont.—Re Rathbone, 22 Ont. 550. 

fa] fllustrations.—(1) Deeds by 
each of two executory devisees of an 
undivided half interest in land to the 
other vests absolute ownership of 
half in each, and a deed by both con- 
veys a perfect title which the pur- 
chaser under contract may be com- 
pelled to take. McWilliams v. Have- 
ly; 283 (Siwy 103, . 204 Keyes 320. Gey) 
Where, under a will, I takes a defeasi- 
ble fee, which can be defeated only by 
his dying without issue, in which 
case the land vests in certain others, 
a good title is furnished, where there 
is tendered a deed joined in by I and 
those who would take in case of his 
death without issue. Elkins _ v. 
Thompson, 159 S.W. 617, 155 Ky. 91. 
(3) Under a will giving the widow a 
life estate in the realty and the re- 
mainder to charitable institutions, 
and providing that the property 
should be sold on the death of the 
widow and the proceeds given to the 
remaindermen, a conveyance joined 
in by the life tenant and remainder- 
men before the widow’s death will 
pass a title which the purchaser from 
them may be compelled to accept. 


Chappell, 231 P. 


Whyte, (Civ. 


Sprowl v. Blankenbaker, (Ky.) 127 S. 
W. 496. (4) Conveyance by a life 
tenant, joined in by a remainderman 


under devise of a life estate to one, 
and the remainder (describing it), to 
named testator’s son, vests title in 
the grantee, where the will is pro- 
bated, and final orders issued vesting 
the estate and where there are no 
other defects in the title, in view of 
a statute permitting a remainder to 
be transferred. Baldwin vy. Chappell, 
231 P. 496, 105 Okl. 38. (5) Where a 
testator left all his property to his 
wife A, so long as she should remain 
his widow, but provided that in case 
of her marriage all of his property 
should go to such of his children as 
should then be living, the will gave a 
defeasible life estate in his property 
to A, with a vested remainder to his 
children living at the termination of 
the wife’s estate, and therefore a deed 
from A and all the children to a por- 
tion of the property would convey 
good title to the entire estate therein. 
Ochs v. Kramer, 107 S.W. 260, 32 Ky. 
De TO2 108 S. W.M23b, (oe Key. duel 20s 
(6) Where a testator, by will, gave a 
life estate in his real estate to his 
wife, remainder in fee simple to his 
son, with a limitation over in case the 
son should die before his mother, or 
under the age of twenty-one years, a 
deed of the property by the mother 
and son together conveyed title in fee 
simple, and complied with an agree- 
ment to convey such a title. Shreve 
Vea Cerelielt 46 A. 581, 60 N.J.Eq. 


lor later cases, developments and changes in the law see Annotations, same title and section number, 


et ie 


§§ 563-565] 


ketable title may be conveyed by a life tenant with 
power of disposition of the fee. A doubt may arise, 
where the title is traced by inheritance, as to the 
nonexistence of other heirs;®> but the presumption, 
under the statute, of the death of one heir or per- 
son having an interest in the property after seven 
years’ absence will render the title of the other 
heirs or persons entitled to the property good,°® 
unless the cireumstanees are such as to make the pre- 
sumption not applicable.? 


[§ 564] (b) Administration or Probate. In order 
that the title may be good, under the above rules, 
there must have been an administration of the es- 
tate,® and a complete settlement thereof;® unless it 
is shown that there were no debts for which the land 
could be made subject;'® and in the absence of 
special circumstanees, the title is not rendered un- 


marketable in such a case by the failure to take 


out administration and thus formally fix of record 
the facet of heirship.1+ 


Probate of will. To constitute a good and mar- 
ketable title from or through a devisee, the will un- 


4. Sheeran v. Irvin, 19 S.W.(2d) 
976, 230 Ky. 307; Grundler v. Chmie- 
linska, 116°A. 154, 272 Pa. 197; Heisey 
v. Hartman, 98 A: 606, 253 Pa. 359. {al 


5. Hays v. Tribble, 3 B.Mon. (Ky.) 


DO), 
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Loan & Trust Co., 211 P. 630, 112 Kan. 
Kling v. A. H. Greef Realty Co., 
148 S.W. 208, 166 Mo.App. 190. 

Thus it is no valid objection 
to a title that the last 
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der which title is claimed must have been properly 
probated,!? and error in the probate procecding’s 
relative to the will ereates a defect in title.t® The 
fact, however, that the probate of a will may pos- 
sibly be revoked, although no faets rendering this in 
any degree probable can be shown, furnishes no rea- 
son why a purchaser should not perform his con- 
tract,1* particularly where the will has become con- 
clusive by lapse of time.t® Under a statute re- 
stricting the right of a husband to dispose of com- 
munity property,'® the probate of a husband’s will 
in which he devises community realty of himself 
and wife who predeceased him does not divest title 
in one half of the community realty which had vested 
in the wife’s heirs at her death, where they had no 
personal notice of the probate proceedings, and made 
no appearance therein, and the title of persons claim- 
ing under the devisees is, therefore, not a good mar- 
ketable title.** : 


[§ 565] (c) Proof of Heirship.‘ In ease of a 
title from or through an heir, in order to render it 
good and marketable, the fact of heirship must be 
sufficiently shown,!® recorded sworn statements of 


ventory. and appraisement were veri- 
fied and signed by the attorney for pe- 
titioner, who herself was without the 
state, particularly where the peti- 


record title|tioner on return confirnted and ap- 


106; Barnett v. Higgins, 4 Dana (Ky.) 
565; Beckwith v. Marryman, 2 Dana 
CESye) ome ’ 

6 Duncan v. Clore, 224 S.W. 678, 
189 Ky. 132; Williams v. Hefner, 297 
P. 492, 89 Mont. 361; Meyer v. Madre- 
perla, 53 A. 477, 68 N.J.Law 258, 96 
Am.S.R. 536. 

[a] Thus, where a daughter of 
testator’s deceased daughter, who 
would take an interest in the property 
under the will, had been absent with- 
out being heard from for fifty-four 
years before that suit was instituted, 
the purchaser could not object to the 
title because in partition proceedings, 
under which plaintiffs claimed, the 
absent granddaughter had not been 
made a party. Duncan v. Clore, 224 
S.W. 678, 189 Ky. 132. 

Presumption of death from absence 
in general see Death §§ 5-19. 


Tw = Gem WALDETC, gicoo Ne Yes a8, 
228 Appnbiv. 703. [aft 244-N.Y.S: 216, 
230 App.Div. 764]. 

8. Scott v. Stanley, 270 P. 110, 149 
Wash, 29. 


[a] Thus an offer of title, under 
contract for sale of real estate from 
the deceased purchaser of property, 
under an unrecorded contract, was 
properly refused where there had 
been no administration of his estate. 
Prank v. EK. R. Thomas & Co., 233° P. 
626, 133 Wash. 243. 


9. Seyfer v. Robinson, 219 P. 902, 
93 Okl. 156. 

{a] Thus, where an abstract of ti- 
tle tendered by vendors, showing that 
they held title as devisees under a 
will admitted to probate in another 
state and admitted to probate in the 
home state as a foreign will, but not 
showing that final decree or other or- 
der of the probate court had been en- 
tered showing that due notice to cred- 
iiors had ‘been given, or that claim¢s 
against the estate had been paid ot 
barred, or that the expenses of ad 
ministration had been paid or pro 
vided for, did not show such record 
title as the buyer would be required 
to take. Seyfer v. Robinson, 219 P. 
902, 938 Okl. 156. , 


10. Perkins v. August, 146 A. 831, 
109 Conn. 452; Schmidt yv. Fontron 


holder, decedent, was not subjected to 
administration when it was abund- 
antly shown that decedent left no 
debts, and had no creditors. Schmidt 
v. Fontron Loan & Trust Co., 211 P. 
630, 112 Kan. 535. 

[b] Vendor’s title derived through 
heirs of a deceased owner whose es- 
tate was not probated is not neces- 
sarily unmarketable, as in such a 
case the title may be shown by affida- 
vits of persons who know the facts, 
showing intestacy, heirship, capacity 
to convey, and satisfaction of all 
claims against decedent’s. estate. 
Van Gundy v. Shewey, 133 P. 720, 90 
Kan. 253, 47 LéR.A.N.S. 645. 

[ec] Possibility of claims too re- 
mote.—Where a purchaser acquires 
all the interest of heirs and distribu- 
tees of intestate and fifteen years 
have elapsed since his death, the pos- 
sibility of claims on the estate af- 
fecting the title is too remote to make 
it unmarketable. Perkins vy. August, 
146 A. 831, 109 Conn: 452. 


11. Perkins v. August, supra. 


Proof of heirship in general see in- 
fra § 565. 

12. Cobb v. Willrett, 144 N.E. 834, 
Sees aetle go, 

[a] Thus the fact that an authen- 
ticated copy of a will proved in an- 
other state is filed in the office of the 
recorder of deeds, instead of the of- 
fice of the clerk of the county or pro- 
bate court, is not sufficient to show 
title in devisee vendor, and the court 
may properly refuse to grant specific 
performance. Cobb v. Willrett, 144 N. 
HW. 834, 313 Ill. 92. 


Probate of wills in general see 
Wills [40 Cye 1223 et seq]. 


13. Turner v. McDonald, 18 P. 262, 
76 Cal. 177, 9 Am.S.R. 189; Ontjes v. 
Thomas, 208 N.W. 230, 49 S.D. 626; 
Jacobs v. Teachout, 219 P. 38, 126 
Wash. 569. 

[a] Proceedings held not defec- 
tive.-—Probate proceedings taken at 
the instance of a purchaser for the 
purpose of clearing title were not de- 
fective so as to render the title un- 
marketable merely because the peti- 
tion for probate, the petition for ap- 
pointment of appraisers, and the in- 


proved such action by qualifying as 
executrix. Jacobs v. Teachout, 219 P. 
38, 126 Wash. 569. 

[b] Foreign will.—A title is not 
perfect where it is acquired through a 
quiteclaim deed from a devisee under 
a foreign will which has never been 
admitted to probate in the state. 
Turner v. McDonald, 18 P. 262, 76 Cal. 
177, 9 Am.S.R: 189. 


14. Seldner v. McCreery, 23 A. 641, 
75 Md. 287. 


15. Stobert v. Smith, 42 A. 134, 189 
Pa. 240. 

[a] Thus, where a grantor sued to 
set aside a deed to complainant for 
fraud, and pending the action he died 
a lunatic leaving his property to one 
who afterward conveyed all her in- 
terest in the property in dispute to 
complainant, a purchaser from com- 
plainant could not object to the title 
as not marketable after the will had 
become conclusive under a statute by 
lapse of time. Stobert v. Smith, 42 
A. 134, 189 Pa. 240. 

ee See Husband and Wife §§ 1209- 
1214. 

Sale or conveyance of community 
pe CD Snty, as affecting title see infra § 
573. 

17. Scott v. Stanley, 270 P. 110, 149 
Wash, 29. 

18. In general see Descent and 
Distribution §§ 126-129. 

Hees U.S.—Hellen v. Morgan, 283 F. 
oo. 

yea geaeae v. Voltz, 141 Ill.App. 
Kky.—Gates v. McWilliams’ Heirs, 6 
Dana 42. 

N.Y.—Walton vy. Meeks, 23 N.E. 
LEE AL On Nas 19s 6S Lek a7 Oe 

Okl.—Hansam v. Gray, 263 P. 109, 
129. OK yy L3: 

Pa.—Guth v. Butterwick, 76 Pa.Su- 
per. 118. 

Tex.—Bashara v. Glasscock, (Civ. 
App.) 289 S.W. 128; Foster v. Hoff, 
47 S.W. 399, 19 Tex.Civ.App. 405. 

Wash.—Crosby v. Wynkoop, 106 P. 
175, 56 Wash. 475. 

Eng.—Dorling v. Claydon, 1 Hen.& 
M. 402, 71 Reprint 175. 
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credible persons to the material facts may be suf- 
ficient;?° and although the rule excluding ex parte 
affidavits on the question of marketable title?! is 
not so strictly enforced with reference to proofs of 


heirship,?” it has been held that, 


title is required, ex parte affidavits are not sufficient 


to show heirship.** 
Death of ancestor.°* 


[a] Thus a vendor does not show 
a good title, so as to put in default 
the purchaser, who was not to pay 
vutil furnished a good and perfect ti- 
tle by warranty deed, where he mere- 
ly connects himself with the original 
grantee by deed executed by persons 
claiming to be the heirs of such gran- 
tee, but furnishes no evidence that 
they were such heirs. Foster v. Eoff, 
47 S.W. 399, 19 Tex.Civ.App. 405. 

[b] Certified copy of court’s order 
(1) barring claims and determining 
heirship, which does not appear to be 
a final decree closing the estate, and 
does not show that the expense of ad- 
ministration has been paid, does not 
show a merchantable title. Hansam 
We Gray;,263) 2.109, 129) Ok1., 138. (2) 
Judgment or decree affecting. title in 
general see supra § 546. 


{c] Decree for title against per- 
sons described as heirs (1) is not suf- 
ficient in a chain of title, without 
proof aliunde, that they are the heirs 
and only heirs of the person last 
seized. Gates v. McWilliams’ Heirs, 
6 Dana (Ky.) 42. (2) Judgment or 
decree as affecting title in general 
see supra § 546. 

[ad] Ancestor taking by purchase. 
—<A vendor making title as heir is not 
bound to produce affirmative evi- 
dence in his possession that the an- 
cestor from whom he traces descent 
tovk as purchaser, but may rely on 
the statutory presumption until some 
proof to the contrary is adduced; but 
he is bound to disclose any matters 
within his knowledge tending to rebut 
the presumption that his ancestor 
took by purchase. Dorling v. Claydon, 
1 Hen.&M. 402, 71 Reprint 175. 


{e] Heir of deceased Indian.—(1) 
A deed executed by an adult Indian 
to land of a deceased trust allottee 
sold pursuant to authority granted by 
the interior department on her peti- 
tion, supported by affidavits of two 
other Indians, setting forth that she 
was sole heir at law of the allottee, 
which deed was approved by the sec- 
retary of the interior, conveys a mar- 
ketable title in the absence of any 
claim that the grantor was not an 
heir of the allottee or that there were 
other heirs. Hellen v. Morgan, 283 F. 
433. (2) Sales and conveyances of 
lands by Indians in general see In- 
dians §§ 78-94. 


[f] Sole heirs.—Where persons 
honestly believing themselves to be 
the sole heirs of an intestate enter 
into a contract for the sale of land of 
the intestate and there is no positive 
proof that they are the sole heirs, the 
vendee is relieved from the necessity 
Walton v. 


of accepting the title. 
Meeks, 23 N.B. 1115, 120 N.Y. 79, 8 
Wee As 79): 

{g] Unknown heirs.—Title to land 


is not rendered unmerchantable by 
the absence of a showing of the ap- 
pointment of an attorney for unknown 
heirs, and the filing of'a statement of 
faets in an heirship proceeding which 
established title in the vendor's prede- 
cessor, where the evidence shows no 
unknown heirs existed and that the 


A conveyance by the heirs 
of a deceased owner does not render the title unmar- 
ketable even if the death of the ancestor can be es- 
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where a record 
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tablished only by presumption.?5 


[§ 566] (7) Title from or through Executor, Ad- 
ministrator, Trustee, Donee of Power, Etc.?°—(a) 
A purchaser from a fiduciary,?7 such 
as from an executor, administrator, trustee, donee 
of a power, ete., or from one claiming under or 


through a sale and conveyance from them, cannot 


in title was sole heir. 


predecessor 
(Tex.Civ.App.) 59 


Harden v. Coffee, 
S.W.(2d) 436. 

Establishment and determination of 
heirship in general see Descent and 
Distribution §§ 121-131. 


20. Bashara v. Glasscock, (Tex. 
Civ.App.) 289 S.W. 128. 

21. See-supra § 542. 

22. Myrick v. Leddy, (Tex.Civ. 
App.) 37 S.W.(2d) 308. 


[a] Thus the fact that no convey- 
ance appeared of record from _ the 
original patentee but only from his 
children, executing a deed as his 
heirs, did not render the title unmar- 
ketable, in view of lapse of time and 
a long-recorded affidavit that gran- 
tors who conveyed the patentee’s land 
were his only children. Myrick v. 
peoays (Tex.Civ.App.) 37 S.W.(2d) 

23. Crosby v. Wynkoop, 106 P. 175, 
56 Wash. 475. 

[a] Thus, where the vendor, who 
agreed to convey a “good title’ as 
shown by an abstract, claimed under 
a deed from persons claiming to be 
heirs of another, but there was noth- 
ing of record to show that they were 
her heirs, or all of them, except an 
ex parte affidavit by a third person, 
the vendor did not have a title that 
the vendee need accept. Crosby v. 
Wynkoop, 106 P. 175, 56 Wash. 475. 

24. Proof of death in general see 
Death §§ 2-35. 

25. Demarest vy. Friedman, 70 N.Y. 
S. 816, 61 App.Div. 576; Seligman v. 
Sonneborn, 1 How.Pr.N.S. (N.Y.) 465. 

[a] Thus, where one was the own- 
er of real estate in 1817, and it was 
conveyed by her husband and heirs in 
1832, through which conveyance 
plaintiff claimed title, the fact that 
it did not appear that such party was 
dead and intestate did not make plain- 
tiff's title unmarketable, as she must 
be presumed dead, and to have died 
intestate. Forsyth v. Leslie, 77 N.Y. 
S. 826, 74 App. Dive 517. 

26. Sale and conveyance by: 
Administrator in general see Execu- 

tors and Administrators §§ 630-688. 
Executor in general see Executors 

and Administrators §§ 630-688. 
Guardian see supra § 562; Guardian 

and Ward §§ 219-221. 

Deets in general see Trusts §§ 594- 

60 

a7." “Fiduciary” 25 .C.J. p. 11118. 

28. Fla.—Ware v. Busch, 146 So. 
197, 198 [quot Cyc]. 

Idaho.—Schofield v. Spencer, 253 P. 
838, 43 Idaho 243. : 

Tll.—-Street v. French, 85 N.E. 814, 
147 Ill. 342. 

Md.—Gill v. Wells, 59 Md. 492 (by 
trustee under decree of court of 
equity). 

Mass.—Loring vy. Whitney, 46 N.B. 
57, 167 Mass. 550. 

Mich.—Todd v. McLaughlin, 84 N. 
W. 146, 125 Mich. 268; Ford v. Wright, 


be compelled to accept the title if the power or right 
of such parties to make the sale or the validity of 
the sale and conveyance is doubtful;?* but the title, 


72 IN.W. 197, 114 Mich. 122)" Green v. 
Russell, 61 N.W. 885, 103 Mich. 638. 


Minn.—Townshend vy. Goodfellow, 
41 N.W. 1056, 40 Minn. 312, 12 Am.S. 
R 03'6,- 3) Ee RVAL S98 


N.J.—Slomkowski v. Levitas, 162 A. 
530, 109 N.J.Law 545 [aff 156 A. 8, 9 
N.J.Mise. 854]. 


N.Y.—Abbott v. James, 19 N.E. 434, 
111 N.Y. 673; Fleming v. Burnham, 2 
NEEL 905,¢ 7100. N.Y es Salisburys aves 
Ryan, 94 N.Y.S. 352, 105 App.Div. 445; 
Fowler v. Manheimer, 75 N.Y.S. 17, 
70 App.Div. 56 [aff 70 N.E. 1098, 178 
N.Y. 581]; Stokes v. Hyde, 44 N.Y.S. 
132, 14 App.Div. 530; Taylor v. Cham- 
berlain, WS9UN-Y'S. 73,1 62 App eDivease 
Landon v. Walmuth, 27 N.Y.S. 717, 76 
Hun 271; Alkus v. Goettmann, 15 N. 
Y.S. 183, 60 Hun 470; Scholle v. Schol- 
le, 4 N.Y.S. 809, 56 N.Y.Super. 399 [aff 
21 N.E. 84, 113 N.Y. 261]; Hilton v. 
Pea) 104 N.Y.S. 942, 53 Mise. 


Ohio.—Breuer vy. Hayes, 10 Ohio 
Dec. (Reprint) 583, 22 Cinc.L.Bul. 144 
[aff 10 Ohio Dec. (Reprint) 391, 21 
Cincse Bulhszoye 


R.I.—Lowe v. Molter, 71 A. 592. 


Tex.—Burks v. Neutzler, (Civ.App.) 
289 S.W. 436 [rev on other grounds 
(Commn.App.) 2 S.W.(2d) 416, and 
Ae den (Commn.App.) 7 S.W.(24a) 


Hng.—-Wise v. Whitburn, 
ae 460; In re Briggs, 


Ont.—Re Thompson, 17 Ont.W.N. 4. 


[a] Illustrations.—(1) The fact 
that the power of a trustee, under 
whom vendors claimed, to execute the 
deed to vendors was questionable ren- 
ders the title unmarketable. Slom- 
kowski v. Levitas, 162 A. 530, 109 N. 
J.Law 545 [aff 156 A. 8, 9 N.J.Misc. 
854]. (2) Where a new trustee is ap- 
pointed in a suit in which contingent 
remaindermen are not made parties, a 
deed by such trustee and the imme- 
diate beneficiaries does not pass a 
valid title. Street v. French, 35 N. 
BE. 814, 147 Ill. 342. (3) Where de- 
fendant and another agreed to convey 
to plaintiff one hundred feet of land 
seventy-five feet of which belonged 
to defendant and twenty-five feet to 
Such other, plaintiff was not bound to 
accept a deed from defendant for the 
entire one hundred feet, when her ti- 
tle to the twenty-five feet was through 
a void administrator’s deed. Hazzard 
v. Morrison, (Civ.App.) 130 S.W. 244 
[aff 143 S.W. 142, 104 Tex. 589]. (4) 
Where an owner of land recorded a 
deed of trust for the benefit of his 
wife and daughter for life, and then 
to their heirs, with a power of sale 
on the written, consent of the wife 
and daughter, and the grantee and 
trustee refused to accept the trust, 
and executed a deed of release 
to the original owner, in which the 
wife and daughter joined, the ques- 
tion whether a trust was created in 
favor of the heirs of the wife and 
daughter was so doubtful that one 
contracting to purchase the land with 
a good and sufficient title would not 


(1924) 1 
[1891] 2 Ch. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


s 


§ 566] . 


so sold and conveyed, is good and marketable and the 
purchaser may be required to accept it, if it is free 
A trustee who is devised 
the legal title, and authorized to dispose of the 
property, may convey merchantable title by war- 
ranty deed after probate proceedings;*° but, where 


from reasonable doubt.29 


be compelled to perform. Loring v. 
Whitney, 46 N.E. 57, 167 Mass. 550. 
(5) Where the vendor was described 
as a trustee in the deed to him and 
in his deed to the purchaser, but in 
the latter deed it was stated that the 
vendor was not a trustee but owned 
the property in his own right, the ti- 
tle was so far doubtful as to justify 
the purchaser in refusing to accept it. 


Ingalls, iv... Hahn, 12 NiY.S. 786," 59 
Hun 620. 
{b] As to consideration.—(1) An 


executor’s deed, stating a nominal 
consideration, is not of itself suffi- 
cient to pass a marketable title, as it 
puts a purchaser on notice that there 
may have been fraud or inadequacy 
of consideration. Tzeses v. Green, 
146 A. 598, 105 N.J.Eq. 12. (2) 
A vendor’s title is defective where 
there was a prior conveyance from 
testamentary trustees for a one dol- 
lar consideration and a supplemen- 
tary conveyance for further unnamed 
considerations where such trustees 
could only sell for the property’s rea- 
sonable value. Slade & Bassett v. 
Crum, (Tex.Civ.App.) 193 S.W. 723. 

{c] Failure to qualify.—Tailure 
of independent executors, executing 
deeds to take the prescribed oath, is 
a material objection to the title. 
Burks v. Neutzler, (Tex.Civ.App.) 289 
S.W. 4386 [rev on other grounds 
(Commn.App.) 2 S.W.(2d) 416, and 
motion den (Commn.App.) 7 S.W.(2d) 
65]. 

Construction of power of sale gen- 
erally see Powers §§ 65-79. 

29. Md.—Connaughton y. Bernard, 
36 A. 265, 84 Md. 577. 


Mass.—Parker v. Sears, 117 Mass. 
‘Ors 


N.J.—Hatt v. Rich, 45 A. 969, 59 N. 
J.Eq. 592; Cruikshank y. Parker, 29 
A. 682, 52 N.J.Eq.. 310 [rev 26 A. 925, 
51 N.J.Eq., 21]. 


N.Y.—Holly v. Hirsch, 32 N.E. 709, 


135 N.Y. 590; Binzen v. Epstein, 69 
N.Y.S. 789, 58 App.Div. 304 [aff 64 N. 
PIES WITS IN-Yo. 59615 Bangs. iv. 


Hill, 5 N.Y.St. 26, 41 Hun 645; Hutch- 
ings v. Baldwin, 20 N.Y.Super. 236. 
Pa.—Ft. Pitt Stamping & Wnamel- 
ing Co. v. American Natural Gas Co., 
112 A. 35, 269 Pa. 162. 
S.C..—MeManaway v. Clapp, 148 S.H. 
18, 150 S.C. 249; Singleton v. Cuttino, 
89 S.E. 385, 105 S.C. 44; Waddell v. 
Waddell, 47 S.E. 375, 68 S.C. 335. 
Tenn.—Matthewson v. Spencer, 2 
Head 424. 
Png.—In re Clout and Frewer’s Con- 
tract, [1924] 2 Ch. 230; Morrell and 


Chapman’s Contract, In re _ [1915] 


iCh71623) Inj re: Baker, [1907%J 1, Ch. 
238. 
Ont.—Re Graham’s Contract, 17 


Ont. 570; Givins v. Darvill, 27 Grant 
Ch, 502; 

{a] TIllustration—A deed from a 
trustee “passes a good record title in 
fee simple’ where such deed was exe- 
cuted, delivered, and recorded more 
than twenty-five years prior to the 
sale agreement, and recited that it 
was “made in pursuance of a request 
of the cestui que trustent,’ and the 
case stated did not give any facts as 
to inquiries by the grantee from W 
or by others dealing with the title; 
nor did it show who had been in pos- 
session of the premises since the date 
of the deed. Ft. Pitt Stamping & 
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Enameling Co. v. American Natural 
GaisiCo,,.112-A.935, 269) Pa. 162 

[b] Vendor who has entire legal 
estate as trustee of a will, without 
any power or trust for sale thereun- 
der, but who contracts to sell at the 
written request of the life tenant and 
all the other beneficiaries, including 
himself, so that he could compel them 
to join, has a good title in accordance 
with the contract. In re _ Baker, 
LL9OT sia Ohi, 236: 

[ec] Deed by administrator of two 
deceased owners.—Where land which 
had been owned by two parties was 
conveyed by a person who was the ad- 
ministrator of both of them, and he 
signed the deed but once, as adminis- 
trator generally, but acknowledged it 
as administrator of both, and the re- 
citals showed a conveyance of the in- 
terests of both decedents under com- 
petent authority, the conveyance was 
valid. Connaughton v. Bernard, 36 A. 
265, 84 Md. 577. 

{d] Title from trustee in bank- 
ruptcy.—(1) Where premises are sold 
by a trustee in bankruptcy, failure to 
file with the register of the county a 
certified copy of the adjudication in 
bankruptcy, as provided by the bank- 
ruptey law, does not affect the valid- 
ity of the title of the purchaser. Ken- 
nedy v. Holl, 103 N.Y.S. 231, 52 Misc. 
379. (2) Sale of bankruptey property 
in general see Bankruptcy §§ 357-381. 

fe] “In trust.”—The mere fact that 
one of the deeds in the chain of title 
was expressly ‘in trust” without giv- 
ing details of the trust is insufficient 
to make title doubtful. Re McKinley, 
17 Ont.W.N. 176. 

30. Ahrens v. Crossley, 263 P. 455, 
12:93Ok1.-93: 


31. Del.—Monaghan vy. Joyce, 103 
A. 582, 12 Del.Ch. 28. 
Mich.—Green v. Russell, 61 N.W. 


885, 103 Mich. 688. 

N.J.—Trustees of First Presby- 
terian Church of Town of Salem v. 
Wheeler, 149 A. 589, 106 N.J.Eq. 8; 
Chambers v. Tulane, 9 N.J.Eq. 146. 


N.Y.—Turco vy. Trimboli, 137 N.Y. 
S. -348, 152 App.Div. 481; Emmens v. 
St. John, 29 N-Y.S: 655, 79 Hun 99; 
Landon v. Walmuth, 27 N.Y.S. 717, 76 
Hun 271; Alkus v. Goettmann, 15 N. 
Y.S. 183, 60 Hun 470; Drodge v. Cree, 
14-N.Y.S. 300, 59 N.Y.Super. 271. 


Pa.—Clouse’s Appeal, 43 A. 413, 192 
Pa. 108. 

[a] MTllustrations.—(1) Where an 
executor, under a power in the will, 
contracted for the sale of land which 
was formerly owned in entireties by 
testatrix and her deceased husband, 
and which the husband had undertak- 
en to dispose of by his will, and the 
legatees under the will of the hus- 
band claimed that the testatrix, by 
accepting benefits under the will of 
the husband, ratified his attempt- 
ed disposal of the land, the’ exec- 
utor could not give a marketable 
title. Reynolds v. Strong, 31 N.Y.S. 
329, 82 Hun 202. (2) Where a wife 
and three others were appointed as 
trustees with power of sale, with the 
wish that at least one of the three 
should act with the wife, but the wife 
alone qualified, a deed from the wife 
alone was doubtful. Scholle yv. Schol- 
le, 4 N.Y.S. 809, 56 N.Y.Super. 399 [aff 
21 N.H.684,.113 N.Y. 261]. (3) Where 
land was sold by executors under a 
power in a will to a third party, who 


[66 C.J.] 895 


the power of an executor or trustee under a will, or 
of an administrator with the will annexed, to sell 
the land is doubtful, or if the power is not legally 
exercised, the title is not good and marketable,** 
unless the defect, as to such power or the exercise 
thereof, is cured,*®? or the title has been acquired 


conveyed on the same day to the 
executors, and no notice of Such sale 
was given to the guardian of certain 
minors interested in the estate, and 
no money was paid at the time of the 
alleged sale, and an action was pend- 
ing by a special guardian of the 
minors to set aside the decree settling 
the executors’ account, the title was 
not marketable. Stevens v. Banta, 47 
Hun (N.Y.) 329. (4) Where a testa- 
tor devised his real estate to his 
executors and executrix, who was his 
wife, in trust to apply the net income 
to the support of his wife, and au- 
thorized his executors and executrix, 
with the wife’s consent, to sell and 
convey his real estate, and required 
that such consent be set forth and ap- 
pear before any sale should be valid, 
and declared that no sale should be 
valid without her signature to the 
conveyance and acknowledgment of 
the execution of the same as execu 
trix, as the power of sale could not be 
exercised by the wife alone, a title de- 
pending on her attempted exercise of 
such pe-ver was not marketable. Hil- 


ton v. Sowenfeld, 104 N.Y.S. 942, 53 
Mise. 152. €5) In such a case a deed 
from the remaindermen could not 


make marketable a title based on the 
wife’s attempted exercise of the pow- 
er of sale alone, since her interest as 
beneficiary was inalienable, and would 
not pass by her deed as executrix or 
otherwise. Hilton v. Sowenfe'd, su- 
pra. (6) The right of an adminis- 
trator with the will annexed to exe- 
cute a power to sell and convey real 
estate conferred by the testator on 
his executor is involved in too much 
doubt to justify enforcement of the 
performance of a contract to pur- 
chase the property from him. Paret 
v. Keneally, 30 Hun (N.Y.) 15. 

[b] Devisee of land in trust for 
charitable purposes (1) cannot sell 
the property as absolute owner, and 
hence a sale so made cannot be spe- 
cifically enforced. Monaghan y. Joyce, 
103 A. 582, 12 Del.Ch. 28. (2) Where 
a deed is made by the trustees of a 
charitable trust without the approval 
of the court on a supposed power of 
sale contained in a will, the title will 
be at least doubtful and unmarket- 


ae Seif v. Krebs, 86 A. 872, 239 Pa. 
423. 
[ec] Sale for charitable purposes.— 


A will directing the executor to sell 
testator’s house for charitable pur- 
poses, without making an express dis- 
position of the proceeds or defining 
“charitable purposes” is not suffi- 
ciently clear to require a purchaser 
to accept title. Brezinski v. Breves, 
156 A. 429, 109 N.J.Eq. 206. 


{d] Partial invalidity of will.— 
The invalidity of a clause in a will, 
if such clause is independent of, and 
separable from, the rest.of the will, 
does not invalidate the whole will, so 
as to render doubtful and unmarket- 
able the title of one acquiring title 
through the exercise by the exécutor 
of a power of sale given by the will. 
Mygatt v. Maslen, 126 N.Y.S. 405, 141 
App.Div. 468. 

32. Mass.—Parker v. Sears, 
Mass. 513. 

N. Y.—Odell v. Claussen, 104 N.Y.S. 
1104, 120 App.Div. 535. 

Pa.—wWills v. Fisher, 101 A. 818, 257 
Pa. 487. 


Tex.—Connely v. Putnam, 111 S.W. 
164, 51 Tex.Civ.App. 2338. 
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by a bona fide purchaser. 


VecrUsbeo= 
Different trustees. 


two sets of trustees.*® 


Eng.—Hamilton v. Buckmaster, L. 
Rae HO.vo2c. 

Ont.—Re Bowerman, 18 Ont.L. 122, 
13 Ont.W.R. 891. 

And see cases supra note 31. 

[a] Illustrations.—(1) Sale of 
land, in which an infant heir is in- 
terested, by the administrator, with 
the consent of the infant’s guardian, 
conveys a good title. Re Bowerman, 
18) Ont.) 122, 13> Ont.w Re. son. <2) 
Where land held in trust for minors 
was sold under a power of Sale, in a 
will, which was exercised defectively, 
but the money due the minors was 
properly accounted for, a title ac- 
quired through such sale was valid. 
Binzen v. Epstein, 69 N.Y.S. 789, 58 
App.Div. 304 [aff 64 N.H. 1118, 172 N. 
Y. 596]. (3) Trustees to whom real 
estate is devised with a power to sell, 
and who are exempt from giving bond 
under a statute by reason of the tes- 
tator’s request that they be ‘“exoner- 
ated and excused” therefrom, may le- 
gally execute the power without an 
appointment or letter of trust from 
the probate court; anda bill in equity 
for specific performance may be main- 
tained against one who has agreed 
to purchase the land, and who relies 
on the fact that his vendor derived 
his title under such a conveyance as 
a defect in the title. Parker v. Sears, 
117 Mass. 513. (4) Where a testator 
gives his real estate to his executor 
in trust, with power to receive the 
rents and profits and to sell, dispose 
of, or convey the same at such time 
or times as the executor shall deem 
proper, and to invest and keep invest- 
ed such rents and profits and the pro- 
ceeds of such sale, and, part of such 
real estate being sold on foreclosure 
of a mortgage, a deficiency is created 
and the executor, in consideration of 
a small sum of money and the release 
of the estate from the payment of the 
deficiency, conveys such piece of real 
estate to the purchaser at the fore- 
closure sale, the title so acquired un- 
der the deed of the executor is good 
and marketable, although the fore- 
closure sale was irregular for the 
nonjoinder of necessary parties, and 
a vendee under a contract of sale with 
the purchaser at the foreclosure sale 
will be compelled in equity to take. 
Mutual L. Ins. Co. v. Woods, 24 N.E. 
602, 121 N.Y. 302. (5) Where a testa- 
trix devised all her real estate to her 
executor, declared that a daughter 
held a ten-year lease on part of the 
premises described, and authorized 
the executor, at the expiration of the 
lease, to sell all the property and ap- 
ply the proceeds in a prescribed man- 
ner, and the daughter had no lease, 
but rented the premises from the 
executor for a specified time, and sub- 
sequently quitclaimed to the executor 
her rights under the will, as the title 
vested in the beneficiaries on the 
death of testatrix, subject to the ex- 
ercise of the power of sale, the execu- 
tor could immediately sell the real 
estate and give the purchaser a mar- 
ketable title. Furst v. Bohl, 118 N. 
ose 125), 133) AppaDiiv.. 62m. 

[b] Cured by lapse of time.—Spe- 


A title is not unmar- 
ketable because a deed in the chain of title is from 
the grantors as individuals and for nominal consid- 
eration only, while the deed to them deseribed them 
as trustees, where such description did not create 


Where property is conveyed 
to certain trustees and other trustees later convey it, 
there should be some record evidence connecting the 
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tle. 


cific performance of a contract to con- 
vey land will not be denied because of 
defective execution of a power of sale 
under a will directing a part of the 
proceeds of the salé to be paid to cer- 
tain minors, where the latter have 
been of age for over forty years and 
during this time no attack on the 
execution of such power has_ been 
made by them or by anyone claiming 
under them, since the title has_ be- 
come perfect by the lapse of time. 
Binzen v. Epstein, 69 N.Y.S. 789, 58 
App.Div. 304 [aff 64 N.E. 1118, 172 N. 
Yep OGrls 


3S. Pashkow v. Frankel, 139 A. 56, 
101 N.J.Eq. 510. 

Title of bona fide purchaser in gen- 
eral see infra § 575. 


34. Kanenbley v. Volkenberg, 75 
NUYS. S. 70 SA pabiv.., $7 - 
{a] Illustration.—Where a testa- 


tor derived title to premises through 
a deed to A and C, ‘‘trustees of the 
separate estate of” E, and no trust 
was declared in the deed, and A, C, 
and E joined in a deed to another for 
a nominal consideration, each execut- 
ing the deed as individual merely and 
not as trustee, and the grantee and 
his wife conveyed the premises to EH 
also for a nominal sum, and # con- 
veyed to plaintiff's testator for a full 
consideration, no trust was created by 
describing A and C as the persons 
who were trustees of H, and the title 
of plaintiff's testator was merchanta- 
ble. Kanenbley v. Volkenberg, 75 N. 
Y.S. 8, 70 App.Div. 97. 


35. Reffon Realty Corp. vy. Adams 
Land & Building Co., 98 A. 199, 128 
Md. 656. 

36. Litchfield v. Tunnicliff, 76 N. 
W. 760, 118 Mich. 383; Ford v. Wright, 
72 N.W. 197, 114 Mich. 122; Gosman 
v. Pfistner, 83 A. 781, 80 N.J.Eq. 432; 
Stevens v. Banta, 47 Hun (N.Y.) 329; 
Weintraub v. Siegel, 109 N.Y.S. 215, 
57 Misc. 246 [rev on other grounds 
TUSMINGY See ote soo eA Diaver Lore clles 
Wohlfarth v. Chamberlain, 6 N.Y.St. 
207, 14 Daly 178. 


[a] Illustrations. — (1) A pur- 
chase by an executor, directly or in- 
directly, of any part of a trust estate 
committed to his care, is voidable at 
the election of the beneficiary of the 
trust, without regard to the question 
of good faith or adequacy of price, 
and although the purchase may have 
been made through the intervention 
of a third person, and therefore the 
executor has no marketable title to 
land thus acquired. Weil v. Radley, 
52 N.Y.S. 398, 81 App.Div. 25 [aff 57 
N.E. 1128, 163 N.Y. 582]. (2) Where 
the record title to land shows a con- 
veyance by a trustee to a third person, 
and a reconveyance to the trustee in- 
dividually, a purchaser will not be 
compelled to take such title. Gosman 
v. Pfistner, 83 A. 781, 80 N.J.Eq. 432. 
(3) Where the title to land tendered 
to a purchaser was through an execu- 
tor’s sale to his two brothers, without 
leave of the court, and a reconveyance 
the same day to the executor in- 
dividually of an undivided third in- 
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[§ 567] (b) Fiduciary Acquiring Interest or Ti- 
Title derived through an executor’s, adminis- 
trator’s, or other trustee’s sale by which the exee- 
utor, administrator, or trustee directly or indirectly 
acquired an interest in the property sold is generally 
not marketable.*® 
where the executor, administrator, or trustee has 
purchased at a mortgage foreclosure sale to conserve 
the assets of the-estate,** or has acquired the title in 
good faith through a mortgage foreclosure sale to 


But this rule does not apply 


terest, the title was not one the pur- 
chaser was bound to accept, the trans- 
action being voidable, even though 
fourteen years had elapsed. Prentice 
v. Townsend, 127 N.Y.S. 1006, 143 App. 
Div. 151. (4) Where the purchaser 
at a foreclosure sale was both trustee 
in the mortgage and plaintiff in the 
suit, the title thus obtained is not 
marketable. Priessenger v. Sharp, 
TAS NON Se olios 9 2 NoY. Super. 7 325: 
(5) Where, under a devise to her of 
a life estate with the option of selling 
the same and dividing the proceeds 
among several persons as directed by 
the will, defendant’s grantor sold the 
property at public auction and herself 
became the purchaser, and subse- 
quently she conveyed to defendant 
and the latter entered into a contract 
to sell to plaintiff, specific perform- 
ance of this contract would not be en- 
forced, since under the terms of the 
will defendant’s grantor occupied a 
position of trust, and she could not be 
a purchaser at her own sale. Gardner 
v. Dembinsky, 65 N.Y.S. 183, 52 App. 
oe 473 [aff 63 N.E: 1117, 170 N.Y 

[b] Assignee for benefit of credi- 
tors, who had sold the property at 
auction to a nominal bidder, and then 
had the title transferred to his own 
wife, after which he contracted to 
sell the property to a purchaser at 
an increased price, cannot require the 
latter to accept the title. Wohlfarth 
v. Chamberlain, 14 Daly 178, 6 N.Y.St. 
207. And see generally Assignments 
for Benefit of Creditors § 345. 

[c] Lapse of time.—Where a con- 
veyance of land by a trustee to a third 
person and a reconveyance to himself 
individually was made only eight 
years before a suit for specific per- 
formance, the title will not be held 
marketable under the rule that after 
the lapse of a long period of time 
equity will presume that a trustee ac- 
counted to the beneficiaries and that 
all claims against him were barred by 
delay. Gosman v. Pfistner, 83 A. 781, 
80 N.J.Eq. 4382. 


{d] Purchase by wife of executor. 
—Where a wife, after passage of the 
Married Woman's Act depriving a 
husband of all interest in his wife’s 
real estate, with her own money and 
for full value, purchased lands of an 
estate sold by her husband as execu- 
tor of a will at auction sale, after ex- 
tensive advertisement, and for the 
highest of many spirited bids, and the 
proceeds were accounted for by the 
executor as part of the estate, it was 
held that she acquired a good and 
marketable title. Miller v. Weinstein. 
65 N.Y.S. 387, 52 App.Div. 533 [aif 
59 N.B. 1126, 166 N.Y. 608)! 


Purchase at foreclosure sale see in- 
fra §§ 568, 569. 


37. Lamotte v. Steidinger, 107 N. 
E. 850, 266 Ill. 600. 


[a] Thus, where a chain of title 
showed a purchase by executors with- 
out authority, but an affidavit, the 
truth of which was not contested, al- 
leged that the mortgage was taken in 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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an innocent third person;#* or where he purchased 
at a partition sale in his individual capacity, which 
purchase was confirmed by the court on a full knowl- 
edge of the facts;?® or where after the sale his 
accounts charging him with the sum received on the 
sale are judicially settled after due notice to all 
parties without objection,*°® especially where the land 
has passed to bona fide purchasers for value.*! 


[§ 568] (8) Title through Foreclosure Proceed- 
ings**—(a) Foreclosure of Mortgage. The purchas- 
er of land cannot refuse to accept a title claimed 
under a sale on foreclosure of a mortgage or deed 
of trust, either in a suit to foreclose or under a pow- 
er of sale contained in the mortgage or deed, by 


an effort to secure a portion of an un- 
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Mishkind-Feinberg Realty Co. v. Si- 
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reason of the regularity of the foreclosure proceed- 
ings, as controlled by the rules regulating the reg- 
ularity and validity of foreclosure proceedings,?* 
and, in accordance with the general requisites of a 
good and marketable title,#4 the title is free from 
reasonable doubt;*® and, where the title of a pur- 
chaser at such a sale is ratified by the court, and sup- 
plemented by title acquired by his adverse posses- 
sion, it is merchantable, although he received no deed 
for the property.*® But the title may be refused 
as unmarketable if there is a reasonable doubt as 
to its validity either because of objections to the 
mortgage or deed,*” or because of fraud, irregular- 


against a mortgagor entered by de- 


secured claim due the testator from]|dorsky, 98 N.Y.S. 496, 111 App.Div.| fault, although it appeared of record 
the mortgagor, which was believed to] 578 [aff 82 N.B. 448, 189 N.Y. 402, 3 N.|] that the mortgagor had not been 
be doubtful if not worthless, and that} Y.Civ.Proc.N.S. 196]; Baumeister v.]| served, but after the judgment and 
the land was sold by the executors| Demuth, 82 N.Y.S. 831, 84 App.Div.| before the sale the mortgagor ap- 


at its fair market value in order to 
close the estate, it sufficiently ex- 


394 [rev 81 N.Y.S. 148, 40 Misc. 
and aff 71 N.H. 1128, 178 N.Y. 630]; 


22,| peared and filed a paper, accepting 
service and confessing judgment, the 


title was not defective or unmerchant- 


plained the apparent defect in the 
title. 
EB. 850, 266 Ill. 600. 


Title through foreclosure proceed- 


ings in general see infra §§ 568, 569. 


88. Kullman v. Cox, 49 N.Y.S. 908, 


26 App.Div. 158. 
[a] 


leaving a husband and four 


was foreclosed, and the 


for the same consideration, 


band acted 


title. 
26 App.Div. 158. 


Title through foreclosure proceed- 


ings in general see infra §§ 568, 569. 


39. 
167 N.Y. 128. 


Title after or through partition in 


general see infra § 572. 


40. Wiederhold v. Koehler, 160 N. 
Wein- 
133 
App.Div. 677 [rev 109 N.Y.S. 215, 57 


hose SEAS 
traub v. Siegel, 


174 App.Div. 139; 
LLUSINGYGS. +261), 


Mise. 246]. 
41. Weintraub v. Siegel, supra. 


42. Showing in abstract of title 


See infra § 666. 
Title and rights 


Mortgages §§ 1118, 1451-1467, 1891. 


43. See Mortgages §§ 1003-1199, 
1341-2065. 

44. See supra §§ 534-538. 

45. Del.—Kittinger v. Rossman, 


110 A. 677, 12 Del.Ch. 228. 


Md.—Connaughton y. Bernard, 36 
A. 265, 84 Md. 577. 

N.J.—Cohn v. Colgan, 128 A. 614, 
97 N.J.Eq. 9; Barger v. Gery, 53 A. 
483, 64 N.J.Eq. 263. 

N.Y.—Bechstein v. Schultz, 24 N. 
HE. 388, 120 N.Y. 168; Tate v. Lapen, 
210 N.Y.S. 475, 213 App.Div. 3384; 


[66 C. J.—57] 


Lamotte v. Steidinger, 107 N. 


Tllustration.— Where an owner 
in fee of real property died intestate, 
minor 
children, and the property was en- 
cumbered with a mortgage for three 
thousand six hundred dollars, provid- 
ing for foreclosure in case of default 
in payment of interest, and the hus- 
band, who was guardian in socage of 
his children, failed to pay the first in- 
stallment of interest falling due after 
the wife’s death, and the mortgage 
property 
bought in by the mortgagee for four 
thousand dollars, and the next month 
he conveyed the same to the husband 
taking 
back a purchase-money mortgage for 
three thousand eight hundred dollars, 
in the absence of proof that the hus- 
in bad faith or to the 
prejudice of his wards, he must be 
deemed to have acquired a marketable 
Kullman v. Cox, 49 N.Y.S. 908, 


Corbin v. Baker, 60 N.E. 332, 
8 


of purchaser 
through foreclosure in general see 


Farrell v. Noel, 45 N.Y.S. 207, 17 App. 
Div. 319. 

Eng.—Barnes v. Cadogan Develop- 
ments, Ltd., [1930] 1 Ch. 479. 


Ont.—Re Russell, 16 Ont.W.N. 273; 
Winberg v. Kettle, 12 Ont.W.N. 327. 


[a] Mllustrations. — (1) Where 
one having .a leasehold estate mort- 
gaged the land and thereafter acquired 
the fee, and on foreclosure all persons 
who could claim under him were made 
parties, and the surplus was distribut- 
ed to all entitled to it as representing 
the mortgagor’s interest, the fore- 
closure title was a marketable one. 
Hirth v. Zeller, 95 N.Y.S. 747, 108 App. 
Div. 198. (2) Where a mortgagor 
summoned and personally served in 
foreclosure under the wrong Christian 
name fails to appear and the court 
amends the summons and all other 
papers ex parte as authorized by the 
code, title acquired at foreclosure sale 
is not unmarketable and a contract 
purchaser will be required to accept 
such title. Stuyvesant v. Weil, 60 N. 
HY. 738, 167 N.Y. 421, 53: LRA. 562. 
(3) A contract vendor’s title is mar- 
ketable where acquired from a person 
who foreclosed a purchase-money 
mortgage given by the vendor’s wife, 
after her death intestate leaving sev- 
eral children, and purchased the prop- 
erty at the foreclosure sale as author- 
ized by the foreclosure decree, the 
foreclosure suit having been institut- 
ed in entire good faith by the mort- 
gagee for his own benefit and it ap- 
pearing that at the time of the fore- 
closure the vendor and the children 
were without funds with which to pay 
the interest on the mortgage. Kullman 
v. Cox, 60 N.E. 744, 167 N.Y. 411, 53 
L.R.A. 884. (4) The failure to record 
the trustee’s deed, if executed or sub- 
sequently lost, and the nonrecording 
and subsequent loss of papers in a 
foreclosure suit in which the vendor 
purchased, did not constitute a ground 
for refusing to accept his title. Gold- 
man v. Miles, 98 A. 531, 129 Md. 180. 


[b] Absence of any record of as- 
signment of mortgage does not render 
unmarketable a title derived through 
a sale on foreclosure of the mortgage 
where the evidence showed that any 
interest in the land in a person not 
a party to the foreclosure proceed- 
ings had been lost by estoppel or 
limitations. Barger v. Gery, 53 A. 
483, 64 N.J.Eq. 263. 


{[c] Accepting service and con- 
fessing judgment.—Where a lot own- 


er took title through one who acquired 


title by sheriff's deed, made after sale 


on a levari facias on a judgment 


able. Kittinger v. Rossman, 110 A. 
677, 12) Del.Ghy 228. 


{d] Purchase by executors.—(1) 
Where executors purchased a mort- 
gage on estate property, and took an 
assignment, and the survivor pur- 
chased at foreclosure in which all in- 
terested persons were parties, for a 
nominal sum, but charged himself 
with the full value of the property, 
the transaction was not void, and 
when included as personalty without 
objection in his final account, and ap- 
proved, its validity as against the 
parties was, under Code Civ. Proc. § 
2742, conclusive, so as to make a mar- 
ketable title. Wiederhold v. Koehler, 
160 N.Y.S. 927, 174 App.Div. 139. (2) 
Fiduciary acquiring interest in gen- 
eral see supra § 567. 

46. Goldman y. Miles, 
129 Md. 180. 


Title by adverse possession in gen- 
eral see supra §§ 542, 543. 

47. Ijl—Cobe v. Bartlett, 191 Il. 
eon 242 [aff 110 N.E. 325, 270 Ill. 


98 A. 531, 


Mass.—Allendorff vy. Gaugengigl, 16 
N.E. 283, 146 Mass. 542. 


N.Y.—Cook v. Sackett, 96 
1085, 110 App.Div. 322. 


S.D.—Larson v. Thomas, 215 N.W. 
927, 51 S.D. 564, 57 A.L.R. 1246. 


See ee MARAT, v. Gregoire, 47 N.S. 


N.Y.S. 


[a] Mlustrations—(1) Where a 
testator devised property to his wife 
for the support of herself and chil- 
dren, a mortgage given by the wife 
is subject to attack on the ground 
that it was given in bad faith and not 
for the support of herself and chil- 
dren, and hence a title derived 
through a foreclosure of the mortgage 
is not such as a purchaser will be re- 
quired to take. Cook v. Sackett, 96 
N.Y.S. 1085, 110 App.Div. 322. (2) 
The fact that the mortgage foreclosed 
and another mortgage were recorded 
on the same day, hour, and minute 
renders title derived from a purchaser 
at a foreclosure sale unmarketable, al- 
though the mortgage foreclosed ap- 
peared first in the records and the 
purchaser was the holder of the other 
mortgage. Larson v. Thomas, 215 N. 
W. 927, 51 S.D. 564,-57 A.L.R. 1246. (3) 
Where, a married woman, the sole 
owner of land, who signs with her 
husband a mortgage thereof to secure 
his note, habendum to the grantee, 
“his heirs and assigns,” and contain- 
ing the usual power of sale, is men- 
tioned for the first time in a clause 
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ities, or defects in the foreclosure’ proceedings.t* 
A title derived through a foreclosure proceeding is 
doubtful or defective if a grantee of the mortgagor 
or other necessary party was not made a party,*® 
if the service by pubheation is defective,°° if there 
was no appointment of a guardian ad 
infant defendant or the sneak made was fa- 
tally defeetive,®! if the sale did not take place with- 
in the statutory period after the deeree,°? if there 
was a question as to whether the mortgage had been 
foreclosure, 
of other persons interested in the property remained 
when the statute re- 
quires that only an amount of property sufficient 
satisfy the debts shall be sold, an excess amount 
But lapse of time may prevent 
objection being made to a purechasevr’s title as un- 


discharged before the 
capable of assertion,®* or if, 


to 
is actually sold.6> 


marketable beeause of deteets in 


ceedings ;°° and it has been held that a title through 
foreclosure proceedings is not rendered unmarketa- 


near the end, in which she purports 
to “relinquish all my right, title, and 
interest. to said erantee, and 
do hereby release to the said grantee 
and his heirs and assigns” all right 
of dower in homestead therein, she 
conveys only a life estate to the gran- 
tee; and a purchaser, on a sale under 
the power, cannot give a ‘good and 
clear title’ within the meaning of an 
agreement to sell. Allendorff v. Gau- 
gengigl, 16 N.E. 283, 146 Mass. 542. 


48. Jonghaus v. McCormick, 18 
Cal. 660; Martin v. Hamlin, 57 N.E. 
881, 176 Mass. 180; Bryan v. Straus 
Bros: & Co. 127 Nowe sO) 15% Mich. 
49; Walker v. Gillman, 86 N.W. 830, 
127 Mich. 269; Ford v. Wright, 72 N. 
W. 197, 114 Mich. 122; Lowenfeld v. 
Ditchett, 99 N.Y.S. 724, 114 App.Div. 
56; Scholle v. Scholle, 4 N.Y.S. 809, 
56 N.Y.Super. 399 [aff 21 N.E. 84, 113 
Nay. 262), 


[a] Illustration.—The validity of 
a foreclosure sale, made not at the in- 
stance of the mortgagee or for the 
purpose of getting payment of the 
mortgage debt, but for the benefit of a 
purchaser of the equity under a de- 
fective conveyance, and for the pur- 
pose of curing that defect by cutting 
off the interest of a legal owner, that 
owner and his only known attorney 
béing residents of foreign countries, 
so distant that the notice of the sale 
eould not be expected to reach them, 
is so doubtful that no one should be 
compelled to take a title depending on 
it for validity. Martin v. Hamlin, 57 
N.E. 381, 176 Mass. 180. 


[b] Title held doubtful or defec- 
tive: (1) By failure to give notice 
of default as required by the power 
of sale. Foster, Hall & Adams Co. v. 
Sayles, 100 N.E. 644, 218 Mass. 319. 
(2) By purchase by administrator 
and guardian at foreclosure sale of 
decedent’s land. Ford v. Wright, 72 
N.W. 197, 114 Mich, 122. (3) Where 
the abstract showed foreclosure of a 
mortgage by advertisement, without 
showing that the mortgage contained 


a power of sale. Bryan vy. Straus 
Bros. & Co., 121 New. 800, 257 Mich. 
49. (4) Where notice of foreclosure 


did not state encumbrances as made 
in the mortgage. Bernstein v. Shain, 
160 N.E. 671, 263 Mass. 188. (5) 
Where resort to extrinsic evidence 
that the power of sale was properly 
exercised would be necessary to show 


that the foreclosure was _ valid. 
O’Meara vy. Gleason, 140 N.E. 426, 2 
Mass. 136. 

[ec] Purchase by trustee.—(1) In 
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ble beeause of a 


closure.°* » The 
trustee reporting 


litem for an 


in the deed and 


if the rights 


that effect.°° A 
to another does 


foreclosure pro- 


a good title.§t 


an action to recover back a cash 
payment made on a purchase of real 
estate on the ground of failure of de- 
fendants’ title, it appeared that a 
prior owner of the property, under 
whom defendants claimed, had pur- 
chased the same at a for eclosure sale 
in a suit wherein the purchaser was 
himself trustee in the mortgage and 
plaintiff in the suit. The title thus 
obtained was voidable at the instance 
of the beneficiaries of the trust, and 
defendants were chargeable with no- 
tice thereof, and, failing to show that 
there was in fact no breach of trust 
by such trustee, the title offered to 
plaintiff was not marketable, and he 
was entitled to recover his deposit 
and expenses. Priessenger vy. Sharp, 
14 N.Y.S. 372, 59 N.Y.Super. 815. (2) 
Hiduciary acquiring interest in gen- 
eral see supra § 567. 

[ad] Taking of proof.—Where a 
title rested on foreclosure against ten- 
ants in common, one of whom was an 
absentee, and the record did not show 
the taking of proof as to payments as 
required by statute, such title was 
not marketable, although between the 
contract and the date for elosing it 
plaintiffs procured an order under 
which they attached to the judgment 
roll, as of the date of the judgment, 
an alleged copy of the testimohy as to 
the facts required. Brody & Co. v. 
Hochstadter, 148 N.Y.S. 72. 


Foreclosure of mortgages generally 


see Mortgages §§ 1003-1199, 1341- 
2065. 

49. Jonghaus v. McCormick, 18 
Cal. 660; Winchester v. Parm, 141 A. 
271, 16 Del. Ch. 84; Scholle v. Scholle, 
4 N.Y.S. 809, 56 N.Y.Super. 399 [aff oi 
N.E. 84. 113 N.Y. 261]; Magawley v. 


Brady, 9 Ir.Hq. 59. 

[a] Where wife of grantee of 
mortgagor is not made a party to a 
foreclosure suit, the title is not mar- 
ketable. Kursheedt v. Union Dime 
Sav. Inst., 23 N.H. 478, 118 N.Y. 358, 
7 LRA. 229. 

50. Reynolds v. Cleary, 16 N.Y.S. 
421, 61 Hun 590; Crosby v. Thedford, 
% N.Y.Civ.Proc, 246,.13 Daly: 150: 
Fink v. Wallach, 95 N.Y.S. 872, 47 
Mise. 247 [rev on other grounds 96 N. 
Y.S. 548, 109 App.Div. 718]. 

[a] Supplemental and amended 
stuummons.—Where defendant in a 
foreclosure proceeding was given no- 
tice thereof by publication of sum- 
mons, it was immaterial that, at the 
time of the order of publication of 
Summons as against her, a supple- 
mental and amended summons had 
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covenant by the purchaser that he 


purchased for the benefit of an alien,®* or because 
of failure to record the referee’s deed on the fore- 
fact that 


an order directing the 
the sale to make title to a purchas- 


er was entered nune pro tune some years after trus- 
tee’s sale and delivery of deed is not alone ground 
of objection to purchaser’s title,®® but the recitals 


trustee’s report so filed are only 


prima facie evidence that the sale was had on the 
purported date, and that the purchaser was the last 
and highest bidder, and are insufficient to show as 
a matter of law that the purchaser’s title was inde- 
feasible, although sufficient to support 


a finding to 
confirmation of a foreclosure sale 


not of itself prevent one party to 
a contract of sale from performing his agreement 
to assign a bid made by him or by one acting on his 
behalf to the other party and convey to the latter 


been ordered for the purpose of bring- 
ing in the tenants of property, and 
a title based on the foreclosure was 
marketable. Mishkind-Feinberg Real- 
ty Co. v. Sidorsky, 98 N.Y.S. 496, 111 
App.Div. 578 [aff 82 N.E. 448, 189 N. 
Y. 402,.8 N.Y-Civ.Procuin:sS; 196]. 


Service .by publication in general 
See Process §§ 105-212. 

51. Baumeister v. Demuth, 81 N.Y. 
S. 148, 40 Mise. 22 [rev 82 N.Y.S. 831, 
84 App.Div. 394 (aff 71 N.H. 1128, 178 
N.Y. 630), on the ground that the de- 
fect had been cured and the proceed- 
ings rendered valid by an amendment 
nunc pro tunc]; Sweet v. Berry, (Tex. 
Civ.App.) 236'S.W. 531. 


Appointment of guardian ad litem 
in general see Infants §§ 276-296. 


52. Walker v. Gillman, 86 N.W. 
830, 127 Mich. 269. 


Time of sale under foreclosure pro- 
ceedings in general see Mortgages §§ 
1411-14138, 1821. 


53. Foster, Hall & Adams Co. y. 
Sayles, 100 N.E. 644, 213 Mass. 319. 


54. McIntyre v. Davis, 146 A. 186, 
106 N.J.Law 485; Stack vy. Hickey, 
138 N.W. 1011, 151 Wis. 347. 


[a] Outstanding deed.—Where a 
vendor tendered title under the fore- 
closure of a first mortgage, leaving 
outstanding a sheriff’s deed to a third 
person, executed on foreclosure of the 
second mortgage, Such deed, being a 
claim under judicial sale and not 
showing its invalidity on its face, or 
in connection with its first foreelo- 
sure, constituted a cloud, and ren- 
dered the vendor’s title unmarketable. 
Stack v. Hickey, 188 N.W. 1011, 151 
Wis. 347. 


55. Hemmer v. Hustace,-14 N.Y, 
Civ.Proc, 254 [aff 3 N.Y.S. 850, 52 
Hun 457]. 


Amount of property to be sold in 
general see Mortgages § 1419. 


56. Farrell v. Noel, 45 N.Y.S. 207, 
17 App.Div. 319; Larson vy. Thomas, 
Copter 927, b1 S.D. 564, 57 A.L.R. 

57. Ludlow v. Van Ness, 21 N.Y. 
Super. 178. 

58. Calder v. Jenkins, 16, N.Y.S 


797 [dism 30 N.H. 1149, 183 N.Y. 616]. 


Recording deed to purchaser on 
foreclosure in general see Mortgages 
§§ 1447, 1955. 


59. Briggs v. Asheville Develop- 
ers, 183 S.H. 3, 191 N.C. 784. 
60. Briggs v. Asheville Develop- 


ers, Supra. 
61. Becker v. Kelsey, 157 A. 177, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


$§ 569-570] 


[§ 569] (b) Foreclosure of Mechanic’s Lien.62 A 
title under the foreclosure of a mechanic’s lien is, 
in the absence of a showing of defects therein, a 
marketable title as against the objection that it is 
subject to attack by the heirs of decedent, who were 
not made parties to the proceedings to enforce the 
lien instituted after the owner’s death.*? 


[§ 570] (9) Title through Public Grant.°4 
tle by patent which depends for its validity on ex- 
trinsic matters, the determination whereof requires 
a judicial decree, is not marketable.*® 
ervations in the original patent may constitute en- 
cumbrances which will justify the purchaser in re- 
fusing to accept the title;** but, 
contracted for is one insured by a title company, 
the guaranty of which does not include action taken 
by a governmental agency, a public easement reserved 
by the state in the vendor’s patent does not consti- 
Where it is understood 
by the parties at the time of the contract for sale 
that title was to be acquired from the state, the 


tute such an encumbrance.®? 


9 N.J.Mise. 1265. 

Effect of confirmation of foreclo- 
sure sale in general see Mortgages §§ 
1863-1866. 

62. Title and rights acquired on 
foreclosure of mechanic’s lien in gen- 
eral see Mechanics’ Liens §§ 757-760. 


63. Reece v. Haymaker, 30 A. 404, 
164 Pa. 575 [aff 25 Pittsb.Leg.J.N.S. 
74, 42 Pittsb.Leg.J.O.S. 74]. 


[a] Objection cannot be made to 
the title on the ground that the me- 
chaniec’s claim should have been ap- 
portioned between two houses. Reece 
v. Haymaker, 30 A. 404, 164 Pa. 575. 


64 Public grant in general see 
Mines and Minerals §§ 115, 135; 
Navigable Waters §§ 223-243; Public 
Lands 50 C.J. p 872. 


Title and rights of purchaser from 
government in general see Public 
Lands § 85. 

65. Geray v. Mahnomen Land Co., 
173 N.W. 871, 143 Minn. 383. 

[a] Indian lands.—(1) Trust pat- 
ents issued by the federal government 
to Indians of the White Earth Indian 
Reservation under the general Indian 
Allotment Act and acts supplementary 
thereto, which do not on their face 
convey the fee title which must be 
established in an appropriate judicial 
proceeding, do not show a marketable 
title which the purchaser can be com- 
pelled to accept. Geray v. Mahnomen 
Land Co., 173 N.W. 871, 143 Minn. 388. 
(2) Under such act, until it is es- 
tablished that an Indian taking under 
a trust patent was of mixed blood, the 
title derived through such patent is 
not a marketable title. Geray v. 
Mahnomen Land Co., supra. (3) 
Indian lands and title thereto in gen- 
eral see Indians §§ 43-100. 


66. Wilson v. Coffey, 
92 Cal.App. 343. 

[a] Determination.—Where a ven- 
dor asserted that reservations in the 
patent were not encumbrances, the 
title was determinable from escrow 
instructions which constituted the 
contract of the parties. Wilson v. 
Coffey, 268 P. 408, 92 Cal.App. 343. 

Covenants, charges, and restrictions 
as encumbrances affecting title in 
general see infra §§ 587-596. 

67. Wilson v. Coffey, 268 P. 408, 
92 Cal.App. 343. 

[a] Thus, where escrow agree- 
ments provided that the guaranty of 
title by insurer did not include action 


268 P. 408, 
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ground. 


A ti- 
So, also, res- 


where the title 


by a governmental agency, “incum- 
brances” did not include the govern- 
ment’s right of way contained in the 
vendor’s patent. Wilson v. Coffey, 
268 P. 408, 92 Cal.App. 343. 

[b] Notice.—A vendee, signing es- 
crow instructions, which provided 
that the title insurer did not guaran- 
tee against action by a govern- 
mental agency, had at least construc- 
tive notice that encumbrances did not 
include rights of government. Wilson 
v. Coffey, 268 P. 408, 92 Cal.App. 343. 

Covenants, charges, and restrictions 
as encumbrances affecting title in 
general see infra §§ 587-596. 


68. Ward v. Pearsall, 3 F.(2d) 365. 


Conditions and provisos in contract 
cf sale in general see supra §§ 273- 
277. 


69. Knowledge of absence of pat- 
ent see supra § 530. 

Patents in general see Mines and 
Minerals §§ 324-876; Public Lands 
§§ 491-507. 


70. McCarty v. 
499.43 Ore 356. 

Patents to public lands in general 
see Public Lands §§ 491-507. 

71.— O'Neill v. Dougthitt, 18 P. 199, 
89 Kan. 316 [mod on other grounds 
20 P. 493, 40 Kan. 689]. 

[a] Thus, although no patent from 
the United States was of record for 
a part of the land sold, yet where 
it appeared that the receiver’s final 
receipt was of record, and a letter 
was Shown from the register of the 
land office, showing that the patent 
had issued and been delivered to the 
patentee, the vendor had a prima facie 
legal as well as equitable title. 
O’Neill v. Dougthitt, 18 P. 199, 39 Kan. 
316 [mod on other grounds 20 P. 493, 
40 Kan. 680]. 


Record of patent in general see 
Public Lands § 496. 

72. Doppelt v. Geliebter, 173 Ill. 
App. 634; Mathews v. Caldwell, (Tex. 
Commn.App.) 258 S.W. 810 [rev (Civ. 
App.) 241 S.W. 798]. 

73. Attebery v. Blair, 91 N.E. 475, 
244 Ill. 363, 185 Am.S.R. 342; Kincaid 
v. Dobrinsky, 225 Ill.App. 85; Metz 
v. Wright, 92 S.W. 1125, 116 Mo.App. 
631. And see generally Public Lands 
§ 493. 

[a] Tllustrations.—(1) Where the 
original entries from the United 
States government appear on the book 
of such entries, certified by the state 
auditor, showing the purchase of the 


Helbling, 144 P. 


Necessity of patent.®” 
agreement to sell real estate and furnish an abstract 
of title thereto binds him to convey a good market- 
able title based on a previously issued patent.7? 
title is not necessarily bad or unmarketable because 
no patent from the government is of record,™+ in 
the county where the land is situated,?? or, where 
all the requisites of a right to a patent have been 
complied with, even because no patent has been is- 
sued,‘ as where the vendor holds a final receipt or 
certificate,** or where title is otherwise sufficiently 
established.*° But since the naked legal title to land 
of the United States remains in the government until 
the issuance of a patent therefor,’* a contract which 
requires the vendor to furnish an abstract showing 
clear title cannot be specifically enforced by the ven- 
dor where the only title shown to a substantial part 
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contract is subject to state legislation reserving cer- 
tain rights to the public on all land sold by the state, 
and objection to title eannot be made on that 


A homestead entryman’s 


A 


land more than fifty years before, the 
title is not defective because the en- 
tries were not followed by patents to 
the purchasers. Attebery v. Blair, 91 
N.E. 475, 244 Ill. 868, 135 Am.S.R. 
342. (2) Under a statute making 
an entry under the land laws of the 
United States sufficient to support an 
action of ejectment, the absence of a 
patent to land does not vitiate the 
title when the land has been duly en- 
tered on and the entryman has com- 
plied with all the essentials necessary 
to entitle him to a patent. Metz v. 
Wane 92 S.W. 1125, 116 Mo.App. 


74. Godding v. Decker, 32 P. 832, 
3 Colo.App. 198. And see generally 
Public Lands § 136. 


[a] Receipt for purchase money.— 
Under a statute providing that the 
certificate of the register and receiver 
shall be deemed evidence of title to 
government land, and superior to all 
other evidence of title except a patent 
for the same tract, a person holding 
a receiver's receipt for the purchase 
money of land has a marketable title 
thereto. Godding v. Deker, 32 P. 832, 
3 Colo.App. 198. 


[b] In Saskatchewan the fact that 
in a crown grant of a portion of a sec- 
tion of land the words used are 
“Grant, convey and assure” and in an- 
other grant of the balance of the sec- 
tion the words are “Grant, release 
and quit claim” is of no essential 
value, and in each case an estate in 
fee simple is granted, which, being 
subject to the usual reservations the 
holder of the certificate of title is- 
sued, may convey the whole section 
in fee simple subject to the conditions 
and reservations expressed in the 
original grant from the crown. 
Northern Trust Co. v. Turner, [1923] 
2 Dom.L.R. 1175 [aff [1923] 1 Dom. 
Daee (aie 


75. See infra this note. 


fa] In Texas a purchaser cannot 
object that the vendor’s title to land 
in a certain city is imperfect because 
not deraigned from the sovereignty 
where the city conveyed in 1852, since 
a deed executed in that year convey- 
ing property appearing as a part of 
its subdivision, together witn the 
legislative recognition (Laws of Re- 
public [1837] p 37) of the city’s title 
within its ancient boundaries, sufti- 
ciently shows grantee’s title from the 
sovereignty. Poulton v. Magruder, 

76. See Public Lands § 74. 
(Civ.App.) 243 S.W. 512. 


s 
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of the lands is a government entry without final 
proots.*7 Where there is a covenant to convey land 
on a patent issued to a certain person, the rights of 
the obligee cannot be defeated by a contrivance by 
the obligors, by which the patent for the land men- 
tioned in the covenant is caused to be issued to an- 
other.*§ 

Prior grant forfeited. A prior grant from the 
state which becomes forfeited constitutes no cloud 
on the title acquired under a subsequent grant,*® 
and therefore one who contracts to purchase such 
title may be compelled to do so.*° 


[$ 571] (10) Title under Escheat or Forfeiture.*1 
Since the term “escheat” means the falling of a de- 
cedent’s estate into the general property of the 
state on his death mtestate and without lawful 
heirs,®? where a vendor claims under a title derived 
from the state under an escheat of the property of 
a certain person, he is bound, in order to satisfy 
the purchaser’s right to a marketable title, to show 
that such person left no heirs competent to take by 
descent;** and, although the purchaser is entitled 
to reject the title where a claim of ownership as heir 


137: F. 756, 90. 


77. Day v. Mountin, 
(2a) 66. 


TORC.CLA. 91.910. 


Ark.—Holt v. Manuel, 54 S.W. 


is outstanding,’ the vendor’s title is marketable 
where many years have elapsed since the original 
owner’s death without the establishment of any claim 
by heirs.*®® 

Forfeiture. The mere fact that the property, some 
years before, appeared on the delinquent lsts is 
no ground for rejecting the title, where there is no 
evidence of forfeiture to the state, and the state has 
for many years assessed and collected taxes on the 
property.*° 

[§ 572] (11) Title after or through Partition.*’ 
One claiming under or through.a partition in judi- 
cial proceedings cannot give a good title if the pro- 
ceedings were so defective or irregular*® as to east 
a doubt on his title;5® but it is otherwise where the 
proceedings were regular and the title is free from 
reasonable doubt.9° A defect in the partition pro- 
ceedings may be cured by lapse of time, so as to ren- 
der the title marketable;®! and where the record of 
the suit shows facts justifying the partition, as 
made, a judgment or decree thereof makes the rec- 
ord title perfect or marketable,®? unless the judg- 


Drucker, 85 N.Y.S. 601, 90 App.Div. 28. 
[a] Illustration. — A failure for 


78. Fitzpatrick v. Hanrick, 11 Ala. Del.—Murphy v. Artysiewicz, 144] fifty years to attack a misdescription 

783. A. 44, 16 Del.Ch. 6 of a share allotted by the comin 

' ; i yee . 939,| Sioners in a partition suit, where in 

ee Ca heed v. Ratliff, 31 S.H. 512, peer v. Lehman, 10 So. 939, fact: the division was .prohecl aiatel 

i c : : , |renders such a defect immaterial. 

80. Matney v. Ratliff, supra. N.Y.—Hoepfner v. Sevestre, 10 N.Y.| witchener v. Holmes, 22 S.W. 1070, 
Title under escheat in general|S. 51, 56 Hun 640; Althause v. Rad-| 417 Mo. 185. 


81. 
see Escheat §§ 33-35, 37-41. 


82. See Escheat § 1. 
83. Matter of Clarke, 116 N.Y.S. 
Oia el vA ppbv, 68S" [ate (89). No: 


1098, 195 N.Y. 6131. 

84. Norwegian Evangelical Free 
Church v. Milhauser, 230 N.Y.S. 293, 
224 App.Div. 756 [rev 218 N.Y.S. 291, 
128 Mise. 439, and rev on the facts 
169 N.E. 134, 252 N.Y. 186 (rearg den 
PRO INSEL 165, 252 INaY. 61711. 


85. Norwegian Evangelical Free 
Church v. Milhauser, 169 N.E. 134, 
252 N.Y. 186. 

86. Henry v. Barker, 58 So. 138, 
130 La. 431. 


Forfeiture for nonpayment of taxes 
in general see Taxation §§ 2165-2217. 
87. Title acquired under partition 
by: 
Act of parties in general see Partition 
§ 36-38. 
Judicial proceeding in general see Par- 
tition § 788. 
88. See Partition §§ 47-948. 


89. Moore v. Appleby, 15 N.E. 377, 
108 N.Y. 237; Schween v. Greenberg, 
27 N.Y.S. 760, 76 Hun 354. 


[a] Mlustratious.—(1) A con- 
tract vendee is not required to com- 
plete his purchase where the vendor 
acquired his title through partition 
proceedings in which remaindermen 
were not made parties. Moore v. Ap- 
pleby, 15 N.E. 377, 108 N.Y. 237. (2) 
Where land was devised to testator’s 
children with the proviso that, if one 
should die without issue, his share 
should go to the survivors, and one 
son died, and another son sued for 
partition, and plaintiff purchased at 
the partition sale, the failure to make 
a daughter of the testator a party to 
the suit rendered plaintiff's title 
doubtful, and he could not compel a 
purchaser to accept. Schween  v. 
Greenberg, 27 N.Y.S. 760, 76 Hun 354. 


de, 16 N.Y.Super. 410. 


Tex.—Nelson vy. Butler, 
TIOGS Wi Splely 


[a] Illustration.—Where a _ testa- 
tor devises all his property in trust to 
apply the personalty and the rents to 
the payment of his debts and of 
specific legacies, and after their pay- 
ment, then over to designated persons, 
the trust, even if invalid as such, is 
good as a power, and a purchaser un- 
der a decree of sale rendered in an 
action for the partition of the land, to 
which all the devisees and legatees 
were parties, takes a marketable title, 
although the heirs were not repre- 
sented. Hoepfner v. Sevestre, 10 N.Y. 
S. 51, 56 Hun 640. 


[b] Appointment of attorney.— 
That an attorney was not appointed, 
as required by statute, to represent 
absent heirs, or was irregularly ap- 
pointed, does not affect title derived 
from a partition sale: Mather v. 
Lehman, 10 So. 939, 44 La.Ann. 617. 


[c] As to place of judgment.— 
That judgment setting apart land de- 
scribes it as having been rendered in 
one county, when it was rendered in 
another, does-not prevent the title be- 
ing a good marketable one. Nelson y. 
Butler, (Tex.Civ.App.) 190 S.W. 811. 


[ad] No reasonable doubt as to suf- 
ficiency of title is created where 
actual service was had on infant de- 
fendants in the partition suit, by de- 
livering to each of them a copy of the 
summons and a copy to their mother, 
and in addition the decree in partition 
suit contained a recital that the court 
found that actual service was had 
on the_ infants. Holt v. Manuel, 
(Ark.) 54 S.W.(2d) 66. 


Freedom from reasonable doubt as 
element of marketability in general 
see supra § 535. 

91. Mather v. Lehman, 16 So. 939, 
44 La.Ann. 617; Mitchener v. Holmes, 
22 S.W. 1070, 117 Mo. 185; Hagan v. 


(Civ. App.) 


92. Day v. Kingsland, 41 A. 99, 57 
N.J.Eq. 134; Tolosi v. Lese, 104 N.Y. 
8S. 1095, 120 App.Div. 53: 

[a] TIllustrations.—(1) Where the 
vendor claimed under a decree of par- 
tition between “surviving heirs’ en- 
titled under a will, and the record of 
the suit showed that two heirs had de- 
parted more than thirty years previ- 
ous and had not since been heard 
from, and there was evidence therein 
that one of them had died young and 
without children, and that a third had 
gone away more than fifty years be- 
fore, and the bill, without making 
them parties, alleged their death with- 
out issue before the estate vested, and 
that a named defendant was the only 
heir to their interest, the decree made 
the record title perfect. Day v. Kings- 
Tanids ote An 9 9e SOIN. dk Ge eee me 
Where there was under the terms of a 
will no express devise of the premises 
to the executor and executrix, but 
they were expressly authorized to col- 
lect the rents and were given a power 
of sale, and, in a subsequent clause, 
the premises were expressly devised 
to the children of the testatrix, and 
the executor and executrix were ex- 
pressly directed, after executing the 
power of sale, to pay over to each 
adult child his share, and the executor 
and executrix did not exercise their 
power of sale, but acquiesced in a par- 
tition sale in a proceeding instituted 
by the successor in interest of one of 
the legatees, and with no evidence of 
bad faith or of prejudice to the rights 
of any of the parties in the partition 
proceeding. The judgment in parti- 
tion was binding on all the parties 
in interest, until vacated in a direct 
proceeding, and the likelihood of such 
an application and of its success after 
all the parties but one were of age 
and had received their share of the 
proceeds of the sale, and the infants’ 
share had been accepted and held by 
trustees in accordance with the pro- 
visions of the will, was too improba- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 572-573] 


ment or decree is vacated. 


By act of parties.°* A title derived under a par- 
tition agreement, joined in by all the parties interest- 
ed, is a good marketable title.°* Where two persons, 
being in possession of a tract of land of which one 
of them owns one half and the other three eighths, 
divide it equally, a purchaser from the one who owned 
one half cannot complain of the title on account 
of the claim of the owner of the other one eighth, as 
the latter may be required to take his share out of 
the one half allowed to the other owner.?® 


[§ 573] (12) Title from or through Husband or 
Wife. In jurisdictions in which a wife can execute 
a valid deed only with the consent and joinder of her 
husband,®* a conveyance by a wife without the join- 
der of her husband and without a release of his 
curtesy or dower does not convey a good and mar- 
ketable title which a purchaser is required to ac- 
cept.°§ But it has been held that a purchaser under 
a contract which does not require the vendor’s wife 
to join in the conveyance cannot refuse to accept a 
conveyance because the wife declined to join, but 
must accept the deed and rely on its covenants to 
protect him against any possible claim of dower.°® 
A statutory provision that, after a separation, no 
transfer by a husband, except in payment of bona 
fide debts, shall pass the title to property so as to 
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avoid the vesting thereof according to the verdict 
of the jury in a suit for divorce, does not restrict 
a transfer by a husband of his property for value 
prior to the institution of a divorce suit, so as to 
render the title unmarketable, but only affects con- 
veyance made during the pendency of the suit.1 


Community property. Except in jurisdictions in 
which, in the absence of statute to the contrary, a 
husband alone may convey a good and marketable 
title to community property,? where a conveyanee 
in the vendor’s chain of title by a husband or wife 
alone was insufficient to pass the title to the entire 
property because it was community property, the 
purchaser may refuse to accept it, as not being a good 
and marketable title, unless authority so to con- 
vey has been obtained from or on behalf of the other 
spouse, or his or her heirs,® or unless a good title 
has been acquired by adverse possession;® and this 
rule is not affected by the fact that the property 
has been appraised as the separate property of the 
vendor spouse.’ This rule, however, does not pre- 
vent one spouse from conveying a good marketable 
title to his interest in the community property.® 


Entirety. Subject to the rules relating to ten- 
aney by entirety generally,® a title from or through 
a husband or wife, of land held by them as tenants 


ble to render the title to the premises 
unmarketable. Tolosi v. Lese, 104 N. 
Y.-S. 1095, 120 App.Div. 53. 

Operation and effect of decree in 
partition in general see Partition §§ 
413-417. 

93. Tolosi v. Lese, 104 N.Y.S: 1095, 
120 App.Div. 53. 

94. As creating or conferring title 
in general see Partition §§ 36-38. 


95. In re Eppig’s Will, 235 N.Y‘S. 
416, 134 Misc. 339; Waller v. Dickson, 
(Tex.Civ.App.) 229 S.W. 893. 

[a] Facts held insufficient.— 
Where a will provided for payments 
to certain children of testator, a deed 
by the executor to one of those chil- 
dren in payment of her legacy, and an 
instrument executed by the heirs, con- 
firming the deeds of the executor, do 
not conclusively establish, as a mat- 
ter of law, a consent partition by the 
parties so as to make an abstract of 
title showing such instruments dis- 
close a good title of record in the 
executor’s grantee. Waller v. Dick- 
son, (Tex.Civ.App.) 229 S.W. 893. 

96. Turner v. Howell, 53 S.W. 643, 
21 Ky.L. 979. 

97. See Husband and Wife § 880. 

98. McCarty v. Lingham, 146 N.E. 
64a 1 2Ohior Site Soi 

Conveyance by married woman in 
general see Husband and Wife §§ 375— 
38014, 653-657. 

Curtesy as affecting good and mar- 
aoe’ title in general see infra § 
97. 

99. Bartak v. Isvolt, 103 N.E. 967, 
261 [ll. 279; McMillen v. Betz, 224 
Tll.App. 117. 

Dower as encumbrance affecting 
title in general see infra § 599. 

i singleton” vy. Close.) 61 \S.E. 722; 
130 Ga. 716. 

Pending action as affecting title in 
general see supra §§ 554, 555. 

Setting aside fraudulent convey- 
ance in general see Divorce § 734. 

2. Sale or conveyance of commu- 
nity property in. general see Husband 


and Wife §§ 1209-1214. 

3. See infra this note. 

[a] In California a deed to com- 
munity real property acquired prior 
to Civ. Code (1917) § 172a, requiring a 
wife to join in executing a convey- 
ance of community property, which 
is signed by the husband alone, con- 
veyS a good and marketable title. 
Staton v. Buster, 249 P. 878, 79 Cal. 
App. 428. 


4. Succession of Fay, 109 So. 824, 
161 La. 1022; Revol v. Stroudback, 31 
So. 665, 107 La. 295; Conrad v. Freed, 
6 La.A. (Orleans) 253: Vigo v. Mor- 
rill; 2 La.A. (Orleans) 75>), Gaut. v, 
Dunlap, (Tex.Civ.App.) 188 S.W. 1020; 
Hollifield v. Landrum, 71 S.W. 979) 31 
Tex.Civ.App. 187; Colpe v. Lindblom, 
106 P. 634, 57 Wash. 106. See Hero v. 
Bloch, 11 So. 821, 44 La.Ann. 1032; 
Durruty v. Musacchia, 7 So. 555, 42 
La.Ann. 357 (both cases recognizing 
the rule, but holding otherwise on the 
facts). 

[a] Illustrations. — (1) Where 
land which has been conveyed to a 
husband and wife, is subsequent- 
ly conveyed by the former, when 
a widower, it does not show a clear 
and merchantable title. Gaut v. Dun- 
lap, (Tex.Civ.App.) 188 S.W. 1020. (2) 
Under a contract by a husband or wife 
alone to sell property, the purchaser 
may refuse to accept a conveyance 
from him or her alone, where it ap- 
pears that the property is community 
property and that a conveyance by 
both is necessary to convey a good 
title. Colpe v. Lindblom, 106 P. 634, 
57 Wash. 106. (3) Where a wife’s 
paraphernal property is, during the 
marriage, sold and repurchased by 
her, a reasonable doubt arises as to 
whether by the sale and resale of the 
property during marriage the para- 
phernal status has been changed, and 
a purchaser cannot be compelled to 
accept title until the doubt has been 
removed. Conrad yv. Freed, 6 La.A. 
(Orleans) 253. 

{b] Rule applied.—On the issue 
whether a title offered a prospective 
purchaser of land was good and mar- 
ketable, the fact might properly be 


considered, as showing a defect there- 
in, that the vendor’s predecessor in 
title, thirty-five years before, sold the 
land, when, under the community law, 
he could pass title to but one half. 
Hollifield v. Landrum, 71 S.W. 979, 
31 Tex.Civ.App. 187. 
_ [c] Estoppel to deny that property 
is cominunity property.—Where a 
husband, after contracting to sell 
land, files a sworn petition asking the 
appointment of a guardian for his in- 
sane wife, alleging that the property 
is community property, he cannot 
afterward say that the wife has no in- 
terest in the property, and insist that 
the purchaser accept his conveyance 
as giving a marketable title. Colpe v. 
Lindblom, 106 P. 634, 57 Wash. 106. 

on Vigo wv. Morrill 2) bara a@ ie 
leans) 75. 

[a] Thus, where a vendor tenders 
a title which he acquired, one half 
from a surviving spouse in community 
and the other half by subsequent 
proper judicial proceedings from the 
minor heirs of the deceased spouse 
in community, and there are no com- 
munity debts of such spouses, the 
title will be held good and valid. 
eee v. Morrill, 2 La.A. (Orleans): 


6._ Revol v. Stroudback, 31 So. 665, 
107 La. 295. 

Title by adverse possession as good 
marketable title in general see supra 
§§ 542, 543. 


_7. Sparkman v. Davenport, (Tex. 
Civ.App.) 160 S.W. 410 [rev on other 
grounds (Commn.App.) 208 S.W. 6581}. 


[a] Thus the fact that the ap- 
praisers of an estate appraised cer- 
tain land as decedent’s separate estate 
would not be binding on a bona fide 
purchaser if there was any interest 
which decedent’s wife in fact had in 
the land. Sparkman vy. Davenport, 
(Tex.Civ.App.) 160 S.W. 410 [rev on 
other grounds (Commn.App.) 208 S.W. 

8]. 

SmeaVigiolva Morrill: so) luna 
leans) 75. 


aed See Husband and Wife §§ 97— 


(Or- 
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by the entirety,t® is a good and marketable title, 
whieh a purchaser may be required to accept where 
it is free from reasonable doubt,"! 
it is subject to the debts of a deceased spouse.'” 


Homestead.!® 


title.** 


[§ 574] (18) Title through Judicial Sale.'® A ti- 
tle acquired through a judicial sale is good and mar- 


10. Conveyance by tenants by en- 
tirety in general see Husband and 
Wife § 102. 

11. McArthur v. Weaver, 113 N.Y. 
S. 1095, 129 App.Div. 743. 

fa] Mustration.—Where land was 
conveyed to a named grantee “and his 
wife,’ and the grantee contracted to 
sell the land, but died before the 
execution of the deed, and thereafter 
his wife, as administratrix, and in her 
own right, presented to the purchaser 
offered to 


an abstract of title, and S 
execute and deliver a deed of the 


preniises, the title was not defective 
because the deed under which she held 


was made to the grantee “and his 
wife,” without naming the wife, it 


appearing that his wife, who sur- 
vived him, and who was the adminis- 
tratrix of the estate, was his wife 
prior to the execution and delivery of 
such deed, and remained such up to 
the time of his death. McArthur v. 


Weaver, 1138 N.Y.S. 1095, 129 App. 
Div. 743. 
[b] Execution sale of husband’s 


jnterest as tenant by entirety.— 
Where the husband’s interest in land 
as tenant by the entirety is sold on 
execution under a judgment secured 
by his wife for alimony, and such in- 
terest is purchased by a third person, 
who subsequently ‘assigns the 
sheriff’s cemificate of sale to the wife, 
and the certificate is followed by a 
sheriff’s deed to her, her title is such 
as to support her action for specific 
performance against a purchaser 
from her. Mardt v. Scharmach, 119 
N.Y.S. 449, 65 Misc. 124. 

12. Dutton v. Buckley, 242 P. 626, 
116 Or. 661. 

[a] Thus, where a deed by a hus- 
band to himself and wife conveys wife 
one-half interest and remainder in the 
other half in case of his death, the 
remainder is subject to the husband’s 
debts, and a purchaser from the wife 
is not bound to take the property with 
a ehance of. having it subjected to 
such debts. Dutton vy. Buckley, 242 P. 
626, 116 Or. 661. 

Debts of decedents as encumbrances 
affecting title in general see infra § 
598. 

13. Operation and effect of convey. 
ance of homestead in general see 
Homesteads §§ 310-3831. 

14. Sheehy v. Miles, 28 P. 1046, 93 
Cal. 288; Richmond v. Koenig, 45 N, 
W. 1098, 43 Minn. 480; Robinson vy. 
Steele, 163 P. 486, 95 Wash. 154 [aff 
157 P. 845, 91 Wash. 268]. 


A purchaser cannot be compelled 
to accept a title derived through the sale of a home- 
stead whore the title is doubtful,?* as where the law 
requires the consent and joinder of both husband 
and wife to a conveyance of the homestead,'® and a IK 
conveyance thereof is made by one spouse without 
the consent and joinder of the other.*® 
ple, on a contract for sale of a homestead, in which 
under the law the vendor’s wife has a life estate, 
or of which the law prohibits a conveyance except by 
both husband and wife, her refusal to join in a con- 
veyance prevents him from conveying a marketable 
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but not where 


doubt.?° 
judgment taken 


22 


‘or am- 
For exam- | purchaser,?? a 


as 


of 


§ 575] (14) Title of Bona Fide Purchaser. 
ject to the rules as to what constitutes a bona fide 
title may be good or marketable, not- 
withstanding apparent defects therein, because the 
vendor or one under whom he elaims is protected 
a bona fide purchaser for value;?* and the title 
a bona fide purchaser is not rendered unmarket- 
able by a prior deed or instrument from his grantor 


[§§ 573-575. 


ketable where the sale and all the proceedings relat- 
ing thereto are regular and valid;!° but not where, 
because of irregularity or invalidity in sueh pro- 
ceedings and sale, the title is subject to reasonable 
A title that depends on a sale under a 


against a married woman, which 


does not show on its face, as required by law, that 
she was liable, is not marketable.?1 


Sub- 


to a third person, of which he had no notice, and 


deed,?+ 


[a] By Indians.—Where it was not 
clear whether Indians who had en- 
tered homestead lands under Act 


Congr. March 8, 1875, made their final 


proofs under that act or under Act 
Congr. July 4, 1884, the title of a 


grantee of such Indians is not free 
from reasonable doubt and not mar- 
ketable, so that a prospective purchas- 
er could not be compelled to take and 
pay for land. Robinson v. Steele, 163 
P. 486, 95 Wash. 154 [aff 157 P. 845, 91 
Wash. 268]. 

[b] Evidence as to homestead.— 
Where the validity of an offered title 
depended on whether a_ homestead, 
which a prior owner had formerly ac- 
quired in the land, was, at the time 
of his death, five years later, still sub- 
sisting, the recitals in the homestead 
claim were not evidence to the pur- 
chaser that at the time of such own- 
er’s death the homestead was still 
subsisting, and the purchaser need not 
accept the vendor’s statement that the 
homestead was still subsisting, nor 
seek extraneous information in regard 
thereto, Sheehy v. Miles, 28 P. 1046, 
93 Cal. 288. 


15. See Homesteads § 259. 


16. Kneeland v. Hetzel, 229 P. 218, 
108 Okl. 3; Burks v. Neutzler, (Tex. 
Civ.App.) 289 S.W. 436 [rev on other 
grounds (Commn.App.) 2 S.W.(2d) 
416, and motion den (Commn.App.) 7 
S.W.(2d) 65]. 


[a] Thus (1) a conveyance of 
premises onee occupied as a home- 
stead, by one spouse without the oth- 
er joining while living separate and 
apart, but not divorced, with no show- 
ing that any other home was ever 
jointly acquired, does not satisfy a 
contract to furnish an abstract show- 
ing a merchantable title (Kneeland v. 
Hetzel, 229° P> 278, 108 Oki. 3)} 2) 
and the fact that a vendor’s wife did 
not join him ina sale of the property, 
and that there was no showing that 
it was not homestead property, con- 
stitutes a material objection to the 
title (Burks v. Neutzler, (Tex.Civ. 
App.) 289 S.W. 486 [rev on other 
grounds (Commn.App.) 2 S.W.(2d) 
416, and motion den (Commn.App.) 
7 S.W.(2d) 65]). 

Operation and effect of conveyance 
without consent or joinder in general 
see Homesteads §§ 811-381. 


17. Schwab vy. Baremore, 104 N.W. 
10, 95 Minn. 295; Castlebury v. May- 
nard, 95 N.C. 281. 


18. Title of purchaser at judicial 
sale in general see .Judicial Sales §§ 


which was not recorded fintil after the record of his 


114-129. 


Yitle through foreclosure proceed. 
ings see supra §§ 568, 569. 

19. Kentucky By-Products Coal 
Co. v. Wells, 47 S.W.(2d) 729, 243 Ky. 
89; Greenblatt v. Hermann, 38 N.E. 
966, 144 N.Y. 13; Sloane v. Martin, 24 
N.Y.S. 661 [aff 28 N.Y.S..332, 77 Hun 
249]; Dalzell v. Crawford, 1 Pars.Eq. 
Cas. 37,2 PasL.J. 17: 

[a] Commissioner’s deed.—A con- 
tract founded on a commissioner’s 
deed in a judicial sale may be specifi- 
cally enforced, unless there is reason- 
able ground for a successful attack on 
the deed’s validity. Wolverton v. 
yeaa. 10. S.W.(2d)” 837, > 226° Ky: 

[b] As to process.—(1) Where the 
sufficiency of a publication to sell 
land to pay decedent’s debts was 
questioned collaterally, defendant 
purchaser claiming that the affidavits 
were bad and that the title to the land 
was unmarketable, the _ affidavits 
which alleged that defendants were 
nonresidents and that deponent, plain- 
tiff’s attorney, had used due diligence 
to serve them in the state were suffi- 
ecient. Carman v. Bedell, 144 N.Y.S. 
328, 82 Misc. 652. (2) Omissions in 
the judicial process through which 
the’ title passed, which omissions 
could be supplied by amendments by 
the court in which the proceedings 
were had, are not a sufficient objec- 
tion. Dalzell v. Crawford, 1 Pars.Eq. 
Gass, 2) Pawar dite 


20. D.C.—American Security, ete., 
Co, v. Muse, 4° App.D.C. 12 ‘(asi to 
jurisdiction of court to order sale). 


La.—James v. Meyer, 7 So. 618, 41 
La,Ann. 1100. 


Minn.—Williams v. Schembri, 46 N. 
W. 403, 44 Minn. 250 (guardian’s sale 
not in conformity with order of 
court). 

N.J.—Young v. Rathbone, 16 N.J. 
Eq. 224, 84 Am.D. 151. : 

Pa.—Holmes v. Woods, 32 A. 54, 168 
>a, 630. 

Freedom from reasonable doubt as 
element of marketability in general 
see Supra § 535. ; 


21. Swayne v. Lyon, 67 Pa. 436. 
22. See infra §§ 906-1044. 
23. Levy _v. Iroquois Bldg. Co., 30 


A. 707, 80 Md. 300; Seldner v. Mc- 
Creery, 238 A. 641, 75 Md. 287; Pash- 
kow v. Frankel, 139 A. 56, 101 N.J.Aq. 
510 [aff 141 A. 746, 102 N.J.Eq. 547]. 


24. Baecht v. Hevesy, 101 N.Y.S. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 576] 3. Encumbrances*?5—a, Necessity 
Freedom frem Encumbrances—(1) In Absence of 
In the absence of specific pro- 


Express Provision. 


VENDOR AND PURCHASER 


of 


es.77 


vision to the contrary, the vendor must convey a 


title which is free from encumbrances, and the pur- 
chaser is not bound to accept an encumbered title 
even though the vendor is solvent.?6 
providing that use of words “grant” or “convey” im- 
plies a title free from encumbrances at the time 


413, 115 App.Div. 509; Jay v. Wilson, 
36 N.Y.S. 186, 91 Hun 391 [aff 53 N.E. 
1126, 158 N.Y. 693]; Abraham v. May- 
er, 27 N.Y.S. 264, 7 Misc. 250. 


{a] In Ontario the rule stated in 
the text applies, under Registry Act 
(1910) § 70, where he receives his con- 
veyance without notice of the prior 
unregistered instrument, although he 
has notice thereof before he regis- 
ters his conveyance. Peebles v. 
Hyslop, 30 Ont.L. 511, 5 Ont.W.N. 826. 


Records as constituting notice as 
element of bona fide purchaser in gen- 
eral see infra §§ 968-1010. 

25. Covenants against encum- 
brances generally see Covenants §§ 
109-127, 46. 

26. U.S.—Gray v. Smith, 76 F. 525 
[aff 83 F. 824, 28 C.C.A. 168]; Garnett 
v. Macon, 10 F.Cas.No. 5,245, 2 Brock. 
185, 6 Call (10 Va.) 308. 


Ala.—Eaton v. Sadler, 110 So. 10, 
215 Ala. 161; Thrasher v. Pinckard’s 
Heirs, 23 Ala. 616; Smith y. Robert- 
son, 23 Ala. 312. 


Cal.—Smiddy v. Grafton, 124 P. 433, 
163 Cal. 16, Ann.Cas.1913E 921; Eas- 
ton v. Montgomery, 27 P. 280, 90 Cal. 
307, 25 Am.S.R. 123; Jonghaus v. Mc- 
Cormick, 18 Cal. 660; Zlozower v. 
Lindenbaum, 281 P. 102, 100 Cal.App. 
766; Hixson v. Honey, 122 P. 1097, 
18 Cal.App. 230; Whittier v. Gormley, 
86 P. 726, 3 Cal.App. 489. 


Fla.—Taylor v. Day, 136 So. 701, 1062 
Fla. 1006; Wheeler v. Sullivan, 106 
So. 876, 90 Fla. 711; Frazier v. Boggs, 
20 So. 245, 37 Fila. 307. 

Ill.—Mosher v. Rogers, 5 N.E. 583, 
117 Ill. 446. 

Ind.—Warner v. Hatfield, 4 Blackf. 
392. 

Ky.—Hatcher y. Andrews, 
561. 

Me.—Sibley v. Spring, 12 Me. 460, 28 
Am.D. 191; Smith v. Haynes, 8 Me. 
128. 

Md.—Cityco Realty Co. of Balti- 
more City v. Friedenwald, 100 A. 374, 
130 Md. 329; Kraft v. Egan, 26 A. 1082, 
78 Md. 36; Gill v. Wells, 59 Md. 492; 
Owings v. Baldwin, 8 Gill 337; Bu- 
chanan vy. Lorman, 3 Gill 51. 

Mass.—Grant v. Pizzano, 163 N.E. 
162, 264 Mass. 475; Smith v. McMa- 
hon, 83 N.E. 9, 197 Mass. 16; Mead v. 
Fox, 6 Cush. 199; Swan .v. Drury, 22 
Pick. 485. 


Mich.—Allen v. Atkinson, 21 Mich. 
re 
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Minn.—Murphin v. Scovell, 43 N.W. 
1, 41 Minn. 262; Cogan v. Cook, 22 
Minn. 137. 

Mo.—Herryford v. Turner, 67 Mo. 
296; Parsons v. Kelso, 125 S.W. 227, 
141 Mo.App. 369; Pursley v. Good, 68 
S.W. 218, 94 Mo.App. 382. 

N.H.—Little vy. Paddleford, 13 N.H. 
LOT 

N.J.—Johnson v. Smock, 1 N.J.Law 
106; Behr v. Hurwitz, 105 A. 486, 90 
N.J.Eq. 110; Van Keuren v. Siedler, 
66 A. 920, 73 N.J.Eq. 239; Newark Sav. 
Inst. v. Jones’ Ex’rs, 37 N.J.Hq. 449 
Pati 3S aN. J.Bq: 299]. 


Vt. 124 


Encumbrances. 
Under statutes 


N.Y.—Wallach v. Riverside Bank, 
100 N.B. 50, 206 N.Y. 434; Emerick v. 
Hackett, 84 N.E. 805, 192 N.Y. 162; 
Vought v. Williams, 24 N.B. 195, 120 
N.Y. 258, 17 Am.S.R. 634, 8 L.R.A. 591; 
Moore v. Williams, 22 N.H. 233, 115 
N.Y. 586, 12 Am.S.R. 844, 5 L.R.A. 654; 
Hinckley v. Smith, 51 N.Y. 21; Dela- 
van _v. Dunean, 49 N.Y. 485; Burwell 
v. Jackson, 9 N.Y. 535; Wallach v. 
Riverside Bank, 104 N.Y.S. 661, 119 
App.Div. 238; Karker v. Haverly, 50 
Barb. 79; Morange v. Morris, 34 Barb. 
311 [aff 3 Abb.Dec. 314, 3 Keyes 48, 32 
How.Pr. 178]; Reeder v. Schneider, 3 
Thomps.&C. 104; Hewison v. Hoffman, 
4 N.Y.S. 621, 15 Daly 176; Obrey v. 
Collins, 200 N.Y.S. 175, 121 Misc. 93; 
Turner vy. Walker, 82 N.Y.S* 340, 40 
Misc. 879; Weinstock v. Levison, 14 
N.Y.S. 64, 20 Civ.Proe. 1, 26 Abb.N. 
Cas. 244; Re Hunter’s Petition, 1 
Edw.Ch. 1. Contra Ketchum y. Evert- 
son, 13 Johns. 359, 7 Am.D. 384; Van 
Eps _v. Schenectady, 12 Johns. 436, 7 
Am.D. 330. 


N.C.—Leach v. Johnson, 19 S.E. 239, 
114 N.C. 87, 41 Am.S:R. 784. 

Or.—Sanford v. Wheelan, 7 P. 324, 
12 Or. 301; Collins v. Delashmutt, 6 
One: 

Pa.—Mitchell v. Steinmetz, 97 Pa. 
251; Nicol v. Carr, 35 Pa. 381; Magaw 
v. Lothrop, 4 Watts & S. 316; Doebler 
v. Rank, 3 Pa.Dist. 494. 


ae v. Fickling, 31 S.C.L. 
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Utah.—Glassman y. Condon, 76 P. 
343, 27 Utah 463. 


Vt.—Drew v. Bowen, 146 A. 254, 102 


Va.—McAllister v. Harman, 42 S.E. 
920, 101 Va. 17; Kirschbaum v. Coon, 
25 S.E. 658; Kenny v. Hoffman, 31 
Gratt. (72 Va.) 442: Christian v. Ca- 
bell, 22 Gratt. (63 Va.) 82. 

Wis.—Curtis Land, etc., Co. v. In- 


terior Land Co., 118 N.W. 853, 137 Wis. 
341, 129 Am.S.R. 1068. 


Man.—Brandon Steam Laundry Co. |. 


v. Hanna, 19 Man. 8. 
N.B.—Scott v. Garnett, 7 N.B. 624. 


Ont.—Macklin y. Dowling, 19 Ont. 
Bee 


44 


Que.—Derome v. Canada Northern 
Quebec R. Co., 10 Que.Pr. 59. 

“A simple agreement to convey land 
without particularization of the kind 
of title 1.0 be given imports a good 
title free from all incumbrances.”’’ 
Grant v. Pizzano, 163 N.H. 162, 164, 
264 Mass, 475. 


[a] Agreement to sell land at 
sound price, without reservation or 
exception, implies that a marketable 
title free of encumbrances will be 
conveyed. Curtis Land, etc, Co. v. 
Interior Land Co., 118 N.W. 853, 137 
Wis. 341, 129 Am.S.R. 1068. 


[b] Whether parol or written, ev- 
ery contract for the sale of real prop- 
erty, in the absence of contrary agree- 
ment, contains by implication an un- 
dertaking to convey good title free 
of encumbrances of record. Taylor 
v. Day, 136 So. 701, 102 Fla. 1006. 


[ec] Options.—(1) Where an option 
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of conveyance, one contracting to grant or convey 
realty must furnish a title free from encumbranc- - 


[§ 577] (2) Covenants Requiring Title Free from 


Where the contract by express 


words or necessary implication ealls for a deed free 
from encumbrances, the vendee need not accept a 
title subject to encumbrances?* although it has been 


to purchase is silent as to the charac- 
ter of title to be given, in the absence 
of proof to the contrary, the rebut- 
table implication arises that the title 
is to be free from incumbrances, par- 
ticularly where purchaser had no no- 
tice of existing mortgages or of their 
amounts. Behr v. Hurwitz, 105 A. 
486, 90 N.J.Eq. 110. (2) Where, at 
the time of giving an option for the 
purchase of land, the land is free 
from encumbrances, the vendor is re- 
quired to convey it free from any 
such, although the option contains no 
provisions as to covenants, or as to 
the form of the deed. Emerick v. 
Hackett, 84 N.E. 805, 192 N.Y. 162. 
(3) Where a promissory note is given 
with an option to the payee to take 
a conveyance of land in payment, he 
has a right to insist on an unencum- 
bered title. Mosher vy. Rogers, 5 N.E. 
583. 117 Ill. 446. 

Fraudulent representation or con- 
cealment as to encumbrances see su- 
pra § 135. 

Effect of notice of defect see supra 
§ 530. 

Removal by purchase money see in- 
fra § 583. 

27. Roos v. Thigpen, 
App.) 140 S.W. 1180. 

238. U.S.—Atlantic Mortgage & Fi- 
nance Co. v. Hamilton, 40 F.(2d) 583 
licert iden. .51)S.Cb075, 282% US S69F 
75 L.Ed. 767] (applying Florida law); 
Manitoba Fish Co. vy. Booth, 109 F. 
594, 48 C.C.A. 564. 


Conn,—Stavnezer v. Cooley, 161 A. 
863, 115 Conn. 452. r- 
Ill.—Eppstein v. Kuhn, 80 N.B. 80, 
225 Ill. 115, 10 L.R.A.N.S. 117; Kuhn 
v. Eppstein, 76 N.E. 145, 219 Ill. 154, 
2-L.R.A.N.S. 884; Weiss-v. Binnian, 
52 N.E. 969, 178 Ill. 241 [aff 78 Ill.App. 
292]; Conway v. Case, 22 Ill. 127. 
Ind.—O’Kane vy. Kiser, 25 Ind. 168. 


Ky.—Mann v. Campbell, 250 S.W. 
ELON LOS RKy eS 2? 

Me.—Porter v. Noyes, 2 Me. 22, 11 
Am.D. 30. 


Mass.—Mead vy. Morse, 80 N.E. 513, 
194 Mass. 201; Roberts v. Bassett, 105 
Mass. 409; Sturtevant v. Jaques, 14 
Allen 523. 


Mich.—Bartlett v. Smith, 109 N.W. 
260, 146 Mich. 188, 117 Am.S.R. 625. 


Minn.—Moulton y. Kolodzik, 107 N. 
W. 154, 97 Minn. 423, 7 Ann.Cas. 1090; 
Cogan v. Cook, 22 Minn. 137. 


Mo.—Price v. Rector, 1 Mo. 107. 
N.H.—Fitts v. Hoitt, 17 N.H. 530. 


N.J.—Reutter v. Ramsin, 102 A. 
351, 91 N.J.Law 262; Dunwoody v. 
Goldfarb, 152 A..336, 107 N.J.Hq. 270 
Laff 158 A. 344, 110 N.J.Eq. 65]; Gar- 
ber’v. Stern, 135 A. 550; 100 NJ; Ha. 
470 [aff 138 A. 920, 101 N.J.Eq. (Eels 
Van Keuren v. Siedler, 66 A. 920, 73 
N.J.Eq. 239; Saldutti v. Flynn, 65 A. 
246, 72 N.J.Eq. 157; Becker v. Kelsey, 
157 A. 177, 9 N.J.Misc. 1265. 

N.Y.—Webster v. Kings County 
Trust Co., 39 N.E. 964, 145 N.Y. 275; 
Gotthelf v. Stranahan, 34 N.E. 286, 
138 N.Y. 345, 80 L.R.A. 455; O'Neill 
v. Van Tassel, 33 N.E. 314, 187 N.Y. 


(Tex.Civ. 
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held that he is not entitled to a perfect record title,?° 
and removal of encumbrances by application of the 
purchase money may be sufficient.?° 
free from encumbrances is required by a contract to 
convey a clear title,?! a perfect title,°? a good title,?* 
a good and lawful title,** or a fee simple;** or, ae- 
cording to the weight of authority, by a contract to 
convey by a warranty deed or a good and sufficient 


297; Forster v. Scott, 32 N.E. 976, 136 
N.Y. 577, 18 L.R.A. 543; Morange v. 
Morris, 3 Abb.Dec. 314, 3 Keyes 48, 
So oO bre lis. paikuet Barb. sliis 
Eastman v. Horne, 125 N.Y.S. 553, 141 
App.Div. 12 [aff 98 N.E. 758, 205 N.Y. 


486]; Rosenblum y. Hisenberg, 108 
Nee S050; 123 App. Div. 8965) Reyn- 
olds v. Wynne, 105 N.Y.S. 849, 121 


App.Div. 272; Wadick v. Mace, 103 N. 
Y.S. 889, 118 App.Div. 777 [rev on oth- 
bs SLOunds) So Nea 51a, Lod ONY ee: 

Itman v. McMillin, 100 N.Y.S. 970, 
115 App.Div. 234; Goodrich v. Pratt, 
100 N.Y.S. 187, 114 App.Div. 771; Ben- 
Singer v. Erhardt, 77 N.Y.S. 577, 74 
App.Div. 169; Oppenheimer v. Humph- 
reys, 9 N.Y.S. 840, 56 Hun 649 [aff 
%6 N.B. 757, 125 N.Y. 733]; Wood v. 
Squires, 1 Hun 483, 3 Thomps.&C. 470; 
Karker v. Haverly, 50 Barb. 79; Heim- 
burg v. Ismay, 35 N.Y.Super. 35; Mc- 
Cool v. Jacobus, 30 N.Y.Super. 115; 
Saphir v. Herlihy, 226 N.Y.S. 255, 131 
Misc. 422 [aff 226 N.Y.S. 900, 222 App. 


Div. 839]; Oppenheimer v. Knepper 
reety Co., 98 N.Y-S: 204, 50 Misc. 
186. 

Pa.—Andrien v. Heffernan, 149 A. 
184, 299 Pa. 284; Patterson v. Frei- 
hofer, 64 A. 326, 215 Pa. 47; Colwell 
v.. Hamilton, 10 Watts 413; Hollen- 


baugh vy. Morrison, 9 Watts 408; Rich- 
ardson v. Warden, 28 Pa.Dist. 970. 


§.C.—Cooper v. Rutland, 82 S.B. 994, 
99US IC. 88. 


Va.—Mundy’s Ex’rs v. Garland, 83 
S:E. 491, 116 Va. 922. 


Wash.—Hoffman v. Titlow, 92 P. 
888, 48 Wash. 80; Miller v. Calvin 
Phillips & Co., 87 P. 264, 44 Wash. 226. 


W.Va.—Motris v. Risk, 102 S.B. 725, 
86 W.Va. 30. 


Can.—Wrayton v. Naylor, 24 Can. 
S.C.. 295; Mahon v. Notre Dame Du 
Chemin, [1931] 4 Dom.L.R. 205. 


Qnt.—Re Taylor, 14 Ont.L. 132, 9 
Qnt.W.R. 666; Cameron v. Carter, 9 
nt. 426. 


“A purchaser, who has contracted 
for a title free from encumbrances, 
may refuse to accept a deed tendered 
when one is discovered.” Andrien v. 
eae al 149 A. 184, 185, 299 Pa. 

84. 


[a] Conveyance by subsequent 
grantee of vendor as performance.— 
Where the vendor in an executory con- 
tract to sell land agreed to convey to 
the purchaser free from encumbrance, 
and afterward conveyed to a third 
person, the purchaser was not required 
to accept a tender of a deed from such 
third person subject to a mortgage 
on the land, and without proof that 
no dower interest, tax, or assessment 
lien had attached. Bensinger v. Hr- 
hardt, 77 N.Y.S. 577, 74 App.Div. 169. 


What constitutes an encumbrance 
see infra §§ 584-632. 


29. Shanahan v. Chandler, 105 N. 
BE. 1002, 218 Mass. 441; Mundy’s Px’rs 
vy. Garland, 83 S.E. 491, 116 Va. 922. 


[a] Where title is in fact good, a 
purchaser under a contract calling for 
title free from encumbrances is not 
entitled to a perfect record title. 
Mundy’s Ex’rs v. Garland, 83 S.E. 491, 
116 Va. 922. 


VENDOR AND PURCHASER 


A conveyance | “clear, free and 


Mortgages unenforceable but still 
of record see infra § 39. 


30. See infra § 583. 
31. Roberts v. Bassett, 105 Mass. 
409; Molt v. Baumann, 72 N.Y.S. 832, 


65 App.Div. 445; Reiner’s Appeal, 12 
A. 850, 9 Pa.Cas. 487; Kenny v. Hoff- 


man, 31 Gratt. (62 Va.) 442. 
case Lewis v. White, 16 Ohio St. 
33. Parsons v. Kelso, 125 S.W. 


227, 141 Mo.App. 369; Doebler v. Rank, 
3 Pa.Dist. 494. 

[a] Illustration.—Where the ven- 
dors covenanted to furnish a good ti- 
tle to date, the purchaser is not oblig- 
ed to accept the title where there is 
a three thousand dollar encumbrance 
thereon, this being a material defect. 
Parsons v. Kelso, 125 S.W. 227, 141 
Mo.App. 369. 

Agreements calling for good title 
generally see supra § 518. 

84. Greenberg v. Ray, 108 So. 385, 
214 Ala. 481; Thrasher vy. Pinckard, 
23 Ala. 616. 

35. Cal.—Smiddy v. Grafton, 124 
P.. 438, 1638 Cal. 16, Ann.Cas.1913E 921 
Eeit Cyel: 
woe v. Clark, 62 Barb. 
O84, 5 

Va.—Christian v. Cabell, 22 Gratt. 
(63 Va.) 82. 

Wash.—Wingard v. Copeland, 116 
P. 670, 64 Wash. 214. 


Ont.—Re Hunt, 34 Ont.L. 256, 8 Ont. 
W.N. 424, 581. 

36. I1l.—Powell v. Huey, 89 N.E. 
299, 241 Ill. 1382; McCord v. Massey, | 
39 NE. 592,155 Ill. 123. Compare 
Bostwick v. Williams, 86 Ill. 65, 85 
Am.D. 385 (holding a covenant to.ex- 
ecute a general warranty deed satis- 
fied by the tender of title without re-. 
lease of dower). 


Me.—Porter vy. Noyes, 2 Me. 22, 11 


Am.D. 30. 

Minn.—Murphin v. Seovell, 43 N.W. 
1, 41 Minn. 262; Cogan v. Cook, 22 
Minn. 137. 


N.H.—Critchett v. Cooper, 18 A. 778, 
65 N.H. 167. 

N.Y.—Fossume v. Requa, 113 N.E. 
330, 218 N.Y. 339; Judson v. Wass, 11 
Johns. 525, 6 Am.D. 392. 
Or.—Collins v. Delashmutt, 6 Or, 


rc 
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Pa.—Magaw Vv. Lothrop, 4 Watts & 


S. 316. 


Tex.—Roos v. Thigpen, 
140 S.W. 1180. 


Utah.—Thackeray v. Knight, 192 P. 
263, 57 Utah 21. 

Wis.—Neff v. Rubin, 154 N.W. 976, 
161 Wis. 511; Davidson v. Van Pelt, 
15 Wis. 341. 

[a] In Ohio (1) where a vendor ‘of 
land obligated himself by written 
contract to convey “by good warran- 
ty deed and abstract of title from or- 
ganization of county,’ but the con- 
tract contained no stipulation for a 
deed containing a covenant against 
encumbrances’ generally, and none 
against any inchoate dower right, it 
was not a contract to convey free 
from encumbrances, and, accordingly, 
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warranty deed,** or a good and perfect or good and 
sufficient deed,?* or by deed of general warranty, 


unincumbered,”®* or to furnish a 


certificate showing title to be vested in the seller,®® 
or to make title perfect.*° 
satisfied by tender of a warranty deed or a deed con- 
taining a covenant against encumbrances, if there 
is an encumbrance,*! nor will an indemnity bond 


Such contracts are not 


it was not essential to the perform- 
ance of the contract by the vendor 
that his wife should join in the deed 
and release her right of dower. Peo- 
ple’s Sav. Bank Co. v. Parisette, 67 
N.E. 896, 68 Ohio St. 450, 96 Am.S.R. 
672. (2) Under a contract to convey 
by “a warranty deed,’ where the con- 
tract is silent as to encumbrances, 
the land is purchased “subject to any 
liens or encumbrances then standing 
against it.’”"“ Edmund v. Boring, 30 
Ohio C.A. 238, 239. (3) Under a con- 
tract calling for a conveyance by “a 
good and sufficient, full and covenant 
warranty deed,’’ a title free from en- 
cumbrances is not required, and title 
Subject to building restrictions is suf- 
ficient. Egle v. Morrison, 27 Ohio Cir. 
Ct. 497 (where, however, it appears 
that the purchaser had knowledge of 
such restrictions). 

37. Cal. Hunt v. Inner Harbor 
Land Co., 214 P. 998, 61 Cal.App. 271. 

Fla.—Frazier v. Boggs, 20 So. 245, 
Sila. oUile 

Me.—Porter v. Noyes, 2 Me. 22, 11 
Am.D. 30. 


Md.—Owings v. Baldwin, 8 Gill 337. 
Minn.—Cogan v. Cook, 22 Minn. 137. 


Miss.—Greenwood vy. Ligon, 18 
Miss. 615, 48 Am.D. 775. 


Mo.—Price v. Rector, 1 Mo. 107. 


N.Y.—Fossume v. Requa, 113 N.E. 
330, 331, 218 N.Y. 339; Burwell v. 
Jackson, 9 N.Y. 535, Seld. Notes 2438. 


Fe cee ey, v. Hamilton, 10 Watts 


“The provisions of the contract for 
the execution and delivery of ‘a good 
and sufficient deed which shall contain 
the usual full covenants and warranty 
for the conveying and assuring to 
them (plaintiffs) the fee simple of the 
said premises’ required a conveyance 
free from Mecumbrance.” Fossume v. 
Requa, supra. 

[a] Contract calling for “good and 
sufficient deed of grant, bargain and 
sale’ requires conveyance of title 
free of encumbrances. Hunt v. Inner 
Harbor Land Co., 214 P. 998, 61 Cal. 
App. 271. 


38. Condorodis v. Kling, 169 N.E. 
836, 838, 33 Ohio App. 452. 


“The words ‘clear, free and unin-— 
cumbered’ may . . be interpret- 
ed aS a mere redundancy for ‘free 
from incumbrances.’”’ Condorodis v. 
Kling, supra. 


39. Hixson v. Hovey, 122 P. 1097, 
18 Cal.App. 230. 


40. Morris v. Risk, 102 S.E. 725, 
86 W.Va. 30. 


[a] Agreement “to make title per- 
fect and warrant general,” properly 
construed, is an agreement to convey 
the property clear of incumbrances. 
eal v. Risk, 102 S.E. 725, 86 W.Va. 
[b] Bond to perfect title which is 
clear upon its face requires the doing 
of such acts as will “perfect” title 
and binds the obligors to remove en- 


cumbrances. Montgomery y. Harker, 
81 Mo. 63. 
41. Fla.—Frazier v. Boggs, 20 So. 


245, 37 Fla. 307. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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take the place of an unencumbered title.42 


Construction. 


Provisions of contracts relative to 
freedom of title from encumbrances must be given 
their ordinary legal meaning,#? or such meaning as 
it is clear that the parties had in mind.44 


Where contract calls for title free of Specified en- 
cumbrances, there is an implication that it may be 
subject to nonspecified encumbrances,*® although if 
a general clause for freedom from all encumbrances 
is ineluded in the contract no such impleation arises 
from enumeration of specified eneumbrances.‘® 


Waiver. The purchaser’s approval of title despite 
an existing encumbrance,** or his. acceptance of a 
deed without warranty,*® may preclude a subsequent 
objection to existing encumbrances despite an origi- 
nal contract provision against encumbrances. 


[§ 578] (3) Contracts Not Requiring Freedom 


VENDOR AND PURCHASER 


from Encumbrances. A purchaser of real estate may 


Ill.— Conway v. Case, 22 Ill. 127; 
Tyler v. Young, 3 Ill. 444, 35 Am.D. 
116. 


Ind.—O’Kane v. Kiser, 25 Ind. 168. 

Me.—Porter v. Noyes, 2 Me. 22, 11 
Am.D. 30. 

Md.—Owings v. Baldwin, 8 Gill 337. 

Mass.——-Roberts v. Bassett, 105 
Mass. 409. 

Minn.—Cogan v. Cook, 22 Minn. 137. 

Mo.—Price v. Rector, 1 Mo. 107. 

Be eu a tittle v. Paddleford, 13 N.H. 
167s 
N.J.—Johnson vy. Smock, 1 N.J.Law 
106. 

N.Y.—Burwell vy. 
535, Seld. Notes 243; Judson vy. Wass, 
11 fohns. 525, 6 Am.D. 392. 

Or.—Collins y. Delashmutt, 6 Or. 
is 


Jackson, 9 N.Y. 


Pa.—Colwell v. Hamilton, 10 Watts 
413; Wazonek v. Saul, 3 Pa.Dist.&Co. 
293. 

Wash.—Moody v. Spokane, etc., R. 
Co., 32 P. 751, 5 Wash. 699. 

Compare Townsend vy. Champer- 
hown, 1 Y.&J. 449, 538, 148 Reprint 
747, 784 (to the effect that an exist- 
ing encumbrance is a matter of con- 
veyance and not of. objection to the 
title). 

[a] Illustration.—A contract for 
the sale of land, providing for its 
conveyance by ‘deed in fee simple 
and free from all incumbrances,” does 
not mean a deed with a covenant 
against encumbrances, there being a 
mortgage on the land, but requires 
the land to be actually free from en- 
cumbrances. Moody v. Spokane & U. 
H. St. Ry. Co., 32 P. 751, 5 Wash. 699. 


42. Condorodis v. Kling, 169 N.E. 
836, 838, 33 Ohio App. 452. 

43. Propper yv. Colson, 99 A. 385, 
86 N.J.Eq. 399. 

{a] Particular contracts constru- 
ed.— (1) An agreement providing for 
the removal of certain encumbrances 
has been construed as meaning all en- 
cumbrances existing on the land. Fitts 
Vay HOt 17) N-we 530: —1¢(2) “Under a 
contract to sell an undivided one-quar- 
ter interest in remainder in land, and 
to deliver a deed of the one-quarter 
undivided interest free from all en- 
cunibrances except the estate of a life 
tenant and two mortgages on the 
whole estate, the intent is that the 
undivided one quarter of the land is 
sold free from all encumbrances ex- 
cept those specified, and not that the 
vendor’s interest only shall be free 
from encumbrances; and therefore 
the purchaser will not be compelled to 


accept title where the land is subject 
to the easement of a party wall and 
certain restrictive covenants in addi- 
tion to the encumbrances excepted. 
Bacot v. Fessenden, 115 N.Y.S. 698, 130 
App.Div. 819. 


44. Wilson v. Coffey, 268 P. 408, 92 
Cal.App. 343. 

fa] “Word ‘encumbrances’ appear- 
ing in the contract must be taken to 
mean those encumbrances which, as 
the parties specified, they had in 
mind.” Wilson v. Coffey, 268 P. 408, 
92 Cal.App. 348, 349. 


45. Block v. Citizens’ Trust & Sav- 
Hees Bank, 207 P. 510, 57 Cal.App. 
518. 


[a] Contract for title clear of en- 
cumbrances made, done, or suffered 
by vendor is satisfied by a tender of 
title clear of such encumbrances al- 
though subject to an encumbrance not 
made, done, nor suffered by the ven- 
dor. Block vy. Citizens’ Trust & Sav- 
anes Bank, 207 BP. 510," 57 Cal. App: 
518. 


Contract for conveyance subject to 
pp eciied encumbrances see infra § 
Dior 


46. Wingard v. Copeland, 116 P. 


670, 64 Wash. 214, 


[a] Where vendor engaged to con- 
vey full fee.simple title, the further 
terms, ‘free and clear from any taxes, 
mortgages or other liens of any char- 
acter,” did not by enumeration of en- 
cumbrances of a particular class ex- 
clude the idea that the title was to 
be free from all other encumbrances 
such as an easement to maintain wa- 
ter ditches or pipes thereon. Wingard 
v. Copeland, 116 P. 670, 64 Wash. 214. 


hese Keyes v. Binkert, 57 Ii7.App. 
[a] Title examined by purchaser 
and found good.—Under a contract to 
give a good and sufficient warranty 
deed as soon as the purchaser has the 
title examined and found good, if the 
purchaser has the title examined and 
found good, a delivery of a warranty 
deed is a compliance with the con- 
tract, although it does not in fact 
convey a good title free of encum- 
pene: Keyes v. Binkert, 57 I1l.App. 
47, 


48. Whittemore vy. Farrington, 76 
N.Y. 452. Compare Brennan vy. Schellj- 
hamer, 13 N.Y.S. 559 (holding the ven- 
dor bound by the covenant of warran- 
ty in a preliminary and executory 
contract of sale, where before accept- 
ance of the conveyance the vendee dis- 
covered a defect in the premises 
which constituted a breach of the 
warranty). 3 
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bargain to take it subject to existing encumbrances 
if he chooses,*® and, where a contract for the sale of 
realty expressly or impliedly requires the purchaser 
to take a conveyance notwithstanding the existence 
of encumbrances, encumbrances do not justify him: 
in refusing to accept title.°° But a purchaser is not 
required to accept a title subject to encumbrances 
by the mere provision that if he is compelled to pay 
any liens on the premises, he may deduct the amount 
paid from deferred payments of the purchase mon- 
ey,°? and provisions for adjustment of moneys do 
not necessarily imply an agreement to take subject 
to an encumbrance to which such adjustment re- 
lates.°* The mere fact that the contract provides 
for a particular form of deed, or for a deed with 
particular covenants or without any covenants at 
all, does not necessarily exclude the implied war- 
ranty that the vendor shall convey a perfect title 


[a] TWlustrationw—Where 9 pur- 
chaser is entitled to a deed with cove- 
nants of warranty, and, on being re- 
fused such a deed, accepts a deed 
without such covenants, takes posses~ 
sion and improves the land, he is nof 
entitled to any equitable relief against 
a subsequently discovered encum- 
brance. Whittemore vy. Farrington, 
76 N.Y. 452. 

49. Schifferdecker vy. Busch, 225 N. 
Y.S. 106, 130 Misc. 625, 628. 


“Parties are entitled to make their 
Own agreements and are bound b 
them, especially when made with dé- 
liberation after ample opportunity to 
investigate and inquire, so a purchas- 
er of real estate may bargain to take 
it subject to existing incumbrances 
if he chooses.” Schifferdecker v. 
Busch, supra. 


50. I1l.—Bostwick v. Williams, 36 
Ill. 65, 85 Am.D. 385. 


Ind.—Shuler y. Hardin, 25 Ind. 386. 
eee 8 Olsan, 139 A. 163, 
N.J.Eiq. 6 [aff 144 A. 870, 104 N. 
J.Eq. 242]. 
N.Y.—Schifferdecker v. Busch, 225 
N.Y.S. 106, 130 Mise. 625. 


Ohio.—Edmund y, Boring, i 
C.A. 238. roe Tome 
. Tex.—Branom y, Scott, 
24 S.W.(2d) 499, 


“The purchaser can be compelled to 
accept a title incumbered as stipulat- 
ed in the agreement of sale.” Grunt 
v. Olsan, supra. 


Provision for warranty deed see su- 
pra § 577 text and note 36. 


fees Lewis v. White, 16 Ohio St. 
{a] Illustrations provision of a 
contract for the conveyance of real 
estate by a perfect title, that if the 
purchaser be thereafter compelled to 
pay any liens on the premises, he ma 
deduct the amount so paid by him 
from deferred payments of the price, 
does not require the purchaser to ac- 
cept the title with encumbrances 
thereon known to the parties at the 
time of making the agreement, its 
purpose being merely to protect him 
against secret liens not discovered un- 
til after making the conveyance. 
Lewis v. White, 16 Ohio St. 444, 


52. Haiss v. Schmukler, 201 N.Y.S 
332, 121 Misc. 574. 


[a] Provision for apportionment 
of rents does not warrant the infer- 
ence that the purchaser was to take 
Subject to existing tenancy. Haiss v. 
PeraUesler, 201 N.Y.S. 332, 121 Misc. 
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free from eneumbrances,°? and a provision specifi- 
sally requiring the vendor to give conveyances of 
the titles of certain persons does not affect a general 


provision against encumbrances.°*# 
Quitclaim deed. 


ular Encumbrances.°* 


the purehaser’s rejection of title.°s 


tion or provision applies only to eneumbranees with- 


53. Penfield v. Clark, 62 Barb. (N. 
Y.) 684. 
[a] Provision for covenant against 


vendor’s own acts.—Where a vendor 
covenanted that he would execute and 
deliver to the purchaser, his heirs and 
assigns, a deed of conveyance in fee 
simple with a covenant against his 
own acts, and the premises were en- 
cumbered at the time by taxes assess- 
ed thereon, for some part of which 
a sale of the premises for a term of 
years had actually been had, it was 
held that the purchaser was justified 
in refusing to accept the deed and pay 
the purchase money, although a deed 
was tendered which was in form a 
compliance with the contract. The 
court said that in every contract for 
the sale of land there is an implied 
warranty that the vendor has a good 
title, unless the warranty is express- 
ly excluded by the terms of the con- 
tract, and that the provision for a 
covenant in the deed against the ven- 
dor’s acts was not an express exclu- 
sion of the implied covenants or In 
any manner inconsistent with it. 
Penfield v. Clark, 62 Barb. (N.Y.) 584. 


54 Jonghaus v. McCormick, 18 Cal. 
660. ’ 
[a] TWustration.—The fact that an 


agreement that the purchaser shall 
pay a certain sum as purchase money 
on receiving a valid and perfect title 
specifically requires that the vendor 
shall give transfers and conveyances 
of the titles of certain persons does 
not alter the effect of the general prd- 
vision for a perfect title, and all 
clouds and encumbrances whatsoever 
must be removed before the purchas- 
er can be called upon to pay. Jong- 
haus v. McCormick, 18 Cal. 660. 

55. Shuler v. Hardin, 25 Ind. 386. 


Agreement assuming risk or calling 


for vendor’s title only see supra § 
521. 
56. Wallach v. Riverside Bank, 100 


N.E. 51, 206 N.Y. 488. 

57. Contract for conveyance free 
of specified encumbrances see supra § 
577 text and notes 45, 46. 


577 
58. U.S.—Topliff v. Atlanta Land, 
eto,, Co., 66 FY 863, 14 CCA. 146. 
Cal.—Kelso v. Slosburg, 8 P.(2d) 
158, 120 Cal.App. 479. 
Tll.—Doppelt v. Geliebter, 173 Ill. 


App. 634. 

Ma.—Connaughton y. Bernard, 36 A. 
265, 84 Mad. 577. 

Mass.—Brigham y. Townsend, 
Mass. 287. 

N.Y.—Baucher v. Stewart, 122 N.Y. 


119 


S, 202, 186 App.Div. 844; Frank v. 
Frank, 108 N.Y.S. 549, 123 App.Div. 


802; Greenfield v. Mills, 107 N.Y.S. 


It has been ,held that an agree- 
ment to convey by quitclaim deed does not bind the 
vendor to convey a good title, and it is satisfied, al- 
though the title be subject to an encumbranee,°® al- 
though other authority is to the contrary.°® 


[\ 579] (4) Exception or Assumption of Partic- 
Under contracts expressly or 
impliedly exeepting certain encumbrances, or pro- 
viding tor their assumption by the purchaser, the 
existence of such encumbrances does not warrant 
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in its terms, and the purchaser may refuse to accept 
title where the encumbrances are more onerous or 
different from those excepted or assumed,*® unless 


he has waived his right to raise such objection.®® 


Such an excep- 


105; 123> AppwDivi 43% wiklalperntive 
Fisch, 101 N.Y.S. 1019, 116 App.Div. 
479; Feist v. Block, 100 N.Y.S. 848, 
115 App. Div. 211; Schultz v. Busen- 
dorf, 191 N.Y.S. 629, 117 Mise. 405; 
Rosenberg v. Jacobson, 107 N.Y.S. 
595, 56 Mise. 693. 

Wash.—Hoffman v. Titlow, 
888, 48 Wash. 80. 


59. Cal.—Rustigian vy. Phelps, 213 
P. 957, 190 Cal. 608. 


Tll.— Hutchinson y. Coonley, 70 N. 
E. 686, 209 Ill. 437. 


Ind.—Jones v. Long, 125 N.B. 48, 72 
Ind.App. 376. 

Mass.—Bennett v. Sheinwald, 147 
N.E. 28, 252 Mass. 23; Brigham v. 
Townsend, 119 Mass. 287. 

Miss.—Callicott v. Horn, 
190, 161 Miss. 395. 


N.J.—Sharpe v. Stretch, 130 A. 231; 
98 N.J.Bq. 225. 

N.Y.—Wallach vy. Riverside Bank, 
206 N.Y. 434, 100 N.E. 50; Elterman 
v. Hyman, 84 N.B. 937, 192 N.Y. 1138, 
127 Am.S.R. 862, 15 Ann.Cas. 819 
[motion den 81 N.H. 11638, 188 N.Y. 


92 FP. 


137 So. 


623]; Fruhauf v. Bendheim, 28 N.E. 
Sos LON LINE Ne SPR Ogee ody a CUO! gave 


O’Byrne, 148 N.Y.S. 528, 1638 App.Div. 
109; Bolognino v. Shotland, 147 N.Y. 
S. 981, 162 App.Div. 679; Elterman v. 
Hyman, 126 N.Y.S. 6, 141 App.Div. 208; 
Bacot v. Fessenden, 115 N.Y.S. 698, 
130 App.Div. 819; Groden v. Jacob- 
son, 114 N.Y.S. 183, 129 App.Div. 508; 
Wacht v. Hart, 105 N.Y.S. 78, 120 App. 


Div. 189 [aff 92 N.B. 1105, 198 N.Y. 
629); Luevin «vy... Hill, 102), No¥.S. 6910) 
LUT App. Dini, 472, (Taff 86 INE 1227, 
193 N.Y. 621]; Oppenheim v. Mc- 
Govern, 100 N.Y.S. 712, 115 App.Div. 


135 [motion den 80 N.E. 1114, 187 N. 
Y, 532, aff 82 N.E. 1130, 189 N.Y. 572]; 
Oppenheimer v. Humphreys, 9 N.Y.S. 
840, 56 Hun 649 [aff 26 N.H. 757, 125 


NVY. 788]; Lehman, vv Reiner, 214 N. 
Y.S. 488, 490, 126 Mise. 465 [cit Cyc]. 
Pa.—Klopfenstein v. Chadbourne, 


161 A, 642, 105 Pa.Super. 580; Cohen vy. 
Turner, 90 Pa.Super. 255. 

Tex.—Bourland yv. Huffhines, (Civ. 
App.) 269 S.W. 184 [aff (Commn.App.) 
280 S.W. 561]; .Burks v. Neutzler, 
(Civ.App.) 289 S.W. 4386 [rev on other 
grounds (Commn.App.) 2 S.W.(2da) 
416, motion den 7 S.W.(2d) 65]. 


Va.—Kirschbaum y. Coon, 25 S.E. 
658. 

Ont.—Re Booth, 21 Ont. 452; Re 
Powell, 19 Ont.W.N. 104. 

[a] Tustrations.—(1) Where an 
escrow agreement provided for a 
transfer to the vendee of property 


free of all encumbrances except as 
therein stated, but the certificate of 
title furnished by the vendor showed 


In other words, a specific exception of one encum- 
branee imphes an agreement that the land shall be 
conveyed free from any others,®°* and an express con- 
tract to convey land subject to encumbrances aggre- 
gating a specified sum impliedly warrants that it is 
not encumbered in any different®? or greater®* 
amount than that named in the contract. 


As to encumbrances of record specified in a con- 
tract for the sale of land, the purchaser is charge- 
able with notice of all that the record shows, and 
may rely upon the contract only to the extent that 
it contains express representations concerning the 


that the property was subject to 
rights of way for ditches and roads 
and for conveyance of water across 
land, not included in the exceptions 
in the escrow agreement, such encum- 
brances, not having been removed, and 
not being among those specified, jus- 
tified plaintiff vendee, seeking to re- 
cover a down payment, in refusing 
title. Rustigian v. Phelps, 213 P. 957, 
190 Cal. 608. (2) Where a _ person 
contraets to convey an undivided in- 
terest in premises free of encum- 
brances, except a life estate and two 
mortgages, and the premises are found 
subject to party wall restrictions and 
covenants against nuisances, the pur- 
chaser will be justified in rejecting 
the title and refusing to perform the 
contract. Bacot v. Fessenden, 115 N. 
W.SE 1698s 20m AppsDivyiedos aGseeas 
purchaser, obliged under contract to 
accept deed to land under a certain 
lease to a certain party, was under 
no obligation to accept the deed when 
the land was leased to another tenant 
at a lesser rental. Callicott v. Horn, 
137 So. 190, 161 Miss. 895. (4) A con- 
dition in a contract for the sale of 
land requiring the vendor to furnish 
an_ abstract showing the title subject 
only to an encumbrance of one thou- 
sand dollars was not satisfied by fur- 
nishing an abstract showing a trust 
deed securing three notes, of one 
thousand dollars each, and an offer 
to surrender two of the notes, and to 
have interest paid on the third to date, 
but unaccompanied by any satisfac- 
tion signed by the grantee of the trust 
deed. Hutchinson y. Coonley, 70 N. 
E. 686, 209 Ill. 437. 


Assumption or exception of mort- 
gage see infra § 625. 

Exception of: 
ap oie ee against nuisances see infra 


Tape an} ground rent see infra §§ 


60. Gangloff v. Smaltz, 18 Pa.Su- 
per. 460. : : 


[a] Acquiescence of purchaser 
precluded raising the objection that 
the title agreed to be accepted sub- 
ject to mortgage was subject to dower 


charges. Gangloff v. Smaltz, 18 Pa. 
Super. 460. 
61. Smiddy v. Grafton, 124 P. 433, 


163 Cal. 16, Ann.Cas.1913E 921; Zlo- 
zower v. Lindenbaum, 281 P. 102, 100 
Cal.App. 766; Wallach v. Riverside 
Bank, 100 N.E. 50, 206 N.Y. 434; 
Moore v. Williams, 22 N.E. 238, 115 
N.Y. 586, 12 Am.S.R. 844, 5 L.R.A. 654, 
23 Abb.N.Cas. 404. 


62. McPherson v. Kissee, 144 S.W. 
410, 239 Mo.-664. 


63. McPherson v. Kissee, supra. 


ee 
Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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provisions of the encumbrances.*4 


Construction of exceptions. Contracts excepting 
certain encumbrances from those which are to be 
cleared before tender of deed should be construed in 
accordance with the intention of the parties rather 
than in a strictly technical sense.*® 


[§ 580] (5) Possibility of Encumbrance. 
mere possibility that encumbrances may exist does 
not justify the purchaser in refusing to accept a 
title otherwise good, unless it is shown that such en- 
cumbrances do in fact exist, and the title has been 
held marketable where the claim which is alleged to 
exist against the property cannot be asserted be- 


cause of laches.&7 


[§ 581] (6) Encumbrance of Trifling Character. 
Hneumbranees of a trifling character are no ground 


64 Baucher v. Stewart, 122 N.Y.S. 
202, 186 App.Div. 844.. 

65. Schultz v. Bussenday, 191 N.Y. 
S. 629, 117 Mise. 405. 


[a] “DHeases,” as used in a contract 
excepting “leases,” may include some- 
thing not technically a lease, where 
construction of the contract shows 
that the parties were not using the 
word in its technical sense. Schultz 
y Bussenday, 191 N.Y.S. 629, 117 Misc. 
05. 


66. Attebery v. Blair, 91 N.E. 475, 
244 Ill. 363, 185 Am.S.R. 342; Moore v. 
Taylor, 32 A. 320, 33 A. 886, 81 Md. 
644; Orenberg v. Horan, 168 N.E. 794, 
269 Mass. 312; Keitel v. Zimmerman, 
43 N.Y.S, 676, 19 Misc. 581. 


[a] Illustration.—Grantee’s prom- 
ise to keep tower clock in present 
position as part of consideration for 
church’s conveyance of realty being 
unenforceable against his successor 
in title, in absence of other land to 
which promise could be annexed, such 
Successor could give good title to one 
to whom he contracted to convey real- 
ty, and mere possibility that some 
one not a party to purchaser’s action 
to recover money paid might subject 
owner to litigation does not justify 
rejection of titie. Orenberg v. Horan, 
168 N.E. 794, 269 Mass. 312. 


Debts of decedeuats see infra § 595. 


67. Gibson v. Brown, 73 N.E. 578, 
214 Ill. 330; First African M. E. Soc. 
v. Brown, 17 N.EB. 549, 147 Mass. 296; 
EGAN PERS hiaOm Ne Dia ON ts, pelo SNRs 
565; Pangburn y. Miles, 10 Abb.N.Cas. 
ENGY.) 42: 


68. Ga.—Smith v. David, 148 S.E. 
265, 168 Ga. 511. 


Me.—Abbott v. Fellows, 100 A. 657, 
116 Me. 173. 


Mass.—Mansfield v. Wiles, 108 N.E. 
901, 221 Mass. 75. 


N.Y.—Schifferdecker v. Busch, 225 
N.Y.S. 106, 130 Mise. 625; Keitel v. 
Zimmerman, 43 N.Y.S. 676, 19 Misc. 
581; Winne v. Reynolds, 6 Paige 407; 
King v. Bardeau, 6 Johns.Ch. 38, 10 
Am.D;'312. 


N.C.—Abernathy v. Stowe, 92 N.C. 
213. ; 
Eng.—Magennis v. Fallon, 2 Malloy 
8. 


[a] Agreement to remove all 
claims and encumbrances means such 
claims and encumbrances “as at the 
time the bond was executed had some 
foundation in right, or at least. color 
of right, such as would require in 
some proper way an expenditure of 
money to remove them; they were 
not such as might be set up arbitrari- 
ly and groundlessly by a mere intrud- 
er.” Abernathy v. Stowe, 92 N.C. 213. 
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for the purchaser’s rejection of title.68 


[§ 582] (7) Encumbrance Created or Suffered by 
Purchaser. Encumbrances created, induced, or suf- 
fered by the purchaser under a contract of sale can- 
not be urged by him as an objection to the title, nor 


do they constitute a breach of the warranty in the 


The 


sale.® 


the abstract.7° 


vendor’s deed given in pursuance of the contract of 
A purchaser cannot complain of defects 
shown by the abstract which were judgments against 
himself, especially where he was not yet entitled to 


[§ 583] b. Removal of Encumbrance by Applica- 
tion of Purchase Money. Generally speaking, an en- 


cumbrance which can be removed by application of 
the purchase money does not render a title unmar- 


[b] Enecumbrance held not of 
trifing character within rule. Stav- 
ae v. Cooley, 161 A. 863, 115 Conn. 


69. I1l.—Mack vy. McIntosh, 54 N.B. 
1019, 181 Tl. 633. 


Ky.—Foor v. Mechanics’ Bank & 
Trust Co., 139 S.W. 840, 144 Ky. 682, 
Ann.Cas.1913A 714. 


pages mea v. Bellows, 4 Pick. 


N.Y.—Goodman vy. Schwab, 121 N. 
Y.S. 69, 186 App.Div. 583. 


Wash.—Stein v. Waddell, 80 P. 184, 
37 Wash. 634. 


Sask.—Canadian Northern R. Co. v. 
Peterson, 7 Sask.L. 166. 


[a] INustrations.—(1) Where a 
purchaser under an executory con- 
tract procures a mechanic’s lien to be 
filed against the property sold for the 
purpose of clouding the title and 
embarrassing the vendor in perform- 
ing his contract, he cannot urge the 
presence of the lien on the records as 
an objection to the title or compel 
specific performance. Mack vy. McIn- 
tosh, 54 N.E. 1019, 181 Ill. 633. (2) 
Where the mutual covenants in a con- 
tract of sale obligate the vendor to 
tender a conveyance by warranty deed 
before declaring a forfeiture for non- 
payment of the purchase price, encum- 
brances created or suffered by the 
purchaser after the sale do not con- 
stitute a breach of the warranty or 
excuse the vendor from making the 
tender. Stein v. Waddell, 80 P. 184, 
37 Wash. 684. 


70. Messenbrink v. Bliesman, 215 
N.W. 232, 204 Iowa 223. 


71. Sachs v. Owings, 92 S.E. 997, 
121 Va. 162; Woodman v. Blue Grass 
Land Co., 103 N.W. 236, 104 N.W. 920, 
125 Wis. 489. 


[a] TFllustration.—Where an en- 
cumbrance is definite, does not exceed 
the unpaid purchase money due, is 
presently payable, and does not ex- 
pose the vendee to litigation, it does 
not render a title unmarketable, as he 
can apply the unpaid purchase mon- 
ey to its removal. Sachs y. Owings, 
92 S.B. 997, 121 Va. 162. 

72. Ala.—Eaton v. Sadler, 110 So. 
10,e25* Alas 1615 

Cal.—Urban vy. Yoakum, 264 P. 493, 
89 Cal.App. 202; Griesemer v. Ham- 
mond, 123 P. 818, 18 Cal.App. 535. 

Fla.—Normandy Beach Properties 
Corporation v. Adams, 145 So. 870. 

Ky.—Cook vy. Johnson, 44 S.W.(2d) 
547, 241 Ky. 452; Wren v. Cooksey, 
145 S.W. 1116, 147 Ky. 825. 

La.—Beatrous v. Dies, 120 So. 44, 
167 La. 665. 

Minn,—Joslyn v. Irwin Dick Co., 209 


ketable,** and is not ground for rejection of the ti- 
tle,“* particularly if the vendor has agreed to as- 


N.W. 889, 168 Minn. 269: Trainer v. 
Lammers, 201 N.W. 540, 161 Minn. 336; 


Paynesville Land Co. y. Grabow, 200 
N.W. 481, 160 Minn. 414: Seerup v. 
po taekowsky 199 N.W. 94, 159 Minn. 


Neb.—Olson v. Woodhouse, 199 N. 
W. 815, 112 Neb. 527. 

N.J.—Stockfleth v. Britten, 146 A. 
583, 105 N.J.Eqg. 3; Kadow v. Cronin, 
116 A. 427, 97 N.J.Law 301; Bond v. 
Pewenete ly, 162 A. 544, 111 N.J.Eq. 


N.Y.—Shepman Mortgage & Realty 
Corporation v. Sussman, 131 N.Y.S. 
645, 147 App.Div. 25. 

Ohio.—Schaengold v. Dick, 172 N.E. 
839, 36 Ohio App. 78. 

Okl.—Sparks y. Helmer, 286 P. 306, 
142 Okl. 219. 

Pa.—Tull v. Lynn, 18 Pa.Dist. 699; 
Croskin v. Knight, 8 Pa.Dist.&Co. 413. 


S.D.—Riley v. Wheat, 187 N.W. 425, 
45 S.D. 320. 


Tex.—Stokes v. Waller, (Civ.App.) 
230 S.W. 1085. 
W.Va.—Armstrong Vv. Maryland 


Coal Co., 69 S.E. 195, 67 W.Va. 589. 


Wis.—Woodman y. Blue Grass Land 
Co., 103 N.W. 236, 104 N-w. 920, 125 
Wis. 489. See Miller v. Milwaukee 
Odd _ Fellows Temple, 240 N.W. 193, 
206 Wis. 547 (where, in an action for 
declaratory relief having the essential 
characteristics of an action for spe- 
cific performance, it was held that 
where a mortgage existing on the 
property was in excess of the amount 
the purchaser had agreed to assume, 
a corresponding abatement of pur- 
chase money was proper). 


[a] “As to incumbrances presently 
payable the vendee cannot urge de- 
fect of title when the money to b2 
paid by him upon the delivery of the 
contract or deed conveying title is 
sufficient to satisfy such incumbranc- 


es.” Joslyn v. Irwin Dick Co,,. 209 
N.W. 889, 890, 168 Minn. 269. 
[b] Reason for ruie.——‘‘The sug- 


gestion that the plaintiff was enti- 
tled to have the payment and satis- 
faction [of the mortgage] made be- 
fore he paid the purchase money is 
very much the same as a claim that a 
vendor must deliver a deed and pos- 
session of the property before the 
purchaser is bound to pay the pur- 
chase price, which is clearly not the 
law. If each party were required to 
do his part before the other did his, 
obviously there could never be a set- 
tlement if both parties stood upon 
their rights. What each party is en- 
titled to is that the other shall per- 
form at the same instant’of time that 
he does, and in contemplation of law 
that is exactly what takes place at 
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sume such encumbrance;*? but it has been held that 
such an encumbrance, if not removed by the time 
for performance, is sufficient to justify the pur- 
chaser in refusing to perform,’* and the mere pres- 
ence, at the closing, of representatives of the lienors 
with duly executed satisfactions in their possession, 
not to be sufficient, in itself, to put the vendees in 
Where time is of the essence of the con- 
tract, and the vendor is unable to discharge the en- 
cumbrances out of the purchase money on the day 
set for closing, the purchaser may reject the title.7® 


default.7> 


every real estate settlement, although 
in fact the details of the settlement 
may occupy one or more hours or 
even days in the complete perform- 
ance. This is the theory upon which 
all so-called ‘three-cornered’ settle- 
ments rest, and it is sound in princi- 
ple as well as essential in practice. 
It does not depend for its validity 
upon custom.’ Kadow v. Cronin, 116 
A. 427, 428, 97 N.J.Law 301. 


{c] Hlustration.—Where, under-a 
‘contract for the sale of land, the first 
payment of five hundred dollars was 
due on execution of the contract, the 
second payment of three thousand 
five hundred dollars was due on Sep- 
tember 25, and the third payment of 
eight thousand dollars was due on 
October 15, at which time title was 
to pass and a mortgage was to be 
given for the balance of the purchase 
price, and the vendee made the first 
payment, and only five hundred dol- 
lars on the second payment, and re- 
fused to make any further payments, 
because there were liens outstanding 
against the property to the amount 
of five thousand seven hundred dol- 
lars and a mortgage of three thou- 
sand five hundred dollars, and the 
vendor admitted that he had no mon- 
ey to pay off the liens, the vendor was 
entitled to the balance of the second 
payment before the vendee could 
claim a breach of the contract by fail- 
ure to give a good title. Shepman 
Mortgage & Realty Corporation LV. 
Pussnay, 131 N.Y.S. 645, 147 App.Div. 


{d] Purchaser’s repudiation of 
contract before time specified for con- 
summation entitles a vendor to dam- 
ages despite the existence of an en- 
cumbrance which could have been 
removed by application of the pur- 
chase money at the time set for con- 
summation. Seerup v. Goraczkowski, 
199 N.W. 94, 159 Minn. 364. 


fe] Rule applied.—Specific per- 
formance may be granted to vendor, 
though taxes and assessments are un- 
paid, where cash payments to be made 
by purchaser are more than sufficient 
to pay accrued assessments and taxes, 
Waton v. Sadler, 110 So. 10, 215 Ala. 
161. 

{f] Contract held to show inten- 
tion to satisfy encumbrances out of 
purchase money.—Bennett v. Tara- 
bough, 241 S.W. 895, 154 Ark. 193. 


Application of rule to mortgage en- 
cumbrances see infra § 622. 


Specific performance of contract see 
Specific Performance § 413 text and 
notes 46—49. 


73. Smith v. 
168 Ga. 511. 


[a] Unpaid taxes.—Where the pur- 
chaser has agreed to pay delinquent 
taxes for certain years, he cannot re- 
sist specific performance on _ the 
ground that there is an outstanding 
tax title in another, when the holder 
of the tax title has agreed to a re- 
demption of the property and deliv- 
eR ESPEN OY 2 ie er 


David, 148 S.E. 265, 
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ered to a bank a quitclaim deed to the 
property to be delivered to the pur- 
chaser upon repayment of the amount 
of the taxes paid. Smith v. David, 
148 S.E. 265, 168 Ga. 511. 


74. ULahner v. Schaum, 201 N.W. 
80, 198 Iowa 1388; Wolas v. Russo, 
248 N.Y.S. 330, 138 Mise. 702; Ma- 
hamey v. 580 Madison Ave., 238 N.Y.S. 
651, 135 Misc. 603 [aff 249 N.Y.S. 913, 
233 App.Div. 668]. See Richards v. 
Jarvis, 238 P. 887, 41 Idaho 237 (hold- 
ing that the trial court would have 
been justified in considering as unsat- 
isfactory the evidence of the vendors 
regarding their ability to clear off 
the encumbrances had they the com- 
mand of the notes and mortgages giv- 
en for the purchase price). 


[a] Reason for rule.—The pur- 
chaser is under no obligation to pay 
his money to the vendor, and trust to 
a remedy by action for damages in 
case the vendor failed to remove the 
encumbrances. Mahamey v. 580 Mad- 
ison Ave., 238 N.Y.S. 651, 1385 Misc. 
603 [aff 249 N.Y.S. 913, 233 App.Div. 


e 


75. Wolas v. Russo, 248 N.Y.S. 330, 
138 Mise. 702; Mahamey v. 580 Madi- 
son Ave., 238 N.Y.S. 651, 135 Mise. 603 
[aff 249 N.Y.S. 918, 233 App.Div. 668]. 


76. Johnson v. Herbst, 167 N.W. 
356, 140 Minn. 147. 


77. Normandy Beach Properties 
Corporation v. Adams, (Fla.) 145 So. 
870; James vy. Gollnick, 130 So. 450, 
100 Fla. 829; Wheeler v. Sullivan, 
106 So. 876, 90 Fla. 711. 


[a] “Xn the absence of a provision 
to the contrary in the contract of sale, 
@ purchaser under an executory con- 
tract cannot be compelled to complete 
his purchase or accept the title if 
there is an incumbrance on the prop- 
erty which the vendor can not or will 
not remove and which the purchaser 
can not himself remove by an appli- 
eation of the purchase money.” 
Wheeler v. Sullivan, 106 So. 876, 90 
Fla. 711, 716 [quot James v. Gollnick, 
130 So. 450, 100 Fla. 829, 834]. 


[b] Exception to rule.—A rule au- 
thorizing rescission if encumbrances 
cannot be lifted by purchase money 
is inapplicable to reasonable restric- 
tions imposed by public authority, and 
easements of a public nature. Nor- 
mandy Beach Properties Corporation 
v. Adams, (Fla.) 145 So. 870. 


78. Generally see Encumbrance 20 
C.J. p 1250. 


Meaning of term as employed in 
covenants in deeds see Covenants § 46. 


79. Idaho.—Hunt v. Bremer, 276 P. 
964, 47 Idaho 490. 


Mont.—Nacey v. Cheney, 214 P. 647, 
67 Mont. 56. 


N.J.—Bier v. Walbaum, 131 A. 888, 
102 N.J.Law 368; Garber v. Stern, 135 
A. 550, 100 N.J.Eq. 470 [aff 138 A. 920, 
101 N.J.Eq. 742]. 


N.Y.—Forster v. Scott, 32 N.E. 976, 
126 N.Y. 577, 18 R.A. 5438; Huycek v. 


[$§ 583-584 , 


Where encumbrances cannot be removed by appli- 
cation of the purchase money, the purchaser may, 
as a general rule, reject title.”* 


[§ 584] c. What Constitutes Encumbrance’**— 
(1) In General. An encumbrance, as the term is used 
with reference to contracts for the sale of realty, 
is a right or interest to or in the land going in dim- 
inution of its value but consistent with power to 
convey the fee;*® and it has also been defined as a 
burden or charge upon the land,*°® any adverse right 
or privilege interfering with the full and exclusive 


Andrews, 20 N.E. 581, 113 N.Y. 81, 3 
ERAS 789.90) Amis Re 4 sae Klein- 
berg v. Ratett, 232 N.Y.S. 478, 225 
App.Div. 208 [rev on other grounds 
169 N.E. 289, 252 N.Y. 236, rearg den 
170 N.Y. 164, 252 N.Y. 616]. 


Ohio.—Condorodis v. Kling, 169 N. 
E. 836, 838, 33 Ohio App. 452. 

Or.—Friendly v. Ruff, 120 P. 
61 Or. 42. 

Pa.—Rittér v. Hill, 127 A. 455, 282 
Pa. 115; Hays v. Stewart, 47 Pa,Su- 
per. 440; Perkinpine v. Hogan, 47 Pa. 
Super. 22; Montefiore Beneficial Asso- 
ciation v. Roma, 17 Pa.Dist. 194. 


“An incumbrance on land has been 
defined to be any right to or interest 
in the land that may subsist in any 
person other than the owner to the 
diminution of the value of the es- 
tate, though consistent with the con- 
veyance of the fee.’ Condorodis v. 
Kling, supra. 


[a] Aside from statutory provi- 
sions, “an incumbrance may... . 
be defined to be any right or interest 
in land to the diminution of its value, 
but consistent with the free transfer 
of the fee. It does not depend upon 
the extent or amount of diminution 
in value, but embraces all cases in 
which the owner does not acquire the 
complete dominion over: the land 
which his grant apparently implies.” 
Hunt v. Bremer, 276 P. 964, 965, 47 
Idaho 490. 


{b] Held encumbrances.—(1) Un- 
der an agreement to convey land free 
of encumbrances when the seller’s 
title was subject to reservation ex- 
cepting a lot for the purpose of build- 
ing a schoolhouse, the exception was 
an encumbrance, and purchaser was 
justified in refusing to accept a deed. 
Reutler ‘vv. Ramsin, 102 A. 351, 91 N. 
J.Law 262. (2) Where a vendor and 
another, who formerly owned a tract 
adjoining the tract in suit, had con- 
veyed such adjoining tract by deed 
in which they agreed, binding their 
heirs and assigns, that, when ready 
to plat and market the remainder of 
their tract, they would open a certain 
street without expense to the gran- 
tee in the deed, and sell lots facing 
the street so opened, and the street 
ran up to the tract in suit, on either 
side, but had not been opened through 
it, and if opened would take a strip 
fifty feet wide for five hundred feet 
through the property, and the con- 
tract of sale included such strip along 
with the remainder of the tract, the 
agreement was an encumbrance on 
the tract in suit. Mann v. Campbell, 
200 (S.We DLO," 198 Key. 'ei2t(3) enhe 
vendor’s assumption of obligations re- 
cited in a deed to him as part of con- 
sideration therefor constituted cloud 
on title or encumbrance when not dis- 
charged. Allendale Heights Co. v. 
Eyrich, 125 So. 706, 156 Miss. 142. 


80. Atlantic Mortgage & Finance 
Co. v. Hamilton, 40 F.(2d) 583 [cert 
den 51 S.Ct. 75, 282 U.S. 869, 75 L.Ed. 
767]; Johnson vy. Bridge, 213 P. 512, 
60 Cal.App. 629. 
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§§ 584-588] | 


enjoyment of the fee simple title by the grantee in 
the contract,8? a paramount claim or interest rest- 
ing as a charge on the land,’? or as any right exist- 
ing in another to use the land or whereby the use by 
the owner is restricted.8? According to one view, 
encumbrances are restricted to rights or interests 
affecting the title, as distinguished from the physi- 
cal condition of the property,’* a general agreement 
to convey free and clear of all encumbrances does 
not refer to visible, physical burdens upon the land, 
permanent in character,’® and, in the absence of an 
express agreement to the contrary, the purchaser is 
presumed to have contracted to accept the land sub- 
ject to physical encumbrances of an open and notori- 
ous nature;*® although under another view the term 
“encumbrance” includes both rights and interests af- 
fecting the title and also those affecting only the 
physical condition of the property.87 


“Lien” distinguished. 
er term than “lien.’’88 


[§ 585] (2) Particular Adverse Rights or Inter- 
ests as Encumbrances—(a) Attachments. A valid 
attachment is an encumbrance on the property jus- 
tifying the purchaser in rejecting the title,s? al- 
though an attachment. obtained through collusion 
of the purchaser will not justify him in refusing to 
accept a deed on the ground that the property is 
encumbered.°° 


Under contract calling for clear title an outstand- 
ing attachment constitutes a cloud on the title pre- 
venting the vendor from fulfilling his obligation to 
convey a clear title.°1 


[§ 586] (b) Community Property Rights. In ju- 
risdictions where the doctrine of community prop- 
erty prevails,®? outstanding community property 
rights are encumbrances warranting rejection of ti- 
tle by a purchaser contracting for an unencumbered 


“Hneumbranece” is a broad- 


81. Friendly v. Ruff, 120 P. 745, 61 


82. Bier v. Walbaum, 131 A. 888, 89. 
102 N.J.Law 368. 


83. Forster v. Scott, 32 N.E. 976, 
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88. Condorodis y. Kling, 169 N.E. 96. 
Ori742) 836, 38 Ohio App. 452. 

Minsky v. Zieve, 152 N.E. 41, 
255 Mass. 542, 51 A.L.R. 391; 
v. Schreiber, 66 N.E. 411, 183 Mass. [a] 
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title,°* and a married woman vendor has the burden 
of overcoming the presumption that the property is 
community.°4 


[§ 587] (c) Covenants, Charges, and Restric- 
tions®°—aa. In General. Covenants, restrictions, 
and charges affecting the property contracted for, 
unless removed or released, will constitute an en- 
cumbrane¢e entitling the purchaser to refuse to take 
the title,°® although where such encumbrances have 
theretofore been extinguished they are not ground 
for rejecting title.°? Provisions in a contract for 
the sale of realty to the effect that there are no re- 
strictions affecting the property refer to restrictions 
that may develop and not to restrictions already pro- 
vided for as existing.°’ A contraet provision “sub- 
ject to covenants and restrictions in other deeds” is 
broad enough to include all covenants and restric- 
tions in former deeds,®® and each and every part 
thereof,t but where such contract provision is fol- 
lowed by words of limitation, a covenant or restrie- 
tion not falling within the words of limitation is not 
assumed by the purchaser.? 


Fact that restriction would not lessen market val- 
ue has been held not to preclude such restriction 
from being available as a valid objection to title.? 


“Restriction,” as used in contracts for the sale of 
real estate, has been defined as a limitation upon the 
full and unqualified enjoyment of the estate grant- 
ed,*-and the legal equivalent of “condition;”® and as 
a limitation upon the manner in which one may use 
his own lands,® which may or may not inyolve a 
grant. 


[§ 588] bb. Building Restrictions Imposed by 
Deed or Covenant*—(aa) In General. A purchaser 
entitled to a conveyance free from encumbrances 
cannot be compelled to accept property subject to 
building restrictions imposed by covenants in a deed 
or agreement,’ unless excepted by the terms of the 


See Genske v. Jensen, 205 N.W. 
548, 188 Wis. 17, 19 [cit Cyc]; case in- 
fra this note; and cases infra §§ 588— 

Burke | 596. 

Restrictions upon 


136 N.Y. 577, 18 L.R.A. 543. 


84. Sisk v. Caswell, 112 P. 185, 14 
Cal. App. 377. 

[a] Illustration.—A contract call- 
ing for “a good and sufficient deed” 
“free and clear from all encumbranc- 
es” calls for a deed free of taxes, as- 
sessments, and liens, that is, encum- 
brances affecting the title, but not for 
a deed free of encumbrances affecting 
only the physical condition of the 
property, such as public roads or 
rights of way, and is satisfied by a 
deed reserving rights to an irrigation 
ditch. Sisk v. Caswell, 112 P. 185, 14 
Cal.App. 377. 


85. McCarty v. Wilson, 193 P. 578, 
184 Cal. 194. 5 


8&6. McCarty v. Wilson, supra. 


Sian, Etter ya ey AG Abb. 282 
Pa. 115; Memmert v. McKeen, 4 A. 
542, 112 Pa. 315, 320; Perkinpine v. 
Hogan, 47 Pa.Super. 22, 26. 


“TIncumbrances are of two _ kinds, 
viz., 1. Such as affect the title; and 
2. Those which affect only the phys- 
ical condition of the. property. A 
mortgage or other lien is a fair illus- 
tration of the former; a public road 
or a right of way, of the latter.” 
Memmert vy. McKeen, supra [quot Per- 
kinpine v. Hogan, supra]. 


35; Linton v. Hichborn, 126 Mass. 32": 
wenteactt v. Cooper, 18 A. 778, 65 N.H. 


[a] Tlustration.—A valid attach- 
ment for a substantial amount placed 
on the estate of a vendor of land aft- 
er the sale and before the tender of 
the deed is such an encumbrance as 
justifies a purchaser in refusing to 
accept the deed, and in recovering 
back the part of the purchase money 
already paid, where the conditions of 
sale provide that the deed is to be 
ready on or before fifteen days, or as 
soon as the papers can be completed 
from the day of sale. Linton v. Hich- 
born, 126 Mass. 32. 

90. Brown v. 
(Mass.) 179. 

91. "New York, NH. & H. R. Co. v. 
Butter, 176 N.E. 797, 276 Mass. 236. 

92. See Husband and Wife §§ 1069— 
1404. 

98. Hero v. Bloch, 11 So. 821, 44 
La.Ann. 1032. 

94 Duruty v. Mucacchia, 7 So. 555, 
42 La.Ann. 357. 

{a] Burden sustained.—Duruty v. 
Mucacchia, 7 So. 555, 42 La.Ann. 357. 

95. Restrictive covenants general- 
ly see Covenants §§ 53-90; Deeds §§ 
448-469. 


Bellows, 4 Pick. 


valet : disposal 
Justify rejection of title by a pur- 
chaser contracting to buy full domin- 
10n over realty. Hebert v. Wezoux’s 
Succession, 126 So. 461, 12 La.App. 624. 

97. Bogardus vy. Caragher, 58 N.Y. 
Super. 577, 10 N.Y.S. 225. 

98. Chancellor ‘Union Land Co. Vv. 
Jaffe, 140 A. 395, 104 N.J.Law 394. 

99. Lehman v. Reiner, 214 N.Y.S. 
488, 126 Misc. 465. 

1. Lehman y. Reiner, supra. 

2. Lehman y. Reiner, supra. 


3. Bull v. Burton, 124 N.E. dU ba Ue UU 
227 N.Y. 101. 


ae Ritter v. Hill, 127 A. 455, 282 Pa. 


5. Ritter v. Hill, supra. 

6. Kutschinski v. Thompson, 138 
A. 569, 101 N.J.Eq. 649. 

7. Kutschinski vy. Thompson, su- 
pra. 

8. Covenants restricting use see 
infra § 595. 

9. Cal.—Zlozower v. Lindenbaum, 
281 P. 102, 100 Cal.App. 766; Whelan 
v. Rosseter, 82 P. 1082, 1 Cal.App. 701. 

Me.—McKeen vy. Boothby, 152 A, 53 
129 Me. 324. 

Md.—Bealmear vy. James, 128 A. 40, 
147 Md. 274; Peabody Heights Co, v_ 
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contract of sale,?° or of a trifling character,!+ or un- 
less the covenants merely reaffirm existing restric- 


tions imposed by law.!? 


Particular restrictions which have been held to 
warrant rejection of title by the purchaser under 


Willson, 32 A. 386, 1077, 82 Md. 186, 36 
Tek Ave 398 

Rae nto v. Allen, 28 N.E. 780, 
154 Mass. 432; Jeffries v. Jeffries, 117 
Mass. 184; McGlynn v. Maynz, 104 
Mass. 263. 

Mich.—Hyman- v. Boyle, 214 N.W. 
163, 239 Mich. 857; Ogooshevitz v. 
Warijas, 169 N.W. 820, 821, 203 Mich. 
664 [cit Cyc]. 

Mont.—Ogg v. Herman, 227 P. 476, 
71 Mont. 10. 

N.J.—Propper v. Colson, 99 A. 385, 
86 N.J.Eq. 399; Krah v. Wassmer, 75 
N.J.Eq. 109, 71 A. 404 [aff 81 A. 1133, 
78 N.J.Bq. 305]. 


N.Y.—Wetmore v. Bruce, 23 N.E. 
308, 118 N.Y. 319; Gilbert v. Peteler, 
38) N.Y., 165, 97. Am: D. 795; “Dethlott 


v. Voit, 158 N.Y.S. 522, 172 App.Div. 
201; McDougall v. Schneider, 118 N. 
Y.S. 861, 1384 App.Div. 208; Levin v. 
Hill. 102 N.Y.S. 690, 117 App.Div. 472 
{aff 86 N.B. 1127, 193 N.Y. 621]; Alt- 
man v. McMillin, 100 N.Y.S. 970, 115 
App.Div. 234; Scudder v. Watt, 90 
N.Y.S. 605, 98 App.Div. 228; Fourth 
Presb. Church y. Steiner, 29 N.Y.S. 
488, 79 Hun 314; Kountze v. Hel- 
muth, 22 N.Y.S. 204, 67 Hun 343 [aff 
35 N.E. 656, 140 N.Y. 432]; Nathan v. 
Morris, 17 N.Y.S. 13, 62 Hun 452 [dist 


Winne v. Reynolds, 6 Paige 407; Ten 
Broeck vy. Livingston, 1 Johns.Ch. 
857]; Reynolds v. Cleary, 16 N.Y.S. 


421, 61 Hun 590; Eckel v. Spitzer, 111 
N.Y.S. 459, 58 Misc. 467; Roussel v. 
Lux, 80 N.Y.S. 341, 39 Misc. 508; Lein- 
hardt v. Kalchheim, 79 N.Y.S. 500, 
39 Mise. 308; Anonymous, 2 AbbD.N. 
Cas. 56. 


Pa.—Coues vy. Hallahan, 58 A. 158, 


209 Pa. 224; Batley v. Foerderer, 29 
A. 868, 162 Pa. 460; Lesley v. Morris, 
See hala. 0: 


Wis.—Neff v. Rubin, 154 N.W. 976, 
161 Wis. 511. 


ie ipgrea v. Thompson, 9 Q.B.D. 
616 


Ont.—Re Hunt, 34 Ont.L. 256, 8 Ont. 
W.N. 424, 581. 


[a] Provision of contract that lots 
were free of encumbrances must be 
given its ordinary legal meaning, al- 
though a layman might not under- 
stand that a building restriction was 
an encumbrance. Propper y. Colson, 
99 A. 385, 86 N.J.Eq. 399. 


[b] In Ohio ordinary building re- 
strictions applying to a whole neigh- 
borhood do not constitute encum- 
brances unless they affect the mar- 
ketable quality of the title. Egle v. 
Morrison, 27 Ohio Cir.Ct. 497. 


Effect of ordinance enacted after 
deed creating restriction see infra § 
595 note 52 [a]. 


LO Dixon Ve HOx, 201 Pi593, 27 
Or, 446; Re Robertson, 25 Ont.L. 286, 
20 Ont: Wik.) £20" See “Sharpe” vy. 
Stretch, 180° A. 231,98 NV.Eq. 225 


(restrictions in chain of title differ- 
ent from and more onerous than the 
restrictions stated in the contract 
warrant rejection of title). 


[a] Contract to convey free of en- 
cumbrances “except building restric- 
tions and Zone 2” means such re- 
strictions besides those in such zone 
as the record title disclosed, and ac- 
cordingly, the existence of record 
building restrictions outside of Zone 
2 affords no ground for the purchas- 
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the facts involved include restrictive covenants as 
to depth of foundations,!* or the character,'* cost,t® 


or locationt® of buildings to be erected thereon, or 


er’s rejection of title. Dixon v. Fox, 


271. P. 593, 127 Or. 446. 

pe dante generally see supra § 
579: 

11. Schifferdecker v. Busch, 225 N. 
Y.S. 106, 130 Misc. 625. 

[a] Restriction against building's 
interfering with another’s view did 
not prevent specific enforcement of 
a contract, where under the facts, it 
made no substantial difference and 
there was no evidence to show that 
such restrictive covenant depreciated 
the market value of the property 
agreed to be purchased as a whole. 


Schifferdecker v. Busch, 225 N.Y.S. 
106, 130 Mise. 625.~ 
12. Bull ve. Burtonjoi24 New. 214; 


2 at ONNieeL Ole 


[a] Illustration.—A covenant in a 
deed by which the grantor, his repre- 
sentative, heirs and assigns, are pro- 
hibited from using specified materials 
in erecting a building or buildings on 
the real property conveyed, does not 
make the title to such property un- 
marketable if the grantor, his repre- 
sentative, heirs, and assigns, cannot 
use such materials in the erection of 
a building thereon because of some 
general statute or other Jaw which is 
equally prohibitive. Bull v. Burton, 
AN ING Hele ve 2/2 GaN ae Othe 


[b] Rule applied.—A _ restrictive 
building covenant not to erect within 
forty feet of the front line of lots on 
Fifth avenue, between Thirty-Ninth 
and Fortieth streets, in New York 
City, any buildings except of brick or 
stone, with roofs of slate or metal, 
does not make title to the lots unmar- 
ketable, the prohibition not exceeding 
reasonable prohibitions by statute or 
ordinance, and the possibility of 
change in such statutes or ordinances, 
so as to permit the use of building 
materials other than _ brick, stone, 
slate, or metal or other materials 
fairly comprehended within such enu- 
meration, being too remote for prac- 
tical consideration. Bull v. Burton, 
124 Ne. 11, 227Nry. 101. 


13. Leinhardt v. Kalchheim, 79 N 
Y.S. 500, 39 Misc. : 


fa] Agreement running with the 
land@ made between adjoining land- 
owners, and limiting the depth of 
foundations, is an encumbrance war- 
ranting rejection of title. Leinhardt 
een bea 79 N.Y.S. 500, 39 Misc. 


14. Mich.—Hyman vy. Boyle, 214 N. 
W. 168, 239 Mich. 357. 

N.J.—Grivakis v. Topf, 146 A. 220, 
105 N.J.Law 632. 

N.Y.—Bull y. Burton, 124 N.E. 111, 
227 UNE Yel 101 devine va Halve 102 N. 
Y.S. 690, 117 App.Div. 472 [aff 86 N.E. 
LL27, 193 N.Y. ‘6207; 


Pa.—Seidel v. Coyne, 
759, 


Wis.—Goodman v. Kortsch, 219 N. 
W. 354, 196 Wis. 70; Neff v. Rubin, 154 
N.W. 976, 161 Wis. 511. 


Ont.—Foley v. Lipson, 14 Ont.W.N. 
269. 


[a] Illustrations.—(1) Where a 
contract stipulated that the premises 
should be free from all encumbrances 
except existing covenants as to nui- 
sances “which do not, however, pre- 
vent the erection of stores,’ and the 
deed to the vendor, then on record, 
contained a covenant against nuisanc- 


13 Pa.Dist. 


the number of houses on a lot.1!* 
‘Under contract calling for title ‘free and clear 


es in the ordinary form, to which was 
added a further covenant that nei- 
ther the grantee nor his grantees 
should erect any building less than 
two stories in height or without a 
cellar, or any building costing less 
than twenty-five hundred dollars, the 
purchaser was justified in rejecting 
the title. Levin v. Hill, 102 N.Y.S. 
690, 117 App.Div. 472 [Laff 86 N.E. 1127, 
193 N.Y. 621]. (2) “Restrictive cove- 
nants in deed, prohibiting erection on 
premises of any brewery, slaughter- 
house, glue or chemical factory, place 
where intoxicating liquor would be 
sold, or erection of any building in 
which to carry on any business offen- 
sive, noxious, or detrimental to use of 
adjoining or contiguous land, or for 
purpose which would create a nui- 
sance, constituted encumbrance upon 
property justifying purchasers in re- 
fusing to take title.’ Grivakis v. 
Topf, 146 A. 220, 105 N.J.Law 632. 
(3) A restrictive covenant, running 
with the land, not to erect a stable, 
either public or private, on the prem- 
ises, is an encumbrance. Bull v. Bur- 
ton, 124.N.B. 111, 227 N.Y. 101. 


[b] Provision that only stone or 
brick buildings should be erected is 
an encumbrance justifying rejection 
of title and return of deposit made by 
the purchaser. Foley y. Lipson, 14 
Ont.W.N. 269. 


[ec] Restriction forbidding erection 
of anything but dwelling houses on 
land constitutes an encumbrance. 
Seidel v. Coyne, 13 Pa.Dist. 759. 


{d] Negative easements.—Where 
covenants restricting lots in a subdi- 
vision to private residences are mat- 
ters of record included in the original 
deed of lots, the covenants consti- 
tute a mutual agreement among all 
the owners of the property in the 
subdivision to maintain the cove- 
nants; every owner of a lot by rea- 
son of the covenants obtaining a nega- 
tive easement in every other lot which 
constitutes encumbrances on the prop- 
[ioe Goodman vy. Kortsch, 196 Wis. 


15. McKeen v. Boothby, 152 A. 53, 
129 Me. 324; Levin v. Hill, 102 N.Y.S. 
690, 117 App.Div. 472 Laft 86-N.E. 
11°27, 193 N.Y. 621]. 


16. Me.—McKeen vy. Boothby, 152 
A. 53, 129 Me. 324. 
N.J.—Planter v. Zintz, 137 A. 317, 


5 N.J.Mise. 495 


ide tear ee Co. v. Jacob May 
Dv ght Co., 198 N.Y.S. 327; 119 Misc. 
34 [aff 201 N.Y.S. 954, 207 App.Div. 


856], 
Pa.—Montefiore Ben. 
ma, 17°Pa.Dist. 194. 


Wis.—Neff v. Rubin, 154 N.W. 976, 
L6T Wise 521: 


Ont.—Re Hunt, 34 Ont.L. 256, 8 Ont. 
W.N. 424, 581. 


; movouent of light and air see infra 
17. Bulkley v. Rouken Glen, Ince., 
226 N.Y.S. 544, 222 App.Div. 570 [aft 

162 N.E. 560, 948 N.Y. 647]. 


[a] Single detached dwelling.—In 
an action for specific performance of 
a contract to convey realty or for 
damages, objection to the title on the 
ground that a plot having two hun- 
dred and ninety-two and fifty-three 
one hundredths-feet frontage was 
subject to the restriction against 


Assoc. v. Ro- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of all liens,” a building restriction warrants rejec- 


tion of title.18 | 


[§ 589] (bb) Enforceable Character of Restric- 
tions. Restrictions not enforceable against the pur- 
chaser do not warrant rejection of title,t? as where 
the restriction has been released,?° or extinguished 
by a subsequent tax sale?! or mortgage foreclosure.22 


Where reasonable doubt exists as to whether the 
property is or is not subject to building restrictions, 
the purchaser may reject the title,?® and restrictive 
covenants which a court of equity would not enforce 
because conditions have changed since they were 
made or because they have become obsolete and in- 
operative by reason of nonobservance have been held 
A restrictive covenant which 
may or may not be enforceable constitutes an en- 


valid objections.?4 
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vendor’s contract if the title is free from any rea- 


sonable doubt that the lots are not restricted.2°¢ 


er.=° 


cumbrance,”* although it is sufficient to fulfill the 


buildings other than single detached 
dwelling houses, which restriction 
was not mentioned in the contract re- 
strictiye sixty-foot plots to single 
dweltigs, was valid, and warranted 
the purchaser’s rejection of the title. 
Bulkley v. Rouken Glen, Inc., 226 N. 
Y.S. 544, 222 App.Div. 570 [aff 162 
N.E. 560, 240 N.Y. 647]. 


18. Neagle v. Hudson, 144 N.Y.S. 
ae [aff 149 N.Y.S. 1099, 165 App.Div. 
943]. 


[a] Word “lien” is of such broad 
application as to cover a building 
restriction imposed by the recorded 
agreement of a former owner. Neagle 
-v. Hudson, 144 N.Y.S. 221 [aff 149 N. 
Y.S. 1099, 165 App.Div. 943]. 

19. Ogg v. Herman, 227 P. 476, 71 
Mont. 10; Patterson v. Johnson, 168 
N.Y.S. 161, 181 App.Div. 162. 


[a] Personal restrictions.—Specif- 
ic performance of a contract to convey 
will not be denied because of building 
restrictions personal to a_ grantor 
whose rights in the property had been 
foreclosed under a mortgage. Patter- 


son v. Johnson, 168 N.Y.S. 161, 181 
App.Div. 162. 

20. Postley v. Kafka, 211 N.Y.S. 
382, 213 App.Div. 595; Post v. Bern- 


heimer, 1 N.Y.S. 805, 48 Hun 620 [aff 
22 N.E. 149, 115 N.Y. 664]. 

21. Re Hunt, 34 Ont.L. 256, 8 Ont. 
W.N. 424, 581. 

la] _Tax sale as not extinguishing 
encumbrance.—A building restriction 
is not removed by a Subsequent judi- 
cial sale of the land for taxes. Lesley 
v. Morris, 9 Phila. (Pa.) 110. 


Tax sale as extinguishing liens, 
charges, and encumbrances generaily 
see Taxation § 1831. 

22. Boyd v. Park Realty Corpora- 
tion, 111 A. 129,137 Md. 36. 


23. Giacoma v. Yochim, 126 So. 84, 
13 La.App. 94; Sharpe v. Stretch, 130 
A, 231, 98 N.J.Eq. 225; Smith v. Reidy, 
113 A. 774, 92 N.J.Eq. 586; Lowe v. 
Stanton, 180 N.Y.S. 862, 191 App.Div. 
43. 


[a] Illustration.—In a suit for 
specific performance of a contract of 
sale, where the issue is as to whether 
or not, the lands are subject to cer- 
tain restrictive building covenants, 
depending upon the ascertainment of 
the true construction and legal op- 
eration of an ill-expressed and inar- 
tificial instrument, specific perform- 
ance will not be decreed against the 
vendee unless the court be satisfied 
beyond all reasonable doubt that the 
lands are free from the alleged incum- 
brance. Smith y. Reidy, 113 A. 774, 
92 N.J.Eq. 586. 

[b] That attempt by vendee to 
build on lot would subject him to liti- 


gation is sufficient ground for refus- 
ing specific performance of a contract 
for purchase, where the parties had 
in mind the erection of a house there- 
on at the time the agreement was 
made. Sharpe v. Stretch, 130 A. 231, 
98 N.J.Eq. 225. 


24. Bull v. Burton, 124 N.E. 111, 
227_N.Y. 101; Fourth Presby. Church 
v. Steiner, 29 N.Y.S. 488, 79 Hun 314; 
Kountze vy. Helmuth, 22 N.Y.S. 204, 
67 Hun 343 [aff 35 N.E. 656, 140 N.Y. 
432]; Reynolds v. Cleary, 16 N.Y.S. 
421, 61 Hun 590: Goodman vy. 
Kortsch, 219 N.W. 354, 196 Wis. 70. 


{a] Illustration.—Even though the 
owner of a lot subject to the covenant 
restricting the lot to private residenc- 
es has been guilty of such conduct as 
to preclude relief in a court of equity, 
the restrictive covenants, being of 
record, constitute a cloud on the title. 
Goodman y. Kortsch, 219 N.W. 354, 
196 Wis. 70. 


[b] Court should not compel spe- 
cific performance of a contract to pur- 
chase realty when the purchaser 
would be subject to an action at law 
for damages if restrictive covenants 
constituting encumbrances on the title 
should be violated, even though the 
purchaser might successfully defend 
a suit to enjoin violations of such re- 
strictions on the ground that the rem- 
edy of injunction would be inequitable 
in view of the changed character of 
the neighborhood. Bull v. Burton, 
124 N.E. 111, 227 N.Y. 101. 


{c] Restrictions remaining valid 
although unenforceable.—Change in 
the character of the neighborhood did 
not invalidate restrictive covenants 
in a deed and agreement, the only 
effect thereof being to preclude suit 
for equitable relief for enforcement, 
so that title thereby affected was not 
marketable. Lowe v. Stanton, 180 
N.Y.S. 862, 191 App.Div. 43. 


25. Kittinger v. Rossman, 110 A. 
677, 12 Del.Ch. 228. 


[a] Illustration.—Where there 
was a Substantial building on the lot 
contracted for, erected more than 
forty years prior to suit by seller for 
specific performance, which building 
violated a restrictive covenant by 
being within a specified building line, 
specific performance would be denied, 
for, while the owner, so long as the 
existing building remained, might be 
secure from attack based on infrac- 
tion of the restriction, yet the right to 
erect a new building on the same lo- 
eation, in violation of the restriction, 
in case the existing building were re- 
moved, not being clear, the court 
could not make any decision thereon 
which would bind persons, not parties 
to the cause, who might have a right 
to enforce the restriction. Kitting- 


[§ 590] (cc) Violations of Restrictions. 
isting violation of building restrictions imposed by 
deed or covenant is an encumbrance warranting re- 
jection of title,?7 unless such restrictions have be- 
come unenforceable** or the chance of litigation 
concerning the violation is remote.2? 
ber of lots are sold under a general building restrie- 
tion, a violation of the restriction by one lot owner 
is not an encumbrance upon the lot of another own- 


An ex- 


Where a num- 


[§ 591] cc. Restrictions Imposed by Law—(aa) 
In General. According to one view, restrictions im- 
posed by resolutions, ordinances, or statutes are not 
encumbrances within the meaning of that term as 


Soa Rossman, 110 A. 677, 12 Del.Ch. 


26. Boyd v. Park Realty Corpora- 
tion, 111 A. 129, 137 Ma. 36. 


27. Dichter v. Isaacson, 132 A. 481, 
4 N.J.Mise. 297 [aff 188 <A. 920, 104 
N.J.Law 167]; Chesebro v. Moers, 134 
N.E. 842, 233 N.Y. 75, 21 A.L.R..1270, 


[a] MIllustration.—Where the house 
on the lot which plaintiff agreed to 
convey to defendant was located more 
than five feet closer to the front street 
than was permitted by the restrictive 
covenant in the title, the title to the 
premises was not marketable. Chese- 
bro v. Moers, 134 N.E. 842, 233 N.Y. 
75, 21 A.L.R. 1270. 


{b] Violation shown.—Where a 
restrictive covenant permitted the lo- 
cation of a garage within five feet 
of the boundary line of an adjoining 
lot only with the consent of the ad- 
joining lot owner, the location of the ~ 
garage directly on the boundary line, 
with only the oral consent of the ad- 
joining owner, renders the title un- 
marketable. Chesebro v. Moers, 233 
N.Y. 75, 134 N.E. 842, 21 A.L.R. 1270. 


[c] Objection not available under 
facts.—A purchaser’s objection to ti- 
tle that the vendor violated a restric- 
tive covenant by erecting a garage 
was held frivolous, where the cove- 
nant expired within three months of 
the closing date. Allen v. Pfaltz & 
Bauer Realty Co., 236 N.Y.S. 210, 227 
App.Div. 666. 


28. Fort vy. Field, 124 A. 314, 2 N.J. 
Misc. 333. 
[a] Illustration—Where a cove- 


nant limiting the use of a plot of land 
to a single dwelling was abandoned by 
the owners, and the abandonment was 
acquiesced in by persons for whose 
benefit the covenant was made, and 
had existed fora long time, a purchas- 
er could not refuse to comply with the 
contract by reason of the violation of 
the covenant, the covenant in such 
case being a nullity and unenforceable, 
Hort v. Field, 124 A. 314, 2 N.J.Misc. 


29. Salter v. Beatty, 137 A. 848, 101. 
N.J.Eq. 86. 
[a] Illustration.—aA title is not un- 


marketable, defeating a suit for spe- 
cific performance, because a house 
erected thirty-two years projected 
three feet over the community scheme 
covenant line, as “the remote possi- 
bility of an idle and vain suit is not 
within the category of being ‘ex- 
posed to the hazard of litigation,’ ” 
Salter v. Beatty, 1837 A. 848, 101 N. 
J.Eq. 86. 

30. Mead vy. Martens, 47 N.Y.S. 299, 
21 App.Div. 134 [aff 57 N.E. LIL Tes 
N.Y. 626]. 
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used in contracts to convey realty,?! and such a stat- 
ute or ordinance does not constitute an encumbrance 
justifying rejection of title where void,*? nor where 
the parties are deemed to have contracted with ref- 
erence to existing statutes or ordinances imposing 
restrictions,®® although statutes of this character 
have been held encumbrances where valid.** 


the vendor concedes that a certain 


restrictions creates an encumbrance on his title if 
the statute is constitutional, the purchaser will not 
be compelled to accept the title.*° 


Under contract to buy subject to 


tions,” a zoning ordinance is a “restriction.”?°® 
[§ 592] (bb) Violations of Restrictions. Existing 


violations of building restrictions 


warrant rejection of title by a purchaser contracting 
for a conveyance free of encumbrances.*? 


that the premises to be conveyed 


31.. Wheeler v. Sullivan, 106 So. 
876, 90 Fla. 711; Lincoln Trust Co. v. 
Williams Bldg. Corporation, 128 N.E. 
209, 2290N, ¥.u813% VA. Kimball Conv. 
Hox, 200 (N.Y.S.. 267,120 Mise. 701; 
Moss v. Rubenstein, 191 N.Y.S. 496, 
117 Mise. 385; Kend vy. Crestwood 
Realty Co., (Wis.) 246 N.W. 311; Mil- 
ler v. Milwaukee Odd Fellows Temple, 
240 N.W. 193, 206 Wis. 547. 


“Reasonable restrictions upon the 
use which may be made of real prop- 
erty, when imposed by public author- 
ity through a valid exercise of the 
powers of government, are not usual- 
ly regarded as such an incumbrance 
as will justify a vendee in refusing to 
perform a contract for the purchase 
of such property.” Wheeler y. Sulli- 
van, supra. 

[a] Fire regulations and zoning 
resolution.—Where a contract for the 
sale of city premises provided that 
the premises were sold “subject to 
building restrictions and regulations 
in resolution or ordinance adopted by 
the board of estimate and apportion- 
ment of the city of New York July 
25, 1916, and amendments and addi- 
tions thereto now in force,” and that 
“all notes or notices of violation of 
law or municipal ordinances . . 
noted in or issued by the fire 
department against or affect- 
ing the premises at the date hereof 
shall be complied with by the seller, 
and the premises shall be conveyed 
free of the same,” the fact that the 
fire department had ordered the dis- 
continuance of the renting of garages 
on the premises to the public, because 
such use was violative of restrictions 
imposed under the building zone law 
in effect at time of execution of con- 
tract, did not constitute an incum- 
brance on the title, and even if this 
were not true, the so-called zoning 
resolution did not constitute an en- 
cumbrance. Moss v. Rubenstein, 191 
N.Y.S. 496, 117 Misc. 385. 

[b] Restricted district.—The ex- 
istence of the resolution of the board 
of estimate and apportionment of the 
city of New York of July 25, 1916, pur- 
suant to L. (19019 ¢ 466, as amended 
by L. (1914) c 470, and L. (1916) ec 497, 
regulating the size of buildings and 
locations of industries and dividing 
the city into districts for such purpos- 
es, does not constitute an encum- 
brance on property situated in a re- 
stricted district, within contract to 
convey the land free from all incum- 
brances. Lincoln Trust Co. v. Wil- 
liams Bldg. Corporation, 128 N.E. 209, 
229 N.Y. 313. 

[ec] Zoning ordinance is not an en- 
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tle.?° 
Where 
statute imposing 


[§ 593] dd. Charge Created by Will. 
on land of a testator created by a will may consti- 
tute an encumbrance.*? 
annual charge upon land created ‘by will, which, to 


[§§ 591-594. 


house regulations is ground for rejection of title 
where the contract of sale expressly provided against 
the existence of such violations,?* although where 
the agreement was merely to convey a good title the 
fact of violation is not a ground for rejection of ti- 


A charge 


But it has been held that an 


be enforced in case of default in payment, must be 


existing ‘“‘restric- 


imposed by law 


The fact 
violate tenement 


Miller v. Milwaukee Odd 
240 N.W. 193, 206 


cumbrance. 
Fellows Temple, 
Wis. 547. 


32. Green v. Frost, 136 A. 304, 108 
N.J.Eq. 447. Compare Graybill v. 
Ruhl, 74 A. 239, 225 Pa. 417 (holding 
that a contract for the sale of real 
estate “clear of all ‘incumbrances,’ ” 
is breached when at the time of the 
execution of the contract there is an 
ordinance providing for the widening 
of a street on which the real estate 
abutted, although such ordinance may 
have been invalid, and was subse- 
quently set aside). 


[a] Invalid zoning ordinance.—A 
purchaser under a contract with a 
vendor representing that no zoning 
ordinances existed, and agreeing to 
convey free from encumbrances with 
other exceptions, was not entitled to 
rescind because of a zoning ordinance 
declared void by the courts before 
the signing of the agreement of sale. 
ree v. Frost, 136 A. 304, 100 N.J.Eq. 


ee Cohen v. Baker, 3 Pa.Dist.&Co. 


34. Kittinger v. Rossman, 112 A. 
388, 12 Del.Ch. 276. 


[a] Illustration.—A statute, deny- 
ing compensation for any building 
thereafter placed on land within the 
lines of a street if extended in case 
the street be later extended, if valid, 
would be an encumbrance, preventing 
specific performance against the pur- 
chaser of the land, because such stat- 
ute restricts the use of property for 
building purposes. Kittinger v. Ross- 
man, 112 A. 388, 12 Del.Ch. 276. 


35. Daniell v. Shaw, 44 N.E. 991, 
166 Mass. 582. 


36. Moyer v. De Vincentis Const. 
Co., 164 A. 111, 107 Pa.Super. 588. 


[a] Irrespective of whether it is 
an “encumbrance,” a zoning ordinance 
is included within the term “restric- 
tions’? as employed in a contract war- 
ranting against encumbrances except- 
ing existing restrictions. Moyer v. 
De Vincentis Const. Co., 164 A. 111, 
107 Pa.Super. 588. 


37. Moyer v. De Vincentis Const. 
Con 164: "Avert 107 Passupert bss. 


[a] Illustration.—Where a vendor 
agreed to furnish a good and market- 
able title free from encumbrances ex- 
eept existing restrictions, the fact 
that he had built a house only twen- 
ty-two feet from the street instead of 
twenty-five feet, as a zoning ordi- 
nance required, rendered the title un- 
marketable, the objection to the title 
under such contract not being the ex- 


foreclosed, does not render the title unmarketable 
apart from liens.*+ 


[§ 594] ee. Charge for Maintaining Alley. The 

obligation to pay a proportion of the expense of reg- 

- ulating and maintaining an<alley in the rear of the 
premises is an encumbrance upon the property.*? 


istence of the zoning ordinance, but 
the violation thereof. Moyer v. De 
Vincentis Const. Co., 164 A. 111, 107 
Pa.Super. 588. 


38. Moran y. Borrello, 132 A. 510, 
4 N.J.Mise. 344. 


_[a]_ Where contract to sell spe- 
cifically provided that building should 
comply with regulations of state 
board of tenement house supervision, 
failure to comply was sufficient to 
justify purchasers’ rejection of prof- 
fered title. Moran v. Borrello, 132 A. 
510, 4 N.J.Mise. 344. 


{[b] Violation not shown.—(1) In 
New York City, as there is no law re- 
quiring owners of tenement houses to 
install water-meters, the commission- 
er of water supply being only author- 
ized in his discretion to cause meters 
to be installed, the owners of a tene- 
ment house contracted to be conveyed 
were not, before notice to install a 
meter, chargeable with a violation of 
the Tenement House Act (L. [1901] p 
889 c 334), within the contract of sale 
requiring a conveyance free from all 
violations filed against the premises 
in any of the municipal departments 
of the city. Feder y. Rosenthal, 116 
N.Y.S. 2, 62 Mise. 610. (2) The com- 
missioner of water supply of the city 
of New York having no authority to 
order the owners of a tenement house 
to install a water-meter, but being 
authorized only to cause a meter’to be 
installed after notice and charge the 
expense thereof to the owners of the 
property, the owners’ failure to install 
a meter after notice was not a viola- 
tion of the Tenement House Act (L. 
[1901] p 889 c 334), within a contract 
of sale requiring a conveyance free 
from violations thereof. Feder vy. 
Rosenthal, supra. 


F ae pendens for violation see infra 


39. Woodenbury v. Spier, 106 N.Y. 
S. 817, 122 App.Div. 396. 


[a] TIllustration.—The fact that 
the water closets of a tenement house 
are in the yard instead of the house, 
or other violation of the Tenement 
House Act (lL. [1901] p 889 c 834), is 
not such a defect of title as to justify 
refusal to accept the property under 
an agreement to convey godd title. 
Woodenbury v. Spier, 106 N.Y.S. 817, 
122 App.Div. 396. 


40.. See supra § 563. 


41. Ditchey v. Lee, 78 N.E. 972, 
167 Ind. 267. 


42. O’Neill v. Van Tassell, 17 N. 
Y.S. 824, 63 Hun 629 [aff 33 N.E. 314, 
137 N.Y. 297]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 595] 


[§ 595] ff. Covenants Restricting Use.4* Unless 
excepted by the contract,** covenants restricting the 
use which may be made of the premises are such 
encumbrances as justify the purchaser in rejecting 
title,*® as in the case of restrictive covenants as to 
the kind of trade, business, or profession for which 
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premises may be used,*® or as to deposit thereon of 
offensive substances,** or location of brush piles.*® 
There is authority to the effect that a restriction 
upon use is not an encumbrance where the restriction 
is merely against something already prohibited by 
law.*® Where the restriction is broader than the 


43. Building restrictions see supra 
§§ 588-590. 


_ 44. See supra § 579. And see Ley- 
in v. Hill, 102 N.Y.S. 690, 117 App.Div. 
472 [aff 86 N.E. 1127, 193 N.Y. 621 
(existing restriction not within excep- 
tion). Compare Batley vy. Foerderer, 
29 A. 868, 162 Pa. 460 (holding also 
that a purchaser who personally 
agrees to build a certain number of 
dwelling houses on the land is not on 
that account bound to accept a title 
conditioned against its use as a mill 
or factory site). 

45. U.S.—Hess v. Bowen, 241 F. 
659, 154 C.C.A. 417 [aff 237 F. 510]; 
Ingersoll Engineering & Construct- 
ing Co. v. Crocker, 228 F. 844, 143 C.C. 
A. 242; National Waterworks Co. v. 
Kansas City, 65 F, 691 (sale of water- 
works; company was under contract 
to supply water to a third party). 


Cal.—Bertola v. Allred, 189 P. 489, 
46 Cal.App. 593. 


Fla.—Wheeler y. Sullivan, 106 So. 
876, 90 Fla, 711. 


fe ae v. Epstein, 248 II11A. 


La.—Hebert v. Vezoux’s Succession, 
126 So. 461, 12 La.App. 624. 


Md.—Shea v. Evans, 72 A. 600, 109 
Ma. 229; Newbold v. Peabody Heights 
a UAL 372) Oe ONEd. 64.9. 30o ol eA | 


Mass.—Linton y. Allen, 
780, 154 Mass. 432; 
Maynz, 104 Mass. 268. 


Mich.—Hyman y. Boyle, 214 N.W. 
163, 239 Mich. 357. 


Mont.—Bozdech v. Montana Ranch- 
es Co., 216 P. 319, 67 Mont. 366. 


N.J.—Krah v. Wassmer, 71 A. 404, 
ho N.J.Hg. 109. Laff 81 Al 1133) 78 N.J. 
Eq. 305]. 

N.Y.—O’Hara v. Bronx Consumers’ 
Ice €o., 172 (NE. 472) 25409 N-Y. 210; 
Bull v. Burton, 124 N.B. 111, 227 N. 
Y. 101; Mauser v. Friesco Realty Cor- 
poration, 245 N.Y.S. 42, 230 App.Div. 
790 [motion gr and appeal dism 177 
N.E. 179, 256 N.Y. 654]; Bryan L. 
Kennelly, Inc. v. Shapiro, 226 N.Y.S. 
692, 222 App.Div. 488 [aff 166 N.E. 309, 
250 N.Y. 524]; McDougall yv. Schnei- 
der, 118 N.Y.S. 861, 134 App.Div. 208; 
Bacot v. Fessenden, 115 N.Y.S. 698, 
130 App.Div. 819; Levin v. Hill, 102 
N.Y.S. 690, 117 App.Div. 472 [aff 86 
ING ED eh Tel SaINioYs 621 |e Altman sy: 
McMillin, 100 N.Y.S. 970, 115 App.Div. 
234; Goodrich v. Pratt, 100 N.Y.S. 187, 
114 App.Div. 771; Dieterlen v. Miller, 
99 N.Y.S. 699, 114 App.Div. 40, 19 N. 
Y.Ann.Cas. 26; Fourth Presby. Church 
v. Steiner, 29 N.Y.S. 488, 79 Hun 314; 
Reynolds v. Cleary, 16 N.Y.S. 421, 61 
Hun 590; Terry v. Westing, 5 N.Y.S. 
99, 52 Hun 610; Raynor v. Lyon; 46 
Hun 227; Post vy. Bernheimer, 31 
Hun 247; Post v. Weil, 8 Hun 418; 
Eckel v. Spitzer, 111 N.Y.S. 459, 58 
Misc. 467; Van Schaick v. Lese, 66 
N.Y.S. 64, 31 Misc. 610. 


Pa.—Coues v. Hallahan, 58 A. 158, 
209 Pa. 224; Batley v. Foerderer, 29 
A. 868, 162 Pa. 460; Seidel v. Coyne, 
13 Pa.Dist. 759; Anders’ Hstate, 12 
Phila. 45. See Ritter v. Hill, 127 A. 
455, 282 Pa. 115 (to the effect that 
restrictions on the use of property are 
encumbrances so long as the value of 
the land may be diminished, although 
not so where an existing claim works 
no injury). 

Eng.—Cato v. Thompson, 9 Q.B.D. 


[66 C. J.—58] 


28 N.E. 
McGlynn vy. 


brick is an encumbrance. 


616. 


[a] For example (1) a restrictive 
covenant running with the land, if it 
affects the land either in itself or in 
its value or in the way it can be en- 
joyed, is an encumbrance. Bull v. 
Burton, 124° N.B. 144; 227) NvY~ 101. 
(2) Any right existing in another to 
use the land, or whereby the use by 
the owner is restricted, is an “encum- 
brance”’ within the legal meaning of 
the term. Bull v. Burton, supra. 


46. U.S.—Ingersoll Engineering & 
Constructing Co. v. Crocker, 228 F. 
844, 143 C.C.A. 242. 


Cal.—Bertola v. Allred, 189 P. 489, 
46 Cal.App. 593. 


teaver v. Epstein, 248 Ill.App. 
isla 

N.Y.—O’Hara v. Bronx Consumers’ 
LCE NCOs ou Ne DA ip aD AnUING YY onre LO; 
Bryan L. Kennelly, Inc. v. Shapiro, 
226 N.Y.S. 692, 222 App.Div. 488 [aff 
166 N.E. 309, 250 N.Y. 524]; Goodrich 
a Prat 100 N.Y.S. 187, 114 App. Div. 
tile 


ee ER ne vy. Coyne, 13, Pa.Dist. 
oa: 


[a] Blast furnace or foundry.— 
Vendor’s title by a deed providing 
that the property shall not be used 
for a blast furnace or a foundry, and 
that no factory shall be erected with- 
in forty feet of the street line, was 
unmarketable, and a purchaser for 
manufacturing purposes was entitled 
to recover his deposit. Vibroplex Co. 
v. Jacob May Realty Co., 198 N.Y.S. 
327, 119 Misc. 734 [aff 201 N.Y.S. 954, 
207 App.Div. 856]. 

[b] Covenant against offensive 
business justified a prospective pur- 
chaser in refusing to complete the 
contract, where the owner represent- 
ed that the premises were unrestrict- 
ed. O’Hara v. Bronx Consumers’ Ice 
Co., 172 N.E. 472, 254 N.Y. 210. 

[ec] Covenant prohibiting use of 
premises for specified trades was an 
encumbrance within the terms of a 
sale providing for conveyance free 
from encumbrances. Bryan I. Ken- 
nelly, Inc. v. Shapiro, 226 N.Y.S. 692, 
222 App.Div. 488 [aff 166 N.E. 309, 
250 N.Y. 524]. 

[d] Condition subsequent as to 
nuisances.—(1) A condition subse- 
quent in a deed, prohibiting the use 
of premises for certain occupations 
deemed nuisances in first-class resi- 
dence districts, constitutes an appar- 
ent or prima facie encumbrance, 
which under the law of Michigan ren- 
dered the title of the grantee non- 
marketable. Ingersoll Engineering & 
Constructing Co. v. Crocker, 228 F. 
844, 143 C.C.A. 242 [rev 205 F. 99]. 
(2) Such condition clearly renders the 
title nonmarketable as between a ven- 
dor and a purchaser who bought the 
property for a use which would be in 
violation of the condition. Ingersoll 
Engineering & Constructing Co. y. 
Crocker, supra. 


[e] Liquor.—Where there was an 
unreleased condition in favor of a 
prior grantor against the manufac- 
ture or sale of intoxicating beverages 
on the premises, the purchaser was 
justified in refusing to accept title. 
Weinberg v. Sanders, 198 N.Y.S. 121, 
204 App.Div. 409. 

[f] Provision of deed prohibiting 
use of property for manufacture of 
Seidel vy. 
Coyne, 18 Pa.Dist. 759. 


{g] Use for doctor’s office.—Where 
the vendor informed the purchaser 
that she could maintain a physician’s 
office on the premises, despite a cove- 
nant restricting the use of the prop- 
erty to residential purposes, but the 
vendor was unable to secure modifica- 
tion of the restrictive covenant, it 
constituted an encumbrance on the 
title,;and warranted the purchaser in 
refusing to carry out the contract of 
purchase. Bertola v. Allred, 189 P. 
489, 46 Cal.App. 593. 


47. Goodrich v. Pratt, 100 N.Y.S. 
187, 114 App.Div. 771. 


[a] For example, a covenant that 
the land should not be used as a place 
for the deposit of any offensive sub- 
stance, or to the annoyance of any 
person owning land or residing con- 
tiguous thereto, prevents the vendor 
from securing specific performance. 
Goodrich vy. Pratt, 100 N.Y.S. 187, 114 
App.Div. 771. 


48. Bozdech vy. Montana Ranches 
Co., 216 P. 319, 67 Mont. 366. 


[a] Tllustration.—Where a land 
contract provided for a reservation of 
title to a right of way for poles of a 
power company, a restriction in a 
recorded easement of the power com- 
pany, providing, in addition to the 
pole lines, that no haystacks, brush 
piles, sheds, or barns should be placed 
within seventy-five feet on either 
side of the pole line, was a sufficient 
defect in the vendor’s title to give the 
purchaser the right to reject it. Boz- 
dech v. Montana Ranches Co., 216 P. 
319, 67 Mont. 366. 


49. Bull v. Burton, 124 N.E. 111, 
227 N.Y. 101; Floyd v. Clark, 7 Abb. 
N.Cas. (N.Y.) 136. See Wheeler v. 


Sullivan, 106 So. 876, 90 Fla. 711 (hold- 
ing that, “where a contract for the 
sale of real property is executory, the 
settled rule is that, unless excepted 
by such contract of sale, or the re- 
strictive covenants be properly re- 
leased, or the objection duly waived 
by the vendee, covenants imposed by 
the vendor or a predecessor in title, 
restricting the use which may be 
made of the premises, are such in- 
cumbrances as entitle the purchaser 
to refuse to perform, unless such 
covenants require no more than the 
law would compel the vendee to do, 
or refrain from doing as the case may 
be, independently of contract’’). 


[a] Covenant against nuisances 
(1) is not an encumbrance as between 
vendor and purchaser, although so 
vague as to invite litigation. Floyd 
v. Clark, 7 Abb.N.Cas. (N.Y.) 136. (2) 
A restrictive covenant not to carry 
on any business which shall or may 
cause or become a nuisance to others 
owning lands contiguous thereto does 
not create a defect in the title, since 
it binds the owner no further than he 
would be bound by law in the absence 
of a covenant. Bull v. Burton, 124 N. 
EK. 111, 227 N.Y. 101. (3) Other cases 
seem to hold that a covenant against 
nuisances is such an encumbrance as 
entitles the purchaser to refuse to 
perform. Bacot vy. Fessenden, 115 N. 
Y.S. 698, 180 App.Div. 819; Eckel v. 
Spitzer, 111 N.Y.S. 459, 58 Misc. 467; 
Terry v. Westing, 5 N.Y.S. 99, 52 Hun 
610; Van Derminden v. Essig, 2 N.Y. 
City -Ctis 38s 

{b] Restriction not confined to 
nuisances.—A restrictive building 
covenant not to erect any slaughter 
house, certain specified factories, any 
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legal prohibition, it constitutes an encumbrance,” 
and it has been held that there is an encumbrance 
where the restriction imposed by law is reasonably 
subject to change>! or where the restriction upon 
use antedated prohibition of the same use by law.°? 


Contract obligating purchaser to take subject to 
specified restrictions upon use does not compel him 
to accept title subject to nonspecified restrictions.°* 


Restriction unenforceable against purchaser does 
not warrant his rejection of title as one subject to 
an encumbrance,°* as where the restriction has been 
released,®°° although where the enforceability of the 
restrictive covenant is open to reasonable doubt the 


purchaser may reject the title.®® 


[§ 596] gg. Covenant To Fence. 
keep up fences is a covenant running with the land 
and constitutes an encumbrance‘ when it imposes 


brewery, distillery, etc., constitutes 
an encumbrance, since it affected and 
interfered with legitimate business 
and a business termed noxious and 
dangerous, although not per se a 
nuisance. Bull vy. Burton, 124 N.E. 
Heel ee 2 Nis veyed On. 


[c] Covenant against use as ceme- 
tery is not an encumbrance where 
such use is prohibited by law. Floyd 
v. Clark, 7 Abb.N.Cas. (N.Y.) 136. 


{d] If covenant against sale of 
liquor merely forbade violation of law 
against the sale of liquor for bever- 
age purposes, it would not be an en- 
cumbrance. Isaacs v. Schmuck, 156 
N.E. 621, 245 N.Y. 77 (where, how- 
ever, the facts showed an encum- 
brance). 


50. Cowen v. Epstein, 248 Ill.App. 
111; Isaacs v. Schmuck, 156 N.E. 621, 
DAR MNENE wi A Kimball iGo, ve ox, 
200 N.Y.S. 267, 120 Misc. 701. 


{a] Restriction against sale of liq- 
mor on premises couched in general 
terms broader than the National Pro- 
hibition Act forbidding sale for bever- 
age purposes, constitutes an encum- 
brance. Isaacs v. Schmuck, 156 N.E. 
621, 245 N.Y. 77. 


51. A. Kimball Co. vy. Fox, 200 N. 
Y.S: 267, 120 Misc. 701. 


[a] Business district.—Although 
most of the restrictions of record 
were restrictions which were contain- 
ed in Building Zone Resolution § 4, 
relating to business districts, and the 
property was located in a_ business 
district, a purchaser was justified in 
refusing title, as under § 23 business 
districts may be changed to unre- 
stricted districts. A. Kimball Co. v. 
Fox, 200 N.Y.S. 267, 120 Misc. 701. 


52. Coues v. Hallahan, 58 A. 158, 
209 Pa. 224. 


[a] Subsequent  ordinance.—The 
purchaser of a city lot entitled by his 
contract to a conveyance free from 
all restrictions may refuse to accept 
title where there is a restriction in a 
deed in the chain of title restraining 
the erection of buildings within five 
feet of the line of the abutting street, 
notwithstanding a city ordinance en- 
acted after the date of the deed for- 
bids the erection of any building with- 
in such distance of the street line. 
Coues v. Hallahan, 58 A. 158, 209 Pa. 
224, 


53. Lehman v. Reiner, 214 N.Y.S. 
488, 126 Misc. 465. 


[a] Contract whereby purchaser 
takes subject to covenant against use 
ef property for noxious trades does 
not, obligate him to take subject to 
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a liability other than that imposed by statute.°* 
But it has been held that the fact that there is a 
small and trifling charge on the land for the main- 
tenance of a fence is immaterial, as such defect may 
be remedied by compensation.*® 


[§ 597] (d) Curtesy. 
through a married woman is not good or marketable 
where there is an outstanding right of curtesy, initi- 
ate or consummate, in her husband.*° 


[§ 598] (e) Debts of Deceased Owner.** 
property contracted for is subject to a lien for debts 
of a deceased owner, this is such an encumbrance as 
entitles the purchaser to reject the title,°? although 
if the debts are not enforceable against the land in 


A title derived from or 


If the 


the hands of the purchaser there is no encumbrance 


A covenant to 


covenant against use for other and 
nonnoxious trades, and where there is 
such a restriction the purchaser may 
decline title. Lehman v. Reiner, 214 
N.Y.S. 488, 126 Misc. 465. 


54 Fitzsimmons v. South Realty 
Corporaton, 159 A. 111, 162 Md. 108; 
Hoeey: v. Gunther, 41 Austr.C.L.R. 


[a] Tied house.—Where there was 
a restriction obligating the owner of 
a public house to purchase liquor only 
from a certain concern for a certain 
period, but such restriction was not 
binding upon the purchaser even 
though he had notice thereof, the fact 
that the trade of the house had been 
tied to a specific brewery did not con- 
stitute an encumbrance warranting 
the purchaser in refusing to take ti- 
tle. Toohey v. Gunther, 41 Austr.C. 
L.R. 181. 


55. Post v. Bernheimer, 1 N.Y.S. 
805, 48 Hun 620 [aff 22 N.E. 149, 115 
N.Y. 664] (holding the evidence suffi- 
cient to establish a lost release of a 


condition against use as a _ public 
house). 

56. Giacoma v. Yochim, 126 So. 84, 
13 LaApp: 94; Burke v. Dourtan, 137 
A. 844, 101 N.J.Eq. 84. 

[a] Rule applied.—Specific per- 


formance against a purchaser wish- 
ing to use property for dyeing and 
dressing furs will not be decreed al- 
though the restriction against such 
trades may not be enforceable, where 
the enforceability of such restriction 
is debatable. Burke v. Dorfan, 137 A. 
844, 101 N.J.Eq. 84. 


57. Blain v. Taylor, 19 Abb.Pr. (N. 
Y.) 228. 


fa] Agreement by owner of land 
with railroad company under a stat- 
ute to make and repair fences along 
the road running through his farm is 
a covenant running with the land, and 
is within the meaning of a covenant 
by such owner to convey free of all 
encumbrance. Blain vy. Taylor, 19 Abb. 
Pr. (N.Y.) 228: 


58. Blain v. Taylor, supra. 
59. Keating v. Gunther, 10 N.Y.S. 


734, 57 Hun 591 [aff 30 N.E. 65, 129 
IN. Y. i659]: 


60. Kennedy v. Koopmann, 65 S.W. 
1020, 166 Mo. 87; Wylie v. Frampton, 
17 Ont. 515. See Cerf v. Deiner, 104 
N.E. 126, 210 N.Y. 156 (to the effect 
that title is not good where subject 
to a probable claim of curtesy). 

[a] Tustration.—Where an ante- 
nuptial agreement, executed before 
the Revised Statutes of 1889, without 
creating a trust, and providing that 


justifying his rejection of the title.** 
ficient to justify the purchaser in refusing the ven- 
dor’s title may exist where it is questionable wheth- 


A doubt suf- 


the property of the intended wife, 
which she then had or might acquire, 
should be to her “own separate and 
exclusive use and benefit, separate 
and apart from her intended husband, 
unaffected by said intended marriage 
- . . and not subject to his debts,” 
with absolute ‘‘freedom and power 
Sl aA Seton ee ee Serr during 
coverture,”’ ereated a statutory in- 
terest in the wife, which she could 
hold and enjoy, but which she could 
not convey without her husband join- 
ing in the conveyance, as he retained 
an inchoate right of curtesy; her 
tender of her own deed without her 
husband joining therein was not a 
compliance with a contract requiring 
her to furnish a good and merchanta- 
ble title. Kennedy v. Koopmann, 65 S. 
W. 1020, 166 Mo. 87. 


61. Liability of estate see Execu- 
tors and Administrators §§ 875-936. 


62. Forthman v. Deters, 69 N.E. 
975, -206) TUL... 15:9.1.)99, cAm*S aR e453 
Chauncey v. Leominster, 52 N.E. 719, 
172 Mass. 340; Lowe v. Molter, (R.I.) 
TAA 92k 


{a] MTllustrations.—(1) A contract 
for the sale of land by heirs free from 
all encumbrances imposes on them 
the obligation of exonerating the land 
from the payment of claims allowed 
against the estate of the former own- 
er. Forthman y. Deters, 69 N.E. 97, 
206. Tl) 9159) "99-4 Anois RA i 45. (2) 
Where the period within which the 
land might be sold by the executrix of 
the vendor’s ancestor had not elapsed, 
and claims had been allowed against 
the estate, and no inventory filed, 
such claims being unpaid, the pur- 
chaser was not required to accept the 
aac Lowe v. Molter, (R.I.) 71 A. 


63. Moore v. Taylor, 32 A. 320, 33 
A. 886, 81 Md. 644. 


[a] Property of deceased wife.— 
Under Code (1860) art 93 § 32, the 
husband was entitled to act as admin- 
istrator of the estate of his wife with- 
out taking out letters, and the credi- 
tors’ resort in the first instance was 
against him; and therefore, where 
real estate of a married woman who 
died in 1873 was sold at auction in 
1893 for purposes of partition among 
her heirs, it was held that the pur- 
chaser could not avoid the sale on the 
ground that there was no administra- 
tion of her estate, and her creditors 
would have a lien on the land, as they 
could not establish their claims 
against a bona fide purchaser without 
notice. Moore v. Taylor, 32 A. 320, 33 
A. 886, 81 Md. 644. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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er the land is free from claims of creditors of a for- 
mer owner deceased,®* but the bare possibility that 
the title may be affected by debts of a former de- 
ceased owner does not render it unmarketable,** and 
it has been held that the burden rests on the pur- 
chaser to prove the existence of debts of a deceased 
vendor enforceable against the land sold.°® 


A right of dower in the 
premises contracted to be sold constitutes an encum- 
brance justifying rejection of title by a purchaser 


[§ 599] (£) Dower. 


64. Chauncey vy. Leominster, 52 N, 
E. 719, 172 Mass. 340; Mayer v. Mc- 
Cune, 59 How.Pr. (N.Y.) 78. 

{a] Time elapsed not sufficient to 
raise presumption of no debts.—In a 
suit by a vendor for specific perform- 
ance, that where the title to shares 
of certain heirs was subject to be 
taken for debts of their decedents, 
and, while there was no evidence of 
any such debts, sufficient time had 
not elapsed to raise a presumption 
that administration would not be 
granted, the failure of defendant to 
prove that there were such debts was 
not enough to show that the risk was 
so small that he ought to be com- 
pelled to assume it. Chauncey v. 


Leominster, 52 N.E. 719, 172 Mass. 
340. 
65. Garden City Sand Co. v. Miller, 


41 N.E. 753, 157 Ill. 225 (interpreting 
Michigan law); Van Bibber v. Reese, 
18 A. 892, 71 Md. 608, 6 L.R.A. 332; 
Hayes v. Harmony Grove Cemetery, 
108 Mass. 400; Moser v. Cochrane, 13 
N.E. 442, 107 N.Y. 35; Schermerhorn v. 
Niblo, 15 N.Y.Super. 161. And see 
Moore v. Taylor, 32 A. 320, 33 A. 886, 
81 Md. 644 (holding that, where land 
was conveyed in trust for the gran- 
tor’s life, and at his death was to be 
partitioned among his heirs, and the 
land was sold after his death for pur- 
poses of partition, the purchaser 
could not repudiate the sale on the 
ground that letters of administration 
were not granted on decedent’s estate, 
and that his creditors therefore would 
have a lien on the land, where it was 
not shown that deceased had any 
ereditors, and it appeared that his 
deed of trust had been on record for 
seven years). 


{a] ‘Illustration.—Where it ap- 
peared that the estate had been regu- 
larly probated, a balance of ten thou- 
sand dollars of personal estate left 
by the deceased, and that nearly three 
years had elapsed since the appoint- 
ment of the administrator, the bare 
possibility of outstanding debts was 
not an encumbrance warranting re- 
jection of title. Moser v. Cochrane, 
13 N.E. 442, 107 N.Y. 35. 


66. Moser v. Cochrane, 13 N.E. 442, 
107 N.Y. 35, 27 Wkly.Dig. 113; Keitel 
v. Zimmerman, 43 N.Y.S. 676, 19 Misc. 
581. 


[a] Illustration.—A purchaser re- 
fusing to accept a conveyance because 
the vendor’s title was derived from a 
decedent whose administrator failed 
to publish notice to present claims 
against the estate must prove the ex- 
istence of claims against the decedent 
which his personalty is insufficient to 
pay. Keitel v. Zimmerman, 43 N.Y.S. 
676, 19 Mise. 581. 


67. Ala.—Greenberg v. Ray, 108 
So. 385, 214 Ala. 481; Thrasher v. 
Pinckard’s Heirs, 23 Ala. 616; Sprin- 
gle’s Heirs v. Shields, 17 Ala. 295. 

Ark.—Vaughan v. Butterfield, 107 
S.W. 993, 85 Ark. 289, 122 Am.S.R. 31. 

Ill.—McCord v. Massey, 39 N.E. 592, 
155 Ill. 123 [aff 51 Il].App. 186]. 

Mo.—Redman v. Adams, 65 S.W. 
300, 165 Mo. 60; Greffet v. Willman, 
21 S.W. 459, 114 Mo. 106. 
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N.J.—Conover vy. Tindall, 20 N.J. 
Law 513; Cooper v. Cooper, 38 A. 198, 
56 N.J.Eq. 48. 

N.Y.—Dworsky vy. Arndtstein, 51 N. 
Y.S. 597, 29 App.Div. 274; Re Hunter’s 
Petition, 1 Edw.Ch. 1. 

Pa.—Shurtz v. Thomas, 8 Pa. 359. 


Wis.—Wright v. Young, 6 Wis. 127, 
70 Am.D. 453. 

Consummate right of dower see 
Dower §§ 201-236. 


68. Ala.—Gréenberg v. Ray, 108 
So. 385, 214 Ala. 481; Thrasher v. 
Pinckard’s Heirs, 23 Ala. 616; Parks 


v. Brooks, 16 Ala. 529; Barnett v. 


Gaines, 8 Ala. 373. 

Ark.—Vaughan v. Butterfield, 107 
S.W. 993, 85 Ark. 289, 122 Am.S.R. 31; 
Beavers v. Baucum, 33 Ark. 722. 


Del.—Lewis vy. Coxe, 5 Del. 401: 
Long v. Chandler, 92 A. 256, 258, 10 
Del. Ch.7389: 


D.C.—Reilly v. Cullinane, 53 App.D. 
C. 17, 287 F. 994. 


I1l.—Firebaugh v. Wittenberg, 141 
N.E. 379, 309 Ill. 536 [rev 227 Ill.App. 
77]; Cowan v. Kane, 71 N.E. 1097, 211 
Ill. 572; McCord v. Massey, 39 N.E. 
592, 155 Ill. 123 [aff 51 Ill.App. 186]. 
Compare Bostwick v. Williams, 36 Ill. 
65, 85 Am.D. 385 (holding that a con- 
tract to deliver to the purchaser a 
good and sufficient deed of general 
warranty does not of itself require a 
title free of encumbrances and will 
be satisfied by a deed in which the 
vendor’s wife does not join, and where 
there is a dictum to the effect that an 
inchoate right of dower is not an en- 
ecumbrance). 


Ind.—Davar v. Cardwell, 27 Ind. 
478; Wingate v. Hamilton, 7 Ind. 73; 
Clark v. Redman, 1 Blackf. 379. 


prea nar ows v. Word, 17 B.Mon. 


Me.—Porter v. Noyes, 2 Me. 22, 11 
Am.D. 30. 


Mass.—Bigelow v. Hubbard, 97 
Mass. 195; Mead v. Fox, 6 Cush. 199; 
Shearer v. Ranger, 22 Pick. 447. Com- 
pare Fuller v. Wright, 18 Pick. 403 
(holding inchoate right of dower not 
a claim or encumbrance within the 
meaning of a grantee’s agreement to 
pay a certain sum to the grantor of 
mortgaged realty after he had cleared 
the land of all claims and encum- 
brances). 


Minn.—Schwab v. Baremore, 104 N. 
W. 10, 95 Minn. 295. 


Miss.—Greenwood  y. 
Miss. 615, 48 Am.D. 775. 


Mo.—Walker’s Adm’r y. Deaver, 79 
Mo. 664. 


N.H.—Fitts v. Hoitt, 17 N.H. 530. 


N.J.—Beardslee v. Underhill, 37 N. 
J.Law 309; Carter v. Denman’s Ex’rs, 
23 N.J.Law 260; Saldutti v. Flynn, 65 
A. 246, 72 N.J.Eq. 157. And see Young 
v. Paul, 10 N.J.Eq. 401, 64 Am.D. 456 
(holding that the mere personal cove- 
nant of the vendor is not a sufficient 
indemnity to compensate a purchaser 
offering to take a sufficient indemnity 
in lieu of a release of the encum- 
brance of the vendor’s wife’s in- 
choate dower right). 
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entitled to a conveyance free from encumbrances, 
whether the dower right is consummate®? or in- 
choate,®* and where it exists in the vendor’s wife 
the purchaser may refuse to accept a conveyance 
unless she joins or otherwise releases her right.°® 
These rules apply, in the case both of consummate 
and inchoate right of dower, where the wife of a 
prior grantor failed to join in the latter’s deed or 
to otherwise release her dower, and she is still living 
and entitled to dower,’® or where the wife of a prior 


N.Y.—Wallach v. Riverside Bank, 
104 N.Y.S. 661, 119 App.Div. 238; Ben- 
Slneer ov. Serb ardte Uy Ne Vesa ceed! 
App.Div. 169; Matter of Dunn, 18 N. 
Y.S. 723, 64 Hun 18, 22 Civ.Proe. 118; 
Pomeroy v. Drury, 14 Barb. 418: 
Holmes v. Holmes, 12 Barb. 137 [aff 9 
N.Y. 525, 1 Seld.Notes 240]; Jones v. 
Gardner, 10 Johns. 266; Matter of 
Hunter, 1° Edw. 1. 


N.C.—Bethell vy. McKinney, 80 S.E. 
V62, 164 3N. EG. 371 
Pa.—Bitner v. 
2 Am.L.J.N.S. 9 


S.C.—Armstrong y. Henson, 137 S. 
E. 439, 139 S.C. 156; Jeter v. GYenn, 
ASE S:Coluneo 4s 

Wis.—Wright v. Young, 6 Wis. 127, 
70 Am.D, 453. 


N.B.—Sweeny v. Godard, 9 N.B. 300. 


Ont.—Re Hewish, 17 Ont. 454 (dow- 
er existed as to two grantors’ wives); 
Re Morris, [1925] 2 Dom.L.R. 1115; 
Re Cooper, 19 Ont.W.N. 27. 


See Blasser v. Moats, 46 N.W. 1076, 
81 Iowa 460 (recognizing rule in 
mortgage foreclosure action). 


“A right of dower outstanding, 
whether the right is one perfected by 
the death of the husband, or one 
merely inchoate, is such an inecum- 
brance upon the title as renders it 
Rap is defective and justly obnoxi- 
ous to the objections of the grantee.’’ 
Thrasher v. Pinckard, 23 Ala. 616, 620 
(quot Greenberg vy. Ray, 108 So. 385, 
387, 214 Ala. 481]. 


[a] Existing encumbrance.—An in- 
choate right of “ower is an existing 
encumbrance and not a mere possibil- 
ity or contingency. Porter y. Noyes, 
2 Me. 22, 11 Am.D. 30. 


[b] “It is clear and is so settled 
that an outstanding inchoate right of 
dower is an encumbrance.” lLong vy. 
cppeclr, 92 A. 256, 258, 10 Del.Ch. 
339. 

Inchoate right of dower see Dower 
§§ 105-200. 

69. See infra § 699. 


70. Beardslee v. Underhill, 37 N.J. 


Brough, Ul Pareto 
0. 


Law 309; Conover v. Tindall, 20 N.J. 
Law 513; Wallach v. Riverside Bank, 
104 -N. YS.) 661), 119. -A pp, Div. 1) 2895 


Holmes vy. Holmes, 12 Barb. 137 [aff 9 
N.Y. 525, 1 Seld.Notes 240]. 


[a] Presumption and proof as to 
grantor’s marriage.—Where a vendor, 
in a contract for the sale of real es- 
tate which stipulated that he should 
furnish an abstract showing good ti- 
tle, furnished an abstract which show- 
ed a conveyance to him from a gran- 
tor, without showing that the gran- 
tor’s wife joined therein, and it ap- 
peared that the grantor had a wife 
two years later, but there was noth- 
ing to show that he had a wife at 
the time of the conveyance, it was 
held that it could not be assumed that 
he had a wife entitled to dower in the 
property at the time he executed the 
conveyance to the vendor, and the ti- 
tle was therefore sufficient to enable 
the vendor to compel specific perform- 
ance. Russell v. Wales, 104 N.Y.S. 
738) 119 App.Div. 536 [rev 100 N.Y.S. 
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owner was not made a party to a foreclosure through 
which the vendor claims.‘4 Where the wife is a 
lunatic, a purchaser of land from the husband is 
not bound to complete the contract, the wife being 
unable to bar her dower." 


Right of divorced wife to have dower assigned in 
the real estate of her former husband constitutes an 
encumbranee.,?? 


Where purchaser expressly or impliedly agrees to 
accept titie subject to a dower right, outstanding 
dower is no objection to the title tendered.*4 


Where claim of dower is not substantiated, the 
purchaser is not justified in rejecting title on the 
ground of outstanding dower rights constituting an 
encumbranee.‘®> Thus it is no objection that the 
wife of a prior vendor did not join in the deed, where 
it is shown that she was dead at the time,7® where 
there is no evidence of her existence for such a 
length of time that it will be presumed that she is 
dead and that no right of dower exists,’7 or where 
it appears that a husband of a surviving spouse has 
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be 


[§§ 599-600 


been dead for more than twenty years.7> Where a 
purchaser assigns his contract for the sale of land, 
and a deed is made to the assignee, it is immaterial 
that the wife of such purchaser did not join in the 
assignment,’® and the wife of a mere conduit of 
transfer need not join in the deed of her husband in 
order to convey an unencumbered title.°° In the 
absence of contradictory evidence, a recital in a deed 
that the grantor is unmarried is sufficient to show 
absence of dower.®? 


Where existence of dower right is at least prob- 
able, so as to make title a doubtful one, the purchas- 
er may reject it on account of dower.*? 


[§ 600] (g) Hasements—aa. In General. The ex- 
istence of an easement materially interfering with 
the use and enjoyment of the property contracted to 
be sold constitutes an encumbrance justifying rejec- 
tion of title by a purchaser entitled to a conveyance 
free of encumbrances,®* although, if the burden of 
the easement is so slight as not to interfere with the 
use of the property, it may not be regarded as an 


71. Kursheedt v. Union Dime Say.;ed the fact that everything due on the 
Inst., 23 N.E. 473, 118 N.Y. 358, 7 L.| recognizance had been paid, so that 
eA 2 29. the vendor had a marketable title. 

72. Matter of Dunn, 18 N.Y.S. 723, 


64 Hun 18, 22 Civ.Proc. 118. 

73. Runnells v. Webber, 59 Me. 488. 

74 Coleman v. Whittle, 60 S.E. 
5238, 79 S.C. 212, 128 Am.S.R. 841. 

Effect of knowledge that vendor’s 
wife is living see supra § 530. 

Waiver of defects in title and per- 
formance generally see infra §§ 645- 
651. 

75. I1l.—Lyman v. Gedney, 29 N.E. 
282, 114 Ill. 388, 55 Am.R. 871. 

Ky.—Jarboe v. McAtee’s Heirs, 7 
B.Mon. 279. 

Minn.—Fairchild v. Marshall, 43 N. 
W. 563, 42 Minn. 14. 


N.Y.—Forsyth v. Leslie, 77 N.Y.S. 
826, 74 App.Div. 517; Calder v. Jen- 
Hralrosyy SIO INEM AS Beem 


Pa.—Young v. Hervey, 
207 Pa. 396. 


Ont.—Re Hewish, 17 Ont. 454 (dow- 
er barred as to two grantors’ wives). 


[a] Dower in land of intermediate 
grantor barred by widow’s election to 
take under will.—Fairchild v. Mar- 
shall, 43 N.W. 563, 42 Minn. 14. 


{[b] Prior release of dower on 
mortgaging of property precluded the 
objection that the outstanding dower 
rights of the wives of two of four 
tenants in common constituted defect 
of title. Re Hewish, 17 Ont. 454. 


[c] Successive mortgages.—Where 
an owner of real estate executed two 
mortgages thereon at different times, 
in the first of which his wife did not 
join, but to the second of which she 
was a party, and the second mortgage 
was first foreclosed, and the purchas- 
er thereunder was made a party to an 
action to foreclose the first mortgage, 
it was held that the foreclosure of 
the second mortgage extinguished the 
contingent right of dower of the wife 
in the property, so that a person pur- 
chasing the property from one claim- 
ing under a deed executed on fore- 
closure of the first mortgage could not 
object to the title on the ground that 
the dower rights of the wife in the 
property had not been relinquished. 
Calder y. Jenkins, 16 N.Y.S. 797 [dism 
30 N.H. 1149, 183 N.Y. 616]. 


[d] Proceedings on recognizance 
to secure payment of dower establish- 


56 A. 946, 


seung v. Hervey, 56 A. 946, 207 Pa. 
0. . 


76. Lyman v. Gedney, 29 N.E. 282, 
114 Ill. 388, 55 Am.R. 871; Port Jef- 
ferson Realty Co. v. Woodhull, 112 N. 
Y.S. 678, 128 App.Div. 188; Forsyth 
Pesueslie, 77 N.Y.S. 826, 74 App.Div. 


77. Jarboe v. McAtee’s Heirs, 7 B. 
Mon. (Ky.) 279; Ross v. Clore, 3 Dana 
(Ky.) 189. And see Port Jefferson 
Realty Co. v. Woodhull, 112 N.Y.S. 
678, 128 App.Div. 188 (holding that 
there iS a presumption after twenty 
years that the widow has either died 
or been settled with, and that no dow- 
er exists to encumber the title). 
Compare Beardslee v. Underhill, 37 N. 
J.Law 309 (where the wife of a prior 
grantor joined in a deed executéd in 
1844, which deed was ineffective be- 
cause of faulty acknowledgment, and 
where the wife did not join in a deed 
of confirmation executed in 1865, and 
Where the title was held defective as 
subject to her inchoate right of dow- 
er, the court indulging a presumption 
that such wife was still alive). 


[a] Particular periods held suffi- 
cient to raise presumption of death 
and barring of dower. (1) Thirty-five 
years. Ross v. Clore, 3 Dana (Ky.) 
189. (2) Thirty years. Jarboe v. Mc- 
Atee’s Heirs, 7 B.Mon. (Ky.) 279. 


78. Lyman v. Gedney, 29 N.E. 282, 
114 Ill. 388, 55 Am.R. 871. 


79. Lyman y. Gedney, supra. 

8s0. Stehlin v. Golding, 15 N.Y.St. 
814. 

[a] Tllustration.—That the wife of 


a mere conduit of transfer of title did 
not join in the deed of her husband, 
the facts being undisputed, does not 
render the title to land unmarketable, 
Since in such case no right to dower 
Pie eee Stehlin v. Golding, 15 N.Y. 
St. 814. 


81. Forsyth v. Leslie, 77 
826, 74 App.Div. 517. 


fa] Tllustration.—A recital in a 
deed that the grantor was unmarried 
is, in the absence of evidence impeach- 
ing the truth of such recital, a suffi- 
cient answer to the objection that it 
did not appear but that the grantor 
had a wife who refused to join in the 
deed with him. Forsyth y. Leslie, 77 
N.Y.S. 826, 74 App.Div. 517. 


N.Y.S. 


82. Joseph Loria, Inc., v. Stanton 
Co., 194 -N.Y.S. 270, 201 App.Div. 228. 

83. U.S.—Atlantic Mortgage & Fi- 
nance Co. v. Hamilton, 40 F.(2d) 583 
[eert dens5lyS:@c 75, 282 Wes. sie Sigs 
L.Ed. 767]. 

Cal.—Hixson y. Honey, 122 P. 1097, 
18 Cal.App. 230; Snowden y. Derrick, 
LAIR aie 4 Calsaipp, 309: 

Colo.—Eriksen v. Whitescarver, 142 
P. 413, 57 Colo. 409. 


Ill.—Weiss v. Binnian, 52 N.E. 969, 
178 Ill. 241. 


Minn.—Dosch v. Andrus, 126 N.W. 
1071, 111 Minn. 287. 


age ik. v. Watson, 89 Mo.App. 


Neb.—Burr v. Lamaster, 46 N.W. 
1015, 30 Neb. 688, 27 Am.S.R. 428, 9 
L.R.A. 637. 


N.J.—Joachim v. Belfus, 152 A. 161, 
107 N.J.Eq. 240; Propper v. Colson, 
99 A. 385, 86 N.J.Eq. 399; Melick v. 
Cross, 51 A. 16, 62 N.J.Eq. 545. 


N.Y.—McPherson v. Schade, 43 N. 
BE. 527, 149 N.Y. 16; Chili v. Chappell, 
9. N.Y. 246; Remsen vy. Wingert, 98 
N.Y.S. 388, 112 App.Div. 234 [aff 81 
N.E. 1174, 188 N.Y. 632]; Wheeler v. 
Tracy, 49 N.Y.Super. 208. 

Pa.—Ritter v. Hill, 127 A. 455, 282 
Pa. 115; Holmes v. Dowler, 65 A. 1088, 
216 Pa. 500. 


Tex.—Dupree v. Savage, (Civ.App.) 
154 S.W. 701. 


Wash.—Wingard v. Copeland, 116 P. 
670, 64 Wash. 214, 


Eing.—Pemsel vy. Tucker, [1907] 2 
Ch. 191; Shackleton v. Sutcliffe, 1 De 
G.&Sm. 609, 63 Reprint 1217. 

[a] Ice cutting privilege is an 
easement constituting an encum- 
brance. Weiss v. Binnian, 52 N.E. 969, 
178 Ill. 241. 


[b] Existence of easement not 
shown.—That on a plat of building 
lots a strip is marked ‘Reserved’ does 
not indicate that it is subject to dedi- 
cation or easement as regards title. 
Rosenson v. Bochenek, 141 A. 753, 102 
N.J.Eq. 543 [rev 138 A. 533, 101 N.J. 
Eq. 479]. 

Cross references: 


Distinction between private and pub- 
lic easements see Hasements § 9. 


Effect of purchaser’s knowledge see 
Supra § 530. 


Public highways see infra § 604. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


; 


§§ 600-603] 


encumbrance thereon.*¢ To constitute an encum- 
brance warranting the purchaser’s rejection of title, 
the easement must affect the particular lot or tract 
of land contracted for,s® and an easement extin- 
guished by nonuse or otherwise is not an encum- 
brance.*° 


“Easement,” as the term is used in connection 
with contracts relative to the sale of property, is a 
right, distinct from ownership, to use the land of 
another in some way without compensation,’ and 
an easement may constitute a “restriction” within 
the meaning of such contracts.$® 


Easement enhancing market value of land is a 
benefit and not an encumbrance of which a purchas- 
er may complain.®® 


Contract permitting easements. Where specific 
provisions in the contract of sale by express terms 
or by necessary implication permit the existence of 
easements in the land contracted for, such easements 
do not constitute encumbrances justifying rejection 
of title.®° 


Under contract calling for conveyance free of en- 
cumbrances and for title which title company will 
guarantee, both requirements must be met,®! and the 
purchaser is not obligated to accept a title subject 
to unexcepted private easements merely because the 
title company guarantees title free therefrom,®? nor 
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does the title company’s opinion that there are no 
private easements establish such fact so as to make 
the title marketable.?? 


~[{§ 601] bb. Cesspools. An easement in another 
to maintain and use a cesspool on the premises con- 
tracted for constitutes an encumbranee,?* provided 
it affects the particular lot or tract of land contract- 
ed for. 


[§ 602] cc. Light and Air. An easement of light 
and air granted to the owner of adjoining premises 
is an encumbrance,°® although such easements do not 
constitute encumbrances where they have ceased to 
exist.“ 

[§ 603] dd. Party Walls.°% Ordinarily a party 
wall easement is not an encumbrance warranting re- 
jection of title by a purchaser contracting for a con- 
veyance free of encumbrances,®® a mutual easement 
of adjoining proprietors in a party wall being a ben- 
efit and not a burden,! and it has been held that a 
party wall is not such an encumbranee as justifies re- 
jection of title where there is no representation on 
the subject in the contract, where existence of party 
walls is plainly discernible from inspection of the 
premises, and where the party wall agreement con- 
tains no covenant to rebuild but relates solely to the 
existing wall so long as it may stand,? nor where 
the sale was by house number instead of by metes 
and bounds,* nor is a party wall agreement an en- 


84. Connaughton v. Bernard, 36 A. 
265, 84 Md. 577; Keating v. Gunther, 
10 N.Y.S. 734, 57 Hun 591 [aff 30 N. 
Benco, tol Ni yar Oools Groskiny |v, 
Knight, 8 Pa.Dist.&Co. 413. 

[a] Coal vault under sidewalk not 


an encumbrance. Groskin v. Knight, 
8 Pa.Dist.&Co. 413. 


85. Jacobs v. Fowler, 119 N.Y.S. 
647. 1385 App.Div. 713. 
86. Scannell vy. American -Soda 


Fountain Co., 61 S.W. 889, 161 Mo. 606; 
Schifferdecker v. Busch, 225 N.Y.S. 
106, 130 Misc. 625. 

[a] Merger.—The vendee could not 
object to the title to several parcels 
tendered on the ground of the exist- 
ence of certain rights or easements 
therein, where the vendor owned all 
the parcels to which easements re- 
lated, so that such rights became 
merged in him. Schifferdecker  v. 
Busch, 225 N.Y.S. 106, 130 Misc. 625. 


S87. Kutschinski v. Thompson, 138 
A. 569, 101 N.J.Eq. 649. 


“Basement” generally 
ments § 1. 

88. Nass v. Munzing, (N.J.Ch.) 136 
A. 344; Kutschinski v. Thompson, 138 
A. 569, 101 N.J.Eq. 649. 

[a] MTllustration.—Under a _  con- 
tract of sale requiring conveyance 
subject to restrictions of record, “re- 
strictions” included an easement fora 
millrace. Kutschinski v. Thompson, 
138 A. 569, 101 N.J.Eq. 649. 

“Restriction” see supra § 587 text 
and notes 4-7. 

89. Sachs v. Owings, 92 S.E. 997, 
121 Va. 162. 

90. Prescott v. Williams, 5 Mete. 
(Mass.) 429, 39 Am.D. 688; Heppen- 
stall v. O’Donnell, 30 A. 1008, 165 Pa. 
434, 

[a] Contract held not to permit 
easement.—Where counsel, relying on 
the literal words of the contract, that 
the title was to be “free and clear 
from taxes, mortgages, and other 
liens,” argued that the enumeration 
of encumbrances of this particular 
class excluded the idea that title was 


see HEase- 


to be free from all other encumbranc- 
es, including an easement, in denying 
such contention the court said: ‘“‘This 
enumeration, however, we.do_ not 
think lessens the force of the words 
‘full fee-simple title.’ It will be no- 
ticed that the enumerated incum- 
brances are only liens upon the land, 
such as could be satisfied by the pay- 
ment of money, while the easement 
with which the land iis burdened is 
something more in its effect than a 
mere lien. It actually lessens appel- 
lant’s present dominion and control 
over the land. In other words, it 
renders his title less than a ‘full fee- 
simple title.’ Those words we think 
constitute the agreement to furnish a 
title free from the burden of such 
easement.’’ Wingard v. Copeland, 116 
P. 670, 672, 64 Wash. 214. 


91. New York Investors v. Man- 
hattan Beach Bathing Parks Corpo- 
ration, 243 N.Y.S. 548, 229 App.Div. 
593 [aff 176 N.E. 6, 256 N.Y. 162, rearg 
den 177 N.E. 174, 256 N.Y. 640]. 


92. New York Investors v. Man- 
hattan Beach Bathing Parks Corpora- 
tion, Supra. 

93. New York Investors v. Man- 
hattan Beach Bathing Parks Corpora- 
tion, supra. 


94. Patterson v. Freihofer, 64 A. 
S210, LO ea. wale 5 

95. Jacobs v. Fowler, 119 N.Y.S. 
647, 135 App.Div. 713: 

[a] Illustration. Where the own- 
er of lots conveyed them, reserving 
“an easement for the use of 
two cesspools built on or about the 
rear line of said lots,’’ such easement 
did not constitute an encumbrance 
on a portion of one of the lots on 
which neither of the cesspools were 
located, so as to render title to such 
portion unmarketable. Jacobs v. 
Fowler, 119 N.Y.S. 647, 135 App.Div. 
1033 

96. Remsen v. Wingert, 98 N.Y.S. 
888, 112 App.Div. 234 [aff 81 N.E. 1174, 
ES UNY On 6Sa ls y eemseliavae | hicker: 
LOOT 28 Che A190; 


Building restrictions see supra § 


588. 


$7. Serventi v. Cella, 
104 N.J.Law 351. 


98. Generally see Party Walls 47 
CIS p 12h 


As encroachments see infra § 639. 


99. Cashman y. Bean, 115 N.E. 574, 
226 Mass. 198; Serventi v. Cella, 141 
A. 747, 104 N.J.Law 351; Feder v. 
Solomon, 131 A. 290, 3 N.J.Mise. 1189 
[aff 134 A. 917, 103 N.J.Law 183); 
Hendricks v. Stark, 37 N.Y. 106, 93 
Am.D. 549; Hendricks v. Stark, 37 N. 
Y. 106, 93 Am.D.' 549; Mohr v. Par- 
melee, 43 N.Y.Super. 320; Butter- 
worth v. Crawford, 3 Daly 57 [rev on 
other grounds 46 N.Y. 349, 7 Am.R. 
352]; Bull v. Burton, 124 N.E. 111, 
227 N.Y. 101. “Normally a party wall 
Is not an encumbrance.” Servanti v. 
pore 141 A. 747, 748, 104 N.J.Law 


[aj] Covenant relating to existing 
Paty wall is not an encumbrance up- 
on the property. Bull v. Burton, 124 
Node EL 227 INS 100. 


[b] Covenant by adjoining owner 
to pay for one half cost of increas- 
ing height of a party wall, as the ad- 
joining owner might use thereof, did 
not create an encumbrance. Bull v. 
Burton, 124 N.E. 111, 227 N.Y. 101. 


1. Brooks v. Curtis, 50 N.Y. 639, 10 
Am.R. 545; Hendricks v. Stark, 37 
N.Y. 106, 98 Am.D. 549; Musgrave v. 
Sherwood, 23 Hun (N.Y.) 674 note, 
54 How.Pr. 338, 339 [rev on other 
grounds 23 Hun 669, 60 How.Pr. 339]. 


“A party wall is in no just sense 
to be deemed a legal incumbrance up- 
on property. The mutual easement of 
adjoining proprietors in a party wall, 
is a benefit, and not a burden of each 
of them. Itis a valuable appurtenant, 
which passes with the title to the 
property.’’ Musgrave v. Sherwood, 
supra. 

2. Hendricks v. Stark, 37 N.Y. 106, 
93 Am.D. 549, 4 Transcr.A. 146 [expl 
O’Neil v. Van Tassel, 33 N.E. 314, 137 
NeYe 297 15 


3. Groskin v. Knight, 8 Pa.Dist.& 


141 <A. 747, 
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cumbrance where a mere personal covenant not run- 
ning with the land.4 But a party wall easement may 
constitute an encumbrance’ and the existence of a 
party-wall on. the premises is ordinarily held an en- 
cumbrance where the purchaser would be required to 
A statement in the 
description of the property in a contract of sale that 
one of the walls is a party wall has been held to im- 
ply that the others are independent structures.‘ 


If party wall easement has been released or oth- 
erwise extinguished, it is not an encumbrance justi- 


keep it in repair or rebuild.® 


fying rejection of title.® 


Where purchase is expressly or impliedly made 
subject to party wall easement, the existence thereof 
does not constitute an encumbrance warranting re- 


Co. 413. See Hefford v. Lichtman, 190 
N.Y.S. 554, 116 Mise. 692 (holding 
that, even if an oral agreement for 
the purchase of certain apartments 
without particular description by 
metes and bounds were not tanta- 
mount to an agreement to buy just 
as the property stood, an existing 
party wall is not such a defect in the 
title as justifies its rejection by the 
purchaser). 

4. Hayden v. Pinchot, 158 N.Y.S. 
215, 172) "App. Div. 102: 

[a] Tllustration.—A party wall 
agreement whereby owners of adja- 
cent promises were to extend the wall, 
which might be used by plaintiff's 
predecessor in the future on payment 
of consideration, was a personal cove- 
nant, and not an encumbrance, pre- 
venting plaintiffs from giving good ti- 
tle. Hayden v. Pinchot, 158 N.Y.S. 
215, 172 App.Div. 102. 


5. WHershorn v. Rubenstein, 156 N. 
BE. 251, 259 Mass. 288; Bennett v. 
Sheinwald, 147 N.E. 28, 252 Mass. 23; 
Cashman v. Bean, 115 N.E. 574, 226 
Mass. 198; Schaefer v. Blumenthal, 
62 N.E. 175, 169 N.Y. 221. 

[a] Illustration.—A provision in a 
deed in a chain of title for the erec- 
tion and use of party walls, with the 
right to reserve to grantor to enter 
the premises to remove or alter any 
building or portion thereof erected 
contrary to stipulation, is a covenant 
running with the land and an “en- 
ecumbrance,”’ within a contract for 
sale free from encumbrances,  Ben- 
nett v. Sheinwald, 147 N.E. 28, 252 
Mass. 23. 

; 6. Burr v. Lamaster, 46 N.W. 1015, 

30 Neb. 688, 27 Am.S.R. 428, 9 L.R.A. 
637; Feder v. Solomon, 131 A. 290, 3 
N.J.Mise. 1189 [aff 134 A. 917, 103 N.J. 
Law 183]; O’Neil v. Van Tassel, 33 
NSH OUT Lota Nes 20;  Maupal V7. 
Jackson, 124 N.Y.S. 220, 139 App.Div. 
624 [aff 118 N.Y.S. 518, 64 Misc. 407]; 
Bacot v. Fessenden, 115 N.Y.S. 698, 
130 App.Div. 819; Samuelson v. Glick- 
man, 99 N.Y.S. 886, 118 App.Div. 654; 
Corn v. Bass, 59 N.Y.S. 315, 43 App. 
Div. 53; Mohr v. Parmelee, 43 N.Y.Su- 
per. 320; Giles v. Dugro, 8 N.Y.Super. 
331; Oppenheimer v. Knepper Realty 
Co., 98 N.Y.S. 204, 50 Mise. 186; Finck 
v. Bauer, 81 N.Y.S. 625, 40 Misc. 218; 
Higgings v. Eagleton, 34 N.Y.S. 225, 
13 Misc. 223 [rev on other grounds 
50 N.E. 287, 155 N.Y. 466]. 

[a] Tllustration.—A party wall 
and a party wall agreement provid- 
ing that the expenses of repairing 
and rebuilding the wall shall be borne 
by the parties equally, and that the 
agreement shall be perpetual and 
shall be construed as a covenant run- 
ning with the land constituted an en- 
cumbrance justifying a purchaser en- 
titled to a title clear of all encum- 
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jection of title.® 


[§ 604] ee. Streets and Highways.’ 
held that there is an encumbrance justifying the pur- 
chaser in rejecting title where a street or highway 
not visible and apparent crosses the property sold,!? 
or where, pending consummation of the contract, 
some of the land is taken under eminent domain for 
use in widening a public highway,'* or where pro- 
ceedings are pending for condemnation of part of 
the property for highway purposes,'® and that the 
fact that in the land sold there are streets in which 


[§§ 603-604 


It has heen 


the public has or may have rights through dedica- 


tion, and which 


brances in rejecting the title. Maupi 
v. Jackson, 124 N.Y.S. 220, 189 App. 
rue 524 [aff 118 N.Y.S. 5138, 64 Misc. 
407]. 

[b] “here is a distinction to be 
recognized where there is a covenant 
as to maintenance and rebuilding the 
wall made between the adjoining own- 
ers. In that case, there being a cove- 
hant running with the land, it is rec- 
ognized as an incumbrance because of 
such perpetuity.” Feder v. Solomon, 
131 Ay 290, 291, 3 N.J.Mise. 1189 ‘Laff 
134 A. 917, 103 N.J.Law 183]. 

7. Higgings v. Hagleton, 34 N.Y.S. 
225, 13 Mise. 223 [rev on other 
grounds 50 N.E. 287, 155 N.Y. 466]. 


8 Kahn v. Mount, 61 N.Y.S. 358, 
46 App.Div. 84. 

[a] For example, where a party- 
wall agreement was to be binding only 
so longs as the parties thereto con- 
tinued to have title, and such parties 
no longer had any interest in the 
land, it was not an encumbrance. 
Kahn v. Mount, 61 N.Y.S. 358, 46 App. 
Div. 84. 

9. @Mriscoll v. Carroll, 111° N.Y..S: 
246, 127 App.Div. 265. Compare Sam- 
uelson v. Glickman, 99 N.Y.S. 886, 113 
App.Div. 654 (holding that the provi- 
sion in a contract of sale of premises 
described as a lot one hundred feet 
front by one hundred and fifty feet 
deep, “free from all incumbrances ex- 
cept as herein stated,” that the “ven- 
dee has the privilege ofa party wall 
as per agreement” in the possession 
of a third person, was not to be un- 
derstood as indicating that the prem- 
ises were encumbered with a party 
wall thereon). 


[a] Assuming that party-wail 
agreement ran with land and was en- 
cumbrance, one who bought at a pub- 
lic auction, where the map as adver- 
tised and the terms of sale showed 
and described the boundary as run- 
ning through a party wall, could not 
reject title or recover his deposit be- 
cause of the encumbrance. Driscoll 
Vi Carrolle dik Nay see BOs ADD, 
Div. 265. 

10. Other rights of way see infra 
§ 605. 

11. 
60 A; 798, 211 Pa. 284; 
15. A. 423, 122 Pa. 342. 


[a] Tllustration.—A contract to 
purchase a strip of land, free of en- 
cumbrances, for railroad purposes, 
will not be specifically enforced where 
the evidence shows that running 
lengthwise within the strip there is 
a public road which has been prac- 
tically abandoned by the public for 
some years, that the public uses an- 
other road laid out by the county 
near by, that the old road, although 
still a publie road, has the appearance 


Howell v. Northampton R. Co., 
Eby v. Elder, 


are not excepted by the contract, 


constitutes an encumbrance upon the land or defect 
in the title,!4 although where trifling in character 


of a private lane, and that its exist- 
ence as a public road was not known 
to the officers of the company when 
the contract was made. Howell v. 
Naya te R...Co.;,60 As (93; 2h 1 Bae 


12. Kares v. Covell, 62 N.E. 244, 
180 Mass. 206, 91 Am.S.R. 271. 


13. Cavenaugh y. McLaughlin, 
N.W. 576, 38 Minn. 83 

[a] Pendency of proceedings not 
completed to condemn real property 
for public use as a highway is a de- 
fect in the title of the vendor. Cave- 
naugh v. McLaughlin, 35 N.W. 576, 38 
Minn. 83. 

14. U.S.—Atlantic Mortgage & Fi- 
nance Co. v. Hamilton, 40 F.(2d) 583 
[cert den 51 S.Ct. 75) 282 U.S. “869. 
75 I.Ed. 767]. 

Cal.—Koshland vy. Spring, 48 P. 58, 
116 Cal. 689. 

N.J.—Simpson v. Klipstein, 105 A. 
218, 89 N.J.Eq. 543; Agens v.. Koch, 
70 A. 348, 74 N.J.Eq. 528. 

N.Y.—Kerrigan v. Backus, 74 N.Y.S. 
906, 69 App.Div. 329. 

Tex.—Shaw v. Morrison, (Civ.App.) 
14 S.W.(2d) 953. 
fanatic Wed ood v. Haw, 2 Sask.L. 
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{a] Illustration.—A dedication of 
a proposed street across Jand made 
by a conveyance by reference to a 
filed map, is a cloud upon title, jus- 
tifying a purchaser entitled to a good 
and marketable title, free from all en- 
cumbrances, in refusing title without 
a vacation of the street, although it 
has never been opened or formally 
accepted because, after dedication, the 
public has the right of appropriation 
at any time when its convenience so 
requires. Simpson vy. Klipstein, 105 
A. 218, 89 N.J.Eq. 543 [rev 102 A. 
242, 88 N.J.Eq. 229]. 


[b] Evidence showing no dedica- 
tion of highway.—In an action for 
specific performance it appeared that 
the land had, at one time, been sold off 
into streets, lots, and blocks, but that 
the streets had never been accepted 
by the public authorities; that, after 
the recording of a map showing the 
streets, the land had been twice con- 
veyed in a body, without reference to 
the streets; that several individuals 
had purchased lots before the record- 
ing of the map, and all of them except 
two had reconveyed to the original 
grantors; that one of the two who had 
not reconveyed had expressly waived 
any right to the streets on which his 
property ‘fronted, and the other did 
not purchase on the faith of the map, 
nor did his property touch any of the 
streets; and that the land had been 
fenced and occupied by the vendor and 
his grantors for more than five years 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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public highway easements do not warrant rejection 
of title,t> and where an existing private road is made 
a public road after the sale the purchaser is not en- 
A vendor who has acquiesced 
in his predecessor’s dedication to a city may not rely 
on the prior recording of his deed to defeat the pur- 
chaser’s claim that the city’s easement constituted 
On the other hand, it has been 
held that where the existence of the highway was 
clearly apparent it is not an encumbrance warrant- 
ing rejection of title,t® and that there is no enecum- 
brance where the street or highway has been dis- 


titled to rescind.!® 


an encumbrance.'* 


before the making of the contract. It 
was held that no right to the alleged 
streets had ever vested in the public, 
and as whatever rights individual 
purchasers possessed had been cut off 
by the statute of limitations, the ven- 
dor’s title was good. Phillips v. Day, 
22 PP. 976, 82 Cal. 24. And see Bo- 
gardus v. Caragher, 10 N.Y.S. 225, 58 
N.Y.Super. 577 (holding that cove- 
nants in a deed by which the grantee, 
for himself, his representatives, and 
assigns, agrees to erect and maintain 
certain streets and wharves along and 
opposite the granted premises, and 
extending into a river in front there- 
of, and by which the grantor reserves 
the right to open one or more other 
streets through the premises, form no 
cloud or encumbrance on the title of 
a subsequent grantee, where the orig- 
inal grantor has made a second con- 
veyance of land in the river to the 
original grantee, who fills it in and 
erects and maintains thereon the 
streets and wharves covenanted for 
in the first deed, and the streets which 
the grantor reserved the right to open 
through the granted premises have 
been opened and maintained for many 
years). Compare Agens v. Koch, 70 
A. 348, 74 N.J.Eq. 528 (holding that 
a dedication of a proposed street 
across land made by filing a map in 
1857 was a cloud upon a vendor’s title, 
entitling the purchaser to refuse to 
take title in the absence of a vacation 
of such street, although the street 
was never accepted and the land cov- 
ered by it had been improved and in- 
closed). 

[c] Title in city.—Where defend- 
ants contracted to sell a tract of land, 
but did not have title to a road run- 
ning across it, the title thereto being 
in a city, they did not have a market- 
able title to the tract, and the pur- 
chaser could recover a deposit and 
expenses incurred in making the con- 
tract. Schaefer v. Hilliker, 124 N.Y. 
'S. 1014, 140 App.Div. 173 Laff 99 N.E. 
De 2. Oor Nc seo. 


15. Mansfield v. Wiles, 
901, 221 Mass. 75. 


[a] Small fraction.—Highway 
commissioners’ taking of a_ street 
easement less than Yaoo of the area 
of the property, not affecting its at- 
tractiveness as a residence, was not 
such a material encumbrance as 
would deprive the vendor of his right 
to specific performance. Mansfield v. 
Wiles, 108 N.E. 901, 221 Mass, 75. 

16. Ollie v. Ogilvie, 13 La. 472. 

[a] Action of police jury after 
sale in taking a private road over 
the land sold as a public one is dam- 
num absque injuria. Ollie v. Ogilvie, 
13 La. 472. 


17. Atlantic Mortgage & Finance 
Co. v. Hamilton, 40 F.(2d) 583 [cert 
den 51 S.Ct. 75, 282 U.S. 869, 75 L.Ed. 
767). 

18. 
147 Ark. 505; 
P. 1061, 178 Cal. 17; Fossume v. Requa, 
113 N.E. 330, 218 N.Y. 339; Hornbeck 


108 N.E. 


Suter v. Mason, 227 S.W. 784, 
Ferguson v. Edgar, 171 
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nounced.” 


or 


erty; 72 


v. Smith, 168 P. 633, 419, 87 Or. 78. 
See Dierksen v. Paul, 190 N.W. 423, 
194 Iowa 713 (holding that, where a 
land contract did not call for the con- 
veyance of a specific and definite num- 
ber of acres, the existence of a high- 
way which took a portion of the prem- 
ises was no defense to the right toa 
specific performance of the contract, 
and stating that a public highway is 
not an encumbrance). 


{a] Mfllustrations.—(1) An agree- 
ment to convey land clear of incum- 
brances does not refer to permanent 
easements across the land yisible to 
the purchaser, such as a public road. 
Suter v. Mason, 227 S.W. 782, 147 Ark. 
505. (2) The existence of a known 
and visible public highway upon land 
contracted to be conveyed is not such 
an encumbrance as renders the own- 
er’s title unmarketable, it being pre- 
sumed that in fixing the price the ex- 
istence of such an easement was con- 
sidered by the parties. Hornbeck v. 
Smith, 168 P. 633, 419, 87 Or. 78. 


Conflict as to whether public high- 
way is encumbrance constituting 
breach of covenant against encum- 
brances see Covenants § 121. 


195) Pellv. -Pell, 730 N.A.rcd Lh 65 
App.Div. 388 [aff 71 N.Y.S. 1092, 35 
Misc. 472, and aff 62 N.E. 1099, 169 N. 
Vevo0m J. 


[a] Prior conveyance to center of 
highway since discontinued.—In par- 
tition the purchaser refused to accept 
the referee’s deed for alleged defects 
in the title to a part of the premises 
formerly a part of a highway. The 
parties to the partition claimed under 
conveyance describing the tract, in- 
cluding that in controversy, as begin- 
ning at the east side of the highway, 
at the northwest corner of the land 
of S, directly opposite to the south- 
east corner “of the land above con- 
veyed.”’’ The reference to the “land 
above conveyed” was to a westerly 
tract, the southeast corner of which 
was in the center of the highway, and 
from the conveyances under which S 
claimed it was evident that his north- 
westerly corner was in the center of 
the highway. The highway had long 
been discontinued, and the premises 
had been used by successive holders 
for nearly fifty years, and such hold- 
ers had not been disturbed in their 
possession. It was held that the ref- 
eree’s deed tendered a good marketa- 
ble title, such as the purchaser might 
be compelled to accept. Pell v. Pell, 
73 N.Y.S: 81, 65 App.Div. 388. [aft 
71 N.Y.S. 1092, 35 Misc. 472, and aff 
62 N.E. 1099, 169 N.Y. 607]. 


20. Thies v. Tanner, 103 S.E. 20, 


179 N.C. 682; Watson v. Dowling, 103 
S.B. 18, 179 N.C. 542. 
[a] Iljustration.—Despite 1G, 


(1911) ¢ 55, merely regulating prior- 
ities as between two conflicting dedi- 
cations, where the owner platted land, 
showing streets and alleys, and sold 
the lots with reference to plat, but in- 
dividual purchasers deeded relin- 
quishment of rights in streets or al- 
leys, while the public never accepted, 
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the right thereto formally  re- 


Right of city to open a street under statute or 
ordinance is an encumbrance on the property, even 
before the street has been opened or proceeding’s 
taken to condemn the land therefor;?! 
troduction of a repealing ordinanee does not pre- 


and the in- 


2 


clude rejection of title,?? although it has been held 
that until the plan has been filed in accordance with 
the statute there is no eneumbrance upon the prop- 
and other authority is to the effect that 
streets dedicated but never opened are not encum- 


opened, or used such streets, and city 
authorities made formal renunciation, 
the owner’s title to all the land is per- 
fect, and he can compel acceptance by 
the purchaser. Thies v. Tanner, 103 
S.E. 20, 179 N.C. 682; Wittson v. Dow- 
ling, 103 S.H. 18,179 N.C, 542. 


21. Forster v. Scott, 32 N.E. 976, 
L36.INSY: “S77 pali8® eRe Asi b 43 
v. Hicks, 8 Paige (N.Y.) 655; 
Ve EAL B27) 1A 455) 282 Pa. ild 3 Ate 
lantic Refining Co. v. Sylvester, 80 A. 
1091, 231 Pa. 491; Evans v. Taylor, 35 
A635, 2L70" Pak 286569 Vio ReAS 090° 
See also Graybill v. Ruhl, 74 A. 239, 
225 Pa. 417 (holding that a contract 
for the sale of real estate ‘clear of 
all incumbrances,” was broken where 
at the time of its execution there was 
an ordinance providing for the widen- 
ing of a street on which the property 
abutted, although such ordinance may 
have been invalid and was subse- 
quently set aside). 

[a] Illustration.—Where the pur- 
chaser of land contracted for a per-. 
fect title, he was relieved from a per- 
formance of the contract, upon its 
appearing that the corporation of the 
city in which the land was situated 
was empowered to take a portion of 
the land, without compensation for 
the buildings thereon, although the 
probability that such power would be 
exercised was very remote. Seaman 
v. Hicks, 8 Paige (N.Y.) 655. 

[b] Ordained street, although un- 
opened, which the municipal authori- 
ties have absolutely declined to re- 
move from the municipal plan, is an 
encumbrance relieving a purchaser 
under a contract that the land should 
be clear of encumbrances. Atlantic 
Refining Co. v. Sylvester, 80 A. 1091, 
231 Pa.9 491. 

[c] ‘Plotting of a proposed street, 
and the placing of it upon the city 
plan, constitutes an encumbrance, 
which relieves the vendee of the ne- 
cessity to aceept the property con- 
tracted for.’’ Ritter v. Hill, 127 A. 
455, 456, 282 Pa. 115. 


22. Ritter v. Hill, supra. 


{a] Illustration.—The right of a 
purchaser of property to reject title 
because of an encumbrance consisting 
of a proposed street, is not affected 
by the fact that an ordinance repeal- 
ing an ordinance laying out the street 
has been introduced in the city coun- 
cil, nor is it material whether the 
purchaser had knowledge of such mu- 
nicipal action when the contract was 
executed, where he contracted for ti- 
tle free from encumbrances. Ritter 
We a 127 AS 455, 282" Par 1b: 


23. French v. Folsom, 63 N.E. 938, 
181 Mass. 488. 


[a] In Oklahoma, under State 
Const. Bill of Rights § 24, which pro- 
vides that, where private property is 
condemned for a public use, ‘‘until the 
compensation shall be paid to the 
owner or into court for the owner the 
property shall not be disturbed or the 
proprietary rights of the owner di- 
vested,’”’ the mere pendency of con- 
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branecs.24 


Space to be left for roads and levees by riparian 
proprictors is a legal servitude of which purchasers 


are bound to know.?°® 


Under contract excepting existing restrictions and 
easements from the requirement of a title free of 
encumbrances, the right to open a street is not 


excepted.?° 


Rural, town, and beach front properties. 
is authority stating that an established highway over 
rural lands does not constitute an encumbrance of 
which the purchaser may complain,?? but that in 
the case of town properties highways are encum- 


demnation proceedings relating to 
property does not affect the right of 
the owner to sell the same, nor his 
power to convey a perfect title; and, 
where the owner sold certain lots, 
which he contracted to convey free of 
encumbrance, received half the pur- 
chase money, and executed a warran- 
ty deed, which was placed in escrow, 
to be delivered when the other half 
was paid, the fact that the city had 
filed a petition to condemn right of 
way for a street across the lots be- 
fore the contract was made, on which 
an appraisement and award of dam- 
ages were subsequently made, but no 
further action taken, did not entitle 
the purchaser to recover damages by 
way of set-off when sued on the con- 
tract, but as the equitable owner of 
the property he was entitled to the 
award when paid by the city. Nixon 
Ve Marr,.190; BR. 913, 111 €.C2Az (503,36 
“EVRSACN:-S. 10:67. 


24. Metairie Park v. Currie, 122 So. 
859, 168 La. 588. 

{a]' Illustration.—A police jury 
having found, in the exercise of their 
sound discretion, under Act (1910) No. 
151 § 1, that the streets dedicated in 
a subdivision plan were never opened, 
that the tract was still an unimproved 
field, and that the streets are not 
needed for a public purpose, one con- 
tracting to purchase a lot therein can- 
not refuse to take title on the ground 
that the streets have been used by 
the public and owners of abutting 
property and that reopening thereof 
would affect his title, the police jury’s 
action being final. Metairie Park v. 
Currie, 122 So. 859, 168 La. 588. 


25. Bourg v. Niles, 6 La.Ann. 77. 

26. Ritter v. Hill, 127 A. 455, 282 
Peay ula lay, 

{a] Not easement.—The unexer- 


cised right of a city to open a street 
when it sees fit cannot be classified 
as an easement, since an easement is 
a privilege or advantage without prof- 
it which the owner of one parcel of 
land has in the lands of another, or 
a service owing by one estate to an- 


other. Ritter v. Hill, 127 A. 455, 282 
Pa alls 
[b] Not restriction.—The right of 


a city to open a street laid out and 
adopted as part of city plan is not a 
restriction nor an easement within a 
contract for the purchase of land af- 
fected subject to “existing restric- 
tions and easements,” “restriction” 
being the equivalent of condition 
when used in connection with a grant 
of realty, and signifying a limitation 
on the full and unqualified enjoyment 
of right or estate granted, and being 
recognized as a covenant fixing the 
use of property. Ritter v. Hill, 127 A. 
456, 282 Pa. 115: 


27. Meacham vy. Burgiss, 1 F.(2d) 
47, 
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brances,?*® and holding that the town property rule, 


front lands.?° 


take the title.## 


rather than the rural property rule, apples to ocean 


[§ 605] ff. Rights of Way*°—(aa) In General. 
Generally speaking, the existence of a right of way 
over the property contracted for is an encumbrance 
thereon justifying the refusal of the purchaser to 
Such rights of way do not, however, 


justify rejection of title where they have been ex- 


There 


28. Meacham v. Burgiss, supra. 
29. Meacham v. Burgiss, supra. 
[a] TIllustration.—Where a _ con- 


tract gave complainant an option to 
purchase a strip of land fronting on 
the ocean, described as lots, the price 
to be a stated sum per front foot of 
the ocean frontage, and the property 
was valuable only for residential pur- 
poses, the contract was subject to the 
rule applicable to town property, and 
a highway established over the land 
constituted an encumbrance, which 
prevented defendants from. giving 
good title as required by the contract. 
Meacham v. Burgiss, 1 F.(2d) 47. 


30. Streets and highways see su- 
pra § 604. 
31. U.S.—Adams v. Henderson, 18 


S.Ct. 179, 168 U.S. 5738, 42 L.Ed. 584 
[aff 40 P. 720, 11 Utah 480]. 
Cal.—Krotzer v. Clark, 174 P. 657, 
178 Cal. 786; Zlozower v. Lindenbaum, 
281 P. 102,:100 Cal.App. 766; Hixson 
v. Honey, 122% BP. 1097, 18) Cal:App: 
230% Snowden: voi Derrick; 22) sPocioi; 
14 Cal.App. 309. 
Colo.—Eriksen v. Whitescarver, 142 
P. 413, 57 Colo. 409. 
Mass.—Hershorn vy. Rubenstein, 156 
N.E. 251, 259 Mass. 288. 
Minn.—Knudson v. Trebesch, 187 
N.W. 6138, 152 Minn. 6; Dosch v. An- 
drus, 126 N.W. 1071, 111 Minn. 287, 


Mo.—Davis v. Watson, 89 Mo.App. 
15: 

Neb.—Newberg v. Chicago, B. & Q. 
R. Co., 231 N.W. 766, 120 Neb. 171. 

N.J.—Pound v. Pleister, 150 A. 58, 
106 N.J.Hq. 101 [aff 153 A. 907, 107 N. 
ei fe eye amet yy dard 

N.Y.—McPherson v. Schade, 43 N. 
BE. 527, 149 N.Y. 16; Sorosis Bldg. Cor- 
poration vy. Prolay Realty Corporation, 
245 N.Y.S. 507, 230 App.Div. 683; 
Schaefer v. Hilliker, 124 N.Y.S. 1014, 
140 App.Div. 173 [aff 99 N.E. 1117, 
2069 N.Y 708]: Pryorove Buffalo, 113 
N.Y.S. 487, 60 Misc. 447; Turner vy. 
Walker, 82 N.Y.S. 340, 40 Mise. 379. 

N.D.—Bruegger v. Cartier, 151 N.W. 
S429 MIN.D. O CO: 

Pa.—Cohen v. Shapiro, 147 A. 8388, 
298 Pa. 27; Holmes v. Dowler, 65 A. 
1088, 216 Pa. 500; Johnston v. Callery, 
33 A: 1086, 173) Pa. 129; 389.As 73, 184 
Pa. ,146. 

S.D.—Riley v. Wheat, 187 N.W. 425, 
45 S.D. 320. 

Vit.—Drew v. Bowen, 146 A. 254, 102 
vt. 124. 

W.Va.—Houchins v. Holeomb, 144 
S.E. 884, 106 W.Va. 79. 

But see Connaughton v. Bernard, 36 
Ceeae 84 Md. 577 (digested infra note 
38). 

[a] Oil pipe line crossing one cor- 
ner of a piece of land is an “easement”’ 


tinguished by nonuser or adverse possession,?? nor 
where the right of way is located beyond the lines 
of the property which the vendor has contracted to 
convey,®® nor where the contract expressly or im- 
pliedly excepts the same,?* as where the contract 


constituting. an “encumbrance” with- 
in a contract provision whereby a par- 
ty buying land was entitled to a per- 
fect title free and clear of all ease- 
ments or encumbrances. Krotzer v. 
Clark, 174 P.657,: D7 sia 736: 


22. Scannell v. American Soda 
Fountain Co., 61 S.W. 889, 161 Mo. 
606; Clody v. Southard, 109 N.Y.S. 
411, 57 Misc. 242. 

[a] Tllustrations.—(1)- Where an 
alley had been fenced and not used 
for over twenty years, its existence 
constituted no ground for defendant’s 
refusal to perform a contract for the 
purchase of a lot, since the easement 
had been extinguished by nonuser. 
Scannell v. American Soda Fountain 
Co., 61 S.W. 889, 161 Mo. 606. (2) A 
right of way reserved in deeds more 
than fifty years before was not a valid 
objection by a purchaser to title of 
real property tendered him under con- 
tract of sale, where it fell into dis- 
use some thirty years before, and for 
over twenty-one years. the property 
had been fenced by the vendor and 
held in hostile possession, against 
which no claim of right had ever 
been asserted. Clody v. Southard, 109 
N.VY.S. 411, 57 Misc. 242. 


33. Schon v. Odd Fellows Bldg. 
Ass’n, 152 N.E. 55, 255 Mass. 465. 


[a] MIllustration.—A vendor, agree- 
ing to convey “a certain parcel of 
land with building thereon,” had title 
sufficient to enable him to perform, 
notwithstanding adjoining owner’s 
right to use passageway at rear of 
building, as the contract did not 
specify the boundaries or dimensions 
of the lot. Schon v. Odd Fellows 
Bidg. Ass’n, 152 N.E. 55, 255 Mass. 
465. 

34. Maloney v. Michelfelder, 141 
AS 135-104) Noddbaws, 212° "Schultizt ve 
Busendorf, 191 N.Y.S. 629, 117 Misc. 
405; Heppenstall vy. O’Donnell, 30 A. 
1008, 165 Pa. 434. 


[a] MIlustration.—Where a vendor 
contracted to sell certain land, “being 
the same property described in a deed 
from” a certain bank, in fee simple, 
clear of encumbrances, he complied 
with such contract where he followed 
the language of the deed from the 
bank, although it showed the land to 
be subject to a private way. Heppen- 
reves v. O’Donnell, 30 A. 1003, 165 Pa. 


[b] Exception not shown. — (1) 
Reservation of a right of way ease- 
ment in a prior deed was not included 
in a contract to sell ‘subject to ecove- 
nants” in former deeds, although 
easement might have been created by 
covenant. Israelsky v. Levine, 213 N. 
Y.S. 589, 215 App.Div. 94 [rev 209 N. 
W.S. 677, 124 Mise. 827]: © (2). Aleon= 
tract to sell “subject to restrictions” 
in former deeds did not include a 
right-of-way easement. Israelsky v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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excepts “obvious easements,’’*> and it has been held 
that an obvious right of way is impliedly excepted 
in the absence of express provision to the contrary.®° 


Particular rights of way held encumbrances under 
the above rules** include private ways;?* a right 
of way for purposes of electric light,?® although the 
right to erect poles for light in an adjacent street 
has been held not an encumbrance where the fee 
to the street is in the public instead of in abutting 
owners ;*° power lines;*! railroads;*? telephone and 
telegraph lines,#* unless obvious and presumed to 
have been accepted under the contract,** or unless, 


Levine, supra. (3) Under a contract 
Selling property subject to ‘“cove- 
nants, restrictions and reservations” 
of record, an easement for a telephone 
wire extension is not excepted, as 
such easement is not a covenant, re- 
striction, or reservation within the 
meaning of the contract. Long Beach 
Realty Corporation v. Feiber, 252 N. 
Y.S. 612, 141 Misc. 764. 


Effect of purchaser’s knowledge see 
supra § 530. 

35. Maloney v. Michelfelder, 141 A. 
13, 104 N.J.Law 212. 


[a] Private right of way over an 
alley was, under the facts, an “‘obvi- 
ous easement”. within the meaning of 
a contract providing that title should 
be clear of encumbrances except ob- 
vious easements. Maloney v. Michel- 
felder, 141 A. 18, 104 N.J.Law 212. 


[b] Yelephone lines on a public 
highway, the wires of which crossed 
a corner of a lot, constituted an ‘“‘ob- 
vious easement” within a sale con- 
tract. Maloney v. Michelfelder, 141 
A. 13, 104 N.J.Law 212. 


36. Suter v. Mason, 227 S.W. 782, 
147 Ark. 505; McCarty v. Wilson, 193 
P. 578, 184 Cal. 194. Compare Perry v. 
Williamson, (Tenn.Ch.App.) 47 S.W. 
189 (to effect that purchaser’s knowl- 
edge of passway across land did not 
estop him from objecting to it as an 
encumbrance where he did not know 
that it was a right of way). 


[a] MIlustration.—A general agree- 
ment to convey land free and clear 
of all encumbrances did not refer to 
an easement of way for an electric 
power and transmission line, consist- 
ing of wires carried upon steel piers 
sixty feet in height and fourteen feet 
Square at the base, resting upon solid 
and permanent foundations, one of 
which piers was known by the pur- 
chaser to be upon the land. McCarty 
y. Wilson, 193 P. 578, 184 Cal. 194. 


37. See supra text and notes 31-36. 


38. McPherson v. Schade, 43 N.E. 
527,149 N.Y. 16; McDermott v. Reiter, 
124 A. 187, 279 Pa. 545; Montefiore 
Ben. Assoe. v. Roma, 17 Pa.Dist. 194; 
Houchins v. Holcomb, 144 S.E. 884, 106 
W.Va. 79. But see Connaughton v. 
Bernard, 36 A. 265, 84 Md. 577 (to the 
effect that rescission will be denied 
where the vendor represented that an 
alley could be built over, and it ap- 
peared that the right to build was 
confined to an eight-foot archway pro- 
vided that the use of the alley was 
not interfered with, such encum- 
brance going at most to abatement of 
the purchase price and not warranting 
rejection of title). 

[a] Alley at the rear of the prop- 
erty which the purchaser would be 
obliged to keep up is an encumbrance. 
O’Neil v. Van Tassell, 17 N.Y.S. 824, 
63 Hun 629 [aff 33 N.E. 314, 137 N.Y. 
297]; Patterson v. Freihofer, 64 A. 
326, 215 Pa. 47. 


[b] Effect of vendee’s knowledge 
or ignorance of alley.—(1) A vendor 
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of way.*? 


cannot enforce an agreement to buy 
realty containing an implied covenant 
against encumbrances where the ven- 
dee did not know of an easement of a 
private alley in a third person. Mc- 
Dermott v. Reiter, 124 A. 187, 279 Pa. 
545. (2) A vendor cannot enforce an 
agreement to buy real property, con- 
taining an express covenant against 
encumbrances, although the vendee 
knew that it contained a private alley 
subject to easements in third persons. 
MeDermott v. Reiter, supra. 


[c] Contract to convey free of all 
easements.—In an action to recover 
the price of real estate under a con- 
tract that the premises should be 
conveyed free “of all easements,” an 
affidavit of defense averring that the 
premises were subject to a joint right 
of way of a width of about eighteen 
inches, one half of which was on 
plaintiff’s premises and the other on 
the adjoining property belonging to 
another, was held sufficient. Patter- 
son v. Freihofer, 64 A. 326, 215 Pa. 47. 


39. Zlozower v. Lindenbaum, 281 P. 
102, 100 Cal.App. 766; Sorosis Bldg. 
Corporation v. Prolay Realty Corpora- 
tion, 245 N.Y.S. 507, 230 App.Div. 683 
[aff 241 N.Y.S. 288, 186 Mise. 890]. 


[a] Easement granted municipal- 
ity for electric light purposes is an 
encumbrance. Zlozower v. Linden- 
baum, 281 P. 102, 100 Cal.App. 766. 


[b] Reservation to private corpo- 
ration of right to install and maintain 
electric pipes, conduits, and wires on 
streets adjacent to the property sold 
creates an easement not public in 
character and constituting a servitude 
justifying rejection of title by a pur- 
chaser contracting to buy all interest 
to the center of the street. Sorosis 
Bldg. Corporation v. Prolay Realty 
Corporation, 245 N.Y.S. 507, 230 App. 
Diy 683 [aff 241 N.Y.S. 288, 136 Misc. 

90]. 

40. Monogram Development Co. v. 
Natben Const. Co., 171 N.E. 390, 253 N. 
Y. 320. See Fossume v. Requa, 113 N. 
E. 330, 218 N.Y. 339 (wherein there is 
a dictum to the effect that gas pipes 
in the street are not an encumbrance). 
Compare Sorosis Bldg. Corp. v. Pro- 
lay Realty Corp., 245 N.Y.S. 507, 230 
App.Div. 683 (digested supra note 
39 [b]). 

41. Drew v. Bowen, 146 A. 254, 102 
Vt. 124. 


42. See infra § 606. 


43. Silfvast v. Asplund, (Mont.) 20 
E@Qd)r 6305) Garber iv. Stern, 135A. 
550, 100 N.J.Eq. 470 [aff 138 A. 920, 
101 N.J.Eq. 742]; Fossume v. Requa, 
113 N.E. 330, 218 N.Y. 339; Broadway- 
Long Beach Realty Corporation v. 
Feiber, 252 N.Y.S. 612, 141 Misc. 764. 


[a] Even, though placed in high- 
way, included in the property sold, 
telegraph and telephone wires and 
poles constitute an encumbrance, as 
they are not placed in the highway 
for highway purposes. Fossume_ vy. 
Requa, 113 N.E. 380, 218 N.Y. 389. 
See also Monogram Development Co. 
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it has been held, the easement of the telephone com- 
pany enhances the market value of the land;*® or 
waterways and drains.*® 


Under contract to convey clear of all easements 
the vendor is bound to convey clear of private rights 


[§ 606] (bb) Railroad Rights of Way. General- 
ly speaking, railroad rights of way constitute en- 
cumbranees warranting rejection of title by a pur- 
chaser contracting for a conveyance free of encum- 
brances,** although the mere reservation of a right 


v. Natben Const. Co., 171 N.E. 390, 253 
N.Y. 320 (wherein there is a dictum 
to the effect that an easement for 
telegraph and telephone lines in a 
street is an encumbrance where title 
to the street is in abutting owners but 
not where title to the street is in the 
public). Compare Ansorge v. Belfer, 
161 N.E. 450, 248 N.Y. 145 (where an 
easement of telegraph and telephone 
lines in a street was held not an en- 
cumbrance because the agreement to 
convey did not include the street). 

{b] Easement giving right to ex- 
tend telephone wires over and under 
land involved, if not excepted in a 
land contract, would constitute a de- 
fect justifying the vendee’s rejection 
of title. Broadway-Long Beach Real- 
ty Corporation v. Feiber, 252 N.Y.S. 
612, 141 Misc. 764. 


[ec] If no telephone line has been 
constructed over premises, undis- 
closed right of way of telephone com- 
pany is sufficient to warrant rejection 
of title by the purchaser, where the 
vendor covenanted to convey a mar- 
ketable title. Silfvast v. Asplund, 
(Mont.) 20 P.(2d) 631, 637. 

44. Silfvast v. Asplund, supra; 
Saale v. Owings, 92 S.E. 997, 121 Va. 

“Tf the examination of the premises 
by the proposing purchasers disclosed 
the existence of the right of way by 
reason of the line in place, they would 
be presumed to have accepted the con- 
tract with that slight burden on the 
land.” Silfvast v. Asplund, supra. 


[a] Tllustration.—A visible ease- 
ment of a telephone company does not 
render the title unmarketable, as the 
purchaser is presumed to have taken 
it into consideration in fixing the 


price. Sachs v. Owings, 92 S.E. 997, 
121 Va. 162. 
45. Sachs v. Owings, supra. 


46. See infra § 608. 


47. Krotzer v. Clark, 174 P. 657, 
178 Cal. 736; McDermott v. Reiter, 
124 A. 187, 279 Pa. 545. 


[a] Right of abutters to use alley 
is an easement from which, under 
such a contract, the vendors are bound 
to secure a release if they wish the 
agreement carried out. McDermott v. 
Reiter, 124 A. 187, 279 Pa. 545. 


48. Minn.—Knudson v. Trebesch, 
187 N.W. 613, 152 Minn. 6; Dosch v. 
Andrus, 126 N.W. 1071, 111 Minn. 287. 


Mont.—Williams v. Hefner, 297 P. 
492, 89 Mont. 361. 

Neb.—Newberg v. Chicago, B. & Q. 
R. Co., 231 N.W. 766, 120 Neb. 171. 

N.D.—Bruegger v. Cartier, 151 N.W. 
34, 29ND. 57d: 

N.Y.—Pryor v. Buffalo, 112 N.Y.S. 
437, 60 Mise. 447; Turner v. Walker, 
82 N.Y.S. 340, 40 Mise. 379. 

Pa.—Nauman v. Treen Box Co., 124 
A. 34955280 Pa. 97, 82) ALAR ieee 
Johnston v. Callery, 33 A. 1036, 173 Pa. 
129, 184 Pa. 146. 

S.D.—Riley v. Wheat, 187 N.W. 425, 
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of way subsequently unused may be insufficient to 
render title unmarketable,*? and, where the railroad 
right of way is obvious, it has been held not an en- 
cumbrance rendering title defective. 


Right to construct elevated railroad in street in 
front of premises granted by predecessor in title is 
an encumbrance warranting rejection of title by a 
purchaser contracting for a conveyance free of en- 
cumbranees,°+ and this is true although the fee to 
the highway or street may be in the public instead 


45 S.D. 320. 


W.Va.—Houchins v. 
S.E. 884, 106 W.Va. 79. 

[a] Tllustration.—A provision in a 
deed that, if the grantor shall “not 
give good title and possession” to the 
whole or any part of the premises, 
then within a year the grantees, on 
a reconveyance, shall receive the en- 
tire purchase price, covers a railroad 
right of way regarded by all except 
the railroad company as an unlawful 
encroachment. Pryor v. Buffalo, 112 
N.Y.S. 437, 60 Misc. 447. 


[b] Reservation contained in sev- 
eval of deeds forming chain of title 
to the land of a right of way ina 
named railroad company, and noted on 
the abstract furnished under the con- 
tract (1) renders the title reasonably 
doubtful, and therefore unmarketable 
(Knudson vy. Trebesch, 187 N.W. 613, 
152 Minn. 6), (2) and, being unex- 
plained by the abstract, is an appar- 
ent cloud on the title, justifying the 
purchaser in refusing performance of 
an executory contract of sale (Knud- 
son v. Trebesch, supra). 


{c] Where survey of railroad has 
been adopted and declared to be the 
location of the road, that constitutes 
and completes the fact of location, so 
as to create an encumbrance on the 
property. Johnston v. Callery, 33 A. 
1036, 173 Pa. 129, 184 Pa. 146. 


{d] Right of way across canal.— 
A right of way granted by the legisla- 
ture to a railroad company across a 
canal which was thereafter abandoned 
and conveyed to a city, which filled it 
up, was an encumbrance within the 
terms of a contract by the city to sell 
the land and to give “good title and 
possession.” Pryor v. Buffalo, 112 N. 
Y.S. 437, 60 Misc. 447. 


[e] Grant of additional room for 
necessary ditches along tram or rail- 
road constitutes an ‘‘encumbrance” on 
a servient estate. Houchins v. Hol- 
comb, 144 S.E. 884, 106 W.Va. 79. 


{f] Reservation of use of railroad 
siding.—Where the owner of land on 
which there is a railroad siding leases 
it for a term of years, reserving the 
use of the siding, with an option to 
the lessee to purchase the land, the 
title “to be a fee simple title, clear of 
all incumbrances,” the lessee has a 
right to a deed without reservation 
as to the siding. Holmes vy. Dowler, 
65 A. 1088, 216 Pa. 500. 


49. Hedderly v. Johnson, 44 N.W. 
527, 42 Minn. 448, 18 Am.S.R. 521. 


[a] Fllustration.—Where a_rail- 
road company had reserved a right 
of way across the land for the loca- 
tion of its road, the easement depend- 
ed on the fact of the then location of 
the road, and as the evidence showed 
that no line had been located, the pro- 
vision did not render the title unmar- 
ketable. Hedderly v. Johnson, 44 N. 
W. 527, 42 Minn. 448, 18 Am.S.R. 521. 


50. Barnum v. Lockhart, 146 P. 
(5, 75 Or. 528. Compare Williams 
vy. Hefner, 297 P. 492, 496, 89 Mont. 


Holcomb, 144 
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361 (where the upper court refused to 
hold the lower court in error for rul- 
ing that a railroad right of way was 
an encumbrance, there being no evi- 
dence in the record to show that such 
right of way was in use at the time 
the contract was made, but said that 
under the better reasoned authorities 
a railroad right of way, when known 
to exist and in actual use at the time 
of making the contract, ‘is not an 
encumbrance for the reason that the 
parties will be held to have contracted 
with reference to it’). 

[a] Road in operation.—The exis- 
tence of an open, notorious, visible, 
and physical encumbrance on land 
contracted to be conveyed, Such as a 
railroad in operation, is not an en- 
cumbrance which renders the owner’s 
title unmarketable. Barnum y. Lock- 
bart, 46s PS oo on Ole ae. 


51. Monogram Development Co.-v. 
Natben Const. Co., 171 N.E. 390, 253 
IN; Y¥21320. 


[a] Interference with light, air, 
and access incident to an elevated 
railroad renders it a substantial en- 
cumbrance. Monogram Development 
Coriva pNatben  ConstinCOmark (LING, 
390,253, NY: 6320. 

[b] Possibility that right to con- 
struct elevated railroad may never be 
exercised ‘‘cannot render the existence 
of the incumbrance such a remote 
contingency as to compel us to dis- 
regard it.””’ Monogram Development 
Co. v. Natben Const. Co., 171 N.E. 390, 
390, 253 Nv Y13 20. 


52. Monogram Development Co. vy. 
Natben Const. Co., supra. 

53. Water bonds and charges see 
infra § 629. 

54. Cal.—Hixson v. Hovey, 122 P. 
1097, 18 Cal.App. 230. 

Colo.—Eriksen v. Whitescarver, 142 
P. 418, 57 Colo. 409. 

N.J.-—Melick v. Cross, 51 A. 16, 62 
N.J.Eq. 545. 

N.Y.—Wheeler v. 
Super. 208. 


Utah.—Thackeray v. Knight, 192 P. 
268, 57 Utah 21. 


Tracy, 49) UNwY. 


, 23 Gratt. (64 
Vaid fe 


Wash.—Wingard v. Copeland, 116 P. 
670, 64 Wash. 214. 


Eng.—Schackleton y. Sutcliffe, 1 De 
G.&Sm. 609, 63 Reprint 1217. 


fa] Culvert.—Where one 
adjoining lots owned by the same par- 
ties was sold at auction under the 
decree of a court and at the time of 
the sale nothing was said of an ease- 
ment, running from the unsold lot 
through the one sold for carrying the 
water from the former to a culvert in 
the street, and such easement was not 
to be seen on the lot sold, and was not 
known to the purchaser, it was held 
that the purchaser was entitled to 
have his lot free of the easement. 
Scott v. Beutel, 23 Gratt. (64 Va.) 1. 


[b] Pipe line.—Where a contract 


of two 
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of in abutting owners.°? 

[§ 607] gg. Water Rights, Drains, and Water- 
ways**—(aa) In General. 
existence of outstanding water rights which would 
prevent a purchaser’s full enjoyment of the prop- 
erty contracted to be sold is an encumbrance justi- 
fying rejection of title by one contracting for a 
conveyance free of encumbrances,’* unless they are 
expressly or impliedly excepted by the eontract,°? 
or immaterial in character,°® or subject to release,®* 


Generally speaking, the 


contemplated title free from en- 
cumbrance, an easement for a ‘pipe 
line from a spring on the property 
sold and over the premises toa third 
person’s house, is an encumbrance. 
Thackeray v. Knight) 192 P. 263, 57 
Utah 21. 

{c] Right to enter upon land and 
fetch water from a spring, and to cut 
open, cleanse, and cover over such 
gutters and drains aS may be neces- 
sary, is an encumbrance. Schackleton 
v. Sutcliffe, 1 De G.&Sm. 609, 63 Re- 
Printers 17. 

[ad] Right to take water for in- 
dustrial purposes.—Where land was 
subject by a deed to an easement giv- 
ing another right to enter thereon at 
any point by ditch or other waterway, 
conduct water from a certain creek 
for any industrial purpose, and to 
eStablish any suitable ditch, flume, or 
waterway not exceeding certain di- 
mensions, the owner was unable to 
convey ‘“‘a full fee-simple title” as re- 
quired by the terms of a contract of 
sale. Wingard v. Copeland, 116 P. 
670, 64 Wash. 214. 


[e] Right to water power, to keep 
up a dam, and to use a spring, consti- 
tuted encumbrances. Wheeler ‘v.. 
Tracy, 49 N.Y.Super. 208. 


[f] Reservation of spring water.— 
The fact that water from springs on 
the land contracted for has been re- 
served by third parties is a defect in 


title. Melick v. Cross, 51 A. 16, 62 N. 
J.Hq. 545. 
55. Sisk v. Caswell, 112 P. 185, 14 


Cal.App. 377; Prescott v. Williams, 5 
Metc. (Mass.) 429, 39 Am.D. 688. 


[a] Express exception. — Where 
land conveyed is described as land 
“through which the water from a mill 
passes,” the existence of a right in the 
mill owner to cleanse the natural 
channel of the stream and remove ob- 
structions to the free flow of the 
water from the mill is not an en- 
cumbrance. Prescott v. Williams, 5 
Metc. (Mass.) 429, 39 Am.D. 688. 


[b] Implied exception. — Where 
there is a physical burden on real 
estate which is visible, such as an 
existing drainage ditch, the presump- 
tion, in the absence of an express 
agreement, is that the burden is not 
an encumbrance, within a covenant 
against encumbrances. Sisk v. Cas- 
well, 112 P. 185, 14 Cal.App. 377. 


ee eur Winne v. Reynolds, 6 Paige (N. 
[a] “Where there is nothing in or 


upon the land to which reservation 
cax, apply, it is no objection to title 
that there is a reservation of water 


power. Winne v. Reynolds, 6 Paige 
(N.Y.) 407. 
57. Stirn v. 298 Avenue B GCorpora- 


tion, 231 N.Y.S. 225, 224 App.Div. 458. 


{a] Ilustration.—Title should not 
be refused because encumbered by 
conditions of a water grant where the 
premises were or could be released 
from conditions on payment of a 
nominal amount. Stirn v. 293 Avenue 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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or beneficial in character.5® 


not reject title on such ground.®® 


Easement for erection of breakwater has been 


held an encumbrance.°° 


Government casements relative to construction of 
canals are encumbrances warranting rejection of ti- 
tle by a purchaser contracting for an unencumbered 
title where the purchaser was not chargeable with 
knowledge thereof,®! but such easements are not 
available as objections to title where the purchaser 
was chargeable with knowledge of their existence.®? 


Right to lay water mains in street in front of 
property sold is not an encumbrance®? even where 


B Corporation, 23% INsvsS=— 225,224 
App.Div. 458. 

58. Kurtz v. Gramenz, 198 N.W. 
325, 198 Iowa 222. 

[a] Drainage.—A right, under a 


contract with a prior owner of land, to 
conneet a tile drain with a tile on the 


land so as to complete a drainage sys-: 


tem and use the latter tile as an out- 
let, was not an encumbrance prevent- 
ing the abstract from showing a good 
merchantable title, as the servient es- 
tate would receive a benefit by having 
the waters drained off. Kurtz v. 
Gramenz, 198 N.W. 325, 198 Iowa 222. 


59. Ogg v. Herman, 227 P. 476, 71 
Mont. 10; Rosenson v. Bochenek, 141 
A. 758, 102 N.J.Eq. 543 [rev 138° A. 
533, 101 N.J.Eq. 479]. 

[a] That brook runs through strip 
marked “Reserved” on a filed map does 
not justify a denial of specific per- 
formance of a contract to purchase 
outer two inches of the strip, distant 
seven feet from the brook’s retaining 
wall, as such strip remains free from 
an easement of drainage through the 
brook in favor of the public or neigh- 
boring owners. Rosenson v. Boche- 
nek, 141 A. 753, 102 N.J.Eq. 543 [rev 
POS vA. 530,0101 N.J.Wg.. 4797. 


60. Levy v. C. J. Adams Co., 143 
A. 621, 1038 N.J.Hq. 470. 


[a] Mlustration.—An easement in 
the government for the erection and 
maintenance of barriers and break- 
waters defeated a right to specific 
performance of an agreement for the 
exchange of land. Levy v. C. J. Ad- 
ams Co., 143 A. 621, 103 N.J.Eq. 470. 


61. Cosby v. Danziger, 175 P. 809, 
38 Cal.App. 204. 

[a] Miustration.—A contract to 
pass an ordinary clear and unencum- 
bered title is not complied with by 
offering a title based on a patent from 
the United States which excepts a 
right of way for canals or ditches 
to be constructed by its authority and 
where the purchaser had no informa- 
tion charging him with notice of the 
existence of such rights of way. 
Cosby v. Danziger, 175 P. 809, 38 Cal. 
App. 204. 

62. Thomas v. Wood, 37 F.(2d) 
856; Richardson-Kellett Co. v. Kline, 
69 So. 203, 70 Fla. 28. 

[a] Diustrations.—(1) The fact 
that the title from the trustees of the 
international improvement fund of 
the state of Florida contained re- 
strictions relative to canal rights and 
easements for lateral ditches did not 
constitute a defect in the title of land 
to be sold, since the restrictions are 
a matter of public knowledge, and 
the parties who deal with the title 
contract with reference thereto and 
the restrictions become a part of the 
eontract of sale and purchase. 
Thomas v. Wood, 37 F.(2d) 856. (2) 


Where the claim of wa- 
ter rights is not substantiated, the purchaser may 
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the fee is in the abutting owner.*# 
[§ 608] (bb) Irrigation Ditches. 


The right of 


way for an irrigation ditch is an easement consti- 


Rights. 


A reservation in a deed tendered a 
vendee of the right of an agency of 
the state to enter on the land to con- 
Struct drainage canals was not an en- 
cumbrance of which the vendee could 
complain under the circumstances and 
in view of the fact that he bought 
knowing that the land was in a drain- 
age district specifically named by L. 
CLIO eaten OOO: Richardson-Kellett 
Co. v. Kline, 69 So. 203, 70 Fla. 23. 


63. Monogram Development Co. v. 
Natben Const. Co., 171 N.E. 390, 253 
N.Y. 320; -Fossume y. Requa, 113 S.E. 
330, 218 N.Y. 339. 


64. Monogram Development Co. v. 
Natben Const. Co., 171 N.E. 390, 253 
ING SQLS VAD 


65. Rustigian v. Phelps, 213 P. 957, 
190 Cal. 608; Eriksen vy. Whitescarver, 
142 P. 413, 57 Colo. 409; Wingard v. 
Copeland, 116 P. 670, 64 Wash. 214. 
Compare Sisk v. Caswell, 112 P. 185, 
14 Cal.App. 377 (holding that a con- 
tract for the sale of real estate free 
from all encumbrances ordinarily re- 
fers to encumbrances defined by Civ. 
Code § 1114, declaring that the term 
“encumbrances” includes taxes, as- 
sessments, and liens, and a purchaser 
intending to make the term include an 
encumbrance affecting only the phys- 
ical condition of the property such as 
the easement of an irrigation ditch, 
must have the agreement so declare, 
and that, where there is a physical 
burden on real estate which is visible 
the presumption, in the absence of an 
express agreement, is that the burden 
is not an encumbrance within the 
meaning of a covenant against en- 
cumbrances; and therefore where, at 
the time of the execution of a con- 
tract for the sale and purchase of 
real estate and the payment of a part 
of the price, a drainage ditch existed 
on the land, sufficient to run water 
through it, and it appeared that the 
value of the land retained by the ven- 
dor and his grantees rested largely on 
the fact that they could be given the 
benefit of the irrigation by an exten- 
sion of the ditch on the land, it was 
held that the law would presume, in 
the absence of an express agreement 
to the contrary, that the ditch was 
not an encumbrance within the con- 
tract against encumbrances, and a 
deed reserving irrigation rights in the 
ditch merely complied with the con- 
tract). 

66. Eriksen v. Whitescarver, 142 P. 
418, 57 Colo. 409. See Rustigian v. 
Phelps, 213 P. 957, 190 Cal. 608 (hold- 
ing that the rule that an agreement to 
convey land free and clear of en- 
cumbrances does not refer to visible 
physical burdens upon the land per- 
manent in character will not be ap- 
plied in the absence of evidence to 
show that the vendee knew of their 
existence or that they were visible 


tuting -an encumbrance upon land subject thereto 
within the meaning of a contract to convey free of 
encumbranees,°® and the mere fact that the purchas- 
er knew of the existence of such a ditch at the time 
of contracting will not necessarily relieve the vendor 
of the obligation to convey free thereof so as to 
entitle him to specifie performance where the right 
of way for the ditch remains outstanding at the com- 
mencement of suit.*® 

[§ 609] (cc) Natural 
A natural stream or watercourse on the 
land sold is not an encumbranee.®? Riparian rights 


Streams and Riparian 


easements). 

67. Ben-Hor Corporation v. Co- 
nant Realty Co., 151 A. 554, 107 N.J. 
Eq. 11; Kleinberg v. Ratett, 169 N.E. 
289, 252 N.Y. 236 [rearg den 170 N.E. 
164, 252 N.Y. 616]; Archer v. Archer, 
32 N.Y.S. 410, 84 Hun 297 [aff 50 N.E. 
55, 155 N.Y. 415, 68 Am.S.R.. 688]. 
See Lewenberg v. Johnson, 112 N.E. 
870, 224 Mass. 297 (holding that, ir- 
respeclive of whether a natural wa- 
tercourse was or was not an en- 
cumbrance, where, after conveyance it 
was first discovered that the water- 
course ran across the premises, the 
grantee could not require the grantor 
to convey free from such. en- 
cumbrance, although the grantee, by 
taking possession, was practically 
precluded from rescission, according 
to the contract, the court saying: 
“Even assuming that the water course 
created an ‘incumbrance’ within the - 
meaning of the agreement, the plain- 
tiffs are not entitled to a deed con- 
taining a covenant against it. It was 
in existence when the agreement was 
executed, and could not be removed 
from the premises by the defendants. 
They did not bind themselves to con- 
vey the property if found to be sub- 
ject to a permanent incumbrance, and 
thereby to expose themselves to liti- 
gation and liability. On the contrary, 
they contemplated the contingency of 
being ‘unable to give title or to make 
conveyance’ and, in that event stipu- 
lated that the parties should be put 
in statu quo, and the agreement ter- 
minated, and that all obligations of 
either party thereto should cease. It 
may be that the plaintiff, by taking 
possession under his deed and making 
improvements, practically is pre- 
cluded from availing himself of this 
provision. But the defendants, who 
have acted in good faith, cannot for 
that reason be subjected to a liability 
against which they expressly guarded 
in the agreement freely made by the 
parties’). Compare In re Puckett, 
[1902] 2 Ch. 258 (holding the exis- 
tence of an underground culvert for 
the passage of water from other lands 
running through the middle of the 
property contracted for to be an en- 
cumbrance). 


[a] Right of adjoining owners in 
stream is not an easement constitut- 
ing an encumbrance upon the prop- 
erty, because an easement must be 
created by grant, and the right of ad- 
joining owners in a natural stream is 
one jura nature. Ben-Hor Corpora- 
tion v. Conant Realty Co., 151 A. 554, 
107 N.J.Eq. 11. 


[b] “Superficial or subterranean 
watercourses, not the subjects of 
grant or prescription, are not legal 
incumbrances, since nature itself, 
rather than man’s contrivance, is re- 
sponsible for their origin.” Kleinberg 
v. Ratett, 169 N.E. 289, 252 N.Y. 236, 
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in a river are not enecumbrances.®8 


posed upon the riparian rights of a vendor is an 
eneumbranee,®® although an alleged impairment of 
the riparian rights of the purchaser, which in fact 
does not adversely affect such rights, is not an en- 


cumbranee.‘° 


[§ 610] (dd) Sewers. 


encumbrance. *? 


239 [rearg den 170 N.E. 164, 252 N.Y. 
616] (where, to the knowledge of the 
vendor but without the knowledge of 
the purchaser, there was on the prop- 
erty contracted to be sold free of en- 
cumbrances an underground stream 
going through a pipe, but where there 
was no easement for piping the 
stream and if he so desired the pur- 
chaser could restore it to its natural 
course, and where the court held that 
such natural stream was not an en- 
ecumbrance and that no right existed 
in plaintiff purchaser for moneys had 
and received, as upon a failure of con- 
sideration, but also held that under 
the circumstances equity, while pow- 
erless to rescind the contract, would 
stay its hand and deny the vendor 
specific performance). 


[ec] Existence of running stream 
ov, land puxchased does not create an 
easement in favor of other owners 
along the stream, so as to justify the 
‘purchaser in refusing to take title. 
Archer v. Archer, 32 N.Y.S. 410, 84 
Hun 297 [aff 50 N.E. 55, 155 N.Y. "415, 
63 Am.S.R. 688]. 

68. 

[a] MIliustration.—Under a _ con- 
tract to convey free of encumbrances 
a tract of Jand “lying on the south- 
westerly side of the York river,’’ and 
bounded by the thread of the river, 
including certain oyster beds which 
were not mentioned in the contract, 
and which other parties held, the ven- 
der was only bound to convey a clear 
title to the upland, and such interest 
in the land covered by the river as the 
law of Virginia conferred on the own- 
er of the upland. Bigler vy. Morgan, 77 
Noy. 312. 


~ 69. Lewis v. Hamilton, 151 A. 812, 
301 Pa. 173. 
fa] Mo pier.—A condition of a 


grant of riparian rights to a vendor 
that no pier or other structure be 
erected on land without the state 
navigation board’s approval consti- 


tuted an encumbrance. Lewis v. 
Hamilton’s Ex’rs, 151 A. 812, 301 Pa. 
1738. 


70. Tolchester Beach Improvement 
Co. of Kent County v. Boyd, 156 A. 
795, 161 Md. 269, 81 A.L.R. 895. 


[a] Filling made between road and 
water to protect easement of a county 
road did not impair a landowner’s 
riparian rights, as regards the right 
to obtain specific performance from 
the purchaser. Tolchester Beach Im- 
provement Co. 
Boyd, 156 A. 795, 161 Md. 269, 81 A. 


A sewer easement across 
the property contracted to be conveyed ordinarily 
constitutes an encumbrance within the meaning of 
contracts to convey land free of eneumbranees,*! 
although the existence of sewers or the right to 
build sewers in streets in front of the premises does 
not constitute an encumbrance,*? and a neighborhood 
lateral sewer with connections with the house c¢on- 
tracted to be sold constitutes a benefit and not an 
A municipality’s right of entry to 
maintain the efficiency of a sewer serving the prop- 
erty contracted to be sold is not an encumbrance,‘* 
nor, it has been held, is the cost to which a purchaser 


Bigler v. Morgan, 77 N.Y. 312.) 
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[§§ 609-612 


will be put if he elects to connect with a city sewer 
an encumbranece.*® 
[§ 611] (h) Deprivation of HEasements.7°® 


rivation of easements 
justifying rejection of title by a purchaser contract- 


Dep- 


constitutes an encumbrance 


ing for a conveyance free of encumbrances,‘*? and 


in charaeter.*® 


authorization, *? 


L.R. 895. 


71. Snowden v. Derrick, 111 P. 757, 
14 Cal.App. 309; Stavnezer v. Cooley, 
161 A. 863, 115 Conn. 452; Moore v. 
Clarke, 289 P. 520, 157 Wash. 573. 

[a] In favor of other lot owners.— 
Within an agreement for conveyance 
free from encumbrances, a sewer 
easement in favor of other lot own- 
ers is an “encumbrance” upon title to 
land within the boundaries of servient 
tenement. Moore y. Clarke, 289 P. 
520, 157 Wash. 573. 

{b] Perpetual easement granted to 
county by former owners of a strip 
of land for sewage purposes consti- 
tutes an encumbrance justifying re- 
jection of title by the purchaser, 
where the contract was to give good 
title Subject only to a specified out- 
standing lease, and no eaSemends or 
rights of way were excepted by the 
contract. Snowden y. Derrick, 111 P. 
757, 14 Cal.App. 309. 


[c]‘ Sewer rights seven and one- 
half feet wide.—Where a contract re- 
quired a unencumbered conveyance of 
a tract fifty feet by two hundred fifty 
seven and four tenths feet, the ven- 
dor’s assignee’s grant of sewer rights 
seven and one-half feet wide extend- 
ing the entire length of the tract jus- 
tified the purchaser’s refusal of title. 
Stavnezer v. Cooley, 161 A. 868, 115 
Conn. 452. 


Sewer assessment see infra § 628 
text and note 88. 


72. Kean v. Goldberg, 
104 N.J.Eq. 6; Monogram 
ment, Co Va Natbenw Const. Co:, 
N.E. 390, 253 N.Y. 320, 322; 
v. Requa, 113 N.E. 330, 218 N.Y. 


“The existence of sewers 
in a highway, even where the fee is 
in the abutting owner, does not con- 
stitute an incumbrance.” Monogram 
Development Co, v. Natben Const. Co., 
supra. 

[a] Illustration.—The existence of 
sewer rights on an adjoining highway 
were no defense to a vendor’s suit for 
specific performance of a contract for 
the sale of premises abutting on the 
highway, where the contract made no 
mention as to conveyance of any 
rights or fee in the Street. Kean vy, 
Goldberg, 144 A. 23, 104 N.J.Eq. 6. 


73. Wheeler v. Beem, 208 P. 626, 
111 Kan. 700. 


74. Wheeler v. Beem, supra. 
[a] Increment of  benefit.—The 


144 A. 23, 
Develop- 
Wal 
Fossume 
339. 


of Kent County v. praiioee of a city to enter the prem- 


ises for the purpose of maintaining 


Lack of dedication to public use. 
tract for the purchase of lots, want of dedication to 
public use of an adjacent street shown on a map 
referred to in the contract is a defect in the title.7° 


[§ 612] (i) Encroachments*® as Encumbrances. 
Encroachments of buildings contracted to be sold 
upon other property do not constitute encumbrances 
justifying rejection of title where removable at shght 
expense,®! nor where maintained pursuant to proper 


this is true although such deprivation is only partial 


Under a con- 


although unauthorized encroach- 


the efficiency of a sewer connected 
with the house, should occasion arise, 
is an increment of benefit, and not an 
encumbering easement ‘within the 
meaning of the contract to convey, 
which: provided .that the property 
should be free of all encumbrances. 
Wheeler v. Beem, 208 P. 626, 111 Kan. 
700. 


75. Perkinpine v. Hogan, 47 Pa. 
Super. 22. 
[a] Other sewer connectious in 


usé.— Where it appears that the own- 
er of a house and lot will not be com- 
pelled to connect with a sewer in the 
street on which the premises front 
so long as a private sewer remains in 
existence, the cost that a proposed 
purchaser of the land would be put 
to if he elected, and only if he elect- 
ed, to connect the premises with the 
sewer in tthe street, does not consti- 
tute an encumbrance within the mean- 
ing of the words in articles of sale, 
if it appears that there is no existing 
ordinance requiring such connection 
to be made. Perkinpine v. Hogan, 47 
Pa.Super. 22. 

76. Deprivation of riparian rights 
see supra § 609. 

77. Monogram Development Co. v. 
Natben Const. Co., 171 N.E. 390, 253 
N.Y. 320. 


78. Monogram Development Co. vy. 
Natben Const. Co., supra. 


Ae Cleveland v. pete ren Bldg., ete.. 
SONE JuG@ine bo eeAa Lol 


pe Generally see 
639. 


81. Harrington Co. v. Badne yp 148 
A. 3, 105 N.J.Eq, 389. 


[a] Overhanging cornices and 
decorative metal covered pilasters on 
the front of the building, which en- 
croach on the street, where removable 
at slight expense, are not eneum- 
brances warranting rejection of title 
under a sale contract containing no 
special provision as to encumbrances. 
Harrington Co. v. Kadrey, 148 A. 3; 
105 N.J.Eq. 389. 


82. Harrington Co. v. Kadrey. 
supra; Eastman v. Horne, 125 N.Y.S. 
558, 141 App.Div. 12 [aff 98 NED 758, 
205 N.Y. 486]. 


[a] Municipal ordinance authoriz- 
ing the maintenance of encroachments 
over the street line precludes the ob- 
jection that such encroachments con- 

stitute an encumbrance on the title. 
Harrington Co. vy. Kadrey, 148 A. 3, 
105 N.J.Eq. 389. 


[b] Release from abutting owner. 


yet §§ 633- 


_ 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 612-614] 


ments of a substantial character will be deemed en- 


cumbrances.®* 
[§ 613] (j) Homestead Rights. 


homestead right constitutes an encumbrance.’4 


[§ 614] (k) Judgments and Execution. 
tract to convey free from encumbrances is not com- 
plied with if there are judgment liens upon the 


land.£® The purchaser, however, 
to the title because of a judgment 


—Where plaintiff contracted to con- 
vey to defendant certain real estate, 
with full covenants of warranty, con- 
veying the absolute fee, free from all 
encumbrances, except as previously 
stated, and it subsequently appeared 
that the supports and foundation of 
the supports of the roof of a shed on 
the premises rested on a seven-inch 
space of adjoining land, but plaintiff 
tendered, in addition to the deed, a 
release by the owner of such adjoin- 
ing property so long as _ plaintiff’s 
building stood, such release complied 
with plaintiff's agreement-to convey 
a title free from all encumbrances, the 
overlap being a mere encroachment 
on adjoining premises, and not an en- 
cumbrance on the title or property 
conveyed. Eastman v. Horne, 125 N. 
Y.S. 553, 141 App.Div. 12 [aff 98 N.E: 
758, 205 N.Y. 486]. : 


83. Johnson v. Bridge, 213 P. 512, 
60 Cal.App. 629; Vassar Holding Co. 
v. Wuensch, 135 A. 88, 100 N.J.Eq. 
1475. Becker. v.. Kelsey, 157 A. 177, 9 
N.J.Mise. 1265. 

fa] Encroachment of buildings on 
city’s land constitutes an “en- 
cumbrance”’ precluding specific per- 
formance of a sale contract. Vassar 
Holding Co. v. Wuensch, 135 A. 88, 100 
N.J.Eq. 147. 

[b] Overlapping of house on ad- 
joining property.—Where a land sale 
contract described a lot by metes and 
bounds and provided that on full per- 
formance the vendor would execute a 
deed conveying it clear from en- 
cumbrances, an overlapping of the 
house two feet on the adjoining lot 
constituted an encumbrance against 
which the vendor agreed to hold the 
purchaser harmless and was an ob- 
jection to title, the burden of which 
was on the vendor to remove. John- 
son v. Bridge, 213 P. 512, 60 Cal.App. 
629. 

84. Castlebury v. Maynard, 95 N. 
C. 281 (sale of homestead without 
joinder of wife; title defective). 


85. Fla.—Taylor v. Day, 136 So. 
701, 102 Fla. 1006. 

Ill.—Harding v. Olson, 52 N.E. 482, 
177 Ill. 298. 

Iowa.—Brown v. Barngrover, 47 N. 
W. 1082, 82 Iowa 204; Bartle v. Cur- 
tis, 26 N.W. 73, 68 Iowa 202. 


N.J.—Agens v.,Koch, 70 A. 348, 74 
N.J.Eq. 528. 

N.Y.—Moore v. Williams, 22 N.E. 
233, 115°N.Y. 586,)12 -Am.S.R. 844, 5 
L.R.A. 654, 23 Abb.N.Cas. 404: Dela- 
van v. Duncan, 49 N.Y. 485; King v. 
Island Park Associates, 262 N.Y.S. 
111, 237 App.Div. 910; Holmes v. 
Bush, 35 Hun 639; Steinbrenner v. 
Ungaro, 235 N.Y.S. 609, 134 Misc. 6238. 


N.C.—Leach v. Johnson, 19 S.E. 
239, 114 N.C. 87, 41 Am.S.R. 784. 


Ohio.—Walsh v. Barton, 24 Ohio 
St. 28. 

Pa.—Jackson v. Knight, 4 Watts & 
S. 412. 

Tex.—Giles v. Union Land Co., (Civ. 
App.) 196 S.W. 312; Adkins v. Gil- 
lespie, (Civ.App.) 189 S.W. 275. 
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forceable against the land contracted to be sold,*® 


as where the judgment has been satisfied of record,? 


An outstanding 


or where the judgment has been paid, although sat- 
istaction was not entered of record,’’ or barred by 


lapse of time’® or by the subsequent bankruptey 


A e¢on- 


may not object 
which is not en- 


Va.—Newberry v. French, 36 S.E. 
519, 98 Va. 479; Hendricks v. Gil- 
lespie, 25 Gratt. (66 Va.) 181. 

Eng.—Wood v. Bernal, 19 Ves.Jr. 
221, 34 Reprint 500. 

Ont.—Spohn v. Ryckman, 7 Grant 
Ch. 388. 


[a] Where land was purchased 
with partnership money and for firm 
purposes, but the deed was taken in 
the name of one partner and there was 
nothing therein to show that he held 
for the benefit of the partnership, a 
judgment recovered against him while 
the title was in him was an en- 
cumbrance on the title. Moore v. 
Williams, 22 N.E. 233, 115 N.Y. 586, 
12 Am.S.R. 844, 5 L.R.A. 654, 23 Abb. 
N.Cas. 404. 

[b] Removahbility.—Where realty 
is subject to judgment which the ven- 
dor cannot or will not remove, and 
which the purchaser cannot remove by 
application of the purchase money, 
the purchaser cannot be compelled to 
accept title. Taylor v. Day, 
701, 102 Fla. 1006. 

86. Ill.—Lyman v. Gedney, 29 N.E. 
282, 114 Ill. 388, 55 Am.R. 871. 


Md.—Brewer v. Herbert, 30 Md. 301, 
96 Am.D. 582. 


Mich.—Green v. Reder, 165 N.W. 
807, 199 Mich. 594. 
N.J.—Miller vy. Miller, 25 N.J.Eq. 


354 [rev on other grounds 27 N.J.Eq. 
514]. 


N.Y.—Wessel v. Cramer, 67 N.Y.S. 
425, 56 App.Div. 30. 


Ohio.—Schaengold v. Dick, 172 N.E. 
839, 36 Ohio App. 78. 


S.D.—Geister vy. Brown, 207 N.W. 
98, 49 S.D. 262. 


Tex.—Ferguson v. 
App.) 246 S.W. 674. 


Eng.—Causton v. Mocklew, 2 Sim. 
242, 2 Eng.Ch. 242, 57 Reprint 779. 


[a] Ilustration.—An opinion and 
decree which found title in vendors, 
and ordered payment of certain sums 
to claimants of the land, providing 
that upon failure to do so on demand 
execution and levy might follow at 
claimants’ option, did not put a lien 
upon the land amounting to a cloud 
on title justifying refusal of proffered 
deeds by purchasers where it further 
appeared as matter of record that 
such sums had been paid and that no 
execution was ever taken. Green v. 
Reder, 165 N.W. 807, 199 Mich. 594. 


[b] Judgment against owner’s 
husband.—Where the former owner 
of land held it as her separate prop- 
erty, a judgment against her husband 
alone appearing on the abstract of 
title did not prevent the title from 
being merchantable. Ferguson  v. 
Kuehn, (Tex.Civ.App.) 246 S.W. 674. 


[c] Where, in action against joint 
debtors, one is not served with sum- 
mons and judgment is not rendered 
against him, the fact that his name 
appears on the record as a judgment 
defendant does not create a lien on his 
land. Wessel v. Cramer, 67 N.Y.S. 
425, 56 App.Div. 30. 


Kuehn, (Civ. 


136 So. 


of the judgment debtor,®® and a judgment from which 
an appeal has been taken and security given has been 
held not a title defect.®! 
ment constituting a lien on the land, and it does 
not appear that it has been satisfied or released, the 


But where there is a judg- 


87. Lyman v. Gedney, 29 N.E. 282, 
114 Ill. 388, 55 Am.R. 871. 

[a] Illustration.—Where a judg- 
ment was satisfied of record on pay- 
ment of part of the amount due, and 
the judgment creditor after a lapse 
of four years had taken no steps to 
Set aside the satisfaction, the judg- 
ment was not a cloud on the title. Ly- 
man v. Gedney, 29 N.E. 282, 114 Ill. 
388, 55 Am.R. 871. 


88. Espy v. Anderson, 14 Pa. 308. 


89. Wessel v. Cramer, 67 N.Y.S. 
425, 56 App.Div. 30; Geister v. Brown, 
207 N.W. 98, 49 S.D. 262; Sachs v. 
Owings, 92 S.E. 997, 121 Va. 162. 


fa] Judgment recovered more 
than ten years before execution of 
contract is not a lien upon the land 
and is not a defense to an action to 
compel the purchaser to perform. 
Weessel v. Cramer, 67 N.Y.S. 425, 56 
App.Div. 30. 

90. Grosso v. Marx, 92 N.Y.S. 773, 
45 Mise. 500. 


[a] Bankruptcy and sale. — It is 
no _ valid objection to the title that 
judgments were recovered within ten 
years against the former owner of 
the premises, where such owner was, 
within a month after the first judg- 
ment and before recovery of the oth- 
ers, adjudged a bankrupt and the 
premises were sold by his trustee, 
who accounted for the _ proceeds. 
Kennedy v. Holl, 103 N.Y.S. 231, 52 
Mise. 379. 


[b] Canceled by decree. — Where 
the vendor in a contract for the sale 
of real estate which stipulated for the 
furnishing of an abstract showing 
good title, tendered to the purchaser 
an abstract showing a judgment 
against the vendor’s grantor, docketed 
in 1897, after the grantor’s convey- 
ance to the vendor, and that the 
judgment had been canceled by a de- 
cree in bankruptcy in favor of the 
grantor, and no attack had been made 
on the grantor’s conveyance for ten 
years, it was held that the abstract 
showed good title, authorizing the 
vendor to compel specific performance. 
Russell v. Wales, 104 N.Y.S. 143, 119 
App.Div. 536 [rev 100 N.Y.S. 785]. 


[c] Where judgment debtor has 
been discharged in bankruptcy, the 
fact that there are uncanceled judg- 
ments against him does not render 
the title to the real estate which he 
formerly owned unmarketable. Gros- 
eee Marx, 92 N.Y.S. 773, 45 Mise. 


91. Brewer v. Herbert, 30 Md. 301, 
96 Am.D. 582.. Compare Holmes v. 
Bush, 35 Hun (N.Y.) 639 (holding 
that there was an encumbrance jus- 
tifying rejection of title where a 
judgment by default had been opened 
but allowed to stand as security and 
an order obtained suspending the lien 
of the judgment pending the appeal). 


[a] Judgment from which vendor 
has appealed, with an appeal bond and 
ample security against the amount 
of the judgment with costs, is not a 
defect. Brewer v. Herbert, 30 Md. 
301, 96 Am.D. 582. 
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purchaser cannot be compelled to take the title mere- 
ly because it is improbable that the lien will be en- 
foreed.9? 


Writ of execution may constitute an encum- 
brance,®* although the levy of an execution against 
one person upon lands belonging to another does 
not entitle a purchaser of the land to refuse to per- 
-form his contract.°?* 


[§ 615] (1) Leases and Other Occupancies®’— 
aa. In General. A contract to convey free from en- 
cumbrances is not complied with if there is an un- 
expired lease upon the premises,°® although the 
written agreement of the tenant to release and sur- 
render the premises whenever required has been held 
to be a sufficient compliance with a contract to con- 
vey free of encumbrances.®°7 Where the contract of 
sale is expressly or impliedly made subject to an 

existing lease, such lease is not an encumbrance jus- 
tifying” rejection of title,°® although a sublease not 
strictly an encumbrance may justify rejection of 
title where it materially alters the nature of the oe- 
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[§§ 614-615 ) 


Contract entitling another to portion of rent to be 
derived from improvements upon the property con- 
stitutes an encumbranee.! 


Renewal clause. Although a contract of sale is 
made subject to an existing lease, an undisclosed 
and effective renewal clause therein may constitute 
an encumbrance justifying rejection of title? Un- 
der a contract to convey subject to the encumbrance 
of a lease expiring on a stated date, if such lease 
contains an option of renewal for a period beyond 
the stated date, such option constitutes an encum- 
branece although known to the purchaser.* 


Merger of estates. Where a contract binds a les- 
sor to convey the premises to the lessee on exercise 
of his option to purchase at a fixed price, free from 


all liens and encumbrances, ‘except such as may be 


created by” the lease, a conveyance in fee to the 
lessee on his electing to purchase effects a merger of 
the two estates, and the lease is not an encum- 
brance.* 


Unenforceable “option” to lease is not an encum- 


cupancy.°® 


92. Hendricks v. Gillespie, 25 
Gratt. (66 Va.) 181. 

93. Robinson v. Moffatt, 10 Ont. 
W.N. 


183 [dism appeal 35 Ont.L. 9, 9 
Ont.W.N. 209]. 

94. Walkley v. 
780, 49 Mich. 374. 

95. Oil leases and mineral rights 
see infra § 621. 

96. Ill.—Eppstein v. Kuhn, 80 N.E. 
SOye2o Lite 5 LO LR. ASN. Saal ht; 
Kuhn v. Eppstein, 76 N.E. 145, 219 
Til. 154, 2 L.R.A.N.S. 884. 


Ind. ner v. Hatfield, 4 Blackf. 
(392. 


Iowa.—Martin v. Roberts, 102 N.W. 
1126, 127 Iowa 218. 


Kan.—Linscott v. Moseman, 114 P. 
1088, 84 Kan. 541. 


N.Y.—Fruhauf v. Bendheim, 28 N.E. 
ange ENeY) psi. wo Oland v. Ltalian 
Say. Bank, 108 N.Y.S. 57, 123 App. 
Div. 598; McCool y. Jacobus, 30 N.Y. 
Super. 115; Shean v. Goldberg, 
100 N.Y.S. 1012 

on oherke & Corley v. McFad- 
din, Weiss & Kyle, 74 S.W. 105, 32 
Tex.Civ.App. 47. 

Wash.—Colpe v. Lindblom, 
634, 57 Wash. 10 

Eng.—In re Lioyds Bank, [1912] 1 
Ch. 601; Darlington v. Hamilton, 23 
L.J.Ch. 1000; Creswell v. Davidson, 
56%L. 7, 811: 


[a] Sublease is an encumbrance on 
the title of a vendor selling a lease- 


Bostwick, 13 N.W. 


LOCeaes 


hold. In re Lloyds Bank, [1912] 1 
Ch. 601. 
97. King v. Connors, 110 N.E. 289, 


222 Mass. 261. 


[a] Tllustration.—A written prom- 
ise of the vendor’s tenant to execute 
e, release and to surrender the part of 
the premises occupied by him within 
thirty days was a sufficient compli- 
ance with the vendor’s contract to 
convey free of encumbrances. King 
y. Connors, 110 N.E. 289, 222 Mass. 
261. 

98. Rovner v. Ever-Ready Mortg. 
Co., 137 A. 564, 5 N.J.Misc. 550; Page 
Vv. MeDonnell, 55 N.Y. 299, 46 How. ie etip, 
299 [aff 46 How.Pr. 521; Lynch v. 
Volekening, 171 N.Y.S. 991, 104 Misc. 
0. 


[a] Farm lease with pYivilege of 


brance.® 


sale-———Where the agreement was to 
convey property clear of all encum- 
brances and that ‘‘possession shall 
be given the buyer subject to the pres- 
ent farm lease,” such farm lease was 
not an encumbrance warranting re- 
jection of title, and the fact that the 
lease contained a provision to the ef- 
fect that the tenant would surrender 
his agreement and claims under it if 
the property should be sold for not 
less than a stated sum, and that the 
lessor would pay to the tenant one 
half of the amount received over a 
certain sum, did not make the lease 
an encumbrance, as it weakened the 
term rather than giving the tenant 
any interest in the property itself. 
“It certainly did not create an en- 
cumbrance on the property other than 
that which the vendee had 
agreed to except from the operation 
of his contract.” Rovner v. Ever- 
Ready” Morte. Co.,, 137 A. 564; 565, 15 
N.J.Misc. 550. See Anderson v. Hall, 
(Mo.) 188 S.W. 79 (holding that, 
where a farm lessee had the right to 
sell it for any amount over a certain 
sum and retain the excess, and nego- 
tiated such a contract for the owner, 
the lease did not prevent the owner 
from giving a good title). 

[b] Sale contract construed as not 
subject to tenancy.—A printed clause 
in a contract to convey a dwell, 
providing that ‘‘rents and interest on 
mortgages, if any, are to be appor- 
tioned,” related only to an adjustment 
of money, if there were any rents to 
be adjusted, and was not a covenant 
by the vendee to take title subject 
to a tenancy or occupancy. MHaiss v. 
Schmukler, 201 N.Y.S. 332, 121 Misc. 
574. 


99. Heymann v. Viane, 
124, 252 N.Y. 159. 


[a] Sublease for hot dog stand al- 
ters contemplated occupancy for a cel- 
lar store for the worse, and precludes 
specific performance of a sale con- 
tract even though the sublease, being 
lawfully made, was not an encum- 
brance in the strict sense of the term. 
Heymann v. Viane, 169 N.B. 124, 252 
N.Y, 109: 


1. Bigler v. Morgan, 77 N.Y. 312. 


2. Fruhauf v. Bendheim, 28 N.E. 
417, 127 N.Y. 587; Sommer v. Ehrgott, 
184 N.Y.S. 802, 193 App.Div. 663. 


[a] Tllustrations.—(1) A covenant 


169 N.E. 


for renewal in a leaSe expiring be- 
fore the time for a conveyance ren- 
ders it an encumbrance. Fruhauf v. 
Bendheim, 28 N.E. 417, 127 N.Y. 58%: 
(2) An effective renewal clause in a 
lease constituted an undisclosed en- 
cumbrance that justified a refusal of 
grantee to take title, even before the 
expiration of the lease, where the sell- 
er fraudulently represented that the 
lessee had failed to avail himself of 
such clause. Sommer v. Ehrgott, 184 
N.Y.S. 802, 193 App.Div. 663. 


3. Downey v. Levenson, 142 N.E. 
85, 247 Mass. 358. 


[a] Milustration.—The assignee of 
a purchaser of real estate under con- 
tract had a right to rely on a recital 
that a lease expired on a certain date, 
and a privilege in the lease of a year’s 
extension was an additional encum- 
brance, which could have been found 
to affect the value of the estate, and 
warranted his recovery of deposit, al- 
though the assignor knew before the 
agreement was executed of the addi- 
tional encumbrance, mere knowledge 
not being waiver. Downey v. Leven- 
son, 142 N.E. 85, 247 Mass. 358. 


4 Swanston y. Clark, 95 P. 1117, 
153 Cal. 300. 
aes Johnson vy. Clarke, [1928] Ch. 
[a] Illustration.—Where J, one of 


the plaintiffs, executors and trustees 
of a will, wrote to the tenant from 
year to year of freehold property 
passing under the will, undertaking 
on behalf of himself and coexecutors 
not to increase the rent, if regularly 
paid, and to give the tenant the option 
of taking the premises on lease or of 
purchasing at a price to be mutually 
agreed on, and later plaintiffs agreed 
to sell the property to defendant, who, 
on becoming aware of J’s létter, re- 
fused to complete, on the ground that 
it constituted an encumbrance, there 
being no easy method of ascertain- 
ing whether the tenant had the rights 
he claimed as in a case where an orig- 
inating summons might clear up the 
difficulty, the court must decide the 
question as between vendor and pur- 
chaser and, having regard to Land 
Transfer Act (1897) § 2, there was no 
power in J alone to grant a lease, or 
to sell, and the sale was to be ata 
price not defined, and accordingly the 
letter was ultra vires, and the tenant 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 615-618] 


Occupancy under law, as distinguished from con- 
tract, does not constitute an encumbrance.® 


[§ 616] bb. Ground Rents. A contract to convey 
free of encumbrances is not complied with if the 
property is subject to a ground rent,’ although an 
unenforceable ground rent is no encumbrance,® and, 
where the property is expressly or impliedly sold 
subject to a ground rent, the latter does not consti- 
tute an encumbrance within the meaning of contracts 
to convey clear of encumbrances, nor is a sublease 
covenanting against any inerease in the ground rent 
an encumbrance under a contract to convey subject 


to a specified ground rent.° 
[§ 617] cc. Tenancies at Will. 
could have no rights under it against 


the purchaser and there must there- 
fore be a decree for specific perform- 


ae Johnson v. Clarke, [1928] Ch. 
6. Goodman v. Subotnick, 195 N.Y. 


S. 44, 118 Misc. 722. 


[a] ‘Tenant” remaining under 
stay of execution.—Where it did not 
appear that the purchaser was buying 
the premises, either for his own oc- 
cupancy or for any other special pur- 
pose, the mere fact that the premises 
were in the possession of a tenant, 
against whom a final order had been 
entered in summary proceedings, be- 
cause of stay of execution ordered by 
the court under L. (1920) e¢ 137, did 
not relieve the purchaser from the ob- 
ligation of performing the contract to 
purchase the premises, the occupancy 
of such former tenant under the pro- 
tection of such stay not constituting 
an “encumbrance,” and he not being 
a “tenant,’’ properly speaking, because 
the relation between him and the 
owner was one created by law, and 
not by contract. Goodman y. Subot- 
nick, 195 N.Y.S. 44, 118 Misc. 722. 


Map sColte Vien ISA oo Oe AU EL OSes 
Md. 36; Gans v. Renshaw, 2 Pa. 
44 Am.D. 152. 


8. Saloman v. Williamson, 24 Leg. 
Inte Cea): 252. 

[a] Where ground rent is perpetu- 
ally estopped in the hands of the hold- 
er Such ground rent does not consti- 
tute an encumbrance on the title. 
Saloman y. Williamson, 24 Leg.Int. 
(Pa.)-252; 


9. Topliff v. Atlanta Land, ete., 
Co., 66 F. 853, 14 C.C.A. 146. 


[a] Exception of perpetual lease 
and ground rent.—A title bond, given 
by a company which held the land un- 
der a perpetual lease with right to 
extinguish the same on certain condi- 
tions, recited the sale as made “‘sub- 
ject to the annual ground rent,” and 
provided that the purchaser should 
pay such rent pending the discharge 
of his deferred purchase money notes, 
whereupon, all conditions being com- 
plied with, the obligor would execute 
“a good and sufficient title.’ It was 
held that this meant a title subject 
to the perpetual lease, and the gran- 
tor was not bound after full payment 
of the purchase money to extinguish 
the same for the purchaser’s benefit, 
or to pay the ground rent. Topliff 
v. Atlanta Land, etc., Co., 66 F. 853, 
14 C.GCA) 146. 


10. Connaughton v. Bernard, 36 A. 
265, 84 Md. 577. 


[a] Illustration.—Where property 
is sold subject to a specified ground 
rent, the purchaser is not prejudiced 
by the fact that it is under a sublease, 
where it appears that the sublease 
covenants against any increase in the 
rent, that the original rent, which is 
payable at the same time, is less in 
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ean be satisfied 
though dormant 
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possession of a tenant at will under an agreement 
to surrender on demand has been held thereby en- 


[$ 618] (m) Liens Generally. A valid and sub- 
sisting lien on realty contracted to be sold free of 
encumbrances constitutes an encumbrance warrant- 
ing rejection of title by the purchaser,!? unless it 


out of the purchase money,!? al- 
or invalid liens are not available 


as objections to title, and a lien which has become 
unenforceable is no longer a title defect.15 


Under contracts expressly calling for title free 


of liens, valid and outstanding liens justify rejec- 


tion of title.1¢% 


> 


Property in the 


amount, and that the purchaser can 
protect himself by seeing that it is 
first paid. Connaughton v. Bernard, 
386 A. 265, 84 Md. 577. 


11. McCool v. Jacobus, 30 N.Y.Su- 
per. 115; : 
12. Ala.—Katon y. Sadler, 110 So. 


10, 215 Ala. 161. 
Fla.—Taylor y. Day, 
102 Fla. 1006. 
Ill.—Harding v. Olson, 52 N.E. 482, 
TLL: K2O8s 


Ind.—Millikan vy. Hunter, 100 N.E. 
1041, 180 Ind. 149. 

Iowa.—Bartle vy. 
73, 68 Iowa 202. 

Mass.—Williams vy. 
394, 179 Mass. 22. 

Minn.—Stanek v. Jindra, 203 N.W. 
215, 162 Minn. 452; Corey v. Clarke, 
56 N.W. 1063, 55 Minn. 311. 


Mo.—Otto v. Young, 127 S.W. 9, 
227 Mo. 193. 

N.J.—Dunwoody v. Goldfarb, 152 A. 
336, 107 N.J.Eq. 270 [aff 158 A. 344, 
110 N.J.Eq. 65]; Agens v. Koch, 70 
A. 348, 74 N.J.Eq. 528. 

N.Y.—Carey v. Minor C. Keith, Inc., 
164 N.E. 912, 250 N.Y. 216; Delavan v. 
Duncan, 49 N.Y. 485; Roberts v. New 
VOrk als. Ans (Cong 1 SOeNuYaoe 42 c5 1 oD 
eat: 97 [aft 135 N-E, 951, 233 N.Y. 


136 So. 701, 


Curtis, 26 N.W. 


Monk, 60 N.E. 


N.C.—Leach v. Johnson, 19 S.E. 239, 
114 N.C. 87, 41 Am.S.R. 784. 

Ohio.—Walsh y. Barton, 24 Ohio 
St. 28: 

Pa.—Jackson v. Knight, 4 Watts & 
S. 412. 

Tex.—Crutcher v. Aiken, (Civ.App.) 
252 S.W. 844; Wright v. Bott, (Civ. 
App.) 163 S.W. 360; Roos v. Thigpen, 
(Civ.App.) 140 S.W. 1180. 

Va.—Newberry v. French, 36 S.E. 
519, 98 Va. 479. 

Wis.—Curtis Land, etc., Co. v. In- 
terior Land Co., 118 N.W. 853, 137 Wis. 
341, 129 Am.S.R. 1068. 

Eng.—Wood v. Bernal, 19 Ves.Jr. 
221, 12 Rev.Rep. 173, 34 Reprint 500. 

Man.—Re Craig, [1924] 2 Dom.L.R. 
587. 

Ont.—-Re Wilson, 20 Ont. 532; Spohn 
v. Ryckman, 7 Grant Ch. 388. 

{a] Sien created by municipal loan 
under an act respecting housing in ur- 
ban municipalities is an encumbrance 
which the purchaser is entitled to 
have removed or deducted from the 


purchase money. oa bas (Man.) 
587. 


[1924] 2 Dom.L.R. 
{[b] Mechanics’ liens.—Corey  v. 
Clarke, 56 N.W. 10638, 55 Minn. 311; 


Roberts v. New York Life Ins. Co., 
186 N.Y.S. 422, 195 App.Div. 97 [aff 
135 N/E. 951; 233 NY. 639]. 

[c] Where support contract con- 
stituting lien on land required yearly 
payment, with stipulation for commu- 


tation of yearly payments into a lump 
sum in case of sale, the lien did not 
cease on sale of the land until the 
lump payment therein provided for 
was made and therefore rendered the 
title insufficient. Stanek v. Jindra, 
203 N.W. 21%, 162 Minn. 452. 

[d] Wendor’s lien.—Roos v. Thig- 
pen, (Tex.Civ.App.) 140 S.W. 1180. 


Cross referencés: 
aCe are and executions see supra 
14. 
Mortgages see infra §§ 622-625. 
Taxes see infra §§ 627-629. 


13. Joslyn v. Irwin Dick Co., 209 
N.W. 889, 168 Minn. 269; Paynesville 


Land Co. v. Grabow, 200 N.W. 481, 
160 Minn. 414; Olson vy. Woodhouse, 
199 N.W. 815, 112 Neb. 527; Sachs 


v. Owings, 92 S.B. 997, 121 Va. 162. 

[a] “Where existing liens can be 
discharged out of the purchase price 
to be paid at delivery of the deed, the 
vendor is not required to discharge _ 
such liens out of his own funds prior 
to the time fixed for such delivery, 
but may cause them to be paid out 
of the purchase price at that time.” 
Paynesville Land Co. v. Grabow, 200 
N.W. 481, 484, 160 Minn. 414. 


14. IJll—lLyman v. Gedney, 29 N.E. 
282, 55 Am.R. 871. 


Neb.—Solt v. Anderson, 86 N.W. 
1076, 62 Neb. 153 [rev on other 
grounds 89 N.W. 306, 63 Neb. 734]. 
(ia cubs v. Collier, 31 N.J.Eq. 

N.Y.—Wessel v. Cramer, 67 N.Y.S. 
425, 56 App.Div. 30; Seligman vy. Son- 
neborn, 11 N.Y.St. 305. 


ae Iespy v. Anderson, 14 Pa.St. 


Va.—Richards vy. Mercer, 1 Leigh 
(28 Va.) 125. 

15. Lower v. Walters, 
937, 230 Mich. 395. 

[a] Release.—Where a deed from 
a father to his son contained a provi- 
sion that, should the son die without 
children, the father should be paid 
a named sum by the holder of the ti- 
tle of the lands conveyed, and that 
the agreement should be a lien upon 
the lands for its fulfillment, the son, 
on procuring releases from everyone 
interested in the lien, had a merchant- 
able title. Lower v. Walters, 202 N. 
W. 937, 230 Mich. 395. 

16. Leslie Building Co. v. Spinella, 
139 A. 598, 101 N.J.Eq. 564; Smith v. 
Browning, 157 N.Y.S. 71, 171 App.Div. 
278 [aff 122 N.E. 217, 225 App.Div. 
358]; Neagle v. Hudson, 144 N.Y.S. 
221 [aff 149 N.Y.S. 1099, 165 App.Div. 
943]. 


202 N.W. 


[a] Mechanic’s lien.—Where a 
contract expressly placed on the ven- 
dor the duty of delivering releases 
from a mechanic's lien, the appre- 
hended inconvenience of lawsuits on 
mechanics’ lien claims not released 
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[§ 619] (n) Life Estates. 


fuse to perform.'* 


[§ 620] (0) Pending Proceedings; Lis Pendens.'® 
While it has been broadly held that a hs pendens 
does not of itself constitute an encumbrance,*® un- 
less apparently valid,?° other authority is to the 
effect that a pending suit against the vendor for 
damages is an encumbranee,”! and pendency of a 
suit for condemnation of the land has been held 


an encumbranee.?? 


Under contract for title free of encumbrances 
made, done, or suffered by vendor, pending condem- 
nation proceedings are not an objection to title. 


[§ 621] (p) Mineral Rights and Oil Leases. Out- 


as required by a contract warrants 
the ‘purchaser in refusing to take ti- 
tle. Leslie Building Co. v. Spinella, 
139 A. 598, 101 N.J.Eq. 564. 

[b] Lease and restriction as liens. 
—A previous lease by the vendor, en- 
titling his lessee to purchase the 
premises and a recorded agreement 
by a prior owner that only a building 
one story high should ever be erect- 
ed on a part of the lot, were liens 
within a contract that the land should 
be conveyed ‘free and clear of all 
liens.”” Neagle v. Hudson, 144 N.Y.S. 
yi aoe 149 N.Y.S. 1099, 165 App.Div. 


17. Dikeman v. Arnold, 40 N.W. 
42, 71 Mich. 656; Schwab v. Bare- 
more, 104 N.W. 10, 95 Minn. 295. 

18. Lis pendens generally see su- 
pra § 555. 

19. Woodenbury v. Spier, 106 N.Y. 
S. 817, 122 App.Div. 396; Baecht v. 
Hevesy, 101 N.Y.S. 413, 115 App.Div. 
509. 

{a] Lis pendens for enforcement 
of Tenement House Act (L. [1901] p 
889 c 334), and the removal of viola- 
tions thereof, is not an encumbrance 
on property, when filed subsequent to 
a conveyance thereof by defendant 
named and the recording of the deed, 
and when no complaint in such action 
is either filed or served. Woodenbury 
v. Spier, 106 N.Y.S. 817, 122 App.Div. 
396. 

20. Wacht v. Hart, 105 N.Y.S. 78, 
120 App.Div. 189 [aff 92 N.E. 1105, 
198 N.Y. 629]; Baecht v. Henesy, 101 
N.Y.S. 413, 115 App.Div. 509. 


21. Condorodis v. Kling, 169 N.E. 
836, 33 Ohio App. 452. 

22. Hunt v. Inner Harbor Land Co., 
214 P. 998, 61 Cal.App. 271. 


23. Block v. Citizens’ Trust & Sav- 
ings Bank, 207 P. 510, 57 Cal.App. 518. 

[a] Illustration.—The pendency of 
proceedings to condemn a portion of 
the land covered by the contract of 
sale constitutes an encumbrance on 
the property, but not an encumbrance 
made, done, or suffered by the vendor; 
the word “suffered” in that connec- 
tion implying responsible control, not 
something caused without the act of 
the party and beyond his power to 
prevent, and therefore the pendency 
of such proceedings does not warrant 
rescission of a contract to convey the 
property free from encumbrances 
made, done, or sutfered, by the vendor. 
Block v. Citizens’ Trust & Savings 
Bank, 207 P. 510, 57 Cal.App. 518. 

24. U.S.—Adams v. Henderson, 18 
SIGE ATO, UGSe URS: bitone4en iad.) 584 
[aff 40 P. 720, 11 Utah 480]. 

Kan.—Linscott v. Moseman, 114 P. 


An outstanding life 
estate in the property to be conveyed constitutes an 
encumbrance thereon entitling the purchaser to re- 
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[§§ 619-622 


standing mineral rights in land contracted to be con- 
veyed clear of encumbrances constitute an encum- 
brance thereon entitling the purchaser to refuse the 


title,?+ as in the ease of a reservation to the gran- 


23 


1088, 84 Kan. 541. 

Ky.—Eversole v. Eversole, 85 S.W. 
186, 27-Ky.L. 385. 

Mont.—Silfvast v. Asplund, 20 P. 
(2d) 631; Nacey v. Cheney, 214 P. 
647, 67 Mont. 56. 

Pa.— Youngman v. Linn, 52 Pa. 413; 
Hays v. Stewart, 47 Pa.Super. 440; 
Seger v. Walschmidt, 19 Pa.Dist. 41. 

Teng.—Upperton yv. Nicholson, L.R. 


6 Ch.. 486; Martin y. Cotter, 9 Ir.Eq. 
3b. 
[a] Conveyance of exclusive priv- 


ilege to lime, iron, or other minerals 
on the premises is an encumbrance. 
Youngman y. Linn, 52 Pa. 413. 


{b] Reservations to United States 
in patents to lands of the right to 
prospect for, mine and remove coal 
therefrom upon compliance with the 
conditions and subject to the limita- 
tions of the act of congress of March 
3, 1909 was held to be an “encum- 
brance’’ and sufficient to justify the 
purchasers of the land to refuse to 
perform their obligations under a con- 
tract of sale providing that the ab- 
stract should show a clear and perfect 
title, free from all liens, taxes, or en- 
cumbrances, especially since the act 
of congress of April 14, 1914 made it 
possible for the vendor to have had 
the lands examined for the purpose 
of ascertaining whether there were in 
fact deposits of coal beneath the sur- 
face of the land, and, in case there 
were none, to clear the title, or, had 
such examinations demonstrated that 
there were deposits of coal thereun- 
der, the vendors might have acquired 
all the rights reserved by the govern- 
ment under U. S. Comp. St. § 4659. 
ecey v. Cheney, 214 P. 647, 67 Mont. 


25. Adams v. Henderson, 18 S.Ct. 
179,168 U.S. 678, 42 Ld. 1584 [aft 
40 P. 720, 11 Utah 480]; Sweet v. 


Berry, (Tex.Civ.App.) 236 S.W. 531. 


[a] Reservation by grantor of 
right to prospect for coal and other 
minerals, to mine and remove the 
same if found, and a right of way 
across the land for these purposes, is 
an encumbrance upon the title, even 
if no minerals have yet been found. 
Adams v. Henderson, 18 S.Ct. 179, 168 
U.S. 5738, 42 L. Ed. 584 [aff 40 P. 720, 
11 Utah 480]. 


26. Linscott v. Moseman, 114 P, 
1088, 84 Kan. 541; Sweet v. Berry, 
(Tes. CivsAo)  23'6 cS OVW 53. See 
Schultz v. Busendorf, 191 N.Y.S. 629, 
117 Mise. 405 (holding that, where a 
contract, which was drawn by a lay- 
man, provided that the property was 
being sold subject to ‘all leases 
against the property with the I. Nat- 
ural Gas Company,” and the purchaser 


tor,?> or a lease to third persons,?° unless expressly 
or impliedly excepted by the contract?? or immate- 
rial in character.**® 


[§ 622] (q) Mortgages and Deeds of Trust—aa. 
In General. A mortgage or deed of trust upon real 
estate constitutes an encumbrance thereon, and a 
contract for the sale thereof without a specific pro- 
vision requiring it to be conveyed subject thereto 
is not satisfied on the part of the vendor if there is an 
unsatisfied mortgage or deed of trust upon the prop- 
erty at the time fixed for the performance of the 
contract,*® although there is. no encumbrance justi- 


knew of the existence of a right of 
way across the property for oil or gas 
pipe line of the I Company and that 
the land was subject to only one gas 
lease to that company, such right of 
way did not render the title bad, but 
came within the exception of ‘‘leases,’’ 
although not technically a lease). 


[a] Oil and gas lease.—A purchas- 
er who has contracted for a perfect 
title cannot be compelled to accept a 
title encumbered by a recorded oil and 
gas lease, the validity of which, if it 
be invalid, depends upon facts which, 
were the title impugned, the purchas- 
er would be obliged to: establish by 
parol evidence. Linscott v. Moseman, 
114 P. 1088, 84 Kan. 541. 


27. Normandy Beach _ Properties » 
Sree v. Adams, (Fla.) 145 So. 


28. Vanderwilt v. Broerman, 206 
N.W. 959, 201 Iowa 1107; Winne v. 
Reynolds, 6 Paige (N.Y.) 407. 

[a] MTllustration.—It is no objec- 
tion to the title that it is subject toa 
reservation of mines, water power, 
etc., where there is nothing in or up- 
on the land to which the reservation 
can apply. Winne v. Reynolds, 6 
Paige (N.Y.) 407. 

29. U.S.—Wesley v. Eells, 20 S.Ct. 
661, 177 U.S. 870, 44 L.Ed. 810 [aff 90 
F. 151]; Northern Wyoming Land Co. 
v. Butter, 252 F. 971, 164 C.C.A. 479: 
Manitoba Fish Co. v. Booth, 109 F. 
594, 48 C.C.A. 564. 


Cal.—-Thurgood v. Spring, 73 P. 456, 
139 Cal. 596; Smith v. Schiele, 28 P. 
857, 93 Cal. 144; Whittier v. Gorm- 
ley, 86 P. 726, 3 Cal.App. 489. 


Conn.—Stierle v. Rayner, 102 A. 581, 
92 Conn. 180. 


Del.—Hoffecker vy. 
L59A., 372) 


Fla.—Harris v. Requa, 140 So. 911. 
Ill.— Conway v. Case, 22 Ill. 127. 


Ind.—O'Kane v. Kiser, 25 Ind. 168; 
Buell v. Tate, 7 Blackf. 55. 


Kan.—Kimball v. Bell, 30 P. 240, 49 
Kan. 173; Kimball v. Bell, 28 P. 1015, 
47 Kan. 757; Durham v. Hadley, 27 P. 
105, 47 Kan. 73; O’Neill v. Douthitt, 
20 P. 493, 40 Kan. 689. 


La.—Sherwood v. Graham, 55 So. 1, 
128 La. 6389; Fitzpatrick v. Leake, 18 
So. 649, 47 La.Ann. 1643; Harney v. 
Quaglino, 1 La.A. (Orleans) 230. 

Me.—Sibley v. Spring, 12 Me. 460, 
28 Am.D. 191. 

Mass.—Wentworth v. Manhattan 
Market Co., 103 N.E. 1105, 216 Mass. 
374; Loring v. Whitney, 46 N.E. 57, 
167 Mass. 550; Galvin v. Collins, 128 
Mass. 525; Sturtevant v. Jacques, 14 
Allen 523; Swan v.. Drury, 22 Pick. 


D’Alonzo, (Ch.) 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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fying rejection of title where the claim or lien of 
the mortgage has clearly ceased to exist,?° or where 
the vendor stands ready and able to release the mort- 
gage on completion of the sale,?! as where provision 
is or may be made for paying off outstanding mort- 
gages through application of the purchase money 
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thereto,*? and where a purchaser has expressly 
agreed as to application of the purchase price to ex- 
isting mortgages, he may not raise the objection that 
such mortgages constitute encumbrances.** Where 
immediate satisfaction of a mortgage is impossible, 
a.purchaser contracting for a conveyance of realty 


485 [overr Smith v. Sinclair, 15 Mass. 
171; Aiken v. Sanford, 5 Mass. 494]. 


Mich.—McCrath v. Myers, 85 N.W. 
712, 126 Mich. 204; Todd v. McLaugh- 
lin, 84 N.W. 146, 125 Mich. 268. 


Minn.—Austin v. Barnum, 53 N.W. 
1132, 52 Minn. 136. 


Mo.—Redman v. Adams, 65 S.W. 
300, 165 Mo. 60; Parsons v. Kelso, 125 
S.W. 227, 141 Mo.App. 369. 


N.H.—Critchett v. Cooper, 18 A. 
778, 65 N.H. 167; Little v. Paddleford, 
13 N-Hy 167. 


N.Y.—Webster v. Kings County 
Trust Co., 39 N.E. 964, 145 N.Y. 275; 
Berger’ v.) Crist,2106 N.YeS. 107) 121 
App.Div. 483; Raben vy. Risnikoff, 88 
N.Y.S. 470, 95 App.Div. 68; Bensinger 
v. Erhardt, 77 N.Y.S. 577, 74 App.Div. 
169; Reynolds v. Strong, 31 N.Y.S. 
329, 82 Hun 202; Carr v. Dooley, 43 
N.Y.S. 399, 19 Misc. 553; Zorn v. Mc- 


Parland, 28 N.Y.S. 485, 8 Misc. 126 [aff 


32 N.Y.S. 770, 11 Mise. 555 (aff 50 N. 

HE 1123, 155 N.Y. 684)]; Judson v. 

Wass, 11 Johns. 525, 6 Am.D. 392. 
Or.—Knighton vy. Smith, 1 Or. 276. 


Pai Nicoliinvm Cart soe) Pare ss ie 
Srolovitz vy. Margulis, 35 Pa.Super. 
252; Richardson y. Warden, 28 Pa. 
yee 970; Doebler v. Rank, 3 Pa.Dist. 


R.I.—Miller v. Bronson, 58 A. 257, 
26 RI. 62. 
ere nore Veicklines Si sSiGuily. 


S.D.—Hobart v. Frederiksen, 
N.W. 168, 20 S.D. 248. 


Tex.—Crutcher v. Aiken, (Civ. App.) 
252 S.W. 844; Giles v. Union Land 
Co., (Civ.App.) 196 S.W. 312 {error 
refused]; Alling v. Vander Stucken, 
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(Civ.App.) 194 S.W. 443: Webb v. Dur- 


rett, (Civ.App.) 136 S.W. 1189. 


Va.—Pollard v. Cartwright, 2 Hen. 
&M. (12 Va.) 116. 


Wash.—Moody vy. Spokane, ete., St. 
R. Co., 32 P. 751, 5 Wash. 699, 


Wis.—Miswald-Wilde Co. v. Armory 
Realty Co., 248 N.W. 492 [motion gr 
244 N.W. 589 and mod in other re- 
Sspects 246 N.W. 305]. 


Eng.—In re Blaiberg, [1899] 2 Ch. 
340 [dist In re Harman, etc., R. Co., 
24 Ch.D. 720]; Matson v. Dennis, 10 
Jur.N.S. 461, 12 Wkly.Rep. 926. 


Compare Joslyn v. Taylor, 33 Vt. 470 
(to the effect that a provision in a 
bond to give “a good and warranted 
deed” does not refer to the title but 
to the instrument, and therefore in- 
ability to convey a title on account 
of a mortgage existing at the time 
the bond was executed is not a breach 
of the condition). 


[a] Blanket mortgages.—A pur- 
chaser of lots having a contract for 
an unencumbered merchantable title, 
was not obliged to accept a convey- 
ance subject to blanket mortgages. 
Miswald-Wilde Co. v. Armory Realty 
Co., 243 N.W. 492 [motion gr 244 N.W. 
3084 mod in other respects 246 N.W. 

[b] Minor’s mortgage.—Title to 
real property burdened with a minor’s 
mortgage is not free and unencumber- 
ed. Sherwood vy. Graham, 55 So. 1, 128 
La. 639. 

[c] Where title to property is in 
trustees, a mortgage on the property 


[66 C. J.—59] 


by the cestui que trust constitutes an 
sneumbrance. Todd vy. McLaughlin, 
84 N.W. 146, 125 Mich. 268. 

30. Del.—Barsky v. Posey, 
298, 11 Del.Ch, 153. 

Ga.—Cooper v. Bacon, 84 S.E. 123, 
143 Ga. 64. 

Ill.— Attebery v. Blair, 91 N.E. 475, 
244 Ill. 363, 185 Am.S.R. 342. 

Ind.—Pearson vy. Wood, 61 N.E. 593, 
27 Ind.App. 419. 

Kan.—Hillyard v. Banchor, 118 P. 
67, 85 Kan. 516. 

Me.—Abbott v. Fellows, 100 A. 657, 
116 Me. 173. 

Md.—Marburg v. Cole, 49 Md. 402, 
33 Am.Rep. 266. 

Mass.—Shanahan y. Chandler, 105 
N.E. 1002, 218 Mass. 441. 

Minn.—Ross v. Carroll, 
315, 156 Minn. 132. 

Neb.—McLaughlin y. Nelson, 202 N. 
W. 871, 113 Neb. 308. 

N.J.—Ryan v. Estes, 143 A. 431, 105 
N.J.Law 201; Young v. Collier, 31 N. 
J.Eq. 444. 

N.Y.—Greenfield v. Mills, 107 N.Y.S. 
705, 123 App.Div. 43; Falney v. 


98 A. 


194 N.W. 


Bridges, 15 N.Y.S. 878, 61 Hun 626 [aff 


31 N.E. 624, 138 N.Y. 663]. 


N.D.—Woodward v. McCollum, 111 
N.W. 6238, 16 N.D. 42. 

Tenn.—Jones y. Fulghum, 3 Tenn. 
Ch, 196. 

Va.—Richards y. Mercer, 
(28 Va.) 125. 

Wash.—Summy y. Ramsey, 101 P. 
506, 53 Wash. 93. 


Ont.—Re Green, 
Ont.W.N. 1388. 


[a] Ancient mortgage of guaranty. 
—A purchaser cannot recover pay- 
ment because of an ancient mortgage 
indemnifying against judgments, 
where twenty years have elapsed 
from the termination of the guaranty, 
without judgment on the mortgage. 
Ryan v. Estes, 1438 A. 431, 105 NJ. 
Law 201. 


Merger see infra § 624. 


Payment, release, and discharge see 
infra § 623. 


31. Ark.—Fenner v. Reeher, 230 S. 
W. 581, 148 Ark. 553. 


Mass.—Galvin vy. Collins, 128 Mass. 
De 


1 Leigh 


29 Ont.L. 103, 4 


N.Y.—Kullman y. Cox, 59 N.Y.S. 12, 
42 App.Div. 620 [aff 60 N.E. 744, 167 
Nave All 53 uRSAS SSA la Keitel vs 
Zimerman, 43 N.Y.S. 676, 19 Misc. 
581. 


N.C.—Farmers’ Tobacco Warehouse 
Co. v. Hastern Carolina Warehouse 
Corporation, 117 S.E. 625, 185 N.C. 
518. 


Pa.—Dithridge  v. 
Pittsb.Leg.J.N.S. 144. 


Va.—Clark v. Hutzler, 30 S.E. 469, 
SGmVaee U3. 

[a] Where vendor repeatedly of- 
fered to pay off mortgage on the land, 
and only refused to pay the mortga- 
gee’s attorney because the mortgagee 
was not there to satisfy the record, 
and again offered to pay it off at the 
trial of his suit for specific perform- 
ance, and the court credited his judg- 
ment against the purchaser with the 


Hausman, 31 


amount of the mortgage indebtedness, 


the mortgage did not constitute such 
an encumbrance as to render the title 
not a merchantable one. Fenner v. 
Reeher, 230 S.W. 581, 148 Ark. 553. 


_ Encumbrance removable by applen- 
tion of purchase money genera ly see 
supra § 583. 

32. Cal.—Griesemer v. Hammond, 
123 P. 818, 18 Cal.App. 535. 


Ky.—Wren y. Cooksey, 
1116, 147 Ky. 825. 


Minn.—Seerup v. Goraczkowski, 199 
N.W. 94, 159 Minn. 364. 


N.J.—Stockfleth vy. Britten, 146 A. 
583, 105 N.J.Eq. 3. 


Ohio.—Schaengold vy. Dick, 172 N.BE. 
839, 36 Ohio App. 78. 


Okl.—Sparks v. Helmer, 286 P. 306, 
142 Okl. 219. 


Pa.—Groskin vy. Knight, 8 Pa.Dist. 
&Co. 413. 


W.Va.—Rollyson v. Baum, 100 S.E. 
682, 85 W.Va. 15. 


Compare Webster vy. Kings County 
Trust Co., 39 N.E. 964, 966, 145 N.Y. 
275 (wherein the court said that a con- 
tract to convey land free from encum- 
brances is not satisfied by the tender 
of a conveyance subject to unsatisfied 
and unpaid mortgages, although the 
purchaser is permitted to deduct an 
equivalent from the purchase money, 
and although the mortgages are due 
and payable, although actually hold- 
ing that “The evidence in this case 
justifies the conclusion that the mort- 
gages were kept afoot at the instance 
of the defendant, and that the de- 
fendant waived a literal performance 
of the contract in respect to the in- 
cumbrances’”’). 


[a] If vendor is ready and willing 
to leave all purchase money with title 
company to satisfy a’mortgage and 
so informs the vendee, the mortgage 
is not an encumbrance, although noted 
on the certificate as an objection. 
Groskin v. Knight, 8 Pa.Dist.&Co. 413. 


[b] Time not of essence.—The ex- 
istence of a deed of trust on land 
sold, securing a debt that can be sat- 
isfied out of unpaid purchase money in 
the purchaser’s hands under a con- 
tract not making time of the perform- 
ance essential, nor stipulating against 
encumbrances, does not excuse the 
purchaser from performance of the 
contract. Rollyson vy. Bourn, 100 S.B. 
682, 85 W.Va. 15. 


[c] Performance of agreement to 
discharge.—A vendor’s offer to permit 
the use of part of the purchase price 
to pay off mortgages was a substan- 
tial compliance with an agreement to 
discharge the mortgages. Sparks v. 
Helmer, 286 P. 306, 142 Okl. 219. 


33. Stockfleth v. Britten, 146 A. 
583, 105 N.J.Eq. 3; Brown v. Ruffin, 
PAD SOE Gil aS INE GE exRer 


[a] Purchase by mortgagee.— 
Where a mortgagee contracted to pur- 
chase land from the mortgagor, and 
agreed to credit the mortgage notes 
owned by him with the purchase price, 
he could not justify refusal to accept 
the deed because the land was encum- 
bered by mortgage and deed of trust 
securing claims owned and controlled 
by him., Brown v. Ruffin, 126 S.E. 613, 
LOGIN: C5262. 


Agreement to take subject to mort- 
gage see infra § 625. 


145 S.W. 
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clear of encumbrances need not accept it subject to 
the mortgage even though the vendor offers to per- 
mit a corresponding deduction from the purchase 


price.?4 


Although probably invalid, a mortgage may con- 


stitute an encumbrance.?® 


Recorded mortgage by stranger to chain of title 
is not an encumbrance and does not render the title 


of the true owner unmarketable.*® 


Compelling removal or indemnity. The vendor 
cannot be compelled to remove an encumbrance or 
to give an indemnity against it, but the purchaser 
must either rescind or accept the property encum- 


bered.?7 
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Although it may have been paid, a mortgage consti- 
tutes an encumbrance justifying rejection of title 
where not satisfied of record and where the state 


of the evidence is such as to render the validity of 


the title doubtful,*?® and it has been held that pay- 
ment of the mortgage is insufficient to remove it as 
an encumbrance where not fully satisfied of record 
so as to remove the legal estate from the mortga- 
gee,*° and that the fact that a mortgage is probably 


barred is insufficient to remove it as an encum- 


brance.*! 


A mortgage or deed of trust is not an en- 
cumbrance, however, if it has clearly ceased to be a 
claim or lien on the property, as where it has been 
barred by limitations or presumption of payment 


arising from lapse of time,*? or where it is barred by 


[§ 623] bb. Payment, Release, and Discharge.*® 


34. Carr v. Dooley, 43 N.Y.S. 399, 
19 Mise.. 553. 


35. Reynolds v. Strong, 31 NUYS. 
329, 82 Hun 202. 


{a], Illustration.—Where, ona sale 
by an executor under a power in the 
will, it appeared that there was on 
record an unsatisfied mortgage on the 
land, and a decision had been ren- 
dered in an action to foreclose the 
mortgage declaring that it was void, 
but no judgment had been entered on 
such decision, the executor could not 
give a marketable title. Reynolds y. 
Strong, 31 N.Y.S. 329, 82 Hun 202. 

36. Tripp v. Sieler, 161 N.W. 337, 
38 S.D. 321 [reh den 164 N.W. 67, 39 
S.D. 221]; Cummings v. Dolan, 100 
P. 989, 52 Wash. 496, 182 Am.S.R. 986 
(particularly after the vendor has 
procured quitclaim deeds and aflida- 
vits to remove any asserted cloud). 


Record title and title resting in pa- 
rol see supra §§ 539-543. 

37. Refeld v. Woodfolk, 22 How. 
U.S) 318,216) L.Ed: 370. 


38. Out of purchase money see su- 
pra § 622 text and notes 32, 33. 

39. Kan.—Kimball v. .Bell, 28 P. 
1015, 47 Kan. 757; Durham v. Hadley, 
2isea lOora? Kans 3: 


N.Y.—Stevens v. Van Ness, 19 N.Y. 
S. 950, 65 Hun 621; Zorn v. McPar- 
land, 28 N.Y.S. 485, 8 Mise. 126 [aff 
32 N.Y.S. 770, 11 Misc. 555 (aff 50 N.E. 
1123, 155 N.Y. 684)]; Rose v. Adler, 
147 N Y.S. 307 [aff 150 N.Y.S. 1110, 165 
App.Div. 921]; Oppenheimer v. Hum- 
phreys, 9 N.Y.S. 840 [aff 26 N.E. 757, 
A DINGY ool: 


Or.—Knighton v. Smith, 1 Or. 276. 


S.D.—Hobart v. Frederiksen, 105 N. 
W. 168, 20 S.D. 248. 


Tex.—Alling v. Vander Stucken, 
(Civ.App.) 194 S.W. 4438. 


40. Lee v. Morrow, 25 U.C.Q.B. 
(Ont.) 604. See Curran v. Rogers, 35 
Mich. 221 (holding that, where mort- 
gagees have no right of possession un- 
til foreclosure, a mortgage which has 
been paid, although not discharged of 
record, is not an encumbrance). 


41. Whittier v. Gormley, 86 P. 726, 
3 Cal.App. 489; Austin v. Barnum, 53 
N.W. 1132, 52 Minn. 136; Douglass v. 
Ransom, 237 N.W. 260, 205 Wis. 439. 


{a] MIllustrations.—(1) A title is 
not good where there is an unsatisfied 
mortgage on the land, although it is 
probably barred, since it requires liti- 
gation to remove it. Whittier v. 
Gormley, 86 P. 726, 3 Cal.App. 489. 
(2) Although on the face of the rec- 
ord the right to foreclose an unsat- 
isfied mortgage appearing in a ven- 
dor’s chain of title may have been 
barred by the statute of limitations, 


the title is not ‘‘marketable,” since the 
statutory period within which a fore- 
closure may be made may have been 
prolonged by some act of the parties 
which has operated’to prevent the 
running of the statute against the 
debt itself. Austin v. Barnum, 53 N. 
W. 1182, 52 Minn. 136. (3) An un- 
satisfied mortgage, although lapse of 
time is such as to make it probable 
that the statute of limitations has run 
against foreclosure, renders title un- 
marketable because the running of 
the statute may have been toHed by 
agreement or by payments. Douglass 
v. Ransom, 237 N.W. 260, 205 Wis. 439. 


42. Del.—Barsky v. Posey, 98 A. 
2985 11 Del:Ch., 153. 


Ind.—Pearson v. Wood, 61 N.E. 593, 
27 Ind.App. 419. 


Kan.—Van Gundy v. Shewey, 133 P. 
720, 90 Kan. 253, 47 L.R.A.N.S. 645. 


Me.—Abbott vy. Fellows, 100 A. 657, 
116 Me. 173. 


Mass.—Shanahan v. Chandler, 
N.E. 1002, 218 Mass. 441. 


N.J.—Bondy v. Percival, 123 A. 873, 
99 N.J.Law 309; Barger v. Gery, 53 
A. 483, 64 N.J.Eq. 263. 


N.Y.—Grigsby v. Hubbard, 216 N.Y. 
S. 716, 217 App.Div. 337; Greenfield v. 
Mills, 107 N.Y.S. 705, 123 App.Div. 43; 
Forbes v. Reynard, 98 N.Y.S. 710, 113 
App.Div. 306 [aff 98 N.Y.S. 708, 49 
Mise. 154]; Forsyth v. Leslie, 77 N. 
YAS.) 826,974) AppsDiva Skis. Paget. wv. 
Melcher, 58 N.Y.S. 913, 42 App.Div. 
76; Knapp v. Crane, 43 N.Y.S. 513, 14 
App.Div. 120; Katz v. Kaiser, 41 N.Y. 
S. 776, 10 App.Div. 137 [aff 48 N.E. 532, 
154 N.Y... 294]; Grady. ve Ward, 20 
Barb. 5438; Wohanka v. Nelson, 217 
Nia. 207, 27 ME Serr.636. 


Ohio.—Rife v. Lybarger, 31 
768, 49 Ohio St. 422, 17 L.R.A. 403. 


Tenn.—Jones v. Fulghum, 3 Tenn. 
Ch;.2196; 


Tex.—Harden vy. Coffee, (Civ.App.) 
59 S.W.(2d) 436. 

And see Morgan v. Scott, 26 Pa. 51 
(where the mortgage was actually 
satisfied of record, but the court indi- 
cated that a lapse of fifty years would 
have been sufficient aside from the 
record satisfaction). 

Compare Richardson:v. Warden, 28 
Pa.Dist. 970 (holding a mortgage out- 
standing of record for one hundred 
and three years an encumbrance jus- 
tifying rejection of title, there being 
nothing to show the time of matu- 
rity). 

[a] Mortgage seventy-five years 
old and another eighty years old, in 
the absence of evidence to rebut the 
presumption that they had been paid, 
were not valid objections to plaintiff's 
title in an action to compel specific 
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performance. Forsyth v. Leslie, 77 


N.Y.S. 826, 74 App.Div. 517. 


{b] Thirty-six years.—In a suit 
for specific performance of a contract 
to buy land by complainants claiming 
under mortgagors, testimony that no 
interest on mortgage debt had been 
paid or demanded for thirty-six years 
gave rise to a clear presumption of 
payment, so that the mortgage, al- 
though unsatisfied of record, was no 
reason for declining to fulfill the con- 


tract. Barsky v. Posey, 98 A. 298, 11 
Del.Ch. 153. 
[ec] Thirty years.—(1) The rec- 


ord of an undischarged mortgage, giv- 
en more than thirty years before, cre- 
ates no substantial encumbrance on 
the title, where defendant and his 
predecessors occupied it without in- 
terruption for forty years. Abbott v. 
Fellows, 100 A. 657, 116 Me. 173. (2) 
A contract to convey land by good and 
clear title free from encumbrances 
relates to the actual title, not the 
record title, and the former may be 
good and free from encumbrances, al- 
though there is on record an unsat- 
isfied mortgage given thirty years be- 
fore on condition of the mortgagor 
supporting the mortgagee for life, the 
latter having died ten months after 
the execution of the mortgage. Shan- 
ahan v. Chandler, 105 N.E. 1002, 218 
Mass. 441. 


{[d] Dimitations.—Recorded mort- 
gages, due for over fifty years, not 
satisfied of record, on which succes- 
sors in title of the mortgagor, with 
recorded deed for over twenty’ years, 
had paid nothing, are not encumbranc- 
es, within a contract of later owners 
to convey free of encumbrances; a 
mortgage vesting no estate in the 
land, but merely giving the mortgagee 
a right of entry on breach of condition 
relating to payment, and this right 
being barred by Statute of Limita- 
tions § 16, unless exercised within 
twenty years next after the breach. 
Bondy vy. Percival, 123 A. 873, 99 N.J. 
Law 309. 


{e] Payment presumed.—Proof of 
continuous possession for over fifty 
years without payments on mortgages 
raised a conclusive presumption of 
payment so that the mortgages were 
not a cloud on the vendor’s title. 
Wohanka v. Nelson, 217 N.Y.S. 207, 
127 Mise. 6386. 


{f] Mortgage to guardian.—The 
purchaser’s objection to the vendor’s 
title on the ground that a mortgage 
to a guardian as such has been given 
on the premises, is untenable where 
the mortgage has been outstanding 
over twenty-one years, and where 
the vendor gives evidence that the 
mortgage has in fact been satisfied, 
and the further objection that it does 


—_— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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judgment,*® or released or discharged of record,*4 
or by acquiescence in a release for a time exceeding 
the limitations period,*® although an unauthorized 
discharge is ineffectual,*® and a conditional release 
will not suffice.47 Where the evidence clearly shows 
that an alleged interest under a foreclosed mortgage 
has been lost by estoppel it is not an encumbrance.#® 


Tender of release is sufficient to preclude raising 
the objection that an outstanding mortgage con- 
stitutes an encumbrance.?® 


Where due provision has been made for release of 
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lien of a mortgage or deed of trust, enforcement of 
the contract for sale of realty subject thereto will 
not be denied because of such mortgage or deed of 
trust.°° 


[§ 624] cc. Extinguishment of Mortgage through 
Merger. <A purchaser cannot refuse to accept the 
title on the ground of the existence of a mortgage on 
the premises which has been extinguished by a con- 
veyance to the mortgagee resulting in a merger,°* 
or by a conveyance to the mortgagee and a subse- 
quent conveyance by him to a predecessor of the 


not appear that the guardian has ever 
accounted in court after payment of 
the mortgage is untenable, as the 
guardian may have accounted out of 
court after the ward’s' majority. 
Forbes v. Reynard, 98 N.Y.S. 710, 112 
App.Div. 306. 


[g] Registered. mortgage of ven- 
dor will not show defect of title 
where the lapse of time between the 
date of registration and the filing of 
the bill to enforce the lien thereof is 
sufficient to raise the presumption of 
a reconveyance. Jones v. Fulghum, 3 
Tenn.Ch. 198. 

{h] Time held insufficient to bar.— 
A lapse of over six years since the 
mortgagor’s death without unpaid 
mortgage bond creditors having as- 
serted a lien against deceased’s 
realty would not prevent successful 
assertion of a lien in the future; 
hence the court should refuse specific 
perflormance against the purchaser of 
deceased’s unmortgaged realty. Hof- 
ees v. D’Alonzo, (Del.Ch.) 159 A. 
372. 


43. Hillyard v. Banchor, 
67, 85 Kan. 516. 

[a] Quieting title—Mortgages on 
land for which no releases have been 
filed, but the lien of which is barred 
by a judgment in an action against 
the mortgagee and others to quiet ti- 
tle, do not render the title to the 
Jand unmarketable. Hillyard v. Ban- 
chor, 118 P. 67, 85 Kan. 516. 


44. Ga.—Cooper v. Bacon, 84 S.E. 
123, 143 Ga. 64. 


Ill.—Attebery v. Blair, 91 N.E. 475, 
244 Ill. 363, 185 Am.S.R. 342. 


Md.—Marburg v. Cole, 49 Md. 402, 
32 Am.R. 266. 


Minn.—Ross v. Carroll, 194 N.W. 
315, 156 Minn. 132. 


Or.—Barnum v. Lockhart, 
975, 75 Or. 528: 


Ont.—Re Green, 


Al seg et 


146 P. 


29 Ont.L. 103, 4 


Ont.W.N. 1388; Re Clarke, 18 Ont. 
270. 
{a] Ilustrations.—(1) The pur- 


chaser cannot refuse to complete his 
contract because the vendor had ex- 
ecuted certain mortgages on the land 
to secure the payment of outstanding 
notes, it appearing that the mortgages 
had all been released on the record, 
and there being no evidence that the 
notes were negotiable or were held 
by third persons. Marburg y. Cole, 
33 Am.R. 266, 49 Md. 402. (2) Where 
an agreed statement of facts, in an 
action for specific performance of a 


.contract to buy land, showed that, of 


the two outstanding recorded security 
deeds of which defendant complained, 
one had been paid and duly canceled 
and the other was held by the pur- 
chaser at the sheriff's sale, who had 
conveyed to plaintiff vendor, a decree 
is properly entered in favor of plain- 
tiff’s vendor for specific performance. 
Cooper v. Bacon, 84 S.E. 123, 143 Ga. 

[b] Release under seal.is sufficient 
irrespective of consideration. Bar- 
num v. Lockhart, 146 P. 975, 75 Or. 


528. 


[c] Satisfaction by executor of 
mortgagee.—The fact that in the 
chain of title an executor of a mort- 
gagee attempted to transfer the mort- 
gage to himself as an individual and 
then satisfied it did not make the sat- 
isfaction ineffective or render the ti- 
tle _to the land unmarketable. Ross 
v. Carroll, 194 N.W. 315, 156 Minn. 132. 


_[d] Where administrator releases 
his own mortgage and accounts for 
the amount due on it in the probate 
court wherein the estate is fully set- 
tled, this terminates the mortgage, 
and the title, therefore, is not defec- 
tive because of its existence. Atte- 
bery v. Blair, 91 N.E. 475, 244 Ill. 363, 
135 Am.S.R. 342. 


45. Van Gundy vy. Shewey, 133 P. 
720, 90 Kan. 253, 47 L.R.A.N.S. 645. 


[a] Acquiescence of trustee.— 
Where the owner of land gave a trust 
deed, and the beneficiary assigned it 
and the assignee released it, and the 
trustee did not formally join in the 
release but did acquiesce therein for 
a time exceeding the limitation peri- 
od, the trustee had no interest in the 
land such as would render the title 
unmarketable. Wan Gundy vy. Shew- 
ey ae P. 720, 90 Kan. 253, 47 L.R.A.N. 


46. Durham v. Hadley, 27 P. 105, 
47 Kan, 73. 


[a] Tlustration.—Where an en- 
cumbrance on the property had been 
discharged by one who, so far as ap- 
pears,,had no authority to do so, the 
purchaser cannot be compelled to com- 
plete the contract. Durham vy. Had- 
Leys e2e Ps 1 Od 47 eicanen7 3: 


[b] Authority sufficiently shown. 
—Where a mortgage made to “Eliza- 
beth” Switzer was discharged by “Eli- 
za.” Switzer, this was no objection 
to the discharge where the identity 
of the person was established by affi- 
davit to the satisfaction of the regis- 
trar. Re Clarke, 18 Ont. 270. 


{[c]_ Release prima facie valid.—A 
receipt indorsed on a mortgage and 
which is signed by: the attorney of 
the mortgagee, is prima facie a valid 
release of the mortgage, although no 
authority appears of record in the at- 
torney to make such release. O’Neill 
v. Dougthitt, 18 P. 199, 39 Kan. 316 
[mod 20 P. 493, 40 Kan. 689]. 


47. Spooner v. Cross, 102 N.W 
1118, 127 Iowa 259. 


48. Barger y. Gery, 53 A. 483, 64 
N.J.Eq. 263. 


49. Smith y, Dugger, 142 N.E. 243, 
310 Ill. 624; Monarch Portland Ce- 
ment Co. v. Washburn, 133 P. 156, 89 
Kan. 874. 


[a]  Illustrations.—(1) A tender of 
the release of a mortgage and an of- 
fer to pay taxes in order to perfect a 
merchantable title. to the property 
was a sufficient compliance by the 
vendor with an agreement to convey 
a merchantable title, where such 
agreement was repudiated by the pur- 
chaser. Monarch Portland Cement 
Co. v. Washburn, 133 P. 156, 89 Kan. 


874. (2) A mortgage on land, a re- 
lease of which by the mortgagee had 
been tendered by the vendor, was not 
such a defect of title as to warrant 
denial of specific performance of a 
contract to convey “clear of all incum- 
brance whatever,” as it was imma- 
terial whether or not the mortgage 
had been paid off if a release thereof 
was available. Smith v. Dugger, 142 
N.E. 248, 310 Ill. 624. 


_50. Union Bag & Paper 
tion v. Bischoff, 255 F. 187; Miswald- 
Wilde Co. v. Armory Realty Co., 
(Wis.) 243 N.W. 492 [motion gr 244 
N.W. 589 and mod in other respects 
246 N.W. 305]. 


[a] Ilustration—Where a mort- 
gage on all of the vendor’s property 
provides for release of. portions for 
sale, and it appears that the vendor 
has complied with the requirements 
which absolutely entitled it to a re- 
lease, specific performance of defend- 
ant’s contract to purchase part of 
the vendor’s lands will not be denied, 
because of the mortgage, although 
defendant could not be required to 
make payment, unless he receives a 
title free from the mortgage lien. 
Union Bag & Paper Corporation v. 
Bischoff, 255 F. 187. 


[b] Provision for release held in- 
sufficient under facts. Miswald-Wilde 
Co. v. Armory Realty Co., (Wis.) 243 
N.W. 492 [motion gr 244 N.W. 589 
a0 mod in other respects 246 N.W. 


Provision for payment out of pur- 
chase money see supra § 622 text and 
notes 32, 33. 


51. Tennenberger v. Sozio, 136 A. 
806, 101 N.J.Eq. 64; Krekeler v. Aul- 
bach, 64 N.Y.S. 908, 51 App.Div. 591 
laff 62 N.E. 416, 169 N.Y. 372]; Clody 
v. Southard, 109 N.Y.S. 411, 57 Mise. 
242. See also Woodward v. McCol- 
lum, 111 N.W. 623, 16 N.D. 42 (merg- 
er on conveyance by the mortgagee to 
a third party following conveyance by 
the mortgagee to the mortgagor and 
reconveyance by the mortgagor to the 
mortgagee, so that no encumbrance 
remained as to the mortgage). 


[a] Conveyance by executors.— 
Where a mortgage has been given on 
a sale to secure the price, except a 
small payment down, and the execu- ° 
tors of the purchaser, after his death, 
under a power in his will, convey the 
property back to the mortgagee in sat- 
isfaction of any liability of the mort- 
gagor, there is a merger, and the fact 
that the mortgage has been undis- 
charged of record is no valid objec- 
tion to the title. Clody v. Southard, 
109 N.Y.S. 411, 57 Misc. 242. 


{b] Uneanceled of record mort- 
gage is not an outstanding lien or 
cloud on the title, where the record 
shows that the mortgagee acquired 
the fee from the mortgagor, so that 
the estate merged. Tennenberger y. 
Sozio, 136 A. 806, 101 N.J.Eq. 64. 


[c] Purchase from subsequent 
grantee.—Where land subject to a 
mortgage was purchased by the mort- 
gagee, a purchaser of a subsequent 
grantee could not refuse to complete 
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932 [66 C.J.] 


vendor.®? 


not render a title unmarketable, 


] 53 
signee.” 


ment is in trust.°4 


[§ 625] dd. Purchaser’s Exception or Assumption 
The existence of a mortgage is no 


of Mortgage.®*® 


his contract because the grantee could 
not account for such mortgage, since 
the legal and equitable interests were 
merged by the conveyance to the 
mortgagee. Krekeler v. Aulbach, 64 
N.Y.S. 908, 51 App.Div. 591 [aff 169 
N.Y. 372, 62 N.B. 416]. 


52. McLaughlin vy. Nelson, 202 N. 
W. 871, 113 Neb. 308; Greenfield v. 
Mills, 107 N.Y.S. 705, 123 App.Div. 43; 
Woodward Vie McCollum, 111 N.W. 623, 
16 N.D. 4 


[a] Illustration.—Where the title 
owner and mortgagor, before the 
mortgage was due, conveyed the land 
in question to the mortgagee, who 
thereafter conveyed by warranty deed, 
and it was subsequently conveyed sev- 
eral times by deeds of full warranty, 
title thereto was merchantable on the 
theory of merger of title and interest 
of the mortgagee, in view of Comp. St. 
(1922) § 5680, permitting decree for 
quieting title to land encumbered by 
a mortgage upon proper ground with- 
out alleging payment of the mortgage. 
McLaughlin vy. Nelson, 202 N.W. 871, 
113 Neb. 308. 


53. Summy v. Ramsey, 101 P. 506, 
53 Wash. 93. 


54 Sturtevant v. Jaques, 14 Allen 
(Mass.) 523. 

[a] Illustration.—Where the own- 
er of the equity of redemption of land 
took an assignment of the mortgage 
and of the debt secured thereby to 
himself ‘‘trustee, and his heirs and 
assigns,” this raised a presumption 
that he took the same in trust, and 
constituted a cloud upon the title, 
and a purchaser who, after his death, 
had agreed to buy the land from his 
heirs at law upon the delivery of a 
good and sufficient deed free from en- 
cumbrances, would not be compelled 
to accept a deed executed by them, 
without a discharge of the mortgage 
or proof that there was no trust to 
which the land was subject. Sturte- 
vant v. Jaques, 14 Allen (Mass.) 523. 


55. Agreement as to application of 
purchase price see supra § 622 text 
and note 33. 


56. Cal.—Brown v. Roberts, 
(2d) 517, 121 Cal.App. 654. 


Iowa.—Durband v. Ney, 
385, 196 Iowa 574. 


Kan.—Gillidett v. 
617, 102 Kan. 616. 


Mich.—Langley vy. Kirker, 225 N.W. 
931, 247 Mich. 443. 


N.Y.—Blanck v. Sadlier, 47 N.E. 920, 
153 N.Y. 551, 40 L.R.A. 666; Baucher 
Vv. Stewart, 122 N.Y.S. 202, 136 App. 
Div. 844; Lynch v. Volckening, 171 
N.Y.S. 991, 104 Misc. 40; Feltenstein 
v. Ernst, 97% N.Y.S. 376, 49 Misc. 264. 


57. See case infra this note; and 
see infra §§ 645-651. 


[a] Waiver by fallure to object at 
time for closing title-—Rosenberg v. 
Jacobson, 107 N.Y.S. 595, 56 Misc. 693; 
Gangloff v. Smaltz, 18 Pa. Super. 460. 


Sar, 
191 N:w. 


Hayden, 171 P. 


Failure to show release of a mortgage or 
record of an assignment thereof, 
statute, to one under whom the vendor claims does 
where there has 
been a merger of estates by a conveyance to the as- 
But an assignment of the debt and mort- 
gage to the owner of the equity of redemption does 
not render the title marketable where the assign- 
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as required by 


[§§ 624-625 


ground of objection to the title where by the con- 
tract it is expressly or impliedly excepted or assum- 
ed by the purchaser.°® 
in the absence of a waiver,®’? cannot be compelled to 
complete his contract if the mortgage is materially 
different from, or more onerous than, that excepted 
or assumed,®°* as where the contract calls for a mort- 
gage with the usual clauses and covenants and the 


The purchaser in such ¢ase, 


mortgage contains unusual clauses or covenants,°® 


Colo.—White  v. 
234 Bo. 164, 77 Colo. 33. 


Iowa.—Crooke v. Nelson, 191 N.W. 
122, 195 Iowa 681. 


Mass.—Weiner v. Simons, 166 N.E. 
765, 267 Mass. 327; Brigham v. Town- 
send, 119 Mass. 287; Park v. Johnson, 
7 Allen 378. 


Neb.—Bank of Plymouth v. Ritchey, 
213 N.W. 587, 115 Neb. 493. 


N.Y.—Ansorge v. Belfer, 161 N.E. 
450, 248 N.Y. 145; Elterman v. Hyman, 
84 N.E. 937, 192 N.Y. 113, 127 Am.S.R. 
862, 15 Ann.Cas— (319; YWakshas Vv. 
Dameovich, 213 N.Y.S. 68, 214 App. 
Div. 640; Elterman v. Hyman, 126 
N.Y.S. 6, 141 App.Div. 208; Groden v. 
Jacobson, 114 N.Y.S. 1838, 129 App. 
Div. 508; Frank-v.. Frank, 108>N-Y.S. 
549, 123 App.Div. 804; Wacht v. Hart, 
105 N.Y.S. 78, 120 App.Div. 189 [aff 
92 N.E. 1105, 198 N.Y. 629]; Oppen- 
heim v. McGovern, 100 N.Y.S. 712, 115 
App.Div. 135 [motion den 80 N.F. 1114, 
18% NeY.. 523) aff982 N:E. 1130;. 189 
N.Y. 572]; Oppenheimer v. Hum- 
phreys, 9 N.Y.S. 840, 56 Hun 649 [aff 
26 N.E. 757, 25 N.Y. 733]; John Fari- 
na, Pine: Vo uRigas, 240 UN. Yas: 76; sé 
Mise. 384; Schliff v. Bookman Const. 
Co., 198 N.Y.S. 696, 120 Misc. 169 [aff 
203 N.Y.S. 951, 208 App.Div. 782]. 


Utah.—Glassman vy. Condon, 76 P. 
343, 27 Utah 463. 


Wis.—Miswald-Wilde Co. v. Ar- 
mory Realty Co., 243 N.W. 492 [motion 
gr 244 N.W. 589 and mod in other re- 
spects 246 N.W. 305]. 


Ont.—Re Booth, 21 Ont. 452. 


[a] Blanket mortgage and interest 
rate.—Where it was stated in an 
agreement for the exchange of land 
that the property “was subject to a 
mortgage encumbrance of $750, bear- 
ing interest at the rate of seven per 
cent. per annum,” and the property 
was one of four houses and lots, mort- 
gaged for three thousand dollars with 
interest at ten per cent, payable half 
yearly, to be reduced, if punctually 
paid to seven per cent, with an agree- 
ment to release each house on pay- 
ment of seven hundred and fifty dol- 
lars, it was held that the agreement 
did not convey an accurate state- 
ment as to the nature of the encum- 
brance. Re Booth, 21 Ont. 452. 


[b] Duty to disclose terms.—The 
vendor is required to disclose the 
terms of payment of a mortgage as- 
sumed by the purchasers. Yokshas v. 
Dameovich, 213 N.Y.S. 68, 214 App. 
Div. 640. 


[c] Changing mortgage terms aft- 
er date of sales contract.—Where the 
vendee in a land contract agreed to 
take the property then unencumbered, 
subject to a first mortgage, a provi- 
sion in such mortgage, placed on the 
property between the making of the 
contract and the closing of title, to 
the effect that, in the event of the 
passage of any law changing the 
method of taxation of mortgages, the 


Greenamyre, 


or where the mortgage differs from that agreed to 


mortgagee might require the loan to 
become due on thirty days’ notice, 
changed the contract, and the vendee 
had the right to reject the title. 
Schliff v. Bookmar Const. Co., 198 -N. 
Y.S. 696, 120 Mise. 169 [aff 203 N.Y.S. 
951, 208 App.Div. 782]. 


[d] Nonspecified mortgages.—A 
clause of a land contract that the 
deed should provide for conveyance 
subject to the mortgages aforesaid, 
referring to those created by the pur- 
chaser’s act or default, did not per- 
mit subjecting the deed to mortgages 
created by the vendor. Miswalel- 
Wilde Co. v. Armory Realty Co., 
(Wis.) 243 N.W. 492 [motion gr 244 


N.W. 589, mod in other respects 246 
N.W. 305]. 
[e] Privilege of advancing pay- 


ment date.—Where vendor of real es- 
tate. under contract was unable en- 
tirely to conform mortgages to the 
terms of the contract requiring a war- 
ranty that the mortgages might be 
paid off prior to the due date and 
contain a clause to that effect, the 
purchaser had the right to avail it- 
self of such variance and reject title. 
John Farina, Inc. v. Rigas, 240 N.Y.S. 
76, 1386 Misc. 384. 


59. Ansorge v. Belfer, 161 N.E. 450, 
248 N.Y. 145; Elterman v. Hyman, 84 
NG 98'7,, 09 2- NYS mS eat eA Sake 
862, 15 Ann.Cas. 819 [motion den 81 
N.E. 1168, 188 N.Y. 623]. 


[a] Illustration.—Where a_ con- 
tract for the sale of land stated that 
mortgages on the premises contained 
the “usual clauses,” and a clause in 
one of the mortgages assigned rents 
of the property on the breach of any 
covenant in the bond, and another 
clause made the mortgage due on the 
actual or threatened demolition of any 
building on the premises, and one 
clause required the owner to certify 
to the mortgagee the amount due on 
the mortgage within a specified time 
after notice, either personally or by 
mail, these were unusual clauses in 
mortgages, and the vendor was not 
in a position to convey to the pur- 
chaser a good and marketable title 
in accordance with the terms of his 
contract. Elterman v. Hyman, 84 
Nebr, 698 T eLO 2s IN Yes delist, Amt Sone 
862, 15 Ann.Cas. 819 [motion den 81 
N.EY 11635 188 IN-Y. 623). 


[b] Unusual accelerative clauses. 
—The vendor in a specific perform- 
ance suit could not compel the pur- 
chaser to take real estate subject toa 
mortgage tendered having unusual 
aecelerative clauses, including a 
clause known as the Brundage clause, 
giving the mortgagee the right to de- 
clare the mortgage due, if any change 
was made in the tax law of the state 
in the law for the taxation of mort- 
gages, and other clauses, instead of 
the statutory short form of mort- 
gages under the Real Property L. 
(Consol. L. ¢ 50), § 258, Schedule M, 
construed by § 254. Ansorge v. Bel- 
fer, 161 N.Ei 450, 248 N.Y. 145. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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be excepted or assumed with respect to amount? 
even though the vendor tenders with the deed the 
difference in money,*! or maturity,®” or where the 
mortgage assumed or excepted as outstanding is 
actually in process of foreclosure,®? although where 
the purchaser agrees to assume a mortgage, the en- 
try of a judgment on the bond accompanying the 
mortgage has been held to be no defense to a bill for 
specific performance,®* but he may not reject the 
title because of immaterial and unprejudicial differ- 


60. Brigham v. Townsend, 119 
Mass. 287; Bank of Plymouth v. 
Ritchey, 218 N.W. 587, 115 Neb. 493. 
See Oppenheimer v. Humphreys, 9 N. 
Y.S. 840, 56 Hun 649 [aff 26 N.E. 757, 
125 N.Y. 733] (holding that, under a 
contract to purchase land subject to 
a mortgage of sixteen thousand dol- 
lars with interest at five per cent, 
where the record showed a mortgage 
for twenty-two thousand dollars at 
Seven per cent, an offer by the vendor 
to show by the affidavit of the owners 
that six thousand dollars and interest 
to date had been paid, and that the 
rate of interest had been reduced to 
five per cent, did not make the title 
clear). 


[a] MTlustrations.—(1) A vendor 
may not enforce a contract for sale, 
subject to a mortgage of a specified 
amount, where the premises were en- 
cumbered by mortgages, whose total 
was greater than such amount. Bank 
of Plymouth v. Ritchey, 213 N.W. 587, 
115 Neb. 493. (2) A contract to con- 
vey a title free from all encumbranc- 
es except a mortgage of three and 
three-fourths cents per square foot 
was not satisfied where it appeared 
that the land was subject to'a mort- 
gage of four and one-quarter cents 
per square foot. The court said: “A 
purchaser will not be compelled to 
take a doubtful title, or one subject to 
incumbrances more onerous than 
those stated in the contract.” Brig- 
ham v. Townsend, 119 Mass. 287, 289. 


61. Brigham vy. Townsend, supra. 


62. Nielson v. Benedict, 94 N.W. 
83, 196 Iowa 173; Crooke vy. Nelson, 
191 N.W. 122, 195 Iowa 681; Yokshas 
v. Damecovich, 213 N.Y.S. 68, 214 App. 
Div. 640. 


{a] For example (1) a purchaser, 
who was to assume mortgages on the 
land as part of his payment, was en- 
titled to have the land conveyed to 
him subject only to the encumbrances 
recited in the contract, and the time 
of their maturity was important. 
Crooke v. Nelson, 191 N.W. 122, 195 
Iowa 681. (2) Where a contract re- 
cited as part of the consideration that 
the purchaser was to assume a first 
mortgage maturing on a named date, 
and the existing mortgage bore an 
earlier maturity date, the vendor’s ob- 
ligation to replace or renew the ex- 
isting mortgage so as to secure ma- 
turity at the date recited in the con- 
tract was not performed by the ven- 
dor’s offering to pay the. purchaser 
the difference in the rate of interest 
he might be required to pay for an ex- 
tension or renewal. Crooke v. Nel- 
son, Supra. 


[b] Failure to secure promised ex- 
tension.—A vendor failing to secure 
extension of mortgage to correspond 
to terms of contract, was not entitled 
to compel specific performance by the 
purchasers. Yokshas v. Dameovich, 
213 N.Y.S. 68, 214 App.Div. 640. 


[ce] Provision giving option to de- 
clare mortgage due on change of mort- 
gage tax law.—(1) A purchaser was 
justified in refusing to take the prop- 
erty subject to a mortgage where 
he agreed to take it subject to a mort- 
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gage running three years and per- 
mitting him to pay off the sum at any 
time at thirty days’ notice, the mort- 
gage not being in existence at that 
time, and subsequently he was ten- 
dered a mortgage which permitted the 
holder to demand and compel its pay- 
ment within thirty days, contingent 
upon the passage of any law chang- 
ing the laws then in force as to taxa- 
tion of mortgages or mortgage debts. 
Oppenheim y. McGovern, 100 N.Y.S. 
712, 115 App.Div. 135 [motion den 80 
N.E. 1114, 187 N.Y. 532, aff 82 N.E. 
1130, 189 N.Y. 572]. See to same ef- 
fect Ansorge v. Belfer, 161 N.E. 450, 
248 N.Y. 145; Groden .v. Jacobson, 114 
INGYo Stal So yeel 29 BeAD Dein gb OS.) Co) 
Where plaintiff agreed to take the title 
to land subject to a mortgage. having 
at least one year to run, and the 
mortgage on the land, although by its 
terms for one year, contained a clause 
that if the laws for the taxation of 
mortgages should be changed so as 
to increase the taxes, and the owner 
of the fee should neglect to pay the 
same, the mortgagee should have the 
option to declare the mortgage due 
by a notice of thirty days to the own- 
er, and the agreement was made on 
May 21, 1906, and L. (1906) p 1447 ¢ 
532, changing the tax law by pre- 
scribing a recording tax on mortgag- 
es, and providing that no other tax 
except a succession tax should be 
levied thereon, took effect on July 1, 
1906, and the mortgage was recorded 
thereunder and the recording tax paid 
July 12, 1906, it was held that the im- 
probable contingency of the state vio- 
lating its pledge by imposing a dif- 
ferent tax at the very next session of 
the legislature did not substantially 
detract from the terms of the mort- 
gage that it was to run for one year, 
so as to justify plaintiff in rejecting 
the title. Frank v. Frank, 108 N.Y.S. 
549, 123 App.Div. 802. 


63. Wacht v. Hart, 105 N.Y.S. 78, 
120 App.Div. 189 [aff 92 N.E. 1105, 198 
N.Y. 629]. 


[a] MTlustration.—A purchaser in 
a contract for the sale of land sub- 
ject to a mortgage securing a debt 
past due need not accept a deed sub- 
ject to such mortgage on which fore- 
closure has been begun and may re- 
cover a partial payment and the ex- 
pense of examining the title. Wacht 
Vv. Hart, 105 N.Y.S. 78, 120 App.Div. 
189 [aff 92 N.E. 1105, 198 N.Y. 629]. 


64. Mason vy. Devenny, 30 Pittsb. 


Leg.J.N.S. (Pa.) 216. 


65. Crooke v. Nelson, 191 N.W. 122, 
195 Iowa 681; Frank v. Frank, 108 
N.Y.S. 549, 123 App.Div. 802; Green- 
field v. Mills, 107 N.Y.S. 705, 123 App. 
Div. 43; Halpern v. Fisch, 101 N.Y.S. 
1019, 116 App.Div. 479. 


[a] Ilustrations.—(1) Where a 
contract provided that the purchaser 
should assume a mortgage for a cer- 
tain amount, the fact that such en- 
cumbrance was represented by two 
mortgages amounting to the sum 
specified did not entitle the purchaser 
to refuse to accept a conveyance. 
Greenfield v. Mills, 107 N.Y.S. 705, 123 
App.Div. 43. (2) The purchaser is 
not entitled to reject the title because 
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ences,°° nor because of alleged differences where 
they are matters of record with notice-of which the 
purchaser is chargeable,°® and, where the purchaser 
assumes payment of existing mortgages which have 
been delivered only in escrow, he is chargeable with 
knowledge of their contents.®? 


Gold clause. Where land is sold subject to a mort- 
gage described generally, the fact that the mortgage 
is payable in gold will not justify the purchaser in 
rejecting the title,®* unless it appears that such a 


the recorded mortgage excepted or 
assumed by him does not disclose the 
date of maturity and rate of interest 
as stated in the contract, where this 
is shown by the bond secured thereby. 
Halpern v. Fisch, 101 N.Y.S. 1019, 116 
App.Div. 479. (3) Where a second 
mortgage assumed by the vendee pro- 
vided for optional payments, he was 
not prejudiced by the fact that it ma- 
tured in 1925 instead of 1924, as stat- 
ed in the contract. Crooke v. Nelson, 
191 N.W. 122, 195 Iowa 681. 


66. Brown v. Roberts, 9 P.(2d) 517, 
121 Cal.App. 654; Baucher v. Stewart, 
122 N.Y.S. 202, 136 App.Div. 844. And 
see Feist v. Block, 100 N.Y.S. 848, 115 
App.Div. 211 (holding that, where a 
contract for the sale of land provided 
that title should be taken subject to 
an existing mortgage and that the 
purchaser should execute a second 
mortgage, the purchaser was charge- 
able with notice of the terms of the 
existing mortgage as disclosed by the 
record thereof, and was not entitled 
to refuse performance because it con- 
tained a clause binding the mortgagor 
to pay any taxes subsequently as- 
sessed on the mortgage by virtue of a 
change in the tax laws of the state, 
provided that such taxes and interest 
did not exceed legal interest, other- 
wise that the mortgage debt should 
immediately mature). 


{a] Illustrations.—(1) Where a 
contract for sale of premises correct- 
ly described a mortgage thereon of 
record, which the purchaser assumed, 
with no assurance as to particular 
clauses therein, except those which 
were mentioned in the contract, the 
purchasers could not refuse to take 
title because the mortgage contained 
some unusual covenants; but, having 
contracted to purchase, in the absence 
of fraud, they took the property at 
their own risk, including the mort- 
gage. Baucher y. Stewart, 122 N.Y.S. 
202, 186 App.Div. 844. (2) That an 
encumbrance referred to in an escrow 
agreement as a “trust deed of record” 
was actually a mortgage did not de- 
feat the vendor’s right to specific per- 
formance, as the parties were dealing 
with an encumbrance of record of 
which they were charged with notice. 
Brown v. Roberts, 9 P.(2d) 517, 121 
Cal.App. 654. 


67. Durband yv. Ney, 191 N.W. 385, 
196 Iowa 574 (holding also that, where 
the vendor and the mortgagee desired 
to substitute new mortgages for those 
which the purchaser had assumed by 
his contract to pay, the only right of 
the purchaser was to have the new 
mortgages made of the same tenor 
and effect as those contemplated by 
his contract). 


68. Blanck v. Sadlier, 47 N.E. 920, 
153 N.Y. 551, 40 L.R.A. 666; Hartigan 
vee ae 45 N.Y.S. 1012, 19 App.Div. 

vo. 


[a] MIllustration.—Where real es- 
tate is sold at auction under terms of 
sale describing it as subject to a mort- 
gage of a certain amount, at a certain 
rate of interest, and having a certain 
time to run, no other statement or 
representation as to the terms or 
character of the mortgage being made, 
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mortgage is more onerous than one payable in law- 


ful money.®® 


Time for determining status of title as respects 
the question of whether outstanding mortgages are 
in accordance with the provisions of the contract 
of sale is as of the date of closing.*° 


[§ 626] (r) Reserved Right of Entry. The reser- 
vation of a right to enter upon the land is an encum- 


brance.71 


[§ 627] (s) Taxes and Assessments—aa. In Gen- 
A contract calling for a conveyance free of 
encumbrances is broken where at the time set for 
conveyance the realty is subject to tax liens,7? 
as where the property is subject to the lien of un- 
paid franchise taxes,** or transfer or inheritance 
taxes,’* or where there are outstanding tax certifi- 


eral. 


the fact that such mortgage contains 
a clause requiring the amount se- 
cured to be paid in gold coin, of the 
then standard of weight and fineness, 
does not constitute such a variation 
from the encumbrance described as to 
justify a purchaser in rejecting the 
title. Blanck v. Sadlier, 47 N.E. 920, 
153 N.Y. 551, 40 L.R.A. 666. 

69. Hartigan v. Smith, 45 N.Y.S. 
1012, 19 App.Div. 173. 

70. McTague v. Conroy, 232 N.Y.S. 
171, 133 Misc. 312 [aff 236 N.Y.S. 844, 
227 App.Div. 745]. 

[a] Not date of contract.—The 
status of title to property sold is to be 
determined as of the day of closing 
and not as of the day of the contract, 
and mortgages in excess of or less 
than the amount specified in the con- 
tract prior to closing day, are im- 
material. McTague v. Conroy, 232 
N.Y.S. 171, 133 Misc. 312 [aff 236 N. 
Y.S. 844, 227 App.Div. 745]. 

71. Turner v. Walker, 
340, 40 Mise. 379. 


72. Ind.—Millikan v. Hunter, 100 
N.E. 1041, 180 Ind. 149. 


N.J.—Hartman v. Church Const. 
Col, 139 A. 484, 101 N.J.Eig. 512. [aff 
143 A. 917, 103 N.J.Eaq. 371]. 

N.Y.—Heymann y. Viane, 169 N.E. 
124, 252 N.Y. 159;, Carey v.. Minor. C. 
Keith, Ine., 164 N.E. 912,250 N.Y. 26 
[rearg den 166 N.E. 324, 
560]; Smith v. Browning, 157 N.Y.S. 
71, 171 App.Div. 278 [aff 122 N.B. 217, 
225 App.Div. 358]; Bensinger v. Ehr- 
hardt, 77 N.Y.S. 577, 74 App.Div. 169; 
Wood v. Squires, 1 Hun 481, 3 Thomps. 
&C. 468 [rev on other grounds 60 N. 
Y. 191]; Mandel v. Hess, 107 N.Y.S. 
766, 57 Misc. 240. 


Okl.—Smalley v. Bond, 218 P. 513, 
92 Okl. 178. 


Pa.—Jackson vy. Myers, 25 Pa. Dist. 
615. 

Tex.—Crutcher v. Aiken, (Civ.App.) 
252 S.W. 844; Wright v. Bott, (Civ. 
App.) 163 S.W. 360. 


Wis.—Douglass v. Ransom, 237 N. 
W. 260, 205 Wis. 489; Curtis Land, 
ete., Co. vy. Interior Land Con LL SiN: 
W. 853, 137 Wis. 341, 129 Am.S.R. 
1068. 

Ont.—Re Wilson, 20 Ont. 532. 


See Zlozower v. Lindenbaum, 281 P. 
102, 100 Cal.App. 766 (holding a pro- 
vision for the payment of taxes an 
“encumbrance” invalidating an agree- 
ment for the purchase of land) 


[a] Failure of abstract to show 
freedom from tax liens rendered title 
not ‘merchantable.” Douglass yv. 
Ransom, 237 N.W. 260, 205 Wis, 439. 


73. Carey v. Minor C. Keith, Inc., 


82 NYE. 


250 N.Y.’ 
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cates against the land,** or if part of it has been sold 


for taxes,*® and it has been held that a defect in 


title because of unpaid taxes is not eured by deduct- 
ing the amount thereof from the purchase price.‘* 
Unpaid taxes adjustable on the closing do not con- 
stitute a defect in title,7® nor does an outstanding 


tax title affect marketability where barred by lapse 


of time without entry thereunder,*® and a tax deed 
which has been canceled and erased from the rec- 


-ord by a valid judgment is no objection to the title.*° 


note.®1 


164 N.E. 912, 250 N.Y. 216 [rearg and 
am of remittitur den 166 N.E. 324, 250 
N.Y. 560]. 


[a] Illustration. — A purchaser 
could reject title for the vendor’s non- 
payment of an annual franchise tax 
on foreign corporations although the 
tax was not due and was subject to 
future computation, since it was 
made a lien by statute. Carey v. 
Minor C. Keith, Inc., 164 N.E. 912, 250 
N.Y. 216 [rearg and am of remittitur 
den 166 N.E. 324, 250 N.Y. 560]. 


74. Heymann v. Viane, 169 N.E. 
124, 252 N.Y. 159; Midurban Realty 
Corporation v. F. Dee & L. Realty Cor- 
poration, 160 N.E. 380, 247 N.Y. 307; 
Smith v. Browning, 122 N.E. 217, 225 
N.Y. 358; Warner v. Doscher, 210 N. 
¥.S.. 83,,.213° App: Div..117 [aff 150 N 


BH. 574, 241 N.Y. 605]; Jackson v. 
Myers, 25 Pa.Dist. 615. 
[a] Federal inheritance tax.—A 


vendor could not compel specific per- 
formance of a purchase contract, 
where lien of federal inheritance tax 
attached making title unmarketable. 
Heymann y. Viane, 169 N.E. 124, 252 
INS erOos 


[b] State transfer or inheritance 
taxes.—(1) The vendor was not en- 
titled to specific performance of a 
contract to convey free of encum- 
brance, where title was unmarketable 
because of lien of state transfer tax. 
Heymann v. Viane, 169 N.B. 124, 252 
N.Y. 159. (2) Legatee of specific real 
property could not enforce a contract 
for its sale free of liens on the pur- 
chaser’s refusal to accept title on the 
ground that taxes under the Transfer 
Tax Law had not been paid, where, 
although the property was not in fact 
chargeable with the tax, upward of 
four months elapsed between the pro- 
bate of the will and the due day of 
the contract of sale, and vendor failed 
to secure before the due day an ap- 
praisal of the estate or a release of 
the property, and thereby to give pur- 
chaser a marketable title. Smith v. 


Browning, 122 N.H. 217, 225 N.Y. 358. 


(3) An unpaid collateral inheritance 
tax lien on property at the date of 
conveyance constitutes an encum- 
brance. Jackson v. Myers, 25 Pa.Dist. 
615. (4) An unfixed and unascertain- 
ed transfer tax lien renders title un- 
marketable. Warner v. Doscher, 
NiYeSs copie voneADpabd vai Li where 
N.E.. 574, 241 N.Y. 606]. 


75. Curtis Land, etc., Co. v. 
terior Land Co., 118 N.W. 853, 
Wis. 341, 129 Am.S.R. 1068. 

76, Whittier v. Gormley, 86 P. 726, 
3 Cal.App. 489. 

77. Berger v. Crist, 106 N.Y.S. 107, 


121: App.Div. 483; Mandel v. Hess, 
107 N.Y.S. 766, 57 Mise. 240.) Com- 


The fact that a tax deed is outstanding, when caused 
by the purchaser’s default, does not constitute such 
a defect in the vendor’s title as will enable the pur- 
chaser to defeat the collection of the purchase money 


Mere possibility of tax lien is insufficient to con- 
stitute an encumbrance.*? ~ 


pare, however, Clark v. Hutzler, 30 S. 
BH. 469, 96 Va. 73 (holding that a pur- 
chaser of land sold in August, 1894, 
could not object to the title because 
the taxes of 1894 were unpaid, since 
he might reserve the amount thereof 
from the price). 


78. Thomas v. Wood, 87 F.(2d) 
856. See Ready v. Sound Inv. Co., 116 
P. 1093, 64 Wash. 422 (holding that a 
contract for the sale of real estate, 
executed February 14, which makes 
time of the essence and provides for 
the payment of a specified sum on the 
delivery of the deed within sixty days, 
and declares that the vendor shall 
furnish a good title free from liens, 
and that, if defects are not cured, the 
partial payment made by the purchas- 
er Shall be refunded, does not require 
the vendor to pay the taxes and as- 
sessments due but not delinquent un- 
til June 1 and February 12 following, 
until the time of passing title, and 
the refusal of the purchaser to make 
the-specified payment at the expira- 
tion of sixty days, and his notifica- 
tion to the vendor to that effect, ex- 
cuses the vendor from any further 
performance on his part, and the pur- 
chaser may not subsequently recover 
the deposit on the ground that the ti- 
tle was defective because of the non- 
payment of the taxes and assess- 
ments). 


79. Gosman vy. Pfistner, 83 A. 781, 
80 N.J.Eq. 432. 


[a] Common-law limitations.—An 
outstanding tax title does not render 
the title to land unmarketable, where 
no entry under such tax title has been 
made within twenty years so that 
the common-law limitation has run 


against it. Gosman y. Pfistner, 83 A. 
781, 80 N.J.Eq. 432. 
80. Genella v. McMurray, 22 So. 


198, 49 La.Ann. 988. 


81. McKinley-Lanning L. & T. Co. 
v. Gordon, 85 N.W. 816, 113 Iowa 481. 


82. Blanton v. Kentucky Distil- 
leries, etc., Co., 120 F. 318 [aff 149 F. 
31, 80 C.C.A. 343]. 


[a] Internal revenue tax.—Where, 
at the time of the making of a con- 
tract for the sale of distillery prop- 
erty, there was a large quantity of 
whisky stored in the bonded ware- 
house, but no provision was made in 
the contract for any liability on the 
part of the vendor on account of the 
tax due the United States on such 
whisky, it was held that the purchas- 
er could not defend against a suit for 
specific performance on the ground 
that in case the whisky, from exces- 
sive outage or other cause, should 
prove insufficient in value to pay the 
tax, the government might enforce a 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Where purchaser has agreed to take land subject 
to taxes, such taxes do not constitute an encum- 


branee.8$ 


Particular provisions as to taxes. Under a con- 
tract obligating the vendor to convey title free of 
all taxes except those not now due and payable, the 
vendor is bound to discharge only taxes which have 
accrued before the time for conveyance.’* 
the contract obligates a vendor to pay all taxes up 
to and including a specified year, taxes of such year 
due but not yet delinquent should be paid.®® 


[§ 628] bb. Special Assessments. 
sessment which is a lien on the land contracted for 
is an encumbrance or tax within the meaning of a 
contract to convey free and clear from all encum- 
brances, or encumbrances and taxes,*® as in the case 


lien therefor against the premises. 
Blanton v. Kentucky Distilleries, etc., 
Co., 120 F. 318 [aff 149 F. 31, 80 Cc. 
“A. 343]. 

83. Bransom v. Scott, 
App.) 24 S.W.(2d) 499. 

[a] Tllustration.—Assignment of 
error that abstract of title tendered 
by respondent evidenced a defective 
title because of a levy on a small part 
of the land for delinquent taxes is 
without merit, where the contract 
expressly required appellant to take 
the land subject to all taxes now un- 
paid, and also taxes for the current 
year. Bransom v. Scott, (Tex.Civ. 
App.) 24 S.W.(2d) 499. 

84. Swanson v. Spencer, 163 S.W. 
285, 177 Mo.App. 124. 

85. Echols v. Miller, 

App.) 218 S.W. 48. 

86. Mass.—Williams vy. 
N.E. 394, 179 Mass, 22. 

Mo.—Otto v. Young, 127 S.W. 9, 227 
Mo. 193. 

N.Y.—Bensinger v. Erhardt, 77 N. 
Y.S. 577, 74 App.Div. 169; Molt v. 
Baumann, 72 N.Y.S. 832, 65 App.Div. 
445; Wood v. Squires, 1 Hun 481, 3 
Thomps.&C. 468 [rev on other grounds 
60 N.Y. 191]. See Dyker Meadow 
Land, ete., Co. v. Cook, 58 N.E. 690, 
159 N.Y. 6 (local assessment on the 
jland which might be valid). 

Pa.—Shoub v. Dunbar, 100 A. 829, 
256 Pa. 311. 

Ont.—Re Taylor, 14 Ont.L. 132, 9 
Ont.W.R. 666; Cumberland v, Kearns, 
18 Ont. 151; Montreal Bank y. Fox, 
6 Ont.Pr. 217. 


(Tex.Civ. 


(Tex.Civ. 
Monk, 60 


87. Otto v. Young, 127 S.W. 9, 227 
Mo. 193. 
[a] Illustration.—Although, a spe- 


cial tax assessment for a park and 
boulevard which was a lien om land in 
June next preceding the date of a con- 
tract of sale of the land was not then 
payable, it was an encumbrance which 
the vendor should remove. Otto v. 
Young, 127 S.W. 9, 227 Mo. 198. 

88. Williams v. Monk, 60 N.E. 394, 
179 Mass. 22. 

[a] Im Ontario it has been held 
that sewer rates were not a charge on 
the land. Montreal Bank v. Fox, 6 
Ont.Pr. 217; Squire v. Oliver, 24 Grant 
Ch. (Ont.) 441. 

Sewer easements as encumbrances 
see supra § 610 text and note 71. 

89. Di Chiro v. O’Byrne, 148 N.Y. 
S. 528, 163 App.Div. 109; Shoub v. 
Dunbar, 100 A. 829, 256 Pa. 311; De 
Arment v. Kennedy, 30 Pittsb.Leg.J. 
N.S. (Pa.) 57; Taylor v. Kaufman, 
(Tex.Civ.App.) 267 S.W. 526. 

f [a] Ilustrations.—(1) A contract 
to convey a lot was breached by de- 
fendant vendor where plaintiff pur- 
chaser, on examination of title, called 
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Where 


A special as- | es,°4 


defendant’s attention to an asserted 
paving lien against the property and 
asked that such cloud on title be re- 
moved, and defendant refused to con- 
vey property, unless grantee assumed 
such lien in addition to purchase 
price agreed on. Taylor v. Kaufman, 
(Tex.Civ.App.) 267 S.W. 526. (2) In 
a purchaser’s suit for specific per- 
formance of a contract to convey a 
lot which defendant refused to con- 
vey, unless plaintiff assumed an as- 
serted paving lien against the prop- 
erty in addition to the agreed price, 
that defendant vendor did not know 
that such lien existed when he made 
the contract was no defense. Taylor 
v. Kaufman, supra. (3) Plaintiffs, 
agreeing to convey land to defendant 
“free and clear of all liens and in- 
cumbrances,” could not offer a mar- 
ketable title where, owing to the va- 
cation of the land for a public street, 
benefits might be assessed against it. 
epee v. Dunbar, 100 A. 829, 256 Pa. 
311. 


90. Chase v. Chase, 95 N.Y. 373. 


[a] TIllustration—Where an as- 
sessment for a local improvement had 
been adjudged void by the court of 
appeals because of want of statutory 
authority to make the improvement, 
a purchaser from another owner of 
land similarly assessed could not re- 
fuse to complete his purchase because 
of the assessment, and nothing in 
Acts (1880) ec 550 §§ 2, 8, relative to 
assesSments for local improvements 
in the city of New York, affected the 
case. Chase v. Chase, 95 N.Y. 373. 


91. Charbonier v. Arbona, 67 So. 
41, 68 Fla. 194; Everett v. Marston, 
85 S.W. 540, 186 Mo. 587. See Doppelt 
v. Geliebter, 173 Ill.App. 634 (holding 
that, where land is sold subject to 
any unpaid taxes or special assess- 
ments for improvements not yet com- 
pleted, and to unpaid installments 
“which fall due after ————,” levied 
for improvements completed, the 
clause is to be construed as though 
the quoted words were omitted and 
an objection to the title that two in- 
stallments of a special assessment 
have not been paid is untenable when 
there is no showing that the improve- 
ment had been completed); Gotthelf 
v. Stranahan, 34 N.E. 286, 138 N.Y. 
345, 20 L.R.A. 455 (holding that, 
where a contract provides for the 
sale and purchase of unimproved land 
to be conveyed clear of all encum- 
brances, and where, as under the 
charter of the city of Brooklyn, an as- 
sessment for local improvements pre- 
cedes the making of improvements, 
and an assessment for the opening of 
a street is laid intermediate the mak- 
ing of the contract and the date to 
which the conveyance has been post- 
poned by mutual consent, while such 
assessment is a lien from the date of 
confirmation and is, in a strict sense, 
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of assessments for parks and boulevards,’? sewers,*® 
or streets;°® but it is otherwise if the assessment 
complained of is clearly void.?° 
that to render the vendor liable or excuse the pur- 
chaser from performance the assessment must have 
become a lien upon the land at the date of the con- 
tract;°1 but if it was a lien at that date, it need not 
have been then payable.®? 
unexcepted assessment is of a trifling character, it 
will not warrant rejection of title.®% 


[§ 629] cc. Water Rents and Other Water Charg- 
The existence of a delinquent water rent or 
charge may be an encumbranee,® but it is no objec- 
tion to the title if the ordinance undertaking to make 
it an encumbrance is void. 
bonds,®? and assessments not yet due,®’ do not con- 


It has been held 


If an outstanding and 


Unmatured water 


an encumbrance on the land, it is not 
an encumbrance within the meaning 
of the contract against which the 
vendor covenanted). Compare De Ar- 
ment v. Kennedy, 30 Pittsb.Leg.J.N.S. 
(Pa.) 57 (holding that, where the lot 
contracted for was paved at the time 
the agreement was made but the as- 
sessment was not made until after 
the agreement was delivered, it was 
held that the assessment should be 
paid by the grantor as it was an en- 
cumbrance upon the property dating 
from the time the work was com- 
menced). 


[a] In Canada it has been held 
that local improvement rates impos- 
ed by municipal by-laws after, the 
work having been done before, the 
date of the contract, were encum- 
brances to be discharged by the ven- 
dor; but rates imposed and work done 
after the contract were not so. Arm- 
strong v. Auger, 21 Ont. 98 [foll Re 
Graydon, 20 Ont. 199 (dist Cumber- 
land v. Kearns, 18 Ont. 151) and dist 
Ecclesiastiques de St. Sulpice de Mon- 
treal v. Montreal, 16 Can.S.C. 399]. 
And see Bourdon y. Deslongchamps, 
30 Que.Super. 477 [aff 16 Que.K.B. 
163]. 

92. 
Mo. 1 


93. Smith v. David, 148 S.E. 265, 
168 Ga. 5611. 


94. Sewer asSessments and charg- 
es see supra § 628 text and note 88. 


Waterways, water rights, and 
draims see supra § 607. 


95. Mandel v. Hess, 107 N.Y.S. 766, 
57 Misc. 240 (holding that a purchas- 
er of real estate is not bound to ae- 
cept the vendor’s title subjeet to un- 
paid water rents, even though the 
vendor offers to deduct the amount of 
such lien from the purchase price). 


96. Linne v. Bredes, 86 P. 858, 43 
Wash. 540, 117 Am.S.R. 1068, 6 L.R.A, 
NOS: (0d, 11) Ann Cas 238. 


[a] In absence of express statu- 
tory authority a city has no power to 
compel a subsequent owner or occu- 
pant of premises to pay delinquent 
water charges which he did not con- 
tract or incur as a condition to en- 
joyment of further water service, and 
thereby virtually create a lien or en- 
cumbrance on the property, that an 
ordinance attempting to do so is un- 
reasonable and unenforceable, and 
therefore such delinquent charges are 
not a lien or encumbrance within a 
contract of sale of the property free 
from liens and encumbrances. lLinne 
v. Bredes, 86 P. 858, 43 Wash. 540, 117 
Am.S.R. 1068, 6 L.R.A.N.S. 707, 11 
Ann.Cas. 238. 


97. In re Mead’s Estate, 232 N.Y.S. 
606, 1383 Misc. 370. 

98. Griffin v. Kaufman, 208 P. 924, 
110 Kan. 182; Feder v. Rosenthal, 116 


ene, v. Young, 127 S.W. 9, 227 
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stitute encumbrances. 


cumbranee.®? 


[§ 630] (t) Vendor’s Contracts with Third Per- 
sons Respecting Sale of Property—aa. In General. 
According to one view, a prior contract by the ven- 
dor to convey the property to another person, which 
is still outstanding and enforceable, is an encum- 
brance entitling the purchaser to refuse to perform, 
whether the contract is recorded or unrecorded,’ al- 
though other authorities hold that the vendor’s prior 
contract to sell to another is not an encumbrance 
A prior contract for the 
sale of the property which is no longer in effect is 
not an encumbrance thereon,’ although there is au- 
thority holding that a title is defective if prior con- 
tracts to convey to others are still outstanding al- 


even though recorded.” 


N.Y.S. 2, 62 Misc. 610. 


[a] Assessment for installing wa- 
ter meter under Tenement House Act. 
—Where the owners of a tenement 
house on Nov. 1, 1906, contracted to 
convey the same to plaintiffs free 
from all encumbrances and violations 
of the Tenement House Act (L. [1901] 
p 889 c 334), and on May 25 had been 
served with notice to install a water 
meter, which was installed by the wa- 
ter department on October 8, but the 
cost was not certified until Novem- 
ber 1, nor the bill certified to the 
controller until December 13, it was 
held that the assessment therefor 
was not a lien on the premises when 
conveyed on December 11, the words 
‘lien or encumbrance” being used to 
cover only a charge against the prop- 
erty after it has been ascertained or 
determined. Feder v. Rosenthal, 116 
NeY.S.. 2, 62 Mise: 610. 


{b] Irrigation bonds.—Where an 
irrigating ditch is built by the pro- 
eeeds of bonds which are to be paid 
for from assessments against the 
land benefited in installments dis- 
tributed cover a term of years, no part 
of such charge constitutes an en- 
cumbrance on the land until by the 
terms of the statute it becomes due. 
Griffin v. Kaufman, 203 P. 924, 110 
Kan. 182. 


99. Hunt v. Bremer, 276 P. 964, 47 
Idaho 490. 


{a] Tilustration.—That a water 
contract for irrigation was appur- 
tenant to all other lots in the block, 
as well as those described in a land 
contract, and that a canal company 
would refuse to deliver any water to 
any lots unless maintenance charges 
on the entire water contract were 
paid, did not constitute an encum- 
brance, so as to relieve the purchas- 
ers from the obligation of the con- 
tract, since, aside from Comp. St. §§ 
5385-6340, an “encumbrance” is a 
right or interest which diminishes the 
value of land, but is consistent with 
free transfer of the fee. Hunt y. 
Bremer, 276 P. 964, 47 Idaho 490. 


1. U.S.—Washington v. Ogden, 1 
Black 450, 17 L.Ed. 203. 


Cal.—Bartlett v. McGee, 45 P. 1029, 
114 Cal. xvi. 

Jowa.—Bartle v. Curtis, 26 N.W. 73, 
68 Iowa 202. 

N.J.—Van Keuren y. Siedler, 66 A. 
920, 73 N.J.Eq. 239. 

Pa.—Srolovitz v. Margulis, 35 Pa. 
Super. 252. 

Tex.—Giles v. Union Land Co. (Civ. 
App.) 196 S.W. 312. 


The fact that an irrigation 
contract is appurtenant to all lots in a given area, 
instead of only to the property sold, is not an en- 
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or rescission.* 


[§§ 629-632 


though subject to the vendor’s right of forfeiture 


Subsequent contract of vendor to sell to another 


has been held an encumbrance.® 


able.* 


Alta.—Ballantyne v. Hettinger, 8 
Alta.L. 412. 


See Prudential Ins. Co. v. Berry, 
151 SS.Es G63), L536. 496 [Con thevet= 
fect that a purchaser has an equity 
in land constituting an encumbrance 
on the owner’s title). 


2. Washburn v. Burnham, 63 N.Y. 
132; Mandel v. National Ass’n Bldg. 
Corporation, 187 N.Y.S. 4, 195 App. 
Div. 576; Davison v. MacDonald, 209 
N.Y.S. 145, 124 Misc. 726 [aff 214 N.Y. 
S. 825, 216 App.Div. 759]. 


3. Reed v. Sefton, 103 P. 1095, 11 
Cal.App. 88; Greene v. Cook, 29 Ill. 
186. See Doll v. Ingram, 44 Hun 624, 
8 N.Y.St. 253 (record of a contract to 
convey the land made by a person 
Nout authority, not a cloud on the 
title). 


[a] TIllustration.—Where it ap- 
peared that on March 3, 1874, the own- 
er of land gave a bond to convey it 
for fourteen hundred dollars, twenty- 
seven dollars being paid, one thou- 
sand dollars to be paid by July 1, 
1874, and the balance fifteen months 
from the date of the writing, and no 
conveyance under the bond was made 
and no relinquishment of the rights 
of the purchasesr thereunder shown, 
and on Noy. 5, 1877, the land was con- 
veyed by the owner to another party, 
through whom defendant deraigned 
title, and on Jan. 8, 1904, defendant 
contracted to convey the land, which 
had increased in value tenfold, to 
plaintiff, it was held that there was 
no reasonable probability of litiga- 
tion on the bond and that defendant’s 
title was marketable. Reed v. Sef- 
ton, 103 P. 1095, 11 Cal.App. 88. 


4 Washington v. Ogden, 1 Black 
(USD) 4503) 17 Lebad. 2033) Bartle Vv: 
Curtis, 26 N.W. 73, 68 Iowa 202. 


{a] Tllustrations.—(1) A title is 
rendered defective by a prior record- 
ed bond for title to another, notwith- 
standing the vendor may have the 
right to declare the same forfeited by 
reason of the obligee’s failure to pay 
as stipulated, where he has not exer- 
cised his option to do so. Bartle vy. 
Curtis, 26 N.W. 73, 68 Iowa 202. (2) 
A buyer is not bound to accept a ti- 
tle encumbered by a recorded contract 
to convey, although failure to per- 
form such contract on the part of the 
obligee has given the obligor the 
right to rescind the same, and it is 
understood between all parties that 
it has been rescinded. Washington v. 
Ogden, 1 Black (U.S.) 450, 17 L.Ed. 
203. 


5. McMillan y. Lorimer, 113 So. 
812, 164 La. 185; Marsh v. Lorimer, 
113 So. 808, 164 La. 175. 


Bond by deceased owner of land to pay one half 
of purchase money to another when the land is sold, 
but not declaring any trust or charge in respect of 
the land itself, does not constitute an objection to 
the title, although the bond has been registered.°® 

Where owner of land contracts with another to 


plat and sell it for certain per cent of the proceeds, 
such contract does not render the title unmarket- 


[§ 631] bb. Timber Contracts. An outstanding 
contract for the sale of standing timber on the land 
constitutes an encumbrance: or defect in the title.§ 


[§ 632] (u) Claim under Judicial Sale. 


An out- 


[a]. That original contract takes 
precedence does not obviate original 
purchaser’s objection that the ven- 
dor’s second and subsequent contract 
to sell to another is an encumbrance 
on the title, as ‘‘the promisee in a 
contract to sell is not called upon to 
accept a title which may reasonably 
suggest litigation.”” Marsh v. Lori- 
mer, 113 So. 808, 164 La. 175, 183. 


6. Re Hagan, 18 Ont.L. 638, 13 Ont. 
W.R. 694. 


7. Simon v. Vanderveer, 32 N.Y.S. 
394, 84 Hun 452 [rev on other grounds 
suet 1043, 155 N.Y. 377, 63 Am.S.R. 


8. Begley v. Combs, 87 S.W. 1081, 
27 Ky.L. 1115; Vallantyne y. Im- 
migration Land Co., 103 N.W. 1028, 
95: Minnw195, 5 Anni@as..212-) Arent= 
sen v. Moreland, 99 N.W. 790, 122 Wis. 
167, 106. Am.S.R. 951,.65 LRA. 973; 2 
Ann.Cas. 628; Gates v. Parmly, 66 N. 
W. 2053,) 67 N.W. 739, 93° Wis. 294: 
Compare Soudan Planting Co. vy. 
Stevenson, 128 S.W. 574, 94 Ark. 599 
(holding that, where a deed conveyed 
land and covenanted that it was free 
from all incumbrances, and there was 
at the time a written contract convey- 
ing the principal part of the timber 
on the land and allowing the grantee 
until a future date to remove it, and 
it was agreed that the timber cut 
and banked off part of the land, under 
the contract, should go to the ven- 
dors, and that all other timber and 
the remaining notes for the purchase 
price thereof should go to the pur- 
chaser of the land, and the notes for 
the purchase price of the lumber were 
afterward transferred to the purchas- 
er without further consideration than 
those mentioned in the deed, were ac- 
cepted by it, and afterward collected 
as they became due, and where the 
vendors also agreed to have the tim- 
ber contract reformed to embrace an 
omitted clause, the timber notes were 
assigned to the purchaser, and the 
agreement to reform the contract was 
made and accepted as an entire gsatis- 
faction of the deed so far as it was 
affected by the timber contract, so 
that such contract was not an “in- 


cumbrance” within the meaning of 
the covenants in the deed); Charles 
Somers) Cov v5, Pix dod be Goce 


Wash. 233 (holding, in an action for 
broker’s commissions, that a receipt 
for the purchase price of the wood 
upon a certain lot, even though it does 
not specify the time within which 
the wood is to be removed, does not 
convey any interest in the land or 
ae 3 the title thereto unmarketa- 
ble). 


[a] 


Vor later cases, developments and changes in the law see Annotations, same title and section number, 


Tllustrations.—(1) A contract” 


§§ 632-635] 


standing adverse claim to the property under a ju- 
dicial sale constitutes a valid objection to the mar- 


ketability of the title.® 


[§ 633] 4. Encroachments!°—a. In 


“Wneroachment,” as the word has 


the law of vendor and purchaser, means an intru- 


sion without right or possession; 


and, as applied to streets, means something that il- 
legally narrows the street and is subject to munici- 


pal removal. 


Natural rights, as contradistinguished from man- 
made rights, do not constitute encroachments.!? 


[§ 634] b. Of Other Property on Land Sold—(1) 


to sell “all the lands” controlled by 
the vendor calls for a conveyance of 
the entire estate in the lands, and is 
not performed by the tender of a deed 
Subject to a contract giving a third 
person the right to remove all the 
saw timber therefrom. Arentsen v. 
Moreland, 99 N.W. 790, 132 Wis. 167, 
106 Am.S.R. 951, 65 L.R.A. 978, 2 Ann. 
Cass. 628; (2) An outstanding con- 
tract of sale of standing timber on 
a tract of land passes an interest in 
the land, and constitutes a defect in 
the title of the holder of the fee, 
which is not rendered marketable by 
parol evidence that all the timber 
sold has been taken off, in an action 
to which the holder of the contract 
is a party. Gates v. Parmly, 66 N.W. 
253, 67 N.W. 739, 93 Wis. 294. 


9. Stack v. Hickey, 138 N.W. 1011, 
151 Wis. 347. 

[a] Sheriff’s deed.—Where a ven- 
dor tendered title under foreclosure 
of a first mortgage, leaving outstand- 
ing a sheriff’s deed, executed on fore- 
closure cf a second mortgage, such 
deed, being a claim under judicial 
sale and not showing its invalidity 
on its face, constituted a cloud, and 
rendered the vendor’s title unmarket- 
able. Stack v. Hickey, 138 N.W. 1011, 
151 Wis. 347. 

10. As encumbrances see supra § 
612. 

Generally see Encroachment 20 C.J. 
p 1248. 

11. Bier v. Walbaum, 131 A. 888, 
102 N.J.Law 368. 

12. Bier v. Walbaum, supra. 

13. Kleinberg v. Ratett, 169 N.E. 
289, 252 N.Y. 236 [rearg den 170 N.E. 
164, 252 N.Y. 616]. 


{a] Neither natural watercourses 
nor riparian rights with respect 
thereto are encroachments. Klein- 


berg v. Ratett, 169 N.E. 289, 252 N.Y. 
236 [rearg den 170 N.E. 164, 252 N.Y. 
616]. 


14. Harder yv. Lang Realty Co., 214 
P. 1017, 61 Cal.App. 394; Jawitz v. 
Caldwell Inv. Co., 142 A. 181, 103 N. 
J.Eq. 61; King v. Knapp, 59 N.Y. 462 
{aff 66 Barb. 225]; Fineman v. Calla- 
hon, 225 N.Y.S. 401, 222 Apn.Div. 752; 
Kaplan v. Bergmann, 107 N.Y.S. 423, 
122 App.Div. 876; Reynolds v. Wynne, 
105 N.Y.S. 849, 121 App.Div. 272; Zie- 
barth vy. Manion, 296 P. 561, 161 Wash. 
201. 

[a] Illustrations.—(1) An encroach- 
ment, by an adjoining concrete build- 
ing, of from three and one-half to 
seven and one-eighth inches, was a 
substantial encroachment rendering 
title “unmarketable.” Ziebarth v. 
Manion, 296 P. 561, 161 Wash. 201. 
(2) Under a contract to convey prem- 
ises described as being thirty-one feet 
and nine inches in front and rear, and 
seventy-five feet in depth on each 
side, where a survey showed an en- 
croachment of a building of five and 
one-half inches at the northeast cor- 


VENDOR AND PURCHASER 


General. 
been defined in 


an invasion;!1 
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Substantial Encroachments. Substantial encroach- 
ments upon the land purchased justify the purchas- 
er in rejecting the title.14 
an encroaching owner that he will remove the en- 
croachments are insufficient to cure the defect.® 


[§ 635] (2) Slight or Trivial Encroachments. An 
encroachment upon the land purchased, although 
shght or trivial in character or extent, justifies a 
purchaser entitled to a conveyance free of encroach- 


The mere assurances of 


ment in rejecting the title in an action at law,® al- 


title.1® 


ner, extending easterly, growing less 
until it ran out at a point nineteen 
feet and eleven inches from the cor- 
ler, it was a substantial objection to 
he title tendered that the vendors 
had no title to the portion included 
in the gore. Kaplan y. Bergmann, 107 
N.Y.S. 428, 122 App.Div. 876. (3) 
Where a contract provided for the 
conveyance of certain city property 
clear of encumbrance, but the brick 
building on adjoining property en- 
sroached upon the premises in ques- 
tion three inches in front and one and 
one-half inches in the rear for a dis- 
fance of thirty-six feet back from the 
street, the title was rendered unmar- 
ketable. Reynolds v. Wynne, 105 N. 
Y.S. 849, 121 App.Div. 272. 


15. Ziebarth v. Manion, 296 P. 561, 
161 Wash. 201. 


[a] Purchaser was not required to 
rely upon oral assurances of an ad- 
joining owner, not a party to an ac- 
ticn for recovery of earnest money, 
with reference to removing the en- 
croachment. Ziebarth vy. Manion, 296 
P. 561, 161 Wash. 201. 


{b] Inadequate assurances.—That 
an adjoining owner wanted to remove 
encroaching footing, but not the en- 
croachment of a main wall, was in- 
sufficient to require the purchaser to 
accept the title, as such assurances, 
even had they been enforceable, were 
not adequate. Ziebarth vy. Manion, 
296 P. 561, 161 Wash. 201. 


16. Walters v. Mitchell, 92 P. 315, 
6 Cal.App. 410; Vogt v. Shumate, 281 
S.W. 514, 213 Ky. 503; Place v. Dud- 
ley, 58 N.Y.S. 671, 41 App.Div. 540. 
Compare Geffin y. Schneidler, 105 N. 
Yes OSS ofati <t03e Naxos. et126 e118 
Avp.Div. 907] (to the effect that a 
slight encroachment was immaterial 
in an action by a purchaser to recover 
partial payment). 


{a] Few inches overlap of eaves 
of an adjoining building was sufficient 
to preclude forfeiture of the purchas- 
er’s deposit on his refusal to complete 
the purchase because of such en- 
croachment, and this was true despite 
the fact that the owner of the en- 
croaching building made no claim of 
right and stated that he would re- 
move the encroachment at any time. 
Walters v. Mitchell, 92 P. 315, 6 Cal. 
App. 410. 


[b] Projecting brick pilasters and 
window sills of an adjoining building 
constitute encroachments which, al- 
though very slight in extent and re- 
movable, justify the purchaser in re- 
jecting title where they were not in 
fact removed and where he is sued 
for damages for alleged violation of 
contract for refusal to complete the 
purchase. Vogt v. Shumate, 281 S.W. 
514, 213 Ky. 503. 


[ec] VWery slight encroachment of 
wall of adjoining building upon land 
sold was a technieal breach of con- 
tract by the vendor furnishing a le- 
gal reason or excuse to the vendee 


though in equity, in the absence of controlling eon- 
tract provisions to the contrary,!? slight or trivial 
encroachments are insufficient to justify rejection of 
Where the sales contract expressly or im- 


to refuse to take title. Place v. Dud- 
ley, 58 N.Y.S. 671, 41 App.Div. 540. 


17. Kohoot v. Gurbisz, 139 A. 223, 
101 N.J.Eqg. 757; Herring v. Esposito, 
119 A. 765, 94 N.J.Eq. 348. 

{a] Particular stipulation.—Where 
a building on an adjoining lot en- 
croached on complainant’s lot, spe- 
cifie performance of a sale contract 
must be refused where the contract 
stipulated that “It is understood and 
agreed that the buildings upon said 
premises are all within the boundary 
lines of the property as described in 
the deed therefor, and that there are 
no encroachments thereon,” although 
the encroachment was not sufficient 
to have prevented specific perform- 
ance of the contract if under the usual 
covenants, because to disregard the 
stipulations would be to draw a new 
contract. for the parties on which 
their minds had not met. Herring v. 
Esposito, 119 A. 765, 94 N.J.Eq. 348. 

[b] Warranty.—On a bill to im- 
press a lien on property it has been 
held that a slight encroachment of 
adjoining buildings, contrary to a 
warranty against encroachments, ren- 
dered the contract unenforceable 
against the purchaser. Kohoot v. 
Gurbisz, 139 A. 228, 101 N.J.Eq. 757. 


18. Herring y. Esposito, 119 A. 
765, 94 N.J.Eq. 348; Ungrich vy. Shaff, 
105 N.Y.S._ 1013, 119 App.Div. 3843; 
Sauter v. Frank, 124 N.Y.S. 802, 67 
Misc. 657. 


[a] Illustrations.—(1) A court of 
equity will not permit a vendee to 
break his contract for the purchase of 
real property for some immaterial de- 
fect or encroachment, or one that can 
properly be compensated for in the 
absence of an express stipulation or 
agreement that such defect or en- 
croachment does not exist. Herring 
v. Esposito, 119 A. 765, 94 N.J.Eq. 348. 
(2) Where a vendor contracted to 
convey an unimproved lot, and the 
foundation of a building adjoining the 
lot on one side was constructed of 
stone, some points of which, together 
with droppings of mortar, projected 
over the line an inch or two, but the 
stability of a house on the unimprov- 
ed lot with a wall on the line would 
not be affected by the encroaching 
foundation wall of the adjacent build- 
ing, and a part of the adjacent lot 
had been filled, and was retained by 
a wall which encroached on the unim- 
proved lot five inches, but could be 
removed at a very slight expense, the 
encroachments were not substantial 
and the vendor could secure specific 
performance. Ungrich v. Shaff, 105 
N.Y.S. 1018, 119 App.Div. 843. (3) A 
purchaser was not excused from spe- 
cific performance of a contract for 
the purchase of realty, consisting of 
a building situated on a lot twenty 
feet wide and sixty-two feet deep, be. 
cause the wall of an adjoining owner 
encroached between four and _ five 
inches on the rear of the lot, but com- 
pensation should be made to the pur- 
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pledly permits trivial encroachments they furnish 
no reason for the purchaser’s refusal to perform.!® 


Alleged, but nonexistent, encroachment is not an 


objection to the title.?° 


[§ 636] 6. Of Property Sold on Other Land—(1) 
On Adjoining Property. Generally speaking, a pur- 
chaser is entitled to buildings within the property 
lines specified where there is an express stipulation 
to this effect in the contract,?* and, in the absence 
of an express stipulation covering the matter, the 


law will imply such a stipulation.? 


chaser ordinarily may not be compelled to complete 
the contract where a building upon the land sold 
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Thus the pvtr- 


encroaches materially upon the adjoining lot,?* and 


chaser for the deficiency out of the 
purchase price. Sauter v. Frank, 124 
N.Y-S. 802, 67 Misc. 657. 


19. Weintraub v. Siegel, 118 N.Y.S. 
261, 133 App.Div. 677 [rev 109 N.Y.S. 
215, 57 Misc. 246]. 

{a] Wilustration.— Where a con- 
tract for the sale of real estate show- 
ed that the purchaser was buying the 
jand and the buildings thereon as 
they stood, and provided that the 
dimensions were “more or less,’ an 
objection to the title on account of 
an encroachment of a building a few 
inches over the line of the premises 
of a height of two and one half feet 
without depreciating the premises, or 
rendering them less convenient for 
use or occupancy, was not tenable. 
Weintraub v. Siegel, 118 N.Y.S. 261, 
133 App.Div. 677. 


20. Scheinman v. Bloch, 
389, 97 N.J.Law 404. 


[a] Driveway.—Where the assig- 
nee of a contract to purchase land 
knew its situation, he cannot avoid 
the contract because there was a 
driveway leading from a street over 
a sidewalk to a garage on neighboring 
premises, and such driveway, al- 
though not now on his property, 
would be, if the street were abandon- 
ed and his property lines extended to 
its center, the owner of the driveway 
having no prescriptive right, and his 
trespass not being an encroachment, 
such as to affect the title to the prop- 
erty in any way, the covenants being 
against paramount and lawful claims 
only. Morris v. Hisner, 125 A. 573, 96 
N.J.Eq. 538. 


21. Veters v. Walsh, 124 So. 687, 
14 La.App. 323. 


[a] Retaining wall which stands 
wholly on rear of lot sold is not an 
encroachment, and does not affect the 
marketability of the title. Leer- 
burger v. Watson, 134 N.Y.S. 818, 75 
Mise. 3 faff 142 N.Y.S. 1127, 157 App. 
Div. 915 (aff 107 N.E. 1080, 213 N.Y. 
662) ]. 
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22. Veters v. Walsh, 124 So. 687, 
14 La.App, 323. 


23. Louisiana State Rice Milling 
Co. v. Kaplan, 121 So. 188, 168 La. 
50; Jacobs v. Freyhan, 100 So. 726, 
156 La. 585; Security Bond & Mort- 
gage Co. v. Weiss, 135 A. 329, 100 N.J. 
Inq. 156 [aff 1387 A. 919, 101 N.J.Eq. 
307]; Pasternack v. Alter, 123 A. 885, 
95 N.J.Eq. 377; Sulk v. Tumulty, 75 
A. 757, 77 N.J.Eq. 97; McPherson v. 
Schade, 43 N.E. 527,149 N.Y. 16; King 
v. Knapp, 59 N.Y. 462; Stokes v. 
Johnson, 57 N.Y. 673; Gruhn v. Ep- 
pig, 161 N.Y.S. 629, 175 App.Div. 787; 
Meadows v. Michel, 120 N.Y.S. 3819, 
135 App.Div. 213; Klim v. Sachs, 92 
N.Y.S. 107, 102 App.Div. 44; Bergman 
v. Klein, 89 N.Y.S. 624, 97 App.Div. 
15; Snow v. Monk, 80 N.Y.S. 719, 81 
App.Div. 206; Stevenson v. Fox, 57 


N.Y.S. 1094, 40 App.Div. 354 [aff 60 
N.E.-1121, 167 N.Y. 599]; “Neher v. 
Bruckner, 55 N.Y.S. 107, 36 App.Div. 
625 [aff 59 N.E. -1127;' 165 N-Y. 617); 
Spero v. Shultz, 43 N.Y.S. 1016, 14 
App.Div. 423 [aff 55 N.E. 1101, 160 N. 
Y. 660]; Nolan v. Harned, 43 N.Y.S. 
329, 13 App.Div. 155; Wilhelm. .v. 
Federgreen, 38 N.Y.S. 8, 2 App.Div. 
483 [aff 53 Ni. 1133, 157 N.Y. 7131; 
Smyth v. McCool, 22 Hun (N.Y.) 595; 
Bowie v. Brahe, 11 N.Y.Super. 676, 2 
Abb.Pr. 161; Steckler v. Godillot, 40 
N.Y.S. 364, 17 Mise. 286; Smithers v. 
Steiner, 34 N.Y.S. 678, 13 Misc. 517, 2 
N.Y.Ann.Cas. 174 [motion den 42 N. 
EK. 726]; McPherson v. Schade, 28 N. 
Y.S. 659, 8 Misc. 424 [aff 438 N.H. 527, 
149 N.Y. 16]; Arnstein v. Burroughs, 
27 N.Y.S. 958; Drake v. Shiels, 7 N. 
Y.S. 209. 

fa] Bleven-inch encroachment of 
buildings upon adjoining property is 
ground for rejection of title at law, 
although “in equity, a different rule 
might apply as the circumstances 
might require.” Gruhn v. Eppig, 161 
N.Y.S. 629, 175 App.Div. 787, 790. 

{b] Brror of fact.—Where plain- 
tiff agreed to purchase seven single 
houses, designated by numbers for a 
certain lump sum, he could not be 
compelled to accept the property 
where the’ lot of one house and part 
of the house itself encroached on ad- 
joining property, there being an error 
of fact rendering the agreement in- 
effective as to plaintiff. Jacobs v. 
Freyhan, 100 So. 726, 156 La. 585. 


[ec] Reasonable claim of encroach- 
ment.—Where plaintiff contracted to 
purchase property from defendant 
which was shown to have lines so 
fixed as to constitute an encroach- 
ment on the land of an adjoining own- 
er, so that without a release from 
such owner there would remain out- 
standing a possible claim of encroach- 
ment having reasonable ground of 
merit, the burden of defending against 
it should not be imposed on plaintiffs 
by a decree for specific performance, 
but plaintiffs could recover earnest 
money and the costs and expenses of 
examining the title, etc. Meadows v. 
Michel, 130 N.Y.S. 57, 144 App.Div. 
927 [reh den and motion gr 130 N.Y.S. 
1121, 145 App-Div. 921, appeal dism 
97 N.E. 1109, 204 N.Y. 585]. 


24. Snow v. Monk, 80 N.Y.S. 719, 
81 App.Div. 206. 

25. Traxler v. McLeran, 2 P.(2d) 
553, 116 Cal.App. 226 [cit Cyc]; Katz 
v. Kaiser, 41 N.Y.S. 776, 10 App.Div. 
187 [aff 48 N.B. 682, 164 N.Y. 294]; 
McDonald v. Bach, 60 N.Y.S. 557, 29 
Mise. 96 [aff 64 N.Y.S. 881, 51 App. 
Div. 549 (aff 62 N.E. 1097, 169 N.Y. 
615)]; Keitel v. Zimmermann, 43 N.Y. 
S. 676, 19 Mise. 581 

[a] Encroachments held slight.— 
(1) Three fourths of an inch. Trax- 
ler v. McLeran, 2 P.(2d) 6558, 116 Cal. 
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the extent to which the eneroachment diminishes 
the value of the adjoining premises is immaterial,?* 
although it has been held that if the encroachment 
is very slight the purchaser is not justified in refus- 
ing to accept the title,?® and that, where the building 
is dilapidated and of nominal value, the fact that 
it encroaches on adjoining property is immaterial.?° 


Encroachments expressly or impliedly permitted 
by contract are not ground for rejection of title,?7 
although where the actual encroachment exceeds that 
bargained for, the purchaser may reject the title.** 
Where a building has acquired right to encroach on 
adjoining property,?® as where such right is by 


App. 226; McDonald v. Bach, 60 N.Y. 
S. 557, 29 Misc. 96 [aff 64 N.Y.S. 831, 
51 App.Div. 549 (aff 62 N.E. 1097, 169 
N.Y. 615)]. (2) Half an inch. Keitel v. 
Zimmermann, 43 N.Y.S. 676, 19 Mise. 
581. (3) One fourth of an _ inch: 
Katz v. Kaiser, 41 N.Y.S. 776, 10 App. 
Div. 137 [aff 48 N.B.. 532, 154 INGY: 
294]. 

26. Scheinman v. Bloch, 117 A. 389, 
97 N.J.Law 404 [aff 119 A. 926, 98 N. 
J.Law 571]; Weil v. Radley, 52 N.Y.S. 
398, 31 App.Div. 25 [aff 57 N.E. 1128, 
163 N-Y. 582}. 


[a] Old shed.—As between a ven- 
dor and a purchaser, the encroachment 
by part of a dilapidated frame shed 
standing on the premises over the 
property line about four inches was 
not a substantial defect in title. 
Scheinman v. Bloch, 117 A. 389, 97 N. 
ar 404 [aff 119 A. 926, 98 N.J.Law 
of 3 : 

27. McCarter v. Crawford, 156 N.E. 
90, 248 N.Y. 438; Sheil v. Samarogon 
Realty Corporation,. 228 N.Y.S. 425, 
223 App.Div. 820; March v. Marasco, 
150. N.Y.S. 792, 465 App.Div., 348; 
Kreshoner v. Berger, 119 N.Y.S. 737, 
135 App.Div. 27. 

[a] Slight encroachment of car- 
riage house did not justify the pur- 
chaser’s rejection of title where she 
had assumed the chance of Such en- 
croachments by a contract providing 
for conveyance of described property 
“subject to such a state of facts as an 
accurate survey would show.” Mc- 
Carter v. Crawford, 156 N.E. 90, 243 
N.Y. 48. 

[b] Under land contract providing 
that dimensions and distances speci- 
fied were approximate, and should not 
be construed as a means of rejection, 
and that property was sold subject to 
any state of facts which an accurate 
survey might show, the fact that a 
line run according to description in 
the contract and deed encroached 
about seventy-five square feet on ad- 
joining property did not entitle the 
purchaser to reject the title. Sheil 
v. Samarogon Realty Corporation, 228 
N.Y.S. 425, 223 App.Div. 820. 


28. Steckler v. Godillot, 40 N.Y.S. 
364, 17 Misc. 286. 

[a] Where contract provides for 
variance of one inch in width and 
depth, the purchaser will be relieved 
from the contract if the building en- 
croaches more than one inch on ad- 
joining premises. Steckler v. Godil- 
lot, 40 N.Y.S. 364, 17 Misc. 286. 


29. Schaefer v. Blumenthal, 62 N. 
HB. 175, 169° N.Y. 2213" Harrison’ iv 
Platt, 54 N.Y.S. 842, 85 App.Div. 533 
{aff 53 N.B. 1126, 158 N.Y. 712]; Whit- 
man v. Home Guardian Co. of New 
York, 2388 N.Y.S. 301, 185 Misc. 598. 

_ [a] MTlustration.—Where a dwell- 
ing house on the premises purchased 
encroached on other land which was 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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deed,®° adverse possession,*! estoppel,?? or statutory 
easement,** such encroachment does not render the 
title unmarketable, although if the terms of the 
sales contract are such as to preclude even an en- 
croachment authorized by adverse possession®* or 
contractual easement,®° the encroachment will be 
ground for rejection of title under such contract. An 
alleged servitude has been held insufficient to pre- 


clude raising the objection of an 
and the purchaser need not show 


owned by the same vendor at the time 
the contract was made, and, when 
the action was tried, the land en- 
croached on was subject to an ease- 
ment in favor of the lot on which the 
building stood, the encroachment did 
not constitute a ground of rescission 
of the contract by the purchaser. 
Whitman v. Home Guardian Co. of 
et York, 238 N.Y.S.-301, 1385 Misc. 
598. 


[b] Basement not sufficiently 
shown.—As respects. plaintiff pur- 
chaser’s contention of defective title 
in that a building wall on the prem- 
ises encroached on the adjoining lot, 
it was no defense that there was an 
easement for the wall to stand partly 
on the adjoining lot, where the exist- 
ence of the easement depended on 
matters not appearing in the record 
title, and also on a state of facts as 
well as on an interpretation of the 
law about which there might be some 
question. Richman v. Camorsil Real- 
ty Corporation, 200 N.Y.S. 166, 120 
Misc. 648. 

30. Eastman v. Horne, 125 N.Y.S. 
553, 141 App.Div. 12 [aff 98 N.E. 758, 
205 N.Y. 486]; Volz v. Steiner, 73 N. 
Y.S. 1006, 67 App.Div. 504. 

[a] Mlustration.—Where plaintiff 
contracted to convey to defendant 
certain real estate with full covenants 
of warranty, conveying the absolute 
fee, free from all encumbrances ex- 
cept as previously stated, and it sub- 
sequently appeared that the supports 
and foundation of the supports of the 
roof of a shed on the premises rest- 
ed on a seven-inch space of adjoining 
land, but plaintiff tendered, in addi- 
tion to the deed, a release by the 
owner of such adjoining property so 
long as plaintiff's building should 
stand, it was held that such release 
complied with plaintiff's agreement 
to convey a title free from all encum- 
brances, the overlap being a mere en- 
croachment on adjoining premises, 
and not an encumbrance on the prop- 
erty conveyed. Eastman vy. Horne, 
125 N.Y.S. 558, 141 App.Div. 12 [aff 
98 N.E. 758, 205 N.Y. 486]. 


81. Harrison v. Platt, 54 N.Y.S. 
842, 35 App.Div. 533 [aff 53 N.E. 1126, 
158 N.Y. 712]; Katz v. Kaiser, 41 N. 
Y.S. 776, 10 App.Div. 137 [aff 48 N.E. 
532, 154 N.Y. 294]; Wilhelm v. Feder- 

_ green, 38 N.Y.S. 8, 2 App.Div. 483 [aff 
53 N.1133,. 157 N.Y. 7131; Poetzsch 
vy. Mayer, 189 N.Y.S. 695, 115 Misc. 422. 

[a] Ilustration.—That the walls 
of a building encroach upon adjoining 
premises does not render the title to 
the building unmarketable where such 
walls have been erected for over fifty 
years and may remain undisturbed so 
long as the building stands. Poetzsch 
v. Mayer, 189 N.Y.S. 695, 115 Misc. 
422. 

Sufficiency of title by adverse pos- 
session generally see also supra §§ 
542, 543. 

32. Schaefer v. Blumenthal, 62 N. 
E. 175, 169 N.Y. 221; Katz v. Kaiser, 
41 N.Y.S. 776, 10 App.Div. 137 [aff 
48 N.E. 532, 154 N.Y. 294]. 

[a] Estoppel shown where both 
lots were formerly owned by the same 
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General. 


encroachment,?° 
that the vendor 


person. Schaefer v. Blumenthal, 62 
N.E. 175, 169 N.Y. 221; Katz v. Kaiser, 
41 N.Y.S. 776, 10 App.Div. 137 [aff 48 
N.E. 532, 154 N.Y. 294]. See also su- 
pra §§ 542, 543. 


[b] Estoppel not shown.—A ven- 
dor of a house and lot, who agrees to 
procure for the purchaser a convey- 
ance of adjoining land, on which, ac- 
cording to a survey, the house en- 
croaches, cannot thereafter claim, as 
against such purchaser, that the ad- 
joining owner is estopped by acqui- 
escence in a boundary line to assert 
that there is an encroachment. Nolan 
Weptained, 43 N.Y.S. 329, 13 App.Div. 


33. Abraham y. Wechsler, 200 N. 
Y.S. 471, 120 Misc. 811 [aff 206 N.Y.S. 
877, 210 App.Div. 876]. 


[a] MIllustration—The purchaser 
of real estate cannot recover payment 
under contract, because of a building’s 
encroachment for four inches on ad- 
joining premises, where the period in 
which suit could be brought because 
of the encroachment, under Civ. Pract. 
Act § 992, has expired, as under such 
circumstances there is an easement so 
long as the encroaching wall stands. 
Abraham v. Wechsler, 200 N.Y.S. 471, 
120 Misc. 811 [aff 206 N.Y.S. 877, 210 
App.Div. 876]. 


Wis Hennig v. Smith, 151 N.Y.S. 
_ [a] MIllustration.—Where a build- 
ing on the portion of the lot contract- 
ed to be conveyed projected over the 
lot line some distance, the vendor, al- 
though having adverse possession, 
could not convey a marketable title 
where the contract required that the 
title should appear marketable on the 


yaa Hennig v. Smith, 151 N.Y.S. 
444, 
35. Richman vy. Camorsil Realty 


Pte aaetinase 200 N.Y.S. 166, 120 Misc. 


[a] Entitled to independent wall. 
—Where one of the walls of a build- 
ing encroached on the adjoining lot, 
but the contract to convey contained 
no mention thereof, and thereafter, 
endeavoring to remedy the situation, 
the vendor made a party wall agree- 
ment with the adjoining owner, the 
vendee could not be compelled to take 
title as he was entitled to an inde- 
pendent wall rather than one main- 
tained by a party wall agreement. 
Richman v. Camorsil Realty Corpora- 
tion, 200 N.Y.S. 166, 120 Misc. 648. 


36. Jacobs v. Freyhan, 100 So. 726, 
156 La. 585. 


[a] Possible litigation.—W here 
plaintiff agreed to, purchase premises 
by municipal numbers after they had 
been pointed out, with improvements 
and inclosures, and it appeared that 
the property in part encroached on 
adjoining lands, plaintiff could not be 
compelled to perform on the ground 
that the encroachment constituted a 
servitude on the adjoining estate by 
destination du pére de famille, giv- 
ing continuous right of occupancy, as 
his dependence upon such alleged 
servitude might involve him in liti- 
gation. Jacobs v. Freyhan, 100 So. 
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did not have title to the Jand eneroached on.37 


[§ 637] (2) On Streets and Highways—aa. In 
Generally speaking, an unauthorized and 
substantial encroachment of buildings purchased up- 
on the street or highway renders title unmarketable 
and subject to rejection,®*® especially where the con- 
tract expressly calls for buildings within the bound- 
aries specified,?® as in the case of overhanging 
eaves,*® or encroaching bay windows,‘! porches and 


726, 156 La. 585. 


37. Steckler v. Godillot, 40 N.Y.S. 
364, 17 Misc. 286. 


38. Vassar Holding Co. v. 
Wuensch, 135 A. 88, 100 N.J.Eq. 147; 
Doutney v. Lambie, 78 A. 746, 78 N.J. 
Eq. 277; White Way Corporation v. 
Heinle, 142 A. 667, 6 N.J.Misc. 742; 
Acme Realty Co. v. Schinasi, 109 N.E. 
577, 215 N.Y. 495, L.R.A.1916A 1176; 
Klimas v. Brumbach, 190 N.Y.S. 307, 
116 Mise. 299; Leo N. Levy Corpora- 
tion v. Dick, 190 N.Y.S. 238, 116 Misc. 
145; Perlman y. Stellwagen, 187 N. 
Y.S. 845, 115 Misc. 6; Smithers v. 
Steiner, 34 N.Y.S. 678, 13 Misc. 517, 
2 N.Y.Ann.Cas. 174 [motion den 42 N. 
E. 726]. See Trice v. Kayton, 4 S.E. 
377, 84 Va. 217, 10 Am.S.R. 836 (hold- 
ing that where a lot in the city of 
Norfolk was sold and conveyed by 
metes and bounds with covenants for 
quiet enjoyment, free from encum- 
brances, and later it was ascertained 
that the house and fence encroached 
upon the street, and the city required 
their removal and the purchaser re- 
moved them and then sued the gran- 
tor for breach of covenants, plaintiff 
was entitled to recover, the encroach- 
ment of house and fence upon the 
street being a hidden fact, not in con- 
templation when the sale was made). 


{a] Tllustration.—Where a _  con- 
tract provided for a deed subject to 
covenants and restrictions running 
with the land, encroachments of store 
windows, cellar doors, steps, fire es- 
capes, cornices, and pilasters over the 
Street line, the pilasters encroaching 
about five inches, which the city 
might require removed, and the re- 
moval of which might cost to exceed 
three thousand dollars, render the ti- 
tle unmarketable, although no action 
toward requiring removal has been 
taken by the authorities. Klimas v. 
pr amiae 190 N.Y.S. 307, 116 Misc. 


[b] Extent of encroachment not 
controlling.—The question is, not the 
extent of the buiiGing encroachment 
on the city’s land, but the existence of 
an encroachment making the title un- 
marketable. Vassar Holding Co. v. 
Wuensch, 135 A. 88, 100 N.J.Eq. 147. 


39. Goldstein v. Ehrlick, 124 A. 
761, 96 N.J.Eq. 52; Isserman v. Welt, 
139 A. 237, 5 N.J.Misc. 977 [aff 144 
A. 919, 105 N.J.Law 491]. 


[a] Mlustration.—One purchasing 
land under contract providing build- 
ings are within boundary lines as de- 
scribed in deed need not take prop- 
erty where buildings encroach from 
one to two and five-eighths inches on 
streets, such encroachments being 
“slight, but nevertheless substantial.” 
Goldstein v. Ehrlick, 124 A. 761, 96 N. 
J.Eq. 52. 


40. White Way Corporation v. 
Heinle, 142 A. 667, 6 N.J.Misc. 742; 
Isserman v. Welt, 139 A. 237, 5 N.J. 
Mise. 977 [aff 144 A. 919, 105 N.J. 
Law 491]. 

41. Acme Realty Co. v. Schinasi, 
NOOTENH2 Bid, Sle IN, F060 onernene 


1916A 1176; Jennings v. Baumann, 212 
N.Y.S. 334, 214 App.Div. 361 [aff 154 
N.E. 593, 243 N.Y. 532]. 
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stoops,*? or walls.*® 


Ownership of fee in street. 


[a] Illustration.—Show windows, 
oriel windows, and a bay window con- 
structed of masonry projecting be- 
yond the building line one foot, anda 
portico rising two stories above the 
street, projecting beyond the building 
line one foot, and a stoop projecting’ 
beyond the building line four feet, al- 
though constructed under permit, but 
which were subject to removal by or- 
der of the proper municipal Officers, 
So as to cause a substantial loss in the 
fee and rental value of the premises 
and the expense of alteration, ren- 
dered an apartment building un- 
marketable, and subject to rejection 
by a prospective purchaser. Acme 
Realty Co. v. Schinasi, 109 N.E. 577, 
21> INSY. 495: 


42. Morra v. Laurel Realty Co., 
125 A. 8, 100 N.J.liaw 125; White 
Way Corporation v. Heinle, 142 A. 667, 
6 N.J.Mise. 742. 


[a] “Stoop” defined.—‘‘Stoop,”’ 
within an ordinance limiting the 
height of one extending into the 


street, is properly defined aS an un- 
covered platform before the entrance 
of a house, raised and approached by 
means of steps. Morra v. Laurel Real- 
ty Co., 125 A. 8, 100 N.J.Law 125. 


{b] Instruction that, if structure 
violated an ordinance as to stoops ex- 
tending into the street, any portion of 
it constituting a nuisance could at 
any time be removed by city authori- 
ties, as a nuisance, an encroachment 
on the street, was in the abstract an 
unobjectionable statement of the law. 
Morra v. Laurel Realty Co., 125 A. 8, 
100 N.J.Law 125. 


43. Perlman y. Stellwagen, 187 N. 
Y.S. 845, 115 Misc. 6. 


{a] MIllustration.—Where the front 
wall of a brick building encroached 
into the street from two thirds of an 
inch to two inches, according to con- 
flicting evidence, the title to the prop- 
erty was thereby rendered unmarket- 
able, as the doctrine of de minimis, 
as relating to a comparatively trifling 
cost to remove an encroachment, can 
have no possible application to the 
removal of the brick facing of the 
front of a substantial building. Perl- 
man v. Stellwagen, 187 N.Y.S. 845, 115 
Misc. 6. 

44, Mertens v. Berendsen, 1 P.(2d) 
440, 213 Cal. 111; Traxler v. McLeran, 
2 P.(2d) 553, 116 Cal.App. 226; Water- 
man v.taub, 127 A. 676, 3. IN.J. Mise: 
216 [aff 131 A. 924, 102 N.J.Law 472]; 
Empire Realty Corporation v. Sayre, 
95 N.Y.S. 371, 107 App.Div. 415; Leer- 
burger v. Watson, 134 N.Y.S. 818, 75 
Misc. 3 [aff 142 N.Y.S. 1127, 157 App. 
Div. 915 (aff 107 N.E. 1080, 213 N.Y. 
662)]; Van Horn y. Stuyvesant, 100 
N.Y.S. 547, 50 Mise. 432; Sassertah v. 
Metzgar, 27 N.Y.S. 959, 30 Abb.N.Cas. 
407. 

[a] Illustrations.—(1) Where the 
stoop of defendant’s building en- 
croached a few inches on the build- 


Where, however, the encroach- 
ment is not substantial and the possibility of ad- 
verse municipal action is remote, it does not ordi- 
narily justify rejection of title,#* as in the case of 
bay window or stoop ledge encroachments,*® al- 
though if an encroachment trifling in character ney- 
ertheless violates express contract specifications, it 
will be ground for rejection of title.*® 


If purchaser sues for specific performance*’ he 
cannot have an abatement by reason of the fact that 
the building on the lot encroaches upon the street.*® 


The general rule that 
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ing line established by a city ordi- 
nance, and the city had made no com- 
plaint as to such encroachment, which 
had existed for some twenty years, it 
was held that the remote possibility 
of hostile action by it did not affect 
the marketability of the owner’s title. 
Van Horn y. Stuyvesant, 100 N.Y.S. 
547, 50 Misc. 432. (2) A vendor agreed 
to give a marketable title. The prem- 
ises consisted of a corner lot in a city 
on which a building stood. The lower 
portion of the building was of stone. 
The outer surface of the stone work 
projected two inches over the street 
line and within that of the sidewalk, 
which might be withdrawn from the 
use of the public. The encroachment 
did not affect easements of light, air, 
and access possessed by adjoining 
property owners. The building had 
been standing for about five years 
without objection from the city. It 
was held that the possibility of action 
by the city to remove the encroach- 
ment was so remote that it should be 
disregarded in determining the mar- 
ketability of the title. Empire Realty 
Corp. v. Sayre, 95 N.Y.S. 371, 107 App. 
Div. 415. 

[b] Sidewalk encroachment from 
One to nine inches was insufficient to 
render title unmarketable, in the ab- 
sence of any showing that it was con- 
trary to municipal ordinance. Water- 
man v. Taub, 127 A. 676, 3 N.J.Misc. 
216 [aff 131 A. 924, 102 N.J.Law 472]. 

[ce] Slight projections of platform 
and steps beyond building line do not 
render title to premises sold which 
are bounded by street lines unmarket- 
able. Leerburger v. Watson, 134 N.Y. 
S$. 828, 75 Mise.3 [aff 142 N.Y.S! 11727, 
157 App.Div. 915 (aff 107 N.E. 1080, 
213 N.Y. 662)]. 


45. (Levy “‘v~ Hill, 75 Novos. 195 70 
App.Div. 95 [aff 66 N.E. 1112, 174 N. 
Y. 536]; Gelman v. Herrmann, 193 N. 
Yas 4,0 1 £8 Mise, (290) eirourh av, 
Baldwin, 99 N.Y.S. 545, 50 Misc. 546. 


[a] When policy of municipality 
is to permit encroachment of such 
trivial nature as a bay window ten 
feet above the sidewalk, extending 
three feet over the street line, and 
there is no likelihood of any interfer- 
fence with such encroachment, the ex- 
istence of the encroachment does not 
render the title to the building un- 
marketable. Gelman v. Herrmann, 193 
N.Y.S. 174, 118 Misc. 290. 


46. Heyman v. Steich, 114 N.Y.S. 
603 [aff 118 N.Y.S. 1113, 184 App.Div. 
176]. i 

[a] wo feet under contract limit- 
ing bay window encroachments to 
twelve inches.—Where a contract for 
the sale of land, including a city 
building, provided that any encroach- 
ment by the bay window on the street 
of less than twelve inches should be 
accepted by the purchaser, the latter 
was not required to perform, but was 
entitled to a return of his deposit and 
costs, because the bay extended into 


[§§ 637-638 


substantial encroachments in streets render title un- 
marketable*® applies irrespective of whether the city 
owns the fee in the street or has merely a pubhe 
easement therein.®° 


Encroachments excepted or assumed under the 
contract are not ground for rejection of title.*t 


[§ 638] bb. Authorized or Permitted Encroach- 
ments. As a general rule encroachments do not ren- 
der title unmarketable nor justify rejection thereof, 
where the right to have the building rest upon the 
street has been acquired by consent of the munici- 
pality, adverse possession, or estoppel,°®? although a 


the street two feet, in violation of a 
city ordinance, although it was im- 
probable that any action by the mu- 
nicipal authorities would be taken. 
Heyman vy. Steich, 114 N.Y.S. 603 [aff 
118 N.Y.S. 1118, 134 App.Div. 176, aff 
95 N.B. 1130, 201 N.Y. 578]. 


47. See Specific Performance § 74. 
48. iyons v. Pyatt, 26.A. 334, bi 
N.J.Eq. 60; DWevy v. Hill, 63. NoYes: 


1002, 50 App.Div. 294. 


HN See supra text and notes 38- 


50. Leo N. Levy Corporation v. 
Dick, 190 N.Y.S. 238, 116 Misc. 145. 


_ [a] Illustration.—Where a _ build- 
ing in Brooklyn encroaches on a city 
street in a substantial way, and it 
would cost ten thousand dollars to re- 
move the encroachment, the title to 
such premises is not marketable, and 
this without respect to L. (1899) c 646, 
and L. (1897) ec 473, it being immate- 
rial that the aity has only an ease- 
ment in the bed of the street, instead 
of owning the fee. Leo N. Levy Cor- 
poration v. Dick, 190 N.Y.S. 238, 116 
Misc. 145. 


51. 401 East Seventy-Second St. 
Realty Co. v. Ebling Realty Co., 226 
N.Y.S. 58, 222 Aipp.Diy. 388 [aff 162 


N.E. 518, 248 N.Y. 545]. 


[a] Encroachment of cellar steps 
and areas upon the street in front of 
the premises was not a title defect 
under a contract providing that 
“Said premises shall be conveyed 
subject to the terms of tenants now 
in occupation of said premises, all of 
whom are monthly or statutory. ten- 
ants, excepting those holding leases 
named below, and subject to encroach- 
ments of stoop, areas and cellar steps 
or appurtenances thereto on street, 
and subject also to any state of facts 
an accurate survey of said premises 
may disclose that does not render the 
title unmarketable,’ [as] the contract 
thus expressly required the vendee to 
take title subject to these encroach- 
ments.” 401 Hast Seventy-Second St. 
Realty Co. v. Elbing Realty Co., 226 
N.Y.S. 58, 59, 222 App.Div. 388 [aff 162 
N.E. 518, 248 N.Y. 545]. 


52. Scheinman v. Bloch, 117 A. 389, 
390, 97 N.J.Law 404 [aff 119 A. 926, 
98 N.J.Law 571] [cit Cyc]; Harring- 
ton Co. v. Kadrey, 148 A. 3, 105 N.J. 
Eq. 389; Five Hundred Fifty-Six, etc., 
Fifth Ave. Co. v. Lotus Club, 113 N. 
Y.S. 886, 129 App.Div. 339; Levy v. 
Hill, 75 N.Y.S. 19, 70 App.Div. 95 [aff 
66 N.E. 1112, 174 N.Y. 536]; Harrison 
v. Platt, 54 N.Y.S. 842, 35 App.Div. 
5383)! [aff 53°N.E., 1126, 158) Noyow7 12a 
Katz v. Kaiser, 41 N.Y.S. 776, 10 App. 
Div. 137 [aff 48 N.E. 532, 154 N.Y. 
294]. 

[a] Illustrations.—(1) A residence 
building in New York City had en- 
eroached openly seven inches on a 
public street for thirty-éight years, 
the encroachment not extending ‘above 
the basement and being readily re- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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substantial encroachment maintained .pursuant to 
permissive ordinance subject to subsequent change 


may constitute a defect in title.*? 


Municipal policy. Where the policy of a munici- 
pality is to require removal of all encroachments on 
the street, a substantial encroachment of a building 
thereon renders the title unmarketable,** although 
if the general policy of the municipality is to permit 
encroachments of the character involved, they will 
not constitute an objection to title.® 
fact that a city has never sought to remove an en- 
eroachment on its land has been held immaterial.°°® 


[§ 639] d. Party Walls®’ as 


Trivial encroachments by party walls are not avail- 
able as objections to title,°* and this is especially 
true where the contract provides for a conveyance 


movable without injury to the build- 
ing and at nominal expense. No ac- 
tion had ever been instituted by the 
city to remove the alleged encroach- 
ment, and any such right had been 
at least suspended by L. (1899) p 1429 
ec 646, amending Consolidation Act 
(L. [1882] p 125 c¢ 410), § 471, and 
providing that if the front wall of any 
building in the county of New York 
should extend not more than ten inch- 
es above a street, the wall should not 
be removable unless action should be 
brought in behalf of the city within a 
year. It was held that the owner’s ti- 
tle to the premises was marketable, 
it not appearing that adjacent own- 
ers having the right to object had li- 
censed the encroachment, or that 
there was infancy or incompetency 
on their part which would work an 
extension of eighteen years in addi- 
tion to the twenty years required to 
obtain a prescriptive right to main- 
tain the encroachment, and in view 
of the fact that, because of the ad- 
vance of business in the street, the 
building would probably be soon re- 
moved to utilize the site for a new 
one. Five Hundred Fifty-Six, etc., 
Fifth Ave. Co. v. Lotus Club, 113 N. 
WisssssoseL2 9) Appsbive= S395) C2) in! 
the absence of a special contract pro- 
vision, the existence of a front stoop 
or porch, of a dwelling house project- 
ing over part of the sidewalk, by vir- 
tue of lawful municipal authority, and 
not extending beyond the limits de- 
fined by such authority, does not 
amount to a defect in or encumbrance 
on the title, entitling a purchaser to 
refuse to complete his contract and 
recover back moneys paid. Schein- 
man v. Bloch, 117 A. 389, 97 N.J.Law 
404 [aff 119 A. 926, 98 N.J.Law 571). 


[b] In Louisiana, under Rey. Civ. 
Code art 862, providing that build- 
ings already on public soil, which can- 
not be destroyed without causing sig- 
nal damage to the owner and merely 
encroaching on the public way with- 
out preventing its use shall be per- 
mitted to remain, but requiring the 
owner on rebuilding to relinquish the 
portion of the way encroached on, the 
vendor had a cause of action for spe- 
cific performance on the purchaser’s 
rejection of title to the lot because 
the building thereon encroached on 
the sidewalk one and two-tenths inch- 
es. Mendoza v. Glorioso, 120 So. 57, 
167 La. 701. 


53. Isserman v. Welt, 139 A. 237, 
5 N.J.Misc. 977 [aff 144 A. 919, 105 
N.J.Law 491]; Acme Realty Co. v. 
Schinasi, 109 N.E. 577, 215 N.Y. 495, 
14.R.A.1916A 1176. 


fa] Under contract expressly pro- 
viding that buildings were within 
boundary lines a purchaser was not 
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subject to a party wall easement.®°® 
for property without encroachments may reject title 
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One contrasting 


where a party wall encroaches substantially on the. 


5 But the mere | the obligation.® 


Encroachments. 


required to accept title where a build- 
ing encroached on streets, and a per- 
missive ordinance gave rights which 
might involve future litigation. Is- 
serman v. Welt, 139 A. 237, 5 N.J.Misc. 
977 [aff 144 A. 919, 105 N.J.Law 491]. 


[b] Where premises were complet- 
ed after enactment of Greater New 
York Charter § 50, requiring ordi- 
nances relating to authorized en- 
croachments on streets to charge a li- 
cense fee, and it was not claimed that 
encroachments of a fence, of a stone 
stoop, and of cellar steps on street 
were authorized by provisions there- 
of, such encumbrances rendered title 
unmarketable although maintained 
under a permissive ordinance of the 
former city of Brooklyn. Jennings v. 
Baumann, 212 N.Y.S. 334, 214 App.Div. 
veins 154 N.E. 593 mem, 243 N.Y. 
5 : 


[ec], Power of city to grant rights. 
—Where a fence, a stone stoop, and 
cellar steps of premises encroached 
on a street, which had been used and 
maintained as a public thoroughfare 
since 1850, whether the city owned 
the fee or had the only easement in 
the street was unimportant, in the 
determination of whether title was 
marketable, since the city, having an 
easement for public use, could not 
grant, or the property owner could 
not acquire, any right in the street 
which would interfere with public use. 
Jennings v. Baumann, 212 N.Y.S. 334, 
214 App.Div. 361. 


54. Acme Realty Co. v. Schinasi, 
109 N.E. 577, 215 N.Y. 495, L.R.A.1916A 
1176; Leo N. Levy Corporation v. 
Dick, 190 N.Y.S. 238, 116 Misc. 145. 
See Gelman v. Herrmann, 193 N.Y.S. 
174, 118 Mise. 290 (stating rule, but 
holding it inapplicable under facts). 


55. Gelman vy. Herrmann, supra. 


[a] Illustration.—The title to 
property is not rendered unmarketa- 
ble by the fact that four bay windows 
of the building encroached a distance 
of one and one half feet over the side- 
walk line at a height of twelve feet 
above the walk, where it was the pol- 
icy of the city, as embodied in its 
building code and uniformly adhered 
to, to permit such encroachments and 
it would cost only three hundred dol- 
lars to remove them, if such removal 
was required, and would result in no 
diminution of the rental value of the 
premises. Gelman v. Herrmann, 193 
N.Y.S. 174, 118 Misc. 290. 


{[b] Ordinance as revealing policy. 
—Buffalo Building Code § 163, per- 
mitting bay windows to project over 
street line three feet, provided they 
are ten feet above the sidewalk, al- 
though it could not grant a permanent 


*By HAROLD J. GILBERT (§§ 640-670). 


adjoining property even if the vendor has made a 
party wall agreement for its maintenance.®° 


[§ 640] 5. Objections to Title*—a. In General. 
It has been held that, if a vendor has contracted to 
convey land free of defects of title, objections to the 
title by the vendee cannot absolve the vendor from 


The vendor is not required to meet 


captious, frivolous, or unmaterial objections raised 
by the purchaser;°? but if the title is in fact un- 
marketable, the good or bad faith of the purchaser 
in raising objections to title is immaterial.° 
Necessity of tender. 
ty, objections urged by the purchaser which are 


According to some authori- 


right for such encroachment on the 
highway, indicates the policy of the 
municipality with reference to such 
encroachments, and can be considered 
in determining whether an encroach- 
ing bay window makes the title to the 
property unmarketable. Gelman v. 
Hermann, 193, N.Y.S., 1745 118) Mise? 


56. Vassar Holding Co. v. Wuensch, 
135,A. 88, 100 N.J.Ba. 147. 


[a] Tllustration.—That a city has 
never sought to remove an encroach- 
ment on its land is immaterial in a 
suit for specific performance of a con- 
tract to purchase lots with encroach- 
ing buildings, as it may do so in the 
future. Vassar Holding Co. v. 
Wuensch, 135 A. 88, 100 N.J.Eq. 147. 


Rete As encumbrances see supra § 
58. Levy v. Hill, 63 N.Y.S. 1002, 50 


App.Div. 294. 


[a] TIllustration.—Where defend- 
ant agreed to sell plaintiff a house 
and lot, described by metes and 
bounds, an objection to the title that 
the center of the party wall on each 
side of the lot was from one to two 
and one-half inches off the boundary 
line was frivolous. Levy v. Hill, 63 
N.Y.S. 1002, 50 App.Div. 294. 


59. Waterman v. Taub, 127 A. 676, 
3 N.J.Misc. 216 [aff 131 A. 924, 102 
N.J.Law 472]. 


[a] Deviation of one-half inch 
from a direct course by a party wall 
was not a sufficient encroachment to 
render the title unmarketable, where 
the contract provided for a convey- 
ance subject to the easement of exist- 
ing party walls. Waterman v. Taub, 
127 A. 676, 3 N.J.Misc. 216 [aff 131 A. 
924, 102 N.J.Law 472]. 


60. Richman v. Camorsil Realty 
Pee 200 N.Y.S. 166, 120 Misc. 


61. Lathrop v. Columbia Collieries 
Co., 73 S.H. 299, 70 W.Va. 58. 


62. Bashara vy. Glasscock, 
Civ.App.) 289 S.W. 128. 


[a] Objections held proper.— 
Where a contract to purchase land 
called for a marketable title, and in 
order to obtain a marketable title the 
vendor instituted a suit to quiet title, 
objections to the suit to quiet title by 
the purchaser on the ground of lack 
of necessary parties defendant, de- 
fective affidavits, and the failure to 
take an appeal from the decision 
quieting title were proper. Smith vy. 
Gaines, (Tex.Civ.App.) 243 S.W. 665. 

63. Goodman v. Marx, 195 N.Y.S. 


368, 201 App.Div. 386 [appeal dism 136 
INH 853,234 N.Y. 172]. 


(Tex. 
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within the vendor’s power to correct are not valid 
objections in the absence of a sufficient tender and 


offer to perform.®* 


[§ 641] b. Duty of Purchaser To Make Specific 
In some jurisdictio&s, in the absence of 


Objections. 
a provision to the contrary in the 


held that the purchaser is not bound to point out spe- 
Elsewhere it is held that a vendee 
who refuses to take title on the ground of a defect 
therein must point out the objections.®* 
who has contracted to convey a good title, and who 
knows that he has not a good title, cannot complain 
of the purchaser’s failure to notify him of objections 


cific defects.®® 


to such title.®8 


[§ 642] c. Nature and Form of Objections. 
both sufficient and necessary that the objections in- 
dicate with reasonable certainty some substantial 
The objections to the title 


defect in the title.®® 


64. Garibaldi Realty & Const. Co. 
v. Santangelo, 149 N.Y.S. 669, 164 App. 
Div. 513 [aff 117 N.E. 1067 mem, 221 
N.Y. 673]. 


65. Dozier v. Union Bank & Trust 
Co., 225 S.W. 611, 146 Ark. 386; Leus- 
man v. Kyle, 121 So. 464, 97 Fla. 465; 
Mathews v. Caldwell, (Tex.Commn. 
App.) 258 S.W. 810 [rev (Civ.App.) 
241 S.W. 798]; Leeber v. Nicholson, 
(Tex.Commn.App.) 206 S.W. 512 [mod 
(Civ.App.) 153 S.W. 641]. 


[a] Contract held so to provide.— 
Under a contract requiring vendor to 
furnish an abstract showing good and 
marketable title and providing for 
curing defects pointed out by purchas- 
ers, it was purchaser’s obligation to 
point out the defects so that they 
could be cured by the vendor. Math- 
ews v. Caldwell, (Tex.Commn.App.) 
nen 810 [rev (Civ.-App.) 241 S.W. 


66. McCroskey v. Ladd, (Cal.) 28 
P. 216; Crandall v. Jacobs, 190 N.W. 
379, 195 Iowa 296; Lessenich v. Sell- 
ers, 93 N.W. 348, 119 Iowa 314; How- 
ell v. Rosser, (Tex.Civ.App.) 32 S.W. 
(2d) 380; Crutcher v. Aiken, (Tex. 
Civ.App.) 252 S.W. 844. 


[a] Bule applied.—Where the pur- 
chaser is not bound by the contract 
to point out the defects in the title, 
in an action brought by the purchas- 
er to recover earnest money, she is 
not limited to the objections at the 
time of examination. Poulton v. Ma- 
gruder, (Tex.Civ.App.) 243 S.W. 512 
[rey on other grounds (Commn.App.) 
257 S.W. 533]. 


67. Bean v. Brown, 259 S.W. 47, 
202 Ky. 215; St. Clair v. Hellweg, 159 
S.W. 17, 173 Mo.App. 660; Simon v. 
Vanderveer, 49 N.E. 10438, 155 N.Y. 
377, 68 Am.S.R. 683; Greenblatt y. 
Hermann, 38 N.E. 966, 144 N.Y. 13; 
Warth v. Herman, 129 N.Y.S. 730, 144 
App.Div. 943 [aff 101 N.H. 1125, 207 N. 
Y. 745]; Bardes v. Herman, 129 N.Y.S. 
723, 144 App.Div. 772 [aff 114 N.Y.S. 
1098, 62 Mise. 428]; Baecht v. Hevesy, 
AOdGINGYAS: O48, ) US MApp: Divs: 9509; 
Chandler v. Gault, 194 N.W. 33, 181 
Wis. 5. See Singer v. Campbell, 290 
S.W. 667, 217 Ky. 830 (holding that 
where defendant did not point out 
any defect in tendered deed, he can- 
not resist specific performance be- 
cause of plaintiff's inability to convey 
according to contract). 


[a] Objection to deed.—An objec- 
tion to a deed, that it is executed by 
one person rather than by another, 
is of such a special character, 4nd so 
readily remedied, that before a ven- 
dee can upon that ground justify the 
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[§§ 640-643 


should be specific.*® 
Written notice of defects. 


Under a contract re- 


quiring the purchaser to point out defects in the 


contract,®® it is 


A vendor 


title within a certain time, the vendor is not entitled 
to a written notice of such defects.7? 
tract provides that objections to the title be made 
in writing, it is essential that the objections be so 
made.?2 . It has been held that, where the vendor 
undertook to cure defects in title verbally pointed 
out by the purchaser’s attorney, he thereby waived 
a stipulation in the contract requiring objections to 
title to be stated in writing.** 


[§ 643] d. Time for Objections. 


If the con- 


terms of the contract, objection must be made within 


It is 


aye 


refusal of a tender, he should in fair- 
ness to the vendor call attention to 
the matter, make a specific require- 
ment, and allow a reasonable oppor- 
tunity for it to be met. Geo. H. Paul 
Co. v. Shaw, 119 P. 546, 86 Kan. 136, 
Abe eRe AUN.S.8) 1923) Ann Cas. oho SB 


[b] Title policy.—Where a con- 
tract for the sale of land provided 
that the vendor furnish a title policy, 
if the policy furnished did not con- 
form to the contract, the purchaser 
should have specifically pointed out 
the defect, and, having failed to do 
so, cannot later rely on such defect 
to recover the consideration paid. Mc- 
Cloat v. Floral Park Villa Co., 165 N. 
Yi. Sao) lal Apps ives Oo. 


68. Smith v. Fort, (Tex.Civ.App.) 
58 S.W.(2d) 1080 [cit Cyc]; Newber- 
ry v. French, 36 S.E. 519, 98 Va. 479. 


69. Andrews v. Fluekiger, 170 N. 
W. 256, 168 Wis. 348. 


70. Sheehan v. McKinstry, 210 P. 
167, 105 Or. 473, 34 A.L.R. 1315. 


[a] Objection held sufficient.—(1) 
A notice by a purchaser of his rejec- 
tion of the title on the ground that 
there is no official record in the coun- 
ty showing that the vendor is the 
owner in fee of the property or any 
part thereof, and nothing to show that 
the record title is vested in him, is a 
sufficient specification of the objec- 
tion of want of record title, where the 
records of the county recorder’s office 
had been destroyed by fire, so as to 
make it impossible to determine from 
any public record whether the ven- 


dor’s title is valid. Allen v. Globe 
Graintsete., .Co},0104 e305" 156 (Cal, 
286. (2) Where the vendor and his 


agent treated a letter written by the 
purchaser as a Sufficient specification 
of defects in the title, it will be so 
considered, regardless of informality. 
Bertola v. Allred, 189 P. 489, 46 Cal. 
App. 593. (8) Where the purchaser 
made complaint of defects in title di- 
rect to the vendor, instead of to his 
agent, as provided in the contract, 
the vendor cannot complain, where he 
made no objection on that ground un- 
til after institution of action. Bertola 
v. Allred, supra. (4) Where the pur- 
chaser’s attorney is to decide whether 
or not the title is merchantable and 
the vendor is to attempt to cure any 
defects pointed out, a letter by the 
purchaser’s attorney whiile failing to 
state that the title was unmerchanta- 
ble, but pointing out certain defects 
and suggesting a suit to quiet title, 
is sufficient objection. Rankin vy. 
Marion Phosphate Co., 12 F.(2d) 67. 


a certain time, a failure to object to the title within 
the time specified is a waiver of any defects there- 
Where no time has been fixed by the contract 
for the making of objections to the title,*® the pur- 


[b] Objections held insufficient.— 
(1) An objection, stating that a sell- 
er’s title is “subject to the rights, not 
shown of record, of any one in the 
actual possession of the property,” 
not stating that any one is in posses- 
sion thereof claiming any right there- 
in, fails to state any defect in the ti- 
tle. Doppelt v. Geliebter, 173 Ill.App. 
634. (2) Objection that “abstract does 
not show a merchantable title’ to 
plaintiff does not point out specific 
defect as shown by abstracts. Basha- 
ra v. Glasscock, (Tex.Civ.App.) 289 S. 
W.128. (3) Where the purchaser was 
to notify the vendor of defects in the 
title, a telephone message that his 
lawyers were afraid of the title was 
not sufficient. Beck v. Cleeton, (Tex. 
Civ.App.) 34 S.W.(2d) 914. (4) Where 
defendant refuses to carry out con- 
tract for purchase of land on the 
ground that the description of the 
land is insufficient, but fails to show 
wherein the insufficiency consists, the 
title will be held sufficient. Nosacka 
v. McKenzie, 54 So. 351, 127 La. 1063. 
(5) An objection that will registered 
under the Registry Act had not been 
admitted to probate is insufficient aft- 
er the will has been on register long 
enough to become conclusive. Holl- 
way v. Adams, 58 Ont.L. 507, [1926] 2 
Dom.L.R. 960. 


Objection on one ground as waiver 
of other grounds see infra § 647. 


71. Davis v. Fant, (Tex.Civ.App.) 
93 S.W. 193. 


_72.. Holloway vw. Wheeler, (Tex. 
Civ.App.) 261 S.W. 467 [rev on other 
grounds (Commn.App.) 276 S.W. 653]. 

73. Bourland v. Huffhines, (Tex. 
Civ.App.) 244 S.W. 847. 


74. Burke v. Mountain Timber Co., 
224 F. 591 [appeal dism 231 F. 1022, 
145 C.C.A. 665, and aff 238 F. 881, 152 
C.C.A. 15]; Egle v. Morrison, 27 Ohio 
Cir.Ct. 497; Champion v. Taylor, (Tex. 
Civ.App.) 229 S.W. 627. See Scidmore 
v. Hill, 189 Ill.App. 592. 


75. See Scidmore v. Hill, supra. 


[a] Objection made after decree 
that release from a mortgage exhibit- 
ed by the vendor was defective is too 
late. Vanderwilt v. Broerman, 206 N. 
W. 959, 201 Iowa 1107. 


{b] Particular contract construed. 
—In a contract written on a printed 
form, a clause containing an express 
agreement to furnish an abstract was 
erased by vendor, but still remaining, 
in the clause immediately following, 
was this sentence, ‘‘The buyer to have 
20 days for the examination of the ab- 
stract and report to the seller any de- 
fects in the title,” and at the conclu- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Where, by the 


-. 
. 


§§ 643-645] 


ehaser should make his objections promptly,’® but 
he should be allowed a reasonable time within which 
to object to the title.“7 A provision in the con- 
tract that objections to the title shall be made with- 
in a certain time does not apply where the vendor 
is unable to give a good title, because of defects he 
is unable to remove,**® such a provision being ap- 
plicable only to objections and requisitions which 
might have been properly enforced against a vendor 
who had a valid title;7® but the objection must go to 
the root of the title in order that such a condition 
may not. apply.8° An objection that the title is sub- 
ject to defeasance on the happening of a contingency 
has been held not to go to the root of the title.*? 
Where the purchaser has made specific objections to 
the title on the.day appointed for such, he cannot, 
subsequent to the bringing of the action, raise a new 
objection,®? even if it were a valid objection.§* 


[§ 644] e. Duty To Prove Objectionable Feature. 
If the defect or doubt is disclosed on the face of 
the record, the purchaser need go no further;** 
but, if it depends on some extrinsic¢ fact not disclosed 


sion of the paragraph, therein treat- 
ing of the event in which the con- 


VENDOR AND PURCHASER 


Estoppel, ratification, and waiver of 
fraud in inception of contract see 
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by the record, he must show the fact which justi- 
fies his refusal to accept the title tendered.*° 


[§ 645] 6. Waiver or Estoppel as to Defects in 
Title and Performance’*—a. Right of Purchaser To 
Waive Defects. If the purchaser chooses not to in- 
sist upon his rights he may waive a defect in the 
vendor’s title and accept a defective title in perform- 
ance of the contract of sale,** or accept it with com- 
pensation for the defect,’* and he may also waive 
performance of provisions in the contract of sale 
made for his benefit.8° For example, a purchaser 
may waive a defect in title consisting in an unsatis- 
fied mortgage,®® or he may waive his right to an un- 
encumbered title by consenting to the execution of 
a mortgage.°+ 


Consideration. While it has been held that a 
waiver of a defect in the title of the vendor need 
not be supported by a consideration,®? it has also 
been held that a consideration was necessary to sup- 
port a waiver of a right to receive an unencumbered 
title and an agreement to accept undefined riparian 


new plat. Shupe v. A. J. King Realty 
Co., (Mo.App.) 29 S.W.(2d) 230. 


tract is to become null and void, said 
“the money deposited aforesaid should 
be returned to the buyer and the ab- 
stract to the seller,’ it was held that 
assuming the purchaser was to pro- 
cure an abstract, as no time was lim- 
ited in which to procure it, the law 
gave a reasonable time, and the twen- 
ty days for examination began to 
run after that time, and the abstract 
did not require the purchaser to noti- 
fy vendor of defects within twenty 
days from the date of the contract. 
Otto v. Young, 127 S.W. 9, 227 Mo. 
193. 

76. Nelson v. Hamra, 259 P. 838, 
127 Okl. 141. 


77. Macondray  v. 
Philippine 370. ~ 


Objections held timely.—(1) 
One week. Silfvast v. Asplund, 
(Mont.) 20 P.(2d) 631. (2) Twenty- 
eight days. Culley v. Dixon, 201 N. 
W. 582, 199 Iowa 136. 


78. Rosenberg v. Jacobson, 107 N. 
Y.S. 595, 56 Mise. 693; Oppenheimer 
v. Knepper Realty Co., 98 N.Y.S. 204, 
50 Mise. 186; Brown v. Pears, 12 Ont. 
Pr. 396 [foll Want v. Stallibrass, L.R. 
8 Exch. 175, 42 L.J.Exch. 108, 29 L.T. 
Rep.N.S. 293, 21 Wkly.Rep. 685]. 


79. Rosenberg v. Jacobson, 107 N. 
Y.S. 595, 56 Misc. 693; Oppenheimer Vv. 
Knepper Realty Co., 98 N.Y.S. 204, 50 
Misc. 186; Brown v. Pears, 12 Ont. 
ibr396. 

so. Armstrong v. Nason, 
S.C. 263 [rev 22 Ont. 542]. 

81. Armstrong v. Nason, supra. 

82. Durband v. Ney, 191 N.W. 385, 
196 Iowa 574; Higgins v. Eagleton, 50 
N.E. 287,-155 N.Y. 466. 


83. Higgins v. Eagleton, 50 N.E. 
287, 155 N.Y. 466. 


84 French v. Phelps, 128 P. 772, 
20 Cal.App. 101; Simon v. Vanderveer, 
49 N.E. 1043, 155 N.Y. 377; Greenblatt 
v. Herman, 38 N.E. 966, 144 N.Y. 13. 


@5. French v. Phelps, 128 P. 772, 
20 Cal.App. 101; Simon v. Vanderveer, 
49 N.B. 10438, 155 N.Y. 377;  Green- 
blatt v. Herman, 38 N.E. 966, 144 ING Ys 
13. 

86. Cross references: 

Election of remedies by purchaser see 

infra §§ 1548-1553. 


Sellner, 33 


25 Can. 


supra §§ 190-198. 
Waiver by purchaser of right to 
rescind see supra §§ 489-492. 
Waiver of: 


Conditions and provisos see supra 
§ 277. 


Conveyance or tender see infra §§ 
676-682. 


Delay in perfecting title see infra 
§ 656. 


Time of performance see supra §§ 
259-260. 

87. .Ala.—Alexander v. Abernathy, 
108 So. 849, 215 Ala. 41. 

Fla.—Ellas Inv. Co. v. Nobles, 135 
So. 909, 102 Fla. 475. 

Ill.—Alyea v. Baringer, 
280, 307 Ill. 113. 

Mo.—Davis v. Barada-Ghio Real Es- 
tate Co., 92 S.W. 113, 115 Mo.App. 327. 

N.J.—Melick v. Cross, 51 A. 16, 62 
N.J.Eq. 545. 

N.Y.—Webster v. Kings County 
Trust Co., 39 N.E. 964, 145 N.Y. 275; 


138 N.E. 


Tompkins v. Hyatt, 28 N.Y. 347; 
Karker v. Haverly, 50 Barb. 179; 
Schultz v. Busendorf, 191 N.Y.S. 629, 


117 Misc. 405. 


N.C.—Hancock v. Bramlett, 85 N.C. 
393. 

Pa.—New Bethlehem Window Glass 
Gov, 112 A. 90, 268 Pa. 565; Pennock 
v. Claypole, 1 Phila. 27; Powell v. 
Barrington, 2 Pa.L.J. 159. 


§.c.—Palmer v. Richardson, 22 S. 
GIEG=oLG: 
Tex.—Davenport Vv. Sparkman, 


(Commn.App.) 208 S.W. 658 [rev (Civ. 
App.) 160 S.W. 410]; Lieber v. Nichol- 
son, (Commn.App.) 206 S.W. 512 [mod 
(Civ.App.) 153 S.W. 641, and cit Cyc]; 
Hughes v. Adams, 119 S.W. 134, 55 
Tex.Civ.App. 197. 


Eng.—Haydon vy. Bell, 1 Beav. 337, 
17 Eng.Ch. 337, 48 Reprint. 970; 
Fordyce v. Ford, 4 Bro.Ch. 494, 29 
Reprint 1007; Ogilvie v. Foljambe, 3 
Meriv. 538, 36 Reprint 21. 


[a] Approval by purchaser of plat 
filed, although it did not correspond 
to the proposed plat which had been 
furnished the purchaser, is equivalent 
to an agreement' to waive the dimen- 
sions called for in the proposed plat 
and to accept that designated in the 


[b] Conduct held not to preclude 
waiver.—Where the purchaser of 
realty under a contract providing for 
clear title refused to perform beeause 
a clear title was not shown and elect- 
ed to have the initial payment re- 
turned, he was not, on the seller’s 
refusal to return the payment and 
insistence that he was bound, pre- 
cluded from subsequently waiving the 
defect in the title and insisting on 
specific performance. Ogooshevitz v. 
Warijas, 169 N.W. 820, 203 Mich. 664. 


[ec] Under contract requiring the 
vendor to perfect title within sixty 
days, and requiring purchaser to take 
title as it then is within ten days 
after the sixty day period or forfeit 
the contract, a failure of the vendor 
to clear title is of the same effect as 
a refusal to do so, and requires the 
purchaser to exercise his election 
within the ten days after failure to 
clear title. I.uebbe v. Kufke, 167 N.E. 
74, 335 Ill. 278. 


88. Hancock v. Bramlett, 85 N.C. 
393. 


89. Moskow v. Burke, 152 N.E. 321, 
255 Mass. 563. 


[a] Tllustration. — A purchaser 
may waive a provision in the contract 
of sale requiring the vendor to obtain 
an extension of a mortgage existing 
on the property. Moskow v. Burke, 
152. N.BH. 321, 255 Mass. 563. 


90. Webster v. Kings County 
Trust Co., 39 N.E. 964, 145 N.Y. 275. 


[a] Thus, where a purchaser un- 
der a contract to convey free from en- 
cumbrance is tendered a deed subject 
to unpaid mortgages with permission 
to deduct their amount from the pur- 
chase money and waives the satisfy- 
ing of the mortgages, and insists on 
their being kept alive, he cannot en- 
force a literal performance of the con- 
tract. Webster v. Kings County 
Trust Co., 39 N.E. 964, 145 N.Y. 275. 


91. Langley v. Kirker, 225 N.W. 
931, 247 Mich. 443. 


Stout v. Edwards, 
210 S.W. 128. 
hall,” 118 \N.W. 
(dictum). 

[a] Reason for rule.—‘A waiver 
is an intentional relinquishment of 
a known right.” Prichard v. Mulhall, 
118 N.W. 43, 45, 140 Iowa 1, 


(Mo.App.) 
See Prichard v. Mul- 
43, 140 Iowa 1 
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rights instead.°? 


chaser’s rights.°4 


title. 


[§ 646] b. What Constitutes Waiver®?’—(1) In 
Taking possession,®® or a continuance in 
possession,®® or accepting a conveyance,! or a con- 
tinuation to deal with the property as equitable own- 


General. 


93. Lewis v. Hamilton’s Ex’rs, 151 
AoliZ OO LEP a. 73, 
94. Lewis v. 

supra. 
95. Prichard v. Mulhall, 118 N.W. 
43, 140 Iowa 1. 


Hamilton’s Ex’rs, 


96. Aron v. Rialto Realty Co., 136 
A. 339, 100 N.J.Eq. 513 [aff 140 A. 
918, 102 N.J.Eq. 331]. 


97. Waiver of delay in furnishing 
abstract see infra § 669. 


98. Ala.—Bay Minette Land Co. v. 
Stapleton, 139 So. 342, 224 Ala. 175. 


N.J.—Randolph v. General Invest- 
OFSe CO, 24. Al 765) 96° N.J.Wig. 2227, 
[rev on other grounds 128 A. 156, 97 
N.J.Eq: 493]; Melick—v. Cross, 51 A. 
16, 62 N.J.Eq. 545. 

N.Y.—Tompkins v. Hyatt, 28 N.Y. 
347; Coray v. Matthewson, 7 Lans. 
80, 44 How.Pr. 80; Schultz v. Busen- 
dorf, 191 N.Y.S. 629, 117 Misc. 405. 


S.D.—Geister v. Brown, 207 N.W. 98, 
49 S.D. 262. 


Tex.—Jones v. Taylor, 7 Tex. 240, 
56 Am.D. 48. 


Vt.—Brown v. Fine, 158 A. 669, 104 
VE221: 


Va.—Christian v. Cabell, 
(63 Va.) 82. 

Eng.—Bousfield v. Hodges, 33 Beav. 
90, 55 Reprint 300; Sibbald v. Lowrie, 
2 Eq.Rep. 485. See In re Gloag, 23 
Ch.D. 320 (holding that there is a 
distinction between defects which the 
vendor can remove, and defects which 
he cannot, and of the former, a taking 
of possession is not a waiver thereof, 
but those which the vendor cannot re- 
move, the taking of possession with 
knowledge thereof constitutes a 
waiver). 

Ont. —Commercial | Bank v. McCon- 
nell, 7 Grant Ch. 323. 


See Jack v. McConkey, 208 I1l.App. 
84. 


22 Gratt. 


[a] Alterations in buildings.—A 
purchaser who with knowledge of de- 
fects in the title takes possession and 
makes important alterations in the 
buildings upon the premises waives 
his right to make objections to the 
title. Wallace v. Hesslein, 29 Can. 
S.C. 171; Commercial Bank v. Mc- 
Connell, 7 Grant Ch. (Ont.) 323. 


{b] Specific performance, — The 
fact that there was a half-acre school 
site on a half section of land, of 
which the purchasers procured and 
retained possession without objection, 
is insufficient to prevent specific per- 
formance. Pollard v. Larson, 211 N. 
W. 998, 115 Neb. 136. 


{c] Purchaser obtaining posses- 
sion by trickery, with knowledge of 
the existence of an easement for a 
millrace, waived the right to com- 
pensation for diminution in value be- 
cause of the millrace. Kutschinski y. 
Thompson, 138 A. 569, 101 N.J.Eq. 


A promise of the vendor to give 
less than he agreed to give in the contract of sale 
cannot be a consideration for the waiver of the pur- 
A retention of an abstract, pre- 
pared at the vendor’s expense, without objection,®® 
or an extension of time for performance, made by 
the vendor,®® has been held to constitute a sufficient 
consideration for the vendee’s waiver of a defective 
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er of,? or without protest making payments on,* the 
property after notice of a defect in the title, or a 
failure to object within a reasonable time after dis- 
covering the defect,* or long possession without in- 
quiry as to,® or objection to,® the vendor’s title, or a 
ratification of the contract of sale with full knowl- 
edge of the defects,’ is a waiver of the defect in re- 
gard to the right to compel a conveyance of all the 


estate the vendor had agreed to convey. As a rule 


649. 


99. Mich.—Corbett v. Schulte, 77 
N.W. 947, 119 Mich. 249. 


Mo.—Minor v. Edwards & Price, 12 
Mo. 137, 49 Am.D. 121. 


: Melick v. Cross, 51 A. 16, 62 
N.J.Eq. 545. 


Ohio.—Hunter v. Goudy, 1 Ohio 449. 


Or.—McCourt vy. Johns, 53 P. 601, 33 
Or. 561. 


Va. 
Co., 27 S.H. 466. 

Restoration of possession as a con- 
dition precedent to rescission by pur- 
chaser see supra §§ 468—470. 


1. Sessa v. Arthur, 66 N.E. 804, 183 
Mass. 230; Minor v. Edwards & Price, 
12 Mo. 137, 49 Am.D. 121; Shurtz v. 
Thomas, 8 Pa. 359; Bricker v. Kline, 
86 Pa.Super. 594; Powell v. Barring- 
ton, 2 Pa.L.J. 159; Pennock v. Clay- 
pole, o1-Phila. -(Pa.) 27: ‘Coleman: v. 
Whittle, 60 S.E. 523, 79 S.C. 212, 128 
Am.S.R. 841, 

[a] Widow’s dower.—(1) Where 
a purchaser accepts a conveyance by 
the administrators of his vendor, this 
is a waiver of his right to a title clear 
of the encumbrance of the widow’s 
dower. Shurtz v. Thomas, 8 Pa. 359. 
(2) Where the purchaser accepted a 
deed of the husband without the 
wife’s dower renounced, and gave a 
bond and mortgage for the balance on 
the price with full knowledge of the 
facts, he must be presumed to have 
waived his right to have the dower 
renounced, and to have chosen to rest 
on the warranty in the deed. Coleman 
v. Whittle, 60 S.B. 523, 79 S.C. 212, 128 
Am.S.R. 841. 


[b] Remote vendor.—A purchaser 
knowing of a defect before accepting 
title and releasing his own vendor is 
precluded from calling on a remote 
vendor to make good an alleged de- 
ficiency. Tennent v. Caffery, 129 So. 
128, 170 La. 680. 


[ec] Request for deed with knowl- 
edge of the defects in the title is a 
waiver of further objection to the 
title. Franz v. Vincent, 133 N.W. 121, 
152 Iowa 680. 


2. Clarke vy. Fishback, 262 S.W. 265, 
203 Ky. 265; Harrington Co. v. Kad- 
rey, 148 A. 3, 103 N.J.Hq. 389. 


[a] TIllustrations.—(1) A vendee 
who, knowing the frontage was less 
than the contract recited, continued 
to deal with the property as the 
equitable owner, waived the right to 
object on such ground. Harrington 
Co. v. Kadrey, 148A.’ 3, 105 N.J.q. 
389. (2) <A purchaser ‘of land, not- 
withstanding terms of agreement re- 
quiring that title be clear, is not en- 
titled, in suit by seller for specific 
performance, to complain of a mort- 
gage on land, where he accepted land, 
treated it as his own, and sold it to 
others, it appearing that mortgage 


ak Ridge Land 


the fact that the purchaser has with full knowledge 
of the facts accepted the title to the property as full 
performance of the contract, and has acquiesced 
therein, constitutes a waiver. 8 


The bringing of a 


covered also other lands amply secur- 
ing it, the purchasers of which as- 
sumed its payment. Clarke v. Fish- 
back, 262 S.W. 265, 203 Ky. 265. 

3. Hyman v. Boyle, 214 N-W. 163, 
Zoo. Mich. Shick wel Devan IS Lele oslo 
N.W. 337, 38 S.D. 321 [reh den 164 N. 
W. 67, 39 S.D. 221]. But see Silfvast 
v. Asplund, (Mont.) 29 P.(2d) 631 
(holding, where the vendor covenants 
to convey marketable title on the pay- 
ment of the last installment, that the 
purchaser’s payment of intermediate 
installments, with constructive or 
actual knowledge of existing clouds 
on title, was not a waiver of the re- 
quirement to convey a marketable 
title). 

4 Wilson v. Riddick, 69 N.W. 1039, 
100 Iowa 697; Melick v. Cross, 51 A. 
16, 62 N.J.Eq. 545. See Cummings v. 
Dolan, 100 P. 989, 52 Wash. 496, 132 
Am.S.R. 986 (ho'ding purchaser’s con- 
duct to be waiver by failure to object 
to want of identification cf p2rty to 
conveyance in vendor’s chain of title). 


3 5. O’Connor v. Beatty, 2 Ont.A. 
97. 

& “White: v.. Crandall, Gla.) 143 
So. 871 [rev 137 So. 272]. 

7. Schifferdecker v. Busch, 225 N. 


Y.S. 106, 130 Misc. 625. 


[a] Entering into rew contract 
which extends the tim? for payments 
and delivery of deed, with full knowl- 
edge of the defects in the vendor's 
title, is a waiver thereof. Gamet v. 
Allender, 210 N.W. 49, 50 S.D. 307. 


8 Iowa.—Warner v. Hamill, 
N.W. 939, 134 Iowa 279. 


Mass.—Marcus v. Clark, 70 N.E. 
433, 185 Mass. 409. 


N.Y.—Rosenberg v. Jacobson, 
N.Y.S. 595, 56 Misc. 698. 


Eng.—Ex p. Sidebotham, 4 Deac.&C. 
693, 4 L.J.Bankr. 27, 2 Mont.&A. 146. 


B.C.—Boyde!l v. Hames, 21 B.C. 171. 


Ont.—McDonald v. Garrett, 8 Grant 
Ch. 290. 


[a] Circumstances indicating ap- 
prova! ox title.—(1) Writing a ietter 
apologizing for nonpayment, accepting 
a release of dower from a person 
whose title is identical, or giving a 
mortgage to secure the payment of : 
the purchase money were circum- 
stances indicating the approval of the 
title. McDonald v. Garrett, 8 Grant 
Ch. (Ont.) 290. (2) The purchaser’s 
request for a deed constitutes an ap- 
proval and acceptance of the vendor’s 
evidence of title, where, by the terms 
of the contract, the deed was not to 
be executed until the title was found 
to be good. In re First Nat. Bank of 
Adrian, 230 S.W. 358, 207 Mo.App. 115. 
(3) Where a contract required re- 
jection of an abstract of title, or a 
memorandum “stating in substance 
that the same is satisfactory,” a letter 
which said, ‘‘We find the title satis- 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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suit by the purchaser for specifie performance has 
been held to be a waiver of defects in the vendor’s ti- 
tle. A failure to point out defects in the title, when 
the purchaser is so required by the contract, is a 
According to some au- 
thority, a purchaser who accepts an abstract, pays 
the purchase money, and takes possession, in the 
absence of fraud, is conclusively presumed to have 
It has also been held that taking 
possession after delivery of an abstract of title is a 
prima facie waiver of objections appearing on the 
face of the abstract,1? and a mere subsequent ex- 
pression of a contrary intention is insufficient to re- 


waiver of the defects.1° 


accepted title.1+ 


factory,” was a sufficient acceptance. 
Fleming v. O’Donohue, 138 N.E. 183, 
306 Ill. 595. (4) Where purchasers 
of land under a contract of sale ac- 
cepted the title after having the ab- 
stract to the same thoroughly exam- 
ined by their attorneys, formally 
agreeing to take the land and pay 
the purchase price on the title shown 
by the abstract furnished them, they 
could not thereafter rescind the con- 
tract and recover back their money 
because of imperfections in the title. 
Warner v. Hamill, 111 N.W. 939, 134 
Iowa 279. (5) Where an agreement 
for the sale of land stated that the 
conveyance was to be subject to a 
mortgage of thirteen hundred dollars, 
but the deed and the purchase-money 
mortgage made after the agreement 
recited that the conveyance was sub- 
ject to a payment of interest on two 
dower charges of nine hundred dol- 
lars and four hundred dollars, respec- 
tively, the purchaser in proceedings 
against him under the purchase- 
money mortgage could not set up asa 
defense damages for the breach of 
the agreement in respect of the char- 
acter of the encumbrance. Gangloff 
v. Smaltz, 18 Pa.Super. 460. (6) A 
purchaser who is aware that the ven- 
dor was the auctioneer of the prop- 
erty must object at once if he desires 
to rely on that fact and failure to ob- 
ject is a waiver. Flint v. Woodin, 9 
Hare 618, 16 Jur. 719, 41 Eng.Ch. 618, 
68 Reprint 660. (7) While a pur- 
chaser may insist on title deraigned 
through plaintiff, instead of through 
the owner of the record title, who 
executes the deed, failure to object 
to the deed tendered on that ground 
waives such irregularity. Backman v. 
Park, 108 P. 686, 157 Cal. 607, 1837 Am. 
S.R. 153. y 


[b] Request for extension of 
mortgage.—Where a vendor agrees in 
writing to sell lands, and, on the pur- 
chasers being unable to comply with 
the contract, a written modification 
is made, whereby the purchasers are 
to pay less, and the vendor is to con- 
vey subject to a mortgage, and it then 
develops that there are two outstand- 
ing mortgages, and on being present- 
ed with the deed and discharges of 
the two mortgages the purchasers re- 
quest that the mortgages be extend- 
ed, and afterward request further 
time for themselves, the request for 
the extension of the mortgages is a 
waiver of the purchasers’ excuse for 
nonperformance that there were two 
mortgages instead of one, and such 
excuse cannot be urged as a defense 
to the vendor’s action for a forfeit 
payable on the purchasers’ default. 
Hurlburt v. Fitzpatrick, 57 N.E. 464, 
176 Mass. 287. 


9. Cameron v. Sowicka, 227 N.W. 
717, 248 Mich. 616; Levin v. Hamil- 
ton, 206 N.W. 526, 233 Mich. 2038. 

[a] Reason for rule.—A bill for 
specific performance necessarily ad- 
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to a waiver.!& 


mits that the purchaser is content 
with the title. Cameron v. Sowicka, 
227 N.W. 717, 248 Mich. 616. 


10. Sage Land & Improvement Co. 
Deo 157 P. 244, 30 Cal.App. 


11. L. A. Leathers Development 
Co. v. Orange Inv. Co., 120 So. 329, 
97 Fla. 278. 


fa] Purchaser who accepts ab- 
stract and maintains possession of 
the property is in no position to ob- 
ject subsequently to defects in the 
title. Benjamin v. Savage, 191 N.W. 
408, 154 Minn. 159, 35 A.L.R. 97. 

12. Bown v. Stenson, 24 Beav. 631, 
53 Reprint 501; Burnell v. Brown, 1 
Jac.&W. 168, 21 Rev.Rep. 136, 37 Re- 
print 339; Fleetwood v. Green, 15 Ves. 
Jr. 594, 33 Reprint 879. 

13. Bown vy. Stenson, 24 Beav. 631, 
53 Reprint 501. 


14. Bown y. Stinson, supra. 
15. Backman vy. Park, 108 P. 686, 
157 "Cal: 607,137 Am-S'R, 158: 


16. See case infra this note. 


[a] Thus a purchaser entitled to 
a good title does not, by remaining in 
possession and continuing to make 
improvements after defects in the 
paper title have been shown, waive 
his right to a good title, where the 
vendor continued to assert that he 
had a good title, and that, even if the 
paper title was defective, he had a 
perfect title under the statute of limi- 
tations. Rankin v. Sterling, 3 Ont. 
L. 646, 1 Ont.W.R. 243. 


17. See cases infra this note. 


[a] Thus taking of possession by 
a purchaser of land under a contract 
of sale stipulating that the vendor 
would at a future date furnish a satis- 
factory abstract of title, does not, 
as a matter of law, amount to a 
waiver of the stipulation relating to 
the title. Read v. Loftus, 108 P. 850, 
82 Kan. 485, 31 L.R.A.N.S. 457; Ontjes 
v. Thomas, 208 N.W. 230, 49 S.D. 626. 
(2) Where the vendor and his agent 
assured purchaser that she would be 
allowed to maintain phySician’s office 
on the premises, despite covenant re- 
stricting the use of the land to resi- 
dential purposes, and that the re- 
strictions would be removed, the pur- 
chaser, although knowing of the re- 
striction, did not waive it. Bertola v. 
Allred, 189 P. 489, 46 Cal.App. 593. 


18. See cases infra this note. 


[a] Thus (1) a purchaser who ex- 
tends to the vendor additional time in 
which to perfect the title, and in the 
meantime sells to the vendor’s hus- 
band certain bookcases attached to the 
house, and when the husband com- 
mences to remove them while the 
vendor is in possession suggests that 
the husband wait until the examina- 
tion of the title is completed, does 
not waive the defects in the title. 
Kountze v. Helmuth, 35 N.E. 656, 140 
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but the presumption,!? as the presumption can only 
be rebutted by a fair inference derived from the acts 
of the purchaser.1* A failure to object to receiving 
title through one other than the vendor is a waiver of 
such irregularity.!® 
constitute a waiver of a defect in the vendor’s title 
may not have this effect because of his continued 
assertion that he has a good title,!® or because of his 
promise to remedy the defect.17 


Facts not showing waiver. 
unequivocally show an acceptance of the title as 
performance of the contract of sale do not amount 
A purchaser who merely aceepts a 


Acts which would otherwise 


Facts which do not 


N.Y. 432. (2) Where the purchaser 
upon discovering the defect in title 
immediately notified the vendor, a 
bank, and continued to urge the of- 
ficials of the bank to perfect the title, 
the delay before bringing suit being 
due to a mistaken belief that the 
bank would do everything necessary 
to perfect the title, he will not be 
deemed to have waived the defect. 
First Nat. Bank v. Coffin, 42 S.W.(2d) 
402, 184 Ark. 396. (3) When the 
purchaser refused to take title upon 
the vendor’s admission that he could 
not perfect title, the fact that prior to 
this time the purchaser had attempt- 
ed to sell the property, at a profit, 
does not amount to a waiver of the 
defects in the title. Texas Cent. Co. 
v. Arbetter, (Tex.Civ.App.) 1 S.W.(2d) 
334. (4) Mere approval of the title 
by the purchaser before entering into 
an executory contract for purchase 
does not, in the absence of an express 
agreement or of facts constituting an 
estoppel, waive purchaser’s right to 
a deed carrying the title, on the final 
execution of the contract. Craig v. 
White, 202 P. 648, 187 Cal. 489. (5) 
A letter written by the purchaser, 
while under the mistaken impression 
that clear title could be conveyed un- 
der the contract, on removal of a dis- 
ability, so indicating a preference for 
the manner of removing the disabil- 
ity, is not a waiver of rights binding 
the vendor to furnish an abstract of 
good title. Ferguson v. Mounis, (Tex. 
Civ.App.) 281 S.W. 616. (6) An 
agreement by a purchaser to accept 
a quitclaim deed of the vendor con- 
tracting to sell premises described is 
not a waiver of any defect in the title. 
Wallach v. Riverside Bank, 100 N.E. 
50, 206 N.Y. 434. (7) Purchaser’s re- 
quest for adjournment to later date, 
made before date set for closing title, 
did not waive objections to incum- 
brances of tenancies and tax lien. 
Warner yv. Doscher, 210 N.Y.S. 83, 213 
App.Div. 117 [aff 150 N.E. 574, 241 N. 
Y. 605]. (8) The purchasers do not 
waive their objections to the ven- 
dor’s title by writing to the vendor 
that “‘we are still ready (as we have 
been ever since the examination by 
our attorneys of the abstract . . .) 
to carry out our part of the contract.” 
Bolton v. Huling, 63 N.E. 140, 195 Ill. 
384 [rev 91 Ill.App. 350]. (9) Since 
it is the duty of the vendor to dis- 
close the existence of onerous and 
unusual covenants contained in a 
lease under which the property is 
held, or at least to afford the purchaser 
an opportunity of inspecting the lease 
prior to the signing of the contract, 
where the vendor has failed in his 
duty in this respect, a stipulation in 
the contract that ‘‘the vendor’s title is 
accepted by the purchasers,” will not 
preclude the purchasers from insist- 
ing that a good title has not been 
shown and obtaining a return of their 
deposit, inasmuch as they have a 
right, when such a condition is in- 
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conveyance of, or who takes possession of, and 
exercises acts of ownership over,?® or enters into 
a formal contract of sale of,?1 the premises, without 
knowledge of the defects in title, does not, as a mat- 
ter of law, waive objections to the title. 
the property, made by the purchaser, subject to the 
result of litigation, after setting up the defect as 


a defense to specific performance, 


serted, to aSsume that the vendor has 
disclosed what it was his duty to dis- 
close, and the condition must be read 
as precluding objection on that foot- 
ing. In re Haedicke, [1901] 2 Ch. 666. 
(10) Where an examination of title 
to land sold showed a reservation of 
aright of way by a railroad, the orig- 
inal grantor of the property, a demand 
of a curative deed from the railroad 
company as to such right of way was 
not limited to a doubt as to the suffi- 
ciency of two prior deeds of the rail- 
road company in conveying the prop- 
erty, but extended to the defect caused 
by the reservation, so as not to justi- 
fy a finding of a waiver as to the 
same. Dosch vy. Andrus, 126 N.W. 
1071, 111 Minn. 287. (11) The refus- 
al of a third person to accept a deed 
to the purchaser on the ground that 
he has no authority to accept on be- 
half of the purchaser does not waive 
the objection that the deed is insuffi- 
cient to convey the title. Robards v. 
Marley, 80 Ind. 185. 


{[b] Evidence held not to show 
waiver.—Colby v. Plymouth Road 
Development Corporation, 232 N.W. 
237, 251 Mich. 663; Dosch v. Andrus, 
126 N.W. 1071, 111 Minn. 287; Denison 
vy. Ladd, (Nev.) 10 P.(2d) 637; Owens 
v. Jackson, (Tex.Civ.App.) 35 S.W. 
(2a) 186; Neff v. Rubin, 154 N.W. 
976, 161 Wis. 511. See Weiss v. Cla- 
mitz, 203 Ill App. 246. 


19. Ill—Stevenson v. Mathers, 67 
Til. 123. 


Me.—Porter v. Noyes, 2 Me. 22, 11 
Am.D. 30. 


Mo.—Minor v. Edwards & Price, 12 
Mo. 137, 49 Am.D. 121. 


N.J.—Earle v. Earle, 
273. 

Okl.—Ammerman v. Karnowski, 234 
Penis 109 OKLa156; 


But see Walker v. Close, 125 So. 
521, 126 So. 289, 98 Fla. 1103 (dictum 
to the effect that there is a marked 
difference between the right of a ven- 
dee, after a contract has been execut- 
ed by a conveyance of the land, and 
his right while the contract is in the 
executory state, in that in the first 
case defects in the title, which ex- 
pose him to the hazard of litigation 
or the threat of litigation, do not gen- 
erally entitle him to any relief against 
the vendor) ]. 


{a] Mlustration.—The acceptance 
of a deed to the property without 
knowledge that the premises are sub- 
ject to an inchoate right of dower is 
not a waiver of the encumbrance. 
Porter v. Noyes, 2 Me. 22,.11 Am.D. 
30. 

[b] Acceptance of deed by pur- 
chaser under mistaken belief that the 
vendor has performed his part of the 
agreement does not obligate the pur- 
chaser to complete his part of the 


16 N.J.Law 


agreement. Stevenson v. Mathers, 67 
Tl. 123. 
{[c] Acts held not to amount to ac- 


cc@tance of deed.—Where a deed ten- 
dered by the vendors was sent by the 
purchaser to a title insurance com- 
pany in answer to a request for a cor- 
rect description of the land, and the 
purchaser subsequently requested the 
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of the defect.?? 


A lease of 


is not a waiver 


company to have the title examined 
and draw upon him for the balance of 
the purchase money ‘as soon as the 
title should be examined and found to 
be clear and marketable,” the purchas- 
er did not thereby authorize the rec- 
ord of the deed by such company, and 
did not by such record waive a de- 
fective and unmarketable title which 
he never intended to accept or take. 
Bates v. Palmer, 77 P. 954, 144 Cal. 


20. Ark.—Jackson v. Barnes, 229 S. 
W. 713, 148 Ark. 234, 


Ill.—Page v. Greeley, 75 Ill. 400. 

Iowa.—Lillienthal v. Bierkamp, 110 
N.W. 152, 133 Iowa 42. 

Kan.—Read v. Loftus, 108 P. 850, 
82 Kan. 485, 31 L.R.A.N.S. €57. 


Mass.—Sessa v. Arthur, 66 N.E. 804, 
183 Mass. 230. 


Mo.—Danzer v. Moerschel, (App.) 
214 S.W. 849, 7 A.L.R. 1162. 
Neb.—Bliss v. Schlund, 242 N.W. 


436, 123 Neb. 253 [cit Cyc]. 


N.J.—Simpson vy. Klipstein, 105 A. 
218, 89 N.J.Eq. 543 [rev 102 A. 242, 88 
N. J: Hg. 229]. « 


Okl.—Ammerman v. Karnowski, 234 
P. 774, 109 Okl. 156. 


Tex.—Cooper v. Singleton, 19 Tex. 
260, 70 Am.D. 333; Jones v. Taylor, 
7 Tex. 240, 56 Am.D. 48. 


Eng.—Bown v. Stenson, 24 Beav. 
631, 53 Reprint 501; Simpson v. Sadd, 
4 De G.M.&G. 665, 3 Eq.Rep. 2638, 53 
Eng.Ch. 521, 43 Reprint 668; Wright 
Vv. Griffith, 1) Ir'Chy 695; Lurpand y- 
Rhodes) U3im le) Chir se0, ss tb eeve Ds 
N.S. 844, 16 Wkly.Rep. 1074; Stevens 
v. Guppy, 6 L.J.Ch.O.S. 164, 3 Russ. 
171, 27 Rev.Rep. 59, 3 Eng.Ch. 171, 38 
Reprint. 540; Johnes v. Claughton, 2 
L.J.Ch.O.S. 118; Burroughs v. Oakley, 
38 Swanst. 159, 19 Rev.Rep. 188, 36 
Reprint 815; Fludyer v. Cocker, 12 
Ves.Jr. 25, 8 Rev.Rep. 275, 33 Reprint 
10; Osborne v. Harvey, 1 Y.&Coll. 116, 
20 Eng.Ch. 116, 62 Reprint 815. 


Alta.—Whitney v. Belder, 15 Alta. 
L. 9; Greig v. Franco-Canadian Mortg. 
Co., Ltd., 10 Alta.L. 44. 


Ont.—Gordon y. Harnden, 18 Grant 


Ch. 231; Darby v. Greenlees, 11 Grant 
Ch. 351; Crooks v. Glenn, 8 Grant 
Ch. 239; Commercial Bank v. McCon- 


nell, 7 Grant Ch. 323; Jackson vy. Jes- 
sup, 6 Grant Ch. 156; O’Keefe v. Tay- 
lor, 2 Grant Ch. 305. 


[a] Acts held not to amount to 
waiver.—Under a contract providing 
for immediate possession, the erection 
of two workshops upon the land by 
the purchasers, the division of the 
property between them when they dis- 
solved their partnership, and the ac- 
ceptance of a conveyance at another 
time of another lot said to depend on 
the same title, was held not to be a 
waiver of their right to examine the 
title. Darby v. Greenlees, 11 Grant 
Ch. (Ont.) 351. But see Re Mulhol- 
land, 20 Ont.L. 27, 14 Ont.W.R. 1112 
(holding, where the purchaser went 
into possession without any consent, 
or under any agreement, express or 
implied, and made material altera- 
tions in the building, that he waived 
vendor’s defects of title). 


[§ 646 


A notice from the purchaser to the — 


vendor that the land sold does not answer the de- 
scription and that he will not complete the sale is 
not a waiver of objections to the title.?% 
larations of the purchaser of an intention to waive 
objections to the title do not necessarily constitute 
a waiver,”* nor is merely giving the wrong reason 
for a valid objection a waiver.?> 


Mere dec- 


A. conditional offer 


{[b] Illustration.—Where a vendor 
of land agreed that if the title was 
not approved by the vendee’s attorney 
he would pay the necessary costs of 
a suit to quiet title, the vendee, by 
taking possession and cutting timber 
supposing that such suit would be 
brought, did not accept the title as it 
stood and was not relegated to a suit 
on the covenants of warranty in the 
deed tendered by the vendor, but could 
sue for the value of property given 
in exchange when such suit was not 
brought. Jackson v. Barnes, 229 S.W. 
718, 148 Ark. 234. 

{c] UWnder contract providing for 
unlimited time for vendor to furnish 
an abstract showing title to be in him- 
self, and that the purchasers were to 
take possession, the taking of posses- 
sion by the purchaser and exercising 
acts of ownership over the property 
did not constitute a waiver of the 
right to a satisfactory title when it 
was not until the delivery of the ab- 
stract that the purchasers knew that 
the vendor had not perfected his title 
to the land. Bliss v. Schlund, 242 N. 
W. 436, 123 Neb. 253. 


{d] Taking possession and sowing 
crops is not a waiver. Mitcheltree v. 
Irwin, 13 Grant Ch. (Ont.) 537. 


[e] Acts of ownership under 
special agreement that the purchas- 
er shall take possession and receive 
back his money if the title proves 
defective, is not a waiver of defects 
of title. Fraser v. Bennett, 1 Jur, 
473. 


21. Moore v. Clarke, 289 P. 520, 157 


Wash. 573. 


22. Knight Sugar Co. v. Webster, 
(Alta.) [1929] 4 Dom.L.R. 591. 


23. Scott v. Garnett, 7 N.B. 624. 


24. Swan. v. Drury, =22' - Pick 
(Mass.) 485. 


[a] Illustration.—Where the ven- 
dor of land on which there was an en- 
cumbrance tendered a warranty deed 
it was held that the declarations of 
the purchaser made previously to the 
tender that he should not insist on 
the removal of the encumbrance were 
not to be deemed a waiver of excep- 
tion to the title, unless, taken in con- 
nection with what took place at the 
time of the tender, the whole evidence 
proved that the purchaser intended at 
that time to waive such exceptions: 
for such declarations, being made 
without consideration, were not ob- 
ligatory, it not appearing that the 
vendor acted on the faith of them, or 
had been subjected to any damage or 
expense thereby. Swan v. Drury, 22 
Pick. (Mass.) 485. 


25. Koch v. Streuter, 83 N.E. 1072, 
232 Ill. 594. 


[a] Tlustration.—Where defend- 
ant sought to justify his refusal to 
perform the contract on the ground 
that plaintiff did not furnish an ab- 
stract of tithe showing a good mer- 
chantable title in him, and he specifi- 
eally objected to a certain clause in a 
deed in plaintiff's chain of title, he: 
could not be held to have waived the 
objection because he gave the wrong 
reason for it, where such clause in 
fact created a trust in favor of a third 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 646-647] 


by the purchaser to accept the title will not operate 
as a waiver where it is not accepted by the vendor.?® 
Discourtesies and undue insistence by the purchaser 
on his rights do not amount to a waiver of defects 
in the title.?7 ye 


Both parties unaware of defect. Where both the 
vendor and purchaser were unaware of an existing 
encumbrance, it has been held that the acceptance 
of possession and a deed without a warranty of title 
bound the purchaser to take the title at his own 
risk.?8 

Right to compensation. An acceptance of a con- 
veyance to the premises, without knowledge of an 
existing encumbrance, does not defeat the purchas- 
er’s right to compensation.2® According to some 
authority, the acceptance of a deed,*° or the taking 
of possession,*! after notice of a defect in title, is 
a waiver of the right to compensation, in the ab- 
sence of fraud.?2_ Elsewhere it has been held that 
acceptance of a conveyance after knowledge of a 
defect in title is not, as a matter of law, a waiver of 
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the right to compensation.?* A continuation in pos- 
session after notice of a defect in title, subsequently 
ascertained after the taking of possession, does not 
destroy the right to compensation for such defect.** 


Burden of proof. The person who asserts a waiv- 
er of a defect in title must prove it.35 


Province of court and jury. What acts or decla- 
rations amount to a waiver is a question of law for 
the court to decide,?® and whether such acts or dee- 
larations were made or performed are questions of 
fact for the jury.?7 

[§ 647] (2) Averment of Specific Ground of Non- 
performance as Waiver of Other Grounds. The gen- 
eral rule is that if the purchaser alleges a specific 
ground as a reason for non-performance by him, 
this amounts to a waiver of defects not specifically 
stated which could have been cured by the vendor,?’ 
or which were known at the time of the making of 
the specific objections and which the vendor had no 
opportunity to remove,®® although the vendor will 
be required to perfect his title before a decree 


person. Koch v. Streuter, 83 N.E. 


1072, 232 Ill. 594. 


aac Mead v. Fox, 6 Cush. (Mass.) 


27. Ansorge vy. Belfer, 161 N.E. 450, 
248 N.Y. 145. 


[a] Rule applied. — A refusal by 
the purchaser to consent to an ad- 
journment to close title, where ven- 
dor’s wife had not signed the deed, 
is not a waiver of the right to object 
to the title on that ground, and on the 
commencement of an action by the 
vendor, the purchaser could raise ob- 
jections to title by answer. Ansorge 
v. Belfer, 161 N.E. 450, 248 N.Y. 145. 


28. Whittemore v. Farrington, 76 
NY. 452. 
{a] Illustration. — Where a pur- 


chaser under an oral agreement to 
convey is entitled to a deed with cove- 
nants of warranty, but on paying the 
consideration, and demanding and be- 
ing refused such deed, accepts a deed 
without the covenants, takes posses- 
sion and improves the lands, believing 
the title to be clear, in the absence 
of fraud he is not entitled to any 
equitable relief against a subsequent- 
ly discovered encumbrance. Whitte- 
more v. Farrington, 76 N.Y. 452. 


29. Lehman v. Paxton, 7 Pa.Super. 
259, 42 Wkly.N.C. 194. 


[a] Reason for rule.—A covenant 
to convey free of encumbrances, con- 
tained in the contract of sale, is not 
merged or extinguished by a deed 
to the premises. Lehman v. Paxton, 
7 Pa.Super. 259, 42 Wkly.N.C. 194. 


30. Coleman v. Whittle, 60 S.E. 523, 
79 S.C. 212,°128 Am.S.R.: 841. 


SL. Melick Gy. Cross) *5iaeA. 216,062 
N.J.Eq. 545. 


32. Coleman v. Whittle, 60 S.E. 523, 
79 S.C. 212, 128 Am.S.R. 841. 


33. Sessa v. Arthur, 66 N.E. 804, 
183 Mass. 230; Powell v. Barrington, 
2. Patdoe 159. 


{a] Dilustration—The acceptance 
of a conveyance to the property with 
notice that the property is subject to 
a passageway and existing rights of 
drainage is not such a waiver of the 
vendor’s breach of contract to convey 
free from encumbrances, as a matter 
of law, as to defeat the right of the 
purchaser to maintain an action for 
damages. Sessa v. Arthur, 66 N.E. 
804, 183 Mass, 230. 


34. Melick v. Cross, 51 A. 16, 62 
N.J.Eq. 545. 

35. Minor v. Edwards & Price, 12 
Mo. 137, 49 Am.D. 121. 


36. Minor v. Edwards & Price, 
supra. 
37. Page v. Greeley, 75 Ill. 400; 


Minor v. Edwards & Price, 12 Mo. 137, 
49 Am.D. 121; Magaw v. Lothrop, 4 
Watts & S. (Pa.) 316. 

[a] For example, where the pur- 
chaser, with knowledge of an en- 
cumbrance, held possession for two 
years, it was a question for the jury 
whether he had not intended to waive 
a strict compliance with the terms of 
the contract, and rely on the cove- 
nants in the deed in case of his dis- 
turbance. Vroman vy. Darrow, 40 IJl. 
itr pals 

38. Colo.—Doyle v. Miles, 219 P. 
1068, 74 Colo. 182 [cit Cyc]. 

Ga.—Cowdery v. Greenlee, 55 S.E. 
918, 126 Ga. 786, 8 L.R.A.N.S. 137. 


Tll.—kKennedy v. Wilbur, 166 N.E. 
541, 335 Ill. 33; Vincent v. McElvain, 
136 N.E. 502, 304 Ill. 160; Gibson v. 
Brown, 73 N.B. 578, 214 Ill. 330. 


Towa.—Condit v. Johnson, 139 N.W. 
477, 158 Iowa 209; Prichard v. Mul- 
hall, 118 N.W. 48, 140 Iowa 1. 


Mass.—Smith v. McMahon, 83 N.E. 
9, 197 Mass. 16; Curtis v. Aspinwall, 
114 Mass. 187, 19 Am.R. 332; Gerrish 
v. Norris, 9 Cush. 167. 


Mich.—Schwartz v. Woodruff, 93 N. 
W. 1067, 182 Mich. 513. 


Minn.—Kehrer v. Seeman, 235 N.W. 
386, 182 Minn. 596; John v. Timm, 190 
N.W. 890, 153 Minn. 401. 


N.Y.—Higgins v. Eagleton, 50 N.E. 
287, 155 N.Y. 466; Reynolds v. White, 
118 N.Y.S. 979, 134 App.Div. 248; 
Rosenberg v. Feiering, 105 N.Y.S. 812, 
121 App.Div. 190; Coon v. Campbell, 
240 N.Y.S. 772, 1388 Mise: 567. But 
see Morange v. Morris, 34 Barb. 311 
[aff 3 Abb.Dec. 314, 3 Keyes 48, 32 
How.Pr. 178] (holding that the re- 
fusal of a purchaser of land to ac- 
cept it on account of a specified en- 
cumbrance is not a waiver of other 
defects of title). 


N.D.—Woodward v. McCollum, 111 
N.W. 623, 16 N.D. 42. 

S.D.—Vangsness v. Bovill, 2385 N.W. 
601. 

Tex.—Bourland v. Huffhines, (Civ. 


App.) 244 S.W. 847. 


Utah.—Harris v. Chipman, 
242, 9 Utah 101. 


Va.—Wolford vy. 
237, 123 Va. 280. 


Wash.—Singer v. Guy Inv. Co., 111 
P. 886, 60 Wash. 674; Cummings v. 
Dolan, 100 P. 989, 52 Wash. 496, 132 
Am.S.R. 986. 


[a] Waiver held not to be shown 
by making of specific objection.—(1) 
Statement by purchaser, on refusing - 
vendor’s tender of performance, made 
more than two years after contract 
executed, that vendor should not ex- 
pect him to take land, when it had 
gone down in price, is not a refusal 
solely because of land’s depreciation 
in value, but means that after the 
long delay he should not be called on 
to take the land when it had so great- 
ly depreciated in value, and the rule 
that party after litigation is begun 
is estopped from giving reason for his 
conduct different from that previously 
given is inapplicable. Quinn v. Olsen, 
298 EF. 704. (2) The opinion of pur- 
chaser’s attorneys submitted to ven- 
dors after rejection of title shown 
by corrected abstract pointing out 
particularly one defect and stating 
that they had not rechecked the ab- 
stract to see if other defects had been 
corrected was not a waiver of other 
defects pointed out in opinion sub- 
mitted on original examination of ab- 
stract prior to correction, and not 
specified in such subsequent opinion. 
aS Berry, (Tex.Civ.App.) 236 S. 
VV. e 


[b] Attorney held to have been 
acting for vendor.—Where contract 
required merchantable title, purchas- 
er was not required to accept deed 
when a two-twelfths interest was out- 
standing, although attorney employed 
to give opinion as to sufficiency of ti- 
tle, in advising vendor as to what 
would be necessary to make abstracts 
comply with the contract, failed to 
point out such defect, since in so ad- 
vising vendor he was acting as agent 
of vendor, and not purchaser. Bour- 
land v. Huffhines, (Tex.Civ.App.) 269 
S.W. 184 [aff (Commn.App.) 280 S.W. 
561]. 

Averment of specific objections as 
grounds for rescission as waiver of 
other grounds of rescission see supra 
§ 446. ; 

39. Smith y. David, 148 S.E. 265, 
168 Ga. 511. 
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Jackson, 96 S.E. 
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against the purchaser will be awarded.*® However, 
it has been held that, where there is some encum- 
branee, such as an encroachment, of which the pur- 
chaser was unaware, the failure to include such in 
the specifie objections is not a waiver thereof.*+ 
Where the purchaser has relied on certain objections 
as a basis for his refusal to take title, mere techni- 
cal objections, made as a basis for a lawsuit, will be 
disregarded.42, An objection to an encumbrance 
is waived where the purchaser states that it is un- 
necessary to have it satisfied, as he intends to: rely 
on other objections,** and after litigation has begun 
the purchaser cannot raise new objections which are 
such as could have been cured by the vendor.** Ac- 
cording to some authority, a failure to object to a 
defect which could not have been obviated if insist- 
ed on is not a waiver of such defect.*® 


[§ 648] (3) Estoppel To Assert Defects in Title. 
The purchaser may, under some circumstances, be es- 
topped to set up the vendor’s defective title as a 
defense to an action for the purchase price or spe- 
cific performance.*® The purchaser cannot take ad- 
vantage of an act done, or the omission to do it, in 
regard to the title to be transferred, where such act 
or omission was designedly caused by himself.4? 
Where the purchaser has led the vendor to believe 
that certain restrictions were not objectionable, and 
as a result the vendor had made no effort to remove 
them, it has been held that the purchaser was es- 
topped to object to such restrictions.48 Where the 
purchaser, on examination of the abstract of title, 


VENDOR AND PURCHASER 


[§§ 647-649 


decided that a certain defect in title was not an 
encumbrance, but made other specific objections to 
the title, which the vendor corrected at considerable 
expense, it has been held that the purchaser was 
estopped to claim that the defect was an encum- 
branee.*® Acquiescence in the bringing of a suit by 
the vendor to quiet title does not estop the purchaser 
from demanding a marketable title when the suit, as 
instituted, would not quiet title as to all possible 
claimants.°° 


Performance rendered impossible by purchaser. 
Where, according to the contract of sale, the pur- 
chaser was to pay the taxes as they fell due, and the 
vendor was to furnish a fee-simple title, except for 
tax liens, the failure of the purchaser to pay taxes, 
by reason of which title passed to the state, has been 
held not to relieve the vendor of his obligation to fur- 
nish a fee-simple title, except for tax lhens.°? 


[§ 649] c. Oral Waiver. It has been held, under 
the statute of frauds, that a purchaser who in a 
written contract stipulates for a good title cannot be 
required to accept a defective title on the ground 
of a verbal waiver of the stipulation, as the effect 
is to substitute an oral contract for the sale of lands, 
which cannot be done under the statute.°* How- 
ever, it has been held that the right of the purchaser 
of land under a written or a written and sealed con- 
tract to have an existing mortgage or other encum- 
brance discharged before accepting title may be 
waived by parol.°* Also it has been held that the 
time for delivery of an abstract might be waived 


40. Schwartz v. Woodruff, 93 N.W.] P. 1088, 84 Kan. 541. broker’s commissions is not such con- 


1067, 132 Mich. 513. 


41. Ziebarth v. Manion, 296 P. 561, 
161 Wash. 201. 


42. Goodman v. Schwab, 121 N.Y. 
S. 69, 136 App.Div. 583. 


é 43. Cogswell v. Boehm, 5 N.Y.S. 
ie 


44. Ga.—Willingham Loan & Trust 


Co. v. Moore, 128 S.E. 751, 160 Ga. 
550. 

{ll.—Hungerford v. Behrends, 139| 
Nene 422, 308) Ti 406> IGibson ov. 


Brown, 73 N.E. 578, 214 Ill. 330. 


Iowa.—Gough vy. Loomis, 99 N.W. 
295, 123 Iowa 642; Hawes v. Swanzey, 
98 N.W. 586, 123 Iowa 51; Wold v. 
Newgard, 94 N.W. 859. 


N.J.—Harrington Co. v. Kadrey, 148 
As 3, 105 N.J.Hq. 389. 


N.Y.—Higgins v. Eagleton, 50 N.E. 
28%, 155 N.Y. 466. 


Tex.—Branom v. Scott, 
24 S.W.(2d) 499. 


Utah.—Harris v. Chipman, 
242, 9 Utah 101. 


45. Whalen v. Stuart, 108 N.Y.S. 
335, 123 App.Div. 446 [rev on other 
grounds 87 N.E. 819, 194 N.Y. 495, and 
motion den 88 N.B. 1134, 195 N.Y 524]; 
Hennig v. Smith, 151 N.Y.S. 444. 


[a] In Kansas it has been held 
that ordinarily a purchaser should 
make all his objections to the title 
disclosed by the abstract furnished 
him by the vendor with his first re- 
quirements, but if he fails to do so 
he will not be precluded from subse- 
quently rejecting the title on other 
valid grounds, unless the vendor, act- 
ing on the belief that the first require- 
ments were final, has so changed his 
situation that it would be unjust to 
allow further objections to be in- 
terposed. Linscott v. Moseman, 114 


(Civ.App.) 


33 =P. 


46. See cases infra this section. 


[a] Facts held to show estoppel. 
—Where purchasers were placed in 
possession of land under a contract 
for sale thereof and continued in pos- 
session until after an action was 
brought by the vendor for specific per- 
formance, and received the owner’s 
share of the crops raised on the land 
after they knew of the condition of 
the legal title, they were estopped 
from setting up alleged defects in 
such title, where it further appeared 
that the vendor was able to convey 
a title free from doubt. Keepers v. 
Yocum, 114 P. 1068, 83 Kan. 554, Ann. 
Cas.1912A 748. 


[b] Facts held not to show estop- 
pel—Where according to the con- 
tract the vendor is to pay a special 
assessment against the property, to 
which the parties under a mistaken 
belief deemed the property subject, 
the fact that the abstract showed that 
the assessment had not yet been made 
does not estop the purchaser from re- 
covering from the vendor the amount 
of the assessment. Greiner v. 
Swartz, 149 N.W. 598, 167 Iowa 543. 


47. Gold v. Schneider, 130 A. 133, 
2 N.J.Mise. 179. 


[a] Rule applied.—Where the con- 
tract for sale of land provided that it 
be delivered subject to mortgages 
held by banks, the purchaser is es- 
topped from recovering purchase price 
by enforcing breach, in that delivery 
was offered subject to mortgages held 
by individuals, where the purchaser 
had induced vendor, after making con- 
tract, to place mortgages in the hands 
of individuals rather than banks. 
Gold v. Schneider, 130 A. 133, 2 N.J. 
Misc. 179. 


[b] Mere signing of receipt for 


duct as to estop purchaser to deny 
that the title is imperfect. Alling y. 
Vander Stucken, 194 S.W. 443 [error 
refused]. 


48. Aron v. Rialto Realty Co., 140 
An 918, 102" Ne Bq’ 33" Pate U6 rae 
339, 100 N.J.Bq. 513]. 


49. Wheeler v. Beem, 208 P. 626, 
111 Kan. 700. 


[a] Illustration.—Where an attor- 
ney for the vendee, after examination 
of the abstract, made certain objec- 
tions and noted the fact that a lateral 
sewer was on part of the lot, but 
stated that it was not an encumbrance, 
and the parties agreed that the title 
should be corrected to meet the other 
objections of the attorney, which the 
vendor did at an expense of some two 
hundred fifty dollars, the vendee was 
estopped to claim that the sewer was 
an encumbrance. Wheeler v. Beem, 
208 P. 626, 111 Kan. 700. 


50. Smith v. Gaines, 
App.) 243 S.W. 665. 


51. Werner v. Zintsmaster, 61 F. 
(2a) 298. 


Performance or tender by vendor 
rendered impossible by purchaser see 
infra § 677. 

5a. Swan ov. Drury, 22). Pick 
(Mass.) 485; Goss v. Nugent, 5 B.&Ad. 
58, 2 N.&M. 28, 27 E.C.L. 34, 110 Re- 
print 713. 


[a] Reason for rule.—‘“This evi- 
dence would have had a tendency to 
vary and contradict the terms of the 
written contract, and had no tenden- 
ey to prove a subsequent waiver of the 
exception to the plaintiff's [vendor’s] 


(Tex.Civ. 


title.” Swan vy, Drury, 922 Pick. 
(Mass.) 485. 
53. Zempel v. Hughes, 85 N.E. 641, 


235 Ill. 424° Farmers’ Inv. Co.) v. 
O’Brien, 189 N.W. 291, 109 Neb. 19. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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by parol.>4 


[§ 650] d. Who Can Waive Defects. 
ance of a title by a joint purchaser is not binding 
upon the other purchaser so as to constitute a waiv- 


er by him.®> 


[§ 651] e. Effect of Waiver. 


orice:2 


to the remaining land.®** 


54. ane Be Dreyfoos, (Mo.App.) 26 
S.W.(2d) 9 


A 5S: Rasen ve. Dunn 10) Ls /Ch; 
67. 
[a] Evidence held to show waiver 


by both parties.—Shupe v. A. J. King 
Realty Co., (Mo.App.) 29 S.W.(2d) 230. 

56. Ellas Inv. Co. v. Nobles, 135 
So. 909, 102 Fla. 475. 

[a] Bule applied.—Where the pur- 
chaser has waived the delay in fur- 
nishing an abstract he cannot refuse 
further compliance with the contract 
because of the vendor’s failure to fur- 
nish the abstract, without making a 
request therefor. Prouty v. Tupper, 
(S.D.) 236 N.W. 303. 

57. Danziger v. Benson, 166 P. 313, 
AT5NCal 565. 

58. Schifferdecker v. Busch, 225 N. 
Y.S. 106, 180 Misc. 625. 


59. Goldstein v. Ehrlick, 124 A. 761, 
96 N.J.Eq. 52; Hartman v. Church 
Const. Co., 139 A. 484, 101 N.J.Eq. 512 
[aff 143 A. 917, 103 N.J.Eq. 371]. 


60. Time’ of perfection of vendor’s 
title as affecting mutuality required 
for specific performance see Specific 
Performance § 22. 


61. Sorensen vy. Larue, 252 P. 494, 
43 Idaho 292; Dickerson vy. Morse, 212 
N.W. 9338, 203 Iowa 480. 


62. James v. Burchell, 82 N.Y. 108. 


[a] Thus, where the vendor con- 
veyed the land to a third person on 
the day the contract containing a cov- 
enant of seizin was made, the cove- 
nant was broken, whether the convey- 
ance was before or after the making 
of the contract. James v. Burchell, 
82 N.Y. 108. 

63. See supra § 40. 

64. Ala.—Jones v. State, 14 So. 
115, 100 Ala. 209; Harris v. Carter, 3 
Stew. 233 (holding that if the vendor 
has no title and so notifies the pur- 
chaser, the purchaser cannot complain 
provided the title is good at the time 
fixed for performance). 

Ariz.—Steward v. Sirrine, 267 P. 598, 
34 Ariz. 49. 


Ark.—McGregor v. Echols, 239 S.W. 
736, 153 Ark. 128; Yeates v. Pryor, 11 
Ark. 58; Drennen y. Boyer & Clark, 
5 Ark. 497. 


Cal.—Craig v. White, 202 P. 648, 187 
Cal. 489; Lemle v. Barry, 183 P. 148, 
181 Cal. 6; Dore v. Southern Pac. Co., 
124°P3 817, 163 Cal. 182; Backman v. 
Park, 108 P. 686, 157 Cal. 607, 137 Am. 
S.R. 153; Hanson v. Fox, 99 P. 489, 
155 Cal. 106; Joyce v. Shafer, 32 P. 
320, 97 Cal. 335; Easton v. Montgom- 
ery, 27 P. 280, 90 Cal. 307, 25 Am.S.R. 
123; Maloney v. Houston, 197 P. 661, 
51 Cal.App. 585; Winkler v. Jerrue, 


A vendee, after 
waiving objections to the vendor’s title or perform- 
ance, cannot rely on such defects as a ground for 
refusing performance or recovery of the purchase 
A waiver of a defect of title as to part of 
the land has been held not to operate as a waiver as 
According to some author- 
ity, a waiver of defects of title once made can never 
be revoked ;°* but according to other authority, if 
the purchaser consents to take an inferior title to 
the one stipulated in the contract, he may change 
his mind, and at the time of performance insist 
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on the title stipulated in the contract.°® 


The accept- 


[§ 652] 7. Time of Existence of Title and Rem- 
edy of Defects®°—a. In General. 
vendor must furnish under an executory contract 


A title, which a 


for the sale of land calling therefor, must ordinarily 


129 P. 804, 20 Cal.App. 555. 


D.C.—Hazleton v. Le Duc, 10 App. 
1BWOe eS) 


Fla.—Burke v. Wallace, 124 So. 30, 
98 Fla. 604. 


Idaho.—Bell v. Stadler, 174 P. 129, 
31 Idaho 568. 


Kan.—McAdam y. Leak, 208 P. 569, 

eee Kan. 704. 
y.—Dupre v. Hortsman, 38 S.W. 

Gan, 236, 238 Ky. 382; Ward Real Es- 
tate v. Childers, 2 S.-W. (24) 601, 223 
Ky. 302; Nolan v. Highbaugh, 245 S: 
W. 146, 196 Ky. 563 [quot Cyc]; Smith 
v. Cansler, 83 Ky. 367, 7 Ky.L. 317. 

Md.—Southern Real Hstate Co. v. 
Strub, 97 A. 705, 128 Md. 513. 


Attar ak ee enti v. Jordan, 104 Mass. 

Mich.—Chappus v. Lucke, 224 N.W 
432, 246 Mich. 272; Silfver v. Daenzer, 
133 N.W. 16, 167 Mich. 362. 

Minn.—Trainer v. Lammers, 188 N. 
W..10138, 152 Minn. 415; Smith v. 
Po iceuacker, 180 N.W. 248, 147 Minn. 
oO . 

Mont.—Silfvast v. Asplund, 20 P. 
(2d) 631; Friedrichsen v. Cobb, 275 P. 
267, 84 Mont. 238; Hogsed v. Gillett, 
199 P. 907, 60 Mont. 467. 

N.Y.—Friedman v. Dewes, 33 N.Y. 
Super. 450; Camp v. Morse, 5 Den. 161. 


N.D.—Golden Valley Land & Cattle 
Co. v. Johnstone, 141 N.W. 76, 25 N.D. 


148; Martinson vy. Regan, 123 N.W. 
285, 18 N.D. 467. 
Or.—Hawkins v. Rodgers, 179. P. 


563, 905, 91 Or. 483. 

Pa.—Ley v. Huber, 3 Watts 367. 
See Lewis v. Hamilton’s Px’rs, 151 A. 
812, 301 Pa. 173 (stating that the ven- 
dor could subsequently perfect his ti- 
tle and perform the contract). 


S.C.—Searles v. Auld, 111 S.E. 785, 
113 S.C. 430. 


Tenn.—McWhirter v. Swaffer, 6 
Baxt. 342; Goss v. Singleton, 2 Head 
67; Blackmore vy. Shelby, 8 Humphr. 
439. 

Tex.—American Nat. Bank of Wi- 
chita Falls v. Haggerton, (Civ.App.) 
250 S.W. 279; Runnells v. Pruitt, (Civ. 
App.) 204 S.W. 1017. 


Wash.—Zizich v. Holman Security 
iver Goulet 1023; 130) by toianedid 
Wash. 392. 

W.Va.—Schilling v. Short, 15 W.Va. 
780. 

Wis.—Knapp v. Davidson,.192 N.W. 
75, 179 Wis. 493; Diggle v. Baulden, 4 
N.W. 678, 48 Wis. 477. 

Eng.—Langford v. Pitt, 2 P.Wms. 
629, 24 Reprint 890; Murrell v. Good- 
year, 1 De G.F.&J. 432, 62 Eng.Ch. 331, 


. 


be good title as of the date when the same is re- 
quired by the contract to be furnished.*! 
absence of a covenant of seizin,®? a vendor, who at 
least has means of obtaining title, may enter into a 
valid contract to convey realty to which he has no 
title or a less interest than he agrees to convey,®* in 
which case it is necessarry only that he have a suf- 
ficient title to satisfy the requisites of the contract 
at the time for conveyance.®# 
true when the purchaser, at the time of the making 
of the contract, 
have title to the land,®® and it is immaterial if the 
vendor has encunibered the property after the sale, 


In the 


This is particularly 


knows that the vendor does not 


45 Reprint 426; Wilks v. Smith, 2 
Dowl.P:CuNiSy 22115," 10) IMS Wee esobs 
Games v. Bonner, 54 L.J.Ch. 517, 38 
Wkly.Rep. 64. 

See Lang v. Hedenberg, 198 Ill.App. 
470 [aff 115 N.B. 566, 277 Ill. 368]; 
Hayward v. Campbell, 43 So. 910, 119 
La. 56 (holding that under the circum- 
stances of the case, the offer of title 
was timely, and that the purchaser 
was bound to accept it). 


[a] In England and Canada the 
rule is that if the vendor has not a 
title in himself and cannot compel 
third parties to supply him with the 
title, the moment the purchaser be- 
comes aware of that fact he is enti- 
tled to rescind the contract, and is 
under no obligation to give the vendor 
time to acquire a good title; but 
where the vendor has a complete title 
at the date of the contract, or the 
power to make a complete title at the 
date of the contract, and the only 
default of which he is guilty is in not 
having satisfied the purchaser by 
showing this title, the purchaser can- 


not rescind on that account. See su- 
pra § 441. 
[b] Encumbrance removable by 


date of performance.—The mere ex- 
istence of an encumbrance on the 
property, which it is within the power 
of the vendor to remove on the date 
fixed for the performance of an execu- 
tory contract for the conveyance of 
real estate, does not constitute a 
breach of the contract on the part of 
the vendor. Glaser v. Eisen Realty 
Co, AST ING Sh 17a 


[ec] Deed in escrow.—Under a con- 
tract providing for deferred payments, 
and where title is not to pass until 
the completion of such payments, and 
there is to be an escrow holder of the 
deed during the time in which the 
payments are to be made, the vendor 
need not have marketable title until 
the time set for performance, and it 
is not necessary that he have mar- 
ketable title when the deed is depos- 
ited in escrow. Silfvast v. Asplund, 
(Mont.) 20 P.(2d) 631. 


[d] Execution of mortgage with 
right to redeem.—A vendor by execut- 
ing to a third person a mortgage con- 
taining a power of sale, but reserv- 
ing the right to redeem, until the 
expiration of the time for redemption, 
has not disabled himself to perform so 
as to enable the purchaser to recover 
the price paid. Lane v. Shackford, 5 
N.H. 130. 

Character of vendor’s title in re- 
gard to his right to maintain action 
for damages see infra § 1524. 

65. Keifer vy. Dreier, 205 N.W. 


472, 
200 Iowa, 798. 
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if at the time of performance he is able to deliver 
the required title.6* In some jurisdictions it is held 
that a vendor cannot compel a purchaser to take an 
estate of which the vendor was not the legal owner 
at the time of the sale, or did not at least have a 
legal or an equitable means to make himself so,°? 
or if he fraudulently concealed his want of title at 
the time of sale.68 A vendor who has the right to 
redeem the land from a tax sale,®°® or who holds a 
title bond for the land, and has fulfilled its condi- 
tions,*® or who is a subpurchaser of the land,’? has 
sufficient means of obtaining title to take the per- 
formance of the contract out of the operation of 
the rule. Elsewhere the vendor may enforce the con- 
tract if he has title at the time of performance, re- 
eardless of his lack of title at the time of the mak- 
ing of the contract.7* According to other authority, 
the enforceability of the contract under such cireum- 
stances depends on whether or not the vendor was 
a bona fide contractor at the time of the making of 
the contract.7* Of course, special provisions in the 
contract as to perfecting the title or remedying de- 
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fects must be complied with.74 Where the vendors 
contracted to convey land to which they had no 
title, the vendor is under no obligation to pay the 
purchase money to enable the vendor to secure ti- 
tle.75 Where a vendor of land remedies a defect, 
the purchaser is not required to accept the land if 
any act has been done in the meantime to invalidate 
the title.”® 


Duty to obtain evidence to cure defects. If there 
is a breach or gap in a record title, it becomes the 
duty of the vendor to look up the evidence neces- 
sary to satisfy the purchaser that the title is good.7”. 


[§ 653] b. Time of Remedying Defects. If time 
is of the essence of the contract, as it generally is 
at- law and may be in equity, the title must be per- 
fected at the time fixed for-performance by execu- 
tion and delivery of the deed,7® and the effect of a 
breach of the contract in this respect is not avoided 
at law by the vendor subsequently becoming enabled 
to comply, even if it be before any suit is brought 
on the contract,’® unless equities exist which excuse 


66. Whitney v. Crouch, 172 N.Y.S. 
729, 105 Misc. 268. 


67. Townshend v. Goodfellow, 41 
N.W. 1056, 40 Minn. 312, 3 L.R.A. 739; 
Ley v. Huber, 3 Watts (Pa.) 367; 
Topp v. White, 12 Heisk. (Tenn.) 165. 
See Smith v. Kurtzenacker, 180 N. 
W. 243, 147 Minn. 398 (holding that 
fraud, insolvency, or other equitable 
considerations did not exist at the 
inception of the contract). 

[a]. Reason for rule.—One who 
speculates on that which is not with- 
in his control is not a bona fide con- 
tractor. Ley v. Huber, 3 Watts (Pa.) 
367. 

68. McWhirter v. Swaffer, 6 Baxt. 
(Tenn.) 342; Topp v. White, 12 Heisk. 
(Tenn.) 165. 


Validity of such contracts see su- 
pra § 40. 


69. Ley v. Huber, 3 Watts (Pa.) 
67. 


70. McWhirter v. Swaffer, 6 Baxt. 
(Tenn.) 342. 

71. Townshend v. Goodfellow, 41 
N.W. 1056, 40 Minn. 312, 3 L.R.A. 739, 
12 Am.S.R. 736. 


72. Cal.i—Brimmer v._ Salisbury, 
140 P. 30, 167 Cal. 522; Backman v. 
Park, 108 P. 868, 157 Cal. 607, 137 Am. 
S.R. 153; Hanson v. Fox, 99 P. 489, 
155 Cal. 106, 132 Am.S.R. 72; Ander- 
son v. Willson, 191 P. 1016, 48 Cal. App. 
289; California Real Estate Co. v. 
Walkup, 150 P. 385, 27 Cal.App. 441. 
See Lemle v. Barry, 183 P. 148, 181 
Cal. 6 (stating that where there has 
been no fraudulent misrepresentation 
as to the vendor’s title, the fact that 
he has an imperfect title or no title 
at all at time of execution of a con- 
tract of sale does not invalidate the 
contract of sale, it being sufficient if 
vendor has good title at time he is 
called upon to perform). 


Ky.—Schmidt v. Martin, 251 S.W. 
999, 199 Ky. 782; Nolan v. Highbaugh, 
245 S.W. 146, 196 Ky. 563. 

Me.—Abbott v. Fellows, 100 A. 657, 
116 Me. 173. 

Mass.—Dresel v. Jordan, 104 Mass. 
407. 

Mont.—Hogsed v. Gillett, 199 P. 907, 
60 Mont. 467. 

N.J.—Caporale v. Rubine, 
226, 92 N.J.Law 463. 

N.Y.—Tanzer v. Bankers’ Land & 


105 A. 


Mortgage Corporation, 144 N.Y.S. 613, 
159 App.Div. 351; Whitney v. Crouch, 
172 N.Y.S. 729, 105 Misc. 268. 


73. Sweet v. Berry, (Tex.Civ.App.) 
236 S.W. 531; Long v. Martin, (Tex. 
Civ.App.) 234 S.W. 91 [error dism 247 
S.W. 827, 112 Tex. 365]; Armstrong v. 
Palmer, (Tex.Civ.App.) 218 S.W. 627; 
Hollifield v. Lundrum, 71 S.W. 979, 31 
Tex.Civ.App. 187. 

74 Curtis v. Goodenow, 24 Mich. 
18; Carroll v. Title Guarantee, etc., 
Co., 115 N.Y.S. 660, 131 App.Div. 221; 
Bull v. Willard, 9 Barb. (N.Y.) 641; 
Clute v. Robison, 2 Johns. (N.Y.) 595; 
Tuhten v. Loewen, 13 West.L.R. 
(Can.) 374; Brown v. Hoare, 16 Man. 
314. See Wold v. Newgaard, 98 N.W. 
640, 123 Iowa 233 (wherein there was 
a failure to have appraisal for deduc- 
tion from the purchase price by rea- 
son of defect in title, as required by 
contract). 

Method of remedying defect see 
infra § 655. 

Vendor’s promise to pay purchaser 
rr roe of perfecting title see infra 

Excuse for failure to remedy defect 
see infra § 658. 


75. Keifer v. Dreier, 205 N.W. 472, 
200 Iowa 798. 


76. Melancon’s Heirs y. Duhamel, 
7 Ga. 286, 11 La. 317. 

77. Ranck v. Wickwire, 164 S.W. 
460, 255 Mo. 42. 


78. U.S.—Washington v. Ogden, 1 
Black 450, 17 L.Ed. 203. 


Cal.—Depavo v. Rizzo, 149 P. 739, 
795, 27 Cal. App. 200. 


Tlil.—Hutchinson vy. Coonley, 70 N.E. 
686, 209 Ill. 437. 


Iowa.—Webb v. Hancher, 102 N.W. 
1127, 127 Iowa 269. 


La.—MeMillan y. Lorimer, 113 So. 
812, 164 La. 185; Marsh v. Lorimer, 
113 So. 808, 164 La. 175. 


Mass.—Smith vy. McMahon, 83 N.E. 
9, 197 Mass. 16. 


Minn.—Trainer v. Lammers, 201 N. 
W. 540, 161 Minn. 336; Williams v. 
Gilbert, 139 N.W. 502, 120 Minn. 299; 
Gregory v. Christian, 44 N.W. 202, 42 
Minn. 304, 18 Am.S.R. 507; Benedict 
v. Williams, 38 N.W. 707, 39 Minn. 77. 


Mont.—Silfvast v. Asplund, 20 P. 
(2d) 631. 


N.Y.—Brokaw v. Duffy, 59 N.E. 196, 
165. NOY 390, Si) NiY.Civ, Processus 
Friedman v. Fishbein, 213 N.Y.S. 158, 
215 App.Div. 174; Groden v. Jacob- 
son, 114 N.Y.S. 183, 129 N.Y.App.Div. 
508; Weil v. Radley, 52 N.Y.S. 398, 
31 N.Y.App.Div. 25 [aff 57 N.B. 1128, 
163 N.Y. 582]; Glenn v. Rossler, 34 
N.Y.S. 608, 88 Hun 74 [aff 50 N.E. 785, 
156. NY. 161); Harris! -v. Strodiiaite 
N.Y.S. 859, 57 Hun 592 [aff 30 N.E. 
962, 1382 N.Y. 392]; Morange v. Mor- 
ris, 34 Barb. 311 [aff 3 Abb.Dec. 314, 


38 Keyes 48, 32 How.Pr. 178]; Camp 
v. Morse, 5 Den. 161. 
Pa.—Westerman v. Means, 12 Pa. 


97; Ford v. Hedley, 62 Pa.Super. 380. 


S.D.—Benton v. Davison, 212 N.W. 
500, 51 S.D. 91. 


Wash.—Walsh v. Colvin, 
1085, 53 Wash. 309. a 


Wis.—Lutz v. Compton, 46 N.W. 889, 
77 Wis. 584. 


[a]. Reason for rule.—The cove- 
nant by the vendee to pay the price 
on the day named and of the vendor 
to convey are mutual, and the vendor 
is not entitled to a reasonable time to 
perfect title in himself after the date 
for the payment of the price. Wil- 


LOR ries 


liams v. Gilbert, 139 N.W. 502, 120 
Minn. 299. 
[b] Rule applied.—The vendee 


need not accept property subject to 
mortgage, where immediate satisfac- 
tion of the mortgage is impossible. 
Carr v. Dooley, 43 N.Y.S. 399, 19 Misc. 
553. 

[c] Under agreement to convey on 
demand, the vendor is entitled to a 
reasonable time after demand in 
which to prepare and deliver the con- 
veyance, but not to a reasonable time 
within which to complete and make 
good a defective title. Gregory v. 
Christian, 44 N.W. 202, 42 Minn. 304, 
18 Am.S.R. 507. 


{d] Failure to show release of cur- 
tesy.—A nonjoinder of defendant’s 
former husband, from whom she had 
obtained a divorce at the time of per- 
formance, in contract to convey real- 
ty, did not establish the contract’s 
invalidity, husband not conclusively 
appearing to have any interest at the 
time of passage of title. Dunlap v. 
Foss, 136 A. 257, 82 N.H. 449. 


79. Gregory y. Christian, 44 N.W. 
202, 42 Minn. 304, 18 Am.S.R. 507. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 
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' (holding that, 


a strict and seasonable performance,®® and it has 
been held that the vendor must actually have re- 
moved the defects by the time set for performance, 
mere power to remove the defects being insufficient.§+ 


Where time is not made material 


80. Gregory v. Christian, supra 
if equities existed 
which might have excused the ven- 
dor from strict and seasonable per- 
formance, he had failed to either plead 


or prove them). 


{a] Failure of purchaser to tender 
payment.—If the making of the deed 
by the vendor and payment by the 
purchaser are mutual and dependent 
obligations, and the purchaser fails 
to tender payment at the time set for 
performance, the fact that the vendor 
has no title then does not constitute 
a breach of the contract on his part, 
even though time is of the essence of 
the contract. If he acquires title and 
tenders a deed at any time before suit 
is brought to enforce payment, he puts 
the purchaser in default. Augsberg 
v. Meredith, 101 Ill.App. 629. 


[b] Failure to object.—W here ven- 
dor cured defects in abstract specified 
and relied on assurance that papers 
were acceptable until time for closing 
trade had expired, purchaser could not 
thereafter forfeit deposit as liqui- 
dated damages without allowing rea- 
sonable opportunity for cure of other 
defects. Carroll v. Jackson, (Tex.Civ. 
App.) 277 S.W. 427. 


[c] Where purchaser has under- 
taken to have abstract brought down 
to date, and an attachment is levied 
against the land, vendor who in the 
meantime has moved out of the state, 
is not guilty of breach of contract in 
not having the lien satisfied and the 
abstract extended until he has been 
informed of the attachment and has 
been given a reasonable opportunity 
to satisfy it. Farmers’ Inv. Co. v. 
O’Brien, 189 N.W. 291, 109 Neb. 19. 


{d] Where purchaser knew of de- 
fect in title, not disclosed by vendor’s 
abstract, nor by the records, and un- 
known to vendor, it was the duty of 
the purchaser to inform the vendor 
of the defect, where vendor, if he had 
such information, could perfect his 
title within the time required by con- 
tract of sale, and where the purchas- 
er, having such knowledge, does not 
inform the vendor of such defect, he 
cannot later claim a right to rescis- 
sion because of the failure of the 
vendor to cure the defect, without first 
giving him notice and a reasonable 
opportunity to cure it. Miller v. Ru- 
zicka, 190 N.W. 216, 109 Neb. 152. 


[e] Waiver of time.—Where the 
purchaser received an abstract, and 
retained it until after the agreed time 
for furnishing an abstract showing 
good title, before making any objec- 
tions, the court erred in refusing to 
permit the vendor to show that, had 
opportunity been given, he could have 
corrected the abstract within a rea- 
sonable time. St. Clair v. Hellweg, 
159 S.W. 17, 173 Mo.App. 660. 


Waiver of time of performance see 
supra §§ 259-260. 


81. Silfvast v. Asplund, (Mont.) 
20 P.(2d) 631. 
[a] Tlustration.—The fact that 


the vendor held an option to purchase 
outstanding mineral rights was not 
alone sufficient, as the purchaser, 
where time is of the essence of the 
contract, has the right to have de- 
fects removed before the time set for 
performance. Silfvast v. Asplund, 
(Mont.) 20 P.(2d) 631. 


e2. Baton Rouge Investment & 
Realty Co. v. Bailey, 103 So. 184, 157 
La. 838; Leslie Bldg. Co. v. Spinella, 
139 A. 598, 101 N.J.Eq. 564. 
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83. Ark.—Foster v. Elswick, 4 S. 
W.(2d) 946, 176 Ark. 974, 57 A.L.R. 
1244; Smith v. Biddle. 286 S.W. 801. 
171 Ark. 644; Dollar v. Knight, 224 
S.W. 983, 145 Ark. 522. 

Cal.—Allstead vy. Nicol, 56 P. 452, 
123 Cal. 594; Bartlett v. McGee, 45 
P. 1029; Easton v. Montgomery, 27 
P: 280, 90° Cal. 307, 25 Am.S.R. 123; 
Burks vy. Davies, 24 P. 618, 85 Cal. 110, 
20 Am.S.R. 213. 

Conn.—Andrew v. 
715, 63 Conn. 109. 


Fla.—Reese y. Levin, 123 So. 809, 98 
Fla. 397 [foll 127 So. 341, 99 Fla. 654]. 

Ga.—Smith v. David, 148 S.E. 265, 
168 Ga. 511; Zapf Realty Co. v. 
Brown, 106 S.E. 748, 26 Ga.App. 443. 

Ill.—Burnap v. Sharpsteen, 36 N.E 
1008, 149 Ill. 225. 

Iowa.—Lewis v. Woodbine Sav. 
Bank, 174 N.W. 19, 187 Iowa 125; Car- 
roll v. Mundy & Scott, 170 N.W. 790, 
185 Iowa 527, 4 A.L.R. 811; Fagan v. 
Hook, 105 N.W. 155, 111 N.W. 981, 134 
Iowa 381; Hawes v. Swanzey, 98 N.W. 
586, 123 Iowa 51. 

Kan.—Bell v. Sternberg, 36 P. 1058, 
53 Kan. 571; Kimball v. Bell, 28 P. 
LOYD, 47) Kame ib. 

Ky.—Schmidt vy. Martin, 
999, 199 Ky. 782; Tapp v. Nock, 12 5S. 
Wee 13, OOM cyan 44 edie Key Late Ol bs, 
Smith v. Cansler, 83 Ky. 367, 7 Ky.L. 
317; Gaither v. O’Doherty, 12 S.W. 
306, 11 Ky.L. 594. 

Re eae: vy. Jordan, 104 Mass. 
407. 

Mich.—La Force v. Caspian Realty 
Co., 219 N.W. 668, 242 Mich. 646; Cur- 
tis v. Goodenow, 24 Mich. 18. 

Minn.—Trainer y. Lammers, 201 N. 
W. 540, 161 Minn. 336. , 

Mo.—Quigley v. Bartlett, (App.) 260 
S.Ww. 494. 

N.J.—Larkin v. Koether, 140 A. 920, 
102 N.J.Eq. 329 [aff 137 A. 849, 101 
N.J.Eq. 176]; Cramer v. Mooney, 44 
A. 625, 59 N.J.Eq. 164; Strell v. Zis- 
man, 136 A. 801, 5 N.J.Mise. 427 Laff 
141 A. 921, 103 N.J.Eq. 25]. 


N.Y.—Ballen v. Potter, 167 N.E. 424, 
251 N.Y. 224; Tripi v. Cocca, 242 N.Y. 
S. 177, 229 App.Div. 343; Urbis Real- 
ty Co. v. Globe Realty Co., 194 N.Y.S. 
535, 201 App.Div. 533; Schueler v. 
Dooley, 134 N.Y.S. 99, 149 App.Div. 814 
[rearg den 135 N.Y.S. 1142, 150 App. 
Div. 912]; Greenspan v. Saladino, 110 
N.Y.S. 240, 126 App.Div. 331; Hefford 
v. Lichtman, 190 N.Y.S. 554, 116 Misc. 
692; Brendan Realty Co. v. Goddard, 
197 N.Y.S. 290 [aff 303 N.Y.S: 921, 208 
App.Div. 802]. 

Ohio.—Condorodis v. Kling, 169 N.E. 
836, 33 Ohio App. 452. 

Okl.—Strain v. Statler, 240 P. 614, 
122 OK 233. 

Pa.—Kearney v. Hogan, 25 A. 1076, 
154 Pa. 112; Lersch v. Hay, 14 Pa. 
Super. 112; Fenimore vy. Howard, 29 
IPAMDiISt. sic. 

S.D.—Vangsness v. Bovill, 235 N.W. 
601. 

Tenn.—Baker v. Shy, 9 Heisk. 85. 

Tex;—Runnells v. Pruitt, (Civ. 
App.) 204 S.W. 1017; Raywood Canal 
& Milling Co. v. Sharp, (Civ.App.) 175 
S.W. 499. 

Va.—Reeves v. Dickey, 10 Gratt. (51 
Va.) 138 

Wash.—Garrison vy. Newton, 165 P. 
90, 96 Wash. 284, 4 A.L.R. 804; Distler 
vy. Dabney, 35 P. 188, 1119, 7 Wash. 


Babcock, 26 A. 


251 S.W. 
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demand for performance,*? and where no time is 
fixed, or where time is not of-the essence of the con- 
tract, the vendor is ordinarily entitled to a reason- 
able time, and only to a reasonable time, in which 
to perfect his title,8* particularly where the contract 


431. 

Alta.—Ballantyne v. Hettinger, 8 
Alta.L. 412; Krom v. Kaiser, 8 Alta.L. 
287; Goodchild v. Bethel, 8 Alta.L. 98; 
Krom y. Kaiser, 7 Alta.L. 467. 


Se BS Cn y. “Wilson, 3°BsG 

[a] lapse of time held reasonable. 
—(1) One day. Bean v. Brown, 259 
S.W. 47, 202 Ky. 215. (2) Twelve 
days. Allstead v. Nicol, 56 P. 452, 123 
Cal. 594. (8) Three months. Stelson 


v. Haigler, 165 P. 265, 63 Colo. 200, 3 
A.L.R. 550. (4) Six months. Betts 
v. Thrasher, 138 So. 500, 103 Fla. 926. 


[b] Inapse of time held unreason- 
able.—(1) Two months. Kearney v. 
Hogan, 25 A. 1076, 154 Pa. 112. (2) 
Sixty-four days. - Condorodis v. Kling, 
169 N.E. 836, 38 Ohio App. 452. 3) 
Four months, after delay of two years 
due to litigation over vendor’s title. 
Quinn vy. Olsen, 298 F. 704.-. (4) One 
year. Crawford v. Swanson, 6 La.A. 
(Orleans) 337. (5) Thirteen months. 
Alling v. Vander Stucken, (Tex.Civ. 
Ape.) 194 S.W. 443. (6) Two years. 

Carroll v. Mundy & Scott, 170 N.W. 
790, 185 Iowa 527, 4 A.L.R. 811 


[ec] Reasonable time held not to 
have been given.—Orange Soc. of New 
Jerusalem v. Konski, 121 A. 448, 94 
N.JEg. 1 632) efatt 022)7A. W535) 9 5aeNeoe 
Hq. 254]. 

[d] Rule applied.—Where time is 
not of the essence of the contract, the 
vendor, although not having good 
title at the inception of an action on 
the contract may later acquire good 
title and on a good tender the ven- 
dee must accept it. Werner v. Zints- 
master, 61 F'.(2d) 298; Zintsmaster v. 
Werner, 41 F.(2d) 634. 


[e] Cancellation of lis pendens.— 
Where time is not of the essence of 
the contract, and there actually is no 
cause of action against the vendor 
pending, the purchaser should give 
the vendor time to cancel the lis pen- 
dens, if that was necessary. Alpern 
v. Farrell, 117 N.Y.S. 706, 183 App.Div. 


oO. 


[f] Ground rent.—Where time is 
not of the essence of the contract, the 
purchaser should give the vendor a 
reasonable time to remove a ground 
rent of record, on which no payments 
had been made for at least fifty five 
years, and against which the vendor 
offered to indemnify the purchaser. 
Hausman v. Johnson, 32 Pa.Super. 339. 


{g] Where mortgagee’s right to 
money due under purchase-money 
mortgage is dependent on title to the 
property being perfected by a certain 
time in the absence of any stipulation 
in the nature of a forfeiture, his 
rights cannot be forfeited on failure 
to comply by the day, if he does so 
within a reasonable time. Curtis v. 
Goodenow, 24 Mich. 18. 


{h] Failure to make any effort to 
perfect title places the vendor in de- 
fault, when he is allowed a reasonable 
time by the contract, within which to 
perfect title. Wexler v. Poe, 222 N. 
W. 715, 245 Mich. 442. 


[i] Time held not to be of essence. 
—Where a vendor agreed to furnish 
an abstract showing good title, and 
on counsel’s discovering a defect 
which could be corrected only by an 
order of the probate court the parties 
entered into a supplemental agree- 
ment extending the time to May 1, it 
being deemed that the order could 
then be obtained, time was not of the 
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of sale provides that the vendor is to have a reason- 


able time to perfect his title.*4 


In equity, however, a different rule prevails.8® 
Unless time is of the essence of the contract,®® or 
in the absence of circumstances which would make 
it inequitable,8? or which would put the vendor in 
any position different from that in which he would 
have been in if the closing had been on a later day, 
rather than on the law day,*® a delay in making 
a good title does not generally impair the rights 
of the vendor,®® especially where the purchaser is 
but it is sufficient if the vendor 


in possession ;?° 


essence of the contract, and, where 
the April probate term was not held 
and the vendor was diligent in pro- 
curing the order thereafter, there was 
substantial performance, and the pur- 
chaser could not recover the initial 
payment. Gilstrap v. Stahl, 227 S.W. 
598, 147 Ark. 415. 


{j] Passing of one term of court, 
where much study of the chain of 
title and legal points involved is re- 
quired, is not unreasonable delay. 
Dime Savings & Trust Co. v. Knapp, 
138 N.E. 723, 307 Ill. 432. 


{k] Where all parties knew that 
the vendor’s title was not perfect at 
the time the contract of sale was ex- 
ecuted, and the contract provided the 
time for delivery of possession to the 
purchaser, but did not make time for 
performance of the essence, the ven- 
dor had a reasonable time within 
which to perfect the title, and the pur- 
chaser could not rescind while the 
vendor was proceeding with reason- 
able diligence to perfect the title. 
Sharp v. Bremer, 185 N.W. 449, 192 
Iowa 797. 

{1] echnical defect.—Where time 
is not of the essence of a contract 
between vendor and purchaser, the 
vendor is entitled to a reasonable 
time in which to correct a technical 
defect in the title. Milton v. Craw- 
ford, 118 P. 32, 65 Wash. 145. 


[m] MNotice.—Where one party is 
guilly of unreasonable or unnecessary 
delay, the other party may by notice 
limit a reasonable time for perform- 
ance. Burnap v. Sharpsteen, 36 N. 
FE. 1008, 149 Ill. 225. 

&4. Tatum v. Levi, 3 P.(2d) 963; 
117 Cal.App. 83; Branom v:. Scott, 
(Tex.Civ.App.) 24 S.W.(2d) 499. 


[a] Under such provis'on.—The 
contract may be met by clearing up 
the title by suit, in which case the 
judgment of the court would complete 
the record. Crenshaw vy. True, (Tex. 
Civ.App.) 295 S.W. 632. 


{b] Survival of right to executrix. 
—Where a contract for the sale of 
Jand gave the vendor a reasonable 
time to cure defects in the title, and 
the vendor died pending the exam- 
ination of the title, his independent 
executrix was entitled to a reasonable 
time to have the will probated, if that 
wos necersary, or to procure whatever 
other orders might be necessary, to 
enable her to give a good title, and 
the purchaser could not refuse to 
accept the conveyance because of such 


delay. Schramm v. Hoch, (T'ex.Civ. 
App.) 241 S.W. 1087. 

25. Kappelmeier v. Newton Ga- 
rage, 224 N.Y.S. 623, 221 App.Div. 564. 

26. Kappelmeier v. Newton Ga- 
rage, Supra. 

87. Kappelmeier v. Newton Ga- 
rage, supra. 


88. Kappelmeier v. Newton Garage, 
supra. 
89. Cal.—Allstead v. Nicol, 56 P. 


VENDOR AND PURCHASER 


[§ 653 


makes a good title even after suit seeking a rescis- 


sion of the contract is brought,®! or even before 


fore trial;°® 


ee 123 Cal. 594. 
y.—Baker v. Combs, 22 S.W.(2d) 
443, 338 Tee Sie 
Pec .—Dresel v. Jordan, 104 Mass. 
pa mee godward v. Van Hoy, 45 Mo. 
Neb.—Seaver v. Hall, 70 N.W. 373, 
OreRee: 878 [aff 72 N.W. 217, 52 Neb. 


N.Y.—Kappelmeier vy. Newton Gar- 
age, 224 N.Y.S. 623, 221 App.Div. 564. 


[a] Correction of abstract.—W here 
the vendor has offered to establish 
the correctness of a recital in the ab- 
stract and thus render the abstract 
complete, the purchaser is not enti- 
tled to rescind the contract without 
affording the vendor a reasonable op- 
portunity of doing so. In re Bulen 
mas Shepherd’s Contract, [1924] 2 Ch. 

Ds 


ate Woodward v. Van Hoy, 45 Mo. 
91. Gillett v. Cheairs, 243 P. 1112, 
79 Colo. 20. But see Bozdech v. Mon- 


tana Ranches Co., 216 P. 319, 67 Mont. 
366 (holding that where purchasers 
under a land contract had elected to 
rescind because of defects in the ven- 
dor’s title, that the vendor was not 
entitled to further time either to cor- 
rect the title or to execute the proper 
conveyance). 


92. McCormick v. McIntire, 183 N. 
W. 589, 185 N.W. 454, 192 Iowa 746; 
Bell v. Sternberg, 36 P. 1058, 53 Kan. 
571; Allen v. Pfaltz & Bauer Realty 
Co.,, 236 Ney.S. 210,| 227 App.Div. 666. 

93. Woodward v. Van Hoy, 45 Mo. 
300. 

94. Gregory v. Keenan, 256 F. 949: 
Strain v. Statler, 240 P. 614, 112 Okl. 
233. 


95. Woodward v. Van Hoy, 45 Mo. 
300. 

96. Cal.—Allstead v. Nicol, 56 P. 
452, 123 Cal. 594. 

Ky.—Dupre v. Hortsman, 88 S.W. 
(2a) S236, 1238. Ky. 8822  “Youell =v, 
Gaines, 1 Ky.Op. 163. See Buford’s 


Adm’r v. Guthrie, 14 Bush 677 (hold- 
ing that a vendee in possession un- 
der an executed contract ard where 
the objections to the title are remov- 
ed during the progress of the suit, is 
not entitled to rescind the contract). 


Md.—Goodwin v. White, 59 Md. 
503; Gill v. Wells, 59 Md. 492; Buch- 
anan v. Lorman, 3 Gill 51. 

Mo.—Woodward v. Van Hoy, 45 Mo, 
300. 

Neb.—Seaver v. Hall, 70 N.W. 373, 
a 878 [aff 72 N.W. 217, 52 Neb. 
3 ZA 

N.J.—Schultz v. Pollock, 144 A. 9 
104 N.J.Eq. 205 [aff 189 A. 902, 102 N. 
J.Eq. 157]; Larkin vy. Koether, 140 A, 
920, 102 N.J.Eq. 329 [aff 137 A. 849, 
101 N.J.Eq. 176]; Gershonowitz vy. 
Neider, 123 A. 530, 95 N.J.Eq. 580. 


N.C.—Westall v. Austin, 40 N.C. 1; 


trial,°? or before a judgment’ or decree is rendered 
against him,?* and if any injury has resulted on 
account of the delay, the court will usually allow 
compensation in damages. 
cific performance it is sufficient if the vendor makes 
a good title at any time before the final deecree,°® 
particularly where no damage results therefrom.®7 
It has been held that in a suit for the purchase mon- 
ey the vendor may perfect his title at any time be- 
that in a suit.to foreclose the interest 


Thus in a suit for spe- 


Clanton y. Burges, 17 N.C. 13. 


Tenn.—Browning v. Browning, 11 
Lea 106; Blackmore v.* Shelby, 8 
Humphr. 439._ 

Va.—Mays v. Swope, 8 Gratt. (49 
Va.) 46; Braxton v. Willing, Morris 
& Co., 4 Call. (8 Vai) 288. 

W.Va.—Rollyson y. Bourn, 100 S.E. 
682, 85 W.Va. 15. 

Wis.—Gates v. Parmly, 66 N.W. 253, 
67 N.W. 739, 93 Wis. 294 
: alia Goedenid Ves Bethel, 8 Alta. 
de J . 

[a] In England (1) the rule as 
stated in the text is followed in gen- 
eral. Bennet College v. Carey, 3 Bro. 
Ch. 390, 29 Reprint 602; Salisbury v. 
Hatcher, 2 Y.&Coll. 54, 21 Eng.Ch. 54, 
63 Reprint 24; Byston v. Symonds, 
1 Y.&Coll. 608, 20 Eng.Ch. 608, 62 Re- 
print 1038; Hoggart v. Scott, 1 Russ. 
&M. 293, 5 Eng.Ch. 293, 39 Reprint 
bie Taml. 500. ee Eng.Ch. 500, 48 Re- 


print 199; Paton v. Rogers, 6 Madd. 
256, 56 Reprint 1088; Wynn v. Mor- 
Zany MMINICS- IVa alc) eo CamECeDE LNG MIO on 


Townsend vy. Campernown, 3 Y.&C. 
Exch. 505. (2) However, if the ven- 
dor cannot make a good title, the pur- 
chaser may repudiate the contract, 
and it is immaterial that the vendor 
is Subsequently able to complete the 
contract. ey, v. Debenham, 
[1891] 1 Ch. 412; Forrer v. Nash; 
35 Beav. 167, 55 "Reprint 858. (3) 
The court will not allow the cause to 
stand over in order that the vendor 
may be able to cure the defects in his 
title. Boswell v. Mendham, 6 Madd. 
373, 56 Reprint 1134. Compare Cham- 
berlain v. Lee, 10 Sim. 444, 16 Eng.Ch. 
444, 59 Reprint 687; Coffin v. Cooper, 
14 Ves. Jr.205; 33 Reprint 499 (holding 
that a purchaser cannot insist on 
being discharged from a report of de- 
fective title, if capable of being made 
good within a reasonable time, as to 
which the vendor will be put under 
terms). (4) After the court has come 
to the conclusion that there is no 
binding contract, it will not refer the 
case to a master to inquire whether 
the defect can be remedied. Clay vy. 
Hecate 5 De G.&Sm. 768, 64 Reprint 
7 

97. Raffel v. Epworth, 64 N.W. 
1052, 107 Mich. 143 (the purchaser 
cannot complain of an encumbrance 
which was released before damage 
resulted). 

$8. Cal.—Rhorer y. Bila, 23 P. 
83) Cals, 51. 


Iowa.—Winch v. Bolton, 
330, 94 Iowa 5738. 


Kan.—Bell v. Sternberg, 36 P. 1058, 
53 any S71: 


aaa ee Vv. 


274, 


63 N.W. 


Porter, 21 S.W. 


wate Tie ee v. Newman, 2 Miss. 
vo . 

N.C.—Hobson y. Buchanan, 2 S.E. 
180, 96 N.C. 444; Hughes vy. McNider, 
90 N.C. 248. 


Pa.—Convers v. Vanatta, .24 Pa. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 653-655] 


of the purchaser it is sufficient if the vendor is able 
to make a good title at the time:of the hearing of 
the cause;*® that pending a suit by the purchaser 
to rescind for a defect in the title in the absence of 
fraud, the vendor may cure the defect at any time 
before the hearing,! or before a decree;? and that, 
where a purchaser of land, having discovered a 
technical defect in the title, abandons it and sues 
to enjoin collection of the purchase money, the ven- 
dor may cure the defect before a decree.* 


In action by purchaser for damages for breach of 
the covenant to convey, it has been held that the 
vendor may tender a deed at any time before the 
final hearing,* and he will be liable for damages for 
the delay.® 


Express agreement as to the time of remedying 
defects and perfecting title must be complied with,° 
unless compliance therewith is waived’? or noncom- 
plianee excused.® 


Declaration of forfeiture and the bringing of an 
action to enforce it, by the vendor, has been held 
to fix a time beyond which the vendor would not be 
permitted to perfect his title.® 


Advance payment. If the purchaser completes 
payment before the ultimate period for making pay- 
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ment under the contract has expired, even though 
the contract permits him to do so, the vendor is en- 
titled to a reasonable time within which to perfect 
his title.1° 


Depreciation in value. According to some author- 
ity, the purchaser should be entitled to show that the 
property depreciated greatly in value before the 
title was cleared.11 


Where vendor has no title at the time fixed for 
performance, he is not entitled to an allowance of 
a reasonable time in which to acquire title.1? ° 


Question of fact or law. According to some au- 
thority, what is a reasonable time is a question of 
fact, and not one of law,'? although elsewhere it has 
been held that the question as to what constitutes 
a reasonable time is one of law for the court to 
decide.1# 


[§ 654] c. What Defects Are To Be Remedied. 
Alleged defects which are of no legal effect need 
not be cured by the vendor.?® 


[§ 655] d. Method of Remedying Defects. In the 
absence of a specific agreement as to the method of 
remedying a defect, it must be cured by a method 
which in law is operative as against the defect in 
question.t® If a specifie agreement has been made 


257; Kerr v. Kitchen, 17 Pa. 433. See 
Pope v. Michel, 42 A. 22, 189 Pa. 125 
(holding that it is no defense in a 
suit to recover the price of land sold 
that the deed first tendered, owing to 
a mistake in the deed from the gran- 
tor, included land to which the vendor 
had no title, where he had afterwards 
procured a conveyance of the land 
omitted, and had tendered the pur- 
chaser a deed thereto). 

Tex.—Mitchell v. Allen, 6 S.W. 745, 
69 Tex. 70; Keep v. Simpson, 38 Tex. 
203. 

99. McKinney v. Jones, 
606, 12 N.W. 381, 55 Wis. 39. 

1. Clanton v. Burges, 17 N.C. 13; 
Baker v. Shy, 9 Heisk. (Tenn.) 85. 
Contra Caruso v. Giacomino, 8 La.A. 
(Orleans) 73 (cannot be cured after 
suit brought). 

2. Westali v. Austin, 40 N.C. 1. 

3. Mays v. Swope, 8 Gratt. (49 Va.) 


11 N.W. 


4. Erie Gas Co. v. Haverstick, 56 
Pa. 28. 


5. Erie Gas Co. v. Haverstick, su- 
pra. 


6. See cases infra this note. 


[a] Particular contracts construed. 
—(1) Under an agreement requiring 
the purchaser to perform within fif- 
teen days, the vendors were not en- 
titled to two or three months within 
which to perfect their title. O'Neil 
v. Printz, 91 S.W. 174, 115 Mo.App. 
Pp WS (2) Under an agreement that 
the vendor shall be allowed two days 
in which to perfect the title, the ven- 
dor has two days after filing of the 
objections within which to perfect 
the title. MHollifield v. Landrum, 71 
SiWiew 979 sie -PexCiv, Aippy Siva G3) 
Under a contract for the sale of real 
estate, providing that fifteen days 
should be allowed for the examina- 
tion of title, and if the title should 
be defective, thirty days would be al- 
lowed to perfect it, the purchaser is 
not entitled to rescind the contract 
and recover the amount paid as a de- 
posit, on the ground of a defective 
title, until the expiration of the thir- 
ty days. Dennis v. Strassburger, 26 
P. 1070, 89 Cal. 583. (4) Where the 
vendor ‘conveyed land to the purchas- 


er, agreeing to pay off a mortgage 
thereon “fas soon as it can be, accord- 
ing to its terms,” it was the duty of 
the vendor to pay off the mortgage at 
the first opportunity. Likes v. Polk, 
55 N.W. 328, 88 Iowa 298. (5) A pro- 
vision that ‘fa reasonable time be al- 
lowed said owner to perfect the title, 
should defects be found by said pur- 
chaser,’ in a contract for the sale of 
land, does not give the vendor a rea- 
sonable time in which to obtain a title 
if he has none. Benedict v. Williams, 
38 N.W. 707, 39 Minn. 77. 


7. See infra § 656. 
8. See infra § 658. 


9. Sorensen v. Larue, 252 P. 494, 
43 Idaho 292. 


10. Wilson vy. Corcoran, 237 P. 521, 
73 Mont. 529. 

oie Freret v. Meux, 9 Rob. (La.) 
414. 


12. Burks v. Davies, 24 P. 613, 85 
Cal.. 110, 20 Am.S.R. 213; Nelson v. 
Chingren, 106 N.W. 936, 132 Iowa 383; 
Webb v. Hancher, 102 N.W. 1127, 127 
Iowa 269; Primm v. Wise & Stern, 
102 N.W. 427, 126 Iowa 528; Goetz v. 
Walters, 25 N.W. 404, 34 Minn. 241; 
ak ee v. Colvin, 101 P. 1085, 53 Wash. 
309. 

13. Smith v. David, 148 S.E. 265, 
LO Sa Gane6 Li 


14. Lewis v. Woodbine Sav. Bank, 
174 N.W. 19, 187 Iowa 125. 


15. See cases infra this note. 


[a] Thus (1) the vendor need not 
effect the release of a void lease. 
Roberts & Corley v. McFaddin, Weiss 
& Kyle, 74 S.W. 105, 32 Tex.Civ.App. 
47. (2) If one agrees to pay for land 
when the vendor shall remove “all 
claims, trespasses ,or incumbrances,” 
the encumbrances meant are those 
having color of right, and not those 
set up arbitrarily, and the trespasses 
meant are those existing at the time 
of the execution of the agreement. 
Abernathy v. Stowe, 92 N.C. 213. 

16. See cases infra this section. 

[a] Rule applied.—Where a debt 
for land is to be paid when a mort- 
gage is removed, the mortgage must 
be removed either by a deed or by a 
discharge on the record, according to 
the statute. Hoyt v. Swift, 13 Vt. 129, 


37 Am.D. 586. 


[b] Remedy held sufficient.—(1) 
A conveyance by a grantor to a gran- 
tee, both out of possession, given to 
remedy a defect because of failure to 
express a consideration in a former 
deed executed by the grantor, and to 
fortify the title of the possessor of 
the premises, or that derived from 
him, is valid for that purpose, and es- 
tops the grantor from setting up the 
defect. Fryer v. Rockefeller, 63 N.Y. 
268. (2) A vendor’s agreement to se- 
cure the vacation of a public street or 
road is fulfilled when the easement is 
extinguished by condemnation pro- 
ceedings by a railroad company. 
Price v. Whelan, 104 A. 807, 262 Pa. 
50. (8) Decree, in a suit by a ven- 
dor of land under contract to convey 
on full payment.of the price, brought 
while the purchaser was in posses- 
sion, and quieting the title in plain- 
tiff, is sufficient to render the title 
marketable within the terms of his 
contract. Gregory v. Keenan, 256 F. 
949. (4) An attempted sale by a trus- 
tee as an individual may be cured by 
a sale as trustee. Newberry v. Walk- 
er, 161 S.B. 100, 162 S.C. 478. (5) The 
failure of a widow to acquire the 
daughter’s share in the deceased hus- 
band’s lands before conveyance is cur- 
ed by a quitclaim deed from the 
daughter to the purchasers. Perkins 
v. August, 146 A. 831, 109 Conn. 452. 
(6) An alleged defect in description 
in title from M to A, where it appears 
that the property came into the pos- 
session of C, and M later conveyed 
to C, if there were an error in M’s 
conveyance to A it was cured by M’s 
conveyance to C. Padula v. Komi- 
shane, 146 A. 200, 104 N.J.Eq. 409. 
(7) Where a vendor conveys with 
covenants of general warranty, and 
adverse titles are set up which the 
vendor buys in, it is.no objection that 
the conveyances for such bought-in 
titles are made to the vendor in a suit 
by the purchaser claiming an abate- 
ment of the purchase money for de- 
fective title) Thompson v. Edwards, 
3 W.Va. 659. (8) Where a suit for 
specific performance is brought, two 
sets of trustees, through whom title 
passed, may be connected by proof 
that the second set were the succes- 


sors of the first. Reffon Realty Corp. 
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between the vendor and purchaser as to the method 
of curing a given defect, it is generally necessary 
that the vendor shall comply substantially with the 
agreement,!* and on the other hand such comph- 
A refusal to complete the pur- 
chase cannot be justified because of the existence 
of defects shown by the record which have been 


ance is sufficient.!8 


v. Adams Land & Building Co., 98 A. 
199, 128 Md. 656. (9) Where an ab- 
stract of title shows a deed of trust 
given to two persons, with a release 
Signed by one of them for both, but 
without other evidence of authority, 
an affidavit showing that the mortga- 
gees were partners removes the de- 
fect, and satisfies a condition in a 
contract to convey that the vendor 
will furnish a good abstract of title 
or remedy any defect. Bachman v. H. 
R. Ennis Real Estate & Investment 
Co., 204 S.W. 1115, 199 Mo.App. 674. 
(10) A rental in a deed of a mortgage 
which did not appear of record, if not 
cured by lapse of time, is cured by 
an action to quiet title, brought by 
the vendor, in which unknown claim- 
ants were made parties. Bates v. 
Smith, 205 N.W. 661, 48 .S.D. 602. (11) 
A defect in an abstract of title arising 
from its failure to show whether a 
grantee in the chain of title was mar- 
ried or single when she acquired the 
property is supplied by her affidavit 
averring that she was a widow when 
she acquired the title, and that as 
such she conveyed it. Singer v. Guy 
Inv. Co., 111 P. 886, 60 Wash. 674. 


[ec] Remedy held insufficient.—(1) 
Under a statute providing for certain 
foreclosure proceedings in Baltimore 
City, the filing for record in Balti- 
more county of foreclosure proceed- 
ings in Baltimore City did not cure 
the defect in title respecting land out- 
side the city to which the statute 
was inoperative. Ahrens v. Ijams, 
148 A. 816, 158 Md. 412. (2) An en- 
try by the probate judge on the mar- 
gin of the record of title certifying 
that an original deed, which was lost, 
had been brought to his office on the 
date of such entry, and that the re- 
corder had omitted the names of two 
witnesses appearing thereon, could 
not operate as a correction of the rec- 
ord nor render it self-proving, so as 
to make the title good and merchanta- 
ble. Messer-Johnson Realty Co. v. 
Security Savings & Loan Co., 94 So. 
734, 208 Ala. 541. (3) The defect in 
a record of title exhibiting an unat- 
tested and unacknowledged deed can- 
not be cured, nor the original deed, 
if lost, proven, so as to give a pur- 
chaser of the property a good and 
merchantable title, by introducing in 
evidence a supposed copy of the orig- 
inal deed supposed to have been kept 
by grantor as a record of the sale. 
Messer-Johnson Realty Co. vy. Securi- 
ty Savings & Loan Co., 94 So. 734, 208 
Ala. 541. (4) Under a contract to 
convey city property free from en- 
cumbrances, the existence of an ease- 
ment along one side of the property, 
of which the purchaser had no notice, 
was a material defect, and was not 
cured by obtaining a relinquishment, 
but substituting therefor a new ease- 
ment over strip on the opposite side 
of the lot. White v. Onondaga Coun- 
ty Sav. Bank, 171 N.Y.S. 426, 184 App. 
Div. 344. (5) Where contract for sale 
of land provided that, if the title was 
not good as shown by the abstract, 
the vendor would proceed with due 
diligence to have the same made good, 
there was no compliance with the 
agreement, where the vendor merely 
offered to allow the vendee the esti- 
mated cost of a suit to remove a cloud 
from the title. Wakeland v. Robert- 
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son, (Tex.Civ.App.) 219 S.W. 842. (6) 
A vendor offering in writing to con- 
vey a good title, while expressly ad- 
mitting an encumbrance thereon, con- 
sisting of a judgment lien, and de- 
manding payment of the price ac- 
cording to the contract, does not 
thereby obviate the defect in the ti- 
tle, nor place the purchaser refusing 
to pay the price in default. Snowden 
v. Derrick, 111 P. 757, 14 Cal.App. 309. 
(7) An objection to the title of a ven- 
dor, because of misdescription in a 
deed in the seller’s chain of title, is 
not affected by correction in deed 
and record, without authority of gran- 
tors. Brown v. Reichling, 121 P. 1127, 
86 Kan. 640. (8) Where by a contract 
to convey, subject to a covenant as 
to the pollution of a creek and a con- 
dition in a deed made by a remote 
grantor that a dog should not be kept 
on the premises, it was agreed that 
the vendor should deposit a certain 
sum with a trust company, to be paid 
the :purchaser if after eighteen 
months from delivery of the deed ven- 
dor did not record a proper release of 
the conditions, it was held that the 
parties contemplated a release by 
some one who might have a right to 
claim a forfeiture, or damages for 
breach of the covenant, and that an 
instrument, by vendor, purporting to 
release any right of forfeiture which 
she might have, did not entitle her to 
the deposit on refusal of the company 
to approve the release. Carroll v. Ti- 
tle Guarantee & Trust Co., 115 N.Y.S. 
660, 1381 App.Div. 221. 


Cure of defects in record title see 
supra §§ 539-5438. 


17. Worrell vy. Lusk, 106 S.E. 440, 
88 W.Va. 181. 


[a] Particular agreements con- 
strued.—(1) Under an agreement to 
procure release of conditions or cov- 
enants contained in prior deed a per- 
sonal release by the vendor is not 
sufficient. Carroll v. Title Guarantee, 
SEC OO, LL5. INEYnS. O60, nLodmeA DIO abaya 
221. (2) Under an agreement to per- 
fect title by a deed from R and wife, 
an instrument signed by R, in which 
he disclaims all right, title, or inter- 
est in the premises, and relinquishes 
and quitclaims all right in the prem- 
ises, is not a compliance. Curtis v. 
Goodenow, 24 Mich. 18. (3) Under an 
agreement whereby the vendor agreed 
to evict a leasee who was in default, 
a tender of a deed which provided 
merely that the land was subject to 
a certain lease, the leasee of which 
was, however, in default, was not a 
compliance with the terms of the con- 
tract. Triplett v. Bucholtz, 128 So. 
265, 99 Fla. 1112. 


18. See cases infra this note. 


[a] Thus, if the purchaser states 
that he will perform when a decree 
quieting title is obtained, he cannot 
after the entry of such decree refuse 
to perform on the ground that certain 
defendants may under the statute 
have the decree set aside within two 
years. Bales v. Williamson, 103 N.W. 
150, 128 Iowa 127. Compare Williams 
v. Doolittle, (Iowa) 88 N.W. 350 
(holding that, since Code § 1439, per- 
mits minors and persons of unsound 
mind to redeem from tax sales within 
a year after disabilities removed, and 
§ 3796 gives all defendants served by 


validated by a validating statute.'® 
the vendor included other lands in his action to quiet 
title, to save expense to both parties, is no matter 
of complaint to the purchaser.” 

[§ 656] e. Waiver of Delay.?! 
instead of terminating the contract, acquiesces in 
the attempts of the vendor to perfect his title,?? 


[§§ 655-656 


The fact that 


A purchaser who, 


publication in an action to quiet title 
the absolute right to a new trial if 
applied for within two years after ren- 
dition of judgment, where a purchaser 
objected to a title under a tax deed 
regular on its face, and the vendor 
agreed to perfect the title by March, 
1901, the agreement meant that the 
title was to be freed from possible 
defects, if any, arising from the 
claims of persons under disabilities, 
and was not performed by having a 
decree entered in February, 1900, 
quieting the title against unknown 
claimants). 


[b] Perfecting title by foreclosing 
tax certificate—Where, on an ex- 
change of land between plaintiff and 
defendant, it was discovered that 
there was a defect in title to plain- 
tiff’s premises by reason of a defec- 
tive power of attorney from one of 
plaintiff’s grantors, whereupon an 
agreement was entered into that if 
the title to such premises should at 
any time thereafter “‘be, in any man- 
ner or means whatsoever, either by 
suit, foreclosure, or otherwise, quiet- 
ed and perfected,” then defendants 
should immediately pay a certain 
mortgage, and plaintiff proceeded to 
perfect his title by foreclosing a tax 
certificate and obtaining a deed from 
the purchaser at the tax-sale, the 
mere fact that the time to move 
against or appeal from the tax judg- 
ment had not expired when action 
was brought on the contract did not 
preclude a recovery. Stoll v. Griffith, 
82 P. 1025, 41 Wash. 37. 

19. James v. Gollnick, 130 So. 450, 
100 Fla. 829. 

20. Thordson vy. Kruse, 155 N.W. 
334, 173 Iowa 268. : 

21. Waiver of delay in furnishing 
abstract of title, as required by con- 
tract see infra § 669. 

22. Cal.—Tuffin v. Warfield, 237 P. 
64, 72 Cal.App. 282. 

Iowa.—Hawes v. Swanzey, 98 N.W. 
586, 123 Iowa 51. 

Mo.—Metz v. Wright, 92 S.W. 1125, 
116 Mo.App. 631. 

N.Y.—Penelle Associates v. Rose- 
fein Realty Corporation, 249 N.Y.S. 
269, 232 App.Div. 96 [aff 180 N.E. 
351 253) INVYe 60412 


Pa.—Staats v. Hartman, 15 Pa.Dist. 


&Co. 726; Fenimore vy. Howard, 29 
Pawoisitnu bite 
S.D.—Geister v. Brown, 207 N.W. 


98, 49 S.D. 262. 


Wash.—Garrison v. Newton, 165 P. 
90, 96 Wash. 284, 4 A.L.R. 804; Opejon 
v. Engebo, 131 P. 1146, 73 Wash. 324. 


Eng.—Magennis y. Fallon, 2 Molloy 


fo 


[a] If purchaser avers his willing. 
ness to take land, the court may grant 
the vendor a reasonable time in which 
to perfect the title. Hogan v. Me- 
Murtry, 5 T.B.Mon. (Ky.) 181; Bailey 
v. Conley, 26 S.W. 391, 16 Ky.L. 129. 

[b] Call upon vendor to perfect 
title——Where the purchasers of land, 
on discovering that the vendor’s wife 
was insane, called upon such vendor 
to perfect a marketable title, they 
thereby consented that .the vendor 
should have a reasonable time in 
which to procure the title at a guard- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 656-660] 


or leads the vendor to believe that he acquiesces 
in the delay,?® waives the objection to the delay. 
A purchaser who knowingly accepts a defective con- 
veyance cannot complain of the delay incident to 
perfecting it.?4 

[§ 657] f. Effect of Failure To Remedy Defects. 
Failure of the vendor to remedy a material defect 
in his title which is pointed out by the purchaser 
operates as a discharge of the contract,?° at the elec- 
tion of the purchaser,?° unless it is excused.?* If 
a vendor who has given a bond to convey title to 
land as soon as-he can obtain it neglects for more 
than two years to make an effort to procure the 
title, it is prima facie a breach of the condition of 
the bond.?® Where the contract of sale provides 
that it shall become void if the vendor cannot per- 
fect title within a specified time, on failure of the 
vendor to perfect his title within the required time 
the contract is avoided?® at the option of the pur- 
chaser,*® and such a provision does not give the 
vendor an option to rectify the title or not as he 
chooses and thereby to declare the contract void.3* 


[§ 658] g. Excuse for Failure To Remedy De- 
fects. If the purchaser by his own voluntary act 
makes it impossible for the vendor to cure a given 
defect, the purchaser thereby waives such defect 
and cannot complain.?2 And the failure of the ven- 
dor to perfect the title or remove encumbrances may 
be excused by the purchaser’s wrongful repudiation 
of the contract or notice of intention not to per- 
form.3? A refusal by the purchaser to perform his 
part of the contract has been held to justify a fail- 
ure of the vendor to clear his title of encumbrance- 


ian’s sale. Colpe v. Lindblom, 106 P.| 227 Mo. 193; 


634, 57 Wash. 106. 


23. Flagler v. Kroonen, 214 P. 1006, Pts 
E 3; 
61 Cal.App. 359. Apo.) 164 SW. 
24. Stokes v. Acklen, (Tenn.Ch.| Baird & Roper, 73 N.C. 283. 
App.) 46 S.W. 316. 22. 
843, 290 Pa. 274 (when 


25. Snowden v. Derrick, 111 P. 757, 
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Leonard y. King, (Tex. 

Civ.App.) 164 S.W. 1110. 

Otto v-Young, 127 S.W. 9, 227 

3; Leonard ¥ King, ‘(Tex.Civ. 
10; 


See Groskin v. Knight, 138 A. 
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es,?4 or to prepare an abstract bringing the record 
title down to date.2® A purchaser who refuses to 
perform beeause he has not the money,*® or, in case 
of- an exchange, because of inability to perfect ti- 
tle,?7 cannot refuse to perform on account of defects 
in title. A notification by the purchaser that he 
would be unable to pay at the date set for perform- 
ance excuses a failure of the vendor to perfect his 
title before that date.*§ 


[§ 659] h. Remedying of Defects by Purchaser. 
The purchaser of land is under no obligation to per- 
feet the title of the vendor,®® unless he has agreed 
to do so,#® but it has been held, on failure of the 
vendor to perfect his title within a reasonable time 
as he had agreed to do, that the purchaser might 
cure the defects himself,41 and use a deposit of 
the purchase money so far as necessary for that 
purpose. *? 


[§ 660] i. Expense of Perfecting Title. An agree- 
ment by the vendor to pay the expense incurred in 
perfecting title is supported by a valid considera- 
tion.4? The expense of perfecting the title cannot 
equitably be charged against the purchaser.** The 
agreement may entitle the purchaser to recover from 
the vendor his expense in perfecting the title, and 
the promisor’s promise to pay therefor is not with- 
out consideration;#® but where a vendor has given 
a mere quitclaim deed to the purchaser, or a deed 
containing no covenants, a subsequent promise to 
reimburse the purchaser for his expense in perfect- 
ing title, without any new consideration, is void for 
want of consideration.*® 


400, 89 Fla, 102. 
44. Johnson v. Bridge, 213 P. 512, 
60 Cal.App. 629. 


[a] Ilustration.—Where a lot was 
purchased under land sale contract 
whereby, on performance by purchas- 
er of her agreement, vendor would 
execute a deed conveying free and 


Buffkin  v. 


delay was 


14 Cal. App. 309; Vogt v. Shumate, 281 
S.W. 514, 213 Ky. 503; Powell v. Dor- 
ton, 12 S.W.(2d) 453, 321 Mo. 639; 
Greenville Nat. Bank v. Partain, (Tex. 
Civ.App.) 52 S.W. 648. 


[a] Rule applied.—If the purchas- 
er objects to the title and the ven- 
dor makes no effort to remedy the de- 
fect, where the contract of sale pro- 
vides that the vendor is to furnish an 
abstract showing title to be in him- 
self, the vendor cannot retain as a 
forfeit for nonperformance a deposit 
of the purchase price. Greenville 
Nat. Bank v. Partain, (Tex.Civ.App.) 
52 S.W. 648. 


26. See infra § 1548. 

27. See infra § 658. 

28. Garnett v. Yoe, 17 Ala. 74. 

29. Joslyn v. Schwend, 88 N.W. 
410, 744, 85 Minn. 130; Mackey v. 


Ames, 16 N.W. 541, 31 Minn. 103. 


{a] Ilustration.—Where a con- 
tract for the conveyance of realty 
stipulates that, if the title is not good 
and cannot be made good within sixty 
days from date the agreement shall 
be void, and title is refused by the 
purchaser on account of the filing of 
a lis pendens, and it appears that the 
vendor cannot cure the title within 
sixty days, the contract becomes void 
at the expiration of that time. Joslyn 
vy. Schwend, 88 N.W. 410, 744, 85 Minn. 
130. 

30. Hunt v. Smith, 28 N.E. 809, 139 
Ill. 296; Otto v. Young, 127 S.W. 9, 


caused by retention of title company’s 
report). 

[a] Thus, if the vendor has title 
to a part only of the land, the pur- 
chaser cannot purchase the remainder 
and refuse to pay because the vendor 
jis unable to perform. Buffkin v. 
Baird & Roper, 73 N.C. 283. 


33. Claude v. Richardson, 103 N.W. 
991, 127 Iowa 623; Carpenter y. Hol- 
comb, 105 Mass 280; Howland v. 
Leach, 11 Pick. (Mass.) 151. 


34. Williams v. Beasley, (Tex.Civ. 
App.) 300 S.W. 193. 


25. Bergens v. Zimmerman, 226 N. 
Y.S. 275, 131 Misc. 488. 


86. Schwartz v. Woodruff, 93 N.W. 
1067, 132 Mich. 513. 


87. ‘Forsyth ‘v. Leslie, 
826, 74 App.Div. 517. 


88. Ready v. Sound Inv. Co., 116 
P. 1098, 64 Wash. 422. 


39. Frix v. Miller, 22 So. 146, 115 
Ala. 476, 67 Am.S.R. 57; Muller v. 
Palmer, 77 P. 954, 144 Cal. 305; 
Crocker Point Ass’n vy. Gouraud, 120 
N.E. 737, 224 N-Y. 343; Moreland v. 
Atchison, 24 Tex. 164. 

40. Stephens v. Wood, 65 P. 602, 39 
Or. 441. 

41. Ginger v. Smith, 196 N.W. 298, 
47 S.D. 106. 

42. Ginger v. Smith, supra. 

43. Haughey v. Heaney. 103 So. 


77 N.Y.S. 


clear of encumbrances, an overlap and 
encroachment of the house two feet 
on the adjoining lot was an encum- 
brance, and the expense of moving the 
house could not be equitably charged 
against purchaser. Johnson vy. Bridge, 
213 P. 512, 60 Cal.App. 629. 


[b] Subpurchaser.—Where a sub- 
purchaser of one lot of a block of land 
sold by the owner to the original pur- 
chaser has been directed by his ven- 
dor to pay his purchase money to the 
owner and get title from him direct, 
but the owner declines to accept pay- 
ment or to convey unless paid a bonus 
in addition, the original purchaser 
may be ordered to indemnify his sub- 
purchaser in respect of a reasonable 
bonus paid to the owner in order to 
obtain title. Duggan vy. Wadleigh, 4 
Alta.L. 114, 1 Dom.L.R. 871, 20 West 
L.R. 102, 1 West.Wkly. 595. 


45. Bohm v. Goldstein, 53 N.Y. 634. 

[a] Procuring enactment of legis- 
lature.—Where the vendor promised 
to secure an enactment of the legisla- 
ture to remove a possible escheat, and 
upon his failure to do so, promised 
to repay the purchaser any expense 
incurred in securing such passage, 
upon an action by the purchaser to 
secure the amount such enactment 
cost him, the vendor cannot maintain 
that his promise to repay same was 
without consideration. Bohm y. 
Goldstein, 53 N.Y. 634. 


46. Wheeler v. Wayne County, 24 
N.E. 625, 132 Ill. 599. 
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[§ 661] 8. Security against Defects+7—a. Duty 
of Purchaser To Accept Security. In the absence 
of a provision in the contract of sale to the con- 
trary,** if defects in the title are not remedied or 
eannot be remedied, the purchaser is not bound to 
accept the defective title, although the vendor of- 
fers security to protect him against such defects.*® 
Under a provision in the contract providing that 
under certain circumstances the vendor was to fur- 
nish a bond to perfect title, it has been held to be 
a question for the jury to decide whether or not 
the purchaser was justified in refusing to accept the 
bond offered.2° A purchaser having actual knowl- 
edge of defects in title has a right to refuse title 
insurance issued by a company not having that 
knowledge.*? 


[§ 662] b. Right of Purchaser To Demand Secu- 
rity. It has been held in equity that, if the pur- 
chaser has quieted his title by a method which is 
subject to attack at some time in the future, he 
may demand security before paying the purchase 
money.°? 


[§ 663] c. Special Statutory Provision in Louisi- 
ana. In Louisiana it is provided by statute that 
‘Tf the buyer is disquieted in his possession, or has 
just reason to fear that he shall be disquieted by 
an action of mortgage, or by any other claim, he 
may suspend the payment of the price until the 
seller has restored him to quiet possession or caused 
the disturbance to cease, unless the seller prefer to 


give security;” but “there is an exception to this 


chase money. 


47. Indemnity against dower right 
Mete. (Ky.) 216 


see Specific Performance §§ 61, 62. 


Denny vy. Wickliffe, 1 


rule, when the buyer has been informed, before the 
sale, of the danger of eviction.”®* However, if such 
security is furnished, the purchaser can no longer 
withhold the purchase price.°* The purchaser may 
suspend payment of the price only to the extent of 
the defect or encumbrance.®® This statute does 
not give the purchaser the right of rescinding the 
sale, but only a suspension of payment until secu- 
rity is given him.®® The seller is only bound to of- 
fer as security a person able to contract, with suf- 
ficient property, and domiciled within the jurisdic- 
tion of the court.°* Mere danger of eviction is not. 
sufficient to resist payment of purchase money due, 
if security for indemnity be given.°* The purchaser 
must have reasonable grounds for apprehending 
eviction.©® This statute does not contemplate the 
case in which a purchaser’s fear of being disquieted 
arises from a naked point of law.®° <A purchaser, 
in possession, who has not been evicted or threat- 
ened with eviction, and who neither alleges nor 
proves the existence of an adverse, paramount title 
to any part of the property, has no right to annex 
other property of the vendor as the equivalent of a 
part of that included in his purchase, concerning the 
title to which he has doubts,°? nor can he obtain a 
reduction of the price paid.°? A vendor of mort- 
gaged property who, after intermediate sales, re- 
purchases the property and assumes notes due on one 
of such sales cannot withhold payment or demand 
security on account of the mortgage.°* The buyer 
does not have the right to suspend payment of the 
price, under this statute, where he has made a sale 


deduction in the price. Wrinkle v. 
Tyler, 3 Mart.N.S. (La.) 111. (8) 
Where it is expressly provided that 


48. Blied v. Barnard, 139 N.W. 714, 
120 Minn. 399. 

49. Md.—Ahrens y. Ijams, 148 A. 
816, 158 Md. 412. 

Mo.—Bruce v. Wolfe, 76 S.W. 723, 
102 Mo.App. 384. 

N.Y.—Schmidt v. Reed, 30 N.E. 373, 
132 N.Y. 108; H. & H. Corporation v. 
Broad Holding Corporation, 198 N.Y. 
S. 763, 204 App.Div. 569 (holding, in 
an action to recover an amount paid 
on a contract of sale, that it was 
proper to deny a motion to strike a 
defense which admitted the inability 
of the vendor to convey a clear title 
at the date set for performance be- 
cause of the inability of the vendor 
to locate the mortgagee, and which 
also stated that the vendor was will- 
ing to put up a deposit as security 
against the mortgage); Smith vy. 
Browning, 157 N.Y.S. 71, 171 App.Div. 
278 faff'122 N.E. 217, 225 N.Y. 358]. 


Tex.—Wilson y. Zajicek, (Civ.App.) 
36 S.W. 1080. 

Va.—Pollard v. 
Va.) 239. 

50. Blied v. Barnard, 139 N.W. 714, 
120 Minn. 399. 

[a] Evidence held to show suffi- 
cient security.—Blied v. Barnard, 139 
N.W. 714, 120 Minn. 399. 


51. Frank v. E. R. Thomas & Co., 
233 P. 626, 1833 Wash. 243. 


52. Denny v. Wickliffe, 
(Ky.) 216. 

[a] Rule applied.—If a purchaser 
is obliged to obtain a decree against 
nonresident defendants to quiet his 
title and such decree is subject to be 
opened in five years, the purchaser 
may require of the vendor a bond 
before making payment of the pur- 


Rogers, 4 Cal. (8 


1 Metc. 


53. la. Civ. Code § 2535; La. Rev. 
Civ. Code § 2557. 


[a] Under this statute (1) if it 
appears from the facts that there is 
a mortgage existing (Liddell’s Ex’rs 
v. Rucker, 13 La.Ann. 569; Littleton 
v. Pratt, 10 La.Ann. 487; Cammack v. 
Daunis, 6 La.Ann. 117), (2) or a de- 
fect in the title (Gautreaux v. Boote, 
10 La.Ann. 1387; Lacour vy. Landry, 6 
Rob. (La.) 487; Denis v. Clague’s 
Syndics, 7 Mart.N.S. (La.) 98; Ramsey 
v. Post, Mann. Unrep.Cas. (La.) 285), 
in consequence of which the purchas- 
er fears! eviction, (3) or if the pur- 
chaser is actually disturbed in his 
possession (Ball vy. Le Breton, 19 La. 
147), he has the right to demand se- 
curity against the danger of eviction. 
(4) If, however, the purchaser buys 
with knowledge of the defects, the 
statute does not apply. Pelcher v. 
Prewitt, 10 La.Ann. 622; Gautreaux 
v. Boote, 10 La.Ann. 137; Dufief v. 
Boykin, 9 La.Ann. 295. (5) An action 
of boundary to adjust the limits be- 
tween two or more plantations, is not 
sufficient disturbance of possession or 
title to authorize the purchaser to 
maintain an injunction to stay the 
payment of price. Hudson v. Plunket, 
4 La. 524. (6) If the purchaser is in- 
formed before the sale of the danger 
of an eviction he is not entitled to 
Suspend payment on that account. 
Honeycutt v. Whitten, 90 So. 230, 149 
La. 882; Freret v. Meux, 9 Rob. (La.) 
414; Pontchartrain R. Co. v. Durel, 6 
La. 481. (7) Where the purchaser is 
in possession, and there is no means 
furnished by the evidence to enable 
the court to try whether the titles 
which he sets up against his vendor 
are better than he holds, and where 
no suit has been instituted against 


the vendor does not guarantee the 
purchaser against any defects of title 
or encumbrances but the vendor nev- 
ertheless agrees “in case the purchas- 
er should be evicted, to return him 
the principal of the consideration and 
nothing more,’ the purchaser may 
withhold the purchase price if he is 
disturbed although he is not actually 
Cypeted: Dufief v. Boykin, 9 La.Ann. 


54. Barrow v. Wright, 9 Rob. (La.) 


522; Lallande v. Lee, 9 Rob. (La.) 
614: Rogers ive Davis, 1s. Las 250 
Lesassier vy. Dashiell, 14 La. 467. 


Walker v. Cucullu, 15 La.Ann. 
689; Price v. Morgan, 6 Mart.N.S. 
(La.) 523. 

{a] Thus a purchaser of three lots, 
who is disturbed in the possession of 
one of them, cannot suspend the pay- 
ment of the price of the other two. 
Face v. Morgan, 6 Mart.N.S. (la.) 

56. Rousseau v. Téte, 6 Rob. (La.) 
471; Denis v. Clague’s Syndics, 7 
Mart.N.S. (La.) 93. 

57. Cross v. Armor, 13 La. 477. 

58. Rightor v. Kohn, 16 La. 501. 

59. Matta v. Henderson, 14 La.Ann. 
473; Hearsey v. Riddle, 7 Rob. (La.) 
22; Barrow v. Cazeaux, 5 La. 72. 
pees Hodge v. Moore, 3 Rob. (La.) 

[a] Reason for rule.—Everyone is 
bound at his peril to know the law. 
Hodge v. Moore, 3 Rob. (La.) 400. 

61. Lamphier v. Adler, 43 So. 146, 
DS wo 

62. Lamphier y. Adler, supra. 

63. Wright, Williams & Co. v. 


the purchaser, he cannot demand a! Wood, 6 La.Ann. 176. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of the land by the same description and for the 
same price, without warranty against the disturb- 
ance which is made the ground of resisting payment, 
and which was specially mentioned in the conveyance 
That the land has been adjudged 
to a claimant adverse to the vendor’s right in a suit 
to which the purchaser is not a party,®® or the fact 
that the vendor’s wife has not renounced her right 
of mortgage,°® does not show disturbance of the 


to his vendee.*# 


purchaser. 


[§ 664] 9. Abstract of Title’’—a. Duty of Ven- 
In the absence of a stat- 
ute to the contrary,®* and in the absence of a spe- 
cific agreement therefor,®® the vendor is not required 


dor To Furnish Abstract. 


64. Bertaud v. Blouin, 13 La.Ann. 
145. 

65. Exnicios v. Weiss, 3 Mart.N.S. 
(La.) 480. 

66. Snow v. Trotter, 3 La.Ann. 268. 

67. Abstracts of title Bouereuy see 


Abstracts of Title 1 C.J. p 365 

68. See statutory eronisions: 

[a] In Louisiana, under the stat- 
ute, a vendor must furnish at his own 
cost a certificate from the registrar 
that he has not alienated property, 
but is not required to furnish certifi- 
cates as to prior owners. Guarino vy. 
Woodworth, 6 La.A. (Orleans) 322. 

69. See cases infra this note. 

[a] Particular contracts constru- 
ed.—(1) A contract which provides 
for the payment of the price on the 
delivery of a warranty deed within a 
specified time, or as much sooner as 
the deed is ready for delivery, after 
the title has been examined and found 
good, requires the purchaser to ex- 
amine the title and determine wheth- 
er it is good; and the vendor is not 
required to furnish an abstract of ti- 
tle. Turn Verein Hiche v. Kionka, 99 
N.E. 684, 255 Ill. 392, 43 L.R.A.N.S. 44. 
(2) A contract to convey by warranty 
deed a fee-simple title clear from in- 
cumbrances and deliver a good, mer- 
chantable abstract of title requires 
the vendor to produce an abstract 
showing that he has a good title. 
Geithman v. Hichler, 107 N.B. 180, 265 
Ill. 579. (8) A contract requiring an 
abstract showing ‘‘clear title’ means 
“merchantable title.’”’ Kincaid v. Dob- 
rinsky, 225 [ll.App. 85. 

{b] Validity.—An agreement for 
title to be shown to be marketable by 
abstract thereof is good. Bradway v. 
Miller, 167 N.W. 15, 200 Mich. 648. 


70. Iowa.—Knox v. McMurray, 140 
N.W. 652, 159 Iowa 171. 

Ky.—Tapp v. Nock, 12 S.W. 713, 89 
Ky. 414, 11 Ky. 621. 

Miss.—Waller v. Draughn, 118 So. 
418, 151 Miss. 584. 

Pa.—Espy v. Anderson, 14 Pa. 308. 


Bank, 95 S.W. 1111, 43 Tex.Civ. App. 
495. 


W.Va.—Thompson v. Robinson, 64 
S.E. 718, 65 W.Va. 506, 17 Ann.Cas. 
1109. 

Wis.—Clarke v. Maisch, 177 N.W. 
11, 171 Wis. 225. 

But see Brewer v. Fox, 62 I1l.App. 
609 (stating that a vendor must fur- 
nish evidence of his title, which, by 
usage, is an abstract). 


[a] In Alabama (1) while the rule 
as stated in the text is followed in 
general (Baker v. Howison, 104 So. 
939, 213 Ala, 41, 52 A.L.R. 1452 [eit 
Cy¢]), (2) it has been held that the 
purchaser has a right to demand in- 
formation as to title, if it did not ap- 
pear of record (Taylor v. Newton, 44 


50, 
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to furnish an abstract showing the condition of the 
title,?° and it is incumbent on the purchaser to pro- 
vide the abstract, and to satisfy himself of the con- 
dition of the title.“? 
of sale to furnish an abstract, the furnishing of the 
abstract, showing a good or marketable title, is a 
condition precedent to be performed by the vendor,*? 
unless the contract provides otherwise,7* and the 
fact that the vendor has good title does not relieve 


When required by the contract 


him of the obligation to furnish such an abstract.7* 


So. 5838, 152 Ala. 459. See Wade v. 
Killough, 5 Stew.&P. (Ala.) 450 [hold- 
ing that, because of the simplicity of 
early titles in America, there was no 
need for an abstract, but if it were 
necessary, it would be the duty of the 
vendor to furnish it to enable the pur- 
chaser to draw up a proper convey- 
ance]). 


71. Baker v. Howison, 104 So. 239, 
213 Ala. 41, 52 A.L.R. 1452; Easton 
v. Montgomery, 27 P. 280, 90 Cal. 307, 
25° Am.S.R. 123; Griesemer v. Ham- 
mond, 123 P1818, 18° Cal.App. 33s 
Clarke v. Maisch, 177 N.W. 11, 171 
Wis. 225. 

[a] Tlustration.—Where the ven- 
dor-was not to furnish an abstract or 
certificate of title, a tender was suffi- 
cient, although the purchaser did not 
know that the taxes had not been 
paid, it being his duty to learn the 
condition of the record. Griesemer v. 
Hammond, 123 P. 818, 18 Cal.App. 535. 

72. U.S.—Northern Wyoming Land 
a Va Bupleri 20 2mm Gis wl Game. C.A. 


Ala.—Chapman v. Lee, 55 Ala. 616. 


Colo.—Taylor v. Williams, 31 P. 504, 
2 Colo.App. 559. 

Ill.— Hayne v. Fenton, 151 N.E. 877, 
321 Ill. 442; Attebery v. Blair, 91 N. 
EE. 475, 244 Ill. 363, 185 Am.S.R. 342; 
Hutchinson v. Coonley, 70 N.E. 686, 
209 Ill. 487; Howe v. Hutchinson, 105 
Ill. 501. See Husak v. Maywald, 185 
Ill.App. 479. 

Iowa.—Lahner v. Schaum, 201 N.W. 
80, 198 Iowa 1388; Dudycha v. Bren- 
nan, 195 N.W. 991, 196 Iowa 1005; 
Carroll v. Mundy & Scott, 170 N.W. 
790, 185 Iowa 527, 4 A.L.R. 811; Lil- 
lienthal v. Bierkamp, 110 N.W. 152, 
133 Iowa 42; Spooner v. Cross, 102 N 
Weathis,< 127. lowa.,, 2595--MMartinwyv. 
Roberts, 102 N.W. 1126, 127 Iowa 
218. See Winn v. Strong, 194 N.W. 
196 Iowa 498 (holding that the 
purchaser was entitled to receive an 
abstract showing merchantable title 
from the vendor) 


Mich.—Ludwig v. Hall, 
436, 234 Mich. 478 [cit Cyc]. 


Minn.—McChesney v. Oppek, 194 N. 
W. 882, 156 Minn. 260; Knudson Wid 
Trebesch, 187 N.W. 613, 152 Minn. 6. 


Mo.—-Redman v. Adams, 65 S.W. 
300, 165 Mo. 60; Coble v. Denisen, 131 
S.W. 719, 151 Mo.App. 319; Drury v. 
Mickelberry, 129 S.W. 237, 144 Mo. 
App. 212; T) ‘Carrabine & Co. v. Cox, 
117 S.W. 616, 136 Mo.App. 370. 


N.D.—Kennedy v. Dennstadt, 154 N. 
We 2715, 31 ND. 422: 

S.D.—Vangsness v. Bovill, 235 N.W. 
601. 

Tex.—Howell v. Rosser, (Civ.App.) 
32 S.W.(2d) 380; Duniven v. Turner, 
(Civ.App.) 259 S. Ww. 267; Sweet v. Ber- 
ry, (Civ.App.) 236 S.W. 531; Mathe- 
son v. C-B Live Stock Co., (Civ.App.) 
176 S.W. 734; Greenville Nat. Bank v. 


208 N.W. 


Where the vendor is given an option to furnish an 
abstract showing title in himself or to furnish a 
guaranty certificate, it has been held that the ven- 
dor, after furnishing an abstract which proved de- 


Partain, (Civ.App.) 52 S.W. 648. 


Wash.—Frank vy. E. R. Thomas & 
Co., 233 P. 626, 133 Wash. 243. 


[a] Contract held to require ven- 
dor to show title in himself by an ab- 
stract, or a valid policy insuring title. 
Smith v. Tersheshee, 130 So. 792, 222 
Ala. 108. 


[b] Research of records.—Vendors,. 
who seasonably tendered an abstract, 
and, on objection, promptly made a 
search of certain records not shown 
on the abstract and again delivered 
it, have complied with their contract. 
Kenefick v. Shumaker, 116 N.E. 319, 
64 Ind.App. 552. 


[c] Specific performance.—Where 
there was a substantial dispute as to. 
the title and the contract provided 
for the conveyance of a merchanta- 
ble title and required the vendor to 
deliver an abstract of title to pur- 
chaser on date specified for comple- 
tion of contract, the vendor’s failure 
to deliver an abstract on or before 
such date deprived him of the right 
to specific performance. Carver v. 
RE Arsdale, 143 N.E. 579, 312 Ill. 


{d] Excuse for failure to deliver 
abstract.—Where a contract for the 
sale of rgal estate provided that the 
vendors, within ten days from date, 
should deliver at a specified office a 
complete abstract of title, and that 
the vendors agreed to sell plaintiff 
two separate tracts of land, of which 
plaintiff was to have the choice, it was 
no justification or excuse for the ven- 
dors’ failure to deliver the abstract, 
as agreed, that plaintiff failed or re- 
fused to select one of the two tracts 
as the one he intended to purchase. 
Coble v. Denisen, 131 S.W. 719, 151 
Mo.App. 319. 


fe] In Florida a requirement in 
the contract of sale of a fee simple 
title “by a good and sufficient deed, 
with abstract” means that the vendor 
is to procure an abstract from an ab- 
stract office, so that when the pur- 
chaser’ comes to pay the purchase 
money he may examine the title of 
the vendor down to the last entry in 
the abstract and determine if the title 


is good. Werner v. Zintsmaster, 61 
H.(2d) 298. 
73. See case infra this note. 


[a] Thus, where a contract for the 
sale of real estate provided that the 
vendor would furnish an abstract of 
title on payment of the price, it was 
held that the acts of the parties were 
to be considered as concurrent, the 
purchaser to pay the money, the ven- 
dor to deliver an abstract, and neither 
party could put the other in default 
without tendering performance. Kess- 
ler v. Pruitt, 93 P. 965, 14 Idaho 175. 


74 Hayne v. Fenton, 151 N.E. 877, 
321 Ill. 442; Culley v. Dixon, 201 N.W. 
582, 199 Iowa 136; bo Sc) v. Bockler,. 
210 P. 213, 106 Or. 579 
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fective, could not reéxercise the option and furnish 
a guaranty certificate.7® 


Specific performance. A provision in a contract 
requiring the vendor to furnish an abstract of title 
with the deed should be enforced in a deeree for 
specific performance.’® 


Delivery. Where the contract required the vendor 
to deliver an abstract of title to the purchaser, de- 
livery to a bank at the purchaser’s disposal is not 
a compliance with the contract."7 


Merger of stipulation in deed. If the deed to 
the property is accepted as performance of the con- 
ditions of the contract, it supersedes a stipulation 
that the vendor is to furnish an abstract of title;7® 
but, if the parties agree and intend that the stipula- 
tion is to remain in full foree and effect, it will 
not be merged in the deed,‘® and the question is to 
be determined from the instruments and the situa- 
tion, conduct, and intent of the parties.*° 


Waiver. The purchaser may waive a provision 
in the contract requiring the vendor to furnish an 
abstract of title.§1 The filing of a bill for specific 
performance by the purchaser has been held to 
render a delivery of an abstract, as required by 
the agreement, immaterial.°* Where the abstract 
was to be kept in the possession of an escrow holder, 
the failure of the purchaser to object to the hold- 
ing of the abstract by a bank other than the one 
which was to be the escrow holder is a waiver of 
the right to have the abstract in the possession of 
the escrow holder.®? 


In England and Canada the vendor is bound to 
furnish at his own expense an abstract of every 
material document of title after the date fixed for 
[a] 


75. Cobb v. Nau, (Tex.Civ.App.) 
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In Alberta, under the Torrens 


po 
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commencement of title;8* but it has been held that, 
where the purchaser paid no attention to a demand 
for payment, a tender of an abstract of title was not 
a condition precedent to the vendor’s right of re- 
covery.s®> It was held, during the World War, that 
due to the difficulty of obtaining the services of 
skilled persons to abstract documents the purchasers 
could not complain if they were supplied with full 
documents pertaining to transactions concerning the 
land.8° Under a clause in the contract of sale pro- 
viding that no title deeds, abstracts, or evidences 
of title are to be required other than those in the 
vendor’s possession, the vendor is relieved from the 
absolute obligation to make out from title deeds, 
etc., a good title to the land,’ but the purchaser is 
not bound to complete the contract if the title is not 
in fact good or marketable.88 However, a clause 
in the contract that the vendor shall produce only 
certain title deeds and an abstract of the registers, 
and that the purchaser shall not be entitled to call 
for any other proof of title, has been held not to 
exempt the vendor from showing otherwise a good 
title.®° 

[§ 665] b. Character and Sufficiency of Ab- 
stract.°° A perfect abstract is one which shows 
such a title as enables the purchaser to complete 
his purchase.°t A complete abstract is one certi- 
fied up to the date of its delivery to the purchaser,°? 
or an abstract which contains such data as, when 
verified, will establish a good title.°? Under a pro- 
vision in the contract that the vendor is to furnish 
an abstract, it has been held that the purchaser is 
entitled to receive a new®* abstract of title, duly 
certified and in proper form, made by a duly qual- 
ified bonded abstractor,®® and brought down to the 
date fixed for the consummation of the sale.°® An 


What must appear from the ab- 


12 S.W.(2d) 594. 
76. Consolidated Coal Co. v. Find- 
ley, 105 N.W. 206, 128 Iowa 696. 


77. Nielson v. Benedict, 194 N.W. 
83, 196 Iowa 173. 


78. Read v. Loftus, 108 P. 850, 82 
Kan. 485, 31 L.R.A.N.S. 457. 


79. Read v. Loftus, supra. 
80. Read v. Loftus, supra. 


81. Lechner v. Strauss, 98 N.E. 
444, 50 Ind.App. 414; Farmers Inv. Co. 
vy. O’Brien, 189 N.W. 291, 109 Neb. 19; 
Foaist v. Sime, 202 N.W. 476, 48 S.D. 
131. 

[a] TIllustration.—Where a _  pur- 
chaser consented to procure the ab- 
stract, and to bring it down to date, 
there was a waiver of the strict. terms 
of the contract requiring the vendors 
to furnish the abstract. Farmers’ 
Inv. Co. v. O’Brien, 189 N.W. 291, 109 
Neb. 19. 

82. Levin v. Hamilton, 
526, 233 Mich. 203. 


83. Drumheller vy. Bird, 15 P.(2d) 
260, 170 Wash. 14. 


84. In re Stamford, etc., Banking 
Co., [1900] 1 Ch. 287; Morris v. Kears- 
ley, 2 Y.&C.Exch. 139, 160 Reprint 
344; Newberry v. Langan, 47 Can. 
S.C. 114, 17 B.C. 88; Hartt v. Wishard 
Langan Co., 18 Man. 376. See Pop- 
pleton v. Buchanan, 4 C.B.N.S. 20, 93 
B.C.L. 20, 140 Reprint 986 (holding 
that the vendor was bound to give rea- 
sonable evidence that a land tax had 
been redeemed). 


206 N.W. 


System, in an open contract for sale 
there is an implied term to the effect 
that the vendor is bound to produce 
on request a registrar’s abstract and 
general certificate, and in case the 
registrar’s abstract does not show a 
sufficient title, also a written state- 
ment showing how the apparent de- 
fects are met. Goodchild v. Bethel, 
8 Alta.L. 98. 


See Mayberry v. Williams, 3 Sask. 
» odVU,. 

86. Bond v. Bassett, 87 L.J.Ch. 160. 
87. Re Ponton, 16 Ont. 669; Mc- 


Intosh v. Rogers, 14 Ont. 97. 


[a] Verifications at expense of 
purchaser.—Under Conveyancing and 
Law of Property Act (1881), § 3 subs 
6, providing that all verifications of 
the abstract calling for’ information 
or evidence not in the possession of 
the vendor is to be at the expense of 
the purchaser, it has been held that a 
requirement that the vendors furnish 
a statutory declaration that they were 
mortgagees in possession prior to the 
passing of the Courts (HMmergency 
Powers) Act of 1914 should be at the 
expense of the purchaser. In re 
Wright and Thompson’s' Contract, 
[LO20] Lehre shod. 


88. Grossenback v. Goodyear, 
ator 38; 


89. Canada Permanent Bldg. Soc. 
v. Wallis, 8 Grant Ch. (Ont.) 368. 


ae Waiver of objections see infra 


30 
McIntosh vy. Rogers, 14 Ont. 


§ 


stract see infra § 666. 

$1. Blackburn v. Smith, 2 C.&K. 
561, 61 E.C.L. 560; Oakden v. Pike, 11 
Jur.N.S. 666. See also Camberwell,. 
Oe Bldg. Soc. v. Holloway, 13 Ch.D. 


€2. Drury v. Mickelberry, 129 S.W. 
237, 144 Mo.App. 212; Matthews v. 
Caldwell, (Tex.Commn.App.) 258 S.W. 
810 [rev (Civ.App.) 241 S.W. 798, and 
Clit; Cy clit Davis, v.,-Hant, (Tex Civ. 
App.) 93 S.W. 193. 


[a] Abstract held not complete.— 
Where defendant, by his written con- 
tract to convey land, agreed to furnish 
a complete abstract “down to date,” 
showing a good title, and at the time 
of furnishing an abstract defendant 
had no title of record, and the ab- 
stract furnished showed title in a 
third person, the purchaser was enti- 
tled to refuse to perform and to re- 
cover his deposit, although a sufficient 
deed to the vendor was afterward ex- 
hibited to the purchaser, since, the 
abstract not being brought down to 
the date of the proposed conveyance, 
the purchaser could not know what 
liens might attach against it in the 
hands of defendant. Davis v. Fant, 
(Tex.Civ.App.) 93 S.W. 198. 


98. Jaeger v. Harr, 123-P. 61, .62 
Or. 16 [reh den 123 P. 901]. 


94, Dickerson v. Morse, 212 N.W. 
933, 208 Iowa 480. 

95. Vangsness vy. Boviil, (S.D.) 235 
N.W. 601. 

96. Howell v. Rosser, (Tex.Civ. 
App.) 32 S.W.(2d) 3880; Duniven v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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opinion of. an attorney for an abstract company as 
to the title is not sufficient to meet a requirement 


‘in the contract that the vendor was to furnish an 


abstract of title,?* but it has been held that an ear- 
nest receipt requiring an abstract of title was met 
and substantially conformed to by an examination 
of the title by a title guaranty company upon which 
it found the title good and agreed to issue a guar- 
anty certificate on it.°& An agreement by a vendor 
to furnish “a search truly showing the condition” 
of his title is complied with by furnishing a mere 
abstract of the indexes of the records.°® 


Separate abstracts. Where the property to be con- 
veyed consists of several tracts, a separate abstract 
as to each tract need not be furnished unless the 
contract so requires.+ 


Where vendor agrees to furnish supplemental ab- 
stract from the date of an encumbrance, he need not 
furnish an abstract showing title from the govern- 
ment down.” 

Time to determine sufficiency. The general rule? 
is that the sufficiency of an abstract of title is to 
be determined as of the date fixed by the contract* 


VENDOR AND PURCHASER 


[66 C.J.] 959 


or by the agreement of the parties where the party 
was to furnish the abstract and the deal was to be 
closed,® and not at some time subsequent.® 


Location of land. According to some authority, 
an abstract is sufficient although it does not enable 
the purchaser to locate the land, but refers to deeds 
and instruments which supply the omission,‘ and it 
is no objection to an abstract that one of the in- 
struments refers to a plat which does not exactly 
coincide with the grant.® 


Variance in description of land. A material va- 
riance in the description of the land to be conveyed 
between the contract of sale and the abstract has 
been held to be a fatal variance.® 


[§ 666] c. What Must Appear from Abstract.'° 
The nature of the title which must appear on the 
abstract depends on the provisions of the contract 
under which such abstract is given.1!_ By the weight 
of authority a contract requiring the vendor to fur- 
nish an abstract showing a good title refers to the 
record title which might be epitomized on the ab- 
stract, and ealls for a good title on the abstract or 
at least of record;!2 and as a general rule the pur- 


Turner, (Tex.Civ.App.) 259 S.W. 267; 
Bourland v. Huffhines, (Tex.Civ.App.) 
244 S.W. 847. 

97. Crooke v. Nelson, 191 N.W. 122, 
195 Iowa 681. 


98. Fuersteneck v. Clark, (Tex.Civ. 
App.) 195 S.W. 294. 


99. Moot v. Business Men’s Inv. 
Assoc., 52 N.E. 1,.157 N.Y. 201, 45 L. 
R.A. 666. 

1. In re First Nat. Bank of Adrian, 
230 S.W. 358, 207 Mo.App. 115. 

[a] For example, an abstract of 
one tract is sufficient, although not 
in one piece, and one part of the ab- 
stract was incomplete as to form, 
where the same deeds included in this 
abstract were included in the abstract 
to other parts of the land. In re First 
Nat. Bank of Adrian, 230 S.W. 358, 
207 Mo.App. 115. 


2. Pestal v. O’Donnell, 254 P. 764, 
81 Colo. 202. 


3. Smith v. Hunter, 89 N.E. 686, 
241 Ill. 514, 1382 Am.S.R. 231. 


4 Smith v. Hunter, supra. 
Denny v. Cox, 206 Ill.App. 512. 


5. Smith v. Hunter, 89 N.E. 686, 
241 Ill. 514, 132 Am.S.R. 2381. 

6. Smith v. Hunter, supra. 

7, Jaeger v. Harr, 123 P. 61, 901, 
62 Or. 16. 

8. Jaeger v. Harr, supra. 

9. Reeves v. Roberts, 242 S.W. 956, 
294 Mo. 593. 

{a] Tllustration.—Where the con- 
tract for the sale of land and the 
deed described the land by govern- 
ment survey as “ten acres off the 
north side of the southeast quarter 
of the southeast quarter,’ which 
would mean a parallelogram off of the 
north side of this forty-acre tract, 
but the abstract described the lands 
by metes and bounds, showing an ir- 
regular tract, the defect was fatal as 
the two descriptions could not cover 
the same land. Reeves v. Roberts, 242 
S.W. 956, 294 Mo. 593. 


10. Cross references: 
Burden of proof as to sufficiency of 
abstract see infra § 1487. 


Effect of specific provisions in con- 
tract in general see supra §§ 518— 
527. 


See 


Objections to prior deed in chain of 
title appearing from abstract see 
Supra §§ 550-553. 

Waiver of objections as to sufficiency 
of abstract see infra § 667. 


What constitutes: 


se cenibrancs see supra §§ 


Good or 
SS 2. 
11. See cases infra this note. 


[a] Particular contracts construed. 
—(1) Under a written contract for 
the sale of land, wherein the vendor 
agreed ‘‘to carry out abstract ae 
and show title vested in” him, the 
purchaser could not be compelled to 
take a defective title, in the absence 
of evidence that he had agreed to ac- 
cept the title, as shown by such ab- 
stract, as a compliance with such con- 
tract. McGuire v. Blanchard. 78 N.W. 
231,107 Iowa 490. (2) The term “‘mer- 
chantable abstract of title,’’ in a con- 
tract for sale of lands covenanting to 
furnish merchantable abstract of ti- 
tle, means an abstract showing mer- 
chantable title. McChesney v. Oppek, 
194 N.W. 882, 156 Minn. 260. (3) 
Where defendant contracted to convey 
merely his interest in the premises, 
and in a subsequent clause of the con- 
tract it was stipulated that the pur- 
chase-price should be paid on presen- 
tation of an abstract showing a good 
and perfect title in defendant, the 
agreement was construed as one not 
requiring the vendor to covenant to 
warrant title, but that his abstract 
should show a perfect title. Hender- 
son v. Beatty, 99 N.W. 716, 124 Iowa 
163. (4) A contract to convey by a 
sufficient warranty deed and mer- 


584— 


marketable title see supra 


chantable abstract of title is a con- 


tract, not for a merchantable abstract, 
but for’ a merchantable title to the 
land to be shown by an abstract. 
Firebaugh v..Wittenberg, 141 N.E. 
379, 309 Ill. 536, [rev 227 Ill.App. 77]. 


[b] Contract to be consummated if 
“abstract is correct,’ means if the 
abstract shows legal title in the ven- 
dor, not merely if the abstract is suf- 
ficient as an abstract, regardless of 


the title. Curtis v. Hawley, 85 Ill. 
App. 429. 
[c] Marketable title—An agree- 


ment, ‘abstract to be furnished,” 
when there is nothing to indicate 
that the buyers were to acquire in- 


formation as to the state of the title 
by any other means, requires an ab- 
stract of title which on its face shows 
that the vendor possesses a good title 
of record to the land purchased. Bus- 
well v. O. W. Kerr Co., 128 N.W. 459, 
112 Minn. 388, 21 Ann.Cas. 837. 

12. U.S.—Day v. Mountin, 
756, 70 C.C.A. 190. 

Cal.—Gwin y. Calegaris, 73 P. 851, 
139 Cal. 384; Boas v. Farrington, 24 P. 
787, 85 Cal. 535. 

Ill.—Howe v. Hutchinson, 
501. 

Ind.—Constantine v. East, 35 N.E. 
844, 8 Ind.App. 291. 

Iowa.—Upton v. Smith, 166 N.W. 
268, 183 Iowa 588; Fagan v. Hook, 105 
N.W. 155, 134 Iowa 381 [mod 111 N. 
W. 981]; Spooner v. Cross, 102 N.W. 
1118, 127 Iowa 259; Martin v. Rob- 
erts, 102 N.W. 1126, 127 Iowa 218; 
Lessenich v. Sellers, 93 N.W. 348, 119 
Iowa 314. 

Mass.—Noyes v. Johnson, 31 N.E. 
767, 139 Mass. 436. 

Mich.—Wexler v. Poe, 222 N.W. 715, 
245 Mich. 442; Ogooshevitz v. Arnold, 
163 N.W. 946, 165 N.W. 633, 197 Mich. 
203; Lake Erie Land Co. v. Chilinski, 
163 N.W. 929. 

Minn.—Howe v. Coates, 107 N.W. 
397, 97 Minn. 385, 114 Am.S.R. 723, 4 
L.R.A.N.S. 1170. See George v. Con- 
haim, 37 N.W. 791, 38 Minn. 338 (rec- 
ognizing rule). 

Mo.—Bruce v. Wolfe, 76 S.W. 723, 
102 Mo.App. 384. 

Neb.—Raddatz v. Christner, 173 N. 
W. 677, 103 Neb. 621. 

N.Y.—Heller v. Cohen, 48 N.E. 527, 
154 N.Y. 299 [rearg den 49 N.E. 1098, 
155 N.Y. 625]; Russell v. Wales, 100 
N.Y.S. 785 [rev on other grounds 104 
N.Y.S. 148, 119 App.Div. 536]. 

Okl.—Campbell v. Harsh, 122 P. 127, 
31 Okl. 436. 

Or.—Wurfel v. Bockler, 210 P. 213, 
106 Or. 579; Annand v. Austin, 167 
P. 1017, 168 P. 725, 86 Or. 403. 

Tex.—McCurdy v. Gray, (Civ.App.) 
239 S.W. 641; McLaughlin v. Brown, 
(Civ.App.) 126 S.W. 292; Moore v. 
Price, 103 S.W. 2384, 46 Tex.Civ.App. 
304; Bowles v. Umberson, (Civ.App.) 
101 S.W. 842. 

Wash.—Colpe v. 
634, 637, 57 Wash. 


137: F. 


105 Il. 


Lindblom, 
106; 


0G ees 
Crosby v. 
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chaser will not be required to accept title where 
there is a defect in the record title as shown by the 
abstract, which can be cured only by proving title 


Wynkoop, 106 P. 175, 56 Wash. 475; 
Watson v. Boyle, 104 P. 147, 55 Wash. 


141; Coonrod v. Studebaker, 101 P. 
489, 53 Wash. 32. 
Wis.—Zunker v. Kuehn, 88 N.W. 


605, 113 Wis. 421; Gates v. Parmly, 66 
N.W. 253, 67 N-W. 739, 93 Wis. 294. 


“A ‘good title, free from incum- 
brances as shown by a complete ab- 
stract of title’ must be a title disclos- 
ed by the records. A title based upon 
an ex parte affidavit showing the 
names of the heirs of the deceased 
Owner is not such a title.’’ Colpe v. 
Lindblom, supra. 


fa] Abstracts held sufficient to 
show title.-—(1) That a railroad whose 
right of way bounded land sold was 
referred to in an abstract of title 
furnished by vendor by different 
terms did not affect the title, where 
the right of way occupied no portion 
of the land conveyed. Richman y. 
Iowa Farm Land Co., 197 N.W. 309, 
197 Iowa 429. (2) Where an abstract 
of title showed the original entries 
from the United States government 
appearing on the books of such entries 
certified by the auditor of state, show- 
ing the purchase of the land more 
than fifty years before, it was held 
that the title was not defective be- 
cause the entries were not followed by 
patents to the purchasers. Attebery 
vy. Blair, 91 N.E. 475, 244 Ill. 363, 135 
Am.S.R. 342. 


[b] Abstracts held insufficient to 
show title.-—(1) A vendor contracting 
to furnish an abstract showing a good 
merchantable title does not do so by 
providing an abstract showing a sale 
of the land by the state to “Noah C. 
Anderson’ but showing no convey- 
ance by him to anyone, but showing a 
conveyance by “Noah C. Amsden” a 
few months later, in the absence of 
any supplemental proof of an actual 
conveyance by the state to “Noah C. 
Amsden,” and the name “Anderson” 
was inserted by mistake. Geithman v. 
Hichler, 107 N.E. 180, 265 Ill. 579. (2) 
An abstract showing mesSne convey- 
ance to the vendor, but not showing 
that the grantor had acquired title 
from anyone, evidenced an apparent- 
ly defective title justifying the pur- 
chaser in rejecting it. Hayne v. Fen- 
ton, 151 N.E. 877, 321 Ill. 442. (3) Ab- 
stracts showing a mortgage by ven- 
dors on land sold and other lands, not 
showing release of land sold from 
lien thereof, with conveyances in 
chain of tithe reserving ores and min- 
eral and mineral rights, with right to 
explore and remove mineral without 
obligation therefor, that a previous 
grantor took subject to an unreserved 
timber contract, and unsatisfied judg- 
ment against one of the same name as 
one of the vendors, do not show good 
merchantable title in vendors, and 
constitute a breach of the vendor’s 
contract, even though testimony out- 
side of abstracts showed a release of 
the mortgage. Culley v. Dixon, 201 N. 
W. 582, 199 Iowa 136. (4) An abstract 
showing that release of an old mort- 
gage was entered in the registration 
and numerical index, but that such re- 
lease was not of record, does not show 
a good title of record. Rath v. Wil- 
gus, 195 N.W. 115, 110 Neb. 810. 

13. Ark.—Dalton v. Lybarger, 237 
S.W. 694. 

Fla.—De Huy v. Osborne, 118 So. 
161, 96 Fla. 435; Barclay v. Bank of 
Cibey County, 89 So. 357, 82 Fla. 
72. 

Ill.—Attebery v. Blair, 91 N.E. 475, 
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244 Ill. 363, 135 Am.S.R. 342. 


Ind.—Constantine v. East, 35 N.E. 
844, 8 Ind.App. 291. 


Iowa.—Upton v. Smith, 166 N.W. 
268, 183 Iowa 588; Fagan v. Hook, 105 
N.W. 155, 111 N.W. 981, 134 Iowa 381. 
Gut see Plufhmer vy. Kennington, 128 
N.W. 552, 149 Iowa 419 (holding, 
where an abstract of title showed that 
a holder of the title died testate, and 
that his executors gave a power of at- 
torney by virtue of which a convey- 
ance was made, that an objection that 
the deed was void because the execu- 
tors could not delegate their author- 
ity, was of no merit; there having 
been ample time for the running of 
limitations). 


Kan.—Beeler v. Sims, 144 P. 237, 
Tl males wiipynd Nistiwee Ry (ly Sal ieeboe 


Mich.—Broadway v. Miller, 167 N. 
W. 15, 200 Mich. 648; Lake Erie Land 
COD e Vs, Chiliniskty 916 sis NaVVemmo.a9 sl od 
Mich. 214; Ogooshevitz v. Arnold, 163 
ee 946, 165 N.W. 633, 197 Mich. 


Mo.—Aker v. Lipscomb, 253 S.W. 
995, 300 Mo. 303; Danzer v. Moerschel, 
214 S.W. 849, 7 A.L.R. 1162; St. Clair 
v. Hellweg, 159 S.W. 17, 173 Mo.App. 
660; Bruce v. Wolf, 76 S.W. 723, 102 
Mo.App. 384; Thompson v. Dickerson, 
68 Mo.App. 535. Contra Jamison v. 
Van Auken, 210 S.W. 404 (holding that 
a title by adverse possevsion was, un- 
der the Missouri statvte, as good in 
every respect as one acyuired by deed 
running back to the government, and 
that a title acquired by adverse pos- 
session fulfilled a contract to furnish 
an “abstract showing good, merchant- 
able title’). 


N.Y.—Hennig v. Smith, 151 N.Y.S. 
444, 


Or.—Kane y. Rippey, 33 P. 936, 24 
Or. 338. 


Tex.—Stillman v. Canales, 25 Tex. 
313, 78 Am:D. 530; Szanto v. Pagel, 
(Civ.App.) 47 S.W.(2d) 632; Owens v. 
Jackson, (Civ.App.) 35 S.W.(2d) 186; 
Friedrich v. Seligmann, (Civ.App.) 22 
S.W.(2d) 749; Collins v. Martin, (Civ. 
App.) 6 S.W.(2d) 126; Rabinowitz v. 
Darnall, (Civ.App.) 2 S.W.(2d) 930 
[rev on other grounds (Commn.App.) 
13 S.W.(2d) 73]; Crenshaw v. True, 
(Civ.App.) 295 S.W. 632; Wakeland 
v. Robertson, (Civ.App.) 219 S.W. 842; 
Adkins v. Gillespie, (Civ.App.) 189 S. 
W. 275; Wright v. Glass, (Civ.App.) 
174 S.W. 717; McLane v. Petty, (Civ. 
App.) 159 S.W. 891; Nicholson v. Lie- 
ber, (Civ.App.) 153 S.W. 641 [mod on 
other grounds (Commn.App.) 206 S.W. 
512]; McLaughlin v. Brown, (Civ. 
App.) 126 S.W. 292; Bowles v. Um- 
berson, (Civ.App.) 101 S.W. 842. 


[a] Rule explained.—A _  vendee, 
contracting for a ‘“marketable,’’ ‘“mer- 
chantable,’”’ or a “good and indefeasi- 
ble’’ title, will be required to accept a 
title by limitation if clearly proved 
and free from doubt, so that it can 
be held without reasonable apprehen- 
sion of being assailed, and can be 
readily transferred in the market; but 
a contract calling for an abstract 
showing a good and marketable title 
calls for record evidence of title, and 
title by adverse possession will not 


suffice. Dalton v. Lybarger, (Ark.) 
237 S.W. 694. 
{[b] Ex parte affidavit.—The mere 


ex parte affidavit of a party as to lim- 
itation forming a part of an abstract 
of record, is purely hearsay and in- 
admissible as evidence in the courts, 
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a 


[sceees 


by adverse possession or limitations,'* by otherwise 
resorting to parol evidence,'* or evidence outside the 
The abstract should show all material and 


and is not record evidence of title. 
Adkins v. Gillespie, (Tex.Civ.App.) 
189 S.W. 275. 

{e] Mortgage barred by limita- 
tions.—An abstract showing a mort- 
gage barred on its face by the statute 
of limitations, but not released of rec- 
ord, does not show a perfect record 
title, and the purchaser may be justi- 
fied in rejecting it, as the statute may 
have been tolled by some act of the 
parties not appearing of record. Rath 
vag vee 195 N.W. 115, 110 Neb. 


What constitutes marketable title 
see supra § 532. 
hire Ill.—Page v. Greeley, 75 Ill. 
Iowa.—Upton v. Smith, 166 N.W. 
268, 183 Iowa 588; Spooner v. Cross, 
102 N.W. 1118, 127 Iowa 259. 

Mich.—Ogooshevitz v. Arnold, 163 
N.W. 946, 165 N.W. 633, 197 Mich. 208. 

Minn.—Howe v. Coates, 107 N.W. 
397, 97 Minn. 385, 114 Am-S.R. 723, 4 
L.R.A.N.S. 1170. 

Okl1.—Campbell v. Harsh, 122 P. 127, 
31 Okl. 436. 

Tex.—Friedrich v. Seligmann, (Civ. 
App.) 22. S.W.(2d) 749. 

Wash.—Watson v. Boyle, 104 P. 147, 
55 Wash. 141. 


[a] Ruie applied.—The mere state- 
ment by the vendors that they had a 
release of a mortgage, especially 
when untrue, does not relieve them 
from having this appear of record and 
exemplified in the abstract, when they 
are to produce an abstract showing a 
good and merchantable title. Spoon- 


\er v. Cross, 102 N.W. 1118, 127 Iowa 


259. 

15. Kan.—Beeler v. Sims, 
Sil Oil Pian: ot sate a4. se 
Kan, 213: : 

Mich.—Wexler v. Poe, 222 N.W. 
715, 245 Mich. 442; Broadway v. Mil- 
ler, 167 N.W. 15, 200 Mich. 648. 

Mo.—Austin v. Shipman, 141 S.W. 
425, 160 Mo.App. 206. But see Bach- 
man v. H. R. Ennis Real Estate & 
Investment Co., 204 S.W. 1115, 199 Mo. 
App. 674 (recognizing that the ab- 
stract should show a record title, but 
holding that an affidavit not of record 
might be given to show that a release 
of a mortgage by one of two mort- 
gagees was sufficient because the 
mortgagees were partners). 


N.Y.—Russell v. Wales, 100 N.Y.S. 
785 [rev on other grounds 104 N.Y.S. 
143, 119 App.Div. 536]. 

Wash.—Wilson vy. Korte, 157 P. 47, 
91 Wash. 30; Crosby v. Wynkoop, 106 
P. 175, 56 Wash. 475; Coonrod v. 
Studebaker, 101 P. 489, 53 Wash. 32. 
But see Singer v. Guy Inv. Co., 111 P. 
886, 60 Wash. 674 (holding that a de- 
fect in an abstract of title arising 
from its failure to show whether a 
grantee in the chain of title was 
married or single when she acquired 
the property was supplied by her af- 
fidavit averring that she was a widow 
when she acquired the title and that 
as such she conveyed it). 


[a] Applications of rule.—A pur- 
chaser of real estate entrtled to an ab- 
stract showing good title may decline 
to accept an abstract containing no 
other proof of title by limitation than 
the affidavit of the vendor. Moore v. 
es 103 S.W. 234, 46 Tex.Civ.App. 

04. 

{b] In Illinois (1) the vendor may 

supplement the abstract by furnish- 


_— 


139 ee 


231, 93 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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relevant record facts necessary to enable an exam- 
iner of titles, assuming the correctness of the ab- 
stract, to say from an examination of the abstract 
whether or not the vendor does have sufficient title,1¢ 
but the abstract need not contain the evidence,}? 
and whether or not the vendor did in fact have good 
title is immaterial, if such is not shown by the ab- 
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stract..$ In general, the abstract should at least 
show that proper proceedings were had, where the 
record title is dependent on some adjudieation,!® 
that all taxes which should have been paid, according 
to the contract of the parties, have been paid,?° 
that there are no outstanding interests,?! nor out- 


ing other written evidences which in 


connection with the abstract show a 
good title (Welch v. Dutton, 79 Ill. 
465), (2) and he may supplement the 
abstract by affidavits removing ap- 
parent or possible defects (Attebery 
v. Blair, 91 N.E. 475, 244 Ill. 368, 135 
Am.S.R. 342; Eberhardt v. Miller, igal 
Tll.App. 215), (8) but the affidavits 


should set forth the facts with the 
Same certainty and precision with 
which such facts must be proved in 


court in a contest over the title 
(Ewing v. Plummer, 140 N.E. 42, 308 
Til) 585). (4) Thus 
made to correct a defect in an abstract 


must be made on personal knowledge 


of the facts and not on information 
and belief, and must state the facts 
necessary to complete the abstract; 
and therefore where an abstract show- 
ed title in C prior to Febr. 18, 1850, and 
a quitclaim deed of that date to C, 
Jr., as grantee from a number of gran- 
tors bearing various names, it did not 
show a valid title in the vendor in the 
absence of proof that such grantors 
were the only heirs of C. Clark v. 
Jackson, 78 N.E. 6, 222 Ill. 18. (5) A 
reacknowledged deed and affidavits 


should be recorded and shown on the 


abstract. Kincaid v. Dobrinsky, 225 
Iil.App. 85. 
[ec] In Iowa (1) the rule stated 


in the text is followed to the extent 


that it has been held that a contract 


for the sale of real estate which call- 
ed for an abstract showing good title 
is not satisfied by an abstract failing 
to show good title, although the ven- 
dor attempted to perfect the title by 
a quitclaim deed and affidavit (Brown 
y. Widen, 103 N.W. 158), (2) and that 
links lacking in the chain of title and 
adverse possession may not be made, 
nor be supplied and made matter of 
record by the making and recording 
of afidavits (Upton v. Smith, 166 N. 
W. 268, 183 Iowa 588); (3) but un- 
der Code (1897) § 2957 permitting the 
recording of affidavits to explain de- 
fects in title, it has been held that an 
abstract showing affidavits clearing 
up apparent defects in title is sufii- 
cient (Prichard v. Mulhall, 118 N.W. 
43, 140 Iowa 1). 


16. Adams v. Whittle, 135 So. 152, 
155, 101 Fla. 705; Austin v. Shipman, 
141 S.W. 425, 160 Mo.App. 206; Jaeger 
Vv.) Harr, 123 )P.'61) 901, 3'62. Or: }16; 
Vangsness v. Bovill, (S.D.) 235 N.W. 
601. 


“An abstract of title being an epit- 
ome or digest of the record evidence 
of the title, it may show by its en- 
tries that the title is not free from 
doubt upon questions of law and 
fact.” Adams v. Whittle, supra. 


[a] Abstract must contain a full 
Summary of all grants, conveyances, 
wills, records, and judicial proceed- 
ings, whereby the title is in any way 
affected, and all encumbrances or liens 
of record, and show whether they 
have been released or not. Attebery 
v. Blair, 91 N.E. 475, 244 Ill. 303, 135 
Am.S.R. 342. 


17. Cunningham v. Friendly, 189 P. 
928, 140 P. 989, 70 Or. 222. 

18. Austin v. Shipman, 141 S.w. 
425, 160 Mo.App. 206. 

19. Waters v. Waters, 36 L.J.Ch. 
195. 
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an affidavit 


[a} Abstract hela sufficient.—An 
abstract of title, submitted after ven- 
dor’s action to quiet title, is not ob- 
jectionable because judge signing 
judgment quieting title was disquali- 
fied, in that at the time of a parti- 
tion sale of such land he acted as a 
guardian for certain minors, where 
partition proceedings and action to 


‘quiet title constituted two different 


actions, and no relation of attorney 
and client existed between the judge 
and any of the parties to the action 
to quiet title. Geister v. Brown, 207 
N.W. 98, 49 S.D. 262. 


(b] Abstracts hela insufficient.— 
(1) An abstract which does not show 
whether or not a claimant of the rec- 
ord title was in possession of the 
property at the time of a mortgage 
foreclosure, and if so, whether or not 
notice was given him of the proceed- 
ings does not show merchantable title. 
Beeler v. Sims, 139 P. 371, 91 Kan. 757 
(aff 144 P. 237, 93 Kan. 213]. (2) An 
abstract of title showing the foreclo- 
Sure of a mortgage by advertisement, 
without showing that the mortgage 
contained a power of sale, does not 
show a good title in the vendor. 
Broadway v. Miller, 167 N.W. 15, 200 
Mich, 648; Bryant v. Straus Bros. & 
Co., 121 N.W. 301, 157 Mich. 49. (3) 
Where a deed in plaintiff’s chain of 
title executed by the heirs of a for- 
mer owner created an express trust 
in favor of the creditors of their 
ancestor, and the deed was made in 
October, 1901, and plaintiff’s abstract 
was tendered to defendant in Febru- 
ary, 1905, it was held that it could 
not be said that as a matter of law 
the creditors of the decedent would 
be barred by laches and lapse of time, 
and, as there was no showing in the 
abstract submitted therewith that 
there were no debts against the es- 
tate, or that, if there were, they had 
been paid, the only showing being 
that the estate had been settled and 
the administrators discharged, de- 
fendant was not required to accept 
the title. Koch v. Streuter, 83 N.E. 
1072, 232 Ill. 594. (4) So, where the 
abstract of the vendor’s title showed 
an ancient deed from the trustees of 
the Illinois and Michigan canal, re- 
citing that the lands conveyed were 
“part of the lands granted by the 
United States by 4 U. S. St. at L. 234 
ce 51, to aid the state in opening the 
canal to connect the waters of the 
Illinois River with those of Lake 
Michigan,” but there was nothing to 
show that the lands had been prop- 
erly selected and designated so as to 
vest title in the state, the purchaser 
had reasonable grounds for refusing 
to accept the title. Koch v. Streuter, 
supra. (5) Where a vendor under 
contract to furnish an abstract show- 
ing good title furnished an abstract 
which showed an outstanding title to 
an undivided interest in a person con- 
fined in an insane asylum, and that 
her nearest relatives had executed 
warranty deeds, and it was not shown 
that there were no debts against the 
estate of the insane person for which 
her interest in the property would 
be liable, but, on the contrary, it 
might be assumed that the state was 
her creditor for maintenance and sup- 
port under Rev. St. (1895) arts 136, 
137, the abstract did not show good 


title. Moore v. Price, 103 S.W. 234, 46 
Tex.Civ.App. 304. (6) An abstract of 
title showing that there were record 
deeds from two of the vendors con- 
veying to other parties and that a 
portion of the lands came through an 
intestate estate, not shown included 
in the final decree of the probate 
court, does not show a merchantable 
title. McChesney v. Oppek, 194 N.W. 
882, 156 Minn. 260. 


20. Wilson v. Bolen, 152 T11.App. 
210; Douglass v. Ransom, 237 N.W. 
260, 205 Wis. 439. 


[a] Abstract held sufficient.—An 
abstract, which shows that an install- 
ment of personal taxes on bank stock 
Owned by deceased owner of realty 
was delinquent but further shows a 
regular tax sale thereafter which nec- 
essarily extinguished taxes, and show- 
ing redemption of sale, shows mer- 
chantable title. In re Hager’s Estate, 
235 N.W. 563, 212 Iowa 851. 


[b] Abstract hela insufficient.—An 
abstract showing that certain special 
assessments were delinquent does not 
Show perfect title. Perryman y. City 
Home Builders, 248 P., 605, 121 Okl. 


150. 
21. See cases infra this note. 
[a] Abstract held sufficient.—An 


abstract showing a merger of estates 
extinguishing a mortgage shows a 
marketable title, notwithstanding the 
failure to show release. Summy y. 
Ramsey, 101 P. 506, 53 Wash. 93. 


[b] Abstract held insufficient.— 
(1) An abstract which does not show 
that outstanding interests had been 
foreclosed does not show merchanta- 
ble title. Security Savings & Trust 
Co. v. Latta, 247 P. 777, 118 Or. 559. 
(2) An abstract is not merchantable, 
where it discloses that on the tract of 
land avenues and alleys have been 
dedicated to the public, and such dedi- 
cation has not been set aside, and al- 
so discloses an unsatisfied mortgage 
upon unrecorded oil and gas leases. 
Grow v. Taylor, 137 N.W. 451, 23 N. 
D. 469. (3) Where early deeds had 
conveyed subject to right of way, an 
abstract of title failing to show that 
the right of way no longer existed 
did not exhibit good title to a strip 
purporting to include the former right 
of way. Upton v. Smith, 166 N.w. 
268, 183 Iowa 588. (4) An abstract 
disclosing that in June, 1908, a record- 
ed oil and gas lease dated June, 1904, 
running ten years and as much longer 
as minerals might be found in pay- 
ing quantities, providing that one or 
more wells should be drilled within 
two years, or that the lessee should 
pay twenty five cents per acre per 
year for the land thereafter, and that 
on default of performance of its con- 
ditions, the lease should become void, 
does not disclose a perfect title. 
Linscott v. Moseman, 114 P. 1088, 84 
Kan. 541. (5) Abstract of title show- 
ing unreleased mortgages, pending 
suit for taxes, and mechanics’ liens 
which had not been released, and 
Which failed to show any facts upon 
which to base title by limitations, did 
not comply with provision of contract 
for purchase of land requiring com- 
plete abstract, brought down to date, 
showing merchantable title. Alling v. 
Vander Stucken, (Tex.Civ.App.) 194 
S.W. 443. 
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standing rights of dower”? or homestead,?* that 
there are no outstanding encumbrances which the 
purchaser has not agreed to assume,”* and that ac- 
knowledgments were properly made.?5 A purchaser 
cannot be required to accept an abstract showing 
mere prima facie title.2® Where the vendor is ob- 
ligated to furnish a certified abstract, and the land 
was situated in a county other than that in which 
the parties resided, it has been held that an abstract 
certified down to within three days to the date of 
closing the sale was sufficient?” and that it would 
be unreasonable to expect the abstract to be certi- 
fied down to the hour at which it was tendered.?* 


Failure to show whether or not grantor is mar- 
ried. A failure of the abstract to show whether 
or not the grantors of some of the conveyances were 
married or single has been held to be a defect relat- 
ing to the substance of the title.?° 


Acknowledgments. Under a statute providing that 
all instruments of writing which had been on record 
for ten years should be valid as though such instru- 
ment had been in the first instance duly acknowl- 
edged, it has been held that a failure of the abstract 
to show that the seals of a notary publie’s acknowl- 
edgment were attached to the instrument was no 
valid objection to the abstract after the instrument 
had been of record over ten years.®° 

Guardian’s deeds. Where a guardian’s deed ap- 
pears in the chain of title, based on some court pro- 
ceeding, the abstract should show enough of the 
vecord in that proceeding to show that the court 
had jurisdiction of the subject matter®* and of the 


25. 
[a] 


22. Cornett v. Best, 132 S.W. 35, 
133 S.W. 166, 151 Mo.App. 546. 

[a] Abstract held insufficient.—An 
abstract wherein it appears that sev- 
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Abstracts held sufficient.—(1) 
Entries in an abstract of title show- 
ing warranty and quitclaim deeds by 
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parties whose interests in the land were sold,*?? and 
the decree of sale and the report of sale and its con- 
firmation by the court.** 


Transfers involving decedent estates. When title 
to realty passes by descent or devise, the probate 
proceedings necessarily enter into the title,*+ and, 
at least where they occur in the same jurisdiction,*® 
the abstract should show that the will was probat- 
ed,?® and the probate proceedings should be suffi- 
ciently abstracted either by entries on the abstract 
or by exhibits thereto attached and referred to in 
the abstract and duly authenticated to enable the 
examiner, without going outside the abstract and 
attached authenticated exhibits, to determine the 
validity of the probate proceedings in so far as the 
title to the realty may be affected.27 Among other 
things, the abstract should show the existence of 
jurisdictional facts,*® the proper determination of 
kinship,?® and heirs,*® the cutting off of rights of 
creditors,4! and such condition of the probate pro- 
ceedings of the decedent’s estate as to free the 
premises from possible lien of an inheritance tax.?? 
This isnot accomplished by attaching to the abstracts 
uncertified, unidentified, and unauthenticated sheets 
of paper in no manner referred to in the abstract 
itself.4# The abstract should show that the woman 
who signed the deed as wife of the testator was in 
fact the testator’s wife.*# 


Tax titles. If the abstract does not set out the 
antecedent proceedings on which a tax deed is based, 
it should at least state enough of the contents of 
the instrument to show that it is valid on its face.*® 


36. Bourland v. Huffhines, 
Civ.App.) 244 S.W. 847. 


37. Vangsness v. Bovill, (S.D.) 235 
N.W. 601. 


(Tex. 


eral conveyances were signed by one 
person without stating whether or 
not he was single or married is defec- 
tive. Cornett v. Best, 132 S.W. 36, 
133 S.W. 166, 151 Mo.App. 546. 


23. White v. Bates, 84 N.E. 906, 
234 Ill. 276 [rev 138 Ill.App. 112]. 


[a] Abstract of title is not objec- 
tionable because a deed in the chain 
of title made by husband and wife 
does not show that they released their 
homestead right in the Jand, where it 
appears from continuations of the ab- 
stract that they resided in another 
state when the deed was executed, and 
that he died leaving homestead prop- 
erty there. White v. Bates, 84 N.I. 
906, 234 Ill. 276 [rev 138 Ill.App. 112]. 


24, Hutchinson v. Coonley, 70 N.BE. 
686, 209 Ill. 487; Wright v. Bott, (Tex. 
Civ.App.) 163 S.W. 360. 


[a] Abstracts held insufficient.— 
(1) A condition in a contract for the 
sale of land requiring the vendor to 
furnish an abstract showing title sub- 
ject only to an encumbrance of one 
thousand dollars was not satisfied by 
an abstract showing a trust deed se- 
curing three notes of one thousand 
dollars each. Hutchinson v. Coonley, 
70 N.E. 686, 209 Ill. 437. (2) Wherea 
contract for the sale of public school 
Jjand required vendor to furnish an 
abstract showing clear and perfect 
title, the abstract should show the 
price for which the state sold the 
Jand, that the principal and annual 
interest have been paid to the state, 
and that the sum due the state was 
not greater than the amount the pur- 
chaser agreed to assume. Wright v. 
Bott, (Tex.Civ.App.) 163 S.W. 360. 


named grantors to named grantees, 
and a memorandum implying that the 
instruments were under seal, and a 
notation of an acknowledgment be- 
fore a notary implying a complete ac- 
knowledgment, were sufficient to show 
title, for a summary of a deed or ac- 
knowledgment need not be a copy 
thereof, and an abstract need not con- 
tain a statement of anything further, 
unless there is an absence of a seal, 
or some other defect is shown affect- 
ing the validity of the instruments. 
Attebery v. Blair, 91 N.E. 475, 244 Ill. 
363, 135 Am.S.R. 342. (2) An ab- 
stract of title which contains the let- 
ters “L. S.’’ after the signature of the 
notary before whom an acknowledg- 
ment was taken sufficiently shows 
that he certified to the acknowledg- 
ment under his official seal. Bucklen 
v. Hasterlik, 40 N.B. 561, 155 Ill. 423. 


26. Smith' v. Blinn, 127 So. 155, 
221 Ala, 24. 


27. Hessell v. Neal, 137 P. 72, 25 
Colo.App. 300. 


28. Hessell v. Neal, supra. 
29. Bragg v. Chilcote, 176 Ill.App. 
371; Sparkman v. Davenport, (Tex. 


Civ.App.) 160 S.W. 410 [rev on other 
grounds (Commn.App.) 208 S.W. 658]. 


30. Bentley v. Keegan, 202 P. 70, 
109 Kan. 762. 


31. Kincaid vy. Dobrinsky, 225 Ill. 
App. 85. 

32. Kincaid v. Dobrinsky, supra. 

33. Kincaid vy. Dobrinsky, supra. 


34. Vangsness v. Bovill, (S.D.) 235 
N.W. 601. 
35. Vangsness v. Bovill, supra. 


38. Vangsness y. Bovill, supra. 

39. WVangsness v. Bovill, supra. 

40. Sparkman y. Davenport, (Tex. 
Civ.App.) 160 S.W. 410 [rev on other 
grounds (Commn.App.) 208 S.W. 658]. 

41. WVangsness v. Bovill, (S.D.) 235 
N.W. 601; Douglass v. Ransom, 237 
N.W. 260, 205 Wis. 439. 


42. Douglass v. Ransom, supra. 

43. Vangsness y. Bovill, (S.D.)_ 235 
N.W. 601. 

[a] Ilustration.—Apparent copies 


of probate proceedings, relating to 
land title, attached to the abstract but 
not certified to, identified, or authen- 
ticated, or referred to in abstract, is 
not a part of the abstract. Vangs- 
hess v. Bovill, (S.D.) 235 N.W. :601: 


44. Sparkman y. Davenport, (Tex. 
Civ.App.) 160 S.W. 410 [rev on other 
grounds (Commn.App.) 208 S.W. 658]. 


45. Beeler v. Sims, 144 P. 237, 93 
Kan. 213 [aff 139 P. 371, 91 Kan. 757]. 


[a] Particular tax title entries 
considered.—(1) Where an abstract 
showed two tax deeds in the vendor's 
chain of title, but did not show any 
judgment, precept, or affidavit upon 
which the tax deeds were based, and 
there was no proof of possession and 
payment of taxes under the deeds as 
color of title which could support a 
claim of title by limitation, it was 
held that the purchaser had good 
grounds for objecting to the abstract 
in this respect. Koch v. Streuter, 232 
Ill. 594, 88 N.E. 1072. (2) But where 
a contract for the sale of land re- 
quired the vendor to furnish a satis- 
factory abstract, and the abstract 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Facis outside record. If there are in fact out- 
standing claims and equities which affect the title 
to the property that are not of record, the vendor 
is not required to anticipate and foreclose these by 
his abstract of title.4é 


[§ 667] d. Waiver as to Form and Sufficiency of 
Abstract. As a rule, if the purchaser does not ob- 
ject to the form and sufficiency of the abstract when 
it is tendered or received and examined, he cannot 
afterward allege its insufficiency as ground for re- 
fusal to perform.47 Where an abstract or title deeds 
are sent to a purchaser at his request for his exam- 
ination, the retention of them by him for a consid- 
erable time without objection constitutes an implied 
acceptance of the title.*® However, it has been held, 
under a contract requiring the vendor to furnish an 
abstract showing good title in himself, and imposing 
no duty on the purchaser to make specific objections, 
that a failure of the vendee to object to defects in 
title, as shown by the abstract, was not a waiver 
thereof.49 Where a contract for the sale of real 
estate requires the vendor to furnish an abstract of 
clear title, and contemplates possession by the pur- 
chaser before the time fixed for the completion of 
the contract, and the purchaser takes possession be- 
fore that time, and remains in possession after re- 
ceiving an abstract which fails to show clear title, 
the taking and retention of possession by the pur- 


showed a tax deed to one B, an objec- 48. 
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chaser does not constitute a waiver or an estoppel 
of his right to have a perfect abstract before paying 
the purchase price.5° 


Waiver of waiver. A vendor who has failed to 
object to conduct on the part of the purchaser which 
might constitute a waiver of the necessity of produc- 
ing a satisfactory abstract has been held not to be 
relieved of the duty, imposed by the contract of sale, 
to furnish such an abstract.51 


[§ 668] e. Time of Furnishing Abstract—(1) In 
General. If the time for furnishing an abstract 
showing a good title is fixed by the contract and the 
provision appears to make time of the. essence, it 
must control,°? and it is no exeuse that the vendor 
used all possible diligence to complete the abstract 
after the expiration of the time set for performance 
in the contract.5% However, this rule does not ap- 
ply if the delay is waived,®+ or time is not of the 
essence of the contract.55 A provision in the con- 


' tract of sale providing that the abstract was to be 


delivered “immediately” has been held to mean forth- 
with,°° and a delivery of the abstract five days after 
the sale did not meet the condition.®7 If no time 
is fixed, the vendor must furnish the abstract with- 
in a reasonable time for examination before the time 
fixed for performance.®§ What constitutes a rea- 
sonable time depends on the cireumstances of the 
transaction,®® but it has been held not to be a time 


[a]_ Thus (1) where a contract for 
Ged- 


tion that none of the details neces- 
sary to enable an examiner to deter- 
mine its validity were set out was 
sufficiently answered by the fact that 
the owner of the fee and also B con- 
veyed to one under whom the vendor 
claimed. Plummer vy. Kennington, 
128 N.W. 552, 149 Iowa 419. 

46. Miller v. Milwaukee Odd Fel- 
lows Temple, 240 N.W. 193, 206 Wis. 
547, 

47. U.S.—Thomas vy. Wood, 87 F. 
(2d) 856. 

Fla.—Ellas Inv. Co, v. Nobles, 135 
So. 909, 102 Fla. 475. 

Ill.— Lang v. Hedenberg, 115 N.E. 
566. 


S.D.—Pfister v. Sime, 202 N.W. 476, 


48 S.D. -131. j 
Tex.—Davenport Vv. Sparkman, 
(Commn.App.) 208 S.W. 658 [rev (Civ. 


App.) 160 S.W. 410, and cit Cyc]. 


Eng.—Pegg v. Wisden, 16 Beav. 239, 
51 Reprint 770; Sweet v. Meredith, 8 
Jur.N.S. 637. 


[a] Rule applied.—(1) Where a 
contract for the sale of land required 
the vendor to furnish a satisfactory 
abstract of title, and in subsequent 
litigation between the parties the pur- 
chaser claimed that a sufficient ab- 
stract had not been furnished, ob- 
jections to the abstract not made 
by the examiner for the purchaser 
were waived. Plummer y. Kenning- 
ton, 128 N.W. 552, 149 Iowa 419. (2) 
Where a vendor agreed to furnish ‘a 
search truly showing the condition” 
of his title, and furnished a search 
that purported to be a mere abstract 
of the indexes of the record, and the 
purchaser made no objection at the 
time on the ground of its form or in- 
sufficiency he could not afterward as- 
sert the insufficiency of the search as 
a ground for refusing to perform the 


contract. Moot vy. Business Men’s 
Inv. Assoc., 52 N.E. 1, 157 N.Y. 201, 
45 L.R.A. 666. 


{b] Purchaser held to have ac- 
cepted abstract.—Sheehan vy. McKins- 
try, 210 P67, 106 Or. 473,°34 ALLR: 


1313. 


N.W. 455, 155 Minn. 321; Rae vy. 
des, 18 Grant Ch. (Ont.) 217. 


49. Denison v. Ladd, (Nev.) 10 P. 
(2d) 637. 
[a] Reason for rule.—In the ab- 


sence of a contrary agreement, the 
vendee is under no obligation to point 
out defects as shown by the abstract. 
Denison v. Ladd, 10 P.(2d) 637. 

Duty of vendee to point out defects 
in title as shown by abstract see su- 
pra § 640. 

50. Lillienthal v. Bierkamp, 110 N. 
W. 152, 183 Iowa 42. 


51. Lillienthal vy. Bierkamp, supra. 


[a] Illustration.—Where a _ con- 
tract for the sale of real estate re- 
quired the vendor to furnish an ab- 
stract of clear title, and he furnished 
an insufficient abstract, and the pur- 
chaser before the time for carrying 
out the contract attempted to sell the 
premises, and the vendor did not treat 
this action as a waiver or an estop- 
pel of the purchaser’s right to insist 
on a sufficient abstract, but thereaft- 
er proceeded to carry out the con- 
tract, this did not show a waiver or an 
estoppel of the purchaser’s right to 
insist on a perfect abstract of title 
before payment of the purchase price. 
Lillienthal v. Bierkamp, 110 N.W. 152, 
133 Iowa 42. 

52. Bragg v. Chilcote, 176 Ill.App. 
3871; Williams v. Daly, 33 Ill.App. 454; 
T. Carrabine & Co. v. Cox, 117 S.W. 
616, 136 Mo.App. 370; Gaddis v. May- 
field, (Tex.Civ.App.) 239 S.W. 1010; 
Upperton vy. Nicholson, L.R. 6 Ch. 436; 
In re Todd, [1908] 1 Ir. 213. 


[a] Torrens certificate—A vendor 
who stipulates to supply a Torrens 
certificate within a stipulated period 
must tender within that time a cer- 
tificate resting upon a conclusive and 
final adjudication of title. Zialcita v. 
Arias, 45 Philippine 162. 

53. Mauk v. Lee, 119 P. 185, 
Wash. 184. 

54. Waiver of objections see infra 
§ 669. 

55. Plummer y. Kennington, 128 N. 
W. 552, 149 Iowa 419. 


66 


the sale of land requires the vendor to 
furnish a satisfactory abstract on a 
certain date, but time is not made 
of the essence, and the vendor is pro- 
ceeding in good faith to correct al- 
leged defects in the abstract with the 
purchaser’s acquiescence long after 
the day fixed, the purchaser cannot 
take advantage of the fact that a sat- 
isfactory abstract was not furnished 
on the day fixed. Plummer vy. Ken- 
nington, 128 N.W. 552, 149 Iowa 419. 
(2) So, where plaintiff sold defendant 
a Stock of goods in consideration of a 
farm, provided that, if defendant 
should not furnish a satisfactory ab- 
stract of title, the stock should be 
paid for in cash, and plaintiff, claim- 
ing that the proper abstract had not 
been furnished at the agreed time, 
sued for the price, it was held that, as 
suit was commenced before either 
party was in a situation to elect to 
rescind, it was sufficient if the ab- 
stract was perfected before trial. 
Plummer v. Kennington, supra. 


56. In re Todd, [1908] 1 Ir. 213. 
57. In re Todd, supra. 


58. Colo.—Allison y. Schuber, 223 
P. 53, 74 Colo. 545. 

Fla.—Lake Dorr Land Co. y. Park- 
er, 140 So. 635; Cox v. Grose, 122 So. 
513, 97 Fla. 848 [foll 127 So. 341, 99 
Fla. 654]. 


Iowa.—Martin v. Roberts, 102 N.W. 
1126, 127 Iowa 218. 


Minn.—Buswell v. O. W. Kerr Core 
128 N.W. 459, 112 Minn. 388, 12 Ann. 
Cas..83 77, 

Mo.—Otto v. Young, 127 S.W. 9, 227 
Mo. 193. 


Neb.—Storm v. Story, 169 N.w. (2g 
102 Neb. 765. 

Tex.—Sweet_v. Berry, (Civ.App.) 
236 S.W. 531; Runnells v. Pruitt, (Civ. 
App.) 204 S.W. 1017 [cit Cye]. 

59. Jackson y. Conlin, 50 Ill.App. 
538. 

[a] Lapse of time held unreason- 
able.—(1) Fifteen months. Loring y. 
Oxford, 45 S.W. 395, 18 Tex.Civ. App. 
415. (2) Four months. Denison y. 
Ladd, (Nev.) 10 P.(2d) 637. (3) 
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later than the time when the vendor is required to 
tender his deeds and bill of ‘sale of the property.®°® 


[§ 669] (2) Waiver of Delay in Furnishing Ab- 
stract.°' A purchaser may waive a provision in the 
contract requiring the delivery of an abstract of 
title at a stipulated time.°2 Taking of possession 
and payment of installments due on the purchase 
price, without objection, has been held to consti- 
tute a waiver of a failure to furnish an abstract.®? 
A failure to take the abstract to examine when it is 
offered,°* or the acceptance of an abstract by the 
purchaser,®° or a demand that a certain correction 
in the abstract be made after the date the abstract 
was to be furnished,®® # a waiver of the right to 
object that it was delivered at a date later than that 
prescribed in the contract; and stating a willingness 
to accept or acquiescence in continued efforts to 
remedy defects has also been held a waiver.°* Where 
the contract of sale provides that the vendor is to 
furnish an abstract within a specified time, the treat- 
ment by the purchaser of such requirement as imma- 
terial is a waiver of strict performance of such con- 
dition.°* Mere willingness to enter into further ne- 
gotiations if satisfactory arrangements can be made 
does not amount to a waiver of the vendor’s failure 
to furnish a satisfactory title at the time required 
by the econtract.®°® 


[§ 670] f. Rights and Duties of Purchaser. Ac- 
cording to some authority, in the absence of a pro- 
vision imposing on the purchaser the duty of point- 
ing out defects in the abstract,’ he is, not bound to 


Three years. McPike v. Avery, 249 
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point out such defects;7! nor, having returned the 
abstract within a reasonable time because of desig- 
nated defects in the title, is he under any obliga- 
tion to continue the examination of abstracts ;’* 
but elsewhere it is held that it is the duty of the 
purchaser of land on receiving an abstract of title 
to examine the same within a reasonable time and 
to point out the defects and requirements so as to 
give the vendor an opportunity to have the same 
corrected.** It has been held that the purchaser 
is obligated to examine and to make objection to 
a supplemental abstract in which the vendor has 
attempted to correct the errors pointed out in the 
original abstract;’* but elsewhere it is held that, 
if the new abstract does not correct the defects orig- 
inally objected to, no further notice of the objec- 
tional feature is necessary.’° According to some 
authority, where the title is in fact good, although 
it appears to be defective from the abstract fur- 


-nished by the vendor, the duty rests on the purchaser 


to discover the true title, and he is not justified in 
declining to perform;‘® but it has been held that 
the purchaser is not required to make investigation 
as to facts that may affect the title, not disclosed 
by the abstract furnished under the contract of sale 
by the vendor, or actually known by the purchaser.7* 
Refusal of a purchaser to examine an abstract of 
title does not prevent his refusal to accept a defec- 
tive title.78 Where the vendor is obligated to fur- 
nish an abstract, in some jurisdictions it is held 
that the purchaser has a right to rely on the abstract 
furnished by the vendor and is under no duty to 


[a] Particular contract construed. 


Py 278, 119 Okl. 140. 

[b] apse of time held reasonable. 
—(1) Where a contract for the sale 
of Jand provided that the vendor 
should deliver to the purchaser an 
abstract of title without delay, and 
the complaint in an action brought 
thereon did not allege refusal to de- 
liver an abstract, but only that no 
abstract had been delivered, it was 
held that the court would not infer 
from the fact that the contract was 
dated eight days before the complaint 
was verified and twelve days before it 
was served that a reasonable time for 
delivery of the abstract had expired. 
Cummings v. Wilson, 110 N.W. 4, 99 
Minn. 502. (2) Where, under a land 
contract dated June 11, and setting the 
date for performance as following 
January i, an abstract of title was 
furnished July 1 following the date 
of the contract, it was furnished with- 
in a reasonable time.’ Runnells vy. 
Pruitt, (Tex.Civ.App.) 204 S.W. 1017. 


60. Richards v. Jarvis, 288 P. 887, 
41 Idaho 237. 

61. Waiver of delay in perfecting 
title see supra § 656. 

62. Tierney v. Dietsch, 
475, 110 Neb. 462. 


194 N.W. 


63. Black v. Emory, (Mo.App.) 275 
S.W. 48; Grams v. Novinger, (Mo. 
App.) 231 S.W. 265; prouty, v. Tup- 


per, (S.D.) 286 N.W. 30 
64 Park v. ee 143 N.E. 80, 
311 Ill. 350. 


65. U.S.—Kentucky 
etc., Co. v. Blanton, 149 F. 
A. 343 [aff 120 F. 318]. 

Ill.— Jackson y. Conlin, 50 I1l.App. 
538. 

Iowa.—Cohen Bros. 


Distilleries, 
81, 80°C.C. 


Iron & Metal 


318, 197 Iowa 674. 


Save rN vy. Johnson, 261 S.W. 


Tex.—Poulton v. Magruder, (Civ. 
App.) 243 S.W. 512 [rev on other 
grounds (Commn.App.) 257 S.W. 533]. 


66. Evans vy. Ozark Orchard Co., 
146 S.W. 511,-103 Ark. 212. 


67. Bales v. Williamson, 103 N.W. 
150, 128 Iowa 127; Shonsey v. Clay- 
ton, 187 N.W. 113, 107 Neb. 695. 


[a]. Rule applied.—Where the ven- 
dor of real property is required by his 
contract to furnish a satisfactory ab- 
stract of title on a certain date, but 
time is not made of the essence of 
the contract, and he is proceeding long 
after the date fixed, in good faith, to 
correct the defects pointed out, with 
the knowledge and acquiescence of the 
purchaser, the purchaser is in no sit- 
uation to take advantage of the fact 
that the abstract was not satisfac- 
tory on the date fixed. Plummer v. 
ee ee te 128 N.W. 552,'149 Iowa 
419. 


[b] Evidence held not to show fur- 
ther waiver of time.—Coonrod vy. Stud- 
ebaker, 101 P. 489, 58 Wash. 32. 


68. Weinheimer vy. Sowers, 203 P. 
685, 110 Kan. 227. 


[a] Evidence held to show waiver 
of delivery of abstract.—Paynesville 
Land Co. v. Grabow, 200 N.W. 481, 
160 Minn. 414; Champion v. Taylor, 
(Tex.Civ.App.) 229 S.W. 627, 


69. Sweet v. Berry, (Tex.Civ.App.) 
236 S.W. 5381. 


70. Easton v. Montgomery, 
280, 90 Cal. 307, 25 Am.S.R. 123; Mat- 
thews v. Caldwell, (Tex.Commn.App.) 
penta .W. a [rev (Civ.App.) 241 S.W. 


Hh ARS 


—A contract to furnish an abstract 
with a limited time for approval or 
disapproval contemplates submission 
to counsel for examination and report. - 
Smith v. Blinn, 127 So. 155, 221 Ala. 24. 


71. Robinson v. Yetter, 143 Ill.App. 
172 [aff 87 N.E. 3638, 238 Ill. 320]; Les- 
senich v. Sellers, 93 N.W. 348, 119 
Iowa 314; Denison y. Ladd, (Nev.) 
10 P.(2d) 637; Sweet v. Berry, (Tex. 
Civ.App.) 236 S.W. 531 [cit Cyc]. 


{a] Reason for rule.—‘‘A vendor is 
presumed 2 know the condition of 
his own title Denison vy. Ladd, 
(Nev.) 10 P. (24) 637, 640. 


72. Brown v. Widen, (Iowa) 103 
N.W. 158; Sweet v. Berry, (Tex.Civ. 
App.) 236 S.W. 531 [cit Cyc]. 


73. Hobson vy. Lenox, (Mo.App.) 
201 S.W. 964; St. Clair v. Hellwig, 159 
S.W. 17, 173 Mo.App. 660. But see 
Danzer vy. Moerschel, (Mo.App.) 214 
S.W. 849, 7 A.L.R. 1162 (holding that 
the purchaser’ s attorney did in fact 
point out specific defects, but stating 
that there was authority for the rule 
that a simple notification that the ab- 
stract does not show good title is suf- 
ficient). 


74. Hobson vy. Lenox, (Mo.App.) 
201 S.W. 964. 
75. McDennis v. Finch, 72 So. 352, 


197 Ala. 76; Quisenberry v. Grant, 104 
So. 284, 20 Ala.App. 576. 


76. Moot v. Business Men’s Inv. 
Assoc., 52 N.E. 1, 157 N.Y. 201, 45 L. 
R.A. 666. 


77. Whelan v. Rosseter, 82 P. 1082, 
1 Cal.App. 701; Greig v. Franco-Can- 
adian Mortg. Co., Ltd., 10 Alta.L. 44. 


78. Thews v. Maltby, 69 Ill.App. 30 
[aff 49 N.E. 486, 171 Ill. 264). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ascertain for himself whether the record title is in 
fact good,’® or whether or not the title is in fact 
good ;°° but there is other authority holding that the 
failure of the abstract to show a release of a mort- 
gage which is a matter of record would not justify 
a purchaser in refusing to perform his contract.®! 
Under a statute providing that the person to whom 
a tender is made must, at the time, make any ob- 
jection he may have to the instrument, or he will be 
deemed to have waived it, it has been held that an 
abstract is not an “instrument” within the meaning 
of the statute, and that he should be given a reason- 
able opportunity to examine the abstract.*2 


Inquiry as to whether vendors are trustees. In 
England it has been held that, unless there is some- 
thing appearing on the abstract which necessarily 
shows that the vendors are in fact trustees of the 
property for some outstanding person, or persons, 
the purchaser is neither concerned nor entitled to 
make inquiry.’ 


Recovery of cost to complete abstract. Where the 
vendor is obligated to furnish an abstract, and the 
abstract provided is incomplete, the purchaser may 
recover his expenses in having a competent abstrac- 
tor complete the abstract.%4 


[§ 671] D. Conveyance or Tender Thereof*#5— 
1. Obligation of Vendor To Convey or Tender Con- 
veyance—a. To Comply with Contract Generally. 
Contracts for the sale of land usually provide for a 
conveyance to the purchaser and frequently pre- 
seribe the time and terms of the conveyance, and 
except in so far as performance is waived or ex- 
cused,*® the vendor must convey as provided by the 
terms of the contract.’ However, an express prom- 
ise to convey is not necessary,®® since a contract to 
sell land binds the vendor to give a proper deed of 
conveyance.*® Where the purchaser gives a note 
for land he is buying and the noté is accepted as 
payment therefor, the contract thus being perform- 
ed by the purchaser,®® the vendor has the duty to 


79. Rankin v. Marion Phosphate 
Co., 12 F.(2d) 67; Knudson v. mreb= || T61,. 119) Or.i2/97- 
esch, 187 N.W. 613, 152 Minn. 6; Fried- [a] 
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convey whether the note is paid at maturity or not.®! 
Where a contract provides for the sale of a tract of 
land at a certain time and for a certain price, and 
provides further for the conveyance of one or more 
acres of the tract on the payment of a certain price 
per acre, a purchaser making a general cash pay- 
ment on the execution of the contract is not enti- 
tled to a conveyance of a proportionate number of 
acres.°? 


Resale by purchaser. Where the owner agrees to 
sell land to a dealer or his assigns for a certain price 
net, and the dealer sells part of the land to a buyer 
for considerably more than that sum, retaining all 
over the net price stipulated, he is entitled to a con- 
veyance of the rest of the land.®* And, where an 
owner agrees with his optionee’s purchaser to be 
bound by a contract between the optionee and such 
purchaser, the latter is entitled to his deed upon 
making the payments specified by his contract, al- 
though they are less than those required by the con- 
tract between the owner and his optionee.°* How- 
ever, where an operator contracts to sell property, 
which he has agreed to buy, to one who makes a de- 
posit thereon which the operator delivers to the 
owner and then contracts to sell the property to an- 
other and attempts to use the deposit on the first as 
a partial payment on the second sale, he cannot 
complain that the owner who had agreed with him 
to execute escrow deeds refuses to deed the property 
to the second vendee without a release from the 
first.°5 


Conveyance to assignee. Where one holding a 
contract for the conveyance of lands eontracts to 
convey them to another and later assigns the latter 
contract to a third person with the understanding 
that he will convey to his assignee if his purchaser 
defaults, he has the duty, after the default of his 
purchaser, to give a deed to his assignee.?® 


[§ 672] b. To Put Purchaser in Default.°7 In 
order for the vendor to put the purchaser in default 


Rosenthal v. Silveira, 184 P. 58, 42 
Cal.App. 637. 


Belk v. Amyett, 117 S.E. 94, 


rich v. Seligmann, (Tex.Civ.App.) 22 
S.W.(2d) 749. 

[a] Abstract of title furnished by 
vendor must be looked to by the court 
to determine whether the contract as 
to the clear and merchantable charac- 
ter of title has been complied with. 
Nicholson vy. Whyte, (Tex.Civ.App.) 
236 S.W. 770. 

80. Smith v. Blinn, 
221 Alay 24. 

$1. Carson v. Mikel, 216 N.W. 60, 
205 Iowa 657. 


82. Waters v. Pearson, 144 N.W. 
1026, 163 Iowa 391. 


83. In re Soden and Alexander’s 
Contract, [1918] 2 Ch. 258. 


84. Smyth v. Boroff, 135 S.W. 973, 
156 Mo.App. 18. 
85. Vendor’s obligation to: 


Deliver or tender possession see in- 
fra §§ 707-710. 


Give title contracted for see supra 
§§ 515-670. 

Prepare deed see infra § 693. 
86. See infra §8§ 676-682. 


8&7. Dennett v. Norwood Housing 
Ass'n, 135 N.E. 866, 241 Mass. 516; 


127 So. 155, 


Under a contract to sell land, subject 
to the vendor’s ability to give a clear 
and satisfactory title, free from en- 
cumbrances, if the purchaser is sat- 
isfied with such title as the vendor 
can give, the vendor is bound to con- 
vey. Dennett v. Norwood Housing 
Ass’n, 1385 N.E. 866, 241 Mass. 516. 


Performance to satisfaction of par- 
ty generally see supra §§ 525, 526. 

Conformity of deed to contract see 
infra § 694 (generally), § 683 (for 
sufficiency of tender). 


&8. Smith v. Haynes, 9 Me. 128. 


89. Smith v. Haynes, supra; Calt- 
nae v. Caples, 153 A. 445, 160 Md. 
92. 


90. See infra § 768. 


91. Valley Mercantile Co. v. Bailey, 
216 P. 789, 68 Mont. 79. 


$2. Rosenthal y. Silveira, 
58, 42 Cal.App. 637. 

[a] General payment on price of 
tract as entirety does not entitle the 
purchaser to a proportionate number 
of acres simply because the contract 
provides for a conveyance of one or 
more acres at a certain price per acre 
in addition to a provision for the sale 
of the whole tract for a fixed price. 


84° 5 P: 


*By CAROLAN J. WALSH (§§ 671-710). 


155 Ga. 388. 


94. Danziger v. Benson, 166 P. 313, 
175 Cal. 565. 


95. Turner y. Hitchcock, 
INO M6 bea@alentots 


[a] Reimbursement of first pur- 
chaser.—Persons who had undertak- 
en to sell land which they had con- 
tracted to purchase from plaintiff 
could not use a check deposited with 
them as plaintiff’s agent, by a pur- 
chaser from them, to make payment 
on a subsequent sale by them to an- 
other, without paying the first pur- 
chaser the amount of the deposit so 
as to release plaintiff from liability 
therefor. Turner y, Hitchcock, 130 
Perr gOr hb Gate tots 

Deeds in escrow generally see in- 
fra § 675. 

$6. Merritt v. McLane, 157 P. 220, 
91 Wash. 99. 


“97. Vendor's performance as con- 
dition precedent to: 


Cancellation of deed see Cancellation 
of Instruments § 90. 


Equitable ejectment see Ejectment 


130. P. 


Specific performance see Specific Per- 
formance §§ 337-351. 
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at law and thereby become entitled to rescind,®*® or 
to sue for the purchase price,®® or for damages,! he 
must, where the covenants of the vendor to convey 
and of the purchaser to pay the purchase money or 
perform other acts are mutual and dependent, con- 
vey or tender a proper conveyance,” unless perform- 


98. See supra §§ 314-422. 

99. See infra §§ 1372-1381. 

1. See infra § 1525. 

2. U.S.—Columbia Bank v. Hagner, 
1 Pet: 455, 7 L.Ed. 219; Wood v. Des- 
kins, 141 F. 500, 72 C.C\A. 558; Mich- 
igan Home Colony Co. v. Tabor, 141 F. 
332, 72 C.C.A. 480. 

Ala.—Able v. Gunter, 57 So. 464, 
174 Ala. 389; Ledyard vy. Manning, 1 
Ala. 153. 

Ark.—Atkinson vy. 
192; Price v. Sanders, 39 Ark. 306; 
Sorrells vy. McHenry, 38 Ark. : 
Wakefield v. Johnson, 26 Ark. 
Thomas v. Lanier, 23 Ark. 639; 
is v. Davis, 21 Ark. 235; Black v. Bow- 
man & Trammell, 9 Ark. 501; Smith 
v. Henry, 7 Ark. 207, 44 Am.D. 540. 

Cal.—Kerr iv. Reed, 202 P. 142, 187 
Cal. 409; Lemle v. Barry, 183 P. 148, 
181 Cal. 6;. Howard..v. Higgins, 69 
Pe 060,eslsg wOal 220.5 Nattzeer. v. 
Gregg, 33 P. 757, 99 Cal. 83, 37 Am.S. 
R. 23; Kelly v. Mack, 45 Cal. 303; 
Bohall v. Diller, 41 Cal. SSViey is bullae 
Grigsby, 35 Cal. 656; Walters Vv. 
Mitchell, 6 Cal.App. 410, 92 P. 315; 
Menzel v. Primm, 91 P. 754, 6 Cal. App. 
204. 

Conn.—Kiley v. Doran, 134 A. 792, 
105 Conn. 218; Smith v. Lewis, 26 
Conn. 110. 

Fla.—Vance v. Roberts, 118 So. 205, 


Hudson, 44 Ark. 


96 Fla. 379; McKinnon v. Johnson, 45 
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17 Fla. 532. 
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14 Idaho 175. 
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Ill. 186 [aff 101 Ill.App. 463]; Glos v. 
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don v. Corbett, 87 Ill. 272; Gerrish v. 
Maher, 70 Ill. 470; Peck v. Brighton 
Co., 69 Ill. 200; Baston v.. Clifford, 
68 Ill. 67, 18 Am.R. 547; Hall v. Per- 
kins, 5 Ill. 548. 
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Minn. 326. 

Miss.—Moak v. Bryant, 51 Miss. 
560; Kimbrough v. Curtis, 50 Miss. 
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Eckford v. Halbert, 30 Miss. 273; 
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61, Am.D., 522. 
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N.Y.S. 116, 190 App.Div. 762; Smith 
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Coles v. Meskimen, 85 P. 67, 48 Or. 54; 
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251; Breithaupt v. Thurmond, 37 S.C. 
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1 East 
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P. 484; Heard v. Wadham, 


Reprint 239; 


CLG 


[§ 672 


ance or tender of performance is waived by the pur- 
chaser or excused ;* 
is the rule in equitable suits for specific perform-. 
But a conveyance or tender is not required 
in order to put the purchaser in default where the 
covenants are independent.® 


and this, generally speaking, 


Woodrow, 8 T.R. 366, 101 Reprint 
1436; Goodisson vy. Nunn, 4 T.R. 761, 
100 Reprint 1288. 


re see v. Holden, 16 U.C.C.P. 
il, 


[a] Where time is of essence.— 
Where, under a contract of sale of 
land, the making of the deed and the 
payment of a certain part of the pur- 
chase price were dependent and con- 
current conditions, even though time 
was of the essence of the contract, the 
vendor could not put the vendee in de- 
fault until he has tendered his deed. 
LemlJe v. Barry, 183 P. 148,:181 Cal. 6. 


Demand for payment by vendor see 
infra § 720. 


Dependent and Thdependent cove- 
nants see Contracts §§ 538-544; Cove- 
nants § 20; and supra §§ 268-272 (con- 
strued). 

3. See infra §§ 676-682. 


4 See Specific Performance § 337 
text and note 53. 


5. U.S.—Loud v. Pomona Land, 
etc., Co. 14 S:Ct. 928, 153- U.S. 564; 
38 L.Ed. 822; Lyman v. U. S. Bank, 
12 How. 225, 13 L.Ed. 965. 


Ala.—Jones v. State, 14 So. 115, 100 
Ala. 209; Broughton vy. Mitchell, 64 
Ala. 210; Duncan v. Jeter, 5 Ala. 604, 
39 Am.D. 342; Stone v. Gover, 1 Ala. 


Ark.—Mayers v. Rogers, 5 Ark. 417. 


Cal.—Southern Pac. R. Co. v. Allen, 
44 P, 796, 112 Cal. 455 [error dism 19 
S.Ct. 518, 173 U.S. 479, 43 L.Ed. 775]. 


Ill. Gray v. Meek, 64 N.E. 1020, 199 
Ill. 136 [aff 101 Tl. App. 463]; Bryson 
v. Crawford, 68 Ill. 362. 


Ind.—Swindell v. Richey, 41 Ind. 
281; Wright v. Blachley, 3 Ind. 101; 
Davis v. Heady, 7 Blackf. 261. 


Iowa.—Rollins v. Thornburg, 22 
toe 389; Woods v. Morgan, Morris 


La.—Waterman vy. Gibson, 
Ann. 672. 


Me.— Warren v. Wheeler, 21 Me. 
484; Robinson y. Heard, 15 Me. 296. 


ag ifass—Healy v. Pfau, 119 Mass, 


Mich.—Foley v. Dwyer, 81 N.W. 569, 
122 Mich. 587. 


Miss.—Hazlip v. Noland, 14 Miss. 
294; Leftwich v. Coleman, 4 Miss. 
167; Gibson v. Newman, 2 Miss. 341; 
Hageman v. Sharkey, 2 Miss. 277, 29 
Am.D,. 627. 


N.J.—Rogers v. Colt, 21 N.J.Law 18 
[aff 21 N.J.Law 704]. 


N.Y.—Eddy v. Davis, 22 N.B. 362, 
116 N.Y. 247; Paine v. Brown, 37 N. 
Y Seas, Transcr.A, 195; Lewis v. 
McMillen, 41 Barb. 420; Adams v. 
Wadhams, 40 Barb. 225; Robb  v. 
Montgomery, 20 Johns, 15. 


N.C.—Armfield v. Tate, 29 N.C. 258. 
Or.—Epplett v. Empire Inv. Co., 194 
P. 461, 700, 99 Or. 533. 
Pa.—Lowry v. Mehaffy, 10 Watts 
387; Smith v. Webster, 2 Watts 478. 
Tenn.—Shaw v. Wilkins’ Adm’r, 8 
Humphr. 647, 49 Am.D. 692. 
tex.—Perry Vv. Rice, 10 Tex, 367- 
Bridge v. Young, 9 Tex. 401. 
Va.—Bailey vy. Clay, 
Va.) 346. 


5 La. 


4 Rand. (25 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 672-676] 


Installment contracts. Where the obligations to 
deliver the deed and to pay the final installment are 
concurrent, and ‘such installment comes due, the 
vendee is not in default until the vendor has ten- 
dered a deed® or tender has been waived ;7 however, 
the vendor is not required to tender a deed to place 
the purchaser in default for nonpayment of an in- 
termediate installment. 


Purchaser in default. Where an installment con- 
tract provides for the delivery of the deed to the 
purchaser when a certain proportion of the purchase 
price has been paid, the right of the purchaser to his 
deed after that proportion has been paid is not de- 
feated by the fact that he is in default in the pay- 
ment of the subsequent installments.2 When a ven- 
dee in possession since the inception of the contract 
has been in default in the payment of the purchase 
price, but offers to pay the entire residue of the 
purchase money and calls for his deed, the vendor 
who had until then treated the contract as in force 
in refusing to accept the tender or deliver the deed 
is in default.1° 


[§ 673] 2. Persons Suing in Vendor’s Right.13 
An actual tender need not be made by parties who 
are permitted to sue in the vendor’s right for en- 
forcement of the contract, but who are not clothed 
with the legal title, as the vendor’s administrator 
or executor,’? or the assignee or transferee of a 
purchase-money note.1% 

[§ 674] 3. Maker of Bond for Title.14 The maker 


of a bond for title need not execute a deed pursuant 
thereto until the bond is surrendered!® or is shown 
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to be lost, destroyed,t® or unenforceable.17 And a 
bond for title to become absolute unless conveyance 
is made will, nothing to the contrary appearing, be 
construed in equity as an enforceable obligation to 
make a conveyance regardless of whether or not it 
expressly requires a deed.1§ 


[§ 675] 4. Deeds in Escrow. Where a deed is 
executed at the time of the sale and deposited in 
the hands of a third person, to be delivered by him 
to the purchaser on payment of the purchase money 
or giving of a note therefor, the vendor may main- 
tain an action without first tendering a deed to the 
purchaser.*® If, by his contract, the vendor agrees 
to deposit a deed in escrow after the purchaser has 


deposited the purchase money in accordance with 


the contract, the vendee in default on his first pay- 
ments cannot require the vendor to deposit his deed 
before making such payments.?° 


Performance by depositary. Where the vendee 
defaults on his payments under a contract. obligat- 
ing the depositary to deliver a deed to him on the 
payment of certain notes, an offer by the depositary 
to make such delivery on payment and a tender of 
the deed into court is a complete performance of 
his obligation.?1 


[§ 676] 5. Waiver and Excuse??—a. In General. 
The vendor’s obligation to convey in accordance with 
the terms of his contract,?* and the necessity of his 
making a tender of conveyance as a condition pre- 
cedent to putting the purchaser in default,?4 may be 
expressly*® or impliedly?® waived by the purchaser. 
An express agreement between the parties waiving 


Wis.—Foster v. Lowe, 110 N.W. 829, 
131 Wis. 54; Shenners v. Pritchard, 
80 N.W. 458, 104 Wis. 287; 
Best, 20 Wis. 44. 

Eng.—Spiller v. Westlake, 2 B.& Ad. 
155,022 BiC.L::738, 109 Reprint 1101; 
Wilks v. Smith, 2 Dowl.P.C.N.S. 215, 
10 M.&W. 355, 152 Reprint 507; Pord- 
age v. Cole, 1 Saund. 319, 85 Reprint 
449, 

Man.—Sword v. Tedder, 13 Man. 
572; Macarthur v. Leckie, 9 Man. 
110. 


Gale v. 


Ont.—Koster v. Holden, 16 U.C.C.P. 
331; Wilson v. Wittrock, 19 U.C.Q.B. 
391. 

Dependent and independent cove- 
nants generally see Covenants § 20. 

6 Kerr v. Reed, 202 P. 142, 187 
Cal. 142; Soper v. Gabe, 41 P. 969, 
55 Kan. 646; Epplett v. Empire Inv. 
Co., 194 P. 461, 700, 99 Or. 533. 

[a] When final payment comes due 
under contract in which time is of es- 
sence, the obligation to make the pay- 
ment and the obligation on the part 
of the vendor to make a deed are de- 
pendent and concurrent conditions. 
Kerr’ v. Reed, 202° P. 142, ‘187 Cal. 
409. 

7. See infra §§ 676-682. 

8. Epplett v. Empire Inv. Co., 194 
P. 461,7 700, 99 Or. 533. 

All but last installment as inde- 
pendent covenants generally see Con- 
tracts § 541 text and note 39. 

9. Kuykendall v. Schell, (Tex.Civ. 
App.) 224 S.W. 298. 

10. Hamilton v. Newbold, 153 S.E. 
681, 154 Va. 345. 

[a] Wendee has waived the default 
of the vendee in this situation. Ham- 
ilton vy. Newbold, 153 S.H. 681, 154 Va. 
345. 


Demand for condition 


deed as 


precedent see infra § 692. 


Payment of price as 
precedent see infra § 691. 

11. In suit for specific perform- 
ance see Specific Performance § 337 
text and notes 59, 60. 

12. Faulkner’s Adm’r v. Williman, 
LG* SAW. 852,913) Kryc Eng 106% Wheeler 
v. Crosby, 20 Hun (N.Y.) 140; Bridge 
v. Young, 9 Tex. 401. 

13. Boyce v. Francis, 56 Miss. 573; 
Kimbrough v. Curtis, 50 Miss. 117. 

14. Bond for title generally see 
supra § 89. 

15. Hardin v. Neal Loan, etc., Co., 
54 S.E. 755, 125 Ga. 820; Peterson v. 
Harper, 78 S.E. 942, 13 Ga.App. 112. 

16. Peterson v. Harper, supra. 

17. Hardin v. Neal Loan, etc., Co., 
54 S.E. 755, 125 Ga. 820; Peterson v. 
Harper, 78 S.E. 942, 13 Ga.App. 112. 

18. Crittenden Lumber Co. v. 
Ward, 284 S.W. 354, 153 Tenn. 380. 


condition 


19. Rollins v. Thornburg, 22 Iowa 
389; Olmstead vy. Smith, 87 Mo. 602. 
[a] For example, where an escrow 


agreement provided for the deposit of 
the purchase price before a deposit of 
the deed, a purchaser not making de- 
posit was in default, although the 
vendor made no tender. Little v. Ken- 
nedy, 260 P. 890, 86 Cal.App. 324. 

20. Lang v. Hedenberg, 115 N.E. 
566, 277 Ill. 368 [aff 198 Ill.App. 470, 
and 198 Ill.App. 460]. 

Installment contracts generally see 
supra § 97. 

21. Fouts v. Foudray, 120 P. 960, 
31 Okl. 221, 38-L.R.A.N.S. 251, Ann. 
Cas.1913E 301. 

[a] Reconveyance contract. — 
Where a debtor executed a deed, abso- 
lute in terms, as security for a note, 
with a contemporaneous parol agree- 


ment to reconvey on payment thereof, 
in a suit by the creditor to recover the 
money due on an executory contract 
of sale binding him to deliver to de- 
fendant a deed in escrow on payment 
of the price, after default in payment, 
on a tender by the escrow of the deed 
into court, the creditor was entitled to 
recover. Fouts v. Foudray, 120 P. 
960, 31 Okl, 221, 38 L.R.A.N.S. 251, 
Ann.Cas.1913E 301. : 

22. Excuse for vendor’s failure to 
tender deed in vendor’s: 


Action for: 
Damages see infra § 1525. 
Purchase money see infra § 1380. 
Recovery of possession see infra 
§ 1328. 
Rescission see supra § 342. 
Suit: 
For specific performance see Specific 
Performance § 341. 
To enforce lien see infra § 1218. 
Excuse or waiver of purchaser’s 
tender of purchase money see infra 
§§ 717-719. 
Waiver of objection to sufficiency 
of tender see infra § 687. 
Waiver or excuse for failure to pre- 
pare deed see infra § 693. 


23. See supra § 671. 
24 See supra § 672. 
25. U.S.—Johnston, v. Standard 


Min. Co., 13 S.Ct. 585, 148 U.S. 360, 37 
L.Ed. 480. 


Cal.—Kerr v. Reed, 202 P. 142, 187 
Cal. 408. 

Mo.—OImstead v. Smith, 87 Mo. 602. 

N.Y.—Lawrence vy. Miller, 86 N.Y. 
TEs 

Pa.—Bezold v. Potamkin, 156 A. 572, 
102 Pa.Super. 72. 

26. Kerr y. Reed, 202 P. 142, 187 
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a conveyance or tender may be either embodied in 
the contract or entered into subsequently.27 A waiy- 
er may also be implied from the conduct of the par- 
ties,?® as where the purchaser prevents a tender,”° or 
repudiates the contract before or at the time for 
performance,*° as by annexing to his demand for a 
conveyance an unreasonable requirement not au- 
thorized by the contract.*! But a waiver is not to be 
implied from conduct which is not inconsistent with 
an intent on the part of the purchaser to perform 
and to insist upon a strict compliance with the terms 
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performance or tender by him is rendered impossible 
by the act of the purchaser.?4 


[§ 678] c. Futility of Tender.*> If for any rea- 
son a tender of a deed by the vendor would be only 
an idle and useless ceremony, no such tender is nec- 
essary.°® Thus, if the vendor has only the equitable 
title, he may recover the purchase price without the 
tender of a deed, if the purchaser already has the 
legal title or has obtained the same from the owner 
thereof.?? 


of the contract by the vendor.*? 


[§ 677] b. Performance or Tender Rendered Im- 
Failure of the vendor to 
convey or tender a conveyance will be excused if 


possible by Purchaser.** 


Cal. 409; Olmstead v. Smith, 87 Ma. 
602; Lawrence v. Miller, 86 N.Y. 1381. 
And see cases infra §§ 677-682. 


27. Johnston v. Standard Min. Co., 
13S CE 585, 148 W.855360,.37, Lid. 
480; Olmstead v. Smith, 87 Mo. 602. 


Placing deed in escrow as obviating 
need for tender see supra § 675. 

28. Gerrish v. Maher, 70 Ill. 470; 
Potter v. Dennison, 10 Ill. 590; Lanitz 
v. King, 6 S.W. 263, 938 Mo. 513; White 
v. Truman, 45 N.Y.S. 724, 18 App.Div. 
144; Farrow v. Martin, 16 S.C.L. 409. 


[a] Consent to formation of cor- 
poration to take property.—A claim- 
ant of an interest in a mining claim, 
of which the legal title is held by an- 
other under contract to convey to 
claimant in a certain contingency, 
waives his right to a conveyance by 
consenting to the formation of a cor- 
poration to take and develop the prop- 


erty. Johnston vy. Standard Min. Co., 
Besret, peo, 148° U.S. 360, 387 Lids 
480. 

29. See infra § 677. 

30. See infra § 679. 

31. See infra § 679 text and note 
46, 

32. Powell v. Huey, 89 N.E. 299, 


241 Ill. 1382; Lefferts v. Dolton, 66 A. 
527, 217 Pa. 299; Hoffman v. Kleinjan, 
224 N.W. 187, 54 S.D. 187 [eit Cyc]. 


[a] Purchaser’s silence. — Where 
the vendor’s agent merely states to 
the purchaser that he has a deed from 
the vendor in his pocket, without pro- 
ducing it or giving the purchaser an 
opportunity to inspect it, so that there 
is no sufficient tender, the purchaser 
will not be deemed to have waived a 
tender, where he does not say that he 
will not accept a deed for the prop- 
erty, or refuse in terms to pay the bal- 
ance of the purchase money, or say 
that he cannot make the payment. 
peweu vy. Huey, 89 N.E. 299, 241 Ill. 

32. 

{b] Encumbrances by purchaser. 
—Encumbrances created or suffered 
by the purchaser do not excuse the 
vendor from making tender of the 
deed. Hoffman y. Kleinjan, 224 N.W. 
187, 54 S.D. 634 [cit Cyc]; Stein v. 
Waddell, 80 P. 184, 37 Wash. 634. 

Se. Prevention of performance by 
adverse party generally see Contracts 
§ 721. 

Delivery of satisfactory title ren- 
dered impossible by purchaser see 
supra § 658. 

Inability of vendor to perform see 
infra §§ 681, 682. 

34 Alaska.—Peterson vy. Moore, 3 
Alaska 155. 

D.C.—Newman v. Baker, 10 App.D. 
(Sh CUSiHe 


Jll.—Potter v. Dennison, 10 Ill. 590. 
N.Y.—Buess vy. Koch, 52 How.Pr. 


| 478 [aff 10 Hun 299, 53 How.Pr. 92]. 


N.C.—Christain v. Nixon, 33 N.C. 1. 
Or.—F rink v. Thomas, 25 P. 717, 20 
OT.2165y, 12 RA. 2897 
ig Garak Bae v. Martin, 16 S.C.L. 


Utah.—Gutheil v. Gilmer, 76 P. 628, 
27 Utah 496. 


Can.—Meeker vy. Nicola 
Lumber Co., 55 Can.S.C. 494. 


[a] Absence of purchaser. — (1) 
Where a time and place are fixed by 
agreement of the parties for the de- 
livery of the deed by the vendor and 
payment by the purchaser, and the 
vendor attends at such time and place 
prepared to perform on his part, but 
the purchaser fails to attend, the lat- 
ter waives all right afterward to in- 
sist on the performance of the con- 
tract or recovery of damages for al- 
leged breach of it. Gerrish vy. Maher, 
70 Ill. 470; Farrow v. Martin, 16 S.C. 
L. 409. (2) Where plaintiff contract- 
ed for the purchase of land, the deed 
to be delivered on the performance of 
certain conditions of time and pay- 
ment by him, and he purposely re- 
frained for four years from comply- 
ing with his part of the contract, and 
remained out of the country, and his 
place of residence was unknown to de- 
fendant, who sought in good faith to 
comply with his part of the contract, 
tender on the part of defendant was 
op Sa Peterson v. Moore, 3 Alaska 


[b] Evasion.—A. tender is excused 
where the purchaser evades it. Zem- 
pel v. Hughes, 85 N.E. 641, 235 Ill. 424; 
Buess v. Koch, 10 Hun (N.Y.) 299, 53 
How.Pr. 92. 

35. Inability of: 

Purchaser to perform see infra § 680. 
Vendor to perform see infra §§ 681, 
682. 


Valley 


Performance or tender by vendor 
rendered impossible by purchaser see 
supra § 677. 

Renunciation by purchaser or re. 
fusal to perform see infra § 679. 


36. Cal.—kKerr v. Reed, 202 P. 142, 
187 Cal. 409; Hoppin vy. Munsey, 198 
P. 398, 185 Cal. 678. 


Ill.— Lang v. Hedenberg, 115 N.E. 
566, 277 Ill. 368 [aff 198 Ill.App. 470, 
and 198 Ill.App. 460]; Furman y. 
Rapelje, 67 Ill.App. 31. 

Iowa.—Naw v. Jackman, 12 N.W. 
312, 58 Lowa 359. 


Kan.—Drollinger v. Carson, 155 P. 
928, 97 Kan. 520 [cit Cyc]. 

Ky.—Johnston v. Benjamin, 292 S. 
W. 801, 219 Ky. 169. 


[§ 679] d. Renunciation or Refusal of Perform- 
ance by Purchaser.*® 
fully repudiates the contract or refuses to perform, 
or states that he cannot or will not perform, he 
waives a tender by the vendor.?9 


Where the purchaser wrong- 


There is some 


La.—Lindner v. 
(Orleans) 259. 

Md.—Christian v. Johnson Const. 
Co., 155 A. 181, 161 Md. 87. 

Mo.—Massey v. Butts, (App.) 221 
S.W. 153; Reynolds v. Reynolds, 45 
Mo.App. 622. 

Neb.—McLaughlin vy. Nelson, 202 N. 
W. 871, 113 Neb. 308. 

N.Y.—Lawrence v. Miller, 86 N.Y. 
131; Garibaldi Realty & Construc- 
tion Co. v. Santangelo, 149 N.Y.S. 669, 
164 App.Div. 513 [aff 117 N.E. 1067, 
221 NOY. 673). 


Pa.—Kester v. Rockel, 2 Watts & S. 


Morgan, 2 La.A. 


pee Frechie v. Boyd, 100 Pa.Super. 
SGic 
[a] Sale by tenant by the curtesy. 


—Where a person purchases the in- 
terest of a tenant by the curtesy, and 
is put into possession and enjoys such 
possession until the death of the ten- 
ant by the curtesy, he cannot, to de- 
feat an action by the latter’s adminis- 
trator for the purchase money, set up 
the defense that a deed has not been 
tendered to him, since he has received 
all he bargained for, and the tender 
of the deed would be an idle ceremony. 
nels? v. Reynolds, 45 Mo.App. 
622. 


[b] Deposit with escrow.—Where 
the purchaser failed to perform his 
part of the contract as to payment 
before deposit of the vendor’s deed, 
the law did not require the useless 
and futile act by the vendor of de- 
positing the deed with a designated 
holder in escrow before the contract 
could be forfeited. Lang v. Heden- 
berg, 115 N.E. 566, 277 Ill. 368 [aff 198 
Ill. App. 470, and 198 Ill.App. 460]. 


Deed deposited in escrow generally 
see supra § 675. 


37. Naw vy. Jackman, 12 N.W. 312, 
58 Iowa 359; ester v. Rockel, 2 
Watts & S. (Pa.) 365. 

38. Cross references: 

Effect of renunciation or repudiation 
of contracts generally see Contracts 
§§ 725-732. 

Inability of purchaser to perform see 
infra § 680. 

Refusal by vendor excusing prepara- 
tion of deed see infra § 693. 

Repudiation excusing tender before 
suit for specific performance see 
Specific Performance § 341. 

Vendor's rescission of contract excus- 
ing conveyance see supra § 411. 

39. U.S.—Citizens’ Nat. Bank of 
Roswell, N. M. v. Davisson, 33 S.Ct. 
625, 229° ULS. 212, 57 a Wd 53espait 
120 BP. 304, 16 N.M. 689]; Columbia 
Bank y. Hagner, 1 Pet. 455, 7 L.Ed. 
219; McCullough v. Sutherland, 153 F. 
418; Blanton v. Kentucky Distilleries, 


For later cases, developments ani] changes in the law see Annotations, same title and section number. 
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authority to the effect that a renunciation or refusal 
to perform by the purchaser before the day fixed 
for performance does not waive or excuse a tender on 
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that day;*° but by the great weight of authority the 


rule applies whether the renunciation or refusal is 
at or before the time of performance.*! 
does not apply, however, to a renunciation or re- 
fusal after the time for performance;*? and a re- 


etce., Co., 120 F. 318 [aff 149 F. 31, 80 
C.C.A. 343]. 


Cal.—Hoppin v. Munsey, 198 P. 393, 
185 Cal. 678. 


D.C.—Hazleton v. Le Duc, 10: App. 
D.C. 379; Newman v. Baker, 10 App. 
DiGs 187% 


Iil—Lang v. Hedenberg, 115 N.E. 
566, 277 Ill. 368 [aff 198 Ill.App. 470, 
and 198 Ill.App. 460]; Bucklen v. 
Hasterlik, 40 N.E. 561, 155 Ill. 423 
[aff 51 Ill.App. 132]; Lyman v. Ged- 
ney, 29 N.E. 282, 114 Ill. 388, 55 Am.R. 
871; Welch v. Dutton, 79 Ill. 465; 
Gerrish v. Maher, 70 Ill. 470; Bolton 
v. Huling, 91 I1l.App. 350 [rev on oth- 
er grounds 63 N.E. 140, 195 Ill. 384]; 
Rowersock v. Beers, 82 Ill.App. 396; 
Nathan v. Rehkopf, 57 Ill.App. 212. 


Ilowa.—Claude v. Richardson, 103 N. 
W. 991, 127 Iowa 623. 

Ky.—Johnston vy. Benjamin, 292 S. 
W. 801, 219 Ky. 169; Harmon v. 
Thompson, 84 S.W. 569, 119 Ky. 528, 
27 Ky.L. 181. 


La.—Buckman v. Locantro, 138 So. 
123, 173 La. 621; Reinach v. Jung, 48 
So. 124, 122 La. 610;° Lindner v. Mor- 
Ban, 2 La.A. (Orleans) 259. 


Mass.—Smith v. McMahon, 83 N.E. 
9, 197 Mass. 16; Staples v. Mullen, 
81 N.E. 877, 196 Mass. 132; Curtis v. 
Aspinwall, 114 Mass. 187, 19 Am.R. 
332; Carpenter vy. Holcomb, 105 Mass. 
280; Tinney v. Ashley, 15 Pick. 546, 
26 Am.D. 620. 


Mich.—McArthur vy. Cheboygan, 120 
N.W. 575, 156 Mich. 152. 


Miss.—Bowling v. Bowling, 40 So. 
871, 88 Miss. 144. 


Mo.—Katz v. Dreyfoos, (App.) 26 
S.W.(2d) 999; In re First Nat. Bank 
of Adrian, 230 S.W. 358, 207 Mo.App. 
115; Massey v. Butts, 221 S.W. 153, 
204 Mo.App. 55. 

Mont.—Long v. Needham, 96 P. 731, 
37 Mont. 408. ‘ 

Neb.—McLaughlin v. Nelson, 202 N. 
W. 871, 113 Neb. 308; Chermak v. 
Smolik, 198 N.W. 562, 112 Neb. 54; 
Johnson v. Higgins, 108 N.W. 168, 77 


Neb. 35; Solt v. Anderson, 86 N.W. 
1076, 62 Neb. 153 [rev on other 
grounds 89 N.W. 306, 63 Neb. 734]; 


Wasson v. Palmer, 22 N.W. 773, 17 
Neb. 330. 


N.J.—Serventi y. Cella, 141 A. 747, 
104 N.J.Law 351; Maloney v. Michel- 
felder, 141 A. 13, 104 N.J.Law 212; 
Shinn v. Roberts, 20 N.J.Law 435, 
43 Am.D. 636; Stockfleth v. Britten, 
146 A. 583, 105 N.J.Eq. 3; Brown v. 
Norcross, 45 A. 605, 59 N.J.Eq. 427; 
Oakey v. Cook, 7 A. 495, 41 N.J.Eq. 
350; Maxwell v. Pittenger, 3 N.J.Eq. 
156. 


N.Y.—Lawrence v. Miller, 86 N.Y. 
13056 Carmani-y.<Pultz> 2) N.Y.) 547: 
Paine v. Brown, 37 N.Y. 228, 4 Transcr. 
Al 195; Crary v. Smith; 2hNZy.160; 
Tague Holding Corporation v. Harris, 
231 N.Y.S. 104, 224 App.Div. 361 [rev 
on other grounds 165 N.E. 834, 250 N. 
,Y. 422, motion den 166 N.E. 323, 250 
N.Y. 557]; Palmer v. Hudson Valley 
Ru, CO, P18 Ns Y. So) 710, 13949 App Div. 
42; Pittsburgh Amusement Co. v. 
Ferguson, 91 N.Y.S. 666, 100 App.Div. 
453; White v. Truman, 45 N.Y.S. 724, 
18 App.Div.,144; Bernstein v. Jacob- 
son, 221 N.Y.S. 453, 129 Misc. 401; 


The rule 


Charles v. Scheibel, 218 N.Y.S. 545, 128 
Misc. 275 [aff 222 N.Y.S. 784, 221 App. 


Div. 816]; North’s Adm’rs v. Pepper, 
21 Wend. 636; Franchot v. Leach, 5 
Cow. 506. 


N.C.—Walker v. Allen, 50 N.C. 58. 


Ohio.—Eleventh St. Church of 
Christ v. Pennington, 18 Ohio Cir.Ct. 
408, 10 Ohio Cir.Dec. 74: 

Or.—Epplett v. Empire Inv. Co., 
ioe PP i461 700, 99 (Or, (5835) eWwells; 
Fargo & Co. v. Page, 82 P. 856, 48 Or. 
74, 3 L.R.A.N.S. 1038. " 

Pa.—Girard Mammoth Coal Co. v. 
Raven Run Coal Co., 119 A. 495, 275 


Pa. 439; Frechie vy. Boyd, 100 Pa. 
Super. 553; Levy’s Bst., 30 Pa.Dist. 
349; Tiffany v. Wightman, 36 Pa.Co. 


68. 


S.D.—Benton v. Davidson, 212 N.W. 
500, 51 S.D. 91; Brace v. Doble, 52 N. 
W. 586, 3 S.D.-110 [aff 53 N.W. 859, 
3 S.D. 416]. 

Tex.—Mathews Vv. Caldwell, 
(Commn.App.) 258 S.W. 810 [rev (Civ. 
App.) 241 S.W. 798]; Armstrong v. 
Raimer, ~“(CiveApp!): > 2S: sw. woes 
eee v. Beaty, (Civ.App.) 211 S.W. 

4, 

Utah.—Brixen v. Jorgensen, 92 P. 
1004, 33 Utah 97. 


Wash.—Milton v. Crawford, 118 P. 
32, 65 Wash. 145. 


Wis.—McWilliams vy. Brookens, 39 
Wis. 334. 


bie ons oehivride v. Mills, 16 Man. 

la] Attempted rescission. — (1) 
Where a purchaser attempts to re- 
scind the contract of sale, the vendor 
is not required to tender performance 
except as a prerequisite to a suit for 
specific performance. McArthur v. 
Cheboygan, 120 N.W. 575, 156 Mich. 
152. (2) By giving notice of elec- 
tion to rescind before expiration of 
the time provided, the purchaser 
waived a tender of the deed by the 
vendor. Benton v. Davison, 212 N.W. 
500, 51 S.D. 91. See Specific Perform- 
ance § 341. 


[b] Second tender.—Where a deed 
was not only tendered by the vendor 
to the purchaser, but was accepted 
and held by her, after her repudiation 
of the contract, another tender was 
not required, the repudiation being a 
waiver of any right to a tender, es- 
pecially a second tender of a deed. 
Wilson y. Beaty, (Tex.Civ.App.) 211 
S.W. 524, 


[c] Refusal by joint vendee.— 
Where two persons have jointly con- 
tracted for the purchase of lands, and 
one of them refuses to accept a deed 
tendered pursuant to the contract, the 
vendor is under no obligation to make 
a further tender to the other. Carman 
Veeeultz, 21 N.Y..547,. 


{d] Claim of title adverse to ven- 
dor.—If the purchaser of land, who 
has been put in possession, claims 
title adverse to the right of the ven- 
dor, he cannot, in ejectment by the 
vendor on failure to pay the purchase 
money, claim the benefit of the de- 
fense that a tender of a deed was 
necessary to put him in default under 
the contract of sale. Griswold vy. 
Little, 34 N.Y.S. 703, 13 Misc. 281, 
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fusal by the purchaser to perform, on demand, does 
not excuse lack of tender by. the vendor at the time 
of the demand.*? 


Sufficiency of refusal or renunciation. 
less than an absolute and unequivocal renunciation 
or refusal to perform will not constitute a waiver 
or excuse;** but the repeated failure of the vendee 


Anything 


[e] Agent’s rejection.—A vendor's 
rejected tender to the only other party 
to the agreement of sale, who failed to 
insist on notice of intention to tender, 
thereby tacitly waiving notice, ended 
the agreement, so that the undis- 
closed alleged principal of an ostensi- 
ble purchaser, who demanded tender 
Six days after tender to an alleged 
agent, could not complain of lack of 
notice. Buckman vy. Locantro, 138 So. 
123,113 sua 621, 


{f] Refusal of purchaser to draw 
deeds.— A tender is excused where, 
under the contract, the deeds are to 
be drawn by the purchaser, and he 
refuses to do so on demand. Blanton 
v. Kentucky Distilleries, ete., Co., 120 
F. 318 [aff 149 F. 31, 80 C.C.A. 348]. 
Duty to prepare deed in absence of 
agreement see infra § 693. 


{g] Rulo by statute. — Under a 
statute providing that, if a party to 
an obligation notifies another, before 
the latter is in default, that he will 
not perform, the other may enforce 
the obligation without previously per- 
forming, the purchaser in a contract 
wherein the owner agreed to place 
deeds in escrow, but refuses to do 
so, can enforce the contract without 
waiting for the owner to deposit the 
deeds. Turner v. Hitchcock, 130 P. 
119.0 lO Du alee 2 1) 

§ eae in escrow generally see supra 


Inability of purchaser to perform 
see infra § 680. 


40. Walker v. Allen, 50 N.C. 58. 


41. Hazleton v. Le Duce, 10 App.D. 
C. 379; Welch v. Dutton, 79 Ill. 465; 
McArthur v. Cheboygan, 120 N.W. 575, 
156 Mich. 152; Paine v. Brown, 37 N. 
Y. 228, 4 ‘Transcr.A. 195; North’s 
Adm’rs v. Pepper, 21 Wend. (N.Y.) 
636. And see cases supra note 39. 

42. Columbia Bank vy. Hagner, 1 
Pet. (U.S.) 455, 7 L.Ed. 219: Heine 
v. Treadwell, 13 P.. 503, 72 Cal. 217. 

43. Wyvell v. Jones, 33 N.W. 48, 
37 Minn. 68. 


44. Powell v. Huey, 89 N.RE. 299, 
241 Til. 182; Ackley v. Parsons, 181 
N.Y.S. 116, 190 App.Div. 762; Thomas 
v. Wickmann, 1 Daly (N.Y.) 58. 


[a] Mere belief on the part of the 
vendor that the purchaser will not 
perform the contract on his part does 
not excuse the vendor’s failure to 
perform or tender performance, 
Thompson y. Alkire, 52 Ill.App. 61. 


[b] Statements held not to waive 
or excuse tender.—(1) A statement 
made before the day of performance 
by the purchaser that he does not 
“want the title’ is not an excuse for 
nontender on the day. Thomas vy. 
Wickmann, 1 Daly (N.Y.) 58. (2) 
Where the vendor, in a contract call- 
ing for an unencumbered title, execut- 
ed a deed conveying title subject to a 
mortgage, and caused it to be ten- 
dered to the purchaser, the latter’s 
refusal to accept it, saying to the ven- 
dor’s representative, in reply to an. 
assertion that he had contracted to’ 
purchase, “. . . There is more 
about the transaction you don’t 
know,” was not such a repudiation of 
the contract by the purchaser as 
would excuse a tender of full perform- 
ance by the vendor. Powell y. Huey, 
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to comply with the contract,*® or his conditioning 
his performance on the vendor’s compliance with 
conditions not warranted by the contract,*® will be 
sufficient to constitute a waiver or excuse of tender. 


[§ 680] e. Inability of Purchaser To Perform.*’ 
While the mere failure, through inability, of the 
purchaser to complete his purchase, coupled with 
a readiness and willingness on the part of the ven- 
dor to perform, will not dispense with the necessity 
of a tender of a deed by the vendor,*® yet if the 
purchaser concedes that he is unable to perform at 
the time fixed for performance, a tender of a deed 
by the vendor is not essential, but mere readiness 
and willingness to perform are enough to support 
an action by him.*® However, the mere belief of 
the vendor that the purchaser has no money with 
which to pay is not enough to excuse a tender by the 
vendor.®°* And it has been held that, in an action by 
a vendor for nonperformance and to forfeit earnest 
money, the mere fact that the purchaser was in- 
solvent is insufficient to excuse the vendor from a 
tender of performance by delivery of a deed and 
abstract showing title.°+ 


[§ 681] f. Inability of Vendor To Perform— 
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[§§ 679-682 


(1) In General. The fact that the vendor has no title 
to the land or is for any other reason unable to 
perform will relieve the purchaser from his obliga- 
tion to pay or tender the purchase money,*? but it 
will not exempt the vendor from his obligation to 
convey or tender a conveyance,°* unless he is ex- 
cused under the terms of his contract.°* Therefore, 
if one contracting to sell land to which he has no 
title at the time of the contract is unable to pro- 
cure title from the owner, so that he cannot comply 
with his contract to convey, this does not excuse 
his default, and he will be liable to a suit on the con- 
tract,°® unless he protects himself by the terms of 
the contract.°*® And a vendor who has contracted to 
convey a good title is not relieved from his obliga- 
tion to convey such title because his wife refuses to 
join in the conveyance so as to release her dower 
or homestead right.°7 ; 


[§ 682] (2) Destruction or Deterioration of Prop- 
erty.°° Where the vendor has bound himself by an 
absolute agreement to convey, he is not relieved from 
his obligation because performance subsequently be- 
comes impossible by reason of the accidental de- 
struction or deterioration of the land or buildings 
thereon,°® or because a part of the land is taken from 


89 N.E. 299, 241 IN 132. 


[ec] Evidence insufficient to show 
repudiation of the contract by the 
purchaser see Soper y. Gabe, 41 P. 969, 
55 Kan. 646. 

45. Summers v. Hedenberg, 198 Ill. 
App. 460 [aff 115 N.E. 566, 277 Ill. 
368]. 

Performance of conditions preced- 
ent by vendee see infra §§ 691, 692. 

46. Cal.—Hoppin vy. Munsey, 198 P. 
398, 185 Cal. 678. 


Mo.—In re First Nat. Bank of 
Adrian, 230 S.W. 358, 207 Mo.App. 115 
[cit Cyc]. 

Neb.—McLaughlin y. Nelson, 202 N. 
W. 871, 113 Neb. 308. 


N.Y.—Palmer v. Hudson Valley Ry. 
Co., 118 N.Y.S. 710, 1384 App.Div. 42. 


Pa.—Levy’s Estate, 30 Pa.Dist. 349. 


Wyo.—Merrill v. Rocky Mountain 
Cattle Co., 181 P. 964, 26 Wyo. 219. 


{a] Illustrations. — (1) Defend- 
ant, who entered into possession of 
land under a written agreement by 
plaintiffs to convey the Same on pay- 
ment of a certain price per acre, 
waives tender of a proper deed by de- 
manding a full covenant warranty 
deed, together with satisfactory evi- 
dence that the title was free of all 
encumbrances, as a condition preced- 
ent to payment of the purchase price. 
Palmer v. Hudson Valley Ry. Co., 118 
N.Y.S. 710, 134 App.Div. 42. (2) 
Where the: purchaser refused to take 
title unless decree or release was ob- 
tained by a certain time, the fact that 
the vendor did not tender deed and 
abstract without decree or release 
could not avail the purchaser, in view 
of the fact that title was good with- 
out such decree or release. McLaugh- 
lin v. Nelson, 202 N.W. 871, 113 Neb. 
508. (3) Where the purchaser’s un- 
justifiable demand of a large allow- 
ance for a trivial deficiency in area 
was the real reason for rejecting the 
title, and without compliance there- 
with a formal tender by the vendor 
would have been fruitless, it was not 
necessary. Garibaldi Realty & Con- 
struction Co. v. Santangelo, 149 N.Y.S. 
669, 164 App.Div. 513 [aff 117 N.E. 
1067 mem, 221 N.Y. 673]. 


Wecessity of deed conforming to 
contract see infra § 694. 

47. Performance by purchaser gen- 
erally see infra §§ 716-772. 

Inability of vendor to perform see 
infra §§ 681, 682. 

Renunciation and refusal of vendee 
to perform see supra § 679. 

48. Johnston v. Benjamin, 292 S. 
Wie 8.015 2 1 Okey 216.9: 

49. Mintle v. Sylvester, 211 N.W. 
367, 202 Iowa 1128; Drollinger v. Car- 
son, 155 P: 923, 97 Kani 502 [cit Cye]; 
Christian v. Johnson Const. Co., 155 
A. 181, 161 Md. 87; Lawrence v. Mil- 
ler, 36) NeY.i031. 


Futility of tender generally see 
supra § 678. 


50. Pursley v. Good, 68 S.W. 218, 
94 Mo.App. 382. 

Sr. /Cornett ve Best, 7132) SOW. 35; 
133 S.W. 166, 151 Mo.App. 546. 

52. See infra § 718. 

53. Ill—Hale v. Cravener, 21 N. 
EK. 534, 128 Ill. 408. 


Md.—Jones v. Belt, 2 Gill 106. 


Mo.—Terte v. Maynard, 48 Mo.App. 
463. 


N.H.—Hallett v. Parker, 39 A. 433, 
68 N.H. 598. 


Pa.—Bitner v. Brough, 11 Pa. 127, 
2 Am.L.J.N.S.- 90. 


[a] In Porto Rico, where the in- 
ability of the vendor to perform is 
due to circumstances over which he 
can exercise no control, if he has done 
all that be required of him, he is re- 
lieved of responsibility for his failure 
to perform. Hernandez vy. Cadilla, 29 
Porto Rico 7465. 


54. Terte v. Maynard, 48 Mo.App. 
463. 
[a] Vendor may contract against 


defects in his title, and when there is 
no distinct and independent agreement 
to convey, but a stipulation that if 
there turns out to be a defective title, 
the contract is to be null and void, 
the vendor need not convey unless the 
purchaser so requests and relieves 
him from his warranty as to such 
defects. Terte v. Maynard, 48 Mo. 


App. 463. 


55. Miller v. Smith, 103 N.W. 872, 
140 Mich. 524; Weitzel v. Leyson, 121 
N.W. 868, 23 S.D. 367. 


[a] Failure of third person to per- 
form contract with vendor.—Where'‘a 
person has agreed to convey to an- 
other title to certain land on receipt 
of a specified sum and the fulfillment 
of stipulated conditions, he cannot, 
after the obligee has carried out his 
part of the contract, excuse his own 
nonperformance on the ground that 
third persons have not performed 
their agreement to him. Sullivan vy. 


Peaven work, CtC. kta COs mol leanicons 
BS 
56. Weitzel v. Leyson, 121 N.W. 


868, 23 S.D. 367. 


{a] Contract not relieving vendor. 
—Under a contract for sale of land to 
which parties hold no title, providing 
that it was made subject to approval 
of the owner, and that, should he dis- 
approve, funds paid would be returned 
and the vendors released from liabil- 
ity, they could not refuse to convey 
because they could not get the land on 
terms the same as or similar to those 
on which they contracted to sell. 
Weitzel v. Leyson, 121 N.W. 868, 23 
S.D. 367. 


57. Iowa.—dZebley  v. 
Iowa 507. 


Mass.—Davis v. Parker, 14 Allen 94 
[aff.12 Wall. (U.S.) 457, 20 L.Ed. 287]. 

N.J.—Saldutti v. Flynn, 65 A. 246, 
72 N.J.Hq. 167. 


Pa.—Bitner v. Brough, 11 Pa. 127, 
2 Am.L.J.N.S. 90. 


Tex.—Cross v. Everts, 28 Tex. 523. 


Dower and curtesy as encumbrances 
generally see §§ 597, 599. 


Failure of wife to join in convey- 
ance as rendering deed insufficient see 
infra § 699. 


58. Who bears loss of destruction 
or deterioration see infra § 811. 


59. Phinzey v. Guernsey, 36 S.E. 
796, 111 Ga. 346, 78 Am.S.R. 207, 50 
L.R.A. 680; Hawkes v. Kehoe, 79 N.E. 
766, 198 Mass. 419, 9 Ann.Cas. 1053 
and note, 10 L.R.A.N.S. 125; Allyn v. 
Allyn, :28 N.E. 779, 154 Mass. 570; 


Sears, 38 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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him, before conveyance, under the power of eminent 
domain.°° But it has been held, in effect, that where 
it appears from the provisions of the contract that 
the parties contemplated the continued existence 
of the land and buildings in the same condition as 
when the contract was made, the contract is not to 
be construed as absolute, but as subject to an im- 
plied condition that the parties shall be excused from 
performance in case performance becomes impossi- 
ble before breach by the accidental destruction or 
material change in the condition of the land or build- 
ings without the fault of either party.°1 No such 
condition is implied, however, where it is excluded 
by the provisions of the contract.®2 


[§ 683] 6. Requisites and Sufficiency of Tender®® 


—a. In General. The term “tender,” when applied 
in the case of mutual and concurrent promises in a 


Wells v. Calnan, 107 Mass. 514, 9 Am. 
R. 65; Thompson vy. Gould, 20 Pick. 
(Mass.) 134; Bacon v. Simpson, 3 M. 
&W. 78, 150 Reprint 1064. 

[a] Waiver by purchaser.—The 
purchaser, by accepting a deed and 
taking possession of the premises, 
does not waive his right to recover 
damages for a breach of the cove- 
nant to deliver the premises in the 
condition stipulated. Green v. Kelly, 
20 N.J.Law 544. 

Provisions of contract qualifying 
rule as to liability for destruction or 
deterioration see infra § 813. 


60. Kares vy. Covell, 62 N.E. 244, 
180 Mass. 206, 91 Am.S.R. 271. 


[a] Choice of remedies.—If one 
makes payments on a bond to convey 
to him certain land free of en- 
cumbrances, and before the convey- 
ance one quarter of the land is taken 
for the widening of a highway, he may 
either take what the obligor can give 
and hold him answerable in damages 
for the rest or rescind the contract 
and recover back the money he has 
paid. Kares v. Covell, 62 N.E. 244, 
180 Mass. 206, 91 Am.S.R. 271. 


Enumeration of purchaser’s reme- 
dies generally see infra § ——. 


61. Hawkes v. Kehoe, 79 N.E. 766, 
193 Mass. 419, 9 Ann.Cas. 10538, 10 L.R. 


A.N.S. 125; Powell v. Dayton, etce., 
RCo. 7-8) P7.544-412- Or. 4838; 
{a] Buildings accidentally de- 


stroyed.——Where defendants agreed to 
convey to plaintiff a certain parcel of 
land ‘‘and the buildings thereon,” for 
an entire price, and contracted that 
the premises at the time of delivering 
the deeds should be in the same con- 
dition that they were in when the con- 
tract was made, reasonable use of the 
buildings thereon alone excepted, and 
the contract called for a conveyance 
of the whole estate, and the value of 
the buildings constituted a large part 
of the total value thereof, defendants 
were discharged from their obliga- 
tion to convey the land and buildings, 
where the buildings were accidentally 
destroyed by fire before the time fixed 
for performance, and were therefore 
not liable to plaintiff for damages 
for breach of contract on refusing to 
do anything except convey the land 
alone on receipt of the entire consid- 
eration. Hawkes vy. Kehoe, 79 N.E. 
766, 193 Mass. 419, 9 Ann.Cas. 1053, 
10 L.R.A.N.S. 125. 

Construction generally see supra §§ 
207-282. 

62. Allyn v. Allyn, 28 N.E. 779, 154 
Mass. 570. 

[a] Provision for insurance. 
Where the contract provided that 
vendor should keep the premises 


the 
in- 
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,Sured for the purchaser’s benefit as 
his interest might appear, the agree- 
ment covered the contingency of a 
fire, and there was no implied condi- 
tion that the performance of the con- 
tract was dependent on the continued 
existence of the buildings. Allyn v. 
Allyn, 28 N.E. 779, 154 Mass. 570. 


[b] Property taken for highway.— 
A condition in a bond to convey real 
estate that the obligor shall convey 
the land by a good and sufficient deed 
“conveying a good and clear title to 
the same, free from all encumbranc- 
es,” refers to the title which is to pass 
by the deed. and not to the state of 
things existing at the time of the 
execution of the bond; and therefore, 
if after the execution of the bond one 
quarter of the land is taken for the 
widening of a highway, the obligor 
is substantially unable to perform his 
contract, and the holder of the bond 
may recover back any payments he 
has made on it. Kares v. Covell, 62 
Bat 244, 180 Mass. 206, 91 Am.S.R. 
Malis 


63. As to time see infra §§ 689, 690. 


For specific performance see Spe- 
cific Performance §§ 338, 339. 

64. Gray v. Fred B. Neuhoff Cor 
12 P.(2d) 1036, 124 Cal.App. 567: 
Smith v. Lewis, 26 Conn. 110; Sum- 
mers v. Hedenberg, 198 Ill.App. 460, 
[aff 115 N.E. 566, 277 Til. 368]; No- 
well v. Waterman, (R.I.) 163 A. 402. 


“Tender” defined generally see 
Tender § 1. 
65. Ala.—Baker vy. Howison, 104 So. 


239, 213 Ala. 41, 52 ALR. 1452. 
Cal.—Gray v. Fred B. Neuhoff, 12 
P.(2d) 1036, 124 Cal.App. 567. 
EE er v. Lewis, 26 Conn. 


Ga.—Booth v. Saffold, 46 Ga. 278. 


Il1—Summers yv. Hedenberg, 198 Il. 
seer 460 [aff 115 N.E. 566, 277 Ill. 


Ind.—McCleary y. Chipman, 68 N. 
E. 320, 32 Ind.App. 489. 


Deda ee v. Waterman, 163 A. 
402. 

S.C.—Law v. House, 21 S.C.L. 268. 

[a] Technical common-law tender 
is not necessary in cases involving 
mutual and dependent covenants. 
igwel v. Waterman, (R.I.) 163 A. 
02. 

Meaning of term in regard to tender 
of possession see infra § 708. 

66. Smith v. Lewis, 26 Conn. 110; 
McCleary v. Chipman, 68 N.E. 320, 
32 Ind.App. 489; Howland vy. Leach, 
11 Pick. (Mass.) 151. 


[a] It ig not absolute, uncondi- 
tional offer to do or transfer anything 


at all events, but it is in its nature | 
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contract for the sale of real property, has not the 
same connotation as when used in an offer to pay 
an ordinary debt due in money,** the tender required 
of a vendor being a mere readiness, willingness, and 
ability to perform all of his obligations,®® provided 
the other will concurrently do the things he is re- 
quired by the contract to do,®* and notice to that 
effect to the vendee.*? 
by the vendor must, both at law and in equity, be 
an effort in good faith to comply with the require- 
ments of the contract as to the delivery of a suffi- 
cient deed;** but in equity a literal and precise ten- 
der by the vendor is not generally required before 
suit for specific performance.®® 
tender of a deed must be of one which conforms to 
the terms of the contract,7° or it will be as if no 
tender had been made." 


To be sufficient the tender 


Thus, ordinarily 


And while the vendor does 


conditional only, and dependent on, 
and to be performed only in case Of; 
the readiness of the other party to 
perform his part of the agreement. 
Smith v. Lewis, 26 Conn. 110. 


67. Smith vy. Lewis, supra: Sum- 
mers v. Hedenberg, 198 Ill.App. 460 
[aff 115 N.E. 566, 277 Ill. 368). 


{a] Offer as tender.—Where the 
obligations in a contract for the sale 
of real estate became mutual and con- 
current by the service of a notice on 
the part of the vendor whereby he of- 
fered to perform, such offer of per- 
formance ig a tender of performance. 
Summers vy. Hedenberg, 198 Ill.App. 
460 [aff 115 N.E. 566, 277 Ill. 368]. 


68. McDonald v. Minnick, 35 N.B. 
367, 147 Ill. 651; Lefferts vy. Dolton, 
66 A. 527, 217 Pa. 299,°118 Am.S.R. 
913; Pittsburg, etc., R. Co. v. Fischer 
Foundry, ete., Co., 57 A. L915 208 Pa. 
73; Alexander vy. Wunderlich, 12 A. 
580, 118 Pa. 610; Pfeiffer v. Wilke, 
(Tex.Civ.App.) 107 S.W. 361. 


Conformity to requirement of con- 
tract generally see infra § 694. 

69. See Specific Performance § 338 
text and notes 62, 63. 


70. See infra § 694. 
71. Ala.—Hussey vy. Roquemore, 27 
Ala. 281. 


Cal.—Latimer vy. Capay Valley Land 
Co. 10) Ps Sormlogee@ale 286; Jonghaus 
v. McCormick, 18 Cal. 660. 


Fla.—Frazier v. Boggs, 20 So. 245, 
37 Fla. 307; Pettys v. Marsh, 3 So. 
577, 24 Fla. 44; Holland vy. Holmes, 14 
Fla. 390. 


Ill.—Hutchinson y. Coonley, 70 N. 
E. 686, 209 Ill. 487; MeDonald v. Min- 
nick, 35 N.E. 367, 147 Ill. 651; Lull v. 
Stone, 37 Ill. 224; Conway v. Case, 
22 Ill. 127. 


Ind.—Owen v. Norris, 5 Blackf. 479. 
pong eM unr y v. Fletcher, 24 Kan. 
o . 

Me.—Hill v. Hobart, 16 Me. 164. 
Mass.—Gormley vy. Kyle, 137 Mass. 


189; Swan v. Drury, 22 Pick. 485; 
Aiken vy. Sanford, 5 Mass. 494. 


Miss.—Moak vy. Bryant, 51 Miss. 
560; McAllister v. Moye, 30 Miss. 258. 


Mo.—McLeod vy, Snyder, 19 S.W. 
494, 110 Mo. 298; Cornett v. Best, 132 
S.W. 35, 151 Mo.App. 546, (App.) 13 
S.W. 166. 


N.H.—Critchett v. Cooper, 18 A. Tiree 
65 N.H. 167. 


N.Y.—Stone v. Lord, 80 N.Y. 
Carman vy. Pultz, 21 N.Y. 547; Piza v. 
Lubelsky, 106 N.Y.S. 481, 121 App. 
Div. 734; Wadick v. Mace, 103 N.Y.S. 
889, 118 App.Div. 777 [rev on other 
grounds 83 N.E. 571, 191 N.Y. 4 Re 
Heimburg v. Ismay, 35 N.Y.Super. 35; 
Foote vy. West, 1 Den. 544, 


60; 
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not have to comply with a request for a deed which 
does not conform to the contract of sale,7? such a 
request will not relieve him from his duty either to 
grant the request or tender performance in accord- 
ance with the contract.7* Where a vendor who has 
contracted to convey a fee simple tenders.a deed 
which does not convey 2 fee simple to all the land 
because of a judgment having been rendered declar- 
ing title to a part not in the vendor, and the pur- 
chaser refuses on the ground that the judgment is 
outstanding and title to all the land not conveyed, 
the vendor’s tender goes for naught.** However, 
notwithstanding the existence of eneumbrances on 
the land which he contracted to sell free of all en- 
cumbrances, the vendor may make good tender pro- 
vided he is willing and able to remove them upon 
his being informed by the purchaser that he will com- 
plete the purchase.*® 


Tender on condition. The vendor’s tender must 
be free from conditions which the purchaser is not 
bound to perform.*® However, the inclusion of a 
condition, on the tender of a quitclaim deed, that it 
be accepted in satisfaction of a bond to quiet title, 
although improper, does not make the tender void.** 


Joint vendors. Under a joint contract to convey 
and warrant title, the tender of a separate convey- 
ance and warranty by each obligor,’® or only a part 
of the joint obligors,*® is insufficient compliance with 
the contract. Likewise, under a joint obligation 
with another to convey a three-fourths interest, a 
tender by one vendor of a one-fourth interest is in- 
sufficient to put the purchaser in default.8° 


VENDOR AND PURCHASER 


7 


[§§ 683-685 


Formalities ef tender. In order to put the pur- 
chaser in default the vendor must have complied 
with statutory requirements as to the presence of 
witnesses at his tender.’ Where the vendor or his 
agent states to the purchaser that he has in his pock- 
et a deed of the vendor, but does not produce it 
and give the purchaser an opportunity to examine 
it, there is not a sufficient tender.*? 


Tender of second deed. Where the vendor ac- 
quires a good title to the land after he has conveyed 
it to the purchaser, he need not tender a new deed.** 


[§ 684] b. As to Place.S* If no place is fixed by 
the contract, the vendor in making the tender must 
seek out the purchaser at his residence or at his 
place of business,®° unless he is out of the state.*® 
The place at which the tender is to be made may, 
of course, be fixed by agreement, in which case the 
tender must be made at that place.** In any event 
tender may be made at any place appointed by the 
purchaser.*® 


[§ 685] c. By Whom Made.*® The tender must 
be made by the vendor or some person legally rep- 
resenting him.®° So, where the vendor’s attorney 
asks the purchaser if he will accept title insurance 
from the record owner, and take conveyance direct 
from him, and it is not shown that the attorney 
represents such owner, there is no offer of title.°! It 
is not a valid objection to a tender of conveyance 
that the grantor was not shown to have been alive 
at the time his agent tendered a deed signed by 
him? 


140 N.W. 652, 159 Iowa 171. 


Okl.—Tucker v. Thraves, 151 P. 598,/ 1147, 102 Kan. 281. 
50 Okl. 691. 


Or.—Knighton v. Smith, 1 Or. 276. 


Pa.—Pittsburg, etc., R. Co. v. Fisch- 
er Foundry, etc., Co., 57 A. 191, 208 
Pa. 73; Espy v. Anderson, 14 Pa. 308; 
Bonner vy. Brown, 5 Pa.Dist.&Co. 365. 

Tex.—Poulton v. McGruder, (Civ. 
App.) 243 S.W. 512 [rev on other 
grounds (Commn.App.) 257 S.W. 533]. 

Wis:-—Davidson v. Van Pelt, 15 Wis. 
341. 

[a] WYendered deed held to comply 
with contract.—Malkan v. Hemming, 
TEAM Dae ee OOD. a9o4 ae rlChand uv. 
Mulhall, 118 N.W. 43, 140 Iowa 1; 
McMillan v. Bowie First Nat. Bank, 
119 S.W. 709, 56 Tex.Civ.App. 45. 


{b] Admission of defects in title. 
—A. vendor offering in writing to con- 
vey a good title, while expressly ad- 
mitting an encumbrance thereon con- 
sisting of a judgment lien, and de- 
manding payment of the price accord- 
ing to the contract, does not thereby 
obviate the defect in the title or place 
the purchaser refusing to pay the 
price in default. Snowden y. Derrick, 
411 P. 757, 14 Cal.App. 309. 


Sufficiency of deed generally see in- 
fra §§ 694-704. 


72. Jones v. Hedstrom, 131 P. 145, 
89 Kan. 294. 
73. Jones v. Hedstrom, supra. 


Obligation to give deed generally 
see supra § 671. 

74. Latimer v. Capay Valley Land 
@o;, 70 PB: 82) 137% Cal. 2/316. 


75. Tull vy. Lynn, 18 Pa.Dist. 699. 
76. Dayton v. White, 182 N.Y.S. 
902: McVeety v. Harvey Mercantile 


Co., 139 N.W. 586, 24 N.D. 245, Ann. 
Gas.1915B 1028. 
77. Snodgrass v. Snodgrass, 169 P. 


[a] Reason being that the quit- 
claim deed will properly quiet title to 
all of the land which the vendee can 
properly claim. Snodgrass v. Snod- 
grass, 169 P. 1147, 102 Kan. 281. 


78. Lane v. Ziemer, 98 N.E. 741, 
54 Ind.App. 278. 

79. Lane v. Ziemer, supra. 

80. Maury v. Unruh, 126 So. 113, 
220 Ala. 455. 


81. Norton y. Enos, 104 So. 194, 158 
La. 423. 
[a] Not valid tender.—Tender of 


title, not made in the presence of two 
witnesses, as required by statute, was 
no tender at all. Norton v. Enos, 104 
So. 194, 158 La. 423. 

Attostation of deed see infra § 702. 


82. Lefferts v. Dolton, 66 A. 527, 
Ci area.) 2:99: 


83. Harper v. Wilson, 3 S.W.(2d) 
769, 223) Ky. 390: 


[a] Reason being that a convey- 
ance to the vendor subsequent to his 
deed to the purchaser inures to the 
benefit of the purchaser. Harper v. 
Wilson, 3 S.W.(2d) 769, 223 Ky. 390. 


84. Place of performance generally 
see supra § 233. 

85. Thomas v. Lanier, 23 Ark. 639; 
Darrow v. Cornell, 51 N.Y.S. 828, 30 
App Dive 1155 (HodgivieParry 13: Hun 
(N.Y.) 95; Franchot v. Leach, 5 Cow. 
(N.Y.) 506. And see Thomas v. Wick- 
mann, 1 Daly (N.Y.) 58 (declaring 
that a purchaser is not in default 
where the vendor does not seek him 
out to tender the deed). 


[a] Need not deliver deed else- 
where.—Where no place is mentioned 
in the offer, the seller is not required 
to deliver the deed elsewhere than at 
his residence. Knox v. McMurray, 


86. Thomas y. Lanier, 23 Ark. 639; 
Watson v. Sawyers, 54 Miss. 64; Hoag 
v. Parr, 13 Hun (N.Y.) 95; Brown v. 
Hill, 124 A. 184, 280 Pa. 1 [cit C.J.]. 


[a] Actual tender of a deed is not 
necessary to a vendor living out of 
the jurisdiction. Brown vy. Hill, 124 
A. 184, 280 Pa. 1. 


[b] Vendor cannot escape his con- 
tract on which he has received a sub- 
stantial sum of money by absenting 
himself in a distant city in another 
state, without appointing a represent- 
ative and a place of settlement, or 
affirming one selected by the pur- 
chaser, so as to prevent tender of the 
deed by the purchaser. Brown vy. Hill, 
124 A. 184, 280 Pa. 1. 


[c] Mere temporary absence of 
the other from his residence is not an 
Saree Hoag v. Parr, 13 Hun (N.Y.) 

87. Jamison v. Keith, 41 S.W. 33, 
19 Ky.L. 511; Franchot v. Leach, 5 
Cow. (N.Y.) 506. 


88. Smith v. Smeltzer, 1 Hilt. (N. 
Y.) 287, 4 Abb.Pr. 469; Franchot v. 
Leach, 5 Cow. (N.Y.) 506. 


89. By whom deed must be made 
see infra § 699. 


iy to prepare deed see infra § 


90. See cases infra this section. 


91. Frank v. E. R. Thomas & Co.,- 
233 P. 626, 183 Wash. 248. 


_ 92. 2409 Broadway Corporation v. 
Lange, 217 N.Y.S. 666, 128 Misc. 118. 


[a] Reason for rule.—No inequita- 
ble result could follow even though 
the grantor was dead at the moment 
of delivery. 2409 Broadway Corpora- 
tion v. Lange, 217 N.Y.S: 666, 128 
Mise. 118. : 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 686-688] 


[§ 686] d. To Whom Made.®? A tender by the 
vendor, to be effectual, must be made to the pur- 
chaser himself or to his duly authorized agent or le- 
gal representative,®* hence a tender is properly made 
to the person directed by the purchaser to receive 
it.°° However, depositing the deed with a third 
person is an insufficient tender,®® in the absence of 
an agreement to that effect in the contract of con- 
veyance;°* and an offer to execute a deed and place 
it in the hands of the judge of the court is not equiy- 
alent to a tender to the purchaser of an executed 
deed.°* In case of an assignment of the contract by 
the original purchaser, the tender is properly made 
to him, rather than to the assignee;®® and in case 
of the purchaser’s death, the tender is properly made 
to his executor, since he represents the testator’s 
means of paying the purchase money.: A tender to 
one of two joint purchasers is a good tender as 
against both.? And a vendor does not refuse to 
convey to joint purchasers by merely telling one 
of them that he will deliver the deed when advised 
as to whom the transfer should be made.? 


93. To whom deed must be made, 498. 
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[§ 687] e. Waiver of Objections to Tender.‘ Just 
as the purchaser may waive a tender by the vendor,° 
so he may waive objections to the sufficiency of the 
tender, either by words or by his conduct.® If he 
makes specific objection to the tender, whether such 
objection be sustained or be untenable, this consti- 
tutes a waiver of all others which are of such a 
nature that, if stated by him, they might have been 
obviated.* So, if the purchaser refuses to take a 
deed on account of his lack of ability to pay the pur- 
chase price, he cannot later refuse a tender on other 
grounds.* Unless the objection to the sufficiency of 
the tender is made at the time of the tender,® or 
within a reasonable time thereafter,1° such objec- 
tion is considered waived. To constitute a waiver 
there must be knowledge and intention.11 


[§ 688] f. Insufficient Tender as Evidence of 
Readiness To Perform. An act, although not suffi- 
cient as a tender, may operate as proof of readiness 
to perform, and so may save the vendor’s rights, 
where a proper tender is impossible by reason of 
death or infancy or other cireumstances.12 


Wall. 274, 17 L.Ed. 536. 


see infra § 698. 

94. Miller y. Irish Catholic Coloni- 
zation Assoc., 31 N.W. 215, 36 Minn. 
857; Darrow vy. Cornell, 51 N.Y.S. 828, 
30 App.Div. 115; Hoag vy. Parr, 13 
Hun (N.Y.) 95. 
~{a] Tender or delivery to author- 
ized agent sufficient see Miller v. 
Irish Catholic Colonization Assoc., 31 
N.W. 215, 86 Minn. 357; Sowards v. 
Moss, 78 N.W. 373, 58 Neb. 119 [rev 
ica grounds 80 N.W. 268, 59 Neb. 
TUR; 


95. Grant v. Howard, 9 D.C. 235. 

{a] Conveyance to person desig- 
nated by purchaser.—Where the pur- 
chaser requests the vendor to convey 
‘to a third party and this is done, it is 
a sufficient compliance with the con- 
tract, and recovery may be had 
against the purchaser for the unpaid 
purchase money. Webster v. Tibbits, 
19 Wis. 438. 

96. Barker v. McKellar, 296 P. 196, 
59 Idaho 226; Tucker v. Thraves, 151 
P. 598, 50 Okl. 691. 


97. Bonner v. Finney, 294 P. 466, 
110 Cal.App. 518. 

fa]. Placing deed in escrow as 
agreed constituted continuing tender 
of performance by the vendors. Bon- 
ner v. Finney, 294 P. 466, 110 Cal.App. 
518. 

98. Howard y. Higgins, 69 P. 1060, 
1347 Cat Zac. 

99. Corbus v. Teed. 69 Ill. 205. 

1. Brinkerhoff y. Olp, 35 Barb. (N. 
LY) eau: 

2. Oatman vy. Walker, 33 Me. 67; 
Carman y. Pultz, 2i N.Y. 547; Dawson 
v. Ewing, 16 Serg.&R. (Pa.) 371. 


Tender by joint vendors see supra 
708. 


§ 

3. Elliott v. Garringer, 161 N.E. 
287, 27 Ohio App. 362. - 

4. Waiver of defects in title see 
supra §§ 645-651. 

5. See supra §§ 676-680. 

6. Ala.—Bay Minette Land Co. v. 
Stapleton, 139 So. 342, 224 Ala. 175. 

Cal.—Hannan vy. McNickle, 23 P., 
271, 82 Cal..122; Griesemer v. Ham- 
mond, 123 P. 818, 18 Cai.App. 535. 

Conn.—Malkan v. Hemming, 73 A. 
752, 82 Conn. 293. 

Ill.—Ashbaugh y. Murphy, 90 IIl. 
182. 
Jowa.—Gilbert v. Mosier, 11 Iowa 


Ky.-—Ward Real Estate v. Childers, 
3 S.W.(2d) 601, 223 Ky. 302. 

Md.—Latrobe v. Winans, 43 A. 829, 
89 Md. 636. 


AO RR atk v. Norris, 9 Cush. 
nd 


Mo.—Baerveldt Constr. Co. v. Bag- 
ley, 132 S.W. 688, 231 Mo. 157. 

N.Y.—Higgins vy. Eagleton, 50 N.E. 
287, 155 N.Y. 466. 

Or.—Vance v. Blakeley, 123 P. 390, 
62 Or. 326. 


Pa.—Tiernan v. Roland, 15 Pa. 429. 

Tex.—Fant v. Wright, (Civ.App.) 61 
S.W. 514. 

Sask.—MacKay vy. Prohar, 20 Sask. 
L. 8, [1925] 3 Dom.L.R. 1199: 

And see cases infra this section. 

[a] Where, without specifying 
any objection or proposing any modifi- 
cation of the deed tendered, which 
substantially conforms to the con- 
tract, the purchaser refuses to accept 
it, he may not later object to formal 
defects in the deed. Congregation 
Shaaer Hash Moin v. Halladay, 50 N. 
Y. 664 mem [rev 26 N.Y.Super. 386]. 


Premature tender good when not 
objected to see infra § 689. 

Waiver of defects in title see supra 
§§ 645-651. 

7. U.S.—Grege v. 
Wall. 274, 17 L.Ed. 536. 


Cal.Hannan y. MecNickle, 23 P. 
271, 82 Cal. 122; Clarkin v. Lewis, 20 
Cal. 684; Griesemer v. Hammond, 123 
P. 818, 18 Cal.App. 535. 


Conn.—Malkan y. Hemming, 73 A. 
752, 82 Conn. 293. 


Ill.—Ashbaugh y. Murphy, 90 Ill. 
182: Corbus v. Teed, 69 Ill. 205. 


Mass.—Baker v. Hall, 33 N.E. 612, 
158 Mass. 361; Curtis v. Aspinwall, 
114 Mass. 187, 19 Am.R. 332; Gerrish 
Vee NOrLiS, 9 oCush. 1.67. 

N.Y.—Higgins v. Eagleton, 50 N.E. 
287, 155 N.Y. 466; Carman y. Pultz, 
21 N.Y. 547; McWhorter v. McMahan, 
10 Paige 386. 

Pa.—Haney v. Hatfield, 88 A. 680, 


Von Phul, 1 


241 Pa. 413; Tiernan v. Roland, 15 
Pa. 429. 

Tex.—Fant v. Wright, (Civ.App.) 
61 S.W. 514. 


Averment of specific objections to 
title as waiver see supra § 647. 


& U.S.—Grege vy. Von Phul, 1 


ke v. Murphy, 90 Ill. 


ee Harker vy. Cochrane, 36 Iowa 


Mich.—Schwartz v. Woodruff, 93 N. 


W. 1067, 132 Mich. 513. : 
Pane aan ads v. Bryant, 51 Miss. 


9. U.S.—Grege v. 
Wall. 274, 17 L.Hd. 536. 


Cal.—Morgan vy. Stearns, 40 Cal: 
434; Clarkin v. Lewis, 20 Cal. 634. 


Ill.—Corbus vy. Teed, 69 Ill. 205. 
Rai pa aks v. Mosier, 11 Iowa 


Von Phul, 1, 


Md.—Latrobe v. Winans, 43 A. 829, 


89 Md. 636. 

Mass.—Baker vy. Hall, 33 N.E. 612, 
158 Mass. 361; Gerrish v. Norris, 9 
Cush. 167. 


Se ch eC ub ran v. Rogers, 35 Mich. 


Mo.—Baerveldt Constr. Co. v. Bag- 
ley, 132 S.W. 688, 231 Mo. 157. 


N.Y.—MecWhorter y. McMahon, 10 
Paige 386. 


Pa.—Tiernan vy. Roland, 15 Pa. 429. 


10. Morgan y. Stearns, 40 Cal. 434; 
Vence v. Blakeley, 123 P. 390, 62 Or. 


[a] Two years unreasonable.—Un- 
der a statute providing that a failure 
to object to a tender made at the time 
amounts to a waiver, it is the ven- 
dee’s duty to specify any objection 
within a reasonable time, and a fail- 
ure for two years to object to a con- 
veyance tendered precludes objection 
to the tender. Vance vy. Blakeley, 123 
Pe 3:90; 62 Ors 326 


11. Holdsworth v. Tucker, 9 N.E. 
764, 143 Mass. 369 (holding therefore 
that the fact that the holder of a 
bond for a deed of land platted re- 
fused to accept it when tendered, be- 
cause the southerly boundary was set 
out as “contemplated Field street,” 
but professed himself willing to take 
it if the word “contemplated” should 
be omitted, would not operate, in the 
absence of knowledge on his part of 
such misdescription, and an intention 
to waive his rights under the bond, 
as a waiver of a misdescription in the 
deed the effect of which would he to 
give him land only to the north line 
of “Field street,’ where his bond call- 
ed for land up to the middle), 


12. See cases infra this note. 
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[§ 689] 7. Time of Conveyance 
In General. 


ance in advance of the payment.?® 


[a] Before administrator’s ap- 
pointment.—Where, before the time 
for performance, the purchaser dies, 
and by statute his administrator is 
the proper party to perform, but on 
the day fixed no administrator has 
been appointed, a tender to the widow 
and the attorney of the purchaser is 
enough to save the vendor’s rights, 
but it is not enough to put the admin- 
istrator subsequently appointed in 
default. Pead v. Trull, 53 N.E.-901, 
173 Mass. 450. 

{b] Willingness to have deed made 
by court.—Where the heirs of the 
vendor are infants, an averment of 
willingness to have a deed made by 
the court’s commissioner is a suffi- 
cient tender. Ashcraft y. Sale, 54 S. 
Was h30,. 20 “Ky.b. 1198. 


13. Determination of time by con- 
struction of contract see supra § 235. 


14. U.S.—Holt v. Rogers, 8 Pet. 
420, 8 L.Ed. 995. 

Minn.—Cannon River Manufactur- 
ers’ Assoc. v. Rogers, 43 N.W. 792, 42 
Minn. 1238, 18 Am.S.R. 497. 

N.J.—Buckingham vy. Ludlum, 2 A. 
265, 40 N.J.Eq. 422. 

N.Y.—Oppenheimer v. Humphreys, 
9 N.Y.S. 840, 56 Hun 649 [aff 26 N.E. 
450, 125 N.Y. .733]1. 


Philippine.—Florendo vy. 
Philippine 388. 


[a] To entitle vendor to demand 
or retain purchase money he must 
make the conveyance within the time 
agreed on. Holt y. Rogers, 8 Pet. (U. 
S.) 420, 8 L.Ed. 995; Cannon River 
Manufacturers’ Assoc. v. Rogers, 43 
INDW... 792, 42 Minn. 123, 18. Am.S°R. 
497. 

[b] "Time fixed with alternative of 
earlier tender.—Where a contract pro- 
vided that a conveyance should be 
made at the end of the term of a 
lease, or so soon as the lessor should 
get good title, it was held that a 
tender of a deed after the expiration 
of the lease was not seasonable, even 
though the lessor did not get title 
until the time of the tender. Bragg 
v. Dole, 73 Me. 201. 


[c] Maturity of notes.—Where 
the vendor is to make title and tender 
~ conveyance to the vendee on the pay- 
ment of certain notes given for the 
purchase price, a tender by the ven- 
dor is not required until the maturity 
of the notes, that being the time the 
vendee is to perform his obligation. 
Taylor v. Johnston, 19 Tex. 351. 


Where no time is stipulated, rea- 
sonable time is implied see supra §§ 
241, 242. 

15. Granfield v. Rowlings, 6 N.W. 
31, 58 Iowa 654; Florendo yv. Foz, 20 
Philippine 388. 

Premature tender see 
22-24, 

16. When time is of essence of 
contract see supra §§ 248-260. 
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infra notes 


Where the contract of sale provides for 
the time. of conveyance, effect must be given to its 
provisions,'* although they may require a convey- 
Thus, where time 
is of the essence of the contract,!® unless the pro- 
vision as to time is waived by the consent or conduct 
of the parties,17 the conveyance or tender must be 
made strictly at the time stipulated.t§ 
where the time for performance is fixed by the terms 
of the contract, and time is not of the essence of the 
contract, tender by the vendor on the particular day 
is not essential, and a tender after that time will be 
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or Tender'*—a,. ; good.’® 


ered.?1 


However, 


ground. 
17. See infra § 690. 


18. U.S.—Columbia Bank v. 
mer; 1 Pet. 455, 7 Lid. 21:9 


Cal. — Woodruff _ v. Gomis Tropic 
WANG HCL COveso Em ood moun Cale aitor 
Albert v. Pearson, 229 P. 998, 68 Cal. 
App. 657. 


Conn.—Janulewycz v. Quagliano, 89 
A. 897, 88 Conn. 60. 


Fla.—Frazier v. Boggs, 20 So. 245, 
37 Fla. 307. 


Ill.—Conway v. Case,:22 Ill. 127; 
be nd v. Young, 3 Ill. 444, 35 Am.D. 

Ind.—O’Kane vy. Kiser, 25 Ind. 168; 
Morrison vy. Gliddon, 7 Ind. 561; Mala- 
by v. Kuns, 3 Ind. 388; McCulloch v. 
Dawson, 1 Ind. 413, Smith 245. 


Me.—Bragg v. Dole, 73 Me. 201. 

Md.—Gilman v. Smith, 17 A. 1085, 
ork 171; Scarlett v. Stein, 40 Md. 
5 


N.Y.—Schmidt v. Reed, 30 N.E. 378, 
132 N.Y. 108; Darrow v. Cornell, 51 
N.Y.S. 828, 30 App.Div. 115; Spauld- 
ing v. Fierle, 33 N.Y.S. 402, 86 Hun 
17 [aff 49 N.E. 1104, 155 N.Y. eel 
Oppenheimer vy. Humphreys, 9 N.Y.S 
840, 56 Hun 649 [aff 26 N.E. 757, 125 
N.Y. 733]; Flynn v. McKeon, 13 N.Y. 
Super. 203. 


N.C.—Bateman y. Hopkins, 73 S.E. 
133,157 N.C. 470; Ann: @as.1913C 642: 


Or.—Powell v. Dayton, ete., R. Co., 
8 P. 544, 12 Or. 488. 


Pa.—Westerman v. Means, 12 Pa. 
97. See Cohen v. Meyer, 16 Pa.Dist. 
695 (holding that, although the writ- 
ten contract makes time of its es- 
sence and provides that any extension 
thereof is to be noted in writing, yet, 
if either the vendor or the vendee de- 
sires to insist on performance within 
the time specified, he must give no- 
tice to that effect before it expires, 
or tender performance himself). 


Tex.—Calicote vy. Spencer, 25 Tex. 
Suppl. 149. 


Wash.—Ayars v. O’Connor, 
119, 45 Wash. 132. 


Wis.—Akerly v. Vilas, 15 Wis. 401. 
Pet mn v. Edwards, 5 Ch.D. 
378. 


Hag- 


88 P. 


[a] If purchaser elects to rescind 
where time is of the essence of the 
contract, no subsequent offer of per- 
formance by the vendor is of any 
avail. Woodruff v. Semi-Tropic Land, 
ete., Co., 25 P. 354, 87 Cal. 275. 


[b] No time for obtaining title 
will be allowed beyond the time stip- 
ulated for the conveyance. Glenn y. 
Rossler, 34 N.Y.S. 608, 88 Hun 74 [aff 
50.N.E. 785, 156 N.Y. 161]. 


{c] Beginning of time limited.— 


Where a contract for the sale of land: 


made time of the essence, and requir- 
ed the purchaser to complete the pur- 
chase within fifteen days after notice 
from the owner of ability to convey, 
such time limit was set in motion 


Premature tender. 
by the contract is generally not a good tender,”? 
although in some cases a tender made ahead of time 
has been held good, when not objected to on that 
Where payment of the price is not due 


[§ 689 


Where time is of the essence as to one party 
and not as to the other, as where the purchaser must 
pay on a certain day if he wishes a deed, the vendor 
may tender the deed after the day fixed.?? 
time for conveyance or tender where no time there- 
for is fixed by the contract, being determined by a 
construction of the contract, 


The 


is elsewhere consid- 


A tender before the time fixed 


when the owner delivered “escrow in- 
structions’ and a deed to the escrow 
holder authorizing him to deliver the 
deed on payment of the purchase price 
by the purchaser within fifteen days 
from date. Albert v. Pearson, 229 
P. 998, 68 Cal.App. 657. 


[d] Time of day.—Where a con- 
tract dated April 15, 1903, stipulated 
that the purchaser agreed to pay the 
vendor a specified sum “at the end of 
three years” on the delivery of a deed 
from the vendor, tender of a deed at 
any time on April 14, 1906, was suf- 
ficient. Ayars v. O'Connor, 88 P. 119, 
45 Wash. 132. 


[e] Where vendor has performed 
within time limited, he may enforce 
performance by the other after the 
time has expired, even though time 
is made of the essence as to both. 
Robbins v. Morgan, 57 N.W. 799, 56 
Minn, 304. 


[f] Time fixed alternattvely.— 
Where a person contracts to convey 
certain land on the day on which a 
note given for the purchase money is 
made payable, or as soon as the note 
Shall be paid, he need not execute the 
deed on the day the note falls due, 
provided he, within a reasonable time 
afterward, offers to make the deed on 
being paid the note at the same time. 
Owen v. Norris, 5 Blackf. (Ind.) 479. 

19. Cal.—Vorwerk v. Nolte, 25 P. 

12, 87 Cal. 236 [rev 24 P. 840]. 

Tad —Brumfield v. Palmer, 7 Blackf. 
227. 


Kan.—Bell v. Long, 
Kan. 647. 


Mo.—Woods vy. Straup, 63 Mo. 437. 


N.J.—Johnson v. Smock, 1 N.J.Law 
106. 


N.Y.—More vy. Smedburgh, 8 Paige 
600 [aff 26 Wend. 238]. 

N.D.—Shelly v. Mikkelson, 63 N.W. 
21.0 DENA Seas 

Ohio.—Schaengold y. Dick, 172 N.E. 
839, 36 Ohio App. 78. 


Tenn.—Mullens v. Big Creek Gap 
Coal, ete., Co., (Ch.A.) 35 S.W. 439. 

20. Scott v. Glenn, 32 P. 983, 98 
Cal. 168; Bradford v. Parkhurst, 30 
P. 1106, 96 Cal. 102) 81 Am-:S'R.1189; 
Townsend v. Tufts,'30 P. 528, 95 Cal. 
257, 29 Am.S.R. 107; Banbury v. Ar- 
nold, 27 P. 934, 91 Cal. 606; Newton v. 
Hull, 27 P. 429, 90 Cal. 487 [Loverr 
Cleary v. Folger, 24 P. 280, 84 -Cal: 
316, 18 Am.S.R. 187]; Vorwerk v. 
Nolte, 25 P. 412, 87 Cal. 236. 

21. See supra § 235. 


22. Allen v. Chatfield, 156 P. 47, 
ie Cal. 60; Walker v. Allen, 50 N.C. 
58. 

Waiver of objection by failure to 
specify generally see supra § 687. 


28) PrsGOlye47 


23. Seiberling v. Lewis, 93 Ill.App. 
549; Haton v. Emerson, 14 Me. 335. 
But see Walker v. Allen, 50 N.C. 58 


(where a tender three days before the 
time fixed was held to be no tender 


For later cases. developments and changes in the law see Annotations, same title and section nuniber. 


> 


§§ 689-691] 


until title is made good and merchantable, a tender 
by the vendor before he can give good title is prema- 
ture and ineffectual to put the purchaser in de- 
fault.?4 


Tender after suit. A tender by the vendor after 
the vendee has elected his remedy and brought suit 
against him comes too late,?° unless a tender there- 
tofore would have been futile.?° 


[§ 690] b. Extension and Waiver.?* Where the 
purchaser agrees to an extension of the time for the 
vendor’s conveyance, he cannot thereafter treat the 
failure of the vendor to convey on the day origi- 
nally fixed as a breach.?® In order for the vendor 
to put the purchaser in default where a definite ex- 
tension of time is granted, he must make his tender 
at the expiration of such extension.*® However, 
where the deed is not to be delivered until the pay- 
ment of a specified installment, and the vendor ex- 
tends the time for such payment, the vendor will 
not be in default for failing to tender the deed until 
that installment is paid.2° Where the time fixed 
by the contract for its performance passes and nei- 
ther party performs his obligations thereunder, both 
of them are presumed to have waived a strict per- 
formance as to time and to have extended it.*+ 
Moreover, where time is of the essence of the con- 
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tract, a’ waiver thereof is properly inferred from 
a subsequent course of conduct inconsistent with 
the intention of insisting on an objeetion to the lapse 
of time.??. But the mere fact that the purchaser re- 
tains the deed beyond the time fixed for its delivery 
before returning it as insufficient does not waive a 
provision of the contract making time of its es- 
sence. After the purchaser has waived the pro- 
vision that time is of the essence of the vendor’s ob- 
ligation to convey, the vendor will not be in default 
until after demand upon him for compliance and a 
reasonable time in which to comply,** nor can the | 
purchaser subsequently decline to receive perform- 
ance within a reasonable time.?> However, it has 
been held that, if the purchaser, not being in default, 
waives a vendor’s default and extends indefinitely 


‘the time for performance, he may at any time re- 


fuse to wait longer, and a subsequent tender will be 
too late.?® The delivery of the deed at the time fixed 
by the contract is waived where the contract is sign- 
ed after such time.*? 


[§ 691] 8. Performance of Conditions Precedent 
by Purchaser*S—a. In General. To entitle the pur- 
chaser to a conveyance, all conditions precedent to 
the vendor’s obligation to convey must be perform- 
ed,?® unless they are waived or their performance 


even though the vendee said that he 
would not comply and begged to be 
discharged). 


24. Allen v. Chatfield, 156 P. 47, 
172° Cal. 60. 
25. Cal.—Brown v. Sweet, 272 P. 


614, 95 Cal.App. 117. 
Ill.— Hutchinson y. Coonley, 70 N. 
E, 686, 209 Ill. 437. 
CG Ru v. Copeland, 30 Me. 
Mich.—Smith v. Hubert Land Co., 
246 N.W. 183, 261 Mich. 464. 
Mont.—Hogsed v. Gillett, 199 P. 907, 
60 Mont. 467. 


Tex.—Kuykendall v. Schell, (Civ. 
App.) 224 S.W. 298. 
Wash.—Finch y. Sprague, 202 P. 


257, 117 Wash. 650. 
Wis.—Akerly v. Vilas, 15 Wis. 401. 


26. Skoog v. Columbia Canal Co., 
114 P. 1034, 68 Wash. 115. 


[a] Tender in answer.—Where one 
who has purchased land under a con- 
tract contemplating that the vendor 
shall have a reasonable time in which 
to give a deed merely peremptorily 
rescinds on the day before bringing 
action to recover the purchase mon- 
ey paid, his attitude indicating that 
he would not entertain any tender, an 
actual production at the trial, and a 
leaving with the court for plaintiff 
of a deed tendered in the answer is 
sufficient as to time. Skoog v. Co- 
lumbia Canal Co., 114 P. 1034, 63 
Wash. 115. 

Futility of tender generally see su- 
pra § 678. 

27. Waiver and excuse of tender 
generally see supra §§ 676-682. 


28. White v. Bates, 84 N.E. 906, 
Ail 206k ELOVas loo wll laA pp.) l2 15 
Nissel v. Swinley, 69 A. 960, 76 N.J. 
Law 288. 

[a] Mutual waiver.—The fact 
that a vendor did not furnish an ab- 
stract and tender a deed on the day 
specified in the contract for a con- 
veyance is no defense to an action for 
the purchaser’s refusal to accept a 
conveyance, where the delay was for 
the mutual convenience of the par- 
ties, and both waived performance on 


the specified day. White v. Bates, 84 
ea 906, 234 Ill. 276 [rev 138 Ill.App. 


{b] Parol extension of sealed con- 
tract.—Where there is a written con- 
tract under seal for the conveyance of 
land, and the time for performance is 
extended before breach by a_ verbal 
agreement at the request of the ven- 
dor, the purchaser cannot thereafter 
treat the failure of the vendor to con- 
vey on the day fixed by the written 
contract as a breach. Nissel v. Swin- 
ley, 69 A. 960, 76 N.J.Law 288. 


29. Langley v. Dauray, 13 N.E. 
908, 145 Mass. 325; Oppenheimer v. 
Humphreys, 9 N.Y.S. 840, 56 Hun 649 
[aff.26 N.B. 757, 125 N.Y. 733]. 


30. Rexford y. Southern Woodland 
Co., 208 F. 295 [aff 225 &...1022, 140 
C.CkAS 613i; 

Sl. Weiser v. Rowe, 170 N.W. 753, 
185 Iowa 501; Romm v. Lobosco, 95 
Pa.Super. 373. 


fa] Contract continued in force.— 
Although the vendor did not furnish 
an abstract and deliver a deed within 
the thirty days provided by the con- 
tract to sell land, where the purchas- 
er did not offer to perform at any 
time within the thirty days, the con- 
tract was continued in force, and ei- 
ther party could put the other in de- 
fault only by tender and demand. 


Weiser v. Rowe, 170 N.W. 7538, 185 
Iowa 501. 
[b] Where vendor postpones per- 


formance of a land contract contrary 
to agreement, the purchaser, by not 
offering purchase money and demand- 
ing performance, extended the time. 
Romm v. Lobosco, 95 Pa.Super. 373. 


32. Ala.—Minette Land Co. v. Sta- 
pleton, 139 So. 342, 224 Ala. 175. 

Kan.—Knipe v.. Troika, 141 BP. 557, 
92 Kan. 549. 
F Mich.—Curran v. Rogers, 35 Mich. 
2dk 

N.Y.—Nichtern v. Johnston, 192 N. 
Y.S. 784, 200 App.Div. 185. 

Vt.—Hodges v. Green, 28 Vt. 358. 

[a] He cannot claim benefits of 
the contract and thereafter disaffirm 
it. Minette Land Co. v. Stapleton, 
139 So. 342, 224 Ala. 175. 


[b] Depositing deed.—Where de- 
fendants, after the expiration of the 
stipulated sixty-day period within 
which conveyance was to be made 
under a contract for exchange of prop- 
erties, made certain requirements re- 
specting an abstract, which were met, 
and deposited their deed, they waived 
the stipulation as to time. Knipe v. 
Troika, 141 P. 557, 92 Kan. 549. 


{c] Going into possession.—Time 
of performance fixed by the contract 
of sale is waived by the purchaser, 
where the purchaser after that time 
goes into possession of the property 
as tenant. Nichtern v. Johnston, 192 
N.Y.S. 784, 200 App.Div. 185. 


[d] Remaining in possession.— 
Where the purchaser remains in pos- 
session, he cannot object to a tender 
made after the time fixed even though 
time may have been of the essence. 
Curran vy. ,Rogers, 35 Mich. 221. 
Hodges v. Green, 28 Vt. 358. 

33. Imes v. MacDonald, 298 P. 173, 
113 Cal.App. 427. 

Waiver of objection to sufficiency of 
deed see infra §§ 7038, 704. 

34. Opejon v. Engebo, 131 P. 1146, 
73 Wash. 324. 

Demand to put vendor in default 
generally see infra § 692.. 

35. Bay Minette Land Co. v. Sta- 
pleton, 139 So. 342, 224 Ala. 175. 


Reasonable time implied when no 
time is fixed see supra §§ 241, 242. 


36. Lewis v. Brinkley, 50 N.C. 295. 


37. Hunter v. Lewis, 82 A. 1100, 
234 Pa. 134. 


38. Performance by purchaser gen- 
erally see infra §§ 716-772. 


Necessity of demand by purchaser 
see infra § 692. 


Tender of money by purchaser for 
ed ejectment see Ejectment § 
9: 


39. Ark.—Union Sawmill Co. v. 
Felsenthal Land, etc., Co., 112 S.W. 
205, 87 Ark. 117, 128 Am.S.R. 25. 

Cal.—Schwerin Estate Realty Co. v. 
Slye, 159 P. 420, 173 Cal. 170; Trough- 
ron v. Eakle, 208 P. 161, 58 Cal.App. 


Ga.—Cobbs Land Co. v. Colonial 
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is excused.*° 


in default for failure to convey.*! 


TAI Go., 121 S78), 395, 157 Ga. 236, 
Me.—Simpson vy. Pease, 53 Me. 497. 


Mich.—Boone vy. Perrigo, 185 N.W. 
708, 217 Mich. 47. 


[a] Release of liens.—(1) Where 
defendant acquired premises from one 
who was indebted to him, and also in- 
debted to plaintiff, and the premises 
were subject to several liens and en- 
cumbrances, a contract by which de- 
fendant agreed to sell the premises to 
plaintiff for a sum stated, a certain 
amount in cash, a certain ‘amount by 
plaintiff assuming a mortgage, and 
other liens therein deseribed, and stip- 
ulating that plaintiff agreed to settle 
all lien claims or to secure defendant 
from any obligation to pay such liens 
by furnishing a bond or otherwise 
within fifteen days, and defendant 
agreed to execute a warranty deed 
subject to the encumbrances above 
described on payment to it of the pro- 
ceeds, the release of the liens was a 
condition precedent to the giving of 
the deed. Boone vy. Perrigo, 185 N.W. 
708, 217 Mich. 47. (2) Where a pur- 
chaser, for the purpose of erecting a 
building on the premises to be con- 
veyed, borrows money from the ven- 
dor with the understanding that the 
loan shall be repaid before the prop- 
erty is conveyed, and the houses in 
process of construction, two of which 
are to belong to the vendor under the 
contract of sale, are burdened with 
mechanies’ liens, the vendor is enti- 
tled to repayment of the sum ad- 
vanced and to have his two houses and 
lots freed from the liens before be- 
ing compelled to convey the balance of 
the property to the purchaser. Sands 
v. Stage, 52 S.B. 633, 54 S.H. 21, 105 
Va. 444, 

{[b] Location of right of way.— 
Where the owner of land agrees to 
convey a right of way for a tram- 
road, and the second party to the 
agreement acts upon it and constructs 
the tramroad, the second party be- 
comes entitled to a deed to the right 
of way; but if, as a condition preced- 
ent to receiving such deed, the right 
of way was to be located by the par- 
ties, the right to a conveyance does 
not accrue until performance of such 
condition precedent. Union Sawmill 
Co. v. Felsenthal Land, etc., Co., 112 
S.W. 205, 87 Ark. 117, 128 Am.S.R. 25. 


40. See infra § 724. 
41. Cal.—Garvey v. Lashells, 91 P. 
498, 151 Cal. 526. 


Colo.—Bailey v. Lay, 33 P. 407, 18 
Colo. 405. 

Ga.—Chastain v.-Platt, 143 S.E. 378, 
166 Ga. 307 [rev 137 S.E. 409, 36 Ga. 
App. 581, and mandate conformed to 
144 S.BE. 228, 38 Ga.App. 454]; Doe ex 
dem. Miller v. Roe, 39 Ga. 91. 


Ind.—Axtel v. Chase, 77 Ind. 74; 
Storey v. Krewson, 55 Ind. 397, 23 Am. 
R. 668; Mather v. Scoles, 35 Ind. 1; 
Browning v. Clymer, 1 Ind. 579, Smith 


298; Carpenter v. Lockhart, 1. Ind. 
434, Smith 326; Shirley v. Shirley, 7 
Blackf. 452. 


Iowa.—Claude v. Richardson, 103 N. 
W. 991, 127 Iowa 6238. 


And where the covenants are de- 
pendent, the purchaser must, in the absence of a 
waiver or excuse, pay or tender payment of the pur- 
chase money and perform or offer to perform in 
other respects on his part in order to put the vendor 
In suits for spe- 
cific performance, some jurisdictions apply this same 
rule,*” while others do not require a tender of the 
purchase money**® or hold that a failure to make 
such tender only affects the question of costs.44 A 
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vendor.*® 


‘Ky.—Humpkey Vv. 7, SW. 


888, 10 Ky.L. 8. 
La.—Blade vy. Young, 8 La.App. 591. 


Me.—Simpson y. Pease, 53 Me. 497; 
Appleton v. Chase, 19 Me. 74; Drum- 
mond y. Churchill, 17 Me. 325; Sewall 
v. Wilkins, 14 Me.-168. 


Mass.—Jennings v. Howard, 85 N.E. 
465,199 Mass. 71; Brown v. Davis, 138 
Mass. 458; Carpenter v. Holeomb, 105 
Mass. 280; Clark v. Wells, 5 Gray 69; 
Howland v. Leach, 11 Pick. 151. 


Mich.—Boone-v. Perrigo, 185 N.W. 
708, 217 Mich. 47. 


Minn.—Lysne v. Hunstad, 99 N.W. 
634, 92 Minn. 155; Sennett v. Shehan, 
7 N.W. 266, 27 Minn. 328. 


PL had TD hag v. George, 8 Miss. 


Mo.—Woerheide v. Schollmeyer, 270 
S.W. 370; Davis v. Barada-Ghio Real 
pee Co, (9225S Wi. its, toe MocApp. 

N.J.—Nissel v. Swinley, 76 N.J.Law 
288, 69 A. 960; Ackley v. Richman, 10 
N. ae Law 304; Harvey v. Trenchard, 6 
N.J.Law 126.- 


N.Y.—Higgins vy. Eagleton, 50 N.E. 
287, 155 N.Y. 466; Ziehen v. Smith, 
42 NiE.; 1080,2148 N.Y. 558, 3 NUY. 

; Stevenson vy. Maxwell, 
Alpern v. Farrell, 117 N. 
YS. 706, 133 App.Div. 278; Goldman 
v. Willis, 12. NVY.S. 292, 64 App.Div. 
508; Darrow v. Cornell, 51 Nays. 
828, 30 App.Div. 115; Lighthall v. Mc- 
Guire, 46 N.Y.S. 987, 20 App.Div. 248; 
Tonge v. Newell, 44 N.Y.S. 906, 16 
App.Div. 500; Campbell v. Prague, 39 
INSY.S.. 558; 6.6 1A ppeDin. bb 4a" =Van 
Schaick v. Winne, 16 Barb. 89; Sage 
v. Ranney, 2 Wend. 532; Wells v. 
Smith, 2 Edw. 78 [aff 31 Am.D. 274, 7 
Paige 22]. 


N.D.—Annis y. Burnham, 108 N.W. 
549, 15 N.D. 577. 


Ohio.—Campbell v. Gittings, 19 Ohio 
347; Dustin v. Newcomer, 8 Ohio 49; 
McCoy’s Adm’rs v. Bixbee’s Adm’rs, 27 
Am.D. 258, 6 Ohio 310; Halloway v. 
age Wright 129. 


Norris, 


d, 14 A. 4388, 
120 aba. 552; Grace V. Regal, 11 Serg. 


&R. 351. 


Tex.—Whiteman v. Castleberry's 
Heirs, 8 Tex. 441; Clifton v. Charles, 
52 Tex, Civ. App. 448, 116 S.W. 120. 


Va.—Newberry v. Ruffin, 45 S.E. 
N33, 02, Vaan toe 


W.Va.—Hoard v. Huntington, etce., 
R. Co., 58 §.H. 278, 59 W.Va. 91, 8 Ann. 
Cas. 929. 


BHng.-—Giles v. Giles, 9 Q.B. 164, 58 
E.C.L. 164, 115 Reprint 1287. 


And see infra § 716 et seq. 


[a] Agreement by purchaser to 
convey land.—Where the’ purchaser 
of land agrees to convey a tract of 
land to the vendor in part payment 
of the purchase money, he must ten- 
der a conveyance as a condition pre- 


‘cedent to his right to enforce the con- 
tract. 


Mather v. Scoles, 35 Ind. 1. 


[b] Tender of  security.—(1) 
Where a bond or deed is to be given 


[§§ 691-692 


tender by the purchaser is not necessary where the 
covenants are independent.*® 


[§ 692] b. Demand and Election.*® 
the terms of the contract, the acts of the parties are 
to be coneurrent, or it is provided that the deed is 
to be delivered on demand, it is the duty of the pur- 
chaser, not only to make a tender of the purchase 
price,*’ but also to demand performance from the 
Ordinarily, if the purchaser demand of 
the vendor that he execute the deed to a third per- 


Where, by 


by the vendor of land on the first 
payment being made, and the pur- 
chaser is at the same time to give 
satisfactory security for the remain- 
ing payments, he must tender such 
security before he can charge the 
vendor as in default for not giving 
such bond or deed. Appleton v. 
Chase, 19 Me. 74. (2) Where the con- 
tract contains a covenant by one par- 
ty to execute and deliver a warranty 
deed, and by the other to execute and 
deliver, when the deed is tendered, a 
bond and mortgage for the purchase 
money, although the party first named 
neglect or refuse to deliver the deed, 
the other is not entitled to sue, after 
having neglected, at the proper time, 
to offer or tender the bond and mort- 
gage; and a declaration on the cove- 
nant to make a deed, containing an 
averment that plaintiff offered to ex- 
ecute a bond and mortgage, without 
averring a tender, or what is equiva- 
lent thereto, is bad on demurrer. 
Campbell v. Gittings, 19 Ohio 347. 


42. See Specific Performance § 342 
text and notes 97, 98, 14-16. 


43. See Specific Performance § 342 
text and note 2. 


44. See Specific Performance § 342 
text and note 4. 


45. Herndon vy. Venable, 7 Dana 
(Ky.) 371; Eveleth v. Scribner, 28 
Am.D. 147, 12 Me. 24; Kirtz v. Peck, 
21N. Ey, 230, SLT SIN. Ys. 22125..22) NEYOSt: 
733; Maxon v. Gates, 88 N.W. 54, 112 
Wis, 196. 


[a] Failure to make improvements. 
—Where, by an agreement for the 
sale of land, the purchasers were to 
pay in full within five years, and were 
allowed to sell off lots immediately, 
provided they paid the vendors one 
hundred dollars on the sale of each 
lot, and they were further to drain 
and grade the land and make other 
improvements, and the price was paid 
partly in bonds secured by mortgages 
on the premises, it was held that the 
purchasers might have a conveyance 
without making the improvements, as 
the improvements were merely to se- 
cure payment of the price, and the 
agreement was a personal covenant, 
and not a-condition precedent to the 
passing of the title. Gilbert v. East 
Newark Co., 12 N.J.Eq. 180. 

46. Demand: ' 
As condition precedent to suit by pur- 

chaser for purchase money paid see 

infra §§ 1600-1602. 

By vendor to put purchaser in default 
see infra § 720. 

On vendor as condition precedent to 
purchaser’s suit to rescind see supra 
§§ 465, 466. 

47. See supra § 691. 

48. Ala.—Harper v. 
So. 288, 129 Ala. 296; 
inson, 11 Ala. 840. 

Cal.—San Diego Const. Co. v. Man- 
nix, 166 P. 325, 175 Cal. 548; Kinkead 
Vieisnreviewsh? 1 Calk 2275: 

Connie v. Abernethy, 5 Conn. 

222. 

Ga.—Baynes y. Bernhard, 12 Ga. 


Johnson, 30 
Smith v. Rob- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 692] VENDOR AND 
son, this is a sufficient demand.*® According to 
some authorities, a demand must be made and, after 
a reasonable time has been allowed to elapse for the 
preparation of the deed, another demand made, un- 
less the purchaser has tendered a deed or there 
has been an unqualified refusal of the first demand.°° 
The purchaser may, by his laches in failing to de- 
mand a conveyance within a reasonable period of 
time, forfeit his right to it.°t It has been held in 
several jurisdictions that even when the time for 
conveyance is fixed, demand is necessary®? on the 
day named** to put the vendor in default; but else- 
where it has been held that, where the vendor has 
bound himself to execute a deed on a day certain, 
and no precedent or concurrent act is to be perform- 
ed by the purchaser, no demand for the deed is nec- 
essary to put the vendor in default.°+ 
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Waiver. The rules as to waiver of tender and ex- 
cuse for failure to make a tender®® apply as well to 
demand.°® As a rule, if the demand would be un- 
availing because of refusal or inability of the vendor 
to perform, it need not be made.®* However, the in- 
ability of the vendor to convey will not be an exeuse 
where it is caused by the vendee’s own negligence 
or laches;°® nor will such inability be an excuse 
where a supplemental agreement between the par- 
ties is calculated to rectify that situation.®® More- 
over, it has been held that if the payment of the pur- 
chase price is a condition precedent to the right to 
a conveyance, a demand must be made even if the 
vendor has no title.°° The purchaser’s ignorance of 
the vendor’s place of residence has been held to be 
no excuse for a failure to make a demand.®+ 


Election. Where the vendor covenants to convey 


150. 

Idaho.—Sorensen v. Larue, 252 P. 
494, 43 Idaho 292; Kessler v. Pruitt, 
93 P. 965, 14 Idaho 175. 

Ill.—Kime v. Kime, 41 Ill. 397. 

Ind.—Harless v. Petty, 84 Ind. 269; 
Mather v. Scoles, 35 Ind. 1; Carpen- 
ter v. Lockhart, 1 Ind. 434, Smith 326; 
Bowen v. Jackson, 8 Blackf. 203; 
Sheets v. Andrews, 2 Blackf. 274. 


Ky.—Mt. Sterling, ete., Turnpike 
1s vi Barry, 38 S:W.;) 847,518 Ky.L. 


Me.—Russell v. Copeland, 30 Me. 
332; Robinson v. Heard, 15 Me. 296; 
Coe v. Scribner, 12 Me. 24, 28 Am. 

; ae 


Mass.—Tinney v. Ashley, 26 Am.D. 
620, 15 Pick. 546. 

Miss.—Hill v. Samuel, 31 Miss. 307; 
Standifer v. Davis, 21 Miss. 48; 
Johnston v. Beard, 15 Miss. 214. 

N.H.—Fairbanks v. Dow, 6 N.H. 266. 

N.Y.—Ziehen v. Smith, 42 N.E. 1080, 
148 N.Y. 558, 3 N.Y.Ann.Cas. 21; Kis- 
ter v. Pollak, 109 N.Y.S. 204, 125 App. 
Div. 226; Northrup v. Mead, 106 N.Y. 
S. 150, 121 App.Div. 385; Goldman v. 
Willis, 72 N.Y.S. 292, 64 App.Div. 508; 
Tonge v. Newell, 44 N.Y.S. 906, 16 
App.Div. 500; Campbell v. Prague, 
39 N.Y.S. 558, 6 App.Div. 554; Pearsoll 
v. Frazer, 14 Barb. 564; Lutweller v. 
Linnell, 12 Barb. 512; Norris. v. Mc- 
Mechen, 236 N.Y.S. 486, 134 Misc. 866; 
Blood v. Goodrich, 9 Wend. 68, 24 Am. 
D. 121; Sage v. Ranney, 2 Wend. 532; 
Fuller v. Williams, 7 Cow. 53, 17 Am. 
D. 498; Fuller v. Hubbard, 6 Cow. 13, 
16 Am.D. 428; Hudson v. Swift, 20 
Johns. 24; Robb v. Montgomery, 20 
Johns. 15. 


N.C.—Bateman vy. Hopkins, 73 S.E. 
133, 157 N.C. 470, Ann.Cas.1913C 642. 


Va.— Bailey v.. Clay, 4 Rand. (25 
Va.) 346. : 

Wis.—Dye v. Montague, 10 Wis. 18. 

[a] Death of vendor.—(1) Where 
the vendor dies, the same demand 
must be made of his heirs and time 
allowed to them, before suit can be 
brought against his estate. ,Fuller v. 
Williams, 7 Cow. (N.Y.) 538, 17 Am.D. 
498. (2) Where a vendor agrees that 
the purchaser shall have lands after 
he is through with them, on his 
death a demand on the vendor’s heirs 
for performance is necessary to put 
them in default so that the purchaser 
can recover, as for a rescission, pay- 
ments made. Northrup vy. Mead, 106 
N.Y.S. 150, 121 App.Div. 385. 


[b] Demand on agent or partner. 
—A defendant, taking a conveyance of 
the entire interest in land from his 
partner or agent subject to the obliga- 
tions of contracts for sale made by 
defendant or agent, is bound by de- 
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mand for deeds made on the agent in 
accordance with the terms of those 
contracts. Kuykendall v. Schell, 
(Tex.Civ.App.) 224 S.W. 298. 


{[c] Formalities of demand under 
Louisiana code see Ousset y. Gerson, 
8 La.A. (Orleans) 387. 


49. Maitland v. Zanga, 44 P. 117, 14 
Wash, 92. But see Banton v. March, 
2 Sask.L. 484 (holding that, where the 
vendee in default, after the vendor 
had served notice of cancellation un- 
der the terms of the contract, @emand- 
ed that the vendor make a transfer 
to a third person who tendered the 
purchase price, and there was no as- 
signment of the contract to the ven- 
dee’s nominee, the vendor is justified 
in rejecting the demand). 


To whom deed must be made see 
infra § 698. 


50. Hudson v. Watson, 26 Miss. 
357; Pearsoll v. Frazer, 14 Barb. (N. 
Y.) 564; Lutweller v. Linnell, 12 


Barb. (N.Y.) 512; Connelly v. Pierce, 


7 Wend. (N.Y.) 129; Hackett v. Hu- 
son, 3 Wend. (N.Y.) 249; Fuller v. 
Williams, 7 Cow. (N.Y.) 53, 17 Am.D. 


498; Fuller v. Hubbard, 6 Cow. (N. 
Y.) 18, 16 Am.D. 423. 


[a] Rule of evidence.—The New 
York rule as to the necessity of two 
demands is a rule of evidence and 
not of pleading. Pearsoll v. Frazer, 
14 Barb. (N.Y.) 564. 


[b] But if refusal be made on first 
demand, a second is not necessary. 
Foote v. West, 1 Den. (N.Y.) 544; 
Blood v. Goodrich, 9 Wend. (N.Y.) 
68, 24 Am.D. 121; Luitweller v. Lin- 
nelly 12 ‘Barby (CNUYe) 52: 


51. Moberley v. Deatherage, 227 S. 
W. 289, 190 Ky. 295. See also O’Neill 
v. Wilcox,:87 N.W. 742, 115 Towa 15 
(holding that, where a purchaser 
made no demand for a deed for eight 
years after his purchase, he did not 
forfeit his right by laches, it appear- 
ing, although the court did not hold 
that the fact made any difference, 
that such purchaser was in possession 
of the property for six years of this 
time when his possession was dis- 
turbed by a sale of the property to 
another). 


[a] Delay of fifteen years by a 
vendor in demanding performance of 
the purchaser’s agreement to recon- 
vey the premises on repayment of 
the purchase price is unreasonable 
and defeats the vendor’s right to re- 
conveyance. Moberley v. Deatherage, 
227 S.W. 289, 190 Ky. 295. 2 

52. Hill v. Samuel, 31 Miss. 307; 
Blood v. Goodrich, 9 Wend. (N.Y.) 68, 
24 Am.D. 121; Connelly v. Pierce, 7 
Wend. (N.Y.) 129; Hackett v. Huson, 
3 Wend. (N.Y.) 249; Bateman y. Hop- 
kins, 73.S.H. 138, 157 N.C. 470, Ann. 
Cas.1913C 642; Dye v.’ Montague, 10 


Wis. 18. But see Carpenter v. Brown, 
6 Barb. (N.Y.) 147 (holding one re- 
quest for performance, if indeed any 
request was necessary, is enough to 
put the vendor in default of his ob- 
ligation to deliver the deed on the 
specified day). 


[a] Two demands in New York.— 
Even where the time for performance 
is fixed, two demands are necessary, 
one at ‘the time set and the other a 
reasonable time thereafter. Blood v. 
Goodrich, 9 Wend. (N.Y.) 68; Gonnel- 
ly v. Pierce, 7 Wend. (N.Y.) 1 


- 53. Bateman vy. Hopkins, pa S.E. 
133, 157 N.C. 470, Ann.Cas.1913C 642. 


54. Huff v. Lawlor, 45 Ind. 80; 
Shaw v. Wilkins’ Adm'r, 8 Humphr. 
(Tenn.) 647, 49 Am.D. 692. See 
Hughes v. Adams, 119 S.W.,...134,> 55 
Tex.Civ.App. 197 (where, by the con- 
tract, the vendors were to deliver in- 
to a bank a merchantable title by a 
certain date, the purchaser then to 
pay into the bank the balance of the 
price, it was held that the purchaser, 
on default by the vendors, need not 
make further demand). 


55. See infra § 726. 

56. See cases infra notes 57-61. 

57. Ala.—Griggs v. Woodruff, 14 
Ala. 9. 


Cal.—San Diego Const. Co. v. Man- 
nix, 166 2P% 325; 7 5) (Calz548), 


Ga.—Field v. Martin, 49 Ga. 268: 
Baynes v. Bernhard, 12 Ga. 150. 


Idaho.—Sorensen y. Larue, 252 P. 
494, 43 Idaho 292. 


Ind.—Carpenter y. Lockhart, 1 Ind. 
434, Smith 326; Bowen v. Jackson, g 
Blackt. 203; Blann y. Smith, 4 Blackf, 


Kan.—Tracy v. Gunn, 29 Kan. 508. 


N.Y.—Kister v. Pollak, 109 N.Y.S. 
204, 125 App.Div. 226; Norris v. Mc- 
Mechen, 236 N.Y.S. 486, 134 Mise: 866; 
Blood Vv. Goodrich, 9 Wend. 68, 24 Am. 

1 


Tenn.—Shaw v. Wilkins’ et 8 
Humphr. 647, 49 Am.D. 69 


58. Wright v. Derbes, ee Sono 
168 a. 335, 


59. Wright v. Derbes, supra. 


[a] Illustration.—A purchaser 
contending that demand would have 
been a vain thing is nevertheless not 
excused from putting the vendor in 
default by demand, although such 
vendor did not have title to part of the 
land, in view of the supplementary 
agreement of such purchaser to pur- 
chase the necessary addition to bridge 
that situation. Wright v. Derbes, 
122, So. 5%, 168 La. 335. 


60. Sage v. Ranney, 2 Wend. (N. 
Yey=ooee 
61. Sage v. Ranney, supra. 
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any one of several lots on payment, at the purchas- 
er’s election, he is not in default on payment unless 
the purchaser makes an election and notifies the ven- 
dor or tenders him a deed for execution.°®? 


contract providing that, 


62. McCraney’s Ex’x v. Griffin, 13 
Iowa 313. 


Preparation of deed see infra § 693. 


63. Pratt v. Arcadia Orchards Co., 
172 P. 918, 101 Wash. 649. 


[a] Although letter also suggested 
that he be given a deed of the entire 
tract, and be allowed to give a mort- 
gage for the purchase price, the whole 
letter is sufficient to constitute a no- 
tice of election and to require the ven- 
dor to comply with the option. Pratt 
v.' Arcadia Orchards Co., 172 P. 918, 
101 Wash. 649. 


64. Johnson vy. Arcadia Orchards 
Co., 157 P. 685, 91 Wash. 289. 


65. Pratt v. Arcadia Orchards Co., 
172 P. 918, 101 Wash. 649. 


66. Poole v. Hill, 6 M.&W. 835, 151 
Reprint 651; Thames Haven Dock, 
etc., Co. v. Brymer, 5 Exch. 696; Bax- 
ter v. Lewis, Forr. 61, 145 Reprint 
1113; Stephens y. De Medina, 4 Q.B. 
422, 45 E.C.L. 422, 114 Reprint 957. 


[a] Conveyance to be at cost of 
purchaser.—Where, by the terms of 
the contract, the conveyance is to be 
at the cost and charges of the pur- 
chaser, it is the duty of the purchaser 
to prepare the deed. Thames Haven 
Dock, ete., Co. v. Brymer, 5 Exch. 696. 


{[b] Mortgagee concurring in con- 
veyance.—A condition in a contract 
for the sale of lands that the assur- 
ance and every instrument required 
for completing the vendor’s title or 
for any other purpose be prepared by 
and at the expense of the purchaser is 
not sufficiently wide to throw the cost 
of perusing and executing the convey- 
ance on behalf of a mortgagee who 
concurred in the conveyance on the 


purchaser. Re Sander, 83 lL.T.Rep. 
N.S. 316. 

67. Stevenson vy. Davis, 23 Can.S. 
C. 629; Snell v. Brickles, 28 Ont.L. 
358, 4 Ont.W.N. 707, 24 Ont.W.R. 28; 
Burns v.05 Boyd, 19 U.C.@.B.. (Ont) 
DAipeomith vs oan, >. U.C@2b: 
(Ont.) 634. 

[a] In Canada a distinction is tak- 


en (1) and if the vendor binds him- 
self to convey or make a good title, 
he must prepare the deed. Scott v. 
Reikie, 15 U.C.C.P. (Ont.) 200; Thay- 
ery Street) 11> U-C/C:P™ (Ont:) > 243° 
Smith v. Doan, 15 U.C.Q.B. (Ont.) 634; 
Rogers v. Lake, 9 U.C.Q.B. (Ont.) 264; 
Prindle v. McCann, 4 U.C.Q.B. (Ont.) 
228; Mouck vy. Stuart, 4 'U.C.Q.B. 
(Ont.) 203. (2) But it is otherwise 
when he covenants to sign, seal, de- 
liver, and execute a good deed. Burns 
Vv. Boyd, 19 U.C.Q:B:) (Ont.)° 547 


if the purchaser pays a 
certain proportion or more of the purchase price he 
ean, after a certain period, demand a deed for a pro- 
portionate amount of land, a notice by letter, before 
the expiration of the period fixed, that he desires a 
deed for the proportionate part, is a sufficient notice 
of election ;®* and a demand, two days after the ex- 
piration of the period so fixed, for his deed to a pro- 
portionate part is sufficiently prompt.°* 

‘that, after electing to take a proportionate part of 
the land under such a contract, the purchaser re- 
mains in possession and tills the entire tract and 
pays the vendor for caring for trees thereon after the 
expiration of the contract does not constitute an 
abandonment of his election to take a deed for the 
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Under a 


The fact 


trainees 


68>, Parker? vo owWatt, 125) UC, @.5. 
(Ont.) 115; McDonald v. Snitzsinger, 
5 U.C.Q.B. (Ont.) 312; Mouck v. Stu- 
art, 4 U.C.Q.B. (Ont.) 203; Langlois 
v. Chaput, (Que.) 70 Dom.L.R. 803. 


[a] Vendor to convey at purchas- 
er’s expense.—Where, by the terms of 
the bond, the vendor is to convey to 
the purchaser at the latter’s expense, 
it is held to be the duty of the vendor 
to prepare the deed and to tender it 
to the purchaser on his paying the 
expenses. Parker v. Watt, 25 U.C.Q. 
B. (Ont.) 115; McDonald v. Snitz- 
singer; 5 U.C:@.Be ‘(Ont.) "S812: 


{[b] If there is any uncertainty as 
to who is to be the grantor, as where 
the vendor covenants to make title 
from himself or some one else, he 
must prepare the deed, for the pur- 
chaser cannot be presumed to know 
who the grantor is to be. Mouck vy. 
Stuart, 4 U.C.Q.B. (Ont.) 203. 


69. Lasusa vy. Gibson, 130 So. 332, 
221 Ala. 610; Baker v. Howison, 104 
So. 239, 213 Ala. 41, 52 A.L.R. 1452; 
Harper v. Johnson, 30 So. 283, 129 Ala. 
296; Chapman v. Lee’s Adm’r, 55 Ala. 
616; Johnson vy. Collins, 17 Ala. 318; 
Garnett v. Yoe, 17 Ala. 74; Wade v. 
Killough, 5 Stew.&P. (Ala.) 450. 


70. Winter v. Jones, 54 Am.D. 379, 
10 Ga. 190. 

71. Blair Vv. Billingsly, Peck 
(Tenn.) 85. 

72. Byers v. Aiken, 5 Ark. 419. 

73. Arledge v. Rooks, 22 Ark. 427; 


piece v. Henry, 44 Am.D. 540, 7 Ark. 


74 U.S.—Cooper v. Brown, 6 F.Cas. 
No. 3,191, 2 McLean 495. 


Cal.—Chatfield v. Williams, 24 P. 
839, 85 Cal. 518; Morgan y. Stearns, 40 
See 434; Gray v. Dougherty, 25 Cal. 


Ill.—Peck v. Brighton Co., 69 Ill. 
200; Baston v. Clifford, 18 Am.R. 547, 
68 Ill. 67; Lombard v. Chicago Sinai 
Congregation, 64 Ill. 477; Headley v. 
Shaw, 39 Ill. 354; Buckmaster vy. 
Grundy, 2 Ill. 310. 

Ind.—Overly v. Tipton, 68 Ind. 410; 
Brown v. Hart, 7 Blackf. 429. 

Iowa.—Consol. Coal Co. vy. Findley, 
105 N.W. 206, 128 Iowa 696; Powers v. 
Bridges, 1 Greene 235; Carson v. Lu- 
core, 1 Greene 33. 

Kan.—Evans v. Jacobitz, 72 P. 848, 
67, Kan. 249. 

Ky.—Skinner vy. Creasy, 116 S.W. 
753; Beasley v. Gillispie, 4 Bibb 314. 

Me.—Russell v. Copeland, 30 Me. 
332; Hill v. Hobart, 16 Me. 164. 


[§§ 692-693 


smaller amount when the vendor is not misled there- 


[§ 693] 9. Preparation and Expense of Deed. In 
England®* and in Canada*’ it is the rule that the 
deed must be prepared and tendered by the pur- 
chaser to the vendor for execution unless a contrary 
intention is manifested by the terms of the contract 
or by surrounding circumstances.°® 
States the English rule is recognized in Alabama,®? 
and possibly in Georgia,*® and in Tennessee." 
was also held to be the rule in Arkansas in an early 
case,’? but has since been repudiated in that state.*? 
And elsewhere the overwhelming weight of author- 
ity is to the effect that the deed must be prepared by 
the vendor in the absence of a stipulation to the con- 
Of course, the purchaser may, by agree- 
ment, bind himself to prepare the deeds,’® or to bear 
the expense of their preparation.*® 
dor does not know the name of the grantee to whom 


In the United 
LE 


And if the ven- 


Mass.—Tinney y. Ashley, 26 Am.D. 
620, 15 Pick. 546. 


eee aoa a v. Davis, 21 Miss. 


Mo.—Barret v. Browning, 8 Mo. 689; 
Rector & Jones vy. Purdy, 13 Am.D. 
494, 1 Mo. 186. 


N.Y.—Klaweiter v. Hubner, 22 N.Y. 
S. 815, 68 Hun 338; Carpenter v. 
Brown, 6 Barb. 147; Flynn vy. McKeon, 
13 N.Y.Super. 203; Camp v. Morse, 
5 Den. 161; Connelly v. Pierce, 7 
Wend. 129; Hackett v. Huson, 3 Wend. 
249; Wells v. Smith, 2 Edw. 78 [aff 
31 Am.D. 274,-7 Paige 22]. 


N.C.—Hardy v. McKesson, 52 N.C. 
567; Christian v. Nixon, 33 N.C. 1. 


Or.—Guthrie v. Thompson, 1 Or, 353. 


Pa.—Sweitzer v. Hummel, 3 Serg.& 
R. 228; Brown v. Metz, 5 Watts 164; 
Eberz v. Heisler, 12 Pa.Super. 388. 


8.C.—Dubignon v. Loud, 39 S.C.L. 
251; Prothro y. Smith, 27 S.C.Eq. 324. 


Tex.—Walling v. Kinnard, 10 Tex. 
508, 60 Am.D. 216; Perry v. Rice, 10 
Tex. 367. 


Va.— Fairfax v. Lewis, 2 Rand. (23 
Va.) 20. 


Wash.—Stein v. Waddell, 80 P. 184, 
387 Wash, 634. 


Wis.—Seeley v. 
336. 


[a] Purchaser dissatisfied with 
deed.—(1) It has been held that if 
the purchaser is not satisfied with 
the deed offered by the vendor, he 
should prepare one himself and ten- 
der it to the vendor for execution. 
Hackett v. Huson, 3‘Wend. (N.Y.) 249. 
(2) If deeds presented by the ven- 
dor do not conform to the contract, it 
is the purchaser’s duty to do one 
of two things, either show the ven- 
dor the contract or furnish him with 
a copy, so that they can be properly 
drawn, or himself prepare a deed 
and tender it to the vendor for execu- 


Howard, 13 Wis. 


tion. Skinner vy. Creasy, (Ky.) 116 
S.W. 753. 
75. Blanton v. Kentucky Distil- 


leries, etc., Co., 120 F. 818 [aff 149 FB. 
31, 80 C.C.A. 343]; Dillinger v. Ogden, 
ee 446, 244 Pa. 20, Ann.Cas.1915C 


76. 
Mensor, 
485. 


{a] “Furnished and paid for.”—A 
provision in the contract that a deed 
by a title company was to be “fur- 
nished and paid for by purchasers” 
means that the purchasers were to 
bear the expense of preparing the 


Elrod-Oas Home Bldg. Co. v.- 
SP EC20) Phil beumCa lA np: 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the purchaser may wish the deed made, the purchaser 
must either prepare the deed or afford the vendor the 


necessary information.7* 


Time for preparing deed or obviating objections.7§ 
The vendor will have a reasonable time after de- 
mand is made by the purchaser in which to prepare 
And where the vendee objects to the 
form of the deed, and time is not of the essence, the 
vendor is entitled to a reasonable opportunity to ob- 
Likewise, where the contract 
provides the vendor with the opportunity of correct- 
ing defects in the deed, such correction and presen- 
tation within a reasonable time is a compliance with 


the deed.*® 


viate the objections.°° 


the contract.8+ 


deed and nothing more. Elrod-Oas 
Home Bldg. Co. vy. Mensor, 8 P.(2d) 
171, 120 Cal.App. 485. 

Construction of contract generally 
see supra §§ 207-282. 

77. Christian v. Nixon, 33 N.C. 1. 


78. Time for conveyance or tender 
See supra §§ 689, 690. 

79. Brown vy. California & Western 
Land Co., 177 N.W. 774, 145 Minn. 432. 

Reasonable time implied generally 
see supra §§ 241, 242. 

80. Serventi v. Cella, 141 A. 747, 
104 N.J.Law 361. 

81. Spencer y. Bales, 216 P. 746, 
108 Or. 339. 

{a] Time after notice.—Where a 
contract for the sale of land gave the 
purchaser ten days to examine the 
abstract and provided that in case of 
any defects of title they should be 
corrected by the vendor if notice was 
given within the ten days, the vendor 
had a reasonable time within which 
to prepare and tender a new deed of 
conveyance after receiving notice of 
objéctions to the deed originally ten- 
dered with the abstract. Spencer v. 
Bales, 216 P. 746, 108 Or. 339. 


82. Waiver and excuse for failure 
to convey or tender see supra §§ 676— 
682. 


83. See supra notes 66-71. 

84. Bedell’s Adm’r v. Smith, 37 Ala. 
619; Johnson v. Collins, 17 Ala. 318; 
Clarke v. McKay, 32 U.C.Q.B. (Ont.) 
583. 

85. Lasusa vy. Gibson, 130 So. 332, 
221 Ala. 610. : 

[a] Breach notwithstanding fail- 
ure to present deed.—A vendor’s re- 
fusal to convey in accordance with a 
stipulation of the contract isa breach, 
notwithstanding the purchaser has 
not presented the deed for execution. 
Lasusa v. Gibson, 130 So. 332, 221 Ala. 
610. 

Refusal or repudiation by vendee 
as excuse for tender by vendor see 
supra § 679. 

86. Requisites and validity of 
deeds generally see Deeds §§ 34-183. 

87. Ark.—wWitter v. Biscoe, 13 Ark. 
422. 

Cal.— Brown vy. Sweet, 272 P. 614, 
95 Cal.App. 117; Goldstein v. Hens- 
ley, 88 P. 507, 4 Cal.App. 444. 

Colo.—Weghorst v. Clark, 180 P. 
742, 66 Colo. 535. 

Conn.—Malkan v. Hemming, 73 A. 
752, 82 Conn. 293. 

Fla.—Holland y. Holmes, 
390. 

Ga.—Burkhalter v. Roach, 82 S.E. 
1059, 142 Ga. 344; Foute v. Elder, 35 
S.E. 118, 109 Ga. 713. 

Jll.—Bauman v. Stoller, 139 Ill.App 
393 [aff 85 N.E. 657, 235 Ill. 480]. 

Iowa.—Culley v. Dixon, 201 N.W. 
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Waiver or excuse for failure to prepare deed.*? 
In jurisdictions following the English rule,** if the 


vendor has no title’* or refuses to convey as speci- 


with. 


582, 199 Iowa 136; Schick v. West 
Davenport Improvement Co., 145 N.W. 
689, 149 N.W. 451, 167 Iowa 294; Wa- 
ters v. Pearson, 144 N.W. 1026, 163 
Iowa 391. 

Ky.—Hall v. McKee, 145 S.W. 1129, 
147 Ky. 841; McPherson v. Gordon, 
96 S.W. 791, 29 Ky.L. 826, 1073; Ash- 
craft v. Brownfield, 7 T.B.Mon. 123; 
Heath y. Davis, 6 Ky.Op. 429. 


La.—Leonard vy. Forbing, 33 So. 203, 
109 La. 220. 

Mass.—Greenberg vy. Lannigan, 161 
N.E. 882, 263 Mass. 594. 

Mich.—Heyer vy. Lee, 40 Mich. 353, 
29: Am.R, 537. 

Mo.—Cornett v. Best, 132 S.W. 35, 
133 S.W. 166, 151 Mo.App. 546. 


N.J.—Ohl v. Walder, 134 A. 844, 
100 N.J.Eq. 350; Saldutti v. Flynn, 65 
A. 246, 72 N.J.Eq. 157; White Way 
Corporation v. Heinle, 142 A. 667, 6 
N.J.Misc. 742. 

N.D.—Skinner y. Scholes, 229 N.W. 
114, 59 .N.D., 181. 

Ohio.—Moore v. Moulton, 5 Ohio 
Dec. 534, 6 Am.L.Rec. 466, 2 Cinc.L. 
Bul. 323. 

Okl.—Smith vy. Kerr, 228 P. 951, 100 
Okl. 162. 


Pa.—McDermott v. Reiter, 124 A. 
RSS ee 2 UOn mea ks wedi: McCague vy. 
Schwartz, 119 A. 740, 276 Pa. 44; 


Pittsburg, etc., R. Co. v. Fischer Foun- 
dry, ete., Co., 57 A.191, 208 Pa. 73. 


Porto Rico.—Colon y. Batis, 34 Por- 
to Rico 623. 


Tex.—De Guerin v. Jackson, (Civ. 
App.) 50 S.W.(2d) 443; Stanley v. 
Spann, (Civ.App.) 21 S.W.(2d) 305; 
Kirby v. Cartwright, 106 S.W. 742, 48 
Tex.Civ.App. 8. 


Wash.—Bimrose v. Matthews, 138 
P. 319, 78 Wash. 32. 
N.S.—McNally v. Hawkins, [1924] 


2 Dom.L.R. 412. 


Que.—Dubeau v. Greffe, 44 Que.Su- 
per, 2135. : 

[a] Deed tendered requiring great- 
er consideration than agreed is not 
a compliance with the contract pro- 
viding that the consideration was un- 
derstood to be a certain amount. 
Stanley v. Spann, (Tex.Civ.App.) 21 
S.W.(2d) 305. 

[b] If ambiguous contract was un- 
derstood by the purchaser as an 
agreement to convey whatever prop- 
erty the vendor owned, that is, if the 
minds of the parties met thereon, a 
tender by the vendor of a deed war- 
ranting title to fifty-three and one- 
half feet, and quitclaiming as to one 
and one-half feet, constituted per- 
formance. Tyng v. Constant-Loraine 
Inv. Co., 154 P. 767, 47 Utah 330. 


[ec] No showlng of record title.— 
Under a contract for the sale of land, 
the vendor’s tender of a deed is not 
sufficient to entitle him to demand and 
receive the contract price, where it 


fied in the contract,®® the purchaser’s necessity of 
preparing and presenting a conveyance is dispensed 


[§ 694] 10. Sufficiency of Conveyance*’*—a. In 
General. The deed tendered by the vendor must con- 
form to the contract; 
form as to convey to the purchaser the particular 
land contracted for and all of it;87 however, a sub- 
stantial compliance with all of the terms of the con- 
tract will suffice,s* and a mere difference of verbi- 
age is not a failure of eomplance.*?® 


that is, it must be in such 


The form of 


does not show a record title up to the 
date of conveyance. Waters v. Pear- 
son, 144 N.W. 1026, 163 Iowa 391. 


{d] Provision for substitution of 
other land.—Where a contract to con- 
vey a certain tract of land within for- 
ty days provides that if the vendor 
is not able to deliver a deed therefor 
within that time for any reason, he 
shall be at liberty to convey to the 
purchaser a like quantity of land of 
equal value in some other part of 
the state, it is only in the event that 
the vendor is not able to get title to 
the land in forty days has he the 
right to substitute other land, and in 
no event can he substitute land adja- 
cent to the tract contracted for with- 
out a subsequent agreement of the 
purchaser. Kirby v. Cartwright, 106 
S.W. 742, 48 Tex.Civ.App. 8. 


[e] Refusal of deed not repudia- 
tion of contract.—A purchaser’s re- 
fusal to accept a deed with unwar- 
ranted absolute reservation of min- 
eral rights was not refusal to abide 
by the contract to purchase. De 
Guerin v. Jackson, (Tex.Civ.App.) 50 
S.W.(2d) 443. 


[f] Interest on mortgage.—If a 
contract for the sale of land subject 
to a thirty thousand dollar mortgage 
refers to an existing mortgage, the 
purchaser cannot rightfully complain 
that the mortgage bears | interest. 
However, where it refers to a mort- 
gage to be executed in the future, 
he is not required to accept tender of 
a deed subject to a mortgage bearing 
interest accruing before the due date 
of the mortgage, where the agreement 
for sale contained no reference to in- 
terest. Ratner v. Hill, 170 N.E. 69, 
270 Mass. 249. 


[g] Conveyances held sufficient.— 
Medara v. Du Bois, 41 A. 322, 187 Pa. 
431, 43 Wkly.N.C. 57. 

Character of deed and covenants 
see infra §§ 695, 696. 


Conformity as requisite to sufficient 
tender see supra §§ 671, 683. 


Demand for deed not conforming to 
contract as waiver see supra § 679. 


88. Malkan v. Hemming, 73 A. 752. 
82 Conn. 293; Sandberg v. Margold 
Realty Corporation, 176 N.E. 175, 256 
N.Y. 228. 

[a] Variances in dimensions.— 
Tender of a deed conveying property 
according to a map referred to in the 
contract constituted substantial com- 
pliance therewith, regardless of vari- 
ances in dimensions. Sandberg v. 
Margold Realty Corporation, 176 N.E. 
175,256 N.Y. 228. 


Deficiency in quantity of land see 
infra §§ 711-715. 


89. Smith v. Kerr, 228 P. 951, 100 
Okl. 162. 
[a] No broader in legal effect.— 


Tender of a deed in performance of a 
land contract, containing an excep- 
tion clause no broader or more com- 


980 [66 C.J.) 
the deed is immaterial so long as that form will 
convey the tithe agreed ta be ecenveyed in the con- 
tract of sale.?® 


Selection of land. An agreement te convey a quan- 
tity of land of a certain value is not performed by 
a& conveyance of that quantity of land of substan- 
tially less value?! Se, where the vendor agreed te 
divide a number of lots inte four classes, and plain- 
tif! subseribed for a lot in the first class, he is not 
bound to aceept a lot in the second elass.** 


Conveyance by will, Where a vendor who has 
failed to convey in his lifetime, although the pur- 
chaser did go into possession at the time of the 
agreement, devises the property te such purchaser 
who regards the devise as a carrying out of the 
agreemont of sale and does nothing inconsistent with 
this attitude, sueh devise may be considered a con- 
yoyaneo under the agreement.°® 


[§ 695] b. Character of Deed—(1) In General. 
The deed tendered by the vendor must convey the 
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fee simple title free frem emeumbrances, waless the 


contract calls for a less estate** _ However, under 
a contract requiring eemveyamee, by general war 
ranty deed free of emeumbramees, ef premises abat- 
ting on a hiehway. whieh comtract makes ne men 
tion of the fee im suck hiehway, there is a cemplete 
performance by the vender if he delivers 2 deed ef 
general warranty for the premises desertbed Im the 
contract? 

[¥ G86] (2) Warranty and Cevenanis** The eon- 
tract of sale may expressly provide fer eovemanis 
in the deed or for a deed of a partieular characier, 
and where it does sa. the purehaser cammet be re- 
quired to accept amy other** Lnkewise the vender 
is entitled te imsert inte the deed any eovemant pre- 
vided for by the contraet ef sale** Whem the con 
tract does not stipulate as te the eharaeter ef the 
deed or for covenants therein, seme of the anther 
ties hold that mo covenants are neeessary,** and that 
a quitelaim deed satisfies it? Hewever, by the weight 


prehensive in legal effect than the cor- 
responding elause in the contract, is 
a eompliance with the contract. 
Smith wo Kerr, 228 BP. 961, 100 OKL 162. 
Davis vy Lee, 100 P. T52, 62 
830, 182 Am.S.R. $73. 

. Williams vo Cow Guleh Oil Co., 
270 FF. 9. 
Williams vo Cow Gulch Oil Co., 
Burton yo Main, (lewa) 105 N. 


90, 
Wash, 


suprat 
V. 88 

93%. Powell BEx'rs vy. Forceey, 88 A. 
426, 841 Pa. 152. 

fa. Purchaser did not question a 
Judgment entered against him by the 
executors of the vendor on a note 
whieh he gave as Security for the pay- 
ment of the purchase price, Powell 
Hx're \¥, 426,241 Pa. 
152, 

94 Witter v. Biseoe, 138 Ark. 422; 
Holland vy. Holmes, 14 Fla, 390; Cor- 
nett v. Best, 182 S.W. 35, 1383 S.W. 
166, 151, Mo.App, 546; Piza v. Lubel- 
sky, 106 N.Y.S. 481, 121 App.Div, T34. 


fa] Assumption of outstanding in- 
debtedness,—Where purchasers were 
given an opportunity to deduct from 
the cash payment required the 
amount ef outstanding notes against 
the land, that the deeds tendered made 
no provision for the assumption of 
outstanding indebtedness shown by 
the abstract was not a breach by the 
vendor, the contract not requiring the 
deeds to contain such provision, Me- 
Millan w Bowie First Nat, Bank, 119 
S.W, 709, 66 Tex,Civ.App. 45. 


[hb] Conveyance subject to mort. 
gages.—A deed conveying real estate 
subject to three mortgages, amount- 
Ing to a specified Sum, assumed by the 
purchaser, is in substance the deed 
called for ay the contract of sale, 
stipulating that the purchaser shall 
assume a first mortgage of the speci- 
fled sum; and the purchaser, not re- 
fusing to aceept the deed on the 
ground of variance, cannot rely there- 
on as a ground to invalidate the ven- 
dor's tender of performance, Malkan 
Vv. Hemming, 78 A. 762, 82 Conn, 298. 


dearer of deed to contract of 
fale generally sce supra § 694. 
Covenants required see infra § 696, 


95. Kean v. Goldberg, 144 A. 28, 
104 N.J.i8q. 6. 


96. Covenants: 
Generally see Covenants 15 CJ. p 
9 


~ . 


Forcey, 88 aA. 


Requiring freedom from encumbranc- 
es see supra § 59ST. 

97. Fla—Cromartie v. 
Lumber Co., 129 So. TéT, 100 Fla. 532. 
woe vy. Diamond, 65 TllApp 

76. 

Ind.—Junk vy. Barnard, 99 Ind. 137. 
__N.J.—Krah v. Wassmer, Ti A. 404, 
(6 N.J.Eq. 109 [aff $1 A. 1183, TS N. 
J.Eq. 305]. 

N.Y.—Rollten Syndicate v. Widlitz, 
219 N.¥.S. 383, 219 App. Div. 537. 

Ohio.—Tremain vy. Liming, Wright 
644, 

And see cases passim this section. 

{a] Deed containing covenants un- 
authorized by the contract of sale may 
be refused by the purchaser. Krah 


v. Wassmer, 71 A. 404, 75 N.J.Ea. 109) of puildings thereom, the vender was 


[aff $1 A. 1133, T8 N.J.Hg. 305]. 

[b] Deed clear of encumbrances.— 
A contract for a deed clear of all en- 
cumbrances entitles the purchaser to 
a deed with a covenant against en- 
cumbrances. Bryant v. Wilson, 1S A. 
916, T1 Md. 440. 


{e] Tender of quitclaim deed is 
not a compliance with the contract to 
convey the vendor's “right and inter- 
est” in lands with “general wWarran- 
ty.”". Cromartie v. Evergiade Lumber 
Co., 129 So. 767, 100 Filia. 532. 


(d] “Good and indefeasible inher- 
itance in fee simple.”—A stipulation 
for the conveyance of land “by a 
good and indeteasible inheritance in 
tee simple’? means a deed with full 
covenants. Linn v. Barkey, T Ind. 
69. ‘ 
te] Usual covenants.—Under a 
contract to convey by deed with usual 
eovenants, the grantee is entitled to 
eovenants of seizin, of right to con- 
vey, against encumbrances, of quiet 
enjoyment, and of warranty. Wilson 
v. Wood, 17 N.J.Hq. 216, 218, 8S Am. 
D. 231. 

{f] Death of grantor after deposit 
of warranty deed.—Plaintiff at the 
proper time tendered to defendant, a 
contract purchaser of land, a warran- 
ty deed, as required by the contract. 
Defendant refused it, and it was left 
with the clerk of the court for his 
use during an action on the contract, 
and, after being made a part of the 
record, was lost or destroyed by fire, 
apparently without. plaintiff's fault. 
The grantor, owner of the land, died 
pending the action, and plaintiff ten- 


Everglade | 


| mimistrater. Jt 


dered im Meu of the warranty deed a 
quitelaim deed from the Sele heir ef 
the former grantor, and & special war 
ranty deed from himself and wife, 
and an order af the prebate ceurt fer 
2 deed frem the former stanter’s aé 
was held that tis 
WaS & Sufficient compliance with the 
eontract. especially sSimee it was ¢de- 
fendant’s own fault that be did Ret 
have the original dee@ Pricharé i. 
Muthall, 118 N.W_ £3, 140 Tewa 1. 
Conformity of deed to comiract gem 
erally see supra § @94. 
lee NE 


SS Millikan v. Hunter, 
Ld¢t. 1$@ Ind. 14% 

{a] Fersomal covenant—Where a 
contract for the sale of land, by gen- 
eral warranty, prevides for the par 
chaser’s personal covenant im respect 


entitled to imsert such eevenants m 
the deed, and hence a tender ef a deed 
with such covenants was & compliance 
With the contract ef sale. Millian 
v. Hunter, 100 N_E. 1041, 180 In@ 149. 


$9. Conn—Potter ‘yy. Tuttle, 22 
Conn. 512. 


Mass—Kyle v. Kavanagh, l@ 
Mass. 356, + Am R. 560. 

N.J.—Thayer v. Torrey, 37 N.J_Law 
339; Lounsbery v. Loecander, 25 NJ. 
Eq. 554. 

N.Y.—Emerick v. Hackett, $4 NEL 
$05, 182 N.¥. 162; Delavan v. Dumean, 
49 N.¥. 485; Fuller v. Hubbard, ¢@ 
Cow. 13, 16 Am.D. 423; Gazley w. 
Price, 16 Johns. 267; Ketchum & Sweet 
v. Evertson, 13 Johns 359, T —— 
384; Van Eps v. Schenectady City, 12 
Johns. 436, T Am.D. 330. See Wilsey 
v. Dennis, 44 Barb. 354 (holding that 
a contract calling fer a “warranty 
deed” does not require a covenant 
against encumbrances). 


Ohio.—Pugh v. Chesseldine, 11 Ohie 
109, 37 Am.D. 414; People’s Sav. Bank 
Co. v. Parisette, 67 N.E. $96, 68 Ohie 
St. 450, 96 Am.S.R. 672 (holding that 
a contract ecallmg¢ for a “warranty 
deed” does not require &@ covenant 
against encumbrances). 


1. Kyle v. Kavanagh, 103 Mass. 
356, 4 Am.R. 560; Ketchum & Sweet 
v. Evertson, 138 Johns. (N.Y¥.) 359, T 
Am.D. 384; Van Eps v. Schenectady 
City, 12 Johns. (N.Y.) 436, T Am D. 
330; Pugh v. Chesseldine, 11 Ohio 109, 
37 Am.D. 414. But see Tremain v. Lim- 
ing, Wright (Ohio) 644 (holding that 
a contract for a “good and sufficient 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of authority,? the purchaser, notwithstanding noth- 
ing is said in the contract regarding covenants, is 
entitled to a deed with covenants;? and while at least 
one jurisdiction holds that the purchaser in such a 
case is entitled to a covenant of special warranty,* 


VENDOR AND PURCHASER 


a majority of the jurisdictions hold that a purchaser 


deed’’ calls for a deed in fee simple 
with covenant of warranty). 


2. Ford v. Street, 106 S.E. 379, 129 
Va. 437. 

3. Carver v. Williams, 10 Ind. 267; 
Ely v. Joslin, 208 P. 628, 111 Kan. 
638; Johnson v. Ford, 245 Ssw. 531, 
147 Tenn. 63. And see cases infra 
notes 4-8. 


[a] Contract requirement of “prop- 
er deed” means a deed in fee simple 
with covenants. Johnson v. Ford, 245 
S.W. 531, 147 Tenn. 63. 2 

{b] Bond calling for “a good deed” 
should be construed to mean a deed in 
fee simple with covenants. Carver v. 
Williams, 10 Ind. 267. 


4 Lloyd v. Farrell, 48 Pa. 78, 86 
Am.D. 563; Cadwalader v. Tryon, 37 
Pa. 318; Espy v. Anderson, 14 Pa. 
308; Payne v. Echols, 15 A. 895, 2 
Mon. (Pa.) 298; Withers v. Baird, 7 
Watts. (Pa.) 227, 32 Am.D. 754. 

[a] No covenant of general war- 


ranty.—A contract “to well and suffi- 
ciently grant, convey, and assure unto 
, . his heirs and assigns, in fee 
simple, clear of all encumbrances” 
does not entitle the purchaser to a 
general warranty, but only to a spe- 
cial warranty. Lloyd v. Farrell, 48 
Pa. 73, 77, 86 Am.D. 563; Cadwalader v. 
ERY ON wote-ear ols: 


[b] “Deed of warranty.”—A con- 
tract to “sell and convey” land by a 
“deed of warranty” is complied with 
by the delivery of a deed of special 
warranty. Payne v. Echols, 15 A. 895, 
2 Mon. (Pa.) 293; Withers v. Baird, 7 
Watts (Pa.) 227, 32 Am.D. 754. 


5. Ala.—McElroy v. Tulane, 34 Ala. 
78; Caldwell v. Kirkpatrick, 6 Ala. 60, 
41 Am.D. 36. 


Ark.—Witter v. Biscoe, 13 Ark. 422. 


Fla.—Holland v. Holmes, 14 Fla. 
90. 


Ga.—Toomey v. Read & Gresham, 
67 S.E. 100, 1383 Ga. 855; Leary v. Dur- 
ham, 4 Ga. 593. 

I1l—MeDonald v. Minnick, 35 N.E. 
Sei £47 dil 6505" Clark v. Liyons,;'25 

+ 105: : 


Ind.—Bethell v. Bethell, 92 Ind. 318; 
Parker v. McAllister, 14 Ind. 12; Linn 
v. Barkey, 7 Ind. 69; Dawson v. Shir- 
ley, 6 Blackf. 531; Clark v. Redman, 
1 Blackf. 379; Leonard v. Bates, 1 
Blackf. 172. 

Iowa.—Van Wagner v. Van No- 
strand, 19 Iowa 422; Funk v. Cres- 
well, 5 Iowa 62. 


Kan.—Ely v. Joslin, 208 P. 628, 111 
Kan. 638; Putnam Inv. Co. v. King, 
150 P. 559, 96 Kan. 109 [error dism 
39 S-Cty 15,'248°U.S: 15, 63) Ld. 102, 
and cit Cyc]. 


Ky.—Andrews v. Ward, 17 B.Mon. 
518; Hedges v. Kerr, 4 B.Mon. 526; 
Slack v. Thompson, 4 T.B.Mon. 462; 
Vanada’s Heirs v. Hopkins’ Adm’r, 1 
J.J.Marsh. 285, 19 Am.D. 92; Fleming 
v. Harrison, 2 Bibb 171, 4 Am.D. 691; 
Whitworth v. Pool, 96 S.W. 880, 29 
Ky.L. 1104; Gaither v. O’Doherty, 12 
SENATE ODI Pa Sen aI PERN 


Mich.—Allen vy. Hazen, 26 Mich. 
142, 146; Dwight v. Cutler, 3 Mich. 
566, 64 Am.D. 105. 

Minn. 


here aaah a ae v. Piper, 4 


Miss.—Green vy. Irving, 54 Miss. 450, 
28 Am.R. 360. 


fa ee v. Turner, 67 Mo. 
N.C.—Faircloth v. Isler, 75 N.C. 551; 
Gilchrist v. Buie, 21 N.C. 346. 


R.I.—Point St. Iron Works v. Sim- 
mons, 11 R.I. 496. 


S.C.—Seaboard Air Line Ry. Co 
v. Jones, 113 S.B. 142, 120 S.C. 354. 


Tex.—Taul v. Bradford, 20 Tex. 261; 
Vardeman v. Lawson, 17 Tex. 10. 


Vt-—Bowen v. Thrall, 28 Vt. 382. 


Va.—Ford v. Street, 106 S.E. 379, 
129 Va. 437; Hoback v. Kilgores, 26 
Gracee(6 7 Vanes4e ei Amor, Silt: 
Goddin v. Vaughn’s HEx’x, 14 Gratt. 
(55 Va.) 102; Dickinson vy. Hoomes, 
SiGratts (49 Va.) ss: 

W.Va.—-Morris v. Risk, 102 S.E. 


725, 86 W.Va. 30; Tavenner v. Barrett, 
21 W.Va. 656. 


Wis.—Neff v. Rubin, 154 N.W. 978, 
161 Wis. 514. 


{a] Unless contrary is shown, it 
is the accepted rule that on an agree- 
ment for the sale of land the vendor 
must be considered as contracting for 
a general warranty deed. Ford v. 
Street, 106 S.B. 379, 129 Va. 437. 


[b] “Good and sufficient title.”— 
A condition in a bond for title, that 
on performance by the obligee the ob- 
ligor is “to issue a good and sufficient 
title,’ contemplates that the obligor 
will convey good title by a deed con- 
taining a general warranty. Toomey 
v. Read & Gresham, 67 S.E. 100, 133 
Ga. 855. 

[ec] Contract requiring “good and 
sufficient deed of conveyance” re- 
quires the execution of a general war- 
ranty deed. Ford v. Street, 106 S.E. 
379, 129 Va. 437. 

[d] Contract for sufficient convey- 
ance of land is satisfied by a deed 
with a covenant of general warranty. 
Clark v. Lyons, 25 Ill. 105. 

[e] Contract for clear title entitles 
the purchaser to a conveyance with 
general warranty. Kenny vy. Hoffman, 
31 Gratt. ‘(72 Va.) 442. 


[f] Contract for good bona fide 
title or deed implies a deed with war- 
ranty, binding not only the vendor, 
but his representatives to the extent 
of assets descended. Holman y. Cris- 
well, 15 Tex. 394. 


{g] Contract for lawful title binds 
the vendor to convey with general 
covenants of warranty. Clark v. Red- 
man, 1 Blackf. (Ind.) 379. 


[h] Agreement “to make title per- 
fect and warrant general,’ properly 
construed, is an agreement to war- 
rant generally the title thereto. Mor- 
ris v. Risk, 102 S.E. 725, 86 W.Va. 30. 


{i] Warranty by joint vendors.— 
An agreement by cotenants to convey 
land by good and sufficient warranty 
deed does not require either to war- 
rant the title of the other; but the 
agreement is complied with if each 
makes a separate deed for his moiety, 
or if all join in a deed in which each 
grantor warrants his share, but not 
that of his cograntors. Armstrong vy. 
Maryland Coal Co., 69 S.E. 195, 67 W. 
Va. 589. 


[j] In England (1) a purchaser is 
entitled to various covenants accord- 
ing to the nature of the vendor’s title. 
Church yv. Brown, 15 Ves.Jr. 258, 33 
Reprint 752. (2) Where an estate is 
decreed to be sold for payment of 
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under a contract not specifying the kind of convey- 
ance required is, where nothing connected with the 
transaction gives an indication to the contrary, en- 
titled to a deed of general warranty,® or a deed 
with the usual® or a deed with the proper or custom- 


debts and no surplus remains, the 
court will not require the heir to cov- 
enant any further than his own acts, 
and the same rule applies as to a 
devisee. But where the surplus is 
considerable, the heir must covenant 
that neither he nor his immediate an- 
cestor, and in the case of the devisee, 
that neither he nor his devisor, have 
done any act to encumber. Loyd v. 
Griffith, 3 Atk. 264, 26 Reprint 954. 
(3) Where the vendor claims imme- 
diately under the person who bought 
the estate, he need not covenant any 
further back than from that person, 
for the buyer has the benefit of the 
covenants in the conveyance to that 
persqn at the time he _ purchased. 
Loyd v. Griffith, supra. (4) Accord- 
ing to the usual course, on the con- 
veyance of an estate derived by de- 
scent, the covenants are against the 
acts of the ancestor from whom it 
descended and the acts of the party 
conveying, and if there should have 
been an immediate heir, supposed to 
be dead, it is reasonable that the cov- 
enants should extend to his acts. 
Pickett v. Loggon, 14 Ves.Jr. 215, 33 
Reprint 503. (5) If settled estates 
are sold under a power to sell them 
with the consent of the tenant for 
life, he must covenant for the title. 
The vice chancellor said that he ap- 
prehended that, where the only per- 
sons who were immediately interest- 
ed in the estates were tenants for 
life, it was the usual course to make 
them covenant for the title, that the 
tenants for life in this case stood in 
the same situation as if there had 
been a power to sell the estates with 
their consent, in which case it would 
be a matter of course fer them to en- 
ter into the covenants. In re London 
Bridge Acts, 13 Sim. 176, 36 Eng.Ch. 
176, 60 Reprint 68. (6) A trustee can- 
not be compelled to do more than en- 
ter into the usual covenant that he 
has done no act to encumber the prop- 
erty. Worley v. Frampton, 5 Hare 
560, 26 Eng.Ch. 560, 67 Reprint 1033. 


General warranty generally see 
Covenants § 50. 


Conveyance of good title required 
by provision for “warranty deed” see 
supra §§ 519, 520. 
ay Ark.—Rudd v. Savelli, 44 Ark. 

oO. 

Kan.—Ely v. Joslin, 208 P. 628, 111 
Kan. 638; Putnam Inv. Co. v. King, 
150 P. 559, 96 Kan. 109 [error dism 39 
S.Ct. 15, 248 U.S. 15, 63 L.Ed 102, and 
cit Cyc]. 

Minn.—Fleckten v. Spicer, 65 N.W. 
926, 63 Minn. 454. 

Or.—Winn v. Taylor, 190 P. 342, 194 
P. 857, 98 Or. 556: 


S.C.—Seaboard Air Line Ry. Co. v. 
Jones, 113 S.E. 142, 120 S.C. 354. 


[a] It is not necessary that form 
of deed be contracted for, since in the 
absence of any express stipulation a 
deed with the usual covenants of war- 
ranty is implied. Putnam Inv. Co. v. 
King, 150 P. 559, 96 Kan. 109 [error 
dism 39 S.Ct..15, 248 U.S. 15, 63 Lika, 
102, and cit Cyc]. 


[b] Good and sufficient deed.—(1) 
An agreement to convey by a “good 
and sufficient deed’ means a deed 
with the usual covenants. Fleckten 
v. Spicer, 65 N.W. 926, 63 Minn, 454; 
Seaboard Air Line Ry. Co. v. Jones, 
113 _S.B. 142, 120 S.C. 354. (2) A ven- 
dor intending to convey without war- 
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ary’ covenants, the question of what are customary 
covenants being determined by the lex rei site.® 
some of the jurisdictions the rule entitling the pur- 
chaser to a general warranty deed applies only if 
the vendor is seized of the land in his own right, for 
if such vendor is an executor, trustee, or commission- 
er of the court, the vendee is entitled to only a special 
Although it has been held that, where a 
vendor agrees to convey his “right and interest” in 
lands by general warranty deed, the warranty in 
such a deed would be of the estate granted, that is 
the estate which the grantor had when the contract 
was made,?° yet it has also been held that an agree- 
ment for the conveyance of the “right, title and in- 
terest” of the vendor, who agrees to execute a war- 


warranty.°® 


ranty deed, is to be construed to 


warranty deed provided for by statute, which in- 
cludes all of the usual covenants in a deed of con- 
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In 


mortgage.1+ 


purchasers ;'8 


contemplate the 


veyance in fee simple, including a warranty against 


ranties should not use the words quot- 
ed, as the contract would provide for 
a quitclaim without these words. 
Seaboard Air Line Ry. Co. v. Jones, 
supra. 

{c] Not usual covenants of stran- 
ger.—A contract for a deed of con- 
veyance in fee of the legal title means 
a “good and sufficient” conveyance 
with the usual covenants of the ven- 
dor and not of a stranger. Rudd v. 
Savelli, 44 Ark. 145. 

{d] Term “warranty deed” in a 
contract of sale has a well understood 
meaning as a deed containing the usu- 
al covenants generally inserted in a 
warranty deed. Winn v. Taylor, 190 
Pe 342; 194) PR: 857, (98 COrs 556. 


{e] Usual covenants generally in- 
serted in a warranty deed include the 
covenants that the land is free and 
clear from encumbrances. Winn Vv. 
peeks 190 PP 3425 194 PP) 857, 98 Or, 
556. 


Usual covenants in United States 
see Covenants § 40. : 


7. Gault v. Van Zile, 37 Mich. 22; 
Allen vy. Hazen, 26 Mich. 142; Allen v. 
Atkinson, 21 Mich. 351; Dwight v. 
Cutler, 3 Mich. 566, 64 Am.D. 105; 
Vardeman v. Lawson, 17 Tex. 10; 
Church v. Brown, 15 Ves.Jr. 258, 33 
Reprint 752. 


8. Gault v. Van Zile, 37 Mich. 22. 


[a] In Michigan the customary 
deed is a deed with a covenant of gen- 
eral warranty. Allen v. Hazen, 26 
Mich. 142; Dwight v. Cutler, 3 Mich. 
566, 64 Am.D. 105. ‘i 


{b] In England (1) common and 
usual covenants must mean those in- 
cidental to the particular kind of con- 


veyance (Henderson v. Hay, 3 Bro. 
Ch. 632, 29 Reprint 738); (2) and the 
general, well-known practice deter- 


mines what are the usual covenants 
(Church v. Brown, 15 Ves.Jr. 258, 33 
Reprint 752), (3) the usual covenants 
in a given case being a question of 
fact to be determined by a jury (Ben- 
nett v. Womack, 7 B.&C. 627, 14 E.C.L. 
283, 108 Reprint 856, 3 C.&P. 96, 14 
B.C.L. 468, 172 Reprint 339), (4) or 
to be referred to a master (Henderson 
v. Hay, supra; Boardman v. Mostyn, 
6 Ves.Jr. 467, 31 Reprint 1147). 


9. Faircloth v: Isler, 75 N.C. 551; 
Tavenner v. Barrett, 21 W.Va. 656. 


[a] Where vendor sells in official 
capacity, it is sufficient to give a spe- 
cial warranty that he has done no act 
since the title vested in him to.impair 
ae it. Faircloth v. Isler, 75 N.C. 


Warranties or covenants in execu- 
tor’s deed generally see Exécutors and 
Administrators § 667. 


10. Cromartie v. Everglade Lum- 
ber Co., 129 So. 767, 100 Fla. 532. 

11. Bull v. Weisbrod, 170 N.W, 536, 
185 Iowa 318. 


12. Miller v. Crouse, 42 N.E. 377, 
159 Ill. 91 [aff 56 Ill.App. 483]. 


[a] Deed not returned.—Delivery 
to the purchaser’s attorney of a deed 
which is void for want of a grantee 
does not, in the absence of its ac- 
ceptance, constitute a compliance with 
a contract of sale, even though it is 
never returned. Miller v. Crouse, 42 
ee Si ipo ot Ole Pati dO) Li App. 


13. Dawson y. 
(Ind.) 581. 

14. Designation and description of 
grantee see Deeds §§ 56, 57. 

15. American Emigrant Co. v. 
Clark, 17 N.W. 483, 62 Iowa 182; Mait- 
land v. Zanga, 44 P. 117, 14 Wash, 92. 

16. Ga.—Peterson v. Harper, 78 S. 
E. 942, 18 Ga.App. 112. 


Mich.-—Atkinson vy. 


Shirley, 6 Blackf. 


St. Matthias 


‘Church, 185 N.W. 713, 217 Mich. 204. 


S.D.—Juel v. Wardwell, 
4565.50) 8. Ds ole. 


Tex.—Hoskins v. Dougherty, 69 S. 
W. 108, 29 Tex.Civ.App. 318. 


211 N.W. 


Wash.—Maitland v. Zanga, 44 P. 
117, 14 Wash. 92. 
Eng.—Monighetti vy. Wandsworth 


Borough, 73 J.P. 91. 


[a] Direct to vendee of purchas- 
ers.—Where the vendor deeds proper- 
ty directly to one who purchased from 
the original purchasers, at the request 
and with the full approval of such 
purchasers, such conveyance is a per- 
formance of the contract and does not 
constitute a cancellation or rescission 
thereof. Juel v. Wardwell, 211 N.W. 
456, 50 S.D. 612. 


[b] Time for designation of gran- 
tee.—Where a contract of defendants 
to convey land to such persons as 
plaintiff may designate, if he shall 
make a deposit in bank by a certain 
time, does not provide when he shall 
designate such persons, it is not nec- 
essary that he furnish the names to 
the bank when the deposit is made, 
but it is enough that he furnishes 
them afterward, when he notifies de- 
fendants that the title is approved. 
hed mee v. Zanga, 44 P, 117, 14 Wash. 
92. 


17. Peterson v. Harper, 78 S.E. 942, 


[§ 697] c. Parties—(1) In General. 
tendered by the vendor may be refused if it has not 
proper parties.!? 
bound to accept a conveyance executed by an at- 
torney in fact.*3 

[§ 698] (2) To Whom Made.14 
tract provides otherwise,*® or the purchaser requests 
or consents to the making of the conveyance to an- 
other person,'® the conveyance is to be made to the 
purchaser himself,17 or to all of two or more joint 
and where one of two purchasers 
dies, it is no breach of the bond by the vendor to 
refuse to convey to the survivor alone.?® 


[§ 699] (3) By Whom Made.?° 
rule?! that, unless the contract expressly provides 


| 


[§§ 696-699 


all encunibrances which would cover a then existing 


The deed 


The purchaser, as a rule, is not 


Unless the con- 


It is the general 


13 Ga.App. 112; American Emigrant 
Co. v. Clark, 17 N.W. 483, 62 Iowa 182. 
See Houchin vy. Hobbs, (Mo.App.) 34 
S.W.(2d) 167 (holding a conveyance 
by the vendor to a corporation con- 
trolled by the vendee to be a sufficient 
showing of consideration for a note 
given for the property, of which note 
the vendor was maker). 


[a] Breach of boxnd.—Where the 
maker of a bond for title conveys the 
land to any person other than the.ob- 
ligee in the bond or his assignee, he 
breaches the bond. Peterson v. Harp- 
er, 78 S.E. 942, 13 Ga.App. 112. 


18. McMurry v. Fletcher, 24 Kan. 
574; Pringle v. Sturgeon, Litt.Sel. 
Cas. (Ky.) 112; Ocean City Assoc. v. 
Cresswell, 65 A. 454, 71 N.J.Eq. 292; 
Fox v. Cox, 94 N.E. 628, 201 N.Y. 189 


eve den 95 N.E. 1128, 202 N.Y. 
[a] Claim by one purchaser.— 


Where, at the time for closing a con- 
tract in which there are joint pur- 
chasers, only one of the purchasers 
appears and he tenders the sum due 
and requests a conveyance to him 
alone, which is refused, and he re- 
jects a deed executed to both purchas- 
ers, this constitutes a failure of both 
purchasers to fulfill their contract. 
Fox v. Cox, 94 N.E..628, 201 N.Y..189 


[rearg den 95 N.E. 1128, 202 N.Y. 
545]. 
{[b] Presumption as to equality of 


interest.— Where a bond is given for 
the conveyance of land to a plural- 
ity of persons, in such divisions as 
poe shall agree on, the presumption 
is that all the obligees are equally in- 
terested. Pringle v. Sturgeon, Litt. 
Sel.Cas. (Ky.) 112. 


{e] Assignment by one purchaser. 
—Where a vendor contracted to sell 
real estate to three persons, one of 
whom assigned his right to a person 
who paid the vendor the purchase 
price, it was held that in equity the 
conveyance ought to be made directly 
to the assignee and the other two pur- 
chasers, each an equal undivided one- 
third part of the property. Ocean 
City Assoc. v. Cresswell, 65 A. 454, 71 
N.J.Eq. 292, 


19. Field v. Martin, 46 Ga. 99. 

20. Designation and description of 
grantor see Deeds §§ 54, 55. 

Beane to prepare deed see supra § 


21. Marx v. King, 186 N.W. 680, 
193 Iowa 29; Wolford v. Jackson, 96 
S.E. 237, 123 Va. 280; Gottschalk v. 
Meisenheimer, 113 P. 765, 115 P. 79, 
62 Wash, 299. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


, 


§ 699] 


that the deed shall be made by a third person,?? or 
unless the vendee has waived his right,?* the deed 
must be made by the vendor himself,?# even though 


the words of the contract are that 


execute the deed or cause it to be executed,?*® and 
notwithstanding a conveyance tendered by another 
Another statement of the rule 
is that a purchaser under a contract for a warranty 
deed with the usual covenants is not obliged to ae- 
cept a deed from a third person instead of from his 
However, the purchaser is not unquali- 
fiedly entitled to a deed from his immediate vendor 


carries good title.?° 


vendor.?? 


22. Marx v. King, 186 N.W. 620, 
193 Iowa 29; Carpenter v. Bailey & 
Bailey, 17 Wend. (N.Y.) 244; Wolford 
v. Jackson, 96 S.E. 237, 123 Va. 280. 


23. McVeety v. Harvey Mercantile 
Co., 1389 N.W. 586, 24 N.D. 245, Ann. 
Cas.1915B 1028. 


[a] Failure to demand not waiver. 
—Where a vendor had contracted to 
convey the land in controversy, the 
vendee, by merely refusing to perform 
on a tender of performance by a third 
person holding the title, did not, by 
failing to demand a deed from the 
vendor, waive the right contracted 
for, that the vendor should convey 
the title. McVeety v. Harvey Mercan- 
tile Co., 139 N.W. 586, 24 N.D. 245, 

Ann.Cas.1915B 1028. 


Vendee’s demand for deed generally 
see supra § 692. 

Waiver by approval and acceptance 
of deed see infra § 704. 


24. Ala.—Hussey v. Roquemore, 27 
Ala. 281. 


Ark.—Rudd v. Savelli, 44 Ark. 145. 


Tll—Crabtree v. Levings, 53 Ill. 
526. See Chicago Title & Trust Co. v. 
MacDonald, 192 IllApp. 132. 


Ind.—Gaar v. Lockridge, 9 Ind. 92; 
Smith vy. Addleman, 7 Blackf. 119. 


Iowa.—Winn vy. Strong, 194 N.W. 
50, 196 Iowa 498; Marx v. King, 186 
N.W. 680, 193 Iowa 29. 


Kan.—Geo. H. Paul Co. v. Shaw, 119 
P. 546, 8 Kan. 136, 37 L.R.A.N.S. 1123, 
Ann.Cas.1913B 956. 


Me.—Dalton v. Callahan, 119 A. 380, 
122 Me. 178. 


Minn.—Buswell v. O. W. Kerr Co., 
128 N.W. 459, 112 Minn. 388, 21 Ann. 
Cas. 837; Steiner v. Zwickey, 43 N. 
W. 376, 41 Minn. 448. 


N.D.—Skinner v. Scholes, 229 N.W. 
114, 59 N.D. 181; McVeety v. Harvey 
Mercantile Co., 139 N.W. 586, 24 N.D. 
245, Ann.Cas.1915B 1028. 


Okl.—McLeod v. Skipper, 
780, 146 Okl. 202. 


Pa.—Hopkins vy. Phillips, 76 Pa.Su- 
per. 243. 

S.D.—Anderson vy. Security Land 
Co., 224 N.W. 937, 55 S.D. 40; Weitzel 
vy. Leyson, 121 N.W. 868, :23 S.D. 367. 


Va.—Wolford v. Jackson, 96 S.E. 
23%,.L28, Va. 280. 


Wash.—Gottschalk v. Meisenheim- 
er, 173 P1765, 1157 P." 79,62 > Wash. 
299. 

[a] Statutory requirement.—Un- 
der a statute providing that an agree- 
ment to sell real property binds the 
vendor to execute a conveyance in 
form sufficient to pass title, a vendor, 
in order to perform, must be able to 
convey the land by his own warranty 
deed, and cannot perform by tender- 
ing a conveyance from a Stranger. 
MeVeety v. Harvey Mercantile Co., 
139 N.W. 586, 24 N.D. 245, Ann.Cas. 
1915B 1028 [cit Cyc]. 
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the vendor shall 


vee Ind.—Gaar v. Lockridge, 9 Ind. 
N.Y.—Miner v. Hilton, 
155, 15 App.Div. 55. 
S.D.—Anderson y. Security Land 
Co., 224 N.W. 9387, 55 S.D. 40. 


Va.—Wolford v. Jackson, 96 S.E. 
237, 123 Va. 280. 


Wash.—Gottschalk v. Meisenheim- 
er, 113 P.765, 115 P. 79, 62 Wash. 299. 


[a] Proof of offer of third person 
to convey all of a tract of land which 
plaintiff had contracted to convey to 
defendant was not proof of plaintiff’s 
ability to perform his own contract. 
McVeety v. Harvey Mercantile Co., 
139 N.W. 586, 24 N.D. 245, Ann.Cas. 
1915B 1028. 


{[b] ‘Vendor must unite in convey- 
ance.—Under a contract to execute 
and deliver, or cause to be executed 
and delivered, a deed to land with 
covenants of general warranty, the 
vendor himself must unite in the con- 
veyance and covenants. Wolford v. 
Jackson, 96 S.E. 287, 123 Va. 280. 


26. Marx v. King, 186 N.W. 680, 
193 Iowa 29. But see Wills v. Fine- 
Silver, 161 N.E. 228, 27 Ohio App. 320 
(where land belonging to a corpora- 
tion was sold by an officer thereof, 
who in signing the contract did not 
designate in what capacity he signed, 
and the deed tendered was made in 
pursuance of the contract and execut- 
ed by the same officer, it made no dif- 
ference whether the officer or the cor- 
poration owned the property; the pur- 
chaser was getting what he contract- 
ed for). 

27. Iowa.—Marx v. King, 
W. 680, 193 Iowa 29. 

Me.—Dalton v. Callahan, 119 A. 380, 
122 Me. 178. 

Minn.—Buswell v. O. W. Kerr Co., 
128 N.W. 459, 112 Minn. 388, 21 Ann. 
Cas. 837; Meyers v. Markham, 96 N. 
W. 335, 787, 90 Minn. 230. 


pet Bigler v. Morgan, 77 N.Y. 


44 N.Y.S. 


186 N. 


31 


N.D.—Skinner v. Scholes, 229 N.W. 
114, 59 N.D. 181. 


Okl.—Farm Land Mortgage Co. v. 
Wilde, 136 P. 1078, 41 Okl. 45. 


Pa.—Hopkins v. Phillips, 76 Pa.Su- 
per. 243. 

S.D.—Weitzel v. Leyson, 121 N.W. 
868, 23 S.D. 367. 

Tex.—Armstrong v. Palmer, 
App.) 218 S.W. 627 [cit Cyc]. 


Wash.—Gottschalk vy. Meisenheim- 
er, 113 P. 765, 115 P.:79, 62: Wash. 299. 


[a] Reason being (1) that he is 
entitled to the responsibility of his 
vendor behind the covenants of war- 
ranty. Hopkins vy. Phillips, 76 Pa.Su- 
per. 2438. (2) And the warranty of 
one man may be acceptable while that 
of another may be deemed worthles:. 


(Civ. 


Gottschalk v. Meisenheimer, 113 P. 
765, 115 P. 79, 62 Wash. 299. 
{[b] Right to vendor’s personal 
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if such vendor is under no duty to convey with per- 
sonal covenants of title,?® and a deed from one suc 
ceeding to the vendor’s title is all the purchaser 
may require if it conveys the title he was to get 
under the terms of his contract;?® and the vendee 
cannot, when the contract does not call for cove- 
nants, refuse to accept a quitclaim deed from a third 
person which conveys all the interest the vendor had 
at the time of the making of the contract.?° Where 
the contract provides for performance by the ven- 
dor, “his successors and assigns,” a tender of per- 
formance may be made by the successor of a ven- 


covenants which do not run with the 
land is a valuable right, and the ven- 
dee may insist on receiving them. 
Skinner v. Scholes, 229 N.W. 114, 59 
N.D. 181; McVeety v. Harvey Mercan- 
tile’ Co:,, 139.NW. 586; 24 Nis 245: 
Ann.Cas.1915B 1028. 


[c] While deed of third party 
would be substantial compliance with 
covenant to convey, the covenants 
Whose value depends on the respon- 
Sibility of the covenantor must, if the 
vendee requires it, come from his ven- 
dor. Bigler v. Morgan, 77 N.Y. 312. 


{d] Where legal and equitable ti- 
tles are separate.-—Where a vendor 
contracts to convey, with covenants 
of warranty, land the legal title to 
which was _in a third person for his 
benefit, and the third person contin- 
ues to be the holder of the legal title 
up to the time of tender of perform- 
ance by the purchaser, the vendor on 
the demand of the purchaser must 
convey his equitable title with his 
promised warranties. Gottschalk v. 
Meisenheimer, 113 P. 765, 115 P. 79, 
62 Wash. 299. 


fe] Wendor as part owner of the 
land can fulfill his contract either by 
taking deeds from the other owners 
of the land to himself and executing 
his own deed to the purchaser, or per- 
haps by securing deed to the purchas- 
er from the other owners for the parts 
of the land owned by them and exe- 
cuting his own warranty of the title 
to all the land. Armstrong v. Palmer, 
(Tex.Civ.App.) 218 S.W. 627 [cit Cyc]. 


._[f] Optional with vendee.—A pur- 
chaser bound to receive a warranty 
deed of the holder of the legal title 
in performance of the vendor’s con- 
tract to convey with covenants of 
warranty, cannot be required to ac- 
cept a deed of a third person obtain- 
ing a conveyance from the holder of 
the legal title, but it is optional with 
the purchaser to accept such deed, or 
to insist on a deed from the holder of 
the legal title. Gottschalk v. Meisen- 
heimer, 113 P. 765, 115 P. 79, 62 Wash. 
299. 


28. Noyes v. Brown, 171 N.W. 803, 
142 Minn. 211; Smith v. Snodgrass, 
(Mo.App.) 246 S.W. 968. 


29. Noyes v. Brown, 171 N.W. 803, 
142 Minn. 211; Big Bend Land Co. v. 
Hutchings, 128 P. 652, 71 Wash. 345. 


[a] Deed with full covenants.—A 
contract to give a deed with full cove- 
nants of warranty does not mean that 
such covenants must pass by a deed 
from the vendor to the vendee direct; 
it is sufficient if such warranty ap- 
pears in the chain of title for such 
covenants run with the land and may 
be enforced against all of the cove- 
nantors in the chain of title. Big 
Bend Land Co. v. Hutchings, 128 P. 
652, T1 Wash. 345 [cit Cyc]. 


30. Meyers v. Markham, 96 N.W. 
335, 787, 90 Minn. 230 [dist McNama- 
are Pengilly, 67 N.W. 661, 64 Minn. 
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dor having a connected chain of title.?1 


Encumbrance of dower or curtesy. Where the 
vendor is bound to convey free from encumbranee, 
including his or her spouse’s eurtesy, dower, or home- 
stead,** the purchaser is not bound to receive a deed 
executed by the husband or wife alone, without the 
other joining to release the curtesy, 


stead.** 


Recitals. 


insufficient.?5 


[§ 700] d. Description of Property.*® 


However, a tender of a deed by a husband 
and wife warranting title is a sufficient offer to con- 
vey although the husband has, with the knowledge 
and consent of the purchaser, deeded his share in the 
community property to his wife.*4 


A failure of the deed tendered to re- 
cite the grantor’s marital status does not render it 
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dower, or home- 


[§§ 699-700 


it the land contracted for can be readily and ade- 
quately identified,?? or if the deed tendered contains 
practically the same description as that contained 
in the contract of sale.*§ 
is entitled to a deed describing the land as described 
in the contract of sale,?® and there is no offer of sub- 
stantial performance where the conveyance excludes 
property properly coming within the contract of 
sale,#° or where the property cannot be identified 
from the description in the deed,*? but even though 
the description in the deed varies from that in the 
contract, there is sufficient performance of the con- 


Conversely, the purchaser 


tract if the descriptions cover the same land.#? Fur- 


thermore, while as a general rule the purchaser is 
entitled to fix the manner and the description by 
which he wishes to have the property conveyed,** 


he is not entitled to have his-vendor execute a deed 


The de- 


seription of the property will be sufficient if from 


S31. Rauch v. Zander, 245 P. 17, 138 
Wash. 610; Herrick v. Kelly, 117 P. 
705, 65 Wash. 16. 

[a] Special warranty deed.—W here 
a contract for sale of lots provides 
that the vendor, “its successors or 
assigns,’’ will convey the premises by 
a good and sufficient deed of “special 
warranty,’ a deed from one to whom 
the vendor had conveyed the lots is 
sufficient. Herrick Improvement Co. 
v. Kelly, 117 P. 705, 65 Wash. 16. 


32. Dower and curtesy as encum- 
brance see supra §§ 597, 599. 

33. Del.—Long v. Chandler, 92 A. 
256, 10 Del. Ch. 339. 


Ill.—Firebaugh v. Wittenberg, 141 
N.E. 379, 309 Ill. 536 [rev 227 Ill.App. 
77]; Cowan v. Kane, 71 N.B. 1097, 211 
Ill, 572; MeCord v.. Massey, 39 N.E. 
592, 155 Ill. 123 [aff 51 Ill.App. 186]. 
But see Bostwick v. Williams, 36 Ill. 
65, 85 Am.D. 385 (hglding that, where 
the vendor covenants to execute and 
deliver “a good and sufficient deed of 
general warranty,” he satisfies it by 
executing and delivering a deed con- 
taining the covenants contracted for, 
even though his wife does not join in 
its execution and delivery and her 
dower rights are not released by the 
deed). 


Mass.—Margolis v. Tarutz, 164 N.E. 
451, 265 Mass. 540. 


N.J.—Elwood v. Smith, 139 A. 900, 
104 N.J.Law 248 [aff 143 A. 916, 105 
N.J.Law 236]; Saldutti v. Elynn, 65 
Ay 2465 12 Nod) EG. 257: 


N.Y.—Schiffer vy. Pruden, 64 N.Y. 47 
[aff 39 N.Y.Super. 167]. 


W.Va.—Lazzell v. Keenan, 87 
80, 77 W.Va. 180. 


Ont.—O’Connor v. Beatty, 2 Ont.A. 
497. 

[a] Wife not signing contract.— 
Where a husband covenanted to con- 
vey title to a homestead, it was in- 
cumbent upon him to furnish a con- 
veyance from his wife, as well as from 
himself, although she did not sign 
the contract; and, if, for any reason, 
he was unable to furnish such con- 
veyance, he was liable in damages. 
EBggen v. Johnson, 194 N.W. 1021, 46 
S.D. 554. 


{b] In Ohio it has been held that, 
where a vendor of land has obligat- 
ed himself to convey by a good war- 
ranty deed or good and sufficient war- 
ranty deed, but the contract contains 
no stipulation for a deed containing 
a covenant against any inchoate dow- 
er right, it is not essential to the 
performance of the contract by the 


S.E. 


vendor that his wife shall join in the 
deed and release her right of dower. 
People’s Sav. Bank Co. v. Parisette, 
67 N.E. 896, 68 Ohio St. 450, 96 Am. 
SumRapone, 

34. Colvin v. 
Ariz. 501. 

35. Smith v. Independent School 
Dist. No. 26J, 282 P. 84, 48 Idaho 295. 

[a] Reason for rule.—Such a rec- 
itation, although customary, is mere- 
ly descriptive, and it does not prove 
the facts; moreover, in this case there 
is no contention of any lack of ca- 
pacity to convey or of any failure to 
convey. Smith vy. Independent School 
varie No. 263, 282 P. 84, 48 Idaho 

36. Description in deeds generally 
see Deeds §§ 61-71. 

Recitals in deeds generally see 
Deeds § 58. 

Waiver by consent to different de- 
scription see infra § 704. 

37. Wolford v. Jackson, 
237, 123 Va. 280. 

[a] Mistake in contract of sale.— 
The vendee is not justified in refus- 
ing to accept a deed describing the 
house as having a different street 
number than that mistakenly speci- 
fied in the articles, where the parties 
knew the property. Feld v. Shapiro, 
87 Pa.Super. 557 

[b] Reference to plan see In re 
Sparrow, [1910] 2 Ch. 60; In re San- 
som, [1910] 1 Ch. 741. 

38. Good Report Realty Corpora- 
tion v. Pine, 260 N.Y.S. 649, 237 App. 
Div. 26; Wallace v. Mobley, 112 S.B. 
264, 120 S.C. 261; Wolford v. Jackson, 
96 S.H. 237, 123 Va. 280. 

[a] Where deed contains same de- 
scription as contract of sale and ev- 
ery deed previously conveying the 
land, the purchaser cannot refuse 
the deed on the ground that the de- 
scription does not show the number 
of feet or chains on the different 
boundaries. Wolford v. Jackson, 96 
S.E. 237, 123 Va. 280. 


39. Cal.—Brown v. 
614, 95 Cal.App. 117. 

Ga.—Burkhalter v. Roach, 82 S.E. 
1059, 142 Ga. 344. 

Iowa.—Burton v. Main, 
Bobs 

N.J.—Gough v. Williamson, 50 A. 
328, 62 N.J.Eq.. 526; Waters v. Bew, 
29 A. 590, 52 N.J.Eq. 787. 

N.Y.—Agon v. Barry, 72 N.Y.S. 667, 
66 App. Div. 101 [aff 67 N.E. 1080, 175 
IN. Years 22 qi 


Fagg, 249 P. 70, 30 


96 S.H 


Sweet, 272 P. 


105 N.W. 


to him deseribing the land differently from the way 


N.C.—Hardy vy. McKesson, 52 N.C. 
567. 

N.D.—Nye v. Taylor, 201 N.W. 
52 N.D. 176. 


Or.—Carlyle v. Sloan, 75 P. 217, 44 
Ort 357. 


Pa.—Tyson v. Eyrick, 21 A. 635, 141 
ee 296, 27 Wkly.N.C. 549, 23 Am.S.R. 
87. 


8.C.—Segars v. Folsom, 
495, 121 S.C. 345. 


Va.—-Buena Vista Co. v. McCand- 
lish, 23° S:Ey 78192) Via. 297% 


Eng.—Monighetti v. Wandsworth 
Borough, 73 J.P. 91. 


[a] Parol contract.—Where plain- 
tiffs, by a parol contract, sold to de- 
fendant a fifty-foot lot on .a certain 
street, and later, at defendant’s re- 
quest, measured and staked off the 
lot, but by mistake embraced a foot 
on one side which did not belong to 
plaintiffs, and excluded a foot on the 
other side, the sale, and subsequent 
designation of the boundaries, were 
component parts of the contract, and 
defendant had a right to insist on a 
title in conformity therewith. Tyson 
Vv. Hyrick, 21 A. 635; 14a Pat 296 02% 
Wkly.N.C. 549, 23 Am.S.R. 287. 


40. McDermott v. Reiter, 124 A. 
IRSWhe PAR ABs yest, 


Wadick v. Mace, 103 N.Y.S. 889, 
118 App.Div. 777 [rev on other 
grounds 83 N.E. 571, 191 N.Y. 1]. 


{a] Identity of property not ap- 
parent from deed.—A contract to con- 
vey land described therein as the most 
southerly twenty acres of a _ tract 
described required the vendor to ex- 
ecute and deliver ‘a proper deed,” 
with the usual covenants conveying 
the property in fee simple free from 
all encumbrances, except, ete. It was 
thereafter agreed that the twenty 
acres should be surveyed, which was 
never done, but it was discovered that 
it carried across a street of which 
both parties had notice and deprived 
the vendor’s remaining property along 
such street of frontage thereon, 
whereupon she tendered a deed in the 
language of the contract. It was held 
that such deed required a judicial con- 
struction to identify the premises 
conveyed, and was therefore not “a 
proper deed,’’ as required by the con- 
tract. Wadick v. Mace, 103 N.Y.S. 889, 
118, “App: Div). 277" [rev on “other 
erounds 83 NB. od, Lol INTs ry. 


694, 


113 S.E. 


42. Wilson v. Riddick, 69 N.W. 
1039, 100 Iowa 697. 
43. Monighetti v. Wandsworth 


Borough, 73 J.P. 91. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 700-704] 


it is described in the contract of sale.t4 


[§ 701] e. Conditions, Restrictions, and Reserva- 
The purchaser may refuse to accept a deed 
from the vendor if it contains conditions, restrie- 
tions, and reservations not warranted by the con- 
But of course the vendor may insist on 
inserting in the deed any condition, restriction, or 
reservation which is permitted by the contract.*® 
The purchaser cannot object to a tendered deed be- 
cause of its recital of party-wall rights which would 
have been implied without such provision.‘7 
contract, containing no reservations as to crops or 


tions. 


tract.*® 


VENDOR AND PURCHASER 


If ‘a 


rents, een vides that the purchaser may have his 


deed at any time he performs his obligations, he has 
a right, after his compliance therewith, to a deed 
embracing everything attached to the soil, inelud- 
ing unsevered crops and all unpaid rents not due.*$ 


44. Burkhalter v. Roach, 82 S.E. 
1059, 142 Ga. 344; Monighetti v. 
Wandsworth Borough, 73 J.P. 91. 


45. Goldstein v. Hensley, 88 P. 
507, 4 Cal.App. 444; Krah v. Wassmer, 
71 A. 404, 75 N.J.Eq. 109 [aff 81 A. 
1133, 78 N.J.Eq. 305]; Pittsburg, etc., 
R. Co. v. Fischer Foundry, etc., Co., 
57 A. 191, 208 Pa. 73; In re Sparrow, 
LUSLOR-2 Ch. 60. 


[a] Reservations for tracks, pipes, 
and conduits.—A contract of sale evi- 
denced by a receipt for money recited 
to be payment on purchase of two 
lots, “title guaranteed,’’ impliedly 
agrees that all of such lots shall be 
conveyed in fee, and is not satisfied 
by a deed reserving the exclusive 
right to construct and operate rail- 
roads on the streets bounding the lots, 
and to lay and operate therein and 
thereon mains, conduits, and wires 
for gas, water, and electricity. Gold- 
ee v. Hensley, 88 P. 507, 4 Cal.App. 
444, 


[b] Reservation of bed of street. 
—Where an owner of land fronting on 
a public highway agrees to convey it, 
it includes his title to the center of 
the highway, unless a contrary in- 
tention is shown, and therefore, where 
two owners of land have agreed, on 
the happening of a certain contingen- 
cy, to exchange their lots, an offer 
of one to convey his lot, but reserv- 
ing title to the bed of the street, is 
not a compliance with the agreement. 
Pittsburg, eete,, Ri | Cos.w.) Fischer 
POMUAnes etc., Co., 57 A. 191, 208 Pa. 


{c] Verbal representation.—A pur- 
chaser is not required to accept a deed 
not containing conditions as verbally 
represented. Allendale Heights Co. 
v. Eyrich, 125 So. 706, 156 Miss. 142. 


Deed must conform to contract see 
Supra § 694. 


46. lTowa.—Culley y. Dixon, 201 N. 
W. 582, 199 Iowa 136. 


Ky.—Burton v. Shotwell, 
271. 


Mich.—Weadock yv. Champe, 160 N. 
W. 564, 193 Mich. 5538, Ann.Cas.1918C 
874; Levandowski v. Althouse, 99 N. 
W. 786, 186 Mich. 631. 


N. Y.—Congregation 
Moin v. Holliday, 50 
26 N.Y.Super. 386]. 


Wash.—Balkwill v. Mohr, 88 P. 938, 
Wash. 515. 


[a] Deed subject to tenancies.— 
One given an option on a building, 
having expressed himself satisfied 
with leases thereon, cannot object to 
a tendered deed because made subject 
to existing tenancies. Weadock v. 
Champe, 160 N.W. 564, 193 Mich. 553, 
Ann.Cas.1918C 874. 


13 Bush 


Shaaer Hash 
N.Y. 664 [rev 


45 


Deed.*° 


[b] EHasement.—Where a contract 
for the conveyance of land provided 
that the vendee agreed to cause a 
roadway to be laid on the premises, it 
was obviously intended to create an 
easement on the vendee’s property, 
and the vendor was entitled to have 
the easement evidenced by appropri- 
ate language in the deed. Levandow- 
at v. Althouse, 99 N.W. 786, 136 Mich. 
631. 

47. Weadock vy. Champe, 160 N.W. 
564, 193 Mich. 553, Ann.Cas.1918C 874. 


Party-wall rights generally see 
Party Walls 47 C.J. p 1321 et seq. 
4s. Armstrong v. Gifford, (Tex. 


Civ.App.) 196 S.W. 723. 

49. Execution of deeds‘ generally 
see Deeds §§ 76—93. 

50. Knolhoff v. Mark, 136 P. 893, 
68 Or. 437, Ann.Cas.1915D 1229; Pfeif- 
a v. Wilke, (Tex.Civ.App.) 107 S.W. 
Knolhoff v. Mark, 136 P. 893, 


51. 
68 Or. 437, Ann.Cas.1915D 1229. 

52.. Carter-yv. Corley, 23- Ala. 6123 
Knolhoff v. Mark, 136 P. 893, 68 Or. 


437, Ann.Cas.1915D 1229. 


53. Ind.—Clark v. Redman, 1 
Blackf. 379. 
5 Iowa.—Tatum v. Goforth, 9 Iowa 
47. 


Minn.—Lloyd v. Mickelson, 210 N. 
W. 586, 168 Minn. 441. 


N.Y.—Stevens v. Hunt, 15 Barb. 17; 
Smith v. Smeltzer, 1 Hilt. 287, 4 Abb. 
ee 469; Jones v. Gardner, 10 Johns. 

Or.—Knolhoff v. Mark, 136 P. 8938, 
68 Or. 437, Ann.Cas.1915D 1229. 


Tex.—Pfeiffer v. Wilke, (Civ.App.) 
107 S.W. 361. 


Va.—Topp v. Beverley, 1 Leigh (28 
Va.) 80. 


[a] When acknowledgment unnec- 
essary.—Where the purchaser has 
not bargained for any particular form 
of conveyance, he cannot refuse to 
accept a deed because it is not prop- 
erly acknowledged if the deed, being 
attested by a witness, is, by statute, 
sufficient to convey the legal title. 
cote yv. Johnston, 45 So. 181, 153 Ala. 
482. ? 

Acknowledgment of deed generally 
see Acknowledgments § 91. 


54. Lloyd v. Mickelson, 210 N.W. 
586, 168 Minn. 441; Smith v. Smeltzer, 
Heebiitt: CNW zone 4" UA DpDwer 460 
Knolhoff vy. Mark, 136 P. 893, 68 Or. 
437, Ann.Cas.1915D 1229. 


55. Taylor & Ramsey v. Bush, 5 
T.B.Mon. (Ky.) 84; McPherson v. 
Gordon, 96 S.W. 791, 29 Ky.L. 826, 
1073; Smith v. Smeltzer, 1 Hilt. (N. 
Y.) 287, 4 Abb.Pr. 469; Knolhoff v. 
Mark, 136 P. 893, 68 Or. 437, Ann.Cas. 


[§ 702] f. Execution.*® 
entitled to a deed so subscribed,®° 
nessed,°? acknowledged,°*? and certified >+ as to be 
entitled to public record.®* 
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Ordinarily, a vendee is 
sealed,>! wit- 


{[§ 703] g. Waiver of Objections to Sufficiency of 
Deed®°—(1) In General. An objection to the form 
of a deed, capable of being remedied if suggested, is 
waived by the purchaser if he fails to specify it when 
the deed is offered.*7 
to accept a deed on the ground that he has no an- 
thority does not waive an pee Shs that it is in- 
sufficient to convey the title.®§ 


[§ 704] (2) Effect of Approval and "A cba Nemes of 
By approving or accepting a deed tendered 
to him the purchaser may waive the right to object 
to its form or sufficiency.®° Thus, where. the purchas- 


But the refusal of an agent 


1915D 1229; Tapp v. Beverley, 1 Leigh 
(28 Va.) 80 

[a] Vendee can be required to ac- 
cept only such a deed. Knoilhoff v. 
Mark, 136 P. 893, 68 Or. 487, Ann.Cas. 
1915D 1229. 

[b] Reference to source of ven- 
dor’s title—Where a statute prohibits 
the recording of any deed unless it 
specifies the next immediate source 
from which the grantor derived title, 
a purchaser may refuse to accept a 
deed which is not entitled to record 
because of noncompliance with the 
statute; but if the deed tendered by 
the vendor refers to the deed book 
and page in which the conveyance to 
him was recorded, this is sufficient. 
McPherson vy. Gordon, 96 S.W. 791, 29 
Ky.L. 826, 1073. 

56. Waiver of 6bjection to tender 
see supra § 687. 

57. Dalton v. Callahan, 119 A. 380, . 
122 Me. 178; Bigler v. Morgan, 77 N. 
Yao had 

[a] Rule applies to an objection 
that a deed does not contain cove- 
nants of warranty to which the gran- 
tee is entitled. Bigler v. Morgan, 77 
ING Ss 2 

[b] Deed from third person.—The 
objection that plaintiff vendor’s per- 
sonal deed to the land was not ten- 
dered, but only the deed of a third 
person, the owner, was waived by de- 
fendant purchaser where he refused 
to accept the tendered deed but made 
no objection to its form and gave no 
reason for not accepting it, but at- 
cepted the same deed later from the 
owner, when it could be obtained for 
one thousand dollars less than the 
amount he was to pay plaintiff. Dal- 
ton v. Callahan, 119 A. 880, 122 Me. 

(O39 
Effect of acceptance see infra § 704. 
58. Robards v. Marley, 80 Ind. 185. 


59. Effect of acceptance of deed 
generally see Deeds § 124. 

Waiver of objections to tender see 
supra § 687. 


60. Ala.—Sheldon vy. 
63, 90 Ala. 380 


Gul aronee v. Stearns, 40 Cal. 434. 


Conn.—Malkan v. Hemming, 73 A. 
752, 82 Conn. 298. 


Iowa.—In re Hager’s 
W. 563, 212 Iowa 851. 


ieee ere te v. Jordan, 104 Mass. 


Carter, 8 So. 


Estate, 235 N. 


Mo.—Baerveldt Constr. Co. y. 
ley, 1382 S.W. 688, 231 Mo. 157. 
tek nid acne v. Torrey, 37 N.J.Law 
35 
N.C.—Gaylord vy. 
959, 161 N.C. 685 
{a] Land omitted from deed.— 


Bag- 


McCoy, oi sien 
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er acquiesces in his vendor’s proposal to furnish- 


a deed executed by a third person, he waives his 
right to receive it directly from his vendor.*! While 
it has been held that, where the vendor secures the 
recording fee from the vendee and delivers the deed 
to the proper officers for recordation and passing 
title, such title does pass despite the fact that the 
vendee did not know the purpose of the recording 
fee,®? it has also been held that, by directing the 
vendor to make and record a deed, the purchaser 
does not accept one so made and recorded, but of 
which he was not informed, making unwarranted 
reservations or otherwise not complying with the con- 
tract.*8 


[§ 705] 11. Effect of Prior Deed on Conveyance. 
Where a previous contract of sale has been repudi- 
ated by the purchaser, the vendor acquiescing, and 
the matter is subsequently taken up on new negotia- 
tions and a conveyance made, such conveyance is 
subject to a deed to a part of the lands made after 
the execution of the former contract and before the 
renewal of negotiations.°4 
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title to lands cannot be said to have been completed 
or executed unless he has in fact made a good deed 
passing good title,** in the absence of a waiver ;°* 
and the mere delivery of a deed formally correct 
does not execute such a contract where the vendor 
has not good title.¢* Where an agreement evi- 
deneed by a deed does not treat certain stipulations 
in the contract of sale as a part of, or as intended 
by the parties in any way to affect, the agreement 
in the deed, in determining the terms of the agree- 
ment in so far as the subject matter of those partic- 
ular stipulations are concerned it is not permissi- 
ble to look at the contract of sale at all, but refer- 
ence should be made to the deed alone if it is un- 
ambiguous.*® One who is entitled to a full con- 
veyance does not waive his right thereto by taking 
a conveyance from the owner of a part interest in 
the legal title.*° 


[§ 707] E. Delivery or Tender of Possession?!— 
1. Necessity.72 Ordinarily, a delivery of possession 
is essential to a transfer of good title,7* and, unless 
the agreement is otherwise,’* the purchaser may re- 
ject a title not accompanied by immediate posses- 
sion of the land he has bought.*®° Where the con- 


[§ 706] 12. Effect of Conveyance on Contract of 
A contract of a vendor to convey a good 


Sale.** 


Where a vendor tendered, as perform- 
ance of the contract, a deed not cover- 
ing a part of the land, and notified the 
purchaser that the land omitted was 
not included in the contract, the pur- 
chaser accepting the deed could not 
recover the land omitted. Gaylord v. 
McCoy, 77 S.E. 959, 161 N.C. 685. 

{b] Unauthorized stipulation as to 
taxeS.—Although the owner inserted 
in a deed of land to be conveyed in 
part payment under a building con- 
tract an unauthorized stipulation that 
the taxes, general and special, for a 
eertain year, should be paid by the 
contractor, the contractor, having 
read the deed, and agreed to accept 
it on the owner’s promise to pay such 
taxes, could not claim that the con- 
tract was broken by such insertion. 
Baerveldt Const. Co. v. Bagley, 132 
S.W. 688, 231 Mo. 157. 


{[c] Purchaser consenting to de- 
geription in the deed, varying from 
the contract, is precluded from ques- 
tioning description in an action for 
specific performance. In re Hager’s 
Estate, 235 N.W. 568, 212 Iowa 851. 


Waiver of objections to tender see 
supra § 687. 


61. Me.—Dalton y. Callahan, 119 
A. 380, 122 Me. 178. 
Minn.—Schmidt v. Scandinavian 


Canadian Land Co., 161 N.W. 218, 136 
Minn. 14. 


N.Y.—Bigler v. 
312. 

Okl.—McLeod vy. Skipper, 
780, 146 Okl. 202. 


Wis.—Buntrock y. Hoffman, 189 N. 
W. 572, 178 Wis. 5. 


[a] No waiver.—Where there were 
successive contracts of sale, the pur- 
chaser, by agreeing to take a deed 
from a remote vendor does not waive 
a right to a deed from his immediate 
vendor when at the time he does not 
know that one of the contracts was 
made by only one of the two parties 
‘named as purchasers in the preceding 
contract. Winn y. Strong, 194 N.W. 
50, 196 Iowa 498. 


[b] Purchaser’s failure to object 
to a deed executed by the record own- 
er instead of the vendor waived the 


Morgan, 77 N.Y. 


298) P. 


irregularity. McLeod v. Skipper, 293 
P..780, 146 Okl. 202. 

Failure to specify objection see su- 
pra § 703. 

Right to deed from vendor see su- 
pra § 699. 

62. McCloat v. Floral Park Villa 
Co., 165 N.Y.S. 55, 177 App.Div. 865. 

63. Goldstein v. Hensley, 88 P. 
507, 4 Cal.App. 444. 

Conditions and reservations gener- 
ally see supra § 701. 
eine Farson v. Shoger, 237 Ill.App. 

[a] Particularly where the deed 
made pursuant to the contract on the 
renewal of the negotiations provides 
that it is subject to the rights of par- 
ties in possession. Farson yv. Shoger, 
237 Ill.App. 341. 


65. Effect of covenant as merging 
previous representations see Cove- 
nants § 43. 

Merger of contract in deed see 
Deeds § 231. 


66. > ‘Cross: iv: Buskirk-Rutledge 
Lumber Co., 201 S.W. 141, 139 Tenn. 
79, Ann.Cas.1918D 983. 


fa] Title dependent on parol evi- 
dence.—Under a contract for a war- 
ranty deed, delivery of the warranty 
deed where the title of the grantor 
depends on parol evidence of adverse 
possession is not sufficient to render 
the contract executed, in the absence 
of waiver. Cross v. Buskirk-Rut- 
ledge Lumber Co., 201 S.W. 141, 139 
Tenn. 79, Ann.Cas.1918D 983 [cit Cyc]. 


Contracts construed as executed or 
executory see supra §§ 261-265. 


67. Cross Vv. Buskirk-Rutledge 
Lumber Co., 201 S.W. 141, 139 Tenn. 
79, Ann.Cas.1918D 983 [cit Cyc]. 


68. Cross v. Buskirk-Rutledge 
Lumber Co., supra. 

[a] Wendee in possession.—Where 
title is defective, delivery of a war- 
ranty deed to one who has gone into 
possession on representation of good 
title under a contract providing for 
“apt and proper deed with covenants 
of general warranty” does not render 
the contract executed, so as to pre- 
vent rescission of the contract. 


tract of sale requires it, the vendor must deliver 


Cross v. Buskirk-Rutledge Lumber 
Co., 201 S.W. 141, 139 Tenn. 79, Ann. 
Cas.1918D 983 [cit Cyc]. 

Title in vendor generally see supra 
§§ 516-670. 


69. Yates v. Buttrell, 132 S.W. 831, 
63 Tex.Civ.App. 452. 

[a] Illustration.—Where plaintiff 
purchased real estate from defend- 
ant, the contract providing that plain- 
tiff assumed and agreed to pay the 
lien on the land, ‘‘to the sum of $8,- 
000,” but the deed subsequently exe- 
cuted containing covenants of gen- 
eral warranty provided that plaintiff 
as a part of the consideration as- 
sumed the final payment of a certain 
note for eight thousand dollars, exe- 
cuted, etc., which note was secured 
by a deed of trust on the land, and 
which had been assumed by defend- 
ant, Since the parties do not treat 
the stipulation in the contract as a 
part of, or as intended by them in 
any way to affect, their agreement 
as evidenced by the deed, in the ab- 
sence of any claim of fraud or mis- 
take in the execution of the deed, 
plaintiff is bound thereunder to pay 
the note, including accrued interest 
thereon at the time of the transac- 
tion. Yates v. Buttrell, 132 S.W. 831, 
63 Tex.Civ.App. 452. 

Construing instruments 
see supra § 208. 

70. Lamore y. Frisbie, 3 N.W. 910, 
42 Mich. 186. ' 

71. Action to recover possession 
see infra § 1644. 

Right to, and recovery of, posses- 
sion see infra §§ 784-786. 


Right to possession against third 
persons see infra § 786. 


72. Delivery of possession as con- 
dition precedent to vendor’s action for 
purchase price see infra § 1382. 

73. EHisler v. Halperin, 98 A. 245, 
89 N.J.Law 278 [rev 88 A. 831, 85 N. 
J.Law 139). 

Good title generally see supra §§ 
532-575. 

74 jEisler v. Halperin, 98 A. 245, 
89 N.J.Law 278 [rev 88. A. 831, 85 N. 
J.Law 139]. 

75. Wisler v. Halperin, supra. 


together 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 707-708] 


possession of the property when the deed is deliv- 
ered,’° and the fact that he endeavors in good faith 
to fulfill this obligation by attempting to eject a ten- 
ant, but is prevented from doing so by rent laws, 
will not excuse his nonperformance.?7 Where, by 
the terms of the contract, delivery of possession is 
to be concurrent with the payment of the purchase 
price, the vendor is not entitled to demand payment 
until he delivers such possession.7® However, a con- 
tract to sell with deferred payments which is silent 
regarding possession does not obligate the vendor 
to deliver possession until full and final payment 
is made.?® Where the purchaser has agreed that a 
tenant shall be allowed to remain on the land until 
he requests his removal, the vendor is not in default 
in failing to tender possession, on the payment of 
the stipulated sum, in the absence of a request for 
the removal of the tenant.6° Where the covenants 
are independent, the vendor must deliver possession 
when it is due, even though he has not received 
payment therefor.8! And a covenant in the contract 
of sale requiring the vendor to give the purchaser 
possession on a certain day obligates him to do so 
even though the purchaser had knowledge of a third 
person’s occupation thereof.*? ; 


Verbal sale. It is said to be the rule in civil law 
jurisdictions that possession of the land sold must 
generally accompany a verbal sale, since posses- 
sion would be the only visible evidence of owner- 
ship.*? 

[§ 708] 2. Sufficiency. To be sufficient the ven- 
dor’s delivery of possession must be a complete com- 
plianee with his obligation in that regard as ex- 
pressed or implied in the contract. Thus a vendor 
obligated by his contract to deliver possession on a 
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certain day does not absolve himself from his failure 
to do so by tendering, on the delivery of the contract, 
an assignment of a lease on the property together 
with a check for rent collected after the date of the 
contract and a letter to the tenant directing him to 
attorn, where such tender is refused by the pur- 
chaser.8> Putting a purchaser into possession sub- 
ject to a cloud on the title is not a sufficient com- 
pliance with an agreement that the purchaser shall. 
be put into possession of the land.8® Where time is 
not of the essence of the contract, a tender of eom- 
plete possession within a reasonable time after the 
purchaser has refused a previous tender on the 
ground that a tenant was in possession of a part of 
the property will constitute a sufficient performance 
by the vendor.87 Where the purchaser buys by ref- 


erence to a plat and applies for possession, which the 


vendor agrees that he may have, such purchaser is 
not denied possession by having to wait until the 
surveyor dividing the tract comes to his lot in the 
regular order.8& As in the case of a tender of the 
deed,’® the readiness, willingness, and ability of the 
vendor to deliver possession,®® dependent on the pur- 
chaser’s performance of his part of the mutual cov- 
enants,®! is a sufficient tender of possession. 


Constructive delivery. Delivery of the deed®? or 
of keys to the premises,®? or even the execution of a 
public instrument,®* may be symbolical of delivery 
of possession of the property conveyed. Thus a de- 
livery of the deed on the day fixed by the contract 
has been held to be a full compliance with the ven- 
dor’s obligation to deliver possession on that day.®* 
However, in order for a symbolic delivery to be 
sufficient, it is necessary that the vendor have had 
such control over the land that material delivery 


76. Callicott v. Horn, 137 So. 190, 
161 Miss. 395; Haiss v. Schmukler, 
201'N.-Y.S. 832, 121 Misc. 574. 

[a] VWendee may reject deed.—A 
vendor unable to deliver possession 
of land with deed as the contract re- 
quired could not recover damages for 
the purchaser’s failure to accept the 
deed. Callicott v. Horn, 137 So. 190, 
161 Miss. 395. 

77. WHaiss v. Schmukler, 201 N.Y.S. 
8325) bad Miser a 74. .° 

7g. Cords v. Goodwin, 159 P. 138, 
173 Cal. 61; Benson v. Shotwell, 25 
P, 249, 681, 87 Cal. 49; Chew v. Eg- 
bert, 14 N.J.Law 446. 

{a] Purchaser is not obliged to ac- 
cept mere paper title and rely on his 
success in an action for possession 
against an adverse holder. Cords v. 
Goodwin, 159 P. 188, 178 Cal. 61. 


Concurrent and dependent cove- 
nants generally see supra §§ 268-272. 

Condition precedent to recovery of 
purchase price by vendor see infra § 
1382. : 

79. Sanders v. Detlaff, 188 N.W. 
446, 218 Mich. 471.. 

80. Campbell v. Lucas, 17 Hawaii 
520. 


81. Florendo y. Foz, 20 Philippine 
388. 
[a] Philippine code has been con- 


strued to require the vendor in a con- 
tract of sale fixing the period for pay- 
ment, notwithstanding the period has 
not terminated, nor consequently that 
he has not been paid, to déliver the 
property sold. Florendo v. Foz, 20 
Philippine 388. 

g2. Sanders v. Detlaff, 188 N.W. 
446, 218 Mich. 471. 


| 446, 218 Mich. 471. 


[a] Purchaser has right to assume 
that the vendor could and would give 
possession according to the terms of 
the contract. Sanders v. Detlaff, 188 
N.W. 446, 218 Mich. 471. 


ae Sullivan y. Dimmitt, 34 Tex. 

[a] Extent of rule.—When the 
seller holds actual possession of the 
property to be verbally sold, he must 
deliver possession to the purchaser 
at the time of the sale; but when he 
does not hold actual possession, he 
must authorize the purchaser to take 
possession at his pleasure, and there- 
fore a sale of wild and unoccupied 
lands in Texas, made in 1834, may be 
good without actual delivery of pos- 

83. Sullivan v. Dimmitt, 34 Tex. 114. 

84. See cases infra this note; and 
infra notes 85-88. 

[a] Property encumbered with 
tenancies, occupants, and encroach- 
ments.—Where the contract of sale 
provides “possession of lot given and 
guarantied to purchaser on transfer 
of title,’ and the lot is occupied by 
various tenants, some of whom have 
attorned to plaintiff, and some not, 
and those who have not attorned are 
occupants of shanties, who cannot be 
found in the daytime at all; and it 
also appears that the buildings and 
fence of the adjoining lot on one side 
project over the line and have so pro- 
jected for many years, and further 
that the owner of the encroaching lot 
is a nonresident who has no resident 
agent authorized to act, the vendor 
under such facts does not give pos- 
session within the terms of the con- 
tract. Benson v. Shotwell, 25 P. 249, 
681, 87 Cal. 49. 


85. Sanders v. Detlaff, 188 N.W. 


{a] Such tender is vain where it 
is promptly refused and where it was 
eontained neither in the original 
agreement nor in the formal written 
contract. Sanders v. Detlaff, 188 N. 
W. 446, 218 Mich. 471. 

86. Pennington v. Pennington, 75 
NEGis bib. 5 

87. Brendan Realty Co. v. Goddard, 
197 N.Y:S. 290. 

Reasonable time for: 

Performance implied generally see 

supra §§ 241, 242. 

Riera of defect in title see supra § 
By 


88. Cuvillier v. McDonogh, 6 Mart. 


(La.) 564. 


89. See supra § 683. 

90. Gray v. Fred B. Neuhoff Co., 
12. P.(2d) 1036, 124 Cal.App. 567. 

[a] Letter from vendor sufficient 
to apprise purchaser of his readiness, 
willingness, and ability to perform. 
Gray v. Fred B. Neuhoff Co., 12 P. 
(2d) 1036, 124 Cal.App. 567. 


91. Gray v. Fred B. Neuhoff Co., 
supra. 

925 / Hall ‘vo EBdwards;) (Tex Cin. 
App.) 194 S.W. 674 [rev on other 


grounds (Commn.App.) 222 S.W. 167]. 
Right of possession following deed 
see infra § 784. 
93. Indiana Cent. 
State, 53 Ind. 575. 
$4. Addison v. Felix, 38 Philippine 
404. 
Delivery of possession as accom- 
panying act see infra text and notes 


Canal, (Coiity. 


95. 14 N.J.Law 


446. 


Chew v. Egbert, 
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could have been made.®® If the vendor and the pur- 
chaser both live in the house sold, possession is con- 
sidered as following the title.°7 And where the pur- 
chaser is already in possession under another title, 
delivery of possession may be effected by the mere 
consent of the parties.°® If, by the sale, the pur- 
chaser lets the premises to the vendor, the lease is 
equivalent to a delivery.®® In Louisiana the deliv- 
ery of immovables, where they are disposed of by 
public act, is always considered as accompanying 
the act,’ unless there is a legal obstacle to the deliv- 
ery.2. However, a transfer from an individual to 
a corporation under private signature is without 
effeet to third persons until the land. has been ac- 
tually delivered to the vendee.* 


[§ 709] 3. Waiver and Estoppel. Performance by 


the vendor of his obligation to deliver possession of © 


the property sold may be waived by the conduct of 
the purchaser. Thus, where, without objection, the 
purchaser goes into and remains in the possession 
of the property for a considerable period, he is con- 
sidered to have waived the delay of the vendor in 
delivering it to him. And where the purchaser 
agrees to permit the vendor to remain in possession 
after the time stipulated in the contract for deliv- 
ery of possession, he waives the default of the vendor 
in not transferring possession at the time fixed by 
the contract® and is estopped to assert it later.7 If 
the purchaser does not attend the place where the 
property is situate and makes no objection to the 
form or substance of the offer, he cannot later urge 
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‘y “oT 
[§§ 708-711 


session or to the form of the tender as made.® 


[$ 710] 4. Effect of Delivery. Where the pur- 
chaser is in possession of land under an executory 
contract of sale, he is considered in equity to have 
an interest in the land.? The effect of a transfer 
by the vendor of his title and possession of land to 
the purchaser is that he has no estate in the land,*°® 
although he may have an equitable lien for the pay- 
ment of the purchase money.'? Too, where the ven- 
dor completely abandons the property to the vendee, 
title will be held to have passed irrespective of the 
legal effect of the instrument of conveyanee.+? How- 
ever, the manifestly erroneous act of a vendor in 
putting the purchaser into possession of land not 
included in the grant will not destroy the vendor’s 
title to the land so erroneously included.*? Where 
the vendor, who has received:a part of the purchase 
price and has transferred possession to the vendee, 
makes a bond for title, the effect is that he has con- 
veyed an equitable title to the vendee and has re- 
tained the legal title as seeurity for the balance of 
the purchase money.?4 

Warranty against eviction.15 Under a provision 
of the civil code to the effect that a warranty against 
eviction is implied in a contract of sale of land,t® 
the vendor’s obligation is to defend the purchaser’s 
possession against adverse claimants by superior ti- 
tle’? and not against a mere ejectment by force not 
based on a claim of right.1§ 


{§ 711] F. Quantity of Land and Appurtenanc- 


objections to the lack of a formal tender of pos- | es*1°—1, Conformity to Description in Contract. 
96. Addison y. Felix, 38 Philippine 5. Kenefick vy. Shumaker, supra. 14. Whittington v. Simmons, 32 
404. 6. Brodsky v. Bell, 79 Pa.Super.| Ark. 377. 
97. Wederstrandt v. Marsh, 11] 36. 15. Warranties and covenants gen- 
Rob. (La.) 533; Wafer v. Pratt, 1 [a] Subsequent oral agreement.— | eraily see supra § 696. 
Be EA on evi ane as mere a wartien contract has been 16. La. Rev. Civ. Code 8 2501. 
eirs v. Hullck, . ; ; S| made f the sale of property includ- : 
vy. Nolan, 3 Mart.N.S. (La.) 336. ing a store and the merchandise there.|. 12 Piper v. Gray, 2 La.App.' 313: 
$8. Monday v. Wilson, 4 La. 338.]/in, and the contract stipulates that 18. Piper v. Gray, supra. 
possession shall be given to the ven- 19. Cross references: 


99. Highlander v. Fluke, 5 Mart. 
(La.) 442. 

1. Succession of Curtis, 100 So. 
412, 156 La, 243; Brown v. Brown, 30 
La.Ann. 966; Syer v. Bundy, 9 La. 
Ann. 540; Laurans v. Garnier, 10 Rob. 


(La.) 425; Lallande v. Lee, 9 Rob. 
(lan) ybl4s  Hlisiev.| (Prevost,;1l3) 1a. 
230; Emerson y. Fox, 3 La. 178. 


[a] Whether act be sale or dation 
en paiement, the rule stated in the 
above text is applicable. Succession 
of Curtis, 100 So. 412, 156 La. 243; 
Brown v. Brown, 30 La.Ann. 966. 

[b] Every obstacle vendor inter- 
poses to prevent the buyer’s corporeal 
possession is a trespass. Laurans v. 
Garnier, 10 Rob. (La.) 425; Lallande 
v: Lee, 9 Rob. (La.) 514. 

[ec] Deed is evidence of vendor’s 
consent to the vendee’s possession 
when the thing sold is not at the time 
in possession of a third party; and 
this consent is itself a legal delivery. 
’ Fortin v. Blount, 1 Mart.N.S, (La.) 
179. 

2. Emerson vy. Fox, 3 La. 178. 

[a] Reason for limitation being 
that the law cannot consider as done 
that which cannot legally be done. 
Emerson vy. Fox, 3 La. 178. 


3. McQueen v. Flasdick-Black Land 
& Lumber Co., 65 So. 900, 185 La. 698. 

4 Kenefick v. Shumaker, 116 N.E. 
319, 64 Ind.App. 552 [cit Cyc]. 


dee when the title papers are deliv- 
ered, a Subsequent oral agreement be- 
tween the parties, that the vendor 
will continue in the premises for a 
time, to assist the vendee, operates 
as a waiver of the covenant to vacate 
at the time fixed. The vendor re- 
maining in possession under such ver- 
bal agreement is not, for that reason, 
in default so as to justify summary 
judgment against him. Brodsky v. 
Bell, 79 Pa.Super. 36. 

7. Mahaffey v. Sarshik, 137 A. 887, 
102 N.J.Eq: 297. 

[a] Permission to vendor to con- 
tinue possession.—A purchaser, who 
represented that the vendors might 
continue to operate a hospital on the 
premises, is estopped to assert the 
vendors’ inability to deliver posses- 
sion on the date set for closing. Ma- 
haffey v. Sarshik, 187 A. 887, 101 N.J. 
Eq. 297. 

8 Gray v. Fred B. Neuhoff Co., 12 
P.(2d) 1036, 124 Cal.App. 567. 


9 See supra § 262. 

10. Flinn y. Barber, 64 Ala. 193, 

11. Flinn vy. Barber, supra. 

Vendor’s lien for purchase money 
generally see infra §§ 1078-1315. 

12. Schlesinger vy. Kansas City & 
S. Ry. Co., 39 F. 741 [aff 14 S.Ct. 647, 
152 U.S. 444, 38 L.Ed. 507]. 

13. Millikin v. Minnis, 12 La. 539. 


*By FELIX C. GRABER (§§ 711-715). 


Abatement of price for deficiency in 
quantity see infra §§ 754-759. 


Compelling specific performance by 
vendee where there is substantial 
defect in quantity of estate see 
Specific Performance § 410. 


Construction: 


As to sale by acre or in gross see 
supra §§ 215-219. 


Of contract as to guantity or extent 
of land to be conveyed see supra 
§ 213. 
Defect in quantity or quality as: 


Dekense to action for price see in- 
fra § 1420. 


Geonne for rescission see supra § 


Remedies: 
Of purchaser for deficiency: 
Abatement of purchase price see 


infra §§ 754-759. 
Breach of contract see infra § 
1647. 


Recovery of purchase money see 
infra § 1576. 


Rescission see infra § 450. 


Set-off and counterclaim in suit 
to enforce lien see infra § 1225. 


Of vendor for excess: 
Generally see infra § 764. 
In equity see infra § 1542. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 711-712] 


The terms of the contract control as to the quantity 
and measurements of the land which the purchaser 
is entitled to receive and the vendor is bound to 


convey.?° 


[§ 712] 2. Specific Quantity or Measurement. 
The purchaser, in the case of a sale by quantity or 
specific dimensions,?! is entitled to the land pur- 


20. Cashman v. Bean, 115 -N.E. 574, 
226 Mass. 198; Burns v. Thomas, 86 
A. 382, 81 N.J.Eq. 168; Hackbarth v. 
Wollner, 60 N.W. 704, 88 Wis. 476. 


[a] Rule applied.—(1) Where a 
contract provided for the sale of a 
lot twenty five feet in width, one hun- 
dred twenty five feet in depth, with 
a building thereon, and the deed de- 
scribed the westerly line of a lot as 
“running through the center of a par- 
ty wall” standing partly on the prem- 


ises conveyed and partly on the ad- 


joining premises, the purchaser ac- 
quired a lot twenty five feet wide and 
a building thereon, and cannot claim 
an additional four-tenths of a foot be- 
cause his grantor gave him as an in- 
cident an easement in a brick wall on 
the grantor’s remaining land. Burns 
v. Thomas, 86 A. 382,'81 N.J.Eq. 168. 
(2) The vendor of a tract, the precise 
boundaries of which neither party 
knew, is not required to deed the pur- 
chaser without consideration, suffi- 
cient additional land to include a 
house not wholly within the tract de- 
scribed. Halvorson y. Stecher, 288 P. 
92'5;7157° Wash. 257. 


[b] Agreement to convey fraction. 
—(1) The condition of a bond to 
convey an equal and fair half of a cer- 
tain tract is not performed by an 
offer to convey a certain tract by 
metes and bounds, without proof of 
the title or the fairness of the divi- 
sion, nor by an offer to convey an un- 
divided interest less in quantity. 
Smith v. Shepard, 12 N.C. 461. (2) 
Where L contracted in writing, with 
H, in Chicago, to sell her “the south 
half” of his fruit farm in Michigan, 
but, after acceptance of the deed, she 
discovered that the bounds given 
therein included nearly half an acre 
less than half of the farm, and that 
the actual south half would include a 
valuable barn, it was held that she 
was entitled to a conveyance of the 
fraction including the barn. Heyer 
v. Lee, 40 Mich. 353, 29 Am.R. 537. 


[c] Conflicting elements in de- 
scription.—(1) Where one selis land 
from a fixed boundary to another fixed 
boundary, the purchaser takes all the 
Jand between such bounds, although 
it gives him a greater quantity of 
land than is called for in his title. 
Leonard v. Forbing, 33 So. 203, 109 La. 
220. (2) A receipt for purchase 
money reciting a lot to be seventy feet 
more or less westward to within eight- 
een inches of defendant’s garage and 
other evidence was held to entitle the 
purchaser to conveyance of a lot with 
such boundary, although it had a 
frontage of seventy-seven and seven 
tenths feet. Ohl v. Walder, 134 A. 844, 
100 N.J.Eq. 350. (3) A bond for titles 
to a tract of land, described as be- 
ing within certain boundaries, and 
measuring a certain number of feet in 
width and in depth, binds the obligor 
to make title to the entire tract so 
described; and, if he has no title tea 
portion of it, this is a breach of the 
bond, although he did not have title to 
such portion at the time the bond was 
executed. Foute v. Elder, 35 S.E. 118, 
109 Ga. 713. 


21. Construction of contract as to 
sale in gross or by the acre see supra 
§§ 215-219. 


22. Cal.—Harder v. Lang Realty 


VENDOR AND 


PURCHASER 


contract.?? 


Co., 214 P. 1017, 61 Cal.App. 394. 


Iowa.—Prenosil v. Pelton, 173 N.W. 
235, 186 Iowa 1235; Gardner v. Kiburz, 
168 N.W. 814, 184 Iowa 1268. 


Mo.—Redman y. Adams, 65 S.W. 
300, 165 Mo. 60; Kite v. Pittman, 
(App.) 278 S.W. 830. 


N.Y.—Friedman y. Baron, 228 N.Y. 
S. 546, 223 App.Div. 851 [aff 166 N.E. 
321, 344, 250 N.Y. 552, 612]; Von Bar- 
gen v. Ginsberg, 218 N.Y.S. 601, 218 
App.Div. 545 [rev 214 N.Y.S. 1, 126 
Misc. 702, and aff 157 N.E. 894, 245 
N.Y. 647]; Albro v. Gowland, 90 N.Y. 
S. 796, 98 App.Div. 474; Raben v. 
Risnikoff, 88 N.Y.S. 470, 95 App.Div. 
68; Ring v.. Palmer, 82 N.Y.S. 535; 
83 App.Div. 67; Siebel v. Cohen, 7 N. 
Y.St. 54, 54 N.Y.Super. 436; Clark v. 
Merinsky, 202 N.Y.S. 273, 122 Misc. 
168. 


W.Va.—Kelly v. Riley, 22 W.Va. 
247. 


Wis.—Hartsman v. Mueller, 218 N. 
W. 854, 195 Wis. 485. 


[a] Deficiency held material.—(1) 
As a matter of law a shortage of more 
than thirty acres in land conveyed as 
containing one hundred eighty one 
acres is not such slight variation or 
reasonable deficiency or near approxi- 
mation as may be presumed to have 
been contemplated by the parties in 
the use of the words ‘more or less.’ 
Prenosil v. Pelton, 173 N.W. 235, 186 
Iowa 1235. See Clark v. Merinsky, 202 
N.Y.S: 278, 122 Misc. 168 (it cannot 
be said as a matter of law that a 
deficiency of eight and ninety two hun- 
dredths feet in the depth of a lot sold 
as one hundred seventy seven feet 
deep, ‘“‘more or less,” is an immaterial 
variance). (2) A variance of four 
and one-half acres in a tract sold as 
eighteen acres is not within the words 
“more or less.’”? Kite v. Pittman, (Mo. 
App.) 278 S.W. 830. (3) A deficiency 
of fifteen acres in a farm sold by the 
acre as containing five hundred acres, 
for fifty thousand dollars, is not a 
mere negligible variance, which the 
words “more or less” of the deed per- 
mit. Gardner v. Kiburz, 168 N.W. 814, 
184 Iowa 1268. (4) Tender of a deed 
to a lot having sides thirty-three feet 
one and one-fourth inches, ninety- 
three feet ten inches, fourteen feet 
one and one-half inches, ninety-eight 
feet five and three-fourths inches, re- 
Spectively, is not a substantial com- 
plianee with a contract for a lot 
“33x95, irregular.” Von Bargen v. 
Ginsberg, 218 N.Y.S. 601, 218 App.Div. 
545 [rev 214 N.Y.S. 1, 126 Misc. 702, 
and aff 157 N.E. 894, 245 N.Y. 647]. 
(5) Where a contract for the purchase 
of a city lot described the lot as 
twenty-four feet eight and one-half 
inches in width, the vendee cannot be 
compelled to receive a deed conveying 
a lot twenty-four feet three inches in 
width. Siebel v. Cohen, 54 N.Y.Super. 
436, 7 N.Y.St. 54. (6) <A reduction of 
nine inches in width and five feet in 
depth of a city lot represented to be 
thirty-two feet wide and one hundred 
feet in depth, the purchase price of 
which was five thousand four hundred 
fifty dollars, was a substantial varia- 
tion from the lot described in the con- 
tract. Raben v. Risnikoff, 88 N.Y.S. 
470, 95 App.Div. 68. (7) <A one-foot 
deficiency in the represented frontage 
of a city lot said to be twenty-five 
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chased without substantial or material deficiency,” 
and, if the vendor is unwilling or unable to convey 
it to him, he is under no obligation to complete the 
The purchaser eannot, however, ordi- 
narily repudiate the contract because of an insig- 
nificant or immaterial deficiency.?4 
points out the boundaries of the tract conveyed, such 


If the vendor 


feet wide, and encroachment of an ad- 
joining building thereon, are defects 
in the title, justifying the vendee in 
refusing to accept the conveyance. 
Harder v. Lang Realty Co., 214 P. 
1017, 61 Cal.App. 394. (8) The de- 
scription in a land contract showing 
a lot to have nine feet more depth 
than it actually had is a material mis- 
representation. Hartsman v. Mueller, 
218 N.W. 854, 195 Wis. 485. (9) A 
shortage of twenty-three feet in the 
depth of'a city lot, described as four 


-rods front and two hundred fifty feet 


in depth, constituted such a substan- 
tial defect as would excyse perform- 
ance on the part of the purchaser. 

Albro v. Gowland, 90 N.Y.S. 796, 98 

App.Div. 474. (10) Purchasers are 
entitled to reject title to a parcel 
ninety-six, instead of one hundred, 
feet deep, as required by the contract. 
Friedman v. Baron, 228 N.Y.S. 546 

223 App.Div. 851 [aff 166 N.E. 321, 344, 

250 UNSY. 15525. 612002 Gide wAGcon= 
veyance of six hundred acres of land 
is not a sufficient compliance with a 

contract requiring within a specified 
time the conveyance of six hundred 
sixty acres, without attempting with- 
in such time to convey the sixty 
acres. Redman v. Adams, 65 S.W. 300, 

165 Mo. 60. (12) Where the com- 
missioner of streets had filed a map in 
which B avenue was laid out as a 
street eighty feet in width, although 
it was actually graded and paved as a 
sixty-foot street, and the owner of a 
lot thereon contracted to convey a lot 
“100 feet wide in front on B. avenue, 
and in the rear, and 125 feet wide in 
front on E. avenue and in the rear,” - 
the owner of the lot, having adopted 
that avenue as a boundary, and agreed 
to sell land one hundred twenty five 
feet deep, bounded on that avenue, 
did not comply with the agreement 
by a conveyance of land one hundred 
fifteen feet deep on that avenue, to- 
gether with ten feet in the bed of 
such avenue. Ring v. Palmer, 82 N.Y. 
S. 535, 83 App.Div. 67. 

[b] Presumption of fraud.—A ma- 
terial deficiency in the quantity of 
land sold in gross, on a statement by 
the vendor that the tract contains a 
specified number of acres, raises a pre- 
sumption that such statement was 
fraudulently made. Kelly y. Riley, 
22 W.Va. 247. 


23. Harder v. Lang Realty Co., 214 
P. 1017, 61 Cal.App. 394; Kittinger v. 
Rossman, 110 A. 677, 12 Del.Ch. 228: 
Wilson v. Brumfield, (Ind.) 8 Blackf. 
146; Clark v. Merinsky, 202 N.Y.S. 
273, 122 Mise. 168. 


24. Reife v. Osmers, 169 N.E. 399, 
252 N.Y. 320, 67 A.L.R. 1101; Sauter 
v. Frank, 124 N.Y.S. 802, 67 Misc. 657; 
Rollyson v. Bourn, 100 S.E. 682, 85 


W.Va. 15. And see cases infra this 
note. 
[a] Deficiency held immaterial.— 


Mobbs v. Burrow, 165 S.W. 269, 112 
Ark. 134; Page v. Hogan, 150 S.W. 
801, 150 Ky. 726; Kemper v. Walker, 
32 S.W. 1093, 17 Ky.L. 1100; Hunley 
v. Ascani,.141 So. 385, 174 La. 712; 
Urbach v: “Pye,"109> Ns Yous) oon ete 
App.Div. 587 [rev 105 N.Y.S. 148, 55 
Misc. 465]; Beardmore y. Barry, 103 
N.Y.S. 3538, 118 App.Div. 334 [aff 86 
N.E. 1122, 193 N.Y. 689]; Gallagher y. 
Boden, (Pa.) 3 A. 17; Young v. Weak- 
ley, 232 S.W. 949, 144 Tenn. 360: 
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boundaries, if consistent with the terms of the con- 


tract, will be regarded as the true boundaries of the 


25 


property contracted for,?> and the purchaser is en- 
titled to all the land of the vendor so pointed out 
as included,”°® but is not entitled to land not pointed 
out, although it might fall within the general de- 
seriptive designation given in the contract.27_ Where 
the vendor sold to the same purchaser several tracts 
consisting of all the land he owned in the locality, 
some of which were described as contaiming a spec- 
ified number of acres, and the others, not, although 
there is a deficiency in the former, in making up the 
total of numbers of acres sold, the vendor is entitled 
to include the acres not described with those de- 
seribed;28 and, where an owner conveys out of a 
large tract of land by one deed to each of several 
grantees a specifie number of acres as an undivided 
part thereof and the entire tract contains a quantity 
in excess of the total acreage so granted, such gran- 
tees are entitled to have set out to them out of 
such larger tract the number of acres called for 
by the deed.?°® 


Excess. Where land is sold by the acre, the pur- 
chaser may recede from the contract if the actual 
acreage is materially more than that specified there- 
ime° 


Nelson v. Matthews, 2 Hen.&M. (12 


VENDOR AND PURCHASER 


vertised as containing four hundred 


[§§ 712-714 


[§ 713] 3. Appurtenances.*+ The vendor must 
comply with the provisions of his contract relating 
to appurtenances,*®? and the tender of a deed mak- 
ing no mention of appurtenances agreed to be con- 
veyed is not such compliance.** 


[§ 714] 4. Surveys. Where the contract does not 
require the seller to furnish a survey, it is not nec- 
essary for him to do so.*4 Where the contract re- 
quires the vendor to make a survey, the vendee is 
entitled to have the land accurately surveyed*® and is 
not required to accept title under an inaccurate sur- 
vey.°5> Where land is sold by the acre, the right 
of ascertaining the number of acres by a survey 
exists, whether reserved or not;°? and, in the absence 
of express limitation, it may be exercised at any 
time before the whole transaction is closed.*& It 
ig not unfair or illegal for the purchaser to make 
his election to have the true quantity ascertained 
by a survey after discovering the quantity by an 
experimental survey.°® Where the contract pro- 
vides that either party may have a survey, no time 
being mentioned in the contract therefor, it will be 
construed to require that the survey be made with- 
in a reasonable time.*°® 


Notice. Provisions in the contract requiring no- 
tice of the survey should be observed.*} 


that it should be referred to a par- 


Va.) 164, 3 Am.D. 620. 

{[b] Frivolous objections.—Where 
defendant agreed to sell plaintiff a 
house and lot, described by metes and 
bounds, an objection to the title, that 
the center of the party wall on each 
side of the lot was from one to two 
and one-half inches off the boundary 
line, was frivolous. Levy v. Hill, 63 
N.Y.S. 1002, 50 App.Div. 294. 

25. Barraque v. Siter, Price & Co., 
9 Ark. 545; Gwin v. Sweetser, 30 P. 
778, 95 Cal. xvii. 

26. Barraque v. Siter, Price & Co., 
9 Ark. 545; Beverley v. Lawson’s 
Heirs, 3 Munf. (17 Va.) 317; Gordon- 
Cumming v. Houldsworth, [1910] A. 
Cy 537. 

[a] Thus, if the vendor points out 
certain parcels of land as included in 
the tract offered for sale, gives the 
purchaser a written description of 
them, and possession is delivered, but 
they were omitted in the deed, such 
parcels are included in the sale. Bar- 
raque v. Siter, Price & Co, 9 Ark. 
545. 

[b] Rule applied where bound- 
aries were shown on plan used in 
previous negotiations. Gordon-Cum- 
ming v. Houldsworth, [1910] A.C. 537. 


27. Gwin v. Sweetser, 30 P. 778, 
95 Cal. xvii. 
fa] Rule applied.—Under a con- 


tract to sell a certain “ranch” where 
the land and its boundaries are point- 
ed out at the time of the agreement, 
the purchaser, on discovering that 
the vendor was the owner of other ad- 
joining lands, cannot claim that they 
should be included as a part of the 
ranch. Gwin v. Sweetser, 30 P. 778, 
95 Cal. xvii. 

28. Mount v. Harrell, 32 So. 72, 107 
La. 481. 

29. First Nat. Bank v. Crawford, 
60 S.E. 781, 68 W.Va. 641. 

30. Carbajal v. Tessier, 113 So. 138, 
163 La. 894. 

{a] Rule applied where a tract 
containing five hundred twenty-nine 
and seven hundredths acres was ad- 


seventy-nine and twenty-three hun- 
dredths acres. Carbajal v. Tessier, 
113’ So. 1338; 168 dua. 894. 


31. Construction of contract as to 
appurtenances see supra § 224. 


82. Quilly wey tacoby, (Calpe oie. 
524; Wilson v. McNeal, 10 Watts. 
(Pa.) 422. 


[a] Compliance held shown.— 
Where a contract for the conveyance 
of land facing on a street provides 
that a levee shall be constructed on 
the ‘west. side of the said tract,” 
which side faces a street, the con- 
struction of the levee in the center of 
the street is a compliance with the 
provision. Quill v. Jacoby, (Cal.) 37 
Pae24 

33. Wilson v. McNeal, 
(Pa.) 422. 

[a] Thus a covenant to convey 
land, together with a right to erect 
a dam and overflow land of the ven- 
dor, is not satisfied by a deed of the 
land, making no mention of the ease- 


10 Watts 


ment. Wilson v. McNeal, 10 Watts 
(Pa.) 422. 

34. Doppelt v. Geliebter, 173 Ill. 
App. 634. 


35. Burns v. Armstrong, (Tex.Civ. 
App.) 111 S.W. 1049. 


36. Burns v. Armstrong, supra. 


[a] Vendee’s knowledge of true 
boundaries.—Where a contract for 
the sale of land required the vendor 
to make a survey, and the deed ten- 
dered followed a survey made, which 
was incorrect, the vendee was not 
required to accept'such deed, because 
he knew the true boundaries of the 
land. Burns v. Armstrong, (Tex.Civ. 
App.) 111 S.W. 1049. 


37. Stamper v. Hawkins, 41 N.C. 7; 
Ullom. v. \Carpenter,., *81 Pa. ) 503; 
Bailey v. Snyder, 13 Serg.&R. (Pa.) 
160; Crawford v. McDaniel, 1 Rob. 
(40 Va.) 448; Carter v. Campbell, 1 
Gilm. (21 Va.) 159; McCoy v. Bassett, 
26 W.Va. 570. 

{a] Mistake by designated sur- 
veyor.—Where, on a contract for the 
sale of land by the acre, it was agreed 


ticular surveyor to ascertain the num- 
ber of acres, and the surveyor made 
the survey, but it was impossible to 
make a plot from his field notes, so as 
to ascertain the number of acres, it 
was held that, on the ground of this 
mistake of the surveyor, either party 
was entitled to demand a resurvey. 
Stamper v. Hawkins, 41 N.C. 7. 


38. Bailey v. Snyder, 13 Serg.&R. 
(Pa.) 160; Crawford v. McDaniel, 1 
Rob. (40 Va.) 448; Carter v. Camp- 
bell, 1 Gilm. (21 Va.) 159; Nelson v. 
Carrington, 4 Munf. (18 Va.) 332, 6 
SRE ES McCoy v. Bassett, 26 W. 

a. 5 


[a] Rule applied.—Where a con- 
tract for the sale of land confers on 
the purchaser the right to have the 
quantity sold to be ascertained by 
actual survey, the purchaser’s right 
of election is not determined by his 
taking possession of the land and giv- 
ing bonds for the purchase money; 
nor is his right to require a survey 
limited to the time when the last 
payment becomes payable, for, al- 
though the day of payment has ar- 
rived, he is not bound to part with the 
purchase money, nor to make a final 
adjustment of the balance due, unless 
a title is made or tendered agreeably 
to the terms of the contract. Nelson 
v. Carrington, 4 Munf. (18 Va.) 332, 6 
Am.D. 519. 

39. Nelson v. Carrington, 4 Munf. 
(18 Va.) 332, 6 Am.D. 519. 


40. Scully v. Hamilton, 19 Ill.App. 
286 [aff 8 N.E. 767, 118 Ill. 192]. 


[a] Delay of seven years was held 
too long. Scully v. Hamilton, 19 Tl. 
App. 286 [aff 8 N.E. 767, 118 Ill. 192]. 


41. Neal v. Logan, 1 Gratt. (42 
Va.) 14. 


{a] Thus, where a tract of land 
was sold by the acre of the estimated 
quantity of one thousand forty nine 
acres, for which quantity the purchas- 
er was to be bound to pay, unless it 
should be ascertained to be less, by 
a survey at the expense of the pur- 
chaser, within twelve months, on no- 
tice to the vendor, when, if a deficien- 

Si ee 


For later cases. developments and changes in the law see Annotations, same title and section number, 
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Sufficiency. Under a contract providing that the 
vendor within a certain time was to have a lot sur- 
veyed to determine the quantity so as to fix the 
price which was a certain amount per acre, the tak- 
ing of such lines and measurements as to enable the 
parties to determine the acreage was all that the 
contract required.*2 


Effect. A survey made pursuant to the terms of 
the contract is prima facie evidence of the number 
of acres contained in the tract. Where a survey- 
or was agreed on to determine the consideration for 
a sale, he was not an arbitrator in the sense that his 
decision as to the quantity was conclusive, his duty 
being merely ministerial.44 In the absence of es- 
toppel, waiver, or express provision in the agreement 
to the contrary, computation of the area of land 
required to be accurately surveyed should be made 
by horizontal, rather than surface, measurements.**® 
The rule that a sale by the acre calls for a survey 
to fix the quantity*® will yield always to the intent 
of the parties to abide by the quantity stated in the 
agreement, or referred to in other writings.47 Sur- 
veying land and placing boundaries, by the request 
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tion of their titles, does not destroy the rights of 
either party, or in any manner change their titles, 
to the prejudice of either one or the other.*$ 


Necessity of survey by purchaser. Where the 
purchaser had the privilege of surveying the lands 
before accepting title, he cannot predicate error on 
his failure to have the lands surveyed.*® Failure 
by the purehaser to perform his agreement to sur- 
vey within a year is not excused by cold weather 
as an act of God.®° 


[§ 715] 5. Waiver of Objections.5! Objections as 
to the quantity of land may be waived by failure to 
assert them;°? but there can be no waiver by the 
purchaser of a shortage of which he does not know,** 
and there is no waiver where the deed is accepted 
under an agreement that it is to inure as part sat- 
isfaction, or entire satisfaction as it should turn 
out on a survey to be made.®4 


[§ 716] G. Payment of Purchase Price*>®—1. Ob- 
ligation To Pay®®°—a. Creation and Accrual of Ob- 
ligation—(1) In General. While the obligation to 
pay the purchase price may be created and outlined 
by the contract of purchase, in express terms,®? or 


of the parties, who have mistaken the proper loca- 


cy should be found, a proportionate 
deduction was to be made from the 
purchase money, and a survey was 
made within twelve months, but no 
notice of it was given to the vendor, 
it was held that the vendee was enti- 
tled to relief for a deficiency, in 
equity, but that the deficiency must be 
ascertained by a survey, with notice 
to the parties. Neal v. Logan, 1 Gratt. 
(42 Va.) 14. 

42. Smith v. Miller, 101 N.E. 316, 
54 Ind.App. 37. 

43. Conwell v. Claypool, 8 Blackf. 
(Ind.) 124. 

44. Armour v. Sound Shore Front 
Improvement Co., 144 N.Y.S. 340, 159 
App.Div. 218. 

45. Gilmer v. Young, 29 S.E. 830, 
122 N.C. 806; Bartlett v. Bartlett, 16 
S.E. 450, 37 W.Va. 235. 

46. See supra text and note 37. 


47. Coughenour’s Adm’rs v. Stauft, 
id,Pa. 19d. 

48. Broussard v. Duhamel, 3 Mart. 
N.S. (La.) 11. . 

49. Board of Com’rs of Caddo 
Levee Dist. v. Glassel, 45 So. 370, 120 
La. 400. 

50. Rogers Bros. Coal Co. v. Day, 
1 S.W.(2d) 540, 222 Ky. 443. 

51. Cross references: 

Estoppel or waiver of breach of cove- 
nants or conditions as defense to 
action for purchase money see infra 
§§ 1422-1427. 

Waiver of right to: 

Abatement for deficiency in quan- 

tity see infra § 762. 
Recovery back of purchase money 
paid vendor see infra § 1582. 

52. Ind.—Jacoby v. Beckett, 19 
Ind. 395. 

N.Y.—Faure v. Martin, 7 N.Y. 210, 
57 Am.D. 515 [aff 13 Barb. 394]; Mar- 
vin v. Bennett, 26 Wend. 169. 

Pa.—Baker v. Barley, 34 Pa.Super. 
169. 

Va.—Riner v. Lester, 93 S.E. 594, 
121 Va. 568. 

W.Va.—William James Sons Co. 
v. Hutchinson, 90 S.E. 1047, 79 W.Va. 
389; Straley v. Perdue, 10 S.E. 780, 


33 W.Va. 875. 


[a] Acceptance as_ constituting 
rescission of contract.—The accept- 
ance of a deed for a less quantity of 
land than that to which the grantee is 
entitled by a written agreement to 
convey, with full knowledge of the 
facts, accompanied by a surrender of 
such written agreement, constitutes 
a rescission of such agreement to the 
extent of the number of acres omitted 
from the deed. Straley v. Perdue, 10 
S.E. 780,°33 W.Va. 375. 


[b] Acts constituting waiver.— 
Where, before making the contract, 
the purchaser knew or ought to have 
known of a deficiency and goes on 
the land and farms it for two years 
and fails to raise an objection, in an 
action for an installment of the pur- 
chase price he will be held to have 
waived the deficiency. McKay v. Pro- 
har, 20 Sask.L. 8, [1925] 3 Dom.L.R. 
1199. 


[ce] In Georgia, in a conveyance of 
land not sold by the acre, but by the 
tract, the words ‘‘more or less” will, 
under Code § 2642, cover “any de- 
ficiency which does not justify a sus- 
picion of willful deception, or mistake 
amounting to fraud;” and this is true 
whether there was willful deception 
in fact or not. By accepting such a 
conveyance the vendee waives not 
only any mistake, but any deception, 
as to quantity, unless, keeping in view 
the object of the purchase and all 
the attendant circumstances, some 
willful deception or gross mistake 
would, after ascertaining the true 
quantity, be suggested by a mere com- 
parison of that quantity with the 
quantity named in the deed. Hstes v. 
Odom, 18 S.E. 355, 91 Ga. 600. 


53). Hall..v. Grays, 238 N.Y.S. 67, 
227 App.Div. 337 [rev 231 N.Y.S. 335, 
133 Misc. 14]. 


54. Shute v. 
(Mass.) 61. 
55. Cross references: 


Construction and operation of con- 
tract of sale as to: 


Place of performance and payment 
see supra § 233. 
Purchase money see supra § 226. 


*By JAMES R. WILSON (8§ 716-772). 


Taylor, 5 Mete. 


Construction and operation of con- 
tract of sale as to:—Continued 
Time of performance and payment 
see supra § 236. 

Operation of statute of frauds as af- 
fected by payment of purchase 
money see Frauds, Statute of §§ 
296-303, 431; Specific Performance 
§§ 197-200. 

Payment of: 

Price of goods see Sales §§ 501-530. 


Purchase money for property con- 
veyed by city see Municipal Cor- 
porations § 2115. 

Priorities and payment of claims 
against decedent’s estate for pur- 
chase money see Executors and Ad- 
ministrators § 1189. 

56. Consideration for obligation 

see supra §§ 90-103. 


57. Ariz.—Phoenix Title & Trust 
Co. v. Horwath, 19 P.(2d) 82. 


Idaho.—Sorensen vy. Larue, 252 P. 


494, 43 Idaho 292. 


Ill.—Estes v. Furlong, 59 Ill. 298. 


Kan.—Combs v. Russell, 216 P. 821, 
114 Kan. 56. 


Me.—Tapper v. Warren, 149 A. 608, 
129 Me. 481. 


N.Y.—Martin v. Bauer, 122 N.Y.S. 
595, 138 App.Div. 57; Loeffler Co. v. 
Snyder, 119 N.Y.S. 152, 65 Misc. 62. 


Or.—Flanagan Estate v. Great Cent. 
Land Co., 77 P. 485, 45 Or. 335. 


Pa.—Finlay v. Stewart, 56 Pa. 183. 

Philippine.—Singh v. Tan Chay, 51 
Philippine 259. 

Tex.—Moling v. Mahon, (Civ.App.) 
86 S.W. 956. 

Utah.—McBride v. Stewart, 249 P. 
114, 68 Utah 12, 48 A.L.R. 267. 


Man.—Tytler v. Genung, 24 Man. 
148. 


e 

[a] Contract of assignee with ven- 
dee.—A transferee of the vendee may 
become obligated to pay the purchase 
price to the vendor by virtue of his 
contract with the vendee to discharge 
the latter’s debt to the vendor for 
the purchase price. Pintard vy. Good- 
loe, 19 F.Cas.No. 11,171, Hempst. 502 
[aff 12 How. 24, 13 L.Ed. 877]. 


{[b] Termination on default.—Un- 
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may be found in notes given for the purchase price 
y , 


as well as in the contract itself,°® 


an express contractual promise to pay are neces- 
sary,°® for the obligation may arise from a title bond 
alone;°° and a conveyance by the vendor for a price 
stated in the deed results in an implied promise or 
duty on the part of the purchaser to pay the con- 
sideration money stated;°! but a conveyance of land 
raises no implieation that the grantor will be paid 
the reasonable price of the land by some person or 
persons other than the grantee.®? 


[§ 717] (2) Excuses for Delay or Nonpayment®? 


—(a) In General. The purchaser 


payment if performance on his part is prevented by 
the conduet or interference of the vendor;°%* if the 
vendor has repudiated the contract or given previ- 


ous notice of an intention not to 
part;°® if the purchaser has been 


der a contract of sale providing for 
surrender on default, foreclosure of 
a mortgage terminated the contract, 
and the purchaser was not liable to 
the vendor thereafter. McCutcheon v. 
Thomas, 273 P. 950, 47 Idaho 188. 


58. Withers v. Bousfield, 183 P. 
855, 42 Cal.App. 304; Gantt v. Eaton 
& Barstow, 25 La.Ann. 507. 


[a] Thus joint purchasers may be 
bound in solido for the payment of the 
purchase price, if notes given for the 
price stipulate solidarity, although 
the contract of sale does not stipulate 
solidarity. Gantt vy. Haton & Barstow, 
25 La.Ann. 507. 


Necessity for giving notes or other 
evidence of obligation see infra § 721. 


59. See cases infra notes 60, 61. 

69. Flanders v. Merrill, 38 Iowa 
583. 

[a] Bond or contract containing no 


promise to pay.—Although a contract 
contains no direct and plain promise 
on the part of the vendee to make the 
stipulated payment, if it recites the 
amount and time of payment and 
states that the vendor will convey the 
land if the vendee pays at the time 
specified but reserves the right to sell 
to other persons if the vendee fails 
“to comply,” the vendee is bound by 
the contract to pay the price stipulat- 
ed. Flanders v. Merrill, 38 Iowa 583. 
But see Peterson v. Dickey, 8 Blackf. 
(Ind.) 427 (holding that, where the 
purchaser pays part of the money and 
gives notes for the residue, and the 
vendor gives a title bond stating that 
if the notes afte not paid the bond 
shall be void and the money paid 
forfeited, or if the notes are paid the 
yendor shall convey the land and the 
bond then be void, the purchaser is 
not bound by the notes but may aban- 
don them and forfeit the money paid). 


[b] Bond reciting execution of 
nonexecuted notes.—Where a bond for 
a deed recites that the purchaser has 
executed to the vendor certain notes, 
and, through inadvertence, the notes 
are not executed, the purchaser is lia- 
ble in equity as if they had been 
executed. Block v. Smith, 32 S.W. 
1070, 61 Ark. 266. 


* 

6l. Wolfe v. Hauver, 1 Gill (Md.) 
84; Orbeck v. Alfei, (Tex.Civ.App.) 
276 S.W. 947. See George Cheap & 
Son v. Jackson, 74 S.W. 692, 25 Ky.L. 
55 (holding that, where a third party, 
by representations that a price will 
be paid, of which defendant has 
knowledge, induces plaintiff to con- 
vey his land to defendant, defendant 
cannot retain the conveyance without 
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mount title, although the vendor covenants only 
against himself and those claiming from or under 
him;°® or if the vendor has so disabled himself as 
to make future performance by him impossible.*? 
But a mere possibility that the vendor may be un- 
able to perform when the time for his performance 
arrives does not excuse a payment which is preyi- 
ously absolutely due;®* and the giving of a mort- 
gage,®® unless it will disable the vendor from per- 
forming at the required time,’° or the commence- 


ment of a foreclosure action by one holding a mort- 


is exeused from 


perform on his 
evicted by para- 


paying for the land). 
62. Birch v. Baker, 74 A. 151, 
N.J.Law 9. 


63. Cross references: 
Defenses to action for: 
Damages see infra § 1526. 
Possession see infra § 1330. 
Purchase price see infra § 1384, 


EXxcuses for failure to tender or pay 
purchase money where: 


Purchaser is seeking to: 
Recover: 
Damages see infra §§ 1670-1673. 
Purchase money already paid 
See infra § 1613. 
Rescind contract see supra § 466. 
Specifically enforce contract see 
Specific Performance §§ 348— 
350, 371. 
Vendor is seeking to: 
Forfeit contract or recover pos- 
session see supra §§ 328-329. 
Recover purchase money see in- 
fra § 466. 

Excuses for nonperformance by ven- 
dor see supra §§ 676-682. 

Grounds for rescission by purchaser 
see Supra §§ 425-463. 

Right of purchaser to withhold pur- 
chase money as security against de- 
fects in title under Louisiana stat- 
ute see supra § 663. 

Vendor’s rescission of contract ex- 
cusing payment see supra § 411. 


64. Hoefling v. Dobbin, 42 S.W. 
541, 48 S.W. 262, 91 Tex. 210 [rev 
(Civ.App.) 40 S.W. 58]; Rogers vy. 


Powell, 128 S.W. 670, 61 Tex.Civ:App. 
218; Christy v. Baiocchi, 102 P. 752, 
53 Wash. 644. 


[a] Absence of vendor from state 
so that payment cannot be made to 
him when due is an excuse. Christy 
Vani: U02 Pa Dep Ss mais he 
644, 


_ [b]. Duty of vendor.—A contract 
imposing on the purchaser the duty 
to pay imposes on the vendor a duty 
to do no act which will render the 
tender or payment impossible. Loehr 
v. Dickson, 124 N.W. 293, 141 Wis. 332, 
30 L.R.A.N.S. 495. 


65. Mulborn v. Montezuma Im- 
provement Co., 232 P. 162, 69 Cal.App. 
621? DUPnery ve, Pach yee een Gua. Oo: 
Engel v. Mahlen, 189 N.W. 422, 153 
Minn. 1. 


66. Anonymous, 2 Ch.Cas. 
Reprint 826. 
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gage on the premises,*+ or the fact that the land has 
become involved in other litigation,’? does. not ex- 
cuse the purchaser from paying the purchase money; 
and if the purchaser’s title will in no way he affected 
by the nonpayment he is not excused from paying the 
purchase price by reason of the fact that the vendor 
has not paid a third person from whom the vendor 


67. Ga.—McLeod v. Hendry, 54 S. 
Haygood v. Ed- 
wards, 139 S.H. 681, 37 Ga.App. 257. 

Ill.—Nelson v. Streu, 156 N.E. 313, 
325 Ill. 146. 


Ind.—Sabaugh v. Schrieber, 162 N. 
EH. 248, 87 Ind.App. 588. 


Jowa.—Newcomb v; Ogden Plow 
Co., 95 N.W. 174, 120 Iowa, 570. 


N.Y.—HEwing v. Wightman, 51 N.Y. 
S. 268, 28 App.Div. 326 [aff 65 N.Y.S. 
187, 52 App.Div. 416, aff 60 N.E. 322, 
167 N.Y. 107]; Horwitz v. Frankel, 
104 N.Y.S. 743, 54 Misc. 651. See 
Hansen v. Humphrey, 218 N.Y.S. 197, 
218 App.Div. 291 (recognizing rule). 


gy Ce aehols v. Freeman, 33 N.C. 


Wis.—Miswald-Wilde Co. v. Armory 
Realty Co., 243 N.W. 492 [motion gr 
244 N.W. 589, mod on other grounds 
246 N.W. 305]. 


[a] Conveyance to third person.— 
If the vendor has previously con- 
veyed to a third person so that he 
will be unable to give title to the 
purchaser, the latter is excused from 
paying the purchase money. Nesbit 
v. Miller, 25 N.B. 148, 125 Ind. 106; 
Sabaugh v. Schrieber, 162 N.E. 248, 
87 Ind.App. 588; Ewing v. Wightman, 
51 N.Y.S. 268, 28 App.Div. 326 [aff 65 
N.Y.S. 187, 52 App.Div. 416, aff 60 N. 
HE. 322, 167 N.Y. 107] But see Robb 
v. Montgomery, 20 Johns. (N.Y.) 15 
(where the vendor had conveyed to 
a third person and the vendee was 
held liable for the purchase money). 


68. Martin v. Bauer, 122 N.Y.S. 
595, 1388 App.Div. 57. 
69. Gaven v. Hagen, 15 Cal. 208; 


Beck v. Swank, 208 P. 1010, 55 Gal. 
App. 552; Shapero v. Picard, 209 N.W. 
576, 235 Mich. 481. 


70. Gibson v. Rouse, 142 P. 464, 81 
Wash. 102; Miswald-Wilde Co. v. 
Armory Realty’ Co., (Wis.) 243 N.W. 
492 [motion gr 244 N.W. 589, mod on 
other grounds 246 N.W. 305]. See 
also Eckerson v. Tanney, 235 F. 415 
(holding that, where the purchaser 
was required to pay only a specified 
amount each year and it is possible 
that a prior mortgage for more than 
that amount might come due in the 
year, the purchaser is excused from 
paying until the vendor procures an 
extension of the mortgage). 


71. Martin v. Bauer, 122 N.Y.S. 
595, 138 App. Div. 57. 

72. Fincher ;v.,.Douglas, 128 S\B. 
584, 160 Ga. 459; Martinson v. Regan, 
123 N.W. 285, 18 N.D. 467. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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purchased the land.7? Mere hardship does not ex- 
euse the purchaser from payment of the purchase 
price.‘* Thus, if the vendor offers all that the con- 
tract calls for, the purchaser is not excused from 
payment because he gets less than he expected due 
to an encroachment of the premises on a public 
street.‘° Forgetfulness due to engrossment in oth- 
er business is no excuse for nonpayment.7* Non- 
happening of a condition precedent does not excuse 
payment where the purchaser has by his own con- 
duct rendered the happening of the condition im- 
possible.*7 


Conduct of third person. Mere inability to pay 
because of the conduct of a third person affords the 
purchaser no legal excuse for nonpayment.7§ 


Difficulty in ascertaining payee. Delay in pay- 
ment may be excused by reason of the fact that the 
purchaser is unable to ascertain to whom payment 
should be made after the death of the vendor.*® 


Garnishment. That the purchase money has been 
validly garnished by a creditor of the vendor excus- 
es the purchaser from making payment of the gar- 
nished sum to the vendor.° 


Payment by insurer. Where the vendor carries 
insurance upon the premises and, upon their par- 
tial destruction by fire, the insurer pays him the bal- 
ance remaining due on the purchase money, the pur- 
chaser is not thereafter obliged to pay the vendor 
the balance of the purchase price.*! If it is agreed 
between the parties that insurance, received by the 
vendor on account of the destruction of the build- 
ing on the premises, shall be applied on the erection 
of a new structure or else be applied as far as pos- 
sible on future payments of the purchase price, the 
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purchaser is excused from making future payments 
to the extent of the insurance money where he erects 
a new building at his own expense and the vendor 
fails to contribute the insurance money;*? but, in 
the absence of agreement, if the insurance is not 
sufficient to cover all installments remaining due un- 
der the contract the purchaser is not excused from 
payment until the amount due does not exceed the 
amount of the insurance.®? 


Previous excess payment. Under a contract pro- 
viding for the payment of a specified sum or more 
each month the purchaser is not excused from pay- 
ing at least the minimum sum on one month because 
on a prior month he has paid a sufficiently large 
sum to make the average payment for all months 
equal or exceed the minimum sum specified.’* 


[§ 718] (b) Nonperformance by Vendor.$> While 
the purchaser is not excused from paying the pur- 
chase price by reason of the vendor’s nonperform- 
ance of acts which the contract does not require of 
him,*® except where the obligations of the parties are 
completely independent,** the purchaser is gener- 
ally not bound to go forward with performance on 
his part as long as the vendor is in default with re- 
spect to acts required of him by the terms of the 
contract.** Hence, as a general rule, the purchaser 
is excused from payment of the purchase money if 
the vendor is not able to convey the title he agreed 
to;*® but if the purchaser is bound to make pay- 
ments on the purchase price before the vendor is 
required to convey a perfected title the purchaser 
is not excused from payment by reason of the exist- 
ence of a defect in title at the date of the contract 
if the vendor can perfect the title in time for per- 
formance on his part,®° for, if a contract is entered 


73. Harris v. Amoskeag Lumber 
Co., 29 S.E. 302, 101 Ga. 641. 

{a} Nonpayment making title de- 
fective.—If the vendor’s nonpayment 
of the third person from whom he 
purchased the premises will result 
in his not having a sufficient title to 
perform the contract on his part, the 
purchaser is excused from payment. 
Neel v. Prickett, 12 Tex. 137; Tremon- 
ton Inv. Co. v. Horne, 202 P. 547, 59 
Utah 156. é 

74. Lane v. Chantilly Corporation, 
167 N.H. 678, 251 N.Y. 485, 68 A.L.R. 
653. 


75. Lane v. Chantilly Corporation, 
supra. 
76. Fratt v. Daniels-Jones Co., 133 


BP. 700, 47 Mont. 487. 


77. Gutheil v. Gilmer, 76 P. 628, 
27 Utah 496. 


78. Neuschafer v. Rockwell, 173 
N.W. 373, 206 Mich. 571. See Main v. 
Sevier, 299 S.W. 972, 221 Ky. 828 


(where the purchaser had agreed to 
erect a building for a picture theater 
as part of the consideration of the 
deed, and it was held that the pur- 
chaser was not excused because a 
third person had succeeded in erect- 
ing a competing theater building be- 
fore the purchaser could erect the one 
he was supposed to). 


79. Crump v. Mangan, 168 N.Y.S. 
679, 101 Misc. 568. 


80. Sisson v. Durrant, 278 P. 174, 
152 Wash. 382; Campbell v. MacKin- 
non, 2 Sask.L. 345. 


81. Godfrey v. Alcorn, 284 S.W. 
1094, 215 Ky. 465, 51 A.L.R. 925. 


[66 C. J.—63] 


82. Kudner v. Miller, 221 N.W. 154, 
244 Mich. 49. 


83. Baker v. Rushford, 101 A. 769, 
91 Vt. 495. 


84. McBride v. Stewart, 249 P. 114, 
68 Utah 12, 48 A.L.R. 267. But see 
Los Angeles Inv. Co. v. Wilson, 185 
P. 853, 181 Cal. 616 (holding that, 
where the purchaser was to pay 
thirty-six dollars or more each month. 
he was not in default so long as his 
credit, due to previous excess pay- 
ments, Showed an average of thirty- 
six dollars or more each month al- 
though in some months less than 
thirty-six dollars was paid). 


85. Cross references: 


Breach of covenants or conditions as 
defense to action for purchase 
money see infra §§ 1392-1402. 


Conditions precedent to vendor’s right 
to: 


Recover: 
Damages see infra §§ 1521-1525. 
Possession see infra §§ 1323-1329. 


Purchase money see infra §§ 
1367-1381. 

Rescind or forfeit contract see 
supra § 341. 


Construction and operation of con- 
tract as to conditions precedent 
see supra §§ 237-240. 


86. Peak v. Spitzer, 269 P. 924, 
205 Cal. 82; Smith v. Miller, 101 N. 
BE. 316, 54 Ind.App. 37; Lynch v. John- 
son, 2 Litt. (ky) "98; McQuary vy: 
Missouri Land Co., 130 S.W. 335, 230 
Mo. 342; Cobb v. George F. Mosher 
Real Estate Co., (Mo.App.) 257 S.W. 


151. 
[a] If no abstract is required by 
contract, the purchaser is not ex- 


cused from payment by the vendor’s 
failure to furnish an abstract. Mc- 
Quary v. Missouri Land Co., 130 S. 
W. 335, 230 Mo. 342. 


87. Cullumber vyv.~ Stahl, 203 N.W. 
270, 200 Iowa 104. 


88. Lake Dorr Land Co. v. Parker, 
(Fla.) 140 So. 6835; Diamond v. Shriv- 
er, 80 A. 217, 114 Md. 643; Seattle 
Trust Co. v. Cameron, 170 P. 379, 100 
Wash. 92. 


89. U.S.—Grames v. Consolidated 
Timber Co., 215 F. 785. 


Ark.—Mays v. Blair, 179 S.W. 331, 
120 Ark. 69. 


Be rag eat: Ve Kelly, 21'9) simipAtp: 


Md.—Diamond v. Shriver, 80 A. 217, 
114 Md. 643. 

N.Y.—Mathewson v. Geer, 197 N.Y. 
S. 690, 120 Mise. 120 [rev on other 
grounds 205 N.Y.S. 451, 210 App.Div. 
160]. 

Tex.—Neel v. Prickett, 12 Tex. 137. 
: Alta.—Ewing v. McGill, 8 Alta.L. 
04. 

90. Cal.—Barrows v. 
P. 1050, 165 Cal. 45. 

Idaho.—Papesh vy. Wagnon, 
775, 29 Idaho 93. 

Ill.—Kimball v. Tooke, 70 Ill. 553. 

Iowa.—Cullumber v. Stahl, 203 N. 
W. 270, 200 Iowa 104. 

La.—Woodward y. A. Ledoux & Co,, 
8 La.Ann. 85. 
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into in good faith, it is not necessary that the ven- 
dor be actually in a situation to perform at the time 
it is entered into, provided he is able at the proper 
time to place himself in that situation.®? 
the purchaser has agreed to purchase the title with 
its defects and imperfections, he is not excused from 
payment by reason of defects in title.®? 
the terms of the contract, performance by the pur- 
chaser and vendor are to be concurrent acts, the pur- 
chaser is not obliged to tender or pay the purchase 
money if the vendor is not ready and willing to per- 
form,®* and if the contract stipulates conditions pre- 
cedent to the purchaser’s obligation to pay, he is not 
bound to pay any part of the purchase price, which 


Mada.—Southern Real Estate Co. v. 
Strub, 97 A. 705, 128 Md. 513. 


Minn.—Smith v. Kurtzenacker, 180 
N.W. 243, 147 Minn. 398. 

{a] Defect preventing purchaser 
from selling stock to raise purchase 
price does not excuse payment where 
the payment is required to be made 
before the vendor is required to re- 
move the defect which he may, and 
subsequently does, remove. Southern 
Real Hstate Co. v. Strub, 97 A. 705, 
128 Md. 513. 

[b] Existence of outstanding 
mortgage, at the time final payment 
comes due, does not excuse the pur- 
chaser from making such payment 
in the absence of a showing that the 
vendor was unable or unwilling to dis- 
charge the mortgage and give an un- 
encumbered title. Papesh v. Wagnon, 
157 PB. 775, 29 Idaho 93. 

Timo of existence of title see supra 
§ 652 et seq. 

91. Martinson v. Regan, 123 N.W. 
285, 18 N.D. 467. 


92. Travis v. Taylor, (Ky.) 118 S. 
W. 988; Chappus v. Lucke, 224 N.W. 
432, 246 Mich. 272; Powell v. Barring- 
ton, 2 Pa.L.J. 159; Brock v. South- 
wichk,/10 Tex. 65. 

Waiver of defects generally see su- 
pra §§ 645-651. 

93. U.S.—-Grames v. Consolidated 
Timber Co., 215 F. 785; Neely v. Wil- 
liams, 149 F. 60, 79 C.C.A. 82. 

Cal.—E.lrod-Oas Home Bldg. Co. v. 
Mensor, 8 P.(2d) 171, 120 Cal.App. 485. 

Fla.—Walker v. Close, 125 So. 521, 
126 So. 289, 98 Fla. 1103. 


Idaho.—Kessler yv. Pruitt, 93 P. 965, 
14 Idaho 175. 


Ill.— Blunt v. Kelly, 
327. 

Kan.—Brown v. Reichling, 
1127, 86 Kan. 640. 


Me.—Tapper v. Warren, 149 A. 608, 
129 Me. 481. 


Md.—Diamond v. Shriver, 80 A. 217, 
114 Md. 643. 


N.J.—Safris v. Somers, 158 A. 512, 
108 N.J.Law 370. 


Vt.—Drew v. Bowen, 146 A. 254, 102 
Vt. 124. 


Ont.—McDonald v. Murray, 11 Ont. 
AN LOD, 

See Cravens v. Degner, 281 P. 22, 34 
N.M. 323 (recognizing the rule, but 
holding that, under the findings of 
the trial court, the vendor was ready 
and willing to perform’ so as to put 
the purchaser in default). 


[a] Gack of notice of the vendor’s 
readiness and willingness to perform 
is no excuse where the purchaser 
wholly failed to appear at the time 
and place fixed for a settlement and 
performance by both parties. Gold- 


219 I1l.App. 
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Also, if 


Where, by 


stein v. Markovitz, 119 A. 739, 276 Pa. 
46. 

[b] Last installment dependent on 
performance by vendor.—Where the 
obligation to pay the last installment 
is dependent on, and concurrent with, 
the vendor’s obligation to perfect his 
title, the purchaser need not pay such 
installment until the vendor has per- 
fected his title. Walker v. Close, 125 
So. 521, 126 So. 289, 98 Fla. 1103. 

94. U.S.—English v., Mound House 
Plaster Co:, 192) EY 717. 

Cal. Carter v. Fox, 103 P. 910, 11 
Cal.App. 67. 

Ga.—Crim v. Southern Realty & 
Trust Corporation, 144 S.E. 342, 38 
Ga.App. 502. 

Idaho.—Nelson v. Jardine, 267 P. 
447, 46 Idaho 82; Sorensen v. Larue, 
252 RP. 494, 43 Idaho 292; Elson vy. 
Jones, 245 P. 95, 42 Idaho 349. 

Ill.— Liebling v. Renfer, 211 I1l.App. 
370. 

Kan.—Combs v. Russell, 216 P. 821, 
114 Kan. 56. 

La.—Gantt v. Eaton & Barstow, 25 
La.Ann. 507; Caruso v. Giacomino, 8 
La.A. (Orleans) 73. 

Mass.—Mead v. Morse, 80 N.E. 513, 
194 Mass. 201. 


N.Y.—Stammer v. Harmon, 99 N.Y. 
S. 519, 112 App.Div. 794. 


R.I.—Blackstone Hall Co. v. Rhode 
Island Hospital Trust Co., 97 A. 484, 
39 R.I. 69. 


Tex.—Moling v. Mahon, (Civ.App.) 
86 S.W. 956. See Branch v. Taylor, 89 
S.W. 813, 40 Tex.Civ.App. 248 (hold- 
ing that, where the purchase money 
was not to be paid until an outstand- 
ing mortgage was discharged and the 
purchaser later assumed payment of 
the mortgage and subsequently pro- 
cured an extension and executed a 
new mortgage without the consent of 
the vendor, the mortgage must be 
considered as having been discharged 
by the purchaser so that the purchase 
money is due). 

95. Ala.—Scholes v. Kibbe, 133 So. 
286, 222 Ala. 587. 

Cal.—Carter v. Fox, 103 P. 910, 11 
Cal.App. 67. 

Kan.—Combs v. Russell, 216 P. 821, 
114 Kan. 56. 

N.Y.—Ewing v. Wightman, 60 N.E. 
22, U6 TUN LON 

Philippine.—Singh v. Tan Chay, 51 
Philippine 259. 

Tex.—W. E. Stewart Land Co. v. 
Terrell, (Civ.App.) 266 S.W. 604. 

Duty of vendor to convey see su- 
pra § 671. 

96. Ala.—Harper v. 
So. 283, 129 Ala. 296. 

Cal.—Schwerin Hstate Realty Co. 
vis Slyé; 159 sP.. 74205 273) Cal £70: 
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is subject to conditions, until such conditions have 
been performed by the vendor.®* 
purchase price is payable upon the execution of the 
conveyance the purchaser carnot be compelled to 
pay prior to the conveyance,®® although’ the ‘con- 
tract may require the purchaser to make payment 
or tender before he is entitled to a conveyance so 
that he may be under an obligation to pay before 
title is tendered by the vendor;°®® and if the vendor 
is required to furnish an abstract showing good 
title, or to perfect his title, as a condition precedent 
to the payment of the purchase price, the purchaser 
is under no obligation to pay until such an abstract 
has been furnished,®* or the title has been perfect- 


Thus, where the 


Troughton y. Eakle, 208 P. 161, 58 Cal. 
App. 161. 

Del.—Coyte v. Kierski, 
10 Del.Ch. 229. 

Idaho.—Papesh v. Wagnon, 157 P. 
775, 29 Idaho 93. 

Ind.—Walker v. Sawyer’s Estate, 
70 N.E. 540, 34 Ind.App. 239 

N.Y.—Hotaling v. Hotaling, 47 Barb. 
168: Robb v. Montgomery, 20 Johns. 


89 A. 598, 


Pa.—Schestack vy. Berman, 86 Pa. 


Super. 481. 
Tex.—Bridge v. Young, 9 Tex. 401. 
Va.—Clarke v. Curtis, 11 Leigh (38 
Va.) 585, 37 Am.D. 625. 
Wis.—Loehr v. Dickson, 124 N.W. 
293, 141 Wis. 332, 30 L.R.A.N.S. 495. — 
B.C.—Thompson v. McDonald, 20 B. 
(Os 3283s 

Ont.—Diett v. Crechkin, 17 Ont.W. 
N., 822. 
97. Fla.—Lake Dorr Land Co. v. 
Parker, 140 So. 635. 


Idaho.—Kessler y. Pruitt, 93 P. 965, 
14 Idaho 175. 


Ill— Hutchinson vy. Coonley, 70 N.E. 
686, 209 Ill. 437; Liebling v. Renfer, 
211 Ill.App. 370; Piatt v. Trimby, 155 
Tll.App. 29. 


Mich.—Ludwig v. Hall, 208 N.W. 
436, 234 Mich. 478; Standard Oil Co. 
v. Murray, 183 N.W. 55, 214 Mich. 299. 


Mo.—Downing v. Anders, (App.) 
202 S.W. 297. 


Tex.—Collier v. Robinson, 129 S.W. 
389, 61 Tex.Civ.App. 164. 


Wash.—Frank v. BE. R. Thomas & 
Co., 233 P. 626, 133 Wash. 243. 


Wis.—Douglass v. Ransom, 237 N. 
W. 260, 205 Wis. 439. 


[a] Delay of payment until de- 
fects cured.—Where the purchaser 
has proceeded to examine the abstract 
furnished by the vendor with reason- 
able dispatch, and it discloses various 
defects of title, thé purchaser is not 
bound to pay until he has had a rea- 
sonable time to investigate the de- 
fects and clear the title of record. 
Ely v. Joslin, 208 P. 628, 111 Kan. 638. 


[b] Delay of purchaser in correct- 
ing abstract to satisfy demands of 
third person, to whom purchaser is 
contemplating a resale, cannot be 
charged to the vendor so as to ex- 
cuse payment by the purchaser where 
the vendor has furnished the abstract 
in ample time for the purchaser to 
examine and have all corrections 
made for himself. Bentley v. Keegan, 
202 P. 70, 109 Kan. 762. 


[ec] Purchaser is allowed reason- 
able time to examine abstract before 
he is obliged to make payment. Kess- 
ler v. Pruitt, 93 P. 965, 14 Idaho 175; 
Ssewere v. Chittick, (Mo.App.) 222 §. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 718-720] 


ed;°8 but after the vendor has perfected his title 
in accordance with the substantial meaning of the 
contract the purchaser’s obligation to pay becomes 


absolute.?® 


[§ 719] (c) Possession and Retention of Benefits 
of Vendor’s Partial Performance.! 
the purchaser has previously taken possession does 
not oblige him to pay the purchase price despite 
the fact that the vendor has failed to perform a con- 
dition precedent, if there is no attempt to continue 
in possession without paying;? but ordinarily the 
purchaser cannot continue to retain possession, and 


Duty to furnish abstract see supra 
664. 


§ 
98. U.S.—English v. Mouna House 
Plaster’ Co., 1928 Az. 
Cal.—Danziger vy. Benson, 
BL Set LES Calm b65. 


Fla.—Lake Dorr Land Co. v. Parker, 
140 So. 635. 


Idaho.—Sorensen y. Larue, 252 P. 
494, 43 Idaho 292. 

La.—Gantt y. Eaton & Barstow, 25 
La.Ann. 507. 


N.Y.—Stammer vy. Harmon, 99 N.Y. 
S. 519, 112 App.Div. 794. 

Tex.—Rogers v. Powell, 
670, 61 Tex.Civ.App. 218. 

Eng.—Manby v. Cremonini, 6 Exch. 
808, 155 Reprint 772. 

99. Idaho.—Hunt v. Capital State 
Bank, 87 P. 1129, 12 Idaho 588. 

Ill.— Dime Savings & Trust Co. v. 
Knapp, 145 N.E. 235, 313 Ill. 377. 


Ky.—Travis v. Taylor, 118 S.W. 988. 


Mo.—Meyer v. Christopher, 75 S.W. 
750, 176 Mo. 580. 


N.J.—Strell v. Zisman, 136 A. 801, 
5 N.J.Misc. 427 [aff 141 A. 921, 103 
N.J.Eq. 25]. 

[a] Obtaining decree quieting ti- 
tle.-—A vendee who agrees to make 
final payment when a decree quieting 
‘title has been rendered is absolutely 
bound to pay after such a decree has 
been rendered although it is based on 
constructive service. Dime Savings 
& Trust Co. v. Knapp, 145 N.E. 235, 
SLOP 307s 

1. Right of purchaser in posses- 
sion in action to recover purchase 
money to defend on ground of defect 
in title see infra § 1405. 


2. Sorensen v. Larue, 252 P. 494, 43 
Idaho 292; Clarke v. Vaux, 3 Russ. 
320, 3 Eng.Ch. 320, 38 Reprint 596. 


3. U.S.—Pintard v. Goodloe, 19 F. 
Cas.No. 11,171, Hempst. 502 [aff 12 
How. 24, 13 L.Ed. 877]. 


Ark.—Archer vy. Turrell, 
568, 66 Ark, 171. 


Cal.—Gervaise v. Brookins, 103 P. 
329, 156 Cal. 103; Gates v. McLean, 11 
P. 489, 70 Cal. 42; Mayer v. West, 273 
P. 849, 96 Cal.App. 31. See Empire 
Inv. Co. v. Mort, 153 P. 236, 171 Cal. 
336 (holding that a vendee who seeks 
to retain possession without payment 
of the purchase money is not excused 
from payment because the vendor im- 
properly gave notice of cancellation 
at a time when the vendee was not 
in default). 

Colo.—Florence Oil & Refining Co. 
v. McCandless, 58 P. 1084, 26 Colo. 
534 

Ga.—Bentley v. Phillips, 156 S.E. 
898, 171 Ga. 866; Harris v. Amoskeag 
Lumber Co., 29 S.E. 302, 101 Ga. 641; 
Cherry v. Davis, 59 Ga. 454. 


Ind.—Culbertson vy. Parker, 15 Ind. 
234. 


lowa.—Campbell vu Hagerty, 184 N. 
W. 328, 191 Iowa 1265. 


166 P. 


128 S.W. 


49 S.W. 
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substantially receive the benefits of the contracts, 
and at the same time entirely avoid his obligation to 
pay simply because the vendor has not completely 


performed some condition or covenant on his part.* 


The fact that 


Ky.—Todd v. Finley, 179 S.W. 455, 
166 Ky. 546; Mudd v. Green, 14 S.W. 
347, 12 Ky.I. 348. 

La.—Kuhn v. Breard, 92 So. 52, 151 
La. 546; Roe v. Caldwell, 83 So. 48, 
145 La. 853. 


Md.—Wolfe v. Hauver, 1 Gill 84. 
‘Miss.—Williamson v. Raney, Freem. 
12 


a. 


Mo.—Smith y. Busby, 15 Mo. 388, 
57 Am.D. 207. 


N.Y.—Viele v. Troy, etc., R. Co., 20 
N.Y. 184 [aff 21 Barb. 381]; Wright v. 
Delafield, 23 Barb. 498 [rev on other 
grounds 25 N.Y. 266]. 


Or.—Bockler v. Wurfel, 254 P. 353, 
121 Or. 159; Livesley v. Muckle, 80 
P. 901, 46 Or. 420. 


Pa.—Orner v. McCauley, 118 A. 316, 
274 Pa. 380; Smith v. Webster, 2 
Watts 478. 


Tex.—Brock v. Southwick, 10 Tex. 
65; Lynch v. Baxter, 4 Tex. 431, 51 
Am.D. 735; Berryman vy. Flake, (Civ. 
App.) 20 S.W.(2d) 803; Elder v. Crad- 
dock, (Civ.App.) 223 S.W. 314; Frantz 
v. Masterson, (Civ.App.) 133 S.W. 740; 
a Otine v. Mahon, (Civ.App.) 86 S.W. 
956. 

Utah.—McKellar Real Estate & In- 
vestment Co. v. Paxton, 218 P. 128, 62 
Utah 97. 


Wis.—McIndoe vy. Morman, 26 Wis. 
588, 7 Am.R. 96. 


Eng.—Gibson v. Clarke, 1 Ves.&B. 
500, 12 Rev.Rep. 282, 35 Reprint 195. 


[a] Defective or incomplete title. 
—(1) If, although the vendor is un- 
able to make the title provided for in 
the contract, the purchaser chooses 
not to rescind, but to retain posses- 
sion under the contract, he can do so 
only on the condition that he pay the 
purchase money according to the con- 
tract, for in such case it is considered 
that he is willing to receive such ti- 
tle as the vendor is able to give, and 
is content with the personal responsi- 
bility of the vendor upon his cove- 
nants. Gates v. McLean, 11 P. 489, 
70 Cal. 42; Bentley v. Phillips, 156 S. 
EB. 898, 171 Ga. 866; Cherry v. Davis, 
59 Ga. 454; Todd yv. Finley, 179 S.W. 
455, 166 Ky. 546 (“It is the well- 
settled rule in this state that where 
there has been no eviction, but the 
grantee is in the undisturbed posses- 
sion of the property under an execut- 
ed contract, relief against the pay- 
ment of the purchase money will not 
be decreed upon a mere showing of a 
defect in the title, coupled with the 
insolvency of the grantor’); Mudd vy. 
Green, 14 S.W. 347, 12 Ky.L. 348; Wil- 
liamson y. Raney, Freem. (Miss.) 112; 
Wright v. Delafield, 23 Barb. 498 [rev 
on other grounds 25 N.Y. 266]; Lives- 
ley v. Muckle, 80 P. 901, 46 Or. 420; 
McIndoe v. Morman, 26 Wis. 588, 7 
Am.R. 96. (2) Particularly is this 
true where the purchaser accepts a 
conveyance with full knowledge that 
the title is defective, and takes and 
retains possession without any fraud 
or deception on the part of the ven- 
dor. Brock vy. Southwick, 10 Tex. 65. 


[§ 720] (3) Demand.* 
for payment, the purchaser cannot be put in default 
until demand for payment has been made;* and, 
where the obligations of the parties are mutual and 
dependent, the vendor, to fix the purchaser’s obli- 
gation and put him in default, must tender perform- 
ance and demand payment of the purchase price ;* 
but ordinarily, where the time of payment is speci- 


If no date has been fixed 


(3) Where the purchaser continues in 
possession and the vendor later per- 
fects his title, the purchaser cannot 
resist payment of the purchase price 
because the vendor’s title was defec- 
tive at the time he should have per- 
fected it under the terms of the con- 
tract. Kuhn v. Breard, 92 So. 52, 151 
La. 546; Bockler v. Wurfel, 254 P. 
353, 121 Or. 159; Re Mulholland, 20 
Ont.L. 27, 14 Ont.W.R. 1112. (4) 
Where the vendor has partially per- 
formed by giving the purchaser title 
to all but a small portion of the land, 
and the purchaser, because of im- 
provements he has made upon the 
land, refuses to rescind the contract 
and surrender possession, he is under 
obligation to pay the purchase price 
less the value of the portion to which 
the vendor cannot make title. Archer 
v. Turrell, 49 S.W. 568, 66 Ark. 171. 
(5) Where the vendor’s title is defec- 
tive and invalid but the purchaser, 
instead of rescinding the contract and 
surrendering possession, continues in 
possession and acquires the outstand- 
ing title by virtue of his occupancy, 
he is obligated to pay the purchase 
price less the amount paid for the 
outstanding title. Pintard v. Goodloe, 
19 F.Cas.No. 11,171, Hempst. 502 [aff 
12 How. 24, 13 L.Wd. 877]. (6) A pur- 
chaser in possession cannot resist 
payment because the land is sold on 
execution against the vendor, where 
he takes an assignment of the bid and 
procures a deed from the sheriff, as 
he is entitled at most only to credit 
on the purchase price for the amount 
which he paid out for the assignment 
of the bid. Fuson v. Lambdin, 66 S. 
W. 1004, 23 Ky.L. 2245. (7) Rescis- 
sion of contract by purchaser for de- 
fective title see supra §§ 433-449. (8) 
Recovery of purchase money after 
rescission for title defects see infra § 
1555 et seq. 


[b] VWaluable improvements made 
by the purchaser do not entitle him 
to retain possession without paying 
the purchase money. Cherry v. Da- 
vis, 59 Ga. 454. 

4. Demand as condition precedent 
oO: 
Action by vendor for purchase money 

See infra § 1383. 

Purchaser’s action for breach of con- 

tract see infra § 1660. 


Recovery of: 
Possession see infra § 1324. 


Purchase money already paid see 
infra § 1604. 

Necessity that purchaser tender 
performance and make demand to put 
vendor in default see supra § 692. 

5. Greenberg v. California Bitumin- 
ous Rock Co., 40 P. 1053, 107 Cal. 667. 

[a] Payment in stock.—Where 
land is conveyed to a corporation to 
be paid for in stock and no date is 
fixed for the delivery of the stock, the 
corporation cannot be put in default 
until demand for the stock is made. 
Greenberg v. California Bituminous 
Rock Co... 40 P. 1058. 107 Cal. (667. 


6. Kessler vy. Pruitt, 93 P. 965, 14 
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fied in the contract, the purchaser’s obligation to pay 
is not conditional upon demand by the vendor." 


Sufficiency. A vendor’s demand from the pur- 
chaser need not state the exact amount demanded, 
where the purchaser in response to the demand states 
that he has no money.® 


[§ 721] b. Note, Bonds, and Security for Obliga- 
tion’—(1) In General. Unless the contract contains 
an express requirement to that effect,’ the purchas- 
er is under no obligation to give notes and security 
for deferred payments of the purchase price.t! If 
only a mortgage is required no notes need be given,*” 
but it is otherwise if notes secured by a mortgage 
are required,!? or the purchaser by his actions has 
shown it to be his understanding that a provision 
for a mortgage requires a bond in addition.1* A con- 
veyance by the vendor is a condition precedent to 
the purchaser’s obligation to perform an agreement 
to give a deed of trust to secure deferred pay- 
ments.t® If the mortgage which is required for de- 
ferred payments is to be payable on or before a 
specified date at the purchaser’s option, the purchas- 
er need not give the mortgage but may pay its 
amount in cash, this being a substantial compliance 
in view of the fact that if he gave a mortgage he 
could pay it off immediately.+® 


[§ 722] (2) Sufficiency. While either a note?” or 
mortgage'® must be such as is contemplated and pro- 
vided for by the contract, unless the vendor has sub- 
sequently assented to a change,® neither note? nor 
mortgage”! need contain unusual and special pro- 
visions for which there is no stipulation in the con- 


Idaho 175; Bateman y. Hopkins, 73 
S.B. 133, 157 NK. 470, Ann.Cas.1913C | Pa. 399. 
642. 15. 
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14. Bohlen v. Black, 85 A. 470, 237 
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tract. If the contract requires the giving of notes 
of the purchaser for deferred payments the vendor 
cannot be required to accept the notes of some oth- 
er person.22 Thus, while the rule is otherwise where 
the contract authorizes the giving of the notes and 
mortgage of a third person to whom the purchaser 
may transfer his interest,?? it is usually held that, 
where the contract requires the purchaser to deliver 
his note and mortgage for deferred payments, the 
note and mortgage must be those of the original pur- 
chaser, and the vendor cannot be compelled to ac- 
cept the note and mortgage of an assignee of the 
purchaser;2* but it has been held that, where the 
contract in terms runs in favor of assignees, and 
there is a provision for a note and mortgage to se- 
cure payment of the purchase price, the mortgage is 
the principal thing and the note is a mere incident, 
and the note of an assignee of the purchaser is a 
sufficient compliance with the contract.2° When a 
deed by joint vendors calls for notes for deferred 
payments, but specifies no payee, it will be presum- 
ed that the notes should be executed jointly to the 
vendors in the deed.?® In the absence of a stipula- 
tion therefor, the note need not contain a deserip- 
tion of the land,?7 or refer on its face to the deed.”® 
A provision for a mortgage requires a mortgage 
which is capable of being registered or recorded ;”° 
but if there is no stipulation for special and unusual 
provisions, the mortgage is sufficient if it is in the 
usual form,?° and the vendor cannot demand a mort- 
gage with special provisions for a power of sale,** 
or for the payment of interest,?? taxes,?? or insur- 


dor)]; Lojo Realty Co. v. Estate of 
Isaac G. Johnson, 237 N.Y.S. 460, 227 
App.Div. 292 [aff 171 N.E. 791, 253 


ove 
ee N.Y. 579]; Manhasset Point Co. v. 


Construction and operation of con- 


tract as to mutual and dependent cov- |. 


enants see supra § 243. 


7. Walker v. Sawyer’s Estate, 70 
N.E. 540, 34 Ind.App. 239. 


8. Huffman y. Cauble, 86 Ind. 591. 
9. Cross references: 
As payment see infra § 768. 


Construction of contract as to secur- 
ity see supra § 230. 


Payment by note or obligation of 
third person see infra § 769. 
10. U.S.—Wadden y. Crow, 1 F. 


(2d) 300. 

D.C.—Jaeger v. O’Donoghue, 55 
App.D.C. 383, 6 F.(2d) 686 [cert den 
46s Ct. 103,, 209) US. 507, 70 Td. 
421]. 

Tll.—Longfellow v. Moore, 102 Ill. 
289. 

Ky.—Ethington y. Rigg, 
98, 173 Ky. 355. 

Me.—Winslow vy. Copeland, 15 Me. 
276. ' 

Mass.—Bray v. Hickman, 161 N.E. 
612, 263 Mass. 409. 

N.Y.—Manhasset 
Wright, 109 N.Y.S. 
470. 

B.c.—Singh v. Gill, 
Hime 9 Os 

11. Martin v. Merritt, 57 Ind. 34, 
26 Am.R. 45; Brace vy. Doble, 52 N.W. 
586, 3 S.D. 110 [aff 53 N.W. 859, 3 S. 
D. 416]. 


IU SNAG 


Point. 'Co, Vv. 
959, 125 App.Div. 


[1929] 4 Dom. 


12. Brace v. Doble, supra. 
13. Longfellow v. Moore, 102 Ill. 
289; Winslow v. Copeland, 15 Me. 


276; Bray v. Hickman, 161 N.E. 612, 
263 Mass. 409. 


Mensor, 8 P.(2d) 171, 120 Cal.App. 485. 

16. Kopeyka v. Woodstrom, 137 N. 
By, 137; 3.05, Tl. 69. 

17. Wadden v. Crow, 1 F.(2d) 300; 
Winslow v. Copeland, 15 Me. 276. 

fa] “Good notes.”—Under a con- 
tract requiring “good notes, secured 
by mortgage on the premises,” the 
notes must be good independent of 
the security to be afforded by_ the 


mortgage. Winslow v. Copeland, 15 
Me. 276. 
18. Wadden v. Crow, 1 F.(2d) 300; 


Brace v. Doble, 52°N.W. 586, 3 S.D. 
110 [aft 53°NW. 859,°3 SD. 416]. 


[a] Mortgage without covenant of 


‘personal liability, on the part of the 


purchaser, need not be accepted by 
the vendor where the contract con- 
templates that the purchaser shall 
be personally obligated to pay the 
purchase price. Wadden y. Crow, 1 


F.(2d) 300. 

19. Seglin v. Lemein, 166 N.E. 56, 
334 Til, 566. 

20. Vawter v. Bacon, 89 Ind. 565. 


21. Capron y. Attleborough Bank, 
11 Gray (Mass.) 492. 

22. Sears v. Ainsworth, (Tex.Civ. 
App.) 166 S.W. 60. 


23. Hirst Nat. Bank vy. Thorpe 
Bros., 229 N.W. 871, 179 Min. 574. 

24. Hounchin v. Salyards, 133 N. 
W. 48, 155 Iowa 608; Kutschinski v. 
Thompson, 138 A. 569, 101 N.J.ERq. 
649; Muller v- Raskind, 135 A. 682, 


100 N.J.Eq. 258 [aff 142 A. 918, 103 N. 
J.Eq. 20, 21, disappr Moran v. Borrel- 
lo, 182 A. 510, .4 N.J.Misce. 344 (con- 
taining dictum to the effect that the 
bond of the assignee will suffice where 
the security ‘of the mortgage is the 
principal thing relied on by the ven- 


ba 109 N.Y-S: 959, 125 App.Div. 


Cross references: 


Assignment of liability or duty under 
pba generally see Assignments 

Effect of assignment on liability of 
purchaser see infra § 817. 

Right of assignee to compel specific 
performance without giving bond 
and mortgage of original purchaser 
see Specific Performance § 71. 

25. Montgomery v. De Picot, 96 P 

305, 153 Cal. 509, 126 Am.S.R. 84. 
26. Ethington v. Rigg, 191 S.W. 

98, 1738 Ky. 355. 

27. Davis v. Evans, 55 S.E, 344, 142 

N.C. 464. 

28. Davis v. Evans, supra. 


29. Singh v. Gill, (B.C.) [1929] 4 
Dom.L.R. 396. 


30. Hartsock v. Mort, 25 A. 303, 76 
Md. 281; Capron v. Attleborough Bank, 
11 Gray (Mass.) 492; Feist v. Block, 
100 N.Y.S. 848, 115 App.Div. 211. 


31. Capron y. Attleborough Bank, 
11 Gray (Mass.) 492. 


32. Hartsock v. Mort, 25 A. 303, 76 
Md. 281. 


23. Hartsock v. Mort, supra. See 
Feist v. Block, 100 N.Y.S. 8438, 115 
App.Div. 211 (holding that, where the 
contract provides for a second mort- 
gage which shall contain ‘all usual 
clauses in second mortgages,” the 
purchaser is not required to sign a 
mortgage containing an unusual 
clause binding him to pay taxes 
which might subsequently be assess- 
Ha Be the mortgage, apart from the 
and). 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 722-725] VENDOR AND 


ance.°? A mortgage executed by one having a suf- 
ficient and valid power of attorney from the vendee 
is sufficient compliance with a provision requiring 
the vendee to give a mortgage.?® A contractual re- 
quirement for a deed of trust to seeure deferred pay- 
ments is not sufficiently complied with by a trust 
deed which appoints the agent of the purchaser as 
trustee, and may be rejected by the vendor who may 
require that a trustee satisfactory to himself be 
named in the deed.?® 


[§ 723] c. Breach of Obligation. There is an an- 
ticipatory breach if the purchaser, before the time 
arrives for the consummation of the contract, re- 
pudiates the contract and notifies the vendor of his 
inability to perform because of financial disabil- 
ity;** but a mere statement, in a letter from the 
purchaser seeking new arrangements and further 
time, that he may not be able to pay at the time speci- 
fied cannot be regarded as an anticipatory breach;?8 | 
and if the purchaser continues to pay the install- 
ments of purchase money due, a declared intention 
to quit making payments at some future time does 
not constitute a present breach of the contract.?® 
Refusal by the purchaser to accept and pay for a 
title tendered in accordance with the terms of the 
sale constitutes a breach of his contract to pur- 
chase.*° 


[§ 724] d. Waiver of Delay or Default.41 Ac- 
ceptance of payment after the time fixed in the con- 
tract generally constitutes a waiver of the vendor’s 
right to insist that there has been a default on ac-| 
count of the delay,*? and by accepting payments at 
irregular intervals and in varying amounts the ven- 
dor waives a provision as to the time and amount of 
deferred payments during the period that the ir- 
regular payments are accepted;#? but the waiver 
for this period does not abrogate the contract pro- 
vision so that the vendor may not insist on compli- 
ance with it after the giving of a reasonable no- 


34. Hartsock vy. Mort, 25 A. 303, 
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tice;** and ordinarily waiver of time of payment 
may be terminated by the giving of notice and al- 
lowing the purchaser a reasonable time within which 
to perform.*® Silence of the vendor to the purchas- 
er’s suggestion that payment be made a day after it 
is due constitutes a waiver of the time of payment.*® 
A vendor’s refusal to convey on grounds other than 
the purchaser’s failure to perform is not a waiver 
of performance, where the purchaser has made no 
effort to comply with the contract and has made a 
proposition as to payment entirely foreign to the 
contract.** Acceptance of cash payments after the 
time has passed within which the purchaser is to set- 
tle a third person’s claim against the vendor as a 
part of the purchase price does not waive the provi- 
sion requiring the purchaser to settle the claim of 
the third person;*® and acceptance of overdue in- 
stallments does not waive the vendor’s right to de- 
mand final payment before delivery of the deed 
where full payment and delivery of the deed are con- 
eurremt conditions.4° The vendor’s failure to in- 
stitute ejectment proceedings to remove the vendee 
from the land does not constitute a waiver of the 
vendee’s default in failing to pay overdue install- 
ments of the purchase price.°° Where payment of 
taxes is not a condition precedent to vendor’s deliy- 
ery of deed and acceptance of a mortgage such acts 
do not constitute a waiver of the purchaser’s obliga- 
tion under the contract to pay taxes.°? 


Consideration for waiver.°2 A waiver of time of 
payment, if relied on, is sufficient to prevent the ven- 
dor from asserting that the purchaser is in default 
although no consideration has been given for the 
waiver;°* but for a waiver of payment to be perma- 
nent so that it cannot be terminated by notice from 
the vendor there must be a sufficient consideration 
to support a new contract.°4 


[§ 725] 2. Tender®>—a. Necessity®*—(1) In Gen. 
eral. Where the covenants or obligations of the par- 


52. Necessity of consideration for 


76 Md. 281. 


35. Fernandez v. Freiria, 29 Porto 
Rico 901. 
36. Jaeger v. O’Donoghue, 55 App. 


D.C. 383, 6 F.(2d) 686 [cert den 46 S, 
Ct. 1038, 269 U.S. 577, 70 L.Ed. 421]. 


37. Pierson v. Dorff, 223 NW. 579, 
198 Wis. 43. 


38. Sorensen v. Larue, 252 P. 494, 
43 Idaho 292. 


39. Powers v. Sunylan Co., (Tex. 
Commn.App.) 27 S.W.(2d) 129 [aff 
(Commn.App.) 25 S.W.(2d) 808 (rev 
(Civ-App.) 14 S.W.(2d) 894)]. 

40. Lane y. Chantilly Corporation, 
167 N.E. 578, 251 N.Y. 435, 68 A.L.R. 
653. 

41. Waiver: 

By one of several joint vendors see 

infra § 744. 

Of: 
eon aure of contract see supra § 
El: 


Payment as condition precedent to 
action for breach of contract see 
infra § 1673. 


Performance by vendor see supra § 
676. 


Tender of payment see infra § 726. 
Time: 
For acceptance of option see su- 
pra § 28. 
Of performance generally see su- 
pra § 259 


Vendor’s: 
Lien see infra § 1157. 
Right to rescind or forfeit con- 
tract see supra §§ 371-391. 

42. Koles v. Borough Park Co., 127 
N.Y.S. 671, 142 App.Div. 765; Cornely 
v. Campbell, 186 P. 563, 187 P. 1103, 
95 Or. 345; Gosling v. Jones, 257 P. 
1058, 70 Utah 49. 

43. Grippo v. Davis, 104 A. 165, 92 
Conn. 693. 

44, Grippo v. Davis, supra. 

45. Bledsoe v. Pacific Ready Cut 
Homes, 268 P. 697, 92 Cal.App. 641; 
Levin v. Hamilton, 206 N.W. 526, 233 
Mich. 203. 

[a] Purchaser entitled to reason- 
able time.—After the vendor has giv- 
en notice withdrawing a waiver as to 
the payment of installments the pur- 
chaser is entitled to a reasonable time 
within which to make payment of 
past due installments. Noyes v. 
Schlegel, 99 P. 726, 9 Cal.App. 516. 


46. Heagy v. Steinmark, 180 P. 93, 
66 Colo. 200. 

47. Burns v. Freling, 71 S.W. 1128, 
98 Mo.App. 267. 

48. Kane v. Gwinn Inv. Co., 212 P. 
256, 123 Wash. 320. 


49. Urban v. Yoakum, 264 P. 493, 
89 Cal.App. 202. 


50. Herpel v. Herpel, 127 N.W. 763, 
162 Mich. 606. 

51. Scott v. Brewster-Greene, 26 
F.(2d) 398. 


BAS generally see Waiver [40 Cyc 
3 J 


53. Casner v. Meyer, (Mo.App.) 191 
S.W. 1119. 
54. Bledsoe v. Pacific Ready Cut 


Homes, 268 P. 697, 92 Cal.App. 641; 
Home Trading Co. v. Hicks, (Tex.Civ. 
App.) 296 S.W. 627 [rev on ‘other 
grouude (Commn.App.) 11 S.W.(2d) 


55. Cross references: 
Generally see Tender 62 C.J. p 651. 


After default and before declaration 
of forfeiture see supra § 393. 


Authority of attorney to accept see 
Attorney and Client § 179. 

Condition precedent to: 

Action for breach of contract see 
infra § 1659. 

Recovery of purchase money paid 
see infra § 1600. 

Rescission see supra § 465. 
Failure to tender as defense to action 
for amount paid see infra § 1600. 

In action of equitable ejectment see 
Bjectment § 399, 

Interest affected by see Interest §§ 
145-149. 

Necessity of tender to entitle pur- 
chaser to specific performance see 
Specific Performance § 342. 

Recovery of possession without ten- 
der see infra § 1644. 

Under contracts generally see Con- 
tracts §§ 746-763. 

56. Generally see Tender §§ 3-5, 
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ties are mutual and dependent,®” or where payment ,; purchaser is excused where it is prevented by the 


by the purchaser is a condition precedent to the ven- 
dor’s obligation to perform,°* the purchaser, in order 
to put the vendor in default, must, as a general rule, 
tender to the vendor the amount due in accordance 
with the terms of the contract; and if the purchas- 
er’s obligation is not dependent on the obligation of 
the vendor to perform,®® or if it has not been waiv- 
ed or excused,°° the purchaser, to avoid being in de- 
fault himself, and to preserve his rights under the 
contract, must make a sufficient tender of the pur- 


chase money.®! 


[§ 726] (2) Excuse or Waiver.*? 


57. See infra § 1659; supra § 671; 
Contracts § 746; Specific Performance 
§ 342. 

Construction and operation of con- 
tract as to dependent and independent 
covenants see supra § 243.. 

58. See supra § 671. 

59. See supra § 243. 

60. See infra § 726. 

61. Cal.—Schwerin BEstate Realty 
Co. v. Slye, 159 P. 420,°173 Cal. 170; 
Bryan v. Baymiller, 272 P. 1106, 95 
Cal.App. 481. 

La.—Pruyn v. Gay, 106 So. 536, 159 
La. 981 [rev 2 La.App. 787]. 
Mich.—Daly v. Kramer, 

926, 2385 Mich. 581. 

Miss.—Sheliton vy. Usner, 110 So. 504, 
144 Miss. 693. : 

Mo.—Wimer v. Wagner, 20 S.W.(2d) 
650, 323 Mo. 1156, 79 ALR. 1231. 

Tex.—Evrage v. Lane, (Civ.App.) 
21 S.W.(2d) 594. 

Utah.—State Bank of Sevier v. 
American Cemént & Plaster Co., 10 
P.(2d) 1065. 

Wash.—Sleeper v. Bragdon, 88 P. 
1036, 45 Wash. 562. 

62. Excuses for default or delay in 
payment see supra § 717. 

Waiver of default or delay in pay- 
ment where forfeiture is sought see 
supra § 328. 

63. Ala.—Arrington v. 
92 So. 902, 207 Ala. 314. 

Jll.—Kennedy v. Neil, 165 N.E. 148, 
333 Ill. 629; Adams v. Pendarvis, 217 
1l.App. 535. 

N.J.—Miller v. Headley, 163 A. 665, 
112 N.J.Eq. 89 [aff 158 A. 118, 109 N.J. 
Iq. 436]; Meyer v. Reed, 109 A. 7338, 91 
N.J.liq. 237. 


N.Y.—Crump v. Mangan, 168 N.Y.S. 
679, 101 Misc. 568. 


S.C.—Dwight v. Parham, 107 S.E. 
908, 116 S.C. 223. 


[a] Failure to communicate with 
purchaser.—A tender is excused 
where it is prevented by the vendor’s 
conduct in refusing to answer the 
purchaser’s request to meet him for 
the purpose of receiving the purchase 
money and delivering the deed. Mey- 
er v. Reed, 109 A. 733, 91 N.J.Eq. 237. 


[b] Inability to find vendor.—A 
tender will be excused where the pur- 
chaser was ready and willing to pay 
and made every reasonable effort to 
find the vendor but was unable to 
do so. Crump v. Mangan, 168 N.Y. 
S. 679, 101 Misc. 568. 

64. U.S.—Moore vy. Beiseker, 147 F. 
367, 77 C.C.A. 545. 

Idaho.—Elson v. Jones, 245 P. 95, 
42 Idaho 349. 


Til.—Hutchingon v. Coonley, 70 N. 
EB. 686, 209 Ill. 437. 


Me.—Smith v. Jones, 12 Me. 332. 


or 


209 N.W. 


Blackwell, 


ceremony.°° 


conduet of the vendor,*®* or where the vendor has 
failed to comply with covenants on his part which 
are conditions precedent to the purchaser’s obliga-. 
tion to perform;** and no formal or complete ten- 
der is necessary where it is expressly waived in the 
contract,®> or where it would be a futile and useless 
Hence, a tender is excused where the, 
vendor, by word or act, indicates that he will not ae- 
cept a tender,®* or where he is unable to perform 
his obligations under the contract,®* or refuses un- 


conditionally,®® or except on objectionable and im- 


Tender by the 


Mo.—Kriling v. Cramer, 133 S.W. 
655, 152 Mo.App. 481. 

Tex.—Middleton v. Moore, (Civ. 
App.) 4 S.W.(2d) 988 [rev on other 
ae (Commn.App.) 12 S.W.(2d) 

Wis.—Douglass v. Ransom, 237 N. 
W. 260, 205 Wis. 439; Russell v. Ives, 
178 N.W. 300, 172 Wis. 1238. 


65. Bezold v. Potamkin, 156 A. 573, 
102 Pa.Super. 72. 


66. Elrod-Oas Home Bldg. Co. v. 
Mensor, 8 P.(2d) 171, 120 Cal.App. 485; 
Retsloff v. Smith, 249 P. 886, 79 Cal. 
App. 443; McLeod v. Hendry, 126 Ga. 
167, 54 S.E. 949; McWhirter v. Craw- 
ford, 72 N.W. 505, 73 N.W. 102i, 104 
Iowa 550; Ely v. Joslin, 208 P. 628, 
111 Kan. 638. 

67. Colo.—Flora yv. Glover, 193 P. 
665, 69 Colo. 210. 

Conn.—Griffin v. Smith, 125 A. 465, 
101 Conn. 219. 

Ga.—Miller v. Watson, 76 S.E. 585, 
139 Ga. 29. 


Iowa.—Bistline v. Koep, 185 N.W. 
455, 192 Iowa 687. 


Kan.—Golden y. Claudel, 118 P. 77, 
85 Kan. 465. 


Mass.—Lowe v. Harwood, 29 N.E. 
538, 139 Mass. 133. 


Miss.—Gannaway vy. Toler, 
129, 122 Miss. 111. 


N.C.—Gallimore v. Grubb, 72 S.E. 
62S L5OmN. Ce eo Gon 


Pa.—Hannan v. Carroll, 120 A. 665, 
SU Se Panmae. 


Tex.—Wason vy. Fowler, (Civ.App.) 
207 S.W. 958. 

Wash.—Bodin v. Wilcox, 224 P. 558, 
129 Wash. 208. 


68. Ala.—Drake v. Nunn, 97 So. 
211, 210 Ala. 1386; Griggs v. Wood- 
ruff, 14 Ala. 9. 


Conn.—Lunde v. Minch, 136 A. 552, 
105 Conn. 657; Janulewyez v. Quag- 
liano, 89 A. 897, 88 Conn. 60. 

Fla,—Bray v. Fain, 123 So. 739, 98 
Fla. 248, 250; Thomas v. Walden, 48 
So. 746, 57 Fla. 234. 


Ga.—McLeod v. Hendry, 54 S.B. 949, 
126 Ga. 167; Irwin v. Askew, 74 Ga. 
581; Bell v. Tucker, 139 S.E. 573, 37 
Ga.App. 254. 

Idaho.—Sorensen v. Larue, 252 P. 
494, 48 Idaho 292; Richards v. Jar- 
vis, 238 P. 887, 41 Idaho 287; Marshall 
v. Gilster, 201 P. 711, 34 Idaho 420. 


Tll.— Nelson v. Streu, 156 N.E. 313, 
325 Ill. 146; Seiberling v. Lewis, 93 
Tll.App. 549. 

Mo.—Smith v. Snodgrass, (App.) 
246 S.W. 968; Sims v. Spelman, 232 
S.W. 1071, 209 Mo.App. 186. 

N.J.—Safris v. Somers, 158 A. 512, 
108 N.J.Law 370; Naugle v. McVoy, 
115 A. 393, 96 N.J.Law 515; Moran v. 
Borrello, 132 A. 510, 4 N.J.Mise. 344. 


N.Y.—Hartley v. James, 50 N.Y. 


84 So. 


38; Russell v. Crowley, 132 N.Y.S. 
185, 147 App.Div. 361; Daly v. Bruen, 
84 N.Y.S. 971, 88 App.Div. 263; Hewi- 
son vy. Hoffman, 15 Daly 176, 4 N.Y.S. 
621; Mathewson v. Geer, 197 N.Y.S. 
690, 120 Misc. 120 [rev on other 
eee 205 N.Y.S. 451, 210 App.Div. 
eer ON ert v. Freeman, 33 N.C. 


S.D.—Benton v. Davison, 212 N.W. 
500, 51 S.D. 91. 


Vt.—Drew v. Bowen, 146 A. 254, 102 
Vt. 124. 


Wash.—Finch v. Sprague, 
257, 117 Wash. 650. 


W.Va.—Barrett v. McAllister, 11 S. 
E. 220, 33 W.Va. 738. 


Wis.—Miswald-Wilde Co. v. Armory 
Realty Co., 243 N.W. 492 [motion gr 
244 N.W. 589, mod on other grounds 
246 N.W. 305]. 


Eng.—Lovelock v. Franklyn, 8 Q.B. 
371, 55 W.C.L. 371, 115 Reprint 916. 


See Newman v. Baker, 10 App.D.C. 
187 (recognizing rule). 


[a] Even where payment is con- 
dition precedent to vendor’s perform- 
ance, tender is excused where it is 
certain that the vendor will be unable 
to perform his part of the contract. 
Mayer v. Gilster, 201 P. 711, 34 Ida- 

° b 


[b] Reason for nontender must be 
vendor’s inability to perform.—If the 
purchaser does not fail to make his 
tender because of the vendor’s inabili- 
ty to perform he cannot thereafter 
assert that the tender has been ex- 
cused because of the vendor’s inability 
to perform. Wimer v. Wagner, 20 
SARE Cy) 650, 323 Mo. 1156, 79 A.EL.R. 


69. U.S.—Sharp v. West, 150 F. 458. 


Ala.—Saunders: v. McDonough, 67 
So. 591, 596, 191 Ala. 119 [eit Cyc}. 


Conn.—Nothe v. Nomer, 8 A. 134, 54 
Conn. 326. 


D.C.—Newman v. Baker, 10 App.D. 
CRUST: 


Ill.—Raginsky v. Lawler, 145 N.E. 
189, 318 Ill. 441; Kopeyka vy. Wood- 
strom, 137 N.E. 137, 305 Ill. 69; Blunt 
v. Tomlin, 27 Ill. 93; Bolton v. Huling, 
91 Ill.App. 350 [rev on other grounds: 
63 N.E. 140, 195 Ill. 384]. 


Ind.—Kritz v. Moon, 163 N.E. 112, 
88 Ind.App. 5. 


Kan.—Ely v. Joslin, 208 P, 628, 112 
Kan. 638. 


Mass.—Minsky v. Zieve, 152 N.E.. 41%, 
255 Mass, 542, 51 A.L.R. 391; Sceanlam 
v. Geddes, 112 Mass. 15. 


Mich.—Range v. Davison, 218 N.W. 
789, 242 Mich. 73; Miller v. Smith, 103: 
N.W. 872, 140 Mich. 524. 

Mo.—Curtis v. Sexton, 100 S.W.. 17,. 
201 Mo. 217; Comstock v. Lager,. 78 
Mo.App. 390. See Wimer v. Wagner, 
20 S.W.(2d) 650, 323 Mo. 2156, 79 A. 


202 P. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 726-728] 


proper conditions,’° to do so, or fails to keep his 
appointment to appear at the time and place agreed 
on for performance by the parties;7! but the mere 
occupancy of the premises by persons who are ten- 
ants at will does render the vendor unable to per- 
form so as to excuse a tender where the purchaser’s 
obligation to pay is precedent to the vendor’s ob- 
ligation to convey and give possession;72 and it 
has been said that the purchaser is not excused from 
making tender simply because he thinks the vendor 
will be unable to perform within the time stipulat- 
ed.7? Equivocal speech of the vendor which does 
not clearly show that he does not intend to perform 
does not constitute a waiver.7* If the vendor re- 
fuses the tender until he is freed from a temporary 
disability to make the conveyance, and promises to 
let the purchaser know as soon as the conveyance 
can be made, the purchaser is relieved from tender- 
ing the purchase price until he receives notice from 
the vendor of the latter’s ability to convey.*> <A sub- 
sequent refusal to perform by the vendor is no ex- 
euse for not making a tender previously due;7® nor 
does the vendor’s refusal to accept an insufficient 
tender excuse the purchaser from making a further 
and proper tender.** 
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[§ 727] b. Effect.78 While a tender does not 
have the full effect of a payment so as to relieve the 
purchaser from all obligation to pay,’® a sufficient 
tender, and its rejection, is equivalent to a full com- 
pliance with the contract, in the sense that it enti- 
tles the purchaser to enforce his rights under the 
contract,®° or prevents the vendor from asserting 
that the purchaser is in default;§! and where the 
obligations of the parties are concurrent a tender by 
the purchaser has the effect of making the vendor 
the party in default.8? Also, a proper and unaccept- 
ed tender at the due date relieves the purchaser from 
future liability for the payment of interest on the 
purchase price,®* unless the purchaser fails to keep 
the tender open where he is required to do so.** 
Where the obligation of the purchaser to pay is de- 
pendent upon the obligation of the vendor to con- 
vey, a tender is not absolute so that it cannot be 
withdrawn but it is conditional upon the vendor 
performing the contract on his part.8° The pro- 
duction of the purchase money by a purchaser and 
its offer or tender is conclusive evidence of the pur- 
chaser’s ability and willingness to perform.®*¢ 


[§ 728] c. Requisites and Sufficiency$’—(1) In 
General. Although a tender need not contain an 


L.R. 1231 (recognizing rule); Jose v. 
Aufderheide, 293 S.W. 476, 222 Mo. 
App. 524 (holding tender not waived 
by vendor’s declaration that she 
would not give purchaser possession 
because she had no place to put her 
personal effects where there was no 
previous conduct on the part of the 
vendor showing that the tender would 
not be accepted if made). 

N.Y¥.—Roberts v. New York Life 
Ins. Co., 186 N.Y.S. 422, 195 App.Div. 
O7 ifafl 135 NVB. 9ble 2385 Neves 63915 
Stone v. Sprague, 20 Barb. 509; Bel- 
linger v. Kitts, 6 Barb. 273; Horwitz 
na Frankel, 104 N.Y.S. 7438, 54 Misc. 
651. 

N.C.—Crawford v. Allen, 127 S.E. 
521, 189 N.C. 434; Gaylord v. McCoy, 
77 S.E. 959, 161 N.C. 685. 

‘Or.—Merrill v. Hexter, 94 P. 972, 96 
P. 865, 52 Or. 138. 

Pa.—Schwartz v. Wesoky, 126 A. 
779, 281 Pa. 388; Piacentino v. Young, 
116 A. 407, 272 Pa. 556; Douglas v. 
Hustead, 65 A. 670, 216 Pa. 292; Zents 
v. Legnard, 70 Pn. 192; Henry v. Rai- 
man, 64 Am.D. 703, 26 Pa. 354. 

Tex.—Cornelius v. Harris, 
App.) 163 S.W. 346. 

Utah.—Evans v. Houtz, 193 P. 858, 
BT Utah 216. 

Vt.—Cobb v. Hall, 33 Vt. 2338. 

Wash.—Degginger vy. Martin, 92 P. 
‘674, 48 Wash. 1. 

Wis.—Russell v. Ives, 178 N.W. 300, 
172 Wis. 123. 

B:C.—Brown vy. Roberts, 17 B.C. 16, 
2 Dom.L.R. 523. 

70. ‘Cal.—Elrod-Oas Home _ Bldg. 
Co. v. Mensor, 8 P.(2d) 171, 120 Cal. 
App. 485. 

Ga.—Fraser v. Jarrett, 112 S.E. 487, 
153-Ga. 441. 

Idaho.—Shull v. Lawrence, 186 P. 
246, 32 Idaho 527. 

Md.—Hartsock v. Mort, 25 A. 303, 76 
Md. 281. 

N.Y.—Feist_v. Block, 
‘843, 115 App.Div. 211. : 

Wiash.—Bodin v. Wileox, 224 P. 558, 
12.9 Wash. 208. 

[a] Capacity and willingness to 
perform not waived.—While the ven- 
dor’s mefusal to accept the tender 


(Civ. 


100 N.Y.S. 


unless it includes an improper item 
excuses or waives an actual produc- 
tion of the money, it does not waive 
an existing capacity and willingness 
to perform. Adams & McKee Land 
oan v. Dugan, 228 P. 681, 68 Cal.App. 


71. Fletcher v. Painter, 105 P. 500, 
81 Kan. 195; Bauman v. Pinckney, 
23 N.E. 916, 118 N.Y. 604. 

72. Schwerin Estate Realty Co. v. 
Slye, 159 P. 420, 173 Cal. 170. 

73. Wimer v. Wagner, 20 S.W.(2d) 
650, 323 Mo. 1156, 79 A.L.R. 1231. 

74 Isom y. Johnson, 87 So. 543, 
205 Ala. 157. 

75. Harriman v. 
353, 184 Mass. 534. 


76. Heine v. Treadwell, 13 P. 503, 
72 Cal. 217. 

77. Manhassett Point Co! Vv. 
Nelle AS 109 N.Y.S. 959, 125 App.Div. 


Tyndale, 69 N.E. 


78. Avoidance of forfeiture by sub- 
sequent tender see supra § 393. 


Effect of tender generally see Ten- 
der § 66. 

79. Mayer v. West, 273 P. 849, 96 
Cal.App. 31; Gray v. Gurley, 159 S.W. 
1076, 252 Mo. 410. 


80. Kite v. Vickery, 111 S.E. 904, 
153 Ga. 301; Blunt v. Tomlin, 27 Ill. 
93; Lyon v. Bradfield, 145 N.W. 875, 
164 Iowa 368; Malys v. W. C. Hood 
Realty Corporation, 200 N.W. 943, 229 
Mich. 110. 


Sl. Hill v. Carter, 59 N.W. 413, 101 
Mich. 158; Gray v. Gurley, 159 S.W. 
1076, 252 Mo. 410; Nevins v. Thomas, 
16 S.W. 332, 80 Tex. 596. 


[a] Hence, a vendor’s right to de- 
clare a forfeiture, on a default in 
payment of interest, is lost by a ten- 
der of the interest, although he refuse 
it. Hill v. Carter, 59 N.W. 413, 101 
Mich. 158. 


82. Fogler v. Purkiser, (Cal.App.) 
16 P.(2d) 305; Voris v. McIver, 171 
NES 263, 339 Ill. °340; Hartsock wv. 
Mort, 25 A. 303, 76 Md. 281; Berberet 
v. Myers, 144 S.W. 824, 240 Mo. 58. 


{a] Refusal of tender under one 
contract has no effect on other con- 
tract so as to put the vendor in 
default under the latter contract al- 


though the two contracts are closely 
related. Roburt v. Holmes, 248 S.W. 
646, 213 Mo.App. 195. 


&3. U.S.—Neely v. Williams, 149 F. 
60, T9UC. CuAG $2: 


Ala,—Park v. Wiley, 67 Ala. 310. 


Fla.—Bray v. Fain, 123 So. 739, 98 
Fla. 248, 250. 


a vai ae v. Smith, 7 Harr.&J. 


Mass.—Davis v. Parker, 14 Allen 94 
le 12 Wall. (U.S.) 457, 12 Am.D. 


Mo.—Gray v. Gurley, 159 S.W. 1076, 
252 Mo. 410. 


DEAD maa v. Rabe, 52 N.Y.Super. 


Okl.—Miller v. McDonald, 163 P. 
533, 63 Okl. 167. 


Pa.—Thompson v. 
Adm’r, 47 Pa. 353. 


Pest eek Pp v. Willhite, 3 Head 


Utah.—Evans v. Houtz, 193 P. 858, 
57 Utah 216. 


Wis.—Douglass v. Ransom, 237 N. 
W. 260, 205 Wis. 439. 


See Wood v. Howland, 101 N.W. 756, 
127 Iowa 394 (recognizing rule, but 
holding tender to be _ insufficient); 
Humphries vy. Horne, 3 Hare 276, 25 
Eng.Ch. 276, 67 Reprint 386 (holding 
purchaser liable for interest on pur- 
chase money paid into court as the 
price of an injunction sought to re- 
strain the vendor from collecting the 
purchase money since the case is one 


McKinley’s 


-of a retainer by the purchaser while 


he is wrongfully asserting a claim 
which ultimately fails). 


[a] Vendor’s acceptance of check 
for down payment operates as tender 
of down payment and prevents ac- 
cerual of interest thereon. Douglass 
encom: 237 N.W. 260, 205 Wis. 


84. See infra § 736. 


85. Alpern v. Farrell, 
706, 133 App.Div. 278 


86. Alpern v. Farrell, supra. 
87. Generally see Tender §§ 6-60. 


In suits for specific performance 
see Specific Performance §§ 344-346. 
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offer to do things which the purchaser is not by the 
contract required to do,**® to be sufficient. it must 
amount to a legal effort to do that which the con- 
tract requires the purchaser to do;8® it must bear 
evidence of its sufficiency upon its face;?° 
under some statutes, be coupled with a present abil- 
ity to do that which is offered to be done.?! 
a statute requires the tender or offer to be made 
in good faith and with a willingness to perform, a 
tender or offer is insufficient where the purchaser 
has no intent of actually performing it.?? 


[§ 729] (2) Production.°®? 


Unless the actual pro- 
duction of the purchase price is excused by the ven- 
dor’s refusal to accept the vendee’s offer of perform- 
ance,®* or the obligations of the parties are mutual 
and dependent,®® to have a sufficient tender the pur- 
chase price must actually be produced and offered to 


VENDOR AND PURCHASER 


and, 


Where 


the vendor;°* and it is not sufficient for the purchas- 


88. Fitzgerald v. Boyle, 193 P. 1109, 
57 Utah 234. 


89. Troughton v. Eakle, 208 P. 161, 
58 CalApp.. 161. 


90. Sleeper v. Bragdon, 88 P. 1036, 
45 Wash. 562. See Smith v. Jones, 12 
Me. 332 (where tender of notes signed 
by a partner in the partnership name 
was held sufficient although author- 
ity of the executing partner was not 
apparent on the face of the tender). 


[a] Mortgage executed by agent 
failing to show his authority.—W here 
the contract requires the purchaser to 
give a mortgage by way of perform- 
ance, and the purchaser’s agent ten- 
ders a mortgage executed by the lat- 
ter with no showing of the agent’s 
authority to execute the mortgage, 
the tender is insufficient although the 
agent had authority in fact at the 
time of the tender. Sleeper v. Brag- 
don, 88 P. 1036, 45 Wash. 562. 


91. McCarthy v. Grider, 237 P. 751, 
72 Cal.App. 398; Troughton v. Eakle, 
208 P. 161, 58 Cal.App. 161. 


92. Fox -v. Robinson, 123 P. 813, 
18 Cal.App. 585. 


93. Generally see Tender §§ 41-44. 


94. Latimer v. Capay Valley Land 
Co: 70" PY 82, 137 Cal. 286; Mlora’ v. 
Glover, 193 P. 665, 69 Colo. 210;, Kite 
y. Vickery, 111 S.E. 904, 153 Ga. 301. 


[a] Refusal by vendor’s insuffi- 
cient offer of performance.—W here, 
on a tender and offer of performance 
by a purchaser conditioned on per- 
formance by the vendor, the vendor 
tenders a deed not sufficient to con- 
vey a good title, it is a refusal of the 
offer so that the purchaser need not 
actually produce the money to have a 
valid tender. Latimer v. Capay Val- 
ley Land Co., 70 P. 82, 137 Cal. 286. 


95. Walker v. Close, 125 So. 521, 
126 So. 289, 98 Fla. 1103; Kopeyka v. 
Woodstrom, 137 N.E. 137, 305 Ill. 69; 
Davis v. Barada-Ghio Real Estate Co., 
143 S.W. 1108, 163 Mo.App. 328. 


[a] “fender” in the case of de- 
pendent obligations does not neces- 
sarily mean a completely formal ten- 
der by production of the money, but 
a present readiness, willingness, and 
ability in good faith to perform the 
acts required, provided the vendor 
will concurrently do the things which 
he is required by the contract to do, 
together with notice by the purchaser 
of his willingness and ability to per- 
form. Walker v. Close, 125 So. 52i, 
126 So. 289, 98 Fla. 1103; Kopeyka v. 
Woodstrom, 137 N.E. 137, 138, 305 M1. 
69 (“It is not necessary in cases of 
this character that the same kind of 


tender be made as in cases of payment 
of a debt, where the money is offered 
to the creditor unconditionally, and 
the transaction is completed and end- 
ed. The tender required in cases of 
this character is an offer with the 
ability to do the act required on the 
part of one party provided the other 
will concurrently do what he is re- 
quired to do’). See to same effect 
Lunde vy. Minch, 136 A. 552, 105 Conn. 
657 (dicta). \ 

96. Me.—Drummond v. Churchill, 
17 Me. 325. 


Mass.—Frazier y. Cushman, 12 
Mass. 277. 

Mich.—Pappas y. Harrah, 191 N.W. 
221, 221 Mich. 460. 


N.Y.—AlI]pern v. Farrell, 117 N.Y.S. 
706, 133 App.Div. 278. 


Wash.—Chambers v. Slethei, 238 P. 
924, 136 Wash. 


97. Drummond y. Churchill, 17 Me. 
325; Hawkins v. Lasell, 198 N.W. 711, 
47 S.D. 347; Chambers v. Slethei, 238 
P. 924, 186 Wash, 84, 


[a] Putting money on deposit to 
créait of vendor, and notifying him 
thereof, does not constitute a suffi- 
cient tender where the bank in which 
the deposit is made has not been 
designated by the vendor as a de- 
positary through whom payment’ can 
be made. Chambers v. Slethei, 238 P. 
924, 186 Wash. 84; Boger v. Bell, 146 
P. 179, 84 Wash. 131. See Rice v. 
Gibbs, 50 N.W. 436, 33 Neb. 460 (hold- 
ing that if the vendor cannot be 
found, a deposit of the sum due by 
the purchaser with his bankers and 
notice of such deposit mailed to the 
vendor is sufficient). 


98. Isom v. Johnson, 87 So. 543, 205 
Ala. 157; Frazier v. Cushman, 12 
Mass. 277; Clark y. Dye, 197 N.W. 


209, 158 Minn. 217. 

99. Generally see Tender §§ 45-49. 

Conditional tender in suit for spe- 
cific performance see Specific Per- 
formance § 345. 

1. U.S.—Eastern Oregon Land Co. 
v..Moody, 198 F. 7, 119 C.C.A. 135 [rev 
180 F. 532]. 

Cal.—Bryan v. Baymiller, 272 P. 
1106, 95 Cal.App. 481; Troughton y. 
Bakle, 208 P. 161, 58 Cal.App. 161. 

Conn.—Treadwell v. Brooks, 
Conn. 262 

Ohio.—McCrea v. Martien, 32 Ohio 
St. 38. 

Utah.—Foxley v. Rich, 99 P. 666, 35 
Utah 162. 

[a] Tender conditioned on convey- 
ance is improper where, by the ex- 


50 


by 


[§§ 728-731 


er to inform the vendor that he has the money ready 
elsewhere,’ or that. he ean borrow the money from 
a third person if the vendor will accept it.°® 


[§ 730] (8) Conditions.°® A tender is insufficient 
if it is made on conditions other than those which, 
under the contract, are precedent to the purchaser’s 
obligation to perform;! but the tender can be made 
subject to conditions on which the obligation to pay 
is dependent,” and where the obligations are mutual 
and concurrent, the purchaser ¢an condition his ten- 
der on performance by the vendor so that he need 
not part with the purchase money until a conveyance 
has been received.® 


[§ 731] (4) Amount. 
properly be of an amount in excess of the amount 
due with directions to the vendor to take out what 
is due him,® to be sufficient and effective a tender 


While the tender may 


press terms of the contract, nayment 
by_the purchaser is a condition pre- 
cedent to the vendor’s obligation to 
convey. Troughton vy. Eakie, 208 Fb. 
161, 58 Cal.App. 161. 


[b] Conveyance of other lands.— 
The tender is insufficient where it im- 
poses the condition that the- vendor 
execute deeds to lands not covered by 
the contract. Foxley v. Rich, 99 P. 
666, 35 Utah 162. 

2. Neely v. Williams, 149 F. 60, 79 
CiCxA 822 

3. Fla.—Walker v. Close, 125 So. 
521, 126 So. 289, 98 Fla. 1103. 


Ill.— Kopeyka v. Woodstrom, 137 
N.E. 137, 305 Ill. 69; Blunt v. Tomlin, 
27. Tl. 98. 


Ind.—Maris v. Masters, 67 N.E. 699, 
31 Ind.App. 235. 


Mo.—Comstock v. Lager, 
App. 390. 


N.Y.—Alpern y. Farrell, 117 N:Y.S 
706, 133 App.Div. 278. 


Wash.—Ingram v. Golden Tunnel 
Min. Co., 65 P. 549, 25 Wash. 318. 


See Marsh v. Holley, 42 Conn. 453: 
(recognizing the rule). 


{a] In California under Civ. Code 
§ 1498, the purchaser may make his 
offer or tender of payment on condi- 
tion that he receive at the same time 
a conveyance of good title where the 
obligations of the parties are concur- 
rent and dependent. Gervaise v. 
Brookins, 103) B. 2829, 156) Cal dos. 
Latimer v. Capay Valley Land Co., 70 
Perse, lan \Calvexsonue = 


[b] Im Georgia, under a statute 
providing that a tender must be ‘un- 
conditional except for a receipt in 
full or delivery of the obligation,” 
it is held broadly and without qual- 
ification that a tender conditioned 
upon a conveyance by the vendor is 
invalid or insufficient. Fraser v. Jar- 
rett, 112 S.E. 487, 153 Ga. 441; Terry 
v. Keim, 49 S.E. 736, 122 Ga. 43; Mor- 
ris v. Continental Ins. Co., 42 S.E. 
474, 116 Ga. 53; Elder v. Johnson, 42 
S.E. 51, 115 Ga. 691; De Graffenried 
v. Menard, 30 S.E. 560, 103 Ga. 651: 
Cothran v. Scanlan, 34 Ga. 555; Jeanes 
v. Atlanta & Lowry Nat. Bank, 130 
S.E. 353, 34 Ga.App. 568. See Graham 
v. Jones, 275 F, 790 (apparently ap- 
plying Georgia rules). 

4. Generally see Tender §§ 6-17. 


Avoidance of forfeiture by tender 
of insufficient amount see supra § 393. 

5. Walsh y. Colvin, 101 P. 1085, 
53 Wash. 309. 


Tender of more than is due see 
Tender § 10. 


78 Mo. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 731-735] 


must be for a specific amount,® which must be at 
least the full amount due under the contract; and 
a delayed tender, made after the time specified for 
payment, is insufficient unless it includes an amount 
sufficient to compensate the vendor for the expense 
or damage he has incurred by reason of. the delay of 
the vendee,* but the tender need not be of a suffi- 
cient amount to pay other debts that the purchaser 
owes to the vendor.® If the property is to be sold 
free from encumbrances, which the vendor has failed 
to remove, the tender is sufficient if it is for the con- 
tract price less an amount sufficient to remove the 
encumbranées;*° and, where money of the vendee 
has been placed in the hands of the vendor for an- 
other specified purpose which has been accomplished, 
leaving an excess still in the hands of the vendor 
at the time the purchase money is due, the vendee 
may deduct the amount of the excess from the ten- 
der to be made under the contract;11 but the ten- 
der will be insufficient if the purchaser attempts to 
make arbitrary deductions for unliquidated claims 
which he asserts against the vendor.}2 

[§ 732] (5) Medium.t? Where the contract re- 
quires the payment to be “in cash,” the tender of 
a check is insufficient.!4 

[§ 733] (6) To Whom Made.'® The tender may 
be made to a duly authorized agent or depositary as 
well as to the vendor himself ;*® and, unless the pur- 


6. Eastern Oregon Land Co. v. 
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Removal of encumbrance by appli- 
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pose of the tender is to put the vendor himself in 
default,'* to a third person to whom the vendor has 
transferred his rights;1* but otherwise a tender to 
a third person who is not the vendor’s authorized 
agent is insufficient.1® Generally the tender may 
be made to the vendor although he has conveyed the 
property to a third person between the time of mak- 
ing the contract and the time payment is due there- 
under ;*° but where the contract provides that the 
vendor himself, his heirs, or assigns, will make the 
conveyance whenever the purchaser discharges a 
particular note, the tender should be made to one 
to whom the vendor has assigned the note and the 
land;*+ and, where a conveyance provides that the 
grantor might repurchase of the “grantee or his as- 
signs,” a demand and tender by the grantor, with 
knowledge of the sale of the land by the grantee to 
a third person, should be made to the assignee.?” 


[§ 734] (7) By Whom Made.?* The tender may 
properly be made by some one authorized to repre- 
sent the purchaser,** or by an assignee to whom the 
purchaser has assigned his interest in the contract,?® 
but the vendor need not recognize the tender of one 
claiming to be an assignee of the vendee but to whom 
the contract has not actually been assigned.?® 


[§ 735] (8) Time and Place.*7 Unless time is 
clearly of the essence of the contract,?’ it is gener- 
ally not strictly required that the tender take place 


224 P. 558, 129 Wash. 208. 


Moody, 198 F. 7, 119 C.C.A. 135 [rev 
180 F.. 532]; McCracken v. Bay City 
Land Co., 183 P. 9, 93 Or. 461. 

7. Cal.—Adams & McKee Land Co. 
v. Dugan, 228 P. 681, 68 Cal.App. 226. 


Fla.—Chandler v. Wright, 16 Fla. 
10. . 


Iowa.—Moore v. Elliott, 239 N.W. 
32, 213 Iowa 374; Wood v. Howland, 
101 N.W. 756, 127 Iowa 394; McLaugh- 
lin v. Royce, 78 N.W. 1105, 108 Iowa 
254; McWhirter v. Crawford, 72 N. 
W. 505, 73 N.W. 1021, 104 Iowa 550. 


La.—Pruyn y. Gay, 106 So. 536, 159 
La. 981 [rev 2 La.App. 787]. 


N.Y.—-Gavibaldi Realty & Construc- 
tion Co. v. Santangelo, 149 N.Y.S. 669, 
164 App.Div. 513 [aff 221 N.Y. 673, 117 
N.E. 1067 mem]. : 

Ohio.—McCrea v. Martien, 32 Ohio 
St. 38. 


Tex.—Phipps v. Fuqua, (Civ.App.) 
32 S.W.(2d) 660; Tucker v. McCul- 
lough, (Civ.App.) 209 S.W. 236. 

Utah.—Foxley v. Rich, 99 P. 666, 35 
Utah 162. 

[a] Amount where purchaser fails 
to pay assumed mortgage.—W here 
the vendor has been compelled to sat- 
isfy a mortgage debt which the pur- 
chaser has assumed as a part of the 
purchase price, a tender of the full 
amount otherwise due without includ- 
ing the mortgage debt is insufficient. 
Wood v. Howland, 101 N.W. 756, 127 
Iowa 394. 

[b] FPurchaser at his peril must 
see amount tendered is large enough 
where the correct amount is not with- 
in the exclusive knowledge of the 
vendor. Adams & McKee Land Co. v. 
Dugan, 228 P. 681, 68 Cal.App. 226; 
Tucker v. McCullough, (Tex.Civ.App.) 
209 S.W. 236. 

8. Jones _v. Berkey, 148 N.W. 375, 
181 Mich. 472. 

» 9 Murphy vy. Hussey, 
117 La. 390. 

10. Murphy v. Hussey, 41 So. 692, 
117 La. 390; Grogan v. Lea, (Tex.Civ. 
App.) 269 S.W. 1070. 


41 So. 692, 


cation of purchase money see supra 
§ 583. 

ll. Leafgreen v. Labar, 124 A. 443, 
280 Pa. 215. 


12. Foxley v. Rich, 99 P. 666, 35 
Utah 162. 
13. Cross references: 


Generally see Tender §§ 26-37. 


In suit for specific performance see 
Specific Performance § 344. 


Of payment see infra § 767. 


14. Mesa Market Co. v. Crosby, 174 
EB. 96, 98 C.C.A. 70;. Chertok v..Kas- 
sabian, 151 N.E. 108, 255 Mass. 265; 
Smith v. Severn, 139 N.W. 858, 93 Neb. 
148. 

15. Generally see Tender §§ 55-59. 

To whom payment. may and must 
be made see infra § 772. ; 

16. Dolton v. Cain, 14 Wall. (U.S.) 
472, 20 L.Ed. 830; Atlantic Mortgage 
& Finance Co. v. Hamilton, 40 F.(2d) 
583 [cert den 51 S.Ct. 75, 282 U.S. 
869, 75 L.Ed. 767]; Watkins v. Youll, 
96 N.W. 1042, 70 Neb. 81; Degginger 
v. Martin, 92 P. 674, 48 Wash. 1. 

[a] Agent authorized to execute 
contract of sale is a proper person to 
whom to make the tender. Degginger 
v. Martin, 92 P. 674, 48 Wash. 1. 


{[b] Death of vendor causing agent 
to refuse money.—Where the vendor 
is an alien, and his agent declines to 
accept the money because he has 
heard a rumor of the vendor’s death, 
and the purchaser remains ready and 
willing to pay, the tender is sufficient, 
Dolton v. Cain, 14 Wall. (U.S.) 472, 20 
L.Ed. 830. 

[ec] Bank holding deed in escrow. 
—Where a purchaser tenders to the 
bank holding the deed in escrow a 
check for the balance of the price, 
which the bank offers to cash, the ten- 
der is sufficient. Kessler v. Pruitt, 93 
P. 965, 14 Idaho 175. 


17. Parkside Realty Co. v. Mac- 
Donald, 137 P. 21, 166 Cal. 426. 
18. Zadigian v. Gard, 193 N.W. 


783, 223 Mich. 147; Bodin v. Wilcox, 


19. Short v. Knight, 15 La. 483, 
ai a v. Usner, 110 So. 504, 144 Miss. 


20. Parkside Realty Co. v. Mac- 
Donald, 137 P. 21, 166 Cal. 426; Har- 
rington vy. Barnes, 10 Cush. (Mass.) 
106; Frank v. Stratford-Handcock, 
1. Px A84,°138)) Wyo. 37,7110" Amn Sire 
963, 67 L.R.A. 571. 

[a] Tender to vendor’s grantees is 
unnecessary although the purchaser 
knows of the transfer. Parkside Real- 
ty Co. v. MacDonald, 137 P. 21, 166 
Cal. 426. 


21. Burt v. Henry, 10 Ala. 874. 
22. McLaughlin v. Royce, 78 N.W. 


1105, 108 Iowa 254. 

23. Generally see Tender §§ 51-54. 

24. Watkins y. Youll, 96 N.W. 
1042, 70 Neb. 81. 

25. Harrington v. Barnes, 10 Cush. 
(Mass.) 106; Poehler ‘v. Reese, 80 N. 


W. 847, 78 Minn. 71; Wolz v. Parker, 
35 S.W. 1149, 134 Mo. 458; Moran vy. 
Borrello, 132 A. 510, 4 N.J.Misc. 344. 


[a] Partial assignment.—W here 
the purchaser dies leaving several 
heirs, and some of the heirs make an 
assignment of their interest under 
the contract, their assignee may prop- 
erly make a tender of the amount due 
under the contract. Poehler y. Reese, 
80 N.W. 847, 78 Minn. 71. 


rove Banton y. March, 2 Sask.L. 
27. Cross references: 


Construction and operation of con- 
tract as to time of payment see su- 
pra § 236. 

Forfeiture or rescission because of de- 
lay in payment see supra §§ 324— 

Place generally see Tender §§ 23-25. 

Time: 

Generally see Tender §§ 18-22. 

Of payment for specific perform- 
ance see Specific Performance §§ 
375-376. 

28. Cal.—Troughton v. Eakle, 208 
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at or within the time fixed or limited for perform- 
ance.?® If payment and conveyance are to be made 
on a specified date, a tender of payment before that 
time is unavailing;*® and where the purchase price 
is payable in installments, the purchaser cannot put 
the vendor in default by tendering the entire price 
at a time before all the installments are due,*+ un- 
less the contract gives the purchaser an option to 
pay the entire purchase price on or before the dates 
specified.®? 


Place. While it has been said that a purchaser 
need not go outside of the state to tender perform- 
ance on his part,?* there is authority to the effect 
that in ease of a sale by a nonresident vendor the 
tender must be made at the place of his residence ;*4 
and tender must usually be made at the place speci- 
fied in the contract, a tender at some other place be- 
ing insufficient.2> Under a statute permitting a ten- 
der to be made at the creditor’s residence if he evades 
the debtor, a purchaser may tender the purchase 
money at the vendor’s residence where the latter 
evades the former to prevent a tender of perform- 
ance;*® but the mere fact that the vendor is not 
at home when the purchaser calls does not justify 
the making of the tender to the vendor’s wife, in the 


P. 161, 58 Cal.App. 161. 
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purchaser’s death, the contract was 
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absence of a showing that the vendor could not have 
been easily found.** ; 


[§ 736] (9) Keeping Tender Good.** If the debt 
is absolutely due, the tender, to be effective to stop 
the running of interest, must be kept good;*® but 
if the agreement is executory and the purchaser is 
bound to pay only on performance of concurrent 
covenants by the vendor, the tender need not be kept 
good!® or paid into court;#! and it has been said 
that the only thing which is affected by a failure to 
keep the tender good is the accrual of interest after 
the date of the tender.t2 Where authorized by stat- 
ute, the tender can be kept good by depositing the 
money in a bank.*® To keep the tender good it is 
not necessary that the purchaser keep the particu- 
lar bank account, from which the tender was made 
by check, at a figure above the amount due, but it 
is sufficient if he remains always able to meet the 
vendor’s demand for the tender in case he changes 
his mind.*4 

[§ 737] (10) Waiver of Objections.*5 Any de- 
fect or insufficiency in the tender is waived where 
the vendor refuses or rejects the tender on other 
grounds without objecting to its sufficiency;*® and 
if the vendor objects to the sufficiency of the tender 


Wood v. Rabe, 52 N.Y.Super. 479; 


D.C.—Newman v. Baker, 10 App.D. 
Cy 18i. 

Idaho.—Kessler v. Pruitt, 93 P. 965, 
14 idaho 175. 


La.—Pruyn v. Gay, 106 So. 536, 159 
La. 981 [rev 2 La.App. 787]. 


N.C.—Bateman v. Hopkins, 73 S.E. 
133, 157 N.C. 470, Ann.Cas.1913C 642. 


Wash.—Boger v. Bell, 146 P. 179, 
84 Wash, 131. 


[a] After forfeiture, because of 
default of the vendee, the vendor is 
not obliged to accept a tender. South- 
port Mill v. Friedrichs, 132 So. 346, 
171 La. 786; -Clark v. Dye, 197 N.W. 
209, 158 Minn. 217; Boger v. Bell, 146 
P. 179, 84 Wash. 131. 


29. Ahl v. Johnson, 20 How. (U.S.) 
511, 15 L.Ed. 1005. See also Cameron 
v. Ward, 22 Ga. 168 (holding that, 
where one who has taken legal title 
as security agrees to reconvey to the 
owner upon repayment of the sum ad- 
vanced by a specified time, a tender 
by the owner at any time before the 
legal title holder has sold the land to 
a third person and received the pay 
therefor is sufficient). 


Construction and operation of con- 
st as to time of payment see supra 
Delay in payment as: 
Defeating purchaser’s right to spe- 


cific performance see Specific Per- 
formance §§ 375, 376. 


Ground for forfeiture or rescission 
by vendor see supra § 324. 
30. Reed v.-Rudman, 5 Ind. 409; 
Barrell v. Britton, 148 N.E. 134, 252 
Mass. 504. 


31. Hanson v. Fox, 99 P. 489, 155 
Cal. 106, 132 Am.S.R. 72, 20 L.R.A.N.S. 
338 and note; Porten v. Peterson, 166 
N.W. 183, 189 Minn. 152; Moseley v. 
Witt, 60 S.E. 520, 79 S.C. 141; Ruther- 
ford v. Walker, 1 Alta.L. 122. See 
Robberson v. Clark, 158 S.W. 854, 173 
Mo.App. 301 (holding tender of all un- 
paid installments not improper where, 
under a contract for the sale of land, 
unpaid installments did not draw in- 
terest until due, and, in case of the 


to be treated as fully paid). 

32. Gervaise y. Brookins, 
329, 156 Cal. 103. 

33. Christy v. Baiocchi, 102 P. 752, 
53 Wash. 644; Degginger v. Martin, 
92 P. 674, 48 Wash. 

[a] In Alberta tender should be 
made at the Land Titles Office where 
the vendor resides outside the prov- 
ince and no place of payment is men- 
tioned in the contract. Simson v. 
Young, 10 Alta.L. 310. 

34. Mesa Market Co. v. Crosby, 174 
F. 96, 98 C.C.A. 70. 


103 P. 


35. Smith v. Jones, 12 Me. 332. 

Piace of performance generally see 
supra § 233. 

36. Stein y. Leeman, 119 P. 663, 
161 Cal. 502. 

37. Fox v. Robinson, 123 P. 813, 18 


Cal.App. 585. 


ee Generally see Tender §§ 61-65, 


Necessity for specific performance 
see Specific Performance § 346, 


39. Park v. Wiley, 67 Ala. 310; 
Thayer v. Meeker, 86 Ill. 470; Scheer 
v. Nelson, 205 N.W. 250, 113 Neb. 821; 
McCrea v. Martien, 32 Ohio St. 38. 
See Henry v. Raiman, 25 Pa. 354, 64 
Am.D. 703 (dicta that tender must be 
kept good by bringing the money in- 
to court where it is absolutely due). 


{a] In Louisiana, under Civ. Code 
arts 2535, 2536, 2537, while a purchas- 
er may suspend payment of the price 
if he has just reason to fear that he 
will be disquieted in his possession, 
yet even in such case he must make 
an actual deposit of the price ii order 
to relieve himself from the payment 
of interest. Brother v. Cronan, 15 La. 
Ann. 256; Liddell v. Rucker, 13 La. 
Ann. 569; Ferraud v. Claiborne, 9 Rob. 
424; Erwin v. Greene, 7 Rob. 175; 
Ball vy. Le Breton, 19 La. 147; Hamp- 
ton v. Barrett, 13 La. 338. 


Effect of tender on obligation to pay 
interest see supra § 727. 


40. McElwee v. Beckwith, 244 P. 


1084, 198 Cal. 341; King v. Ruckman, 
24 N.J.Eq. 298 [aff 24 N.J.Eq. 556]; 


fp hompaen v. McKinley’s Adm’r, 47 Pa. 


[a] Deposit in escrow unnecessa- 
ry.—The purchaser, to preserve his 
right to enforce the contract, need not 
keep the tender alive by depositing 
the money in escrow during a period 
when the vendor is unable to per- 
form a concurrent obligation on his 
part. McElwee v. Beckwith, 244 P. 
1084, 198 Cal. 341. 


41. Fla.—Bray v. Fain, 123 So. 739, 
98 Fla. 248, 250. 


ahr retae  s v. Atkinson, 21 Mich. 
ol. 

Minn.—Murray v. Nickerson, 95 N. 
W. 898, 90 Minn. 197. 


i v. Rabe, 52 N.Y.Super. 


Pa.—Henry vy. Raiman, 25 Pa. 354, 
64 Am.D. 703. 

42. Beckmann v. Beckmann, (Mo. 
App.) 51 S.W.(2d) 136. 


43. Troughton v. Eakle, 208 P. 161, 
58 Cal.App. 161. 


44. Beckmann v. Beckmann, (Mo. 
App.) 51 S.W.(2d) 136. 


45. Generally see Tender §§ 13-17. 


46. U.S.—Atlantic Mortgage & Fi- 
nance Co. vy, Hamilton, 40 F.(2d) 583 
[cert den 51 S.Ct. 75, 282 U.S. 869, 75 
L.Ed. 767]. 


Cal.—Lucy v. Davis, 126 P. 490, 163 
Cal. 611; Latimer v. Capay Valley 
Land Co., 70 P. 82, 187 Cal. 286; Ray 
Thomas, Inc., v. Cowan, 277 P. 1086, 
99 Cal.App. 140; Harder v. Lang Real- 
ty Co., 214 P. 1017, 61 Cal.App. 394. 


Ga.—kKite v. Vickery, 11 .E. 4 
153 Ga. 301. bear eae 


Ill.—Raginsky v. Lawler, 145 N.E. 
189, 313 Ill. 441; Fox v. Grange, 103 
N.E. 576, 261 Ill. 116; Thayer v. Meek- 
er, 86 Ill. 470. 

Ind.—Lahr v. Broyles, 155 N.E. 709, 
86 Ind. App. 33. 

Iowa.—Nolan v. Foley, 
310, 141 Iowa 671. 

Md.—Hartsock v. Mort, 25 A. 303, 
76 Md. 281. 

Mass.—Minsky v. Zieve, 152 N.E. 


120 N.W. 


or later cases, developments and changes in the law see Annotations, same title and section number, 
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on one or more specified grounds, he thereby waives 
his right to object to it on other grounds.*? 


[§ 738] 3. Interest¢S—a. In General—(1) Where 
If the contract ex- 
pressly provides for the payment of interest on the 
purchase money, it is the purchaser’s duty, unless 
he is excused by the conduct of the vendor in with- 
holding possession where it should have been deliv- 
ered,°° or in repudiating the contract and wrongfully 
dispossessing the purchaser,®! to pay interest in ac- 
cordance with the terms of the contract,®2 even dur- 
ing a period that a misdescription in the deed from 
the vendor to the purchaser remains uncorrected.>* 
If the contract provides for the payment of inter 


Provided for by Contract.*® 


41, 255 Mass. 542, 51 A.L.R. 391. 


N.Y.—Juvelier v. Jamaica Park 
South Realty Corp., 158 N.Y.S. 167, 
94 Misc. 287. 


Pa.—Leafgreen vy. Labar, 124 A. 443, 
280 Pa. 215. 


Wash.—Walsh v. 
1085, 53 Wash. 309. 


W.Va.—Crowley v. Vaughan, 106 S. 
E. 539, 88 W.Va. 223. 


Wis.—Inglis v. Fohey, 
857, 1386 Wis. 28. 


{a] Objection to amount of tender 
is waived by the vendor’s refusal of 
tender on the ground that the contract 
has been forfeited. Thayer v. Meeker, 
86 Ill. 470; Nolan v. Foley, 120 N.W. 
31Q, 141 Iowa 671. But see McWhir- 
ter v. Crawford, 72 N.W. 505, 73 N.W. 
1021, 104 Iowa 550 (holding that a 
statute as to waiver, which provides 
that ‘‘the person to whom a tender is 
made, must, at the time, make any ob- 
jection which he may have to the 
money, instrument, or property ten- 
dered, or he will be deemed to have 
waived it,” refers only to the charac- 
ter and kind of money rather than to 
the amount, so that a defect in the 


Colvin, 101 P. 


116 N.W. 


tender which is due to inadequacy in] C 


amount is not waived by the vendor’s 
failure to object). 


{b] In California (1) under Code 
Civ. Proc. § 2076, if a vendor does not 
specifically object to a tender, and 
assigns no other reason for refusing 
it than that he does not want the 
money, he cannot thereafter, when 
sued for specific performance, ques- 
tion the sufficiency of the tender. 
Montgomery v. De Picot, 96 P. 305, 
153 Cal. 509, 126 Am.S.R. 84. (2) In 
view of Civ. Code § 1501, providing 
that objections to an offer of perform- 
ance not made at the time are waiv- 
ed, any informality in the tender of 
the purchase price by a vendee is 
waived where no objection is taken 
at the time by vendor as to the form 
or sufficiency of the tender. McMan- 
Pre Patch, 129 P. 613, 20 Cal.App. 


47. Goodman v. Delfs, 188 N.W. 
809, 193 Iowa 1183; Nolan v. Foley, 
120 N.W. 310, 141 Iowa 671; Hartsock 
v. Mort, 25 A. 303, 76 Md. 281; Gott- 
schalk v. Meisenheimer, 113 P. 765, 
115 P. 79, 62 Wash. 299. But see Reed 
v. Rudman, 5 Ind. 409 (holding that, 
where payment is tendered prema- 
turely, the fact that it is refused on 
other grounds than that it is not ten- 
dered at the proper time is not mate- 
rial). 

48, Cross references: 

Generally see Interest 33 C.J. p 173. 


Adjustment of interest, rents, and 
profits in suit for specific perform- 
ance see Specific Performance §§ 
594-600. 

As damages in suit by vendor for 
damages see infra § 1537. 
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prevails.°° 


Construction and operation of provi- 
Sions as to interest see supra § 246. 


On: 


Damages in action by purchaser for 
breach of contract see infra § 
1700 

Purchase money recovered back by 
purchaser see infra § 1634. 

Recovery of interest in action for 

purchase money see infra § 1509. 
Rents and profits as correlative with 

interest see infra § 796. 

Suspension by vendor’s delay to make 

title see Interest § 142. 

Tender as cutting off interest see su- 

pra § 727. 

49. Construction and operation of 
Sh as to interest see supra § 

50. Palm Beach Estates v. Croker, 
(Fla.) 143 So. 792; Barnum v. Ra- 
borg, 2 Md.Ch. 516. 

51. Scholes v. Kibbe, 133 So. 286, 
222 Ala. 587. 

52. U.S.—Baines v. Clarke, 4 S.Ct. 
671, 111 U.S. 789, 28 L.Ed. 599; In re 
Levinson, 299 F. 268 [aff 295 F. 144]; 
ear omon v. Ewing, 80 F. 604, 26 C. 


Ala.—King v. Scott, 116 So. 681, 217 
Ala. 511. 

Cal.—Lindsey v. Wright, 258 P. 438, 
84 Cal.App. 499; Vance Redwood Lum- 
bert Cov... Durphy, 9%. P.£702,;-8nCal. 
App. 664. 

Colo.—San Luis Valley Building & 
Loan Ass’n y. Holbert, 190 P. 428, 68 
Colo. 544. 


Ill.— Fort v. Richey, 21 N.E. 498, 
128 Ill. 502 [rev 25 Ill.App. 591]. 


Iowa.—Hershey v. Hershey, 18 Iowa 
24; Adairs v. Wright, 14 Iowa 22. 


Ky.—Bean v. Brown, 259 S.W. 47, 
202 Ky. 215. 


La.—West Feliciana Planting Co. v. 
Board of Control of State Penitentia- 
ry, 72 So. 444, 139 La. 894. 


Be an Oreey v. Smith, 7 Harr.&J. 

Mich.—Picard v. Shapero, 239 N.W. 
264, 255 Mich. 699; Dennis vy. Sharer, 
22 N.W. 879, 56 Mich. 224. 


Minn.—Pratt v. Martig, 
464, 182 Minn. 250. 

Mo.—Cockrell v. Bopp, 80 S.W. 313, 
106 Mo.App. 555. 

N.H.—Yeaton v. Haines, 43 N.H. 26. 

N.D.—Brandenburg v. Phillips, 119 
N.W. 542, 18 N.D. 200. 

Ohio.—Hoffman v. Barriger, 152 N. 
E. 198, 20 Ohio App. 414. 

Or.—Bottemiller v. Ball, 279 P. 542, 


130 Or. 255, 69 A.L.R. 951; Hoehler v. 
McGilinchy, 25 P. 1067, 20 Or. 360. 


Pa.—Leafgreen v. La Bar, 150 A. 
656, 300 Pa. 369, 75 A.L.R. 312; Swen- 


234 N.W. 
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est but fails to specify the rate the legal rate of in- 
terest is to be taken;°4 and if the contract, although 
calling for interest, fails to specify the time from 
which it is to run, interest commences from the date 
of the contract.°° 
given for the purchase money bear interest at a cer- 
tain rate, but the notes themselves specify interest 
at a different rate, the rate specified in the notes 


Where the deed recites that notes 


[§ 739] (2) In Absence of Contractual Provisions. 
Although somewhat different rules are applied in eq- 
uitable suits for specific performance,®’ generally, 
unless there is a statute providing otherwise,®® 
where the contract makes no provision as to interest, 


gel v. Dunkle, 2 Pa.Dist.&Co. 745, 746 
[quot Cye]. 

S.D.—Keller v. Garneaux, 180 N.W. 
TT9,- 43 S.D: 481, 


Tenn.—Mullens v. Big Creek Gap 
Coal, etc., Co., (Ch.A.) 35 S.W. 439. 


Tex.—Leonard v. Kendall, (Civ. 
App.) 5 S.W.(2d) 197; Curran v. Tex- 
as Land, etc., Co., 60 S.W. 466, 24 Tex, 
Civ.App. 499. 

Va.—Lynmhaven Beach & Park Co. 
v. Moore, 158 S.E. 896, 156 Va. 683; 
School Board of City of Roanoke v. 
Payne, 144 S.B. 444, 151 Va. 240; Sale 
v. Swann, 120 S.E. 870, 138 Va. 198; 
Ware v. Starkey, 80 Va. 191; Clarke 
v. Curtis, 11 Leigh (38 Va.) 559, 37 
Am.D. 625; Mayo v. Purcell, 3 Munf. 
(17 Va.) 243. 


Eng.—Lewis v. South Wales R. Co., 
10 Hare 113, 44 Eng.Ch. 110, 68 Re- 
print 861; Lewis v. Tucker, 5 Jur. 
1105; Re Keeble, etc., Brick Co., 78 
L.T.Rep.N.S. 888; Herbert v. Salis- 
bury, etc., R. Co., 14 L.T.Rep.N.S. 507; 
Stratton v. Symon, 2 Moore P.C, 125, 
12 Reprint 951. 


Can.—Parker v. Kogos, 
Dom.L.R. 337. 

[a] Agreement to pay interest- 
bearing debt of vendor.—Where the 
purchaser agrees to pay the purchase 
money by paying a debt of the vendor 
“according to the terms of the note 
and the deed of trust describing the 
same,’ the purchaser is bound to pay 
interest where the note describing the 
debt of the vendor provides for the 
payment of interest. Ramsey v. Abi- 
lene Building & Loan Ass’n, (Tex.Civ. 
App.) 57 S.W.(2d) 877. 


[b] Pericd for which payable not 
designated.—Where the contract pro- 
vides that the purchaser shall pay six 
per cent on the unpaid purchase price, 
this obliges the purchaser to pay six 
per cent per annum although the 
words “per annum” are omitted from 
the provision. Hinman v. Hinman, 
263 N.Y.S. 800, 146 Misc. 786. 


53. Crichton Co. v. Grigsby, 106 So. 
562, 159 La. 1053. 


54. McCarty v. Harris, 113 So. 233, 
216 Ala. 265. 


55. Southern Inv. Co. v. Galloway, 
90 So. 300, 206 Ala. 445. 


56. Markle v. Fallin, 256 S.W. 841, 
161 Ark. 504. 


(1925) 3 


57. See Specific Performance §§ 
594-600. 
58. See statutory provisions; and 


case infra this note. 

[a] In Louisiana, under Civ. Code 
art 2553, the purchaser owes legal in- 
terest on the price from the day of 
sale if the property produces fruits 
or other income. West Feliciana. 
Planting Co. v. Board of Control of 
poate Penitentiary, 72 So. 444, 139 La. 
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none commences to run or is payable before the pur- 
chase money has become due and the purchaser has 
made default;°® but thereafter, unless the purchas- 
er has made a sufficient tender to stop the running 
of interest,®° interest commences to run®! at the 
legal rate,** although his possession is subsequently 
disturbed,** or he is put to trouble and expense in 
getting the sovereign to recognize his title.®4 
time of payment is preseribed so that the purchase 
money is payable immediately on the execution of 
the contract,®> interest is payable from the date of 
the contract.°° Where the vendor accepts other land 
in partial payment of the purchase price, but later 
returns it because not as required by the contract, 
he is entitled to interest on the amount represented 
by such land only from the time of his surrender 


59. Ala.—rArrington v. Blackwell, 
92 So. 962, 207 Ala. 314. 

Cal.—Burke v. Meyerstein, 271 P. 
343, 94 Cal.App. 349. 

Ill—Fowler v. Harts, 36 N.E. 996, 
149 Ill. 592; De Vares v. Corea, 202 Il. 
App. 465; Sill v. Burgess, 134 [ll.App. 
Silos 

Ky.—Barrowman vy. Charles, 28 S. 
W.(2d) 780, 234 Ky. 508; Hitt v. Camp- 
bell, 214 S.W. 785, 185 Ky. 80; Low- 
ther-Kaufman Oil & Coal Co. v. Gun- 
nell, 212 S.W.+ 593, 594, 184 Ky. 587 
[quot Cye]. 

La.—Henderson v. Blanchard, 4 La. 
Ann. 23; Bouthemy v. Ducournau, 6 
Mart. 657, 12 Am.D. 486. 

Md.—Stewart v. Kreuzer, 95 A. 1052, 
127 Md. 1. 

Mass.—Holyoke Envelope Co. v. U. 
S. Envelope Co., 72 N.E. 58, 186 Mass. 
498. 

Mich.—Murphy v. Frank P. Miller 
Corporation, 200 N.W. 974, 229 Mich. 
162; Jennison v. Stone, 33 Mich. 99; 
Allen v. Atkinson, 21 Mich. 351. 

N.Y.—Stevenson v: Maxwell, 2 
Sandf.Ch. 273 [rev on other grounds 
2 N.Y. 408]. 

N.D.—Brandenburg v. Phillips, 119 
N.W. 542, 18 N.D. 200. 

Ohio.—Crosby v. Glick, 153 N.E. 
300, 22 Ohio App. 466; Hoffman v. 
Barriger, 152 N.E. 198, 20 Ohio App. 
414. 

Okl.—Miller v. McDonald, 
533, 63 Okl. 167. 

Pa.—In re Howell’s Estate, 73 A. 
445, 224 Pa. 415; Minard v. Beans, 64 
Pa. 411; Tyson v. Passmore, 2 Pa. 122, 
44 Am.D. 181; Elfreth’s Estate, 6 Pa. 
Dist.&Co. 234. 

R.I.—Dike v. Greene, 4 R.I. 285. 

S.C.—Farr v. Sprouse, 130 S.E. 210, 
LOGS RAGS 

S.D.—Lines v. Potter, 176 N.W. 150, 
42 S.D. 463. 


163 P. 


Tex.-—McElyea v. Faires, 14 S.W. 
1059, 79 Tex. 243. 
W.Va.—Armstrong Vv. Maryland 


Coal Co., 69 S.E. 195, 67 W.Va. 589. 


Wis.—Douglass v. Ransom, 237 N. 
W. 260, 205 Wis. 439. 


[a] Purchase pxice ascertainable 


only by appraisement.—In case of an 


exchange of property where there is 
no provision as to interest or rents 
and profits, and the difference in value. 
is to be ascertained by appraisers, and 
each party is to remain in possession' 
of his own property until then, no in- 
terest is to be charged upon such dif- 
ference until the valuation is made. 
Dike v. Greene, 4 R.I. 285 


60. See supra § 727. 
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al Provisions. 


Tf no 


61. U.S.—Curtis v. Innerarity, 6 
How. 146, 12 L.Ed. 380. 

Ala.—Kirkland v. O’Kelly, 117 So. 
420, 218 Ala. 68; Arrington v. Black- 


‘well, 92 So. 902, 207 Ala. 314. 


Cal.— Cohn v. Valentine, 263 P. 846, 
88 Cal.App. 430. 

Fla.—Chandler vy. Wright, 16 Fla. 
510. 

Ga.—Adams v. Foster, 81 S.E. 201, 
141 Ga. 438; McHan v. McHan, 117 
S.E. 332, 30 Ga.App. 190. 

t aca ad vy. Claypool, 8 Blackf. 

4, 


Iowa.—In re Hager’s Estate, 235 N. 
W. 563, 212 Iowa 851. 


La.—Daquin v. Coiron, 2 La. 387; 
Liddell’s Bx’r vy. Rucker, 13 La.Ann. 
569. 

Md.—Latrobe v. Winans, 43 A. 829, 
89 Md. 636. 

N.J.—Rogers v. Colt, 21 N.J.Law 
18 [aff 21 N.J.Law 704]; Brown v. 
Norcross, 45 A. 605, 59 N.J.Eq. 427. 


N.D.—Barnes v. Hulet, 159 N.W. 25, 
34 N.D. 576. 


Ohio.—McCrea vy. Martien, 32 Ohio | 


St. 38. 
Pa.—Hall -v. Holmes, 4 Pa. 251; 
Baskin v. Houser, 3 Pa. 430; Bates 


v. Wynn, 11. A. 448, 7 Pa.Cas. 190; 
Kearney v. Kane, 32 Pa.Super. 236. 


Tenn.—Holbert v. Edens, 5 Lea 204, 
40 Am.R. 26. 


Tex.—Walls  v. 
185 S.W.- 1033. 


Va.—Goins vy. Garber, 108 S.E. 868, 
SIs Vian bo: 


Wis.—Buntrock vy. Hoffman, 189 N. 
W. 572,178 Wis. 5. : 


Eng.—Re Keeble, ete., 
78 L.T.Rep.N.S. 383. 


[a] Injunction does not so prevent 
payment of the purchase money at 
maturity as to relieve the purchaser 
from payment of future interest 
where the effect of an injunction re- 
straining the conveyance of the land 
to the purchaser is obviated by an 
agreement between the parties where- 
by the conveyance is consented to 
on condition that the notes for the 
purchase money should be placed with 
a trustee to collect them when due 
and hold them or the proceeds sub- 
ject to the determination of the in- 
junction suit. Chandler vy. Wright, 16 
Fla. 510. : 


{b] Money withheld as indemnity. 
—Where notes given for the payment 
of the purchase money are payable 
ona certain day, but the parties agree 
that the purchaser may hold the notes 
as indemnity until an adverse claim 
against the land is disposed of, So 


Cruse, (Civ.App.) 


Brick Co., 
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[§ 740] b. Effect of Delay—(1) Under Contractu- 
If the contract provides for interest 
from a particular time, delay by the vendor in per- 
forming does not suspend the running of interest un- 
til he is able and willing to perform, where he is 
not guilty of a willful default and the purchaser has 
received the benefit of the premises from the time 
specified for the commencement of interest,°* where 
the interest has accrued on an installment which is 
due and payable before the vendor is bound to per- 
fect his title,°® or where the purchaser enters into 
his agreement with knowledge that the vendor’s ti- 
tle is defective and that there will be a delay before 
the latter can perfect his title and give possession ;*° 
but if the delay is caused by_a willful default of the 


far as interest is concerned the pur- 
chase money is due on the date speci- 
fied in the notes and interest com- 
mences to run from that time. Mc- 
Crea v. Martien, 32 Ohio St. 38. 


62. Curtis v. Innerarity, 6 How. 
(U.S.) 146, 12 L.Ed. 380; Capen v. 
Crehore, 23 Pick. (Mass.) 496; Scheer 
v. Nelson, 205 N.W. 250, 113 Neb. 
821; Smith v. Chipley, (Tex.Civ.App.) 
14 S.W.(2d) 116. 

[a] Provision for lower rate on de- 
ferred payments not due does not pre- 
vent the allowance of the legal rate 
of interest on the cash payment. of 
the purchase price which is not paid 
when it is due. Scheer y. Nelson, 
205 N.W. 250, 113 Neb. 821. 


63. Curtis v. Innerarity, 
(U.S.) 146, 12 L.Ed. 380; 
Coiron,=3 “hal ss7. 

64. Curtis v. Innerarity, 
(U.S.) 146, 12 L.Ed. 380. 


65. See supra § 236. 


66. Rogers v. Colt, 21 N.J.Law 18 
[aff 21 N.J.Law 704]; Gilbert v. Par- 
cels, 16 York Leg.Rec. (Pa.) 61. 


67. McElyea v. Faires, 14 S.W. 
1059, 79 Tex. 243. 


68. U.S.—Jourolmon vy. Ewing, 80 
HY 604592'6"C.@ Areas 


La.—Ferraud vy. Claiborne, 9 Rob. 
424; Erwin y. Greene, 7 Rob. 175; 
Ball v. Le Breton, 19 La. 147. 


Mich.—Picard vy. Shapero, 239 N.W. 
264, 255 Mich. 699; Wilcox v. Com- 
monwealth Realty & Trust Co., 227 N. 
W. 678, 248 Mich. 527, 75 A.L.R. 307. 


Tenn.—Mullens v. Big Creek Gap 
Coalk..ete., Co:,.(Ch.A:) 35 S.wW.) 439: 


Va.—Sale v. Swann, 120 S.E. 870, 
138 Va.. 198. 


Eng.—Rowley v. Adams, 12 Beav. 
476, 50 Reprint 1143. 


Can.—Stevenson' y. Davis, 23 Can. 
S:C. 629. 


Ont.—In re Dingman, 17 Ont.A. 398. 


[a] Provision for suspension of 
payments.—A provision that all pay- 
ments of principal and interest, under 
the contract of purchase, shall cease 
during such time as the vendor shall 
fail to pay principal or interest on a 
prior mortgage as agreed does not 
prevent the accrual of interest during 
the period the vendor delays paying 
the interest on the mortgage, but 
merely suspends payment of the in- 
terest on the purchase price. Picard 
Weer: 239 N.W. 264, 255 Mich. 


6 How. 
Daquin v. 


6 How. 


69. Dorsey v. Smith, 7 Harr.&J. 
(Md.) 345. 

70. Mayo v. Purcell, 3 Munf. (17 
Va.) 2438. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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vendor,’ or if the purchaser’s obligation to pay is 
conditional on the vendor’s performance, and there 
is delay in doing this,’? interest need not be paid 
for the period of delay; and if the contract provides 
that interest is to commence when possession is 
given, a failure to give possession at the time stipu- 
lated delays the commencement of interest until pos- 
If the contract provides for the 
payment of interest on delay in completion only 
where the purchaser is in default, the purchaser is 
not liable for interest where the delay is due to the 
Under a contract. provid- 
ing that the purchaser shall pay interest from the 
day fixed for completion, if “from any cause what- 
ever” the contract is not completed on that date, the 
purchaser is bound to pay interest after the date 


session is given.?? 


default of the vendor.*4 


71. Wilcox v. Commonwealth Real- 
ty & Trust Co., 9227 -N-W. 678, 248 
Mich. 527, 75 A..R. 307. 

[a] “Willful default” (1) may 
exist without willful obstruction or 
intentional delay. Wilcox v. Com- 
monwealth Realty & Trust Co., 227 
N.W. 678, 248 Mich. 527, 75 A.L.R: 307. 
(2) But delay due to the necessity 
of correcting a defect which was not 
plainly apparent, and was not dis- 
covered by, or known to, the vendor or 
his attorneys, is not due to willful 
default. Wilcox v. Commonwealth 
Realty & Trust Co., supra. 

72. U.S.—In re Levinson, 295 F. 
144 [aff 299 F. 268]. 

Ala.—Kirkland y. O’Kelly, 117 So. 
420, 218 Ala. 68. 


Ark.—Hamner y. Starling, 50 S.W. 
(2d) 615, 185 Ark. 948. 


Minn.—Lake Phalen Land, etc., Co. 
v. Stees, 56 N.W. 59, 54 Minn. 471. 


Or.—Security Savings & Trust Co. 
Velatta, 247 B.777, 11s-er.509. 


See also Wightman v. Reside, 2 S.C. 
Eq. 578 (where interest was decreed 
paid only from date that the pur- 
chaser received. verdict in an action 
against him by a third person for pos- 
session of the land). 

73. Drake v. Barton, 18 Minn. 462. 


74. Jones v. Gardiner, [1902] 1 Ch. 
91; Weddell v. Nixon, 17 Beav. 160, 
1 Reprint 994; Denning v. Henderson, 
De G.&Sm. 689, 63.Reprint 1252. 


75. In re London, [1894] 2 Ch. 524; 
Williams v. Glenton, 34 Beav. 528, 56 
Reprints 739. Laff’ daR. 1 »Ch: -200); 
Palmerston v. Turner, 33 Beav. 524, 55 
Reprint 472; Vickers v. Hand, 26 
Beav. 630, 53 Reprint 1041 [overr De 
Visme v. De Visme, 1 Hall & T. 408, 
47 Reprint 1470, 1 Macn.&G. 336, 47 
Eng.Ch. 269, 41 Reprint 1295]; Storry 
v. Walsh, 18 Beav. 559, 52 Reprint 
219; Cowpe v. Bakewell, 13 Beav. 421, 
51 Reprint 162; Greenwood v. Church- 
ill, 8 Beav. 4138, 50 Reprint 162; Sher- 
win v. Shakspear, 5 De G.M.&G. 517, 
54 Eng.Ch. 409, 43 Reprint 970; Wal- 
lis v, Sarel, 5 De G.&Sm. 429, 64 
Reprint 1184; Bannerman y. Clarke, 
3 Drew. 632, 61 Reprint 1645; Matson 
v. Smith, 5 Jur. 645; Ex p. Durham, 
2 Jur.N.S. 345; Esdaile v. Stephenson, 
1 Sim.&St. 122, 1. Eng.Ch. 122, 57 
Reprint 49; Hayes v. Elmsley, 23 
Can.S.C. 623 [aff 19 Ont.A. 291]. But 
see Robertson v. Skelton, 12 Beav. 
363, 50 Reprint 1100; Monck v. Hus- 
kisson, 4 Russ. 121 note, 4 Hng.Ch. 
123, 38 Reprint 751 (both apparently 
to the contrary). 

[a] Delay caused by state of title 
(1) if ‘not willful, falls within the 
provision of “any cause whatever.” 
Williams v. Glenton, 34 Beav. 528, 
55 Reprint 739 [aff L.R. 1 Ch. 200). 


at 
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sions.‘° 


(2) Failure of the vendor to find a 
defect in title that could be detected 
only by extreme vigilance is not a 
“default” within the meaning of a 
provision for payment of interest in 
case of delay from any cause other 
than the “default” of the vendor. In 
re Woods, [1898] 2 Ch. 211. 

76. Inre Riley, 34 Ch.D. 386 [overr 
Re Golds, 52 L.T.Rep.N.S. 331, and 
dist In re Monckton, 27 Ch.D. 555). 

77. Hayes v. Elmsley, 23 Can.S.C. 
623 [aff 19 Ont.A. 291]. 


78. In re Wilson, [1894] 3 Ch. 546; 
In re Hetling, [1893] 3 Ch. 269; In re 
Young, 31 Ch.D. 168. 

[a] “Wilful default.”—“Whatever 
may be the popular meaning of wilful 
default, whatever the expression may 
mean in dealing with other matters, 
it is now settled that moral delin- 
quency, intentional delay, wilful ob- 
struction on the part of a vendor, may 
all be absent, and yet there may be 
wilful default on his part disentitling 
him to interest under a contract such 
as that before us. If a vendor knows 
the material facts—knows that there 
are difficulties which it is his duty to 
overcome—knows that he may not 
be able to overcome them by the time 
fixed for completion, and he fails to 
overcome them by that time, although 
no fresh unforeseen occurrence pre- 
vents him from doing so, the delay 
caused by such failure on his part is 
attributable to his wilful default in 
the sense in which that expression is 
used in contracts of this description; 
and his right to interest during such 
delay is excluded.” In re Hetling, 
[1893] 3 Ch. 269, 281 (per Lindley, 
LJ). 

79. Interest in specific perform- 
ance where vendor is in default see 
Specific Performance § 598. 


80. U.S.—Moore v. Beiseker, 147 F. 
367, 77 C.C.A. 545. 


Ga.—Adams v. Foster, 81 S.E. 201, 
141 Ga. 438. 


Iowa.—Consolidated Coal Co. v. 
Findley, 105 N.W. 206, 128 lowa 696. 


Ky.—Hitt v. Campbell, 214 S.W. 785, 
185 Ky. 80; Lowther-Kaufman Oil 
& Coal Co. v. Gunnell, 212 S.W. 593, 
184 Ky. 587. 


La.—Bouthemy’s Ex’r v. Ducournau, 
6 Mart. 657, 12 Am.D. 486. 


N.Y.—Stevenson v. Maxwell, 2 
Sandf.Ch. 273 [rev on other grounds 
2 N.Y. 408]. 


Or.—Security Savings & Trust Co. 
va Datta; 247 Pi@7, 118 Or. 559. 


Pa.—In re Howell’s Estate, 73 A. 
445, 224 Pa. 415.. ' 


W.Va.—Armstrong v. Maryland 
Coal. Co., 69 S.E. 195, 67 W.Va. 589. 
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specified, although the delay is caused by the ven- 
dor,’® and although the purchaser has deposited the 
purchase money in a bank for the benefit of the 
vendor,’® unless the latter has been guilty of a will- 
ful default,*” especially where an express exception 
is made in the case of a delay due to willful default 
of the vendor.7§ 


[§ 741] (2) In Absence of Contractual Provi- 
Ordinarily, where there is no provision for 
the payment of interest and the purchaser delays 
performance or payment of the purchase price be- 
yond the time fixed for completion because of the 
vendor’s failure to perform a condition precedent,*° 
or a dependent covenant on his part,’! or because 
of his repudiation of the contract and failure to 
give possession at the time provided,*? no interest 


Wis.—Douglass v. Ransom, 237 N. 
W. 260, 205 Wis. 439. 


Eng.—Binks v. Rokeby, 2 Swanst. 
222, 36 Reprint 600. 


[a] Knowledge of vendor’s per- 
formauce.— (1) Where the purchase 
price 1s not payable until the vendor 
discharges a mortgage on the prem- 
ises, the purchase money is not due, 
not is interest payable, during a 
period that the vendor delays in mak- 
ing the discharge of the mortgage 
known to the purchaser, although the 
mortgage has previously been dis- 
charged in fact. Bouthemy’s Ex’r v. 
Ducournau, 6 Mart. (La.) 657,12 Am. 
D. 486. (2) If the purchaser’s ob- 
ligation to pay is conditional upon 
the vendor’s ratification of the con- 
tract made by his agent, interest does 
not commence to run until the pur- 
chaser is notified of the vendor’s rati- 
fication, since until then the time of 
payment is uncertain and the purchas- 
er cannot be put in default. Hender- 
son v. Blanchard, 4 La.Ann. 23. 


81. U.S.—Ward v. Pearsall, 
(2d) 365. 

Fla.—Bray v. Fain, 123 So. 739, 98 
Fla. 248, 250. 

Ill.—Lombard vy. 
Cong., 64 Ill. 477. 

Ky.—Buckhorn Coal & Lumber Co. 
ey Lewis, 23 S.W.(2d) 596, 232 Ky. 
415. 


ones 


Chicago Sinai 


Sn enie ey v. Smith, 7 Harr.&J. 
Okl.—Miller v. 
533, 63 Okl. 167. 
Or.—McCarty v. Helbling, 
£99 3 Orw356: 


Pa.—In re Howell’s Estate, 73 A. 
445, 224 Pa. 415. 


Eng.—Jones v. Mudd, 4 Russ. 118, 4 
Eng.Ch. 118, 38 Reprint 749. 


Ont.—Re McLean, 19 Ont. 161. 


82. Kan.—Crockett v. Gray, 18 P. 
905, 39 Kan. 659. 


Ky.—Hart v. Brand, 1 A.K.Marsh. 
Lo OR OeAm. ID. “ab: 


N.J.—King v. Ruckman, 24 N.J.Ea. 
298 [aff 24 N.J.Hq. 556]. 


N.Y.—Selleck v. Tallman, 11 Daly 
141, 10 N.Y.Wkly.Dig. 188 [aff 87 N. 
Y. 106]. See Rambusch v. Burke, 223 
N.Y.S. 464, 221 App.Div. 777 (holding 
that, except where he is charged with 
rents and profits, or use and occupa- 
tion, the vendor in possession is not 
entitled _to interest on the purchase 
money). 

Ohio.—Moore v. Moulton, 5 Ohio 
Dec. (Reprint) 534, 7 Ohio Dec. 405; 
2 Cine. L.Bul. 323. 

Pa.—Leafgreen v. La Bar, 
656, 300 Pa. 369, 75 A.L.R. 312. 


McDonald, 163 P. 
144 Pp. 


150 A. 
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is chargeable before the vendor puts the purchaser | of confirmation of the sale where it is by court or- 


in default by being ready and willing to perform; 
nor will the purchaser be charged with interest from 
the time fixed for completion where he justifiably 
refuses to close the transaction because of an appar- 
ent defect in title.8* However, interest commences 
to run from the time the vendor is able and willing 
to perform the dependent covenants on his part so 
that the purchaser is bound to perform ;** and if the 
completion is delayed because of the purchaser’s fail- 
ure to perform, without adequate cause, he is bound 
to pay interest from the time fixed for the comple- 


tion of the contract.®® 


Sale of reversion. Where the sale is of a rever- 
sion, it has been held that interest is payable from 
the date fixed for the completion of the contract and 
payment of the purchase money,®® or from the time 


Sa Haile vv. Crawtord,, 52° INsY.S. 
353, 30 App.Div. 536 [motion den 54 
N.Y.S. 264, 34 App.Div. 278]. 


84. Iowa.—In re Hager’s Hstate, 
235 N.W. 568, 212 Iowa 851. 


Ky.—Barrowman vy. Charles, 28 S8. 
W.(2d) 780, 234 Ky. 508. 


Pa.—Baskin v. Houser, 3 Pa. 430. 

Eng.—Wells v. Maxwell, 32 Beav. 
550, 55 Reprint 216; Re Keeble, etc., 
Brick Co., 78 L.T.Rep.N.S. 383. 

Ont.—Re McLean; 19 Ont. 161; 
Laird v. Paton, 7 Ont. 137; Rae v. 
Geddes, 3 Ch.Chamb. 404. 


85. Ky.—Breckenridge v. Hoke, 4 
Bibb 272. 


Md.—Latrobe v. Winans, 43 A. 829, 
89 Md. 636; Posner vy. Bay, 28 A. 1096, 
79 Md. 30. 


N.J.—Brown v. Norcross, 45 A. 605, 
59 N.J.Eq. 427. 


Va.—Original Ampthill Develop- 
ment Corporation v. Gathright, 153 S. 
FE. 897, 154 Va. 557; Selden v. James, 
6 Rand. (27 Va.) 465. 


Eng.—Monro v. Taylor, 3 Macn.&G. 
713, 49 Eng.Ch. 713, 42 Reprint 434. 


[a] Suit by third person.—Where 
the vendor coverants to, and does, 
convey good and perfect title, but the 
vendee is subjected to a suit by a 
third person, and during the protract- 
ed litigation, which he finally wins, 
the vendee withholds payment of the 
purchase price, although he is all the 
time enjoying the possession of the 
property, the vendee is liabie for in- 
terest during the period of delay. 
Selden v. James, 6 Rand. (27 Va.) 465. 


86. Bailey vy. Collect, 16 Beav. 179. 
52 Reprint 71; Hnraght v. Fitzgerald, 
ink. 8 o.. 8%. See Hutchinson, x. 
Catheart, 1--IrEq: 452," J.&C. “260 
(where the court conceived that a 
purchaser of a reversion is bound to 
pay interest on the purchase money 
but excused such payment in the case 
at hand because of its peculiar cir- 
cumstances). But see Growsock v. 
Smith, Anstr. 877, 145 Reprint 1068 
(holding that, where the purchaser 
is not bound to pay the purchase 
money until the vendor has performed 
by making good title, he cannot be 
compelled to pay interest for with- 
holding it until that time). 


87. Ex p. Manning, 2 P.Wms. 410, 
24 Reprint 791; Trefusis v. Clinton, 
2 Sim. 359, 2 Eng.Ch. 359, 57 Reprint 
8¥3; Child v. Abingdon, 1 Ves.Jr. 94, 
30 Reprint 246. But see Blount v. 
Blount, 3 Atk. 636, 26 Reprint 1166; 
Davy v. Barber, 2 Atk. 489, 26 Reprint 
695 (where, in both cases, it was said 
that the advantage a purchaser re- 


der,®* although there is some delay in performance 
so that the transaction is not completed immediately. 


[§ 742] c. Effect of Possession.** 
several cases, a purchaser, who is in possession and 
fails to pay the purchase price at the time fixed be- 
cause of the vendor’s delay in performance, may be 
liable for interest although he is not actually in de- 
fault;8® and in equity, when the contract makes no 
provision as to interest it is usually held, unless the 
vendor has notice that the purchase price has been 
set aside for payment so as to be nonproductive to 


According to 


the purchaser,®® or unless the vendor wrongfully 


ceives from wearing out of lives 
should not be taken into consideration 
as a reason for the purchaser’s pay- 
ing interest). 

[a] Reasons for rule.—-‘‘From that 
time the purchaser was sure of his 
title and of his purchase . . . the 
life was wearing, which is equivalent 
to the taking’ of the profits, and in 
case the purchaser had taken the 
profits, he must certainly have paid 
interest.” Ex p. Manning, 2 P.Wms. 
410, 24 Reprint 791. 

88. Possession as affecting adjust- 
ment of rents and interest in specific 
Poeek ee see Specific Performance 

596. 

89. Kretzinger v. Emering, 150 N. 
W. 1038, 169 Iowa 59; Fasholt v. 
Reed, 16 Serg.&R. (Pa.) 266; Kearney 
v. Kane, 32 Pa.Super. 236; Hampton 
v. EHigleberger’s Ex’rs, 18 S.C.L. 520. 
See Kester v. Rockél, 2 Watts & S. 
(Pa.) 265 (holding that, where there 
is evidence tending to show that the 
purchaser might have been harassed 
or disturbed in his possession, or the 
vendor has been guilty of willful or 
gross delay, the question of whether 
interest should be paid from the time 
the purchaser went into possession 


1 should be left to the jury). 


90. Rutledge’s Adm’rs 
Hx’rs, 6 S.C.Eq. 399. 


91. Atchison, etc, R. Co. v. Chi- 
cago, etc., R. Co., 44 N.E. 823, 162 111. 
632, 85 L.R.A. 167 [rev 54 Ill.App. 
395i). 

$2. Ky.—Breckenridge v. Hoke, 4 
Bibb 272; Hatcher y. Fitzpatrick, 101 
S.W. 938, 31 Ky.L. 120; Ewell & Smith 
y. Jackson’s Adm’r, 88 S.W. 1047, 1135, 
28 Ky... 95.320: 


Neb.—Scheer v. Nelson, 
250, 113 Nebs 821% 


N.J.—Simonds v. Pssex Pass. 
Co., 41 A. 682, 57 N.J.Eq. 349; 
v. Moole, 31 N.J.Eq.- 413. 


N.Y.—Cleveland v. Burrill, 25 Barb. 
532; Obrey v. Collins, 200 N.Y.S. 175, 
121 Misc. 93. 


N.C.—Prater y. Miller, 10 N.C. 628. 
N.D.—Nasset v. Houska, 186 N.W. 
255, 48 N.D. 668. 


Ohio.—McCrea v. Martien, 32 Ohio 
St. 38. 


Or.—Security Savings & Trust Co. 
v. Latta, 247 P. 777, 118 Or. 559. See 
Hoehler v. McGlinchy, 25 P. 1067, 20 
Or. 360 (apparently applying rule). 


Pa.—In re Hershey’s Wstate, 63 A. 
296, 218 Pa. 601. 


Bac! v. Rowand, 3 S.C.Eq. 
555. 


v. Smith’s 


205 N.W. 


mR 
Lang 


and willfully refuses to comply with a condition pre- 
cedent on his part,°! that a purchaser not in default, 
but in possession before completion, is liable for 
interest,®? although the completion is delayed by the 


Va.—Ives v. Saunders, 164 S.E. 394, 


158 Va. 638; Parker v. Murphy, 146 
S.E. 254, 152 Va. 173; Bowman v. 
Newton, 101 S.E. 882, 126 Va. 445; 


Cohen v. Jenkins, 100 S.E. 678, 125 
Va. 635; Barnett v. Cloyd’s Ex’rs, 
100 S.E. 674, 125 Va. 546; Oliver’s Ex’r 
v. Hallam’s Adm’r, 1 Gratt. (42 Va.) 
298; Brockenbrough v. Blythe’s Ex’rs, 
3 Leigh (30 Va.) 619; Hundley v. 
Rone, 5 Munf. (19 Va.) 342, 7 Am.D. 


_ W.Va.—Steenrod’s Adm’r v. Wheel- 
ing, etc., R. Co., 27 W.Va. 1. 


Eeng.—Ballard v. Shutt, 15 Ch.D. 
122; Birch v. Joy, 3 H.L.Cas. 565, 10 
Reprint 222; Atty.-Gen. v. Christ- 
church, 13 Sim. 214, 36 Eng.Ch. 214, 
60 Reprint 83; Fludyer v. Cocker, 12 
Ves.Jr. 25, 33 Reprint 10; Hall v. 
Toa er 3 Y.&C.Exch. 191, 160 Reprint 


Ont.—Toronto v. Toronto R. Co., 
[1926] 3 Dom.L.R. 629. 


[a] Reason for rule—‘“It is in- 
equitable that one party to a contract, 
in absence of agreement to that ef- 
fect, shall have both rents and profits 
of the lands and the value of the pur- 
chase money. If he is brought into 
a court of equity with respect to the 
enforcement of the contract, he must 
do that which conscience requires,— 
keep the profits of the land if he 
wants, and surrender the value of the 
money withheld.” Simonds v. Essex 
Passenger R. R. Co., 41 A. 682, 684, 
57 N.J.Eq. 349. 


{b] Well established rule in 
equity.—‘‘There is a well and long 
established rule in equity that where 
an executory contract of sale of real 
estate fixes a date for the completion 
of the contract and is silent as to in- 
terest on unpaid purchase money and 
is also silent as to when possession 
is to be taken by the vendee, if the 
latter, without any new consideration 
therefor moving from him, takes 
possession prior to the completion of 
the contract, he must pay interest on 
the unpaid purchase money from the 
date on which he takes possession. In 
such case equity, in the absence of 
any express agreement of the parties 
on the subject, implies a promise on 
the part of the vendee to pay such 
interest. This is done on the ground 
that the vendee enters into possession 
and takes the rents and profits, or oth- 
er benefit of the purchase, before he is 
entitled thereto under the contract 
of sale, and ex zquo et bono he should 
pay interest as aforesaid from such 
time in compensation for the benefit 
of possession thus taken in advance 
of the right thereto under the con- 
tract.” Barnett v. Cloyd’s Ex'rs, 100 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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default of the vendor;®? and especially is a pur- 
chaser in possession liable for interest after he fails 
to pay the purchase money when it is due,®* al- 
though there is a defect in title which might have 
excused payment had the purchaser not remained 
in undisturbed possession;®*> but generally, where 
the purchaser is let into possession under the terms 
of a contract containing no provision for interest on 
deferred payments, the purchaser’s possession does 
not make him hable for interest before he is in 
default in payment of the purchase money.°® 


Express provision for interest. The fact that the 
purchaser has taken possession does not make him 
liable for interest from that time where the con- 
tract expressly provides for the payment of inter- 
est from some other time.®? 


[§ 743] 4. Expenses of Sale.°8 In the absence of 
a contract requiring it, the purchaser is not bound 
to pay as a part of the purchase price costs or ex- 
penses which the vendor has incurred in making the 
conveyance of the title required of him.®® 


[§ 744] 5. Joint Parties as Affecting Payment— 
a. Joint Vendors. Where there is a contract with 
joint vendors, a payment to either is good.1_ Where 
two vendors have, by the same written instrument, 
contracted to sell separate pieces of land belonging 


S.E. 674, 676, 125 Va. 546. 141 Ga. 438. 
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to each respectively, if their contract is severable 
the default or breach of one vendor does not ex- 
euse the purchaser from paying for the land of the 
other vendor.?, Where several persons have taken 
land together for the purpose of selling it at a profit 
for their joint benefit, and one of them, believing 
the property to be worth more, induces the others 
to sell the property at a price offered by the pur- 
chaser, while having a secret understanding with 
the purchaser that he is to receive an additional 
price for his share, the purchaser cannot be required 
to pay equal additional sums to the other vendors.* 
Since the power of an agent to sell embraces no au- 
thority to modify the contract of sale after it is 
made,* one joint vendor cannot without express au- 
thority therefor bind his covendor by a waiver as 
to time of payment by the purchaser.® 


[§ 745] b. Joint Purchasers. A payment in full 
by one of two joint purchasers is a sufficient per- 
formanee of their joint promise to pay;® but a con- 
tract to convey to several joint purchasers on pay- 
ment of a stipulated price does not entitle one of 
the purchasers to demand a conveyance of a propor- 
tional share of the land on payment of his pro rata 
share of the price.‘ Where two or more persons 
make a joint purchase of land, each is bound to the 
vendor for the whole purchase price;® but as be- 


97. Security Savings & Trust Co. 
Vesluatta, 247 Pi 777, 118" Or 559s 


[c] If vendor retakes possession, 
and then refuses to perform, he is not 
entitled to interest during the time he 
withheld possession. Moore vy. Moore, 
104 S.E. 266, 87 W.Va. 9. 


{d] Prior to performance of con- 
dition precedent by vendor.—Where 
a contract mentions no precise dates 
for payment of deferred installments 
of purchase money, and makes such 
due dates dependent on the doing of 
some act by the vendor for the per- 
formance of which no time is limited, 
and the vendee is let into possession 
prior to the doing of such act, either 
by the contract itself or the subse- 
quent assent of the vendor, the vendee 
must pay interest on the unpaid pur- 
chase money. Barnett v. Cloyd’s 
Ex’rs, 100 S.E. 674, 125 Va. 546. 

Allowance of interest against pur- 
chaser in possession in specific per- 
formance see Specific Performance § 
596. 

93. Ky.—Breckenridge v. Hoke, 4 
Bibb 272; Hatcher v. Fitzpatrick, 101 
S.W. 933, 31 Ky.L. 120. 

N.J.—Simonds v. Essex Pass. R. 
Co., 41 A. 682, 57 N.J.Eq. 349. 

Ohio.—Carey & Zimmerman v. Tay- 
lor, 28 Ohio Cir.Ct. 667. 

Pa.—In re Hershey’s Estate, 63 A. 
296, 213 Pa. 601. 

Va.—Oliver’s Ex’rs v. 
Adm’r, 1 Gratt. (42 Va.) 298. 


94. Alger-Sullivan Lumber Co. v. 
Union Trust Co., 118 So. 760, 218 Ala. 
448; Brown v. Norcross, 45 A. 605, 
59 N.J.Eq. 427; Hopp v. Bergdoll, 131 
A. 698, 285 Pa. 112; Blair’s Estate, 36 
A. 179, 178 Pa. 582; Bates v. Wynn, 11 
A. 448, 7 Pa.Cas. 190; Goins v. Gar- 
ber, 108 S.E. 868, 131 Va. 59. 

95. Alger-Sullivan Lumber Co. v. 
Union Trust Co., 118 So. 760, 218 Ala. 
448. 

96. Ala.—dArrington v. Blackwell, 
92 So. 902, 903, 207 Ala. 314 [quot 
Cyc]. 

Del.—Lofland v. Maull, 
359, 12 Am.D. 106. 

Ga.—Adams v. Foster, 81 S.E. 201, 


Hallam’s 


1 Del.Ch. 


Ill.—Fowler v. Harts, 36 N.E. 996, 
149 Ill. 592; Sill v. Burgess, 134 Ill. 
App. 373. 


Ky.—Barrowman v. Charles, 28 S. 
W.(2d) 780, 234 Ky. 508. 

Mass.—Holyoke Envelope Co. v. U. 
ree eee Co., 72 N.E. 58, 186 Mass. 


N.Y.—Stevenson v. Maxwell, 2 N.Y. 
408 [rev 2 Sandf.Ch. 273]. 


Ohio.—Crosby v. Glick, 153 
300, 22 Ohio App. 466. 


Or.—Security Savings & Trust Co. 
v. Latta, 247 P. 777, 118 Or. 559. 


Pa.—In re Howell’s Estate, 73 A. 
445, 224 Pa. 415; Minard v. Beans, 
64 Pa. 411; McKennan v. Sterrett, 6 
Watts 162; Nettleton v. Caryl, 14 Pa. 
Super. 443. 


S.D.—Lines v. Potter, 176 N.W. 150, 
42 S.D. 463. 


Va.—Barnett v. Cloyd’s Ex’rs, 100 
S.E. 674, 125 Va. 546. 


[a] Equitable rule inapplicable.— 
“Counsel invoke the rule applied un- 
der some circumstances in suits in 
equity more especially in proceedings 
to enforce the specific performance of 
contracts for the conveyance of real 
estate, to the effect that where there 
is a sale of land at a specified price 
to be paid for at a subsequent date, 
and possession is delivered to the 
vendee, the vendor is entitled there- 
after to interest on the purchase mon- 
ey even though through mere negli- 
gence or inability to do so, he fails to 
convey, and although the contract is 
silent as to interest, upon the princi- 
ple that the value of the possession 
is, in its rents and profits, equal to 
the interest. Whatever may be the 
rule in equity, we are satisfied that 
it is inapplicable in the present action 
which is at law. The contract is si- 
lent upon the question of interest and 
none was due or to become due by its 
terms. It is only where there has 
been an express contract to pay in- 
terest, or in cases prescribed by the 
statute, that interest is recoverable 
at law.” Sill v. Burgess, 134 I1l.App. 
373, 377. 


N.E. 


Btn” Expenses generally see infra § 


99. Hall v. McKee, 145 S.W. 1129, 
147 Ky. 841; Hollander v. Central Met- 
al, etc., Co., 71 A. 442, 109 Md. 131, 23 
L.R.A.N.S. 1135. 


[a] Costs not covered by contract. 
—(1) Where the purchaser agrees 
that, upon the vendor’s giving him a 
good and sufficient deed, he will, as 
a part of the purchase price, assume 
and pay the vendor’s share of costs in 
a partition action being prosecuted 
with reference to the land, this does 
not obligate the purchaser to pay for 
costs incurred by the vendor in de- 
fending against the adverse claim of 
a third person which must be disposed 
of before the purchaser can be given 
a good and sufficient deed as required. 
Hall v. McKee, 145 S.W. 1129, 147 Ky. 
841. (2) A covenant by the purchas- 
er to bear the ‘‘cost and charge’’ of 
the conveyance does not impose on 
the purchaser an obligation to pay for 
counsel fees which the vendor ex- 
pended to determine whether or not 
the purchaser was entitled to the con- 
veyance. Hollander v. Central Metal, 
etc., Co., 71 A. 442, 109 Md. 131, 23 L. 
R.A.N.S. 1135. 


1. Waters v. Travis, 9 Johns. (N. 
M45 Os 


2. Berryman vy. Flake, 
App.) 20 S.W.(2d) 803. 


3. Newell v. Cochran, 43 N.W. 84, 
41 Minn. 374. 


ig See Agency’'§ 252 text and note 


(Tex.Civ. 


5. Mansfield v. Redding, 112 A. 437, 
269 Pa. 357. 

6. Reilly v. Reilly, 110 N.W. 445, 
135 Iowa 440. 

7 Neuforth v. Hall, 46 P. 982, 5 
Kan.App. 726; Jones v. Spencer, 18 
Ont.W.N. 130. ' 

8. Walker v. Sarven, 25 So. 885, 
41 Fla. 210; Jones v. Spencer, 18 Ont. 
W.N. 130. 

{a] Joint purchasers not signing 
bond and mortgage, given for the pur- 
chase price by one joint purchaser 
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tween themselves each is bound only for his pro 
rata share of the price so that if he pays more than 
his share he is entitled to contribution from the oth- 
ers for the excess,® which right of contribution may 
be enforced against the interests of his copurchasers 
in the land,’® or by a money judgment against 
them.11. Where two joint purchasers make their 
notes to the vendor for the purchase price, but for 
convenience take the title in the name of one alone, 
and the vendor, knowing of the other joint purchas- 
er’s interest, and without his knowledge or consent, 
reacquires the property from the grantee and sells 
it to a bona fide purchaser without notice, such other 
joint purchaser is relieved from lability on the 
notes.t? In Louisiana joint purchasers of land ean- 
not be held lable in solido for the purchase price,** 
unless it is expressly so stipulated and agreed by 
them.!4 


i§ 746] 6. Effect of Payment.t® Although it may 
entitle the purchaser to a conveyance,'® generally, 
unless there has been a previous conveyance with 
the reservation of only a vendor’s lien,+™ a tender 
or payment of the purchase money does not of itself 
divest the vendor of the legal title and vest it in 
the purchaser;/® but ordinarily, a binding contract 
for the sale and purchase of land is considered as 
vesting’ an equitable title thereto in the purchaser 
at the time the contract is executed,'® and on pay- 


who takes title in his own name for 16. 


the benefit of all, may be liable to the 
vendor in equity for any deficiency 
that remains after the property has 
been sold under the mortgage. Bur- 
hans v. Beam, 37 N.J.Eq. 593. 

9. Walker v. Sarven, 25 So. 885, 41 
Fla. 210; Crawford v. O’Connell, 64 P. 
656, 39 Or. 153; Grove v. Grove, 42 S. 
BH. 312, 100 Va. 556. 

[a] Accrual of right.—The right | 349- 


44, 


VENDOR AND PURCHASER 


U.S.—Felch v. Hooper, 8 F.Cas. 
No. 4,717, 15 Alb:L.J. 333. 
Ark.—Schearff v. 
340. 
Iowa.—Hayes Vv. 
Mass.—Norton v. 
oe 


N.C.—Blackner v. Phillips, 67 N.C. 


[§§ 745-748 


ment of the full purchase price the purchaser be- 
comes the owner of a complete equitable estate,?° 
so that the vendor cannot thereafter assert any 
claim or lien that he previously had to secure pay- 
ment of the purchase price.2!_ Payment, after a 
foreclosure of the vendee’s rights has been declared, 
operates to reinstate the contract and preserve the 
vendee’s equities.22 Payment in full discharges the 
purchaser and the vendor can have no further claim 
against him by reason of the fact that the consider- 
ation is subsequently lost to the vendor.?? 


[§ 747] 7. Evidence of Payment.?* General rules 
as to the weight and sufficiency of evidence as to pay- 
ment?® apply with respect to the payment of the 
purchase price of land.?® Where the parties have 
a settlement of accounts and the vendor executes a 
note for a balance found to be due from him, it will 
be presumed that the purchase price has been paid.?? 
A presumption of payment may arise from the pur- 
chaser’s undisturbed possession of the land for a 
long period of time,?® or the fact that many years 
have elapsed since the maturity of notes given for 
the purchase price.?® <A receipt for the purchase 

money is not conclusive evidence in favor of the 
purchaser.®° 


[§ 748] 8. Abateniend or Deductions and Addi- 
tions?!—a, Abatement or Deductions—(1) In Gen- 


22. Marquardt v. Fisher, 295 P. 499, 
IEG) Oy WAS ORY SAG Del Bes CAR 


Dodge, 33 Ark. 23. Leonard v. Read, (Tenn.Ch.A.) 
36 S.W. 581. 
Steele, 32 Iowa 24. Cross references: 


Generally see Payment §§ 128-279. 


Conclusiveness of recital of receipt 
fc eee ee in a deed see Deeds 


Evidence generally see Evidence 22 C. 


Sweet, 15 Mass. 


of a cotenant who pays more than his 
share of the purchase money to rata- 
ble contribution from his cotenants 
does not accrue until suit for parti- 
tion is brought. Grove v. Grove, 42 S. 
BH, 312, 100 Va. 556. 

{b] _ Fraud of copurchaser.— Where 
a purchaser by means of misrepresen- 
tations induces another to become a 
joint purchaser with him at a ficti- 
tious price, and to pay a greater part 
of the actual purchase money, he will 
be compelled to account to his co- 
purchaser for a sufficient sum to make 
the cost to each equal. Kennah v. 
Huston, 46 P. 236, 15 Wash. 275. 

Cotenant’s right of contribution 
where he has p2id for outstanding ti- 
tle cr interest see Tenancy in Common 
§ 110. 

10. Walker v. Sarven, 25 So. 885, 
41 Fla. 210. See Wilkerson v. Bacon, 
719 S.W. 348, 35 Tex.Civ.App. 44 (recog- 
nizing rule). 

Subrogation to vendors rights 
against copurchasers see Subrogation 
§ 39. 

11. Wilkerson v. Bacon, 79 
348, 35 Tex.Civ.App. 44. 

12. Rees v. Clark, 
39 S.W. 160. 

13. Jaenke v. Taylor, 106 So. 711, 
160 La. 109; Crichton Co. v. Grigsby, 
106 So. 562, 159 La. 1053. 

14. Gantt v. Eaton & Barstow, 25 
La.Ann. 507. 

15. Waiver of right to rescind by 
payment after discovery of fraud see 
supra § 492. 


S.W. 


(Tex.Civ.App.) 


[a] Complete purchaser is one who 
has paid the purchase money, and 
who, although he has not received a 
conveyance, is entitled to call for one. 
Preston’s Adm’r v. Nash, 76 Va. 1. 

17. Stitzle v. Evans, 12 S.W. 326, 
74 Tex. 596; Gray v. Tribue, (Tex. 
Civ.App.) 118 S.W. 808. 

18. Schearff v. Dodge, 33 Ark. 340. 

Operation of contract on title see 
supra § 262. 

19. See supra § 262. 

20. U.S.—Taylor v. Holmes, 14 F. 
498 [aff 8 S.Ct. 1192, 127 U.S. 489, 32 
JORDI SUNS) 

Ga.—Pierce v. Dennett, 136 S.E. 440, 
163 Ga. 471. 

Mich.—Gustin v. Union School- 
ce 54 N.W. 156, 94 Mich. 502, 34 
Arn. oil eer he Oy 
Taylor v. Lowenstein & Bro., 
50 Misa, 278. 

Mont.—Valley Mercantile Co. v. 
Bailey, 216 P. 789, 68 Mont. 79. 

N.M.—Albarado v. Chavez, 10 P.(2d) 
1102, 36 N.M. 186, 


Tex.—Polk v. Carey, (Civ.App.) 247 
S.W. 568. 

Man.—Fenson v. Shore, 22 Man. 595. 

Levy by attachment or execution 
after full payment see infra §§ 833, 
834. 

Relation of vendor and purchaser 
see Supra § 262. 

21. Clark v. Anheier, 106 F. 754, 45 
C.G.A. 5995 Albarado wv. Chavez, 10 P. 
(2d) 1102, 36 N.M. 186. 


sie Dy dis 

25. See Payment §§ 261-266. 

26. See cases infra this note. 

[a] Evidence held insufficient.— 
(1) Generally. Zeysing v. Wolfe, 4 
Ky.Op. 119. (2) Where the purchaser 
showed that, during his absence, he 
sent money to his wife to take up 
notes given for the land, and that he 
gave her instructions to find the notes, 
without any further showing as to the 
actual payment. Austin v. Wilson, 
50 Iowa 207. 


27. Callaway v. Hearn, 6 Del. 607. 

28. Morris v. Rhine, (Tex.) 8 S.W. 
315; Rivers v. Washington, 34 Tex. 
267; Anonymous, Mosely 37, 25 Re- 
print 255. 

29. Rooney v. Porch, (Tex.Commn. 


App.) 239 S.W. 910 [rev (Civ. App.) 
223 S.W. 245]; Porch v. Rooney, (Tex. 
Civ.App.) 275 S.W. 494. But see Head 
v. Moore, (Tex.Civ.App.) 232 S.W. 362 
(holding that the fact that vendor’s 
lien notes are long overdue is not 
proof that they have been paid and 
that the vendor has released the lien). 


30. Hawkins v. Gardiner, 2 Smale 

& G. 441, 65 Reprint 472. 
31. Cross references: 

Defenses to action for purchase mon- 
ey see infra § 1420. 

Recovery of purchase money see infra 
Salo Oe 

Set-off and counterclaim in action for 
purchase money see infra § 1437. 

Specific performance with abatement 
of purchase price see Specific Per- 
formance §§ 56-59. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 748] 


eral. For the purchaser to claim an abatement un- 
der express provision of the contract the provision 
must be applicable in the situation for which the 
abatement is claimed,®* and the purchaser must have 
complied with the terms of the provision.** With- 
out express provision therefor in the contract, the 
purchaser is generally entitled to an abatement where 
there are circumstances existing which would make 
it inequitable for the vendor to receive the full price 
agreed to be paid,** as where a third person who has 
acquired the purchager’s interest in the land has 
paid the vendor a certain sum to obtain a release 
of the latter’s lien,?> where the purchaser has been 
damaged by the vendor’s failure to perform,*® or 
where the premises have been damaged or decreased 
in value under such circumstances that the loss 
should fall on the vendor.** However, where the 
circumstances are such that the vendee must bear 
the loss in the value of the property, he is not enti- 
tled to an abatement in the purchase price;** nor 
can he make deductions for expenses for which the 
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vendor is not responsible,?® or for sums which the 
vendor has received from a sale of part of the land 
to a third person,*® or for sums which a third per- 
son, to whom the purchaser has sold a portion of 
the premises, has agreed, but failed, to pay directly 
to the original vendor in partial satisfaction of the 
purchase price.t4! If the purchaser receives all 
that he is entitled to under the terms of the contract, 
he is not entitled to a deduction because of loss of 
benefits that he had hoped for;*? and an omitted 
call in the deed affords no ground for an abatement 
of the purchase money.** Failure of the vendor to 
pay the commission of his agent, who made the sale 
to the purchaser, entitles the latter to no abatement 
in the purchase price.*# 


Apportionment among installments remaining due. 
When the purchaser is entitled to an abatement at 
a time when several installments of the purchase 
price are still due, it has been held that the abate- 
ment will be apportioned among the several install- 


32. Cleveland v. Bergen Bldg., etc.. 


WOn, ON de @o pA 7 

{a] Nonapplicable provision.—A 
provision that, if the vendor is unable 
to convey a good title to any lot or 
Jots, the amount of the purchase price 
shall abate proportionally, does not 
apply to a defect consisting in the 
want of dedication of an adjacent 
street to public use. Cleveland v. 
Berson Bldg., etc., Co., (N.J.Ch.) 55 A. 
aye 


33. Hubbard v. Neubert, 237 P. 718, 
125 Wash. 381. 

[a] Reduction for prompt pay- 
ment.—Where the contract entitles 
the purchaser to a reduction if he 
promptly pays the purchase price on 
or before a certain time, the purchas- 
er cannot claim the reduction if he 
has not paid or tendered payment 
within the time specified. Hubbard v. 
Neubert, 237 P. 718, 135 Wash. 381. 

$4. Ala.—Thrasher vy. Pinckard’s 
Heirs, 23 Ala. 616. 


Cal.—McCowen v. Pew, 
147 Cal.4 299. 

Fla.—Holder v. West Florida Devel- 
opment & Investment Co., 137 So. 271, 
691, 103 Fla. 487. . 

Ga.—Phinizy v. Guernsey, 36 S.E. 
796: 111 Ga..346, 78 Am.S.R. 207, 50 
L.R.A. 680. 

Tll.—Eppstein v. Kuhn, 80 N.E. 80, 
255 Tl is, 10° RA.N-S._ 117: 


Iowa.—Brown v. Ward, 81 N.W. 
247, 110 Iowa 123; Zent v. Picken, 6 
N.W. 750, 54 Iowa 535. 


Ky.—Marrowbone Coal & Coke Co. 
vy. Coleman, 161 S.W. 238, 156 Ky. 425. 


N.Y.—Stewart v. Gillett, 139 N.Y.S. 
583, 79 Misc. 93 [aff 156 N.Y.S. 1146, 
171 App.Div. 967]. 


N.D.—Sjurson v. Stenvick, 
W. 600, 59 N.D. 446. 


S.c.—Farr v. Sprouse, 130 S.H. 210, 
LBs = ts Cae Re 

Tex.—Reed v. Hardeman, 
505. 

Va.—Turner v. Holloway, 132 S.E. 
685, 146 Va. 827; Long v. Colston, 
Gilm. (21 Va.) 98. 

35. Reed v. Hardeman, 
S.W. 505. 

36. Holder v. West Florida Devel- 
opment & Investment Co., 137 So, 271, 
691, 103 Fla. 487; McCormick v. Mer- 
ritt, 105 N.W. 428, 131 Iowa 160; Hen- 
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81 P. 958, 


230 N. 


by TSB 


(Tex) "5 


derson v. Donovan, 13 Lea (Tenn.) 
289; Leiker v. Henson, (Tenn.Ch.A.) 
41 S.W. 862. 

[a] Failure to make agreed im- 
provements entitles the purchaser to 
an abatement. Holder v. West Flori- 
da Development & Investment Co., 137 
Som 271, 691, 103 Bla. 437.) > But see 
Bidwell vy. Garrison, (N.J.Ch.) 36 A. 
941 (holding that the fact that the 
contract of sale provides for the con- 
struction of a ditch by the purchaser, 
the cost to be borne equally by the 
parties, does not authorize the pur- 
chaser to deduct from the considera- 
tion to be paid by him one half of the 
cost of the ditch, which he has con- 
structed). 

[b] Vendor’s failure to perform as 
to streets next to land sold entitles 
the purchaser to an abatement of the 
purchase price. McCormick v. Mer- 
ritt, 105 N.W. 428, 131 Iowa 160; Hen- 
derson v. Donovan, 13 Lea (Tenn.) 
289; Leiker v. Henson, (Tenn.Ch.A.) 
41 S.W. 862. 


: Abatement for nonperformance as 
oO: 


ey or quality see infra §§ 754- 
760. 


Title see infra §§ 749-753. 


37. Cal. McCowen v. Pew, 81 P. 
958, 147 Cal. 299. 
Ga.—Phinizy v. Guernsey, 36 S.E. 


796, 111 Ga. 346, 78 Am.S.R. 207, 50 
L.R.A. 680. 

Ill—_Eppstein v. Kuhn, 80 N.E. 80, 
225 Ill. 115, 10 L.R.AN.S. 117. 


Ind.—Gibson v. Eller, 13 Ind. 124. 
La.—De Armas v. Gray, 10 La. 575. 


N.Y.—Stewart v. Gillett, 139 N.Y.S. 
583,79 Misc. 93 [aff 156 N.Y-S. 1146, 
171 App.Div. 967]. 


{a] Amount of abatement for loss 
of improvements.—(1) If there is no 
difference between the contract price 
and the market value, the amount to 
which the contract price should be 
reduced is a sum equal to the market 
value of the land without the im- 
provements on the day the contract 
was made. Phinizy v. Guernsey, 36 S. 
EK. 796, 111 Ga. 346, 78 Am.S.R. 207, 50 
TR. A. 680. ' (2) If at the date the 
contract becomes effectual the market 
value is greater than the contract 
price, the difference should be deduct- 
ed from the market value of the land 
without the improvements, and if the 
contract price exceeds the market 
value, the difference between the mar- 


ket value of the property and the con- 
tract price should be added to the 
market value of the land without the 


improvements. Phinizy v. Guernsey, 
supra. 
[b] Damages due to act of vendor. 


—(1) Generally damages due to neg- 
ligence of the vendor, while in pos- 
session, entitle the purchaser to an 
abatement in the purchage price. Gib- 
son vy. Eller, 13 Ind. 124. (2) Where 
a vendor whosis remaining in posses- 
sion because he is unable to make the 
conveyance contracted for takes down 
a portion of a dilapidated building 
on the premises and disposes of part 
of the lumber, the purchaser is enti- 
tled to an abatement to the extent 
of the value of the lumber. Stewart 
v. Gillett, 139 N.Y.S. 583, 79 Misc. 93 
[aff 156 N.Y.S. 1146, 171 App.Div. 
967]. (3) But where the vendor un- 
lawfully retains possession after the 
execution of the conveyance, and then 
destroys crops growing on the prem- 
ises, the purchaser is not entitled to 
a deduction as for a failure of con- 
sideration, for the consideration re- 
mains unimpaired at the time of the 
conveyance to the purchaser. Mc- 
ae fae vy. Farned, 76 So. 975, 200 Ala. 


[c] Loss by fire before vendor is 
able to convey entitles the purchaser 
to an abatement. Phinizy v. Guern- 
sey, 36 S.E. 796, 111 Ga. 346, 78 Am. 
S.R. 207, 50 L.R.A. 680; Eppstein v. 
Kuhn, 80 N.B. 80, 225 Ill. 115, 10 L. 
IREACINES uae 


Generally as to deterioration, loss, 
and gain see infra § 811. 


38. Sutton v. Davis, 55 S.E. 844, 143 
N.C. 474; Conklyn v. Shenandoah 
Milling Co., 70 S.E. 274, 68 W.Va. 567. 


39. McDonald vy. Houseman-Spitz- 
ley Corporation, 231 N.W. 74, 250 
Mich..509; Forbes v. Forbes, 71 N.W. 
171, 112 Mich. 630; Bailey v. Gibson, 
20 Pa.Super. 429; Heard v. Thrasher, 
13 2S. W., 3935. 96. Lex. 380. [rev (Cite 
App.) 71 S.W. 803]. 


40. Pruyn v. Gay, 106 So. 536, 15% 
La. 981 [rev 2 La.App. 787]. 
Ba McCoy v. Bassett, 26 W.Va. 
42. Moss v.-Rubenstein, 191 N.Y.S. 


496, 117 Misc. 385; Shuemaker v. Nis- 
sley, T4,A. 241, 225 Pa. 430. 

43. Cummings v. Hamrick, 82 S.E. 
44, 74 W.Va. 406. 

44. Patterson v. Jones, 
(2d) 408, 235 Ky. 828. 
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ments rather than taken. from the installments first 
due;*® and there is authority, which goes even fur- 
ther, to the effect that the abatement is usually al- 
lowed out of the last installment of the purchase 
If several notes for installments of the 
purchase price have been transferred to different 
people, the amount of the abatement should be ap- 
portioned among all the holders of the several 


money.*® 


notes.** 


[§ 749] (2) Defect in Title**—(a) In General. 
Generally, unless there has been fraud,*® or the ven- 
dor is insolvent,®° a purchaser, who continues in un- 
interrupted possession of the premises and has the 
vendor’s covenants of warranty, is not entitled to 
an abatement because of a defect in the vendor’s 


45. Grant v. Combs, 6 T.B.Mon. 
(Ky.) 280; Sutton v. Kautzman, 6 
Ohio Dec. (Reprint) 910, 8 Am.L.Rec. 
657; Turner v. Pierce, 81 Wis. 342. 
But see Cypress Lumber, etce., Co. v. 
Tillar & Wilson, 84 S.W. 490, 73 Ark. 
354 (where it was considered equita- 
ble that the amount of the abatement 
should be deducted from the pur- 
chase-money note first falling due). 

46. Odbert v. Marquet, 163 F. 892 
[aff 175 F. 44, 99 C.C.A. 60]. 

47. Kilpatrick v. Dye’s Heirs, 12 
Miss. 289. 

48. Defense to suit: 

For purchase money see infra § 1408. 
To enforce vendor’s lien see infra § 

1224, 

Recovery of purchase money for 
failure to furnish good title see infra 
§ 1566. 

49. Gillham v. Walker, 33 So. 5387, 
135 Ala. 459; Hoppes v. Cheek, 21 Ark. 
585; Brandt v. Foster, 5 Iowa 287. 

Fraud generally see infra § 761. * 

50. Gillham v. Walker, 33 So. 537, 
135 Ala. 459; Burnett v. Sulflow, 159 
N.W. 951, 134 Minn. 407; Bowen v. 
Thrall, 28 Vt. 382. 

51. U.S.—Brisco v. Minah Consol. 
Min. Co., 82 F. 952. 

Ala.——-Gillham v. Walker, 33 So. 537, 
135 Ala. 459. 

Ark.—Hoppes v. Cheek, 21 Ark. 585. 

Cal.—Norton v. Jackson, 5 Cal. 262. 


Ga.—Mallard v. Allred, 32 S.E. 588, 
106 Ga. 503. 

Ind.—Stephens vy. Evans’ Adm’x, 30 
Ind. 39; Smith y. Ackerman, 5 Blackf. 
541; Whisler v. Hicks, 5 Blackf. 100, 
33 Am.D. 454. 

Ilowa.—McNair v. Sockriter, 201 N. 
W. 102, 199 Iowa 1176; Brandt v. Fos- 
ter, 5 Iowa 287. 


Ky.—Kemper v. Walker, 
1093, 17 Ky.L. 1100. 


Mass.—Lothrop v. Snell, 11 Cush. 
53. 


32 S.W. 


Mich.—Sturgis Nat. Bank v. Levan- 
Soler) |73 uNaw.) 399, 115) Michs 3725 
Thompson y. Noble, 65 N.W. 746, 108 
Mich. 26. 

N.J.—Ratkewicz v. Kara, 103 A. 912, 
89 N.J.Eq. 203 [Laff 102 A. 634, 88 N.J. 
Eq. 201). 

S.C.—Moore v. Beard, 74 S.H. 1062, 
91 S.C. 496; Coleman v. Whittle, 60 
S.E. 523, 79 S.C. 212, 128 Am.S.R. 841. 


Tex.—Neel v. Prickett, 12 Tex. 137. 


Vt.—Walker v. Arnold, 44 A. 351, 
71 Vt. 263. 

W.Va.—Cummings v. Hamrick, 82 
S.E. 44, 74 W.Va. 406; Thompson’s 
Adm’r v. Catlett, 24 W.Va. 524. 


Defect in title as excuse for non- 
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title, the mere existénce of which does not constitute 
a substantial breach of the vendor’s covenants.** 
If, however, the purchaser has been damaged by a 
breach of the vendor’s covenant as to title, such 
damages may be deducted from the purchase mon- 
ey,°? as may damages caused by the vendor’s delay 
in perfecting title within the time agreed on;°* and, 
unless he has knowledge thereof at the time of con- 


tracting,>+ or has assumed the risk of an outstand- 


payment where purchaser in posses- 
sion see supra § 719. 

52. Thrasher y. Pinckard’s Heirs, 
23 Ala. 616; Wilson v. Cochran, 46 
Pa. 229; Stehley v. Irvin, 8 Pa. 500; 
Goodwin v. Cooper, 4 Kulp (Pa.) 239; 
Smith v. White, 78 S.E. 378, 71 W.Va. 
639, 48 L.R.A.N.S. 623; Smith v. Ward, 
66 S.H. 234, 66 W.Va. 190, 33 LRA. 
N.S. 1030. 

53. Roberts v. Marston, 20 Me. 275, 
37 Am.D. 52; Gates v. Parmly, 66 N. 
W. 253, 67 N.W. 739, 98 Wis. 294. 

54. Ark.—Busby v. Treadwell, 24 
Ark. 456; Worthington y. Curd & Co., 
22 Ark, 277. 

Ga.—Cox vy. Jones, 76 Ga. 296. 

Ind.—Dodds v. Toner, 3 Ind. 427. 


Ky.—wWeller v. Fidelity Trust, etc., 
Co., 64 S.W. 843, 23 Ky.L. 1136. 

La.—Wright, Williams & Co. v. 
Wood, 6 La.Ann. 176. 


Miss.—Ragsdale v. Meridian Land, 
etc., Co., 14 So. 193, 71 Miss. 284. 

N.J.—McDavit v. Pierrepont, 23 N. 
Delian 

Pa.—Shuemaker v. Nissley, 74 A. 
241, 225 Pa. 430; Wilson v. Cochran, 
46 Pa. 229, 48 Pa. 107, 86 Am.D. 574; 
Cadwalader vy. Tryon, 37 Pa. 318. 


S.C.—Coleman vy. Whittle, 60 S.E. 
523, 79 S.C. 212, 128 Am.S.R. 841; Wil- 
liams y. Oliver, 25 S.C.L. 115. 


Tenn.—Rich v. Scales, 91 S.W. 50, 
116 Tenn. 57; Waters v. Hutton, 1 S. 
W. 787, 85 Tenn. 109. 


Tex.—Texas Western R. Co. v. Gen- 
try, 8 S.W. 98, 69 Tex. 625; Neel v. 
Prickett, .12) Dex, L3v. 


Va.—Riner v. Lester, 
121 Va. 563. 


W.Va.—Johnston v. Jarret, 14 W. 
Va. 230. But see Smith v. Ward, 66 
S.E. 234, 66 W.Va. 190, 33 L.R.A.N.S. 
1030 (holding that knowledge by a 
grantee in a general warranty deed 
of a superior claim for part of the 
land will not debar him from compen- 
sation for that lost to him under such 
claim). 

Ont.—Re Robier, 16 Ont. 259. 

[a] Purchaser is presumed to rely 
on covenants of vendor, when he pur- 
chases with such knowledge, and to 
them he will be remitted. Worthing- 
ton v. Curd & Co., 22 Ark. 277. 


55. Kan.—Skinner y. Moore, 292 P. 
747, 181 Kan. 477. 


Ky.—Turner v. Howell, 53 S.W. 648, 
21 Ky.L. 979; Cox v. Johnson, 37 S.W. 
154, 18 Ky.L. 516; Shackelford vy. 
Wright, 16 S.W. 268, 13 Ky.L. 62. 


Mont.—Torelle v. Templeman, 21 P. 
(2d) 60. 

Or.—Wetherby v. Griswold, 147 P. 
388, 75 Or. 468. 


93 S.E. 594, 


ing claim or encumbrance,°® the purchaser, accord- 
ing to many authorities, may have deducted from the 
purchase price such amount as is reasonably neces- 
sary to perfect title by discharging such claim or 
encumbranee,®® or if the encumbrance is such that 
it cannot be discharged, he is entitled to deduct the 


Pa.—Hannan v. Carroll, 120 A. 665, 
277 Pa. 32; Lazarus v. Lehigh Wilkes- 
Barre Coal Co., 92 A. 121, 246 Pa. 178; 
Buckley’s Appeal, 48 Pa. 491, 88 Am.D. 
468; Wilson v. Cochran, 48 Pa. 107, 
86 Am.D. 574. 


Tex.—Elder v. Galveston First Nat. 
Bank, (Civ.App.) 42 S.W. 124 [aff 44 
S.W. 62, 91 Tex. 423]. 


[a] Burden of showing assump- 
tion.—(1) “Where a defect or incum- 
brance is unknown to a purchaser at 
the time he accepts a deed, the bur- 
den is on the vendor to show his ven- 
dee agreed to assume the risk there- 
of, and in the absence of such proof, 
the vendee may deduct the amount of 
such an incumbrance from the unpaid 
purchase money.” Hannan y. Carroll, 
120 A. 665, 666, 277 Pa. 32. (2) But 
if a purchaser, knowing of an encum- 
brance, not only fails to take a cove- 
nant, but also gives his bond or other 
collateral obligation for the payment 
of the purchase money, it will be pre- 
sumed that he agreed to assume the 
risks involved, and such a purchaser 
cannot detain any portion of the pur- 
chase money, unless he shows a mu- 
tual agreement that he was not to 
be burdened with existing encum- 
brances. Hannan v. Carroll, supra. 
(3) However, the purchaser’s failure 
to obtain a covenant against a known 
encumbrance is not prima facie evi- 
dence of an assumption in the ab- 
sence of a showing that the purchaser 
knowingly gave an additional obliga- 
tion for the purchase money. Hannan 
v. Carroll, supra. 


Assumed encumbrances as breach 
of covenant of warranty see Cove- 
nants § 143. 


Assumption of outstanding encum- 
brance as part of purchase price see 
infra § 770. 


Effect of purchaser’s knowledge of 
defects see supra § 530. 


56. U.S.—Eckerson v. Tanney, 235 
F. 415; Neely v. Williams, 149 F. 60, 
79 CICLAN 82: 


Ala.—Hardigree v. Mitchum, 51 Ala. 
151; Gallagher v. Witherington, 29 
ales 420; Smith v. Pettus, 1 Stew.&P. 

Cal.—-Whittier v. 
726, 3 Cal.App. 489. 


Fla.—Latin-American Bank v. Rog- 
ers, 99 So. 546, 87 Fla. 147. 


Ind.—Bunklebarger v. Whitehall, 70 
ape. 214; Gaar v. Lockridge, 9 Ind. 


Gormley, 86 P. 


Iowa.—Hrdlicka v. Evans, 145 N.W. 
84, 165 Iowa 207. 


Ky.—-Marrowbone Coal & Coke Co. 
v. Coleman, 161 S.W. 238, 156 Ky. 425; 
Taylor v. Fitzsimmons, 41 S.W. 263 
LOR Ky slut bos 
Ky... °5'78. 


, 
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amount that the premises are depreciated or dimin- 
ished in value by reason of the existence of the en- 
Under this latter rule, if the encum- 
brance is beneficial to the premises, the purchaser 
is not entitled to an abatement in the purchase 
For expenditures which were not reason- 
ably necessary to perfect defects in title the pur- 
chaser is entitled to no deduction from the purchase 
Generally, if a supposed encumbrance is 
legally invalid, the purchaser cannot deduct from the 
purchase price for sums he has paid with the intent 


eumbrance.* ! 


price.°§ 


price.>® 


of discharging the encumbrance ;°° 


for such sums may be allowed if the vendor is es- 
topped from denying the validity of the encum- 


brance.®? 
[§ 750] (b) Dower.*? 


Miss.—Kilpatrick v. Dye’s Heirs, 12 
hs 289; Harper v. Reno, Freem. 
3. 


See aes v. Brown, 5 N.J.Eq. 


N.D.—Sjurson v. Stenvick, 230 N.W. 
600, 59 N.D. 446. 


Or.—Rayburn v. Norton, 243 P. 560, 
117 Or, 328; 

Pa.—Hannan v. Carroll, 120 A. 665, 
277 Pa. 32; Owens v. Salter, 38 Pa. 
211; Harper v. Jeffries, 5 Whart. 26. 

Tex..—Heard v. Thrasher, 73 S.W. 
393, 96 Tex. 380 [rev_ (Civ.App.) 71 
S.W. 803]; Grogan v. Lea, (Civ.App.) 
269 S.W. 1070. 

Vt.—Bowen v. Thrall, 28 Vt. 382. 


Va.—Roller v. Effinger’s Ex’r, 14 
S.E. 337, 88 Va. 641; Bryan v. Sal- 
yards, 3 Gratt. (44 Va.) 179. 

Wis.—Gates v. Parmly, 66 N.W. 
253, 67 N.W. 739, 98 Wis. 294. 

See McCrath v. Myers, 85 N.W. 712, 
126 Mich. 204 (holding that, under a 
contract providing for retention of 
purchase money until the vendor had 
cleared his title, the vendor had not 
performed the conditions necessary to 
entitle him to foreclose a mortgage 
potas for the retained purchase mon- 
ey). 

[a] Interest—A purchaser who 
gives a note in discharge of an ex- 
isting encumbrance cannot recover 
from the vendor interest due on the 
note, as the debt becomes his own 
from the time of the execution of the 


note. Worthington y. Curd & Co., 22 
Ark, 277. 
[b] Judgment being enforced 


against other lands.—The purchaser 
may pay off an outstanding judgment 
and hold the amount thereof as an 
offset pro tanto against unpaid pur- 
chase money, notwithstanding, at the 
time of such payment, an execution 
issued on such judgment has been 
levied on other lands subject to such 


lien. Dunklebarger v. Whitehall, 70 
Ind. 214. 
[c] Lien for taxes.—A purchaser 


is entitled to a credit on the purchase 
price for the amount of taxes paid 
by him which was a lien on the land 
at the time of his purchase. Taylor 
y. Fitzsimmons, 41 S.W. 263, 19 Ky. 
L. 583. 

Discharge of encumbrances with 
purchase money in specific perform- 
ance see Specific Performance § 586. 

57. Ga.—Puckett v. Jones, 136 S.E. 
462, 36 Ga.App. 253. 

Ill.—Eppstein v. Kuhn, 80 _N.E. 80, 
225 Ill. 115, 10 L.R.A.N.S. 117. 

Mass.—Cashman v. Bean, 115 N.E. 
574, 226 Mass. 198. 

N.C.—Bethell v. McKinney, 80 S.E. 


Where the vendor has 
failed to convey the unencumbered title that he has 
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but a deduction 


162, 164 N.C. 71. 


Pa.—Andrien v. Heffernan, 149 A. 
184, 299 Pa. 284. 

W.Va.—Smith v. White, 78 S.E. 378, 
71_-W.Va. 639, 48 L.R.A.N.S. 623. 

See Oliver v. McEachran, 271 P. 93, 
149 Wash. 433 (where it was_ said 
that a purchaser could claim an abate- 
ment in the purchase price because 
of an easement of which he received 
notice between the date of the con- 
tract and the date of the deed). 

58. Cashman v. Bean, 115 N.E. 574, 
226 Mass. 198. But see Van Duzer 
v. Engeldinger, 227 N.W. 591, 209 Iowa 
150 (holding that the mere fact that 
a public alley is beneficial does not 
defeat the purchaser’s right of abate- 
ment where it is not a case of a mere 
easement or encumbrance but of par- 
tial failure of title because the fee to 
the alley is in other persons). 

59. Ragsdale v. Meridian Land, 
ete, Co., 14 So. .193, 71, Miss. 284; 
Owens v. Salter, 38 Pa. 211. 

[a] Excess amounts unnecessarily 
expended.—(1) Where the purchaser 
has an opportunity to pay taxeS as- 
sessed against the Jand, or to redeem 
from a sale for such taxes, but he 
fails to do so and subsequently buys 
the outstanding tax title at a Sum ex- 
ceeding the redemption money, he 
cannot deduct from the purchase mon- 
ey for any amount exceeding the re- 
demption money. Owens v. Salter, 38 
Pa. 211. (2) Mere adverse occupancy 
does not show such a failure of title 
as to entitle the purchaser to a deduc- 
tion for sums paid to the adverse oc- 
cupant. Ragsdale v. Meridian Land, 
etc., Co., 14 So. 193, 71 Miss. 284. 
eee Hardigree v. Mitchum, 51 Ala. 


61. Hardigree v. Mitchum, supra. 


[a] Tilustration.—Where a vendor 
has received from his vendor indem- 
nity against an encumbrance and re- 
tains it, and promises the purchaser 
from him to remove the encumbrance 
but fails to do so, he is estopped from 
denying its validity as against the 
purchaser after the latter has remov- 
ed it. Hardigree v. Mitchum, 51 Ala. 
aay A 

62. Defense to action for purchase 
money see infra § 1415. 


Specific performance where wife re- 
fuses to relinguish dower see Specific 
Performance §§ 61, 62. 


63. Ill.—Cowan v. 
1097, 211 Ill. 572. 


Ind.—Martin v. Merritt, 57 Ind. 34, 
26 Am.R. 45. But see Smith v. Acker- 
man, 5 Blackf. 541 (holding that, 
where the wife of a prior owner who 
has died has not yet asserted her un- 
doubted dower right against the land, 


Kane, 71 N.E. 
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agreed to, because of his failure to obtain his wife’s 
release of her dower interest, it is sometimes held 
that the purchaser is entitled to an abatement equal 
to the present value of the wife’s outstanding right 
of dower, whether the same be inchoate®* or per- 
fected by the death of the husband ;°* and the value 
is to be determined as of the time of the convey- 
ance,®> according to the usual tables of expectancy.°° 


[§ 751] (c) Alleys, Streets, and Roads.°* While 
there are cases to the effect that a purchaser of city 
lots is entitled to an abatement on account of the 
existence of a public alley, for which he has not ex- 
pressly agreed to pay, over part of the land con- 
tracted to be conyeyed,*® other authorities have held 
that the purchaser takes subject to, and is not en- 
titled to an abatement on account of, a public 
highway,°® street,?° or railroad,’? which is visibly 


the vendee has not suffered any dam- 
age entitling him to an abatement, 
although he is clearly entitled to nom- 
inal damages on the vendor’s covenant 
against encumbrances). 


Iowa.—Zebley v. Sears, 38 Iowa 507; 
Presser v. Hildenbrand, 23 lowa 483. 


Mass.—Davis v. Parker, 14 Allen 94 
Hs 12 Wall. (U.S.) 457, 12 Am.D. 


N.Y.—Stewart v. Gillett, 139 N.Y.S. 
583, 79 Misc. 93 [aff 156 N.Y.S. 1146, 
171 App.Div. 967}. 


N.C.—Bethell v. McKinney, 80 S.E. 
162, 164 N.C. 71. 


Ohio.—Moore v. Moulton, 5 Ohio 
Dec. (Reprint) 534, 7 Ohio Dec. (Re- 
print) 405, 6 Am.L.Rec. 466, 3 Cinc. 
L.Bul. 323. 


64. Thrasher y. Pinckard’s Heirs, 
23 Ala, 616; Estep v. Watkins, 1 Bland 
(Md.) 486; Colvin v. Morris, 2 Yeates 
(Pa.) 518. 


65. Davis v. Parker, 14 Allen 
(Mass.) 94 [aff 12 Wall. (U.S.) 457, 
12 Am.D. 287]. 


66. Martin v. Merritt, 26 Am.R. 45, 
57 Ind. 34; Hazelrig v. Hutson, 18 Ind. 
481; Bethell v. McKinney, 80 S.E. 162, 
164 N.C. 71. 


67. Deduction for highways and 
railroad rights of way in computing 
purchase price see supra § 226. 


Effect of purchaser’s knowledge of 
eee or encumbrances see supra § 


Fublic easements as encumbrances 
which will relieve purchaser see su- 
pra § 604. 

68. Pratt v. Law, 9 Cranch (U.S.) 
456, 3 L.Ed. 791; Brent v. Smith, 4 F. 
Cas.No. 1,841, 5 (Cranch \(CiCi672- 
Brooks v. Riding, 46 Ind. 15; Van Du- 
zer v. Engeldinger, 227 N.W. 591, 209 
Iowa 150; Leiker v. Henson, (Tenn. 
Ch.A.) 41 S.W. 862. 


[a] Vendor, by contending that al- 
ley is beneficial, cannot defeat the 
purchaser’s right to an abatement, 
where the fee to the land is in other 
persons, so that it is not a case of 
mere encumbrance, but of partial fail- 
ure of title. Wan Duzer v. Engelding- 
er, 227 N.W. 591, 209 Iowa 150. 


69. Manlove v. Lemmon, 111 N.E. 
739, 272 Ill. 120; Keown y. Brandon, 
266 S.W. 889, 206 Ky. 93; Bean v. 
Brown, 259 S.W. 47, 202 Ky. 215; Kil- 
len v. Funk, 120 N.W. 189, 83 Neb. 
622, 131 Am.S.R. 658. 


70. Weller v. Fidelity Trust, etc., 
Co., 64 S.W. 843, 23 Ky.L. 1136. 


71. Wetherby v. Griswold, 147 P. 
388, 75 Or. 468; Keen v. Eaby, 98 A, 
1040, 254 Pa. 273; Goodwin vy. Cooper, 
4 Kulp (Pa.) 239. See also Wadhams 
v. Swan, 109 Ill. 46 (holding that, 
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and notoriously an encumbrance on the land. 


[§ 752] (8) Partial Failure of Title’*—(a) In 

As a general rule, although the sale is in | 

gross,’* or per aversionem,’+ when the vendor is | 
unable to make title to some part of the land, in ae- 
cordance with the terms of the contract, the pur- 
chaser, where there is an express provision to that 
or when there is no express provision oth- 
erwise,’® is entitled to an abatement of the purchase 
money for the deficiency; but unless there has been 
a mutual mistake,77 no abatement is allowable where 
the purchaser has assumed the risk of title,‘® as 
by a conveyance without covenant of warranty, 
which conveys only such right, title, and interest as 
or where the lack of title is to 
other land which was not in fact sold although in- 
It has been held 


General. 


effeet,“ 


the vendor has;7° 


cluded in the deed by mistake.*° 


since the existence of the railroad 
right of way benefited the land as a 
whole, so that the purchaser could 
have recovered only nominal damages 
for breach of the vendor’s covenant 
against encumbrances, an abatement 
would not be allowed). 

72. Defense to action for purchase 
money see infra § 1419. 


Ground for recovery of purchase 
money see infra § 1567. 

73. Cal.—cCords v. Goodwin, 159 P. 
USS, lio Cal, 61. 

Ga.—Cummings v. Fleming & Hines, 
118 S.B. 593, 30 Ga.App. 601. 

Ky.—Freeman v. Bow, 109 S.W. 877, 
33 ‘Ky.L. 254; » Young v. Lofton, 12 
SOW. +1061, -11 Ky.L. 758. 


N.Y.—Voorhees v. De 
Barb. 37. 

Pa.—Tyson v. Eyrick, 21 A. 635, 141 
Pa. 296, 23 Am.S.R. 287. 

Tenn.—Moses v. Wallace, 7 Lea 413. 


Tex.—Bellamy v. McCarthy, 12 S.W. 
849, 75 Tex. 293; Holden v. Reed, 101 
S.W. 288, 45 Tex.Civ.App. 465. 


W.Va.—McClung vy. McClung, 89 S. 
BE. 148, 78 W.Va. 486; Butcher v. Pe- 
terson, 53 Am.R. 89, 26 W.Va. 447. 


{a] In Georgia Civ. Code (1910) § 
4122, which declares that “if the sale 
is by the tract or entire body, a defi- 
cieney in the quantity sold can not 
be apportioned,’ has no application, 
and does not preclude an abatement 
where the land is described by metes 
and bounds and the vendor does not 
have title to a part of the _ land. 
O'Farrell v. Willoughby, 154 S.E. 911, 
171 Ga. 149. See also Martin v. Pea- 
cocky 155:°S.H. 182, 171 Ga. 219 (in 
apparent accord). 


Abatement for deficiency in quan- 
tity where sale is in gross see infra § 
755. 

74 Guglielmi v. 
742, 47 La:Ann. 147. 


Abatement for deficiency in quanti- 
ty where sale is per aversionem see 
infra § 758. 3 

75. Ragsdale v. Meridian Land, 
etc., Co., 14 So. 198, 71 Miss. 284. 


[a] Pyrovision for deduction.—A 
provision that if the vendor's title is 
subject to a defect which cannot be 
removed the purchaser shall be en- 
titled to a credit therefor on the pur- 
chase money entitles the purchaser to 
the credit where the vendor’s record 
title to a portion of the land is defec- 
tive because of a gap in the chain of 
title, although,no one has asserted ad- 
verse title thereto for twenty years. 
Ragsdale v. Meridian Land, etc., Co., 
14 So. 193, 71 Miss. 284. 


Meyer, 2 


Geismar, 16 So. 
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76. U.S.—Ellis v. Mesirov, 39 F. 
(2d) 194; Crump y. Schneider, 246 F. 
225, Lbs CCA. 88b° Odbert, vis Mar- 
CNDIGE AU Say Uy TO, Skea aed aN ch SN Ge, 
CrAY GONE 

Ala.—Dykes v. Bottoms, 13 So. 582, 
101 Ala. 390. 

Ark.—Archer yv.9 Turrell,” 49 (S:W- 
568, 66 Ark. 171; Fitzhugh v. Davis, 
46 Ark. 337; Walker v. Johnson, 13 
Ark. 522. 

Cal.—Anderson v. Willson, 
1016, 48 Cal.App. 289. 

Fla.—Ladd v. Chaires, 5 Fla. 395. 

Ga.—Martin v. Peacock, 155 S.H. 
182, 171 Ga. 219; Satterfield v. Spier, 
39 S.E. 930, 114 Ga. 127; Puckett v. 
Jones, 136 S.E. 462, 36 Ga.App. 253; 
Roberts v. Benson, 132 S.E. 110, 35 
Ga.App. 135. 

Ind.—Scheible v. Slagle, 89 Ind. 323; 
Brooks v. Riding, 46 Ind. 15; Wingate 
v. Hamilton, 7 Ind. 73. 

Iowa.—Van Duzer v. Engeldinger, 
227 N.W. 591, 209 Iowa 150; Zent v. 
Picken, 6 N.W. 750, 54 Iowa 585. 


Ky.—White v. Hardin, 5 Dana 141; 
Grant vy. Combs, 6 “TM BiMon? 280: 
Young v. Hopkins, 6 T.B.Mon. 18; 
Buck v. McCaughtry, 5 T.B.Mon. 216; 
Carlton v. Smith, 110 S.W. 878, 33 Ky. 
L.R. 647; Johnson v. Eversole, 104 S. 
Wels coge Kyel eon mak DOuC uae 
Campbell, 67 S.W. 53, 23 Ky.L. 2198; 
Williams v. Thomas, 54 S.W. 824, 21 
Ky.L. 1228; Fish v. West, 35 S.W. 
624, 18 Ky.L. 144; Young v. Lofton, 
LZ S2W. LOCI, dekyabe 758" Tandy wv. 
Hatcher & Co., 9 Ky.L. 150. 


La.—Hicks v. Levett, 140 So. 276, 
19 La.App. 836. 


Md.—Foley v. Crow, 37 Md. 51. 


Mass.—Tobin v. Larkin, 67 N.E. 340, 
183 Mass. 389. 


Mich.—Rockwell v. Wells, 62 N.W. 
165, 104 Mich. 57. 


Mo.—Key v. Jennings, 66 Mo. 356; 
Hart v. Handlin, 43 Mo. 171. 

N.H.—Pike y. Taylor, 49 N.H. 124. 

N.Y.—Kelly v. Brower, 5 Silv.Sup. 
283,00 Nudes, coe, oo) run 606 fart 30 
INGE 50), siz) Nay SSO) rae SilvaAL sie 
Voorhees v. De Meyer, 3 Sandf.Ch. 614 
[aif 2 Barb. 37]. 

N.C.—Campbell v. Cronly, 64 S.E. 
2138, 150 N.C. 457; Ransom v. Shuler, 
43 N.C. 304; Tomlinson v. Savage, 41 
N.C. 430. 

Ohio.—Sutton v. Kautsman, 6 Ohio 
Dec. (Reprint) 910, 8 Am.L.Rec. 657. 


Or.—McCourt v. Johns, 53 P. 601, 33 
Or. 561; Sayre v. Mohney, 35 Or. 141, 
56 B. 526. 


Pa.—Tyson v. Byrick, 21 A. 635, 141 


DSL Fs 


7 


[§§ 751-753. 


that, if the purchaser takes a general warranty of 
title, he is not prevented from claiming an abate- 
ment for partial failure of title because of previous 
knowledge of the superior claim ;*+ 
other authority apparently to the contrary.*? 
purchaser can claim‘no abatement on account of a 
portion of the land which the deed fails to convey 
because of lack of definiteness in the description 
where there is no possible criterion for determining 
a proper abatement.®? 

[§ 753] (b) Amount of Abatement. 
contract contains an express provision as to the 
amount to be deducted in case the vendor is unable 
to obtain title to all the land contracted to be sold,** 
or unless the sale was at a stipulated price per acre, 
in which case the purchaser is entitled to an abate- 
ment at the stipulated price per acre for the number 


but there is 
A 


Unless the 


Pa. 296, 23 Am.S.R. 287; Barnes’ Ap- 


peal, 46 Pa. 350, 


S.C.—Peay v. Briggs, 9 S.C.L. 98, 
12 Am.D. 656; Vaughan v. Mitchell, 
4 §.C.L. 100; Sumter v. Welsh, 3 S.C. 
L. 5389, 2 S.C.L. 558; Wainwright v. 
Read, 1 S.CsHq: 573. 


Tenn.—Rich v. Seales, 91 S.W. 50, 
116 Tenn. 57; Waters v. Hutton, 1 S. 
W. 787, 85 Tenn. 109; Moses v. Wal- 
lace, 7 Lea 413. 


Tex.—Copeland y. Gorman, 19 Tex: 
253; York v. Gregg, 9 Tex. 85; Holden 
v. Reed, 101 S.W. 288, 45 Tex.Civ. App. 
465; Bryan v. Allen, (Civ.App.) 39 
S.W. 963. 

Va.—Clarke v. Hardgrove, 7 Gratt. 
(48 Va.) 399; Humphreys’ Adm’r vy. 
McClenachan’s Adm’r, 1 Munf. (15 
Va.) 493. 

Wash.—Hubbard v. Neubert, 237 P. 
(hS Geol 3b. Wiashves Sol see ales names 
Brown, 93 P. 413, 48 Wash. 303. 

W.Va.—McClung v. McClung, 89 S. 
E. 148, 78 W.Va. 486; Smith v. White, 
78 S.E. 378, 71 W.Va. 639, 48.L.R.A. 
N.S. 623; Smith v. Ward, 66 S.B. 234, 
669 WiVa. 1900133) | RA dNuSe sn 1OSOr 
Butcher v. Peterson, 26 W.Va. 447, 53 
Am.R. 89; Thompson’s Adm’r vy. Cat- 
lett, 24 W.Va. 524. 


Wis.—Turner v. Pierce, 31 Wis. 342. 
font page Brewer, 80 L.T.Rep.N.S. 


[a] Debt is extinguished where 
the value of the part to which title 
has failed equals or exceeds the 
amount of the purchase money re- 
maining due. Hicks v. Levett, 140 
So. 276, 19 La.App. 836. 


77. Holden v. Reed, 101 S.W. 288, 
45 Tex.Civ.App. 465. 


78. Cates v. Raleigh, 1 T.B.Mon. 
(Ky.) 164; Shackleford v. Wright, 16 
S.W. 268, 138 Ky.L. 62; Newman v. 
Bump, 224 N.W. 321, 245 Mich. 665: 
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79. Clark v. Altizer, (Tex.Civ.App.) 
145 S.W. 1041; Scott v. Slaughter, 80 
S.W. 643, 35 Tex.Civ.App. 524. 


80. Elder v. Galveston First Nat. 
Bank, 44 S.W. 62, 91 Tex. 423 [aff (Civ. 
App.) 42 S.W. 124]; Stafford v. White, 
6 Gratt. (47 Va.) 93; Cummings y. 
Hamrick, 82 S.B. 44, 74 W.Va. 406. 


81. Smith v. Ward, 66 S.E. 234, 66 
W.Va. 190, 33 L.R.A.N.S. 1030. 
82. Dodds v. Toner, 3 Ind. 427. 


83. Dykes v. Bottoms, 13 So. 582, 
101 Ala. 390. 


$4. Duluth, We.& Po RCo. ve Urs 
ben Inv. Co., 182 N.W. 605, 148 Minn. 


_— 2 


For later cases, developments and changes in the law see Annotationg, saine title and section number, 


§§ 753-7 54] 


of acres to which the title fails,8* the amount of the 
abatement, in case of a partial failure of title, is 
determined by the difference in value between the 
land contracted to be sold and the land actually 
conveyed, so that the amount to be deducted is such 
proportion of the whole purchase price as the value 
of the part, to which title fails, bears to the value 
of the whole tract, at the time of the purchase.*® 
The value or price at which the purchaser could 
have procured the land, to which title failed, at a 
time subsequent to the sale, is not to be taken into 
consideration in computing the amount of the abate- 
If the unpaid purchase money bears inter- 
est, it should be considered as having been credited 


ment.®? 


85. Boatman v. Smith, 50 Ind. 403; 
Sutton v. Kautsman, 6 Ohio Dec. (Re- 
print) 910, 8 Am.L.Rec. 657. 

86. Ala.—Milton Realty Co. v. Wil- 
son, 107 So. 92, 214 Ala. 143. 

Ark.—Glover v. Bullard, 278 S.W. 
645, 170 Ark. 58; Cypress Lumber, 
ete., Co. v. Tillar & Wilson, 84 S.W. 
490, 738 Ark. 354. 

Ga.—Satterfield v. Spier, 39 S.E. 930, 
114 Ga. 127; Mims v. Lockett, 68 Am. 
Ds 524; 23 Ga..237. 

1l).—Burton v. Perry, 34 N.E. 60, 146 
1a ea 

Ind.—Hoot v. Spade, 20 Ind. 326; 
Wiley v. Howard, 15 Ind. 169. 

Ky.—Burkholder v. Farmers’ Bank, 
@7 S.W. 832, 23 Ky.L. 2449. 

N-Y.—Brown v. Allen, 26 N.Y.S. 299, 
73 Hun 291. 

Onio.—Sutton v. Kautsman, 6 Ohio 
Dec. (Reprint) 910, 8 Am.L.Rec. 657. 

Pa.—Tyson v. Eyrick, 21 A. 635, 141 
Pa. 296, 23 Am.S.R. 287. 

Tenn.—Rich v. Scales, 91 S.W._ 50, 
116 Tenn. 57; Moses v. Wallace, 7 Lea 
413. 

Tex.—Holden v. Reed, 101 S.W. 288, 
45 Tex.Civ.App. 465. 

Va.—Walsh v. Hale, 25 Gratt. (66 
Va.) 314; Clarke v. Hardgrove, 7 
Gratt. (48 Va.) 399; Mills v. Bell, 3 
Call (7 Va.) 320. 

Wash.—Baldwin v. Brown, 
413, 48 Wash. 303. 

W.Va.—Smith v. White, 78 S.E. 378, 
71 W.Va. 639, 48 L.R.A.N.S. 623; Smith 
v. Ward, 66 S.E. 234, 66 W.Va. 190, 
83 L.R.A.N.S. 1030; Butcher v. Peter- 
son, 53 Am.R. 89, 26 W.Va. 447. But 
see Stockton v. Union Oil, etc., Co., 
4 W.Va. 273 (holding that the abate- 
ment should be determined by the 
average price per acre rather than 
the relative value where the land to 
which title failed was not covered by 
the terms of the contract, but was 
included in the deed by mistake). 


Wis.—Gates v. Parmly, 66 N.W. 253, 
67 N.W. 739, 938 Wis. 294. 
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Can.—MeVeigh vy. Lussier, 7 L.C. 
Jur: 132 
[a] Relative value taken.—The 


measure of abatement is not the aver- 
age value of the land lost as compared 
with the balance of the land, but the 
relative value. Smith v. Ward, 66 S. 
E. 234, 66 W.Va. 190, 33 L.R.A.N.S. 
1030. 

[b] Timber constituting principal 
value obtained by vendee.—Where the 
title fails after the purchaser has 
taken off most of the standing tim- 
ber, which constituted the principal 
value of the property, he will be al- 
lowed such proportionate part of the 
purchase price as is represented by 
the ratio of the land’s value at the 
time of the failure of title to its value 
when timbered. Brown y. Allen, 26 
N.Y.S. 299, 73 Hun 291. 
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with the amount 


deficiency in the 


[ce] Value of spring on land to 
which the vendor’s title fails is to be 
deducted from the purchase price. 
Grayson v. Buchanan, 13 S.BE. 457, 88 
Was 250% 

[d] Average price.—(1) The com- 
pensation allowed for failure of title 
to a part of the entire acreage con- 
veyed should be at the rate of the 
average price per acre paid by the 
purchaser for the whole tract, where 
no difference is shown in the value of 
the land. Butte Creek Consol. 
Dredging Co. v. Olney, 161 P. 260, 173 
Cal. 697. (2) It was not error to fix 
the damages for partial failure of 
the vendor’s title at a price per acre 
based on the sum actually paid the 
vendor for all the land, although such 
sum included a sum claimed by the 
vendor to have been intended merely 
as a “bonus” for the right to purchase. 
Butte Creek Consol. Dredging Co. v. 
Olney, supra. 

87. Glover v. Bullard, 278 S.W. 645, 
170 Ark. 58. 


88. Boatman v. Smith, 50 Ind. 403; 
ae v. Picken, 6 N.W. 750, 54 Iowa 
535: 

Right to abatement on account of 
fraud as payment see infra § 761 note 
55 [a]. 

89. Cross references: 

Defense to: 
Action for purchase money see in- 
fra § 1420. 
Enforcement of*vendor’s lien see 
infra § 1223. 
Fraudulent representations 

quantity see supra § 140. 
Ground for recovery of purchase mon- 

ey see infra § 1576. 


Mistake as to quantity see supra § 
111. 


as to 


Performance by vendor as to quantity 
or measurement see supra § 712. 
Recovery 6f overpayment due to defi- 

ciency see infra § 1576. 
Set-off and counterclaim see infra § 
Specific performance with abatement 
for deficiency see Specific Perform- 
ance § 56. 


90. See supra § 215. 

91. Spear v. Griffith, 86 Ill. 552. 

92. U.S.—Rainey v. Hogsett, 100 
F. 207, 40 C.C.A. 3385. 


Ind.—Wolcott v. Frick, 81 N.E. 731, 
40 Ind.App. 236. 

Me.—Cool v. Gardiner, 6 Me. 124. 

Miss.—Ragsdale v. Meridian Land, 
etc., Co., 14 So. 193, 71 Miss. 284. 

Tenn.—Barton v. Bird, 1 Overt. 66. 

Tex.—Schwantkowsky v. Dykow- 
sky, 132 S.W. 373, 377, 68 Tex.Civ.App. 
83. 

[a] Excess in other parcel to offset 
deficiency. Where two contiguous 
parcels are sold at different rates per 
acre, and it is stipulated that, if ei- 


[66 C.J.] 1013 


of the deduction from the date the 


obligation is incurred, so that the purchaser is en- 
titled to interest on the amount deducted sufficient 
to meet the interest accruing on that portion of the 
purchase price.** 

[§ 754] (4) Deficiency in Quantity or Quality*® 
—(a) Deficiency in Quantity—aa. Sale by Acre or 
Quantity. When the sale is by the acre or specified 
quantity, so that the quantity, or number of acres, 
specified is of the essence of the contract,®® the 
purchaser, although there is no covenant to that 
effect,®? but especially if there is,®? is generally enti- 
tled to an abatement of the purchase price for a 


quantity intended to be sold,°* al- 


ther parcel is found deficient in quan- 
tity, the purchaser shall have com- 
pensation for the deficiency, and one 
parcel is found to contain less and 
the other more than the estimated 
quantity, although the aggregate val- 
ue remains about the same, the pur- 
chaser is still entitled to compensa- 
tion for the part deficient, and the 
vendor cannot claim any allowance 
for the excess in the other tract, by 
way of set-off, if he has not provided 
for this contingency in his contract. 
Cool v. Gardiner, 6 Me. 124. 


{b] Time limit for claiming short- 
age.—Where the contract expressly 
entitles the purchaser to a deduction 
in the purchase money for a shortage 
in acreage, but provides that any 
claim therefor must be made within 
three months after the purchaser 
takes possession, and there is also a 
supplemental agreement providing for 
extension of the time of payment 
and entitling the purchaser to a de- 
duction for any shortage ascertained 
within six months, the purchaser is 
entitled to a deduction not only for a 
shortage claimed within the three 
months, but also a further shortage 
ascertained within the six months 
specified in the supplemental agree- 
ment. Rainey vy. Hogsett, 100 F. 207, 
40 C.C.A. 335. 


[c] Whole deficiency allowed for. 
—Where it is provided in a deed that, 
when the term “about” or “there- 
about” is used in reference to a defi- 
nite number of acres, the number of 
acres stated shall not vary from the 
number named in the deed by more 
than four acres, and that if there is a 
variance to a greater amount the same 
shall be adjusted as provided for in 
the contract of sale for errors and 
omissions, and the deficiency exceeds 
four acres, the whole deficiency is to 
be allowed for, and not merely the 
excess over, four acres. Ragsdale v. 
Meridian Land, etc., Co., 14 So. 193, 
71 Miss. 284. 


93. U.S.—Odbert v. Marquet, 163 F. 
892 [aff 175 F. 44, 99 C.C.A. 60]; Steb- 
bins v. Eddy, 22 F.Cas.No. 13,342, 4 
Mason 414. 


Ala.—Terry v. Rich, 73 So. 76, 197 
Ala. 486; Hodges v. Denny, 5 So. 492, 
Soe sale 226; Minge v. Smith, 1 Ala. 

15. 

Ark.—Glover v. Bullard, 278 S.W. 
645, 170 Ark. 58. 

Cal. Cords v. Goodwin, 159 P. 138, 
Id Cals Gke 

Ga.—Fowler v. Wood, 75 S.E. 104, 
138 Ga. 219; Strickland vy. Hutchinson, 
51 S.EB. 348, 123 Ga. 396; Bentley y. 
Barrett, 106 S.E. 815, 26 Ga.App. 527; 
Owens v. Durham, 70 S.ié. 989, 9 Ga. 
App. 179. 

Idaho.—Lies v. Mulhall, 169 P. 1165, 
1166, 31 Idaho 205 [quot Cye]. 

Ill.— Spear vy. Griffith, 86 Ill. 552. 


Ind.—Hays v. Hays, 25 N.E. 600, 11 
L.R.A. 376,:126 Ind, 92; English v. 
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though the deseription of the quantity is qualified 
to indicate that there might be more or less land 
However, in the latter 
case, no abatement will be allowed for a slight de- 
ficiency or variance which is fairly imputable to 
errors in survey or measurement ;°° 
pears to be true even if the sale is strictly by the 
If the purchaser gets all the land he is 
entitled to by a conveyance according to long estab- 


than the quantity stated.°* 


acre.°® 


Arbuckle, 25 N.E. 142, 125 Ind. 77; 
Tyler v. Anderson, 6 N.E. 600, 106 
Ind. 185. 

Iowa.—Golly v. Grinnell College 
Foundation, 213 N.W. 252, 204 Iowa 

. 319; Rathke v. Tyler, 111 N.W. 435, 

136 Iowa 284. 

Ky.—Pond Creek Coal Co. v. Run- 
yon, 251 S.W. 841, 199 Ky. 539; Cecil 
v. Knox, 242 S.W. 26, 195 Ky. 214; 
Boggs v. Bush, 122 S.W. 220, 137 Ky. 
95; Landrum v. Wells, 122 S.W. 213; 
Skinner v. Walker, 34 S.W. 233, 98 Ky. 
729, 17 Ky.L. 1286; Grant v. Combs, 
6 T.B.Mon. 280; Collins v. Stodghill, 
79 S.W. 185, 25 Ky.L. 2015; Hall v. 
Ely, 76 S.W. 848, 25 Ky.L. 954; Fer- 
rill v. Coombs, 18 S.W. 226, 13 Ky.L. 
737; Harelmeier v. Sanders, 5 Ky.L. 
865; Shubert v. Chambers, 4 Ky.L. 
266. 

(ia.—Favrot & Livaudais v. Stauffer, 
36 So. 307, 112 La. 158. See Wurz- 
burger v. Meric, 20 La.Ann. 415 
(holding that, if the purchaser gets 
the amount actually contracted for, he 
is not entitled to an abatement be- 
cause the deed, through clerical er- 
ror, specifies a quantity in excess of 
that actually intended to be sold). 

Md.—Mendenhall v. Steckel, 28 Am. 
R. 481, 47 Md. 453. 


Mass.—Tarbell v. 
Mass. 341. 
Mich.—Burchard v. Frazer, 23 Mich. 
4, 


Bowman, 103 


22 
Minn.—Thwing v. Davison, 22 N.W. 
293, 33 Minn. 186. 
Mo.—Ayres v. Hayes, 13 Mo. 252; 
Hausmann v. Adams, 65 Mo.App. 273; 
Graham v. Burney, 65 Mo.App. 206. 


Neb.—Hart v. Harding, 184 N.W. 
46, 106 Neb. 428. 


N.J.—Cartun v. Myers, 82 A. 14, 78 
N.J.Eq. 303. 


N.Y.—Graves v. Brinkerhoff, 6 
Thomps.&C. 630, 4 Hun 305. 

N.C.—Patrick v. Worthington, 160 
Sa 835.201) N.C. 4835). Dufty ov. 
Phipps, 104 S.E. 655, 180 N.C. 313; 
Henofer v. Realty Loan & Guaranty 
Co., 101 S.E. 265, 178 N.C. 584; Sterne 
v. Benbow, 66 S.B. 445, 151 N.C. 460; 
Earl v. Bryan, 62 N.C. 278. 


Ohio.—Procter v. Bell, 9 Ohio Dee. 
(Reprint) 853, 17 Cinc.L.Bul. 389. 


S.C.—Ellis v. Hill, 40 S.C.L. 37; 
Talbot v. Mason’s Ex’rs, 13 8.C.L. 440. 


Tenn.—Rich v. Scales, 91 S.W. 50, 
116-Tenn. 57; Barnes v. Gregory, i 
Head 230; Miller v. Bentley, 5 Sneed 
671. 

Tex.—Taylor v. Hill, (Civ.App.) 183 
S.W. 8386 [rev on other grounds 
(Commn.App.) 221 S.W. 267]; Lobit v. 
McClave, 8 Tex.Civ.App. 531, 28 S.W. 
726; Franco-Texan Land Co. v. Simp- 
son, 20 S.W. 953, 1 Tex.Civ.App. 600; 
Renfro v. Huling, 2 Tex.Unrep.Cas. 
279. 


Va.—McComb v. Gilkeson, 66 S.E. 
77, 110 Va. 406, 135 Am.S.R. 944; Ber- 
ry’s Ex’x v. Fishburne, 51 S.E. 827, 
104 Va. 459; Hull v. Watts, 27 S.E. 
829, 95 Va. 10; Boschen’s Ex’r v. Jur- 
gens’ Ex’r, 24 S.E. 390, 92 Va. 756; 
Grayson v. Buchanan, 13 S.E. 457, 88 
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but this ap- 


Va. 251; Trinkle v. Jackson, 9 S.E. 
986, 86 Va. 238, 4 L.R.A. 525 and note; 
Norfolk Trust Co. v.. Foster, 78 Va. 
413; Watson v. Hoy, 28 Gratt. (69 
Va.) 698; Triplett v. Allen, 26 Gratt. 
(67 Va.) 721, 21 Am.R. 320; Crawford 
v. McDaniel, 1 Rob. (40 Va.) 448; Key- 
ton v. Brawford, 5 Leigh (32 Va.) 39; 
Nelson v. Carrington, 4 Munf. (18 Va.) 
332, 6 Am.D. 519. 


W.Va.—Monessen Improvement Co. 
v. Flynn Lumber Co., 87 S.E. 495, 77 
W.Va. 408; Castleman’s Adm’r_ v. 
Castleman, 68 S.E. 34, 67 W.Va. 407, 
28 L.R.A.N.S. 393; Boggs v. Harper, 
31 S.E. 9438, 45 W.Va. 554; Bartlett v. 
Bartlett, 16 S.E. 450, 37 W.Va. 235; 
Board v. Wilson, 12 S.E. 778, 34 W. 
Va. 609; Prichard v. Evans, 5 S.E. 
461, 31 W.Va. 137; Thompson’s Adm’r 
v. Catlett, 24 W.Va. 524; Nichols v. 
Cooper, 2 W.Va. 347. 


[a] Deficlency in other Jand.—One 
who purchases by the acre the inter- 
est of one of several grantees of a 
specific number of acres as an undi- 
vided part of a large tract of land, 
and thereafter acquires the balance 
of the tract, is not entitled on account 
of a shortage of acreage in the en- 
tire tract to have an abatement of 
purchase money from such grantee. 
Northampton First Nat. Bank v. 
Crawford, 60.S.E. 781, 63 W.Va. 641. 


[b] Misrepresentation.—(1) If the 
sale is by the acre, it is not necessary 
to the purchaser’s right to an abate- 
ment that the vendor has knowingly 
misrepresented the quantity. Lies v. 
Mulhall, 169 P. 1165, 1166, 31 Idaho 
205. (2) However, if the vendor has 
knowingly misrepresented the quan- 
tity, the right to an abatement is es- 
nee, clear. Earl v. Bryan, 62 N. 


[c] Statute as to sale by “tract or 
entire body” inapplicable.—A statute 
providing that, where the sale is “by 
the tract or entire body,” there can 
be no abatement in the absence of 
fraud, for a deficiency, does not ap- 
ply so as to prevent an abatement 
where the sale is-by the acre and the 
number of acres is of the essence of 
the contract. Strickland v. Hutchin- 
son, 51 S.B. 348, 123 Ga. 396 

94 <Ala.—Hodges v. Denny, 5 So. 
492, 86 Ala. 226. 


Ind.—Tyler v. 
600, 106 Ind. 185. 


Iowa.—Rathke v. Tyler, 111 N.W. 
435, 136 Iowa 284. 


Ky.—Boggs v. Bush, 122 S.W. 220, 
137 Ky. 95. 


N.J.—Couse v. Boyles, 38 Am.D. 514, 
4 Nd Eide 202: 


Ohio.—Procter v. Bell, 9 Ohio Dec. 
(Reprint) 853, 17 Cine.L.Bul. 389. 


S.C.—Abercrombie v. Owings, 
S Coleus 


Tex.—Smith v. Fly, 76 Am.D. 109, 
24 Tex. 345. 


Va.—McComb vy. Gilkeson, 66 S.E. 
77, 110 Va. 406, 1385 Am.S.R. 944; Ber- 
ry v. Fishburne, 51 S.E. 827, 104 Va. 
459; Camp v. Norfleet’s Adm’x, 5 S.B. 
374, 83 Va. 380; Benson v. Humphreys, 
75 Va. 196; Triplett v. Allen, 26 Gratt. 


Anderson, 6 N.E. 
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lished division fences, he cannot claim a reduction 
because an actual survey shows a boundary which~ 
includes less land than the boundary fixed by the 
old division fences.?? 


[§ 755] bb. Sale in Gross®*—(aa) In General. As 
a general rule, where the sale is in gross or of a 
tract or parcel as a whole without regard to its spe- 
cific quantity,®® as where the land is deseribed mere- 


(67 Va.) 721, 21 Am.R. 320. 


Ont.—Murphy v. Horn, 
Dom.L.R. 693. 


95. Chancellor v. French, 27 A. 140, 
51 N.J.Eq. 624, 40 Am.S.R. 548; Gari- 
baldi Realty & Construction Co. v. 
Santangelo, 149 N.Y.S. 669, 164 App. 
Dive 5Y3) aff 22 LON a 603. Pl 7) NERS 
1067 mem]. 


[al Gnly small variance allowable. 
—‘‘When, however, the sale is by the 
quantity, and not as a specific tract, 
the words ‘more or less’ . . are 
ordinarily understood and intended to 
meet any small variance in the esti- 
mated and represented quantity, and 
restrain the representation ‘to a rea- 
sonable or usual allowance for small 
errors in surveys, or for variations in 
instruments,’ or as estimated by the 
parties. And, if the deficiency be rel- 
atively large, equity will allow the 
purchaser a corresponding abatement 
of the purchase money.” Hodges v. 
Denny, 5 So. 492, 495, 86 Ala. 226. 


[b] Deficiency held sufficiently 
large to entitle to abatement.—(1) 10 
acres in a tract of land represented 
to contain 245% acres. McComb v. 
Gilkeson, 66 S.E. 77, 110 Va. 406, 135 


(1929] 4 


Am.S.R. 944. (2) 10 acres in a tract 
of 166 acres. Triplett v. Allen, 26 
Gratt. (6% AVa.y T2i,. tM Am. Rars20 


(3) 6.49 acres out of 100. Rathke v. 
Tyler, 111 N.W. 435, 136 Iowa 284. 


[c] Deficiency held too small to 
entitle to abatemen’.—1.37 acres out 
of a tract represented to contain 195.- 
98 acres. Chancellor v. French, 27 A. 
140, 51 N.J.Eq. 624, 40 Am.S.R. 548. 


96. Cords v. Goodwin, 159 P. 138, 
173 Cal. 61; Weaver v..Carter, 10 
Leigh (37 Va.) 39. See Castleman’s 
Adm’r v. Castleman, 68 SE. 34, 67 
W.Va. 407, 28 LAR.A.N.S. 393 (recog- 
nizing rule), 


[a] No fixed or arbitrary percent- 
age to be taken.—There is no fixed or 
arbitrary rule that a variation of five 
per cent should be allowed for varia- 
tions in instruments or small errors 
in survey, so the fact that the defi- 
ciency is less than five per cent does 
not necessarily mean that the pur- 
chaser is not entitled to an abatement. 
Castleman’s Adm’r v. Castleman, 68 
Sane 34, 67 W.Va. 407, 28 L.R.A.N.S. 
oOJo. 

[b] Deficiency held too large.—A 
shortage of more than 11 acres of 
valuable farm land in a tract of 409 
acres entitles the purchaser to an 
abatement. Castleman’s Adm’r_ v. 
Castleman, 68 S.E. 34, 67 W.Va. 407, 
28 L.R.A.N.S. 393. 


_(c] Deficiency held too small to en- 
title to abatement.—Twenty-four 
hundredths of an acre out of 797 acres 
agreed to be sold. Cords v. Goodwin, 
TSOP IAS Shales) Calcot. 

97. Mickenham vy. Gralapp, 166 P. 
553, 85 Or. 166. 

98. Abatement for partial failure 
of title although sale is in gross see 
supra § 752. 

$9. Construction and operation as 
to sales in gross or by acre see supra 
§§ 215-219. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 755] 


ly by reference to a government survey,’ by metes 
and bounds,” by name,’ or by survey or plat num- 
ber,* the purchaser, unless there is an express pro- 
vision for a deduction,® or unless the vendor has 
guaranteed the number of acres,®° and if there has 
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been no fraud or mistake,’ is not entitled to an 
abatement in the purchase price because the quantity 
of the land is less than thought or estimated by the 
parties at the time of the sale. The reason usually 
assigned for this rule is that the purchaser, in such 


1. Perkins’ Ex’rs v. Winter’s 
Adm’x, 7 Ala. 855; Lane v. Parsons, 
79 N.W. 61, 108 Iowa 241; Kerr v. 
Kuykendall, 44 Miss. 137. 

2. Ala.—Norwood v. Washington, 
33 So. 869, 136 Ala. 657; Pearson v. 
Heard, 33 So. 673, 135 Ala. 348; Wright 
v. Wright, 34 Ala. 194; Dozier v. Duf- 
fee, 1 Ala. 320. 

Ga.—Finney v. Morris, 42 S.E. 1020, 
116 Ga. 758. 

Ind.—King v. Brown, 54 Ind. 368; 
Cravens v. Kiser, 4 Ind. 512. 


Ky.—Russell v. Phillips, 22 S.W. 
220, 15 Ky.L. 76. 


La.—Brazeale & Sewell v. Bordelon, 
16 La. 233: 


Md.—Jenkins v. Bolgiano, 53 Md. 
407. 


eee Ee v. Googins, 99 Mass. 
231. 


Mo.—Graham vy. Burney, 65 Mo.App. 


e8: Wood vy. Murphy, 47 Mo.App. 
N.J.—Clark v. Carpenter, 19 N.J. 
Eq. 328. 


N.Y.—Johnson v. Tabor, 10 N.Y. 
319; Sweet v. Marsh, 117 N.Y.S. 930, 
133 App.Div. 315; Morris Canal Co. 
v. Emmett, 9 Paige 168, 37 Am.D. 388; 
Marvin v. Bennett, 8 Paige 312 [aff 
26 Wend. 169]. 

Ohio.—Ketchum vy. 
453. 

Pa.—McCullough v. Manning, 18 A. 
1080, 132 Pa. 43; Boar v. McCormick, 
1 Serge.&R. 166; Smith v. Evans, 6 
Binn. 102, 6 Am.D. 436. 

_Tenn.—Rich v. Scales, 91_S.W. 50, 
116 Tenn. 57; Adams v. Brown, 
Baxt. 124; Miller v. Bentley, 5 Sneed. 
671. 

Va.—Graham v. Larmer, 12 S.E. 389, 
87 Va. 222. 

W.Va.—Adams v. Baker, 40 S.E. 
356, 50 W.Va. 249; Crislip v. Cain, 
19 W.Va. 438. 

Can.—Munro v. Lalonde, 13 L.C.Jur. 
128. 

N.S.—Brown v. Banks, 21 N.S. 388. 


[a] 


Stout, 20 Ohio 


Length of boundaries given.— 
That the length of the boundaries are 
also given, concluding with the words 
“more or less,’ does not entitle the 
purchaser to an abatement in price 
for a deficiency in quantity. Morris 
Canal Co. v. Emmett, 9 Paige (N.Y.) 
168, 37 Am.D. 388. 

2 Douthit v. Hipp, 23 S.C. 205. 

4 Norwood v. Washington, 33 So. 
869, 136 Ala. 657. 

5. Chandler v. Geraty, 5 S.C. 501; 
Schwantkowsky v. Dykowsky, 132 S. 
W. 373, 377, 63 Tex.Civ.App. 83. 


6. Sterne v. Benbow, 66 S.E. 445, 
151 N.C. 460; Crawford v. Crawford, 
Ts Cin 1257 


7. See infra § 757. 


8. U.S.—Lawson v. Floyd, 8 S.Ct. 
409, 124 U.S. 108, 31 L.Ed. 347; Green 
v. Taylor, 10 F.Cas.No. 5,761, 3 
Hughes 400; 
Cas.No. 13,342, 4 Mason 414. 

Ala.—Pollock v. Pope, 95 So. 894, 
209 Ala. 194; Cox v. Collins, 88 So. 
440, 205 Ala. 491; Terry v. Rich, 73 
So. 76, 197 Ala. 486; Eborn vy. Clark, 
63 So. 1018, 184 Ala. 363; Brassell v. 
Fisk, 45 So. 70, 153 Ala. 558; Norwood 
yv. Washington, 33 So. 869, 136 Ala. 
657; Hodges v. Denny, 5 So. 492, 86 
Ala. 226; Crampton v. Prince, 3 So. 


Stebbins v. Eddy, 22 F.. 


519, 88 Ala. 246, 3 Am.S.R. 718; Win- 
ston v. Browning, 61 Ala. 80; Wright 
v. Wright, 34 Ala. 194; Perkins’ 
Ex’rs v. Winter’s Adm’x, 7 Ala. 855; 
Dozier v. Duffee, 1 Ala. 320. 

Ark.—Bell y. State Nat. Bank, 239 
S.W. 19, 158 Ark. 640. 

Cal.—Nelson vy. Colton, 171 P. 701, 
36 Cal-App. 69. 

Fla.—Firstbrook v. Buzbee, 132 So. 
673, 101 Fla. 876. 

Ga.—Dorsett v. Roberds, 158 S.E. 
236, 172 Ga. 545; Hanson v. McLen- 
don, 153 S.E. 46, 170 Ga. 426; Mang- 
ham v. Cobb, 127 S.E. 408, 160 Ga. 182; 
Currie v. Collins, 71 S.E. 798, 136 Ga. 
473; Montgomery v. Robertson, 67 
S.E. 431, 134 Ga. 66; Goette v. Sutton, 
57 S.E. 308, 128 Ga. 179; Kendall v. 
Wells, 55 S.E. 41, 126 Ga. 343; Strick- 
land v. Hutchinson, 51 S.E. 348, 123 
Ga. 396; Longino vy. Latham, 20 S.E. 
308, 93 Ga. 274; Stephens v. Hudson, 
54 Ga. 518; Walton v. Ramsey, 50 Ga. 
618; Kirkland v. Brewton, 122 S.E. 814, 
32 Ga.App. 128; Mayo v. Bowen, 106 
S.E. 596, 26 Ga.App. 539; Hurst v. 
Goldstein Bros., 101 S.E. 591, 24 Ga. 
App. 586; Land Trust Co. v. Morgan, 
95 S.E. 1006, 22 Ga.App. 388; Parker 
v. Roberts, 91 S.E. 345, 19 Ga.App. 
270; White v. Adams, 68 S.E. 271, 7 
Ga.App. 764. 

Ill.—Wadhams y. Swan, 109 Ill. 46; 
Rotermund y. Lauritzen, 225 Ill.App. 
170. 

Jowa.—In re Hager’s Estate, 235 N. 
W. 563, 212 Iowa 851; Lane v. Par- 
sons, 79 N.W. 61, 108 Iowa 241. 


Ky.—-Vanover v. Meadors, 280 S.W. 
1095, 213 Ky. 363; Head v. Hunter, 
256 S.W. 12, 201 Ky. 166; Louisville 
Soap Co. v. Louisville Cotton Oil Co., 
182 S.W. 181, 168 Ky. 340; Travis v. 
Taylor, 118 S.W. 988; Anthony v. 
Hudson, 114 S.W. 782, 131 Ky. 185, 133 
Am.S.R. 231; Williford v. Bentley, 5 J. 
J. Marsh. 81. 


La.—Ragan v. Gwinn, 19 La.Ann. 
133; Barrow v. Miller, 16 La.Ann. 114, 
117; Zeringue v. Williams, 15 La.Ann. 
76; Saulet v. Trepagnier, 2 Rob. 357; 
Brazeale & Sewell v. Bordelon, 16 La. 
333; Kirkpatrick v. McMillen, 14 La. 
497; Gormley v. Oakey, 7 La. 452. 


Md.—Neavitt v. Lightner, 142 A. 
109, 155 Md. 365; Wagner v. Goodrich, 
129 A. 364, 148 Md. 318; Tyson v. 
Hardesty, 29 Md. 305; Hall v. May- 
hew, 15 Md. 551; Smallwood v. Hat- 
ton, 4 Md.Ch. 95; Hurt v. Stull, 3 Md. 
Cheez 

Mass.—Cashman y. Bean, 115 N.E. 
574, 226 Mass. 198. 


Minn.—Ward v. Dean, 72 N.W. 710, 
69 Minn. 466. 


Miss.—Kerr v. Kuykendall, 44 Miss. 
37. 


Mo.—Boxley v. Stevens, 31 Mo. 201; 
Coons v. North, 27 Mo. 73; In re First 
Nat. Bank of Adrian, 230 S.W. 358, 207 
Mo.App. 115. 


Neb.—Hart v. Harding, 184 N.W. 46, 
106 Neb. 428; In re Robinson’s Es- 
tate, 178 N.W. 840, 105 Neb. 1. 


N.J.—Lafayette Bldg. Corporation 
v. Tait, 134 A. 875, 100 N.J.Eaq. 73; 
Potter v. Lumsden, 117 A. 31, 93 N.J. 
Eq. 476; Weart v. Rose, 16 N.J.Eq. 
290. 

N.Y.—Faure v. Martin, 7 N.Y. 210, 
57 Am.D. 515 [aff 13 Barb. 394]; Hunt 
v. Wall, 206 N.Y.S, 869, 211 App.Div. 
856 [aff 148 N.E. 763, 240 N.Y. 696]; 
Sweet v. Marsh, 117 N.Y.S. 930, 133 


App.Div. 315; Sprague v. Griffin, 47 
N.Y.S. 857, 22 App.Div. 223; Morris 
Canal Co. v. Emmett, 9 Paige 168, 37 
Am.D. 388. 


N.C.—Turner v. Vann, 87 S.B. 985, 
171 N.C. 127; Bethell v. McKinney, 80 
S.E. 162, 164 N.C. 71; Sterne v. Ben- 
bow, 66 S.E. 445, 151 N.C. 460; Smath- 
ers v. Gilmer, 36 S.E. 153, 126 N.C. 
ret, Etheridge v. Vernoy, 70 N.C. 


Ohio.—Brumbaugh v. Chapman, 12 
N.E. 584, 45 Ohio St. 368; Ketchum v. 
Stout, 20 Ohio 453; Kenner v. Good- 
loe, 2 Handy 283, 12 Ohio Dec. (Re- 
print) 445. 

Or.—-Britt v. Marks, 25 P. 636, 20 
Or. (223. 


Pa.—Keen v. Eaby, 98 A. 1040, 254 
Pa. 273; Baker v. Manley, 52 A. 176, 
203 Pa. 191; White v. Price, 51 A. 755, 
202 Pa. 128; Comegys v. Davidson, 26 
A. 618, 154 Pa. 534; Rodgers v. Ol- 
shoffsky, 2 A. 44, 110 Pa. 147; Paull 
v. Lewis, 4 Watts 402; McDowell v. 
Dooper, 14 Serg.&R. 296; Frederick 
v. Campbell, 13 Serg.&R. 136; Boar v. 
McCormick, 1 Serg.&R. 166; Smith v. 
Donahue, 60 Pa.Super. 424; Perrine 
vy. Holcomb, 3 Luz.Leg.Reg. 32. 


Porto Rico.—Franceschi v. 
quez, 27 Porto Rico 823. 


S$.cC.—Wallace v. Mobley, 112 S.E. 
264, 120 S.C. 261; Jamison v. Thacks- 
ton, 110 S.E. 389, 118 S.C. 254; Patter- 
son v. Walker, 82 S.E. 432, 98 S.C. 


Rodri- 


286; Barksdale’s Ex’rs v. Toomer, 16 
S.c.L. 290; Peden v. Owens, 14 S.C. 
Eq. 55. 


Tenn.—Rich v. Scales, 91 S.W. 50, 
116 Tenn. 57; Shields v. Thompson, 4 
Baxt. 227; Barnes v. Gregory, 1 Head 
230; Miller v. Bentley, 5 Sneed 671; 
Meek v. Bearden, 5 Yerg. 467. 


Tex.—Sibley v. Hayes, 70 S.W. 538, 
96 Tex. 78; Lawrence y. Simonton, 13 
Tex. 220; Cock v. Norwood, (Civ.App.) 
248 S.W. 571; Nicholson v. C. C, 
Slaughter Co., (Civ.-App.) 217 S.W. 
716;. Barton v. Cox, (Civ.App:) 176 
S.W. 793 [rev on other grounds 
(Commn.App.) 212 S.W. 652]; Wuest 
v. Moehrig, 57 S.W. 864, 24 Tex.Civ. 
App. 124; Elder v. Galveston First 
Nat. Bank, (Civ.App.) 42 S.W. 124 [aff 
44 S.W. 62, 91 Tex. 423]; ‘Tiffee v. 
Linsley, 32 S.W. 80, 10 Tex.Civ.App. 
465; Lobit v. McClave, 28 S.W. 726, 
8 Tex.Civ.App. 531. 


Va.—Original Ampthill Develop- 
ment Corporation v. Gathright, 153 S. 
BE. 897, 154 Va. 557; Farrier v. Reyn- 
olds, 13 S.E. 393, 88 Va. 141; Trinkle 
v. Jackson, 9 S.E. 986, 86 Va. 238, 4 
L.R.A. 525 and note; Cunningham v. 
Millner, 82 Va. 526; Allen v. Shriver, 
81 Va. 174; Caldwell v. Craig, 21 
Gratt. (62 Va.) 132; Weaver v. Car- 
ter, 10 Leigh (37 Va.) 37; Russell v. 
Keeran, 8 Leigh (35 Va.) 9; Keyton 
v. Brawford, 5 Leigh (32 Va.) 39; 
Foley v. McKeown, 4 Leigh (31 Va.) 


627; Tucker vy. Cocke, 2 Rand. (23 
Va.) 51; Fleet v. Hawkins, 6 Munf. 
(20 Va.) 188; Nelson v. Carrington, 


4 Munf. (18 Va.) 332, 6 Am.D. 519; 
Grantland v. Wight, 2 Munf. (16 Va.) 
179; Nelson v. Matthews, 2 Hen.&M. 
(12 Va.) 164, 3 Am.D. 620; Pendleton 
v. Stewart, 5 Call (9 Va.) 1, 2 Am.D. 
583; Jollife v. Hite, 1 Call (5 Va.) 
301, 1 Am.D. 519. But _see Blessing 
v. Beatty, 1 Rob. (40 Va.) 304 [dis- 
appr Crislip v. Cain, 19 W.Va. 438] 
(intimating that there may be an 
abatement in a sale in gross if the 
contract is not one of hazard). 
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cases, 1s considered as getting the specific land that 


he contracted for,® and must be 


assumed the risk of a deficiency in quantity,!° es- 
pecially if he knows, or has an equal means of know- 
ing, the boundaries of the land and the quantity 
If the sale is, in fact, one in gross, the 


thereof.11 
purchaser obtains no right to an 
deficiency because the quantity is 


Wash.—Standard Lumber Co. v. 
Deer Park Lumber Co., 175 P. 578, 104 
Wash. 84 [mod on other grounds 176 
P. 332]; Hyde v. Phillips, 112 P. 257, 
61 Wash. 314. 

W.Va.—Southern v. Sine, 123 S.E. 
436, 95 W.Va. 634; Cummings v. Ham- 
rick, 82 S.E. 44, 74 W.Va. 406; Ander- 
son v. Snyder, 21 W.Va. 632; Crislip 
v. Cain, 19 W.Va. 4388; Gillilan v. 
Hinkle, 8 W.Va. 262. 

Wis.—Richards v. Millard, 131 N. 
W. 365, 146 Wis. 552; Doctor v. Furch, 
44 N.W. 648, 826, 76 Wis. 153. 

Eng.—Durham v. Legard, 34 Beav. 
611, 55 Reprint 771; Winch v. Win- 
chester,:1 Ves.&B. 375, 35 Reprint 
146. 

N.S.—Brown v. Banks, 21 N.S. 388. 


9. Cox v. Collins, 88 So. 440, 205 
Ala. 491; Brassell v. Fisk, 45 So. 70, 
153 Ala. 558; Melick v. Dayton, 34 N. 
J.Eq. 245; Sweet v. Marsh, 117 N.Y.S. 
930,) 133. App. Div. 385; Sprague Vv. 
Griffin, 47 N.Y.S. 857, 22 App.Div. 223; 
Munro vy. Lalonde, 13 L.C.Jur. 128. 

10. Ala.—-Brassell v. Fisk, 45 So. 
70) 153) Ala. (558; Pearson. vy. “Heard, 
33) So, 6738, 135 Ala. 3485, Rogers® v- 
Peebles, 72 Ala. 529; Erederick v. 
Youngblood, 19 Ala. 680, 54 Am.D. 209. 

Fla.—Firstbrook vy. Buzbee, 132 So. 
673, 101 Fla. 876. 

Ga.—Kendall y. Wells, 55 S.E. 41, 
126 Ga. 348. 

Miss.—Phipps v. Tarpley, 24 Miss. 
5 OT. 

N.C.—Smathers v. 36 S.E. 
Low L2G IN.C.. 157. 

Tenn.—-Moses v. Wallace, 7 Lea 
413; Miller v. Bentley, 5 Sneed 671. 

Va.—tTrinkle v. Jackson, 9 S.H. 986, 
86 Va. 238, 4 L.R.A. 525 and note. 

11. Ala.—Crampton v. Prince, 3 So. 
519, 83 Ala. 246, 3 Am.S.R. 718. 

Ga.—Dorsett v. Roberds, 158 S.E. 
236, 172 Ga. 545; Hanson v. Mclen- 
don, 153 S.E. 46, 170 Ga. 426; Finney 
vy. Morris, 42 S.E. 1020, 116 Ga. 758; 
Walton v. Ramsey, 50 Ga. 618. 

Ky.—Weller v. Fidelity Trust, etc., 
Co., 64 S.W. 843, 23 Ky.L. 1136. 

Md.—Neavitt v. Lightner, 142 A. 
109, 155 Md. 365; Jenkins v. Bolgiano, 
53 Md. 407. 

Mass.—Noble v. Googins, 99 Mass. 
Pap be 

Minn.—Ward v. Dean, 72 N.W. 710, 
69 Minn. 466. 


Gilmer, 


N.Y.—Johnson y. Taber, 10 N.Y. 
319. 
N.C.—Sterne v. Benbow, 66 S.E. 


445, 151 N.C. 460; Smathers v. Gil- 

mer, 36 S.E. 153, 126 N.C. 757. 
Ohio.—Ketchum v. Stout, 20 Ohio 

453. 

Pa.—White v. Price, 51 A. 755, 202 


Pa. 128; McCullough v. Manning, 18 
A. 1080, 1382 Pa. 43; Riddle v. Foster, 
32 ea. .1163. 


S.c.—Peden v. Owens, 14 S.C.Eq. 
BD. 

Tenn.—Rich v. Scales, 91 S.W. 50, 
116 Tenn. 57; Adams v. Brown, 4 
Baxt. 124. 


VENDOR AND PURCHASER 


deemed to have 


abatement for a 
stated merely .as 


Tex.—Sibley v. Hayes, 70 S.W. 538, 
96 Tex. 78; Tiffee v. Linsley, 32 S. 
W. 80, 10 Tex.Civ.App. 465. 

Va.—Foley v. McKeown, 4 Leigh 
(31 Va.) 627; Grantland v. Wight, 2 
Munf. (16 Va.) 179. 

Pr greets 1 Vie Cain es Olivier. 


Wis.—Docter v. Furch, 44 N.W. 648. 
826, 76 Wis. 158. 

12. Ala.—Cox v. Collins, 88 So. 
440, 205 Ala. 491; Pearson v. Heard, 
33 So. 673, 185 Ala. 348; Hodges vy. 
Denny, 5 So. 492, 86 Ala. 226; Hess v. 
Cheney, 3 So. 791, 83 Ala. 251; Wright 
v. Wright, 34 Ala. 194. 

Ga.—Currie v. Collins, 71 S.E. 798, 
136 Ga. 473; Kendall v. Wells, 55 S. 
BH. 41, 126 Ga. 343; Beall v: Berkhalter, 
26 Ga. 564; Kirkland v. Brewton, 122 
S.E. 814, 32 Ga.App. 128; Land Trust 
Co. v. Morgan, 95 S.E. 1006, 22 Ga. 
App. 388. 

Ill.—Rotermund v. 
IlLApp. 170. 

Ky.—Russell vy. 
220, 15 Ky.L. 76. 

Md.—Hurt v. Stull, 3 Md.Ch. 24. 


Mo.—In re First Nat. Bank of 
Adrian, 230 S.W. 358, 207 Mo.App. 115. 
BP ery nave. v. Dayton, 34 N.J.Eq. 

N.Y.—Johnson v. Tabor, 10 N.Y. 
319; Sweet v. Marsh, 117 N.Y.S. 930, 
L323) App. Div.03 15. 


N.C.—Bethell v. McKinney, 80 S.E. 
16255164 SNEGy 73 


Ohio.—Brumbaugh vy. Chapman, 13 
N.E. 584, 45 Ohio St. 368. 


Pa.—Riddle v. Foster, 32 Pa. 163; 
Dickinson vy. Voorhees, 7 Watts & S. 
oder 

S.C.—Patterson vy. Walker, 82 S.E. 
432, 98. SiC. 286: Hquity Com’r® ‘v. 
Thompson, 15 S.C.L. 434. 

Tenn.—Rich v. Scales, 91 S.W. 50, 
116 Tenn. 57; Meek v. Bearden, 5 
Yerg. 467; Foster v. Bradford, 1 Tenn. 
Ch. 400. But see Bond v. Jackson, 3 
Hayw. 189 (holding that, where a 
deed describes the land by metes and 
bounds, and also states that it is to 
contain a certain number of acres, 
the purchaser is entitled to a deduc- 
tion for a deficiency in the number 
of acres). 


Tex.—Terry v. Barbour, 
381, 5 Tex.Civ.App. 474. 


Wash.—Hyde v. Phillips, 
257, 61 Wash. 314. 


W.Va.—Crislip vy. Cain, 19 W.Va. 
438; Reed v. Patterson, 7 W.Va. 263. 


Wis.-—Docter v. Furch, 44 N.W. 648, 
826, 76 Wis. 153. 


13. U.S.—Stebbins v. Eddy, 22 F. 
Cas.No. 18,342, 4 Mason 414, 


Ala.—Rogers v. Peebles, 72 Ala. 
529; Dozier v. Duffee, 1 Ala. 320. 


Ga.—Kendall v. Wells, 55 S.E. 41, 
126 Ga. 343; Finney v. Morris, 42 S.B. 
1020, 116 Ga. 758; Walton v. Ramsey, 
50 Ga. 618; 
S.E. 814, 32 Ga.App. 128. 

Ill.—Rotermund v. Lauritzen, 225 
Tll.App. 170. 


Lauritzen, 225 


Phillips, 22 S.W. 


24 S.W. 


Athi tre 82s 


.enson, 


Kirkland v. Brewton, 122° 
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a part of the description, rather than as a cove- 
nant,!? particularly where the statement of quanti- 
ty is qualified to indicate that it might be more or 
less,t® or the deficiency is small.'4 

[§ 756] (bb) Extent or Size of Deficiency. Or- 
dinarily, the size of the deficiency does not vary the 
application of the rule denying a right of abatement 
where the sale is in gross,*® unless, according to some 


Ind.—King v. Brown, 54 Ind. 368; 
Cravens v. Kiser, 4 Ind. 512. 


Ky.—Jesse’s Adm’r v. Hanna, 62 S. 
W. 1012, 23 Ky.L. 430. 

Md.—Neavitt v. Lightner, 142 A. 
109, 155 Md. 365; Wagner v. Good- 
rich, 129 A. 364, 148 Md. 318; Cohen 
v. Numsen, 65 A. 432, 104 Md. 676; 
Tyson v. Hardesty, 29 Md. 305: Slot- 
hower v. Gordon, 23 Md. 1; Hall v. 
Mayhew, 15 Md. 551; Stull v. Hurtt, 
9 Gill 446; Jones v. Plater, 2 Gill 125. 
41 Am.D. 408. 

Pas One v. Googins, 99 Mass. 

ol. 
gertinnes Austrian v. Dean, 23 Minn. 
Miss.—Phipps v. Tarpley, 24 Miss. 
SO. 

Mo.—In re First Nat. Bank of 
Adrian, 230 S.W. 358, 207 Mo.App. 115. 

N.J.—Lafayette Bldg. Corporation 
v. Tait, 134 A. 875, 100 N.J.Eq. 73; 
Chancellor v. French, 27 A. 140, 51 N. 


J.Eq. 624, 40 Am.S.R. 548; Melick v. 
Dayton, 34 N.J.Hq. 245. 
N.Y.—Moser v. Cochrane, 13 N.E. 


442,107 N.Y. 35; Sweet v. Marsh, 117 
N.Y.S. 930, 133 App.Div. 315; Sprague 
See ran 47 N.Y.S. 857, 22 App.Div. 
ate ayses pee v. Stout, 20 Ohio 
Or.—Britt v. Marks, 25 P. 636, 20 
Or. 223. 

S.C.—Patterson v. Walker, 82 S.H. 
432, 98 S.C. 286; Douthit v. Hipp, 23 
S.C. 205; Barksdale’s Ex’rs vy. Toomer, 
ny See 290; Peden y. Owens, 14 S.C. 
oq. ' 


ppennr Beem v. Brown, 4 Baxt. 


Tex.—Lawrence v. 
Mex 22.05 

Va.—Graham y. Larmer, 12 S.E. 389, 
87 Va. 222; Triplett v. Allen, 26 Gratt. 


Simonton, 13 


(67 Va.) 721, 21 Am.R. 320; Caldwell 
v. Craig, 21 Gratt. (62 Va.) 132. 
W.Va.—Adams vy. Baker, 40 S.E. 


356, 50 W.Va. 249; Crislip v. Cain, 19 
W.Va. 438. 


Hng.—Winch v. Winchester, -1 Ves. 
&B. 375, 35 Reprint 146. 


N.S.—Brown v. Banks, 21 N.S. 388. 


[a] “fore or less.’”—In some cas- 
es it is stated as a general rule that 
if a statement of quantity is quali- 
fied by such words as “more or less” 
there can be no allowance for a defi- 
ciency unless there is actual fraud or 
the deficiency is so great as to create 
an inference of fraud. Walton v. 
Ramsey, 50 Ga. 618; Stull v. Hurtt, % 
Gill (Md.) 446; Jones v. Plater, 2 
Gill (Md.) 125, 41 Am.D. 408. 


14 Harrell v. Hill, 19 Ark. 102, 68 
Am.D. 202; Rathke v. Tyler, 111 N.W. 
435, 186 Iowa 284; Hosleton v. Dick- 
s 1 oN.W. .560,, 51) Towa 244; 
Winston v. Gwathmey’s Heirs, 8 B. 
Mon. (Ky.) 19; Collinsworth v. Rat- 
cliffe, 8 Ky.L. 620; Gladstone Realty 
Co.7v. “Currie, 520 S0.0238s do ondeale ler os 


15. Iowa.—In re Hager’s Estate, 
235 N.W. 5638, 212 Iowa 851. 

Ky.—Vanover y. Meadors, 280 S.W. 
1095, 213-Ky. 363; Travis v. Taylor, 


For lator cases, developments and changes in the law see Annotations, same title and section number, 
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authorities, the variation or deficiency from a quan- 
tity stated by way of description is sa great as to 
cause the court to conclude that it was not within 
the probable contemplation of the parties, and to 
treat the case as one of fraud or mistake,?® in which 
case the abatement will be allowed although the de- 
seriptive statement of quantity is qualified to in- 
dicate that it is a mere estimate and that the quan- 
tity might be more or less;!* but a statutory provi- 
sion that there may be an abatement for a deficien- 
cy so gross as to justify the suspicion of willful 
deception or mistake amounting to fraud, where the 
quantity is specified as “more or less,” does not pre- 
vent the granting of an abatement for such a de- 
ficiency where the words “more or less” are omitted.+® 
In Kentueky a deficiency in excess of ten per cent 
of the total amount of land sold is usually ‘consid- 


118 S.W. 988. 

Md.—Smallwood v. Hatton, 4 Md. 
Ch. 95; Hurt v. Stull, 3 Md.Ch. 24. 

N.Y.—Sweet v. Marsh, 117 N.Y.S. 
930, 133 App.Div. 315. 

N.C.—Turner v. Vann, 87 S.E. 985, 
Pl oN Com 2. ts 

Pa.—Kreiter v. Bomberger, 82 Pa. 
Bore) Aimek.2(p0. 

S.C.—Patterson v. Walker, 82 S.E. 
Ase OS Grn 2.505 

Va.—tTrinkle v. Jackson, 9 S.E. 986, 
86 Va. 238, 4 L.R.A. 525 and note; 
Allen’s Ex’x v. Shriver’s Adm’r, 81 Va. 
174; Caldwell v. Craig, 21 Gratt. (62 
Va.) 132; Hull v. Cunningham’s Ex’r, 1 
Munf. (15 Va.) 330. 

Wash.—Hyde v. Phillips, 112 P. 257, 
61 Wash. 314. 

[a] Deficiency held not sufficiently 
large to justify abatement.—(1) 
6.49 acres in 100. In re Hager’s Es- 


tate, 235 N.W. 563, 212 Iowa 851. (2) 
48 out of 200 acres. Sweet v. Marsh, 
117 N.Y.S. 930, 183 App.Div. 315. (3) 
170 out of 550 acres. Turner v. Vann, 
See SOG led LN Ome oe ee) ee (in) 
acres out of 20 acres. Patterson v. 
Walker, 82 S.E. 432, 98 S.C. 286. (5) 


31%, acres out of a recited 399% 
acres. Hyde v. Phillips, 112 P. 257, 
61 Wash. 314. 

16. Ark.—Glover v. Bullard, 278 S. 
W. 645, 170 Ark. 58; Solmson v. Deese, 
PAI SOOWeeGbhie lAgmAnK. 189s Harrell 
v. Hill, 19 Ark. 102,.68 Am.D. 202. 


D.C.—Dulin v. Sharp, 43 App.D.C. 
550. 
Fla.—Phifer v. Steenburg, 64 So. 


265, 268, 66 Hla. 555, [eit Cyc]. 

Jowa.—Hosleton vy. Dickenson, 1 N. 
W. 550, 51 Iowa 244. 

Ky.—Rust v. Carpenter, 166 S.W. 
180, 158 Ky. 672 [mod on other 
grounds 167:'S.W. 873, 159 Ky. 623]; 
Boggs v. Bush, 122 S.W. 220, 137 Ky. 
95; Landrum & Adams v. Wells, 122 
S.W. 213; Travis v. Taylor, 118 S.W. 
988; Skinner v. Walker, 34 S.W. 233, 
98 Ky. 729, 17 Ky.L. 1286; Ruffner v. 
Ridley, 81 Ky. 165, 4 Ky.L. 958; Heat- 
on v. Timmons, 15 Ky.L. 62. 

N.J.—Potter v. Lumsden, 117 A. 31, 
93 N.J.Eq. 476; Melick v. Dayton, 
34 N.J.Eq. 245. ; 

Tenn.-—Tinsley v. Hearn, 191 S.W. 
127, 186 Tenn. 586; Rich v. Scales, 91 
S.W. 50, 116 Tenn. 57. 

Tex.—Wheeler v. Boyd, 6 S.W. 614, 
69 Tex. 293. 

Va.—Quesnel v. Woodlief, 6 Call 
(10 Va.) 218. 

W.Va.—Sine v. Fox, 11 S.E. 218, 33 
W.Va. 521. 

[a] Deficiency held so large as to 
cause inference of mistake.—(1) 66 
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take.?} 


acres out of 304.26. Solmson v. Deese, 
21'8S.Ws 6575142 Ark. 189.9 (2) 10 
acres out of an estimated 66 acres. 
Tinsley v. Hearn, 191 S.W. 127, 136 
Tenn. 586. 

[b] Im Georgia (1) where the sale 
is by the tract, described as contain- 
ing a certain quantity ‘‘more or less,” 
the purchaser may have an appor- 
tionment if there is such a deficiency 
in acreage as justifies the inference 
that the sale was induced by actual 
fraud. Stockburger y. Brooker, 127 
S.E. 663, 33 Ga.App. 676; Jarrett v. 
McKinnon, 106 S.E. 809, 26 Ga.App. 
694. 2) <A deficiency of 41 acres out 
of a recited 102% acres “more or less” 
held such a gross deficiency as to war- 
rant the jury to find that there was a 
mistake amounting to fraud. Owens 
v. Durham, 70 S.E. 989, 9 Ga.App. 179. 


Effect of fraud and mistake general- 
ly see infra § 757. 

17. Ark.—Carter v. Finch, 57 S.W. 
(2d) 408; Harrell v. Hill, 19 Ark. 102, 
68 Am.D. 202. 

Iowa.—Hosleton v. Dickinson, 1 N. 
W. 550, 51 Iowa 244. 

Ky.—Rust v. Carpenter, 166 S.W. 
180,158 Ky. 672 [mod on other 
grounds 167 S.W. 873, 159 Ky. 623]. 


Tenn.—Tinsley v. Hearn, 191 S.W. 
127, 136 Tenn. 586. 


Tex.—Wheeler v. Boyd, 6 S.W. 614, 
69 Tex. 293. 


Va.—Quesnel v. Woodlief, 6 Call (10 
Va.) 218. 


W.Va.—Sine v. Fox, 11 S.E. 218, 33 
W.Va. 521. 


18. Marchman y. Security Loan & 
sue ttn et Co., 165 S.E. 884, 45 Ga.App. 

19. Cecil v. Knox, 242 S.W. 26, 195 
Ky. 214; Rust v. Carpenter, 166 S.W. 
LS0pe lb Smilcy. 602. [mods on other 
grounds 167 S.W. 873, 159 Ky. 623]; 
Landrum & Adams v. Wells, (Ky.) 
122 S.W. 213. 

20. Vanover v. Meadors, 280 S.W. 
1095, 213.Ky. 368; Keown v. Brandon, 
266 S.W. 889, 206 Ky. 93; Travis v. 
Taylor, (Ky.) 118 S.W. 988. See 
Boggs v. Bush, 122 S.W. 220, 222, 
137 Ky. 95 (“While the courts have 
not set a rule applicable to all cases, 
in Kentucky no case to which our at- 
tention has been called has granted 
the relief where the deficit was less 
than 10 per cent., and none where it 
was refused where the deficit was as 
much or more than 10 per cent. In 
the early history of the state, when 
lands were cheap, and in consequence 
surveying was frequently attended 
with inaccuracies because, perhaps, it 
did not pay to take the time and go to 
the labor and expense necessary to 
secure greater exactness, more lati- 
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ered sufficiently large to justify an abatement on the 
ground of fraud or mistake,t® while an abatement 
will generally not be granted for a deficiency which 
is less than ten per cent.?° 


[§ 757] (cc) Fraud, Misrepresentation, and Mis- 
While there is some authority to the effect 
that a mere mistake in estimating the quantity does 
not entitle the purchaser to an abatement where 
the sale is in gross,?? at least if the purchaser has 
assumed the risk as to acreage,?* it is usually held 
that the fact that the sale is technically in gross 
does not prevent the purchaser from having an 
abatement for a material deficiency where the 
thought that the land contains a certain quantity, 
as to which the parties are grossly mistaken,?* or 
as to which vendor has made either a fraudulent”® 


tude for discrepancy was allowed. As 
values have enhanced, and surveying 
has been more carefully done, there is 
less reason for, and would be more 
injustice in, applying the rule of 
ancient times’). 

21. Generally see infra § 761. 

22. Hull v. Cunningham’s Ex’rs, 1 
Munf. (15 Va.) 330; Southern v. Sine, 
123 S.E. 436, 95 W.Va. 6384; Silliman v. 
Gillespie, 37 S.E. 669, 48 W.Va. 374; 
Crislip v. Cain, 19 W.Va. 438 [disappr 
Blessing v. Beatty, 1 Rob. (40 Va.) 
287, and Nichols v. Cooper, 2. W.Va. 
347]. See also Rotermund v. Laurit- 
zen, 225 Ill.App. 170 (where it was 
said that a mere mistake is not suffi- 
cient, but that there must be a gross 
mistake). 

23. Original Ampthill Development 
Corporation v. Gathright, 153 S.E. 897, 
154. Va. ‘557. 

24. Ark.—Glover v. Bullard, 278 S. 
W. 645, 170 Ark. 58; Harrell v. Hill, 
19 Ark. 102, 68 Am.D. 202. 

Iowa.—Rathke v. Tyler, 111 N.W. 
435, 136 Lowa 284; Hosleton v. Dicken- 
son, 1 N.W. 550, 51 Iowa 244. 

Ky.—Rust v. Carpenter, 166 S.W. 
180, 158,.Ky. 672 [mod on other 
grounds 167 S.W. 873, 159 Ky. 623]. 

N.Y.—Mills v. Kampfe, 94 N.}B. 
1072, 202 N.Y. 46; Paine v. Upton, 87 
N.Y. 327, 41 Am.R. 371. 


Tex.—Barton v. Cox. (Civ.App.) 176 
S.W. 793 [rev on other’ grounds 
(Commn.App.) 212 S.W. 652]. 


Deficiency so great as to cause 
abatement on ground of fraud or mis- 
take see supra § 756. 


25. Ala.—Manning v. Carter, 77 
So. 744, 201 Ala. 218; Manning v. Car- 
ter, 68 So. 909,.192 Ala, 307. 


Ark.—Carter v. Finch, 57 S.W.(2d) 
408; Harrell v. Hill, 19 Ark. 102, 68 
Am.D. 202. 

Fla.—Firstbrook v. Buzbee, 132 So. 
673, 101 Fla. :876. 


Ind.—Tyler v. Anderson, 6 N.E. 600, 
106 Ind. 185; Cravens v. Kiser, 4 Ind. 
512; Ludwig v. Petrie, 70 N.H. 280, 
32 Ind.App. 550. 


Ky.—Landrum & Adams v. Wells, 
1222S W...213.) Pringle wesamuel a 
Litt. 43, 13 Am.D. ( 21430° MeCoun ox 
Delany, 3 Bibb 46, 6 Am.D. 635; 
Harelmeier v. Sanders, 5 Ky.L. 865. 

Md.—Musselman vy. Moxley, 136 A. 
48, 152 Md. 13. 

Mass.—Roberts v. French, 26 N.E. 
416, 153 Mass. 60, 25 Am.S.R. 611, 10 
L.R.A. 656. 

Mo.—McGhee v. Bell, 70 S.W. 493, 
170s Mo: 121,59 R.A. Tei: 

N.H.—Murray v. Whitcomb, 58 N. 
H. 50. 
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or an innocent?® misrepresentation, has induced 
the purchaser to enter into the contract and agree 


to pay the stipulated price; and 


N.J.—Melick v. Dayton, 34 N.J.Eq. 
245; Couse v. Boyles, 4 N.J.Eq. 212, 
38 Am.D. 514. 
eS Sao a v. Vernoy, 70 N.C. 

ee ar v. Stout, 20 Ohio 


Pa.—Kreiter v. Bomberger, 82 Pa. 
59, 22 Am.R. 750; Smith v. Evans, 6 
Binn. 102, 6 Am.D. 436. 


Tenn.—Moses vy. Wallace, 7 Lea 
413. 3 
Tex.—Lovejoy v. Roberts, 35 Tex. 
605. 
ame ene v. Bridge, 42 Vt. 
68. 


Va.—Duvals v. Ross, 2 Munf. (6 
Va.) 290; Nelson v. Matthews, 2 Hen. 
&M. (12 Va.) 164, 3 Am.D. 620; Bed- 
ford v. Hickman, 5 Call (9 Va.) 2386, 
2 Am.D. 590; Anthony v. Oldacre, 4 
Call (8 Va.) 489. 

W.Va.—Dingess y. Carter, 155 S.B. 
305, 109 W.Va. 434; Silliman v. Gil- 
lespie, 37 S.E. 669, 48 W.Va. 374; Cris- 
lip v. Cain, 19 W.Va. 438. 


Wis.—Peterson vy. Feyereisen, 234 
N.W. 496, 203 Wis. 294, 73 A.L.R. 571. 

[a] “Actual fraud” of vendor (1) 
in misrepresenting the area entitles 
the purchaser to an abatement for the 
deficiency under Civ. Code (1910) § 
4122. Keiley v. Citizens’ Savings 
Bank & Trust Co., 159 S.E. 527, 173 Ga. 
11; Dorsett v.. Roberds, 158 S.E. 236, 
172 Ga. 545; Mangham v. Cobb, 127 
S.E. 408, 160 Ga. 182; Stockburger v. 
Brooker, 127 S.E. 663, 33 Ga.App. 676. 
(2) <A vendor’s exhibition to the pur- 
chaser of a deed, indicating that the 
land contained 319 acres, when in fact 
it contained 157 acres less, may con- 
stitute actual fraud, entitling the pur- 
chaser to an apportionment of the 
price, where the deficiency was known 
to the vendor, but unknown to the 
purchaser. Jarrett v. McKinnon, 106 
S.E. 809, 26 Ga.App. 694. 


[b] Positive affirmation in. deed as 
to the quantity of land conveyed is a 
representation by the vendor on which 
the purchaser is presumed to have re- 
lied in determining the price he agreed 
to pay, and if the actual quantity 
turns out to be materially less than 
that so represented, a prima facie 
case of fraudulent misrepresentation 
by the vendor is thereby established, 
giving the purchaser the right to com- 
pensation for the deficiency. Winton 
v. McGraw, 54 S.E. 506, 60 W.Va. 
98. 

26. Ala.—Hodges v. Denny, 5 So. 
492, 86 Ala. 226. 


Ark.—Solmson v. Deese, 218 S.W. 
657, 142 Ark. 189. 


D.C.—Dulin v. Sharp, 43 App.D.C. 
550. : 

Ind.—Howk v. Pollard, 6 Blackf. 
108; Gordon v. Cowger, 4 Blackf. 
231. 


Iowa.—Hosleton v. Dickenson, 1 N. 
W. 550, 51 Iowa 244. 


Kan.—Anthony v. 
1009, 9 Kan.App. 887. 


Ky.—Boggs v. Bush, 122 S.W. 220, 
137 Ky. 95; Landrum & Adams vy. 
Wells, 122 S.W. 213; Fall v. McMurdy, 
3 Mete. 364; Freeman v. Bow, 109 
SAVVIS Ls oo sn vl ess Oran:sS 
Adm’r v. Bryant, 44 S.W. 435, 19 Ky. 
L. 1774; Harelmeier v. Sanders, 5 Ky. 
L. 865; Elder v. Lucas, 2 Ky.L. 229. 


Md.—Mendenhall vy. Steckel, 47 Md. 


Atwood, 58 P. 


VENDOR AND 


PURCHASER 


this is true al- 


453, 28 Am.R. 481; Kent v. Carcaud, 
17 Md. 291. 

Mo.—Graham v. 
App. 206. 


N.H.—Murray v. Whitcomb, 58 N.H. 


Burney, 65 Mo. 
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N.J.—Melick v. Dayton, 34 N.J.Eq. 
245; Couse v. Boyles, 4 N.J.Eq. 212, 
38 Am.D, 514. 


N.Y.—Mills v. Kampfe, 94 N.E. 1072, 
202 Niy. 46; Paine v. Upton, 87 N.Y. 
327, 41 Am.R. 371 [aff 21 Hun 306]; 
Wheeler v. Robinson, 33 N.Y.S. 921, 
86 Hun 561; Lyons v. Barnum, 112 
N.Y.S. 587, 60 Mise. 625; Voorhees v. 
ae Myer, 3 Sandf.Ch. 614 [aff 2 Barb. 
oO . 


N.C.—Sterne v. Benbow, 66 S.E. 445, 


151 N.C. 460; Wilcoxon v. Calloway, 
67 N.C. 463; Gentry v. Hamilton, 38 
a 376; Leigh v. Crump, 36 N.C. 
99. 


Pa.—Kreiter v. Bomberger, 82 Pa. 
59, 22 Am.R. 750. 

S.C.—Crawford v. Crawford, 17 S. 
ae 128; Tunno vy, Fludd, 12 S.C.L. 
121. 


Tenn.—Breast v. Waddell, 2 Tenn. 
Civ.A. 544. 

Tex.—Walling v. Kinnard, 10 Tex. 
508, 60 Am.D, 216; Ashley v. Holland, 
(Civ.App.) 180 S.W. 635; Barton v. 
Cox, (Civ.App.) 176 S.W. 793 [rev on 
other grounds (Commn.App.) 212 S.W. 
652]; Brown v. Yoakum, ~(Civ.App.) 
170 S.W. 808; Yates v. Buttrill, (Civ. 
App.) 149 S.W. 347; Willard v. San- 
ford; 77. -S. We .290, “338. Tex.Civ.App. 
594; Wuest v. Moehrig, 57 S,W. 864, 
24 Tex.Civ.App. 124. 


Vt.—Darling v. Osborne, 51 Vt. 148. 


Va.—tTrinkle v. Jackson, 9 S.E. 986, 
86 Va. 238, 4 L.R.A. 525; Yost v. Mal- 
licote, 77 Va. 610; Hoback v. Kilgores, 
26 Gratt. (67 Va.) 442, 21 Am.R. 317; 
Walsh v. Hale, 25 Gratt. (66 Va.) 314; 
Blessing v. Beatty, 1 Rob. (40 Va.) 
287; Hull v. Cunningham, 1 Munf. 
(15 Va.) 330; Quesnel v. Woodlief, 6 
Call (10 Va.) 218. 


Wash.—Hanson v. Tompkins, 27 P. 
73, 2 Wash. 508. 


W.Va.—Sine v. Fox, 11 S.E. 218, 33 
W.Va. 521; Anderson vy. Snyder, 21 
W.Va. 632. But see Silliman v. Gil- 
lespie, 37 S.E. 669, 48 W.Va. 374 (hold- 
ing that, because of mutual mistake 
or misunderstanding as to the bound- 
aries and location of a tract of land 
included in a sale, the purchaser may 
have the sale rescinded, but cannot 
compel a reduction of the purchnse 
money; the vendor may elect to re- 
ceive a reduced consideration but he 
cannot be compelled to do so). 


Eng.—Hill y. Buckley, 17 Ves.Jr. 
394, 34 Reprint 153. 


See Halsey v. Minnesota-South 
Carolina Land & Timber Co., 28 F.(2d) 
720 (recognizing the rule that an in- 
nocent misrepresentation as to quan- 
tity may entitle the purchaser to an 
abatement in equity although the sale 
is in gross). 


[a] In Georgia, where the sale is 
by the tract and the land is described 
as containing so many acres, more or 
less, the vendor must be guilty of 
actual or moral fraud to entitle the 
purchaser to an abatement, and mere 
constructive fraud is not enough. 
Morehead v. Ayers, 71 S.E. 798, 136 
Ga. 488; Bivins v. Tucker, 154 S.E. 
820, 41 Ga.App. 771; Smith v. Hall, 
140 S.B. 431, 37 Ga.App. 458; Kirk- 


be more or less.” 
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though the estimate or representation as to quan- 
tity 1s qualified to indicate that the quantity might 
* To be a misrepresentation, such 


land v. Brewton, 122 S.E. 814, 32 Ga. 
App. 128. 

27. Ark.—Carter v. Finch, 57 S.W. 
(2d) 408. 


gD aiie v. Sharp, 43 App-.D.C. 


Fla.—Firstbrook vy. Buzbee, 132 So. 
673, 101 Fla. 876; Phifer v. Steenburg, 
64 So. 265, 66 Fla. 555 [cit Cyc]. 


Ind.—Tyler v. Anderson, 6 N.E. 600,. 
ue Ind. 185; Cravens v. Kiser, 4 Ind. 

Ky.—Bogegs v. Bush, 122 S.W. 220, 
137 Ky. 95; McCoun v. Delany, 3 Bibb 
46, 6 Am.D. 635. 


N.J.—Couse v. Boyles, 4 N.J.Eq. 
212, 38 Am.D. 514. 
N.Y.—Mills v. Kampfe, 94 N.E. 


1072, 202 N.Y. 46; Paine v. Upton, 87 
N.Y. 3827, 41 Am.R. 371; Lyons v. Bar- 
num, 112 N.Y.S. 587, 60 Misc. 625. 


N.C.—Leigh v. Crump, 36 N.C. 299. 
Vt.—Darling v. Osborne, 51 Vt. 148. 


Va.—Hoback v. Kilgores, 26 Gratt. 
(67 Va.) 442, 21 Am.R. 317; Walsh v. 
Hale, 25 Gratt. (66 Va.) 314; Duvals 
v. Ross, 2 Munf. (16 Va.) 290; Ques- 
nel v. Woodlief, 6 Call (10 Va.) 218. 


[a] In Georgia (1) a statute pro- 
viding that, “If the sale is by the 
tract or entire body, a deficiency in 
the quantity sold cannot be appor- 
tioned. If the quantity is specified 
as ‘more or less’, this qualification 
will cover any deficiency not so gross 
as to justify the suspicion of willful 
deception, or mistake amounting to 
fraud; in this event the deficiency is 
apportionable,” a fraudulent misrepre- 
sentation as to quantity does not en- 
title the purchaser to an abatement 
where the statement of quantity in 
the conveyance is qualified by the 
words ‘more or less,” unless the de- 
ficiency iS so gross as to justify the 
suspicion of willful deception or mis- 
take amounting to fraud. Estes v. 
Odom, 18 S.E. 355, 357 (“For the sake 
of emphasizing an essential distinc- 
tion, we repeat that the sufficiency of 
the words ‘more or less’ to cover a 
given deficiency, when ascertained, 
does not depend upon the actual 
existence or nonexistence of fraud, 
either in the form of mistake or will- 
ful deception, but solely upon wheth- 
er the deficiency is such as to justify 
@ suspicion of fraud. When the 
suspicion is thus justified, then, and 
then only, is the actual existence of 
fraud material. The suspicion may be 
rebutted, for the suspicion without 
the fraud will not warrant a recovery, 
nor will the fraud without the pre- 
liminary suspicion’’). (2) It has 
been said that, under such a statute, 
if the description of quantity is not 
qualified by the words “more or less,” 
the purchaser cannot have an ap- 
portionment of a sale by the tract or 
entire body in the absence of actual 
fraud. Dorsett v. Roberds, 158 S.E. 
236, 172 Ga. 545. But see Marchman 
v. Security Loan & Abstract Co., 165 
S.E. 884, 886, 45 Ga.App. 625 (where 
it was said: “Clearly the addition of 
the words ‘more or less’ does not give 
a superior right of apportionment for 
a deficiency than exists without them. 
To so hold would reduce the provi- 
sions of this section of the Code to 
an absurdity . . . would be in 
effect to say that the more vague and 
indefinite the description, the greater 
the right of the purchaser to recover 
for a deficiency’’). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 757-759] 


as will entitle the purchaser to an abatement, a 
statement as to quantity must be more than a mere 
and a misrepresentation 
affords no ground for an abatement if it has not been 
relied on to the purchaser’s detriment,?® or if the 
purchaser has negligently failed to avail himself of 
an equal opportunity with the vendor to discover 
the contents of the land sold;?° but previous knowl- 
edge of the land or of its boundaries does not pre- 
clude the purchaser from an abatement on account 
of a false representation where he, without fault 
on his part, is actually deceived by the representa- 


expression of opinion;7® 


tion.®1 


[§ 758] cc. Sale Per Aversionem. Under the Cly- 
il law, if the sale is per aversionem,*” the purchaser 
ean have no abatement or allowance on account of 
a deficiency,?* as he may sometimes have where the 


28. Rotermund v. Lauritzen, 225 


Ill.App. 170. 


29. Ala.—Capshaw v. Fennell, 12 
Ala. 780. 


Ark.—Solmson v. Deese, 
657, 142 Ark. 189. 


Ky.—Head v. Hunter, 256 S.W. 12, 
201 Ky. 166. 

Tex.—Wheeler vy. Boyd, 6 S.W. 614, 
69 Tex. 293. 

W.Va.—Adams v. Baker, 40 S.E. 356, 
50 W.Va. 249. 

[a] Misrepresentation as to quan- 
tity of: pieco for which no value is 
paid.— The purchaser can have no 
abatement because the quantity of a 
piece of land for which he pays no 
consideration, but which is simply 
given him in addition to the land for 
which value is paid, is less than 
represented by the vendor. Solmson 
v. Deese, 218 S.W. 657, 142 Ark. 189. 

30. Smith v. Hall, 140 S.E. 431, 37 
Ga.App. 458; Conta v. Corgiat, 132 P. 
746, 74 Wash. 28. 

31. Marchman v. Security Loan & 
Abstract Co., 165 S.E. 884, 45 Ga. 
App. 625; Barton v. Cox, (Tex.Civ. 
App.) 176 S.W. 793 [rev on other 
grounds (Commn.App.) 212 S.W. 652]. 


22. Nature of sale per aversionem 
see supra § 220. 

33. Winston v. Browning, 61 Ala. 
80; Campbell v. Cook, 91 So. 731, 151 
La. 267; Ragan v. Gwinn, 19 La.Ann. 
133; Zeringue v. Williams, 15 La.Ann. 
76; Brazeale & Sewell v. Bordelon, 16 
La. 333; Gormley v. Oakey, 7 La. 452; 
Dickson v. Mayer, 2 La.A. (Orleans) 
33; Morris Canal Co. v. Emmett, 9 
Paige (N.Y.) 168, 37 Am.D. 388. 


34. Pike v. Kentwood Bank, 83 So. 
904, 146 La. 704; Gladstone Realty Co. 
v. Currie, 52 So. 237, 126 La. 115; 
Phelps v. Wilson, 16 La. 185; Fiske 
v. Fleming, 15 La. 202. 


[a] Necessary extent of deficiency. 
—Under Civ. Code art 2470, where a 
sale is not per aversionem, an abate- 
ment may be had only for a deficiency 
exceeding one-twentieth part of the 
quantity stated in the contract. Pike 
vy. Kentwood Bank, 83 So. 904, 146 La. 
704; Gladstone Realty Co. v. Currie, 
52 So. 237, 126 La. 115; Phelps v. Wil- 
son, 16 La. 185; Fiske v. Fleming, 15 
La. 202; Fortin v. Blount, 1 Mart. 
N.S. (La.) 179; Ebarbo v. Stacey, 133 
So. 793, 16 La.App. 248. 

35. Ala._-Stow v. Bozeman’s Ex’rs, 
29 Ala. 397. 

Ga.—Gaulden v. 
438. 

Ind.—Cox v. Reynolds, 7 Ind. 257; 
Cravens v. Kiser, 4 Ind. 512; Foster 
vy. Klinger, 175 N.E. 136, 92 Ind.App. 
700. 


218 S.W. 


Sheehee, 24 Ga. 


VENDOR AND PURCHASER 


[66 C.J.] 1019 


sale is not per aversionem.?4 


[§ 759] dd. Amount of Abatement. 
eral rule the amount of the abatement or deduction, 
in-a case where the purchaser is entitled to an abate- 
ment because of a deficiency in quantity, is the value 
of the deficient land at the time of the sale.®® 
ally this value is ascertained by taking the price fixed 
in the contract or conveyance.*® 
at a stipulated price per acre, the amount of the 
deduction will ordinarily be computed by multiply- 
ing the stipulated price per acre by the number of 
acres the land is deficient,?7 while, if the land is 


As a gen- 


Usu- 
If the land is sold 


sold for a gross or lump sum, the basis for comput- 


Ky.—White v. Hardin, 5 Dana 141. 
See McCutcheon’s Heirs v. Rawleigh, 
76 S.W. 50, 25 Ky.L. 549 (judgment 
for deficiency held excessive). 

S.c.—Chandler v. Geraty, 5 S.C. 501. 

Tex.—Wheeler v. Boyd, 6 S.W. 614, 
69 Tex. 293; Willard v. Sanford, 77 
S.W. 290, 33 Tex.Civ.App. 594; Wuest 
v. Moehrig, 57 S.W. 864, 24 Tex.Civ. 
App. 124. 

Va.—Grayson v. Buchanan, 13 S.E. 
457, 88 Va. 251; Crenshaw v. Smith & 
Co., 5 Munf. (19 Va.) 415; Nelson v. 
Carrington, 4 Munf. (18 Va.) 332, 6 
Am.D. 519; Nelson v. Matthews, 2 
Hen.&M. (12 Va.) 164, 3 Am.D. 620. 
BAM Crilieaoe v. Cooper, 2 W.Va. 

ie 
36. Ala.—Thompson v. Bell, 37 Ala. 
part Stow v. Bozeman’s Ex’rs, 29 Ala. 

Ky.—Logan’s Adm’rs v. Bryant, 44 
S.W. 435, 19 Ky.L. 1774. 

Mass.—Dooley v. Potter, 15 N.E. 
499, 146 Mass. 148. 

Mo.—McGhee v. Bell, 70 S.W. 493, 
170 Mo. 121, 59 L.R.A. 761. 

W.Va.—Monessen Improvement Co. 
v. Flynn Lumber Co., 87 S.E. 495, 
77 W.Va. 408; Stockton v. Union Oil, 
etc., Co., 4 W.Va. 2753. 


37. Ala.—Terry v. Rich, 73 So. 76, 
197 Ala. 486. 
D.C.—Dulin v. Sharp, 43 App.D.C. 


550. 
Ga.—Adams v. White, 75 S.E. $21, 
zen 306 [rev 68 S.H. 271, 7 Ga.App. 
Iowa.—Welch v. Browning, 87 N.W. 
430, 115 Iowa 690; Hallam v. Tod- 
hunter, 24 Iowa 166. 


Ky.—Cecil v. Knox, 242 S.W. 26, 
195 Ky. 214; Halli v. Ely, 76 S.W. 848, 
25 Ky.L. 954. ‘ 


N.C.—Patrick ,v. Worthington, 160 
S.E. 483, 201 N.C. 488. 

Ohio.—Procter v. Bell, 9 Ohio Dec. 
(Reprint) 853, 17 Cine.L.Bul. 389; 
Sutton v. Kautsman, 6 Ohio Dec. (Re- 
print) 910, 8 Am.L.Rec. 657. 


W.Va.—Board v. Wilson, 12 S.E. 
778, 34 W.Va. 609;, Anderson v. Sny- 
der, 21 W.Va. 632. 


[a] Different price per acre for 
different parts.—Where the land is 
sold at different prices per acre for 
different parts, the deficiency in each, 
part must be ascertained and a de- 
duction allowed according to the 
prices respectively agreed to be given 
for them. Carter v. Campbell, Gilm. 
(21 Va.) 159. 

ss. Ala.—Terry v. Rich, 73 So. 76, 
197 Ala. 486; Manning v. Carter, 68 
So. 909, 192 Ala. 307; Stow v. Boze- 
man’s Ex’rs, 29 Ala. 397. 


ing the value of the deficiency is ordinarily the aver- 
age value of the whole tract per acre or other unit 
of measure at the price agreed to be paid,** unless 
the purchase price has been influenced by factors or 


Ark.—Carter v. Finch, 57 S.W.(2d) 
408; Glover v. Bullard, 278 S.W. 645, 
170 Ark. 58; Drake v. Eubanks, 32 S. 
W. 492, 61 Ark. 120; Harrell v. Hill, 
19 Ark. 102, 68 Am.D. 202. 


Ga.—Mangham v. Cobb, 127 S.E. 
408, 160 Ga. 182. 


Iowa.—Horn v. Phillips, 149 N.W. 
80, 167 Iowa 169. 

Ky.—McCoun v. Delany, 3 Bibb 46, 
6 Am.D. 635; Collins v. Stodghill, 79 
S.W. 185, 25 Ky.L. 2015; Patton v. 
Schneider, 66 S.W. 10038, 23 Ky.L. 2190. 


Mo.—McGhee v. Bell, 70 S.W. 493, 
170 Mo. 121, 59 L.R.A. 761. 


N.J.—Chancellor v. French, 27 A. 
140, 51 N.J.Eq. 624, 40 Am.S.R. 548. 


N.Y.—Mills v. Kampfe, 94 N.E. 1072, 
202 N.Y. 46. 


Whee Saree ee v. Calloway, 67 N.C. 
Tex.—yYates v. Buttrill, (Civ.App.) 
149 S.W. 347. 


Va.—Logwood v. Holland, 108 S.E. 
571, 181 Va. 186; McComb v. Gilkeson, 
66 S.E. 77, 110 Va. 406, 135 Am.S.R. 
944; Grayson vy. Buchanan, 13 S.E. 
457, 88 Va. 251; Yost v. Mallicote’s 
Adm’r, 77 Va. 610; Hoback v. Kil- 
gores, 26 Gratt. (67 Va.) 442, 21 Am. 
R. 317; Walsh v. Hale, 25 Gratt. (66 
Va.) 314; Blessing’s Adm’rs v. Beat- 
ty, 1 Rob. (40 Va.) 287; Nelson v. Car- 
rington, 4 Munf. (18 Va.) 332, 6 Am. 
Drebi'9: 

W.Va.—Boggs’ Ex’r v. Harper’s 
Adm’r, 81 S.E. 943, 45 W.Va. 554; 
Kelly v. Riley, 22 W.Va. 247; Ander- 
son v. Snyder, 21 W.Va. 632; Depue 
v. Sergent, 21 W.Va. 326. 


_{a] Quality of adjacent lands ~ 
should not be taken into considera- 
tion, as, where land of a stipulated 
area is purchased, it cannot be in- 
ferred that the value or the quality 
of the land contiguous to it on either 
side was an element influencing the 
contract; but the purchase is made on 
the hypothesis that a given number 
of acres is contained within the 
boundary, and that the injury results 
from the fact that the boundaries do 
not contain the stipulated area, and 
not from the fact that the boundaries 
do not contain other and different 


Jands. Stow v. Bozeman’s Ex’rs, 29 
Ala. 397. 
[b] Several tracts sold at gross 


stum.—Where several tracts are sold 
as adjoining each other, at a gross 
sum, and no specification is made at 
the time of the contract of the qual- 
ity or separate value of each tract, 
and there is a deficiency in quantity 
of each, the amount to be deducted 
should be computed according to the 
average value of the whole tract, and 
not of the several parcels taken sepa- 
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circumstances causing differences in value in differ- 
ent parts of the land sold, in which case such factors 
or circumstances must be taken into consideration 
in determining the relative value of the deficient 
portion.*® Where the deficiency occurs in a part 
of the tract which has a different value than other 
parts, the abatement should be computed according 
to the average value of the part in which the de- 
ficiency occurs,*® unless there is an excess in some 
other part of lower value, in which case the abate- 
ment is the difference in value between the deficient 
land of higher value aud the excess land of lower 
value.41 The mere fact that part of the land is 
agricultural and the rest woodland does not prevent 
an abatement at the average price per acre where 
there is nothing to show such a disparity in value 
between the two types of land as to make such al- 
lowance unfair;#2 but where the deficiency is in 
uncultivated land which is of considerably less value 
than the other land, which is cultivated, the pur- 
chaser is entitled to have an abatement equal only 
to the true value of the deficient portion rather than 
at the average price per acre.*® While it has been 
held that, if improvements on the land form only a 
small portion of the value of the entire tract sold, 
they should not be taken into consideration to cause 
a departure from the general rule that the abate- 
ment is to be according to the average price per 
aere of the whole land,** ordinarily, where the title 
to the land earries with it valuable appurtenant 
privileges,*® or where the land contains valuable 
improvements,*® or the land is sold with shares of 
stock,47 of which the purchaser receives the full 
benefit, the abatement should be according to the 


rately. Terry v. Rich, 78 So. 76, 197;See Yost v. 


Ala. 486; Nelson v. Matthews, 2 Hen. 
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Maliicote, 
(holding that the general rule that 


[§§ 759-761 


average value per acre after deducting the value 
of the privileges, improvements, or stock. For this 
purpose the value of the improvements should be 
fixed as of the date of the sale in their condition 
at that time.*® 


[§ 760] (b) Deficiency in Quality or Part of Real- 
ty Other than Land. The rule entitling the pur- 
chaser to an abatement where there is a deficiency 
in quantity applies wherever there is a deficiency 
in anything which is a part of the realty and to 
which the purchaser is entitled.49 When the con- 
tract calls for orchard land containing a stipulated 
number of trees, a shortage in trees entitles the pur- 
chaser to an abatement for the value of the de- 
ficient trees,®° which is to be determined with ref- 
erence to the price agreed on for the whole tract.°+ 
If a portion of the land is not of the superior qual- 
ity it was represented to be, but is utterly valueless, 
the purchaser is entitled to an abatement to the 
same extent as if there had been an entire deficiency 
in quantity.®? 

- [§ 761] (5) Fraud and Misrepresentation.®* 
While there is some authority to the effect that a 
fraudulent representation as to a material matter 
which has induced the purchase is not ground for 
an abatement in the purchase price, although it may 
vitiate the contract and entitle the purchaser to a 
rescission,°+ according to other eases, if the pur- 
chaser has been induced to enter into the contract 
by false representations of the vendor as to facts 
concerning the character or value of the land, and 


~on which he has a right to rely, he is entitled to an 


abatement in the purchase price,®> although the 


77 Va. 616] sion). 


[a] If not a warranty so that there 


&M. (12 Va.) 164, 3 Am.D. 620. 


39. Ala.—Thompson v. Bell, 37 
Ala. 438; Stow v. Bozeman’s Ex’rs, 29 
Ala. 397. 


Ga.—White v. Adams, 68 S.E. 271, 
7 Ga.App. 764. 

Ky.—Fall v. McMurdy, 3 Metc. 364; 
Patton v. Schneider, 66 S.W. 1008, 23 
Ky.L. 2190; Heaton v. Timmons, 15 
Ky.L. 62. 

Md.—Marbury v. Stonestreet, 1 Md. 
147, 

Miss.—Ragsdale v. Meridian Land, 
etc., Co., 14 So. 193, 71 Miss. 284. 

N.C.—Wilcoxon vy. Calloway, 67 N. 
C. 463. 

S.C.—Chandler v. Geraty, 5 S.C. 501; 
Furman v. Elmore, 11 S.C.l. 189 
note; Peay v. Briggs, 11 S.C.L. 184. 

Tenn.—Tinsley v. Hearn, 191 S.W. 
127, 136 Tenn. 586. 

Tex.—Wheeler v. Boyd, 6 S.W. 614, 
69 Tex. 293. 

W.Va.—Nichols v. Cooper, 2 W.Va. 
347, 


ne —Eallive Buckley, 1% Vesrni 
394, 34 Reprint 153. 

See Sprague v. Griffin, 47 N.Y.S. 
857, 22 App.Div. 223 (recognizing 
rule). 

40. Heaton v. Timmons, 15 Ky.L. 
62. 

41. Nichols v. Cooper, 2 W.Va. 347. 

42. Mills v. Kampfe, 94 N.E. 1072, 


202 N.Y. 46. 

43. Wheeler v. Boyd, 6 S.W. 614, 
69) Tex. 293. 

44. Depue v. Sergent, 21 W.Va. 326. 


the abatement should be according to 
the average value per acre of the 
whole tract should not be departed 
from except for extraordinary circum- 
stances, and that the existence of a 
farmhouse, with the usual outbuild- 
ings and fences, upon a part of the 
premises is not such an extraordinary 
circumstance as should cause the gen- 
eral rule to be departed from). 

45. Stow v. Bozeman, 29 Ala. 397. 

46. Fall v. McMurdy, 3 Mete. (Ky.) 
864; Lyons v. Barnum, 112 N.Y.S. 587, 
60 Mise. 625; Tinsley v. Hearn, 191 S. 
W. 127, 186 Tenn. 586; Hoback v. Kil- 
sores, 26 Gratt. (67 Va.) 442, 21 Am.R. 


47. Duplantier v. 
Rob. (La.) 103. 

48. Tinsley v. Hearn, 191 S.W. 127, 
136 Tenn. 586. 


49. Logwood v. Holland, 108 S.E. 
571, 131 Va. 186. 


Newcomb, 10 


50. Logwood v. Holland, supra. 
51. Logwood vy. Holland, supra. 
52. Turner v. Holloway, 132 S.BF. 


685,146 Va. 827. 


53. Defense to action for purchase 
money see infra §§ 1385-1388. 


Fraud and misrepresentations as to 
quantity see supra § 757. 


Invalidation of offer and acceptance 
by fraud and misrepresentation sce 
supra §§ 117-175. 


54. Couch v. Crane, 
142 Ga. 22; Hill v. Brower, 76 N.C. 
124. See Moore v. Fulmer, 63 Pa.Su- 
per. 497 (where the vendor asked the 
purchaser to seek an abatement in the 
purchase price rather than a rescis- 


82 S.H. 459, 


is a breach of contract, a false repre- 
sentation does not entitle the pur- 
chaser to an abatement of the pur- 
chase price on the ground of partial 
failure of consideration, for a mis- 
representation does not enter into the 
contract like a warranty. Couch v. 
Crane, 82 S.E. 459, 142 Ga, 22. 


55. U.S.—Odbert v. Marquet, 
F. 892 [aff 175 F. 44, 99 C.C.A. 60]. 
Ala.—Parker v. Ward, 139 So. 215, 
224 Ala. 80; Williams v. Neal, 40 So. 
943, 147 Ala. 691. See Thweatt v. Mc- 
Leod, 56 Ala. 375 (recognizing rule). 


Cal..—Paolini v. Sulprizio, 258 P. 
380, 201 Cal. 683; Cherney v. Johnson, 
238 P. 150, 72 Cal.App. 725. 


Fla.—Smith v. Le Vesque, 6 So. 263, 
25 Fla. 464. 


Hawaii.—Alo v. Blair, 1 Hawaii 269. 

Mo.—-McGhee v. Bell, 70 S.W. 4938, 
170 Mo. 121, 59 L.R.A. 761. 

N.H.—Sipola v. Winship, 66 A. 962, 
74 N.H. 240. 


* §.C.—Tunno v. Fludd, 12 8.C.L. 121. 


Va.—Meek v. Spracher, 12 S.E. 397, 
Sila W a. 62) 


W.Va.—Dingess v. Carter, 155 S.E. 
B05) 109s WeVann 434. 


See Lovejoy v. Roberts, 35 Tex. 605 
(containing dicta that the purchaser 
may, in equity, be entitled to a re- 
bate in the purchase price if the ven- 
dor has misrepresented the quantity, 
quality, or value of the land). 


[a] Right to abatement does not 
constitute payment.—The purchaser's 
right to an abatement of the purchase 
price for damages sustained because 
of fraudulent misrepresentations as to 


163 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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misrepresentation is innocent,®* as of the date of 
the purchase,’ to the extent of the difference be- 
tween the actual value of the land and the value it 
would have had had the facts been as represent- 
ed,°* plus any other damages that have been sus- 
tained on account of the fraud;°® and if the fraud- 
ulent misrepresentation is as to the amount of com- 
mission to be paid the vendor’s agent so as to de- 
ceive the purchaser as to the true purchase price, 
the abatement should be for the difference between 


the commission which the agent had actually con- | 


tracted to receive and that which it was represent- 
ed he would receive.°° For a misrepresentation to 
be such as to entitle the purchaser to an abatement 
it must be made under such circumstances that the 
purchaser does, and is entitled to, rely on it;®! and 
it must amount to more than a mere expression of 
opinion by the vendor.®? If the purchaser, with 
full knowledge of the falsity of the vendor’s repre- 
sentation’, proceeds to confirm and act on the con- 
tract, he eannot thereafter set up the misrepresen- 
tations as a ground for abatement of the purchase 
price.°? 


[§ 762] (6) Waiver or Loss of Right to Abate- 
ment—(a) In General. If the purchaser, with full 
knowledge of all material facts, does any act which 
unequivocally indicates an intention to waive his 
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right to an abatement, he cannot thereafter assert 
the same.°* Thus a purchaser’s failure to get all 
that he believes he is entitled to under the contract 
does not entitle him to an abatement where he, with 
full knowledge of the facts, confirms or ratifies the 
contract as performed by the vendor and proceeds 
to act thereon.°> It has been held that after the 
purchaser has sold the property without covenant of 
warranty, and divested himself of any interest there- 
in, he cannot claim an abatement on account of a 
subsequent partial failure of title.*® 


[§ 763] (b) Lapse of Time. While delay or 
laches in ascertaining a shortage in acreage may 
defeat the purchaser’s right to claim a deduction, 
on account thereof, in equity as against an innocent 
transferee of the purchase-money debt,®* the rule 
that a purchaser who seeks to rescind for a partial 
failure of consideration or misrepresentations must 
act promptly®® has no application where an abate- 
ment alone is sought and it can usually be claimed 
at any time before all the purchase money is paid ;°” 
nor will the right to an abatement be barred by 
the running of the statute of limitations.7° 


[§ 764] b. Addition or Increase for Excess in 
Quantity.“ Generally, if the sale is by the acre, 
the purchaser is liable, and can be made to respond 


the character and the condition of the 
land does not constitute payment, 
such as prevents the purchaser from 
being considered as in default, unless 
the purchaser has first elected to af- 
firm the contract and claim the abate- 
ment, for until that time he has an 
election either to affirm the contract 
or else rescind. International Realty 
& Securities Corporation v. Vander- 


poel, 148 N.W. 895, 127 Minn. 89. 
56. Gibson v. Alford, 132 S.E. 442, 
161 Ga. 672; Hull v. W. T. Reynolds 


Lumber Co., 18 S.W.(2d) 1014, 227 Ky. 
677. 

fa] Innocent misrepresentation of 
boundary.—'‘From the earliest times 
it has been the rule that, where the 
vendor actually misrepresents the 
boundary of land or timber conveyed 
so as to cover land or timber not 
owned by the grantor, and not includ- 
ed in the conveyance, and the pur- 
chaser relies upon such misrepresen- 
tations, and is thereby induced to 

make the purchase, he will be entitled 
to an abatement of the purchase price 
to the extent of the loss sustained, 
and it is wholly immaterial whether 
the misrepresentation is anecntly or 
fraudulently made.” Hull v. W.. T. 
Reynolds Lumber Co., 13 S.W.(2d) 
LOVES LOLS) 220 sKey. 677. 


57. Estell v..Myers, 56 Miss. 800. 


58. Ala.—Manning v. Carter, 77 So. 
744, 201 Ala. 218; Thompson v. Bell, 
Bir Ala. 438; Kelly’s Heirs v. Allen; 34 
Ala. 663. 

Ark.—Cannon v. Foster, 
698, 141 Ark. 363. 


Ga.—Smith v. Kirkpatrick, 7 S.E. 
258, 79 Ga. 410. 


Ind.—Cox v. Reynolds, 7 Ind. 257. 


Iowa.—Compton v. Hites, 169 N.W. 
401, 184 Iowa 1074. 

Ky.—Fall v. MceMurdy, 3 Metc. 364; 
Purdy v. Batsell’s Adm’r, 15 S.W. 514, 
D2 Ky. Ls 792: 

Miss.—Estell  y. 
800. 


Neb.—Newberg v. Chicago, B. & Q. 


216 S.W. 


Myers, 56 Miss. 


RK.) Co., 231 N.w. 766, 120 Neb. 177. 
Tex.-—Bonzer v. Garrett, (Civ.App.) 
162 S.W. 934; King v. Bressie, (Civ. 


App.) 32 S.W. 729. 


[a] Misrepresentation as to bound- 
aries.—Where the misrepresentation 
is as to the boundaries, by which the 
land is sold, whereby the purchaser 
fails to get some of the land he 
bought, the amount to be deducted is 
the difference between the value of 
the premises with the boundaries as 
represented and its value with the 
true boundaries at the time of the 
sale. Smith v. Kirkpatrick, 7 S.E. 
258, 79 Ga. 410; King v. Bressie, (Tex. 
Civ.App.) 32 S.W. 729. 

59. Smith v. Kirkpatrick, 7 S.E. 
258, 79 Ga. 410. 

[a] Expense.—The purchaser was 
entitled to recover a reasonable ex- 
penditure made in remedying defects 
in a well on the land sold so as to 
put it into the condition which the 
vendors represented it to be in at 
the time of the sale. Doss v. Wooten, 
Kiet 9, boo=Ge.. DOs 


60. Henry vy. Mayer, 53 P: 590, 6 
Arize LOS. 


61. U.S.—Odbert v. Marquet, 163 
I. 892 [aff 175 F. 44, 99 C.C.A. 60]. 


Ga.—Clark v. Adams, 116 S.E. 122, 
29 Ga.App. 496. 


Ky.—Hull v. W. T. Reynolds Lum- 
oe Cones Vo.We (ed) Ol aadn) Key, 

rs 

Md.—Slothower v. Gordon, 23 Md. 1. 


S.C.—Coleman v. Whittle, 60 S.E. 
523) HOt eSeC.n) 212) 28s Aon SUR 184i: 
Frazer v. Harvey, 18 S.C.L. 269. 


[a] If vendee knows truth before 
he acts to his prejudice he cannot 
claim an abatement on account of 
fraudulent misrepresentations. Cole- 
man v. Whittle, 60 S.E. 523, 79 S.C. 
212, 128 Am.S.R. 841. 


fp] Opportunity to examine land. 
—If there is no actual fraud or arti- 
fice, a purchaser, who has a complete 
opportunity to examine the land be- 
fore buying it, and voluntarily relies 
on the representations of the vendor 
as to the character and value of the 
land, cannot claim an abatement on 
account of the falsity of the repre- 
sentations. Clark v. Adams, 116 S.E. 
122, 29 Ga.App. 496; Dean v. Mer- 


chants’ & Farmers’ Bank, 101 S.E. 196, 
24 Ga.App. 475, 485; Tallent Vis Crim. 
90 S.E. 742, 19 Ga. App. 16. 


62. Odbert v. Marquet, 163 F. 892 
[aff 175 F. 44, 99 C.C.A. 60]; Roter- 
mund v. Lauritzen 225 Ill.App. 170; 
Irazer vy. Harvey, 18 S.C.L. 269. 


ee Thweatt v. McLeod, 56 Ala. 
5. 


64. Pollock v. Pope, 95 So. 894, 209 
Ala. 194; Thweatt v. McLeod, 56 Ala. 
375; Cadwalader v. Tryon, 37 Pa. 318; 
Southwest Virginia Mineral Co. v. 
Chase, 27 S.E. 826, 95 Va. 50; John- 
ston v. Jarret, 14 W.Va. 230. 


65. Pollock v. Pope, 95 So. 894, 
209 Ala. 194; Thweatt v. Mcleod, 56 
Ala. 375; Head v. Hunter, 256 S.w. 
12, 201 Ky. 166; Louisville Soap Co. 
v. Louisville Cotton Oil Co., 182 S.W. 
181, 168 Ky. 340; Turner y. Howell, 
538 S.W. 648, 21 Ky.L.-.979; Graham 
vy. Liarmer, 12 S.E. 389, 87 Va. 222: 


66. Spurlock v. Hunter’s Heirs, 12 
La. 564. : 


67. Cartun v. Myers, 82 A. 14, 78 
N.J.Eq. 303. 


68. .See supra § 476. 


69. Odbert v. Marquet, 163 F. 892 
(aff 175 F. 44, 99 C.C.A. 60]; Carter v. 
Finch, (Ark.) 57 S.W.(2d) 408; First- 
brook v. Buzbee, 132 So. 673, 101 Fla. 
876; Castleman v. Castleman, 68 S.E. 
34, 67 W.Va. 407, 28 L.R.A.N.S. 393; 
Smith v. Ward, 66 S.E. 234, 66 W.Va. 
190, 33 L.R.AN.S. 1030. See McComb 
v. Gilkeson, 66 S.E. 77, 110 Va. 406, 
135 Am.S.R. 944 (holding that there is 
no laches on the part af the purchas- 
er in asserting his claim for an abate- 
ment because of a deficiency in quan- 
tity, where he does so promptly aft- 
er discovering the shortage, and while 
a suit is pending to have the sale 
ratified, and a large part of the pur- 
chase money is unpaid). 


70. Smith v. Ward, 66 S.E. 234, 66 
W.Va. 190, 33 L.R.A.N.S. 1030; Peter- 
son v. Feyereisen, 234 N.W. 496, 203 
Wis. 294, 73 A.L.R. 571. 


71. Wendor’s remedy in equity for 
excess see infra § 1542. 
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to the vendor for any excess in quantity over what 
the parties believed the land to contain?? at the 
stipulated price per acre,*? especially where there 
is an agreement to that effect;7* but where the sale 
is in gross without reference to quantity,?® or per 
aversionem under the civil law,’® the purchaser 
generally cannot be held for any excess over the 
estimated quantity. According to some authorities, 
this latter rule applies although there has been a 
mistake as to the quantity,’* and although the ex- 
cess is so great that it would create a presumption 
of fraud if it were not for circumstances tending 
to show that there was in truth no fraud;7° but by 
other cases the purchaser may be denied the right 
to the excess unless he pays therefor, if there has 
been a mistake,7° or the excess 1s so great as clearly 
to indicate a mistake or fraud.6° If the sale is 
in fact in gross, the fact that the vendor has guar- 
anteed that the land shall contain at least a certain 
number of, acres does not make the purchaser liable 


72. Ga.—Blaylock v. Hackel, 138 S. 74. 


B. 333, 164 Ga. 257. 
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Raley v. Wathen, 7 Ky.L. 765. 
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for an excess over the amount guaranteed.*+ 


[§ 765] 9. Mode and Sufficiency of PaymentS?— 
a. In General. As a general rule the payment, to 
be sufficient, must be made in accordance with the 
terms of the contract,?* unless the vendor has sub- 
sequently assented to a different mode of payment.** 
Payment made in accordance with the terms of the 
contract is sufficient to discharge the purchaser, 
although the vendor may not get the full benefit 
anticipated from the consideration because of its 
destruction by unpreventable cause.2®> Payments 
made to obtain an option to purchase cannot be 
considered as part of the purchase price required 
to be paid in ease the option to purchase is exer- 
cised.®® 

[§ 766] b. Source of Payment. Although the 
literal wording of the contract requires the purchase 
money to be paid out of the proceeds of sales of the 
land to a third person, the purchaser may pay the 


Construction and operation of provi- 
sions as to purchase money see su- 


J11l— Manlove v. Lemmon, 111 N.E. 
739, 22 S11. 120. 


Ind.—MecMahan v. Terkhorn, 116 N. 
EB. 327, 67 Ind.App. 501. 

Iowa.—Henn v. McGinnis, 165 N.W. 
406, 182 Iowa 181. 

Ky.—Hutchings v. Moore, 4 Mete. 
110; Richardson v. Bleight’s Heirs, 8 
B.Mon. 580; Campbell’s Ex’rs v. Wil- 
more, 6 J.J.Marsh. 209. 


Mass.—Paige v. Sherman, 
bya 

N.Y.—Clute v. Jones, 28 N.Y. 280. 

Or.—Coffin v. Hutchinson, 30 P. 424, 
22 Ory,.554. 


Tenn.—Rich v. Scales, 91 S.W. 50, 
116 Tenn. 57. 


Tex.—Findlay v. State, (Civ.App.) 
238 S.W. 956 [second reh overr (Civ. 
App.) 239 S.W. 996, aff 250 S.W. 651, 
113 Tex. 30]; Gilmore v. Kaufman 
County, (Civ.App.) 40 S.W. 40. 


Wa.—Benson v. Humphreys, 75 Va. 
196; Bierne v. Erskine, 5 Leigh (82 
Va.) 59; Hundley v. Lyons, 5 Munf. 
(19 Va.) 842, 7 Am.D. 685. 


W.Va.—Craig v. Gauley Coal Land 
Co., 80 S.B. 945, 73 W.Va. 624. 


Ont.—Cottingham v. Cottingham, 5 
Ont. 704. 

{a] Provision for survey.—If the 
contract, although containing a spec- 
ification of quantity, provides for a 
survey and payment at a certain price 
per acre, the vendor is entitled to pay- 
ment. at the contract price for the 
whole number of acres shown by the 
survey, although greater than the 
quantity stated in the contract. 
Clute v. Jones, 28 N.Y. 280; Bierne v. 
Erskine, 5 Leigh (32 Va.) 59. 


73. Hutchings v. Moore, 4 Metc. 
(Ky.) 110; Benson vy. Humphreys, 75 
Va. 196; Craig v. Gauley Coal Land 
Co., 80 S.E. 945, 73 W.Va. 624;' Cot- 
tingham v. Cottingham, 5 Ont. 704. 


[a] Price based on differences in 
value.—Where the tract is made of 
two parcels of widely different val- 
ues, and the price agreed per acre is 
a compound of the two values and the 
relative quantities, and the excess oc- 
eurs in the less valuable parcel, the 
excess is to be allowed for at the ac- 
tual value per acre rather than the 
contract price per acre. Nichols v. 
Cooper, 2 W.Va. 347 [disappr Crislip 
v. Cain, 19 W.Va. 438]. 


6 Gray 


she Cal.—Chipman v. Briggs, 5 Cal. 
Ky.—Wilson v. Morris, 233 S.W. 
1049, 192 Ky. 469; Clark v. Bell, 4 
Dana 15; Hampton’s Heirs v. Eubank, 
4 J.J.Marsh. 634; Rogers v. Garnett, 
4 T.B.Mon. 269; Elliot’s Heirs v. Wha- 
ley, 1 A.K.Marsh. 618; Cleveland v. 
Rogers, 1 A.K.Marsh. 193; Young v. 
Craig, 2 Bibb 270. 

Mo.—Ford v. Delph, 220 S.W. 719, 
203 Mo.App. 659. 

Pa.—Coughenour’s Adm’rs v. Stauft, 
ed 191; Glen v. Glen, 4 Serg.&R. 

Tenn.—Hendrick’s Heirs v. Mosely, 
3 Yerg. 74; Perry v. Williamson, (Ch. 
A.) 47 S.W. 189. 

W.Va.—Southern v. Sine, 123 S.E. 
436, 95 W.Va. 6384; Newman v. Kay, 
yas ere 926, 57 W.Va. 98, 68 L.R.A. 


Wis.—Pereles v. Milwaukee Coun- 


ty, 159 N.wW. 719, 164 Wis. 208. 
76. Cuny y. Archinard, 5 ‘ Mart. 
N.S. (la.) 238; Morris Canal Co. v. 


pe a 9 Paige (N.Y.) 168, 37 Am.D. 
oO . 

77. Perry v. Williamson, (Tenn.Ch. 
A.) 47 S.W. 189; Newman v. Kay, 49 
S.E. 926, 57 W.Va. 98, 68 L.R.A. 908 
[disappr Pratt v. Bowman, 17 S.E. 
210, 37 W.Va. 715]; Western Min. 
& Mfg. Co. v. Peytona Cannel Coal Co., 
8 W.Va. 406. 


78. Perry v. Williamson, (Tenn.Ch. 
A.) 47 S.W. 189. 


79. McMahan v. Terkhorn, 116 N. 
BH. 327, 67 Ind.App. 501; Preston v. 
nesses Trustee, 32 Gratt. (73 Va.) 
Harrison y. Talbot, 2 Dana 
(Ky.) 258; O’Connell v. Duke, 29 Tex. 
299, 94 Am.D. 282; Findlay v. State, 
(Civ.App.) 238 S.W. 956 [Second reh 
overr (Civ.App.) 239 S.W. 996, aff 
250 Siw 65d eds exe SOR Pratt, v. 
Bowman, 17 S.E. 210, 37 W.Va. 715; 
Western Min. & Mfg. Co. v. Peytona 
Cannel Coal Co., 8 W.Va. 406. 


{a] Excess held so great as to en- 
title vendor to recover.—115 acre ex- 
cess over estimated quantity of 140 
acres. Pratt v. Bowman, 17 S.E. 210, 
37 W.Va. 715. 

81. Hardin v. Kelley, 15 S.E. 894, 
89 Va. 3382. 

82. Cross references: 

Generally see Payment §§ 15-66. 
By joint purchasers see supra § 745. 


pra §§ 226-232. 

Delay in election as to mode of pay- 
ment see infra § 767. 

Modification of contract as to pay- 
ment see supra § 283. 


Place of payment see supra § 233. 


Requisites and sufficiency of tender 
see supra §§ 728-737. 

Sufficiency of payment for specific 
performance see Specific Perform- 
ance § 412. , 


Time of payment see supra § 236. 


Vendor’s lien created by mode or me- 
dium of payment see infra § 1089. 


83. Jowa.—Anderson y. Haskell, 45 
Iowa 45. 


Kan.—Peters v. Livingston, 242 P. 
454, 120 Kan. 133. 


Ky.—Smith v. Corbin, 123 S.W. 277, 
135 Ky. 727. 

Mass.—Chertok v. Kassabian, 151 
N.E. 108, 255 Mass. 265. 


N.Y.—Smith v. Holbrook, 82 N.Y. 
562; Harvey v. Beckman, 118 N.Y.S. 
602, 64 Mise. 395. 


N.C.—Wooten v. Borden, 70 S.E. 730, 
154.N.C. 370. 


S.D.—Keller v. Garneaux, 180 N.W. 
779, 43 S.D. 481. 


Tex.—Tinsley v. Foster, (Civ.App. 
25 S.W. 298. Pea 


Utah.—Clarke vy. Freebairn, 13 P. 
(2d) 327. 

vVt.—Sargent v. King, 31 A. 781, 67 
Vt. 356. 


84, Kiley v. Doran, 134 A. 792, 105 
Conn. 218; Bush v. Abraham, 35 P. 
1066, 25 Or. 336; McMullin v. Blass, 
27 Pa. 151; Hadnot v. Hicks, (Tex. 
Civ.App.) 198 S.W. 359. 


85. Leonard v. Read, (Tenn.Ch.A.) 
36 S.W. 581. 


{a] Destruction of building in 
which space given as payment.— 
Where under the contract the pur- 
chaser is to complete a house and 
maintain a room therein for the ven- 
dor, title to which is to remain in the 
vendor, and the purchaser complies 
with such conditions, and the consid- 
eration is paid, if the building is sub- 
sequently destroyed by fire the vendor 
is not entitled to a room in a new 
building erected by the purchaser. 
Tee nege v. Read, (Tenn.Ch.A.) 36 S. 


86. Lindley v. Blumberg, 93 P. 894, 
7 Cal.App. 140. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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price with money obtained from other sources as it 
is immaterial to the vendor how the money is ob- 
tained as long as the purchase price is paid in full.8? 
Proceeds from the sale of timber on the land can 
be applied on the purchase price only in accordance 
with the terms of the contract providing therefor.8® 
When the proceeds of a mortgage, which the pur- 
chaser is authorized to place on the premises, are to 
be used for the cash payment of the purchase price, 
the purchaser can make a mortgage only for the 
amount of the cash payment.® Under an agreement 
to pay the balance for land, the only value of which 
is the prospect of oil thereunder, from the first oil 
produced and saved, the purchaser is not liable for 
the balance of the purchase price where he makes 
an honest effort to develop the land for oil but fails 
to find any.®° 


[§ 767] c. Medium of Payment Generally. Pay- 
ment by any other medium is insufficient where pay- 
ment in money is required;°! but if it is so agreed 
payment may be made in whole or in part with any- 
thing of value,®? or by a credit of sums already ow- 
ing from the vendor to the purchaser.°* For a thing 
other than money to operate as complete payment 
it must meet the requirements of the contract;°+ 
and property which is taken merely as security 
for payment of the purchase price cannot be re- 
garded as payment thereof.°> A delivery of prop- 
erty is not of itself sufficient, where only the prin- 
cipal can be paid in this manner, and interest and 
taxes are required to be paid in money,°®® or where 
the proceeds of the property are simply to “go as 


S7. Wamprey, Vv. st. kaul, .ete., kr. 
So., 94 N.W. 555, 89 Minn. 187. 

88. Harvey v. Beckman, 118 N.Y.S. 
602, 64 Mise. 395: Sargent v. King, 31 
Poly 60 Vit. oO. 

[a] Ilustrations.—(1) Where the 
contract requires and allows the pur- 
chaser to apply the proceeds from 
timber on the land in payment of the 
principal only, such proceeds cannot 
be applied in payment of interest. 
Harvey v. Beckman, 118 N.Y.S. 602 
64 Mise. 395. (2) Where the contract 
provides that rent paid by the pur- 
chaser as tenant is to be applied on 


371. 


Div. 524]. 
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nee Tae v. Rogers, 


Mich.—Ginsburg v. August, 241 N. 
W. 172, 257 Mich. 404. 


Mo.—O’Donoghue vy. Jones, 37 Mo. 


N.H.—French y. Bent, 43 N.H. 448. 
N.Y.—Beveridge v. West Side Const. 
Co., 114 N.Y.S. 521, 1380 App. Div. 139; 
Maupai v. Jackson, 118 N.Y.S. 513, 64 
Misc. 407 [aff 124 N.Y.S. 220, 189 App. 
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payment” and a balance remains after the proceeds 
have been so applied.®7 While the contract may be 
so drawn as to make it clear that the purchaser is 
to have an option as to the medium of payment,°** 
or the vendor may subsequently assent to a payment 
in something other than the medium specified,°®® 
ordinarily, unless it is clear that performance on 
the purchaser’s part requires the transfer of a 
specified piece of property which is the thing con- 
tracted for by the vendor,! an agreement for pay- 
ment in something other than in money is presumed 
to be made in favor of the purchaser, and he has 
an option of paying either in the medium specified 
or in money of equal value,” or if the contract has 
fixed the money value of the property, then the 
value so fixed;? but, although the purchaser may 
originally have an option, the purchase price is gen- 
erally considered as payable only in money after 
the time for payment has passed, in the absence of 
the vendor’s consent to receive something else ;+* 
and when the purchaser is unable to deliver prop- 
erty which was to be taken as a part of the pur- 
chase price, its value should be added to the amount 
payable.® Before the purchaser’s option as to medi- 
um of payment has expired, the vendor is not enti- 
tled to demand payment in money.* Where the pur- 
chase price is to be paid by the purchaser’s rendi- 
tion of services on a building project the vendor is 
to undertake, the abandonment of the project by 
the vendor so that the services cannot be performed 
does not excuse the purchaser from payment alto- 


4 Cush. 94. Littlejohn v. Isler, 17 N.C. 302. 


95. Fain v. Heathman, 156 S.W. 
1071, 154 Ky. 174; McCutcheon Brick 
Co. v. Gardiner, (Man.) 4 Dom.L.R. 
487, 21 West.L.R. 72. 

96. Clarke v. Freebairn, (Utah) 13 
P.(2d) 327. 

$7. Peters v. Livingston, 242 P. 
454, 120 Kan. 133. 


98. Shuman y. Willits, 23 N.W. 
358, 17 Neb. 478. 


[a] Option to pay in money or la- 
bor.—Under a contract that the land 
shall be paid for in carpentering at 
a certain rate per day with a discount 


the purchase price provided a stipu- 
lated amount of rent is paid, and that 
the purchaser may cut the timber on 
the premises and apply the proceeds 
on the purchase price, the purchaser 
cannot apply the proceeds of timber 
on rental due before a sufficient sum 
has been paid for it to be applied on 
the purchase price. Sargent v. King, 
SIPASNT 81, 67 ails SOG. 


89. Harris v. McCarty, 118 So. 379, 
218 Ala. 195. 


sO. Ferris v. Huffman, 
Commn.App.) 274 S.W. 125. 

91. Chertok v. Kassabian, 151 N.E. 
108, 255 Mass. 265; Keller v. Gar- 
neaux, 180 N.W. 779, 43 S.D. 481. 

92. Ill—Wood v. Seward, 46 Ill. 
457. 

Ind.—Adamson yv. Rose, 30 Ind. 380; 
West v. Chase, 3 Ind. 301; Boyd v. 
Greer, 123 N.E. 122, 70 Ind.App. 77. 

Iowa.—Reilly v. Reilly, 110 N.W. 
445, 135 Iowa 440. 

Ky.—McQuire v. Whitt, 80 S.W. 474, 
25 Ky.L. 2275. 

La.—Smith, for Use of Exchange 
Bank, v. Toler, 137 So. 620, 141 So. 
429, 19 La.App. 791. 

Md.—Alexander v. Webster, 6 Md. 
359. 


(Tex. 


Pa.—McMullin v. Glass, 27 Pa. 151. 


W.Va.—Dickinson v. Chesapeake, 
etc., R. Co., 7 W.Va. 390. 

[a] Construction of railroad switch. 
—Where land is conveyed under an 
agreement that the purchaser will 
construct a railroad switch and con- 
vey a portion of the land to the rail- 
road company, the construction of the 
switch so as to enhance the value of 
land retained by the vendor is the 
main consideration for the convey- 
ance and sufficient performance by 
the purchaser, although he fails to 
convey to the railroad company. 
Wood v. Steward, 46 Ill. 457. 

[b] Setting aside property for ven- 
dor.—Where a contract made at the 
residence of the purchaser provides 
for payment in merchandise, and the 
vendor resides out of the state, it is 
sufficient payment for the purchaser 
to set the merchandise apart for the 
vendor at his place of business. West 
v. Chase, 3 Ind. 301. 


[ec] Stock.—Where payment is to 
be made in eight per cent preferred 
stock, the purchaser cannot be com- 
pelled to pay in stock guaranteed to 
pay eight per cent. Dickinson v. 
Chesapeake, ete., R. Co., 7 W.Va. 390. 


93. Smith v. Price, 189 S.W. 167, 
125 Ark. 589. 


for a payment in cash, it is optional 
with the purchaser to make payment 
either in money or labor. Shuman vy. 
Willits, 23 N.W. 358, 17 Neb. 478. 


99. Clark v. Anheier, 106 F. 754, 
45 C.C.A. 599; Adamson v. Rose, 30 
Ind. 380. 


1. Bell -yv. Hutchins, 12 S.B. 974; 
86 Ga. 562; Smith v. Kilpatrick, 42 
N.B. 103. 


2. Dooley vy. Wilbanks, 
365, 25 Ga.App. 34. 


3. Dooley v. Wilbanks, supra. 


4 Andrews v. Bell, 56 Pa. 343; 
Bergman v. Cooke, 22 Man. 435. See 
Alexander v. Webster, 6 Md. 359 
(holding that the amount payable is 
not the amount of the purchase mon- 
ey, but rather the money value of the 
property at the time it should have 
been transferred); Lemcke vy. New- 
looe, 21 Sask.L. 91, [1926] 4 Dom.L.R. 
293, 2 West.Wkly. 830 (holding that, 
under acceleration clause, purchas- 
er’s default in making payment with 
crops caused entire purchase price to 
become due and payable in money). 


5. Neuschafer v. Rockwell, 173 N. 
W. 378, 206 Mich. 571. 


6. Shuman y. Willits, 23 N.W. 358, 
17 Neb. 478. 
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gether;’ but for the vendor to prevent the purchaser 
from rendering services which he is entitled to give 
in payment is a breach of contract for which the 
purchaser may be entitled to damages.® 


Loss in value of medium. In the absence of fraud, 
misrepresentation, or mistake, the fact that property 
which the purchaser has given in payment of the 
land subsequently becomes worthless imposes no fur- 
ther obligation on the purchaser with respect to 
payment of the purchase price;% but, where the 
property is not delivered at the time of payment 
and subsequently depreciates in value, the vendor 
is entitled to the value of the property at the time 
payment should have been made.?® 


[§ 768] d. Note or- Other Obligation—(1) Note 
or Obligation of Purchaser.1: Ordinarily a note of 
the purchaser for the purchase price does not con- 
stitute payment thereof,'? nor does a bond of the 
purchaser payable to a creditor of the vendor and 
indorsed by the latter; but the purchaser’s note 
may operate as payment if such is the agreement 
and intention of the parties;t* and it has been held 
that a transfer, by the vendor of a bearer note for 
the remainder of the purchase price, without in- 
dorsement or guaranty of any kind to a transferee 
who acquires no interest in the land, operates as 
a payment of the purchase price.*® If the note of 


7. McGuire v. Whitt, 80 S.W. 474,] 355, 314 Ill. 
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a purchaser is accepted as payment, that constitutes 
performance of the contract on his part whether 
the note is afterward paid or not.'® 


[§ 769] (2) Obligation or Undertaking of Third 
Person. Payment usually cannot be made with the 
obligation or undertaking of a third person if pay- 
ment “in cash” is called for by the terms of the 
eontract,17 and, while a check may be used as cash 
if the vendor consents thereto,'® the taking of a 


-check for a payment required to be in cash is or- 


dinarily not absolute payment if the check is not 
paid.t® Payment may be made with an obligation 
or undertaking of a third person if there is an agree- 
ment to that effect ;?° and, if there has been no fraud 
or misrepresentation, the vendor, after he has ac- 
cepted the obligation or undertaking of a third per- 
son as absolute payment, cannot hold the purchaser 
for the amount thereof because of the third per- 
son’s failure to perform his obligation.22 However, 
the: giving of an obligation or undertaking of a 
third person is not sufficient to discharge the pur- 
chaser from further responsibility for the purchase 
price, if it is not such as the contract provides for 
as payment,?? if it is a forgery,?° if the obligation 
is given to the vendor simply with the understand- 
ing that the vendor will credit on the purchase price 
such sums as are actually paid by the third person,?# 


110 Miss. 874. 


25 Ky.L. 2275. Co. v. Bailey, 216 P. 789, 68 Mont. 79; 20. Hudson y. Shepard, 90 Ill.App. 
8. French v. Bent, 43 N.H. 448. Pine ae URES SU Talay OEE = 626; Nelson v. Rhem, 102 S.E. 395, 

; F ee: b. : 3 s » V- 1179 N.C. 303, 10 A.I.R. 832; Bush v. 

fal | Cutting and carrying wood |'Théberge, 29 Que.Super. 308 [aff 15| Apranam, 85°P. 1066, 25 Or. 336; Me= 


Where the contract entitles the pur- 


Que.K.B. 310] (holding that a vendor 


chaser to pay part of the purchase 
price by his services in cutting and 
carrying wood, to which the vendor 
has reserved title, it is a breach of 
contract for the vendor to pfevent 
payment in this manner by transfer- 
ring the wood to a third person. 
French v. Bent, 43 N.H. 448. 


9. O’Donoghue v. Jones, 37 Mo. 
aw ils 

10. Alexander v. Webster, 6 Md. 
359. 

1l. Necessity and sufficiency of 


note or other obligation see supra. §§ 
721, 722: 

12) Cali=—Mayer  voesweest, 273) ¥P. 
849, 96 Cal.App. 31; St. Clair v. Joos, 
265 P. 968, 90 Cal.App. 311. 


Ind.—Scott vy. Hdgar, 63 N.E. 452, 
159 Ind. 38; Huntington y. Colman, 1 
Blackf. 348. 

Kan.—Heyen v. Garton, 283 P. 636, 
129 Kan. 453. 

Mich.—Baker y. Lambers, 245 N.W. 
578, 261 Mich. 86; Plas v. Aldrich, 213 
N.W. 80, 238 Mich. 348. 


Mo.—Hunter v. Hunter, 39 S.W.(2d) 
359, 327 Mo. 817. 

Va.—Stephenson vy. Rice, 12 W.Va. 
575. 
Sask.—Midgeley v. Bacon, 4 Sask. 
152. 
[a] Legal presumption is that the 
note of the purchaser for the pur- 
chase price is not accepted as abso- 
lute payment. Plas v. Aldrich, 213 
N.W. 80, 288 Mich. 348. 


[b] Renewal or substitute note for 
balance due on origina] note for pur- 
chase money does not constitute pay- 
ment of the purchase money. Hunt- 
ington vy. Colman, 1 Blackf. (Ind.) 348. 


L. 


13. Yancey v. Mauck, 15 Gratt. (56 
Va.) 300. 
14. Baker v. Salzenstein, 145 N.E. 


who receives bills of exehange in pay- 
ment for the price of land sold by him 
of which he gives a full discharge 
does not thereby effect novation of 
his debt, and consequently the pur- 
chaser on being sued for the amount 
of the bills of exchange may take ex- 
ception to the action by pleading 
thereto that he is in danger of evic- 
tion on account of the property being 
liable for the payment of taxes of 
which he was not aware at the time 
of the purchase). 

[a] Question of intention.—(1) 
Whether or not a note of the purchas- 
er has been given and accepted as 
| payment of the purchase price is a 
question of fact depending on the in- 
tention of the parties. Baker v. 
Salzenstein, 145 N.H. 355, 214 Ill. 226; 
Valley Mercantile Co. v. Bailey, 216 
P. 789, 68 Mont. 79. (2) A receipt to 
the effect that a note is given ‘to 
satisfy”? a past-due installment of the 
purchase price shows an intention to 


accept the note in payment of the 
amount due under the contract. Baker 
v. Salzenstein, supra. 


15. Adams v. Cauthen, 39 S.E. 479, 
113 Ga. 1166. 


16. Valley Mercantile Co. v. Bailey, 
216 P. 789, 68 Mont. 79. 


17. Chertok v. Kassabian, 151 N.E. 
108, 255 Mass. 265; Smith y. Severn, 
1389 N.W. 858, 93 Neb. 148; Rice v. 
Gibbs, 58 N.W. 724, 40 Neb. 264 [rev 
50 N.W. 436, 33 Neb. 460]. 


[a] Certified check.—Where the 
payment is to be “in cash,” the ven- 
dor is not bound to accept a certified 
check of a third person, which the 
purchaser refuses to get cashed at 
the vendor’s request. Chertok v. Kas- 
sabian, 151 N.E. 108, 255 Mass. 265. 


18. Albert v. Pearson, 229 P. 998, 
68 Cal.App. 657. 


19. Mayes v. Coleman, 71 So: 14, 


Mullin v. Glass, 27 Pa. 151. 


21. Iowa.—Downey v. Gifford, 218 
N.W. 488, 206 Iowa 848. 


Minn.—First Nat. Bank v. Thorpe 
Bros., 229 N.W. 871, 179 Minn. 574. 


N.D.—Healy v. Johnson, 201 N.W. 
165, 51 N.D. 869. 


Pa.—In re Wakefield’s Estate, 
Pa.Super, 148. 


Tex.—Wright v. Nunn, (Civ.App.) 
45 S.W.(2d) 307; Clopton v. Abee, 
(Civ.App.) 158 S.W. 180. 


22. Wolff v. Helbig, 43 P. 133, 21 
Colo. 490; Smith v. Holbrook, 82 N.Y. 
Bee Mason vy. Goldman, 17 Ont.W.N. 


[a] MNilustrations.—(1) Where the 
note of a third person to be given in 
payment of the purchase price is to 
be secured by a mortgage on land 
which is to have a certain value, the 
acceptance of the note and mortgage 
by the vendor is not a complete satis- 
faction of the purchaser’s covenant 
where the land is not of the stipulat- 
ed value. Smith v. Holbrook, 82 N. 
Y. 562. (2) Where payment is to be 
made by mortgages on other lands to 
be guaranteed by named third per- 
sons, mortgages which have only a 
conditional guaranty of the named 
persons are not sufficient payment. 
Mason v. Goldman, 17 Ont.W.N. 457. 


23. Justice v. Phillips, 64 S.W. 963, 
23 Ky.L. 1441, 


24. Smith v. Corbin, 123 S.W. 277, 
135 Ky. 727. 

[a] Illustration.—Where  certifi- 
cates of membership in an investment 
company are given to the vendor as 
collateral security with the under- 
standing that maturities or dividends 
paid on the certificates shall be ac- 
cepted as payments on the purchase 
price, the purchaser must pay the 
price in some other way if payment 
by this means fails because of in- 
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if the purchaser remains responsible for the even- 
tual payment of the obligation as indorser,?* sure- 
ty,°° or drawer,?’ or if the acceptance of the obliga- 
tion is conditioned on actual payment by the third 
party;?* but in these latter cases the vendor must 
bear any loss which results from his failure to ex- 
ercise due diligence in collecting or presenting the 
obligation.2® If payment of a check given for the 
purchase price has been refused because of insol- 
vency of the drawee bank, the vendor’s want of 
diligence in protesting the check for nonpayment 
may cause the check to operate as payment;*° and, 
after the vendor has surrendered a check drawn for 
the purchase price to the drawee bank, and received 
in lieu thereof the bank’s certificates of deposit, 
the vendor cannot hold the vendee responsible for 
the purchase price because the bank subsequently 
becomes insolvent and the certificates of deposit 
remain unpaid.*!| Where part of the purchase price 
is to be paid by transferring to the vendor an ob- 
ligation which a third person is subsequently to 
give to the purchaser, and the third person does not 
perform so that the purchaser does not obtain the 
obligation to turn over to the vendor, the purchaser 
is liable for the value of the obligation.®? 


Amount and sufficiency. Under a contract requir- 
ing one half of a stipulated price to be paid in cer- 
tain bonds, the purchaser need give only bonds hav- 
ing a face value equal to one half the purchase price, 
rather than enough bonds so that the market price 
thereof equals one half the purchase price.2? A 
contract for payment in the certificate of deposit 
of a bank contemplates a certificate of deposit in 
fact which represents a live promise to pay, and 
the certificate of a bank which has become insolvent 
before payment is made need not be accepted as 
payment.** An agreement to “sell and transfer’ 
the notes of a third person in payment of the pur- 


solvency of the investment company. 38. 
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‘chase price requires only an indorsement without 


recourse, and the purchaser need not become lia- 
ble on the notes as indorser.?> 


Waiver of objection to sufficiency. A provision 


that the note of a third person must have the in- 
dorsement of another specified person to be effective 


. aS payment is a provision which may be waived by 


the vendor,?° and, if he accepts the note and seeks 
to enforce it without the indorsement, he waives the 
necessity for the indorsement to make the note ef- 
fective.37 


[§ 770] e. Assumption and Payment of Encum- 
brances or Other Liabilities*s—(1) In General. If 
it is so agreed, the purchase price may be wholly 
or partially paid by satisfying or discharging debts®? 
or encumbrances*® of the vendor. If the payment 
is to be made partly by cash, and partly by the as- 
sumption of mortgages, the vendor cannot be com- 
pelled to accept all cash,*! while, on the other hand, 
if the conveyance is to be free from encumbrances, 
the purchaser cannot be compelled to accept a redue- 
tion in the cash payment and assume payment of 
an outstanding mortgage as part of the purchase 
price.*2 A promise to pay a debt or encumbrance 
does not ‘of itself constitute payment, so that the 
debt for the purchase price will be considered ex- 
tinguished despite the purchaser’s failure to pay 
the creditor.4* If the time for performance passes 
without the purchaser having paid the debt to the 
third person, the vendor may hold the purchaser 
on the original purchase-money debt, although the 
vendor has not actually been forced to pay his in- 
debtedness to the third person.44 The assumption 
binds the purchaser to protect the vendor from 
hability,#® or the land from enforcement of the 
enecumbrance,*® and the purchaser is liable to the 
vendor if the latter is compelled to pay the debt 
or encumbrance,*? or the land is sold under the en- 


such a case, if the death of the ven- 


Smith v. Corbin, 123 S.W. 277, 135 Ky. 
727. 

25. Dorsey v. Campbell, 
(Md.) 356. 


1 Bland 


26. Yancey v. Mauch, 15 Gratt. (56 
Va.) 300. 
27. Board of Directors of St. Fran- 


cis Levee Dist. v. Hagan, 20 S.W.(2d) 
314, 180 Ark. 33. 

28. Pack v. Carder, 4 Bush (Ky.) 
121; Bourgeat v. Smith’s Syndics, 16 
La. 467. 

29. Pack v. Carder, 4 Bush (Ky.) 
121. See Board of Directors of St. 
Francis Levee Dist. v. Hagan, 20 S. 
W.(2d) 314, 180 Ark. 33 (holding ven- 
dor not negligent in failing to present 
check for purchase price before in- 
solvency cf bank on which check was 
drawn). 

20. Mankey v. Hoyt, 132 N.W. 230, 
2S DLS 6 1. 

31. Cavanaugh v. Praska, 216 N.W. 
15, 205 Iowa 660. 

32. Thomas v. Dickinson, 23 Barb. 
(N-Y.)* 431. 

33. Nelson v. Rhem, 102 S.E. 395, 
LTD INC. 8303," LO" ASR 832. 


34 Healy v. Johnson, 201 N.W. 
165, 51 N.D. 869. 


35. Clopton v. Abee, (Tex.Civ.App.) 
158 S.W. 180. 


36. Morris v. Melton, 129 S.E. 670, 
34 Ga.App. 392. 
37. Morris v. Melton, supra. 


[66 C. J.—65] 


Assumption of mortgage by grantee 
see Mortgages §§ 764-828. 

Deduction from purchase price for 
outstanding encumbrances see su- 
pra § 749. 


Discharge of mortgage by payment by 
purchaser of part of property see 
Mortgages § 892. 


Implied assumption where mortgage 
debt is part of purchase money see 
Mortgages § 770. 


Note of mortgagor’s vendee as dis- 
charge of mortgage see Mortgages 
§ 949. 


Payment of vendor’s indebtedness as 
constituting purchaser a bona fide 
purchaser for value see infra § 928. 


Provision for withholding part of 
purchase money to pay claims see 
supra § 231. 


Right of creditor whose debt pur- 
chaser has assumed to pay to ven- 
dor’s lien see infra § 1095. 

Set-off in action to collect purchase 
money of money paid to perfect ti- 
tle see infra § 1434. 

Statute of frauds as applicable to as- 
sumption of encumbrances gee 
Frauds, Statute of § 56. 


39. Mason v. Bair, 33 Ill. 194; Run- 


yon v. Runyon, 251 S.W. 1738, 199 Ky. 


378; Hunt v. Hunt, 58 N.Y. 666 mem 
[rev 65 Barb. 577, 1 Thomps.&C. 6 
addenda]. 

[a] After death of vendor.—In 


dor occurs before debts to the amount 
of the price have been paid, the pur- 
chaser may complete payment of the 
price by paying claims against the 
estate of the vendor. Mason v. Bair, 
Bie 8 0 ee se 


40. Bray v. Hickman, 161 N.E. 
612, 263 Mass. 409; Buckley’s Appeal, 
48 Pa. 491, 88 Am.D. 468. 


41. Westphal v. Buenger, 154 N.E. 
426, 324 Ill. 77. 


42. Nicolopoolos v. Hill, 117 So. 
185, 217 Ala. 589, 59 A.L.R. 185. 


43. Bray v. Booker, 79 N.W. 293, 8 
N.D. 347. 


44. Bray v. Booker, supra. 


45. Sawyer. v. Weaver, 131 U.S. 
appendix cli, 24 L.Ed. 705; Sage v. 
Truslow, 88 N.Y. 240 [aff 11 N.Y. 


Wkly.Dig. 211]; Taylor v. Preston, 79 
Pa. 436; Buckley’s Appeal, 48 Pa. 491, 
88 Am.D. 468. See Barnes v. John- 
son, 111 SW. 372, 33 Ky.L. 808 (hold- 
ing that, if a purchaser retains a cer- 
tain part of the purchase price to se- 
cure him as surety for the vendor’s 
debt to another, the vendor is entitled 
to have the sum so retained applied 
to such debt). 


46. Curry v. Hale, 15 W.Va. 867. 


47. Lowery v. Downey, 50 N.E. 
79, 150 Ind. 364; Sage v. Truslow, 88 
N.Y. 240 [aff 11 N.Y.Wkly.Dig. 211]; 
Kirker v. Wylie, 56 A. 1074, 207 Pa. 
511; Fisher Vv. Hemming, (Tex.Civ. 
App.) 164 S.W. 913. 


1026 [66 C.J.] 


cumbranee,*® although the purchaser has previous- 
ly parted with his title to the premises.*® Of course, 
the purchaser is under no duty to pay debts or en- 
cumbrances which are not within the terms of his 
agreement,°® and ordinarily the purchaser cannot 
hold the vendor for an unauthorized payment on 
a debt of the vendor;*! but, in equity, the purchaser 
may be entitled to have the amount of such a pay- 
ment allowed on the purchase price.°? An agree- 
ment to assume not an indebtedness of a certain sum, 


but rather the indebtedness evidenced by interest-' 


VENDOR AND PURCHASER 


bearing notes of the vendor, obligates the purchaser’ 
to pay the interest as well as the principal on the; 


notes.°® 
the vendor imposes no obligation where there is no 
legal liability on the part of the vendor,®* and an 
agreement to remove an encumbrance does not ob- 
ligate the vendee to remove an encumbrance which 
has previously been extinguished.®> A provision 
for payment by discharge of liens limits the pur- 
chaser to the payment of valid liens which properly 
appear of record.®°® Where the deed recites that 
the consideration is a stipulated amount to be paid 
and secured by the giving of a certain amount in 
eash and by the purchaser’s taking subject to the 
lien of certain vendor’s lien notes, this constitutes 
an assumption by the purchaser of personal liabil- 
ity for the vendor’s lien notes.°’ If part of the pur- 
chase price is paid by crediting the purchaser with 
payments that have been made under a prior con- 
tract with a third person, which must be disposed 


A stipulation to assume the lability of: 


[§§ 710-171. | 


of before the vendor can perform his contract with 
the purchaser, the purchaser thereupon assumes the 
vendor’s liability to reimburse the person with 
whom he had the first contract.®® 


[§ 771] (2) Decrease or Increase in Amount Pay- 
able on Debt or Encumbrance.°® As a general rule, 
unless the circumstances are such that the purchaser 
is to be regarded as agent for the vendor in paying 
the debt or encumbranee,®° or unless there 1s an ex- 
press or implied agreement to the contrary,°! the fact 
that the purchaser is subsequently able to avoid 
full payment of the assumed debt or encumbrance 
for which he is primarily lable, either because it 
proves to be invalid,®? is conditioned on an event 
which fails to transpire,t* or is released by the 
ereditor,°* does not entitle the vendor to hold the 
purchaser for that portion of the purchase price 
represented by the debt or encumbrance which the 
purchaser did not have to pay. If the contract al- 
lows the purchaser only a stated amount for the - 
discharge of an encumbrance, no matter what ar- 
rangements he may make for its discharge, the loss 
is the purchaser’s own if he pays more than the 
amount specified for the discharge of the encum- 
brance;*® but, if the purchaser is authorized to 
deduct for the amount of a special tax, which he 
assumes to pay, and the tax is later increased in 
amount on reassessment, so that the purchaser is 
compelled to pay more than the amount originally 
deducted from the purchase price on account of the 
tax, he is entitled to an allowance for the inerease.*® 


48. Curry v. Hale, 15 W.Va. 867. 

49. Kirker v. Wylie, 56 A. 1074, 207 
Paro det 2 

50. Evans v. Veteto, 295 S.W. 366, 
174 Ark. 406; Ricketts v. Braun, 42 
Ind. 316; Indemnity Sav., etc., Co. v. 
Spangler, 24 Ohio Cir.Ct.N.S. 120 [aff 
76 N.E. 1124 mem, 72 Ohio St. 627]; 
Schotte v. Meredith, 47 A. 844, 197 Pa. 
496. 

[a] Unrecorded mortgages.—If the 
purchaser agrees to pay off the mort- 
gages against the land, as shown by 
the record, he is not responsible be- 
cause the vendor is compelled to pay 
off an unrecorded mortgage. Evans 
v. Veteto, 295 S.W. 366, 174 Ark. 406. 


51. Sessions v. Miller, 140 P. 44, 
24:Cal.App. 13. 


52. Lofland v. Maull, 1 Del.Ch. 359, 
12 Am.D. 106. 


53. Sawyer v. Weaver, 
appendix cli, 24 L.ld. 705. 


54. Galveston Exhibition Assoc, v. 
Perkins, 15 S.W. 633, 80 Tex. 62. 


131 U.S. 


55. Handy v. White, 8 Tenn.Civ.A. 
624. 
56, Brown v. Gordon-Tiger Mining 


& Reduction Co., 97 P. 1042, 44 Colo. 


311. 


57. Fisher v. Hemming, (Tex.Civ. 
App.) 164 S.W. 913. 
58. Murphin v. Scovell, 47 N.W. 


256, 44 Minn. 530. 


59. Right of vendor to recover un- 
used amounts withheld to pay claims 
see supra § 231. 


60. Koch vy. Roth, 37 N.E. 317, 150 
Ill. 212. 
[a] Compromise by purchaser act- 


ing as agent.—Where the circum- 
stances are such that the purchaser 
acts as agent for the vendor in apply- 


ing the purchase money to the lat- 
ter’s debts, and the purchaser com- 
promises the debts for less than their 
face value, he is entitled to credit on 
the purchase price only for the 
amount actually paid. Koch vy. Roth, 
OVMGUN te Olle ies PO Omen elem lea 


61. See Parker-Washington Co. v. 
Kansas City, Mo., 40 F.(2d) 232 (rec- 
ognizing this exception to the general 
rule). 

[a] Agreement for repayment of 
vendor removes lien.—An agreement 
to pay the vendor a sum which the 
purchaser has retained to pay special 
assessments if the vendor has suc- 
ceeded in removing the lien of the 
assessments within a specified time 
does not contemplate that the vendor 
shall be entitled to a return of the 
money, because he has the lien re- 
moved by an apportionment of the as- 
sessment which still leaves the pur- 
chaser liable for subsequent install- 
ments which will become a lien on 


the property when they fall due. Al- 
lez v. Morales, 180 N.Y.S. 915, 111 
Mise. 139. 

62. Dux v. Blomstrom, 70 Ill.App. 


62> \Latt bly INI bo) ET oe Ti 4sib Ie 
James v. Schmidt, 2 N.Y.S. 649 [appr 
Allez v. Morales, 180 N.Y.S. 915, 111 
Misc. 1389]; Tetzner v. Wulf, 160 P. 
289, 983 Wash, 160. But see Louns- 
bury v. Potter, 37 N.Y.Super. 57 (hold- 
ing that, where the purchaser retains 
sufficient from the purchase money 
to pay off a lien for assessments for 
street improvements and the lien lat- 
er proves to be invalid, the vendor 
may recover the amount so retained, 
although the- purchaser is subSequent- 
ly. compelled to pay off another lien 
which is validly imposed for the same 
improvements). 


[a] Partial invalidity of mortgage. 
—Where a portion of a mortgage in- 


debtedness which the purchaser has 
assumed as a part of the purchase 
price proves to be invalid so that the 
purchaser does not have to pay it, the 
vendor cannot recover from the ven- 
dee that portion of the mortgage in- 
debtedness which the latter was not 
required to pay. Tetzner v. Wulf, 160 
P. 289, 98 Wash. 160. 


63. Miller v. Barler, 34 S.W. 601, 
89 Tex. 264. 


[a] Conditional subscription to 
railroad.—Where the purchaser as- 
Sumes payment of the vendor’s sub- 
scription to a railroad, which is con- 
ditioned on the railroad’s completing 
its line, and the railroad abandons the 
project so that the purchaser is com- 
pelled to pay only a part of the sub- 
scription, he is not liable to the ven- 
dor for the balance. Miller v. Bar- 
ler, 34 S.W. 601, 89 Tex. 264. 


64. Parker-Washington Co. v. 
Kansas City, Mo., 40 F.(2d) 232; Vor- 
chetto v. Sappenfield, 14 S.W.(2d) 685, 
223 Mo.App. 460. 


[a] Release of special taxes by 
city.— Where the purchaser takes sub- 
ject to special taxes which are not a 
personal obligation of the vendor, and 
the amount of the taxes is deducted 
from the purchase price and the city 
thereafter releases the lien of the tax- 
es so that the purchaser does not have 
to pay them, the vendor cannot hold 
the purchaser for the amount retain- 
ed in the absence of fraud or agree- 
ment to the contrary. Parker-Wash- 
ington Co. v. Kansas City, Mo., 40 F. 
(2d) 232; Vorchetto v. Sappenfield, 
14.S.W.(2d) 685, 223 Mo.App. 460. 


65. Michigan Ins. Co. v. Kibbee, 6 
Mich. 410. 


66. Evening Star Lodge, No. 43, A. 
F. & A. M. v. Robbins, 161 N.W. 680, 
179 Iowa 537. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


RATE 


[§ 772] f. To Whom Payment May or Must Be 
Made.°* As a general rule payment must be made 
to the person designated in the contract to receive 
payment.®* Full payment must be made to a vendor, 
who is a mortgagee authorized by the owner to 
sell the land and receive the entire price, although 
the mortgage of the vendor is for less than the 
amount of the purchase money.®® Unless there 
has been a subsequent ratification by the vendor,?° 
or the vendor is estopped from denying the author- 
ity of the one who has received payment,?! pay- 
ment to an unauthorized third person is ineffec- 
tive.” If it is so agreed payment may properly 
be made to a third person for the latter’s own ben- 
efit;*® and payment to an authorized agent™* or 
depositary*® is sufficient to discharge the purchaser, 
although the agent subsequently fails to account,7® 
or the depositary becomes insolvent.77 Payment to 
a designated depositary or escrow holder is regard- 
ed as complete, although the purchaser thereafter 
enjoins delivery of the money to the vendor until 
a suit with reference to the vendor’s title has been 
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doubting the authority of an agent to receive pay- 
ment, he may insist on paying the vendor in person, 
if the circumstances are not such as to make it un- 
reasonable for him to do so;*® and, where the sale 
is by joint trustees, the purchaser may refuse to make 
payment to one of them who has been authorized by 
the rest to receive payment, and insist on all the 
trustees being present to receive payment.8® While 
payments may properly be made to the vendor be- 
fore the purchaser has received notice of a transfer 
of the vendor’s interest,$! payments made after the 
purchaser has notice of a transfer of the vendor’s 
interest,®? or his adjudication in bankruptcy,$’* are 
insufficient to free the purchaser from the claims of 
the successor to the vendor’s interest. However, the 
mere fact that the purchaser makes payment to the 
wrong party after he has received notice of a trans- 
fer of the vendor’s interest does not of itself op- 
erate to forfeit the purchaser’s rights under the con- 
tract.8* Although taxes which the purchaser has 
agreed to pay should be paid to the county treas- 
urer, the vendor cannot complain if the money for 


settled.78 


67. Payment: 

By discharge of debt or encumbrance 
held by third person see supra § 
770. 

To one 
§ 744 
To whom tender must be made see 

supra § 733. 

68. Wooten y. Borden, 70 S.E. 730, 


of two joint vendors see supra 


£54 IN.Ce 370. 
69. Wooten v. Borden, supra. 
70. Hayes v. Steele, 32 Iowa 44; 


Terry v. Buek, 57 N.Y.S. 980, 40 App. 
Div. 419. 

{a] Ratification.—(1) A vendor ob- 
taining a judgment against the agent 
negotiating the sale, for the price paid 
to him, thereby ratifies such payment 
by the purchaser and is estopped from 
maintaining an action against the pur- 
chaser. Terry v. Buek, 57 N.Y.S. 980, 
40 App.Div. 419. (2) So, where a 
nonresident grantor acquiesces in the 
payment of the purchase money toa 
person not originally authorized to 
receive it, he will be held to ratify 
the act. Hayes v. Steele, 32 Iowa 44. 

Ratification of acts of unauthorized 
persons generally see Agency § 83. 

71. Tuytens v. Noble, 13 B.C. 485. 

72. Cal.—Green v. Grider, 65 P. 
S75 el Sow CAL Rix, 

Iowa.—Bolte v. Schenk, 210 N.W. 
797, 205 Iowa 834. 

Ky.—Jones v. Tennis Coal Co., 94 
S.W. 6, 29 Ky.L. 623. 


Minn.—Sylvester v. Holasek, 86 N. 
W. 336, 83 Minn. 362. 


N.Y.—Metz v. Harbor & Suburban 
Bldg. & Sav. Ass’n, 102 N.Y.S. 980, 
117 App.Div. 825. 


Eng.—In re Norton, [1909] 2 Ch. 


th Unauthorized deposit in bank. 
—Where, without authority from the 


If the purchaser has just grounds for 


| 


vendor or the terms of the contract, 
the vendee deposits the money with 
a bank to be paid to the vendor on con- 
dition of his perfecting title, the de- 
posit is not a completed payment of 
the purchase price and, on an insol- 
vency of the bank, the vendee must 
bear the loss. Bolte vy. Schenk, 210 
N.W. 797, 205 Iowa 834. 


73. Marrs v. Marrs, 12 S.W. 141, 11 
Ky.L. 357; Ginsburg v. August, 241 
N.W. 172, 257 Mich. 404. 


74 Ferguson v. Morris, 67 Ala. 
389; Kiley v. Doran, 134 A. 792, 105 
Conn. 218; Albarado v. Chavez, 10 
P.(2d) 1102, 36 N.M. 186; Bailey v. 
Collett, 18 Beav. 179, 52 Reprint 71; 
ieee v. Webb, 14 Beav. 14, 51 Reprint 


[a] Authority limited to’ first pay- 
ment.—Where the contract gives the 
purchaser notice that the vendor’s 
agent is authorized to receive only 
the first payment on the contract, the 
purchaser cannot discharge his lia- 
bility by paying the agent subsequent 
installments of deferred payments. 
Metz v. Harbor & Suburban Bldg. & 
Sav. Ass’n, 102 N.Y.S. 980, 117 App. 
Div. 825. 


Authority of agent for sale of real 
erate to receive payment see Agency 

of, 

75. Martin v. Gulf Coast Orchard 
& Products Co., 279 F. 8; Downey v. 
Gifford, 218 N.W. 488, 206 Iowa 848; 
Piacentino v. Young, 116 A. 407, 272 
Pa. 556; Stuffco v. Fahn, (Sask.) 
[1932] :2:Dom.L:R. 287%. 


[a] Attempted garnishment by 
creditor of purchaser does not pre- 
vent payment to designated deposi- 
tary from being a sufficient payment 
under the contract. Martin v. Gulf 
Coane Orchard & Products Co., 279 
BYES: 


76. Albarado v. Chavez, 10 P.(2d) 
1102, 36 N.M. 186; Tuytens v. Noble, 


the taxes is paid to him.8® 


13 B.C. 485. 


77. Downey v. Gifford, 218 N.W. 
488, 206 Iowa 848; Stuffco v. Fahn, 
(Sask.) [1931] 2 Dom.L.R. 237. 


[a] Negligence of vendor.—Where, 
by agreement of the parties, the pur- 
chase money is delivered to a desig- 
nated depositary who is the agent of 
neither the vendor nor purchaser 
alone, to be paid to the vendor on his 
delivery of the deed, negligent delay 
of the vendor in delivering the deed 
until the depositary becomes insol- 
vent will place the loss of the pur- 
chase money on the vendor. Chicago, 
etc., R. Co. v. Wisconsin, etc., R. Co., 
41 N.W. 375, 76 Iowa 615. 


78. Atkinson v. Tabor, 17 P. 905, 
11 Colo. 277. 


79. In re Flower, 27 Ch.D. 592; 
Viney vy. Chaplin, 2 De G.&J. 468, 59 
Eng.Ch. 370, 44 Reprint 1071. 


80. In re Flower, 27 Ch.D. 592; 
In re Bellamy, 24 Ch.D. 387; Viney v. 
Chaplin, 2 De G.&J. 468, 59 Eng.Ch. 
370, 44 Reprint 1071. 

81. Bright v. Buckman, 39 F. 243; 
Doolittle v. Cook, 75 Ill. 354; Moyer 
v. Hinman, 13 N.Y. 180 [mod 17 Barb. 
137]; Ranney v. Hardy, 43 Ohio St. 
157,81) Nb 23. 


82. Tackett v. Skunk, 210 N.W. 198, 
50 S.D. 378; Gillespie v. Wells, 22 
Man. 355. 

Rights of assignee of vendor see in- 

fra § 838. 
Ex p. Armstead, 45 l..T.Rep.N. 
S. 557. See Ex p. Rabbidge, 8 Ch.D. 
367 (holding that, although the pur- 
chaser has no notice of the adjudica- 
tion, he cannot compel the trustee in 
bankruptcy to convey the property 
to him without again paying the mon- 
ey previously paid to the vendor). 

84. May v. Emerson, 96 P. 454, 
1065, 52° Or. 262, 16 Ann.Cas. 1129) 


85. Gosling v. Jones, 257 P. 1058, 
70 Utah 49, 
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[§ 773 


IX. RIGHTS AND LIABILITIES OF VENDOR AND PURCHASER 


[§ 773] A. As to Each Other* 


Vendor and Purchaser. 


dicial comment.®s 


86. marge v. Pitts, 104 S.W. 1110, 
84 Ark. 160. 

87. ees infra text and notes 89-3. 

ss. Esasedake v. Phelps, 2 S.W. 300, 
90 Mo. 34 

89. hes v. Bowles, 5 Sneed 
(fenn.) 547; 73 Am.D: 1533) James iv. 
Patterson, 1 Swan (Tenn.) 309, 55 
Am.D. 737 


Ihease and contract of sale distin- 
guished see supra § 8. 

390. Potts v. Coleman, 67 Ala. 225. 
91. Ala.—Misamore v. Berglin, 72 
So. 347,197 Ala. 111, L.R.A.1916F 1024. 
Tll.— Voris vy. Thomas, 12 Ill. 442. 
Mo.—Ash vy. Holder, 36 Mo. 1638. 
N.D. aautke v. Scharf, 124 N.W. 79, 

LS N-D: 
Tenn. A oh v. Hopkins, Meigs 
SHES SeAma DD, 1:40 

92. Ash v. Hoven: 36 Mo. 1638. 

93. Lewis v. Boskins, 27 Ark. 61; 
Cowdry v. Cuthbert, 29 N.W. 798, 71 
Iowa 733; Crawford v. Allen, 127 S. 
E. 521, 189 N.C. 484; Jones v. Jones, 
62 S.E. 417, 148 N.C. 358; Battery Park 
Bank v. Loughran, 30 S.E. 17, 122 N.C. 
668;  Gudger v. Barnes, 4 Heisk. 
(Tenn.) 570. 

94. See Landlord and Tenant §§ 26, 
oO es : 

95. Patterson v. Stoddard, 74 Am. 
D. 490, 47 Me. 355; Richardson v. 
Thornton, 52 N.C. 458; Jones v. Tem- 
ple, 12 S.f. 404, 87 Va. 210, 24 Am.S. 
R. 649. 


[a] Not trespasser.—A purchaser 
in possession under a parol contract, 
while sometimes termed a tenant at 
will, is not a trespasser or wrongdoer. 
Baker v. Hale, 6 Baxt. (Tenn.) 46. 


{b] Not tenancy arising out of 
contract.—While a purchaser in pos- 
session under a parol contract has 
‘been termed a tenant at will, it is a 
tenancy arising not out of contract 
but by mere implication or construc- 
tion of law. James v. Patterson, 1 
Swan (Tenn.) 309, 55 Am.D. 737. 


96. See Landlord and Tenant §§ 26, 
27, 374. 
97. Burnett v. Caldwell, 19 L.Ed. 


712, 9 Wall. (U.S.) 290; Gault v. Stor- 
mont, 17 N.W. 214, 51 Mich. 636. 

98. Ala.—Shortridge vy. Southern 
Mineral Land Co., 65 So. 354, 186 Ala. 
660. 

Cal.—Whittier v. Stege, 61 Cal. 238; 
Love v. Watkins, 6 Am.R. 624, 40 Cal. 
547; Finkbehner v. Glens Falls Ins, 
Co., 92 P. 318, 6 Cal.App. 379. 

Iowa.—Larson v. Metcalf, 207 N.W. 
382, 201 Iowa 1208, 45 A.L.R. 344. 

Kan.—Jones v. Hollister, 32 P. 1115, 
51 Kan. 310. 


—1. Relation of 
The relation of vendor and 
purchaser is constituted as soon as a contract for 
the sale and purchase of land is entered into.*® 
diversity of expression and, seemingly, of opinion, 
as to the exact nature of the relation between the 
vendor and purechaser’’ has been the subject of ju- 
While it has been pointed out 
that the relations are in most respects dissimilar,®® 
and, strictly and technically, are not identieal,®® the 
relation of vendor and purchaser has been frequent- 
ly likened to that of landlord and tenant;®! and 
where the purchaser is in possession under a bond 


mortgagee.?* 
The 


Minn.—Chemedlin y. Prince, 15 


Minn. 331. 
N.Y.—Williams vy. Haddock, 145 N. 


Y. 144, 39 N.E. 825; Graves v. Deter- 
ling, 24 N.E. 655, 120 N.Y. 447; Pelton 
v. Westchester F. Ins. Co., 77 N.Y. 


605 mem [aff 13 Hun 23]; Ferry v. 
Stephens, 66 N.Y. 321 [aff 5 Hun 109]; 
Cavalli v. Allen, 57 N.Y.-508; Rollin 
v. Cross, 45 N.Y. 766; Matter of Edge- 
water Road, 122 N.Y.S. 931, 138 App. 
Dives 203 Latte 938 0IN. B. F1205 9199 ING. 


560]; House v. Howell, 6 N.Y.S. 799, 

3 Silv.Sup. 455, 53 Hun 638. 
N.D.—Salzer Lumber Co. vy. Claflin, 

113 N.W. 1036, 16 N.D. G01: Wood- 


ward v. McCollum, 111 N.W. 623,16 
N.D. 42. 


Ohio.—Wagner v. Sheppard, 17 Ohio 
N.P.N.S. 613. 


Pa.—Heft v. McGill, 3 Pa. 256; 
Backman v. U. S. Shipping Bd., 1 Pa. 
Dist.&Co. 105; Kayser’s Est., 9 Pa. 
Dist. 360. 


Tex.—Newsom y. Davis, 20 Tex. 419. 


Wis.—Evans v. Crawford County 
FHarmers’ Mut. F. Ins. Co., 109 N.W. 
952, 1380 Wis. 189, 118 Am.S.R. 1009, 
9 L.R.A.N.S. 485. 


Man.—Smith v. Ernst, 22 Man. 368. 


‘[a] Possession and other matters. 
—A person who is in possession un- 
der a valid agreement to purchase, 
but who has not received a deed, is 
the equitable owner of the property 
where he has: (1) Paid the consid- 
eration .(Libby v. Tufts, 24 N.E. 12, 
121 N.Y. 172); (2) made valuable im- 
provements (Carthage Tissue Paper 
Mills v. Carthage, 93 N.E. 60, 200 N.Y. 
1); (8) or made improvements and 
paid part of the purchase _ price 
(Dodge v. Wellman, 1 Abb.Dec. (N.Y.) 
512, 48 How.Pr. 427 [aff 42 Barb. 
390]). (4) If all the purchase money 
has been paid, the purchaser is, for 
all practical purposes, the owner of 
the property. Roberts v. Smith, 21 
S.C. 455; Newsom v. Davis, 20 Tex. 
419. (5) However, the purchaser 
does not acquire a perfect equity by 
reason of a bond for title and posses- 
sion unless he has also paid the pur- 
chase price. Kiser v. Miller, 58 Ga. 
509. (6) The purchaser has not a 
full equitable title where he has not 
paid the entire purchase price. Fulk- 
erson vy. Taylor, 46 S.E. 309, 102 Va. 
314. (7) It has been held that, where 
A. goes into possession of land of B 
under an agreement that he is to sup- 
port B for life, and on B’s death is to 
have the land, A acquires an equita- 
ble interest (In re Chipman, 7 N.Y.S. 
372, 54 Hun 634 [aff 3 N.Y.S. 276, 6 
Dem.Surr. 473]); (8) but it has also 
been held that in such case A has 
merely the right to use and occupy, 
and is not the equitable owner of the 


for title, the relation has been likened both to that 
of landlord and tenant’ 
A purchaser in possession has been 
termed a tenant at will,®* particularly where the 
contract is in parol,?® and under some cireumstane- 
es a tenant by sufferance,?® or a mere licensee.®? 
The most usual designation is that which treats the 
purchaser as the equitable owner,®® and the vendor 
as trustee of the legal title,°® which he holds merely 
as security for the unpaid purchase money,! or which 
terms the vendor a trustee of the legal title and the 
purchaser a trustee of the unpaid purchase money.” 
The vendor is a trustee for the purchaser to the ex- 


92 


and that of mortgagor and 


property prior to the death of B 
(Flower v. Cruikshank, 41 N.W. (587, 
77 Towa 110). 

_ [b] Equity of redemption.—The 
interest of the purchaser where the 
purchase money is not paid and the 
title is retained as security for its 
payment is treated as an equity of 
redemption. Schoffner v. Fogleman, 
60 N.C. 564. 


Rights of parties under executory 
contract see supra § 262. 


99. Ala.—Rankin v. Dean, 
1015, 157 Ala, 490. 


Cal.—Whittier v. Stege, 61 Cal. 238; 
Love v. Watkins, 6 Am.R. 624, 40 Cal. 
547; Finkbohner v. Glens Falls Ins. 
Co., 92013 08, 6 Cal Appeator 


Ill.— National F. Ins. Co. v. Three 
States Lumber Co., 75 N.E. 450, 217 
Il]. 115, 108 Am.S.R. 289 [aff 119 Tl. 
App. 67]. 

Iowa.—Larson v. Metcalf, 207 N.W. 
382, 201 Iowa 1208, 45 A.L.R. 344. 


47 So. 


Minn.—Chemedlin vy. Prince, 15 
Minn. 331. 
Py ge nae v. Flaherty, 45 Miss. 


N.Y.—Graves v. Deterling, 24 N.E. 
655, 120 N.Y. 447; Ferry v. Stephens, 
66 N.Y. 321 [aff 5 Hun 109]: Thom- 
son v. Smith, 63 N.Y. 301; Cavalli v. 
Allen, 57 N.Y. 508; Dodge v. Well- 
man, 1 Abb.Dec. 512, 43 How.Pr. 427 
[aff 42 Barb. 390]; Sample v. Lyons, 
69 N.Y.S. 878, 59 App. Div. 456; House 
v. Howell, 6.N.Y.S. 799,<3 Silv.Sup. 
455, 53 Hun 638. 


N.D.—Salzer Lumber Co. v. Claflin, 
113 N.W. 1036, 16 N.D. 601; Wood- 
ward pe McCollum, 111 N.W. 623, 16 
N.D. : 

Cee ie v. 
48 Or. 54. 


Man.—Lobel v. Williams, 25 Man. 
161; Smith v. Ernest, 22 Man. 363. 


1. Jones v. Hollister, 32 P. 1115, 51 
Kan. 310; Matter of Edgewater Road, 
R22. N. ¥- s. 931, 188 App.Div. 203 aff 
93 N.E. 1120, 199 N.Y. 560]; In re Ash- 
back’s Estate, 169 N.Y.S. 1058, 1038 
Mise. 147; Salzer Lumber Co. v. Cla- 
flin, 113 N.W. 1036, 16 N.D. 601; Baeh- 
man=ve Owes: Shipping Bde: Pa. Dist. 


Meskimen, 85 P. 67, 


&Co. 105. 
2 U.S.—Beckwith v. Clark, 188 F. 
Cpe Omen. @eAuene On 


Ala.—Loventhal vy. Home Ins. Co., 
2) So. 419, 112 Ala. 108, 57 Am.S.R. 
ices TRAN 258, 


Mo.—Majors v. Maxwell, 
731, 120 Mo.App. 281. 

N.J.—Crawford vy. Bertholf, 1 N.J. 
Hq. 458. 

N.Y.—Sewell 
S: 85, 127 


96 S.W. 


v. Underhill, 111 No 
App.Div. 92 [aff 90 N.E. 


nn eS 


*By STANLEY A, HACKETT (8§ 773-818). 


For later cases. developments and changes in the law see Annotations, same title and section number, 


‘ 


/ 


§§ 773-775] 


tent to which the latter has paid the purchase 
money.? 


[§ 774] 2. Where More than One Vendor. While 
two or more vendors may by agreement among them- 
selves partition the property* and change their mu- 
tual rights and obligations,® they cannot by any 
such action affect their obligations to the purchaser® 
or discharge any of their number from such obliga- 
tions‘ or from liability for a breach of the contract.® 


[§ 775] 3. Where More than One Purchaser.? 
While a joint purchase does not necessarily create 
a partnership,'® and separate purchases from the 
same vendor made by different persons without any 
agreement between them do not create any privity 
or trust relation between the purchasers,'? joint pur- 
chasers of property occupy toward each other a 
fiduciary relation,1? and must act toward each other 
in fairness and good faith.1* One of such purchas- 
ers cannot make for himself any secret profit out 
of the transaction,'* as by misrepresenting to his as- 
sociates the actual purchase price,!® or the amount 
received on a resale;!® but one purchaser may re- 
ceive a commission where there is no fraud and the 
fact that he is the agent of the vendor is known by 
the other purchaser.'* One of the purchasers may 
not acquire an adverse title for his benefit,!8 nor 
may he surrender the interest of another without 
the latter’s consent.1® While the mutual rights and 
liabilities of the several purchasers may be gov- 
erned by the agreement which they have made with 
each other,?° it will be presumed, in the absence of 
evidence to the contrary, that they are equally in- 
terested ;*1 and all of the associates must share in 
the burdens as well as the benefits incident to the 


430, 197 N.Y. 168, 134 Am.S.R. 863, 27 
L.R.A.N.S. 233, 18 Ann.Cas. 795, rearg 
den 91 N.E. 1120, 197 N.Y. 614]; Ne- 


VENDOR AND PURCHASER 


Prosecuting single transaction gener- 
ally see Partnership § 41. 


Purchasers as joint adventurers see 
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transaction.22 


Payment or nonpayment by one. One who pays 
more than his proportionate share of the purchase 
price may enforce contribution from the others,?* 
but he does not become owner of the property in 
proportion to the amount of his overpayment,” nor, 
according to some decisions, does he acquire any 
lien on the land therefor,?® although there are de- 
cisions to the contrary.2* Where only one purchas- 
er made payment of the purchase price, and the oth- 
er paid no part, failure of the latter to offer to re- 
pay the former anything is an insuperable barrier 
to him or his assignee maintaining the contract as 
enforceable in their favor.27. If the contract with 
the vendor provides that on default in payment 
previous payments shall be forfeited, and one party 
after making a payment defaults on a subsequent 
payment and the other completes the purchase and 
resells the property at a loss, the one in default can- 
not recover from the other the amount of his first 
payment.?& 


Conveyance to one. Where the conveyance is 
made to one of the several purchasers, the others 
may, on payment or tender of their shares of the 
purchase price, compel him to convey to them their 
respective shares of the property.2® If the land is 
taken in the name of one purchaser and sold by him 
without the consent of the other, the latter has a 
lien on the land to the extent of the purchase money 
unpaid at the time the second purchaser acquired 
notice of his title;*° and if the vendor by collusion 
with one of two joint purchasers procures a recon- 
veyance of the land, and sells it to a bona fide pur- 
chaser, the defrauded purchaser is not liable to the 


108, 22 C.C.A. 83; Rankin y. Black, 1 
Head (Tenn.) 650. 


[a] Agreement to let one “come 


ponsit Realty Co. v. Judge, 176 N.Y.S. 
133, 106 Mise. 445. 

W.Va.—Mandru v. Humphreys, 98 
S.E. 259, 83 W.Va. 307. 


3. U.S.—Jennisons vy. Leonard, 21 
Wall. 302, 22 L.Ed. 539; Everett v. 
Mansfield, 148 F. 374, 78 C.C.A. 188, 
8 Ann.Cas. 956 and note. 


N.J.—Craft v. Latourette, 49 A. 711, 
62 N.J.Eq. 206. 


N.Y.—Occidental Realty Co. ve 
Palmer, 102 N.Y.S. 648, 117 App.Div. 
505 [aff 85 N.E. 1113, 192 N.Y. 588]. 


Or.—-Stewart v. Mann, 165 P. 590, 
1169, 85 Or. 68. 


Eng.—Rose v. Watson, 10 H.L.Cas. 
672, 11 Reprint 1187; Burgess v. 
Wheate, W.BI. 128, 96 Reprint 67. 


{a] When vendor has been paid in 
full (1) he is a bare (Condon v. Gas- 
sall, (Sask.) [1929] 2 Dom.L.R. 77) 
(2) trustee (Manisty v. Archdale, 63 
L.T.Rep.N.S. 626). 


4 Seaver v. Hall, 70 N.W. 373, 50 
er 878 [aff 72 N.W. 217, 52 Neb. 
316]. 


5. Seaver vy. Hall, supra. 


6. Seaver v. Hall, supra. 
7. Seaver v. Hall, supra. 
8. Seaver v. Hall, supra. 


9. Liability of one purchaser for 
waste committed by another see infra 
§ 789. 

106. Brady v. Colhoun, 1 Penr.&W. 
(Pa.) 140. 

Partnership for: 

Dealing in real estate generally see 

Partnership §§ 42, 70. 


Joint Adventures § 3. 

11. Collins v. Bartlett, 44 Cal. 371; 
Blumberg v. Mauer, 37 Tex. 2. 

12. Newell v. Cochran, 43 N.W. 84, 
41 Minn. 374. 


13. Newell v. Ccchran, 
Short v. Stevenson, 63 Pa. 95. 

14. Newell v. Cochran, 43 N.W. 84, 
41 Minn. 374; Short v. Stevenson, 63 
Pa. 95; Kennah y. Huston, 46 P. 236, 
15 Wash. 275. 


15. Rhea v. Surryhne, 39 Cal. 579; 
Iler v. Griswold, 49 N.W. 1023; 83 
Iowa 442; Short v. Stevenson, 63 Pa. 
95; Kennah y. Huston, 46 P. 236, 15 
Wash, 275. 

16. Newell v. Cochran, 43 N.W. 84, 
41 Minn. 374. 


17. Blewitt v. McRae, 60 N.W. 258, 
88 Wis. 280. 


18. Flagg v. Mann, 9 F.Cas.No. 4,- 
847, 2 Sumn. 486; Simon v. Gulick, 50 
S.W. 992, 21 Ky.L. 104. 

Acquisition of adverse title gen- 
erally see infra § 779. 

19. Comstock v. Brosseau, 65 Ill. 

9. - 


supra; 


20. Sapp v. Phelps, 92 Ill. 588; 
Marvine v. Drexel, 68 Pa. 362; Bredin 
v. Agnew, 3 Watts&S. (Pa.) 300. 


21. Pringle v. Sturgeon, Litt.Sel. 
Cas. (Ky.) 112; Bucher’s Appeal, 20 
A. 523, 1386 Pa. 535. 


[a] They are presumed to have ac- 
quired property in equal proportions. 
—Jaenke y. Taylor, 106 So. 711, 160 
La. 109. 


22. Mackenzie vy. Seeberger, 76 F. 


in on the ground floor” with respect to 
property which has already been con- 
tracted for does not give such party 
any greater advantage than the party 
who contracted for the purchase and 
he must share the burdens as well as 
the benefits of the contract of pur- 
chase. Mackenzie v. Seeberger, 76 F. 
LOSs eae CrAce Sar 


23. Soule v. Frost, 76 Me. 119; 
Bucher’s Appeal, 20 A. 523, 186 Pa. 
535; Furman & Co. v. McMillian, 2 
Lea (Tenn.) 121. 


24. Furman & Co. v. McMillian, su- 
pra. 

25. Crane v. Caldwell, 14 Ill. 468; 
Brown v. Budd, 2 Ind. 442; Glasscock 
v. Glasscock’s Adm’r, 17 Tex. 480. 


26. Newbold v. Smart, 67 Ala. 326: 
Hays v. Wood, 4 Rand. (25 Va.) 272, 
15 Am.D. 754; Tompkins v. Mitchell, 
2 Rand. (28 Va.) 428. 


[a] Effect of agreement for reim- 
bursement.—If one of two or more 
purchasers pays more than his pro- 
portionate share of the purchase price 
under an agreement that he is to be 
reimbursed for such excess out of the 
proceeds of the sale of the land, he 
has a lien on the land therefor. Lei- 
weke v. Jordan, 59 Mo.App. 619. 


27. Lee v. Boyd, 209 Ill.App. 96. 

28. Blewitt v. McRae, 60 N.W. 258, 
88 Wis. 280. 

29. Nichols v. Nichols, 1 A.K. 
Marsh. (Ky.) 166; Plympton y. Boeh- 
me, 4 Hun (N.Y.) 396. 


30. Flagg v. Mann, 9 F.Cas.No. 4,- 
847, 2 Sumn. 486. 
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vendor on his note given for the purchase price.*! 


Where two purchasers 
execute in payment joint and several promissory 
notes, it has been held that each should be econsid- 
ered as a principal obligor for his own share and as 
surety for the share of the other,?? 
vendor repurchases the share of one it will release 
the obligation of the other as surety.*? 


[§ 776] 4. Estoppel To Deny Title. 
rule is well settled that a purchaser in possession 
under an executory contract for the sale of land is 


Joint and several notes. 


31. Rees vy. Clark, 
39 S.W. 160. 


32. Chipman v. Merrill, 20 Cal. 130; 
Daigle’s Succession, 15 La.Ann. 594; 
Van Renselaer vy. Akin, 22 Wend. (N. 
Y:) 549. 

ee Daigle’s Succession, 15 La.Ann. 
594, 


34 U.S.—Chavez v. De Bergere, 34 
S.Ct. 144, 231 U.S. 482, 58 L.Ed. 325 
[aff 93 P. 762, 14 N.M. 352, 51 L.R.A. 
N.S. 50]; Peters v. Bowman, 98 U.S. 
56, 25 L.Ed. 91; Burnett v. Caldwell, 
9 Wall. 290, 19 L.Ed. 712; Pintard v. 
Goodloe, 19 F.Cas.No. 11,171, Hempst. 
502 [aff 12 How. 24, 13 L.Ed. 877]. 


Ala.—Misamore v. Berglin, 72 So. 
347, 197 Ala..114,. .R.A.1916F 1024; 
Moore v. Johnston, 6 So. 50, 87 Ala. 
220; Tennessee, etc., R. Co. v. East 
Alabama R. Co., 75 Ala. 516, 51 Am.R. 
475; Potts v. Coleman, 67 Ala. 221; 
Seabury v. Stewart, 22 Ala. 207, 58 
Am.D. 254. 


Be ea lone v. Hoxsie, 1 Alaska 


(Tex.Civ. App.) 


Ark.—Lewis v. Boskins, 27 Ark. 61. 


Cal.—Cassin v. Nicholson, 98 P. 190, 
154 Cal. 497; Garvey v. Lashells, 91 
P. 498, 151 Cal. 526; Coates vy. Cleaves, 
28 P. 580, 92 Cal. 427; Stephens v. 
Mansfield, 11 Cal. 363; Keele v. Clous- 
er, 268 P. 682, 92 Cal.App. 526; Flint 
vy. Conner, 200 P..37, .53.Cal.App: 279; 
Francis v. Shrader, 177 P. 168, 38 Cal. 
App. 592. 


Fla.—Latin-American Bank v. Rog- 
ers, 99 So. 546, 87 Fla. 147; Lake v. 
Hancock, 20 So. 811, 38 Fla. 53, 56 Am. 
S3Rs'59. 


Ga.—McMath y. Teel, 64 Ga. 595; 
Hill v. Winn, 60 Ga. 337; Wood v. 
McGuire’s Children, 17 Ga. 308. 


Idaho.—Wolter v. Dixon, 157 P. 
250, 29 Idaho 26; Page vy. Bradford- 
Kennedy Co., 115 P. 694, 19 Idaho 685, 
Ann.Cas.1912C 402; Toulouse v. Bur- 
kett, 2 Idaho (Hasb.) 184, 10 P. 26. 


Ill.— Hale v. Gladfelder, 52 Ill. 91; 
Robinson v. Appleton, 22 Ill.App. 351 
[aff 15 N.E. 761, 124 Ill. 276]. 


Ind.—McCaslin y. State, 44 Ind. 151. 


Ky.—Turner v. Thomas, 13 Bush 
518; Hedger v. Ward, 15 B.Mon. 106; 
Ogden v. Walker’s Heirs, 6 Dana 420; 
Harle v. McCoy, 7 J.J.Marsh. 318, 23 
Am.D. 407; Fowler v. Woodyard, 6 
J.J.Marsh. 606; Woodruff v. Dether- 
idge, 6 J.J.Marsh. 368; Winn vy. Wil- 
hite; 5 J.J.Marsh. 521; Doe ex dem. 
Riley v. Million, 4 J.J.Marsh. 395; 
Haycraft v. Duvall, 89 S.W. 543, 28 
Ky.L. 542; Harris v. May, 4 Ky.L. 
253. 

La.—Barrow v. Wright, 9 Rob. 522; 
Lesassier v. Dashiell, 14 La. 467. 


Mich.—Felt v. Methodist Education- 
al Advance, 232 N.W. 178, 251 Mich. 
512; Townsend v. Kreigh, 94 N.W. 
732, 97 N.W. 46, 98 N.W. 388, 133 Mich. 
243: Curran v. Banks, 82 N.W. 247, 
123 Mich. 594; Wolf v. Holton, 52 N. 
W. 459, 92 Mich. 136. 
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and that if the 


The general 


Minn.—Thompson vy. Ellenz, 59 N. 
W. 1028, 58 Minn. 301; Mitchell v. 
Chisholm, 58 N.W. 8738, 57 Minn. 148. 


Miss.—Jefferson County v. Grafton, 
21 So. 247, 74 Miss. 435, 60 Am.S.R. 
516, 36 L.R.A. 798. 

Mo.—Crumb y. Wright, 10 S.W. 74, 
97 Mo: 13; Wilcoxon y. Osborn, 77 Mo. 
621; Pershing y. Canfield, 70 Mo. 140. 


N.J.—Wanser v. Messler, 29 N.J. 
Law 256; Tindall v. Den ex dem. Con- 
over, 21 N.J.Law 651 [aff 20 N.J.Law 
214, 40 Am.D. 220]. 

N.Y.—Rhoades yv. Freeman, 41 N.Y. 
Soil So acOe App ADivaule Os eRe Lencelaay. 
Pierce, 25 Barb. 243; Fosgate v. Her- 
kimer Mfg., etc., Co., 12 Barb. 352 [aff 
12 N.Y. 580]; Glen v. Gibson,.9 Barb. 
634; Jackson v. Spear, 7 Wend. 401; 
Whiteside v. Jackson, 1 Wend. 418; 
Jackson vy. Hotchkiss, 6 Cow. 401; 
Jackson v. Ayers, 14 Johns. 224. 


N.C.—Bond v. Beverly, 67 S.E. 55, 
152 N.C. 56; Rountree v. Blount, 39 
S.E. 631, 129 N.C. 25; Farmer v. Pick- 
ens, 83 N.C. 549; Love v. Edmonston, 
23 INIGl 152: 


N.D.—Burke v. Scharf, 124 N.W. 79, 
19 N.D. 227. 


ee pera Seas v. McGinnis, 14 Pa. 


S.C.—Pyles v. Reeve, 38 S.C.L. 555. 
Tenn.—Rochell vy. Benson, Meigs 3. 


Tex.—Baumegarten vy. Smith, 37 Tex. 
439; Groves v. Whittenberg, (Civ. 
App.) 165 S.W. 889 [aff (Commn.App.) 
208 S.W. 901]; Cook v. Coleman, (Civ. 
App.) 33 S.W. 756. 


Vt.—Paine v. McDowell, 41 A. 1042, 
71 Vt. 28; Bowker v. Walker, 1 Vt. 
18, 18 Am.D. 670. 


Va.—Roller v. Effinger’s Ex’r, 14 S. 
HE. 337, 88 Va. 641. 


Wash.—Finch v. Noble, 96 P. 3, 49 
Wash. 578, 126 Am.S.R. 880. 


Wis.—Lacy v. Johnson, 17 N.W. 
246, 58 Wis. 414. 


[a] “Ground of this estoppel is, 
that the vendor gives up the posses- 
sion to the vendee, and the latter ob- 
tains it, on the faith of the contract, 
and it would be a violation of good 
faith, and a fraud on the vendor, to 
allow the vendee, while he remains 
in the possession thus obtained, to 
deny such right or title of the vendor, 
as the latter by the contract claimed 
to have, or contracted to convey.” 
Clee v. Seaman, 21 Mich. 287, 297. 


[b] Rule applies where: (1) The 
purchase money has not been paid. 
Bennett v. United States Land, Title 
& Legacy Co., 141 P. 717, 16 Ariz. 138; 
Wright v. Lewis, 19 S.W.(2d) 287, 323 
Mo. 404; Holt v. Holt, (Tex.Civ.App.) 
59 S.W.(2d) 324. (2) The vendee will 
not be allowed to show want of title 
in the vendor by reason of a purchase 
at a void execution sale (Bentley v. 
Phillips, 156 S.E. 898, 171 Ga. 866), 
(3) or by reason of the conveyance 
under which the vendor claims being 
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estopped to deny or dispute the title of the vendor.** 
The rule is applicable so long as the vendee retains — 
possession under the contract,*® or, in other words, 
where he has not surrendered possession*®® and plac- 
ed the vendor at arm’s length,?* or repudiated the 
contract?’ and asserted an adverse hostile title.*° 
Also, the rule applies not only to the immediate pur- 
chaser,#® but also to his successors in possession 
under the agreement.*! 
ever, subject to several exceptions and qualifica- 
tions,#? and it is always essential that the case shall 
present that mutuality*® and certainty** necessary 


The general rule is, how- 


a mortgage rather than a deed (Smith 
v. Schultz, 129 P. 640, 23 Idaho 144). 
(4) Where a party buys property from 
a married woman, he cannot, when 
sued by her to annul the contract, set 
up that it never belonged to her, but 
to the community existing between 
her and her husband at the time of the 
purchase. Clarke v. Lassus, 55 So. 
576, 128 La. 919; Keating v. Wilbert, 
44 So. 265, 119 La. 461. 


35. U.S.—Heermans v. Schmaltz, 7 
F. 566, 10 Biss. 323; Pintard v. Good- 


loe, 19 F.Cas.No. 11,171, Hempst. 502 


{aff 12. How. 24, 13 L.Ed. 877]. 


Fla.—Latin-American Bank v. Rog- 
ers, 99 So. 546, 87 Fla. 147. 


Ky.—Ogden v. Walker’s Heirs, 6 
Dana 420; Harris v. Lawson, 6 Ky. 
Op. 438. 


La.—Consolidated-Progressive Oil 
Corporation v. Standard Oil -Co. of 
Louisiana, 105 So. 36, 158 La. 982; 
Keating v. Wilbert, 44 So. 265, 119 
La. 461. 


yattion, cise v. Seaman, 21 Mich. 
Lie 


a 


N.Y.—Greene v. Couse, 28 N.E. 151, 


127 N.Y. 386, 13 L.R.A. 206, 24 Am. 
ae 458; Jackson v. Spear, 7 Wend. 


“A vendee who goes into possession 
cannot dispute the title of his vendor 
while he remains in possession.” 
Keating v. Wilbert, supra. 


36. Layton v. Hamilton, 107 So. 
830, 214 Ala. 329; Clee v. Seaman, 21 
Mich. 287; Nance v. Rourk, 77 S.E. 
757, 161 N.C. 646. 


Statement of rule in connection 
with adverse possession see Adverse 
Possession § 268 


37. Nance v. Rourk, 77 S.E. 757, 
161 N.C. 646. 


38. Bennett v. United States Land, 
ee & Legacy Co., 141 P. 717, 16 Ariz. 
39. 


Bennett v. United States Land, 
Title 


& Legacy Co., supra. 
40. See supra text and note 34. 


41. U.S.—Chavez v. De Bergere, 34 
S.Ct. 144, 231 U.S. 482, 58 L.Hd. 325 
[aff 93 P. 762, 14 N.M. 352, 51 L.R.A. 
N.S. 50]; Peters v. Bowman, 98 U.S. 
56, 25 L.Ed. 91; Pintard v. Goodloe, 
19 F.Cas.No. 11,171, Hempst. 502 [aff 
12 How. 24, 13 L.Ed. 877]. 


Ariz.—Steward v. Sirrine, 
598, 34 Ariz. 49. 

S.C.—Pyles v. Reeve, 38 S.C.L. 555. 

Tex.—Holt v. Holt, (Civ.App.) 59 
S.W.(2d) 324. 


Vt.—Paine v. McDowell, 41 A. 1042, 
71 Vt. 28; Bowker v. Walker, 1 Vt. 18, 
18 Am.D. 670. 

42. Walden v. Bodley, 14 Pet. (U. 
S.) 156, 10 L.Ed. 398; Glen v. Gibson, 
9 Barb. (N.Y.) 634. 

43. Clee v. Seaman, 21 Mich. 287. 

44. Clee vy. Seaman, supra. 
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to constitute an estoppel generally.4®° The rule does 
not apply where: The purchaser did not acquire 
possession from the vendor and under and by virtue 
of the contract,*® ag where he was already in pos- 
session at the time of the contract;*? the purchas- 
er, although he has been in possession, has given 
up the possession;*®’ the purchaser has been actu- 
ally or constructively ousted or evicted by,*® or 
compelled to account to,®° a third person claiming a 
superior title; the vendor has parted with his ti- 
tle;°1_ the contract of sale shows the legal title to 
be in third person, and it does not appear that the 
vendor is entitled to a deed;°? the purchaser is in 
possession under a parol contract void under the 
statute of frauds;°* the contract relates to Indian 
lands and is void under pertinent legislation;°* the 
purchaser was induced to enter into the contract by 
fraud;°° or, it seems, where the parties were under 
a mutual mistake as to the right of the vendor to 
sell.°® After a deed of conveyance has been made 
to a purchaser, he holds adversely to the vendor®? 
and is not estopped to dispute his title.’ There are 
also circumstances under which the purchaser may 


‘acquire and assert an adverse title as against the 


vendor;°® and furthermore the conduct of the ven- 
dor may be such as to estop him from claiming that 
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the purchaser is estopped to deny his title.®° 


Estoppel of vendor. A vendor, who has induced 
the vendee to purchase and pay earnest money by 
delivering an unrecorded deed purporting to convey 
the property to the vendor in fee, is estopped there- 
after to deny that such deed had ever been deliver- 
ed to him by his grantor.*t. A vendor remaining in 
possession after a conveyance is estopped to deny the 
purchaser’s title.®? 


[$ 777] 5. Acquisition and Assertion of Adverse 
Title—a. By Vendor.*? The general rule is that a 
vendor is estopped to acquire and assert as against 
his purchaser a title inconsistent with that which 
he has contracted to convey,°* and that a title ac- 
quired by the vendor subsequently to the contract of 
sale will inure to the benefit of the purchaser,®® the 
vendor being considered as holding such title as 
trustee for the purchaser.°* The rule applies not 
only where the vendor at the time of the contract: 
has less than the full title which he has contracted 
to convey and subsequently acquires the fee,°? but 
also where at the time of the contract he has no 
title whatever to the land but subsequently acquires 
title thereto.°* The rule does not, however, apply 
to the acquisition and assertion of a title not incon- 


[b] Tax title—A vendor in pos- 
session of land, neglecting to pay the 


45. See Estoppel §§ 69, 108, 188,) W. 246, 58 Wis. 414. 
39. ‘ 50. Lacy v. Johnson, supra. 
46. U.S.—Blight’s Lessee Mi 51. Beall v. Davenport, 48 Ga. 165, 


Rochester, 7 Wheat. 535, 5 L.Ed. 516. 


Ala.—Nashville, etc., R. Co. v. Proc- 
tor, 49 So. 377, 160 Ala. 450. 


Mich.—Clee vy. Seaman, 21 Mich. 
87. 


N.Y.—Glen v. Gibson, 9 Barb. 634; 
Jackson v. Spear, 7 Wend. 401. 


Tex.—Groves v. Whittenberg, (Civ. 
App.) 165 S.W. 889 [aff (Commn.App.) 
208 S.W. 901]; Cook v. Coleman, (Civ. 
App.) 33 S.W. 756. 


[a] Person in possession under 
purchaser is not estopped under such 
circumstances. Jackson v. Leek, 12 
Wend. (N.Y.) 105. 


47. Nashville, etc., R. Co. v. Proc- 
tor, 49 So. 377, 160 Ala. 450; Greene 
v. Couse, 28 N.E.:151, 127 N.Y. 386, 
24 Am.S.R. 458, 18 L.R.A. 206; Glen 
v. Gibson, 9 Barb. (N.Y.) 634; Best 
v. State, 279 P. 388, 153 Wash. 168; 
Buffalo. Coal & Coke Co. v. Vance, 
76 S.E. 177, 71 W.Va. 148. 


[a] Purchase to quiet or perfect 
title—(1) The rule that a vendee of 
land under an executory contract can- 
not deny his vendor’s title does not 
apply, where the vendee was already 
in possession and his subsequent con- 
tract was made to perfect his title 
with one who had in fact no title. 
Buffalo Coal & Coke Co. v. Vance, 
76 S.E. 177, 71 W.Va. 148. (2) Where 
a person is in possession of land as 
owner, having title, he is at liberty to 
purchase the land over again as often 
as claimants shall appear who are 
not in possession, and thus quiet such 
claims and fortify his title, without 
being estopped from disputing the 
title of such subsequent vendors, 
should it afterward become necessary 
for him to do so. Greene v. Couse, 
28 N.B. 151, 127 N.Y. 386, 24 Am.S.R. 
458, 13 L.R.A. 206. 


48. Heermans v. Schmaltz, 7 F. 
566, 10 Biss. 323; Pintard v. Goodloe, 
19 F.Cas.No. 11,171, Hempst. 502 [aff 
12 How. 24, 13 L.Ed. 877]; Jackson v. 
Spear, 7 Wend. (N.Y.) 401. 


49. Galloway v. Inglis, 103 So. 147, 
138 Miss. 350; Lacy v. Johnson, 17 N. 


15 Am.R. 656; Logan v. Steele’s Heirs, 
7 T.B.Mon. (Ky.) 101. 

52. Trembath v. Berner, 148 N.E. 
729, 240 N.Y. 618. 

53. Ball v. Harpham, 104 N.W. 353, 
140 Mich. 661; Baker v. Hale, 6 Baxt. 
(Tenn.) 46; James v. Patterson’s Les- 


eS 1 Swan (Tenn.) 309, 55 Am.D. 
54. 


Clawson v. Cottingham, 125 P. 
1114, 34 Okl. 493. 


55. Patterson y. Doe, 8 Blackf. 
(Ind.) 237; Galloway v. Inglis, 103 So. 
147, 138 Miss. 350; Phenix v. Bijelich, 
95 P. 351, 30’ Nev. 257. 


56. Glen v. Gibson, 9 Barb. (N.Y.) 
634. 
57. 
275. 
58. Walden v. Bodley, 14 Pet. (U. 
S.) 156, 10 L.Ed. 398; Winlock v. 
Hardy, 4 Litt. (Ky.) 272; Voorhies 
v. White, 2 A.K.Marsh. (Ky.) 26; 
Kenada v. Gardner, 3 Barb. (N.Y.) 
589. 


Lack of estoppel of grantee general- 
ly see Estoppel § 28. 


See Adverse Possession §§ 260, 


59. See infra § 780. 

60. Bowers v. Keesecker, 14 Iowa 
301. 

61. Bender vy. Barton, 62 So. 732, 


182 Ala. 181. 


62. Griffith v. Dicken, 4 Dana (Ky.) 
561; Blake v. O’Neal, 61 S.E. 410, 
63 W.Va. 483, 16 L.R.A.N.S. 1147. 


Estoppel by deed as against gran- 

tor generally see Estoppel § 26. 

63. Cross references: 

Adverse possession by vendor against 
purchaser see Adverse Possession 
§ 280. 

Estoppel by deed to assert after-ac- 
quired title see Estoppel §§ 39-67. 
64. Bedford v. Rayner Cattle Co., 

SDE Saal, Jot; ts, Dex.Civ. App, 613; 

Gregory v. Peoples, 80 Va. 355. 
fa] Discharge in bankruptcy does 

not affect estoppel.—Gregory y. Peo- 

ples, 80 Va. 355. 


taxes thereon, cannot rely on a title 
derived from a sale for such taxes to 
defeat his own conveyance. Jeffery 
v. Hursh, 7 N.W. 221, 45 Mich. 59. 

65. Ala.—Doe ex dem. Robinson v. 
Quinlan, 51 Ala. 539, ods 
GalesBludworth v. Lake, 83 Cal. 


25 


Ill.— Welch v. Dutton, 79 Ill. 465. 


Ky.—Holcomb yv. Jones, 11 S.W. 436, 
10 Ky.L. 1037. And see Sizemore v. 
Davidson, 208 S.W. 810, 183 Ky. 166 
(recognizing rule). 

La.—Barkley vy. Steers, 17 So. 438, 
47 La.Ann. 951; Crocker v. Hoag, 25 
La.Ann. 159; Stokes v. Shackleford, 
12 La. 170. 


Minn.—Sherwood v. O’Brien, 59 N. 
W. 957, 58 Minn. 76. 
hoe v. Scott, 2 Paige 
Pa.—Taylor vy. Preston, 79 Pa. 436; 
Clark v. Martin, 49 Pa. 299; Tyson vy. 
Passmore, 2 Pa. 122, 44 Am.D. 181. 


S.C Reels VY. raip alae SiGue: 
ule 
Tex.—Latimer v. Logwood, (Civ. 


App.) 27 S.W. 960. 


Va.—Gregory: v. Peoples, 80 Va. 355; 
Raines v. Walker, 77 Va. 92. 


W.Va.—Blake vy. O’Neal, 61 S.E. 410, 
63 W.Va. 483, 16 L.R.A.N.S. 1147. 


66. Bludworth v. Lake, 33 Cal. 255; 
Howland vy. Scott, 2 Paige (N.Y.) 406; 
Clark v. Martin, 49 Pa. 299. 

67. Clark v. Martin, supra. 

[a] Equitable title. — Where the 
vendor has only an equitable title and 
subsequently acquires the legal title, 
it will inure to the benefit of the pur- 
chaser. Welch v. Dutton, 79 Ill. 465. 


[b] Locator of land warrant.— 
Where the vendor is the locator of a 
land warrant a patent subsequently 
issued to him will inure to the benefit 
of the purchaser. Bludworth y. Lake, 
332 Caly 265. 

68. Barkley v. Steers, 17 So. 488, 
47 La.Ann. 951; Stokes v. Shackleford, 
12 La. 170. 
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sistent with the contract.®® 
make a quitclaim deed for a title then held does 
not prevent the vendor from subsequently acquiring 
and holding another adverse title;*° and a contract 
to make a quitclaim deed when title is acquired from 
a certain source does not prevent the vendor from 
subsequently acquiring and holding an outstanding 
title from another source.’ Nor does the rule ap- 
ply where the subsequent acquisition of title by the 
vendor is not in his own right but as trustee for an- 
other.7?, Another instance in which the rule is not 
applicable is where the contract of sale is in parol 
and the purchaser has voluntarily surrendered pos- 
session of the land to the vendor.*®. 


[§ 778] b. By Heirs of Vendor.*4 <A vendor's 
contract of sale does not impose on his heirs an 
obligation to convey any title other than that which 
may have descended to them from him.*° In other 
respects they occupy the position of third persons ;*° 
and if their ancestor had no title a title acquired by 
them from a different source subsequent to his death 
does not inure to the benefit of his purchaser.7* 


[§ 779] c. By Purchaser**—(1) In General. 
Since a purchaser in possession under an executory 
contract is estopped to dispute the vendor’s title,”® 
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So an agreement to 


[§§ 777-780 


it follows that under similar circumstances he can- 
not acquire and assert as against his vendor any ad- 
verse title to the property.*® This rule applies both 
at law and in equity,*! and ordinarily without regard 
to whether the vendor at the time of the contract 
had title to the property.®? The rule does not mean 
that the purchaser is absolutely precluded from ac- 
quiring an adverse title®* or that by so doing he will 
forfeit his rights under the original contract;°* but 
if he does acquire such a title it will inure to the 
benefit of the vendor,*®® and he will only be entitled 
to reimbursement for his outlay.°® In a few juris- 


‘dictions the rule does not obtain.’* 


Where second purchaser acquires title directly 
from original vendor, the first purchaser is entitled 
to enforce whatever claim_he has against the sec- 
ond purchaser arising out of their contract.*§ 


[§ 780] (2) Qualifications of Rule. As in the 
ease of the rule that a purchaser in possession un- 
der an executory contract is estopped to dispute the 
vendor’s title,5® the rule that a purchaser in posses- 
sion under an executory contract cannot acquire and 
assert as against the vendor an adverse title to the 
property, but that such title if acquired will inure 


Am.D. 102; Hardeman v. Cowan, 18 221. 
Harper vy. Reno, F'reem. 


Mo.—Ash v. Holder, 36 Mo. 163. 
N.D.—Burke v. Scharf, 124 N.W. 


69. Mitchell v. Woodson, 37 Miss. 
567. Miss. 486; 
70. Mitchell v. Woodson, supra. 323. 
71. Shively v. Welch, 2 Or. 288. 
72. Gregory v. Peoples, 80 Va. 355. 


73. Sizemore v. Davidson, 208 S.W. 
810, 183 Ky. 166. 

74. Effect of estoppel by deed as to 
heirs see Hstoppel § 107. 

75. Upshaw v. McBride, 10 B.Mon. 
(Ky.) 202. 

76. Upshaw v. McBride, supra. 

77. Upshaw v. McBride, supra. 

78. Adverse possession by pur- 
chaser against vendor see Adverse 
Possession §§ 268-275. 


79. See supra § 776. 
80. U.S.—Galloway v. Finley, 12 
Pet. 264, 9 L.Ed. 1079; Pintard v. 


Goodloe, 19 F.Cas.No. 11,171, Hempst. 
502 [aff 12 How. 24, 13 L.Ed. 877]. 


Ala.—Misamore v. Berglin, 72 So. 


SAT OT Ala. ero SLSR TAL Lor out 
1024 [quot Cyc]; Munford v. Pearce, 
70 Ala. 452. 


Ark.—Brodie v. Watkins, 31 Ark. 
319; Lewis v. Boskins, 27 Ark. 61. 

Cal.—Garvey v. Lashells, 91 P. 498, 
151 Cal. 526; Coates v. Cleaves, 28 P. 
580, 92 Cal. 427. 

Fla.—Latin-American Bank v. Rog- 


ers, 99 So. 546, 87 Fla. 147; Sanford 
vy. Cloud, 17 Fla. 557. 
Ga.—BEnglish v. English, 69 Ga. 


636. 

Iowa.—McCreary v. McGregor, 167 
N.W. 6338, 183 Iowa 732. 

Ky.—Smith v. Meek, 2 S.W. 650, 85 
Ky. 46, 8 Ky.L. 647; Morgan’s Heirs 
vy. Boone’s Heirs, 4 T.B.Mon. 291, 16 
Am.D. 153. 

La.—Nicholson v. Sherard & Mc- 
Dorman, 10 La.Ann. 533. 

Mich.—Curran v. Banks, 82 N.W. 
247, 123 Mich. 594; Jones v. Sackett, 
36 Mich. 192. 

Minn.—Mitchell v. Chisholm, 58 N. 
W. 873, 57 Minn. 148. 

Miss.—Hill v. Samuel, 31 Miss. 307; 
Champlin v. Dotson, 21 Miss. 553, 53 
pes ere A 


Mo.—Crumb v. Wright, 10 S.W. 74, 
97 Mo. 13; Ash v. Holder, 36 Mo. 163. 


N.Y.—Wood v. Perry, 1 Barb. 114; 
Jackson v. Hotchkiss, 6 Cow. 401. 


N.D.—Burke v. Scharf, 124 N.W. 
COP UO ASD, BE 


Pa.—Stephens v. Black, 77 Pa. 138; 
Thompson v. Adams, 55 Pa. 479; 
Jackson v. McGinnis, 14 Pa. 331; Gar- 
rard v. Lantz, 12 Pa. 186; Renshaw 
v. Gans, 7 Pa. 117; Taylor v. Smith, 
2 Whart. 432. 


Tenn.—Rochell v. Benson, Hunt & 
Co’s Lessee, Meigs 3. 


Tex.—Little v. Allen, 56 Tex. 133. 


Va.—Roller v. Effinger’s Ex’r, 14 S. 
E. 337, 88 Va. 641. 


Wash.—Slocum y. Peterson, 229 P. 
20, LST NVasiepe Ol tO An Ey. ot Osis 
Finch v. Noble, 96 P. 8, 49 Wash. 578, 
126 Am.S.R. 880. 


W.Va.—Lawrence v. Kennedy, 
S.E. 142, 90 W.Va. 209. 


[a] Acquisition of adverse title by 
wife of purchaser.—The rule that a 
purchaser cannot acquire and assert 
an adverse title as against his ven- 
dor applies where the acquisition of 
the adverse title is by the wife of the 


111 


purchaser. Hardeman vy. Cowan, 18 
Miss. 486. 
81. Crumb v. Wright, 10 S.W. 74, 


97 Mo. 13. 

82. Redmond vy. Bowles, 5 Sneed 
(Tenn.) 547, 73 Am.D. 153; Meadows 
vy. Hopkins, Meigs 181, 3 Am.D. 140. 

83. Cook vy. Dane, 86 P. 947, 43 
Wash, 588. ; 


84. Cook v. Dane, supra. 
85. U.S.—Pintard v. Goodloe, 19 F. 
Cas.No. 11,171, -—Hempst. 502 [aff 12 


How. 24, 13 L.Ed. 877]. 
Ark,—Lewis vy. Boskins, 27 Ark. 
ite 


Cal.—Garvey v. Lashells, 91 P. 498, 
Lod Cale ozo. 

Mich.—Patreski v. Minzgohr, 108 
N.W. 77%, 144 Mich. 356, 115 Am.S.R. 
450; Wilkinson v. Green, 34 Mich. 


TD Loe INGD: 22k: 


Or.—Frink v. Thomas, 25 P. 717, 
20 Or. 265, 12 L.R.A. 239. 


Pa.—Stephens v. Black, 77 Pa. 138. 


Tenn.—Austin v. McKinney, 5 Lea 
ri Searcy v. Kirkpatrick, 1 Overt. 

Va.—Roller v. Effinger, 14 S.E. 337, 
88 Va. 641. 


[a] Purchaser is regarded as trus- 
tee for the vendor under such cirecum- 


Seco sal Stephens v. Black, 77 Pa. 
peer 

86. See infra § 783. 

87. Seeberger v. Weinberg, 37 N. 


E. 1033, 151 Ill. 369; Green v. Dietrich, 
38 N.E. 800, 114 Ill. 636. Compare 
Robinson vy. Appleton, 15 N.E. 761, 124 
fll. 276 [aff 22 Ill.App. 351] (it would 
Seem to be inequitable to allow a pur- 
chaser to acquire an outstanding ad- 
verse title and use it to defeat an ac- 
tion for the purchase money; and 
where he does acquire such a titlé, 
he can not use it to the disadvantage 
of, or assert it against, the vendor). 


88. Ditberner v. Bess, 157 N.W. 
817, 163 Wis. 264. 


[a] Thus in a particular action by 
the first purchaser against the second 
purchaser it was held that plaintiff 
was entitled to enforce his equitable 
interest in the premises to the extent 
of the part payment of the purchase 
price made by him, the amount which 
he paid to discharge a mortgage, and 
the excess of the price which defend- 
ant agreed to pay plaintiff over the 
price plaintiff agreed to pay the orig- 
inal vendor; but that he was not en- 
titled to judgment for the full con- 
tract price defendant agreed to pay 
plaintiff or to a strict foreclosure of 
all of defendant’s interest and title 
which he had acquired from a source 
other than plaintiff in default of pay- 
ment of the full purchase price. Dit- 
oan V. Bess, £57 INUW. 817%, 163" Wiss 


89. See supra § 776. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to the benefit of the vendor,®® is also subject to cer- 
tain qualifications.°! The rule does not apply where 
the purchaser is not in possession under and by vir- 
tue of his contract with the vendor,®? as where he 
was never put into possession at all,9* at the time 
of the contract he was already in possession claim- 
ing the land as his own or under an adverse title,®* 
or, although he came into possession under the ven- 
dor, he has surrendered possession of the premis- 
es,°° or has been evicted therefrom.?® Furthermore, 
under some circumstances the purchaser’s possession 
may become adverse to the vendor,®* and in such 
case he is not precluded from acquiring and assert- 
ing an adverse title,°® or from acquiring such title by 
adverse possession.®® It is also held that the general 
rule does not apply where the vendor has wrongfully 
failed or refused to perform his part of the con- 
tract,! the contract of sale is oral and void under 
the statute of frauds,? or the contract has been 
terminated by the failure of a condition precedent 
on which it depends. While ordinarily the applica- 
tion of the general rule is not affected by the fact 
that the vendor did not have title at the time of the 
contract,* it does not apply where the contract ex- 
pressly requires that the vendor shall be able to show 
a good and perfect title,> or where the vendor as- 
sumes to sell a portion of the public domain to which 
he has no right or title whatever and which is not 
the lawful subject of private contract. Nor does 
the rule apply with regard to any property of the 
vendor except that which is the subject matter of 
the contract and which the purchaser has contracted 


to buy.‘ 


If purchaser is married woman, it has been held 


90. See supra § 779. 205. 
91. See infra text and notes 92-8. 1. 
92. Chiles v. Bridges, Litt.Sel.Cas. [a] 
(Ky.) 420; Donahue v. Klassner, 22 
Mich. 252; Slocum vy. Peterson, 229 


P. 20, 131 Wash. 61, 40 A.L.R. 1071. 
See Patterson v. Meyerhofer, 97 N.E. 
472, 204 N.Y. 96 (discussing the 
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See cases infra this note. ~ 


Rights of purchaser. — (1) 
Where the vendor positively refuses 
to perform the contract and repudiates 
the obligation imposed on him by its 
terms, the purchaser has 
to enforce the contract by suit, pro- 
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that the doctrine does not apply,® as her estate ean- 
not be divested by estoppel.® 


[§ 781] (3) Purchase at, or Redemption from, 
Mortgage Foreclosure Sale. It is held that the pur- 
chaser in a contract of purchase has a right to pur- 
chase the property for his own benefit at a mortgage 
foreclosure sale,t° and does not violate any con- 
tractual obligation in doing so;11 but it is also held 
that, where the purchaser, knowing that the vendor 
must buy the property at a foreclosure sale, outbids 
him and buys the property himself, he is hable in 
damages for a breach of his implied agreement to 
do nothing to prevent the vendor from acquiring 
the property at the foreclosure sale.1? While a pur- 
chaser retaining possession of the premises which 
he obtained under his contract may redeem from a 
mortgage foreclosure sale? and, in doing so, he 
protects his equitable title,t* he may not, by this 
method, obtain the legal title as against the ven- 
dor 


[§ 782] (4) Purchase of Tax Title. A purchaser 
in possession under a contract of sale cannot ac- 
quire, to the prejudice of his vendor, a tax title to 
the property which is the subject matter of the con- 
tract.t° This may be stated as a general rule,?? ap- 
plicable even where the sale is for back taxes for 
which the purchaser is not liable;+® but it is par- 
ticularly applicable where the purchaser is under 
obligation to pay the taxes and the sale is the result 
of his failure to do so,?® since he should not be per- 
mitted to gain an advantage from his own breach 
of duty.*° The rule precludes not only a direct 
purchase but also the indirect acquisition of title 
through a third person who was the actual purchas- 


10) ‘Beach & Clarridge Cou y. 
American Steam Gauge & Valve Mfg. 
Co., 88 N.E. 924, 202 Mass. 177. 

11. Beach & Clarridge Co. v. 
American Steam Gauge & Valve Mfg. 
Co., supra. 


12. Patterson v. Meyerhofer, 97 N. 
BH. 472, 204 N.Y. 96. 


the right 


point). 
93. 
594. 
94. Taulbee v. Buckner, 91 S.W. 
734, 28 Ky.L. 1246; Donahue v. Klass- 
ner, 22 Mich. 252; Buffalo Coal & Coke 


George v. Roach, 7 La.Ann. 


Co. v. Vance, 76 S.E. 177, 71 W.Va. 
148. 
95. Bullock v. Beemis, 3 A.K. 


Marsh. (Ky.) 285. 

[a] Purchaser may subsequently 
resume possession under his later ac- 
quired title. Bullock v. Beemis, 3 A. 
K.Marsh. (Ky.) 285. 


96. Chiles v. Bridges, Litt.Sel.Cas. 
(Ky.) 420; Boyer v. Amet, 6 So. 734, 
41 La.Ann, 721. 


97. See Adverse Possession §§ 271— 
DIGys 

98. Walden v. Bodley, 14 Pet. (U. 
S.) 156, 10 L.Ed. 398; Ogden v. Walk- 
er, 6 Dana (Ky.) 420. 


[a] After receipt of deed.—(1) 
As the purchaser, after he has re- 
ceived a deed from the vendor, holds 
adversely to him (see Adverse Pos- 
session §§ 260, 275) (2) and is not es- 
topped to dispute his title (see supra 
§ 776), (3) he is not precluded from 
acquiring and asserting as against 
him an adverse title (Dalton v. Ham- 
ilton, 50 Cal. 422; Kenada v. Gard- 
ner, 3 Barb. (N.Y.) 589). 


99. See Adverse Possession §§ 271— 


vided he is willing to accept such title 
as the vendor can convey, and he is 
within his rights when he purchases 
and obtains a conveyance to himself 
of an apparent outstanding title, as 
this purchase is not inconsistent with 
his right to have the vendor perform 
by conveying such title as he has. 
Whittenburg v. Groves, (Tex.Commn. 
App.) 208 S.W. 901, 992. (2) Where 
the vendor did not own the land con- 
tracted for but was to procure and 
convey the same to the purchaser, the 
purchaser, after he had repeatedly 
tendered payment and demanded a 
conveyance and his demand had not 
been complied with, was not preclud- 
ed from acquiring the land for his 
own benefit from the holder of the 
legal title. Ragsdale v. Phelps, 2 S. 
W. 300, 90 Mo. 346. 


2. Ball v. Harpham, 104 N.W. 353, 
140 Mich. 661; Redmond v. Bowles, 
5 Sneed (Tenn.) 547, 73 Am.D. 158. 


3. Frisbie v. Moore, 51 Cal. 516. 

4 See supra § 779. 

5. American Assoc. v. Short, 30 
S.W. 978, 97 Ky. 502, 30 Ky.L. 626. 

6. Lamb v. James, 29 S.W. 647, 
87 Tex. 485. 


7. Butterfield v. Nogales Copper 
Go 95 Pris) Vile: Arizn5 5: 

8. Morrison v. Wilson, 13 Cal. 494, 
73 Am.D. 593. 

9. See Husband and Wife § 404%. 


13. See Mortgages § 2093. 


14. McCreary v. McGregor, 167 N. 
W. 633, 183 Iowa 732. 


15. McCreary v. McGregor, supra. 
16. See Taxation § 1628. 


17. Cowdry v. Cuthbert, 29 N.W. 
798, 71 lowa 733; Hunt v. Rowland, 
22 Iowa 538. 


18. Cowdry v. Cuthbert, 29 N.wW. 
W985 715 Towa moss 


_ [a]_ Duty to redeem.—If the land 
is sold for back taxes for which the 
purchaser is not liable, it is his duty 
to redeem, and if he purchases at the 
sale it will amount merely to a re- 
demption and is equivalent to a pay- 
ment of so much_on the purchase 
price. Cowdry v. Cuthbert, 29 N.W. 
798, 71 Iowa 733. 


19. See Taxation § 1628. 


20. Fitzgerald v. Spain, 30 Ark. 95; 
Haskell v. Putnam, 42 Me. 244; Tur- 
ner v. Walker, 82 N.Y.S. 340, 40 Mise. 
379; Finch v. Noble, 96 P. 3, 49 Wash. 
578, 126 Am.S.R. 880. 


[a] Persons claiming under pur- 
chaser who are in possession and 
rightfully enjoying the rents and 
profits are in no better plight than the 
purchaser and cannot take advantage 
of their own wrong in permitting the 
property to be sold for taxes, Fitz- 
gerald v. Spain, 30 Ark. 95. 
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er at the tax sale,?1 even though there was no col- 
lusion with such person,?? and it precludes a third 
person acting at the instance of the purchaser from 


acquiring such title.?° 


[§ 783] (5) Right to Reimbursement. 
acquires an adverse title which inures to 
the benefit of his vendor,?* the most that the pur- 
chaser can demand is to be reimbursed for his out- 
but he is entitled to be reimbursed for what 
he has paid out in acquiring the outstanding adverse 
or superior title,?° together with interest?" and the 
expenses necessarily incurred,” the total amount 
not to exceed, however, the value of the land.?® 
equitable principle of reimbursement is, of course, 
without application where the vendee has expended 
nothing in acquiring an adverse title.°° 


purchaser 


lay ;°° 


' 21. Blackwell v. Kinney, 180 S.W. 
757, 119 Ark. 578; Stinson v. Rich- 
ardson,- 48 Iowa 541; Tyler v. Burge- 
son, 201 N.W. 185, 229 Mich. 268; 
Finch v. Noble, 96 P. 3, 49 Wash. 578, 
126 Am.S.R. 880. 

22. Finch v. Noble, supra. 

23. Hunt v. Rowland, 22 Iowa 53. 

‘24. See supra § 779. 

25. 'U.S.—Galloway v. Finley, 12 
Pet, 264, 9. Te bide “10793, Pintard | vi 
Goodloe, 19 F.Cas.No. 11,171, Hempst. 
502 [aff 12 How. 24, 138 L.Ed. 877]. 

‘ Ark.—Lewis v. Boskins, 27 Ark. 61. 

Cal. Garvey, v. Lashells, 91 P. 498, 
151 Cal. 526. 

Fla.—Latin-American Bank v. Rog- 
ers, 99 So. 546, 87 Fla. 147. 

Jelks, 13 La.Ann. 


432. 
Miss.—Hardeman v. Cowan, 18 Miss. 
486. 


N.C.—Westall v. Austin, 40 N.C. 1. 


Okl.—Herron v. Harbour, 182 P. 
243, 75 Okl. 127, 29 A.L.R. 905. 
Pa.—Stephens v. Black, 77 Pa. 138. 


Tenn.—Meadows vy. Hopkins, Meigs 
181, 33 Am.D. 140; Searcy v. Kirk- 
patrick, 1 Overt. 421. 

26. Ark.—Brodie v. Watkins, 31 
Ark. 819; Lewis v. Boskins, 27 Ark. 
61. 

Cal.—Snow v. Ferrea, 45 Cal. 195. 

Ky.—Smith v. Meek, 2 S.W. 560, 85 
Ky. 46, 8 Ky.L. 647; Fuson v. Lamb- 
din, 66 S.W. 1004, 23 Ky.L. 2245. 

. La.—Filhiol v. Cobb, 36 La.Ann. 792; 
Watkins v. Gibbins, 10 La.Ann. 142. 

Miss.—Hill v. Samuel, 31 Miss. 307. 

Mo.—Ash y. Holder, 36 Mo. 163. 

N.Y.—Wood v. Perry, 1 Barb. 114. 

N.C.—Kindley v. Gray, 41 N.C. 445; 
Westall v. Austin, 40 N.C. 1. 

Okl.—Herron v. Harbour, 182 P. 243, 
Vip) Okle 27181, 29) ACLGR, 906 sfeit 
Cyc]. 

Pa eam oor 
maa eioh Vv. Adams, 55 Pa. 479; Gar- 
rard v. Lantz, 12 Pa. 186; Renshaw 
vy. Gans, 7 Pa. 117 


cents RO. v. McKinney, 5° Lea 


488; Meadows v. Hopkins, Meigs 181, 
83 Am.D. 140; Searcy v. Kirkpatrick, 
Cooke 211. 


Tex.—Denson y. Love, 58 Tex. 468. 

Va.—Roller v. Effinger, 14 S.E. 337, 
88 Va. 641. 
, 27. Garvey v. Lashells, 91 P. 498, 
151 Cal. 526; Kerley v. Richardson, 
a7 Ga. 602; Herron v. Harbour, 182 P. 
243,75 OkI. TOT ol eo eA ary. OOD: Pont 
Gye]. 
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[§ 784] 6. Possession, Use, Occupation, and Gen- 
eral Beneficial Enjoyment of Property—a. Posses- 
sion—(1) Right to. Where there is no adverse hold- 


ing of land, the right of possession ordinarily follows 


Where a 


The | erty.3°> 


28. Cal.—Snow v. Ferrea, “45 Cal. 
95. 

v. Minzgohr, 108 
856, 115 Am.S.R. 


- Mich.—Patreski 
PEN 77, 144 Mich. 


Okl.—Herron v. Harbour, 182 P. 243, 
Ke OVP 2 eterno CANA 90D. ext 
Cyc]. 

CODE | v. Kirkpatrick, Cooke 


Tex.—Denson v. ‘Love, 58 Tex. 468. 


29. Herron vy. Harbour, 182 P. 243, 
LorOkls 1272 181,529 ACERS 905=iett 
Cryer Austin vy. McKinney, 5 Lea 
(Tenn.) 488. 


30. Misamore v. Berglin, 72 So. 347, 
197 Ala. 111, L.R.A.1916F 1024. 


$1. Williams v. Forbes, 47 Ill. 148; 
Gildehaus v. Whiting, 18 P. 916, 39 
Kan. 706. 


Possession as following legal title: 
Generally see Property § 56. 
Presumption of see Evidence § 64. 

32. See supra § 262. 

33. See supra § 262. 


34. Hayward Lumber & Invest- 


ment Co. v. Starley, 12 P.(2d) 66, 124 |, 


Cal.App. 283; Waterman v. Wood, 171 
N.W. 171, 185 Iowa 897; 
Britton, 148 N.E. 134, 252 Mass. 504; 


App.Diy. 883; Spencer v. Tobey, 22 
Barb. (N.Y.) 260. Compare Roth vy: 
Connor, (Tex.Civ.App.) 25 S.W.(2d) 
246 (dictum to the contrary). 

[a] Right to enter.—Notwith- 
standing the vendor has voluntarily 
delivered possession to the purchaser, 
he has a right to come on the prem- 
ises to guard and protect his inter- 
ests. Smith v. Vara, 241° N.Y.S. 202, 
Ras een 500. 

U.S.—Burnett v. Caldwell, 9 
Wail. 290, 19 L.Ed. 712. 


Cal.— Gates v. McLean, 11 P. 489, 70 
Cal. 42; Tewksbury''v. Laffan, 1 Cal. 
129; Winchester v. Becker, 8 Cal.App. 
862, 97 Pe 74. 


Ill.—Williams v. Forbes, 47 Ill. 148. 


Ind.—Deputy v. Mooney, 97 Ind. 
463; Griffin v. Rochester, 96 Ind. 545; 
Holmes v. Schofield, 4 Blackf. 171, 29 
Am.D,. 364. 


Iowa.—Pendergast v. Burlington, 
ete., R., Co,, -6 N.W..171, 53, Iowa 326. 


Mich.—Sibley v. Ross, 50 N.W. 379, 
88 Mich. 315; Gault v. Stormont, 17 
N.W. 214, 51 Mich. 636; Buell v. Irwin, 
24 Mich. 145; Druse v. Wheeler, 22 
Mich. 439. 


N.Y.—Hoffman y. Hoffman, 208 N.Y. 
S. 734, 212 App.Div. 531; Spencer y. 
Tobey, 22 Barb. 260; Brennan v. Cha- 
pin, 19 N.Y.S. 237;) Ives v. Ives, 13 
Johns. 235. Contra Italian Savings 


Barrell v. f 
| 34 N.D 
Teller v. Schulz, 108 NVY.S.. 325,- 123 | 


the legal title;?+ and as an executory contract of 
sale does not divest the legal title of the vendor,®? 
but merely confers on the purchaser an equitable 
title,?* it follows that unless the contract provides 
otherwise the right of possession remains in the ven- 
dor,?* and the purchaser does not merely by virtue 
of his contract of purchase acquire any right im- 
mediately to enter on or take possession. of the prop- 
The vendor may, of course, voluntarily put 
the purchaser into possession,*®® or the contract of 
sale may confer a right of possession,®’ either in 
express terms®® or by implication;*® but otherwise 


Bank of City of New York v. Le 
igs 154 N.Y.S. 814, 169 App.Div. 

Pa.—Baum v. Dubois, 43 Pa. 260; 
Commonwealth Title Ins., ete., Co. v. 
Ellis, 8 Pa.Dist. 5, 22 Pa.Co. 86. 


W.Va.—Milligan Coal Co. v. Polowy, 
124 S.E. 674, 97 W.Va. 228. 


Wyo.—Frank vv. Stratford-Hand-: 
cock, (72 Ps 134) VeGWy0iy3ve 0) Armics 
RO OGG Umi eunAs Dilek 
TGuMEh aiee v. Williams, 25 Man. 

36. -Coleman v. Connolly, 139 Ill. 
App. 383; Smith v. Vara, 241 N.Y.S. 
202, 136 Misc. 500. 

[a] Delivery of key by the vendor 
to the purchaser is a Ssymbolical de- 
livery of possession of the house or 
premises purchased to which the key 
belongs. Indiana Cent. Canal Co. v. 
State, 53 Ind. 575. 


37. Cal.—Orange Cove Water Co. 
Leven sass 248 P. 526, 78 Cal.App. 


o 


Mass.—Fitch v. Windram, 67 N.E. 
965, 184 Mass. 68. 


Mich.—Corning vy. Loomis, 69 N.W. 
85, 111 Mich. 23. 


N.D. ere te v. Hulet, 159 N.W. 25, 


Wis.—Krakow v. Wille, 103 N.W. 
1121, 125 Wis. 284, 4 Ann.Cas. 1016 
and note. 


Sask.—Waddell v. Gray-Campbell, 
[1929] 3 Dom.L.R. 488. 


[a] It is competent for parties to 
agree on a delivery of possession be- 
fore consummation of the deal by 
delivery of a deed. Waterman v. 
Wood, 171 N.W. 171, 185 Iowa 897. 


38. Fitch v. Windram, 67 N.E. 965, 
184 Mass. al Welch v. Hover- Schiff- 
ner’Co., 134 P. 526, 75 Wash. 130. 


39. Ariz. Hoover v. Odle, 250 P. 
993, 32 Arize 147, 


Ill.— Davidson v. Dingeldine, 129 N. 
BE. 79, 295 Ill. 867; Quirk vy. McDon- 
nell, 195 Ill.App. 331. 


Mich.—Corning v. Loomis, 69 N.W. 
85, 111 Mich. 23. 


Minn.—Olson v. Brooks-Scanlon 
Lumber Co., 94 N.W. 871, 89 Minn. 280. 

Mont.—First Nat. Bank of Galata 
v. Montana Emporium Co., 197 P. 994, 
59 Mont. 584. 

N.J.—De Laine v. 
860, 9 N.J.Mise. 295. 

N.Y.—Sample v. Lyons, 69 N.Y.S. 
378, 59 App.Div. 456. 

Or.—Walker v. Hewitt, 220 P. 147, 
109, Or. 366, 379, 35 A.L.R. 100 [cit - 
Cyc]. 

Wash.—Welch v. Hover-Schiffner 


Harris, 52) 9as 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 784-785] 


the purchaser is not ordinarily entitled to possession 
until he has obtained his deed,*® or at least until he 
has fully complied with his part of the contract and 
is entitled to a conveyance.*! In a few jurisdictions, 
however, the contract of itself operates to give the 
purchaser the rights of entry and possession in the 
absence of a stipulation therein to the contrary.*? 


After conveyance. While the contract or deed 
may reserve to the vendor a right of possession after 
the final conyeyance,*® the presumption is that the 
right of possession follows the deed;** and in the 
absence of any provision to the contrary, as soon 
as there has been a conveyance to the purchaser he 
is entitled to possession.4® A vendor remaining in 
possession after a conveyance is estopped to deny 
the purchaser’s right of possession.*® 


After performance by purchaser. It has been held 
that if the land is vacant, the purchaser has paid the 
entire consideration, fully performed his part of the 
contract, and all that remains is for the vendor to 
give a deed, there is an implied agreement or license 
that the purchaser may at once enter and have the 
use of the land.4? 


On termination of contract by the purchaser’s act, 


Co., 184 P. 526, 75 Wash. 130. 


Wis.—Krakow v. Wille, 103 N.w.|]1016; 
112t, 125 Wis. 284, 4 Ann.Cas. 1016 and 40. 
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N.W. 1121, 125 Wis. 284, 4 Ann.Cas. 
Martin v. Scofield, supra). 
Ill.—Coleman v. Connolly, 139 


[66 C.J.] 1085 


the vendor is entitled to immediate possession of the 
premises.*§ 


[§ 785] (2) Status or Character. Possession of 
vendor. Prior to a refusal to perform the contract, 
the presumption is that the possession of the vendor 
is subservient and subordinate to the equitable own- 
ership.4® Where a person buys real property and 
immediately leases it to the vendor, the continued 
possession of the vendor is the possession of the pur- 
chaser.5° After conveyance, and before delivery of 
possession, the vendor is a trustee for the purchaser 
as regards the possession.®? 


Possession of purchaser. The fair inference is 
that the entry and possession of a purchaser under 
an executory contract to purchase land is in sub- 
ordination to the title of the seller until the pur- 
chase price is paid.>? Where the vendor has volun- 
tarily put the purchaser in possession, or the pur- 
chaser is in possession under license or permission 
from the vendor, and the contract of sale is still 
executory, having been neither performed nor re- 
pudiated, the possession of the purchaser is lawful 
and not wrongful;®? but it is, in legal effect, the 
possession of the vendor,** or, after his death, of his 


551, 211 Ala. 402; Able v. Gunter, 57 
So. 464, 174 Ala. 389; Bank of Opelika 
v. Kiser, 24 So. 11, 119 Ala. 194; Reid 
v. Davis, 4 Ala. 83. But see Nelson 


note. 


[a] Rule applied.—(1) A contract 
of sale will be construed as conferring 
the right of possession on the pur- 
chaser by implication where it pro- 
vides that he shall do something, the 
doing of which requires possession. 
Welch v. Hover-Schiffner Co., 134 P. 
526, 75 Wash. 130. (2) This is true 
where it is provided or contemplated 
that the purchaser shall make, com- 
plete, or maintain improvements 
(Hoover v. Odle, 250 P. 998, 31 Ariz. 
147; Corning v. Loomis, 69 N.W. 85, 
111 Mich. 23; Krakow vy. Wille, 103 
N.W. 1121, 125 Wis. 284, 4 Ann.Cas. 
1016), (3) set out fruit trees (Corning 
v. Loomis, supra), (4) or make pay- 
ments out of crops to be raised by 
him on the land (Royster v. Fretwell, 
TROUSER. TLD 1a7I SIC 75) 7 C5) 2Dhie 
purchaser is entitled to possession of 
a crop for the purpose of preparing 1t 
for delivery, although the title to the 
entire crop remains in the vendor, un- 
der the contract, until its delivery. 
Boyum vy. Johnson,.79 N.W. 149, 8 N. 
D. 306. (6) A contract provision that 
the purchaser is not to commit, or 
suffer any other person to commit, 
waste or damage to the lands implies 
that he is to be in possession and con- 
trol, as otherwise he would not have 
an opportunity to commit waste or 
prevent others from doing so. Lack- 
ovic v. Campbell, 195 N.W. 798, 225 
Mich. 1. (7) Also, a contract of sale 
impliedly confers a right of posses- 
sion on the purchaser where it pro- 
vides that on his default all improve- 
ments shall be forfeited (Lackovic v. 
Campbell, supra; Olson vy. Brooks- 
Scanlon Lumber Co., 94 N.W. 871, 89 
Minn. 280), (8) the vendor shall have 
the right to reénter (Davidson v. Din- 
geldine, 129 N.B. 79, 295 Ill. 367; 
Lackovic v. Campbell, supra; Walker 


v. Hewitt, 220 P. 147, 109 Or. 366, 35 
A.L.R. 100; Martin v. Scofield, 41 
Wis. 167), (9) the payments made 


shall be considered as rent for use 
and occupation (De Laine v. Harris, 
152 A. 860, 9 N.J.Misc. 295), (10) or 
that thereafter the purchaser shall 
hold as tenant of the vendor (Irwin 
vy. Askew, 74 Ga. 581; De Laine v. 
Harris, supra; Krakow v. Wille, 103 


Ill.App. 383. 

Ind.—Wright v. Blachley, 3 Ind. 101. 

Iowa.—Waterman vy. Wood, 171 N. 
W. 171, 185 Iowa 897. 

Mass.—Barrell v. Britton, 148 N.E. 
134, 252 Mass. 504. 

Mich.—Way v. Root, 140 N.W. 577, 
174 Mich. 418; Druse v. Wheeler, 22 
Mich. 439. 
ager Soanennen v. Chapin, 19 N.Y.S. 

Pa.—Zierdt v. Kiel, 98 Pa.Super. 604. 

R.I.—Mailloux vy. Jordan, 146 A. 480, 
50 Ra 83. 

Wash.—Welch v. Hover-Schiffner 
Co., 134 P. 526, 75 Wash. 130. 

Delivery or tender of possession as 
performance of contract see supra § 
710. 

41. Ariz.—Hoover y. Odle, 250 P. 
993, 31 Ariz. 147, 152 [cit Cyc]. 

Cal.—Gold v. Phelan, 208 P. 1001, 
58 Cal.App. 471. 

Ga.—Doe ex dem. Miller v. Roe, 39 
Ga. 391% 

Ind.—Kratemayer v. Brink, 17 Ind. 
509; Holmes v. Schofield, 4 Blackf. 
171, 29° Am.D. 364. 


Iowa.—Bennett v. Kroger, 185 N.W. 
7, 192 Iowa 411; Wood v. Irving, 140 
N.W. 880, 159 Iowa 658. 


Neb.—Stukenholtz v. Parriott, 202 
N.W. 878, 113 Neb. 296. 


N.Y.—Teller v. Schulz, 
325, 123 App.Div. 883. 


Pa.—Du Bois v. Baum, 46 Pa. 537; 
Baum v. Dubois, 43 Pa. 260. 


Wyo.—Frank vy. Stratford-Hand- 
cock, 77 P. 134, 13 Wyo. 37, 110 Am.S. 
R. 968, 67 L.R.A. 571. 


{a] Prior to full payment of the 
purchase price the purchaser is not 
entitled to possession in the absence 
of an express or implied contract pro- 
vision conferring the right. Ameri- 
ean Mortg. Co. v. Logan, 7 P.(2d) 953, 
90 Colo. 157; Polezynski v. Nowicki, 
198 N.W. 976, 227 Mich. 415; Sanders 
v. Detlaff, 188 N.W. 446, 218 Mich. 
471. 


108 N.Y.S. 


42. ‘Forrester vy. Granberry, 100 So. 


v. Shelby Mfg., etc., Co., 11 So. 695, 
96 Ala. 515, 38 Am.S.R. 116 (constru- 
ing a receipt, insufficient to comply 
with the statute of frauds, as not au- 
thorizing the purchaser to take pos- 
session until there was a further 
compliance with the terms of sale). 

43. Ball v. Witham, 131 N.W. 14, 
151 Iowa 316; Vargas v. Egamino, 12 
Philinpine 56; Evans v. Enloe, 26 N. 
W. 170, 64 Wis. 671. 


Reservation of possession by deed 
generally see Deeds § 365. 


44. Rogers v. Place, 29 Ind. 577. 


45. Stallard v. Stallard, 300 P. 1096, 
133 Kan. 512; Jewett v. Mitchell, 72 
Me. 28; Jones v. Timmons, 21 Ohio 
St. 596; Cragges v. Earls, 58 P. 637, 8 
Okl. 462. 


[a] If tenant of vendor is right- 
fully in possession of the land, the 
tenancy can only be terminated and 
the tenant dispossessed by legal 
means. The purchaser cannot take 
possession forcibly and if he does so 
the tenant may maintain trespass 
against him. Green v. Hammock, 16 
S.W.: 357, 13 Ky.L. 145. 


Bai Jones v. Timmons, 21 Ohio St. 
47. Sherman v. Savery, 2 F. 505, 2 
eC ty 107; Miller v. Ball, 64 N.Y. 
48. Searles v. Randall, 286 P. 691, 


87 Mont. 214. 


49. Ashurst v. Peck, 14 So. 541, 101 
Ala. 499. 

50. Fuertes v. Noguera, 32 Porto 
Rico 264. 

51. McMinn v. Cummings, 56 Pa. 
Super. 77. 

52. Bennett v. United States Land, 
Title & Legacy Co., 141 P. 717, 16 
APIZA 138: 


Presumption of possession without 
title being in subordination to title 
generally see Evidence § 64. 

53. Rule v. Link, 267 P. 1005, 84 
Colo. 82. 

54. Newton v. Kruse, 147 NsyY.S. 
1061, 161 App:Div. 811 [aff 109 N.E. 
118, 215 N.Y. 198]; Burke v. Scharf, 


1036 [66 C.J.] 


heirs or devisees.°5 The possession of the purchas- 
er may be wrongful after his repudiation of the con- 
tract or default in the performance thereof.*¢ 


Possession of tenant.°7 The possession of real 
property by a tenant is that of the vendor holding 
the legal title as against the purchaser under an ex- 
ecutory contract which dees not give him the present 
right of possession.®§ 


[§ 786] (3) Retention, Abandonment, or Surren- 
der of or Interference with.°® A purchaser who is 
rightfully in possession is entitled to retain it so 
long as he is not in default;°° and the vendor should 
not interfere therewith, or retake possession by 
foree*! or improper legal proceedings,®* or over the 
protest of the purchaser;°? but taking possession 
of personal property under the provisions of a sep- 
arate contract of sale or chattel mortgage between 
the same parties is not an eviction from the land,®* 
or such an interference with the purchaser’s pos- 
session of the land as to constitute a breach of the 
land contract.°® In a case of forfeiture of the con- 
tract of sale, enforcement of the breach is neces- 
sary to work a loss of the purchaser’s possession ;°° 
and where the vendor sues to set aside the contract, 


124 N.W. 79, 19 N.D. 227; Zierdt v. 
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rights. . Waterman v. Wood, 171 N. 
W. 171, 185 Iowa 897. 


[§§ 785-787 


the purchaser may retain possession until final judg- 
ment.®* However, the purchaser may abandon or 
surrender possession,®® and in such case the vendor 
may lawfully resume possession.°® It has been held 
that an abandonment or surrender of possession by 
the purchaser results in the loss or termination of 
his inchoate equitable interest’? and his right to 
fulfill the contract;71 but it has also been held that 
if the contract does not require the purchaser to re- 
main in possession, his abandonment of the pos- 
session will not constitute a breach of contract." 
Where the purchaser is not entitled to possession 
under the contract,7? the fact that he is in posses- 
sion when the agreement is made gives him no right 
to continue in such possession.‘+ After making de- 
fault in payments, a purchaser in possession is not 
entitled to retain possession and at the same time re- 
fuse to pay the installment or installments past 
due;7® and even in ease of a default by the vendor, 
as where the vendor’s title fails, a purchaser in pos- 
session cannot retain both the possession and the 
purchase price;?® he must either rescind and sur- 
render possession, or, if he retains possession, pay 
the purchase price.*7 . 


[§ 787] b. Use, Occupation, and Enjoyment.** 


La.App. 70. 


Kiel, 98 Pa.Super. 604. 

55. Stevens v. Fitzpatrick, 118 S.W. 
51, 218 Mo. 708. 

56. Johnson yv. Smith, 280 S.W. 158, 
Soa eS 193 [rev (Civ.App.) 234 S.W. 
939]. 

57. Possession of vendor as lessee 
from purchaser see supra text and 
note 50. 

58. Stukenholtz v, Parriott, 202 N. 
W. 873, 113 Neb. 296. 


59. Cross references: 


Abandonment of contract see supra §§ 
292-297. 


Actions to recover possession by: 

Purchaser see infra § 1644. 

Vendor see infra §§ 1316-1357. 

60. Cal.—Whittier v. Stege, 61 Cal. 
238; Love v. Watkins, 6 Am.R. 624, 
40 Cal. 547. 


Fla.—Robertson v. 
358, 32 Fla. 304. 


Ga.—Denson v. Denson, 21 S.E. 231, 
94 Ga. 525. 


Tll.— Neil v. Kennedy, 149 N.E. 775, 
319 Ill. 75; Stow v. Russell, 36 Ill. 18. 


Mo.—Ragsdale v. Phelps, 2 S.W. 300, 
90 Mo. 346. 


Ne Mi— Carrey. Carr,.pa Nav.ezo ls lete 
4 Lans. 314]; House v. Howell, 3 Silv. 
Sup. 455, 6 N.Y.S. 799, 53 Hun 638. 


Or.—Coles v. Meskimen, 85 P. 67, 48 
Or. 54. 

Vt.—Downer v. Richardson, 
Sukue 

Alta.—Walker v. Barker, 6 Alta.L. 
244, 

[a] Until tender or delivery of 
deed.—(1) If time is not of the es- 
sence of the contract the purchaser 
is not in default so as to forfeit his 
right of possession until the vendor 
tenders a deed and demands payment. 
Coles v. Meskimen, 85 P. 67, 48 Or. 54. 
(2) If after payment of the initial in- 
stallment, but before deposit of the 
deed, the vendor consented to the pur- 
chaser entering into possession, the 
purchaser could rightfully hold pos- 
session so acquired pending delivery 
of deed or final adjudication of his 


Biddell, 13 So. 


DeVite 


{b] Until removal of crops.— 
Where a purchaser has in good faith, 
after entering on the land, planted 
crops, he is entitled to retain posses- 
sion until he removes them. Rule v. 
Link, 267 P. 1005, 84 Colo. 82. 

61. Theriot v. Cutrer, 124 So. 783, 
12 La.App. 541; Quillen v. Schimpf, 
291) P6095 Los Or. loots 


62. De Laine v. Harris, 152 A. 860, 
9 N.J.Mise. 295. : 

63. Welch y. Hover-Schiffner Co., 
134 P. 526, 75 Wash. 130. 


fa] Unlawful entry.—Where a 
vendor of land against the protest of 
the purchaser who was entitled to 
possession entered on the land and be- 
gan tilling and cultivating it, such 
entry was unlawful and a breach of 
the contract. Welch v. Hover-Schiff- 
ner Co., 134° P.. 526, 75 Wash. 130: 


64. In re Nuccio’s Will, 195 N.Y.S. 
593, 202 App.Div. 108. 


65. Gregory v. Peabody, 244 P. 998, 
138 Wash. 591. 


66. W. F. Miller Co. v. Grussi, 98 
A. 90, 90: Conn. 555. See Runge v. 
Gilbough, (Tex.Civ.App.) 87 S.W. 832, 
835 [aff 91 S.W. 566, 99 Tex. 539, 122 
Am.S.R. 659] (‘the vendee in an ex- 
ecutory contract for sale of land is 
entitled to retain possession of the 
land until the vendor has disaffirmed 
the contract after breach by the ven- 
dee, or until the vendor has fore- 
closed his lien, and the land has been 
sold under the judgment of foreclo- 
sure’’), 


[a] Where purchaser is in de- 
fault, the vendor should bring the 
proper suit and not take possession 
over the protest of the purchaser. 
White v. Number One Brickman Proc- 
ess Refining Co., 234 P. 189, 109 Okl. 
ee ce v. Gross, 1438 N.W. 373, 32 

9 


67. Warfield v. Cotton, 90 So. 374, 
149 La. 1004. 
68. Petty v. Langan, 231 N.W. 951, 


57 S.D. 283. 


[a] Vendor has burden of showing 
surrender.—Amacker v. McCarty, 8 


69. Mozoch v. Sugg, (Tex.Commn. 
App.) 254 S.W. 770 [rev (Civ.App.) 240 
S.W. 625]; Zane v. Hinds, 240 P. 6, 
136 Wash. 352. 

70. W. F. Miller Co. v. Grussi, 98 
A. 90, 90 Conn. 555. 


Abandonment or surrender of pos- 
Session as not within statute of 
bart see Frauds, Statute of §§ 150, 


71. W. F. Miller Co. v. Grussi, 98 
A. 90, 90 Conn. 555. 
72. Pheiffer v. 
App.) 107 S.W. 361. 

73. See supra § 784. 

74 Barrell v. Britton, 148 N.E. 134, 
252 Mass. 504. 

75. Russell v. Hawxhurst, 187 P. 
146, 44 Cal.App.° 703; Francis v. 
Shrader, 177 P. 168,.38 CalkApp.' 5923 


Wilke, (Tex.Civ. 


76. Worley v. Nethercott, 27 P. 767, 
91 Cal. 512, 25 Am.S.R. 209; Rhorer 
v. Bila, 23 P. 274, 88 Cal. 51;. Gates vy. 


McLean, 11 P. 489, 70 Cal. 42; Gibson 
v. Clarke, 1 Ves.&B. 500, 35 Reprint 
195; Clarke y. Wilson, 15 Ves.Jr. 317, 
33 Reprint 774. 


77. Worley v. Nethercott, 27 P. 
767, 91 Cal. 512, 25 Am.S.R. 209; Gates 
v. McLean, 11 P. 489, 70 Cal. 42; Da- 
vison iv; Perrine, 22. NewJ.Ba. 87 
Clarke v. Wilson, 15 Ves.Jr. 317, 338 
Reprint 774. 

[a] Fact that purchaser has made 
valuable improvements gives him no 
right to retain possession. without 
paying the purchase price. McCol- 
lum v. Shook, 76 A. 751, 228 Pa. 28. 

[b] Where purchaser has paid pur- 
chase price or part thereof, but the 
contract fails because of the vendor’s 
lack of title, the purchaser may re- 
tain possession to protect his lien 
for repayment until the equities of 
the parties are determined. Silfvast 
v. Asplund, (Mont.) 20 P.(2d) 631. | 

Duty to pay purchase price see su- 
pra § 719. 


_Restoration of possession as con- 
dition precedent to rescission see su- 
pra § 468. 


78. Cross references: 
Crops see infra §§ 790, 791. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 787-789 ] 


Where the purchaser is entitled to the possession,?® 
he is entitled to the beneficial use, occupation, and 
On the other hand, 
where the right to possession is in the vendor,* 
he has the exclusive right of beneficial enjoyment for 
A purchaser who, at the time 
specified in the contract for delivery of possession, 
gave the vendor permission to occupy the premises 
together with purchaser for a reasonable time, may 
not within such reasonable time revoke such permis- 


enjoyment*® of the property. 


the time being.®? 


sion without reason.’® 


[§ 788] 7. Waste—a. By Vendor. 
as his rights may be enlarged by the terms of the 
contract,** as in the case of a reservation of the right 
to cut and remove timber,*®> a vendor remaining in 
possession is liable for waste committed by him after 
the execution of the contract of sale,*® although 
what will or will not amount to waste necessarily 


Improvements see infra §§ 808, 809. 
Increase in value see infra § 811. 
Liability for use and occupation see 

Landlord and Tenant § 27; Use and 

Occupation §§ 26-33. 

Rents and profits see infra §§ 792-798. 

79. See supra § 784. 

80. Forrester v. Granberry, 100 So. 
551, 211 Ala. 402; Able v. Gunter, 57 
So. 464, 174 Ala. 389; Bank of Opelika 
v. Kiser, 24 So. 11, 119 Ala. 194; Reid 
v. Davis, 4 Ala. 83; Fitch v. Windram, 
67 N.E. 965, 184 Mass. 68; Nearing v. 
Coop, 70 N.W. 1044, 6 N.D. 345. 

81. See supra § 784. 

82. Barrell v. Britton, 138 N.E. 579, 
244 Mass. 2738, 28 A.L.R. 1065. 

83. Parrish v. Hartman, (Mo.App.) 
235 S.W. 463. 


Phe Crawley v. Timberlake, 37 N.C. 
460. 
85. Johnson v. Moore, 28 Mich. 3; 


Town v. Hazen, 51 N.H. 596. 

fa] If no time is specified, an un- 
reasonable delay forfeits the right to 
the timber. Heflin v. Bingham, 56 
Ala. 566, 28 Am.R. 776. 


[b] Reservation of right to pro- 
ceeds.—A contention that the pur- 
chaser is entitled to a credit on ac- 
count of stumpage and profit which 
he was entitled to on a sale of timber 
which he was prevented from making 
by the acts of the vendor is of no 
avail where the contract requires the 
gross proceeds of the timber sold to 
be applied on’ the purchase price of 
the land and the purchaser could have 
complied with the contract if he wish- 
ed to do so. Rauch v. Zander, 245 P. 
17, 188 Wash. 610. 


86. Ark._-Newman  y. Mountain 
Park Land Co., 107 S.W. 391, 85 Ark. 
208, 122 Am.S.R. 27. 


Ga.—Odell v. Reed, 54 Ga. 142. 


Kan.—Holmberg vy. Johnson, 25 P. 
575, 45 Kan. 197. 

Ky.—Marsh v. Current, 6 B.Mon. 
493; Durrett v. Simpson’s Represent- 
atives, 3 T.B.Mon. 517, 16 Am.D. 115. 


N.Y.—Worrall v. Munn, 53 N.Y. 185. 


Pa.—Weakland v. Hoffman, 50 Pa. 
513, 88 Am.D. 560. 


[a] Ground of vendor’s liability is 
that in equity the purchaser is deemed 
to be the owner of the land and that 
everything which forms a part of the 
inheritance belongs to the purchaser 
from the date of the contract. Wor- 
rall v. Munn, 53 N.Y. 185. 


[b] In case of coutract to ex- 
change lands one of the parties will 
be liable for waste committed between 
the date of the contract and the de- 
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cised.} 


Except so far trary.®2 


93 


enlarge 


livery of possession. Marsh v. Cur- 
rent, 6 B.Mon. (Ky.) 493. 

{c] Heir of a person who had 
agreed to sell land and accepted part 
payment has no right to cut timber 
therefrom. Cousins v. Cusachs, 6 La. 
App. 837. 


{d] Injuries by third person.—(1) 
Since a vendor remaining in posses- 
sion is in the nature of a trustee for 
the purchaser, he must exercise rea- 
sonable care to protect and preserve 
the property and will be liable for an 
injury committed even by a trespass- 
er which in the exercise of reasonable 
care he could have prevented. Clarke 
Vv. Ramuz,’ [891] / 2 (Q'B: 456." ((2) 
Where timber was cut by a third per- 
son under an arrangement with the 
vendor, the vendor should account to 
the purchaser for the stumpage value 
received. * American Cedar & Lumber 
pe v. Gustin, 210 N.W. 300, 236 Mich. 

51. 

{e] Statutory liability.—A vendor 
who after selling land but before sur- 
rendering possession cuts trees there- 
on is liable for a statutory penalty 
for cutting trees on the land of anoth- 
er without the owner’s’ consent. 
eee v. Forbes, 42 So. 382, 89 Miss. 


A 87. Crawley v. Timberlake, 37 N.C. 
60. 
[a] Reasonable clearing of land.— 


Where a vendor by agreement remain- 
ed for one year in possession agricul- 
tural land, cleared a portion of the 
Jland and sold the timber cut thereon, 
and such clearing was reasonable ac- 
cording to the condition of the prop- 
erty and the usage of the country, he 
was not chargeable either with waste 


or the value of the timber. Crawley 
v. Timberlake, 37 N.C. 460. 
88. Holmberg v. Johnson, 25 P. 


075, 45 Kan. 197. 


89. Durrett v. Simpson’s Repre- 
sentatives, 3 T.B.Mon. (Ky.) 517, 16 
Am.D. 115. 


90. Marsh v. Current, 6 B.Mon. 
(Ky.) 493; Clarke v..Ramuz, [1891] 2 
Q.B. 456. 


[a] Acceptance of deed is not 
waiver (1) of the right to recover 
damages for waste previously com- 
mitted (Newman v. Mountain Park 
Land Co.; 107 S.W. 391, 85 Ark. 208, 
122 Am.S.R. 27), (2) at least where 
the purchaser has no knowledge of 
the injury at the time of the convey- 
486) (Clarke v. Ramuz, [1891] 2 Q.B. 


[b] While contract is executory 
and the purchaser has only an equita- 
ble title, it would seem that his only 
remedy is in equity and that he can- 


[§ 789] b. By Purchaser. 
the purchaser of land in this respect may be either 
or restricted®* by the provisions of the 
contract, ordinarily, where he has a right to posses- 
sion, he may cut, sell, or remove timber®® and will 
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depends on what is a reasonable and proper use of 
the property by the vendor according to the cireum- 
stances of the particular case.’* 
sue to enjoin the vendor from committing waste,*® 
refuse to accept a conveyance unless compensation 
is made or tendered,*® or, after his title is perfected, 
sue to recover damages.°° 


The purchaser may 


Holder of option may not, after the option is ex- 
ercised, sue the vendor in trespass for the cutting 
and removal of timber before the option was exer- 
There is, however, authority to the con- 


While the rights of 


not maintain an action at law for 
waste, since the contract may never 
be completed, in which case he woufd 
sustain no injury by the waste com- 


mitted. Marsh v. Current, 6 B.Mon. 
(Ky.) 493. 
91. Varn Turpentine & Cattle Co. 


v. Allen & Newton, 144 S.E. 47, 38 Ga. 
App. 408. 


mae McCarroll v. Newsham, 278 
. 4. 


93. Hoile v. Bailey, 17 N.W. 322, 
58 Wis. 434; Bolton v. London School 
Bdsun Ch. Di» G66: 

94. U.S.—Nelson v. 

389. 

Idaho.—Gumaer v. White Pine 

Lumber Co., 83 P. 771, 11 Idaho 591. 


BR tS OES v. Stone, 33 Mich. 


Graft; M25: 


Miss.—Lesser v. Dame, 26 So. 961, 
77 Miss. 798. 

Wis.—Huddleston v. Johnson, 37 N. 
W. 407, 71 Wis. 336. 


[a] Mllustrations.—(1) If the pur- 
chaser agrees to keep the premises “in 
as good condition’’ as at the date of 
the contract, until the price is paid, 
he cannot take off timber, in the mean- 
time. Jennison v. Stone, 33 Mich. 99. 
(2) Where the contract expressly pro- 
vides that no timber shall be cut by 
the purchaser except for firewood and 
repairs, he does not acquire any title 
to crossties cut in violation of this 
provision and can convey no title 
thereto. Lesser v. Dame, 26 So. 961, 
77 Miss. 798. (3) Under a contract 
providing that for each payment of a 
certain amount the purchaser may 
cut a certain amount of timber but 
no more, the cutting of timber by the 
purchaser, while in default and in vi- 
olation of this provision, is a wrong- 
ful conversion. Nelson v. Graff, 12 F. 
389. (4) Where the contract provides 
that the proceeds of the timber shall 
be applied to the payment of notes 
given for the purchase price, and that 
the timber and proceeds shall belong 
to the vendor until the notes are paid, 
the purchaser forfeits his rights by 
violating the condition and claiming 
and selling the timber as his own and 
the vendor may maintain trover for 
the timber. Willis v. Adams, 28 A. 
1033, 66 Vt. 228. (5) Under a con- 
tract prohibiting any cutting and re- 
moving of timber until the land is 
fully paid for, the purchaser has no 
right or power to sell the timber 
growing on the land with permission 
to remove the same until the contract 
is fully completed. Gumaer y. White 
Fane Lumber Co., 83 P. 771, 11 Idaho 
59. 


95. 
Lumber Co., 


Laughlin v. North Wisconsin 
106 BS i2” fai 2osein 
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not be enjoined from, or held liable for, such acts 
as the clearing of land and the cutting and removal 
of timber so long as the security of the vendor is 
not impaired thereby;°° but the purchaser has no 
right to commit acts which so diminish the value of 
the property as to impair the vendor’s security,®? 
and if he does so a court of equity will protect the 
rights of the vendor,®® either by enjoining the pur- 
chaser from committing the waste,°® or by the ap- 
pointment of a receiver,! some proceeding to stay 
the waste and not an action for damages being the 
The purchaser will 


proper remedy in such eases,” 


VENDOR AND PURCHASER 


the other.® 


also be liable for waste where he goes into posses- 


367, 113 C.C.A. 291]; Sorrells v. War- 
nock, 173 S.W. 417, 116 Ark. 496; Buck 
v. Duvall, 76 S.E. 10538, 11 Ga.App. 
853 [correcting headnote 75 S.H. 820]; 
Van Wyck v. Alliger, 6 Barb. (N.Y.) 
507; In re Boshart’s Estate, 177 N.Y. 
S. 567, 107 Misc. 697 [aff 177 N.Y.S. 
574, 188 App.Div. 788]. 

Right to possession see supra § 784. 


96. G. H, Ponder & Co. v. Mutual 
Ben. Life Ins. Co., 140 S.E. 761, 165 
Ga. 366; Small v. Slocumb, 387 S.E. 
481, 112 Ga. 279, 81 Am.S.R. 50, 53 L. 
RUAL 13805 .Van., Wyck. v. ,Alliger,.6 
Barb. (N.Y.) 507; In re Boshart’s Es- 
tate, 177 N.Y.S. 567, 571, 107 Misc. 697 
[aff 177 N.Y.S. 574, 188 App.Div. 788, 
and cit Cyc]; Scott v. Wharton, 2 
Hen.&M. (12 Va.) 25; Core v. Bell, 20 
W.Va. 169. 

[a] He will not be held liable for 
value (1) of wood and timber cut by 
him (Brewer v. Conover’s Adm’rs, 18 
N.J.Law 214) (2) where the premises 
were not thereby rendered insufficient 
as security for the balance of the 
price (Thienes v. Francis, 138 P. 845, 
69 Or. 171). 

§7. Graham vy. del Arroyo, 6 Porto 
Rico Fed. 59; Spies v. Butts, 53 S.E. 
897, 59 W.Va. 385; Seatoff v. Ander- 
son, 28 Wis. 212; McNiven v. Pigott, 
33 Ont.L. 78, 7 Ont.W.N. 593. 

98. Spies v. Butts, 53 S.H. 897, 59 
W.Va. 385. 

99. Ala.—Moses v. Johnson, 7 So. 
146, 88 Ala. 517, 16 Am.S.R. 58. 

Ky.—May v. Williams, 60 S.W. 525, 
109 Ky. 682, 22 Ky.L. 1328. 

Mo.—Beckmann v. 
(App.) 58 S.W.(2d) 490. 

N.Y.—Conners v. Winans, 204 N.Y. 
S. 142, 122 Misc. 824. 


Pa.—Welles v. Parker, 1 Pa.C.Pl. 
5. 


Beckmann, 


Va.—Scott v. Wharton, 2 Hen.&M. 
(CHEV 2,1) 12D. 

W.Va.—Core v. Bell, 20 W.Va. 169. 

[a] It need not be alleged that 
purchaser is insolvent in order to au- 
thorize the granting of an injunction. 
Core v. Bell, 20 W.Va. 169. 


1. Spies: y. Butts,’ 53 S.H. 897; 59 
W.Va. 385. 

Danger of waste as ground for re- 
ceivership generally see Receivers § 
23. 


2. Stauffer v. Haton, 13 Ohio 322; 
Northrup v. Trask, 39 Wis. 515. 


3. King v. Wimley, 2 Leg.Int. (Pa.) 
254. 

[a] Purchaser has no right (1) to 
enter and cut and remove timber with- 
out the vendor’s consent, where the 
contract does not give him any right 
of possession (C. H. Phinney Land 
Co. v. Coolidge-Schussler Co., 105 N. 
W. 5538, 97 Minn. 204) (2) or where he 
is in possession merely by accuies- 
cence of the vendor (Cook v. Doolittle, 


5 Hun (N.Y.) 342). 

4  Barilett v. Blanton, 4 J.J.Marsh. 
(Ky.) 426; McKenna v. Reade, 144 A. 
812, 105 N.J.Law 408. 

Liability of purchaser after rescis- 
sion for waste committed prior to re- 
scission see supra §§ 422, 513. 

5. State v. Gramelspacher, 26 N.E. 
81, 126 Ind. 398. 

Liabilities of joint purchasers gen- 
erally see supra § 775. 

6. Crops: 

Generally see Crops 17 C.J. p 378. 
As: 

Passing to purchaser at sale under 
decree enforcing vendor’s lien see 
infra § 1305. 

Subject to vendor’s lien see infra § 
1106. 

7. Cal.—Wilson v. White, 119 P. 

895, 161 Cal. 453. 

Mo.—Cantrell v. Crane, 
837, 161 Mo.App. 308. ‘ 

Neb.—Malsbary v. Jacobus, 130 N. 
W. 424, 88 Neb. 751. 

N.J.—Hendrickson v. Ivins, 1 N.J. 
Eq. 562. 

N.Y.—Sherman v. Willett, 42 N.Y. 
146; Beck v. McLane, 114 N.Y.S. 44, 
129 App.Div. 747. 

Ohio.—Herron v. Herron, 25 N.E. 
420, 47 Ohio St. 544, 21 Am.S.R. 854, 


143.8. WwW. 


9 L.R.A. 667; Jones v. Timmons, 21 
Ohio St. 596; Houts v. Showalter, 10 
Ohio St. 124; Youmans v. Caldwell, 4 
Ohio St. 71; Baker vy. Jordan, 3 Ohio 
St. 438. 

[a] Reservation of possession of 


land until after the maturity of a 
growing crop is equivalent to a reser- 
vation of the crop. Farris v. Hamil- 
ton, 129 S.W. 256, 144 Mo.App. 177 
(“to hold otherwise would defeat the 
very purpose of the reservation and 
consequently would defeat the mani- 
fest intention of the parties’). But 
see Colgrove v. Solomon, 34 Mich. 494 
(a reservation in the contract of pos- 
session until October 1 does entitle 
the vendor to the crops produced be- 
fore October). 


[b] Reservation will be presumed 
where the deed is not in evidence and 
it appears not only that a tenant was 
in possession but also that the land 
was sold subject to the tenancy. Da- 
vis v. Cramer, 176 S.W. 468, 188 Mo. 
App. 718. 

[ec] Rights incident to reservation. 
—The reservation of growing crops 
gives the right to enter and cut and 
carry away the same. Backenstoss y. 
Stahler, 33 Pa. 251, 75 Am.D. 592. 


Parol reservation: 

Evidence of see Evidence §§ 1480, 
1498, 1678. 

Validity of see Frauds, Statute of § 
174. 


8. Ala.—Wilkinson v. Ketler, 69 


[§ 790] 8. Crops’—a. Existing Crops. 
they are reserved or excepted,’ crops attached to the 
land at the time of a sale or conveyance of the land 
so far partake of the nature of realty that they pass 
to the purchaser by the sale or conveyance as ap- 
purtenant to the land.® 


[§§ 789-790 


sion wrongfully and without the consent of the ven- 
dor,* or where he remains in possession after a re- 
scission or abandonment of the contract;* but one 
of two joint purchasers is not liable for waste which 
without his knowledge or consent is committed by 


Unless 


The rule apples regardless 


Ala. 435; Thweat v. Stamps, 67 Ala. 


Ark.—Brock v. Smith, 14 Ark. 431; 
Floyd v. Ricks, 14 Ark. 286, 58 Am.D. 
374; Gibbons v. Dillingham, 10 Ark. 
9, 50 Am-D: 233: 

Cal.—Wilson v. White, 119 P. 895, 
161 Cal. 453; Fiske v. Soule, 25 P. 430, 
87 Cal. 313. 

Conn.——Maples v. Millon, 81 Conn. 
598. 

Del.—Gan v. Cordrey, 53 A. 334. 
Fla.—Simmons y. Williford, 53 So. 


o 
for) 


| 452, 60 Fla, 359. 


Ga.—Bagley v. Columbus Southern 
R. Co., 25 S.EH. 638, 98 Ga. 626, 58 Am. 
S.R. 325, 34 L.R.A. 286; Frost v. Ren- 
der, 65 Ga. 15; Ferguson v. Hardy, 59 
Ga. 758; Pitts v. Hendrix, 6 Ga. 452. 

Ill.—Talbot v. Hill, 68 Ill. 106; Creel 
v. Kirkham, 47 Ill. 344; Powell v. 
Rich,. 41 Ill. 466:).Smith v. Price, 39 
Ill. 28, 89 Am.D. 284; Reed v. John- 
son, 14 Ill. 257; Firebaugh v. Divan, 
111 IlLApp. 137 [aff 69 N.E. 924, 207 
Ill. 287]; Damery v. Ferguson, 48 Ill. 
app. 224; Harmon v. Fisher, 9 I1].App. 


Ind.—Heavilon v. Heavilon, 29 Ind. 
509s. Durneriiv. Cool, 23) Ind56:4:85 
Am.D, 449; Chapman v. Long, 10 Ind. 
465. 


Iowa.—Newburn v. Lucas, 101 N.W. 
730, 126 Iowa 85; Moffett v. Arm- 
strong, 40 Iowa 484; Price v. Brayton, 
19 Iowa 309. 

Kan.—Polley v. Johnson, 35 P. 8, 52 
Kan. 478, 23 L.R.A. 258; “Smith~v. 
Leighton, 17 P. 52, 88 Kan. 544, 5 Am. 
S.R. 778; Garanflo v. Cooley, 5 P. 
766, 838 Kan. 137; Chapman v. Veach, 
4 P. 100, 82 Kan. 167; Smith v. Hague, 
25 Kan. 246. 


Ky.—Bourne v. Bourne, 17 S.W. 443, 


92 Ky. 211, 18 Ky.l..545; Huston v. 
Staggss, 7 Ky.L., 592. 
La.—Baird v. Brown, 28 lLa.Ann. 


842; Bludworth y. Lambeth, 9 Rob. 
256; Adams v. Moulton, 1 MeG. 210. 


Md.—Wooton v. White, 44 A. 1026, 
90 Mad. 64, 78 Am.S.R. 425. 


Mich.—Carpenter v. Carpenter, 117 
N.W. 598, 154 Mich. 100; Dayton v. 
Dakin, 61 N.W. 349, 103 Mich.. 65; 
Coman v. Thompson, 10 N.W. 62, 47 
Mich. 22, 41 Am.R. 706; Rugeles vy. 
Centreville First Nat. Bank, 5 N.W. 
557, 43 Mich. 192; Tripp v. Hasceig, 
20 Mich. 254, 4 Am.R. 388. 


Minn.—Kammrath v. Kidd, 95 N.W. 
213, 89 Minn. 380; Cummings v. New- 
ell, 90 N.W. 311, 86 Minn. 130; Mitch- 
ell v. Tschida, 73 N.W. 625, 71 Minn. 
133; Wrickson v. Paterson, 50 N.W. 
699, 47 Minn. 525. 

Miss.—Planters’ Bank v.. Walker, 11 
‘Miss. 409. 


Mo.—Reed v. Swan, 34 S.W. 483, 
133 Mo. 100; McIlvaine v. Harris, 20 
Mo. 457, 64. Am.D. 196; Tillman v. 
Bungenstock, 171 S.W. 988, 185 Mo. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
‘ 


§§ 790-791] 


of whether the crops are unripe or matured,® so long 
as there has not been a severance, actual or con- 
structive, of such crops from tHe land,t® and pro- 
vided the crops are cut and harvested while the con- 
tract of sale is in force and before it is forfeited in 


the manner stipulated therein.++ 


hand, the rule does not apply to crops which have 
been harvested or severed from the land at the time 
the contract of sale is entered into or the deed is 
delivered;!2 and as the rule, in so far as it relates 
to a mere contract for a conveyance, is an applica- 
tion of the equitable principle that equity treats a 
thing agreed to be done as actually performed,*® it 
will not be applied for the purpose of defeating eq- 
uity.14 Also, the rule does not apply where there is 


App. 66; Cantrell v. Crane, 143_S.W. 
837, 161 Mo.App. 308; Farris v. Ham- 
ilton, 129 S.W. 256, 144 Mo.App. 177. 


Neb.—Malsbary v. Jacobus, 130 N, 
W. 424, 88 Neb. 751; In re Andersen, 
118 N.W. 1108, 83 Neb. 8, 131 Am.S.R. 
613; Cooper v. Kennedy, 124 N.W. 
1131, 86 Neb. 119. 


N.H.—Kittredge v. Woods, 3 N.H. 
503, 14 Am.D. 393. 


N.J.—Bloom vy. Welsh, 27 N.J.Law 
177; Terhune v. Elberson, 3 N.J.Law 
297: i 


N.Y.—Sexton v. Breese, 82 N.E. 133, 
135 N.Y. 387; Batterman v. Albright, 
25 N.E. 856, 122 N.Y. 484, 19 Am.S.R. 
510, 11 L.R.A. 800; Harris v. Frink, 
49 N.Y. 24, 10 Am.R. 318; Wintermute 
v. Light, 46 Barb. 278; Beach v. Bar- 
ons, 13 Barb. 305; Hadley v. Barton, 
47 How.Pr. 481; Foote v. Colvin, 3 
Johns. 216, 3 Am.D. 478. 


N.C:—Brittain v. McKay, 
265, 35 Am.D. 738. 


Ohio.—Herron v. Herron, 25 N.E. 
420, 47 Ohio St. 544, 21 Am.S.R. 854, 
9 L.R.A. 667; Baker v. Jordan, 3 Ohio 
St. 438. : 

Okl.—Speicher v. Lacy, 115 P. 271, 
28 Okl. 541, 35 L.R.A.N.S. 1066; Mar- 
shall v. Homier, 74 P. 368, 13 Okl. 264; 
Pens v. Keysaw, 56 P. 695, 7 OKI. 
674.° 

Or.—Jones v. Adams, 59 P. 811, 62 
Rete .ovLOr. 4(3oe Amun a C00. 


23. N.C. 


Pa.—Hershey v. Metzgar, 90 Pa. 
217; Lamberton v. Stouffer, 55 Pa. 
284; Backenstoss v. Stahler, 33 Pa. 


251, 75 Am.D. 592; Bittinger v. Baker, 
29 Pa. 66, 70 Am.D. 154; Bear v. 
Bitzer, 16 Pa. 175,55 Am.D. 490; Burn- 
side v..Weightman, 9 Watts 46; Wil- 
kins v. Vashbinder, 7 Watts 378; 
Pennsylvania Bank v. Wise, 3 Watts 
394. 

S.C.—Tittle v. Kennedy, 50 S.H. 544, 
71 S.C. 1; Hancock v. Caskey, 8,8.C. 
282. 

S.D.—Bjornson v. Rostad, 137 N.W. 
567, 30 S.D. 40, Ann.Cas.1915A 1151. 

Tenn.—Shofner v. Shofner, 5 Sneed 
95; Pickens v. Reed, 1 Swan 80; Mul- 
lins v. Hudson, 2 Tenn.Civ.A. 352. 

Tex.—wWillis v. Moore, 59 Tex. 628, 
40 Am.R. 284; Holloman vy. Bishop, 
(Civ.App.) 197 S.W. 1000. . 

Va.—-Crews v. Pendleton, 
(28 Va.) 297, 19 Am.D. 750. 

W.Va.—Kerr v. Hill, 27 W.Va. 576; 
Engle v. Engle, 3 W.Va. 246. 

' Wis.—Wescott y. Delano, 
514. 

Eng.—Brantom vy. Griffiths, 1 C.P. 
D. 349. 

Sask.—Nichol v. Pedlar & Johnston, 
12 Sask.L. 441. 

But see Peck v. Farmers’ Nat. Bank 


of Colfax, 243 P. 861, 137 Wash. 627 
(where no title, either legal or equita- 


1 Leigh 


20 Wis. 
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On the other 


the crops.?° 


ble, passes under an executory con- 
tract, the purchaser acquires no title, 
by virtue of the contract, to a then 
growing crop, and where the contract 
provides that he is to have title to 
the crop or a portion thereof when a 
specified condition is performed, but 
the condition is never performed, he 
does not have title). 

[a] If crops belong to owner of 
land at the time of a sale of the land, 
they pass by the sale. Evans v. First 
Guaranty State Bank of Southmayd, 
(Tex.Civ.App.) 195 S.W. 1171. 

{[b] Contract of sale may show af- 
firmatively that the crops are intend- 
ed to pass to the purchaser. Burn- 
side v. Weightman, 2 Watts & S. (Pa.) 
268; McCarty v. California Farms Co., 
192 P. 882, 112 Wash. 337. 

[c] Presumption.—(1) While it 
will be presumed that growing crops 
pass with the land (Walton v. Jor- 
dan, 65 N.C. 170), (2) the presumption 
is very slight (Flynt v. Conrade, 61 
N.C. 190, 93 Am.D. 588), (3) and it 
may be rebutted (Walton v. Jordan, 
supra) (4) by slight proof (Best v. 
oe 114 N.Y.S. 44, 129 App.Div. 


9. Firebaugh v. Divan, 69 N.E. 924, 
20s Dla 2S Getlatie tein LlleADpp A lst 5 
Damery v. Ferguson, 48 Ill.App. 224; 
Tripp v. Hasceig, 20 Mich. 254, 4 Am. 
R. 388; Inre Andersén, 118 N.W. 1108, 
83 Neb. 8, 131 Am.S.R. 613. 


10. Cal.—Wilson v. White, 119 P. 
895, 161 Cal. 453. 


Ill.—Firebaugh v. Divan, 69 N.E. 
924, 207 Ill. 287 [aff 111 Ill.App. 137]; 
Talbot v. Hill, 68 Ill. 106; Damery v. 
Ferguson, 48 Ill.App. 224. 


Mich.—Tripp v. Hasceig, 20 Mich. 
254, 4 Am.R. 388. 


Neb.—Yeazel v. White, 58 N.W. 
1020, 40 Neb. 482, 24 L.R.A. 449. 


N.Y.—Banta v. Merchant, 66 N.E. 
Ie}, OES} UREN APs 


Okl.—Phillips v. Keysaw, 56 P. 695, 
7 OKI. 674. 


Bea Sag ee v. Metzgar, 90 Pa. 
Tex.—Holloman vy. Bishop, (Civ. 


App.) 197 S.W. 1000. 


11. First Nat. Bank of Galata v. 
Montana Emporium Co., 197 P. 994, 59 
Mont. 584. 


12. Wilson v. Woolverton, 21 P. 
(2d) 313, 137 Kan. 663; Wendt v. Stew- 
art, 105 N.W. 550, 74 Neb. 855; Speich- 
er v. Lacy, 115 P. 271, 28 Okl. 541, 35 
L.R.A.N.S. 1066. 

[a] Grain set apart as landlord’s 
portion.—The conveyance of land will 
not pass grain raised thereon which 
has been set apart as the landlord’s 
portion, in the absence of a contract 
to that effect, this being a delivery to 
the landlord. Moffett v. Armstrong, 
40 Iowa 484. ® Ce stest hs 
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neither a contract of sale nor a conveyance,’® as 
where there is merely an option to purchase for 
which no consideration has been paid,*® or a con- 
templated purchase which, on account of the negotia- 
tions falling through, is not consummated.** 


[§ 791] b. Subsequent Crops. 
ship of crops planted or sowed and grown by the 
purchaser in possession under a contract of sale the 
relation of the vendor and purchaser is said to be 
analogous to that of landlord and tenant*® or of 
mortgagee and mortgagor in possession;*® but a 
particular contract may be so worded and construec 
as to create the relation of tenants in common as to 
The purchaser is the owner of such 
crops?! except to the extent that the vendor has some 


As to the owner- 


13. Lewis v. Hall, 
Cal.App. 329. 


; ri haptic maxim stated see Equity 


14. Lewis v. Hall, 
Cal.App. 329. 


[a] For example, the rule will not 
be applied where the purchaser did 
not take nor demand possession of 
the Jand nor take any step toward per- 
formance of the contract and the only 
reasonable inference to be drawn from 
the facts-is that he did not intend to 
perform. Lewis v. Hall, 176 P. 171, 
38 CalApp. 329. 


15. See infra text and notes 16, 


Li6e Be wi gos 


1 CTL ioe 


17 


16. Weaver v. Bashore, 223 P. 142, 
97 Okl. 237. 


17. First Bank of Jamestown v. 
Gillis, 286 P. 451, 104 Cal.App. 523. 


18. Wensler v. Tilke, 155 P. 946, 97 
Kan. 567, 570 [quot Cyc]; Look v. 
Norton, 48 A. 117, 94 Me. 547; Lynch 
v. Sprague Roller Millis, 99 P. 578, 51 
Bhaas 535; Kidd v. Docherty, 7 Sask. 

Bees 

Rights of landlord and tenant as to 
crops see Landlord and Tenant §§ 739-— 
746, 1938-1957. 


19. First Nat. Bank v. Andreas, 
267 P. 937, 92 Cal.App. 62; 
Norton, 48 A. 117, 94 Me. 547; 
brew v. Hines, 10 S.E. 159, 251, 104 N. 
CLS 2p Wap Aleve Onc. 


Rights of mortgagor and mortgagee 
as to crops see Mortgages § 601. 


20. Federal Land Bank of Spokane 
v. McCloud, (Idaho) 20 P.(2d) 201. 


Creation of tenancy in common in 
crops generally see Crops § 11; Land- 
lord and Tenant § 1939; Tenancy in 
Common §8§ 7, 8. 


21. Cal.—yYakoobian  v. 
282 P. 522, 102 Cal.App. 10. 

Ga.—Connally v. Hall, 10 S.E. 7388, 
84 Ga. 198. : 

Me.—Look v. Norton, 48 A. 117, 94 
Me 547; Garland v. Hilborn, 23 Me. 
442. 

N.Y.—Harris v. Frink, 49 N.Y. 24, 
10 Am.R. 318. 


N.C.—Killebrew v. Hines, 10 S.E. 
159, 251, 104 N.C. 182, 17 Am.S.R. 672. 


Johnson, 


N.D.—Raasch v. Goulet, 204 N.W. 
338, 52: IN. Di ai07. 
Tex.—Rives v. James, (Civ.App.) 


3 S.W.(2d) 932. 
Wash.—Lynch vy. Sprague Roller 
Mills, 99 P. 578, 51 Wash. 535. 


[a] Where land is leased and the 
eontract of sale in terms gives pos- 
session to the purchaser “by assign- 


‘ment of lease,’ the purchaser has the 


right, as against the vendor, to the 
landlord’s share of a crop thereafter 
planted and grown by the tenant. 
Pioneer Loan &- Land €o. v. Cowden, 


> 
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right, title, or interest under the provisions of the 
contract’? and action taken in pursuance thereof. 
The purchaser’s title to the crops is not affected by 
the fact that the contract of sale is invalid because 
in parol;** and, although the circumstances are such 
that the purchaser is in effect merely a tenant at 
will, he is entitled to crops during the continuance 
of such tenaney,?° but not to those planted after 
this relation is terminated by, or by reason of, his 
Where a vendor 
elects to foreclose a vendor’s hen,?7 or to proceed 
under a power of sale in a deed of trust,?® he does 
not obtain any right or title to a growing or ungath- 
ered crop until the foreclosure proceeding is fully 
consummated and he acquires title at the sale there- 
Abandonment of land by the purchaser will 


own wrongful act or default.?°_ 


under. 


150 N.W. 903, 128 Minn. 307. 

[b] Injury to crops.—A purchaser 
in possession may maintain an action 
for an injury to crops even as against 
the vendor. Connally v. Hall, 10 S.H. 
738, 84 Ga. 198. 


22. Breher v. Hase, 208 N.W. 974, 
54 N.D. 87; Bentler v. Brynjolfson, 
165 N.W. 553, 38 N.D. 401; Cahill v. 
McCown, 227 P. 502, 130 Wash. 407; 
Union Farm Land Co. v. Isaacs, 179 
Pa S42 L0GnaWWiash. pL6si” Eiymich ive. 
Sprague Roller Mills, 99 P. 578, 51 
Wash. 535. 


[a] In construing 
tween the vendor and 
fecting the ownership of crops, the 
principles adopted by the courts in 
construing similar contracts between 
landlord and tenant should be follow- 
ed. Lynch v. Sprague Roller Mills, 99 
P. 578, 51 Wash. 535. 


{b] Particular provisions.—(1) A 
provision in the contract of sale that 
the principal and interest to become 
due shall be paid out of the proceeds 
of the sale of the crops does not vest 
in the vendor any right or title to 
the crops. Lynch v. Sprague Roller 
Mills, 99 P. 578, 51 Wash. 535. (2) 
Wor does a provision that the purchas- 
er shall pay to the vendor each year 
a sum equivalent to the value of one 
half of the crops create any tenancy 
in common with regard to such crops. 
Moen vy. Lillestal, 65 N.W. 694, 5 N.D. 
327. (3) And although the contract 
provides that the net proceeds of the 
property are to be applied on the pur- 
chase price, the crops are the proper- 
ty of the purchaser and subject to 
attachment as such. Garland v. Hil- 
born, 23 Me. 442. (4) Where the con- 
tract expressly provided that one half 
of the crops to be produced shall be 
reserved as security for the payment 
of installments of the price of the 
land, the manifest intention of the 
parties is that the vendor shall have 
a lien on, but not the ownership of, 
such one half of the crops. Yakoo- 
bian v. Johnson, 282 P. 522, 102 Cal. 
App. 10. (5) On the other hand, the 
vendor has title to the crops or a 
portion thereof where the contract 
provides that such crops or portion 
thereof, as distinguished from the 
proceeds thereof, shall be delivered 
to the vendor and the value or pro- 
ceeds thereof shall be credited on the 
purchase price of the land. Federal 
Land Bank of Spokane v. McCloud, 
(Idaho) 20 P.(2d) 201; Yeisley v. Ben- 
nett, 80 N.W. 114, 121 Mich. 422; 
Raasch v. Goulet, 204 N.W. 338, 52 N. 
D. 707. (6) Where a contract provid- 
ing that the vendor shall be paid in, 
and have title to, crops stipulates 
that it shall terminate on a specified 
date, such stipulation will be given 
effect. Breher v. Hase, 208 N.W. 974. 


contracts be- 
purchaser af- 


Gore” 


54 N.D. 87. 


23. Union Farm Land Co. v. Isaacs, 
179 P. 84, 106 Wash. 168. 

{a] Forfeiture provisions.—The 
vendor may become the absolute own- 
er of a crop where, in pursuance of 
the forfeiture provisions of the con- 
tract, he takes possession of the land 
and the crop thereon on account of 
the failure of the purchaser to per- 
form the conditions of the contract. 
Union Farm Land Co. v. Isaacs, 179 
P. 84, 106 Wash. 168. 

[b] Where vendor gives notice of 
cancellation (1) of the contract, he 
may not subsequently base any claim 
to a share of the crop on the provi- 
sions of the contract. Hovsepian v. 
Eskender, 231 P. 364, 69 Cal.App. 379. 
(2) The giving of a notice of can- 
cellation, without making any demand 
for possession or attempting to enter, 
does not of itself operate to confer 
on the vendor any title to a cron 
previously planted or sowed by the 
purchaser. Roney v. H. S. Halvorsen 
COs Ne WienO 885 Ne Das pao Ge) 
Where the purchaser continues in pos- 
session after notice of cancellation 
and before reéntry, ouster, or the ob- 
taining of judgment, by the vendor, 
he is an adverse claimant under a 
bona fide claim of title, and he, rather 
than the vendor, is entitled to a crop, 
whether growing or severed. Cali- 
fornia Delta Farms v. Chinese Ameri- 
can Farms, 269 P. 448, 204 Cal. 524; 
Hovsepian v. HEskender, supra. 


24, WHarris v. Frink, 49 N.Y. 24, 10 
Am.R. 318. 


25. Harris v. Frink, supra; Sievers 
v. Brown, 56) PB. 171, 34. Ors 45545 (45 
L.R.A. 642. \ 

26. Sievers v. Brown, supra; Swen- 
son v. MelIlmoyle, (Alta.) [1930] 3 
Dom.L.R. 959. 

27. Zeigler v. Sawyer, (Tex.Civ. 
App.) 16 S.W.(2d) 894. 

28. llwood v. Pollard, (Tex.Civ. 
App.) 46 S.W.(2d) 731. 

29. Moen v. Lillestal, 65 N.W. 694, 
GY IDE BIE 

30. Wensler v. Tilke, 155 P. 946, 


97 Kan. 567. 

31. Rents, royalties, or profits: 
Determination of right to, in suit for 

specific performance see Specific 

Performance §§ 590, 594-600. 
Persons entitled to generally see 

Landlord and Tenant §§ 1205-1219. 
Under gas or oil lease see Mines and 

Minerals § 753. 

32. See Estates § 182. 

33. See Estates § 182; Landlord 
and Tenant §§ 1206, 1208, 1212. 

34 Ala.—Wootten v. Vaughn, 81 
So. 660, 202 Ala. 684; Rhodes v. Down- 
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not forfeit his right to. crops which have been previ- 
ously severed and threshed;?° but where, in response 
to the vendor’s request either to make payments or 
move off the property, the purchaser moves off, he 
is not entitled to the crops growing on the premises 
when he leaves them.*° 


[§ 792] 9. Rents and Profits?1—a. In General. 
Rent is incident to the reversion,?? and, as in the 
ease of a, grant, 
version generally,?* in the case of a conveyance 
from vendor to purchaser, rents subsequently accru- 
ing pass by the conveyance to the purchaser,** un- 
less expressly reserved to the vendor,?® while rents 
already accrued remain the property of the ven- 
Profits derived from real property ordinari- 


transfer, or assignment of the re- 


ing, 68 So. 788, 13 Ala.App. 494 [cert 
den 70 So. 1014]. 

Ark.—Barfield Mercantile Co. v. 
Connery, 234 S.W. 481, 150 Ark. 428; 
Latham v. First Nat. Bank, 122 S.W. 
992) (92 Ark. 35. 


Conn.—Valente v. Opper, 126 A. 706, 
101 Conn. 470. 


Ga.—Stewart Bros. v. Cook, 101 S.E. 
3804, 24 Ga.App. 509. 

Ill.—Singer v. Murphy, 170 N.E. 
777, 338 Ill. 620; Nelson v. Joshel, 137 
N.E. 389, 305 Ill. 420; Marx v. Oliver, 
92 N.E. 864, 246 Ill. 316; Elgin City 
Peas Co. v. Hancock, 183 Ill.App. 

o- 

Iowa.—First Trust Joint-Stock 
Land Bank, of Chicago, Ill. v. Ogle, 
221 N.W. 537, 208 Iowa 15; Clark v. 
Strohbeen, 181 N.W. 430, 190 Iowa 989, 
138 A.L.R. 1419; In re Boyle’s Estate, 
134 N.W. 590, 154 Iowa 249, 38 L.R.A. 
N.S. 420; Hall v. Hall, 129 N.W. 960, 
150 Iowa 277. 

La.—Lesseigne v. Cedar Grove 
Realty Co., 91 So. 136, 150 La. 641. 


Minn.—Fisher yv. Heller, 219 N.W. 
79, 174 Minn. 233. 

Mo.—Lunt v. Biehl, 
159 Mo.App. 361. 

Neb.—Stone v. Snell, 125 N.W. 1108, 
86 Neb. 581. 

Okl.—Hensley y. Hill, 
132 Okl. 27. 

Tex.—Davis v. Aydelott, (Civ.App.) 
238 S.W. 1011; Armstrong v. Gifford, 
(Civ.App.) 196 S/W: 723; Evans: ‘v. 
First Guaranty State Bank of South- 
mayd)  (CivsApp i 195) SSW. alae ae 
Vogel v. Zuercher, (Civ.App.) 185 S. 
AWWistin ich tf 

Wash.—Frerich v. Abrams, 166 P. 
792, 97 Wash. 460. 


35. Wootten v. Vaughn, 81 So. 660, 
202 Ala. 684; First Trust Joint-Stock 
Land Bank of Chicago, Ill. v. Ogle, 
221 N.W. 537, 208 Towa 15; Clark v. 
Strohbeen, 181 N.W. 4380, 190 Iowa. 989, 
13 A.L.R. 1419; Dolin v. Wachter, 
288 P. 616, 87 Mont. 466; Frerich v. 
Abrams, 166 P. 792, 97 Wash. 460. 


[a] Validity of reservation.—‘A 
vendor conveying land in fee to the 
vendee may reserve to himself the 
rents and profits thereof throughout a 
specified period.’’ Dolin v. Wachter, 
288 P. 616, 87 Mont. 466, 473. 

[b] Where possession is reserved 
to the vendor by the deed, the pur- 
chaser is not entitled to rents during 
the time the reservation is operative. 
Foals v. Geeslin, 247 P. 673, 120 Okl. 

36. Cutler v. Weibel, 170 N.E. 705, 
339 Ill. 62; Luly Stores Co. v. Hart- 
man, 235 Ill.App.-319; Konopka v. 
Cislo, 242 N.W. 786, 258 Mich. 615. 


140 S.W. 757, 
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For later cases, deveiooments and changes in the law see Annotations, same title and section number, 
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ly belong to a purchaser in possession of the prop- 
erty under a contract of purchase;*? and it is some- 
times held that a contract of sale passes to the pur- 
chaser the right to the rents not then due*’ and 
not reserved;*° but it is held in other cases that 
in the absence of a special contract to that effect 
the purchaser is not entitled to rents intermediate 
the date of the contract and the time he obtains 
a deed ;*° and, as expressly noted in some opinions,‘ 
under contracts of sale the right to or accountabil- 
ity for rents and profits as between vendor and pur- 
chaser frequently depends so largely on the facts 
and circumstances of the particular case and the 
consideration of other claims existing between the 
parties that it is difficult to lay down general rules 
on the subject. The question may depend on or be 
affected by the right to possession,*? the liability 
for or payment of interest on the purchase money,*? 
the fact of improvements having been made on the 
land by the purchaser,4* whether or not the pur- 
chase price has been paid,*® whether one of the par- 
ties 1s in default,*#® and whether a default or delay 
was unavoidable, merely negligent, or willful and 


37. Hall v. Ely, 108 A. 370, 91 N.J. 
Eq. 92; Ives v. Saunders, 164 S.E. 
394, 158 Va. 638; Sale v. Swann, 120 
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N.W. 41, 192 Iowa 1213]. 
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wrongful.47 Where, by consent or otherwise, the 
vendor is in possession during a period of time 
when the purchaser is entitled to possession, he is 
accountable to the purchaser for rents and profits 
in the same manner and to the same extent as a 
mortgagee in possession.*§ 

Fraud. If the contract of sale was procured by 


- fraud on the part of the purchaser, the vendor is 


entitled to recover the rents and profits of the prop- 
erty during the time the purchaser was in posses- 
sion.*® 


Apportionment. In the absence of a statutory 
or contractual provision for apportionment, rent is 
not apportionable as to time between vendor and 
purchaser.®° 


[§ 793] b. Under Express Agreement. The rights 
and liabilities of the parties as to rents and profits 
may, of course, be governed by express agreement,>! 
whereby the right to rents and profits may be re- 
served to the vendor,°? or given to the purchaser, 
either generally®* or in consideration of the pay- 
ment of interest on the purchase money,°‘ or on con- 


21; Johnson v. Siedel, 159 N.W. 677, 
178 Iowa 244; Wald v. Bien, 14 Ohio 
N.P.N.S. 145. Compare Laack v. Dim- 


(3) In case 


S.E. 870, 138 Va. 198. 

338. Able v. Gunter, 57 So. 464, 174 
Ala. 389; Soderman v. Bell, 143 S.W. 
595, 102 Ark. 83; Gagnon v. Veum, 169 
N.W. 174, 40 N.D. 563; Caruthers v. 
Leonard, (Tex.Commn.App.) 254 S.W. 
779 [mod (Civ.App.) 236 S.W. 189]; 
Rives v. James, (Tex.Civ.App.) 3 S.W. 
(2d) 932; J. B. Farthing Lumber Co. 
v. Williams, (Tex.Civ.App.) 194 S.W. 
453. ; 

[a] “Normally the purchaser of 
property is entitled to the rents.” 
Valente v. Opper, 126 A. 706, 101 Conn. 

(VU. 
- 39. Carmouche y. Jung, 102 So. 
518, 157 La. 441; Rives v. James, 
(Tex.Civ.App.) 3 S.W.(2d) 932; J. B. 
Farthing Lumber Co. vy. Williams, 
(Tex.Civ.App.) 194 S.W. 453. 


40. Jackson v. Creek, 94 N.E. 416, 
47 Ind.App. 541. 


[a] Where purchaser’s interest 
does not extend to ownership, legal or 
equitable, he is not- entitled to rents. 
Johnson v. Kroeker, 287 P. 241, 130, 
Kan. 620. 


41. Atchison, etc, R. Co. v. Chi- 
cago, “etc!, R. Co., 44 °N:.E. 823, 162 
Ill). (632, -35°L.R.A. 167 Prev 54 Ill. App. 
895]; Williams’ Heirs v. Wilson, 4 
Dana (Ky.) 507; Bartlett v. Blanton, 
4 J.J.Marsh. (Ky.) 426, 440. 


42. Bennett v. Kroger, 185 N.W. 7, 
192 Iowa 411; Johnson v. Siedel, 159 
N.W. 677, 178 Iowa 244. See Prichard 
v. Mulhall, 118 N.W. 43, 140 Iowa 1 
(where a person contracts with a 
broker for the purchase of land he 
is entitled to the rents and profits 
from the time when he is entitled to 
possession, but he cannot recover the 
same from the broker where the 
broker was not in possession and did 
not receive the same). 


[a] Where purchaser is not en- 
titled to possession (1) he is not en- 
titled to rent. Clark v. Richfield Oil 
Co. of California, (Cal.App.) 16 P.(2da) 
162; In re Boyle’s Estate, 134 N.W. 
590, 154 Iowa 249, 388 L.R.A.N.S. 420; 
Hall v. Hall, 129 N.W. 960, 150 Iowa 
277. (2) ‘This is true where he re- 
sells the property before he becomes 
entitled to possession thereof. Scott 
v. Habinck, 184 N.W. 817, 192 Iowa 
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to, possession, he is liable to the ven- 
dor for the rental value of the prop- 
erty. Barrell v. Britton, 155 N.E. 193, 
258 Mass. 383; Prouty v. Tupper, (S. 
D.) 236 N.W. 808. 


43. See infra § 796. 


44. Chalkey v. Henley, 12 S.W.(2d) 
18, 178 Ark. 635; Waggener v. Lyles, 
29 Ark. 47; Patrick v. Roach, 21 Tex. 
251; James v. Burbridge, 10 S:E. 396, 
33 W.Va. 272. 

{a] If purchaser makes default, 
he is not entitled to set off the value 
of his improvements against the ven- 
dor’s claim for rents and _ profits. 
ana v. McNickle, 23 P. 271, 82 Cal. 
122. 


Improvements by purchaser gen- 
erally see infra § 809. 


45. Wirich v. Leitschuh, 81 Ill.App. 
573; Tucker v. McLaughlin-Farrar 
Corel 29) Bao. OKI 32. 


Rents and profits before or after 
performance of contract generally see 
infra § 794. 

46. Leggott v. Metropolitan R. Co., 
L.R. 5 Ch. 716; Canadian Pac. R. Co. 
v. Fuller, 12 Alta.L. 190. 


Effect of default or delay in per- 
formance on right to, or liability for, 
rents and profits see infra § 795. 


47. Atchison, ete, R. Co. v. Chi- 
cago, etc., R. Co., 44 N.E. 823, 162 Ill. 
632, 35 L.R.A. 167 [rev 54 Ill.App. 
395]; In re Hershey’s Estate, 63 A. 
296, 213 Pa. 601. 


48. Pearce v. Third Ave. Improve- 
ment Co., 128 So. 396, 221 Ala. 209; 
Ashurst v. Peck, 14 So. 541, 101 Ala. 
499; Hamner v. Starling, 50 S:W.(2d) 
615, 185 Ark. 948; McGinnis v. Less, 
227 S.W. 398, 147 Ark. 211; Missouri 
Paci yRy., Co. Vv. Frost, 225-S. Wi: 645; 
146 Ark. 472; Hill v. Preston, 34 S.W. 
(2d) 780, 119 Tex. 522 {rev (Civ.App.) 
296 S.W. 925]; Armstrong v. Gifford, 
(Tex.Civ.App.) 196 S.W. 723; Siemers 
V« Hunt, 65)S.W., 62, 66 S.W. 115, 28 
Tex.Civ.App. 44. 


Accountability of mortgagee in pos- 


session for rents and profits see 
Mortgages § 606. : 
49. Stewart v. Marsham, 2 Ohio 


Cir Dec.. 471, 1. Ohio. Cir.Dec. 594, 
50. Handlan vy. Bennett, 51 F.(2d) 


mick, 273 P. 50, 95 Cal.App. 456, 469 
(answering a contention that an agent 
exceeded his authority when he in- 
serted in the contract of sale a pro- 
vision for the prorating of rents by 
stating that ‘‘the law would have done 
the same’’). 


note in contract see infra § 

51. Binford v. Thomas, 47 N.E. 
1075, 18 Ind.App. 330; Bourne v. 
Bourne, 17 S.W. 448, 92 Ky. 211, 13 
Ky.L. 545; Ouachita Nat. Bank v. Mc- 
Ilhenny, 125 So. 69, 169 La. 258; Lep- 
pington v. Freeman, 66 L.T.Rep.N.S. 
357, 40 Wkly.Rep. 348. 

[a] Construction and application 
of agreement.—Where two persons 
agree in writing to exchange resi- 
dential premises, and the second party 
is given the option of paying a certain 
amount in cash, instead of conveying 
his own property, a further provision 
in the agreement that if the first par- 
ty shall vacate his property sooner 
than the time stipulated the second 
party shall pay rent for his own house 
between the time of such vacation and 
the surrender of his own house, is 
to be construed as not intended to ap- 
ply in the event the option to pay in 
cash is exercised. Hay v. Baer, 48 
Pa.Super. 231. 


52. Binford v. Thomas, 47 N.E. 
1075, 18 Ind.App. 330; Bourne v. 
Bourne, 17 S.W. 443, 92 Ky. 211, 13 
Ky.L. 545. 


[a] Purchaser must account to the 
vendor for the rent reserved by the 


vendor. Kyles v. Tait, 6 Gratt. (47 
Va.) 44. 
[b] Option contract has been con- 


strued to give the owner of the land 
the right to reserve the rents arising 
out of the growing crops on the con- 
summation of a sale under the option. 
Roberts v. Armstrong, (Tex.Commn. 
App.) 231 S.W. 371 [rev (Civ.App.) 
212 S.W. 227]. 

53. Fitch v. Windram, 67 N.E. 965, 
184 Mass. 68. 

54. Metropolitan R. Co. v. Defries,. 
2, Q 5B Di, 388i). 

Rents and profits as correlative 
ae interest generally see infra § 
796. 
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dition that the purchase price is paid by a specified 
date,’ or the contract may provide some plan of 
division or apportionment.®® 


[§ 794] c. Before or after Performance or Tender 
or Time Fixed Therefor—(1) In General. In the 
absence of agreement the vendor is entitled to all 
rents and profits which have acerued prior to the 
date of the contract;>7 and while it is said that 
different rules have been laid down as to the time 
thereafter at which he will become accountable there- 
for,°* the general rule is that the vendor rightfully 
remaining in possession is entitled to the rents and 
profits aceruing between the date of the contract and 
the time fixed for its completion by conveyance or 
transfer of possession to the purchaser.®® Converse- 
ly, where the contract fixes a definite date for per- 
formance, the purchaser is entitled to rents and prof- 
its from that date®® unless there is a delay in per- 
formance due to his fault.°+ A contract obligating 
an agent either to purchase the property himself or 
sell 1t to third persons does not entitle him to rents 
until he complies with its terms and demands*a 
deed ;°2 and in the ease of an option, the owner of the 
land is entitled to the rents until the holder of the 
option tenders full compliance with its terms and be- 
comes entitled to receive a conveyance in accordance 


55. Jackson v. Creek, 94 N.E. 416,)fard 395, 65 Reprint 971. 
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therewith;*3 but where a purchaser has complied 
with his part of the contract and is entitled to pos- 
session, he is entitled to the rents and profits from 
that time.°+ 


[§ 795] (2) Default or Delay in Performance.** 


"The vendor may be entitled to, and not liable for, 


rents and profits where there is a delay or default 
in performance by the purchaser;*® but if the ven- 
dor himself rents the property and collects the rents 
and does not turn the same over to the purchaser or 
eredit the amount on the purchase price, he is not 


entitled to recover anything further in the way of 
‘profits from the purchaser.®? 


Likewise, the pur- 
chaser may be entitled to, and not liable for, rents 
and profits where there is a delay or default in 
performance due to the fault of the vendor;°* but 
even though the grantor of an option cannot give a 
good title at the proper time, the holder of the 


option is not entitled to rents and profits where 


he does not tender the purchase money.°®® 

[§ 796] d. Rents and Profits Correlative with 
Interest.7° The right to or accountability for rents 
and profits is frequently treated as correlative with, 
or dependent on, the liability for, or payment of, 
interest on purchase money,’! the one being ordi- 


never received any and rented the 


[§§ 793-796 * 


47 Ind.App. 541. 

56. Pige v. Kelley, 268 P. 468, 92 
Cal.App. 329; Friedman v. Cohen, 129 
A. 2425) 3: N.S2Mase.: .620; ) lesterav. 
Lawton, 78 N.Y.S. 847, 38 Mise. 772. 


{a] Provision in escrow instruc- 
tions (1) for the prorating of rents 
is a part of the contract where the 
agreement and escrow instructions re- 
late to the same sale and the instruc- 
tions refer to the agreement. Pigg 
v. Kelley, 268 P. 463, 92 Cal.App. 329. 
(2) Construing instruments together 
generally see supra § 208. 


[b] While contract is in force the 
method of division provided therein 
is proper; but when the scheme is 
abandoned and the purchaser becomes 
charged with a duty to return the 
property to the vendor, the latter is 
entitled in equity to all of the rents. 
Rudiger v. Coleman, 126 N.E. 723, 228 
N.Y. 225 [motion den 122 N.E. 223, 
DAD Neve Tod]: : 


57. Page v. Lashley, 15 Ind. 152; 
Matthews v. Alsworth, 12 So. 518, 45 
La.Ann. 465; Hughes v. Forsythe, 26 
Ohio Cir.Ct.N.S. 13; Tremont & Wind- 
sor Hotel Co. v. Gammon, 91 S.W. 337, 
41 Tex.Civ.App. 1. 


[a] Rents collected by the vendor 
when due prior to the time when the 
parties finally came to an agreement 
and consummated the sale by the 
execution of a deed and payment of 
the purchase price belong to the ven- 
dor. Sachs v. Norton-Wheeler Stave 
Co., 240 S.W. 16, 153 Ark, 212. 


58. Singer v. Solomon, 8 Pa.Dist. 
402. 

59. Owings v. Norton & Dodge, 1 
A.K.Marsh. (Ky.) 573; Hughes v. 
Forsythe, 26. Ohio Cir:Ct.N-S.. 13; 
Singer v. Solomon, 8 Pa.Dist. .402; 
Leppington v. Freeman, 66 L.T.Rep. 
N.S. 357. 

[a] Fines accruing after the date 
of the contract of sale but prior to the 
date fixed for its completion belong to 
the vendor and not to the purchaser. 
Garrick v. Camden, 2 Cox. Ch. 231, 30 
Reprint 107; Cuddon v. Tite, 1 Gif- 


60. Old Time Petroleum Co. v. Tur- 
col, (Del.Ch.) 156 A. 501; Gage v. Les- 
lies.254 Pi-362-, 23) Kane utes, Baness 
Vv. Barret, 18 A: 2507-16 Rl 6155 Péo- 
ples’ Loan, etc., Co. v. Bacon, 27 Grant 
Ch. (Ont.) 294. 


6I. See infra § 795. 


62. Hagelstein v. Campbell, (Tex. 
Civ.App.) 209 S.W. 461. 


63. Rudiger v. Coleman, 126 N.E. 
723, 228 N.Y. 225 [motion den 122 N. 
BH. 223, 225 N.Y. 662]; Roberts v. Arm- 
strong, (Tex.Commn.App.) 231 S.W. 
3871 [rev (Civ.App.) 212 S.W. 227]. 

64. Brown v. Grady, 92 P. 622, 16 
Wyo. 151. + 

65. Effect of rescission of contract 
see supra §§ 421, 512. 

66. Cal.—Hannan vy. MecNickle, 23 
Pe2il U8 25 Cal e212. 


Iowa.—Carter v. Walters, 59:N.W. 
201, 91 Iowa 727. 


Me.—Bartlett v. Jones, 60 Me. 246. 
N.Y.—Leerburger v. Watson, 154 


N.Y.S. 577, 169 App.Div. 48; Clark v. 
Hale, Clarke 349. 


Eng.—Leggott v. Metropolitan R. 
Co;, LR. 3) (Che (16s Dakin’ v: (Copen 2 
ee 170, 3 Eng.Ch. 170, 38 Reprint 

9. ; 

Sask.—Cowie v. McDonald, 10 Sask. 
L. 218. 

67. Ladd v. Lilly, 69: Ga. 335. 

68. Iowa.—Muir v. Bozarth, 44 
Iowa 499. 

Pare ik de v. Smith, 17 B.Mon. 


Mich.—Glanbin vy. Kousin, 229 N.Ww. 
417, 249 Mich. 603.. 


N.J.—Bancone v. Drovan, 
287, 11 N.J.Mise. 198. 


N.Y.—Kemp v. Levy, 205 N.Y.S. 545, 
123 Mise. 379. 


And see Hall vy. Huffhines, 105 
S:W. “b2geea7 Rex CivcApp. weve. (it 
the contract fails through a _ fail- 
ure of title on the part “of the ven- 
dor, the purchaser is not liable to the 


165 A. 


‘vendor for rents and profits where he 


premises on the vendor’s assurance 
that a good title would be furnished, 
and on learning of the defect told the 
vendor to look to the tenants for 
rents); City of Eau Claire v. Hau 
Claire Water Co., 119 N.W. 555, 137 
Wis. 517 (the vendor is liable to ac- 
count at least for profits actually 
received). 


But see Giroir v. Veith, 125 So. 164, 
12 La.App. 430 (stating that where 
a purchaser takes possession under a 


contract of sale, but the sale does not . 


take place on account of the title to 
the property being rejected, the pur- 
chaser owes rent to the vendor for the 
time of the former’s occupancy, but 
emphasizing the fact that the sale 
does not take place, rather than the 
cause of the failure, and holding that 
the mere storing of building material 
on the premises with the consent of 
the vendor is insufficient to establish 
possession and. occupancy within the 
meaning of the rule). 


{a] Time.—Where the vendor has 
remained in possession, and there has 
been a delay in performance through 
his fault, he is liable for the rental 
value of the property from the time 
when, according to the terms of the 
contract, it should have been per- 
formed. Bostwick v. Beach, 9 N.H. 
41, 103 N.Y. 4143 Wald v. Bien, 14 
Ohio N.P.N.S. 145. 


69. In re Levinson, 299 F. 268 [aff 
295 EF. 144]. 


70. Interest generally see supra 
738-742. y is ss 


71. N.Y¥.—Turner v. Bryant, 137 N. 
Y.S. 466, 469, 152 App.Div. 601 [aff 109 
N.E. 1094, 215 N.Y. 669, and quot Cye]. 


S.C.—Singleton y. Cuttino, 92 S.E. 
1046, 107 S.C. 465. 


S.D.—Hoffman v. Kleinjan, 224 N. 
W. 187, 54 S.D. 634. 


_Tex.—Jones v. Jones, 49 Tex. 683; 
Siemers, v. Hunt, 65 S.W. 62, 66 S.W. 
115, 28 Tex.Civ.App. 44: 


Eng.—Wilson v. Clapham, 1 Jac.& 


W. 36, 87 Reprint 289; Nicholson y. 
Nicholson, 5. L.J.Ch. 51. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


: 


— -§§ 796-799] 


narily treated as equivalent to the other,7? and the 
cases proceeding on the principle that, unless there 


is some agreement or equitable consideration to the 


contrary, one party should not have both the prop- 
erty and the purchase money or the proceeds there- 
of without accountability for either.*? In equity, 
from the time that the contract should be completed 
the vendor is ordinarily regarded as,entitled to the 
purchase money’* or interest thereon,*® and the 
purchaser, to the property’® or its rents and prof- 
its;’* and therefore the vendor, if he has the use 
of the property and receives or is awarded interest, 
should account for the rents and profits;7® and the 
purchaser, if he receives or requires the vendor to 
account for the rents and profits, should pay interest 
on the purchase money.7® This rule, while most fre- 
quently invoked with regard to a period of delay in 
completing the contract after the time contemplat- 
ed,8° may also apply from the date of the contract,*? 


and may be applied in adjusting the rights of the’ 


parties where the contract entirely fails of com- 
pletion.82. The general rule as stated is subject to 
some qualifications and exceptions®® where its ap- 
plication would be inequitable and unjust;** and 
under some circumstances the vendor may be enti- 
tled to interest without being accountable for rents 
and profits,8® or the purchaser may be entitled to 
rents and profits without being accountable for in- 
terest. 


[§ 797] e. Purchaser Wrongfully Deprived of 


72. Morton v. Ridgeway, 3 J.J.{2 Madd. 28, 56 Reprint 245. 
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Possession.*7 A vendor who wrongfully dispossess- 
es a purchaser who is rightfully in possession will 
be hable to him for the rents and profits during the 
time he is kept out of possession;*® and the same 
rule applies where the vendor retakes possession 
without the consent of the purchaser.°® The liabil- 
ity of a vendor, who has wrongfully failed or refused 
to deliver possession to the purchaser, has been held 
to be for the reasonable rental value of the proper- 
ty,°® rather than the amount for which he actually 
rented it.94 


[§ 798] f. To Whom Rents Are Payable. If by 
the contract the purchaser is entitled to rents and 
profits,®? they are properly payable to him so long 
as his rights in the property continue under the con- 
tract.°? Likewise, where, by virtue of a reservation 
in the contract or deed, the vendor is entitled to 
rent,®* the tenant is lable to the vendor therefor 
so long as the latter’s right to collect it continues ;%° 
and a vendor who lets the purchaser into possession, 
but retains title as security, may under some cir- 
cumstances on notice require tenants to pay the 
rent to him for application on interest and prin- 
cipal.°® . 


After extinguishment of title of vendor, a pur- 
chaser in possession, if accountable for rents and 
profits, is accountable to the real owner®’? and not 
to the vendor under whom he acquired possession.?§ 


[§ 799] 10. Encumbrances,®® Since the purchas- 


is in default, the vendor is entitled to 


81. Schott v. Sloan, 84 P, 117, 72 


Marsh. (Ky.) 254; White v. Tucker, 
52 Miss. 145; Guthrie v. Pugsley, 12] tan. 545. 
Johns.  CN.YDstel2'65 Patterson v. 


Stewart, 6 Watts & S. (Pa.) 527, 40 
Am.D. 586. ; 

73. Wirich v.. Ueitschuh, 81 Ill.App. 
573; Scott v. Sloan, 84 P. 117, 72 Kan. 
545; Crockett v. Gray, 18 P. 905, 39 
Kan. 659; Witmer v. Delone, 74 A. 347, 
225 Pa. 452; In re Hershey’s Estate, 
68 A. 296, 213 Pa. 601;° Siemers ‘Vv. 
Hunt, 65 S.W. 62, 66 S.W. 115, 28 Tex. 
Civ.App. 44. 

Possession of both property and 
purchase price by purchaser generally 
see supra § 786 

74, See supra §§ 262, 716. 

75. See-supra § 738 et seq. 

76. Right to: 

Conveyance see supra § 671 et seq. 
Possession see supra § 784. 

77. See supra § 794. 

78. Ill—Marx v. Oliver, 
864, 246 Ill. 316. 

Iowa.—Ferguson v. Epperly, 103 N. 
W. 94, 127 Iowa 214. 

Ky.—Bean v. Brown, 259 S.W. 47, 
202 Ky. 215. 

Ohio.—Wald v. Bien, 14 Ohio N.P. 
N.S. 145. 

Pa.—Witmer v. Delone, 74 A. 347, 
225 Pa. 452. 

S.D.—Severson v. Hide, 216 N.W. 
581, 52 S.D. 20 [mod 203 N.W. 199, 
48 S.D. 142]. 

Va.—Hundley v. Lyons, 5 Munf. (19 
Va.) 342, 7 Am.D. 685. 

Eng.—Wilson v. Clapham, 1 Jac.& 
W. 36, 37 Reprint 289; Acland v. Cum- 
ing, 2 Madd. 28, 56 Reprint 245. 

79. See supra § 742. 

80. Old Time Petroleum Co. v. Tur- 
col,” (DeliChy )vli56 A.6015 oIn re! Her- 
shey’s Hstate, 63 A. 296, 2123 Pa. 601; 
Hundley v. Lyons, 5 Munf. (19 Va.) 
342, 7 Am.D. 685; Acland v. Cuming, 


92 N.E. 


[a] hus, where the contract of 
sale and the deed to the property are 
placed in escrow to be delivered to the 
purchaser on payment of the purchase 
price, and the purchaser pays interest 
from the date of the contract, he is 
entitled to the rents and profits from 
the same date. Scott v. Sloan, 84 P. 
117, 72 Kan. 545. 


82. White v. Tucker, 52 Miss. 145; 
Prater v. Miller, 10 N.C. 628. 

[a] After eviction by a third per- 
son having a paramount title, if the 
purchaser recovers from the vendor 
the purchase money paid and also re- 
covers interest thereon, he must ac- 
count for the rents and profits re- 
ceived while in possession. -Morton’s 
Heirs v. Ridgeway, 3 J.J.Marsh. (Ky.) 
254. 

§ an rescission of contract see supra 

05. 

83. Beckwith v. Clark, 188 F. 171, 
TOC Cw. 420 0s cA LCHISON, CLC. Rh. (CO: 
v. Chicago, etc., R. Co., 44 N.E. 823, 
HOZeLUMO32,00) Lekk.A. Low [rev 54 Tt. 
App. 395]; Leggott v. Metropolitan R. 
Co., L.R. 5 Ch.. 716; People’s Loan, 
ve Co. v. Bacon, 27.Grant Ch. (Ont.) 


[a] General rule does not apply in 
the case of a sale of real and personal 
property together with a going busi- 
ness taking it as of a date prior to the 
time of the contract and paid for in 
a round sum ona day prior to the date 
named for payment. Holyoke En- 
velope Co. v. U. S. Envelope Co., 72 
N.E. 58, 186 Mass. 498. 

84 Beckwith v. Clark, 188 F. 171, 
110 C.C.A. 207; Williams v. Wilson, 
4 Dana (Ky.) 507. 

85. Leggott vy. Metropolitan R. Co., 
Tpit hone L 1 Ah; 

[a] For example, if under the con- 
tract the vendor is to retain posses- 
sion until payment and the purchaser 


interest without accounting for rents 
and profits. ‘Leggott v. Metropolitan 
RCo Re beChwi1 6, 

86. See cases infra this note. 

[a] This is true where: (1) The 
delay in completing the sale was due 
to the wilful and wrongful refusal 
of the vendor. Atchison, ete., R. Co. 
v.. Chicago; ete., R. Co., 44 N.H. 823, 
162 I1l..632; 35. 1.R.A.-167 f[rev, 54 111. 
App. 395]. (2) The vendor has failed 
or refused to convey and the purchas- 
er has not only tendered the purchase 
money, but has also deposited.it sub- 
ject to the order of the vendor or has 
kept it set apart for the purpose of 
payment, so that he has had no use 
of, or benefit from, it. Beckwith v. 
Clark, 188 F. 171, 110 C.C.A. 207; Hau 
Claire v. Eau Claire Water Co., 119 N. 
W...555, 137, Wis. 17. 


87. Right to possession as affect- 
ing right to rents and profits general- 
ly see supra § 792. 

88. Parsons v. Lunsford, 55 S.W. 
885, 21 Ky.L. 1536. 

89. Shawhan v. Long, 26 Iowa 488, 
96 Am.D. 164; Wykoff v. Wykoff, 3 
Watts & S. (Pa.) 481. 

90. Highbaugh v. Nolan, 270 S.W. 
64, 207 Ky. 804. 

91. Highbaugh v. Nolan, supra. 

92. See supra § 793. 

93. Picot v. Douglass, 46 Mo. 497. 

94. See supra §§ 792, 793. 

95. Dolin v. Wachter, 288 P. 616, 
87 Mont. 466. 


96. Hook, Skinner & Co. v. Fent- 
ress, 62 N.C. 229. 


97. Webb v. Conn, 1 Litt. (I<y.) 82, 
13 Am.D. 225. 


98. Webb v. Conn, supra. 
99. Encumbrances: 
As: 
Affecting performance by 
see supra §§ 576-632. 


vendor 
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er is ordinarily entitled as a matter of law to a good 
title free of eneumbrances,! it is the duty of the 
vendor prior to the time of the conveyance to re- 
move any existing encumbraneces,? whether he has 
agreed to covenant against encumbrances or not;* 
but after a conveyance is executed the rights and 
habilities of the parties will, in the absence of fraud 
or mistake, ordinarily depend on the terms and cov- 
enants in the deed. Of course, in so far as the 
question of encumbrances is expressly provided for 
by the contract, the rights of the parties will de- 
pend on the proper construction of the agreement.® 
If the purchaser agrees ta pay or assume an existing 
encumbranee, he must protect or indemnify his ven- 
dor in regard thereto;®> and in some,’ although not 
other,® jurisdictions, such an agreement will be im- 
plied where the sale is made subject to an encum- 
brance and a deduction from the purchase price is 
made on this account; but the purchaser is not 
personally lable to the ercditor for the payment of 
an encumbrance unless he has expressly or impliedly 
agreed to pay the same,? and a mere recital that the 


As:—Cont’d 5. Gibbs v. People’s 
; { -_| N.E. 1060, 198 T2l. 307; 
Defense in action to collect pur Hore | ol Pe GOT. 


chase price see infra §§ 1411, 1412. 
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50 Kan. 64; 


[§ 799 
property is sold subject to an encumbrance is not 
sufficient to create a personal liability.t° On the 
other hand, the terms of the transaction may be 
such that it is incumbent on the grantor to pay the 
interest and principal of an existing encumbrance 
where they become due‘! or, in default thereof, to 
reimburse the purchaser for all moneys which he has 
been compelled to pay for this purpose;** but the 
purchaser may, by his own acts or omissions, put 
himself in a position where he may not complain 
of the vendor’s failure to perform his obligation.** 


Under statutes in some jurisdictions, the vendor, 
in the absence of a stipulation to the contrary, is 
bound to protect the property in the hands of the 


‘purchaser against charges with which it is burden- 


ed.!4 4 


Apportionment of interest on assumed encum- 
brance. In the absence of a statutory or contractual 
provision for apportionment, a purchaser under an 
ordinary contract for the purchase of real property 
is not entitled to an apportionment of accrued inter- 


Nat. Bank, 64 
Tarr v. Ault- 


material for erecting a building, and 
the grantee assumed the debt, as be- 


Fuller | tween them, the grantee thereby be- 


Assumption or payment. of, as mode v. Wright, 18 Pick. (Mass.) 4038. came the principal debtor, and the 
of paying purchase price see supra| [a] Construction and operation of pnweeree Wale aes ae ate Gon 99 

i rovisions. awy er f se rus * 
§§ 770, 771. Das eulox Pac Bovine ies OF DueN is! N.E. 83, 206 N.Y. 637 [aff 126 N.Y.S. 


Liability to pay amount secured by, ree 


to holder see infra §§ 820-824. 


A particular provision 
contract for sale of, land subject to 


mn | 753, 141 App.Div. 866]. 


On sale of mortgaged premises see 

Mortgages § 744 et seq. 

1. See supra § 576 et seq. 

22) Ebunter: hv. \OUNele Lo Alas 9375 
Frazier v. Boggs, 20 So. 245, 37 Fla. 
307; Morange v. Morris, 34 Barb. (N. 
VE) io limiatve se App yDec S14. oa ceves 
48, 32 How.Pr. 178]; In re Summers, 
23 Pa.Dist. 983. 


Remedying defects in title general- 
ly see supra §§ 652-660. 

3. Hunter v. O’Neil, 12 Ala. 37. 

4 Hunter v. O’Neil, 12 Ala. 37; 
Cullum v. Mobile Branch Bank, 4 Ala. 
21, 37 Am.D. 725. But see Leipold v. 
Epler, 198 Ill.App. 618 (an undertak- 
ing of a grantee recited in a deed to 
assume and pay incumbrances on the 
property purchased is a simple con- 
tract; it is not one of the essential 
parts of a deed of conveyance, and is 
in fact extraneous and collateral to 
The) Ys 5 

[a] Acceptance of deed containing 
a covenant that all encumbrances 
shall be removed within a certain 
time, except a certain mortgage, is in 
effect an agreement to hold the estate 
subject to a mortgage for that amount 
to be charged on it. Brown vy. South 
Boston Sav. Bank, 19 N.H. 382, 148 
Mass. 300. 

[b] Exhibiticn or annexation to 
the act of sale of a certificate of mort- 
gages does not relieve the vendor 
from his express warranty against all 
encumbrances. Butchert v. Ricker, 11 
La.Ann. 489. 

[c] Where deed is delivered by 
mistake before all of the purchase 
money is paid or secured, the vendor 
will be permitted to protect himself 
by keeping alive in the hands of a 
trustee an encumbrance on the prem- 
ises created by himself, although the 
deed contains covenants of general 
warranty against all encumbrances. 
Neville v. Demeritt, 2 N.J.Mq. 321. 


Covenants against encumbrances 
see Covenants §§ 46, 63, 109-127, 230-— 
234. 


prior mortgages has been construed 
to mean that payments should reduce 
prior mortgages as well aS a pur- 
chase-money mortgage and to give to 
the purchaser the right to withhold 
payment of any installment until as- 
sured that it will effect an equal re- 
duction in the prior liens on the prop- 
erty. Eckerson v. Tanney, 235 F. 
415. (2) Where two parties exchange 
Jands and one agrees as a part of the 
consideration to pay off a certain en- 
cumbrance on the land conveyed by 
him and he fails to do so, and the oth- 
er party is compelled to pay the same, 
the latter may proceed against the 
former for the amount so paid and 
may enforce a vendor’s lien therefor 
on the property conveyed by him. 
Lowry v. Downey, 50 N.E. 79, 150 Ind. 
364. (8) A vendor, selling land in- 
cumbered with a mortgage, and sub- 
ject to it, as well as to an executory 
contract of sale assigned in connec- 
tion therewith, and on which pay- 
ments were due and unpaid, was not 
required to pay the mortgage to pre- 
vent foreclosure so that payments un- 
der the executory contract of sale 
could be maintained, where the pur- 
chaser got what the contract assumed 
to convey, and it did not impose on 
the vendor the obligation of paying 
the mortgage or any part of it. Allen 
v. Greene, 226 P. 530, 26 Ariz. 435. 


6. Iowa.—Wood v. Smith, 50 N.W. 
581, 51 Iowa 156. 

Miss.—Natchez Ins. 
21 Miss. 182. 

N.Y.—Russell v. Pistor, 
ba Ani. Ds 1509: 

N.iC.—Henry v. Heggie, 79 S.E. 982, 
16S) INEC web 2a 

Ohio.—Thompson y. Thompson, 4 
Ohio St, 333. 


Cox vs. Etelime 


fig ON Yeon Clete 


a 56 A. 1074, 
200 Pa. Si Taylors v0 ereston,. 79 
Pa. 436; Buckley’s Appeal, 48 Pa. 


491, 88 Am.D. 468. 
Ont.—Canavan yv. Meek, 2 Ont. 636. 


[a] Relationship of parties.— 
Where the grantor owed for labor and 


7. Thompson v. Thompson, 4 Ohio 
St..333; Greenspan v. Margolis, 70 
Pa.Super. 373 [foll Yeager v. Jean- 


nette Vand Co, W0y Pa Supers 4s 
See Dobkin v. Landsberg, 116 A. 814, 
273 Pa. 174 (one who has purchased 
property subject to a mortgage is 
obliged to indemnify his vendor 
against loss resulting from the mort- 
gage, either because of general eq- 
uitable principles, or by an implied 
contract, and this obligation arises 
as soon as he takes possession under 
the contract of purchase and contin- 
ues at least till delivery of the deed 
of conveyance). 


[a] If judgment debtor satisfies 
execution on land which has been 
sold subject to the execution, the 
purchaser of the land is bound to 
repay to the judgment debtor the 
amount so paid. Natchez Ins. Co. 
v. Helm, 21 Miss. 182. 

Sale subject to mortgage see Mort- 
gages § 757. 


8. Henry v. Heggie, 79 S.E. 982, 
163 EN. Caso 2i8e 

9 See infra § 822. 

10. See infra § 821. 

11. Henderson vy. Lott, 136 S.E. 


403, 163 Ga. 326; Burk v. Brown, 108 
N.E. 252, 58 Ind. App. 410. 

[a]. Promise to pay secured in- 
debtedness implies that payment is 


to be made when the debt becomes 
due. Burk v. Brown, 108 N.E. 252, 
58 Ind.App. 410. 

12. Henderson vy. Lott, 136 S.BE. 
403, 163 Ga. 326. 

13. Utz v. Taylor, 139 N.Y.S. 1025, 
155 App.Div. 360; Armondi v. Lock- 


man, 282) Yas. ‘GSE. 133 Mise. 390; 
Lundgren v. Spencer, 282 P. 58, 154 
Wash. 254, 


14. Long v. Grisham, 123 So. 492 
11 La.App. 436. 


[a] Retention of amount by pur. 
chaser.—The purchaser has a right 
to retain out of the price a sufficient 
amount to discharge an encumbrance 
on the property. Jaenke v. Taylor, 
106 So. 711, 160 La. 109. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ey 
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est, not due and payable, under an encumbrance sub- 


ject to which he takes title.15 


[§ 800] 11. Taxes and Assessments!*—a. In Gen- 
eral. The state in providing for the assessment and 
collection of taxes may authorize the assessment of 
the property either to a vendor as legal owner or to 
a purchaser in possession,'? and may adopt cumula- 
tive remedies against both vendor and purchaser ;1$§ 
but the resulting liability to the public for the pay- 
ment of taxes does not necessarily control as to the 
ultimate liability therefor as between the parties.?® 
This lability may be dependent on the provisions 
of the contract,?° or, after conveyance, on the cove- 
nants in the deed, or it may depend on the provi- 
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er where they were prepared simultaneously and the 


deed was placed in escrow for future delivery.?? 


issues.7® 


sions of both the contract and deed construed togeth- 


15. Al-Dit Realty Co. v. Hefferon, 
233 N.Y.S. 588, 225 App.Div. 567. 
But see Laack v. Dimmick, 273 P. 50, 
95 Cal.App. 456, 469 (where, in up- 
holding the authority of an agent to 
insert in a contract of sale a provision 
for the prorating of interest on an 
encumbrance which the buyer was to 
assume, the court said that “the law 
would have done the same’’). 

16. Redemption from tax sale by 
purchaser see Taxation § 1693. 


17. See Taxation § 187. 


18. Harrington’ v. Hilliard, 
Mich. 271. 


Personal liability of purchaser or 
grantee to state or municipality for 
tax, assessment, or tax penalty see 
Municipal Corporations §§ 3587, 4540; 
Taxation §§ 1353, 1383. 

Taxation of interests of both ven- 
dor and purchaser see Taxation § 79. 


19. Athens Nat. Bank v. Danforth, 
7 S.E. 546, 80 Ga. 55; Harrington v. 
Hilliard, 27 Mich. 271; Angel v. Ba- 
shaw, 73 A. 23, 82 Vt. 252, 18 Ann.Cas. 
449 and note. 

[a] Fact that property is listed 
for taxation under head of person- 
alty does not conclude the grantee 
from .proving that in fact it is realty, 
in an action by the grantor to deter- 
mine which party is liable for the 
taxes. Colorado Fuel, etc., Co. v. 
Pueblo Water Co., 53 P. 232, 11 Colo. 
ApDiis52. 

Recovery of taxes or assessments 
paid see infra §§ 804-806. 


20. Ky.—Glenmary Land Co v. 
Stewart, 290 S.W. 503, 217 Ky. 635. 


Mass.—Hamilton v. Coster, 144 N. 
BE. .226, 249 Mass. 391. 


Minn.—Lake Phalen Land, etc., Co. 
v. Stees, 56 N.W. 59, 54 Minn. 471. 


Mo.—Everett v. Marston, 85 S.W. 
540, 186 Mo. 587. 


N.Y.—Luyster v. Joseph, 71 N.E. 
458, 179 N.Y. 53. 

[a] Validity of contract.—‘‘As 
between themselves, the parties can, 
of course, enter into any agreement 
they see fit in reference to the pay- 
ment of taxes, whether they have 
been actually determined as_ to 
amount or not, or whether the lien 
has attached or not.’’ Carstens v. J. 
Ba Powles'& 'Co, 95 Pa LOL. it 
Wash. 588, 590. 

[b] Construction of contract.—(1) 
If the contract is ambiguous the ordi- 
nary rules of construction must be 
applied in ascertaining the intention 
of the parties. Miller v. Eheinzweig, 
29 N.Y.S. 466, 79 Hun 1. (2) The en- 
tire contract must be considered and 
all of its provisions construed to- 
gether. Gibbs v. People’s Nat. Bank, 
64 N.E. 1060, 198 Ill. 307; Dobbert v. 
Kruse, 161 N.W. 450, 179 Iowa 1069. 


Liability of particular party under 


27 


contract see infra §§ 801, 802. 


Taxes or assessments as affecting 
performance by vendor generally see 
supra §§ 627-629. 

21. Bellamy v. Wessels, 77 A. 
1034, 80 N.J.Law 630; Portland Ter- 
minal Inv. Co. v. Porter Industrial 
Co., 289 P. 1048, 183 Or. 205; Peters 
v. Myers, 22 Wis. 602; Corbett v. 
Taylor, 23 U.C.Q.B. (Ont.) 454. Com- 
pare Glenmary Land Co. v. Stew- 
ants) 29.0) SOW.) 15038, N21 iKcyae 635, 607. 
(a deed made subsequent to a con- 
tract of sale was merely evidence of 
the sale made previously ‘‘and the 
respective rights and liabilities of the 
contracting parties were fixed by the 
contract and their obligations are 
referable to that date and not to the 
date of the deed’’). 


Taxes and assessments as breach 
of covenant: 

Against encumbrances see Covenants 

§§ 116-119. 

Of warranty see Covenants § 147. 

22. Portland Terminal Inv. Co. v. 
Porter Industrial Co., 289 P. 1048, 133 
Or. 205. 

23. Colo.—Rambo vy. Armstrong, 
100 P. 586, 45 Colo. 124; McCord Mer- 
cantile Co. v. McIntyre, 138 P. 59, 25 
Colo.App. 376. 


Iowa.—Shaw v. Orr, 30 Iowa 355. 
Kan.—Gault v. Hurd, 172 P. 1011, 


103 Kan. 51; Everett v. Dilley, 17 P. 
661, 39 Kan. 738; Greer v. McCarter, 
5 Kan. 17. 


Ky.—Barrett v. Dark Tobacco 
Growers’ Co-op. Ass’n, 3 S.W.(2d) 634, 
223 Ky. 244; Hughes v. McCreary, 86 
S.W. 522, 27 Ky.L. 666. 


Neb.—Campbell v. McClure, 63 N. 
W. 920, 45 Neb. 608; McClure v. 
Campbell, 40 N.W. 595, 25 Neb. 57. 


Okl.—Johnston  v. Mohrabacker, 
247 P. $89, 118 Okl. 244; Neilson v. 
Lipe, 128: P. 259, 36 Okl. 25. 


Wis.—Atwood v. Gugel, 165 N.W. 
1085, 166 Wis. 430; Peters v. Myers, 
22 Wis. 602. 


{a] Ordinary taxes or special as- 
sessments.—(1) Such statutes apply 
to an ordinary tax. Cornelius v. 
Kromminga, 161 N.W. 625, 179 Iowa 
712. (2) In some jurisdictions where- 
in the statutes do not expressly refer 
to special assessments, the courts 
have refrained from deciding whether 
they are applicable thereto. Cor- 
nelius v. Kromminga, supra. (3) In 
other jurisdictions, statutes express- 
ly referring to special assessments 
are held applicable to assessments 
on country, as well as city, property. 
Murray Bros. & Ward Land Co. v. 
Buttles, 156 N.W. 207, 32 N.D. 565. 

[b] It will be presumed that the 
parties contracted with reference tito 
the statute. Greer v. McCarter, 5 
Kan. 17. ' 


[§ 801] b. Liability of Vendor. 
pay all taxes or assessments for which he is liable 
by the terms of the contract?’ or the covenants in 


Statutes regulating the liability of vendor and pur- 
chaser, as between themselves, for taxes and assess- 
ments are applicable when,?* and only when,?‘ the 
parties have made no agreement as to the matter. 
While the burden ordinarily rests primarily on the 
holder of the legal title,?® it should, as between ven- 
dor and purchaser, be borne by whichever is in pos- 
session and enjoying the property or its rents and 


The vendor must 


Liability of particular party under 
statute see infra §§ 801, 802. 


24. Black v. Parisho, 3 P.(2d) 673, 
152 Okl. 70; Carstens v. J. B. Powles 
& Co., 195 P. 1017, 114 Wash. 588. 


25. Wilson v. Tappan, 6 Ohio 172. 
See Clinton v. Shugart, 101 N.W. 785, 
126 Iowa 179 (holder of legal title in 
actual occupancy and possession). 


Legal title as denoting ownership 
for taxation purposes generally see 
Taxation § 182. 


Time of ownership as affecting tax- 
ation generally see Taxation § 181. 


26. Athens Nat. Bank v. Danforth, 
7 S.E. 546, 80 Ga. 55; Miller v. Corey, 
15 Iowa 166; Millville Aérie, No. 1836, 
Fraternal Order of Eagles v. Weath- 
erby, 88 A. 847, 82 N.J.Eq. 455, 456. 


“The rule uniformly adopted is 
that as between the vendor and ven- 
dee taxes which accrue between the 
date of the contract of sale and the 
date of delivery of the deed of con- 
veyance are chargeable to the one in 
physical possession of the property.” 
Millville Aérie, No. 1836, Fraternal 
Order of Eagles v. Weatherby, supra. 

Purchaser in possession see infra § 
802. 

Vendor remaining in possession see 
infra § 801. 


27. D.C.—Machen v. Yost, 296 F. 
1008, 54 App.D.C. 261. 

Ill.—Carrier v. Hooper, 93 N.E. 394, 
247 Ill. 502; Gibbs v. People’s Nat. 
Bank, 64 N.E. 1060, 198 Ill. 307. 

Iowa.—Greiner v. Swartz, 149 N.W. 
598, 167 Iowa 543; Scott v. Wilson, 
129 N.W. 812, 150 Iowa 202. 


Mass.—McCormick vy. Cheevers, 
124 Mass. 262. 


Mich.—Cornell v. Norton, 154 N.wW. 
77, 188 Mich. 187. 


Miss.—Vicksburg Waterworks Co. 
v. Vicksburg Water Supply Co., 31 
So. 535, 80 Miss. 68. 

N.J.—Janitscheck v. Mebro Realty 
Corporation, 150 A. 763, 8 N.J.Misc. 
440 [aff 154 A. 749, 107 N.J.Law 450. 

Pa.—Hudson Coal Co. v. Ogden, 61 
AL3902, 212) Pa..407. 


S.D.—Kimm v. Wolters, 133 N.W. 
207, 28 S.D. 255. 


Tex.—Grogan v. Lea, (Civ.App.) 
269 S.W. 1070. 
[a] Vendor and purchaser may 


contract orally that the vendor shall 
pay the taxes. Grogan v. Lea, (Tex. 
Civ.App.) 269 S.W. 1070. 

{b] Operation of contract as to 
“liabilities.,—(1) An agreement by 
the vendor that all “liabilities” shoulda 
be “liquidated or provided for” will 
include a lien for taxes fixed by stat- 
ute as of a date prior to the contract, 
although the amount is not ascertain- 
ed by the authorities until several 
months thereafter. Vicksburg Wa- 
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the deed;?® but, of course, the provisions of the con- 
tract or deed do not extend to taxes or assessments 
which are not fairly and reasonably comprehended 
An agreement to convey free from 
all encumbrances will include taxes and assessments 
which are liens at the time of the contract,®° as well 
as those which acerue subsequently to the contract 
and while he is still in possession,*? but not those 
which become such after the contract and are not 
created or suffered by his act or default,?? and there- 
fore will not include those accruing while the pur- 
chaser is in possession and under a duty of paying 
the same,*®? or which, although assessed at the time 
of the contract, do not become a charge or encum- 
branece until after the conveyance.** 
provision merely for a net price is not evidence that 
the vendor is not to pay the taxes for a previous 


within them.?° 


terworks Co. v. Vicksburg Water Sup- 
ply Co., 31 So. 535, 80 Miss. 68. (2) 
Under an agreement that the proper- 
ty shall be free from all claims or 
liabilities at the date of the trans- 
fer, the vendor is liable for a special 
township tax ordered by the court 
and effective from the date of the de- 
cree, made prior to the transfer, al- 
though the collection of the tax is 
suspended by an appeal to a higher 
court. Hudson Coal Co. v. Ogden, 61 
A. 902, 212 Pa. 407. 

[c] Walid taxes and assessments. 
—An agreement by the vendor to pay 
taxes and assessments will ordina- 
rily be construed as referring to such 
as are lawful and valid. Patton v. 
Tate, 129 S.W. 1022, 145 Mo.App. 
273; Williams v. Fraade, 102 N.Y-.S. 
806, 52 Misc. 593. 


[ad] Where vendor does not own 
land which he contracts to sell but 
has merely a contract to purchase 
it from a third person, his liability 
on an express agreement that he will 
pay the taxes is not affected by the 
fact that the purchaser receives his 
deed from the owner instead of from 
ue vendor. Budd vy. Sinclair, 50 N.Y. 
663. ? 


28. Neb,—McClure v. Campbell, 40 
N.W. 595, 25 Neb. 57. 


N.J.—Bellamy v. Wessels, 77 A. 
1034, 80 N.J.Law 630. 


Okl.—Rudd v. Dunlap, 83 P. 431, 15 
Okl. 458. 


Wash.—Green vy. Tidball, 67 P. 84, 
26 Wash. 338, 55 L.R.A. 879. 


Wis.—Peters v. Myers, 22 Wis. 602. 


29. Cal.—Miller & Lux vy. Spark- 
man, (App:) 17 P. (2d) 772. 


Ill— Hageman v. Holmes, 53 N.E. 
(39, W9 Ws 275. faffl, 79 Dl App.,59]. 


Iowa.—Scott v. Wilson, 137 N.W. 
1043, 157 Iowa 31. 


Mass.—Campbell v. Haven, 97 N. 
B. 641, 612, 211 Mass. 121. 


Mich.—Harrington vy. Hilliard, 27 
Mich. 271. 


N.Y.—Lathers v. Keogh, 
131, 109 N.Y. 583. 


Pa.—Gilham v. Real Estate Title 
ince ete, ©0., 520A. 85, 203 Pa. 24% 
Fisher v. Reading Realty Co., 38 Pa. 
Super. 458. 


Ont.—Corbett v. Taylor, 23 U.C.Q.B. 
454. 


[a] For example (1) under a con- 
tract providing that the vendor 
should pay the taxes for the present 
year, that the transaction should be 
settled within five days, and that the 
title should be good and complete, it 
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assessment.°° 


A contractual 


was held that the agreement did not 
contemplate that the vendor should 
pay an assessment for a sewer then 
in process of construction, the 
amount of which could not be ascer- 
tained until long after the time for 
the completion of the contract. Fish- 
er v. Reading Realty Co., 38 Pa.Super. 
458. (2) A covenant in a deed against 
taxes in arrears cannot apply to taxes 
subsequently imposed for the cur- 
rent year. Corbett v. Taylor, 23 U.C. 
Q.B. (Ont.) 454. (3) An agreement 
by the vendor to pay all taxes, 
claims, liens, and encumbrances does 
not include the cost of laying a wa- 
ter-pipe in a highway in front of the 
premises which the municipality can- 
not enforce against the property or 
the owner except as a condition to 
the right to make a connection there- 
with in case such connection should 
at any time be desired. Gilham v. 
Real Estate Title Ins., etc., Co., 52 
A. 85, 203 Pa. 24. 


30. Sandidge v. Hunt, 5 So. 55, 40 
La.Ann. 766; Marks-Fiske-Zeiger Co. 
v. American Bushings Corporation, 
230 N.W. 919, 250 Mich. 583; Skin- 
oer v. Christie, 29 A. 772, 52 N.J.Eq. 


donee Densmore v. Haggerty, 59 Pa. 


32. Carey v. Gundlefinger, 40 N.E. 
1112, 12 Ind.App. 645; Moore v. Cen- 
tral Nat. Bank & Trust Co., 229 N.W. 
666, 210 Iowa 1020 [op am on other 
grounds 232 N.W. 88]; Miller v. 
Corey, 15 Iowa 166; Gotthelf v. 
Stranahan, 34 N.E. 286, 138 N.Y. 345, 
20 L.R.A. 455; Cobb v. Bohm, 11 Ohio 
Hees (Reprint) 844, 30 Cine.L.Bul. 


[a] Assessments for improve- 
ments (1) which are made or become 
liens after the execution of the con- 
tract are not encumbrances within 
the application of a contract to con- 
vey free from encumbrances. Carey 
v. Gundlefinger, 40 N.E. 1112, 12 Ind. 
App. 645; Johnstone vy. Robertson, 
162 N.W. 66, 179: Iowa 838; Cornelius 
v. Kromminga, 161 N.W. 625, 179 
Iowa 712; Everett v. Marston, 85 S, 
W. 540, 186 Mo. 587; Gotthelf v. 
Stranahan, 34 N.H. 286, 138 N.Y. 345, 
20) LRiAN 4b by Kaysers: Hst 9" Pa. 


Dist. 360; Ingram v. Central Bitu- 
lithic Co., (Tex.Civ.App) “51 S.w. 
(2d) 1067. (2) However, as used in 


a contract of sale providing for con- 
veyance free from all encumbrances 
including the paving of streets the 
word “encumbrance” is broader than 
its usual legal significance and it 
embraces all liens and encumbrances 
of whatsoever nature, including the 
cost of paving which is, or is about 
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year;°> but under a contract providing that the ven- 
dor is to receive a certain sum “net,” free from 
“taxes and all other charges” against the property, 
he is not obliged to discharge the lien of a special 


In absence of express agreement, generally the 
vendor must pay all taxes which are a lien at the 
time of the contract,?* and, except where the pur- 
chaser is in possession,*® the taxes accruing between 
the date of the contract and the time for its com- 
pletion;*® but he is not lable for an assessment 
where the lien thereof does not attach until after 
a conveyance ;*° 
pay taxes where he sells only such interest as he 
has, without covenant for title, and the purchaser 
already has the registered title.*1 
tains the possession and use of the property, he must 


and he is under no obligation to 


If the vendor re- 


to become, a lien against the proper- 
ty. Glenmary Land Co. v. Stewart, 
290 S.W. 503, 217 Ky. 635 (dealing 
with a case where, at the time of the 
contract, street improvements had al- 
ready been made but apportionment 
warrants were not issued until later). 
one Ark.—Hall v. Denckla, 28 Ark. 


Iowa.—Miller v. Corey, 15 Iowa 166. 
Mo.—Farber v. Purdy, 69 Mo. 601. 


Ohio.—Cobb v. Bohm, 11 Ohio Dec. 
(Reprint) 844, 30 Cine.L.Bul. 142. 


Wis.—Williamson vy. Neeves, 69 N. 
W. 806, 94 Wis. 656. 


Liability of purchaser in possession 
see infra § 802. 


34. Lathers v. Keogh, 17 N.E. 131, 
109 N.Y. 583. 


35. Palmer v., Baum, 
472. 


[a] Probable purpose of provision. 
—The provision was probably insert- 
ed to avoid payment of an agent’s 
commission. Palmer y. Baum, 238 Ill. 
App. 472 

36. Gibbs v. People’s Nat. Bank, 
64 N.B. 1060, 198 Ill. 307. 


37. Ark.—Hamner v. Starling, 50 
S.W.(2d) 615, 185 Ark. 948. 


Ga.—Baker v. Smith, 70 S.E. 239, 
135 Ga. 628. 


Ky.—Taylor v. Fitzsimmons, 41 S. 
W. 2638, 19 Ky. L. 583. 


La.—Sandidge v. Hunt, 5 So.. 55, 
40 La.Ann. 766; New Orleans v. Fer- 
riere, 17 La.Ann. 183; King v. N. O. 
Terminal Co., 3 La.A. (Orleans) 490. 


N.J.--Skinner v. Christie, 29 A. 
772,152 N.J.Hg. 720. 


Ont.—Montreal Bank vy. Fox, 6 Ont. 
Pr. 217; Stewart v. Hunter; 2 Ch! 
Chamb. 335. 


[a] Duty to convey a good title 
free of encumbrances (see supra § 
576) requires the vendor to pay taxes 
which are liens on the property at 
the time of the contract. Skinner y. 
Christie, 29 A. 772, 52 N.J.Eq. 720. 

38. See infra § 802. 

39. Mallory v. Gray, (Iowa) 103 N. 
WwW. 1015; 
172; Densmore v. Haggerty, 59 Pa. 
189. And see Johnstone v. Robert- 
son, 162 N.W. 66, 179 Iowa 838 (rec- 
ognizing the rule); O’Shee v. Chau- 
doir, 104 So. 59, 158 La. 321 [dist Et- 
ta Contracting Co. v. Bruning, 63 So. 
619, 134 La. 48] (outstanding, but un- 
recorded, paving lien). 

40. Long v. Barber Asphalt Pay- 
ing, Co., 151 SAW, Lod boy. 2. 


41. Broder v. Glenn, 7 Sask. 122. 


For later cases. developments and changes in the law see Annotations, same title and section number. 
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Wilson v. Tappan, 6 Ohio~- 
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pay the taxes accruing while he is in possession,*? 
and must continue to do so even after the time for 
the completion of the contract if he is the party re- 
Under statutes regulating 
lability as between the parties in the absence of an 
express agreement,** liability may rest on the ven- 
dor or grantor in particular cases.*® 


[$ 802] ¢. Liability of Purchaser.*® 
chaser must pay the taxes and assessments for which 
he is lable under the provisions of the contract*? 
or deed;*® but, of course, the provisions of the con- 
tract or deed do not extend to taxes or assessments 
which are not within their terms;*? 
tractual provision expressly exempting the purchas- 


sponsible for the delay.*3 


42. Johnson v. McKinnon, 34 So. 
272, 45 Fla. 388; Mitchell v. Mutch, 
179 N.W. 440, 189 Iowa 1150; Mohr 
v. Joslin, 142 N.W. 981, 162 Iowa 34; 
Clinton v. Shugart, 101 N.W. 785, 126 
Iowa 179; Nunngesser v. Hart, 98 N. 
W. 505, 122 Iowa 647; Kissick v. 
Rees, 97 N.Y.S. 692, 111 App.Div. 292; 
Stewart v. Gillett, 139 N.Y.S. 588, 79 
Misc. 93 [aff 156 N.Y.S. 1146, 171 App. 
Div. 967]; Densmore v. Haggerty, 59 
Pa. 189. And see Johnstone v. Rob- 
ertson, 162 N.W. 66, 179 Iowa 838 
(recognizing the rule as to ordinary 
taxes). 

[a] Possession ‘by tenant places 
the duty of paying the taxes on the 
vendor, and the rule is not affected 
by the fact that the purchaser is the 
tenant so long as he is in posses- 
sion in that capacity and not. under 
the contract of sale. Clinton v. Shu- 
gart, 101 N.W. 785, 126 Iowa 179. 

43. Lake Phalen Land, etc., Co. v. 
Stees, 56 N.W. 59, 54 Minn. 471; Kis- 
sick v. Rees, 97 N.Y.S. 692, 111 App. 
Div. 292; Selleck v. Tallman, 11 Daly 
141 [aff 87 N.Y. 106]. 

44. See supra § 800. 

45. Moore v. Central Nat. Bank & 
Trust Co., 229 N.W. 666, 210 Iowa 1020 
[op am on other grounds 232 N.W. 
88]; Baldwin v. Barber, 160 N.W. 
1052, 164 Wis. 622. 

[a]. Installments of drainage as- 
sessments which are due.—According 
to the policy and intent of some 
drainage statutes which allow as- 
sessments to be paid in installments 
throughout a long term of years, the 
vendor, in the absence of an agree- 
ment to the contrary, is liable only 
for drainage assessments which are 
past due at the time of pale: is 
Nat. Bank v. Young, 289 S.W. 273, 
OAM Ven Ou. 


46. Redemption by purchaser from 
tax sale see Taxation § 1693. 


47. Ala.—Southern Inv. Co. v. 
Galloway, 90 So. 300, 206 Ala. 445. 


Idaho.—Wolter v. Dixon, 157 P. 
250, 29 Idaho 26. 

Tll._—Mason vy. Griffith, 118 N.E. 18. 
281 Ill. 246. 

Towa.—Orr v. Moore, 75 N.W. 345, 
105 Iowa 420. 

Ky.—National Bank of Kentucky 
as Louisville v. Minary, 299 S.W. 985, 

21 Ky. 798. 

Mich.—Waller v. Lieberman, 183 N. 
W. 235, 214 Mich. 428. 

Minn.—Arvig v. Continental Public 
Utilities Corporation, 229 N.W. 127, 
179 Minn. 298. 

Neb:—White v. Leyden, 201 N.W. 
637, 112 Neb. 774..; 

N.J.—Locander v. Lounsbery, 24 N. 
J.—q. 417 [rev on other grounds 25 
N.J.Eq. 554]. 

N.Y.—Lewis v. Petersen, 206 N.Y.S. 
597, 210 App.Div. 750; Kern v. Tows- 
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The pur- | property.°? 


conveyance.°? 


and a con- 


ley, 45 Barb. 150. 


Or.—Hartzell v. Hansen, 220 P. 415, 
109, Or: 516; Dunlap vi Lewis, 130 FP: 
973, 64 Or. 482. 


Wash.—Colby v. Keene, 146 P. 395, 
84 Wash. 185. 


[a] Although deed contains cove- 
nants against encumbrances, a pur- 
chaser is estopped to base any claim 
thereon for taxes or assessments, 
where the contract provided that the 
purchaser should pay all taxes and 
assessments, and the deed was placed 
in the hands of a third person to be 
delivered when he had done so but 
by mistake it was delivered to the 
purchaser before he had paid all the 
taxes or assessments. Orr v. Moore, 
75 N.W. 345, 105 Iowa 420. 

[b] Construction of particular 
provisions.—(1) The word “assess- 
ment” as used in a contract for the 


purchase of real property, which pro-, 


vides that the purchaser shall pay all 
taxes and assessments imposed on 
the premises after the date of the 
contract, means “local assessment.” 
Clizer v. Krauss, 106 P. 145, 57 Wash. 
26. (2) An agreement by the pur- 
chaser to pay all taxes and assess- 
ments “as may hereafter be lawfully 
imposed upon said premises” should 
be construed as referring to the time 
when the taxes become a lien on the 
land, and if the taxes for the year in 
which the contract is made do not 
become a lien until after the date of 
the contract the purchaser is liable 
therefor. Atchison, etc., R. Co. v. 
Jaques, 20 Kan. 639. (3) In constru- 
ing the word “taxes,” as used in a 
contract whereby one bank purchased 
all the real property and other as- 
sets of another bank and assumed 


‘jall of its liabilities as to accruing 


taxes, the court should arrive at the 
meaning of the term in the light of 
the circumstances under which the 
contract was made and the things the 
parties undertook to accomplish by 
it. National Bank of Kentucky at 
Louisville v. Minary, 299 S.W. 985, 
221 Ky. 798 (construing the term to 
include income taxes). 


Purchase at tax sale by purchaser 
under contract binding him to pay 
taxes see Taxation § 1628. 


48. Whipple v. Geddis, 25 App.D. 


C. 333; Salway v. Multnomah Lum- 
ber & Box Co., 293 BP. 420, 134 Or. 428. 


49. Cal—Brady v. Fowler, 188 P. 
319, 45 Cal.App. ; 
Iowa.—Durband v. Ney, 191 N.W. 


885, 196 Iowa 574; Dobbert v. Kruse, 
161 N.W. 450, 179 Iowa 1069. 
Mass.—MassachusettSs General 
Hospital v. City of Boston, 98 N.E. 
583, 212 Mass. 20. 
Miss.—Goff v. Jacobs, 145 So. 728. 


Tenn.—BHvans v. Saunders, 3 Lea 
734. 
Utah.—Mayer v. Chandler, 259 P. 


406, 70 Utah 234. 
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er from the payment of certain taxes and assess- 
ments will be given effect.>° 
the rule may, be varied by agreement or by a reten- 
tion of possession by the vendor,®! the purchaser will 
ordinarily be liable for all taxes accruing after the 
execution of the contract where it is of such a char- 
acter as to constitute him the equitable owner of the 
Also, the purchaser will be liable for 
taxes or assessments which become a lien after the 
It is well settled that if the purchas- 
er after the contract is made goes into possession 
and enjoys the use of the property, he is liable for 
the taxes accruing during his possession,®* notwith- 
standing the contract requires the vendor to con- 


Except in so far as 


Wash.—Martin v. 
812, 148 Wash. 512. 


[a] Thus, under an agreement by 
which the purchaser assumes “the 
payment of whatever taxes of every 
description that may be levied on said 
property legally for this present 
year,” he is not liable for a succes- 
sion tax which accrued three years 
before the purchase. Evans v. Saun- 
ders, 3 Lea (Tenn.) 734. 


[b] Limitation of amount.—A 
contract providing that the purchas- 
er shall pay special tax bills for pav- 
ing and improvements amounting to 
a specified sum discloses an intent 
and purpose to limit the liability, of 
the purchaser for paving and im- 
provements to the sum _§s specified. 
Walker v. Close, 125 So. 521, 126 So. 
289, 98 Fla. 1103. 


50. Lewis v. Petersen, 
853, 241 N.Y. 268. 

51. See supra §-801. 

52. U.S.—Bradford v. Union Bank, 
13 How. 57, 14 L.Ed. 49; Sherman v. 
Savery, 2 F. 505, 2 McCrary 107. 

La.—King v. N. O. Terminal Co., 3 

La.A. (Orleans) 490. 


Miss.—Carpenter v. Douglass, 61 
So. 161, 104 Miss. 74 [mod on other 
grounds 61 So. 425]; Watson v. Saw- 


O’Brien, 269 P. 


149 N.E. 


yers, 54 Miss. 64. 
Pa.—City of Philadelphia v. My- 
ers,-157 A. 13, 102 Pa.Super. 424; 


Kayser’s Estate, 9 Pa.Dist. 360. 


Tex.—Ingram v. Central Bitulithic 
Co., (Civ.App.) 51 S.W.(2d) 1067. 


53. Robison v. Cato, 137 N.E. 569, 
79 Ind.App. 530; Harrington vy. Hil- 
liard, 27 Mich. 271. See Sayers v. 
McKeever, 178 N.W. 650, 211 Mich. 
249, 12 A.L.R. 409 (discussing the 
point). 

[a] Where purchaser takes by ab- 
solute conveyance he is liable for tax- 
es, and the fact that the contract 
provides that he is to pay the pur- 
chase price out of the proceeds of a 
resale does not make him a trustee 
for the vendor or make the vendor lia- 
ble for any of the taxes prior to such 
resale. Caperton v. Caperton, 15 S.E. 
257, 36 W.Va. 479. 


54. U.S.—Bradford v. Union Bank, 
13 How. 57, 14 L.Ed. 49; Wood v. 
Deskins, 141 °F. 500, 72 C.C.A. 558, 

Ark.—Hall v. Denckla, 28 Ark. 506. 


Cal.—Brady v. Fowler, 188 P. 320, 
45 Cal.App. 592. 


Ga.—Athens Nat. Bank vy. 
forth, 7 S.E. 546, 80 Ga. 55. 


Iowa.—Hunt v. Rowland, 
53; Miller v. Corey, 

Mich.—Thompson yv. 
W. 746, 108 Mich. 26. 

Miss.—Watson vy. Sawyers, 54 Miss. 
64. 

Mo.—Farber v. Purdy, 69 Mo. 601. 

N.J.—Millville Aérie, No. 1836, Fra- 


Dan-, 


22 Iowa 
15 Iowa 166. 


Noble, 65 N. 
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vey by warranty deed at a future date;®> and even 
though the purchaser is not in possession, he may be 
hable for taxes under some cireumstances,°® as 
where the time for completing the contract has pass- 
ed and he is responsible for the delay,°* the vendor 
is required to account for rents and profits,°* or the 
vendor is not in possession and the failure of the 
purchaser to take possession is due to his own 
fault.°° 


Under statutes regulating lability for taxes as 
between the parties, in the absence of an express 
agreement,°° the purchaser or grantee may be lable 
for taxes in some cases.°? 


[§ 803] d. Apportionment. Under some cireum- 
stances taxes or assessments should be apportioned 
between the’ vendor and purchaser,®? as where it is 
so provided by deed, contract or agreement,°* there 
is a local custom to that effect,°* or where, in the 
absence of a contractual provision as to taxes, there 
is a sale of an undivided interest in uncultivated 
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land*® or the purchaser takes possession of part of 
the premises and the vendor retains possession of the 
other part;®® but where the contract of sale ex- 
pressly covers the payment of taxes, no question of 
an implied contract for apportionment can properly 
arise.°* 

[§ 804] e. Recovery of Taxes or Assessments 
Paid*’—(1) Recovery by Vendor from Purchaser.*? 
If the vendor is compelled to pay a tax or assessment 
for which the purchaser is hable, he may recover 
from the purchaser, or receive credit for, the amount 
so paid.7® On the other hand, the vendor is not en- 
titled to recover, or receive credit for, taxes which 
the purchaser is not liable to pay,’? taxes which the 
vendor has not paid,*? or taxes which have been paid 
by the purchaser as well as by the vendor.’* Also, 
the vendor may not recover where the act of sale re- 
cites that the taxes in question are paid,‘* the vendor 
has collected from tenants under the purchaser a 
sum in excess of the taxes which the purchaser had 


ternal Order of Eagles v. Weatherby, 
88 A. 847, 82 N.J.Eq. 455, 456 [quot 
Cyeq; 
Ohio.—Cobb v. Bohm, 11 Ohio Dec. 
(Reprint) 844, 30 Cine.L.Bul. 142. 
Porto Rico.—Graham v. del Arroyo, 
6 Porto Rico Fed. 59. 
Tex.—Leonard v. Kendall, 
App.) 5 S.W.(2d) 197. 
Utah.—Free v. Little, 88 P. 407, 31 
Utah 449. 
Vt.—Angel v. Bashaw, 73 A. 23, 
82 Vt. 252, 18 Ann.Cas. 449 and note. 
W.Va.—Spies v. Butts, 53 S.E. 897, 
59 W.Va. 385; Caperton v. Caperton, 
15°S.B). 2575 386 W.Va. 479. 
Wis.—Williamson v. Neeves, 69 N. 
W. 806, 94 Wis. 656. 


55. Farber v. Purdy, 69 Mo. 601; 
Cobb v. Bohm, 11 Ohio Dee. (Reprint) 
844, 30 Cine.L.Bul. 142. 

56. See infra text and notes 57-59. 

57. Latrobe v. Winans, 43 A. 829. 
89 Md. 636. 

58. Haffey v. Lynch, 77 N.Y.S. 587, 

8 Misc. 256. 

59. Prichard v. Mulhall, 
43, 140 Iowa 1. 


(Civ. 


118 N.W. 


60. See supra § 800. 
61. Gault v. Hurd, 172 P, 1011, 1038 
Kan. 51; Barrett v. Dark Tobacco 


Growers’ Co-op. Ass’n, 3 S.W.(2d) 634, 
223 Ky. 244; Hughes v. McCreary, 86 
S.W. 522, 27 Ky.L. 666; Neilson v. 
Lipe, 128 P. 259, 36 Okl. 285. See At- 
wood v. Gugel, 165 N.W. 1085, 166 
Wis. 430 (discussing the matter). 


62. See infra text and notes 63-66. 
63. Hill v. Smith, 111 A. 840, 95 
Conn. 579; Bellamy v. Wessels, 77 A. 


1034, 80 N.J. Law 630; Hopp v. Berg- 
doll, 131 A. 698, 285 Pa. 112. 


[a] Deeds and contracts construed. 
—(1) A contractual provision for an 
adjustment of taxes may be reason- 
ably interpreted to mean that the 
taxes are to be adjusted by apportion- 
ment and that each party is to be 
liable for a proportionate part of the 
taxes. Elwood v. Goldman, 112 N.E. 
421, 217 N.Y. 585. (2) A provision, 
in a contract for the sale of certain 
city lots, that, as soon as the amount 
of grading expenses should be de- 
termined incident to street improve- 
ments then in process of construction, 
for which the lots would be assessed, 
each party would pay one-half of the 
total amount assessed against all the 


lots, contemplated a lawful and not 
an invalid assessment. Patton v. 
Tate, 129 S.W. 1022, 145 Mo.App. 273. 
(3) A provision of a land contract 
that taxes for a certain year were to 
be prorated from January 1 to Oc- 
tober 1, the date of contract, meant 
that the vendor was to pay three 
fourths and the purchaser one fourth 
of such taxes. Wollenberger v. Hoov- 
CVI OP NAE) 420) 3460 Tbe (4) A 
contractual provision for prorating 
taxes must be construed to refer to 
taxes for the year in which the con- 
tract is made. Carstens v. J. B. 
Powles & Co., 195 P. 1017, 114 Wash. 
588, 0d) The vendor’s agreement to 
pay a pro rata part of taxes for the 
“current year” refers to the calendar 
year and not the fiscal or tax year. 
Empire Petroleum Co. vy. Southern 
Pipe Line Co., 294 S.W. 5, 174 Ark. 33. 
(6) An ambiguous contract providing 
that the taxes are to be prorated and 
providing further that the vendor is 
to pay the taxes for the current tax 
year and is to convey the property by 
warranty deed may be construed as 
meaning that the taxes to be prorated 
are those not yet acerued during the 
current tax year in which the sale 
may be consummated. King v. Scott, 
116 Sot 68, 21% Ala. bie 1C%) Under 
a deed stipulating that the respective 
parties shall pay their proportionate 
part of the taxes, the tax year is to 
be considered as from April to April, 
according to the universal practice 
in the state and pertinent legislation 
relating to general property taxation. 
Saidell v. Felsher, 145 A. 782, 83 N. 
H. 582. (8) In other states, however, 
the word “year,” as used in an agree- 
ment for prorating taxes, is construed 
to refer to a ‘calendar year begin- 
ning January first rather than a fiscal 
year beginning April first. Thompson 
Vv. Crains; 28 .NiB 7508.) 294) Lue 27.0 
[mod 216 Ill.App. 300]. (9) At any 
rate, where the fiscal year and ecal- 
endar year are coincident, the year 
referred to in a contract providing 
for the prorating of taxes for the 
current fiscal year obviously com- 
mences on January 1. Arbesman y, 
Sattler, 223 N.Y.S. 242, 221 App.Div. 
440. 


64. Moore v. Taylor, 
Pare Sie 


65. Thompson v. Noble, 
746, 108 Mich. 26. 


66. Williamson y. Neeves, 69 N.W. 
806, 94 Wis. 656. 


23 A. 768, 147 


65 N.W. 


Continental Public 


67. Arvig v. 
229 N.W. 127, 


Utilities Corporation, 
179 Minn. 298. 

68. Respective rights of grantor 
and grantee to refund of assessment 
see Municipal Corporations § 3425. 


69. Recovery by vendor: 


After rescission or forfeiture of con- 
tract see supra § 506 


Holding lien see infra § 1110. 


70. Ala.—Southern Inv. Co. v. Gal- 
loway, 90 So. 300, 206 Ala. 445, 


Fla.—Palm Beach WBstates v. Cro- 
ker, 143 So. 792. 

Kan.—Gage v. Leslie, 254 P. 362, 123 
Kan. “(23 “Ll & M. Menreantile Co. ve 
Wimer, 146 P. 1162, 94 Kan. 573; Bra- 
ley v. Langley, 28 Kan. 804. 

Ky.—Highbaugh vy. Nolan, 270 S.W. 
64, 207 Ky. 804. 

Mich.—Waller vy. Lieberman, 183 N. 
Wi. 235, 214 Mich. 428, 

N.J.—Millville Aérie No. 1836, Fra- 
ternal Order of Eagles v. Weatherby, 
88 A. 847, 82 N.J.Eq. 455 

N.Y.—Kern v. Togalee 45 Barb. 
150; Hinman y. Hinman, 263 N.Y.S. 
800, 146 Mise. 786. 

Or.—Oregon & Western Coloniza- 
oe Co. v. Strang, 260 P. 1002, 123 Or. 

Pa.—Mangold v. Isabella Furnace 
Co., 31 Pa.Super. 275. 


R.1.—Harris y. Lucea, 133 A. .815;, 
47 RI. 438. 


[a] Basis of right.—The right of 
the vendor to pay the taxes and re- 
cover therefor from the purchaser 
may proceed either from his interest 
in the property as security for the 
purchase money or his personal lia- 
bility for the taxes imposed. Man- 
gold v, Isabella Furnace Co., 31 Pa. 
Super. 275. 


[b] In suit to redeem brought by 
a purchaser in possession as an equi- 
table owner he should be required to 
pay all taxes which the holder of the 
legal title was compelled to pay to 
protect the same. Free v. Little, 88 
P. 407, 31 Utah 449, 


71. Hamner v. Starling, 50 S.W. 
(2d) 615, 185 Ark. 948. 
72. Anderson v. Savage, 139 N.E. 


497, 245 Mass. 350. 

73S. Highbaugh y. Nolan, 270 S.W. 
64, 207 Ky. 804. 

74 American Homestead Co. v. 
Karstendiek, 1 La.A. (Orleans) 181. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 804-807] 


agreed to pay,*® or the vendor is responsible for a 
delay or default in performance, or tender of per- 
formance, of the econtract.‘* Furthermore, the ven- 
dor may not recover where the payment was purely 
voluntary,** but it is not necessary, in order to avoid 
this result, that he should wait until his person or 
property is threatened by the tax collector,‘® or suf- 
fer the property to become encumbered with the 
penalty, damages, interest, and costs incident under 
the law to a delinquency of taxes,’® nor is it al- 
ways essential that a demand should be made on the 
purchaser to pay them.®® 


[§ 805] (2) Recovery by Purchaser from Ven- 
dor.*! If the purchaser, in order to protect the prop- 
erty, is compelled to pay a tax or assessment for 
which the vendor is liable, he may recover the 
amount from the vendor,*? in an action of assump- 
sit for money paid;*? and a purchaser, although he 
has agreed to pay the taxes, may recover an amount 
so paid in case the vendor fails to perform his part 
of the contract.84 However, under some circum- 
stances the purchaser is not entitled to recover from 
the vendor,*® as where the vendor is not liable for 
the tax or assessment in question,’® the amount was 
paid to a third person who failed to pay the assess- 
ment,®? or it does not appear that reimbursement 
eannot be had from tenants who are primarily liable 
under their leases for the charges.** Ordinarily, the 
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invalidity of the taxes or assessments in question 
may be set up by the vendor as a defense to an action 
by the purchaser to recover the amount paid there- 
on;*® but it is otherwise where the vendor has 
agreed to pay any assessment that may be laid on 
account of a certain improvement;°® and the pur- 
chaser is justified in paying a tax for which the ven- 
dor is liable and which appears to be a lien on the 
land, although the tax sale and deed are void.®? 


Mere prospective purchaser cannot recoyer money 
paid for taxes where he had no such interest as au- 
thorized him to make the payment but acted merely 
as a volunteer.°? 


[§ 806] (3) Recovery by Purchaser of Land from 
Purchaser of Timber. Where land and the timber 
thereon are properly assessed for taxation together 
before there has been a separation of the ownership 
thereof,®? a purchaser of the land is without remedy 
against a purchaser of the timber to recover the tax- 
es which the former has voluntarily paid on the land 
and timber.°* 


[§ 807] 12. Repairs. While ordinarily a vendor 
under contract to convey at a future date is not re- 
quired, in the absence of agreement, to keep the 
premises in repair from ordinary wear and tear,?® 
the circumstances may be such as to impose on him 
the duty of making, or paying the cost of, certain 
repairs,®® and, of course, an obligation in this re- 


75. Collins v. Creason, 106 P. 445, 
55 Or. 524. 

76. Carter v. Reaume, 123 N.W. 
539, 159 Mich. 160; Wright v. Brooks, 
130 P. 968, 47 Mont. 99. 


77. Keator v. Colorado Coal, etc., 
Development Co., 32 P. 857, 3 Colo. 
App. 188; Garbes v. Roberts, 73 N.W. 
995, 98 Wis. 178. 

fa] Payment is voluntary and may 
not be recovered where the vendor: 
(1) After the execution of a convey- 
ance pays taxes which, although a 
lien on the property conveyed, impose 
no personal liability on him. _Keator 
v. Colorado Coal, etc., Development 
Go. 382422 857,03  ColosApp.s 28851) (2) 
Pays taxes which at the time are not 
jin default and the payment is not 
necessary to protect him or made at 
the request of the purchaser. Garbes 
v. Roberts, 73 N.W. 995, 98 Wis. 173. 

78. Mangold v. Isabella Furnace 
Co., 31 Pa.Super. 275. 

79. Cole v. Wright, 70 Ind. 179; 
Harris v. Iuucea, 133 A. 815, 47 R.I. 
438. 

80. Mangold v. Isabella Furnace 
Co., 31 Pa.Super. 275. 


81. After rescission see supra § 
511. 
g2. Colo.Rambo v. Armstrong, 


100 P. 586, 45 Colo. 124. 

Conn.—Post v. Gilbért, 44 Conn. 9. 

Iowa.—Evening Star Lodge, No. 43, 
A. F. & A. M., v. Robbins, 161 N.W. 
680, 179 Iowa 537; Mallory v. Gray, 
103 N.W. 1015; Lee v. Breezley, 7 N. 
W. 117, 54 Iowa 660. 

Kan.—Greer v. McCarter, 5 Kan. 17. 

La.—Sandidge v. Hunt, 5 So. 55, 40 
La.Ann. 766. 

Mich.—Lippman v. Featherston, 225 
N.W. 489, 247 Mich. 153; Macdonald v. 
Betts, 225 N.W. 1, 246 Mich. 585; 
Curtis v. Flint, ete., R. Co., 32 Mich. 
291. 

Neb.—Campbell v. McClure, 63 N.W. 
920, 45 Neb. 608. 

N.H.—Dana v. Colby, 63 N.H. 169. 


N.J.—Hutchinson v. Hutchinson, 


(Ch.) 58 A. 528. 

N.Y.—Engelhardt v. Alvino Realty 
Co., 162_N.W. 287, 248 N.Y. 374; Run- 
dell v. Lakey, 40 N.Y. 513; Di Chiro 
v. O’Byrne, 148 N.Y.S. 528, 163 App. 
Div. 109. 

Okl.—Johnston v. Mohrabacker, 247 
P. 389, 118 Okl. 244; Rudd v. Dunlap, 
83 P. 431, 15 Okl. 458. 

S.D.—Kimm v. Wolters, 133 N.W. 
277, 28 S.D._ 255. 


Tenn.—Evans v. 


Tex.—Grogan vy. Lea, (Civ.App.) 269 
S.W. 1070. 

Wash.—Litchfield v. Cowley, 76 P. 
81, 34 Wash. 566. 


Wis.—In re Neitman’s Estate, 214 
N.W. 345, 193 Wis. 305. 

Alta.—Canada, etce., Trust Co. v. 
McMullen, [1929] 3 Dom.L.R. 867. 


{a] Payment held not voluntary 
so as to preclude recovery from ven- 
dor. Title Guarantee & Trust Co. v. 
Allen, 256 N.Y.S. 400, 142 Misc. 764. 


83. Post v. Gilbert, 44 Conn. 9; 
Dana v. Colby, 63 N.H. 169. 
[a] Action is based on an implied 


or quasi contract. Mohr vy. Joslin, 
142 N.W. 981, 162 Iowa 34. 


Saunders, 3 Lea 


84. Burk v. Dunn, 55 Ill.App. 25. 

85. Headrick v. Wisehart, 4i Ind. 
87. 

86. Scott v. Wilson, 137 N.W. 1043, 
157 Iowa 31; Fritz v. O’Brien Land 


Co., 186 N.W. 301, 117 Minn. 509, 43 
Wank AGN...) 1. 

{a] If purchaser is in possession, 
he is not entitled to credit on the pur- 
chase price for taxes paid pending the 
delay in consummating the sale due 
to a defect in the vendor's title. 
Wood v. Deskins, 141 F. 500, 72 C.C. 
DN BSE 

87. Kelly v. Westcott, 66 N.W. 74, 
97 Iowa 71. 

88. Title Guarantee & Trust Co. v. 
Allen, 256 N.Y.S. 400, 142 Misc. 764 
(water charge which the city had the 


right to make a lien). 


89. Williams y. Fraade, 102 N.Y,5. 
806, 52 Misc. 593. 
90. McCormick v. Cheevers, 124 


Mass. 262. 


91. Cornell v. Norton, 154 N.W. 77, 
188 Mich. 187. , 


92. Ellsworth v..Randall, 42 N.W. 
629, 78 Iowa 141, 16 Am.S.R..425. 


93. Assessment of land and timber 
see Taxation §§ 152, 777. 

94 Connell v. Pioneef Cooperage 
Co., 291 S.W. 1005, 172 Ark. 1056. 


wp Hellreigel v. Manning, 97 N.Y. 
96. Hellreigel v. Manning, supra. 
[a] After damage by fire—(1) In 


jurisdictions wherein a loss from in- 
jury to the property falls on the ven- 
dor (see infra § 811), (2) it is ineum- 
bent on him to repair after damage of 
the property by fire, in absence of an 
agreement by the purchaser to do so . 
(Cavell v. Trichell, 100 So. 249, 156 

La. 136). (8) In other jurisdictions 
wherein the loss falls on the purchas- 
er (See infra § 811), (4) the vendor is 
under no obligation to repair (Persico 
v. Guernsey, 220 N.Y.S. 689, 129 Misc. 
Oaths 225 N.Y.S. 890, 222 App.Div. 


[b] Where transaction is never 
completed, the circumstances may be 
such as to entitle the purchaser to 
recover for repairs made by him while 
in possession. Wilhelm vy. Feder- 
green, 38 N.Y.S. 8, 2 App.Div. 483 [aff 
So. NE, 1133, 157) Nay.) 713] 4Grvhere; 
the purchaser having commenced to 
make repairs on his own account, a 
question arose as to the validity of 
the vendor’s title, and the purchaser 
was induced to continue with the re- 
pairs on the vendor’s representation 
that he would be responsible therefor 
in case the title should fail); Henne’s 
Estate, 2 Woodw. (Pa.) 352 (under a 
contract whereby the vendor and pur- 
chaser were to live together on the 
land and the sale was contingent on 
the purchaser outliving the vendor, 
it being provided that if he should 
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spect may rest on him by virtue of an express agree- 
ment.®? In particular cases, the purchaser may,°® 
or may not,°® be obligated by agreement to make re- 
pairs. The vendor may be entitled to a recovery or 
allowance for repairs made for the benefit, and with 
the acquiescence, of the purchaser;' but after a con- 
veyance, the purchaser is not liable for the cost of 
repairs made previously;? and the vendor is not 
entitled to an allowance for repairs made after suit 
brought by him unless they were such that it was 
his duty to make them to save the premises from 
injury or deterioration.® 


[§ 808] 13. Improvements*—a. Improvements 
Made by Vendor. A vendor is not entitled to any 
compensation for improvements made by him after 
the contract without the purchaser’s consent;> and 
it will be presumed that all improvements existing 
at the time of the contract were taken into considera- 
tion in fixing the purchase price;® but under a con- 
tract for the sale of a certain number of acres, pro- 
viding that if title to any part of the land fails the 
amount shall be made up out of other land to be se- 
lected by the purchaser, if he selects land on which 
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an improvement has been made by the vendor after 
the contract he should pay the value of the improve- 
ments.? 


[§ 809] b. Improvements Made by Purchaser. 
A purchaser is ordinarily entitled to compensation 
for improvements where the contract fails through 
a default or failure of title on the part of the ven- 
dor,? but not, ordinarily, where he is himself the 
party.in default,!° or where he abandons or seeks 
to avoid the contract without any default or failure 
of title on the part of the vendor,*! although under 
particular circumstances he may recover for im- 
provements notwithstanding a default.?? 


Where no complete and binding contract is entered 
into, a person cannot properly claim to be a pur- 
chaser entitled to compensation for improvements.** 


Improvements on wrong tract. If land is sold by 
a correct deseription and without ‘any fraud on the 
part of the vendor, and the purchaser enters on a 
wrong tract and makes improvements, he cannot re- 
cover compensation therefor;1* but if the vendor, 
although innocently, gives an incorrect description 
and the purchaser makes improvements outside of 


die first the amounts paid on the pur- 
chase price should be refunded to his 
family, his estate is also entitled in 
that event to an allowance for repairs 
made by him while in possession). 

97. Goodspeed v. Nichols, 204 N.W. 
122, 231 Mich. 308; Rubin v. Borch- 
ardty Led Nas. 218. 


98. Warden v. Sawyer, 183 N.W. 
941, 215 Mich. 250; Conners v. Wi- 
nans, 204 N.Y.S. 142, 122 Misc. 824. 


99. Gibb v. Merrill, 234 Ill.App. 267. 
1. Lockhart v. Bell, 86 N.C. 443. 


2. Herr v. Graef, (Mo.App.) 267 
S.W. 30. 


3. Hawn vy. Cashion, 20 Grant Ch. 
(Ont.) 518. 


4 Improvements: 

Generally see Improvements 31 C.J. 
D-s805. 

nS subject to vendor’s lien see infra § 
5. Collins y. Creason, 55 Or. 524, 

106 P. 445, 


[a] Where vendor is put in pos- 
session as lessee of the purchaser 
with a right to apply the net profits 
and proceeds to the payment of notes 
given for the purchase price, he can- 
not, at the expense of the proceeds 
of the property, make any improve- 
ments not authorized by the contract 
between the parties and charge the 
same as expenses of operation. Gest 
v. Packwood, 39 F. 525. 


{[b] Where vendor wrongfully re- 
mained in possession after he should 
have given possession to purchasers 
on their tender of the price, he is 
not entitled to compensation for im- 
provements made during the period 
possession was wrongfully withheld, 
Highbaugh v. Nolan, 270 S.W. 64, 207 
Ky. 804. | 


6. East v. Matheny, 1 A.K.Marsh. 
(Ky.) 192, 10 Am.D. 721. 


fa] Purchaser has right to assume 
that the improvements are a part of 
the freehold, even though he knows 
that the property is occupied by a 
tenant; and where they are not re- 
served in the contract, but are sub- 
sequently removed by the tenant, the 
vendor is liable to the purchaser for 
the value thereof. Roden v. Wil- 
liams, 158 N.W. 360, 100 Neb. 46, L. 


R.A.1917A 415. 
ae Winn vy. Redman, 2 Bibb (Ky.) 


8. Cross references: 


Action by purchaser for value of im- 
provements see infra §§ 1636, 16387. 
Bond for title or contract of sale as 
color of title under statutes relating 
to improvements generally see Im- 
provements § 45. 

Right of purchaser to improvements 
or value thereof on rescission of 
Secs see supra §§ 412-419, 509, 


9. Ark.—Plunkett v. Winchester, 
135 S.W. 860, 98 Ark. 160. 


Conn.—Fischer v. Kennedy, 138 A. 
508, 106 Conn. 484. 


Fla.—Chabot v. Winter Park Co., 15 
So. 758, 34 Fla. 258, 43 Am.S.R, 192. 


La.—Crawford v. Swanson, 6 La.A. 
(Orleans) 337. 

Minn.—PErickson y. Bennet, 40 N.W. 
157,39 Minn. 326: 
Hae dar aor cn v. Brink, 

Tex.—Thouvenin v. Lea, 26 Tex. 
612; Weil v. Martinez, 124 S.W. 116, 
57 Tex.Civ.App. 440. 


W.Va.—Worthington y. Collins, 19 
S.H. 527, 39 W.Va. 406. 


[a] Deductions and offsets.—In a 
purchaser’s action to recover pay- 
ments on land and for the value of im- 
provements after cancellation of the 
contract by the vendor, the vendor 
will be entitled to credit for paying 
legally recorded liens on the property. 
Heeb v. Codifer & Bonnabel, 110 So. 
178, 162 La. 139. 

10. Cal.—Hannan v. McNickle, 23 
P. 271, 82 Cal. 122; Wilson v. Smith, 
280 1Ps) 96a, t6O CalsAp pS walt. 

Fla.—Chabot v. Winter Park Co., 
15 So. 756, 34 Fla. 258, 43 Am.S.R. 192. 

Ga.—Lytle v. Scottish American 
Mortg. Co., 50 S.H. 402, 122 Ga. 458. 

Iowa.—Golly v. Grinnell College 
span? 213 N.W. 252, 204 Iowa 


12 Pa.Dist. 


Ky.—Roach v. Waid, 2 T.B.Mon. 
142; Shreve v. Grimes, 4 Litt. 220, 14 
Am.D, 117. 


parce v. Hebert, 7 La.App. 


Me.—tTyler vy. Fickett, 75 Me. 211. 


Mass.—Seymour v. Bennett, 14 
Mass. 266. 


Mich.—Tyler v. Burgeson, 201 N.W. 
1s 5, 229 Mich. 268. 


N.Y.—Gillet v. Maynard, 4 Am.D. 
329, 5 Johns. 85. 


Tenn.—Rainer y. Huddleston, 4 
Hee 223; Guthrie v. Holt, 9 Baxt. 


Tex.—Lieber v. Nicholson, (Commn. 
App.) 206 S.W. 512 [mod (Civ.App.) 
1538 S.W. 641]. 


“Of course where the vendee makes 
default, he cannot take advantage of 
his own wrong, so as to give himseif 
a standing as plaintiff in an action 
to recover for improvements.” Lytle 
v. Scottish American Mortg. Co., 50 


| S.E. 402, 406, 122 Ga. 458. 


[a] While still indebted in a 
large amount on notes for the price 
of the property, the purchaser cannot 
recover for the value of improve- 
ments made by him. Boagni v. Sta- 
men, 72 So. 417, 139 La. 851. 


[b] Where contract requires pur- 
chaser to improve the land for the 
better security of the purchase price, 
he is not on default entitled to the 
value of the improvements. Watt v. 
Hunter, 48 S.W. 593, 49 S.W. 412, 20 
Tex.Civ.App. 76. 


11. Seymour v. Bennet, 14 Mass. 
266; Allen v. Mitchell, 13 Tex. 373. 


12. Smithson vy. Inman, 2 Baxt. 
(Tenn.) 88; Lieber v. Nicholson, (Tex. 
Commn.App.) 206 S.W. 512 [mod (Civ. 
App.) 153 S.W. 641]. 


[a]. Thus, although a purchaser 
defaulted in a contract of sale, where, 
with the consent of the vendors, he 
performed plumbing and _ electrical 
work at an agreed price, which was 
independent of a forfeiture clause in 
the contract of sale and in a supple- 
mental contract for improvements, he 
was entitled to recover the agreed 
price. Lieber v. Nicholson, (Tex. 
Commn.App.) 206 S.W. 512 [mod (Civ. 
App.) 153 S.W. 641]. 


13. Howe v. Logwood, 3 A.K.Marsh. 
(Ky.) 388; Robinson vy. Batzer, 161 
N.W. 879, 195 Mich. 235. ; 


14. Shroll v. Klinker, 15 Ohio 152. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the true boundaries, he is entitled to compensation,*® 
unless he knew of the mistake prior to the making 
of such improvements.?°® 


Waiver. Where a person already in possession 
claiming by virtue of a possession and improvement 
expressly admits the vendor’s ownership and con- 
tracts to purchase an unqualified title by warranty 
deed, all claim for prior improvements will be deem- 
ed to be waived.?? 


Eviction by third person. A purchaser on evic- 
tion by a third person having a superior title should 
claim compensation for his improvements from the 
evictor,'S but if he obtains such compensation and 
his vendor’s title is afterward established, he may 
be required to refund.?® 


Removal. A purchaser who has made default and 
under the terms of the contract has thereby forfeit- 
ed all his rights thereunder has no right to remove 
improvements which are a part of the freehold;?° 
and it is held that so long as the contract remains in 
force, improvements may not be removed by the 
purchaser before payment of the contract price;*1 
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but it is also held that a purchaser rightfully in pos- 
session and not in default will not be enjoined from 
removing a building erected by himself where it is 
not shown that the vendor’s security would thereby 
be impaired.?? 

[§ 810] 14. Expenses.23 The rights and liabili- 
ties of the parties as between themselves with ref- 
erence to expenses incident to the transaction or the 
preservation, maintenance, or managment of the 
property may be provided for by the terms of the 
contract.2* In the absence of express agreement 
such rights and liabilities should be determined ac- 
cording to the circumstances of the particular case.*° 


Extension of mortgage.—If the vendor agrees to 
procure an extension of an existing mortgage on the 
property and fails to do so, the purchaser may pro- 
cure it,?® and the vendor will be liable for the ex- 
penses necessarily incurred,?* together with any in- 
creased interest which the purchaser is obliged to 
ayess 

Litigation. By express agreement between the 
parties, the expenses of suits necessary to perfect 


15. East v. Matheny, 1 A.K.Marsh. 
ky.) 192, 10 Am. 721. 


16. Gillespie v. Moon, 2 Johns.Ch. 
ON. Y¥2)-535,, 7 Am.D- 559. 


17. Kelley v. Kelley, 23 Me. 192. 


18.- Laizer v. Generes, 10 Rob. 
(La.) 178. 

19. Morton v. 
Marsh. (Ky.) 254. 


20. Hannibal, etc., R. Co, v. Craw- 
ford, 68 Mo. 80. 


[a] Suit for recovery.—(1) Where 
the contract provides that on the ven- 
dee’s default the property and im- 
provements thereon shall revert to 
the vendor, the vendor, on removal of 
such improvements by the vendee and 
on the latter’s default, may sue for re- 
covery of such improvements. Cook 
v. Enright, 66 P. 3, 134 Cal. 1. (2) 
If the covenants are not mutual and 
dependent the vendor need not tender 
a deed before suing the vendee to 
recover possession of improvements 
wrongfully removed by the purchaser. 
Cook vy. Enright, supra. 


21. O’Bryon v.- Weatherly, 206 N. 
W. 828, 201 Iowa 190. 


[a] Contract provision (1) that all 
improvements thereafter placed on 
the premises shall be the property of 
the vendor until performance by the 
vendee is valid and _ enforceable. 
Chowchilla Colonization Co. v. Thomp- 
son, 179 P. 411, 39 Cal.App. 517. (2) 
Such a provision is violated where the 
purchaser removes buildings from the 
premises. Chowchilla Colonization 
Co. v. Thompson, supra. 

22. Miller v. Waddingham, 
SOMO dn Cals Lawlor lakes. O'S Os 

23. Cross references: 
Actions by purchaser to recover see 

infra. § 1687. 

Encumbrances see supra § 799. 


Expense of acquiring adverse title 
by purchaser which inures to ben- 
efit of vendor see supra § 783. 

Improvements see supra §§ 808, 809. 

Repairs see supra § 807. 

Taxes and assessments see supra §§ 
800-806. 

24. Owenv. Pomona Land, etc., Co., 
63 P. 850, 64 P. 253, 131 Cal. 530; Leis 
vy, Sinclair, 74 P. 261, 67 Kan. 748. 

[a] Guaranty or insurance.— (1) 
A contractual provision obligating the 
vendor to furnish a guaranty policy 


Ridgeway, 3 J.J. 


27 BP. 


means that he is to furnish such pol- 
icy at his own cost. Wollenberger v. 
Hoover, 179 N.E. 42, 346 Ill. 611; 
Frank Parmelee Co. v. George W. 
Jackson, Ine., 191 Ill.App. 402. (2) 
The purchaser must pay fire insur- 
ance premiums where it is so pro- 
vided by the contract. Turner v. Bry- 
ant, 137 N.Y.S. 466, 152 App.Div. 601 
[aff 109 N.E. 1094, 215 N.Y. 669]. (3) 
Under a contract for the sale of land 
and a business conducted thereon, 
providing that the contract shall be 
completed by payment and convey- 
ance at a future date, and that on 


completion the property shall be con-_ 


sidered as belonging to the purchaser 
from a date prior to the contract and 
the accounting made as of such date, 
the vendor is entitled on the account- 
ing to the pro rata value of unexpired 
insurance policies for the period be- 
tween that date and the date of the 
completion of the contract. Holyoke 
Envelope Co. v. U. S. Envelope Co., 
72 N.E. 58, 186 Mass. 498. 


[b] Preparation and recording of 
deed.—A. provision in the contract ob- 
ligating the vendor to make and de- 
liver a deed means that he is to pay 
for the making, but not for the record- 
ing, of the deed. Wollenberger v. 
Hoover, 179 N.E. 42, 346 Ill. 511. 


[ce] Obtaining possession from 
tenant.—A contractual provision for 
apportionment of the expense of se- 
curing possession from a tenant was 
construed, in view of the surround- 
ing circumstances, to refer to the 
expense of obtaining possession at the 
earliest practicable date prior to the 
expiration of the lease. Goebel v. 
Cincinnati Postal Terminal & Realty 
Co., 165 N.E. 350, 120 Ohio St. 19 [aff 
164 N.E. 788, 30 Ohio App. 320]. 


[d] Property in custody of the 
law.—If the contract provides that 
the vendor shall remain in possession 
and manage the property, making 
the necessary advances for raising 
crops and applying the proceeds of 
the property to the reimbursement of 
such advances and the surplus, if any, 
to paying off the purchase price, and 
the property is taken under process 
and put in the hands of a sheriff, the 
vendor may, while the property is in 
the custody of the law, continue to 
make such advances as are necessary 
for its proper management and pres- 
ervation and recover the same from 
the purchaser. Lockhart v. Morey, 


4 So. 581, 41 La.Ann. 1165. 
25. See cases infra this note. 


[a] Title and possession generally. 
—The expenses of maintaining the 
property should, in the absence of 
agreement, be borne by the vendor 
until such time as the purchaser may 
safely take possession, which is or- 
dinarily when a good title is shown, 
and after such time should be borne 
by the purchaser. Carrodus_ v. 
Sharp, 20 Beav. 56, 52 Reprint 5238. 


[b] Waiver of defect of title after 
date for completing contract.—Al- 
though a contract to be completed by 
payment and conveyance on a certain 
date is not completed at that time on 
account of a defect in the vendor’s 
title, if the purchaser subsequently 
waives the defect and agrees to take 
the property his waiver will relate 
back to the time when the contract 
was originally to be completed, and 
the purchaser will be liable for the ex- 
penses of preserving the property in 
the meanwhile. Steiner v. Fourth 
Presb. Church, 162 N.Y. 322, 56 N.E. 
985, 31 N.Y.Civ.Proc. 121 (including 
the services of a watchman and the 
keeping up of insurance). 


[c] Where deed has not in fact 
been delivered, an alleged vendor has 
no right to charge the alleged pur- 
chaser with an attorney’s or other fee 
for its preparation. Smith v. East 
Alabama Nat. Bank, 128 So. 600, 221 
Ala. 322. 


{[d] Insurance premiums voluntar- 
ily paid by the vendor on insurance 
taken out by him in his own name 
without authority or directions in 
the contract to do so, and without 
any authority from the purchaser 
aside from the contract, may not be 
recovered from the purchaser. Bar- 
rett v. Dark Tobacco Growers’ Co-op. 
Ass’n, 3 S.W.(2d) 634, 223 Ky. 244; 
Millville Aérie No. 1836, Fraternal 
Order of Eagles v. Weatherby, 88 A. 
847, 82 N.J.Eq. 455. 


[e] Expense of complying with 
municipal building requirements can- 
not be recovered by the purchaser 
from the vendor. Bivings v. Gude, 
107 S.E. 274, 27 Ga.App. 94. 


26. Leis v. Sinclair, 74 P. 261, 67 
Kan. 748. 

27. Leis v. Sinclair, supra; Tolch- 
insky v.- Schiff, 938° NvYAS7 e073) a7 
Misc. 371. 

28. See cases supra note 27. 
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or defend the title to the premises may be imposed 
_on one or the other of the parties to the contract of 
sale.*® In the absence of agreement the vendor is 
not liable to the purchaser for the costs of a suit 
which the purchaser knew at the time of the con- 
tract would be necessary in order to obtain posses- 
sion,°® nor for the expenses incurred by the pur- 
chaser in defending an ejectment suit in which plain- 
tiff failed to recover;?! nor has a purchaser any 
claim against the vendor for the expenses of de- 
fending a title which is set aside for fraud of which 
the purchaser had knowledge and in which he par- 
ticipated:3? 


[§ 811] 15. Deterioration, Loss, and Gain’?*’—a, 
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as to whether the vendor or the purchaser should 
bear the loss due to an injury to the property oc- 
curring between the time of the contract and the 
final econveyance.?+ Both lines of decisions recog- 
nize that the loss should fall on the party who is 
the owner at the time?® but differ as to whether the 
vendor®® or the purchaser®? is the owner. Subject 
to certain qualifications,®’ the rule which is support- 
ed by the weight of authority, and which is based on 
the proposition that a purchaser under a binding 
contract of sale is in equity regarded as the owner 
of the property,*° is that the purchaser is entitled to 
any benefit or increase of value that may accrue to 
the property*® and must bear any loss, injury, or 


General Rules. 


29. Robinson v. Bakewell, 25 Pa. 
424; Central Land Co. v. Johnston, 28 
S.E. 175, 95 Va. 223; Caperton’s Adm’r 
v. Caperton’s Heirs, 15 S.E. 257, 36 
W.Va. 479. 

{a] Application and operation of 
particular agreements.—(1) Where 
the vendor agrees to indemnify the 
purchaser against any claim or en- 
cumbrance affecting the property and 
to “pay all costs, charges, or expens- 
es, necessary to defend the said prem- 
ises against any such claims,” he is 
liable for counsel fees and other ex- 
penses incidental to the defense of an 
ejectment suit brought against the 
purchaser, although plaintiff in such 
suit is unsuccessful. Robinson  v. 
Bakewell, 25 Pa. 424. (2) An express 
agreement to protect the vendor ina 
suit instituted against him affecting 
the title is not limited to the proceed- 
ing in the lower court but includes 
an appeal to a higher court, and this 
right cannot be affected by the pur- 
chaser giving notice after the deci- 
sion in the lower court that he will 
not be further liable. Central Land 
Co. v. Johnston, 28 S.E. 175, 95 Va. 223. 


30. Nash vy. Johnson, 9 Rob. (La.) 


31. Kane y. Fisher, 2 Watts (Pa.) 
246; Hertzog v. Seeler, 1 Phila. (Pa.) 
RSs 


32. Girod v. Pargoud, 11 La.Ann. 
329. 


33. Cross references: 


Actions by vendor or _ purchaser 
against third persons for injuries 
to property see infra §§ 887-889. 


Depreciation as deduction from _ re- 
covery by purchaser of purchase 
money paid see infra §§ 1630-1632. 
34. See infra text and notes 36-50. 
35. Ky.—Martin Grocery Co. v. E. 

Meng Co., 279 S.W. 661, 212 Ky. 469. 
La.—Page v. Loeffler, 84 So. 194, 

146 La. 890, 22 A.L.R. 563. 
Me.—Gould v. Murch, 70 Me. 288, 

35 Am.R. 325. 

N.H.—Wilson v. Clarke, 60 N.H. 352. 


N.Y.—Szatkus v. Schaub, 252 N.Y. 
Sao 00y AAT MISe Lit: 


N.C.—Farmers’ Tobacco Warehouse 


Co. v. Eastern Carolina Warehouse 
Corporation, 117 S.E. 625, 185 N.C. 
518. 


S.D.—Bechtel v. Dakota Nat. Bank, 
PHL MN Wea SS bi SOE ely elias 

36. Wells v. Calnan, 107 Mass. 514, 
9 Am.R. 65; Thompson v. Gould, 20 
Pick. (Mass.) 134. 

37. Martin v. Carver’s Adm’r, 1 S. 
W. 199, 8 Ky.L. 56; Dunn y. Yakish, 
61 P. 926, 10 Okl. 388. 

38. See infra §§ 812-814. 


39. Fla.—Felt v. Morse, 85 So. 656, 


There is some conflict of authority 


80 Fla. 154. 

Ill.—Lombard_ y. 
Cong., 64 Ill. 477. 

Iowa.-—O’ Brien v. Paulsen, 186 N.W. 
440, 192 Iowa 1351; Wolfe v. Iowa Ry. 
& Light Co., 155 N.W. 324, 173 Iowa 
277, 178 Iowa 1. 

Ky.—Wheeler v. Gahan, 267 S.W. 
227, 206 Ky. 366. 

Md.—Royal Ins. Co. v. Drury, 132 A. 
635, 150 Md. 211, 45 A.L.R. 582; Brew- 
Shit Herbert, 96 Am.D. 532, 30 Md. 

Neb.—McGinley v. Forrest, 186 N.W. 
74, 107 Neb. 309, 22 A.L.R. 567. 

N.J.—Marion y. Wolcott, 68 N.J.Eq. 
205 259) A. 242% : 

N.Y.—Szatkus v. Schaub, 252 N.Y. 
S. 350, 141 Mise. 177. 


oe a Ro v. Port, 28 Ohio St. 


Chicago Sinai 


Okl.—Dunn v. Yakish, 61 P. 926, 10 
Okl. 388. 

Pa.—Spratt v. Albert M. Greenfield 
& Co:, 124 A., 126, 279 Pa. 437; .Reed 
v. Lukens, 44 Pa. 200, 84 Am.D. 425. 


S.D.—Bechtel v. Dakota Nat. Bank, 
P5LON IW. 887, 85°5:D. 190. 


Purchaser as equitable owner see 
Supra § 262. 


40. Ky.—Martin v. Carver, 1 S.W. 
199, 8 Ky.L. 56. 


Md.—Brewer v. Herbert, 30 Md. 301, 
96 Am.D, 582. 


Mo.—Snyder v. Murdock, 51 Mo. 175. 


N.J.—Marion v. Wolcott, 59 A.. 242, 
68° N.J.Bq. 20. 


N.Y.—Worrall v. Munn, 53 N.Y. 
185; Clinton v. Hope Ins. Co., 45 N.Y. 
454 [aff 51 Barb. 647]; Moore v. Tay- 
lor, 157 N.Y.S. 921 [rev on other 
grounds 161 N.Y.S. 480, 175 App.Div. 
37]; Neponsit Realty Co. v. Judge, 
176 N. Y.S.138, 106 Mise, 445. 


Okl.—Dunn v. Yakish, 61 P. 926, 10 
Okl. 388. 


Pa.—Reed v. Lukens, 44 Pa. 200, 84 
Am.D. 425; Richter v. Selin, 8 Serg. 
&R. 440. 


Tex.—Rives v. James, (Civ. App.) 
3 S.Wi.C2d) 9382. 


[a] If property increases in value, 
it is the purchaser’s gain. Mahan y., 
Home Ins. Co., 226 S.W. 593, 205 Mo. 
App. 592. 


41. Ind.—Thompson vy. Norton, 14 
Ind. 187; Kimberlin y. Templeton, 102 
N.E. 160, 55 Ind.App. 155. 


Iowa.—O’Brien v. Paulsen, 186 N.W. 
440, 192 Iowa 1351. 


Ky.—-Wheeler v. Gahan, 267 S.W. 
227, 206 Ky. 366; Marks v. Tichenor, 
4 S.W. 225, 85) Ky. 536, 9 Ky. 125: 
Johnston v. Jones, 12 B.Mon. 326; 


depreciation which it may sustain*! without fault 


Martin vy. Carver, 1 S.W. 199, 8 Ky.L. 
56. 


Md.—Brewer v. Herbert, 30 Md. 301, 
96 Am.D. 582. 


Minn.—Hueston v. Mississippi, ete., ' 
Boom Co., 79 N.W. 92, 76 Minn. 251. 


Mo.—Snyder v. Murdock, 51 Mo. 
175; Standard Oil Co. v. Dye, 20 S.W. 
(2d) 946, 223 Mo.App. 926; Mahan v. 
Home Ins. Co., 226 sS.W. 593, 205 Mo. 
App. 592; Manning v. North British, 
ete’, * Ins: ~Co.,, 99 (SuWis 1095,.123Mo; 
App. 456. 


Neb.—McGinley v. Forrest, 186 N. 
W. 74, 107 Neb. 309, 22 A.L.R. 567. 


N.J.—Marion v. Wolcott, 59 A. 242, 
68 N.J.Eq. 20. 


N.Y.—Sewell v. Underhill. 90 N.E. 
430) 197) INGY. 168, 134 <AmuUSSRe 7863, 
21), LERGALNS. 233, 23)) AnniGaske4to5 
[rearg den 91,N.E. 1120, 197 N.Y. 614, 
and dist Goldman v. Rosenberg, 22 N. 
EH. 259, 116 N.Y. 78, 23 Abb.N.Cas. 343: 
Clinton v. Hope Ins. Co., 45 N.Y. 454]; 
Perisco v. Guernsey, 220 N.Y.S. 689, 
129 Mise. 190 [aff 225 N.Y.S. 890, 222 
App.Div. 719]; Cammarata v. Merke- 
witz, 198 N.Y.S. 825, 120 Misc. 508; 
Boehm Vin Platt.) 19 IN. yess 26, tats 
Misc. 55; In re Boshart’s Estate, 177 
N.Y.S. 567, 107 Mise. 697 [aff 177 N. 
Y.S. 574, 188 App.Div. 788]; Neponsit 
Realty Co. v. Judge, 176)N-Y.S.° 1337 
106 Mise. 445. 


N.C.—Farmers’ Tobacco Warehouse 
Co. v. Eastern Carolina Warehouse 
e OPROnRGIeE 117, VSiBky 620, .9Sd NRCs 

8. 


N.D.—Woodward v. McCollum, 111 
N.W. 6238, 16 N.D. 42. 


Ohio.—Oak Building & Roofing Co. 
bs Susor, 166 N.E. 908, 32 Ohio App. 


Okl.—Fouts v. Foudray, 120 P. 960, 
31 Okl. 221, 88 L.R.A.N.S. 251, Ann. 
Cas.1913E 301; Dunn v. Yakish, 61 P. 
$26, 10 Okl. 388. 


Pa.—Spratt v. Albert M. Greenfield 
& Co., 124 A. 126, 279 Pa. 487; Reed v. 
Lukens, 44 Pa. 200, 84 Am.D. 425; 
Morgan v. Scott, 26 Pa. 51; Richter v. 
Selin,' 8 Serg.&R. 425; Shlak v. E. F. 
Houghton Building & Loan Associa- 
tion, 16 Pa.Dist.&Co. 449. 

S.D.—Bechtel v. Dakota Nat. Bank, 
151 N.W. 887, 85 S.D. 191; Brakhage 
v. Tracy, 83 N.W. 363, 13 S.D. 343. 

Tenn.—Barker vy. Smith, 3 Sneed 
aoe Oldham y. Kennedy, 3 Humphr. 


Tex.—Rives v. 
3 S.W.(2d) 932. 
W.Va.—Maudru v. Humphreys, 
S.B. 259, 83° W.Va. 3807, 
Wis.—Wetzler v. Duffy, 47 N.W. 184, 
78 Wis. 170, 12 L.R.A. 178. 
Eng.—Poole v. Adams, 33 L.J.Ch. 
639; Paine v. Meller, 6 Ves.Jr. 349, 31 


James, (Civ.App.) 
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or negligence on the part of the vendor‘? or of ei- 
ther party ;*° and if there is a valid and binding con- 
tract between the parties,** the application of the 
rule is not affected by the fact that the purchase 
price has not been paid,*® the purchaser is not in 
possession,*® or, under the provisions of the contract, 
possession is not to be delivered until a date subse- 
quent to that when the loss or injury occurred.*? 
Other decisions, however, hold that the same rule 
should apply as in the case of sales of personal prop- 
erty,*® and that a loss or injury occurring after the 
contract but before conveyance must fall on the ven- 
dor,*® although some of the decisions seem to be 
based in part at least on the ground that the pur- 
chaser’s equitable ownership is not cognizable in 
a court of law.®° 


[§ 812] b. Qualifications and Exceptions to Rule 
—(1) In General. The general rule placing the bur- 
den of a loss or injury on the purchaser is based on 
the ground of his equitable ownership®* and should 
be extended beyond the reason of the rule.®? It is 
therefore essential to its operation that the contract 


at the time of the loss or injury shall be so complete, 
Reprint 1088. Contra Stent v. Bailis,; (Mass.) 134. 
2 P.Wms. 220, 24 Reprint 705. 

{a] “The general rule in cases of 
this charactes is that the purchaser 
must bear any loss occasioned to the 
property occurring after execution of 
the contract and before delivery of the 


49. 
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Rule as to sales of personal prop- 
erty see Sales §§ 608-611. 

Cal.—Conlin v. Osborn, 120 P. 
Potts Drug Co. v. Benedict, 104 
P. 428, 156 Cal. 334, 25 L.R.A.N.S. 609; 
La Chance v. Brown, 


[66 C,J.] 1053 


binding, and enforceable that the purchaser may 
properly be regarded as the owner of the property.** 
The burden must fall on the vendor if at the time the 
loss or injury oceurs the contract is not complete 
and binding,’* as where it depends on a contingency 
which has not happened,®® or on a condition which 
has not been performed,°° or is a mere option which 
is still pending and undetermined,®? or where the 
contract is in parol and there has been nothing to 
take the case out of the statute of frauds,°* or where 
at the time of the loss or injury the vendor is not 
in a position to convey a good title.®® It is also held 
that the rule does not apply in the ease of an entire 
contract for the sale of both real and personal prop- 
ersty.°° 

[§ 813] (2) Provisions of Contract. The general 
rules as to the responsibility for losses or injuries to 
the property®! may, of course, be varied by the terms 
of the contract;®? and the vendor will be liable 
therefor where he contracts to deliver the premises 
in the same or as good condition as at the time of 
the contract®® or to keep the same in good repair.** 
A purchaser by accepting a deed and taking posses- 


Ohio St. 276. 


58. Blew v. 
304. 


59. Ga.—Phinizy v. Guernsey, 36 
S.E. 796, 111 Ga. 346, 78 Am.S.R. 207, 
50 L.R.A. 680; Mackey v. Bowles, 25 
S.E. 834, 98 Ga. 730. 


McClelland, 29 Mo. 


183 P. 216, 41 


deed, because, unless provided to the 
contrary, the purchaser to all intents 
and purposes becomes the owner of 
the land.” Spratt v. Albert M. Green- 
field & Co., 124 A. 126, 279 Pa. 437, 
439. 


{b] Rule is not inequitable (1) 
since the purchaser gets all benefits 
as well as being charged with the 


losses. Brewer v. Herbert, 30 Md. 
301, 96 Am.D. 582; Woodward v. Mc- 
Collum, itt NeW. 628.0016) INS 42. 


(2) Furthermore, the purchaser after 
the contract has an insurable interest 
in the property (see Fire Insurance § 
14) (3) and may protect himself by 
insuring it (Brewer v. Herbert, supra; 
Woodward v. McCollum, supra; Dunn 
v. Yakish, 61 P. 926, 10 Okl. 388). 


42. Marion v. Wolcott, 59 A. 242, 
68 N.J.Eq. 20; Clinton v. Hope Ins. 
Co., 45 N.Y. 454 [aff 51 Barb. 647]; 
Szatkus v. Schaub, 252 N.Y.S. 350, 141 
Mise. 177; Neponsit Realty Co. v. 
Judge, 176 N.Y.S. 133, 106 Misc. 445; 
Moore v. Taylor, 157 N.Y.S. 921 [rev 
on other grounds 161 N.Y.S. 480, 175 
App.Div. 37]; Maudru v. Humphreys, 
98 S.E. 259, 83 W.Va. 307. 


43. McGinley v. Forrest, 186 N.W. 
74, 107 Neb. 809, 22 A.L.R. 567; Se- 
well v. Underhill, 90 N.E. 430, 197 


INGY: NOS) 2a Ua ReAGN.S.01233,0134 Am. 
S.R. 868, 18 Ann.Cas. 795 [reh den 91 
ING De lO) Oo IN GY (Ouse [sae OUIMUS sVc 
Foudray, 120 P. 960, 31 Okl. 221. 


44. Manning v. North British, etc., 
mee Co., 99 S.W. 1095, 123 Mo.App. 

ov. 

45. Brewer v. Herbert, 30 Md. 301, 
96 Am.D. 582; Moore v. Taylor, 157 N. 
Y.S. 921 [rev on ather grounds 161 
N.Y.S. 480, 175 App.Div. 37]; Dunn v. 
Yakish, 61 P. 926, 10 Okl. 388. 


46. O’Brien v. Paulsen, 186 N.W. 
440, 192 Iowa 1351; Brewer v. Her- 
‘bert, 30 Md. 301, 96 Am.D. 582; Man- 
ning v. North British, etc., Ins. Co., 99 
5.W. 1095, 123 Me.App. 456; Dunn v. 
Yakish, 61 P. 926, 10 Okl. 388. 

47. Thompson v. Norton, 14 Ind. 
187; Brewer v. Herbert, 30 Md. 301, 
96 Am.D. 582; Barker v. Smith, 3 
Sneed (Tenn.) 289. 

48. Thompson v. Gouid, 20 Pick. 


Cal.App. 500. 
La.—Page v. Loeffler, 84 So. 194, 
146 Lias 890, 22. A.L.Ri; 563: «Nord v. 


Russell, 128 So. 310, 13 La.App. 390. 


Me.—Durham v. McCready, 151 A. 
544, 129 Me. 279; Gould v. Murch, 70 
Me. 288, 35 Am.R. 325. 

Mass.—Libman v. Levenson, 128 N. 
BH. 13, 236 Mass. 221, 22 A.L.R. 560; 
Wells v. Calnan, 107 Mass. 514, 9 Am. 
anya Thompson v. Gould, 20 Pick. 

Or.—Powell v. Dayton, etc., R. Co., 
8 PB. 544,-12 Or. 488: 

50. Thompson v. Gould, 20 Pick. 
(Mass.) 134; Powell v. Dayton, etc., 
R. Co., 8 P. 544, 12 Or. 488. 


51. See supra § 811. 
mea Gilbert v. Port, 28 Ohio St. 
53. I11.—Lombard v. Chicago Sinai 


Cong., 64 Ill. 477. 


Mo.—Blew v. 
304. 


Ohio.—Gilbert v. Port, 28 Ohio St. 
6. 


McClelland, 29 Mo. 
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S.C.—Good v. Jarrard, 76_.S.E. 698, 
93 S.C. 229, 438 L.R.A.N.S. 383. 


Tex.-—Northern Texas Realty & 
Construction Co. v. Lary, (Civ.App.) 
136 S.W. 843. 

54. Lombard v. Chicago Sinai 
Cong., 64 Ill. 477; Farmers’ Tobacco 
Warehouse Co. v. Eastern Carolina 


Warehouse Corporation, 117 S.E. 625, 
185 N.C. 518; Bechtel v. Dakota Nat. 
Bank, 151 N.W. 887, 35 S.D. 191. 

55. Lombard v. Chicago 
Cong., 64 Ill. 477. 

56. Ky.—Martin Grocery Co. v. HE. 
Meng Co., 279 S.W. 661, 212 Ky. 469. 

La.—Page v. Loeffler, 84 So. 194, 
146 La. 890, 22 A.L.R. 563. , 

Neb.—Kinney v. Hickox, 38 N.W. 
816, 24 Neb. 167. 

S.C.—Huguenin v. Courtenay, 21 S. 
C. 403, 58 Am.R. 688. 

Tex.—Northern Texas 
Construction’ Co. v. Lary, 
136 S.W. 843. 

57. Lombard v. Chicago Sinai 
Cong., 64 Ill. 477; Gilbert v. Port, 28 


Sinai 


Realty & 
(Civ. App.) 


Ill. Eppstein v. Kuhn, 80 N.E. 80, 
Zoo led by NO: Ta Re ACNE Se) Lilie 

Neb.—Kinney v. Hickox, 38 N.W. 
816, 24 Neb. 167. 


N.C.—Farmers’ Tobacco Warehouse 
Co. v. Eastern Carolina Warehouse 
Corporation, 117 S.E. 625, 185 N.C. 518. 

S.C.—Huguenin v. Courtenay, 21 
S.C. 403, 53 Am.R. 688. 


S.D.—Amundson v. Severson, 170 x. 
W. 633, 41 S.D. 377; Bechtel v. Dako: 
tea Bank, 151 N.W. 887, 35 S.D 


Va.—Christian vy. Cabell, 22 Gratt. 
(63 Va.) 82. 


60. Clinton v. Hope Ins. Co., 45 N. 
Y. 454; Listman v. Hickey, 19 N.Y.S. 
880,65 Eun 8) faff 37 NB 827 la 
N.Y. 630]; Szatkus v. Schaub, 252-N. 
Y.S. 350, 141 Mise. 177. 


61. See supra § 811. 


62. Marks v. Tichenor, 4 S.W. 225, 
85 Ky. 536, 9 Ky. 125; Conkling v. 
Zerega, 25 N.Y:S. 558, 72 Hun 134; 
Szatkus v Schaub, 252 N.Y.S. 350, 141 
Misc. 177; Re Codville, 16 Man. 426. 


eee Ind.—Gibson v. Eller, 13 Ind. 


Iowa.—Rhomberg v. Zapf, 208 N.W. 
276, 201 Iowa 928, 46 A.L.R. 1124. 


Ky.—Combs v. Fisher, 3 Bibb 51. 


Smee oe v. Kelly, 20 N.J.law 


_N.Y.—Brownell v. Board of Educa- 

tion of Inside Tax Dist. of City of 
Saratoga Springs, 146 N.E. 630, 239 N. 
Y. 369 [rearg den 148 N.E. 711, 240 
Nays 5151: 


[a] Exception of natural wear and 
tear.— Where the vendor stipulates to 
deliver possession of the premises in 
as good repair as they were in at the 
time of the execution of the contract, 
‘natural and reasonable wear and tear 
excepted,” the exception covers only 
such decay and depreciation in value 
as may arise from ordinary and rea- 
sonable use; an injury to the proper- 
ty by a freshet is not within the ex- 


ception. Green v. Kelly, 20 N.J.Law 
544. 
64 Morgan v. Hymer, 37 S.W. 576, 


18 Ky.L. 639. 
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sion of the premises does not waive his right to dam- 
ages for a breach of the vendor’s agreement to de- 
liver the premises in good condition;®* nor is the 
acceptance of the premises by the vendor a waiver of 
his right to damages for a breach of the purchaser’s 
agreement to restore the, premises in good condition 
in ease he exercises an option to convert the sale into 
a lease.°° However, a contractual provision placing 
on the vendor the risk of loss or damage from a speci- 
fied cause does not extend to other causes 397 there 
is no implied warranty by the vendor that buildings 
will continue to exist,°® or that the existing condition 
of the property will continue;®® and a covenant of 
the purchaser to keep the premises in good condition 
does not place the burden of a loss by fire on him 
where another provision of the contract requires him 
to keep the buildings insured for the benefit of the 
vendor.*° 


[§ 814] (3) Negligence or Default of Parties.“+ 
There is a clear distinction in regard to which party 
shall bear the loss, between an injury occurring with- 
out the fault of either party and one directly or in- 
directly attributable to the vendor.*? If he remains 
in possession, the vendor should ordinarily exercise 
reasonable care to prevent a loss or injury to the 
property,’*® and he must bear or make good any loss 
or injury to the property due to his own negli- 
gence,’* regardless of whether he remains in pos- 
session by agreement or otherwise,*® and notwith- 
standing the loss or injury occurs after a conveyance 
has been executed.?® He will also be liable for in- 
juries done during his possession by his tenants;*7 
but where property is sold expressly subject to an 
unexpired lease, the purchaser cannot recover from 
the vendor for an injury due to the negligence of 
the lessee.*® 


Care or insurance against fire. A vendor in pos- 
session should exercise ordinary care to prevent 
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buildings from being injured or destroyed by fire;*° 
but he 1s not obliged to insure or keep up insurance 
on the property®® or to notify the purchaser in case 
a policy of insurance expires.** 


Depreciation during delay in completing contract. 
The vendor will be liable for a depreciation in the 
value of the property during a delay in the comple- 
tion of the contract or delivery of possession where 
the delay is due to his fault,*? but not where the pur- 
chaser is responsible for the delay.*? 


Materials in buildings torn down. Where land is 
sold, reserving to the vendor the materials in build- 
ings which are to be torn down by the purchaser, the 
purchaser will be liable to the vendor for a negligent 
loss of or injury to such materials.** 


Injury by optionor. An option contract is effec- 
tive to bind the owner of the property to hold it in 
the same state and condition in which it existed at 
the time the contract was made,®° so that he may be 
able to convey it in such condition if the option is 
exercised;°® and any unjustifiable injury to the 
property by him during the life of the, option which 
prevents him from complying with his obligation 
amounts to a breach of contract.** 


[§ 815] c. Right to Proceeds of Insurance.$® A 
contract of insurance does not attach to the prop- 
erty so as to pass as a matter of law to a purchaser 
by a sale made either before or after a loss or in- 
jury has oceurred;®® and it has been held that where 
the property at the time of the sale was insured 
by the vendor and a loss or injury occurs after the 
contract and before conveyance, the purchaser is 
not entitled to any benefit from the insurance mon- 
ey;°° but, while, unless the contract of sale avoids 
the policy,®! the insurance money in case of loss is 
as between the parties and the insurance company, 
payable to, and collectable by, the vendor,®? yet, 


65. Green v. Kelly, 20 N.J.Law 
544, 

66. Dicks v. Belsher, 80 Ala. 369. 

67. Pellegrino v. Giuliani, 193 N.Y. 


S. 258, 118 Misc. 329. 
68. Pellegrino vy. Giuliani, supra. 


69. Maudru v. Humphreys, 98 S.E. 
259, 83 W.Va. 307. 


70. Szatkus v. Schaub, 252 N.Y.S. 
350, 141 Misc. 177. , 


71. iability: 

For waste see supra §§ 788, 789. 

In action for specific performance see 
Specific Performance § 592. 


On rescission of contract see supra § 
505. 


72. Durrett v. Simpson, 3 T.B.Mon. 
(Ky.) 517, 16 Am.D. 115. 


73. Kincheoloe v. Smith, 91 S.W. 
1145, 28 Ky.L. 1329; Phillips v. Silves- 
ter, L.R. 8 Ch. 173; Clarke v. Ramez, 
[1891] 2 Q.B. 456; Royal British Per- 
manent Bldg. Soc. v. Bomash, 35 Ch. 
ee 390; BHgmont v. Smith, 6 Ch.D. 


[a] Vendor as trustee.—(1) A ven- 
dor in possession is in a sense a trus- 
tee (see supra § 262) (2) and must 
exercise reasonable care to prevent 
the property from being damaged 
(Clarke v. Ramez, [1891] 2 Q.B. 456; 
Royal British Permanent Bldg. Soc. 
v. Bomash, 35 Ch.D. 390). (3) If the 
vendor does not exercise reasonable 


care to protect the property he will 
be liable even for an injury done by 
a trespasser without his knowledge if 
by due care he might have prevented 
it. Clarke v. Ramez, supra. (4) It is 
the duty of the vendor as trustee to 
keep the property in a good state of 
cultivation and to relet in case a ten- 
ancy becomes vacant. Egmont v. 
Smith, 6 Ch.D. 469. 


74. Gibson v. Bller, 13 Ind. 124; 
Durrett v. Simpson, 3 T.B.Mon. (Ky.) 
517, 16 Am.D. 115; Kincheoloe. v. 
Smith, 91 S.W. 1145, 28 Ky.L. 1329. 


75. Kincheoloe y. Smith, supra. 
76. Kincheoloe v. Smith, supra. 
77. Durrett v. Simpson, 3 T.B.Mon. 
(eya) 617 S16 An Due Ib: 
Hees King v. Preston, 11 La.Ann. 
79. Kincheoloe v. Smith, 91 S.W. 


1145, 28 Ky.L. 1329. 


80. Brewer v. Herbert, 30 Md. 301, 
96 Am.D. 582. 


81. Brewer v. Herbert, supra. 


82. Gedye v. Montrose, 26 Beav. 45, 
53 Reprint 818; Regent’s Canal Co. v. 
Ware, 23 Beav. 575, 58 Reprint 226; 
Foster v. Deacon, 3 ‘Mada. 394, 56 Re- 
print 550; Paramore v. Greenslade, 1 
Smale & G. 541, 65 Reprint 237; Lord 
v. Stephens, 1 ¥.&C. Exch. 222; Fisken 
v. Wride, 11 Grant Ch. (Ont.) "2.45, 

83. Mullin v. Bloomer, 11 Iowa 360; 
Harford v. Purrier, 1 Madd. 532, 56 
Reprint 195. 


84. Dominion Express Co. v. Cu- 
sack, 10 Que.Q.B. 307. 


85. Varn Turpentine & Cattle Co. 
Allen & Newton, 144 S.E. 47, 38 Ga. 
prey 408. 


86. Varn Turpentine & Cattle Co. 
v. Allen & Newton, supra. 


87. Varn Turpentine & Cattle Co. 
v. Allen & Newton, supra. 


88. Liability for insurance premi- 
ums see supra § 810. 


89. Gilbert v. Port, 28 Ohio St. 
276; Rayner v. Preston, 18 Ch.D. 1. 


Nature of contract see Fire Insur- 
ance § 1. 

$0. King v. Preston, 11 La.Ann. 95; 
Brownell v. Board of Education of In- 
side Tax Dist. of City of Saratoga 
Springs, 146 N.E. 630, 239 N.Y. 369, 
87 ALR. 1319 [rearg den 148 N.E. 
711, 240 N.Y. 575]. 


[a] In England (1) it was so held 
at one time. Rayner v. Preston, 18 
Ch.D. 1;\"Poole vi ‘Adams; 33" Loy-Ch. 
639. (2) However, the rule in this 
jurisdiction has been changed by an 
act of Parliament which provides 
that, in the absence of a stipulation to 
the contrary, the purchaser may claim 
the insurance money received by the 
vendor. 12 & 18 Geo. Vc 16 § 105. 


91. Contract of sale as change of 
title, interest or ownership avoiding 
policy see Fire Insurance § 285. 


92. See Fire Insurance § 586. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


~§§ 815-816] 


as between the vendor and the purchaser, the better 
rule would seem to be that it should belong to 
whichever must bear the loss resulting from the in- 
jury to the property.®* Hence, if the loss falls on 
the purchaser,®* he is entitled to the benefit of the 
insurance money,?® and if it is collected by the ven- 
dor, he will hold it for the benefit of the purchas- 
er,°® who will be entitled to eredit therefor on the 
unpaid purchase price®’ or on a mortgage indebted- 
ness assumed by him as a part of the purchase 
price.°& On the other hand, if the loss falls on the 
vendor,®® he is entitled to the benefit of the insur- 
ance money,? and may collect and retain the same 
in his own right.2 Where the contract requires the 
property to be insured or kept insured for the ben- 
efit of the vendor, he is interested in the proceeds 
as security,? and if the purchase price has not been 
paid, he cannot be required to pay over such procceds 
to the purchaser, but may either retain and apply 
the same as a credit on the purchase price® or apply 
the amount to rebuilding and repairing the loss,°® 
the purchaser having no right to direct the applica- 
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tion of the proceeds’ unless such right is conferred 
by agreement.’ Also, where the purchaser has the 
property insured for the benefit of a mortgagee, the 
vendor has a right to have the proceeds applied 
either to the restoration of the buildings or the 
reduction of the mortgage indebtedness.? If after 
the contract either party insures his own interest 
for his own benefit, the other will have no interest 
in the proceeds.!® 


[§ 816] 16. Assignment of Contract or Transfer 
of Property!—a. By Vendor. After entering into 
a contract for the sale of land a conveyance of the 
land by the vendor to a third person, without the 
consent of the original purchaser, is a violation of 
the contract,'? at least where the conveyance con- 
tains no provision making it subject to the outstand- 
ing contract of sale or bond for title.** On the 
other hand, it is not a breach of a bond for title for 
the vendor to sell or convey whatever interest he 
has in the lands to a purchaser or grantee who has 
actual notice of, and takes subject to, the rights 
and equities of the original purchaser.** Also, the 


98. Phinizy v. Guernsey, 36 S.H.,;ceeds to extent of his interest see 


796, 111 Ga. 346, 78 Am.S.R. 207, 50 
L.R.A. 680; Gilbert v. Port, 28 Ohio 
St. 276; Russell v. Elliott, 186 N.W. 
824, 45 S.D. 184, 22 A.L.R. 556; Brak- 
Ano v. Tracy, 83 N.W. 863, 13 S.D. 

94. See supra § 811. 

95. Mattingly v. Springfield F. & 
M. Ins. Co., 83 S.W..577, 120 Ky. 768, 
OG skye 11875) Wim. Skinner; “etc., 
Ship-Bldg., ete., Co. v. Houghton, 48 
A. 85, 92 Md. 68, 84 Am.S.R. 485; Reed 
v. Lukens, 44 Pa. 200, 84 Am.D. 425; 
Brakhage v. Tracy, 83 N.W. 363, 13 
S.D. 343. 

96. Standard Oil Co. y. Dye, 20 S. 
W.(2d) 946, 223 Mo.App. 926; Manning 
v. North British, etc., Ins. Co., 99 S 
W. 1095, 123 Mo.App. 456; Persico vy. 
Guernsey, 220 N.Y.S. 689, 129 Misc. 
190 [aff 225 N.Y.S. 890, 222 App.Div. 


719]; Reed v. Lukens, 44 Pa. 200, 84 
Am.D. 425. . 
97. Mattingly v. Springfield, F. & 


M. Ins. Co., 83 S.W. 577, 120 Ky. 768, 
26 Ky.L: 1187; Standard Oil Co. v. Dye, 
20 S.W.(2d) 946, 223 Mo.App. 926; 
Persico v. Guernsey, 220 N.Y.S. 689, 
129 Mise. 190 [aff 225 N.Y.S. 890, 222 
App.Div. 719]; Russell v. Hlliott, 186 
N.W. 824, 45 S.D. 184, 22 A.L.R. 556; 
pea es v. Tracy, 83 N.W. 363, 13 S. 
. 343. 


98. Kaufman v. All Persons, etc., 
117 P. 586, 16 Cal.App. 388. 


99. See supra § 811. 

1. Phinizy v. Guernsey, 36 S.E. 
111 Ga. 346, 78 Am.S.R. 207, 50 L. 
. 680; Gilbert v. Port, 28 Ohio St. 


See Fire Insurance § 586. 


8. Marion v. Wolcott, 59 A. 242. 
68 N.J.Eq. 20; Naquin v. Texas Sav., 
etc., Assoc., 67 S.W. 85, 95 Tex. 313, 
93. 'Am.SeRs 855,58 ERA. 711; Seott 
vy. Crinnian, 43 Ont.L. 430. 


[a] Property covered by agree- 
ment.—A contract by which the pur- 
chaser is to keep the ‘‘premises’’ in- 
sured for the benefit of the vendor 
does not give the vendor any right to 
insurance money arising from the loss 
of buildings constructed by the pur- 
chaser prior to the contract with a 
right to remove the same and which 
were treated by both parties as per- 
sonal property. Dankwardt v. Prus- 
sian Nat. Ins. Co., 98 N.W. 6038, 123 
Iowa 70. 


Equitable right of vendor to pro- 


Fire Insurance § 586. 


4 Marion y. Wolcott, 59 A. 242, 
68 N.J.Eq. 20; Naquin v. Texas Sav., 
ete.,Assoc.,.67 S.W., 85, 95 Tex. 313, 
93 ‘Am.S-R. 855, 58 REAL ‘712: 


5. Hancock v. Roitz, 281 P. 891, 129 
Kan. 111; Bennett v. Johnson, 239 N. 
W. 888, 256 Mich. 557; Shaw v. Cram- 
ton,;, 239 “Naw... 366,..256.) Mich.” 293; 
Marion v. Wolcott, 59 A. 242, 68 N.J. 
Eq. 20; Dysart y. Colonial Fire Un- 
derwriters of Nat. Fire Ins. Co., 254 
P. 240, 142 Wash. 601. But see Scott 
v. Crinnian, 43 Ont.L. 430 (the vendor 
is entitled to look to the insurance 
money as security for, but is not enti- 
tled to apply it in payment of, install- 
ments not yet due). 


_[a] Contract construed.—‘Plain- 
tiff predicates her right to recover the 
insurance money collected by defend- 
ant on the theory that there was 
nothing due defendant at the time the 
property was destroyed by fire, or at 
the time the insurance money was 
collected, except interest. This is a 
strained and inaccurate construction 
of the contract between the parties. 
That contract provided that the 
amount collected, if any, by defend- 
ant on such insurance ‘shall be cred- 
ited on this contract against the bal- 
ance due from party of the second 
part.’ This term ‘balance due’ un- 
questionably refers to the amount yet 
to be paid upon the contract, namely, 
$900, and is not limited to the amount 
of interest on the unpaid portion of 
the purchase price which had accrued 
and was unpaid at the time the money 
was so collected. Defendant was en- 
titled to keep all of the insurance 
money collected up to the amount re- 
maining unpaid on the purchase price 
of the property.” Hancock v. Roitz, 
281 Py 891; 129 Kant Weis. 


6. Naquin v. Texas Sav., etc., As- 
soc., 67 S.W. 85, 95 Tex. 313, 93 Am. 
S’Rr 855,158 “E.R.AL TILT. 


7. Shaw v. Cramton, 239 N.W. 366, 
256 Mich. 293. But see Williams v. 
Lilley, 34 A. 765, 67 Conn. 50, 37 A.L. 
R. 150 (where part of the proceeds is 
expended in restoration of the proper- 
ty, the purchaser is entitled to have 
the unexpended balance applied on the 
purchase price); Turner vy. Bryant, 
137 N.Y.S. 466, 152 App.Div. 601 [aff 
109 N.B. 1094, 215 N.Y. 669] (where, 
in determining the equitable rights of 
the parties according to the peculiar 
circumstances attending the case, the 


court held that the purchaser should 
be credited with the insurance money 
received by the vendor). ; 


8. Kudner y., Miller, 221 N.W. 154, 
244 Mich. 49. 

9. Cilley v. Herrick, 103 A. 777, 
117 Me. 264. 


Application of insurance proceeds 
as between mortgagor and mortgagee 
erie Insuramce § 589; Mortgages 


10. White v. Gilman, 71 P. 436, 138 
Cal. 375; Zenor v. Hayes, 130 Ill.App- 
113 [aff 81 N.E. 1144, 228 Ill. 626, 13 
L.R.A.N.S. 909]. 


Insurable interest of vendor and 
De eee see Fire Insurance §§ 13, 

Representation of vendor or pur- 
chaser aS owner to insurance compa- 
ny see Fire Insurance §§ 212, 213. 


1l. Rights, liabilities, and remedies 
between parties to contract and third 
persons see infra §§ 819-904. 


12. Ga.—-Gibson v. Carreker, 17 S. 
BE. 965, 91 Ga. 617; Buck v. Duvall, 72 
S.E. 44, 9 Ga.App. 656. 


Minn.—Meyers v. Markham, 96 N. 
W. 787, 90 Minn. 230. 


N.Y.—James.. v:, Burchell, 82. INVY. 
108; Smith v. Rogers, 42 Hun 110 [aff 
23 N.E. 1146, 118 N.Y. 675]. 


Pa.—Thurston vy. Franklin College, 
16 Pa. 154. 


Can.—McDougall v. Mackay, 64 Can. 
S.C. 1, 68 Dom.L.R. 245. 


[a] Vendor may not convey un- 
divided fractional interests to differ- 
ent persons. Strickland v. Lowry 
Nat. Bank, 79 S.H. 539, 140 Ga. 653. 


{[b] Grant of easement. (1) 
Where the purchaser has not breached 
the contract of sale and there has 
been no act or default on his part 
which operated to forfeit his rights or 
work a reversion of his equitable in- 
terests to the vendor, the vendor has 
no right to burden or charge any of 
the lands embraced: within the con- 
tract of sale with an easement by 
making and delivering a deed grant- 
ing aright of way. Orange Cove Wa- 
ter Co. v. Sampson, 248 P. 526, 78 Cal. 
App. 334. (2) Who may grant ease- 
ment generally see Easements § 90. 


13. Haygood v. Edwards, 139 S.E. 
681, 37 Ga.App. 257; Jones vy. Clemons, 
133 S.E. 744, 85 Ga.App. 552. 

14. Anthony vy. Dudley Sash, Door 
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purchaser may, of course, agree or consent to a con- 
veyanee by the vendor to a third person;'® but 
where, in such ease, the vendor agrees to account 
to the original purehaser for a part of the proceeds 
realized from the sale to the second purchaser, he 
must abide by the agreement.'® A revocable lease 
exeeuted by the grantor not reserving rent is not 
a breach of the contract of sale;+*? and a statute 
subjecting a person to double damages for selling 
and conveying to a subsequent purehaser land pre- 
viously contracted to be sold does not comprehend 
a mortgage.t§ 


Remedies.'° Where a conveyance by the vendor 
to a third person was wrongful,?° various remedies 
are open to the original purchaser.?+ He may treat 
the contract as rescinded by the vendor?” and sue to 
recover the purchase money paid;?* he may sue 
to reeover damages for breach of contract;?* or 
he may sue the vendor for money had and received,?° 
or require him to aceount as a trustee,?® in which 
eases the vendor is liable for the full consideration 
of the second sale,?" notwithstanding it 1s more 
than the actual value of the land?’ or the original 
eontract price.2? Another remedy open to the 
purchaser where the conveyance was made with in- 
tent to defraud him is an action to recover damages 
for the tort.8° The facet that the grantee has knowl- 
cdge of the contract so that the original purchaser 


78 Ga. 461; 


VENDOR AND PURCHASER 


Taylor v. Kelly, 56 N.C. 


[§§ 816-818 


might enforce specific performance against him will 
not deprive the purchaser of his rights and remedies 
as against the vendor.*! 


[§ 817] b. By Purchaser.2? An assignment of 
the contract by the purchaser does not release him 
from his obligations to the vendor unless the vendor 
expressly agrees that he shall be released,** not- 
withstanding the assignee has agreed to assume or 
perform such obligations ;?4 and the mere assent 
by the vendor to the assignment does not operate 
to release the purchaser.?® Even an extension of 
time granted. to the assignee does not release the 
purchaser,?® at least where there is no valuable 
consideration for the agreement to extend*’ or the 
extension relates only to one payment and the con- 
troversy is over subsequent payments.2& Also, an 
assignment by the purchaser of the contract and 
his interest in the land does not affeet his claim 
against the vendor for damages caused by false rep- 
resentations.*® However, a purchaser who intrust- 
ed an assignment signed in blank to an agent cannot 
hold the vendor liable for delivering a deed to the 
assignee;*® and a recorded assignment expressly 
authorizing the vendor to eonvey to the assignee 
protects the vendor against any demands of the 
purchaser.*+ 


[§ 818] 17. Reconveyance to Vendor.42 Under 
the provisions of the contract of sale*? or of a 


Wash.—Auve v. Wenzlaff, 298 P. 


& Lumber Co., 92 S.E. 634, 21 Ga. 
App. 412. 
fal Grantor of option may sell or 


eonvey his interest in the lands sub- 
ject to the option. Elliott v. Delaney, 
116 S.W. 494, 217 Mo. 14; Anthis v. 
Sandlin, 299 P. 458, 149 Okl. 
Fargo v. Wade, 142 P. 8380, 72 Or. 477, 
L.R.AI915A 271. 

15. O'Neal v. Bush & Tillar, 173 S 
Ww. 869, 108 Tex. 246 [rev (Civ.App.) 
1408S Aye 242, and rev on other grounds 
177. S.W. 958, and mod on other 
grounds 191 Sow. 1183). 


fa] Under contract for sale of 
numerous houses the vendor has such, 
and only such, right to dispose of the 
fee in any of the houses as is con- 
ferred specifically by the agreement. 
Bachman vy. United States Shipping 
Ba. Emergency Fleet Corporation, 1 
Pa.Dist.&Co. 105. 


16. O’Neal v. Bush & Tillar, 191 
Sow. 1183, 108 Tex. 246 [rev (Civ. 
App.) 140 S.W. 242]. 

17. Evans v. Hoppock, 19 Wis. 320. 

18s. Smith v. Joyce, 171 S.W. 1183, 
116 Ark. 61. 


Mortgage by vendor generally see 

Monegages § 162. 
19. Cross references: 

tesale by vendor after purchaser's 
breach, as affecting vendor's dam- 
ages see infra § 1541. 

Specific performance by vendor after 
eonveyance by him to third person 
see Specific Performance § 88. 


20. See supra text and note 12. 

21. Remedies of purchaser gen- 
erally see infra §§ 1547-1721. 

22. See supra § 367. 

Ss. See infra § 1555. 

24 See infra § 1646. 

25. Niles v. Groover, 3 S.E. 899, 


7S Ga. 61. 
Taylor v. Kelly, 56 N.C. 240. 
Niles v. Groover, 3 S.E. 899, 


126; 


240; Lester v. Hutson, (Tex.Civ.App.) 
184 S.W. 268. See Buck v. Duvall, 76 
S.E. 1053, 11 Ga.App. 853 (the vendor 
must account for the price received 
on the resale, less the amount due by 
the original purchaser on the pur- 
chase money notes). 

[a] Funds traced and identified.— 
When the vendor ina contract for the 
sale of land conveys it to one who 
purchases without notice of the rights 
of the original purchaser, the latter 
may treat the proceeds of the sale, 
so long as they are in the hands of 
the vendor or his personal represen- 
tative and can be traced and identi- 
fied, as substituted for the land de- 
scribed in the contract. - Colby v. 
Street, 178 N.W. 599, 146 Minn. 290. 


28. Niles v. Groover, 3 S.E. 899, 
78 Ga, 461. 


29. Wise v. Traylor, 66 S.W. 1005, 
23 Ky.L. 2212; Taylor v. Kelly, 56 N. 
Cc. 240. 

30. Morse v. Bates, 74 S.W. 439, 
99 Mo.App. 560; Ring v. Ogden, 45 
Wis. 303. 

31. James v. Burchell, 82 N.Y. 108; 


Smith v. Rogers, 42 Hun 110 [aff 23 
N.E. 1146, 118 N.Y. 675]. 


32. Assignability of: 
Contract to purchase see infra § 841, 
Option to purchase see supra § 82. 

33. Cal.—Laack v. Dimmick, 273 P. 
50, 95 Cal.App. 456. 

Ill—Gross v. Thornson’s Estate, 
121 N.E. 600, 286 Ill. 185 [rev 208 I1l. 


App. 600]. 
La.—New Orleans v. Duplessis, 5 
Mart. 309. 


Mich.—Midland County Sav. Bank 
VoD CG, Prowty Co. wli2sMinew 549, Los 
Mich. 656, 183 Am.S.R. 401; Foley v. 
Dwyer, 81 N.W. 569, 122 Mich. 587. 


Mont.—Alexander v. Wingett, 206 
P. 1088, 68 Mont. 254. 


Pa.—Welsh v. Dick, 84 A. 769, 236 
Pasir bb: 


686, 162 Wash. 368. 


Can.—Wilson v. Land Security Co., 
26 Can.S.C. 149. 


[a] Like rule applies to assign- 
ment of option to purchase.—Brady 
v. Fowler, 188 P. 320, 45 Cal.App. 592. 


34. Foley v. Dwyer, 81 N.W. 569, 
122 Mich. 587; Pollard v. Larson, 211 
N.W. 998, 115 Neb. 136; New Miami 
Shores Corporation v. Duggan, 155 
A. 262, 9 N.J.Mise. 620 [aff 160 A. 
515, 109 N.J.Law 220]; Kerr v. Stauf- 
er, (S.D.) 238 N.W. 156. 


35. Foley v. Dwyer, 81 N.W. 569, 
122 Mich. 587; Auve v. Wenzlaff, 298 
P. 686, 162 Wash. 368; Canadian 
sor hom Ry Co:*v.,Peterson,7 ‘Sask. 


[a] Conveyance of part of land to 
assignee of purchaser thereof under an 
executory contract is part perform- 
ance by the vendor rather than an act 
discharging the original purchaser. 
aks v. Piper, 229 N.W. 356, 179 Minn. 

{[b] Vendor held not estopped.— 
Auve v. Wenzlaff, 298 P. 686, 162 
Wash. 368 

36. Toutes v. Owens, 99 S.E. 121, 
149 Ga. 72 [rev 96 S.E. 444, 22 Ga. App. 
558, and op conformed to 99 S.E. 387, 
23 Ga.App. 124). 


S7. 
1092, 


Gillman v. Purdy, 
167 Wash. 659 [foll 
1094, 167 Wash. 701]. 


on Gillman v. Purdy, supra. 


9. Humphrey v. Sievers, 163 N.W. 
737, 137 Minn. 373. 


40. North Detroit 


oe ets 
9s Pe 


Land Co. v. 


NUE tee S 241 N.W. 221, 257 Mich. 
41. J. I. Case Threshing Mach. Co. 


v. Farnsworth, 134 N.W. 819, 28 S.D. 
432. 
atteg Rescission see supra §§ 298— 


43. See supra § 308. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 818-820] 


subsequent agreement,t* the vendor may be enti- | 


tled to a reconveyance of the property, or the pur- 
chaser may be entitled to make, and the vendor re- 
quired to accept, a reconveyance,*® or the contract 
may provide in the alternative for a reconveyance 
or for the payment of a certain sum at the option 
of one of the parties.4® The vendor may also, un- 
der some circumstances, be entitled to a reconvey- 
ance as a matter of law,** as where the purchaser 
on eviction or failure of title has been duly compen- 
sated by a return of his purchase money with interest 
or equivalent damages.*® Where there is not merely 
a rescission of a contract to convey but a recon- 
veyance to the vendor in payment of the purchase 
money on the purchaser’s inability to complete the 
contract, there is not, in the absence of agreement, 
any implied promise to refund to the purchaser 
any payments previously made;*® but the recitals 
of consideration in the deed of reconveyance may 
constitute prima facie proof of such an agreement.°? 
Where there has not been an actual conveyance, but 
a contract to convey, the equitable title of the pur- 
chaser cannot be revested in the vendor merely by 
the return of the title bond and destruction of the 
purchase-money notes, without the purchaser’s 
knowledge or consent;°>1 but a quitclaim deed made 
by the purchaser to the vendor may operate on, 
and release, the contract.®? 


Former confidential relation between parties. In 
the absence of a showing that its execution was 
the result of undue influence, or was not his volun- 
tary act, a grantee cannot set aside an agreement 
to accept a reconveyance of property in payment 
of its price, on the ground that he reposed great 
confidence in the grantor, and that his influence due 
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to former confidential relations still remained.®* 


Transfer of bond to reconvey. The transfer by 
the grantor of a bond to reconvey executed by the 
grantee does not affect the grantee, where the trans- 
fer is made before the terms of the bond have been 
complied with.°* 

In Louisiana a retrocession may be made by the 
voluntary act of the parties without suit,°° provided 
rescission could have been compelled by suit;°° but 
an act of retrocession signed only by the purchaser 
is not binding on the seller until accepted by him 
in some legal manner.®? The vendor cannot recover 
damages for a refusal to reconvey where he has not 
paid or tendered to the purchaser what is due to 
the latter under the agreement.®® 


[§ 819] B. Rights and Liabilities between Parties 
to Contract and Third Persons**°—1. Title as against 
Third Persons. The title of a purchaser under a con- 
tract for the sale of land®°® is superior to third per- 
sons who take with notice or not for value®? such as 
subsequent purchasers,®? but subordinate to the 
claims of a bona fide purchaser.®* A purchaser of 
land in possession under a contract has a right of 
possession sufficient to exclude outside interfer- 
ence.°* Persons who were merely trespassers on 
land at the time another acquired the same by a 
purchase have no rights as against the purchaser.*® 


[§ 820] 2. Encumbrances and Charges on Proper- 
ty before Contract®®’—a. In General. In the absence 
of facts which constitute a waiver or estoppel or 
which protect him as a bona fide purchaser for value 
and without notice,°7 a purchaser takes subject to 
encumbrances and charges which could have been 
enforced against his vendor.*® When land is sold 


44. Marshall v. Pendleton, 1 T.B. 
Mon. (Ky.) 188; Ageaoili v. Acasio, 
12 Philippine 602. 

[a] Vendor’s right extends to fix- 
tures as well as the land itself. Mil- 
jer v. Campbell, 276 P. 676, 85 Colo. 
406. 

45. Rogers Development Co. v. 
Southern California Real Estate Inv. 
Go. 115 P. 934, 159 Cal. ‘735, 35 LRA. 
N.S. 543; Banner v. Rosser, 31 S.E. 
67, 96 Va. 238. 

46. Hargrave v. Smith, 62 N.C. 165. 


Rescission at option of party see 
supra §§ 307-310. 


47. Park v. Cheek, 4 £Coldw. 
(Tenn.) 20. 
48. Marshall.v. Pendleton, 1 T.B. 


Mon. (Ky.) 188; McKinny v. Watts, 3 
A.K. Marsh. (Ky.) 268; Park v. Cheek, 
4 Coldw. (Tenn.) 20. 

49. Weil v. Flowers, 
PAN Cie r33: 

50. Burkholder v. Henderson, 69 
Mo.App. 359. 

51. Robertson v. Read, 14 S.W. 387, 
§2 Ark. 381, 20 Am.S.R. 188. 

52. Wood v. Rusher, 44 N.W. 127, 
42 Minn. 389. 

53. Banner v. Rosser, 31 S.E. 67, 
96 Va. 238. 

54. Kieth v. Catchings, 64 Ga. 773. 

55. Chretien v. Richardson, 6 La. 
Ann. 2 

56. Ward v. Hayes-Ewell Co., 120 
So. 585, 167 La. 884. 

[a] Where rescission is not com- 


28 S.E. 91, 


[66C,; 67] 


pellable by suit, a retransfer is not a| Encumbrances and charges: 


retrocession but a mere reconveyance 
and without effect as against the 
rights of a person who bought timber 
from the purchaser. Ward v. Hayes- 
Ewell Co., 120 So. 585, 167 La. 884. 


57. Municipality No. 1 v. Barnett, 
13 La. 344. 


ee George v. Campbell, 26 La.Ann. 
59. Cross references: 


Exchange of property see Exchange 
of Property § 40. 

Fraudulent conveyance see Fraudu- 
lent Conveyances § 443 et seq. 
Sale of personal property see Sales 

$§ 602 et seq, 1229. 


60. Rights and title of purchaser 
see supra §§ 262-265. 


61. Nichols v. Bealmear, 36 App. 
D.C. 352; Benjamin v. Dinwiddie, 10 
S.W.(2d) 620, 226 Ky. 106; Linscott 
v. Buck, 33 Me. 530; Graham v. Ar- 
royo, 5 Porto Rico Fed. 544. 


62. See infra §§ 827, 828. 
63. See infra § 1050. 


64. Kateiva v. Snyder, 254 P. 857, 
142 Wash. 172. 


65. Runyan y. Snyder, 100 P. 420, 
45 Colo. 156. 


66. Cross references: 


Coneclusiveness of judgment against 
vendor or purchaser see Judgments 
§ 1438. 

Creditors of vendor see infra §§ 832— 
> 


34. ° 


*By BERNARD J. KENNY (§§ 819-904). 


Covenants see Covenants § 88. 


Debts of decedent see Descent and 
Distribution § 306. 


Dower see Dower § 81 et seq. 
Easements see Easements §§ 145— 


147. 
Paevocal te license see Licenses § 
Judgment lien see Judgments §§ 
928, 941. 
Tense see Landlord and Tenant § 
Mechanics’ lien see Mechanics’ 


Liens § 360 et seq. 
Mortgage see Mortgages § 463. 
Tax lien see Taxation § 1198 et 
seq. 
Purchasers pendente 
Pendens § 93 et seq. 
Purchaser’s right of subrogation on 
discharging encumbrance see Subro- 
gation § 99 et seq. 
Ae personal property see Sales 
67. See infra, §§ 906-936. 
68. Ga.—Simpson y. Mathis, 3 S.B. 
646, 79 Ga. 159. 
Idaho.—Lords v. Lava Hot Springs 
State Bank, 256 P. 761, 44 Idaho 316. 
Tll.— Slattery v. Rafferty, 93 Ill. 
Pad ie 
Ind.—Bibbler v. Walker, 69 Ind. 362. 
Ky.—Leavell v. Carter, 112 S.W. 
1118; Harris v. Calmes, 88 S.W. 6, 
100 Ky. 272, 18 Ky.L. 754. 


lite see Lis 
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subject to an encumbrance, the land becomes the 
primary fund for the payment of such encum- 
But where a sale of land is not void as 
in fraud of ereditors, the purchaser is not bound, 
upon learning of a debt of the vendor to a general 
creditor, to withhold for the protection of such cred- 
itor any part of the purchase money which may be 


brance.®° 


unpaid.?° 


[§ 821] b. Liability of Purchaser?!—(1) In Gener- 
While land purchased may continue subject to 
encumbrances and charges thereon,” unless the pur- 


al. 


2 


chaser assumes the obligation,** he is not personally. 
_liable, for the payment of a debt or other obliga- 
In so far as concerns the purchaser the rem- 
edy of the holder of the encumbrance is against the 


tion.74 


Mo.—Sells v. Tootle, 61 S.W. 579, 
160 Mo. 593. 

N.Y.—Jayne v. Cortland Water 
Works Co.s 95 N.Y.S. 227, 107 App. 
Div. 517; Doyle v. Peerless Petroleum 
Co., 44 Barb. 239. 


Pa.—Fellows v. Loomis, 33 A. 266, 


170 Pa. 415; Baltimore, etc., R. Co. 
v. Black, 43 Pa.Co. 66. 
Tex.—Wood v. Sparks, (Commn. 


App.) 59 S.W.(2d) 361 [rev (Civ.App.) 
42 S.W.(2d) 142]. 
Wis.—Farmers’ L. & T. Co. v. Fish- 
er, 17 Wis. 114. 
Ont.—Armstrong v. Lye, 
App. 543 [rev 27 Ont. 511]. 


24 Ont. 


Sask.—Gardner v. Staples, 8 Sask. } 


L. 149; Coast Lumber v. Mcleod, 7 
Sask.L. 382. 


[a] Second grantee. — Where a 
grantee takes under a quitclaim deed, 
and transfers the property under a 
deed making such transfer subject 
to whatever encumbrances are of rec- 
ord, the second grantee stands in the 
shoes of the first grantor. Sells v. 
Tootle, 61 S.W. 579, 160 Mo. 593. 


{b] Waiver or estoppel.—Where a 
grantor at the time of executing a 
conveyance of land has no legal title, 
but afterward acquires the title, and 
a subsequent conveyance is executed 
under the authority and at the re- 
quest of the prior grantees, the sub- 
sequent grantees will receive it free 
from all trusts attaching to the land 
arising from the acts of the grantor. 
Doyle v. Peerless Petroleum Co., 44 
Barb. (N.Y.) 239. 


69. Marshall Inv. Co. v. 
134 N.W. 853, 156 Iowa 6. 


70. Rosenheimer v. Krenn, 106 N. 
W. 20, 126 Wis. 617, 5 L.R.A.N.S. 395 
and note. 

71. liability of: 

Assignee see infra §§ 839, 862-864. 
Purchaser of property subject to: 
Judgment lien see Judgments § 941. 
Mortgage see Mortgages § 757 et 
seq. 
Subpurchaser see infra §§ 878-880. 
Subsequent grantee see infra § 830. 
72. See supra § 820. 
73. See infra § 822. 


74. U.S.—Elliott v. Sackett, 2 S.Ct. 
375, 108 U.S. 132, 27 L.Ed. 678. 


Conn.—Hubbard v. Ensign, 46 Conn. 
6. 


Lindley, 


57 
Ill.—Fowler v. Fay, 62 Ill. 375. 
Iowa.—Ritchie v. McDuffie, 17 N.W. 

167, 62 Iowa 46; Johnson v. Monell, 

13 lowa 300. 

Mass.—Fiske v. Tolman, 124 Mass. 

254, 26 Am.R. 659. 
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note.‘ 


property purchased.*5 
the right of paying a note given by the grantor for 
the land, as a partial payment of the price, their 
failure to exercise the option does not render them 
liable to the original vendor for the amount of the 


[§ 822] (2) Assumption of Liability.77 


[§§ 820-822 — 


Where the grantees reserve © 


Where 


a purchaser of land subject to an encumbrance or 


ligation.®° 
agreement.*+ 


Mich.—Gage v. Jenkinson, 24 N.W. 
815, 58 Mich. 169. 

Mo.—Mason v. Barnard, 36 Mo. 384. 

Neb.—Lexington Bank vy. Salling, 
92 N.W. 318, 66 Neb. 180. 
Sir ose v. Vreeland, 30 N.J.Eq. 

N.Y.—Smith v. Cornell, 19 N.E. 271, 
TIS INGY bb 4. 

Pa.—Peters’ 
462. 

S.D.—Granger v. Roll, 62 N.W. 970, 
6 S.D. 611. 

Tex.—Wood v. Sparks, (Commn. 
App.) 59 S.W.(2d) 361 [rev (Civ.App.) 
42 S.W.(2d) 142]; Martin v. Ruther- 


Estate, 16 Pa.Super. 


ford, (Civ.App.) 153 S.W. 156. 
Ont.—Norris v. Meadows, 7 Ont. 
App. 287 [aff 28 Grant Ch. 334]; Re 


Cozier, 24 Grant Ch. 537. 


[a] Repairs.—The grantee is not 
personally liable for repairs on the 
premises made under a contract with 
the grantor, even where he stipulated 
for such repairs in the contract of 
purchase. Des Moines Sav. Bank v. 
Goode, 76 N.W. 825, 106 Iowa 568. 


[b] In Pennsylvania Act of June 
12, 1878 providing that the grantee of 
real estate which is subject to ground 
rent mortgage or other encumbrance 
is not personally liable unless he 
agrees in writing to assume such re- 
sponsibility, is prospective only. 
Schmidt v. Gibson, 12 Pa.Dist. 561. 


75. Johnson v. Monell, 138 Iowa 


300; Massey v. Finch, 24 La.Ann. 28. 
76. Ellett v. McGhee, 26 S.E. 874, 

94 Va. 377. 

77. Cross references: 

Assumption of: 

Liability as creating suretyship see 
Principal and Surety § 34. 

Mortgage debt see Mortgages §§ 
764-828. 

Purchaser’s right of subrogation on 
discharging encumbrance see Sub- 
rogation § 100 et seq 

Requirement of statute of frauds see 
Frauds, Statute of § 56. 

78. D.C.—Dille v. Hammond, 

App.D.C. 234, 59 F.(2d) 1048. 
Me.—Allen vy. Bucknam, 75 Me. 352. 
Mich.—Gage v. Jenkinson, 24 N.W. 

815, 58 Mich. 169. 

Mo.—West Plains Bank v. Edwards, 

84 Mo.App. 462. 

Neb.—Rockwell v. Blair Sav. Bank, 

47 N.W. 641, 31 Neb. 128. 

N.J.—Heid v. Vreeland, 30 N.J.Eq. 

591. 
N.Y.—Schley v. Fryer, 2 N.E. 280, 

100 N.Y... Wis Russel. Pistor, 7 uN. 

Y. 171, be AmiD. 509. 
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charge assumes the encumbrance or charge he in- 
curs a personal liability to fulfill the obligation,** 
particularly where so provided by statute.7° 
enant to assume is equivalent of one to pay the ob- 
But his personal lability does not ex- 
tend beyond the express and implied terms of his 
Where grantees covenant to pay as 


A cov- 


Ohio.—Thompson v. Thompson, 4 
Ohio St. 333; Cushman y. Garrison, 2 
Cine.Super. 145. 


Pa.—Taylor v. Preston, 79 Pa. 436; 
Burke v. Gummey, 49 Pa. 518; In re 
McCracken, 29 Pa. 426; Campbell v. 
Shrum, 3 Watts 60; Blank vy. German, 
5 Watts & S. 36. 


Va.—Baker v. Evers, 120 S.E. 278, 
137 Va. 492. 


_[a] Effect of payment. — Where 
lienors whose claims had been as- 
sumed by the grantee were paid by 
the grantee, or out of the proceeds 
of the property encumbered, no en- 
forceable demand in law or equity 
survived on the part of any person 
against the grantor for the amount of 
such payment, and hence holders of a 
junior mortgage upon the property 
had no right to complain that the 
grantor had been given a full release 
by the lienors. Paris v. Lawyers’ Ti- 
tle Ins. & Trust Co., 99 N.E. 83, 206 
INDYis 16.370 


79. Hurst v. Spotts, 144 A. 91, 294 
Pa. 221; Schmidt v. Gibson, 12 Pa. 
Dist 661: 


[a] Effect of subsequent convey- 
ance.—Where the purchaser assumes 
payment of a mortgage his personal 
liability is not discharged by a sub- 
Sequent conveyance under Act of June 
12,1878 § 2 (P. L. p 205) providing that 
such personal liability should not con- 
tinue after the grantee has bona fide 
parted with the encumbered property 
unless he shall have expressly as- 
Sumed such continuing liability. 
Schmidt v. Gibson, 12 Pa.Dist. 561. 


[b] Judgment de terris. — Where 
purchaser took land subject to charge 
thereon, judgment in assumpsit to 
recover charge should have been 
against defendant de terris under Pa. 
St. (1920) §§ 18854, 18855 (Act June 
12, 1878). Hurst v. Spotts, 144 A. 
91,294 Par 224. 


80. Schley v. Fryer, 2 N.E. 280, 
LOO ANG. 7: 


81. Brumme vy. Herod, 56 N.Y.S. 
670, 38 App.Div. 558. 


[a] Agreement to pay debt out of 
proceeds of a sale of the land.—A 
creditor of the owner of land, who 
purchases and takes possession of the 
Same under an agreement to pay all 
claims for materials furnished for 
buildings thereon “out of the proceeds 
of a sale” of the land, and after pay- 
ing his own claim, to divide any sur- 
plus with the grantor, does not be- 
come absolutely liable to pay such 
claims, but is liable only where he 
has sold the property or has failed 
to do so through lack of reasonable 
diligence. Brumme v. Herod, 56 N.Y. 
S. 670, 38 App.Div. 558 [rev 55 N.Y.S. 
215, 26 Mise. 33]. 


For later cases, developments and changes in the law see Annotations, same title and section number., 


§§ 822-825] 


part of the price a note given by the grantor for the 
land, the grantor agreeing to pay them one half 
thereof for them to apply on the note, the original 
vendor cannot, after payment by the grantees of 
one half of the note, recover the balance from them, 
the grantor having failed to pay them the other half 
as agreed.S* Where a purchaser gives bond for the 
purchase money to be applied to the payment of 
liens created by the vendor on the land, and such 
liens are discharged by neglect to revive them, the 
ereditors have no equity to claim the benefit of such 
bonds, and even during the existence of the liens the 
purchaser alone can object to the non-application to 
their extinguishment.8* To charge a purchaser with 
personal lability he must by agreement manifest his 
consent and intention to charge himself with person- 
al responsibility. No personal liability is incur- 
red merely because the deed recites that it is made 
subject to an encumbrance.*®> As is noted else- 
where,*® the fact that the amount of encumbrances 
is taken into account by the purchaser in fixing the 
price which he is willing to pay does not fix personal 
lability on the purchaser.8* Although there is au- 
thority tending to the contrary,’® where the pur- 
chaser agrees to pay a particular sum as purchase 
money and the amount of the encumbrance is de- 
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ducted from the consideration’® the purchaser is 
personally bound.®® Where a purchaser takes land 
subject to an encumbrance and promises both the 
vendor and the holder of the encumbrance that he 
will pay the obligation, an action of assumpsit® 
will lie on behalf of the holder of the charge or en- 
cumbrance.°? If, however, the promise by the pur- 
chaser to assume personal liability is unenforceable 
by the vendor because of fraud or for lack of con- 
sideration it is not enforceable by the holder of the 
indebtedness. °? 


[§ 823] c. Application of Payments. A grantee 
in a warranty deed of lands which were encumbered 
by a trust deed may, where the trust creditor has re- 
ceived a part of the debt out of the grantor’s estate, 
compel him to apply it in satisfaction thereof.®* 


[§ 824] d. Effect on Liability of Vendor. If the 
vendor is liable personally by reason of his owner- 
ship of land, his subsequent conveyance thereof does 
not discharge him of such liability to third persons.?® 


[§ 825] 3. Subsequent Purchasers from Vendor?® 
—a. Right of Vendor To Convey.®* The vendor, by 
having executed a contract for the sale of land, does 
not deprive himself of the right to convey the title 
to a third person®® although such conveyance is a 


[b] Effect of vendor’s taking 
mortgage from creditor.—A purchas- 
er of land agreeing to pay “claims for 
materials” used in constructing build- 
ings thereon is bound to pay a claim- 
ant to whom the vendor has previ- 

-ously given a mortgage as security, 
since the acceptance of the mortgage 
does not change the character of the 
claim. Brumme v. Herod, 55 N.Y.S. 
215, 26 Misc. 33 [rev on other grounds 
56 N.Y.S. 670, 38 App.Div. 558). 


$2. Ellett v. McGhee, 26 S.E. 874, 
94 Va. 377. 
83. Grove v. Latshaw, 3 Pa. 141. 


84. Gage v. Jenkinson, 24 N.W. 815, 
58 Mich. 169; Belmont v. Coman, 
22 N.Y. 438, 78 Am.D. 213; Granger v. 
Roll, 62 N.W. 970, 6 S.D. 611. 

[a] No personal liability —(1) A 
conveyance of land subject to two 
mortgages wherein the deed recited 
that ‘‘the above described property is 
alone to be holden for the payment 
of the above debts.” Hubbard v. En- 
sign, 46 Conn. 576. (2) A statement 
in an act of sale that a certain judicial 
mortgage still stands against the 
property does not create a personal 
obligation on the purchaser to pay it. 
Massey v. Finch, 24 La.Ann. 28. 


[b] Agent as debtor for payment. 
—Where the purchasers of land agree 
as a condition precedent to such pur- 
chase, and as a part of the considera- 
tion thereof, that they will pay a debt 
of their grantor, such agreement 
makes them the debtors of the par- 
ty holding such claim, and not the 
agent merely of their grantor for its 
payment. Rickman v. Miller, 18 P. 
304, 39 Kan. 362. 


[c] Agreement to pay out of pro- 
ceeds of sale.-—Where the attorney 
under an irrevocable power from the 
owner for the sale or other disposi- 
tion of certain lands, and entitled in 
the event of sale to a share of the pro- 
ceeds after payment of charges, 
agreed to pay out of the owner's share 
of the proceeds, when received, the 
amount of a further charge made by 
the owner, and subsequently pur- 
chased the lands*himself, he was not 
personally liable to pay the amount 
of the charge. Armstrong v. Lye, 24 
Ont.App. 543 [rev 27 Ont. 511]. 


85. U.S.—Elliott v. Sackett, 2 S.Ct. 
375, 108 U.S. 132, 27 L.Ed. 678. 


l.—Fowler v. Fay, 62 Ill. 375. 


Mass.—Viske v. Tolman, 124 Mass. 
254, 26 Am.R. 659. 


Neb.—Lexington Bank v. Salling, 
92 N.W. 318, 66 Neb. 180. 

Ont.—Re Cozier, 24 Grant Ch. 537. 

86. See Mortgages § 770. 

87. Lexington Bank vy. Salling, 92 
N.W. 318, 66 Neb. 180. . 


8s. Belmont v. Coman, 22 N.Y. 438, 
78 Am.D. 213; Granger v. Roll, 62 
N.W. 970, 6 S.D. 611. 


88. See supra §§ 770, 771. 

90. Heid v. Vreeland, 30 N.J.Eq. 
Ot. 

91. See Assumpsit, Action of § 8 
et seq. 


92. Allen v. Bucknam, 75 Me. 352. 


Right of third party beneficiary to 
sue see Contracts §§ 808-820. 


93. Dickson v. Day, (Tex.Civ.App.) 
275 S.W. 307. See Contracts § 819. 


94. Douglass v. Rutherford, 25 W. 
a. 708. 


95. Johnson v. McDowell, 5 Phila. 
(Pa.) 450 (holding that where all the 
lot owners in a square agree to have 
the public street paved, a conv*yance 
made by one of them will not release 
the grantor from the paving con- 
tract). 


[a] Retention by purchaser of part 
cf purchaso money to pay encum- 
brances.—Where a purchaser of land 
retains part of the price to pay en- 
cumbrances, and thereafter his attor- 
ney purchases an outstanding claim 
against the land, the vendor, in an ac- 
tion by the attorney on such claim, is 
not entitled to a judgment on a plea 
of payment, where it is not proved 
that the purchaser had knowledge of 
the existence of the lien at the time 
of the conveyance, and such vendor 
fails to show to what the money re- 
tained to discharge the liens was so 
applied, or that any part of the sum 
was paid, either to the original hold- 
er of the claim sued on or to his as- 
signee. Flick v. Stauffer, 34 S.E. 476, 
97 Va. 649. 


96. Cross references: 


Protection and relief to bona fide pur- 
chaser see infra §§ 1047-1056. 


Purchaser’s lien as against subse- 
quent purchaser see infra § 1591. 


Purchasers from purchaser see infra 
§§ 870-880. 


Rights: 

And liabilities as between vendor 

a purchaser see supra §§ 816, 

Of optionee see supra §§ 12-37. 
Sales of personal property see Sales 

§§ 603, 1229 et seq. 

Specific performance against subse- 
quent purchaser see Specific Per- 
formance §§ 86, 87. 

Subsequent purchaser as party to suit 
by purchaser for specific perform- 
rites see Specific Performance § 

Third person advancing money see 
infra § 831. 

97. Cross references: 
Assignment: 

By vendor see infra §§ 835-840. 

Of seaden® lien see infra §§ 1114— 
Attachment of vendor’s interest see 

infra § 833. 

Contract to convey land subject to 
contract see supra § 42. 

Devise by vendor see Wills [40 Cye 
1046, 1047}. 

Execution against vendor’s 
see infra § 834. 

Mortgage by vendor or assignee see 
Mortgages § 162. 

98. U.S.—Laughlin v. North Wis- 
consin Lumber Co., 176 F. 772 [aff 193 
Ber oOly tl se C.c. An Zon. ‘ 

Cal.—Bone v. Dwyer, 265 P. 292, 89 
Cal.App. 535. 

Ga.—Georgia State Bldg., ete., As- 


interest 


soc. v. Faison, 40 S.E. 760, 114 Ga. 
655. 

Ill.—Lancey v. Traubel, 247 Ill. 
App. 265 [cit Cyc]. 

Minn.—Meyers v. Markham, 96 N. 
W. 787, 90 Minn. 230. 

N.D.—Semmler vy. Beulah Coal 
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breach of the contract with the purchaser.®® 
against third persons having a superior title a ven- 
dor can convey only such rights as he in fact has? 
and the purchaser takes subject to the rights of 


such third persons.? 


[§ 826] b. Purchasers without Legal Title.* 
the absence of estoppel or other special cireumstane- 
es, under the rule that as between equal equities the 
older must prevail,* a purchaser under a contract of 
sale who has not acquired the legal title by a convey- 


Mining Co., 188 N.W. 48 N.D. 
1011 [cit Cyc]. 
Ohio.—Mutual Aid Bldg., etc., Co. v. 


Gashe, 46 N.E. 985, 56 Ohio St. 273. 


Tex.—McNeal v. McCraw, (Civ. 
App.) 15 S.W.(2d) 139; R. B. Godley 
umber io. vy. Cx'C. Slaughter” Coz, 
(Civ.App.) 202 S.W. 801. 

Wash.—Big Ben Land Co. v. Hutch- 
ings, 128 P. 652, 71 Wash. 345 [quot 
Cyeil 

[a] Deed of receiver.—Where a 
corporation made an executory con- 
veyance of real estate, taking a ven- 
dor’s lien notes for the price, it re- 
tained the superior legal title to the 
land, which passed by a deed of its 
receiver conveying its assets. Aus- 
tin v. Lauderdale, (Tex.Civ.App.) 83 
S.W. 413. 

[b] “Transfer of title by a vendor 
to the assignee of the purchase-money 
note vests the legal title in the as- 
signee, although the note be barred 


310, 


py limitations. Davis v. Hertman, 
48 S.W. 50, 19 Tex.Civ.App. 442. 
99. See supra § 816. 


1. Russell v. Tipton, 235 S.W. 763, 
193 Ky. 305. 

2. Russell v. Tipton, 235 S.W. 763, 
193 Ky. 305. 

3. Priority between: 
toa and subpurchaser see infra 


Assignees see infra § 850. 
Subpurchasers see infra § 873. 

4 See Equity § 210. 

5. Legal title as requisite to bona 
fide purchaser see infra §§ 908, 909. 

6 Gallion v. McCaslin, 1 Blackf. 
@Gnds)/ 91), 12 Amb. 2085) Cherry “Vv. 
Stein, 11 Md. 1. 

7. Gallion v. McCaslin, 
(ind.) 91, 12) Am.D. 208. 

8. Effect of notice as to bona fide 
purchaser see infra § 937 et seq. 

What constitutes notice, actual or 
constructive see infra § 938 et seq. 

9. Ala.—Simmons v. Henderson, 
93 So. 624, 207 Ala. 692; Alexander 
v. Goetz, 37 So. 630, 141 Ala. 560. 

Ark.—Robertson vy. Read, 14 S.W. 
Seite Atk. 381, 20 Am-SiR.) 1883 
Hamilton vy. Fowlkes, 16 Ark. 340. 

Cal.—Bone vy. Dwyer, 265 P. 292, 89 
Cal.App. 535. 


Colo.—Connecticut Fire Ins. Co. v. 


1 Blackf. 


Colorado Leasing, Min. & Mill. Co., 
116 P. 154, 50 Colo. 424, Ann.Cas. 
L9L2C 597. 


Del.—Jones v. Carpenter, 117 A. 559, 
13 Del.Ch. 172. 

Ga.—Elrod v. Bagley, 115 S.E. 3, 
154 Ga. 670; Brown Loan & Abstract 
Go) ¥. Willis, 102 S.E. 814, 150° Ga. 
122; Georgia State Bldg., etc., Assoc. 
vy. Faison, 40 S.E. 760, 114 Ga. 655; 
Burr v. Toomer, 29 S.I. 692, 103 Ga. 
159. 

Hawaii—Hurst vy. Kukahi, 25 Ha- 
waii 194 [cit Cyc]. 


Ill.— Broderick y. Driscoll, 133 N. 
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[§§ 825-827 


ance,® takes subject to the rights of a prior pur- 
chaser under a contract with the same vendor® al- 
though he has no notice of the prior contract.’ 


[§ 827] c. Purchasers with Notice or Not for Val- 


ue—(1) In General. A subsequent purchaser from 


In 


E. 724, 301 Tl. 174. 

Ind.—Hedges v. Bird, 7 Blackf. 215; 
Gallion v. McCaslin, 1 Blackf. 91, 12 
Am.D. 208. 

Kan.—Hughes y. Cook, 232 P. 219, 
117 Kan. 394. 

Ky.—Whittaker v. Farmers’ Nat. 
Bank of Somerset, 36 S.W.(2d) 18, 237 
Ky. 596; Asher v. Roberts, 266 S.W. 
1089, 206 Ky. 186 [quot Cyc]; Speiss 
v. Martin, 282 S.W. 615, 192 Ky. 211; 
B. P. Jones & Co. v. Cash, 226 S.W. 
352, 190 Ky. 96; Owings v. Myers, 3 
Bibb 278; McGuire v. Whitt, 80 S.W. 
474, 25 Ky... 2275: Hoge v. Frazier, 
70 S.W. 291, 24 Ky.L. 930; Long v. 
Kerrigan, 16 S.W. 708, 17 S.W. 441, 13 
Ky.L. 433; Allison v. Russell, 9 Ky.L. 
198; McGeorge v. Lytle, 7-Ky.L. 526. 

La.—Whited vy. Calhoun, 47 So. 415, 
122 La. 100. 

Md.—Huse v. Reed, 146 A. 579, 157 
Md. 504. 

Mich.—Zadigian vy. Gard, 193 N.W. 
783, 223 Mich. 147; Seager v. Cooley, 
5 N.W. 1058, 44 Mich. 14; Ryerson v. 
Eldred, 18 Mich. 12. See Harrett v. 
Kinney, 7 N.W. 68, 44 Mich. 457 
(where under the common law rule 
excluding all defenses in ejectment 
not legal in character a purchaser un- 
der a land contract may not set up 
his equity in defense in an action of 
ejectment). 

Minn.—-McPheeters v. Ronning, 103 
N.W. 889, 95 Minn. 164; Meyers v. 
Markham, 96 N.W. 335, 787, 90 Minn. 
230; Groff v. Ramsey, 19 Minn. 44; 
Smith vy. Gibson, 15 Minn. 89. 


Mo.—Kirkpatrick v. Pease, 
W. 651, 202 Mo. 471. 

Neb.—Barney v. Chamberlain, 124 
N.W. 482, 85 Neb. 7.85; Dorsey v. Hall, 
7 Neb. 460. 


Nev.—Irvine v. Hawkins, 22 P. 240, 
20 Nev. 3884; Stonecifer v. Yellow 
Jacket Silver Min. Co., 3 Nev. 38. 


N.H.—Green vy. Merrill, 79 A. 22, 76 
N.H. 50; Kidder v. Flanders, 61 A. 
Hei, CE) PNIGIs Baysy 85), : 


N.J.—MecVoy v. Bauman, 117 A. 717, 
93 N.J.Eq. 360 [aff 117 A. 725, 93 N.J. 
Eq. 638]; Downing v. Risley, 15 N. 
J.q. 93, 96; Hoagland v. Latourette, 
2 N.J.Eq. 254. 


N.Y.—Schultz & Son v. Nelson, 177 
N.E. 9, 256 N.Y. 473. 


N.C.—Taylor v. Kelly, 56 N.C. 240. 


N.D.—Boehm v. Long, 172 N.W. 862, 
489N.D. 1. 

Or.—Bloech v. Hyland Homes Co., 
274 P. 318, 128 Or. 292; Belt v. Mat- 
son, 252 P. 80, 120 Or. 313; Robinson 
v. Seott, 158 P: 268, 81 Or. 20; Scott 
v, Lewis; 66) P.299, 40° Or. 37. 


Pa.—Ohio River Junction R. Co. v. 
Pennsylvania Co., 72 A. 271, 222 Pa. 
573; Fellows v. Loomis, 33 A. 266, 170 
Pa. 415; White v. Patterson, 21 A, 
360, 139 Pa, 429. 

Philippine.-—Ramos & Ayco v. Due- 
no & Otceda, 50 Philippine 786; Her- 
naez v. Hernaez, 32 Philippine 214. 


S.C.—Rapley v. Klugh, 18 S.E. 680, 


101 S. 


the vendor with notice, actual or constructive,® of a 
prior contract for the sale of the land takes the land 
subject to the contract whether he has received a 
deed or not,® and although he has paid a valuable 


40 S.C. 134. 


S.D.—Fitzpatrick v. Tobiassen, 227 
N.W. 882, 56 S.D. 186. 


Tex.—Hstell v. Cole, 62 Tex. 695. 


Vt.—Dutton v. Davis, 156 A. 531, 
103 Vt. 450; Vermont Marble Co. v. 
Mead, 80 A. 852, 85-Vt. 20; Wilkins v. 
Somerville, 66 A. 893, 80 Vt. 48, 130 
Am.S.R. $06, L.R.A.N.S. 1183. 

Utah.— Tremonton Inv. Co. 
Horne, 202 P. 547, 59 Utah 156. 

Wash.—Crowley v. Bryne, 
113, 71 Wash. 444. 

W.Va.—Welch Pub. Co. v. Johnson 
Realty Co., 89 S.E. 707, 78 W.Va. 350, 
L.R.A.1917A 200. 

Wis.—McLennan y. Church, 158 N. 
W. 73, 163 Wis. 411; Houzik v. Deleg- 
dine, ah N.W. 171, 65 Wis. 494, 56 Am. 


29) Be 


Wyo.—Frank vy. Stratford-Hand- 
cock, 77 P. 134, 13 Wyo. 37, 110 Am.S. 
Neg OSI MOT AWS eS Un 7(als 


See Berndt v. Lusher, 178 N.E. 14, 
40 Ohio App. 172 (where valid con- 
tract for sale of realty is made who- 
ever takes legal title takes it subject 
to contract). ; 


plo Te ae of grantee see infra § 


[a] Agreement between first and 
second purchaser.—Where a second 
purchaser, _the first purchaser being 
in possession, protects himself un- 
der the defense that the first pur- 
chaser gave way to him, on condition 
of receiving the increased price 
which was obtained on the second 
sale, he is bound to see that such in- 
creased price is made good to the 


former purchaser. Taylor v. Kelly, 
SOPNICr 240: 
{b] Contract giving purchaser 


right to select land.—The interest in 
land created by a.valid recorded con- 
tract to convey lands to be selected 
by the grantee from the interest of 
the grantor to be ascertained in a 
pending partition suit cannot be re- 
stricted by the grantor’s subsequent 
conveyances or mortgages. Hanrick 
v. Gurley, 54 S.W. 347, 55 S.W. 119, 
56 S.-W. 330, 93 Tex. 458 [mod (Civ. 
App.) 48 S.W. 994]. 


[c] Escrow agreement.—W here 
third parties contract for land with 
knowledge of an escrow transaction 
covering the land, their claims may 
be canceled in appropriate proceed- 
ings. Ullendorff v. Graham, 87 So. 
50, 80 Fla. 845. 


{d] Purchaser from heirs.—While 
the legal title to land, which the own- 
er has by title bond contracted to con- 
vey, passes upon his death to his 
heirs, the equity is in the purchaser, 
and a purchaser from the heirs with 
notice of that equity acquires no ti- 
tle. Reid v. Pryse, 7 Ky.L. 526. 


[e] Purchaser who buys with no- 
tice that the title of the vendor is to 
be disputed for fraud is entitled to no 
consideration in a court of equity, if 
the fraud be established. Peter v. 
Wright, 6 Ind. 183. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§ 827] 


consideration.!° 


vendor with notice.!! 


vey.15 


Actas 


10. Thomas v. Haly Coal Co., 225 
S.W. 1058, 189 Ky. 698. 


11. D.C.—Nichols y. Bealmear, 
App. D.C. 352. 


Ga.—Street v. Lynch, 88 Ga. 631; 
Maynor v. Lewis, Ga. Dec. Pt. II, 205. 


Ky.—Ison v. Cornett, 133 S.W. 756, 
PAT Key ee Tale. 


Mich.—Buccilli v. Padgen, 204 N. 
W. 130, 231 Mich. 393. 


Tex.—Sonnenberg v. Hajek, 
App.) 233 S.W. 563. 


she Chapman v. Edwards,.16 B.C. 


13. Trustee for purchaser: 


Third person advancing money see in- 
fra § 831. 


Vendor see supra § 263. 
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(Civ: 


14. U.S.—Moore vy. Crawford, 9 S. 
Ct. 447, 130 U.S. 122, 32 L.Ed. 878 [aff 
Saas 824]; Albright v. Oyster, 19 F. 


Ala.—Ross v. Parks, 8 So. 368, 93 
Ala. 153, 30 Am.S.R. 47, 11 L.R.A. 148; 
Dickinson v. Any, 25 Ala. 424; Day v. 
Galloway, 96 So. 365, 19 Ala.App. 130 
[cert den Ex parte Galloway, 96 So. 
369, 209 Ala. 469 (cit Cyc)]. 


Ark.—Stubbs v. Pitts, 104 S.W. 
1110, 84 Ark. 160. See Brakefield v. 
Halpern, 13 S.W: 1102, 53 Ark. 345 
(where the purchaser caused the legal 
title to be transferred to a third per- 
son as security for a loan at a usuri- 
ous rate of interest). 


Cal.—Jackson v. Hyde, 27 P. 759, 
91 Cal. 463 [foll Henderson v. Gram- 
mar, 5 P. 488, 66 Cal. 332]; Cannon v. 
HMandley,.13 P. 315, 72) Cal..133: Wor- 
mouth y. Johnson, 58 Cal. 621; Boyd 
v. Brinckin, 55 Cal. 427; Mercier v. 
Hemme, 50 Cal. 606. 

Colo.—Wells v. Francis, 4 P. 49, 7 
Colo. 396. 


TFla.—Ward vy. Spivey, 18 Fla. 847. 


Ill.—Smith v. Smith, 172 N.E. 32, 
340 Ill. 34; Nelson vy. Streu, 156 N.E. 
813, 325 Ill. 146; Torrence v. Shedd, 
41 Nebs-95;, 42 NE. 7d 156 Tis 194: 
Webster v. French, 11 Ill. 254. 

Ind.—Walker v.-Cox, 25 Ind. 271; 
Lagow v. Badollet, 1 Blackf. 416, 12 
Am.D. 258. 

Iowa.—Ryan v. Doyle, 31 Iowa 53; 
Dickey v. Lyon, 19 Iowa 544; Stewart 


v. Chadwick, 8 lowa 463; Hamilton 
v. Walters, 3 Greene 556. 
Ky.—Carr v. Melone, 13 S.W.(2d) 


1031, 227 Ky. 719; Speiss v. Martin, 
32 S.W. 615, 192 Ky. 211; Thomas v. 
Haly Coal Co., 225 S.W. 1053, 189 Ky. 
698; Craig v. McBride’s Heirs, 9 B. 
Mon. 9; Blake v. Shrieve, 5 Dana 369; 
Gaines v. Bryant, 4 Dana 395; Simms 
v. Richardson, 2 Litt. 274; Ligget v. 


. 


The equitable estate of the pur- 
chaser under a contract to convey land will prevail 
against a subsequent conveyance acquired from the 
Where a subsequent purchas- 
er having actual notice of a prior contract for the 
sale of the land from the same vendor records his 
contract, he takes subject to it although the prior 
contract is not recorded as required, by statute.?? 
Where one purchases a legal title with knowledge of 
an outstanding equitable title, he is but a trusteet® 
for the holder of the equitable title,t* and may be 
compelled to perform specifically the contract to con- 
The fact that a grantee taking with notice 
of a prior contract expends money on the land does 
not defeat the right of the purchaser under the con- 
On the other hand, a purchaser who re- 
celves a conveyance for value and without notice 
of a prior contract of sale takes the land free from 


VENDOR AND PURCHASER 


Gores 


conveyance.” 


Wall, 2 A.K.Marsh. 149: Cox v. Os- 
burne, 1 A.K.Marsh. 310; Allen v. 
Sanders, 2 Bibb 94. 

Md.—Hagthorp y. Hook, 1 Gill & 
eer. 

Miss.—Thompson vy. Wheatley, 
Miss. 499. 

Mo.—Bailey v. Winn, 12 S.W. 1045, 
101 Mo. 649; Smith v. Walser, 49 Mo. 
250; McLaurine v. Monroe, 30 Mo. 
462; Truesdell v. Callaway. 4 Mo. 605. 


Mont.—Butte Hardware Co. v. 
Schwab, 34 P. 24, 13 Mont. 351. 
Bo ee ae v. Thurston, 16 N.H. 
N.Y.—Doyle v. Peerless Petroleum 
Co., 44 Barb. 239; Murray v. Ballou, 


13 


1 Johns.Ch. 566; Ten Hick v. Simpson, ; 


1 Sandf.Ch. 244. 


N.C.—Rutledge y. Smith, 
283. 


ES is v. Martin, Wright 


45 N.C. 


Pa.—White v. Patterson, 21 A. 360, 
139 Pa. 429; Tyrone Tp. School Di- 
rectors v: Dunkleberger, 6 Pa. 29; 
Coolbaugh v. Ransberry, 23 Pa.Super. 
Nees 


S.C.—Peay v. Seigler, 26 S.E. 885, 
48 S.C. 496, 59 Am.S.R. 731. 


Tenn.—Pinson vy. Ivey, 1 Yerg. 296. 


Tex.—Dohoney vy. Womack, 19 S.W. 
883, 20 S.W. 950, 1 Tex.Civ.App. 354. 


Wis.—Walker v. Daly, 49 N.W. 812, 
80 Wis. 222 [foll Weeks v. Milwaukee, 
ete., R. Co., 47 N.W. 737, 78 Wis. 501]; 
ayes. City Bank v. Wilcox, 24 Wis. 
671. 


[a] Where certain parties built a 
second story to a school-house, and in 
a written contract such parties were 
recognized as owners and given the 
use thereof so long as the house 
should stand, the ownership was in 
such parties as against a purchaser, 
and the absence of words of inherit- 
ance in the contract was unimportant. 
Peaks v. Blethen, 1 A. 451, 77 Me. 510. 


15. See Specific Performance § 86. 

16. Bloech v. Hyland Homes Co., 
28a. 318, 28 Or. 292% 

17. See infra § 1050. 

18. Rapley v. Klugh, 18 S.E. 680, 
49 S.C. 134. 


19. Stonecifer v. Yellow Jacket 
Silver Min. Co., 3 Nev. 38. 


Requisites, existence and validity 
of contract see supra § 38 et seq. 


{a] Compromise.—Where one su- 
int’ to recover land agrees to convey 
a part to plaintiff in case the suit is 
successful, and afterward compromis- 
es the suit, the other party to the suit 
is not affected by the agreement, since 


the claims of the prior purchaser.** 
rial in the case of a prior contract of sale that, at 
the time the deed was executed, the prior contract 
had not been fully performed.1® 
sequent purchaser is not bound where the purchas- 
er never was entitled to a conveyance from the ven- 
The mere fact that one has been unsuccess- 
fully negotiating for lands, and has rented them, 
gives him no equity as against a subsequent purchas- 
er with notice of the negotiations and the lease.?° 
A purchaser for value, with notice of a previous con- 
tract to convey which is void under the statute of 
frauds,?! acquires good title since by the sale the 
grantor elects to treat. his former contract as void.?? 


Prior conveyance. 
ceives a deed and who acquires his interest with no- 
tice of a prior conveyance takes subject to the prior 
A purehaser who receives a convey- 


[66 C.J.] 1061 


It is immate- 


However, a sub- 


A purchaser of land who re- 


the former never in fact had any title. 
Stonecifer v. Yellow Jacket Silver 
Min. Co., 3 Nev. 38. 

20. Peay v. Seigler, 26 S.E. 885, 48 
S.C. 496, 59 Am.S.R. 731. 


21. See Frauds, Statute of § 149. 


22. Messmore v. Cunningham, 
N.W. 145, 78 Mich. 623. 


23. U.S.—Caldwell v. Carrington, 
9 Pet. 86, 9 L.Ed. 60; Smith v. Shane, 
22 F.Cas.No. 13,105, 1 McLean 22. 


Cal.—Weldon v. Lawrence, 245 P. 
451, 76 Cal.App. 530. 

Ga.—Todd v. Lewis, 149 S.E. 562, 
YESS Garo ie 

Ind.—Abel v. Love, 143 N.E. 515, 81 
Ind.App. 328. ° 


Iowa.—Hays v. Dean, 164 N.W. 770, 
182 Iowa 619. j 

Neb.—Holladay v. Rich, 137 N.W. 
988, 92 Neb. 91 [aff 140 N.W. 794, 93 
Neb. 491]. 


Or.—Kollock v. Bennett, 100 P. 940, 
53 Or. 395, 133 Am.S.R. 840. 


Wash.—Sengfelder v. Hill, 
250, 21 Wash. 371. 


Wis.—Haag v. Gorman, 234 N.W. 
337, 203 Wis. 346. 

N.B.—Hebert v. Gallien, 
Dom.L.R. 150. 


Sask.—Turner v.. Clark, 2 Sask.L. 
200. 

See Deeds § 184 et seq. 

[a] Inclusion of property in gran- 
tor’s schedule in bankruptcy.—The 
mere fact that a grantor in an unre- 
corded lost deed included in his 
schedule in bankruptcy the property 
conveyed merely affects his credibil- 
ity as a witness to the execution of 
the deed, and does not conclusively 
determine the rights of the grantee 
claiming as against one purchasing 
with notice of the deed. Davis v. 
Pursel, 134 P. 107, 55 Colo. 287. 


{b] Prior deed in escrow.—(1) 
Subsequent deed to escrow deed, tak- 
en with knowledge of escrow deed, 
was subordinate thereto. Kunz v. 
Anglo & London Paris Nat. Bank of 
San Francisco, 5 P.(2d) 417, 214 Cal. 
341. (2) Deed subsequent to escrow 
deed to same property, taken with 
knowledge thereof, became functus 
officio upon escrow grantee’s full 
compliance with escrow instructions. 
Kunz v. Anglo & London Paris Nat. 
Bank of San Francisco, 5 P.(2d) 417, 
214 Cal. 341. 


{c] Prior voluntary conveyance.— 
A purchaser and grantee for value ac- 
quires no title as against a prior vol- 
untary conveyance by his grantor of 
which he had actual or constructive 
notice. Herndon v. Reed, 18 S.W. 665, 


44 


58 P. 
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ance takes subject to a prior unrecorded deed where 
he has actual notice?* and although he records his 
Under some statutes the 
conveyance which is first executed?® or recorded?* 
takes priority. A deed is not void as against a sub- 
sequent deed to another party because the consider- 
ation has not been paid, where the grantor having 
delivered the deed, intended that it should become 
operative, and consented to the delivery on the guar- 
ranty of a third person that he would see that the 


subsequent conveyance.?° 


price was paid.7§ 


[§ 828] (2) Constructive Notice. If a prior con- 
tract for the sale of land is properly recorded,?® it 
operates as constructive notice®® and a subsequent 
grantee takes subject to the rights of the purchaser 
Likewise, if the purchaser of 


under the contract.?* 


82 Tex. 647. 


{d] Transfer to bona fide purchas- 
er.—Where defendants, taking a deed 
with notice of plaintiff’s unrecorded 
deed, wrongfully ousted plaintiff from 
possession of her property, and held 
wrongful possession thereof under 
color of title, upon transfer of the 
property .to an innocent purchaser, 
they became liable to plaintiff for 
reasonable market value of property. 
Cawood vy. Cawood, 273 S.W. 67, 209 
Ky. 582. 

24. Weaver-Dowdy Co. v. Martin, 
127 S.W. 705, 94 Ark. 503; Perry v. 
Trimble, 76 S.W. 343, 25 Ky.L. 725; 
Bank of Louisville v. Smothers, 9 Ky. 
Op. 4. 

25. Weaver-Dowdy Co. v. Martin, 
127 S.W. 705, 94 Ark. 503; Victor 
end Co. v. Drake, 127.P. 27,63 Or. 
10. 

26. See cases infra this note, 

fa] In MQouwuisiana.—Under Civ. 
Code art 847 where two titles emanat- 
ing from the same common proprie- 
tor, in the absence of adverse posses- 
sion, the most ancient prevails. Beat- 
tie v. Burke, 61 So. 1000, 132 La. 973; 
Minor v. Daspit, 54 So. 413, 128 La. 
33; Keller v. Shelmire, 7 So. 587, 42 
La.Ann. 323; Cross v. Bernstein, 8 
La.App. 380; Lilleburg v. Coleman, 1 
La.App. 650; Wells v. Compton, 3 
Rob. 171; Bourguignon v. Boudous- 
quie, 6 Mart.N.S. 697; Williams v. 
Hall, 9 Mart. 80. 


27. Penrose v. Doherty, 67 S.W. 
398, 70 Ark. 256; Gillespie v. Buffalo, 
GtC ur. COs, 53) AL 6395 204 Pa 107; 
Foot v. Silliman, 13 S.W. 1032, 77 Tex. 


268. Contra Phifer v. Barnhart, 88 
N.C. 338. 
[a] Where deeds from common 


grantor conveyed disputed land to 
two adjoining owners, the grantee in 
the deed first executed, delivered, and 
recorded is entitled to the land, in 
the absence of evidence establishing 
the other’s claim of adverse posses- 
sion. Orman vy. Smith, (lowa) 77 N. 
W. 526. 

[b] In Porto Rico.—Under Civ. 
Code § 1376, property passes to the 
grantee who has first recorded con- 
veyance in public registry. Noguera 
v. Fuertes, 8 F.(2d) 115; Borrero v. 
Borrero, 32 Porto Rico 180. 


[ec] In Philippines under Civ. 
Code art 1473, where deeds from com- 
mon grantor convey same land to two 
innocent purchasers preference ob- 
tained: first by priority of registra- 
tion of deed; second if no registration, 
by priority of possession; third if no 
possession then by priority of date 
of sale. Yee v. Frank L. Strong Mach. 
Co., 37 Philippine 644; Hstiva v. Al- 
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land has taken possession under his bond for title 
or contract of sale, such possession is constructive 
notice? to subsequent purchasers of the land, so 
that in most states they take subject to the rights of 
the first purchaser.?? 


Prior conveyance. 


having contracted to convey land to a purchaser con- 


vero, 37 Philippine 497; Veguillas v. 
Jaucian, 25 Philippine 315; Gonzaga 
v. Javellana, 23 Philippine 125; Gon- 
zalez v. Rojas, 16 Philippine 51; Co- 
ee v. Rodriguez, 15 Philippine 


28. Minneapolis, etc., R. Co. v. 
Chicago, etc., R. Co., 88 N.W. 1082, 116 
Iowa 681. 

29. See supra § 88. 

30. See infra § 991. 

31. Ky.—Ison v. Cornett, 133 S.W. 
756, 141 Ky. 771. 

Minn.—McPheeters v. Ronning, 103 
N.W. 889, 95 Minn. 164; Meyers v. 
Markham, 96 N.W. 335,.787, 90 Minn. 
230; Thorsen v. Perkins, 40 N.W. 557, 
39 Minn. 420. 

Nev.—Irvine v. Hawkins, 22 P. 240, 
20 Nev. 384. 


Tex.—Hanrick v. Gurley, 54 S.W. 
347, 55 S.W..119, 56 S.W. 330, 93 Tex. 
458 [mod (Civ.App.) 48 S.W. 994]. 


Sask.—Waddell v. Gray-Campbell, 
[1929] 3 Dom.L.R. 488. 

32, See infra § 1020. 

83. Ga.—Georgia State Bldg., etc., 
Assoc. v. Faison, 40 S.&. 760, 114 Ga. 
655; Burr v. Toomer, 29 S.E. 692, 103 
Ga. 159. 

Ind.—Dotson y. Bailey, 76 Ind. 434. 

Ky.—Goins v. Allen, 4 Bush 608; 
Long v. Kerrigan, 16 S.W. 708, 17 S. 
W. 441, 13 Ky.L. 433; Allison v. Rus- 
sel, 9 Ky.L. 198. 


La.—Gray v. Coco, 36 So. 878, 113 
La. 33. 


Mich.—Seager v. Cooley, 5 N.W. 
1058, 44 Mich. 14. 
N.Y.—Stillwell v. Hart, 57 N.Y.S. 


639, 40 App.Div. 112 


Pa.—White v. Patterson, 21 A. 360, 
139 Pa. 429; Jamison v. Dimock, 95 
Pa. 52. 


Wis.—Houzik v. Deleglise, 27 N.W. 
171, 65 Wis. 494, 56 Am.R. 634. 


[a] Subsequent conveyance to 
purchaser in possession.—Where the 
purchaser is put in possession under 
a contract of sale, a subsequent con- 
veyance to him relates back to the 
time when the contract was made and 
prevails over a conveyance to a third 
person made subsequent to the con- 
tract. Allison v. Russell, 9 Ky.L. 198. 


34. See Deeds § 194. 

35. See infra §§ 987-995. 

36. Hildreth v. Vineland Trust Co., 
145 A. 625, 104 N.J.Eq. 317; Hough- 
ton v. Marshall, 31 Tex. 196; Seng- 
felder v- Hill, 58 P. 250, 21 Wath. 
371; Thorn v. Phares, 14 S.E. 399, 35 
W.Va. 771. 


veys the land to a third person subject to the con- 
tract, the conveyance operates as an assignment?$§ 
of the contract between the vendor and purchaser.®? 
As a consequence the grantee is entitled to the pur- 
chase money outstanding on the contract?*® although 


[a] Deed by an attorney in fact, 
recorded before the donor’s death and 
before plaintiff acquired a deed from 
the donor’s heir, is superior to such 
deed. Mulford vy. Rowland, 100 P. 
6038, 45 Colo. 172. 


37. Rights passing with deed in 
general see Deeds § 276. 


Mortgage by subsequent purchaser 
see Mortgages § 162. 


38. Assignment by vendor see in- 
fra §§ 835-840. 


39. In re Orweg’s Estate, 167 N.W. 
654, 185 Iowa 913. See Big Sioux 
Lumber Co. v. Miller, 234 N.W. 31, 57 
S.D. 506 (rights of grantee, deriv- 
ing title through vendor subject to 
purchaser’s contract with vendor, 
were identical with vendor’s rights, 
respecting liens for purchaser’s im- 
provements under Rev. Code [1919] 
§ 1647). But see Custer v. Royse, 
204 P. 995, 110 Kan. 397 (in an action 
by a contracting purchaser to recover 
land and damages for its wrongful 
detention against a subsequent gran- 
tee of his vendor, the defendant ean- 
not set up the provisions of the pur- 
chase contract for liquidated damages 
as a defense). 


40. U.S.—Laughlin v. North Wis- 
consin Lumber Co., 176 F. 772 [aff 193 
Ey i367, clleweCiGcAs 2S 


Cal.—Bone v. Dwyer, 265 P. 292, 89 
Cal.App. 535. 


Ga.—Burr v. Toomer, 29 S.E. 682, 
103 Ga. 159. 


Ill.—De Wolf v. Pratt, 42 Ill. 198; 
Lancey v. Traubel, 247 Ill.App. 265 
{eit Cyc]. 

Iowa.—Jansen v. Clark, 207 N.W-. 
338, 201 Iowa 333; In re Orwig’s Es- 
tate, 167 N.W. 654, 185 Iowa 913 [cit 
Cyc]. 

Kan.—Witt v. Boothe, 158 P. 85tf, 
98 Kan. 554 [eit Cyc]. 


N.Y.—Ten Eick v. 
Sandf.Ch. 244. 


N.D.—Semmiler v. Beulah Coal Min- 
ing Co., 188 N.W. 310, 48 N.D. 1011 
[cit ‘Cyel. 


W.Va.—Southern Bldg., ete., Assoc. 
v. Page, 33 S.E. 336, 46 W.Va. 302. 


[a] In Michigan.—(1) Purchaser 
of land with notice that grantor is 
under contract to convey it to another 
obtains such rights as vendor had, in- 
cluding the right to subsequent pay- 
ments. American Cedar & Lumber 
Co. v. Gustin, 210 N.W. 300, 236 Mich. 
351. (2) A conveyance does not op- 
erate aS an assignment of the con- 
tract so as to permit a recovery there- 
on by the grantee. O’Brien v. Evans, 
65 N.W. 571, 107 Mich. 623. 


Simpson, 1 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


ee: 


If a prior conveyance is prop- 
erly recorded*®* it operates as constructive notice*® 
and a subsequent grantee takes subject to the rights 
of such prior grantee.*® 


[§ 829] d. Rights of Grantee.*7 Where a vendor 


§§ 829-833] 


the conveyance is by quitclaim deed,*! unless there 
is an agreement to the contrary,+? or unless pur- 
chase-money notes have been given and transferred 
by the vendor to a third person for value.*? A pur- 
chaser of land which the vendor is under a contract 
to convey to another may enforce a provision in the 
contract for default.44 A grantee taking land with 
notice of, a prior contract for the sale thereof is 
not entitled to receive from the contract purchaser 
the purchase money paid to the vendor, but he must 
look to the vendor for reimbursement.*® 


Notice to purchaser. Since a conveyance operates 
as an assignment of the contract, in order for the 
grantee to perfect his right against the purchaser 
he must notify him of the transfer.4® Any payment 
to the vendor prior to notice is good as against the 
grantee.** After notice is given to the purchaser 
payments made to the vendor are at the risk of the 
purchaser.*$ 


[§ 830] e. Liabilities of Grantee.4® Where a con- 
veyance of land is made subject to a prior contract 
for the sale of the land by the same vendor and the 
grantee demands and receives installments of the 
purchase price, it is bound to perform the vendor’s 
contract.°° Where the vendor places the legal title 
in a grantee for convenience in effecting a convey- 
ance to a contract purchaser the grantee is liable 
in damages for his refusal to perform where he had 
knowledge of the contract binding the vendor’s suc- 
cessors and assigns.54 Where a contract of sale 
provides that it shall be binding on assignees, a gran- 
tee and subsequent grantee taking by warranty deed 
with knowledge of the prior contract are obligated 
to make improvements provided for by the contract, 


41. Semmler v. Beulah Coal Min- 52. 
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or respond in damages.®? If a purchaser is liable to 
carry out a prior contract between the vendor and 
prior purchaser, the liability extends no further than 
to what was promised by the vendor.°? 


[§ 831] 4. Third Persons Advancing Money. 
While a person compelled to pay a note exeeuted by 
himself and a purchaser of land for the price may 
hold the land upon conveyance to him for the re- 
payment of the money paid, this does not divest the 
rights of the purchaser®* or his heirs.°> One who 
advances money for the purchase of land at the in- 
stance of, and takes the title to the land in his own 
name for the benefit of a third party, holds the land 
in trust®® for such party to be conveyed on payment 
of the price;>* but if one buys land with his own 
money and takes the title in his own name, intend- 
ing to convey the land to a third party on payment 
of the price, he has a superior title to the land, al- 
though the third party takes possession.®§ 


[§ 832] 5. Creditors of Vendor®®—a. In General. 
While in some jurisdictions a promise by the pur- 
chaser to the vendor to assume a debt of the vendor 
is enforceable by the ereditor,®® in the absence of 
an express agreement between the parties imposing 
such liability purchasers of land are under no per- 
sonal liability to creditors of the vendor.®! A pro- 
vision in a contract for the sale of land that pay- 
ments therefor should be made directly to a eredi- 
tor of the vendor does not make the creditor a trus- 
tee,°? or give him any lien upon, or control over the 
subject matter of the contract.®3 


[§ 833] b. Attachment.°* The interest of a ven-. 
dor of land after the making of the contract. or bond 
for title and prior to the execution and delivery of 


ing Co., 188 N.W. 310, 48 N.D. 1011. 


42. Lancey v. Traubel, 247 Ill.App. 
205 Lert Cyci.; 


43. Georgia State Bldg., ete, As- 
soc. v. Faison, 40 S.E. 760, 114 Ga. 
655. See In re Orweg’s Estate, 167 


N.W. 654, 185 Iowa 913 (to same ef- 
fect). : 

44. Walker v. Cole, (Tex.Civ.App.) 
27 S.W. 882, 28 S.W. 1012 faff 34 S. 
W. 713, 89 Tex. 323]; Lewis v. Bailey, 
Tome Ole Gaewash.. 296. 

45. Ohio River Junction R. Co. v. 
Pennsylvania Co., 72 A. 271, 222 Pa. 
573. 

46. Dickey v. Lyon, 19 Iowa 544. 


Notice of assignment in general see 
supra § 868. 

47. Dickey v. Lyon, 19 Iowa 544. 

[a] Payment to assignee of con- 
tract.—Piccolo v. Tanaka, 253 P. 890, 
78 Mont. 445. ‘ 

48. Laughlin v. North Wisconsin 
Lumber Co., 176 F. 772 [aff 193 F. 
367, 113 C.C.A. 291]; Ten Wick .v. 
Simpson, 1 Sandf.Ch. (N.Y.) 244; 
Southern Bldg., etce., Assoc. v. Page, 
33 S.E. 336, 46 Wa.Va. 302. 


49. Cross references: 
Encumbrances and charges on prop- 
erty see supra §§ 821, 822. 
Liabilities of assignee of vendor see 
infra § 839. 
Specific performance against subse- 
quent purchaser see Specific Per- 
formance § 86. 


50. Miller v. Beck, 142 P. 603, 72 
Or. 140. 
51. Schultz & Son v. Nelson, 177 N. 


E. 9, 256 N.Y. 473. 


Krawetski v. Nowak, 152 N.E. 
3238, 21 Ohio App. 429. 

[a] Primary, liability on last 
grantee.—Where vendors of lots, aft- 
er agreeing to make certain improve- 
ments thereon, conveyed them to-oth- 
ers, who, in turn, also conveyed them, 
liability to make such improvements 
will be enforced in inverse order of 
conveyances, primary liability being 
on last grantees. Krawetski v. No- 
wak, 152 N.E. 3238, 21 Ohio App. 429. 


53. Murphey v. Illinois Trust, etc., 
Co., 77 N.W. 1102, 57 Neb. 519; South 
Texas Mortgage Co. v. Erwin, (Tex. 
Civ.App.) 166 S.W. 422; South Texas 
Mortgage Co. v. Coe, (Tex.Civ.App.) 


166 S.W. 419. 


54. Rights and title of purchaser 
see supra §§ 262-265. 


55. Stubbs v. Pitts, 104 S.W. 1110, 
84 Ark. 160. 


56. Trustee for purchaser: 


Subsequent purchaser with notice see 

supra § 827. 

Vendor see supra § 263. 

57. Stubbs v. Pitts, 104 S.W. 1110, 
84 Ark. 160; Duffield v. Dosh, 99 N. 
W. 1074, 124 Iowa 286; Fessler’s Ap- 
peal, 75 Pa. 483. 


[a] Relation of vendor and pur- 
chaser.—Where A pays a vendor for 
land contracted to be conveyed by 
the latter to B, and takes a deed to 
such land, he becomes vested with the 
absolute right to the land and not 
with a mere lien thereon, subject only 
to B’s equitable interest therein, and 
occupies toward B the relationship 
of vendor to purchaser, and is pos- 
sessed of the rights and remedies in- 
cident to such relationship. Cole v. 
Wright, 70 Ind. 179 


Payr eo is geo trust see Trusts §§ 139— 


58. Rio Grande, etc., R. Co. v. Mil- 
mo, 15° S.W. 475, 79 Tex. 628. 


59. Cross references: 

Creditors of: 
Optioner see supra § 12. i 
Purchaser see infra §§ 881-884. 


Seller of personal property see 
Sales § 604. 


Encumbrances and charges on prop- 
erty before contract see supra §§ 
820-824. 


Fraudulent conveyance see Fraudu- 
lent Conveyances 27 C.J. p 395. 


Specific performance by creditors see 
Specific Performance § : 


Subrogation see Subrogation 60 C.J. 
p 690. 


Vendor’s interest as subject to: 
Creditor’s suit see Creditors’ Suits 


dude rent lien see Judgments § 
916. 


60. 
13. 


Assumption as creating suretyship 
see Principal and Surety § 34. 


Requirement of statute of framds 
see Frauds, Statute of §§ 12-70. 


61. Virgin v. Dinkins, 35 Ga. 128. 


62. Bilbo v. Ball, 188 N.W. 753, 
194 Iowa 875. 


63. Bilbo v. Ball, supra. 


64 Property subject to attach- 
ment: 


In general see Attachment §§ 350— 
395; Justices of the Peace § 178. 


Vendor’s lien see infra § 1133. 


See Contracts § 816 notes 12, 
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a deed®® is subject to attachment.®* 
hand, no interest remains in the vendor subject to 
attachment where he retains the bare legal title®* 
no interest remains in the vendor subject to attach- 
or where payment®’ of the entire purchase price 
although the contract may be unenforce- 


is made’ 
able between the parties thereto.7° 


No title in purchaser. 
no title in the purchaser, 
interest of the vendor 


Priorities." 


sequent purehasers, 


65. Rights and title of vendor see 
supra S$ 262-265. 

66. Coggeshall v. Marine Bank Co., 
&T NB. 1086, 68 Ohio St. 88; Reid v. 
Gorman, 158 NW. 780, 37 S.D. 314 
{eit Cye]. 

fa] Undelivered deed.—Where the 
owner of land agrees to sell and with- 
out the purchaser's knowledge caus- 
es a deed to the purchaser to be re- 
corded, but does not deliver it until 
after the land is attached by a credi- 
tor of the vendor, such delivery does 
not convey title as against the at- 
tachment. Croom v. Jerome Hill Cot- 
ton Co,, 40 S.W. 146, 15 Tex.Civ. App. 
$28. 

67. Scott v. Marquette Nat. 
2317 NVW. 186, 178 Minn. 225; Union 
Inv. Co. v. Abell, 181 N.W. 3538, 148 
Minn, 229; Willis v. Anderson, 124 8S. 
EK. 834, 188 N.C. 479; Citizens’ State 
Bank of Fairfax, Minn. v. Kenmare 
Nat. Bank, 186 NW. 755, 48 N.D. 770. 
See Franz v. Vincent, 133 N.W. 121, 
152 Iowa 680 (if there is a completed 
contract before the levy, the land is 
not subject to seizure by attachment 
against the grantor). 

6S. Bi¥ect of payment on equitable 
title see supra § 746. 

69. Kan.—Good v. W ee 105 P. 
438, 81 Kan. 388, 135 Am.S 392. 

Ky.—Riddell v. Park, 38 pee 688 
18 Ky.L. 907. 

Minn,.—Sceott v. Marquette 
Bank, 217 N.W. 186, 178 Minn. 22 
Union Iny. Co. vw. Abell, 181 N.W. 3 
148 Minn, 229. 

N.C.— Willis wv. 

188 N.C. 479. 

N.D.—Citizens’ State Bank of Fair- 
fax, Minn., Y: Kenmare Nat. Bank, 
186) NW. 48 N.D. 770. 

Va—Hicks v. Riddick, 
(69 Va.) 418 


Bank, 


Anderson, 124 S.E. 


28 Gratt. 


70. Union Inv. Co. v. Abell, 181 N. 
W. 358, 248 Minn, 229. 

71. See supra §§ 262-265 

72. Sheeby v. Scott, 104 N. W. 1139, 
128 Towa 551, 4 L.R.A.N.S. 365; West 
Virginia Pulp & Paper Co. v. Cooper, 
106 S.B. 55, 87 W.Va. 781. 


Creditors of optionor see supra § 
12. 

fa] Interest of heirs of vendor.— 
A vendor agreed to convey land on 
the purchaser paying the purchase 
price. The vendor died before execut- 
ing the conveyance, and his children 
signed a deed conveying the land, 
but before all the children had sign- 
ed the deed the interest of a child 
who had signed was attached by a 
ereditor. The circumstances indicat- 


Where the agreement vests 
legal or equitable,’+ the 
is subject to attachment.*? 


Unless governed by recording acts 
a levy by attachment is subordinate to the rights of 
the purchaser?* under the contraet.*® 
claring unrecorded instruments void as against sub- 
eneumbranceers, 
signees of a mortgage, lease or other conditional es- 
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tate does not include attaching ereditors.7® 


[§ 834] c. Execution.’7 
has been put in possession,*® the interest of a vendor 
under a contract for the sale of land and prior to 
the execution and delivery of a deed’® is subject to 
levy by execution®® at least where the statutes speci- 


Although the purchaser 


fying what property is subject to execution are suf- 


A statute de- 


including as- 


which passes to 


ed an intention on the part of the 
children that the deed should not take 
effect until executed by all of them, 
and there was nothing to show ac- 
ceptance by the purchaser until it 
had been so executed. It was held 
that the child’s interest was subject 
to levy under the attachment, as the 
title did not pass to the purchaser 
before the execution of the deed by 
all the heirs. Sheeby v. Scott, 104 N. 
W. 1139, 128 Iowa 551, 4 L.R.A.N.S. 
365. 

73. Priority between: 

Attachment creditor and unrecorded 

deed see Attachment § 558. 
Judgment creditor and: 

Purchaser under land contract see 

Judgments § 933. 
Unrecorded conveyance see Judg- 
ments §§ 926, 927. 

74. Rights and title of purchaser 
See Supra §§ 262-265. 

75. Bieler v. Dreher, 30 So. 22, 129 
Ala. 384; Mulligan v. Neeter, 5 Ky. 
Op. 103" Shortuyv. Karnop; 2%5, PY 278% 
84 Mont. 276; Haynie Mercantile Co. 
v. Miller, 92 S.W. 262, 41 Tex.Civ. 
App. 79. 

76. Short v. Karnop, 275 P. 278, 84 
Mont. 276. 

77. Property subject to execution: 


In general see Executions §§ 42-113; 

Justices of the Peace § 342. 
Vendor's lien see infra § 1134. 

78. Green vy. Daniels, 115 F. 449. 

79. Rights and title of vendor see 
Supra §§$ 262-265. 

80. Wells v. Baldwin, 10 N.W. 427, 
28 Minn. 408; Minneapolis, ete., R. 
Co. v. Wilson, 25 Minn. 382; Adcock 
Vo Patton; “aU Baxtes (penn os “sce: 
Charles v. Taylor, 1 Heisk. (Tenn.) 
528. But see In re Trusts Corps., 26 
Ont. 191 (execution formed no charge 
on land contracted to be sold). 


[a] Unenforceable contract see 
Kendall v. Kennedy, 8 Ky.L. 532. 
{[b] VWendor’s remedy against pur- 


chaser in equity see Butts v. Chinn, 


CAR ial 8 ee (Ky.) 641. 
$1. S.—Green v. Daniels, 115 F. 
449, 53 UR OA BYE 


Fla.—Latin-American Bank v. Rog- 


ers, 99 So. 546, 87 Fla. 147. 
Ga.—Ramspeck vy. Healey, 27 S.E. 
726, 102 Ga. 583; Leitch v. May, 27 


S.E. 151, 98 Ga. 714; Brown v. Har- 
dee, 75 Ga. 457; Bell v. McDuffie, 71 
Ga. 264; Hardee v. McMichael, 68 Ga. 
678 


Barnes, 72 Ill. 73. 
160 


lll.—MecLaurie v. 
Mich.—Schmidt y. Steinbach, 


ficiently broad to inelude such interest. 
other hand, no interest remains in the vendor sub- 
ject to levy and sale on execution where he retains 
the bare legal title.? 
not subject to execution where the purchaser has 
paid’* the entire purchase price,*+ or where the ven- 
dor has, prior to the levy, sold and transferred the 
notes’® for the purchase money,®® or where the ven- 
dor assigns his interest for seeurity.*? 


On the 


The interest of the vendor is 


The interest 
a purchaser at an execution sale is 


N.W. 448, 193 Mich. 640. 


Alta.—Adanac Oil Co. v. Stocks, 28 
Dom.L.R. 215, 33 West.L.R. 864. 

Sask.—Weidman v. McClary Man. 
Oorn soe DOmencR. (Gis 

[a] Conditional conveyance.—Al- 
though, when there was still a bal- 
ance due on purchase price, vendor 
executed a warranty deed in trust to 
D for the protection of the purchas- 
er and to secure a note given to D, 
vendor had such interest in lands sold 
as was subject to execution under 
Comp. L. (1907) § 3240, making any 
interest of judgment debtor in realty 
subject to execution; interest of pur- 
chaser being subject to forfeiture for 
failure to pay according to contract. 
Huffaker v. First Nat. Bank, 173 P. 
S03 eh -Uhtaha sane. 


[b] Statutes held to include ven- 
dor’s interest.—(1) ‘Lands and tene- 
ments” under Rev. Gen. St. § 2822. 
Latin-American Bank v. Rogers, 99 
So. 546, 87 Fla. 147. (2) “Lands, ten- 
ements, and hereditaments in posses- 
Sion” under 1 Dig. 513. Doe vy. Mil- 
lion, 4 J.J.Marsh. (Ky.) 395. 


82. George L. Cramer & Sons y. 
Roderick, 98 A. 42,128 Md. 422; Corey 
v. Smalley, 64 N.W. 13, 106 Mich. 257, 
58 Am.S.R. 474; Fleming v. Wilson, 
100 N.W. 4, 92 Minn. 303; Lee v. 
Wrixon, 79 P. 489, 37 Wash. 47. 

83. Effect of payers on equitable 
title see supra § 74 


84. Ind.—Vance  yv. 
Blackf. 306. 


Mo.—Parks v. People’s Bank, 11 S. 
W. 41, 97 Mo. -130,.10 Am.S.R. 2953 
Black v. Long, 60 Mo. 181. 


N.H.—Cutting v. Pike, 21 N.H. 847: 


naan gist 3 v. Tiffany, 4 Pa.Super. 


Tenn.—Morgan v. 
82. 


Workman, 8 


Snell, 3 Baxt. 


pines O8t ie v. Bennatt, 47 Tex. 
Wash.—Lee v. Wrixon, 79 P. 489, 
37 Wash. 47. 


85. Rights passing with transfer 
of note see Bills and Notes § 573. 


86. Georgia State Bldg., ete, As- 
soc. v. Faison, 40 S.E. 760, 114 Ga. 
655; Ramspeck v. Healey, 27 S.B. 
726, 102 Ga. 583; Leitch v. May, 27 
S.E. 151, 98 Ga. T14; Jackson y. Snell, 
34 Ind. 241; Catlin v. Bennatt, 47 
Tex. 165; Brotherton v. Anderson, 
66 S.W. 682, 27 Tex.Civ.App. 587. 


87. Barnes. v. (Alta.) 
[1924] 2 Dom.L.R. 11 


te ae ee for geet see infra § 


Ee 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 834-837] 


governed by the amount of the purchase money re- 
maining unpaid.’8 

Part payment. According to some decisions the 
interest of a vendor after having given bond for title 
and received part of the purchase price is not vendi- 
ble under execution.®® 


After conveyance. After land has been conveyed 
to the purchaser it is not, under general rules,?? sub- 
ject to levy under execution as the property of the 
vendor®! although the purchaser has not paid for 
atin full.®2 


’ Priorities.°* Unless governed by recording acts 
a levy and sale of the vendor’s interest under a land 
contract is subject to the equitable rights of the pur- 
chaser®* under the contract.°* The purchaser at the 
execution sale may be compelled to make a convey- 
ance to the contract purchaser upon precisely the 
same terms on which the vendor could be compelled 
to convey,°® especially where he purchases with no- 
tice of the contract purchaser’s equitable rights.°7 
Where creditors are affected by notice of an unre- 
corded contract, the notice may be actual or con- 
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‘under a bond for title is notice to ecreditors.°®® 


[§ 835] 6. Assignees of Contract or Bond for Ti- 
tle'—a. Assignment by Vendor?—(1) Right To As- 
sign.*? Under general rules* a vendor may assign 
his rights under the contract’ so as to entitle the 
assignee to enforce the same.® A provision in the 
contract that it should not be assignable or negotia- 
ble and that the price is to be paid to the vendor 
only is not violated by the vendor assigning the con- 
tract as collateral security.” 


[§ 836] (2) Right of Purchaser To Attack As- 
signment. If the vendor assigns his interest in the 
land, the purchaser cannot inquire into the fairness 
of the transaction as between the vendor and his 
assignee.® 

[§ 837] (8) Operation and Effect?—(a) In Gen- 
eral. On the assignment of a contraet for the sale 
of land by the vendor, the vendor holds the legal 
title in trust+® and such trust follows the legal title 
except into the hands of a bona fide holder for val- 
ue.t+ When payment is completed, the trust is solely 
for the purchaser who thereby gains the complete 


structive.?8 


88 Leitch v. May, 27 S.E. 15d, 98 
Ga. 714; Hardee v. McMichael, 68 Ga. 
678; Wells v. Baldwin, 10 N.W. 427, 
28 Minn. 408. 

89. Ark.—Snow Bros. Hardware 
Co. v. Ellis, 21 S.W.(2d) 162, 180 Ark. 
238; Strauss v. White, 51 S.W. 64, 
66 Ark. 167. 

Miss.—Chisholm v. Andrews, 57 
Miss. 636; Taylor v. Laivenstein, 50 
yee: 278; Money vy. Dorsey, 15 Miss. 


Mo.—Jones v. Howard, 43 S.W. 635, 
142 Mo. 117, 64 Am.S.R. 546. 

N.C.—Folger v. Bowles, 72 N.C. 
603; Tally v. Reed, 72 N.C. 336. 

S.C.—Adickes v. Lowry, 
128. 

90. See Executions § 97. 

91. Pryor v. Warford, (Ky.) 54 S. 
W. 838; Cooper v. Arnett, 26 S.W. 
811, 95 Ky. 603, 16 Ky.L. 145; Schlos- 
ser v. Colonial Inv., etc., Co., 9 Sask. 
L. -382. 

92. Pryor v. Warford, 54 S.W. 838, 
21 Ky.L. 1311; Cooper v. Arnett, 26 
SrWee oll, obey. 603, 16 sucy, la Lab. 

93. Priority between: 


Execution and unrecorded deed see 
Executions § 360. 


Judgment creditor and: 
Purchaser under land contract see 
Judgments § 933. 
Unrecorded conveyance see Judg- 
ments §§ 926, 927. 
94. Rights and title of purchaser 
see Supra §§ 262-265. 


95. Russell v. Moore, 3 Metce. 
(Ky.) 436; Schmidt vy. Steinbach, 160 
N.W. 448, 193 Mich. 640; Doak v. 
Runyan, 33 Mich. 75; Marston vy. Os- 
good, 38 A. 378, 69 N.H. 96; Patter- 
son’s Estate, 25 Pa. 71. 


96. Wells v. Baldwin, 10 N.W. 427, 
28 Minn. 408; Marston v. Osgood, 38 
A. 378, 69 N.H. 96. 


97. Linch v. Gibson, 4 N.C. 676; 
Massey v. Mcllwain, 11 S.C.Eq. 421. 


98. Strauss v. White, 51 S.W. 64, 
66 Ark. 167. 


15 S.C. 


99. Strauss v. White, 51 S.W. 64, 
66 Ark. 167; Atkinson v. Akin, 163 
N.W. 1024, 197 Mich. 289; Adickes 


v. Lowry, 15 S.C. 128. 
[a] Possession through tenant of 


Possession of land by the purchaser 


a person holding a building under an 
unrecorded contract of purchase is 
constructive notice of his rights to 
persons levying on the land under an 
execution against the vendor,,so as to 
prevent the lien under the levy hav- 
ing priority under a statute providing 
that the filing of a prior notice of 
levy with the register of deeds shall 
be_ a lien on the land, which shall be 
valid against all prior grantees of 
whose claims the party interested 
shall not have actual or constructive 
notice. Corey v. Smalley, 64 N.W. 
13, 106 Mich. 257, 58 Am.S.R. 474. 


1. Cross references: 
Actions see infra §§ 890-904. 
Assignments: 
Generally see Assignments 5 C.J. 
p 830. 


Novation distinguished see Nova- 
wae § 6. 


Pye generally see Bonds §§ 85-— 
lia 


Leases see Landlord and Tenant 
§§ 54-119. 


Mortgage or debt see Mortgages 
§§ 653-739. 


Subcontract distinguished see infra 


Mortgage of vendor’s and purchaser’s 
interest see Mortgages §§ 162, 168. 


Rights and liabilities as between ven- 
dor and purchaser see supra §§ 816, 
817. 


Specific performance by and against 
assignee see Specific Performance 
§§ 70-73, 84. 

2. Cross references: 

Assignment of vendor’s lien see in- 
fra §§ 1114-1129. 

Mode and sufficiency see infra § 867. 

Subsequent purchasers from vendor 
see supra §§ 825-830. 


3. Assignment for security see in- 
fra § 840. 

4 See Assignments §§ 9, 11, 44. 

5. Rights and title of vendor see 
supra §§ 262-265. 

6. Ga.—Georgia State Bldg., etc., 
Assoc. v. Faison, 40 S.E. 760, 114 Ga. 
655. 

Ill.— Steele v. Biggs, 22 Ill. 643. 


equitable title.12 


The mere assignment of the con- 


Iowa.—Moore .v. Elliott, 239 N.W. 
32, 213 Iowa 374; Tait v. Reid, 139 N: 
W. 1101, 158 Iowa 466. 

Minn.—Lamm v. Armstrong, 104 N; 
W. 304, 95 Minn.'434, 111 Am.S.R. 479, 
5 Ann.Cas. 418 and note. 

N.D.—First Sec. Bank of Under- 
wood v. Hillesland, 241 N.W. 289, 62 
N.D. 31; Semmler v. Beulah Coal 
Mining Co., 188 N.W. 310, 48 N.D. 1011 
[eit Cyc]: 


Wash.—Culmback y. Stevens, 291 P. 
705, 158 Wash. 675; Big Ben Land 
Co. v. Hutchings, 128 P. 652, 71 Wash. 
845 [quot Cyc]. 


[a] In Manitoba a covenant by 
the vendor assignor to pay his as- 
signee upon purchaser’s default is not 
within Moratorium Act, 5 Geo. V ¢ 
10. Baron Vivian v. Strain, 9 West, 
Wkiy. 1174. j 


7. Butler v. Rockwell, 23 P. 462, 
14 Colo. 125 [aff 11 S.Ct. 235, 138 U.S. 
52, 34 L.Wd. 869]. 


_ [a] “Legal effect of the provision 
in the contract that it should not be 
assigned must be construed to be 
that the title to the chose in action 
should not pass to another so as 
to prevent defendants (purchasers) 
from asserting any equity or defense 
that might arise between the original 
parties. In the language of the con- 
tract the object was to prevent ne- 
gotiability. This contract was not 
violated by a pledge as collateral se- 
curity. The assignees, having only a 
lien or special property, held it sub- 
ject to all the existing equities.” 
eat v. Gage, 23 P. 462, 466, 14 Colo. 


8 Watson v. Willard, 9 Pa. 89. 

9. Effect of: 

Abandonment see supra § 297, 
Forfeiture or rescission by: 

Mutual consent see supra § 305. 

Purchaser see supra § 505 et seq. 

Vendor see supra § 411 et seq. 

10. Culmback v. Stevens, 291 P. 
705, 158 Wash. 675; Foster v. Lowe, 
110 N.W. 829, 131 Wis. 54. 

Vendor as trustee for purchaser see 
supra § 263. 

11. Foster v. Lowe, 110 N.W. 829, 
131 Wis. 54. 

12. Foster vy. Lowe, supra. 
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tract does not transfer 
is an assignment giving the assignee the authority 
to receive the purchase money.?# 


[§ 838] (b) Rights of Assignee.1> Under general 
rules?® on the assignment by the vendor of a con- 
tract for the sale of land the assignee succeeds to 
all the rights of the vendor.1*7 The assignee is not 
entitled, however, to collect from the purchaser pay- 
ments made after the assignment where the assignee 
has failed to give the purchaser notice of the as- 
signment.+§ The assignee acquires only the rights 
of the vendor?® and is “subject to defenses and equi- 
ties existing between the assignor and purchaser? 
at the time of the assignment.?' The purchaser may 
set up fraud against the vendor’s assignee.22, Where 
a purchaser assigns a subcontract and fails to make a 
deed to his assignee within a reasonable time as re- 
quired, the court may require him to take a reas- 
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any right in the land,'*® but. 


[§§ 837-839 


signment of the contract.28 Where a purchaser of 
the interest of the assignee of the vendor under a 
subeontract for the sale of land deducts the amount 
of taxes from the purchase price and agrees to col- 
lect them for the assignee from the contract pur- 
chaser, he is liable to the vendor’s assignee for the 
amount deducted on his failure to attempt collec- 
tion.2 Where on assigning the contract the vendor 
guarantees payment by the purchaser, on default 
the assignee may call on the vendor for payment or 
proceed to enforce the contract.*® 


[§ 839] (c) Liabilities of Assignee.2® While it 
has been held that the vendor’s assignee must convey 
the title to the purchaser which the vendor agreed 
to convey,?* according to other authority the rule 
exempting the purchaser’s assignee from liability 
to the vendor?’ applies between the purchaser and 


13. Youmans v. Edgerton, 91 N.Y. 
403. See Jackson v. West, 194 N.W. 
1000, 224 Mich. 578 (where a vendor 
under an executory contract of sale 
traded his rights under the contract 
to another, such other could become 
owner of the contract with power to 
perform or enforce it only by con- 
veyance of the property, and assign- 
ment of contract to him). 


14. Youmans v. Edgerton, 91 N.Y. 
403; Button v. Traders’ Trust Co. of 
Tacoma, 289 P. 1010, 157 Wash. 625; 
Grace v. Kuebler, 11 Alta.L., 295 [ap- 
peal dism 56 Can.S.C. 1]. 


Right of grantee as assignee to re- 
ceive purchase money see supra § 829. 


15. Rights of grantee subject to 
contract see supra § 829. 


Suit by assignee for specific per- 
formance see Specific Performance § 
Tod 


16. See Assignments § 149 et seq. 


17. Marion Mortg. Co. v. Grennan, 
(Fla.) 143 So. 761; Anderson v. Car- 
rigan, 298 P. 673, 50 Idaho 550 [cit 
Cyc]; Moore v. Elliott, 239 N.W. 32, 
213 Iowa 374; Harrington v. Fedder- 
sen, 226 N.W. 110, 208 Iowa 564, 66 
A.L.R. 59; Tait v. Reed, 139 N.W. 
1101, 158 Iowa 466; D. H. Evans Co. 
v. Nichols, 238 N.W. 694, 184 Minn. 
363. See Shenners v. Pritchard, 80 
N.W. 458, 104 Wis. 287 (right of ven- 
dor’s assignee to enforce the contract 
is not affected by the fact that the 
vendor had first deeded him the land 
unless it is shown that the deed was 
an independent transaction to cut off 
the purchaser’s rights under the con- 
tract). 


{a] Effect of quitclaim deed to 
purchaser.—A subpurchaser of a half 
interest in a contract for the sale of 
land is liable to the subsequent as- 
signee of the purchaser notwithstand- 
ing an unrecorded quitclaim deed 
from the purchaser to the subpur- 
chaser prior to grant and assignment 
to the subsequent assignee. Ander- 
son v. Carrigan, 298 P. 673, 50 Idaho 
550. 

{b] Nature of assignee’s right.— 
Where an executory contract for the 
sale of land did not provide for for- 
feiture, and created no lien for the 
unpaid purchase money, and no se- 
curity therefor except insurance on 
the buildings, the demand of the ven- 
dor’s assignee holding the legal title 
is an ordinary money debt secured 
by the contract. Midland County Savy. 
‘anion cle Ont ELOuby: © On mliaio oING Vie 
549, 158 Mich. 656, 133 Am.S.R. 401. 


[c] Status of purchaser as af- 


fecting liability.—Whether one pur- 
chasing land for her son was mort- 
gagee is immaterial on question of 
her liability to assignee of contract. 
Mortgage & Contract Co. v. Linen- 
berg, 244 N.W. 428, 260 Mich. 142. 


18. Grace v. Kuebler, 56 Can.§S.C. 
1 [dism appeal 11 Alta.L. 295]. 


Right of grantee as assignee to 
purchase mouey before notice see su- 
pra § 829. 


[a] Assignment of subcontracts. 
—Where a_ purchaser’s assignee, 
which defaulted after having divided 
lands into tracts and sold greater 
part thereof to sundry purchasers, 
made a supplemental contract with 
the original vendor whereby the time 
of payment was extended and the 
contracts of tract purchasers assign- 
ed to the original vendor, and there- 
after plaintiff, a creditor of the as- 
signee, took an assignment of all as- 
sets of the assignee, and later a deed 
from original vendor of land covered 
by original contract, the utmost right 
which plaintiff could assert against 
tract purchasers as to payments made 
by them was payment of balance due 
on original contract of sale, any sur- 
plus equitably belonging to tract pur- 
chasers. Biggs v. Gilbert-Tilbury 
Co., 179 PB. 839, 106 Wash. 271, 


{[b] Registration of a caveat by 
assignee does not amount to notice. 
Grace v. Kuebler, 56 Can.S.C. 1 [dism 
appeal 11 Alta.L. 295]. 


19. San Diego Const. Co. v. Man- 
nix, 166 P. 325, 175 Cal. 548; Ander- 
son v. Carrigan, 298 P. 678, 50 Idaho 
550 [cit Cyc]; Jansen v. Clark, 207 
N.W. 338, 201 Iowa 333; Nelson Co. 
v. Goodrich, 292 P. 406, 159 Wash. 
189; Big Ben Land Co. v. Hutchings, 
128 P. 652, 71 Wash. 345 [cit Cyc]. 


20. Jefferson v. Wagman, 247 N. 
W. 92, 261 Mich. 678; Peterson v. 
Poloms, 230 N.W. 184, 250 Mich. 311; 
Quail v. Wayne Circuit Judge, 228 N. 


W. 775, 249 Mich. 425; Nelson Co. 
vy. Goodrich, 292 P. 406, 159 Wash. 
189; Quebec Bank v. Greenlees, 10 


Alta.L. 419; British Pac. Trust Co. 
v. Baillie, 20 B.C. 199; London, etce., 
Investment Co. v. Dolph, 43 Ont.L. 
449. 


Assignment of note see Bills and 
Notes § 575. 


Specific performance against as- 
signee see Specific Performance § 84. 


21. Youmans v. Edgerton, 91 N.Y. 
403 [aff 16 Hun 28]. 


22. Quebec Bank v. Greenlees, 10 
Alta.L. 419; London, ete., Inv. Co. v. 


Dolph, 43 Ont.L. 449. 


23. Merritt v. McLane, 157 P. 220, 
91 Wash. 99. 


24. Rosenthal v. Wilson, 221 N.W. 
177, 244 Mich. 220. 


[a] Set off.—Purchaser of inter- 
est of vendor’s assignee terminating 
contract with purchasers cannot set 
off When sued by vendors mortgage 
tax paid and expenses of summary 
proceeding. Rosenthal v. Wilson, 221 
N.W. 177, 244 Mich. 220. 


25. Mortgage & Contract Co. v. 
Linenberg, 244 N.W. 428, 260 Mich. 


ae 


[a] Discharge of obligation.—Un- 
der the circumstances of the particu- 
lar case a vendor who assigned con- 
tract, guaranteeing payment, was 
held not discharged as guarantor by 
assignee’s failure to see that pur- 
chaser applied moneys received un- 
der prior mortgage to construction of 
building. Buser v. Grande Ave. Land 
Co., 234 N.W. 241, 211 Iowa 659. 


[b] Extent of obligation.—A ven- 
dor’s guaranty to assignee of con- 
tract has been held to cover the prin- 
cipal and interest on mortgage ac- 
cepted by assignee from purchaser as 
contemplated by contract. Buser v. 
Grande Ave. Land Co., 234 N.W. 241, 
211 Iowa 659. 


26. Assignment for security see 
infra § 840. 


oan es of grantee see supra § 


27. Western Canada Inv. Co. v. 
McDairmid, 15 Sask.L. 142, 66 Dom. 
L.R. 457. 


[a] Acceptance of title by pur- 
chaser.—A provision in a contract of 
sale that the purchaser accepts the 
title to the land does not preclude the 
purchaser from objecting to a caveat 
filed against the land where at the 
time of agreement he had no knowl- 
edge of it. Western Canada Invest- 
ment Co. v. McDairmid, 15 Sask.L. 
142, 66 Dom.L.R. 457. 


[b] Waiver of objection.—The 
fact that the purchaser resold the 
land and recognized the vendor’s as- 
signment agreeing to pay the pur- 
chase money to the vendor’s assignee 
constitutes no waiver of his right to 
object to the vendor’s assignee’s ti- 
tle. Western Canada Investment Co. 
ve OES: 15 Sask.L. 142, 66 Dom. 


28. See infra § 863. 


Purchaser’s duty to revey, title to 
his assignee see infra § 86 


For later cases, developments and changes in the law see Annotations, same title and section number. 


1 


§§ 839-841] 


the vendor’s assignee,?® so unless the vendor’s as- 
signee assumes to convey the same title, he is under 
no obligation to the purchaser to do so.?° The fact 
that the contract of sale purports to bind assigns 
does not alter the rule.21 An assignment of all the 
vendor’s right, title and interest in the contract is not 
an assumption of liability by the assignee.?? Upon 
failure of title, the assignee of the vendor is not re- 
quired, in the absence of fraud, to pay back money 
paid by the assignee of the purchaser.?? Where the 
contract between the vendor and purchaser provides 
that if the title is defective the money would be re- 
funded, the vendor’s assignee who promises to carry 
out the contract is liable for payments made.*4 


[§ 840] (4) Assignment for Security.25 A ven- 
dor may assign a contract for the sale of land for 
security.*® The assignment vests in the assignee 
a lien upon the vendor’s interest in the property to 
the extent of the debt secured, not exceeding the 
purchase money unpaid on the contract.?* 


Liabilities of assignee. By virtue of an assign- 
ment of the contract by the vendor the assignee does 


29. 
319, 78 Wash. 


Bimrose ab Matthews, 138 P. 
32. \ 
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not assume the obligations of the vendor toward the 
purchaser.®§ 

[§ 841] b. Assignment by Purchaser?°—(1) Right 
To Assign*+°—(a) In General. Unless there are re- 
strictions against assignment,‘ under general 
rules*? the holder of a bond or contraet for purchase 
of land may assign his interest**® therein,** in eq- 
uity,*® particularly where the contract requires the 
vendor to convey to the purchaser or his assigns,*® 
or where an assignment is permitted by siatute.‘7 
The assignment may be made without the consent of 
the vendor.*® Under the modern practice the inter- 
est acquired is protected and made available in a 
court of law.*® Where the purchaser has rescinded 
and abandoned the contract, he cannot afterward as- 
sign it without the consent or ratification of the ven- 
dor.°° 


Relation of personal confidence. Under general 
rules** a contract for the sale of land is not assign- 
able by the purchaser where it appears that it in- 
volves a personal duty or liability or a relation of 
personal confidence.®>? Thus where the purchaser 


Ky.—Evans v. Stratton, 134 S.W.] W. 803, 141 Ark. 572. . 
1154, 142 Ky. 615, 34 L.R.A.N.S. 393. 

La.—Weinberger v. Upstream Real- 
ty Co., 129 So. 668, 171 La. 42 


Cal.—Simmons v. Zimmerman, 79 P. 
451, 144 Cal. 256, 1 Ann.Cas. 850; Tutt 
v. Davis, 110 P. 690, 13 Cal.App. 715. 


30. Bimrose v. Matthews, supra. 
31. Bimrose vy. Matthews, supra. 
32. Bimrose v. Matthews, supra. 


33. Youmans v. Edgerton, 91 N.Y. 
403 [aff 16 Hun 28]. 

84, 2 Hall vi ~ Phillips) - (Tex.Civ. 
App.) 21 S.W.(2d) 750, 753, 754. 

35. Mortgage by vendor see Mort- 
gages § 162. 

Pledge of chose in action see Pledg- 
es § 20. 

36. Lamm v. Armstrong, 104 N.W. 
304, 95 Minn. 434, 111 Am.S.R. 479, 5 
Ann.Cas. 418 and note; Big Ben Land 
Co. v. Hutchings, 128 P. 652, 71 Wash. 
345 [quot Cyc]. 

37. Marion Mortg. v 
nan, (Fla.) 143 So. 761 [cit Cyc]; 
Lamm v. Armstrong, 104 N.W. 304, 
95 Minn. 434, 111 Am.S.R. 479, 5 Ann. 
Cas. 418 and note; Williams v. Johns, 
170 N.E. 580, 34 Ohio App. 230. 

[a] Assignment constitutes mort- 
gage.—Roller v. Smith, 231 P. 656, 76 
Colo. 371. ; 

38. Lovelace v. Crenshaw, 195 P. 
273, 50 Cal.App. 292; Lewis v. Cren- 
shaw, 191 P. 72, 47 Cal.App. 781. 

39. Mode and sufficiency see infra 
§ 867. 

Assignment for security see infra 
§ 866. 

Purchasers from purchaser see in- 
fra §§ 870-880. 

40. Assignment of: 

Option see supra §§ 32-34. 
Purchaser’s lien see infra § 1583. 
Right to accept offer to sell see su- 

pra § 58 

41. Prohibition against assignment 
see infra §§ 842-846. 

42. See Assignments §§ 9, 11, 44. 

43. Title of purchaser see supra §§ 
262-265. y 

44. Ala.—Wilkins v. Hardaway, 48 
So. 678, 159 Ala. 565. 

Cal.—Harris v. Miller, 235 P. 981, 
196 Cal. 8; Menveg v. Fishbaugh, 11 
P.(2d) 438, 123 Cai.App. 460. 

Ga.—Georgia State Bldg., etc., As- 
soc. v. Faison, 40 S.E. 760, 114 Ga. 
655. 

Ill.—Medema v. Wornhoudt, 123 N. 
E. 596, 288 Ill. 537. 


Co. v. Gren- 


Or.—Miner v. Zweifel, 245 P. 729, 
118 Or. 182. 

Tex.—J. M. Frost & Sons v. Cramer, 
(Civ.App.) 199 S.W. 888. 

45. Ark.—Robbins v. Fuller, 229 S. 
W. 8, 148 Ark. 173; Corcorren ‘v. 
Sharum, 217 S.W. 803, 141 Ark. 572. 


Ill.—Kellogg v. Kartte, 154 N.E. 231, 
323 Ill. 4438; Moore v. Gariglietti, 81 
N.E. 826, 228 Ill. 143, 10 Ann.Cas. 560; 
Perkins v. Hadsell, 50 Ill. 216; Fitz- 
patrick v. Beatty, 6 Ill. 454; Sugar v. 
Marinello, 260 Ill.App. 89; Chessen v. 
Morick, 260 Ill.App. 1. 


La.—Sheridan v. Reese, 48 So. 443, 
122 La. 1027. 

Mich.-——Cutler v. Lovinger, 180 N.W. 
462, 212 Mich. 272. 


Mo.——Melton vy. Smith, 65 Mo. 315. 


Reto gw Las vy. Gordon, 49 N.H. 
4, 
eh abuetaes v. Landis, 21 N.J.Eq. 

N.D.—Semmler v. Beulah Coal Min- 
ing Co., 188 N.W. 310, 48 N.D. 1011 
[cit Cyc]. 

Pa.—Dobkin vy. Landsberg, 
bo IC a Ay 6 a Se es Ly , 
i ee v. Muse, 10 Heisk. 

as 

Vt.—Royce v. Carpenter, 66 A. 888, 
80 Vt. 37. : 

W.Va.—Nash vy. Jones, 24 S.E. 592, 
41 W.Va. 769. 

See Davis v. Williams, 25 So. 704, 
121 Ala. 542 (a company having a con- 
tract for a conveyance of land, con- 
ditioned on the construction of a road 
through land of grantor, after the 
completion of the road may convey its 
equity without any demand on the 
other party for performance). 


46. Ensign v. Kellogg, 4 Pick. 
(Mass.) 1; Hunter Tract Imp. Co, v. 
Stone, 109 P. 112, 58 Wash. 661. 


47. U.S.—In re Reynolds, 20 F.Cas 
No. 11,724 (construing North Carolina 
law); Wescott v. Cole, 29 F.Cas.No. 
17,417, 4 McLean 79 (construing In- 
diana law). 

Ala.—Skinner v. Bedell, 32 Ala. 44; 
Brown v. Chambers, 12 Ala. 697. 


Ark.—Corcorren v. Sharum, 217 S. 


16 2A: 


Ga.—-Cowart v. Singletary, 79 S.E. 
196, 140 Ga. 435, 47 L.R.A.N.S. 621, 
Ann.Cas.1915A 1116; Fulcher v. Dan- 
iel, 4 S.E. 259, 80 Ga. 74; Few v. 
124 S.E. 372, 32 Ga.App. 620. 


Iowa.—Bull v. Weisbrod, 170 N.W. 
536, 185 Iowa 318. 

Ky.—Russell v. Petree, 10 B.Mon, 
184; Neyfong v. Wells, Hard. 561; 
Conn v. Jones, Hard. 8 

Mo.—Melton v. Smith, 65 Mo. 315. 


Okl.—Harrison y. Osborn, 114 P. 
331, 31 Okl. 103. 

Tex.—Holman v. Criswell, 13 Tex. 
38; Durst v. Swift, 11 Tex. 273; Dur- 
ham v. Breathwit, 121 S.W.. 890, 57 
Tex.Civ.App. 38. 

Contra under, statute see Buck- 
master v. Eddy, 1 Ill. 381; Wickliffe v. 
Clay, 1 Dana (Ky.) 585; Bowman v. 
Frowman, 2 Bibb (Ky.) 233. 

48. Menveg v. Fishbaugh, 11 P. 
(2a) 438, 123 Cal.App. 460; Laack v. 
Dimmick, 273 P. 50, 95 Cal.App. 456. 

43. Davidson v. Dingeldine, 129 N. 
E. 79, 295 Ill. 367; Dyer v. Burnham, 
25 Me. 9. 


50. Cutright v. Union Sav., etc, 
Co., 94 P. 984, 33 Utah 486, 14 Ann. 
CAS eis 

[a] Receipt of installments by 
agent as ratification—Where, after 
rescission and abandonment of a con- 
tract for the sale of land by the pur- 
chaser, he attempts to make an as- 
signment thereof to another, the fact 
that the vendor’s agent by mistake 
and in ignorance of the fact receives 
subsequent instalments from the as- 
signee, a return of which is tendered 
on being brought to the attention of 
the vendor’s manager, does not consti- 
tute a ratification of the assignment. 
Cutright v. Union Sav., ete, Co., 94 
P. 984, 33 Utah 486, 14 Ann.Cas. 725. 


51. See Assignments § 46. 


52. Cal.—Montgomery v. De Picot, 
Ay P. 305, 153 Cal, 509, 126 Am.S.R. 


Ga.—Cowart v. Singletary, 79 S.B. 
196, 140 Ga. 485, 47 L.R.A.N.S. 621, 
Ann.Cas.1915A 1116. 

Mo.—McQueen v. Chouteau, 20 Mo. 
222, 64 Am.D. 178. 


N.H.—Carpenter y. Tinglof, 84 


Pou, 
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assumes personal liability in assuming the payment 
of an encumbrance on the property®® the contract 
is not assignable.°* Where the vendor consents to 
the assignment, he cannot afterwards object that the 
contract involved a personal confidence in the pur- 
chaser.®°® 


[§ 842] (b) Provisions Prohibiting Assignment®® 
—aa. In General. According to some decisions the 
parties to a contract for the sale of land may provide 
that it should not be assigned without the written 
consent of the vendor.®* Such provision is valid,°® 
and there is no authorized assignment if the vendor’s 
consent is not obtained.®® But a recital to have this 
effect must be a part of the contract.°° According to 
other decisions, while the contract is executory and 
the vendor has an interest in preserving his security, 
the restriction is valid as against the vendor.®! As 
between the purchaser and assignee the purchaser 
may assign the contract,°? but the assignment would 
be subject to all defenses which the vendor might 
make when a conveyance is demanded.®* In some 
jurisdictions statutes prohibiting restrictions against’ 


51, 76 N.H. 454. 56. 
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Cross references: 


[§§ 841-843 


assignments** are applicable to assignments of a 
contract to purchase land.°® Where a contract pro- 
vides for the construction by the purchaser of a 
building costing not less than a certain sum and pro- 
hibits assignment without the vendor’s consent the 
vendor may insist on the construction of the build- 
ing as designated as a condition precedent to con- 
senting to an assignment.°® Where the contract 
provides the manner in which the vendor’s consent 
is to be indicated, such method must be followed.®* 


Restraint on alienation.®® The law is not clear on 
the question of whether a contract provision against 
assignment by the purchaser is void as a restraint 
on alienation.®® If a covenant absolutely prohibits 
the purchaser from selling or assigning his interest, 
it has been held that it would-be an unlawful restrie- 
tion on the power of alienation.’° A provision which 
does not bar assignment but merely provides a meth- 
od to be followed before the assignment will affect 
the vendor is not invalid as in restraint of aliena- 
tion.74 


[§ 843] bb. Waiver or Estoppel.7? A vendor 


61. Sloman v. Cutler, 242 N.W. 735, 


N.Y.—Lojo Realty Co. v. Estate of 
Isaac G. Johnson, 237 N.Y.S. 460, 
227 App.Div. 292 [aff 171 N.H. 791, 253 
INE YS (57/945 

Or.—Smith v. Martin, 185 P. 236, 94 
Orei32; 

Pa.—Golden vy. Tentzer & Schneyer, 
92 Pa.Super. 202; Dobkin v. Lands- 
berg, 30 Pa.Dist. 124. 

Tex.—Stout v. Williams, 123 S.W. 
192, 57 Tex.Civ.App. 548. 

Bond or note of assignee as satis- 
faction of purchaser’s obligation to 
give bord or note see supra § 722. 


53. See supra § 822. 


54. Dobkin yv. Landsberg, 30 Pa. 
Dist 124, 
[a] Thus, where a contract for the 


purchase of land to be paid for on a 
resale by the purchaser required him 
to give his personal attention to such 
resale, it was held that he could not, 
by a sale and delivery of the contract 
to another, substitute the latter as 
purchaser, unless by the original ven- 
dor’s consent to the substitution, and 
the, burdén of proving such consent 
was on the purchaser where he sought 
to recover from the assignee the sum 
agreed to be paid by the latter for 
the contract. Stout v. Williams, 123 
S.W. 192, 57 Tex.Civ.App. 548. 


{b] Right of selection—In Mc- 
Queen v. Chouteau, 20 Mo, 222, 64 Am. 
D. 178, it was held that a contract to 
convey to A one of several tracts of 
land to be selected by him is not as- 
signable by him so as to entitle the 
assignee to the selection, as the right 
of selection is strictly personal. 


[c] Contract not personal.—W here 
plaintiff agreed to sell land, giving 
the purchaser time to comply with 
the contract conditions that the pur- 
chaser was to manufacture the stand- 
ing timber into lumber at a sawmill 
on the land, it was held that a claim 
that plaintiff relied on the purchaser’s 
special skill in cutting and manufac- 
turing the timber did not preclude the 
vendor from selling his rights under 
the contract on the ground that the 
contract was personal and within La. 
Civ. Code, art 1837. Sheridan v. Reese, 
48 So. 443, 122 La. 1027. ; 

55. Sheridan v. Reese, 48 So. 443, 
122 tha. 1027. 


Assignee’s right to specific perform- 
ance see Specific Performance § 71. 


Restrictions against assignment: 
Generally see Assignments § 44. 
For security see infra § 866. 


Of lease see Landlord and Tenant 
§§ 59-74. : 


Of geben to purchase see supra § 


57. Smith v. Martin, 185 P. 236, 94 
Or, 132. 
[a] Effect of approval.—Approval 


of assignment by vendor does not 
amount to new agreement with as- 
signee. Canadian Northern R. Co. v. 
Peterson, 7 Sask.L. 166. 


58. Boyd v. Bondy, 194 P. 393, 113 
Wash. 384; Lockerby v. Amon, 116 P. 
463, 64 Wash. 24, 35 L.R.A.N.S, 1064, 
Ann.Cas.1913A 228. See Hunter Tract. 
Imp. Co. v. Stone, 109 P. 112, 58 Wash. 
661 (where validity of such provision 
is admitted, but such provision was 
no part of the contract in question). 


[a] Right to file caveat or lis pen- 
dens.—An assignee of an agreement 
for the sale of land containing a re- 
striction against assignment without 
the approval of the registered vendor 
has no status to file a lis pendens or 
caveat without obtaining such ap- 
proval. Atlantic Realty, etc., Co. v. 
Jackson, 18 B.C. 657. 


59. Los Angeles First Nat. Trust 
& Savings Bank v. Northrup, 8 P.(2d) 
528, 120 Cal.App. 677. 


60. Hunter Tract Imp. Co. v. Stone, 
109 P. 112, 58 Wash. 661 (where a con- 
tract for purchase of a lot expressly 
provided that “where the words ven- 
dor or vendee appear, it is understood 
to include heirs, assigns, Successors 
or legal representatives,” it was held 
that a recital on the back of the con- 
tract that “this assignment is hereby 
accepted and approved,” evidently in- 
tended simply as a provision for a 
novation and to release the original 
contractor and accept the obligation 
of his assignee instead, was not a 
part of the contract, and did not bind 
the parties, and the vendors could not 
resist an assignment of the contract 
on the ground that it had not been 
approved by him or that it was ap- 
proved through mistake). 


258 Mich. 372. 


62. Hull v. Hostettler, 194 N.W. 
996, 224 Mich. 365; Cutler v. Lovin- 
ger, 186 N.W. 462, 212) Mich. 272. 


63. Hull v. Hostettler, 194 N.W. 
996, 224 Mich. 365; Cutler v. Lovin- 
ger, 180 N.W. 462, 212 Mich. 272. 


64. See statutory provisions. 
65. See cases infra this note. 


[a] In Iowa Code (1897) § 3046, 
providing that when by the terms of 
an instrument its assignment is pro- 
hibited, an assignment thereof shall 
nevertheless be valid, but the maker 
may avail himself of any defense or 
counterclaim against the assignee 
which he may have against any as- 
signor thereof before notice of such 
assignment is given to him in writing, 
applies. Risser v. Union Securities 
Co., 205 N.W. 648, 200 Iowa 987; Bull 
v. Weisbrod, 170 N.W. 536, 185 Iowa 
318; Thomassen v. De Goey, 110 N.W. 
581, 133 Iowa 278, 119 Am.S.R. 605. 


66. Laguna Land & Water Co. v. 
foo tee 268 P. 699, 92 Cal-App. 


67. Los Angeles First Nat. Trust & 
Savings Bank v. Northrup, 8 P.(2d) 
528, 120 Cal.App. 677. 


[a] Thus where a land sale con- 
tract prohibited the purchaser’s as- 
Signment without written assent of 
the vendor trust company, its pur- 
ported assent with its trust officer’s 
Signature blank unfilled was invalid. 
Los Angeles First Nat. Trust & Sav- 
ings Bank v. Northrup, 8 P.(2d) 528, 
120 Cal.App. 677. 


68. Generally see Deeds § 3878; 
Istates § 10; Wills [40 Cye 1713]. 


69. Sloman v. Cutler, 242 N.W. 735, 
258 Mich. 372. 


70. Cowart v. Singletary, 79 S.E. 
196, 140 Ga. 435, 47 L.R.A.N.S. 621, 
Ann.Cas.1915A 1116; Hull v. Hostet- 
tler, 194 N.W. 996, 224 Mich. 365. 


71. William F. Nance Realty Co. 
v. Wood-Wardowski Co., 218 N.W. 680, 
242 Mich. 110; Stewart v. Borm, 4 
Sask.L. 260; Sawyer-Massey: v. Ben- 
nett, 2 Sask.L. 93, 10 West.L.R. 539. 


72. Estoppel generally see Estop- 
pel-21 C.J. p 1052. 

Waiver generally see Waiver [40 
Cye p 252). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 843-846] 


may waive a provision in a contract for the sale of 
land that there shall be no assignment without his 
consent.’* Thus the vendor may waive the require- 
ment by accepting part of the purchase money from 
the assignee’* after notice of the assignment.7® 
The fact of waiver must be proved.7® Waiver may 
be by parol.77 <A contract providing that the pur- 
chaser shall not assign any interest in the land until 
the price is paid in full may be modified by a sub- 
sequent agreement allowing the purchaser to mort- 
gage the land.’?* After giving consent to an assign- 
ment and accepting payment from the assignee the 
vendor is estopped to contend that his consent was 
partial or conditional.?® 


[§ 844] cc. Persons Entitled To Assert Restric- 
tions. Where a contract for the sale of land stipu- 
lates that no assignment shall be valid unless the 
same shall be indorsed on the contract and counter- 
signed by the vendor the provision is for the benefit 
of the vendor, and he alone can insist upon its en- 
forcement or object that an assignment was void 
because it was not complied with.8° Where a pur- 
chaser subcontracts to sell land and the subpurchas- 
er assigns the contract without the consent of the 
original vendor a subsequent assignee of the pur- 
chaser taking the assignment with the approval of 
the original vendor cannot take advantage of the 
fact that the assignment by the subpurchaser was 
without consent where the original vendor could not 
have asserted such right.81 However, in an action 
by the purchaser for the purchase price against his 
74 OF. 


S.—Cheney v. Bilby, 76. 


73. Uz. 
52, 20° C.C.A. 2:91. 
52 N.D. 169. 
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Spilman v. New Rockford Inv. 
Co. of New Rockford, 201 N.W. 691, 
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assignee there can be no recovery where the pur- 
chaser fails to perform his contract’? by securing 
consent of the vendor.*? 


‘[§ 845] dd. What Constitutes Breach of Restric- 
tion. An express covenant by the purchaser not to 
assign the contract of sale does not prevent an as- 
signment by him of all interest in money paid by 
him under, the contract if for any reason the right 
to recover such payment*? exists..° The making by 
a purchaser of an independent contract to sell the 
land*® or a conveyance by a warranty deed§™ or a 
}ease,** or an assignment for security,®® or a trans- 
fer by operation of a judgment,®° is not a violation 
of his contract with his vendor not to assign or trans- 
fer any interest in the contract. An assignment 
made in the due course of administration of the pur- 
chaser’s estate will not render void a contract pro- 
viding that an assignment without the vendor’s con- 
sent should be construed as an abandonment of all 
rights conferred by the contract.°! It is-doubtful 
whether a mortgage®” is an assignment.?3 


[§ 846] ee. Effect of Performance. Where it ap- 
pears that the provision against assignment was in- 
serted in a contract to prevent, while the contract 
was executory, an assignment to persons who might 
not be able or disposed to perform it, the vendor 
may not object to an assignment and refuse a con- 
veyance to an assignee where the purchase money is 
paid or tendered and nothing remains to be done but 
to execute a deed.°* However, according to some 
decisions, the assignee on tendering the amount due 


89. See infra § 866. 
90. Higgins v. McConnell, 29 N.E. 


Ga.—Cowart v. Singletary, 79 S.E. 
196, 140 Ga. 435, 47 L.R.A.N.S. 621, 
Ann.Cas.1915A 1116. 


Mich.—Zeidler v. Burlingame, 245 
N.W. 527, 260 Mich. 596; Sloman v. 


Cutler, 242 N.W. 735, 258 Mich. 372 
{cit Cyc]; Rodenhouse v. De Golia, 
164 N.W. 488, 198 Mich. 402. 
Neb.—Wagner v. Cheney, 20 N.W. 
222, 16 Neb. 202. : 
N. Y.—Olcott v. Heermans, 3 Hun 


431. 


N.D.—Ross v. Page, 92 N.W. 822, 11 
N.D. 458. 


Or.—Smith v. Martin, 185 P. 236, 
94 5Or, 13:2. 


Man.—Peikoff v. Paisner, 
Dom.L.R. 1077. 


[a] Effect of waiver.—Where land 
was sold by contract stipulating 
against assignment without the ven- 
dor’s written consent, the vendor can- 
not secure possession from an as- 
signee of the contract without his 
consent on the ground that the waiver 
of the condition against assignment 
did not dispense with the stipulation 
of the contract against giving pos- 
session to an assignee without per- 
mission of the vendor, one of its con- 
ditions being that the purchaser was 
entitled to possession as long as he 
complied with the requirements as to 
payment, which right would pass by 
assignment of the contract. Smith 
v. Martin. 185 PB. 236, 94 Or. 132. 


74. Zeidler v. Burlingame, 245 N. 
W. 527, 260 Mich. 596; Distasio v. 
Gervazio, 208 N.W. 440, 234 Mich. 482; 
Smith v. Martin, 185 P. 236, 94 Or. 


[1929] 4 


132; Scharf vy. Warner, 6 Sask.L. 163. 
75. Camp v. Wiggins, 34 N.W. 461, 
72 Iowa 643; Olcott v. Heermans, 3 


Bun (CNY) 64315. Rossivis Bages292. N. 
W. 822, 11 N.D. 458. 


77. Zeidler v. Burlingame, 245 N. 
W. 527, 260 Mich. 596; Maday v. Roth, 
125 N.W. 18, 160 Mich. 289, 136 Am. 
S.R. 441; Peters vy. Canfield, 42 N.W. 
125, 74 Mich. 498; Smith v. Martin, 
L85aP) 236, 94Or; 132) 


78. Francis v. Litchfield, 47 N.W. 
998, 82 Iowa 726. 


79. McLaren v. Narrows Land Co., 
191 P. 389, 111 Wash. 402. 


80. Ga.—Cowart v. Singletary, 79 
S.E. 196, 140 Ga. 435, 47 L.R.A.N.S. 
621, Ann.Cas.1915A 1116. 


Iowa.—Wilson v. Reuter, 29 Iowa 
6. 


Neb.—Gwynne v. Goldware, 166 N. 
W. 625, 102 Neb. 260. 


N.Y.—Cranston v. Wheeler, 37 Hun 
63. 

Can.—McKillop v. Alexander, 45 
Can.S.C. 551, [1912] 1 Dom.L.R. 586, 20 
West.L.R. 850. 


81. McPheeters v. Ronning, 103.N. 
W. 889, 95 Minn. 164. 


82. Necessity of performance see 
infra § 1368. 

83. Spilman v. New Rockford Inv. 
Co. of New Rockford, 201 N.W. 691, 
52 N.D. 169. 


84. See infra §§ 1555-1576. 

85. Shively v. Semi-Tropic Land, 
etc., Co., 33 P. 848, 99 Cal. 259. 

86. Park v. McCoy, 208 P. 1098, 
121 Wash. 189. 

Purchasers from purchaser see in- 
fra § 870.) 

87. Cowart v. Singletary, 79 S.E. 
196, 140 Ga. 435, 47 L.R.A.N.S. 621, 
Ann.Cas.1915A 1116. 


88. Hawkins v. Coston, 107 So. 50, 
214 Ala. 1365. 


978, 130 N.Y. 482. 


91. Avila v. Pereira, 52 P. 840, 120 
Cal. 589. 


92. Mortgage 
Mortgages § 163. 
93. Wilson v. Reuter, 29 Iowa 176. 


94. U.S.—Cheney v. Bilby, 74 F. 
52, 20 C.C.A. 291. 


Ga.—Cowart v. Singletary, 79 S.E. 
196, 140° Ga. 485, 47 L.R.A.N.S. 621, 
Ann.Cas.1915A 1116. 


Minn.—Johnson v. Eklund, 75 N.W. 
14, 72 Minn. 195. 


Neb.—Wagner v. Cheney, 20 N.W. 
222, 16 Neb. 202. 


N.J.—Grigg v. Landis, 21 N.J.Eq. 
494 [rev 19 N.J.Eq. 350]. 


N.Y.—Cranston vy. Wheeler, 37 Hun 


by purchaser see 


63 


“At most, this stipulation against 
an assignment is merely collateral to 
the main purpose of the contract, de- 
signed as a means of securing and en- 
forcing performance of what was un- 
dertaken by the vendee, to wit, the 
prompt payment of the purchase mon- 
ey. When the vendor has received all 
his purchase money, he has received 
all he is entitled to, and all that the 
provision against an assignment was 
intended to secure. Under such cir- 
cumstances, the fact that the assign- 
ment to plaintiff was not counter- 
signed by the vendor is no defense to 
an action by her to compel a convey- 
ance.’’ Johnson v. Eklund, 75 N.W. 
14, 15, 72 Minn. 195. But see Locker- 
by v. Amon, 116 P. 463, 64 Wash. 24, 
35 L.R.A.N.S. 1064, Ann.Cas.1913A 228 
(where in quoting Johnson y. Ek- 
lund, supra, the court states it can- 
not presume that the _ provision 
against assignment was merely col- 
lateral to the main purpose of the 
contract). 
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cannot insist on performance by the vendor;®* as 
it will not be presumed that the provision against 
assignment was merely designed to insure payment 
of the purchase price.°®® 


[§ 847] (2) Validity.°7 Where an assignment 
from an assignee to a subsequent assignee is forged, 
no interest passes to the subsequent assignee,®* re- 
gardless of his ignorance of the forgery.°?- 


Right to contest validity. The vendor cannot at- 
tack the validity of an assignment by the purchas- 
er on the ground that there was no consideration for 
it, or for other reasons which may render it subject 
to attack by the assignor.? 


[§ 848] (3) Assignment to Vendor or His Heir. 
Where a vendor executes a bond for title which after 
his death is assigned by the purchaser to one of the 
vendor’s heirs, the assignment to such heir amounts 
to a payment, satisfaction, or extinguishment,” and 
destroys the remedy at law on the bond in favor of 
a subsequent assignee of the vendor’s heir.? But it 
seems that a contract for the sale of land may be 
assigned by the purchaser to the vendor as security 
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[§§ 846-851 


for the payment of money.* 


[§ 849] (4) Operation and Effect’—(a) In Gen- 
eral. On an assignment of a contract for the sale 
of land by the purchaser the equitable title of the 
purchaser® passes to the assignee.? The title ac- 
quired by the assignee under the assignment is ven- 
dible.s The assignment creates a privity of estate® 
between the assignee and vendor,?® but does not, in 
the absence of agreement, create a privity of con- 
tract.11_ Where an assignee assumes half of the ob- 
ligations assumed by the purchaser and pays the 
purchaser one half of the payments made, each party 
has equal rights under the contract and either may 
pay remaining installments and secure title for him- 
self and cotenant.*? 


[§ 850] (b) Priority of Assignments.1? Under 
general rules'* as between assignees of a purchaser 
if their interests are otherwise equal, the one prior 
in point of time prevails.t® 


[§ 851] (c) Rights of Assignee’®—aa. In Gener- 
al. Under general rules,*” in the absence of fraud,?® 
the assignee of a title bond or other contract for the 


95. Lockerby v. Amon, 116 P. 463, 
64 Wash. 24, 35 L.R.A.N.S. 1064, Ann. 
Cas.1913A 228; Fitzpatrick v. Fitz- 
patrick, 16 Sask.L. 286; Hallison v. 
Bova tein, (Sask.) [1925] 1 Dom.L.R. 

6. . 


[a] . Assignee has redeemable in- 
terest in action for cancellation. 
Fitzpatrick v. Fitzpatrick, 16 Sask.L. 
286; Hallson v. Brounstein, (Sask.) 
[1925] 1 Dom.L.R. 46. 


{[b] Bule applies when vendor has 
also assigned.—Hallson v. Broun- 
stein, (Sask.) [1925] 1 Dom.L.R. 46. 


96. Lockerby v. Amon, 116 P. 463, 
64 Wash. 24, 35 L.R.A.N.S. 1064, Ann. 
Cas.1913A 228. 


$7. Generally see Assignments §§ 
103-109. 


Champerty and maintenance see 
Champerty and Maintenance § 11 et 
seq. 

98. Whitney v. Whitney, 
293, 114 Or. 102. 


99. Whitney v. Whitney, supra. 


1. Braley v. Langley, 28 Kan. 574; 
Hickman v. Chaney, 118 N.W. 993, 155 
Mich. 217; Ewins v. Gordon, 49 N.H. 
444; Wright v. Thompson, 14 Tex. 
558. 

[a] Thus (1) the vendor, having 
given a bond for title, received the 
money, and placed the purchaser in 
possession, has no concern with the 
subsequent transactions of the pur- 
chaser, or those who represent him. 
He may refuse to convey to any one, 
unless he shows a regular chain of 
assignments; but he cannot seize on 
the land himself, on the ground of de- 
fects in any of them. Wright v. 
Thompson, 14 Tex. 558. (2) Where 
one who received a title bond from 
a railroad company goes into posses- 
sion of the land and assigns the title 
bond to a third party, who takes pos- 
session of the land with the consent 
of the railroad company, neither the 
railroad company nor one claiming 
under it can contest the possession 
of such third party because the wife 
of the original purchaser did not join 
in the assignment of the title bond. 
Braley v. Langley, 28 Kan. 574. 


2. Sneed v. Mayfield, Cooke (Tenn.) 
60. 


235 P. 


; 3. Sneed vy. Mayfield, Cooke (Tenn.) 
0. 


4, See Fitzhugh v. Smith, 62 Ill. 
486 (where, after a sale of land, the 
vendor lends the purchaser money 
and takes back an assignment of the 
contract as security for repayment, 
with an agreement that the contract 
shall be forfeited if the money is not 
repaid when it falls due, the transac- 
tion is an equitable mortgage). 


5. Effect of: 
Abandonment see supra § 297. 
Assignment for security see infra § 
866. 


Forfeiture or rescission by: 
Mutual consent see supra § 305. 
Purchaser see supra § 505 et seq. 
Vendor see supra § 411 et seq. 
6. See supra §§ 262-265. 


7 Ark.—Whittington v. Simmons, 
32 Ark. 377. 


Colo.—Davis v. Pursel, 134 P. 107, 
55. Colo. 287 

Conn.—Grippo v. Davis, 104 A. 165, 
92 Conn. 693. 

N.Y.—Bentley v. Smith, 1 Abb.Dec. 
126, 2 Keyes 342. . 


Vt.—Royce v. Carpenter, 66 A. 888, 
80 Vt. 37. 

[a] Assigument of claim to pur- 
chase money paid.—Where the pur- 
chaser of land assigns his “claim” to 
the sum paid on the contract for the 
purchase, the assignee obtains no eq- 
uitable interest in the land on which 
a lien for the money could be based. 
Murphy v. Hurley, 140 N.Y.S. 514, 155 
App.Div. 465, 140 N.Y.S. 516, 155 App. 
Div. 918. 


8. Hubbard v. Kansas City Stained 
eee re etc., Co., 86 S.W. 82, 188 
o. 18. 


9. Privity in estate see Privity § 3. 


10. Hoyt v. Kittson County State 
Bank, 238 N.W. 41, 184 Minn, 159; 
Klostermann v. Farmers’ & Mer- 


chants’ State Bank of Hector, 223 N. 


W. 780, 176 Minn. 459; Meyer v. 
Droegemueller, 206 N.W. 391, 165 
Minn. F ' 

11. Hoyt v. Kittson County State 


Bank, 238 N.W. 41, 


184 Minn. 159; 
Klostermann vy. Farmers’ 


& Mer- 


chants’ State Bank of Hector, 223 N. 
W. 780,-176 Minn. 459; Meyer v. 
Droegmueller, 206 N.W. 391, 165 Minn. 
245. See Merchant Land Co. v. Bar- 
bour, 130 P. 976, 65 Or. 235 [reh den 
132 P. 710, 64 Or. 235] (an agreement 
by one who had contracted to pur- 
chase lands from plaintiff, whereby 
he assigned to defendant a half inter- 
est in the land contract and agreed 
that the deed from plaintiff should 
convey an undivided half interest 
therein to defendant when the land 
was paid for, did not create any 
privity of contract between plaintiff 
and defendant, but only defined con- 
tractual relations between defendant 
and his assignor). 

Privity of contract see Privity § 4. 


_ Liability of assignee to vendor see 
infra §§ 863, 864. 

12. Mahler v. Staack, 143 N.E. 79, 
311 Ill. 490. 

13. Priority between: 


ASS enee and subpurchaser see infra 


Purchasers see supra §§ 825-830. 
Subpurchasers see infra § 873. 


14. See Assignments §§ 135-140; 
Equity § 210. 

15. Jenkinson v. New York Fi- 
nance Co., 82 A. 36, 79 N.J.Eq. 247; 
Reeves v. Kimball, 40 N.Y. 299 [aff 
63 Barb. 120]; MacLeod v, Sawyer, 
Teena 46 Can.S.C. 622 [rev 2 Sask. 


[a] No estoppel of first assignee 
by receipt of interest without disclos- 
ing lien see Reeves v. Kimball, 40 N. 
Y. 299 [aff 63 Barb. 120]. 


16. Cross references: 


Right to specific performance see Spe- 
cific Performance § 71. 


Rights: 
Of purchaser from purchaser see in- 
fra §§ 874-877. 
Under assignment: 
As security see infra 8 866. 


Of lease see Landlord and Ten- 
ant §§ 96, 106. 
17. See Assignments § 149. 
18. Burney Tailoring Co. v. Cuz- 
zort, 65 S.E. 140, 132 Ga. 852; McIn- 


Bey v. Garmany, 70 S.E. 198, 8 Ga.App. 


For later cases, developments and changes in the law see Annotations, Same title and section number, 


§§ 851-852] 


sale of land acquires all the rights of his assignor.!® 
An extension of the time of payment granted by the 
vendor to the purchaser inures to the benefit of the 
latter’s assignee.?° The assignee acquires the pur- 
chaser’s right to counter-claim, in an action for the 
purchase price,?! damages for being wrongfully de- 
prived of the possession of the land.22. But an eq- 
uitable claim of a purchaser against his vendor for 
mistake in the conveyance of land does not pass to 
his assignee.?* Where a vendor contracts to con- 
vey land to which he has no title, but subsequently 
acquires a contract of purchase, an assignee of such 
contract cannot take advantage of the lack of title of 
the vendor at the time of making the first sale as 
against the assignee of the first purchaser.24 An as- 
signee of a bond for a deed, who took possession in 
good faith, is entitled to an allowance for his improve- 
ments.”® As between a purchaser and one to whom 
he assigns his bond for title, the assignment is equiv- 


19. Ala.—Hamaker v. Coons, 23 So. 
655, 117 Ala. 603. 


Ark.— American Land Co. v. Grady, 


VENDOR AND PURCHASER 


tracts to convey land to which he has 
no title, but subsequently acquires a 
contract of purchase, an assignee of 


[66 C.J.] 1071 


alent to an equitable transfer of the reversion and 
entitles the assignee to the rents and profits.2® An 
assignee who stands in no relation of privity with 
a prior assignee cannot take advantage of rights 
passing to a prior assignee under a stipulation be- 
tween such prior assignee and the vendor.” 


[§ 852] bb. Equities and Defenses between Par- 
ties. Since an assignee acquires only the equitable 
interest of his assignor?® under general rules”? the 
assignee of a contract for the purchase of land does 
not occupy the position of an innocent purchaser.*° 
In the absence of estoppel or other special circum- 
stances?! under general rules®? an assignee of a 
contract for the purchase of land takes only the 
rights of his assignor.*? Thus the assignee may not 
recover from the vendor money paid for the assign- 
ment where the purchaser may not do so.** An as- 
signee takes subject to any defenses that may be 
made against his assignor under the contract.®® 


N.Y.—Whalen v. Stuart, 
819, 194 N.Y. 495; Simmons v. Cloo- 
nan,,. 47. N:Y.. 3) [rew. 2) Lans! 23465 


87 N.E. 


33 Ark. 550; Whittington v. Simmons, 
32 Ark. 377. 


Cal.—Harris v. Miller, 235 P. 981, 
196 Cal. 8; Latimer v. Capay Valley 
Land Co., 70 P. 82, 187 Cal. 286. 

Colo.—Wolfe v. Childs, 94 P. 292, 42 
Colo. 121, 126 Am.S.R. 152. 


Ga.—Couch v. Crane, 82 S.E. 459, 
142 Ga. 22; Burney Tailoring Co. v. 
Cuzzort, 65 S.BH. 140, 1382 Ga. 852; 
Georgia State Bldg., ete, Assoc. v. 
Faison, 40 S.E. 760, 114 Ga. 655; Walk- 
er v. Maddox, 31 S.E. 165, 105 Ga. 253; 
Few v. Pou, 124 S.E. 372, 32 Ga.App. 
620; Peterson v. Harper, 78 S.E. 942, 
13 Ga.App. 112; McIntire v. Garmany, 
70 S.E. 198, 8 Ga.App. 802. 


Ill._—Kellogg v. Kartte, 154 N.E. 
231, 323 Ill. 448; Sugar v. Marinello, 
260 Ill.App. 85. 

Ky.—Anderson vy. Wells, 6 B.Mon. 
540. : 


Mich.—lLake Erie Land Co. v. Chil- 
inski, 163 N.W. 929, 197 Mich. 214. 


Minn.—Cornell v. Upper Michigan 
Land Co., 155 N.W. 99, 131 Minn. 337; 
Abrahamson v. Lamberson, 75 N.W. 
226, 72 Minn. 308, 81 N.W. 768, 79 
Minn. 135. 

Mo.—Ives v. Crawford County 
Farmers’ Bank, 124 S.W. 23, 140 Mo. 
App. 2938. 


Mont.—Milwaukee Land Co. v. Rue- 
sink, 148 P. 396, 50 Mont. 489. 


tage v. Gordon, 49 N.H. 

N.Y.—-Union College v. Wheeler, 61 
N.Y. 88 [aff 5 Lans. 160, 59 Barb. 585]; 
Forbes v. Reynard, 93 N.Y.S. 1097, 
46 Misc. 154. 


N.C.—Anderson v. American Subur- 
ban Corporation, 71 S.E. 221, 155 N.C. 
131, 36 L.R.A.N.S. 896. 


Or.—Pedersen v. Barkhurst, 10 P. 
(2d) 347, 139 Or. 483. 


Pa.—Riling v. Idell, 140 A. 270, 291 
Par 472) Viaylor vver Preston, 47-9) Pa: 
436. 


S.D.—Tripp v. Sieler, 161 N.W. 337, 
38 S.D. 321 [reh den 164 N.W. 67, 39 
S.D. 221]. 

Wash.—McLaren v. Narrows Land 
Co., 191 P. 389, 111 Wash. 402. 

W.Va.—Nash v. Jones, 24 S.E. 592, 
41 W.Va. 769. 

Man.—Brough v. 
Man. 279. 

[a] Lack of title in vendor at time 
of contract.—Where a pyese con- 


McClelland, 18 


such contract cannot take advantage 
of the lack of title of the vendor at 
the time of making the first sale as 
against the assignee of the first pur- 
chaser. McPheeters v. Ronning, 103 
N.W. 889, 95 Minn. 164. 


20. Ewins v. Gordon, 49 N.H. 444. 
21. See infra § 1433. 
22. Abrahamson v. Lamberson, 75 


N.W. 226, 72 Minn. 308, 81 N.W. 768, 
79 Minn. 135. 


23. Rancho Bonito Land, etce., Co. 
v. North, 45 S.W. 994, 92 Tex. 72. 

24. McPheeters v. Ronning, 103 
N.W. 889, 95 Minn. 164. 
3 nt Stinson y. Richardson, 44 Iowa 
(Bx 

26. Epperson v. Blakemore, 2 Bush 
(Ky.) 241. 

27. 


Surry v. Baker, 231 P. 791, 132 
Wash. 188. 


28. See supra § 849, 
29. See infra §§ 908, 909. 
30. Trice v. Comstock, 115 F. 765 


[rev on other grounds 121 F. 620, 57 
ClC@rA 646," 615 ERA 6d; Behrendt 
v. Acocella, 150 N.E. 913, 320 Ul. 308; 
Gwynne vy. Goldware, 166 N.W. 625, 
102 Neb. 260 [quot Cyc]; York v. Mc- 
Nutt, 16 Tex. 13, 67 Am.D. 607. 

Subpurchaser as bona fide purchas- 
er see infra § 874. 

[a] Cancellation of preéxisting in- 
debtedness for money loaned does not 
make an assignee an innocent pur- 
chaser for value. Land v. Hea, 118 P. 
506, 20 Idaho 250. 


81. Behrendt v. Acocella, 150 N.E. 
9138, 320 Ill. 308; Gwynne v. Goldware, 
166 N.W. 625, 102 Neb. 260 [quot Cyc]. 

382. See Assignment § 150. 

33. Ala.—Bessemer Coal, Iron & 
Land Co. v. Bailey, 137 So. 433, 223 
Ala. 592. 


Il].—Behrendt vy. Acocella, 150 N.E. 
918, 320 Ill. 308. 


Ky.—wWilson v. 
880, 154 Ky. 1. 

Mich.—Roark v. Citizens’ Bank of 
Saline, 188 N.W. 337, 218 Mich. 611; 
Lake Erie Land Co. v. Chilinski, 163 
N.W. 929, 197 Mich. 214. 

Minn.—Greenfield v. Taylor, 170 N. 
W. 345, 141 Minn. 399. 

Neb.—Gwynne v. Goldware, 166 N. 
W. 625, 102 Neb. 260 [quot Cyc]. 

N.J.—American Plaster Drill Co. v. 
i Sg an 154 A. 724, 108 N.J.Eq. 


Hoover, 156 S.W. 


Hendrick v. Lown, 230 N.Y.S. 141, 132 
Misc. 498; Schwimmer v. Roth, 182 N. 
Y.S. 12, 111 Misc. 654. 


Or.—Ward v. James, 164 P. 370, 
84 Or. 375; Gray v. Pelton, 135 P. 755, 
67 Or. 239; Merchants Land Co. v. 
Barbour, 132 P. 710, 65 Or. 235 [den 
reh 130 P. 976]. 


S.D.—Tripp v. Sieler, 161 N.W. 337, 
38 S.D. 321 [reh den 164 N.W. 67, 39 
S.D. 2211, 


Wash.—Surry v. Baker, 231 P. 791, 
132 Wash. 188 [cit Cyc]. 


Sask.—Canadian Northern R. Co. v. 
Peterson, 7 Sask.L. 166. 


[a] Assignee and guarantor.— 
Where a guarantor to a contract of 
purchase agreed to guarantee the ful- 
fillment of the contract to the extent 
of one half the purchase price in 
which event he is to the extent paid 
to become purchaser, on default by 
the purchaser and completion of pay- 
ments by the guarantor an assignee 
of the purchaser contributing to the 
purchase price is not entitled to be 
the registered owner but is entitled 
to an interest in the lands. Camp- 
bell v. Munroe, 6 Alta.L. 176. 


34. Schwimmer vy. Roth, 182 N.Y.S. 
12, 111 Mise. 654. 


35. U.S.—Trice v. Comstock, 115 
F. 765 [rev on other grounds 121 F. 
620, 57 C.C:A. 646, 61 L.R.A. 176]. 


Ala.—Hamaker v. Coons, 23 So. 655, 
117 Ala. 603. 


Ga.—Georgia State Bldg., etc, As- 
soc. v. Faison, 40 S.E. 760, 114 Ga. 
655. 


Ill.—Behrendt v. Acocella, 150 N.E. 
913, 320 Ill. 308; Mack v. McIntosh, 
54° NE. LOLS 181 WI 633 Chicazo: 
etc. R. Co. tv. Hay, 10) NBL 345s 
Tll. 507; Alden v. Garver, 32 Ill. 32; 
Chessen v. Morick, 260 Ill.App. 1. 


Ind.—Thompson v. Allen, 12 Ind. 
9. 


Ky.—Williamson v. Ingram, 49 S.W. 
(2d) 1005, 243 Ky. 749; Frazier v. 
Broadnax, 2 Litt. 249. 


Mass.—WasSS _ V. 
Mass. 394. 

Mich.—Crumrine v. Bernstein, 228 
N.W. 685, 249 Mich. 420; Heiden Real- 
ty Co. v. Brown, 220 N.W. 699, 243 
Mich. 578; Clarke v. Bussard, 189 N. 
W. 873, 220 Mich. 304; Cutler v. Lov- 
inger, 180 N.W. 462, 212 Mich. 272; 
Stephens v. Coryell, 134 N.W. 1094, 
169 Mich. 48. 


N.Y.—Reeves v. 


Mugridge, © 128 


Kimball, 40 N.Y. 
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Thus the vendor or one elaiming under him may 
set up against the assignee fraud,**° estoppel,?* or 
laches of the purchaser;** illegality of considera- 
tion;*® abandonment of the contract by the pur- 
chaser prior to the assignment;*? rescission of the 
contract for the purchaser’s default or forfeiture of 
his rights by refusal or failure to perform;*! or 
that objection to the title was urged by the pur- 
chaser in bad faith.42 The rule subjecting the as- 
signee to equities and defenses existing between the 
vendor and assignor does not include a set-off or 
counterclaim which arises out of a separate and 
independent contract.** 


Necessity for performance by assignee.t# Except 
in so far as he may be relieved by consent, fraud, 
or estoppel on the part of the vendor,*® the assignee 
must, as a condition to enforcing the contract against 
the vendor, complete the purchaser’s payments on 
the contract and perform other parts of the consid- 
eration which the purchaser has not performed.*® 


[§ 853] cc. Against Vendor*7—(aa) In General. 
Where the purchaser assigns an undivided interest 
to one who is not a party to the original contract 


299 [aff 68 Barb. 120]; Hendrick v. 40. 


VENDOR AND PURCHASER 


See supra § 297. 


[§§ 852-855 


of sale the vendor owes no duty except to convey 
to the assignee jointly with the vendee on payment 
of the price.*8 Where a subsequent assignment of 
a contract for the purchase of land is invalid, money 
paid to the vendor by the subsequent assignee should 
be returned to him.4® Where a vendor procures a 
surrender of a bond for title he is not liable, it has 
been held, to intermediate assignees on obligations 
created by such assignees’ transferees.°° An as- 
signee of a purchaser under a land contract may sue 
the vendor for willful damages to the property.°+ 


[§ 854] (bb) For Fraud.°? Under general rules®* 
a vendor who enables a purchaser to perpetrate a 
fraud on his assignee in the assignment of the con- 
tract is liable to the assignee’* although the vendor 
receives no benefit.°> Where an assignment is ap- 
proved by the vendor, and he’ fraudulently approves 
a subsequent assignment, the subsequent assignee 
may recover pay ments made by him and received by 
the vendor.°® 

[§ 855] (cc) For Breach of Contract. On the 
failure of the vendor to perform the contract of sale 
the assignee may recover payments made by him.5? 


dwelling house against the vendors 
for willful damage thereto before con- 


Lown, 230 N.Y.S. 141, 132 Misc. 498. 

Tex.—National Oil, etc., Co. v. Teel, 
68 S.W. 979, 95 Tex. 586 [aff (Civ. 
App.) 67 S.W. 545]; York v. McNutt, 
16 Tex. 13, 67 Am.D. 607; Slaughter 
v. Coke County, 79 S.W. 8638, 34 Tex. 
Civ.App. 598. 

[a] One to whom the purchaser 
from a broker assigns his contract 
is an “assignee,” within Mass. Rev. L. 
(1902) ¢ 173 § 4, making the rights of 
an assignee subject to all defenses to 
which defendant would have been en- 
titled, had the action been brought 
in the name of the assignor. Kurin- 
sky v. “Lynch, 87 N.E. 70, 201 Mass. 
28. 


{b] Unauthorized assignment by 
husband. — Where the purchaser’s 
husband made an unauthorized as- 
signment of her bond for title, the 
possession of the purchaser was sufli- 
cient to put the assignee on inquiry 
and entitled her to hold the land as 
against the legal title acquired by the 
assignee. Hawley v. Hawley, 73 P. 3, 
43 Or. 352. 

36. Mass.—Holbrook v. 
Pick. 546. 

N.Y.—Hendrick v. Lown, 230 N.Y 
S. 141, 182, Misc. 498 [cit Cyc]. 

S.D.—Pfeiffer v. Short, 186 N.W. 
560, 45.S.D, 119. 

Tex.—National Oil, ete., Co. v. Teel, 
68 S.W. 979, 95 Tex. 586 [aff (Civ. 
App.) 67 S.W. 545]5 York v. McNutt, 
16 Tex. 13, 67 Am.D. 607; Slaughter 
v. Coke-County, 79 S.W. 8638, 34 Tex. 
Civ.App. 598. 

Ont.—Smith v. Carveth, 18 Ont. W. 
N. 90. 

Praud: 

In general see Fraud 26 C.J. p 1050. 
As precluding specific performance 

see Specific Performance § 146. 

Of purchaser in general see supra §§ 

117 et seq. 

87. Cox v. Raider, 
138 Mich. 249. 

Estoppel available against whom 
generally see Estoppel § 186. 

$8. Rose v. Swann, 56 Ill. 37. 

89. York v. McNutt, 16 Tex. 13, 67 
Am.D. 607 (money lost at cards). 


Burt, 22 


101 N.W. 531, 


41. See infra § 411 et seq. 

42. Mack v. McIntosh, 
HOLS Sie TIS Ges. 

43. Chessen vy. Morick, 
ADD de 

44. Right to specific performance 
see Specific Performance § 334. 

45. Montgomery v. De Picot, 96 P. 
805, 108 Cal. 509, 126 Am.S.R. 84; 
Womble Vv. Wilbut, S Orne Ore, Cal. 
App. 535. 

46. U.S.—Buchannon y. Upshaw, 1 
How. 56, 11 L.Ed. 46. 

Cal.—Montgomery v. De Picot, 96 
P. 305, 158 Cal. 509, 126 Am.S.R. 84. 

Ill.—Carver v. Lasater, 36 Ill. 182. 

Ind.—Thompson y. Allen, 12 Ind. 
539; Elliott v. Lewallen, 1 Ind. 534, 
Smith 284. 

Ky.—Kennedy v. Davis, 7 T.B.Mon. 
372; Tunstal v. Taylor, 1 A.K.Marsh. 
43; Rennick v. Hendricks, 4 Bibb 303; 
Greenup v. Strong, 1 Bibb 590. 

Md.—Tubman vy. Anderson, 4 Harr. 
&M. 357. 

Mass.——Wass v. Mugridge, 128 
Mass. 394; Love v. Sortwell, 124 Mass. 
446. 

Minn.—Larson y. Johnson, 221 N. 
W. 871, 175 Minn. 502. 

N.Y.—Rollton Syndicate v. Widlitz, 
219 ENVOYS) 383, (2L9eVAppAbiVin Sows 
Hendrick v. Lown, 230 N.Y.S. 141, 132 
Mise. 498 [cit Cyc]. 

S.D.—Schoniger v. Logan, 178 N.W. 
929, 48 S.D. 228: 

Va. . Baugh, 62 S.E. 968, 
108 Va. 695, 128 Am.S.R. 985 

Jng.—Shaw v. Foster, L.R. 5 H.L. 
321. 

47. Specific performance against 
vendor see Specific Performance § 88. 

4s. Merchant Land Co. vy. Barbour, 
132 P. 710, 65 Or. 235 [den reh 130 P. 
976]. 

49. Krysinski v. Whipple, 226 N.W. 
828, 248 Mich. 195. 

50. Holland v. 
201, 168 Ga. 792, 

51. See case infra this note. 

{a] In New York, an action by the 
assignee of a contract of sale of a 


54 N.E. 
260 Ill. 


Crawford, 149 S.E. 


veyance was maintainable, being in 
the nature of the old action on the 
case, though not strictly for waste, 
under Code Civ. Proc. § 1651. Potter 
v. Bierwirth, 157 N.Y.S. 25, 171 App. 
Dive 175. 7 
5 “st Rights of purchaser see supra 
We 
53. See Fraud §§ 120-124. 


54. Sweet v. Shreve, 247 N.W. 711, 


262 Mich. 432; Holbrocx v. Blick, 
240 N.W. 26, 256 Mich. 396; Hall- 
Doyle Equity Co. v. Crook, 222 N.W. 


215, 245 Mich. 24. 


[a] Thus (1) where the vendors 
misstated in a land contract that the 
down payment was greater than it 
actually was, thus enabling the pur- 


chaser to assign a half-interest in. 


the purchase for half of the recited 
down payment, on the assignee’s re- 
secinding, a lien was properly im- 
pressed against the land for the 
amount of the assignee’s payment to 
the purchaser. Holbrook vy. Blick, 240 
N.W. 26, 256 Mich. 396. (2) A vendor 
executing a sham contract containing 
false statements as to the value of 
the property was liable to the as- 
signee thereof for damages, though 
the original vendor received no benefit 
from the fraud. Hall-Doyle Equity 
ro v. Crook, 222 N.W. 215, 245 Mich. 


[b] Where no fraud exists (1) the 
assignee can have no relief as against 
the vendor, who did not deal with the 
assignee, Hubar v. Hartman Finance 
Corporation, 240 N.W. 77, 256 Mich. 
602. (2) Assignees of a land con- 
tract could not recover damages from 
the vendor because of statements the 
vendor made to the assignees regard- 
ing the condition of the title, where 
the vendor gratuitously inquired, over 
telephone, of title company regarding 
condition of title and plaintiffs acted 
on information thus obtained, in buy- 
ing the property. Higgins v. Security 
Trust & Savings Bank, 264 P. en 
203 Cal. 398. 


55. Hall-Doyle Equity Co. Vv. 
Crook, 222 N.W. 215, 245 Mich. 24.” 
gave: Scharf vy. Warner, 6 Sask.L. 


57. Kleinman v. Strassburg, 189 


For later cases, developments and changes in the law see Annotatioas, same title and section number, 


§§ 855-859] 


Where the assignor on assigning a contract for the 
sale of land assigns all the benefits under it, on the 
vendor’s breach of the contract the assignee may 
recover from the vendor payments made by the as- 
signor as a deposit,°® or payments on the purchase 
price,®® or for expenses incurred in searching title,®° 
or for making improvements.°! The assignee may 
recover a deposit made by the assignor and held by 
a third person in escrow for the vendor.®? An as- 
signee may recover the sum specified as liquidated 
damages.°* Upon failure of the vendor to perform, 
the assignee of the purchaser may recover from the 
vendor the price paid by the purchaser, although the 
assignee purchased the land at a less price.°* If 
he paid a greater price, he has no remedy for the 
difference between the sum recovered and the price 
paid for the assignment.°> Where a person who has 
executed a bond for title deeds the property to a 
third person in disregard of his obligation under 
the bond, it is no defense in an action by the as- 
signee of the bond for such breach that the assignee 
knew of the deed, unless he acquiesced in or con- 
sented to its execution.®® 


[§ 856] (dd) Assertion of Adverse Title. Wheth- 
er an assignee while holding the contract under an 
assignment can acquire a lien against the vendor 
for taxes, which it is the duty of the purchaser to 
pay, is doubtful.®7 At any rate, an assignee is not 
entitled to assert a tax lien against the vendor where 
the vendor refrained from cancelling the contract 


N.Y.S. 633, 116 Mise. 121; Henderson | 293. 


vy. Miller, 205 P. 1, 119 Wash. 362. 

[a] Necessity of showing interest. 
—A person suing a vendor for dam- 
ages must show a right to the land 1717 
by an order or by an assignment of 64 
the purchaser’s interest in the con- 49 i D. 175 
tract. Uhlhorn v. Goodman, 23 P.| * aoe Coe 

64. 


31 Okl. 1038. 


1114, 84 Cal. 185. 
58. Forbes v. Reynard, 93 N.Y.S. 
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63. Harrison v. Osborn, 114 P. 331, 
Recovery by purchaser see infra § 
Smith v. Brittain, 88 N.C. 347, 


Sebree v. Harper, 4 Dana (Ky.) 
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on the representation of the assignee that he has 
paid the taxes.®§ 


[§ 857] dd. Against Assignor®®—(aa) In Gener- 
al. On the refusal of the vendor to perform the 
assignee may not in the absence of fraud recover 
back from the purchaser the amount paid the pur- 
chaser on assignment.*® If, however, the assignor 
refuses to pérform the acts required under the con- 
tract to be performed, so that the assignee may re- 
ceive title, the assignee is entitled to recover back 
the consideration for the assignment.7! Where the 
assignor agrees to pay interest on deferred payment, 
until the assignee pays or is damaged by the as- 
signor’s failure to pay, he may not sue the assignor.*? 


[§ 858] (bb) For Fraud.7? An assignor of a land 
contract is liable to his assignee for material fraud- 
ulent representations.** As a result the assignee 
may rescind the contract of assignment?® and re- 
cover the money paid thereon.?®° Under general 
rules*? the misrepresentation must be material.‘® 
Misrepresentations of the assignors occurring after 
the execution of the original contract, and which 
induced the assignee to take the assignment do not 
authorize rescission of the original contract.*® 


[§ 859] (cc) Trustee for Assignee.°° A purchas- 
er under a contract for the sale of land becomes on 
the assignment by him of his interest a trustee of 
such interest in favor of his assignee,®! and on con- 
veyance of the legal title the purchaser holds the 
legal title for the benefit of his assignee.*? 


and § 9456 relating to liability of as- 
signor on instruments not negotiable 
does not create a right of action in 
purchaser’s assignee against, such 
purchaser as assignor. Nash v. Reh- 
mann Bros., 53 F.(2d) 624. 


71. Sabel v. Harrison, 224 N.Y.S. 
633, 221 App.Div. 879. 


72. Butler vy. Maier, 149 P. 1053, 27 
Colo.App. 365. 


1097, 46 Misc. 154. 

59. Laffoon v. Collins, 300 P. 808, 
212 Cal. 750; National Pacific Oil Co. 
v. Watson, 193 P. 138, 184 Cal. 216; 
Weinberyer v. Upstream Realty Co., 
129) So: 1663, 1¢) la. 425) Smith: cv. 
Brittain, 38 N.C. 347, 42 Am.D. 175. 


60. Forbes v. Reynard, 93 N.Y.S. 
1097, 46 Misc. 154. 


[a] Lien.—Where a purchaser as- 
signs his interest in the contract, the 
assignee is not entitled, on breach 
by the vendor, to a judgment impress- 
ing a lien on the land for expenses of 
searching title or for damages for the 
breach, ‘where there is no agreement 
by which the assignee is to take the 
place of the assignor, even though the 
contract provides that the stipulation 
therein shall bind the heirs and as- 
signs of the parties. Hugel v. Habel 
117 N.Y.S. 78, 132 App.Div. 327 [rev 
106 N.Y.S. 581, 56 Misc. 402]. 

Payments covered by purchaser’s 
lien see infra § 1586. 

61. Latimer v. Capay Valley Land 
Cox, 170: BP. 822-137 ‘Cal. 286. See Bal- 
lard v. Stephenson, 7 T.B.Mon. (Ky.) 
364 (assignee of a bond for title as- 
signed after mutual rescission of the 
contract of sale is entitled to im- 
provements which the purchaser has 
made). 


Recovery by purchaser see supra § 
4, 


62. Ives v. Crawford County Farm- 
ers’ Bank, 124 S.W. 23, 140 Mo.App. 


[66 C. J.—68] 


66. Peterson v. Harper, 78 S.E. 942, 
13 Ga.App. 112. 


67. Klostermann vy. Farmers’ & 
Merchants’ State Bank of Hector, 223 
N.W. 780, 176 Minn. 459. 


pr cuaees of tax title see supra § 


68. Klostermann vy. Farmers’ & 
Merchants’ State Bank of Hector, 223 
N.W. 780, 176 Minn. 459. 


69. Generally see Assignments §§ 
153-161. 


70. Kleinman vy. Strassburg, 189 N. 
Y.S. 633, 116: Mise. 121. 


[a] Provision to return on dis- 
agreement.—Where the purchaser un- 
der an executory contract for the 
purchase of land assigns, without the 
joinder of his wife, his interest there- 
under for a certain consideration, part 
of which is paid in cash, and by the 
terms of the assignment it is provided 
that, in case of “disagreement,” the 
portion of the price so paid shall be 
returned to the assignee, a subsequent 
demand by the assignee upon the as- 
signor for a perfect title by warranty 
deed from the assignor and his wife, 
and the refusal of such demand by 
reason of the wife’s refusal to join in 
the deed, constitutes a ‘disagree- 
ment.” Kasal v. Hlinka, 136 N.W. 569, 
571, 118 Minn. 37. 

{[b] In Iowa real estate contracts 
are not “instruments” embraced under 
Code (1927) § 9451 relating to assign- 
ment of nonnegotiable instruments, 


73. Fraud: 
Generally see Fraud 26 C.J. p 1050. 


Invalidating contract of sale see 
supra §§ 117-175. 


74. Rinella v. Faylor, 180 N.W. 983, 
190 Iowa 707; Barnes v. Smith, 5 J.J. 
Marsh. (Ky.) 311; Hall-Doyle Equity 
eee v. Crook, 222 N.W. 215, 245 Mich. 


75. Rinella v. Faylor, 180 N.W. 983, 
190 Iowa 707; Schickler v. Penrod 
Co., 227 N.Y.S. 331, 222 App. Div. 627. 


76. Schickler v. Penrod Co., 227 N. 
Y.S. 331, 222 App.Div. 627. 


77. See Fraud 8§ 33, 34. 
78. See case infra this note. 
[a] Rental of property.—The as- 


signors’ false representation as to the 
rental of property covered by the land 
contract assigned was material. 
Schickler vy. Penrod Co., 227 N.Y.S. 
331, 222 App.Div. 627. 


79. Schickler v. Penrod Co., 
N.Y.S. 331, 222 App.Div. 627. 
80. Trustee for purchaser: 
Subsequent purchaser with notice see 
supra § 827. 
Third person advancing money see 
supra § 831. 
Vendor see supra § 263. 
81. Davis v. Pursel, 134 P. 107, 55 
Colo. 287; Wolfe v. Childs, 94 P. 292. 
42 Colo. 121, 126 Am.S.R. 152. 


82. Wolfe v. Childs, 94 P, 292, 42 
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[§ 860] (dd) Warranties**—aaa. In General. Un- 
der general rules** in the absence of express agree- 
ment, an assignment by the purchaser implies a war- 
ranty of the validity of the contract of sale and 
that the vendor can be compelled to convey the land 
by the title acquired in the bond or respond in dam- 
ages therefor.§® 

[§ 861] bbb. Agreement or Warranty as to Ti- 
tle.S’ Unless there is an agreement otherwise,’* as 
a general rule, if the purchaser assigns his contract 
or bond for title and does not expressly warrant that 
the title is a good title, the assignee as between him- 
self and the assignor assumes the risk as to the 
validity of such title, and in the absence of fraud 
on the part of the assignor he must look to the orig- 
inal vendor in ease the title proves defective,*® 
especially where the assignment purports to con- 
vey only the assignor’s right, title and interest in 
the property.°® According to some decisions a con- 
tingent obligation exists rendering the assignor re- 
sponsible in ease on failure of title the assignee un- 
successfully prosecutes the vendor with due dili- 
gence for damages.°® Where the contract fails 
because of the vendor’s inability to make good title, 
the assignor is not liable to his assignee for the 
amount of the consideration received for the as- 


Colo. 121, 126 Am.S.R. 152; Taylor v. 
Kearn, 68 Ill, 339; Kasal v. Hlinka, 


136 N.W. 569, 118 Minn. 37; Taylor| 121. 
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633, 221 App.Div. 
Strassburg, 189 N.Y.S. 633, 116 Misc. 


879; 


[§§ 860-862 


signment.®' The assignee of a bond for the convey- 
ance of land cannot make with the vendor a new 
contract for the title on terms subjecting his assignor 
to an inereased burden, without his consent, although 
such assignor may be bound to pay a sum necessarily 
expended in perfecting the title and quieting the 
possession. °? : 
[§ 862] (d) Liabilities of Assignee®*—aa. In Gen- 
eral. An assignee of a contract for the sale of land 
is bound only by the terms thereof,®* and any con- 
ditions to which he is not a party and of which he 
has no notice are not binding on him.®® Where an 
assignee agrees to pay certain installments of the 
purchase price to the assignor and the remainder to 
the vendor, the assignor may recover the installments 
due®®- notwithstanding that the vendor on the as- 
signee’s default has foreclosed the assignee’s rights,°* 
or that the assignment provided for other remedies 
in ease of default.°8 However, an assignee is not 
bound to pay the consideration for an assignment 
where by agreement®® he is entitled to a good title 
which the vendor or assignor cannot convey. Where 
there are encumbrances against the vendor’s property 
an assignee who has not assumed personal lability 
is not bound to pay the amount due? although the 


Kleinman vy, {Liabilities of:—Continued 
Purchaser:—Continued 


v. Preston, 79 Pa. 436. 

8S. Express or implied warranties 
generally see Assignments §§ 154- 
161; Bonds §§ 97, 98. 


84. See Assignments § 156. 


85. Thomas v. Bartow, 48 N.Y. 193; 
Kleinman vy. Strassburg, 189 N.Y.S. 
630,) 116 Misc, 121; 
ler, 2 Ohio Dec. (Reprint) 56, 1 West. 
L.Month. 267. 

86. Vendor’s assignee’s duty to 
convey title see supra § 839. 


87. Lawson v. Sprague, 98 P. 737, 
51 Wash. 286 (where the assignment 
agreement provided that the consid- 
eration for the assignment should be 
paid ‘upon the consummation of* the 
transfer contemplated in’’ the receipt 
evidencing the contract between the 
vendor and the assignor, and such re- 
ceipt required a transfer of ‘a good 
and sufficient title’). 


[a] Inability of vendor to convey 
good title—Where plaintiff assigned 
his right to purchase lots to defendant 
in consideration of a sum _ payable 
when the deeds should be delivered by 
the vendor, defendant to receive a 
good title thereto, but the vendor did 


not own a part of the lots, it was held. 


that defendant was not liable to plain- 
tiff for his failure to accept the lots, 
and need not offer to perform his part 
of the contract, he being entitled toa 
marketable title. Lawson v. Sprague, 
98 P. 737, 51 Wash. 286. 


88. Ala.—Carrier v. Eastis, 20 So. 
595, 112 Ala. 474; Griel v. Lomax, 5 
So. 325, 86 Ala. 132. : 


Ill.—Condrey v. West, 11 Ill. 146; 
Grote v. Clerihan, 32 Ill.App. 323. 


Ky.—Brothers vy. Porter, 6 B.Mon. 


106; Barnes v. Smith, 5 J.J.Marsh. 
311; Moredock v. Rawlings, 3 T.B. 
Mon. 738; Harris v. Lawson, 6 Ky.Op. 
438; Coffee v. Cook, 2 Ky.Op. 222. 


La.—Ratcliff v. McIlhenny, 102 So. 
$78, 157 La. 708 *[quot Cyc]. 

N.Y.—Thomas v. Bartow, 48 N.Y. 
198; Sabel v. Harrison, 224 N.Y.S. 


McElroy v. Mil-. 


Pa.—Wynne v. Gay, 157 A. 56, 103 
Pa.Super. 482. 


[a] “Doctrine of caveat emptor 
applies, and the buyer, having neg- 
lected to protect himself by a war- 
ranty, in the absence of fraud, will 
be held by the court to have purchased 
at his peril.” Griel v. Lomax, 5 So. 
325, 86 Ala. 132, 135 [quot Carrier v. 
Eastis, 20 So. 595, 597, 112 Ala. 474]. 


89. Griel v. Lomax, 5 So. 325, 86 
Ala. 132; Hazler v. Yost, 16 S.W. 372, 
54 Ark. 485; Shuttleworth v. Myer, 
eee ke 270, 120 Ky. 504, 27 Ky.L. 


90. Sebree v. Harper, 4 Dana (Ky.) 
64; Stafford v. Steele, 7 J.J.Marsh. 
(Ky.) 342; Tribble vi Davis, ‘3 J.J. 
Marsh. (Ky.) 683; Bedal v. Stith, 3 
T.B.Mon. (Ky.) '290; Moredock vy. 
Rawlings, 3 T.B.Mon. (Ky.) 73. But 
see McElroy v. Miller, 2 Ohio Dec. 
(Reprint) 56, 1 West.L.Month. 267 (if 
at the date of the assignment, and 
since, the vendor is without title and 
insolvent, no action need be brought 
against him, or notice given, before 
suing the assignor). 


[a] Responsibility of assignor is 
limited in amount to the original con- 
sideration of the bond. Sebree vy. 
Harper, 4 Dana (Ky.) 64. 


91. Sabel v. Harrison, 224 N.Y.S. 
633, 221 App.Div. 879. 


s2. Combs v. Tarlton, 2 B.Mon. 
Cy.) LOL. 


93. Cross references: 
Liabilities of: 
Assignee: 
Generally see Assignments §§ 
168, 169. 


Of lease see Landlord and Tenant 
§§ 97-104, 107. 


Under assignment for security see 
infra § 866. 


Purchaser: 


ea purchaser see infra §§ 878— 


To holder of encumbrance see 
supra §§ 821, 822. 


Priority of: 
Attachment see Attachment § 553. 
Execution see Executions 355 et 
seq. 
Garnishment see Garnishment § 353 
et seq. 


Judgment lien see Judgments § 925 
et seq: 


Specific performance: 


Against assignee see Specific Per- 
formance § 84. 


By assignee see Specific Perform- 
ance § 71. 


Necessity of performance 
Specific Performance § 334. 


94. Mayes v. Martell, 151 P. 247, 
87 Wash. 105. 


95. Mayes v. Martell, supra. 


96. Gray v. Fred B. Neuhoff Co., 
12 P.(2d) 1036, 124 Cal.App. 567. 


[a] Not limited to damages.—An 
assignor is not limited to damages 
under Civ. Code §§ 3307, 3311. 


97. Gray v. Fred B. Neuhoff Co., 
12 P.(2d) 1036, 124 Cal.App. 567. 

98. Gray v. Fred B. Neuhoff Co., 
12 P.(2d) 1036, 124 Cal.App. 567. 


99. See supra § 861. 


1. Lawson v. Sprague, 98 P. 737, 
51 Wash. 286. 


[a] Ambiguity in contract of sale. 
—The assignee of a contract to pur- 
chase land is not, by reason of failure 
in tendering payments, in default to 
the extent of rendering him liable to 
the assignor for the price agreed be- 
tween them, where the contract is am- 
biguous, stating in one place that 
thirty thousand dollars is the full 
purchase price, and in another re- 
quiring payments aggregating thirty- 
eight thousand dollars, in the absence 
of an explanation of the ambiguity er 
price. Lawson v. Sprague, 98 P. 73%, 
51 Wash. 286. : 

2. Thomas v. Moore, 150 S.E. 593, 
169 Ga. 419. 


see 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 862-863] 


purchaser? and a prior assignee of the purchaser 


have assumed payment.# 


[§ 863] bb. To Vendor—(aa) In General. Under 
general rules® the mere assignment of a contract for 
the sale of land does not impose on the assignee a 
personal lability to the vendor under the contract® 
especially where the assignment is for security,’ 
and notwithstanding a statute providing that a vol- 
untary acceptance of benefits involves an assump- 
The rule is based on the 
ground of lack of privity of contract® between the 
assignee and vendor!® and on the ground that the 
promise of the purchaser is not of itself a covenant 
running with equitable estate of the purchaser."! 
Although personal liability may be enforeed by 
means of a deficiency decree on foreclosure of the 


tion of all obligations.’ 
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| gations,'* no deficiency decree on foreclosure can 


be rendered where there is no assumption by the 


contract where the assignee has assumed the obli- 


3. Thomas v. Moore, 150 S.E. 593, 
169 Ga. 419. 

Liability of purchaser see supra §§ 
821, 822. 

4 ‘Thomas v. Moore, 150 S.E. 593, 
169 Ga. 419. 


5. See Assignments § 169. 


6. U.S.—United Brick & Tile Co. 
v. McKissick, 51 F.(2d) 67 [reh den 
52 F.(2da) 426, and cert den 52 S.Ct. 
131, 284 U.S. 677, 76 L.Ed. 572; Urban 
v. Phy, 24 F.(2d) 494. 


Ariz.mTreadway v. Western Cotton 
Oil & Ginning Co., 10 P.(2d) 371 [cit 
Cyc]. 

Cal.—Wilson v. Beazley, 199 P. 772, 
186 Cal. 487; Lisenby v. Newton, 52 P. 
813, 120 Cal. 571, 65 Am.S.R. 203; Tar- 
pey v. Curran, 228 P. G22 cL eal. APP. 
575 Barberich  v. Pooshichian, 211 
P. 236, 59 Cal.App. 507; Beazley Vv. 
Embree, 183 P. 298, 41 Cal. App. 706. 

Ga.—Thomas v. Moore, 150 S.E. 593, 
169 Ga. 419; Gafford v. Twitty, 115 
S.E. 105, 154 Ga. 682; Couch v. Crane, 
82 S.E. 459, 142 Ga. 22. 

Ill.—Gross v. Thornson’s Estate, 


121 N.E. 600, 286 Ill. 185 [rev 208 Ill. 
App. 600]; Corbus v. Teed, 69 Il. 
205; Hammer v. Johnson, 44 Ill. 192; 


Comstock v. Hitt, 37 Ill. 542. 


Md.—Bast Vedado Corporation v. 
EK. S. Adkins & Co., 146 A. 385, 157 Md. 
416. 

Mich.—People’s Sav. Bank v. Geis- 
tert, 235 N.W. 888, 253 Mich. 694; Bar- 
nard v. Huff, 233 N.W. 213, 252 Mich. 
2587 U7 iA eR! 259; Midland County 
Sav. Bank v. °. Cc. Prouty Co., 123 
N.W. 549, 158 Mich. 656, 133 Am.S.R. 
401. 

Minn.—Hoyt v. Kittson County 
State Bank, 238 N.W. 41, 184 Minn. 
159; Pratt v. Martig, 234 N.W. 464, 
182 “Minn. 250; Klostermann v. Farm- 
ers’ & Merchants’ State Bank of Hec- 
tor, 223 N.W. 780, 176 Minn. 459; 
Meyer v. Droegemueller, 206 N.W. 
391. 165 Minn. 245 [cit Cyc]; Muns 
Vv. Mooty, 199 N.W. 925, 160 Minn. 288. 

Mont.—Lavelle v. Gordon, 39 P. 740, 
15 Mont. 515. 

Nev.—Southern Pac. Co. v. Butter- 
field, 154 P. 932, 39 Nev. 177. 

N.J.—Maloyfsky v. Schiraldi, 154 
A. 404, 108 N.J.Eq. 190 [aff 160 A. 636, 
110 N.J.Ea. 660]. 

N.Y.—Langel v. Betz, 164 N.E. 890, 
250 N.Y. 159; Roe v. Barker, 82 N.Y. 
431 [aff 17 Hun 84]; Hugel v. Habel, 
117 N-Y.S. 78, 132 App.Div. 327 [rev 
106 N.Y.S. 581, 56 Misc. 402]; Suydam 
vy. Dunton, 32 'N.Y.S. 333, 84 Hun 506; 
Adams v. Wadhams, 40 Barb. 225; 
Forbes v. Reynard, 93 N.Y.S. 1097, 46 
Mise. 154; 328 East Twenty- -Sixth 
St. Realty Co. v. Kahn, 184 N.Y.S. 95; 


Champion v. Brown, 6 Johns.Ch. 398,1| P. 772, 186 Cal. 437; 


10 Am.D. 343 


N.C.—Morrison y. Chambers, 30 S.H. 
141, 122 N.C. 689. 


S.D.—Adron y. Evans, 217 N.W. 397, 


52 S.D. 292, 59 A.L.R. 947 
a v. Means, 2 Sneed 
Wash.—Bimrose v. Matthews, 138 


P. 319, 78 Wash. 32 [quot Cyc]. 


en eda ice v. Brown, 24 W.Va. 
ae 


Sask.—Lampert v. Weber, 17 Sask. 
L. 576, 2 West.Wkly. 1148; Cote v. 
Olson, 5 Sask.L. 234. 


“No assignee of the purchaser in 
an executory contract for the sale 
of real estate can require the vendor 
to convey unless the purchase money 
be paid, but this conditional right to 
a conveyance is quite a different thing 
from personal liability to compulsory 
payment at the suit of the vendor. 
Such liability can result only from 
some express or implied contract of 
the assignee, and is not implied from 
the mere assignment of the original 
contract, although followed by pos- 
session of the land.’”’ Lisenby v. New- 
ton, 52... 813, -8145):120)-Cali1571,65 
Am.S.R. 203 [quot Treadway v. West- 
ern Cotton Oil & Ginning Co., (Ariz.) 
10 P.(2d) 371, 375; Wilson v. Beazley, 
199 PB. 772, 275, 186 Cal. 437; Beazley 
v. Embree, 183 'P. 298,299, 41 Cal. App. 
706]. 

[a] Covenant to insure.—Where a 
subsequent assignee’s covenant to in- 
sure the property was conditioned on 
the vendor’s accepting the assign- 
ment, there is no personal liability on 
the assignee where the vendor fails 
to accept the assignment. Lampert 


v. Weber, 17 Sask.L. 576, 2 West. 
Wkly. 1148. 
{[b] Purchase-money notes.—The 


assignee of a bond for title is not lia- 
ble for the purchase-money notes giv- 
en by the assignor. Hammer v. John- 
son, 44 11]. 192; Morrison v. Chambers, 
30 S.E. 141, 122 N.C. 689. 

[ec] Similarity to mortgagor's 
grautee.—Liability of assignee of ven- 
dee’s equitable title under land con- 
tract for debt is ‘similar to liability of 
mortgagor’s grantee for debt.  Bar- 
nard v. Huff, 233 N.W. 213, 252 Mich. 
258, 77 A.L.R. 259. 


7. See infra § 866. 


8. Wilson v. Beazley, 199 P. 772, 
186 Cal. 437; Tarpey v. Curran, 228 P. 
62, 67 Cal.App. 575; Beazley v. Em- 
bree, 183 P. 298, 41 Cal.App. 706. 

[a] When statute applicable.—Civ. 
Code § 1589 is applicable to an as- 
signee only when all the benefits of 
a full performance have inured to 
the assignee. Wilson v. Beazley, 199 


assignee.t® However, the land remains lable for the 
purchase money and the vendor may eall upon the 
assignee to pay the price or surrender the land, or 
have it sold to satisfy the debt.1# 
ity of an assignee to the vendor under the contract 
is not imposed by reason of the fact that the con- 
tract of sale purports to bind assigns,?® or that the 
assignee takes possession of the property,’® and 
causes damage,!* or that payments are made by the 
assignee to the vendor.'® 
some decisions the assignee may so aet with refer- 
ence to the other party or to the property as to make 
himself personally liable for the performance of 
the contract?® by an implied assumption of the con- 


Personal liabil- 


However, according to 


Beazley v. Em- 
bree, 183 P. 298, 41 Cal. App. LW 


9. See supra § 849. 


10. Tarpey v. Curran, 228 P. 62, 
67 Cal.App. 575; Forbes v. Reynard, 
93 N.Y.S. 1097, 46 Misc. 154. 


11. Lisenby v. Newton, 52 P. 813, 
120 Cal. 571, 65 Am.S.R. 203; Tarpey 
v. Curran, 228 P. 62, 67 Cal.App. 575; 
Cote v. Olson, 5 Sask.L. 234. 


Covenants running with land see 
Covenants § 54 et seq. 


[a] Covenant to pay taxes runs 
with thes land. Oregon & Western 
Colonization Co. v. Strang, 260 P. 
1002, 123 Or. 377. See Covenants § 
71 text and note 91. 


12. See infra § 864. 


13. People’s Sav. Bank v. Geistert, 
253 Mich. 694, 235 N.W. 888; Adron v. 
Evans, 217 N.W. 397, 52 S.D. 292, 59 
A.L.R. 947, 


14. Champion v. Brown, 6 Johns. 
Ch. (N.Y.) 398, 10 Am.D. 343; Bim- 
rose v. Mathews, 138 P. 319, 78 Wash. 
82 [quot Cyc]. 

15. Lisenby v. Newton, 52 P. 813, 
120 Cal. 571, 65 Am.S.R. 203; Meyer 
v. Droegemueller, 206 N.W. 391, 165 
Minn. 245; Southern Pac. Co. v. But- 
terfield, 154 P. 932, 39 Nev.-177; Bim- 
rose v. Mathews, 138 P. 319, 78 Wash. 
32 [quot Cyc]. 


16. Lisenby v. Newton, 52 P. 813, 
120 Cal. 571, 65 Am.S.R. 203; Tarpey 
v. Curran, 228 P. 62, 67 Cal.App. 575; 
Pratt v. Martig, 234 N.W. 464, 182 
Minn. 250; Meyer v. Droegemueller, 
206 N.W. 391, 165 Minn. 245. 


17. Wilson v. Beazley, 199 P. 772, 
186 Cal. 437; Tarpey v. Curran, 228 
P. 62, 67 Cal.App. 575. 


[a] Independent action may be 
brought (1) against assignee for 
damages irrespective of the sales con- 
tract. Wilson v. Beazley, 199 P. 772, 
186 Cal. 487; Barberich v. Pooshichi- 
an, 211 P. 236, 59 Cal.App. 517. (2) 
The assignee is chargeable with dam- 
age caused by others holding under 
him. Barberich y. Pooshichian, 211 
P.236, 59 Cal.App. 517. 


18. Wilson v. Beazley, 199 P. 772, 
186 Cal. 437; Tarpey v. Curran, 228 
Pi 62 i 67. CalcApp). 575: Tapert ov 


Schultz, 232 N.W. 701, 252 Mich. 39. 


19. United Brick & Tile Co. v. Mc- 
Kissick, 51 F.(2d) 67 [reh den 52 F. 
(2d) 426, and cert den 284 U.S. 677, 52 
S.Ct. 131, 76 L.Ed. 572]; Wightman 
v. Spoffard, 8 N.W. 680, 56 Iowa 145; 
Oregon & Western Colonization Co. 
v. Strang, 260 P. 1002, 123 Or. 377 


[a] Thus, where the assignee took 
possession of the property, mortgaged 
it, insured it, paid taxes on it, removed 
some machinery from the plant, and 
made payments to the vendors, a per- 
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tract obligations.?° 


cepted.?5 
an assignee personally liable.?7 


Where the assignee claims the 
benefits of the contract he becomes subject to its 
burdens as fully and to the same extent as if he 
were the original party to the contract.?! 


[§ 864] (bb) Express Assumption of Liability.22 
Under general rules”? if the assignee of a purchaser 
expressly assumes the obligations of the contract 
he becomes personally lable to the vendor under the 
contract** although his promise has not been ac- 
A novation?® is not necessary to render 
As 
noted,?* while in some jurisdictions the promise of 
an assignee to assume the obligations of the contract 
made to the assignor is enforeeable by the vendor,?® 
in other juris sdictions an assumption promise made 
to the assignor is not enforceable by the vendor at 


VENDOR AND PURCHASER 


is elsewhere 


law®° although on the foreclosure of a land con- 
co} 


sonal liability is assumed. United 
Brick & Tile Co. v. McKissick, 51 F. 
(2d) 67 [reh den 52 F.(2d) 426, and 
cert den 52) S.Ct. 131, 284 U.S.) 677,76 
L.Ed. 572]. 


20. McCracken’s Estate, 3 Watts 
(Pa.) 60 
“Though [the assignee] did not 


bind himself by covenant to pay the 
balance of the purchase price due to 
[the vendor], yet by buying the equi- 
table title, and getting the assignment 
of the articles from [the purchaser], 
he impliedly undertook to pay the 
balance, and keep [the purchaser] 
clear of it. His debt or duty was 
directly to [the purchaser], and 
through him to [the vendor].” Mc- 
Cracken’s Estate, 29 Pa. 426, 428 [quot 
Taylor v. Preston, 79 Pa. 436, 444]. 

21) Drips v. Moore, £76 RP. 159,91 79 
Cal. 249; Laack v. Dimmick, 273 P. 
50, 95 Cal.App. 456. 

22. ° Assumption of liability as cre- 
ating suretyShip see Principal and 
Surety § 34. 

23. See eeieuments § 169. 

24. U.S.—United Brick & Tile Co. 
v. McKissick, 52 F.(2d) 426 [den reh 
51 F.(2d) 67, and cert den 284 U.S. 
Cit be IS Cta ist, 76 Edis 72. 


Cal.—Barberich v. Pooshichian, 211 
Pe 236,759) CalApp.. 507: 

Ga.—Gafford v. Twitty, 
105, 154 Ga. 682. 

Ind.—Baltes Land, ete., Co. v. Sut- 
ton, 69 N.E. 179, 32 Ind.App. 14. 


115 S.E. 


Iowa.—Steele v. Kluter, 214 N.W. 
522, 204 Iowa 153; Duntz v. Ames 
Cemetery Ass’n, 186 N.W. 443, 192 


Iowa 1341. 

Md.—East Vedado Corporation yv. E. 
S. Adkins & Co., 146 A. 385, 157 Md. 
416. 

Mich.—Copeman y. Takken, 247 N. 
W. 778, 262 Mich. 674; Barnard v. 
Huff, 233 N.W. 213, 252 Mich. 258, 77 
ASR ab Or Lele Cyc]; Rosenthal Vv. 
Wilson, 221 N.W. 177, 244 Mich. 220; 
Peters v. Canfield, 42 N.W. 25 74 
Mich. 498. 

Neb.—Pollard v. Larson, 211 N.W. 
998, 115 Neb. 136. 

N.D.—D. S. B. Johnston Land Co. 
v. Whipple, 234 N.W. 59, 60 N.D. 334. 

Pa.—Taylor v. Preston, 79 Pa. 436. 

Wash.—Auve v. Wenzlaff, 298 P. 
686, 162 Wash. 368. 


Man.—Brough vy. McClelland, 18 
Man. 279, 9 West.L.R. 6. 
See Ormiston v. Ullerich, (Sask.) 


25 Dom.L.R. 816, 32 West.L.R. 314. 


[a] Assignment to vendor by pur- 
chaser of assignee’s obligation.—The 


purchaser of land, having assigned 
the contract to another, who has as- 
sumed the liability for the unpaid 
purchase money, may assign the as- 
signee’s obligation to the vendor so 
as to entitle the latter to recover 


thereon. Brough v. HERON eeh 18 
Man. 279. 
[b] Consideration for AeenMpiew 


—Where an executory contract re- 
strained the’purchaser ‘from assign- 
ing without the vendor’s written con- 
sent, the vendor’s consent constituted 
consideration for the assignee’s as- 
sumption of performance of contract. 
Sloman v. Cutler, 242 N.W. 735, 258 
Mich. 372. 


[ec] Refusal to execute assumption 
clause after acceptance.—The fact 
that assignees of the vendee’s inter- 
est under a land contract subsequent- 
ly refused to execute an assumption 
clause would not defeat their personal 
liability to the vendor, where they had 
accepted an assignment containing 
an assumption elause. Barnard v. 
Huff, 233 N.W. 2138, 252 Mich. 258, 77 
A.L.R. 259. 


25. Baltes Land, etc., Co. v. 
ton, 69 N.E. 179, 32 Ind.App. 14. 


26. See Novation 46 C.J. p 572. 


27. EKast Vedado Corporation v. E. 
Peta & Co., 146 AL 385, 157 Md: 


Sut- 


28. Promise for benefit. of third 
person see Contracts §§ 808-820. 


29. McGregor Subdivision Co. v. 
Mabie, 191 N.W. 117, 194 Iowa 1259 
(case transferred to equity). 


30. Kirker v. Larson, 233 N.W. 177, 
252 Mich. 136; Tapert v. Schultz, 232 
N.W. 701, 252 Mich. 39. 


S31. See infra § 1209. 


32. Sharrer v. MacDonald, 246 N. 
W. 220, 261 Mich. 544; Zeidler v. Bur- 
lingame, 245 N.W. 527, 260 Mich. 596; 
Johnson y. Bangs-McCutcheon, 244 N. 
W. 2538, 260 Mich. 120; Hamburger v. 
Russell, 239 N.W. 267, 255 Mich. 696; 
Barnard v. Huff, 233 N.W. 2138, 252 
Mich?) 2/58; 77 “AUR. 2/69. 


[a] Basis for deficiency decree.— 
“This liability and the jurisdiction to 
grant a remedy are supported by equi- 
table principles, as between the as- 
signor and the assignee, the latter 
becomes the principal debtor and the 
former a surety . and the prin- 
ciples of subrogation apply. . . 
To this may be added the equitable 
doctrines of avoidance of multiplicity 
of suits and the province of equity to 
afford full relief and protect all 
nishts) Barnard vem Euti 236. INV. 
213, 215, 252 Mich. 258, 77 AULR, 259) 


[b] Extent of obligation.—In an 


ne 
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tract?+ such liability is enforeed by a deficiency 
judgment against the assignee.?? 


Sufficiency of assumption.*? 
be sufficient to show that the assignee assumed per- 
sonal liability before he may be charged.*+* 
ticular form of words is necessary.®® 
ment of the purchaser’s right, title and interest in 
a contract does not impose personal lability. 
agreement between the purchaser and assignee that 
the assignee shall protect his assignor against the 
demands of the vendor does not create an obliga- 
tion in favor of the vendor.** 

[§ 865] (e) Liabilities of Assignor.** 
ciples regulating the liability of assignors of com- 
mercial paper’® and choses in action*® do not ap- 
ply generally to the assignment of contracts for the 


The agreement must 


No par- 
The assign- 


36 


An 


The prin- 


action to foreclose a land contract, an 
assumption by the defendant’s as- 
signee of an obligation to pay plaintiff 
a specified amount does not include 
additional expenditures by plaintiff, 
Lowrie & Robinson Lumber Co. vy. Ru- 
bin, 222 N.W. 169, 245 Mich. 224. 


[c] Fraudulent assignment.—In a 
foreclosure of a land contract, allega- 
tions of fraud in the assignment can- 
not be considered where asserted by 
answer by vendee’s assignees who 
filed no cross-bill seeking rescission. 


Johnson vy. Bangs-McCutcheon, 244 
N.W. 253, 260 Mich. 120. 
33. Requirement of statute of 


frauds see Frauds, Statute of § 54 et 
seq. 

34. Meyer v. Droegemueller, 206 N. 
W. 391, 165 Minn. 245, 


[a] Signature of assignee.—As- 
signment of a land contract is a con- 
veyance of the vendee’s equitable ti- 
tle, and therefore an assignment binds 
the accepting assignee in equity 
without his signature. Barnard v. 
Huff, 233 N.W. 213, 252 Mich. 258, 77 
A.l.R: 259. 


35. Taylor v. Preston, 79 Pa. 436. 
See Sigman v. Adams, 106 S.E. 82, 151 
Ga. 88 (an instrument executed by a 
transferee of a bond for title recit- 
ing that he had purchased on the 
“conditions” that he pay certain debts 
of the transferor and furnish him 
and his wife a farm and home as long 
as they lived, ete., did not create a 
condition precedent, but, when prop- 
erly construed in connection with the 


context, the word “conditions” re- 
ferred to consideration or terms). 
36. Wilson v. Beazley, 199 P. 772, 


186 Cal. 437; 
ASen tem boys, Alea) KOfew lg 
Beazley v. Embree, 
Cal.App. 706. 


37. Lisenby v. Newton, 52 P. 818, 
120 Cal. 571, 65 Am.S.R. 203; Beazley 
v. Embree, 183 P. 298, 41 Cal.App. 706. 


38. iabilities of: 

Assignor: 
Generally see Assignments § 171. 
erin aes see Landlord and Tenant § 


Lisenby v. Newton, 52 
S71, 65 “AmsSiR 203s 
183) Py 5298) an 


To: 
Assignee see supra re 857-861. 
Vendor see supra § 817. 


Specific performance against assignor 
see Specific Performance § 84. 


Purchaser to subpurchaser see 
fra $ S876. 


39. See Bills and Notes § 572. 
40. See Assignments § 171. 


in- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sale of land.4t The assignment of a bond for title 
or contract for the purchase of land does not nece- 
essarily impose on the purchaser the responsibility 
of the vendor,*? but only that of an ordinary as- 
signor.*3 


[§ 866] (5) Assignment for Security.t4 The in- 
terest of the purchaser in a contract for the sale 
of land or bond for title may be assigned by him as 
security for the payment of money,*® although, ac- 
cording to some decisions, the contract prohibits 
an assignment*® without the vendor’s consent.*7 
Where the assignment authorizes the vendor to con- 
vey to the assignee, the fact that it was given as 
security does not entitle the vendor to refuse to 
convey.*S Under an assignment for security, as a 
general rule, the assignee takes the interest of a 
mortgagee, the assignment being an equitable mort- 
gage*® on the assignor’s equitable title.°° 


Sufficiency of assignment. Direction by the pur- 
chaser to his vendor to pay a creditor before mak- 
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ing title to the purchaser is not an assignment of 
the econtract.>? 


-Absdélute assignment for security.°? Even though 
the assignment is absolute in form, it will be con- 
strued in equity as a mortgage, if it was intended 
merely as a security.°? Where an assignment is ab- 
solute on its face there is no presumption that it 
was intended merely as security,’* and the burden 
of proving that an assignment was intended to be 
merely for the purpose of security rests on the 
party alleging such fact.®° 

Rights of assignee. An assignee is not, merely 
by virtue of the assignment, entitled to the rents 
and profits from a tenant occupying the premises,°® 
although a valid oral assignment of the right of 
possession of the premises and the rent and profits 
entitles the assignee to such rents and profits as 
aecrue prior to the legal termination by the vendor 
of the assignor’s right of possession.®7 An assignee 
may advance money to discharge payments becoming 


41. McElroy v. Miller, 2 Ohio Dec. 
(Reprint) 56, 1 West.L.Month. 267. 


42. Grady v. Bailey, 5 Ky.Op. 644. 
43. Grady v. Bailey, 5 Ky.Op. 644. 
44. Cross references: 
Generally see Assignments §§ 141-143. 
Effect of: 
Abandonment see supra § 297. 
Forfeiture or rescission by: 
Mutual consent see supra § 305. 
Purchaser see supra § 505 et seq. 
Vendor see supra § 411 et seq. 
aeenieaer by purchaser see Mortgages 


Pledge of chose in action see Pledges 

§ 20. 

45. Few v. Pou, 124 S.B. 372, 32 
Ga.Avp. 620; Sinclair v. Armitage, 12 
N.J.Eq. 174; Brayton v. Jones, 5 Wis. 
alalir(: 

[a] Account.—The assignee claim- 
ing the land must show his interest 
therein by an account. Thayer v. 
Howard, Wright (Ohio) 706. 


[b] Effect of conveyance to as- 
signee.—If an assignee, holding a 
bona for title to indemnify him and 
having suffered no loss, assigns the 
same to a third party, who obtains a 
conveyance from the owner, the orig- 
inal purchaser cannot recover on the 
ground that the assignments were 
void, as the third party holds the land 
independently of the assignments. 
Jones v. Gurlie, 62 Miss. 760. 


[c] Reassignment by assignee to 
assignor as security see Jones v. Slo- 
cum, 4 N.Y.S. 821 [aff 29 N.E. 1033, 
130 N.Y. 652]. 

46. See supra §§ 842-846. 

47. Badger Lumber Co. v. Parker, 
116 P. 242, 85 Kan. 134, 35 L.R.A.N.S. 
901. But see Larson v. Johnson, 221 
N.W. 871, 175 Minn. 502 (vendors, in 
taking quitclaim from vendee to avoid 
statutory foreclosure, are entitled to 
rely on provision against assignment 
as against vendee’s assignee). 


[a] Right to file caveat.—An as- 
signment for security in violation of 
a provision against assignment con- 
fers no status on the assignee to file 
a caveat. Re Land Titles Act, 15 
Sask.L. 316, 63 Dom.L.R. 428. 


48. Ross v. Page, 92 N.W. 822, 11 
N.D. 458. 
49. Equitable mortgages see Mort- 


gages §§ 33-63. 
50. Ala.—Hays v. Hall, 30 Am.D. 
530, 4 Port. 374. 


Ark.—Treadway v. Western Cotton 
Oil & Ginning Co., 10 P.(2d) 371. 

Cal.—Colley v. Chowchilla Nat. 
Bank, 255 P. 188, 200 Cal. 760, 52 A. 
LR. 569. 

Ga—=bew v.,. Pou, 1247S. Bw 32, 2 
Ga.App. 620 [cit Cyc]. 

Ill.—Fitzhugh v. Smith, 62 Ill. 486; 
Hunter v. Hatch, 45 Ill. 178; Chessen 
v. Morick, 260 Ill.App. 1. 

Ind.—Wilson vy. Fatout, 42 Ind. 52; 
Semour vy. Freeman, Smith 25. 

Mich.—Sibley v. Ross, 50 N.W. 379, 
88 Mich. 315; Meigs v. McFarlan, 40 
N.W. 246, 72 Mich. 194. 


Minn.—Niggeler v. Maurin, 24 N.W. 
369, 34 Minn. 118. 

Mo.—Hackett v. Watts, 40 S.W. 113, 
138 Mo. 502. 

Neb.—Burrows v. Hovland, 58 N.W. 
947, 40 Neb. 464; Scharman v. Schar- 
man, 56 N.W. 704, 38 Neb. 39; Malloy 
v. Malloy, 52 N.W. 1097, 35 Neb. 224; 
Lipp v. South Omaha Land Syndicate, 
40 N.W. 129, 24 Neb. 692. 


N.J.—Sinelair. v. Armitage, 
J.Eq. 174. 

N.Y.—Northrup v. Cross, Seld. 111; 
Brockway v. Wells, 1 Paige 617. 

Or.—Lovejoy v. Chapman, 32 P. 687, 
235Or, Gl. 


Penn.—Fessler’s Appeal, 75 Pa. 483; 
Rhines v. Baird, 41 Pa. 256; Russell's 
Appeal, 15 Pa. 319; Frederick v. Cor- 
coran, 12 Wkly.N.C. 60. 

S.cC.—Roddy v. Elam, 33 S.C.Eq. 343. 
See Gilkerson v. Connor, 24 S.C. 321. 

Wis.—Brayton v. Jones, 5 Wis. 117. 

Ont.—Doe v. Roe, 5 U.C.Q.B.0.8. 
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[a] Although the assignee ac- 
quires a deed from the vendor, he 
still holds the land merely as equi- 
table mortgagee. Purdy v. Bullard, 
41 Cal. 444; Smith v. Cremer, 71 Ill. 
185: Baker v. Bishop Hill Colony, 45 
Ill. 264; Newhouse v. Hill, 7 Blackf. 
(Ind.) 584; Rubelman y. Rummel, 33 
N.W. 354, 72 Iowa 40; Sibley v. Ross, 
50 N.W. 379, 88 Mich. 315; Niggeler v. 
Maurin, 24 N.W. 369, 34 Minn. 118; 
Fessler’s Appeal, 75 Pa. 483. 


[b] Assignment of partial interest 
as security creates an equitable mort- 
gage pro tanto. Northrup v. Cross, 
Seld-4GNiy.) Tlie 


[c] Assigument to vendor.— 
Where, after a sale of land, the ven- 
dor lends the purchaser money and 
takes back an assignment of the con- 
tract as security for repayment, with 


an agreement that the contract shall 
be forfeited if the money is not re- 
paid when it falls due, the transaction 
is an equitable mortgage. Fitzhugh 
v. Smith, 62 Ill. 486. 


[ad] Right to redeem (1) where 
contract has been reassigned by the 
assignee to the assignor as security 
on payment of debt, and termination 
of right on failure to do so see Jones 
v. Slocum, 4 N’Y.S: 821 [afi 29 N.E: 
LO83% L380, IN. 652) 15 C2) Ofeantas— 
signee of a purchaser of real estate 
contracting to make payments in in- 
stallments and to hold as tenant on 
sufferance, subject to removal as ten- 
ant holding over in case of default, 
who acquiesced for more than a year 
in a judgment of restitution, for de- 
fault, see Mills v. Wm. Drueke Co., 
137 N.W. 731, 172 Mich. 394. 

Otte Gilkerson y. Connor, 24 S.C. 

52. Absolute deeds as mortgages 
see Mortgages §§ 64-153. 

53. I11—Smith v. Cremer, 71 Ill. 
185; Fitzhugh v. Smith, 62 Ill. 486. 

Mich.—Meigs v. McFarlan, 40 N.W. 
246, 72 Mich. 194; Crawford v. Os- 
mun, 38 N.W. 573, 70 Mich. 561. 

Minn.—Niggeler v. Maurin, 24 N.W. 
369, 34 Minn. 118. 


Mo.—Hackett v. Watts, 40 S.W. 113, 
138 Mo. 502. 


Neb.—Scharman v. Scharman, 56 N. 
W. 704, 38 Neb. 39; Lipp v. South 
Omaha Land Syndicate, 40 N.W. 129, 
24 Neb. 692. 


Git en eR v. Wells, 1 Paige 
aS 

Or.—Lovejoy v. Chapman, 
6Sien 2s) Oreo ule 


oun a 


54. Hogarty v. Lynch, 19 N.Y.Su- 
per. 138. ; 
55. Polokoff v. Vebb, 198 N.W. 194, 


226 Mich. 541; Hogarty v. Lynch, 19 
N.Y.Super. 138; Morris v. Nyswang- 
er, 58 N.W. 800, 5 S.D. 307. 


[a] Evidence held sufficient to 
show that assignment was not abso- 
lute but given as security. Smith y. 
Cremer, 71 Ill. 185; Fifer v. Fifer, 99 
N.W. 763, 13 N.D. 20. 


[b] Evidence heid insufficient to 
require a finding that the assignment 
absolute on its face was only given as 


security. Polokoff v. Vebb, 198 N. 
W. 194, 226 Mich. 541. 

56. Few v. Pou, 124 S.E. 372, 32 
Ga.App. 620. 

57. Few v. Pou, 124 S.B. 372, 32 


Ga.App. 620. 
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due on the contract of sale, and he has an equitable 
lien on the piemises for the money so advanced.?® 
Where a party has an undivided half interest in a 
contract which is assigned for security, such party 
thereafter securing a loan and paying the balance 
due on the contract in order to prevent a forfeiture 
by the vendor should not be subordinated to the 
assignee who pays nothing to protect the contract.*° 
Where a bond for title is assigned as security for the 
payment of a debt, a proceeding by the assignee to 
foreclose and sell such interest and a purchase there- 
of by him vests in him the same right as if he had 
received an absolute and unconditional assignment 
of the bond.°° 


Liabilities of assignee. Mcre acceptance of a pur- 
chaser’s assignment of a land contract does not ren- 
der the assignee personally liable to the vendor®* 
especially where the assignment is given merely as 
security for debts.°? 


[§ 867] ec. Mode and Sufficiency.°* Under gen- 
eral rules** unless restrictions exist by reason of 
statute or by the contract of sale no particular mode 
or form is essential to effect a valid assignment of 
a contract of sale or bond for title by the purchas- 


58. Brayton v. Jones, 5 Wis. 117. [e] 


59. Evona Inv. Co. v. Brummitt, 


240 P. 1105, 66 Utah 82. the purchaser 
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Absolute or conditional assign- 
ment.—Under a contract reciting that 
“hereby assigns and 


[§§ 866-867 


er.6> According to some decisions an assignment 
may be made by written assignment®® or by deliv- 
ery simply, if bona fide done, and on sufficient consid- 
eration.°7 A vendor’s right to payments under the 
contract is assignable’S by any form of writing 
which expresses the intent of the parties.®® It is es- 
sential that there be a person in esse to whom a bond 
for title is assigned.7° Under general rules’! blanks 
left in an assignment may be supplied from the writ- 
ings as a whole.*? 


Acknowledgment. Under general rules,’* unless 
required by statute,74 an acknowledgment to an as- 
signment is not necessary to its validity’® as be- 
tween the parties thereto,7® at least where it is 
unnecessary to acknowledge the execution’’ of the 
contract of sale.7§ ‘ 


Seal.7° Where the bond for title or contract for 
the sale of land need not be under seal,®° an assign- 
ment thereof need not be under seal.3+ 


Recording. Under general rules®? it is not neces- 
sary that an assignment of a contract for the sale 
of land be recorded, unless this is required by the 
recording act.$% 


Starrs Mountain Iron Co., (Tenn.Ch. 
App.) 42 S.W. 497 (the purchaser 
of land from one holding under a title 


60. Wilson v. Fatout, 42 Ind. 52. 

61. See supra § 863. 

62. Treadway v. Western Cotton 
Oil & Ginning Co., (Ariz.) 10 P.(2d) 
StL. 

[a] Assumption of liability.—A 
purchaser’s creditor, taking an as- 
signment of a land contract as secu- 
rity for his indebtedness, was, in view 
of terms of the assignment contract, 
not liable to the vendor for the bal- 
ance of installments due, although the 
assignee, in the assignment contract, 
agreed to pay such installments and 
took possession. Treadway v. West- 
ern Cotton Oil & Ginning Co., (Ariz.) 
10 P.(2d) 371. 

63. Assignments: 


Generally see Assignments §§ 61-102. 


Conveyance by vendor operating as 
assignment see supra § 829. 


For security see supra §§ 866. 
Of bonds generally see Bonds § 87. 


Requirements of statute of frauds see 

Frauds, Statute of § 

64. See Assignments § 61. 

65. Hollywood Holding & Devel- 
opment Corporation v. Oswald, 5 P. 
(2d) 963, 119 Cal.App. 21; Culmback 
v. Stevens, 291 P. 705, 158 Wash. 675. 

{a] Assignment held sufficient.— 
Tumlin v. Tumlin, 70 So. 254, 195 Ala. 
457. 

{b] Assignment held insufficient.— 
(1) An assignment of the peach crop, 
by one holding land under a contract 
to buy, did not operate as an assign- 
ment of his contract, or any interest 
therein, and the assignee was not 
in privity with the parties to the land 
contract. Roullard Ve Rosenberg 
Bros. & Co., 224 P. 449, 193 Cal. 360. 
(2) A chattel mortgage on crops and 
on use and occupancy of lands did not 
assign the purchaser’s interest in a 
land contract to the extent of con- 
veyance therein, requiring the vendor 
to service notice of forfeiture on the 
assignee, where the purchaser had 
previously assigned the contract to 
another. O’Connor v. Hassett, 222 N. 
W. 530, 207 Iowa 155. 


transfers a contract of sale to an as- 
signee which contract the assignee 
assumes and agrees to perform, but 
that assignment shall be conditional 
on specified payment, assignment to 
be absolute if payment is made, oth- 
erwise to be void, the assignee’s obli- 
gation is absolute and does not be- 
come void for his benefit on his de- 
fault as the condition operates in 
favor of the assignor only. Rollton 
Syndicate v. Widlitz, 219 N.Y.S. 383, 
219 App.Div. 5387. 


{d] Identification of contract.— 
Where an assignment of a contract to 
convey land described the contract 
as one made between A, party of the 
first part, and B, of the second part, 
and the assignor executed another in- 
strument, assigning the “within con- 
tract” and describing the land, but 
such instrument was not attached to 
the contract, it was held that the first 
writing sufficiently identified the con- 
tract assigned, and if the second did 
not upon its face, it was sufficient for 
that purpose when considered in con- 
nection with the former assignment 
and both were sufficient to transfer 
the contract. Hickman v. Chaney, 118 
N.W. 9938, 155 Mich. 217. 

66. Merriman y. Polk, 5 Heisk. 
(Tenn.) 717; Robinson vy. Williams, 
3 Head (Tenn.) 540. 


[a] Assignment by indorsement on 
bond sufficient see Royce v. Carpen- 
ter, 66 A. 888, 80 Vt. 37. 


67. Merriman v. Polk, 5 Heisk. 
(Tenn.) 717; Robinson y. Williams, 3 
Head (Tenn.) 540. See Snapp v. 
Peirce, 24 Ill. 156 (where there is no 
written assignment of a bond, a con- 
veyance to the assignee by delivery is 
sufficient, when acted upon by the 
obligor.voluntarily, or in obedience to 
a court decree to connect a deed with 
the bond); Lynch y. Johnson, 2. Litt. 
(Ky.) 98 (where a holder of a title 
bond sells his equitable interest by 
articles of agreement and delivers 
the title bonds which are received by 
the purchaser, without assignment, 
the purchaser cannot afterwards 
avoid performance of his part of the 
contract on the ground that the bonds 
were not assigned); 
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bond, by the payment of the purchase 
money therefor, without an assign- 
ment of such bond, or other transfer 
of title, acquires only the rights of a 
parol purchaser). But see Foston v. 
Swanson, 138 N.E. 119, 306 Ill. 518 
(where an executory contract for the 
purchase of land was jointly taken 
in the name of a supposed. husband 
and wife at the husband’s request, 
the transfer of the mere possession 
of the agreement from the supposed 
wife to the husband, after it was dis- 
covered the wife had another husband 
living, had no legal effect to change 
the rights of the parties, or constitute 
a relinquishment of the wife’s inter- 
est in the agreement). 


_ [a] Delivery to one of several 
joint assignees is a delivery to all of 
them. Mayhew vy. Wilhelm, 229 N. 
W. 459, 249 Mich. 640. 
Jno Right to assign see supra § 

69. Culmback vy. 
705, 158 Wash. 675. 


70. Neal v. Harber, 134 S.E. 349, 
35 Ga.App. 631. 


71. See Contracts § 133. 

72. Sloman v. Cutler, 242 N.W. 735, 
258 Mich. 372. 

73. See Acknowledgments § 4 et 
seq; Assignments § 75. 

74. See statutory provisions. 

75. Barker vy. Pinson, 110 So. 465, 
215 Ala. 315. ° 


76. North Detroit Land Co. v. Ro- 
miniecki, 241 N.W. 221, 257 Mich. 239; 
Culmback y. Stevens, 291 P. 705, 158 
Wash. 675. 

77. See supra § 86. 

78. North Detroit Land Co. v. Ro- 
miniecki, 241 N.W. 221, 257 Mich. 239. 


79. Assignment generally see As- 
signments § 74. 


gecunn generally see Seals 56 C.J. p 


Stevens, 291 P. 


80. See supra § 84, 

81. Holman v. Criswell, 13 Tex. 38. 
82. See Assignments § 77. 

83. Wells v. Baldwin, 10 N.W. 427, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Agreements to assign. Under general rules,** 
where the purchaser agrees to assign a contract of 
purchase on the performance of certain obligations 
by the prospective assignee, no title vests in the 
assignee until such performance.*® 


A subcontract by the purchaser does not operate 
as an assignment.§°® 


Consideration. As is also noted elsewhere,®’’ ac- 
cording to some decisions, where an assignment of a 
contract of sale of land is in writing, the presump- 
tion obtains that the assignee gave to the purchaser 
some consideration.®® 


Acceptance by assignee. An acceptance of an as- 
signment®® of a written contract for the sale of land 
by the assignee may, it has been held, be by parol.®° 


[§ 868] d. Notice of Assignment.?t Under gen- 
eral rules,°? unless notice of an assignment by the 
purchaser is given the vendor he is not affected by 
it.° The notice must be sufficient.°* A notice to 
the vendor that the purchaser has deposited the con- 
tract and has agreed to assign the contract does 


28 Minn. 408; Early Times Distillery 3. 
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not bind the vendor to make inquiries as to whether 
the assignment has been executed.®®> A purchaser is 
not bound by an assignment of the contract by his 
vendor until he has been given notice of the assign- 
ment.°® 


[§ 869] e. Rescission of Assignment. Under gen- 
eral rules®? an assignee of a contract for the sale 
of land®’ may not rescind the contract of assign- 
ment without offering to restore what he has re- 
ceived.®® A right to rescind an assignment must, 
under general rules,! be exercised promptly.” 


[§ 870] 7. Purchasers from Purchaser*—a. In 
General. A purchaser under an executory contract 
for the sale of land may sell his interest* to a sub- 
purchaser® when the purchaser is so situated with 
reference to the land that he ean acquire the legal 
title thereto either by the voluntary act of the title 
holder or by action in court.® 


Subcontract or assignment. Under general rules‘ 
a subcontract by a purchaser to sell his interest 
under a contract of sale is not an assignment. A 


Mo.—Bales v. Hendrickson, (App.) 
290 S.W. 638; 


Co. v. Zeiger, 67 P. 734, 11 N.M. 221; 
Merriman & Smith v. Polk, 5 Heisk. 
(Tenn.) 717; Robinson y. Williams, 
3 Head (Tenn.) 540. 

[a] Vendor’s assignment of fu- 
ture payments is good, without ac- 
knowledgment: or recording, between 
parties and as to others, except bona 
fide purchasers. Culmback vy. Ste- 
vens, 291 P. 705, 158 Wash. 675. 

84. See Assignments § 63. 

85. Rankin v. Marion Phosphate 
Go., 12 F. (2a) 67. 

e6. See infra § 870. 

87. See Assignments § 92. 

88. Laffoon vy. Collins, 300 P. 808, 
212 Cal. 750. 

89. See Assignments § 93. 

90. Evans v. Stratton, 134 S.W. 
1154, 142 Ky. 615, 34 L.R.A.N.S. 393. 

91. Generally see Assignments §§ 
94-97. 

Notice: 

Generally see Notice 46 C.J. p 534. 
To purchaser by subsequent grantee 

see supra § 829.- 

92. See Assignments § 95. 

93. Bedtelyon v. Otis Orchards Co., 
179 P. 96, 106 Wash. 151; Shaw v. 
Foster, L.R. 5 H.L. 321. 

94. See case infra this note. 

[a] Insufficient notice.—Cultiva- 
tion of orchard by purchaser’s as- 
signee was not notice of assignment 
to vendor, who had not been notified 
of assignment. Bedtelyon v. Otis Or- 
chards Co., 179 P. 96, 106 Wash. 151. 


95. Shaw v. Foster, L.R. 5 H.L. 
821. 

96. Grace v. Kuebler, 11 Alta.L. 
295. 

97. See Contracts § 678. 

98. See supra §§ 841-866. 


99. Newell v. Rosenberg, 176 N.E. 
616, 275 Mass. 455. 

1. See Contracts § 670. 

2. Newell v. Rosenberg, 176 N.E. 
616, 275 Mass. 455. 

[a] Rescission held too late.—An 
assignee’s attempt to rescind the con- 
tract by tendering instruments re- 
ceived with a reassignment at the con- 
clusion of evidence in an action to 
recover money paid was _ too late. 
Newell v. Rosenberg, 176 N.E. 616, 275 
Mass. 455. 


Assignment by purchaser see supra 
§§ 841-866. 

Contracts relating to property see in- 
fra § 886. 

Devise of purchaser’s 
Wills [40 Cye 1046]. 

ea oe by purchaser see Mortgages 


interest see 


Pledge of purchaser’s interest see 
Pledges § 20. 

Purchaser from subsequent purchas- 
er of vendor see supra §§ 825-830. 

Rights and liabilities as between ven- 
dor and purchaser see supra §§ 816, 
817. 

Sales of personal property see Sales 
§ 605. 

Subsequent purchasers from vendor 
see supra §§ 825-830. 
4. Subject matter of sale in gen- 

eral see supra §§ 39-43. 


Title of purchaser see supra §§ 262- 
65. 


5. Ark.—Hill v. Heard, 148 S.W. 
254, 104 Ark. 23, 42 L.R.A.N.S. 446, 
Ann.Cas.1914C 403; Roach v. Richard- 
son, 104 S.W. 538, 84 Ark. 37; Strauss 
v. White, 51 S.W. 64, 66 Ark. 167. 


Cal.—Rogers Development Co. v. 
Southern California Real Estate Inv. 
Co., 115 P. 934,159 Cal.-735, 35 L.R.A. 
N.S. 543; Easton v. Montgomery, 27 
P=280) 90) Cals 307,25 Am:.S.R.. 123); 
Retsloff v. Smith, 249 P. 886, 79 Cal. 
443; Retsloff v. Smith, 249 P. 886, 79 
Cal.App. 443. 


D.C.—Lenman v. Jones, 33 App.D.C. 
Lb [RESO BYTES ONES a a4 BES ata BS aKa OF 
Ed. 89]. 

Fla.—Marion Mortg. Co. v. Gren- 
nan, 143 So. 761; Harris v. Zeuch, 137 
So. 185, 103 Fla. 183. 

Ga.—Street v. Lynch, 38 Ga. 631. 


Tll.— Miedema v. Wornhoudt, 123'N. 
BE. 596, 288 Ill. 537. 

Ind.—Baldwin v. Siddons, 90 N.E. 
1055, 46 Ind.App. 313 [reh den 92 N. 
BH. 349, 46 Ind.App. 313]. 

TIowa.—Durband v. Ney, 
385, 196 Iowa 574. 

Ky.—Benjamin v. Dinwiddie, 10 S. 
W.(2d) 620, 226 Ky. 106. 

Mich.—Wing v. McDowell, 
hioz 

Minn.—Greenfield v. Olson, 173 N. 
W. 416, 143 Minn. 275; Wilson v. Fair- 
child, 47 N.W. 642, 45 Minn. 208. 


191 N.W. 


Walk. 


Majors v. Maxwell, 96 
S.W. 731, 120 Mo.App. 281 


N.Y.—Cavalli v. Allen, 57 N.Y. 508. 

S.C.—Whitmire v. Boyd, 31 S.E. 
306,253: §:.C. Sub. 

Tex.—Durham vy. Breathwit, 121 S. 
W. 890, 57 Tex.Civ.App. 38. 

Wash.—Scott v. Farnum, 
639, 55 Wash. 336. 


104 P. 


Alta.—Rankin v. Wadleigh, 2 Alta. 
L. 469. 
[a] Where there are two vendors 


named in contract to sell, they are 
tenants in common of the equitable 
title, and one of them may pass his 
interest in it by his deed purporting 
to convey the land, so that his gran- 
tee may perform the conditions of the 
contract and be entitled to a convey- 
ance of the undivided interest in the 
land of such purchaser. Wilson v. 
Fairchild, 47 N.W. 642, 45 Minn. 203. 

{b] Recording’ subcontract.—That 
a purchaser’s subcontracts for the re- 
sale of portions of land were record- 
ed in the county where the land was 
situated was not, under Civ. Code § 
1213, constructive notice of their exe- 
cution to the vendor residing in an- 
other county. Goold y. Kishan Singh, 
263 P. 548, 88 Cal.App. 339. 

{e] Lease.—Where an executory 
contract provides that the purchaser 
shall have possession of the property, 
he has the right to lease it to others. 
Havens v. Alameda County, 157 P. 
821, 30 Cal.App. 206. 


6 Durband v. Ney, 191 N.W. 385, 
196 Iowa 574. 


7. See Assignments § 6 note 57. 


Assignment and sublease distin- 
guished see Landlord and Tenant § 83. 


gs. Lenman vy. Jones, 33 App.D.C. 7 
fiafi 32 S.Ct lsi.222 U.s-2 bl. 56 muoe 
89]; Bishop v. Barndt, 184 P. 901, 43 
Cal.App. 149; Smith v. Snodgrass, 
(Mo.App.) 246 S.W. 968; Park v. Me- 
Coy, 208 P. 1098, 121 Wash. 189. 


{a] Subpurchaser or assignee.— 
Where the owner of land contracts in 
writing to sell it, and the party agree- 
ing to purchase contracts in writing, 
in his own name, and without men- 
tioning the prior contract, to sell toa 
third person, and thereafter executes 
and delivers to such third person a 
deed of the land, in which the original 
owner does not join, the entire trans- 
action will be looked into to ascer- 
tain the intent of the parties, and the 
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subcontract is a separate and independent contract 
between the purchaser or his assignee and a subpur- 
chaser.® 


Sale of part of land. If a purchaser sells a por- 
tion of the premises, the vendor cannot be compelled 
to make a conveyance in separate parcels.'° 


[§ 871] b. Validity.‘ Mere intoxication of a pur- 
chaser under an executory contract will not invali- 
date his agreement that a third person take the con- 
tract unless he was so intoxicated as to be incapable 
of understanding the nature and effect of the agree- 
ment.” 


[§ 872] c. Operation and Effect'*—(1) In Gener- 
al. Where a purchaser subcontracts to sell his im- 
terest under a contract of sale to a subpurchaser, the 
transaction creates the relation of vendor and pur- 
chaser!* and does not establish a fiduciary rela- 
tion.15 The rule of caveat emptor'® applies.17 A 
subpurchase creates between the original vendor and 
subpurchaser a privity of estate,t® but does not, 
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in the absence of agreement, create a privity of con- 
tract.19 When the vendor is notified of the sale 
by the purchaser he holds the legal title subject to 
the equitable estate acquired by the subpurchaser.?° 


[§ 873] (2) Priorities between Subpurchaser.** 
Under general rules,?? as between subpurchasers un- 
der a land contract if their interests are otherwise 
equal, the equity prior in point of time prevails.?* 


[§ 874] (3) Rights of Subpurchaser?4—(a) In 
General. Where only the equitable title of the pur- 
chaser passes to a subpurchaser by virtue of a sub- 
contract, under general rules?®> a subpurchaser is: 
not a bona fide purchaser*® but takes only the rights 
of his purchaser?’ and is subject to all defenses good 
against the purchaser.?® For example, the vendor 
may set up against the subpurchaser fraud? of the 
purchaser.°° <A purchaser of land from a purchaser 
with notice of the terms of the contract between the 
original vendor and purchaser takes the land sub- 
ject to such terms,*! and, if the terms of the agree- 


vendor’s lien for the purchase price, 


grantee in the deed will be regarded 
as a subpurchaser, and not as an as- 
signee of the rights of the purchaser 
under the first contract, although the 
deed recites that such an assignment 
was made. Lenman v. Jones, 33 Apo. 
DiGe 7 Watl'32 S.Ct, 1834222) U.S. 51,56 
L.Ed. 89]. 

Subcontract as breach of covenant 
against assignment see supra § 845. 

9. Bishop v. Barndt, 184 P. 901, 43 
Cal.App. 149. 

10. Stone v. Pratt, 25 Ill. 16. 

ll. Walidity of contract of sale see 
supra §§ 104-178. 
. 12. Snittjer v. Paterni, 
175, 181 Iowa 961. 

Reality of consent in general see 
Contracts §§ 245-338. 

13. Effect of: 
Abandonment see supra § 297. 
Forfeiture or rescission by: 

Mutual consent see supra § 305. 

Purchaser see supra § 505°et seq. 

Vendor see supra § 411 et Seq. 

14. Mackenzie v. Seeberger, 76 F. 
NO Sera CO. CoA. 83. 

Subcontract and assignment distin- 
guished see supra § 870. 

15. Mackenzie vy. Seeberger, 76 F. 
108, 22 C.C.A. 83. 


165 N.W. 


16. See supra § 160 et seq. 

17. Mackenzie vy. Seeberger, 76 F. 
108, 22 C.C.A. 83. 

18. Pintard v. Goodloe, 19 F.Cas. 


No. 11,171, Hempst. 502 [aff 12 How. 
24, 13 L.Ed. 877]. See Bankers’ Mortg. 
Co. a Higgins, (Tex.Civ.App.) 4 S.W. 
(2d) 102 [rev on other grounds 13 S. 
W. (od) 683] (purchaser taking pos- 
session with knowledge of purchase- 
money note executed by predecessor 
and lien securing it, holds in privity 
with predecessor’s ‘vendor and con- 
sistently with his rights). 

Privity in estate see Privity § 3. 

19. Iowa.—Scott v. Habinck, 184 
N.W. 817, 186 N.W. 41, 192 Iowa 1213. 

Md.—Horwitz v. Kreuzer, 117 A. 
563, 140 Md. 414. 

Mich.—Oakman y. Marino, 217 N.W. 
794, 241 Mich. 591. 

Va.— Padgett v. Bon Air Realty Co., 
143 S.E. 291, 150 Va. 841. 

Wash.—Vera Land Co. v. Metcalf, 
170 P. 1012, 100 Wash. 306. 

Liability of subpurchaser to ven- 


1492: 


dor see infra §§ 879, 880. 

Privity of contract see Privity § 4. 

20,5 Alpers. vo Knieht, (Cals 8. Pe: 
446; Benjamin v. Dinwiddie, 10 S.W. 
(2d) 620, 226 Ky. 106. 

21. Priorities between: 
ar ct and subpurchaser see infra 

877. 
Assignees see supra § 850. 
Purchasers see supra §§ 825-830. 

22. See Equity § 210. 

23. Casteel v. Baugh, 66 S.W. 996, 
23 Ky.L. 1991; Dedeaux v. Cuevas, 
64 So. 844, 107 Miss. 7; McKillop v. 
Alexander, 45 Can.S.C. 551 [aff 4 Sask. 
L. 111]; Stephens v. Bannan, 6 Alta. 
L. 418. 

[a] Thus where the holder of a 
title bond sold his equity, executing 
to the purchaser a new title bond, and 
afterward attempted to sell his equi- 
ty to another, delivering to him the 
original bond, the equity of the first 
purchaser, being the older, must pre- 
vail. Casteel v. Baugh, 66 S.W. 996, 
23 Ky.L. 1991. 

24 Cross references: 

Adverse Possession § 276. 
Right to: 
Protest foreclosure of vendor’s lien 
see infra § 1221. 

Specific Performance § 75. 

Vendee’s lien see infra § 1589. 

25. See infra §§ 908, 909. 


Assignee as bona fide purchaser see 
supra § 852. 


26. Yett v. Houston Farms De- 
velopment Co., (Tex.Civ.App.) 41 S. 
W..(2d) 3053) Taylor v. Turner, (Tex. 
Civ. App.) 230) SxwW.7108l! “Spotts: we 
Whitaker, (Tex.Civ.App.) 157 S.W. 
Harper v. Hughes, (Tex.Civ. App.) 
143 S.W. 715; Slaughter v. Coke Coun- 
ty, 79 S.W. 8638, 34 Tex.Civ.App. 598. 

27. Ark.—Willm v. Dedman, 290 
S.W. 361, 172 Ark. 783. 


Ky.—Green River Chemical Co. vy. 
Iler, 131 S.W. 174, 140 Ky.‘359; Bright 
v. Sanford, 1 Ky.Op. 186. 


Mich.—Oakman vy. Marino, 217 N. 
W. 794, 241 Mich, 591. 


Tex.—yYett v. Houston Farms De- 
velopment Co., (Civ.App.) 41 S.W. 
(2d) 305. See Mozoch v. Sugg, 
(Commn.App.) 254 S.W. 770 [rev (Civ. 
App.) 240 S.W. 526 (if a vendee of 
land was not entitled to possession 
as against his vendor by reason of 


a grantee of such vendee is not en- 
titled to possession, and this is also 
true as against a grantee of the orig- 
inal vendor). 


Va.—Padgett v. Bon Air Realty Co., 
143 (S.E. 29%, 150 Van S41: 


[a] Improvements.—W here de- 
fendant knew, when he purchased 
property, that it did not belong to the 
grantor’s vendors, but that they only 
retained the legal title as security for 
the unpaid price, and that it was his 
grantor’s duty under his contract with 
plaintiffs to pay taxes and make re- 
pairs and certain improvements at 
his own expense, defendant could not 
recover for improvements made upon 
the property under his contract with 
his grantor and without plaintiff’s 
knowledge. Green River Chemical 
Co. v. Iler, 131 S.W. 174, 140 Ky. 359. 


[b] Rights of third person advanc- 
ing purchase money.—Where defend- 
ant contracted for the purchase of 
land, taking a deed therefor, which 
he never recorded, and procured mon- 
ey to pay the purchase price from a 
third person under an‘agreement that 
when the purchase price should be 
paid he would return his deed to the 
vendor, who would execute a deed to 
such third person, and the latter 
would hold the title until defendant 
repaid the money advanced, it was 
held that a purchaser from defendant 
could take no title to the land with- 
out first paying to such third person 
the amount advanced by him. Cobb: 
v. Trammell, 30 S.W.(2d) 482, 9 Tex. 
Civ.App. 527. 

[c] Where purchaser makes de- 
fault and surrenders possession and 
thereafter conveys to third party, and 
the vendor recognizes the validity of 
the third party’s title, the vendor can- 
not thereafter refuse to convey. 
Huffman v. Mulkey, 14 S.W. 1029, 78 
Tex. 556; 22) Am.S.R. Ti. 

28. Spotts v. Paes 8 
App.) 157 S.W. 42 

Vendor’s licn as against subpur- 
chaser see infra §§ 1136-1156. 

29. 
§ 117 et seq. 

30. Slaughter v. Coke County, 79 
S.W. 863, 34 Tex.Civ.App. 598. 
ie Ill.—F rye v. Partridge, 82 Ill. 

Ky.—Harris v. Calmes, 38 S.W. 6, 
100 Ky. 272, 18 Ky.L. 754; Sebree v. 
Green, 41 Sw. a9 Ons Ky. L. 479. 


(Tex.Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Fraud of purchaser see supra. 
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ment appear in the deed, all parties are bound there- 
by after the recording of the deed.?2, A purchaser 
from a purchaser in possession under a parol contract 
only acquires no title as against the owner until 
such owner conveys to his purchaser. 


[§ 875] (b) Against Vendor. Unless the vendor 
assumes the obligation,?4 a vendor not in privity of 
contract with a subpurchaser®® is not liable to the 
subpurchaser for the fulfillment of the contract be- 
tween the purchaser and subpurchaser.*® A sub- 
contract between an assignee of the purchaser and 
a subpurchaser does not entitle the subpurchaser to 
make payment to the vendor and demand perform- 
ance by the vendor until declared an equitable as- 
signment®* of the original contract.*® A vendor’s 
assignee need not convey to a subpurchaser until 
the purchase price is paid on the original contract®® 
although full payment by the subpurchaser is made 
on the subcontract.4° However, where a vendor who 
has contracted to sell Jand for the purpose of resale 
receives part of the proceeds paid by a subpurchaser 
in possession under a subcontract, equity will ren- 
der a decree that will do equity to all parties.*! 
Where there is no privity of contract, a subpurchas- 
er 1s not entitled to recover damages from the vendor 
on account of restrictions running with the land,*? 
or on account of detention of possession.4? On the 
vendor’s failure to make a proper conveyance a sub- 
purchaser may not recover from the vendor payments 
made to the purchaser but not received by the ven- 
dor.t# A subpurchaser charged with notice of a 
vendor’s lien is not entitled, in an action to enforce 
the lien,*® to the value of improvements erected on 
the land.4® Where a subpurchaser buys land with 
knowledge of a mortgage existing against it, he can- 
not ask the court to compel the vendor to deliver 
a better title than the contract calls for and a de- 


N.Y.—Turner v. Walker, 82 N.Y.S. | 173. 
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(2) The fact that part of the 
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fense in an action by the vendor for the purchase 
price, that the mortgage was foreclosed is immate- 
rial and properly stricken.*7? Knowledge of the ven- 
dor that the purchaser is to resell the land does not 
in itself serve to charge the vendor with responsi- 
bility for the methods and representations subse- 
quently used by the purchaser in reselling the land.*® 
However, where the owner of land agrees to sell for 
a certain sum, to be paid on condition that a third 
person to whom the purchaser wishes to sell shall 
be satisfied with the title, and by misrepresentation 
as to the title induces such third person to accept 
the conveyance, the owner’s lability is directly to 
such third person.*® 

[§ 876] (c) Against Purchaser. On the same 
principle that an ordinary contract of sale converts 
the owner of land into a trustee for the purchaser,®° 
a subsale converts the purchaser into a trustee for 
the subpurchaser.®! Where a subpurchaser agrees 
to purchase a part of land held by the purchaser 
under a bond for title, in an action by the subpur- 
chaser to recover from the purchaser money paid 
on the purchase price and for improvements a con- 
tention that the subpurchaser must tender to the 
vendor more than is owed to the purchaser is un- 
tenable.®? Where a subcontract involving the pur- 
chase of part of an undivided interest in land is 
made subject to an agreement executed between the 
purchaser and a copurchaser whereby the purchaser 
is entitled to buy his copurchaser’s interest, the sub- 
purchaser is not entitled to share in the interest 
subsequently transferred to the purchaser.®? 


For fraud. As is elsewhere noted,®* according to 
some authorities a mere statement made by the pur- 
chaser to the subpurchaser of a part of the premises 
from him as to what the property cost him or what 
he was to pay for it was not a fraud of which the 


W. 665, 231 Mich. 100. 


340, 40 Misc. 379. 

Tenn.—Hall v. Ashford, 6 Tenn.Civ. 
Nt 7 I 
Vt.—Tracy v. Hutchins, 36 Vt. 225. 
hie Hobson v. Whitlow, 80 Va. 


78 
[a] Where land is conveyed by 
escrow deed which by the contract 
is to be delivered at the grantor’s 
death on performance of certain con- 
ditions, a conveyance from the gran- 
tee during the grantor’s lifetime, be- 
fore performance of the conditions, 
at most operates as an assignment of 
the grantee’s rights under the con- 
tract. Sullivan v. Mefford, 121 N.W. 
569, 143 Iowa 210. 
Gilchrist v. 
Wis. 428. 


Foxen, 70 N.W. 


32. 
585, 95 


33. Brown v. Story, 21 S.E. 522, 94 
Ga. 288. 

34. Hartt v. Jahn, 196 P. 153, 59 
Mont. 173. 


[a] Sufficiency of assumption.— 
(1) A contract whereby the owner of 
Jand agreed to make conveyances to 
earry out contracts of sale made by 
the agent of the corporation, which 
had had a contract for the purchase 
of the land, but was unable to per- 
form its conditions, was merely a con- 
tract for the conveyance of the land 
to a subsequent purchaser from the 
original vendee, which did not make 
the owner liable for a supplemental 
contract between the corporaticon’s 
agent and a purchaser of the land. 
Hartt v. Jahn, 196 P. 153, 59 Mont. 


consideration for the purchase of land 
was an executory promise by one not 
the agent of the owner to lease the 
land on certain specified terms does 
not make the owner liable for non- 
performance of the supplemental con- 
tract, but the purchaser’s remedy is 
by action against the one whose 
promise he accepted. Hartt v. Jahn, 
supra. 


35. See supra § 872. 


SG. Hare Aves 6 Pel Doyen, 
Mont. 173; Vera Land Co. v. Metcalf, 
Owe ele welO0. Wash, ¥ 306. See 


Madison vy. Zabriski, 11 La. 247 (hold- 
ing that the purchaser is only subro- 
gated to his vendor’s action of war- 
ranty, and not that of nullity, rescis- 
sion, or damages for nondelivery 
against the latter’s own vendor); 
Leonard vy. Austin, 3 Miss. 888 (where 
A contracts to sell certain land to B, 
and B, at the request of A, consents 
to receive the title from C, who has 
nothing to do with the original con- 
tract, C incurs no liability beyond 
what is contained in his deed). 


37. Assignment by purchaser see 
supra §§ 841-866. 


38. Puziol v. Kastle, 203 N.W. 665, 
231 Mich. 100. 


[a] Vendors’ recognition of rights 
of subpurchasers in possession under 
contract with the purchaser, by par- 
ticipation in payments made and in 
conversations with them, entitled 
them to a hearing on the question of 
right to be subrogated to the purchas- 
er’s rights. Puziol v. Kastle, 203 N. 


39. Jefferson v. Wagman, 247 N.W. 
92, 261 Mich. 678. 

40. Jefferson v. Wagman, supra. 

41. Sheftall v. Johnson, 153 S.E. 
354, 170 Ga. 578. 

42. Oakman v. Marino, 217 N.W. 
794, 241 Mich. 591. 

[a] Remedy is against party who 
contracted to convey the land without 
restriction. Oakman v. Marino, 217 
N.W. 794, 241 Mich. 591. 

43. Scott v. Habinck, 184 N.W. 817, 
186 N.W. 41, 192 Iowa 1213. 

44. Ware v. Busch, (Fla.) 146 So. 
197; Indianapolis Junction R. Co, v. 
Bass, 12 S.W. 331, 11 Ky.L. 478. 

45. See infra § 1142. 

46. Runge v. Gilbough, (Civ.App.) 
87 S.W. 832 [aff 91 S.W. 566, 99 Tex. 
539, 122 Am.S.R. 659]. 

47. Steward v. Sirrine, 267 P. 598, 
34 Ariz. 49. 

48. American Rio 
Irrigation Co. vy. Bellman, 
App.) 272 S.W. 550. 

49. Thomas v. Schee, 45 N.W. 539, 
80 Iowa 237. 

50. See supra § 263. 

Purchaser as trustee for assignee 
see supra § 859. 


Grande Land & 
(Pex Give 


51. Cavalli v. Allen, 57 N.Y. 608. 

52. Ford v. Stroud, 64 S.E. 1, 150 
N.C. 3:62. 

53. Englestein v. Mintz, 177 N.E. 


746, 345 Ill. 48. 
54 See supra §§ 120 et seq. 
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latter could complain.®® 


[§ 877] (cd) Against Assignee.5* Under general 
rules,®>’ in the absence of consent®® as between a 
subpurchaser and an assignee of a contract for the 
sale of land the one who is prior in point of time has 
a better equity.°® The rule does not apply where 
the equities are unequal,®° or where the one prior 
in point of time is estopped®* or is guilty of negli- 
gence.°? A purchaser from the purchaser is enti- 
tled to the land as against a subsequent assignee of 
the contract of purchase who took with notice of 
the first purchaser’s rights.°? 


[§ 878] (4) Liabilities of Subpurchaser®*—(a) 
In General. Where a purchaser, having an interest 
in land under a contract, resells 1 on a subcon- 
tract and the vendor trades his interest to the sub- 
purchaser and another the purchaser’s remedy is on 
the subcontract.®® 


[§ 879] (b) To Vendor**—aa. In General. In 
the absence of agreement a subpurchaser is not per- 
sonally liable to the vendor.®* However, he cannot 
retain the land without payment of the considera- 
tion,®®’ particularly where he takes with knowledge 
that the property has been obtained without pay- 
ment of the purchase price.°® One purchasing tim- 
ber from a purchaser holding the land under a bond 
for title and removing it is not accountable to the 
vendor for the value thereof.7° Where a subcon- 
tract is canceled, an assignment thereof by the pur- 
chaser to the vendor confers no rights thereunder 
against the subpurchaser.‘? 


[§ 880] bb. Assumption of Liability.7? As is 
elsewhere noted,’*? according to some authoritics a 


55. Mackenzie v. Seeberger, 76 F.|] N.C. 362. 


VENDOR AND PURCHASER 


[§§ 876-880 


promise by the subpurchaser to the purchaser to pay 
the balance of the purchase money due to the orig- 
inal vendor may be enforced by the vendor.** How- 
ever, the subpurchaser’s personal liability to the orig- 
inal vendor cannot be extended beyond his engage- 
ment.7® 


Sufficiency of assumption. Before a subpurchas- 
er can be held to answer to the vendor there must 
be an explicit agreement on his part to do so,*® or 
else conduct from which the law implies such a 
promise.*7 A subpurchaser does not assume per- 
sonal responsibility to the vendor because he knows 
of the contract between the vendor and purchaser,‘® 
and that it will be forfeited if he does not pay on 
the subcontract,?® or because the payments under 
the subcontract correspond with those under the 
original contract,®° or because the subpurchaser has 
the right to make payments directly to the vendor*? 
or agrees that his payments should be paid to the 
vendor.®? 


Extent of obligation. If the subpurchaser assumes 
personal liability on the original contract he is bound 
for no more than the purchaser.*® 


Release. A subpurchaser under personal liability 
to the vendor is released therefrom by the vendor’s 
retention of the price paid and repossession of land 
on the purchaser’s default. Where a grantor holds 
lkis grantee’s notes for the purchase price of lands, 
secured by a vendor’s len, and a subsequent gran- 
tee assumes the payment of the notes, the taking 
of possession by the original grantor, after an elec- 
tion to rescind the contract, is a release of the gran- 


A bank’s agreement with a purchaser, 
after the execution of a deed of trust 


HOS 22 'C.GVAL-8 3: 
56. Priorities 
see supra § 850. 

57. See Equity § 210. 

58. Clayton v. Walton, 6 J.J.Marsh. 
(Ky.) 522. 

59. Mills v. Rossiter, 
156 Cal. 167. 

60. Mills v. Rossiter, supra; In re 
Green Caveat, 6 Sask.L. 6. 

61. Mills v. Rossiter, 103 P. 896, 
156 Cal. 167. 

62. See case infra this note. 

[a] In California Civ. Code § 3543, 
providing that ‘‘where one of two in- 
nocent persons must suffer by the act 
of a third he by whose negligence it 
happened must be the sufferer,” ap- 
plies. Mills v. Rossiter, 103 P. 896, 
156 Cal. 167. 

63. Crafts v. Aspinwall, 2 N.Y. 289. 

64. Liabilities of: 

Assignee see supra §§ 862-864. 
Purchaser to: 
Holder of encumbrances see supra 


between asvignees 


103, P. 896, 


SSS 2, S220 
Vendor after transfer see supra § 
816 


65. Wolrauch v. Lublin, 231 N.W. 
571, 251 Mich. 207. 

66. Liability under vendor’s lien 
see infra §§ 1136-1156. 

67. Ariz.mWeatherford v. Adams, 
251 P4538, 31 Ariz. 187. 

Ark.—Willm v. Dedman, 
361, 172 Ark. 7838. 

Ill.—Comstock v. Hitt, 37 Ill. 542. 

N.C.—Ford v. Stroud, 64 S.E. 1, 150 


290 S.W. 


Va.—Bumegardner v. Allen, 6 Munf. 
(20 Va.) 439. 

[a] Vendor succeeding to interest 
ef purchaser.—A subpurchaser of a 
land contract, who has paid nothing 
on the purchase price, is properly de- 
creed to pay whole thereof to the ven- 
dor, who has succeeded to the inter- 
est of the vendee in the original con- 
tract, on foreclosure thereof. Scheer 
v. Nelson, 205 N.W. 250, 113 Neb. 821. 

[b] Subpurchaser not entitled to 
withhold payments on notice from the 
original purchaser that the vendor 
had mortgaged the land where such 
knowledge of the purchaser is based 
on rumor. Crump v. McNeill, 14 Alta. 
L. 206. 

68. Pintard v. Goodloe, 19 F.Cas. 
No. 11,171, Hempst. 502 [aff 12 How. 
24, 13 LiEid. 877]. 

69. Pintard v. Goodloe, supra. 

70. Candler vy. Dodge County Lum- 
ber Co., 129 S.E. 289, 34 Ga.App. 289; 
Colquitt County Land Co. v. Rowell, 
119 S.B. 223, 30 Ga.App. 738. 

71. Adron v. Evans, 217 N.W. 397, 
52 S.D. 292, 59 A.L.R. 947. 


72. Assumption as creating’ sure- 
tyship see Principal and Surety § 34. 

Requirement of statute of frauds 
see Frauds, Statute of § 54 et seq. 


7%. Promise for benefit of thira 
person see Contracts §§ 808-820. 


74 Pintard v. Goodloe, 19 F.Cas. 
No. 11,171, Hempst. 502 [aff 12 How. 
24,13 L.Ed. 877]; Steward v. Sirrine, 
267 P. 598, 34 Ariz, 49; Lejeune v. 
Hebert, 4 La.Ann. 59; Beaver v. Cost- 
ley, (Tex.Civ.App.) 175 S.W. 761. 


[a] Assumption by mortgagee.— 


to it, to pay the balance due to the 
vendor, inured to the benefit of the 
vendor. Mackintosh vy. Stewart, 61 
So. 956, 181 Ala, 328. 


75. Delta County v. Blackburn, 93 
S.W. 419, 100 Tex. 51 [rev (Civ.App.) 
90 S.W. 902]. 

[a] hus, where one purchases 
land from a county amd the interest 
rate on the note is unlawfully reduc- 
ed by the county, and the land is 
thereafter sold to one who agrees to 
pay the note, such party is liable per- 
sonally only for the interest at the 
reduced rate. Delta County vy. Black- 
burn, 93 S.W. 419, 100 Tex. 51. [rev 
(Civ.App.) 90 S.W. 902]. 


76. Weatherford v. Adams, 251 P. 
453, 31 Ariz. 187. 


[a] Subject to payment of pur- 
chase money.—The purchase of land 
“subject to the payment of the pur- 
chase money and interest” due to the 
vendor is a covenant by the subpur- 
chaser to pay. Campbell v. Shrum, 3 
Watts (Pa.) 60. 


77. Weatherford vy. Adams, 251 P. 
453, 31 Ariz. 187. 


78. Weatherford v. Adams, supra. 

79. Weatherford v. Adams, supra. 

80. Weatherford v. Adams, supra. 

81. Henning v. Levin, 242 N.W. 
905, 259 Mich. 250. 

82. Weatherford y. Adams, 25i P. 
458, 31 Ariz. 187; Bumgardner v. Al- 
len, 6 Munf. (20 Va.) 439. 

83. Weatherford v. Adams, 251 P. 
453, ob Ariz, 187,” 

84 Weatherford v. Adams, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


i 
§§ 880-883] 


tee’s obligations on the notes.6° But a grantee who 
assumes payment of the vendor’s lien notes executed 
by his grantor is not released from hability by a re- 
conveyance to his grantor.°® 


[§ 881] 8. Crediters of Purchaser’’—a. In Gen- 
eral, The interest of a purchaser of land under a 
contract or bond for title may be reached and sub- 
jected to their claims by his ereditors in proper 
proceedings, although he has not received a deed 
and his title is only an equitable one.** Where a 
bond for title provides that the land shall not be 
subject to any debt created by the purchaser prior 
to a certain date, such provision is null and void.*?® 
Where a contract for the sale of land is abandoned 
by mutual consent of the parties®® no equitable in- 
terest remains in the purchaser which a ereditor can 
reach for the satisfaction of his debt,?? although it 
has been held that mutual rescission could not de- 
feat a claim acquired against the purchaser prior 
to rescission.°2 Possession .or use of land by a pur- 
chaser under a bond for title does not render the 
property liable for his debts .if such possession is 
not permitted with a fraudulent design to obtain 
eredit for him.®? A vendor who has given a bond 
to make title on payment must be paid before cred- 
itors of the purchaser can subject the land to the 
payment of their claims.®°* A lien reserved in a 
deed for the payment of a specified sum annually 
to the grantor is superior to the lien of creditors 
of the purchaser.®® Where a purchaser pays one 
of the purchase-money notes with his wife’s money, 
the vendor having knowledge thereof, the wife may 
recover the same from the vendor, although she has 


85. Mays v. Sanders, (Civ.App.) 
36 S.W. 108 [mod 87 S.W. 595, 90 Tex. 
132]. 

86., Hoeldtke v. Horstman, 128 S. 
W. 642, 61 Tex.Civ.App. 148 [aff 142 
S.W. 871, 104 Tex. 594, 40 L.R.A.N.S. 


98. 


VENDOR AND PURCHASER 


96. Chappell v. Boyd, 61 Ga. 662. 
$7. Rights and title of purchaser Ge 
see supra §§ 262-265. 6. 


First Bank of Juntura v. Sitz, 
1 P.(2da) 126, 1388 Or. 297 [adhered to 7, 
Bo EnG2d) 2425 Mos. Ore cols 
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aecepted a conveyance of the land from her husband 
while the title remained in the original vendor.®® 


[§ 882] b. Attachment. While in some jurisdic- 
tions the interest of a purchaser under a contract 
for the sale of land®? is not subject to attachment,°*® 
in other jurisdictions where part of the purchase 
price is paid by the purchaser his interest under 
the contract is subject to attachment,®® at least where 
made so by statute.t In some jurisdictions while the 
purchaser’s interest is not subject to execution? it 
is, under statute, subject to attachment. Under a 
statute making the interest of a purchaser under 
a contract upon condition to be by him performed 
or, on specified condition, subject to attachment, 
the interest is attachable after the condition is per- 
formed.t No interest exists in the purchaser sub- 
ject to attachment where there is no binding con- 
tract to convey® or where, prior to the attachment, 
the vendor and purchaser mutually abandon and 
cancel® the contract,? or where the purchaser as- 
signs® his contract® or forfeits! his interest.1t An 
attachment on the interest of the purchaser does 
not prevent him from performing his part of the 
contract.12. If the purchaser performs his contract, 
the attachment lien attaches to the interest in the 
property obtained.3 The fact that the contract is. 
not recorded is of no consequence as between the 
creditor and purchaser.1* 


[§ 883] c. Executionst*—(1) In General. The 
interest of a purchaser under a contract for the sale 
of land?* is ordinarily not vendible under execution 
against the purchaser,!7 unless by the provisions of 


392; Whittier v. Vaughan, 27 Me. 301. 
Dodge v. Beattie, 61 N.H. 101. 
Effect of mutual rescission see 
Supra § 305. 

W. F. Miller Co. v. Grussi, 98 


Reid v.}| A. 90, 90 Conn. 555. 


672]. 
87. Cross references: 
Creditors of: 


Buyer of personal property see 
Sales §§ 606, 1230-1232. 


Optionee see supra § 12. 

Vendor see supra §§ 832-834. 
Fraudulent Conveyances § 443 et seq. 
Purchaser’s interest as: 

Property vesting in trustee in bank- 

ruptcy see Bankruptcy § 212. 

Subject to: 

Creditors’ Suits § 92. 
Judgment lien see Judgments § 


917. 
Mechanic’s lien see Mechanics’ 
Liens § 27. 


Specific performance by creditors see 
Specific Performance § 67. 


88. Carlin v. Carlin, 8 Bush (Ky.) 
141; Bank of Tennessee v. Bilbrey, 3 
Baxt. (Tenn.) 7. 


89. Carlin v. Carlin, 8 Bush (Ky.) 
141. : 
90. Effect of rescission see supra 
§ 305. 
91. Fuller v. Hovey, 
(Mass.) 324, 79 Am.D. 782. 
92. Hickman v. Owens, :1 Ky.L. 
263. 
93. Ayer v. Bartlett, 6 Pick. (Mass.) 


2 Allen 


is 
94. Strickland v. Dent, 25 Ga. 42. 
95. Walker v. Prethoff, 2 Ky.L. 
390. 


Gorman, 158 N.W. 780, 37 S.D. 314. 


Equitable interests as subject to 
attachment generally see Attachment 
§ 367. 

89. Joseph v. Donovan, 157 A. 638, 
114 Conn) 79; \W. EF. Miller. Co. _v. 
Grussi, 98 A. 90, 90 Conn. 555. 


[a] Property purchased on condi- 
tion. Remedy of Gen. St. (1902) § 
834, touching attachment of property 
purchased on condition, is not appli- 
cable to realty, but solely to personal- 
ty.. W. F. Miller Co. v. Grussi, 98 A. 
9$0;°90 Conn. 555. 


1. Kan—Shanks v. Simon, 
714, 5% Kan. 385. 

Me.—Houston v. Jordan, 35 Me. 520; 
Wise v. Tripp, 13 Me. 9. 

Mo.—Neef v. Seely, 49 Mo. 209. 

N.H.—Johnson v. Bell, 58 N.H. 395. 

N.Y.—Higgins v. McConnell, 29 N. 
E. 978, 180 N.Y. 482. 

Wash.—State v. Superior Court for 
Chelan County, 280 P. 350, 154 Wash. 
10. - 


46 P. 


[a] Interest as “real property.”— 
Interest of purchasers under a con- 
tract giving right of possession and 
control over orchard lands is subject 
to attachment as “real property” un- 
der Remington Comp. Stat. § 659. 
State v. Superior Court for Chelan 
County, 280 P. 350, 154 Wash. 10. 

2. See infra § 884 note 40 [a]. 

3. Higgins v. McConnell, 29 N.W. 
978, 130 N.Y. 482. 

4. Whitmore v. Woodward, 28 Me. 


5 se Effect of assignment see Supra 


9. Lambard v. Pike, 83 Me. 141; 
Garr v. Hill, 9 N.J.Eq. 210. 


10. Forfeiture by vendor see supra 
§ 314 et seq. 


11. Brett v. Thompson, 46 Me. 
480; French Vv. Sturdivant, § Me. 246. 


12. Joseph v. Donovan, 157 A. 638, 
114 Conn. 79. 


13. Joseph v. Donovan, supra. 
14. Joseph v. Donovan, supra. 


15. Equitable interests as subject 
to execution generally see Executions 
See et seq; Justices of the Peace § 
o . 


Property purchased at judicial dr 
execution sale see Executions § 102. 

16. Rights and title of purchaser 
See supra §§ 262-265. : 

17. Fla.—Tischler v. Robinson, 48 
So. 45, 56 Fla. 699. 

Ind:.—Hutchins v. Hanna, 8 Ind. 533; 
Modisett v. Johnson, 2 Blackf. 431. 

Ky.—Allen v. Sanders, 2 Bibb 94; 
Burford v. Burford, 1 Bibb 305; Thom- 
as v. Marshall, Hard. 19. 


N.J.—Dodge v. Brokaw, 32 N.J.Eq. 


154; Vancleve v. Groves, 4 N.J.Eq. 
Bye Disborough v. Outcalt, 1 N.J.Eq. 
98. 


Or.—Holmes v. Wolfard, 81 P. 819, 
47 Or. 93. 

Tenn.—Norris v. Ellis, 7 Humphr. 
463; Shute v. Harder, 1 Yerg. 3, 24 


Am.D. 427. But see Lyle v. Longley, 


1084 [66 C.J.] 


an applicable statute'® such interest is made sub- 
However, it has been held that 
the equitable interest of a purchaser in actual pos- 
session under a land contract may be reached by a 
seizure and sale under execution.?° 
is no binding contract for the sale of land the pur- 
chaser has no interest subject to sale on execution.*? 
The levy of an execution on the interest of the pur- 
chaser does not entitle the creditor to a conveyance 
of the land on payment of the purchase price.?? 
der general rules?* a purchaser under an execution 
sale against a vendee under a bond for title acquires 


ject to exeeution.?® 


only the interest of the vendee.?# 


takes subject to the rights of the vendor.?° 


No payment. A purchaser under a land contract 
who has not paid any part of the purchase money 
has no interest subject to sale by execution.?® 


6 Baxt. 286 (interest of purchaser can- 
not be reached by execution where 
the pleadings are not framed with 
reference to such interest). 

Sask.—Foss v. Sterling Loan, 8 
Sask.L. 289, 21 Dom.L.R. 755, 8 West. 
Wkly. 569; Canadian Pacific R. Co. v. 
Silzer. 3 Sask.L. 162, [1910] 14 West. 
TER. 274. 
vas In Georgia see infra § 884 note 

a]. 

[b] In New York see infra § 884 
notes: 32) ECan 40) far: 

18. See statutory provisions. 

19. Colo.—Salisbury v. La Fitte, 
141 PB. 484, 57 Colo, 358. 

Me.—Stevens v. Legrow, 19 Me. 95; 
Jameson v. Head, 14 Me. 34. 

Md.—McMechen v. Marman, 8 Gill 
& J. 58: 

Minn.—Hook v. Northwest Thresh- 
er Co., 98 N.W. 468, 91 Minn. 482; 
Reynolds v. Fleming, 45 N.W. 1099, 
43 Minn. 513. 

Mo.—Davis v. Smith, 20 S.W. 344; 
Block v. Morrison, 20 S.W. 340, 112 
Mo. 343; Hammond v. Johnston, 6 S. 
W. 83, 93 Mo. 198; Lumley v. Robin- 
son, 26 Mo. 364. 

20. Rosenfield v. Chada, 10 N.W. 
465, 12 Neb. 25 (where, without men- 
tion of statute, it appears from the 
pleadings that the purchaser had an 
interest to the extent of several hun- 
dred dollars). 

21. Provident Life & Trust Co. v. 
Mills, 91 F. 435; Chadbourne v. Stock- 
ton (Say. etc, Soe, (Cal) 36° P. 127; 
Daugherty v. Cox, 13 Tex. 209. 

Interest of optionee subject to ex- 
ecution see supra § 12 


22. Logan v. Hale, 42 Cal. 645. 

23. See Executions § 789. 

24 Cromwell v. Craft, 47 Miss. 44. 
25. Cromwell v. Craft, supra. 


Priority between vendor’s lien and 
execution see infra § 1134. 


26. Sweeney v. Pratt, 39 A. 182, 
70 Conn. 274, 66 Am.S.R. 101; Brant 
v. Robertson, 16 Mo. 129; Roddy v. 


Hlam, 33 8.C.Eq. 343. 


[a] In Georgia see infra § 884 note 
36 [a]. 
27. Effect of rescission see supra 


§§ 305, 411, 505. 

28. Welch v. Richards, 2 N.W. 920, 
41 Mich. 593; Raffensberger v. Culli- 
son, 28 Pa. 426; Barton v. Rushton, 4 
S.C. Ea. 3738. 

[a] Attornment as tenant.— 
Where a purchaser in possession un- 
der a parol contract abandons his 


VENDOR AND PURCHASER 


When there 


Un- 


Such purchaser 


it is made so.?° 


rights under it, and attorns to his 
vendor as a tenant, there is no title, 
legal or equitable, remaining in him 
subject to execution. Wengert v. 
Zimmerman, 33 Pa. 508. 

29: Ford’ v. ‘Tallman, (35 -Ark./548; 
Rosenberger v. Jones, 24 S.W. 2038, 
118 Mo. 559; Bartlett v. Glascock, 4 
Mo. 62. 


30. Rights and title of purchaser 
see supra §§ 262-265. 


31. Effect of part payment on equi- 
table interest see supra § 746. 


2. Driver va Clarke, 13 Ala. 192; 
State Bank v. Macy, 4 Ind. 362; Bar- 
ton v. Rushton, 4 §8.C.Eq. 373. 


fa] Construction of statute.—Un- 
der Code (1886) § 2892, subjecting a 
defendant’s real property, to which he 
has a perfect equity, or an equity of 
redemption, to levy on execution, the 
interest of a purchaser in a land con- 
tract where the price has been only 


partially paid is not subject to execu-' 


tion. Opelika Bank v. Kizer, 24 So. 
11, 119 Ala. 194. 


sed In Louisiana see infra note 42 
Ie 


[ 

[c] In New York, prior to 1 Rev. 
St. pii44-sa4e TP Rev. (Step) face S47, 
making trust estates liable to execu- 
tion (compare Mississippi cases infra 
note 35 [a]), was applicable where 
the full purchase money had been paid 
(see infra note 40 [a]), but did not 
permit an execution levy on part pay- 
ment. Bogert v. Perry, 17 Johns. 351, 
8 Am.D. 411; Ellsworth v. Cuyler, 9 
Paige 418. 


[d] Im North Carolina, under Act 
(1812) subjecting equities of redemp- 
tion and trusts to sale under a fieri 
facias, the trust must be unmixed, so, 
while the purchaser’s interest is sub- 
ject to execution when the full pur- 
chase price is paid (see infra note 42 
[f]), it is not subject to. execution 
when any part of the price is unpaid. 
McPeters v. English, 54 S.E. 417, 141 
N.C. 491; May v. Getty, 53 S.Ey -75; 
140 N.C. 310; Hinsdale v. Thornton, 
75 N.C. 381; Hinsdale v. Thornton, 74 
N.C. 167; Ledbetter v. Anderson, 62 
Ni Citegiew wiUStLCeyy ICannolle. 5. Ne@y 
429; Jennings v. Hardin, 45 N.C. 275; 
Melton v. Davidson, 41 N.C. 194; Frost 
v. Reynolds, 39 N.C. 494; Badham y. 
Cox, 33 N.C. 456; Patterson v. Boden- 
hamer, 31 N.C. 96. 


33. Flanagan v. Daws, 7 Del. 476; 
Catlin v. Robinson, 2 Watts (Pa.) 373; 
Auwerter v. Mathiot, 9 Serg.&R. (Pa.) 
397; Mooring v. McBride, 62 Tex. 309; 
eta v. Lane, (Tex.Civ.App.) 56 S. 


34, See statutory provisions. 


Rescission of contract. 
the contract is rescinded without intent to defraud 
ereditors,?7 no interest remains in the purchaser 
subject to execution.?§ 

Transfer of property. If a purchaser under a title 
bond sells and conveys the land, it is not thereafter 
subject to sale on execution for a debt of the orig- 
inal purchaser.?° 

[§ 884] (2) Payment in Part or in Full. While 
in some jurisdictions the interest of a purchaser un- 
der a land contract,®® who at the time of levy has 
paid part of the purchase price,*! is not subject to 
execution,?? in other jurisdictions such interest is 
subject to execution,**® at least where by statute*4 


[$§ 883-884 


Where, prior to the levy, 


Statutes in some jurisdictions per- 


mitting a levy by execution after part payment by 
the purchaser have been repealed.** 


35. Ark.—Young v. Mitchell, 33 
Ark. 222; Hardy v. Heard, 15 Ark. 184. 


Cal.—Fish v. Fowlie, 58 Cal. 3738. 


Iowa.—Twogood v. Stephens, 
Iowa 405. 


Minn.—Hook v. Northwest Thresher 
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Co., 98 N.W. 463, 91 Minn. 482; Reyn- 
olds v. Fleming, 45 N.W. 1099, 43 
Minn. 513. 


Her oitinge 2 v. Robertson, 16 Mo. 
\ 

[a] In Mississippi (1) the interest 
of a purchaser under a land contract 
who has paid part of the purchase 
price is subject to execution under 
Code (1857) art 12 p 308 providing 
that “estates of any kind, holden or 
possessed in trust for another, shall 
be subject to the debts of the cestui 
que trust, whether such trusts be 
fully executed or not.” Adams v. 
Harris, 47 Miss. 144. (2y)- PRHory te 
Code (1857) art 12 p 308 the interest 
of a purchaser who had paid part of 


.the price was not subject to execu- 


tion. Harmon v. James, 15 Miss. 111, 
45 Am.D. 296; Thompson v. McGill, 
Freem. 401. (3) Under H. & H. p 349 
§ 29, which is substantially 29 Charles 
II ¢ 3 § 10, and which provides that 
“Estates of every kind, holden or pos- 
sessed in trust, shall be subject to 
like debts and charges of the persons 
to whose use, or to whose benefit they 
were or shall be respectively holden 
or possessed, as they would’ have been 
subject to, if those persons had owned 
the like interest in the things holden 
or possessed, as they own or shall 
own in the uses or trusts thereof” 
the interest of a purchaser who has 
paid part of the price was not vendi- 
ble under execution. Ellis v. Ward, 
15 Miss. 651; Delafield v. Anderson, 
15 Miss. 630; Moody v. Farr, 14 Miss. 
100; Goodwin v. Anderson, 13 Miss. 
730, 735. (4) Although subject to ex- 
ecution where full payment was made 
(see infra note 42 [e]). 


[b] Im Ohio (1) under Gen. Code § 
11655, providing that “land and tene- 
ments, including vésted interests 
therein, Sha llipe! ers se i- 
able to be taken on execution” the 
equitable interest of a purchaser un- 
der a land contract is subject to ex- 
ecution where part payment has been 
made. First National Bank v. Logue, 
106 N.E. 21, 89 Ohio St.°288, R.A. 
1915B 340. (2) Prior to the adoption 
of Gen. Code § 11655 the mere equi- 
table estate of a purchaser without 
possession was not vendible under ex- 


epee Haynes v. Baker, 5 Ohio St. 
36. See cases infra this note. 


[a] In Georgia (1) under Civ. Code 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Full payment. Under general rules** the interest 
of a purchaser under a contract for the sale of real 
estate?® who has paid the full purchase price at 
the time of levy®® is not subject to execution*® un- 
less by statute*! such interest of the purchaser -is 
subjected to levy by execution.#? 


[§ 885] 9. Right of Third Persons To Attack 
Contract. When the parties to a bargain and sale 
of real estate have made no objection to its validity, 
equity will not consider the objections of third per- 
sons whose rights are not affected.4® An agreement 
to sell lands will not be held fraudulent at the sug- 
gestion of a subsequent purchaser having actual 
notice of such agreement, unless the party actually 
defrauded thereby has taken measures to have the 
same set aside by a court of equity. Where a 
contract is assigned by the purchaser, and the ven- 
dor conveys to the assignee, an objection by a third 
person, holding under a lease in which such contract 
is expressly recognized, that such contract is invalid 
because executed on behalf of the purchaser by an 
agent without authority in writing, is without mer- 
it.4° In ejectment by a purchaser, where the vendor 
makes no objection as to the execution of the con- 
tract, defendant, who is a terretenant and claims 


(1895) §§ 5432, 5433, land held under | Power, 


bond for titles is not subject to ex- 
ecution sale as the property of the 
holder of the bond until he is in- 
vested with title. This act supersed- 
ed Code (1882) § 3586. Sloan v. Lof- 
tis, 120) SS.) 7815. 1577 Ga. 93; Ramey 


Ve) Denny, 466) SS: 79185 21383 -Gay 7515| 32 Fel); 
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10 Paige 
Cuyler, 9 Paige 418; 
berlain, 3 Paige 219; 
leans Bank, 2 Barb.Ch. 458. 
or to 1 Rev. St. p 744 § 4, where the 
full purchase price was paid under 
1 Rev. St. p 727 § 47 (See supra note 
the equitable 


562; 
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title to the property, cannot set up a defense that 
plaintiff has not complied with his contract with 
the vendor.*® 


[§ 886] 10. Contracts Relating to the Property.** 
A purchaser in possession under a contract of sale 
may contract with a third person for the use by 
such person of water or other privileges on the land, 
and the vendor cannot interfere so long as the pur- 
chaser is not in default under the contract of pur- 
chase, and there is no lessening of the security for 
the purchase money;** but it has been held that he 
cannot, without the consent of the vendor, create 
in third persons a right to ereet and remove build- 
ings placed on blocks and posts;*® nor, where he 
has stipulated in the contract of purchase not to 
cut timber, can he confer on a third person any 
right to cut timber or title to timber cut.°° A pur- 
chaser of land subject to a vendor’s lien may con- 
vey the timber thereon, and the buyer thereof will 
take an equitable title, subject to the superior rights 
of the original vendor, and such rights may not be 
extinguished by another conveyance by the purchas- 
er to another, who can take no greater interest than 
the purchaser had.°+ An agreement between co- 
owners of land that when patents are obtained for 


Ellsworth vy. 
Talbot v. Cham- 
Boughton y. Or- 
(2) Pri- 


est in the land, and the purchaser’s 
equity becomes complete, and the land 
is subject to levy and sale at the in- 
stance of any transferee of the unpaid 
note. Adams v. Cauthen, 39 S.E. 479, 
113 Ga. 1166. See supra note 36 [al]. 


{d] In Louisiana, without refer- 


interest of a) ence to any statute, the court held 


Shumate v. McLendon, 48 S.E. 10, 120 
Ga. 396; Black v. Gate City Coffin Co., 
41 S.E. 259, 115 Ga. 15; Green v. Hill, 
28 S.B. 692, 101 Ga. 258. (2) Under 
Code (1882) § 3586 (Code § 3528), pro- 
viding that “‘“‘Where a person holds 
property under a bond for titles and 
the purchase money .has been par- 
tially paid, the same may he levied 
on under judgments against such per- 
son, and the entire estate stipulated 
in the bond shall be sold,” sale by ex- 
ecution was permitted when part pay- 
ment was made. Stewart v. Berry, 10 
S.E. 601, 84 Ga. 177; Rawson y. Coffin, 
55 Ga. 348; Estes v. Ivey, 53 Ga. 52; 
Akin v. Freeman, 49 Ga. 52. (3) 
Code (1882) § 3586 did not authorize 
an execution where no purchase mon- 
ey has been paid. Akin v. Freeman, 
supra. See Bradwell v. Bainbridge 
Bank, 29 S.E. 756, 103 Ga. 242 (where, 
however, statute is not mentioned). 
(4) Under Code (1882) § 38586, pay- 
ment of interest on notes was not part 
payment. McEntire v. Berry, 11 S.E. 
UR oe CTE lees (5) Under Code 
(1882) § 3586 defendant in fieri facias 
must be a holder of a bond for title 
and statute is inapplicable where bond 
was made to a trustee of defendant 
in fieri facias. Goldman yv. Dent, 29 
Seb 13350102) (Gawes. 

37. See supra § 883. 

38. Rights and title of purchaser 
see supra §§ 262-265. 

39. Effect of full payment on equi- 
ta%ie title see supra § 746. 

40. Modisett v. Johnson, 2 Blackf. 
(ind.) 431. 

[a] In New York (1) under 1 Rev. 
St. p 744 § 4, the interest of a pur- 
chaser under a land contract is not 
subject to execution but can only be 
reached by filing a creditor’s bill aft- 
er the return of an execution unsat- 
isfied. Higgins v. McConnell, 29 N.I. 
978, 130 N.Y. 482; Bigelow v. Finch, 
17 Barb. 394; Bates v. Lidgerwood 
VES 0 Os tun Nc, Vi ins arifin v. 
Spencer, 6 Hill 525; Brewster v. 


purchaser under a land contract was 
subject to execution. Forsyth v. 
Clark, 3 Wend. 637; lilsworth v. Cuy- 
Jer, Supra. (3) However, the pur- 
chaser’s interest is subject to attach- 
ment (see supra § 882 note 38). 

41. See statutory provisions. 

42. Evins v. Sandefur-Julian Co., 
98 S.W. 677, 81 Ark. 70; Morgan v. 
Mouse, 53 Mo. 219; Neef v. Seely, 49 
Mo. 209. 

[a] Tender of purchase money.— 
Where a purchaser under a land con- 
tract tenders the purchase money he 
has an interest subject to execution. 
Anthony vy. Rogers, 17 Mo. 394. 


[b] In Alabama (1) Code (1876) § 
3209 subjects to levy by execution the 
interest of a purchaser who has paid 
the purchase money. Shaw y. Lind- 
sey, 60 Ala. 344. (2) Prior to the 
adoption of the code, the equitable 
title of the purchaser of land, who had 
paid the purchase money, but had 
not received a conveyance, could not 
be sold at law under execution against 


him. Fawcetts v. Kimmey, 33 Ala. 
261; Hogan v. Smith, 16 Ala. 600; 
Elmore v. Harris, 13 Ala. 360. See 


Collins v. Robinson, 33 Ala. 91 [foll 
Elmore v. Harris, supra, but where it 
does not appear whether or not full 
payment was made]. 

[ec] In Georgia (1) a purchaser 
under a bond for title who has paid 
the entire consideration has a legal 
estate subject to execution if not un- 
der 27 Hen. VIII (statute of uses) yet 
under 29 Car. II c 3 § 10 (see Mis- 
Sissippi cases infra 42 [e]) making 
trust estates liable to satisfaction of 
debts by execution. Pitts v. McWhor- 
ter, 3 Ga. 5, 46 Am.D. 405. (2) Where 
a purchaser under bond for titles pays 
two notes given for the price and 
the remaining one is transferred with- 
out indorsement or guaranty and 
without any transfer of title to the 
land to the transferee, this operates 
as a payment of the purchase money, 
the vendor ceases to hold any inter- 


that on payment of the balance of 
the purchase price the purchaser’s 
creditor acquires the right to subject 
the land to his execution. Prater v. 
Pritchard, 6 La.Ann. 729. 


[e] In Mississippi while under H. 
& H. 349 § 29 which is substantially 
29 Car. II ¢ 8 § 10 (see supra note 
35 [a]) the interest of a purchaser 
who had paid part of the price was 
not subject to execution (see supra 
note 35 [a]), under such statute full 
payment subjected the interest to ex- 
ecution. Thompson v. Wheatley, 13 
Miss. 499. See Georgia cases supra 
note 36 [a]. 

[f] In North Carolina while under 
the act of 1812 subjecting equities uf 
redemption and trusts to sale under a 
fieri facias the purchaser’s interest is 
not subject to execution after part 
payment (see supra note 35 [a]), such 
interest is, under the statute, vendi- 
ble under execution where full pay- 
ment of the price is made. Phillips v. 
Davis, 69 N.C. 117; Frost v. Reynolds, 
39 N.C. 494. 


43. Harrison v. Roberts, 6 Fla. 711. 


44. Maynor v. Lewis, Ga.Dec. Pt. 
II, 205. 


45. Heman v. Wade, 41 S.W. 740, 
140 Mo. 340. 


nie Stub v. Leis, 7 Watts (Pa.) 


ana Sale by purchaser see supra § 


_48. Baldwin v. Pool, 74 Ill. 97 (dig- 
ging raceway and building dam). 


49. Chandler v. Hamell, 67 N.Y.S. 
1068, 57 App.Div. 305. 
50. Lesser v. Dame, 26 So. 961, 77 


Miss. 798 (holding that where a pur- 
chaser had taken possession, but had 
stipulated that he would cut no wood 
except for fire, plaintiff acquired no 
title to cross ties cut by him under 
an agreement with the purchaser). 


51. Hatton v. Bodan Lumber Co., 
123 S.W. 163, 57 Tex.Civ.App. 478. 
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the land each party shall make good and sufficient 
deeds for all lots sold in the part patented to him 
may be enforced by the purchasers of the lots.°” 
Where a purchaser under a contract agrees to erect 
a building on the land contracted to be conveyed, 
and employs materialmen who expend money on the 
erection of the building, the vendor is not liable to 
such person on default by the purchaser under the 
contract.°3 Where a tenant in possession agrees to 
surrender possession to a contract purchaser of the 
land for a certain consideration, the tenant on sur- 
rendering possession may recover the consideration’ * 
irrespective of the validity of the tenant’s lease 
with the vendor,®® or the tenant’s right to assign 
the lease,®* or the fact that the vendor under the 
contract elected to forfeit the contract rather than 
to convey the premises.°* A purchaser of land un- 
der a conveyance from a tenant in common of an 
undivided interest in land having notice takes sub- 
ject to a contract between his grantor and the other 
tenants in common.°® 


[§ 887] 11. Trespass or Other Injuries to Prop- 
erty by Third Persens®*°—a. Right of Vendor. The 
right of action for injuries to land belongs to the 
owner of the land at the time the injuries oceur,®° 


52. Lamb v. Davenport, 14 F.Cas. 
No. 8,015, 1 Sawy. 609 [aff 18 Wall. 


[ce] 


of action under 
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Action for penalty.—The cause 
Rev. 
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and, unless the right of action is transferred to the 
purchaser on conveyance,®+ a vendor may recover 
damages after he has conveyed the land.°? Where 
the vendor retains possession, he may maintain an 
action for injury to the property which occurred 
after he had conveyed the land to a third party.** 
Where the security of a holder of a vendor’s lien 
is impaired by the acts of third persons, his remedy 
is not exclusively in equity,®* but, as in the case of 
a mortgagee,*® he may sue such third persons for 
damages.’ In order for the vendor to recover he 
must plead and prove that his security has been 
impaired or destroyed.*7 A vendor under a land 
contract may sue to recover damages for waste com- 
mitted on the premises by an assignee of the con- 
tract and purchasers from such assignee.®* After 
forfeiture of the contract by. the vendor®® the ven- 
dor may sue a third person for the value of gravel 
removed by third persons under contract with the 
purchaser.*° 


[§ 888] b. Right of Purchaser?1—(1) In General. 
An action for damages for injury to the land may 
be maintained against a third person by a purchaser 
in possession under a land contract.‘? A purchaser 
under a contract of sale who has acquired no pos- 


a tenant be in possession, and the 


St. § 4715a,| trespass be such as injures the free- 


307, 21 L.ad. 759]. 

53. Etchen v. Ferguson, 159 P. 306, 
59 Okl. 280. 

54. Halcomb v. Taylor, 
572, 190 Ky. 413. 

55. Halcomb v. Taylor, supra. 

56. Halcomb v. Taylor, supra. 

57. Halcomb v. Taylor, supra. 

58. Dazey v. Binkley, 121 N.E. 165, 
285,111: 513. 

[a] hus, where ple purchas- 
ed from an heir with knowledge that 
the heir had stipulated not to sue for 
partition for a given period, he was 
bound by the stipulation, as were the 
heirs. Dazey v. Binkley, 121 N.H. 165, 
28d Tl. 513. 

59. Cross references: 

Landlord and Tenant § 540 et seq. 
Right of: 

Purchaser under contract to sue for 
injury by fire of railroad see 
Railroads § 1325. : 

Vendor and purchaser to compen- 
sation on condemnation see Hmi- 
nent Domain §§ 292, 293. 

Sales of personal property see Sales 


§ 607 


227 S.W. 


60. Leavenworth v. Hunter, 117 So., 


122, 150 Miss. 750. 

Person entitled to sue generally sce 
Actions § 85 et seq. 

61. See infra § 889. 


62. McCay v. Parks, 79 So. 119, 201 
Ala. 647; Louisville, ete, R. Co. v. 
Hill, 22 So. 163, 115 Ala. 334; Irvine 
v. City of Oelwein, 150 N.W. 674, 170 
Towa 653, L.R.A.1916E 990; Bowie v. 
Herring, 89 N.W. 976, 116 Iowa 209; 
Shaw v. Robinson, 64 S.W. 620, 111 
iSyadion  GUulhyrGUCs Et 0.) Ve ELOvVo, 
(Tex.Civ.App.) 84 S.W. 275. 


{a] Wrongful occupancy.—One 
who has conveyed land has a right to 
sue for compensation for wrongful 
occupancy of the land before the con- 
veyance. Bowie v. Herring, 89 N.W. 
976, 116 Iowa 209. 


[b] frespass.—Shaw v. Robinson, 
64 S.W. 620, 111 Ky. 715. 


against a road supervisor to recover 
the penalty for digging a trench on 
a highway in front of a person’s en- 
trance to his building without cover- 
ing the same, vests in the owner of 
the land at the time the ditch is dug, 
and is not defeated by a subsequent 
conveyance of the property. Sell v. 
Firnsberger, 8 Ohio Cir.Ct. 499, 4 Ohio 
Cir.Dec. 100. 


63. Salisbury v. Western 
Carolina R. Co., 91 N.C. 490. 


North 


64. Mathews v. Silsby Bros., 201 
N.W. 94, 198 Iowa 1392, 37 A.L.R. 
aha a Ws 

65. See Mortgages § 637. 

66. Mathews v. Silsby Bros., 201 
N.W. 94, 198 Iowa 1392, 37 A.L.R. 
HG 

[a] Notice to purchaser.—A pur- 


chaser might sue in his own name 
for damages to property by removal 
of fixtures after his abandonment of 
the premises, and before foreclosure 
of vendor’s lien, and the vendor, su- 
ing for diminution of his security be- 
cause of such removal, must serve on 
the purchaser notice to prosecute ac- 
tion, or permit him to do so in his 
own name, to the prejudice of right 
or claim the purchaser has against 
defendants for damages. Mathews v. 
Silsby Bros., 201 N.W. 94, 198 Iowa 
1392, 37 A.L.R. 1116. 


67. Bond v. Kirby Lumber Co., 
(Tex.Civ.App.) 47 S.W.(2d) 891. 
68. Campeau v. Hobbs, 242 N.W. 


850, 259 Mich. 93. 


[a] Damages.—The vendors of 
land, from which timber was cut and 
removed by the purchaser from the 
assignee of the vendee’s interest in 
the contract, is entitled to recover 
damages for waste in the amount by 
which the fair market value of prop- 
erty was reduced. Campeau v. Hobbs, 
242 N.W. 850, 259 Mich. 93. 


[b] In Georgia, under Civ. Code 
(1910) § 4478, providing that ‘“‘the per- 
son having title to lands, if no one is 
in actual possession under the same 
title with him, may maintain an ac- 
tion for a trespass thereon; and if 


hold, the owner, or a remainderman 
or reversioner, may still maintain 
trespass,” a transferee of the vendor 
under bond for title could not sue for 
trespass, where the vendee was in pos- 
session, and the freehold was not in- 
jured. Citizens’ & Southern Bank v. 
eeeeels 142 S.E. 307, 38 Ga.App. 


Waste: 
Generally see Waste [40 Cyc 496]. 


By vendor or purchaser see supra §§ 
788, 789. ; 


_69. Effect of forfeiture or rescis- 
Sion see supra § 411 et seq. 


_70. Southern Pac. Land Co. v. Kig- 
gins, 293 P. 708, 110 Cal.App. 56. 

71. Waste committed by vendor 
see supra § 788. 


72. Ga.—Connally v. Hall, 10 S.E. 
738, 84 Ga. 196. 


Mich.—Witheral Mie Muskegon 
Booming Co., 35 N.W. 758, 68 Mich. 
48,13 Am.S.R. 325. 


Neb.—Gartner v. Chicago, ete. R. 
Co., 98 N.W. 1052, 71 Neb. 444. 


N.H.—George v. Fisk & Norcross, 
32 N.H. 32. 


N.J.—Freeman v. Headley, 33 N.J. 
Law 528. : 2 


N.Y.—Moore v. Taylor, 161 N.Y.S. 
480, 175 App.Div. 87 [rev 157 N.Y.S. 
921]; In re Boshart’s Hstate, 177 N.Y. 
S. 66%) LOW IMUSG® (6.9) itatt mney manos 
574, 188 App.Div. 788]. 


Vt.—Hough v. Patrick, 26 Vt. 435. 


[a] Nature of contract. — Where 
one in possession of real estate under 
contract of purchase sues for damage 
to land, he need not show the precise 
nature of his contract, if it is shown 
that when the damages accrued he 
was in possession under such a con- 
tract. Gartner v. Chicago, etc., R. 
Co., 98 N.W. 1052, 71 Neb. 444. 


[b] Im Kansas, under Code Civ. 
Proc. § 25 (Gen. St. [1909] § 5618), 
providing that every action must be 
prosecuted in the name of the real 
party_in interest, one who has ac- 
quired a town lot and entered into 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sessory rights at fhe time of the wrong complained 
of cannot maintain an action for injuries to the free- 
hold.*? If a purchaser brings an action which right- 
fully belongs to the vendor, a deed subsequently exe- 
cuted by the vendor will not save the suit.74 
possession at the time of the injury is apparently not 


necessary.*® 
Trespass.7® 


price has not been paid.7® 


possession under a contract to pur- 
chase may sue as owner for damages 
to the property. Garrett v. Beers, 155 
Repeal oiiKamn.) 255, LR ACL OLOr 12.8.9: 


73. Des Jardins v. Thunder Bay 
River Boom Co., 54 N.W. 718, 95 Mich. 
140; Moyer v. Scott, 30 Mich. 345. 


74. Moyer v. Scott, supra. 


75. Texas, ete., R. Co. v.’ Bullard, 
(Tex.Civ.App.) 127 S.W. 1152 (holding 
that where plaintiff at the time de- 
fendant railroad company burned the 
grass on the land in question had an 
enforceable contract to purchase the 
land, which he thereafter fully per- 
fected, he was entitled to sue for and 
_recover the damages sustained there- 
by, although his vendor had both title 
and possession at the time of the 
fire). 

76. Title and possession to support 
trespass in general see Trespass § 19 
et seq. 

77. Rights and title of purchaser 
see supra §§ 262-265. 

78. Cal.—Lightner Mining Co. v. 
Lane, 120 P. 771, 161 Cal. 689, Ann. 
Cas.1913C 1093; Alechoff v. Los An- 
geles Gas & Electric Corporation, 257 
P. 569, 84 Cal.App. 33. 


Ga.—Rosette v. Shelton, 126 S.E. 
242, 159 Ga. 422; Peterson v. Harper, 
78 S.E. 942, 138 Ga.App. 112. 


Mass.—White v. Livingston, 
Cush. 259. 

Minn.—Hueston v. Mississippi, etc., 
Boom Co., 79 N.W. 92, 76 Minn. 251. 


N.Y.—Inderlied v. Whaley, 20 N.Y. 
S. 183, 65 Hun 407; Rood v. New York, 
etc., R. Co., 18 Barb. 80; Conners v. 
Winans, 204 N.Y.S. 142, 122 Misc. 
824. 

Pa.—Miller v. Zufall, 6 A. 350, 113 
Pa. 325; Gotshall v. J. Langdon & Co., 
16 Pa.Super. 158; Walton v. Pollock, 
12" Pa.Com2 "6: 

Tex.—Hooper v. Hall, 30 Tex. 154. 

Ont.—Johnston v. Christie, 31 U.C. 
(OME ELA 


79. Rosette v. Shelton, 
242,159 Ga. 422. | 

80. See Trespass § 20. 

81. Williams v. Shade, 13 I1l.App. 
337; Gates v. Comstock, 65 N.W. 544, 
107 Mich. 546; Goetchins v. Sanborn, 
9 N.W. 437, 46 Mich. 330. 


[a] Insufficient possession. — An 
assignee of an agreement by trustees 
to convey land when the price should 
be paid has no such possession of the 
land as to enable him to maintain 
trespass against an agent of the trus- 
tees for removing gravel prior to such 
payment. Greve v. Wood-Harmon 
Co., 52 N.E. 1070, 173 Mass. 45. 


82. Jones v. Whitaker, 133 S.W. 
223, 141 Ky. 484. See Estell v. Cole, 
62 Tex. 695; Walker v. Cole, 24 S.W. 
76, 5 Tex.Civ.App. 179 (both cases 
holding that one in possession of land 


10 


126 S.E, 


A purehaser in possession of land 
under a real estate contract’? may maintain an ac- 
tion of trespass against a stranger to the title for 
injuries to the land,’® although the entire purchase 
Since the gist of trespass 
is the injury to possession,®® a purchaser under a 
Jand contract who does not have actual or construc- 
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Actual 


tive possession cannot maintain the action.8! 
who purchases an interest in a title bond cannot re- 
cover for trespass committed prior to the purchase 
of -his interest.§? 
tract is entitled to recover the whole of the damages 
to the land resulting from the trespass,®? and is not 
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One 


The purchaser under a land con- 


limited to the proportion of the purchase price actu- 


ally paid.54 


under a contract to purchase, which 
has become forfeited, is not responsi- 
ble to a subsequent purchaser for tim- 
ber cut by him on the land before 
the latter’s purchase). 


83. Hueston v. Mississippi, etc., 
Boom Co., 79 N.W. 92, 76 Minn. 251. 


84. Rosette v. Shelton, 126 S.E. 
242, 159 Ga. 422. 


85. J. H. Leavenworth & Son v. 
Hunter, 116 So. 593, 150 Miss. 245. 
See Southwestern Gas & Electric Co. 
v. Patterson Orchard Co., 20 S.W.(2d) 
636, 180 Ark. 148 (foreign corpora- 
tion’s right to recover damages from 
property owner for cutting down 
structures which “the corporation 
built under a void condemnation order 
passed to the corporation to whom the 
original corporation conveyed the 
property in its then condition); Rat- 
kewicz v. Kara, 103 A. 912, 89 N.J. 
Eq. 2038 [aff 102 A. 634, 88 N.J.Eq. 201 
(right of the vendor to sue an adjoin- 
ing owner for encroachment on land 
sold passes to the purchaser). 

[a] Possession of timber land.— 
The occupation or use of land avail- 
able for timber by a person’s grantor 
inures as much to the grantee’s in- 
terest as any other act and if such 
grantor would have the right to recov- 
er in action on account thereof, his 
grantee would have the same right. 
Eureka Min., etc., Co. v. Way, 9 Nev. 
349. 

[b] Sufficiency of transfer. — A 
deed conveying land with all rights 
of action accrued or to accrue for 
depredations and trespasses assigns 
the right of action for wrongfully cut- 
ting timber prior thereto. Bi rhe i i 
Leavenworth & Son v. Hunter, 116 So. 
593, 150 Miss. 245. 


Right to assign cause of action see 
Assignments §§ 52-58. 

86. See Actions § 303; Judgments 
§ 1244; Limitations of Actions § 251. 

87. Right of action for nuisance 
see Nuisances § 318. 

ss. U.S.—Northern Pac. R. Co. v. 
Murray, 87 F. 648, 31 C.C.A. 183. 


Ala.—Huntsville v. Ewing, 22 So. 
984, 116 Ala. 576. 


Colo.—Fort Lyon Canal Co. v. Ben- 
nett, 156 P. 604, 61 Colo. 111. 


Ga.—Allen v. Macon, etc., R. Co., 33 
S.E. 696, 107 Ga. 888; Central of Geor- 
gia R. Co. v. Sparks, 101 S.E. 716, 24 
Ga.App. 640; Smith v. Central of 
Georgia Ry. Co., 96 S.E. 570, 22 Ga. 
App. 572. See Southern Lumber Co. 
v. Edwards, 117 S.E. 252, 30 Ga.App. 
223 (although part of the injury to 
realty was perpetrated before plaintiff 
acquired title, where evidence of 
transfer of the claim to plaintiff was 
admitted without objection, its admis- 
sion and the court’s charge thereon 
was not ground for setting aside the 
verdict). 

Tll.—La Salle County Carbon Coal 


[§ 889] (2) After Conveyance. 
a provision for the transfer thereof,®® a right of ac- 
tion for permanent injuries*® to the property’? 
which exists in favor of the vendor does not pass to 
a purchaser under a conveyance so as to permit him 
to recover for such injuries.§§ 


Unless there is 


If, however, the in- 


Co. v. Sanitary Dist. of Chicago, 103 
N.B. 175, 260 Ill. 428; Illinois Cent. 
R. Co. v. Allen, 39 Ill. 205. 


Iowa.—Cary-Platt v. Iowa Plectric 
Co., 224 N.W. 89, 207 Iowa 1052; 
Irvine v. City of Oelwein, 150 N.W. 
674, 170 Iowa 653, L.R.A.1016E 990; 
Mathias v. Mathias, 149 N.W. 87, 167 
Iowa 81; Peden vy. Chicago, Rock Is- 
land & Pac. Ry. Co., 35 N.W. 424, 73 
Iowa 328, 5 Am.S.R. 680. 


Ky.—Payne v. Smith, 249 S.W. 995, 
198 Ky. 564; City of Richmond v. 
Gentry, 124 S.W. 338, 186 Ky. 322, 
136° Am\S.R. 255: 


La.—Aiken v. E. Sondheimer Co., 
115 So. 495, 165 La. 299; Bradford v. 
Richard, 16 So. 487, 46 La.Ann. 1530; 
Matthews v. Alsworth, 12 So. 518, 45 
La.Ann. 465; Clark v. Warner, 6 La. 
Ann. 408. 


Na ee v. Baltimore, 16 Ma. 

Mass.—Benjamin v. American Tel., 
etc., Co., 82 N.E. 681, 196 Mass. 454, 
13 Ann.Cas. 306. 


Miss.—Masonite Corporation Vv. 
Burnham, 146 So. 292; Leavenworth 
v. Hunter, 117 So. 122, 150 Miss. 750; 
rotted v. Seals, 29 So. 852, 78 Miss. 


Mont.—Watson v. Colusa-Parrot 
Min., etc., Co., 79 PP. 14, 31 Mont. 513: 


N.Y.—Litchfield v. Norwood Mfg. 
Co., 48 N.Y.S. 496, 22 App.Div. 569. 


N.C.—Daniels v. Roanoke R. & 
Lumber Co., 74 S.E. 331, 158 N.C. 418; 
ue v. Howell, 45 S.E. 539, 183 N.C. 


Pa.—Moore v. Lancaster, 62 A. 100, 
212 Pa. 642, 2 L.R.A.N.S. 819; Schuy-~ 
ree ete., Nav. Co. v. Decker, 2 Watts 

Tex.—Wichita County Water Im- 
provement Dist. No. 1 v. Pearce, (Civ. 
App.) 59 S.W.(2d) 183; Bowie Sewer- 
age Co. v. Vann, (Civ.App.) 59 S.W. 
(2d) 180; Boyd v. Schreiner, (Civ. 
App.) 116 S.W. 100; St. Louis South- 
western R. Co. v. Long, 113 S.W. 316, 
52 Tex.Civ.App. 42; Galveston, etc., 
R. Co. v. Parr, 28 S.W. 264, 8 Tex.Civ. 
App. 280. 


Vt.—Standlick vy. Downing, 60 A. 
657, 77 Vt. 382. 
Va.—Chesapeake, ete, R. Co. v. 


Chambers, 28 S.E. 872, 95 Va. 503. 


[a] Thus where a city surveyor 
gave a wrong grade to a property 
owner, and he built in accordance 
therewith and thereafter sold the 
property, if any right of action 
against the city existed in the orig- 
inal owner it did not run with the 
land, so as to authorize suit by his 
grantee. Moore v. Lancaster, 62 A. 
100, 212 Pa. 642, 2 L.R.A.N.S. 819 and 
note. 

[b] Apportionment of damages.— 
One sued in trespass by several plain- 
tiffs who were successive ownars of 


a 
. t ey 
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jury is a continuing one,®® as a 


sance,°® the purchaser may recover damages for the 
injury suffered by him from the continuation of the 
wrong after a conveyance.®! Where the purchaser is 
the owner of the land at the time of the injury, it is 
immaterial that he was not the owner at the time the 
instrumentality causing the injury was construct- 


ed 92 


[§ 890] 12. Actions between Vendor or Purchas- 
er and Third Persons®*—a. In General. 
er of land, who has received a conveyance, and who 
seeks to obtain possession from a third person, is 
entitled to the same remedy which his vendor would 
have had if the conveyance had not been made.*# 
Under general rules®® a mere stranger to a contract 
for the sale of land who is to derive only an inci- 


the land cannot determine how the 
damages awarded shall be anpor- 
tioned. Daniels v. Roanoke R. & 
Lumber Co., 74 S.B. 331, 158 N.C. 418. 

{c] Bar of statute of limitations. 
—A grantee cannot maintain an ac- 
tion for damages to premises con- 
veyed which accrued to his remote 
grantor and which is barred by limi- 
tations. Floyd v. Louisville, etc., R. 
Co., 80 S.W. 204, 25 Ky.L. 2147. 

{d] Right of vendor on repur- 
chase.—A vendor who has repur- 
chased from the purchaser the land 
sold, paying therefor more than he re- 
ceived, cannot recover damages for an 
injury to the land while the purchaser 
held the title, as if there had been 
merely a rescission of the original 
contract. Hopkinsville Bank vy. West- 
ern Kentucky Insane Asylum, 56 S.W. 
525, 108 Ky. 357, 21 Ky.L. 1820. 

Rights of action and claim passing 
with deed generally see Deeds § 276. 

89. See Actions § 302; Judgments 
§ 1244; Limitations of Actions §§ 249, 
250: 


90. See Nuisances § 318. 

91. Ala.—Birmingham vy. Land, 34 
So. 613, 137 Ala. 538. 

Ga.—Allen v. Macon, etc., R. Co., 
33 S.E. 696, 107 Ga. 838. 

Ind.—Sherlock v. Louisville, ete., 
R. Co., 17 N.E. 171, 115 Ind. 22; New 


Albany v. Lines, 51 N.E. 346, 21 Ind. 
App. 380 

Mass.—Benjamin v. American Tel. 
ete., Co., 82 N.E. 681, 196 Mass. 454, 
13 Ann.Cas. 306. 


Miss.—Chapman v. 
Miss. 476. 


N.C.—Matthews v. James Lumber 
Co., 122 S.E. 480, 187 N.C. 651. 


Pa —Calkin vr PostalsTel, Co., 
Pa.Dist. 305. 

Wis.—Sabine v. Johnson, 35 Wis. 
185. 

[a] hus one purchasing real es- 
tate after a telephone company has 
built a line thereon may, after a de- 
mand for the removal of the pole and 
wires, maintain trespass. therefor. 
Benjamin v. American Tel., etc., Co., 
82 N.E. 681, 196 Mass. 454, 18 Ann.Cas. 
306. 

[b] Action for mesne profits.—Un- 
der Code § 3, requiring actions to be 
prought in the name of the real party 
in interest, an action may be main- 
tained by a purchaser against tres- 
passers for mesne profits accruing 
after his purchase, and before deliv- 
ery of seizin, and pending ejectment 
by his grantor. Limberg v. Higen- 
botham, 17 P. 481, 11 Colo. 156. 

{c] Parol license.—Where a pri- 


Copeland, 55 


11 


continuing nui- 


Assignees of contract. 
considered,®* the assignee of a contract for the sale 
of land®*® may sue thereon in his own name.°® 


[§ 891] b. Particular Actions'—(1) Hjectinex 


dental benefit therefrom may not recover tor a 
breach of the contract.°® 


Subject to rules elsewhere 


In jurisdictions where a legal title is necessary to 


A purechas- 


legal title.* 


vate corporation obtains a parol li- 
cense from an owner of land to lay 
its water mains through it without 
compensation, a subsequent grantee, 
having notice of the mains, but dam- 
aged by their maintenance, may sue 
as for continuing trespasses. Jayne 
v. Cortland Water Works Co., 86 N.Y. 
Sovd571, 42 Misc. 263 [rev on other 
unde GoINEYeSe 1227 2 OF Ap pab in. 
AE 


$2. Ark.—Missouri Pac. 
v. Davis, 53 S.W.(2d) 851. 

Iowa.—Miller v. Keokuk, ete, R. 
Co., 16 N.W. 567, 63 Iowa 680. 

Ky.—Lexington & FE. Ry. Co. v. 
Crain, 207 S.W. 447, 182 Ky. 695. 

Okl1.—Pahlka v. Chicago, R. I. & P. 
Ry. Coy 1612k. 56445°62 OK 22:3; 


Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Clayton, 118 S.W. 248, 
54 Tex.Civ.App. 512; Gulf, etc., R. Co: 
v. Provo, (Civ.App.) 84 S.W. 275. 


Va.—Virginian R. Co. v. Jeffries, 66 
S.E. -731, 110 Va, 471. 


[a] FPlowage from improper con- 
struction of railroad. — A purchaser 
may recover for damages resuiting to 
the property from water by reason of 
improper construction of a railroad, 
although he purchased after the road 
was built Chicago, ‘éte.,. KR. Co.-V¥: 
Henneberry, 42 Ill.App. 126 [aff 38 N. 


Ry s ~-C@o: 


BE. 1048, 153 Ill. 354]; Sherlock v. 
Louisville, ete., R. Co., 17 N.E. 171, 
LS sind: 2/2: Mississippi ete: RacCo: 


v. Archibald, 7 So. 212, 67 Miss. 38; 
Omaha, etc., R. Co. v. Brown, 46 N.W. 
39, 29 Neb. 492; Wichita Valley Ry. 
Co. v. Marshall, (Tex.Civ.App.) 37 8S. 
W.(2d) 756; St. Louis Southwestern 
R. Co. v. Clayton, 118 S.W. 248, 54 Tex. 
Civ.App. 512; St. Louis Southwestern 
Re Con veeuone, rs Sewer onuG. be Mex: 
Civ Appi 42s GULe eur. (Rin Cony. 
Prowo,, \(Lex:-CimApps)  S8S4°uSiw, 62:75: 
San Antonio, ete., R. Co. v. Gurley, 
83. S.W: 842, 37 Tex.Civ.App. 283; 
Galveston; etc. hs) COnaVamarrss 2.84 Se 
W. 264, 8 Tex.Civ.App. 280; Bonner 
v. Wirth, 24 S.W. 306, 5 Tex.Civ.App. 
560; Virginian R. Co. v. Jeffries, 66 
SMa side LO pMian 47al. 


93. Cross references: 

Actions generally see Actions 1 C.J. 
p 916. 

Cancellation of instruments see Can- 
eellation of Instruments 9 C.J. p 
1154. 

Reformation of instruments see Ref- 
ormation of Instruments 53 C.J. 
p 901. 

94. Webb v. Seekins, 21 N.W. 814, 

62 Wis. 26. 

95. See Contracts § 805. 
96. Crandall v. Payne, 39 N.E. 601, 


support an action of ejectment? a purchaser, having 
a mere equitable title before conyeyance,*® cannot 
maintain such an action; nor can an equitable title 
be set up as a defense as against the holder of the 
In jurisdictions where an equitable 
title is sufficient® the action may be maintained if 
the purchaser is entitled to the immediate posses- 
sion;® and, on the other hand, the equitable title of 


154 Ill. 627. 
97. See Assignments §§ 185-206. 
98. See supra §§ 835-869. 


99. Brown v. Chambers, 12 
697; Neyfong v. Wells, Hard. 
561; Conn v. Jones, Hard. (Ky.) 8; 
Cook v. Bell, 18 Mich. 387; Howlett 
v. Broder, 7 Sask.L. 149. See Hamil- 
ton v. Brown, 18 Pa. 87 (suit in the 
name of the assignor). 

[a] Necessity of entire interest.— 
Under Rey. St. c 146 § 2 an assignee 
of a vendor suing for the purchase 
money must possess at the time of the . 
suit the whole and entire beneficial 
interest in the debt. John Deere Plow 
Co. v. Tweedy, 7 Sask.L. 39. 

1. Cross references: 

Forcible entry and detainer by pur- 
chaser see Forcible Entry and De- 
tainer § 70. 

Quieting title by vendor purchaser 
see Quieting Title §§ 80-83. 

Specific performance by assignee see 
Specific Performance §§ 71-73. 

Trespass see supra §§ 887-889. 

Trespass to try title see Trespass To 
Try Title § 8. 

2. See Ejectment § 36. 

3. Young v. Latham, 81 So. 
132 Ala. 341; 
UT eATars 415 

Rights and title of purchaser see 
supra §§ 262-265. 

4 See Ejectment § 82. 

5. See Hjectment § 36. 

6. U.S.—Melenthin vy. Keith, 17 F. 
5 McCrary 403 (Minnesota). 
Cal.—Stephens vy. Hambleton, 47 P. 


448, 
Trammell vy. Simmons, 


51 


Kan.—Jones v. Hollister, 32 P. 1115, 
51 Kan. 310. 

Mich.—QKuite v. Lage, 116 N.W. 467, 
152 Mich. 638, 125 Am.S.R. 421. 


N.Y.—Conners v. Winans, 204 N.Y. 
S. 142, 122 Misc. 824. 


Okl.—Landrum v. Landrum, 151 P. 
479, 50 Okl. 746. 


Or.—Kingsley v. United Rys. Co., 
1338nBe. 785; 66 Or750: 


Pa.—Ohio River Junction R. Co. v. 
Pennsylvania Co., 72 A. 271, 222 Pa. 
573; Williams v. Landman, 8 Watts 
&\S. 55. 

Tex.—Spaulding v. 
App.) 35 S..W. 407. 


Wyo.—Anderson y. Rasmussen, 36 
P. 820, 5 Wyo. 44. 


Anders, (Civ. 


bovine Vv. (Crosby, 77 U.6.@:B: 
[a] Proof of vendor’s title is 


necessary to sustain ejectment by the 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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a purchaser, if he is entitled to possession there- 
under, is a sufficient defense in an action of eject- 
ment by the holder of the legal title. A purchaser 
in possession under a contract of purchase may main- 
tain ejectment against a stranger wrongfully enter- 
ing.’ A purchaser under a contract providing that, 
if he failed to perform any part of it, the vendor 
should immediately have the right to declare it void 
and take possession, cannot, without proving that 
he made payment as stipulated in the contract, main- 
tain ejectment against a subsequent grantee of the 
vendor, who has taken possession under his deed; 
his remedy, if any, in the absence of such proof, be- 
ing in equity.® 

{§ 892] (2) Injunction. A purchaser’s equitable 
title to land?° will entitle him in a proper case to 
maintain a suit to enjoin trespass, waste, or other 
injury to the land by a third person.1t A purchaser 
of lands with knowledge that another who is in pos- 
session is the equitable owner thereof will be en- 
joined from ejecting such owner.12 A vendor who 
has brought ejectment against the purchaser is not 
entitled to an injunction restraining a third person 
from removing fish placed by him in a pond con- 
structed on the premises by the purchaser.*? 


[§ 893] (3) Calling Vendor in Warranty. In 
Louisiana plaintiff cannot, either in a petitory ac- 
tion or in an action of boundary, call his vendor in 
warranty.14 

[§ 894] ce. Defenses—(1) As against Ejectment. 
In ejectment by a vendor against a purchaser from 
the purchaser, where the first purchaser has not paid 
any part of the purchase money, or made valuable 
improvements, defendant cannot set up the weak- 
ness of the title of the first vendor in defense of his 
own possession ;?° nor that he has paid a part of the 
purchase money to the first purchaser, where the 
first vendor was not connected with the purchaser 
in the second sale.!® : 


[§ 895] (2) Set-Off. In successive sales the last 
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purchaser may pay off the original vendor’s debts 
encumbering the property and offset them against 
the price.1? 

[§ 896] d. Rights of Party Not Represented in 
Litigation. A deed by a grantor of land to which 
another is equitably entitled is good as against one 
who is in no way connected with the equitable ti- 
tle.1S The rights of a third person, who by answer 
claims title to certain land by virtue of a tax deed, 
cannot be passed on in an action seeking judgment 
for the purchase price, and that the same be de- 
clared a lien on the land.t® In an aetion by the ven- 
dor against a holder in escrow of the purchase mon- 
ey, it is error to pass on the rights of the purchaser, 
he not being a party to the suit.2° A purchaser is 
not bound by a verdict in ejectment rendered against 
his vendor after the purchaser had taken title.24 


[§ 897] e. Estoppel??—(1) Of Record. Where a 
vendor who had agreed to convey land afterward 
conveyed it to a third party, an action of covenant 
by the first purchaser against the vendor does not 
estop him from suing the second purchaser in eject- 
ment.?® An answer by a purchaser in a suit against 
him to recover the land by a second purchaser of 
the vendor, alleging an outstanding title as an excuse 
for his default in paying the purchase money, and 
praying that the vendor be made a party and requir- 
ed to litigate such title, is a sufficient notification of 
his claim and demand to defend the title upon his 
vendor, especially where he answers, admitting the 
outstanding title and that it is a eloud on defend- 
ant’s title.** A distributee of purchase money can- 
not dispute the purchaser’s title.?5 


[§ 898] (2) In Pais. A vendor is not estopped 
to deny the title of a lessee from the purchaser by 
permitting the purchaser to advertise the property 
as though it were legally his, the lessee having full 
knowledge of the contract.2¢ 


[§ 899] f. Time To Sue, Limitations, and Laches. 
In an action by the assignee of a purchaser under a 


purchaser against a person who has 
been in the actual occupation of the 
premises from a time prior to the 
date of the contract, as title in the 
vendor will not be presumed from 
the fact that he has entered into the 
contract to convey the same at some 
future time. Anderson v. Rasmussen, 
36 P. 820, 5 Wyo. 44. 


[b] Showing as to possession.— 
Ohio River Junction R. Co. v. Penn- 
Sylvania Co., 72 A. 271, 222 Pa. 578. 


{c] Compliance with contract by 
purchaser.—(1) In ejectment by one 
claiming under a bond for title he can- 
not assert an interest in the land 
against one holding under his vendor 
without showing compliance with 
terms of his bond. Lytle v. Anchor 
Duck Mills, 45 S.E. 271, 117 Ga. 869. 
(2) But it has been held that where, 
in ejectment by a purchaser, the ven- 
dor makes no objection as to the exe- 
cution of the contract, defendant, who 
is a terretenant and claims title to 
the property, cannot raise an objec- 
tion to the evidence that plaintiff has 
not complied with his contract with 


the vendor. Stub v. Leis, 7 Watts 
(Pa.) 43. 
{d] Ejectment by one paying pur- 


chase money for nurchaser.—In Penn- 
sylvania one who has purchased and 


[66 C. J.—69] 


paid for land for the benefit of an- 
other, whom he allows to take posses- 
sion, holding the legal title, however, 
as security for the purchase money, 
may enforce the payment of the pur- 
chase money by ejectment. Reed v. 
Murray, 11 Pa. 334; Hewitt v. Hul- 
ines dal Pa ene 

7- Willis v. Wozencraft, 
607. See Ejectment § 82. 


8. Murphy v. Loomis, 26 Hun (N. 
LYE EG 5 9s 

9., Bennett v. Gray, 36 N.Y.S. 372, 
92 Hun 86. 

10. Rights and title of purchaser 
See Supra §§ 262-265. 


22 Cal. 


11. See Injunctions § 147. 
12. McRae v. McMinn, 17 Fla. 876. 
[a] Injunctions against action of 


ejectment.—Smith v. Spencer, 73 Ala. 
299. 


Persons who may be enjoined gen- 
erally see Injunctions § 69. 


18. Robens vy. Barrett, 21 N.Y.S. 
124, 66 Hun 189 [aff 39 N.H. 21, 143 N. 
Wao-toil. 

14. Clapham v. Clayton, 43 So. 36, 
118 La. 419; Foote v. Pharr, 38 So. 
885, 115 La. 35. 

[a] Limited to claim for damages. 
—Where part of the land sold is in 


the adverse possession of defendant 
in a_petitory action or action of 
boundary, plaintiff cannot call in his 
Own vendor for the purpose of con- 
demning the latter to deliver posses- 
sion of the land in controversy, but 
the right of action of the purchaser 
against his vendor in such a case is 
limited to a claim for damages. Clanp- 
ham y. Clayton, 43 So. 36, 118 La. 419. 


eo Jackson y. McGinness, 14 Pa. 
ool. 
16. Jackson vy. McGinness, supra. 
17. Mitchell v. Johnson, 8 La. 525. 
18. Herndon v. Reed, 18 S.W. 665, 


82 Tex. 647. 


19. Waite v. First German Evan- 
gelical Presb. Church, 8 Ohio S.&C.P. 
158, 6 Ohio N.P. 434. 


20. Griffith v. Winborne, 
855, 105 N.C. 403. 


21. Blackmore v. Gregg, 10 Watts 
(Pa.) 222, 36 Am.D. 171. 


22. Estoppel generally see Estop- 
pel 21 C.J. pi 1052. 

23. Findlay v. Keim, 62 Pa. 112. 

24. Estell v. Cole, 62 Tex. 695. 


10 S.E. 


25. Potter vy. Hoppin, 10 Phila, 
(Pa.) 396. 
26. Marvel y. Ortlip, 3 Del.Ch. 9. 
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land contract against the vendor?’ the assignee is 
not barred by laches from recovering for fraud of 
his assignor by his delay where his attorney advises 
the delay and the assignee is ignorant of the true 
situation.?§ 


[§ 900] g. Parties. In a suit in equity by the 
claimant of an encumbrance against a purchaser 
having notice, a person who joined the vendor in 
the deed for the purpose of relinquishing a collat- 
eral claim need not be made a party.”® Although 
the vendor of land reserves a lien thereon for the 
purchase money, the purchaser has an equitable in- 
terest therein which cannot be divested by a judg- 
ment against the vendor for the land to which the 
purchaser is not a party.*° In a suit by the pur- 
chaser of land at an administrator’s sale, brought 
to divest the title out of an adverse purchaser, the 
heirs of the intestate are not necessary parties.** 
Where part of the consideration for a deed was a 
promise by the grantee to pay debts of the grantor, 
the grantor was a proper party to an action by one 
of his creditors against the grantee to enforce the 
agreement of the latter.*2 In an action by an as- 
signee of a subpurechaser to recover a down pay- 
ment? in which plaintiff’s immediate vendor set up 
the defense that if he were liable to plaintiff the 
original vendor and purchaser would be liable to 
him, the original vendor is a necessary party.** 


Assignees of contract.2> In an action by an as- 
signee of a purchaser against the vendor for dam- 
ages for failure to convey, a party who cannot be 
prejudiced is not a necessary party.°® Where the 
assignee of a bond to convey pays a part of the 
price which had been paid by the assignor before 
the assignment, on a bill against the obligor to re- 
cover the amount of the payment the assignor of the 
bond is not a necessary party.®’ Where, in a ven- 
dor’s suit against the vendee’s assignee, praying for 
a receiver and sale of the property, title to which the 


27. Right of assignee against ven- 40. 


dor see supra §§ 853-856. 


[a] 


VENDOR AND PURCHASER 


Allegations 
cient.—(1) To allege, 


[$§ 899-902. | 


vendor retained, and the application of the proceeds 
to the purchase-money debt, the petition does not 
show any assumption of the debt by defendant or 
relinquishment of the vendee from the payment, the 
vendee is a necessary party.®® 


[§ 901] h. Pleading. General rules with regard 
to pleading®® are applicable.4° To a petition alleg- 
ing that an assignee of a purchaser assumed the 
debts to the vendor,*! a special demurrer to the suf- 
ficiency of the allegation on the ground that the 
contract of assumption and the consideration were 
not pleaded should be sustained.*? In an action 
for damages by an assignee of the purchaser against 
the vendor,*? an allegation that the assignee com- 
plied with his obligations is not necessary where it 
is alleged that the vendor had no title to convey.** 


[§ 902] i. Evidence. Where a party relies on an 
assignment of a contract for the sale of land, the 
burden is on him to establish by competent evi- 
dence the existence of such assignment.t° Where 
the purchaser claims damages for wrongful deten- 
tion of the land by the vendor, the burden is on the 
assignee of the vendor*® to show that the vendor 
really assigned his whole interest in the land and in 
the purchase money, so as to prevent any set-off in 
favor of the purchaser’s claim.’ In a contest be- 
tween the holder of the legal and the equitable title, 
the burden is on the holder of the equitable title to 
show that the person acquiring the legal title did 
so with notice of the equitable title.*8 


Admissibility. General rules governing the ad- 
missibility of evidence*® apply.*° Where a written 
assignment of the contract rights of the purchaser 
contains no provision by which the assignee assumes 
liability for the unpaid purchase price,* oral evi- 
dence that he assumed and agreed to pay it is inad- 
missible.°* In a vendor’s action for waste against 
a purchaser’s assignee, evidence bearing on the good 
faith of the assignee in selling timber from the land 


held = suffi- 


: L 46. Assignment by vendor 
in an action 


see 
supra §§ 835-840. 


2 Tle Equi Mea x,| On a contract to assume payment of 
229 N Weis, 345 Moh. 24° oes: an indebtedness, that defendant] _ 47: >abrahamson v. Lamberson, 75 
Spa siet Ta? i Mune. (15| Waived fraud after discovery of fraud- N.W. 226, 72 Minn, 308. 
29. Blair v. Owles, 1 Munt. ulent representations to him as to the| 4g poad v. Doty, 98 Ill. 39 
Va.) 38. ve uie a the land in purchase whereof : : y, - 393. 
: otl w. 1, | he ey assumed the indebtedness. 49. See Evidence § 89 et seq. 
ie Ye Mgr Aa He Dickson v. Day, (Tex.Civ.App.) 275 S. 50. s : ‘ : 
br Bicknell, 64 Mo. 404,| 307. (2) Petition by transferee . [a] Evidence held admissible. 
31. Garrett v. Bicknell, O: -| of purchase-money note not disclosing | — 1) . In an action for land claimed 
32. Greenley v. Greenley, 100 N.Y.| lien, to compel payee to execute deed | by defendants, as heirs of a grantee 


S..114, 114 App.Div. 640. 


6G) See infra § 1555 et seq. 


34. Epstein v. Kroopf, 218 N.Y.S. 
644, 218 App.Div. 519. 


35. In general see supra §§ 835-— 
869. 
36. See case infra this note. 


[a] In Nebraska, under Comp. St. 
(1922) § 8547, providing that “the 
court may determine any controversy 
between parties before it, when it can 
be done without prejudice to the 
rights of others,’ a prior contract 
purchaser who has released his in- 
terest to the purchaser is not a neces- 


sary party. Pollard v. Larson, 211 N. 
W. 998, 115 Neb. 136. 

37. Welsh v. Viemont, 4 Bibb 
(Ky.) 3438. 

38. Couch v. Crane, 82 S.H. 459, 
142 Ga. 22. 

39. See Pleading 49 C.J. p 1. 


to purchasers to permit levy. Hol- 
brook v. Adams, 137 S.E. 76, 163 Ga. 
911. 

[b] Allegations held insufficient.— 
Complaint by the assignor against the 
assignee of an option contract to pur- 
chase land, for breach of the contract 
of assignment by payment of a sum to 
the vendor which the  assignor 
claimed should have been paid to him. 
Dickey v. Comer, 76 S.E. 1017, 139 Ga. 
166. 


41. Assumption of liability 
supra § 864. 


42. Couch vy. Crane, 82 S.E. 459, 
142 Ga. 22. 


43. Rights of assignee against 
vendor see supra §§ 853-856. 


see 


44. Weinberger vy. Upstream Real- 
ty Co., 129 So. 663, 171 La. 42. 


45. Schoniger v. Logan, 178 N.W. 
929, 48 S.D. 228. 


of a purchaser in an executory con- 
tract, evidence was held admissible 
to show that the grantee knew that 
the purchaser could not convey good 
title. Dicken v. Cruse, (Tex.Civ.App.) 
176 S.W. 655. (2) An instrument 
executed by a transferee of a bond 
for title reciting that he had pur- 
chased the lands involved on condi- 
tion that he was to pay debts of the 
transferor and furnish the transferor 
and‘ his wife a farm and home as long 
as they lived, ete., did not purport to 
speak the whole contract and was 
alone insufficient as a conveyance, but 
was admissible in connection with 
other evidence as tending to show the 
terms and consideration of the trans- 
fer of the bond for title. Sigman v. 
Adams, 106 S.E. 82, 151 Ga. 88. 


51. Liability of assignee to vendor 
see supra §§ 863, 864. 


52. Adron v. Evans, 217 N.W. 397, 
52 S.D. ‘292, 59 A.L.R. 947, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


— 


§§ 902-904] 


is admissible.53 


Weight and sufficiency. With regard to the weight 
and sufficiency of evidence general rules*# apply.®® 
Where an action to recover land is defended on the 
ground that defendant is entitled to possession un- 
der a parol contract for a conveyance from plain- 
tiff’s grantor, of which plaintiff had notice,°® the 
defense must be established by evidence as clear as 
if specific performance were sought.°? General rules 
governing the weight and sufficiency of evidence as 
to assignments®® apply®® as to the existence,®® yva- 
lidity,®! or acceptance of an assignment,®? or as to 
a waiver of written consent®*® to an assignment. or 


abandonment by the assignee.*4 


[§, 903], j. Trial, 
trial®> apply.®¢ 


is a question for the jury.®® 
[§ 904] k. Damages. 


General rules with regard to 
Where there is an ambiguity in a 
contract of assignment, the extent to which the as- 
signee assumed the obligations of the purchaser®? 


A purchaser with notice of 
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count for waste, 
not entitled to improvements which did not enhance 
the value of the land.7° 
with notice of a right in a third person to cut fire- 
wood thereon, and prevents him from enjoying that 
right, he will be personally liable for the value of 
the firewood during the time of his interrupting the 
In an action by an assignee of the pur- 
chaser against the vendor under a land contract, ‘? 
to recover purchase money paid on account of the 
inability of the vendor to convey, the assignee may 
recover only what the purchaser has paid the ven- 
dor, notwithstanding a greater payment was made 
to the purchaser.7? 
the purchaser against the vendor under a land con- 
tract for willful damages to the premises, the meas- 
ure of damages is the difference in value before and 
after the injury.74 
a right to the same measure of damages against the 


right.71 
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as well as rents and profits, and is 


Where one purchases land 


In an action by an assignee of 


The assignee of a title bond has 


assignor’® which the obligee in the bond has against 


a prior equity®® must release the legal title, ac- 


53. Campeau v. Hobbs, 242 N.W. 
850, 259 Mich. 93. 


54. See Evidence §§ 1730-1806. 


55. [a] Evidence held sufficient 
to: (1) Sustain a finding that de- 
fendant purchaser of land did not as- 
Sume to carry out the sellers’ contract 
to deliver fruit growing thereon to 
plaintiff's assignor. California Pack- 
ing Corporation v. Emirzian, 187 P. 77, 
45 Cal.App. 236. (2) Sustain judg- 
ment for plaintiffs in an action for 
conversion by a third person of grain 
on land sold by plaintiffs on a land 
contract. Hammer vy. Woodworth Ele- 
vator Co., 214 N.W. 251, 55 N.D. 449. 
(3) Justify a finding that a purchas- 
er, procuring the execution of the 
deed to his brother, had a right, pur- 
Suant to an agreement, to,occupy and 
use the premises for life, as against 
his brother’s grantee. John v. Pene- 
gar, 139 N.W. 915, 158 Iowa 366. (4) 
A. finding that defendant held the con- 
tract as security for a loan, and that 
the judgment of restitution and state- 
ment of amount due on the contract 
were obtained by fraud, was correct. 
Nowatarski v. Dusza, 188 N.W. 369, 
218 Mich. 443. ; 

[b] Evidence held insufficient to 
show that vendor would not be able to 
deliver such title as he had contract- 
ed to furnish. Beazley v. Embree, 183 
P. 298, 41 Cal.App. 706. 


56. Purchasers or grantees with 
notice see supra §§ 827, 828. 

57. . Davis’ v.. Holbrook, 5522. '730, 
25 Colo. 493. 

58. See Assignments §§ 260-262. 


59. [a] Evidence held sufficient 
to: (1) Establish that assignment by 
one of the purchasers of an interest in 
a land contract to a copurchaser was 
absolute and without reservation. 
Gunsberg v. Green, 230 N.W. 907, 250 
Mich. 606. (2) Show, in an action 
by a purchaser against defendant to 
whom he assigned a contract as se- 
eurity, that subsequent to the assign- 
ment defendant agreed to reimburse 
plaintiff for money expended on prop- 
erty, and that the additional sum to 
be paid by defendant if under assign- 
ment plaintiff failed to redeem was 
not intended to cover such expendi- 
tures. Lester v. Garrett, 200 S.W. 47, 
AT OLISY oi on CS) 1 : 
an action by the assignee of a con- 
tract of sale of a dwelling house 
against the vendors for willful dam- 
age thereto prior to conveyance. Pot- 
ter vy. Bierwirth, 157 N.Y-S. 26, 171 


Show damage, in’ 


App.Div. 175. (4) Sustain a find- 
ing that the assignee of a land 
contract relied on the assignor’s false 
representation. Hall-Doyle Equi- 
ty Co. v. Crook, 222 N.W. 215, 245 
Mich. 24, (5) Sustain a finding 
that C, as one of the original pur- 
chasers for a valuable consideration 
had assigned and delivered to N, 
the other purchaser, C’s interest in 
the contract, and that N thereafter, 
for a valuable consideration, assigned 
and delivered his interest to one L, 
who purchased the contract in good 
faith and without notice of the rights 
or claims of any other parties. Posey 
v. See & Pence Co., 177 N.W. 671, 45 
N.D. 279. (6) Warrant inference 
that assignee of purchasers’ interest 
was acting for himself, not as an 
agent. Rhodes v. Bush, 8 P.(2d) 542, 
LZ daa lAp pediocin 

[b] Evidence held insufficient to 
justify a directed verdict for the as- 
signee of a land contract for the 
amount of a secured note against the 
original owner, rendering security 
valueless by deed to another. Smith 
v. Shields, 230 N.W. 26, 56 S.D. 599 
[aff 240 N.W. 498]. 

60. [a] Evidence held sufficient 
to show that the buyer’s assignment 
of contract to the purchaser was in- 
tended to cancel a previous contract 
between them, not to operate as an as- 
signment to the owner of such con- 
tract. Adron v. Evans, 217 N.W. 397, 
52 S.D. 292, 59 A.L.R. 947. 


61. [a] Evidence held sufficient 
to justify a finding that a second as- 
signment of equity under a land con- 
tract was not in good faith, but was 
made to prevent action on a previous 
assignment. Krysinski v. Whipple, 
226 N.W. 828, 248 Mich. 195. 

[b] Evidence held insufficient to 
show a ratification by a wife of an 
unauthorized assignment by her hus- 
band. Hawley v. Hawley, 73 P. 3, 
43 Or. 352. 

Validity of assigument see supra 
§ 847. ; 

62. [a] Evidence held sufficient 
to warrant a finding of a parol ac- 
ceptance of an assignment of a con- 
tract for the sale of land. Evans vy. 
Stratton, 134 S.W. 1154, 142 Ky. 615, 
34 L.R.A.N.S. 393. 

Acceptance of assignment see supra 
§ 867. 

63. [a] Evidence held sufficient 
to show waiver by the vendor of land 
in favor of the assignee of the con- 


the obligor, and the measure of damages is not the 


tract of its provision requiring the 
written consent of the vendor to any 
assignment. Smith v. Martin, 185 P. 
236, 94 Or. 132. 


64. [a] Evidence held sufficient 
to support a finding that an assignee 
of a contract for the purchase of land 
did not abandon his right to pay the 
purchase money and acquire the land. 
Mason y. Bender, (Tex.Civ.App.) 97 S. 
iW, UL: 

65. See Trial 64 C.J. p 1. 

66. [a] Findings of jury not con- 
tradictory.—In an action on a con- 
tract to assume an indebtedness as 
consideration for land purchased, 
findings of the jury that one defend- 
ant falsely represented to another 
that the value of the land was two 
hundred dollars per acre, and did not 
represent improvements thereon to be 
worth two thousand dollars, as al- 
leged, were not conflicting and con- 
tradictory. Dickson v. Day, (Tex.Civ. 
App.) 275 S.W. 307. 


67. Assumption of 
supra § 864. 

68. Breedin v.. Smith, 120 S.E. 64, 
126 S.C. 346. 


liability sce 


69. See supra §§ 827, 828. 

70. Pugh v. Bell, 1 J.J.Marsh. 
(Ky.) 398, 399. 

71. Blair v. Owles, 1 Munf. (15 
Va.) 38. 

72. Right of assignee against ven- 


dor see supra §§ 853-856. 


73. Weinberger v. Upstream Real- 
tya Con. 1279s SOmG Gonmliiiueisam to. 


74 Potter v. Bierwirth, 157 N.Y. 
S. 25, 171 App.Div. 175. 


[a] Costs of repairs.—If defend- 
ants claim that the damage could be 
repaired at less cost than the impair- 
ment in value, they could have in- 
voked such exceptional measure. 
Potter v. Bierwirth, 157 N.Y.S. 25, 171 
App.Div. 175. 


[b] Treble damages.—In an action 
by the assignee of a contract of sale 
of a dwelling house against the ven- 
dors for willful damage thereto prior 
to conveyance, treble damages were 
improperly allowed, under Penal L. § 
1433, allowing the recovery of such 
damages for such injury to real or 
personal property of another. Potter 
v.Bierwirth, 157 N.Y.S.-25, 172" App. 
Dive, 175: 

75. Wights of assignee against as. 
signor see supra §§ 857-861. : 
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consideration paid for the assignment.7* Where 
the vendor’s assignee sues on a purchase-money note 
for the price of land the measure of recovery is the 
face of the note,7* and this is true although the ven- 
dor has transferred title in trust to a third party to 
hold for all interested in the land.7§ 


[§ 905 | C. Bona Fide Purchasers*7°—1. In Gen- 
eral. The doctrine of equity by which protection is 
afforded to a bona fide purchaser against prior eq- 
uities of which he has no notice®® is based upon the 
theory that, in reliance upon the legal title, he has 
parted with a consideration of value or divested him- 
self of some legal right or been induced to change 
his condition®? so that a deprivation of the legal title 
would work him injustice.*? In other words, where 
a bona fide purchaser for a valuable consideration, 
and without notice, has acquired the legal title, a 


VENDOR AND PURCHASER 


[$§ 904-906 


court of equity will not interfere to deprive him of 
his legal advantage.*? It is the policy of the law 
to protect bona fide purchasers** but the doctrine of 
bona fide purchase is not a rule of property and 
is ordinarily available only by way of defense.*® 


In Spain and Porto Rico where all questions of 


title are to be decided according to the local mort- 
gage law’® the defense known as a bona fide pur- 
chase for value without notice is not known.$*? 


[§ 906] 2. Elements of Bona Fide. Purchase—a. 
In General. The essential elements of a “bona fide 
purchase” of land are: (1) The payment of a val- 
uable consideration; (2) good faith and absence of 
purpose to take an unfair advantage of third per- 
sons; and (3) absence of notice, actual or construc- 
tive, of outstanding rights of others;%* although 
good faith may often be implied where the other two 


76. McElroy v. Miller, 2 Ohio Dec. 
(Reprint) 56, 1 West.L.Month. 267. 


af: O’Day v. Nugent, 238 I1l.App. 
446. 

78. O’Day v. Nugent, supra. 

[a] There is no failure of consid- 
eration in view of the fact that un- 
der the deed in trust the purchaser 
could get title on acceptance of con- 
veyance and payment of the purchase 


‘price. O’Day v. Nugent, 238 Ill.App. 
446. 
79. Cross references: 


Assignee: 

For benefit of creditors as bona fide 
purchaser see Assignments for 
Benefit of Creditors § 272. 

Of: 

Executory contract of purchase 
as bona fide purchaser see su- 
pra § 851. 

Mortgagee as bona fide purchas- 
er see Mortgages § 710 et seq. 


Cancellation of instruments as 
against bona fide purchasers see 
Cancellation of Instruments § 123. 


Mortgagees as bona fide purchasers 
see Chattel Mortgages §§ 409-411; 
Mortgages §§ 474-490. 


Operation of gift inter vivos 
against bona fide purchaser 
Gifts § 54. 

Pledgees as bona fide purchasers see 
Pledges §§ 64-67. 

Purchaser:. 

At: 
Attachment sale see Attachment 
§ 807. 
Execution sale see Executions §§ 
807-815. ° 
Judicial sale generally see Judi- 
cial Sales §§ 122, 126, 127. 


Mortgage foreclosure sale see 
Mortgages §§ 1915, 1915%. 


Partition sale see Partition § 802. 
From: 
Devisees see Wills [40 Cyc 2045]. 
Executors and administrators see 
Executors and Administrators 
§§ 1700-1705. 
Grantee: 

In fraudulent conveyance see 
Fraudulent Conveyances §§ 
526-530. 

Of purchaser of tax title see 
Taxation § 1860. 

Heirs see Descent and Distribu- 

tion § 175. 

Infants see Infants § 67. 


as 
see 


Purchaser:—Cont’d 
From:—Cont’d 


Insane persons see Insane Per- 
sons § 8. 
Purchaser at: 
Judicial sale see Judicial Sales 
SSe50N 15. 


var iuen sale see Partition § 
6. 


Trustee see Trusts §§ 647, 648. 
Of; 

Bills of lading see Carriers 8§ 
272-278; Shipping § 521. 
Bonds generally see Bonds §&§ 

100-110 


Commercial paper see Bills and 
Notes §§ 682-735. 


County bonds see Counties § 338. 

‘Goods see Sales §§ 612-666. 

Homesteads see Homesteads §§ 
322-324. 

Land subject to easement 
Easements §§ 145-147. 

Mortgaged property see Chattel 
Mortgages § 341; Mortgages §§ 


see 


504-527, 532-533 
Motor vehicles see Motor Vehi- 
cles § 288. 
Municipal bonds see Municipal 
Corporations §§ 4239-4253. 
Patent rights see Patents § 383. 
Receivers’ certificates see Re- 


ceivers § 247. 


School bonds see Schools and 
School Districts § 746. 


State bonds see States § 420. 
Tax titles see Taxation § 1847. 
Township bonds see Towns § 209. 
Trust property see Trusts. 
Warehouse receipts see Ware- 
housemen [40 Cyc 422 et seq]. 


Water rights see Waters [40 Cyc 
748 et seq]. 


Reformation of instruments as 
against bona fide purchasers see 
Reformation of Instruments §§ 133, 
134. 


Right: 
Of grantee in fraudulent convey- 


ance as bona fide purchaser see 
Fraudulent Conveyances §§ 474— 
476. 


Toe 
Cancellation of instrument as 
against bona fide purchaser see 
Cancellation of Instruments § 
123. 


Right:—Cont’d 
To:—Cont’d 
Specific performance as against 
bona fide purchaser see Spe- 
cific Performance § 87. 
80. See cases infra this section; 
and § 906 et seq. 
Notice see infra §§ 937-1046. 
Rights against which purchaser 
protected see infra §§ 1047-1056. .- 
81. Consideration as element of 
Li fide purchase see infra §§ 923- 


82. Cook vy. Parham & Blunt, 63 
Ala. 456. 
83. Wilson v. Western North Car- 


olina Land Co., 77 N.C. 445. 


&4. Smith v. Herdlicka, 154 N.E. 
414, 323 Ill. 585; St. Denis v. Mullen, 
196 N.W. 258, 157 Minn. 266. 


“A purchaser for value without no- 
tice, has an equity equal to that of 
any one.” Jones v. Zollicoffer, 4 N. 
C5212, 0 Am Ds 708: 


“No party can occupy a _ higher 
ground than that [purchase for val- 
uable consideration without notice] 
in a court of equity; and if he can 
maintain that position his title is es- 
tablished, and his position impreg- 
nable.”” Briscoe v. Ashby, 24 Gratt. 
(65 Va.) 454, 473 [quot Braxton vy. 
Bell, 23 S.E. 289, 92 Va. 229, 236]. 


“Such a purchaser’s plea of a pur- 


chase for valuable consideration 
without notice is an absolute, un- 
qualified, unanswerable defense, and 


an unanswerable plea to the jurisdic- 
tion of this court.’ Pilcher v. Raw- 
lins, L.R. 7 Ch. 259, 268 (per Sir WwW. 
M. James, L.J.). 


Acquisition of title see infra §§ 
908-922. 

85. See infra § 1047. 

86. Spanish Mortgage Law see 


ed Me eos of Land Titles §§ 178— 


87. Teillard v. Green, 7 Porto Rico 
Fed. 328. 


Record as constructive notice see 


Porto Rico cases passim infra §&§ 
968-1010. 
88. U.S.—U. S. v. California, etc., 


Land Co., 13 S.Ct. 458, 148 U.S. 31, 
37 L.Ed. 354; Houston Oil Co. v. Wil- 
helmyers2 RTA an 104 (C.CeAy Ol see wr 
S. v. Detroit Timber, etc., Co., 131 18} 
668, 67 C.C.A. 1 [rev 124 F. 3938, and 
aff 26 S.Ct. 282, 200 U.S. 321, 50 L.Wd. 
499]; Lakin v. Sierra Buttes Gold 
Nini Coss 2.5) EY 3re 


Ala.—Craft v. Russell, 67 Ala. 9. 


Nn — —nK—w— 


*By ALBERT DEFOREST TYLER (§§ 905-967). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 906-907] 


elements, that is, valuable consideration and absence 
of notice, are shown.5® These elements must concur 
or the defense will be unavailing.®°® 


[§ 907] b. Good Faith. Although “good faith” 
as the term is applied to a purchaser of land usually 
consists in the absence of notice, that is, in the want 
of knowledge or information of any outstanding 
right, title, or interest of a third person in the land, 
or of facts sufficient to put him upon inquiry as to 
the existence thereof,®! it is nevertheless a distinct 
element of a bona fide purchase,®? and want of good 
faith may prevent the defense of bona fide purchase, 
even though there has been payment of a valuable 


Ark.—Manchester v. Goeswich, 130 
S.W. 526, 95 Ark. 582. 
Colo.—Sterling Nat. Bank v. Fisch- 
er, 226) 2h 14657 05 Colo. 0i. 
Conn.—Waterman vy. Buckingham, 
64 A. 212, 79 Conn. 286. 
Ga.—Thompson v. Randall, 161 S. 
E. 377, 173 Ga. 696. 
Hawaii.—Lucweiko vy. Terr., 17 Ha- 
waii 303. 


Ill—Simpson vy. Wrate, 169 N.E. 
324, +337 Ll. 520. 
Iowa.—Jansen v. Clark, 207 N.W. 


838, 201 Lowa 333. 
syle ar nar a v. Warner, 4 Ky.L. 

Minn.—Bergstrom v. Johnson, 126 
N.W. 899, 111 Minn. 247. 


Mo.—Young v. Schofield, 34 S.W. 
497, 132 Mo. 650. 

Mont.—Foster v. Winstanley, 
RP. 574, 39 Mont, 314. 


N.J.—Miller v. Headley, 163 A. 665, 
13.2 IN. J.fq. $9 Eaff 158A. 1178, 109 N. 
J.Eq. 436]. 


Okl.—Glascory. Akin, 4287. -P. 390, 
391, 143 Okl. 38 [quot Cyc]; Beam 
vy. Farmers’ & Merchants’ Bank, 249 
P. 325, 121 Okl. 164; Whayne v. Sea- 
mans, 217 P. 859, 95 Okl. 168; Wapa 
Oil & Development Co. v. McBride, 
201 P. 984, 84 Okl. 184; Brooks v. 
Muecker, 201. BP: 643,- 83 (Okli 2255; 
Tootle v. Payne, 199 P. 201, 82 Okl. 
7s. 184-. fquot), Cyc); Winsted in tv. 
Shank, 173 P. 1041, 68 Okl. 269; Ad- 
ams Oil & Gas Co. v. Hudson, 155 P. 
220, 55 Okl. 386; Bennett v. Bennett, 
81 P. 632, 15 Okl. 286, 70 L.R.A. 864. 


S.D.—Citizens’ Bank v. Shaw, 84 N. 
SVVii iGo eee) ALO ae 


Tex.—Houston Oil Co. of Texas v. 
Hayden, 135 S.W. 1149, 104 Tex. 175 
[aff (Civ.App.) 125° > Sow. 993]; 
Fletcher v. Ellison, 1 Tex.Unrep.Cas. 
661; Ackers v. Frazier, (Civ.App.) 
220 S.W. 426; Downs v. Stevenson, 
119 S.W. 315, 56 Tex.Civ.App. 211; 
La Brie v. Cartwright, 118 S.W. 785, 
55 Tex.Civ.App. 144; Derrett v. Brit- 
ton, 80 S.W. 562, 35 Tex.Civ.App. 485. 


Va.—Lamar v. Hale, 79 Va. 147. 


Sen, ina v. Depue, 6 W.Va. 
And see cases infra this note. 
fa] Definitions of “bona fide pur- 

chaser.,—(i) One who advances a 

new consideration, surrenders some 

security, or does some act leaving 
him in a worse position if his pur- 
chase is set aside, and purchases in 
the honest belief that his vendor 
had a right to sell, without notice of 
any adverse rights, interests, or eq- 
uities of others. Helena & Livingston 

Smelting & Reduction Co. v. North- 

ern Pac. Ry. Co., 205 P. 224, 62 Mont. 

281, 21 A.L.R. 1080. (2) One who 

purchases, believing in good faith 

vendor has a right to sell, and who 
is without notice, actual or construc- 
tive, of adverse rights or claims by 
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consideration and absence of notice.°* 
faith of the purchaser depends on his intent;°* it 
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The good 


means an honest intention to abstain from taking an 


chase.®* 
faibh.?s 


others, and who pays a new consider- 
ation at time of purchase. Foster v. 
Winstanley, 102 P. 574, 39 Mont. 314. 
(3) One who at the time of purchase 
advances a new consideration and 
honestly believes his vendor has right 
to sell, and has no notice to the con- 
trary. Montana Electric Co. v. 
Northern Valley Mining Co., 153 P. 
1017, 51 Mont. 266. (4) One who pur- 
chases for a valuable consideration, 
paid or parted with, without notice 
‘fof anly suspicious circumstance 
which would put a prudent man on 
inquiry. Miller v. Vanicek, 184 N.W. 
132, 106 Neb. 661. (5) One buying an- 
other’s property without notice that 
third party has claim thereto on faith 
that no such claim exists. Andretta 
v. Fox New England Theatres, 155 A. 
848, 113 Conn. 476. (6) Other defini- 
tions see 8 C.J. p 1146. 


[b] To constitute one a bona fide 
purchaser in the full sense under the 
rule in equity, he must pay the pur- 
chase price, or at least place himself 
in a position where he is in all events 
bound to pay it, and must get title. 
Gleaton v. Wright, 100 S.H. 72, 149 
Ga. 220. 


{c] Factors constituting “bona 
fide purchaser for value” are title, 
possession, and want of notice, ei- 
ther actual or constructive. Taylor 
v. Lindenmann, 235 N.W. 310, 211 
Iowa 1122. 

[d] MTlustrations of bona fide pur- 


chasers.—(1) One purchasing prop- 
erty from husband and wife, without 
knowledge of alleged hypothecation 
by wife of vendor’s lien notes on such 
land, is an innocent purchaser as to 
such hypothecation, whether or not 
it was binding on the wife as to her 
interest in Jand. Butler Bros. v. Ba- 
ker, (Tex.Civ.App.) 271 S.W. 272. (2) 
Where a purchaser from a vendee in- 
debted to the original vendor had no 
notice of such claim, and paid an ad- 
equate consideration, he was a bona 
fide purchaser. Masterson v. Ross, 
(Rex Civ, App: se bes ase Wael le. sa Gs) 
A purchaser who was informed by a 
railroad company that it had no in- 
terest in the land is an innocent pur- 
chaser whose title was not affected 
by the mistake of the railroad com- 
pany in giving a quitclaim deed to 
the land. Chicago, St. P., M. & O. Ry. 
Co. v. Washburn Land Co., 161 N.W. 
358, 165 Wis. 125. 


Cross references: 
Consideration see infra §§ 923-936. 
Good faith see infra § 907. 
Notice see infra § 937 et seq. 


89. Houston Oil Co. of Texas v. 
Hayden, 135 S.W. 1149, 104 Tex. 175 
[aff (Civ.App.) 125 S.W. 993]. 


Good faith generally see 
201. 

90. U. S. v. Detroit Timber, etc., 
Gor W2iEy 668, 67 C.CyA yt [neva l24 
F. 393, and aff 26 S.Ct. 282, 200 U.S. 
321, 50 L.Ed. 499]; Osborn v. Hoyt, 
184 P. 854, 181 Cal. 336; Young v. 


infra § 


q 


unconscious advantage of another, even through the 
forms and technicalities of the law,°® and, where a 
purchase is made with an honest purpose, the fact 
that the purchaser errs in judgment does not impeach 
his good faith.°® 
any question as to his integrity or the merely moral 
quality of his acts and conduct in making the pur- 
A break in the chain of title back of the 
common source does not prevent a purchase in good 


There is not necessarily involved 


Schofield, 34 S.W. 497, 132 Mo. 650; 

Acosta v. Gomez and Austria, 52 Phil- 

ippine 744. And see cases supra note 
8. 


91. Dohan v. Murdock, 6 So. 131, 
41 La.Ann. 494. 


[a] “he essential conditions of 
good faith which our law contem- 
plates in the purchaser of property 
under a defective title are that he 
had just reason to believe that he 
would possess the property as master, 
and that he was ignorant of the de- 
fects of the title which he was ac- 
quiring.” Dohan v. Murdock, 6 So. 
131, 41 La.Ann. 494, 495. 


Notice generally see infra § 937 et 
seq. i 

92. See supra § 905. See also cas- 
es infra this note. 


[a] “Lack of notice and good faith 
are, therefore, different things.—Good 
faith is a lack of bad faith. Bad 
faith is a state of mind. It is some- 
times by a fiction imputed to a pur- 
chaser who has constructive notice, 
but, to constitute actual bad faith on 
the ground of notice, notice must be 
actual.” Sterling Nat. Bank v. Fisch- 
er, 226 P. 146, 75 Colo. 371, 372. 


{b] In Philippines, under Civ. 
Code art 1473, where property is sold 
to two persons and there is no en- 
try, such property belongs to the per- 
son who first takes possession in good 
faith, and, in the absence thereof, to 
the person who presents the oldest 
title, provided there is good faith. 
avelle v. Sabellano, 22 Philippine 

te 


93. Houston Oil Co. of Texas v. 
Hayden, 135 S.W. 1149, 1152, 104 Tex. 
175 [aff (Civ.App.) 125 S.W. 993]. 


“In many cases the transaction is 
such that the questions of considera- 
tion and notice are practically the 
only ones; the element of good faith 
being regarded as present or absent 
according to the findings on those 
points. But it is nevertheless an ele- 
ment essential to the protection given 
an innocent purchaser, and if in a 
given case, notwithstanding evidence 
of the payment of a valuable consid- 
eration and of the absence of notice, 
there remains a question as to the 
existence of good faith in the trans- 
action on the part of the purchaser, 
that, too, must be resolved in his fa- 
vor before the claimed protection can 
be given.” Houston Oil Co. of Texas 
v. Hayden, supra. 


94. Miller v. Tidal Oil Co., (Okl.) 
17 P.(2d) 967; Downs v. Stevenson, 
119 S.W. 315, 56 Tex.Civ.App. 211. 


95. Mueller v. Bohn, 171 N.W. 255. 
41 N.D. 537. 

96. Miller v. Tidal Oil Co., 
VP C2d)) 967. 

97. Battershall 
Mich. 68. 

98. Downs v. Stevenson, 119 S.W. 
315, 56 Tex.Civ.App. 211. 


(Ok1.) 


v. Stephens, 34 
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[§ 908] c. Acquisition of Titlek—(1) Necessity of 
Acquiring Legal Title—(a) In General. 
trine of bona fide purchaser apples only to the pur- 
One who buys a mere 
equitable title to land is not a bona fide purchaser, 
but takes only such title as his vendor has, and sub- 
ject to all defenses good against him, although in 
fact such purchaser had no notice of them. 
beneficiary of the legal title held in trust by another 


chaser of the legal title.?® 


VENDOR AND PURCHASER 


The doc- 


A mere 


cannot maintain the defense of innocent purchaser 


99. U.S.—Duncan Townsite Co. v. 
Lane, 38 S.Ct. 99,.245 U.S. 308, 62 L. 
Hd O9m bats 4 Appar) GSls), Leave 
Polk County Copper Co., 21 How. 493, 

Boone v. Chiles, 10 Pet. 
inte d. 388; Vattier v. Hinde, 
7 Pet. 252, 8 L.Ed. 675; Steele’s Les- 
see | Spencer, 1 Pet, 552, 7 Labs 2595 
Tobey v. Kilbourne, 222 F. 760, 138 
C.C.A. 308, Ann.Cas.1918C 470; Mears 
Verluockhascu, el 5) B86, 53CsC Alero 1 
American Mortg. Co. v. Hopper, 56 F. 
Ciplatt Grek. SSolsaddurstev. MeNeil, 
12, E:Cas.No., 6,936, 1.Wash:C.C. -'70. 

Ala.—Marsh v. Marsh, 112 So. 189, 
215 Afa. 571; Gibson v. Gibson, 76 So. 
949, 200 Ala. 591; Winters v. Powell, 
61 So. 96, 180 Ala. 425; Mundine v. 
Pitts, 14 Ala. 84; Hanrick v. Thomp- 
son, 9 Ala. 409. 

Colo.—Paul v. McPherrin, 111 P. 59, 
48 Colo. 522, 21 Ann.Cas. 460; Hurd 
v. Fleck, 82 P. 485, 34 Colo. 262. 


Conn.—Sumner v. Rhodes, 14 Conn. 
By 


Fla.—Mvers v. Van Buskirk, 
So. 123, 96 Fla. 704. 


Ga.—Latham v. Inman, 15 S.E. 8, 
88 Ga. 505. 


Ill.—Betser v. Rankin, 77 Ill. 289. 
Tae VieCurtis; -1dadnd. 
5 

Ky.—Arnett v. Stephens, 251 S.W. 
SAT ALIS yn 73.0; 


Md.—Dannison v. Robinett, 2 Harr. 
alls, Soe 

Miss.—Wailes v. 
208; Jenkins v. Bodley, 9 Miss. 338. 

Mo.—Thompson y. Wooldridge, 15 
S.W. 76, 102 Mo. 505; Digby v. Jones, 
2 Mo.App. 599 [aff 67 Mo. 104]. 


N.J.—Knopf v. Alma Park, Ine., 152 
A. 919, 107, N.J.Eq. 140 [aff 147 A. 
590, 105 N.J.Eq. 299]; , Hogan v. Ja- 
ques, 19 N.J.Eq. 123, 97 Am.D. 644. 


N.Y.—Rexford v. Revtord, 7 Lans. 
6; Wilson Vv. Parshall, 7 N.Y.S. 479, 
4 Silv.Sup. 374, 54 Hun 637 Laff 29 
NE. 297, 129 N.Y. 223]; Jackson v. 
Walsh, 14 Johns. 407. 


N.C.—Odom v. Riddick, 10 S.E. 609, 
OMe IN Creo leary dale eArIAt SEU pO Of enaianete 
A. 118; Wilson v. Western North Car- 
olina Land Co., 77 N.C. 445; Golds- 
borough v. Turner, 67 N.C. 403. 


Ohio.—Anketel v. Converse, 17 Ohio 
St. 11, 91 Am.D. 115 


Okl.—Tootle v. Payne, 199 P. 201, 
82 Okl. 178. 


Or.—Rowland v. McCown, 26 P. 853, 
20, Ox: 538: 

Pa. 5 obinson, 1 Yeates 
521; La Belle Coke Co. v. Smith, 33 
Pa.Co. 550. 

S.C.—Peay v. Seigler, 26 S.HE. 885, 
48 S.C. 496, 59 Am.S.R. 731; Sweat- 
man v. Edmunds, 5 S.H. 165, 28 S.C. 
58; Snelgrove v. Snelgrove, 4 S.C.Eq. 

1274, 


BP) 


Tenn.—Perkins v. Hays, Cooke 163,° 


5 Am.D. 680; Simmons v. Redmond, 
(Ch.A.) 62 S.W. 366. 
Tex.—Hennessy v. Blair, 173 S.W. 
871, 107 Tex. 39, Ann.Cas.1918C 474 
[aff (Civ.App.) 138 S.W. 1076]; Na- 


Cooper, 24 Miss. 


tional Oil & Pipe Line Co. v. Teel, 68 
S.W. 980, 95 Tex. 586 [dist Haley v. 
Sabine Valley Timber & Lumber Co., 
(Civ.App.) 150 S.W. 596 (holding 
that, in an action to recover land on 
the ground that the title was not in 
defendants’ remote grantor when he 
conveyed, it cannot be claimed that 
because the deed to defendants con- 
tained a covenant of general war- 
ranty and a recital that a vendor’s 
lien was reServed to secure payment 
of bonds representing the unpaid pur- 
chase money, and that the bonds had 
not been paid, that the legal title still 
remained in defendants’ grantor)]; 
Daniels v. Mason, 38 S.W. 161, 90 Tex. 
240, 59 Am.S.R. 815; Hill v. Moore, 
62 Tex. 610; York v. McNutt, 16 Tex. 
13, 67 Am.D. 607; Panhandle Refining 
Co. v. Swope, (Civ.App.) 241 S.W. 597; 
Invincible Oil Co. v. Rose, (Civ.App.) 
239 S.W. 1023; Taylor v. Turner, (Civ. 
App:)  2301-S.W. 1031; HELPS V. 
Hughes, (Civ.App.) é 
Lyster v. Leighton, 81 S.w. 1033, 36 
Tex.Civ. App. 62; Derrett v. Britton, 
80 S.W. 562, 35 Tex.Civ.App. 485: 
Slaughter v. Coke County, 79 S.W. 
863, 34 Tex.Civ.App. 598; Texas Con- 
sol. Compress, etc., Assoc. v. Dublin 
Compress, etc., Co., (Civ.App.) 38 S. 


W. 404; Cantrell v. Dyer, 25 S.W. 
1098, 6 Tex.Civ.App. 551. 
Va.—Rhea v. Shields, 49 S.E. 70, 


103 Va. 305; Briscoe y. Ashby, 24 
Gratt. (65 Va.) 454; Zollman vy. 
Moore, 21 Gratt. (62 Va.) 313; Car- 
ter v. Allan, 21 Gratt. (62 Va.) 241; 
neers v. Calloway, 1 Wash. (1 Va.) 

Eng.—Plumb v. Fluitt, 2 Anstr. 432, 
145 Reprint 926; Lloyd v. Attwood, 3 
De G.&J. 614, 60 Eng.Ch. 475, 44 Re- 
print 1495; Jones v. Powles, 3 Myl.& 
K. 581, 10 Eng.Ch. 581, 40 Reprint 222. 

[a] Deed reserving vendor’s lien 
vests legal title in grantee, within 
rule that bona fide purchaser must 
show purchase of legal title. , Reeder 
vs Cox, 178. So: 338, 218 "Ala. 182: 

[b] Defective description in deed 
to grantor.—Where grantor did not 
have legal title because description 
in recorded deed to him was defective, 
his grantee could not be a bona fide 
purchaser without notice. Hess v. 
Hodges, 78 So. 85, 201 Ala. 309, L.R.A. 
1918D 858. 


Rights of assignee of purchaser as 
bona fide purchaser see supra § 851. 

1. U.S.—Oakley v. Ballard, 18 F. 
Cas.No. 10,393, Hempst. 475. 

Ala.—Hooper v. Savannah, ete, R. 
Co., 69 Ala. 529, 

Cal.—Taylor v. Weston, 20 P. 62, 77 
Cal. 534; Dupont v. Wertheman, 10 
Cal. 354. 

Fla.—Myers v. Van Buskirk, 119 So. 
123, 96 Fla, 704. 


Ind.—Combs v. Nelson, 91 Ind. 123. 
Kan.—Stout v. Hyatt, 13 Kan. 232. 


Miss.—Wailes v. Cooper, 24 Miss. 
208; Jenkins v. Bodley, 9 Miss. 338. 


YOM OE v. Davis, 12 Nev. 


N.C.—Winborn vy. Gorrell, 


38 N.C. 
117, 40 Am.D. 456; Jones v. 


Zollicof- 


unless the holder of such title took as such.? 
between persons having equitable titles to the same 
land, he who is prior in time is prior in right, al- 
though he who is subsequent in time obtained his 
equity without notice of the prior equity.® But this 
rule applies only between equal equities, and, if the 
junior claimant has a superior equity,* if he has the 
better right to call for the legal title, or if he has 
actually acquired the legal title,® even, it has been 


[§ 908 


As 


fer, 4 N.C. 45, 645, 7 Am.D. 708. 
Pa.—La Belle Coke Co. v. Smith, 


2.0. 7A. 894, (221 Pal) 642s Fvenry iv. 
Black, 63 A. 250, 213 Pa. 620; Gar- 
ner’s Appeal, 1 Walk. 438; Reed v. 


Dickey, 2 Watts 459; 
11 Serg.&R. 389. 
S.C.—Brown v. Wood, 27 S.C.Eq. 
155. 
Tenn.—Perkins v. Hays, Cooke 163. 
Tex.—National Oil, etc., Co. v. Teel, 
68 S.W. 979, 95 Tex. 586; York v. Mc- 
Nutt, 16 Tex. 13, :6% Am:D:76075 (‘Tay- 


Chew v. Barnet, 


lor v. Turner, (Civ.App.) 2380 S.W. 
1081; Spotts v. Whitaker, (Civ.App.) 
157 S.W. 422; Slaughter v. Coke 


County, 79 S.W. 863, 34 Tex.Civ.App. 
598; Texas Consol. Compress, etc., 
Assoc. v. Dublin Compress, etc., Co., 
(Civ.App.) 38 S.W. 404.° 


Va.—Wasserman v. Metzger, 54 S. 
KB. 893, 105 Va. 744, 7 L.R.A.N.S. 1019; 
Brieaoe v. Ashby, 24 Gratt. (65 Va.) 

W.Va.—Lowther Oil Co. v. Miller- 
Sibley Oil Co., 44 S.E. 433, 53 W.Va. 
501,597 Am:S.R., 1027; 

2. Houston Oil Co. of Texas v. 
Hayden, 135 S.W. 1149, 104 Tex. 175 
[aff (Civ.App.) 125 S.W. 993]. 

3. U.S.—Boone v. Chiles, 10 Pet. 
277,.9. In. d. °388 + Mage we Wann: -9 Be 
Cas.No. 4,847, 2 Sumn. 486. 

Ind.—Gallion v. McCaslin, 1 Blackf. 
98 et CAM Daz 0S: 

Iowa.—Churchill v. Morse, 23 Iowa 
229, 92 Am.D. 422. 

Ky.—Hardin  v. 
Bush 367. 

Miss.—Wailes y. Cooper, 
208. 

Ohio.—Anketel v. Converse, 17 Ohio 
St tly 9. AmaDaek lbs 

Tenn.—Craig v. Leiper, 2 Yerg. 193 
ae ees 479; Perkins vy. Hays, Cooke 

Tex.—Williams v. Beane 
509, 9 Tex.Civ.App. 631 

Va.—Briscoe v. Ashoy. 24 Gratt. (65 
Va.) 454. 

W.Va. 

118, 56 ‘W.Va: 220: 

Ont.—Mitchell v. Gorrie, 
Ch. 625. 

See also Jenkinson v. New York 
Finance Co., 82 A. 36, 79 N.J.Eq. 247 
(holding that the equitable doctrine 
of priority by notice is not applicable 


Harrington, 11 


24 Miss. 


30 S.W. 


. Thomas, 49 S.E. 


6 Grant 


to the conveyance of equitable inter-~ 


ests in lands). 
Generally see Equity § 210. 


4 Hardin v. Harrington, 11 Bush 
(Ky.) 3867; Briscoe y. Ashby, 24 
Gratt. (65 Va.) 454, 


5. Wasserman v. Metzger, 54 S.B. 
893, 105 Va. 744, 7 L.R.A.N.S. 1019; 
Preston v. Nash, WGA Vial al Briscoe 
v. Ashby, 24 Gratt. (65 Va.) 454; Cox 
v. Romine, 9 Gratt. (50 Va.) 27; Dos- 
well v. Buchanan, 3 Leigh (30 Va.) 
365, 23 Am.D. 280; Mutual Assur. Soe. 
Vv. Stone, 3 Leigh (30 Va.) 218. 

6. U.S.—Townsend vy. Little, 3 S. 


Ct. 357, 109 U.S. 504, 27 L.Ed. 1012; 
Boone vy. Chiles, 10 Pet. iGreryes) L.Ed. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 908-910] 


held, after notice of the prior equity,’ he will pre- 
vail, the rule being that, where the equities are equal 
in point of merit, the law prevails. 
registration laws, however, equitable titles are fre- 
quently made the subject of registration, and when 
that is the case purchasers of equitable titles are as 
much entitled to protection as purchasers of legal 


titles.® ; 


Duration of estate; 


“Fl a.—Myers v. Van Buskirk, 119 So. 
123, 96 Fla. 704. 


Iowa.—Churchill vy. Morse, 23 Iowa 
229, 92 Am.D. 422. 


Ky.—Hardin v. Harrington, 11 
Bush 367. : 
fea a hace v. Zollicoffer, 4 N.C. 


Ohio.—Anketel vy. Converse, 17 Ohio 
Staal S oieArop yd 5. 


Tex.—-Hill v. Moore, 62 Tex. 610. 


W.Va.—Martin v. Thomas, 49 S.E. 
118, 56 W.Va. 220. 


.Eng.—Pilcher v. Rawlins, L.R. 7 
Ch. 259; Bailey v. Barnes, [1894] 1 
Ch. 25. 

[a] Uniting legal with equitable 
title affords superior equity, even 
though the other is prior in point of 
time. Myers v. Van Buskirk, 119 So. 
128, 96 Fla. 704. 


7. Campbell v. Brackenridge, 8 
Blackf. (Ind.) 471; Barry v. Deloach, 
2 Overt. (Tenn.) 395; Blackwood vy. 
London Chartered Bank, L.R. 5 P.C. 
92. See Myers v. Van Buskirk, 119 
So. 123, 128, 96 Fla. 704 (where the 
court, ‘without deciding the point, 
said: “There it also strong author- 
ity to the effect that one who has ac- 
quired an equity without notice of 
a prior adverse equity, may protect 
himself by acquiring the legal title 
even after notice of the prior eq- 
Wty 

8. Townsend v. Little, SIS: Cte385%; 
109 U.S. 504, 27 L.Ed. 1012; Boone v. 
Chiles, 10 Pet. CULSDEL77, 9) LocEd: $388; 
Catherwood v. Watson, "65 Ind. 576; 
Hickson Lumber Co. v. Gay Lumber 
Co., 63 S.E. 1048, 150 N.C. 281; Jones 
Vv. ‘Zollicofter, 4 N.C, 645, de An. Ds 


708; Perkins v. Hays, Cooke (Tenn. ) 
16 32 See generally Equity §§ 208, 
209. 


9. Batts v. Scott,.37 Tex. 59. 


Record of equitable interests as 
constructive notice see infra § 990. 


10. Ludlow v. Kidd, 3 Ohio 541. 


ll. Assignee of executory contract 
of sale as bona fide purchaser see su- 
pra § 851. 


12. Trice v. Comstock, 115 F.-765 
[rev on other grounds 121 F. 620, 57 

CXGFAL 1646) "61 RAS L761; Taylor v. 
Wracton. 20 P. 62,°77 Cal. 534; “My- 
ers v. Van Buskirk, 119 So. 123, 96 
Fla. 704; National Oil & Pipe Co. v. 
Teel, 68 S.W. 979, 95 Tex. 586 [aff 
(Civ.App.) 67 S.W. 545];  York’s 
Adm’r v. McNutt, 16 Tex. 13, 67 Am. 
Die60 Un) Waylon ve hurner, (Tex.Civ. 
App.) 330 S.W. 1031. 


13. Tibbs v. Zirkle, 46 S.E. 701, 55 
W.Va. 49, 104 Am.S.R. 977, 2 Ann. 
Cas. 421; Hetherington v. Sinclair, 


34 Ont.L. 61, 8 Ont.W.N. 383. 


leasehold. It is not neces- 
sary that a purchaser should claim the fee-simple 
estate; if he acquires a leasehold estate for value 
and without notice, he will be protected.?° 


[§ 909] (b) Executory Contract or Option.1? One 
claiming under an executory contract or option to 
purchase land,!? but who has not paid the purchase 


VENDOR AND PURCHASER 


Under the | such.!* 


(a) In General. 


[66 C.J.] 1095 


money in full,!? is not a bona fide purchaser, al- 
though on performance he may be protected as 
So the exercise of an option to purchase, 
under a lease for a term of years, does not consti- 
tute the lessee a bona fide purchaser.+® 


[§ 910] (2) Necessity of Acquiring Valid Title— 


To enable one to claim the rights 


of a bona fide purchaser without notice, the title 


tected.1* 


Necessity of actual payment of 
yk Schat generally see infra § 

14. Garner v. Boyle, 77 S.W. 987, 
34 Tex.Civ.App. 42 [aff 79 S.W. 1066, 
97 Tex. 460]. 

[a] TIllustration.—An attorney in 
fact, acting under a power authoriz- 
ing him to clear the title to lands, 
and conveying him a half interest 
therein in consideration of his serv- 
ices, on performance, becomes a bona 
fide purchaser, although the power of 
attorney was merely an executory 
contract, and vested in him at the 
time of its execution no present in- 
terest in the land. Garner v. Boyle. 
77 S.W. 987, 34 Tex.Civ.App. 42 [aff 
79 S.W. 1066, 97 Tex. 460]. 

15. Storms v. Mundy, 
258, 46 Tex.Civ.App. 88. 

16. U.S.—Boone v. Chiles, 10 Pet. 
L737 Oy Le Kae 3888: 


Ark.—Buck v. Martin, 27 Ark. 6. 


Ga.—Whiddon y. Whiddon, 96 S. 
E. 431, 148 Ga. 255, 259 [quot Cyc]. 


Pa.—La Belle Coke Co. v. Smith, 33 


101 S.W. 


Pa.Co. 550. 
Tex.—King v. Diffey, (Civ.App.) 
192 S.W. 263, 264 [quot Cyc]. See 


Marshburn v. Stewart, (Civ.App.) 295 
S.W. 679 (holding that grantee ac- 
quired no interest as innocent pur- 
chaser of apparent title, where con- 
veyance carried more of real than of 
apparent title). 

17. Ala.—tLivingston vy. Living- 
ston, 98 So. 281, 210 Ala. 420; Rice 


v. Henderson-Boyd Lumber Co., 73 
So. 70, 197 Ala. 579; Alabama Coal & 
Coke Co. v. Gulf Coal & Coke Co., 54 


So. 685, 171 Ala. 544; Barden v. Grace, 
52 So. 425, 167 Ala. 453, Ann.Cas. 
1912A 537; Gulf Coal & Coke Co. v. 
Alabama Coal & Coke Co., 40 So. 397, 
145 Ala. 228; Shook v. Southern Bldg. 
& Loan Ass’n, 37 So. 409, 140 Ala. 575. 

Cal.—Bernhard v. Wall, 194 P. 1040, 
184 Cal. 612. 

Ga.—White v. Interstate Bldg., etc., 
Assoc., 82 S.E. 26, 106 Ga. 146. 

Idaho.—Oatman v. Hampton, 256 P. 
529, 48 Idaho 675. 

ay ae v. Hatfield, 84 Ind. 75. 


a.—Rocques v. Levecque, 34 So. 
15h 110 La. 306 

Nee eomnes, v. Brewer, 2 Pick. 
184, 13 Am.D. 406. 

N.D.—Yusko v. Studt, 163 N.W. 
1066, 37 N.D. 221. 

S.D.—Highrock v. Gavin, 179 N.W. 
12, 43 S.D. 315 (per McCoy, P. J. and 
Smith, J.) 

Tex.—Daniels v. Mason, 38 S.W. 
160,71 90. Tex. 240, 59 Am.S' Ri, 815; 


Swindall v. Van School Dist. No. 53, 
(Civ.App.) 37 S.W.(2d) 1094 [aff in 
part and rev in part (Commn.App.) 


purchased must be apparently perfect, good at law, 
and made by a regular conveyance.*® 
attempt to acquire title wholly fails, and the deed 
is void, and therefore conveys no title to be trans- 
mitted, one who purchases from the person named 
as erantee in such void deed gets no title to be pro- 
Thus an innocent ‘purchaser can acquire 
no title from a grantee holding under a forged deed?® 


Where the 


58 S.W.(2d) 7]; King v. Diffey, (Civ. 
App.) 192 S.W. 262, ce [quot Cyc]; 


Wall v. Lukbock,, 118 S.W. 886, 52 
Tex.Civ.App. 405; Terry v. Cutler, 
39 S.W. 152, 14 Tex.Civ. App. 520. 


See also infra § 911. 


[a] Rule applied.—Where hus- 
band mortgages homestead without 
wife’s joinder, and another person 
fraudulently signs her name, and her 
purported acknowledgment is fraud, 
such mortgage is invalid, and not a 
lien, even in hands of innocent pur- 
chaser. Yusko v. Studt, 1638 N.W. 
1066, 37 N.D. 221. 


Purchaser from grantee of insane 
person see Insane Persons § 538. 


18. U.S.—U. S. v. Samperyac, 27 
F.Cas.No. 16,216a, Hempst. 118 [aff 
7 Pet. 222, 8 L.Ed. 665]. 


Ark.—Bird v. Jones, 37 Ark. 195. 


Tll.— Oswald v. Newbanks, 168 N.E. 
340,733.60, LIS 490) Pry. Prva 00) thle 
466. But see Kerr v. Russell, 69 I11. 
666, 18 Am.R. 634 (holding that an 
innocent purchaser has the right to 
rely on the record of a deed which 
shows on its face that a wife has 
executed and properly acknowledged 
a deed with her husband, and the 
wife will not be allowed to avoid the 
same, as to such purchaser, by show- 
ing her signature to be a forgery, 
and that she never in facet acknowl- 
edged the same; her unsupported tes- 
timony will not prevail over the offi- 
cial certificate of the officer taking 
the acknowledgment). 


Ind.—John v. Hatfield, 84 Ind. 75. 


Ky.—Lowther Oil & Gas Co. v. Mc- 
Guire, 225 S.W. 718, 189 Ky. 681. 


Mich.—Skupinski Vv. Provident 
Mortg. Co., 221 N.W. 338, 244 Mich. 
309; Horvath v. National Mortg. Co., 
213 N.W. 202, 238 Mich. 354, 56 A.L.R. 
578; Austin v. Dean, 40 Mich. 386. 


Mo.—Gross v. Watts, 104 S.W. 30, 
206 Mo. 378, 121 Am.S.R. 662. 


Ok1.—Julia Oil & Gas Co. v. Cobb, 
262 P. 650, 128 Okl. 260; Baldridge v. 
Sunday, 176 P. 404, 73 Okl. 287. 


Pa.—Smith v. Markland, 72 A. 1047, 
223 Pa. 605, 182 Am.S.R. 747; Reck 
v. Clapp, 98 Pa? 581. 


S.D.—Highrock v. Gavin, 179 N.W. 
12, 43 S.D. 315 (per McCoy, P. J., and 
Smith, J.). 

Tex.—Pure Oil Co. v. Swindall, 
(Commn.App.) 58 S.W.(2d) 7 [aff in 
part and rev in part (Civ.App.) 87 
S.W.(2d) 1094]; Luker y. Anderson, 
(Civ.App.) 10 S.W.(2d) 149; Erwin v. 
Curtis, (Civ.App.) 5 S.W.(2d) 547; 
Alamo Trust Co. v. Cunningham, (Civ. 
App. 208 SW. 413 Blair’, Hennes- 
sy, (Civ.App.) 138 S.W. 1076 [aff 173 
S.W. 871, 107 Tex. 39, Ann.Cas.1918C 
474]; Abee v. Bargas, (Civ.App.) 65 
S.W. 489. 
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or under a deed fraudulently altered by the grantee 
after delivery, since such a deed is void,!® or a deed 
containing a forged certificate of acknowledgment,?° 
although, on the other hand, it has been held that 
a purchaser from a grantee who had made a fraud- 
acting on representa- 


ulent alteration in his deed, 


Wash.—Lewis v. Kujawa, 291 P. 
1105, 158 Wash. 607. 
Ere sEy. 16) 


See Monckton’ v. Braddell, 
Eq. 352. 


But see Shetler vy. Foshay, 8 Sask. 
L. 174 (holding that purchaser from 
grantee in forged deed acquires no 
title where he is not bona fide pur- 
chaser for valuable consideration). 


[a] Wendor need not record deed 
to preserve his vendor’s lien thereun- 
der from loss by another’s innocent 
purchase in reliance on a deed forged 
by the vendee. Alamo Trust Co. v. 
Cunningham, (Tex.Civ.App.) 203 S.W. 
413. 

{b] What constitutes “forgery” 
within rule.-—(1) Deed is “forgery,” 
where grantee by artifice induces 
grantor to sign it, believing he was 
signing different instrument. Julia 
OWwI& 'Gas' Co. iv. Cobb; 262 PR: 650, 
128 Okl. 260; Turner v. Nicholson, 
241 P. 750; 115 Ol. 56.. (2) Procur= 
ing grantor’s signature by fraudulent 
manipulation of papers constitutes 


forgery. Horvath v. National Mortg. 
Co., 213 NW. 202,°238 Mich. 354, 56 
ATR (578. 


[ec] Bffect of notary’s certificate.— 
Where the forger of a deed produces 
before a notary public one other than 
the grantor, the certificate of the no- 
tary is not conclusive against the 
true owner in favor of a bona fide 
purchaser. Smith v. Markland, 72 A. 
1047, 1055, 223 Pa. 605, 132° Am.S.R. 
747 (where the court said: “Reliance 
on a forged deed, recorded on an abso- 
lutely false certificate of acknowledg- 
ment, may bring loss upon him who 
so relies; but neither such deed nor 
such certificate appended to it can 
ever affect the owner of the prop- 
erty’). 

19. Peugh v. Mitchell, 3 App.D.C. 
321; Lowther Oil & Gas Co. v. Mc- 
Guire, 225 S.W. 718, 189 Ky. 681; King 
v. De Tay, 199 N.W. 847, 112 Neb. 5355 
Wallace v. Harmstad, 53 Am.D. 603, 


15 Pa. 462; Arrison v. Harmstead, 2 
jeri alle 
[a] Alteration of name of grantee. 


—When, after the delivery of a deed, 
the name of the grantee is erased and 
the name of another person is inserted 
in his place, a purchaser from the sub- 
stituted grantee acquires no right to 
the property, although innocent of the 
substitution and without notice. 
Lowther Oil & Gas Co. v. McGuire, 
225 S.W. 718, 189 Ky. 681 (such alter- 
ation constitutes forgery); King v. 
De Tar, 199 N.W. 847, 112 Neb. 535. 

Deed executed in blank and wrong- 
fully filled out see infra § 913. 


20. Severtson v. Peoples, 148 N.W. 
1054, 28 N.D. 372. See generally Ac- 
knowledgments § 270. 

21. Robbins v. Magee, 76 Ind. 381. 


22. Bardin v. Grace, 52 So. 425, 167 


Ala. 453, Ann.Cas.1912A 587; John v. 
Hatfield, 84 Ind. 75; Arnett v. Owens, 
65 S.W. 151, 23 Ky.L. 1409; Allen v. 


Avieriso Pil, 26sOr oso. 


23. U.S.—Dexter v. Harris, 7 F. 
Cas.No. 3,862, 2 Mason 531; Norton 
v. Meader, 18 F.Cas.No. 10,351, 4 
Sawy. 603 [aff 11 Wall. 442, 20 L.Ed. 
184]; Wood vy. Mann, 30 F.Cas.No. 
17,951, 1 Sumn. 506. 


Cal.—Fish v. Benson, 12 P. 454, 71 
Cal. 428; Deputy v. Stapleford, 19 
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Cal. 302. 


Ga.—Wolfe v. Hines, 20 S.E. 322, 
93 Ga. 329; King v. Cabaniss, 7 S.E. 
620, 81 Ga. 661; Bazemore v. Free- 
man, 58 Ga. 276; Collins v. Heath, 34 
Ga. 448; Colquitt v. Thomas, 8 Ga. 
258; Herndon v. Kimball, 50 Am.D. 
406, 7 Ga. 432. 


Idaho.—Swinehart v. Turner, 259 P. 
3, 44 Idaho 461. 


Tll.—McReynolds v. Stoats, 122 N.E. 
860, 288 Ill. 22; Richards v. Carter, 66 
N.E. 343, 201 Ill. 165; Lennartz v. 
Quilty, 60 NeH. 9113, 1910 Tl 1745 85 
Am.S.R. 260 [aff 92 Ill.App. 182]; Pa- 
ris v. Lewis, 85 Ill. 597; Dickerson v. 
Evans, 84 Ill. 451; Gavagan v. Bryant, 
83 Ill. 876; McNab v. Young, 81 Ill. 11; 
Scarlett v. Gorham, 28 Ill. 319; Cho- 
teau v. Jones, 50 Am.D. 460, 11 Ill. 
300; Van Sickle v. Harmeyer, 172 
Ill.App. 218. See Supreme Lodge K. 
P. v. Hinsey, 89 N.E. 728, 241 Ill. 384 
[aff 138 Ill.App. 248] (holding that a 
bona ‘fide purchaser of property who 
has given her notes for it, and who 
has purchased it from persons who 
obtained it with money fraudulently 
obtained from complainant, is not 
wronged by a decree, in an action to 
recover such money, requiring her to 
carry out her contract and ordering a 
sale of the property after her notes 
are brought into court to be surren- 
dered to the proper owner). 

Ind.—John y. Hatfield, 84 Ind. 75. 

Iowa.—Way v. Council, 39 N.W. 879, 
76 Iowa 741; Rubelman v. Rummel, 
33 N.W. 354, 72 Iowa 40; Sibley v. 
Bullis, 40 Iowa 429; Stutzman v. 
Payne, 23 Iowa 17. 

Kan.—Fountain 
179, 71 Kan. 642; 
25 Kan. 459. 


Ky.—Phillips v. Murphy, 218 S.W. 
250, 186 Ky. 763; Morrisson v. Gar- 
rott, 22 S.W. 320, 15 Ky.lu. 305; Ben- 
nett v. Tiernay, 78 Ky. 580, 1 Ky.L. 
312; Pribble v. Hall, 13 Bush 61; 
Lewis v. Stafford, 4 Bibb 318; Cope- 
land v. Fugate, 1 Bibb 178; Copeland 
Grob deriayal “Bibb Gs Prater v. Peters, 
105 S.W. 102, 31 Ky.L. 1311. 


La.—Cole v. Richmond, 100 So. 419, 
156 La. 262; Gonsoulin v. Sparrow, 90 
So. 528, 150 La. 103; Jackson vy. Cres- 
well, 86 So. 329, 147 La. 914; Chaffe v. 
Minden Lumber Co., 43 So. SO tated Ls 
law 753s sColsini vy. ‘Courrege, 31 Soa. 
144, 106 La. 684; Duplessis vy. Miller, 
6 La.Ann. 683. 


Me.—Stone v. Bartlett, 46 Me. 438; 


v. Kenney, 81 P. 
Jordan v. McNeil, 


Erskine v. Decker, 39 Me. 467; Knox 
v. Silloway, 10 Me. 201. 
Mass.—Green v. Tanner, 8 Metc. 


411; Somes v. Brewer, 2 Pick. 184, 
13 Am.D. 406. 


Minn.—Cogel v. Raph, 24 Minn. 194. 


Mo.—Bristow v. Thackston, 86 S. 
W. 94, 187 Mo. 332, 106 Amn.S.R. 472; 
Craig v. Zimmerman, 56 Am.R. 466, 87 
Mo. 475; Gordon v. Ritenour, 87 Mo. 
54; Wineland v. Coonce, 5 Mo. 296, 32 
Am.D. 320; Noe v. Headley, 96 S.W. 
309, 118 Mo.App. 722; Draude v. Rohr- 
er Christian Mfg. Co., 9 Mo.App. 249. 


N.Y.—Anderson vy. Blood, 46 N.BH. 
Lhe peae by, INE NG ae UN) UNoalshiaen, mays bate 
Simpson v. Del Hoyo, 94 N.Y. 189 [rev 
14 N.Y.Wkly.Dig. 178]; Fasset v. 
Smith, 23. INVY: "252% “Swanstrom v. 
Day, 938 N.Y.S. 192, 46 Mise. 311 [aff 
92 N.Y.S. 1147, 101 App.Div. 609]; 
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tions made by the grantor, obtains a good title.?! 
Where, however, a deed is not void ab initio, but 
only voidable, the title passes to the grantee, and 
consequently a sale by him to a bona fide pur- 
chaser without notice passes the title.?? 
passes, although it be obtained by fraud,?* mistake,”* 


If title 


Jackson v. Henry, 10 Johns. 185, 6 Am. 
D. 328; Hone v. Woolsey, 2 Edw. 289. 


N.C.—Lanier v. John L. Roper 
Lumber Co., 98 S.E. 593, 177 N.C. 200; 
Phillips v. Buchanan Lumber Co., 66 
S.B. 6038, 151 N.C. 519; Brinkley v. 
Spruill, 40 S.E. 844, 130 N.C. 46; Wall 
v. White, 14 N.C. 105. 


Ohio.—Piatt v. St. Clair, 7 Ohio Pt. 
II 165. 


Okl.—Morton v. Roberts, 213 P. 297, 
88 Okl. 263; Miller v. Barnett, 153 P. 
641, 49 Okl. 508. 


Or.—Taylor vy. Smith, 139 P. 852, 69 
Or) oat. 


Pa.—Incorporated Trustees of Sal- 
vation Army in Pennsylvania vy. Law- 
son, 143 A. 113, 293 Pa. 459; Fetter- 
are v. Murphy, 28 Am.D. 729, 4 Watts 


S.C.—] c 
83 S.C. 329, 137 Am.S.R. 815. 


$.D.—Whitford v. Dodson, 181 N.W. 
962, 44 S.D. 12. 


Tenn.—Strong v. Efficiency Apart- 
ment Corporation, 17 S.W.(2d) 1, 19 8. 
W.(2d) 273, 159 Tenn. 337; Moore v. 
Walker, 3 Lea 656; Coleman v. Sat- 
terfield, 2 Head 259. 


Tex.—Brook v. Moreland, 382 Tex. 
380; Sydnor v. Roberts, 65 Am.D. 84, 
13 Tex. 598; Pure Oil Co. v. Swindall, 
(Commn.App.) 58 S.W.(2d) 7 [aff in 
part and rev in part (Civ.App.) 37 S. 
W.(2d) 1094]; Michna vy. Crane, (Civ. 
App.) 28 S.W.(2d) 837; McCombs v. 
Abrams, (Civ.App.) 28 S.W.(2d) 584 
[aff (Commn.App.) 48 S.W.(2d) 612]; 
Mooneyham vy. Cornick, (Civ.App.) 294 
S.W. 894. 


Va.—Garland v. Rives, 4 Rand. (25 
Va.) 282, 15 Am.D. 756; Whitehorn vy. 
Hines, Muné "(15 Va.) 557s 


Wis.—Crocker v. Bellangee, 70 Am. 
D. 489, 6 Wis. 645. 
Eng.—Butler vy. 
137, 4 Reprint 49. 


But see infra text and note 29. 


{a] Praudulent intent cf grantor 
cannot affect a bona fide purchaser 
without notice. Howe Mach. Co. v. 
Claybourn, 6 F. 438. 


[b] Tlustrations.—(1) 
husband, after securing a divorce 
from his wife, conveyed land, the 
grantee was not affected by the hus- 
band’s fraud in procuring a colorable 
jurisdiction of the person of his wife 
in the divorce action, in the absence of 
knowledge thereof at the time of 
purchase. Friebe v. Elder, 105 N.E. 
151, 181 Ind. 597 [aff (App.) 103 N.E. 
429]. (2) Where execution of deed 
was procured through fraud, deed was 
voidable only, and, therefore lessee of 
mineral lease from grantee’s trans- 
feree, and lessee’s assignees could 
take title as bona fide purchasers. 
Pure Oil Co. v. Swindall, (Tex.Commn. 
App.) 58 S.W.(2d) 7 [aff in part and 


Mulvihill, 1 Bligh 


Where a 


rev in part (Civ.App.) 37 S.W.(2d) 
1094]. 
Cancellation of conveyance for 


fraud or other ground of invalidity 
see Cancellation of Instruments § 123. 


24 Iil—Harms v. Coryell, 53 N. 
B. ee 177 Ill. 496. 
y.—Roberts v. Dotson, 195 S.W. 


493, “i76 Ky. 278. 


Neb.—Stewart v. Walker, 113 N.W. 
814, 80 Neb. 68, 127 Am.S.R. 747. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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duress,*° or undue influence,?* one who purchases 
from the grantee in good faith, and for a valuable 
consideration, and without notice, will be protected 
irrespective of negligence on the part of the defraud- 
ed vendor,*’ or of facts creating an estoppel against 
him.** On the other hand it has been held that, 
where a vendor refuses to convey because of the pur- 
chaser’s fraud, a vendee of the purchaser in good 
faith, for value, and without notice of the fraud, can 
have no rights as against the original vendor.2° 


Want of consideration between the parties who 
have placed on record a title valid on its face ean- 
not be urged against a bona fide purchaser for value, 
who has acted on the faith of the recorded title.®° 


Defective or fraudulent acknowledgment of deed. 
A purchaser in good faith for value, and without 
notice, is not affected by the fact that the deed to 
his grantor was not properly acknowledged.** 


Violation of statute by vendor. Under a statute 
making it a misdemeanor for an owner to plat and 
sell lots in violation of the statute, such violation 
will not affect the title of a purchaser innocent 
thereof.?? 


Tex.—Ludtke v. Houston Lumber & 
ao es Co:, “(Civ App.)* 5 “S'w:. @d) 


2 Ee 160s 
Va.—Snyder v. Grandstaff, 31 §.E.|Samperyac, 27 
647, 96 Va. 473, 70 Am.S.R. 863. 

[a] Mistake in description in deed 
cannot affect subsequent innocent pur- 
chaser without notice. Roberts v. 
Dotson, 195 S.W. 4938, 176 Ky. 278. 


Mistake as ground for reformation 


665). 


180 Ala. 425. 
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F. 201, 8 C.C.A. 562; Dodge v. Briggs, 
Oakley v. Ballard, 18 F. 
Cas.No. 10,393, Hempst. 475; U. S. v. 
F.Cas.No. 
Hempst. 118 [aff 7 Pet. 222, 8 L.Ed. 


Ala.—Betts v. Ward, 72 So. 110, 196 
Ala. 248; Winters v. Powell, 61 So. 96, | ° 


Ark.—Murphy v. Steel, 274 S.W. 6, 
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[§ 911] (b) Want of Title in VWendor—aa. In 
General. The doctrine of bona fide purchaser with- 
out notice does not apply where there is a total 
absence of title in the vendor. The good faith of 
a purchaser cannot create a title where none exists.?* 


[§ 912] bb. Want of Valid Delivery of Deed. As 
a general rule a bona fide purchaser without notice 
from the grantee named in a deed who had posses- 
sion thereof, but to whom there had been no valid 
delivery, acquires no title as against the grantor 
named in the original deed,?* in the absence of facts 
creating an estoppel against such grantor,?> and 
the same rule applies where the deed is deposited 
in escrow, and wrongfully delivered to the grantee 
without compliance with the conditions of the depos- 
it.3° Accordingly, a deed stolen from the grantor,?7 
or the delivery of which is obtained from him by 
fraud, without his knowledge, consent, or acquics- 
cence, and without negligence on his part,®* does 
not pass the title to the property embraced in it, 
even as against a subsequent purchaser for value, 
without notice. So a voluntary deed, not delivered 
during the grantor’s life, but made with the intent 
to be delivered and to pass title after his death, 


412. 


Kan.—Stone vy. French, 14 P. 530, 37 
Kan. 145, 1 Am.S.R. 237. 


N.Y.—Ford v. James, 
159, 4 Keyes 300. 


eee ree v. Ayer; 39 P. 1, 26 Or. 


16,216a, 2 Abb.Dec. 


Pa.—Van 
Whart. 


Amringe vy. 


Morton, 4 
382, 34 Am.D. 517. 


of deed as against bona fide purchaser |169 Ark. 299 [quot Cyc]; Bird v.|_ S.C.—Patterson v, Causey, 111 S.P. 
see Reformation of Instruments § 133. | Jones, 37 Ark. 195. ; Cdn LILO Siew 2: 

25. Deputy v. Stapleford, 19 Cal. Colo.—Hartsock_yv. John Wright Tex.—Steflian v. Milmo Nat. Bank, 
302; Bazemore vy. Freeman, 58 Ga.| Hardware Co., 64 P. 245, 16 Colo.App.| 6 § Ww. 823, 69 Tex. 513; Hapgood v. 


276; Kwentsky v. Sirovy, 121 N.W. 27, | 48. 


142 Iowa 385; Metz v. Blackburn, 65 
P. 857, 9 Wyo. 481. 


Ga.—Compton v. Cassada, 54 Ga. 74. 


City Nat. Bank, (Civ.App.) 230 S.W. 
775; King v. Diffey, (Civ.App.) 192 
S.W. 262, 264 [quot Cyc]; Tyler Build- 


[a] 


duress inducing a 
which the decree was entered, this 
making the decree voidable only. 
Kwentsky v. Sirovy, 121 N.W. 27, 142 
Iowa 385. 

26. La.—Colgin vy. Courrege, 31 So. 
144, 106 La. 684. 

N.Y.—Swanstrom v. Day, 93 N.Y.S. 
192, 46 Mise. 311 [aff 92 N.Y.S. 1147, 
101 App.Div. 609]. 


Or.—Taylor v. Smith, 139 P. 852, 69 
Or. 541. 

Va.—Porter v. Porter, 15 S.E. 500, 
89 Va. 118. 

Iong.—Greenslade y. Dare, 20 Beav. 
284, 52 Reprint 612. 


27. Mooneyham y. Cornick, (Tex. 
Civ.App.) 294 S.W. 894. 


28. Mooneyham v. Cornick, supra. 

29. Crawford vy. Bertholf, 1 N.J. 
Iq. 458. 

30. Cole v. Richmond, 100 So. 419, 


156 La. 262. 
31. Derrett v. Britton, 80 S.W. 562, 
35 Tex.Civ.App. 485. 


32. East Birmingham Realty Co. v. 
Birmingham Machine & Foundry Co., 
49 So. 448, 160 Ala. 461. 


383. U.S.—Boonev. Chiles, 9 L.Ed. 
888, 10 Pet. 177; Vattier v. Hinde, 8 L. 
Ed. 675, 7 Pet. 252; Sampeyreac v. 
USS: 8 kd. 665, 7 Pet. 222 Iowa 
Land & Trust Co. v. United States, 
OAT AB ALOS3C. GAY 1242 "hindblom 
Vere ROCKS; 91467 R660! 07 CiC AN 862 
Texas Lumber Mfg. Co. v. Branch, 60 


Illustration.—A purchaser in 
good faith from one in whom title is 
vested by a decree is not affected by 
stipulation, on 


Idaho.—Ewald v. Hufton, 173 P. 247, 
381 Idaho 373. 


Ind.—John v. Hatfield, 84 Ind. 75. 


Iowa.—Strothers v. Woodcox, 121 
N.W. 51, 142 Iowa 648. 


KIky.—Vanhoose y. Fairchild, 141 S. 
W.. 75, 145. Ky. 700, 

Neb.—Plattsmouth First Nat. Bank 
v. Gibson, 84 N.W. 259, 60 Neb. 767. 


N.Y.—Marden v. Dorthy, 160 N.Y. 
39, 54 N.E. 726, 46 L.R.A. 694; Dar- 
ragh v. Rowe, 96 N.Y.S. 666, 109 App. 
Div. 560. 


N.C.—Lee vy. Parker, 
171-N.C. 144. 


Sie ae ee v. Harmstead, 2 Pa. 
191. 

Philippine.—Trinidad vy. Ricafort, 7 
Philippine 449. 

S8.C.—Shultz v. Carter, 17 S.C.Eq. 
533; Dillard v. Crocker, 17 S.C.Eq. 20; 
Snelgrove vy. Snelgrove, 4 S.C.Eq. 274; 
Simpson vy. Gibbes, 1 S.C.Eq. 145. 


Tenn.—Simmons y. Redmond, (Ch. 
A.) 62 S.W. 366. 


Tex.—Robson v. Osborn, 13 Tex. 
298; Smith v. Huff, (Civ.App.) 164 
S.W. 429; Mortimer v. Jackson, (Civ. 
App.) 155 S.W. 341 [aff (Commn.App.) 
206 S.W. 510]; Dupree v. Frank, (Civ. 
App.) 39 S.W. 988 [rev on other 
grounds 40 S.W. 962, 91 Tex. 66]. 


Utah.—Ives v. Grange, 134 P. 619, 
42 Utah 608. 


Wyo.—Rue v. Merrill, 297 P. 3879, 
384, 42 Wyo. 511 [cit Cyc]; Rue v. 
Merrill, 297 P. 375, 377, 42 Wyo. 497 
[cit Cye]. 

34. Ind.—Henry v. Carson, 96 Ind. 


88 S.E. 217, 


ing & Loan Ass’n v. Baird & Scales, 
(Civ.App.) 165 S.W. 542 [rev on other 
grounds 171 S.W. 1122, 1200, 106 Tex. 
554]; Garner v. Risinger, 81 S.W. 
343,135). Tex Civ. Apps 878 


Wis.—Tisher vy. Beckwith, 11 Am.R. 
546, 30 Wis. 55. 


[a] Ilustration.—Where defend- 
ant induced plaintiff husband to sur- 
render deed to property owned by 
wife, on false representations and un- 
der materially different terms from 
those previously assented to by the 
wife and without her authority, such 
deed conveyed no title which the gran- 
tee could convey to a bona fide pur- 
chaser. King vy. Diffey, (Tex.Civ. 
App.) 192 S.W. 262. 


35. Ohio.—Shurtz v. Colvin, 45 N. 
E. 527, 55 Ohio St. 274. 


Poe ae Vemayer, 39) Po 26007 
S.C.—Merck v. Merck, 65 S.B. 347, 
83 S.C. 329, 137 Am.S.R. 815. 


Tex.—Busby v. Smith, (Civ.App.) 53 
S.W.(2d) 138; King v. Diffey, (Civ. 
App.) 192 S.W. 262; Houston Land, 
etc., Co. v. Hubbard, 85 S.W. 474, 37 
Tex.Civ.App. 546. 


Wis.—Tisher v. Beckwith, 11 Am.R. 
546, 30 Wis. 55. 

36. See Escrows §§ 31, 32. 

37. John vy. Hatfield, 84 Ind. 75; 
Tisher y. Beckwith, 11 Am.R. 546, 30 
Wis. 55. ; 

38. Fitzgerald v. Goff, 99 Ind. 28; 
Henry v. Carson, 96 Ind. 412; John y. 
Hatfield, 84 Ind. 75; Tisher v. Beck- 
with, 11 Am.R. 546, 30 Wis. 55. 
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if obtained by the grantee, passes no title to him 
or to a bona fide purchaser from him.?® On the 
other hand, it has been held that, where an agent, 
acting beyond the scope of his authority, delivers 
a deed to one not intended to be the grantee, an 
innocent purchaser claiming under such deed is en- 
titled to protection.*® 


[§ 913] cc. Deed Executed in Blank and Wrong- 
fully Filled Out. If a deed which has been exe- 
cuted and acknowledged by the grantor, with a blank 
for the grantee’s name, be surreptitiously and fraud- 
ulently taken from the grantor’s house, and the blank 
filled up, no title passes thereby, and a bona fide 
purchaser for a valuable consideration from the 
person holding the deed stands in no better situation 
than such fraudulent holder,*! especially if the orig- 
inal grantor remains in possession of the property.?? 
But where the grantor voluntarily delivers to an- 
other a deed executed in blank, with authority to fill 
in the name of the grantee on certain conditions, the 
person whose name ts filled in is entitled to assume, 
from the possession of the deed by the one filling 
in the blank, and in the absence of any notice of 
fraud or violation of the grantor’s instructions, 
that he had authority to do so, and the title of such 
grantee, or of innocent purchasers from him, will be 
protected.*? 


39. Stone v. French, 14 P. 530, 37 
amneel45, xt sAm\SiR. § 23.75 4 ebisher ey. 
Hall, 41 N.Y. 416. 


40. Stover vy. Snow, 287 S.W. 1042, 


but 
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and could not produce such receipts, 
inserted defendant’s 
grantee and delivered the deed to de- 
fendant for value, 


[§§ 912-915 


[§ 914] (c) Want of Power or Capacity To Con- 
vey.‘ The rule which protects the bona fide pur- 
chaser of the legal title, for value, without notice of 
the equitable ‘title of another, applies only to cases 
of purchase from a holder of the legal title who has 
power to convey. Therefore if a deed is void for 
want of legal capacity in the vendor to convey, want 
of notice in a purchaser from the purchaser is no 
defense.t® A purchaser under a power purchases at 
his peril, and if there is 1.0 subsisting power or au- 
thority to sell, no title is aequired by the purchas- 
er.*® So a purchaser without notice from the gran- 
tee of one who was mentally incompetent acquires no 
title as against the original grantor,*’ although there 
is authority to the contrary.*® 


Conveyance under special-power. Where a stat- 
ute requires a particular authority to be obtained for 
a transfer of land, one who purchases without as- 
certaining that such authority has been obtained 
acts at his peril.*® 


[§ 915] (8) Means of Acquiring Title in General. 
A purchaser need not claim under a general war- 
ranty deed to entitle him to the defense of bona fide 
purchaser,°®° if the deed purports to convey the land 
itself and not merely the grantor’s title or interest 
therein,®+ and the fact that it contains a limited or 
special warranty,°? or no warranty at all,°* cannot 


insane person see Insane Persons § 
name as| 538. 

48. Phillips v. Murphy, 
250, 186 Ky. 763. 


as an absolute 218 S.W. 


315 Mo. 1046. 


41. Telschow v. Quiggle, 145 P. 11, 
74 Or. 105; Smith v. Markland, 72 A. 
TOAT.. 228° Pay 605,97 132, Ams. R. 44%; 
Van Amringe v. Morton, 4 Whart. 
(Pas)* 382, 34 Am.D? 617: 


42. Smith v. Markland, 72 A. 1047, 
V23, ba. O05 sloc, Am.suk. Tai. 


43. McCleerey v. Wakefield, 41 N. 
W. 210, 76 Iowa 529, 2 LRA. 529; 
Guthrie v. Field, 116 P. 217, 85 Kan. 
58, 37 L.R.A.N.S. 325; Clemmons v. 
McGeer, 115 P. 1081, 63 Wash. 446. 


[a] Illustrations.—(1) Where 
owner executes a deed in blank and 
gives it to an agent, to be used by 
him in effecting a sale of the prop- 
erty conveyed, and the agent fraud- 
ulently fills it out, and delivers it 
to another, who conveys it to a bona 
fide purchaser, the latter’s title should 
be quieted against the former owner, 
the grantor of the deed in blank. 
Creveling v. Banta, 115 N.W. 598, 138 
Iowa 47; Kinyon v. Harbach, (lowa) 
80 N.W. 546. (2) Where an owner 
of land executes a deed thereto leav- 
ing the name of the grantee blank, 
and intrusts it to another with au- 
thority to sell the land, fill in the 
name of the buyer and deliver the 
deed on certain conditions, and the 
holder of the deed in violation of in- 
structions delivers it to a third per- 
son who fills in his own name and 
records the deed, an innocent pur- 
chaser acquires such a right that his 
claim of title cannot be adjudged void 
at the suit of the original owner with- 
out compensation for what he has 
lost by the transaction. Guthrie v. 
Field; 116 P. 217, 85 Kan. 58, 37 L.R. 
ALN:S: 325) ~(3) That) plaintiffs de- 
livered to a contractor a deed, blank 
as to grantee, on his promise to pro- 
duce receipts showing payment for 
labor and materials, furnished for a 
building, to the value of the land, 
which the contractor was to receive 
in part payment for the building, and 
that the contractor never produced 


deed or as a mortgage, show that de- 
fendant’s title is superior to plain- 
tiffs’, no fraud by defendant or 
knowledge on his part as to how the 
contractor got the deed being shown. 
Clemmons v. McGeer, 115 a 1081, 63 
Wash. 446. 


44. Conveyances by: 
Infants see Infants § 67. 


Insane persons see Insane Persons § 

538. 

45. Bryan v. Walton, 14 Ga. 185; 
Sixto v. Maldonado, 2 Porto Rico Fed. 
454; Daniels v. Mason, 38 S.W. 161, 
90 Tex. 240, 59 Am.S.R. 815; Estes v. 


oupmer, 70 S.W. 1007, 30 Tex.Civ.App. |, 


[a] Bona fide purchaser from mar- 
ried woman in whose deed the hus- 
band does not join is not protected. 
Daniels v. Mason, 38 S.W. 161, 90 Tex. 
240, 59 Am.S.R. 815. 


[b] Purchase from false heirs.— 
One who has purchased the land of a 
decedent from one who has falsely 
or erroneously claimed to be an heir 
cannot, on the ground that he is an 
innocent purchaser, recover it from 
one holding under the true heirs. 


Clapp v. Branch, 32 S.W. 735, 11 Tex. 


Civ.App. 203 


46. Jackson v. Anderson, 4 Wend. 
(N.Y.) 474; Green v. Hugo, a S.W. 
79, i Tex. 452, 26 Am.S.R. 82 


[a] Deed by Se st ae a link 
in the title of purchasers was a deed 
from an agent, void because of prior 
revocation of his authority by his 
principal’s death, the purchaser was 
not an innocent purchaser. Wall vy. 
URE Oes, 118 S.W. 886, 52 Tex.Civ. App. 


47. Connecticut General Life Ins. 
Co. v.. Cochran, 218 P, 313,95 Ol) 111- 
Patterson v. Causey, 111 S.E. 725, 119 
S.C. .12; Pure Oil Co. v. Swindall, 
(Tex.Commn.App.) 58 S.W.(2d) 7 
[aff in part and rev in Rare (Civ. App.) 
37 S.W.(2d) 1094]. 


Bona fide purchaser Pan grantee of 


[a] Subsequent purchaser with no- 
tice.—Grantees of one to whom deed 
was executed through the exercise of 
undue influence over the weakened , 
mind of his grantor, who lived in the 
immediate neighborhood of the latter 
at the time of the making of the deed, 
and for many years before were con- 
stantly associated with him and his 
family, are in no better position than 
their immediate grantor to defend a 
suit to cancel the deed to him, being 
charged with knowledge of his gran- 
tor’s inability to make a valid obliga- 
tion. Huffaker v. Brammer, 235 S.W. 
Tab Os miKcye 26s 


Boat Mack v. Brammer, 28 Ohio St. 

50. Flagg v. Mann, 9 F.Cas.No. 4,- 
847, 2 Sumn. 486; Miller v. Fraley, 23 
Amey (ide Southern R. Co. v. Car- 


roll, 67 S.E. 4, 86 S.C. 56, 138. Am.S.R. 
1017 {disappr Aultman y. Utsey, 13 
S.E. 848, 34 S.C. 559 in so far as it 
holds’ to the contrary]; Johnson v. 
Marti, (Tex.Civ.App.) 214 S.W. 726. 


51. Swango v. Kentucky Coal & 
Timber Development Co., 255 SSOws 
114, 200 Ky. 522; Richardson v. Levi, 
3 S.W. 444, 67 Tex. 364; Johnson v. 
Marti, (Tex.Civ.App.) 214 S.W. °726. 
See also infra § 917 


52. Marston y. Gavtertin, 192 SW. 
413, 270 Mo. 5; Raymond y. Flavel, 
40 'P, GS ear’ Or. 219; Davidson v. 
Ryle, 124 S.W. 616, 125 S.W. SS LOS 
Tex. 209 [rev (Civ. App.) 116 SW. 
823]; Holmes y. Johns, 56 Tex. 41; 
Duntee vy. Childs, 53 S.E. 209, 59 WwW. 
Vas 225. 


[a] Under special warranty deed 
warranting the title “by, through, or 
under me, but not otherwise, * but 
purporting “to convey the land,” a 
grantee may become a purchaser un- 
affected by undisclosed equities. 
Johnson v. Marti, (Tex.Civ.App.) 214 
S.W. 726. 


53. Swango vy. Kentucky Coal & 
Timber Development Co., 255 S.W. 
D4 2.00 Sy. woos Advance Thresher 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 915-916] 


of itself impute notice of prior or lateral equities, 
so as to preclude one claiming under such a deed 
from being a bona fide purchaser, although, on the 
other hand, it has been held that a deed with only 
a special covenant of warranty raises a presumption 
of knowledge by the grantee that the title is defec- 
But one who takes property under a deed 
containing an express exclusion of warranty of 
title, and as to which there is a complete chain of 
title to another on record, is not a bona fide pur- 


tive.>4 


chaser.®> 


Co. v. Esteb, 69 P. 447, 41 Or. 469; 
Southern Ry. Co. v. Carroll, 67 S.H. 
4, 86 S.C. 56, 1388 Am.S.R. 1017 [dis- 
appr Aultman v. Utsey, 13 S.E. 848, 34 
S.C. 559, in so far as it holds to the 
contrary]. See also Keenon v. Burk- 
hardt, (Tex.Civ.App.) 162 S.W. 483 
(holding that, where deed was ac- 
cepted by the grantee under the im- 
pression that it contained a covenant 
of warranty, the omission of such a 
covenant was only a circumstance on 
the issue of the grantee’s claim of in- 
nocent purchaser). 


[a] Absence of general covenant 
of warranty is insufficient to put a 
purchaser on inquiry as to defects in 
the title to the land, and a purchaser, 
for value without notice, under such 
deed is protected against one claim- 
ing under a subsequently recorded 
deed. . Southern Ry. Co. v. Carroll, 67 
S.E. 4, 86 S.C. 56, 138 Am.S.R. 1017. 


54. Williamson v. Williams, 11 
Lea (Tenn.) 355. See Woodfolk vy. 
Blount, 3 Hayw. (Tenn.) 147, 9 Am.D. 
736 (intimating, but not deciding, that 
refusal of the vendor to make full 
and ordinary assurance is sufficient to 
excite suspicion and put the purchaser 
on inquiry). k 

55. Breaux-Renoudet Cypress- 
Lumber Co. v. Shadel, 28 So. 292, 52 
La.Ann. 2094. 

56. See Deeds § 299. 

57. See infra § 918. 

58. Ala.—Gordon v. Ward, 128 So. 
217,220, -Ala..173; .Collumrv., Burton, 
127 So. 224, 220 Ala. 629; Townley v. 
Corona Coal & Iron Co., 77 So. 1, 200 
Ala, 627; Betts v.. Ward, 72 So. 110, 
196 Ala. 248; Hunter v. Briggs, 63 So. 
1004, 184 Ala. 327; Rucker v. Ten- 
nessee Coal, Iron & R. Co., 58 So. 465, 
176 Ala. 456; Clemons v. Cox, 21 So. 
426, 114 Ala. 350; Wood v. Holly Mfg. 
Co., 13 So. 948, 100 Ala. 326, 46 Am.S. 
R. 56; O’Neal v. Seixas, 4 So. 745, 85 
Ala. 80; McMillan v. Rushing, 80 Ala. 
402; Derrick v. Brown, 66 Ala. 162. 


Alaska.—Fairbanks First Nat. Bank 
v. Timmins, 4 Alaska 242. 

Cal.—Allison v. Thomas, 14 P. 309, 
72 Cal. 562, 1 An%.S.R. 89; Lombardi 
v. Sinanides, 235 P. 455, 71 Cal.App. 
272. 

D.C.—Morris v. Wheat, 8 App.D.C. 
379. 

Fla.—Rabinowitz v. Houk, 129 So. 
501, 100 Fla. 44; Myers v. Van Bus- 
kirk, 119 So. 123, 96 Fla. 704; Braddy 
& Hale Fishery Co. v. Thomas, 112 
So. 55, 93 Fla. 326;. Fries v. Griffin, 17 
So. 66, 35 Fla. 212. 


Ill.— Owens v. Thompson, 4 Ill. 502; 
Doyle v. Knapp, 4 Ill. 334; Snyder v. 
Laframboise, 12 Am.D. 187, 1 Ill. 343. 

Iowa.—Howell v. Howell, 232 N.W. 
816, 211 Iowa 70; First Nat. Bank v. 
Ramsey, 205 N.W. 464, 200 Iowa 790; 
Frost v. Rich, 200 N.W. 561, 199 Iowa 
421; Foulke v. Town of Agency City, 
122 N.W. 823, 145 Iowa 471; Minneap- 
Olis; éte;, GR. Co, v2 Chicago, etc, R: 
Co., 88 N.W. 1082, 116 Iowa 681; 
Young v. Charnquist, 86 N.W. 205, 
114 Iowa 116; Hannan v. Seidentopf, 
86 N.W. 44, 113 Iowa 658; Rogers v. 
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claim.®® 


Chase, 56 N.W. 537, 89 Iowa 468; Foge 
v. Holcomb, 21 N.W. 111, 64 Iowa 621; 
Miller v. Wolf, 18 N.W. 889, 63 Iowa 
233; Raymond vy. Morrison, 13 N.W. 
332, 59 Iowa 371; Winkler v. Miller, 
6 N.W. 698, 54 Iowa 476; Springer v. 
Bartle, 46 Iowa 688. 


Kan.—Lasley v. Stoul, 136 P. 249, 
90 Kan. 712; Peck v. Ayres, 100 P. 
283, 79 Kan. 457; Pope v. Nichols, 59 
P. 257, 61 Kan. 230; Smith v. Rudd, 
29 P. 310, 48 Kan. 296; Goddard vy. 
Donaha, 22 P. 708, 42 Kan. 754; John- 
son v. Williams, 14 P. 537, 37 Kan. 179, 
1 Am.S.R. 243; Utley v. Fee, 7 P. 555, 
33 Kan. 683; Everston v. Central 
Bank, 6 P. 605, 33 Kan. 352; Kelly v. 
McBlaine, 50 P. 963, 6 Kan.App. 523; 
Ferguson v. Tarbox, 44 P. 905, 3 Kan. 
App. 656. 


Ky.—Swango vy. Kentucky Coal & 
Timber Development Co., 255 S.W. 
114, 200 Ky. 522; Arnett v. Stephens, 
251 S.W. 947, 199 Ky. 730. 


Me.—Peaks v. Blethen, 1 A. 451, 77 
Me. 510. 


Mich.—Backus v. Cowley, 127 N.W. 
775, 162 Mich. 585; Zeigler v. Valley 
Coal Co., 118 N.W. (775, 150 Mich. 82, 
13 Ann.Cas. 90; Kesler y. Johnson, 
81 N.W. 922, 123 Mich. 96; Beakley v. 
Robert, 79 N.W. 193, 120 Mich. 209; 
Peters v. Cartier, 45 N.W. 73, 80 Mich. 
124, 20 Am.S.R. 508. 


Minn.—Hersey vy. Lambert, 
Wie 963) 50° Minn: 373: 


Mo.—Witte v. Storm, 139 S.W. 384, 
236 Mo. 470; Zweigart v. Reed, 119 
S.W. 960, 221 Mo. 33; Starr v. Kis- 
ner, 117 S.W. 1129, 219 Mo. 64; Starr 
Vietsartz, Lig oe. Wied oom Mow Ge 
Seibel v. Higham, 115 S.W. 987, 216 
Mo. 121, 129 Am.S.R. 502; BEoff v. 
Irvine, 18 S.W. 907, 108 Mo. 378, 32 
Am.S.R. 609; Emmel v. Headlee, 7 
S.W. 22; Schradski v. Albright, 5 S. 
W. 807, 98 Mo. 42; Mason v. Black, 
87 Mo. 329; Stoffel v. Schroeder, 62 
Ridgeway v. Holliday, 59 


52 N. 


Mont.—McAdow vy. Black, 13 P. 377, 
6 Mont. 601. 


Neb.—Bryan Reed Co. v. Klabunde, 
108 N.W. 138, 76 Neb. 801; Arlington 
Mill & Elevator Co. v. Yates, 77 N.W. 
677, 57 Neb. 286; Pleasants v.°Blod- 
gett, 58 N.W. 423, 39 Neb..741, 42 Am. 
S.R. 624; Bowman v. Griffith, 53 N. 
W. 140, 85 Neb. 361; Pleasants v. 
Blodgett, 49 N.W. 453, 32 Neb. 427. 


Ohio.—Harvey v. Jones, 1 Disn. 65, 
12 Ohio Dec. (Reprint) 490. 


Or.—American Mortg. Co. v. Hutch- 
inson, 24 P. 515, 19 Or. 334; Baker v. 
Woodward, 6 P. 173, 12 Or. 3: Rich- 
ards v. Snider, 6 P. 186, 11 Or. 501. 


S.D.—Schmidt v. Musson, 107 N.W. 
367, 20 S.D. 389 [aff 121 N.W. 624, 23 
S.D. 231]; Fowler v. Will, 102 N.W. 
SOS LO SUD. shod, Sit Am. SIR. 1938708 
Ann.Cas. 1093 and note; Parker y. 
Randolph, 59 N.W. 722, 5 S.D. 549, 29 
L.R.A. 33 and note. 


Tenn.—Williamson v. Williams, 11 
Lea 355; Lowry v. Brown, 1 Coldw. 
456; Hows v. Butterworth,. (Ch.A.) 
62 S.W. 1114. 
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[§ 916] (4) Quitclaim Deed—(a) Immediate Quit- 
claim—aa. In General. 
only such right, title, or interest as the grantor has 
at the time it is made;*® and the general rule, unless 
modified by the registry acts,°* is that a party claim- 
ing under such a deed cannot be deemed a bona fide 
purchaser of any greater interest than his grantor 
then had,°* although he thought he was getting a 
warranty deed;°® and such grantee takes subject to 
any prior conveyance or outstanding equity or 
As stated in some cases, the tender of a 


A quitelaim deed conveys 


Tex.—Huff v. Crawford, 34 S.W. 606, 
89 Tex. 214; Threadgill v. Bickerstaff, 
29 S.W. 757, 87 Tex. 520; Richard- 
son v. Levi, 3 S.W. 444, 67 Tex. 359; 
Laurens vy. Anderson, 1 S.W. 379; 
Milam County v. Bateman, 54 Tex. 
153; Carter v. Wise, 39) Tex, (273: 
Rodgers v. Burchard, 7 Am.R. 283, 34 
Tex. 441; Dikes v. Miller, 24 Tex. 
417; Fletcher v. Ellison, 1 Tex.Unrep. 
Cas. 661; Marshburn v. Stewart, (Civ. 
App.) 295 S.W. 679; Jewell v. Hart, 
(Civ.App.) 244 S.W. 827; Barksdale 
v..Benskin, (Civ.App.) 194 S.W. 402 
{rev on another ground (Commn. 
App.) 246 S.W. 360]; Louisiana & 
Texas Lumber Co. vy. Southern Pine 
Lumber Co., (Civ.App.) 171 S.W. 537; 
Rule v. Richards, (Civ.App.) 149 S.W. 
1073; Clark v. Altizer, (Civ.App.) 145 
S.W. 1041; Hudman y. Henderson, 
124 S.W. 186, 58 Tex.Civ.App. 358; 
McMurrey v. Columbia Lumber Co., 
120 S.W. 246, 56 Tex.Civ.App. 199; 
Raley v. Magendie, (Civ.App.) 116 S. 
W. 174, 1198; Jemison v. Scottish- 
American Mortg. Co., 46 S.W. 886, 19 
Tex.Civ.App. 232; Hill v. Grant, (Civ. 
App.) 44 S.W. 1016; Dupree v. Frank, 
(Civ.App.) 39 S.W. 988 [rev on other 
grounds 40 S.W. 962, 91 Tex. 66]; Cul- 
mell v. Borroum, 35 S.W. 942, 13 Tex. 
Civ.App. 458; Huff v. Crawford, (Civ. 
App.) 32 S.W. 592 [rev on other 
grounds 34 S.W. 606, 89 Tex. 214]; 
Tate v. Kramer, 23 S.W. 255, 1 Tex. 
Civ.App. 427. 


Wash.—Parker v. Burwell, 125 P. 
151, 69 Wash. 386. 


ee ee Cees v. Lister, 14 Grant Ch. 


[a] Gvrantee of fraudulent vendee. 
—Grantees in quitclaim deed from 
one holding with knowledge of fraud 
are not bona fide purchasers. Grahl 
ee ce 215 N.W. 295, 240 Mich: 


[b] Grantee in second quitclaim 
deed.—Where A, an owner of real 
estate, executed a quitclaim deed 
therefor, and a grantee of A’s grantee 
took possession of the property, and 
while in the possession thereof A ex- 
ecuted another quitclaim deed for the 
property to another person, who had 
no knowledge of the existence of the 
first quitclaim deed, and the last quit- 
claim deed was recorded first, the 
grantee under the last quitclaim deed 
obtained no valid claim or title to the 
real estate. African M. E. Church 
v. Hewitt, 14 P. 540, 37 Kan. 107. 

[ec] One taking quitclaim deed of 
land in possession of third parties is 
not a bona fide purchaser. Hersey v. 
Lambert, 52 N.W. 963, 50 Minn. 373. 

59. Peck v. Ayres, 100 P. 283,-79 
Kan. 457. $ 

60. Ala.—Marsh v. Marsh, 112 So. 
189, 215 Ala. 571. 

Alaska.—First Nat. 
mins, 4 Alaska 242. 

Fla.—Myers v. Van Buskirk, 119 So. 
123, 96 Fla. 704. 

Iowa.—Brenton Bros. y. Bissell, 239 
N.W. 14, 214 Iowa 175; Howell y. 
Howell, 232 N.W. 816, 211 Iowa 70; 
First Nat. Bank v. Ramsey, 205 N.W 
464, 200 Iowa 790; Frost v. Rich, 200 


Bank v. Tim- 
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quitclaim deed is a fact sufficient to awaken the sus- 
picion of the purchaser as to the validity of the 
title;°1 and he is chargeable with notice of all out- 
standing interests and claims of which he could 
obtain knowledge by the exercise of reasonable dil- 
igence and by making proper inquiry;*2 but not of 
a fact which he could not, on inquiry, have ascer- 


tained.®3 


Contrary or qualified rule. Some 


N.W. 561, 199 Iowa 421; Wilson v. 
Wilson, 185 N.W. 97, 192 Iowa 646. 


Kan.—Robinson-Patterson Coal Co. 
v. Morgan, 288 P. 555, 130 Kan. 679. 


Ky.—-Arnett v. Stephens, 251 S.W. 
947, 199 Ky. 730. 

Mo.—Marston v. Catterlin, 192 S.W. 
413, 270 Mo. 5; Zweigart v. Reed, 119 
S.W. 960, 221 Mo. 33; Campbeli v. La- 
clede Gas Light Co., 84 Mo. 352; Mann 
v. Best, 62 Mo. 491. 


N.Y.—Universal Trust Co. v. Boe- 
hanski, 135 N.Y.S. 100, 75 Misc. 317. 


[a] Rule applied.—(1) Purchaser 
by quitclaim deed of surviving wife’s 
interest in husband’s realty could not, 
on the theory that he was an innocent 
purchaser, acquire title to one-third 
of the husband’s land and thereby 
avoid antenuptial contract limiting 
wife’s interest to homestead. Wilson 
v. Wilson, 185 N.W. 97, 192 Iowa 646. 
(2) Where a city took land by quit- 
claim deed for cemetery purposes, it 
took subject to the equities existing 
against the land to secure payment of 
the remainder of the price owed by 
the grantor, since a grantee under a 
quitclaim deed is conclusively pre- 
sumed to have knowledge of all prior 
equities, and takes subject thereto. 
Duntz v. Ames Cemetery Ass'n, 186 
N.W. 443, 192 Iowa 1341. (3) Quit- 
claim deed of mortgagee under deed 
intended as security, and which has 
been fully paid, gives grantee no title. 
Robinson-Patterson Coal Co. v. Mor- 
gan, 288 P. 555, 130 Kan. 679. 


61. Arnett v. Stephens, 251 S.W. 
947, 199 Ky. 730; Abernathy v. South, 
ete., R. Co., 63 S.B. 180, 150 N.C. 97. 

62. Alaska.—Fairbanks First Nat. 
Bank vy. Timmins, 4 Alaska 242. 


Iowa.—Boileau v. Records & Breen, 
144 N.W. 336, 165 Iowa 134. 


Kan.—Lasley v. Stout, 136 P. 249, 
90 Kan. 712; Spaulding v. Menke, 106 
P. 1009, 81 Kan. 904; Doty v. Knox, 
105 P. 437, 81 Kan. 138, 135 Am.S.R. 
Sbieme Peck cve Ayress (100), Pou aes. iho 
Kan. 457; Eger v. Brown, 94 P. 808, 
77 Kan. 510, 15 L.R.A.N.S. 459; Smith 
v. Rudd, 29 P. 310, 48 Kan. 296; God- 
dard v. Donaha, 22 P. 708, 42 Kan. 
754; Johnson v. Williams, 14 P. 537, 
387 Kan. 179, 1 Am.S.R. 248; Ferguson 
v. Tarbox, 44 P. 905, 3 Kan.App. 656. 


Ky.—Arnett v. Stephens, 251 S.W. 
947, 199 Ky. 730. 


Ohio.—Cook v. Dinsmore, 5 Ohio Cir, 
Ot 1385.13 Ohio Cin Dee. 139; 


S.D.—Lusk v. City of Yankton, 168 
N.W. 375, 40 S.D. 498. 


Tex.—Clark v. Altizer, 
145 S.W. 1041. 

[a] That person pays taxes on 
realty is evidence that he claims some 
interest therein, which should lead a 
person taking a quitclaim deed there- 
for to inquire as to his rights. Las- 
ley v. Stout, 136 P. 249, 90 Kan. 712. 


{b] Prior trust deed.—A purchas- 
er under a quitclaim deed cannot de- 
fend as a bona fide purchaser against 


(Civ.App.) 


a trust deed made by his grantor. 
Clark v. Altizer, (Tex.Civ.App.) 145 
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there is no distinetion between a quitelaim and a 
warranty deed as affecting a grantee with notice or 
putting him on inquiry.** The receipt of a quitelaim 
deed under this theory does not prevent the grantee 
from showing that he is a bona fide purchaser,®* 
and he will be protected as such if he took the quit- 
claim without notice of an outstanding conveyance or 


equity, or of facts which would have led to knowl- 


courts hold that 


S.W. 1041. 


[c] Attachment proceedings.—A 
quitclaim deed holder is charged with 
notice of an action in which the real 
estate has been attached. Spaulding 
v. Menke, 106 P. 1009, 81 Kan. 904; 
Doty v. Knox, 105 P. 437, 81 Kan. 138, 
135 Am.S.R. 351. 

{d] Adverse possession.—That the 
deed given a purchaser is a quitclaim 
puts him on inquiry and notice of an- 
other’s title by adverse possession. 
Lusk v. City of Yankton, 168 N.W. 
375, 40 S.D. 498. 


olo, 
_63. Fleetwood v. Brown, 
352, 11 N.E. 779, 109 Ind. 567. 
64. Robinson v.. Clapp, 32 A. .939, 
65 Conn. 365, 29 L.R.A. 582; Chapman 
V., Sims, 53 Miss. 154; “Brophy, Min. 
Co. v. Brophy, ete., Gold, ete., Min. 
Co., 15 Nev. 101; Coombs v. Aborn, 68 
A. 817, 29 R.I. 40, 14 L.R.A.N.S.. 1248; 
Babcock v. Wells, 54 A. 596, 25 K.I. 
23, 105 Am.S.R. 848. 


65. U.S—McDonald v. Belding, 12 
S.Ct. 892, 145 U.S. 492, 36 L.Ed. 788 
(applying Arkansas law). 


Ark.—Staggs v. Joseph, 249 S.W. 
566, 158 Ark. 1338; Henry Wrape Co. 
v. Cox, 183 S.W. 955, 122 Ark. 445; 
Moore v. Morris, 177 S.W. 6, 118 Ark. 
516. But see Little Rock & Ft. S. Ry. 
Co. v. Rankin, 156 S.W. 431, 107 Ark. 
487 (holding that grantee was charged 
with notice of all imperfections in his 
frantor’s title, and hence with knowl- 
edge that his grantor had only a bond 
for title). Miller v. Fraley, 23 Ark. 
735 (holding that taking quitclaim 
deed is circumstance, if unexplained, 
to show that grantee had knowledge 
of defects in title and was not inno- 
cent purchaser). 


Ga.—Isom v. Nutting, 113 S.E. 197, 
153 Ga. 682. 

Ind.—Smith v. McClain, 45 N.E. 41, 
146 Ind. 77; Sullenger v. Baecher, 102 
ine 38.0) e OUMNH) abl Taroom na A Dp. 


La.—Williams v. White Castle 
Lumber, etc., Co., 38 So. 414, 114 La. 
448. 

Mass.—Mansfield v. Dyer, 131 Mass. 
200. 


Okl.—Tucker vy. Leonard, 183 P. 907, 
TiOn Okie Los 


W.Va.—Dunfee v. Childs, 
209, 59 W.Va. 225. 


Wis.—Simpson vy. Cornish, 218 N.W. 
193, 196 Wis. 125. But see Martin v. 
Morris, 22 N.W. 525, 62 Wis. 418 (hold- 
ing that grantee in quitclaim deed 
cannot claim protection as bona fide 
purchaser). 


[a] “Quitclaim deed” is substan- 
tive form of conveyance, and a party 
holding such a deed may be entitled 
to protection as an innocent purchas- 
er. Staggs v. Joseph, 249 S.W. 566, 
158 Ark. 1383; Henry Wrape Co. v. 
Cox, 183 S.W. 955, 122 Ark. 445. 


[b] In the federal courts (1) it 
was held in earlier cases in the su- 
preme court, and in some of the lower 
federal court cases, that the bare fact 
that the deed set up against a pri- 


9 N.E. 


53 S.E. 


or conveyance or equity is a quitclaim 
was sufficient in itself to deprive the 
grantee therein of the character of a 
purchaser in good faith. Baker v. 
Humphrey, 101 U.S. 494 25 L.Ed. 
1065; Dickerson v. Colgrove, 100 U.S. 
578, 25 Ld. 618; Villa v. Rodriguez, 
12 Wall. 323; ay v. Le Claire, 11 
Wall. 217; Oliver v. Piatt, 3 How. 333, 
11 L.Ed. 622; Dunn v. Barnum, 51 F. 
355, 2 C.C.A. 26; Gest v. Packwood, 
34 F. 368, 13 Sawy. 202; Hastings v. 
Nissen, 31 F. 597; Dodge v. Briggs, 
27 F. 160; United States v. Sliney, 21 
F. 894; Runyon vy. Smith, 18 F. 579. 
(2) But, in later cases, it has been 
held that a grantee in a quitclaim 
deed may be a bona fide purchaser, 
depending on the attending circum- 
stances rather than on the form of 
the conveyance. U. S. v. California, 
ete. and Co., 13:-S:.Cty 458) 148 TUS: 
31, 37 L.Ed. 354; Moelle v. Sherwood, 
13 S.Ct. 426, 148 U.S. 21, 37 L.Ed. 350 
(where it was said: “The doctrine ex- 
pressed in many cases that the gran- 
tee in a quitclaim deed cannot be 
treated as a bona fide purchaser does 
not seem to rest upon any sound prin- 
ciple. It is asserted upon the assump- 
tion that the form of the instrument, 
that the grantor merely releases to 
the grantee his claim, whatever it 
may be, without any warranty of its 
value, or only passes whatever in- 
terest he may have at the time, indi- 
cates that there may be other and 
outstanding claims or interests which 
may possibly affect the title of the 
property, and, therefore, it is said 
that the grantee, in accepting a con- 
veyance of that kind, cannot be a bona 
fide purchaser and entitled to protec- 
ion as such; and that he is in fact 
thus notified by his grantor that there 
may be some defect in his title and 
he must take it at his risk. This as- 
sumption we do not think justified by 
the language of such deeds or the gen- 
eral opinion of conveyancers’’); Hop- 
kins v. Hebard, (Ténn.) 194 F. 301, 114 
COAL 261 “Pariesbr SiC. (26) 235) Wes 
287, 59 L.Hd. 232]. 


{e] In North Carolina (1) in a 
case where it was contended that a 
quitclaim deed was notice to the gran- 
tee of equities between his grantor 
and such grantor’s pfedecessors in ti- 
tle, the court quoted, with apparent 
approval, the rule laid down in Moelle 
v. Sherwood, 13 S.Ct. 458, 148 U.S. 31, 
37 L.Ed. 350, to the effect that a gran- 
tee in a quitclaim deed may be a bona 
fide purchaser. Smith v. Fuller, 67 8. 
Hy. 48, 152 N.C. 71 (2). Et-was further 
held that, where the habendum and 
tenendum clauses in a deed are in the 
words of a usual bargain and sale 
conveyance, and the warranty clause 
refers to the deed of the grantor from 
his predecessor in title, cne absolute 
and unconditional in form, even 
though the granting clause in the 
subsequent grantee’s deed purports 
to grant only the right, title, and in- 
terest of the grantor without using 
the word ‘quitclaim,” it did not 
charge the purchaser with notice of 
equities between his grantor and his 
grantor’s predecessor in title. Smith 
v. Fuller, 67 S:B. 48, 152 N.C. 7. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 916-918] 


edge thereof.®® 


[§ 917] bb. Distinction between Conveyance of 
Whether the convey- 
ance be a quitelaim or not is dependent on the intent 
of the parties to it, as that intent appears from the 
language of the instrument itself.°7 
purports and is intended to convey only the right, 
title, and interest in the land, as distinguished from 
the land itself, it comes within the strict sense of a 
quitelaim deed and will not sustain the defense of 


Land and of Interest Therein. 


66. Henry Wrape Co. v. Cox, 183 
S.W. 955, 122 Ark. 445. 


Protection under recording acts see 
infra § 918. 


67. Cook v. Smith, 174 S.W. 1094, 
107 Tex. 119, 3 A.L.R. 940 [rev on an- 
other ground (Civ.App.) 142 S.W. 
26]; Garrett v. Christopher, 12 S.W. 
67, 74 Tex. 453, 15 Am.S.R. 850; Tay- 
lor v. Harrison, 47 Tex. 454, 26 Am.R. 
304; Virginia, etc., Coal, etc., Co. v. 
Fields, 26 S.E. 426, 94 Va. 102. And 
See cases infra notes 68, 69. 


68. Webb v. Blyton Land Co., 18 
So. 178, 105 Ala. 471; Arnett v. Ste- 
phens, 251 S.W. 947, 199 Ky. 730; Cook 
v. Smith, 174 S.W. 1094, 107 Tex. 119, 
3 A.L.R. 940 [rev on another ground 
(Civ.App.) 142 S.W. 26]; Threadgill 
Vv. Bi¢kerstaft,. 29. Siw. 757, 8%. Dex. 
520; Garrett v. Christopher, 12 S.W. 
67, 74 Tex. 453, 15 Am.S:R. 850; Tram 
Lumber Co. v. Hancock, 7 S.W. 724, 70 
Tex. 312; Richardson v. Levi, 3 S.W. 
444, 67 Tex. 359; Hudman v. Hender- 
son, 124 S.W. 186, 58 Tex.Civ.App. 358; 
McMurrey v. Columbia Lumber Co., 
120 S.W. 246, 56° Tex:Civ.App. 199; 
Daugherty v. Yates, 35 S.W. 937, 13 
Tex.Civ.App. 646; Culmell v. Borroum, 
85 S:W. (9427 13 Tex.Civ.App. 458; 
Finch v. Trent, 22 S.W. 132, 24 S.W. 
679, 3 Tex.Civ.App. 568; Virginia, etc., 
Coal, ete., Co. v. Fields, 26 S.E. 426, 94 
Va. 102. 


[a] There is well recognized dis- 
tinction between a deed which pur- 
ports to convey the land itself with- 
out a warranty of title and one which 
purports to convey only the right, ti- 
tle, and interest of the vendor. Arnett 
v. Stephens, 251 S.W. 947, 199 Ky. 730. 


[b] Form of words used.—(1) 
Purchaser of grantor’s “right, title, 
and claim” to land is not “innocent 
purchaser.” Marshburn v. Stewart, 
(Tex.Civ.App.) 295 S.W. 679.. (2) An 
instrument which merely purports to 
convey the right, title, and interest of 
the grantor is a ‘“‘quitclaim deed,” and 
the grantee thereunder is not a bona 
fide purchaser protected against out- 
standing equities. Arnett v. Stephens, 
251 S.W. 947, 199 Ky. ‘730; Hudman 
v. Henderson, 124 S.W. 186, 58 Tex. 


Civ.App. 358. (38) Grantees of one 
purporting to ‘“remise, release, and 
forever quitclaim” interest in land 


are not “innocent purchasers.” Marsh- 
burn v. Stewart, supra. °(4) Contract 
under which party agreed to convey 
interest in land which “might be re- 
covered” in litigation cannot support 
claim of innocent purchaser. Marsh- 
burn v. Stewart, supra. (5) There 
can be no “innocent purchaser” under 
conveyance of “such interest as we 
inay be entitled to.” Marshburn v. 
Stewart, supra. (6) A deed purport- 
ing to convey ‘‘such interest only as 
they [grantors] now have, whatever 
that may be, in the aforesaid lands,” 
is strictly a quitclaim deed, and the 
grantee therein takes no title as 
against a prior deed, although such 
prior deed was not recorded. Vir- 
ginia, etc., Coal, etc., Co. v. Fields, 26 
S.E. 426, 427, 94 Va. 102. 

[ec] Administrator’s deed only pur- 
porting to convey the interest of the 


VENDOR AND 


PURCHASER 


innocent purchaser.®§® 
intention to convey the land itself, then it is not 
such quitelaim deed, although it may possess charae- 
teristies peculiar to such deeds, and the purchaser 
is entitled to the protection of a bona fide pur- 


If the deed | chaser.°° 


estate in the property is prima facie 
a quitclaim only and insufficient to 
support a plea of innocent purchaser. 
Louisiana & Texas Lumber Co. v. 


Southern Pine Lumber Co., (Tex.Civ. 
App.) 171 S.W. 537. 

69. Gallup v. Huling, 241 F. 858, 
154 C.C.A. 560;’ Baylor v. Scottish- 


American Mortg. Co., 66 F. 631, 13 C. 
C.A. 659; Prentice v. Duluth Storage, 
ete; CourtbsyR 43k) ec. Canavello 
v. Dalles Military Road Co., 51 F. 629, 
2 CC. A. 419 [aff 13 S:Ct. 466, 148 U.S: 
49, 87 L.Ed. 362]; U.S. v. California, 
ete., Land Co., 49 F. 496, 1 C.C.A. 330 
[aff 13 S.Ct. 458, 148 U.S. 31, 37_L. 
Ed. 354]; Flagg v. Mann, 9 F.Cas.No. 
4,847, 2 Sumn. 486; Nidever v. Ayers, 
23 P. 192, 83 Cal. 39; Citizens? Bank 
VGA Wa SAN Wal lon Laem digas 
Cook y. Smith, 174 S.W. 1094, 107 Tex. 
119, 3 A.L.R. 940 [rev on another 
ground (Civ.App.) 142 S.W. 26]; 
White v. Frank, 40 S.W. 962, 91 Tex. 
66; Garrett v. Christopher, 12 S.W. 
67, 74 Tex. 453, 15 Am.S.R. 850; Rich- 
ardson v. Levi, 3 S.W. 444, 67 Tex. 
359; Allen v. Anderson & Anderson, 
(Tex.Civ.App.) 96 S.W. 54; Wynne v. 
Ward, 91 S.W. 237, 41 Tex.Civ.App. 
232; Thompson v. Rust, 74 S.W. 924, 
32 Tex.Civ.App. 441; Moore v. Swift, 
67 S.W. 1065, 29 Tex.Civ.App. 51; Han- 
rick v. Gurley, (Civ.App.) 48 S.W. 994 
[mod 54 S.W. 347, 55 S.W. 119, 56 S. 
W. 330, 93 Tex. 458]; Stanley v. Ham- 
ilton, (Tex.Civ.App.) 33 S.W. 601; 
Dycus v. Hart, 21° Siw. 299, 2 Tex. 
Civ.App. 354. 


[a] Absence of covenant of war- 
ranty does not necessarily make a 
deed a quitclaim within the rule as 
to bona fide purchasers. Taylor v. 
Harrison, 47 Tex. 454, 26 Am.R. 304. 


[b] Deeds held not quitclaims.— 
(1) Instrument granting, selling, con- 
veying and forever quitclaiming all 
grantor’s “right, title, and interest,” 
grantee assuming purchase-money 
debt, is not a mere quitclaim, preclud- 
ing subsequent purchasers from claim- 
ing good faith. Benton Land Co. v. Jop- 
ling, (Tex.Commn.App.) 300 S.W. 28 
[rev (Civ.App.) 292 S.W. 958]. (2) A 
deed, the consideration for which is 
recited to be the fact that the grantor 
was merely a trustee for the deceased 
father of the grantee, and never had 
any title further than that he held 
the legal title in trust for him, has 
for its purpose the conveyance of the 
land, and not a mere chance of title, 
and is not a quitclaim as respects the 
question of innocent purchaser, al- 
though in the granting clause, after 
reciting conveyance of the land, using 
the words ‘“‘so far as any title now is 
or ever has been vested in me.” Hous- 
ton Oil Co. of Texas v. Niles, (Commn. 
App.) 255 S.W. 604 [rev (Civ.App.) 
191 S.W.°748]. (3) Deed whereby de- 
scribed land was “granted, sold, and 
conveyed” to grantees, “‘to have and 
to hold and we do hereby 
bind ourselves, our heirs, executors, 
and administrators, to quitclaim all 
and singular the said premises unto 
the said W. (grantees) against every 
person whomsoever lawfully claiming 
or to claim the same, or any part 
thereof,” is a conveyance of title to 


[§ 918] cc. Effect of Recording Acts. 
jurisdictions it is held, even where the rule that 
the grantee in a quitclaim deed is not a bona fide 
purchaser prevails,’° that, under the various record- 


[66.C; Jc}) 108 


Tf it appears that it was the 


In some 


the property itself as distinguished 
from a mere quitclaim. deed, and was 
sufficient as a basis for the defense 
of innocent purchaser of such title. 
Duckworth v. Collie, (Tex.Civ.App.) 
235 S.W. 924. (4) A covenant in a 
deed that grantors “have a good right 
to sell and convey” since it evidences 
the. parties’ intention to convey the 
land itself, and not merely grantors’ 
title, must prevail over words in the 
granting clause that grantors “do 
hereby quitclaim .-‘all their 
right, title, claim, and interest,” the 
use of term “quitclaim” not being con- 
clusive; hence the contention that the 
deed was a mere quitclaim and did 
not sustain the claim of innocent pur- 
chase by grantees was untenable. 
Elmore v. Saulnier, (Tex.Civ.App.) 
233 S.W. 1008. (5) A deed warranting 
title only against persons claiming 
under the grantors is a conveyance of 
the title, and not merely a quitclaim, 
so that a grantee thereunder can claim 
the protection due an innocent pur- 
chaser. Crow v. Van Ness, (Tex.Civ. 
App.) 2382 S.W. 539. (6) Other con- 
veyances held not quitclaims. Citi- 
zens’ Bank v. Shaw, 84 N.W. 779, 14 
S.D. 197; Nichols v. Schmitton, 174 S. 
W. 283, 107 Tex. 54 [rev (Civ.App.) 
142 S.W. 941]; Benkin v. Barksdale, 
(Tex.Commn.App.) 246 S.W. 360 [rev 
(Civ.App.) 194 S.W. 402]. 


{c] Use of word “quitclaim” does 
not restrict the conveyance if other 
language employed in the instrument 
indicates the intention to convey the 
land itself. Garrett v. Christopher, 12 
S.W. 67, 74 Tex. 453, 15 Am.S.R. 850; 
Elmore v. Saulnier, (Tex.Civ.App.) 
233 S.W. 1003. 


{d] Since partition deed is intend- 
ed to pass land itself, and not a mere 
claim thereto, one claiming through it 
is an innocent purchaser, even though 
it be in form a quitclaim. Kempner 
v. Beaumont Lumber Co,, 49 S.W. 412, 
20 Tex.Civ.App. 307. 


[ej] Deed from assignee for benefit 
of creditors is not a quitclaim in such 
sense that the purchaser cannot be a 
bona fide purchaser. Cantrell v. Dyer, 
25 S.W. 1098, 6 Tex.Civ.App. 551. 


[f] Under deed with covenants of 
seizin, reciting that grantor is law- 
fully seized in fee of land, and that” 
he has a good right to convey, al- 
though the granting part purports to 
convey only the grantor’s interest, the 
grantee may be an innocent purchas-> 
er. Hanrick v. Gurley, (Civ.App.) 48 
S.W. 994 [mod 54 S.W. 347, 55 S.W. 
1195556 Siw.” 330, 93) Tex 458] 


{g] In Maine, the doctrine which 
prevailed before L. (1903) c¢ 220, as 
to property transferred by quitclaim 
deed, that such conveyance, although 
recorded, would not be. effectual 
against a prior unrecorded conveyance 
(see infra § 918 text and note 76 [a]) 
was never applicable to a conveyance 
in which the property was specifical- 
jy described as conveyed and not con- 
taining the limiting words “all right, 
title, and interest.’’ Hooper v. Leay- 
itt, 82 A. 547, 109 Me. 70. 


70. See supra § 916. 
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ing acts which in effect require conveyances or other 
instruments affecting title to real property to be 
recorded in order to be effective against subsequent 
bona fide purchasers, or provide that a conveyance 
shall be void as to a subsequent purchaser in good 
faith whose conveyance is first recorded,*! a gran- 
tee in a quitelaim deed, who has recorded such deed, 
if the statute invoked so requires, is a bona fide 
purchaser entitled to protection against a prior un- 
recorded conveyance of which he had no notice;* 
but such rule has no application to prior claims or 
equities not capable of being recorded.7? 
jurisdictions, however, it is held that a quitclaim 
deed will not support a claim of purchase in good 


71. See statutory provisions. 


V2nUi SWS.  V.sCaltormian ete, 
Land Co., 18 S.Ct. 458, 148 U.S. 31, 37 
L.Ed. 354; Moelle v. Sherwood, 13 S. 
CORAVGC IES es WS ads Oley las) S00); 
McPonald v. Belding, 12 S.Ct. 892, 145 
U.S. 492, 36 L.Ed. 788; White v. Mc- 
Garry, 47 F. 420. Contra Hastings v. 
Nissen, 31 F. 597. 


Cal.—F rey v. Clifford, 44 Cal. 335; 
araff v. Middleton, 43 Cal. 341; Dunn v. 
Farrow, 281 P. 506, 101 Cal.App. 209. 
See also House v. Ponce, 109 P. 161,13 
Cal.App. 279 (holding that the gran- 
tee of one who refused to give any 
deed but a quitclaim, who received no 
consideration even for that, and who, 
in fact, had conveyed away the prop- 
erty and claimed no interest therein, 
was not within Civ. Code § 1214, pro- 
viding that every conveyance, except 
a lease for not more than one year, 
shall be void against any subsequent 
purchaser in good faith and for value, 
whose conveyance is first duly record- 
ed). 

Colo.—Kelsey v. Norris, 125 P. 111, 
53 Colo. 306. 

Ind.—Smith vy. McClain, 45 N.E. 41, 
146 Ind. 77. 

Kan.—Tucker v. Gibson, 101 P. 633, 
80 Kan. 90; Eger v. Brown, 94 P. 803, 
TW Kan. 510, 15 L.R.A.N.S. 459; Mer- 
rill v. Hutchinson, 25 P. 215, 45 Kan. 
59,23 Am.S.R. 713. 


Ky.—Arnett v. Stephens, 251 S.W. 
947, 199 Ky. 730; Walker v. Northern 
Bank, 18 S.W. 1017, 14 Ky.L. 57. 


La.—Williams v. White Castle Lum- 
ber, ete., Co., 38 So. 414, 114 La. 448. 


Mass.—Stark v. Boynton, 45 N.E. 
764, 167 Mass. 443. 


Miss.—Reddoch v. Williams, 92 So. 
831, 129 Miss. 706, 737 [quot Cyc]. 


Mo.—Marston v. Catterlin, 192 S.W. 
AN3,, 270) Mo. 6s Starr’ v. Kisner, 117 
S.W. 1129, 219 Mo. 64; Starr v. Bartz, 
117 S.W. 1125, 219 Mo. 47;. Hendricks 
v. Calloway, 111 S.W. 60, 211 Mo. 536; 
‘Strong v. Whybark, 102 S.W. 968, 204 
Mo. 341, 12 L.R.A.N.S. 240 and note, 
120 Am.S.R. 710; Elliott v. Buffing- 
ton, 51 S.W. 408, 149 Mo. 663; Hick- 
man v., Green, 22. S.W. 455, 27 S.W. 
440, 123 Mo. 165, 29 L.R.A. 39; Hope 
vy. Blair, 16 S.W. 595, 105 Mo. 85, 24 
Am.S.R. 3866; Munson v. Ensor, 7 S. 
W. 108, 94 Mo. 504; Campbell v. La- 
elede Gas Light Co., 84 Mo. 352 [aff 
7 S.Ct. 278, 119 U.S. 445, 30 L.Ed. 459]; 
Willingham v. Hardin, 75 Mo. 429; 
Boogher v. Neece, 75 Mo. 383; Fox v. 
Hall, 74 Mo. 315, 41 Am.R. 316. 


Neb.—Bannard vy. Duncan, 112 N.W. 
353, 79 Neb. 189, 126 Am.S.R. 661; 
Schott v. Dosh, 68 N.W. 346, 49. Neb. 
187, 59 Am.S.R. 531. 

N.M.—Mabie-Lowrey Hardware Co. 
v. Ross, 189 P. 42, 26 N.M. 51. 
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priority.?°® 


In other 


N.Y.—Wilhelm v. Wilken, 44 N.E. 
§2,.9149 INDY. 447; 1562) Am sS.R. 7439232 
L.R.A. 870; Riley v. Robinson, 112 N. 
Y.S. 758, 128 App.Div. 178 [aff 95 N. 
BH. 1138, 202 N.Y. 531]; Baecht v. Heve- 
sy, 101 N.Y.S. 509, 115 App.Div. 513. 


Ohio.—Morris v. Daniels, 35 Ohio 
St. 406. 


S8.C.—Southern R. Co. v. Carroll, 67 
S.E.°4, 86 S.C. 56/9138) Am'S.R, 1017 
[disappr Aultman vy. Utsey, 13 S.E. 
848, 34 S.C. 559, in so far as it holds to 
the contrary]. 


S.D.—Shutz vy. Tidrick, 128 N.W. 
811, 26 S.D. 505 Loverr Fowler v. Will, 
102 .N.W. 598, 19 S.D. 131, 117 Am.S.R. 
938, 8 Ann.Cas. 1093 and note, and expl 
Parker v. Randolph, 59 N.W. 722, 5 
S.D. 549, 29 L.R.A. 38, in which one 
judge concurred specially on _ the 
ground that the grantee in quitclaim 
took with actual notice, and one judge 
dissented from the opinion]. 


Wash.—Eyanson y. Waidlich, 106 P. 
746, 57 Wash. 234; McDougall v. Mur- 
ray, 106 P. 490, 57 Wash. 76, 26 L.R.A. 
N.S. 159 and note. 


Wis.—Olmsted v. McCrory, 148 N. 
W. 871, 158 Wis. 323; Cutler v. James, 
ca aoe 874, 64 Wis. 173, 54 Am.R. 


[a] Holders of unrecorded instru- 
ments are estopped by the statute and 
their negligence from denying that 
the record title is the real title. Boyn- 
ton v. Hagegart, 120 F. 819, 57 C.C.A. 
301 [eert den 24 S.Ct. 845, 191 U.S. 
573, 48 L.Ed. 307]; Memphis Land, 
one CovevenMond, 18s Hare be5 ie. CAs 


[b] In Illinois the rule is stated to 
be that the prior record of a quitclaim 
deed will give it performance over a 
prior warranty deed of the same land, 
subsequently recorded, unless the in- 
tention is clearly manifested not to 
include in the quitclaim deed the land 
mentioned in the prior deed. Brown 
v. Banner Coal, etc., Co., 97 Ill. 214, 
387 Am.R. 105; Harpham v. Little, 59 
Ill. 509; Butterfield v. Smith, 11 Ill. 
485; McConnel v. Reed, 5 Ill. 117. 


[ec] In Minnesota (1) it was for- 
merly held that one holding under a 
quitclaim deed does not acquire any 
interest previously conveyed by the 
grantor to a third person, even though 
the prior conveyance was not record- 


ed. \ Dunn: v. Barntmy), 51) BY.855; 2 GC: 
C.A. 265; Marshall vy. Roberts, 18 
Minn. 405, 10 Am.R. 201; Hope v. 


Stone, 10 Minn. 141. (2) But, under 
a subsequent statute, it was held that 
a quitclaim deed, if recorded, is enti- 
tled to preference over an unrecorded 
deed. Strong v. Lynn, 37 N.W. 448, 
38 Minn. 315 [dist Marshall v. Rob- 
erts, supra]. 


73. Arnett v. Stephens, 251 S.W. 
947, 199 Ky. 730. 


[§ 919] (b) Quitclaim in Chain of Title. 
generally held, even in those jurisdictions adhering 
to the rule that the grantee in a quitclaim deed is 
not a bona fide purchaser,‘* that a grantee in a deed 
of bargain and sale is not precluded from asserting 
his rights as a bona fide purchaser merely because a 


aN on af 


[§§ 918-919 


faith, without notice, as against a prior grantec 
from the same vendor, even though such prior deed 
was not recorded, or the quitelaim was first re- 
corded,’* although a subsequent purchaser by war- 
ranty deed from a grantee under a quitclaim deed is 
not within the rule.*® 
notice of the prior unrecorded deed he obtains no 


Of course if the grantee has 


Thema 


74 Ala.—Rucker Vv. Tennessee 
Coal, Iron &+R. Co., 58 So. 465, 176 
Ala. 456; Adams v. Pollak, 117 So. 
299, 217 Ala. 688. 

Fla.—Rabinowitz v. Keefer, 132 So. 
297, 100 Fla. 1723; Rabinowitz v. 
Houk, 129 So. 501, 100 Fla. 44. 


Iowa.—Wickham vy. Henthorn, 59 N. 
W. 276, 91 Iowa 242; Steele y. Sioux 
Valley Bank, 44 N.W. 564, 79 Iowa 339, 
18 Am.S.R. 370, 7 L.R.A. 524 [Loverr 
Pettingill v. Devin, 35 Iowa 344]; 
fees v. Palmer, 32 N.W. 157, 71 lowa 


Me.—Reed v. Knights, 32 A. 870, 87 
Me. 181; Peaks v. Blethen, 1 A. 451, 
77 Me. 510; Nash v. Bean, 74 Me. 340; 
Walker v. Lincoln, 45 Me. 67; Coe v. 
Persons Unknown, 43 Me. 432. 


Mich.—Donohue v. Vosper, 155 N.W. 
407 [att 37 S.Ct. 350, 243 U.S. 59, 61 
L.Ed. 592]; Messenger v. Peter, 88 N. 
W. 209, 129. Mich. 93; Hoffman v- 
Simpson, 80 N.W. 1133, 121 Mich. 501; 
Beakley v. Robert, 79 N.W. 193, 120 
Mich. 209; Peters v. Cartier, 45 N.W. 
73, 80 Mich. 124, 20 Am.S.R. 508; De 
Veaux v. Fosbender, 24 N.W. 790, 57 
Mich. 579. 

N.J.—Meeks v. Bickford, 125 A. 15, 
96 N.J.Hq. 321 [rev 122 A. 683, 95 N. 
JcHiqy LAT: 


_ Or.—American Mortg. Co. v. Hutch- 
inson, 24 P. 515, 19 Or. 334. 


Tex.—Thorn v. Newsom, 64 Tex. 
161, 53 Am.R. 747; Fletcher v. Ellison, 
1 Tex.Unrep.Cas. 661; Hagaman -v. 
Shaklee, (Civ.App.) 243 S.W. 795; Mc- 
Murrey v. Columbia Lumber Co., 120 
S.W. 246, 56 Tex.Civ.App. 199; Woody 
v. Strong, 100 S.W. 801, 45 Tex.Civ. 
App. 256. 


Va.—Virginia, etc, Coal, ete., 
v. Fields, 26 S.E. 426, 94 Va. 102. 


75. Rabinowitz v. Keefer, 132 So. 
297; LOO, Klay LZa3s  abino we, ae 
Houk, 129 So. 501, 100 Fla. 44. See 
also infra § 919. 


76. Paul v. McPherrin, 111 P. 59, 
48 Colo. 522, 21 Ann.Cas. 460; Wine v. 
Woods; 10 N.B.’ 399; 109 “Indi” 291; 
Foulke v. Agency City, 122 N.W. 823, 
ee Iowa 471; Foster v. Breshears, 55 
Mo. 22. f 


[a] In Maine, under a statute pro- 
viding that no conveyance of any es- 
tate, ete, shall be effectual against 
any person other than the grantor, 
his heirs and devisees, ‘and persons 
having actual notice thereof,’ unless 
such conveyance is recorded, a pur- 
chaser under a quitclaim deed which 
recites the existence of an encum- 
brance, and who is informed by the 
vendor that the land was subject to 
an encumbrance to a named person, 
takes no title as against a prior unre- 
corded deed to such person. Merrill 
v. Ireland, 40 Me. 569. 


77. See supra § 916. 


Co. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 919-921] 


quitclaim deed appears as a prior conveyance in the 
chain of title;78 and this rule applies, although the 
grantor in the deed of bargain and sale is a mere 
agent, the conduit through which the title is passed, 
and the real transaction is with him who conveys 
So a grantee in a warranty 
deed may be a bona fide purchaser as to prior deeds, 
claims, and equities of which he had no notice, even 
though his immediate grantor held under a quitelaim 
But in some jurisdictions it has been held 
that a grantee in a warranty deed is not a bona fide 
purchaser where his grantor held under a quitclaim 
deed or where some prior conveyance in such gran- 


to him by quitelaim.”® 


deed.®° 


7&.--U.S'—Us S. v. California, etc., 
Land Co., 13 S.Ct. 458, 148 U.S. 31, 37 
L.Ed. 354; Boynton v. Haggart, 120 
F. 819, 57 C.C.A. 301 [cert den 24 S. 
Gti i845, 190) U.S) b73,148—b. bd), 307); 
Sherwood v. Moelle, 36 F. 478, 1 L. 
R.A. 797 [aff_13 S.Ct. 426, 148 U.S. 
21, 37 L.Ed. 350]; Hastings v. Nissen, 
31 F597. 

Ark.—Staggs v. Joseph, 249 S.W. 
566, 158 Ark. 133; Bell v. South Ar- 
kansas Land Co., 196 S.W. 117, 129 
Ark. 305; Brown v. Nelms, 112 S.W. 
373, 86 Ark. 368. 

Miss.—Owen vy. Potts, 115 So. 336, 
149 Miss. 205; Chapman v. Sims, 63 
Miss. 154. 

Mo.—Bradford v. Davis, 219 S.W. 
617; Marston v. Catterlin, 192 S.W. 
413, 270 Mo. 5, 15 [quot Cyc]. But 
see Mason v. Bleak, 87 Mo. 329 (hold- 
ing that a quitclaim in the chain of 
title of a subsequent grantee puts him 
on inquiry). 

Neb.—Snowden v. Tyler, 
661, 21 Neb. 199. 

Nev.—Brophy Min. Co. v. Brophy, 
etc., Gold, etc., Min. Co., 15 Nev. 101. 

S.cC.—Martin v. Ragsdale, 50 S.E. 
671, 71-S.C. 67. But see Aultman & 
Co. v. Utsey, 13 S.E. 848, 34 S.C. 559 
[aff 14 S.B. 351, 35 S.C. 596] (holding 
that a grantee whose immediate gran- 
tor holds under a quitclaim deed is 
put on inquiry). 

Tenn.—Campbell v. Home Ice & 
Coal Co., 150 S.W. 427, 429, 126 Tenn. 
D4 Clu Oy el. 

Wis.—Simpson v. Cornish, 218 N. 
W. 198, 196 Wis. 125. 

79. U. S. v. California, etc., Land 
0 13 S.Ct. 458, 148 U.S. 31, 37 L.Ed. 
oo . 


31 N.W. 


80. U.S.—Stanley v. Schwalby, 16 
S.Ct. 754, 162 U.S. 255, 40 L.Ed. 960. 


Ala.—Gordon v. Ward, 128 So. 217, 
997 Ala.173, 174 ‘[cit Cye]; McCol- 
aa v. Burton, 127 So. 224, 220 Ala. 

9: 

' Fla.—Rabinowitz v. Keefer, 132 
So. 297, 100 Fla. 1723; Rabinowitz v. 
Houk, 129 So. 501, 510, 100 Fla. 44 [cit 
Cyc]. 

Ill.—McDaid v. Call, 111 Ill. 298. 


Ind.—Meikel v. Borders, 29 N.E. 
29, 129 Ind. 529. 


Jowa.—Hannan v. Seidentopf, 86 N. 
W. 44, 113 Iowa 658; Huber v. Bos- 
sart, 29 N.W. 608, 70 Iowa 718; Wink- 
ler v. Miller, 6 N.W. 698, 54 Iowa 476. 


. Kan.—Downs v. Rich, 105 P. 9, 81 
Kan. 48, 25 L.R.A.N.S. 1035 and note. 


Mich.—Otis v. Kennedy, 65 N.W. 
219, 107 Mich. 312. 
Tenn.—Campbell v. Home Ice & 


Coal Co., 150 S.W. 427, 429, 126 Tenn. 
524 [cit Cyc]. 

Wis.—Simpson v. Cornish, 218 N.W. 
193, 196 Wis. 125. 

See also supra § 918. 

81. American Mortg. Co. v. Hutch- 


VENDOR AND PURCHASER 


inson, 24 P. 515, 19 Or. 334; Schmidt 
v. Musson, 107 N.W. 367, 20 S.D. 389 
[aff 121 N.W. 624, 23 S.D. 231]. 


[a] In Bexas (1) it has been held 
that the holder of a title in which 
there appears, however remote, a quit- 
claim deed may not assert the claim 
of innocent purchaser as against an 
outstanding title or secret equity ex- 
isting where the quitclaim was exe- 
cuted: and is not merely put on rea- 
sonable inquiry (Wallace v. Crow, 1 
S.W. 372; Carter v. Wise, 39 Tex. 273; 
Houston Oil Co. of Texas v. Niles, 
(Commn.App.) 255 S.W. 604 [rev (Civ. 
App.) 191 S.W. 748]), (2) and the 
same rule has been applied to a gran- 
tee in a warranty deed from a grantor 
holding under a quitclaim deed (Cook 
v. Smith, 174 S.W. 1094, 107 Tex. 119, 
8 A.L.R. 940; Schmittou v. Dunham, 
(Civ.App.) 142 S.W. 941 [rev on anoth- 
er ground 174 S.W. 283, 107 Tex. 54]). 
(3) On the other hand it has been held 
that a remote grantee may be a bona 
fide purchaser, although some of the 
mesne conveyances in his chain of ti- 
tle were mere releases or quitclaims 
(Finch v. Trent, 22 S.W. 132, 28 S.W. 
679, 3 Tex.Civ.App. 568), (4) and that 
a purchaser under a warranty deed is 
not precluded from being an innocent 
purchaser because of a conveyance to 
his grantor by quitclaim deed (Sereno 
v. Wilson, (Civ.App.) 296 S.W. 959). 


82. See infra § 921. 


83. Bunnell v. Read, 21 Conn. 586; 
Rush v. Mitchell, 32 N.W. 367, 71 Iowa 
333; Doty v. Bitner, 108 P. 858, 82 
Kan. 551; Starr v. Kisner, 117 S.W. 
1129, 219 Mo. 64; Starr v. Bartz, 117 
S.W. 1125, 219 Mo. 47. 


[a] Protection against prior unre- 
corded deed.—In order for grantee in 
a quitclaim deed to take advantage 
of the statute requiring conveyances 
of real estate to be recorded, and to 
defeat the title held under an earlier 
unrecorded deed by the same grantor, 
he must have paid a valuable consid- 
eration therefor. Doty v. Bitner, 108 
P. 858, 82 Kan. 551; Morris v. Wicks, 
106 P. 1048, 81 Kan. 790, 26 L.R.A.N.S. 
681, 19 Ann.Cas. 319. 


84. McMillan v. Rushing, 80 Ala. 
402; Snowden v. Tyler, 31 N.W. 661, 
21 Neb. 199. 


85. Knapp v. Bailey, 9 A. 
Me. 195, 1 Am.S.R. 295; 
Black, 87 Mo. 329; Kearney v. 
Vaughan, 50 Mo. 284; Lumpkin v. 
Adams, 11 S.W. 1070, 74 Tex. 96. 


86. Hume v. Franzen, 34 N.W. 490, 
73 Iowa 25. 


122, 79 


87. Purchasers: 
At: 
Attachment sale see Attachment § 
807. 4 , 
Execution sale gee Executions §§ 
807-815. 


Judicial sales generally see Judicial 
Sales §§ 122, 126, 127. 


Mason v.+‘ 
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tee’s chain of title was a quitclaim.*! 

[§ 920] (c) Consideration for Conveyance 
Quitclaim. A grantee in a quitclaim deed, like the 
grantee in any other deed,*? in order to be entitled 
to protection as a bona fide purchaser, must be a 
purchaser for a valuable consideration,** and henee 
a grantee in a voluntary deed, not being a purchaser 
for value, is not protected.*# 
applied to one who pays a nominal,*° or grossly in- 
adequate,’* consideration for the land. 

[§ 921] (5) Judicial Proceedings.** One who ac- 
quires title by judicial decree is entitled to protec- 
tion as a bona fide purchaser.*® 


by 


The same rule has been 


So one who has 


At:—Cont’d 
Mortgage sale see Mortgages §$§ 
1915, 1915%. 


Partition sale see Partition § 802. 
From: 
Purchaser at: 
Judicial sales generally see Ju- 
dicial Sales §§ 150, 151. 
Partition sale see Partition § 826. 
88. U.S.—Lynch v. Murphy, 16 S. 
Ct. 523, 161 U.S. 247, 40 L.Ed. 688. 
Cal.—Doyle v. Hampton, 116 P. 39, 
159) Cal 729: 
Ind.—Young v. Wiley, 107 N.H. 278, 
183 Ind. 449 [rev (App.) 102 N.E. 54]. 
Ky.—Rouse v. Craig Realty Co., 262 
S.W. 1083, 203 Ky. 697. 
Mich.—Holden v. Butler, 138 N.W. 
LOM, ANS Meh. 116: 


Pa.—Zimmerman v. Butler, 9 Pa. 
Dist. 287. 
{a] Illustrations.—(1) Where a 


vendor of land having a purchase- 
money mortgage for practically the 
value of the property obtains a decree 
setting aside his deed to the purchas- 
er, he stands in the position of a 
bona fide purchaser for value, as 
against one claiming under an equita- 
ble mortgage given by the purchaser 
of which the vendor had no notice, 
even though such defective mortgage 
is recorded. Lynch v. Murphy, 16 8S. 
Ct. 523, 161 U.S. 247, 40 L.Hd. 688. (2) 
Ky. St. § 496, rendering unrecorded 
deed ineffective as against subsequent 
bona fide purchaser without notice, 
applies, although one of transfers is 
through judicial proceedings, such as 
a proceeding to enforce statutory lien 
or improvements. Rouse’s Adm’r v. 
McDonald, 262 S.W. 1@85, 208 Ky. 702; 
Rouse v. Craig Realty Co., 262 S.W. 
10838, 203 Ky. 697. 


[b] Decree in partition.—Person 
to whom land is awarded in partition 
suit and who has paid price fixed is 
a bona fide purchaser. Zimmerman v. 
Butler, 9 Pa.Dist. 287. 


[c] Decree in suit to quiet title.— 
One who claims land under a judg- 
ment quieting title, rendered by a 
court having: jurisdiction of the sub- 
ject matter, is a bona fide purchaser, 
and as against him the judgment can- 
not be collaterally attacked on the 
ground that it was procured by fraud, 
or that there was no service of proc- 
ess. Young v. Wiley, 107 N.E. 278, 
183 Ind. 449 [rev (App.) 102 N.E. 54]. 


[ad] Decree of divorce.—A wife 
took title to premises granted her by 
a decree of divorce, subject to the 
outstanding equities against it. Hold- 
en v. Butler, 138 N.W. 1071, 173 Mich. 
116. 

{e] Default judgment.—Where a 
purchaser acquires land on the faith 
of a default judgment, valid on its 
face without notice or knowledge of 
any fact tending to show fraud in ob- 
taining the judgment, the owner of 
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purchased land under a judgment of a court of 
competent jurisdiction, in good faith and without 
notice of any irregularity in the service of process, 


is entitled to protection.®® 
[§ 922] (6) Adverse Possession. 


a title wholly dependent on adverse possession is 
not a bona fide purchaser in such sense that he will 
not be affected by a prior unrecorded conveyance.°? 
But a purchaser for a valuable consideration who has 
been in possession for the statutory period will be 
protected against an equitable title of which he had 


no notiee.?t 


[§ 923] d. Consideration®?—(1) Necessity.°? 
constitute a grantee a bona fide purchaser as against 


the land prior to the judgment is not 
entitled to relief as against the rights 
of the innocent purchaser. Doyle vy. 
Hampton, 116 P. 39, 159 Cal. 729. 

89. Kuzak v. Anderson, 108 N.E. 
662, 267 Ill. 609. 

90. Armijo v. Armijo, 13 P. 92, 4 
N.M. 133; Bleidorn v. Pilot Mountain 
Coal ete, Co., 15 SSW. si3%, 89 Lenn. 
166, 204. 


91. Hughson y. Mandeville, 4 S.C. 
Hq. 87. 
92. For: 


Conveyance by quitclaim deed see su- 

pra § 920. 

Deed generally see Deeds § 42. 
Mortgage as affecting good faith of 

Pecos see Mortgages §§ 487-— 

Recital of consideration in convey- 
ance as evidence of bona fide purchase 
see infra § 1067. 

$3. Necessity to render contract of 
aa valid between parties see supra 

90. 

94. U.S.—Mercantile Trust Co. v. 
Ghreago.ete.. Rh. CO, 23 Ba SoS oo, 
C.A. 349; Mackay v. Gabel, 117 F. 873; 
Lakin v. Sierra Buttes Gold Min. Co., 
Zo Keosot, Li Sawy. 2el. 

Ala.—Gilley v. Denman, 64 So. 97, 
185 Ala. 561; Curtis v. Riddle, 59 So. 
47, 177 Ala. 128; Martin v. Evans, 50 
So. 997, 163 Ala. 657. 

Cal.—Morse v. Wright, 60 Cal. 260; 
Landers v. Bolton, 26 Cal. 393. 

Conn.—Waterman vy. Buckingham, 
64 A. 212, 79 Conn. 286; Lewis v. Far- 
relive Conn. «216. 


Del.—Koch Corporation v. 
145 A. 118, 16 Del.Ch. 256. 


Fla.—Rivers v. Rivers, 20 So. 807, 
BY Se olde: 

Ga.—Deen v. Williams, 57 S.E. 427, 
128 Ga. 265; Toole v. Toole, 33 S.E. 
686, 107 Ga. 472; Wallace v. Jones, 
21 S.E. 89, 93 Ga. 419; Cain v. Busby, 
30 Ga. 714. 

Idaho.—Gardiner y. Gardiner, 
P, 219, 36 Idaho 664. 

Iowa.—Conway v. Rock, 117 N.W. 
273, 139 Iowa 162; Minneapolis & St. 
Lec Con ve Chicago, Mic&) StiP. R: 
Co., 88 N.W. 1082, 116 Lowa 681; Walk- 
er vy. Abbey, 42 N.W. 519, 77 lowa 702;, 
Anderson y. Buck, 24 N.W. 10, 66 lowa 
490. 

Kan.—Perkins v. Gregory, 124 P. 
168, 87 Kan. 303; Doty v. Bitner, 108 
P. 858, 82 Kan. 551; Kruse v. Conklin, 
108 P. 856, 82 Kan. 358, 36 L.R.A.N.S. 
1124; Morris v. Wicks, 106 P. 1048, 
81 Kan. 790, 26 1.R.A.N.S. 681, 19 Ann. 
Cas. 319 and note. 

Ky.—Alexander v. West, 44 S.W. 
(2d) 518, 241 Ky. 541. 


Stahl, 


214 


Mich.—Bigelow vy. Sheehan, 114 N. 
W. 389, 150 Mich. 507; Stone v. Well- 


A purchaser of 


(a2) In General. 


outstanding equities or a prior conveyance, of which 
he had no notice, his deed must be supported by a 
consideration,® within the meaning of that term 
as hereinafter defined.®® 
title as a mere volunteer is not entitled to protection 
as a bona fide purchaser for value,®® and this is true, 
although the prior conveyance was also voluntary. 


[§ 924] (2) What Constitutes Consideration®*— 


Therefore one who takes 


97 


To entitle a purchaser to the pro- 


tection of a court of equity, as against the legal title 
or a prior equity, he must not only be a purchaser 


without notice, but he must be a purchaser for a 


To 


consideration. ® 


ing, 14 Mich. 514, 

Minn. — Nichols-Frissell Con mesva 
Cook, 157 N.W. 1072, 133 Minn. 153. 

Miss.—Wailes v. Cooper, 24 Miss. 
208; Boon v. Barnes, 23 Miss. 136; 
Doss vy. Armstrong, 7 Miss. 258. 

Mo.—Stevens vy. Fitzpatrick, 118 S. 
W. 51, 218 Mo. 708; Rice v. Bunce, 49 
Mo. 2el,-8 Ars. 1293. Maupin v. 
Emmons, 47 Mo. 3894. 

Mont.—Helenxn & Livingston Smelt- 
ing & Reduction Co. v. Northern Pac. 
ry. Co., 205 PR. 224, 62 Mont. 281, 21 
A.L.R. 1080. 

Neb.—Vavra v. Claridge, 199 N.W. 
834, 112 Neb. 553. 

N.J.—Goldberg v. Levy, 137 A. 917, 
LOLIANG I Een 203) ake US AAC is, 9.9) ON. 
J.Eq. 634]. 

N.Y.—-Ten Eyck vy. Witbeck, 31 N. 
1) 9945135 INV. 405-31 Aim-S: R. 809, 29 
Abb.N.Cas. 319; Rogers v. New York, 
Cue. land eC On pes2e INGE).fe (yn toss INA 
197; Wood v. Robinson, 22 N.Y. 564; 
Anderson y. Hernandez, 29 N.Y.S. 
1027, 8 Misc. 645, 31 Abb.N.Cas. 416. 


N.C.—Thompson v, Thomas, 79 S.H. 
896, 163 N.C. 500. 


Ohio.—Morris y. Daniels, 
St. 406. 


Pa.—Devall vy. Glover, 95 A. 561, 250 
Pan aii 


Tex.—Sullivan v. McLane, 70 S.W. 
949, 96 Tex. 144 [aff 69 S.W. 191, 29 
Tex.Ciy.App. 247]; English v. Plum- 
lee, (Civ.App.) 291 S.W. 922; Durham 
v. Scrivener, (Civ.App.) 259 S.W. 606 
[aff (Cornmn.App.) 270 S.W. 161; Conn 
v. Southwestern Settlement & De- 
velopment Co., (Civ.App.) 222 S.W. 
Ol2) SdhUSSeye VW. Pitberington. (Civ. 
App.) 146 S.W. 714; Davis v. Bell, 
128 S.W. 658, 60 Tex.Civ.App. 370; 
Downs v. Stevenson, 119 S.W. 315, 56 
Tex.Civ.App. 211; Whitaker y. Farris, 
101 S.W. 456, 45 Tex.Civ.App. 378; 
Halbert v. De Bode, 40 S.W. 1011, 15 
Tex.Civ.App. 615; Jackson. v. Wald- 
stein, 30 S.W. 47, 10 Tex.Civ.App. 156. 


Va.—Guerrant v. Anderson, 4 Rand. 
(25 Va.) 208. 


Wis.—Hoyt v. Jones, 31 Wis. 389. 


[a] Prior unrecorded deed.—(1) 
The rule stated in the text applies 
where the grantee seeks protection 
under the recording acts against a 
prior unrecorded deed or claim. Cur- 
tis v. Riddle, 59 So. 47; 17% Ala. 128: 
Lawson v. Prosser, 91 S.E. 469, 146 
Ga. 44; Alexander v. West, 44 S.w. 
(2d) 518, 241 Ky. 541; Ten Eyck v. 
Witbeck, 31 N.H. 994, 185 N.Y. 40, 31 
Am.S.R. 809, 29 Abb.N.Cas. 319; Ritz- 
man v. Spencer, 5 Pa.Dist. 254, 18 Pa. 
Co. 60; English v. Plumlee, (Tex.Ciy. 
App.) 291 S.W. 922; Gossett v. Vaug- 
han, (DexiCiv.App.) "1738 ~Sow. 933. 
And see cases passim supra this note, 
(2) The recording of a deed made 
without consideration is ineffective to 


35 Ohio 


valuable consideration, in contradistinction to a good 


The term “valuable consideration” 


4 

secure title against a prior unrecord- 
ed deed. Devall v. Glover, 95 A. 561, 
250 Pa. 417. (3) A subsequent deed, 
without valuable consideration, al- 
though first recorded, does not take 
precedence over a prior unrecorded 
conveyance. Nichols-Frissell Co. v. 
Cook, 157 INoW. 1072,-833 Minne S153) 
(4) Subsequent purchaser, who paid 
no purchase money and received no 
deed, was not a bona fide purchaser 
for value without notice, although his 
contract was recorded before previous 
contract for sale of same land. Gold- 
bere v.Levy, 137 A. 917-101 N-J-lhg- 
293 [aff 134 A. 353, 99 N.J.Eq. 634]. 

[b] Where subsequent grantee 
whose deed is first recorded does not 
give up any security, divest himself 
of any rights, or place himself in a 
worse situation than he would have 
been in if he had received notice pre- 
vious to his purchase of the prior 
equitable title or lien of a prior gran- 
tee, he will not be permitted to retain 
the legal title to the injury of such 
prior grantee. Ten Eyck v. Witbeck, 
3) ENTE 9 94 135) INES =£0 pa siboeAum. Sake 
809, 29 Abb.N.Cas. 319. 

95. See infra § 924 et seq. 


96. Ala.—Beall v. McGehee, 57 Ala. 
438. 

Ark.—Bird v..Jones, 37 Ark. 195. 

Ga.—Wommack v. Wommack, 104 
S.E. 421, 150 Ga. 401;- Payton v. Pay- 
ton, 97 S.H. 69, 148 Ga. 486; Lawson 
v. Prosser, 91 S.E. 469, 146 Ga. 421. 

Ill.—Roseman y. Miller, 84 Ill. 297. 

Ind.—Wilson y. Wilson, 86 Ind. 472: 
Johns v. Sewell, 33 Ind. 1. 

Ky.—Bain y. Vanzant, 28 S.W. 336, 
IES) TEI bE es 

Mass.—Sunter v. 
497, 190 Mass. 449. 

Miss.—Tinnin vy. Brown, 53 So. 780, 
98 Miss. 878, Ann.Cas.1913A 1081. 

Mo.—Briggs v. Henderson, 49 Mo. 
ae Werner v. Litzsinger, 45 Mo.App. 
06. 

N.C.—Tyner v. Barnes, 54 S.E. 1008, 
142 N.C. 110. 

Pa.—Ritzman v. Spencer, 5 Pa.Dist. 
254, 18° Pa.€o. (6:0: 


Sunter, 77 N.E. 


Va.—Grove v. Grove, 42 S.B. 312, 
LOO! Viart56- 

Eng.—Mansell v. Mansell, 2 P.Wms. 
681, 24 Reprint 913. 


97. Lawson v. Prosser, 91 S.E. 469. 
146 Ga. 421; Toole v. Toole, 33 S.E. 
686, 107 Ga.:472; Way v. Lyon, 3 
Blackf. (Ind.) 76. 


98. As affecting validity of ccn- 
tract of sale between parties see su- 
pra §§ 91-100. . 


nee deed generally see Deeds §§ 43- 


99. Ala.—Curtis vy. Riddle, 59 So. 
BGS A Adan 2'8- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 924-925] 


means something of substantial value, such as mon- 
ey, or something that is worth money,? as, for ex- 
Moreover, to con- 
stitute a consideration the thing of value which is 
given must be in respect of the contract of sale.* 


ample, legal or other services.* 


Acts to be done after conveyance. 
consideration may consist of acts to be performed 
But it has been held that 
a daughter to whom her father conveys land, worth 
twenty thousand dollars, in consideration of ten 
dollars and her agreement to pay the net proceeds 
of the land to him during his life, and after his 
death a certain portion thereof to his wife and 


after the conveyanee.° 


Cal.—Frey v. Clifford, 44 Cal. 335. 

Ga.—Waters y. Wells, 117 S.E. 322, 
155 Ga. 439. 

Idaho.—Gardiner v. Gardiner, 214 
P. 219, 36 Idaho 664; Mountain Home 
Lumber Co. v. Swartwout, 166 P. 271, 
30 Idaho 559. 

Ill.—Koebel v. Doyle, 100 N.E. 154, 
256 Til. 610. 

Kan.—Perkins v. Gregory, 
168, 87 Kan. 303. 

Minn.—Nichols-Frissell Co. v. Cook, 
157 N.W. 1072, 133 Minn. 153. 

Miss.—Tinnin v. Brown, 53 So. 780, 
98 Miss. 378, Ann.Cas.1913A 1081. 

Mo.—Digby v. Jones, 67 Mo. 104; 
Aubuchon vy. Bender, 44 Mo. 560. 


N.Y.—Ten Eyck -v. Witbeck, 31 
N.E. 994, 185 N.Y. 40, 31 Am.S.R. 809, 
29 Abb.N.Cas. 314; Weaver v. Barden, 


124 P. 


49 N.Y. 286; Dunn y. Dunn, 136 N.Y. 
S. 282, 151 App.Div. 800; Ochenkow- 
Skyy. Dunaj, 2440 NEY-S. 267, 5137 


Misc. 674 [aff 251 N.Y.S. 589, 232 App. 
Div. 441]. 

N.C.—Thompson v. Thomas, 79 S. 
E. 896, 163 N.C. 500. 


Tex.—Johnson v. Johnson, (Civ. 
App.) 207 S.W. 2025°~ Gossett v. 
Vaughan, (Civ.App.) 173 S.W. 933; 


pone vy. Benson, (Civ.App.) 152 S.W. 
642. 

See also cases supra § 923. 

“There is a wide distinction be- 
tween a good and a valuable con- 
sideration when the latter term is 
used in the statutes defining the 
rights of a subsequent purchaser.” 
Ten Eyck v. Witbeck, 31 N.E. 994, 
996, 135 N.Y. 40, 31 Am.S.R. 809, 29 
Abb.N.Cas. 314. 


[a] Settlement of criminal prose- 
cution and discharge of a grantor 
from imprisonment is not a valuable 
or legal consideration supporting a 
claim of bona fide purchase. Koebel 
v. Doyle, 100 N.E. 154, 256 Ill. 610. 


[b] Services performed by plain- 
tiff for his father eight or nine years 
after deed was executed could not be 
basis of valuable consideration in ab- 
sence of contract to that effect. Wa- 
ters v. Wells, 117 S.E. 322, 155 Ga. 439. 


{c] Consideration held valuable.— 
Where land is conveyed to a corpora- 
tion in payment of a subscription to 
the capital stock, the corporation is a 
purchaser for a valuable considera- 
tion. Frenkel v. Hudson, 2 So. 758, 
82 Ala. 158, 60 Am.R. 736. 

[d] Mutual agreement for compro- 
mise constitutes valuable considera- 
tiou.—Janes v. O’Fiel, (Tex.Commn. 
App.) 280 S.W. 163 [aff (Civ.App.) 269 
S.W. 1074, and motion dism (Commn. 
App.) 299 S.W. 640]. 

Good consideration see infra §§ 925, 
926. 

Valuable consideration for contract 
of sale see supra § 21. 
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VENDOR AND PURCHASER 


A valuable 


1. U.S.—Cuyler v. Ferrill, 6 F.Cas. 
No. 3,523, 1 Abb. 169. 

Ky.—Sewell v. Nelson, 67 S.W. 985, 
113 Ky. 171, 23 Kyl. 2438. 

Miss.—Tinnin v. Brown, 53 So. 780, 
98 Miss. 378, Ann.Cas.1913A 1081; 
Doss v. Armstrong, 7 Miss. 258. 

ayer Aaah On v. Bender, 44 Mo. 
560. 

N.Y.—Ten Eyck v. Witbeck, 31 N. 
19945 135) Nov. 40) 3h Ams. R. 809, 
29 Abb.N.Cas. 314; Wood v. Robin- 
son, 22 N.Y. 564; Turner v. Howard, 
42 N.Y.S. 335, 10 Apnv.Div. 555; Schroe- 
der v. Gurney, 10 Hun 413. 


Tex.—Sutton v. Sutton, 39 Tex. 549. 


{a] Confederate money.—One who 
purchased land with Confederate 
money was not a bona fide purchaser 


for a valuable consideration. Cuyler 
v. Ferrill, 6 F.Cas.No. 3,523, 1 Abb. 
169; Sutton v. Sutton,» 39 Tex. 549; 


Willis v. Johnson, 38 Tex. 303. 


[b] Worthless stock.—A purchas- 
er who pays for land with worthless 
mining stock is not a bona fide pur- 
chaser for value. Sewell v. Nelson, 
ee 985, 118 Ky. 171, 23 Ky.L. 


2. Stanley v. Schwalby, 16 S.Ct. 
754, 162 U.S. 276, 40 L.Ed. 967; Frey 
Ver s@littord, 44 "Cale 335; Hays 7 Vv. 
Pumphrey, 125 S.W. 1109, 226 Mo. 119; 
Strong v. Whybark, 102 S.W. 968, 204 
Mo. 341, 12 L.R.A.N.S. 240, 120 Am. 
S.R. 710; Glover v. Coit, 81 S.W. 136, 
386 Tex.Civ.App. 104. 


3. Tobin v. Benson, (Tex.Civ.App.) 
152 S.W. 642; Glover v. Coit, 81 S.W. 
136, 36 Tex.Civ.App. 104. 


[a] Illustration.—Where R gave 
plaintiff a power of attorney to recov- 
er and perfect the record title to land 
which had been sold under foreclo- 
sure, and, in consideration of his serv- 
ices and expenses, conveyed him an 
undivided half interest in the land, 
and plaintiff performed such services 
and purchased the land from. the 
mortgagee without knowledge of de- 
fendant’s claim under an unrecorded 
judgment of the United States dis- 
trict court, such services were a suf- 
ficient consideration to support plain- 
tiff’s claim of innocent purchase of 
one half of the land. Norton vy. Ball, 
(Tex.Civ.App.) 225 S.W. 581 {aff 
(Commn.App.) 238 S.W. 889]. 


[b] Past services as attorney are 
such a valuable consideration as to 
enable the grantee to hold as a bona 
fide purchaser for value, as against 
persons thereafter purchasing under 
an unrecorded deed of trust. Master- 
son v. Crosby, (Tex.Civ.App.) 152 S. 
W. 178. 


{c] Legal services rendered in and 
about probate of will constitute such 
a valuable consideration as will en- 
able the person performing them to 
invoke the rights of innocent pur- 
chasers. Glover v. Coit, 81 5.W. 136, 
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other daughter, is not “a purchaser in good faith 
and for a valuable consideration,” within the re- 
cording act, so as to entitle such deed to prevail over 
a prior unrecorded conveyance by the grantor.® 


Consideration for other conveyances in chain of 
title. Where the purchaser pays a valuable consid- 
eration in good faith, he is entitled to protection as 
a bona fide purchaser, without showing a like pay- 
ment by other parties in the chain of title.? 

[§ 925] (b) Love and Affection. 
fection, while sufficient as a consideration between 
the parties,’ are insufficient to constitute one a pur- 
chaser for value.® 


Love and af- 


So, where the consideration ex- 


36 Tex.Civ.App. 104. 

4 Gress v. Evans, 46 N.W. 1132. 
1 Dak. 387; Davis v. Bell, 1238 Siw. 
658, 60 Tex.Civ.App. 370. 

fa] For example, a present of ten 
dollars neither given nor received as 
a consideration for the deed is not 
sufficient to constitute one a bona fide 
purchaser for value. Gress v. Evans, 
46 N.W. 1132, 1 Dak. 387. 

5. Stanley v. Schwalby, 16 S.Ct. 
754, 162 U.S. 276, 40 L.Ed. 967; Kenedy 
Pasture Co. v. State, (Civ.App.) 196 
S.W. 287 [aff 231 S.-W. 683, Lit Tex. 
200 (certiorari den 42 S.Ct. 271, 258 
URS iO A6 Gn Lmtudcanioa lle 

[a] Ilustrations.—(1) Purchasers 
of land from the state are purchasers 
for value where ‘fa very material part 
of the consideration demanded by the 
state was actual settlement and con- 
tinued residence for a period of three 
years.” Kenedy Pasture Co. v. State, 
(Civ.App.) 196 S.W. 287 [aff 231 S.W. 
683, 111 Tex. 200 (cert den 42 S.Ct. 
271, 258 U.S. 617,66 b.Hd. 793) 12) (2) 
The advantages inuring to a city from 
the established military headquarters 
on land conveyed to the United States 
by the city for that purpose consti- 
tute a valuable consideration for the 
conveyance. Stanley v. Schwalby, 16 
S.Ct. 754, 162 U.S. 276, 40 L.Ed. 967. 

Agreement to support grantor see 
infra § 926. 

Necessity of actual payment see in- 
fra §§ 9338, 934. 

6 Ten Byck v. Witbeck, 31 N.E. 
994, 135 N.Y. 40, 31 Am-S.R. 809, 29 
Abb.N.Cas. 314. 

7. Downs v. Stevenson, 119 S.W. 
315, 56 Tex.Civ.App. 211. 


8 See Deeds § 44. 


9. Colo.—Fassett v. 
Colo. 466. 

Idaho.—Gardiner v. Gardiner, 
P. 219, 36 Idaho 664. 

Ill.—Jaeckson v. Lynch, 21 N.B. 580, 
22° NB. 246,129 Gl 72. 

Ky.—Salter v. Dunn, 1 Bush 311. 

Mo.-——Strong v. Whybark, 102 S.W. 
968, 204 Mo. 341, 12 L.R.A.N.S. 240, 
120 Am.S.R. 710; Aubuchon vy. Bender, 
44 Mo. 560. 

N.Y.—Ten Eyck v. Witbeck, 31 N. 
BE. 994, 135 N.Y. 40, 31 Am.S.R. 809, 
29 Abb.N.Cas. 314. 

Pa.—Kohn v. Burke, 144 A. 75, 294 


Mulock, 5 
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Pa. 282; Ritzman v. Spencer, 5 Pa. 
Dist. 254, 18 Pa.Co. 60. 
[a] Prior unrecorded deed.—A 


deed for love and affection is not one 
for a “valid consideration,’ against 
which a prior unrecorded deed is void 
under St. (1920) §§ 8822, 8823. Kohn 
v. Burke, 144 A. 75, 294 Pa. 282. 

[b] Prior vendor’s lien.—Defend- 
ants, to whom the assignee of a bond 
for a deed conveyed for the considera- 
tion of love and affection, were not 
innocent purchasers for value, and 
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pressed in a deed was natural love and affection, 
and a sum of money which was never paid, the 
grantee was not a bona fide purchaser. 


[§ 926] (c) Agreement To Support. 
in a deed of which the only consideration is the 
agreement of the grantee to support for life the 


2 


grantor,'” or the grantor’s parents,'* is not a bona 
On the other hand, it has been held 
that an agreement to support one for life is a val- 
uable consideration which will sustain the right of 
a grantee in a deed taken without notice of a prior 


fide purchaser. 


unrecorded deed.!* 


[§ 927] (d) Exchange of Property. A purchase 
of land by exchange of other land of value,?® or by 
a relinquishment of all interest in other property,'® 
has been held to be a sufficient consideration to con- 


took the property subject to a ven- 
dor’s lien which existed in favor of 
plaintiff assignor. Rickard v. Dorsey, 
264 S.W. 51, 216 Mo.App. 3038. 


10. Necessity of actual payment 
see infra § 933. 

1l. Waters v. Wells, 117 S.E. 322, 
155 Ga. 439. 

12. Falk v. Fulton, 262 P. 1025, 124 
Kan. 745; Dow v. Jewell, 18 N.H. 340, 
45 Am.D. 371. 


13. Doe v. Doe, 37 N.H. 268. 


14 Northrup v. Coon, 138 N.Y.S. 
1044, 154 App. Div. 337. 

15. Rivers v. Rivers, 
300 Mla. 66, 

[a] MTlustration.—A deed convey- 
ing the property in controversy exe- 
cuted to a married woman by a third 
party, in consideration of her execu- 
tion, jointly with her husband, to him 
of a deed of the homestead of herself 
and husband and family, is a convey- 
ance upon a valuable consideration 
received directly by the third party 
from such married woman. Rivers v. 
Rivers, 20 So. 807, 38 Fla. 65; Phoenix 
Ins;Convwew Neal, 56 Saws 91,23. bex. 
Civ.App. 427. 

16. Halbert v. De Bode, 
1011, 15 Tex.Civ.App. 615. 


17. Drey v. Doyle, 12 S.W. 287, 99 
Mo. 459. 


18. Hanold v. Kays, 31 N.W. 420, 
64 Mich. 439, 8 Am.S.R. 835; Warren 
Vv. Wilder, 21 N.E. 159, 114 N.Y. 209; 
Henderson y. Pilgrim, 22 Tex. 464. 


[a] Payment by indorser of note. 
—An indorser of a note, who agrees, 
in consideration of a conveyance of 
land to him by the maker, to take up 
and pay the note, and subsequently 
does so, is a purchaser for value of 
the land so conveyed to him. Hanold 
vy. Kays, 31 N.W. 420, 64 Mich. 489, 8 
Am.S.R. 835. 


Henderson vy. Pilgrim, 22 Tex. 
464; Essex v. Mitchell, (Tex.Civ. 
App.) 183 S.W. 399. 


[a] Assumption of vendor’s lien 
note on land conveyed (1) constitutes 
a sufficient consideration to entitle 
the innocent purchaser without no- 
tice to protection to the extent to 
which he obligates himself. Clem- 
mons v. McDowell, (Tex.Civ:App.) 5 
S.W.(2d) 224 [aff (Commn.App.) 12 S. 
W.(2d) 955]; Essex v. Mitchell, (Tex. 
Civ.App.) 183 S.W. 399, 403 [cit Cyc]. 
(2) But a judgment in a wife’s suit 
for cancellation of her deed for fraud 
in procuring it, which canceled the 
deed and her vendor’s lien note, re- 
lieved her grantee’s vendee, who had 
assumed such note, from his liability 
under the assumption, so that he 
could not rely on it to render him an 


20 So. 807, 


40 S.W. 


VENDOR AND PURCHASER 


A grantee 


[§§ 925-929 


stitute one a bona fide purchaser for value. 
[§ 928] (e) Assumption of Obligation. 
the purchaser assumes the payment of an encum- 
brance upon the property,*’ or agrees to pay cer- 
tain debts of the vendor,!® in such a manner that 
the creditors release him from liability,’® he is a 
purchaser for value of the land conveyed to him. 


[§ 929] (f) Antecedent Debt?°—aa. Rule That 
Purchaser Is Not Protected. In some jurisdictions 
the rule is laid down that a purchaser of the legal 
title to property, who receives the conveyance there- 


Where 


of merely upon the consideration of a prior indebt- 


innocent purchaser for value. Essex 
v. Mitchell, supra. 

20. Mortgage as security for pre- 
existing debt see Mortgages § 488. 
21. U.S—Gest v. Packwood, 

F, 368, 18 Sawy. 202. 

Ark.—Ross v. Hodges, 157 S.W. 391, 
ne Ark. 270; Miller v. Fraley, 23 Ark. 
(35. 

Fla.—Glinski 
405. 

Idaho.—Land v. Hea, 118 P. 506, 20 
Idaho 250. 

Ill.— Metropolitan Bank y. Godfrey, 
23 Ill. 579; Powell v. Jeffries, 5 Ill. 
oa Furman v. Rapelje, 67 Ill.App. 
3a. 

Iowa.—Lillibridge v. Allen, 69 N.W. 
1031, 100 Iowa 582. 


Mich.—Brook y. Struther, 68 N.W. 
2025 110 Mich: 562, 35) RA. 530} 
Schloss v. Feltus, 61 N.W. 797, 103 
Mich. 525, 36 L.R.A. 161. (in which a 
sale of goods was involved but the 
rule was recognized as applicable to 
real property). Contra Hanold v. 
Kays, 31 N.W. 420, 64 Mich. 439, 8 Am. 
S. Rees ops 


Minn.—Baze vy. Arper, 6 Minn. 220; 
Minor v. Willoughby, 3 Minn. 225. 


N.Y.—Orthey v. Bowden, 123 N.E. 
487, 226 N.Y. 234; Howells v. Hettrick, 
54 N.E. 677, 160 N.Y. 308; Ten BHyck 
V.. Witbeck,) 31 Ni 99450 135. NY. 
40, 31 Am.S.R. 809; Crisfield v. Mur- 
dock, 27 N.E. 1046; 127 N.Y, 315; 
Young v. Guy, 87 N.Y. 457; Weaver v. 
Barden, 49 N.Y. 286; Wood v. Robin- 
son, 22 N.Y. 564; Wood vy. Chapin, 13 
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v. Zawadski, 8 Fla. 


INDYe 509s 66/7, -Am. DO. a Dunner sv. 
Howard, 42 N.Y.S. 335, 10 App.Div. 
555; Pickett v. Barron, 29 Barb. 505; 


Bingham vy. Hyland, 1 Silv.Sup. 551, 6 
N.Y.S. 75; Matter of Bedell, 124 N.Y. 
S. 430, 67 Misc. 24, 7 Mills Surr. 448; 
Padgett v. Lawrence, 10 Paige 170, 
40 Am.D. 232; Dickerson y. Tilling- 
hast, 4 Paige 215, 25 Am.D. 528. 


Or.—Temple .v. Osburn, 106 P. 16, 
55 Or. 506; Bloomfield v. Humason, 4 
Pi1332, 7 Or, 1220) 


S.C.—Oliver v. McWhirter, 100 S.E. 
5338, 112 S.C. 555. 


Tex.—Bonner vy. Grigsby, 19 S.W. 
511,'84 Tex. 330, 31 Am.S.R. 48; Stef- 
fian v. Milmo Nat. Bank, 6 S.W. 823, 
69 Tex. 5138; McKamey vy. Thorp, 61 
Tex. 648; Alstin’s Ex’r v. Cundiff, 52 
Tex. 453; Walter Connally & Co. v. 
Gaston, (Civ.App.) 295 S.W. 953; Ed- 
mondson y. Williams, (Civ.App.) 295 
S.W. 295; Tobin v. Benson, (Civ.App.) 
152 S.W. 642; Buckley v. Runge, (Civ. 
App.) 136 S.W. 533; Holland v. Fer- 
ris, (Civ.App.) 107 S.W. 102 [rev on 
other grounds 114 S.W. 346, 102 Tex. 
177]; Sparks v. Taylor, (Civ.App.) 87 


edness of the grantor, is not entitled to protection 
as a bona fide purchaser of such property without 
notice of a prior equity of a third person therein,”? 
if he is not placed in any worse condition than be- 


S.W. 740 [rev on other grounds 90 
S.W. 485, 99 Tex. 411, 6 L.R.A.N.S. 
381]; Catrett v. J. S. Brown Hard- 
ware Co., (Civ.App.) 86 S.W. 1045; 
Huff v. Maroney, 56 S.W. 754, 23 Tex. 
Civ.App. 465; Pride v. Whitfield, (Civ. 
App.) 51 S.W. 1100; Hirsch v. Jones, 
(Civ.App.) 42 S.W. 604; Marshall v. 
Marshall, (Civ.App.) 42 S.W. 353; 
Freeman vy. Tinsley, (Civ.App.) 40 S. 
W. 835; Jackson v. Waldstein, 30 S.W. 
47, 10 Tex.Civ.App. 156; Jackson v. 
Waldstein, (Civ.App.) 27 S.W. 26. 
Contra Rice v. Soders, 1 Tex.Unrep. 
Cas. 615: 


[a] Reason generally given is that 
the purchaser, in such case, parts with 
no new consideration, and is in no 
worse condition by his purchase than 
he was before. Dunlap vy. Green, 60 
F. 242, 8 C.C.A. 600. 


{b] This rule applies where a con- 
veyance is taken in satisfaction of a 
judgment for a preéxisting indebted- 
ness without knowledge of a previous 
assignment made as collateral secu- 
rity. Howells yv. Hettrick, 54 N.E. 
677, 160 N.Y. 308. 5 


[c] Crediting price on preéxisting 
debt.—(1) Where the grantee pays 
the price of the land conveyed by 
merely crediting it on a preéxisting 
debt due him from the grantor, he is 
not a bona fide purchaser for value. 
Bonner v. Grigsby, 19 S.W. 511, 84 
Tex. 330, 31 Am.S.R. 48; Overstreet 
v. Manning, 4 S.W. 248, 67 Tex. 657; 
Ayres v. Duprey, 27 Tex. 5938, 86 Am. 
D. 657; Luginbyhl vy. Thompson, (Tex. 
Civ.App.) 11 S.W.(2d) 3880; Marshall 
v. Marshall, (Tex.Civ.App.) 42 S.W. 
353; Swenson v. Seale, (Tex.Civ. App.) 
28 S.W. 143. Contra Rice v. Soders, 
Jo (Pex Unrep-Cas, 65. — (2), VAayids= 
ment creditor who buys land ap- 
parently owned by his judgment 
debtor, giving only a credit on the 
judgment, is not a bona fide purchas- 
er for value and acquires title only 
to the portion actually owned by the 
debtor. Cetti v. Wilson, (Tex.Civ. 
App.) 168 S.W. 996. (3) In trespass 
to try title to property claimed by 
the plaintiff wife as her separate 
property and claimed by the defend- 
ant under an execution sale as the 
property of the husband or of the 
community, the defendant was not an 
innocent purchaser where it was al- 
leged and proven that he credited the 
amount ef his bid on his judgment. 
Martinez v. De Barroso, (Tex.Civ. 
App.) 189 S.W. 740. 


{d] In Kansas (1) the rule stated 
in the text has been affirmed. Har- 
hish vy. Barzen, 173 PP. 4, 103 Kan. 61; 
Western Grocer Co. v. Alleman, 106 
P. 460, 81 Kan. 548, 27 L.R.A.N.S. 620, 
135 Am.S.R. 398 [reh den 106 P. 997, 
81 Kan. 900, 27 L.R.A.N.S. 620, 1385 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 929-932] 


fore.22 


Antecedent debts as part consideration. It has 
been held, -however, even'in some of the above \ju- 
risdictions, that the purchaser will be protected 
where a part of the consideration was an antecedent 
debt, and the rest is a contemporaneous payment of 
value or its equivalent,?* if the latter constitutes 
a substantial part of the whole consideration.** And 
it has also been held that, even though the greater 
part of the consideration is an antecedent debt, the 
purchaser is entitled to full protection if the bal- 
ance of the consideration is new.?®° On the other 
hand, it has been held that where the greater part 
of the consideration is an antecedent debt the pur- 
chaser will be protected only to the extent of the 
part advanced at the time of the purchase.*® 


[§ 930] bb. Rule That Purchaser Is Protected. It 
is held in some jurisdictions that the absolute ex- 
tinguishment of an antecedent debt, in considera- 
tion of a simultaneous transfer of property, con- 
stitutes the purchaser a purchaser for value to the 
same extent as if he had paid the money.?7 But it 
has been held that, conceding the existence of such 
rule in a particular jurisdiction, to call it into op- 
eration the facts must establish the relation of 
debtor and creditor between vendor and purchaser 


Am.S.R. 398]. But see Murray v.{1918A 106; 
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Harris v. Evans, 67 S.E. 
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in such sense that the land may be properly said 
to have been taken in payment of the debt.** 


[§ 931] cc. Prejudice to Purchaser; Release of 
Security. Under either theory of the law,°? if the 
purchaser is placed in a worse condition than he 
was before, he is entitled to protection notwith- 
standing the consideration for the conveyance was 
an antecedent debt.?° Thus, where a creditor pur- 
chasing land in payment of an antecedent debt re- 
leases security held by him, which cannot be revived, 
so as too place him in statu quo,*! as where a note 
was surrendered so long before that the debt was 
barred by the statute of limitations,®? the ereditor 
is a bona fide purchaser. 


[§ 932] (3) Adequacy of Consideration.*? While 
to support a plea of bona fide purchaser it is nec- 
essary to show payment of a “valuable considera- 
tion,”?* which has been defined by some authorities 
as one approximately adequate, all things being con- 
sidered, including the purchaser’s good faith,*° and 
by others as a fair and reasonable price according 
to the common mode of dealing,’® it is not necessa- 
ry that the consideration should be adequate, in the 
sense of commensurate with the value of the prop- 
erty.27 But it is generally held that a person who 


Tll.—Bunn v. Schnellbacher, 45 N.E. 


Concordia First Nat. Bank, 49 P. 326, 
5 Kan.App. 456 (holding that a party 
puying land for an adequate price in 
consideration of a bona fide indebted- 
ness due him from the grantor takes 
the land free from any claim of lien 
for indebtedness not a legal lien on 
the land at the time of the purchase). 
(2) It has been held, however, that 
the rule that a party receiving prop- 
erty in payment of a preéxisting debt 
is not a bona fide purchaser is applied 
only where the property is purchased 
from some person who is apparently 
the owner, but who is not in fact, or 
net in law or equity, the real owner; 
and such rule is never applied where 
the property is purchased in good 
faith from the real and exclusive own- 
er, although the same may be paid for 
by the relinquishment of a preéxist- 
ing debt. Ruth v. Ford, 9 Kan. ie 
Purchaser of: é 
Goods in consideration of preéxisting 
debt see Sales § 640. 
Mortgaged property see Mortgages § 
533 note 88 [b]. 
22. Land v. Hea, 118 P. 506, 20 
Idaho 250; Retsch v. Renehan, 120 P. 
897, 16 N.M. 541; Tobin v. Benson, 


(Tex.Civ.App.) 152 S.W. 642. And see 
infra § 931. 

23. Noe v. Smith, 169 P. 1108, 67 
Okl. 211, L.R-Ac1918C 435. 


24. Finnegan v. Finnegan, 3 Tenn. 
Chis S10: 

25. Adler-Goldman Commission Co. 
vy. Clemons, 41 S.W. 417, 64 Ark. 197. 

26. Golson v. Fielder, 21 S.W. 178, 
2 LTex.Civ.App. 400. 

27. Ala.—Saffold v. Wade, 51 Ala. 
214, 

Cal.—Gassen v. Hendrick, 16 P. 242, 
74 Cal. 444; Schluter v. Harvey, 3 12% 
659, 65 Cal. 158, Meldrim v. Doyle, 
12 P.(2d) 997, 124 Cal.App. 514. 

Colo.—Hallett v. Alexander, 114 P. 
490, 50 Colo. 37, 34 L.R.A.N.S. 328, 
Ann.Cas.1912B 1277; Jerome v. Lead- 
ville Carbonate Nat. Bank, 43 P. 215, 
22 Colo. 37%. 

Ga.—Sutton v. Ford, 87 S.E. 799, 
144 Ga. 587, L.R.A.1918D 561, Ann.Cas. 


880, 134 Ga. 161. 


Ind.—Pugh v. Highley, 53 N.E. 171, 
152 Ind. 252,.71 Am.S.R. 327, 44 L.R.A. 
392; Adams v. Vanderbeck, 45 N.E. 
645, 47 N.E. 24, 148 Ind. 92, 62 Am.S.R. 
497; Wert v. Naylor, 93 Ind. 431; 
McMahan v. Morrison, 16 Ind. 172, 79 
Am.D. 418. 

Md.—Busey v. Reese, 38 Md. 264. 

Miss.—O’Hara v. Alexander, 56 
Miss. 316; Soule, Thomas & Went- 
worth v. Shotwell & Fitts, 52 Miss. 
236; Perkins, Livingston & Post v. 
Swank, 43 Miss. 349; Love v. Taylor, 
26 Miss. 567. Contra Rowan v. Ad- 
ams, Sm.&M.Ch. 45. 


Mo.—State Bank v. Frame, 20 S.W. 
620, 112 Mo. 502. 

Ohio.—Clements vy. Doerner, 40 Ohio 
St. 632. 


Okl.—Noe v. Smith, 169 P. 1108, 
67 Okl. 211, L.R.A.1918C 435. 

Va.—Cammack v. Soran, 30 Gratt. 
(Tl. Vaz)9292:3 

Enge.—Nugent v. Gifford, 1 Atk. 


463, 26 Reprint 294. 


[a] Complete satisfaction of pre- 
existing debt to partnership is a valu- 
able consideration for conveyance of 
realty to a member of a firm, as the 
proportion of the sum credited on the 
account owned by other members is 
cast on the grantee. Noe v. Smith, 
169 P. 1108, 67 Okl. 211, L.R.A.1918C 
435. 


28. Duke v. Balme, 16 Minn. 306. 
See also Williams v. Williams, 76 N. 
W. 1039, 118 Mich. 477 (holding that 
a wife who gives her husband money, 
without anything being said about a 
loan or repayment, is not a bona fide 
purchaser of land subsequently con- 
veyed to her by her husband). 

29. See supra §§ 929, 930. 

30. Noe v. Smith, 169 P. 1108, 67 
Okl. 211, L.R.A.1918C 435; Tobin v. 
Benson, (Tex.Civ.App.) 152 S.W. 642. 
And see cases supra § 929 note 22. 


$1. Ark.—Miller vy. Fraley, 23 Ark. 
435. 

Fla.—Glinski v. Zawadski, 8 Fla. 
405. 


227, 163 Ill. 328 [aff 59 Ill. App. 222]. 
ee ee v. Papa, 89 Ind. 
Towa.—McCleerey v. Wakefield, 41 
N.W. 210, 76 Iowa 529, 2 L.R.A. 529. 

Mich.—Grand Rapids Nat. Bank v. 
Ford, 107 N.W. 76, 148 Mich. 402, 114 
Am.S.R. 668, 8 Ann.Cas. 102. 

N.M.—Retsch v. Renehan, 
897, 16 N.M. 541. 

N.Y.—Weaver v. Barden, 49 N.Y. 
286; Wood v. Chapin, 13 N.Y. 509, 67 
Am.D. 62; Padgett v. Lawrence, 10 
Paige 170, 40 Am.D. 232. 

Tex.—Alstin’s Ex’r v. Cundiff, 52 
Tex. 453; Swenson v. Seale, (Civ.App.) 
28 S.W. 148. 

Ont.—Moore v. Kane, 24 Ont. 541. 

Surrender of security by mortgagee 
in mortgage given to secure pre- 
existing debt see Mortgages § 490. 

32. Dunlap v. Green, 60 F. 242, 8 
C.C.A. 600; Tobin v. Benson, (Tex. 
Civ.App.) 152 S.W. 642. 

33. As between parties to: 
Contracts: 

Generally see Contracts §§ 237-239. 

Of sale see supra § 102. 
Deeds see Deeds § 47. 

34. See supra § 924. 

35. Riley v. Robinson, 112 N.Y.S. 
753, 128 App.Div. 178 [aff 95 N.E. 1138, 
DO 2eING is ho oils 


36. Collins v. Davis, 43 
132 N.C. 106. 

37. U.S.—Reed v. Munn, 148 F. 
S0nC.ClAe 215) ficertiyden, 238S:Cr, 
207 U.S. 588, 52 L.Ed. 353]. 

Ark.—Miller v. Fraley, 23 Ark. 735. 

Cal.—Frey v. Clifford, 44 Cal. 335. 

Kan.—Ennis v. Tucker, 96 P. 140, 
78 Kan. 55, 130 Am.S.R. 352; Lewis v. 
Kirk, 28 Kan. 497, 42 Am.R. 173. 

Mo.—Hays v. Pumphrey, 125 S.W. 
1109, 226 Mo. 119; Strong v. Whybark, 
102 S.W. 968, 204 Mo. 341, 12 L.R.A. 
N.S. 240, 120 Am.S.R. 710. 

Tex,—Eastham v. Hunter, 114 S.W. 
97, 102 Tex. 145, 132 Am.S.R. 854 [rev 
(Civ.App.) 109 S.W. 237]; Hume y. 


PAY) 152: 
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purchases property for a nominal,?® or grossly in- 
adequate,°® consideration is not a bona fide pur- 
On the other hand, it has been held that 
where property was purchased with numerous other 
pieces of property for a lump sum the purchaser is 
not denied protection as a bona fide purchaser for 
value because he is unable to show that a specific 


chaser. 


Ware, 28 S.W. 935, 87 Tex. 380; John- 
son v. Newman, 43 Tex. 628; Downs 


v. Stevenson, 119 S.W. 315, 56 Tex. 
Civ.App. 211. 
Wash.—Kinney v. McCall, 107 P. 


385, 57 Wash. 545. 

Eng.—Bullock v. Sadlier, Ambl. 764, 
27 Reprint 491. 

[a] One who purchases property 
worth eighteen thousand dollars for 
nine thousand dollars may be a bona 
fide purchaser. Fish v. Benson, 12 
P. 454, 71 Cal. 428. 

[b] Property sold at sacrifice.— 
A purchaser from one who, by reason 
of financial distress, sells his prop- 
erty at a sacrifice, is a bona fide pur- 
chaser, if the transaction is free from 
duress, deceit, or fraud on his part, 
and he pays a valuable consideration 
therefor. Reed v. Munn, 148 F. 737, 
80 C.C.A. 215 [cert den 28 S.Ct. 255, 
207 U.S. 588, 52 L.Ed. 353]. 

38. U.S.—Mackay v. Gabel, 117 F. 
8738. 

Kan.—Morris v. Wicks, 106 P. 1048, 
81 Kan. 790, 26 L.R.A.N.S. 681, 19 Ann. 
Cas. 39> 

Miss.—Tinnin v. Brown, 53 So. 780, 
98 Miss. 378, Ann.Cas.1913A 1081. 


N.Y.—Dunn v. Dunn, 136 N.Y.S. 284, 
151 App.Div. 803; Turner v. Howard, 
42 N.Y.S. 335, 10 App.Div. 555. 


N.C.—Abernathy v. South, etc., R. 
Com 639S2E) 180-2500 NCF 97: 


Pa.—Gaines v. Brockerhoff, 19 A. 
958, 136 Pa. 175. 


Wash.—Kinney v. McCall, 
385, 57 Wash. 545. 

Wis.—Wisconsin River Land Co. v. 
Selover, 116 N.W. 265, 135 Wis. 594, 
16 L.R.A.N.S. 1073 and note. 

[a] In a leading case on the ques- 
tion, overruling earlier decisions, it 
was said: “A small sum, inserted 
and paid, perhaps because of a popu- 
lar belief that some slight money con- 
sideration is necessary to render the 
deed valid, will not, of itself, satisfy 
the terms of the statute, where it ap- 
pears upon the face of the convey- 
ance, or. by other competent evidence, 
that it was not the actual considera- 
tion.” Ten Byck v. Witbeck, 31 N.B. 
994, 135 N.Y. 40, 46, 31 Am.S.R. 809, 
29 Abb.N.Cas. 315. 


[b] One dollar is not such “valua- 
ble consideration” for a deed as gives 
a subsequent purchaser priority over 
a senior deed through priority of 
record. Dunn v. Dunn, 136 N.Y.S. 282, 
151 App.Div. 800. 

[ec] In Missouri it has been held 
that a small or even nominal con- 
sideration is, in the absence of fraud, 
enough to support a contract entered 
into upon the faith of it. Hays v. 
Pumphrey, 125 S.W. 1109, 226 Mo. 119; 
Strong v. Whybark, 102 S.W. 968, 204 
Mo. 341, 12 L.R.A.N.S. 240, 120 Am. 
S.R. 710. But see Connecticut Mut. 
L. Ins. Co. v. Smith, infra note 39. 


39. U.S.—Moore v. Sawyer, 167 F. 
826; Lufkin Land, etc., Co. v. Beau- 
mont Timber Co., 151 F. 740, 81 C.C.A. 
98 [cert den 29 S.Ct. 701, 214 U.S. 520, 
53 L.Ed. 1066]. 

Ill.— Parker Vv. 
OB) TUE IG BST 


LOT ses 


Shannon, 27 N.E. 
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eral. 


Ky.—Interstate Inv. Co. v. Bailey, 
93 S.W. 578, 29 Ky.L. 468. 

Me.—Knapp v. Bailey, 9 A. 122, 79 
Me, 195, 1 Am-.S:R. 295. 


Mass.—Price v. Bassett, 47 N.E. 
243, 168 Mass. 598. ’ 


Mo.—Connecticut Mut. L. Ins. Co. v. 
Smith, 22 S.W. 623, 117 Mo. 261, 38 
Am.S.R. 656. 

N.Y.—Ten Eyck v. Witbeck, 31 N. 
1wG CSE SIBEY INGE ZN, il ONreoussylasy SOS): 
29 Abb.N.Cas. 314 [rev 15 N.Y.S. 418, 
61 Hun 620]. 

N.C.—Worthy v. Caddell, 76 N.C. 
82; Fullenwider v. Roberts, 20 N.C. 
420. 

Okl,—Hass v. Gregg, 152 P. 1126, 52 
OK Sie. Smith va. Phillips;:60-P., 127; 
9 Okl. 297. 

S.D.—Kinkaid v. 
S69; SIMS DD: 559, Ann-Cas.1915D 


Tex.—McAnally v. Panther, 
App.) 26 S.W.(2d) 478; Davis v. Bell, 
128 S.W. 658, 60 Tex.Civ.App. 370; 
Downs v. Stevenson, 119 S.W. 315, 56 
TexCiv. App... 211; Lunn v. Scar- 
borough, (Civ.App.) 35 S.W. 508; Tate 
POR ee 23 S.W. 255, 1 Tex.Civ.App. 


Wash.—Kinney vy. McCall, 
385, 57 Wash. 545. 

Wis.—Hoppin v. Doty, 25 Wis. 5738. 

[a] MNliustrations.—(1) In the fol- 
lowing cases the purchaser was held 
not to be a bona fide purchaser, by 
reason of the inadequacy of the con- 
sideration, the first figures showing 
the value of the property; the sec- 
ond the price paid therefor. Dunn v. 
Barnum, 51 F. 355, 2 C.C.A. 265 (thirty 
thousand dollars, one hundred dol- 
lars); Parker v. Shannon, 27 N.E. 525, 
137 Iil. 876 (five thousand dollars, 
twenty-five dollars); Connecticut Mut. 
i Ins. Co. v. Smith, 22° S.W. 6235117 
Mo. 261, 38 Am.S.R. 656 (fifteen thou- 
sand dollars, one hundred dollars); 
Ten Eyck v. Witbeck, 31 N.E. 994, 
LS 0NoY. 40, Sdn Aan: SRY 8.09) 29) Abib: 
N.Cas. 314 (twenty thousand dollars, 
ten dollars); McAnally v. Panther, 
(Tex.Civ.App.) 26 S.W.(2d) 478 (four 
thousand dollars, twenty-five dollars); 
Stewart v. Crosby, (Tex.Civ.App.) 26 
S.W. 138 [aff 29 S.W. 380, 87 Tex. 
443] (seven thousand five hundred 
dollars, fifty-five dollars). 
dollars paid by an attorney, employed 
to recover certain land in considera- 
tion of a conveyance of an undivided 
interest therein, for an investigation 
of two surveys containing three hun- 
dred twenty acres each, variously 
valued at from two dollars and fifty 
cents to six dollars an acre, was so 
grossly inadequate as compared with 
the value of the land that it was in- 
sufficient to support a plea of innocent 
purchaser. Davis v. Bell, 128 S.w. 
658, 60 Tex.Civ.App. 370. 


[b] Gross disparity between the 
actual value and the consideration is 
usually sufficient to overcome any 
theory that the grantee was a bona 
fide purchaser. Hass v. Gregg, 152 P. 
LUZ 6 620 OK 515 


[ec] Special knowledge of purchas- 
er.—The fact that one has accumulat- 
ed a fortune by dealing in real estate, 
and therefore must have known that 


Rossa, 141 N.W. 
1098. 


(Civ. 
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price was fixed for the property in controversy, if 
he proves :payment of an adequate consideration for 
all the property included in the purchase.*° 

[§ 933] (4) Necessity of Payment—(a) In Gen- 
Actual payment of the purchase money is in 
general necessary to the character of a bona fide 
purchaser for a valuable consideration;*+ and this 


land was offered him at a grossly in- 
adequate price, will preclude the de- 
fense of bona fide purchaser to a suit 
to impeach his vendor's title as fraud- 
ulenttly acquired. Barstow v. Beckett, 
122 F. 140 [rev on other grounds 148 
Hy b62,) 7816. €. ALAZ4 se 

[d] Purchaser taking several 
deeds.—Where the purchaser paid an 
adequate consideration for land, but 
before he completed the purchase the 
vendor obtained a quitclaim deed to 
him from another of an outstanding 
record title, in addition to the deed 
from the vendor, any inadequacy in 
the price of the quitclaim would not 
render him not a purchaser for value, 
as the number of deeds was imma- 
terial, and the two deeds could not be 
treated separately, the test of inade- 
quacy of consideration being the 
amount paid for the land. Riley v. 
Robinson;>112 .N.Y.S, 753, 128 .App. 
Di 178 fati 95.(N. Bi 335.202, Nae 
531]. 

Gross inadequacy of consideration 
as notice of defects in title see infra 
§ 967. 

40. Cassiday Fork Boom & Lumber 
Con Way Leurys 73) ¢Ss Bess 26 9s Wires 
572. 

41. U.S.—Smith v. Orton, 131 U.S. 
Ixxv, Appendix, 18 L.Ed. 62; U.S. v. 
Wythe County Iron & Zine Corpora- 
tion, ‘Ld (2d) ..97L,2 975 Eauots Cy cts 
Johnson v. Georgia L. & T. Co., 141 
BK. 593, 72 CC. A. 639) “Barstow. sve 
Beckett, 122 F. 140 [rev on other 
grounds 148 F. 562, 78 C.C.A. 248]; 
White v. McGarry, 47 F. 420; Curts 
Vo-Cisnas 6° F:Cas: Noy 350% 4 Biss 
260; Mills v. Smith, 17 F.Cas.No. 
9,615, 4 Biss. 442 [aff 8 Wall. 27, 19 L. 
Ed. 346]. 

Cal.—Ocean Shore R. Co. v. Spring 
Valley Water Co., 262 P. 53, 87 Cal. 
App. 188. 


D.C.—Ingersoll v. Tyler, 47 App.D. 
(Om RASS, 

Ga.—Henderson v. Willis, 128 S.E. 
807, 160 Ga. 688; Waters v. Wells, 
117 S.B. 322, 155 Ga. 439; Gleaton 
v. Wright, 100 S-H. 72, 149 Ga. 220; 
Rowe v. Gaskins, 98 S.E. 493, 148 Ga. 
817; Whiddon v. Whiddon, 96 S.E. 
431, 148 Ga. 255; Carter v. Pinckard, 
68 oe 817; Sanders v. McAffee, 42 
Ga. 250. 


Tll.—Roseman v. Miller, 84 Ill. 297; 
ICY SUV. DCSE yo oul oe 

Towa.—Kitteridge v. Chapman, 36 
Iowa 348. 

Ky.—Hard vy. Alexander, 1 Ky.Op. 
525. 

Mich.—Smith v. Williams, 6 N.W. 
662, 44 Mich. 240; Watson v. Melchor, 
4 N.W. 200, 42. Mich. 477; Thomas vy. 
Stone & Graham, Walk. 117. 


Miss.—Parker v. Foy, 43 Miss. 260, 
55 Am.R. 484. 

Mo.—Stevens v. Fitzpatrick, 118 S. 
W. 51, 218 Mo. 708; Digby v. Jones, 


67 Mo. 104; Bishop v. Schneider, 46 
Mo. 472, 2 Am.R. 533; Aubuchon v. 
Bender, 44 Mo. 560; Wetmore v. 


Woods, 62 Mo.App. 265. 


Neb.—Holladay v. Rich, 140 N.W. 
794, 98 Neb. 491 [aff 137 N.W. 988, 
92) Neb. 91]. 


N.H.—Patten v. Moore, 32 N.H. 382. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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must, in most jurisdictions, be shown independent 
of the recitals in his deed, which do not constitute 
proof of such payment.4? Payment of a part of the 
consideration is insufficient. to render the purchaser 
a bona fide purchaser for value,** although if he 
makes part payment before notice of defects in the 
title he will be protected to the extent of the amount 


N.J.—Bridgewater v. Ocean City 
Ass’n, 96 A. 905, 85 N.J.Eq. 379 [aff 
102 A. 1052, 88 N.J.Eq. 351]; Haugh- 
wout v. Murphy, 21 N.J.Eq. 118 [aff 
22 N.J.Eq. 531]; Campbell v. Camp- 
bell, 11 N.J.Eq. 268; Losey v. Simp- 
son, 11 N.J.Eq. 246; Baldwin v. John- 
son, 1 N.J.Eq. 441. 


N.Y.—Macauley v. Smith, 30 N.E. 
997, 182 N.Y. 524, 28 Abb.N.Cas. 276 
[dist Commercial Bank v. Bolton, 46 
INDYE Sao de 0) CA DD nD Ven ccd (holding, 
where a creditor received property in 
payment of a debt, that the fact that 
he had not surrendered certain notes 
which formed a part of the consid- 
eration, some of them having been 
discounted, did not affect his position 
as a purchaser for a valuable con- 
sideration)]; Spicer v. Waters, 65 
Barb. 227; Harris v. Norton, 16 Barb. 
264: Merritt v. Northern R. Co., 12 
Barb. 605; Jewett v. Palmer, 7 Johns. 
Ch. 65, 11 Am.D. 401. 


N.D.—Halloran v. Holmes, 101 N.W. 
310, 13 N.D. 411. 

Ohio.—Moulton vy. Bassett, 5 Ohio 
Dec. (Reprint) 257, 4 Am.L.R. 101. 


Okl.—Tootle v. Payne, 199 P. 201, 
82 Okl. 178. 


Or.—Schetter v. Southern Oregon 
Com 247 P25) 19° Or: 192. 


Pa.—Jackson vy. Summerville, 
Pa 59. 

Tex.—Davidson v. Ryle, 124 S.W. 
616, 125 S.W. 881, 103 Tex. 209; Till- 
man v. Heller, 14 S.W. 700, 78 Tex. 
597, 11 L.R.A. 628, 22 Am.S.R. 177; 
Batts v. Scott, 37 Tex. 59; Watkins 
v. Edwards, 23 Tex. 443; Fletcher v. 
Ellison, 1 Tex.Unrep.Cas. 661; Eng- 
lish v. Plumlee, (Civ.App.) 291 S.W. 


13 


922: Ackers v. Frazier, (Civ. App.) 
220 S.W. 426; City of Houston v. 
Ritchie, (Civ-App.) 191 S.W. 362; 


Beavers v. Baker, 124 S.W. 450, 58 
Tex.Civ.App. 35; Davis v. Ragland, 
93 S.W. 1099, 42 Tex.Civ.App. 400; 
Freeman v. Tinsley, (Civ.App.) 40 S. 
W. 835. . 

Va.—Wasserman v. Metzger, 54 S.E. 
893, 105 Va. 744, 7 L.R.A.N.S. 1019; 
Lamar’s Ex’r v. Hale, 79 Va. 147; Dos- 
well v. Buchanan, 3 Leigh (30 Va.) 
365, 23 Am.D. 280. 


W.Va.—United Fuel Gas Co. v. Mor- 
ley Oil & Gas Co., 131 S.E. 716, 101 
W.Va. 83. 

Eng.—Harrison v. Southcote, 1 Atk. 
528, 26 Reprint 333. 


Ont.—Hetherington v. Sinclair, 34 
Ont.L. 61, 8 Ont.W.N. 383. 

See also infra § 934. 

[a] Rule applied.icOne who has 
contracted for the purchase of land 
and made a very small payment of 
earnest money, the remainder to be 
paid on the furnishing of a good title 
by the vendor, is not protected as a 
bona fide purchaser. Chew v. First 
Presbyterian Church of Wilmington, 
Del, 237 F. 219. 

[b] Person who had simply “fully 
arranged the purchase money” 1s not 
a bona fide purchaser for value. La- 
mar v. Hale, 79 Va. 147. 


[c] Purchaser requiring attorney 
to hold note and check, constituting 
consideration for land, is not an “‘in- 
nocent purchaser for value” since he 
bas not paid the purchase price. 
Glass v. Hardison, 114 So. 879, 148 
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paid.*# 


Miss. 756. 

[ad] In Virginia (1) the cases sus- 
tain the rule stated in the text. “See 
Virginia cases supra this note. (2) 
It has been said, however, in a fed- 
eral case originating in this state, 
that, while actual payment of the con- 
sideration is essential under the mod- 
ern law, such law does not control in 
the construction of an ancient stat- 
ute, and that, under the ancient Vir- 
ginia Registry Act (Rev. Code [1819] 
ec 99), a grantee who paid no part of 
the purchase money at the time the 
deed was delivered, but who expressly 
or impliedly promised to pay it in 
the future, was a purchaser for a valu- 
able consideration within the meaning 
of the statute, and entitled to protec- 
tion as against a prior conveyance of 
which he had no notice. U. S. v. 
Wythe County Iron & Zinc Corpora- 
tion, 11 F:(2d) 971. 

42. See infra § 1067. 


43. Marchbanks v. Banks, 44 Ark. 
48: Gleaton'v. Wright, 100 S.E. 472, 
149 Ga. 220; Pennington v. Palmer, 
(Ga.App.) 168 S.E. 114; Miller v. 
Headley, 158 A. 118, 109 N.J.Eq. 436 
[aff 163 A. 665, 112 N.J.Hq. 89]; Evans 
vy. Templeton, 69 Tex. 375. See also 
cases passim supra note 41. 


44. See infra § 1037. 
45. U.S.—Balfour v. Hopkins, 
F. 564, 35 C.C.A. 445. 
ee ee v. Banks, 44 Ark. 


Conn.—Alden y. Trubee, 
455. 


Ill.—Moshier v. Knox College, 32 
PUTAS be 


Iowa.—Kitteridge v. Chapman, 
Iowa 348. 


Mich.—Blanchard v. Tyler, 12 Mich. 
339, 86 Am.D. 57; Thomas vy. Stone 
& Graham, Walk. 117. 

Miss.—Parker v. Foy, 43 Miss. 260, 
55 Am.R. 484. 


N.J.—Bridgewater v. Ocean City 
Ass’n, 96 A. 905, 85 N.J.Eq. 379 [aff 
102 A. 1052, 88 N.J.Eq. 351]; Dean v. 
Anderson, 34 N.J.Eq. 496; Haughwout 
v. Murphy, 21 N.J.Eq. 118 [aff 22 N.J. 


93 


44 Conn. 


36 


Eq. 531]; Campbell v. Campbell, 11 
N.J.Eq. 268; Losey v. Simpson, 11 
N.J.Eq. 246; Baldwin v. Johnson, 1 
N.J.Eq. 441. 


N.Y.—Weaver v. Barden, 49 N.Y. 
286; Young v. Guy, 12 Hun 325; Jack- 
son v. Cadwell, 1 Cow. 622; Jewett 
v. Palmer, 7 Johns.Ch. 65, 11 Am.D, 
401. 


N.D.—Halloran v. Holmes, 101 N.W 
310, 13 N.D. 411. 

Okl.—Bennett v. Bennett, 81 P. 632 
15 Okl. 286, 70 L.R.A. 864. 


Or.—Wood v. Rayburn, 22 P. 521 
LS Or: 3. 


Pa.—Union Canal Co. v. Young, } 
Whart. 410, 30 Am.D. 212. 


S.cC.—Snelgrove v. Snelgrove, 4 S.C 
Eq. 274. 

Va.— Wasserman v. Metzger, 54 93 
EB. 893, 105 Va. 744, 7 L.R.A.N.S. 1019, 
Lamar v. Hale, 79 Va. 147. 


Eng.—Hardingham v. Nicholls, 4% 
Atk. 304, 26 Reprint 977; Harrison 
vy. Southcote, 1 Atk. 528, 26 Reprint 
333. 


{a] Reason why equity refuses to 


596. 
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[§ 934] (b) Giving Security or Payment by Note 
or Other Obligation. 
other security for the payment of the purchase 
price,*® or even the giving of negotiable notes,*® 
will not be sufficient to entitle one to the rights of 
a bona fide purchaser, unless the parties are so cir- 


The giving of a mortgage or 


regard a security given for the price 
of Jand as equivalent to actual pay- 
ment is because it can afford relief 
for a failure of title when there is a 
mere obligation for the payment of 
the purchase money, but not where it 
is actually paid. Losey v. Simpson, 11 
N.J.Eq. 246. 


ea Ill.— Baldwin v. Sager, 70 Ill. 


Iowa.—Rush v. 
367, 71 lowa 3333 
man, 36 Iowa 348. 


Mich.—Watson y. Melchor, 4 N.W. 
200, 42 Mich. 477. 


Mo.—Wetmore v. Woods, 62 Mo. 
App. 265; Greenlee v. Marquis, 49 Mo. 
App. 290. 


N.J.—Chancellor v. Bell, 17 A. 684, 
45 N.J.Eq. 538; Haughwout v. Mur- 
phy, 21 N.J.Eq. 118 [aff 22 N.J.Eq. 
aoe Losey v. Simpson, 11 N.J.Eq. 


N.Y.—Genet v. Davenport, 66 Barb. 
412) [aff 56 NY. 676])5) Mreeman vy; 
Deming, 3 Sandf.Ch. 327. 


Va.—Wasserman v. Metzger, 54 S.IE. 
893, 105 Va. 744, 7 L.R.A.N.S. 1019. 


Peay sasciagene Vv. Clark, 2Saskul: 


[a] Making and depositing in es- 
crow of note of purchaser, to be de- 
livered to the vendor when the pur- 
chaser was given a good title to and 
possession of the land contracted for, 
is not such a payment of money as 
entitles the purchaser to the rights 
of a bona fide purchaser for value. 
Lambert v. Weber, 47 N.W. 251, 83 
Mich. 395. 


[b] In Texas (1) the execution of 
negotiable promissory notes for the 
purchase money is held to be such 
payment as entitles a person, not oth- 
erwise precluded, to the protection of 
the rule (Dodd v. Gaines, 18 S.W. 618, 
82 Tex. 429; Tillman v. Heller, 14 8. 
WiultT00; 873 Pex 59%, (22\ "Ame Sa Us 
11 L.R.A. 628; Cameron v. Romele, 53 
Tex, 238: “Batts v. Scott! 32" Tex 595 
Keenon vy. Burkhardt, (Civ.App.) 162 
S.W. 483; Nellius v. Thompson Bros. 
Lumber Co., (Civ.App.) 156 S.W. 259; 
Beavers v. Baker, 124 S.W. 450, 58 
Tex.Civ.App. 35; Watkins v. Sproull, 
28 S.W. 356, 8 Tex.Civ.App. 427), (2) 
at least where the notes have been 
transferred to an innocent purchaser 
(Fletcher vy. Ellison, 1 Tex.Unrep.Cas. 
661. And see infra text and note 48) 
(3) or in the absence of evidence that 
they have not been negotiated (Davis 
v. Carter, 119 S.W. 724, 55 Tex.Civ. 
App. 423). (4) So a grantee who 
paid part of the purchase price at the 
time and delivered its negotiable 
bonds for the part unpaid was entitled 
to claim as an innocent purchaser as 
to the whole amount of the purchase 
price. Haley v. Sabine Valley Timber 
& Lumber Co., (Civ.App.) 150 S.W. 
(5) But the giving of a non- 
negotiable note is not a payment 
which will entitle the purchaser to 
protection. McAnally v. Panther, 
(Civ.App.) 26 S.W.(2d) 478; Beavers 
v. Baker, 124 S.W. 450, 58 Tex.Civ. 
App. 35. (6) A syndicate giving a 
purchaser the syndicate’s nonnegotia- 
ble certificate is not a bona fide pur- 
chaser in the original vendor’s suit 
to foreclose a vendor’s lien. McAnal- 
ly v. Panther, supra. 


Mitchell, 32 N.W. 
Kitteridge v. Chap- 
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cumstanced that a court of equity cannot prevent 
the enforcement of such security or notes,*’ as 
where the notes have been negotiated and transferred 
into the hands of an innocent purchaser for value.** 


[§ 935] (5) From Whom Consideration Must 
Move. One may be a purchaser for value, although 
the consideration is paid at his request by a third 


party, who is his debtor.*® 
[§ 936] (6) Effect of Notice.*° 


one pays a valuable consideration for property does 


not make him an innocent purchaser 


47. Thomas v. Stone, Walk. 
(Mich.) 117; Losey v. Simpson, 11 N. 
J.Eq. 246; Wasserman vy. Metzger, 
54 S.E. 893, 105 Va. 744, 7 L.R.A.N.S. 
1019. 

48. Ga.—Gleaton v. Wright, 100 S. 
BH. 72, 149 Ga. 220. 

Ill. Partridge, Wells & Co. v. Chap- 
man, 81 Ill. 137; Baldwin v. Sager, 
Om pp o.0 a. 


Iowa.—Rush v. Mitchell, 
367, 71 Iowa 3338. 


Ky.—Daugherty v. Northern Coal 
& Coke Co., 192 S.W. 501, 174 Ky. 428, 
427 [quot Cyc]. 

Mich.—Thomas v. Stone, Walk. 117. 


Mo.—Digby v. Jones, 67 Mo. 104; 
Wetmore v. Woods, 62 Mo.App. 265; 
Pierson v. Slifer, 52 Mo.App. 273. 


N.Y.—Freeman y. Deming, 3 Sandf. 
Clee, SVALE 

[a] Thus, where a granitee sold to 
a bona fide purchaser without notice 
of the alleged fraud and such purchas- 
er paid part cash and gave its notes 
for the remainder, such notes in law 
constitute sufficient payment to pro- 
tect the purchaser after they were 
negotiated. Daugherty v. Northern 
Coal & Coke Co., 192 S.W. 501, 174 
Ky. 423. 


{b] Failure to enjoin negotiation. 
—In such case the purchaser can en- 
join the negotiation of the notes, and 
if, in consequence of his failure to 
take steps in that direction, the notes 
are transferred to an innocent pur- 
chaser the purchaser must suffer the 


32 N.W. 


loss. Greenlee v. Marquis, 49 Mo.App. 
290. 
49. Slator v. Neal, 64 Tex. 222. 


See also La Pice v. Key, 30 S.-W. 867, 
88 Tex. 209 (holding that where the 
deed was made to another than the 
purchaser of land, in consideration 
of services to be rendered by the 
granitee to the purchaser, and such 
services were rendered and money ad- 
vanced by the grantee for the pur- 
chaser, the grantee is a bona fide pur- 
chaser, although he had no knowl- 
edge of the consideration passing to 
the grantor). 


50. Effect in general see infra §§ 
1038-1044. 

Elements of bona fide purchase see 
supra § 906. 

51, Ga.—Hall v. Hilley, 67 S.E. 428, 
134 Ga. 77. 

Iowa.—Nolan v. Grant, 1 N.W. 709, 
51 Iowa 519. 

N.D.—Halloran vy. Holmes, 
W. 310, 18. N.D. 411. 

Pa.—Dean vy. Connelly, 6 Pa. 239. 

Tex.—Moore v. Smith, 19 S.W. 781. 


Utah.—Lawley v. Hickenlooper, 212 
P. 526, 61 Utah 298, 308 [quot Cyc]. 


Png.—Mead vy. Orrery, 3 Atk. 235, 26 
Reprint 937. 
[a] Notice of possession.—W here 


101 N. 


. 
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edge of outstanding equities of third persons.°* 


[§ 937] 8. Notice®*—a. In General. 
purchaser of an existing right or equity in another 
may be actual or constructive,®? unless the statute 
otherwise provides;°* and the rights of such pur- 
chaser are not measured by the actual interest of 
the vendor, but rather by his apparent interest.°*® 
But, in the absence of notice, either actual or con- 


Notice to a 


structive, the purchaser will be protected as a bona 


The fact that 
if he had knowl- 


one purchases land with notice of the 
possession of one under a prior un- 
recorded deed, the fact that he paid 
value is immaterial. Nolan v. Grant, 
1 N.W. 709, 51 Iowa 519. 


p 52. Generally see Notice 46 C.J. p 
34, 
53. Ala.—Sloss-Sheffield Steel & 


et Co. v. Lollar, 54 So. 272, 170 Ala. 
BEB 


Cal.—Pellissier v. Title Guarantee 
& Trust Co., 280 P. 947, 208 Cal. 172. 

Hawaii.—Oni v. Meek, 2 Hawaii 87. 

Ill.— German-American Nat. Bank 
of Lincoln v. Martin, 115 N.B. 721, 277 
IONS ADE 

Kan.—Faris v. Finnup, 113 P. 407, 
84 Kan. 122. 

Mass.—Farnsworth  v. 
Mass. 637, 3 Am.D. 249. 
; Mo.—Abbe v. Justus, 60 Mo.App. 
300. 

Neb.—Mulligan v. Snavely, 223 N. 
W. 8, 117 Neb. 765. 

N.H.—Rogers v. Jones, 8 N.H. 264. 

N.Y.—Reid v. New York, 9 N.Y.S. 
697, 56 Hun 156; Grimstone v. Carter, 
8 Paige 421, 24 Am.D. 230. 

Ok1.—Cooper v. Flesner, 103 P. 1016, 
24 Okl. 47, 23 L.R.A.N.S. 1180, 20 Ann. 
Cas. 29, 

Pa.—Incorporated Trustees of Sal- 


vation Army in Pennsylvania v. Law- 
son, 1437A. 113, 293) Pa. 459: 


Philippine —Yee v. Frank L. Strong 
Mach. Co., 37 Philippine 644. 


Tex.—Jackson vy. Waldstein, 
App.) 27 S.W. 26. 


Utah.—Lawley v. Hickenlooper, 212 
P. 526, 61 Utah 298, 308 [quot Cyc]. 


Nae eee LOCH CU galls 7h) weer, 
147. 

Wash.—Pioneer Sand & Gravel Co. 
v. Seattle Construction & Dry Dock 
Co., 173 P. 508, 102 Wash. 608; Daly 
v. Rizzutto, 109 P. 276, 59 Wash. 62, 
29 L.R.A.N.S. 467. 

Constructive or implied notice see 
infra § 9388 et seq. 

54. Statutes requiring actual no- 
tice of prior: 

Unrecorded conveyance see 


Childs, 4 


(Civ. 


infra § 


Voluntary conveyance see infra § 943 

text and notes 17-19. 

55. Wedman v. Carpenter, 173 P. 
57, 65 Colo. 63. 

56. Ark.—Brewer v. Yancey, 277 S. 
W. 11, 169 Ark. 816. 

D.C.—Martin v. Poole, 86 App.D.C. 
281. 
* Ga.—Dollar v. Griffin, 152 S.H. 252, 
170 Ga. 87. 

Ill.—McGuire v. Gilbert, 
Bi, 210 ete 60; 


La.—Beard v. Nunn, 133 So. 429, 172 
an bbs 


110 N.E. 


fide purchaser if there is no other reason for deny- 
ing him such protection.°® 
proved to have been given to a purchaser directly, 


Actual notice is notice 


Miss.—Tinnin v. Brown, 53 So. 780, 
98° Miss. 378, Ann.Cas.1913A 1081. 


Neb.—Ensign y. Citizens’ Interur- 
Kee Ry. Co., 4138 N. Wie 78, 92. Neps 


N.J.-—-Feld v. Kantrowitz, 130 A. 6, 
98 N.J.Eq. 167 [aff 132 A. 657, 99 NJ. 
Eq. 847, 134 A. 920, 99 N.J.Eq. 706]. 

Okl.—Barnard v. Akers, 193 P. 738, 
79 Okl. 313;' Chickasaw Loan & Trust 
Co. v. Mills, (Okl.) 158 P. 1156. 


Tex.—Whittaker v. McWhorter, 129 
S.W. 370, 61 Tex.Civ.App. 45; Merrill 
v. Bradley, (Civ.App.) 121 S.W. 561 
oa es questions answered 119 S.W. 


Wash.—Pioneer Sand & Gravel Co. 
v. Seattle Construction & Dry Dock 
Co., 173 P. 508, 102 Wash. 608. 


[a] MTlustrations.—(1) A purchas- 
er of land near a projected line of 
street railway and boulevard, the lo- 
cation of the line being shown by a 
preliminary survey, and indicated by 
stakes on the ground, is not charged 
with notice that by a subsequent 
change of the projected route a part 
of his purchase may be taken for the 
public improvement. Ensign v. Citi- 
zens’ Interurban Ry. GCo., 138 N.W. 
718, 92 Neb. 363. (2) Where an il- 
literate Seminole freedman was in- 
duced by fraudulent representations 
that he was signing a mortgage, to 
make a deed, and the land is there- 
after sold without notice of the fraud, 
the purchaser is an innocent pur- 
chaser for value without notice. 
Chickasaw Loan & Trust Co. vy. Mills, 
(Okl1.) 158 P. 1156. 


_ [b] _ Duress by husband in procur- 
ing a deed from his wife does not in- 
validate the conveyance as to the hus- 
band’s grantee for security not know- 
ing of the duress. Dolar y. Griffin, 
152 S.H. 252, 170 Ga. 87. 


[c] In order that covenant as to 
use of land may be binding upon the 
party who takes title, such party must 
have actual or constructive notice of 
the contract. Pioneer Sand & Gravel 
Co. v. Seattle Construction & Dry 
Dock Co., 173 P. 508, 102 Wash. 608. 


[d] Purchaser may ordinarily rely 
on written instruments apparently 
genuine, fair on their faces, which 
place the legal title in the vendor. 
Pure Oil Co. v. Swindall, (Tex.Commn. 
App.) 58 S.W.(2d) 7 [aff in part and 
pew part (Civ.App.) 37 S.W.(2d) 


[e] Where one finds title in anoth- 
er, and there is nothing to acquaint 
him with anything other has done to 
alienate or modify his title, former is: 
at liberty to assume that title re- 
mains in latter in condition in which 
he received it. Feld v. Kantrowitz,. 
134 A. 920, 99 N.J.Eq. 706; Feld v. 
Kantrowitz, 130 A. 6, 98 N.J.Eq. 167 
[aff 132 A. 657, 99 N.J.Eq. 847]. 

Elements of bona fide purchase see 
supra § 906. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Ss 


§§ 937-938] 


or which he is presumed to have received,** and | 


frequently means knowledge of facts and circum- 
stanees sufficiently pertinent to enable reasonably 
cautious persons to investigate and ascertain the 
ultimate facts.°8 In other words, actual notice may 
be express or implied.5® Although the record of 
an instrument not entitled or required to be record- 
ed is not constructive notice to subsequent purchas- 
ers,°° seeing the same on record is actual notice of 
its contents.°1 It has also been held that where the 
statute permits the recording of an executory con- 
tract of sale the record of such a contract, while not 
constructive notice to subsequent purchasers, is ac- 


tual notice to one who discovers such record.®? . 


There is a conflict in the cases and among writers 
as to what is actual notice,** but as actual and con- 
structive notice are the same in effect,°* the distine- 
tions made in some eases®® are generally held to be 
immaterial so far as concerns the question of bona 
fide purchase.** Actual knowledge of a prior trans- 
fer imposes no greater duty on the purchaser to in- 


57. Picklesimer v. Smith, 139 S.E. 
72, 164 Ga. 600; Faris v. Finnup, 113 
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468, 127 Kan. 221; 
113 P. 407, 84 Kan. 122; 


[66°CcS.} Aad 


quire into the state of the title than does construc- 
tive notice from the fact of its being recorded.®? 


Claims required to be noticed. The purchaser may 
ignore either actual or constructive notice of a void 
deed thereof by another person.°* A mere unac- 
cepted offer to renew a lease gives neither a right 
nor an estate which a purchaser is required to no- 
ticé.®? 


[§ 938] b. Constructive or Implied Notice*°—(1) 
In General. One who has constructive notice of 
an outstanding title or right is not a bona fide pur- 
chaser.74 It has been held that constructive notice 
rests upon strictly legal presumptions which are 
not allowed to be controverted, while implied notice 
arises from an inference of facts and is a form of 
actual notice.72 Regardless, however, of the tech- 
nical distinction made by some courts between con- 
structive notice and implied actual notice, it is a 
general rule that knowledge of such facts as ought 
to put a prudent man on inquiry as to the title 
charges a subsequent purchaser with notice’® not 


Faris v. Finnup, 
Knapp v. 


infra § 942. 


71. Hunter v. Coe, 97 N.W. 869, 


P. 407, 84 Kan. 122. See also infra §] Bailey, 9 A. 122, 79 Me. 195, 1 Am.|12 N.D. 505: 5 ane 
942. Sih 395; AbHe v, Justia 60 MO-ADD.| toa reeCipnen Lib, eee ane 
[a] Tlustrations of actual notice. 300. 2 And see cases infra note 72 et seq. 
—(1) A purchaser has actual pores yp amplied notice see infra § 988 et 72. See Notice § 11. 
when he knows of the existence of an q- 73 bf ; “ 
adverse claim, or is conscious of hav- 60. See infra §§ 987-995. een tie ae Goa: See rea 
ne ogous ras Pe ee 61. Ark.—Prince vy. Alford, 293 S.| 1068; Thompson & Word Lumber Co. 
Hill, 151 S.W. 131, 246 Mo. 1. (2) W. 36, 178 Ark. 633. yv. Dillingham, 223 F. 1000, 139 C.C.A. 


Payments by a grantee in a deed of 
Jand subject to a building and loan 
association mortgage made and cred- 
ited in the same manner aS payments 
by the grantor warranted the conclu- 
sion that the grantee had actual 
knowledge of the terms of the mort- 
gage and the bond accompanying it. 
Universal Trust Co. v. Boehanski, 135 
N.Y.S. 100, 75 Mise. 317. (3) Where 
the vendor of a railroad right of way 
informed the authorized agent of the 
company that he held only a life es- 
tate with remainder to his daugh- 
ters, the company cannot claim to be 
a purchaser without notice as against 
such daughters. Southern Ry. COn NV: 
Carroll, 67 S.E. 4, 86 S.C. 56, 138 Am. 
S.R. 1017. (4) Where plaintiff, who 
asserted an equitable interest in land, 
contended that he told defendant of 
his interest and warned him he was 
buying a lawsuit, such information is 
notice of plaintiff’s interest. Bell v. 
Bell, 87 S.H. 540, 103 S.C. 95. 


{b] Fact held not to establish ac- 
tual notice.—(1) The grantor’s decla- 
ration that her conveyance in form 
of a deed was a mortgage was held 
not to impart actual notice of any 
interest claimed in the lot to pur- 
chaser from her grantee. Rowley v. 
Davis, 167 P. 162, 34 Cal.App. 184. 
(2) That a certificate of acknowledg- 
ment of a power of attorney to convey 
lands described the grantee as “Mrs.” 
did not afford actual notice that the 
land belonged to the community es- 
tate. Houston Oil Co. of Texas v. 
Griggs, (Tex.Civ.App.) 1S, S.Wascss 
{aff (Commn.App.) 213 S.W. 261]. 

Actual notice of prior unrecorded 
conveyance see infra § 942. 

58. Faris v. Finnup, 113 P. 407, 84 
Kan. 122; Knapp v. Bailey, 9 A. 122, 
79 Me. 195, 1 Am.S.R. 295; Thomas 
v. Huddleston, 164 P. 106, 65 Okl. 


177; Rector v. Wildrick, 158 P. 610, 
59 Okl. 172. See also infra § 938 et 
seq. 

59. Sapp v. Warner, (Fla.) 141 So. 


124 [aff 143 So. 648, motion den 144 
So. 481]; Edwards v. Myers, 273 P. 


Cal.—Parkside Realty Co. v. Mac- 
Donald, 137 P. 21, 166 Cal. 426; Bell 
v. Sage, 212 P. 404, 60 Cal.App. 149. 

Ind.—Walters v. Hartwig, 6 N.E. 
5, 106 Ind. 123; Carmichael v. Arms, 
100 N.E. 302, 51 Ind.App. 689. 


Kan.—Nordman v. Rau, 119 P. 351, 
86 Kan. 19, 38 L.R.A:N.S. 400, Ann. 
Cas.1913B 1068. 


Miss.—Woods v. Garnett, 16 So. 390, 
72 Miss, 78. 


Marwan v. Hampton, 46 Mo. 
Neb.—Mulligan vy. Snavely, 223 N. 
W. 8, 117 Neb. 765. 


Okl.—Rollow v. Frost & Saddler, 
154 PB. 542, 54 Okl. 578. 


Or.—First Nat. Bank of North Bend 
v. Gage, 142 P. 539, 71 Or. 373; Mus- 
oere v. Bonser, 5 Or. 313, 20 Am.R. 
737. 


S.D.—Phillis v. 
8784232) SD. 43:3, 

Can.—Rooker  v. 
€an.S.C., 41. 


[a] Deed recorded in wrong coun- 
ty.—If the purchaser sees the rec- 
ord in a county other than that in 
which the land is situated and knows 
of the property conveyed, such notice 
is sufficient. St. John v. Conger, 40 
Ill. 535; Perrin v. Reed, 35 Vt. 2. 


62. Schultz & Son v. Nelson, 177 N. 
H..9)5256 N.Y. 4738. 


63. See Notice § 7. 


Gross, 143 N.W. 


Hoofstetter, 26 


hier See Notice § 6 text and note 
65. See Notice § 15. 
66. See cases supra note 53. 


Constructive or implied notice see 
infra § 938 et seq. 

67. Barksdale v. Learnard, 73 So. 
736, 112 Mich. 861. 


68. War Fork Land Co. v. Marcum, 
202 S.W. 668, 180 Ky. 352. 


69. Wm. Weisman Realty Co. v. 
Cohen, 195 N.W. 898, 157 Minn. 161. 


70. Of unrecorded conveyance see 


376 [cert den 36 S.Ct. 219, 239 U.S. 
646, 60 L.Ed. 484]; Houston Oil Co. 
v. Wilhelm, 182 F. 474, 104 C.C.A. 618; 
Rexford v. Brunswick-Balke-Collen- 
der Col ei, BWir462; S04 Bei eACie oO 
[cert gr 31 S.Ct. 469, 219 U.S, 584, 55 
L.ed. 346, rev 33 S.Ct. 515, 228 U.S. 
339, 57 L.Ed. 864]; Lufkin Land, etc., 
Co. v. Beaumont Timber Co., 151 F. 
740, 81 C.C.A. 98 [cert den 29.S.Ct. 
701, 214 U.S. 520, 53 Ld.) 1066); 
Cooper v. Burns, 133 F. 398 [mod 140 
BY. 2735 72, CCA. v2513 Brown yvenas- 
ton, 112 F. 592; U.S. v. Sliney, 21 F. 
894; Carrington v. Brents, 5 F.Cas. 
No. 2,446, 1 McLean 167 [aff 9 Pet. 86 
9 L.Ed. 60]; Cuyler v. Ferrill, 6 F 
Cas.No. 3,523, 1 Abb. 169, 1 Leg.Gaz. 
148; Jenkins v. Eldredge, 13 F.Cas. 
No. 7,266, 3 Story 181; Tardy v. Mor- 
gan, 23 EF.Cas.No. 13,752, 3 McLean 
Oo . 


Ala.—Dewyer v. Dover, 133 So. 581, 
222 Ala. 543; Leslie v. Click, 128 So. 
170, 221 Ala. 163; Gamble v. Black 
Warrior Coal Co., 55 So. 190, 172 Ala. 
669; Rankin Mfg. Co. v. Bishop, 34 
So. “991,137 > Ala. 27am) Rosettemsy: 
Wynn, 73 Ala. 146; Wilson v. Wall, 34 
Ala. 288 [rev 6 Wall. (U.S.) 83, 18 
L.Ed. .727]. 


Ark.—Union & Planters’ Bank & 
Trust Co. v. Simmons, 265 S.W. 953, 
166 Ark. 285; Krow & Neumann v. 
Bernard, 2388 S.W, 19, 152° Ark. 99; 
Broderick v. McRae Box Co., 210 S. 
W. 935, 138 Ark. 215; Kendall v. J. I. 
Porter Lumber Co., 64 S.W. 220, 69 
Ark. 442. 


Cal.—Pellissier v. Title Guarantee 
&- Trust Co., 280 P. 947,7208 .Cal: 
172; Eversdon v. Mayhew, 21 P. 431, 
24 P.382.85 Calal. 


Colo.—Jerome v. Leadville Carbon- 
ate Nat. Bank, 43 P. 215, 22 Colo. 37. 
Conn.—Andretta v. Fox New Eng- 
land Theatres, 155 A. 848, 113 Conn. 


476; Kulmacz v. Milas, 144 A. 32, 108 
Conn. 538; Booth v. Barnum, 9 Conn. 
286, 28 Am.D. 339; Sigourney iv. 


Munn, 7 Conn. 324; 
rich, 8 Conn. 146. 


Del.—Hall y. Livingston, 3 Del.Ch. 


Peters yv. Good- 


1112 [66 C.J-] 
348, 

Mli—THoyt v. Hvans, 109 So. 311, 91 
Mla, 10638, 

GivCollier vy. Moore, 120 8. 441, 
01 GuApp. 227. 

Hh—-Cerman-American Nat. Bank 
of Lincoln v. Martin, 115 N.E. 721, 
277 ‘Ill, 629; Morrison vy. Miles, 110 
N.H. 410, 270 Ill. 41; Chicago, etc, R. 
Go, v. Kennedy, 70 111, 850; Hatch v. 
Bigelow, 89 Ill 546; Stone v. Smoot, 
89 Ill, 409; Morris v. Hogle, 387 Ill. 
150, #7 Am,D, 248; Morrison v. Kel- 
ly, 22 Ill. 609, 74 Am.D. 169; Merrick 
Vv. Wallace, 19 Til. 486; Zupert v. 
Mark, 16 Ill 540; Doyle v. Teas, 5 
Ill, 202; Doe ex dem. McConnell v. 


Reed, 6 Ill, 117, 88 Am.D. 124; 
Vv. Plumstead, 11 DlLApp. 57. 

Ind.—Hawes v. Chaille, 28 N.I. 848, 
129 Ind, 485; Smith v. Schweigerer, 
28 N.I. 696, 129 Ind. 3638; Ray v. Yar- 
nell, 20 N.B. 705, 118 Ind. 112, 

lowa.—Wilson vy. Miller, 16 


Clark 


lowa 


“TO. KK. 
Ww 124, 175 


Bonds & Co. v. Ford, 195 
8. Ky. 827; Willis v. Val- 
latte, 4 Metc., 186; Interstate Inv. Co. 
v, Bailey, 93 S.W. 578, 29 Ky.l. 468: 
Ormes v. Weller, 562 S.W. 987, 21 Ky. 
Le, 108, 

La.—Sanders v. Mitchell, 97 So, 
1638 La. 1087; Breaux-Renoudet 
press-Lumber Co. v. Shadel, 28 
202, 62 La.Ann, 2094, 


Me.—Hopkins v. McCarthy, 115 A. 
918, 121 Me. 27; Knapp v. Bailey, 9 
A, 122, 79 Me, 195, 1°Am.S.R, 295. 

Md.—Flynn v. Walsh, 38 A. 245; 
Smoot v, Rea, 19 Md. 398; Price v. 
McDonald, 1 Md. 408, 54 Am.D. 657. 


Mass.—Ratshesky v. Piscopo, 1381 
N.1, 449, 289 Mass, 180; Pingree v. 
Coffin, 12 Gray 288. 

Miche tarksdale v. 
So. 7386, 112 Mich. 861; Jackson, etc., 
Rm. Co. Vv. Davison, 32 N.W. 726, 65 
416; Oliver v. Sanborn, 27 N..W. 
: 60 Mich. 346; Hull v. Swarthout, 
29 Mich, 249, 

Minn.—-Watts v. Lundeen, 206 N.W. 
444, 166 Minn. 800; Murphy v. Ander- 
son, 150 N.W. 887, 128 Minn. 106; Mce- 
. Resch, $5 N.W. 545, 82 Minn. 
623; Groff v. Ramsey, 19 Minn, 44; 
Martin v. Brown, 4 Minn, 282. 


Miss.—Loughridge & Bogan v. 
Bowland, 62 Miss. 546; Parker v, Foy, 
43 Miss. 260, 55 Am.R. 484. 

Mo.—Beach v. Lynn, 252° S.W. 437, 
299 Mo. 127; Turner v. Edmonston, 
109 S.\W. 88, 210 Mo, 411, 124 Am.S. 
R. 789; Sicher v. Rambousek, 91 S.W. 
, 1938 Mo. 118; Connecticut Mut. L. 
Ins, Co, v. Smith, 22 S.W. 623, 117 Mo. 
261, 88 Am.S.R. 65 6; Fellows v. Wise, 
65 Mo. 413, 


Neb.—Shonsey v. Clayton, 187 N.W. 


200, 
Cy- 
So, 


Learnard, 73 


118, 107 Neb. 695; Mitler v. Vanicek, 
184 N.W. 182, 106 Neb. 661; Frerking 
v. Thomas, 89 N.W.'1005, 64 Neb. 193; 
Lyon v. Gombert, 88 N.W. 774, 68 Neb. 
680 [error dism 238 8.Ct. 8538, 189 U.S. 
508, 47 L.Wd. 922). 

Nev.—Price v. Ward, 69 P. 72, 26 


Nev. 3887. 

N.H.—Emmons v. Murray, 16 N.H. 
885. 

N.J.—Booth v. Yenney, (Ch.) 66 A. 
1092; Schwoebel v. Storrie, 74 A. 969, 
76 N.J.BMq. 466; Raritan Water Power 
Co. v. Veghte, 21 N.J.Wq. 463. 


N.M.—U. S. v. San Pedro, etc., Co., 


17 P. 337, 4 N.M. 405 [aff 13 $.Ct. 94; 
146 U.S. 120, 86 L.Wd. 911). 


N.Y.—Wilson v. Ford, 102 N.E. 614, 
209 N.Y. 186 [rearg den 103 N.E. 1135, 
209 N.Y. 565]; Sweet v. Henry, 67 N. 
Bevotes Lio UN. 2ose kine sland “vy, 
Fuller, 52 N.E.’ 662, 157 N.Y. 6075 
Anderson v. Blood, 46 N.E. 493, 152 
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N.Y. 285, 57 Am.S.R. 515; Kirsch v. 
Tozier, 88 N.K. 375, 148 N.Y. 390, 42 
Am.S.R. 729; Holland v. Brown, 35 
N.E. 577, 140_N.Y. 344; Parker v. 
Conner, - 9s CNTY. 178; 4o7 Am: a7 
[rev 47 N.Y¥.Super. 522]; Stearns 
v. Gage, 79 N.Y. 102; Brown v. 
Volkening, 64 N.Y. 6; Acer v. 
Westcott, 46 N.Y. 384, 7 Am.R. 355 


[rev 1 Lans. 193]; 
liams, 22 N.Y. 380; Williamson v. 
3rown, 15 N.Y. 854; Trombly v. Tur- 
her, 101 N.Y.S. 27,116) App. Div...74 
[aff 86 N.E. 1134, 193 N.Y. 624]; Gil- 
mour y. Colcord, 89 N.¥.S. 689,. 96 
App.Div. 358; Cahill v. Seitz, 86 N.Y. 
S. 1009, 98 App.Div. 105; Seymour v. 
Seymour, 51 N.Y.S. 130, 28 App.Div. 
495; Herrlich v. Brennan, 11 Hun 
194; Cowing v. Greene, 45 Barb. 585; 
Weiss v. Brennan, 41 N.Y.Super. 177; 
Anderson v. Hernandez, 29 N.Y.S. 
1027, 8 Mise. 640, 31 Abb.N.Cas. 410; 
Hawley v. Cramer, 4 Cow. 717. 


N.C.—Raeford Lumber Co. v. Rock- 
fish Trading Co., 79 S.B. 627, 163 N.C. 
814;.. Pearson v. Daniel, 22 N.C. 360; 
Benzein v. Lenoir, 16 N.C. 225. 


N.D.—Trumbo vy. Vernon, 133 N.W. 
296, 22 N.D. 191. 

Ohio.—Woodworth v. Paige, 5 Ohio 
St. 70; Cunningham’s Lessee v. Buck- 
ingham, 1 Ohio 264, 


Okl.—Jonas v. Dunn, 270 P. 46, 132 
Okl. 204; Thomas v. Huddleston, 164 
P, 106, 65 Okl. 177; Russell v. Ger- 
lach, 103 P. 604, 24 Okl. 556; Cooper 
v. Flesner, 103 P. 1016, 24 Okl. 47, 23 
L.R.A.N.S. 1180, 20 Ann.Cas. 29. 


Or.— Belt v. Matson, 252 P. 80, 120 
Or. 313; Carter v. Portland, 4 Or.-339. 


Pa.~In re Mulholland’s Estate, 73 
A. 932, 224 Pa, 586) 132 Am.iS Ri 791s 
Ohio River Junction R. Co. v. Penn- 
Sylvania (Cov, 72) 0A. 27/1) 222) Pa ob73$ 
Maul v. Rider, 59 Pa. 167; Sergeant 
v. Ingersoll, 15 Pa. 343; Jaques v. 
Weeks, 7 Watts 261; Hamory v. Sar- 
gent, 25 Pa.Co. 191. 

Philippine—Emas v. De Zuzuar- 
regui, 53 Philippine 197; Yee v. Frank 
ie Mach. Co., 37 Philippine 
644, 

S.C.—Kirton v. Howard, 134 S.E. 
859, 187 S.C. 11; Black v. Childs, 14 S. 
Cla si2: 

S.D.—Hingtgen v. Thackery, 121 N. 
W. 8389, 28°S.D. 329; Tilton v. Flor- 


Robinson vy. Wil- 


mann, 117 N.W. 377, 22 S.D. 324. 
Tenn.—-W oodfolk We Blount, 3 
Hayw. 147, 9 Am.D. 7386. 


Tex.—Bacon vy. O’Connor, 25 Tex. 
213; Wethered v. Boon, 17 Tex. 1438; 
Palacios Hernandez, (Civ.App.) 277 
S.W. 714; Houston Oil Co. of Texas 
v. Griggs, (Civ.App.) 181 S.W. 8383 
{aff (Commn.App.) 213 S.W. 261]; 
Pipkin v. Ware, (Civ.App.) 175 S.W. 
808; La Brie v. Cartwright, 118 S.W. 
785,.55 Tex.Civ.App. 144; Moody v. 
Martin, “<(CiviApp:) 117 “Sew. L015; 
Veatch v. Gilmer, (Civ.App.) 111 S. 
W. 746 [mod and aff 117 S.W. 430, 102 
Tex. 884]; Derrett v. Britton, 80 S.W. 
562, 35 Tex.Civ.App. 485; Jackson v. 
Waldstein, (Civ.App.) 27 S.W. 26. 

Utah.—Le Vine v. Whitehouse, 109 
P. 2, 37 Utah 260, Ann.Cas.1912C 407. 

Vt.—Vermont Marble Co. v. Mead, 
80 A. 852, 85 Vt. 20; Willis v. Adams, 
28. A. 10838, 166 Vt 2238 


Va.—Great Atlantic & Pacific Tea 
Cor Vin Cofery W064 SvRia69 5. s Oe Vial 
640; Lamar’s Ex’r v. Hale, 79 Va. 147. 


Wash.—Daly v. Rizzutto, 109 P. 
276, 59 Wash. 62, 29 L.R.A.N.S. 467; 
elas v. Weist, 93 P. 519, 48 Wash. 

39. 

W.Va.—Diehl  v. 
Loan, Bldg. & Const. Co., 77 S.E. 549, 
72 W.Va. 74; Pocahontas Tanning Co. 
v. St. Lawrence Boom, etc., Co., 60 S. 
EK. 890, 638 W.Va. 685; Fidelity Ins., 
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etc., Co. v. Shenandoah Valley R. Co., 
9 S-B. 180, 32 W.Va. 244; Cain v. Cox. 
23 W.Va. 594. 


Wis.—Beebe v. Wisconsin Mortg. 
Loan Co., 93 N.W. 1103, 117 Wis. 328; 
Lamont v. Stimson, 5 Wis. 443; Park- 
er v. Kane, 4 Wis. 1, 65 Am. D. 283. 


Eng.—Oliver v. Hinton, [1899] 2 
Ch. 264; Robson v. Flight, 33 Beav. 
268, 55 Reprint 370 [aff 4 De G.J.&S. 
608, 69 Eng.Ch. 466, 46 Reprint 1054]; 
Parker v. Whyte, 1 Hem.&M. 167, 71 
Reprint 73; Jackson v. Rowe, 2 Sim. 
&St. 472, 1 Eng.Ch. 472, 57 Reprint 
427. 

Newfoundl.—McKay Vv. 
Newfoundl. 109. 


[a] Nature of knowledge or notice 
putting purchaser on inquiry.—(1) 
Notice sufficient to deprive a purchas- 
er of defense of bona fides must be 
of such a nature as reasonably to ex- 
cite the suspicions of a reasonably 
cautious man. Houston O§l Co. of 
Texas v. Griggs, (Tex.Civ.App.) 181 
S.W. 833 [aff (Commn.App.) 213 S. 
W. 261). (2) Purchaser to be charg- 
ed with notice of a fact must have 
knowledge of facts and circumstanc- 
es naturally calculated to excite sus- 
picion in the mind of a person of ordi- 
nary care and prudence as to the ex- 
istence of such fact, and which would 
naturally cause him to pause and 
make an inquiry which would neces- 
sarily have resulted in the discovery 
of the fact. Great Atlantic & Pacific 
Tea Co. v. Cofer, 106 S.E. 695, 129 Va. 
640. 


[b] Facts held sufficient to put 
purchaser on inquiry.—(1) Purchaser 
of land with knowledge of a timber 
lease thereon, who deliberately re- 
frained from inquiring of the lessee 
whether it claimed any interest un- 
der the lease by reason of extensions 
authorized in it, was chargeable with 
constructive notice of the lessee’s 
rights. Bond v. Brown, 2 F.(2d) 797. 
(2) The fact that the vendor includes 
in a conveyance property or privileg- 
es to which it is evident he has no 
record title is sufficient notice to put 
the purchaser on inquiry as to the 
status of the title or privilege. E. K. 
Bonds & Co. v. Ford, 195 S.W. 124, 175 
Ky. 827. (8) The fact that the pur- 
chaser of a bakery could see that the 
oven was connected to the walls of an- 
other building was sufficient to put 
him on inquiry as to license relating 
thereto. EH. K. Bonds & Co. v. Ford, 
supra. (4) That a deed to valuable 
property was not placed on record for 
nearly a month after its execution 
was an unusual and suspicious cir- 
cumstance, which should have placed 
one purchasing on the faith of such 
deed on his guard. Sanders v. Mitch- 
ell, -9% “So. ~200, 153 La. 1087. ©) 
Where defendants, before paying the 
purchase money of land, had actual 
notice that an agreement of sale an- 
tedating their own purchase had been 
made between plaintiff and the ven- 
dor, and were required by the vendor 
to execute a bond of indemnity to as- 
sist him in defending any aitempt by 
plaintiff to enforce the agreement, 
they were put on inquiry as to plain- 
tiff’'s rights. Ratshesky v. Piscopo, 
131 N.E. 449, 239 Mass. 180. (6) 
Where actual notice of the execution 
of a writ of sequestration, authorized 
by Divorce Act (P. L. [1907] pp 481, 
482) §§ 25, 26, in an action for ali- 
mony against a nonresident, was giv- 
en to the tenant in possession, a sub- 
sequent purchaser taking without 
making inquiries of the tenant was 
chargeable with constructive notice 
of the execution of the writ. Wood 
Ve Price, 81 AC 1093) TOON dmg. nl a fiete 
81 A. 983, 79 N.J.Eq. 620, 38 L.R.A. 
N.S. 772, Ann.Cas. 1913 1210). (7) 
Defendants executed an instrument 


Coady, 6 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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only of those facts which are actually known, but 
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also of all the other facts which a reasonably dili- 


which recited the execution by them 
of an instrument called a power of at- 
torney, authorizing another to recover 
for them and sell all their lands in 
Texas, and conveying to him one half 
of any such lands, and stated that de- 
fendants had revoked, and did by 
these presents revoke, the power of 
attorney and all authority given 
thereby. The revoking instrument 
was filed in the county in which the 
land was situated, which was there- 
after purchased by plaintiffs from 
such attorney under the power, plain- 
tiffs having examined the revoking 
instrument before purchasing. It 
was held that, while defendants could 
not revoke the executed conveyance 
to their attorney by the latter instru- 
ment, it showed an effort to do so so 
far as possible, and was sufficient to 
put plaintiffs upon notice that the at- 
torney’s title to the land purchased 
might be defective so as to require 
them to inquire of defendants upon 
the subject, and not merely of the 


attorney. Merrill v. Bradley, (Tex. 
Civ.App.) 121 S.W. 561 [certified 
questions answered 119 S.W. 297]. 


(8) Other cases in which facts were 
held sufficient to put the purchaser 
on inquiry. Houston Oil Co. of Texas 
v. Wilhelm, 182 F. 474, 104 C.C.A. 618; 
Langley v. Langley, 25 So. 707, 121 
Ala. 70; Matthews v. Simmons, 5 S. 
W. 797, 49 Ark. 468; Solari v. Snow, 
35 P. 1004, 101 Cal. 387;' Eversdon v. 
Mayhew, 21 P. 431, 24 P. 382, 85 Cal. 
1; Gray v. Maier, etc., Brewery, 84 
P. 280, 2 Cal.App. 653; Kulmacz v. 
Milas, 144 A. 32, 108 Conn. 538; Chi- 
cago, etc., R. Co. v. Kennedy, 70 Ill. 
350; Elkhorn Coal Co. v. Justice, 260 
S.W. 369, 202 Ky. 607; Corbin v. Mul- 
ligan, 1 Bush (Ky.) 297; Knapp v. 
Bailey, 9 A. 122, 79 Me. 195, 1 Am.S.R. 
295; Gardner v. Gardner, 82 N.W. 522, 
123 Mich. 673; Bergstrom v. Johnson, 
126 N.W. 899, 111 Minn. 247; Price v. 
Ward, 69-P.72) 26> Nev.-387;) We'S.-v: 
San Pedro, etc., Co., 17 P. 337, 4 N.M. 
405 [aff 13 S.Ct. 94, 146 U.S. 120, 36 
L.Ed. 911]; Ochenkowsky v. Dunaj, 
244 N.Y.S. 267, 137 Misc. 674 [aff 251 
N.Y.S. 589, 232 App.Div. 441]; But- 
ler v. Butler, 157 N.Y.S. 188, 93 Misc. 
258; Bohny v. Petty, 17 S.W. 80, 81 
Tex. 524; Tom v. Sagers, 64 Tex. 339; 
Wilson v. Williams, 25 Tex. 54; Row- 
ley v. Braly, (Tex.Civ.App.) 286 S.W. 
241; Masterson v.-Harris, 83 S.W. 
428, 37 Tex.Civ.App. 145; O’Mahoney 
v. Flanagan, 78 S.W. 245, 34 Tex.Civ. 
App. 244; Murchison v. Mexia, (Tex. 
Civ.App.) 36 S.W. 828; Vermont Mar- 
ble Co. v. Mead, 80 A. 852, 85 Vt. 20; 
Willis v. Adams, 28 A. 1033, 66 Vt. 
223; Brighton v. Doyle, 25 A. 694, 64 
Vt. 616; Bigelow v. Brewer, 70 P. 129, 
29 Wash. 670. 


{c] Facts held insufficient to put 
purchaser on inquiry.—(1) That land 
had been assessed to the wife of the 
vendor for a few years in the remote 
past was not chargeable as to pur- 
chasers from the husband who had 
record title. Gordon v. Ward, 128 So. 
217, 221 Ala. 173. (2) That in-a deed 
of trust of land standing in the name 
of M, B joined, and was purchaser at 
foreclosure thereof, does not put the 
purchaser from B on inquiry as to in- 
terest of any cotenant of B. Barks- 
dale vy. Learnard, 73 So. 736, 112 Mich. 
861. (3) A purchaser of land from 
a patentee is not required to go be- 
hind the patent, there being nothing 
in it to put one on notice of the claims 
of others than the patentee in and to 
the land. Kirby Lumber Co. v. Smith, 
(Tex.Civ.App.) 185 S.W. 1068. (4) As 
a single man could acquire land under 
the Pre-emption Act of January 22, 
1845, and Paschal Dig. art 4341, a pat- 
ent to R as assignee of the rights of 


S so acquired, was not notice to R’s 
vendee of community interest of S’s 
wife. Kirby Lumber Co, v. Smith, 
supra. (5) A statement by one en- 
gaged in the land and abstract busi- 
ness to a purchaser of land that he 
thought the sale would not be good 
unless the vendor’s wife joined was 
not sufficient to apprise the purchaser 
of an equitable interest in the ven- 
dor’s wife. Meador Bros. v. Hines, 
(Tex.Civ.App.) 165 -S.W. 915. (6) 
Other cases in which facts were held 
not sufficient to put the purchaser on 
inquiry. Marshall v. Farmers’ Bank, 
42 P.*418, 47 P. 52, 115 Cal. 330; Ho- 
man v. Wager, 98 P. 80, 9 Cal.App. 
123; —-Connell v. Culpepper, 35 S.E. 
667, 111 Ga. 805; Lennartz v. Quilty, 
COP NAB 9135 191 Tlloi%4, 685 Amis Rs 
260 [aff 92 Ill.App. 182]; Cleveland, 
Cam@y Se Sitn dus phy Cosy. beckwel39 
N.E. 705, 84 Ind.App. 380; Barrett v. 
Baker, 37 S.W. 130, 136 Mo. 512 [rev 
33 S.W. 162]; Anderson y. Blood, 46 
N.E. 493, 152 N.Y. 285, 57 Am.S.R. 
515; Cambridge Valley Bank v. De- 
lano, 48 N.Y. 326; Rutgers Female 
College v. Tallman, 31 N.Y.S. 159, 82 
Hun 20 [aff 24 N.Y.S. 771, 2 Misc. 561, 
and aff 42 N.E. 548, 146 N.Y. 386]; 
Thomson v. Wilcox, 7 Lans. (N.Y.) 
380; Van Wyck v. Wright, 18 Wend. 
(N.Y.) 157; Pyles v. Brown, 42 A. 11, 
189 Pa. 164, 69 Am.S.R. 794; Word v. 
Box, 3 S.W. 93, 66 Tex. 596; Leonard 
v. Benford Lumber Co. (Tex.Civ.App.) 
181 S.W. 797 [rev on other grounds 
216 S.W. 382, 110 Tex. 83]; Le Blanc 
v. Jackson, (Tex.Civ.App.) 161 S.W. 60 
[aff in part and rev in part (Commn. 
App.) 210 S.W. 687]; Thomas v. First 
Nat. Bank, 127 S.W. 844, 60 Tex.Civ. 
App. 133; Bogart v. Moody, 79 S.W. 
633, 35 Tex.Civ.App. 1; McDaniel v. 
Harley, (Tex.Civ.App.) 42 S.W. 323; 
Warren v. Clark, (Tex.Civ.App.), 24 
S.W. 1105; Grayson Lumber Co. v. 
Young, 86 S.E. 826, 118 Va. 122; Gold- 
en v. Pilchuck Tribe No. 42, Improv- 
ed Order of Redmen, 129 P. 93, 71 
Wash. 581 [rev on reh on another 
ground 135 P. 819, 76 Wash. 66]; 
Rowell v. Satchell, [1903] 2 Ch. 212. 
74. ‘U.S.—Huntington Development 
& Gas Co. v. Stewart, 54 F.(2d) 1068; 
Rexford v. Brunswick-Balke-Collen- 
der Co... 181° BH .4 462, 104 C.C: Ac. 2110 
[cert gr 31 S.Ct. 469, 219 U.S. 584, 55 
L.Ed. 346, rev on other grounds 33 
S.Ct. 515, 228 U.S. 339, 57 L.Ed. 864]. 


Ala.—Michie v. Nebrig, 134 So. 665, 
223 Ala. 175; Dewyer v. Dover, 133 
So. 581, 222 Ala. 543. 


Ariz.—Luke v. Smith, 108 P. 494, 13 
ATIZ oO Pate somes Ot rab by eatenUes. 
379, 57 L.Ed. 558]. 


Ark.—Wilson v. Biles, 287 S.W. 373, 
171 Ark. 912;  Union~ & Planters’ 
Bank & Trust Co. v. Simmons, 265 
S.W. 953, 166 Ark. 285; Holloway v. 
Hagle, 205 S.W. 113, 135 Ark. 206; 
Kendall v. J. I. Porter Lumber Co., 
64 S.W. 220, 69 Ark. 442. 


Colo.—Jerome v. Leadville Carbon- 
ate Nat. Bank, 43 P. 215, 22 Colo. 37. 


Ill.—Cessna v. Hulce, 153 N.E. 679, 
322 Ill. 589; Marx v. Oliver, 92 N.H. 
864, 246 Ill. 316; Crawford v. Chi- 
cago, etc., R. Co., 112 Ill. 314. 


Ind.—Smith vy. Schweigerer, 
E. 696, 129 Ind. 363. 


Iowa.—Young v. Hamilton, 240 N. 
W. 705, 213 Iowa 1163; Johnson vy. 
Chicago, B. & Q. R. Co., 211 N.W. 842, 
202 Iowa 1282; Warner v. Hamill, 
111 N.W. 939, 134 Iowa 279. 

Ky.—Osborne y. Baker, 54 S.W.(2d) 
605, 246 Ky. 462; Jordan v. Howard, 
54 S.W.(2d) 613, 246 Ky. 142; Ken- 
tucky Harlan Coal Co. v. Harlan Gas 
Coal Co., 53 S.W.(2d) 538, 245 Ky. 234; 
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gent investigation would have ascertained,’* provid- 


May v. Chesapeake & O. Ry. Co., 212 
S.W. 131, 184 Ky. 493; Wells v. Der- 
rickson, 211 S.W. 773, 184 Ky. 384. 


Minn.—Bergstrom v. Johnson, 126 
N.W. 899, 111 Minn. 247; Martin v. 
Brown, 4 Minn. 282. 


Miss.—Baldwin v. Anderson, 60 So. 
578, 103 Miss. 462. 


Mo.—Luker v. Moffett, 38 S.W.(2d) 
1037, 327 Mo. 929. 


Neb.—Shonsey v. Clayton, 187 N.W. 
113, 107 Neb. 695; Miller v. Vanicek, 
184 N.W. 132, 106 Neb. 661; Lyon v. 
Gombert, 88 N.W. 774, 63 Neb. 630 
[error dism 23 S.Ct. 853, 189 U.S. 508, 
47 L.Ed. 922]. 


N.J.—New Jersey Title Guarantee 
& Trust Co. v. Jersey Co-op. Realty 
Cons aALOM LAS: L097 IO RN IE cameos 
Schwoebel vy. Storrie, 74 A. 969, 76 
N.J.Eq. 466; Wahl v. Stoy, 66 A. 176, 
72 N.J.Eq. 607. 

N.Y.—Carr y. Maltby, 59 N.E. 291, 
165 N.Y. 557 [rearg den 59 N.E. 1121, 
166 N.Y. 614]; Anderson v. Blood, 46 
N.E. 493, 152 N.Y. 285, 57 Am.S.R. 515 
[motion den 47 N.E. 1105, 153 N.Y. 


649]; Kelly v. Connecticut Mut. L. 
Ins. Co., 50° N.Y:S. 139, 144, 27 App: 
Div. 336; McPherson vy. Rollins, 14 


N.E 401) 10.7) NY 316; 1 Am: SiRi1826% 
Parker v. Conner, 93 N.Y. 118, 45 Am. 
R. 178 [rev 47 N.Y¥.Super. 522]; Eb- 
ling Brewing Co. v. Gennaro, 179 N. 
Y.S. 384, 189 App.Div. 782; Gilmour v. 
Colcord, 89 N.Y.S. 689, 96 App.Div. - 
358; Bentley v. Gardner, 60 N.Y.S. 
1056, 45 App.Div. 216; Bramfield v. 
Bontall, 24 Hun 456; Feigenbaum v. 
City of New York, 249 N.Y.S. 527, 139 
Mise. 863. 


N.C.—Raeford Lumber Co. v. Rock- 
fish Trading Co., 79 S.E. 627, 163 N.C. 
314. 


Okl.—Miller v. J. I. Case Threshing 
Mach. Co., 300 P. 399, 149 Okl. 281; 
Anthis y. Sandlin, 299 P. 458, 149 Okl. 
126; Jonas va Dunn, 27.0) Pa 460 132 
Okl. 204; Wilson vy. Douglass, 220 P. 
887, 96 Okl. 128; McKee v. Thornton, 
192 P. 212, 79 Okl. 138 [mandate re- 
called 198 P. 303, 81 Okl. 261]; Brink 
v. Canfield, 187 P. 223, 78 Okl. 189 
[cert den 40 S.Ct. 586, 253 U.S. 493, 
64 L.Ed. 1029]; Lair v. Myers, 176 P. 
225, 71 Okl. 175; Winsted v. Shank, 
173 P. 1041, 68 Okl. 269; Thomas vy. 
Huddleston, 164 P. 106, 65 Okl. 177; 
Rector v. Wildrick, 158 P. 610, 59 Okl. 
172; Brooks v. Reynolds, 132 P. 1091, 
37 Okl. 767; Herbert v. Wagg, 117 P. 
209, 27 Okl. 674; Cooper v. Flesner, 
103 P. 1016, 24 Okl. 47, 238 L.R.A.N.S. 
1180, 20 Ann.Cas. 29. 


Or:—Belt v. Matson, 252 P. 80, 120 
Or. 313; Jennings v. Lentz, 93 P. 327, 
50 Or. 483, 29 L.R.A.N.S. 584. 


Pa.—Fidelity-Philadelphia Trust 
Co. v. Lehigh Valley Coal Co., 143 A. 
474, 294 Pa. 47; Incorporated Trustees 
of Salvation Army in Pennsylvania v. 
Lawson, 143 A. 118, 293 Pa. 459; 
Kreusler v. Glukoff Co., 72 A. 352, 223 
Pan 4: 


S.C.—Kirton y. Howard, 134 S.B. 
S59, sins. On lle .Oathcant a vemm\ verte 
thews, 104 S.H. 180, 115 S.C. 1; Walker 
v. Taylor, 88 S.E. 300, 104 S.C. 1. 


Tex.—Hopper v. Tancil, (Commn. 
App.) 3 S.W.(2d) 67 [mod (Civ.App.) 
285° S/W. 90015; Hill ve Stampin, 
(Commn.App.) 290 S.W. 522 [rev (Civ. 
App.) 284 S.W. 237]; Temple Lumber 
Co. v. Kirby Lumber Co., (Civ.App.) 
42 S.W.(2d) 1070; Uvalde Co. v. Trib- 
ble, (Civ.App.) 292 S.W. 932 [error 
dism (Commn.App.) 300 S.W. 23]; Pa- 
lacios v. Hernandez, (Civ.App.) 277 
S.W. 714; Poindexter yv. Schaffner, 
(Civ.App.) 162 S.W. 22; Crane vy. 
Wood, (Civ.App.) 138 S.W. 444; An- 
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ed the inquiry becomes a duty,*® and would lead to 
the knowledge of the requisite fact by the exercise 
of ordinary diligence and understanding.*® 
purchaser is not deemed to have notice of matter 
which les beyond the range of that inquiry and 
which that diligence might not disclose,** and he may 


derson v. Delta Nat. Bank, 129 S.W. 
632, 62. Tex.Civ.App. 5; LaBrie v. 
Cartwright, 118 S.W. 785, 55 Tex.Civ. 
App.) 144; Veatch. -v. “Gilmer, (Civ. 
App.) 111 S.W. 746 [mod and aff 117 
S.W. 430, 102 Tex. 384]. 

Wis.—Beebe v. Wisconsin Mortg. 
Loan Co., 98 N.W. 1103, 117 Wis. 328. 

Eng.—Gainsborough v. Watcombe 
Terra Cotta Clay Co., 54 L.J.Ch. 991. 

{a] Zllustration.—One who pur- 
chases land knowing that a third 
person has for years claimed the land 
and paid taxes thereon is chargeable 
with notice of all the equities of such 
person that he could have ascertained 
by inquiry. Redden vy. Miller, 95 Ill. 
336. 


[b] Another statement of rule is 
that, in determining whether a pur- 
chaser had notice of outstanding equi- 
ties, so as to preclude him from being 
entitled to protection as a bona fide 
purchaser, if there be circumstances 
which, in,the exercise of common rea- 
son and prudence, ought to put a man 
on particular inquiry, he will be pre- 
sumed to have made that inquiry, and 
will be charged with notice of every 
fact which that inquiry would give 
him. Shonsey v. Clayton, 187 N.W. 
113, 107 Neb. 695. 

75. U.S.—Wilson v. Wall, 18 L.Ed. 
727, 6 Wall. 88; Bond v. Brown, 2 F. 
(2d) 797; U. S. v. Sliney, 21 F. 894. 

Ark.—Kendall y. J. I. Porter Lum- 
ber Co., 64 S.W. 220, 69 Ark. 442; 
Hewitt v. Clark, 91 Ill. 605; Wilson v. 
Miller, 16 Iowa 111. 

Ky.—Hutcherson y. Louisville & N. 
AC Or, aa. EVs SLs OU On WWeicad) sh2:, 
Charles v. Whitt, 318 S.W. 994, 187 
Ky. 77; Willis v. Vallette, 4 Metc. 186. 


La.—Otis v. Texas Co., 96 So. 1, 153 
La. 384. 

Mich.—Hains vy. Hains, 37 N.W. 563, 
69 Mich. 581. 

Miss.—Loughridge & Bogan v. Bow- 
land, 52 Miss. 546. 

Mo.—Griffin v. Missouri, etc., R. Co., 
82 Mo.App. 93. 

N.Y.—Anderson vy. Blood, 46 N.E. 
ADS imo ey Ne. 2Sb~ ov. Am. SiR. bib 
[rearg den 47 N.E. 1105, 153 N.Y. 649]. 


Okl.—Whayne v. Seamans, 217 P. 
859, 95 Okl. 168. 


Pa.—Ohio River Junction R. Co. v. 
Pennsylvania Co., 72 A. 271, 222 Pa. 
573; Maul v. Rider, 59 Pa. 167; Jaques 
v. Weeks, 7 Watts 261. 


Tex.—Veatch y. Gilmer, (Civ. App.) 
111 S.W. 746 [mod and aff 117 S.W 
430, 102 Tex. 384]. 

Utah.—Le Vine vy. Whitehouse, 109 
eee 

Va.—University of Richmond y. 
Stone, 139 S.E. 257, 148 Va. 686; Stan-+ 
ton Nat. Valley Bank v. Harman, 75 
Va. 604. 

Wash.—Daly v. Rizzutto, 109 P. 
276, 59 Wish. 62, 29 L.R.A.N.S. 467. 


W.Va.—James v. Lawson, 136 S.E 
851, 103 W.Va. 165% 


[a] Means of knowledge, with the 
duty of using it, is equivalent to 
knowledge. Smith v. Bailey, 127 S.E. 
89, 141 Va. 757. 


[b] Where purchaser is charged 
with no duty of inquiring, an ineffec- 
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But a 


tual inquiry cannot place him 
worse position than he would have 
been in if he had made no inquiry at 
all. Shulthis v. McDougal, 170 F. 529, 
95 C.C.A. 615 [appeal dism 32 S.Ct. 
704, 225 U.S. 561, 56 L.Ed. 1205]. 


[c] Existence of duty.—(1) Where 
an intending purchaser has actual 
notice of any fact sufficient to put him 
on inquiry as to the existence of some 
right or title in conflict with that 
which he is about to purchase, he is 
bound to make the inquiry. Hopkins 
v. McCarthy, 115 A. 513, 121 Me. 27. 
(2) For a purchaser of property from 
a vendor with a good record title to 
be a bona fide purchaser, he need 
inquire only when informed of facts 
and circumstances that would lead 
an ordinarily prudent person to be- 
lieve there was some infirmity of title. 
Davis v. Creech, 203 S.W. 714, 180 Ky. 
804. (3) Itis not enough to say that 
diligent inquiry would have led to a 
discovery, but it must be shown that 
the purchaser had, or should have 
had, knowledge of some fact or cir- 
cumstance which would raise a duty 
to inquire. McFarland’s Adm’r_ v. 
Houisville, "ete. Re Con al Lo Saws ear 
130 Ky. 172; Cahill yv. Seitz, 86 N.Y.S. 
LOO9 29'S) NEY CA DDNDIVee Obes Daly tive 
Rizzutto, 109 P. 276, 59 Wash. 62, 29 
L.R.A.N.S. 467. (4) Where a fact is 
known sufficient to put a purchaser 
on inquiry, he cannot excuse himself 
from such inquiry by taking the opin- 
ion of an attorney upon an abstract 
of title. LaBrie v. Cartwright, 118 S. 
W. 785, 55 Tex.Civ.App. 144. (5) The 
favorable opinion of a learned law- 
yer as to the legality of title does not 
exonerate the purchaser from the duty 
of diligent inquiry as to defects in 
the record title, especially when the 
purchaser lived in the neighborhood 
and a diligent inquiry would have dis- 
covered such defects. Krow & Neu- 
mann v. Bernard, 238 S.W. 19, 152 Ark. 
99. (6) Where an assignee of a con- 
tract for the purchase of land is in 
possession and has apparent right to 
convey, purchasers of him are not 
bound to take notice of any latent 
equities between him and his assignor, 
inconsistent with an absolute assign- 
ment. Lehman y. Roberts, 86 N.Y. 
232 [aff 9 Daly 284]. 


[d] Extent of duty.—(1) A pur- 
chaser is bound to ascertain the na- 
ture of the title of the property which 
he seeks to purchase and, in looking 
up titles, must examine them act by 
act and mortgage by mortgage. Otis 
v. Texas Co., 96 So. 1, 153 La. 384. (2) 
He must look to every part of title 
neglecting no source of information 
which common prudence suggests. 
James vy. Lawson, 136 S.E. 851, 103 
W.Va. 165. (3) He is bound to in- 
quire of the party in interest if he 
has knowledge or information that an- 
other is making a claim. Hains v. 
Hains} 37 IN.W. 568, 69° Mich. 581; 
Converse v. Blumrich, 90 Am.D. 230, 
14 Mich. 109. (4) But purchasers are 
not required to inquire of the grantor 
concerning outstanding claims where 
such grantor is in possession, the 
grant being an affirmance that he had 
a good title. Incorporated Trustees of 
Salvation Army in Pennsylvania v. 
Lawson, 148 A. 113, 298 Pa. 459. (5) 
Bona fide lessees ‘of mineral rights 
were not obliged to inquire of per- 
sons living near uninclosed land, in 


in af 
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be a bona fide purchaser where an inquiry would 
not have shown defects in the title,7* or where, had 
inquiry been made, no knowledge or notice would 
actually have been received.*® 
a connection between the facts disclosed and the 
further facts to be discovered upon inquiry that 


There must be such 


absence of actual notice that latter 
had knowledge of title. De Guerin v- 
Jackson, (Tex.Civ.App.) 50 S.W.(2d) 
443. (6) The English rule that a 
purchaser who does not call for the 
title deeds acts in bad faith does not 
obtain in New York, because the rea- 
son for it does not exist. Ebling 
Brewing Co. v. Gennaro, 179 N.Y.S. 
384, 189 App.Div. 782. (7) Reliance 
on vendor’s statements see infra text 
and notes 82-85. 


76. U.S.—Reynolds v. Moseley, 32 
F..(2d) 979; U.S. v. Sliney, 21 F. 894. 

Ala.—Creel v. Keith, 41 So. 780, 148 
Ala. 233. 


Ark.—Scott v. Carnes, 37 S.W.(2d) 
876, 183. Ark. 650: 


Conn.—Andretta v. Fox New Eng- 
Ge Theatres, 155 A. 848, 113 Conn. 


Fla.—Sapp v. Warner, 141 So. 124 
ees 143 So. 648, motion den 144 So. 


Ill. Chicago v. Witt, 75 Ill. 211. 
Oe v. Miller, 16 Iowa 


Ky.—Hutcherson v. Louisville & N. 
Ra Cour STS. Weld Wea a4 Keys Sills 
Charles v. Whitt, 218 S.W. 994, 187 
Ky. 77; Willis v. Vallette, 4 Metc. 186. 


Miss. Beas ora & Bogan y. Bow- 
land, 52 Miss. 546 


N.Y.—Birdsall v. Russell, 
220. 


Okl.—Anthis v. Sandlin, 299 P. 458, 
149 Okl. 126; Jonas v. Dunn, 270 P. 46; 
132 Okl. 204. 


Pa.—Ohio River Junction R. Co. v. 
Pennsylvania Co., 72 A. 271, 222 Pa. 
573; Maul v. Rider, 59 Pa. 167; Jaques 
v. Weeks, 7 Watts 261. 


Tex.—Slaton y. Singleton, 9 S.W. 
876, 72 Tex. 209; W. L. Moody & Go. v. 
Martin, (Civ. App. JOLLE*SIWe1.002: 


Va.—Great Atlantic & Pacific Tea 
Co. v. Cofer, 106 S.H. 695, 129 Va. 640; 
Staunton Nat. Valley Bank v. Har- 
man, 75 Va. 604. 


77. U.S.—Satterfield v. Malone, 35 
WEA AS eke PikvoAc one 


Mont.—tTrerise y. Bottego, 79 P. 
1057, 32 Mont. 244, 108 Am.S.R. 521. 


N.Y.—Carr v. Maltby, 59. N.E. 291, 
165 N.Y. 557 [rearg den 59 N.E. 1121, 
166 N.Y. 614]. 


N.C.—Phillips v. Hodges, 
769, 109 N.C. 248. 


Pa.—Lower’s Appeal, 1 Walk. 404. 


S.C.—Martin v. Ragsdale, 50 S.E. 
oii S.C. 67; Black v. Childs, 14 S. 


Tex.—Slaton v. Singleton, 9 S.W. 
876, 72 ‘Tex. 209; Middleton v. John- 
ston, (Civ.App.) 113 S.W. 789; Der- 
rett v. Britton, 80 S.W. 562, 35 Tex. 
Civ.App. 485. 


Va.—Massie 
2 Patt.&H. 255. 


78. Page v. Waring, 76 N.Y. 463 
[aff 8 N.E. 476, 103 N.Y. 636, 1 Silv. 
App. 169]; Incorporated Trustees of 
Salvation Army in Pennsylvania v. 
Lawson, 143 A. 1138, 293 Pa. 459; Pip- 
an v. Ware, (Tex. Civ. App.) 175 S.W. 
0 


woe Elerbert “ve AWaeee, shit Pie 09s 
27 Okl. 674. 
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Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 938-940] 


the former may be said to furnish a reasonable and 
natural clue to the latter.8° In applying the rule, 
each case must be governed by its own peculiar cir- 
cumstanees,®! 


Reliance on vendor’s statements. A purchaser 
who is put on inquiry does not discharge his duty 
by making inquiry of his vendor alone, but must 
exhaust all reasonable and available sources of in- 
formation,** and hence the fact that the purchaser 
is misled by the vendor’s false statements is not suf- 
ficient to protect him.8* On the other hand, it has 
been held that the purchaser may, under some cir- 
cumstances, rely on the vendor’s statements as to 
the state of the title,s* and, where the vendor pre- 
sents conveyances to himself which are prima facie 
valid, and assures the purchaser that his title is per- 
fect, the latter is under no duty to investigate fur- 
ther, in the absence of facts and circumstances sug- 
gesting the necessity of investigation;’®> but where 
such cireumstances exist, the purchaser is not jus- 
tified in relying on the vendor’s statements.*°® 


VENDOR AND PURCHASER 


[66 C.J.] 1115 


[§ 939] (2) Necessity of Fraud on Part of Pur- 
chaser. In some jurisdictions the rule is laid down 
that constructive notice is established only where 
there is satisfactory evidence that the party had 
designedly abstained from inquiry for the very pur- 
pose of avoiding notice; where mere want of cau- 
tion, as distinguished from fraudulent and willful 
blindness, is all that can be imputed to the pur- 
chaser, then he will, in equity, be considered a bona 
fide purchaser without notice.*7 But in other ju- 
risdictions it is held that to deprive a purchaser for 
value without notice of a prior encumbrance of the 
protection of the legal estate it is not essential that 
he should have been guilty of fraud; it is sufficient 
that he has been guilty of such gross negligence as 
would render it unjust to deprive the prior encum- 
brancer of his priority.®§ 


[§ 940] (8) Failure To Discover Defects. Where 
a purchaser, put on inquiry, exercises due diligence, 
and either fails to discover the existence of adverse 
rights or defect in the title,*® or discovers facts 


v. Livingston, 3 Del.Ch. 348, 396. 


80. N.Y.—Page v. Waring, 76 N.Y.,109; Whayne v. Seamans, 217 P. 859, 
463 [aff 8 N.E. 476, 103 N.Y. 636, 1 Silv. | 95 Okl. 168. 
App. 169]; Brown v. Volkening, 64 N. [a] In other words, the purchaser 


Y. 76; Birdsall v. Russell, 29 N.Y. 220. 


N.D.—Johnson vy. Erlandson, 105 N. 
We, 1225 14 ND. 7518. 


Okl.—Kennedy v. Bridge, 250 P. 427, 
120 OKI. 51. 


Va.—Fischer v. Lee, 35 S.E. 441, 98 
Van 159. 

Wash.—Daly v. Rizzutto, 109 P. 276, 
59 Wash. 62, 29 L.R.A.N.S. 467. 


W.Va.—Cassiday Fork Broom & 
Lumber Co. v. Terry, 73 S.E. 278, 69 
W.Va. 572. : 


81. ‘U.S.—Simmons Creek Coal Co. 
v- Doran, 12 S.Ct. 239, 142 U.S. 417, 35 
L.Ed. 1063. 


Ill.— Doyle v. Teas, 5 Ill. 202. 

Me.—Knapp v. Bailey, 9 A. 122, 79 
Me. 195, 1 Am.S.R. 295. 

Mich.—Kurbel v. O’Hair, 240 N.W. 
57, 256 Mich. 680. 


Neb.—McParland vy. Peters, 128 N. 
W. 523, 87 Neb. 829. 


Tex.—Howard v. Kopperl, 5 S.W. 
627, 74 Tex. 494; Houston Oil Co. of 
Texas v. Griggs, (Civ.App.) 181 S.W. 
833 [aff (Commn.App.) 213 S.W. 261]. 


82. Dewyer v. Dover, 133 So. 581, 
222 Ala. 543; Dudley v. Witter, 46 
Ala. 604; Skeel v. Spraker, 8 Paige 
(N.Y.) 196; Littleton v. Giddings, 47 
Tex. 109. 

{a] Purchaser is bound to inquire 
beyond vendor’s own declarations 
whether the vendor has title to the 
property he is selling. Dewyer_v. 
Dover, 133 So. 581, 222 Ala. 543; Win- 
ters v. Powell, 61 So. 96, 180 Ala. 425. 


83. Skeel v. Spraker, 8 Paige (N. 
Ne) Loe 

84 Warren v. 
App.) 24 S.W. 1105. 

[a] Illustration.—Knowledge of 
the purchaser of land preémpted by 
the vendors that a patent had not yet 
been issued did not charge the pur- 
chaser with notice of defect in title, 
where the vendors told him that all 
that was lacking to complete their 
title would be supplied by making 
final proof and paying the purchase 
money to the _ state. Warren v. 
Clark, (Tex.Civ.App.) 24 S.W. 1105. 


85. United States v. Beaman, 242 
BY 876, 155 C.C.A. 464; U.S. v. Detroit 
Timber; etc., Co., 131 F. 668, 67 C.C.A. 
1 [rev 124 F. 393, and aff 200 U.S. 321, 
26 S.Ct. 282, 50 L.Ed. 499]; Converse 
y. Blumrich, 90 Am.D. 230, 14 Mich. 


Clark. sCbex.Cly,. 


is not bound to do more than apply 
to the party in interest for informa- 
tion, and will not be responsible for 
not pushing his inquiries further, un- 
less the answer which he receives cor- 
roborates the prior statements, or re- 
veals the existence of other sources 
of information. Converse v. Blum- 
rich, 90 Am.D. 230, 14 Mich. 109. 

ic U.S.—Miller v. Merine, 43 F. 


Il.— Hewitt v. Clark, 91 Ill. 605. 


Mich.—Hains v. Hains, 37 N.W. 563, 
69 Mich. 581. 


Pa.—Ohio River Junction R. Co. v. 
Pennsylvania Co., 72 A. 271, 222 Pa. 
Ges 


Utah.—Le Vine v. Whitehouse, 109 
P. 2,37 Utah 260, Ann.Cas.1912C 407. 


87. Ala.—Dudley v. Witter, 46 Ala. 
664. 
Sueno v. Livingston, 3 Del.Ch. 


Ga.—Reynolds y. Carlisle, 27 S.E. 
169599 Gare 730: 

Ill.—Anthony v. Wheeler, 22 N.E. 
494, 130 Ill. 128, 17 Am.S.R. 281; Grun- 
dies v. Reid, 107 Ill. 304. 


Ky.—Willis v. Vallette, 4 Metc. 186. 


Mich.—E. B. Millar & Co. v. Olney, 
37 N.W. 558, 69 Mich. 560. 


Miss.—Loughridge & Bogan vy. Bow- 
land, 52 Miss. 546. 


N.Y.—Ebling Brewing Co. v. Gen- 
naro, 179 N.Y.S. 384, 189 App.Div. 782. 
3 Ohio.—Woodworth v. Paige, 5 Ohio 

Usp fhe 


Or.—Crossen y. Oliver, 61 P. 885, 37 
Oreos 

“There are cases which go very far 
in extending the doctrine of laches 
in applying the rule of constructive 
notite. We think, however, the better 
and certainly the safer rule to be that 
a mere want of caution is not suffi- 
cient,—not that he had incautiously 
neglected to make inquiries, but that 
he had designedly abstained from 
making inquiry for the very purpose 
of avoiding knowledge.” lLarzelere v. 
Starkweather, 38 Mich. 96, 107. 


{a] “It is upon the ground of mala 
fides, and not of mere want of caution, 
that the purchaser for value is affect- 
ed with a prior claim, and, therefore, 


the notice to affect him must be more 
than would excite the suspicion of a 
cautious and wary purchaser.” Hall 


{[b] Negligent omission to make 
inquiry is consistent with good. faith. 
pe noras v. Carlisle, 27 S.E. 169, 99 

a. ei 30. 


88. Wilson v. Wall, 6 Wall. (U.S.) 
83, 18 L.Ed. 727; Reed v. Munn, 148 F. 
73) 80 “CiG.Al-215) Ecert “den -23s.Cr: 
255, 207 U.S. 588, 52 L.Hd. 353]; Con- 
necticut Mut. L. Ins. Co. v. Smith, 22 
S.W. 623, 117 Mo. 261, 38 Am.S.R. 656; 
Staunton Nat. Valley Bank v. Har- 
man, 75 Va. 604. But see Mundy v. 
Vawter, 3 Gratt. (44 Va.) 494, 520 
(where the court said that notice 
“must be such as to affect the con- 
science of the purchaser; and is not 
sufficient if it merely puts him upon 
enquiry but must be so strong and 
clear as to fix upon him the imputa- 
tion of mala fides’). 


[a] In England (1) the rule stated 
in the text has been laid down. Oliver 
v. Hinton, [1899] 2 Ch. 264; Bailey 
v. Barnes, [1894] 1 Ch. 25; Ware v. 
Egmont, 4 De G.M.&G. 460, 53 Eng. 
Ch. 359, 43 Reprint 586. (2) On the 
other hand, it has been said that 
fraud or mala fides is the true ground 
on which the court is governed in 
cases of notice. Le Neve v. Le Neve, 
3 Atk. 646, 26 Reprint 1172. (38) In 
an early case it was said by Vice- 
Chancellor Wigram that cases in 
which constructive notice had been es- 
tablished resolved themselves into 
two classes; First, those in which 
the party charged had actual notice 
that the property in dispute was in 
some way affected, and the court has 
thereupon bound him with construc- 
tive notice of facts to a knowledge 
of which he would have been led by 
an inquiry into the matters affecting 
the property, of which he had actual 
notice; and second, those where the 
court has been satisfied that the par- 
ty charged had designedly abstained 
from inquiry for the purpose of avoid- 
ing notice. If there is not actual no- 
tice that the property is in some way 
affected so that the case does not fall 
within the first class, and no fraudu- 
lent turning away from a knowledge 
of facts which the res geste would 
suggest to a prudent mind, or gross 
and culpable negligence, so as to bring 
it within the second, then the doctrine 
of constructive notice would not ap- 
ply. Jones v. Smith, 1 Hare 43, 23 
Eng.Ch. 43, 66 Reprint 943. 


89. Ark.—-Brewer v. Yancey, 277 S. 
W. 11, 169 Ark. 816. 

Cal.—Thompson vy. Pioche, 44 Cal. 
508; Fair v. Stevenot, 29 Cal. 486. 
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sufficient to satisfy a reasonably prudent man that 
there were no such adverse rights or defects,®°? he 
will not be chargeable with notice. 
amount to a due inquiry must largely depend on 


the circumstances of each ease.°? 


[§ 941] (4) Application of Rule—(a) Prior Sale 
or Conveyance in General. Notice to a purchaser of 
land of a prior conveyance or contract of sale need 
not be actual or amount to full knowledge; but in- 
formation, from whatever source derived, which 
would excite apprehension in an ordinary mind and 
prompt a person of average prudence to make in- 


quiry will be sufficient.®? 
Notice of negotiations. 


Me.—Hopkins v. McCarthy, i15 A. 
513, 121 Me. 27. 


N.H.-—Rogers v. Jones, 8 N.H. 264. 


N.Y.—Anderson v. Blood, 46 N.E. 
AO Seen b2eNnvel 29.8) tO. eeATIs Ss bsg OL 5); 
Parker v. Conner, 93 N.Y. 118, 45 Am. 
R. 178 [rev 47 N.Y.Super. 522]; Acer 
v. Westcott, 46 N.Y. 384, 7 Am.R. 355 
[rev 1 lLans. 193]; Williamson v. 
Brown, 15 N.Y. 354; Wheat v. Lord, 
25 N.Y.S. 208, 72 Hun 447; Knapp v. 
Hall, 123) Noy.s. 1109; 70 Hun: 21) [revi 
20 N.Y.S. 44]; Schroeder v. Gurney, 
10 Hun 416; Webster v. Van Steen- 
burgh, 46 Barb. 216. 


Pa.—-Heckman v. Nye, 15 Pa.Dist.& 
Co. 493. 


Tex.-—Loomis v. Cobb, 
159) (S2W.. 305. 


[aj] Thus, where the owner, who 
remained in possession after making 
an absolute deed to a bank, a party 
who, after assurance by bank that it 
had good record title, made inquiry of 
the former owner, and was informed 
that the land belonged to the bank, 
is an innocent purchaser from _ the 
bank. Brewer v. Yancey, 277 S.W. 
11,269 Ark. 816. 

90. Pipkin v. Ware, (Tex.Civ.App.) 
175 S.W. 808. 

91. Loomis vy. Cobb, (Tex.Civ.App.) 
159 S.W. 305. 

92. Ark.—Valley Planing Mill Co. 
v. Lena Lumber Co., 272 S.W. 860, 168 
Ark. 1133. 

ya.—Bryant v. Booze, 55 Ga. 438; 
Collier v. Moore, 120 S.E. 441, 31 Ga. 
App. 227. 


(Civ.App.) 


Idaho.—Froman vy. Madden, 88 P. 
894, 13 Idaho 138. 
Ind.—Michener v. Bengel, 34 N.E. 


664, 816, 135 Ind. 188. 
Iowa.—Fry _ Vv. Warfield-Howell- 
Watt Co., 75 N.W. 485, 105 Iowa 559. 


La. — Breaux - Renoudet Cypress- 
Lumber Co. vy. Shadel, 28 So. 292, 52 
La.Ann. 2094. 

Mass.—Newhall v. Burt, 7 Pick. 157. 

Mich.—E. B. Millar & Co. v. Olney, 
37 N.W. 558, 69 Mich. 560. 

Mo.—Magee v. Burch, 18 S.W. 1078, 
108 Mo. 330. 

N.H.—Warren v. Swett, 
3o2- ’ 

N.C.—Bryan v. Hodges, 12 S.E. 4380, 
107 N.C. 492. 

S.D.—Hingtgen v. Thackery, 121 N. 
W. 839, 23 S.D. 329. 

Tex.—Jackson v. Waldstein, 
App.) 27 S.W. 26. 

Vt.—Vermont Marble Co. v. Mead, 
80 A. 852, 85 Vt. 20. 

Va.—Grayson Lumber Co. v. Young, 
86 S.E. 826, 118 Va. 122. 


31 N.H. 


(Civ. 


Where two or more per- 
sons are attempting to purchase the same property, 
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What will 
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neither is bound by any notice of the acts of the 
other until an enforceable contract is made by one 
of them, and notice of mere negotiations pending 
is not sufficient.?* 


[§ 942] (b) Prior 
While, by virtue of statutes in some jurisdictions, 
either by express provisions or by construction, the 
notice that will postpone a recorded instrument af- 
fecting real estate to a prior unrecorded one must 
be actual notice,?® such notice may be shown by 
circumstances as well as by direct proof, and notice 
of faets which ought to put purchasers on inquiry 


Instruments. * 


oo 


Unrecorded 


and which if pursued with proper diligence would 


actual notiee.?? 


[a] Facts held sufficient to put 
purchaser on inquiry.—(1) Purchaser, 
taking land with full knowledge of an 
executory contract for the sale of the 
same land by the vendor to another, 
and that a cash payment had been 
made thereon, and completion was 
awaiting approval of indorsement to 
purchase-money notes, was not an in- 
nocent purchaser for value, although 
told by the vendor that the other deal 
had fallen through, and, by a man 
who was to approve the indorsement 
offer, that it was not satisfactory to 
him, facts being sufficient to require 
inquiry from other party of executory 
agreement as to its status. Valley 
Planing Mill Co. v. Lena Lumber Co., 
272 S.W. 860, 168 Ark. 1133. (2) About 
the time a contract for the purchase 
of land was signed between the orator 
and two of three tenants in common 
owning it, defendant came into the 
room and learned in a general way 
that the whole property was contract- 
ed to orator, but not what authority 
one cotenant had to sign another co- 
tenant’s name, although he knew the 
right to sign the contract of sale was 
claimed, and made no inquiry as to 
the nature or extent of the authority, 
and it was held that defendant was 
put upon inquiry as to the authority 
of such cotenant to sign his brother’s 
name, and, failing to do so, was charg- 
ed with notice of orator’s equitable ti- 
tle under the contract. Vermont Mar- 
ble Co. v. Mead, 80 A. 852, 85 Vt. 20. 
(3) Other cases in which facts were 
held sufficient to put the purchaser on 
inquiry. Dillon v. Shugar, 35 N.W. 
509, 73 Iowa 434; Breaux-Renoudet 
Cypress-Lumber Co. v. Shadel, 28 So. 
292, 52 La.Ann. 2094; Schwartz v. 
Woodruff, 938 N.W. 1067, 132 Mich. 513; 
Magee v. Burch, 18 S.W. 1078, 108 Mo. 
336;. Warren v. Swett, 31 N.H. 332; 
Bryan v. Hodges, 12 S.E. 430, 107 N. 
C. 492; Jackson v. Waldstein, (Tex. 
Civ.App.) 27 S.W. 26. 


[b] Facts held insufficient to put 
purchaser on inquiry.—(1) Knowl- 
edge that the owner of a large parcel 
of Jand had given a bond for con- 
veyance Of one hundred acres of land 
in that vicinity is not sufficient to 
charge a purchaser for value with no- 
tice of the bondholder’s rights. Gray- 
son Lumber Co. v. Young, 86 S.E. 826, 
118 Va. 122. (2) Other cases in which 
facts were held insufficient to put the 
purchaser on iinquiry. Michener v. 
Bengel, 34 N.E. 664, 816, 135 Ind. 188; 
Newhall v. Burt, 7 Pick. (Mass.) 157, 


$3. Poling v. Williams, 46 S.E. 704, 
55 W.Va. 69 [quot Barnard v. Akers, 
193) PL 8,439 (9) OK assis 


94. Effect of notice of unrecorded 
conveyance see infra §§ 1006-1010. 


Recitals in instruments not record- 
ed see infra § 957. 


lead to knowledge of the transfer is equivalent to 


Ordinarily, however, and in the 


95. See statutory provisions. 

96. U.S.—Miller v. Merine, 43 F. 
F. 261 (construing Missouri statute). 

Ga.—King & Hamilton v. Mobley, 
103) SS’... 237, “50 Gay 2563" Averaiw: 
Southern Mortgage Co., 92 S.E. 533, 
147 Ga. 24; Culbreath v. Martin, 58 S. 
E. 832, 129 Ga. 280. 


Me.—Rich v. Roberts, 48 Me. 
Porter v. Sevey, 43 Me. 519. 


Mass.—Lamb v. Pierce, 113 Mass. 
72: White vw. Foster, 102° Mass. 3765; 
Sibley v. Leffingwell, 8 Allen 584; Doo- 
ley v. Wolcott, 4 Allen 406; Parker v. 
Osgood, 3 Allen 487; Pomroy v. Ste- 
vens, 11 Metc. 244. 


Mo.—Ebersole v. Rankin, 15 S.W. 
422, 102 Mo. 488; Abbe v. Justus, 60 
Mo.App. 300. 

Se ee v. Jones, 44 Wis. 

8. 


Ont.—Re McKinley v. McCullough, 
46 Ont.L. 535. 


And see cases infra note 97. 


[a] In Alberta, under the Land Ti- 
tles Act, it has been held that actual 
knowledge of the fraud is necessary 
to impeach a registered title. Ross 
v. Stovall, 14 Alta.L. 334. 


97. Ind.—Weeks v. Hathaway, 
N.E. 647, 45 Ind.App. 196. 


Kan.—Faris y. Finnup, 113 P. 407, 
84 Kan. 122. 


Me.—Knapp v. Bailey, 9 A. 122, 79 
Me. 195, 1 Am.S.R. 295; Spofford v. 
Weston, 29 Me. 140. 

Mass.—Norcross vy. 
Mass. 506. 

Mo.—St. Louis State Bank v. Frame, 
20 S.W. 620, 112 Mo. 502; Ebersole v. 
Rankin, 15 S.W. 422, 102 Mo. 488; Drey 
v. Doyle, 12. S.W. 287,. 99 Mo. 459; 
Mense v. McLean, 13 Mo. 298; Bart- 
lett v. Glascock, 4 Mo. 62; Abbe v. 
Justus, 60 Mo.App. 300; Werner v. 
Litzsinger, 45 Mo.App. 106 


Okl.—Rector v. Wildrick, 158 P. 610, 
59 Okl. 172; Orr v. Reed, 151 P. 200, 
50 Okl. 580; Brooks v. Reynolds, 132 
P. 1091, 37 Okl. 767; Russell v. Ger- 
lach, 103 P. 604, 24 Okl. 556. 


S$.C.—Oliver v. McWhirter, 100 S.E. 
538, 112 S.C. 555. 


Wis.—Brinkman v. Jones, 44 Wis. 


}. 


_ta] Thus (1) under a statute pro- 
viding that no conveyance of real es- 
tate shall be valid except as between 
the parties and as to those who have 
actual notice, until it is deposited for 
record, actual notice may be express, 
when it consists of knowledge actual- 
ly brought personally home, or it may 
be implied, when it consists of knowl- 
edge of facts so informing that a rea- 
sonably cautious person would be led 
by them to the ultimate fact; and in 
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absence of any statute requiring actual notice, con- 
structive notice of a prior unrecorded title is as 
effectual as actual notice to defeat the title of a sub- 


sequent purchaser,®® and any fact 


coming to the knowledge of the subsequent purchas- 
er which would put a prudent man on inquiry, and 
which, if pursued, would lead to actual notice of a 
prior unrecorded deed lying in the apparent chain of 
his title, is sufficient to invalidate the subsequent pur- 
chase; and, in such case, notice is imputed to the 
subsequent purchaser on account of his negligence 
in not prosecuting his inquiries in the direction in- 
Thus, if the purchaser is informed that 
a certain person claims an interest in the land, he 
is chargeable with notice of an unrecorded deed to 


dicated,°® 


the latter case the known fact must 
be sufficiently specific to impose the 
duty to investigate further and must 
furnish the natural clue to the ulti- 
mate facts. Faris v. Finnup, 113 P. 
407, 84 Kan. 122. (2) The statute 
casts upon the grantee the duty of 
giving notice to subsequent purchas- 
ers, and such a purchaser may assume 
the nonexistence of any instrument 
not filed for record, and before a pur- 
chaser taking a warranty deed can be 
deprived of the benefit of this as- 
sumption, information that a prior 
deed is in fact outstanding and unre- 
corded must be quite definite and spe- 
cific. Faris v. Finnup, supra. 

[b] Notice or knowledge.—As ap- 
plicable to conveyances, “‘actual no- 
tice,” within the statute, of a prior 
conveyance, does not necessarily mean 
actual knowledge, but is a conclusion 
of fact which may be established by 
legitimate evidence. Orr v. Reed, 151 
P. 200; 50 Okl. 580. 

“Actual notice” distinguished from 
“knowledge” or “actual knowledge” 
see Notice § 25. 

98. Ala.—Tutwiler v. Montgomery, 
713 Ala. 263. 

Cal.—Chapman v. Ostergard, 238 P. 
1081, 73° Cal. App. 539. 

Ill.—Anthony v. Wheeler, 22 N.E. 
494, 130 Ill. 128, 17 Am.S.R. 281; Doe 
ex dem. McConnel v. Reed, 5 Ill. 117, 
388 Am.D. 124; Helm v. Kaddatz, 107 
Ill.App. 413. 

N.J.—Protection Bldg., etc., Assoc. 
v. Knowles, 34 A. 1083, 54 N.J.Eq. 519 
Pattie 4 s AQ idiGye bo) ON Jeno. 8 224); 
Holmes v. Stout, 10 N.J.Eq. 419. 

N.Y.—Grimstone v. Carter, 3 Paige 
421, 24 Am.D. 230. 

Tenn.—Kobbe v. Harriman Land 
Co., 201 S.W. 762, 139 Tenn. 251. 

Tex.—Ponton v. Ballard, 24 Tex. 
619; J. M. West Lumber Co. v. Lyon, 
116 S.W. 652, 53 Tex.Civ.App. 648. 

Vt.—Hart v. Farmers’ & Mechanics’ 
Bank, 33 Vi. 252:. - 

Va.—Newman v. Chapman, 2 Rand. 
C288 Via ao sya Arm D766. 

[a] In Saskatchewan (1) under 
the statute, no person contracting 
with the owner of land, except in cas- 
es of fraud, will be affected by notice, 
either direct, implied, or constructive, 
of an unregistered instrument, and 
knowledge of an unregistered instru- 
ment will not of itself be imputed as 
fraud. Cloutier v. Loiselle, 8 Sask.L. 
249. (2) But where fraud is shown 
the rule is otherwise. Turner v. 
Clark, 2 Sask.L. 200. 


99. U.S.—Stanley v. Schwalby, 16 
S.Ct. 754, 162 U.S. 255, 40 L.Ed. 960. 


Ala.—Dewyer v. Dover, 133 So. 581, 
222 Ala. 543; Gamble v. Black War- 
rior Coal Co., 55 So. 190, 172 Ala. 669; 
Rankin Mfg. Co. v. Bishop, 34 So. 991, 
137 Ala. 271; Center v. Planters’, etc., 
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Bank, 22 Ala. 748; Herbert v. Han- 


rick, 16 Ala. 581. 

Colo.—Bradford v. Carpenter, 21 P. 
908, 13 Colo. 30. 

Fla.—Hopkins vy. O’Brien, 49 So. 936, 
57 Fla. 444. 

Ill.—Cessna v. Hulce, 153 N.E. 679, 
322 Ill. 589; Anthony v. Wheeler, 22 
N.E. 494, 130 Ill. 128, 17 Am.S.R. 281; 
Redden vy. Miller, 95 Ill. 336; Heaton 
v. Prather, 84 Ill. 330; Chicago v. 
Witt, 75 Ill. 211; Hankinson v. Bar- 
bour, 29 Ill. 80; Rupert v. Mark, 15 
ae 540; Mills v. Strawn, 206 I11.App. 

Iowa.—Hamilton v. Smith, 10 N.W. 
276, 57 Iowa 15, 42 Am.R. 39. 

Ky.—Osborne v. Baker, 54 S.W.(2d) 
605, 246 Ky. 462; Hurley v. Hackney, 
260 S.W. 16, 202 Ky. 452. 

Mich.—Hamburger v. 
N.W. 84, 232 Mich. 341. 

Minn.—McAlpine v. Resch, 85 N.W. 
545, 82 Minn. 523. 


Miss.—Harper v. Reno, Freem. 323. 


eee v. Stout, 10 N.J.Eq. 


N.Y.—Mackenzie v. Augimeri, 205 
N.Y.S. 462, 210 App.Div. 156; Wheat 
v. Lord, 25 N.Y.S. 208, 72 Hun. 447; 
Ochenkowsky v. Dunaj, 244 N.Y.S. 267, 
137 Misc. 674 [aff 251 N.Y.S. 589, 232 
App.Div. 441]. 

N.D.—Harry E. McHugh, Ine., v. 
Haley, 237 N.W. 835, 61 N.D. 359. 

Or.—Belt v. Matson, 252 P. 80, 120 
Orn sis: 


Tenn.—Kobbe v. Harriman Land 
Cos 201 SS: We-v62,. 239) Denny (2Zote 

Tex.—-Parks v. Willard, 1 Tex. 350; 
Edmondson y. Williams, (Civ.App.) 
295 S.W. 295; Smith v. Adams, 228 S. 
W. 49, 4 Tex.Civ.App. 5. 


Vt.—Hart v. Farmers’ & Mechanics’ 
Bank, 33 Vt. 252. 


Va.—Roanoke Brick, etc., Co. v. Sim- 
mons, 20 S.E. 995; Newman v. Chap- 
ae 2 Rand. (23 Va.) 93, 14 Am.D. 
: Nba ceunolt v. Rogers, 2 N.B.Eq. 
59. i 

{a] TIllustration.—One who _ had 
knowledge of unrecorded deed to W 
J W must be regarded as having 
knowledge as to who the grantee was, 
although there were two persons, fa- 
ther and son, with the same name, 
W J W. Meeke v. Ward, 211 S.W. 
200, 184 Ky. 30. 


[b] “Good faith,” within recording 
act, (1) implies the absence of infor- 
mation and belief of facts rendering 
the transaction unconscientious. 
Harry EB. McHugh, Inc. v. Haley, 237 
N.W. 835, 61 N.D. 359. (2) A subse- 
quent purchaser having knowledge of 
circumstances sufficient to put a pru- 
dent man upon inquiry regarding par- 
ticular facts has constructive notice 
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such person,! and similarly, if the purchaser does 
such acts on the land that a reasonable inquiry would 
reveal his possession, a subsequent purchaser is 
affeeted with notice of his title, although his deed 
is not recorded ;” 
tee in an unrecorded deed is not notice to a subse- 
quent purchaser.* 
is not recorded is not sufficient to charge a purchaser 
with notice of imperfections in it.* 
the rule has been laid down that a purchaser who 
derives his title from the record owner cannot be 
affected by unrecorded claims or equities against 
the property even though at the time he purchased 
he had actual knowledge of such claims or equities.” 


Extent of duty to inquire. A purchaser who has 


but payment of taxes by the gran- 
The fact that the vendor’s title 


In Louisiana 


and is not protected by the recording 
act as a purchaser in good faith. 
Harry BE. McHugh, Inc. v. Haley, su- 
pra. 

{c] Belief in truthfulness of no- 
tice unnecessary.—To constitute no- 
tice of a prior unrecorded deed, it is 
not essential that the person to whom 
the notice is given believe in its truth- 
fulness. Hamilton v. Smith, 10 N.W. 
276, 57 Iowa 15, 42 Am.R. 39. 


[d] Facts held sufficient to put 
purchaser on inquiry.—McRae v. New- 
man, 58 Ala. 529; Gimon v. Davis, 36 
Ala. 589; Bradford v. Carpenter, 21 
P. 908, 13 Colo. 30; Doran v. Dazey, 
64 N.W. 1023, 5 N.D. 167, 57 Am.S.R. 
550; Lumpkin v. Adams, 11 S.W. 1070, 
74 Tex. 96; Masterson v. Harris, 83 
S.W. 428, 37 Tex.Civ.App. 145; Hitch- 
ler v. Scanlan, 39 S.W. 633, 15 Tex.Civ. 
App. 40. 

{e] Facts held insufficient to put 
purchaser on inquiry.—(1) Where the 
grantor and his wife had lived upon 
the land for some time, knowledge by 
the grantee of the husband that the 
husband received deed to such land 
from a third person after death of 
his wife would not put him on notice 
of prior unrecorded deed by such third 
person to the wife. Holly v. Dinkins, 
80 So. 861, 202 Ala. 477. (2) Reputed 
ownership in the neighborhood of land 
by parties claiming under a prior un- 
recorded deed cannot be regarded as 
notice to subsequent grantees, not liv- 
ing in the neighborhood. Hopkins v. 
O’Brien, 49 So. 936, 57 Fla. 444. (3) 
Other cases in which facts were held 
insufficient to put the purchaser on 
inquiry. Mullins Lumber Co. v. Wil- 
liamson & Brown Land & Lumber Co., 
246 W232, 158'C:CLA. 392; Cessna wv. 
Hulce, 153 N.E. 679, 322 Ill. 589; Ham- 
burger v. Veness, 205 N.W. 84, 232 
Mich. 341; Trombly v. Turner, 101 N. 
Y.S. 27, 116 App.Div. 74. 

1. Ala.—Herbert v. 
Ala. 581. 

Cal.—Lawton vy. Gordan, 37 Cal. 202. 

Dak.—Gress v. Evans, 46 N.W. 1132, 
1 Dak. 387. 

Ill—Redden v. Miller, 95 Ill. 336. 

Mich.—Oliver v. Sanborn, 27 N.W. 
527, 60 Mich. 346. 

Ai aieee ring gee v. Bascom, 28 Leg.Int. 
Tex.—Belden v. Dowd, 32 Tex. 540. 
2. Banner v. Ward, 21 F. 820; Mar- 

tin v. Brown, 4 Minn. 282. 

3. Bell v. South Arkansas Land 
Co., 196 S.W.. 117, 129 Ark. 305; Shel- 
don v. Powell, 78 P. 491, 31 Mont. 249, 
107 Am.S.R. 429; Mullins v. Butte 
Hardware Co., 65 P. 1004, 25 Mont. 
525, 87 Am.S.R. 430. 

4 Rodgers v. Kavanaugh, 24 Ill. 
583. 

5. Soniat v. 
141 La. 2356; 
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Whitner, 74 So. 916, 
Hughes vy. Edson, 57 So. 


LVI8 * (66: CPSs] 
notice of an unrecorded deed does not satisfy the 
element of good faith by examining the record, but 
should inquire of his grantor and the reputed gran- 
tee.© The fact that an examination of the registry 
failed to disclose the prior deed would give the pur- 
chaser no right to suppose that the claim of which 
he had notice was unfounded.’ 


Purchaser from devisees. Where a statute pro- 
viding for the recording of a will does not require 
a schedule of property to be recorded, failure to file 
the schedule does not put a purchaser from devisees 
on inquiry,® and where he purchases without notice 
of a prior unrecorded deed executed by the testator, 
and pays full value, he is a bona fide purchaser.’° 

[§ 943] (c) Fraud or Other Invalidity of Con- 
veyance. Notice which will charge a purchaser of 
land with notice of fraud is the knowledge of any 
facts that would inform him of the fraudulent in- 
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tent,’? or that would put a person of ordinary pru- 
dence on inquiry as to such fraudulent intent,’ 
where such inquiry, if prosecuted with ordinary dil- 
igence, would lead to a discovery of the fraud,** 
or where it appears with reasonable certainty that 
such result would follow.!* The means of knowledge 
must be such that it were gross or culpable negli- 
gence not to acquire the knowledge.t> But even 
though there are circumstances sufficient to put the 


‘purchaser on inquiry, he is entitled to protection 


where inquiry would not have disclosed the fraud.'® 


Voluntary conveyances.!7 Where the statute pro- 
vides that every voluntary conveyance shall be void 
as against subsequent bona fide purchasers for val- 
ue without notice,'*® it has been held that, to sus- 
tain a voluntary conveyanee as against such a pur- 
chaser, he must have had actual notice, and construe- 
tive notice is insufficient.9 


154, 129 La. 866; McDuffie v. Walker, 
Sil Som n00p 125 Wa. W526i aVeuws bny ve 
Kemp, 4 La.App. 682. 

6. Kendall v. J. I. Porter Lumber 
Co., 64 S.W. 220, 69 Ark. 442; Griffin 
v. Missouri, etc., R. Co., 82 Mo.App. 
93; Masterson v. Harris, 83 S.W. 428, 
37 Tex.Civ.App. 145. 

: ie Munroe vy. Eastman, 31 Mich. 

83. 

8. Notice of rights under will: 
Generally see infra § 944. 

Recitals in will as untrue see infra § 

955. 


9. Keenon v. Burkhardt, (Tex.Civ. 
App.) 162 S.W. 483. 


10. Keenon v. Burkhardt, supra. 

11. Ala.—Johnson v. Thweatt, 
Ala. 741. 

Ind.—Young v. Wiley, 107 N.E. 278, 
183 Ind. 449 [rev (App.) 102 N.E. 54]. 
Ky.—Rice v. Clark, 4 Ky.Op. 355. 

Pa.—Randal v. Gould, 73 A. 986, 225 
Pa. 42. 

Tex.—Goree v. Goree, 54 S.W. 1036, 
22 Tex.Civ.App. 470. 

Utah.—Lawley v. Hickenlooper, 212 
P. 526, 61 Utah 298, 308 [quot Cyc]. 

[a] Purchaser is chargeable with 
notice of every deed which constitutes 
a nécessary link in his chain of title, 
and if any such deed be clearly fraud- 
ulent on its face he is not entitled to 
protection as a bona fide purchaser 
without notice. Johnson vy. Thweatt, 
18 Ala. 741. 

12. U.S.—Billings v. Aspen Min., 
CLC ECO Ol) Hn Soom ae, OAs Zogm ren 
“den 62. 91.°250) 3 CClA69): 

Ala.—Kendrick v. Colyar, 42 So. 110, 
143 Ala. 597. 

Ark.—Ringgold v. 
Ark. 69. 

Cal.—Marshall v. Farmers’ Bank, 42 
P. 418, 47 P. 52, 115 Cal. 330. 

Ill.— Kirby v. Judy, 121 N.E. 611, 286 
Ill. 200 [rev 210 I1]l.App. 420]; Moore 
v. Recek, 44 N.E. 868, 1638 Ill. 17, 

Ind.—Young v. Wiley, 107 N.E. 278, 
183 Ind. 449 [rev (App.) 102 N.E. 54]. 

Kan.—Kuhn v. Wise, 135 P. 571, 90 
, Kan. 583. 

Mo.—Eck v. Hatcher, 58 Mo. 235. 

N.J.—Smith v. Vreeland, 16 N.J.Eq. 
198. 

N.Y.—Anderson v. Blood, 46 N.E. 
493, 152 N.Y. 285, 57 Am.S.R. 515 [re- 
arg den 47 N.B. 1105, 153 N.Y. 649]. 

Okl.—Plant v. Schrock, 227 P. 439, 
LOZ ROL ROT. 
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S.D.—Hingtgen v. Thackery, 121 N. 
Wier 839) 23) 5D. 829. 


Tex.—Canadian, ete., Mortg., etc., 
Co. v. Edinburgh-American Land 
Mortg. Co., 41 S.W. 140, 42 S.W. 864, 
16 Tex.Civ.App. 520. 


Utah.—Lawley v. Hickenlooper, 212 
P. 526, 61 Utah 298, 308 [quot Cyc]. 

Wis.—Spangler v. Kittel, 179 N.W. 
758, 172 Wis. 583; Bandell v. Jelleff, 
78 N.W. 565, 102 Wis. 480. 


Newfoundl.—McKay v. 
Newfoundl. 109. 


[a] Question is not whether pur- 
chaser could have discovered exist- 
enoe of any fraud ky inquiry, but it 
is whether, acting as an ordinarily 
prudent person would have done, he 
was called upon, under the circum- 
stances, to make inquiry. Anderson 
v. Blood, 46 Nim. 493; 152 N.Y. 285, 
57 Am.S.R. 515 [rearg den 47 N.E. 
1105, 153 N.Y 649). 


[b] Where power of attorney to 
convey land is udulently obtained, 
and. the person to whom a sale is 
made has knowledge of circumstances 
sufficient to excite the suspicions of 
a prudent person and put him upon 
inquiry, he will be charged with 
knowledge of facts which a diligent 
inquiry would have disclosed. Kuhn 
v. Wise, 135 P. 571, 90 Kan. 583. 


[ec] Facts held sufficient to put 
purchaser on inquiry.—(1) Where 
plaintiff was induced to convey her in- 
terest in certain land to her brother by 
the latter’s false representations as to 
its value, and he was acting at the 
time for his uncle, to whom he imme- 
diately conveyed the land, and the 
uncle took no steps to ascertain the 
brother’s authority or the manner in 
which he obtained his sister’s inter- 
est, the uncle was not a purchaser in 
good faith, but was chargeable with 
the brother’s fraud. Richards v. Sut- 
ter, 125 S.W. 1018, 94 Ark. 621. (2) 
Other cases in which facts were held 
sufficient to put purchaser on inquiry. 
Billings v. Aspen Min., ete., Co., 51 
F. 338, 2 C.C.A. 252 [reh den 52 FB. 250, 
3 C.C.A. 69]; Richards v. Sutter, 125 
S.W. 1018, 94 Ark. 621; Canadian, etc., 
Mortg., ete., Co. v. Edinburgh-Ameri- 
can Land Mortg. Co., 41 S.W. 140, 42 
S.W. 864, 16 Tex.Civ.App. 520; Spang- 
ler v. Kittel, 179 N.W. 758, 172 Wis. 
583; Bandell v. Jelleff, 78 N.W. 565, 
102 Wis. 480. 

[d] Facts held to insufficient to 
put purchaser on inquiry.—(1) That 
a parent sued his minor children to 
quiet title raises no presumption of 
fraud casting upon a purchaser the 
burden of ascertaining the facts be- 
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fore he can rely on the judgment 
quieting the parent’s title. Young v. 
Wiley, 107 N.E. 278, 183 Ind. 449 [rev 
(App.) 102 N.E. 54]. (2) That a ven- 
dee is in indigent circumstances is 
not sufficient to put a purchaser from 
him on notice that the sale of the land 
to the first vendee was in fraud of 
his vendor. Cameron v. Romele, 53 
Tex. 238. (3) Other cases in which 
facts were held insufficient to put 
purchaser on inquiry. U. S. v. Bea- 
man, 242 F. 876, 155 C.C.A. 464; Goerz 
v. Barstow, 148 F. 562, 78 C.C.A. 248; 
Marshall v. Farmers’ Bank, 42 P. 418, 
4% oPs 52, 116 nCaly 38305 5 Morrow 
Graves, 19 P. 489, 77 Cal. 218; Moore 
v. Recek, 44 N.E. 868, 163 Dll. 17; An- 
derson vy. Blood, 46 N.E. 493, 152 N.Y. 
285, 57 Am.S.R. 515 [rearg den 47 N. 
EK... 1105, 153 Ne¥., 649]; 

Inadequacy of price as putting pur- 
chaser on notice see infra § 967. 

13. Carr v. Maltby, 59 N.E. 291, 165 
N.Y. 557 frearg den 59 N.H. 1121, 166 
N.Y. 614]; Plant v. Schroek, 227, P. 
439, 102 Okl. 97. 


14 Goree v. Goree, 54 S.W. 1036, 
22 Tex.Civ.App. 470; Lawley v. Hick- 
enlooper, 212 P. 526, 61 Utah 298, 308 
[quot Cyc]. 


15. Tobey v. Kilbourne, 222 F. 760, 
138 C.C.A. 308, Ann.Cas.1918C 470. 


16. Nelson v. Joshel, 137 N.E. 389, 
305 Ill. 420. 

[a] Illustration.—Even though the 
sale price should have aroused the 
subsequent purchaser’s suspicion, he 
was not obliged to inquire into the ti- 
tle to the property which a former 
vendor had agreed to receive in ex- 
change for the property in question, 
and is therefore not chargeable with 
knowledge of fraud with reference 
to that title, which at the time was 
unknown to the original vendor. Nel- 
eon v. Joshel, 137 N.E. 389, 305 Tl. 


17. Notice to subsequent purchas- 
er of land conveyed by voluntary deed 
in fraud of creditors see Fraudulent 
Conveyances § 527. 


Record of voluntary conveyance as 
ae po pubseanent purchaser see in- 
ra 989. 


18. See statutory provisions. 


19. Waters v. Wells, 117 S:E. 322, 
155 Ga. 489; King v. Mobley, 103 S.E. 
237, 150 Ga. 256; Avera v. Southern 
Mortgage Co., 92 S.E. 533, 147 Ga. 24; 
Isler v. Griffin, 67 S.E. 854, 134 Ga. 
192; Culbreath vy. Martin, 58 S.E. 882, 
129 Ga. 280; Scott v. Atlas Savings & 
Loan Ass’n, 39 S.E. 942, 114 Ga. 134; 
Finch v. Woods, 39 S.E. 418, 113 Ga. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 944-946] 


[§ 944] (ad) Rights under Will.2° A purchaser of 
land from one who derives title under a will is 
charged with notice of the terms thereof.?! 
fact that the provisions of a will are peculiar does 
not affect a bona fide purchaser from the sole dev- 
isee, so long as the probate is not attacked.”? 
notice that a person claims an interest as heir, in 
land which has been devised to another, is not no- 
tice that such person also claims an interest in the 


land under such will.?? 


[§ 945] (e) Rights of Heirs. A purchaser from 
part of the heirs is charged with notice of the ex- 
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istence of other heirs,? and is put on inquiry as 


996; Fowler v. Waldrop, 10 Ga. 350; 
Fleming v. Townsend, 6 Ga. 104, 50 
tres 318; Winter v. Mannen, 81 Ky. 

20. Record of will as notice gener- 
ally see infra § 993. 


21. See infra § 955 text and notes 
95-97. 
22. Reaves v. Hager, 50 S.W. 760, 


101 Tenn. 712. 

23. Bates v. Gillett, 24 N.E. 611, 
US 2M IAD. ‘ 

24. Root v. Baldwin, (Tex.Civ. 
App.) 52 S.W. 586; New York, ete., 
Land Co. v. Hyland, 28 S.W. 206, 8 
Tex.Civ.App. 601; Ferguson v. Ken- 
tucky Land, etc., Co., (Tex.Civ.App.) 
25 S.W. 1076; Ferguson v. Kentucky 
Land, etc., Co., (Tex.Civ.App.) 25 S.W. 
1074. 

[a] Reliance on statement of ven- 
dors that they are sole heirs is insuffi- 
cient. New York, ete., Land Co. v. 
Hyland, 28 S.W. 206, 8 Tex.Civ.App. 
601. 

25. Ferguson v. Kentucky Land, 
etce., Co., (Tex.Civ.App.) 25 S.W. 1076; 
Ferguson vy. Kentucky Land, etc., Co., 
(Tex.Civ.App.) 25 S.W. 1074. 

26. Notice of prior: 

Mechanic’s lien see Mechanics’ Liens 

§ 451. 

Mortgage as affecting priorities see 

Mortgages §§ 504-527. 

Recitals in instrument as to liens 
and encumbrances see infra § 960. 

27. U.S.—Shulthis v. McDougal, 
170 F. 529, 95 C.C.A. 615 [aff 162 F. 
Sonal 

Ala.—Lamar v. Lincoln Reserve 
Life Ins. Co., 181 So. 228, 222 Ala. 60; 
Foster vy. Stallworth, 62 Ala. 547. 

Ark.—Union & Planters’ Bank & 
Trust Co. v. Simmons, 265 S.W. 953, 
166 Ark. 285. 

Cal.—Smith v. J. R. Newberry Co., 
131 P. 1055, 21 Cal.App. 432. 

Conn.—Blatchley v. Osborn, 
Conn. 226. ; 

D.C.—Rogers v. Rawlings, 54 App. 
D.C... 361, 298 F. 683. 

Ga.—Braswell v. W. H. Braswell & 
Son, 122 S.E. 78, 31 Ga.App. 706. 

Hi—Antna le kus; Co: va Mord, 'so 
Tll. 252. 

Ind.—National Exch. Bank of An- 
derson v. Smith, 114 N.E. 881, 63 Ind. 
App. 574. 

Jowa.—Miller & Chaney Bank of 
Newell v. Collins, 234 N.W. 550, 211 
Iowa 859. 

Ky.—Roberts v. Kinnaird, 146 S.W. 
35, 148 Ky. 75. 
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La.—Coleman vy. Washington, 120 
So. 42, 167 La. 658. 
Md.—Stockett: v. Taylor, 3 Md.Ch. 


537; Ringgold v. Bryan, 3 Md.Ch. 488. 


Mich.—L. Starks Co. v. Eppink, 151 
N.W. 676, 185 Mich. 233; Cook v. 


Foster, 55 N.W. 1019, 96 Mich. 610; 
Willcox v. Hill, 11 Mich. 256. 
Miss.—Wailes y. Cooper, 

208. 

Mo.—Parker v. Wear, 230 S.W. 75; 
Peta v. Baker, 37 S.W. 130, 136 Mo. 
12. 

Mont.—Montana Electric Co. v. 
Northern Valley Mining Co., 153 P. 
1017, 51 Mont. 266. 

Neb.—Frerking v. Thomas, 89 N.W. 
1005, 64 Neb. 198. 

N.Y.—Crisfield v. Murdock, 27 N.E. 
1046, 127 N.Y. 315; Matter of Hol- 
lister, 89 N.Y.S. 518, 96 App.Div. 501 
Tati, 2eN 436 SON IN Yeer oes « 


24 Miss. 


Okl.—Williams vy. Purcell, 145 P. 
1151, 45 Okl. 489. 
@Of—Beall vs Beall 35. be oko 0%, 
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S.C.—Hardin v. Clark, 11 S.H. 304, 
32 S.C. 480. 

S.D.—Citizens’ Bank vy. Shaw, 84 N. 
W. 779, 14 S.D. 197. 


Tenn.—Martin v. Niblett, 
1238, 86 Tenn. 383. 


Tex.—Briscoe v. Bronaugh, 1 Tex. 
326, 46 Am.D. 108; Uvalde Co. v. Trib- 
ble, (Civ.App.) 292 S.W. 932 [error 
dism (Commn.App.) 300 S.W. 23]. 


Vt.—Lamoille County Sav. Bank & 
geet Co. v. Belden, 98 A. 1002, 90 Vt. 
535. : 

Va.—University of Richmond vy. 
Stone, 139 S.E. 257, 148 Va. 686; Blair 
v. Owles, 1 Munf. (15 Va.) 38. 


W.Va.—Fouse v. Gilfillan, 32 S.E. 
178, 45 W.Va. 213. 


Wis.—Pringle v. Dunn, 87 Wis. 449, 
19 Am.R. 772. 


[a] When purchaser has notice of 
encumbrance by direct statement of 
vendor, it is sufficient, although he 
may not have believed the truth of 
the statement. Wailes v. Cooper, 24 
Miss. 208. 


[b] Purchaser of land is affected 
with constructive notice of lien for 
purchase money retained in the final 
decree of a court of record investing 
his vendor with title, although the de- 
cree is not registered nor deed taken 
under it. Martin v. Niblett, 7 S.W. 
123, 86 Tenn. 383. 


[ec] Facts held sufficient to put 
purchaser on inquiry.—(1) Notice in 
title deeds of the purchaser’s vendor 
that part of the purchase money re- 
mained unpaid was sufficient notice 
of the existence of a conflicting right. 
Union & Planters’ Bank & Trust Co. 
v. Simmons, 265 S.W. 953, 166 Ark. 
285. (2) In view of Burns St. Annot. 
(1901) §§ 4294, 4296, the record in a 
street improvement proceeding was 
constructive notice to a subsequent 
purchaser of property subject to as- 
sessment and sufficient to put him on 
inquiry which would have disclosed 
that such assessment had not been 
paid. National Exch. Bank of Ander- 
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to the existence of heirs of such other heirs. 


[§ 946] (f) Liens or Encumbrances in General.*° 
Where a person purchases real estate with knowl- 
edge of a third party’s lien or encumbrance thereon, 
or with notice of such facts as would put an ordi- 
narily prudent man on inquiry which, if pursued, 
would lead to such knowledge, such person is not 
a bona fide purchaser without notice.?* 
must examine the record for record liens, and must 
make actual inquiry as to other liens.?* 
purchaser of land has notice of any len or encum- 
brance, he is chargeable with notice of the extent 


(66, Crd ae blo 


25 


A purchaser 


Where a 


son v. Smith, 114 N.E. 881, 63 Ind. App. 
574. (3) Other cases in which facts 
were held sufficient. Pollak v. Mill- 
sap, 122 So. 16, 219 Ala. 273, 65 A.L.R. 
110; Smith y. J. R. Newberry Co., 131 
P.. 1055, 21 CallApp., 4325 “(Miller 7& 
Chaney Bank of Newell v. Collins, 234 
N.W. 550, 211 Iowa 859; L. Starks 
Co. v. Eppink, 151 N.W. 676, 185 Mich. 
233; Cooper vy. Newell, 172 S.W. 326, 
263 Mo. 190; Continental Supply Co. 
v. White, 12 P.(2d) 569, 92 Mont. 254; 
Montana Electric Co. v. Northern 
Valley Mining Co., 153 P. 1017, 51 
Mont. 266; Beall v. Beall, 135 P. 185, 
67 Or. 33; Martin v. Neblett, 7 S.W. 
123. 86 Tenn. 383; Fouse v. Gilfillan, 
32 S.E. 178, 45° W.Va. 2133 Pringdey. 
Dunn, 37 Wis. 449, 19 Am.R. 772. 


{d] Facts held insufficient to put 
purchaser on inguiry.—Rowley v. Da- 
vis, 167 P. 162, 34 Cal.App. 184; Bras- 
well v. W. H. Braswell & Son, 122 S. 
E. 78, 31 Ga.App. 706; Lennartz v. 
Quilty,- 60. NE, (913, VOT STIS ae Si. 
Am.S.R. °260; Jenkins v. Rosenberg, 
TORR We biG [att 8) S Clr Gss nel OU sos 
222, 28 L.Ed. 129]; Blue v. Hoover, 4 
Ky.L. 889; Citizens’ Bank y. Shaw, 
84 NW.) 779, 14°S.Di 197: 


{e] Notice of unusual and extraor- 
dinary transaction, which would not 
have suggested itself to a reasonably 
prudent person, will not be charge- 
able toa purchaser. Barrett v. Baker, 
37.°SIW. 130; 136. Mo. 512." Torsame 
effect Rogers v. Rawlings, 54 App.D. 
C. 361, 298 EF 683. 


{f] Extent and performance of 
duty to inquire.—(1) Where a pur- 
chaser without notice of any encum- 
brance procured an abstractor to 
make inquiry at a place where oil 
leases were filed, but where he was 
not bound to inquire, and was told 
that there was nothing on file af- 
fecting the land, he is not chargeable 
with notice of an oil lease filed there. 
Shulthis v. McDougal, 170 F. 529, 95 
ClCeAS. 605. fath V6Z CR seduces Ge meeite 
chasers of a tract from an Indian in- 
quired of him if he had ever signed 
any papers against the Jand, to which 
he replied that he had signed an oil 
lease, but thought it was no good be- 
cause the parties wanted him to sign 
new papers, which he refused to do, 
and stated that he did not know who 
the parties were. The purchasers 
then made a small payment, but re- 
fused to close the deal until they had 
procured an abstract of title showing 
the land clear. It was held that they 
had doné all that was required of 
them and were not chargeable with 
notice of a prior unrecorded lease. 
Shulthis v. McDougal, 170 F. 529, 95 
©.GrAS. 605: 

Condition and appearance of land as 
putting purchaser on notice see infra 
§ 952. 

Judgments or pending suits as no- 
tice of lien or claim see infra § 961. 


28. Reed v. Kimble, 1 Del.Co. (Pa.) 
461. 


/ 
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thereof,?® although misstated to him by the vendor,?° 
and is bound by any information which he might 
have ascertained by inquiry of the henor or encum- 
But a purchaser’s knowledge merely of 
an indebtedness that may ripen into’ a hen if the 
land be unconveyed is insufficient to charge him with 


braneer.?+ 


notice of a lien.?? 
Notice of public acts. 


charge on the property.** 


[§ 947] (g) Conditions and Restrictions.** Where 
land is purchased under a deed containing no con- 
ditions or restrictions, the purchaser is not charge- 
able with notice thereof unless the facts within his 
knowledge are sufficient to put him on inquiry,*® 


and a purchaser’s knowledge that 
was in a residential district, and 


therein were dwelling houses, was not notice of re- 
strictions precluding the construction of apartment 
But where one has notice of conditions 


houses.?® 


29. Ala.—Foster v. Stallworth, 62 
Ala. 547. 

Ind.—Martin v. Cauble, 72 Ind. 67. 

N.Y.—Skeel v. Spraker, 8 Paige 182. 

Pg.—Hunter v. Wilcox, 23 Pa.Co. 
LOW 

W.Va.—Fidelity Ins., 
Shenandoah Valley Co., 
32 W.Va. 244 

[a] Notice to purchaser that ven- 
dor owes any part of purchase money 
is sufficient to put such purchaser on 
inquiry as to the amount unpaid and 
the condition thereof as to security. 
Wilson vy. Hunter, 30 Ind. 466. 


ete., Co. v. 
9 S.H. 180, 


30. Foster v. Stallworth, 62 Ala. 
547; Skeel v. Spraker, 8 Paige (N.Y.) 
182; Beaucé v. Muter, 5 Moore P. 


C. 69, 13 Reprint 416; Taylor v. Baker, 
5 Price 306. 146 Reprint 616. 


31. Foster v. Stallworth, 62 Ala. 
547: Martin -v. Cauble, 72 Ind. 67; 
Ormes y. Weller, 52 S.W. 937, 21 Ky. 


L. 763; Hunter v. Wilcox, 23 Pa.Co. 
191. 

32. Fanning y. Belle Terre Estates, 
137 SN-Y-S. 595) 152 App Div.97 13. 

33a. Simpson v. Mathis, 3 S.E. 646, 
79 Ga. 159; Reid v. New York, 9 N.Y. 
S. 697, 56 Hun 156. 


[a] Where law creates lien and 
expressly provides that it shall exist, 
' everyone is required to take notice of 
it; the law gives the notice. Simp- 
son v. Mathis, 3 S.E. 646, 79 Ga. 159; 
Colquitt v. Simpson, 72 Ga. 501. 


[b] Illustrations.—(1) A purchas- 
er is charged with notice of the law 
authorizing the commissioner of pub- 
lic works to make a charge for sup- 
plying water a lien on the buildings. 
Reid v. New York, 9 N.Y.S. 697, 56 
Hun 156. (2) A purchaser is charge- 
able with constructive notice of pub- 
lic acts affecting the right to build 
on the front line of his premises, and 
in the absence of fraud the presump- 


tion of notice was conclusive. Nee- 
son v. Bray, 19 N.Y.S. 843. 

34. Cross references: ‘ 
Conditions and restrictions in deeds 


generally see Deeds §§ 367-469. 
Recitals in instruments as to condi- 

tions, restrictions, reservations, and 

exceptions see infra § 962 
Reservations and exeeptions in deeds 

generally see Deeds §§ 339-366. 

@5. Ga —Macon y. Dasher, 16 S.E. 
75, 90 Ga. 195. 

Iowa.—Shuler v. Independent Sand 


A purchaser is charged 
with knowledge of a public act imposing a hen or 
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or restrictions, he is chargeable with the pertinent 
facts which inquiry would have revealed, such as the 
character and extent thereof,?? or the purpose for 
which they were made.*® 
chargeable with notice of a public statute estab- 
lishing the width and use of a street so as to re- 


A purchaser is likewise 


strict “his use of the land purchased.?® 


[§ 948] (h) Authority of Alleged Agent. A pur- 
chaser from an agent without authority to sell the 


land, who has knowledge of facts sufficient to put 


ment. 


a lot purchased 
that the houses 
interest. 


aa Co., 209 N.W. 731, 203 Iowa 
134. 


Mich.—Sanborn v. McLean, 206 N. 
IW. 496° 233° Mich: 227, 60 AvEAR. J2112. 

N.Y.—Bradley v. Walker, 33 N.E. 
1079, 138 N.Y. 2915 Daylor v. Millard, 
23 N.E. 376, 118_N.Y. 244, 6°L.R.A. 
667; Schermerhorn vy. Bedell, 148 N. 
Y.S. 896, 163 App.Div. 445; Knapp v. 
IBEMUL, ey INENGSe TIOS).. 1a) ABobvey Ihr qienae 
LOA INO PES AC ONES UALS S SO) Cae) 2 
eee 104 N.Y.S. 1028, 53 Misc. 451, 

Tenn.—Ridley v. Haiman, 47 S.W. 
(2d) 750, 164 Tenn. 239. 


Eng.—Rowell v. Satchell, [1903]. 2 
@hrecila 
[a] Fact that neighboring houses 


were set back eight feet from street 
is not sufficient to charge the pur- 
chaser of a lot with notice of an 
agreement between his grantor and 
adjoining landowners to reserve an 
open space in front of their lots. 
Bradley v. Walker, -33 N.E. 1079, 138 
ING Ya29 15 


[b] Purchaser from one whose 
grantor is municipal corporation is 
not chargeable with notice of condi- 
tions in the contract between his 
grantor and the corporation not 
shown in the deed but shown in the 
minutes of the corporation. Macon 
We) Waser. NGS Ho. pom Gane Loo. 


[c] Oral representations.—The pur- 
chaser of a lot under a deed contain- 
ing no building restrictions is not re- 
quired to look up the original pur- 
chasers of the other lots in the same 
tract from the original common gran- 
tor, and learn from them what oral 
representations were made to them to 
induce them to purchase, or, on fail- 
ure so to do, to be deemed affected 
with notice of, and subjected to, re- 
strictions on the use of his premises 
based on such oral representations. 
Knapp v. Hall, 23 N.Y.S: 1109,'70 Hun 
17 [aff 42 N.E. 724, 147 N.Y. 712). 


[d] Facts putting purchaser on in- 
quiry.—(1) A purchaser by quitclaim 
deed of lots subject to restrictions, 
which had been fully understood by 
the original purchasers and generally 
advertised, is chargeable with notice 
of restrictions. Shuler v. Independ- 
ent Sand & Gravel Co., 209 N.W. 781, 
203 Iowa 134. (2) Where one pur- 
chasing a lot could not avoid noticing 
the strictly uniform residence char- 
acter given the lots by expensive 
dwellings thereon, he was thereby put 
to inquiry that his lot was subjected 


of a right or interest as a fact.41 
a purchaser of the existence of a claim is sufficient 


him on inquiry as to the lack of authority, is not a 
bona fide purchaser.*° 

[§ 949] (i) Nature of Claim or Terms of Instru- 
To affect a purchaser with constructive no- 
tice of adverse rights or equities, the information 
received need not be so full and detailed as to com- 
municate a complete description of the opposing 
It is sufficient if it asserts the existence 


Thus notice to 


to a reciprocal negative easement. 
Sanborn v. McLean, 206 N.W. 496, 233 
Mich. 227, 60 A.L.R. 1212. (3) A pur- 
chaser of a lot for business purposes 
in a high-class residence neighbor- 
hood cannot be willfully blind to facts 
indicating restrictions on the use of 
the property. Ridley v. Haiman, 47 
S.W.(2d) 750, 164 Tenn. 239. 


36. Dick v. Goldberg, 128 N.E. 723, 
295 Ill. 86 
37. Shaver v. Mermelstein, 114 A. 


788, 93 N.J.Eq. 57; Wahl v. Stoy, 66 
A. 176, 72 N.J.Eq. 607; Kingsland v. 
Puller 52) (Ns ib62) 0005 SNe You 10a 
Beach v. Jenkins, 159 N.Y.S. 652, 174 
App.Div. 823. 


[a] Rule applied.—Where all the 
houses in a given area were. one-fam- 
ily houses, a. purchaser of a lot in 
such area, under a deed restricting 
him to the erection of a two-family 
house, which should have the ap- 
pearance of a one-family house, was 
charged with notice of a community 
scheme included in deeds to others in 
the community, but not in the deed 
to him, restricting the purchaser of 
lots in such area to the erection of 
one-family houses, and may be en- 
joined from erecting a two-family 
house, although he inquired of his 
grantor and consulted city authorities 
as to whether he might build such a 
house, and houses on the plot north of 
the line of such restricted area, ad- 
joining which line on the south his 
lot was located, were all two-family 
houses, it being his duty, on observ- 
ing the uniform character of the 
houses within such area and their dif- 
ference from those immediately north 
thereof, to inform himself as to the 
reason therefor by inquiry in the im- 
mediate vicinity, and he _ having 
knowledge, from his own deed, of the 
existence of structural restrictions. 
Shoyer v. Mermelstein, 114 A. 788, 93 
N.J.Eq. 57. 


38. Hemsley v. Marlborough House 
Co., 61 A. 455, 68 N.J.Eq. 596 [rev 55 
A. 994, 65 N.J.Eq. 167]. 


39. Nelson v. Bray, 19 N.Y.S. 841. 


40. Richards v. Sutter, 125 S.w. 
1018, 94 Ark. 621; Smoot vy. Rea, 19 
Md. 398; Kirsch v. Tozier, 38 N.E. 
375, 143 N.Y. 390, 42 Am.S.R. 729; Tex- 
as Consol. Compress, ete., Assoc. v. 
Dublin Compress, etc., Co., (Tex.Civ. 
App.) 38 S.W. 404. 


41. Wahl vy. Stoy, 66 A. 176, 72 N. 
J.Eq. 607. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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to bind him, although he may not have had notice 
of the nature of the claim, if the nature of it could 
have been ascertained by inquiry.*? It is other- 
wise if the nature of the claim could not be thus 
ascertained.*® Similarly, a purchaser, with knowl- 
edge of the existence of an instrument,** such as a 
contract,** conveyance,*® or lease,** is chargeable 
with notice of its terms. On the other hand, it has 
been held that notice to. the purchaser of a building 
that a third person had a written lease of a cigar 
stand therein is not notice that the lessee had the 
exclusive right to sell cigars on the premises.*® 


[§ 950] (j) Specific Interest or Defect. Notice 
of a specifie title or interest in real property is op- 
erative as to a purchaser charged therewith in re- 
spect of the particular title or interest specified only, 
and is insufficient to put such purchaser on inquiry 
as to somé other inconsistent right.4® Similarly, no- 
tice of one defect in the title is not notice of an- 
other.®° 


[§ 951] (5) Nature and Source of Information 
in General. While it has been said that a notice to 
be binding must proceed from some person interested 


42. Poulet v. Johnson, 25 Ga. 403; 57. 
Martin v. Cauble, 72 Ind. 67; Ridge- 
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U.S.—Stanley v. 
SiCt754,1162) UiSH 255.) 40) sid: 19:60: 
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in the property,>! or from some authoritative 
source,®” the better rule is that it is not essential 
that the notice come from the party in interest or 
his agent, it being sufficient if it come otherwise, 
provided it be of such a character as is likely to 
gain credit.°? Notice given by an agent of the ven- 
dor is as effectual as if given by the vendor himself,°* 
and notice derived from a tenant in possession of 
his lessor’s claim is notice to a purchaser.®®> Dubi- 
ous or equivocal circumstances,°® or mere rumors 
or suspicion, and vague and general assertions, rest- 
ing on mere hearsay,®°? may be disregarded, and 
will not bind the conscience of the purchaser, espe- 
cially if they emanate from persons not interested 
in the property;°’ yet distinet and positive infor- 
mation cannot be disregarded because the person 
who gives it has no interest in the property to which 
it relates.°® From whatever quarter the informa- 
tion may come, it will be sufficient if it be so definite 
ag to enable the purchaser to ascertain whether it 
is authentic and sufficiently circumstantial to fur- 
nish him with a palpable elue or guide by means 
of which he may investigate the matter and ascer- 
tain the truth.°° But to what extent the purchaser 


Moore P.C. 18, 14 Reprint 204. 
[a] Reason is that such rumors 


Schwalby, 16 


way v. Holliday, 59 Mo. 444; Werner 


v. Litzsinger, 45 Mo.App. 106; Pear- 
son v. Daniel, 22 N.C. 360. 
43. Massie v. Greenhow, 2 Patt.& 


ELE Gy aa) 200. 

44. Mayfield v. Turner, 54 N.E. 418, 
180 Ill. 332. 

45. Kidder v. Flanders, 61 A. 675, 
73 N.H. 345; Krawetski v. Nowak, 152 
N.E. 323, 21 Ohio App. 429. 

46. First Nat. Bank v. Zarafonetis, 
(Tex.Civ.App.) 15 S.W.(2d) 155; Hill 
v. Murray, 56 Vt. 177; Hamilton v. 
Royse, 2 Sch.&Lef. 315. 


47. Hall v. Smith, 14 Ves.Jr. 426, 
33 Reprint 584; Brydges v. Chandos, 
- 2 Ves.Jr. 417, 30 Reprint 702. 


48. Dickey Vv. Henarie, 15 P. 464, 
Lb Orn vooL. 

49. Thompson y. Lapsley, 96 N.W. 
788, 90 Minn. 318; Rutherford Land, 
ete., Co. v. Samntrock, (Ch.) 44 A. 938 
[aff 46 A. 648, 60 N.J.Eq. 471]. 


50. Koons v. Grooves, 20 Iowa 373; 
Broussard v. West, 17 So. 476, 47 La. 
Ann. 1033; Todd v. Eighmie, 41 N.Y. 
S. 1013, 10 App.Div. 142; Allen v. An- 
derson & Anderson, (Tex.Civ.App.) 
96 S.W. 54. 


51. Barnhart vy. Greenshields, 9 
Moore P.C. 18, 14 Reprint 204. To 
same effect Parkhurst v. Hosford, 21 
F. 827. 


52. 
1 Tae AS 
167. 

53. Cox v. Milner, 23 Ill. 476; Will- 
cox v. Hill, 11 Mich. 256; Mulliken v. 
Graham, 72 Pa. 484; Butcher v. Yo- 
cum, 61 Pa. 168, 100 Am.D. 625; Poca- 
hontas Tanning Co. v. St. Lawrence 
Boom, etc., Co., 60 S.E. 890, 63 W.Va. 
685. 

[a] When notice comes from one 
not party in interest, it must be 
more positive and specific than when 
it comes from the party in interest. 
Willcox v. Hill, 11 Mich. 256. 

54 Lewis v. Bradford, 10 Watts 
(Pa.) 67. 

55. Gallion vy. McCaslin, 1 Blackf. 
(ind.) 91, 12 Am.D. 208. 

56. Kennedy v. Bridge, 250 P. 427, 
120 Okl. 51. 


Satterfield v. Malone, 35 F. 445, 
353 sMaul y. Rider, 59 Pa. 


[66 C. J.—71] 


Shulthis v. McDougal, 170 F. 529, 95 
C.C.A. 615; Satterfield v. Malone, 35 
445, 1 L.R.A.. 35; Parkhurst. v. 
Hosford, 21 F. 827; Flagg v. Mann, 9 
F.Cas.No. 4,847, 2 Sumn, 486. 
Ark.—Adler-Goldman Commission 
ae v. Clemons, 41 S.W. 417, 64 Ark. 


caer aa vy. Livingston, 3 Del.Ch. 


Fla.—Hopkins v. O’Brien, 49 So. 
936, 57 Fla. 444, 
Ga.—Williams v. Smith, 57 S.E. 


801, 128 Ga. 306; Ratteree v. Conley, 
een 153; Black v. Thornton, 31 Ga. 

Tll.—Slattery v. Rafferty, 93 Il. 
277; Pittman v. Sofley, 64 Ill. 155. 

Ind.—Boling v. Howell, 93 Ind. 329; 
Catherwood, v. Watson, 65 Ind. 576; 
Foust v. Moorman, 2 Ind. 17. 
; Rowe Wwe gon v. Miller, 16 Iowa 
ital 

Ky.—Hutcherson v. Louisville & 
N. R. Co., 57 S.W.(2d). 12, 247 Ky. 317. 
an eee v. Hill, 11 Mich. 

6. ~ 

Miss.—Clark v. Dorsett, 128 So. 79, 
157 Miss. 365; Loughridge & Bogan 
v. Bowland, 52 Miss. 546. 

N.H.—Bell v. Twilight, 18 N.H. 159, 
45 Am.D. 367. 

N.Y.—Hilts v. Stroh, 112 N.Y.S. 30, 
127 App.Div. 944. 

Or.—Raymond v. Flavel, 40 P. 158, 
2ieOry 219s 


Pa.—Bugbee’s Appeal, 1 A. 273, 110 


Pa. 331; Hottenstein v. Lerch, 104 
Pa, 454-. Maul v. Rider, 59 Pa. 167; 
Jaques v. Weeks, 7 Watts 261; Ar- 


thurs v. Bascom, 28 Leg.Int. 284. 


Tenn.—King v. Travis, 4 Hayw. 
280; Rutherford vy. Jenkins, (Ch.A.) 
54 S.W. 1007. 

Tex.—Martel v. Somers, 26 Tex. 551. 

W.Va.—Pocahontas Tanning Co. v. 
St. Lawrence Boom, etc., Co., 60 S.E. 
890, 63 W.Va. 685; Connell vy. Con- 
nell, 9 S.E. 252, 32 W.Va. 319. 

Wis.—Lamont y. Stimson, 5 Wis. 
443; Parker v. Kane, 4 Wis. 1, 65 Am. 
D. 283. 

Eng.—Barnhart v. Greenshields, 9 


and statements do not furnish any 
positive information, any tangible 
clew, by the aid of which the pur- 
chaser may commence and success- 
fully pursue an inquiry, and thus dis- 
cover the real truth. Raymond v. 
Flavell, 40 P. 158, 27 Or. 219. 

[b] Reputed ownership in neigh- 
borhood of land by parties claiming 
under a prior unrecorded deed can- 
not be regarded as notice to subse- 
quent grantees not living in the 
neighborhood. Hopkins vy. O’Brien, 49 
So. 936, 57 Fla. 444. 

58. U.S.—Parkhurst v. Hosford, 
21 F. 827; Flagg v. Mann, 9 F.Cas.No. 
4,847, 2 Sumn. 486. 

Mo.—Morrison v, 
994, 145 Mo. 282. 

Ohio.—Woodworth v. Paige, 5 Ohio 
St 70% 


Pa.—Mulliken v. Graham, 72 Pa. 
were Arthurs v. Bascom, 28 Leg.Int. 


Juden, 46 S.W. 


Ont.—McNames v. Phillips, 9 Grant 
@he 344; 

See also Willcox v. Hill, 11 Mich. 
256 (holding that, when the notice 
comes from a person not a party in 
interest, it Should be required to be 
more positive and specific). 

59. Cal.—Lawton vy. Gordon, 37 
Cal. 202. 


eA ele ery, Vv. aRafferty, .93) BH: 


Ky.—Currens v. Hart, Hard. 37; 
ie v. Morton, 63 S.W. 286, 23 Ky.L. 

Tex.—Martel v. Somers, 
Bowe 

Ont.—McNames v. Phillips, 9 Grant 
Ch. 314. 


265 Tex. 


60. Ill.—Pittman v. Sofley, 64 Ill. 
Lb oe 

Miss.—Rowan y. Adams, Sm.&M. 
Ch. 45. 


Or.—Raymond vy. Flavel, 40 P. 158, 
We OKe e2h9s 


Tex.—Martel v. Somers, 26 Tex. 
551. 

Va.—Massie vy. Greenhow’s Adm’r, 
2 Patt.&H. (Va.) 255. 


And see supra § 938. 
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is charged with notice of a claim and its character 
is regulated, to some extent, by the interest of the 
person making the communication.* 


[§ 952] (6) Condition or Appearance of Land.°? 
The law imputes to a purchaser of land all infor- 
mation which would be conveyed to him by an actual 
and when a person pur- 
chases property where a visible state of things 
exists which could not legally exist without the prop- 
erty being subject to some burden, he is taken to 
have notice of the nature and extent of that bur- 
Thus a purchaser of land over which a tel- 
ephone line has been constructed under a parol h- 
cense from the vendor, such line being open and 
od with notice of the tele “phone com- 


view of the premises ;°* 


den.°+ 


visible, i is charg 


pany’s right to maintain the line.®® 
who purchases land over which is a clearly defined 
railroad grade,®® or over which a railroad is being 
maintained and operated,®* is put on inquiry as to 
the rights of the railroad company, and takes the 


[a] Where purchaser is told that 
another has “some sort of a claim to 
it,” it is sufficient to put him on in- 
quiry. Rowan v. Adams, Sm.&M.Ch. 
(Miss.) 45. 


61. Wahl v. Stoy, 66 A. 176, 72 N. 
J.Eq. 607. 
[a] For example (1) information 


given by a third person having no in- 
terest in the matter, who, after stat- 
ing the charge on the subject matter, 
also declares that it has been aban- 
doned or no longer exists, the pur- 
chaser may generally rely on the 
whole communication, and unless 
there is some special reason for be- 
lieving the statement regarding the 
encumbrance, and rejecting that which 
relates to its discharge, the purchas- 
er may rely on the whole statement. 
Wahl v. Stoy, 66 A. 176, 72 N.J.Ea. 
607. (2) Buta different rule prevails 
where the representation is made by 
the vendor or person parting with an 
interest in the subject matter, and 
where such person admits some out- 
standing claim on, or equity in, the 
proper y, his further declaration that 
the defect has been cured or the equi- 
ty destroyed will not warrant the pur- 
chaser in relying on this explanation 
or contradiction, for the informant is 
under a strong personal] interest to 
misrepresent or conceal the real facts, 
Wahl v. Stoy, supra. 
62. As constructive notice of: 


Conditions or restrictions see supra 
§ 947 note 35[a], [d] (2), (3). 
Mechanics’ liens see Mechanics’ Liens 

§ 451. 

63. Ralph v. Clifford, 112 N.E. 482, 
224 Mass. 58; Scott v. Mississippi 
Eastern R. Co., 99.So. 505, 185 Miss. 
49; Heck v. Morgan, 106 S.E. 413, 88 
W.Va. 102. 

[a] Purchaser is charged with no- 
tice of “what appears upon the sur- 
face of the earth.’”-—Ralph v. Clifford, 
112 N.E. 482, 483, 224 Mass. 58. 

64. Cal.—Myers v. Kenyon, 
$88, 7 Cal.App. 112. 


Iowa.—Brown v. Honeyfield, 116 N. 
W. 731, 139 Iowa 414. 


Ky.—Burke v. Trabue’s Ex’x, 126 
SAW lady lev wisv, bSOl Burton’ vy, 
Shotwell, 13 Bush 271. 


N.J.—Schwoebel v. Storrie, 74 A. 
969, 76 N.J.Eq. 466; Atlantic City v. 
New Auditorium Pier Co., 53 A. 99, 
63 N.J.Eq. 644. 

N.Y.—Matter of Hollister, 89 N.Y. 
S. 518, 96 App.Div. 501 {aff 72, N.E. 


93 P. 
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Similarly, one 


Suits.72 


1148, 180 N.Y. 518]. 

a. deer’s Adm’r v. Updeegraff, 
69 Pa. 110; Baltimore, ete., R. Co. v. 
Black, 24 Pa.Dist. 490, 43 Pa.Co. 66; 
Pennsylvania Sav. Fund, etc., Assoc. 
v. Jones, 15 Pa Dist. 418, 31 Pa.Co. 
387; Hunter v. Wilcox, 23 Pa.Co. 191; 
Weidner v, Dauth: 21 Pa.Co. 440; Man- 
beck v. Jones, 21 ’Pa.Co. 300. 


Tex.—Uvalde Co. v. Tribble, 
App.) 292 S.W. 982°. [error 
(Commn.App.) 300 S.W. 23]. 


ee as oe v. Seckham, 11 Ch.D. 


(Civ. 
dism 


[a] Lien for improvements.—(1) 
Where real estate in a city abutting 
on an improved street is purchased, 
there is no merit in the claim of the 
purchasers that they had no knowl- 
edge or notice that the cost of the im- 
provement remained unpaid, or that 
there was a claim against the prop- 
erty therefor, entitling them to be 
protected as bona fide purchasers, the 
improvement itself being patent to 
all who saw the lots, and whether or 
not it had been paid for being easily 
ascertainable by proper inquiry. Mat- 
ter of Hollister, 89 N.Y.S. 518, 96 Apn. 
Div. 501 [aff 72 N.E. 1148, 180 N.Y. 
518]. (2) A person is put on in- 
quiry by facts which, if followed up, 
would have shown a paving lien, 
where paving was being done when 
he bought the property. Uvalde Co. 
v.. Tribble, (Tex.Civ. App.) 292 S/W. 
932 [error dism (Commn.App.) 300 S. 
W. 23). 


Cross references: 
Notice of: 
Dedication to public use see Dedica- 
tion § 139. 
et Gre Serene see Hasements 


Possession of land as notice see infra 
§§ 1011-1030. 


65. Lashley Telephone Co. v. Dur- 
bin, 228 S.W. 428, 190 Ky. 792: Car- 
rollton Telephone’ Exch. Co. v. Spicer, 
bas S.W. 827, 177 Ky. 340, L.R.A. 19184 
5 


66. Chicago, etc., R. Co. v. Wright, 
38 N.E. 1062, 153 uF 307; Indiana, 
ete., R. Co. v. McBroom, 15 N.E. 831, 
114 Ind. 198. See also Young v. Hala- 
han, Ir.R. 91 Eq. 70. 


67. Ark.—Campbell v. Southwest- 
ern Telegraph & Telephone Co., 158 S. 
W. 1085, 108 Ark. 569. 


Iowa.—Merchants’ Union  Barb- 
Wire Co. v. Chicago, ete., R..Goa:; 44 
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land subject to all claims and equities of which in- 
quiry would have given him information; and this 
is true notwithstanding the road bed oceupies but 
a small portion of the right of way,°* although the 
construction of a railroad track would not affect 
purchasers of land one hundred and thirty-two feet 
from the track with notice that the railroad com- 
pany claimed title to such land,®® and the exist- 
ence of a railroad track owned by an elevator com- 
pany is not notice of any right of a railroad com- 
pany to the land on which the track is located.’° 
‘he condition of land and the acts of third persons 
thereon do not constitute notice to a subscqu_nt pur- 
chaser of their rights in the land where such con- 
dition and acts are not incompatible with the ven- 
dor’s ownership in fee." 


[§ 953] (7) Judgments or Decrees and Pending 
At common law, the mere pendcney of an 
action charged a purchaser of the property in- 
volved with notice of the rights of the parties as 


N.W. 900, 79 Iowa 613. 


Mich.—Michigan Cent. R. Co. v. 
Chicago, etc., \R. Co., 93 N.W. 882, 132 
Mich. 324. 

Miss.—Scott v. Mississippi Eastern 
Ry. Co., 99 So. 505, 185 Miss. 49; Tlli- 
nois Cent. R. Co. v. Sanders, 46 So. 
241, 93 Miss. 107. 


S.C.—Southern R. Co.-Carolina Div. 
v. Howell, 60 S.E. 677, 79 S.C. 281; 
Harman v. Southern R. Co., 51 S.E. 
6389, 72 S.C) 228. 


6S. Dennis v. Northern Pac. R. Co., 
55 P. 210, 20 Wash. 320, 334. 


“It is a matter of common knowl- 
edge that the right of way of railroad 
companies is not limited to the 
amount of land actually occupied by 
their tracks; and it seems to us that 
purchasers of any porticn of the right 
of way which was granted by public 
statute were put upon inquiry con- 
cerning the equitable title to such 


land.” Dennis v. Northern Pac. R. 
Co., supra. 
69. 5 Gulf; ete:,, Ryz, Co2wiGilla2s 


S.W. 142, 5 Tex.Civ.App. 496 [aff 24 
S.W. 502, 86 Tex. 284]. 


[a] Whero rigit cf way granted is 
of no definite width, the adverse pos- 
session indicated by the company’s 
track would, on its face, be confined 
to that amount of land which the com- 
pany could acquire as a right of way 
by condemnation proceedings, which 
would be “reasonably necessary for 
the convenient use and maintenance of 
the railway in the customary mode.” 
Gulf, ete., R: Co. v. Gill, 23 S°W..142; 
5 Tex.Civ. App. 496 [aff 24S. W. 502, 86 
Tex. 284]. 


70. Cleveland, C., C. & St. L. Ry. 
Cony Beck, 139 N.E. 705, 84 nde 


71. Walker v. Dwelle, 
957, 187 Iowa 1384. 


[a] Illustration. — Grantees of 
lands from which the owner of a dam 
on other land took gravel were not 
charged with notice of the latter’s 
right by grant to take such gravel to 
repair the dam, as noth‘ng in his use 
or that of the public generally indi- 
eated that the use of the gravel pit 
belonged to any other than the owner 
in fee. Walker v. Dwelle, 175 N.W. 
957, 187 Iowa 1384. 


72. Recitals in instrmment as to 
actions, judgments, or decrees see in- 
fra § 961. 


175 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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finally determined by the judgment or decree,** but 
in most jurisdictions this rule has been changed 
by statute, and a purchaser is not charged unless 
a notice of his lis pendens appears of record.** But 
where a statute provides that a judgment shall cre- 
ate and establish a lien on the real property of the 
judgment debtor, the judgment imparts notice of 
such lien,7® although the rendition of a judgment 
against a vendor after the sale is not of itself suf- 
ficient notice to preclude the purchaser from paying 
to the vendor the amount of the purchase money.‘® 
So the purchaser of land in which there is a lien 
of a judgment against two persons, one of whom 
is a surety, is put on inquiry as to the equity of the 
surety.77 But it has been held that the proceed- 
ing and orders of a county court in reference to a 
sale of land by an administrator,*® or the records 
of the county commissioners’ court in proceedings 
to sell county lands,7® do not constitute constructive 
notice to subsequent purchasers. There can be no 
innocent purchas-r under a judgment which is void 
on its face.8° Where the name in which the title 
stands varies from the name in which the judgment 
was taken, the judgment does not operate as notice 
to a bona fide purchaser.*t This rule is applied 
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other had constructive notice through 
a sheriff's deed based thereon. 


[66 C.J.] 11238 


where there is a mistake in the first name®? or in the 
middle initial,’* or where the middle initial is omit- 
ted.84 


Effect of reversal of decree.8®> Where a decree 
affecting title to property has been rendered by a 
court of equity, the right of a purchaser who buys 
in good faith, relying on the decree, before a writ 
of error is sued out or other action taken to avoid 
it, will be protected, notwithstanding the decree is 
afterward reversed.*® 


Findings of court. Where suit is brought to set 
aside a deed, the findings of the chancellor disclos- 
ing complainant’s equitable rights constitute notice 
to a purchaser of the property, although the suit 
was dismissed for variance.®* 


[§ 954] (8) Recitals in Instruments Relating to 
Title’s—(a) Contract of Sale. A contract purchas- 
er of land is put on notice of the extent of the ven- 
dor’s title as disclosed by the terms of the contract.*® 


[§ 955] (b) Instruments in Chain of Title Gen- 
era'ly—aa. Statement of Rule. One claiming title 
to lands is chargeable with notice, not only of every 
matter affecting the estate which appears in his 
deed,®® but also, as a general rule, of matters which 


29. Burton v. Freund, 220 N.W. 


Cush- | 672, 243 Mich. 679; Central Pac. Ry. 


73. See Lis Pendens § 1. 
~74. See Lis Pendens §§ 44, 93 et 
seq. 


Cancellation of lis pendens as af- 
fectinge rights of purchasers sce Lis 
Pendens § 85. 

75. U.S.—McArthur v. Scott, 5 S. 
Ct. 652, 113 U.S. 340, 28 L.Ed. 1015. 

Cal.—Carpenter v. Lewis, 50 P. 925, 
119 Cal. 18. 

Jll.—Anthony v. Wheeler, 22 N.E. 
494, 130 Ill. 128, 17 Am.S.R. 281; Bour- 
land v. Peoria County, 16 Ill. 538. 

Ind.—Keesling v. Doyle, 35 N.E. 126, 
8 Ind.App. 43. 

Iowa.—Marshall_ v. 
Greene 363. 

Ky.—Kelly v. Bramblett, 81 S.W. 
249, 26 Ky.L. 167. 

Mo.—Boyd v. Ellis, 18 S.W. 29, 107 
Mo. 394. 

N.C.—Crouch v. Crouch, 76 S.E. 482, 
160 N.C. 447. j 

Or.—Seaweard v. De Armond, 198 P. 
916, 101 Or. 30: 

Tex.—Haines v. West, 105. S.W. 
1118, 101 Tex. 226, 130 Am.S.R. 8329. 

Wash.—yYoung v. Davis, 97 P. 506, 
50 Wash. 504, 126 Am.S.R. 910. 

[a] Mllustration.—-One purchasing 
land after a judgment validating a 
reclamation district assessment there- 
on is charged with notice of the lien 
imparted by such judgment. Recla- 
mation Dist. 785 v. Lovdal Bros. Co., 
183 P. 598, 42 Cal.App. 271. 

[b] Tax judgment.—One who pur- 
chased without knowledge of a tax 
sale is not an innocent purchaser, 
where he had notice of the tax judg- 
ment which could have been enforced 
as an existing lien. Boyd v.. Ellis, 18 
S.W. 29, 107 Mo. 394. 

[c] Decree in partition (1) is a 
public record, and notice to purchas- 
ers of the particular lots contained 
in the shares. Marshall v. McLean, 
3 Greene (Iowa) 363. (2) Notice to 
purchaser at partition sale generally 
see Partition § 802. 


[d] Fact that judgment was so 
imperfectly indexed as not to be con- 
structive notice of a lien was imma- 
terial, where one of the parties con- 
cerned had actual notice of it, and the 


McLean, 3 


ine v. Edwards, 25 N.W. 940, 68 Iowa 
o. 

Lien of judgment as affecting sub- 
sequent purchasers generally see 
Judgments § 928. 


Statutory requirements as lien of 
judgments see Judgments §§ 880-889. 


Pea Baldwin v. Thompson, 15 Iowa 
77. Johnson v. Young, Carson & 


Bryant, 20 W.Va. 614. 


78. Robertson v. Wheeler, 44 N.E. 
870, 162 Ill. 566; Anthony v. Wheel- 
er, 22 N.E. 494, 130 Ill. 128, 17 Am. 
SERP 2st 


79. Bourland y. Peoria County, 16 
Ti). 538. 
€0. Pearce v. Heyman, (Tex.Civ. 


App.) 158 S.W. 242. 

81. Grundies v. Reid, 107 Ill. 304; 
Thomas v. Desney, 10 N.W. 315, 57 
Iowa 58; Crouse v. Murphy, 21 A. 358, 
a Pa.-335, 23 Am.S.R. 232, 12 L.R.A. 


Sufficiency of names and descrip- 
tior. of parties to create lien see 
Judgments § 888. 


82. Grundies v. Reid, 107 Ill. 304; 
Thomas v. Desney, 10 N.W. 315, 57 
Iowa 58. 
ee Massey v. Noon, 1 Pa.Super. 
198. 

€4. Crouse v. Murphy, 21 A. 358, 


140 Pa. 335, 23 Am.S.R. 2382, 12 L.R.A. 
58; Wood v. Reynolds, 7 Watts & S. 
(Pa.) 406. 

85. Effect of reversal on rights ac- 
quired bona fide by third person see 
Appeal and Error § 3251. 

86. Kuzak v. Anderson, 108 N.E. 
662, 267 Ill. 609. 

[a] Where no supersedeas was is- 
sted, the suing out of a writ of error 
to review a decree affecting title to 
property was not notice to an innocent 
purchaser from the prevailing party 
until after reversal and remand. 
Kuzak v. Anderson, 108 N.E. 662, 267 
Ill. 609. 

87. Leahy v. Nolan, 103 N.E. 546, 
262 Pll. 219. 

88. Recitals in conveyance as no- 
tice of vendor’s lien see infra § 1144. 


Co. v. Tarpey, 168 P. 554, 51 Utah 107, 
1 ALUa rou. 


[a] Illustrations. — (1) A land 
contract which, after describing the 
property, recited, ‘Also all rights par- 
ties of the first part have in and to 
the east half of the alley lying west 
of and adjoining said premises, which 
alley was vacated by the common 
council,” was sufficient to put the pur- 
chaser on inquiry respecting the ven- 
dor’s title to the vacated alley. Bur- 
ton v. Freund, 220 N.W. 672, 243 Mich. 
679. (2) A purchaser under a con- 
tract of sale by T, which referred to 
the land as the land of a railway com- 
pany, was conclusively presumed to 
know of the railway company’s own- 
ership or interest. Central Pac. Ry. 
Co. v. Tarpey, 168 P. 554, 51 Utah 107, 
te An iis: Pcatteoe 


906. U.S.—Mathis v. 
24 F.(2d) 951. 


Ark.—Wilson v. Biles, 287 S.W. 373, 
Vil eArk. 912; 


Ga.—Stubbs v. Glass, 84 S.E. 126, 
143 Ga. 56. 


Iowa.—Bunker v. Davenrort & Tip- 
ton Telephone Co., 197 N.W. 901, 197 
Iowa 657. 


Me.—Hayden v. Joseph, 122 A. 552, 
123 Me. 211. 
_ N.J.—Lembeck & Betz Eagle Brew- 
ing Co. v. Barbi, 106 A. 552, 90 N.J.Eq. 
373 [aff 109 A. 925, 91 N.J.Hq. 533]. 


N.Y.—Granby Pulp & Paper Co. v. 
City .of Fulton, 179 N.Y:S. 205, 189 
App.Div. 521. 


Tex.—Savage v. Cowen, (Commn. 
App.) 33 S.W.(2d) 433 [aff (Civ.App.) 
19 S.W.(2d) 175]; Rogers v. White, 
(Civ.App.) 194 S.W. 1001. 


[a] Rule applied—(1) Where a 
lease containing a covenant to renew 
was on record, the purchaser by deed 
expressly excepting the lease from the 
eovenants of warranty had notice of 
the terms of the lease and was bound 
by such covenant. Hayden v. Joseph, 
122A. 552, 123 Me. 211.) (2) Aj gran- 
tee is not an innocent purchaser for 
value where previous deeds to him 
of other nearby land described the 
tract in question as belonging to an- 
other than his grantor. Rogers v. 


Hemingway, 
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appear on the face of any deed forming an essential 
link in the chain of instruments through which he 


White, (Tex.Civ.App.) 194 S.W. 101. 
(3) Where, after giving a voluntary 
deed conveying a life estate with a 
remainder, the grantor gave a deed 
reciting the execution of the volun- 
tary conveyance, the second grantee 
took with actual notice and acquired 
no title as against the remaindermen. 
Stubbs v. Glass, 84 S.E. 126, 143 Ga. 
56. 


Estoppel to deny truth of recitals in 
deed see Estoppel:-§§ 68-86. 

91. U.S.—Rogers v. Jones,~40 F. 
(2d) 333; Page v. Natural Gas & Fuel 
Co., 35 F.(2d) 462; Byram v. Chicago, 
St. P., M. & O. Ry. Co., 21 F.(2d)-388; 
John L. Roper Lumber Co. v. Hinton, 
269 KF. 574 [aff 260 F. 996]; Reeves v. 


Vinacke, 20 F.Cas.No. 11,663, 1 Mc- 
Crary 213. 
Ala.—Michie v. Nebrig, 134 So. 665, 


223 Ala. 175; Dewyer v. Dover, 133 So. 
581, 222 Ala. 543; Wittmeir v. Leon- 
ard, 122>So. 330, 319 Ala. 314; Empire 
Land Co. v. Sanford, 118 So. 563, 218 
Ala. 318; Bank of Hartford v. But- 
falow, 117 So. 183, 217 Ala. 583; Smith 
v. Harbaugh, 112 So. 914, 216 Ala. 202; 
Marsh v. Marsh, 112 So. 189, 215 Ala. 
571; Larkin v. Haralson, 66 So. 459, 
189 Ala, 147; Tennessee, etc., R. Co. 
v. East Alabama R. Co., 73 Ala. 426; 
Corbitt v. Clenny, 52 Ala. 480; Burch 
v. Carter, 44 Ala. 115. 

Ariz.—Costello v. Graham, 
336, 9 Ariz. 257. 


Ark.—Robertson v. American Inv. 
Co., 279 S.W. 1008, 170 Ark. 413; 
White v. Moffett, 158 S.W. 505, 108 
Ark. 490; Abbott v. Parker, 147 S.W. 
70, 103 Ark. 425; Thompson v. Bowen, 
113 S.W. 26, 87 Ark. 490; Gaines v. 
Summers, 7 S.W. 301, 50 Ark. 322; 
Hardy v. Heard, 15 Ark. 184. 


Cal.—Rea v. Haffenden, 48 P. 716, 
116 Cal.-596. 


Ga.—Hitcheock vy. Hines, 
UO VAS Ganke il. 

Ill.—Stager v. Crabtree, 52 N.E. 
Sse Lae Lil 59) Mharever  v.- Mutual 
Union Loan, etc., Assoc., 33 N.E. 946, 
146 Ill. 283. 

Ind.—State v. Davis, 96 Ind. 539; 
Hazlett v. Sinclair, 76 Ind. 488, 40 
Am.R. 254; Larrance v. Lewis, 98 N. 
BE. 892, 51 Ind.App. 1. 


Iowa.—Wagle v. Iowa State Bank, 
156 N.W. 991, 175 Iowa 92; Huber v. 
Bossart, 29 N.W. 608, 70 Iowa 718; 
State v. Shaw, 28 Iowa 67. 


Kan.—Frazier v. Jeakins, 68 P. 24, 
64 Kan. 615, 57 L.R.A. 575; Knowles 
vy. Williams, 48 P. 856, 58 Kan. 221. 


Ky.—Charles v. Whitt, 218 S.W. 994, 
187 Ky. 77; Hyde Park Supply Co. v. 
Peck-Williamson Heating & Ventilat- 
ing Go., 195 S.W. 1115, 176 Ky. 513 
[mod on reh 197 S.W. 391, 176 Ky. 
656]; Deskins v. Big Sandy Co., 89 
S.W. 695, 121 Ky. 601, 28 Ky.L. 565; 
Bailey v. Southern R. Co., 60 S.W. 631, 
61 S.W. 31, 112 Ky. 424, 23 Ky... 1397; 
Honore’s Bx’r vy. Bakewell, 6 B.Mon. 
67, 43 Am.D. 147; Hackwith v. Dam- 
ron, 1 T.B.Mon. 235; Shuttleworth v. 
Kentucky Coal, etce., Co., 61 S.W. 1018, 
22 Ky.L. 1806. 

La.—See Heirs of Dohan v. Mur- 
dock, 6 So. 131, 41 Lia.Ann, 494. 

Me.—Bailey v. Coffin, 99 A. 447, 115 
Me. 495. 

Md.—Green v. Early, 39 Md. 223. 

Mich.—Kerschensteiner v. North- 
ern Michigan Land Co., 221 N.W. 322, 
244 Mich. 403; Houseman v. Gerken, 
203 N.W. 841, 231 Mich. 253; McKay 
v. Williams, 35 N.W. 159, 67 Mich. 547, 


80 P. 


85 S.E. 
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11 Am.S.R. 597; Fitzhugh v. Barnard, 
12 Mich. 104; Mason y. Payne, Walk. 
459. 


y Minn.—Daughaday v. Paine, 6 Minn. 
43. 


Miss.—Spellman vy. McKeen, 51 So. 
914, 96 Miss. 693 [suggestion of er- 
ror, overr (51, (So. W0397; TStovall v: 
Judah, 21 So. 614, 74 Miss. 747; Gulf 
Coast Canning Co. v. Foster, 17 So. 
683; Deason v. Taylor, 53 Miss. 697; 
Gordon v. Sizer, 39 Miss. 805; Wailes 
v. Cooper, 24 Miss. 208; Chew v. Cal- 
vert, Walk. 54. 


Mo.—Luker v. Moffett, 38 S.W.(2d) 
1037; 327 Mo. 929; Morgner v. Hun- 
ing, 232 S.W. 88; Gross v. Watts, 104 
S.W. 30, 206 Mo. 373, 121 Am.S.R. 662; 
Wreeman yv. Moffitt, 25 S.W.. 87, 119 
Mo. 280; Mason v. Black, 87 Mo. 329; 
Tydings v. Pitcher, 82 Mo. 379. 


Mont.—Piccolo y. Tanaka, 253 P. 
890, 78 Mont. 445. 


Neb.—Lyon v. Gombert, 88 N.W. 
774, 68 Neb. 630 [error dism 23 S.Ct. 
853, 189 U.S. 508, 47 L.Ed. 922]. 

N.J.—Mitchell v. D’Olier, 53 A. 467, 
68 N.J.Law 375, 59 L.R.A, 949; Paul 
v. Kerswell, 37 A. 1102, 60 N.J.Law 
2135 HROLMEN.§ Rea, 2 VAs 905 2x0cINE dD. 
Law 264; Chandley v. Robinson, (Ch.) 
75 A. 180; Sea Grove Bldg. Assoc. v. 
Parsons, (Ch.) 17 A. 834; Maturi v. 
Fay, 126 A. 170, 96 N.J.Eq. 472° {aff 
129 A. 185, 98 N.J.Eq. 377]; Gosman v. 


Pfistner, 838 A. 781, 80 N.J.Eq. 432; 
Van Doren y. Robinson, 16 N.J.Eq. 
256. 


N.Y.—Sweet v. Henry, 67 N.E. 574, 
175 N.Y. 268; Jenks v. Quinn, 33 N.E. 
376, 187 N.Y. 223; Cambridge Valley 
Bank v. Delano, 48 N.Y. 326; Acer 
v. Westcott, 46 N.Y. 384, 7 Am.R. 355 
[rev on another ground 1 Lans. 193]; 
Barber v. Rowe, 193 N.Y.S. 157, 200 
App.Div. 290; Schnitzer v. Bernstein, 
103 N.Y.S. 860, 119 App.Div. 48; Bent- 
ly v. Garner, 60 N.Y.S. 1056, 45 App. 
Div. 216; Bendheim v. Morrow, 25 N. 
Y.S. 900, 73 Hun 90; Wilson v. Marion, 
25 N.Y.S. 1066, 72 Hun'639; Whistler 
v. Cole, 143 N.Y.S. 478, 81 Misc. 519 
[aff 146 N.Y.S. 1118, 162 App.Div. 
920]; Anderson vy. Connor, 87 N.Y.S. 
449, 43 Misc. 387; Knapp v. Hall, 23 
INEM SSS AS 

N.C.—Smith v. Fuller, 67 S.E. 48, 
152 N.C. 7; Holmes v. Holmes, 86 N. 
@ fae: Christmas v. Mitchell, 38 N. 


Okl.—Jonas v. Dunn, 270 P. 46, 132 
Okl. 204; Missouri State Life Ins. Co. 
v. Kees, 242 P. 159, 115 Okl. 185; Mul- 
ler v. McCann, 151 P. 621, 50 Okl. 710; 
Creek Land & Improvement Co. v. 
Davis, 115 P. 468, 28 Okl. 579. 


Pa.—Fidelity-Philadelphia Trust 
Co. v. Lehigh Valley Coal Co., 143 A 
474, 294 Pa. 47; In re Mulholland’s 
Estate, 73 A. 932, 224 Pa. 5386, 132 
Am.S.R. 791; Ogden v. Porterfield, 34 
Pa. 191; Detwiler v. Coldren, 101 Pa. 
Super. 189. See Schuylkill, etc., Imp., 
etc., Co. v. McCreary, 58 Pa. 304 (hold- 
ing that acceptance of a deed by the 
grantee makes its recitals evidence 
against him, although not recorded, 
but not against a bona fide purchaser 
from the grantee). 


Philippine.—Dominisag v. Mancilla, 
20 isco ee es 248. 


ui Ae Campbell, 119 S.E. 


s.c.— 
186, 126 we. 
aceon v. Sowder, 114 S.w. 
484, 121 Tenn. 132; Kansas City Land 
Cor. Leet: S.W. 797, 87 Tenn. 589, 
5 LRA. 45; Pulliam v. Wilkerson, q 
Baxt. 611. 
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deraigns title,®+ and of whatever matters he would 
have learned by any inquiry which the recitals in 


Tex.—Davidson v. Ryle, 124 S.W. 
616, 125 S.W. 881, 103 Tex. 209; Wag- 
Zoner v. Dodson, 73 S.W. 517, 96 Tex: 
415 [rev (Civ.App.) 71 S.W. 400]; 
Kirby. v., Bstill,12' (SW. 80%, 75, Dexe 
484; Peters v. Clements, 46 Tex. 114; 
McRimmon vy. Martin, 14 Tex. 318; 
Elliott v. Wallace, (Commn.App.) 59 
S.W.(2d) 109 [aff (Civ.App.) 42 S.W. - 
(2d) 1058]; Texas Co. v. Dunlap, 
(Commn.App.): 41 S.W.(2da) 42. [aff 
(Civ.App.) 21 S.W.(2d) 707, and reh 
den (Commn.App.) 43 S.W.(2d) 92]; 
Hill v. Stampfli, (Commn.App.) 290 
S.W. 522 [rev (Civ.App.) 284 S.W. 
237]; Bolton v. Baldwin, (Civ.App.) 
57 S.W.(2d) 957; Mills v. Snyder, (Civ. 
App.) 8 S.W.(2d) 790; City of Dallas 
v. Rutledge, (Civ.App.) 258 S.W. 534; 
Alexander= v. Harris, (Civ.App.) 254 
S.W. 146; Fidelity Lumber Co. v. 
Adams, (Civ.App.) 230 S.W. 177; Wal- 
lace v. Hoyt, (Civ.App.) 225 S.W. 425; 
Padgitt v. Still, (Civ.App.) 192 S.W. 
1110; Cleveland v. Stanley, (Civ.App.) 
177 S.W. 1181; Miller v. Flattery, 
(Civ.App.) 171 S.W. 253 [error dism 
212 S.W. 932]; Loomis v. Cobb, (Civ. 
App.) 159 S.W. 305; Hawkins v. Pot- 
ter, 130 S.W. 643, 62 Tex.Civ.App. 125; 
Carlisle v. King, (Civ.App.) 122 S.W. 


58d [aff 133 SiW.n241, 103. Lex. 620% 
reh den 133 S.W. 864]; Nelson vy, 
Brown, (Civ.App.) L411, oSaw. 106s 


Houston Ice, ete., Co. v. Henson, (Civ. 
App.) 93 S.W. 713; King v. Summer- 
ville, (Civ.App.) 80 S.W. 1050 [aff 83 
S.W. 680, 98 Tex. 332]; O’Mahoney vy. 
Flanagan, 78 S.W. 245, 34 Tex.Civ.App. 
244; Texas Tram, etc., Co. v. Gwin, 
67 S.W. 892, 68 S.W. 721, 29 Tex.Civ. 
App. 1; De Bajligethy v. Johnson, 56 
S.W. 95, 23 Tex.Civ.App. 272; O’Connor 
v. Vineyard, (Civ.App.) 43 S.W. 55 
[rev on other grounds 44 S.W. 485, 91 


Tex. 488]; Garrett v. Parker, (Civ. 
App.) 39 S.W. 147; Moore v. Scott, 
(Civ.App.) 38 S.W. 394. 


Va.—Robinson vy. Crenshaw, 5 S.E._ 
222, 84 Va. 348; Argenbright v. Camp- 
bell, 3 Hen.&M. (138 Va.) 144, 


W.Va.—Pocahontas Tanning Co. v. 
St. Lawrence Boot, ete., Co.) 60 SEs 
890, 63 W.Va. 685 


Wis.—Pringle v. Dunn, 37 Wis. 449, 
19) "AwmeR 77 2: 


Eng.—Wilbraham v. Livesey, 18 
Beav. 206, 52 Reprint 81; Butler v. 
Portarlington, TUCO n a Das 1 Dr.&War. 
20, 4 Ir-Eqis1; West v- Reid, 2 Hare 
249, 24 Eng.Ch. 249, 67 Reprint 104; 
Vaughan v. Magill, 12 Ir.Eq. 207: 
Walter v. Maunde, 1 Jac.&W. 181, 37 
Reprint 344; Carter v. Car ter, 3 Kay. 
(om aie hy 69 Reprint 1256; Flight v. 
Barton, 3 Myl.&K. 282, 10 Eng.Ch. 282, 
40 Reprint 108. 


[a] Purchasers are bound to take 
notice of the form and recitals of the 
deed under which the vendor claims. 
Maury v. Jones, 25 F.(2d) 412. 


[b] Fact and extent of this notice 
are based on presumption that one 
buying property would acquaint him- 
self, as would an ordinarily prudent 
man, with the facts constituting his 
vendor’s title, so far as the facts may 
be available to him. Bailey v. South- 
ern R. Co., 60 S.W. 631, 112 Ky. 424, 
OL ISI We 3h, 22 Key. 1397; Sweet v. 
Henry, 67 N.E. 574, 175 N.Y. 268; Polk 
v. Foster, 7 Baxt. (Tenn. HO 8s 


[c] Recitals in patent.—A pur- 
chaser of land is bound to take no- 
tice of the recitals in a patent form- 
ing a link in his chain of title. Pat- 
rick’s Heirs v. Chenault, 6 B.Mon. 
(Ky.) 315; Chinn v. Taylor, 64 Tex. 
385; William Carlisle & Co. v. King, 
(Civ. App.) 122 S.W. 581 [aff 133 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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those instruments made it his duty to pursue;°? 
and he is not entitled to rely on his vendor’s repre- 
sentations contradicting such recitals.°* 
in an abstract of title does not relieve the purchaser 
from the duty to make inquiries suggested by the 


title deeds of his vendor.°®* 


Recitals of will. A purchaser of realty from one 
deriving title under a will is charged with notice 
of the terms thereof,®® and of every right thereun- 
Thus, where land was devised to a person 
for life, a grantee from the devisee and subsequent 

purchasers from such grantee are charged with no- 
tice that the devisee could convey only an estate for 


der.°®® 


241, 103 Tex. 620, reh den 133 S.W. 
864]. 


[ad] One who purchases land abut- 
ting ‘on highway, under a deed de- 
scribing the land as so abutting, is 
not a bona fide purchaser of the high- 
way, even though it was not being 
used by the public at that time. City 
of New Rochelle v. New Rochelle Coal 
& Lumber Co., 144 N.Y.S. 852, 83 Misc. 
194 [aff 158 N.Y.S. 1111, 173 App.Div. 
952]. 


[e] Special covenant, in a deed 
purporting to convey the fee, that the 
children and descendants of the gran- 
tor should be forever estopped from 
claiming any title in the lands by in- 
heritance through the grantor, is of 
itself intended to give notice of a de- 
fect in the grantor’s title, which in 
fact was a life estate, and not the 
fee, since unusual clauses always ex- 
cite suspicion. Livingston v. New 
York, O. & W. Ry. Co., 184 N.Y.S. 665, 
193 App.Div. 523. 

[f] Want of title in grantor.— 
Purchasers cannot be regarded as in- 
nocent purchasers where they hold 
under a deed which shows on its face 
that the grantor had no title. Wag- 
goner v. Dodson, 73 S.W. 517, 96 Tex. 
ae [rev (Civ.App.) 71 S.W. 400]. 

U.S.—Oliver v. Piatt, 3 How. 
333, at L.Ed. 622. 


Ala.—Marsh v. Marsh, 112 So. 189, 
215 Ala.5 71. 


Ark.—White v. Moffett, 158 S.W. 
505, 108 Ark. 490; Abbott v. Parker, 
147 S.W. 70, 103 Ark. 425; Gaines v. 


Summers, 107 S.W. 301, 50 Ark. 322. 


Kan.—Croasdale v. Hill, 96 P. 37, 
78 Kan. 140; Knowles v. Williams, 48 
P. 856, 58 Kan. 221. 


Ky.—Lawhorn v. Hicks, 56 S.W. 
(2a) 996, 247 Ky. 205; Charles v. 
Whitt, 218 S.W. 994, 187 Ky. 77; Dot- 
son v. Merritt, 132 S.W. 181, 141 Ky. 
155; Louisville, ete, R. Co. v. Bas- 
kett, 121 S.W. 957. 


Minn.—Bergstrom v. Johnson, 
N.W. 899, 111 Minn. 247. 


Miss.—Spellman v. McKeen, 51 So. 
914, 96 Miss. 693 [suggestion of er- 
ror overr 51 So. 1039]; Binder v. 
Weinberg, 48 So. 1013, 94 Miss. 817; 
Deason vy. Taylor, 53 Miss. 697. 


Mo.—Adams v. Gossom, 129 S.W. 
16, 228 Mo. 566; Turner v. Edmons- 
ton, 109 S.W. 33, 210 Mo. 411, 124 Am. 
SR 39. 
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-—* N.W. 
1023, 85 Neb. 552, 133 Am.S.R. 682. 


N.J.—Paul v. Kerswell, 37 A. 1102, 
60 N.J.Law 273; Roll v. Rea, 12 A. 
905, 50 N.J.Law 264; Kennedy v. Is- 
land Development Co., 156 A. 233, 9 
N.J.Misc. 921. 


N.Y.—Sweet v. Henry, 67 N.E. 574,: 
175 N.Y. 268; McPherson v. Rollins, 
4 N.E. 411, 107 N.Y. 316, 1 Am.S.R. 
826; Sehwinger v. Hickok, 53 N.Y. 
285; Cambridge Valley Bank v. De- 
lano, 48 N.Y. 326; Belle Ayre Con- 
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life.97 


A mistake Rule. 


[§ 956] bb. Limitations 


[66 C.J.] 1125 


and Qualifications of 


The general rule as to constructive notice 
from recitals in instruments®® must be understood 
and interpreted with reference to the facts of the 


case where it is to be found;®® it does not require 


quiry.? 


servation Co. v. State, 211 N.Y.S. 641, 
214 App.Div. 127 [aff 159 N.E. 665 
mem, 246 N.Y. 593, cert den 48 S.Ct. 
SAS ci ene OOdn ara nls Olas 
Bently v. Gardner, 60 N.Y.S. 1056, 45 
App.Div. 216; Clapp v. Byrnes, 38 N. 
Y.S. 1063, 3 App.Div. 297; Bingham- 
ton Sav. Bank v. Binghamton Trust 
Co., 32) N.Y.S. 657, 85 Hun 75; Whist- 
ler v. Cole, 143 N.Y.S. 478, 81 Misc. 
sahes 146 N.Y.S. 1118, 162 App.Div. 


N.C.—Smith v. Fuller, 
LE ZUNE Cai. 


Okl.—Missouri State Life Ins. Co. 
v. Kees, 242 P. 159, 115 Okl. 185; Mul- 
ler v. McCann, 151 P. 621, 50 Okl. 
710; Creek Land & Improvement Co. 
v. Davis, 115 P. 468, 28 OKI. 579. 


Tenn.—Kobbe v. Harriman Land 
Coy, 201 Suwe -762,) 139) Denn. Zbl: 
Frankfort Land Co. v. Hughett, 191 
S.W. 530, 137 Tenn. 32; Teague v. 
Sowder, 114 S.W. 484, 121 Tenn. 132. 


Tex.—Miller v. Flattery, (Civ.App.) 
171 S.W. 253 [error dism 212 S.W. 
932]; Freund v. Sabin, (Civ.App.) 159 
S.W. 168; Carver v. Ledbetter. (Civ. 
App.) 147 S.W. 348; Hardy Oil Co. 
v. Burnham, 124 S.W. 221, 58 Tex. 
Civ.App. 285; Houston Ice, etc., Co. 
v. Henson, (Civ.App.) 938 S.W. 713; 
San Augustine County v. Madden, 87 
S.W. 1056, 39 Tex.Civ.App. 257; Stone 
v. Kahle, 54 S.W. 375, 22 Tex.Civ.App. 
185; Studebaker Bros. Mfg. Co. v. 
Hunt, (Civ.App.) 38 S.W. 1134;  Gra- 
ee v. Hawkins, 1 Tex.Unrep.Cas. 


Va.—Robinson vy. Crenshaw, 5 S.E. 
222, 84 Va. 348. 


[a] If sufficient appears to put 
prudent man on inquiry which would, 
if prosecuted with ordinary diligence, 
lead to actual notice of an adverse 
right or title, he is charged with such 
notice if he fails to make the inquiry. 
Creek Land & Improvement Co. v. Da- 
vis, 115 P. 268, 28 Okl. 579. 


[b] Rule applied.—A purchaser 
was put on inquiry where a deed in 
the chain of title conveyed land “for- 
merly owned” by a corporation and 
‘not heretofore allotted” to its stock- 
holders, together with lands describ- 
ed in a certain recorded mortgage. 
Kennedy v. Island Development Co., 
156 A. 233, 9 N.J.Mise. 921. 


[ce] Extent of notice.—Where de- 
fendant’s deed recited that it was 
the intent of his grantor to convey all 
the property acquired by such gran- 
tor under a certain recorded deed, and 
that the property was subject to any 
easements created by the occupancy 
of a street railway, and the recorded 
deed referred to contained no refer- 
ence to the easement of the street 
railway, it merely gave notice to the 
grantee that the street railway was 
in possession of part of the land con- 
veyed, but not as to the railway’s ti- 
tle. Norfolk & Portsmouth Traction 
CorevierC.- B. White “&: Bros:; 73) S.B: 
467, 113 Va. 102, Ann.Cas.1913E 655. 


67 S.E. 48, 


the purchaser to-inquire into collateral cireumstane- 
es,! nor does it require him to suspect latent equities, 
where there is nothing on the face of the title pa- 
pers constituting the chain of title under investi- 
gation to put an ordinarily prudent person on in- 
Thus, when the conveyance or assignment, 
as shown by the recital, appears to have been made 


93. Union & Planters’ Bank & 
Trust Co. v. Simmons, 265 S.W. 953, 
166 Ark. 285; Bergstrom v. Johnson, 
126 N.W. 899, 111 Minn. 247; Wag- 
goner v. Dodson, 73 S.W: 517, 96 Tex. 
415 [rev (Civ.App.) 71 S.W. 400]; 
Patman y. Harland, 17 Ch.D. 353. 

94. Union & Planters’ Bank & 
Trust Co. v. Simmons, 265 S.W. 953, 
166 Ark. 285. 

95. Edwards v. Bender, 25 So. 1010, 
121 Ala. 77; Haring v. Shelton, 122 
Siwe is) 103) Tex.) 10" hatin (CivsA pp» 
114 S.W. 389]. 

96. Ark.—City of Fordyce _ v. 
guy 17 S.W.(2d) 869, 179 Ark. 


Ga.—Whittle v. Tarver, 75 Ga. 818. 
Md.—Ogle v. Tayloe, 49 Md. 158. 
N.Y.—Harris v. Fly, 7 Paige 421. 


Pa.—Melion v. Reed, 15 A. 906, 123 
he 1; McAteer v. McMullen, 2 Pa. 


[a] Where notice of sale of lands 
held by devisee refers to will under 
which they are held, a purchaser of 
such lands will be considered as hav- 
ing notice of any charge, in favor of 
another person, created by the terms 
ue will. Ogle v. Tayloe, 49 Md. 


97. Green v. Horn, 101 N.E. 430, 
207 N.Y. 489. 
98. See supra § 955. 
99. Jenks v. Quinn, 33 N.E. 376, 
LS MEN Gs Yapne cia 
Dewyer v. Dover, 133 So. 581, 


1. 
222 Ala. 543. 


2. Ala.—Smith v. Harbaugh, 
So. 914, 216 Ala. 202. 


Ark.—Manchester v. Gosewich, 130 
SW.) 526, 95) Ark: 582: 


Ill.— Moore v. Hunter, 6 Ill. 317. 


Ky.—Bailey v. Southern R. Co., 60 
SoWéan631 eG SAV s nod.) sll owetscy meade 
22 Ky.L. 1397; Patrick v. Chenault, 6 
B.Mon. 315. 


N.Y.—Cambridge Valley Bank v. 
Delano, 48 N.Y. 326; Acer v. West- 
cott, 46 N.Y. 384, 7 Am.R. 355 [rev 1 
Lans. 193]. 


PE pare hae v. Fuller, 67 S.E. 48, 
T52UN-C: 


asf Estate v. Veatch, 
117 S.W. 430, 102 Tex. 384 [mod (Civ. 
App.) 111 S.W. 746]; Gilmer wv. 
eater 121 S.W. 545, 56 Tex.Civ. App. 

Wash.—Weldfelt v. 
723, 126 Wash. 100. 


See also infra § 959. 


[a] Purchase from heir.—A deed 
purporting to convey the grantor’s 
interest as an heir does not apprise 
the purchaser of the fact that the 
grantor was a son, and that the prop- 
erty might have been acquired in the 
lifetime of the grantor’s mother, in 
the absence of anything to indicate 
that when the deed was executed the 
grantor’s mother was then living. 
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by the proper person, the purchaser is not compelled 
to look for any latent defect, or latent equity.* .But 
in all cases other than conveyances or assignments 
by parties themselves competent to convey or assign, 
the purchaser is bound to see that the conveyances 
have been made according to law, so as to carry 
the title, and a purchaser at a sale made in execu- 
tion of a power is chargeable with notice of the con- 
ditions and provisions of that power.® While a 
subsequent purchaser is bound by facts appearing 
as recognized by the recitals in the decd by his 
vendors, he is not required to dispute their correct- 
ness; and if charged with notice of what does ap- 
pear, he is authorized to assume the proposition con- 
tradictory to such recitals to be untrue.® Conse- 
quently, notice by recitals in a deed is not notice 
of a state of facts contradictory to such recitals.? 

A recital in a dced is not notice of the contents of 
another deed subsequently executed,® nor is a pur- 
chaser char¢ed with constructive notice of the con- 
tents of his muniments of title except in so far as 


Gilmer’s MWstate v. Veatch, 117 S.W. 
430, 102 Tex. 384 [mod (Civ.App.) 
111 S.W. 746). 

3. Patrick v. Chenault, 6 B.Mon. 
(Ky.) 315; Acer v. Westcott, 46 N.Y. 
884, 7 Am.R. 355. 

4 Ala.—Dallas Compress Co. 
Smith, 67 So. 289, 190 Ala. 423. 


Va.) 6 
[a] 


y, | their 


VENDOR, AND PURCHASER 


Va.—Morris v. Terrell, 2 Rand. (23 


Thus purchasers are charge- 
able with notice of the terms of a 
marriage settlement 
of their deeds and of the defects in 
title arising from 
ized execution of the power 
under the settlement. 
press Co. v. Smith, 67 So. 289, 190 Ala. 


Graham v. Hawkins, 1 Tex.Un- 
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they affect his title.® 


[§ 957] (c) Instruments Not of Record. A pur- 
chaser is affected with notice of the recitals in the 
instruments forming his chain of title and material 
thereto, whether recorded or not,'® and a purchaser 
under a conveyance referring to an unrecorded deed 
or other instrument is chargeable with notice of its 
contents.11_ On the other hand, it has becn held that, 
if the conveyanee containing the referrnee is not 
recorded, the purchaser is not charged with construe- 
tive notice of the instrument referred to.'? 


[§ 958] (d) Other Instruments Recited or Re- 
fcrred to. A party is held to have constructive no- 
tice not only of all that appears in the deeds con- 
stituting his chain of title,1* but also of all that ap- 
pears in all other deeds and instruments recited or 
referred to in them as being connected with, or as 
limiting or affecting, the title or prop2rty conveyed,** 
even though the instruments so referred to wore not 
reeorded.'® But this does not require him to take 


Bush 441; Johnston v. Gwathmey, 4 
Litts-317, 14 Am. D. 135: 

Md.—Green v. Early, 39 Md. 223; 
Neale v. Hagthrop, 3 Bland 551. 

Mo.—Acord v. Beaty, 148 S.W. 901, 
244 Mo. 126, 41 L.R.A.N.S. 400; Cobe 
v. Lovan, 92 S.W. 93, 193 Mo. 235, 112 
Am.S.R. 480, 4 L.R.A.N.S. 439. 

Neb.—Carter v. Leonard, 91 
574, 65 Neb. 670. 


N.H.—Brown v. Eastman, 16 N.H. 


in the recitals 
unauthor- 
of sale 


all - 
Dallas Com NW. 


Ga.—Carmichael v. Foster, 69 Ga. 

372. 423. 
Ky.—Anderson vy. Layton, 3 Bush 6. 

87. rep.Cas. 514. 


Oe ani. vy. Robinson, (Ch.) 
TOK 


N.Y.—Acer v. Westcott, 46 N.Y. 
384, 7 Am.R. 355; Ward v. Smith, 3 
Sandf. GCligooZs 


: Ohio.—Reeder v. Barr, 4 Ohio 446, 
‘22 Am.D. 762. 


Tex.—Lightfoot v. Horst, (Civ. 
App.) 122 S.W. 606 [rev on other 
grounds 132 S.W. 761, 103 Tex. 643]. 


Va.—Morris v. Terrell, 2 Rand. (23 
Va.) 6. 


{a] For example (i) if the title on 
the recital of the assignment appears 
to have come through an executor or 
administrator, or a guardian without 
power of himself to convey, it is the 
duty of the purchaser to ask for evi- 
dence that it has been legally done. 
Acer v. Westcott, 46 N.Y. 384, 7 Am. 
R. 355. (2) So, where a recital of 
grantors in a deed contained the name 
of R “as guardian for” A, but neither 
the guardian nor the ward signed it, 
it was notice to all subsequent pur- 
chasers that A held an unconveyed 
interest. Andercon v. Layton, 3 Bush 
(Ky.) 87. (8) And a patent: issued 
to A “as assignee of the adminis’ra- 
tor of Henson Reeder, deceased” is 
sufficient to charge a Subsequent pur- 
chaser with notice of the equitable 
rights of the heirs of Henson Reeder, 
ieee v. Barr, 4 Ohio 446, 22 Am.D. 
762, 


5. Ala.—Dallas Compress Co. v. 
Smith, 67 So. 289, 190 Ala. 423. 


Ky.—Bakewell v. Ogden, 2 Bush 
265; Graves v. Graves, 1 A.K.Marsh. 
165; Mitchell v. Carrollton Nat. Bank, 
97 S.W. 45, 29 Ky.L. 1228. 

N.J.—Chandley v. Robinson, (Ch.) 
75 A. 180. 

N.Y.—Schwinger v. Hickok, 53 N.Y. 
280. 

Tex.—Lightfoot v. Horst, (Civ. 
App.) 122 S.W. 606 [rev on other 
grounds 132 S.W. 761, 103 Tex. 643]. 


7. Newman v. Samuels, 17 Iowa 
528; Graham y. Hawkins, 1 Tex.Un- 
rep.Cas. 514. 

[a] Deed referring to encumbrance 
as paid is not notice of the present 
existence thereof. Newman v. Sam- 
uels, 17 Iowa 528. 

8. Schmidt v. Olympia Light, etce., 
Co., 90 P. 212, 46 Wash. 360 

9 Judy v. Warne, 100 N.E. 483, 
102 N.E. 386. 54 Ind. App. 82. 

10. Ala.—Michie v. Nebrig, 134 So. 
665, 223 Ala. 175. 


Ark.—Elk Horn Bank & Trust Co. 
v. Spraggins, 30 S.W.(2d) 858, 182 
Ark. 27; Union & Planters’ Bank & 
Trust Co. v. Simmons, 265 S.W. 953, 


166 Ark. 285; Green v. Maddox, 134 
Sava Oo, 97 ATS Oise Sula net avr 
Matthews, 29 Ark. 650. 


Ky.—Baiiey v. Southern R. Co., 60 
Siig Geni Gil She Bly ai 125 424) 22 


Ky.L. 1397. 
Okl.—Chapman v. Kendall, 291 P. 
Ola OM. LOT, 108 Slauot. Cyc]: 


Tex.—City of Dallas v. Rutledge, 
(Civ.App.) 258 S.W. 534; Runge v. 
Gilbough, (Civ.App.) 87 S.W. 832 [aff 
91 S.W. 566, 99 Tex. 539, 122 Am.S.R. 
659]. 

Recitals in recorded conveyance as 
notice see infra § 970. 


11. See infra § 958 


12. Ebling Ricwlne Co. v. Gennaro, 
179 N.Y.S. 384, 189 App.Div. 782. 


13. See supra § 955. 
14. U.S.—Simmons Creek Coal Co. 
Vv. Doran, 12ZS.Ct. 289). 142) Wests 41:75 


35 L.Ed. 10638. 


Ga.—-Atlanta Land, ete, Co. v. 
Haile, 32 S.H. 606, 106 Ga. 498. 

Kan.—Croasdale v. Hill, 96 P. 37, 
78 Kan. 140. 

Ky.—Bailey v. Southern R. Co., 60 


S.W. 631, 61 S.W. 31, 112 Ky. 424, 22 
Ky.L. 1397; Mueller v. Engeln, 12 


588. 


N.J.—Sea Grove Bldg. 
Parsons, (Ch.) 17 A. 834. 


N.Y.—Sweet v. Henry, 67 N.E. 574, 
175 N.Y. 268; Eyring v. Hercules 
Land Co., 41 N.Y.S. 191, 9 App.Div. 
306; Childs v. Clark & Couch, 3 Barb. 
Ch. 52, 49 Am.D. 164. 


N.C.—Smith v. Fuller, 67 S.E. 48, 
152) N.C. 7. 


Pa.—kKerr v. Kitchen, 17 Pa. 433. 


Tenn.—Kansas City Land Co. v. 
Hill, 11 S.W. 797, 87 Tenn. 589, 5 L.R. 
A. 45; Payne v. Abercrombie, 10 
Heisk. 161. 


Tex.—Spiller v. Bell, (Civ-App.) 55 
S.W.(2d) 634; Loomis v. Cobb, (Civ. 
App.) 159 S.W. 805; Houston Ice, ete., 
Co. v. Henson, (Civ.App.) 93 S.W. 713; 
Senipture v. Copp, (Civ.App.) 57 S.W. 


Assoc. v. 


Wis.—Town v.' Gensch, 76 N.W. 
1096, 77 N.W. 898, 101 Wis. 445. 


en ae v. Rogers, 2 N.B.Eq- 


[a] Contents of ordinance.—(1) 
Where a city ordinance was referred 
to in'a deed in a purchaser’s chain 
of title as the source of authority for 
the original conveyance, the purchas- 
er was not relieved from constructive 
notice of the contents of the ordi- 
nance because on inquiry it appeared 


to have been lost or destroyed. 
Loomis v. Cobb, (Tex.Civ.App.) 159 
S.W. 305. (2) Where a deed in de- 


fendants’ chain of title showed that 
the land in question was conveyed to 
G by a town pursuant to a eity ordi- 
nance limiting conveyances of whole 
surveys to married men, defendants 
were charged with notice of the ordi- 
nance and of the fact that the land 
when conveyed became the communi- 
ty property of the grantee and his 
then living wife. Loomis v. Cobb, su- 
pra. 


15. Ala.—Wittmeir v. Leonard, 122 
So. 330, 219 Ala. 314. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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notice of a fact which is wholly foreign to the sub- 
Nor does the rule apply to 
collateral and immaterial conveyances or instru- 
ments incidentally referred to, not relating in any 
way to the title or property conveyed,*” or to the 
contents of an agreement referred to in a prior 
deed, where the language of the deed implies that 
the agreement had been fully performed.® 
veyance to the grantor by a deed describing the land 
according to an unrecorded plat of an addition docs 
not impute notice to adverse parties of the grantor’s 


ject of the referenee.'® 


new title.1°® 


[§ 959] (e) Sufficiency of Recitals. 
impute constructive notice to a purchaser of recitals 


Conn.—Andretta v. Fox New Eng- 
ud Theatres, 155 A. 848, 113 Conn. 

Kan.—Johnson v. Abbe, 185 P. 738, 
105 Kan. 658: Bacon v. Lederbrand, 
160 P. 1029, 98 Kan. 6381. 

La.—Charnley v. Edenborn, 113 So. 
156, 163 La. 945 

rege whitel v. Foster, 102 Mass. 
375; Cook v. Farrington, 10 Gray 70. 

Minn.—Daughaday v. Paine, 6 
Minn. 443. 

Miss.—Henderson v. 
So. 2, 73 Miss. 843. 

N.H.—Buchanan v. 
a: ay 

Y.—Sweet v. Henry, 67 N.E. 574, 
175. N.Y. 268. 

Okl.—Chapman v. Kendall, 291 P. 
97, 145 Okl. 107, 108 [quot Cyc]; 
Creek Land & Improvement Co. v. 
Davis, 115 P. 468, 28 Okl. 579. 

Or.—Drilling v. Smith, 122 P. 899, 
61 Or. 413. 

Pa.—Hancock v. McAvoy, 25 A. 48, 
151 Pa. 439; Detwiler v. Coldren, 101 
Pa.Super. 189 


S.C.—Moyle v. Campbell, 
186, 126 S.C. 180. 

Va.—Davis v. Tebbs, 81 Va. 600. 

[a] Unrecorded plat.—A plat re- 
ferred to in an act of sale need not be 
recorded to put third persons on no- 
tice. Charnley v. Edenborn, 113 So. 
156, 163 La. 945. 

Reference to unzecorded liens or 
encumbrances see infra § 960. 


16. Mueller v. Engeln, 12 Bush 
(Ky.) 441. 

17. Burch v. Carter, 44 Ala. 115; 
Mendelsohn v. Armstrong, 27 So. 735, 
52 La.Ann. 1300; Kansas City Land 
Co. v. Hill, 11 SW. 797, 87 Tenn. 589, 
5 L.R.A. 45. 

18. Bailey v. Southern R. Co., 60 
S.W. 631, 61 SW. 31, 112 Ky. 424, 22 
Ky.L. 1397. 


Cameron, 20 


Balkum, 60 N. 


119 S.E. 


19. King v. Lime, (Tex.Civ.App.) 
186 S.W. 392. 
20. Ky.—Wood v. Pittman Coal 


Ay 14 SW. 588, 90 Ky. 588, 12 Ky.L. 
99. 


Miss.—Spellmamn v. McKeen, 51 So. 
914, 96 Miss. 693 [suggestion of er- 
ror overr 51 So. 1039]. 

N.H—Bell v. Twilight, 22 N.H. 500. 


N.Y.—Acer v. Westcott, 46 N.Y. 384, 
7 Am.R. 355. 

Tex.—Gibson v. Morris, (Civ.App.) 
47 S.W.(2d) 648; McDaniel v. Har- 


ley, (Civ.App.) 42 S.W. 323. 
21. Houston Oil Co. of Texas v. 
Griggs, (Tex.Civ.Apn.) 181 S.W. 833 


[aff (Commn.App.) 213 S.W. 261]. 
[a] Zustration.—That a certifi- 
eate of acknowledgment of a power 
of attorney to convey lands: described 
the grantee as “Mrs.” did not af- 
ford constructive notice that the 
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charge him.?° 


A recon- 
notice.?? 


[§ 960] (f) Particular Recita's 
or Encumbrancts. A purchaser is ordinarily charge- 
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in instruments affecting his title, the recitals must 
be such as to put an ordinarily prudent person on in- 
quiry, and so far intelligible that on proper inquiry 
they would lead the purchaser to knowledge of the 
particular fact with notice of which it is sought to 
A purchaser is charged with noties 
of such facts only as the words used import,?1+ and 
mere vague and indefinite recitals do not amount to 


2a. As to Liens 


able with notice of a lien or enecumbranee disclosed 


In order to 


lands belonged to the community es- 
tate, but only that such grantee ait 
some time was a married woman. 
Houston Oil Co. of Texas v. Grigss 
181 S.W. 833 [aff (Commn.App.) 213 
S.W. 261]. 


22. Wilfert v. Duson, 58 So. 1019, 
131 la. 21; Pyles v. Brown, 42 A. 11; 
189 Pa. 164, 69 Am.S.R. 794; Graham 
v. Hawkins, 1 Tex.Unrep.Cas. 514. 
And see cases infra this note. 


{a] Becitals held insufficient to 
give notice or put purchaser on in- 
quiry.—(1) Mere description of Jond 
in a deed as “known as the ‘McMil- 
lan Lot’” raises no inference that, 
at the date of the deed, it was still 
owned, if it ever had been, by anyone 
of that name. Stanley v. Schwalby, 
160S.Cty 754; 162) UlS;) 2559 40; Lind. 
960. (2) A recital in a deed that the 
conveyance is subject to a railroad 
right of way is not notice to the gran- 
tee that such right of way is of great- 
er extent than the way of which a 
railroad company is then in p»s-<es- 
sion. Cincinnati, etc., R. Co. v. Smith, 
26 N.E. 1009, 127 Ind. 461. (3) A deed 
describing the boundaries of a tract 
conveyed as “thence . . forty- 
five east ninety poles to two beeches 
on the east bank of J. fork and a 
corner to W.; thence down J. fork on 
the east side thereof, and bounding 
thereon with its different meanders 
two hundred poles,” etc., would not 
put the grantee on notice that, even 
if his grantor had contracted by title 
bond to convey to W the description 
in the title bond called for land run- 
ning with the meanders of the stream, 
only notifying him that a person 
named W had two corners on the east 
bank of J fork.. Robinson v. Wells, 
135 S.W. 317, 142 Ky. 800. (4) Other 
cases in which recitals were held in- 
sufficient to charge notice. Scott v. 
Evans. 21 F.Cas No. 12,529, 1 McLean 
486; Wood v. Pittman Coal Co., 14 
S.W. 588, -90 Ky. 588, 12 Ky.L. 499; 
Fidelity. Trust, ete., Co. v. Carr, 66 
S.W. 990, 24 Ky.L. 156, 67 S.W. 258, 
23 Kv.L. 2409; Arnold’s Devisees v. 
Arnold’s x’rs, 16 S.W. 585, 13 Ky.L. 
287; Morris v. Monroe Sond & Gravel 
Co., 117 So. 763, 165 La. 655; Jennings 
v. Dockham. 58 N.W. 66. 99 Mich? 932: 
Youne v. Cobb, 87 So. 125, 124 Miss. 
631; Paul v. Kerswell, 37 A. 1102, 60 
N.J.Law 273; Stewart’s Apneal, 98 
Pa: 3772 Houston Oil Co. of Texas vy. 
Kimball, 122 S.W. 533, 124 S.W.. 85, 
103. Tex. 94 [aff (Civ.App.) 114 S.W. 
662]; Durst v. Daugherty, 17 S.W. 
388, 81 Tex. 650; Morrison v. Chan- 
dler, 44 Tex. 24; -McManiel v. Harley, 
(Tex.Civ.Anv.) 42 S.W. 323; McBride 
v. Moore, (Tex.Civ.App.) 37 S.W. 450. 

23. U.S—Mathis v. Hemingway, 
24 F.(2d) 951; Bvram v. Chicago, St. 
P., M. & O. Ry. Co., 21 F.(2d) (388: 

Ark.—Rust v. Kelley Bros. Lumber 
Co., 21 S.W.(2d) 973, 180 Ark, 517; 
Flannagan v. Citizens’ State Bank of 
Felts hurd, Ill., 240 S.W. 14, 153 Ark. 


by his decd, or by any deed in his chain of title,?* 
whether the instrument ereating or evidencing the 


‘Ga.—Atlanta Land, ete. 
Haile, 32 S.I. 606, 106 Ga. 498. 


PE ay v. Strawn, 206 Ill.App. 


CoroFV. 


Ind.—Walls v. State, 38 N.E.. 177, 
140 Ind. 16; Colman v. Watson, 54 
Ind. 65; Gregory v. Arms, 96 N.E. 
196, 48 Ind.App. 562. 

Iowa.—Citizens’ Nat. Bank of Win- 
terset v. Hamilton, 227 N.W. 112, 209 
Iowa 626. 


Kan.—Taylor v. Mitchell, 48 P. 859, 
58 Kan. 194. 


Ky.—Mcore v. Williamson’s Wx’r, 
234 S.W.- 732, 192 Ky. 790; Interna- 
tional Development Co. v. Howard, 
68 S.W. 459, 113 Ky. 450, 24 Ky.L. 
266; Tiernan v. Thurman, 14 B.Mon. 
277; Honore’s Ex’r v. Bakewell, 6 B. 
Mon. 67, 43 Am.D. 147; Tom’s Creek 


Coal Co. v. Skeene, 90 S.W. 993, 28 
Ky.L. 962. 

Mass.—Baker v. Porter, 172 N.E. 
863, 273 Mass. 9 


Mich.—Wheeler vy. Smith, 21 N.W. 
370, 55 Mich. 355 

Minn.—Daughaday_ v. 
Minn. 443. 

Miss.—Binder v. Weinberg, 
1013, 94 Miss. 817; 
24 Miss. 208. 


Paine, 6 


48 So. 
Wailes v. Cooper, 


joutorreBr onsen v. Wanzer, 86 Mo. 
Neh.—Carter v. Leonard, 91 N.W. 


574; 65 Neb. 670. 


N.Y.—iuyring v. Hercules Land Co., 
41 LS. 191, 9 App.Div. 306. 


Pa riffith, 122 Ac) 52; 
258 Pa. 409: Jennings v. Bloomfield, 
49 A. 135, 199 Pa. 638. 


Tex.—McRimmon v. Martin, 14 
Tex. 318; Gosch v. Vrana, (Civ.App.) 
167 S.W. 757; Moorhead v. Ellison, 
120 S.W. 1049, 56 Tex.Civ.App. 444; 
Runge v. Gilbough, (Civ.App.) 87 S. 
W. 832 [aff 91 S.W. 566, 99 Tex. 539, 
122 Am.S.R. 659]; Smith v. Farm- 
ers’ Li. &'T.) Co, 51 SIW. 515; 21 Pex. 
Civ.App. 170; Garrett v. Parker, (Civ. 
App.) 39 S.W. 147; Christian v. 
Hae bees 36 S.W. 298, 12 Tex.Civ. App. 


Va.—Flanary v. Kane, 46 S.E. 312, 
681, 102 Va. 547; Roanoke Brick, etc., 
Co. v. Simmons, 20 S.E. 955. 


W.V1.—Citizens’ Nat. Bank of Con- 
nellsville v. Harrison-Doddridge Coal 
apa se Co., 109 S.E. 892, 89 W.Va. 

Od. 

[a] Recitals held sufficient to give 
notice of liea or excumbraice.—- 
White v. IKXibby, 42 Ill. 510; Becker v. 
Kehr, 49 Pa. ‘223; Gosch v. Vrana, 
(Tex.Civ.App.) 167 S.W. 757;  Citi- 
zens’ Nat. Bank of Connellsville v. 
Harrison-Doddridge Coal & Coke Co., 
109 S.E. 892, 89 W.Va. 659. 

[b] Party wall agreements.—A 
deed to land, together with all im- 
provements thereon, “party wall 
agreements and party ownership 
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hen or encumbrance is recorded or not,?* provided 
the recitals are sufficient to put him on inquiry;?° 
and such a recital is not the less constructive no- 
tice because coupled with, and a part of, a covenant 
to pay the lien referred to,?* or because the deed to 
the purchaser warranted the premises free from 
It has been held, however, that 
while it is not necessary that the lien or encum- 
brance recited or disclosed be of record,?® the pur- 
chaser is not chargeable with notice if the deed in 
which a lien or encumbrance is recited or disclosed 
A covenant of a mortga- 
gor “to pay and discharge all legal mortgages and 
encumbrances of whatever nature and deseription” 
has been held not to put a purchaser from the mort- 
gagor on inquiry as to any encumbrance not of 
record.*° If an ordinarily diligent search would not 
have led the purchaser to knowledge of a len or 
encumbrance, he is not chargeable with notice there- 


encumbranees.?7 


is not itself recorded.?® 


agreements thereunto appertaining, 
and easements and tenements,” etc., 
is sufficient to put the grantee on no- 
tice that there were party wall agree- 
ments and other agreements, the full 
nature and extent of which he could 
ascertain by inquiring of the adja- 
cent owner. Binder v. Weinberg, 48 
So. 1013, 94 Miss. 817. 

Recitals as constructive notice of 
prior mortgage generally see Mort- 
gages § 508 text and note 9. 


24. Daughaday v. Paine, 6 Minn. 
443; Buchanan v. ‘Balkum, 60 N.H. 
406; Thompson v. Litwood Oil & Sup- 


ply Co: Chex.Civ. App.) 280 Saw. 2109. 
See generally supra § 958. 

Notice of vendor’s lien disclosed in 
unrecorded deed see infra § 1143. 

25. Pyles v. Brown, 42 A. 11, 189 
Pa. 164, 69 Am.S.R. 794. 

[a] Vague and indefinite recitals 
are not sufficient to put one on in- 
quiry outside the record. Pyles v. 
Brown, 42 A. 11, 189 Pa.St. 164, 69 
Am.S.R. 794. 

Sufficiency of recitals to give no- 
tice see cases supra note 23. 

26.. Carter v. Leonard, 91 N.W. 
574, 65 Neb. 670. 

27. Flannagan v. Citizens’ State 
Bank of Keithsburg, Ill., 240 S.W. 14, 
153 Ark. 216. 


28. Ebling Brewing Co. v. Gen- 
naro, 179 N.Y.S. 384, 189 App.Div. 
782. And see supra text and note 24. 


29. Ebling Brewing Co. v. Gen- 
naro, 179 N.Y.S. 384, 189 App.Div. 782. 

Recitals in unrecorded instruments 
generally see supra § 957. 

30. Racouillat v. Rene, 32 Cal. 450. 

31. Cambridge Valley Bank v. De- 
lano, 48 N.Y. 326; Brewington v. Har- 
grove, 100 S.E. 308, 178 N.C. 143. ° 


32. See supra § 940. 


33. Loomis v. Cobb, 
App.) 159 S.W. 305. 


34. Chicago, etc., R. Co. v. Ken- 
nedy, 70 Ill. 350; Singer v. Scheible, 
10 N.E. 616, 109 Ind. 575; Charles v. 
Vy Gt elo nevis O94, LO el ENCyan wt tes 
Whitlock v. Johnson, 12 S.E. 614, 87 
Va. 323; Wood v. Krebbs, 30 Gratt. 
(11 Va.) 708. 

35. Conditions and restrictions in 
deeds generally see Deeds §§ 367-469. 


Reservations and exceptions in 
deeds generally see Deeds §§ 339-366. 


36. U.S.—John L. Roper Lumber 
Co..v. Hinton, 269 F. 574 [260 F. 996]. 


Ark.—Federal Land Bank of St. 


(Tex.Civ. 
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cree.?* 


Y 


Louis v. Miller, 42 S.W.(2d) 564, 184 
Ark. 415. 


Conn.—Baker v. Lunde, 114 A. 673, 
96 Conn. 530. 


Ga.—Real Estate Operators v. Mc- 
Mahon, 155 S.H. 755, 171: Ga. 454; 
Hancock v. Gumm, 107 S.E. 872, 151 
Ga. 667, 16 A.L.R. 1003; Ellis v. Sla- 
gle, 93 S.H. 895, 147 Ga. 315. 


Iowa.—Upton v. Smith, 166 N.W. 
268, 183 Iowa 588. 


Ky.—Biltmore Development Co. v. 
Kohn, 39 S.W.(2d) 687, 239 Ky. 460; 
Dotson vy. Merritt, 132 S.W. 181, 141 
Ky. 155. 


La.—Provost v. Morgan’s Louisiana 
Co., 8 So. 584, 42 La.Ann. 809. 


Md.—Kleis v. Katcef, 154 A. 558, 
160 Md. 627. 


Mich.—Kerschensteiner v. Northern 
Michigan Land Co., 221 N.W. 322, 244 
Mich. 403; Schadt v. Brill, 139 N.W. 
878, 173 Mich. 647, 45 L.R.A.N.S. 726. 


Mo.—King v. St. Louis Union Trust 
Co., 126 S.W. 415, 226 Mo. 351. 


N.J.-——Mitchell v. D’Olier, 53 A. 467, 
68 N.J.Law 375, 59 L.R.A. 949; Lou- 
denslager y. Stafford, 116 A. 770, 771, 
OT UN Big: 9E,-79150,) 151s Graves. vi 
Fancher, 88 A. 170, 81 N.J.Eq. 407 [aff 
88 A. 172, 81 N.J.Eq. 517]; Newbery v. 
Barkalow, 71 A. 752, 75 N.J.BHq. 128. 


N.Y.—Tuscarora Club of Millbrook 
v. Brown, 109 N.E. 597, 215 N.Y. 543 
(recognizing the general rule, but 
holding it inapplicable); Western Un- 
ion Tel. Co. v. Shepard, 62 N.E. 154, 
169) Nav. 170; 58 DR.A. 115;\ Dacus- 
trine Fertilizer Co. v. Lake Guano, 
etc., Co., 82 N.Y. 476 faff 19 Hun 47]; 
Perpall v..Gload, 196 N.Y.S. 946, 203 
App: Dive 18d) Lath n90n Ney. Say 4: 
Maurer v. Friedman, 110 N.Y.S. 320, 
125 App.Div. 754; Schnitzer v. Bern- 
stein, 103 N.Y.S. 860, 119 App.Div. 47; 
McKenna v. Brooklyn Union El. R. 
Co.,. 38 N.Y.S:. 762) 95 App. Dive 226; 
Gilbert v. Peteler, 38 Barb. 488 [aff 
38. Nv) LOb, 97 Am, D, 785) 6 -Transcr, 
AG eels 


Pa.—Camp Chicopee vy. Eden, 154 A. 
305, 303 Pa. 150. 


Tex.—Spiller v. Bell, (Civ.App.) 55 
S.W.(2d) 634; Dellaughter v. Har- 
grove, (Civ.App.) 40 S.W.(2d) 253; 
Couch vy. Southern Methodist Univer- 
sity, (Civ.App.) 290 S.W. 256 [rev on 
other grounds (Commn.App.) 10 S. 
W.(2d) 973]. 

W.Va.—Duval v. Crawford, 80 S.B. 
883, 73 W.Va. 122. 


Eng.—Rowell v. Satchell, [1903] 2 
Ch. 212; Hooper v. Bromet, 89 L.7. 
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[§§ 960-962 


of,?1 and the rule that a purchaser put on inquiry, 
who, notwithstanding the exercise of due diligence, 
fails to discover the existence of adverse rights, is 
not chargeable with constructive notice*? applies 
to a purchaser who is put on notice of liens or en- 
cumbrances by recitals in deeds forming links in 
his chain of title.*? ¢ 


[§ 961] bb. As to Actions, Judgments, or Decrees. 
‘Recitals in a deed referring to an action, judgment, 
or decree are constructive notice of whatever ap- 
pears in the record of such action, judgment, or de- 


[§ 962] cc. As to Conditions, Restrictions, Ex- 
ceptions, or Reservations.*® 
chargeable with notice of all conditions, restrictions, 
exceptions, or reservations appearing in his chain of 
title, or concerning which he is put on inauiry,’® 
especially when, in addition to the restrictions con- 


A purchaser of land is 


Rep.N.S._ 37. 


[a] Rule applied.—(1) Where the 
language of an exception in a deed 
gave notice to the grantees of the 
fact that there was land within the 
description of the boundary in their 
deed which had been disposed of to 
another, and with small diligence the 
grantees could have definitely ascer- 
tained its location, if not already 
known to them, the grantees could not 
accept the deed without being charge- 
able with notice. Prewitt v. Wilborn, 
212 S.W. 442, 184 Ky. 638. (2) Where 
a deed by parties who had previously 
conveyed certain lands under the wa- 
ters of a lake provided that it was 
made subject to the conditions and 
provisions of such prior deed, the 
grantee was charged with knowledge 
that such lands under water had been 
previously conveyed. Graves Vv. 
Fancher, 88 A. 170, 81 N.J.Eq. 407 [aff 
88 A. 172; 81 °N.J.Eq. 5174.8 (3) Ale 
though restrictive covenants were not 
mentioned in some of the deeds in a 
chain of title, the recital in the deed 
to the landowner that land was con- 
veyed subject to covenants and re- 
strictions contained in former record- 
ed deeds raises the presumption of 
knowledge of the state of the record 
as contained in all prior recorded con- 
veyances affecting the property. 
Perpall v. Gload, 196 N.Y.S. 946, 203 
App.Div. 871 [aff 190 N.Y.S. 417]. (4) 
A deed conveying land by a boundary 
from which an acreage previously 
granted is excepted is notice to the 
grantees therein of the former grant, 
although the description thereof is 
imperfect. Duval v. Crawford, 80 S. 
EB. 833, 73 W.Va. 122. > 


[b] Building restrictions.—(1) 
The recital in a deed of certain of the 
lots platted by the grantor, “All of 
said above-described real estate be- 
ing subject to all restrictions now of 
record against same,’ if not actual 
notice, puts the grantee on inquiry 
for the record of the instrument plac- 
ing such restrictions on the lots. 
King v. St. Louis Union Trust Co., 126 
S.W. 415, 226 Mo. 351. (2) A grantee 
whose deed specifically referred to 
that of his grantor, which contained 
restrictive building covenants, took 
with constructive notice of such cove- 
nants so as to be bound thereby, espe- 
cially where his deed provided that 
he took the lots subject to the re- 
strictions. Compton Hill Improve- 
ment Co. v. Garvey, 141 S.W. 1163, 162 
Mo.App. 88; Compton Hill Improve- 
ment Co. v. Strauch, 141 S.W. 1159, 162 
Mo.App. 76. (3) Where a _ property 
owner’s deed and that of his grantor 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tained in the deed to purchasers, they are put on 
inquiry by the physical condition of the property ;37 
and this is generally true whether the deed contain- 
ing the restriction is recorded or not.28 Where a 
purchaser has notice of the existence of restrictions 
because they appear in the direct chain of title, he 
is chargeable with knowledge of the purpose for 
which the restrictions were made.*® But, in order 
that a purchaser may be thus affected, the reserva- 
tion must be definite and certain.*° 


[§ 963] dd. As to Description of Land.‘1 The 
description of land in a conveyance is sufficient as 
notice to purchasers of the land intended to be con- 
veyed, if it furnishes the means of identifying the 
land; it is not necessary that the deed be certain of 
itself, but it should point to something that will 
give information as to the locality and boundary of 
the premises.*2 Where, in a contract of sale, the 
land is described in a certain way, and the parties 
have signed the contract, a subsequent purchaser is 
entitled to rely on such description as against an- 
other description indorsed on the back of the con- 
tract by the conveyance, but not signed by the par- 
ties.43 

Ambiguity in description. Where the description 
is ambiguous, extrinsic matters can be considered 
as against a subsequent purchaser from the grantor, 
only in so far as he is bound to take notice thereof 
at the time of his purchase.‘ 


expressly provided that no buildings 
should be erected beyond a certain dis- 
tance of the street line, he may not 
assert lack of notice that his building 
was within the prohibited distance 
as a defense to a suit to compel him 
to remove a part thereof. Compton 
Hill Improvement Co. v. Garvey, 
supra; Compton Hill Improvement 
Co. v. Strauch, supra. (4) <A cor- 
poration authorized by its act of 
incorporation to purchase and sell 
land, and to require any gran- 
tee to make such improvements as 
might seem expedient, purchased land, 
laid out streets, and adopted a reso- 
lution fixing a building line. It then 
conveyed a tract subject to the re- 
strictions in the act of incorporation, 
and bound the grantee and assigns 


37. 


supra § 952. 


erally supra § 957. 
39. 


pany’s rights in respect of mainte- 
nance of a telephone pole, anchor, and 
cables on such premises. 
Davenport & Tipton Telephone Co., 
197 N.W. 901, 197 Iowa 657. 
Liberty Bank 
High Park Development Co., 236 N.Y. 
S. 194, 134 Misc. 733 [aff 234 N.Y.S. 
832, 227 App.Div. 647]. . 
Condition and appearance of land 
as constructive notice generally see 


38. Hancock v. Gumm, 107 S.E. 872, 
151 Ga. 667, 16 A.L.R. 10038. 


Hemsley v. Marlborough House P 
Co., 61 A. 455, 68 N.J.Eq. 596 [rev 55 : 
A. 994, 65 N.J.Eq. 167]. 


40. Kerr v. Belcher, 131 S.W. 177, 


Reservation held too indefinite. 
—A reservation from a one hundred- 
acre conveyance of ‘three acres for 
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Effect of error in description. An erroneous de- 
scription of the land in a deed to the grantor will 
operate as constructive notice of the error to his 
grantee.*®° But where deeds in a grantee’s chain of 
title described the land as “the unsold portion” of 
a certain tract, and attempted to specify the part 
sold, but by mistake omitted to include a twenty-five 
acre tract conveyed to a third person by an unre- 
corded deed, the subsequent grantee was held not 
charged with notice of the prior sale of the twenty- 
five acre tract by the reference in the previous deeds 
to the “unsold portion.”#® Notice to a purchaser 
that there was a clerical defect in the description 
of land contained in a judgment, which was part 
of his chain of title, does not charge him with notice 
that the judgment was erroneous so far as it divest- 
ed the interest of an heir.*7 


[§ 964] ee. As to Consideration.t8 Where the con- 
tract under which the purchaser buys is sufficient on 
its face to put him on inquiry as to what the con- 
sideration was, or where it plainly shows that the 
consideration has not been paid or performed, he 
is chargeable with notice thereof.4® But purchasers 
from a grantee are entitled to accept as true express 
recitals of the deed to their grantor as to the con- 
sideration,®® and a deed reciting that the econsider- 
ation was five thousand dollars, and that “the sum 
of $3,500.00 in cash money to us in hand paid partly 
in other property,” did not put the grantee’s pur- 


fendant, when purchasing from C’s 
heir a five-acre tract, including two 
acres which C had orally sold to M, 
had notice, putting him on inquiry 
from his knowledge of the contents 
of a deed from C to B, describing the 
land conveyed to B as beginning “at 
the N. E. corner of a survey of two 
acres sold by me in a square out of 
the northwest corner of my tract to 
M.” Lowry v. McDaniel, 124 S.W. 
710, 58 Tex.Civ.App. 424. 


eeeen Munro v. Hoeschen, 7 Sask.L. 


44. Golden v. Pilchuck Tribe No. 
42, Improved Order of Redmen, 129 
93, 71 Wash. 581 [rev on another 
ground 135 P. 819, 76 Wash. 66]. 


[a] Interest conveyed.—In a con- 
veyance by a grantor of “his one-half 
undivided interest” in four lots and 
two other lots, the quoted words could 
not be construed as limited in their 
application to the four lots, although 


Bunker v. 


of Buffalo v. 


See gen- 


not to violate the act of incorpora- 140 Ky. 415. 
tion or regulations made by the cor- 

poration. The tract conveyed was [a] 
Suhsequently divided into lots, and 

conveyed to different persons, sub- 


ject to conditions and restrictions pre- 
viously imposed by the corporation, 
and it was held that such persons 
were chargeable with notice of the 
building restrictions contained in the 
resolution of the corporation, al- 
though it appeared only in its com- 
plete form in the minute book of the 
corporation. Newbery v. Barkalow, 
TIALS 52, 075 N. JG.) 128: 


[e] Maintenance.—A recited con- 
sideration for a recorded deed of ‘“‘one 
dollar and maintenance . paid” 
is not too ambiguous to charge third 
persons with notice of a requirement 
regarding maintenance. Federal 
Land Bank of St. Louis v. Miller, 42 
S.W.(2d) 564, 184 Ark. 415. 


[d] Rights of telephone company. 
—Grantee, who, as a tenant, had been 
for some years in possession of prop- 
erty, which was conveyed by warran- 
ty deed, reciting ‘subject, however, 
to whatever rights, if any,” a named 
telephone company “has to maintain 
the anchor now located on said prem- 
ises” had sufficient notice to put her 
on inquiry as to the telephone com- 


depot and other purposes” is too in- 
definite to affect the purchaser of 
one fourth of an acre from the gran- 
tee, where no depot had been located. 
ees v. Belcher, 131 S.W. 177, 140 Ky. 
i165. 

41. Construction and operation of 
deeds as to description of property 
conveyed see Deeds §§ 242-277. 

42. Cal.—Rogers v. Mecartney, 84 
Py 2u523"CalvAppso4: 

Ky.—Hammonds y. Eads, 142 S.W. 
379, 146 Ky. 162. 

Minn.—Briggs vy. Ripley, 33 N.W. 
120, 37 Minn. 78. 

iss.—Bingaman vy. Hyatt, Sm.&M. 
Ghnrest. 

Mo.—Marvin v, Elliott, 12 S.W. 899, 
99 Mo. 616. 

Neb.—Carter y. Leonard, 91 N.W. 
574, 65 Neb. 670. 

Tex.—Polk y. Chaison, 10 S.W. 581, 
72 Tex. 500. 

W.Va.—Thorn y. Phares, 
BUI peo. IW Vail Gl. 


[a] Notice held 


14 S.B. 


sufficient.—De- 


the grantor owned the whole of the 
other two lots, and hence a subsequent 
purchaser was not chargeable with 
notice that such was the intent and 
meaning of the parties to the convey- 
ance. Golden y. Pilchuck Tribe No. 
42, Improved Order of Redmen, 129 
P. 93, 71 Wash. 581 [rev on another 
ground 135 P. 819, 76 Wash. 66]. 


45. Clark v. Stout, 32 Iowa 213; 
State v. Shaw, 28 Iowa 67, 


46. Pierson y. McClintock, 78 S.W. 
706, 34 Tex.Civ.App. 360. 


47. Crow v. Van Ness, 
App.) 232 S.W. 539. 


48. Recitals in conveyance as: 


Evidence of payment of considera- 
tion see infra § 1067. 


eh ye vendor’s lien see infra § 


(Tex.Ciy. 


49. Shuttleworth v. Kentucky Coal, 
etc., Co., 61 S.W. 1013, 22 Ky.L. 1806; 
Lawley v. Hickenlooper, 212 P. 526, 
61 Utah 298, 309 [quot Cyc]. 

50. Welborn y. LHarle, (Tex.Civ. 
App.) 268 S.W. 982. 
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chasers on inquiry as to whether the consideration 
had failed.®? 


Nominal or grossly inadequate consideration re- 
cited in deed is a sufficient circumstance,°? for a rea- 
sonable time after such deed is made and reeorded,** 
to put a subsequent purchaser on inquiry; but after 
it has remained of record for some years unques- 
tioned, a person about to purchase under it has a 
right to conelude that there was no vice in the deed, 
that a sufficient consideration had in fact been paid, 
or it would have been attacked within a reasonable 
time; and he is justified in relying on it.°4 The 
purchaser need only notice that a sufficient consid- 
eration is named in the deeds in his chain of title,®® 
and is not bound to compare the recited considera- 
tion with the market value of the property at the 
time the several conveyances were executed.>® 


[§ 965] ff. As to Rights of Codwners. A pur- 
chaser of land belonging to several joint owncrs is 
chargeable with notice of the rights of the coowners 
as shown by prior conveyances in his chain of title,>* 
and one cannot be regarded as a bona fide purchas- 
cr whore the facts recited in the deed are sufficient 
to put him on inquiry as to whether the property 
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[§§ 964-967 


was community or separate property.°* One who 
purchases from a husband land acquired during 
marriage, the deed to which was made to the wife, 
is not thereby put on inquiry as to any equity the 
wife might have in the land, but is protected if he 
buys in ignorance of her claim to it as separate prop- 
erty;°® but the rule is otherwise if the recitals in 
the deed show that the consideration pa'd was the 
wife’s separate estate, or that the purchase was 
designed for her separate benefit.°° 


[§ 966] (g) Instruments Not in Chain of Title. 
Recitals in a deed lying outside of a purchaser’s 
chain of title imparts no notice to him.*! Thus a 
recital in a deed cannot affect a purchaser with no- 
tice respecting any other land than that which is 
conveyed by it;°* nor is it-notice to another pur- 
chaser of different land from the same grantor.°* 
One having actual notice of a deed not in the chain 
of title is, of course, bound thereby.*+ 


[§ 967] (9) Inadequacy of Considcration.®> Gross 
inadequacy of price may be sufficient in itself to 
show that the purchaser had notice of infirmities 
in his grantor’s title,°® and may always be considered 
with other circumstances in determining whether or 


51. Welborn v. Earle, supra. Baas Was eVAeOueDye Guneenes 2nd 75 A. 180. 
52. Winters v. Powell, 61 So. 96,} failed to disclose such facts. es N.Y.—Tredwell v. Inslee, 24 N.E. 
180 Ala. 425; Gaines v. Saunders, 7} Moore, 19 S.W. 162, 85 Tex. 335; Har-| 651,120 N.Y. 458. 


S.W. 301, 50 Ark. 322; Alliscn v. Pit- 
kin, 33 S.W. 293, 11 T’ex.Civ.App. 655. 

Gross inadequacy of ccnzideration 
as notice generally see infra § 967. 


dy Oil Co. v. Burnham, 124 S.W. 221, 
58 Tex.Civ.App. 285. 
a deed of land belonging to a wife 
that she joined by her husband, in 
consideration of a certain amount in 


Tex.—Ramirez v. Smith, 59 S.W. 
258, 94 Tex. 184; Brokel v. McKech- 
nie, 6 S.W. 623, 69 Tex. 32. : 


Va.—Providence Forge Fishing & 


(2) Recitals in 


53. Babcock v. Collins, 61 N.W.| hand paid by the grantee, receipt | Hunting Club v. Gill, 85 S.E. 464, 117 
1020, 60 Minn. 73, 51 Am.S.R. 503;| whereof was acknowledged and the Va. 557. 
Lawley v. Hickenlooper, 212 P. 526,} further assumption of the grantee of 62. Boggs v. Varner, 6 Watts&S. 


61 Utah 298, 309 [quot Cyc]. 


54. Babcock v. Collins, 61 N.W. 
1020, 60 Minn. 73, 51 Am.S.R. 503; Al- 
lison v. Pitkin, 33 S.W. 293, 11 Tex.Civ. 


App. 655: Lawley yv. Flickenlooper, 
212 P..526, 61 Ulah ‘298, 309 [auot 
Cye]; Kinney v. McCall, 107 P. 385, 


57 Wash. 545. 


[a] Thus a purchaser of real prop- 
erty is not bound to compare the con- 
sideration recited in every deed in 
h's chain of title with the market 
volue of the property at the time of 
the seveial conveyances, under pen- 
clfy of having the property impressed 
with the secret trust in his hands be- 
cause of inadequacy of consideration.' 
Kinney v. McCall, 107 P. 385, 57 Wash. 
545, 


' 55. Ross v. Kenwood Inv. Co., 131 
P. 649, 78 Wash. 131. 


56. Ross v. Kenwood Inv. Co., su- 
pra. 
57. Campbell v. Roach, 45 Ala. 667; 


Costello v. Graham, 80 P. 336, 9 Ariz. 


257; Gibscn’v. Winslow, 84 Am.D. 
552, 46 Pa. 380. 
58. King v. Summerville, (Civ. 


Arp.) 80 S.W. 1050 [aff 83 S.W. 680, 
98 Tex. 332]; O’Mahcney v. Flana- 
gan, 78 S.W. 245, 34 T’ex.Civ.App. 244. 


[a] Recitals held sufficient to 
chirge purchaser with not!ce.—(1) 
Where the grant of land as a head- 
right stated that the grantee was a 
married man, such statement in the 
grant was notice to all purchasers 
from or under him that the land was 
community property, which was suf- 
ficient to put such purchasers on in- 
quiry as to the death of the wife and 
the existence and rights of her heirs, 
end affect them with notice of the true 
facts, which could only be rebutted by 
showing that such inquiry was prose- 


the balance of the sum due the state, 
granted, sold, and conveyed to the 
grantees, etc., were sufficient to im- 
part notice to the grantee that the 
property was the separate property 
of the wife, and that the husband had 
no authority to deposit the deed as a 
forfeit to secure his performance of a 
contract to purchase certain merchan- 
dise from the grantee. Carver v. Led- 
better, (Tex.Civ.App.) 147 S.W. 348. 

[b] Recitals held insufficient to 
charge purchaser with notice.—-Gilmer 
v. Veatch, 121 S.W. 545, 56 Tex.Civ. 
App. 511; McDaniel v. Harley, (Tex. 
Civ. App.) .42 S.W:. .3238. 


RF ghts of purchasers of community 
nreperty generally see Husband and 
Wife § 1211, 


59. Kirk v. Houston Direct Nav. 
Co., 49 Tex. 213; Cooke v. Bremond, 
86 Am.D. 626, 27 Tex. 457. 


Property as community or sepnrate 
generally see Husband and Wife §§ 
1095-1171. © 


60. Kirk v. Houston Direct Nav. 
Co., 49 Tex. 218, 

61. 'U.S.—Gill vy. Colton, 12 F.(2da) 
531, 534 [cit Cyc]; Polk v. Cosgrove, 
19 I’.Cas.No. 11,248, 4 Biss. 437. 

Ark.—Moore v. Morris, 177 S.W. 6, 
118 Ark. 516. 

Ga.—Real Estate Operators v. Mc- 
Mahon, 155 S.B. 755,.171 Ga. 454; Car- 
michael v. Citizens’ & Southern Bank, 
134 S.E. 771,162 Ga. 735; Jenkins v. 
Ben Rs Co. 34 Si 855, 1109) Gai 
o. 

Iowa.—Sullivan v. Mefford, 121 N. 
W. 569, 143 Iowa 210. 

Miss.-—Barksdale v. Learnard, 73 
So: 736,112 Miss. 861. 

Mo.—Tydings v. Pitcher, 82 Mo, 379. 

N.J.—Chandley v. Robinson, (Ch.) 


(Pa.) 469. 


63. Lewis v. Barnhart, 12 S.Ct. 772, 
145 U.S. 56, 36 L.Ed. 621 [aff 43 F. 
fan O’Neill v. Lex, 9 Pa.Dist.&Co. 


64 Mills v. Smith, 17 F.Cas.No. 
9,615, 4 Biss. 442 [aff 19 L.Ed. 346, 8 
Wall. 27]; Stetson v. Cook, 39 Mich. 
750; Providence Forge Fishing & 
aunuas Club v. Gill, 85 S.E. 464, 117 

a. 


65. Gross inadequacy of considera- 
tion as bar to defense of bona fide pur- 
chaser see supra § 982. 


Recitals in conveyance as notice see 
supra § 964. 


66. Moore v. Sawyer, 167 F. 826; 
Dunn v. Barnum, 51 F. 355, 2 C.C.A. 
265; Rio Bravo O'1 Co. v. Sanford, 
(Tex.Civ.App.) 217 S.W. 219. 


{a] TIllustrations.—(1) Where de- 
fendant purchased a tract of land 
worth twenty-five thousand dollars, 
and with the value of which he was 
acquainted, for one thousand, two 
hundred dollars, receiving a warranty 
deed therefor, and made no inquiry 
as to the grantor’s title, which was in 
fact through a quitclaim deed ob- 
tained by him by fraud and for a 
recited consideraiion of one hun- 
dred twenty dollars, defendant was 
charged with notice of the facts 
which a reasonab’e “inquiry would 
have disclosed, and. was not a bona 
fide purchaser. Moore v. Sawyer, 167 
BF. 826. (2) That plaintiffs paid 
twelve dollars for all the other land 
of a tract, and paid only two dollars 
for the land in question, indicates 
they had knowledge that their gran- 
tor was selling the land of his land- 
lord, and they were charged with 
knowledge that he had no record title. 
Rio Bravo Oil Co. v. Sanford, (Tex. 
Civ.App.) 217 S.W. 219. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 967-968] 


not notice should be imputed to a purchaser.®? 
other words, the good faith of a purchaser may be 
seriously impaired, if not destroyed, by the inade- 
quacy of the price at which the property is offered 
by the person claiming to be its owner, and where 
the sum which the seller is willing to take is vastly 
disproportionate to the value of the land, which is 
the subject of a negotiation, it is strong proof of a 
defect of title and is sufficient to put a prudent man 
on inquiry, and if the buyer neglects diligently to 
prosecute such inquiry, he may not be accorded the 
standing of a bona fide purchaser.*® 
adequacy of consideration does not raise an imp'i- 
cation’ of notice of fraud;®® the consideration must 
be so inadoquate as to shook the conscience into an 
inference that something was wrong,’® and it has 


67. I1].—Mason vy. Mullahey, 34 N. 
HE. 36, 145 Ill. 383. 

Iowa.—Dillen y. Shugar, 
509, 73 Iowa 434. 

Kan.—Kuhn vy. Wise, 135 P. 571, 90 
Kan. 583. 

Me.—Knapp v. Briley, 9 A. 122, 79 
Me. 195, 1 Am.S.R. 295. 

Mo.—Connecticut Mut. L. Ins. Co. v. 
Smith. 22 S.W. 623, 117 Mo. 261, 38 am. 
S.R. 656. 

N.Y.—Ochenkewsky v. Dunaj, 244 
N.Y.S. 267. 187 Misc. 674 faff 251 N.Y. 
S. 589, 232 App.Div. 441]. 

Ok!.—Smith v. Phillips, 60 P. 117, 
SVOkIS 297: 

Tex.—Hume v. Ware, 28 S.W. 935, 
87 Tex. 380; Jackson v. Waldstein, 
(Civ.App.) 27 S.W. 26. 

Wis.--Woppin vy. Doty, 25 Wis. 573. 

6S Tei Eyck v. Witbeck, 31 N.E. 
994; 135) N.Y." 40% 31 Am.S8.R. 809, 22 
Abb.N.Cas. 319. 


69. Young v. Wiley, 107 N.E. 278, 
183 Ind. 449 [rev (App.) 102 N.E. 54]; 
Anderson v. Blood, 46 N.E. 4938, 152 
N.Y. 285, 57 Am.S.R. 515 [rearg den 
47 N.E. 1105, 153 N.Y. 649]. 


[a] Notice will not be imputed to 
purcha~er where the price paid by his 
grantor was not so inadequate as, in 
itself, to indicate fraud. Anderson 
Vv. Blood, 46 N.E. 4938, 152 N.Y. 285, 57 
Am.S.R. 515 [rearg den 47 N.E. 1105. 
153 N.Y. 649]. 

70. Young v. Wiley, 107 N.E. 278, 
183 Ind. 449 [rev (App.) 102 N.E. 54]. 


71. People v. Riera, 27 Porto Rico 
oF 

72. Reeord of: 

Lease as notice to subsequent pur- 
chaser or encumbrancer see Land- 
lord and Tenant § 425. 

Mortgage generally see Mortgages §§ 
419-427, 513-527. 

73. Anthony v. Wheeler, 22 N.E. 
494, 130 Ill. 128; Bourland v. County 
of Peoria, 16 Ill. 538; Barney v. Little, 
15 Iowa 527; Kelley v. Vandiver, 15 
Mo.App. 435. 

74. See statutory provisions; 
cases infra this note. 

{a] In Michigan Pub. Acts (1915) 
Act No. 199, changing the rule that 
the grantee under a quitclaim deed is 
charged with notice of an unrecord- 
ed conveyance, is not retroactive. 
Donohue v. Vosper, 155 N.W. 407, 189 
Mich. 78 [eff 37 S.Ct. 350, 243 Ws. 59; 
61 L.Ed. 592]. 

{b] In Oklahoma (1) Rev. L. 
(1910) § 1158, defining the rights of 
innocent purchasers, having been en- 
acted in 1897 and being in conflict 
with St. (1890) § 4021, providing that 
defeasance must be recorded, repeal- 


35 N.W. 


and 
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In 


ulation™ 


But mere in- 


ed that section by implication, until 
the adopticn of the Code of 1910. 
Armstrong v. Phillips, 181 P. 715, 184 
PLONE Ok 92: (2) Rev. L. 
(1910) § 1158, although adopted by 
the legislature as nart of the code at 
the same time it adopted § 4021, must, 
under § 8158, defer to the latter § 
4021, “latte,” as used in § 8158, re- 
ferring to place or arrangement in the 
code. Armstrong v. Phillips, supra. 

[ce] In Porto Riso (1) as between 
heirs and subsequent grantees of the 
person to whom the heirs’ tutor, dur- 
ing their minority, conveyed land, 
the parties’ rights depended on the 


‘disclosures in the Registry of Pron- 


erty. Diaz v. Perez, 54 F.(2d) 588 
[cert den sub nom. Rafaela v. Media- 
villa, 52) S'Ct.457)" 285 US... 557,276" Ls 
Iced. 945]. (2) Under the statute, sub- 
sequent purchasers are “third per- 
sons” nrotected by the record, unless 
the defect in title clearly appears in 
the Registry of Property. Diaz v. 
Perez, suvra. (3) Spanish Mortgage 
Law see Registration of Land Titles 
§§ 178-193. 


[d] I. Tennessee Shannon Cede §§ 
8712, 3717, regu’ate conveyence of real 
estate, to be m-de complete as against 
judgment ereditors and subseqvent 
purchacers, by registrotion. Jeffer- 
son:.County Bank v. Hale, 280 S.W. 
408, 152 Tenn. 648. 

75. Stafford v. Lick, “7 Czrl. 
Mesick v. Sunderland, 6 Cal. 297. 

76. U.S.—George v. Mvnhattan 
Land & Fruit Co., 51 F.(2d) 28; Pen- 
insular Naval Stores Co. v. Tomlinson, 
244 E. 598; U. S. v. Wesley, 185 FE. 
276; Rexford v. Brunswick-Balke- 
Collender Co., 181 F. 462, 104 C.C.A. 
210 [cert gr 31 S.Ct. 469. 219 U.S. 584. 
55 L.Ed. 346. rev on other grounds 33 
S.Ct. 515, 228 U:S. 339, 57 L.Ed. 864]: 


Ala.—Groover v. Watson, 141 So. 
221, 224 Ala. 559. 


Ark.—Madden v. Suddarth, 221 S.W. 


479; 


457, 144 Ark. 79; Kend> NL spain ae 
EHS Lumber Co., 64 S.W. 220, 69 
rk. : 


Cal.—Anderson y. Willson, 191 P. 
1016, 1018, 48 Cal.Arp. 289 [cit Cyc]. 


Colo.—Bennett v. Morrison, 242 P. 
636, 78 Colo. 464. 

Conn.—Butchers’ Ice & Snpply Co. 
v. Bascom, 146 A. 843, 109 Conn. 433: 
Tuengyel v. Peregrin, 132 A. 459, 104 
Conn. 285. 

Del.—Winchester v. 
271, 16 Del.Ch. 84. 


Ga.—Holder v. Jordan Realty Co., 
154 S.E. 353, 170 Ga. 764; Glerton v. 
Wright, 100 S.E. 72, 149 Ga. 220. 


T1l.—Crowen v. Meyer, 174 N.E. 55, 
$44 Ill. 46; Allison v. White, 120 N.E. 
809, 285 Ill. 311; Mills v. Strawn, 206 
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been held that one who purchases from a person who 
appears in the registry as owner is not put on notice 
of defects in the vendor’s title because of the small- 
ness of the amount paid by his vendor for the prop- 
erty, as disclosed by the registry.74 


[§ 968] (10) Records***—(a) In General. Con- 
structive notice arising from the registry of instru- 
ments is purely a matter of positive statutory reg- 
but rogistry 
passed,** the intention being to do away with alt 
notice, other than that given by statute, except ac- 
tual notice in fact.7> When the statutory require- 
ments are substantially complied with, subsequent 
purchasers are charged with constructive notice of 
the record,?® which is as effectual in law as actual 


laws have been widely 


Ill.App. 107; Schroeder v. Wolf, 127 
Tl. App. 506 [aff 81 N.B.°13,' 227 Til. 
1333]. 

Ind.—Harmon v. Scott. 133 N.E. 141, 
78 Ind App. 554; Schaffner v. Voss, 
93 N.1. 235, 46 Ind.App. 551. 

Iow1.—O’Dell v. Browning, 165 N. 
W..395, 182 Iowa 223; Warner v. Ham- 
ill, 111 N.W. 939, 134 Iowa 279. 


Kan.—Ictuhn v. Holton Nat. Bank, 
ee 551, 74 Kan. 456, 118: Am.S.R: 


Ky.—Seat v. Louisville & Jefferson 
County Land Co., 293 S.W. 986, 219 
Ky. 418; Loeb v. Conley, 169 S W. 575, 
160 Ky. 91. Ann.Cas. 1916B 49; Hur- 
ley v. Big Sardy & C. R. Co., 125 S.W. 
302, 1387 Ky. 216; Warden v. Adding- 
ton, 115 S.W. 241, 131 Ky. 296: Des- 
kins v. Big Sandy Co., 89 S.W. 695, 121 
Kv. 601, 28 Ky. L. 565; Eaker v. West, 
9 Ky.Op. 751; Goodman vy! Bolton; 3 
Ky.Op. 135; Ott v. Ott, 2 Ky.Op. 114: 

La.—Breaux-Renoudet Cvyvress- 
Lumber Co. v. Shadel, 28 So. 292, 52 
Lo.Ann. 2094; ‘United Gas Publie 
Service Co. v. Roy, (App.) 147 So. 
705; Rawls v. Thomas, 3 La.App. 484. 


Me.—Briggs v. Hodgdon, 7 A. 387, 78 
Me. 514, 


Mich.—Hedstrom v. Kingsbury, 40 
Mich. 636. 

Minn.—Latourell v. Hobart, 160 N: 
W. 259, 185 Minn. 109; Lu y-v. Lucy; 
120 N.W. 754, 107 Minn. 484, 131 Am. 
SiR215 02% 

Miss.—Memphis Stone & Gravel Ce: 
v. Archer, 82 So. 315, 120 Miss. 453. 

Mo.—Jones v. Hinmelberger-Harri- 
son Lumber Co., 223 S.W. 63; Givens 
v. Burton, 183 S.W. 617;°> Suge“ wv 
Dunean, 142 S.W. 321, 238 Mo. 422; 
Will'ams v. Butterfirld, 114 S.W. 13, 
214 Mo. 412; Geer vy. Missouri Lumber, 
ete., Co., 34 ,5.W. 1099, 134 Mo. 85, 56 
Am.S.R. 489. 

Neb.—Mu'ligan v. Snavely, 223 N. 
W. 8, 117 Neb. 765; State Bank v. 
Frey, 91 N.W. 239, 3 "Neb. (Unoff.) 83. 


N.J.—Hildreth v. Vineland Trust 
Co., 145 A. 625, 104 N.J.Eq.. 317. 


N.Y.—Cur'is v. Moore, 46 N.E. 168, 
152 N.Y. 159; Mutual L.. Ins. Co.. v. 
Corey, -131 UN. .1095,- 135 N.Y.) 326: 
Purdy v. Huntington, 42 N.Y. 334, 1 
Am.R, 532 [Trev 46 Barb. 389]; King 
v. Keiser, 23 N.Y.S. 21, 3 Misc. 523. 

N.C.—Smith v. Fuller, 67 S.E. 48, 
152 N.C..%. 

Oxl.—Coats v. Riley, 7 P.(2d) 644, 
154 Ol. 291; Ehret v. Price, 254 P. 
748, 122 Okl. 277. 

—Cantrall yi Sterling Mining Co., 
122 . 42, 61 Or. 


Pa.—Finley v. Pate 154 A. 299, 
303° Pa. 131: 
Philippine.—Govt. vy. Zomora, 41 
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notice.** The presumption of notice thus raised 
is conclusive and incontrovertible,*® and proof of 
actual notice is dispensed with.7® The question of 
notice depending on the interpretation of the regis- 
try acts as affecting the rights of a purchaser is cog- 
nizable at law as well as in equity,®° and the statutes 
are applicable to municipalities as well as to pri- 
vate individuals.*! The law favors the recorded 
title’? and any conveyance which is duly recorded 
must thereby obtain all the benefits which depend 
upon or flow from the fact of registration..* <A 
person may rest upon the constructive notice which 
the record of his title imparts, and he is under no 
duty or obligation to give any other notice to any 
one who assumes to deal with other parties with 
reference to such property.** Deeds of record do 
not supersede adverse possession, or any other ex- 
trinsic matter on the ground, which imports notice 
of the existence of a fact contrary to one imported 
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[$§ 968-969 


Record made pursuant to an unconstitutional stat- 
ute is not constructive notice.®® 


[§ 969] (b) Duty of Searching Record and Right 
To Rely Thereon. Where titles to real estate are 
of record, it is the duty of a purchaser, in the ab- 
sence of any special agreement, to search the pub- 
lic records for himself, and to make a complete 
examination of such records, for such information as 
they may contain regarding the validity of the title 
of the real estate he would purchase.*? The intend- 
ing purchaser is not required to do more than to 
examine the public records in order to ascertain the 
state of the recorded title,*® and, if he finds this 
complete, he can purchase with safety, unless he is 
affected with notice of defects not disclosed by the 
record.®® Thus, in the absence of actual knowledge 
of the title in fact or of facts sufficient to put him 
on inquiry,®® a purchaser may assume that the title 


by the deed.®® 


Philippine 905. 

Porto Rico.—Olivieri v. Olivieri, 7 
Porto Rico Fed. 409. 

S.C.—Epps v. McCallum Realty Co., 
138 S.E. 297, 139 S.C. 481. 


Tex.—Leonard vy. Benfford Lumber 
Comme iGesSiwulss 2: Pex 88h) Kine 
WV Haley, 12 °S.W. 1112: 1:75" Tex. 1635 
Griggs v. Houston Oil Co. of Texas, 
(Commn.App.) 213 S.W. 261 [aff (Civ. 
App.) 181 S.W. 833]; Stern v. Max- 
well, (Civ.App.) 44 S.W.(2d) 482; 
Walker v. Ayers, (Civ.App.) 241 S.W. 
603; Davies v. Rutland, (Civ.App.) 
219 S.W. 235 [motion den (Civ.App.) 
219 S.W. 1114]; Houston Oil Co. of 
Texas v. Lane, (Civ.App.) 200 S.W. 
216 [error granted]; McDougal v. 
Conn, (Civ.App.) 195 S.W. 627; Green 
v. Eddins, (Civ.App.) 167 S.W. 196; 
Raley v. D. Sullivan & Co., (Civ.App.) 
159 S.W..99 [rev on other grounds 
(Commn.App.), 207 S.W. 906]; Gibbs 
v.. Eastham, (Civ.App.) 143 S.W. 323; 
Carnes v. Swift, (Civ.App.) 56 S.W. 
85; Mansfield: v.:Garrison, (Civ.App.) 
48 S.W. 554 [aff 50 S.W. 335, 92 Tex. 
546]; Parker v. Walker, 39 S.W, 611, 
15 Tex.Civ.App. 370. 


[a] Notice of void conveyance.— 
In a suit to quiet title, where defend- 
ant claimed under a deed defectively 
acknowledged, that a system of ab- 
stracts whereby defendant purchased 
failed to show such defective ac- 
knowledgment was immaterial, where 
the deed was on record. , Jones v. 
Himmelberger-Harrison Lumber Co., 
(Mo.) 223 S.W. 63. 


{[b] What constitutes record.—The 
entries in the reception book of the 
recorder which were required by stat- 
ute, together with the registration 
of the instrument, constitute the full 
record, and a purchaser is affected 
with notice of all facts which either 
book discloses. Latourell v. Hobart, 
160 N.W. 259, 135 Minn. 109. 


77. Loeb v. Conley, 169 S.W. 575, 
160 Ky. 91, Ann.Cas.1916B 49; Sugg 
v. Duncan, 142 S.W. 321, 238 Mo. 422; 
PWhret v. Price, 254 P. 748, 122 Okl. 277. 
And see cases supra note 76. 


78. Cal.—Anderson v. Willson, 191 
P. 1016, 1018, 48 Cal.App. 289 [cit 
Cyc]. 

Jowa.—Barney v. Little, 15 Iowa 
527. 

Miss.—Claiborne v. Holmes, 51 
Miss.. 146. 


Mo.—Geer v. Missouri Lumber, ete., 
Co., 34 S.W, 1099, 134 Mo. 85, 56 Am. 
S.R. 489. 


Neb.—Mulligan v. Snavely, 223 N. 
W: 8, 117 Neb. 765. 

Or.—Lytle v. Hulen, 275 P. 45, 128 
Or. 483. 

Tex.—Leonard v. Benfford Lumber 
Co., 216 S.W. 382, 110 Tex. 83; White 
v. McGregor, 50 S.W. 564, 92 Tex. 556, 
71 Am.S.R. 875. 

Wis.—Kidder v. Pueschner, 247 N. 
W. 315. 

[a] Tlliteracy no excuse.—The 
fact that the subsequent purchaser 
was an unlettered man, and did not 
understand the facts, will not take 
him out of the rule of the text. Seil- 
ert v. McAnally, 122 S.W. 1064, 223 Mo. 
505, 185 Am.S.R. 522. 

79. McElwaney vy. MacDiarmid, 62 
S.E. 20, 131 Ga. 97; Rosser v. Bing- 
ham, 17 Ind. 542; Healey vy. Worth, 
35 Mich. 166; Prouty v. Marshall, 74 
A’ 550;°225 Pa.:570, 25 L.R.A.N.S. 1211. 

80. Jackson v. Burgott, 10 Johns. 
(N.Y.) 457, 6 Am.D. 349. 

81. Lind v. City of Bellingham, 
245 P. 925, 139 Wash. 148. 


82. Anderson v. Barnwell, (Tex. 
Civ.App.) 52 S.W.(2d) 96. 
83. Anderson v. Barnwell, supra. 


84. Hastwood v. Standard Mines, 
ete; Con Slee i382) Lietdaho 195. 

85. Warden vy. Addington, 115 S. 
W. 241, 131 Ky. 296. 

Possession as notice see infra §§ 
1011-1030. 

86. Blake v. Boye, 88 
Colo. 55, 8 L.R.A.N.S. 418. 

87. U.S.—Mathieson v, Craven, 228 
yas 45% 

Kan.—Symns v. Cutter, 59 P, 671, 
9 Kan.App. 210. : 

Miss.—Dead River Fishing & Hunt- 
ing Club v. Stovall, 113 So. 336, 147 
Miss, 385, 

Neb.—Stewart v. Walker, 113 N.W. 
814, 80 Neb. 68, 127 Am.S.R. 747. 

N.J.—Bock y. Koch, 131 A. 891, 99 
N.J.Eq. 359. 

Pa.—Espy v. Anderson, 14 Pa. 308. 

Tenn.—Kobbe v. Harriman Land 
Co.,, 201 Siw. 7.62, 139) Tennww2ol, 


[a] Previous conveyances of gran- 
tor.—‘‘A purchaser of land is charged 
with notice not only of every state- 
ment of fact made in the various con- 
veyances constituting his chain of 
title, but he is also bound to take 
notice of and to fully explore and 
investigate all facts to which his at- 
tention may be directed by recitals 


P. 470, 38 


in said conveyance contained. The 
duty is also imposed on him to exam- 
ine all deeds and conveyances previ- 
ously executed and placed of record 
by his grantor—either immediately or 
remote—if such deeds or conveyanc- 
es in any way affect his title.” Dead 
River Fishing & Hunting Club v. Sto- 
vall,; 123 (Somv336; 337, L477 Missiessco: 

[b] Inspection by agent.—lIt is not 
necessary for a purchaser of real es- 
tate personally to inspect the pub- 
lic records, but he may do this by 
his agent, and a person preparing an 
abstract of title is the agent of such 
purchaser. Stewart v. Walker, 113 
N.W. 814, 80 Neb. 68, 127 Am.S.R. 747. 

[c] Purchaser taking under exclu- 
sion clause.—It is duty of one who 
purchases under deed containing a 
clause excluding older and better ti- 
tles to search the public records for 
prior instruments affecting the title. 
Kobbe v. Harriman Land Co., 201 S.W. 
762, 189 Tenn, 251. 


[d] Failure to make extensive 
search.—Failure of any one under- 
taking to examine title to carry his 
examination back at least twentv 
years from the date of search is gross 
eee oe. Mathieson y. Craven, 22% 


88. Ransome y. Watson’s Adm’r, 
134 S.E. 707, 145 Va. 660, 


89. Ransome y. Watson’s Adm’r, 
supra. 

90. Ky.—Hudson & Collins v. Mc- 
Guire, 223 S.W. 1101, 188 Ky. 712, 17 
A.L.R. 148. 

Neb.—Weatherington vy. Smith, 109 
N.W. 381, 77 Neb. 363, 124 Am.S.R. 
855, 13 L.R.A.N.S. 430 [aff 112 N.W. 
566, 77 Neb. 369]. 


N.J.—Roll v. Rea, 12 A. 905, 50 N. 
J.Law 364. 


Tex.—Bogart v. Moody, 79 S.W. 633, 
35 Tex.Civ.App. 1. 


Wis.—Portage City Bank vy. Plank, 
124 N.W. 1000, 141 Wis. 653, 135 Am. 
S.R. 62, 18 Ann.Cas. 869; Friend v. 
Yahr, 104 N.W. 997, 126 Wis. 291, 110 
Am.S.R. 924, 1 L.R.A.N.S. 891. 


[a] Ambiguous conveyance.—While 
a purchaser for value without actual 
notice of an infirmity in a conveyance 
in his chain of title need only look to 
the reeorded instruments, and if they 
are fair on their face and free from 
ambiguity, his rights will not be af- 
fected by the intentions of the par- 
ties to the instruments, yet where a 
conveyance in a chain of title is on its 
face so ambiguous as to leave room - 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 969-970] 


is completely disclosed on the records,®! and is en- 
and he is not bound to go 
outside the record to inquire for latent equities ;°° 
neither is he required to examine every record that 
may affect the real estate before he can safely take 
title,°>* the recording of a deed being constructive 
notice only to parties holding in the same chain of 
A purchaser taking through intermediaries 
is not bound to examine the records for a judgment 
against his remote grantor subsequent to the con- 
veyance by such grantor to the intermediary;°® and 
constructive notice from the record of a power of 
attorney does not require inquiry back of the power 
as to a prior unauthorized conveyance of land by 
the agent, but only as to what took place subsequent 


titled to rely thereon,®? 


title.®® 


thereto.°7 Subsequent purchasers 


for reasonable difference of opinion as 
to what was granted, the purchaser 
is chargeable with notice of the am- 
biguity, and his rights are limited or 
qualified thereby. Hudson & Collins 
v. McGuire, 223 S.W. 1101, 188 Ky. 
eed A Rye VES. 

[b] Record must disclose perfect 
title.—If a party relies upon a record 
to establish his title to realty and to 
relieve him of knowledge of secret 
liens known to his grantor, the record 
itself must show a chain of convey- 
ances which discloses a perfect title 
in the gramtor. Weatherington v. 
Smith, 109 N.W. 381, 77 Neb. 363, 124 
Am.S.R. 855, 13 L.R.A.N.S. 430 [aff 
112 N.W. 566, 77 Neb. 369]. 

91. See infra § 1007. 

92. U.S.—George v. Manhattan 
Land & Fruit Co., 51 F.(2d) 28. 

Ga.—Garrard v. Hull, 20 S.E. 357, 
92 Ga. 787. 

Idaho.—Millick v. O’Malley, 273 P. 
847, 47 Idaho 106. 

Ill.—Vombrack v. Wavra, 163 N.E. 
340, 331 Ill. 508; Connor v. Wahl, 161 
N.E. 306, 330 Ill. 136; Curtis v. Root, 
28 Ill. 367; Bier v. Weiler, 203 Ill.App. 
144; Schmitt v. Merriman, 101 Ill. 
App. 448 [aff 71 N.E. 986, 211 Ill. 263]. 

Ind.—Young v. Wiley, 107 N.E. 278, 
183 Ind. 449 [rev (App.) 102 N.E. 54]. 

Iowa.—Keefe v. Cropper, 194 N.W. 
Oy 196 Iowa 1179; Disque v. Wright, 

49 Iowa 538. 


Kan.—Wilkins v. -Tourtellott, 28 
Kan. 825. 

Ky.—Terry v. Ellsworth, 32 S.W. 
(2d). 558, 236. Ky. 54; Ferrell v. 


Childress, 189 S.W. 1149, 172 Ky. 760; 
Pendergrass Vv. Butcher, 164 S.W. 
949, 158 Ky. 321; Phillips v. Big San- 
dy Co., 149 S.W. 957, 149 Ky. 555. 


La.—State v. Brugier, 145 So. 282, 
176 La. 106; Hughes v. Morrissey, 124 
So. 772, 169 La. 176; Coyle v. Allen, 
122 So. 596, 168 La. 504; Schwing 
Lumber & Shingle Co. v. Arkansas 
Nat. Gas Co., 116. So. 851, 166 La. 201; 
Cole v. Richmond, 100 So. 419, 156 La. 
262; Gonsoulin v. Sparrow, 90 So. 
528, 150 La. 103; Bell v. Saunders, 72 
So. 727, 1389 La. 1037; Webster Sand, 
Gravel & Construction Co. v. Vicks- 
Burs. ebayer Com 57 (So.529)) 129 
La. 1096; Jolivet v. Chaves, 52 So. 99% 
TSA o23 yy so2 L.R.A.N.S. 1046; 
Rocques v. Freeman, 51 So. 68, 125 La. 
60; Jackson Homestead Ass’n v. Zim- 
mer, 134 So. 126, 16 La.App. 647. 


71 N.E. 


76, 185 Mass. 607. 
Miss.—Clark vy. Dorsett, 128 So. 79, 


157 Miss. 365. 
Mo.—Harrison v. Moore, 199 S.W. 
188. 


Neb.—Mulligan v. Snavely, 223 N. 
W. 8, 117 Neb. 765; Weatherington v. 
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Abstract. 


said, however, 


record.® 


from a grantee 


Smith, 109 N.W. 381, 77 Neb. 363, 124 
Am.S.R. 855, 18 L.R.A.N.S. 430 [aff 
112 N.W. 566, 77 Neb. 369]. 
N.J.—Roll v. Rea, 12 A. 905, 50 N. 
J.Law 264. 
N.Y.—Driggs v. Simson, 3 Thomps. 
&C. 786, addenda [aff 60 N.Y. 641]. 


N.C.—Richmond Guano Co. v. Wals- 
ton, 122 S.E. 663, 187 N.C. 667; Smith 
v. Fuller, 67 S.E. 48, 152 N.C. 7. 

Or.—Dennison y. Jossi, 184 P. 269, 
93 Or. 581; Stitt v. Stringham, 105 P. 
252, 55 Or. 89. 

Pa.—Magen v. Neiman, 151 A. 796, 
301 Pa. 164. But see Reck v. Clapp, 1 
Pennyp. 339 (holding that a purchas- 
er who examines the records is pro- 
tected by them as far as they can 
protect him, but he necessarily takes 
the risk of having the actual state 
of the title correspond to that which 
appears of record). 

Porto Rico.—Mestre v. Michelena, 
80 Porto Rico 142; Ayllon vy. Gon- 
zales, 28 Porto Rico 61; People v. 
Riera, (27% Porto Ricota; 2Trilla ave 
Smith, 7 Porto Rico 14. 


Tex.—Crow v. Van Ness, (Civ.App.) 
232) 5. W» O39. 

Wash.—Lind v. City of Bellingham, 
245 RP. 925, 139 Wash. 143; Weldfelt 
V. tart, 217: Byvii23, 1262 Wash. | 200; 
Burr v. Dyer, 111 P. 866, 60 Wash. 603 
[aff 115 P. 512, 68 Wash. 696]. 


Wis.—Portage City Bank v. Plank, 
124 N.W. 1000, 141 Wis. 653, 135 Am. 
S.R. 62, 18 Ann.Cas. 869; Friend v. 
Yahr, 104 N.W. 997, 126 Wis. 291, 110 
Am.S.R. 924, 1 L.R.A.N.S. 891. 


[a] Rule applied.—(1) The de- 
scription, “however otherwise bound- 
ed,” did not require a search of title 
to determine the effect of a map. Kul- 
macz v. Milas, 144 A. 32, 108 Conn. 
538. (2) The holder of a mortgage 
under an unrecorded assignment had 
no lien thereunder as against a bona 
fide purchaser of the property relying 
on a recorded release of the mortgage 
executed by the mortgagee. Millick 
v. O’Malley, 273 P. 847, 47 Idaho 106. 

Failure to record generally see in- 
fra §§ 1006-1010. 

93. Iowa.—Gulick v. Peckenpaugh, 
134 N.W. 945, 154 Iowa 380. 

La.—Hughes vy. Morrissey, 124 So. 
772, 169 La. 176; Dohan v. Murdock, 
6 So. 131, 41 La.Ann. 494. 

Porto Rico.—People vy. Riera, 
Porto Rico 1. 

Tex.—Thomas v. First Nat. Bank, 
127 S.W. 844, 60 Tex.Civ.App. 133. 

Va.—Yancey v. Blakemore, 28 S.E. 
336, 95 Va. 263. 

Wash.—Burr v. Dyer, 111 P. 866, 60 
Wash. 603 [aff 115 P. 512, 63 Wash. 
6961. 

94. 


27 


Leeser v. Kibort, 243 Ill.App. 
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under a purported absolute conveyance are not bound 
to search the records to ascertain whether the gran- 
tor had subsequently made a purported declaration 
of defeasance on condition.®§ 


A party is not entitled to rely on an 
abstract®® but is charged with notice of all matters 
affecting his title which are of record. 
that he is not bound to examine the 
records where he examines an abstract which is sim- 
ilar to the records,? and he may rely upon the ab- 
stract to the extent that it correctly reflects the 


It has been 


[§ 970] (c) Facts of which Record Is Notice. 
An instrument properly recorded is notice of all the 
facts therein expressly set forth,> and also of all 


258. 

95. See infra §§ 985, 986. 

96. Vreeland v. Wachendorf, 137 
A. 832, 101 N.J.Eq. 173 [aff 140 A. 922, 
102 N.J.Eq. 336]. 

97. War Fork Land Co: v. Mar- 
cum, 202 S.W. 668, 180 Ky. 352. 


98. Rowley v. Davis, 167 P. 162, 
34 Cal.App. 184. 

99. McGinn v. Tobey, 28 N.W. 818, 
62 Mich. 252, 4 Am.S.R. 848; Daugh- 
aday v. Paine, 6 Minn. 443; Mulligan 
v. Snavely, 223 N.W. 8, 117 Neb. 765; 
Bee v. Joseph, 155’ P. 184, 79 Or. 


1. See infra § 970. 
Fes Carey v. Rauguth, 82 I1].App. 

3. Mulligan y. Snavely, 223 N.W. 
8, 117 Neb. 765. 

4 Instruments whose record 
eens to notice see infra §§ 985— 
999. 

5. U.S.—Ochoa vy. Hernandez y Mo- 
rales, 33 S.Ct. 1033, 230) US) 189,67 


L.Ed. 1427; George v. Manhattan 
Land & Fruit Co., 51 F.(2d) 28; Math- 
is v. Hemingway, 24 F.(2d) 951; 


Mathieson v. Craven, 228 F. 345; Pax- 
son v. Brown, 61 F. 874, 10 C.C.A 135. 


Cal.—Hager v. Spect, 52 Cal. 579. 


Colo.—Carter v. Badger Irr. Dist., 
230-30, te COlos 10d, 


gent .—Hunt y. Mansfield, 31 Conn. 
4 


C. Pare .—Anderson v. Reid, 14 App.D. 


Fla.—Latin-American Bank y. Rog- 
ers, 99 So. 546, 87 Fla. 147. 


Idaho.—Glover v. Brown, 184 P. 
649, 653, 32 Idaho 426 [quot Cyc]. 


Ill.—Simonson vy. Goldberg, 170 N. 
E. 252, 338 Ill. 420; Allison v. White, 
120 N.E. 809, 285 Til, 311. 


Ind.—Mettart v. Allen, 39 N.E. 239, 
139 Ind. 644; Simmons v. Meyers, 112 
Neds roel ol Ind. App. 403; Keesling v. 
Doyle, 35 N.E. 126, 8 Ind. App. 43. 


Iowa.—Moore v. Crawford, 231 N. 
W. 363, 210 Iowa 632; Loser v. Plain- 
field Sav. Bank, 128 N.W. 1101, 149 
Iowa 672, 31 L.R.A.N.S. 1112. 


Kan.—Kline vy. Cowan, 115 P. 587, 
84 Kan. 772. 


Ky.—Elkhorn City Land Co. v. Big 
Sandy Co., 265 S.W. 454, 205 Ky. 42; 
Charles v. Whitt, 218 S.w. 994, 187 
Ky. 77; May v. Chesapeake & O. Ry. 
SO:; 212 S.W. 131, 184 Ky. 493; Spears 
Vv. Weddington, 142 S.W. 679, 146 Ky. 
434; Louisville, H. & St. L. Ry. Co. 
v. Baskett, 121 S.W. 957; Dalmazzo v. 
Simmons, 78 S.W. 179, 35 Ky... L532) 


La.—MecClung v. Atlas Of Co., 87 
So. 515, 158 La. 674 
ee eee v. Stricland 23 Me. 
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other material facts which an mquiry thereby rea- 
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sonably suggested would have disclosed;* and a pur- 


Mich.—Healey v. Worth, 35 Mich. 
166. 

Minn.—Smith v. Lockwood, 110 N. 
W. 980, 400 Minn. 221. 

Miss.—Dead River Fishing & Hunt- 
ing. Club v. Stovall, 113 So. 336, 147 
Miss. 385; Hewling v. Blake, 70 So. 
247, 110 Miss. 225. 

Mo.—Mahen v. Tavern Rock, 37 S. 
WeCZO)rb62 se oot Mo. sobs) Black: sv. 
Banks, 87 S.W.(2d) 594, 327 Mo. 341; 
Denavir v. Crowe, 9 S.W.(2d) 957, 321 
Mo. 212; Simms v. Thompson, 236 S. 
W. 876, 291 Mo. 493; Garrett v. Wilt- 
se, 161 S/W. 694, 252 Mo. 699; Case v. 
Goodman, 156 S.W. 698, 250 Mo. 112; 
Picot v. Page, 26 Mo. 398. 

Mont.—Guerin v. Sunburst Oil & 
Gas Co., 218 P. 949, 68 Mont. 365. 

N.J.—Bock v- Koch, 131 A. 891, 99 
N.J.Eq. 359; Breitman v. Jaehnal, 
132 A. 291, 99 N.J.Bq. 243 [aff 135 A. 
915, 100 N.J.Eq. 559]. 

N.Y.—McPherson v. Rollins, 14 N. 
Pedals OMe Nae s O16. AIMS UR. 82.6); 
Goldstein v. Rosenberg, 181 N.Y.S. 
559, 191 App.Div. 492 [aff 134 N.E. 
EGO cao) ING we O30; ang ait 178 Neves. 
325, 108 Mise. 294]; Feigenbaum v. 
City of New York, 249 N.Y.S. 527, 139 


Misc. 863; Hart v. Little, 171 N.Y.S. 
6, 103 Misc. 620. 
Ohio.—Parrott yv. Daugherty, 16 


OhioApp. 287. 

Okl.—Coats v. Riley, 7 P.(2d) 644, 
154 Okl. 291; Bynum v. Moore, 223 P. 
687, 101 Okl. 128; Whayne v. Sea- 
mans, 217 P. 859, 95 Ok]. 168; Daniel 
v. Tolon, 157 P. 756, 53 Okl. 666, 4 A. 
L.R. 704. 

Or.—Lytle v. Hulen, 275 P. 45, 128 


Or. 483; Talbot v. Joseph, 155 P. 184, 
79 Or. 308. 

S.cC.—Kirton v. Howard, 134 S.E. 
SHO; AC 7 S.Ca TL 


Tex.—Leonard v. Benfford Lumber 
Col 2G Sew. -s52, 100" Tex: (83y irev 
(Civ.App.) 181 S.W. 797]; Edwards v. 
Barwise, ,6. S:W. Gt; (69 /Text' 84; 
Griggs v. Houston Oil Co. of Texas, 
(Commn.Anp:) 213 S.W. 261 [aff (Civ. 
App.) 181 S.W. 833]; Walker v. Ayers, 
(Civ.App.) 241 S.W. 603; Houston Oil 
Co. of Texas v. Lane, (Civ.App.) 200 
S.W. 216; Davis v. Bell, 128 S.W. 658, 
69 Tex.Civ.App. 370. 


Va.—Saffell v. Orr, 64 S.E. 1057, 109 
Va. 768; Fulkerson v. Taylor, 46 S.B. 
309, 102 Va. 314; Miller v. Holland, 
5 S.E. 701, 84 Va. 652. 


W.Va.—Simmons vy. Simmons, 100 
See ao ye oon. WeVae 20s omlith. ov. 
Owens, 59 S.E. 762, 63 W.Va. 60. 


Wis.—Schwallback vy. Chicago, etc., 
R. -Co., 84 N.W. 128, 69 Wis.) '292;>2 
Am.S.R. 740. 


N.B.—Carroll v. Rogers, 2 N.B.Eq. 
159: 

And see cases infra notes 8-30. 

fa] Instruments ¢=ecuted togeth- 
er.—Persons dealing with the record 
are charged with the information as 
to the state of the title given by re- 
corded instruments executed together 
with and referring to the deed. 
George v. Manhattan Land & Fruit 
Co., 51 F.(2d) 28. 

6. U.S.—Mathis v. Hemingway, 24 
F.(2d) 951; Mathieson v. Craven, 228 
FF. 345. 

Ala.—Nolen v. Henry, 67 So. 500, 
190 Ala. 540, Ann.Cas.1917B 792; Dix- 
je Grain Co. v. Quinn, 61 So. 886, 181 
Ala. 208. 

Cal.—Fallon v. Kehoe, 
99 Am.D. 347. 


38 Cal. 44, 


Conn.—Sigourney v. Munn, 7 Conn. 
324. 

Ga.—Todd v. Lewis, 149 S.E. 562, 
169 Ga. 1; Cairo Banking Co. v. Hen- 
derson, 187 S.E. 19, 163 Ga. 629. 

Idaho.—Glover vy. Brown, 184. P. 
649, 653, 32 Idaho 426 [quot Cyc]. 

Ill.—Allison vy. White, 120 N.E. 809, 
285 Ill. 311; Crawford v. Chicago, etc., 
FeCoey i 2a tlleealas 

Ind.—Mettart v. Allen, 39 N.E. 239, 
139 Ind. 644; Fisher v. Bush, 32 N.E. 
924, 133 Ind. 315. 

Iowa.—Loser v. Plainfield Sav. 
Bank, 128 N.W. 1101, 149 Iowa 672, 
31 L.R.A.N.S. 1112. 

Ky.—Hudson & Collins vy. McGuire, 
223 S.W. 1101, 188 Ky. 712, 17 A.L.R. 
148; Charles v. Whitt, 218 S.W. 994, 
187 Ky. 77; Eaker v. West, 9 Ky.Op. 
Lol. 


Mich.—Fischer v. Lauhoff, 192 N. 
W. 605, 222 Mich. .128. 

Minn.—Ames y. Lowry, 
247, 30 Minn. 283. 

Miss.—Glass v. Hardison, 114 So. 
879, 148 Miss. 756; Dead River Fish- 
ing & Hunting Club v. Stovall, 113 So. 
336, 147 Miss. 385. 

Mo.—Hill v. Ballard, 178 S.W. 445: 
Griffin v. Franklin, 123 S.W. 1092, 224 
Mo. 667; Hickman v. Green, 22 S.W. 
455, 27 S.W. 440, 123 Mo. 165, 29 L.R. 
A. 39; Muldrow v. Robinson, 58 Mo. 
sein 

Mont.—Guerin v. Sunburst Oil & 
Gas Co., 218 P. 949, 68 Mont. 365. 

Nev.—Price v. Ward, 69 P. 72, 26 
Nev. 387. 

N.Y.—Curtis v. Moore, 46 N.E. 168, 
152 N.Y. 159; Goldstein v. Rosenberg, 
181 N.Y.S. 559, 191 App.Div. 492 [att 


15 N.W. 


134 N.E. 560, 232 N.Y. 535, and aff 
178 N.Y.S. 325, 108 Misc. 294]; 165 


Broadway Realty Corporation v. Web- 
er & Heilbroner, 256 N.Y.S. 805, 143 
Misc. 672. 

N.C.—Mills v. Kemp, 145 S.E. 557, 
LIGHIN: Cro 09. 


Okl.—Ceats v. Riley, 7 P.(2d) 644, 
154 Okl. 291; Bynum v. Moore, 223 
P. 687, 101 Okl. 128; Whayne v. Sea- 
mans, 217 P. 859, 95 Okl. 168; Hodges 
v. Sirnpson, 213.>P., .737, 89 Okl. *80; 
Daniel y. Tolon, 157 RP. 756, 53 Okl. 
666, 4 A.L.R. 704; Hatfield v. Lotty, 
149 P. 117f, 48 Okl. 173. 


Pa.—Coleman y. Reynolds, 37 A. 
5435, 131) Pa. 73.17. 
S.C.—Kirton v. Howard, 134°S.E. 


S59 13871S.C. 11: 


Tex.—Cook v. Caswell, 17 S.W. 385, 
81 Tex, 678; Jenkins v. Adams, 8 S. 
W. 603, 71 Tex. 1; Griggs v. Houston 
Oil Co. of Texas, (Commn.App.) 213 
S.W. 261 [aff (Civ.App.) 181 S.W. 
833]; Kone v. Harper, (Civ.App.) 297 
S.W. 294 [aff (Commn.App.) 1 S.W. 
(2d) 857]; Yates v. Buffalo State 
Bank, (Civ.App.) 229 S.W. 619; Tem- 
ple Lumber Co. v. Broocks, (Civ.Avp.) 
165 S.W. 507; Wilkerson v.: Ward, 
(Civ.App.) 137 S.W. 158; Root v. B .1d- 
win, (Civ.App.) 52 S.W. 586; Massie 
v. Yates, (Civ.App.) 29 SW. 1132. 
But see Houston Oil Co. of Texas v. 
Lane, (Civ.App.) 200 S.W. 216, 224 
(saying: ‘Purchasers are only charg- 
ed by construction with notice of the 
facts exhibited by the record, and not 
with such as might have been ascer- 
tained by such inquiries as an exami- 
nation of the record might have in- 
duced a prudent man to make, and, 
while it is a conclusion of law which 
cannot be disputed that subsequent 
purchasers and creditors are charge- 
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chaser is not entitled to rely on statements of his 


able with notice of all the facts 
shown or exhibited by the record, it 
has never been held that they are 
bound or affected by a record which 
does not give notice of a valid con- 
veyance of the property in question, 
but merely gives information which, 
if in fact communicated to such cred- 
itor or purchaser, might have been 
reasonably sufficient to put him upon 
inquiry, though, had such inquiry 
been made, the existence of a prior 
incumbrance not properly recorded 
might have been ascertained. Taylor 
v. Harrison, 47 Tex. 454, 457, 26 Am.D. 
304; Laughlin v. Tips, 28 S.W. 551, 
8 Tex.Civ.App. 649’); Fennimore v. 
Ingham, (Civ.App.) 181 S.W. 513 [mod 
on other grounds (Commn.App.) 215 
S.W. 956] (holding thot a recorded 
deed is constructive notice only of the 
facts which it recites, but 2 party is 
chargeable with notice of what a rea- 
sonably prudent person, with knowl- 
edge of the facts, wou'd have ascer- 
tained by inquiry, where he has ac- 
ee knowledge of a deed or its rec- 
ord). 


Vt.—Passumpsic Sav. Bank v. Buck, 
44 A, 98, 71 Vt. 190. 


W.Va.—Simmons v. Simmons, 100 
S.E. 743, 85 W.Va. 23; Smith v. Owens, 
59 S.E. 762, 63 W.Va. 60. 

[a] Variations in names (1) which 
ought not to mislead a purchaser of 
ordinary prudence and _ intelligence 
will not avoid notice. Loser v. Plain- 
field Sav. Bank, 128 N.W. 1101, 149 
Iowa 672, 31° ARIA NS. 11425 G@) 
Thus the execution of a conveyance 
of land by the owner, in his rightful 
name, although different from that in 
which he acquired it, when duly re- 
corded, will operate as constructive 
notice of the sale and transfer of the 
title, and will take precedence of a 
subsequently recorded deed to the 
same land, executed in the name by 
which it was acquired. Fallon v. Ke- 
hoe, 38 Cal. 44, 99 Am.D. 347. 


[b] Facts as to which purchaser 
pus on inquiry.—(1) Where all of the 
minerals except stone coal with nec- 
essary rights of way and privileges 
of mining and smelting were convey- 
ed, the provision for privileges of 
mining and smelting rendered the deed 
sufficiently ambiguous, so as to put 
purchasers for value on notice that it 
might not convey oil and gas rights. 
Hudson & Collins v. McGuire, 223 S. 
Wo tloly TSS Ky 712017. AC Re a 8 
(2) “A recitation in a deed of a judg- 
ment or an action at law, as a part 
of the chain of title, is constructive 
notice to the grantee of the things 
which are shown by the record of the 
action or the judgment.’ Charles v. 
Whitt, 218 S.W. 994, 997, 187 Ky. 77. 
(3) A recorded judgment against land 
for taxes and the subsequent tax sale 
would put a subsequent purchaser of 
the land on inquiry so as to charge 
him with knowled-e of the sale. Grif- 
fin v. Franklin, 123 S.W. 1092, 224 Mo. 
667. (4) Where a chain of title con- 
tained a decree of mortgage foreclo- 
sure, and the bill in that case recited 
a will in full, setting out a remote 
grantor’s life estate, conditioned on 
such grantor’s payment of the mort- 
gage, the purchasers were put on full 
inquiry and constructive notice of the 
life tenant’s and the remaind>rmen’s 
rights. Allison vy. White, 120 N.E. 
809, 285 Ill. 311. (5) A recorded deed 
to lots situated in a specified city, 
county, and state, end described as a 
specified block containing twenty lots 
in a specified addition, was sufficient 
to charge a subsequ git purchaser 
with notice, although he took the land 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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vendor contrary to the notice thus held out to him.? 
Thus, where such matters appear therein, the record 
is notice of ‘the description of the land,§ its loca- 
tion,® adjoining owners,!° and character of the es- 
tate,11 the parties executing the instrument,!? the 
vendor’s estate’? and title,t* and his authority to 
sellt® or pass title,t® conditions subsequent in a 


under a deed describing it as bound- 
ed by specificd streets. Wilkerson v. 
Ward, (Tex.Civ.Anp.) 137 S.W. 158. 
(6) The record showing cancelation 
of a deed of trust by renown! is suffi- 
ecient notice to the nurchacer to put 
him on inquiry, which, if followed up, 
would hove revealed other equities 
chargeable rgainst the Iond. Glass v. 
Hardison, 114 So. 879, 148 Miss. 756. 
(7) So, where a recorded deed of trust 
was made to secure a certain su, to- 
gether with four notes, an alleged 
eancellaticn, stating that it was in 
satisfacticn of an annexed deed cf 
trust, acenmncnied with the bond, 
constituted sumicient notice of failure 
to comply with nrovisions of C. S. § 
2594, as to cancellation, to put a pru- 
dent examiner on inauiry. Mills v. 
Kemp, 145 S.W. 557, 196 N.C. 309. (8) 
Where a real estate morte22°2, execut- 
ed pursuant to a divorce ¢~cree to se- 
cure sup~ort for the wif, ond ex- 
press'y referring to the decree, was 
properly recorded, a nurchaser of the 
property was chorgeahle with whot- 
ever notice an ins»ection cf the de- 
cree would have given. Whitney v. 
Whitney Blevatcer & Warehous?® C>-., 
Otek 678, 106 C.C.A. 28 [aff 180 F. 
187]. 

Mutil-ticn of recor] as nvtting par- 
ty on inquiry see infra § 1000. 

7 Elliot v. Atlantic City, 149 F. 
849; Hedstrom v. Kingsbury, 40 Mich. 
636; Smith v. Boyd, 62 S.W. 439, 162 
Mo. 146. 

8. May v. Chesaneake & O. Ry. Co., 
212 S.W. 131, 184 Ky. 493. 

9 MceCorthy Co. v. Moir, 107 P. 
628, 12 Cal.Anp, 441; May v. Chesa- 
peake & O. Ry. Co., 212 S.W. 131, 184 
Ky. 493. 

10. May v. Chesaneake & O. Ry. 
Co., 212 S.W. 131; 184 Ky. 493. 

11. May v. Chesapeake & O. Ry. 
Co., supra. 

'12. Simmons v. Meyers, 
31, 61 Ind.Anvp. 403. 


112 N.E. 


1e. Simmons v.- Meyers, supra; 
Lowry v. Lyle, 198 N.W. 245, 226 
Mich. 676. 

fa] Thus the purchaser of land 


had constructive notice thit his ven- 
dors, husband and wife, held by en- 
tireties, the deed to them being in his 
chain of title. Simmons v. Meyers, 
112 N.E. 31, 61 Ind.App. 403. 

14. Ochoa v. Herncndez y Morales. 
33s Cie L085, yen Wee loos On) da.d0d. 
1427: United Setes v. Wesely, 189% 
F. 276; Case v. Goodman, 156 S.W. 
698, 250 Mo. 112; Lembeck & Betz 
Eagle Browing Co. v. Bcrbi, 106 A. 
552. 90 N.J.Eq. 373 [aff 109 A. 925, 91 
N.J.Eq. 533]. 

[a] Voidable paten*.—Under Rev. 
L. Minn. (1905) § 4735, authorizing 
recording cf government patents, ond 
under § 3356, making properly record- 
ed instruments notice to subsequent 
purchasers, purchasers from a prior 
patentee are chargerble with notice 
of a junior recorded patent, and are 
chargeab’e through such patent with 
knowledge that, on account of the 
junior patentee’s prior application to 
enter the land, the senior patentee 
was not entitled to the land as against 


him. United States v. Wesely, 189 F. 
276. ; 
[b] Trusteeship.—A purchaser of 


land was charged with constructive 
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notice that the recorded deed to his 
grantor conveyed the land to him in 
trust. C se v. Goodman, 156 S.W. 
698, 250 Mo. 112. 


15. Pond Creek Coal Co. v. Run- 
yon, 170 S.W. 501, 161 Ky. 64. 

16. Case v. Sipes, 217 S.W. 306. 280 
Mo. 110; Barrett v. Weimar, 130 S. 
W.- 181,62 Tex. CivsApp.. 17 2: 

[a] Authority of trustee.—Where 
a trustee grants the Jand held in trust, 
and the trust deed and successive 
conveyances are properly recorded, 
such conveyances impart notice to 
-ll dealing with the property as to 
‘he trustee’s authorifv to pass tifle. 
Case v. Sipes, 217 S.W. 306, 280 Mo. 
110. 


[b] D‘vorced hushond of legal 
ow 1er.—Where the records show a 
conveyance to a woman ond a reci‘al 
that she is married, a purchaser from 
her husband, after divorce, is not en- 
titted to protection as an inneernt 
nurchaser. Barrett v. Weimar, 130 S. 
W. 181, 62 Tex.Civ.App/ 172. 

17. Powell v. Powell, 167 N.E. 802, 
335 (T1l, 533; 

18. Cal.—Myers v. Berven, 137 P. 
260, 166 Cal. 484. 

Colo.lMdwards v. Roberts, 144 P. 
856. 26 Colo.App. 538. 


Ill.—Perry v. Wiley, 120 N.E. 455, 
285 Ill. 25. 

Mich.—Seanborn v. McLean, 206 N. 
W. 496, 238 Mich. 227, 60 A.L.R. 1212: 
McQuade v. Wilcox. 183 N.W. 771, 215 
Mich. 302, 16 A.L.R. 997. 

Miss.—Crogo v. Vitter, 81 So. 646, 
120 Miss. 103. 

N.J.—Imperial Realty Co. v. West 
MERSey Ss So kt.) COu eG Ased O41 CS SING 
J.Eq. 110 [rev on other grounds 81 
A. 837, 79 N.J.Eq. 168]. 

Or.—City of Eugene v.. Chambers’ 
Power iCoz, 159 P. 576481 Or. 352. Rat- 
*orson v. Chambers’ Power Co., 159 P. 
568, 81 Or. 328. 

Wash.—Jones v. Berg, 
105 Wash. 69. 


Reccrding of easements general’y 
see Basements § 92. 


_ 29: 5 Trefry v.. Younger, 
1033, 226 Mass. 5. 


[a] Thus a recorded deed from the 
owner of land dedicated to the pub- 
lic as a cemetery, which recited that 
the conveyance was subject to the 
rights of owners of lots to whom 
conveyances had been made for bu- 
rial purvoces, and a dsed from a 
denuty sheriff to the purchaser of the 
land en execution sale, each of which 
described the land as “locally known 
as Harbor View Cemetery,” were con- 
structive notice to such purchaser 
thot the land was a cemetery for the 
buricl of the dead, and subject to all 
incidents relating to such proverty. 
Trefry v. Younger, 114 N.E. 10338, 226 
Mass. 5. 

20. Cal.—Guaranty Realty Co. v. 
Recreation Gun Club, 107 P. 625, 12 
Cal.App. 383. 

Conn.—-Gage v. Schavoir, 124 A. 535, 
100 Conn. 652. 


Ga.—Pierce v. 
440, 163 Ga. 471. 

Ill.—Wicgman v. Kusel, 
884200 le b205 

Ky.—Pond Creek Coal Co. v. Run- 


Ure Le, 


114 N.E. 


Dennett, 136 S.E. 


110 N.E. 
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deed,!?7 easements,!® incidents,!® restrictions,?® ex- 
ceptions,2! reservations,22 extent of dedication,** 
liens,?4 the nature and character of a debt secured 
by a registered mortgage,?* outstanding interests,”® 
the rights of the beneficiaries under a trust deed,?? 
the water rights of adjoining owners,?® the right of 
a city to compensation for service in sewerage dis- 


yon, 170 S.W. 501, 161 Ky. 64. 


N.J.—Wootton v. Seltzer, 90 A. 701, 
83 N.J.Eq. 163 [aff 93 A. 1087, 84 N. 
J.Eq. 207]; Bowen v. Smith, 74 <A. 
675, 76 N.J.Eiq. 456. 

N.Y.—Hort v. Little, 171 N Y.S. 6, 
103 Mise. 620; Anpel v. Buckbinder, 
143 N.Y.S. 710, 82 Mise. 312 [Irev in 
Pccordance with stinulation filed 145 
N.Y.S. 1112, 161 Anv.Div. 910]: Whist- 
ler v. Cole, 143 N.Y.S. 478. 81 Misc. 
epee 146 N.Y.S. 1118, 162 App.Div. 


Pa.—Finley v. Glenn, 154 A. 
3803 Pa. 131. 


Wash.—Jones v. Berg, 177 P. 712, 
105 Wash. 69. 


W.Va.—Cole v. Seamonds, 104 S.E. 
747, 87 W.Va. 19. 


Wis.—Mueller v. Schier, 205 N.W. 
912, 189 Wis. 70. 

[a] Effect of mortgage foreclosure. 
—The foreclosure cf a mortgage, giv- 
en by the grantee in a deed contain- 
ing restrictive build’ng covenants to 
the grantor, did not extinguish the 
notice given by the record of the d2ed 
thot the grantee had bound himse'f 
and his heirs end assigns to the 
preservation of such covenants. Bow- 
en v. Smith, 74 A. 675, 76 N.J.Eq. 456. 


21. Cox v. Ccloss7l Cavern Co., 276 
S.W. 540, 210 Ky. 612. 


22. Central Bank & Trust Co. v. 
Wiel ty) 213) SSUY (Sill 9 1s INGO ees 
Wallace v. Hoyt, (Tex.Civ.App.) 2 
S.W. 425. 

2S. Farnsworth v. 
A. 455, 115 Me. 507. 


[a] Thus (1) a recorded deed of 
dedication and recorded plan of. dedi- 
cated premises were constructive no- 
tice to a subsequent purchaser of the 
extent of the dedication. Farnsworth 
v. Macreadie, 99 A. 455, 115 Me. 507. 
(2) Where a tract of land appeared on 
a plan as a portion of an avenue, and 
afforded an access from the line of 
travel to the bluff overlooking the 
sea, such plan was notice, on dcdica- 
tion of the avenue, that the tract was 
included in the avenue. Farnsworth 
v. Macreadie, supra. 

24 Latin-American Bank vy. Rog- 
ers, 99 So. 546, 87 Fla. 147; Davis-v. 
Butler, 91 So. 279,709, 128 Miss. 847. 

25. Anniston Banking & Loan Co. 
v. Green, 73 So. 81, 197 Ala. 567. (Sse 
Runions v. Kirk, 207 Ill.Anp. 225. See 
also Mortgages §§ 520, 521. 


26. Woolfitt v. Histed, 175 N.W. 
286, 208 Mich. 808; E sterling v. Mur- 
nhey, (Tex.Civ.A»p.) 11 S.W.(2d) 329; 
pera Wer Orrj 464 S3H 1050S meV 


[a] Cestui que trust.—A recorded 
deed fron father to son, des'gn>ting 
the latter as ‘“‘trustee for’ a named 
daughter, expressed and gave notice 
of an intended passive trust in the 
son for a named beneficiary, sufficient 
at least to warn end put on inquiry 
a subsequent purchaser. Woolfitt v. 
Histed, 175 N.W. 286, 208 Mich. 308. 


27. Cochrane v. McCoy, 179 N.W. 
210, 48 S.D. 375. 


28. Barnes v. Martin, 143 N.Y.S. 
792 [aff 148 N.Y.S. 1195, 164 App.Div. 
912 (aff 116 N.E. 1034)]. 

[a] Thus a purchaser of land at 
the west of a dam, whose deed, after 
describing the property, refers to a 
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posal,?® and judicial proceedings, *° 


chasers of parts of a tract of mortgaged property 
are charged with constructive notice of the rights 
of previous purchasers, whose conveyances are of 
record, to have the lands alienated last first sold 
for the satisfaction of the vendor’s mortgage.?1 
virtue alone of the record, however, a recorded deed 
is constructive notice only of what appears on its 
face,** and the registry does not impart notice of 
all the suspicious or speculative inferences which 
an inspector, familiar with a fraudulent transaction, 
might draw as the result of a mathematical compar- 
ison of the dates of different instruments.*% 
ord of a trust deed is not constructive notice except 
in relation to the property conveyed therein;?4 it 
is not, of itself, notice as to property purchased 


map on file in the county clerk’s of- 
fice, indicating the dam, is put on in- 
quiry as to what rights one having a 
mill on the east side has through 
their common source of title, in the 
water privilege, and to have the west 
end of the dam abut against his prop- 
erty. Barnes v. Martin, 143 N.Y.S. 
792 [aff 148 N.Y.S. 1105, 164 App.Div. 
912 (aff 116 N.E. 1034) ]. 

29. City of Dallas v. - Rutledge, 
(Tex.Civ.App.) 258 S.W. 534. 

[a] Thus records of contracts be- 
tween a city and a university, and 
between the latter and an owner of 
land outside the city, relative to dis- 
posal of sewerage through the city’s 
mains, and such owner’s connection 
with, and use of, the sewer, are suffi- 
cient to import constructive notice of 
their contents, including payment 
of rentals for sewerage service, to 
such owner’s grantee. City of Dallas 
v. Rutledge, (Tex.Civ.App.) 258 S.W. 
534. 

SO. Latin-American Bank v. Rog- 
ers, 99 So. 546, 87 Fla. 147. See 
Thompson & Ford Lumber Co. v. 
Dillingham, 223 F. 1000, 139 C.C.A. 376 
[cert den 36 SCt. 219, 239 U.S. 646, 60 
I..Ed. 484] (omission from an abstract 
of title, furnished by a vendor, of any 
reference to records of judicial pro- 
ceedings, is sufficient to put the pur- 
chaser on inquiry and charge him 
with notice of what such records 
would have disclosed). 

31. Powell v. Stephens, (Tex.Civ. 
App.) 163 S.W. 672 [mod on other 
grounds (Civ.App.) 164 S.W. 1058]. 

2. Ala.—Gibson y. Clark, 31 So. 
472, 132 Ala. 370. ' 

Cal.—Chamberlein vy. Bell, 
292, 68 Am.D. 260. 

Fla.—Tyler v. Johnson, 55 So. 870, 
61 Fla. 730. 

Ga.—Shepherd v. Burkhalter, 13 Ga. 
443, 58 Am.D. 523. 

I1l.—Curtis v. Root, 28 Ill. 367. 

Ind.—State v. Davis, 96 Ind. 539; 
Gilchrist v. Gough, 63 Ind. 576, 30 Am, 
cio. 

Iowa.—Miller v. Ware, 31 Iowa 524. 

Kan.—Kline v. Cowan, 115 P. 587, 
84 Kan. 772. 

Ky —Morris v. Daniel, 210 S.W. 668, 
183 Ky. 780. 

La.—Folger y. St. Paul, 58 So, 890, 
130 La. 1082. 

Mass.—Livingstone v. Murphy, 72 
N.E. 1012, 187 Mass. 315, 105 Am.S.R. 
400. 

Mich.—Johnson y. Cook, 146 N.W. 
843, 179. Mich. 117; Lucas vy. Parks, 
47 N.W. 550, 84 Mich. 202. 

Minn.—Fritz v. Ramspott, 79 N.W. 
520, 76 Minn. 489; Roussain v. Nor- 
ton, 55 N.W. 747, 53 Minn. 560. 


4 Cal: 
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Subsequent pur- 


By 


in common.®* 


The ree- 


Mo.—Marshall v. Hill, 151 S.W. 131, 
246 Mo. 1. 


Neb.—Lyon v. Gombert, 88 N.W. 
774, 63 Neb. 630 [error dism 23 S.Ct. 
853, 189 WSS S087 47 Led, 9227- 


aA a Goodell Vo Raslor (Cha) Oe sAe 
569. 


Or.—Stitt v. Stringham, 105 P. 252, 
5d: Or. 16.9. 


Tenn.—Baldwin v. 
Humphr. 116. 


Tex.—Stern v. Maxwell, (Civ.App.) 
44 S.W.(2d) 482; Smith v. Shamburg- 
er, (Civ.App.) 273 S.W. 645; Thomp- 
son v. Cole, (Civ.App.) 126 S.W. 923; 
Carlisle v. King, (Civ.App.) 122 S.W. 
581 [aff 133 SW. 241, 103 Tex. 620, 
reh den 133 S.W. 864]. 


Wis.—Pringle v. Dunn, 37 Wis. 449, 
19 Am.R. 772; Ely v. Wilcox, 20 Wis. 
523, 91 Am.D. 436. 


[a] Rule applied.—(1) An indorse- 
ment on the back of a deed of the 
Names of persons as grantor and 
grantee is no part of the deed, so that 
the record of the deed is not construc- 
tive notice of a conveyance between 
such persons. Gibson v. Clark, 31 So. 
472, 132 Ala. 370. (2) The record of 
a conveyance will not put a purchaser 
on his guard in reference to a differ- 
ent state of facts than those express- 
ed on the face of the mortgage. Cur- 
tis v. Root, 28 Ill. 367. (3) Where the 
record shows that a prior mortgage 
has been satisfied, without showing 
by whom payment was made, a pur- 
chaser, having no other notice than 
the record, may assume payment was 
made by the party owing the primary 
duty to pay (Stitt v. Stringham, 105 
P. 252, 55 Or. 89) (4) and the fact that 
it appears of record that, had some 
other person made payment, he would 
have been entitled to subrogation, 
does not put the purchaser on in- 
quiry to ascertain if such person did 
not make it (Stitt v. Stringham, su- 
pra). (5) Where a roadway describ- 
ed and recommended in the report of 
the commissioner in a partition suit 
was not provided for in the judgment 
of division, and the deeds made by the 
commissioner did not refer to it, the 
description did not become such part 
of the proceedings and link in the 
chain of title that all grantees were 
required to take notice thereof. Mor- 
ris v. Daniel, 210 S.W. 668, 183 Ky. 
780. (6) Where land was owned by 
a father and his children as tenants in 
common, and the father as guardian 
conveys their interests, but does not 
convey his own, the record of the con- 
veyance is not constructive notice to 
a subsequent purchaser of his inter- 
est that the grantee in the former 
deed has an equity in the father’s in- 
terest, or that the conveyance was in- 
tended to include the father’s interest 
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by the trustee with the proceeds of that property.*® 
A decree which canceled a sheriff’s deed to prem- 
ises owned by tenants in common, authorized the 
latter to redeem the land on payment of a certain 
sum, and also recited that some of such tenants had 
paid the amount is not notice to the purchaser of the 
interest of others that the latter had not contrib- 
uted their just share;?® but the purchaser is enti- 
tled to assume that the court would have adjusted in 
such suit all the equities arising between the tenants 
The fact that purchasers had knowl- 
edge of the execution and probate of a recorded 
will, which attempted to devise the land to plain- 
tiff, would not give them notice that the deed of 
the testator to their vendor was in fact a mortgage.*® 
The mere fact that a deed in a chain of title discloses 


as well as his children’s. Tyler v. 
Johnson, 55 So. 870, 61 Fla. 730. (7) 
Deeds duly recorded do not impart 
notice of fraud practiced by means of 
such deeds, unless their character or 
terms are such as to furnish evidence 
of such fraud or information which 
may lead to its discovery. Kline v. 
Cowan, 115 P. 587, 84 Kan. 772. (8) 
A recorded deed giving grantees “the . 
right to use water for barn, yard, and 
house purposes” is insufficient to 
charge the purchaser of adjoining 
land with constructive notice that the 
land he bought was subject to a water 
right claimed under such deed, there 
being nothing in the deed that refer- 
red to such land. Thompson v. Cole, 
(Mex Civ.App:) 126) SW 92s. (9) 
Where a deed, absolute on its face, but 
intended as a mortgage, was recorded 
as a deed, the recorded deed does not 
give constructive notice that it was 
intended as security, under Comp. L. 
(1897) § 8980, requiring separate reg- 
istration of mortgages and absolute 
conveyances. Johnson vy. Cook, 146 N. 
W. 343, 179 Mich. 117. (10) Where 
the record showed a conveyance to 
“Elizabeth O. Griggs,’’ and that she 
later gave a power of attorney in 
which she was described as “Mrs. 
buizabeth O. Griggs,” there is no con- 
structive notice to a purchaser that 
she had a husband living when land 
was conveyed to her. Griggs v. Hous- 
ton Oil Co. of Texas, (Tex.Commn. 
App.) 213 S.W. 261 [aff (Civ.App.) 181 
S.W. 833]. (11) The recital, in a no- 
tarial act of purchase, that the ven- 
dors acquired title under a writ is- 
sued in the matter entitled “U. S. v. 
Seventeen Lots of Ground of §S.,’’ does 
not charge the purchaser with notice 
that the writ was issued in a confis-- 
cation proceeding. Folger v. St. Paul, 
58 So. 890, 130 La. 1082. (12) A pur- 
chaser is not chargeable with notice 
of proceedings to procure a corrected 
patent, or of a chain of title adverse 
to the patent, from a recital in the 
recorded patent that it was in lieu 
of a prior one, “in which the descrip- 
tion was erroneous, the record of 
which has been cancelled.” Marshall 
Vey ELI: Rods SOWs US de eae Goode 

33. U.S. v. Routt County Coal Co., 
248 BF. 485,160: C.C.A. 495. 

{a] Reason for rule.—‘“Such a cir- 
cumstance would not be sufficient to 
put a purchaser upon inquiry within 
any sound rule of law.” U.S. v. Routt 
County Coal Co., 248 F. 485, 487, 160 
C.C.A. 495. 

34. Bazemore v. Davis, 55 Ga. 504. 

So. Bazemore v. Davis, supra. 

36. Foster v. Williams, 128 S.Ww. 
797, 144 Mo.App. 219. ; 

37. Foster v. Williams, supra. 


38. Fields v. Stamper, 197 S.W. 
Wale. alee Akai, SEY, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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that it was a voluntary conveyance is not enough to 
put a purchaser on inquiry,®® although it has been 
held that the record of a deed showing an inade- 
A reference in a deed 
misdescribing the property to an unrecorded receiv- 
er’s receipt does not affect third parties.*! 


Facts disclosed by acknowledgment of a recorded 
instrument have the same effect as if they appeared 


quate consideration is.*° 


elsewhere therein.*? 
Execution purchase. 


tion defendant.*? 


Statutory attachment levy and notice imparts, 
from the time of filing, constructive notice to any 
subsequent purchaser or encumbrancer.*+ 
owner had neglected to place of record the instru- 


39. Lougheed v. Armstrong, 92 A. 
93, 84 N.J.Eq. 49. 

[a] Deea to wife.—That the re- 
corded deeds show that a husband 
conveyed property to an intermediary, 
to be conveyed to the grantor’s wie, 
and that the intermediary conveyed 
to the wife, both deeds being for the 
consideration of one dollar, does not 
put a grantee from the wife on in- 
quiry. Lougheed v. Armstrong, 92 A. 
93, 84 N.J.Eq. 49. 

40. Baldwin v. Anderson, 60 So. 
578, 103 Miss. 462. 

[a] Thus, where the recorded deed 
of defendant’s grantor showed a cash 
consideration of only ten dollars, and 
the assumption of a debt not equal to 
one third of the value of the land, and 
not yet due, defendant is chargeable 
with notice of the defects in his gran- 
tor’s title. Baldwin v. Anderson, 60 
So. 578, 103 Miss. 462. 

41. Haas v. Fontenot, 61 So. 831, 
13 20a. 312° 

42. Griggs v. Houston Oil Co. of 
Texas, (Tex.Commn.App.) 213 S.W. 
261 [aff (Civ.App.) 181 S.W. 833]. 

43. Spears v. Weddington, 142 S. 
W. 679, 146 Ky. 434. 


44, Dill v. Bush, 150 P. 1162, 86 
Wash. 525. 

Priority of attachment over subse- 
quent sale generally see Attachment 
S503. i 

45. Hart v. Weiser, 224 N.W. 308, 
ag 849 [foll 225 N.W. 78, 57 N.D. 

46. Parties protected under record- 
ing acts see infra § 1009. 

47. Noyes v. Crawford, 91 N.W. 
799, 118 Iowa 15, 96 Am.S.R. 363; Seat 
v. Louisville & Jefferson County Land 
Co., 293 S.W. 986, 219 Ky. 418. 


48. See cases infra this section. 
49. U.S.—Mathieson v. Craven, 228 
F. 345; Dexter v. Harris, 7 F.Cas.No. 


8,862, 2 Mason 5381. 

Colo.—Gillett v. Gaffney, 3 Colo. 
Sioite 
Kan.-—Dwelle v. Home Realty & In- 
vestment Co., 7 P.(2d) 522, 525, 134 
Kan. 520 [quot Cyc]. 

Minn.—Bailey v. Galpin, 41 
1054, 40 Minn. 319. 

N.Y.—Thomson v. Wilcox, 7 Lans. 
376. 

Pa.—-Finley v. Glenn, 154 A. 299, 
303 Pa. 131; Maul v. Rider, 59 Pa. 
167; Woods v. Farmere, 7 Watts 382, 
32 Am.D. 772. 

S.cC.—Smyly v. Colleton Cypress Co., 
& Shot 1026, 1027, 95 S.C. 347 [quot 

yc]. 
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A purchaser from an exe- 
eution purchaser is put on notice of what the proceed- 
ings of record reveal as to the title of the execu- 


VENDOR AND PURCHASER 


Where an 
of title.®° 


Tex.—Leonard y. Benfford Lumber 
Co., 216 S.W. 882, 110 Tex. 83 [rev 
(Civ.App.) 181 S.W. 797]; Wichita 
Valley Ry. Co. v. Marshall, (Civ.App.) 
37 S.W.(2d) 756. 

Vt.—Sanger v. Craigue, 10 Vt. 555. 


Va.—Lynchburg Perpetual Bldg., 
etc., Assoc. v. Fellers, 31 S.B. 505, 96 
Va. 337, 70 Am.S.R. 851. 


[a] Persons not dealing with title. 
—While the registration of an instru- 
ment relating to land is constructive 
notice of its contents to all persons 
subsequently dealing with the title, it 
does not so operate as to third persons 
not so dealing and innocently ignorant 
of any rights affected by such instru- 
went Mathieson v. Craven, 228 F. 


50. U.S.—United States v. Hiawas- 


see Lumber Co., 35 S.Ct. 851, 238 U.S. 
553, 59 L.Ed. 1458 [rev 202 F. 35, 120 


GCA! 2891= UU. Si °ve Wythe. County 
Iron & Zine Corporation, 11 F.(2d) 
971. 


Ark.—Masters v. Clark, 116 S.W. 
186, 89 Ark. 191. 


Be eet v. Gaffney, 3 Colo. 
51. 


Ga.—Coursey v. Coursey, 80 S.E. 


462, 464, 141 Ga. 65 [cit Cyc]. 


Idaho.—Harris v. Reed, 121 P. 780, 
21 Idaho 364. 


Ill.— Doolittle v. Cook, 75 Ill. 354. 
aonb ie v. Sullivan, 47 Ind. 


Kan.—Dwelle v. Home Realty & In- 
vestment Co., 7 P.(2d) 522, 525, 134 
Kan. 520 [quot Cyc]: Hutchinson v. 
Harttmann, 15 Kan. 133. 

La.—Buie v. Doyal, 10 La.Ann. 575. 

Me.—Blumenthal v. Serota, 151 A. 
138, 129 Me. 187; Roberts v. Richards, 
24 A. 425, 84 Me. 1; Spofford v. Wes- 
ton, 29 Me. 140; Tilton v. Hunter, 24 
Me. 29; Roberts v. Bourne, 23 Me. 165, 
39 Am.D. 614. 


Mass.—Bates v. Norcross, 14 Pick. 
224. 

Mich.—Edwards v. McKernan, 22 N. 
W. 20, 55 Mich. 520. 

Mo.—Sugg v. Duncan, 142 S.W. 321, 
238 Mo. 422; Crockett & Risque v. Ma- 
guire, 10 Mo. 34. 

Neb.—Traphagen v. Irwin, 24 N.W. 
684, 18 Neb. 195. 

Nev.—Wilson vy. Wilson, 45 P. 1009, 
Nev. 267. 
PAC ey. vy. Simpson, 11 N.J.Eq. 

N.Y.—Stuyvesant y. Hall, 2 Barb. 
(Ohare alisyils 

Pa.—Pyles v. Brown, 42 A. 11, 189 


23 


[66 C.J.] 1137 


ments evidencing its title, and a third party had 
sought to attach the property as belonging to the 
one in whose name it stood of record, but such at- 
tachment was dismissed, a recorded notice of levy 
is not, however, notice of any special equity in favor 
of the attaching 
itors of the true owner, or others dealing with him, 
with notice of such special equities.*® 


[§ 971] (d) To Whom Record Is Notice.*® 
sometimes said that the record of a conveyance which 
is entitled to be recorded is constructive notice to 
all the world,** but this is too broad and unqualified 
an enunciation of the doctrine.*® 
notice only to those who are bound to seareh for 
it;*® subsequent purchasers claiming under the same 
grantor, or through one who is the common source 
So the record may be notice to subsequent 


creditor, and does not charge ered- 


It is 


It is constructive 


Pa. 164, 69 Am.S.R. 794; Maul v. Ri- 


den d9" Pare Let. 
R.I.—Harris v. Arnold, 1 R.1. 125. 


8.C.—Smyly v. Colleton Cypress Co., 
78 S.E. 1026, 1027, 95 S.C. 347. [quot 
Cyc]. 

Tex.—White v. McGregor, 50 S.W. 
564, 92 Tex. 556, 71 Am.S.R. 875; Jen- 
kins v. Adams, 8 S.W. 603, 71 Tex. 1; 
Bryant v. Buckner, 2 S.W. 452, 67 Tex. 
107; Davis v. Lund, (Commn.App.) 
41 S.W.(2d) 57; Biswell v. Gladney, 
(Commn.App.) 213 S.W. 256; Fullen- 
wider v. Ferguson, 70 S.W. 222, 30 
Tex.Civ. App. 156; Williams Vv. 
Slaughter, (Civ.App.) 42 S.W. 327. 


W.Va.—Webb v. Ritter, 54 S.E. 484, 
60 W.Va. 193. 

Wis.—Ely v. Wilcox, 20 Wis. 523, 91 
Am.D. 436. 


[a] Meaning of “subsequent pur- 
chasers.’—(1) The subsequent pur- 
chasers who are meant are only those 
the origin of whose title is subsequent 
to the title of the grantee in the re- 
corded deed. White v. McGregor, 50 
S.W. 564, 92 Tex. 556, 71 Am.S.R. 875. 
(2) “Subsequent purchasers,’ to 
whom the recording of a mortgage is 
notice, include only purchasers after 
the recording. U. S. v. Wythe Coun- 
acica & Zine Corporation, 11 F.(2d) 


[b] Purchaser at tax sale.—Since 
the statutes merely require that suits 
to enforce tax liens be brought 
“against the ovrner of the property” 
without mentioning the record owner, 
so as to leave the effect of the record 
of deeds to be determined by general 
law, Rev. St. (1909) § 2810, making 
every deed recorded notice to all per- 
sons of its contents, and providing 
that all subsequent purchasers shali 
be deemed purchasers with notice, and 
§ 2811, providing that an unrecorded 
instrument shall not be valid, except 
as between the parties, and as to those 
who have actual notice thereof, would 
apply to affect the purchaser at a tax 
sale with notice of a deed of the land 
by the owner recorded prior to the 


tax suit. Sugg v. Duncan, 142 S.W. 
821, 238 Mo. 422. 
[ec] Successive purchasers.—No- 


tice is not confined to the immediate 
purchaser from the same grantor, but 
may extend to an indefinite number 
of successive purchasers. Harris y. 
Arnold, 1 R.I. 125. 


[d] Prior deed from common 
soOurce.—Registration of a deed after 
adoption of L. N. C. (1885) ec 147 
makes it valid as against persons who 
do not claim under the grantor there- 
in, but under his grantor by a deed 
registered in the meantime, where they 
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lessees.> 


erty cannot affect his rights.>* 


purchaser.®® 


not affected thereby; and neither 


had constructive notice of the deed to 
the grantor in the first deed by regis- 
tration in 1869, «nd Curative Act (1869 
—1870) ¢ 32. United States v. Hiawas- 
see Lumber Co., 35 S.Ct. 851, 238 U.S. 
553, 59 L.Ed. 1453 [rev 202 F. 35, 120 
CICA. 289 I: 


51. Dick v. Sears-Roebuck & Co., 
160 “A, 482° 1715 Conn. 122; Scott & 
Carmody v. Canon, (Tex.Commn.App.) 
240 S.W. 304. 

[a] Tlustration.—Where a vendor 
rescinded for nonpryment of the ven- 
dor’s lien notes and conveyed to third 
persons by a warranty deed which 
was recorded at the time a mineral 
lease from the vendee was acknowl- 
edged, the lessee was given construc- 
tive notice by the record, and was not 
an innocent purchaser in good faith. 
Scott & Carmody v. Canon, (Tex. 
* Commn.App.) 240 S.W. 304. 

Record of lease as notice to subse- 
quent purchaser or ensumbrancer see 
Landlord and Tenant § 425. 


52. Il).—Lowden v. Wilson, 84 N.E. 
245, 233 Tll. 340; Doolittle v. Cook, 
75 Dll. 354. 


Kan.—Dwelle v. Home Realty & In- 
vestment Co., 7 P.(2d) 522, 525, 134 
Kan. 520 [quot Cyc]. 

: N.D.—First Nat. Bonk v. Big Bend 
Land Co., 164 N.W. 322, 38 N.D. 33. 


Or.—Bradtl v. Sharkey, 113 P. 653, 
58 Or. 153. 

Tex.—Houston Oil Co. v. Kimball, 
122 S.W. 533, 124. S.W. 85, 103 Tex. 
94; Fidelity Lumber Co. v. Adams, 
(CivsApph.. 230% SIWesaliiigen Gibbs ve 
Hastham, (Civ.App.) 143 S.W. 323. 

Va.—McClanahan’s Adm’r vy. Nor- 
folk & W. Ry. Co., 96 S.B. 453, 122 
Va. 705; Bridgewater Roller Mills Co. 
v. Strougn, $7 °S.B: 290; 98 Va.) 721; 
Lynchbu.g Perpetual Bidg., etc., As- 
soc. v. Fellers, 31 S.E. 505, 96 Va. 337, 
70 Am.S.R. 851. 


Instruincn's not in chain of title as 
notice see infra § 986. 


53. Cetti v. Wilson, (Tex.Civ.App.) 
168 S.W. 996. 


[a] Czeditors of prior grantee.— 
Where a grantor, who cwned only an 
undivided one-half interest in a sec- 
tion, conveyed through mistake his 
entire inte:est to another instead of 
a one-fourth interest, as was intend- 
ed, the record of a subsequent deed 
by the grantor to a second grantee 
of the remaining one-fourth interest 
is not constructive notice to creditors 
of the first grantee. Cetti v. Wilson, 
(Tex.Civ.App.) 168 S.W. 996. 


54; °U.S:—U. 'S. v. Wythe County 
Iron & Zine Corporation, 11 F.(2d) 
971; Lewis v. Barnhardt, 43 F. 854 
[aff 12 S.Ct. ‘772, 145 U.S. 56, 36 L.Ed. 
621). 

Ala.—Prince v. Carter, 65 So. 326, 
186 Ala. 535. 


It affords no notice whatever to a prior 
purchaser from the grantor,®>? or to those claiming 
under such purchaser;°* and accordingly, an instru- 
ment placed on record after one has acquired prop- 
So, a bona fide pur- 
chaser from the holder of the legal title need not 
take notice of the record of a suit against his gran- 
tor commenced after the conveyance to him,®® or 
of a judgment against a prior owner of the legal 
title, when such judgment was entered after such 
prior owner had conveyed to the grantor of such 
Similarly, strangers to the title,>’ and 
claimants under distinct and hostile titles,°* are 
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is a devisee of 


D.C.-—Armstrong v. Ashley, 22 App. 
D.C. 368 [aff 27 S.Ct. 270,, 204 U.S. 
272, 51 L.Ed. 482). 


Ill.—Doolittle v. Cook, 75 Ill. 354. 


Kan.—Dwelle v. Home Realty & In- 
vestment Co., 7 P.(2d) 522, 525, 134 
Kan. 520 [quot Cyc]. 


Me.—Cushing v. Ayer, 25 Me. 382. 


N.Y.—Page v. Waring, 76 N.Y. 463; 
Hooker v. Pierce, 2 Hill 650. 


[a] Rule applied.—(1) After a 
purchaser of land has taken posses- 
sion and made valuable improvemenis, 
the recording of a copy of a will af- 
fecting his vendor’s title is not con- 
structive notice to him, although 
made before the delivery of -his deed, 
since his title relates back to the 
execution of his contract. Lewis v. 
Barnhardt, 43 F. 854 [aff 12 S.Ct. 772, 
145 U.S. 56, 36 L.Ed. 621]. (2) Good 
title to Virginia land, as against a 
prior mortgage subsequently record- 
ed, is obtained by a purchaser for a 
valuable consideration, who afterward 
became a complete purchaser without 
notice. U. S. v. Wythe County Iron 
& Zine Corporation, 11 F.(2d) 971. 
(3) Filing and recording of an affida- 
vit subsequent to a deed, alleging that 
the deed under which the grantee 
claimed title was spurious, is not con- 
structive notice to the grantee. 
Dwelle v. Home Realty & Investment 
C0) GP (2a), b22, bao, L340i<an 1520 
[quot Cyc]. 

55. Stolte v. Karren, 
App.) 191 S.W. 600. 


(Tex.Civ. 


56. First Nat. Bank v. Spelts, 143 
N.W. 218, 94 Neb. 387. 

57. Colo.—Gillett vy. Gaffney, 38 
Colom 351 


Id»ho.—Harris v. Reed, 121 P. 780, 
21 Idaho 364. 


; Jowa.—Gardner v. Jaques, 42 Iowa 
er 


Pa.—Maul v. Rider, 59 Pa. 167. 
W.Va.—Hoult v. Donahue, 21 W.Va. 
94. 


58. TIowa.—Rankin  v. 
Iowa 11; 
577: 
se eapodeee v. Hammond, 11 Pick. 

Oe 

N.Y.—Tarbell v. West, 86 N.Y. 280; 
Embury v. Conner, 4 N.Y.Super, 98 
frev on other grounds 3 N.Y. 511, 53 
Am.D, 325]. 
bo vy. Young, 5 Pa.L.J. 


Tex.—McCarthy v. Houston Oil Co. 
of Texas, (Civ.App.) 221 S.W. 307 [rev 
on other grounds (Commn.App.) 245 
S.W. 651]; MacGregor v. Thompson, 
26 S.W. 649, 7 Tex.Civ.App. 32. 

W.Va.—Webb v. Ritter, 54 S.E. 484, 
60 W.Va. 193. 


[a] Execution and recordings of 
sheriff’s deed imp?rts constructive no- 


Miller, 43 
Gardner v. Jaques, 42 Iowa 
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a subsequent grantee whose deed was first recorded 
affected with notice of the grantor’s want of title.°° 
As between the parties, the record of th2 vendor’s 
title papers does not constitute notice to the pur- 
chaser as to the state of the former’s title, such rec- 
ord being notice only to third persons.°° 
effected by registration statutes operates alike on 
residents and nonresidents,°! ineluding nonresidents 
of the United States.°? 


[§ 972] (e) Date from Which Record Operates as 
Notice—aa. Rule Stated. 
laws of most of the states, a deed or other convey- 
ance becomes effective as constructive notice from 
the time it is filed for record.®? 


Notice 


Under the registration 


In some jurisdic- 


tice to those only who hol’ or claim 
under the judgment defendant; stran- 
gers and those claiming under an in- 
dependent or hostile title are not af- 
rected thereby. Gardner v. Jaques, 42 
Iowa 577. ; 

[b] Equitable and legal titles.— 
The registry of a conveyonce of an 
equitable title is notice to a subse- 
quent purchaser of the same interest 
or title, from the same grantor, but 
it is not notice to a purchaser of the 
legal title, from a person who appears 
by the record to be the real owner. 
Tarbell v. West, 86 N.Y. 280. 


59. Hitt v. Caney Fork Gulf Coal 
Co., 139 S.W. 693, 124 Tenn. 334. 


60. Dixon v. Mcrgan, 285 S.W. 558, 
154 Tenn. 389; Topp v. White, 12 
Heisk. (Tenn.) 165. 


61. Van Ingen v. Duffin, 48 So. 507, 
158 Ala. 318, 132 Am.S.R. 29; Schaff- 
ner v. Voss, 93 N.E. 235, 46 Ind.App. 
551. 

62. Mulford vy. Rowland, 100 P. 603, 
45 Colo. 172. 

63. U.S.—Polk v. Cosgrove, 19 F. 
Cas.No. 11,248, 4 Biss. 437; Riggs v. 
rage: 20 F.Cas.No. 11,822, 4 Biss. 


Ala.—Peters ,Mineral Land Co. vy. 
Hooper, 94 So. 606, 208 Ala. 324; Chap- 
man vy. Johnson, 38 So. 797, 142 Ala. 
633, 4 Ann.Cas. 559. 


Conn.—Lewis v. Hinman, 13 A. 148, 
56 Conn. 55. 

Ga.—Touchstone Live Stock Co. v. 
asters, 157 S.E. 688, 172 Ga. 454; 
Greenfield v. Stout, 50 S.E. 111, 122 
Ga. 303; Durrence v. Northern Nat. 
Bank, 43 S.E. 726, 117 Ga. 385; Brown 
v. Aaron, 93 S.E. 258, 20 Ga.Anp. 592. 


Idaho.—Oregon Short Line R. Co. 
vy. Stalker, 94 P. 56, 14 Idaho 362, 371 
[eff 32 S.Ct. 6386, 225 U.S. 142, 56 L.Ed. 
1027]. 

Ill—Nelson v. Streu, 156 N.E. 318, 
325 Ill 146; Tuckor v. Shaw, 41 NE. 
914, 158 Ill. 326; Haworth v. Tayior, 
108 Ill. 275; Nottinger v. Were, 41 Ill. 
245; Merrick v. Wallace, 19 Ill. 486. 


Kain.—Lee v. Bermingham, 1 P. 73, 
30 Ikan. 312; Poplin v. Mundell, 27 
Kan. 138. 


Ky.--Bank of Kentucky v. H>ggin, 
1 AK.Marsh. 306; Webb v. Austin, 
58. S.W. 808, 22 Ky.L. 764; Macria v. 
Linder, 1 Ky.Op. 405. 

La.—Burgas v. S'‘outz, 141 So. 67, 
174 La. 585; Schneidau v. New Or- 
leans Land Co., (61° So; '225,) 132" las 
264; Payne v. Pavey, 29 La.Ann. 116. 

Mich.—Sincloir v. Slawson, 6 N.W. 
207, 44 Mich. 128, 38 Am.R. 235. 

Miss.—Sowell v. Rankin, 82 So. 317, 
120 Miss. 458. 


Neb.—Deming v. Miles, 53 N.W. 
665, 35 Neb. 739, 37 Am.S.R. 464; Per- 
kins v. Strong, 36 N.W. 292, 22 Neb. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tions, however, notice is imparted from the time of 
filing only in case the instrument is in due time 
actually placed on the records,®* and the proper 
index entries made.®* The filing of the instrument 
is not the recording, but the record, if completed, 
is considered as taking effect from that time.°® In 
some states, a deed, although acknowledged and 
left for registration, is not constructive notice to 
creditors and purchasers until payment of the tax 
thereon;®? but it has been held that even though 
the fee for filing was not. paid, the deed is notice 
if filed by the clork;°* and so, although an instru- 
ment deposited for record with the recording fee 
unpaid does not constitute constructive notice to 
subsequent purchasers, where it is not entered on 
the record,®® it will be notwithstanding nonpayment 
of such fee if it is entered in the reception book or 
spread at length on the record.’°® 


Fraud in judgment. A purchaser of land from a 
grantor whose titls is annulled by a recorded judg- 
ment fair on its face but in fact voidable because 
based on a wil’fully false affidavit for service by 
publication is dxemed to have notice of the fraud 
from the time of his purchase." 


[§ 973] bb. What Constitutes Piling for Record; 
Intent.’?2 In order that an instrument may be filed 


725. 562, 137 Iowa 48; 
N.Y.—Wedsworth v. Wendell, 5] — 
Johns.Ch. 294 [rev on other grounds ve 


C.—Davis v. Whitaker, 19 S.E. 


N. 
699, 114 N.C. 279, 41 Am.S.R. 793. ords §§ 15-21. 


VENDOR AND PURCHASER 


Barney v. McCarty, 
15 Towa 510, 83 Am.D. 427: 
Griffiths, 25 P. 
20 Johas. 659]. Bvin AM Si Reelooel 2 slut Ad soe 


Index of records generally see Rec- 


341. 1 Wash. 429, 
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so as to constitute notice, it must be left with the 
intent to be recorded.** Consequently, an instru- 
ment which is left with the recorder with instruc- 
tions not to record it until notified will not be con- 
sidered as filed for record until directions to record 
it are given;** and this is so although the clerk may 
have noted thereon the time of receiving it.7° If 
the deed be recorded before such instructions are 
given, the record is not notice.7® 


[§ 974] cc. Withdrawal before Record. Although, 
by the weight of authority, deeds take precedence 
not according to priority of record, but according 
to priority of filing and deposit for record in the 
proper office, yet if a deed be withdrawn before it 
is in fact copied upon the book of reeords its op-r- 
ation as notice of a conveyance is postponed until 
it is returned.*7 If, however, the deed is recorded, 
but not indexed, it operates as notice, although the 
grantee withdraws the decd without seeing that the 
proper index has been made.*® 


[§ 975] (f) Place of Record—aa. Necessity of 
Record in Proper County—(aa) In General. As a 
general rule the record of an instrument affecting 
the title to land imparts notice to subsequent pur- 
chasers only when recorded in the county where 
the land is situated.7® So, a deed, recorded in a 


Me.—Stevens v. Bachelder, 28 Me. 
Ritchie | 218. 

Vt.—Johnson v. Burden, 40 Vt. 567, 
94 Am.D. 436. 

78. Herndon v. Ogg, 84 S.W. 754, 
119 Ky. 814, 27 Ky.L. 268. 


7 OW a Hodges v. Simpson, 213 P.| , ch ae nh eri Sauer i yt ex to records generally sce infra 
89 Okl. 80. - 646; Iv. y, 00 

y Mo. sad ELIE . Ai POU te 5; " , 
Pa.—Firabee v. McKerrihan, 33 A.| Suse 'y aque SUE Tie 80 kieD | _ 79 U.S.—Airhart v. Massieu, 98 U. 


583, 172 Po. 234, 51 Am.S.R. 734; She- 
ble v. Bryden, 6 A. 905, 114 Pa. 147; 
Woods’ Appeal, 82 Pa. 116. 
R.I.—Nichols v. Reynolds, 
30, 36 Am.D. 238. 
S C.—Warnock v. Wightman, 3 S.C. 
Lan 331. 
Tenn.—Woodward v. Boro, 16 Lea 
8. 


ab Seep & 


Tex.—Hrrison v. McMurray, 8 S. 
W. 612, 71 Tex. 122; Copelin v. Shuler, 
6 SW. 6C8; Throckmorton y. Price, 
28 Tex. 605, 91 Am.D. 334; Griggs v. 
Montgomery, (Civ.App.) 22 S.W.(2d) 
688; Carlisle v. King, (Civ.App.) 122 
S.W. 581 [aff 133 S.W. 241, 864, 103 
Tex. 620]. 

Va.—Beverley v. Ellis & Allan, 1 
Rand. (22 Va.) 102. 

Wash.—Parker v. Burwell, 
151, 69 Wash. 386. 

[a] Rule applied.mWhere the ven- 
dor contracted to sell to each of two 
innocent purchasers, and subsequent- 
ly gave a deed to one of them, the 
deed was effective between the pur- 
chasers as of the date when filed for 
record. Nelson v. Streu, 156 N.E. 313, 
325 Ill. 146. 

[b Feiure to mark deed filed.— 
That a clerk has failed to mark a deed 

filed when received by him for record 
* is immaterial, since constructive no- 
tice of a deed begins the moment it 
is lodged with the proper officer for 
record. Sowell v. Rankin, 82 So. 317, 
120 Miss. 458. : 

When record’ng effective generally 
see Records § 23. 


64. Scott v. Doe, 21 F.Cas.No. 12,- 
528a, Hempst. 275; Whalley v. Small, 
25 Iowa 184; Terrell v. Andrew Coun- 
ty, 44 Mo. 309; Sawyer v. Adams, 8 
Vt. 172, 30 Am.D. 459. 

65. Lindberg v. Thomas, 114 N.W. 


125 P. 


459. 
67. Phillips v. Clark, 4 Mete. (Ky.) 
348, 83 Am.D. 471. 

Myce 3 fees see Records §§ 24- 
OM vi ha cana tax see Taxation §§ 2270- 
v . 

68. Carlisle v. King, 1383 S.W. 241, 

864, 103 Tex. 620. 

69. Hanson v. Johnson, 

452, 42 N.D. 431. 

70. Hanson v. Johnson, supra. 
71. Duphorne v. Moore, 107 P. 791, 
82 Kan. 159. 


Time to sue to annul judgment and 
limitations generally see Judgments § 

72. Filirg for record generally see 
Records §§ 3-7. : 


Lia NeW. 


73. Hunt v. Allen, 50 A. 1103, 73 
Vitag22. 
74. Dedman vy. Earle, 12 S.W. 330, 


52 Ark. 164; Bowenvy. Fassett, 37 Ark. 
507; Haworth v. Taylor, 108 Ill. 275; 
Turberville v. Fowler, 46 S.W. 577, 
101 Tenn. 88; Blair v. Ritchie, 47 A. 
1074;°% 2) Vit. 3LI~- 

75. Town v. Griffith, 17°N.H. 165. 

76. Haworth v. Taylor, 108 Ill. 275; 
Brigham v. Brown, 6 N.W. 97, 44 Mich. 
59; Blair v. Ritchie, 47 A. 1074, 72 
Weis oul 

77. Ark.—Turman v. Ball, 15 S.W. 
886, 54 Ark. 273, 26 Am.S.R. 35. 

Cal.— Lawton v. Gordon, 37 Cal. 
202. 

Ill.— Worcester Nat. Bank v. Chee- 
ney, 87 Ill. 602. 

Ilowa.—Yerger 'v. Barz, 8 N.W. 769, 
56 Iowa 77. 

Ky.-—-Webb v. Austin, 58 S.W. 808, 
22 Ky.L. 764. 


S. 491, 25 L.Ed. 213. 


Cal.--Stout v. Gill, 294 P. 446, 110 
Cal.App. 445. 

Ill.—St. John v. Conger, 40 Ill. 535. 

Ky.—Morgan v. Big Woods Lum- 
ber Co., 249 S.W. 329,198 Ky. 88; Tay- 
lor v. McDonald’s Heirs, 2 Bibb 420. 


La.—Coyle v. Allen, 122 So. 596, 168 
La. 504; McQueen v. Fiesdick Black 
Land & Lumber Co., 65 So. 909, 135 
La. 698; Prevost v. Ellis, 11 Rob. 56; 
Gradenigo v. Wallett, 9 Rob. 14; Lee 
v. Darramon, 3 Rob. 160; Murphy v. 
Jandot, 2 Rob. 378; Perron v. Mail- 
lan, 11 La. 489; Duplessis v. Boutte, 
11 La. 342; Gravier v. Baron, 4 La. 
fey Carraby v. Desmarre, 7 Mart.N.S. 
661. 


gets as v. Eastman, 31 Mich. 
£o0vuo- 

Mo.—Hays v. Pumphrey, 125 S.W. 
1109, 226 Mo. 119; De Lassus v. Winn, 
74 S.W. 635, 174 Mo. 636. 


N.C.—Davis v. Robinson, 
697, 189 N.C. 589. 


N.D.—Battersby v. Gillespie, 222 N. 
W. 480, 57 N.D. 426. 


Tex.—Harris v. Monroe Cattle Co., 
19 S.W. 869, 84 Tex. 674; Adams v. 
Hayden, 60 Tex. 223; Houston Oil Co. 
of Texas v. Bayne, (Civ.App.) 141 8. 
W. 544. 

Va.—Honaker Lumber Co. v. Kiser, 
113 S.E. 718, 134 Va. 50. 


Wis.—Stewart v. McSweeney, 14 
Wis. 468. 

[a] In Alabama (1) the rule of the 
text prevails (Georgia Loan & Trust 
Co. v. Butler, 107 So. 868, 214 ‘Ala. 
390), (2) and furthermore, under the 
statute providing for division of coun- 
ties and the recording of instruments 
in such division as the property there- 
by affected lies in, where a precinct, 
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county to which the county in which the land is sit- 
uated is attached for judicial purposes only, is not 
notice to an innocent purchaser for value;8° but 
where the land was situated in a county which was, 
at the time, neither organized nor attached to an 
organized county, the mother county is the proper 
place for registration.*! 


Where county lines have never been established, 
the person recording a deed must ascertain at his 
peril in what county the land conveyed is situ- 
ated.§? 


Foreign wills. Where a will probated in one state 
affects lands in another state, it must be recorded 
in the latter state, or it will not operate as construc- 
tive notice of its .provisions.** 

[§ 976] (bb) Land Situated in Different Coun- 
ties. Where a deed or conveyance is for several 
tracts of land lying in different counties, the deed 
must be recorded in each county,** and the same is 
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true where the land is in one tract, but partly in 
two or more counties,*® unless the statute requires 
registration in the county where the land “or part 
thereof” lies, in which ease registration in either 


county would be notice.*¢ 


[§ 977] (cc) Effect of Change in Boundary Lines. 
Where a deed is properly recorded, a subsequent 
change of boundaries, making the land fall within 
another county, does not render the deed inoperative 
as notice;8? but where the boundaries are changed 
after the making of a deed and before it is recorded, 
it must be recorded in the county in which the land 
lies at the time of recordation.*® 


[§ 978] bb. Necessity of Record in Proper Office. 
Where the office in which a particular instrument 
should be recorded is designated by statute, the 
record of such instrument in any other office will 
not impart constructive notice to subsequent pur- 
chasers.°? 


as established by the board of reve- 
nue, came within the territorial ju- 
risdiction of Bessemer division of Jef- 
ferson County circuit court, deeds 
covering land in such precinct were 
held properly recorded in the Besse- 
mer division of the probate office, un- 
der Gen. Acts [1915] p 549 §§ 1, 2, 
4; Local Acts [1919] p 63 § 2 (Groover 
v. Watson, 141 So. 221, 224 Ala. 559), 
(3) and filing a mortgage in the pro- 
bate office of one division of the coun- 
ty is ineffective to impart notice, 
where the land was located in the oth- 
er division (Lamar v. Lincoln Reserve 
Late Ins; Co., 131, So. 223, 222 Ala. 
0). 

[b] In Indian Territory, where a 
judicial district, by act of congress, 
was equivalent to a county under the 
Arkansas statutes, a will duly admit- 
ted to probate in the western district 
of the Territory imparted construc- 
tive notice, although the land devised 
was situated in another recording dis- 
trict in such western district, in 
which it was not recorded. Bruce v. 
Overton; 154 P. 340, 54 Okl. 350. 

[c] Claimant under judgment or 
decree not recorded in county.—(1) 
The rule that, where a person holds 
title to unoccupied land by an un- 
recorded contract or deed, a bona fide 
purchaser for value from the appar- 
ent record owner takes free from un- 
disclosed title, applies to a person 
claiming such a title through a de- 
cree of court obtained in a county 
where the land is not situated and not 
recorded in the county where the land 
is situated. Stout v. Gill, 294 P. 446, 
110 Cal.App. 445. (2) So a judgment 
concerning land rendered in a county 
other than where the land lies, is not 
constructive notice to one purchasing 
before the judgment is recorded in the 
latter county. Houston Oil Co. of 
Texas v. Bayne, (Tex.Civ.App.) 141 S. 
W. 544. 

80. Harris v. Monroe Cattle Co., 
19 S.W. 869, 84 Tex. 674. 


81. Broussard v. Dull, 21 S.W. 937, 
3 Tex.Civ.App. 59 

82. Jones v. Powers, 65 Tex. 207; 
Adams v. Hayden, 60 Tex. 223. 


83. Luckett v. White, 10 Gill & J. 
(Md.) 480; Wilcox v. Moore, (Mo.) 
199 S.W. 135; Van Syckel v. Beam, 
19 S.W. 946, 110 Mo. 589; Keith v. 
Keith, 10 S.W. 597, 97 Mo. 223; Sla- 
ton v. Singleton, 9 S.W. 876, 72 Tex. 
209. 

fa] Im Mlinois, under Rev. St. 
(1874) ¢ 148 § 9, and ec 30 § 33, the 


recording of a certified copy of a will, 
executed and admitted to probate in 
Ohio, does not constitute constructive 
notice of its contents, when unaccom- 
panied by certified copies of the order 
and proceedings admitting it to pro- 
bate in Ohio, or by a certificate that it 
was duly executed and admitted to 
probate according to the laws of Ohio. 
Lewis v. Barnhart, 12 S.Ct. 772, 145 
U.S. 56, 36 L.Ed. 621. 


84. Hancock v. Tram Lumber Co., 
65 Tex. 225;. Perrin v. Reed, 35 Vt. 2. 


85. Coyle v. Allen, 122 So. 596, 168 
La. 504; Harper v. Tapley, 35 Miss. 
506; Oberholtzer’s Appeals, 17 A. 143, 
144, 124 Pa. 583 [aff 19 A. 681, 134 Pa, 
366]; Wildell Lumber Co. v. Turk, 
83 S.E. 83, 75 W.Va. 26. 


86. Simms v. Read, 22 F.Cas.No. 


12,870, Brunn.Col.Cas. 219, Cooke 
(Tenn.) 345; Conn v. Manifee, 2 A.K. 
Marsha, (ky 396, 9h2) Anni De e4i7¢ 


Shively v. Gilpin, 66 S.W. 763, 23 Ky. 
L. 2090; Hancock v. Tram Lumber 
Coy, Gy “ee PUBe ISbubWeS ia NSS 
(Civ.App.) 102 S.W. 436 [aff 105 S.W. 
1118, 101 Tex. 226, 130 Am.S.R. 839]; 
Brown v. Lazarus, 25 S.W. 71, 5 Tex. 
Civ. Apps Sd; 

[a] Thus, under St. § 495, wherea 
deed conveys land lying in two coun- 
ties, it may be recorded in that coun- 
ty in which the greater part of the 
land lies, so as to operate as construc- 
tive notice of the grantee’s title to 
the entire land. Shively v. Gilpin, 66 
S.W. 763, 23 Ky.L. 2090. 

87. U.S.—Stebbins v. Duncan, 2 S. 
CrPme UsTel OSU. Savsgiacne Leds. O40, 

Ala.—Aiken v. McMillan, 106 So. 
150, 213 Ala. 494. 

La.—Chambers v. Haney, 12 So. 621, 
45 La.Ann. 447. 


Minn.—kKoerper v. St. Paul, etc., R. 
Co., 41 N.W. 656, 40 Minn. 132. 


N.C.—Allen v. Roanoke R. & Lum- 
ber Co., 88 S.H. 492, 171 N.C. 339. 


Ohio.—Davidson y. Root, 11 Ohio 
98, 37 Am.D. 411. 


Tex.—Leonard v. Benford Lumber 
Co., 216 S.W. 382, 110 Tex. 83 [rev 
(Civ.App.) 181 S.W. 797]; Jones v. 
Powers, 65 Tex. 207; Melton v. Tur- 
ner, 38 Tex. 81; Herrington v. Wil- 
liams, 31 Tex. 448; Frizzell v. John- 
son, 30 Tex. 31; Howard v. Colqu- 
houn, 28 Tex. 134; McKissick v. Col- 
quhoun, 18 Tex. 148; Stark v. Harris, 
(Civ.App.) 106 S.W. 887 [rev on other 
grounds 110 S.W. 737, 101 Tex. 587]. 


8s. U.S.—Astor v. Wells, 4 Wheat. 


466, 4 L.Ed. 616. 
Ky.—Garrison v. Haydon, 
Marsh. 222, 19 Am.D. 70. 
Mo.—AIt v. Fullerton, 52 S.W. 400, 
151 Mo. 598; Geer v. Missouri Lum- 
ber, etc., Co., 34: S.W. 1099, 134 Mo. 
85, 56 Am.S.R. 489. 


Tenn.—Kobbe v. Harriman Land 
Co., 201 S.W. 762, 189 Tenn. 251. 


Tex.—Jones v. Powers, 65 Tex. 207. 


[a] In Indian Territory, under the 
act of Congr. of June 21, 1906, making 
a new recording district 29 out of a 
portion of old district 20, and in view 
of the act of Febr. 19, 1903, and Mans- 
field Dig. Ark. (1884) § 671, made ap- 
plicable to Indian Territory, a deed to 
land situated in the new district could 
not be validly recorded in the old 
district, and, if so recorded, was not 
notice to subsequent purchasers, al- 
though there was no recording office 
in the new district at the time of the 
recording, especially since, if the deed 
had been recorded as soon as possible 
in the new county, it would have been 
in time to afford notice to the subse- 
quent purchaser. Whitehead v. Gallo- 
way, 39 S.Ct. 206, 249 U.S. 79, 63 L. 
Ed. 490 [aff 153 P. 1101, 60 Okl. 53). 


89. U.S.—Lewis v. Barnhart, 12 S. 
Ct. 772; 145° U-S. 56; 36 Lhd 620% 


Ill. Betser v. Rankin, 77 Ill. 289; 
Bourland v. Peoria County, 16 Ill. 538. 


N.Y.—Jefferson v. Bangs, 154 N.Y.S. 
439, 169 App.Div. 102 [aff 144 N.Y.S. 
1064, and aff 123 N.Y. 872 mem, 226 
N.Y. 612]; Wagner v. Hodge, 34 Hun 
524 [Laff 98 N.Y. 654]; Simon v. Kalis- 
ke, 31 N.Y.Super. 304, 37 How.Pr. 249, 
6 Abb.Pr.N.S. 224. 


Pa.—Davis v. Selden, 29 Pa. 316; 
Naglee v. Albright, 4 Whart. 291. 


Tex.—Littleton v. Giddings, 47 Tex. 
109; Uhl v. Musquez, 1 Tex.Unrep.Cas. 
650; Clark v. Hoover, 110 S.W. 792, 
51 Tex.Civ.App. 181;. Brown v. Hen- 
derson, (Civ.App.) 31 S.W. 3815. 


{a] Mlustrations.—(1) The book 
of land entries kept in the office of 
the county clerks in Illinois, and 
showing the names of the purchasers 
of government land, is kept only for 
purposes of taxation, and does not 
constitute constructive notice of the 
facts stated therein. Lewis v. Barn- 
hart, 12 S.Ct. 772, 145 U.S. 56, 36 L.Ed. 
621; Betser v. Rankin, 77 Ill. 289. 
(2) An assignment for the benefit 
of creditors recorded in the office of 
the clerk of New York County, but 
not in the office of the register of 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 978-979] 
Wills. 


risdictions.°®° 


constructive notice to 
Where the will is recorded in the 


has been held to afford constructive notice of the 


rights of the devisee.®# 


[§ 979] cc. Necessity of Record in Proper Book. 


In those jurisdictions in which it 


instrument shall be deemed to impart notice from 
the time it is filed for record,®® it is sometimes held 
that the fact that such instrument is subsequently 
recorded in the wrong book is immaterial;°® and 


deeds, does not constitute construc- 
tive notice to a bona fide purchaser 
of land embraced in the assignment. 
Waener v. Hodge, 34 Hun 524 [aff 98 
N.Y. 654]; Simon v. Kaliske, 31 N.Y. 
Super. 304, 37 How.Pr. 249, 6 Abb.Pr. 
N.S. 224. (3) Filing in the general 
land office of a conveyance of land, or 
of the certificate, by virtue of which 
it had been or was to be surveyed, 
will not operate as constructive no- 
tice thereof to a subsequent purchas- 
er. Clark v. Hoover, 110 S.W. 792, 
51 Tex.Civ.App. 181; Brown v. Hen- 
derson, (Tex.Civ.App.) 31 S.W. 315. 
(4) A duplicate original deed, exe- 
cuted according to the forms of the 
civil law before a colony impresario, 
and deposited in his office, is not no- 
tice of the sale to subsequent pur- 
chasers. Littleton v. Giddings, 47 
Tex. 109. (5) The sale book of the 
county commissioners’ court, showing 
sales of land, is not constructive no- 
tice of such sales. Bourland v. Peoria 
County, 16 Ill. 538. (6) <A will re- 
corded only in the surrogate’s office, 
and not in the county clerk’s office, as 
allowed by L. (1846) c¢ 182, and L. 
(1869) ec 748, is not notice of the de- 
visee’s rights to subsequent purchas- 
ers from one claiming under a fore- 
closure sale. Jefferson v. Bangs, 154 
N.Y.S. 439, 169 App.Div. 102 [aff 144 
N.Y.S. 1054, and aff 123 N.E. 872 mem, 
226 N.Y. 612]. 


[b] In Pennsylvania (1) the office 
of the secretary of state is not an of- 
fice for the recording of conveyances 
of real estate. Davis v. Selden, 29 Pa. 
316. (2) The acknowledgment of a 
sheriff’s deed in open court, and the 
registering of it in the prothonotary’s 
office, are equivalent to recording it 
in the office of a recorder of deeds, 
in respect of notice to a subsequent 
purchaser from defendant in the exe- 


cution. Naglee v. Albright, 4 Whart. 
291. 
90. See statutory provisions; and 


cases infra this section. 


[a] In Missouri (1) although it 
has been said that a will recorded in 
the recorder’s office imparted notice 
to all persons (Rothwell v. Craig, 49 
S.W. 1116, 147 Mo. 616; Rothwell v. 
Jamison, 49 S.W. 503, 147 Mo. 601), 
(2) a contrary view has been ex- 
pressed by the court in a later case 
(Nichols v. Hobbs, 197 S.W. 258, 260). 
(3) Provisions of Rev. St. (1909) §§ 
2787-2827, that the record of an in- 
strument in the recorder’s office shall 
be notice to the world of its contents, 
do not apply to wills, in view of 
2809, providing that only instruments 
‘proved or acknowledged and certi- 
fied” as in that chapter prescribed 


The effect of the record of a will as con- 
structive notice to subsequent purchasers of devised 
property depends on the statutes of the various ju- 
Accordingly, although it has been held 
that such notice is afforded by a will recorded in 
the office of the probate court,®! or the register of 
wills,°? under the rule in some jurisdictions a will 
probated and recorded in the surrogate’s office but 
not recorded in the office of the county clerk is not 
subsequent purchasers.?* 
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both realty and 


purchasers.°® 


deed records, it 


book affords sufficient notice.®* 
the grantee directs in what book the record shall 
be made, a record so made is binding on him,°® 
and, if made in the wrong book at his instance, af- 
fords né constructive notice to subsequent bona fide 
So, where there is no provision that 
the entry or registry for recording shall constitute 
notice, an instrument recorded in the wrong record 
book is not constructive notice although the statute 
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where the docket showing the time of filing is kept 
in two books, entry of an instrument relating to 


personalty only in the personalty 
Where, however, 


provides that filing for record is equivalent to ac- 


tual recording ;1 
is held that an 


shall be recorded, and § 2823, express- 
ly excluding wills from its operation. 
Nichols v. Hobbs, supra. (4) Section 
2823 does not forbid the recording of 
wills, however, and is not repealed by 
§ 566, which requires wills to be re- 
corded without condition as to ac- 
knowledgment, proof, or certification, 
as being inconsistent therewith. 
Nichols v. Hobbs, supra. (5) Thus, 
in view of Rev. St. (1909) §§ 563-565, 
as to recording of wills by clerk of 
court having probate jurisdiction, a 
purchaser from a life tenant, relying 
on the provisions of a will as record- 
ed in the recorder’s office pursuant to 
§ 566, does not obtain good title as 
against remaindermen. Nichols v. 
Hobbs, supra. 


91. Dalmazzo v. Simmons, 78 S.W. 
179, 25 Ky.L. 1532; Moore’s Appeal, 
48 N.W. 39, 84 Mich. 474. 


[a] Duty to examine probate rec- 
ords.—A purchaser of one claiming to 
own lands of a decedent is required 
to examine the records of the county 
court of the county of his residence to 
see if the lands had been disposed of 
by will. Dalmazzo v. Simmons, 78 S. 
iW. 179; 25 Ky-. 1532. 


[b] Im Louisiana (1) Code Pract. 
arts 930 and 940, relative to the execu- 
tion and recording of wills, when con- 
strued in connection with arts 924 
and 942, relative to the same subject, 
art 1045 prescribing the records to be 
kept by clerks of probate courts, arts 
775-777 relative to the records of 
clerks of the district courts, and Rev. 
St. (1870) §§ 465 and 474, do not re- 
quire a probated will to be recorded 
in the conveyance records, and one 
purchasing land, the owner of which 
is dead, is bound to ascertain where 
the succession has been opened and 
to be governed by the dispositions 
shown by the records of the probate 
court. Greig v. Albert Hanson Lum- 
ber Co., 91 So. 762, 151. La. 353. (2) 
Where plaintiff and defendant traced 
their titles to land in St. Mary parish 
to a common author, and plaintiff ac- 
quired his through mesne conveyanc- 
es under a will duly probated and re- 
corded in the probate records of Iberia 
parish, wiile defendant relies. on 
transfers emanating from the legiti- 
mated heirs of the common author 
the records of St. Mary parish do not 
affect the matter, in so far as the 
sources from which the parties ac- 
quired title are concerned, and it is 
umnecessary to determine whether 
Civ. Code art 2264, requiring notarial 
acts concerning immovable property 
to be deposited in the office of the 
parish recorder, applies to wills by 
public act. Grieg v. Albert Hanson 


and where an instrument is not 


deemed to be recorded until it is actually placed 
on the record book, and separate books of record 
are required by law to be kept for different classes 
of instruments,? or where it is the practice to re- 
cord them in separate books, although not required 


Lumber Co., supra. 


92. Buchanan v. Lloyd, 41 A. 1075, 
88 Md. 642. 


93. Jefferson v. Bangs, 144 N.Y.S. 
1054 [aff 154 N.Y.S. 439, 169 App.Div. 
eae 123 N.E. 872 mem, 226 N.Y. 


94. Sparkman v. Davenport, (Tex. 
Civ.App.) 160 S.W. 410 [rev on other 
grounds (Commn.App.) 208 S.W. 658]. 


95. See supra § 972. 


96. Miller v. Estabrook, 273 F. 143; 
Farabee v. McKerrihan, 33 A. 583, 172 
Pa. 234, 51 Am.S.R.. 734; Shebel v. 
Bryden, 6 A. 905, 114 Pa. 147; Stock- 
well v. McHenry, 107 Pa. 237, 52 Am.R. 
475; Paige v. Wheeler, 92 Pa. 282; 
Ciader v. Thomas, 89 Pa. 343; Glad- 
ing v. Frick, 88 Pa. 460 [overr Luch’s 
Appeal, 44 Pa. 519]; lLignoski_ v. 
Crooker, 24 S.W. 278, 788, 86 Tex. 324. 


[a] Rule applied notwithstanding 
an unsigned memorandum on the back 
of the recorded deed, ‘“‘Release Docket 
A,” as such memorandum would not 
charge the grantees with notice that 
the deed had been recorded in a book 
used exclusively for releases, there 
being no such book. Miller v. Esta- 
brook, 273 F. 148. 


Record books see Records § 14. 


97. Touchstone Live Stock Co. vy. 
Hasters, 157 S.E. 683, 172 Ga. 454. 


98. Woodall v. Clark, 254 F. 526, 
166 C.C.A. 84. 


99. - Woodall v. Clark, supra. 


1. Sinclair v. Gunzenhauser, 98 N. 
EH. 37, 100 N.E. 376, 179 Ind. 78. 


[a] Rule applied.—Where a deed 
of trust was recorded in the miscel- 
laneous record, instead of the deed 
records, although entered in the entry 
book, it was not notice sufficient to 
put subsequent purchasers on _ in- 
quiry, since it only refers them to the 
miscellaneous record which they are 
not bound to examine. Sinclair v. 
Gunzenhauser, 98 N.E. 37, 100 N.E. 
376, 179 Ind. 78. 


{[b] Particular statute construed. 
—Burns St. Annot. (1908) § 3986, pro- 
viding that an instrument shall be 
regarded as recorded at the time not- 
ed in the entry book, refers only to 
the time when instruments are 
deemed recorded, and does not make 
the entry book notice. ,Sinclair v. 
Gunzenhauser, 98 N.E. 37, 100 N.E. 
SUG bio Ing.) 78, 


2. Cal.—kKeese v. Beardsley, 213 P. 
500, 190 Cal. 465, 26 A.L.R. 1588; 
Stanislaus Water Co. v. Bachman, 93 
P. 858, 152 Cal. 716, 15 L.R.A.N.S, 3595 
Cady v. Purser, 63 P. 844, 131 Cal. 552, 
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by law,S an instrament must be recorded in the | within a peried of time specified in the statute.® 
proper book or it will not operate ag notice to sub | Tf an instrament is recorded within the time pre 
seqrent purchasers, In such jurisdictions it is held | scribed by law, the record relates back to the date — 
that subsequent prrehasers may rely on prior con- | of fling or delivery, and gives priority over a jun- 
Yeyances boing properly recorded and Indexed,t and | ior instrament, although the latter is first reeord- 
need not search in strange and unusual places te | eda? The time may be extended by statute, and 
discover recorded instraments showing hostile tk | if recorded within the extended time, the deed takes 
tes Tf an instrament is recorded in a book whieh | eifeet from date! If the statute requires a deed to 
has ceased to be used for current reeords,* or in | be recorded within a preseribed time after deliv- 
the book in use at a place among records of a date ery, parol evidence is admissible to prove the time 
long anterior to the time it was left for record and | ef its delivery? 


to its date,® itis not reeanded according to law so as f§ O81) bb, Bifect of Failure To Record within 
to impart constructive notice to subsequent par Time Limited—(aa) In General. Tf an instrument 
chasers, is not recorded within the time preseribed by stat- 
{§ 980} (g) Time of Rocordation and Priorities’ | ute, a subsequent deed taken without notiee has pri- 

~ aa, In General. Statutes in seme jurisdictions ority,*S and does not lose such priority by not being 
require the recording of instruments concerning land ( put on record, unless the recording of the subse- 


S2 AMAR, $91, 14 Ai dea other abe a oe 208, at $a); Sanborn wo Adair, = Se 
——Cawthon wo Stearns Caltver) $8 AeA HQ SUM: Bernard yo Benson, S88: Northrup’s Lessee vy. Brehmer 
I cs dy, BB Sa TAS Gd Ss SIQ. | LOS BL 499. SS Wash, Lt, UT Am.SR. | S Ohio 392: Wilkins v. McCorkle, 80S” 
Ember Go, 53 Sa TS, 60 Ma, $138. . SER. ‘ R 
bh Eee . san | LQSL). (2) A writing dated Joly $i] W. S84. 172 Tenn. 688. But see Read 
Pe rst ig XS Atenas MNee TO) ANOS. Pecorded In the mortgage book, |v. Richman, 18 N.Law 48 (aeciaed 
OWA SIS Switzer vw Rnapps, 10) whereby a ctient agreed to convey to] under an earlier statute). 
Tewa 72, T4 AmD $3, ihis attorney a he AR RR Oe alty, 
3 . a~ | NS atforney a half Interest In realty, . a a iss 1 
La-—Rises vy. Hichols, 53 Sa §tt,| the sudject of litigation, er to pay him fal = eg oe Acts (1885) ¢ 147, 
8? La, Tah one half the amount for which the} Which provi that no deed of con- 
NJ W—Harvey v. Rangall, 180 As 4TQ, | PPP erty might be sold, in considera- | Veyance then executed should be valid 
Ne Be 108 Pres rer grounds | fon of his services In conducting the | 8S against an innocent purchaser for 
2S NABg, 104 [rev on other grounds s b) tings nt 
33 eS @8 NIHa $59}; Barsons) litigatton to final Iudement, is not] Value unless recorded prior to Jan. 
vy lent, SN S "| etective as against one who Fur! L886, no claim can be asserted 
: 2a si ) chased the property from the client In| 8&ainst such purchaser under a deed 
NVY.— Gg vw. Maass, 28 NVY. 292; / 2905, Deeause not registered In the! Siven in 1853, which was not recorded 
Abraham ¥. Mayer, 27 NYS 264, T] comverance hook. Riges vy. Hicholz, | MN Jan. U1, U8sé_ Phillips v. Hodg- 
Mise, 250 he So $TT, WT La. T45. es 18 SEL 169, 109 NC. 248. 


Patinpine—Yee Frank LE.) 3S Ring vy Yeune Men's Assoc, 14)  [b] Bxecutory  contracts—Under 
Streng Mach, Ca, $T Philippine 644 | MCas No TLL 1 Weeds S86 watery contents for ee ee he 
a iy | z r © ° < s r eo xf 
Utah—Drake Ww. Reges), STP. 5838.) & Mackenzie v Auginmernt, 203 NVY.| shall” be absolutety void as against 
1® Uiah STS appeal & Sm 35 SOUL) S 462, 210 AprADIW. 16 third_ persons if the vendee fails to 
WSS, 199 UWS 282) 40 LBW 144), lB Mckenni > Augimeri, supra, [| Sve for specific performance within 


Vt—Runt vw Allen, 50 A. 1103, T3)  G&_ Sawyer vw Adams, § Vt 17g, g0/ HRTEe_ Months after the date fixed 


therein for its consummation, or if 

| Ve, 322. | Amd. A893, .. | mo date is fixed then within such 
Wash.—Bernand Xx. Benson, 1QS P| Y. New York L. Ins Ca v. White period after the date of the agree- 

#39, 3S Wash, 192, 187 Am SR. 10352, [iT NY, 469, ment, an executory contract not 


~ | & Dare from which recoma oc aefinitely fixing a date for perform- 
a oe a Eagtgewene, rad ee aoe erates as notice generally see earn ance filed seven months after its date 
constructive notice of the deed, where | § $72. Hobe deg So one Srenee oe 
Seeds and mor gages Wee SSS) | Record of mechanic's Hen as notice | S$n yoo NT Ra. 150 faff 185A. 536 
YS Bea, F Ae Sees DANS W Nece | RURES PesO as from date of record- | 102 NEG coh cow ae 
SS 264, T Mise. 250; Ke VY. s See Mechanics’ Liens § R 
‘’, 37_ RB. 383, 18 Utah ST fapyeal! {e] Is Penusylvwania (1) under Act 
i 13 SC. TOS, 159 us 232, 28 L. _ & See statutery provisions; cases} Mareh 18, 1775 Go Smith L. ? 422) 
, =. 444), =*2) PRS it is eel infra this section: and $$ 981-884, Pe = ETO AA = May 18, — 
Pears earats books are not required] 1.) “puinene of atatate i to pro-| ( & P_ 108), all deeds are required 
RIS Ce recard ade ee cent | tack. Sthaequont bobs Bae, creciiers: ofitr nrecutinn Gnd Rene eee 
Sages Im Separate hooks Cawthon vv, MOMtsagees, and purchasers for value | ed within that time is fraudulent and “ 
Stearns Calver Lumber Go. 53 Sa. T3S marae cot Rap ae fe ecg void as to subsequent rurchasers or ? 
> FR > Switre be x | PN Navwe o AS MY SRO ories > " ," 
ows Ta, Hamid sth i Rese | time, Mathieson vy. Craven, 228 F. Ba. 3a Pa. S6rs Zimmer i eae 7 
rule applies te the recerd af a mort- | er, 9 PaDist, 28% ¢ So the title 
; im a Geed hook (Gillig v. Maass,|. 1Q Ala.—Betz v. Mullin, 62 Ala./ of ‘the frst purchaser, not recording 
; 3s NAY. 191), ry er in the —— of | 38K = en — one Lge and five ; 
assigmments of mortgages (Parsons Ga.—Anderson v. Dugas, 29 Ga. 449, | Gays after delivery, is void as against b 
“i ST 3 N > ~ as SS : 
Gag a wages ot Seal prepare te | yg CHD gE dom Read ¥. Richinan,| Meg MeN a Oh ANTS 
beok relaiane to persenal property a 4 SIX days after its delivery, although 
alone Is insuiiciont (Yee vy. Frank L.| N.C—Hill v. Jackson, 31 N.C. $33] the first deed was on the record prior 
(a) and so the Ncord of & MOrtENes | GATES Y Dovies 48 SCL 109, | £0 the recording of the second. Smith 
th real rsenal iy iy Be ERP cece " . a eeds ‘ recore 
wo getPos eel aor aaetaaaen is Vt-—~lary is VY. Alkens, 25 Vit. 635, pends Rion oel 1893, Aone: hee Pi 
not chastractivg mete Gt the matt man an aes %. me vW. Carpenter, | ever, that a Ayes <n eeoe after the 
Sage as A mortgage of real estate) TC S Se a TR. expiration o © time prescribed by 
(Bringholif v. Munzenmaier, 20 Towa] 22. Hill v. Jackson, $1 N.C. ggg: Statute has priority over a subsequent 
SEE) Te Se mace gate | SY Gar, LOS Blan Coos] ATS ae he We ga 
<=). « . 3 BN, : 
ef sale is properly recorded im the 
book of deeds, rather than in the} 3% Ford w. Gregory, 10 BAfon. 
miseellaneets recomis (Keese v,_/ (Ry.) 175 
Beardsley, 213 P. 308, 190 Cal. 265, iS White v. Interstate Blae., ete, 
26 ATR. 31538), (S) and the record-/ Assoc, 32 SE 26, 106 Ga. 146; Wise 
ing ef such = ia ess rs Seeomel: 28 SB. $82, 100 Ga. 614; : 
reeerds Goes impart notice (Har ater v. Sweeney, 185 A. 264, 100 Xr . 
vey v. Randall, 130 A. 47@, 88 NBg. | Ba. 150 fart 188 A. S86. 102 NI Na Sti aaah nev arse 


For ister cases, developments and changes in the law see Annotations, same title and section number, 


Se ee a a 


= 


recording of the first deed is prior 
in date to the recording of the second 
Geed, Gillespie v. Buffalo, ete, RB. 
Ca, 58 A. 639. 204 Pa. 107 [aff 17 Pa, 
Super 569]; Fries v. Null, 26 A. 554, 
is Pa. 573 [aif 27 A. S867, 158 Pa. 


. 


La 
~ 


§§ 981-984] 


quent deed is required by statute to render it effec- 
tive against the prior unrecorded conveyance.?> It 
has been held immaterial whether the subsequent 
eonveyance was made before or after the expira- 
tion of the time limited for the recording of the 
first ;+° but a contrary view has been taken.*? 


[§ 982] (bb) When Neither Instrument Recorded 
Where superiority of title depends on 
priority of record, if neither of two deeds of the 
same property is recorded within the time prescribed 
by law, that which is recorded first will ordinarily 
Under some statutes, 
where neither instrument is recorded within the time 
limitcd, the older has preference, and not the one 


in Time. 


take priority.1% 


first recorded.}9 


15. Dodge v. Briggs, 27 F. 160; 
Brose v. Noe. 2 Ind. 666: Orth v. Jen- 
nings, 8 DBlackf. (Ind.) 420. 

Pricr’'y of record generally see in- 
fra § 984. 


ee Scheeffer v. Fithian, 17 Ind. 
17. Martin v. Williams, 27 Ga. 406 


(holding that, the second purchaser 
having bought within the twelve 
months allowed to the elder to record 
his deed, he is not prejudiced by the 
failure of the first purchaser to record 
in time). 

18. McLeod v. Lloyd, 71 P. 795, 74 
P. 491, 43 Or. 260; Fleschner v. Sump- 
ters 6° Ps 506hli2) Or. 1615) Collinsiey. 
Aaron, 29 A. 724, 162 Pa. 539; Penn- 
sylvania Salt Mfg. Co. v. Neel, 54 Pa. 
9; Souder v. Morrow, 33 Pa. 83; Eb- 
ner v. Goundie, 5 Watts & S. (Pa.) 49; 
Lightner v. Mooney, 10 Watts (Pa.) 
407; Berg v. Shipley, 1 Grant (Pa.) 


429; McNamee & Co. v. Huckabee, 20 
Ss C.L90. 
19. See statutory provisions; Tay- 


lor v. McDonald’s Heirs, 2 Bibb (Ky.) 
420 (applying statute); and cases 
infra this note. 


{a] In Georgia (1) under the law 
as existing prior to the passage of the 
act of 1889, if neither deed had been 
recorded until after the expiration of 
one year from the date of its execu- 
tion, nothing else apnearing, the old- 
er deed would prevail. Roles v. Shiv- 
ers, 111 SE. 189, 152 Ga. 798; Davis v. 
Harden, 84 S.E. 426, 148 Ga. 98; Wad- 
ley Lumber Co. v. Lott, 60 S.E. 836, 
130 Ga. 135; Lindley v. Frey, 42 SE. 
79, 115 Ga. 662; Lee v. O’Quinn, 30 S.E. 
356, 103 Ga. 355; Turner v. Tyson, 49 
Ga. 165; Martin v. Williams, 27 Ga. 
406;, Doe v. Roe, Dudley 177. (2) 
The fact that a junior deed was filed 
for reccrd within a year and recordod 
before the senior deed did not entitle 
it to a preference, where it was not 
actually recorded until aftey exnira- 
tion of th» yer. Davis v. Harden, 84 
S.E. 426, 143 Ga. 98. (3) The legisla- 
ture changed this rule by the act of 
1889, and by the change made in Civ. 
Code § 3618, providing that the 
younger deed would take nreference 
if taken in good faith, without no- 
tice, and recorded before the older. 
Lindley v. Frey, 42 S.E. 79, 115 Ga. 
662. 


20. U.S.—De Lane v. 
How. 253, 14 L.Ed. 409. 


Moore, 14 


Del.— Winchester v. Parm, 141 A. 
271, 16 Del.Ch. 84. 
Ga.—Adair v. Davis. 71 Ga. 769; 


Anderson v. Dugas, 29 Ga. 440; Hand 
v. McKinney, 25 Ga. 648. 


Ind.—Meni v. Rathbone, 
454. 

Ky.—Speed’s Lessee v. Brooks, 7 J. 
J.Marsh. 119. 

Miss.—Claiborne Vv. 


21 Ind. 


Holmes, 51 
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ord.?° 
within the time 


[§ 984] 


however, 
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[§ 983] (ce) Record Effective from Time of Re- 
cording. Failure to record a deed within the time 
limited does not render the deed void as between 
the parties; but, if recorded after such time, it 
operates as notice from the time of record against 
all ereditors or purchasers subsequent to the ree- 
Thus the only difference between recording 


limited and afterward is that, in 


the first case, the record is notice from the time of 
execution; in the latter from the time of record.?? 
c. Priority of Record. Under the.stat- 
utes of many jurisdictions, superiority of title be- 
tween conflicting conveyances is made to depend on 
priority of record ;?? but when this rule is invoked, 


it must appear that the instrument given priority is 


Miss. 146. 


eS ee aL v. Adair, 29 N.J.Eq. 
gin ueR tee v. Rascoe, 10 N.C. 
S.C.—Blackwell v. British-Ameri- 
can Mortg. Co., 43 S.B.. 395, 65 S.C. 
105; Levi v. Gardner, 30 S.1. 617. 53 
S.C. 24; Belk v. Mascey, 45 S.C.L. 614; 
Leger v. Doyle, 45 S.C.L. 109, 70 Am. 
Death Steele v. Mansell, 40 S.C.L. 
BYE 

Tex.—Turner v. Cochran, 61 S.W. 
923, 94 Tex. 480. 


21. Anderson v. Dugas, 29 Ga, 440. 

22. U.S.—Stebhins v. Duncan, 2 S. 
Ct. 313, 108 U.S. 32, 27 L.Ed. 641. 

Ala.—Brumfield v. Hall, 110 So. 898, 
215 Ala. 515. . 


Ark.—Glasscock v. Mallory, 
W. 8, 139 Ark. 83; Penrose v. 
ty, 67 S.W. 398, 70 Ark. 256. 


Cal.—Frey v. Clifford, 44 Cal. 335; 
Graff v. Middleton, 43 Cal. 341. 


Colo.—Houlahan v. Finance Consol. 
Min. Co., 82 P. 484, 34 Colo. 365. 


Conn.—Schroeder v. Tomlinson, 39 
A. 484, 70 Conn. 348. 


Ga.—Hockenhull v. Oliver, 
323, 80 Ga. 89, 12 Am.S.R. 235. 


Idaho.—Froman y. Madden, 
894, 13 Idaho 1388. 


Tll.—Wollenberger v. Hoover, 179 
N.E. 42, 346 Ill. 511; Stevens v. Shan- 
nahan, 43 N.E. 350, 160 Ill. 330; 
Stokes v. Riley. 9 N.E. 69; Simmons 
v. Stum, 101 Ill. 454; Brookfield v. 
Gocdrich, 32 Ill. 363; Reed v. Kemp, 
16 Ill. 445; Doyle v. Teas, 5 Tll. 292; 
Doe ex dem. McConnel v. Reed, 5 Ill. 
117, 38 Am.D. 124; McCreight v. Pink- 
erton, 258 Ill.App. 477. 


Iowa.—Burns v. Weintz, 73 N.W. 
ee Hopping v. Burnam, 2 Greene 


213 SS: 
Doher- 


4 S.E. 


88 P. 


Kyv.—Eversole v. Huff, 265 S.W. 797, 
205 Ky. 314. 


La.—Atchafalaya Land Co. Vv. 
Brownell-Drews Lumber Co., 58 So. 
500, 130 La. 657, Ann.Cas.1918C 1358; 
Railsback v. Leonard, 43 So. 548, 118 
La. 916; Hollingsworth v. Wilson, 32 
La.Ann. 1012. 


Me.—Banton v. Herrick. 63 A. 671, 
re Me. 134; Curtis v. Deering, 12 Me. 
499. 


Mass.—Atlantic Transp. Co. v. Al- 
exander Shipping Co., 157 N.E. 725, 
261 Mass. 1. 

Mich.—Drake v. McLean, 10 N.W. 
126, 47 Mich. 102; Millar v. Babcock, 
25 Mich. 137. 


Minn.—-Lyon v. Gleason, 42 N.W. | 


286, 40 Minn. 434; Strong v. Lynn, 37 
N.W. 448, 38 Minn. 315. 
Mo.—Strong v. Whybark, 102 S.W. 
968, 204 Mo. 341, 12 L.R.A.N-S. 240, 
120 Am.S.R. 710; Youngblood vw. Vas- 


tine, 46 Mo. 239, 2 Am.R. 509. 


Mont.—Hastings v. Wise, 8 P.(2d) 
636, 91 Mont. 430. 


N.J.——Meeks v. Bickford, 122 A. 683, 


95 N.J.Eq. 177 [rev on other grounds 
P259%A. 157 96ND. Baes21 16 
N.Y.—Raynor vy. Syracuse Univ., 
71 N.Y.S. 293, 35 Mise. 83; Jackson 
v..Campbell, 19 Johns. 281. 
N.C.—Lanier v. John . Rovner 


Lumber Co., 98 S.E. 593, 177 N.C. 200; 
Allen v. Roanoke R. & Lumber Co., 
SSeS.Bi492) V7 TENECe 3 sour \CompeOsmva 
Adams: 63,. SS: Hal 1386s sto aeNe@.dn oar 
Hooker v. Nichols, 21 S.%. 207, 116 N. 
C. 157; Allen v. Bolen, 18 S.i. 964, 114 
N.C. 560. 

Ok].—McAllister v. 
178, 91° OkI. 205. 

Or.—Mertens v. Northern State 
Bank, 135 P. 885, 68 Or. 273. 

Philippine—Manas v. Rafael, 27 
Philippine 419; Gutierrez v. Ramirez, 
27 Philippine 281. 


Clark, +217 P: 


Porto Rico.—Torruellas v. Sana- 
bria, 26 Porto Rico 560; Amadeo v. 
Castro, 16 Porto Rico 349; Abella v. 


Antunano, 14 Porto Rico 485; Pe- 
sante v. De Lara. 9 Porto Rico 130; 
nes Lara v. Morales, 9 Porto Rico. 
110. 


Ark ch v. Bullock, 1 S.C.L. 


S.D.—Cochrane v. McCoy, 179 N.W. 
210), 43'S. oo. 


Tenn.—Hammock v. Qualls, 201 S. 
W. 517, 139 Tenn. 388; Kobbe v. Har- 
riman Land Co., 201 S.W. 762, 139 
Tenn. 251; Camnbell v. Home Ice & 
Coal Co., 150 S.W. 427, 126 Tenn. 524; 
Wilkins v. McCorkle, 80 S.%v. 834, 
112 Tenn. 688. 

Tex.—Houston Oil Co. of Texas v. 
Village Mills Co., (Commn.App.) 241 
S.W. 122; Anderson v. Barnweil, (Civ. 
App.) 52 S.W.(2d) 96; Hooks v. Neill, 
(Civ.App.) 21 S.W.(2d) 532; Tobin 
v. Benson, (Civ.App.) 152 S.W. 642; 
Raley v. Magendie, (Civ.App.) 116 S. 
W. 174, 1198. 

Wis.—Cutler v. James, 24 N.W. 874, 
64 Wis. 173, 54 Am.R. 603. 

[a] Quitclaim deed (1) received in 
good faith, and for a valuable con- 
sideration, which is first recorded, 
will prevail over a deed of older ex- 
ecution, which is subsequently re- 
corded. Frey v. Clifford, 44 Cal. 335; 
Graff v. Middleton, 43 Cal. 341; 
Strong v. Whybark, 102 S.W. 968, 204 
Mo. 341, 12 L.R.A.N.S. 240, 120 Am, 
S.R. 710; Campbell v. Frome Ice & 
Coal Co., 150 S.W. 427, 126 Tenn. 524. 
But see Meeks v. Bickford, 125 A. 15, 
96 N.J.Eq. 321 (holding a grantee un- 
der a quitclaim deed was not a bona 
fide purchaser for value, within 2 
Gomip.” Sti (2910) p 15538 § 54)eas 
against a prior grantee by bargain 
and sale to the same lands, whose 
deed was unrecorded, where at the 


1144 [66 C.J.] 


one which is authorized to be recorded;?* and the 
subsequent purchase must have been made in good 
faith,?* for a valuable consideration,?> and without 
notice,?® and the recording must be in good faith.?* 
Between two deeds standing on the same footing as 
to recording, the older will have the preference.*® 
A statute giving recorded purchase-money mortgages 
priority over any judgment or lien against the mort- 
gagor does not extend the preference as: against the 
grantee of a deed from the mortgagor recorded on 
~The question of 
priority of registry does not enter into a case where 
one of the contestants does, and the other does not, 
produce a title emanating from one admitted to have 


the same day as the mortgage.” 


time the grantor executed the quit- 
claim deed he had no interest in the 
premises). (2) A quitclaim deed is a 
“conveyance” within the meaning of 
Rev. St. § 2241, and when recorded 
the grantee therein, if “a purchaser 
in good faith and for a valuable con- 
sideration,’ will be protected as such 
against a prior unrecorded warranty 
deed. Cutler v. James, 24 N.W. 874, 
64 Wis. 173, 54 Am.R. 603. (38) Tak- 
ing under quitclaim deed as affecting 
status of bona fide purchaesr gener- 
ally see supra §8§ 916-920. 

[b] is pendens.—A deed first 
registered has priority over construc- 
tive notice of lis pendens. Hammock 
v. Qualls, 201 S.W. 517, 139 Tenn. 388. 

23. McCreight v. Pinkerton, 258 
Tll.App. 477; Suarez-Perez v. Regis- 
trar of Property of San Juan, 37 Por- 
to Rico 393. 

[a] VWalidity.—‘‘The doctrine . 
that in case of a double sale the title 
vests in the purchaser who first 
reaches the registry presupposes 

: that the deed first presented 
is a valid conveyance.” Suarez-Perez 
v. Registrar of Seay es of San Juan, 
37 Porto Rico 393, 396. 


Instruments entitled or required to 
be recorded see infra §§ 987-995. 


Instruments not entitled or requir- 
ed to be recorded see infra § 996. 


24. Cal.—Bell v. Pleasant, 78 P. 
957, 145 Cal. 413, 104 Am.S.R. 61. 


Idaho,—Hiddleson v, Cahoon, 
P. 1042, 37 Idaho 142. 


Porto Rico.—Abella vy. 
14 Porto Rico 485. 


Can.—Ross v. Hunter, 7 
289. 


N.B.—Kelly v. New Brunswick R. 
CORON N FE oLO! 


25. Bell v. Pleasant, 78 P. 957, 145 
Cal. 413, 104 Am.S.R. 61; Landers v. 
Bolton, 26 Cal. 393; House v, Ponce, 
109 P. 161, 13 Cal.App. 279; Hiddle- 
son v. Cahoon, 214 P. 1042, 37 Idaho 
142; Wilson y. Wilson, 86 Ind. 472; 
Stone v. Welling, 14 Mich. 514. 


26. Landers v. Bolton, 26 Cal. 393; 
Ross v.:- Hunter, 7 Can.S.C. 289; Kelly 
v. New Brunswick R. Co., 33 N.B. 310. 


27. Yee v. Frank L. Strong Mach, 
Co., 37 Philippine 644. 
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Antunano, 


Canss:@. 


28. Doe v. Roe, Dudley (Ga.) 177; 
Deininger v. McConnel, 41 Ill. 227; 
Brookfield v. Goodrich, 32 Ill. 363; 


Noakes v. Martin, 15 Ill. 118. 


[a] Thus, when two deeds of dif- 
ferent dates are simultaneously re- 
corded, the one bearing the earlier 


date takes the precedence. Deining- 
er v. McConnel, 41 Ill. 227; Brook- 
field v. Goodrich, 32 Ill. 363; Noakes 


Ve Lantin, 25) 0.) 108: 


29. Winchester v. Parm, 
271, 16 Del.Ch. 84. 


141 A. 


VENDOR AND PURCHASER 


tess 2 


30. Harang v. Bowie Lumber Co., 
81 So. 769, 145 La. 96. 

fea “Chain of title’ see 11 C.J. p 
226. 


U.S.—Dexter v. Harris, 7 F. 


32. 
Cas.No. Ps 862, 2 Mason 581. 


Ark.—Fulcher v. Dierks Lumber & 
Coal Co., 261 S.W. 645, 164 Ark. 261; 
McLaughlin v. Morris, 234 S.W. 259, 
150 Ark. 347; White v. Moffett, 158 
S.W. 505, 108 Ark. 490; Thompson v. 
Bowen, 113 S.W. 26, 87 Ark. 490; Os- 
ceola Land Co. v. Chicago Mill, ete., 
Co; 1103! So W... 609) S44 Ark. 1: 


Cal.—Myers v. Berven, 137 P. 260, 
166 Cal. 484. 


Ill.— Capper v. Poulsen, 152 N.E. 
587, 321 Ill. 480; Allison v. White, 
120 N.E. 809, 285 Ill. 311; Stager v. 
Crabtree, 52 N-E. 378, 177 Mil. 59. 


Ky.—Cox v. Colossal Cavern Co., 
276 S.W. 540, 210 Ky: 612; Charles v. 
Whitt, 218 S.W. 994, 187 Ky. 77; New- 
port Pressed Brick & Stone Co. v. 
Plummer, 149 S.W. 905, 149 Ky. 534. 


Mich.—Wait v. Baldwin, 27 N.W. 
69:7, 160 Mich. 622; 1 “Am-SiRs 551% 


Mo.—Mahen v. Tavern Rock, 37 S. 
W.(2d) ,562, 327 Mo. 391; Black vy. 
Banks, 37 S.W.(2d) 594, 327 Mo. 341; 
Simms v. Thompson, 236 S.W. 876, 291 
Mo. 493; Garrett v. Wiltse, 161 S.W. 
694, 252 Mo. 699; Williams v. But- 
terfield, 114 S.W; 13, 214 Mo. 412; 
Gross v. Watts, 104 S.W. 30, 206 Mo. 
373, 121 Am.S.R. 662; Smith v. Boyd, 
62 S.W. 4389, 162 Mo. 146; Odle v. 


‘Odle, 73 Mo. 289. 


Neb.—King v. Boettcher, 147 N.W. 
836, 96 Neb. 319. 


N.J.—Breitman v. Jaehnal, 
291, 99 N.J.Bq. 
100 N.J.Eq. 559]. 


N.Y.—Maurer v. Friedman, 110 N. 
Y.S. 320, 125 App.Div. 754 [rev on 
Baan grounds 90 N.E. 814, 197 N.Y. 


N.D.—Simonson v. Wenzel, 147 N. 
W. 804, 27 N.D. 638, L.R.A.1918C 780. 


Ohio.—Harris v. Paul, 174 N.E. 615, 
37 OhioApp. 206. 


Pa.—Crippen v. Bergold, 102 A. 139, 
258 Pa. 469; Pyles v. Brown, 42 A. 11, 
189oPas 164, 69 Am.S.R. 794; Grifin 
v. Henderson, 70 Pa. 275; Murphy Vv. 
Richardson, 38 Pa. 288. 


S.D.—Tilton v. Flormann, 117 N.W. 
Btls 22 Sas oats 


Tenn.—Smith v. 
1060, 125 Tenn. 159. 


Tex.—Jenkins y. Adams, 8 S.W. 603, 
Td Dex. 1555 Brown “vy, eAckerman, 
(Commn.App.) 17 S.W.(2d) 771 [aff 
(Civ.App.) 9 S.W.(2d) 363]; Havis 
v. Thorne Inv. Co., (Civ.App.) 46 S, 
W.(2da) 329; Houston Oil Co. of Tex- 
as v. Lane, (Civ.App.) 200,S.W. 216; 
Wood v. Smith, (Civ.App.) 165 S.Ww. 
471; McCoy v. Cunningham, 65 S.W. 


132 A. 
243 [aff 135 A. 915, 


Cross, 140 S.W. 


[§§ 984-985 


been the owner.?° 


[§ 985] (h) Instruments Whose Record Amounts 
to Notice—aa. Instruments in Chain of Title.*! It 
is a well established principle of law that a purchas- 
er of real estate must take notice of all prior re- 
corded instruments in the line of his purchased ti- 
Any instrument purporting to encumber or 
convey an interest in a sufficiently described tract 
of land executed by a person having an interest there- 
in, as disclosed by other prior instruments within 
the chain of title, is within the chain of title; 
an instrument executed by such a person is within the 
chain of title although in signing it he added his mid- 
dle initial,** or although, as it has been held, he used 


OE Pi aKo| 


1084, 27 Tex.Civ.App. 476. 


Va.—Pillow v. Southwest Virginia 
Emp "Co... 23 S.B olgmow | Vitemel ceomeis 
Am.S.R. 804. 


Wash.—Jones v. Berg, 177 P. 712, 
105 "Wash. 69; Burr’ v. Dyer, 11? 
866, 60 Wash. 603 [aff on reh 115 P. 
512, 638 Wash. 696]. 


{a] Title acquired through two 
channels.—Purchasers having two 
complete chains of title, as through 
deeds and through mortgage fore- 
closure, are bound by the record of 
the instruments in each chain. Alli- 
ne v. White, 120 N.E. 809, 285 Iil. 
o . 

[b] Grants from state, being mat- 
ter of public record, one who buys 
land held under a state grant, but 
which was conveyed to others by a 
prior grant from the state, cannot 
claim aS an innocent purchaser. 
Smith v. Cross, 140 S.W. 1060, 125. 
Tenn. 259: 

[ec] Partition proceedings.—A pur- 
chaser, whose title runs back to a 
partition proceeding of which a plat 
on partition is a part, must take cog- 
nizance of the plat showing a divi- 
sion of the land into lots and:streets. 
Newport Pressed Brick & Stone Co. 
Sage HENCE 149 S.W. 905, 149 Ky. 


[d] Record of mortgage on equi- 
table interest of a purchaser in pos- 
session under an unrecorded execu- 
tory contract for a deed, is construc- 
tive notice to a person who, with ac- 
tual knowledge of the purchaser’s. 
equities, purchased an assignment of 
his contract. Simonson vy. Wenzel, 
L477 Now. 80435 2%, NZD. 638) Tareas 
1918C 780. 


[e] Assignment of vendor’s lien 
notes by an instrument stipulating 
that a note retained by the assignors 
was secured by a lien subordinate to. 
trust deeds from the vendees to the 
assignee’s trustee is part of a sub- 
sequent purchaser’s chain of title. 
Havis v. Thorne Inv. Co., (Tex.Civ. 
App.) 46 S.W.(2d) 329. 


33. Jones v. Berg; 177 P.. 712, 105, 
Wash. 69. 


[a] Thus a deed conveying part of 
a lot is, so far as it also encumbers 
the remainder of the lot with a build- 
ing restriction, in the chain of title 
of the remainder, as regards its rec- 
ord being notice to a purchaser of the 
remainder, and this although it is 
executed by one only of the owners 
of the remainder. Jones v. Berg, 177 
P. 712, 105 Wash. 69. 


34 Crippen v. Bergold, 102 A, 139, 
258 Pa. 469. 


[a] Thus the purchaser of land 
from Herman Bergold is bound ta 
take notice of a prior recorded and 
indexed mortgage covering the same 
land, executed by Herman A. Bergold. 


ie 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a name closely similar to, but not identical with, 
the name under which he took title.*® 


_[§ 986] bb. Instruments Not in Chain of Title. 
Subject to the qualification that the purchaser is 
charged with notice of instruments not directly in 
the chain of title when reasonable prudence would 
require him to take notice thereof,?® the record of 


vet v. Bergold, 102 A. 139, 258 Pa. 


35. State v. Brugier, 145 So. 282, 
176 La. 106. 

{a] Rule applied where the record 
gave the vendor’s name as ‘“Alexan- 
der: Nickols” instead of ‘Alexander 
Nicholas,” the vendor being known by 
both names, and the court character- 
izing this as a border line case. State 
v. Brugier, 145 So. 282, 176 La. 106. 


36. Whistler v. Cole, 143 N.Y.S. 
478, 81 Misc. 519. 

Record as notice of all material 
facts which inquiry reasonably sug- 
gested thereby would disclose see su- 
pra § 970. 

37. us y 5 gart, 120 
Heo Diy ©. CcAteoOlmtcent Gene 24S. 
Cty $45, 191 USUe bis, 48, Libid... 30749): 
Mills v. Smith, 17 F.Cas.No. 9,615, 4 
Biss. 442 [aff 8 Wall. 27, 19 L.Ed. 
346]. 

Ala.—Prince v. Carter, 65 So. 326, 
186 Ala. 535; Scotch Lumber Co. v. 
Sage, 32 So. 607, 1382 Ala. 598, 90 Am. 
S.R. 932; Tennessee Coal, etc., Co. 
v..Gardner, 32 So. 622, 131 Ala. 599; 
Pearce v. Smith, 28 So. 37, 126 Ala. 
116; Fenno v. Sayre & Converse, 3 
Ala. 458. 

Ark.—Etchison v. Dail, 31 S.W. 
(2d) 426, 182 Ark. 350; Thompson v. 
Bowen, 113 S.W. 26, 87 Ark. 490; Ro- 
zell v. Chicago Mill, etc., Co., 89 S.W. 
469, 76 Ark. 525. 

Cal.—Dobbins v. Economic Gas Co., 
189 P. 1073, 182 Cal. 616; Garber v. 
Gianella, 33 P. 458, 98 Cal. 527. 


Conn.—Kulmacz v. Milas, 144 A. 
32, 108 Conn. 588. 


Ga.—Thompson v. Randall, 161 S. 
E. 377, 173 Ga. 696; Gamble v. Brooks, 
153 S.E. 759, 170 Ga. 662; Ward v. 
Parks, 142 S.E. 690, 166 Ga. 149; Han- 
cock v. Gumm, 107 S.E. 872, 151 Ga. 
667, 16 A.L.R. 10038; Coursey v. Cour- 
sey, 80 S.E. 462, 141 Ga. 65. 


Ill.—Capper v. Poulsen, 152 N.E. 
587, 321 Ill. 480; Allison v. White, 
120 N-5.- 809, 285, TM.- 311; Thorpe vv. 
Helmer, 113 N.E., 954, 275-=11l. -86; 
Booker v. Booker, 70 N.E. 709, 208 
Tll. 529, 100 Am.S.R. 250; Carbine v. 
Pringle, 90 Ill. 302; St. John v. Con- 
ger, 40 Ill. 535; Leeser v. Kibort, 
243 Ill.App. 258. 


Ind.—Studabaker v. Langard, 79 
ne 320; Corbin v. Sullivan, 47 Ind. 
356. 

: Iowa.—Gardner y. Jaques, 42 Iowa 

GE 

Kan.—Dwelle v. Home Realty & In- 
vestment Co., 7 P.(2d) 522, 134 Kan. 
520; Hunt v. Bane, 141 P. 304, 92 
Kan, 569° Ora _v.. bane, 141..P., 3035 
304) 92 Kan.567, Leit Cyc); Prestayv: 
Black, 66 P. 1017, 63 Kan. 682. 


Ky.—Cox v. Colossal Cavern Co., 
276 ‘Sw. 540, 210 Ky. 612. 
La.—Matter of Lindner, 
(Orleans) 59. 
Me.—Tilton v. Hunter, 24 Me. 29. 
Mich.—1} 
W. 579, 141 Mich. 258. 
Miss.—Clark v. Dorsett, 128 So. 79, 


157 Miss. 365; Baker v. Griffin, 50 
Miss. 158. 


Mo.—Ford v. Unity Church Soc., 
25 S.W. 394, 120 Mo. 498, 41 Am.S.R. 
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L.R.A. 561; Gross v. Watts, 
104 S.W. 30, 206 Mo. 373, 121 Am.S.R. 
662; Becker v. Stroeher, 66 S.W. 1083, 
167 Mo. 306; Sensenderfer v. Kemp, 
83 Mo. 581 [aff 10 S.Ct. 1073, 136 U.S. 
649, 34 L.Ed. 553]; Crockett & Risque 
v. Maguire, 10 Mo. 34; Drzewiecki v. 
Stock-Daniel Hardware Co., (App.) 
293 S.W. 441. 


Mont.—Chowen y. Phelps, 69 P. 54, 
26 Mont. 524. 


Neb.—Traphagen v. Irwin, 24 N.W. 
684, 18 Neb. 195. 


. N.J.—Glorieux v. Lighthipe, 96 A. 
94, 88 N.J.Law 199, Ann.Cas.1917B 
484 [cit Cyc]; Goodell vy. Taylor, 
(Ch.) 97 A. 569; Chandley v. Robin- 
son, (Ch.) 75 A. 180; Rhodes v. Hl- 
more Realty Co., 153 A. 510, 107 N.J. 
Eq. 541; Young v. Calley Land Co., 
143 A. 627, 103 N.J.Eq. 478; Losey v. 
Simpson, 11 N.J.Eq. 246. 

N.Y.—Tarbell v. West, 86 N.Y. 280; 
Todd v. Highmie, 38 N.Y.S. 304, 4 
App.Div. 9; Maybeck v. New York 
Municipal Ry. Corporation, 171 N.Y.S. 
848, 104 Misc. 330 [aff 176 N.Y.S. 910, 
188 App.Div. 982]; Ledyard v. But- 
ler, 9 Paige 132, 37 Am.D. 379. 

N.D.—Doran v. Dazey, 64 N.W. 
1023, 5 N.D. 167, 57 Am.S.R. 550 


Ohio.—Sternberger v. Siege 48 
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N.E. 811, 57 Ohio St. 148; Leiby’s 
Ex’rs v. Wolf, 10 Ohio 83; Wood 
Sash, etc., Co. v. Burrows, 25 Ohio 
Girie te wisa. 

@Okl.—Smith -v. Williams; 269 —P: 
1067, 132 Okl. 141; Perkins v. Cis- 
sell, 124 PB: 7,32 Okl. 827. 


Or.—Advance Thresher Co. v. Hs- 
teb, 69 P. 447, 41 Or. 469. 


Pa.—Maul v. Rider, 59 Pa. 167; 
Galder vs, Chapman, 52. Pai «359," 91 
Am.D. 163; Woods v. Farmere, 7 


Watts 382, 32 Am.D. 772. 


S.c.—Smyly v. Colleton Cypress 
Co; U78sS-F1026; 1027; 695) S.Cxe347 
[quot Cyc]. 


Tenn.—yYates v. Chandler, 38 S.W. 
(2d) 70, 162 Tenn. 388. 


Tex.—Breen vy. Morehead, 136 S.W. 
1047, 104 Tex. 254, Ann.Cas.1914A 
1285 [aff (Civ.App.) 126 S.W. 650]; 
White v. McGregor, 50 S.W. 564, 92 
Pex, DOO, “EL. AID S., eo io, Mrank | ¥. 
Heidenheimer, 19 S.W. 855, 84 Tex. 
642; Bryant v. Buckner, 2 S.W. 452, 
67 Tex. 107; Davis v. Lund, (Commn. 
App.) 41 S.W.(2d) 57 [rev (Civ.App.) 
26 S.W.(2d) 434]; Brown v. Acker- 
man, (Commn.App.) 17 S.W.(2d). 771 
[aff (Civ.-App:)% 9! S:W.(2d), 363); 
First Texas Joint Stock Land Bank 
of Houston vy. Chapman, (Civ.App.) 
48 S.W.(2d) 651; Wichita Valley Ry. 
Co. v. Marshall, (Civ.App.) 37 S.W. 
Qa) 756s" Johnson. v. Marti, (Civ; 
App.) 214 S.W. 726; Delay v. Truitt, 


(Civ.App.) 182 S.W. 732; Gamble v. 
Martin, (Civ.App.) 151 S.W. 327; 
Thompson v. Rust, 74 S.W. 924, 32 


Tex.Civ.App. 441; McCreary v. Reli- 
ance Lumber Co., 41 S.W. 485, 16 Tex. 
Civ.App. 45. 

Vt.—Reynolds  v. 
349, 68 Vt. 426. 
So) a Ue v. Donahue, 21 W.Va. 

Wis.—Ely v. Wilcox, 20 Wis. 528, 
91 Am.D. 436. 

[a] Reason for rule—A _ rule 
which would require every purchaser 


Haskins, 35 A. 


.the grantor, 
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an instrument not in the chain of title through which 
the purchaser claims is not constructive notice to 
the purchaser, the record being notice only to those 
who claim under or through the same grantor.*‘ 
Stated in another form, the record of a conveyance 
by a stranger to the title is not notice to one claim- 
ing under the record holder of the legal title.* Thus 


of real estate, under the presumption 
that the description in the deed is 
prima facie erroneous, to examine 
not only the chain of title of his gran- 
tor, but the title of all surrounding 
lands, aided by an expert conveyancer 
and a town clerk who is familiar with 
the plans and land records of the 
town, is too onerous for application. 
Reynolds v. Haskins, 35 A. 349, 68 Vt. 
426. 


[b] Rule applied.—(1) Where the 
record disclosed that the grantor ac- 
quired his title in a sale under a trust 
deed, the purchaser could not be said 
to claim through another, who claim- 
ed under a deed from the original 
owner and had deeded the same to 
the last deed not being 
recorded or known to the purchaser. 
Johnson vy. Marti, (Tex.Civ.App.) 214 
S.W. 726 [error refused]. (2) A tax 
sale of record in the name of Ribes 
is not notice to a purchaser from Ri- 
bot, the record owner. Matter of 
Lindner, 1 La.A. (Orleans) 59. 


[ec] Certificate of entry, issued by 
state prior to issuance of patent to 
another person, is not in the line of 
title of persons holding under the 
patent, so as to charge them with no- 
tice of outstanding equities under the 
certificate; and, in the absence of ac- 
tual notice, they may presume that 
the state officers had done their duty 
and issued the patent to the person 
entitled to it. Thompson v. Bowen, 
113 S.W. 26, 87 Ark. 490. 


[d] Subsequent matters.—(1) 
Records are constructive notice of 
liens or rights existing at the time 
of the purchase, not of rights or liens 
acquired subsequently. Studabaker 
Ve, WaAneard, 79 ING atsa0he C2 )5 el als 
a purchaser is not charged with no- 
tice of a suit commenced or judg- 
ment obtained Subsequent to his pur- 
chase. Satterfield v. Malone, 35 F. 
445, 1 L.R.A. 35; Ledyard v. But- 
ler, 9 Paige (N.Y.) 132, 37 Am.D. 379. 
(3) Nor is a purchaser chargeable 
with notice of the levy of an execu- 
tion issued on a judgment against a 
third person rendered subsequent to 
his purchase. Studabaker v. Lan- 
gard, supra. (4) Where a deed was 
made long prior to the filing of an 
affidavit that it was a mortgage, a 
purchaser from the grantee of the 
deed did not have constructive notice 
of the claim and took title free from 
such claim in the absence of actual 
notice. Capper v. Poulsen, 152 N.E. 
587, 321 Tll. 480. (5) Record as af- 
fording notice to prior purchaser gen- 
erally see supra § 971. 

Le] Record of will—A purchaser 
of land is not affected with notice 
by the registry of a will containing a 
devise of the land which he claims by 
title paramount. Woods vy. Farmere, 
7 Watts '(Pa.)) 382, 32 Am.D. %72. 


“Chain of title’ see 11 C.J. p 226. 


Conveyances of equitable interests 
see infra § 990 


38. Ala.—Tennessee Coal, etc., Co. 
v. Gardner, 32 So. 622, 131 Ala. 599; 
mee v. Smith, 28 So. 37, 126 Ala. 


Ark.—Rozell v. Chicago Mill, 
Co., 89 S.W. 469, 76 Ark. 525. 


Cal.—Bothin v. California Title 
Ins; ete:, Co., 96.P. 500 1 besGaly wuss 
Ann.Cas.1914D 634; Hager vy. Spect, 
52 Cal. 579. 


etec., 
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_the record of a deed by a grantee in an unrecorded 
decd is not notice to a purchaser from the grantor 
Similarly, the record of 
a mortgage by the grantee in an unrecorded deed, 
either to his grantor*® or to a third person,*! is 
pot notice of the unrecorded deed to a purchaser 
from the grantor therein; and record notice that a 
grantor had parted with his title to certain land is 
immaterial in a suit to quict title between subsequent 
In order that subse- 


in the unrecorded deed.*? 


purchasers of other land.*? 


Ga.—Coursey v. Coursey, 80 S.E. 


462, 141 Ga. 65. 


Ill.—-Dime Savings & Trust Co. v. 
Knapp, 145 N.I. 235, 313 Ill. 377. 


Ind.—Sinclair v. Gunzenhauser, 98 
N.B. 37%, 179 Ind. 78 [mod on other 
grounds 100 N.E. 376, 179 Ind. 78]. 


eee v. Jaques, 42 Iowa 
a . 

Kan.—Ora v. Bane, 141 P. 303, 304, 
92 Kan. 567 [cit Cyc]; Prest v. Black, 
66 P. 1017, 63 Kan. 682. 


N.J.—Lembeck & Betz Eagle Brew- 
ing Co. v. Barbi, 106 A. 552, 90 N.J. 
Iq. 373 [aff 109 A. 925, 91 N.J.Eq. 
533]: 

N.Y.—Page v. Waring, 76 N.Y. 463. 


Or.—Advance Thresher Co. v. Es- 
teb, 69 P. 447, 41 Or. 469. 


Pa.—Smith v. Eline, 18 Pa.Co. 560. 


[a] Fictitions name.—A recorded 
deed or mortgage made by a grantor 
in a fictitious name, good as between 
the parties, is not constructive notice 
to a puichaser for value. Lembheck 
& Betz Eagle Brewing Co. v. Birbi, 
106 A. 552, 90 N.J.Eq. 373 [aff 109 A. 
925, 91 N.J.Eq. 533). 


Oy Gran‘or of prior deed acting 
as abent of record owner.—(1) A pur- 
chaser from the holder of the record 
title is not chargeable with notice of 
a recorded deed made by a stranger 
to the record title, although he be 
the real owner, and although the 
grantor in such prior deed acts as 
agent of the record owner in negoti- 
ating the sale to the second purchas- 
er. Hunt v. Bane, 141 P. 304, 92 Kan. 
569; Ora v. Bane, 141, P. 3038, 304, 92 
Kan. 567 [cit Cye]. (2) The fact that 
in such circumstances the buyer of 
the land authorizes such agent to re- 
ceive the deed from the record owner 
and cause it to be recorded and sent 
to him is not sufficient to charge the 
buyer with notice of the true state of 
the title. Ora v. Bane, 141 P. 308, 92 
Kan. 567. 


{c] Grantee in unrecorded sher- 
iff’s decd.—The record of the deed to 
the wife as trustee for her children, 
made by the purchaser at the sheriff's 
sale, who was not shown to have any 
claim of title except the invalid and 
unrecorded sheriff’s deed, did not op- 
erate as constructive notice to a sub- 
sequent purchaser from the husband 
and wife as individuals, they having 
held a good title prior to the sheriff's 
sale and having remained in pcsses- 
sion therenfter. Coursey v. Coursey, 
80 S.BE. 462, 141 Ga. 65. 


$9. U.S.—Boynton v. Haggart, 120 
FE. 819, 57 C.C.A. 301 [cert den 24 S. 
Ct. 845, 191 U.S. 573, 48 L.Ed. 307]. 

Ala.—Tennessee Coal, etc., Co. v. 
Gardner, 32 So. 622, 131 Ala. 599. 

Ark.—Abbott v. Parker, 147 S.W. 
70, 103 Ark. 425. 

Ga.—Citizens’ & Southern Bank vy. 
Farr, 139 S.E. 658, 164 Ga. 880; 
Thursby v. Myers, 57 Ga. 155; Fel- 
ton v. Pitman, 14 Ga. 530. 

Ill.—Keerfoot v. Cronin, 105 Ill. 609; 
Chicar Lael MEO Mp e bal 
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Ind.—Corbin y. Sullivan, 47 Ind. 
6. 


Icwa.—Huber v. Bossart, 29 N.W. 
608, 70 Iowa 718. 


Ky.—Goosby v. Johnson, 
697, 24 Ky.L. 610. 


La.—John T. Moore Planting Co. v. 
Morgan’s Louisiana & T. R. & S. 5S. 
Co., 53 So. 22, 126 La. 840 [Loverr Hol- 
TOME een v. Wilson, 32 La.Ann, 

L25% 


Me.—Tilton v. Hunter, 24 Me. 29. 


Minn.—Board of Education of City 
of Minneapolis v. Hughes, 136 N.W. 
1095, 118 Minn. 404, 41 L.R.A.N.S. 637; 
Burke v. Beveridge, 15 Minn. 205. 


Miss.—Turner v. Bell, 109 So. 794, 
143 Miss (782. 


Neb.—Traphagen vy. Irwin, 24 N.W. 

684, 18 Neb. 195. 

WMCP reas th v. Simpson, 11 N.J.Eq. 
N.Y.—Page vy. Waring, 76 N.Y. 463; 

Cook v. Travis, 22) Barb. 338 [aff 20 

N.Y. 400]. 


Tex.—F rank v. Heidenheimer, 19 S. 
W. 855, 84 Tex. 642; Lumpkin v. Ad- 
ams, 11 S.W. 1070, 74 Tex. 96; Bryant 
v. Buckner, 2 S.W. 452, 67 Tex. 107; 
Watson y. Chalk, 11 Tex. 89; McCrea- 
ry _v. Reliance Lumber Co., 41 S.W. 
485, 16 Tex.Civ.App. 45; Peterson v. 


69 S.W. 


McCauley, (Civ.App.) 25 S.W. 826; 
vere v. League, (Civ.App.) 24 S.W. 


PREG Soe Os v. Donahue, 21 W.Va. 


Wis.—ly v. Wilvox, 91 Am.D. 436, 
20 Wis. 523. 


40. Cal.—Dobbins Vv. Economic 
Gas: Co., 189 P. 1073, 182 Cal. 616. 


Idaho.—Jackson vy. Lee, 277 P. 548, 
47 Idaho 589. 


Minn.—In re Crowley, 154 N.W. 743, 
131 Minn. 99. 


Ohio.—Sternberger v. Ragland, 48 
N.E. 811, 57 Ohio St. 148, 


Pa.—Pyles v. Brown, 42 A. 11, 189 
Pa. 164, 69 Am.S.R. 794. 


41. Booker v. Booker, 70 N.E. 709, 
208 Ill. 529, 100 Am.S.R. 250; Hart v. 
Gardner, 33 So. 442, 497, 81 Miss. 650; 
Traphagen v. Irwin, 24 N.W. 684, 18 
Neb. 195; Tcdd v. Highmie, 38 N.Y.S. 
304,,4 App.Div. 9. 


42. Burns v. Dillon, 
1095, 226 Ky. 82. 


43. Real state Operators vy. Mc- 
Mahon, 155 S.E. 755, 171 Ga. 454; Glo- 
rieux v. Lighthipe, 96 A. 94, 88 N.J. 
Law 199, Ann.Cas.1917E 484; Yates 
Ye gee 388 S.W.(2d) 70, 162 Tenn. 

[a] Word “purchasers,” in 2 Comp. 
St. (1910) p 1552 § 53, relative to re- 
cording as notice to purchasers, means 
purchssers of the same land and not 
purchasers merely from the same 
grantor. Glorieux v. Lighthipe, 96 A. 
a 88 N.J.Law 199, Ann.Cas.1917B8 


44, Thompson v. Randall, 161 S.B. 
877, 173 Ga. 696; Real Mstate Onera- 
tors v. McMahon, 155 S.F).755) 171 Ga, 


9 S.W.(2d) 


ve thee et a oe 
, ey 
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- quent purchasers be bound by a covenant by the 
record, the covenant or notice thereof must be re- 
cited in some grant of the land in question,** and 
a purchaser of real estate is not bound by recitals 
in a deed executed by his grantor to realty not em- 
braced in his purchase, and which thercfore does 
not constitute a munim<nt in his chain of title.** 
Undcr the statutes of some states the rules above 
stated are not applicable;*® and, apart from stat- 
ute, the circumstances may be such as to charge a 


Hancock v. Gumm, 107 S.IE. 872, 
151 Ga. 667, 16 A.U.R. 1003: Clark v. 
Dorsett, 128 So. 79, 157 Miss. 365; 
Glorieux v. Lighthipe, 96 A. 94, 88 N. 
J.Law 199, Ann.Cas.1917E 484; 
Rhodes v. Elmore Realty Co., 153 A. 
510, 107 N.J.Eq. 541; Young v. Cal- 
ley Land Cos, 143 A. 627, 103 N.J.Eq. 
478. But see Crago v. Vitter, 81 So. 
646, 120 Miss. 103 (holding that, where 
a deed granting to defendant the right 
to put up a bathhouse and wharf in 
front of the grantors’ property was 
recorded prior to the purchase of such 
property by plaintiff or her mother, 
plaintiff was fully charged with no- 
tice of the rights conferred on defend- 
ant by said deed); Jones v. Berg, 177 
P. 712, 105 Wash. 69 (holding that a 
deed conveying part of a lot is, so 
far as it also encumbers the remain- 
der of the lot .w'th a building restric- 
tion in the chain of the title of the 
remainder). 


Record of deed containing building 
restrictions as notice to purchaser 
uider deed not in chain of title.see 
Deeds § 462. 


45. See statutory provisions; 
cases infra this note. 


[a] In Louisiana, under the provi- 
sions of the state constitution, where 
land was erroneously assessed. for 
taxation against a person not the own- 
er thereof, and sold for nonpayment 
of taxes, the tax deed being duly re- 
corded, a subsequent purchaser from 
the true owner is charged with no- 
tice of the tax deed, although the con- 
veyance record failed to disclose any 
alienation, conventional or otherwise, 
on the part of his vendor or in the 
latter’s name. Donaldson vy. Tebault, 
7 La.A. (Orleans) 331. 


{b] In South Dakota, under Rev. 
Pol. Code, §§ 868-871, requiring the 
register of deeds to keep a numerical 
index of mortgages, which shall show 
the names of the grantors and gran- 
tees, dates of instruments and of fil- 
ing, and description of property, a 
purchaser of land is charged with con- 
structive notice of a mortgage there- 
on, given by one not in his chain of 
title, which an examination of such 
index would disclose, putting him on 
inquiry as to the mortgagor having 
an equitable title. Fullerton Lumber 
Co. v. Tinker, 118 N.W. 700, 22 S:D: 
427, 18, Ann.Cas. 11, 


{[c] In Washington (1) under the 
statute providing that after-acquired 
title inures to the benefit of purchaser 
who bought before the grantor ac- 
quired it (Remington & B. Code § 
8765), where a contract for the pur- 
chase of tidelands from the state and 
maintenance of a waterway thereon 
for the common use of the parties 
was duly recorded in the office of the 
county auditor, such recordation con- 
stitutes notice to persons subsequent- 
ly acquiring title, such parties being 
required to take notice of all instru- 
ments of record, whether or not in 
the chain of title. Pioneer Sand & 
Gravel Co. v. Seattle Construction & 
Dry Dock Co., 173 P. 508, 102 Wash, 
608. (2) It has been said, however, 
by way of dictum that a purchaser 


454; 


and 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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purchaser with notice of the record of a deed which 
does not lie in the chain of title.+¢ 
is made to one who fails to record it until after 
another has received and recorded a deed on the 
same land, but with knowledge of the first deed, 
a purchaser under the last, although having no ac- 
tual knowledge of the facts, is not protected as 
against the prior deed if, at the time of his purchase, 
In some jurisdictions, how- 
ever, it has been held that a purchaser is not bound 
to examine the record, after the date of a recorded 
conveyance, to discover whether the grantor there- 
in has made another conveyance prior in time but 
junior in record, but may safely purchase from the 
grantee in the first recorded conveyance, if he, the 
purchaser, has no actual notice of the prior deed, 
and no notice of facts which makes it his duty to 


it has been recorded.*7 


prosecute inquiry.*§ 


Conveyance made by grantor before he acquires 


without notice of existing equities 
may .rely upon the record chain of 
title, and is not bound to go outside 
the record to inquire for it. Burr v. 
Dyer, 111 P. 866, 60 Wash. 603 [aff 
115 P. 512, 63 Wash. 696]. (3) Where 
a party, having entered government 
lands, sold his rights and assigned 
his receipt, and the patent issued to 
the entryman was delivered to the 
assignee, neither the assignment nor 
the patent being recorded, the record 
of a deed from such assignee does 
not charge a subsequent purchaser 
from the original entryman with no- 
tice of the previous sale. Sayward v. 
Thompson, 40 P. 379, 11 Wash. 706. 
{d] In Wyoming it has been held 
that the rule that a grantee is under 
no obligation to search the records 
anterior to the vesting of the legal 
title in his grantor cannot be applied 
in a case where two mortgagees claim 
title from the same grantor, and 
where the register of deeds is required 
to keep an alphabetical cross index 
of all instruments recorded affecting 
real estate, and where county abstract 
books are kept, in which an abstract 
of every deed is entered under head- 
lines describing the legal subdivisions 
of land according to the United States 
surveys. Balch v. Arnold, 59 P. 434, 
9 Wyo. 17. : 
46. Eversole vy. Virginia Iron, etc., 
ae ape S.W. 593, 122 Ky. 649, 29 Ky. 


al Possession of vendor.—(1) 
Where purchasers of land knew that 
the vendor was in possession when he 
sold it, they are bound by constructive 
notice of a prior deed from him re- 
corded before they made their pur- 
chase, although he never held legal ti- 
tle to the land, so that his deed did not 
lie in the regular chain of title. Ever- 
sole v. Virginia Iron, ete., Co., 92 S.W. 
Ogee ity. O49 p29) ey sli ton. = (C2) 
Possession as constructive notice gen- 
erally see infra §§ 1011-1030. 


47. Cal.—Mahoney vy. Middleton, 41 
Cal. 41. 


Ill.—Bayles v. 


Mich.—Cook v. 
101, 96 Mich. 525. 

Miss.—Woods v. Garnett, 16 So. 390, 
72 Miss. 78. 

N.Y.—Van Rensselaer y. Clark, 31 
Am.D. 280, 17 Wend. 25; Jackson v. 
Post, 15 Wend. 588. 


Wis.—Erwin v. Lewis, 32 Wis. 276; 
Fallass v. Pierce, 80 Wis. 443. 


48. Morse v. Curtis, 2 N.E. 929, 
140 Mass. 112, 54 Am.R. 456; Trull v. 
Bigelow, 16 Mass. 406, 8 Am.D. 144; 
Connecticut v. Bradish, 14 Mass. 296; 
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Where a deed 


of.>° 


Day v. Clark, 25 Vt. 397. But see 
Flynt v. Arnold, 2 Mete. (Mass.) 619 
(containing dicta against the sound- 
ness of the rule). 


{a] Reasons for rule.—(1) The de- 
cisions in Massachusetts and Ver- 
mont, while resulting in practically 
the same end, proceed on irreconcil- 
able and opposite princip'es. S2e eas- 
es infra this note. (2) In Massachu- 
setts it is held that the purchaser 
from the grantee in the deed junior 
in date, but senior in record, need not 
examine the records after the date of 
the registration of the conveyance to 
his grantor. Morse v. Curtis, 2 N.E. 
929, 140 Mass. 112, 54 Am.R. 456. (3) 
In Vermont it is held that he is bound 
by the constructive notice afforded 
by the registration of the first deed; 
that it is notice to him of the fact 
that a deed prior to that of his gran- 
tor had been made, but is not notice 
that his grantor had notice of the 
first deed; and so the conveyance to 
the purch*ser from the second gran- 
tee is preferred in Verment, not be- 
cause the purchaser is himself a pur- 
chaser without notice, for the reg- 
istration of the prior deed is notice 
of its existence, nor because his gran- 
tor was a purchaser without notice, 
for that may or may not be true. but 
because the purchaser did not know 
that his grantor was not a, bona fide 
Day we, Clark, 25 Vt 307. 


49. I1l.—Leeser v. Kibort, 243 Ill. 
Apn. 258. 

Mo.—Ford v. Unity Church Soc., 25 
S.W. 394, 120 Mo. 498, 41 Am.S R. 711, 
29-7, R AY bole Dodd v. Williams, 3 
Mo.App. 278. 


Pa.—Calder vy. Chapman, 52 Pa. 359, 
91 Am.D. 163. 


§.C.—Richardson v. Atlantic Coast 
Lumber Corporation, 75 S.E. 371, 93 
S.C. 254, L.R.A.1918C 788. 


Tex.—Breen v. Morehead, 136 S.W. 
1047, 104 Tex. 254, Ann.Cas.1914A 1285 
[aff (Civ.App.) 126 S.W:. 650]; Wil- 
liams v. Cook, (Civ.Apn.) 272 S.W. 809 
[aff (Commn.App.) 282 S.W. 574]; 
Anderson v. Farmer, (Civ.App.) 189 
S.W. 508. 


[a] Rule applied.—(1) Deeds re- 
corded before the grantor has any rec- 
ord title mey be safely disregarded 
in examinations of title; they are 
not constructive notice to an innocent 
purchaser, and the examiner is not 
bound to look for deeds of any per- 
son through whom the title passes 
before the date of his record title. 
Dodd v. Williams, 3 Mo.App. 278. (2) 
Thus a purchaser need not examine 
the records for previous conveyances 
executed by his grantor prior to the 


purchaser. 
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title to the property is without the chain of title,*® 
but where, under the law, a muniment of title re- 
lates back, a subsequent purchaser from the grantee 
therein is bound to take notice of recorded deeds 
executed by such grantee prior to the delivery there- 


Decree of orphans’ court removing executor from 
office is not such an instrument in the chain of title 
as to charge a subsequent purchaser from him that 
he had no authority to sell land of the estate.°? 


Tax rolls. An intending purchaser is not required 
to search the tax rolls of the county to see if the 
property which he contemplates buying may not 
have been assessed to some one other than a gran- 
tee in the regular chain of title.>? 


[§ 987] cc. Instruments Entitled or Required To 
Be Recorded®*—(a2) Conveyances in Goncral, 
cording statutes generally provide for the registra- 


Re- 


time the title held by such grantor 
originated, nor is he charged with 
notice of prior deeds or mortgages 
given by the grantor previous to the 
origin of title. Anderson v. Farmer, 
(Tex.Civ.App.) 189 S.W. 508 [error re- 
fused]. (3) Soa vendee in gocd faith 
is not bound to search the records 
prior to his grantor’s'acquisition of 
title, and a prior grant is not. effec- 
tive as a cloud on his title. Richard- 
son v. Atlentic Ccast Lumber Corpo- 
ration, 75 S.E. 371, 93 S.C. 254, LRA. 
1918C 788. (4) Accordingly, the pur- 
chaser of school lands from a paten- 
tee is not affected with notice of the 
latter’s deed, executed and recorded 
before his anplication to nurchase 
the land from the state. Breen v. 
Morehead, 136 S.W. 1047. 104 Tex. 254, 
Ann.Cas.1914A 1285 [aff (Civ.Ann.) 
126 S.W. 6501; Wi'liams v. Cook, (Tex. 
Civ.Apn.) 272 S.W. 809 [Laff (Commn. 
App.) 282 S.W. 574]. 


50. Normen’s Land & Mfg. Co. v. 
Hunter, 193 S.W. 19, 270 Mo. 62; Pe- 
terson v. Sloss, 81 P. 744, 39 Wash. 
207. See Osceo'a Land Co. v. Chi- 
cago Mill & Lumber Co., 103 S.W. 609, 
84 Ark. 1 (holding that the record of 
a deed of land owned by the state, 
the equitable title to which grantor 
afterward obtained, end which there- 
upon vested in his grentee under the 
provisions of Kirby Dig. § 734, was 
notice to persons purch: sing the land 
from the heirs cf grantor). 


[a] Patent of homestead lands.— 
A. purchas®r of 19nd which was enter- 
ed on under the homestead law is 
charged with notice that the entryman 
had full power to convey or enecum- 
ber the property any time after final 
proof, and is bound to search the rec- 
ords for deeds executed by the entry- 
man prior to the issuance of the pat- 


ent. Peterson v. Sloss, 81 P. 744, 39 
Wash. 207. 
[b] Sheviff’s deed.— here a pur- 


chaser at a tax sale executed and de- 
livered a quitclaim deed to land, 
which was recorded on the day of 
delivery and before he received the 
sher'ff’s deed, and, after receiving 
the sheriff's deed, such purchaser con- 
veyed the land by warranty deed to 
a third person, the latter took with 
notice of the sale and of the sher- 
iff's deed and of the applicable law 
making such deed relate back to the 
time of the tax sale. Norman’s Land 
ae ces Co. v. Hunter, 193 S.W. 19, 270 
o. 62. 


51. Goodell v. Taylor, (N.J.Ch.) 97 
A. 569. 

52. Advance Thresher Co. y. Es- 
teb, 69 P. 447, 41 Or. 469. 


53. Recordation of conditional 
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tion of all instruments conveying, or in any way 
affecting, the title to real estate.°* Thus these stat- 
utes have been held to apply to the grant of an ease- 
ment,°® such as a right of way;°® the conveyance 
of a national road certificate;°7 the conveyaice of 
a land certificate executed before the location of 
the land;*® an assignment of swamp land eertifi- 
cates, although the legal title is still in the state ;°® 
a conveyance of land by public act;°° an assignment 
of a bond for the conveyance of real estate;®? a 
deed conveying growing trees®? or standing timber ;°* 
timber permits of record in connection with convey- 
ances of the property ;°* a sheriff’s deed,®® or, al- 
though it has been held otherwise,** certificate of 
sale;°7 a deed conveying an interest in the minerals 
in certain land;®8 a lease of land for a term of 
years,°® or an assignment’® or extension"? of a 
lease; mining,‘? or oil7* and gas‘* leases; contracts 
affecting the title,7> such as a contract of employ- 
ment of an agent to purchase under an agreement 
to share profits and losses,’® or a contract between 


‘Montgomery, 


sales agreements as constituting no- 
(2d) 688; 


tice to purchaser of realty to which 
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(Tex.Civ.App.) 22 S.W. 
Parker v. Walker, 39 S.W. 
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an attorney and a claimant of land, entitling the 
attorney to a part of the land if sueccessful;7* an 
agreement between prior owners of the property ;** 
a covenant between adjoining owners as to building 
restrictions;7® a written contract granting or giv- 
ing the right to use the fences and buildings upon 
a tract of land for advertising purposes,*® or re- 
stricting the use of the property;*+ a contract to 
take water for the use of land;*? and an option 
contract.83 An option contract which has expired, 
however, is insufficient to impart notice to a subse- 
quent purchaser concerning any equitable rights of 
the option holder.8* Where a statute makes every 
instrument affecting land void against subsequent 
purchasers unless registered, such a purchaser is 
not affected by constructive: notice of any unregis- 
tered prior instrument affecting the land.*® 


Oral agreements affecting the title to real prop- 
erty, being incapable of record, are not within the 
express language of a statute providing for regis- 


shire Real Estate Co., 92 P. 290, 40 
Colo. 467; Latin-American Bank y. 


personalty annexed see Fixtures § 48. 


54. See statutory provisions, and 
cages infra this section and §§ 988— 


55. Sweetland v. Grants Pass, etc. 
Power Co., 79 P. 337, 46 Or. 85. 


56. Kotz v. Illinois Cent. R. Co., 59 
N.E. 240, 188 Ill. 578; Willoughby v. 
Lawrence, 4 N.E. 356, 116 Ill. 11, 56 
Am.R. 758; Prescott v. Beyer, 26 N. 
W. 732, 34 Minn. 493; Worley v. State, 
7 Lea (Tenn.) 382; Parker v. Mere- 
dith, (Tenn.Ch.A.) 59 S.W. 167. 


57. Gist v. Hast, 41 S.W. 396, 16 
Tex.Civ.App. 274 [mod _ on _ other 
grounds, 43 S.W. 263, 91 Tex. 335]. 


58. Leonard vy. Benfford Lumber 
COM LOM Sake io Cee! Ole exaen coe Gey, 
(Civ Apps L8IN Saw. elon. Delays V- 
Truitt, (Tex.Civ.App.) 182 S.W. 732. 


59. Memphis Land, etc., Co. Vv. 
Ford, 58 F. 452, 7 C.C.A. 304. 


60. Watson v. Chalk, 11 Tex. 89. 


61. McFarran v. Knox, 5 Colo. 217; 
Bailey v. Myrick, 50 Me. 171. 


62. Kendall v. J. I. Porter Lumber 
Co., 64 S.W. 220, 69 Ark. 442; Russell 
v. Myers, 32 Mich. 522; Stark v. Hick- 
lin, 87 S.W. 106, 112 Mo.App. 419; 
Vorebeck v. Roe, 50 Barb. (N.Y.) 302. 


[a] As affecting real estate.—A 
contract for the sale of growing trees 
is an instrument affecting real es- 
tate, and must be recorded in order 
to operate as notice to a subsequent 


purchaser. Vorebeck v. Roe, 50 Barb. 
(N.Y.) 302. 
63. Savannah Timber Co. v. Deer 


Island Lumber Co., 258 F. 777; Mallett 
v. Doherty, 180 P. 531, 180 Cal. 225, 15 
A.L.R. 19; Eastern Kentucky Mineral 
& Timber Co. v. Swann-Day Lumber 
Co., 146 S.W. 4388, 148 Ky. 82, 46 L.R. 
A.N.S. 672. 


[a] Rule applied.—An instrument 
giving the right to remove timber 
from a tract within a certain period 
is, when. recorded, notice of such right 
to a subsequent purchaser of the land 
from the landowner. Mallett v. Do- 
herty, 180 P. 531, 180 Cal. 225, 15 A.L. 
Tidy aI), 

64. Kerschensteiner v. Northern 
Michigan Land Co., 221 N.W. 322, 244 
Mich. 403. 

65. Reed v. Smith, 14 Ala. 380; 
Proctor v. Nance, 119 S.W. 409, 220 
Mo. 104, 182 Am.S.R. 555; Griggs v. 


611, 15 Tex.Civ.App. 370. 

[a] Rule applied.—A grantee in a 
quitclaim deed made after the record- 
ing of a tax deed is not an innocent 
purchaser. Proctor v. Nance, 119 S. 
W. 409, 220 Mo. 104, 132 Am.S.R. 555. 


66. Davidson v. Crooks, 61 N.Y.S. 
362, 45 App.Div. 616; Berkowitz v. 
Dam, 202 N.Y.S. 584, 122 Misc. 143 
[aff 207 N.Y.S. 811]. 

[a] Rule applied.—Where a judg- 
ment was docketed in the name of one 
other than the judgment debtor, a 
sheriff's certificate of sale, recorded 
under the correct name, is not con- 
structive notice, under Civ. Pract. Act 
§§ 716-748, to a subsequent grantee, 
the certificate not being a conveyance 
and not affecting any interest in the 
property. Berkowitz v. Dam, 202 N. 
ee 584, 122 Misc. 143 [aff 207 N.Y.S. 


67. Drake v. McLean, 10 N.W. 126, 
47 Mich. i102; Atwood v. Bearss, 8 N. 
W. 55, 45 Mich. 469. 


68. Eastern Kentucky Mineral & 
Timber Co. v. Swann-Day Lumber Co., 
146 S.W. 438, 148 Ky. 82, 46 L.R.A.N.S. 
672; Clayton & Tyson v. Henley, 32 
Gratt. (73 Va.) 65. 


69. Commercial Bank v. Pritchard, 
59 P. 130, 126 Cal. 600; Garber v. Gi- 
anella, 33 P. 458, 98 Cal. 527. 


70. Crouse v. Michell, 90 N.W. 32, 
130 Mich. 347, 97 Am.S.R. 479. 


[a] Thus an assignment of a lease 
of real estate having ten years to run 
is a conveyance ot real estate, re- 
quired to be recorded, in order to be 
valid as against subsequent purchas- 
ers in good faith. Crouse v. Michell, 
ae 32, 1380 Mich. 347, 97 Am.S.R. 

(GCE 

71. Stone v. 484 Broadway Realty 
cap poretion, 184 N.Y.S. 116, 113 Misc. 
178. 

72. McCoy v. Mud Lick Coal Co., 
277 S.W. 236, 211 Ky. 209; Kennedy vy. 
Hicks, 203 S.W. 318, 180 Ky. 562. 


Wo. DerbyvOil ‘Conve Bellini (2d) 
39, 1384 Kan. 489; Cadillac Oil & Gas 
ee v. Leonard, 261 S.W. 888, 203 Ky. 
105. 

74. Derby Oil Co. v. Bell, 7 P)(2da) 
39, 1384 Kan. 489. 

75. Nease v. Coal & Coke Ry. Co., 
195 F. 987 [rev on other grounds 207 
F. 237, 124 C.C.A. 507]; Farmers’ High 
Line Canal, ete., Co. v. New Hamp- 


Rogers, 99 So. 546, 87 Fla. 147. 


76. Donahue v. Haskamp, 
346, 109 Wash. 562. 


77. Hussey v. Titterington, 
Civ.App.) 146 S.W. 714. 


78 Horne v. Macon Telegraph Pub, 
Co., 83 S.B. 204, 142 Ga. 489, Ann.Cas. 
1916B 1212; Lanfear v. Hunt, 11 Rob. 
(La.) 284; Foote v. Manhattan R. Co., 
12 N.Y.S. 516, 58 Hun 478. 


[a] Party wall agreement, con- 
tained in duly executed and recorded 
deeds by tenants in common, was no- 
tice of such agreement to subsequent 
purchasers. Horne v. Macon Tele- 
graph Pub. Co., 83 S.E. 204, 142 Ga. 
489, Ann.Cas.1916B 1212. 


79. Bradley v. Walker, 
1079, 138 N.Y. 291. 


80. Willoughby v. Lawrence, 4 N. 
E. 356, 116 Il). 11, 56 Am.R. 758. 


8l. Cornbleth vy. Allen, 252 P. 8%; 
80 Cal.App. 459; Boyden v. Roberts, 
111 N.W. 701, 131 Wis. 659. 


@2. Fresno Canal, etc., Co. v. Row- 
pan 22 RP. 153; 80) Calv114, 13) <AmtSar: 


83. Fields & Combs v. Vizard Inv. 
Co., 182 S.W. 934, 168 Ky. 744, Ann. 
Cas.1918D 336; Chesbrough v. Vizard 
Inv. Co., 160 S.W. 725, 156 Ky. 149); 
Kinberger v. Drouet, 90 So. 367, 149 
La. 986; Guerin v. Sunburst Oil & 
Gas Co., 218 P. 949, 68 Mont. 365; 
Hooks v. Kirby, 124 S.W. 156, 58 Tex. 
Civ.App. 335. But see Salisbury v. 
ha, Fitte, 121 RP. 952, 21 Colo. App. Ws 
[aff 141 P. 484, 57 Colo. 358] (hold- 
ing that a person having a mere un- 
recorded option to purchase real es- 
tate is not within Mills St. Annot. § 
446 relating to the recording of in- 
struments for conveyance of realty). 


Option contracts: 
Generally see supra §§ 12-37. 


As contract to convey within record- 
ing acts see infra § 991. 
84 Brown vy. Ackerman, (Tex. 
Commn.App.) 17 S.W.(2d) 771 [aft 
(Civ.App.) 9 S.W.(2d) 363]. 


187 eaky 


(Tex. 


33 N.E. 


85. McKinley y. McCullough, 46 
Ont.L. 535. od 
[a] Rule applied.—Although a reg- 


istered conveyance is to a grantee “in 
trust,” the trust agreement being un- 
registered is void against subsequent 
purchasers for Valuable considera- 
tion without actual notice. McKinley 
v. McCullough, 46 Ont.L. 535. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tration of instruments affecting the title to realty.%° 
They are, however, within those equitable principles 
under which the rights of innocent purchasers are 
enforced as against secret equities, whether arising 
from an oral contract or an uncertified instrument, 
neither of which is susceptible of record, or from an 
instrument certified but not recorded.*? 


[§ 988] (bb) Deeds. 


[§ 989] (cc) Voluntary 


86. Mullins v. Butte Hardware Co., 
hee 1004, 25 Mont. 525, 87 Am.S.R. 

[a] “Contract in writing.”—W here 
a school district purchased land with- 
out legal formalities, and failed to 
take or record a deed, the seller’s 
signed assignment to a third person 
of the bonds issued in payment was 
not a “contract in writing’ between 
the seller and the school board, with- 
in the meaning of Code (1904) § 2465 
providing that every unrecorded con- 
tract in writing shall be void as 
against bona fide purchasers. Mc- 
Clanahan’s Adm’r y. Norfolk & W. Ry. 
Co; 96 S'H: 453; 1227 Va. 705. 

87. Mullins v. Butte Hardware Co., 
Beg 1004, 25 Mont. 525, 87 Am.S.R. 


38. U.S.—Wineman vy. Gastrell, 53 
69 8 0C.C. A. 621 
22 F.Cas.No. 12,824, 1 McLean 520. 

Canal Zone.—Acebo vy. Garavel, 2 
Canal Zone 12. 


Conn.—Sumner v. Rhodes, 14 Conn. 
135; 

Fla.—Latin-American Bank vy. Rog- 
ers, 99 So. 546, 87 Fla. 147. 


Ga.—Frazier v. Swain, 95 S.E. 211, 
147 Ga. 654; Mayer v. Wiltberger, Ga. 
Dec: Pts IL, 20: 


Iowa.—Tod v. Benedict, 15 Iowa 591. 


Mass.—Shaw v. Poor, 6 Pick. 86, 17 
Am.D. 347. 

Miss.—Claiborne  v. 
Miss. 146. ; 

Mo.—Keith v. Keith, 10 S.W. 597, 
97 Mo. 2235 McClurg. v. Phillips, 57 
Mo. 214; Clamorgan v. Lane, 9 Mo. 
446. 

Mont.—Belk v. Meagher, 3 Mont. 65 
[aff 104 U.S. 279, 26 L.Ed. 735]. 


N.Y.—Todd v. Eighmie, 38 N.Y.S. 
304, 4 App.Div. 9; Grandin v. Hernan- 
dez, 29 Hun 399; Schutt v. Large, 6 
Barb. 373. 

Ohio.—Vanzant’s Lessee v. Davies’ 
Heirs, 6 Ohio St. 52. 


S.C.—Belk v. Massey, 45 S.C.L. 614; 
Godbold v. Lambert, 29 S.C.Eq. 155, 
40; AmeD. 192. 


{a] Deed from foreign administra- 
tors comes within the province of the 
recording acts. Keith y. Keith, 10 S. 
W. 597, 97 Mo. 223. 


[b] Corporate deed.—The recorded 
deed of a corporation signed by the 
president and the secretary, sealed 
and attested as to the secretary’s sig- 
nature, is notice to subsequent pur- 
chasers of the property conveyed by 
the deed. Frazier v. Swain, 95 S.E. 
211, 147 Ga. 654. 


{c] Deed not under seal.—(1) In 
those jurisdictions where a deed with- 
out a seal may be recorded, such an 
instrument, when recorded, is notice 
of its contents as fully as if sealed. 


Holmes, 51 


The recording of a deed is 
constructive notice of its existence. %§ 
conveys both real and personal estate, the recording 
of such deed is constructive notice of the transfer 
of the real but not of the personal estate.’® 


Conveyances. 
weight of authority, the record of a voluntary con- 
veyance is notice to a subsequent purchaser for val- 


Shults v. Moore, 


VENDOR AND PURCHASER 


qWwel?e 


Where a deed 


By the 


McClurg v. Phillips, 57 Mo. 214; Todd 
v. Eighmie, 38 N.Y.S. 304, 4 App.Div. 
9; Grandin v. Hernandez, 29 Hun (N. 
Y.) 399. (2) Where, however, an in- 
strument is required to be under seal 
in order to entitle it to be recorded, 
the record of an unsealed deed is not 
constructive notice to a subsequent 
purchaser. See infra § 998. 


[d] Deed signed by two grantors 
but acknowledged by one only (1) is 
entitled to record, and hence construc- 
tive notice to subsequent purchasers. 
Shaw v. Poor, 6 Pick. (Mass.) 86, 17 
Am.D. 347. (2) Instruments defec- 
tively acknowledged as constituting 
notice see infra § 998. 

89. Pitcher v. Barrows, 28 Am.D. 
306, 17 Pick. (Mass.) 361. 

$0. Ala.—Gilliland v. Fenn, 8 So. 
15, 90 Ala. 230, 9 L.R.A. 413. 


Iowa.—Gardner v. Cole, 21 Iowa 205. 


La.—New Orleans Bank vy. B. Tole- 
dano & Taylor, 20 La.Ann. 571. 


Md.—Kane v. Roberts, 40 Md. 590; 
Cooke’s Lessee y. Kell, 13 Md. 469. 


Mo.—Bonney vy. Taylor, 1 S.W. 740, 
90 Mo. 63. 


N.H.—Stevens y. Morse, 
532. 


Ohio.—Vanzant’s Lessee v. Davies’ 
Heirs, 6 Ohio St. 52. 


Tenn.—Harton v. Lyons, 
851, 97 Tenn. 180; 
Heisk. 314. 


Tex.—Monday v. Vance, (Civ.App.) 
51 S.W. 346. 


91. King & Hamilton y. Mobley, 
103 S.E.. 237, 150 Ga. 256; Avera v. 
Southern Mortgage Co., 92 S.E. 533, 
147 Ga. 24; Culbreath v.. Martin, 58 
S.E. 832, 129 Ga. 280; Scott v. Atlas 
Sav., ete., Assoc., 39 S.E. 942, 114 Ga. 


47 N.H. 


36 S.W. 
Laird v. Scott, 5 


134; Finch v. Woods, 39 S.E. 418, 113 
Ga. 996; Fowler v. Waldrip, 10 Ga. 
350; Sewell v. Nelson, 67 S.W. 985, 


113 Ky. 171, 23 Ky.L. 2438; Brown 
v. Connell, 3 S.W. 794, 85 Ky. 403, 9 


Kyra 20; Ward v. Thomas, 81 
Ky. 452, 5 Ky.lL. 495; Winter v. 
Mannen, 81 Ky. 123, 4 Ky.L. 949; 


Enders v. Williams, 1 Metc. (Ky.) 346; 
Garrett’s Heirs v. Powell, 5 Ky.Op. 
486; Buchanan v. Campbell, 14 Grant 
Ch. (Ont.) 163; Ross v. Harvey, 3 
Grant Ch. (Ont.) 649. 


[a] Rule applied although plain- 
tiff and defendant claim under deeds 
from different persons. Culbreath v. 
Martin, 58 S.E. 832, 129 Ga. 280. 


92. See statutory provisions; and 
cases infra this note and note 93. 


[a] In Mississippi Code (1906) § 
2788, declaring that every conveyance 
shall take effect as to all subsequent 
purchasers for a valuable considera- 
tion without notice only from the time 
recorded, applies only to legal, and 
not to equitable, titles. Dedeaux vy. 
Cuevas, 64 So. 844, 107 Miss. 7. 
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In several jurisdictions, however, it is held 
that constructive notice arising from the recording 
of a voluntary conveyance is not sufficient to affect 
the conscience of the purchaser, actual knowledge 
being necessary for this purpose.®4 


[§ 990] (dd) Conveyances of Equitable Interests. 
In those jurisdictions where the recording acts are 
held to operate upon instruments conveying the legal 
title only,®? the registration of an instrument con- 
veying a mere equitable interest is not notice to 
subsequent bona fide purchasers,®? but conveyance 
of equitable interests is generally held to be within 
the registry acts so that the record thereof operates 
as constructive notice.®4 
rule the recording of a title bond®® or deed of trust®® 


In accordance with this 


93. Corn v. Sims, 3 Metce. (Ky.) 
391; Deskins v. Big Sandy Co., 89 
S.W. 695, 121 Ky. 601, 28 Ky.L. 565; 
Walker v. Gilbert, Freem. (Miss.) 85; 
Harvey v. Jones & Eaton, 1 Disn. 65, 
12 Ohio Dec. (Reprint) 490; Dodson 
v. Dodson, 9 Ohio Dee. (Reprint) 201, 
11 Cine.L.Bul. 198; Doswell v. Bu- 
chanan’s Px’rs, 3 Leigh (30 Va.) 365, 
23 Am.D. 280. 

94. U.S.—Memphis Land, ete., Co. 
v. Ford, 58 FF. 452,.7 C.C.A. 304: 


Alaska.—Holman y. Tjosevig, 6 
Alaska 690. 


Md.—U. S. Insurance Co. v. Shriver, 
3 Md.Ch. 381. 

Mich.—Edwards v. McKernan, 22 N. 
W. 20, 55 Mich. 520. 
' fea eee v. McCollum, 47 Mo. 
ae 
Hy as Cartas ie v. Simmons, 44 N.H. 


N.Y.—Tarbell v. West, 86 N.Y. 280; 
Parkist v. Alexander, 1 Johns.Ch. 394. 


Pa.—Rhines v. Baird, 41 Pa. 256; 
Bellas vy. McCarty, 10 Watts 13. 


Tex.—Hale v. Hollon, 35 S.W. 843, 
36 S.W. 288, 14 Tex.Civ.App. 96 [aff 
39 S.W. 287, 90 Tex. 427, 59 Am.S.R- 
SLD S38 6RlsR Ay ail. 


Rat Ree ne tas v. Dutcher, 16 Wis. 
307. 
95. Eaton v. Schneider, 57 N.E. 421, 


185 Ill. 508; Irish v. Snarp, 89 Ill. 261; 
Schuster v. La Londe, 57 Tex. 28. 


[a] In Georgia (1) the rule of the 
text prevails. Pierce v. Dennett, 136 
S.E. 440, 163 Ga. 471; Allen v, Hold- 
ing, 29 Ga. 485. (2) Prior to Acts 
(1921) p 157, a bond for title or a 
transfer thereof was binding against 
third persons without being recorded. 
Guaranty Investment & Loan Co. v. 
Athens Engineering Co., 110 S.E. 873, 
152 Ga. 596. 


[b] In Kentucky (1) the rule of 
the text now prevails. Martin v. 
Turner, 115 S.W. 833. (2) Prior to 
the enactment of Ky. St. § 500 (Rus- 
sell St. § 2070), however, bonds for 
title and other contracts with refer- 
ence to interests therein were not 
authorized to be acknowledged and 
proved as deeds. Richards v. Potter, 
(Ky.) 124 S.W. 850; Vallandingham v. 
Johnson, 3 S.W. 173, 85 Ky. 288, 8 Ky. 
L. 940. (3) It was held, however, 
that although a title bond was an un- 
recordable instrument, a_ recorded 
deed made by the holder thereof con- 
veying the land is constructive notice 
of the equitable title conferred by 
the bond as against purchasers from 
the original vendor’s heirs. Lewis 
v. Sizemore, 78 S.W. 122, 25 Ky.L. 1354. 


96. Smith v. Boyd, 62 S.W. 439, 162 
Mo. 146; Dickerson vy. Bridges, 48 S. 
W. 825, 147 Mo. 285; Digman v. Mc- 
Collum, 47 Mo. 372; Beck’s Adm’x y. 
De Baptists, 4 Leigh (31 Va.) 349. 
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is constructive notice to subsequent purchasers. 


[$ 991] (ee) Executory Contracts of Sale.°7 In 
some jurisdictions the registration of an executory 
land contract, not being authorized by statute, im- 
parts no notice to subsequent purchasers of the 
land,®® but, if the contract is so far executed that 
the purchaser has entered into the open and notori- 
ous possession of the land contracted for, then he 
is protected by virtue of such possession.®® In other 
jurisdictions such contracts are expressly required 
by statute to be recorded! or are held to be “convey- 
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veyances.® 


ter.® 


ances” within statutes requiring the recordation of 


all conveyanees of realty; and the effect of record- 
ing is the same as in the ease of deeds and other con- 


97. Recording of title bond as no- 
tice see supra § 990. 


98. Kendrick v. Colyar, 42 So. 110, 
143 Ala. 597; Churchill v. Little, 23 
Ohio St. 301; Wood sash, etc., Co. v. 
Burrows, 25 Ohio Cir.Ct. 781; Stand- 
ard Oil Co. v. Moon, 170 N.E. 368, 3° 
Ohio Anp. 123; Kessler v. Bowers, 155 
N.E. 402, 23 Ohio App. 194: Stevens 
Point First Nat. Bank v. Chafee, 73 
N.W. 318, 98 Wis. 42. 

fa] I. California (1) it has been 
held that the recordation of executory 
contracts is not authorized by the 
statutes of the state, and therefore 
if such contracts are recorded the 
record imparts no notice. Mesick v. 
‘Sunderland, 6 Cal. 297. (2) A con- 
tract by several parties to a deed of 
partition, however, authorizing the 
allotment of part of the common prop- 
erty to a third person was held to be 
such an executory agreement with 
respect to this land as under the stat- 
ute might be recorded, and being re- 
corded, imparted notice to a subse- 
quent purchaser. Tewksbury v. Pro- 
Vizzo, 12°Cal:) 20: 


[b] In Kentucky, prior to the en- 
actment in April, 1893, of Ky. St. § 500 
(Russell St. § 2070), providing that 
any contract for sale of land or any 
interest therein, when acknowledged 
or proved as deeds are required to be, 
may be recorded, and that the record 
of such contracts shall be notice 
thereof to all persons, bonds for title 
to Jand and other contracts with ref- 
erence to interests therein were not 
authorized by law to be acknowledged 
and proved as deeds, and could not 
be recorded, and hence could not im- 
part notice to subsequent purchasers. 
Richards v. Potter, 124 S.W. 850. 


{e] Is New York (1) although the 
statute authorizes the recording of 
executory contracts of sale, the rec- 
ord is not constructive notice to sub- 
sequent purchasers (Schultz & Son v. 
Nelson, 177 N.B. 9, 256 N.Y. 473; 
Washburn v. Burnham, 63 N.Y. 1382; 
Boyd v. Schlesinger, 59 N.Y. 301), (2) 
the only purpose of such recording 
being to preserve the evidence and 
facilitate the proof (Washburn v. 
FPurnham, supra; Boyd v. Schlesinger, 
supra). (3) It has been held, how- 
ever, that a complete contract of sale 
of standing timber is within the re- 
cording acts and that recordation 
thereof imparts constructive notice 
to subsequent purchasers. Vorebeck 
v. Roe, 50 Barb. 802; De Camp v. Wal- 
lace, 92 N.Y.S. 746, 45 Misc. 436. 


99. Stevens Point First Nat. Bank 
v. Chafee, 73 N.W. 318, 98 Wis. 42. 

1. See statutory provisions; and 
cases infra notes 2, 3 


2. Van Ness v. Schachte, 141 S.E. 
721, 143 S.C. 429; Epps v. McCallum 
Realty Co., 1388 S.H. 297, 189 S.C. 481. 


3. Colo.—Hearne v. Milliken, 198 P. 


cumbrances.§ 


432, 70 Colo. 184. 

Tll.—Milléer vy. Akin, 182 N.H. (729, 
350 Ill. 186; Nelson v. Streu, 156 N.E. 
3138; 325 Til. 146; Carbine v. Pringle, 
90 Tll. 302; De Wolf v. Pratt, 42 111. 
198; Doyle v. Teas, 5 Ill. 202. 


Ind.—Case y. Bumstead, 24 Ind. 429. 


La.—Kinberger v. Drouet, 90 So. 
367, 149 La. 986; Lehman v. Rice, 43 
So. 6389; 118 gla. 975: 

Me.—Bailey v. Coffin, 99 A. 447, 115 
Me. 495. 

Md.—-South Baltimore Harbor, ete., 
Co. v. Smith, 37 A. 27, 85 md. 637. 

Mich.—Weisgerber v. Wisner, 21 N. 
W. 331, 55 Mich. 246. 

Minn.—McPheeters v. Ronning, 103 
N.W. 889, 95 Minn. 164; Thorsen v. 
Perkins, 40 N.W. 557, 39 Minn. 420. 

Mo.—Hayti Development Co. v. 
Barnes, 216 S.W. 733; Stark v. Hick- 
lin, 87 S.W. 106, 112 Mo.App. 419. 

N.J.—McVoy v. Baumann, 117 A. 
725, 93 N.J.Eq. 638 [aff 117 A. 717, 93 
N.J.Eq. 360]. 

Pa.—-Rhines v. Baird, 41 Pa. 256. 

Tex.—Stuart v. E. M. Goodwin, Inc., 
(Civ.App.) 25 S.W.(2d) 166. 

Wash.—Big Bend Land Co. $v. 
Hutchings, 128 P. 652, 71 Wash. 345; 


Bernard v. Benson, 108 P. 439, 58 
Wash. 191, 187 Am.S.R. 1051. 
W.Va.—-Thorn v. Phares, 14 S.B. 


399, 35 W.Va. 771; Conaway & Smith 
v. Sweeney, 24 W.Va. 643. 


4 Byers v. Orensstein, 44 N.W. 
129, 42 Minn. 386. 
5. McDonald v. Sautter, 178 N.B. 


346 Ill. 67. 


6. Applicability of recording acts 
to option contracts generally see su- 
pra § 987. 


7. Trogden v. Williams, 56 S.E. 865, 
144 N.C. 192, 10 L..R.A.N.S. 867. 


8. Canceling or setting aside dis. 
chaige or release of mortgage gener. 
ally see Mortgages § 989. 

Record of chattel mortgage execut- 
ed before annexation of mortgaged 
article as notice to purchaser ot iaud 
see Iixtures § 48. 


9. U.S.—Duke Power Co. v. Rut- 
Jand, 60 F.(2d) 194; Stearns Lighting 
& Power Co. v. Central Trust Co., 223 
Fr. 962, 189 C.C.A. 442; Whitney v. 
Whitney Blevator & Warehouse Co., 
iene 678, 106 C.C.A. 28 [aff 180 FF, 

Ala.—Wittmeir v. Leonard, 122 So. 
330, 219 Ala. 314; Christopher v. 
Shockley, 75 So. 168,199 Ala. 681; 
Brannan vy. Marshall, 68 So. 1607, 184 
Ala. 375, L.R.A.1918C 786; Dixie Grain 
Co. v. Quinn, 61 So. 886, 181 Ala. 208. 

Ark.--—Bank of Mulberry v. Sprague, 
47 S.W.(2d) 601, 185 Ark. 410; Baker- 
Matthews Lumber Co, v. Bank of Le- 


en 


[§§ 990-992 


The record of such a contract ceases to 
be notice, however, when, according to the record, 
the statute of limitations has barred the right to 
enforce it;+ and, where the vendor had a complete 
right to terminate the contract before conveyance 
to another, the prior recording of the exccutory con- 
tract could not affect the title acquired by the lat- 


Extension of option to purchase real estate® is a_ 
contract to convey land within a statute requiring 
the record of such contracts.” 


[§ 992] (ff) Mortgages and Other Liens and En- 
The record of a mortgage® or other 


panto, 282 S.W. 995, 170 Ark. 1146. 


Conn.—Bristol Lumber Co. v. Dery, 
157 A. 640, 114 Conn. 88. 


Ga.—Thaxton v. John Hancock Mut. 
Life Ins. Co., 147 S.E. 394, 168 Ga. 235; 
A. Leffler Co. v. Lane, 92 S.I. 214, 146 
Ga. 741; Conley v. Campbell Printing- 
Press, ‘ete.,i Co., 35 S°He 335," 78 eGasrsegs 


gach ay ee v. Metcalf, 219 Ill.App. 


Ind.—Simmons v. Meyers, 112 N.E. 
31, 61 Ind.App. 403. 

Iowa.—Citizens’ Nat. Bank of Win- 
terset v. Hamilton, 227 N.W. 112, 209 
Iowa 626; Gulick v. Peckenpaugh, 134 
N.W. 945, 154 Iowa 380. 


Ky.—Hays v. Adams, 294 S.W. 1039, 
220 Ky. 196. 


Mass.—Langley v. Conlan, 98 N.E. 
A oe 212 Mass. 135, Ann.Cas.1918C 
4 . 


Mich.—Fischer v. Lauhoff, 192 N.W. 
605, 222 Mich. 128. 


Neb.—Walker v. Hokom, 143 N.W. 
456, 94 Neb. 399. 


Aye am Bieta: v. White, (Ch.) 100 A. 


N.Y.—McPherson v. Rollins, 14 N.E. 
411, 107 N.Y. 316, 1 Am.S.R. 826; Kauf- 
man v. Jared Flagg Corporation, 237 
N.Y.S. 26, 227 App.Div. 98; Van Al- 
stine v. Hubbell, 157 N.Y.S. 706, 171 
App.Div. 825; Hawkins v. Maxwell, 
140 N.Y.S, 909, 156 App.Div. 31 [aff 
109 N.E. 1078, 215 N.Y. 673]. 


N.C.—Layton v. Byrd, 152 S.E. 161, 
198 N.C. 466; Whitehurst v. Garrett, 
144 S.B. 835, 196 N.C. 154; . County 
Sav. Bank of Abbeville, S. C., v. Tol- 
bert, 133 S.E. 558, 192 N.C. 126; Brown 
v. Jennings, 124 S.B. 150, 188 N.C. 155; 
Commercial & Farmers’ Bink v. Scot- 
Jand Neck Bank, 73 S.E. 157, 158 N. 
C. 238; Smith v. Fuller, 67 S.E. 48, 
152 N.C. -% “Hickson? LumbersiGow vt 
Gay Lumber Co., 63 S.F. 1045, 150 N. 
Co 2oave2e lL Mane AG Nass (Stee 


N.D.—Simonson v. Wenzel, 147 N. 
W. 804, 27 N.D. 638, L.R.A.1918C 780: 


Okl.—Zorn v. Van Buskirk, 239 P. 
Lod we OkIy 2. 


Or.—Kaiser v. Idleman, 108 P. 193, 
57 Or. 224, 28 L.R.A.N.S. 169: 


Tenn.—Hahn v. Eckel, 289 S.W. 496, 
154 Tenn. 444. 


Tex.—Hannaman Vv. Gordon, 
(Commn.App.) 261 S.W. 1006 [aff (Civ. 
App.) 234 S.W. 569]; Sherk v. First 
Nat. Bank, (Civ.App.) 152 S.W. 832 
[mod on other grounds (Commn.App.) 
206 S.W. 507]. 


Wash.—Scott.v. Farnam, 104 P. 639, 
55 Wash. 336. 


W.Va.—James v. Lawson, 136 §.E. 
851, 103 W.Va. 165. 


Wis.—Bur v. Bong, 150 N.W. 431, 
159 Wis. 498. 


See also Mortgages §§ 513-527. 


Fcr later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 992-996] 


lien?® or encumbrance?! upon real property is no- 
tice of its existence and contents to all who subse- 
quently acquire interests in the affected realty. 
Where, however, the mortgagee has executed a re- 
conveyance to the mortgagor, it has been held that 
the uneanecled mortgage upon the record is insuffi- 
cient to charge a subsequent purchaser with notice.?? 
The record is not constructive notice as to land not 
described in the mor!gage,!* nor does the record of 
areal estate mortgage give notice of its chattel mort- 
gage provisions.1* A statute giving the attorney for 
plaintiff in an action for the recovery of lands a lien 
for his fee, and providing that if the record show 
the name of the attorney defendant shall have no- 
tice of the lien, docs not apply to a third person who 
purchases the lards from plaintiff after termination 
of the litization.15 


[§ 993] (gg) Wills. The term “conveyance” is 
held not to includ2 wills;!® and the registry of a 
will, if notice at all, affects only a person claiming 
through the testator, unless there is something in the 
chain of title leading out to the will.17 


[§ 994] (bh) Judgments cr Decrees.18 Statutes 
providing for the registration of all instruments 
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conveying, or in any way affecting, the title to real 
estate in order that it may be effectual as to subse- 
quent bona fide purchasers!® have been held to apply 
to judgments.?° 

[§ 995] (ii) Proceedings of Municipal Corpora- 
tions. Persons who acquire real estate encumbered 
by assessments evidenecd by records of the proceced- 
ing of municipal corporations in stroct improvements 
required by law to be duly recorded, and open to 
inspection, are bound by the constructive notice . 
given by such records when duly kcpt;?? but it is 
only records which the law requires to be kcpt and 
which in fact have been so kept as to impart notice 
to those who examine them that are binding.?? 
Whatever constructive notice is imparted by such 
records must be given effect,?* even though in par- 
ticular instances hardships result therefrom.” 


[§ 996] dd. Instruments Not Entitled or Required 
To Be Recorded in General. The registration of a 
conveyance operates as constructive notice only 
when the statute authorizes its rcgistration;?®> and 
then only to the extent of those provisions which are 
within the registration statutes.2® Therofore the 
registration of a deed or other instrument not enti- 


fa] Rule applied.—(1) The gran- 
tee takes subject to a registered mort- 


. gage although the amount due did not 


appear therein. Steel v. White, (N.J. 
Ch.) 100 A. 341. (2) A mortgage ona 
power plont on leased land, and a 
transmission line connected there- 
with, is notice to subsequent purchas- 
ers when recorded as a real estate 
mortgage. Stearns Lighting & Power 
Co. v.. Central’ Trust) Cos.223 FF. 962, 
139 C.C.A. 442. (3) One who purchas- 
es from a record owner, and simulta- 
neously takes a separate quitclaim 
deed from a brother of such owner for 
safety, is charged with constructive 
notice of a registered mortgage exe- 
cuted by such brother. Brannan v. 
Mershal!, 63 So. 1007, 184 Ala. 375, 
L.R.A.i918C 786. (4) The recording 
of a mortgage executed by a purchas- 
er in possession under the contract 
of sale is notice to any subsequent 
purchaser from the vendor of the 
mortgagee’s right to purchase under 
the contract, on the purchaser failing 
to perferm Scott v. Farnam, 104 P. 
639, 55 Wash. 336. 


{[b] Mortgage on after-acquired 
property enforceable between the par- 
ties becomes @6@n registration enforce- 
able against subsequent purchasers, 
because the registration is notice 
against the world. Hickson Lumber 
"Co. v. Gay Lumber Co., 63 S.E. 1045, 
150 N.C. 282, 21 L.R.A.N.S. 843. 


[c] Attestation of mortgage to 
corporation.—(1) The attestation of a 
mortgage to a corporation by an em- 
ployee of the corporation, together 
with one other witness, is sufficient 
proof of its execution to admit it to 
record or in evidence, and its record 
is therefore notice to a subsequent 
purcheser. Conley v. Campbell Print- 
ing-Press, etc., Co., 3 S.E. 335, 78 Ga. 
569. (2) Recorded instrument defec- 
tively attagted as notices to subsequent 
purchaser see infra § 998. 


10. Schirmmelpfenning vy. Brunk, 
132 N.W. 838, 153 Iowa 177; Wood vy. 
Sparks, (Tex.Commn.App.) 59 S.W. 
(2d) 361 [rev (Civ.App.) 42 S.W.(2d) 
142]; Gulf Pipe Line Co. v. Lasater, 
(Tex.Civ.App.) 193 S.W. 773 [cert den 
399 S.Ct. 257)) 2499 U.S.7-599, 63 “Lid: 
796). 


{a] MTllustration.—A purchaser is 
chargeable with constructive notice 
of an encumbrance on the premises 


created by a recorded contract, where- 
by the vendor contracted to furnish 
for a specified time power to another, 
and giving a lien on the premises as 
security for the performance of the 
contract, so as to render the contract 
effective against him. Schimmelpfen- 
td v. Brunk, 132 N.W. 838, 153 Iowa 


11. King v. St. Louis Union Trust 
Co., 126 S.W. 415, 226 Mo. 351; Milli- 
gan v. Balson, 264 S.W. 73, 214 Mo. 
App. 627. 


[a] Building restrictions.—(1) 
Where the conveyance of a lot was 
made subject to a building line, if 
any, the purchaser has constructive 
notice of a building restriction im- 
posed upon such lot in favor of other 
lots by deed, duly recorded, of one of 
such other lots by the common gran- 
tor. Milligan v. Balson, 264 S.W. 73, 
214 Mo.App. 627. (2) So, where the 
owner of land, which he had platted, 
deeds one of the lots subject to cer- 
tain building restrictions, recited to 
have been imposed by him on each lot 
for the benefit of every other lot, and 
with covenant that he will not dis- 
pose of any of the lots except sub- 
ject to such restriction, the record of 
such deed is constructive notice to a 
subsequent purchaser from him of one 
of the lots of the restriction thereon, 
constituting an equitable easement. 
King v. St. Louis Union Trust Co., 126 
S.W. 415, 226 Mo. 351. 


{b] Right of way.—Where the 
owners of timber land granted par- 
ties the right to construct a railroad 
thereon, and the contract was record- 
ed and the road built, a party who sub- 
sequently purchased the property did 
so with notice of it, and acquired title 
to the land only subject to the right 
of way, and had no interest in any 
consideration due his grantors for the 
grant of the right of way. Hurley v. 
Big Sandy & C. Ry. Co., 125 S.W. 302, 
137 Ky. 216. 


12. Dubbels v. Thompson, 
986, 49 Mont. 550. 

13. Winter-Loeb Grocery Co. v. 
Carroll, 70 So. 5, 194 Ala. 402. 


aoe: 


14 Detroit Trust Co. v. Detroit 
City Service Co., 247 N.W. 76, 262 
Mich. 14; Security Trust Co. v. Tul- 


ler, 220 N.W. 795, 243 Mich. 570. 
15. Charles v. Whitt, 218 S.W. 994, 


USI Vcs 

16. Bell vy. Crouch, 48 S.E. 911, 132 
N.C. 346. 

17. Kansas City Land Co. v. Hill, 


11; SW 79%, 87 Tenn: 5895 6085. 5. da. 
R.A. 45; Willinms v. Slaughter, (Tex. 
Civ.App.) 42 S.W. 327. 

“Constructive notice of a will, aris- 
ing from the fact that it is a public 
record, extends only to persons ac- 
quiring rights or titles which are in 
some way resting on, or subordinate 
to, or affected by, the will, and does 
not extend to those acquiring titles 
wholly independent of and superior 
to the will.” Kansas City Land Co. 
v. Hill, supra. 

18. Recording of judgments gen- 
erally see Judgments § 253. 

19. See statutory provisions; 
cases infra this section. 


gee Willis v. Rust, 4 Tenn.Civ.A. 


and 


21. National Exch. Bank of An- 
derson v. Smith, 114 N.E. 881, 63 Ind. 
App. 574. 

22. National Exch. Bank of An- 
derson v. Smith, supra. 

23. National Exch. Bank of An- 
derson v. Smith, supra. 

24 National Exch. Bank of An- 
derson v. Smith, supra. 

25. Ala.—Monroe v. Hamilton, 60 
Ala. 226; Tatum v. Young, 1 Port. 
298; Baker v. Washington, 5 Stew.& 
P. 142. 

Minn.—Parret v. Shaubhut, 5 Minn. 
323, 80 Am.D. 424; Minor v. Will- 
oughby, 3 Minn. 225. 

Ohio.—Brunner v. 
Cir CtaNesw p43. 

S.C.—Hpps v. McCallum Realty Co., 
138 S-E. 297, 139, S.C. 481. 

Wash.—Rehm v. Reilly, 297 P. 147, 
161 Wash. 418, 74 A.L.R. 350. 

aoe Monroe v. Hamilton, 60 Ala. 


Isom, 21 Ohio 


[a] Rule applied.—The registra- 
tion of a mortgage, by which one part- 
ner conveys to his copartne. his en- 
tire interest in the partnership prop- 
erty as security for a debt, while it 
would operate as constructive notice, 
as against subsequent creditors and 
purchasers, of the lien created on the 
mortgagor’s interest in the property, 
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tled or required to be recorded is not constructive 
notice to subsequent purchasers ;?7 
is this true. where it is recorded so long after its 
execution as to be a void registration, if required 
by law to be recorded in order to be valid.28 Within 
the category of instruments not entitled or required 
to be recorded have been held assignments of a cer- 
tificate of purchase of Indian lands,?® auctioneer’s 
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and especially 


street.?§ 


of notice.*+ 


memoranda,®° city ordinances,*! copies of a deed, 


especially where the copy bears no evidence that 
there ever was an original in existence,®? executory 
contracts of sale,?? unacknowledged agreements to 
repurchase land,*?4 a license to work a mine,®® and 
personal contracts neither conveying nor affecting 
So it has been held 
that a subsequent purchaser is not charged with 


any interest in real estate.*° 


would not have that effect so far as it 
imposed any restraint or limitation 
on the authority of the mortgagor as 
a partner. Monroe v. Hamilton, 60 
Ala. 226. 

27. U.S.—Prentice v. Duluth Stor- 
age, etc, Co., 58 FF. 437, 7% C.C!A. 293; 
McNeil v. Magee, 16 F.Cas.No. 8, 915, 
5 Mason 244, 

Cal.—Parkside Realty Co. v. Mec- 
Donald, 137 P. 21, 166 Cal. 426; Du 
Ross v. Trainor, 10 P.(2d) 763, 122 
Cal.App. 732; Black v. Solano Co., 
299 P. 848, 114 Cal.App. 170; Hale 
v. Pendergrast, 183 P. 833, 42 Cal. 
App. 104. 

Ga.—Williams v. Smith, 57 S.E. 801, 
128 Ga. 306; Winn v. Herring-Hall- 
Marvin Safe Co., 126 S.H. 879, 33 Ga. 
App. 419. 

Jll.—Mack v. McIntosh, 54 N.E. 
1019, 181 Ill. 633; Moore v. Hunter, 
Hy Ie elie 

Ind.—Sinclair v. Gunzenhauser, 100 
N.E. 376, 179 Ind. 78 [mod on other 
SLOUDGS) LOS Nebo it 109) sind.) 784) 
Brown v. Budd, 2 Ind. 442; Starz v. 
Kirsch, 136 N.E. 36, 78 Ind.App. 431; 
Carmichael v. Arms, 100 N.E. 302, 51 
Ind.App. 689. 


Iowa.—Wilson v. Traer & Co., 
Iowa 231. 

Ky.—Richards v. Potter, 124 S.W. 
850; Carlisle v. Jumper, 81 Ky. 282, 5 
Ky.L. 190. 

Mich.—Galpin v. 
Lz 

Minn.—Sjoblom v. Mark, 114 N.W. 
746, 103 Minn. 193, 15 L.R.A.N.S. 1129, 
14 Ann.Cas. 125. 


Mo.—Heintz v. Moore, 151 S.W. 449, 
246 Mo. 226; White v. Himmelberger- 
Harrison Lumber Co., 1389 S.W. 553, 
240 Mo. 18, 42 L.R.A.N.S. 151; Lemay 
vy. Poupenez, 35 Mo. 71. 


Mont.—Lee v. Laughery, 175 P. 873, 
55 Mont. 238; Baum v. Northern Pac. 
Ry. Co., 175 P. 872, 873, 55 Mont. 219 
[cit Cyc]. 

N.H.—Riddle v. Fellows, 
309. 

N.Y.-—Ebling Brewing Co. v. Gen- 
naro, 179 N.Y.S. 384, 189 App.Div. 782; 
Ludlow vy. Van Ness, 21 N.Y.Super. 
178; Puglisi v. Belasky, Glos ING WaSe 
357, 118 Mise. 336; Stehlin v. Gold- 
ing, 15 N.Y.St. 814. 


N.C.—Tremaine v. Williams, 56 S. 
BE. 694, 144 N.C. 114. 


Ohio.—Blake v. Graham, 6 Ohio St. 
580, 67 Am.D. 360; Brunner v. Isom, 
21 (Ohio "Cir; CENES.b4ey, cessler® v. 
Onnele, 155 N.E. 402, 23 Ohio App. 


Okl.—Smiley v. Scott, 158 P. 919, 
59 Okl. 160. 
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Abbott, 6 Mich. 


42 N.H. 


ference, in such 


Or.—First Nat. Bank of North Bend 
v. Gage, 142 PP. 539; 71 Or.1373: 

S.C.—Epps v. McCallum Realty Co., 
138 S.E. 297, 139 S.C. 481; Bossard v. 
White, 30 S.C.Eq. 483. 

Tex.—Copelin v. Shuler, 6 S.W. 668; 
Burnham vy. Chandler, 15 Tex. 441; 
Uvalde Co. v. Tribble, (Civ.App.) 292 
S.W. 932 [error dism (Commn.App.) 
300 S.W. 23]. 

Vt.—Stevens v. 
23 Am.D. 215. 

Va.—Steinman 
Corp.,' 93 “SiH. 684, 121. Via. 611); 
v. Tapscott, 2 Wash. (2 Va.) 276. 

Wash.—Rehm v. Reilly, 297 P. 147, 
161 Wash. 418, 74 A.L.R. 350. 


W.Va. Casket Co. v. 
Valley Undertaking Co., 94 S.E. 549, 
Sl Wives aio oe CA durin OOOs a SOU hi 
Penn Oil Co. v. Blue Creek Develop- 
ment Co., 88 S.E. 1029, 77 W.Va. 682. 


Wis.—Pringle v. Dunn, 37 Wis. 449, 
19 Am.R. 772; Ely v. Wilcox, 20 Wis. 
523, 91 Am.D. 436. 

Seeing unauthorized record as ac- 
tual notice seé supra § 937. 


Brown, 3 Vt. 420, 


vy. Clinchfield Coal 
Lee 


28. Com. v. Rodes, 6 B.Mon. (Ky.) 
Li Ve lard.Vaeobert. ZO esc. Hbds 
393. 

29.) Srailey Vv. Scott, 158 (P1919, 59 
Okl. 160. 

30. Brown v. Butler, 13 S.E. 71, 
87 Va. 621. 

81. Uvalde Co. v. Tribble, (Tex. 


Civ.App.) 292 S.W. 932 [error dism 
(Commn.App.) 300 S.W. 23]. 


Proceedings of municipal corpora- 
tions generally see supra § 995. 


32. Réhm v. Reilly, 297 P. 147, 161 
Wash. 418, 74 A.L.R. 350. 


33. See supra § 991. 


34. Hale v. Pendergrast, 183 P. 833, 
42 Cal.App. 104. 


[a] Physical attachment to ac- 
knowledged instrument.—An  unac- 
knowledged agreement to repurchase 
land, although physically attached to, 
and by reference made a part of, a 
purported notice signed and acknowl- 
edged by the purchaser of the land to 
the effect that the agreement was 
given in consideration of the sale of 
land, was not an “instrument’’ which 
could be recorded under Civ. Code § 
1158. Hale v. Pendergrast, 183 P. 833, 
42 Cal.App. 104. 

Record of unacknowledged or defec- 
tively acknowledged instruments as 
notice generally see infra § 998. 

35. In re Seward Dredging Co., 242 
F. 225, 155 C.C.A. 65 [cert den sub 
nom. Sands v. Estabrook, 38 S.Ct. 11, 
245 U.S. 651, 62 L.Ed. 531). 


36. Black v. Solano Co., 299 P. 843, 


[§§ 996-997 


constructive notice of tax return records,*’ or the 
record of proceedings of street commissioners act- 
ing without jurisdiction in changing the grade of a 


Assignment of rent? need not be recorded to bind 
subsequent purchasers of the reversion,*® such pur- 
chasers being bound by the assignment irrespective 


[§ 997] ee. Void and Defective Instruments— 
(aa) In General. 
one defective in a statutory requisite,** 
entitled to be recorded, the recording of such an in- 
strument is not constructive notice of its existence 
to third persons. 


Since a void instrument,*? or 
is not 


It has been held to make no dif- 
case, whether the defect be, or be 


114 Cal.App. 170; Starz v. Kirsch, 136 
N.E. 36, 78 Ind.App. 431; Sjoblom v. 
Mark, 114 N.W. 746, 103 Minn. 193, 
15 L.R.A.N.S. 1129, 14 Ann.Cas. 125; 


Tremaine v. Williams, 56 S.E. 694, 
144 N.C. 114. 
[a] Ilustration.—An agreement 


by an owner of land with an adjoin- 
ing owner not to sell‘or lease any 
land, nor build nor permit to be built 
on the lana any building having to do 
with the buying and selling of grain, 
is a mere personal covenant of the 
owner, and the recording thereof does 
not act as constructive notice, and its 
provisions cannot be enforced against 
a subsequent purchaser without actu- 


al knowledge, even on _ equitable 
grounds. Starz v. Kirsch, 136 N.E. 
36, 78 Ind.App. 431. 

37. Central Indiana Ry. Co. v. Mc- 


Mains, 107 N.E. 88, 58 Ind.App. 132. 


38. Collins v. City of Barre, 101 A. 
43, 91° Vt. 343; 


Proceedings of municipal corpora- 
tions generally see supra § 995. 


39. Transfer of rent or reversion 
generally see Landlord & Tenant §§ 
1206-1217. 


40. Rolandelli v. Stanton, 220 N.Y. 
S. 502, 129 Misc. 270. 


41. Rolandelli v. Stanton, supra. 


42. Cal.—Pearson v. Creed, 20 P. 
302, 78 Cal. 144. 

Ga.—Citizens’ Bank of Moultrie v. 
Taylor, 149 S.E. 861, 169 Ga. 203, 67 
JoNed Dial at SNS 


Pats err i es v. Brush, 36 Mich. 


Miss.—Henry Marx & Sons v. Jor- 
dan, 36 So. 386, 84 Miss. 334, 105 Am. 
SURI 457. 


Okl.—Craven v. Smith, 188 P. 96, 
77 Okl. 260; Myers v. Smith, 188) se 
95, 77 Ckl. 260; Prowant v. Smith, 
188 Bay Oost Okl. 257. 


Tex.—Stiles v. Japhet, 19 S.W. 450, 
84 Tex. 91; Fordtran v. Perry, (Civ. 
APR: 60 Siw. 1000; Terry v. Cutler, 
SOREN bie, elt! Tex.Civ. App. 520. 


[a] Deed from wife to her hus- 
band being void, its record affects no 
one with notice of its contents. Stiles 
v. Japhet, 19 S.W. 450, 84 Tex. 91. 


43. Sumner vy. Fer 14 Conn. 
135; Carter v. Champion, 8 Conn. 549, 


21 Am.D. 695; Wright v. Lancaster, 
48 Tex. 250. 
[a] Thus the recording of an in- 


strument so fatally defective that it 
cannot be regarded either as a deed 
or as a written contract concerning 
land is not constructive notice of any 
right asserted by any one thereunder. 
Wright v. Lancaster, 48 Tex. 250. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 997-998] 


not, apparent on the face of the instrument,** but 
there is other authority to the effect that when an 
instrument is fair upon its face it is the duty of the 
register to receive and record it, and its record op- 
erates as notice notwithstanding there may be some 
The record of an instrument mis- 
takenly dated on Sunday affords constructive notice 
although such instrument would have been void if 
It is not necessary, 
to make the record notice to third persons, that the 
owner be designated as such when his name is stated 


hidden defect.*® 


in fact executed on that day.*® 


in the instrument recorded.47 


Forged instruments gain no validity from being 
recorded*® and give no constructive notice of the 


44. Carter v. Champion, 8 Conn. 
549, 21 Am.D. 695. 
45. Jowa.—Blackman vy. MHender- 


son, 87 N.W. 655, 116 Iowa 578, 56 L. 
R.A. 902. 

Minn.—Clague v. Washburn, 44 N. 
W. 130, 42 Minn. 371. 


Mo.—Woolridge v. LaCrosse Lum- 
ber Co., 236 S.W. 294, 291 Mo. 239, 19 
A.L:R. 1068; Ammerman vy. Linton, 
214 S.W. 174; Ammerman y. Linton, 
214 S.W. 170, 279 Mo. 439; Stevens v. 
Hampton, 46 Mo. 404. 


N.C.—Southern Spruce Co. v. Hun- 
nicutt, 81 S.E. 1079, 166 N.C. 202. 


Okl.—Harjo v. Collins, 293 P. 179, 
146 Okl. 131, 72 A.L.R. 1034; Kee-v. 
Ewing, 87 P. 297, 17 Okl. 410; Watts 
v. First Nat. Bank of El Reno, 58 P. 
782, § Okl. 645. 


See also Acknowledgments § 55. 


[a] Bule applied.—The record of 
a deed of trust to “T. K. Shelby” as 
trustee, with a certificate of acknowl- 
edgment executed by “Thomas K. 
Shelby, notary public,” gives con- 
structive notice, although the trustee 
took the acknowledgment as a nota- 
ry public rendering the acknowledg- 
ment a nullity, the presumption of 
identity not being sufficiently strong 
to have justified “the recorder in re- 
jecting the instrument. Woolridge 
v. LaCrosse Lumber Co., 236 S.W. 
294, 291 Mo. 239, 19 A.L.R. 1068. 


[b] Im Illinois (1) the rule of the 
text obtains (McCreight v. Pinkerton, 
258 Ill.App. 477), (2) and an acknowl- 
edgment to a mortgage, being regular 
on its face, is good as constructive 
notice to subsequent purchasers and 
creditors (McCreight v. Pinkerton, 
Supra), (3) but it gains no advantage 
by its recording, except as against 
subsequent purchasers and creditors 
(McCreight v. Pinkerton, supra). (4) 
So a mortgage to individuals, execut- 
ed before, but recorded after, the rec- 
ordation of a defectively acknowl- 
edged mortgage of the same land to a 
bank, is entitled to priority over the 
bank mortgage. McCreight v. Pinker- 
ton, supra. 


46. Ewert v. Beck, 235 F. 513, 149 
CIA, Ab 9: 
47. Central Lumber Co. v. Whit- 


tington, 127 So. 79, 12 La.App. 695. 


[a] Designation as contractor.— 
The registry in mortgage records by 
a materialman of an instrument as- 
serting an indebtedness against an 
owner for material furnished in im- 
proving real estate is sufficient to give 
notice of the lien although the owner 
was designated as the _ contractor. 
Central Lumber Co. v. Whittington, 
127 So. 79, 12 La.App. 695. 

48. Oswald v. Newbanks, 168 N.E. 
340, 336 Ill. 490; Breed v. Gardner, 
72 N.E. 988, 187 Mass. 300; Nesland 
v. Eddy, 154 N.W. 661, 131 Minn. 62; 


[66 C. J.—73] 


Shepherd vy. Burkhalter, 
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alleged title of the grantee therein;*® nor does a 
bona fide purchaser of land which would be affected 
by it if it were genuine get a better title by relying 
on it as recorded.°° 

[§ 998] (bb) Instruments Defectively Executed 
or Acknowledged. Although it may be provided oth- 
erwise by statute,®! since it is required in most ju- 
risdictions that an instrument must be properly ex- 
ecuted and acknowledged so as to entitle it to rec- 
ord, in order to make the registry thereof operate 
as constructive notice to a subsequent purchaser, the 


recordation of an instrument defectively executed,°” 


Marden v. Dorthy, 54 N.E. 726, 160 
N.Y. 39, 46 L.R.A. 694. 
49. Nesland v. Eddy, 154 N.W. 661, 


131. Minn.) 462. 


50. Oswald v. Newbanks, 168 N.E. 
340, 336 Ill. 490; Breed v. Gardner, 
72 N.E. 983, 187 Mass. 300; Marden 
v. Dorthy, 54 N.E. 726, 160 N.Y. 39, 
46 L.R.A. 694. 


51. See statutory provisions; 
cases infra this note. 


fa] In Michigan unacknowledged 
instruments attached to deeds are en- 
titled to record, and when recorded 
constitute notice under the recording 
laws. Kerschensteiner vy. Northern 
Michigan Land Co., 221 N.W. 322, 244 
Mich. 403 (Comp. L. [1915] § 11741). 


[b] In Montana, under Rev. Codes 
(1921) § 6982, the record of an im- 
properly acknowledged agreement for 
the exchange of land imparts notice 
of the contents of the agreement to 
subsequent purchasers. First State 
Bank of Philipsburg v. Mussigbrod, 
271 P. 695, 83 Mont. 68. 


52. U.S.—Lynch v. Murphy, 16 S. 
€t.1523, 161, UcS. 247%, 40.L Ed) 688: 


Cal.—Racouillat v. Rene, 32 Cal. 
gee Racouillat v. Sansevain, 32 Cal. 


eeiis apuane. v. Rhodes, 14 Conn. 


and 


Ga.—Citizens’ Bank of Moultrie v. 
Taylor, 149 S.E. 861, 169 Ga. 203, 67 
IAG Eve BolD's Williams v. Smith, 57 S.E. 
801, 128 Ga. 306; Shepherd v. Burk- 
halter, 13 Ga. 443, 58 Am.D. 523. 


Iowa.—Switzer vy. Knapps, 10 Iowa 
72, 74 Am.D. 375. 


pa HOT SCPE Oe Coal Co. v. Fields, 
268 S.W. 1078, 207 Ky. 172; Thompson 
Vv. Stark, 79 SW. 202, 25 Ky.L. 1882. 


Me.—Hudson v. Webber, 72 A. 184, 
104 Me. 429, 


Mich.—Wing vy. 
nl ass, 


Miss.—Rainey v. Lamb Hardwood 
Lumber Co., 45 So. 367, 91 Miss. 690. 

Or.—Weber v. Richardson, 147 P. 
522, 76 Or. 286 [mod on other grounds 
UA Tie eh LO9 LOE OTE 2S Git doIP St uNiat, 
Bank of North Bend v. Gage, 142 P. 
539, WanOR-3 73. 


[a] Recording of deed not proper- 
ly signed is not constructive notice to 
third persons claiming against it. 
Sumner yv. Rhodes, 14 Conn. 135; 
13 Ga. 443, 
58 Am.D. 523; Wing v. McDowell, 
Walk. (Mich.) 175; Rainey v. Lamb 
Hardwood Lumber Co., 45 So. 367, 91 
Miss. 690. 


[b] Instruments not under seal.— 
(1) When an instrument is required 
to be sealed to entitle it to record, the 
record of such an instrument not un- 
der seal is not constructive notice to 
a subsequent purchaser. Racouillat 
vy.’ Rene, 82 Cal. 450; Racouillat v. 


McDowell, Walk. 


or unacknowledged, or defectively acknowledged,** 
is not constructive notice to a subsequent purchaser. 


Sansevain, 32 Cal. 376; Switzer v. 
Knapps, 10 Iowa 72, 74 Am.D. 375; 
Hudson v. Webber, 72 A. 184, 104 Me. 
429; First Nat. Bank of North Bend 
Vey Gage, 142. P.2599, Il lOry Seo. ace) 
In those jurisdictions where a deed 
without a seal may be recorded, how- 
ever, Such an instrument, when re- 
corded, is notice of its contents as 
fully as if sealed. See supra § 988. 


{c] Alteration of instrument.— 
Where a deed conveying an absolute 
estate in fee to the grantee was prop- 
erly attested, but the maker there- 
after and before delivery inserted 
therein a provision limiting the es- 
tate of the grantee to her life, and 
creating a remainder therein in favor 
of two of his children, such alteration 
being made out of the presence and 
without the knowledge of the attest- 
ing witnesses, and the deed so altered 
was not thereafter attested or pro- 
bated, or its execution acknowledged,, 
the record of such altered deed would 
not furnish constructive notice to a 
subsequent purchaser for value from 
the grantee, without actual knowledge 
or notice of the terms of the deed as 
altered. Citizens’ Bank of Moultrie 
v. Taylor, 149 S.E. 861, 169 Ga. 203, 67 
A.L.R. 355. 


53. U.S.—Gustlin v. Whitham, 
F. 782; National Bank of Goldsboro 
v. Hill, 226 F. 102; Alaska Explora- 
tion Co. v. Northern Min., etc., Co., 
152 EF. 145, 81 C.C.A. 3638. 


Ark.—Prince v. Alford, 293 S.W. 36, 
List vA rie 6385 McDonald v. Norton, 
185 S.W. 791, 1199, 123 Ark. 473, 616; 
Moore v. Olison, 150 S.W. 1028, 105 
Ark. 241. 


Cal.Keese v. Beardsley, 213 P. 500, 
190 Cal. 465, 26 A.L.R. 1538; Emeric 
v. Alvarado, 27 P. 356, 90 Cal. 444; 
Hurlbutt v. Butenop, 27 Cal. 50; 
Weatherbee vy. Sinn, 538 P, 134, 73 
Cal.App. 98; Hale v. Pendergrast, 183 
P. 833, 42 Cal. App. 104. 


Ga.—Coniff v. Hunnicutt, 122 S.B. 
694, 157 Ga. 823; Donalson v. Thoma- 
son, 74 S.E. 762, 137 Ga. 848; Rushin 
v. Shields & Ball, 11 Ga. 636, 56 Am. 
D. 436; Herndon vy. Kimball, 7 Ga. 
432, 50 Am.D. 406. 


Idaho.—Harris v. Reed, 121 P. 780, 
21 Idaho 364. 


I11.—Choteau v. Jones, 11 Ill. 300, 50 
Am.D. 460. 


Ind.—Sinclair v. Gunzenhauser, 100 
N.E. 376, 179 Ind. 78 [mod on other 
grounds 98 N.E. 37, 179 Ind. 78]. 


Iowa.—Wagle v. Iowa State Bank, 
156 N.W. 991, 175 Iowa 92; Selma Sav- 
ings Bank v. Harlan, 149 N.W. 882, 
167' Iowa 673; James v. Newman, 126 
N.W. 781, 147 Iowa 574; Blackman Vv. 
Henderson, 87 N.W. 655, 116 Iowa 578, 
56 L.R.A. 902; Sherod v. Ewell, 73 N. 
W. 493, 104 Iowa 253; Greenwood v. 
Jenswold, 28 N.W. 433, 69 Iowa 53; 
Acker v. Walker, 5 N.W. 584, 39 Iowa 
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The same rule applies to a failure to have the instru- 
ment witnessed, if required,®** and to a defective 
attestation®® or certificate of acknowledgment ;*° 
but the record of an instrument containing a cer- 
tificate not naming the acknowledging party im- 
parts constructive notice where reference is made 
in such certificate to the party who executed the con- 
Where a recorded mortgage, defectively 
attested or probated, is afterward attested, so as to 
entitle it to record, it must be recorded anew in order 
to be constructive notice;°* the entry of the name 


veyance.°* 


454; Woods v. Banks, 34 Iowa 599; 
Reynolds, Ely & Co. v. Kingsbury, 15 
Iowa 238; Brinton v. Seevers, 12 lowa 
389; Suiter v. Turner, 10 Iowa 517; 
Dussaume v. Burnett, 5 Iowa 95; 
Gould v. Woodward, 4 Greene 82. 


Kan.-—Nordman y. Rau, 119 P. 351, 
86 Kan. 19, 38 L.R.A.N.S. 400, Ann. 
Cas.1913B 1068; Banister v. Fallis, 
116 P. 822, 85 Kan. 320; Sanford v. 
Weeks, 16 P. 465, 38 Kan. 319, 5 Am. 
S.R. 748; Wickersham & Keith v. Chi- 
cago Zinc Co., 18 Kan. 481, 26 Am.R. 


784. But see Claggett v. Crall, 12 
Kan. 393; Brown v. Simpson, 4 Kan. 
76; Simpson v. Mundee, 3 Kan. 172. 


Ky.—Horseshoe Coal Co. v. Fields, 
268 S.W. 1078, 207 Ky. 172; Simpson's 
Ex’x v. Loving, 3 Bush 458, 96 Am.D. 
25"; Mummy vy. Johnston, 3 A.K. 
Marsh. 220. 

Md.—Cockey v. Milne, 16 Md. 200; 
Johns, Vv. Scott, 5 Md, 8i; Johns ,v. 
Reardon, 3 Md.Ch. 57. 


Minn.—Parret v. Shaubhut, 5 Minn. 
323, 80 Am.D. 424; Minor v. Willough- 
by & Powers, 3 Minn. 225. 


Miss.—Fairley v. Howell, 131 So. 
109, 159 Miss. 668; Tinnin v. Brown, 
53 So. 780, 98 Miss. 378, Ann.Cas.1913A 
1081; Ligon v. Barton, 40 So. 555, 88 
Miss. 135, Henry Marx & Sons v. Jor- 
dan, 36 So. 386, 84 Miss. 334, 105 Am. 


S.R. 457; Buntyn v. Shippers’ Com- 
press Co., 63 Miss. 94; Loughridge & 
Bogan v. Bowland, 52 Miss. 546; 


Work v. Harper, 24 Miss. 517; Till- 
man v. Cowand, 20 Miss. 262; Harper 
v. Reno, Freem. 323; Walker .v. Gil- 
bert, Freem. 85. 

Mo.—Williams v. Butterfield, 81 S. 
W. 615, 182 Mo. 181; German Ameri- 
can Bank v. Carondelet Real Estate 
Co., 51 S.W. 691, 150 Mo, 570; Musick 
v. Barney, 49 Mo. 458; Ryan v. Carr, 
46 Mo, 483; Bishop v. Schneider, 46 
Mo,...472.; 2, Am-R. )33;.. Stevens, ;v. 
Hampton, 46 Mo. 404; Allen v. Moss, 
27 Mo. 354; Fowles v. Bentley, 115 S. 
W. 1090, 185 Mo.App. 417. 


Neb.—Dawson County State Bank 
v. Durland, 209 N.W. 248, 114 Neb. 605. 


N.J.—McVoy v. Baumann, 117 A. 
717, 98 N.J.Eq. 360 [aff 117 A. 725, 93 
N.J.Eq. 638]; Brinton v. Scull, 35 A. 
843, 55 N.J.Eq. 747. 


N.M.—McBee v. O’Connel, 120 P. 
734, 16 N.M. 469. 
N.Y.—Bradley v. Walker, 33 N.E. 


1079, 188 N.Y. 291.. 


N.C.—McClure v. Crow, 146 S.E. 713, 
196 N.C. 657; Cowan v. Dale, 128 S.B. 
155, 189 N.C. 684; Witherell v. Mur- 
phy, 69 S.B. 748, 154 N.C. 82; Blanton 
v. Bostic, 35 S.E. 1035, 126 N.C. 418; 
Todd, Schenck & Co. v. Outlaw, 79 N. 
C. 235. 

Okl.—Indian Land & Trust Co. v. 
Scott, 158 P. 1164, 59 Okl. 240. 

Or.—Weber v. Richardson, 
522, 1199, 76 Or. 286. 

Pa.—McKean, etc., Imp. Co. v. 
Mitchell, 35 Pa. 269, 78 Am.D. 335; 
Reck v. Clapp, 1 Pennyp. 339; Green 
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sufficient.°® 


v. Drinker, 7 Watts & S. 440; Heister’s 

Lessee v. Fortner, 2 Binn. 40, 4 Am. 

D. 417; Lancaster v. Flowers, 9 Pa. 

Piatt Ledwith v. Reichard, 25 Pa. 
oO. : 


S.C.—Watts v. Whetstone, 60 S.E. 
703, 79 S.C. 357; Woolfolk v. Granite- 
Villeo Mien .Co., 22 (SiC.8332: 


§$.D.—Phillis v. Gross, 143 N.W. 373, 
32 S.D. 438. 


Tenn.—Hitt v. Caney Fork Gulf 
Coal Co., 139 S.W. 693, 124 Tenn. 334; 
Childers v. Wm. H. Coleman Co., 118 
S.W. 1018, 122 Tenn. 109; Coal Creek 
Min. Co. v. Heck, 15 Lea 497. 


Tex.—Hayden v. Moffatt, 12 S.W. 
820, 74 Tex. 647, 15 Am.S.R. 866; 
Peters v. Clements, 46 Tex. 114; Mont- 
gomery v. Heath, (Civ.App.) 283 S.W. 
324; Hart v. Wilson, (Civ.App.) 281 
S.W. 339 [rev on other grounds 
(Commn.App.) 288 S.W. 133]; Ford- 
tran v. Perry, (Civ.App.) 60 S.W. 1000; 
Kalamazoo Nat. Bank v. Johnson, 24 
S.W. 350,' 5 ‘Tex.Civ.App.  535.. ‘See 
Rork v. Shields, 42 S.W. 1032, 16 Tex. 
Civ.App. 640 (holding question imma- 
terial in view of other conveyances). 


Vt.—Pennock vy. Goodrich, 157 A. 
922, 104 Vt. 1384; Wood v. Cochrane, 
39 Vt. 544; Pope v. Henry, 24 Vt. 560; 
Isham v. Bennington Iron Co., 19 Vt. 
230. 


Va.—Hunton y. Wood, 43 S.E. 186, 
101 Va. 54. 


W.Va.—Leach v. Weaver, 124 S.E. 
505, 97 W.Va. 72; Ihrig v. Ihrig, 88 S. 
KH. 1016, 78 W.Va. 360; South Penn 
Oil Co. v. Blue Creek Development 
Co., 88 S.E. 1029, 77 W.Va. 682; South 
Penn Coal Co. v. Smith, 60 S.E. 593, 
nh ie 587; Cox v. Wayt, 26 W.Va. 

Wis.—Pringle v. Dunn, 37 Wis. 449, 
19 Am.R. 772. 


See also Acknowledgments § 54. 


[a] Acknowledgment before dis- 
qualified officer.—(1) Probate or gran- 
tor’s acknowledgment to a deed taken 
by a disqualified officer is void, and 
registration of Such instrument is in- 
effective to pass title as against sub- 
sequent purchasers or encumbrancers. 
Cowan v. Dale, 128 S.E. 155, 189 N.C. 
684. (2) Soa deed acknowledged be- 
fore, and recorded by, an officer whose 
official acts are invalid cannot be con- 
sidered as recorded and as construc- 
tive notice, nor can a certified copy 
be regarded as evidence. Simpson’s 
Ex’x v. Loving, 3 Bush (Ky.) 458, 96 
Am.D,+ 252. 


{[b] Acknowledgment of assign. 
ment on the back of an executory con- 
tract for the sale of real estate, to 
which the assignment refers for nar- 
ticulars and purposes of description, 
is not an acknowledgment of the con- 
tract itself; and, although the con- 
tract was copied into the land records 
by the proper recording officer, that 
did not make it of record, and there- 
by constructive notice to a subsequent 
purchaser having no actual knowl- 
edge of it. McBee v. O’Connel, 120 P. 


[§ 998 


of the new attesting official on the old record is in- 
In some jurisdictions it is held that 
the record of an instrument acknowledged by some 
of its signers is constructive notice of its execution 
by such acknowledging signers only. 
edgment substantially in accordance with the require- 
ments of the statute is sufficient so that the record 
thereof will impart constructive notice.®* 


Curative acts have been passed in some states mak- 
ing the record of defective instruments notice to sub; 
sequent purchasers in certain circumstances.®? Such 


60 An acknowl- 


734, 16 N.M. 469. 


{c] Deed executed by husband and 
wife, conveying wife’s separate es- 
tate, but not acknowledged by her, is 
a nullity, and its record is not con- 
structive notice of its contents. Ford- 
Hs v. Perry, (Tex.Civ.App.) 60 S.W. 
1000. 


54. Horseshoe Coal Co. v. Fields, 
268 S.W. 1078, 207 Ky. 172; Weber v. 
By Cae cae 147! P. 622) 1199) 76 Or: 
86. 

55. Conn.—Carter v. Champion, 8 
Conn. 549, 21 Am.D. 695. See also 
Watson v. Wells, 5 Conn. 468 (dic- 
tum). 


Ga.—Coniff v. Hunnicutt;, 122° 58.5: 
694, 157 Ga. 823; Donalson v. Thoma- 
son, 74 S.E. 762, 137 Ga. 848. 


Minn.—Ross v. Worthington, 11 
Minn. 438, 88 Am.D. 95; Thompson v. 
Morgan, 6 Minn. 292; Parret v. 
Shaubhut, 5 Minn. 323, 80 Am.D. 424. 

N.H.—Salvage v. Haydock, 44 A. 
696, 68 N.H. 484. 

Steer a v. Denman, 16 Ohio 
66. U.S.—Lewis v. Barnhart, 12 S. 
Ct." 772; 145 WS. 56) 86 be! 629s 


sient easiness v. Vaughan, 5 Cal. 


Ill.— Bliss v. Seeley, 61 N.E. 524, 
191 Ill. 461. 

La.—Fairthorne v. Davis, 28 La. 
Ann. 725. 


Mo.—Williams vy. Butterfield, 81 S. 
W. 615, 182 Mo. 181. 


Tex.—Daugherty v. Yates, 35 S.W. 
937, 13 Tex.Civ.App. 646. 


W.Va.—Abney v. Ohio Lumber, etce.. 
Co., 32 S.H. 256, 45 W.Va. 446. 


[a] Affixation of officer’s seal.— 
The seal of the officer taking the ac- 
knowledgment must be affixed to his 
certificate of acknowledgment, or the 
record of the instrument will not be 
constructive notice. Hastings v. 
Vaughn, 5 Cal. 315; Daugherty ‘v. 
Bt pad 30 (5s Ws) 98) e Le Wes Oly AnD 


57. Coates v. Smith, 160 P. 517, 81 
Or. 556. 
58. Donalson vy. Thomason, 74 S.E. 


762, 137 Ga. 848. 
59. Donalson v. Thomason, supra. 


60. Du Ross v. Trainor, 10 P.(2d) 
763, 122 Cal.App. 732; People ex rel. 
Oaklawn Corporation y. Donegan, 123 
N.E: 71,226 NY. 84; 


61. Trerise v. Bottego, 79 P. 1057, 
32 Mont. 244, 108 Am.S.R. 521. 


[a] Rule applied as to a certifi- 
cate of acknowledgment of a mort- 
gage by husband and wife where in 
the statement that the parties “sever- 
ally acknowledged —-he— executed the 
same,” the blanks before and after the 
word “he’’ were not filled so as to make 
the word “they.” Trerise v. Bottego, 
aes 1057, 32 Mont. 244, 108 Am.S.R. 


62. See statutory provisions; and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


oN 


PY, 
. 


§§ 998-999] 


statutes apply to all deeds which 


carry the title as between the parties, but do not 
impart validity to deeds void in their inception.®* 


Acknowledgment taken by party in interest. 
Where a recorded instrument shows upon its face 
that the acknowledgment was taken by a party in 
interest, it is improperly recorded, 
So no notice is furnished where 
the acknowledgment is taken by a stockholder of one 
of the interested parties®® or by one who is in office 
in both grantor and grantee corporations.®® The fact 
that the acknowledgment was taken by a notary at 
a time when he had a general power of attorney from 
the grantee does not, however, impair the efficacy of 
its recordation to import notice to subsequent pur- 
and a party’s recorded title bond is 


structive notice.®4 


chasers ;°7 


cases infra this note and note 63. 


[a] Object of curative acts is sim- 
ply to authorize the recording of all 
instruments in writing relating to 
real estate, although not acknowl- 
edged or proved in conformity with 
the laws of the state, and to make 
such instruments as effectual in the 
way of notice to subsequent purchas- 
ers as if they had been properly ac- 
pac wedscd. Nattinger v. Ware, 41 
Tl. 245. 


[b] Statute not retrospective.— 
Blackman vy. Henderson, 87 N.W. 655, 
116 Iowa 578, 56 L.R.A. 902. 


[ce] Record held notice under cura- 
tive statute although the recorded in- 
strument was unacknowledged or de- 
fectively acknowledged. Stebbins v. 
Dunean, 2-S.Ct. 313, 108 U.S. 32, 27 L. 
Ed: 641; Gillespie v. Reed, 10 F.Cas. 
No. 5,436, 3 McLean 377 (both cases 
construing Illinois statute); Morrison 
v. Brown, 83 Ill. 562; Reed v. Kemp, 
16 Ill. 445; Lariverre v. Rains, 70 N. 
W. 588, 112. Mich. 276; Healey v. 
Worth, 35 Mich. 166; Brown v. Mc- 
Cormick, 28 Mich. 215; Williams v. 
Butterfield, (Mo.) 77 S.W. 729. 


[d] Curative act held inapplicable 
to particular unacknowledged or de- 
fectively acknowledged instrument. 
Williams v. Butterfield, 81 S.W. 615, 
182 Mo. 181. 


[e] Statute of repose.—Rev. St. 
(1889) § 4864, making records, made 
one year before the passage of the 
law, of unacknowledged deeds and 
conveyances, or deeds and convey- 
ances imperfectly acknowledged, con- 
structive notice, is a statute of repose, 
and does not apply to instruments re- 
corded after its taking effect. Ger- 
man-American Bank v. Carondelet 
Real-Estate Co., 51 S.W. 691, 150 Mo. 
570. 


{[f] Priority as between conflicting 
deeds.—(1) A grantor executed on 
March 1, 1851, a deed which was regis- 
tered on a defective certificate on 
March 23 following. A reconveyance 
by the grantee was executed October 
20, 1851, and registered on a defective 
certificate October 21, 1856. The gran- 
tee conveyed the land to a third per- 
son on September 21, 1859, and the 
deed was registered October 18 fol- 
lowing, on a defective certificate. It 
was held that, under Shannon Code 
§ 3761, making a registration for 
twenty years of a deed on a defective 
certificate a good registration, the 
third person obtained no title as 
against the grantor, although the deed 
executed to the third person by the 
grantee was good as against the gran- 
tee and his heirs and representatives 
from the date of the delivery of the 
deed. Hitt v. Caney Fork Gulf Coal 
Co., 139 S.W. 693, 124 Tenn. 334. (2) 


VENDOR AND PURCHASER 


are sufficient to 


and is not con- 


So a purchaser, after the deeds have 
become, by lapse of twenty years, 
valid registrations, is affected with 
notice from the registration books, 
and although, as a general rule, one 
does not have to go out of the line of 
title to ascertain whether each suc- 
cessive holder of the title has made 
any deed before he acquired title, yet 
he must see whether each holder has 
conveyed after he acquired title, and 
he must follow that line to the limit 
to which it leads, and he is held to no- 
tice of what is thereby shown. Hitt 
v. Caney Fork Gulf Coal Co., supra. 


[g] In Montana, under Cod. St. p 
396 § 18, either a certificate of ac- 
knowledgment or proof of execution 
so authenticates a deed as to qualify 
it for record. Belk v. Meagher, 3 
Se 65 [aff 104 U.S. 279, 26 L.Ed. 

63. Blagg v. Hunter, 15 Ark. 246; 
Ryan v. Carr, 46 Mo. 483. 

64. Blackman v. Henderson, 87 N. 
W. 655, 116 Iowa 578, 56 L.R.A. 902; 
Stevens vy. Hampton, 46 Mo. 404; 
Watts v. Whetstone, 60 S.E. 703, 79 S. 


C. 357; Hunton vy. Wood, 43 S.E. 186, 
101 Va. 54. 
spare Gustlin v. Whitham, 292 F. 


66 Montgomery v. Heath, (Tex. 
Civ.App.) 283 S.W. 324. 

67. Chapman y. Hicks, 182 P. 336, 
41 Cal.App. 158. 


68. Eversole y. Huff, 265 S.W. 797, 
205 Ky. 314. 

69. Harjo ‘vi-Collins, 293 Ph 179; 
146 Okl. 131, 72 A.L.R. 1034; Ardmore 
Nat. Bank v. Briggs Machinery & 
Supply Co., 94 P. 533, 20 Okl. 427, 23 
L.R.A.N.S. 1074, 129 Am.S:R. 747, 16 
Ann.Cas. 133; Kee v. Ewing, 87 P. 297, 
17 Okl. 410. 


70. U.S.—George Vv. Manhattan 
Land & Fruit Co., 51 F.(2d) 28. 


Ark.—Bunch vy. Crowe, 203 S.W. 
584, 134 Ark. 241; Evans v. Russ, 198 
S.W. 518, 131 Ark. 335; Neas v. Whit- 
ener-London Realty Co., 178 S.W. 390, 
119 Ark. 301, L.R.A.1916A 525, Ann. 
Cas.1917B 780; Adams vy. Edgerton, 3 
S.W. 628, 48 Ark. 419. 


Cal.—Lewis v. Tulare Reclamation 
Dist. No. 749, 204 P. 421, 56 Cal.App. 
52: 


Colo.—Annie C. Gold Min. Co. 
Marks, 58 P. 404, 18 Colo.App. 248. 


Ga.—Talmadge v. Interstate Bldg., 
ete., Assoc., 31 S.B. 618, 105 Ga. 550. 


Ill—Harms v. Coryell, 53 N.E. 87, 
177 Ill. 496; Slocum vy. O’Day, 51-N.E. 
243, 174 Ill. 215; Wait v. Smith, 92 
Ill. 385; Rodgers v. Kavanaugh, 24 
Ill. 583; Leeser v. Kibort, 243 Ill.App. 
258. 


Ind.—Easter v. Severin, 64 Ind. 875. 


Vv. 
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constructive notice although acknowledged before 
him as deputy clerk, the act of the clerk in taking 
the acknowledgment being ministerial.°* 
ment acknowledged before a notary who is inter- 
ested in the transaction, which interest does not ap- 
pear upon the face of the instrument, is subject to 
record and record notice is not destroyed by reason 
of such interest.®® 


[§ 999] (cc) Instruments Containing Defective 
Description of Land. Registration is constructive 
notice only of what appears on the face of the in- 
strument, and of the description of the premises 
therein, and if in the instrument as registered the 
particular land in controversy is not so described 
as to identify it with reasonable certainty, the rec- 
ord is not notice to subsequent bona fide purchasers.’° 


An instru- 


Kan.—American Inv. Co. v. Coulter, 
61 P. 820, 8 Kan.App. 841. 


Ky.—Eversole v. Huff, 265 S.W. 797, 
205 Ky. 314. 


La.—Simar v. Ledoux, 132 So. 125, 
171 La. 729; Haas v. Fontenot, 61 So. 
831, 1382 La. 812; Robeson v. Robert, 
6 La. 1; Hargrove v. Hodge, 121 So. 
224, 9 La.App. 434; Adams v. Smith, 
6 La.App. 187. 

Mich.—Savidge v. Seager, 140 N.W. 
951, 175 Mich. 47. 

Minn.—Bailey v. Galpin, 41 N.W. 
1054, 40 Minn. 319; Roberts v. Grace, 
16 Minn. 126. 


Miss.—Simmons y. Hutchinson, 33 
So. 21, 81 Miss. 351. 


Mo.—Ozark Land, ete, Co. 
Franks, 57 S.W. 540, 156 Mo. 673. 


Mont.—Ely v. Hoida, 226 P. 525, 70 
Mont. 542; Baker v. Bartlett, 45 P. 
1084, 18 Mont. 446, 56 Am.S.R. 594. 


Neb.—Gillespie v. Sawyer, 19 N.W. 
449, 15 Neb. 536. 


Porto Rico.—Olivieri vy. Olivieri, 7 
Porto Rico Fed. 409. 


Tenn.—Lally v. Holland, 
396. 


Tex.—Wiseman v. Watters, 174 S. 
W. 815, 107 Tex. 96 [rev (Civ.App.) 
142 S.W. 134]; Gulf,-ete,, R. Co. v. 
Gill, 24 S.W. 502, 86 Tex. 284; Smith 
v. Shamburger, (Civ.App.) “273 S.W. 
645, 647 [cit Cyc]; Higginbotham 
Bros. & Co. v. Breed, (Civ.App.) 
160 S.W. 117; Dickerson v. McFar- 
land, (Civ.App.) 152 S.W. 1140; 
Thompson vy. Cole, (Civ.App.) 126 S. 
W. 923; Neyland v. Texas Yellow Pine 
Lumber Co., 64 S.W. 696, 26 Tex.Civ. 
App. 417; Daugherty v. Yates, 35 S.W. 
937, 13 Tex.Civ.App. 646; Laughlin v. 
mite 28 S.W. 551, 8 ‘Tex.Civ. App. 

9. 

vVt.—Sanger v. Craigue, 10 Vt. 555. 

Va.—Smith v. Bailey, 127 S.E. 89, 
141 Va. 757; Merritt v. Bunting, 57 S. 
E. 567, 107 Va. 174, 12 Ann.Cas. 954; 
Florance v. Morien, 34 S.E. 890, 98 
Va. 26. 

[a] Rule applied.—(1) An instru- 
ment purporting to relate to certain 
and definite land is not constructive 
notice as to other land which it was 
intended to, but did not, describe. 
Ely v. Hoida, 226 P. 525, 70 Mont. 
542. (2) A Louisiana instrument, de- 
scribing property as “all [grantor’s] 
presenter fn, etitle to all 
its lands in Parish of, . is in- 
sufficient to support a claimed pur- 
chase of particular property in re- 
liance upon the public record. George 
v. Manhattan Land & Fruit Co., 51 
F.(2d) 28. (3) Where a title bond 
provided that should three patents 
contain more than three hundred fifty 
acres holder should have only three 
hundred fifty acres, but in case they 


Vv. 
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‘While the description may be inaccurate, meager, 
or erroneous, yet if it is expressed in such a manner 
or connected with such attendant circumstances as 
that a purchaser should be deemed to be put upon 
inquiry, he is chargeable with all the notice he might 
Thus it is held 
that a purchaser is put on inquiry where the instru- 
ment shows on its face that a mistake has been made 
in the description,’? and where the deed contains 
an evident or patent mistake in its calls, subsequent 
purchasers take notice of what 1s embraced in its 
A deed for a deserip- 
tion of the land conveyed may refer to another deed 
or to a map, and the deed or map to which reference 
is thus made is considered as incorporated in the 


have obtained had: he done so.7! 


terms by fair construction.*® 


deed itself;** and where a deed 


contained less then shortage could 
be made up from adjacent lands and 
such patents contained less than three 
hundred fifty acres, the bond was not 
void for uncertainty as to land within 
the patents, but did not sufficiently 
identify any other land as against 
subsequent grantee. Eversole v. Huff, 
265 S.W.-797, 205 Ky. 314. (4) Ina 
certificate of sale of land for special 
assessment, where the recital of no- 
tice of sale correctly described it as 
being in section twenty-seven, and the 
certificate later describes the land 
sold as being in section twenty-one, 
the certificate being recorded in the 
office of the county recorder, the fact 
that an abstract company, in search- 
ing the records to determine the title 
to the land for plaintiff before he pur- 
chased it, failed to examine in the 
county treasurer’s office the stubs of 
the receipts for payment of the as- 
sessments, which showed that the 
land in section twenty-seven had been 
bought by S ata tax sale is no defense 
in an action to recover the land, since, 
if plaintiff had actual knowledge of 
the contents of the records in the 
treasurer’s office, the uncertainty as 
to what lands were sold to S would 
still exist. Lewis v. Tulare Reclama- 
tion Dist. No. 749, 204 P. 421, 56 Cal. 
App. 52. 

71. U.S.—Vercruysse v. Williams, 
112 F. 206, 50 C.C.A. 486; Partridge v. 
Smith, 18 F.Cas.No. 10,787, 2 Biss. 
183. 

Cal.—Leonard v. Osburn, 146 P. 530, 
532,169 Cal. 157; Rogers| v. Mecart- 
ney, 84 P. 215, 3 Cal.App. 34. 

Ga.—Talmadge v. Interstate Bldg., 
etc., Assoc., 31 S.E. 618, 105 Ga. 550. 


Ill.—Thorpe v. Helmer, 113 N.E. 
954, 275 Ill. 86; Morrison v. Miles, 
110 N.E. 410, 270 Ill. 41; Merrick v. 
Wallace, 19 Ill. 486. 

Ind.—Frick v. Godare, 42 N.E. 1015, 
144 Ind. 170. 


Ky.—Loeb v. Conley, 169 S.W. 575, 
160 Ky. 91, Ann.Cas.1916B 49. 


Mich.—Schweiss v. Woodruff, 41 N. 
W. 511, 73 Mich. 473; Cooper v. Bigly, 
13 Mich. 463. 

Mo.—Baker v. Clay, 14 S.W. 734, 101 
Mo. 553; Wolfe v. Dyer, 8 S.W. 551, 
95 Mo. 545. 

Neb.—Lincoln Bldg., ete., Assoc. v. 
Hass, 7 N.W. 327, 10 Neb. 581. 


N.H.—Messier v. Ledoux, 
217. 

N.Y.—Kiernan vy. Schreib, 165 N.Y.S. 
638 [aff 150 N.Y.S. 1092, 166 App.Div. 
908]. 

Tex.—Houston Oil Co. v. Kimball, 
(Civ.App.) 114 S.W. 662 [aff 122 S.w. 
533, 124 S.W. 85, 103.Tex. 94]; West 


164 A, 


ed on account of 
tion.?° 


withstanding its 


accordance with 
a deed, filed for 


corded ;*® under 


was written on ! erate as notice.®° 


v. Houston Oil Co., 102 S.W. 927, 46 
Tex.Civ.App. 102; Regan v. Milby, 
50 S.W. 587, 21 Tex.Civ.App. 21; Gulf, 
etc., BR. Co..v- Gill, 23 S0W.,142)5 6 Tex. 
Civ.App. 496 [aff 24 S.W. 502, 86 Tex. 
284]; Swearingen v. Reed, 21 S.W. 
383, 2 Tex.Civ.App. 364. 


Va.—Florance v. Morien, 
890, 98 Va. 26. 


Wash.—Wetzler v. Nichols, 101 P. 
867, 53 Wash. 285, 132 Am.S.R. 1075; 
Sonat ae v. Hill, 58 P: 250, 21 Wash. 
oO . 


[a] Portion of description faise.— 
The record of a deed, containing a de- 
scription sufficient to identify and 
convey the land, is constructive notice 
to subsequent purchasers, although 
there are false portions of the descrip- 
tion, indicating that other land was 
conveyed, Since the purchaser cannot 
accept the false portion and discard 
the true. West v. Houston Oil Co., 
102 S.W. 927, 46 Tex.Civ.App. 102. 


[b] Inaccuracy in deed in call for 
quantity is unimportant where the de- 
scription is otherwise sufficient to 
furnish the means readily to identify 
the property. Baker v. Clay, 14 S.W. 
734, 101 Mo. 553. 


[ec] Deed containing correct 
sketch.—Where a deed contained an 
erroneous description but a correct 
sketch of the property, the record 
thereof was constructive notice that 
the lands shown by the sketch were 
claimed by the grantee. Kiernan yv. 
Schreib, 165 N.Y.S. 638 [aff 150 N.Y.S. 
1092, 166 App.Div. 908]. 


72. U.S.—Vercruysse v. Williams, 
112 BF, 206, 50 C.CLA. 486. 


Cal.—Black Eagle Oil Co. v. Belcher, 


34 S.E. 


133 Py 1158, 22 CalApp. 258. 

Ill.— Harms v. Coryell, 53 N.E. 87, 
Ltt Hy. 496; Merrick v. Wallace, 19 
Ill. 486 


Ind.—Walls v. State, 38 N.E. 177, 
140 Ind. 16. 

Mo.—Wolfe v. Dyer, 8 S.W. 551, 95 
Mo. 546. 

[a] Transposition of letters in ab- 
breviation.—The letters “B. M. & S.” 
in the description in a deed, after the 


range, and before the words “in the 
county of Kern,” are clearly a trans- 
position of the letters “S. B. & M.,” 


generally used and recognized as 


meaning “San Bernardino Base and 
Meridian,” in which are lands in Kern 
county, so that its records are con- 


structive notice. Black Eagle Oil Co. 
Vv. Page a! 133 P. 1153, 22 Cal.App. 
258. 


73. Miller v. Lemm, (Tex.Commn. 
App.) 276 S.W. 211 [rev (Civ.App.) 
245 S.W. 90]. 


74 Talmadge v. Interstate Bldg., 


the back of the original patent to the land, and its 
record immediately followed a registration of the 
patent, the registration of the deed cannot be exclud- 


its alleged insufficiency of deserip- 


[§ 1000] (i) Destruction of Record.*® In the ab- 
sence of a statute to the contrary, the record of a 
conveyance continues to be constructive notice not 


loss or destruction;’7 and this is 


true, although the instrument is not rerecorded in 


a permissive enabling act.*® So 
record, is constructive notice al- 


though because of its subsequent loss it is not re- 


some statutes, however, destroyed 


records must be restored or they will cease to op- 


etc., Assoc., 31 S.E. 618, ant a 550: 
Worden v. Williams, 24 Tl. 

[a] Beference to gutesiaene rec- 
ords or patent.—A description of land, 
if defective, is good if it can be cured 
by reference to the government rec- 
ords, or by the patent. Worden v. 
Williams, 24 Ill. 67. 


75. Deloy v. Truitt, (Tex.Civ.App.) 
182 S.W.. 732. 


7S. Restoring lost or destroyed 
pecs in general see Records §§ 54- 
a. 

77. U.S.—Houston Oil Co. v. Wil- 
helm, 182 F. 474, 104 C.C.A. 618; Pax- 
acu v. Brown, 61 F. 874, 10 C.C.A. 


Ill.—Tucker v. Shaw, 41 N.E. 914, 
158 IH. 326; Franklin Sav. Bank v. 
Taylor, 23 N.E. 397, 131 Ill. 376; Steele 
v. Boone, 75 Ill. 457; Gammon vy. 
Hodges, 73 Ill. 140; Shannon y. Hall, 
72, Ill. 354, 22 Am.R. 146; Alvis v. 
Morrison,’ 63 Ill. 181, 14. Am.R.. 427, 


oe eee v. Cochran, 69 ‘Ind. 
Mich.—Heim vy. Ellis, 13 N.W. 582, 
49 Mich. 241. 


Minn.—Thomas v. Hanson, 61 N.W. 
135, 59 Minn. 274. 


agente eS v. Buchanan, 46 Miss. 


Mo.—Organ v. Bunnell, 184 S.W. 
102; Geer v. Missouri Lumber, etc., 
Co., 34 S.W. 1099, 134 Mo. 85, 56 Am. 
S.R. 489 [foll Crane Vv. Dameron, 12 
S.W. 251, 98 Mo. 567]; Wall v. Han- 
ford, 127 S.W. 111, 142 Mo.App. 395. 


Neb.—Deming v. Miles, 53 N.W. 665, 
35 Neb. 739, 37 Am.S.R. 46 64. 


Okl.—Cooper v. Flesner, 103 P. 1016, 
24 Okl. 47, 23 L.R.A.N.S. 1180 and 
note, 20 Ann. Cas. 29. 


Tex.—Mattfeld v. Huntington, 43 S. 
We sO ohms Gmhex. Guy nA gam TilGe 


Va,—Armentrout’s Ex’rs vy. Gibbons, 
30 Gratt. (71 Va.) 682. 


[a] Thus, if the statutory req- 
uisites have been once complied 
with, the effect as notice continues 
even though the record may fail, for 
accidental reasons or otherwise, to 
give the desired information. Heim 
v. Ellis, 13 N.W. 582, 49 Mich. 241. 


78. Hyatt v. Cochran, 69 Ind. 436. 

79. Carter v. Tennessee Coal, Iron 
& Ry. Co., 61 So. 65, 180 Ala. 367. 

80. See statutory provisions; and 
cases infra this note. 

[a] In Kentucky (1) where the 


record of a deed has been destroyed 
and the vendee fails to rerecord the 
deed for.an unreasonable time or to 
have the lost record supplied by the 
statutory method, an innocent pur- 


For later cases. developments and changes in the law see Annotations, same title ana section number. 


§§ 1000-1001] 


Mutilation of the record of a deed in the chain of 
title is sufficient to put subsequent interested par- 
ties on inquiry regarding the contents of the muti- 
An unauthorized spoliation and 
mutilation will have no more effect to destroy the 
effect of the recording than the total destruction.®2 


[§ 1001] (j) Effect of Error in Record’?—aa. In 
Whether subsequent purchasers or mort- 
gagees are charged with constructive notice of the 
contents of an instrument that has been filed for 
record in the recorder’s office, notwithstanding such 
instrument is afterward incorrectly or improperly 
copied into the books kept therefor, has been de- 


lated portion.§1 


General. 


chaser will be protected. Lantzy v. 
Swango, 288 S.W. 315, 216 Ky. 547; 
Swango v. Kentucky Coal & Timber 
Development Co., 255 S.W. 114, 200 
Ky. 522. (2) Thus, where a vendee 
of land has recorded his deed, but the 
record thereof has been destroyed by 
fire, his failure to rerecord his deed 
for forty years, or to have the lost 
record supplied by the _ statutory 
method, is such negligence that an 
innocent purchaser for value during 
the time the deed was unrecorded will 
be protected under the rule that, 
where loss must fall on one of two 
innocent parties, it will be put upon 
him whose negligence has made the 
loss possible. Kentucky Coal & Tim- 
ber Development Co. v. Conley, 211 S. 
W. 734, 184 Ky. 274: (3) In such 
case the deed will be treated as if it 
had never been recorded to protect 
the rights of the innocent purchaser. 
Lantzy v. Swango, supra; Swango v. 
Kentucky Coal & Timber Co., supra; 
Kentucky Coal & Timber Development 
Co. v. Conley, supra. 


[b] In Mississippi Code (1906) § 
3185, enacted in 1892, was held not to 
operate retrospectively so as to pre- 
vent the record of a deed destroyed by 
fire constituting constructive notice 
prior to such enactment. Myers v. 
Viverett, 70 So. 449, 110 Miss. 334. 


[c] In South Carolina, if the rec- 
ord of an instrument was destroyed 
during the Civil War, and the original 
was preserved, but was not rerecord- 
ed within the statutory period, the 
original registration does not operate 
as notice to subsequent creditors and 
purchasers. Moyle v. Campbell, 119 
S.E. 186, 126 S.C. 180; Miles v. King, 
SUSI Ch 24:6) 


[d] In Texas (1) under Rev. St. 
(1895) art 4600, providing that, when 
any record may have been lost or 
destroyed, the original, if still in 
existence, may be recorded again with 
the same effect as the first record, 
provided this is done within four 
years next after such loss, a deed, the 
record of which has been destroyed, 
and which is not rerecorded within 
four years, gives no more notice to a 
subsequent bona fide purchaser than 
if it had never been recorded. Hous- 
ton Oil Co. v. Wilhelm, 182 F. 474, 104 
C.C.A. 618; Magee v. Merriman, 19 S. 
W. 1002, 85 Tex. 105; Barcus v. Brig- 
ham, 19 S.W. 703, 83 Tex. 538; Salmon 
v. Huff, 15 S.W. 257, 1047, 80 Tex. 133; 
O’Neil v. Pettus, 14 S.W. 1065, 79 Tex. 
254; Matthews v. Houston Oil Co. 
of Texas, (Civ.App.) 299 S.W. 450; 
Greer v. Willis, (Civ.App.) 81 S.W. 
1185; Kempner v. Beaumont Lumber 
Co., 49 S.W. 412, 20 Tex.Civ.App. 307; 
Weber v. Moss, 21 S.W. 609, 3 Tex. 
Civ.App. 13. (2) But it must appear 
that it was possible for the deed to be 
rerecorded within the four years. 
Houston Oil Co. v. Wilhelm, 182 F. 
474, 104 C.C.A. 618. (3) The statute 
applies where there is a partial de- 
struction of the record. Weber y. 
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Moss, supra. (4) It also applies to 
records destroyed before its enact- 
ment. Kempner v. Beaumont Lumber 
Co., supra. (5) It is not necessary 
to rerecord as against a subsequent 
purchaser who has not paid for the 
land. Evans v. Templeton, 6 S.W. 
$438, 69) Tex.375; 5b UAmsSiR=s T1416) 
The registry may be supplied by parol 
proof. Tarrant County Agricultural, 
ete., Assoc. vy. Kit, 31 S.W. 1080, 10 
Tex.Civ.App. 685. (7) A purchaser 
of land located under certificate from 
the heir of the certificate holder’s 
devisee has been held not entitled to 
protection as an innocent purchaser, 
as against those claiming under a 
transfer of the certificate where the 
records of the county were destroyed 
by fire so that they disclosed nothing 
as to the title. Temple Lumber Co. 
v. Broocks, (Civ.App.) 165 S.W. 507. 


81. Pelphrey v. Lemaster, 43 S.W. 
(2d) 29, 240 Ky. 759. 

Matters sufficient to put party on 
inquiry generally see supra § 970. 

82. Williams v. Butterfield, 113 S. 
W.°13, 214 Mo. 412. 

8S. Recording in wrong book see 
supra § 979. 


84. See cases infra this section. 
85. See supra § 970. 
86. Roberson y. Downing Co., 48 


S.E. 429, 120 Ga. 833, 102 Am.S.R. 128, 
1 Ann.Cas. 757; Hadden v. Larned, 
13 S.E. 806, 87 Ga. 634. 


87. Cal—Cady v. Purser, 63 P. 844, 
131 Cal. 552, 82 Am.S.R. 391; Cham- 
berlain v. Bell, 7 Cal. 292, 68 Am.D. 
260. 


Iowa.—Disque v. Wright, 49 Iowa 
538; Miller v. Bradford, 12 Iowa 
14. 


Ky.— Cain v. Gray, 142 S.W. 715, 
146 Ky. 402; Simpson’s Ex’x vy. Lov- 
ing, 3 Bush 458, 96 Am.D. 252. 


Me.—Hill v. McNichol, 76 Me. 314; 
Stevens v. Bachelder, 28 Me. 218. 


si es v. Campbell, 40 Md. 


Mich.—Barnard  v. 
Mich. 162. 


Mo.—Laughlin v. Findley, 25 S.W. 
(2d) 464, 324 Mo. 1021; White v. Him- 
melberger-Harrison Lumber Co., 139 
S.W. 553, 240 Mo. 13, 42 L.R.A.N.S. 
151; Terrell v. Andrew County, 44 
Peas 309; Lemay v. Poupenez, 35 Mo. 
Ra, 


Campau, 29 


N.Y.—Mutual L. Ins. Co. v. Dake, 
87 N.Y. 257; New York L. Ins. Co. v. 
White, 17 N.Y. 469; Beekman vy. Frost, 
18 Johns, 544, 9 Am.D. 246; Frost v. 
Beekman, 1 Johns.Ch. 288 [rev on 
oes. grounds 18 Johns. 544, 9 Am.D. 


Ohio.—Jennings’ Lessee v. Wood, 20 
Ohio 261; Youtz v. Julliard, 10 Ohio 
ame (Reprint) 298, 20 Cine.L.Bul. 


Pa.—Prouty v. Marshall, 74 A. 550, 
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cided differently in different jurisdictions.8* In 
some it is held, on the principle that the registry is 
notice of the tenor and effect of the instrument re- 
corded only as it appears upon the record,’® that, 
although slight inaccuracies or immaterial errors, 
not of a character to mislead one examining the 
record, will not destroy the registration as construe- 
tive notice,’° if the record be defective in anything 
essential, it will not serve the purpose of giving con- 
structive notice to subsequent bona fide grantees or 
encumbrancers.®? 
is said, rests on the party holding the title, and if 
his duty is imperfectly performed, he, and not an 


The obligation to give notice, it 


225 Pa. 570; 25 L.R.ALNIS. 1211 and 
note. 

Tex.—Taylor v. Harrison, 47 Tex. 
454, 26 Am.R. 304; Dean v. Gibson, 
79 S.W. 368, 34 Tex.Civ.App. 508; 
Dean _ vy. Gibson, (Civ.App.) 48 S.W. 
57. But see Robertson v. Guerin, 50 
Tex. 317 (holding recitals in deed suf- 
ficient notice although the deed may 
not have been properly recorded). 


Vt.—Potter v. Dooley, 55 Vt. 512; 
Sanger v. Craigue, 10 Vt. 555; Allen 
We VeLrtss SP iVitanliO: 


Wis.—Pringle v. Dunn, 37 Wis. 449, 
19 Am.R. 772. 


[a] Rule applied.—Under Rey. St. 
(1909) § 2810, providing that a deed 
shall impart notice from the time of 
its filing for record, the deed itself: 
imparts notice until it is actually 
recorded, and thereafter the record 
alone imparts notice, and hence, where 
a deed is given to O. H. P. Williams 
and recorded as to O. N. P. Williams, 
a subsequent purchaser is not bound 
by the name as given in the deed it- 
self. White v. Himmelberger-Harri- 
son Lumber Co., 139 S.W. 553, 240 Mo. 
13, 42 L.R.A.N.S. 151. 


[b] In Geergia (1) the rule of the 
text has been held to apply (Williams 
v. Adams, 43 Ga. 407; Shepherd v. 
Burkhalter, 13 Ga. 443, 58 Am.D. 523), 
(2) and under Civ. Code (1910) § 3262, 
the record of a mortgage on land 
gives no constructive notice where so 
imperfectly recorded as to show at- 
testation by only one witness, regard- 
less of whether it was attested by two 
(Brown vy. Aaron, 93 S.E. 258, 20 Ga. 
App. 592). (3) Since the passage of 
the act of 1889 (Acts [1889] p 106), 
embodied in Civil Code (1910), § 3320, 
the filing for record of a mortgage 
which on its face is entitled to be 
recorded is notice to all third per- 
sons without notice, although the 
mortgage may be afterward so de- 
fectively recorded that the actual rec- 
ord is no such notice. In such a case 
the filing for record is sufficient no- 
tice to all third persons without no- 
tice, Brown y. Aaron, supra. (4) 
Where a mortgage entitled to record 
is duly filed for record, and where it 
afterward is so defectively recorded 
that the record is no notice to inno- 
cent third persons, the filing for rec- 
ord is the only notice binding on such 
persons, and the actual record of the 
mortgage, in the mortgage book of 
the clerk of the superior court, is no 
such notice, and is a mere nullity. 
Brown v. Aaron, supra. (5) This 
being true, it follows that a certified 
copy of such defective mortgage rec- 
ord, with entries thereon tending to 
show a cancellation of the mortgage, 
offered in a case for the purpose ot 
showing that the mortgage record's 
power of notice to third persons had 
been destroyed, is of no probative 
value whatever, since the defective 
record never possessed any such pow- 
er of notice. Brown vy. Aaron, supra. 


1158 [66 C.J.] 


innocent purchaser, must suffer the consequences.*® 
The recorder is the agent of the grantee, and the 
errors or omissions of the recorder in making such 
transcription are his errors or omissions.°® Accord- 
ingly, it has been held that the record of a deed, 
in which the clerk neglects to copy the acknowledg- 
ment, as required by law, is not a constructive notice 
to subsequent purchasers;?°® and a deed recorded by 
one acting as recorder without authority of law is 
not properly recorded. In other jurisdictions, 
however, it is held that an error, mistake, or omission, 
made in recording an instrument will not prevent 
the record from operating as constructive notice,®” 
and it has been held that even though the record, 
by reason of error of the clerk, dees not afford con- 
structive notice, yet the vendee, having properly 
left the instrument for record, will be protected as 
against a subsequent bona fide purchaser.®* If, how- 
ever, the holder of the instrument takes it out of 
the recorder’s office after its filing without noticing 
that it does not contain the certificate of recording 
required by law, the loss will fall on him whose 
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‘Wilkins v. Reed, 


[§§ 1001-1004 


want of care and caution made it possible.®# 


Printed record. The record of a deed or mort- 
gage is not defective merely because a portion of it 
1s “printed instead of being written with pen and 
Tinke2? 


[§ 1002] bb. Error Apparent on Face of Record. 
Where a mistake in recording is plainly apparent 
upon the face of the record, such record 18 suilicremy 
to put subsequent purchasers upon inquiry.® 


[§ 1003] cc. Effect of Correction of Record.’ 
If the recording officer makes an error in recording 
an instrument, he is entitled to correct it, but the 
corrected record takes effect against subsequent pur- 
chasers only from the date of the correction.*® 


[§ 1004] (k) Index to Records®*—aa. In General. 
In the absence of any statutory provision making 
the index an essential part of the record, error in 
making the index, or a total failure to index, does 
not prevent the record from operating as construc- 
tive notice.1 Where, however, by statute, indexing 
is required and made a part of the record, a record 


88. Hall v. Wright, 127 S.W. 516, Tenn. 300 S.W.) Cotton Mills, 20 S.B. 369,115 N.C. 202; 
137 Ky. 39, 138 Ky. 71, Ann.Cas.1912A | 588, 156 Tenn. 321; Gaskill v. Badge] Teague v. Sowder, 114 S.W. 484, 121 
Nae wee v. Andrew Cores ae & Eaton, 3 Lea 144. Tenn. 132. 

o. 309; Mutual L. Ins. Co. v. Dake, [a] Thus, where a party files a [a] Clerical error.—If the context 
87 N.Y. 257; Prouty v. Marshall, 74|qeed properly executed and acknowl-|of a recorded deed shows a clerical 
A. 550, 225 Pa. 570, 25 UL.R.A.N.S.| edged for record with the proper of-|error of the person who transcribed 
1211. But see Cain v. Gray, 142 S.W.|ficer, he is not bound to see that the] it on the record, the purchaser would 


lib; sey 146 Ky. 402 [overr Herndon, 
etc., v. Ogg, 84 S.W. 754, 119 Ky. 814, 
27 iy. L. 268] (holding that it is not 
the duty of the grantee of a deed to 
see that it is recorded). 

89. Cady v. Purser, 63 P. 844, 131 
Cal: 552, 82) Am.S:R: 391. 


90. Cain v. Gray, 142 S.W. 715, 146 
Ky. 402; Taylor v. Harrison, 47 Tex. 
454, 26 Am.R. 304; Dean v. Gibson, 


79 S.W. 363, 34 Tex.Civ.App. 508; Dean 
v. Gibson, (Tex.Civ.App.) 48 S.W. 57. 
91. Smith v. Brannan, 13 Cal. 107; 
Simpson’s Ex’x v. Loving, 3 Bush 
(Ky.) 458, 96 Am.D. 252. 
92. U.S.—Polk v. Cosgrove, 19 F. 
Cas. No. 11,248, 4 Biss. 437. 


Ala.—Chapman & Co. v. Johnson, 
DeelsOn O71, 42 Alan Oden) 4+ Aunicas: 
559 and note; Mims y. Mims, 35 Ala. 
23; McGregor v. Hall, 3 Stew.&P. 397. 


Ark.—Rowland vy. Griffin, 16 S.W. 
(2d) 457, 179 Ark. 421; Case & Co. v. 
Hargadine, 43 Ark. 144; Oats v. 
Walls, 28 Ark. 244; Turman v. Bell, 
15 S.W. 886, 54 Ark. 273, 26 Am.S.R. 
35. 

Conn.—Lewis v. Hinman, 13 A. 143, 
56 Conn. 55; Judd v. Woodruff, 2 Root 
298; Franklin v. Cannon, 1 Root 500; 
McDonald v. Leach, Kirby 72. 


‘Tll.—Nottinger v. Ware, 41 Ill. 245; 
Kiser v. Heuston, 38 Ill. 252; Merrick 
v. Wallace, 19 Ill. 486. ‘ 


Kan.—Zeiner v. Edgar Zine Co., 99 
P. 614, 79 Kan. 406 

Mass.—Hayden y. Peirce, 
119, 165 Mass. 359. 

Miss.—Mangold v. Barlow, 61 Miss. 
593, 48 Am.R. 84. 

Neb.—Powers v. Spiedel, 121 N.W. 
968, 84 Neb. 630; Deming v. Miles, 53 
N.W. 665, 35 Neb. 739, 37 Am.S.R. 464; 
Hoyt v. Schuyler, 28 N.W. 306, 19 Neb. 
652. 

Okl.—Hodges v. Simpson, 213 P. 
737, 89 Okl. 80. 

S.D.—Parrish v. Mahany, 73 N.W. 
97, 10 S.D. 276, 66 Am.S.R. 715 [aff 
81 N.W. 295, 12 S.D. 278, 76 Am.S.R. 
$04]. 


43 N.E. 


officer performs his duty by actually 
recording it, nor is he responsible to 
other parties for the officer’s neglect 
of his duty. Deming y. Miles, 53 N. 
W. 665, 35 Neb. 739, 37 Am.S.R: 464. 


[b] Failure of record to show cor- 
porate seal.—If a deed conveying a 
eorporation’s real estate is properly 
executed, acknowledged, and deliv- 
ered for record, the grantee is not 
prejudiced as against a subsequent 
purchaser from the grantor by failure 
to record the imprint of the corporate 
seal. Powers v. Spiedel, 121 N.W. 968, 
84 Neb. 630. 


[c] In Louisiana (1) under Act 
(1853) No. 151, reénacted in Act 
(1855) No. 261, and incorporated in 
Civ. Code (1870) art 2251, where a 
notarial act of sale of land, executed 
in 1849 was deposited in the office of 
the parish recorder and indorsed and 
indexed, but in recording the deed 
there was a misdescription, the orig- 
inal deed, forming a part of the ar- 
chives of the recorder’s office, was no- 
tice to third persons of the particu- 
lar tracts conveyed. Albert Hanson 
Lumber Co. v. Baldwin Lumber Co., 
58 So. 688, 130 La. 849. (2) In a case 
decided before the passage of the act 
it was, however, said, “mortgages 
only produce effect against third per- 
sons as they are recorded in the office 
provided by law for that purpose. 
Third parties are not required to look 
beyond the register for the purpose of 
ascertaining whether the character 
of a mortgage differs from that ex- 
hibited on the books of the mortgage 


office.” Taylor v. Hotchkiss, 2° La. 
Ann. 917, 918. 

93. Cain v. Gray, 142 S.W. 715, 146 
Ky. 402. 

94 Turman v. Bell, 15 S.W. 886, 
54 Ark. 273, 26 Am.S.R. 35 

95. Maxwell v. Ardirtitam 8 N.W. 
103, 50 Wis. 660. 

96. Lewis v. Hinman, 13 A. 143, 
56 Conn. 55; Beardsley v. Day, 55 N. 


W. 46, 52 Minn. 451; Cable vy. Minne- 
apolis Stock-Yards, etc., Co., 50 N.W. 
528, 47 Minn. 417; Heath v. Big Falls 


be chargeable with notice thereof, and 
would be put on inquiry. Teague v. 
Sowder, 114 S.W. 484, 121 Tenn. 132. 


[b] Failure of record to show copy 
of seal.— Where an instrument which 
the law requires to be sealed is in all 
respects correctly recorded except 
that the record does not show a copy 
of the seal, or any device represent- 
ing it, the record will nevertheless be 
valid and sufficient as notice, provid- 
ed the record represents on its face, 
in any other way, as by recitals or 
otherwise, that the instrument was 
sealed, and it was in fact duly sealed. 
Beardsley v. Day, 55 N.W. 46, 52 Minn. 
451; Heath v. Big Falls Cotton Mills, 
20°S'HS 369) Hib aN. © 5202: 


97. Correction and alteration of 
Tenge generally see Records §§ 28- 


98. Chamberlain v. Bell, 7 Cal. 292, 
68 Am.D. 260; Southern Bldg., ete., 
Assoc. v. Rodgers, 58 S.W. 234, 104 
Tenn. 487; Citizens’ Bank of Jellico 
Vv. McCarty, 42 S.W. 4, 99 Tenn. 469; 
Stroud vy. McDaniel, 12 Lea (Tenn.) 
617; Baldwin v. Marshall, 2 Humphr. 
(Tenn. ) 116. 


moe Generally see Records §§ 15-— 


1. U.S.—Hampton Lumber Co. v. 
Ward, 95 F. 38. 


Ga.—Chatham v. Bradford, 50 e 
327, 15 Am.R. 692. * ae 


Ky.—Seat v. Louisville & Jefferson 
County Land Co., 293 S.W. 986, 219 
Ky. 418; Kentucky River Coal Corpo- 
ration v. Sumner, 241 S.W. 820, 195 
Ky. 119; Great Western Petroleum 
Corporation v. Samson, 234 S.W. 727, 
192 Ky. 814; Herndon v. Ogg, 84 S.W. 
(54, 119 Key. 814,127 Ky.Ln 268: 


La.—Agurs v. Belcher & Creswell, 
35 So. 607, 111 La. 378, 100 Am.S.R. 
485; Swan v. Vogel, 31 La.Ann. 38; 
Central Lumber Co. v. Whitting ton, 
127 So. 79, 12 La.App. 695. 


Mo.—Bishop v. Schneider, 
472, 2 Am.R. 533 


N.Y.—Mutual i. Ins. Co. v. Dake, 87 
N.Y. 257; Bedford v. Tupper, 30 Hun 


46 Mo. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Ss 


§§ 1004-1006] 


not properly indexed does not operate as construc- 
tive notice,? although the failure of the register 
to keep a separate index to each volume of the rec- 
ords, while a violation of duty, does not affect the 
operation of entries in the general index as construe- 
tive notice.* It has been held that the index is con- 
structive notice only of the special facts therein re- 
quired to be stated,* and not of other facts stated 
therein,® nor of the whole contents of the instru- 
ment recorded;® and purchasers are not charged 
with constructive notice of entries in the index or 
reception book in the register’s office, not required 
by law to be made.? Under some statutes, however, 
a correct entry of a deed or other instrument in 
the proper index operates as constructive notice’ 
not only of all the facts contained therein, but also 
of the contents of the instrument itself, until it is 
recorded in extenso;°® and this is true although there 
is a discrepancy between the index entry and the 
instrument as recorded. In such a case each sup- 
plies the defects of the other in the constructive 
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notice thereby given.1° In other words, when an 
imperfect or inaccurate index is of such a character 
as should lead a prudent person to examine the 
record, he is affected with notice of what the record 
would have imparted.11 


[§ 1005] bb. Correction of Index. It is well set- 
tled that an omission to make proper entries in the 
general index at the time an instrument is spread 
upon the record may be corrected after such record- 
ing by making the proper entries,1? and, when so 
made, the entry will be good from that date, and 
it will not be necessary again to record the instru- 
ment at length.1 


[§ 1006] (1) Failure To Record't—aa. As Affect- 
ing Bona Fide Purchasers—(aa) In General. Where 
there is no statute providing for recordation, the 
failure to record will create no equity in favor of 
a subsequent purchaser; the rule of caveat emptor 
applies.t° Under general provisions in the record- 
ing acts, however, a subsequent purchaser without 


174. 

Ohio.—Green y. Garrington, 16 Ohio 
St. 548, 91 Am.D. 103; Pattison v. 
Jordan, 3 Ohio Cir.Ct. 233, 2 Ohio Cir. 
Dee. 132, 

Or.—Board of Com’rs for Sale of 
School Lands y. Babcock, 5 Or. 472. 


S.C.—Armstrong v. Austin, 22 S.E. 
“63,45 S.C. 69,929) R.A. 772. 

Vt.—Barrett v. Prentiss, 57 Vt. 297; 
Curtis v. Lyman, 24 Vt. 338, 58 Am.D. 
174. 

{a] In Pennsylvania (1) error in 
making the index or a total failure 
to index formerly did not prevent the 
record from operating aS constructive 
notice. Pyles v. Brown, 42 A. 11, 189 
Pa. 164, 69 Am.S.R. 794; Stockwell v. 
McHenry, 107 Pa. 237, 52 Am.R. 475; 
Schell v. Stein, 76 Pa. 398, 18 Am.R. 
416; Wyoming Nat. Bank’s Appeal, 
11 Wkly.N.C. 567. (2) The law in this 
respect has been changed by the act 
of March 18, 1875 (Pamphl. L. p 32), 
and general indexes are now required 
to be kept and failure to index ren- 
ders the record defective. Prouty v. 
Marshall, 74 A. 550, 225 Pa. 570, 25 L. 
RA.N.S: 1211. 


[b] In Oklahoma, when the hold- 
er of a valid instrument properly exe- 
cuted deposits it with the proper of- 
ficer for record, although it is not in- 
dexed as required by law, he is pro- 
tected against a subsequent good- 
faith purchaser without actual notice. 
Terrell v. Scott, 262 P. 1071, 129 Okl. 
78 [cert den 48 S.Ct. 559, 277 U.S. 596, 
72 L.Ed. 1006]; Hodges v. Simpson, 
213 P. 737, 89 Okl. 80. 


2. lIowa.—Parry v. Reinertson, 224 
N.W. 489, 208 Iowa 739, 63 A.L.R. 
1051; Walker v. Dwelle, 175 N.W. 957, 
187 Iowa 1384; Koch v. West, 92 N. 
W. 6638, 118 Iowa 468, 96 Am.S.R. 394; 
Peters v. Ham, 18 N.W. 296, 62 Iowa 
656; Howe vy. Thayer, 49 Iowa 154; 
Gwynn v. Turner, 18 Iowa 1; Barney 
v. McCarty, 15 Iowa 510, 83 Am.D. 
427: Breed vy. Conley, 14 Iowa 269, 81 
Am.D. 485. 


Pa.—Prouty v. Marshall, 74 A. 550, 
225 Pa. 570, 25 LR.A.N.S.- 1211. 
Tex.—Leonard v. Benford Lumber 


Co. (Civ.App.) 181 S.W. 797 [rev on 
other grounds 216 S.W. 382, 110 Tex. 


83]. 


Wash. — Congregational Church 
Bldg. Soc. v. . Scandinavian Free 
Church, 64 P. 750, 24 Wash. 433; 


Ritchie v. Griffiths, 25 P. 341, 1 Wash. 
429, 22 Am.S.R. 155, 12 L.R.A. 384. 


Wis.—Hiles v. Atlee, 49 N.W. 816, 


80 Wis. 219, 27 Am.S.R. 32; Lombard 
v. Culbertson, 18 N.W. 399, 59 Wis. 
433; Pringle v. Dunn, 37 Wis. 449, 19 
Am.R. 772. 

[a] In North Carolina (1) the rule 
of the text prevails under Code (1927) 
§ 3561. Heaton v. Heaton, 146 S.E. 
146, 196 N.C. 475. (2) In an earlier 
case it was held, however, that fail- 
ure to index a deed which had actual- 
ly been registered did not impair its 
efficiency. Davis v. Whitaker, 19 S.E. 
699, 114 N.C. 279, 41 Am.S.R. 7938. 

3. Oconto Co. v. Jerrard, 50 N.W. 
5915 46 Wis.—317. 

4 Gilchrist v. Gough, 63 Ind. 576, 
30 Am.R. 250. 

5. Gilchrist v. Gough, supra. 

6. Gilchrist v. Gough, supra. 

‘7 Leeser vy. Kibort, 243 Ill.App. 
258; Sinclair v. Gunzenhauser, 98 N. 
EK. 37, 100 N.E. 376, 179 Ind. 78; Ahern 
v. Freeman, 48 N.W. 677, 46 Minn. 156, 
24 Am.S.R. 206. 


[a] Rule applied.—Subsequent pur- 
chasers of land are not chargeable 
with constructive notice of a trust 
deed indexed in the recorder’s tract 
books, since it is only the grantors’ 
and grantees’ indices which afford 
constructive notice. Leeser v. Ki- 
bort, 243 Ill.App. 258. 


8. Hoyt v. Schuyler, 28 N.W. 306, 
3 ees 652; Shove v. Larsen, 22 Wis. 

9. Sinclair v. Slawson, 6 N.W. 207, 
44 Mich. 128, 38 Am.R. 235; Maxwell 
v. Hartman, 8 N.W. 103, 50 Wis. 660; 
Oconto Co. v. Jerrard, 50 N.W. 591, 
46 Wis. 317; Pringle vy. Dunn, 37 Wis. 
449, 19 Am.R. 772. 


10. Sinclair v. Slawson, 6 N.W. 
207, 44 Mich. 128, 38 Am.R. 235; Prin- 
gle v. Dunn, 37 Wis. 449, 19 Am.R. 
772; Shove v. Larsen, 22 Wis. 142. 


11. U.S.—Bardon v. Land, ete., 
Emipa Connon S.Ct OO0mu Due Ulsan ts 
39 L.Ed. 719; Clinchfield Coal Corpo- 
ration vy. Steinman, 213 F. 557, 130 C. 
C.A. 137; American Emigrant Co. v. 
Call, 22 FE. 765. 


Iowa.—Disque v. Wright, 49 Iowa 


538; Peirce v. Weare, 41 Iowa 378; 
Jones v. Berkshire 15 Iowa 248, 83 
Am.D. 412; White v. Hampton, 13 
Iowa 259; Bostwick vy. Powers, 12 


Owe. 456; Calvin v. Bowman, 10 Iowa 
529. 

Tex.—Davis v. Bell, 128 S.W. 658, 
60 Tex.Civ.App. 370. 

Wash.—Jones v. Berg, 177 P. 712, 
714, 105 Wash. 69 [quot Cyc]; Malbon 


v. Grow, 46 P. 330, 15 Wash. 301. 


Wis.—Kidder v. Pueschner, 247 N. 
W. 315; Hotson v. Wetherby, 60 N. 
W. 423, 88 Wis. 324; Lander v. Brom- 
ley, 48 N.W. 594, 79 Wis. 372; Hall 
v. Baker, 42 N.W. 104, 74 Wis. 118; St. 
Croix Land, etc., Co. v. Ritchie, 41 N. 
W. 345, 1064, 73 Wis. 409. 


[a] Insertion of words “See rec- 
ord” in index, under the column for 
description of the premises conveyed, 
makes the record complete and opera- 
tive from the time of such insertion. 
White v. Hampton, 13 Iowa 259; Cal- 
vin v. Bowman, 10 Iowa 529; Hotson 
v. Wetherby, 60 N.W. 4238, 88 Wis. 
324; Lander v. Bromley, 48 N.W. 594, 
79 Wis. 372; Hall v. Baker, 42 N.W. 
104, 74 Wis. 118; St. Croix Land, etc., 
Co. v. Ritchie, 41 N.W. 345, 1064, 73 
Wis. 409. ; 

[b] Omission to index metes and 
bounds description of a lot conveyed 
would not aid successors of a subse- 
quent grantee of the lot as against 
a former grantce’s successor. Kidder 
v. Pueschner, (Wis.) 247 N.W. 3815. 

[c] Description of property “part” 
of certain lots, although insufficient 
for a deed, is a sufficient description 
of the property, in the index required 
by Remington Code (1915) § 8787, of 
recorded deeds, to constitute notice. 
Jones vy. Berg, 177 P. 712, 714, 105 
Wash. 69 [quot Cyc]. 


12. Bardon vy. Land, etc., Imp. Co., 
LOS. Ct 60st og Wess sad, Iso Gs 
719; Motson v. Wetherby, 60 N.W. 
423, 88 Wis. 324. 


13. Bardon v. Land, etc., Imp. Co., 
LSS. Ctaigb0s L5ilm UsS2082r5 189mm: 
719; Hotson v. Wetherby, 60 N.W. 
423, 88 Wis. 324; Lombard v. Culbert- 
sen, 18 N.W. 399, 59 Wis. 433; Ocon- 
Be ae v. Jerrard, 50 N.W. 591, 46 Wis. 

14. Effect of failure to record 
mortgage generally sea Mortgages §§ 
528-531. 

15. Hughes v. Wallace, (Ky.) 118 
S.W. 324; Martin v. Nash, 31 Miss. 
324; Hall v. Conklin, 122 N.Y.S. 967, 
138 App.Div. 450; Keller vy. Nutz, 5 
Serg.&R. (Pa.) 246; Powers v. Mc- 
Ferran, 2 Serg.&R. (Pa.) 44; Maclay’s 
Lessee v. Work, 5 Binn. (Pa.) 154. 
And see cases infra this note. 


[a] In Vera Cruz Civ. Code arts 
3057, 3081, requiring transfers of im- 
movable property to be recorded, did 
not apply between 1897 and 1920 to 
transfers of land where the considera- 
tion was less than two hundred pesos, 
and an unrecorded deed for land 
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notice of a prior unrecorded conveyance or instru- | ment affecting title is protected against it.'® 


Where consideration was less than 
such amount was good as against all 
the world, although not recorded, in 
view of arts 3056, 3058. Mexican 
Gulf Oil Co. v. Compania Transcon- 
tinental De Petroleo, S. A., 281 F. 148 
[aff 292 F. 846]. 


{b] Particular statute construed. 
—Under Rev. Codes (1921) § 6935, 
declaring an unrecorded instrument 
void as against an assignee of a 
mortgage, lease, or other conditional 
estate, the phrase “other conditional 
estate’ means other like estates. 
eee v. Karnop, 275 P. 278, 84 Mont. 

16. U.S.—Waskey v. Chambers, 32 
S.Ct. 597, 224 U.S. 564, 56 L.Ed. 885, 
Ann.Cas.1913D 998; Mills v. Smith, 8 
Wall. 27,19 L.Ed. 346; George v. Man- 
hattan Land & Fruit Co., 51 F.(2d) 
28; People of Porto Rico v. Liv- 
ingston, 47 F.(2d) 712 [cert den 52 S. 
Ct. 23, 284 U.S. 642, 76 L.Ed. 546]; 
Gill v. Colton, 12 F.(2d) 531; Yeast 
v. Pru, 292 F. 598; Midkiff v. Colton, 
242 F. 373, 155 C.C.A. 149 [rev on other 
grounds 252 F. 420, 164 C.C.A. 344, and 
cert den 39 S.Ct. 8, 248 U.S. 563, 63 
L.Ed. 423]; Boynton v. Haggart, 120 
HP 8i19, 57 C.C.A. 301. Leert den 24.8. 
Ct. 845, 191 U.S. 573, 48 L.Ed. 307]. 

Ala.—Gordon v. Ward, 128 So. 217, 
221 Ala. 173; Behan v. Friedman, 119 
So. 20, 218 Ala. 513; Holly v. Dinkins, 
80 So. 861, 202 Ala. 477; Alexander v. 
Fountain, 70 So. 669, 195 Ala. 3; Law- 
rence v. Williams, 60 So. 889, 179 Ala. 
596; Chandler v. Tardy, 58 Ala. 150; 
Ohio L. Ins., ete., Co. v. Ledyard, 8 
Ala. 866. 

Ariz.—Snow v. Kennedy, 286 P. 930, 
36 Ariz. 475; Keith v. Aztec Land & 
Cattle Co., 193 P. 535, 21 Ariz. 634. 


Ark.—Bell v. South Arkansas Land 
Co., 196 S.W. 117, 129 Ark. 305; Bunch 
v. Pittman, 184 S.W. 850, 123 Ark. 127; 
White v. Moffett, 158 S.W. 505, 108 
Ark. 490. 

Cal.—Randall v. Allen, 180 P. 941, 
180 Cal. 298; Pollard v. Rebman, 124 
P. 235, 162 Cal. 633; Frey v. Clifford, 
44 Cal. 335; Purcell v. Victor Power 
epee Co., 156 P. 1009, 29 Cal. App. 


Colo.—Carroll v. Kit Carson Land 
Co., 183 P. 148, 24 Colo.App. 217. 


Fla.—Lesnoff v. Becker, 135 So. 146, 
101 Fla. 716; Rabinowitz v. Keefer, 
132 So. 297, 100 Fla. 1728; Rambo v. 
Dickenson, 110 So. 352, 92 Pla. 758; 
Carolina Portland Cement Co. v. Rop- 
er, 67 So. 115, 68 Fla. 299; West Coast 
Lumber Co. v. Griffin, 48 So.. 36, 56 
ia. 878; Feinberg v. Stearns, 47 So. 
Wougmoo ela 2c, Lele Amzsim. wili9): 
Stockton y. Jacksonville Nat. Bank, 
34°So. 897, 45 Pla. 590. 


Ga.—Citizens’ & Southern Bank vy. 
Realty Savings & Trust Co., 144 S.B. 
893, 167 Ga. 170; Fender v. Hodges, 
144 S.B. 278, 166 Ga. 727 [rev 142 S.E. 
753, 38 Ga.App. 78, and conformed to 
144 S.B. 679, 38 Ga.App. 617]; Dick- 
son v. Chapman, 112 S.E. 830, 153 Ga. 
547; Wilkinson vy. Dix, 107 S.E. 844, 
151 Ga. 605; Dix vy. Wilkinson, 99 S. 
B. 487, 149 Ga. 103; Lawson vy. Pros- 
ser, 91 S.E. 469, 146 Ga. 421; Webster 
v. Black, 83 S.E. 941, 142 Ga. 806; 
Rowe v. Henderson Naval Stores Co., 
771 S.B. 17, 139 Ga. 318; Hockenhull v. 
Oliver, 4 S.E. 323, 80 Ga. 89, 12 Am. 
S.R. 235; Faircloth v. Jordan, 18 Ga. 
350: 

Hawaii.—Rives v. Makulu, 
waii 166; Burdick v. Disher, 
waii 114. 

Ill.— Vombrack v. Wavra, 163 N.E. 
340, 331 Ill. 508; Cessna v. Hulce, 153 
N.E. 679, 322 Ill. 589; Rudolph Wur- 
litzer Co. v. State Bank of Chicago, 


2 Ha- 
1 Ha- 


VENDOR AND PURCHASER 


124 N.E. 844, 290 Ill. 72; Home Sav., 
etce., Bank v. Peoria Agricultural, ete., 
Soc., 69 N.E. 17, 206 Ill. 9, 99 Am.S.R. 
132; Brown y. Welch, 18 Ill. 343, 68 
Am.D. 549. 

Ind.—Sills v. Lawson, 32 N.E. 875, 
133 Ind. 137; Chandler v. Scott, 26 N. 
By 19%, 127, Inds 2262.10 ERAS 3742 
Dawkins v. Kions, 53 Ind. 164; Baily 
v. Baily, 38 Ind. 442; Scheeffer v. 
Fithian, 17 Ind. 463. 


Iowa.—J. W. Squire Co. v. Hedges, 
205 N.W. 525, 200 Iowa 877; Bailey 
State Bank v. Heinse, 160 N.W. 903, 
178 Iowa 1203; Lindberg v. Thomas, 
114 N.W. 562, 137 Iowa 48; McGinnis 
v. Edgell, 39 Iowa 419. 


Kan.—Kruse v. Conklin, 108 P. 856, 
82 Kan. 358, 36 L.R.A.N.S.'1124; Tuck- 
er v. Gibson, 101 P. 633, 80 Kan. 90; 
Ennis v. Tucker, 96 P. 140, 78 Kan. 
55, 130 Am.S.R. 352; Hentig v. Red- 
den} 109 P3398, (35 Kan. 27 ie Coon, v5 
Browning, 10 Kan. 85. 


Ky.—Terry v. Elisworth, 32 S.wWw. 
(2d) 558, 236 Ky. 54; Creech v. Wis- 
consin Steel, Coal & Coke Co., 291 S. 
W. 385,.218 Ky. 306; Lantzy v. Swan- 
20, 288 S.W. 315, 216 Ky. 547; Rouse’s 
Adm’r v. McDonald, 262 S.W. 1085, 
203 Ky. 702; Rouse v. Craig Realty 
Co., 262 S.W. 1083, 203 Ky. 697; Car- 
rier v. Kavanaugh, 247 S.W. 1107, 198 
Ky. 25; Salyer v. Elkhorn Land & Im- 
provement Co., 180° S.W. 38, 167 Ky. 
111; Conley v. Mayo, 163 Shwe 243, 
Low Ky. 445; Cates v. Cates, 153 S.W. 
10, 152 Ky. 47; Rockeastle Min., etc., 
Co. “va Tsaaes;} 132 SPWiedledsy 141 eK. 
80; Goosby v. Johnson, 69 S.W. 697, 
24 Ky.L. 610; Bank of Louisville v. 
Smothers, 9 Ky.Op. 4. 


La.—Foster v. Carnes, 147 So. 697; 
Miller v. Brugier, 145 So. 282, 176 La. 
106; State ex rel. Hebert v. Recorder 
of Mortgages, 143 So. 15, 175 La. 94; 
Westwego Canal & Terminal Co. v. 
Pizanie, 142 So. 691; 174 La. 1068; 
Coyle v. Allen, 122 So. 596, 168 La. 
504; Howard v. Coyle, 111 So. 697, 163 
La. 257; Loranger v. Citizens’ Nat. 
Bank of Hammond, 111 So. 418, 162 
La. 1054; Herndon y. Wakefield-Moore 
Realty Co., 79 So. 318, 143 La. 724; 
Soniat v. Whitmer, 74 So. 916, 141 La. 
235; Bell v. Saunders, 72 So. 727, 139 
La. 1037; Boagni v. Schell, 72 So. 420, 
139 La. 858; Boagni v. Stamen, 72 So. 
420, 139 La. 858, 859; Boagni v. Sta- 
men, 72 So. 417, 189 La. 851; Mou- 
ton v. Southern Sawmill Co., 70 So. 
813, 188 La. 813; Parent v. First Nat. 
Bank, 65 So. 238, 185 La. 254; Bender 
v. Chew, 56 So. 1023, 129 La. 849; 
Grant Timber & Mfg. Co. v. Gray, 56 
So. 6638, 129 La. 757; Riggs v. Hicholz, 
53 So. 977,127 La. 745; John T. Moore 
Planting Co. v. Morgan’s Louisiana, 
éte., RR. etc., Cor viel So. 229 126 dua. 
840; Williams v. White Castle Lum- 
ber, etc., Co., 38 So. 414, 114 La. 448; 
Harrison v. Ottman, 35 So. 844, 111 
La. 730; Derbes v. Romero, 32 La. 
Ann. 927; Gravier v. Baron, 4 La. 239; 
Mitehell v. Eagan, Mann.Unrep.Cas. 
11 

Me.—Gile v. Boardman, 102 A. 567, 
117 Me. 52; Hooper v. Leavitt, 82 A. 
547, 109 Me, 70; Littlefield v. Prince, 
52 A. 1010, 96 Me. 499; Goodwin v. 
Cloudman, 43 Me. 577; Spofford v. 
Weston, 29 Me. 140. 


Mass.—Long v. Lowrey, 137 N.E. 
634, 243 Mass. 414; Allen vy. Brockton, 
90 N.E. 546, 204 Mass. 276; Stark v. 
Boynton, 45 N.H. 764, 167 Mass. 443; 
Sherman v. Galbraith, 5 N.E. 858, 141 
Mass. 440; Lamb v. Pierce, 113 Mass. 
72; Lawrence v. Stratton, 6 Cush. 163; 
Dudley v. Sumner, 5 Mass. 438; Farns- 
yee v. Childs, 4 Mass. 637, 3 Am.D. 


Mich.—Doctor v. Muskegon Oil Cor- 
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poration, 224 N.W. 398, 246 Mich. 62; 
Crouse v. Michell, 90 N.W. 32, 130 
Mich. 347, 97 Am.S.R. 479; Smith v, 
Williams, 6 N.W. 662, 44 Mich. 240; 
Godfroy v. Disbrow, Walk. 260. 

Minn.—Watts vy. Lundeen, 206 N. 
W. 444, 165 Minn. 300; Akerberg vy. 
McCraney, 169 N.W. 802, 141 Minn. 
230; Shraiberg v. Hanson, 163 N.W. 
1032, 138 Minn. 80; Quinn v. Johnson, 
135 N.W. 1000, 117 Minn. 378. 

Miss.—Simmons v. Dantzler, 118 So. 
829, 152 Miss. 428; Owen v. Potts, 115 
So. 336, 149 Miss. 205; Craig v. Os- 
born, 98 So. 568, 1384 Miss. 323. 

Mo.—Harrison v. Moore, 199 S.W. 
188; Anderson v. Cole, 136 S.W. 395, 
234 Mo. 1; Morrison v. Juden, 46 S.W. 
994, 145 Mo. 282; Callaway v. Fash, 
50 Mo. 420; Bowman vy. Lee, 48 Mo. 
335; Sikes v. Turner, 247°S.W. 808, 
212 Mo.App. 419 [transf 242 S.W. 
940]; Ozark Land, etc., Co. v. Robert- 
son, 89 Mo.App. 480; Ward v. Kelly, 
7 Mo. App. 565 : 

Montia-Short Vv. Karnop, 275+ Pais, 
84 Mont. 276; Piccolo v. Tanaka, 2538 
P. 890, 78 Mont. 445. 

Neb.—Kime v. Krenek, 143 N.W. 
473, 94 Neb. 395; Chicago, ete., R. Co. 
v. Welch, 118 N.W. 1116, 1117, 83 Neb. 
106, 119; Ames v. Miller, 91 N.W. 250, 
65 Neb. 204; Keeling v. Hoyt, 48 N.W. 
66, 31 Neb. 453. 

N.J.—Goodell v. Taylor, (Ch.) 97 
A. 569; Saling v. Saling, 124 A. 249, 
95 N.J.Eq. 611; Atlantic City v. New 
Auditorium Pier Co., 59 A. 158, 67 N. 
J.Eq. 610 [rev 58 A. 729, 67 N.J:Hq. 
284]; Kappes v. Rutherford Park As- 
soc., 46 A. 218, 60 N.J.Eq. 129; Cres- 
see v. Security Land Imp. Co., 35 A. 
451, 54 N.J.Eq. 447. 

N.Y.—Lacustrine Fertilizer Co, v. 
Lake Guano, etc., Co., 82 N.Y. 476 [aff 
19 Hun 47]; Davidson v. Crooks, 61 
N.Y.S. 362, 45 App.Div. 616; Jackson 
v. Harrington, 6 Cow. 135. 

N.C.—Jones v. Rhea, 151 S.E. 255, 
S ; Wimes v. Hufhan, 116 
2, 185 N.C. 178; Sills v. Ford, 
88 S.E. 636, 171 N.C. 733; Thompson 
v. Thompson, 79 S.H. 896, 163 N.C. 
500; Mintz v. Russ, 77 S.E. 851, 161 
N.C. 538; Hinton v. Moore, 51 S.E. 
787, 189 N.C. 44; Laton v. Crowell, 48 
S.E. 767, 136 N.C. 377; Collins v. Da- 
vis, 43 S.E. 579, 182 N.C. 106; Phillips 
v. Hodges, 13 S.E. 769, 109 N.C. 248. 

Ohio.—Wright v. Franklin Bank, 51 
N.E. 876, 59 Ohio St. 80; Varwig v. 
Cleveland, etc., R. Co., 44 N.E. 92, 54 
Ohio St. 455. See Harris v. Paul, 174 
N.E. 615, 37 Ohio App. 206 (holding 
that, as against subsequent bona fide 
purchasers, an unrecorded deed is 
deemed fraudulent). 


Okl.—Sargent v. Shaver, 172 P. 445, 
69 Okl. 282. 


a. 386 A. 
226, 179 Pa. 263; Shaw v. Read, 47 
Pa. 96; Kerr v. Kitchen, 17 Pa. 433; 


4 Watts & S. 307; 
Henry’s Lessee v. Morgan, 2 Binn. 497. 

Philippine—Agonoy v. Ruiz, 11 
Philippine 204; Inocencio v. Paguia, 4 
Philippine 577. 


Porto Rico.—Remirez v. Pumares, 
28 Porto Rico 111; Maisonave vy. Mai- 
sonave, 13 Porto Rico 254. 


S.C.—Epps v. McCallum Realty Co., 
138 S.E. 297, 189 S.C, 481; Page v. 
Street, 17 S.C.Hq. 159. 


S.D.—Cochrane v. McCoy, 179 N.W. 
210, 48 S.D. 375; Bliss v. Tidrick, 127 
N.W. 852, 25 S.D. 533, 32 L.R.A.N.S. 
854, Ann.Cas.1912C 671. 

Tenn.—Kobbe v. Harriman Land 
Co; 201 SW. 762, 139 “Tenn a2bil; 
Campbell v. Home Ice & Coal Co., 150 
S.W. 427, 126 Tenn. 524; Wilkins v. 


Poth v. Anstatt, 


For later cases, developments and changes in the law sce Annotations, same title and section number. 
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registry acts do not, however, apply to rights and 
titles which need not be evidenced by writing, and 
the grantee in a registered deed takes subject to 
such equities;!7 but an unrecorded oral agreement, 
as to what the title of one party called for accord- 
ing to an act of partition, is not binding on a sue- 
cessor in title.1§ 


Prescriptive titles. There being no provision for 
the registration of titles acquired by limitation,?® 
a subsequent purchaser cannot defeat the rights of 
a holder of an easement obtained by prescription 
on the ground of being an innocent purchaser be- 
eause the easement had not been recorded.2° So, 
where a purchaser was placed in possession by his 
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grantor, who indorsed on his deed a transfer there- 
of, the purchaser holding possession adversely for 
more than ten years, and then devising his estate 
to his wife for life, the grantee under a conveyance 
by her of the fee after she obtained a deed from 
her husband’s grantor acquired no title as against the 
reversioners.?1 


Estoppel. Although the registry acts do not con- 
vey”? or validate?* titles or create a lien?4 or an 
estate,*° the records may operate as an estoppel in 
favor of persons who rely on them and against those 
who, by neglect to put an instrument on record, have 
permitted the record to mislead others.2* Persons 
permitting the record to mislead others must bear 


McCorkle, 80 S.W. 834, 112 Tenn. 688; 
Parker v. Meredith, (Ch.A.) 59 S.W. 


167; Savage v. Bon Air Coal Land, 
Whittle 


ete., Co., 2 Tenn.Ch.A. 594; 
ee Co. v. Johnson, 2 Tenn.Civ.A. 
324, 

Tex.—Bryant v. Buckner, 2 S.W. 
452, 67 Tex. 107; Thompson v. West- 
brook, 56 Tex. 265; Barrett v. Bar- 
rett, 31 Tex. 844; Fletcher v. Elli- 
son, 1 Tex.Unrep.Cas. 661; Urban v. 
Bagby, (Civ.App.) 286 S.W. 519 [aff 
(Commn.App.) 291 S.W. 537]; Bryan 
v. Texas Life Ins. Co., (Civ.App.) 248 
S.W. 163; Requa v. Joseph, (Civ. 
App.) 225 S.W. 585; City of Houston 
v. Ritchie, (Civ.App.) 191 S.W. 362; 
Rushing v. Lanier, 111 S.W. 1089, 51 
Tex.Civ.App. 278; La Pice v. Cadden- 
head, 53 S.W. 66, 21 Tex.Civ.App. 
363; Johnson vy. Dyer, 47 S.W. 727, 
19 Tex.Civ.App. 602; Robertson v. 
McClay, 48 S.W. 35, 19 Tex.Civ.App. 
513. See also Watson v. Chalk, 11 
Tex. 89 (holding that a deed prior to 
any registration law, and which is a 
notarial act, will be postponed to a 
deed to an innocent purchaser with- 
out notice, recorded before it). 

Va.—Preston’s Adm’r v. Nash, 75 
Va. 949; Massie v. Greenhow’s Adm’r, 
ae aburecrl. 200. 


Wash.—Rehm v. Reilly, 297 P. 147, 


161 Wash. 418, 74 A.L.R. 350; Thom- 
as v. West & Wheeler, 116 P. 1074, 
64 Wash. 344; Swanstrom v. Wash- 
ington Trust Co., 83 P. 1112, 41 Wash. 
561. 

W.Va.—Williamson y. Wayland Oil 
& Gas Co., 92 S.E. 424, 79 W.Va. 754; 
Marshall v. McDermitt, 90 S.E. 
79 W.Va. 245, L.R.A‘1917C 883; 
lin v. Ohio River R. Co., 80 S.E. 145, 
73 W.Va. 166, L.R.A.1916B 653, Ann. 
Cas.1916D. 1183. 

Wis.—McDonald y. Sullivan, 116 N. 
W.-10;.135 Wis., 361. 


Ont.—Whitely v. Richards, 48 Ont. 


L. 537; Re McKinley & McCullough, 
46 Ont.L. 535. 
[a] Rule applied: As to: (1) 


documents relating to Mexican land 
grants (Yeast v. Pru, 292 F. 598); 
(2) agreement recognizing owner- 
ship (Rudolph Wurlitzer Co. y. State 
Bank of Chicago, 124 N.E. 844, 290 
Ill. 72); (3) unrecorded conveyance 
of an easement for a way (Pollard v. 
Rebman, 124 P. 235, 162 Cal. 633; Du- 
lin v. Ohio River R. Co., 80 S.B. 145, 
73 W.Va. 166, L.R.A.1916B 653, Ann. 
Cas.1916D 1183); (4) unrecorded as- 
signment of contract to sell (Bailey 
State Bank y. Heinse, 160 N.W. 903, 
178 Iowa 1203); (5) unrecorded as- 
signment of mortgage (Watts v. Lun- 
deen, 206 N.W. 444, 165 Minn. 300). 
As between: (6) unrecorded quit- 
claim deed and subsequent quitclaim 
deed from the same grantor (Ennis 
Vv. Tucker, 96 P. 140,.78 Kan. \55,:130 
Am.S.R. 352); (7) unrecorded lease 
and executory contract (Keith v. Az- 
tec Land & Cattle Co., 193 P. 535, 21 
Ariz. 634); (8) unrecorded contract 


for sale under which purchaser has 
not been in actual possession and val- 
id oil and gas lease (Doctor v. Muske- 


gon Oil Corporation, 224 N.W. 398, 
246 Mich. 62). 
[b] Government acquiring land 


registered in individual’s name must 
record its deed or judgment and a 
cautionary notice of judicial proceed- 
ings for the protection against inno- 
cent purchasers. People of Porto 
Rico v. Livingston, 47 F.(2d) 712 
[cert den 52 S.Ct. 23, 284 U.S. 642, 76 
L.Ed. 546]. 


[c] Purchase from  trustee.—A 
purchaser from deceased who held 
the legal title in trust for her mother 
and who had executed an unrecorded 
deed to her mother was entitled to a 
deed from the latter on paying the 
balance of the purchase price. Snow 
v. Kennedy, 286 P. 930, 36 Ariz. 475. 


[d] Purchase from holder of un- 
recorded deed.—Under Rev. L. (1905) 
§ 3357, a subsequent purchaser in 
good faith, whose conveyance is first 
duly recorded, has the title as against 
a prior unrecorded conveyance, al- 
though he purchases from the holder 
of an unrecorded deed and files it for 
record with that to himself. Quinn 
ae i aay 135 N.W. 1000, 117 Minn. 

78. 


[e] Substitution of grantee in 
deed.—(1) Where the name of the 
grantee was erased, and the name of 
a different grantee inserted after ex- 
ecution of a deed, and without resign- 
ing by the grantor, the deed to the 
original grantee, never having been 
recorded, could not, under Gen. L. c 
183 § 4, avail against the duly record- 
ed deed to the substituted grantee 
(Long v. Lowrey, 137 N.B. 634, 243 
Mass. 414); (2) and so, where plain- 
tiff had a deed to him changed after 
it was delivered to him, by erasing 
his name and inserting that of his son 
as grantee, and the deed as changed 
was then recorded, defendant pur- 
chasing from the son is within the 
protection of Code [1907] § 3383, de- 
claring a deed inoperative and void as 
to purchasers for value, without no- 
tice, unless it has been recorded be- 
fore the accrual of the right of such 
purchasers (Lawrence v. Williams, 60 
So. 889, 179 Ala. 596). 


[f] Contract of sale.—The princi- 
ple that one dealing with Louisiana 
lands may fully rely on the public 
record applies with equal force in 
favor of one acquiring a real right, 
such as a contract of sale, as of the 
one who buys the legal title itself. 
George v. Manhattan Land & Fruit 
Corso h.(20)n 285 


[g] Infants claiming under un- 
recorded deed are affected by a re- 
cording statute, as much so as though 
they are in all respects sui juris, and 
they cannot prevail against a bona 
fide purchaser for value. Holly v. 
Dinkins, 80 So. 861, 202 Ala. 477: Car- 
rier v. Kavanaugh, 247 S.W. 1107, 198 


Ky. 25; Bryan v. Texas Life Ins. Co., 
(Tex.Civ.App.) 248 S.W. 163. 


[h] In Manitoba the Registry Act 
does not protect as against a prior 
unrecorded conveyance to the crown. 
Pulkrabek v. Russell, 18 Man. 26. 


Right of purchaser to rely on rec- 
ord generally see supra § 970. 


Effect of notice of prior unrecorded 
conveyance see infra § 1040. 


17. Eaton v. Doub, 128 S.E. 494, 
190 N.C. 14, 40 A.L.R. 273; Roberts 
v. Massey, 116 S.E. 407, 185 N.C. 164; 
Pritchard v. Williams, 95 S.B. 570, 
LTD IN. Cre ol 9, 


18. Edwards v. Walker, 
773, 15 La.App. 664. 


19. Heard vy. Bowen, 
App.) 184 S.W. 234. 


20. Heard v. Bowen, supra. 
21. Winters v. Powell, 61 So. 96, 
180 Ala. 425, 


22. Van Eepoel Real Estate Co. v. 
Sarasota Milk Co., 120 So. 841, 129 So. 
892, 100 Fla. 434, 438, 456 [foll Hub 
Supply Co. v. Dunedin Real Estate 
Co., 129 So. 904, 100 Fla. 471]; Rabin- 
owitz v. Houk, 129 So. 501, 100 Fla. 
44> Miller iv.) Berry, 82. So. “764, 78 
Fla. 98; Hunter v. State Bank of 
Florida, 61 So. 497, 65 Fla. 202. 


23. Wolf v. Brown, 44 S.W. 133, 
142 Mo. 612. 


[a] Thus Rey. St. (1889) § 8899, 
which provided that a copy of every 
will devising lands should be record- 
ed in the county where the land was 
situated, being directory merely, the 
failure to record a will devising land, 
as required, does not validate the title 
of one claiming by mesne conveyanec- 
es from the original purchaser at a 
tax sale under a judgment void be- 
cause rendered against the testator 
after his death. Wolf v. Brown, 44 
S.W. 733, 1142 Mo. 612. 


24. Van Hepoel Real Estate Co. v. 
Sarasota Milk Co., 120 So. 841, 129 
So. 892, 100 Fla. 434, 438, 456 [foll 
Hub Supply Co. v. Dunedin Real Es- 
tate Co., 129 So. 904, 100 Fla. 471]: 
Rabinowitz v. Houk, 129 So. 501, 100 
Fla. 44; Miller vy. Berry, 82 So. 764, 
78 Fla. 98; Hunter v. State Bank of 
Florida, 61 So. 497, 65 Fla. 202. 


25. Krause v. Hullar, 240 N.Y.S. 
61, 135 Mise. 837. 

[a] Rule applied as against the 
mortgagor’s wife where the mortga- 
gee assigned a mortgage, and the 
mortgagor married, conveying the 
property to a third party, who recon- 
veyed to the mortgagor and wife as 
tenants by entirety, and thereafter 
the assignee executed and recorded 


132 So. 
(Tex.Civ. 


‘a Satisfaction, which was intended as 


an assignment to the mortgagee, and 
the mortgagor died. Krause v. Hul- 
lar, 240 N.Y.S. 61, 185 Misc. 837. 


26. Rabinowitz v. Keefer, 132 So. 
297, 100 Fla. 1723; Van Eepoel Real 
astate Co. v. Sarasota Milk Co., 120 
So. 841, 129 So. 892, 100 Fla, 434, 438, 
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the consequent loss, rather than one who in good 
faith takes property relying on the record.27 


Failure to record decree. Under a statute requir- 
ing a decree affecting land to be recorded as a con- 
dition to its having the effect of a deed, a person 
asserting title under an unrecorded decree affecting 
land is in the same position as one holding under 
an unrecorded deed, and cannot successfully dispute 


the title of another holding under a prior unrecord- 
edudeed.22 


[§ 1007] (bb) Presumptions. It is the policy of 
the law that all matters affecting the title to land 
shall be placed on record, and, where an intending 
purchaser finds nothing on record to indicate an 
adverse claim, and has no notice of any facts suffi- 
cient to put him on inquiry as to mattérs not of 
record, he has the right to presume that there is 
no adverse claim.?° So, when the time after a sher- 
iff’s sale in which a sheriff’s deed can be taken out 
has passed by, and no sheriff’s deed is recorded, a 
presumption is raised that none has been executed, 
and a buyer is not chargeable with notice of rights 
erowing out of the sheriff’s sale.?° 


[§ 1008] (cc) Necessity of Prior Record of Sub- 
sequent Conveyance. Where the statute does not 


456 [foll Hub Supply Co. v. Dunedin 
Real Estate Co., 129 So. 904, 100 Fla. 
471]; Rabinowitz v. Houk, 129 So. 
501, 100 Fla. 44; Hunter v. State 
Bank of Florida, 61 So. 497, 65 Fla. 
202; Doctor v. Muskegon Oil Corpo- 
ration, 224 N.W. 398, 246 Mich. 62; 
Noe v. Smith, 169 P, 1108, 67 OKl. 
TA L.R.A.1918C 435. 


27. Van Eepoel Real Estate Co. 
v. Sarasota Milk Co., 120 So. 841, 129 
So. 892, 100 Fla. 434, 438, 456 [foll 
Hub Supply Co. v. Dunedin Real EHs- 
tate Co., 129 So. 904, 100 Fla. 471]; 
Rabinowitz v. Houk, 129 So. 501, 100 
Fla. 44. 


28. Temple v. Osburn, 106 P. 16, 


B0so, aloo weal. 
522. 


94 Ga, 640. 


ete) Cony OS es 


Kan. 133. 


491; 
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359, 


Ga.—Wadley Lumber Co. v. Lott, 
60 S.B. 836, 130 Ga. 135; 
Frey, 42 S.E. 79, 115 Ga. 662; 
v. American Inv., etc., Co., 21 S.H. 897, 


Idaho.—Swank v. Sweetwater Irr., 
297, 15° Idaho: 353; 
Froman v. Madden, 88 P. 894, 13 Idaho> 
138. 


Kan.—Hutchinson y. Harttmann, 15 


Mass.—Earle v. Fiske, 
McMechan y. Griffing, 
149, 15. Am, Dy 1198: 
16 Mass. 406, 8 Am.D. 144; 


[§§ 1006-1009 


require a prior registration of the subsequent deed 
in order to give it priority, such prior registration is 
unnecessary ;*+ but unrecorded deeds are frequently 
declared to be fraudulent and void as regards sub- 
sequent purchasers only when such subsequent deed 
is recorded before the first deed;#2 and a junior 
conveyance registered does not take precedence of 
a prior unregistered deed where the act under which 
the former conveyance was registered was not in 


.forece when the registration was made, the land hav- 


ing been brought within the territory of a new 
state, and the provisions of the act never having 
been taken up in such state.*? Prior registration of 
a subsequent deed does not, however, avoid the earli- 
er deed as of a time prior to-the execution of the 
later.?4 


Prior registration secured by fraud. A prior deed, 
which has been prevented from being recorded by 
the fraud of the grantor under a subsequent deed, 
will, when recorded, prevail against such later deed, 
although the subsequent deed was first recorded.®° 


[§ 1009] bb. Who Constitute Bona Fide Purchas- 
ers?°—-(aa) In General. Protection of recording 
acts is limited to subsequent bona fide purchasers?? 


Sr hay ELAN 34. Strong v. Dollner, 4 N.Y.Super. 
444, 3 Code Rep. 208. 

[a] Rule applied.—The prior reg- 
istration does not transfer to such 
subsequent purchaser rights in re- 
spect of the property against third 
persons, which were vested in the 
owner holding under the unrecorded 
deed, prior to the execution of the 
subsequent conveyance. Strong v. 
eae 4 N.Y.Super. 444, 3 Code Rep. 


Lindley v. 
Holder 


35. St. Andrews v. Lockwood, 2 
103 Mass. Root (Conn.) 239. 


3 Pick. 36. Elements of bona fide purchase 
Trull v. Bigelow, | Senerally see supra §§ 906-936. 


Norcross 


= 37. Ala.—Tutwiler v. Montgom- 
pees a 3 Berwick 160 P.|. Widgery, 2 Mass. 506. ery KTS ales ee 

! A er x : ¢ ; ad 
646, 27 CaL App. 493; Walker v. Michi; omit v. Williams, 6 N.W. Ind.—Runyan v. McClellan, 24 Ind. 
Spence, 134 So. 271, 16 La.App. 317; | 662, 44 Mich. 240. 165. 


Pyles v. Brown, 42 A. 11, 189 Pa. 164, 
69 Am.S.R. 794; Anderson v. Brown, 
(Tex.Civ.App.) 278 S.W. 885; Drumm 
Commission Co. v. Core, 105 S.W. 843, 
47 Tex.Civ.App. 216, 


Right to rely on record generally 
see supra § 970. 


30. Stokes v. Riley, 
69. 


31. U.S.—Steele’s Lessee v. Spenc- 
en, We Pet... 552567 Wi Wids 259. 


Ky.—Rouse’s Adm’r v. McDonald, 
262 S.W. 1085, 203 Ky. 702; Rouse v. 
Craig Realty Co., 262 S.W. 1083, 203 
Ky. 697. 


Miss.—Owen v. Potts, 115 So. 336, 
149 Miss. 205; Craig v.‘Osborn, 98 
So. 598, 134 Miss. 323. 


Neb.—Kime v. Krenek, 143 N.W. 
473, 94 Neb. 395. 


S.C.—Turpin v. Sudduth, 
245, 306, 538 S.C. 295. 


Tex.—Matthews v. Houston Oil Co., 
(Tex.Civ.App.) 299 S.W. 450. But see 
Rodgers v. Burchard, 84 Tex. 441, 7 
Am.R. 283 (stating that a subsequent 
deed which has been duly recorded 
will take precedence of a prior unre- 
corded deed). 


Wash.—Swanstrom v. Washington 
Trust Co., 83 P. 1112, 41 Wash. 561. 


32. Cal.—Smith v. Bangham, 104 


GULL INGE: 


31 S.E. 


Minn.—Errett v. Wheeler, 123 N.W. 
414, 109 Minn. 157, 26 L.R.A.N.S. 816. 


Mo.—Hays v. Pumphrey, 125 S.W. 
1109, 226 Mo. 119; Strong v. Why- 
bark, 102 S.W. 968, 204 Mo. 341, 12 
LR AUN. S 240, 120 Am.8.R. 710; Hin- 
stein v. Holladay-Klotz Land, etce., 
Co., 111 S.W. 859, 182 Mo.App. 82. 


N.J.—Den ex dem Read vy. Richman, 
13 N.J.Law 43. 


N.Y.—Wood v. Chapin, 13 N.Y.-509, 
67 Am.D. 62; Baecht v. Hevesy, 101 
N.Y.S. 413, 115 App.Div. 509; Strong 
v. Dollner, 4 N.Y.Super. 444) 3 Code 
Rep. 208; Jackson v. Hubbard, INCGai 
on Jackson v. Campbell, 19 Johns. 


N.C.—McLean v. 
490, 152 N.C. 266. 


Or.—Meacham v. Stewart, 24 P. 241, 
he 285; Moore v. Thomas, af Or. 


Tenn.—Rogers v. Wheaton, 13 S.w. 
689, 88 Tenn. 665. 


Wash.—Kroetch v. Hinnenkamp, i8 
P.(2d) 491. 


Wis.—Fallass vy. Pierce, 
ae 


Leitch, 67 S.E. 


30 Wis. 


Priority of record generally see su- 
pra § 984. 

33. Love v. Simm’s Lessee, 9 
Wheat. (U.S.) 515, 6 L.Ed. 149. 


Iowa.—Noyes v. Crawford, 91 N.W. 
799, 118 Iowa 15, 96 Am.S.R. 363. 


Kan.—Edwards y. Myers, 273 P. 
468, 127 Kan. 221. 


La.—Burns v. Jolley, 95 So. 648, 152 
ae 212; Buie v. Doyal, 10 La. ‘Ann. 


Pa.—Detwiler 
Super. 189; 
Dist. 528. 

Tex.—Waggoner v. Dodson, 73 S.W. 
Bil”, 96 Tex.9415,. 


Va.—Blizzard vy. Salyer, 
454, 125 Va. 604. 


[a] WNotice afforded by purchas- 
er’s deed.—Where a deed to defend- 
ant’s grantor from the common 
source recited that the grantor had 
heretofore made and delivered his 
deed to the property in controversy, 
and that he was informed it had been 
lost, for which reason he executed the 
deed in question, but failed to recite 
to whom such alleged lost deed had 
been executed, it could not be pre- 
sumed that it! had been executed to 
the grantee in the subsequent deed, 
and hence the latter and persons 
claiming under him were charged 
with notice that at the time of exe- 
euting it the grantor had no title to 
the land. Waggoner v. Dodson, 73 S. 
W. 517, 96 Tex. 415. 


v. Coldren, 101 Pa, 
Rosa v. Hummel, 24 Pa. 


100 S.E. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1009] 


or mortgagees** of the same property,?? from the 
same grantor,*® by a valid conveyance.*! 
fide purchasers” means purchasers without notice? 
Bad faith 
to be imputed to a purchaser merely because an 
examination of the records would have disclosed 
The protection of 


for valuable consideration.*® 


a defect in the vendor’s title,44 


[b] In New Mexico Comp. L. 
(1897) §§ 3953, 3954, 3955, render an 
unrecorded conveyance invalid only 
as to subsequent purchasers and 
mortgagees in good faith and without 
notice of such unrecorded convey- 
ance. Chetham-Strode v. Blake, 142 
P. 1130, 19 N.M. 335. 


To whom record is notice see su- 
pra § 970. 

38. Detwiler v. Coldren, 
Super. 189. 


TOL ra. 


39. Ky.—Davidson vy. Jenkins, 113 
S.W.. 901. 

Mich.—Eaton vy. Trowbridge, 38 
Mich. 454. 

Minn.—Marshall v. Roberts, 18 


Minn. 405, 10 Am.R. 201. 


N.Y.—Campbell v. Vedder, 1 Abb. 
Dec. 295, 3 Keyes 174. 


Va.—McNamara Syndicate v. Boyd, 
70 S.E. 694, 112 Va. 145; Harman v. 
Oberdorfer, 33 Gratt. (74 Va.) 497. 


W.Va.—Renick v. Ludington, 20 W. 
Var\5 12. 


Wis.—Fallass y. Pierce, 30 Wis. 
443. 


[a] Deed of grantor’s remaining 
interest.—(1) A deed of the grantor’s 
“now remaining” interest in certain 
Jands does not affect a prior unre- 
corded conveyance, because it is not 
a second conveyance of anything pre- 
viously conveyed; the deeds may 
stand together. Haton v. Trowbridge, 
388 Mich. 454. (2) So, when the sec- 
ond purchaser obtains by his quit- 
claim deed only what his grantor had 
(his grantor’s right, title, and inter- 
est) at the time when such deed was 
made, he is not a purchaser of the 
same real estate, or any part thereof, 
which his grantor had _ previously 
conveyed away, and therefore no 
longer has. Marshall v. Roberts, 18 
Minn. 405, 10 Am.R. 201. (3) Where 
a corporation executed a deed to de- 
fendant’s grantor of “all the lots re- 
maining unsold’? embraced in a plat, 
such deed did not convey lots which 
the corporation had previously sold 
by deeds not recorded until after rec- 
ord of the conveyance to defendant’s 
grantor. McNamara Syndicate v. 
Boyd, 70 S.E. 694, 112 Va. 145. (4) 
In such case, where certain of the 
lots, including lots which had been 
previously sold by the corporation to 
plaintiff under a deed not recorded, 
were thereafter conveyed to defend- 
ant, defendant was put on inquiry by 
the deed from its grantor, and was 
not therefore protected by the record- 
ing acts as to the lots previously sold 
to plaintiff. -McNamara Syndicate v. 
Boyd, supra. 

40. U.S.—Memphis Land, ete., Co. 
Vent Ord. 58 “Bey 452, 17. C.CsA, 304: 


Ala.—Winters v. Powell, 61 So. 96, 
180 Ala. 425. 

Cal.—Garber v. Gianella, 33 P. 458, 
98 Cal. 527; Long v. Dollarhide, 24 
Cal. 218. 

Colo.—Brackett v. McClure, 135 P. 
1110, 24 Colo.App. 524; Carroll v. Kit 
Carson Land Co., 133 P. 148, 24 Colo. 
App. 217. 

Ga.—Latham vy. Inman, 15 S.E. 8, 
88 Ga. 505; Murphy v. Peabody, 63 
Ga. 522. 

Iowa.—Noyes v. Crawford, 91 N.W. 
799, 118 lowa~ 165, 96~ Am‘:S'R. 363; 
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“Bona 


is not | conveyances.*® 


Rankin v. Miller, 43 Iowa 11. 


Mich.—Smith v. Williams, 6 N.W. 
662, 44 Mich. 240. 


Miss.—Sessions y. Doe 
Reynolds, 15 Miss. 130. 


N.D.—Baird v. Stubbins, 226 N.W. 
529, 58 N.D. 351, 65 A.L.R. 1009. 


Tex.—Rodgers v. Burchard, 34 Tex. 
Gat a Aim. Re 283.15 


Wis.—Fallass v. Pierce, 
443. 


“The subsequent purchasers of 
whom the statute speaks and whom it 
intends to protect are those who 
claim title under the same grantor 
as those against whom its protection 


ex dem 


30 Was; 


is afforded.”. Winters vy. Powell, 61 
So. 96, 99, 180 Ala. 425. 
[a] Independent  title.—(1) No 


protection is intended against an in- 
dependent title, distinct from that on 
which the recorded deed is based. 
Memphis Land, etc., Co. v. Ford, 58 
EB. 452, 7 C.C.A.°304;° Garber v. Gia- 
nella, 33 P. 458, 98 Cal. 527; Rankin 
v. Miller, 43 Iowa 11. (2) So, under 
Rev. St. (1908) § 694, and Code Civ. 
Proc. § 38, a judgment quieting the 
title of the holder of a tax deed as 
against a former owner was not bind- 
ing on a purchaser from such owner 
whose deed was executed before, but 
recorded after, the institution of the 
suit to quiet title. Brackett v. Mc- 
Clure, 135 P. 1110, 24 Colo.App. 524; 
Carroll v. Kit Carson Land Co., 133 
P. 148, 24 Colo.App. 217. 


41. Braddy & Hale Fishery Co. v. 
Thomas, 112 So. 55, 93 Fla. 326; 
Chase vy. Kaynor, 43 N.W. 269, 78 Iowa 
449; Garner v. Risinger, 81 S.W. 343, 
35 Tex.Civ.App. 378. 


[a] Thus (1) the failure to record 
a deed does not validate an adverse 
title which is absolutely void. Chase 
v. Kaynor, 43 N.W. 269, 78 Iowa 449, 
(2) A purchaser from the grantee in 
a deed which has never been deliver- 
ed or placed on record by the grantors 
is not entitled to protection as an in- 
nocent purchaser. Garner y. Rising- 
en, (Sl SW. 348,36, Lex. Civ. App, | 378. 


42. La.—Heirs of Dohan v. Mur- 
dock, 6 So. 131, 41 La.Ann. 494. 


Neb.—McParland v. Peters, 128 N. 
W. 523, 87 Neb. 829; Dundee Realty 
Co. v. Leavitt, 127 N.W. 1057, 87 Neb. 
TALS 30 LAR WAGN Ss 3i890° 


Tenn.—Wilkins vy. McCorkle, 80 S. 
W. 834, 112 Tenn, 688. 


Tex.—Davidson vy. Ryle, 124 S.W. 
616, 125 S.W. 881, 103 Tex. 209. 


Wash.—Sengfelder v. Hill, 58 P. 
250, 21 Wash. 371. 


Wis.—Fallass y. Pierce, 30 Wis. 
3 


[a] “Good faith,” which will sus- 
tain conveyance (1) of the subse- 
quent purchaser and enable him to 
transmit a valid title to his grantees, 
or the want of it, or that bad faith, 
which will avoid such conveyance, 
originates, the former, in absence of 
any knowledge or information on his 
part as to the execution and delivery 
of the prior conveyance, and the lat- 
ter, in the presence of such knowledge 
or information, and the possession 
thereof by him at the time of his pur- 
chase. Fallass v. Pierce, 30 Wis. 
443. (2) Under the laws of Louisi- 
ana, the essential conditions of good 
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the acts is not, however, confined to a subsequent 
purchaser immediately from the same grantor, but 
applies to one who takes from him through mesne 
Thus it is held that a bona fide pur- 
chaser from an heir takes the estate as against the 
holder of an unrecorded deed*® or against the holder 


faith in a possessor under a defective 
title are that he was ignorant of the 
defects which vitiated his title, and 
that he had just reason to believe that 
he was acquiring a good title. Heirs 
of Dohan v. Murdock, 6 So. 131, 41 
La.Ann. 494. 


43. Rehm v. Reilly, 297 P. 147, 161 
Wash, 418, 74 A.L.R. 350. 


Necessity of consideration general- 
ly see supra § 923. 


44. Delouche v. Rosenthal, 78 So. 
970, 143 La. 581, 


Duty to examine record generally 
see supra § 969. 

45. Memphis Land, etc, Co. v. 
Ford, 58 F. 452, 7 C.C.A. 304; Lantzy 
v. Swango, 288 S.W. 315, 216 Ky. 547; 
Dillingham v. Bolt, 37 N.Y. 198, 4 
AbDD:PENe Si 2205 4° “Transer Aes nor 
Hooker v. Pierce, 2 Hill (N.Y.) 650; 
Fallass v. Pierce, 30 Wis. 443. 

46. U.S.—Lee v. Wysong, 128 F. 
833, 63 C.C.A. 483; Memphis Land, 
ele.) Coy V1. Nord, bSimhaed jon vic Cl@rAs 
304. 

Ill.—Bowen y. Prout, 52 Ill. 354; 
Rupert v. Mark, 15 Ill. 540; Kennedy 
v. Northup, 15 Ill. 148. 

Ind.—Meikel yv. Borders, 29 N.E. 29, 
129 Ind. 529. 


Iowa.—McClure v. Tallman, 30 
Iowa 515. 

Mass.—Harle v. Fiske, 103 Mass. 
491. 


Mich.—Durand First Nat. Bank v. 
Philpotts, 119 N.W. 1, 155 Mich. 331; 
ees v. Berry, 3 N.W. 924, 42 Mich. 

76. 


Minn.—Welch v. Ketchum, 51 N.W. 
1138, 48 Minn. 241. 


Miss.—Reddoch v. Williams, 92 So. 
831, 129 Miss. 706. 

Mo.—Bailey v. Winn, 12 S.W. 1045, 
101 Mo. 649; Youngblood v. Vastine, 
46 Mo. 239, 2 Am.R. 509. 
peel dae eS a v. Bean, 6 N.H. 
R.I.—Harris v. Arnold, 1 R.I. 125. 
Tenn.—McCulloch vy. Endaly, 3 
Yerg. 345. 

Tex.—Holmes vy. Johns, 56 Tex. 41; 
Taylor v. Harrison, 47 Tex. 454, 459, 


26 Am.R. 304 [discussing and lim 
Rogers v. Burchard, 34 Tex. 441, 7 
Am.R. 283 (contra)]; Vaughan vy. 


Greer, 38 Tex. 530; Keenon v. Burk- 
hardt, (Civ.App.) 162 S.W. 483; Mer- 
rill v. Bradley, 121 S.W. 561, 52 Tex. 
Civ.App. 527 [certified questions an- 
Swered 119 S.W. 297, 102 Tex. 481]; 
Clark v. Hoover, 110 S.W. 792, 51 Tex. 
Civ.App. 181. 


[a] In Connecticut (1) the rule of 
the text was upheld in an early case 
in chancery. Cressey v. Phelps, 2 
Root 420. (2) Under the statute re- 
quiring all deeds and mortgages to 
be recorded at length and providing 
that no deed shall be good against 
any person but the grantor or gran- 
tors and their heirs unless so record- 
ed, however, protection was denied to 
a bona fide purchaser from an heir, 
Hill v. Meeker, 24 Conn. 211. 


{[b] In Georgia (1) under the act 
of Dec. 25, 1837, applying, by its 
terms, only to cases where two or 


more deeds shall be executed by the 
“same person or persons” for the 
Same premises, a purchaser from an 
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of a title bond?? from the ancestor; and the rule has 
been appled to support a conveyance between the 
heirs,** although there is authority to the contrary.*® 
So a conveyance by an executor or administrator,®° or 
a widow as a survivor of the community,*! is good as 
against a prior unrecorded deed from deceased; and, 
under statutes existing in some jurisdictions, a bona 
fide purchaser from an heir is protected against a de- 
vise made by the ancestor in an unrecorded will.°? 
The recording acts afford no protection to parties to 
the unrecorded transaction.®* A lessee in possession 
of a mining claim under an agreement to work it con- 
tinuously and pay over to the lessor a percentage 

of the minerals is a purchaser for a valuable con- 
sideration within the protection of the recording 
acts;°4 but a person who commences a suit against 
the holder of a legal title does not occupy the po- 
sition of a purchaser,®> and neither does a pur- 
chaser of a title wholly dependent on adverse pos- 
session.©® It is not necessary, in order to protect 
the purchaser under the recording act, that he 
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should have acquired a good title;°* it is sufficient 
if he acquired a title which would have been good 
if the unrecorded conveyance had never been exe- 


_ euted.®§ 


[§ 1010] (bb) Purchaser without Notice from 
Grantor with Notice. A purchaser of land for a 
valuable consideration and without notice takes a 
good title, although his vendor is chargeable with 
notice of an outstanding unrecorded title.®® So, 
the fact that intermediate recorded deeds were sim- 
ulations does not affect the rights between innocent 
holders of recorded deeds as against the holder of an 
unrecorded deed.°° 


[§ 1011] (11) Possession of Property*—(a) In 
General. Except in so far as the rule is, or at times 
has been, varied by statute in particular jurisdic- 
tions,®* possession of real estate by a person other 
than the vendor is constructive notice to the pur- 
chaser, of the right, title, interest, or claim of the 
possessor. °? Such notice is the same, in effect, as 


heir is not protected against a prior 
unrecorded deed from the ancestor. 
Webb v. Doe ex dem. Wilcher, 33 Ga. 
565. See Dodge v. Briggs, 27 F. 160 
(construing Ga. Code § 2705 to same 
effect). (2) A contrary holding was 
made after passage of the Registry 
Act of 1889 without specifically re- 
ferring to that act (Holder v. Ameri- 
can Investment Co., 21 S.E. 897, 94 
Ga. 640), (3) but in a later case ma- 
terially different as to facts it was 
said that the act of 1889 did not 
change the earlier rule (Henderson 
v. Armstrong, 58 S.E. 624, 128 Ga. 
804). 


[ec] In Kentucky (1) prior to the 
act of Febr. 10, 1858 (1 Stan. Rev. St. 
286), the protection afforded by the 
recording act against an unrecorded 
deed extended only to purchasers 
from the grantor himself, and not to 
purchasers from his heirs or devisees. 
Harlan’s Heirs v. Seaton’s Heirs, 18 
B.Mon. 312; Hancock v. Beverly’s 
Heirs, 6 B.Mon. 531; Ralls v. Graham, 
4 TB Mon, 12:0.) «¢2))) Buty this! act 
expressly extended protection to pur- 
chasers from heirs or devisees. Do- 
zier v. Barnett, 13 Bush 457. 


47. Sword v. Cline, 192 S.W. 642, 
174 Ky. 598. 


48. Bowen v. Prout, 52 Ill. 354. 


fa] Thus, where an heir exchang- 
es his interest in certain tracts of 


land for the interests of his coheirs, , 


he will be protected as to the lands 
acquired from his coheirs as against 
a prior unrecorded conveyance from 
his ancestor of which he had no no- 
tice. Bowen v. Prout, 52 Ill. 354. 


49. Bailey v. Winn, 12 S.W. 1045, 
101 Mo. 649. 


[a] Thus a deed from a widow to 
the heirs of her deceased husband 
will not prevail as against a sheriff's 
deed to plaintiff, executed during the 
life of the husband, although not re- 
corded until after the execution of 
the deed from the widow to the heirs. 
Bailey v. Winn, 12 S.W. 1045, 101 Mo. 
649. 


50. Stewart v. Mathews, 19 Fla. 
752; Emerson y. Ross’ Hx’x, 17 Fla. 
122; Rowe v. Henderson Naval Stores 
Const “Sthe 17189 "Ga, ots. 

[a] In Georgia (1) the rule of the 
text was followed in an early case 
(Tucker v. Harris, 13 Ga. 1, 58 Am.D. 
488), (2) but it was subsequently de- 


cided that a deed from the executor 
taken by the vendee for value and 
without notice of a deed to the same 
land by the testator, although record- 
ed first, does not obtain priority over 
the senior conveyance (J. C. McCas- 
kill & Co. v. Stearns, 74 S.E. 1032, 
138 Ga.71123), (3) the court in’ this 
case relying on a decision holding 
that a subsequent conveyance by the 
heir takes no precedence over a pre- 
vious conveyance from the ancestor 
notwithstanding the later one was 


first recorded (Henderson vy. Arm- 
strong, 58 S.E. 624, 128 Ga. 804). 
51. Morris v. Meek, 57 Tex. 385. 


52. See statutory provisions; and 


case infra this note. 


[a] In New York, under the provi- 
sion of 1 Rev. St. p 749 § 3, which 
provides that the title of a bona fide 
purchaser, for a valuable considera- 
tion from the heirs at law of a person 
who died seized of real estate, shall 
not be defeated or impaired by a de- 
vise by such person of the real es- 
tate so purchased, unless the will con- 
taining the devise shall have been 
duly proved or recorded within four 
years after the death of the testator, 
except, among other things, where it 
appears that the will has been con- 
cealed by the heirs or some one of 
them, the exception does not apply 
where the devisees or some one of 
them have knowledge and possession 
of the will, and it is taken from such 
possession clandestinely by an heir 
and secreted or destroyed. Cole v. 
Gourlay, 79 N.Y. 527 [aff 9 Hun 493], 


53. Latter & Blum y. Ansell-Lap- 
ae Stores Co., 129 So. 217, 170 La. 
26. 


54. Waskey v. Chambers, 32 S.Ct. 
597, 224 U.S, 564, 56 L.Ed. 885, Ann. 
Cas.1913D) 998 [revi a2 Be. 73, 96 GC. 
C.A. 561, 24 L.R.A-N:S. 879, 18 Ann. 
Cas. 1096]. 


55. Noyes v. Crawford, 91 N.W. 
799, 118 Tawa 15,°96 Am.S.R. 363. 


56. Armijo v. Armijo, 13 P. 92, 4 
N.M. 133; Bleidorn v. Pilot Mountain 
Coal, ete., Co., 15 S.W. 737, 89 Tenn. 
166, 204. 


57. Sills v. Lawson, 
133 sind ast: 
58. Sills v. Lawson, supra. 


59. Ga.—klLee vy. Cato, 27 Ga. 637, 
73 Am.D. 746; Truluck v. Peeples, 3 


32 N.E. 875, 


*By STANLEY A. HACKETT (§§ 1011-1036). 


Ga. 446. 
Ind.—Dawkins v. 
164. 
Me.-—Brackett v. Ridlon, 54 Me. 
426; Pierce v. Faunce, 47 Me. 507. 
Mass.—tTrull v. Bigelow, 16 Mass. 
406, 8 Am.D. 144; Connecticut v. 
Bradish, 14 Mass. 296. 
Miss.—Simmons  v. 
So. 829, 152 Miss. 428. 
N.Y.—Slattery v. Schwannecke, 23 
NB 922, 118) Nuys 5439 “Woodman 
Chapin, 13 N.Y. 509, 67 Am.D. 62. 


Pa. ree DS v. Stroup, 17 A. 220, 1 
Mon. 517 


Tb“ Moore v. Curry, 36-Tex. 668. 

Notice to vendor as imputable to 
purchaser generally see infra § 1031. 

60. Howard v. Coyle, 111 So. 697, 
163) La. 257. 


61. U.S.—Savannah Timber Co. v. 
Deer Island Lumber Co., 258 F. 777 
(South Carolina statute). 

Iowa.—Miller v. Bradford, 12 Iowa 
Mee Hopping v. Burnam, 2 Greene 


Kions, 53 Ind. 


Dantzler, 118 


Mass.—Dooley vy. Wolcott, 4 Allen 
406; Mara vy. Pierce, 9 Gray 306; Pom- 
roy v. Stevens, 11 Metc. 244; Boynten 
v. Rees, 8 Pick. 329, 19 Am.D. 326. 


Jorn ehalatad nae v. Smith, 2 Mich. 


8.C.—Foster v. Bailey, 64 S.E. 423, 
Sa. Gu ese 


Va.—White v. Lee, 132 S.E. 307, 144 
Va. 593. 

Torrens Law see Registration of 
eS Titles § 135. 


U.S.—Kirby v. Tallmadge, 16 
S.Ct 349, 160 ‘U.S. 379, 40 L.Ed. 463; 
Horback vy. Porter, 14 S.Ct. 1160, 154 
U.S. 549, 18 L.Ed. 30; Noyes v. Hall, 
97 US. 34, 24 L.Ed. "909; Henderson 
v. Wanamaker, 19) VR SO, Zoe C.Owne 
181; Chadwick y. Gulf States Land, 
ete. Co. 74 Be 616.20 | CrC Aw ioGse Van 
Gunden v. Virginia Coal, ete., Co., 52 
Bees38,5 C.CrAe 294.15 ie) Suva Sliney, 
PM he ay, 894; Gum vy. Equitable Trust 
Come F.Cas. No. 5,867, 1 McCrary 51. 


Ala.—Sulzbacher v. Campbell, 121 
So. 706, 219 Ala. 191; Gamble v. Black 
Warrior Coal Cox 55 So. 190, 172 Ala. 
669; Scheuer v. Kelly, 26 So. 4, 121 
Ala. 323; Phillips v. Costley, 40° Ala. 
486; Garrett v. Lyle, 27 Ala. 586; 
Brewer v. Brewer & Logan, 19 Ala. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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481; Harris v. Carter’s Adm’rs, 3 
Stew. 233. 


Ark.—Sproull v. Miles, 102 S.wW. 
204, 82 Ark. 455; Josey v. Davis’ 
Adm’r, 18 S.W. 185, 55 Ark. 318; Tur- 
man v. Bell, 15 S.W. 886, 54 Ark. 273, 
26 Am.St.Rep. 35; Atkinson vy. Ward, 
2eSewe Ut, 47 Ark. 6835 Sisk ay, 0Ale 
mon, 34 Ark. 391; Hardy v. Heard, 
15 Ark. 184. * 


Cal.—Beattie v. Crewdson, 57 P. 
463, 124 Cal. 577; Stonesifer v. Kil- 
burn, 55 P. 587, 122 Cal. 659; Taylor 
v. Central Pac. R. Co., 8 P. 436, 67 Cal. 
615; Killey v. Wilson, 33 Cal. 690; 
Dutton v. Warschauer, 82 Am.D. 765, 
21 Cal. 609; Lestrade v. Barth, 19 
Cal. 660; Havens v. Dale, 18 Cal. 359; 
Woodson v. McCune, 17 Cal. 298; Mor- 
rison v. Wilson, 73 Am.D. 593, 13 Cal. 
pan Partridge v. McKinney, 10 Cal. 
181. 


Canal Zone.—Acebo vy. Garavel, 2 
Canal Zone 12. 


Colo.—Runyan vy. Snyder, 100 P. 
420, 45 Colo. 156. 


Fla.—Tate vy. Pensacola, ete., Land, 
ete:., Co.;, 20 So. 542; 53 Am.S:R.- 251, 
ea 439; McRae v. McMinn, 17 Fla. 
876. 


Ga.—Garbutt & Donovan vy. Mayo, 57 
S.E. 495, 128 Ga. 269,13 L.R.A.N.S. 
58; Bridger v. Exchange Bank, 56 S. 
E. 97, 126 Ga. 821, 115 Am.S.R. 118, 
8 L.R.A.N.S. 463; Austin v. Southern 
Home Bldg., ete., Assoc., 50 S'E. 382, 
122 Ga. 439; Baldwin v. Sherwood, 45 
S.E. 216, 117 Ga. 827; Walker v. Neil, 
45 S.E. 387, 117 Ga. 733; Georgia State 
Bldg., etc., Assoc. v. Faison, 40 S.E. 
760, 114 Ga. 655; Burr v. Toomer, 29 
S.E. 692, 103 Ga. 159; Neal v. Jones, 
28 S.E. 427, 100 Ga. 765; Franklin, 
Reid & Co. v. Newsom, 53 Ga. 580; 
Cogan y. Christie, 48 Ga. 585; Helms 
v. May, 29 Ga. 121; Helms v. O’Ban- 
non, 26 Ga. 132; Wyatt v. Elam, 68 
Am.D, 518, 23 Ga. 201; Wyatt v. Elam, 
19) Ga. 335. 


Ili.—Prouty v. Tilden, 45 N.B. 445, 
164 Ill. 163; Parker v. Shannon, 27 
N.E. 525, 137 Ill. 376; Higgins v. 
White, 8 N.E. 808, 118 Ill. 619 [aff 18 
Ill.App. 480]; Farmers’ Nat. Bank v. 
Sperling, 113 Ill. 273; Haworth v. 
Taylor, 108 Ill. 275; Bartling v. Bra- 
suhn, 102 Ill. 441; Munn vy. Burges, 
70 Ill. 604; Cabeen v. Breckenridge, 
48 Ill. 91; Truesdale v. Ford, 37 Ill. 
210; Aldrich v. Aldrich, 37 Ill. 32; 
Keys v. Test, 33 Ill. 316; Brown v. 
Gaffney, 28 Ill. 149; Morrison v. Kel- 
ly, 22 Ill. 609, 74 Am.D. 169; Rupert 
v. Mark, 15 Ill. 540; Davis v. Hopkins, 
15 Ill. 519; Santee v. Day, 111 Dil.App. 
495; Barlow v. Cooper, 109 Ill.App. 
3875; Porter vy. Clark, 23 Ill.App. 567. 


Ind.—Adams v. Betz, 78 N.E. 649, 
167 Ind. 161; Tuttle v. Churchman, 
74 Ind, 311; Glidewell v. Spaugh, 26 
Ind. 319; Crassen v. Swoveland, 22 
Ind. 427; Meni v. Rathbone, 21 Ind. 
454; Campbell v. Brackenridge, 8 
Blackf. 471; Johnston vy. Glancy, 4 
Blackf. 94, 28 Am.D. 45; Rothschild 
v. Leonhard, 71 N.E. 673, 33 Ind.App. 
452; Blair v. Whittaker, 69 N.E. 182, 
31 Ind.App. 664. 

Iowa.—Seberg v. Iowa Trust, etc., 
Bank, 119 N.W. 378, 141 Iowa 99; Zu- 
ber v. Johnson, 79 N.W. 76, 108 Iowa 
273; Lindley v. Martindale, 43 N.W. 
233, 78 Iowa 379; McCleerey v. Wake- 
field, 41 N.W. 210, 76 Iowa 529, 2 L.R. 
A. 529; Buck v. Holt, 37. N.W. 377, 74 
Iowa 294; Sears v. Munson, 23 Iowa 
380; Hubbard v. Long, 20 Iowa 149; 
Suiter vy. Turner, 10 Iowa 517; Moore 
v. Pierson, 6 Iowa 279, 71 Am.D. 409; 
Butch vy. Lash, 4 Iowa 215. 


Kan.—Gray v. Zelmer, 72 P. 228, 66 
Kan. 514; Best v. Stoneback, 17 P. 821i 
39 Kan. 170; Greer v. Higgins, 20 
Kan. 420; Kansas City Inv. Co. vy. 
Fulton, 46 P. 188, 4 Kan.App. 115. 


Ky.—Kentucky Harlan Coal Co. v. 
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Harlan Gas Coal Co., 538 S.W.(2d) 538, 
245 Ky. 234; Horseshoe Coal Co. v. 
Fields, 268 S.W. 1078, 207 Ky. 172; 
Daniel vy. Holtclaw, 169 S.W. 1013, 
160 Ky. 522; Bryant v. Main, 77 S. 
Wicge OS.0 58) 25) pelscy ta eel 242 KHOR LV 
Thompson, 1 Litt. 350, 13 Am.D. 246; 
McGeorge v. Lytle, 7 Ky.L. 526. And 
see Wyatt v. Touvelle, 215 S.W. 418, 
185 Ky. 565 (recognizing rule). 
Me.—Beal v. Gordon, 55 Me. 482; 
Clark yv. Bosworth, 51 Me. 528; 
Hull v. Noble, 40 Me. 459; Hanly v. 
Morse, 32 Me. 287; MeLaughlin v. 
Shepherd, 32 Me. 143, 52 Am.D. 646; 
Hughes v. Wiswell, 8 Me. 94. 


Md.—Duval v. Wilmer, 41 A. 122, 
88 Md. 66; Baynard v. Norris, 46 Am. 
D. 647, 5 Gill 468; Hardy v. Summers, 
32 Am.D. 167, 10 Gill&J. 316. 


Mass.—McMechan vy. Griffing, 3 
Pick. 149, 15 Am.D. 198. 


Mich.—American Cedar & Lumber 
Co. v. Gustin, 210 N.W. 300, 236 Mich. 
351; Kushler v. Weber, 148 N.W. 418, 
182 Mich. 224; Brady vy. Sloman, 120 
N.W. 795, 156 Mich. 423; Howatt v. 
Green, 102 N.W. 734, 139 Mich. 289; 
Banks y. Allen, 86 N.W. 383, 127 Mich. 
80; Holmes v. Deppert, 80 N.W. 1094, 
122 Mich. 275; Oconto Co. v. Lund- 
quist, 77 N.W. 950, 119 Mich. 264: Al- 
len v. Cadwell, 20 N.W. 692, 55 Mich. 
8; Michie v. Ellair, 20 N.W. 564, 54 
Mich. 518; Matteson v. Vaughn, 38 
Mich. 373; Dunks y. Fuller, 32 Mich. 


242; Russell v. Sweezey, 22 Mich. 
235; Woodward y. Clark, 15 Mich. 
104; Rood v. Chapin, Walk. 79. 


Minn.—Pabst yv. Ferch, 147 N.W. 
714, 126 Minn. 58, L.R.A.1915E 882: 
Niles v. Cooper, 107 N.W. 744, 98 
Minn. 39, 13 L.R.A.N.S. 49; Thomp- 
son v. Borg, 95 N.W. 896, 90 Minn. 209; 
Wolf v. Zabel, 46 N.W. 81, 44 Minn. 90: 
Siebert v. Rosser, 24 Minn. 155; Groff 
v. Ramsey, 19 Minn. 44; Morrison vy. 
March, 4 Minn. 422; Seager v. Burns, 
4 Minn. 141; Minor vy. Willoughby & 
Powers, 3 Minn. 225. 


Miss.—Bolton v. Roebuck, 27 So. 
630, 77 Miss. 710; Jones v. Loggins, 
37 Miss. 546; Dixon & Starkey v. Doe 
ex dem. Lacoste, 1 Sm.&M. 70; Jen- 
kins v. Bodley, Sm.&M.Ch. 338. 


Mo.—Squires vy. Kimball, 106 S.W. 
502, 208 Mo. 110; Shaffer v. Detie, 90 
S.W. 131, 191 Mo. 377; Davis v. Wood, 
61 S.W. 695, 161 Mo. 17; Wiggenhorn 
v. Daniels, 50 S.W. 807, 149 Mo. 160, 
Edwards y. Missouri, etc., R. Co., 82 
Mo.App. 96. Contra Beatie v. Butler 
& Fowler, 64 Am.D. 234, 21 Mo. 313; 
Frothingham vy. Stacker, 11 Mo. 77. 


Neb.—McParland y. Peters, 128 N. 
W. 523, 87 Neb. 829; Fall v. Fall, 106 
N.W. 412, 113 N.W. 175, 75 Neb. 104, 
121 Am.S.R. 767; Draper v. Taylor, 
79 N.W. 709, 58 Neb. 787; Pleasants v. 
Blodgett, 58 N.W. 423, 39 Neb. 741, 
42 Am.S.R. 624; Pleasants v. Blodg- 
ett, 49 N.W. 453, 32 Neb. 427; Lipp 
v. South Omaha Land Syndicate, 40 
N.W. 129, 24 Neb. 692. 

N.H.—Stillings v. Stillings, 42 A. 
271, 67 N.H. 584; Patten v. Moore, 32 
N.H. 382; Hadduck v. Wilmarth, 20 
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N.J.—Cox v. Devinney, 47 A. 569, 
60 N.J.Law 389; Roll v. Rea, 12 A. 
905, 50 N.J.Law 264; Brown v. Colum- 
bus, (Ch.) 75 A. 917; Schwoebel v. 
Storrie, 74 A. 969, 76 N.J.Eq. 466; Eng- 
lish v. Rainear, (Ch.) 55 A. 41; At- 
lantic City v. New Auditorium Pier 
Co., 53 A. 99, 63 N.J.Eq. 644; Lathrop 
v. Groton Sav. Bank, 31 N.J.Eq. 273; 


Wanner v. Sisson, 29 N.J.Eq. 141; 
Havens v. Bliss, 26 N.J.Eq. 363; Lo- 
sey v. Simpson, 11 N.J.Eq. 246; 


Holmes vy. Stout, 10 N.J.Eq. 419; Diehl 
Vv. Page, 3 N.J.Eq. 143. 
N.Y.—Carthage Tissue Paper Mills 
v. Carthage, 93 N.E. 60, 200 N.Y. 1: 
Sanders vy. Riedinger, 58 N.E. 1092, 
164 N.Y. 564; Hallinan v. Murphy, 
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54 N.E. 1092, 159 N.Y. 554; Ward v. 
Metropolitan El. R. Co., 46 N.E. 319, 


152 N.Y. 39; Smith v. Reid, 31 N.B. 
1082, 134 N.Y. 568; Pope v. Allen, 90 


N.Y. 298; Page v. Waring, 76 N.Y. 
463; Brown vy. Volkening, 64 N.Y. 76; 
Livingston vy. Arnoud, 56 N.Y. 507 
Laff 15 Abb.Pr.N.S. 158]; Lynch v. 
Sanders, 40 N.Y.S. 594, 8 App.Div. 613; 
Cook v. Travis, 22.Barb. 338 [aff 20 
N.Y.-400]; Brice v. Brice, 5 Barb. 533; 
Gaylord v. Howes, 9 N.Y.S. 627. And 
see Union Bank of Brooklyn v. Rubin- 
stein, 188 N.Y.S. 647, 78 Mise. 465 
(possession in connection with the 
provisions of a mortgage). 


N.C.—Falls of Neuse Mfg. Co. v. 
Hendricks, 11 S.B. 568, 106 N.C. 485; 
Staton v. Davenport, 95 N.C. 11; John- 
son v. Hauser, 88 N.C. 388: Bost v. 
Setzer, 87 N.C. 187; Tankard v. Tank- 
ard, 79 N.C. 54; Edwards v. Thomp- 
son, 71 N.C. 177; Webber v. Taylor, 
55 N.C. 9; Wade v. Hiatt, 32 N.C. 302. 


N.D.—O’Toole y. -Omlie, 79 N.W. 
849, 8 N.D. 444, 


Ohio.—McKinzie yv. Perrill, 15 Ohio 
St. 162; Kelley v. Stanbery, 13 Ohio 
408; Harvey v. Jones & Eaton, 1 Disn. 
65, 12 Ohio Dec. (Reprint) 490; Sim- 
mons v. Buckeye Supply Co., 21 Ohio 
Cir.Ct. 455, 11 Ohio Cir.Dec. 690. 


Okl.—Foley vy. Brown, 204 P. 267, 
85 Okl. 1; Wilson vy. Douglass, 220 P. 
887, 96 Okl. 128. 


Or.—Randall v. Lingwall, 73 P. 1, 
43 Or. 383; Scott v. Lewis, 66 P. 299, 
40 Or. 37; Ambrose v. Huntington, 56 
P. 513, 34 Or. 484; Cooper v. Thoma- 
son, 45 P. 296, 30 Or. 161. 


Pa.—Lazarus y. Lehigh & Wilkes- 
Barre Coal Co., 92 A. 121, 246 Pa. 178; 
Bidwell y. Evans, 26 A. 817, 156 Pa. 
30; Brinser v. Anderson, 11 A. 809, 
18 ‘A. 520,,129 Pa. 376, 6 L.R.A. 205; 
Rowe v. Ream, 105 Pa. 543; Kerr v. 
Day, 53 Am.D. 526, 14 Pa. 112; Read 
v. Thompson, 5 Pa. 327; McCulloch v. 
Cowher, 5 Watts&S. 427: Jaques v. 
Weeks, 7 Watts 261; Harris y. Bell, 
10 Serg.&R. 39; Taylor vy. Seeley, 1 
Beles tae Rook v. Greenwalt, 17 Pa. 

0. 


Porto Rico.—Lianos vy. Nairn, 4 
Porto Rico Fed. 75. 


S.C.—Daniel vy. Hester, 7 S.E. 65, 
29 S.C. 147; Sweatman vy. Edmunds, 
5 S.E. 165, 28 S.C. 58; Graham v. Ne- 
smith, 24 S.C. 285; Biemann v. White, 
23 S.C. 490; Sheorn v. Robinson, 22 
aie es Kairson v. Puckhaber, 14 S. 


S.D.—McBride v. McBride, 207 N. 
W. 74, 49 S.D. 174. 


Tex.—Cameron y. Romele, 53 Tex. 
238; Mullins v. Wimberly, 50 Tex. 457; 
Sherwood v. South, (Civ.App.) 29 S. 
W.(2d) 805; Ramirez v. Bell) (Civ: 
App.) 298 S.W. 924; Astin vy. Martin, 
(Civ.App.) 289 S.W. 442 [rev on other 
grounds (Commn.App.) 295 S.W. 584]; 
Frugia v. Trueheart, 106 S.wW. 736, 
48 Tex.Civ.App. 513; Kuteman v. Car- 
roll, (Civ. App.) 80 S.W. 842; Jinks 
v. Moppin, (Civ.App.) 80 S.W. 390; 
Parrish v. Williams, (Civ.App.) 79 S. 
W. 1097; Smith v. Olsen, 56 S.W. 568, 
23 Tex.Civ.App. 458. 


Utah.—Stahn y. Hall, 37 P. 585, 10 
Utah 400. 


Vt.—Sowles v. Butler, 44 A. 355, 7 
Vitrsidt; OrnivicGlank, 9 GAs 929, 62 
Vt. 136; Canfield v. Hard, 2 A. 136, 5 
Vt. 217; Sellick v. Starr, 5 Vt. 255. 


Va.—Chapman yv. Chapman, 21 S.R. 
813, 91 Va. 397, 50 Am.S.R. 846: Rorer 
Iron Co. v. Trout, 2 S.B. 713, 83 Va. 
397, 5 Am.S.R. 285. ; 


Wash.—Bendon v. Parfit, 134 P. 185, 
74 Wash. 645; Turner vy. Creech, 108 
P. 1084, 58 Wash. 439; Peterson v. 
Philadelphia Mortg., etc. Co., 74 P. 
585, 33 Wash. 464. And see Murry v. 
Carlton, 118 P. 332, 65 Wash. 364, 367, 
44 L.R.A.N.S. 314 (recognizing the 
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the notice which is imputed by the recording acts.°* 
It prevents a prospective purchaser from becoming 
a bona fide or innocent purchaser without notice®* 
where he fails to make due and reasonable inquiry 
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of the occupant as to the ownership of the land.°° 


rule, but stating that it “is an equita- 
ble doctrine, and the circumstances 
of each case are always scanned by 


the court to determine what the equi-| 


ties are’) 


W.Va.—Smith v. Owens, 59 S.E. 762, 
63 W.Va. 60; Lowther Oil Co. v. Mil- 
ler-Sibley Oil Co., 44 S.E. 433, 53 W. 
Va. 501, 97 Am.S.R.. 1027; Weekly v. 
Hardesty, 35 S.E. 880, 48 W.Va. 39; 
Campbell v. Fetterman’s ei 20 Be 
Va. 398; Western Min., Co. 
Peytona. Cannel Coal Co., 8. W ‘Va. 406, 


» Wis.—Pricket v. Muck, 42 N.W. 256, 
74 Wis. 199; Bergeron v. Richardott, 
12 N.W. 384, 55 Wis. 129; Brinkman v. 
Jones, 44 Wis. 498; Ely v. Wilcox, 91 
Am.D. 436, 20 Wis. 523; Gee v. Bolton, 
17 Wis. 604; Stewart v. McSweeney, 
14 Wis. 468. 


Eng.—Holmes y. Powell, 8 De GM. 
&G. 572, 57 Eng. Ch. 442, 44 Reprint 
510; Butcher v. Stapely, 1 Vern. Ch. 
363, 23 Reprint 524. 


a eae v. Coucher, 15 Grant Ch. 
419. 


{a] Basis of doctrine.—(1) This 
doctrine springs rrom the apparent, 
not the true, relation that the person 
in possession bears to the title. It 
rests on the theory that actual and 
visible possession is a fact of such a 
character and notoriety as cannot 
properly escape the observation of a 
subsequent purchaser or encumbranc- 
er, and is in its nature sufficient to put 
him on inquiry as to the rights of 
the possessor. Betts v. Letcher, 1 S. 
D. 182, 46 N.W. 1938. (2) Possession 
as putting on inquiry see infra text 
and notes 66, 67. 


[b] Rule originated prior to the 
development of the recording statutes. 
Feld v. Kantrowitz, 130 A. 6, 98 N.J. 
ae 167 faff>132) A. 657, 99 N.J. Ba: 

NG 


[ce] Rule is not to be applied blind- 
ly, but according to the surreunding 
circumstances affecting the rationale 
of the doctrine of notice. Feld v. 
shantrowitz, 130 A. 6, 98 N.J.Eq. 167 
[aff 132 A. 657, 99 N.J.Eq. 847, 134 A. 
920, 99 N.J.Eq. 706]. 


[d] Actual notice compared.—(1) 
“Possession alone does not impart ac- 
tual notice of any claim or right in 
the party in possession. At most, it 
is but ‘constructive notice.” Baum v. 
Northern Pac. Ry.,Co., 1756 P: 872, 55 
Mont. 219, 223. (2) However,. while 
possession does not constitute actual 
notice as a matter of law (Vaughn v. 
Tracy, 25 Mo. 318, 69 Am.D. 471), 
(3) it may be evidence thereof (Lin- 
coln vy. Thompson, 75 Mo. 613; Shu- 
mate vy. Reavis, 49 Mo. 333; Vaughn 
v. Tracy, 69 Am.D. 471, 25 Mo. 318). 


[e] Rule is not affected by lis 
pendens statute.—Daniel v. Holtclaw, 
169 S.W. 1018, 160 Ky. 522. 

Notice to world see Property § 56. 

Possession as giving rise to pre- 
sumption of ownership see Evidence 
§ 65. 

63. Garlick v. Imgruet, 172 N.E. 
164, 340 Il]. 1836; Moore v. Machinery 
Sales Co., 131 N/E. 141, 297 Il1l.. 564: 
Merchants’, ete., State Bank v. Daw- 
dy, 82 N.E. 606, 230 Ill. 199. 

Miss.—Kalmia Realty & Insurance 
Co. v. Hardy, 145 So. 506; Hiller v. 
Jones, 6 So. 465, 66 Miss. 636. 

N.D.—Mueller v. Bohn, 171 
255, 41 N.D.. 5387. 


N.W. 


Pa.—Lightner v. Mooney, 10 Watts 
407. 

S.C.—Daniel v. Hester, 7 S.E. 65, 29 
SCAT. 

Tex.—Watkins v. Edwards, 23 Tex. 
443; Simmons y. Eakin, (Civ.App.) 54 
S.W.(2d) 1045; Ramirez v. Bell, (Civ. 
App.) 298 S.W. 924; Smith v. James, 
54 S.W. 41, 22 Tex.Civ.App. 154. 

Va.—Chapman y. Chapman, 21 S.E. 
813, 91 Va. 397, 50 Am.S.R. 846. 


arise as notice see supra §§ 968- 
10. 


64. Ark.—Temple v. Tobias, 56 S. 
W.(2d) 585; Barrett v. Durbin, 153 S. 
W. 265,.106 Ark. 332. 


Cal.—Follette v. Pacific Light & 


Power Corporation, 208 P. 295, 189 
Cale 193) 230A. oR. 965) 

Colo.—Davis v. Pursel, 134 P. 107, 
55 Colo. 287. 

Ga.—Broadwell v. Maxwell, 119 S. 
BE. 344, 30 Ga.App. 738. 

Ky.—Loy v. Nelson, 258 S.W. 303, 


201 ky, 710. 


Mich.—Delosh v. Delosh, 137 N.W. 
81, 171 Mich. 175. 


Mo.—Wiggenhorn vy. Daniels, 50 S. 
W. 807, 149 Mo. 160. 


N.Y.—Smith y. Reid, 31 N.E. 1082, 
134 N.Y. 568. 


N.D.—Mueller v. Bohn, 171 N.W. 
255, 41 N.D. 537. 


Wis.—Haag v. Gorman, 234 N.W. 
337, 203 Wis. 346. 


See Williams v. McComb, (T'ex.Civ. 
App.) 163 S.W. ‘654, 656 (‘the doc- 
trine of innocent purchaser does not 
obtain against a person holding title 
by limitation’’). 

“A person cannot be a good-faith 
purchaser or encumbrancer of land 
against a party who is in actual pos- 
session.” Mueller vy. Bohn, 171 N.W. 
255. 41 N.D. 537, 541. 


65. Titus v. North Kansas City 
Development Co., 174 S.W. 432, 264 Mo. 
229; McBride Realty Co. v. Grace, 
15 S.W.(2d) 957, 223 Mo.App. 588; 
Huffman v. Cooley, 134 N.W. 49, 28 
S.D. 475. Compare Pratt y. Prentice, 
151 N.Y.S. 259, 260, 166 App.Div. 906 
{aff 221 N.Y. 707, 117 N.E. 1082 mem] 
(“the jury could find plaintiff to be a 
bona fide purchaser, although he fail- 
ed to inquire of defendant, who was 
in possession, as to the nature and ex- 
tent of his claims’’). 


[a] Intentional avoidance of 
truth.— Where a third person is in 
possession of land, the failure of a 
purchaser to make due and reasonable 
inquiry as to his rights is regarded 
as an intentional avoidance of the 
truth which it would have disclosed, 
depriving the purchaser of his char- 
acter of a bona fide purchaser... Huff- 
feral v. Cooley, 134 N.W.. 49, 28 S.D. 


66. Ala.—Tutwiler v. Montgomery, 
73 Ala. 263. 


Ark.—Langless v. McCarthy, 277 S. 


W. 27, 169 Ark. 948. 

Colo.—Davis v. Pursel, 134 P. 107, 
55 Colo. 287. 

Ga.—Austin vy. Southern Home 


age etc., Assoc., 50 S.E. 382, 122 Ga. 


Iowa.—Clark v. Chapman, 239 N.w. 
797, 213 Iowa 737. 


Ky.—Marceiliac v. Stevens, 267 S. 


[§ 1011 


However, while possession by a third person puts 
the purchaser on inquiry®® as to the nature and 
extent of the right, title, interest, or claim under 
which the occupant is in possession®’ and makes 


W. 229, 206 Ky. 3838. Andisee Wyatt 
v. Touvelle, 215 S.W. 418, 185 Ky. 565 
(recognizing rule). 

Mo.—Freeman v. Moffitt, 25 S.W. 
87, 119 Mo. 280; Martin v. Jones, 72 
Mo. 23. 


Mont.—Baum v. Northern Pac. Ry. 
Co., 175 P. 872, 55 Mont. 279. 


N.J.—Dele v. Bruning, 137 A. 826, 
101 N.J.Eq. 58 [aff 147 A, 908, 105 
N.J.Eq. 252]; Caplan v. Palace Real- 
ty Co., (Ch.) 110 A. 584; Schwobel v. 
Storrie, 74 A. 969, 76 N.J.Eq. 466. 


N.Y.—Fassett v. Smith, 23 
252. 


Pa.—Stonecipher v. Keane, 112 A. 
233, 268 Pa. 540. 

S.D.—Betts v. 
LieS > 182: 


Tex.—Palacios v. Hernandez, 
App.) 277 S.W. 714. 


W.Va.—Preston v. West, 
853, 69 W.Va. 24. 


Wis.—Church v. McLennan, 158 N. 
W. 89,.163 Wis. 424. 


[a] Rule is especially applicable 
where the title which the vendor 
claims entitles him to immediate pos- 
session. Tutwiler v. Montgomery, 73 
Ala. 263. 


[b] Rule does not require categori- 
cal questions and answers.—Clark v. 
Chapman, 239 N.W. 797, 213 Iowa 737. 
ead Cal.—Pell v. McElroy, 36- Cal. 


Ga.—Yancey v. Montgomery & 
Young, 159 S.B. 571, 173" Gas tae. 


Ill.—McDonnell v. Holden, 185 N.E. 
572; Moore v. Machinery Sales Co., 
131 N.E. 141, 297 Ill. 564; German- 
American Nat. Bank of Lincoln v. 
Martin, 115 N.E. 721. 

HES a a v. King, 
150 Md. 29 

ipmantetea v.) 'EKerch, ~ 147 SNRWe 

714, 126 Minn. 58, L.R.A.1915E 882. 
PUA Te nies v. Welton, 48 S.W. 
(2d) 86 

a ete v. Pope, 229 N.W. 330, 

119 Neb. 432. 


Nev.—Brophy Min. Co. v. Brophy, 
ete., Gold, ete., Min. Co., 15 Nev. 101. 

N.J.—La Combe v. Headley, 108 A. 
185, 91 N.J.Eq. 63 [aff 104 A. 711, 89 
N.J.Eq. 364]. 

N.Y.—Carthage Tissue Paper Mills 
v. Carthage, 93 N.E. 60, 200 N.Y. 1. 


Okl.—Tittle v. Robberson, 287 P. 
1011, 148 Okl. 97; McCormick § v. 
Stonebraker, 270 P. 1098, 133 Okl. 34; 
Carter v. McCasland, 268 P. 706, 131 
Okl. 253; Randolph v. Mullen, 175 P. 
512, 73 Okl. 199; Downing v. Thorn- 
ton, 220 P. 592, 96 Okl. 141; Wilkinson 
Vv. Stone, 200 P. 196, 82 Okl. 296; Hass 
v. Gregg, Inyo 1126, S2vOkKL- SAN 

Or.—Harth v. Pollock, 198 P. 202 
97 Or. 663. 


Tex.—Ramirez v. Bell, 
298 S.W. 924. 


[a] Extent of inquiry.—The pur- 
chaser who buys land in the posses- 
sion of another is bound to inquire of 
the person in possession, by what ten- 
ure he holds possession, and what in- 
terest he claims in the premises; and 
may not excuse himself by merely 
obtaining information of the charac- 
ter in which the possessidn was orig- 
inally obtained. German-American 
Nat. Bank of Lincoln y. Martin, 115 


INoXe 


Letcher, 46 N.W. 193, 


(Civ. 
70. {S.BE 


133 A. 381, 


(Civ. App.) 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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it his duty to pursue his inquiries with diligence,®® 
it is not absolutely conclusive on him;*® it is sub- 
ject to rebuttal by proof showing that an inquiry, 
duly and reasonably made, failed to disclose any 
legal or equitable title in the oceupant.7° Represen- 
tations by the vendor as to the interests of the oc- 
cupant in the premises do not relieve the purchaser 
from the necessity of making inquiry;7! but if an 
occupant, on inquiry, misleads the purchaser, the lat- 
ter is not chargeable with notice of the occupant’s 
claim to the land,*? unless such occupant is holding 
under a recorded deed.7* In some instances a per- 
son may assert title as an innocent purchaser for 
value without notice without alleging and proving 
that the grantor was in possession of the land at 
the time of the execution of the deed.** This is 
true where the land was unoccupied at the time.7® 


[§ 1012] (b) Knowledge or Notice of Possession. 
The general rules that possession of real property 


NE 02d, 27% IN 
Brown, 14 Ill. 200. 


68. Ark.—Rubel v. Parker, 155 S. 
W. 114, 107 Ark. 314. 


Cal.—Pell v. McElroy, 36 Cal. 268. 


629; Williams v. 


101 Conn. 219. 


Newberry, 
7 


Conn.—Griffin v. Smith, 125 A. 465, 


Ga.—H. D. Terrell 
113 S.E. 817, 29 Ga.App. 


by a person other than the vendor is constructive 
notice of,’° and puts a prospective purchaser on in- 
quiry as to,*7 the title or interest of the occupant, 
and that, in such case, a person cannot become an 
innocent purchaser where he purchases without in- 
quiry’® are applicable where the purchaser has 
knowledge or notice of such possession.79 Except 
in a few jurisdictions,®° however, knowledge of such 
possession is not essential to the application of the 
general rules;*! notice in such eases is a legal de- 
duction from the fact of possession;*? and a pur- 
chaser or grantee is bound to take notice of posses- 
sion by a person other than the vendor or grantor,$* 
unless such person does not own any rights or in- 
terests in the property.®* 

[§ 1013] (c) Of What Matters Possession Is 
Notice.*® Possession of real property by a person 
other than the vendor is notice to the purchaser 
of whatever rights or interests,°* legal or equita- 


Ohio.—Ranney y. Hardy, 1 N.E. 523, 
43 Ohio St. 157. 


Band “Co. “Vv: Rak Teen OED v. Robinson, 22 S.C. 


S.D.—Betts v. Letcher, 46 N.W. 193, 


Nev.—Brophy Min. Co. v. Brophy, 
ete., Gold, ete., Min. Co., 15 Nev. 101. 
N.J.—Clawans v. Ordway Building 
Se CO8 Ass’n, 164 A. 267, 112 N.J.Eq. 
N.Y.—Fassett v. Smith, 23 N.Y. 252. 


69. Austin v. Southern Home Bldg., 
etc., Assoc., 50 S.E. 382, 122 Ga. 439; 
Brown v. Anderson, 1 T. B. Mon. (Ky.) 


198; Fassett v. Smith, 23 N.Y. 252. 
70. Cal.—Pell v. McElroy, 36 Cal. 
268. 


Ga.—Citizens’ & Southern Bank vy. 
Realty Savings & Trust Co., 144 S.E. 
893, 167 Ga. 170; Austin v. Southern 
Home Bldg., etc., Assoc., 50 S.E. 382, 
122 Ga. 439. 

Ky.—Brown v. Anderson, 
Mon. 198. 

Nev.—Brophy Min. Co. v. Brophy, 
etc., Gold, etc., Min. Co., 15 Nev. 101. 

N.H.—Nutting v. Herbert, 37 N.H. 
346. 

N.Y.—Fassett v. Smith, 23 N.Y. 252. 

Pa.—Lower v. Wightman, 5 Leg. 
Gaz. 45. ? : 

S.D.—Bliss v. Waterbury, 131 N.W. 
731, 27 S.D. 429; Betts v. Letcher, 46 
N.W-.) 1193, 1 (S.D.4182. 

{a] Where a purchaser has dili- 
gently pursued an inquiry and failed 
to learn of an unrecorded instrument 
or right under it, he is not chargeable 
with constructive notice of the rights 
of a party in possession. McBee v. 
O’Connell, 145 P. 123, 19 N.M. 565. 

71. Hull v. Noble, 40 Me. 459. 

72. Shurtleff v. Bracken, 124 P. 
724, 163 Cal. 24; Cavin v. Middleton, 
19 N.W. 805, 63 Iowa 618. 

73. Morrison vy. Wilson, 73 Am.D. 
593, 13 Cal. 494. 

74. Bernhard v. Wall, 194 P. 1040, 
184 Cal. 612. 


75. Bernhard v. Wall, supra. 

Time of possession see infra § 1017. 

76. See supra § 1011. 

77. See supra § 1011. 

78. See supra § 1011. 

79. Ark.—Temple v. Tobias, 56 S. 
W.(2d) 585; Powell v. Griffin, 13 S.W. 
(2d) 18, 178 Ark. 788; Naill v. Kirby, 
257 S.W. 7385, 162 Ark. 140. 

Cal.—Laughton v. McDonald, 215 P. 
707, 61 Cal.App. 678. 


L DBs 


ite 
rami ee v. Holden, 185 N.E. 


Ind.—Abel vy. Love, 143 N.E. 515, 
81 Ind.App. 328; Decker v. Mahoney, 
116 N.B. 57, 64 Ind.App. 500. 


Iowa.—Gripp v. Four Appointments 
of the ‘United Brethren Church in 
Christ, Being Monette, Talmage, Ot- 
terbien and Lemon Chapel, 161 N.W. 
668, 179 Iowa 678. And see John v. 
Penegar, 139 N.W. 915, 158 Iowa 366 
(where there was knowledge not only 
of possession but also of other facts 
sufficient to put the purchaser on in- 
quiry). 

Mich.—Baldwin v. Baldwin, 131 N. 
W. 555, 166 Mich. 157. 


Neb.—Clay vy. Palmer, 177 N.W. 840, 
104 Neb. 476. 


$.D.—Clancey vy. Empey, 226 N.W. 
267, 55 S.D. 291; Bailey v. Colombe, 
188 N.W. 203, 45 S.D. 443; Harker v. 
Cowie, 161 N.W. 620, 38 S.D. 385; Bliss 
eset e” TSE NAW aloud sais wale 


Tex.—James v. Drake, 39 Tex. 143; 
ange v. Jones, (Civ.App.) 143 S.W. 

Utah.—Morris v. Blunt, 99 P. 686, 
35 Utah 194. 


Actual possession as notice to per- 
son having knowledge thereof of right 
of occupant generally see Notice § 38. 


80. Vaughn v. Tracy, 22 Mo. 415; 
Vaughn vy. Tracy, 69 Am.D. 471, 25 Mo. 
318; Casey v. Steinmeyer, 7 Mo.App. 
556; Masterson vy. West-End Narrow- 
Gauge R. Co., 5 Mo.App. 64 [aff 72 Mo. 
342]. See Staples v. Freeman, 207 S. 
W. 433, 187 Ark. 18 (the purchaser 
must have actual notice of the posses- 
sion or knowledge of such facts as 
would lead a man of ordinary pru- 
dence to maké inquiries which, if pur- 
sued with reasonable diligence, would 
lead to knowledge of the fact of pos- 
session). 

1. Cal.—Sheerer v. Cuddy, 24 P. 
713, 85 Cal. 270. 

Fla.—tTate v. Pensacola, ete., Land, 
€te,, Co:, 20, So. 542) 37; Hla. 4397 53 
Am.S.R. 251. 


Ind.—Moreland vy. Lemasters, 4 


Blackf. 383. 
Minn.—Wolf v. Zabel, 46 N.W. 81, 
44 Minn. 90. 


N.J.—Hodge v. Amerman, 2 A. 257, 
40 N.J.Eq. 99; McCall v. Yard, 11 N. 
J.Eq. 58. 


N.Y.—Royce y. Flint, 1 Alb.L.J. 238. 


1 S.D. 182. 


PY iis cai as v. Jones, 44 Wis. 
498. 


Eng.—Holmes v. Powell, 8 De G.M. 
Aen 572, 57 Eng. Ch. 442, 44 Reprint 

Ont.—Gray v. Coucher, 15 Grant 
Ch. 419; Atty.-Gen. v. McNulty, 11 
Grant Ch. 281 [aff 11 Grant Ch. 581]. 

82. Tate v. Pensacola, ete., Land, 
etc., Co., 20 So. 542, 37 Fla. 439, 53 Am. 
S.R. 251; American Cedar & Lumber 
Co. v. Gustin, 210 N.W. 300, 236 Mich. 
351; Hodge’s Ex’rs vy. Amerman, 2 
A. 257, 40 N.J.Eq. 99. 

83. Preble v. Hanna, 244 P. 75, 117 
Or. 306; McWhorter v. Oliver, (Tex. 
Civ.App.) 2 S.W.(2d) 281; Lasater v. 
aoe (Tex.Civ.App.) 203 S.W. 
157. 

84. Claggett v. Hampton, 221 P. 
707, 94 Okl. 252. 


85. Possession: 
As notice of: 
Homestead see Homesteads § 324. 
Title to, or right to remove, fixtures 
see Fixtures §§ 48, 108. 
Of particular persons see 
1019-1030. 


86. U.S.—Kirby v. Tallmadge, 16 
S.Ct. 349, 160 U.S. 379, 40 L.Ed. 463. 

D.C.—McKinley v. Crawford, 61 
App.D.C. 123, 58 F.(2d) 528. 


Ga.—Irby v. Smith, 93 S.E. 877, 147 
Ga. 329; Walker v. Neil, 45 S.E. 387, 
eM ane Ti Sioe 


Tll.—MeDonnell v. Holden, 185 N.B. 
572; Carr v. Brennan, 47 N.E 721, 
166 Ill. 108, 57 Am.S.R. 119; Rock Is- 
lande ete, RR.) Co. wv. Dimick eoom NaS: 
291, 144 Ill. 628, 19 L.R.A. 105; Mor- 
rison v. Morrison, 30 N.E. 768, 140 Ill. 
560; Farmers’ Nat. Bank v. Sperling, 
aa aay 273; Haworth v. Taylor, 108 


Kan.—Sanford v. Weeks, 16 P. 465, 
38 Kan. 319, 5 Am.S.R. 748. 


Mich.—Fischer vy. Lauhoff, 192 N. 
W. 605, 222 Mich. 128; Goodman y. 
Faugert, 170 N.W. 29, 204 Mich. 66. 


Mo.—Jones v. Nichols, 216 S.W. 
962, 280 Mo. 653. 

Neb.—Laughlin vy. Gardiner, 178 N. 
W. 270, 104 Neb. 237 [mod 176 N.W. 
727, 104 Neb. 237]. 
en i v. Simpson, 11 N.J.Eq. 


infra §§ 
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ble,’7 in the fee which the occupant has or claims and 
which would be disclosed on a proper and reasonable 
Indeed, such possession is notice 
of all facts in reference to the title which due and 
diligent inquiry of the occupant would disclose.*® 
Therefore possession is notice of the rights of those 
under whom the possessor claims.°° 
hand, notice by possession of lands never extends 
beyond the rights of the occupant and those under 
whom he claims,?! nor does it inelude facts which 


inquiry of him.*§ 


N.Y.—Carr. v. Maltby, 59 N.E. 291, 
165 N.Y. 557 [rearg den 59 N.E. 1121, 
166 N.Y. 614]; Phelan v. Brady, 23 
IN: Ee 1009) 119 N.Y. 587,38 L.ReA. 201. 


Ohio.—Schloss v. Brown, 32 Ohio 
CrAS 2515 


Okl.—Saxon vy. Henderson, 276 P. 
732, 136 Okl. 180; Claggett v. Hamp- 
ton, 221 P. 707, 94 Oki. 252; Colby v. 


Eason, 217 P. 202, 91 Okl. 214; Hodges 
Va nsumpson,e2d3) Ten So) OK S05 
Hass v. Gregg, 152 P. 1126, 52 Okl. 51. 

Philippine.—Dupilas v. Cabacungan, 
36 Philippine 254. 

S.D.—Betts v. Letcher, 46 N.W. 193, 
LPSED 182. 

Tex.—Cardwell v. Shifflet, (Commn. 
App.) 294 S.W. 519 [rev (Civ. App.) 
288 S.W. 525]; Hudson y. Jones, (Civ. 
App.) 143 S.W. 197. 

Utah.—Shafer v. Killpack, 173 P. 
948, 538 Utah 468. 

Va.—Chapman v. Chapman, 21 S.E. 
813, 91 Va. 397, 50 Am.S.R. 846. 

[a] Statutes in some states pro- 
vide that possession of land is notice 
of whatever right or title the occupant 
has. See statutory provisions. 


[b] Wature of title.—‘‘Where one 
is in possession of the premises, the 
purchaser of such premises is charged 
with an implied notice of the nature 
of his title.’ Alexander v. Fountain, 
70 So. 669, 195 Ala. 3, 5. 

87. U.S.—Kirby v. Tallmadge, 16 S. 
Ct. 349, 160 U.S. 379, 40 L.Ed. 463. 

Ala.—Enslen y. Thornton, 62 So. 
525, 182 Ala. 4; Brunson v. Brooks, 
68 Ala. 248. 


D.C.—MecKinley v. Crawford, 61 
App.D.C. 128, 58 F.(2d) 528. 
Ga.—Broadwell v. Maxwell, 119 S. 


BE. 344, 30 Ga.App. 738 

Hl——Rock Tsland, ete, @R.» Co. v: 
Dimick, 32 N.E. 291, 144 Ill. 628, 19 
L.R.A. 105. 

Kan.—Sanford v. Weeks, 16 P. 465, 
38 Kan. 319, 5 Am.S.R. 748. 

N.C.—Lee v. Giles, 77 S.E. 852, 161 
N.C) 541; 

Philippine.—Dupilas v. Cabacungan, 
36 Philippine 254. 

88. Iowa.—Shepherd v. 
181 N.W. 7538, 191 Iowa 138. 

Md.—Gross v. King, 133 A. 331, 150 
Md. 291. 

Minn.—Farmers’ State Bank of Eyo- 
ta v. Cunningham, 234 N.W. 320, 182 
Minn. 244. 

Neb.—Smoke v. Pope, 229 N.W. 330, 
119 Neb. 4382. 


Delaney, 


N.M.—McBee v. O’Connell, 145 P. 
123, 19 N.M. 565. 
Tex.—Hexter v. Pratt, (Commn. 


App.) 10 S.W.(2d) 692 [aff (Civ.App.) 
283 S.W. 653]. 

89. 'U.S.—Kirby v. Tallmadge, 16 S. 
Ct. 349, 160 U.S. 379, 40 L.Ed. 463. 

Ark.—Naill v. Kirby, 257 S.W. 735, 
162 Ark. 140. 

Cal.—Taber v. Beske, 187 P. 746, 
182 Cal. 214; Dutton v. Warschauer, 
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On the other 


21 Cal. 609, 82 Am.D. 765. 
D.C.—McKinley v. Crawford, 58 F. 
(2d) 528, 61 App.D.C. 128. 
Ga. 
462, 141 Ga. 65; 


80 S.E. 
Austin v. Southern 
Home Bldg., ete., Assoc., 50 S.E. 382, 
122 Ga. 439; Walker v. Neil, 45 SE) 
SOU mL Ga. eos 


Iowa.—Clark vy. Chapman, 239 N.W. 
TOT 2NORLOMV AD 8i Ge 


Mo. can aenoas v. Welton, 48 S.W. 
(2d) 860. 


N.J.—Feld v. Kantrowitz, 130 A. 
6, 98 N.J.Eq. 167 [aff 132 IX Goo o 
N.J. Eq. 847]; Caplan v. Palace Real- 
ty Co., (Ch.) 110A. 584;° Lia Combe v. 
Headley, 108 A. 185, 91 N.J.Eq. 63 [aff 
104 A. 711, 89 N.J.Eq. 364]; Schwoebel 
v. Storrie, 74 A. 969, 76 N.J.Eq. 466; 
Losey vy. Simpson, 11 N.J.Eq. 246. 


INGE: Fuller, 67 S.E. 48, 
LSQNG: 

Or. Randall Vv. duingwall, %73sP. 1, 
43 Or. 383. 


' Philippine.—Dupilas v. Cabacungan, 
386 Philippine 254. 
Va.—Chapman v. Chapman, 21 S.E. 
813, 91 Va. 397, 50 Am.S.R. 846. 
W.Va.—Page v. Westfield Pharma- 
cy, 128 S.E. 94, 98 W.Va. 558; Pres- 
fon v. West, 70 S.E. 853, 69 W.Va. 


Wis.—Keilly v. Severson, 135 N.W. 
875, 149 Wis. 251. 

90. McDonald v. Dabney, 132 S.E. 
547, 161 Ga. 711; Austin v. Southern 
Home Bldg., ete, Assoc., 50 S.E. 382, 
122 Ga. 439; Sanders v. Sutlive Bros, 
& Co., 1438 'N.W. 492, 163 Iowa 172; 
Turner’ v. Creech, 108 P. 1084, 58 
Wash. 439; Olmsted v. McCrory, 148 
N.W. 871, 158 Wis. 323. 


91. Roll v. Rea, 12: A. 905, 50 N.J. 
Law 264; Smith v. Fuller, 67 S.E. 48, 
V2, NCE Ts Stewart, va. Crosby. tex. 
Civ.App.) 26 S.W. 1388 [aff 29 S.Ww. 
380, 87 Tex. 443]; Meyer v. Miller, 
(Tex.Civ.App.) 23 S.W. 9938 

[a] Adverse title.—Possession is 
not notice of a title adverse to that 
under which possession is held. Rob- 
een v. Wheeler, 44 N.E. 870, 162 Ill. 


92. Nelson v. Joshel, 
305 Ill. 420; Widmann vy. Olinger, 
N.W. 588, 154 Minn. 208; 
Simpson, 11 N.J.Eq. 246. 


{a] If occupant had no knowledge 
of claim, and so could not have told 
of it if he had been asked, his posses- 
sion does not constitute notice there- 
of. Calanchini vy. Branstetter, 31 P. 
575, 96 Cal.. 612. 

93. McCleerey v. Wakefield, 41 N. 
Win 210,76 Towa: 529, 92> TueRvA. 5295 
Gross v. King, 133 A. 331, 150 Md. 291; 
Baum v. Northern Pac. Ry. Co., 175 
P. 872, 55 Mont. 219; Rogers v. Jones, 
8 N.H. 264. 

Time of possession see infra § 1017. 

94 See infra § 1017. 

95. Cal.—Taylor v. Central Pac. R. 
Co., 8 P. 436, 67 Cal. 615. 

Ga.—-McDonald v. Dabney, 132 S.E. 


137 N.E. 389, 
191 
Losey v. 
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would not be disclosed on inquiry of the person 
in possession,?? and, of course, possession does not 
impart notice of any g 
or title than exists or is asserted at the time.?? 


[$ 1014] (d) Time, Character, and Extent of Pos- 
session—aa. In General. 
a person other than the vendor which will be suf- 
ficient to put the purchaser on inquiry and affect 
him with notice of the possessor’s rights and equi- 
ties must be present,®* actual,®® open, visible,®* dis- 


rreater, better, or other claim 


The possession of land by 


547, 161 Ga. 711. 

N.J.—Coleman y. Barklew, 27 N.J. 
Law 357. 

N.Y.—Holland v. Brown, 35 N.E. 
577, 140 N.Y. 344; Pope v. Allen, 90 
N.Y. 298 [aff 24 Hun 604]; Page v. 
Waring, 76- N.Y. 463; Brown v. Vol- 
kening, 64 N.Y. 76; Mackenzie v. Au- 
ree 205 N.Y.S. 462, 210 App.Div. 
15 


Tex.—Dé Guerin v. Jackson, (Civ. 
App.) 50 S.W.(2d) 448; Aurelius v. 
Stewart, (Civ.App.) 219 S.W. 863. 


[a] Constructive possession is not 
sufficient. Brown v. Volkening, 64 N. 
Y. 76; Ball v. Norton, (Tex.Commn. 
App.) 238 S.W. 889 [aff (Civ.App.) 225 
S.W. 581]; De Guerin v. Jackson, 
(Tex.Civ.App.) 50 S.W.(2d) 443; Au- 
relius v. Stewart, (Tex.Civ.App.) 219 
S.W. 863. 


96. Ala.—Sloss-Sheffield Steel & 
Tron Co. v. Taff, 59 “S0.-658, 178) Auaee 
3882; Christopher v. Curtis-Attalla 
Lumber Co., 57 So. 537, 175 Ala. 484; 
O’Neal v. Prestwood, 45 So. 251, 153 
Ala. 448; Wells v. American Mortg. 
Co., 20 So. 136, 109 Ala. 430. 


Cal.—Schumacher vy. Truman, 66 P. 
591, 1384 Cal. 430; Taylor v. Central 
Pac. R. Co., 8 P. 436, 67 Cal. 615; Smith 
Var Yule! SP ear 180, 89 Am.D. 167; 
Fair v. Stevenot, 29 Cal. 486; Moun- 
tain Club v. Pinney, 227 PB. 630;' 6% 
Cal.App. 225. 


Colo.—Jerome v. Carbonate 
Bank, 43 P. 215, 22 Colo. 387. 


Fla.—Tate v. Pensacola, etc., Land, 
etc., Co., 20 So. 542, 37 Fla. 439, 53 Am. 
S.R. 251. : 

Ga.—Yancey v. Montgomery and 
Young, 159 S.E. 571, 173 Ga. 178; Mc- 
Donald v. Dabney, 132 S.E. 547, 161 
Ga. 711; Dix v. Wilkinson, «99? Sim 
437, 149 Ga. 103. 

Ill.—Robertson v. Wheeler, 44 N.E. 
870, 162 Ill. 566; Smith v. Jackson’s 
Heirs, 76 Ill. 254; Truesdale v. Ford, 
37 Ill. 210; Helm v. Kaddatz, 107 Tl. 
App. 413. 

Ind.—Foulks v. Reed, 89 Ind. 370. 

Iowa.—Lindley v. Martindale, 43 N. 
W. 233, 78 Iowa 379. 


Kan.—Gray v. Zelmer, 72 P. 228, 66 


Nat. 


Kan. 514; Janes v. Wilkinson, 42 P. 
736,.2 Kan, App. 361. 

Mich.—Atwood y. Bearss, 10 N.W. 
112,47 Mich. 72. 


Miss.—Stovall v. Judah, 21 So. 614, 
an dag 747; Gordon v. Sizer, 39 Miss. 


Mo.——Masterson vy. West-End Nar- 


row Gauge R. Co., 5 Mo.App. 64 [aff 
72 Mo. 342). 
N.J.—Cox v. Devinney, 47 A. 569, 


N.J.Law 389; 
N.J.Law 357; 


Coleman v. Barklew, 
Schwoebel vy. Storrie, 
4 A. 969, 76 N.J.Eq 466; Rankin v. 
L77,' 46 N.S. Eqs 566,911 
L.R.A. 661; Hodge’s Ex’rs v. Amer- 
. 257, 40 N.J.Eq. 99; McCall 
Vie arar) dit N.J.Eq. 58; Holmes v. 
Stout, 10 N.J.Hq. 419. 
N.Y.—Holland v. 
bility 40) Neveu 344 


“or 


Brown, 35 N.E. 
Pope v. Allen, 90 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1014] 


tinet,°* exclusive®*® and unequivocal®® or unambigu- 
oust possession, which is somewhat continuous in 
is inconsistent with the apparent record 
title? and is of such a character as to put a pru- 
dent person on inquiry as to the rights in the prem- 
ises of a person other than the apparent record 
Conversely, a purchaser may be given con- 
structive notice and put on inquiry bye Actual pos- 


nature, 


owner.* 


N.Y. 298; Page v. Waring, 76 N.Y. 
463; Brown v. Volkening, 64 N.Y. 76; 
Mackenzie v. Augimeri, 205 N.Y.S. 462, 
210 App.Div. 156; Union College: v. 
Wheeler, 59 Barb. 585, 5 Lans. 160 [aff 
61 INGY. 88]; Phelan v. Brady, 19 Abb. 
N-Cas:.289' [aff 1 NiY¥<S7 626; 21 Abb. 
N.Cas. 286 (aff 23 N.E. 1109, 119 N.Y. 
587, 8 L.R.A. 211)]. 


Or.—Scott v. Lewis, 66 P. 299, 40 
Orn oun 

Pa.—Smith vy. Miller, 145 A. 901, 296 
ee 340; Meehan v. Williams, 48 Pa. 


Tex.—Ball v. Norton, (Commn. 
App.) 238 S.W. 889 [aff (Civ.App.) 225 
S.W. 581]; De Guerin v. Jackson, (Civ. 
App.) 50 S.W.(2d) 443; Aurelius v. 
Stewart, (Civ.App.) 219 S.W. 863. 
ea at ee v. Hard, 2 A. 136, 58 


Va.—Peery v. Elliott, 44 S.E. 919, 
101 Va. 709. 

Wash.—Peterson v. Philadelphia 
Tat Bs ete., Co., 74 P. 585, 33 Wash. 
64. 


W.Va.—King v. Porter, 71 S.E. 
69 W.Va. 80. 
, Wis.—Wickes v. Lake, 25 Wis. 71; 
rer v. Wilcox, 20 Wis. 523, 91 Am.D. 
436. 


202, 


[a]. Possession which can be ob- 
served.—A purchaser of land cannot 
be affected by a possession which he, 
in the full exercise of his normal fac- 
ulties, is unable to observe. Dix v. 
Wilkinson, 99 S.E. 487, 149 Ga. 103. 


97. Coleman v. Barklew, 27 N.J. 
Law 357; King v. Porter, 71 S.E. 202, 
69 W.Va. 80. 

98. Ala.—Sloss-Sheffield Steel & 
Iron Co. v. Taff, 59 So. 658, 178 Ala. 
882; Christopher vy. Curtis-Attalla 
Lumber Co., 57 So. 837, 175 Ala. 484. 

Ark.—Scott v. Carnes, 37 S.W.(2d) 
876, 183 Ark. 650; Walden v. Williams, 
1938 Sow. (pel 26 MArke 5: 


Cal..—Taylor v. Central Pac. R. Co., 
8 P. 436, 67 Cal. 615; Mountain Club 
v. Pinney, 227 P. 630, 67 Cal.App. 225 


Ga.—McDonald v. Dabney, 132 S.E. 
547, 161 Ga. 711. 

Ili.i—Union Bank of Chicago v. Gal- 
lup, 148 N.E. 2, 317 Ill. 184; Robert- 
son v. Wheeler, 44 N.E. 870, 162 I11. 
566; Truesdale v. Ford, 37 Ill. 210. 

N.J.—Cox v. Devinney, 47 A. 569, 
65 N.J.Law 389; Feld v. Kantrowitz, 
130 A. 6, 98 N.J.Eq. 167 [aff 132 A. 
657, 99 N.J.Eq. 847]. 


N.Y.—Pope v. Allen, 
[aff 24 Hun 604]. 


Tex.—Ball v. Norton, (Commn.App.) 


90) INsY., 298 


eyes 889 [aff (Civ.App.) 225 S.W. 
5 
Wis:——Bly ve. Wilcox, 20 Wis. 523; 


91 Am.D. 436. 


Joint occupancy or possession by 
10300 persons see infra §§ 1026- 
30 


U.S.—Townsend v. Little, 3 S. 
ct 357, 109 U.S. 504, 27 L.Ed. 1012. 


Ark.—Scott v. Carnes, 37 S.W.(2d) 
876, 183 Ark. 650. 


Ill.—Union Bank of Chicago v. Gal- 
lup, 148 N.E. 2, 317 Ill. 184. 


N.J.—Coleman v. Barklew, 
{66 C. J.—74] 


27 N.J. 
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session ;° 


Law 357; Feld v. Kantrowitz, 130 A. 
6,° 98: N.J.Hag. 167 “[aff-132 A. 657, 99 
N.J.Eq. 847]; Rankin v.-Coar, 22 A. 
177, 46 N.J.Eq. 566, 11 L.R.A. 661. 
N.Y.—Holland vy. Brown, 35 N.E. 
577, 140 N.Y. 344; Pope v. Allen, 90 
N.Y. 298; Brown vy. Volkening, 64 N. 
Y. 76; Mackenzie v. Augimeri, 205 N. 
Y.S. 462, 210 App.Div. 156; Phelan v. 
Brady, 19 Abb.N.Cas. 289 [aff 1 N.Y.S. 
626, 21 Abb.N.Cas. 286 (aff 23 N.E. 
TOS PALSENG Ya 587, 8 eR AL 21) iq: 


Pa.—Billington’s Lessee vy. Welsh, 
5 Binn. 129, 6 Am.D. 406. 


Tex.—De Guerin i eo er 
App.) 50 S.W.(2d) 44 

[a] Trifling Laney doubtful and 
equivocal in their character, and 
which do not clearly indicate the in- 
tention with which they are perform- 
ed, cannot be regarded as amounting 
to possession. Morrison vy. Kelly, 22 
Ill. 609, 74 Am.D. 169. 


[b] Act done on land which may 
lead as well to inference of trespass 
as of title is insufficient. Masterson 
v. West-End Narrow-Gauge R. Co., 
5 Mo.App. 64 [aff 72 Mo. 342]; Holmes 
v. Stout, 10 N.J.Eq. 419; Meehan v. 
Williams, 48 Pa. 238. See U.S. v. New 
Orleans Pac. Ry. Co., 235 F. 841, 149 
C.C.A. 153 (deeming the facts cal- 
culated to lead a person contemplat- 
ing a purchase to the conclusion that 
the occupancy was that of a mere 
intruder). 

1. Ala.—Sloss-Sheffield Steel & 
Iron Co. v. Taff, 59 So. 658; 178 Ala, 
382; Rankin Mfg. Co. v. Bishop, 34 
So. 991, 137 Ala. 271; Wells v. Amer- 
ian Morte. €o:,, 20 So. 136, 109 Ala. 

Cal.—_Mountain Club v. Pinney, 227 
P. 680, 67 Cal.App. 225. 


Ga.—McDonald v. 
547, 161 Ga. 711. 

Iowa.—-Lindley v. Martindale, 43 N 
W. 233, 78 Iowa 3879. 

N.H.—Patten v. Moore, 32 N.H. 382. 
aahre Brome v. Volkening, 64 N.Y. 
76. 

Wis.—Wickes v. Lake, 25 Wis. 71. 

2. See infra § 1017. 

3. See infra § 1018. 

4. U.S.—Banner v. Ward, 
820. 

Cal.—Campbell v. 
156, 13 Cal.App. 481. 


Colo.—Jerome v. Carbonate Nat. 
Bank, 43 P. 215, 22 Colo. 37; Coffey 
v. Emigh, PASS 2, 83, 15 Colo. 184, 10 L. 
R.A. 12 

appeal iehe v. O’Brien, 49 So. 
936, 57 Fla. 444; Tate v. Pensacola, 
etc., Land, etc., Co., 20 So. 542, 37. Fla. 
439, 538 Am.S.R. 251. 


Ill.—Morrison v. Kelly, 22 Ill. 
74 Am.D. 169. 

Iowa.—Cook v. Chicago, etc., R. Co., 
40 Iowa 451. 

Mich.—American Cedar & Lumber 
oe) v. Gustin, 210 N.W. 300, 236 Mich. 
bi. 


(Civ; 


Dabney, 132 S.E. 


PB gl Ne 


Grennan, 110 P. 


609, 


Miss.—Gordon vy. Sizer, 39 Miss. 805. 


N.J.—Cox v. Devinney, 47 A. 569, 
65 N.J.Law 389; McCall.v. Yard, 11 
N.J.Eq. 58; Holmes v.- Stout, 10 N.J. 


actual and unequivocal possession ;° 
tual possession and continuous acts of ownership ;* 
actual, open, visible, notorious,’ and exclusive? pos- 
session or occupancy ; 
clusive possession ;1° 

cupation, inconsistent with the title of the apparent 
owner by the record and not equivocal, oceasional, 
or for a temporary or special purpose;!1 actual, vis- 


{66 C.J.] 1169 


ac- 


actual, extensive, and ex- 
actual, open, and visible oc- 


Eq. 419. 


N.M.—Hunt vy. Ellis, 201 P. 1064, 27 
N.M. 397. 

Ohio.—Ranney v. Hardy, 1 N.E. 523, 
43 Ohio St. 157; Williams v. Sprigg, 
6 Ohio St. 585. 

Pa.—kKrider v. Lafferty, 
303. 

Tex.—De Guerin v. Jackson, 
App.) 50 S.W.(2d) 443. 

[a] Necessity of opportunity for 
ee inquiry.—The possession must 
be such an occupancy as will afford a 
stranger to the title an opportunity 
of making the necessary inquiry re- 
specting it. Green v. Drinker, 7 Watts 
& S. (Pa.) 440. 

5. Ala.—Smith v. 
So. 914, 216 Ala. 202. 

Fla.—Carolina Portland Cement Co. 
v. Roper, 67 So. 115, 68 Fla. 299. 


Ga.—Benenson y. Evans, 134 S.E. 
441,162 Ga. 578; Wilkinson Vv. Dix Log 
S.E. 844, 151 Ga. 605; Berry v. Wil- 
liams, 81 S.E. 881, 141 Ga. 642. 


Minn.—Nellas v. Carline, 201 N.W. 
299, 161 Minn. 157. 


N.Y.—Merly Realty Corporation v. 
Wane. 234 N.Y.S. 491, 134 Misc. 

Okl.—Saxon v. Henderson, 276 P. 
732, 136 Okl. 180; Brown v. Trent, 
128 P. 895, 36 Okl. 239. 


S.D.—Lusk vy. City of Yankton, 168 
N.W. 375, 40 S.D. 498. 


Wash.—Field v. Copping, Agnew & 
Scales, 118 P. 329, 65 Wash. 359, 36 
L.R.A.N.S. 488. 


W.Va.—Robinson v. South Penn Oil 
Co., 163 S:Ey 857. 


Wis.—Pippin v. Boyer, 
872, 146 Wis. 69. 


6. Vanden Berg v. Devries, 190 N. 
W. 226, 220 Mich. 484. 


7. Jerome v. Carbonate Nat. Bank, 
43 P. 215, 22 Colo. 37; Thomas vy. Bur- 
nett, 21 N.E. 352, 128 Ill. Sie wR: 
A. 299: Morrison v. Kelly, 22 Ill. 609, 
74 Am.D. 169; Hodge v. Amerman, g 
A. 257, 40 N.J.Eq. 99; Wickes v. Lake, 
25 age TAG 


Ala.—Wiggins v. Stewart Bros., 
ry So. 101, 215 Ala. 9. 

Cal.—Follette v. Pacific Light & 
Power Corporation, 208 Pr 296, 189 Galt 
1938, 23 A.L.R. 965. 


Ill.—Farmers’ Nat. Bank‘ v. Sper- 
ling, 113 Ill. 273; Haworth y. Taylor, 
108 Ill. 275. 


Ok1.—Shaffer v. Turner, 144 P. 366, 
43 Okl. 744; senate v. White, 139° P- 
514, 40 Okl. 535 


Paseamithiv: Miller, 137 A. 254, 289 
Pa. 184 


9. Noves V. Hall, O97 UiS) 34,240: 
aly 909%: Us “Szav-. Sliney, 21 F. 894; 
Rubel vy. Parker, 155 S.W. 114, 107 
Ark. 314; McDonnell v. Holden, 1.) 
185 N.B. 572; Union Bank of Chica- 
go v. Gallup, L48 Ne, 2, co 17, Ll 

10. King v. City Nat. Bank of Pa- 
ducah, Ky., 144 So. 31, 225 Ala. 558. 

11. Atwood v. Chicago, M. & St. 
Papky, » Co.,©144..N.B) $515), $16) ellie bo 
Laff 229 Ill. "App. ee He Clawans v. Ord- 
way Building & Loan Ass'n, 164 A, 
267, 112° N.J.Eq. 280; Wood v. Price, 


1 Whart. 
(Civ. 


Harbaugh, 112 


130 N.W. 


1170 [66 C.J.] 


ible, and unequivocal possession inconsistent with 
the record title and under an apparent claim of own- 
open and peaceable possession under a 
claim of right;1* or open, visible, notorious,'* con- 
tinued,?® and exclusive!® possession or occupancy. 


ership ;!* 


Adverse possession. 


quiry by actual, 
session.?® 


{§ 1015] bb. Particular Acts.?° 


the part of a person other than the vendor will or will 
not constitute a possession sufficient to charge the 
purchaser with constructive notice of, and put him 
interests of the 
possessor depend on the circumstances of the partic- 


on inquiry as to, the rights and 


81 A. 983, 79 N.J.Eq. 620, 38 L.R.A. 
NESt 72). Ann. Casiloi3A i 1210 fait 
(Ch.) 81 A. 1093, 79 N.J.Eq. 1]. 

12. McKinley v. Crawford, 58 F. 
(2d) 528, 61 App.D.C. 123. 

13. Clinchfield Coal Corporation v. 
Steinman, 217 F..875, 133 C.C.A. 535. 

14. Ill.—Cabeen v. Breckenridge, 
48 Ill. 91; Aldrich v. Aldrich, 37 Ill. 
32; Rupert v. Mark, 15 Ill. 540. 
ee eel v. Spaugh, 26 Ind. 

Mich.—Delosh y. Delosh, 137 N.W. 
81, 171 Mich. 175; Woodward vy. Clark, 
15 Mich. 104. 

Miss.—Russell v. Scarborough, 124 
So. 648, 155 Miss. 508. 


Mo.—Swift v. Buford, 217 S.W. 980, 
280 Mo. 432; Stone v. Kansas City & 
W. B. Ry. Co., 169 S.W. 88, 261 Mo. 
61; McBride Realty Co. v. Grace, 15 
S.W.(2d) 957, 223 Mo.App. 588. 

N.J.—Horsfield v. Gedicks, 118 A. 
275, 94 N.J.Eq. 82 [aff 124 A. 925, 96 
N.J.Eq. 384]. 

N.D.—Earnest v. First Nat. Bank, 

eel ONGW 169; 56. N, Di309. 


Okl.—McCarty v. Broneaugh, 261 P. 
165, 128 Okl. 36. 

15. Kirby v. Tallmadge, 16 S.Ct. 
349, 160 U.S. 379,.40 L.Ed. 463; Te- 
garden v. Hurst, 185 S.W. 463, 123 Ark. 
354, 


16. Cal.—Dutton v. Warschauer, 21 
Cal. 609, 82 Am.D. 765. 


Kan.—Penrose v. Cooper, 121 P. 
1103, 86 Kan. 597 [rev \on - other 
grounds 128 P. 362, 88 Kan. 210]; 


Greer v. Higgins, 20 Kan. 420. 


Mich.—Fischer v. Lauhoff, 192 N.W. 
605, 222 Mich. 128; Goodman y. Fan- 
gert, 170 N.W. 29, 204 Mich. 66. 


N.J.—Feld v. Kantrowitz, 130 A. 6, 
98 N.J.Eq. 167 [aff 132 A. 657, 99 N.J. 
an 847]; Caplan v. Palace Realty 

, (Ch.) 110 A. 584. 

ee are v. Tankard, 79 N.C. 
54; Edwards v. Thompson, 71 N.C. 
cede 

Or.—Anderson v. Richards, 
52.0, 100, Or.) 641. 


17. Scott v. Carnes, 37 S.W.(2d) 
876, 183 Ark. 650; Clark v. Chapman, 
239 N.W. 797, 213 Iowa 737. 


18. Sloss-Sheffield Steel & Iron Co. 
v. Taff, 59 So. 658, 178 Aia. 382; Ital- 
ian Savings Bank or City of New York 
v. Le Grange, 154 N.Y.S. 814, 169 App. 


LOSE: 


Div. 120. 
19. Taber v. Beske, 187 P. 746, 182 
Cal. 214; Whittaker v. Farmers’ Nat. 


Bank of Somerset, 36 S.W.(2d) 18, 237 


While it is sometimes assert- 
ed that the possession must be adverse,‘ it need not 
be such an adverse possession as, if maintained for 
the necessary period, would ripen into title.** 
purchaser is chargeable with notice and put on in- 
open, and notorious adverse pos- 


(Ky. 596; 
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Residence. 
matters 


A 


What acts on 


Simonson v. Monson, 153 N. 
W. 1020, 36 S.D. 245. 


20. Use or enjoyment of easement 
nie Easements § 146; Railroads §§ 178, 

(ic 

21. Tarrant County Agricultural, 
etc., Assoc. “vi Kit, 32 (Saw. 1030, 10 
Tex.Civ.App. 685. 

22. Simmons Creek Coal Co. v. 
Doran} T2598: Ct. 239; L420 USS MALT A385 
L.Ed. 1063; Bolland v. O’Neal, 83 N. 
W. 471, 81 Minn. 15, 83 Am.S.R. 362. 

[a] Possession of wild, uncultivat- 
ed iand need not be evidenced in the 
same way as improved land. Ameri- 
can Cedar & Lumber Co. v. Gustin, 
210 N.W. 300, 236 Mich. 351. 


23. Tate v. Pensacola, etc., Land, 
etc, Co., 20 So. 542, 37.Pla. 439, 53 
Am.S.R. 251; Bolland v. O’Neal, 83 N. 
W. 471, 81 Minn. 15, 83 Am.S.R. 362. 


24. Huffman v. Cooley, 134 N.W. 
49, 28 S.D. 475. 


[a] Matters held sufficient. — (1) 
Possession of a church by the of- 
ficers thereof for the purposes of pub- 
lic worship. Macon y. Sheppard, 2 
Humphr. (Tenn.) 335. (2) The run- 
ning of a ploughed furrow around a 
tract of prairie land. Buck v. Holt, 
37 N.W. 377, 74 Iowa 294. (3) Grad- 
ing a lot: Dundee Realty Co.° v. 
Leavitt, 127 N.W. 1057, 87 Neb. 711, 
30 L.R.A.N.S. 389. (4) Growing and 
cutting willows on land every year 
for basket-making. Banner y. Ward, 
21 F. 820. (5) Location of a clothes- 
line post and maintenance of a lawn 
and driveway. Vanden Berg v. Dev- 
ries, 190 N.W. 226, 220 Mich. 484. 

[b] Matters held insufficient.—(1) 
Use of adjoining lot for purpose of 
drying clothes. Williams v. Sprigg, 
6 Ohio St. 585. (2) The deposit of 
building material on an otherwise va- 


| cant town lot, from which portions of 


such material were from time to time 
hauled away and used by the owner 
in buildings then being built on other 
lots, the balance remaining on the lot. 
Hunt v. Lipp, 46 N.W. 682, 30 Neb. 
469. (3) The fact that the grantee 
of a prior unrecorded deed has an 
agent in charge to rent the property, 
who has a key to the house, but is 
not occupying it. Phcenix Ins. Co. v. 
Neal, 56 S.W. 91, 23 Tex.Civ.App. 427. 

25. Huffman v. Cooley, 134 N.W. 
49, 28 S.D. 475. 

Open and notorious possession or 
occupancy generally see supra § 1014. 

26. Gibbons v. Yosemite Lumber 
Con 21 4 ug ONC@alie he ssn Ee nelan: ve 
Brady, 19 Abb.N.Cas. (N.Y.) 289 [aff 
1 N.Y.S. 626, 21- Abb.N.Cas. 286 (aff 


Cultivation or pasturage. 
is evidence of possession sufficient to put a prospec- 
tive purchaser on inquiry.” 
true of the use of the land for pasturing cattle ;?° 
but the contrary has been held in some cases.*° 


[§§ 1014-1015 


ular case,?! including the nature of the land?? and 
the uses to which it 1s adapted.”* 
er there are appropriate acts of occupancy** openly 
and notoriously done.?°. 


The test is wheth- 


While residence coupled with other 
may be sufficient to impart constructive 
notice,2® actual residence on the land is not required 
to effect constructive notice of title.** 


The cultivation of land 


The same has been held 


Cutting of timber by a person other than the 
vendor of the land has been held sufficient evidence 
of possession to constitute constructive notice ;*? 
but there is authority to the contrary.*? 


23 N-EH. 1109, 119 N.Y. 587, 8 LRA. 
211)]). 


27. Jerome ov. Carbonate Nat. 
Bank, 43 P. 215, 22 Colo. 37; Thomas 
v. Burnett, 21 N.E. 352, 128 Ill. 37, 4 
L.R.A. 222 and note; Morrison v. 
Kelly, 22 Ill. 609, 74 Am.D. 169; Cole- 
man vy. Barklew, 27 N.J.Law 357; 
Hodge v. Amerman, 2 A. 257, 40 N.J. 
Eq. 99; Italian Savings Bank of City 
of New York v. Le Grange, 154 N.Y.S. 
814, 169 App.Div. 120; Phelan v. 
Brady, 19 Abb.N.Cas. (N.Y.) 289 [aff 
1 N.Y.S. 626, 21 Abb.N.Cas. 286 (aff 
Bae 1109, 119 N-Y.25873 Se ReAS 


28. Ala.—Sloss-Sheffield Steel & 
ie Co. v. Taff, 59 So. 658, 178 sAdac 


Ill— Lyman v. Russell, 45 Ill. 281. 


Or.—Richards v. Snyder, 6 P. 186, 
TIOxrs001. 


S.C.—Biemann v. White, 23 S.C. 490. 


S.D.—Harker vy. Cowie, 173 N.W. 
722, 42 S.D. 159. 


W.Va.—George Me Slangh ert LVLS: 
E. 598, 90 W.Va. 59 


But see De pe eee v. Jackson, (Tex. 
Civ. App.) 50 S.W.(2d) 443 (the fact 
that in October there was a cotton 
patch on land uninclosed on three 
sides and without structures was in- 
sufficient to give notice). 


29. Simmons Creek Coal Co. v. 
Doran, 12 S.Ct. 239, 142 U.S. 417, 35 L. 
Ed. 1063; Gibbons v. Yosemite’ Lum- 
ber Co., 211 P. 4, 190 Cal, 168; Phil- 
lips v. Gross, 143 INE Voce 32 S.D. 
ee League v. Buena Ventura Stock 

, 21 S.W. 307, 2 Tex.Civ.App. 448. 


ag Coleman y. Barklew, 27 N.J. 
Law 357; Brown v. Volkening, 64 N. 
Vic acoe Baker v. Thomas, 15 N.Y.S. 
359, 61 Hun 17; Union -College v. 
Wheeler, 59 Barb. 585, 5 Lans, 160 
[aff 61 N.Y. 88]. 


31. Ill—Mason y. Mullahey, 34 N. 
By. 736) L4510lle 883s 


Iowa.—Nolan y. Grant, 1 N.W. 709, 
51 Iowa 519. 


Mich.—Oconto Co. v. Lundquist, 77 
N.W. 950, 119 Mich. 264. 


Minn.—Bolland v. O’Neal, 83 N.W. 
471, 81 Minn. 15, 88 Am.S.R. 362. 


Wis.—Wickes v. Lake, 25 Wis. 71. 


32. Christopher v. Curtis-Attalla 
Lumber Co., 57 So. 837, 175 Ala. 484; 
Bunch vy. Pittman, 184 S.W. 850, 123 
Ark. 127; Brown Vv. Volkening, 64.N. 
NBN ESE Baker ve. Dhomas}, ds Nvvess 
359, 61 Hun 17; Union "College v. 
Wheeler, 59 Barb. 585, 5 Lans. 160 [aff 
GL MIN. Yeuss te 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1015-1017] 


Making of permanent improvements on the land 
may be suflicient,?* at least in connection with other 
matters;** but it is held that a mere unoccupied 
improvement is not sufficient.®® 


Fence or inclosure. It has been held that pos- 
session must be evidenced by an inclosure, or some- 
thing equivalent;?® but this is not necessary where 
there are other appropriate acts of occupancy.*’ 
Indeed, the erection, existence, or repair of fences 
does not necessarily constitute such possession as will 
impart constructive notice;?® but the fencing of 
boundaries, in connection with other matters, may 
be sufficient for this purpose.®® 


[§ 1016] cc. Extent of Possession. Occupancy is 
effective to charge a purchaser with notice of the 
claim of the possessor to the land actually occu- 
pied;*® and where one enters on a piece of land 
under color of title or claim of title to the entire 
tract, possession of a part is sufficient notice that 
he claims the whole,** where there is no other per- 
son in possession claiming in antagonism to him,*? 
the possession of the occupant in such case being 
deemed to be coextensive with the boundaries de- 
scribed in the deed.4® However, the possession of 
4 Tll.App. 


33. Ill.—Stagg v. Small, 


577, 140 N.Y. 344. 
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certain land by one person is not constructive no- 
tice, to a person without actual notice of the pos- 
session, of the rights of another person in lands 
outside the limits of the possession of the former 
person.t# The possession of a building in a country 
community is constructive notice to a purchaser of, 
and sufficient to put him on inquiry as to, the extent 
of possession of surrounding land claimed by the 
possessor of the building;*® but in an urban com- 
munity the projection of a building a few feet over 
a boundary line is notice only of a claim to the 
land actually oceupied.*® 


After tract has been partitioned, a conveyance, 
by an allottee of a portion, of other portions of 
which he is not in possession puts the purchaser on 
inquiry.** 


[§ 1017] dd. Time and Continuity of Possession. 
Possession is notice only during its continuance.*® 
The possession which suggests inquiry to a purchas- 
er, and is notice to him a the possessor’s interest in 
the land, is a possession which exists at the time of 
the purchase*? and is not casual, occasional, or for 
a special or temporary purpose.’ 0 A former pos- 
session which has ceased does not impart notice®? 


v. Wilkinson, 99 S.E. 437, 149 Ga. 103; 


192. 
Ind.—Barnes v. Union School Tp., 
91 Ind. 301. 

Ky.—Cherry Bros. v. 
Cent. Ry. Co., 299 S.W. 1099, 
79. 

N.Y.—Carthage Tissue Paper Mills 
v. Carthage, 93 N.E. 60, 200 N.Y. 1. 

Tex.—Harold v. Sumner, 14 S.W. 
995, 78 Tex. 581. 

Va.—Smith v. Profitt, 1 S.E. 67, 82 
Va. 832. 

Wash.—Kuhl vy. Lightle, 69 P. 630, 
29 Wash. 137. 

34 Coffey vy. Emigh, 25 P. 83, 15 


Tennessee 


Colo. 184, 10 L.R.A. 125; Bollenbacher 
Vv. Foley, 121 N.E. 124, 68 Ind.App. 
632; United Fuel Gas Co. v. Morley 


Oil & Gas Co., 131 S.E. 716, 101 W.Va. 
83 


35. Fischer v. Lauhoff, 192. N.W. 
605, 222 Mich. 128; King v. Porter, 
71 °S.B. 202, 69 W.Va. 80. 

36. Havens v. Dale, 18 Cal. 359. 


37. Feirbaugh v. Masterson, 1 
Idaho 135; Betts v. Letcher, 46 N.W. 
193, 1 S.D. 182. 

38. Smith vy. Gibson, 15 Minn. 89; 
Baker v. Thomas, 15.N.Y.S. 359, 61 
Hun 17; Union College v. Wheeler, 
59 Barb. 585, 5 Lans. 160 [aff 61 N.Y. 
88]; Tolar v. South Texas Develop- 
ment Co., (Tex.Civ.App.) 153 S.W. 911; 
Tarrant County Agricultural, etc., As- 
soc. v. Kit, 31 S.W. 1080, 10 Tex.Civ. 
App. 685. 


39. Bollenbacher v. Foley, 121 N.E. 
124, 68 Ind.App. 632. 


40. Box Elder Live Stock Co. v. 
Glynn, 193 P. 1117, 58 Mont. 561. 

41. Ala.—Watson v. Mancill, 76 
Ala. 600. 


Idaho.—Feirbaugh v. Masterson, 1 
Idaho 135. 

Jll.—Boyer v. Chandler, 43 N.E. 803, 
160 Ill. 394,-32 L.R.A. 113; Morrison 
v. Morrison, 30 N.E. 768, 140 Ill. 560. 

Ind.—Jeffersonville, etc., R. Co. v. 
Oyler, 82 Ind. 394. 

lowa.—Watters v. Connelly, 13 N.W. 
82, 59 Iowa 217; Nolan v. Grant, 1 N. 
W. 709, 51 Iowa 519. 


N.Y.—Holland v. Brown, 35 N.E. 


222 Ky.” 


Ga oor we teins v.' Edwards, 23 Tex. 
3. 


[a] Possession of improved por- 
tion of tract of land, (1) under a con- 
veyance in fee of the whole, is con- 
strued to be coextensive with the 
grant. Simmons Creek Coal Co. v. 
Doran, 12.S.Ct. 239, 142 U.S. 417, 35 
L.Ed. 1063. (2) But where the hold- 
er of an unrecorded bond for two 
lots makes improvements on one lot 
this is not constructive notice of his 
equity in the unimproved lot. Dickey 
v. Lyon, 19 Iowa 544. 

42. Watson vy. Mancill, 76 Ala. 600; 
Jeffersonville, ete., R. Co. v. Oyler, 
82 Ind. 394; Fletcher v. Ellison, 1 
Tex.Unrep.Cas. 661. 

43. U.S.—Virginia Iron, 
Coke Co. v. Webb, 263 F. 821. 


Ala.—Watson v. Mancill, 
600. 
Ark.—Hargis v. Lawrence, 204 S.W. 
755,-135 Ark. 321. 
Cal.—Roberts v. Unger, 30 Cal. 676. 
Dak.—Gale v. Shillock, 29 N.W. 661, 
4 Dak. 182 [aff.12 S.Ct. 674, 144 U.S. 
509, 36 L.Ed. 521]. 


Tex.—Fletcher 
Unrep.Cas. 661. 


44. Dages v. Ewell, 6 F.Cas.No. 
3,537, 83 Woods 344 [aff 2 S.Ct. 408, 
108 U.S. 148, 27 L.Ed. 682]. 


45. Hargis v. Lawrence, 204 S.W. 
755, 185 Ark. 321. 


46. Robertson v. Smith, 158 N.W. 
207, 191 Mich. 660, Ann.Cas.1918D 145. 


47. Betts v. Ward, 72 So. 110, 196 
Ala. 248. 

48. Masterson v. West-End Nar- 
row-Gauge R. Co., 5 Mo.App. 64 [aff 
72 Mo. 342]; Coleman v. Barklew, 27 
N.J.Law 357; Meehan v. Williams, 48 
Pa. 238; Ely vy. Wilcox, 20 Wis. 523, 
91 Am.D. 436. See Mountain Club v. 
Pinney, 227 P. 630, 67 Cal.App. 225 
(possession must be uninterrupted). 


49. Ala.—Holly v. Dinkins, 80 So. 
861, 202 Ala. 477. 


Cal.—Hunter v. Watson, 
363, 73 Am.D. 543. 


Ga.—Yancey Vv. 
Young, 159 S.E. 571, 173 Ga. 178; 


Coal & 


76 Ala. 


Vv. 2milison, »i Tex 


12 Cal. 


Montgomery & 
Dix 


Webster v. Black, 83 S.H. 941, 142 
Ga. 806. 


Minn.—Roussain v. Norton, 55 N.W. 
747, 53 Minn. 560. 


N.J.—Bingham v. Kirkland, 34 N.J. 
Eq. 229. 


N.C.—Bost v. Setzer, 87 N.C. 187. 


50. Ala.—-Christopher v. Curtis- 
Attalla Lumber Co., 57 So. 837, 175 
Ala. 484; Kendrick v. Colyar, 42 So. 
110,143 Alas 597. 


Colo.—Jerome v. Carbonate Nat. 
Bank, 43 P. 215, 22 Colo. 37. 


Minn.—Roussain v. Norton, 55 N.W. 
747, 538 Minn. 560. 


Mo.—Masterson vy. West-End Nar- 
row-Gauge R. Co., 5 Mo.App. 64 [aff 
72 Mo. 342]. 


N.J.—Coleman v. Barklew, 27 N.J. 
Law 357. 


N.Y.—Holland v. Brown, 35 N.E. 
577, 140 N.Y. 344; Brown v. Volken- 
ing, 64 N.Y. 76; Pope v. Allen, 90 N. 
Y. 298 [aff 24 Hun 604]; Mackenzie v.” 
Augimeri, 205 N.Y.S. 462, 210 App. 
Div. 156; Italian Savings Bank of 
City of New York vy. Le Grange, 154 
N.Y.S. 814, 169 App.Div. 120. 


Ohio.—Williams v. Sprigg, 
St. 585. 


Pa.—Meehan vy. Williams, 


6 Ohio 


48 Pa. 


-238. 


[a] Possession for ten years is 
sufficient.—Fagan v. Ulrich, 152 N.Y. 
S. 37, 166 App.Div. 342 [aff 119 N.E. 
1042 mem, 222 N.Y. 696]. 

51. | Ala—King v. City Nat... Bank 
of Paducah, Ky., 144 So. 31, 225 Ala. 
558; Christopher v. Curtis-Attalla 
Lumber Co., 57 So. 837, 175 Ala. 484. 


Cal.—Aden v. Vallejo, 72 P. 905, 
139 Cal. 165. 
h D.C.—Hayward v. Mayse, 1 App.D.C. 
33. 
Kan. 


Sanford v. Weeks, 16 P. 465, 


38 Kan. 319, 5 Am.S.R. 748. 

Minn.—Roussain v. Norton, 55 N. 
W. 747, 53 Minn. 560. 

Miss.—Hiller v. Jones, 6 So. 465, 
66 Miss. 636. 

N.C.—Bost v. Setzer, 87 N.C. 187. 


Pa.—Wright v. Wood, 23 Pa. 120. 
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nor impose on the purchaser a duty to inquire of the 
late occupier as to the nature of his title.°? How- 
ever, possession need not have been absolutely con- 
tinuous and unbroken.°* On proof of a person’s pos- 
session of land at a particular time, there may be 
a presumption of a continuance of such possession 
thereafter,°4 in the absence of evidence of an in- 
tentional abandonment.°® Also, if possession existed 
at the time of the purchase, the fact that the con- 
veyance was not actually made until after such pos- 
session ceased is immaterial.°° The rights of a 
person in possession are not prejudiced or diminished 
by a compulsory surrender of possession to a sub- 
sequent purchaser with notice of the patent and 
claim of ownership.®* 


[§ 1018] ee. Consistency or Inconsistency of Pos- 
session with Record Title. Except in a few juris- 
dictions,®® the possession of realty by a person other 
than the vendor must be inconsistent with the title 
of the apparent owner by the record in order to im- 


Ala.—O’Neal v. Prestwood, 45[ 797, 213 Iowa 737, 
So” O51, 153 Ala. 443. N. 


Cal.—Ellis v. Jeans, 7 Cal. 409. 577, 140 NY. 344; 
Tha: N.Y. 298; 
Blackf. 471. - 16, We 
Macke G ; 
Pa.—Boggs v. Varner, 6 Watts & S.| 469, 210 Reis 
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Y.—Holland vy. Brown, 35 
Pope v. Allen, 90 Ky 
Brown v. Volkening, 64 N. 
Fassett v. Smith, 23 N.Y. 252: 
Augimeri, 


[§§ 1017-1019 


part constructive notice to the purchaser and put 
him on inquiry.®? While possession by a person hay- 
ing the record title is notice,°° the purchaser may 
ascribe the possession to the recorded deed*? and 
is not affected with notice of any other undisclosed 
title or interest which the occupant may have,®? 
unless the occupant cannot be presumed to be hold- 
ing under his recorded deed®* or it appears by the 
record that he is holding under a deed from a stran- 
ger to the title.®* 


[§ 1019] (e) Possession by Particular Persons®° 
—aa, Prior Vendor or Grantor. In some jurisdic- 
tions the general rule that the possession of real 
property by a person other than the vendor is con- 
structive notice of the possessor’s rights or equities 
in the property and is sufficient to put the purchaser 
on inquiry in regard thereto®® is applied to the 
continued possession of a former vendor after his 
formal conveyance of the legal title,®” unless the 
grantor has expressly relinquished all equitable 


Be Lowa s713 
Iowa 664. 
.—Behrens v. Crawford, 108 S.W. 
288, 32 Ky.L. 1281. 

Minn.—-Dutton v. McReynolds, 16 N. 
W. 468, 31 Minn. 66. 


Rogers v. Hussey, 36 
N.E. 


205, Nees. 
15 6c helane ev 


469. 


Eng.—Miles v. Dancley. 1 Russ.&M. 
39, 5 Eng.Ch. 39, 39 Reprint 15 [aff 
2 Russ.&M. 626, 11 Eng.Ch. 626, 39 
Reprint 533]. 

53. Chapman v. Chapman, 21 S.E. 
813, 91 Va. 397, 50 Am.S.R. 846. 


[a] Interval between tenancies.— 
The fact that a short time may elapse 
between the actual occupancy by one 
tenant before another tenant takes 
possession will not lose the posses- 
sion to the owner. Thomas v. Bur- 


nett, 21 N.H. 352, 128 Ill. 37, 4 L.R.A. 
222. 
54. White v. White, 105 Ill. 313, 


Presumption of continuance of pos- 
session of property generally see Evi- 
dence § 29. 

55. Holmes v. Powell, 8 De G.M.& 
Guipt2,. on bnge.Ch, 442,544 Reprint 
510. 


56. Bergeron v. Richardott, 12 N. 
W. 384, 55 Wis. 129. 


Savane Epps Var Clock ~7 gNayes. 
21, 53 Hun 638, 3 Silv.Sup. 500. 


58. Collum v. Sanger, 82 S.W. 459, 
83 S.W. 184, 98 Tex. 162 [rev (Civ. 
App.) 78 S.W. 401]; Ramirez v. Smith, 
59 S.W. 258, 94 Tex. 184. But see 
Derrett v. Britton, 80 S.W. 562, 35 Tex. 
Civ.App. 485 (the fact that a person 
boards on the premises with the hold- 
er of the legal title is not notice). 
Contra King v. Lane, (Tex.Civ.App.) 


186 S.W. 392. 

59. 
v. Empire Natural Gas Co., 33 F.(2d) 
248. 64 ALR. 1229 faff 25 F.(2d) 
742]. 


Ala.—Kendrick v. Colyar, 42 So. 


110, 143 Ala. 597. 

Cal.—Porter v. Johnson, 156 P. 1022, 
172 Cal. 456; Aden vy. Vallejo, 72 P. 
905, 189 Cal. 165; Schumacher v. Tru- 
man, 66 P. 591, 134 Cal. 430; McNeil 
y. Polk, 57 Cal. 323; Sanguinetti v. 
Rossen, 107 P. 560, 12 Cal.App. 623. 

Colo.—Jerome v, Carbonate Nat. 
Bank, 43 P. 215, 22) Colo; 37: 

Ga. 67 S.E. 428, 134 
Ga. TT. 

Towa.—Clark v. Chapman, 


239 N.W. 


Brady, 19 Abb.N.Cas. 289 [aff 1 N.Y. 
S. 626, 21 Abb.N.Cas. 286 (aff 23 N.E. 
LOO tl OMNOYeros 1s So lust waco 

N.C.—Smith v. Fuller, 67 S.E. 48, 
oe INC ec 

N.D.—Red River Valley Land, etc., 
Co. v. Smith, 74 N.W. 194, 7 N.D. 236. 

Pa.—Smith v. Miller, 145 A. 901, 
296 Pa. 340. 

Philippine.—Savella v. Sabellano, 22 
Philippine 197. 

W.Va.—King v. Porter, 71 S.E. 202 
69 W.Va. 80; Martin v. Thomas, 49 S. 
EH. 118, 56 W.Va. 220. 


Wis.—First Nat. Bank v. Brown, 
240 N.W. 381, 207 Wis. 272. 
[a] Rule applied.—(1) The fact 


that one person lives with another 
person in possession is not such pos- 
session as to constitute notice. Thier- 
man v. Bodley, 638 S.W. 737, 23 Ky.L. 
iDOe (2) Ownership of hardware 
stored in a cellar under a sidewalk in 
front of a building is not notice toa 
purchaser having knowledge thereof 
that the owner of the hardware 
claimed to own the building. Mack v. 
McIntosh, 54 N.E. 1019, 181 Ill. 633. 
(3) Possession of a part of the prem- 
ises by growing a crop of wheat, by 
arrangement with the occupant before 
the deed was made to him, is not no- 
tice, it being merely under the occu- 
pant. Bogue v. Williams, 48 Ill. 371. 


60. Crews v. Burcham, 1 Black (U. 
S.) 352) 17 L.ed. 91; MeGill v. Mc- 
Gill, 4 La.Ann. 262. 

61. Tyler v. Johnson, 55 So. 870, 
61 Fla. 730; Baum v. Northern Pac. 
Riya © Osa ipa monjesee oo. NOM eo 9) 
Simonson v. Monson, 153 N.W. 1020, 
36 S.D. 245. 

62. U.S.—Kirby v. Tallmadge, 16 
S.Ct. 349, 160 U.S. 379, 40 L.Hd. 463; 
Townsend v. Mtculey es) Set. 357, 109 
U.S. 504, 27 L.Ed. 1012. 


Ark.—Storthz v. Chapline, 70 S.Ww. 
465, 71 Ark. 31; Fargason v. Edring- 
ton, 4 S.W. 763, 49 Ark. 207. 

Cal.—Schumacher v. Truman, 66 P. 
591, 134 Cal. 430; Smith v. Yule, 31 
Cal. 180, 89 Am.D. 167; Sanguinetti v. 
Rossen, 107 P. 560, 12 Cal.App. 628. 


lowa.—Wrede v. Cloud, 3 N.W. 400, 


Miss.—Hafter v. Strange, 3 So. 190, 
65 Miss. 323, 7 Am.S.R. 659. 

Mont.—Baum v. Northern Pac. Ry. 
Co., 175 P. 872, 55 Mont. 2195" eiurley, 
v. O’Neill, 67 P. 626, 26 Mont. 269; 
Mullins v. Butte Hardware Co., 65 P. 
1004, 25 Mont. 525, 87 Am.S.R. 430. 


N.H.—Great Falls Co. v. Worster, 
15 N.H. 412; 


N.D.—Red River Valley Land, etc., 
Co. v. Smith, 74 N.W. 194, 7 N.D. 236. 


Ohio.—Farmers’, ete., Nat. Bank v. 
Wallace, 12 N.B. 439, 45 Ohio St. 152. 


Pa.—Woods v. Farmere, 7 Watts 
382, 32 Am.D. 772. 


Tex.—Stewart v. Crosby, (Civ.App.) 
26 S.W. 138 [aff 29 S.W. 380, 87 Tex. 
443]; Kilgore v. Graves, 2 Tex. App. 
Civ.Cas. § 409. 


63. Wrede v. Cloud, 3 N.W. 400, 52 
Iowa 371; Simonson y. Monson, 153 
N.W. 1020, 36 S.D. 245. 

(1) 


[a] Rule applies where: The 
prospective purchaser knows that the 
recorded deed is void. Simonson v. 
Monson, 153 N.W. 1020, 36 S.D. 245. 
(2) The title by the deed has been 
apparently extinguished by an execu- 
tion sale and sheriff’s deed made pur- 
suant thereto. Wrede v. Cloud, 3 N. 
W. 400, 52 Iowa 371. (8) Where an 
occupant of land has a record title to 
a part thereof, and a contract right to — 
the remaining interest, his possession 
is notice of such contract. Weis- 
gerber v. Wisner, 21 N.W. 331, 55 
Mich. 246. 


64. Mendocia Bank v. Baker, 22 P. 
10387, 82 Cal. 114, 6 LaRA. 833. 


65. Possession by prior grantor as 
more to mortgagee see Mortgages § 


66. See supra § 1011. 


67. Ala.—Evans vy. Bryan, 80 So. 
868, 202 Ala. 484; Gewin v. Shields, 
65 250. 7169, L877 "Ala. 1533, AS hith va 
Andress, 40 So. 824, 147 Ala. 690. 

Cal.—Pell v. McElroy, 36 Cal. 268; 
Daubenspeck v. Platt, 22 Cal. 330. 

Ga.—Kent v. Simpson, 82 S.H. 440, 
142 Ga. 49 [dist and lim Malette v. 
Wright, 48 S.E. 229, 120 Ga. 735]. 

Ill.—Ronan v. Bluhm, 50 N.E. 694, 
173 Ll. 277 => Rock Island, ete., R. Co. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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claims in his deed,®* the subsequent purchase is 
made on the same day the deed was given®® or it is 
made before the grantor is aware that he is equita- 
In other jurisdictions, 
the continued possession of a prior vendor after his 
conveyance is regarded as an exception to the gen- 


bly entitled to a rescission.° 
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conveyed,‘? or 


made.*4 


eral rule;’! it is deemed or presumed to be subor- 


v. Dimick, 32 N.E. 291, 144 Ill. 628, 
19 L.R.A. 105; White v. White, 89 Ill. 
460; Illinois Cent. R. Co. v. McCul- 
lough, 59 Ill. 166; Metropolitan Bank 
v. Godfrey, 23 Ill. 579. 


Me.—MecLaughlin y. Shepherd, 32 
Me. 143, 52 Am.D. 646; Webster v. 
Maddox, 6 Me. 256. 


Minn.—Groff v. State Bank, 52 N.W. 
651, 50 Minn. 234, 36 Am.S.R. 640; 
New v. Wheaton, 24 Minn. 406. 

Neb.—Smith v. Myers, 76 N.W, 1084, 
56 Neb. 508; Kahre v. Rundle, 56 N. 
W. 888, 38 Neb. 315; Hansen v. 
Berthelsen, 27 N.W. 423, 19 “Neb. 433. 

N.Y.—Seymour v. McKinstry, 12 N. 
E. 348, 14 N.E. 94, 106 N.Y. 230. 

N.C.—Grimes v. Andrews, 
341, 170 N.C. 515. 

Vt.—Wright v. Bates, 13 Vt. 341. 

Wis.—Pippin v. Boyer, 130 N.W. 
872, 146 Wis. 69; Lamoreaux v. Hunt- 
ley, 31 N.W. 331, 68 Wis. 24; Hoppin 
Vv. Doty, 25 Wis. 573, 


87 S.E. 


68. Sanguinetti v. Rossen, 107 P. 
560, 12 Cal.App. 623. 

69. Evans v. Bryan, 80 So. 868, 202 
Ala. 484. 

70. Evans v. Bryan, 80 So. 868, 202 
Ala. 484. 

71. Ark.—American Building & 


Loan Ass’n v. Warren, 141 S.W. 765, 


101 Ark. 163. 

D.C.—McKinley v. Crawford, 
App.D.C..123,-58 F.(2d)528. 
_ Okl.—McCarty v. Broneaugh, 261 P. 
165, 128 Okl. 36; EF. B. Collins Inv. 
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Con Vie Waide, 1173) SP.6835," 7.0 VOkl 
1p Hass) va Gress, 152 Pe IiiZiew 52 
Okl. 51. 


Tex.—Bryant vy. Grand Lodge Sons 
of Hermann, (Civ.App.) 152 S.W. 714. 


Utah.—Shafer v. Killpack, 173 P. 
948, 53 Utah 468, 472. 


“To the general rule that any one 
occupying land is notice to every one 
of any interest the occupant may have 
in such premises there is an exception 
recognized by the great weight of au- 
thoritv. namely, that a vendor having 
by deed conveyed the title to the 
premises and remaining in possession 
for a short time is not constructive or 
actual notice to purchasers of any 
interest claimed by the grantor in 
such premises.” Shafer v. Killpack, 
supra. 

72. American Building & Loan 
Ass’n v. Warren, 141 S.W. 765, 101 
Ark. 163; Morgan v. McCuin, 132. S. 
W. 459, 96 Ark. 512; Behrens v. Craw- 
ford, (Ky.) 108 S.W. 288; Griffen v. 
Dicken, 4 Dana (Ky.) 561; Shafer v. 
Killpack, 173 P. 948, 53 Utah 468. 


73. American Building & Loan 
Ass’n v. Warren, 141 S.W. 765, 101 
Ark. 163. 

[a] Tenancy at will.—Possession 


under such circumstances is presumed 
to be a mere holding over as the ten- 
ant at will of the grantee. Tutt v. 
Smith, 204 N.W. 294, 201 Iowa 10%, 
48 A.L.R. 394. 


74 $Ark.—Morgan v. McCuin, 132 
S.W. 459, 96 Ark. 512; Turman v. Bell, 
15 S.W. 886, 54 Ark. 273, 26 Am.S.R. 
35. 

Ind.—Jeffersonville, ete., R. Co. v. 
Oyler, 82 Ind. 394; Work v. Brayton, 
5 Ind. 396. 


Iowa.—Tutt v. Smith, 204 N.W. 294, 
201 Iowa 107, 48 A.L.R. 394; Trulin 
v. Plested, 159 N-W. 633, 178 Iowa 
220; Dodge v. Davis, 52-N.W. 2, 85 
Iowa 77; McCleerey v. Wakefield, 41 
N.W. 210, 76 Iowa 529, 2 L.R.A. 529; 
May v. Sturdivant, 39 N.W. 221, 75 
Iowa 116, 9 Am.S.R. 463; Sprague v. 
White, 35 N.W. 751, 73 Iowa 670; 
Koon v. Tramel, 32 N.W. 243, 71 Iowa 
132; 


Kan.—Hockman v. Thuma, 75 P. 
486, 68 Kan. 519; McNeil v. Jordan, 
28 Kan. 7. 


Ky.—Wyatt v. Touvelle, 215 S.W. 
418, 185 Ky. 565 [overr Hopkins v. 
Garrard, 7 B.Mon. 312]. But see 
Lewis v. Williams, 234 S.W. 317, 192 
Ky. 763 (it is otherwise where the 
grantor not only continues in posses- 
sion and occupation of, but also pays 
taxes on, the land); Lyttle v. Fitzpat- 
mick M5 64— )'S:iWay POSS) -2Adkeya Len 93 
(the purchaser from the grantee is put 
on inquiry by possession and the fact 
that the deed was not signed by all 
the grantors). 

Md.—Hoffman v. Gosnell, 24 A. 28, 
75 Md. 577. 


Mich.—Abbott vy. Gregory, 39 Mich. 
68; Bennett v. Robinson, 27 Mich. 26; 
Bloomer v. Henderson, 8 Mich. 395, 
77 Am.D. 453. 

Miss.—Hafter v. Strange, 3 So. 190, 
65'Miss. 323, 7 Am.S.R. 659. 


N.J.—Van Keuren v. New Jersey 
Cent. R. Co., 38 N.J.Law 165; Bing- 
ham v. Kirkland, 34 N.J.Eq. 229. 


N.D.—Red River Valley Land, etc., 
ce: v. Smith, 74 N.W. 194, 7 N.D. 


Ohio.—Forsha v. Longworth, 1 Ohio 
Cir.Ct. 271, 1 Ohio Cir.Dec. 149 [aff 
22 Cine.L.Bul. 354]. 


Okl.—McCarty v. Broneaugh, 261 
P. 165, 128 Okl. 367 FE. B. Collins Inv. 
Co. v. Waide, 173 P. 835, 70 Okl. 191, 
Mion 2200s SOK I5s5 Riddles. 
Keechi Oil & Gas Co., 176 P. 737, 74 
Okl. 73; Hass v. Gregg, 152 P. 1126, 
52 Okl. 51; Rowsey v. Jameson, 149 
P. 880, 46 Okl. 780. 


Or.—Randall v. Lingwall, 73 P. 1, 
43 Or. 383; Exon v. Dancke, 32 P. 
1045, 24 Or. 110. 


Pa.—Scott v. Gallagher, 14 Serg.& 
R. 333, 16 Am.D. 508. 


Tex.—Eastham vy. Hunter, 86 S.W. 
323, 98 Tex. 560 [rev (Civ.App.) 81 S. 
W. 336]; Hoffman v. Blume, 64 Tex. 
334; HEylar v. Bylar, 60 Tex. 315; 
Ramirez v. Bell, (Civ.App.) 298 S.W. 
924; King v. Lane, (Civ.App.) 186 S. 
W. 392; Summers v. Sheern, (Civ. 
App.) 37 S.W. 246; Hickman v. Hoff- 
man, 33 S.W. 257, 11 Tex.Civ.App. 605. 


Utah.—Marshall v. Zinn, 199 P. 
1029, 58 Utah 505. 


Wash.—Crawford v. Timm, 148 P. 
886, 85 Wash. 568. 


“Tt is well settled that the con- 
tinued possession of a grantor who 
has sold and conveyed the property, 
for a not unreasonable time after such 
conveyance, imparts no constructive 
notice of any claim of right on his 
part adverse to the title so conveyed.” 
Tutt v. Smith, 204 N.W. 294, 201 Iowa 
WOR, e113, 348 Asli Ri. do 4. 


[a] Continued possession by ven- 
dor, for time less than would be rea- 
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dinate to, consistent with, or not hostile to, the title 
to be by sufferance of the grantee,** 
and is not notice that the grantor claims any rights 
or equities inconsistent with the conveyance he has 
This is especially true where the deed to 
the purchaser is recorded,’?*> and it may be true 


sonably necessary to remove from 
place after the execution and record 
of his deed, will not charge a subse- 
quent purchaser from his purchaser 
with notice of a secret trust, whereby 
an absolute deed of the vendor would 
be rendered inoperative. Cameron v. 
Roemele, 53 Tex. 238. 


[b] Grantor of minerals. — Con- 
tinued occupancy of the surface by 
the grantor of minerals is not notice 
to a Subsequent purchaser of the min- 
erals. Busby v. Smith, (Tex.Civ.App.) 
53 S.W.(2d) 1388. 


_[c] Grantor “is estopped from set- 

ting up any secret arrangement by 
which his grant is impaired against 
purchasers and mortgagees of the 
grantee in the absence of a showing 
that they actually knew of the char- 
acter of the possession of the grantor 
or the existence of the unrecorded 
parol trust agreement.” Wyatt v. 
egne 6: 215 S.W. 418, 185 Ky. 565, 
569. 

[d] In Louisiana (1) it is held 
that the fact that the purchasers of 
real estate knew that the prior owner 
occupied the property when they 
bought was not sufficient to prove 
that they acted in bad faith in pur- 
chasing. Gonsoulin v. Sparrow, 90 
So. 528, 150 La. 103. (2) It is also 
held that whatever suspicion might 
have been aroused by the fact of the 
former vendor’s continued possession 
was entirely removed when the subse- 
quent purchase was made with the 
full knowledge and approval of the 
former vendor, and under her assur- 
ance that the former purchaser had 
the full right to dispose of the prop- 
erty. Broussard v. Broussard, 13 So. 
699, 45 La.Ann. 1085. 


75. Colo. Handelman vy. Mandel, 
197 P. 1021, 70 Colo. 136. 


Ind.—Bryan v. Reiff, 150 N.E. 800, 
84 Ind.App. 516. 


lowa.—Koon v.. Tramel, 
243, 71 Iowa 132. 


‘ Md.—Hoffman v. Gosnell, 24 A. 28, 
75 Md. 577. 


Mich.—Bloomer _v. Henderson, 8 
Mich. 395, 77 Am.D. 453. 


Miss.—Baldwin v. Anderson, 60 So. 
578, 103 Miss. 462; Hafter vy. Strange, 
nee 190; 65 Miss. 323, 7% Am.S.R. 


Pa.—Stiffier v. Retzlaff, 11 A. 876, 
7 Pa.Cas. 232. 


Tenn.—Strong vy. Efficiency Apart- 
ment Corporation, 17 S.W.(2d) db 
Tenn. 337 [reh den 19 S.W.(2d) 273, 
159 Tenn. 337]. 


Tex.—Hylar v. Eylar, 60 Tex. 315; 
Michna v. Crane, (Civ.App.) 28 S.W. 
(2d) 837; Barron v. Theophilakos, 
(Civ. App.) 13 S.W.(2d) 739; Sperry 
v. Moody, (Civ.App.) 269 S.W. 272; 
Welborn v. Earle, (Civ.App.) 268 S.W. 
982; Hunter v. Hale, (Civ.App.) 233 
S.W. 1005; Brooker y. Wright, (Civ. 
App.) 216 S.W. 196; King v. Lane, 
(Civ.App.) 186 S.W. 392; Watkins v. 
Spoull, 28 S.W. 356, 8 Tex.Civ.App. 
427. Compare Jinks v. Moffin, (Civ. 
App.) 80 S.W. 390 (where the deed 
was On record, but the purchaser from 
the grantee relied on the statements 
of the grantee and did not examine 
the records, possession by the gran- 
tor constituted notice). 
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even where the deed is not recorded,‘® except, per- 
haps, where the failure to record it is continued for 
an unreasonable length of time.77 The exception, 
however, has its qualifications and is not applica- 
ble where the grantor does not retain possession in 
himself, but delivers it up to his tenant,’* he takes 
possession subsequent to the execution of the deed’? 
or remains in possession for a long time,*°® or the 
subsequent purchaser has actual knowledge that the 
possession of the prior grantor is not by sufferance 
of the grantee, but is by virtue of some right re- 
maining in such grantor inconsistent with the terms 
of his deed.81 Also, the possession of the prior gran- 
tor is sufficient notice to a subsequent purchaser to 
put him on inquiry as to when such possession be- 
gan’? and the length of its continuance.** In both 
classes of jurisdictions the continued possession of 
a prior grantor is constructive notice to a subsequent 
purchaser from the grantee where the deed was af- 


VENDOR AND PURCHASER 


[§§ 1019-1020 


fected by fraud or mistake** unless the possession 
is without knowledge thereof at the time of the sub- 
sequent purchase.’® There is, however, authority to 
the contrary.’ At any rate, a subsequent purchaser 
may not be an innocent one without notice of fraud 
on a prior grantor where, in addition to the pos- 
session of the grantor, there are other facts suffi- 
cient to put the. purchaser on inquiry®? or he is not 
free from collusion with the person who committed 
the fraud.*§ 


[§ 1020] bb. Prior Grantee or Purchaser.*® 
Where a party receives a deed and takes possession 
of the land conveyed, his possession is notice to 
subsequent purchasers of his rights,?° even though 
his deed is defective,®! as where the description is 
defective®? or void,®* or the deed is improperly ex- 
ecuted.2+ A like rule obtains where the purchaser 
is in possession under a contract of sale®® or a title 


Lumbard v. Abbey, 73 Ill. 177. 


Ind.—Smith v. Schweigerer, 28 N. 
E. 696, 129 Ind. 363; Warbritton v. 


76. Ramirez v. Bell, (Tex.Civ. 85. Nelson v. Joshel, 137 N.E. 389, 
App.) 298 S.W. 924; Bryant v. Grand] 305 Ill. 420. 
Lodge Sons of Hermann, (Tex.Civ. 86. Tutt v. Smith. 204 N.W. 294, 
App.) 152 S.W. 714. 201 Iowa 107, 48 A.L.R. 394. 

[a] Notice of unrecorded defeas- 87. Wood vy. French, 136 P. 734, 
ance.—The continued possession by|39 Okl. 685; Smith v. Phillips, 60 P. 
the grantor of land after the making] 117, 9 Okl. 297; Whitford v, Dodson, 


of his deed will not be notice of a 
defeasance held by him which is not 
recorded. Crassen v. Swoveland, 22 
Ind. 427; Hennessey v. Andrews, 6 
Cush. (Mass.) 170; Newhall v. Burt, 
7 Pick. (Mass.) 157; Newhall v. 
Pierce, 5 Pick. (Mass.) 450; Farns- 
worth v. Childs, 4 Mass. 637, 3 Am. 
D. 249; Brophy Min. Co. v. Brophy, 
ete., Gold, etc., Co., 15 Nev. 101. 


77. Ramirez v. Bell, (Tex.Civ.App.) 
298 S.W. 924. 


78. Randall v. Lingwall, 73 P. 1, 43 
Or. 383. 
79. American Building & Loan 


Ass'n vy. Warren, 141 S,W. 766, 101 
Ark. 163. 


80. Tegarden v. Hurst, 185 S.W. 
463, 123 Ark. 354; American Building 
& Loan Ass’n y. Warren, 141 S.W. 
765, 101 Ark. 168; Morgan v. McCuin, 
132 S.W. 459, 96 Ark. 512; Turman v. 
Bell, 15 S.W. 886, 54 Ark. 273, 26 Am. 
S.R. 35; Stevens v. Castel, 29 N.W. 
828, 63 Mich. 111; Bennett v. Robin- 
son, 27 Mich. 26; Dele v. Bruning, 137 
A. 826, 101 N.J.Eq. 58 [aff 147 A. 908, 
105 N.J.Eq. 252]. And see Anderson 
v. Barnwell, (Tex.Civ.App.) 52 S.W. 
(2d) 96 (long continued possession 
and a subsequent recorded convey- 
ance from the same grantor antag- 
onistic to his prior one). 


[a] Matters to be considered.— 
Whether the possession of the gran- 
tor has been long continued must nec- 
essarily depend to a great extent on 
the nature of the property, its use, 
and the circumstances of each case: 
American Building & Loan Ass’n v. 
Warren, 141 S.W. 765, 101 Ark. 163. 


81. Harris v. Hamilton, (Tex. 
Commn.App.) 221 S.W. 273 [rev (Civ. 
App.) 185 S.W. 409]. 


82. American Building & Loan 
Ass’n v. Warren, 141 S.W. 765, 101 
Ark. 163. 


83. American Building & Loan 
Ass'n v. Warren, supra. 


84. Kentland Coal & Coke Co. v. 
Elswick, 181 S.W. 181, 167 Ky. 593; 


Holland v. Brown, 35 N.E. 577, 140 N. 
Y. 344; Telschow v. Quiggle, 145 P. 
11, 74 Or. 105; Mullins v. Wimberly, 
50 Tex. 457; Bumpas v. Zachary, (Tex. 
Civ.App.) 34 S.W. 672. 


181 N.W. 962, 44 S.D. 12. 

88. Hass v. Gregg, 152 P. 1126, 52 
Okl. 51; Whitford v. Dodson, 181 N. 
Wie, 96200445 Sus 12% 


89. Tenant as purchaser see infra 
§ 1021. 
i 90. Cal.—Moss v. Atkinson, 44 Cal. 


oO. 


Ill,— Chicago, etc., R. Co. v. Boyd, 
T ONCE 487, tse illin(s De! Wolte Ve 
Pratt, 42 Ill. 198; Reeves v. Ayers, 
38 Ill. 418. 


Ind.—Earle v. Peterson, 67 Ind. 503; 
Elsbury v. Shull, 70 N.H. 287, 32 Ind. 
App. 556. 

Ky.—McGuire v. Whitt, 
474, 25 Ky.L. 2275. 

Mich.—Beatty v. Sweeney, 26 Mich. 
217; Godfroy v. Disbrow, Walk. 260. 

Patio scien v. Rosser, 24 Minn. 


80 S.W. 


Poni ee v. Kirk, 51 Miss. 


Mo.—Jones vy. Brewington, 
210; Halsa v. Halsa, 8 Mo. 308. 


Neb.-—Izard v. Kimmel, 41 N.W. 
1068, 26 Neb. 51; Lipp v. Hunt, 41 N. 
W. 143, 25 Neb. 91. 


N.J.—Atlantie City R. Co. v. Johan- 
Son) 6074. 719) 72) Nid audios. 

N.Y.—Smith v. Reid, 31 N.E. 1082, 
134 N.Y. 568; Chadwick v. Fonner, 
6 Hun 548 [rev on other grounds 69 
N.Y. 404]; Laverty v. Moore, 32 Barb. 
347 [Laff 33 N.Y. 658]; Governeur v. 
Lynch, 2 Paige 300. 

Ohio.—Jaeger v. Hardy, 27 N.E. 863, 
48 Ohio St. 335. 

Pa.—White v. Patterson, 
139 Pa. 429 

er tarbe v. Gaunt, 62 Tex. 481; 
Smith v. horaare 56 S.W. 568, 23 Tex. 
Civ. App. 8. 

Wis. Papra v. Kane, 4 Wis. 1, 65 
Am.D. 283. 

91. Watson v. Mancill, 76 Ala. 600; 
Edmondson vy. Orr, 20 Miss. 541; Doe 
v. Doe, 37 N.H. 268. 

92. Ark.—Knight v. Glasscock, 11 
S.-W. 580, 51 Ark. 390. 

Colo.—Ross v, Purse, 28 P. 473, 17 
Colo. 24. 


Ill.— White v. White, 105 Ill. 


58 Mo. 


21 A. 360, 


313; 


Demorett, 27 N.E. 730, 28 N.E. 613, 
129 Ind. 346; Garard v. Weaver, 84 N. 
BE. 1092, 42 Ind.App. 110. 

Mich.—Banks v. Allen, 86 N.W. 383, 
127 Mich. 80; Miner v. Wilson, 64 N. 
W. 874, 107 Mich. 57. 


93. Russell v. Scarborough, 124 So. 
648, 155 Miss. 508. 


94. Salvage v. Haydock, 44 A. 696, 
68 N.H. 484; Gilchrist v. Van Dyke, 
21°A. 1099, 63: Vt 1753) tmlerrentry: 


Strong, 22 N.W. 408, 62 Wis. 223. 


95. Ala.—Gainer v. Jones, 58 So. 
288, 176 Ala. 408; City Loan, ete., Co. 
v. Poole, 43 So. 13),1491Ala. 164; 
popeier vi.Kelly,,"26 “So:24; *badqAve: 


Ark.—Reed v. Ziff Lodge, No. 119, 
Order of Masons, 1 S.W.(2d) 1000, 175 
Ark. 979. 


Cal.—Moss ‘vy. Atkinson, 44 Cal. 3. 

Ll ——De Wolf v. Pratt, 42 Ill. 198; 
Prideaux v. Miller, 215 Ill.App. 429. 

Ky.—HEveridge v. Martin, 175 S.W. 
1004, 164 Ky. 497. 

Mich.—American Cedar & Lumber 
Co. v. Gustin, 210 N.W. 300, 236 Mich. 
351; Edwards v. McKernan, 22 N.W. 
20, 55 Mich. 520; Seager v. Cooley, 5 
N.W. 1058, 44 Mich. 14. 

Neb.-—Izard_ v. Kimmel, 41 N.W. 
1008, 26 Neb. 51; Lipp v. Hunt, 41 N. 
W. 148, 25 Neb. 91. 


N.J.—South Jersey Furniture Cor- 
poration v. Dorsey, 123 A. 543, 95 N. 
ee 530 [aff 1382 A. 923, 99 N.J.Eq. 


N.Y.—Union College v. Wheeler, 61 
N.Y. 88 [aff 5 Lans. 160, 59 Barb. 585]; 
Chadwick v. Fonner, 6 Hun 543 [rev 


on other grounds 69 N.Y. 404]; Gov- 
erneur vy. Lynch, 2 Paige 300. 
Ohio.—Jaeger v. Hardy, 27 N.E. 


863, 48 Ohio St. 335. 


Pa.—White v. Patterson, 21 A. 360, 
139 Pa, 429; Witchey v. Noyes, nirARlezey, 
Dist. 612. 

S.D.—Johnson y. Olberg, 143 N.W. 
292, 32 S.D. 346. 

Wash.—Oliver vy. McEachran, 271 P. 
93, 149 Wash. 433; Big Bend Land Co. 
y, Hutchings, 128 P. 652, 71 Wash. 


W.Va.—Mills v. McLanahan, 73 S.E. 
927, 70 W.Va. 288. 


Wyo.—Hawkins vy. Stoffers, 276 P. 
452, 40 Wyo. 226, 278 P. 76. 


And see Hoyt v. Evans, 109 So. 311, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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bond;°® and the fact that his title has been in part 
completed by a conveyance is immaterial.®? 
a contrary holding is required by the terms and 
proper construction of an applicable statute in force 
at the time,®* the foregoing rules apply notwith- 
standing the deed®® or contract of sale 
However, the general requirements as 
to the time, character, and extent of possession? 


recorded. 
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Unless 


is not 


must be satisfied in order that possession under an 


unrecorded instrument may impart notice.? 
a person was in possession in subordination to the 
title of another person prior to the acquisition of 


91 Fla. 1053 (possession coupled with 
other matters). 

[a] Actual possession of third 
floor of three-story flat, under a con- 
tract of purchase covering the entire 
premises, is notice to third persons 
of the occupant’s rights. Boyer v. 
Chandler, 43 N.E. 808, 160 Ill. 394, 32 
Ao wAwatT(3e 

96. Ga.—Georgia State Bldg., etc., 
Assoc. v. Faison, 40 S.E. 760, 114 Ga. 
655; Burr v. Toomer, 29 S.E. 692, 103 
Ga. 159; Clarke v. Beck, 72 Ga. 127. 


Ill.— Barlow v. Robinson, 51 N.E. 
1045, 174 Ill. 317. 


Ind.—Earle v. Peterson, 67 Ind. 503. 


Ky.—Everidge v. Martin, 175 S.W. 
1004, 164 Ky. 497; McGuire v. Whitt, 
80 S.W. 474, 25 Ky.L. 29755 Longe Vs 
Kerrigan, 21 S.W. 99, 15 Ky.L. 65. 

i RECT ee v. Kirk, 51 Miss. 
COS ‘ 

N.C.—Falls of Neuse Mfg. Co. v. 
Hendricks, 11 S.E. 568, 106 N.C. 485. 


Tex.—Laroe v. Gaunt, 62 Tex. 481. 


W.Va.—Nuttall v. McVey, 60 S.E. 
251, 68 W.Va. 380. 

97. Weisgerber v. Wisner, 21 N.W. 
331, 55 Mich. 246. 

98. Lanier v. John L. Roper Lum- 
ber Co., 98 S.E. 5938, 177 N.C. 200; Van 
Ness Vv. Schachte, 141 S.E. 721, 143 
S.c. 429; Epps v. McCallum Realty 
Co., 138 "S.E. 297, 189 S.C. 481; Fos- 
ter v. Bailey, 64 'S.E. 423, 82 Sc. 378 
(noting that the statute ‘changed the 
rule declared in Daniel v. Hester, 7 S. 
BE. 65, 29 S.C. 147); Payne v. Buena 
SONS Extract Co., 98 S.B. 34, 124 Va. 
29 

$9. U.S.—Lea v. Polk County Cop- 
per Co., 21 How. 493, 16 L.Ed. 203; 
Landes v. Brant, 10 How. 348, 13 ib, 
Ed. 449; Henderson v. Wanamaker, 79 
736, 25 C.C.A. 181; Lonsdale Co. v. 
Moies, 15 F.Cas.No. 8,496, Brunn. Col. 
Cas. 655. 


Ala.—Pake v. Lindsey Mill Co., 94 
So. 573, 208 Ala. 569; Sloss-Sheffield 
Steel & Iron Co. v. Taft, 59 So. 658, 
178 Ala. 382; Lester v. Walker, 55 So. 
619, 172 Ala. 104; Rankin Mfg. Co. v. 
Bishop, 34 So. 991, 137 Alas 20k; 7sut= 
ler v. Thweatt, 24 So. 545, 119 Ala. 
325; King v. Paulk, 4 So. 825, 85 Ala. 
186: McCarthy v. Nicrosi, 72 ‘Ala. 332, 
47 Am.R. 418; Brunson v. Brooks, 68 
Ala. 248; McCaskle v. Amarine, 12 
Ala. 17; Morgan v. Morgan, 3 Stew. 
383, 21 Am.D. 6388. 


Ark.—Hughes v. Redus, 
414, 90 Ark. 149. 

Cal.—Fair v. Stevenot, 29 Cal. 486; 
Landers v. Bolton, 26 Cal. 393; Dau- 
benspeck v. Platt, 22 Cal. 330; Hunter 
v. Watson, 12 Cal. 363, 73 Am.D. 543. 


Ga.—Atkins v. Paul, 67 Ga. 97. 


Tll.—Mathias v. Fulton, 89 N.E. 697, 
241 Ill. 598, 132 Am.S.R. 245; Mer- 
chants’, ete., State Bank v. Dawdy, 82 
N.E. 606, 230 Ill. 199; Adam v. Tol- 
man, 54 N.H. 174, 186 Ill. 61 [aft 77 
ll. App. Mou: Carr vy. Brennan, 47 N. 
B. 721, 166 Ill. 108, 57 Am.S.R. 119; 
Thomas v. Burnett, 21 N.E. 352, 128 


118 S.W. 


Where 


Ill. 37, 4 L.R.A. 222; Higgins v. White, 
8- N.E. 808, 118. I1]...619; Cowen v. 
Loomis, 91 Ill. 132; Tunison vy. Cham- 
blina8$ Ill. 378; Phillips vie A. Pitts 
&, Co, (78 Wil. 72: Warren “v. Rich= 
mond, 53 Ill. 52; Truesdale v. Ford, 
37 Ill. 210; Helm v. Kaddatz, 107 I1l. 
App. 413. 


Ind.—Indiana, ete, R. Co. v. Mc- 
Broom, 15 N.E. 831, 114 Ind. 198. 

Iowa.—Miller v. Electric Service 
Co., 186 N.W. 37, 192 Iowa 1073. 


pean sek os v. Higgins, 20 Kan. 
Ky.—Combs v. Casebolt, 25 S.W. 


(2d) 365, 233 Ky. 192; Simpson v. 
Loving, 3 Bush 458, 96 Am.D. 252; 
Long vy. Kerrigan, 16 S.W. 708, 17 S. 
W. 441,13 Ky.L. 433. 


Md.—Bryan vy. Harvey, 18 Md. 113. 


Mass.—Fowle v. Richardson, 38 
Mass. 580. 

Mich.—Brady v. Sloman, 120 N.W. 
795, 156 Mich. 423; Bartlett v. Smith, 
109 N.W. 260, 146 Mich. 188, 117 Am. 
S.R. 625; Hommel vy. Devinney, 39 
Mich. 522. 

Minn.—Jones v. Brenizer, 73 
255, 70 Minn. 525. 

Miss.—Stovall v. Judah, 21 So. 614, 
74 Miss. 747; Hiller v. Jones, 6 So. 
465, 66 Miss. 636; Taylor v. Lowen- 
stein & Bro., 50 Miss. 278; Perkins, 
Livingston & Post v. Swank, 43 Miss. 
349; Walker v. Gilbert, Freem. 85. 

N.J.—La Combe v. Headley, 108 A. 
185, 91 N.J.Eq. 63 [aff 104 A. 711, 89 
N.J.Eq. 364]; Atlantic City v. New 
Auditorium Pier Co., 53 A. 99, 63 N.J. 
Hq. 644. 

N.Y.—Sweet v. Henry, 67 N.E. 574, 
175 N.Y. 268; Sanders v. Riedinger, 
58 N.E. 1092, 164 N.Y. 564; Hallinan 
v. Murphy, 54 N.E. 1092, 159 N.Y. 554; 
Munsion v. Reid, 46 Hun 399 [aff 24 
NeE4 651, 120° NuY.2458] 5; Broup. iv. 
Hurlbut, 10 Barb. 354; Swan y. Broty- 
man,.J Alb.L.J.99. 


Pa.—Smith v. Miller, 


N.W. 


137 A. 254, 


289 Pa. 184; Berg v. Shipley, 1 Grant 
429; Lightner v. Mooney, 10 Watts 
407; Hymen vy. Gatta, 33 Pa.Super. 
438. ; 


Tex.—Watkins v. Edwards, 23 Tex. 
443; Hayward Lumber Co. v. Bonner, 
120 S.W. 577, 56 Tex.Civ.App. 208; 
Newman v. Phalen, (Civ.App.) 214 s 


W. 958; Boedefeld v. Johnson, (Civ. 
App.) 201 S.W. 1027. 
Utah.—Neponset Land, etc., Co. v. 
Dixon, 37 P. 573, 10 Utah 334. 
Vt.—Hart v. Farmers’, etc., Bank, 


33 Vt. 252; 
452. 

Va.—Ely v. Johnson, 75 S.E. 748, 
114 Va. 31 (under the law obtaining 
at one time). 

-W.Va.—Weekly v. Hardesty, 35 S. 
E. 880, 48 W.Va. 39. 

Wis.—Roberts v. Decker, 97 N.W. 
519, 120 Wis. 102; Ely v. Wilcox, 20 
Wis. 523, 91 Am.D. 436. 

[a] Possession by grantee of gran- 
tee.—Md. Act (1831) c 304, declares 


Griswold v. Smith, 10 Vt. 
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an unrecorded conveyance, his continued possession 
under the conveyance is not notice of his change of 
relation to the property. 
is without notice of an unrecorded deed to the per-: 
son in possession where the purchase is made from 
such person and, on inquiry of him, he informs the 
subsequent purchaser that the grantor holds the 
title and will make the conveyanee.°® 


A subsequent purchaser 


Possession under parol contract is notice of the 
purchaser’s rights and equities® except in jurisdic- 
tions wherein the rule has been changed by stat- 


that possession by the grantee, his 
heirs, executors or administrators, 
shall give effect to a deed not record- 
ed in time, and it has been held that 
possession by grantees of the grantee 
is as fully within the spirit and mean- 
ing of the act as if such grantees were 
named. Bryan’s Lessee v. Harvey, 18 
Md. 113. 


1. Rubel v. Parker, 155 S.W. 114, 
107 Ark.’ 314; °B.-P. Jones & (Com7, 
Cash, 226 S.W. 352, 190 Ky. 96; Phil- 
lips v. Gross, 143 N.W. 373, 32 S.D. 
438. And see Orange Cove Water Co. 
v. Sampson, 248 P. 526, 78 Cal.App. 
334 (where the subsequent purchaser 
not only had notice, but also actual 
knowledge, that a prior purchaser was 
the equitable owner in actual posses- 
sion). ; 

[a] Unrecorded assignment of con- 
tract.—Caldwell v. Pierson, 159 N.W. 
124, 37 S.D. 546. 


2. See supra §§ 1014-1018. 

8. Ala.—McCarthy v. Nicrosi, 72 
Ala. 332, 47 Am.R. 418. 

Ark.—Chaddick vy. Morris, 208 S.W. 
539) 137 Ark. 467, 

Cal.—Randall y. Allen, 180 P. 941, 
180 Cal. 298. 

Ind.—Jeffersonville, etc., 
Oyler, 82 Ind. 394. 

Mont.—Custer Consol. Mines Co. v. 
Glee of Helena, 156 P. 1090, 52 Mont. 


Re Couve 


N.C.—Wade v. Hiatt, 32 N.C. 302. 

Tex.—Yeager v. Woodson, (Civ. 
App.) 3 S.W.(2d) 822; Conn v. Hous- 
ton Oil Co. of Texas, (Civ.App.) 171 S. 
W. 520. 

W.Va.—Hupp v. Parkersburg Mill 
Co., 98 S.E. 518, 83 W.Va. 490. 


[a] Not every kind of possession 
(1) in the first purchaser of land will 
constitute notice of his claim as 
against a second purchaser. Randall 
v. Allen, 180 P. 941, 180 Cal. 298. (2) 
There may be such possession adverse 
to the owner as would ripen into title 
in time but will not constitute, as to 
a prospective purchaser, notice of 
rights under an unrecorded instru- 
ment. Randall v. Allen, 180 P. 941, 
180 Cal. 298. 

4. Wiggins v. Stewart Bros., 
So: 101, 215 Ala. 9. 

5. Shurtleff v. Bracken, 124 P. 
163 Cal. 24. 

6. U.S.—Houston Oil Co. of Tex2s 
v. Green, 202 EF. 874, 121 C.C.A. 232. 

Ind.—Mowrey v. Davis, 40 N.E. 
1108, 12 Ind.App. 681. 


Ky.—Secret v. Wade, 12 Ky.Op. 344. 


Md.—Duval v. Wilmer, 41 A. 122, 
88 Md. 66. 


S.C.—Farr v. Sprouse, 130 S.E. 210, 
133 S.C. 93; Folk v. Brooks, 74 S.E. 
465 91°S/Cn F. 

Tex.—Whitsett v. Miller, 1 Tex. 
Unrep.Cas. 203. See Openshaw  v. 
Dean, 125 S.W. 989, 59 Tex.Civ.App. 
498 (possession is notice of the oc- 
cupant’s title under a parol sale but 
not under a deed of trust). 
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ute.” 


Notice of rights arising from estopsel to dispute 
The possession of land by a grantee 
or purchaser up to a boundary line which the ad- 
joining owner is estopped to dispute is notice, to a 
subsequent purchaser or grantee from the adjoining 
owner, of the rights arising from the estoppel.§ 

[§ 1021] cc. Tenant®*—(aa) Notice of Interest of 
Tenant. Where a tenant is in possession of land at 
the time it is sold by his landlord, the purchaser 
is chargeable with notice of, and put on inquiry as 


boundary line. 


VENDOR AND PURCHASER 
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and of all facts pertinent to such rights whieh would 


claims title. 


to, all the rights and equities of the tenant therein,*° 


7. Norfolk & Portsmouth Traction 
Con Va. Ca Bs. White &" Bros. 13) S7E. 
467, 113 Va. 102, Ann.Cas.1913E 655. 


8. Grants Pass Land & Water Co. 
v. Brown, 143 P. 754, 168 Cal. 456; 
Seberg v. Iowa Trust & Savings Bank, 
119 N.W. 3878, 141 Iowa 99. 

Estoppel as to boundary lines gen- 
erally see Boundaries §§ 187-191. 

9. Notice of right of tenant to re- 
move fixtures see Fixtures § 108. 


10. U.S.—Pond v. Goldstein, 41 F. 
(2d) 76; Flagg v. Mann, 9 F.Cas.No. 
4,847, 2 Sumn. 486. 

Ark.—Prince v. Alford, 293 S.W. 
36, 173 Ark. 6388; Sullivan v. Wilson 
aiereantile Co, 27 SUW., 80, 168 Ark 
262. 

Cal.—Sheerer v. Cuddy, 24 P. 713, 
ShuiCal.) 270% \ Dreyiusisy.. Hint, 323) i: 
193, 82 Cal. 621; Lewis v. Hall, 176 P. 
Miles ss (CalApp. ws2o. 


a oe v. McMinn, 
876. 

Ga.—Parker v. Gortatowsky, 56 S. 
BK. 846, 127 Ga. 560; Maynor v. Lewis, 


a By (ae) ke 


2 Ga.Dec. pt. II, 205; Broadwell v. 
Maxwell, 119 S.B. 344, 30 Ga.App. 
738. 

Ill.—Coari v. Olsen, 91 Ill. .273 


Williams v. Brown, 14 Ill. 200. 


Iowa.—Leebrick v. Stahle, 27 N.W. 
490, 68 Iowa 515. 


Ky.—Russell v. Moore, 3 Metc. 436. 
Me.—Hull v. Noble, 40 Me. 459. 


Mass.—Cunningham v. Pattee, 99 
Mass. 248. 
Mich.—Brady v. Sloman, 120 N.W. 


795, 156 Mich. 423; Trumpower v. 
-Marcey, 52 N.W. 999, 92 Mich. 529; 
Lambert v. Weber, 47 N.W. 251, 83 
Mich. 395; Starkey v. Horton, 31 N. 
W. 626, 65 Mich. 96; McKee vy. Wilcox, 
11 Mich. 358, 88 Am.D, 743; Disbrow 
v. Jones, Harr. 48. 


Minn.—Sassen v. Haegle, 147 N.W. 
445,125 Minn. 441, 52 L.R.A.N.S. 1176. 


Miss.—Kalmia Realty & Insurance 
Comwneetlandy, 145 ‘So, 506. 


Neb.—Engdahl v. Laverty, 194 N. 
W. 862, 110 Neb. 672; Ogden v. Gar- 
rison, 117 N.W. 714, 82 Neb. 302, 17. 
L.R.A.N.S. 1135; Friedlander v. Ri- 
der, 47 N.W. 83, 30 Neb. 783, 9 L.R.A. 
700. 

Nev.—Nenzel v. Rochester Silver 
Corporation, 226 P. 1102, 48 Nev. 41. 


N.J.—Wood v. Price, 81 A. 983, 79 
N.J.Eq. 620, 38 L.R.A.N.S. 772, Ann. 
Cas.1913A 1210 [aff 81 A. 1093, 79 


N.J.Eq. 1]; Havens v. Bliss, 26 N.J. 
Eq. 363; McCall v. Yard, 11 N.J.Eq. 
58. 


N.Y.—Adelson v. Sacred Associates 
Realty Corporation, 183 N.Y.S. 265, 
192 App.Div. 601; Chesterman vy. 
Gardner, 5 Johns.Ch. 29, 9 Am.D. 265. 


Ohio.—Parsons v. Weinstein, 19 
Ohio App. 521; Dunkel v. Hedges, 15 
Ohio App. 259; Schloss v. Brown, 32 
Ohio C.A. 251. 


Okl.—Young v. 30.22; 
289, 37 Okl. 19; Whitham v. Lehmer, 
98 P. 351, 22 Oki. 627. 


Pa.—Stonecipher v. Keane, 112 A. 
233, 268 Pa. 540; Anderson v. Brinser, 
LAR SOO) Sh Aa 520, ato Pare sic O5. 00) 
L.R.A. 205; Hottenstein v. Lerch, 104 

454; Evans v. Bidwell, 76 Pa. 
497; Hood v. Fahnestock, 1 Pa. 470, 
44 ‘Am.D. 147; Bidwell v. Evans, 8 
Pittsb.Leg.J.N.S. 149. 


S.D.—Sommer vy. Miller, 142 N.W. 
TW BEA ASTID L ese 


Tex.—Mullins v. Wimberly, 50 Tex. 
457; Astin v. Martin, (Civ.App.) 289 
S.W. 442 [rev on other grounds 
(Commn.App.) 295 S.W. 584]; Gilroy 
v. Rowley, (Civ.App.) 210 S.W. 623; 
Rumbold vy. Adcock, (Civ.App.) 193 S. 
W. 415; Jackson v. Walls, (Civ.App.) 
187 S.W. 676; Fred v. Moseley, (Civ. 
App.) 146 S.W. 3483; Howell v. Den- 
ton, (Civ.App.) 68 S.W. 1002. 


Vt.—Tomasi v. Kelley, 137 A. 196, 
100 Vt. 318. 


Wash.—Karlsten v. Hamel, 
15351236 Wash 333. 


W.Va.—Taylor v. Taylor, 85 
652, 76 W.Va. 469. 

Wis.—Fery v. Pfeiffer, 18 Wis. 510. 

Eng.—Hunt v. Luck, [1902] 1 Ch. 
428 [aff [1901] 1 Ch. 45]; Powell v. 
Dillon, 2 Ball & B. 416; Wilbraham v. 
Livesey, 18 Beav. 206, 52 Reprint 81; 
Bailey v. Richardson, 


Chapman, 


212 P. 


S.E, 


9 Hare 734, 41 


Wng.Ch. 734, 68 Reprint 711; Hamil- 
tony, “yster, 7 Inkq. 56029 Carroll 
v. Keayes, Ir. R. 8 Eq. 97; Green- 
wood v. Bairstow, 5 L.J.Ch. 179; Al- 


len v. Anthony, 1 Meriv. 282, 35 Re- 
print 679; Barnhart v. Greenshields, 
9 Moore P.C. 18, 14 Reprint 204; Dan- 
iels v. Davison, 16 Ves.Jr. 249, 33 Re- 
print 978; Hiern v. Mill, 13 Ves.Jr. 
114, 33 Reprint 237; Taylor v. Stib- 
bert, 2 Ves.Jr. 437, 30 Reprint 713. 


“The general rule is that the ten- 
ant’s possession carries with it full 
notice of all of the terms of his ten- 
ancy or other rights of possession.’ 
Astin v. Martin, (Tex.Civ.App.) 289 
S.W. 442, 445 [rev on other grounds 
(Commn.App.) 295 S.W. 584]. 


[a] Rule applies (1) to DOW eolon 
of assignee or sublessee for the re- 
mainder of the term. Lyon v. Moore, 
102 N.B. 179, 259 Ill. 23 [rev 168 Ill. 
App. 462]; Field v. Copping, Agnew 
& Seales, 118 P. 329, 65 Wash. 359, 36 
L.R.A.N.S. 488. (2) Subtenants’ pos- 
session charges a grantee with notice 
of the title and interest of the origi- 
nal tenant. Tomasi v. Kelley, 137 A. 
196, 100 Vt. 318. And see Smith v. 
Ray, 249 P. 378, 119 Okl. 145 (record 
of lease and possession through sub- 
tenants constitute constructive notice 
of the lessee’s rights). (3) The rule 
that a purchaser has constructive no- 
tice of the rights of the tenant is not 
limited to the terretenant, who is in 
the actual occupation, but it extends 
also to the person who is known to 
receive the rents from the occupier 


be revealed on a prudent and reasonable inquiry,'! 
although the rule fails if on inquiry the tenant dis- 
The rule is applicable not only as 
between the purchaser and the tenant,'* but also as 
between the purchaser and the vendor. 
speaking, the possession of the tenant is notice of 
whatever rights he may have in the land,’® whether 
under the lease proper!® or under other agreements, 
either contained in the same instrument as the lease 
proper or made separately,!’ such as an agreement 


Generally 


of the land. Knight v. Bowyer, 23 
Beav. 609, 53 Reprint 239 [aff 2 De G. 
& J. 421, 59 Eng.Ch. 334, 44 Reprint 
L053] Z 

11. Cal.—Wollenshlager v. Mac- 
Lean, 166 P. 853, 34 Cal.App. 102. 

Miss.—Frye v. Rose, 83 So. 179, 120 
Miss. 778. 

Neb.—Dengler v. Fowler, 143 Bel 
944, 94 Neb. 621. 


Ohio.—Dunkel y. Hedges, 15 Ohio 
App. 259. 

S.D.—Huffman v. Cooley, 134: N.W. 
495 28) Supa A TD. 


Vt.—Tomasi v. Kelley, 137 A. 196, 
TOO) Vite ole. 


Wash.—Field v. Copping, Agnew & 


Scales, 118 P. 329, 65 Wash. 359, 36 
L.R.A.N.S. 488. 
12. Trumpower v. Marcey, 52 N. 


W. 999, 92 Mich. 529. 


13. James v. Lichfield, L.R. 9 Eq. 
ay Phillips’ v. Miller, Re gicees 
196. 


14. James v. Lichfield, L.R. 9 Eq. 
51; Phillips -v. Miller, TE: R; 9) CLE t9e- 
Carroll v. Keayes, 8 Ir.Eq. 97. Com- 
pare Wicklein v. Kidd, 131 <A. 780, 
149 Md. 412, 422 (where, although 
considering a case involving alleged 
notice to a mortgage from the pur- 
chaser, the court said: ‘Possession 
of property by tenants of the vendor 
is certainly not notice that the ven- 
dor is being taken advantage of, or 
that the vendor has rights in the 
property in conflict with the rights 
of the vendee. It is, on the contrary, 
a quite natural situation, and exists 
in probably the majority of cases 
where property is sold. It is only 
when property is in the possession of 
some one other than the vendor, or 
those claiming under him, that a 
prospective purchaser is generally 
put on notice as to the rights of the 
person thus in possession’); Cabal- 
lero v. Henty, L.R. 9 Ch. 447 (declin- 
ing to assent to the proposition). 


15. See supra text and note 10. 


16. Palmer v. Fair Co., 105 So. 513, 
140 Miss. 294; Zurick y. Perlmutter, 
110 A. 826, 94 'N.J. Law 328; Grover v. 
Norton, 183 N.Y.S 731, 113 Misc. 3. 
See Hopkins Vv. McCarthy, 15 Ax 5a35 
121 Me. 27 (while possession alone 
does not imply notice, possession cou- 
pled with knowledge of the lease is 
implied actual notice of its contents). 
Compare Toupin v. Peabody, 39 N.E. 
280, 162 Mass. 473 (holding other- 
wise, by virtue of a statute, as to an 
unrecorded lease for a term of more 
than seven years). 


17. Zurick v. Perlmutter, 110 A. 
826, 94 N.J.Law 328; Caplan v. Pal- 
ace Realty Co.,..(N.J.Ch.)f 110 <A... 584; 
Wood v. Price, 81 A. 983, 79 N.J.Ea. 
620, 38 L.R.A.N.S. 772, Ann.Cas.1913A 
1210 [afi $1 A. 1093). 79 “Noo. Bas elie 
Allen v. Anthony, 1 Meriv. 282, 35 
Reprint 679; Barnhart v. Green- 
suiolass 9... Moore P.C. 18, 14 Reprint 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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or option to purchase the premises.28 
stances, however, the rule has been limited to rights 
‘conferred by, or arising out of, the lease'® or ten- 
aney*° or generally incidental thereto.24 
sion does not put a prospective purchaser on inquiry 
as to negotiations being carried on between the les- 
sor and lessee for the purchase of the property.?” 


When the person 
in possession holds a lease of the land and the pur- 
chaser knows of the existence of the lease, he may 
attribute the possession to the lease.?3 
where a tenant is in possession under a lease for 
a short term, a purchaser is not justified in ascrib- 
ing the possession solely to that lease?* and failing 
to inquire as to a new or renewed lease.?® 


Effect of possession prior or subsequent to ten- 
ancy. It has been held that although a person orig- 


Ascribing possession to lease. 


18. Ill.—Coari v. Olsen, 91 Ill. 273. 


Ky.—Gates v. Shannon, 255 S.W. 
79, 200 Ky. 387; Russell v. Moore, 3 
Metc.. 436. 


Neb.—Dengler v. Fowler, 143 N.W. 
944, 94 Neb. 621. 


N.J.—McClung Drug Co. v. City 
Realty & Investment Co., 108 A. 767, 
91 N.J.Eq. 216 [aff 111 A. 926, 92 N.J. 
Hq. 237]; Wood v. Price, 81 A. 983, 
WOON Ja.) 620, 88) tl RLALNGS. 772; 
Ann.Cas.1913A 1210 [aff (Ch.) 81 A. 
1093, 79 N.J.Eq. 1]; Wanner v. Sisson, 
29 N.J.Eq. 141; Havens v. Bliss, 26 N. 
J.Eq. 363. 

Pa.—Brinser v. Anderson, 11 A. 809, 
1S TAS b> 20y 29 "Par, 316.6 iu kA 2.00 
[disappr Leach v. Ansbacher, 55 Pa. 
85, and Leach v. Ansbacher, 28 Leg. 
Int. 277, which stated a contrary doc- 
trine]. 

Eng.—Daniels v. Davison, 
Jr. 249, 33 Reprint 978. 


19. See cases infra this note. 


[a] Written lease.—Jackson Club 
v. Connolly, 30 Pa.Dist. 637. 


[b] Where lease is on record, and 
the lessee has concurrent, rather than 
exclusive, possession, the possession 
is not constructive notice of any ad- 
ditional or different title or interest 
beyond what is disclosed by the rec- 
ord. Schlegel v. Kinzie, 12 P.(2d) 
223, 158 Okl. 93 (oil and gas lease). 


[c] In Texas (1) the rule is that 
the possession of a tenant is not no- 
tice of the tenant’s claims other than 
under his lease. Smith v. Miller, 63 
Tex. 72; Denison Lumber Co. v. Mil- 
burn, (Civ.App.) 107 S.W. 1161; Ham- 
ilton v. Ingram, 35 S.W. 748, 13 Tex. 
Civ.App. 604; Brown vy. Roland, 33 S. 
W. 273, 11 Tex.Civ.App. 648. (2) 
Nothing short of an absolute renunci- 
ation of the tenancy, brought home 
to the purchaser, would be sufficient 


16 Ves. 


to give notice of an independent 
claim. Smith v. Miller, supra; 
Brown v. Roland, supra. (3) How- 


ever, possession is notice of a con- 
tract of purchase contained in the 
same agreement with the lease. Wil- 
son vy. Clemmons, (Civ.App.) 170 S. 
Wa oo: 

20. Rehm vy. Reilly, 297 P. 147, 
161 Wash. 418, 74 A.L.R. 350. 


[a] Tenant in office building.—A 
prospective purchaser of a building 
containing stores or offices and oc- 
cupied by a considerable number of 
tenants is not chargeable with notice 
of any right, title, or interest of one 
of the tenants, beyond the right of 
tenancy. Feld v. Kantrowitz, 130 A. 
6, OS Nidsd, 167. [ait 132A. O57 99 
N.J.Eq. 847; 134 A. 920, 99 N.J.Eq. 
706). 


21. 
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In some in- 


Posses- 


lease.27 


[§ 1022] (bb) 


However, 


tive notice is not 


264, 30 Ga.App. 216. 


22. Telford v. Ring, 191 P. 179, 79 
Okl. 92. 


23. Red River Valley Land & Inv. 
Co. v. Smith, 74 N.W. 194, 7 N.D. 236. 
And see EHarnest v. First Nat. Bank, 
217 N.W. 169, 56 N.D. 309 (recogniz- 
ing the rule, but holding it inapplica- 
ble where the character of a person’s 
occupancy, whether as tenant or oth- 


erwise, does not appear). 


24. Golden y. Bilbo, 184 N.W. 643, 
192 Iowa 319. 


25. Golden v. Bilbo, supra. 


26. Horton v. Misso, 128 So. 103, 
157 Miss. 371; Astin v. Martin, (Tex. 
Civ.App.) 289 S.W. 442 [rev on other 
grounds (Commn.App.) 295 S.W. 584]. 


eg Emmons vy. Murray, 16 N.H. 
5. 


28. See cases infra this note. 


[a] In England and Canada (1) 
a tenant’s occupation is nots notice of 
his landlord’s rights. (Hunt v. Luck, 
[1902] 1:Ch. 428 [aff [1901] 1 Ch. 45, 
and disappr dictum of Jessel, M. R., 
to the contrary in Mumford vy. Stoh- 
wasser, L.R. 18 Eq. 556, 562]; Barn- 
hart v. Greenshields, 9 Moore P.C. 18, 
14 Reprint 204) (2) in the absence of 
actual notice that the tenant is pay- 
ing rent to the landlord or his agent 
(McArthur v. Hastings, 15 Man. 500). 
(3) Actual knowledge by the pur- 
chaser that the rents of the land are 
paid by the tenants to some person 
whose receipt of them is inconsistent 
with the title of the vendor is con- 
structive notice of that person’s 
rights (Hunt vy. Luck, [1902] 4. .Gh. 
428 [aff [1901] 1 Ch. 45]); (4) but 
mere knowledge that the rents are 
paid to an estate agent affects the 
purchaser with no notice at all (Hunt 
v. Luck, supra). 


29. U.S.—U. S. v. Sliney, 21 F. 894. 
Compare Flagg v. Mann, 9 F.Cas.No. 
4,847, 2 Sumn. 486 (discussing the 
point and manifesting a leaning to 
the contrary). 


Ala.—Price v. Bell, 8 So. 565, 91 
Ala. 180; Tutwiler v. Montgomery, 
73 Ala. 263; Brunson v. Brooks, 68 
Ala. 248. 


Ark.—Naill v. Kirby, 257 S.W. 735, 
162 Ark. 140; Storthz v. Chapline, 70 
S.W. 465, 71 Ark. 31. 


Cal.—Peasley v. McFadden, 10 P. 
179, 68 Cal. 611; O’Rourke v. O’Con- 
nor, 39 Cal. 442; Dutton v. War- 
schauer, 21 Cal. 609, 82 Am.D. 765 
[overr Smith v. Dall, 13 Cal. 519]. 


Ga.—Sikes v. Seckinger, 137 S.E. 
833, 164 Ga. 96; Clarke v. Beck, 72 
Ga. 127. 


Iil— Atwood v. Chicago, M. & St. 


Hammond vy. Driver, VL S.E. | Po Ry. Co., 144 N.w. 351, 313 Til. 59 
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inally entered under a lease, his continued posses- 
sion after the expiration of the tenancy and his 
taking of an unrecorded conveyance is sufficient 
to put a prospective purchaser on notice of the un- 
recorded conveyance ;*° 
that where a person, without any lease or title, was 
in possession a long period of time prior to taking 
a lease, his continued possession under the lease, 
without any apparent change in the character of 
his occupancy, is not notice of the existence of the 


but it has also been held 


Notice of Interest of Landlord. 


Except in a few jurisdictions,?® the possession of real 
property by a tenant is sufficient constructive notice 
of the title and rights of the landlord to put a pur- 
chaser on inquiry.?° 


This conclusion of construec- 
affected either by the fact that the 


{aff 229 Ill.App. 71]; Peck v. Bartel- 
me, 77 N.E. 216, 220 Ill. 199; Mallett 
v. Kaehler, 30 N.E. 549, 141 Ill. 70; 
Thomas v. Burnett, 21 N.E. 352, 128 
RIE 3.7) 4 RAS SI2Z22; "Gra word thy, 
Chicago, etc., R. Co., 112 Ill. 314; Ha- 
worth v. Taylor, 108 Ill. 275; Whit- 
aker v. Miller, 83 Ill. 381; Smith v. 
Jackson, 76 Ill. 254; Franz vy. Orton, 
Cot Ll 00: 


Iowa.—Townsend y. Blanchard, 90 
N.W. 519, 117 Iowa 36; O’Neill v. Wil- 
cox, 87 N.W. 742, 115 Iowa 15; Rodg- 
ers v. Turpin, 74 N.W. 925, 105 Iowa 
183; Nelson v. Wade, 21 Iowa 49; 
Dickey v. Lyon, 19 Iowa 544. 


Kan.—Deetjen v. Richter, 6 P. 595, 
33 Kan. 410. 


Ky.—Daniel v. Holtclaw, 
W. 1013, 160 Ky. 522. 


Me.—Hanly v. Morse, 32. Me. 287. 


Minn.—Ludowese v. Amidon, 144 N. 
W. 965, 124 Minn. 288; Thompson v. 
Borg, 95 N.W. 896, 90 Minn. 209; New 
v. Wheaton, 24 Minn. 406; Groff v. 
Ramsey, 19 Minn. 44; Morrison v. 
March, 4 Minn. 422. 


Miss.—Kalmia Realty & Insurance 
Co. v. Hardy, 145 So. 506; Levy v. 
Holberg, 7 So. 431, 67 Miss. 526. 


Mo.—Bartlett v. Glascock, 4 Mo. 62. 


Neb.—Ostergard v. Norker, 169 N. 
W. 5, 102 Neb. 675; Conlee v. McDow- 
ell, 18 N.W. 60, 15 Neb. 184. ° And 
see Stukenholtz v. Parriott, 202 N.W. 
873, 113 Neb. 296 (conceding this to 
be the rule but holding it not appli- 
cable so as to give constructive no- 
tice of the claim of a purchaser who 
had no right of possession which he 
could transfer to the tenant and 
thereby constitute the tenant his rep- 
resentative). 


N.J.—Wood v. Price, 81 A. 983, 79 
N.J.Eq. 620, 38 L.R.A.N.S. 772, Ann. 
Cas.1913A 1210 [aff 81 A. 1093, 79 N. 
J.Eq. 1]; Purcell v. Enright, 31 N.J. 
Ae 74; Wanner v. Sisson, 29 N.J.Eq. 
41. 

N.M.—McBee v. O’Connell, 
123, 19 N.M. 565. 


pi Nalerritouce ve) Wlint,.34 Adib een: 


N.C.—Edwards v. Thompson, 71 N. 
Create 


Or.—Randall v. Lingwall, 73 P. 1, 
43 Or. 383. 


Pa.—Stonecipher v. Keane, 112 A. 
233, 268 Pa. 540; Duff v. McDonough, 
25 A. 608, 155 Pa. 10; Hottenstein vy. 
Lerch, 104 Pa. 454; Picking v. Al- 
Wine, 1 Am.UL.J.N.S. 265. 


Tex.—Collum v. Sanger, 
459, 83 S.W. 184, 98 Tex. 162 [rev 
(Civ.App.) 78 S.W. 401]; McCamant 
v. Roberts, 15 S.W. 580, 1054, 80 Tex. 
316; Glendenning y. Bell, 8 S.W. 324, 


169. S. 


145 TP: 


82 S.W 
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tenant originally entered as a trespasser®® or by the 
further fact that at the date of the purchase the 
term of his written lease had expired.*! In order 
that possession by a tenant may have this effect, 
it is held by the weight of authority that the ten- 
ancy must commence after the lessor acquires his 
title*? and that where a landowner, who is in pos- 
session by a tenant, conveys the land, the tenant 
attorns to the grantee, and the deed is not recorded, 
the possession of such tenant is not constructive 
notice of the grantee’s title to a subsequent pur- 
chaser from the grantor;** but the contrary has been 
held in several jurisdictions.** Of course, the pos- 
session of a tenant cannot give notice of any greater 
or better title in the landlord than the latter actu- 
ally holds.?® Also, where any interest that a person 
has in land is outside the chain of title, a purchaser 
is not put on inquiry by such person’s possession 
through a tenant;°° possession by a lessee is not 
constructive notice that the lessor has assigned the 
lease;?7 and the fact that a tenant under an unre- 
corded lease subsequently accepted a lease from a 
claimant of the land, which he did not record, and 
notwithstanding which he continued to pay rental to 
his original landlord, does not charge the grantee of 
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the original landlord with notice of the claim of 
the lessor of the second lease.?® Possession by a 
tenant, who declares that he pays rent to no one, 
is not ‘constructive notice of an unrecorded deed to 
another.*® 


[§ 1023] dd. Life Tenant. A purchaser is charge- 
able with notice that a person in possession claims 
to own a life estate in the land.4® The possession 
of a tenant for life cannot operate as notice to a 
purchaser of the estate in remainder of any defect 
in the title of his vendor as to the remainder inter- 
est,*! although he does not purchase the remainder 
separately, but the whole fee, where his vendor has 
a conveyance which covers both estates.*? 


[§ 1024] ee. Tenant in Common.t* Possession of 
the entire premises by one of several tenants in com- 
mon is sufficient to put a purchaser from a cotenant 
on inquiry as to the interest in the property claimed 
by the oceupant;4* but the possession is of itself 
notice only of the title of the occupant, and not 
of that of another cotenant;*® and, except in some 
jurisdictions,*® where actual occupancy by one ten- 
ant in common is consistent with the record title, it 
is not constructive notice of any other title.*? 


70 Tex. 632; Woodson v. Collins, 561549, 141 Ill. 70; League v. Snyder,|den, 87 S.W. 1056, 39 Tex.Civ.App. 
Tex. 168; Mainwarring v. Temple-|23 S.W. 825, 5 Tex.Civ.App. 13. 25T. 

man, 51 Tex. 205; Watkins v, Ed- 31. League v. Snyder, supra. 39. Wright v. Wood, 23 Pa. 120. 
wards, 23 Tex. 443; Harris v. Ham- = 3 
ilton, (Commn.App.-) 221 S.W. 273 [a]. Where heirs of lessee hold 40. Clements v. Noble, 40 Ohio St. 
[rev. (Giv.App.) 185 S.w. 409]; Al-| Over after his death and expiration of |} 41. 


the lease, their possession is notice 


Aa : 41. Wall A Ss, .E. . 
een as Soke ES RL a age to subsequent purchasers of the title] 93 Ga, “io ve senede hee eas 
Lowry (Civ App.) 31 S8.W.(2d) 345: of the lessor. Huntington v. Matt- 42 Wall J 
Marshburn v. Stewart, (Civ.App.) | "eld, (Tex.Civ.App.) 55 S.W. 361, : Seee og SEA, Le a 
295 S.W. 679; Markley v. Mus-| 32. Kalmia Realty & Insurance Co. 43. Possession of one tenant in 


sett, (Civ.App.) 204 S.W. 126; Mark- |v. Hardy, 


ley v. Martin, (Civ.App.) 204 S.W. 


(Miss.) 145 So. 506; 
v. McDowell, 18 N.W. 60, 15 Neb. 184; 


common as possession of all see Ten- 
ancy in Common § 3 


44, 


Conlee 


123; Tolar v. South Texas Develop-| Burt v. Baldwin, 1 N.W. 457, 8 Neb. Wollenberger v. Hoover, 179 N. 
ment Co.,-(Civ.App.) 153 S.W. 911; | 487. BK. 42, 346 Ill. »511; Kirkham®= v. 
Huntington v. Mattfeld, (Civ.App.) 33. Ala.—Griffin v. Hall, 20 So. | Moore, 65 N.E. 1042, 30 Ind.App. 549; 
55 S.W. 361; Mattfeld v. Hunting-| 485, 111 Ala. 601; Bynum v. Gold, 17] Schmidt v. Steinbach, 160 N.W. 448, 


ton, 48 S.W. 53, 17 Tex.Civ.App. 716; 
Allison vy. Pitkin, 33 S.W. 293, 11 Tex. 
Civ.App. 655; Le Doux v. Johnson, 
(Civ.App.) 23 S.W. 902; League v. 
Snyder, 23 S.W. 825, 5 Tex.Civ.App. 
13. And see Brooker v. Wright, (Civ. 
App.) 216 S.W. 196, 200 (recognizing 
the rule but holding that the posses- 
sion of the tenant is not necessarily 
conclusive on the issue of notice; it 
“merely puts the proposed purchaser 
upon ‘inquiry,’ and affects him with 
notice of such facts as would, by 
the exercise of due diligence, have 
brought home to an ordinarily pru- 


dent man knowledge of the real 
facts’’). 
Utah.—Marshall v. Zinn, 199 P. 


1029, 58 Utah 505. 


[a] Possession by lessee of part 
of tract owned by the lessor is notice 
of the latter’s title to the entire tract. 
Mattfeld vy. Huntington, 43 S.W. 53, 
17 Tex.Civ.App. 716. 


[b] Inquiry held  sufficient.— 
Where plaintiff before purchasing 
premises learned from the tenant to 
whom she paid rent, and plaintiff 
knew that such person had been rep- 
resenting the record title holder, both 
as attorney and as agent in charge of 
the property, he exercised due dili- 
gence to protect him as against an un- 
recorded deed. Penrose y. Cooper, 128 
P. 3625988) Kan. 210) [rev 121) 'P.1103, 
86 Kan. 597]. 

Possession of tenant as possession 
of landlord see Landlord and Tenant 
§ 539. 

30. 


Mallette v. Kaehler, 30 N.E. 


So. 667, 106 Alia. 427; Troy v. Walter, 
6 So. 54, 87 Ala. 233; Fitzgerald v. 
Williamson, 5 So. 309, 85 Ala. 585; 
King v. Paulk, 4 So. 825, 85 Ala. 186. 

Fla.—Feinberg v. Stearns, 47 So. 
UIC 56 Mas 27951 3t™ Am SiR.) 119): 
Stockton v. Jacksonville Nat. Bank, 
34 So. 897, 45 Fla. 590. 


Me.—Veazie v. Parker, 23 Me. 170. 
Haren Roperts v. Grace, 16 Minn. 

Miss.—Loughridge v. Bowland, 52 
Miss. 546. 

Neb.—Burt v. Baldwin, 1 N.W. 
8 Neb. 487. 


And see Penrose v. Cooper, 128 P. 
362, 88 Kan. 210 [rev 121 P. 1103, 86 
Kan. 597] (recognizing the rule). 


34. Mallette v. Kaehler, 30 N.B. 
549, 141 Ill. 70; Haworth v. Taylor, 


457, 


LOST 27: Or; Hannan v. Seidentopf, 
86 N.W. 44, 113 Iowa 658; Duff y. 
McDonough, 25 A. 608, 155 PaneeliO} 


Mainwarring v. Templeman, 51 Tex. 
205; Mattfeld v. Huntington, 43 S.w. 
538, 17 Tex.Civ.App. 716; Simmons y. 
Eakin, (Tex.Civ.App.) 54 S.W.(2d) 
1045; Duncan v. Matula, (Tex.Civ. 
App.) 26 S.W. 638. 

35. Pondrom v. Gray, (Tex. 
Commn.App.) 1 S.W.(2d) 278 [mod 
and den reh 298 S.W. 409 (rev (Civ. 
App.) 289 S.W. 79)]. 


36. Woodman y. Fitzsimmons, 206 
P. 963, 120 Wash. 136. 


37. Steel v. De May, 60 N.W. 684, 
102 Mich. 274. 


38. San Augustine County v. Mad- 


193 Mich. 640. 


45. Tyler v. Johnson, 55 So. 870, 
61 Fla. 730; Wilcox yv. Loominster 
Nat. Bank, 45 N.W. 1136, 43 Minn. 
541, 19 Am.S.R. 259. 


46. Schmidt v. Steinbach, 160 N. 
W. 448, 193 Mich. 640; Weisberger v. 
Wisner, 21 N.W. 331, 55 Wich. 246; 
Collum v. Sanger Bros., 82 S.W. 459, 
83 S.W. 184, 98 Tex. 162; Ramirez v. 
Smith, 59 S.W. 258, 94 Tex. 184; Boed- 
efeld v. Johnson, (Tex.Civ.App.) 201 
S.W. 1027. 


[a] Notice of parol partition.— 
(1) Possession by a cotenant is not 
notice of a parol partition made by 
them. Aliday v. Whitaker, 1 S.W. 
794, 66 Tex. 669. (2) But possession 
by the lessee of a cotenant is notice 
of such a partition to the extent nec- 
essary to protect the lessee. Whit- 
ey v. Allday, 9 S.W. 483, 71 Tex. 


47. Fla.—Tyler v. Johnson, 55 So. 
870, 61 Fla. 730. 


Iowa.—May v. Sturdivant, 39 N.W, 
221, 75 Iowa 116, 9 Am.S.R. 463. 


Minn.—Dutton v. McReynolds, 16 
N.W. 468, 31 Minn. 66, 


Mont.—Mullins v. Butte Hardware 
Co., 65 P. 1004, 25 Mont. 525, 87 Am. 
S.R. 430. 


N.D.—Ildvedsen v. First State Bank 
At 139° N.W.. 1055, 249 N.D: 

Obes. —Williams v. Sprigg, 6 Ohio 
St. 585. eats 


Okl.—Harrison vy. 
388, 110 Okl. 87. 


Crume, i236 2. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1025-1030] 


[$ 1025] ff. Cestui Que Trust. Actual possession 
by a cestul que trust is constructive notice to a pur- 
chaser as to the oceupant’s equitable title.4§ 


[§ 1026] gg. Joint Possessors*®—(aa) In Gener- 
al. It has been stated generally that a joint pos- 
session is evidence of the claim of title of each oc- 
cupant.®° However, where two persons are in con- 
current possession of land, and one has the record 
title, the other is presumed to hold under him? 
and his possession is not constructive notice of eq- 
uities>? unless, in connection with the possession, 
there is some fact or circumstance, apparent to ob- 
servation, which is caleulated to excite the suspicion 
of a prudent man dealing with the property.*? 


[§ 1027] (bb) Vendor and Purchaser. Where 
vendor and purchaser are in joint possession of land 
at the time of the execution of the unrecorded deed, 
and there is no change, in possession thereafter, a 
subsequent purchaser is not chargeable with con- 
structive notice of the deed.*4 


[§ 1028] (cc) Persons in Family Relation—aaa. 
In General. When the occupation by one is not 
exclusive but in connection with another, who has 
the record title and with whom there exists a re- 
lationship sufficient to account for the situation, 
and the cireumstances do not suggest an inconsistent 
claim, such possession will not give notice of a right 
not appearing of record.®® 


[§ 1029] bbb. Husband and Wife. Possession of 
real property by a husband and wife together will 
impart notice of the wife’s equities as against all 
persons other than those claiming under the hus- 
band;°° but the wife’s possession jointly with her 
husband will not impart notice of equities which 
she holds against him to one claiming under him.** 


Effect of record title. If one of the spouses has 
the record title, their joint occupation is not notice 


W.Va.—Martin v. Thomas, 49 S.E. |] v. 


VENDOR AND PURCHASER 
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of an unrecorded title in the other;°* and where the 
record title is in both spouses, possession by the 
wife with the husband is not notice of any claim on 
her part to sole ownership;>® but where neither of 
them has title by record, the proposed purchaser is 
bound to make some inquiry as to their title.°° 


Effect of statutes. In jurisdictions wherein there 
is a statutory presumption, that possession by the 
husband with the wife is his possession,*! joint res- 
idence of a husband and wife on realty does not give 
notice of any claim of interest in it by the wife.® 
However, the statutory presumption charges a pro- 
spective ‘purchaser with the duty of inquiring of 
the husband as to the state of the title,°* and, on 
failure to make such inquiry, he is bound by what- 
ever facts the inquiry would have developed.®* Al- 
so, a purchaser cannot in all eases rely blindly on 
the statutory presumption, if there are other facts 
putting him on inquiry.®® In jurisdictions wherein 
statutes make the husband the trustee of the wife’s 
statutory separate property,®® the possession by the 
husband of lands belonging to the wife’s statutory 
separate estate is referable to his representative 
capacity of trustee,®? and is constructive notice of 
her title,°’ and the fact that, prior to her title and 
his possession thereunder, he was in possession as 
tenant of her vendor, cannot affect the application 
of this principle.*® 

After separation of spouses, the exclusive posses- 
sion of real property by one charges a purchaser 
with notice of, and puts him on inquiry as to, the 
rights and claims of the oeceupant.7° 


[§ 1030] ccc. Parent and Child. Where minor 
children reside with their father who is in posses- 
sion of land to which he has the legal title, the chil- 
dren’s residence on the land is not sufficient to put 
a purchaser from the father on notice or inquiry as 
to any secret equity they may have therein.*! Like 


20 So. 136,)112, 47 Mich. 72. 


118, 56 W.Va. 220. 

[a] For example, possession by 
one tenant in common which is con- 
sistent with the record title is not 
notice of: (1) An adverse claim by 
the tenant in possession against an- 
other tenant. Harrison v. Crume, 236 
P. 388, 110 Okl. 87. -(2) An—unde- 
livered and unrecorded deed from an- 
other tenant to the one in possession. 
Harrison v. Crume, supra. 

48. Broadwell v. Maxwell, 119 S.E. 
344, 30 Ga.App. 738. 

49. WNecessity of exclusive posses- 
sion generally see supra § 1014. 


50. Smith v. Miller, 137 A. 254, 289 
Pa. 184. 
51. Campbell v. Grennan, 110 P. 


156, 13 Cal.App. 481; Pope v. Allen, 
90 N.Y. 298 [atf 24 Hun 604]. 

52. U.S.—Townsend v. Little, 3 S. 
Ct, 357, 109. U.S. 504, 27 L:Hd. 1012: 

Cal—Simuthyv. wuules ol Cal, L80739 
Am.D. 167; Campbell v. Grennan, 110 
P. 156, 13 Cal.App. 481. 

Ga.—Hall v. Hilley, 67 S.E. 428, 134 
Ga. 77. 

Ky.—Thierman v. Bodley, 
737, 238 Ky.L. 756. 

N.Y.—Pope v. Allen, 90 N.Y. 298. 

53. Campbell v. Grennan, 110 P. 
156, 13 Cal.App. 481. 

54. Pake v. Lindsey Mill Co., 94 
So. 573, 208 Ala. 569; O’Neal v. Prest- 
wood, 45 So. 251, 153 Ala. 443; Wells 


63 S.W. 


109 Ala. 430; Watt v. Parsons, 73 Ala. 
202; McCarthy v. Nicrosi, 72 Ala. 332, 
47 Am.R. 418; Scott v. Carnes, 37 S. 
W.(2d) 876, 183 Ark. 650; Cameron v. 
Roemele, 53 Tex. 238. 

55. Whalen y. Schneider, 118 N.E. 
41, 281 Ill. 557; Harris v. McIntyre, 8 
N.B. 182, 182 Ill. 275; Lindley v. Mar- 
tindale, 43 N.W. 233, 78 Iowa 379; 
Rankin ‘vy. Coar, 22 A. 177, 46 N.J.Eq. 
566, 11 L.R.A. 661. 

[a] For example, where a widow 
contributed a part of the purchase 
money of a farm, and her brother, 
who contributed the remainder, took 
title thereto in his own name without 
her knowledge, the fact that she lived 
on the farm with him did not give 
notice of her resulting trust to a pur- 
chaser from him. Harris v. McIntyre, 
8 N.E. 182, 118 Dll. 275. 

5G;. ftowa L. &°T. Co.-v. King,’ 12 
N.W. 595, 58 Iowa 598; Humphrey vy. 
Moore, 17 Iowa 193. 


57. Langley v. Pulliam, 50 So. 365, 
162 Ala. 142; Motley v. Jones, 13 So. 
782, 98 Ala. 443; Thomas v. Kennedy, 
24 Iowa 397, 95 Am.D. 740. 


58. U.S.—Kirby v. Tallmadge, 16 
S.Ct. 349, 160 U.S. 379, 40 L.Hd. 463; 
Townsend v. Little, 3 S.Ct. 357, 109 U. 
S. 504, 27 L.Ed. 1012. 

Ill.—Gray v. Lamb, 69 N.E. 794, 207 
Til. 258. 


Ind.—Westerfield vy. Kimmer, 82 
Ind. 365. 


Mich.—Atwood y. Bearss, 10 N.W. 


Neb.—Storz v. Clarke, 221 N.W. 101, 
117 Neb. 488. 

Tex.—Kilgore v. Graves, 2 Tex.App. 
Civ.Cas. § 409. 

59. Schumacher v. Truman, 66 P. 
591, 134 Cal. 430; Farmers, etc., Nat. 
Bank v. Wallace, 12 N.E. 439, 45 Ohio 
St. 152; David v. State Bank of 
Groom, (Tex.Civ.App.) 238 S.W. 979. 


60. Kirby v. Tallmadge, 16 S.Ct. 
349, 160 U.S. 379, 40 L.Ed. 463; Brown 
v. Carey, 23 A. 1103, 149 Pa..134. 


61. See Husband and Wife § 110. 


62. King & Hamilton vy. Mobley; 
103 S.B. 237, 150 Ga. 256; Gleaton v. 
Wright, 100 S.E. 72, 149 Ga. 220; Gar- 
rard v. Hull, 20 S.H. 357, 92 Ga. 787; 
Neal v. Perkerson, 61 Ga. 345. 

63. Austin v. Southern Home Bldg., 
etc., Assoc., 50 S.E. 382, 122 Ga. 439. 

64 Austin v. Southern Home Bldg., 
etc., Assoc., supra; Walker v. Neil, 45 
Sabsreot, Lay Gay Weds 


65. Mercer v. Morgan, 71 S.E. 1075, 
136 Ga. 632. 


66. See Husband and Wife § 515. 

67. Brunson vy. Brooks, 68 Ala. 248. 

68. Brunson y. Brooks, supra. 

69. Brunson v. Brooks, supra. 

70. Allen v. Moore, 70 P. 682, 30 
Colo. 307; Tiedemann y,. Tiedemann, 


194 N.Y.S. 782, 201 App.Div. 614 [aff 
189 N.Y.S. 931, 115 Misc. 462]; Lange 
v. Lang, 131 N.Y.S. 891. 


71. Holly v. Dinkins, 80 So. 861, 
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rules may apply where an adult child merely lives 
with a parent as a member of the latter’s family,’? 
or a parent is apparently merely occupying a house 
with a married child as a member of the latter’s 
family,** and is not maintaining an independent 
possession;’* but where a dwelling was divided 
into two apartments, one of which was occupied by 
a widow and the other by her son and his wife, the 
widow’s continued possession of one apartment is 
notice of her rights;7® and the occupancy by a 
woman, who is the head of a family, of a house in 
which a minor son, who holds the legal title, lives 
with her, is sufficient to put an intending purchaser 
on inquiry as to her interest in the premises."° 


After removal. Possession by parents does not 
impute notice of the interest of an adult daughter 
who has not lived on the property for several years 
but occasionally returns to care for the parents in 
sickness.*7 On the other hand, where a parent and 
child at one time had joint possession, but the par- 
ent moved off the land, the child’s subsequent ex- 
clusive possession carries with it notice of his 
rights.*8 


[§ 1031] (12) Notice to Others Imputable to Pur- 
chaser—(a) To Vendor. A purchaser for value and 
without notice is not affected by notice to his ven- 


202 Ala. 477; Goodwynne v. Bellerby, | Ind. 


43 S.E. 275, 116 Ga. 901; Nagelspach 
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108, 79 Am.D. 
Budd, 2 Ind. 442; 


[§§ 1030-1035 


dor,*® unless the latter acted as his agent in the 
transaction.8° Similarly, a derivative purchaser 
without notice cannot be affected by notice to his 
immediate vendor,’! unless by the exercise of ordi- 
nary prudence he could have ascertained the fact 
of such notice.82 But a purchaser from one having 
only a title bond will occupy the same position as 
his vendor so as to be bound by any notice affecting 


him.®3 


[§ 1032] (b) To Spouse or Relative of Purchaser. 
Notice to the vendor cannot be imputed to the pur- 
chaser merely because the parties occupied the re- 
lation of father’ and son.*4 Nor does notice to a 
husband constitute notice to the wife,’ unless he 
communicated the same to her before her tte 
or acted as her agent in the purchase of the land.** 

[§ 1033] (c) To Joint Purchaser. Notice to one 
joint purchaser is not notice to another,*® unless 
the relation of principal and agent exists between 
them.®® 

[§ 1034] (d) To Corporation. A purchaser who 
is a stockholder in a corporation is not necessarily 
charged with notice imparted to, or knowledge pos- 
sessed by, the corporation or its officers.°° 


[§ 1035] (e) To Agent or Attorney of Purchas- 


er.°1 Notice to an agent®? or notice to an attor- 
457; Brown v.)398; Pillow vy. Shannon, 8 Yerg. 
Goodtitle v. Cum-]} (Tenn.) 508. 


v. Shaw, 109 N.W. 8438, 111 N.W. 343, 
146 Mich. 493; Baldwin v. Golde, 34 N. 
Y.S. 587, 88 Hun 115. And see Farmer 
vy. R. C. Tway Coal Co., 264 S.W. 743, 
204 Ky. 356 (occupancy of land by 
children eight and twelve years of 
age in common with their mother is 
not notice, to a purchaser, of an un- 
recorded deed from their father to 
them). 

[a] Any other rule would be im- 
politic and unreasonable in the case 
of children not over five years of age. 
Holly v. Dinkins, 80 So. 861, 202 Ala. 
477. 

[b] Possession by son after death 
of father.—Where a son, whose pos- 
session during his father’s lifetime 
was in subordination to the father’s 
title, continues in possession after 
the death of his father, such posses- 
sion is not notice to a subsequent pur- 
chaser from another child and heir 
of the father of a claim by the son in 
possession to the premises under a 
verbal agreement with the father in 
his lifetime. Stone v. Cook, 79 Ill. 
424, 

72. Manning v. 
1126,, 135 Ga. 597. 


Manning, 69 S.E. 


73. Rankin v. Coar, 22 A, 177, 46 
N.J.Eq. 566, 11 L.R.A. 661. 

74. See cases supra notes 72, 73. 

75. Holden v. Butler, 138 N.W. 
HV ils a GK? halts 

76. Watson v. Murray, 16 S.W. 293, 


54 Ark. 499. 

77. dJefferson v. Bangs, 144 N.Y.S. 
1054 [aff 154 N.Y.S. 439, 169 App.Div. 
102 (aff 123 N.E. 872 mem, 226 N.Y. 
612)]. 

78. Astin v. Martin, (Tex.Civ.App.) 
289 S.W. 442 [rev on other grounds 
(Commn.App.) 295 S.W. 584]. 


79. Ala.—Hatter v. Quina, 113 So. 
47, 216 Ala. 225; Prince v. Carter, 65 
So. 326, 186 Ala. 535. 

Ill.—Prevo v. Walters, 5 Ill. 35. 

Ind.—Young v. Wiley, 107 N.E. 278, 
183 Ind. 449; Lewis v. Phillips, 17 


mins, 8 Blackf. 179. 

Ky.—Thompson v. Stark, 79 S.W. 
202,/25 Ky.L. 18823 Hardin's Hx’ rsiv. 
Harrington, 11 Bush 367. 

Pa.—Price y. Junkin, 4 Watts 85, 
28 Am.D. 685. 


$.C.—Jones v. Hudson, 23 S.C. 494. 

Vt.—Morrison vy. Shattuck, 1 D. 
Chipm. 42, N.Chipm. 34. 

Wash.—Sayward v. Thompson, 40 
PS ULE Ll Wiasbo 00: 

[a] Notice to grantee of trust in 
lands conveyed will not bind the pur- 
chasers from his heirs, unless also 
brought home to them. Phillips v. 
Sherman, (Tex.Civ.App.) 39 S.W. 187. 

86. Root v. Baldwin, (Tex.Civ. 
App.) 52 S.W. 586; Baldwin v. Root, 
(Civ.App.) 38 S.W. 630 [rev on other 
grounds 40 S.W. 3, 90 Tex. 546]. 

Notice to agent of purchaser gen- 
erally see infra § 1035. 

81. Ala.— Hudgens vy. Cameron, 50 
Ala. 379; Fenno v. Sayre, 3 Ala. 458. 


Cal.—Los Angeles Inv. Co. v. 
Torchia, 288 P. 810, 106 Cal.App. 21. 


Colo.—Kenney vy. Jaynes, 56 P. 562, 
26 Colo. 154. 
Del.—Cieniewicz v. Sliwka, 
695, 15 Del.Ch. 192. 


Ky.—Arnett v. Owens, 65 S.W. 151, 
28) yey. 1409. 


Mo.—Lindell Real Histate Co. v. 
Lindell, 33 S.W. 466, 133 Mo. 386; 
Bartlett v. Glascock, 4 Mo, 62. 


Mont.—Mullins vy. Butte Hardware 
Co. 65 Ps 1004,. 26 Mont, 525,87 Am, 
S.R. 430. 


133 A. 


N.Y.—Champlin v. Laytin, 6 Paige 
189 [aff 18 Wend. 407, 31 Am.D. 382]. 

R.I.—Coombs v. Aborn, 68 A. 817, 
29 R.I. 40, 14 L.R.A.N.S. 1248. 


Va.—Bowman vy. Holland, 83 S.E. 
393, 116 Va. 805. 


82. Morrison v. Kelly, 22 Ill. 609, 
74 Am.D. 169. 
83. Broadwell vy. Yantis, 10 Mo. 


eo Hudgens v. Cameron, 50 Ala. 


85. Satterfield v. Malone, 35 F. 445, 
1 ERAS 35% sSmithove, Milleme hisses 
39 OO Os emake 

86. Smith v. Miller, supra. 


87. U.S.—Satterfield v. Malone, 35 
EY. 1445, 2 LRiA. 35. 

Tll.—Miller v. Whelan, 42 N.E. 59, 
158 Til. 544. 

Ind.—Forsythe vy. Brandenburg, 57 
N.E. 247, 154 Ind. 588; Retherford v. 
Wright, 83 N.E. 520, 41 Ind.App. 163. 

Iowa.—Gardner vy. Early, 34 N.W. 
311, 72 Towa 518. 


Tex.—Smith v. Miller, 17 S.W. 399, 
66 Tex. 74; Mansfield v. Garrison, 
(Civ.App.) 48 S.W. 554 [aff 50 S.W. 
335, 92 Tex. 546]. 

Notice to agent of purchaser gen- 
erally see infra § 1035. 


88. Wait v. Smith, 92 Ill. 385; Rip- 
petoe v. Dwyer, 65 Tex. 703; Norton 
v. Ball, (Tex.Civ.App.) 225 S.W. 581 
[aff (Commn.App.) 238 S.W. 889]. 
Compare McKenzie v. Rumph, 286 S. 
W. 1022, 171 Ark. 791 (stating the 
contrary in a case decided on other 
grounds). 


89. Steele v. Robertson, 87 S.W. 
117, 75 Ark. 228; Williams v. Purcell, 
145 P. 1151, 45 Okl. 489. 

$Q. Bilbo v. Ball, 188 N.W. 753, 194 
Iowa 875; Clark v. Latourette,.129 P. 
1048, 64 Or. 412. 

91. Notice to: 

Agent as notice to principal generally 

see Agency §§ 542-552. 

Attorney as notice to client generally 

see Attorney and Client § 144. 

92. U.S.—Goodenough v. Warren, 
10 F.Cas.No. 5,534, 5 Sawy. 494. 

Ark.—Weaver-Dowdy Co. v. Martin, 
127 S.W. 705, 94 Ark. 5038. 

Ga.—Bryant v. Booze, 55 Ga. 438. 


Ill.—Miller vy. Whelan, 42 N.B. 59, 
158 Ill. 544. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1035-1037] 


ney®* acting for the purchaser in making the purchase 
is notice to the purchaser, provided such knowledge 
is present to the agent’s mind at the time of effecting 
the purchase®* and he is at liberty to communicate 
his knowledge to his principal.®® To render the rule 
applicable, the person in question must be the agent 
or attorney of the purchaser®® and the notice or. 
knowledge must come to him while he is such agent 
or attorney®* and it must be within the scope of his 


employment.°® 


Exceptions to the rule exist where the agent is 
shown to be in collusion with a third person to de- 
fraud the principal®® or where he has a personal 


interest in the land purchased. 


[§ 1036] (18) Capacity in Which Notice Re- 
ceived. Notice to a purchaser in one transaction 
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will. not affect him in another subsequent one.? 


Iowa.—Gardner v. Early, 34 N.W. 
311, 72 Iowa 518; Butler v. Barkley, 
25 N.W. 747, 67 Iowa 491. 


Mass.—Price v. Bassett, 47 N.E. 
243, 168 Mass. 598. 
Mo.—Hickman y. Green, 22 S.W. 


455, 27 S.W. 440, 123 Mo. 165, 29 L.R.A. 
39. 


S.C.—Southern R. Co. v. Carroll, 67 
S':4, 86 S.C., 56, 138 Am:S:R. 1017. 

Tex.—Sickles v. White, 17 S.W. 543, 
66 Tex. 178; Mansfield v. Garrison, 
(Civ.App.) 48 S.W. 554 [aff 50 S.W. 
335, 92 Tex. 546]. 

Va.—Steinman v. Clinchfield Coal 
Corp., 93 S.E. 684, 121 Va. 611. 

B.C.—Chapman v. Edwards, 16 B.C. 
34. 


Eng.—Le Neve v. Le Neve, 3 Atk. 
646, 26 Reprint 1172; Maddox vy. Mad- 
dox, 1 Ves. 61, 27 Reprint 892. 


93. U.S.—Polk v. Cosgrove, 19 F. 
Cas.No. 11,248, 4 Biss. 437. 


Ark.—Singfield v. Vogler, 192 S.W. 
906, 127 Ark. 618 [cit Cyc]; Jennings 
v. Carter, 13 S.W. 800, 538 Ark. 242. 


Ill.— Stokes v. Riley, 11 N.E. 877, 
121 Ill. 166. 


N.Y.—Griffith v. Griffith, 
315. 

Tex.—Sickles vy. White, 17 S.W. 543, 
66 Tex. 178; State Nat. Bank v. Waxa- 
oe Nat. Bank, (Civ.App.) 30 S.W. 
366. 

[a] Attorney employed to examine 
title—One who, being dissatisfied 
with the title offered by the vendor, 
has an attorney examine it, to find out 
certainly what it is, must be held to 
have knowledge of the character of 


9 Paige 


the title. Wilson v. Parker, (Miss.) 
14 So. 264. 
{b] Grantor’s attorney becoming 


agent of purchaser.—Where the rec- 
ord of a sheriff’s deed was seen by the 
attorney of plaintiff's grantor, and 
plaintiff's attorney, when he purchas- 
ed by quitclaim, allowed his gran- 
tor’s attorney to pass on the title for 
him, the grantor’s attorney became 
the agent of plaintiff’s attorney, so as 
to charge plaintiff with knowledge of 
the grantor’s attorney of the tax sale. 
Griffin v. Franklin, 123 S.W. 1092, 224 
Mo. 667. 

94 Satterfield v. Malone, 35 F. 445, 
1 L.R.A. 35; Armstrong v. Abbott, 17 
eb lg,. tie Colo. 2205,” Mack -y, Micin= 
tosh, 54 N.E. 1019, 181 Ill. 633. 

95. Mack vy. McIntosh, supra. 

[a] When knowledge of agent has 
been acquiréd confidentially as attor- 
ney for a former client in a prior 
transaction, the reason of the rule 
that the principal is bound by the 


knowledge of his agent ceases. In 
such case the agent cannot be ex- 
pected to do that which would involve 
a breach of professional confidence, 
and his principal ought not to be 
bound by his agent’s secret and confi- 
dential information. Mack v, McIn- 
tosh, 54 N.E. 1019, 181 Ill. 633; Drif- 
oh v. Goodwin, 23 Grant Ch. (Ont.) 
431. 

96. Mayhew v. Melby, 274 P. 517, 
206 Cal. 396; Kowalsky v. Kimberlin, 
L608 P 67373 2Cal, 5063) Connell vi 
Connell, 9 S.E. 252, 32 W.Va. 319. See 
Chesbrough vy. Vizard Inv. Co., 160 S. 
W. 725, 156 Ky. 149 (notice to a per- 
son who is an agent of the original 
optionee, but is not an agent of an 
assignee of the option, igs not notice 
to the assignee). 

{a] Title insurance company, in 
issuing a policy of title insurance to 
the purchaser, is not his agent so as 
to make its knowledge of the condi- 
tion of the title imputable to him. 
Mayhew v. Melby, 274 P. 517, 206 Cal. 
396. 

97. Goerz v. Barstow, 148 F. 562, 
78 C.C.A. 248 [rev 122 F. 140]; Pearce 
v. Smith, 28 So. 37, 126 Ala. 116; Car- 
roll v. Rogers, 2 N.B.Eq. 159. 

98. Kowalsky v. Kimberlin, 160 P. 
673; 173: Cal. 506: 

99. Hickman v. Green, 22 S.W. 455, 
27 S.W. 440, 123 Mo. 165, 29 L.R.A. 39. 

1. La Brie v. Cartwright, 118 S.W. 
785, 55 Tex.Civ.App. 144; Kennedy v. 
Green, 83 Myl.&K. 699, 10 Eng.Ch. 699, 
40 Reprint 266. 

2. Farmers’ Bank v. Butterfield, 
100 Ind. 229; Foulks v. Reed, 89 Ind. 
370; Boggs v. Varner, 6 Watts & S. 
(Pa.) 469; Warrick v. Warrick, 3 Atk. 
291,--26 Reprint 970; Hamilton v. 
Royse, 2 Sch.&Lef. 315. 

3. Gorham y. Sayles, 50 A. 848, 23 
R.I: 449. 

4 Sabine Hardwood Co. v. West 
Lumber Co., 238 F. 611 [aff 248 F. 123, 
160 C.C.A. 263]; Frankfort Land Co. 
v. Hughett, 191 S.W. 530, 137 Tenn. 
32; Pipkin v. Ware, (Tex.Civ.App.) 
175 S.W. 808. 

5. Rowley v. Braly, (Tex.Civ.App.) 
286 S.W. 241. 

6. Notice generally see supra §§ 
937-1036. 

7. See infra § 1045. 

8. U.S.—Balfour vy. Hopkins, 93 F. 
564, 35 C.C.A. 445. 

Colo.—Paul v. McPherrin, 111 P. 
59, 48 Colo. 522, 21 Ann.Cas. 460. 

Ga.—Gleaton v. Wright, 100 SE. 72, 
149 Ga. 220; Mackey v. Bowles, 25 S. 
E. 834, 98 Ga. 730. 

Idaho.—Soule vy. Johnson, 201 P. 
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While it has been held that notice to one in a rep- 
resentative capacity will not be imputed to him when 
acting in his individual capacity,? the weight of au- 
thority is‘to the contrary.* 
comply with statutory requirements in taking an 
acknowledgment, 
an innocent purchaser without notice or knowledge 
of such failure.® 


[§ 1037] c. Time of Receiving Notice.*¢ 
the purchase is made from a bona fide purchaser,’ 
it is essential to the protection of a bona fide pur- 
chaser that the purchase be completed by the exe- 
cution of the conveyance and the payment of the 
purchase money without notice.’ 


If a notary failed to 


he cannot properly claim to be 


Unless 


Henee, one hav- 


ing actual or constructive notice before payment, 
or what is equivalent thereto, although at the time 


834, 34 Idaho 439. 


Ind.—Walker v. Cox, 25 Ind. 271: 
Gallion v. McCaslin, 1 Blackf. 91, 12 
Am.D. 208. 


Ky.—Payton v. Norris, 42 S.W.(2d) 
723, 240 Ky. 555; Cline v. Osborne, 68 
S.W. 1088, 24 Ky.L. 511; Bennett v. 
Titherington, 6 Bush 192; Nantz v. 
McPherson, 7 T.B.Mon. 597, 18 Am.D. 
216; Blight’s Heirs v. Banks’ Ex’rs, 
6 T.B.Mon. 192, 17 Am.D. 136; Simms 
v. Richardson, 2 Litt. 274; Hard v. 
Alexander, 1 Ky.Op. 525. 


Mass.—Ratshesky v. Piscopo, 
N.E. 449, 239 Mass. 180. 


Miss.—Perkins, Livingston & Post 
v. Swank, 43 Miss. 349; Parker v. Foy, 
43 Miss. 260, 5 Am.R. 484; Kilcrease 
v. Lum, 36 Miss. 569. 


Mo.—Halsa y. Halsa, 8 Mo. 303. 


Nev.—Moore vy. De Bernardi, 213 P. 
1041, 220 P. 544, 47 Nev. 33: Moresi vy. 
Swift, 15 Nev. 215. 


N.J.—Toplan y. Hoover, 135 A. 463, 
100 N.J.Eq. 466. 


N.C.—Howlett’s Heirs v. Thomp- 
son’s Ex’r, 36 N.C. 369. 


pe esas. v. Ward, 7 OhioApp. 


S.C.—Peay v. Seigler, 26 S.B. 885, 
48 S.C. 496, 59 Am.S.R. 731; Lynch 
v. Hancock, 14 S.C. 66. s 


Tenn.—Otis vy. Payne, 8 S.W. 848, 
86 Tenn. 663. 


Va.—Bugeg v. Seay, 60 S.E. 89, 107 
Va. 648, 122 Am.S.R. 877; Wasserman 
v. Metzger, 54 S.E. 893, 105 Va. 744, 7 
L.R.A.N.S. 1019; Rorer Iron Co. y. 
Trout, 2 S.H. 713, 83 Va. 397, 5 Am.S. 
R. 285; Lamar’s Ex’r vy. Hale, 79 Va. 
147; Briscoe v. Ashby, 24 Gratt. (65. 
Va.) 454; Wileox vy. Calloway, 1 
Wash. (1 Va.) 38. 


W.Va.—Casto v. Cook, 112 S.E. 503, 
91 W.Va. 209; Webb v. Bailey, 23 S.B. 
644, 41 W.Va. 463. 


_[a] Rule applicable in construc- 
tion of statute providing for registry 
of bonds for title.—The rule is appli- 
cable in the construction of Acts 
(1900) p 68 (Civ. Code [1910] § 4213 
et seq), providing for the registry of 
bonds for title. Gleaton vy. Wright, 
100 S.B. 72, 149 Ga. 220; 


([b] Purchaser under marriage con- 
tract.—A party claiming to be a pur- 
chaser for a valuable consideration 
without notice, under a marriage con- 
tract, must show that he had no no- 
tice at the time of the settlement; 
proof that he had no notice at the 
time of the articles is not sufficient. 
Davies v. Thomas, 7 L.J.Exch.Eq. 21, 
2 Y.&C.Exch. 234, 160 Reprint 383. 


9. U.S.—Wormley vy. Wormley, 8 
Wheat. 421, 5 L.Ed. 651 [aff 30 F.Cas. 
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he may have acquired the legal title,!° or one who | has notice before receiving a conveyance,'! although 


No; 18,047, «1, Broek: .380)3-) Pond ay. 
Goldstein; 41 Iu (Qd). W6s, rice: va 
Comstock, 121 F. 620, 57 C.C.A. 646, 


61 L.R.A. 176 [rev 115 F. 765]; Bal- 
four v. Hopkins, 93 F. 564, 35 C.C.A. 
445; Nickerson v. Meacham, 14 F. 881, 
5 McCrary 5; Curts v. Cisna, 6 F.Cas. 
No. 3,507, 7 Biss. 260. 

Ark.—Steele v. Robertson, 87 S.W. 
117+ 75) Ark, 228. 

Cal.—Henry v. Phillipps, 124 P. 837, 
163 Cal. 135, Ann.Cas.1914A 39; Beat- 
tie v. Crewdson, 57 P. 463, 124 Cal. 
577; Lindley v. Blumberg, 93 P. 894,:-7 
Cal.App. 140. 

D.C.—Ingersoll vy. Tyler, 47 App.D. 
CG. 328. 

Fla.—Myers v. Van Buskirk, 119 So. 
123, 96 Fla. 704; Standard Oil Co. v. 
Mehrtens, 118 So. 216, 96 Fla. 455. 

Ga.—Gleaton v. Wright, 100 S.E. 
72, 149 Ga. 220; Rowe v. Gaskins, 98 
Ss. 498s. 148. Ga. S17 “Donalson. v. 
Thomason, 74 S.E. 762, 137 Ga. 848; 
Stone v. Georgia L. & T. Co., 33 S.E. 
861, 107 Ga. 524; Mackey v. Bowles, 


Dae Se) SOs, Oo Ges Sos MCArter eV. 

Pinckard, 68 Ga. 817. 
Ill.—Grover v. Hale, 107 Ill. 638; 
Baldwin 


Redden v. Miller, 95 Ill. 336; 
v. Sager, 70 Ill. 503. 

Ind.—Citizens State Bank v. Julian, 
Sou NaE LOOT, 153 snd. 6555 Smithew. 
Schweigerer, 28 N.B. 696, 129 Ind. 363; 
Clift v. Nay, 5 N-B. 1, 105 Ind, 355; 
Anderson v. Hubble, 93 Ind. 570, 47 
Am.R. 394; Heck v. Fink, 85 Ind. 6; 
Burton vy. Reagan, 75 Ind. 77; Dugan 
v. Vattier, 3 Blackf. 245, 25 Am.D. 
105; Gallion v. McCaslin, 1 Blackf. 
91, 12 Am.D. 208. 

Towa.—Kitteridge v. Chapman, 
iowa 348. 

Ky.—Kentucky River Coal Corpo- 
ration v. Sumner, 241 S.W. 820, 195 
Ky. 119; Rader v. Shaffer, 218 §.W. 
292, 186 Ky. 802; Winlock v. Munday, 
162 S.W. 76, 156 Ky. 806; Cline v. Os- 
borne, 68 S.W. 1083, 24 Ky.L. 511; 
Lain v. Morton, 63 S.W. 286, 23 Ky.L. 
438. 

Md.—Price v. McDonald, 1 Md. 403, 
54 Am.D. 657. 

Mich.—McLaughlin v. Majestic De- 
velopment Corporation, 226 N.W. 256, 
247 Mich. 498; Fraser v. Fleming, 157 
NeW. 269; 190) Mich, 238 [eit Cye]; 
Wiles v. Shaffer, 141 N.W. 599, 175 


36 


Mich. 704; Watson vy. Melchor, 4 N. 
W. 200, 42 Mich. 477; Palmer v. Wil- 
liams, 24 Mich. 328; Blanchard v. 
Myler) 2, Mich. 339,. 86 Am:D» 57; 


Warner v. Whittaker, 6 Mich. 133, 72 
Am.D. 65. 

Minn.—Minor  v. 
Powers, 3 Minn. 225. 

Miss.—Parker v. Foy, 43 Miss. 260, 
5 Am.R. 484; Harper y. Reno, Freem. 
Bie 

Mo.—Benson v. Watkins, 285 S.W. 
407, 313 Mo. 426; Mathews v. O’Don- 
nell, 233 S.W. 451, 289 Mo. 235; Mar- 
shall v. Hill, 151 S.W. 131, 246 Mo. 1; 
Arnholt v. Hartwig, 73 Mo. 485; Ed- 
wards v. Missouri, etc., R. Co., 82 Mo. 
App. 96. 

Neb.—Smoke v. Pope, 229 N.W. 330, 
119 Neb. 432; Barney v. Chamberlain, 
124 N.W. 482, 85 Neb. 785; Garmire 
v. Willy, 54 N.W. 562, 36 Neb. 340; 
Veith v. McMurtry, 42 N.W. 6, 26 Neb. 
341. 

Nev.—Moore vy. De Bernardi, 213 P. 
1041, 220 P. 544, 47 Neb. 33 [cit Cyc]. 


N.J.—Storch y. Tepperman, 131 A. 


Willoughby & 


626, 99 N.J.Eq. 48; Weidenbaum vy, 
Raphael, 90 A. 6838, 83 N.J.Eq. 17; 
Dean vy. Anderson, 34 N.J.Eq. 496; 


Deveney v. Mahoney, 23 N.J.Eq. 247, 


Or.—Wood vy. Rayburn, 22 P. 521, 
18 Or. 3; Musgrove v. Bonser, 5 Or. 
313,020 GATT 31. 


Pa.—Chadwick v. Phelps, 
105. 


S.C.—Williams v. Hollingsworth, 20 
S.C.Hq. 108, 47 Am.D. 527. 


Tex.—Sparks vy. Taylor, 90 S.W. 
485, 99 Tex. 411, 6 L.R.A.N.S. 381 [rev 
(Civ.App.) 87 S.W. 740]; Hutchins y. 
Chapman, 37 Tex. 612; Fraim v. Fred- 
erick, 32 Tex. 294; Beaty v. Whitaker, 
23 Tex. 526; English v. Plumlee, (Civ. 
App.) 291 S.W. 922; Haley v. Sabine 
Valley Timber & Lumber Co., (Civ. 
App.) 150 S.W. 596; Cartwright v. La 
Brie, (Civ.App.) 144 S.W. 725; Davis 
v. Bell, 128 S.W. 658, 60 Tex.Civ.App. 
370. 

Vt.—Lamoille County Sav. Bank & 
Trust Co. v. Belden, 98 A. 1002, 90 Vt. 
535; Abell v. Howe, 43 Vt. 403. 


Va.—Wasserman v. Metzger, 54 S. 
E. 893, 105 Va. 744, 7 L.R.A.N:S. 1019; 
Lamar’s Ex’r v. Hale, 79 Va. 147; Mu- 
tual Assurance Society v. Stone, 3 
Leigh (30 Va.) 218, 235. 

W.Va.—Heck v. Morgan, 106 S.E. 
413, 88 W.Va. 102; Tibbs v. Zirgle, 46 
S.E. 701, 55 W.Va. 49, 104 Am.S.R. 
977, 2 Ann.Cas. 421; Webb v. Bailey, 
23 S.E. 644, 41 W.Va. 468. 

Eng.—Story v. Windsor, 2 Atk. 630, 
26 Reprint 776; Tildesley v. Lodge, 
3 Smale & G. 543, 65 Reprint 772; Reid 


45 Pa. 


Veewlaige 1 Lee ChOls= 652 Loumy tile 
v. Naish, 3 P.Wms. 307, 24 Reprint 
1077. 

Man.—Wallace v. Smart, 22 Man. 
6873) LeDom EERE 70. 

[a] Unpaid notes in vendor’s 


hands.—(1) It has been held that one 
is not a bona fide purchaser if, at the 
time of receiving notice, the purchase- 
money notes were in the hands of the 
vendor and unpaid (Gleaton v. Wright, 
100 S.B. 72, 149 Ga. 220; Green v. 
Green, 21 P. 586, 41 Kan. 472; Blanch- 
ard v. Tyler, 12 Mich. 339, 86 Am.D. 
57; Minor v. Willoughby & Powers, 
3 Minn. 225; Arnholt v. Hartwig, 73 
Mo. 485; Lamoille County Sav. Bank 
& Trust Co. v. Belden, 98 A. 1002, 90 
Vt. 535; Tourville v. Naish, 3 P.Wms. 
306, 24 Reprint 1077), (2) for a court 
of equity will stop payment of the 
money due on the note (Lamoille 
County Sav. Bank & Trust Co. v. Bel- 
den, supra; Tourville v. Naish, su- 
pra). (3) But where the notes giv- 
en by the purchaser are, before notice, 
negotiated by the payee so as to ren- 
der the purchaser liable at all events, 
he will be treated as a bona fide pur- 
chaser and entitled to protection as 
such. Donalson v. Thomason, 74 S.E. 
762, 137 Ga. 848; Partridge, Wells & 
Co. v. Chapman, 81 Ill. 187; Baldwin 
v, Sager, 70 11]. 508; Digby v. Jones, 
67 Mo. 104; Wasserman v. Metzger, 
A eeie 893, 105 Va. 744, 7 L.R.A.N.S. 
1 

[b] Where consideration for sale 
is specified sum of money and shares 
of stock in corporation, if the money 
is paid and part of the certificates de- 
livered before notice, it has been held 
that the purchaser will be deemed to 
have paid the purchase money before 
notice. Brophy Min. Co. v. Brophy, 
ete., Gold, etc., Min. Co., 15 Nev. 101. 


{c] Deed relating back to date of 
contract.—A deed does not relate back 
to the date of the contract under 
which it was given for the purpose 
of determining whether the purchaser 
had notice of a prior title, where the 
consideration was not paid until the 
deed was executed. Kentucky River 
Coal Corporation v. Sumner, 241 S.W. 
820, 195 Ky. 119. 


[d] Deposit in escrow beyond re- 
call.—Where a purchaser under a con- 
tract with a vendor, having power to 
sell, has put the purchase price in 
escrow beyond recall, to be paid over 
on execution of the necessary deeds, 
he occupies the position of a bona fide 
purchaser, with an equity superior to 
one not of record, and of which he 
had no notice, and which is then as- 
serted for the first time. Fuller v. 
Peabody, 1 F.(2d) 965. 

[e] Purchase from bona fide mort- 
gagees.—Notice before the payment of 
the purchase money does not apply 
to a purchaser, after a valid sale, 
who purchases under bona fide mort- 
gagees who hold their mortgages 
without notice. Fisk v. Potter, 2 Abb. 
Dec. (N.Y.) 138, 2 Keyes 64. Purcehnas- 
ers with notice from bona fide pur- 
chasers generally see infra § 1045. 

Giving security or payment by note 
or other obligation as affecting bona 
fides of purchaser see supra § 934. 

10. Cal.—Beattie v. Crewdson, 57 
Pe sOo mld eal ois 

Fla.—Myers v. Van Buskirk, 119 So. 
123, 96 Fla. 704; Hayden v. Thrasher, 
9 So. 855, 28 Fla. 162. 

Iowa.—Kitteridge v. Chapman, 36 
mike 438; Sillyman v. King, 36 Iowa 

Ky.—Hardin’s Ex’rs v. Harrington, 
11 Bush 367. 

Md.—Owens v. Miller, 29 Md. 144. 

Minn.—Minor v. Willoughby & Pow- 
ers,)3 Minn, 225. 

Mo.—Edwards vy. Missouri, ete., R. 
Co., 82 Mo.App. 478. 

N.Y.—Jewett v. Palmer, 
Ch. 65, 11 Am.D. 401. 

N.D.—Halloran vy. Holmes, 101 N.W. 
310, 13 N.D. 411. 

Ohio.—Moulton v. Bassett, 5 Ohio 
Dec. (Reprint) 257, 4 Am.L.Ree. 101. 
i here caine v. Frederick, 32 Tex. 
294. 

W.Va.—Webb v. Bailey, 23 S.E. 644, 
41 W.Va. 463. 


7 Johns. 


11. U.S.—Curts v. Cisna, 6 F.Cas. 
No. 3,507, 7 Biss. 260. See also Fuller 
v. Peabody, 1 F.(2d) 965 (holding a 


deposit of the purchase money in 
escrow beyond recall, to be paid over 
on execution of the necessary deeds, 
places the buyer in the position of a 
bona fide purchaser). 

Ala.—Rice v. Henderson-Boyd Lum- 
ber Co., 73 So. 70, 197 Ala. 579. 


Colo.—Paul v. MecPherrin, 111 P. 59, 
48 Colo. 522, 21 Ann.Cas. 460. 


Ga.—Gleaton v. Wright, 100 S.E. 
72, 149 Ga. 220; Mackey v. Bowles, 
25 S.B. 834, 98 Ga. 730. 

Ind.—Gallion vy. McCaslin, 1 Blackf. 
91, 12: Am.D., 208: 


Ky.—Cline v. Osborne, 68 S.W. 1083, 
24 Ky.L. 511. 


Mich.—Oliver vy. Olmstead, 70 N.W. 
1036, 112 Mich. 483. 


Miss.—Parker v. Foy, 43 Miss. 260, 
5 Am.R. 484. 


N.H.—Prescott v. Hawkins, 
m2 22 


rae ee v. Anderson, 34 N.J.Eq. 


S.C.—Peay v. Seigler, 26 S.E. 885, 
48 S.C. 496, 59 Am.S.R. 731. 


Va.—Mutual Assurance Society v. 
Stone, 3 Leigh (30 Va.) 218, 235; Blair 
v. Owles, 1 Munf. (15 Va.) 38; Hoover 
v. Donally, 3 Hen.&M. (13 Va.) 316. 

Eng.—Wigg v. Wiggs, 1 Atk. 382, 26 
Reprint 244; More v. Mayhow, 1 Ch. 
Cas. 34, 22 Reprint 680, 2 Freem. 175, 


16 N. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


‘ 


§§ 1037-1038] 


having paid the full purchase price before notice,1? 
is not a bona fide purchaser. It has been held not 
sufficient that part of the purchase money was paid 
prior to notice'® to the extent that the purchaser 
can retain the land,'* although to the extent of the 
amount paid prior to notice the purchaser will be 


protected.1° Notice to a purchaser 


22 Reprint 1141; Landon v. Morris, 
Sey 247, 9 Eng.Ch. 247, 58 Reprint 


12. Corn v. Sims, 3 Metc. (Ky.) 
391; Peabody y. Fenton, 3 Barb.Ch. 
(N.Y.) 451, 465; Wigg v. Wigg, 1 Atk. 
382, 26 Reprint 244. But see Smith 
Paper Co. v. Servin, 130 Mass. 511 
(holding that title to a table attached 
to realty passed to one purchasing 
such realty and paying the full pur- 
chase price without notice, although 
notice of another’s claim to such ta- 
ble was received before receipt of a 
conveyance). 


13. U.S.—Grogg v. Stevens, 
(2d) 862. 

Ala.—Pollak v. Millsap, 122 So. 16, 
219 Ala. 273, 65 A.L.R. 110; Wells v. 
Morrow, 38 Ala. 125. 


Cal.—Henry v. Phillips, 124 P. 837, 
163 Cal. 135, Ann.Cas.1914A 39. 

Ga.—Gleaton v. Wright, 100 S.E. 
72, 149 Ga. 220; Donalson v. Thoma- 
son, 74 S.E. 762, 137 Ga. 848; Mackey 
v. Bowles, 25 S.E. 834, 98 Ga. 733. 

Ky.—Payton v. Norris, 42 S.W.(2d) 
723, 240 Ky. 555; Rouse’s Adm’r v. 
McDonald, 262 S.W. 1085, 203 Ky. 702; 
Rouse v. Craig Realty Co., 262 S.W. 
1083, 203 Ky. 697; Kentucky River 
Coal Corporation vy. Sumner, 241 S.W. 
820, 195 Ky. 119; Hunter v. Simrall, 
5 Litt.; 62. 

Mich.—Wiles vy. Shaffer, 141 N.W. 
599, 175 Mich. 704; Dickenson v. 
Wright, 22 N.W. 312, 56 Mich. 42. 


Mo.—Benson vy. Watkins, 285 S.W. 
407, 313 Mo. 426; Edwards v. Missou- 
ri, etc., R. Co., 82 Mo.App. 96. 


Neb.—-Birdsall v. Cropsey, 45 N.W. 
921, 29 Neb. 679 [mod 44 N.W. 857, 29 
Neb. 672]. 

N.J.—Miller v. Headley, 158 A. 118, 
109 N.J.Eq. 436 [aff 163 A. 665, 112 
N.J.Eq. 89]; Mosher v. Van Buskirk, 
144 A. 446, 104 N.J.Eq. 89. 


N.Y.—Macauley v. Smith, 30 N.E. 
997, 132° N.Y. 524, 28 Abb-N.Cas.. 276. 

Ohio.—Moulton y. Bassett, 5 Ohio 
Dec. (Reprint) 257, 4 Am.L.Rec. 101. 


Tex.— Batts v. Scott, 37 Tex. 59; 
Bullock v. Sprowls, (Civ.App.) 54 S. 
W. 657 [aff 54 S.W. 661, 93 Tex. 188, 
77 Am.S.R. 849, 47 L.R.A. 326]. 


Va.—Gollehon vy. Gollehon, 96 S.E. 
769, 123 Va. 504. 

[a] Where equities are equal.— 
Where two grantees hold a deed from 
the same source for similar cash pay- 
ments and promises to pay the bal- 
ance of the consideration at future 
dates, notice of the first grantee’s 
deed prior to the payment of the bal- 
ance of the consideration by the sub- 
sequent grantee will not affect the 
rights or title of the latter to the 
property, their equities being equal. 
McAllister v. Clark, 217 P. 178, 91 Okl. 
205. 


14. Ga.—Gleaton v. Wright, 100 S. 
EH. 72; 149 Ga. 220. 

Ill.—-Baldwin v. Sager, 70 Ill. 503. 

Ind.—Clift v. Nay, 5 N.E. 1, 105 
Ind. 355; Burton v. Reagan, 75 Ind. 
77; Cravens v. Kitts, 64 Ind. 581; 
Rhodes v. Green, 36 Ind. 7; Lewis v. 
Phillips, 17 Ind. 108, 79 Am.D. 457. 


N.J.—Miller v. Headley, 158 A. 118, 
109 N.J.Eg. 436 [aff 163 A. 665, 112 N. 
J.Eq. 89]. But see Haughwout & 
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after the money 


Pomeroy v. Murphy, 22 N.J.Eq. 531 
(where, because of laches, the holder 
of the adverse equity was denied the 
recovery of the land and remitted to 
the recovery of that part of the pur- 
chase money remaining unpaid). 

Tex.—Batts v. Scott, 37 Tex. 59. 
But see Hines y. Meador, (Civ.App.) 
193 SW. 1111 (where it was held that 
the rights of bona fide purchasers to 
land, who made part payment, to pro- 
portional part of land as against true 
owner, her husband having taken ti- 
tle in his own name and sold land, 
must be measured according to con- 
tract price). 

W.Va.— Webb v. Bailey, 23 S.E. 644, 
41 W.Va. 463. 

Can.—Webb v. Dipenta, [1925] 1 
Dom.L.R. 216. 

See also Henry v. Phillips, 124 P. 
837, 163 Cal. 135, Ann.Cas.1914A 39 
(where it was said that, where only 
a small part of the price remains un- 
paid, or where the holder of the ad- 
verse equity is negligent to the prej- 
udice of the purchaser, or where, from 
the fact of improvements made in 
good faith, or other conditions, it 
would be a great hardship on the pur- 
chaser to take the land from him, he 
should be allowed to retain the land 
and the holder of the adverse equity 
limited to the recovery of that part 
of the purchase money still owing by 
the purchaser). 

15. See infra § 1049. 


16. Colo.—Long v. Wright, 197 P. 
1016, 70 Colo. 1738. 

Ind.—Dugan v. Vattier, 3 Blackf. 
245, 25 Am.D. 105; Young v. Waggon- 
er, 98 N.E. 145, 50 Ind.App. 202. 

Iowa.—McCleerey v. Wakefield, 41 
N.W. 210, 76 Iowa 529, 2 L.R.A. 529. 


Mass.—Flannagan v. Keefe, 145 N. 
Ie. 42, 250 Mass. 118; Moran vy. Somes, 
28 N.E. 152, 154 Mass. 200. 


N.J.—Rutherford Land, etc., Co. v. 
Sanntrock, (Ch.) 44 A. 938 [aff 46 A. 
648, 60 N.J.Eq. 471]. 


N.Y.—Ely v. Scofield, 35 Barb. 330. 


N.C.—Newlin v. Osborne, 51 N.C. 
128, 72 Am.D. 566. 


Pa.—Stonecipher v. Keane, 112 A. 
238, 268 Pa. 540; Juvenal v. Jackson, 
147Pa.. 519. 

Tex.—Meador Bros. v. Hines, (Civ. 
App.) 165 S.W. 915. 


Ont.—Sanderson 
Grant Ch. 119. 

[a] Deed and money in possession 
of bank.—Where purchasers of land 
paid the purchase price to a bank, to 
be paid over to the vendor, and the 
conveyance was deposited with the 
bank before the purchasers had notice 
of plaintiff's equitable interest, the 
fact that the bank retained the funds 
and the deed until after the purchas- 
ers acquired notice of plaintiff’s claim 
does not deprive them of the defense 
of bona fide purchase. Meador Bros. 
v. Hines, (Tex.Civ.App.) 165 S.W. 915. 


17. Long v. Wright, 197 P. 1016, 
70 ‘Colo. 17:3: 

18. Rights and liabilities between 
parities to contract and third persons 
generally see supra §§ 819-904. 

Effect of notice on right to com- 
pensation for improvements made see 
Improvements § 381. 


VvV.. Burdett, — 16 
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has been paid and a deed taken is immaterial,!® 
although received before the deed is recorded,'? as 
the purchase is then complete. 


[§ 1038] d. Effect of Notice1*—(1) In General. 
One who buys land with notice of an existing right 
or equity in another is not a bona fide purchascr,}® 
and the fact that he is ignorant of the exact person 


19. U.S.—Reynolds v. Moseley, 32: 
F.(2d) 979; Noguera v. Fuertes, 8 F. 
(2d) 115: Norton v. Meader, 18 F.Cas. 


No. 10,351, 4 Sawy. 603 [aff 11 Wall. 
442, 20 L.Ed. 184]. 


Ala.—Michie v. Nebrig, 134 So. 665, 
223 Ala. 175; Clements v. Morton, 76 
So. 306, 200 Ala. 390; Blackburn v. 
Perkins, 35 So. 250, 188 Ala. 305; Oliv- 
er v. Alabama Gold L. Ins. Co., 2 So. 
445, 82 Ala. 417; Dearing v. Hall, 2 
Stew.&P. 243. 


Alaska.—Cascaden vv. 
Alaska 671. 


Ark.—Boyle v. Reynolds, 9 S.W.(2d) 
1058, 178 Ark. 140; Sullivan v. Wilson 
Mercantile Co., 271 S.W. 30, 168 Ark. 
262; Singfield v. Vogler, 192 S.W. 906, 
127 Ark. 618; Seawell v. Young, 91 
S.W. 544, 77 Ark. 309; Terry v. Rosell, 
32 Ark. 478. 

Cal.—Dobbins v. Economic Gas Co., 
189 P. 1078, 182 Cal. 616; Wood v. 
American Nat. Bank, 14 P.(2d) 110, 
125 Cal.App. 248; P. J. Freiermuth Co. 
Teas eae: 7 P.(2da) 370, 120 Cal.App. 


Dunbar, 3 


Conn.—Stueck v. G. C. Murphy Co., 
142 A. 301, 107 Conn. 656; Lengyel v. 
Peregrin, 132 A. 459, 104 Conn. 285; 
New York, etc., R. Co. v. Russell, 78 
A. 324, 83 Conn. 581; Ely v. Cava- 
naugh, 74 A. 1122, 82 Conn. 681. 

Fla.—Mvers v. Van Buskirk, 119 So. 
123, 96 Fla. 704; Carolina Portland 
Cement Co. v. Roper, 67 So. 115, 68 
Fla. 299; Curry v. Lehman, 47 So. 18, 
55 Fla. 847; Gamble v. Hamilton, i2 
So. 229, 31 Fla. 401. 


Ga.—Copelin v. Williams, 111 S.E. 
186, 152 Ga. 692; Waller v. Dunn, 106 
S.E. 93, 151 Ga. 181; Stone v. Georgia 
I. & TS Co:- 33° SH. 861. 107tGa. 5245 


Finch v. Beal, 68 Ga. 594; Brown v. 
Wells, 44 Ga. 578. 
Iil.—Simpson vy. Wrate, 169 N.E. 


324, 337 Ill. 520; Stephens v. Hoffman, 
114 N.EB. 142, 275 Ill. 497; Donason v. 
Barbero, 82 N.E. 620, 230 Ill. 138; Phil- 
lips v. South Park Com’rs, 10 N.E. 
230, 119 Ill. 626; Turpin v. Baltimore, 
ete RR. Cor 05 Tie ries amimelerve 
Mann, 80 Ill.App. 288 [aff 56 N.E. 161, 
183 Ill. 523]; Hacker v. Munroe, 61 
ory Gone 420 [aff 52 N.E. 12, 176 Ill. 


Ind.—Smith v. Schweigerer, 28 N. 
EB. 696. 129 Ind. 363; Barrett v. Sears, 
27 N.E. 607, 128 Ind. 261; Earle v. 
Peterson, 67 Ind. 503; Walker v. Cox, 
25 Ind. 271; Moreland v. Lemasters, 
4 Blackf. 383; Carmichael v. Arms, 
100 N.E. 302, 51 Ind.App. 689; Weeks 
v. Hathaway, 90 N.E. 647, 45 Ind.App. 
196; Remm v. Landon, 86 N.E. 973, 
43 Ind.App. 91. 

Iowa.—Saunders v. King, 93 N.W. 
272, 119 Iowa 291; Zuver v. Lyons, 40 
Iowa 510; Koons v. Grooves, 20 Iowa 
373; Mitchell v. Peters, 18 lowa 119. 


Kan.—Daleschal vy. Geiser, 13 P. 595, 
36 Kan. 374; Greenlee vy. Smith, 46 
P. 543, 4 Kan.App. 733. 


Ky.—Whittaker v. Farmers’ Nat. 
Bank of Somerset, 36 S.W.(2d) 18, 237 
Ky. 596; Dotson v. Big Sandy Coal & 
Coke Co., 277 S.W. 474, 211 Ky. 384: 
Wells v. Derrickson, 211 S.W. 778, 184 
Ky. 384; Everidge v. Martin, 175 S. 
W. 1004, 164 Ky. 497; Kellar v. Stan- 
ley, 5. 'S.W. 477, "86" KV. 2e0l eo Rey Te: 
388; Langdon vy. Woolfolk, 2 B.Mon. 
105; Bedinger v. Whittamore, 2 J.J. 
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having the right or making the claim is immate- 
Thus, whoever purchases with notice land 
upon which a former vendor or lessor has imposed 
an easement, charge, or restriction in the manner 
such as would be enforced by a court of 


riali2° 


of its use, 


equity as against his purchaser or 
it subject to sueh easement, charge, or restriction, 


Marsh. 552; Barnett v. Morrison, 2 
Litt. 73; Edwards v. Morris, 2 A.K. 
Marsh. 65; Yoder v. Swope, 3 Bibb 204; 
Salyer v. Johnson, 107 S.W. 210, 32 Ky. 
L. 709; Rice ve Clark, 4 Ky.Op. 355; 
Renfroe v. Underwood, 1 Ky.Op. 23. 


La.—Otis v. Texas Co., 96 So. 1, 153 
La. 384. 

Me.—Stinchfield v. Emerson, 52 Me. 
465, 88 Am.D. 524; Evans v. Chism, 
18 Me. 220. 


Mass.—Price v. Bassett, 47 N.H. 243, 
168 Mass. 598. 


Mich.—McLaughlin v. Majestic De- 
velopment Corporation, 226 N.W. 256, 
247 Mich. 498; McCall v. McCall, 123 
N.W. 550, 159 Mich. 144; Schwartz v. 
Woodruff, 93 N.W. 1067, 132 Mich. 513; 
Hill vy. Bateman, 70 N.W. 434, 112 
Mich. 234; Williams v. Flood, 30 N.W. 
93, 63 Mich. 487; Warner v. Sibley, 19 
N.W. 40, 538 Mich. 371; Austin v. Dean, 
40 Mich. 386; Simon v. Brown, 38 
Mich. 552; Salisbury v. Miller, 14 
Mich. 160; Converse v. Blumrich, 14 
Mich. 109, 90 Am.D. 230; Fitzhugh v. 
Barnard, 12 Mich. 104. 


Minn.—Ritchie v. Jennings, 233 N. 
W. 20, 181 Minn. 458; Donahue v. 
Quackenbush, 77 N.W. 430, 75 Minn. 
43; Wilder v. Brooks, 10 Minn. 50, 88 
Am.D. 49. 

Miss.—Belt v. Adams, 87 So. 666, 
125 Miss. 387 [overr suggestion of er- 
ror 86 So. 584, 124 Miss. 194]; Nailor 
v. Fisk, 27 Miss. 256. 


Mo.—Byam v. Kansas City Public 
Service Co., 41 S.W.(2d) 945, 328. Mo. 
Slo. warshall wv. (Ell .foissvw. 134; 
246 Mo. 1; Kirkpatrick v. Pease, 104 S. 
W. 651, 202 Mo. 471. 

Mont.—Torelle v. Templeman, 21 P. 
(2d) 60; Hurley y. O’Neill, 67 P. 626, 
26 Mont. 269. 


Neb.—Thuresson v. Seifert, 144 N. 
W. 777, 94 Neb. 823; Holloday v. Rich, 
137 N.W. 988, 92 Neb. 91 [aff 140 N. 
W. 794, 93 Neb. 491]; White v. Lip- 
pincott, 124 N.W. 83838, 86 Neb. 82; 
Morrison v. Gosnell, 121 N.W. 236, 84 
Neb. £75; Moore v. Moran, 89 N.W. 
629, 64 Neb. 84. 


Nev.—Moore v. De Bernardi, 213 P. 
1041, 220 P. 544, 47 Nev. 33. 


N.H.—Kidder y. Flanders, 61 A. 
73 N.H. 345; McCone v. Courser, 
15 A. 129, 64 N.H. 506; Patten v. 
Moore, 32 N.H. 382. 


N.J.—Den ex dem. Hance v. Mc- 
Knight, 11 N.J.Law 385; Burleigh v. 
Mactier, (Ch.) 108 A. 84; Saldutti v. 
Flynn, (Ch.) 65 A. 246, 72 N.J.Eq. 157; 
Leathwhite v. Bennet, (Ch.) 11 A. 
29; Wanner v. Sisson, 29 N.J.Eq. 141; 
Raritan Water-Power Co. v. Veghte, 
21 N.J.Eq. 463; Weller v. Rolason, 17 
N.J.Eq. 138. 


N.Y.—Farbro Corporation v. A. F. 
A. Realty Corporation, 184 N.E. 481, 
261 N.Y. 24; McLear v. Balmat, 186 
N.Y.S. 180, 194 App.Div. 827 [att 132 
N.E. 8838, 231 N.Y. 548, and leave to 
withdraw appeal gr 132 N.E. 904, 231 
N.Y. 599]; Newton v. Kruse, 147 N. 
Y.S. 1061, 161 App.Div. 811 [aff 109 N. 
WH. 118, 215 N.Y. 198]; People v. Wood- 
mudieee? VNeYase sees lo.. DD Div. 190% 
Fries v. New York, etc., R. Co., 68 
N.Y.S. 670, 57 App.Div. 577 [rev on 
other grounds 62 N.H. 358, 169 N.Y. 
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lessee, will take 


270, rearg den 62 N.E. 1095, 170 N.Y. 
572]; Schutt v. Large, 6 Barb. 373; 
Brice v. Brice, 5 Barb. 533; Myer v. 
Idlewood Ass’n, 146 N.Y.S. 469. 


N.D.—Vallely v. Grafton First Nat. 
Bank, 106 N.W. 127, 14 N.D. 580, 116 
AUNISaRa 00s go neinveAe NESemo clan neve 
River Valley Land, etc., Co. v. Smith, 
74 N.W. 194, 7 N.D. 236. 


Ohio.—Woodworth v. Banning, 183 
N.E. 298, 43 Ohio App. 451. 


Or.—Scott v. Lewis, 66 P. 299, 40 
Or. 37; Manaudas v. Mann, 37 P. 55, 
25,.Or, 159). 


Pa.—Gunther y. Atlantic Refining 
Com 2s A 58s) oid) ean 2oonmenecoplers 
Natural Gas Co. v. American Natural 
Gas Co., 82 A. 935, 233 Pa, 569+, Dutt 
v. McDonough, 25 A. 608, 155 Pa..10; 
Bricker v. Grover, 10 Phila. 91. 


Philippine.—Dominisag v. Mancil- 
la, 20 Philippine 248. 


Porto Rico.—Parés y. J. Reynes & 
o0., 2 Porto Rico Fed. 402; Blanco v. 
Hernandez, 18 Porto Rico 6884, 


R.I.—Westerly Sav. Bank v. Still- 
Man WME STL Col Wie AR Oise 6 val. 490s 


S.C.—Epps v. McCallum Realty Co., 
138 S.E. 29% 139 S.C. 481; Payne v. 
Melton, 48 S.B. 277, 69 Sic. 370; Har- 
din v. ‘Melton, 4 S.E. 805, 9 S.H. 423, 
28 S.C. 38; Massey v. Mellwain, 11 S. 
C.HNq. 421. See also Hughson vy. Man- 
deville, 4.S.C.Eq. 87 (holding that no- 
tice of a claim by a third person will 
not affect a purchaser for a valuable 
consideration, if the title purchased 
appears to be valid and there is no 
good reason to suppose the adverse 
claim well founded). 


Tenn.—Frankfort Land Co. v. 
Hughett, 191 Sow. 530, 137 Tenn. 32: 


Tex.—Dorn v. Dunham, 24 Tex. 366; 
Kelly v. Blakeney, (Commn. App.) 213 
S.W. 651 [rev (Civ.App.) 172 S.W. 
770]; Anderson v. Barnwell, (Civ. 
App.) 52 S.W.(2d) 96; First State 
Bank in Caldwell v. Stubbs, (Civ. App.) 
48 S.W.(2d) 446; Phipps v. Fuqua, 
(Civ.App.) 32 S.W.(2d) 660; Stuart v. 
HK. M. Goodwin, Inc., (Civ.App.) 25 S. 
W.(2d) 166; Palacios v. Hernandez, 
(Civ.App.) 277% SW. 7143. Davis Vv. 
Aydelott, (Civ.App.) 238 S.W. 1011; 
McLemore v. Bickerstaff, (Civ.App.) 
179 S.W. pee Gosch y. Vrana, (Civ. 
App.) 167 S.W. 757; Arlington Heights 
Realty Co. v. Citizens’ Ry. & Light Co., 
(Civ.App.) 160 S.W. 1109; Clayton v. 
Phillipp, (Civ.App.) 159 S-W. 117; 
Gibbs v. Eastham, (Civ.App.) 143 S.W. 
323; Anderson v. Delta Nat. Bank, 
(Civ.App.) 129 S.W. 632, 62 Tex.Civ. 
App. §&; Applegate v. Kilgore, (Civ. 
App.) 91 S.W. 238; Diffie v. Thompson, 
(Civ.App.) 90 S.W. 193; Marlin vy. Kos- 
moroski, 60 S.W. 788, 25 Tex.Civ.App. 
335; Bullock v. Sprowls, (Civ.App.) 
54 S.W. 657 [aff 54 S.W. 661, 93 Tex. 
188, (77 Am.S.R. 849, 47 L.R.A. 326]; 
Regan v. Milby, 50 S.W. 587, 21 Tex. 
Civ.App. 21; Richerson v. Moody, 42 
S.W. 317, 17 Tex.Civ.App. 67; Mauld- 
ing v.: Coffin, 25 S.W. 480, 6 Tex.Civ. 
App. 416. 


Utah.—Ayres v. Jack, 26 P. 300, 7 
Utah 249. 


Vt.—McLean v. Windham Light & 
Lumber Co., 81 A. 6138, 85 Vt. 167. 


Wash.—Snohomish Land Co. v. Ha- 


i 


[§§ 1038-1939 


however created.?1 


Notice of instrument which creates no equity in 
the land has been held not to prevent a subsequent 
purchaser from being a bona fide purchaser.?? 


[§ 1039] (2) Of Prior Sale or Conveyance.” 
purchaser of land with notice of a prior sale is not 


A 


gle, 135 BP. 487, 75 Wash. 699; Bro- 
dack v. Morsbach, 80 P. 275, 38 Wash. 
72; Van De Vanter v. Flaherty, 79 P. 
794, 37 Wash. 218; Bigelow v. Brewer, 
70 BP. 129, 29 Wash..670. 


W.Va.—George v. Crim, 66 S.H. 526, 


66 W.Va. 421; Parker v. Brast, 32 5 
EH. 269, 45 W.Va. 399; Kyger v. De- 
pue, 6 W.Va. 288. 


Wis.—Topping v. Parish, 71 N.W. 
367, 96 Wis. 378; Brown v. Peck, 2 
Walls 92:6 lore 

Eng.—Trinidad Asphalte Co. v. Co- 
ryet, [1896] SAC.) 5875-15 Letekepe 
N.S. 108; Wilkinson v. Castle, L.R. 5 
Ch. 34; Dunbar v. Tredennick, 2 Ball 
& B. 317; Eyre v. Dolphin, 2 Ball & 
B. 290, 12 Rev.Rep. 94; Palmer v. 
Wheeler, 2 Ball & B. 30, 12 Rev.Rep. 
60; Addis v. Campbell, 4 Beav. 401, 49 
Reprint 394; Wise v. Wise, 2 J.&L. 
403; Smith v. Phillips, 1 Keen 694, 15 
Eng.Ch. 694, 48 Reprint 474; Hurst 
yo_Hurst, 22: LJ.Ch. 5338; cb jWikshysivep: 
105; Flood v. Pritchard, 40 L.T.Rep. 
N.S. 873; Finch v. Newnham, 2 Vern. 
Ch. 216, 23 Reprint 741; Walley v. 
Walley, 1 Vern.Ch. 484, 23 Reprint 
609; Brydges v. Chandos, 2 Ves.Jr. 
417, 30 Reprint 702; Brook v. Bulke- 
ley, 2 Ves. 498, 28 Reprint 319. 


Seeks ge oben v. Edwards, 16 B.C. 


[a] Immaterial that purchaser 
was led on.—Where prospective pur- 
chaser had notice of equitable inter- 
est to land in controversy, it is im- 
material that he was led on and urg- 
ed to consummate deal. Palacios v. 
picenandes, (Tex.Civ.App.) 277 S.W. 
714. 


20. Maples v. Medlin, 5 N.C. 219, 3 
Am.D. 687. 


21. Rittenhouse v. Swango, 97 S.W. 
743, 30 Ky.L. 145; Dawson v. Western 
Maryland R. Co., 68 A. 301, 107 Md. 
70, 126 Am.S.R. 337, 14 L.R.A.N.S. 
809, 15 Ann.Cas. 678; Newbold v. Pea- 
body Heights Co., 17 A. 372, 70 Md. 
493, 3 L.R.A. 579; Wahl v. Stoy, 66 A. 
176, 72 N.J.Eq. 607; Tulk v. ‘Moxhay, 
I Hall & "£) 105, 47 (Reprint “134552 
ee 774, 22 Hng.Ch. 774, 41 Reprint 


22. See cases infra this note. 


{a] Thus (1) notice of an instru- 
ment authorizing an attorney to bring 
suit to recover land and providing 
for conveyance to him for his services 
of half of the land if it was recovered 
has been held not to affect the title 
of one purchasing the land after the 
institution of a suit by the attorney 
(Browne v. King, 235 S.W. 522, 111 
Tex. 330) lati .(Civ.App.) 9196: sSae 
884]), (2) but the rule is otherwise 
where the instrument shows on its 
face that it was an executed convey- 
ance (Broadway v. Stone, (Tex. 
Commn.App.) 15 S.W.(2d) 230 [mod 
(Civ.App.) 6 S.W.(2d) 197, and reh 
den (Commn.App.) 17 S.W.(2d) 36]). 


23. Rights and liabilities between 
parties to contract and third persons 
generally see supra §§ 819-904. 


Effect of notice of void, defective, 
or unenforceable conveyance or pro- 
ceeding see infra § 1044. 


Purchaser with notice from bona 
fide purchaser see infra §§ 1045, 1046. 


For later cases, developments and changes in the law see Annotations, same title and section numper. 


~~ 


§§ 1039-1040] 


entitled to protection as a bona fide purchaser ;** 
and the same is true of a purchaser with notice of 
a prior conveyance?® or exchange?® of the land. 


24. Ala.—Alexander v. Goetz, 37 
So. 630, 141 Ala. 560. 


Ark.—Broderick v. McRae Box Co., 
210 S.W. 935, 1388 Ark. 215. 


Cal.—Hilton vy. Young, 14 P. 684, 
73 Cal. 196; Ducton v. Warschauer, 
21 Cal. 609, 82 Am.D. 765; Bone v. 
Dwyer, 265 P. 292, 89 Cai.App. 535; 
Laughton v. McDonald, 215 P. 707, 61 
Cal.App. 678. 


Del.—Jones v. Carpenter, 117 A. 559, 
13 Del.Ch. 172. 


Fla.—Williams v. Neeld-Gordon Co., 
97.So. 315,.86 Pla. 59. 


Ga.—Todd v. Lewis, 149 S.E. 562, 
169 Ga. 1; Elrod v. Bagley, 115 S.E. 
3, 154 Ga. 670; Jordan v. Rhodes, 24 
Ga. 478. 


Idaho.—Froman y. Madden, 
894, 13 Idaho 138. 


Iil.—Garlick v. Imgruet, 172 N.E. 
164, 340 Ill. 136; Smith v. Smith, 172 
N.E. 32, 340 Ill. 34; Broderick v. Dris- 
coll, 183 N.E. 724, 301 Ill. 174; Dart v. 
Hercules, 57 Ill). 446. 


Ind.—Emmons v. Harding, 70 N.E. 
142, 162 Ind. 154, 1 Ann.Cas. 864. 


Ky.—Whittaker v. Farmers’ Nat. 
Bank of Somerset, 36 S.W.(2d) 18, 237 
Ky. 596; Hazard ‘Coal Corp. v. Getaz, 
29 S.W. (2d) Oss, 2os LoVe Sal we CArr Ve 
Melone, 13 S.W.(2d) 1031, 227 Ky. 719; 
Benjamin vy. Dinwiddie, 10 S.W.(2d) 
620, 226 Ky. 106; Speiss v. Martin, 232 
Scie, 6.5, = 192 Key, 210s Thomas wv. 
Haly Coal Co., 225 S.W. 1053, 189 Ky. 
698; Asher v. Tennis Coal Co., 118 
S.W. 955; Acree v. Rozzell, 108 S.W. 
846, 32 Ky.L. 1342; Hogg v. Frazier, 
70 S.W. 291, 24 Ky.L. 930. 

Me.—Handy v. Rice, 57 A. 847, 98 
Me. 504. 


Mass.—Connihan v. Thompson, 111 
Mass. 270. 


Mich.—Hains v. Hains, 37 N.W. 563, 
69 Mich. 581; Ryerson v. Eldred, 18 
Mich. 12. 


Minn.—Ritchie v. Jennings, 233 N. 
W. 20, 181 Minn. 458; Ballard v. An- 
cent, 103 N.W. 900, 902, 95 Minn. 

Mo.—Gibson vy. Lair, 37 Mo. 188. 

Neb.—Smoke v. Pope, 229 N.W. 330, 
119 Neb. 432; Holloday v. Rich, 137 
N.W. 998, 92 Neb. 91 [aff 140 N.W. 
794, 93 Neb. 491]; Barney v. Chamber- 
lain, 124 N.W. 482, 85.Neb. 785. 


N.H.—Green v. Merrill, 79 A. 22, 
76 N.H. 50. 

N.J.—Weidenbaum v. Raphael, 90 A. 
683, 83 N.J.Eq. 17; Smith v. Um- 
stead, (Ch.) 65 A. 442, 

N.M.—Jasper v. Wilson, 94 P. 951, 
14 N.M. 482, 23 L.R.A.N.S. 982: 


imei eee v. La Fontain, 51 Barb. 


88 P: 


ee Pee v. Dellinger, 75 N.C. 
300. 

N.D.—Buchholz v. Leadbetter, 92 
N.W. 830, 11 N.D. 4738. 

Okl.—Wilson v. Bombeck, 134 P. 
382, 38 Okl. 498. 

Or.—Bloech v. Hyland Homes Co., 
2042P.) 318, .128-Or. 292: 


Tex.—First State Bank in Caldwell 
v. Stubbs, (Civ.App.) 48 S.W.(2d) 446; 
Sonnenberg v. Hajek, (Civ.App.) 233 
S.W. 563. 

Va.—Cummins v. Beavers, 48 S.E. 
$91,103 Va. 230; 106°Am.S.R. 881, 1 
Ann.Cas,. 986. 


Wash.—Brodack v. Morsbach, 80 P. 
275, 38 Wash. 72. 
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Civ.App. 44; 
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W.Va.—Casto v. Cook, 112 S.E. 5038, 
91 W.Va. 209; Pardee v. C. Crane & 
Co., 82 S.E. 340, 74 W.Va. 359; Reel v. 
Reel, 52 S.E. 1023, 59 W.Va. 106; Clark 
v. Gordon, 14 S.E. 255, 35 W.Va. 735. 


fa] Although prior purchaser is 
in default so that his vendor would 
be entitled to declare a forfeiture of 
the contract, at his option, it is of no 
avail to the subsequent purchaser, 
the vendor having the sole right to 
exercise such option. Dart v. Her- 
cules, 57 Ill. 446. 

Rights and liabilities of purchasers 
with notice of prior sale or convey- 
ance see supra §§ 827, 828. 


25. Ark.—Brown v. Hanauer, 3 S. 
W. 27, 48 Ark. 277; Bird v. Janes, 37 
Arado. 


Cal.—Boicelli v. 224 P. 


777, 65 Cal.App. 601. 

Ill.— Decatur Coal Co. v. Clokey, 163 
N.E. 702, 332 (11. 253; Struve v. Tatge, 
120 N.E. 549, 285 i. 103; Hewitt v. 
Clark, 91 Tl. 605; Glover v. Fisher, 
11 Ill. 666. 

Se ee eon v. Finney, 22 Ind. 

Iowa.—Callanan v. Merrill, 46 N.W. 
753, 81 Iowa 73; Baldwin v. Lowe, 22 
Iowa 367; Blain v. Stewart, 2 Iowa 
378; Miller y. Chittenden, 2 Iowa 315. 

La.—Wheeler v. McBain, 9 So. 495, 
43 La.Ann. §59. 

Me.—Cross v. Bean, 21 A. 752, 83 
Me. 61. 

Mich. . Millar & Co. v. Olney, 
37 N.W. 558, 69 Mich. 560. 


Miss.—Sanford Vv. Eastabutchie 
Lumber Co., 36 So. 10, 83 Miss. 478. 


Mo.—Maybee v. Moore, 2 S.W. 471, 
90 Mo. 340; Hagman v. Shaffner, 88 
Mo. 24. 


Neb.—Dundee Realty Co. v. Leavitt, 
127 N.W. 1057, 87 Neb. 711, 30 L.R.A. 
N.S. 389; Adams v. Thompson, 44 N. 
W. 74, 28 Neb. 53; Whitehorn vy. Cranz, 
30 N.W. 406, 20 Neb. 392. 


Japs Holmes v. Stout, 10 N.J.Eq. 
N.Y.—Townsend v. Bissell, 
297, 6 Thomps.&C. 565. 


Or.—Kollock v. Bennett, ee P. 940, 
53 Or. 395, 133 Am.S.R. 840 


Tex.—Cunningham & rere eee 
v. Buckingham, 111 S.W. 766, 50 Tex. 
Masterson yv. Harris, 83 
S.W. 428, 37 Tex.Civ.App. 145. 

Vt.—Smithiv.. Hall, 28 Vt. 364. 

WY Via. Cox Ve Cox "5: W.Va. 835. 

Wis.—Lundgreen v. Stratton, 41 N. 
W. 1012, 73 Wis! 659; Gilbert v. Jess, 
31 Wis. 110; School Dist. No. 3° v. 
Macloon, 4 Wis. 79. 


Rights and liabilities of purchasers 
with notice of prior sale or convey- 
ance see supra §§ 827, 828. 


26. Scott v. Marlin, 60 S.W. 969, 
25 Tex.Civ.App. 353: 


27. Cross references: 


Effect of: 

Actual notice of prior unrecorded 
mortgage see Mortgages § 537. 
Failure to record deed as between 
parties thereto see Deeds § 185. 
Unacknowledged instrument as to 

third persons with notice see Ac- 
knowledgments §§ 8, 
Priorities between assignee of mort- 
gage and subsequent purchaser see 
Mortgages § 708. 


Giannini, 


4 Hun 
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though changed by statutory provisions in some 
jurisdictions,?® the general rule is that one purchas- 
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Al- 


Rights and liabilities as between 
grantee of reversion and tenant see 
Landlord and Tenant § 544. 


28. See statutory provisions; 
cases infra this note. 


[a] In Leouisiana (1) under a stat- 
ute making an unrecorded contract 
affecting immovable property void ex- 
cept as between the parties thereto, it 
has been held that, in the absence of 
fraud (Gonsoulin v. Sparrow, 90 So. 
528, 150 La. 103 [holding that the 
mere knowledge of the want of right 
on the part of the record owner to sell 
does not constitute such fraud as cuts 
down everything]; Maier v. Phillips, 
7 La.A. (Orleans) 334 [holding that 
mere knowledge of the unrecorded 
deed does not constitute a badge of 
fraud]), (2) a subsequent purchaser 
may be a bona fide purchaser, al- 
though knowing of a prior unrecorded 
conveyance (Westwego Canal & Ter- 
minal Co. v. Pizanie, 142 So. 691, 174 
La. 1068; Howard v. Coyle, 111 So. 
697, 163 La. 257; Soniat v. Whitmer, 
74 So. 916, 141 La. 235; Schneidau v. 
New Orleans Land Co., 61 So. 225, 132 
La. 264; Sorrel v. Hardy, 54 So. 122, 
127 La. 843; Maier v. Phillips, 7 La.A. 
(Orleans) 334; (George v. Manhattan 
Land & Fruit Co., 51 F.(2d) 28), (38) 
especially where such prior deed does 
not convey the land but was merely 
intended to do so (Nichols v. Bell & 
Rachal, 2 La.App. 16), (4) as a third 
person’s knowledge regarding real 
estate dehors the public records is 
not equivalent to registry (Prater v. 
Porter, 145 So. 675, 176 La. 324; Dal- 
bey v. "Continental ‘Supply Cos 115 So. 
807, 165 La. 636; Nilson v. Brinker- 
hoft, 83 So. 902, 146 La. 697; Haas v. 
Fontenot, 61 So. 831, 1382 La. 812: Sor- 
rel v. Hardy; 54 So:.122, 127 La. 8435 
Burdeau v. Dorsey, 7 La.A. (Orleans) 
354), (5) and the conveyance records 
are the only things to which one deal- 
ing with real estate needs to look 
(Coyle v. Allen, 168 La. 504, 122 So. 
596; Loranger v. Citizens’ Nat. Bank 
of Hammond, 111 So. 418, 162 La. 1054; 
Baird v. Atlas Oil Co., 84 So. 366, 146 
La. 1091), (6) although prior thereto 
it was held that notice brought to a 
party supplies the place of registry 
(Smith y. Lambeth’s Ex’r, 15 La.Ann. 
566; Splane v. Mitcheltree, 2 La.Ann. 
265; Millaudon v. Sylvestre & Son, 8 
La. 262; Bell v. Haw, 8 Mart.N.S. 243). 


[b] In North Carolina (1) under 
Recording Act (L. [1885] c 147 § l 
[Revisal (1905) § 989]) it has been 
held that no notice, however full, ex- 
plicit, and formal, can supply the 
place of registration (McClure v. 
Crow, 146 S.E. 713, 196 N.C. 657; Sav- 
ings Bank & Trust Co. v. Brock, 144 
S.E. 365, 196 N.C. 24; County Sav. 
Bank of Abbeville, S.C., v. Tolbert, 
133 S.E. 558, 192 N.C. 126; Wimes v. 
Hufham, 116 S.H. 402, 185 N.C. 178; 
Dye v. Morrison, 107 S.E. 138, 181 
N.C. 309; Lanier v. John L. Roper 
Lumber Co., 98 S.B. 593, 177 N.C. 200; 
Newbern Cotton Oil & Fertilizer Co. 
Vv. sluane;) 91- SE. 963, 173 N.C) 182: 
Allen v. Roanoke R. & Lumber Co., 88 
S.B. 492, 171 N.C. 339; Moore v. John- 
son, 78 S.E. 158, 162 N.C. 266; Burwell 
v. Chapman, 74 S.E. 635, 159 N.C. 209; 
Wood v. Lewey, 69 S.E. 268, 153 N.C. 
401; Harris v. Dudley Lumber Co., 61 
S.E. 604, 147 N.C. 631; Tremaine v. 
Williams, 56 S.E. 694, 144 N.C. 114; 
Wood v. Tinsley, 51 S.H. 59, 188 N.C. 
507; Collins v. Davis, 43 S.E. 579, 132 
N.C. 106; Blalock v. Strain, 29 S.B. 
408, 122 N.C. 283; Patterson v. Mills, 
28 S.E. 368, 121 N.C. 258; Maddox v. 
Arp, 19 S.E. 665, 114 N.C. 585; Wal- 
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ing land, or an interest therein, with notice of a prior 
unrecorded conveyance, is not a bona fide purchas- | is 
er,”® and it is immaterial that the junior deed was re- 
Actual notice of a transfer of land 


corded first.2° 


lace v.. Cohen, 15. S.H:, 892, 111 N.C. 
103; Hinton v. Leigh, 8 S.B. 890, 102 
N.C. 28; Granville Lumber Co, v. At- 
kinson, 234 F. 424), (2) and, in the ab- 
sence of fraud (Buchanan v. Clark, 
80 S.E. 424, 164 N.C. 56; Austin v. 
Staten, 36 S.E. 338, 126 N.C. 789 [hold- 
ing that taking a deed with notice is 
not evidence of fraud, and that there 
must be an actual intent to defraud 
as where the consideration is grossly 
inadequate]), (3) actual notice of a 
prior unregistered deed cannot af- 
fect the rights of a subsequent pur- 
chaser whose deed is duly recorded 
(Newbern Cotton Oil & Fertilizer Co. 
Virane, (91S. Ei 9535 U7 N.Co 1845 
Wood v. Lewey, 69 S.E. 268, 153 N.C. 
401; Wood v. Tinsley, 51 S.E. 59, 138 
N.C. 507; Austin v. Staten, 36 S.E. 
338, 126 N.C. 789; Maddox v. Arp, 19 
S.E. 665, 114 N.C. 585), (4) although 
prior to such statute an unrecorded 
conveyance of land was held good as 
against a subsequent purchaser with 
notice (McCain v. Hill, 37 N.C. 176). 


29. Ala.—Alexander v. Fountain, 
70 So. 669, 195 Ala. 3; Tutwiler v. 
Montgomery, 73 Ala. 263; Ohio L. 
Ins., etc., Co. v. Ledyard, 8 Ala. 866. 

Alaska.—Crossly v. Campion Min. 
Co., 1 Alaska 391. 

Ark.—Weaver-Dowdy Co. 
tin, 127 S.W. 705, 94 Ark. 508. 

Cal.—Beattie v. Crewdson, 57 P. 463, 
124 Cal. 577; Galland v. Jackman, 85 
Am.D. 172, 26 Cal. 79: 

Colo.—Cole v. Welch, 199 P. 487, 70 
Colo. 203; Brinker v. Malloy, 125 P. 
507, 538 Colo. 186; Hallett v. Alexan- 
der, 114 P. 490, 50 Colo. 37, 34 L.R.A 
N.S. 328, Ann.Cas.1912B 1277; Mul- 
ford v. Rowland, 100 P. 603, 45 Colo. 
172; Hutchinson v. Hutchinson, 26 P. 
814, 16 Colo. 349. 


Conn.—Andretta v. Fox New Eng- 
land Theatres, 155 A. 848, 113 Conn. 
476; Hamilton v. Nutt, 34 Conn. 501; 
Wheaton v. Dyer, 15 Conn. 307. 

Ga.—Dix y. Wilkinson, 99 S.E. 437, 
149 Ga. 103; Burkhalter v. Ector, 25 
Gar 55: 

Ill.—Bayles v. Young, 
Ross v. Hole, 27 Ill. 104; 
Kelly, 74 Am.D. 169, 22 Ill. 609; 
pert v. Mark, 15 Ill. 540. 

Ind.—Ellison y. Branstrator, 54 N. 
BE. 483, 153 Ind. 146; Maxwell v. 
Brooks, 54 Ind. 98. 

Iowa.—Davis v. Nolan, 49 Iowa 683; 
Brady v. Otis, 40 Iowa 97; Wilson v. 
Holcomb, 13 Iowa 110; Dussaume v. 


v. Mar- 


Blea kena 
Morrison vy. 
Ru- 


Burnett, 5 Iowa 95; MHarnison v. 
Kramer, 3 Iowa 543. 

Kan.—Mitchell v. ayy 14, BP. 497, 
ST kan. oo, 1 Am.S:R. 231. 


Ky.—Hurley v. eae 260 S.W. 
16, 202 Ky. 452; Sowards’ Guardian v. 
Ratliff, 153 S.W. 29, 152 Ky. 105; Rat- 
liff v. Sowards’ Guardian, 153 S.W. 
25, 152 Ky. 97; Dozier v. Barnett, 13 
Bush 457; Hawards v. Brinker, 9 Dana 
69; Morton y. Robards, 4 Dana 258; 
Campbell v. Moseby, Litt.Sel.Cas. 358; 
Fletcher v. Harl, 3 Ky.L. 335. 

Me.—Lavoie v. ity of Auburn, 148 
A. 143, 128 Me. 412 

Md.—In re Deitieh’s state, 3 Am. 
Reet sent ee. Mas 2/2. 


Mass.—Hughes v. Williams, 118 N. 
BH. 914, 229 Mass. 467; Adams v. Cud- 


dy, 25 Am.D. 330, 13 Pick. 460; Nor- 
cross vy. ey eet 2 Mass. 506. 
Mich.—Farwell v. Halladay, 79 N. 


W. 632, 120 Mich. 402; Dennis v. Den- 
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nis, 78 N.W. 338, 119 Mich. 380; Oliver 
v. Sanborn, 27 N.W. 527, 60 Mich. .346; 
Shotwell v. Harrison, 30 Mich. 179; 
Hosley v. Holmes, 27 Mich. 416; 
Farmers’, etc., Bank v. Bronson, 14 
Mich. 361. 


Miss.—Dixon & Starkey v. Doe ex 
dem. Lacoste, 9 Miss. 70. 


Mo.—Benn v. Pritchett, 63 S.W. 
1108, 163 Mo. 560; Hoge v. Hubb, 7 
S.W. 443, 94 Mo. 489; Johnson v. 
Shortridge, 6 S.W. 64, 93 Mo. 227; 
Keen v. Schnedler, 2 S.W. 312, 92 Mo. 
516; Pike v. Martindale, 1 S.W. 858, 
91 Mo. 268; Draver v. Bryson, 57 Am. 
D. 257, 17 Mo. 71 [aff 69 Am.D. 483, 
26 Mo. 108]. 


Mont.—Wetzstein v. Largey, 70 P. 
717, 27 Mont. 212. 
Neb.—Dundee Realty Co. v. Leavitt, 


127 N.W. 1057, 87 Neb. 711, 30 L.R.A. 
N.S. 389. 


Nev.—Moore vy. De Bernardi, 220 P. 
544, 213 P. 1041, 47 Nev. 33. 


N.H.—Rogers v. Jones, 8 N.H. 264. 


N.J.—Staffordville Gravel Co. v. 
Newell, 19 A. 209, 58 N:J.Law 412; 
Holmes v. Stout, 10 N.J.Eq. 419. 


N.Y.—Brown v. Volkening, 64 N.Y. 
U6; N2Northrupecvis Coon. 1 138 Noyas. 
1044, 154 Apn.Div. 387; Dunn v. 
Dunn, 136) Ney. S.. 282) al bile Appebive 
800; Reed v. Barkley, 205 N:Y.S. 803, 
123 Mise. 635; Haywood v. Shaw, 16 
How.Pr. 119. 


Okl.—Thompson v. Wilkinson, 148 
12g, BUC One Ba ats Uy, 


Or.—Belt vy. Matson, 252 P. 80, 120 
OresLss 


Pa,.—Detwiler v. Coldren, 101 Pa.Su- 
per. 189. 


Porto Rico.—Abella vy. Autunano, 14 
Porto Rico 485. 

S.C.—Carrigan v. Byrd, 23 S.C. 89; 
Knotts v. Geiger, 38 S.C.L. 32; Fowke 
ve Woodward, 17 S:C:bq. 233.3) .Cabi- 
ness v. Mahon, LMS OI fo Baris "Tart v. 
Crawford, 6 S.C.Eq, 265, 479. 


.W. 676, 
53 S.D. 594: Betts Vv. Letcher, 46 N. 


W. 193, 1 S.D. 182. 


Penne REeNeeEd v. Neely, 2 Sneed 


Tex.—Pearce v. Jackson, 61 Trex. 
642; Ponton v. Ballard, 24 Tex. 619; 
Parks v. Worthington, (Civ.App.) 104 
S.W. 921 [aff 109 S.W. 909, 101 Tex. 
505]; Whitaker v. Farris, 101 S.W. 
456, 45 Tex.Civ.App. 378; Moore v. 


Ingram & Chambers, 2 Tex.Unrep. 
Cas. 260. 


Utah.—Gappmayer v. Wilkenson, 
17” P63, 53 Utah 236, 

Vt.—Passumpsic Sav. Bank Vv. 
Buck, 44. An, 93) ail Ge OO swe Lo. 


Murray, 56 Vt. 177; 
Vt. 364. 


Va.—White v. Lee, 132 S.B. 307, 144 


Smith v. Hall, 2 


Va. 528; Guerrant v. Anderson, 4 
Rand. (25 Va.) 208; Roberts v. Stan- 
pos 2 Munf. (16 Va.) LZ9 >) Amp? 
W.Va. seers 111 
S.E. 598, 90 W.Va. 598 
Wis.—Pricket v. sree: 42 N.W. 


256, 74 Wis. 199. 


B.C.—Chapman y. Edwards, 16 B. 
C. 334. 

Ont.—MacLennan vy. Foucault, 
Ont.W.R. 659. 

[a] Prior conveyance must be ex- 
isting one.—‘T’o destroy the title ac- 
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is as effective as against a subsequent purchaser as 
registration of the instrument which effects the 
transfer,*! and it is deemed an act of fraud in him 


quired by prior registry, it is neces- 
s°ry that a narty should have notice 
of a prior subsisting outstanding title. 
It is not enough that he has notice 
that a prior deed has been executed, 
if the notice conveys also the informa- 
tion that the title is not in existence.” 
Holmes v. Stout, 10 N.J.Eq. 419, 425. 


Duty of one having notice of unre- 
corded deed see supra § 


What notice sufficient see supra § 
937s 

30. U.S.—Mansfield v. Excelsior 
Refinery Co., 10 S.Ct. 825.135 U.S. 326, 
34 L.Ed. 162; Miller v. Merine, 43 F. 
261; Goodenough v. Warren, 10 F.Cas. 
No. 5,534, 5 Sawy. 494. 


Ill.—Dickenson v. Breeden. 30 Ill. 
279; Doe ex dem. McConnel v. Reed, 38 
AmD. 1245. 50.11%, 


Ind.—Ricks v. Doe ex dem. Wright, 
2 Blackf. 346. 


Iowa.—Gardner v. Barly, 34 N.W. 
311, 72 Towa 518. 


Md.—U. S. Insurance Co. v. Shriver, 
3 Md.Ch. 381. 


Mich.—Dennis v. Dennis, 78 N.W. 
333, 119 Mich. 380; Munroe vy. East- 
man, 31 Mich. 283. 


sree ai boane v. Holmes, 51 Miss. 

Mo.—Maupin v. Emmons, 
304. 

N.Y.—Dunn vy. Dunn, 136 N.Y.S. 282, 
151 App.Div. 800; Jackson v. Leék, 19 
Wend. 339; Jackson v. Page, 4 Wend. 
585; Jackson vy. Elston, 12 Johns. 452; 
Jackson v. West, 10 Johns. 466; Jack- 
son v. Burgott, 10 Johns. 457, 6 Am.D. 
3849; Jackson v. Sharp, 6 Am.D. 267, 
9 Johns. 163; Jackson v. Given, 5 Am. 
D. 328, 8 Johns. 137. 

Ohio.—Cunningham’s 
Buckingham, 1 Ohio 264. 

Or.—Musgrove v. Bonser, 20 Am.R. 
W360. Oso ld. 


S.C.—McFall v. Sherrard, 16 S.C.L. 


47 Mo. 


Lessee v. 


oe Warnock y. Wightman, 3 S.C.L. 
o 
S.D. Bamber, 221 N.W. 


676, 53 S.D. 594 

Vt.—Corliss v. Corliss, 8 Vt. 373; 
Brackett v. Wait, 6 Vt. 411; Stewart 
v. Thompson, 3 Vt. 255; Morris ex 
dem. Ludlow v. Gill, 1 Am.D. 694, 1 D. 


Chipm. 49. 
okt eae Re v. Core, 2 W.Va. 
31. U.S.—Stanley v. Schwalby, 16 


S.Ct. 754, 162 U.S. 255, 40 L.Ed. 960; 
Shulthis v. McDougal, 170 F. 529, 95 
CC. A. 615? Pfaff 162 ER. Salis sissies 
Young Men’s Assoc., 14 F.Cas.No. 7,- 
si1, 1 Woods 386. 


Ala.—Alexander v. Fountain, 70 So. 
669, 195 Ala. 3; Gamble v. Black War- 
rior Coal Co., 55 So. 190, 172 Ala. 669; 
Rankin Mfg. "Co. v. Bishop, 34 So. 991, 
137 Ala. 271; Ohio L. Ins., ete., Co. v. 
Ledyard, 8 Ala. 866. 


Colo.—Cole_ v. Welch, 199 P. 487, 
70 Colo. 203; Mulford v. Rowland, 100 
FP. 603, 45 Colo. 172; Jerome v. Car- 
ve Nat. Bank, 43 P. 215, 22 Colo. 


y.—Hunt v. Nance, 92 S.W. 6, 122 
Ke v 374, 28 Ky.L. 1188; Denton _v. 
Cumberland Tel., ete, Co., 96 Sow. 
1112, 29. Ky.D: 1218. 


Me.—Rollins y. Blackden, 58 A. 69, 
99 Me. 21. 


(abissio da dnter v. Stewart, 38 So. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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to take a second -deed under such circumstances.?? 
This rule is, of course, subject to exception where the 
purchaser shows affirmatively that his grantor pur- 
chased in good faith and for a valuable considera- 


tion.?3 


[§ 1041} (4) Of Lien or Encumbrance.?4 
chaser of land with notice of a lien or encumbrance 
on the land,*° such as a mortgage?® or a trust deed,3? 


is not a bona fide purchaser. 


[§ 1042] (5) Of Fraud, Duress, Undue Influence, 
A purchaser of land, or of an interest 
therein, with knowledge that the deed of his grantor 
was obtained either by fraud,?* duress,?® undue in- 


or Mistake. 


Mo.—Gross v. Watts, 104 S.W. 30, 
206 Mo. 373, 121 Am.S.R. 662; Benn 
v. Pritchett, 63 S.W. 1103, 163 Mo. 560. 

Neb.—Mulligan v. Snavely, 223 N.W. 
8, 117 Neb. 765. 

Pe ee ree v. Stout, 10 N.J.Eq. 

N.D.—Doran v. Dazey, 64 N.W. 1023, 
SN. D167, 57 Am.S;R.550: 

S.Cc.—Moyle v. Campbell, 119 S.E. 
186, 126 S.C. 180; McGhee v. Wells, 35 
S.B. 529, 57 S.C, 280, 76 Am:S.R. 567. 

Wis.—Pricket v. Muck, 42 N.W. 256, 
74 Wis. 199. 

22. Hamilton v. Nutt, 34 Conn. 501; 
Wheaton v. Dyer, 15 Conn. 307; Dix v. 
Wilkinson, 99 S.E. 437, 149 Ga. 103; 
Rupert v. Mark, 15 J11. 540; Holmes vy. 
Stout, 10 N.J.Eq. 419. 

33. See infra § 1045. 

34. Right of vendor to lien as 
against subpurchaser see infra § 1138. 

35. Ala.—Michie v. Nebrig, 134 So. 
665, 223 Ala. 175. 

Ark.—Weaver-Dowdy Co. v. Martin, 
127 S.W. 705, 94 Ark. 503; Watkins v. 
Wassell, 15 Ark. 73. 

Cal.—Madera Canal & Irrigation 
Co. v. K. Arakelian, Inc., 284 P. 971, 
103 Cal.App. 592. ge 

Conn.—Peck v. Brush, 98 A. 561, 
Conn. 651; New York, N. H. & H. R. 
Co. v. Russell, 78 A. 324, 83 Conn. 581. 

Fla.—Brownlow v. W. T. Harrison, 
135 So. 848, 102 Pla. 446. 

Ga.—Gibbs v. Land, 71 S.E. 136, 186 
Ga. 261; Colquitt v. Simpson, 72 Ga. 
501. 

Tll.—Simpson v. Wrate, 169 N.E. 324, 
337 Ill. 520. 

Ind.—Forsythe v. Brandenburg, 57 
N.E. 247, 154 Ind. 588; Ingalls v. By- 
ers, 94 Ind. 134. 


Jowa.—Burgess v. Magarian, 243 N. 
W. 356, 214 Iowa 694. 


Ky.—Combs v. Miller, 149 S.W. 906, 
149 Mee 546; Lowe v. Maynard, 115 
S.W. 214. 

Md.—King v. Prospect Point Fish- 
ing Club, 94 A. 780, 126 Md. 213; 
Maryland, ete., Coal, etc., Co. v. Win- 
gert, 8 Gill 170. 


Mich.—E. B. Millar & Co. v. Olney, 
37 N.W. 558, 69 Mich. 560. 


Neb.—Michigan Trust Co. v. Red 
Cloud, 3 Neb. (Unoff.) 722, 92 N.W. 
900 [rev 96 N.W. 140, 98 N.W. 413, 69 
Neb. 585]. 

N.Y.—Mead v. Jenkins, 95 N.Y. 31 
[aff 27 Hun 570, and mod 29 Hun 253]; 
Fabbri v. Meyer, 155 N.Y.S. 502, 169 
App.Div. 588; Liberty Bank of Buf- 
falo v. High Park Development Co., 
236 N.Y.S. 194, 134 Misc. 733 Laff 234 
N.Y.S. 832, 227 App.Div. 647]; Haring 
vy. Murphy, 113 N.Y.S. 452, 60 Misc. 
374. 


N.C.—Ghormly v. Sherrill, 66 N.C. 
527. 
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fluence,*° or mistake,*! or with knowledge of a mis- 
take in a prior conveyance,*? will not be protected 
as a bona fide purchaser. 


[§ 1043] (6) Of Lack of Consideration. A person 


purchasing property for a nominal or grossly in- 


A pur- 


Okl.—Rector vy. Wildrick, 158 P. 610, 
59 Okl. 172. 


Tex.—Taylor v. Turner, (Civ.App.) 
230 S.W. 1031; Hays v. Morris, (Civ. 
App.) 204 S.W. 672. 


Va.—St. Clair v. Edgewood Water 
Works Co., 144 S.E. 452, 151 Va. 274. 


W.Va.—Bassett vy. Streight, 88 S.E. 
848, 78 W.Va. 262: George v. Crim, 
66-S-H. 526, 66 W.Va. 421: Clark v. 
Lambert, 47 S.E. 312, 55 W.Va. 512; 
Fidelity Ins. T. & S. D. Co. v. Shenan- 
doah Valley R. Co., 9 S.E. 180, 32 
W.Va. 244, 


[a] Judgment lien.—(1) While it 
has been held that a person may be a 
bona fide purchaser of land, notwith- 
standing he purchased with notice 
of the lien of a judgment, as such 
notice is only prima facie evidence 
of mala fides, and may be rebutted by 
showing good faith toward the judg- 
ment creditor, and is a circumstance 
to be considered with other evidence 
on the question of the bona fides of 
the purchase and possession (Rodgers 
v. Elder, 33 S.E. 662, 108 Ga. 22; Slud- 
er v. Bartlett, 72 Ga. 463; Danielly v. 
Colbert, 71 Ga. 218; Broughton v. 
Foster, 69 Ga. 712: Sanders v. Mc- 
Affee, 42 Ga. 250), (2) it has also been 
held that one purchasing with notice 
of a judgment lien is not a bona fide 
purchaser (Cox v. Prater, 67 Ga. 588; 
Prater v. Cox, 64 Ga. 706; Phillips 
v. Dobbins, 56 Ga. 617). 

36. Ark.—Shapard v. Mixon, 184 
S.W. 399, 122 Ark. 530; Craig v. Meri- 
wether, 105 S.W. 585, 84 Ark. 298. 


Fla.—Sirkin v. Schupler, 105 So. 151, 
90 Fla. 68. 


Il].—Simpson v. Wrate, 169 N.E. 
324, 337 Ill. 520; Slattery v. Rafferty, 
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Ind.—Clift v. Nay, 5 N.E. 1, 105 Ind. 
355; Holmes v. Hinkle, 63 Ind. 518. 


Iowa.—Miller & Chaney Bank of 
Newhall vy. Collis, 234 N.W. 550, 211 
Iowa 859; Marshall Inv. Co. y. Lind- 
ley, 184 N.W. 853, 156 Iowa 6. 


Mont.—Reed v. Richardson, 20 P. 
(2d) 1054. 


Neb.—Enyart v. Moran, 
1045, 64 Neb. 401. 


N.C.—Collins y. Davis, 43 S.E. 579, 
132 N.C. 106. 


S.D.—Hulsether v. Peters, 
W. 497, 40 S.D. 423. 


Tex.—Continental Supply Co. v. 
Texas Co., (Civ.App.) 7 S.W.(2d) 174 
[aff (Commn.App.) 18 S.W.(2d) 602]. 


Wyo.—Huber y. Glenrock State 
Bank, 231 BP: 63, 234 PRP. 31, 32. Wyo. 
357. 


89 N.W. 


167 N. 


37. .Colo.—Smith v. Black, 47 P. 
394, 9 Colo.App. 64 [aff 52 P. 1108, 25 
Colo. 5%]. 

Ill.— Reed v. Jennings, 63 N.E. 1005, 
196 Ill. 472. 

Mo.—Stevens v. Hampton, 46 Mo. 


adequate consideration not being a bona fide purchas- 
er,*® one who purchases from such a person with 
notice of the lack of consideration is not a bona 
fide purchaser.** 

[§ 1044] (7) Of Void, Defective, or Unenforce- 
able Conveyance or Proceeding.*® 
chasing with notice of a deed or other conveyance 
which is merely defective,*® as where there is a de- 


While one pur- 


404. 


N.C.—Wynn v. Grant, 81 S.E. 949, 
166,.N.C. 39. / 

Tex.—Virst State Bank in Caldwell 
v. Stubbs, (Civ.App.) 48 S.W.(2d) 446. 

38. Ala.—Gilley v. Denman, 64 So. 
97, 185 Ala. 561; Dean v. Roberts, 62 
So. 44, 182 Ala. 221. 

Cal Meister vy. Lawrence, 201 P. 
347, 54 Cal.App. 174. 

Ga.—Carter v. Pinckard, 68 Ga. 817; 
Shewmake v. Williams, 54 Ga. 206. 

Tll.—Hutchinson v. Crane, 100 IIL. 
269 [aff 3 Ill.App. 20]. 

Ind.—Tarkington v. Purvis, 25 N.E. 
879, 128 Ind. 182, 9 L.R.A. 607; Peter 
v. Wright, 6 Ind. 183. 

Iowa.—Jordan v. Cathcart, 102 N. 
W. 510, 126 Iowa 600; Meyers v. Funk, 
8 N.W. 788, 56 Iowa 52. 

Ky.—Brady v. Harper, 17 Ky.L. 190, 
30 S.W. 664. 

Mo.—Benn 
1108, 163 Mo. 

N.Y.—Drefs v. Wadsworth, 18 N.Y. 
S. 465, 638 Hun 636. 

OP es oe v. Fairbanks, 40 Ohio 


v../ Pritchett, 63 “Siw. 
560. 


St 


Okl.—Filtsch v. McJunkins, 252 P. 
437, 123 Okl. 181. 


Tex.—Pure Oil Co. v. Swindall, 
(Commn.App.) 58 S.W.(2d) 7 Laff in 
part and rev in part (Civ.App.) 37 
S.W.(2d) 1094];, Carver v. Ledbetter, 
(Civ.App.) 147 S.W. 348; Clark & 
Boice Lumber Co. v. Duncan, (Civ. 
App.) 143 S.W. 644. 


Va.—Crawley v. Glaze, 84 S.E. 671, 
117 Va. 274. 


39. Gilley v. Denman, 64 So. 97, 
185 Ala. 561; Jordan v. Beecher, 84 
ae 549, 143 Ga. 148, L.R.A.1915D 
1122. 


40. Bellamy v. Andrews, 
963, 151 N.C. 256. 


41. Irwin v. Westwood Real Es- 
tate & Development Co., 255 S.W. 546, 
200 Ky. 760; Bure Oil Co. v. Swindall, 
(Tex.Commn.App.) 58 S.W.(2d) 7 [aff 
in part and rev in part (Civ.App.) 37 
S.W.(2d). 1094]; Fond du Lac Land 
Co. v. Meiklejohn, 95 N.W. 142, 118 
Wis. 340. 


42, Burt Zaiser Co. v. Finnegan, 
143 N.W. 486, 161 Iowa 681. 


43. See supra § 932. 


44. Kinney v. McCall, 107 P. 385, 
57 Wash. 545. 


45. Effect of notice of prior con- 
tract of sale or conveyance general. 
ly see supra § 1039. 


46. Falls Branch Coal Co. v. Proc- 
tor Coal Co., 262 S.W. 300, 203 Ky. 
807, “37 ATL.R: 1172; OtiS vw)" Texas 
Co.,--96 So. 1, 153. La, 884* “Pik! vy 
Martindale, 1 S.W. 858, 91 Mo. 268; 
Petersen v. New York Cent. R. Co., 
182 N.E. 602, 43 Ohio App. 398. 
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fective deseription of the land47 or a defective ac- 
knowledgment of the deed,*® is not a bona fide pur- 
chaser, notice of a void conveyance,*® mortgage,°° 
or proceeding,®! or of an unenforceable contract,®? 
or of pending negotiations where there is no binding 
contraet,°* has been held not to prevent one from 
Similarly, notice of 
a prior contract of sale, void under the statute of 
frauds, does not prevent one from being a bona fide 
purchaser,®* unless the ease falls within some ex- 


being a bona fide purchaser. 


47. Conn.—Peck v. Lee, 148 A. 133, 
110 Conn. 374. 


Ind.—Walls v. State, 38 N.E. 177, 
140 Ind. 16. 

Me.—Cross v. Bean, 21 A. 752, 
Me. 61. 

Tex.—Regan v. Milby, 50 S.W. 587, 
De haxCiVaApDps eZ. 

Wis.—Lundgreen v. Stratton, 41 N. 


83 


W. 1012, 73 Wis. 659. 
48. Blain v. Stewart, 2 Iowa 378; 
Miller v. Chittenden, 2 Iowa 315; 


Hanna v. Davis, 20 S.W. 686, 112 Mo. 
599; Pike v. Martindale, 1 S.W. 858, 
91 Mo. 268; Harrington v. Fortner, 58 
Mo. 468; Ryan v. Carr, 46 Mo. 483. 

49. Colo.—Book y. Book, 208 P. 
474, 71 Colo. 502. 

N.H.—Great Falls Co. v. Worster, 
1 LYON GS is UP 

N.Y.—McCracken v. Flanagan, 36 N. 
Ore La SING Yee 174s 

Pa.—Osmer v. Sheasley, 68 A. 965, 


219 Pa. 390. 
S.C.—Powers v. Rawles, 112 S.H. 
ao. LLonS.©. L384) [eit Cyc]: 
Va.—Merritt v. Bunting, 57 S.E. 


567, 107 Va. 174, 12 Ann.Cas. 954. 


W.Va.—Central Land Co. v. Laid- 
ley, 9 S.E. 61, 32 W.Va. 134, 25 Am. 
SUE Ot Pom daAc iS 2.6. 


Lien for purchase money paid on 
void sale of land as good against sub- 
sequent purchaser with notice see in- 
fra § 1591. 

50. Christopher v. Ferris, 
818, 55 Wash. 534. 

51. Everett v. Todd, 35 P. 544, 19 
Colo. 322; Saco v. Hopkinton, 29 Me. 
268; Brody v. Keystone Holding Co., 
161 A. 692, 111 N.J.Ea. 110. 

52. Heller v. Sweeney, 139 A. 526, 
102 N.J.Eq. 60 [aff 135 A. 264, 100 
N.J.Eq. 150]; Wilson v. Robertson, 
(Tex.Civ.App.) 223 S.W. 285; Poling 
v. Williams, 46 S.E. 704, 55 W.Va. 
69. 

53. Healy v. Seward, 31 P. 874, 5 
Wash. 319; Poling v. Williams, 46 S. 
BE. 704, 55 W.Va. 69. 

54. Cal. Hambey v. Wood, 184 P. 
Geist Cal. 286 [cit Cyc]. 

Tll.—Koenig v. Dohm, 70 N.E. 1061, 
209 Ill. 468; Wright v. Raftree, 54 N. 
I. 998, 181 Ill. 464; Van Cloostere v. 


OAT Es 


Tiogan, 36 N.H. 946, 149 Tll. 588; 
Pickerell v. Morss, 97 Ill. 220. 
Ky.— Wright v. Yates, 130 S.W. 


1111, 140 Ky. 283. 
Mich.—Messmore v. Cunningham, 
44 N.W. 145, 78 Mich. 623. 
Pa.—Kellum vy. Smith, 33 Pa. 158. 


55. Hambey v. Wood, 184 P. 9, 181 
Cal. 286 [cit Cyc]; Stillings v. Still- 
ings, 42 A. 271, 67 N.H. 584 (holding 
that the purchaser of a part of certain 
land, with constructive notice of an 
oral agreement whereby his vendor 
was to convey the land to the person 
in possession in consideration of sup- 
porting the vendor for life, acquires 
no rights against the person in pos- 
session under the oral agreement, 
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his vendor.°® 


[§§ 1044-1045 


ception which equity recognizes.5> ° 

[§ 1045] 4. Purchasers with Notice from Bona 
Fide Purchasers—a. In General. 
tion,®® it is a general rule, sometimes confirmed by 
statutes,°” that, if a person having notice of a pre- 
vious outstanding title to, or interest in, land pur- 
chases from one having no notice, the second pur- 
chaser may protect himself by want of notice in 
The rule is obviously necessary to 
secure to a bona fide purchaser without notice the 


With one excep- 


where such person has made valuable] v. Conley, 211 S.W. 734, 184 Ky. 274; 


improvements on the land and taken 
care of the vendor). 


56, See infra § 1046. 
57. See statutory provisions. 
58. U.S.—Boone v. Chiles, 10 Pet. 


177, 9 L.Ed. 388; Atlantic Mortgage 
& Finance Co. v. Hamilton, 40 F.(2d) 
583 [cert den 51 S.Ct. 75, 282 U.S. 869, 
75 L.Hd. 767]; U. S. v. Wythe County 
Iron & Zine Corporation, 11 F.(2da) 
971; Mead v. Gallatin, 151 F. 1006, 
81 C.C.A. 192; Mead v. Chesbrough 
Bide. Con Lol. BY 998, (8 iC Cuan rss 
Reed v. Munn, 148 F.. 737, 80 C.C.A. 
21S Vleert) deny23y SiCt. 255,002.07 | Ues- 
588, 52 L.Ed. 353]; Ryan v. Staples, 
Usmek 63, co CoA Od ILCenieGermerL i” 
S.Ct. 998, 166 U.S. 720, 41 L.Ed. 1186]; 
PIAtt hve) Vatuiers 19) HU@GasaNo.e dela, 
i Tyas 146 [aff 9 Pet. 405, 9 L.Hd. 
oul 

Ala.—Reeder v. Cox, 118 So. 338, 218 
Ala. 182; Barron v. Hughes, 80 So. 
29, 202 Ala. 207; Wilkinson v. Solo- 
mon, 3 So. 705, 83 Ala. 438; Bartlett v. 
Varner’s Ex’r, 56 Ala. 580; Fenno v. 


Sayre & Converse, 3 Ala. 458; Myers 
v. Peek’s Adm’r, 2 Ala. 648. 
Ark.—White v. Moffett, 158 S.W. 


505, 108 Ark. 490; 
Ark, 202. 


* Cal.—Whitney v. Sherman, 173 P. 
931, 178 Cal. 435; Los Angeles Inv. 
Cont va Donchians asc tees hme dOG eeale 
App. 21. 


Colo.—Moore v. Allen, 57 P. 698, 26 
Colo. 197, 77 Am.S:R: 255. 


Del.—Cieniewicz v. Sliwka, 133 A. 
695, 15 Del:Ch. 192. 

Fla.—Feinberg v. Stearns, 47 So. 
UOT, 06, V Hla 27/95 god weAmieS akven lh 9) 
Doyle v. Wade, 1 So. 516, 23 Fla. 90, 
11 Am.S.R. 334. 


Ga.—Thompson vy. Randall, 161 S.E. 
877, 173 Ga. 696; Hancock v. Gumm, 
107 S.E. 872, 151 Ga. 667, 16 A. R, 
1003; . Purvis v. Raste, 85 S.H; 1012, 
144 Ga. 16; Mays v. Redman Bros., 
68 S.H. 738, 134 Ga. 870; Peavy v. 
Dure, 62 S.B. 47, 1381 Ga. 104; Colquitt 
v.. Thomas, 8 Ga: 258) Truluck:-v, 
Peeples, 3 Ga. 446. 


Ill.—Hich v. Czervonko, 161 N.E. 
864, 330 Ill. 455 [cert den 49 S.Ct. 37, 
278 U.S. 642, 73 L.Wd. 557]; Peck v. 
Arehart, 95 Ill. 113. 


Ind.—Buck v. Foster, 46 N.E. 920, 
147 Ind. 530, 62 Am.S.R. 427; Klinger 
v. Lemler, 34 N.E. 698, 135-Ind. 77; 
Evansville Old Nat. Bank vy. Findley, 
31 INH .62,) let Ind 225s" Arnold: vv. 
Smith, 80 Ind. 417; Studabaker v. 
Langard, 79 Ind. 320; MecShirley v. 
Birt, 44 Ind. 382; Johns v. Sewell, 
33 Ind. 1; Brown v. Budd, 2 Ind. 442; 
Young v. Waggoner, 98 N.E. 145, 50 
Ind.App. 202. 

Iowa.— Hast v. Pugh, 32 N.W. 309, 
71 lowa 162; Hurley v. Osler, 44 Iowa 
642; Ashcraft v. De Armond, 44 Iowa 
229; Chambers v. Hubbard, 40 Iowa 
432; Suiter v. Turner, 10 Iowa 517. 


Ky.—Farmer v. R. C. Tway Coal 
Co., 264. S.W. 748, 204 Ky. 356; Ken- 
tucky Coal & Timber Development Co. 


Scott v. Orbison, 21 


Varney v. Deskins, 141 S.W. 411, 146 
Ky. 27; Moore vy. Dodd, 1 A.K.Marsh. 
140; Lindsey’s Heirs v. Rankin, 4 
Bibb. 482. 

Me.—Pierce v. Faunce, 47 Me. 507. 


Md.—Hagthorp v. Hook’s Adm’rs, 1 
Gill (& S34 2:70: 


Mass.—Flannagan v. Keefe, 145 N. 
WH. 42, 250 Mass. 118; Livingstone v. 
Murphy, 72 N.E. 1012, 187 Mass. 315, 
105 Am.S.R. 400; Nickerson v. Massa- 
chusetts Title Ins. Co., 59 N.E. 814, 
178 Mass. 308; Glidden v. Hunt, 24 
Pick. 221; Boynton v. Rees, 8 Pick. 
329, 19 Am.D. 326; Trull v. Bigelow, 
16 Mass. 406, 8 Am.D. 144. 


Mich.—Schulte v. City of Detroit, 
218 N.W. 690, 242 Mich. 152; Godfroy 
v. Disbrow, Walk. 260. 


Miss.—Barksdale v. Learnard, 73 
So. 736, 112 Miss. 861; Equitable 
Sureties Co. v. Sheppard, 28 So. 842, 
78 Miss. 217; Fulton v. Woodman, 54 
Miss. 158; Price v. Martin, 46 Miss. 
as Lusk v. McNamer, 24 Miss. 
8. 

Mo.—McDaniel v. Sprick, 249 S.W. 
611, 297 Mo. 424; Bradford v. Davis, 
219 S.W. 617; Hendricks v. Calloway, 
111 S.W. 60, 211 Mo. 536; Van Syckel 
v. Beam, 19 S.W. 946, 110 Mo. 589; 
Drey v. Doyle, 12 S.W. 287, 99 Mo. 459; 
Craig v. Zimmerman, 87 Mo. 475, 56 
Am.R. 466; Funkhouser v. Lay, 78 
Mo. 458; Lemay v. Poupenez, 35 Mo. 
71; Halsa v. Halsa, 8 Mo. 303; Fowles 
v. Bentley, 115 S.W. 1090, 135 Mo.App. 
ie Bray v. Campbell, 28 Mo.App. 

Neb.—Deleski v. Peters Trust Co., 
213 N.W. 829, 115 Neb. 547; Ford v. 
Axelson, 103 N.W. 1039, 74 Neb. 92; 
Snowden v. Tyler, 31 N.W. 661, 21 
Neb. 199; Garland v. Wells, 18 N.W. 
132, 15 Neb. 298. 


RN Syn abeoR v. Hagan, 12 Nev. 


fa 


N.J.—Paul v. Kerswell, 37 A. 1102, 
60 N.J.Law 2738; Roll y. Rea, 12 “A: 
905, 50 N.J.Law 264; Dieckmann v. 
Walser, 163 A. 284, 112 N.J.Eq. 46; 


- OY Tati Ts iirAe 
Norcross, 79 A. 
120 [aff 91 A. 1069, 
Holmes v. Stout, 10 
Holmes v. Stout, 4 N.J. 


McGrath vy. 
78 N.J.Eq. 
N.J.Eq. 367]; 
N.J.Eq. 419; 
Hq. 492. 

N.Y.—Hayes v. Nourse, 22 N.E. 40, 
114 N.Y. 595, 11 Am.S.R. 700; Clark v. 
McNeal, 21 N.E. 405; 114 N.Y. 287, 
11 Am.5S.R. 688; Lacustrine Fertilizer 
Co. v. Lake Guano, etc., Co., 82 N.Y.-: 
476 [Laff 19 Hun 47]; Wood v. Chapin, 
13 N.Y. 509, 67 Am.D. 62; Fisk v. Pot- 
ter, 2 Abb.Dec. 138, 2 Keyes 64; Kan- 
tor v. Cohn, 168 N.Y.S. 846, 181 App. 
Div. 400 [aff 164 N.Y.S. 388, 98 Misc. 
355]; Jefferson v. Bangs, 154 N.Y-.S. 
439, 169 App.Div. 102 [aff 144 N.Y.S. 
1054, and aff 123 N.E. 872 mem, 226 
N.Y. 612]; Jospe v. Danis, 128 N.Y.S. 
360, 188 App.Div. 544; Ward v. Isbiil, 
26 N.Y.S. 141, 738 Hun 550; Cole v. 
Gourlay, 9 Hun 493 [aff 79 N.Y. 527]; 
Berkowitz v. Dam, 202 N.Y.S. 584, 122 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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full benefit of the purchase.®® 


Thus a purchaser of 
real estate for value without notice of a prior un- 
recorded conveyance,®® or encumbranee,®! may make 
a valid conveyance to a person who has notice. But, 
where it appears that the intermediate grantor was 
not a purchaser for value,®? or that he held the 
equitable title only,®* the rule does not apply. 


[§ 1046] b. Repurchase by Original Party to 
Fraud. The only exception to the rule that a pur- 
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Relief. 


chaser with notice of an existing right or equity in \ 


Misc. 148 [aff 207 N.Y.S. 8111; Sweet 
v. Green, 1 Paige 473, 19 Am.D. 442; 
Bumpus v. Platner, 1 Johns.Ch. 213. 


N.C.—Lanier v. John L. Roper Lum- 
ber=Co:, 98 SiH) 593,.477° N.C. 200; 
Phillips v. Buchanan Lumber Co., 66 
S.B. 603, 151 N.C. 519; Arrington v. 
Arrington, 19 S.E. 351, 114 N.C. 151; 
Taylor v. Kelly, 56 N.C. 240. 


Ohio.—Card v. Patterson, 5 Ohio 
Sigs 19. 
Pa.—Stonecipher v. Keane, 112 A. 


233, 268 Pa. 540; Filby v. Miller, 25 
Pa. 264; Allabach v. Wood, 4 A. 369, 
2 Pa.Cas. 333. 


Philippine.—Inocencio v. Paguia, 4 
Philippine 577. 

Porto Rico.—Bujoso v. Saras, 
Porto Rico Fed. 160. 


S.c.—Southern R. Co. v. Carroll, 67 
Sahn 4, 8655.C., 56) 138 AmiS sR: LOL; 
Foster v. Bailey, 64 S.E. 423, 82 S.C. 
378; Williams v. Jones, 54 S.EB. 558, 
eae 258; Jones v. Hudson, 23 S.C. 


Tenn.—Kobbe v. Harriman Land 
Co. 201 S-W. 762, -139--Tenn. 251; 
Perkins v. Hays, Cooke 163. 


Tex.—Hopper v. Tancil, (Commn. 
App.) 3 S.W.(2d) 67 [mod (Civ.App.) 
285 S.W. 900]; Benn v. Security 
Realty & Development Co., (Civ.App.) 
54 S.W.(2d) 146; Kinard v. Sims, 
(Civ.App:) 53 S.W.(2da) 803; Clem- 
mons v. McDowell, (Civ.App.) 5 
S.W.(2d) 224 [aff (Commn.App.) 12 
S.W.(2d) 955]; Walling v. Rose, 
(Civ.App.) 2 S.W.(2d) 352; Raper 
v. Parmenter, (Civ.App.) 1 \S.W. 
(2d) 343; Edmondson v. Williams, 
(Civ.App.) 295 S.W. 295; Durham v. 
Scrivener, (Civ.App.) 259 S.W. 606 [aff 
(Commn.App.) 270 S.W. 161]; Duck- 
worth v. Collie, (Civ.App.) 235 S.W. 
924; Huling v. Moore, (Civ.App.) 194 
S.W. 188; Delay v. Truitt, (Civ.App.) 
182 S.W. 732; Conn v. Houston Oil 
Co. of Texas, (Civ.App.) 171 S.W. 520; 
Long v. Shelton, (Civ.App.) 155 S.W. 
945; Masterson v. Crosby, (Civ.App.) 
jae. Wikies. ehillips, Vv. Campbell, 
(Civ.App.) 146 S.W. 319; R. B. God- 
ley Lumber Co. v. Teagarden, (Civ. 
App.) 135 S.W. 1109 [aff 154 S.W. 973, 
105 Tex. 616]; Thomason v. Berwick, 
13° SoWe (56%, 252" Tex.Civ.App. 7153; 
Laffare v. Knight, (Civ.App.) 101 S.W. 
1034; Allen v. Anderson & Anderson, 
(Giv.App-) 96 S.W. 54; Garner v. 
Boyle, 77 S.W. 987, 34 Tex.Civ.App. 
42 [aff 79 S.W. 1066, 97 Tex. 460]; 
Long v. Fields, 71 S.W. 774, 31. Tex. 
Civ.App. 241; Hickman v.. Hoffman, 
33 S.W. 257, 11 Tex.Civ.App. 605; God- 
dard v. Reagan, 28 S.W. 352, 8 Tex. 
Civ.App. 272; Peterson v. McCauley, 
(Civ.App.) 25 S.W. 826; Gulf, etc., R. 
Co. v. Gill, 23 S.W. 142, 5 Tex.Civ.App. 
496 [aff 24 S.W. 502, 86 Tex. 284]. 


Va.— Yost v. Critcher, 72 S.B. 594, 
112 Va. 870; Rorer Iron Co. v. Trout, 
PES NLS OoI nV Bao ode 1D VAIN SAR 28D} 
Curtis v. Lunn, 6 Munf. (20 Va.) 42; 
Lacy v. Wilson, 4 Munf. (18 Va.) 313. 


Wash.—Bernard v. Benson, 108 P. 
439, 58 Wash. 191, 137 Am.S.R. 1051; 
Hawkes v. Hoffman, 105 P. 156, 56 
Wash. 120, 24 L.R.A.N.S. 1038. 
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W.Va.—King v. Porter, 71 S.E. 202, 
69 W.Va. 80. 


Wis.—Pricket v. Muck, 42 N.W. 256, 
74 Wis. 199; Pringle v. Dunn, 37 Wis. 
449, 19 Am.R. 772. 

Eng.—In re Stapleford Colliery Co., 
14 Ch.D. 445; Mertins v. Jolliffe, 
Ambl. 311, 27 Reprint 211; Lowther 
v. Carlton, 2 Atk. 242, 26 Reprint 549; 
Sweet v. Southcote, 2 Bro.Ch. 66, 29 
Reprint 38, Dick. 671, 21 Reprint 433; 
Harrison v. Forth, Prec. Ch. 51, 24 Re- 
print 26; McQueen y. Farquhar, 11 
Ves.Jr. 467, 32 Reprint 1168. 


Ont.—Rogers v. Shortis, 10 Grant 
Chi243: 


[a] Consideration immaterial.—(1) 
Even though land has been received 
as a gift, such person may protect 
himself by the bona fides of his prede- 
cessor in title. Whitney v. Sherman, 
178 BP. 931; 178 Cal.) 435-— (2) The fact 
that the grantor was a bona fide pur- 
chaser will avail the grantee in a deed 
given for a nominal consideration and 
love and affection. Reeder vy. Cox, 118 
So. 338, 218 Ala. 182. 

[b] Punoehaser’s title not connect- 
ed with title from sovereiguty.—De- 
fendant in trespass to try title cannot 
rely on want of notice to his predeces- 
sor of a judgment as constituting him 
an innocent purchaser, where defend- 
ant does not connect himself in any 
way with title from the sovereignty. 
Houston Oil Co. of Texas v. Bayne, 
(Tex.Civ.App.) 141 S.W. 544. 


[cl Where one of three tenants in 
common is bona fide purchaser and 
the property is amicably partitioned, 
a tenant whose part is subject to an 
encumbrance of which he had notice 
eannot take advantage of the good 
faith of the other tenant in common 
to protect his title to the part owned 
by him in severalty. Blatchley v. 
Osborn, 33 Conn. 226. 

Rights of purchaser with notice at 
mortgage foreclosure sale where 
mortgagee had no notice at time of 
acceptance of mortgage see Mortga- 


ges § 1915%. 
59. Ind.—Studabaker v. Langard, 
79 Ind. 320; Johns v. Sewell, 33 Ind. 1. 


Mo.—MecDaniel v. Sprick, 249 S.W. 
611, 297 Mo. 424. 

N.J.—Holmes v. Stout, 
419. 

N.Y.—Bumpus v. Platner, 1 Johns. 
Ch. 213, 220. 

Va.—Yost v. Critcher, 72 S.E. 594, 
112 Va. 870. 


Wash.—Hawkes vy. Hoffman, 105 P. 
156, 158, 56 Wash. 120, 24 L.R.A.N.S. 
1038. 


10 N.J.Eq. 


“The reason is to prevent a stagna- 
tion of property, and because the first 
purchaser, being entitled to hold and 
enjoy, must be equally entitled to 
sell.” Bumpus v. Platner, supra [quot 
Hawkes v. Hoffman, supra]. 

60. Ala.—Chandler .v. Tardy, 58 
Ala. 150; Mallory v. Stodder, 6 Ala. 
801. 

Ill.— English v. Lindley, 62 N.E. 
522, 194 Ill. 181 [aff 89 Ill.App. 538]. 


Mich.—Shotwell v. Harrison, 22 


a rule of property.®® 
question of title between parties®’ and has been held 
not available as a basis of action for a complain- 
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another may protect himself by want of notice in 
his vendor’! is where the estate becomes revested 
in the original party to the fraud, in which case 
the original equity will reattach to it in his hands.°° 


[§ 1047] 5. Protection and Relief—a. Affirmative 
The doctrine of bona fide purchase is not 


It does not determine the 


Mich. 410. 

N.H.—Bell v. Twilight, 18 N.H. 159, 
45 Am.D. 367. 

N.J.—Roll v. Rea, 12 A. 905, 50 N.J. 
Law 264; Holmes v. Stout, 10 N.J.Kq. 
419. 


N.Y.—Webster v. Van Steenbergh, 
46 Barb. 211. 


S.C.—Foster v. Bailey, 64 S.E. 423, 
82 S:C. 378. 

61. Ashmore v. Whatley, 24 S.E. 
941, 99 Ga. 150; Ziembinski v. Was- 
niewski, 122 A. 304,135 A. 151, 95.0N. 
J.Eq. 5% faffi1st A. 9201. 

62. Gerson v. Pool, 31 Ark. 85; 
Johns v. Sewell, 33 Ind. 1. 

{a] Purchaser from trustee.—-The 
fact that the trustee in a trust mort- 
gage for the benefit of a creditor had 
no notice of an encumbrance will not 
protect the beneficiary purchasing 
with notice at a sale by the trustee 
under a power contained in the deed. 
Gerson v. Pool, 31 Ark. 85. 

63. Boone v. Chiles, 10 Pet. (U.S.) 
177, 9 L.Ed. 388. 

Necessity of acquiring legal title in 
order to be bona fide purchaser see su- 
pra §§ 908, 909. 

64 See supra § 1045. 


65. U.S.—Independent Coal & Coke 
Co. v. U. S., 47 S.Ct. 714, 274 U.S. 640, 
71 T.'sd., 1270 [aff 9 B.(2d) 5177. 

Cal—Los: Aneetes: -Inve, (Come Vv, 
Torchia, 288 P. 810, 106 Cal.App. 21. 


Del.—Cieniewicz v. Sliwka, 133 A. 
695, 15 Del.Ch. 192. 


Ga.—Bourquin y. Bourquin, 47 S.BE. 
639, 120 Ga. 115. 


Ill.— Johnson v. Gibson, 6 N.E. 205, 
116 Til. 294. 


Ind.—Trentman v. Eldridge, 98 Ind. 
525; Durham v. Craig, 79 Ind. 117. 


Mo.—MecDaniel v. Sprick, 249 S.W. 
611, 297 Mo. 424. 


Nev.—Brophy Min. Co. v. Brophy, 
etc., Gold, etc., Min. Co., 15 Nev. 101; 
Allison v. Hagan, 12 Nev. 38. 


N.Y.—Clark v. McNeal, 21 N.E. 405; 
UTA Ne Yis 280 sob cAIm, Sexe Osos j 
Pa.—Church v. Church, 25 Pa. 278. 


R.I.—Rogis v. Barnatowich, 89 A. 
838, 36 Rul. 2275 


S.D.—Phillis v. Gross, 143 N.W. 373, 
S.D. 438. 


Tex.—Walling v. Rose, 
2 S.W.(2d) 352. 


Va.—yYost vy. Critcher, 72 S:E. 594, 
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‘112 Va. 870. 


Ing.—In re Stapleford Colliery Co., 
14 Ch.D. 445; Bovey v. Smith, 1 Vern. 
Ch. 60, 23 Reprint 310. 

{a] Fraud relative to title ac- 
quired.—In the application of the rule 
stated in the text, it is essential that 
the fraud or illegal conduct must be 
in relation to the title which sueh per- 
son subsequently acquires. Los An- 
geles Inv. Co. v. Torchia, 288 P. 810, 
106 Cal.App. 21. 


66. German Sav., 
Lashmutt, 67 F. 399. | 

67. German Sav., ete., Soc. v. De 
Lashmutt, supra. 


etc., Soc. v. De 
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‘ant,®8 but available only by way of defensc.®°® 


{§ 1048] b. Rights against Which Purchaser Pro- 
tected?°—(1) In General. The doctrine of bona fide 
purchaser is not applied to protect an equity as 
against a legal estate, but to protect the legal title 
in the former case, the 


against a prior equity ;*! 
maxim, Caveat emptor, applies.*? 
Registration laws. 


68. U.S.—German Sav., Soc. 


v. De Lashmutt, supra. 
Idaho.—Ewald vy. Hufton, 
247, 31 Idaho 373. 
Mich.—Manistique Lumber Co. v. 
Lovejoy, 20 N.W. 899, 55 Mich. 189. 
N.Y¥.—Beekman vy. Frost, 18 Johns. 
544, 9 Am.D. 246. 


Eng.—Patterson vy. Slaughter, Ambl. 
292, 27 Reprint 197. 

[a] Creating title-—The doctrine 
of bona fide purchaser is not availa- 
ble to create a title. Ewald v. Huf- 
ton, 173 P. 247, 31 Idaho 373. 

69. German Sav. etec., Soc. v. De 
Lashmutt, 67 F. 399; Manistique Lum- 
ber Co. v. Lovejoy, 20 N.W. 899, 55 
Mich. 189; Beekman vy. Frost, 18 
Johns. (N.Y.) 544, 9 Am.D. 246; Pat- 
terson v. Slaughter, Ambl. 292, 27 Re- 
print 197. 

70. Wecessity of acquiring legal 
title in order to be bona fide purchas- 
er see supra §§ 908, 909. 

71. U.S.—American Mortgage Co. 
Vv. Hopper, 56 EK.) 67) [afi 64 Wa b5305 
German Sav., ete., Soc. v. De Lash- 
mutt, 67 F. 399; Hurst v. McNeil, 12 
F.Cas.No. 6,926, 1 Wash.C.C. 70. 
Corea yv. Hollingshead, 16 Ga. 

Md.—Dannison y. Robinett, 2 Harr. 
Sco. 

Miss.—Jenkins v. Bodley, Sm. & M. 
Ch. 338. 

N.J.—Knopf v. Alma Park, Inc., 147 
A. 590, 105 N.J.Eq. 299 [aff 152 A. 919, 
107 N.J.q. 140). 

Ohio.—Sause v. Ward, 28 Ohio C.A. 
33. 

Pa.—Iddings v. Cairns, 2 Grant 88. 

S.C.—Kirton v. Howard, 134 S.E. 
859, 1387 S.C. 11; Sweatman v. Ed- 
mounds, + S.40...165,°28 S.C. 583" Black 
v. Childs, 14 S.C. 312; Blake v. Hey- 
ward, 8 S.C.Eq. 208. 


See also Paton v. Robinson, 71 A. 
730, 81 Conn. 547 (holding that a pur- 
chaser of the heirs’ interest in mort- 
gaged land without notice that the 
land was subject to be taken for the 
support of the ancestor’s widow was 
entitled to urge the defense of bona 
fide purchaser against such claim, al- 
though the heirs’ interest so pur- 
chased was but an equity, and not a 
legal title). 

fa] Paramount equitable title or 
interest.—The bona fide purchase for 
value and without notice of what con- 
stitutes the legal title is a perfect de- 
fense in equity to any suit which 
seeks to enforce a paramount equita- 
ble title or interest. Hennessy v. 
Blair, 173 S.W. 871, 107 Tex. 39, Ann. 
Jas.1918C 474 [aff (Civ.App.) 138 S.W. 
1076]. 

7 2aDaAniel Vs Hollingshead, 16 Ga. 
190; Jenkins v. Bodley, Sm. & M. Ch. 
(Miss.) 338. 

73. Grimstone vy. Carter, 3 Paige 
(N.Y.) 421, 24 Am.D. 230; Edwards 


etc., 


L7SisR: 


v. Brown, 4 S.W. 380, 5 S.W. 87, 68 
Tex. 329. 
74, Rights of purchaser without 


notice of easement see Hasements § 
147. ; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Under the registration laws 


VENDOR AND PURCHASER 


let = 


75. Ala.—Hill v. Weil, 80 So. 536, 
202 Ala. 400; Fountain vy. Pateman, 
66 So. 75, 189 Ala. 153; Gresham vy. 
Ware, 79 Ala. 192; Turner v. Wilkin- 
oon, 72 Ala. 361; Moore v. Clay, 7 Ala. 
742. 


Ark.—Green y. Clyde, 97 S.W. 437, 
80 Ark. 391. 


Cal.—Bernhard v. Wall, 194 P. 1040, 
184 Cal. 612; Myers v. Berven, 137 P. 
260, 166 Cal. 484; Shirey v. All Night 
and Day. Bank, 134 P. 1001, 166 Cal. 
50; Fish v. Benson, 12°P: 454, havCar. 
428; Landers v. Bolton, 26 Gal. 393; 
Stout v. Gill, 294 P. 446, 110 Cal. App. 
445; Mountain Club v. Pinney, 227. 
630, 67 Cal.App. 225; San Domingo 
Gold Min. Co. v. Grand P. Gold Min. 
Co., 102 P. 548, 10 Cal.App. 415. 


Colo.—King v. Ackroyd, 66 P. 906, 
28 Colo. 488. 


Conn.—Sanford v. Hill, 46 Conn, 42; 
Cressey v. Phelps, 2 Root 420. 


Ga.—Gamble v. Brooks, 153 S.E. 
759, 170 Ga. 662; Vaughan v. Atlan- 
tic Life Ins. Co., 147 S.E, 387, 168 Ga. 
129; Flanders v. Cook, 144 S.E. 908, 
167 Ga. 66; Merchants’ & Planters’ 
Bank v. Hall, 142 S.E. 72, 165 Ga. 836; 
Coniff v. Hunicutt, 122 S.H. 694, 157 
Ga. 823; Copelin v. Williams, 111 S.E. 
186, 152 Ga. 692; Riddle v. Shoupe, 
94 S.B. 236, 147 Gal 387; Purvis v. 
Raste, 85 S.E. 1012, 144 Ga. 16; Dixon 
v. Patterson, 69 S.E. 21, 135'Ga. 183; 
Mays v. Redman Bros., 68 S.E. 738, 
134 Ga. 870; Peavy v. Dure, 62 S.E. 
47, 131 Ga.°104; Williams v. Smith, 
57 S.E. 801, 128 Ga. 306. 


Ill.—Dick v. Goldberg, 128 N.E. 723, 
295 Ill. 86; Kuzak v. Anderson, 108 N. 
EH. 662, 267 Ill. 609; Harms v. Coryell, 
53. NE. 8%, 27-7 TI. 14965) Bunn ‘vy. 
Schnellbacker, 45 N.E. 227, 163 Il. 
328; Knobloch v. Mueller, 17 N.E. 696, 
123 Ill. 554; Pitts v. Cable, 44 Ill. 103; 
Dennis v. McCagg, 82 Ill. 429; Moore 
V, dtunter, 6alil. 37 


Ind.-—Catherwood v. 
Ind. 576. 


Iowa.—Block, etc., Iron Co. v. Hol- 
comb-Brown Iron Co., 75 N.W. 499, 
105 Iowa 624, 67 Am.S.R. 319; Walker 
v. Cameron, 43 N.W. 199, 78 Iowa 315; 
Bailey v. McGregor, 46 Iowa 667; 
Cragin v. Henry, 40 Iowa 158. 


Kan.—Ferguson v. Nuttleman, 205 
P. 365, 110 Kan. 718; Garden City De- 
velopment Co. vy. Richardson, 194 P. 
643, 108 Kan. 210. 


Ky.—Slone vy. Methodist Episcopal 
Church South, 234 S.W. 287, 192 Ky. 
692; Hardin’s Ex’rs v. Harrington, ai Se 
Bush 367; Owings v. Jouit, 2 A.K. 
Marsh. 380; Bradford y. Lexington, 1 
A.K.Marsh. 175; Moore v. Dodd, 1 A. 
K.Marsh,. 140; Lemmon vy. Brown, 4 
Bibb 308; Clay v. Smith, 1 Bibb 522; 
Bean vy. Venable, 87 S.W. 262, 27 Ky.L. 
927; Thompson v. Stark, 79 S.W. 202, 
25 Ky.L. 1882. 


La.—Beard v. Nunn, 138 So. 429, 172 
La. 155; Coleman vy. Washington, 120 
So. 42,167 La. 658; Schwing Lumber & 
Shingle COMNs Arkansas Nat. Gas Co., 
116 So. 851, 166 La. 201; Herndon v. 
Wakefield-Moore Realty Co, 79 “So 
318, 143 La. 724; Vestal v. Producers’ 
Oil Co., 66 So. 334, 185 La. 984; Haas 


Watson, 65 


. 
» 
a 


[§§ 1047-1049 


in some jurisdictions subsequent bona fide purchas- 
ers are as fully protected against the legal title as 
against an equitable claim.7? 


[§ 1049] (2) Equities in General.”4 
purchaser of land without notice of any equity or 
title in favor of a third person is not affected there- 
It is wholly immaterial of what nature the 
equity is, whether it is founded: on a lien, encum- 


A bona fide 


v. Fontenot, 61 So. 831, 132 La. 812; 
Copland v. Carey, 57 So. 796, 130 La. 
189; Breaux v. Royer, 57 So. 164, 129 
La. 894, 38 L.R.A.N.S. 982; Bender v. 
Chew, 56 So. 1028, 129 La. 849; Van- 
zant v. Bodcaw Lumber Co., 55 So. 
577, 128 La. 923; Duson v. Roos, 49 
So. 590, 123 La. 835, 181 Am.S.R. 375; 
Adams v. Brownell-Drews Lumber 
Co.,:38% Sow 957,0115 "La. 179; =Brouss 
sard v. West, 17 So. 476, 47 La.Ann. 
1033; Pike v. Monget, 4 La.Ann, 227, 


Md.—Wicklein v. Kidd, 131 A. 780, 
149 Md. 412. 


Mass.—Long v. ee 
634, 243 Mass. 414. 

Mich.—Beidler v. City Bank of Bat- 
tle Creek, 137 N.W. 717, 172 Mich. 381; 
Otis v. Kennedy, 65 N.W. 219, 107 
Mich. 312; Warner v. Sibley, 19 N.W. 
40,.53 Mich. 371; Holcomb vy. Mosher, 
15 N.W. 129, 50 Mich. 252. 

Miss.—Dedeaux v. Cuevas, 64 So. 
844, 107 Miss. 7. 

Mo.—Hendricks v. Calloway, 111 S. 
W. 60, 211 Mo. 536; Missouri Pac. R. 
Co. v. Maffit, 6 S.W. 600, 94 Mo. 56; 
Priest v. Chouteau, 85 Mo. 398, 55 Am. 
Re site. 

Neb.—Murphey vy. Illinois Trust, 
etc., Bank, 77 N.W. 1102, 57 Neb. 519. 


Nev.—Moore v. De Bernardi, 220 P. 
544, 213 P. 1041, 47 Nev. 33. 

N.J.—Flaacke v. Jersey City, 28 N. 
J.Eq. 110 [aff 30 N.J.Eq. 733]; Letson 
v. Letson, 17 N.J.Eq. 103; De Groot v. 
Wright, 9.N.J.Bq. 55. 

N.Y.—Lyon y. Morgan, 88 N.E. 960, 
143 N.Y. 505; Raisin v. Shoemaker, 
200 N.Y.S. 615, 206 App.Div. 122 [aff 
144 N.E. 921, 238 N.Y. 630]; Jackson 
v. Davenport, 20 Johns. 537 [aff 18 
Johns. 295]; Cole v. Gourlay, 9 Hun 
493 faff 79 N:Y. 527]. 

N.C.—Green v. Miller, 76 S.E. 505, 
161 N.C. 24, 44 L.R.A.N.S. 231. 

N.D.—Sjurson vy. Stenvick, 230 N. 
W. 600, 59 N.D. 446; Hart v. Weiser, 
224 N.W. 308, 57 N.D. 849 [foll Hart 
v. Weiser, 225 N.W. 78, 57 N.D. 634}. 

Ok1.-—Noe v. Smith, 169 P. 1108, 67 
Okl. 211, L.R.A.1918C 435; Martin v. 
Carlisle, 148 P. 833, 46 Okl. 268, 6 AU 
L.R. 154; Doye v. Carey, 41 P. 432,°3 
Okl. 627. 

Or.—Lange v. Allen, 251 P. 715, 120 
Or.) 965); Blwert,v. Reid; 139 -Be ois. 
141 P. 540, 70 Or. 318; Wells v. Neff, 
12 P. 84, 88, 14 Or. 66. 

Pa.—VFilby v. Miller, 25 Pa. 264; 
Thompson v. Clark, 7 Pa. 62; Weeks 
v. Haas, 3 Watts & S. 520, 39 Am.D. 
39; In re Tabor St., 26 Pa.Super. 167; 
Dwyer v. Wright, 14 Pa.Co. 406; Scott 
v. Burton, 2 Ashm. 312. 


'$.C.—Cruger v. Daniel, 16 S.C.Eq. 
157; Lewis v. Taylor, 12 S.C.Eq. 179. 


S.D. igsby, 147 N.W. 
992, 34 S.D. 233; Bliss v. Tidrick, 127 
N.W. 852, 25 S.D. 533, 32 L.R.A.N-S. 
§54, Ann.Cas.1912C 671. 


Tex.—Deaton v. Rush, 252 S.W. 
1025, 1138 Tex. 176; Armstrong v. Hix, 
175 S.W. 430, 107 Tex. 194; Garrison 
v. Crowell, 4 S.W. 69, 67 Tex. 626; 
Word ‘vv. Box, 3 S.W. 98, 66 Tex. 596; 
Flanagan v. Oberthier, 50 Tex. 379; 
Garner v. Thompson, 2 Tex.Unrep.Cas. 


137 N.E. 


— 
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a 


§§ 1409-1050] 


branece, trust, fraud, or any other claim;7° for a 
bona fide purchase of an estate for a valuable con- 
sideration, without notice, purges away the equity 
from the estate in the hands of all persons who may 
derive title under it, with the exception of the orig- 
inal party, whose conscience stands bound by the 
violation of his trust and meditated fraud.*? 
purchaser must, however, bea complete purchaser; 
that is, he must have purchased for a valuable con- 
sideration, actually paid the entire purchase money, 


VENDOR AND PURCHASER 


Such 


and received, or be entitled to receive, a conveyance 


233; Brown v. Ackerman, (Commn. 
App.) 17 S.W.(2d) 771 [aff (Civ.Avp.) 
9 S.W.(2d) 863]; Gocdwin v. King, 
(Civ.App.) 281 S.W. 889; Tuerpe v. 
George W. Saunders Live Stock Com- 
mission Co., (Civ.App.) 259 S.W. 649; 
Gammon v. Humphreys-Mexia Oil Co., 
(Civ.App.) 244 S.W. 162 [mod_on 
other grounds 254 S.W. 296, 113 Tex. 
247, 29 A.L.R. 607]; Duckworth v. 
Collie, (Civ.Apv.) 235 S.W. 924; Nor- 
‘ton v. Ball, (Civ.App.) 225 S.W. 581 
{aff (Commn.App.) 238 S.W. 889]; 
Swann v. Mills, (Civ.App.) 219 S.W. 
850; Johnson v. Marti, (Civ.Anpp.) 214 
S.W. 726; Meyer v. Sheffield, (Civ. 
App.) 208 S.W. 679; Dowdy v. Furt- 
ner, (Civ.App.) 198 S.W. 647; Dewees 
v. Nicholson, (Civ.App.) 182 S.W. 396; 
Le Blanc v. Jackson, (Civ.App.) 161 
S.W. 60 [aff in part and rev on other 
grounds in part (Commn.App.) 210 8. 
W. 687]; Kennon v. Miller, (Civ.App.) 
143 S.W. 986; Lewright v. Davis, (Civ. 
App.) 115 S.W. 599; Derrett v. Brit- 
ton, 80 S.W. 562, 35 Tex.Civ.App. 485; 


Chaney v. Saunders, 59 S.W. 836, 24. 


Tex.Civ.App. 379; Mangum v. White, 
41 S.W. 80, 16 Tex.Civ.App. 254; Set- 
tegast v. O’Donnell, 41 S.W. 84, 16 
Tex.Civ.App. 56. 

Utah.—Townsend v. Hooper, 2 Utah 
548) [att 3°°S.Ct:- $57, 109° U-S. 504," 27 
L.Ed. 1012]. 

Vt.—Morrison vy. Shattuck, 
Chipm. 42, N.Chipm. 34. 

Va.—Vicars v. Weisiger Clothing 
Co., 93 S.E. 580, 121 Va. 679; Virginia 
Iron, etce., Co. v. Bond, 68 S.E. 1005, 
111 Va. 319; Rhea y. Shields, 49 S.E. 
70, 103 Va. 305; Snyder v. Grandstaff, 
31 S.E. 647, 96 Va. 473, 70 Am.S.R. 863; 
State Bank v. Blanchard, 17 S.B. 742, 
60) Vaz 22: .Rorer tron’Cowv. Trout, 
2 SB -71.3, 83: Var 397,.5 Am: S.R--2855 
Carter v. Allan, 21 Gratt. (62 Va.) 
241. 


ibe 1B} 


Wash.—Ashton v. Buell, 271 P. 591. 
149 Wash. 494; Wardell v. Commer- 


cial Waterway Dist. No. 1 of King 
County, 141 P. 1045, 80 Wash. 495; 
Mcliver v. Hilstad, 141 P. 306, 80 


Wash. 206; Yarrow Land Co. v. Ross, 
139 P. 876, 79 Wash. 101. 


W.Va.—Cresap v. Brown, 72 S.E. 
751, 69 W.Va. 658; George v. Crim, 66 
S.E. 526, 66 W.Va. 421. 

Wyo.—Hawkins vy. Stoffers, 278 P. 
716, 276 P. 452, 40 Wyo. 226. 

fng.—Malden v. Menill, 2 Atk. 8, 
26 Reprint 402; Ingram v. Pelham, 
Ambl. 153, 27 Reprint 102; Rochfort 
v. Nugent, 5 Bro.P.C. 351, 2 Reprint 
724; Snelling v. Squib, 2 Ch.Cas. 47, 
22 Reprint 839; Fitzgerald v. Faucon- 
berge, Fitzg. 207, 94 Reprint 722; Ben- 
nett v. Harrison, 7 Jur. 436; Heyman 
v. Gomeldon, Rep. t. Finch 34, 23 Re- 
print 19; Wilkes v. Bodington, 2 Vern. 
Ch. 599, 23 Reprint 991; Stephens v. 
Gaule, 2 Vern.Ch. 701, 23 Reprint 
1055; Taylor v. London and County 
Banking Co., [1901] 2 Ch. 2381. 


{a] Question solely one of bound- 
ary.—Where the question was solely 
one of boundary, and plaintiff was not 
in possession of the land which _ it 
claimed, the bona fides of plaintiff's 
purchase or want of notice does not 


give him additional rights in the ab- 
sence of recognition of line, or estop- 
pel otherwise arising. Lockwood Inv. 
Co. v. Geiselman, (Tex.Civ.App.) 179 
S.W. 549. 

{b] Equity of surety.—(1) A pur- 
chaser for value without notice is 
protected against the equity of a sure- 
ty to have the property of his prin- 
cipal first applied in satisfaction of 
the common debt. Gresham v. Ware, 
79 Ala. 192. (2) So the right of sub- 
rogation of a surety in a judgment is 
an equity not necessarily disclosed by 
the judgment, and persons having no 
knowledge thereof may deal with the 
property on which the judgment is a 
lien as if such right did not exist. 
George v. Crim, 66 S.E. 526, 66 W.Va. 
421. 

Right of infants to avoid as against 
bona fide purchasers for value see In- 
fants § 67. 

76. Moore v. De Bernardi, 220 P. 
544, 213 RP. 1041, 47 Nev. 33; Vicars 
v. Weisiger Clothing Co., 93 S.E. 580, 
121 Va. 679; Virginia Iron, Coal & 
Coke Co. v. Bond, 68 S.E. 1005, 111 Va. 
819; Rorer Iron Co. v. Trout, 2 S.E. 
713, 83 Va. 397, 5 Am.S.R. 285; Carter 
v. Allan, 21 Gratt. (62 Va.) 241. 

77. Carter v. Allan, supra. 

'Purchasers with notice from bona 
aoe. purchasers see supra §§ 1045, 
1046. 

78. See supra § 1037. 

79. Necessity that whole purchase 
price be paid before notice in order to 
bo bona fide purchaser see supra § 
1037. 

s0. Ala.—lDLeslie v. Click, 128 So. 
170, 221 Ala. 163; Smith v. Owenton- 
Ensley Highlands Land Co., 122 So. 
663, 219 Ala. 422; House v. Davis, 71 
So..685, 196 Ala: 153; Craft v. Rus- 
sell, 67 Ala. 9; Florence Sewing Mach. 
Co. v. Zeigler, 58 Ala. 221; Dufphey 
v. Frenaye, 5 Stew.&P. 215. 

Cal.—Henry v. Phillipps, 124 P. 837, 
163 Gal. -135; Amn sCasalol4an (397 Daq- 
Visi wv. Ward, 41.2. 101051109 Cal. 186, 
50 Am.S.R. 29; Combination Land Co. 
ve Morgan, 30 -P> 1102; 95 "Cal. 548; 
Lindley v. Blumberg, 93 P. 894, 7 Cal. 
App. 140. 

Ga.—Gleaton v. Wright, 100 S.E. 72, 
149 Ga. 220; Donalson v. Thomason, 
74, SE. 2762,..1387 Ga. 848; Carter, v. 
Pinckard, 68 Ga. 817. 

Ill. Redden v. Miller, 95 Ill. 336; 
Chickering v. Fullerton, 90 Ill. 520; 
Baldwin v. Sager, 70 Ill. 503. 

Iowa.—Kitteridge v. Chapman, 36 
Iowa 348. 

Kan.—Green vy. Green, 21 P. 586, 41 
Kan. 472. 

Ky.—Lain v. Morton, 63 S.W. 286, 
23 Ky.L. 488; Bennett v. Tithering- 
ton, 6 Bush 192; Hunter v. Simrall, 
5 Litt. 62. 

Mich.—Ballona vy. Petex, 207 N.W. 
836, 234 Mich. 2738; Wiles v. Shaffer, 
141 N.W. 599, 175 Mich. 704; Dicken- 
son v. Wright, 22 N.W. 312, 56 Mich. 
tik Thomas v. Stone & Graham, Walk. 
117. 


Miss.—Perkins, Livingston & Post 
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before such notice.7% 


Where part of purchase money has been paid be- 
fore notice,‘® it has been held that the purchaser 
will be protected pro tanto,°® and the purchaser is 
not bound in order to preserve his rights to demand 
reimbursement from the person asserting the equi- 
ty,81 nor to tender to such person the balance due 
where it would have been refused.®? 


[§ 1050] (8) Prior Contract of Sale or Bond for 


v. Swank, 43 Miss. 349; Parker v. Foy, 
43 Miss. 260, 5 Am.R. 484; Harper v. 
Reno, Freem. 323. 

N.J.—Miller v. Headley, 158 A. 118, 
109 N.J.Eq. 436 [aff 163 A. 665, 112 N. 
J.Eq. 89]; Mosher v. Van Buskirk, 
144 A. 446, 104 N.J.Hq:. 89; Weiden- 
baum v. Raphael, 90 A. 683, 83 N.J. 
Eq. 17; Deveney v. Mahoney, 23 N.J. 
Eq. 247. 

N.Y.—Macauley v. Smith, 30 N.E. 
997, 182 N.Y. 524, 28 Abb.N.Cas. 276; 
Moyer v. Hinman, 13 N.Y. 180 [rev 17 
Barb eorsiie 

Okl.—Rector v. Wildrick, 158 P. 610, 
59 Okl. 172. 

Pa.—Juvenal v. Jackson, 14 Pa. 519. 


Tex.—Sparks v. Taylor, 90 S.W. 485, 
99 Tex. 411,.6 L.R.A.N.S. 381 [rev 
(Civ.App.) 87 S.W. 740]; Batts v. 
Scott, 87 Tex. 59; Frain v. Frederick, 
32 Tex. 294; English v. Plumlee, (Civ. 
App.) 291 S.W. 922; Bell County v. 
Felts, (Civ.App.) 120 S.W. 1065, 122 
S.W. 269 [rev on other grounds 132 
S.W. 123, 103 Tex. 616]; Fletcher v. 
Ellison, 1 Tex.Unrep.Cas. 661. 

Va.—Gollehon y. Gollehon, 96 S.E. 
769, 123 Va. 504. 

W.Va.—Webb v. Bailey, 23 S.E. 644, 
41 W.Va. 463. 2 

Can.—Webb v. Dipenta, [1925] 1 
Dom.L.R. 216. 

Man.—Wallace v. 
63,.1,Dom.LA R70: 


{a] Where innocent purchaser has 
paid off aud canceled on record cer- 
tain mortgages which he assumed as 
part payment of the purchase money, 
a court of equity will disregard such 
cancellation, and hold the mortgages 
valid subsisting liens on the land in 
the hands of the purchaser to protect 
him against the claims of junior en- 
cumbrancers. Cameron vy. Holen- 
ibaa 1 Cinec.Super. 83, 13 Ohio Dec. 
430. 

[b] 


Smart, 22 Man. 


Exorbitant broker’s commis- 
sions.—Where plaintiff's husband, 
who bought Jands with her funds, 
took title in his own name, and then 
sold it to defendants, who were bona 
fide purchasers, it has been held that 
defendant’s rights are not affected 
because the amounts the husbamd 
agreed to pay the broker were exor- 
bitant. Hines v. Meador, (Tex.Civ. 
ADDS): LOSS oat tela 


{c] Pro tanto protection not in- 
volved.—Where the entire considera- 
tion of a deed was paid to the ven- 
dor by an innocent purchaser before 
she was apprised of defendant’s claim 
under a previously executed, but un- 
recorded, deed, the question of pro 
tanto protection was not in the case. 
City of Houston v. Ritchie, (Tex.Civ. 
App.) 191 S.W. 362. 


{d] Appropriate equitable plead- 
ings are necessary for the purpose of 
protection to the extent of the amount 
paid. Donalson v. Thomason, 74 S. 
Bi 3762, 137 Gar" 8483 Carters vi 
Pinckard, 68 Ga. 817. 

81. Hines v. Meador, 
App.) 198 Sow. ais 


82. Hines v. Meador, supra, 


(Tex.Civ. 
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of sale, or bond for title, 


[§ 1051] (4) Execution Sale.’® 


chases land, although without notice of an execution 
sale, is not protected by the equitable principle which 
protects purchasers for value without notice,*® but 
ordinary negligence in procuring a deed unexplained, 
has been held to defeat the title of the execution 
purchaser as against one buying in good faith and 


without notice.§? 


Contract of sale before execution sale. 
been held that a purchaser in a contract of sale 
entered into before a sale on execution will be pro- 
tected to the extent that the execution sale will 


A purchaser of land who receives a con- 
veyance therefor without notice of a prior contract 
takes the land free from 
all claims of the prior purchaser.** 


VENDOR AND PURCHASER 


ik h oa 


[§§ 1050-1053 


ing title to property under a deed of gift must yield 


One who pur- 


to a younger conveyance for a valuable considera- 
tion, unless the subsequent grantee had notice, ei- 
ther actual or constructive, of the deed of gift;*® 
but, although the subsequent grantee had notice, a 
purchaser from him without notice will be protected 
against the voluntary conveyance.*® 
conflict between the equities of a bona fide purchas- 


However, a 


er and a volunteer can only arise where both parties 


It has 


be set aside, and the purchaser thereunder be given 


83. Effect of notice of prior con- 
tract of sale see supra § 1039. 


34, 5» CLG aoOs 
v. Montana Min. Co., 58 F. 129; Daggs 
v. Ewell, 6 F.Cas.No. 3,537, 3 Woods 


344 [aff 2 S.Ct. 408,108 U.S. 143, 27 
L.Ed. 682]. 

Ala.—Smith v. Gordon, 34 So. 838, 
136 Ala. 495. 

Cal.—Bernhard vy. Wall, 194 P. 1040, 
184 Cal. 612; Davis. v. Judson,)113 P. 
147, 159 Cal. 121; San Domingo Gold 
Min. Co. v. Grand Pac. Gold Min. Co., 
102 P. 548, 10 Cal.App. 415. 

Fla. —Myers Ve van Buskirk, 219 
So. 123, 96 Fla. 704; Kearnes v. Hill, 
21 Fla. 185. 


90 Ga. 334. 

lowa.—Walker yv. Cameron, 43 N.W. 
199, 78 Iowa 315; Acker v. Walker, 5 
N.W. 584, 53 Iowa 454. 

Ky.—Richards v. Potter, 124 S.W. 
850; Clifton’s Heirs v. Dougherty’s 
Heirs, 5 B.Mon. 575; Thompson v. 
Stark, 79 S.W. 202, 25 Ky.L. 1882; 
Combs vy. Hall, 60 S.w. 647, 22 Ky.L. 
1418; Low & Whitney v. Blinco, 10 
Busk 381. 

La.—Lafon v. De Armas, 12 Rob 
598. 

Md.—Huntt & Parks v. Gist, 2 Harr. 
&J. 498. 


Mich.—Roth v. Smilay, 232 N.W. 
220, 251 Mich. 381. 
Mo.—Fowles v. Bentley, 115 S.W. 


1090, 135 Mo.App. 417. 

Mont.—Short v. Karnop, 275 P. 
84 Mont. 276. 

Neb.—Uhl v. Rau, 14 N.W. 149, 13 
Neb. 357. 

N.J.—De Groot v. Wright, 9 N.J. 
Eq. 55. 


278, 


N.Y.—Jospe v. Danis, 123 N.¥Y-S. 
360, 188 App.Div. 544. 

WN.C.—Derr v. Dellinger, 75 N.C 
300. 

Pa.—In re Tabor St., 26 Pa.Super. 
167. 


Porto Rico.—Sauri v. Woolard, 36 
Porto Rico 595. 

Tex.—-Ryle v. Davidson, 115 S.W. 
28, 102 Tex. 227 [certified ‘from (Civ. 
App.) 116 S.W. 823, and rev on other 
grounds 124 S.W. 616, 125 S.W. 881, 
103 Tex. 209]; Johnson v. Hamilton, 


36 Tex. 270; De Guerin v. Jackson, 
(Civ. App.) 50 S.W.(2d) 443; Dewees 
v. Nicholson, (Civ.App.) 182 S.W. 
396; Davis v. Hertman, 48 S.W. 50, 
19 Tex.Civ.App. 442. 
Utah.—Townsend yv. Hooper, 2 


Utah 548 [aff 3 S.Ct. 357, 109 U.S. 
504, 27 L.Ed. 1012]. 


Vt.—Vermont Marble Co. v. Mead, 
80 A: 852, 85 Vt. 20. 


Va.—Tompkins vy. Powell, 6 Leigh 
(33 Va.) 576. 
Wash.—Sengfelder v. Hill, 58 P. 


250, 21 Wash. 371. 


W.Va.—Martin v. Thomas, 49 S.E. 
118, 56 W.Va. 220. 


Newfoundl.—Knowling 
ridge, 8 Newfoundl. 426, 


aoe -—Munro y. Hoeschen, 7 Sask. 


[a] Recording statute.— Under 
the recording statutes in some juris- 
dictions it has been held that a pur- 
chase for value without notice of a 
prior. unrecorded contract of sale 
would not protect the subsequent 
purchaser, unless his conveyance was 
first duly recorded. Smith v. Bang- 
ham, 104 P. 689, 156 Cal. 359, 28 LoR. 
A.N.S.. 52/2: 


85. Priority between lien of exe- 
cution and bona fide purchasers see 
Executions § 356. 


86. Poor v. Hudson, 4 Ky.L. 349, 
11 Ky.Op. 758. 


87. Hammock v. 
517, 139. Tenn, 388: 


[a] Thus, where the purchaser at 
a sale under condemnation by the cir- 
cuit court after levy of a justice’s 
judgment delayed getting a sheriff’s 
deed for over eight years, a subse- 
quent purchaser without notice who 
recorded his deed had superior title, 
although the purchaser finally took a 
deed, such deed not relating back to 
the levy. Hammock vy. Qualls, 201 S. 
W. 517, 139 Tenn. 388. 


v. McFat- 


Qualls, 201 S.W. 


88. Brannin v. Broadus, 21 S.W. 
344, 94 Ky. 33, 14 Ky.L. 726. 

89. Ark.—Davis v. Herrell, 142 S. 
VV O pauLOdemAtrIxon 2ang. 


Ga.—Black v. Thornton, 81 Ga. 641; 
Fowler v. Waldrip, 10 Ga. 350. 


Ky.—Justice v.' Peters, 182 S.wW. 
611, 168 Ky. 583. 


Mich.—Meade v. Robinson, 208 N. 
W. 41, 234 Mich. 322. 


Tex.—Norfleet v. Berryman, 
App.) 25 S.W.(2a) 212. 


But see Ridgeway v. Underwood, 
20 F.Cas.No. 11,815, 4 Wash.C.C. 129 
(holding that a purchaser for value 
with notice of a prior voluntary con- 
veyance is protected by the statute of 
27 Elizabeth). 

[a] Possession for long period.— 
It has been held that a bona fide pur- 
chaser from one taking under a vol- 
untary conveyance, such voluntary 
grantee going into possession and re- 
maining for more than twenty years, 


(Civ. 


claim under the same grantor.°? 

[§ 1053] (6) Prior Sale or Reservation of Tim- 
ber, Fixtures, Etc 
prior sale of buildings or other fixtures,®? timber,®* 


A purchaser without notice of 


acquired a title superior to one claim- 
ing under a purchaser for value from 
the original grantor. Leggett v. Pat- 
Nee 40 S.H. 736, 114 Ga. 714. 

Oo. West v. Wright, 49 S.E. 
121 Ga. 470. 

Notice to vendor imputable to pur- 
chaser see supra § 1031. 

Purchasers without notice from 
grantor with notice of prior unrecord- 
ed deed see supra § 1010. 

91. Whittington v. Doe ex dem. 
Wright, 9 Ga. 23. 


285, 


92. Moore v. Moran, 89 N.W. O28 
64 Neb. 84; Jospe v. Danis, 123 N 
S. 360, 138 "App. Div. 544. 

93. Ark.—Bunch v. Pittman, 184 
S.W. 850, 123 Ark. 127. 

Ga.—Coody v. Gress Lumber Co., 


10 S;E. 218, 82 Ga. 793. 

gg eer eaeg han v. Miller, 16 Ky.L. 
Minn.—J. Neils Lumber Co. v. 

Hines, 101 N.W. 959, 93 Minn. 505. 
Mo.—Wood y. Bollinger, (App.) 249 

S.W. 938. 


Pa.—Ohio Pail Co. v. A. W. Cook & 
Co., 71 A. 1051,°222) Pa. 487. 

Tex.—Lodwick Lumber Co. v. Rob- 
ertson, (Civ.App.) 102 S.W. 141. 

[a] Delivery of deed and record- 
ing.—In view of the statute of frauds 
(Rev. St. [1919] § 2169), parties pur- 
chasing growing trees under an oral 
agreement acquired no title thereto 
as against a subSequent purchaser of 
the land without notice of their claim, 
except as the trees were severed prior 
to the vesting of vendee’s title on de- 
livery of the deed, irreSpective of the 
date of recordation. Wood v. Bol- 
linger, (Mo.App.) 249 S.W. 93. 


[b] Knowledge of one of two 
agreements.—Where a lumber com- 
pany sold timber of a certain kind and 
size, and by a second agreement all 
timber without regard to size, and 
thereafter sold the land to one hay- 
ing knowledge of the first but not of 
the second agreement, such vendee 
cannot be enjoined from converting 
to his own use the timber on land 
which the lumber company acquired 
after the original agreement. Ohio 
Pail «Cos varA. Wi Cook &, Co., Wi AS 
1051, 222 Pa. 487. 


[ec] Offer to pay bona fide pur- 
chaser.— Where the party who cut the 
timber offered to pay to plaintiff the 
sum which plaintiff had paid for the 
land, with six per cent interest from 
the date of the purchase, and, on re- 
fusal, offered to pay such sum with 
ten per cent interest from the date 
of the purchase, and accept a quit- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a prior lien on the land for the amount of his bid, 
interest, and costs.8 


[§ 1052] (5) Prior Deed of Gift. A party claim- 


\ 


§§ 1053-1055] 


minerals,°>* or manure®® on the land, acquires a 
Similarly a reservation 
by a grantor of the right to remove buildings or 
fixtures,°?® timber,®” or minerals®® is ineffective as 
against subsequent purchasers without notice from 
Also, a bona fide purchaser of land 
~ without notice of a reservation to another of the 
right to remove buildings or fixtures acquires title 
~ unencumbered by such reservation.®® 


[§ 1054] (7) Equity of Redemption. Where land 


paramount title thereto. 


the grantce. 
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ance.? 


tions. 


is conveyed by a deed absolute in form, but in reality 


claim deed to the land and timber, it 
has been held that, in trespass to try 
title, plaintiff could not be required 
to accept either of such offers, as no 
right of redemption existed in such 
eases. Lodwick Lumber Co. v. Rob- 
ertson, (Tex.Civ.App.) 102 S.W. 141. 


94. Richards v. Potter, (Ky.) 124 
S.W. 850. : 


95. Wetherbee v. Ellison, 19 Vt. 
379 (holding that a tenant who had 
permitted manure to accumulate in 
the stable could not remove such ma- 
nure as against a subsequent ‘pur- 
chaser, unless the intention to do so 
was manifested by some act sufficient 
to put the purchaser on inquiry at the 
time of his purchase). 


96. Snyder v. Boulder County, 8 
P. 917, 8 Colo. 377; McLeod v. Clark, 
tie Sone 161 0 Mass 86> Muir rive 
ee 31 P. 646, 23-Or. 332, 19 L.R.A. 

le 


97. Granville Lumber Co. v. At- 
kinson, 234 F. 424. 

98. Carothers v. Mills, (Tex.Civ. 
ADD.) so osseuVe, Lod: 

99. Powell v. Harris, 147 S.E. 189, 
39 Ga.App. 295; Smyth v. Stoddard, 
105 111.App. 510 [mod on_ other 


grounds in 67 N.E. 980, 203 Ill. 
SoPAMIUES Re ol 4 Abramson vy. W. 
Penn & Co., 143 A. 795, 156 Md. 186, W3 
A.L.R. 742; Colwell Lead Co. v. Home 
Title Ins. Co. of New York, 138 N.Y. 
S. 738, 154 App.Div. 83 [aff 102 N.E. 
TCO 20S Ne Y 85 OTs 


1. Ala.—Nelson vy. Wadsworth, 61 
So. 895, 181 Ala. 361. 


Ariz.—Howell v. Wetzler, 
365, 932 -Ariz. 130. 


Cal.—Pica v. Gallardo, 52 Cal. 206; 
Fly v. Cline, 193 P. 615, 49 Cal. App. 
414, 

- Ga.—Mercer v. Morgan, 71 S.E. 
1075, 136 Ga. 632; Hockenhull v. Ol- 
ey 4 S.E. 323, 80 Ga. 89, 12 Am.S.R. 

30: 


Ind.—Crane v. Buchanan, 
570. 

Ky.—Lewis v. Williams, 234 S.W. 
317, 192 Ky. 763; Bean v. Venable, 87 
SW. 262,-27 Ky.L. 927. 

La.—Broussard v. West, 17 So. 476, 
47 La.Ann. 1033. 

Me.—Knight v. Dyer, 57 Me. 
99 Am.D. 765. 

Mich.—Sauer v. Fischer, 225 N.W. 


pao 


256 P. 


29 Ind. 


174, 
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Skupinski v. Provident Mortg. Co., 

221 N.W. 3388, 244 Mich. 309. 
Minn.—Locke v. Hayter, 143 N.W. 


917, 123 Minn. 367. 


N.J.—Hogan v. Jaques, 19 N.J.Eq. 
123, 97 Am.D. 644. 

N.Y.—Minton v. New York El. R. 
Co., 29 N.E. 319, 130 N.Y. 332; Sum- 
ner v. Skinner, 30 N.Y.S. 4, 80 Hun 
201 [aff 44 N.B. 1128, 149 N.Y. BOs 
Wilson v. Parshall, 7 N.Y.S. 479, 54 
Hun 637, 4 Silv.Sup. 374 [aff 29 N.B. 
297, 129 N.Y. 223]. 

Okl.—Ford v. Walter, 20 -P.(2d) 
884; Noe v. Smith, 169-°P. 1108, 67 
Okl. 211, L.R.A.1918C 435. 


Pa.—Pancake vy. Cauffman, 7 A. 67, 
114 Parnir3. 


Tex.—Rincon Inv. Vv. White, 
(Civ.App.) 54 S.W. say” 1052 Sisk v. 
Randon, (Civ.App.) 33 S.W. (2d) 1082; 
Krause v. Young, (Civ.App.) 6 S.W. 
(2d) 800; Ramirez v. Bell, (Civ.App.) 
298 S.W. 924; Norton v. Lea, (Civ. 
App.) 170 S.W. 267; Long v. Fields, 
Tk SSW. 774, 3h Tex.Civ.App. 241; 
Stafford v. Stafford, 71 S.W. 984, 29 
Tex.Civ.App. 73; Lynn v. Sims, (Civ. 
App.) 43 S.W. 554; Curlin v. Canadi- 
ane Ciel. Morte-emete., Con. (Civ App, 
42 S.W. 313. 

Vt.—Conner v. Chase, 15 Vt. 


Wash.—White v. McSorley, 
243, 47 Wash. 18. 


See also Mortgages § 149. 


[a] Purchaser gets title by estop- 
pel, and not because the mortgagee 
had the legal title and the right to 
convey. Stafford v. Stafford, 71 S.W. 
984, 29 Tex.Civ.App. 73. 


2. Mercer v. Morgan, 71 S.E. 1075, 
136 Ga. 632. 


3. Cross references: 


Protection given where only part of 
purchase price is paid before notice 
see supra § 1049. 

Purchaser with notice or not for val- 
ue as taking subject to lien and en- 
cumbrances existing against prop- 
erty at time of contract see supra 
§§ 827, 828. 

Rights and liabilities of subsequent 
purchasers as against vendor’s lien 
cee infra §§ 1136-1156. 


Rights of subsequent purchasers as 
against lien of prior purchaser for 
money paid see infra § 1591. 

4 Colo.—Traver v. Dodd, 133 P. 

1117, 24 Colo.App. 278. 
Conn.—Kronfeld v. Missal, 

95, 87 Conn. 491. 


Del.—Sussex County 
Poor v. ‘Ball, 3 Del. (32 


Fla.—Hall v. Snavely, 112 So. 551, 
Fla. 664. 


Ga.—Glenn v. Cauthen, 105 S. E. 
365, 150 Ga. 784; Patterson v. Bank 
of Chatsworth, 101 S.E. 796, 149 Ga. 
663; Hinton v. McBride, 95 S.E. 1, 
147 Ga. 603; Willingham-Tift Lum- 
ber Co. v. Barnes, 93 S.E. 201, 147 Ga. 
209; Braswell v. . H. Braswell & 
Son, 122 S.E. 78, 31 Ga.App. 706. 


Ill.—Schaeffer v. Potzel,. 238 M11. 
App. 335. 


tesa Stree v. Hawkins, 


764. 
91, Be 


89 A. 


Trustees of 
2. 


93 


Lie tad: 


Iowa.—Tutt v. Smith, 204 N.W. 294, 


201 Iowa 107, 48 A.L.R. 394; Emmons 
S Termehr, 14 N.W. 197, 60 Iowa 
92. 

Ky.—Charles v. Whitt, 218 S.W. 


994 LSTA Ky. 77. 

La.—Duplessis v. His Creditors, 11 
Rob. 4. 

Miss.—McDaniel v. Short, 90 So. 
DG law. Miss.» h20:.. Barksdale “vy, 
Learnard, 73 So. 736, 112 Miss. 861. 

N.C.—Hickson Lumber Co. v. Ga 
Lumber Co., 63 S.E. 1045, 150 NG. 
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for the purpose of security, a purchaser from such 
a grantee without notice takes a good title to the 
land,+ even though the amount of the debt secured 
by the deed had been tendered before the convey- 


[§ 1055] (8) Liens, Encumbrances, and Restric- 
The purchaser for a valuable consideration 
of a title perfect on the face of it takes it dis- 
charged of all liens, encumbrances, and restrictions, 
of which he had no notice,‘ such as a prior mortgage,® 


282, 21 L.R.A.N-S. 843. 
Ohio.—Sanders v. Penney, 
988, 79 Ohio St. 221. 
Pa.—Moser v. Miller, 7 Watts 156; 
Reed v. Dickey, 2 Watts 459. _ 
S.D.—O’Neill v. Bennett, 207 
543, 49 S.D. 524. 
Tenn.—Yates v. 
Cay aero; 
Dougherty, 
802. 


86 N.E. 


N.W. 


Chandler, 38 S.W. 
162 Tenn. 388; White v. 
Mart.&Y. 309, 17 Am.D. 


Tex.—Hampshire yv. Greeves, (Civ. 
App.) 130 S.W. 665 [aff 143 S.w. 147, 
104 Tex. 620]; Hampshire Vv. 
Greeves, (Civ. App.) 130 S.W. 665 [aff 
143 S.W. 147, 104 Tex. 620]; Thomas 
v. Hico First Nat. Bank, (Civ.App.) 
127 S.W. 844, 60 Tex.Civ.App. 133. 


Va.—Vicars v. Weisiger Clothing 
Co., 93 S.E. 580, 121 Va. 679; Wil- 
liamson vy. Gordon’s Ex’rs, 5 Munf. 
(19 Va.) 257, 


W.Va.—George v. Crim, 66 S.E. 526, 
66 W.Va. 421; Haymond v. Murphy, 
64 S.E. 855, 65 W.Va. 616. 


[a] Lien of government.—Under 
St. § 4130, giving the commonwealth, 
county, and taxing districts liens on 
the real estate of sheriffs and other 
collectors for money collected, those 
who innocently purchased real estate 
from sheriff, who was in default, take 
the same subject to lien, notwith- 
standing at the time of the purchase 
settlement had been made by the 
sheriff with the county commission- 
er, and a quietus granted by the fiscal 
court. Mason v. Cook, 218 S.W. 740, 
187 Ky. 260. Lien on officer’s proper- 
ty on settlement of account against 
him see officers § 325. 


[b] One who purchases land from 
heir or devisee without knowledge of 
the debts of the ancestor can hold 
the land discharged from liability 
therefor. Gibson v. Jones, 13 Lea 
(Tenn.) 684. 


{[c] Bond for unpaid purchase 
money.—A subpurchaser of land sold 
under a decree of court, without no- 
tice that only a bond for the purchase 
money has been given by his vendor, 
is not responsible to those entitled 
under the bond. Pierce’s Adm’r vy. 
Trige’s Heirs, 10 Leigh (37 Va.) 423. 

{d] Lien of undocketed judgment. 
—Land purchased for value without 
notice is not subject to judgments 
rendered by justices of the peace 
against the vendor not docketed at 
the registration of the deed or con- 
tract. Haymond v. Murphy, 64 S.E. 
855, 65 W.Va. 616. 


5. a. 
E. 1, 147 Ga. 603. 


Ill.—Dunlap v. Wilson, 


32 Ill. 517. 


Iowa.—Tutt v. Smith, 204 N.W. 294, 
201 Iowa 107, 48 A.L.R. 394. 

La.—Beard v. Nunn, 133 So. 429, 
2 Uy (Fa ie aoa 1455; 595 

Neb. 3azelman Lumber Co. vy. 
Hinton, 112 N.W. 603, 79 Neb. 313. 


N.Y.—Donovan v. Twist, 93 N.Y.S. 
990, 105 App.Div. 171; Driggs v. 
Simson, 3 Thomps.&C. 786 addenda 
[aff 60 N.Y. 641]. 
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trust,® a materialman’s lien,? a lien for labor,’ or an 


attorney’s lien.® 
[§ 1056] (9) Title by Adverse 


some jurisdictions it has been held that, after 
verse possession has ripened into title, the original 
owner cannot, by taking possession and conveying 
the land, or by conveying while claimant is not in 
actual possession, to a bona fide purchaser, convey 
to the latter any title which could be enforced 
against or affect the title acquired by the adverse 
possession,'® and a fortiori a conveyance by the 
original owner would not affect the rights of claim- 
ant who at the time of the conveyance was in pos- 


session.!! 


[§ 1057] 6. Rights of Persons Deprived of Land. 


N.C.—Hickson Lumber Co. v. Gay 
iambeLreCo:, Co cS ibe LOLS 150 SNEC: 
282, 21-L.R.A.N.S. 843. 


[a] Agreement for revival of 
mortgage.—Where a payment was 
made on a bond secured by mortgage, 
and afterward the payment was re- 
turned to the obligor, with the agree- 
ment that the lien of the morigage 
should revive, such agreement does 
not revive the lien as to purchasers 
whose rights in the mortgaged prop- 
erty accrued prior to the repayment. 
McCown y. Westbury, 29 S.E. 663, 30 
S.B. 142, 52 S.C. 421. 


[Lb] Wnauthorized release.—(1) 
One purchasing land subject to deed 
of trust where unauthorized release 
thereof mistakenly appears on mar- 
gin of record has been held not to ac- 
quire title defeating rights of mortga- 
gee under trust deed. Wilkins v. 
Fehrenbach, (Mo.App.) 180 S.W. 22. 
(2) Release of mortgage from the 
records secured by presentation of 
forged note by one who was not the 
legal owner or holder of note was 
fraudulent and void even as to sub- 
sequent purchasers for value and in 
good faith. Lee v. Clark, 1 S.W. 142, 
89 Mo. 553; Stratton v. Cole, 216 S.W. 
976, 203 Mo.App. 257. 


[c] Mortgages fraudulently can- 
celed.—(1) Where the records of 
mortgages were fraudulently cancel- 
ed without the consent of the mort- 
gagees, it has been held that such 
cancellations had no effect to free the 
lands, in the hands of third persons 
who ‘acquired the property in good 
faith, relying on the clear record, 
from subjection to the mortgages 
(Gallagher v. Conner, 70 So. 539, 138 
La. 633), (2) and that the rights 
of the holders of the mortgage paper 
against the lands in the hands of 
bona fide purchasers were perfect 
(Gallagher v. Conner, supra), (3) aud 
the mortgage paper, although with- 
out vitality in the owner’s hands, 
gained it by negotiation, and no sub- 
sequent act of the owner could create 
equities in favor of third persons as 
against the holders of the paper (Gal- 
lagher v. Conner, supra). (4) The 
fact that the purchasers of the land 
bought only after examination of ti- 
tle, while purchasers of the mortgage 
paper from the fraudulent owner 
made no investigation, has been held 
to create no equities in favor of the 
buyers of the land. Gallagher Vv. 
Conner, supra. (5) Nor is it a de- 
fense that the frauds of the owner 
were on holders of the mortgage pa- 
per, and not on third persons, buying 
the property from. the fraudulent 
owner, who at the time of the fraud 
were entire strangers to it. Galla- 
gher v. Conner, supra. 


[d] When mortgage is released, 
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[§§ 1055-1058 


A rightful owner who is deprived of an interest in 


land by the operation of the doctrine of bona fide 


In 
ad- 


Possession. 


the same.}? 


less share 


purchaser may recover the value of his land from 
the party whose wrongful act has deprived him of 
Where loss of a portion of the estate 
conveyed is occasioned through a conveyance by the 
aneestor of one of the persons holding jointly un- 
der an unrecorded deed, such person may neverthe- 
in the residue. 


[§ 1058] 7. Pleading!t—a. Bill, Petition, or Com- 
plaint—(1) In Actions by Bona Fide Purchasers. 
In an action by a bona fide purchaser without notice, 
the bill:must state facts showig him to be such,?® 


as that the consideration was actually paid,1® and 


a bona fide purchaser holds the prem- 
ises free of the mortgage, whether 
the purchase was made prior or sub- 
sequent to the release. Mueller v. 
Renkes, 77 P. 512, 31 Mont. 100. 


Priorities of mortgages see Mort- 
gages §§ 444-473. 

6. Barksdale v. Learnard, 73 So. 
736, 112 Miss. 861. 

7. Willingham-Tift Lumber Co. v. 
Barnes, 93 S.BE. 201, 147 Ga. 209; Ash- 
more v. Whatley, 24 S.E. 941, 99 Ga. 
150; Hortman-Salmen Co. v. High- 
Grade Realty Co., 126 So. 566, 12 La. 
App. 559 (erroneous receipt in full). 

Extinguishment or loss of mechan- 
ics’ liens by transfer of title generally 
see Mechanics’ Liens §§ 448—4538. 

8. Beall v. Butler, 54 Ga. 43. 


9. Charles v. Whitt, 218 S.W. 994, 
SH Ey ig 

19. Jll.—Faloon v. 
N.H. 835, 130 Ill. 649.- 

Miss.—Fairley vi Howell, 131 So. 
109, 159 Miss. 668; Lowi v. David, 
98 So. 684, 1384 Miss. 296. 

ite erin v. Holliday, 59 Mo. 


Simshauser, 22 


Pa.—Schall v. Williams Valley R. 
Cor 85 Pas 194% 


Tex.—Houston Oil Co. of Texas v. 
Patterson, (Commn.App.) 222 S.W. 
538, 199 S.W. 1140; Houston Oil ‘Co. 
of Texas v. Olive Sternenberg & Co., 
(Commn.App.) 222 S.W. 534 [aff (Civ. 
App.) 200 S.W. 232]; Marshburn v. 
Stewart, (Civ.App.) 295 S.W. 679 (dic- 
tum); Bowles v. Bryan, (Civ.App.) 
277 S.W. 760, (Commn.App.) 247 S. 
W. 276 [aff (Civ.App.) 214 S.W. 524]; 
East Texas Land, etc., Co. v. Shelby, 
41 S.W.. 642, 175 Bex.Civ. App: 685; 
MacGregor v. Thompson, 26 S.W. 649, 
% Vex Civ App. (32. 


[a] In support of this view it 
was said: (1) “But it is contended 
by the defendant that he is a pur- 
chaser for value from Voteau who ap- 
peared from the record to be the 
owner, and was in possession, without 
any notice of the prior adverse pos- 
session which passed the title to 
Ridgeway, or of any claim on his 
part to the premises; and that as 
against him, the defendant, Ridge- 
way, cannot assert his title; that to 
permit him to do so, would be giving 
to an adverse possession greater force 
and etlicacy than is given to an un- 
recorded conveyance. These objec- 
tions, it must be admitted, are very 
forcible. The registry act, however, 
cannot, in the nature of things, apply 
to a transfer of the legal title by aa- 
verse possession, and such title does 
not stand on the footing of one ac- 
quired and held by an _ unrecorded 
deed, and of such title, the purchaser 
may not expect to find any evidence 


must expressly aver the want of notice.** 


in the records.” Ridgeway v. Holli- 
day, 59 Mo. 444, 454. (2) “Titles ma- 
tured under the statute of limitations 
are not within the recording acts. 
However expedient it might be to re- 
quire some public record of such ti- 
tles to be kept, and however incon- 
venient it may be to purchasers to 
ascertain what titles of that sort are 
outstanding, still we have not as yet. 
any legislation on the subject, and 
it is not competent for judicial deci- 
sion to force upon them consequences 
drawn from the _ recording acts. 
Those acts relate exclusively to writ- 
ten titles. Possessory titles have al- 
ways been favourites of Pennsylvania 
legislation, and it would ill become 
the judiciary to clog them with con- 
ditions and disabilities, which the 
law-making power has not prescrib- 
ed, nor even suggested.” Schall v. 
veep Valley R. Co., 35 Pa. 19a) 
04, 


11. Wilson v. Campbell, 21 N.E. 
893, 119 Ind. 286; Western Canada 
Loan Co. v. Garrison, 16 Ont. 81. 

12. Clay v. Smith, 1 Bibb (Ky.) 
522 (holding that, where a land-office 
warrant has been fraudulently ob- 
tained from the owner and land pat- 
ented thereon and sold to innocent 
purchasers, the owner of the warrant 
is entitled to a judgment against the 


party fraudulently obtaining the 
same, for the value of the land). 
13. Dozier v. Barnett, Ag Bush 


(Ky.) 457. 


14. Pleading generally see Plead- 
Ineed 9S Crh ep ls 
15. Young v. Schofield, 34 S.W. 
497, 1382 Mo. 650 (holding that, where, 
in an action to cancel a sheriff’s deed, 
it appeared that the levy was made 
July 18, 1892, and the petition alleg- 
29 that plaintiff ‘on the — day 
— 1892, in good faith and 
for full value’’ ‘purchased such land, 
the petition failed to state facts 
showing that plaintiff was an inno- 
cent purchaser). 


[a] Issue of bona fide purchase: 
held raised.—Statutory bill to quiet 
title and answer held to raise issue 
of bona fide purchase. Lamar vy. Lin- 
coln Reserve Life Ins. Co., 131 So. 
228, 222 Ala. 60. 


16. Black Hagle Oil Co. v. Belcher, 
133 P. 11538, 22 Cal.App. 258; Blizzard 
v. Salyer, 100 S.E. 454, 125 Va. 604. 


[a] Allegation held insufficient.— 
An allegation in a bill that a deed to 
plaintiff was made in consideration of 
one hundred fifty dollars is not a suf- 
ficient allegation that plaintiff was a 
purchaser for a valuable considera- 
tion. Blizzard v. Salyer, 100 S.EB. 
454, 125 Va. 604. 


17. Black Eagle Oil Co. v. Belcher, 
123 Ps -1153, 22 Cal. App. 258; Chew v. 


pans SE IR BPRS RE SON EOS eee oN 
For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1058-1061] 


In bill to quiet title,1® where a statute preseribes 
the form and contents of the bill,1® it has been held 
that the defense of bona fide purchaser need not 


be specially pleaded.2° 


[§ 1059] (2) In Actions against Bona Fide Pur- 
A bill by the owner of an equitable title 
against a subsequent purchaser having the legal 
title must aver notice on the part of defendant of 
plaintiff’s equity,?! or that no consideration was paid 
However, where the burden is on de- 
fendants to show that they were bona fide purchasers 
for value, the failure of the complaint to allege no- 
tice does not make the complaint bad,?* although 
plaintiff may allege notice in his complaint.?4 

[§ 1060] b. Plea or Answer—(1) In Actions by 
An answer which seeks to 
defeat the right of a bona fide purchaser must aver 
that when plaintiff paid for the land, and took title, 


chasers. 


by him.?? 


Bona Fide Purchasers. 


Calvert, 1 Miss. 54; Blizzard v. Sal- 
yer, 100 S.H. 454, 125 Va. 604. 


[a] . Allegation held insufficient.—- 
An allegation in a bill, from which 
it might be deduced by calculation 
that plaintiffs were of a very tender 
age when a deed to them was made, 
was not a sufficient allegation that 
they were purchasers without notice 
of a prior unrecorded deed. Blizzard 
v. Salyer, 100 S.E. 454, 125 Va. 604. 

18. Bill, complaint, or petition in 
action to quiet title generally see 
Quieting Title §§ 154-183. 

19. See statutory provisions. 


29. Behan v. Friedman, 119 So. 20, 
218 Ala. 513. 


21. McNeil v. Magee, 16 F.Cas.No. 
8,915, 5 Mason 244; Winstandley v. 
Crim, 20 N.E. 238, 117 Ind. 328; Cog- 
geshall v. Griswold, 13 R.I. 642; Ed- 
mondson v. Hays, 1 Overt. (Tenn.) 
509, sub nom. Perkins v. Hays, Cooke 
(Tenn.) 168, 5 Am.D. 680. 


22. Edmondson v. Hays, 1 Overt. 
(Tenn.) 509, sub nom. Perkins v. 
Hays, Cooke (Tenn.) 163, 5 Am.D. 680. 


Hodnett v. Howle, 91 So. 604, 
Ala. 39; Rozell v. Chicago Mill, 
etc., Co., 89 S.W. 469, 76 Ark. 525; 
Rouse’s Adm’r v. McDonald, 262 S.W. 
1085, 203 Ky. 702; Rouse v. Craig 
Realty Co., 262 S.W. 10838, 203 Ky. 697; 
Brogan v. Porter, 140 S.W. 1007, 145 
BGI MEY WIE 


24. See cases infra this note. 


[a] Notice held sufficiently alleg- 
ed.—(1) In general. Kibbe v. Scholes, 
123 So. 61, 219 Ala. 571. -(2) An al- 
legation that defendants had actual 
notice through conversations with 
the vendor of the rights of the pur- 
chaser under whom plaintiff claimed 
has been held a sufficient allegation 
of actual notice as against a general 
demurrer. Citizens’ & Southern Bank 
v. Farr, 139 S.E. 658, 164 Ga. 880. (3) 
Where plaintiff, in a suit to recover 
an interest in land, sold his interest 
to defendants in such suit, and plain- 
tiff's attorney, who had been prose- 
cuting the suit under a power of at- 
torney giving him an interest in the 
subject matter, intervened, allega- 
tions in the intervener’s petition that 
he and his associate had filed suit and 
continuously prosecuted it have been 
held a sufficient charge that defend- 
ants had actual notice that the inter- 
vener had, in part at least, performed 
his duties as contemplated by the 
power of attorney. Bowles v. Bryan. 
(Tex.Commn.App.) 247 S.W. 276 [aff 
(Civ.App.) 214 S.W. 524]. 

{b] Complaint held demurrable.— 


Under Civ. Code (1910) § 4535, rela- 
tive to the rights of a purchaser 


VENDOR AND PURCHASER 


he had notice of defendant’s prior rights.?° 
where the holder of an equitable title sets it up as 
a defense in an action by a holder of the legal title, 


[66 C.J.] 1195 
So, 


defendant must aver that plaintiff had notice of 


chasers.?7 


without notice from one with notice, 
it has been held that a demurrer was 
properly sustained to allegations that 
defendant’s original predecessor en- 
tered the land in controversy with 
full knowledge that he had no title, 
and that the title was in plaintiff’s 
ancestor, and that such notice and 
knowledge attached to and followed 
the claim of title to defendant. 
James v. Maddox, 111 S.E. 731, 153 
Ga. 208. 

25. Larrance v. Lewis, 98 N.E. 892, 
51 Ind.App. 1; Martin v. Thomas, 49 
S.B. 118, 56 W.Va. 220. 


26. Hamilton v. Williford, 15 S.E. 
753, 90 Ga. 210; Rucker v. Steelman, 
73 Ind. 396. 

27. Pleading bona fide purchase in 
action to enforce vendor’s licn see 
infra § 1257. 

28. U.S.—Independent Coal & Coke 
Convict. (Sire @iSiet, (a4, 274 suES. 
640, 71 L.Ed. 1270 [aff 9 F.(2d) 517]; 
Wright-Blodgett Co. v. United States, 
35 S.Ct. 339, 2386 U.S. 397, 59 L.Ed. 
637; Kitchen v. Canavan, 22 F.(2d) 
116 [cert den 48, S.Ct. 433, 277 U.S. 
585, 72 L.Ed. 1000]. 


Cal.—County Bank of San Luis 
Obispo ve Fox,” 51 P2°11,)119" Cal." 34. 


Ky.—Rouse’s Adm’r v. McDonald, 
262 S.W. 1085, 203 Ky. 702; Rouse v. 
Craig Realty Co., 262: S.W. 1083, 203 
Ky. 697; Brogan v. Porter, 140 S.W. 
1007, 145 Ky. 587. 


Mo.—McQuitty v. Steckdaub, 190 S. 
W. 599; Brown v. Tuschoff, 138 S.W. 
497, 235 Mo. 449; Young v. Schofield, 
34 S.W. 497, 132 Mo. 650. 


Neb.—Arlington State Bank  v. 
Paulsen, 78 N.W. 3038, 57 Neb. 717 [rev 
oad tree grounds 80 N.W. 263, 59 Neb. 

N.Y.—Ochenkowsky v. Dunaj, 244 
N.Y.S. 267, 187 Mise. 674 [aff 251 N. 
Y.S. 589, 2382 App.Div. 441]. 


Okl.—Fickel v. Webb, 293 P. 206, 
146 Okl. 16; Tucker v. Leonard, 291 
P. 124, 135, 144 Okl. 258, 264; Austin 
v. Evans, 270 P. 26,-132 Okl. 238; Big- 
pond v. Page, 257 P. 793, 125 Okl. 282; 
Scott v. Woods Lumber Co., 207 P. 
449, 86 Okl. 185; McIntosh v. Holt- 
grave, 191 P. 739, 79 Okl. 63; Adams 
Oil & Gas Co. v. Hudson, 155: P. 220, 
55 Okl. 386; Bruce v. Overton, 154 P. 
340, 54 Okl. 350 [cit Cyc]. 

$.C.—Carr v. Mouzon, 76 S.E. 201, 
93 S.C. 161, Ann.Cas.1914C. 731; Rob- 
CLURVAMULIISS Ola L Ee aD 0s L598 SOs hous 
Lupo v. True, 16 S.C. 579. 


Tex.—Kurz v. Soliz, (Civ.App.) 231 
S.W. 424. 

Va.—Blizzard v. Salyer, 
454, 125 Va. 604 [cit Cyc]. 


100 S.E. 


defendant’s equity at the time he purchased.?® 


[§ 1061] (2) In Actions against Bona Fide Pur- 
Generally, the defense of a bona fide 
purchaser for value is an affirmative defense which 
must be pleaded,?* and unless a bona fide purchase 
for value without notice is disclosed by the aver- 
ments of the bill,?® such a defense cannot be made 
by demurrer, but must be interposed by plea or 
answer,*° in which great certainty and particularity 
of averment is required.®* 
statutes*? a mere averment that defendant was a 
bona fide purchaser is sufficient on demurrer,*? gen- 
erally, the plea or answer must set forth the par- 
ticulars of the purchase.** Thus, in setting up a bona 


Although under some 


W.Va.—Simmons v. Simmons, 100 


S.E. 743, 85 W.Va. 25. 


29. Kibbe v. Scholes, 123 So. 61, 
219 Ala. 571; Fountain v. Pateman, 66 
So. 75, 189 Ala. 153; Hogan v. Scott, 
65 So. 209, 186 Ala. 310. 


30. U.S.—Wright-Blodgett Co. v. 
United States, 35 S.Ct. 339, 236 U.S. 
397,59 Lids 63i7t 

Ala.—Burke v. Cunningham, 115 So. 
182, 217 Ala. 188; Hatter v. Quina, 113 
So. 47, 216 Ala. 225;- :Hodnett, v. 
Howle, 91 So. 604, 207 Ala. 39; Hogan 
v. Seott, 65 So. 209, 186 Ala. 310; Kel- 
ley v. Chandler, 63 So. 941, 184 Ala. 
358; Hanchey v. Hurley, 30 So. 742, 
129 Ala. 311; Wood v. Holly Mfg. 
Co., 13 So. 948, 100 Ala. 350, 46 Am. 
STR to 6: 


S.C.—Merck v. Merck, 78 S.E. 1027, 
95"S-C. 328. 

Tenn.—Grier v. Canada, 107 S.W. 
970, 119 Tenn. 17; Dunham yv. Harvey, 
69° S.W. 772, 111 Tenn. 620. 


Va.—Blizgzard v. Salyer, 100 S.E. 
454, 125 Va. 604; Rorer Iron Co. v. 
Trout, 2 S.E. 713; 83 Va. 397, 5 Am. 
SR. 282: i 

[a] Infants.—The rule is applica- 
ble to infants. Blizzard v. Salyer, 100 
S.E.. 454, 125 Va. 604. 


{b] Strictness not necessary in an- 
swe as in plea.—The same strictness 
in setting up the defense of bona fide 
purchase is not required when made 
in an answer as in a plea. Servis v. 
Beatty, 32 Miss.’ 52. 

31. U.S.—Boone v. Chiles, 10 Pet. 
177, 9 L.Ed. 388. ‘ f 

Ala.—Wood vy. Holly Mfg. Co., 13 So. 
948, 100 Ala. 350, 46 Am.S.R. 56; 
Gresham v. Ware, 79 Ala. 192; Hoop- 
er’s Adm’r v. Strahan, 71 Ala. 75. 

N.J.—Naame v. Doughty, 158 A. 501, 


109 N.J.Eq. 535 [rev 152 A. 444, 8 
N.J.Mise. 884]; Graves v. Coutant, 31 
N.J.Eq. 763. 


Tenn.—Dunham v. Harvey, 69 S.W. 
772, 111 Tenn. 620; Rhea v. Allison, 3 
Head 176. 


Wis.—Pricket v. Muck, 42 N.W. 256, 
74 Wis. 199. : 


32. See statutory provisions. 


33. Simpson y. Cornish, 218 N.W. 
193, 196 Wis. 125 (the objection should 
have been taken by motion to make 
more definite and certain). 


34. Naame v. Doughty, 158 A. 501, 
109 N.J.Eq. 535 [rev 152 A. 444, 8 
N.J.Mise. 884]; Graves v. Coutant, 31 
N.J.Eq. 763. And see cases ‘infra 
notes 35-43. 

{a] Answer held sufficient.—Mob- 


ree v. Rhoades, 186 P. 230, 77 Okl. 


1196 [66 C.J.] 


fide purchase without notice by plea or answer, it 
must state the deed of purchase, the date, parties, 
and contents briefly,?® that the vendor was, or pre- 
tended to be, seized in fee, and was in possession,?°® 
and how he acquired title.*7 The consideration must 


35. U.S.—Wright-Blodgett Co. v. 
United States, 35 S.Ct. 339, 236 U.S. 
397, 59 L.Ed. 637; Smith yv. Orton, 131 
U.S. appendix Ixxv, 13° 1. Bids 1462) 
Boone vy. Chiles, 10 Pet. 177, 9 L.Ed. 
388. 

Ala.—Kibbe v. Scholes, 123 So. 61, 
219 Ala. 571; Wood v. Holly Mfg. Co., 
13 So. 948, 100 Ala. 350, 46 Am.S.R. 56; 
Gresham v. Ware, 79 Ala. 192; Hoop- 
er’s Adm’r v. Strahan, 71 Ala. 75. 


Ark.—Buck v. Martin, 27 Ark. 6. 

Ill.— Brown v. Welch, 18 Ill. 343, 
68 Am.D. 549. 

Okl.—Exchange Trust Co, v. God- 
frey, 261 P. 197, 12/8 Okl. 108; Tucker 
v. Leonard, 183 P. 907, 76 Okl. 16. 


Wis.—Pricket v. Muck, 42 N.W. 256, 
74 Wis. 199. 

36. U.S.—Wright-Blodgett Co. v. 
United States, 35 S.Ct. 339, 236 U.S. 
397, 59 L.Ed. 637; Smith v. Orton, 131 
U.S. appendix Ixxyv, 18 L.Ed. 62; 
Boone v. Chiles, 10 Pet. 177, 9 L.Ed. 
388; Flagg v. Mann, 9 F.Cas.No. 4,847, 
2 Sumn. 486. 

Ala.—Hooper’s Adm’r v. Strahan, 71 
Ala. 75; Ledbetter v. Walker, 31 Ala. 
175; Moore v. Clay, 7 Ala. 742. 


Ark.—Gerson v. Pool, 31 Ark. 85; 
Buck v. Martin, 27 Ark. 6; Miller v. 
Fraley, 21 Ark. 22. 


N.J.—Havens y. Bliss, 
363. 

Okl.—Exchange Trust Co. v. God- 
frey, 261 P. 197,128 Ok). 108}. ‘Tucker 
v. Leonard, 183 P. 907, 76 Okl. 16. 


Or.—Wood v. Rayburn, 22 P. 521, 
18 Or. 3; Weber v. Rothchild, 15 P. 
650, 15. Or. 385, 3 Am.S.R.. 162. 


S.C.—Snelgrove v. Snelgrove, 4 S.C. 
Eq. 274. 
Tenn.—Rhea v. Allison, 3 Head 176. 


Va.—Rorer Iron Co. v. Trout, 2 S.E. 
713, 83 Va. 397, 5 Am.S:R.) 285. 


Wis.—Pricket v. Muck, 42 N.W. 256, 
74 Wis. 199. 

Eng.—Story v. Windsor, 2 Atk. 630, 
26 Reprint 776; Jackson v. Rowe, 4 
Russ. 514, 4 Eng.Ch. 514, 38 Reprint 
899; Head v. Egerton, 3 P.Wms. 280, 
24 Reprint 1065; Trevanian v. Mosse, 
1 Vern.Ch. 246, 23 Reprint 444; Atty.- 
Gen. v. Backhouse, 17 Ves.Jr. 283, 34 
Reprint 110; Daniels v. Davison, 16 
Ves.Jr. 249, 33 Reprint 978; Wallwyn 
v. Lee, 9 Ves.Jr. 24, 32 Reprint 509. . 


{a] Im Illinois the rule as to the 
possession of the grantor has been 
abrogated by statute. Brown § v. 
Welch, 18 Ill. 343, 68 Am.D. 549. 


37. Wright-Blodgett Co. v. United 
States, 35 S.Ct. 339, 236 U.S. 397, 59 
L.Ed. 637; Boone vy. Chiles, 10 Pet. (U. 
S.) 177, 9 L.Ed. 388; Buck v. Martin, 
97 Ark. 6; Brown v. Welch, 18 Ill. 
343, 68 Am.D. 549; Exchange Trust 
Co. v. Godfrey, 261 P. 197, 128 Okl. 
108; Tucker v. Leonard, 183 P. 907, 
76 ‘Oki, 16. 


38. U.S.—Wright-Blodgett Co. v. 
United States, 35 S.Ct. 339, 236 U.S. 
397, 59 L.Ed. 6387; Smith v. Orton, 131 
U.S. appendix Ixxv, 18 L.Ed. 62; Boone 
vou @hiles, LON ret, 1177, 99) Teddy 38/8); 
Johnson v. Georgia L. & T. Co., 141 F. 
593, 72 C.C.A. 639. 

Ala.—Wood v. Holly Mfg. Co., 13 
So. 948, 100 Ala. 350, 46 Am.S.R. 56; 
Hooper’s Adm’r v. Strahan, 71 Ala. 
75; Ledbetter v. Walker, 31 Ala. 175. 


26 N.J.Eq. 


VENDOR AND PURCHASER 


in the deed.*® 


Ark.—Buck vy. Martin, 27 Ark. 6. 


Cal.—County Bank of San Luis 
Obispo: Vi Hox. bl) PYad Tine Calky 34: 
Monterey Park Commercial & Sav- 
ings Bank v. Bank of Hollywood, 13 
P.(2d) 976, 125 Cal.App. 402. 

Ill.—Brown vy. Welch, 18 Ill. 
68 Am.D. 549. 

Ky.—Long v. Howard, 17 S.W.(2d) 
207, 229 Ky. 369; Deskins v. Big San- 
dy Co,,, 89° S:W. 695, L2d Ky-qe0i 28 
Eyre soos 

Okl.— Exchange Trust Co. v. God- 
frey, 261 P. 197, 128 Ok]. 108; Mobley 
Vv. Rhoades, 186 P2230) 77 (OKL soa: 
rece v. Leonard, 183 P. 907, 76 OkK1. 


Or.—Weber v. Rothchild, 15 P. 650, 
15) Or; 385, AMOS, Re oLoZise RlChards 
Vv. snyder,..6.P. 186, 11 Or, 502. 

S.C.—Robert v. Ellis, 37 S.E. 250, 
59 S.C. 187; McBee v. Loftis, 20 S.C. 
Eq. 90; Snelgrove v. Snelgrove, 4 S.C. 
Eq. 274. 

Va.—Rorer Iron Co. v. Trout, 2 S.E. 
718, 83 Va. 397, 5 Am.S.R. 285. 

Wis.—Pricket v. Muck, 42 N.W. 256, 
74 Wis. 199; Everts v. Agnes, 4 Wis. 
343, 65 Am.D. 314. 


See also More v. Mayhow, 1 Ch.Cas. 
34, 22 Reprint 680, 2 Freem. 175, 22 
Reprint 1141 (holding a plea stating 
defendant was a purchaser for a valu- 
able consideration not bad). 


39. Ala.—Ledbetter v. Walker, 
Ala. 175. 


Ark.—Miller y. Fraley, 21 Ark. 22. 


Cal.—Monterey Park Commercial & 
Savings Bank vy. Bank of Hollywood, 
13 P.(2d) 976, 125 Cal.App. 402. 


Ky.—Long v. Howard, 17 S.W.(2d) 
207, 229 Ky. 369. 

Minn.—Minor v. 
Minn, 225. 

Miss.—-Jenkins v. Bodley, Sm.&M. 
Ch.'338;sHarper.v. Reno, Kreem.' 323) 
Walker v. Gilbert, Freem. 85. 


N.J.—Bridgewater v. Ocean City 
Ass’n, 96 A. 905, 85 N.J.Eq. 379 [aff 
102 A; 1052; 88 N.J.Eg. 350) 361, 352, 
96 A. 905]. 


N.Y.—Ochenkowsky v. Dunaj, 244 
N.Y.S. 267, 187 Misc. 674 [aff 251 N.Y. 
S. 589, 282 App.Div. 441]; Balcom v.' 
New York L. Ins., etc., Co., 11 Paige 
454; Murray v. Ballou, 1 Johns.Ch. 
566. 


Okl.—Mobley v. Rhoades, 186 P. 230, 
77 Okl. 64. ; 


S.C.—Robert v. Ellis, 37 S.E. 250, 
59 S.C. 137. 

W.Va.—Wagegy v. Wagegy, 87 S.E. 
178, 77 W.Va. 144; Cassaday Fork 
Boom & Lumber Co. v. Terry, 73 S.E. 
278, 69 W.Va. 572. 


Eng.—Cason v. Round, Prec.Ch. 226, 
24 Reprint 110; Jones v. Thomas, 3 
P.Wms. 243, 24 Reprint 1046. 


40. U.S.—Wright-Blodgett Co. v. 
United States, 35 S.Ct. 339; 236 U.S. 
397, 59 L.Ed. 687; McDonald v. Beld- 
ing, 12 S.Ct. 892, 145 U.S. 492, 36 L.Ed. 
788; Smith v. Orton, 131 U.S. appendix 
Ixxv, 18 L.Ed. 62; Boone v. Chiles, 10 
Pet. 177, 9 L.Ed. 388; Johnson v. Geor- 
Peale Way rea Dea Okomiy ule alias nay (Ph OK OW NE 
639. : 

Ala.—Kibbe v. Scholes, 123 So. 61, 
219 Ala. 571; Gresham v. Ware, 79 
Ala. 192; Hooper, Adm’r y. Strahan, 


343, 


31 


Willoughby, 3 
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be stated, with a distinct averment that it was bona 
fide and truly paid, independently of the recitals 
Notice must be positively and not 
evasively denied®® previous and down to the time of 
paying the money and the delivery of the deed;*° 


71 Ala. 75; Wells v. Morrow, 38 Ala. 


125; Johnson v. Toulmin, 18 Ala. 50, 
52 Am.D. 212; Moore v. Clay, 7 Ala. 
742. 


Ark.—Rozell v. Chicago Mill, ete., 
Co., 89 S.W. 469, 76 Ark. 525; Buck 
v. Martin, 27 Ark. 6; Duncan v. John- 
son, 13 Ark. 190. 

Ill.—Brown v. Welch, 18 Ill. 
68 Am.D. 549. 

Ind.—Gallion v. McCaslin, 1 Blackf. 
91, 12 Am.D. 208; Elsbury v. Shull, 
70 N.E. 287, 32 Ind.App. 556. 

Iowa.—Blackman v. Henderson, 87 
N.W. 655, 116 Iowa 578, 56 L.R.A. 902. 

Ky.—Deskins vy. Big Sandy Co., 89 
S.W. 695, 121 Ky. 601, 28 Ky.L. 565; 
Carr v, Callazhan, 3-lLaitt., 365. 


Mich.—Thomas vy. Stone & Graham, 
Walk. 117. 


Minn.—Minor  v. 


343, 
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Minn. 225. 
BG te v. Wilson, 30 Mo. 


N.J.—Dean vy. Anderson, 34 N.J.Eq. 
496; Graves v. Coutant, 31 N.J.Eq. 
763; Wilson v. Hillyer, 1 N.J.Eq. 63. 


N.Y.—Harris v. Norton, 16 Barb. 
264; Grimstone v. Carter, 3 Paige 421, 
24 Am.D. 230. 


Okl.—Exchange Trust Co. v. God- 
frey, 261 P. 197, 128 Okl. 108; Tucker 
v. Leonard, 183 P. 907, 76 Okl. 16. 

Or.—Rhodes v. McGarry, 23 P. 971, 
19 Or, 222; Weber v. Rothchild, 15 


Pee6505. 15 "Ore 385, "3 Ann onkeanel Oos 
S.C.—Robert v. Ellis, 37 S.E. 250, 


59 S.C. 137; Snelgrove v. Snelgrove, 
4 S.C.HKq. 274. 
Tenn.—Cardwell v. Cheatham, 2 


Head 14; Smitheal v. Gray, 1 Humphr. 
491, 34 Am.D. 664; Pillow’s Heirs v. 
Shannon’s Heirs, 3 Yerg. 508. 


Va.—Rorer Iron Co. v. Trout, 2 S.E. 
713, 83 Va. 397, 5 Am.S.R. 285; Hoover 
v. Donally, 3 Hen.&M. (13 Va.) 316. 


Wis.—Pricket v. Muck, 42 N.W. 256, 
74 Wis. 199; Everts v. Agnes, 4 Wis. 
343, 65 Am.D. 314. 


Eng.—Radford v. Wilson, 3 Atk. 
815, 26 Reprint 1265; Story v. Wind- 
sor, 2 Atk. 630, 26 Reprint 776; Fitz- 
gerald v. Burk, 2 Atk. 397, 26 Reprint 
640; More v. Mayhow, 1 Ch.Cas. 34, 
22 Reprint 680, 2 Freem. 175, 22 Re- 
print 1141; Phillips v. Phillips, 3 Gif- 
fard 200, 66 Reprint 382 [aff 4 De G.F. 
&J. 208, 65 Hng.Ch. 162, 45 Reprint 
1164]; Pennington v. Beechey, 2 Sim. 
&S. 282, 1 Eng.Ch. 282, 57 Reprint 354; 
Bodmin v. Vandenbendy, 1 Vern.Ch. 
179, 23 Reprint 399; Hardy v. Reeves, 
5 Ves.Jr. 426, 31 Reprint 664. 


wool want’ v. Brady, 16 Grant Ch. 


[a] Whole of purchase money paid 
before notice.—(1) Where the same 
strictness in setting up the defense 
of bona fide purchase is not required 
when made in an answer instead of a 
plea (see supra note 30 [b]), (2) it 
has been held that the answer. need 
not aver that the whole of the pur- 
chase money was paid before notice 
of a defect in the title (Servis v. 
Beatty, 32 Miss. 52). ‘ 


[b] Want of notice in grantor.— 
If defendant relies on want of notice 
in his grantor, he must aver such fact. 
Blackman v. Henderson, 87 N.W. 655, 
116 Iowa 578, 56 L.R.A. 902; Galatian 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and this is true although notice is not charged on 
So, too, knowledge of any cir- 
cumstances from which notice ean be inferred must 
be denied,*? especially where notice is specially 


the other side.*! 


charged in the bill or complaint.*# 


[§ 1062] 8. Evidence—a. Presumptions. The gen- 
eral rules as to presumptions** apply in actions by 
or against an alleged bona fide purchaser of land.*® 
While it has been held that the good faith of pur- 
chasers of land fraudulently transferred to their 
grantor cannot be presumed,*® a purchaser for value 
is presumed prima facie to be an innocent purchaser 
and where nothing is alleged to 
the contrary, it has been held that it must be as- 
sumed that the purchaser was a bona fide purchaser 
Where a subsequent 
purchaser first records his deed, it has been held 
that there is a presumption that he acquired his title 
in good faith and without notice of the prior unre- 


in good faith;*7 


for a valuable consideration.*® 


v. Erwin, Hopk. (N.Y.) 48 [aff 8 Cow. 
361]. 


Time of receiving notice see supra 
§ 1037. 

41. Ala.—Kibbe v. Scholes, 123 So. 
61, 219 Ala. 571; Gresham v. Ware, 79 
Ala. 192; Ledbetter v. Walker, 31 Ala. 
175; Moore v. Clay, 7 Ala. 742. 


Ark.—Rozell v. Chicago Mill, etce., 


Co., 89 S.W. 469, 76 Ark. 525. 
Minn.—Minor y. Willoughby, 3 
Minn. 225. 
Miss.—Jenkins v. Bodley, Sm.&M. 
Ch. 338; Leftwich v. Orne, Freem.:- 
» 207; Walker v. Gilbert, Freem. 85. 


N.J.—Bridgewater v. Ocean City 
Ass'n, 96 A. 905, 85 N.J.Eq. 379 [aff 
1102) A, 1052), 88 NVI Eq. 350, 351, 3521; 
Wilson v. Hillyer, 1 N.J.Eq. 63. 

N.Y.—Ochenkowsky vy. Dunaj, 244 
N.Y.S. 267, 137 Misc. 674 [aff 251 N.Y. 
S. 589, 232 App.Div. 441]; Balcom v. 
NCW COL 1a AMS, heUG yy ©O., 11 Paige 
454; Frost v. Beekman, 1 Johns.Ch. 
288 [rev on other grounds 18 Johns. 
544, 9 Am.D. 246]. 


Okl.—Mobley v. Rhoades, 186 P. 230, 
77 OK. 64. 


S.C.—Robert v. Ellis, 37 S.E. 250, 
59ESICE 3 7 

W.Va.—Wagegy v. Waggy, 87 S.E. 
178, 77 W.Va. 144;. Cassaday Fork 
Boom & Lumber Co. v. Terry, 73 S.E. 
278, 69 W.Va. 572. 


42. Kibbe vy. Scholes, 123 So. 61, 
219 Ala. 571; Wood v. Holly Mfg. 
Co., 13 So. 948, 100 Ala. 350, 46 Am. 
S.R. 56; Miller v. Fraley, 21 Ark. 22; 
Bridgewater v. Ocean.City A&s’n, 96 
A. 905, 85 N.J.Eq. 379 [aff 102 A. 1052, 
88 N.J.Eq. 350, 351, 352]; Ochenkow- 
sky v. Dunaj, 244 N.Y.S. 267, 137 Misc. 
674 [aff 251 N.Y.S. 589, 232 App.Div. 
441]; Balcom v. New York L. Ins., 
ete.,Co., Le Paige CN. Y.)) 4545 poet 
v. Ballou, 1 Johns.Ch. (N.Y.) 56 


43. U.S.—Wright-Blodgett as Ws 
United States, 35 S.Ct. 339, 236 U.S. 
397, 59 L.Ed. 637; Boone v. Chiles, 
10 Pet. raya) L.Ed. 388. 


Ala.—Ledbetter v. Walker, 31 Ala. 
175; Johnson v. Toulmin, 18 Ala. 50, 
52 Am.D. 212. 

Ark.—Buck v. Martin, 27 Ark. 6. 

I)].—Brown vy. Welch, 18 Ill. 343, 68 
Am.D, 549. 

Miss.—Chew v. Calvert, 1 Miss. 54; 
Jenkins v. Bodley, Sm.&M.Ch. 338; 
Harper v. Reno, Freem. 323; Leftwich 
v. Orne, Freem. 207. 

N.Y.—Galatian vy. Erwin, Hopk. 48 
[aff 8 Cow. 361]. 


Okl.—Exchange Trust Co. vy. God- 


VENDOR AND PURCHASER 


title.>? 


corded conveyance.?® 
sumed to have examined the title®® and to know the 
contents of his deed®! and of deeds in his chain of 
A purchaser with information putting him 


[66 C.J.] 1197 


So, 


too, a purchaser is pre- 


on inquiry is conclusively presumed to know what- 


diligent inquiry 
ipod gin ow 


effect.°§ 


frey, 261 P. 197, 128 Okl. 108; Tucker 
v. Leonard, 183 P. 907, 76 Okl. 16. 


Wis.—Pricket v. Muck, 42 N.W. 256, 
74 Wis. 199. 


[a] Actual knowledge.—It is not 
sufficient to deny “actual knowledge.” 
Harper vy. Reno, Freem. (Miss.) 323. 


44. See Evidence §§ 25-88. 
45. See cases infra this section. 


[a] Thus (1) where a widow made 
a deed to a son which was not record- 
ed for a long time, it must be assumed 
that he purchased knowing that the 
homestead estate was liable for pay- 
ment of debts after termination of 
the homestead right. Howe v. Brown, 
123 N.H. 46, 287 Ill. 532. (2) Persons 
dealing with property after the record 
of a deed by a party to a suit previ- 
ously dismissed are presumed free 
from notice of a subSequent judgment. 
Schaeffer v. Potzel, 238 Ill.App. 335. 


46.. Myers v. Harness, 244 P. 1109, 
116 Okl. 268. 


47. Fly v. Cline, 193 P. 615, 49 Cal. 
App. 414; Terry v. Ellsworth, 32 S. 
W.(2d) 558, 236 Ky. 54; Roll v. Rea, 
12 A. 905, 50 N.J.Law 264; Smith v. 
Pure Strain Farms Co., 167 N.Y.S. 877, 
180 App.Div. 703. 


[a] Deed expressing nominal con- 
sideration.—Where a deed expresses 
only a nominal consideration, it has 
been held that the presumption that 
the purchase was in good faith and 
for value does not arise. Ochenkow- 
ski v. Dunaj, 251 N.Y.S. 589, 232 App. 
Div. 441 [aff 244 N.Y.S. 267, 137 Misc. 
674]. 


[b] Trustees and creditors secured 
by trust deed.—There is a rebuttable 
presumption that trustees and credi- 
tors secured by a trust deed are pur- 
chasers without notice of preéxisting 
debts, umless the contrary is charged, 
and, if denied, proved. Marshall v. 
McDermitt, 90 S.E. 830, 79 W.Va. 245, 
EAL LOL C! 883: 


{ec] In Texas, although it has been 
held (1) where land was previously 
conveyed to another who failed to 
record his deed, that no presumption 
arises from the mere lapse of time, in 
the absence of any proof on the sub- 
ject, that the second grantee paid a 
valuable consideration and. bought 
without actual notice of the prior 
grant (Rogers v. Pettus, 15 S.W. 1093, 
80 Tex. 425), (2) it has also been held, 
where the parties to the transactions 
have died, and no direct proof can be 
made that the subsequent purchaser 
had or had not notice of a prior con- 
veyance, that on proof being made 
that the subsequent purchaser paid 


[§ 1063] b. Burden of Proof.®° 
the person relying on the defense of a bona fide pur- 


ever could have been learned from investigation,** 
as the law presumes that one about to deal with real- 
ty has either made inquiry of the occupant’s right, 
or has been so negligent that he cannot be regarded 
as a bona fide purchaser;°* but this presumption 
may be rebutted by proof that the purchaser made 


and failed to discover the prior 


However, it cannot be presumed that a 
purchaser of land had actual notice of a bond for 
a deed not legally recorded,®® or that he actually 
saw the record,°* in the absence of evidence to that 


As a general rule 


a valuable consideration, a presump- 
tion might be indulged that he bought 
without notice of the prior convey- 
ance (Hastham vy. Hunter, 86 S.W. 323, 
98 Tex. 560; Rogers v. Pettus, supra; 
Dean v. Gibson, 79 S.W. 3638, 34 Tex. 
Civ.App. 508; Dean v. Gibson, (Civ. 
App.) 58 S.W. 51). 


48. Easter v. Severin, 64 Ind. 875. 
49. Jesnoff v. Becker, 135 So. 146, 
101 Fla. 716; Rabinowitz v. Houk, 129 


So. 501, 100 Fla. 44; Rambo v. Dick- 
enson, 110 So. 352, 92 Fla. 758; Sirkin 
v. Schupler, 105 So. 151, 90 Fla. 68; 
Hopkins v. O’Brien, 49 So. 936, 57 Fla. 
444; Feinberg v. Stearns, 47 So. 797, 
56 Fla. 279, 131 Am.S.R. 119; Anthony 
v. Wheeler, 22 N.B. 494, 130 Ill. 128. 
17 Am.S.R. 281; Ryder v. Rush, 102 
Ill. 338; Smith v. Ferguson, 91 nu OR 
304; Gould v. Wenstrand, 90 Ill.App. 
127; Godfroy v. Disbrow, 1 Mich. 260; 
Parrish v. Mahany, 73 N.W. 97, 10 S.D. 
276, 66 Am.S.R. 715 [aff 81 N.W. 295, 
12 S.D. 278, 76 Am.S.R. 604]. 


[a] Acquisition of entire estate.— 
It is presumed that the holder of the 
prior recorded title acquired the en- 
tire estate in the absence of notice. 
Custer Consol. Mines Co. vy. City of 
Helena, 156 P. 1090,°52 Mont. 35. 


50. Polhamus v. Hines, 218 N.Y.S. 
401, 128 Mise. 299. 


51. Fidelity-Philadelphia Trust Co. 
v. Lehigh Valley Coal Co., 143 A. 474, 
294 Pa. 47; Gibson v. Winslow, 46 Pa. 
380, 84 Am.D. 552. 


52. Baldwin vy. Anderson, 
578, 103 Miss. 462; Deason v. Taylor, 
53 Miss. 697; Gibson v. Winslow, 46 
Pa. 380, 84 Am.D. 552. 


53. Southwest Pipe Line Co. v. 
Empire Natural Gas Co., 33 F.(2d) 
248, 64 A.L.R. 1229 [aff 25 KF. (2a) 742]; 
Kobbe v. Harriman Land Co., 201 S. 
W. 762, 139 Tenn. 251. 


54. Penrose v. Cooper, 121 P. 1103, 
86 Kan. 597 [rev on other grounds 128 
P. 362, 88 Kan. 210]; Williamson v. 
Brown, 15) NAY. 13545 Betts v. Letcher, 
46-N.Wi 193, 1 S.D. 182: 

55. Penrose v. Cooper, 121 P. 1103, 
86 Kan. 297 [rev on other grounds 
128 P. 362, 88 Kan. 210]; Huffman v. 
Cooley, 184 N.W. 49, 28 S.D. 475. 

56. Phillis v. Gross, 143 N.W. 378, 
32 S.D. 438. 


60 So. 


57. Phillis v. Gross, supra. 
58. Phillis v. Gross, supra. 
59. Burden of proof: 


Generally see Evidence §§ 13-24. 

As to notice in action to enforce ven- 
dor’s lien against subpurchaser see 
infra § 1265. 
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chase for value without notice has the burden of 
proving such defense,®® especially where fraud on 
the part of his vendor is proved. 
shoulder and carry this burden to a successful end, 


60. U.S.—Meyer v. Ritter, 268 F. 
937; Tobey v. Kilbourne, 222 F. 760, 
138 C.C.A. 308, Ann.Cas.1918C 470; 
Mercantile Trust Co. v. Chicago, 123 
BN 393559 C.C.A. 3493, Nickerson: \v. 
Meacham, 14 F. 881, 5 McCrary 5. 


Ark.—Abbott v. Parker, 147 S.W. 


70, 103 Ark. 425; Rozell v. Chicago 
Mill, ete., Co., 89 S.W. 469, 76 Ark. 
525. 


Cal.—Bell v. Pleasant, 78 P. 957, 
145 Cal. 410, 104 Am.S.R. 61; Alcorn v. 
Buschke, 66 P. 15, 1383 Cal. 655; Wil- 
hoit v. Lyons, 38 P. 325, 98 Cal. 409; 
Monterey Park Commercial & Savings 
Bank v. Bank of Hollywood, 13 P.(2d) 
976, 125 Cal.App. 402; President, etc., 
of Southern California Conference of 
Seventh Day Adventists v. Goodwin, 
5 Pi (20) 973, 119 Cal-App. 37; Chap- 
man yv. Ostergard, 238 P. 1081, 73 Cal. 
App. 539; Lindley v. Blumberg, 93 
P. 894, 7 Cal.App. 140. 

Del.—Cieniewiez v. Sliwka, 133 A. 
695, 15 Del.Ch. 192; Dick v. Doughten, 
1 Del.Ch. 320. 

Ill.—Velde v. Schrock, 253 Ill.App. 
274. 


Ind.—Sullenger v. Baecher, 101 N.E. 
517, 102 N.E. 880, 55 Ind.App. 365. 

Iowa.—Taylor v. Lindenmann, 235 
N.W. 310, 211 Iowa 1122; Hannan v. 
Seidentopf, 86 N.W. 44, 113 Lowa 658; 
Gardner v. Early, 34 N.W. 311, 72 Iowa 
518; Throckmorton v. Rider, 42 Iowa 
84; Sillyman v. King, 36 Iowa 207. 


Kan.—Edwards v. Myers, 273 P. 
468, 127 Kan. 221; Perkins v. Gregory, 
124 P. 168, 87 Kan. 303; Kruse v. 
Conklin, 108 P. 856, 82 Kan. 358, 36 
L.R.A.N.S. 1124. 

Ky.—Ashurst v. Cooper’s Adm’rs, 
291 S.W. 730, 218 Ky. 459; Rouse’s 
Adm’r v. McDonald, 262 S.W. 1085, 
203 Ky. 702; Rouse v. Craig Realty 
Cow262 SAW. 1068355203 Ky. 697. But 
see Fields v. Stamper, 197 S.W. 919, 
177 Ky. 323 (holding that the burden 
was on plaintiff to show that defend- 
ants had knowledge that the deed was 
in fact a mortgage, which had been 
satisfied before execution and probate 
of the will). 


Mich.—Letson v. Reed, 7 N.W. 231, 
45 Mich. 27; Berry v. Whitney, 40 
Mich. 65. 

Minn.—Shraiberg v. Hanson, 163 N. 
W. 1032, 138 Minn. 80; Ludowese 
v. Amidon, 144 N.W. 965, 124 Minn. 
288; Errett v. Wheeler, 123 N.W. 414, 
SOO Minny WoT.) 26: RAINS. OL6s 
Barber v. Robinson, 80 N.W. 968, 78 
Minn. 193; Fritz v. Ramspott, 79 N.W. 
520, 76 Minn. 489. 


Mo.—Mathews v. _O’Donnell, 233 S. 
We 4515" 289° “Mo. 2355. Brown! ‘Vv. 
Tuschoff, 138 S.W. 497, 235 Mo. 449; 
Stephenson v. Kilpatrick, 65 S.W. 773, 
166 Mo. 262; Young v. Schofield, 34 
S.W. 497, 182 Mo. 650; Connecticut 
Mut. L. Ins. Co. v. Smith, 22 S.W. 623, 
117 Mo. 261, 38 Am.S.R. 656; Edwards 
v. Missouri, ete, R. Co., 82 Mo.App. 
96. 


Neb.—Dundee Realty Co. v. Leavitt, 
127 N.W. 1057, 87 Neb. 711, 30 L.R.A. 
N.S. 3889: Plattsmouth First Nat. 
Bank v. Gibson, 84 N.W. 259, 60 Neb. 
767; Bowman vy. Griffith, 53 N.W. 140, 
35 Neb. 361. 


N.J.—McVoy v. Baumann, 117 A. 
717, 93 N.J.Eq. 360 [aff 117 A.,725, 93 
N.J.Eq. 638]; Bridgewater v. Ocean 
City Ass’n, 96 A. 905. 85 N.J.Eq. 379 
[aff 102 A. 1052, 88 N.J.Eq. 350, 351, 


Se es ee a ee ee eee ee ee 
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In order to 


352]. 


N.Y.—Westbrook v. Gleason, 79 N. 
¥Y. 23) [rev 24 Hun. 245]; Tuscarora 
Club of Millbrook v. Brown, 139 N.Y.S. 
766, 154 App.Div. 366 [rev on other 
grounds 109 N.E. 597, 215 N.Y. 545); 
Bryant v. Allen, 67 N.Y.S. 89, 54 App. 
Div. 500 [motion den 60 N.E. 1107, 166 
NEY: 637.15 


N.C.—King v. McRackan, 88 S.E. 
226, 171 N.C. 752 [aff 84 S.E. 1027, 168 
N.C. 621]; Hughes vy. Fields, 84 S.E. 
804, 168 N.C. 520. 


Okl.—Fickel v. Webb, 293 P. 206, 
146 Okl. 16; Austin v. Evans, 270 P. 
26, 132 Okl. 238; Choctaw Lumber Co. 
v. McKeever, 249 P. 712, 119 Okl. 282; 
Myers v. Harness, 244 P. 1109, 116 
Okl. 268; Whayne v. Seamans, 217 P. 
859, 95 Okl. 168; Morton v. Roberts, 
213 BP. 297, 88 Okl. 263; Adams Oil 
& Gas Co. v. Hudson, 155 P. 220, 55 
Okl. 386; McIntosh vy. Holtgrave, 191 
P. 739, 79 Okl. 63; Tucker v. Leonard, 
183 P. 907, 76 Okl. 16; Bruce v. Over- 
ton, 154 P. 340, 54 Okl. 350 [cit Cyc]; 
Brooks vy. Garner, 94 P. 694, 97 P. 995, 
20 Okl. 236. 


Or.—Weber v. Rothchild, 15 P. 650, 
15 Or. 385, 3 Am.S.R. 162. 


Pa.—Reilly v. Tygard, 28 Pittsb. 
Leg.J.N.S. 313. 


S.C.—Kirton v. Howard, 134 S.E. 
S59 WIS SIC. Lis Atlantar& Co A. Ry. 
Co. Vie Victor Mie Con 7G SB 1097, 
93 S.C. 397; Henderson v. Williams, 
35 S.H. 261, 57 S.C. 1. 


S.D.—Bailey v. Colombe, 188 N.W. 
203, 45 S.D. 443. 


{a] Purchase from bona fide pur- 
chaser.—A purchaser of land, on 
which there is a lien, admitting that 
he purchased with actual notice 
thereof, has the burden of showing 
that it was freed of the lien by some 
predecessor in title purchasing with- 
out notice of the lien. Lloyd v. 
Simons, 95 N.W. 903, 90 Minn. 237; 
J. M. Guffey Petroleum Co. v. Hooks, 
106 S.W. 690, 47 Tex.Civ.App. 560; 
Pe ee v. Hoffman, 111 P. 576, 60 Wash. 


[b] Prima facie case.—The mere 
fact that certain evidence may make 
a prima facie case in favor of the sub- 
sequent purchaser has been held not 
to shift the burden to the holder of a 
prior unrecorded deed. Errett  v. 
Wheeler, 123 N.W. 414, 109 Minn. 157, 
26 L.R.A.N.S. 816. 


[ec] Rule in equity and at law.— 
(1) A complainant in equity claiming 
to be a bona fide purchaser has been 
held to have the burden of proof 
(McGuire v. Gilbert, 100 N.IE. 377, 270 
Ill. 160), (2) although in ejectment 
and actions at law it has been held 
that the burden of proof is on the par- 
ty alleging bad faith or want of con- 
sideration on the part of a subsequent 


purchaser (McGuire v. Gilbert, 
supra). 
61. Koebel v. Doyle, 100 N.E. 154, 


256 JTll. 610; Parish v. Casner, (Mo.) 
282 S.W. 392; Mathews v. O’Donnell, 
233 S.W. 451, 289 Mo. 235; Connecti- 
cut Mutual Life Ins. Co. v. Smith, 
Bee 623, 117 Mo. 2938, 38 Am.S.R. 


Burden of proving bona fide pur- 
chase from frzeudulent grantor gen- 
rants see Fraudulent Conveyances 

62. Ala.—Lamar v. Lincoln Re- 
serve Life Ins. Co., 131 So. 223, 222 


es 


[§ 1063 


it has been held necessary to prove that he paid value 
for the land,*? and received a deed,®* without notice, 
actual or constructive, of another’s rights or interest 
in the land;*4 although there is authority to the 


Ala. 60; Kibbe v. Scholes, 123 So. 61, 
219 Ala. 571; Reeder v. Cox, 118 So. 
338, 218 Ala. 182; Barton v. Barton; 
75 Ala. 400; Nolen v. Gwyn, 16 Ala. 


725. 

Cal.—Monterey Park Commercial & 
Savings Bank v. Bank of Hollywood, 
13 P.(2d) 976,125 Cal.App. 402; James 
v. James, 251 P. 666, 80 Cal.App. 185; 
Black Eagle Oil Co. v. Belcher, 133 P. 
11538, 22-Cal- App. 2583 J/Smithi wed. Re 
Newberry Co., 131 P. 1055, 21 Cal.App. 
432. 


Fla.—Lake v. Hancock, 20 So. 811, 
38 Fla. 53, 56 Am.S.R. 159. 

Ga.—Purvis v. Raste, 85 S.E. 1012, 
144 Ga. 16; Marshall v. Pierce, 71 S. 
E. 893, 136 Ga. 543. 

Ill.—McGuire v. Gilbert, 110 N.E. 
377, 270 Ill. 160; Velde v. Schrock, 
253 Ill.App. 274. 

Ind.—Sullenger v. Baecher, 101 N. 
E. 517, 102 N.E. 380, 55 Ind.App. 365. 

Iowa.—Kringle v. Rhomberg, 94 N. 
W. 1115, 120 Iowa 472; Nolan v: 
Grant, 5 N.W. 513, 53 Iowa 392. 


Kan.—Kruse v. Conklin, 108 P. 856, 
82 Kan. 358, 36 L.R.A.N.S. 1124;-Coon 
v. Browning, 10 Kan. 85. 


Ky.—Halstead v. Commonwealth 
Bank, 4 J.J.Marsh. 554. 
Mich.—Shotwell vy. Harrison, 22 


Mich. 410. 
Miss.—Atkinson y. Greaves, 11 So. 
688, 70 Miss. 42. 


N.J.—McVoy v. Baumann, 117 A. 
125, 93° NiT Eq. 638 Pate 1L7 Acr TeG 83 
N.J.Eq. 360]. 

Ohio.—Morris v. 
St. 406. 


Okl.—Morton v. Roberts, 213 P. 297, 
88 Okl. 263; Adams Oil & Gas Co. 
v. Hudson, 155 P. 220, 55 Okl. 386. 


Or.—Richards v. Snyder, 6 P. 186, 
At On. 7502, 


S.C.—Kirton v. 
8595 se aie S.C. eid. 


Va.—Steinman y. Clinchfield Coal 
Corp., 98 S.E. 684,.121 Va. 611. 


W.Va.—South Penn Oil Co. v. Blue 
Creek Development Co., 88 S.E. 1029, 
77 W.Va. 682; Waggy v. Wagegy, 87 
S.E. 178, 77 W.Va. 144; Cassiday Fork 
Boom & Lumber Co. v. Terry, 73 S.E. 
278, 69 W.Va. 572: Harvey v. Nutter, 
66 S.E. 363, 66 W.Va. 208. 


Eng.—Harrison v. Southcote, 1 Atk. 
528, 26 Reprint 333; Molony v. Ker- 
nan, 2*Dr.&War. 31, 


{a] Fact peculiarly within own 
knowledge.—The consideration which 
a party has himself paid for his own 
deed is a fact peculiarly within his 
own knowledge, a fact affirmative in 
its nature, and which must therefore 
be presumed to be much more easy of 
proof than the negative fact of its 
nonpayment could be to the opposite 
party. McGuire v. Gilbert, 110 N.E. 
377, 270 Tll. 160; Kruse v. Conklin, 108 
P. 856, 82 Kan. 358, 36 L.R.A.N.S. 1124; 
Shotwell v. Harrison, 22 Mich. 410. 

63. James v. James, 251 P. 666, 80 
Cal.App. 185. 


64. U.S.—Lakin v. Sierra Buttes 
Gold Min. Co., 25 F. 337, 11 Sawy. 231. 


Ark.—Steele v. Robertson, 87 S.W. 
LT STATIK 192 85 


Cal.—Beattie v. Crewdson, 57 P. 463, 
124 Cal. 577; Monterey Park Com- 
mercial & Savings Bank v. Bank of 
Hollywood, 13 P.(2d) 976, 125 Cal. 
App. 402; James v. James, 251 P. 666, 


Daniels, 35 Ohio 


Howard, 134 S.E. 
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effect that, where one claiming as a bona fide pur- 
chaser shows that he was a purchaser for value, the 
burden shifts to the opposite party to show that the 
purchaser had notice of his equity or right in the 
However, under some recording stat- 
the subsequent purchaser being protected 
against a prior unrecorded deed, unless he purchased 
with notice,*® it has been held that, inthe absence 


premises. * 
utes, 


80 Cal.App. 185; Chapman v. Oster- 
Bard, 238) Pa LOSd, hs Cal App. 539) 
Black Eegle Oil Co. v. Belcher, 133 
BY1153" 22-CalkApp: 2585"Smith v. J. 
R. Newberry Co., 131 P. 1055, 21 Cal. 
App. 432. See also Purcell v. Victor 
Power & Mining Co., 156 P. 1009, 29 
Cal.App. 504 (holding that, where de- 
fendant, in introducing deeds in his 
chain of title, brought to light sev- 
eral considerations giving a decided 
color of bad faith, he had the burden 
of showing good faith in such trans- 
actions before the subsequent pur- 
chaser should have been required to 
show that he took his deed without 
notice, actual or constructive, of the 
prior conveyance). 

Ind.—Pattison v. Wert, 55 N.E. 227, 
153 Ind. 453; Sullenger v. Baecher, 
ue N.E. 517, 102 N.E. 330, 55 Ind. App. 


Iowa.—Hayden v. Latch, 182 N.W. 
868, 191 Iowa 469. 


Ky.—Ashurst v. Cooner’s Adm’rs, 
291 S.W. 730, 218 Ky. 459. 


Neb.—Justice v. Shaw, 172 N.W. 
258, 103 Neb. 423; McParland v. Pe- 
ters, 128 N.W. 5238, 87 Neb. 829; Dun- 
dee Realty Co. v. Leavitt, 127 N.W. 
1057, 87 Neb. 711, 30 L.R.A.N.S. 389; 
Smith v. White, 86 N.W. 930, 62 Neb. 
56; Pfund v. Valley L. & T. Co., 72 
N.W. 480, 52 Neb. 473. 


Okl.—Adams O'l & Gas Co. v. Hud- 
son, 155 P. 220, 55 Okl. 386. 


S.C.—Kirton v. Howard, 
SDI ele TUS-O._ tile 


W.Va.—Clark v. Lambert, 47 S.E. 
312, 55 W.Va. 512, 

é€5. U.S.—U. S. v. Wythe County 
Tron & Zine Corporation, 11 F.(2da) 
971; Grogg v. Stevens, 6 F.(2d) 862. 


Ala.—Lamar vy. Lincoln Reserve 
Life Ins. Co., 181 So. 223, 222 Ala. 60; 
Kibbe v. Scholes, 123 So. 61, 219 Ala. 
571; Behan v. Friedman, 119 So. 20, 
218 Ala. 513; Reeder v. Cox, 118 So. 
338, 218 Ala. 182; Hatter v. Quina, 
113 So. 47, 216 Ala. 225; Holly v. Din- 
kins, 80 So. 861, 202 Ala. 477; Ken- 
adrick v. Colyar, 42 So. 110, 143 Ala. 
597; Ely v. Pace, 35 So. 877, 139 Ala. 
293; Coskrey v. Smith, 28 So. 11, 126 


134 S.E. 


Aja, 120; Barton v. Barton, 75 Ala. 
400. 
Ark.—Oil Fields Corporation v. 


Dashko, 294 S.W. 25 [cert den 275 U. 
S. 548, 48 S.Ct. 85, 72 L.Ed. 419, mo- 
tion den 48 S.Ct. 206, 72 L.Ed. 1016]; 
Scott v. Carnes, 37 S.W.(2d) 876, 183 
Ark. 650; Crook v. Rider, 245 S.W. 
41. 156 Ark. 1; Shenoy v. Phipps, 224 
Sw. 393. 214542 Ark. 121; Bunch wv. 
Crowe, 203 S.W. 584, 1384 Ark. 241; 
Pell v. South Arkansas Land Co., 196 
S.W. 117, 129 Ark. 305; Jones v. Ain- 
ell. 186 S.W. 65. 123 Ark. 532; White 
v. Moffett, 158 S.W. 505, 108 Ark. 490; 
Manchester v. Gosewich, 130 S.W. 526, 
95 Ark. 582; Osceola Land Co. v. 
Chicago Mill, ete., Co., 103 S.W. 609, 
84 Ark. 1. 

Ga.—Purvis v. Raste, 85 S.E. 1012, 
144 Ga. 16; Marshall v. Pierce, 71 S. 
- EB. 893, 136 Ga. 543; Williams v. 
Smith, 57 S.E. 801, 128 Ga. 306; John- 
ston v. Neal, 67 Ga. 528. 


Iowa.—Walter v. Brown, 88 N.W. 
832, 115 Iowa 360; Block, etc., Iron Co. 
v. Holeomb-Brown Iron Co., 75 N.W. 
499, 105 Iowa 624, 67 Am.S.R. 319. 
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Kan.—Kruse yv. Conklin, 108 P. 856, 
82 Kan. 358, 36 L.R.A.N.S. 1124. 

Ky.—Tields v. Stamper, 197 S.W. 
OL OSI. Keys, 323. 

Miss.—Atkinson y. Greaves, 11 So 
688, 70 Miss. 42. 


Mo.—Anderson vy. 
395, 234 Mo. 1. 


N.J.—McVoy v. Baumann, 117 A. 
GAO Ss Nowa e0 OL att dlge PAS ytz0, 
93 N.J.Eq. 638]. 

Ohio.—Morris vy. Daniels, 35 Ohio 
St. 406. 


Va.—Steinman v. Clinchfield Coal 
Corn, 193 SiH.) 684,912 1. Vial (6 fas 
mar’s Ex’r v. Hale, 79 Va. 147. 

Wash.—Daly v. Rizzutto. 109 P. 276, 
59 Wash. 62, 29 L.R.A.N.S. 467. 


W.Va.—South Penn Oil Co. v. Blue 
Creek Development Co., 88 SB. 1029, 
77 W.Va. 682; Cassiday Fork Boom & 
Lumber Co. v. Terry, 73 S.E. 278, 69 
W.Va. 572. 


66. See statutory provisions. 

67. Marshall v. Pierce, 71 S.E. 893, 
136 Ga. 543; Harrison v. Moore, (Mo.) 
199 S.W. 188. 


[a] Where facts and circumstanc- 
es are such as to raise presumption of 
notice, the burden of proof is shifted, 
and it devolves on defendant pur- 
chaser to prove want of notice. Far- 
ley v. Bateman, 22 S.E. 72, 40 W.Va. 
540. 

68. U.S.—In re Lyon Carpet Co., 
25 F.(2d) 509; Gill v. Colton, 12 F. 
(2a) 531; Gratz v. Land, etc., Imp. 
Con 82 Ey S817 27.C.GrA,) 305. 40 RTA. 
393 [cert den 19 S.Ct. 884, 173 U.S. 705, 
43 L.Ed. 1186]. 

Ala.—Wiggins v. Stewart Bros., 109 
So. 101, 215 Ala. 9; Coskrey v. Smith, 
28° So. 11,, 126. Ada. 1203. Bartlett v. 
Varner’s Ex’r, 56 Ala: 580; Center v. 
Planters’, etc., Bank, 22 Ala. 743. 


eer on vy. Golden, 17 Conn. 

Fla.—Lesnoff v. Becker, 135 So. 146, 
101 Fla. 716; Rambo v. Dickenson, 
TLOMESO. fda OLmaAc a DS su Ki Gis 
Schupler, 105 So. 151, 90 Fla. 68; Hop- 
kins v. O’Brien, 49 So. 936, 57 Fla. 
444; West Coast Lumber Co. v. Grif- 
fin, 48 So. 86, 56 Fla. 878; Feinberg 
v. Stearns, 47 So. 797, 56 Fla. 279, 131 
Am.S.R. 119. 


Ga.—Vaughn v. Atlantic Life Ins. 
Co; t4i SH 887, 168 Ga, 129.) Cope- 
lin v. Williams, 111 S.E. 186, 152 Ga. 
692. 


Idaho.—Johansen v. Looney, 163 P. 
303, 30 Idaho 123. 


Tll.—Cessna, v. Hulce, 153 N.E. 679, 
322 Ill. 589; Lowden v. Wilson, 84 N. 
FB. 245, 233 111. 340; Anthony v. Wheel- 
er, 22 N.E. 494, 130 Ill. 128, 17 Am.S.R. 
281: Grundies v. Reid, 107 Ill. 304; 
Ryder v. Rush, 102 Ill. 338; McVey v. 
McQuality, 97 Ill. 98; Brown v. 
Welch, 68 Am.D. 549, 18 Ill. 343. 


Ind.—Young v. Waggoner, 98 N.B. 
145, 50 Ind.App. 202. 


Towa.—Blackman v. Henderson, 90 
N.W. 825, 56 L.R.A. 902; Walter v. 
Brown, 88 N.W. 832, 115 Iowa 360; 
Hoskins v. Carter, 24 N.W. 249, 66 
Iowa 688. 


Me.—Hooper v. Leavitt, 82 A. 547, 
109 Me. 70; Sidelinger y. Bliss, 49 A. 


Cole, 
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of circumstances sufficient to put the purchaser on 
notice of another’s right or equity,®’ the burden of 
showing notice is on the person claiming under such 
unrecorded deed.®§ 


In Texas the holder of a junior decd for land, in 
order to recover against the holder of the older title, 
must prove payment of the purchase money and 
absence of notice of the older éonveyance.®® But 


1094,.95 Me. 316; Smith v. Hodsdon, 
3 A. 276, 78 Me. 180; Spofford v. West- 
on, 29 Me. 140. 


Mo.—Beach v. Lynn, 252 S.W. 437, 
299 Mo. 127; Harrison v. Moore, 199 
S.W. 188. 


Mont.—Sheldon vy. Powell, 78 P. 491, 
31 Mont. 249, 107 Am.S.R. 429; Mul- 
lins v. Butte H»>rdware Co., 65 P. 1004, 
25 Mont. 525, 87 Am.S.R. 430. 


N.J.—Roll v. Rea, 12 A. 905, 50 N.J. 
Law 264; Coleman v. Barklew, 27 N. 
J.Law 357; McGrath v. Norcross, 79 
A. 85,78 N.J.q. 120° batt 91 Ax 1069; 
82 N.J.E&q. 367]; Holmes vy. Stout, 
10 N.J.Eqg. 419. = 


N.Y.—Holland v. Brown, 35 N.E. 
577, 140 N.Y. 344; Brown v. Volken- 
ing, 64 N.Y. 76; People v. Woodruff, 
77 N.Y.S. 722, 75 App.Div. $0; Doody 
v. Hellwedel, 48 N.Y.S. 938, 22 App. 
Div. 456; Beman v. Douglas, 37 N.Y. 
S. 859, 1 App.Div. 169. 

N.C.—Giles v. Hunter, 9 S.B. 549, 
103 N.C. 194. : 

Or.—Advance Thresher Co. v. Es- 
teb, 69 P. 447, 41 Or. 469. 

Fe hee, we eb v. Varner, 6 Watts&sS. 
R.I.—Bova v. Norigian, 67 A. 326, 
28, R.I. 319, 125 Am.S.R. 741. 
S.C.—Moyle v. Campbell, 

186, 126 S.C. 180. 

S.D.—Whitford v. Dodson, 181 N. 
W. $62, 44 S.D. 12. 

Tenn.—Kobbe v. Harriman Land 
Co., 201 S.W. 762, 189 Tenn. 251; Wil- 
kins v. McCorkle, 80 S.W. 834, 112 
Tenn. 688. 


Utah.—Independent Oil & Gas Co. 
v. Shelton, 6 P.(2d) 1027. 

Va.—Cranes Nest Coal, ete., Co. v. 
Virginia Iron, ete., Co., 62 S.E. 954, 
1119, 108 Va. 862. 

Wash.—Scott v. Farnam, 104 P. 639, 
55 Wash. 336. 

Wis.—Olmsted v. McCrory, 148 N. 
W. 871, 158 Wis. 323; Lampe v. Ken- 
nedy, 14 N.W. 43, 56 Wis. 249; Hoyt 
v. Jones, 31 Wis. 389. 


[a] Notice is fact affirmative in 
its nature, and it is therefore more 
reasonable to require it to be shown 
by the party claiming under the prior 
unrecorded deed than to call upon 
the purchaser to prove the negative. 
Shotwell v. Harrison, 22 Mich. 410. 


{[b] In Louisiana, those asserting, 
against a clear reservation of mineral 
interests duly recorded, the claim of 
having dealt on the faith of a public 
record with another as owner, must 
point to a record which by clear and 
definite description conveys them, and 
prove that the conveyance was on a 
real consideration. George v. Man- 
pastan Land & Fruit Co., 51 F.(2d) 
28. 


69. Keith Lumber Co. v. Houston 
Oil Co. of Texas, 257 F. 1, 168 C.C.A, 
213 [cert den 40 S.Ct. 138, 250 U.S. 666, 
63. L.Ed. 1197]; Holland v. Nance, 
114 S.W. 346, 102 Tex. 177 [rev (Civ. 
App.) 107 S.W. 102]; Turner v. Coch- 
ran, 61 S.W. 923, 94 Tex. 480; Baldwin 
v. Root, 40 S.W. 38, 90 Tex. 546; Rog- 
ers v. Pettus, 15 S.W. 1093, 80 Tex. 
425; Bremer v. Case, 60 Tex. 151; 
Hawley v. Bullock, 29 Tex. 216; Wat- 
kins v. Edwards, 23 Tex. 448; Griggs 
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a party who claims land under an equitable title 
against one who purchased the legal title has the 
burden of proving that it was purchased with notice 
of his equity, or that such purchaser did not pay 


value.7° 


[§ 1064] c. Admissibility. General rules’! apply 


v. Montgomery, 
W.(2d) 688; 
(Tex.Civ.App.) 


(Tex.Civ.App.) 22 S. 
Uvalde Co. v. Tribble, 
2925 SIW. 932) Terror 
dism (Commn.App.) 300 S.W. 23]; 
English v. Plumlee, (Tex.Civ.App.) 
291 °S.W. 922;.. Sammerlin v. Smith, 
(Tex.Civ.App.) 279 S.W. 284; Tempzre 
Lumber Co. v. McFarland, (Tex.Civ. 
App.) 264 S.W. 298; Thomason v. 
Powers, (Tex.Civ.App.) 242 S.W. 525; 
Thomason vy. Hawley, (Tex.Civ.App.) 
242 S.W. 521; Johns v. Wear, (Tex. 
Civ.App.) 230 S.W. 1008; Ackers v. 
Frazier, (Tex.Civ.App.) 220 S.W. 426; 
Houston Oil Co. of Texas v. Ains- 
worth, (Tex.Civ.App.) 192 S.W. 614 
[rev on other grounds (Commn.App.) 
228 S.W. 185]; Niles v. Houston Oil 
Co. of Texas, (Tex.Civ.App.) 191 S. 
W. 748 [rev *on . other grounds 
(Commn.App.) 255 S.W. 6041: Delay 
Va Druitt, (lex CivApp.) 182° "S. We 
732; Rule v. Richards, (Tex.Civ.App.) 
159 S.W. 886 [rev on other grounds 
(Commn.App.) 207 S.W. 912]; Long v. 
Shelton, (Tex.Civ.App.) 155 S.W. 945; 
Morrison vy. Cotton, (Tex.Civ.App.) 
152 S.W. 866; Haley v. Sabine Valley 
Timber & Lumber Co., (Tex.Civ.App.) 
150 S.W. 596; Phillips v. Campbell, 
(Tex.Civ.App.) 146 S.W. 319; Bledsoe 
v. Haney. (Tex.Civ.App.) 139 S.W. 
612; Wiikerson v. Ward, (Tex.Civ. 
App.) 137 S.W. 158; Keller v. Lindow, 
(Tex.Civ.App.) 133 S.W. 304; Beavers 
v. Baker, 124 S.W. 450, 58 Tex.Civ.App. 
5; Downs vy. Stevenson, 119 S.W. 315, 
56 Tex.Civ.App. 211; Ryle v. David- 
son, (Civ.App.) 116 S.W. 823 [certified 
questions answered 115 S.W. 28, 102 
Tex. 227, rev on other grounds 124 8. 
We 616, 225) Swe 881, 103. Mex.9209]; 
Louisiana, ete., Lumber Co. v. Dupuy, 
113 S.W. 973, 52 Tex.Civ.App. 46; Mc- 
Allen v. Alonzo, 102 S.W. 475, 46 Tex. 
Civ.App. 449; Bogart v. Moody, 79 S. 
W. 633, 35 Tex.Civ.App. 1; Moody v. 
Ogden, 72 S.W. 2538, 31 Tex.Civ.App. 
395; Green v. Robertson, 70 S.W. 345, 
30 Tex.Civ.App. 236; Turner v. Coch- 
Lane Chex: Civ. App.) Oo SV lol; terr 
v. Oppenheimer, 49 S.W. 149, 20 Tex. 
Civ.App. 140; Linnartz v. McCulloch, 
(Tex.Civ.App.) 27 S.W. 279. 


[a] Reason of rule.—The reason 
why a subsequent purchaser, holding 
under a junior deed, must assume the 
burden of proof is that he has the 
weaker legal title, and must set up 
his equity to aid it in resisting the 
elder legal title. McAlpine v. Burnett, 
23 Tex. 649. 


{b] Inquiry as to facts.—Where 
the purchaser of the apparent legal 
title to land had actual notice of the 
claim to this land, asserted by the 
{true legal title owners, such notice, 
as a matter of law, visited him with 
knowledge of all the facts that an in- 
quiry of the true owners would have 
disclosed, and, where a suit by the 
true legal title owners had been aban- 
doned, the burden rested on the pur- 
chaser to show that an inquiry as to 
the facts directed to the true legal 
title owners themselves would not 
have disclosed the facts as to the true 
title. Stewart v. Marshburn, (Tex. 
Civ.App.) 240 S.W. 331 [aff 254 S.W. 
942, 260 S’W. (565, 113 ‘Tex. 507, rev 
on other grounds (Commn.App.) 256 
S.W. 575]. 


[c] Burden does not shift.—The 
burden of proof does not shift from 
one claiming as a purchaser for value 
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in regard to the admissibility of evidence to prove or 
disprove a bona fide purchase for value without no- 
The fact of notice may be proved by any 
proper evidence, either direct and positive, or by eir- 


cumstances warranting the inference of notice,** but 


without notice. Sullivan v. Fant, 


(Tex.Civ.App.) 160 S.W. 612. 

70. Houston Oil Co. of Texas v. 
Goodrich, 226 F. 434, 141 C.C.A. 264 
[cert dism 38 S.Ct. 140]; Teagarden 
v. R. B. Godley Lumber Co., 154 S.W. 
973, 105 Tex. 616 [aff (Civ.App.) 135 


S.W. 1109]; Houston Oil Co. v. Kim- 
ball, 222 “S.We-588,) 1248 SHWeis5s 03 
Tex. 94; Kimball v. Houston Oil Co., 


99 S.W. 852, 100 Tex. 336 [rev (Civ. 
App.) 94 S.W. 423]; Turner v. Coch- 
ran, 61 S.W. 9238, 94 Tex. 480; Barnett 
v. Squyres, 54 S.W. 241, 93 Tex. 193, 
%% Am.S.R. 854 [rev (Civ.App.) 52S: 
W. 6121; Baldwin v. Root; 40 S.W. 
3, 99 Tex. 546 [rev (Civ.App.) 38 S.W. 
630]; Wright v. Lassiter, 10 S.W. 295, 
71 Tex. 640; Lewis v. Cole, 60 Tex. 
341; Linn v.. Le Compte, 47 Tex. 440: 
Johnson v. Newman, 43 Tex. 628; Mc- 
Alpine v. Burnett, 23 Tex. 649; Elliott 
v. Wallace, (Tex.Commn.App.) 59 S.W. 
(2d) 109 [aff (Civ.App.) 42 S.W.(2da) 
1058]; Scott & Carmody vy. Canon, (Tex. 
Commn.App.) 240 S.W. 304 [rev (Civ. 
App.) 230 S.W. 1042]; Elliott v. Wal- 
lace, (Tex.Civ.App,) 42 S.W.(2d) 1058 
[aff (Commn.App.) 59 S.W.(2d) 109; 
Yeager v. Woodson, (Tex.Civ.App.) 3 
S.W.(2d) 822; Sperry v. Moody, (Tex. 
Civ.App.) 269 S.W. 272; Alldredge v. 
Wilson, (Tex.Civ.App.) 268 S.W. 1045; 
Walker v. Ayers, (Tex.Civ.App.) 241 
S.W. 603; Dallas Land & Loan Co. 
v. Sugg, (Tex.Civ.App.) 237 S.W. 955; 
Hopkins v. Walters, (Tex.Civ.App.) 
224 S.W. 516; Ackers v. Frazier, (Tex. 
Civ.App.) 220 S.W. 426; Newman v. 
Phalen, (Tex.Civ.App.) 214 S.W. 958; 
Ives v. Culton, (Tex.Civ.App.) 197 S. 
W. 619 [Laff (Commn.App.) 229 S.W. 
321]; Kenedy Pasture Co. v. State, 
(Civ.App.) 196 S.W. 287 [aff 231 S.W. 
683, 111 Tex. 200, cert den 42 S.Ct. 
271, 258 U.S. 617, 66 L.Ed. 793]; Hous- 
ton Oil Co. of Texas v. Ainsworth, 
(Tex.Civ.App.) 192 S.W. 614 [rev on 
other grounds (Commn.App.) 228 S. 
W. 185]; Kirby Lumber Co. v. Smith, 
(Tex.Civ.App.) 185 S.W. 1068; Fer- 
guson v. Dodd, (Tex.Civ.App.) 183 S. 
Wee sole Delaya) Vou Dou, Lex Cnive 
App.) 182 S.W. 732; Meador Bros. v. 
Hines, (Tex.Civ.App.) 165 S.W. 915; 
Le Blane v. Jackson, (Tex.Civ.App.) 
161 S.W. 60 [aff in part and rev on 
other grounds in part (Commn.App.) 
210 S.W. 687]; Aycock v. Thompson, 
(Tex.Civ.App.) 146 S.W. 641; Beavers 
v. Baker, 124.S.W. 450, 58 Tex.Civ. App. 
85; La Brie v. Cartwright, 118 S.W. 
785, 55 Tex.Civ.App. 144; Davidson v. 
Renfro, 114 S.W. 449, 52 Tex.Civ.App. 
483; Louisiana, ete., Lumber Co. v. 
Dupuy, 113 S.W. 973, 52 Tex.Civ.App. 
46; Middleton vy. Johnston, (Tex.Civ. 
App.) 110 S.W. 789; Wallis v. Dehart, 
(Tex.Civ.App.) 108 S.W. 180; Brown 
Wardware Co. v. Catrett, 101 S.W. 559, 
45 Tex.Civ.App. 647; Catrett v. J. S. 
Brown Hardware Co.. (Tex.Civ.App.) 
86 S.W. 1045; Bogart v. Moody, 79 S. 
W. 6838, 35 Tex.Civ.App. 1; Lane v. 
De Bode, 69 S.W. 4387, 29 Tex.Civ.App. 
602; Oaks v. West, (Tex.Civ.App.) 
64 S.W. 1033;. Turner v. Cochran, 
(Tex.Civ.App.) 63 S.W. 151; Silver- 
man v. Landrum, 47 S.W. 404, 19 Tex. 
Civ.App. 402; Halbert v. De Bode, 40 
S.W. 1011, 15 Tex.Civ.App. 615; Free- 
man v. Tinsley, (Tex.Civ.App.) 40 S. 
W. 835; Stewart v. Crosby, (Civ.App.) 
26 S.W. 138 [aff 29 S.W. 3880, 87 Tex. 
443]; Peterson v. McCauley, (Tex.Civ. 
App.) 25 S.W. 826; Biggerstaff v. Mur- 


in order to admit evidence of notice of a prior un- 


phy, 22 S.W. 768, 3 Tex.Civ.App. 363. 
But see Low v. Gray, 130 S.W. 270, 61 
Tex.Civ.App. 487 (imposing the bur- 
an on the purchaser of the legal ti- 
tle). 


{a] Limitation of rnule.—This prin- 
ciple has no application to a case 
where one party claims through ad- 
ministration proceedings on the estate 
of a decedent, and the other under a 
Subsequent deed from the heirs of the 
intestate, as the title of the heirs be- 
comes subject to an administration, 
and the deed of the administrator di- 
vests their title and gives not only 
a legal, but equitable title to the pur- 
chaser. Holland v. Ferris, (Civ.App.) 
107 S.W. 102 [rev on other grounds 
114 S.W. 346, 102 Tex. 177]. 


71. See Evidence § 89 et seq. 
72. See cases passim this section. 
73. U.S.—Peninsular Naval Stores 


Co. v. Tomlinson, 244 F. 598. 

Ark.—Krow & Neumann v. Bernard, 
238 SW. 19, 152 Ark. 993 Stéples va 
Freeman, 207 S.W. 438, 137 Ark. 18. 

Cal.— McCarthy Co. v. Moir, 107 P. 
628, 12 Cal.App. 441. 

Colo.—Buckhorn Plaster Co. v. Con- 
solidated Plaster Co., 108 P. 27, 47 
Colo. 516. 

Ga.—McClellan v. McClellan, 82 S. 
BH. 1069, 142 Ga. 322; Mercer v. Mor- 
gan, 71 S.E. 1075, 136 Ga. 632. 

Ill.—Morrison v. Kelly, 22 
74 Am.D. 169. 

Mich.—Highstone v. Burdette, 27 N. 
W. 852, 61 Mich. 54. 


Mo.—Musick v. Barney, 49 Mo. 458; 
Maupin v. Hmmons, 47 Mo. 304. 


Neb.—McParland v. Peters, 128 N. 
W. 528, 87 Neb. 829. 


N.H.—Nute v. Nute, 41 N.H. 60. 


N.C.—Simmons vy. Fleming, 72 S.E. 
1082, 157 N:C. 389. 


Okl.—Wood v. French, 136 P. 734, 
39 OKl. 685. 

Tex.—Scripture v. Copp, (Civ.App.) 
57 S.W. 603. 


W.Va.—Farley v. Bateman, 22 S.E. 
72, 40 W.Va. 540. 


[a] Evidence held admissible.— 
(1) Information obtained by the pur- 
chaser from proper sources. Nute v. 
Nute, 41 N.H. 60. (2) Notoriety in 
the neighborhood that the land was 
owned by a certain party. Galbraith 
v. Howard, 32 S.W. 808, 11 Tex.Civ. 
App. 230; Berry v. House, 21 S.W. 
711, 1 Tex.Civ.App. 562. (3) Inade- 
quacy of price paid by the purchaser. 
Clinchfield Coal Corporation v. Stein- 
man, 213 F. 557, 130 C.C.A. 137; Ochen- 
kowsky v. Dunaj, 244 N.Y.S. 267, 137 
Mise. 674 [aff 251 N.Y.S. 589, 232 App. 
Div. 441]; Wood v. French 136 P, 
734, 39 Okl. 685. (4) General knowl- 
edge in the community of prolonged 
litigation affecting the land. Stephen- 
son v. Kilpatrick, 65 S.W. 773, 166 Mo. 
262. (5) A contract of defendant in- 
demnifying the purchasers against 
the claims of plaintiff. Buckhorn 
Plaster Co. v. Consolidated Piaster 
Co., 108 P. 27, 47 Colo. 516. (6) De- 
fendant’s possession, claim of owner- 
ship, and ouster by writ of sequestra- 
tion. Latta v. Wiley, (Tex.Civ.App.) 
92 S.W. 438. (7) Recorded deeds to 
subgrantees from the grantee in an 
unrecorded deed, conveying by refer- 


Il. 


609, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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recorded deed it has been held that there must first 
be proof of the prior deed, for there can be no notice 
So, too, any proper evi- 
dence is admissible to show that the purchaser bought 
in good faith,‘® and without notice, actual or con- 
However, immaterial or irrelevant evi- 


where there is no title.74 


structive.‘ ® 
dence is not admissible.77 


Circumstances showing superior equity. If proof 
of facts is allowed to show the purchaser had notice, 


ence to such unrecorded deed. Bry- 
an’s -Lessee v. Harvey, 18 Md. 113. 
(8) That defendant stripped the land 
of the timber after receiving a con- 


veyance. Simmons v. Fleming, 72 S. 
Be082, 157 INaG5 3895, ((9), Mhat the 
purchaser would have been advised 


of status of title if inquiry had been 
made. Marshburn vy. Stewart, (Tex. 
Civ.App.) 295 S.W. 679. (10) Entries 
in the index to the deed record of a 
county, referring to records showing 
a prior conveyance by the grantor of 
a plaintiff in ejectment. Clinchfield 
Coal Corporation v. Steinman, 213 F. 
boa 30V.C. CrAc gsi. 

[b] Hvidence held inadmissible.— 
(1) A memorandum in a private note 
book kept by one under whom the 
purchaser claims title, showing the 
execution of a quitclaim deed, with- 
out showing that the purchaser had 
read the memorandum prior to his 
purchase. Grigsby v. Wolven, 108 N. 
W. 250, 20 S.D. 623. (2) The fact that 
the purchaser was engaged in the ab- 
stract business does not render the 
books of the county auditor’s office 
admissible against him to show notice. 
ee v. Leland, 6 N.W. 378, 27 Minn. 


Admissibility of evidence as to no- 
tice generally see Notice § 108. 


74, Smith v. Brannan, 13 Cal. 107. 
75. U.S.—Lee v. Wysong, 128 F. 
833, 68 C.C.A. 483. 


Ala.—Christopher vy. Curtis-Attalla 
Lumber Co., 57 So. 837, 175 Ala. 484. 


Cal.—Kuns v. Dias, 163 P. 1052, 32 
Cal.App. 651. ‘ 


Ga.—-Isler v. Griffin, 67 S.E. 854, 134 
Ga. 192. 

T1l.—Lennartz v. Quilty, 60 N.B. 913, 
191 Ill. 174, 85 Am.S.R. 260 [aff 92 Ill. 
App. 182]. 

Minn.—-Farmers’ State Bank of Ey- 
ota v. Cunningham, 234 N.W. 320, 182 
Minn. 244. 


[a] Evidence held admissible.— 
Evidence that the land and timber 
were not worth more than the price 
paid is admissible to show the pur- 
chaser’s good faith. Christopher v. 
Curtis-Attalla Lumber Co., 57 So. 837, 
175 Ala. 484. 


76. Cal.—Taylor v. Central Pac. R. 
“OO: Sis 406, norncal 6l5>e Purcells vy. 
Victor Power & Mining Co., 156 P. 
1009, 29 Cal.App. 504. 


Ga.—-Oats v. Jones, 71 S.E. 1097, 
136 Ga. 704; Isler v. Griffin, 67 S.E. 
854, 134 Ga. 192. 


I)l.—_ Chadwick v. Clapp, 69 Ill. 119. 

S.cC.—Bell v. Bell, 87 S.E. 540, 103 
S:C2'955 , 

Tex.—Downs v. Stevenson, 119 S.W. 
315, 56 Tex.Civ.App. 211. 


Wash.—Lind v. City of Bellingham, 
245 P. 925, 139 Wash. 143. 


[a] As bearing on diligence in 
seeking information as to title, one 
claiming as an innocent purchaser 
may testify that, before he bought, he 
was told by his grantor that he had 
not sold it. Downs v. Stevenson, 119 
S.W. 315, 56 Tex.Civ.App. 211. 
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tice.8° .While it 


{b] Where plaintiff claims that his 
grantor was a bona fide purchaser, it 
is error to reject the testimony of 
the grantor of plaintiff's grantor that, 
so far as he knew, plaintiff’s grantor 
had no knowledge that defendant was 
claiming any interest in the land at 
the time the witness deeded it to such 
grantor, since it was important to 
plaintiff to rebut the adverse infer- 
ence which would arise from the fail- 
ure of the witness to testify on that 
point. Long v. Fields, 71 S.W. 774, 31 
Tex.Civ.App. 241. 


[c] Rebutting presumption of no- 
tice.—A purchaser, to whose knowl- 
edge circumstances are brought suffi- 
cient to put him on inquiry, and thus 
amount to notice, is entitled to rebut 
the presumption by showing the ex- 
istence of other attendant circum- 
stances of a character to allay his 
Suspicions, and create a supposition 
in his mind that no inquiry was nec- 
essary. Chadwick v. Clapp, 69 Il]. 119. 


{d] Evidence held admissible.— 
Evidence that plaintiff had made no 
claim of title is admissible as indi- 
cating that he did not give defendant 
notice of his equity. Bell v. Bell, 87 
Sh DAO LOsas.C. 95: 

[e] Evidence held properly exclud- 
ed.—Testimony by a purchaser from 
a party who had covenanted to pay 
part for a party wall that he had no 
actual notice of the covenant was 
properly excluded, where the covenant 
was contained in properly executed 
and recorded deeds. Horne v. Macon 
Telegraph Pub. Co., 83 S:E. 204, 142 
Ga. 489, Ann.Cas.1916B 1212. 


77. Ala.—Christopher v. Curtis-At- 
iy Lumber Co., 57 So. 837, 175 Ala. 


Cal.—Kuns v. Dias, 163 P. 1052, 32 
Cal.App. 651. 


Ga.—May v. Sorrell, 
153 Gan 47. 


Ind.—Wilson v. Wilson, 86 Ind. 472. 


Ky.—Jones v. Tennis Coal Co., 94 
S.W. 6, 29 Ky.L. 623. 


Minn.—Akerberg v. McCraney, 169 
N.W. 802, 141 Minn. 230. 


111 S.E. 810, 


Mo.—Garrett v. Wiltse, 161 S.W. 
694, 252 Mo. 699. 
Tex.—Ramirez v. Bell, (Civ.App.) 


298 S.W. 924; Hines v. Meador, (Civ. 
App.) 193 S.W. 1111; Beavers v. Bak- 
er, 124 S.W. 450, 58 Tex.Civ.App. 35. 


[a] Unrecorded deed of no effect.— 
Under a statute providing that an un- 
recorded deed shall be of no effect as 
against third persons, it has been held 
that evidence that the purchaser knew 
of plaintiff's unrecorded deed at the 
time he purchased is not admissible. 


Sy a v.. Allen, 122 .So. 596, 168 “sua. 
504. 
[b] Evidence held admissible.— 


(1) On an issue as to whether a sub- 
sequent purchaser had notice of a pri- 
or unrecorded deed from his vendor 
to L of an undivided interest in the 
property, L, having been asked by 
such subsequent purchaser’s attorney 
why he did not record the deed soon- 
er, was properly permitted to state 
not only that ne had been informed 
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it is admissible for him to inquire into all the cireum- 
stanees which would show that he has a superior 
equity to his adversary, notwithstanding he pur- 
chased with notice.’ 

[§ 1065] d. Weight and Sufficiency—(1) In Gen- 
General rules as to the weight and sufficien- 


apply in actions by or against an 


alleged bona fide purchaser for value without no- 


has been held that the defense of 


by an attérney that the only person 
that could beat him out of the land 
was his grantor by conveying it to 
some one else, and that, relying on his 
grantor, he did not place the deed on 
record, but also concerning the con- 
sideration he agreed to pay for the 
property to show that he was claim- 
ing the same in good faith. Miller 
v. Linguist, (Tex.Civ.App.) 141 S.W. 
170. (2) In trespass to try title, 
where plaintiff claimed title through 
adverse possession of his grandpar- 
ents, an objection to the evidence to 
show an agreement between the 
grandparents and the original owner 
of the land as to exchange of prop- 
erty made on the ground that there 
was no evidence tending to show that 
the purchaser had knowledge of the 
transaction was properly overruled, 
being predicated on defense of bona 
fide purchase which is not available 
against title by adverse possession. 
Bowles v. Bryan, (Tex.Civ.App.) 277 
S.W. 760. 


{c] Evidence held inadinissible.— 
(1) Evidence of matters occurring 
after the purchase. Davidson v. Ryle, 
124 S.W. 616, 125 S.W. 881, 103 Tex. 
209 [rev (Civ.App.) 116 S.W. 823, cer- 
tified questions answered 115 S.W. 
28, 102 Tex. 227]; Marshburn v. Stew- 
art, (Tex.Civ.App.) 295 S.W. 679; Conn 
ve. Houston “Oil Coy Of Dexas)siCrhex 
Civ.App.) 171 S.W. 520; Meador Bros. 
v. Hines, (Tex.Civ.App.) 165 S.W. 915; 
Cartwright v. La Brie, (Tex.Civ. App.) 
144 S.W. 725. (2) Evidence of acts 
or declarations relating to the land 
where the purchaser’s knowledge 
thereof is not shown. Christopher v. 
Curtis-Attalla Lumber Co., 57 So. 837, 
175 Ala. 484; Garrett v. Wiltse, 161 
S.W. 694, 252 Mo. 699. (3) Evidence 
that defendant was a purchaser for 
value where he bought after plain- 


tiff's title was regularly recorded. 
Graham v. Smith, 25 Pa. 323. 
oa Dougherty v. Marsh, il Ga. 
79. See Evidence § 1730 et seq. 
80. See cases infra this section; 


and §§ 1066, 1067. 


[a] Fraud.—(1) If fraud is alleged 
in the subsequent grantee, it must be 
clearly proved. McMechan vy. Grif- 


fine; 3, Pick (CMass:) 31499915) Am: 
198; Norcross v. Widgery, 2 Mass. 
506. (2) Defendants asserting fraud 


of plaintiffs’ predecessors must prove 
plaintiffs’ knowledge thereof by clear 
and unequivocal evidence. Incorpo- 
rated Trustees of Salvation Army in 
Pennsylvania v. Lawson, 293 Pa. 459, 
143 A. 113. (3) Gross inadequacy of 
price merely suggested in argument, 
in the absence of other evidence show- 
ing fraud, is insufficient to do so. 
Emmons v. Termehr, 14 N.W. 197, 60 
Iowa 92. (4) That one member of a 
family conveys land to another is not 


evidence of fraud or bad faith. Rich- 
ardson v. Satterwhite, 164 S.E. 825, 
203 N.C. 113. 

{b] Requiring lien bond.—That 


the purchaser required a lien bond be- 
fore accepting title is not necessarily 
an indication that it had knowledge 
that there were existing claims 
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a bona fide purchase for vaiue without notice 
must be distinctly proved,*! only a preponderance 
of evidence is necessary to prove such fact*? or to 
prove that the purchaser had notice.*% 


against the property. Jackson Home- 
stead Ass’n v. Zimmer, 134 So. 126, 
16 La.App. 647. 


[c] Evidence held sufficient.—(1) 
To show that defect in prior deed 
did not appear from registry of prop- 
erty. Diaz v. Perez, 54 F.(2d) 588 
[cert den Rafaela v. Mediavilla, 52 S. 
Ct. 457, 285 U.S: 557, 76 L.Ed. 945]. 
(2) To show that disclaimer deed was 
of record when purchaser acquired 
the land. Huntington Development & 
Gas Co. v. Stewart, 54 F.(2d) 1066. 
(3) To show that purchasers knew 
deed was a quitclaim deed. Hagaman 
v. Shaklee, (Tex.Civ.App.) 243 S.W. 
795. (4) To lift burden of overcom- 
ing prima facie case. Lamar v. Lin- 
coln Reserve Life Ins. Co., 131 So. 223, 
222 Ala. 60. 


{d] Evidence held insufficient: (1) 
To show that the legal title ever pass- 
ed to 2 bona fide purchaser. Sulli- 
van v. Fant, (Tex.Civ.App.) 160 S.W. 
612. (2) To establish a prior con- 
tract for the sale of land and perform- 
ance thereunder. Delosh v. Delosh, 
GN. Olophed Mich. 17/5. 9(3) To 
establish good faith. Owens v. Owens, 
135 So. 87, 16 La.App. 588. 


81. Naame v. Doughty, 158 A. 501, 
109 N.J.Eq. 5385 [rev.152 A. 444, 8 
N.J.Mise. 884]. 


82. See cases infra note 84. 


@3. Grayson v. Hughes, 265 S.W. 
836, 166 Ark. 173; Krow & Neumann 
we Bernard 238 /S.W.019, 152) Ark. 99; 
Broderick v. MacRae Box Co., 210 S.W. 
935, 138 Ark. 215; Matthews v. Tubbs, 
141 A. 619, 16 Del.Ch. 124. 


84 See cases infra this note. 


[a] Prima facie evidence of good 
faith.—Proof that the purchaser paid 
a valuable consideration for a deed 
would constitute prima facie evidence 
that he was a purchaser in good faith. 
Ochenkowski v. Dunaj, 251 N.Y.S. 589, 
232 App.Div. 44. [Laff 244 N.Y.S. 267, 
137 Misc. 674]. 


[b] Defective title.—Purchase of a 
defective title may be looked to in 
determining good faith, but does not 
alone establish bad faith. Downs v. 
Stevenson, 119 S.W. 315, 56 Tex.Civ. 
App. 211. 


{[c] Evidence held sufficient to 
show person was bona fide purchaser. 
—t). S. v. California, etc., Land Co., 
18 S.Ct. 458, 148 U. S. 31, 37 L.Ed. 354 
ane 49 Fb. 496, 1°C:C.A. 330]; (U. Sv. 
Wythe County Iron & Zine Corpora- 
tion, 11 B.(2d) 971; Reeder vy. Cox, 
118 So. 338, 218 Ala. 182; Dean v. 
Roberts, 62 So. 44, 182 Ala. 221; Web- 
ber v. Kastner, 53 P. 207, 5 Ariz. 324; 
Brewer v. Yancey, 277 S.W. 11, 169 
Ark. 816; Shenoy v. Phipps, 224 S.W. 
393, 145 Ark. 121; Cramer v. Remmel, 
£00 S.W. 811, 182 Ark. 158; Henry 
Wrape Co. v. Cox, 183 S.W. 955, 122 
Ark. 445; Morgan v. McCuin, 132 S.W. 
459, 96 Ark. 512; Chapman v. Hughes, 
58 P. 298, 60 P. 974, 66 P. 982, 1384 Cal. 
641; Corcoran v. Merle, 7 P. 181, 67 
Cal. 94; Kuns v. Dias, 163 P. 1052, 32 
Cal.App. 651; Tebor v. Sullivan, 20 
EY 1437, “12 Colo., 136; Cieniewicz v. 
Sliwka, 133 A. 695, 15 Del.Ch. 192; 
Hill v. Lowe, 17 D.C. 428; Geisen v. 
Karol, 159 N.E. 469, 86 Ind.App. 653; 
Creech v. Cornett, 244 S.W. 402, 196 
Ky. 155; Varney v. Deskins, 141 S.W. 
411, 146 Ky. 27; Levy v. Iroquois 
Bldg. Co., 30 A. 707, 80 Md. 300; Co- 
lonial Theatrical Enterprises v. Sage, 
237 N.W. 529, 255 Mich. 160; Marshall 
v. De Magnassum, 2384 N.W. 121, 253 
rok A OAS Ed BOE LE 
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tion,®® so as to 
The suffi- 


Mich. 56; Dalton v. Miller, 226 N.W. 
826, 248 Mich. 253; Range v. Davison, 
218 N.W. 789, 242 Mich. 73; Cohane 
v. Eston, 215 N.W. 524, 240 Mich. 234; 
Ballona v. Petex, 207 N.W. 836, 234 
Mich. 273; Widmann v. Olinger, 191 
N.W. 588; 154 Minn. 208; Pierce v. 
Babler, 152 N.W. 836, 129 Minn. 421; 
Locke v. Hayter, 143 N.W. 917, 123 
Minn. 367; uinn v. Johnson, 135 N. 
W. 1000, 117 Minn. 378; Stover v. 
Snow, 287 S.W. 1042, 315 Mo. 1046; 
Keltner v. Harris, (Mo.) 196 S.W. 1; 
Smith v. Umstead, (N.J.Ch.) 65 A. 
442; Peterson v. Dill, 157. N.W. 301, 
33 N.D. 407; Ford v. Walter, (Okl.) 
20 P.(2d) 884; Brooks v. Tucker, 201 
Pp. 1643, use .Okl. 2553 “Mobley./ y 
Rhoades, 186 P. 230, 77 Okl. 64; In- 
corporated Trustees of Salvation 
Army in Pennsylvania v. Lawson, 142 
A. 113, 293 Pa. 459; Neely v. Love, 
142 S.E. 623, 144 S.C. 271; Williams v. 
Jones, 54 S.E. 558, 74 S.C. 258; Ruth- 
erford v. Jenkins, (Tenn.Ch.A.) 54 S. 
W. 1007; Silliman v. Oliver, (Tex. 
Civ.App.) 247 S.W. 902; First State 
Bank of Abilene v. Shaw, (Tex.Civ. 
App.) 214 S.W. 442 [mod on other 
grounds (Commn.App.) 231 S.W. 325]; 
Kenley v. Robb, (T’ex.Civ.App.) 193 
S.W. 375 [rev on other grounds 
(Commn.App.) 245 S.W. 68]; Meador 
Bros. v. Hines, (Tex.Civ.App.) 165 
S.W. 915; North vy. Coughran, 108 S. 
W. 165, 49 Tex.Civ.App. 101; Lyster 
v. Leighton, 81 S.W. 1033, 36 Tex.Civ. 
App. 62. 


[d] Evidence held insufficient to 
show person. was bona fide purchaser. 
—Davis v. Ward, 41 P. 1010, 109 Cal. 
186, 50 Am.S.R. 29; President, etc., 
of Southern California Conference of 
Seventh Day Adventists v. Goodwin, 
5 P.(2d) 973,119 Cal.App. 37;' Dewitt 
v. Shea, 67 N-®. 761,203 Llh. 1393, 96 
Am.S.R. 311; Sullenger v. Baecher, 
102 N.E. 380, 55 Ind.App. 365 [rev 101 
N.E. 517, 55 Ind.App. 365]; Taylor v. 
Lindenmann, 235 N.W. 310, 211 Iowa 
1122; Hannan v. Seidentopf, 86 N.W. 
44, 113 Iowa 658; Shraiberg v. Han- 
son, 163 N.W. 1032, 188 Minn. 80; Par- 
ish v. Casner, (Mo.) 282 S.W. 392; 
Beach v. Lynn, 252 S.W. 437, 299 Mo. 


127; Jackson v. Grissom, 94 S.W. 263, 
196 Mo. 624; Young y. Schofield, 34 
S.W. 497, 182 Mo. 650; Dubbels v. 


Thompson, 143 P. 986, 49 Mont. 550; 
Bowman v. Griffith, 53 N.W. 140, 35 
Neb. 361; Naame v. Doughty, 158 A. 
501, 109 N.J.Eq. 535 [rev 152 A. 444, 
8 N.J.Mise. 884]; Northrup y. Coon, 
138 N.Y.S. 1044, 154 App.Div. 337; 
Houston Oil Co. of Texas v. Hayden, 
135 S.W. 1149, 104 Tex. 175 [aff (Civ. 
App.) 125 S.W. 993]; Bremer v. Case, 
60 Tex. 151; Marshburn y. Stewart, 
(Tex Civ.App.) 295 S.W. 679; Wilker- 
son v. Ward, (Tex.Civ.App.) 137 S.W. 
158; Schreckhise v. Wiseman, 45 S. 
E. 745, 102 Va. 9; Bendon v. Parfit, 
134 FP. 185, 74 Wash. 645. 


[e] Evidence held _ sufficient to 
show perscn was not bona fide pur- 
chaser.—Reynolds v. Moseley, 32 F. 
(2d) 979; Gill v. Frances Inv. Co., 19 
I'.(2d) 880; Smith v. Brown, 3 F.(2d) 
926; Keith Lumber Co. v. Houston 
Oil Co, of Texas, 257 “BY, 168 iC: GUAG 
213 [cert den 40 S.Ct. 13, 250 'U.S. 666, 
63 L.Ed. 1197]; York v. Hargreaves, 
227 EB. 125) 140 CiCvA 566 iesiie ' vy: 
Click, 128 So. 170, 221 Ala. 168; Bry- 
an v. Tormey, 21 P. 725 [rev on other 
grounds 24 P. 319, 84 Cal. 126]; Gar- 
ratt v. Automotive Finanee Corpora- 
tion, 235 P. 745, 71 Cal.App. 534; Da- 
vis v. Pursel, 134 P. 107, 55 Colo. 287; 


~~ ie 
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ciency of evidence to show that one was or was not 
a bona fide purchaser,’* for a valuable considera- 


be protected under the princ ples 


Wilson v. Central Trust Co. of Illi- 
nois, 120 N.E. 739, 285 Ill. 427; Osby 
v. Reynolds, 103 N.E. 556, 260 Ih 
576, Ann.Cas.1914D 387; Stevenson 
v. Campbell, 57 N.E. 414, 185 Ill. 527; 
Barrows v. Barrows, 28 N.E. 983, 138 
Ill. 649; Stewart v. Hall, 134 N.W. 
1092, 154 Iowa 415; Brown vy. Holden, 
94 N.W. 482, 120 Iowa 191; East Jel- 
lico! Coal "Co: v. Hays, LETS We sex, 
133 Ky. 4, 134 Am.S.R. 436; Sanders 
v. Mitchell, 97 So. 200, 153 La. 1087; 
Aldrich v. Adams, 43 N.E. 1029, 166 
Mass. 141; Solomon vy. Shewitz, 152 
N.W. 196, 185 Mich. 620, 3 A.L.R. 557; 
Peters v. Cartier, 45 N.W. 73, 80 Mich. 
124, 20 Am:S.R. 508; Warner v. Sib- 
ley, 19 N.W. 40, 53 Mich. 371; Shelden 
v. Warner, 8 N.W. 529, 45 Mich. 638; 
White v. Hewitt, 138 N.W. 421, 119 
Minn. 340; Pott v. Hanson, 124 N.W. 
17, 109 Minn. 416; Biles v. Walker, 83 
So. 411, 753, 121 Miss. 98;. Hellman 
Commercial Trust & Savings Bank v. 
Looney, 197 S.W. 144, 271 Mo. 545; 
Howard v. Scott, 125 S.W. 1158, 225 
Mo. 685; Jackson v. Grissom, 94 S. 
W. 263, 196 Mo. 624; Tiedemann v. 
Tiedemann, 189 N.Y.S. 931, 115 Mise. 
462 [aff 194 N.Y.S. 782, 201 App.Div. 
614]; Chesnutt v. Hicks,-155. P! 545, 
55 Okl. 655; Rollow v. Frost & Sad- 
dler, 154 P. 542, 54 Okl. 578; Martin 
v. Carlisle, 148 P. 833, 46 Okl. 268, 6 
A.L.R. 154; Bannon v. Huckenstein, 
50 A. 828, 201 Pa. 195; Moore v. Ray- 
mond, 15 Tex. 554; Marshburn v. 
Stewart, (Tex.Civ.App.) 295 S.W. 679; 
Lee v. Frater, (Tex.Civ.App.) 185 S. 
W. 3825; Galbraith v. Howard, 32 S. 
W. 808, 11 Tex.Civ.App. 230; Le Vine 
v. Whitehouse, 109 P. 2, 37 Utah 260, 
Ann.Cas.1912C 407; Womach vy. Hard- 
ing, 224 P. 384, 129 Wash. 247; Per- 
kins v. Wilkinson, 57 N.W. 3871, 86 
Wis. 538. 


{f] Evidence held insufficient to 
show person was not bona fide pur- 
chaser.—Moore v. Allen, 57 P. 698, 26 
Colo. 197, 77 Am.S.R. 255; McDonald 
v. Dabney, 132 S.E. 547, 161 Ga. 711; 
Gray v. Lamb, 69 N.E. 794, 207 I. 
258; Calhoun v. Spell, 120 So. 40, 167 
La. 653; Hutchins v. Beacon, 46 Tex. 
408; Busby v. Smith, (Tex.Civ.App.) 
53 S.W.(2d) 138. 


&5. See cases infra this note. 


[a] Evidence held insufficient to 
show consideration was paid.—United 
States v. Hill, 217 F. 841 [aff 234 & 
39, 148 C.C.A. 55]; Johns v. Wear, 
(Tex.Civ.App.) 230 S.W. 1008. 


[b] Evidenco held sufficient to 
show payment of valuable considera- 
tion.— Reeder v. Cox, 118 So. 338, 218 
Ala, 182; Lindley v. Blumberg, 93 P. 
894, 7 Cal.App. 140; Cleveland, C., C. 
& St. L. Ry. Co. v. Beck, 139 N.E. 705, 
84 Ind.App. 380; Long v. Howard, 17 
S.W.(2d) 207, 229 Ky. 369; Davidson 
v. Ryle, 124 S.W. 616, 125 S.W. 881, 
103 Tex. 209 [rev (Civ.App.) 116 S. 
W. 823, certified questions answered 
115 S.W. 28, 102 Tex. 227]: McCol- 
lum v. Buckner’s:Orphens’ Home, 117 
S.W. 886, 54 Tex.Civ.App. 348; Stein- 
man v. Clinchfield Coal Corp., 33 S. 
E. 684, 121 Va. 611. 


{c] Evidence held insufficient to 
show payment of valuable considera- 
tion.—Sullenger v. Baecher, 101 N.E. 
517, 102 N.E. 380, 55 Ind.App. 365; 
Ten Eyck v. Witbeck, 31 N.E. 994, 
135 N.Y. 40, 31 Am.S.R. 809, 29 Abb. 
N.Cas. 319; King v. McRackan, 84 S. 
E. 1027, 168 N.C. 621 [aff 88 S.B. 226, 
171 N.C. 752]; Glasco v. Akin, 287 P. 
390, 143 Okl. 388. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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hereinbefore stated, or that a purchaser had or had | not notice of a prior claim or equity,*® depends on the 


[d] Evidence held sufficient to 
show consideration was adeqauate.— 
Meador Bros. v. Hines, (Tex.Civ.App.) 
165 S.W. 915; McCollum v. Buck- 
ner’s Orphans’ Home, 117 S.W. 886, 
54 Tex.Civ.App. 348. 


fe] Evidence held sufficient to 
show payment of nominal considera- 
tion only.—Richerson v. Moody, 42 S. 
Wi. 317, 17 Tex.Civ. App: 67. 


86. See cases infra this note. 


[a] Evidenco held sufficient to 
show notice—U. S. v. Hiawassee 
Lumber Co., 35 S.Ct. 851, 238 U.S. 553, 
59 L.Ed. 1453 frev 202 F. 35, 120 C.C.A. 
289]; Midkiff v. Colton, 252 F. 420, 
L64:C.CLA. 344 [rev 242m. 3738, 155 (C. 
C.A. 149, and cert den 39 S.Ct. 8, 248 
U.S) 5633) 63) Ed: $423 )5 ; Alb v. Alt, 
250'KF.. 120 [rev on other grounds 260 
Hato. Ove la din ©, CAM O86 Iau lua LO Wii. 
North American Trust Co., 113 F. 13; 
Hoffman vy. Garcia, 189 P. 1115, 21 
Ariz. 450; Koury v. Morgan, 288 S.W. 
929,172 Ark. 405; Grayson v. Hughes, 
265 S.W. 836, 166 Ark. 173; -Crook v. 
Rider, 245 S.W. 41, 156 Ark. 1; Brod- 
erick v. MacRae Box Co., 210 S.W. 935, 
138 Ark. 215; Staples v. Freeman, 207 
S.W. 433, 137 Ark. 18; Young v. Cow- 
an, 204 S.W. 304, 134 Ark. 539; Bowl- 
ing v. Stough, 142 S.W.-512, 101 Ark. 
398; |Pellissier v. Title Guarantee & 
Trust. Con? 20M Ps 9470) 208 sCal nalts 
Randall v. Allen, 180 P. 941, 180 Cal. 
298; Smith v. Smith, 161 P. 495, 173 
Cal. 725; Kenniff v. Caulfield, 73 
808, 140 Cal. 34; Stonesifer v. Kil- 
burn, 55 P. 587, 122 Cal. 659; Craig v. 


Dinwiddie, 247 P. 516, 77 Cal.App. 
681; Mountain Club v. Pinney, 227 P. 
630, 67 Cal.App. 225; Patterson v. 


Patterson, 190 P. 483, 47 Cal.App. 362; 
Leroy v. Norton, 113 P. 529, 49 Colo. 
490; Patterson v. De Long, 52 P. 687, 
11 Colo.App. 103 [mod on_ other 
grounds 60 P. 359, 27 Colo. 30]; Jor- 
dan v. Pollock, 14 Ga. 145; Garlick 
v. Imgruet, 172 N.E. 164, 340 Ill. 136; 
Kirby v. Judy, 121 N.E. 611, 286 I. 
200 Lrev 210 Ill.App. 420]; Cassem_v. 
Prindle, 101 N.E. 241, 258 Ill. 11; De 
Haeze v. Joyce, 174 N.E. 238, 92 Ind. 
App. 48; Blair v. Whittaker, 69 N. 
Hi}. 182) 31 Ind.App. 664; Creveling v: 
Banta, 115 N.W. 598, 138 Iowa 47; Ed- 
wards v. Myers, 273 P. 468, 127 Kan. 
221; Williams v. Wessels, 145 P. 856, 
94 Kan. 71; Kuhn v. Wise, 1385 P. 
571, 90 Kan. 583; Howard v. Asher, 
£92 S.W. 1089, 219 Ky. 158; Hurley v. 
Hackney, 260 S.W. 16, 202 Ky. 452; 
Kentucky River Coal Corporation v. 
Sumner, 241 S.W. 820, 195 Ky. 119; 
Bir. Sones) & Co v.. Cash?**226 
S.W. 352, 190 Ky. 96; Adkins v. Bent- 
ly, 197. S.W.. 1086, 177 Ky.) 616; 
Farmer v. Cornett, 192 S.W. 628, 174 


Ky. 560; Blanton v. Howard, 146 
S.W. 1089, 148 Ky. 547; Boling v. 
Ewing, 9 Dana (Ky.) 76; Asher v. 


Ford Lumber, etc., Co., 109 S.W. 899, 
383 Ky.L. 222; Davenport v. Sterling 
Lumber Co., 87 So. 747, 148 La. 785; 
Long v. Martin, 7 La.Ann. 579; Val- 
entine v. Seiss, 28 A. 892, 79 Md. 187; 
Bryan’s Lessee v. Harvey, 18 Md. 113; 
Kendall v. Lawrence, 22 Pick. (Mass.) 
540; Finner v. Weilnau, 220 N.W. 669, 
243 Mich. 624; Goodman v. Rott, 218 
N.W. 761, 242 Mich. 198; American Ce- 
dar & Lumber Co. v. Gustin, 210 N. 
W. 300, 236 Mich. 351: Michigan Lum- 
ber. Yard v. Slater, 171 N.W. 513, 204 
Mich. 670; Misner v. Stange, 169 N. 
W. 938, 203 Mich. 411; Solomon v. 
Shewitz, 152 N.W. 196, 185 Mich. 620, 
3 A.U.R. 557; Chandler v. Clark, 115 
N.W. 65, 151 Mich. 159; -Errett v. 
Wheeler, 123 N.W. 414, 109 Minn. 157, 
26 L.R.A.N.S. 816; Hilgedick v. Noth- 
stine, 289 S.W. 939, 316 Mo. 333; Wool- 
ridge v. La Crosse Lumber Co., 236 
S.W. 294, 291 Mo. 239,19 A.L.R. 1068; 
Price v. Rausche, (Mo.) 186 S.W. 968; 


Myers v. Schuchmann, 81 S.W. 618, 
182 Mo. 159; Benn v. Pritchett, 63 S. 
W. 1103, 163 Mo. 560; McBride Realty 
Co. v. Grace, 15 S.W.(2d) 957, 223 Mo. 
App. 588; Medicus v. Altman, 203 S. 
W. 637, 199 Mo.App. 466; Miller v. 
W. C. Wentz Co., 156 N.W. 634, 99 
Neb. 286; Hannemann v. Ott, 153 N. 
W. 506, 98 Neb. 492; Patterson v. J. 
D. Loiseaux Lumber Co., 114 A. 336, 
92 N.J.Eq. 569 [rev on other grounds 
116 A. 697, 98 N.J.Eq. 446]; Howells 
v. Hettrick, 43 N.Y.S. 183, 13: App.Div. 
366 [aff 54 N.E. 677, 160 N.Y. 308]; 
Van Epps v. Clock, 7 N.Y.S. 21; Coy- 
kendall v. Briggs, 234 N.W. 74, 60 N.D. 
267; Fischbach v. Cook, 180 N.E. 385, 
41 Ohio App. 495; Tittle v. Robberson, 
Aor LOLI AS IOkl,. ice Glaseo: Vv: 
Akin, 287 P. 390, 143 Okl. 38; Smith v. 
Ray, 249 P. 3738, 119 Okl. 145; Belt v. 
Matson, 252 P. 80, 120 Or. 318; Stailey 
Ve cReESLMIUISH, LID Piad 3,099 Ory 400) 
Miller v. Wattier, 75 P. 209, 44 Or. 347; 
Catheart v. Matthews, 104 S.E. 180, 
145 (S.C. 1° -Bauitable Bldg., etc.,- -As- 
soc. v. Corley, 52 S.E. 48, 72 S.C. 404, 
110 Am.S.R. 615; Hall v. Gossum, 
228 S.W. 1039, 144 Tenn. 1; Martin v. 
Astin, (Tex.Commn.App.) 295 S.W. 
584 [rev (Civ.App.) 289 S.W. 442]; 
Hill v. Stampfli, (Tex.Commn.App.) 
290 S.W. 522 [rev (Civ.App.) 284 S.W. 
Mes (Cihs Robert Oil Corporation  v. 
Jones, (Tex.Civ.App.) 28 S.W.(2d) 
472: Kone v. Harper, (Tex.Civ.App.) 
297 S.W. 294 [aff (Commn.App.) 1 S. 
W.(2d) 857]; Alexander v. Harris, 
(Tex.Civ.App.) 254 S.W. 146; Mason 
vir Olds, “ (TexGivi: App.) “198° > SW. 
1040: Harris v. Hamilton, (Tex.Civ. 
App.) 185 S.W. 409 [rev on other 
grounds (Commn.App.) 221 S.W. 273]; 
Cox v. Kearby, (Tex.Civ.App.) 175 S. 
W. 731 [rev on other grounds 
(Commn.App.) 2115S) W. 932]; ler: 
mann v. Thomas, (Tex.Civ.App.) 168 
S.W. 1037; Payne v. Snyder, (Tex. 
Civ.App.) 160 S.W. 1153; Hermann v. 
Thomas, (Tex.Civ.App.) 141 S.W. 574; 
Harris v. Von Rosenberg, (Tex.Civ. 
App.) 25 S.W. 154; Herring v. Walk- 
er, 22 S.W. 819, 3 Tex.Civ.App. 614; 
Chadwick v. Arnold, 95 P. 527, 34 ‘Utah 
48; Maughlin Mill Co. v. Hamilton, 
111 P. 1067, 61 Wash. 66; Latham v. 
Scribner, 88 P. 203, 45 Wash. 266; Big- 
elow v. Brewer, 70.P. 129, 29 Wash. 
670; Ward v. Russell, 98 N.W. 939, 
121 Wis. 77. 


{b] Evidence held insufficient to 
show notice.—Leslie v. Click, 128 So. 
170, 221 Ala. 168; Henry Wrape Co. v. 
Cox, 183 S.W. 955, 122 Ark. 445; Henry 
v. Phillips, 124 P. 837, 163 Cal. 135, 
Ann.Cas.1914A 39; Powers v. Perry, 
106 PB. 595, 12 Cal.App. 77; Merchants’ 
& Planters’ Bank v. Hall, 142 S.E. 72, 
165 Ga. 836; Cessna v. Hulce, 153 N.E. 
679, 322 Ill. 589; Robnett v. Miller, 
135 N.E. 705, 303 Ill. 515;. Lowden v. 
Wilson, 84 N.E. 245, 233 Ill. 340; Book- 
er v. Booker, 70 N.E. 709, 208 Ill. 529, 
100 Am.S.R. 250; Farmers’ Bank v. 
Butterfield, 100 Ind. 229; Faris v. 
Finnup, 113 P. 407, 84 Kan. 122; Row- 
and v. Anderson, 6 P. 255, 33 Kan. 264, 
52 Am.R. 529; James v. Smith, 265 S. 
W. 822, 205 Ky. 331; Fields v. Stamp- 
er, 197 S.W. 919, 177 Ky. 323; Rich- 
ards v. Potter, (Ky.) 124 S.W. 850; 
Boltz v. Boain, 90 S.W. 593, 28 Ky.L. 
842; Hooper v. Leavitt, 32 A. 547, 109 
Me. 70; Spofford v. Weston, 29 Me. 
140; Thompson v. Lapsley, 96 N.W. 
788, 90 Minn. 318; Freeman v. Mof- 


fitt, 36 S.W. 640, 135 Mo. 269; Hick- 
man v. Green, 22 S.W. 455, 27 S.W. 
440, 123 Mo. 165, 29 L.R.A. 39; Evans 


Vv. David, 11. (S:W..:975,. 98 Mo. “405; 
Hurley v. O’Neill, 67 P. 626, 26 Mont. 
269; McGrath v. Norcross, 79 A. 85, 
78 N.J.Eq. 120 [aff 91 A. 1069, 82 N. 
J.Eq. 367];. Wheat v. Lord, 25 N. 
Y.S. 208, 72 Hun 447; Jefferson v. 


Bangs, 144 N.Y.S. 1054 [aff 154 N.Y.S. 
439, 169 App.Div. 102 (aff 226 N.Y. 612,, 
123 N.E. 872 mem)]; Jackson v. Giv- 
en, 8 Johns. (N.Y.) 137, 5 Am.D. 328; 
Myhra v. Rustad, 225 N.W. 796, 58 
N.D. 258; Barnard v. Akers, 193 P. 
738, 79 Okl. 313; Tuten v. McAlhaney, 
Ot S.A. 3285,.006, S.C. o2s8s ie Osten. 
Bailey, 64 S.E. 423, 82 S.C. 378; Hast- 
ham v. Hunter, 86 S.W. 323, 98 Tex. 
560 [Lrev. (Civ.App.). 81 .S.W. 336]; 
De Guerin vy. Jackson, (Tex.Civ.App.)y 
50 S.W.(2d) 443; Temple Lumber Co. 
v. Kirby Lumber Co., (Tex.Civ.App.) 
42 S.W.(2d) 1070; Hill v. Pure Oil 
Co., (Tex.Civ.App.) 38 S.W.(2d) 855; 
Alldredge v. Wilson, (Tex.Civ.App.) 
268 S.W. 1045; Meyer v. Sheffield, 
(Tex.Civ.App.) 208 S.W. 679; Ragley- 
McWilliams Lumber Co. v. Davidson, 
(Tex.Civ.App.) 178 S.W. 785; Garner 
v. Boyle, 77 S.W. 987, 34 Tex.Civ. App. 
42 [questions answered 79 S.W. 1066, 
97 Tex. 460]; Independent Oil & Gas 
Co. v. Shelton, (Utah) 6 P.(2d) 1027; 
Vicars v. Weisiger Clothing Co., 93 S. 
BE. 580, 121 Va. 679; Bowman v. Hol- 
land, 83 S.E. 393, 116 Va. 805; Bernard 
v. Benson, 108 P. 439, 58 Wash. 191, 
137 Am.S.R. 1051; Ihrig v. Ihrig, 88 S. 
BE. 1010, 78 W.Va. 360; Olmsted v. Mc- 
Crory, 148 N.W. 871, 158 Wis. 323; 
Lamont v. Stimson, 5 Wis. 443. 


[ec] Bvidence held sufficient to 
show want cf notice.—Tobey v. Kil- 
bourne, 222 F. 760, 138 C.C.A. 308, Ann. 
Cas.1918C 470; Bailey v. Ford, 200 S. 
W. 797, 182 Ark. 203; Moore v. Mor- 
ris, 177. S.W..6, 118° Ark. 5163’ /Mor= 
gan v. McCuin, 132 S.W. 459, 96 Ark. 
512; Allen v. Daniel, 126 S.W. 384, 94 
Ark, 141; Pollard v. Rebman, 124 P- 
235, 162 Cal. 6383; Blake v. Boye, 88 
F.4470, 38> Colo. 55, 8 EARUAIN.S:, 4185 
Lake v. Hancock, 20 So. 811, 38 Fla. 
53, 56 Am.S.R. 159; Geisen v. Karol, 
159 N.E. 469, 86 Ind.App. 655; Cleve- 
land; CC. .& StL. Ry. Co: ‘v.! Beck, 
139 N.E. 705, 84 Ind.App. 380; Trulin 
v. Plested, 159 N.W. 633, 178 Iowa 
220; Jenness v. Jenness, 209 P. 822, 
112 Kan. 47; Terry v. Ellsworth, 32 
S.W.(2d) 558, 236 Ky. 54; Long v. 
Howard, 17 S.W.(2d) 207, 229 Ky. 
369; Philips v. Hopkins, 271 S.W. 
1075, 208 Ky. 769; Lovell v. Conley, 
192 S.W. 16, 174 Ky. 341; Varney v. 
Deskins, 141 S.W. 411, 146 Ky. 27; 
McNamara v. Feihe, 115 A. 753, 139 
Md. 516; Kurbel v. O’Hair, 240 N.W. 
57, 256 Mich. 680; Dudley v. Waldrop, 
(Mo.App.) 183 S.W. 1095; Foster v. 
Williams, 128 S.W. 797, 144 Mo.App. 
219; Green v. Miller, 76 S.E. 505, 161 
N.C. 24, 44 L.R.A.N.S. 231; Peterson 
v. Dill, 157) N.W. 301, 33 N.D..407; 
Wright v. Sconyers, 300 P. 672, 150 
Okl. 3, 75 A.L.R. 1098; Foster v. Bail- 
ey, 64 S.E. 423, 82 S.C. 378; Holland 
v. Nance, 114 S.W, 346, 102 Tex. 177 
[rev (Civ.App.) 107 S.W. 102]; East- 
ham v. Hunter, 86 S.W. 323, 98 Tex. 
560 [rev (Civ.App.) 81 S.W. 336]; 
Copelin v. Shuler, (Tex.) 6 S.W. 668; 
Haley v. Sabine Valley Timber & 
Lumber Co., (Tex.Civ.Avp.) 150 S.W. 
596; Cartwright v. La Brie, (Tex.Civ. 
App.) 144 S.W. 725; San Augustine 
County v. Madden, 87-S.W. 1056, 39 
Tex.Civ.App. 257; Pennock v. Good- 
rich, 157 A. 922, 104 Vt. 134; Hath- 
away v. Ernest A. Arnold Land Co., 
145 N.W. 780, 157 Wis. 22. 


{d] Evidence held insufficient to 
snow want of notice.—United States 
v. Hill, 217 F. 841 [aff 234 F. 39, 148 
C.C.A. 55]; Alexander v. Goetz, 37 So. 
630, 141 Ala. 560; Steele v. Robertson, 
87 S.W. 117, 75 Ark. 228; Ross v. Mor- 
row, 19 S.W. 1090, 85 Tex. 172, 16 L.R. 
A. 542; Lindsay v. Freeman, 18 S.W. 
727, 83 Tex. 259; Hamman v. Keigwin, 
39 Tex. 34; Johns v. Wear, (Tex.Civ. 
App.) 280 S.W. 1008; Pipkin v. Ware, 
(Tex.Civ.App.) 175 S.W. 808; Keach- 
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circumstances of each case.87 
[§ 1066] (2) To Break in on 


Where it is sought to defeat aiclear legal title of 
record by one having a mere equitable title, on the 
ground that the equities of the latter were known to 
the former at the time of acquiring the legal estate, 
the allegation of notice must be established by clear 
and satisfactory proof,** so as to affect the conscience 
of the purchaser, and to fix upon him the imputation 
The fact of notice may be proved 
either by direct evidence or by other facts from which 
the inference, how- 
ever, must be not only probable, but necessary and 
The evidence should leave no rea- 


of mala fides.®° 
it may be clearly inferred;°° 
unquestionable.®1 


ele v. Henderson, (Tex.Civ.App.) 78 
S.W. 1082; Maulding. v. Coffin, 25 S. 
W. 480, 6 Tex.Civ.App. 416; Folts v. 
Ferguson, (Tex.Civ.App.) 24 S.W. 
Goi 

[e] Strictness of proof of notice 
by possession.—Greater strictness of 
proof may be required of adverse pos- 
session giving title than is required 
of possession by a purchaser under an 
executory contract for the sale of 
land, whereby he merely seeks to give 
notice of his claim to those dealing 
with the property. Italian Savings 
Bank of City of New York v. le 
Grange, 154 N.Y.S. 814, 169 App.Div. 
120. 


87. McParland v. Peters, 128 N.W. 
523, 87 Neb. 829. 

38. U.S.—Flagg v. Mann, 9 F.Cas. 
No. 4,847, 2 Sumn. 486. 

Ark.—Miller v. Fraley, 23 Ark. 735. 


Ga.—McDonald v. Dabney, 132 S.E. 
DAT Lol Gan TL1, 


Ill.—Cessna v. Hulce, 153 N.E. 679, 
322 Ill. 589; Robertson v. Wheeler, 
44 N.E.-870, 162 Til. 566; McVey. v. 
McQuality, 97 Ill. 93; Aurora Nat. 
Loan Assoc. v. Spencer, 81 I1l.App. 
622. 

Ind.—Foust v. Moorman, 
vir. 

Mass.—McMechan _ v. 
Pick. 149, 15 Am.D. 198. 

Mo.—Hendricks v. Calloway, 111 S. 
W. 60, 211 Mo. 536. 


N.Y.—Brown v. Volkening, 64 N.Y. 
76. 

S.C.—Wallace v. Craps, 34 S.C.L. 
266; Page v. Street, 17 S.C.Eq. 159. 


Va.—Vest v. Michie, 31 Gratt. (72 
Va.) 149, 31 Am.R. 722; Hord’s Adm’r 
vy. Colbert, 28 Gratt. (69 Va.) 49. 


W.Va.—lIhrig v. Ihrig, 88 S.E. 1010, 
78 W.Va. 360. 


Eng.—Hine v. Dodd, 2 Atk. 275, 26 
Reprint 569. 


[a] Very strong proof to impugn 
good faith.—There must be very 
strong proof to impugn good faith of 
one who buys from the record owner. 
Tucker v. Angell & Freeman, 1 La. 
Appwott. 

[b] Bvidence prima facie sufficient 
to show want of notice.—A _ subse- 
quent purchaser’s lack of notice of a 
prior unrecorded deed need not be 
shown otherwise than by showing ab- 
sence of the record, which is prima 
facie sufficient. Lesnoff v. Becker, 


2 nd. 


Griffing, 3 


135 (Sonn 46u 01) Sila. WH6e), luakke sev. 
Hancock, 20 So. 811,° 38 Fla. 53, 56 
Am.S.R. 159. 


g9.. I1].—Lowden vy. Wilson, 84 N.E. 
245" 233 11, 84.0: 

Me.—Porter v. Sevey, 43 Me. 519. 

Md.—Gill v. McAttee, 2 Md.Ch. 255. 
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sonable doubt of the fact of notice,®* and evidence 


Registry Laws. 


of Payment.°®+ 


N.H.—Emmons v. Murray, 16 N.H. 
385. 

N.Y.—Dey y. Dunham, 2 Johns.Ch. 
182, 190 [rev on other grounds 15 
Johns. 555, 8 Am.D. 282, aff 16 Johns. 
367, 8 Am-.D. 323]. e 

Va.—vVest v. Michie, 31 Gratt. (72 
Vials 149s io Ammer. (age 

90. Ill.—Robertson v. Wheeler, 44 
Ne. “870; 162 fll 5665) Aurora, Nat: 


oan Assoc. v. Spencer, 81 I1ll.App. 
622. 
Mass.——McMechan v. Griffing, 3 


Pick. 149, 15 Am.D. 198. 
Tex.—Holland v. Nance, 114 S.W. 
346, 102 Tex. 177 [rev (Civ.App.) 107 
S.W. 102]. 
Va.—Vest v. Michie, 31 Gratt. 
Va.) 1497131 AmiR 722: 


W.Va.—Farley v. Bateman, 22 S.E. 
72, 40 W.Va. 540. 


91. Cessna v. Hulce, 153 N.E. 679, 
822 Ill. 589; Robertson v. Wheeler, 
44 N.E. 870, 162 Ill. 566; Aurora Nat. 
Loan Assoc. v. Spencer, 81 Ill.App. 
622; McMechan y. Griffing, 3 Pick. 
(Mass.) 149, 15 Am.D. 198. 


92. Lowden v. Wilson, 84 N.E. 245, 
233 Ill. 340; Robertson v. Wheeler, 44 
N.E. 870, 162 Ill. 566; McVey v. Mc- 
Quality, 97 Ill. 98; Rogers v. Wiley, 
14) T1565), 562, Amb, 4915 Porter tv. 
Sevey, 43 Me. 519; Hendricks v. Cal- 
loway, 111 S.W. 60, 211 Mo. 536. 

93. U.S.—Flagg v. Mann, 9 F.Cas. 
No. 4,847, 2 Sumn. 486. 


Ark.—Miller v. Fraley, 23 Ark. 735. 


Ill.—Cessna v. Hulce, 153 N.E. 679, 
322 Ill. 589; Lowden v. Wilson, 84 N. 
233 Ill. 340; Robertson v. 
Wheeler, 44 N.E. 870, 162 Ill. 566; 
Grundies v. Reid, 107 Ill. 304. 


Ind.—Foust v. Moorman, 2 Ind. 17. 


Md.—U. S. Insurance Co. v. Shriver, 
3 Md.Ch. 381. 


N.Y.—Brown v. Volkening, 64 N.Y. 
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Va.—Vest v. Michie, 31 Gratt, 
Va.) 149, 31 Am.R. 722. 


W.Va.—lIhrig v. Ihrig, 88 S.E. 1010, 
78 W.Va. 360. 


Eng.—Hine v. Dodd, 2 Atk. 275, 26 
Reprint 569. 

94. Recital of consideration in 
deed as evidence generally see Deeds 
§§ 222, 223. 

95. Hiller v. Jones, 6 So. 465, 66 
Miss: 636; Parker v. Foy, 43 Miss. 
260, 5 Am.R. 484; Mullins v. Butte 
Hardware Co., 65 P. 1004, 25 Mont. 
525, 87 Am.S.R. 430; Lacustrine Fer- 
tilizer Co. v. Lake Guano, etce., Co., 
82 N.Y. 476; Wood v. Chapin, 13 N.Y. 
509, 67 Am.D. 62; Doody v. Hollwedel, 
48 N.Y.S. 938, 22 App.Div. 456; Turner 
v. Howard, 42 N.Y.S. 335, 10 App.Div. 
555; Hendy v. Smith, 2 N.Y.S. 535, 
49 Hun 510; Jackson v. McChesney, 7 


(72 


which merely raises a suspicion as to such matters 
is not sufficient.°* 

[§ 1067] (3) Recital in Conveyance as Evidence 
While in some jurisdictions it has 
been held that a conveyance acknowledging payment 
of the purchase money is prima facie evidence of 
payment,®® as a general rule the recital of a. consid- 
eration in the conveyance is not sufficient evidence 
that the grantee therein was a purchaser for value, 
and in order to make such a showing it must appear 
from evidence outside the recitals in the deed itself 
that there was a consideration for the purchase.®*® 
Such a recital, however, may be a circumstance to 


Cow. (N.Y.) 360, 17 Am.D. 521; Bay- 
liss vy. Williams, 6 Coldw. (Tenn.) 
440, 

[a] Recital strictly construed. 
The recital should be strictly con- 
strued and not extended beyond. its 
necessary import. Turner v. How- 
ard, 42 N.Y.S. 335, 10 App.Div. 555. 


96. U.S.—Johnson v. Georgia L. & 
To: Co:5) L4diy Be 35985, 812 CIGAR oso 
Reorganized Church of Jesus Christ 
of Latter Day Saints v. Church of 
Christ,;, 60 FF. 93% [rev -on Sother 
grounds» 70) FP. 179, <1 1+GC.C Aas ssie 
Nickerson vy. Meacham, 14 F. 881, 5 
McCrary 5. 

Ala.—Langiey v. Pulliam, 50 So. 
365, 162 Ala. 142; Nolen & Thompson 
v. Gwyn’s Heirs, 16 Ala. 725. 


Cal. Long v. Dollarhide, 24 Cal. 
218. 

Fla.—Lake v. Hancock, 20 So. 811, 
38 Fla. 53, 56 Am.S.R. 159. 


Tll.—MeGuire v. Gilbert, 110 N.E. 
377, 270 Ill. 160; Roseman vy. Miller, 
84 Ill. 297. But see Ryder v. Rush, 
102 Ill. 338 (holding that a purchas- 
er need not prove aliunde the recital 
in the deed that a valuable considera- 
tion was paid therefor). 


Iowa.—Minneapolis, ete., R. Co. v. 


Chicago, ete.;. R. Co., 83 N.We L082) 
116 Iowa 681; Rush v. Mitchell, 32 
N.W. 367, 71 Iowa 333; Hogdon v. 


Green, 10 N.W. 267, 56 Iowa 733; Fal- 
conbury v. MclIlravy, 36 Iowa 488. 


Kan.—Kruse v. Conklin, 108 P. 856, 
82 Kan. 358, 36 L.R.A.N.S. 1124. 


Mich.—Shotwell v. Harrison, 
Mich. 410. 


Or.—Wood v. Rayburn, 22 P. 521, 
18 Or. 3; Richards v. Snyder, 6 P. 186, 
LITROP Ab Oe 


Pa.—Baum vy. Dubois, 43 Pa. 260; 
Lloyd v. Lynch, 28 Pa. 419, 70 Am.D. 
137: Coxe v. Sartwell, 21 Pa. 480; 
Hoffman vy. Strohecker, 9 Watts 183; 
Union Canal Co. v. Young, 1 Whart. 
410, 30 Am.D. 212; Zimmerman v. But- 
lens 9 PanDist. s2sit. 


Tex.—Davidson v. Ryle, 124 S.W. 
616, 125 S.W. 881, 103 Tex. 209;, Ham- 
man v. Keigwin, 39 Tex. 34; Hawley 
v. Bullock, 29 Tex. 216; Watkins v. 
Edwards, 23 Tex. 443; Fletcher v. El- 
lison, 1 Tex.Unrep.Cas. 661; Johns v. 
Wear, (Civ.App.) 230 S.W. 1008; Ack- 
ers v. Frazier, (Civ.App.) 220 S.W. 
426; Haley v. Sabine Valley Timber 
& Lumber Co., (Civ:App.) 150 S.W: 
596; Hussey v. Titterington, (Civ. 
App.) 146 S.W. 714; Low vy. Gray, 130 
S.W. 270, 61 Tex.Civ.App. 487; Wil- 
liam Carlisle & Co. v. King, (Civ.App.) 
122 S.W. 581 [aff 133 S.W. 241, 864, 
103 Tex. 620]; McAdoo v. Williams, 
118 S.W. 625, 54 Tex.Civ.App. 562; 
Moody v. Ogden, 72 S.W. 258, 31 Tex. 
Civ.App. 395; Robertson v. McClay, 
48 S.W. 35, 19 Tex.Civ.App. 513; Free- 
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For later cases, developments and changes in the law see Annotations, Same title and section number, 
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be considered in connection with other circumstances 
in determining the issue of payment.°* 


[§ 1068] 9. Questions of Law and Fact.°* In ac- 
cordance with the rules applied in other civil actions 
generally,®® where the facts are conceded or uncon- 
troverted,! or where there is no evidence on which 
to base a verdict,2 the question is for the court,* 
and in such a ease it is error for the court to submit 
the question to the jury.* However, questions of fact 
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as to which there is a conflict in the evidence, or the 


man v. Tinsley, (Civ.App.) 40 S.W. 
835; Illies v. Frerichs, 32 S.W. 915, 
22 yPex.Civ. Apps 575. 3 

[a] Not prima facie proof.—Th 
recital, as to consideration paid in the 
deed of plaintiff, claiming as bona fide 
purchaser against defendant holding 
a prior unrecorded deed, cannot be ac- 
cepted as prima facie proof of pay- 
ment. Black Eagle Oil Co. v. Belcher, 
133 P. 1153, 22 Cal.App. 258. 


97. Davidson v. Ryle, 124 S.W. 616, 
125 S.W. 881, 103 Tex. 209. / 

98. Province of court and jury gen- 
erally see Trial §§ 461-530. 

99. See Trial § 313 et seq. 

1. Ga.—Brown v. —Aaron, 
258, 20 Ga.App. 592. 

Kan.—Penrose v. Cooper, 128 P. 362, 
88 Kan. 210 [rev 121 P. 1103, 86 Kan. 
362]. 

Mich.—Oliver v. Sanborn, 27 N.W. 
527, 60 Mich. 346. 


93 SE. 


N.Y.—Birdsall v. Russell, 29 N.Y. 
220. 
Tex.—De Guerin v. Jackson, (Civ. 


App.) 50 S.W.(2d) 443; Alexander v. 
Harris, (Civ.App.) 254 S.W. 146. 

{a] Directed verdict proper.— 
Where the evidence on the question 
of notice is not controverted, it has 
been held not error to direct a verdict. 
Brown vy. Aaron, 93 S.E. 258, 20 Ga. 
App. 592. 

2. Huntington Development & Gas 
Co: ve Stewart, 54 Fi(2d), 1068;" Ru- 
dolph v. Rudolph, 56 A. 933, 207 Pa. 


339; Benn v. Security Realty & De- 
velopment Co., (Tex.Civ.App.) 54 S. 
W.(2d) 146; Hagaman v. Shaklee, 


(Tex.Civ.App.) 243 S.W. 795. 


[a] Evidence held insufficient to 
go to jury.—(1) As to notice. Benn 
v. Security Realty & Development Co., 
(Tex.Civ.App.) 54 S.W.(2d) 146. (2) 
As to payment of consideration. 
Hagaman v. Shaklee, (Tex.Civ.App.) 
243 S.W. 795. 


8. Direction of verdict generally 
see Trial § 415 et seq. 


4. Bell v. Bell, 87 S.E. 540, 103 S.C. 
95. 

5. See Trial § 313 et seq; and cas- 
es infra notes 6-11. 

6. U.S.—Northrop v. Columbian 


Lumber Co., 
640. 

Cal.—California Packing Corpora- 
tion v. Lopez, 279 P. 664, 207 Cal. 600, 
64 A.L.R. 1412. 


Ga.—Jas. Smith & Son v. Hinkle, 72 
S.E. 345, 136 Ga. 809. 


Kan.—English vy. Sanborn, 155 P. 
1079, 97 Kan. 393. 


N.C.—Hughes v. Fields, 84 S.E. 804, 
168 N.C. 520. 


Okl.—Bigpond v. Page, 257 P. 7938, 
125° “Oki. 282. P 


S.c.—Catheart v. Matthews, 
HE. 1021, 105 S.C, 329. 

Tex.—Pleasant v. Sanders, (Civ. 
App.) 46 S.W.(2d) 1045; Mooneyham 
v. Cornick, (Civ.App.) 294 S.W. 894; 
Freeman vy. Pierce. (Civ.App.) 259 S. 


186CE. 7710, 108) CC lA. 


89 S. 


W. 778: Polk v. Carey, (Civ.App.) 247 
S.W. 568. 

[a] egal issue under recording 
acts.—The defense of purchaser for 
value without notice, when it arises 
out of the recording acts, presents a 
legal issue to be determined by the 
jury. Cathcart v. Matthews, 104 S.E. 
180, 115 S.C. 1; Cathcart v. Matthews, 
SOS eTO2 LOH. 3.295 eiSinylynve 
Colleton Cypress Co., 78 S.E. 1026, 
O5SS Cy Tsane 

[b] Credibility of witnesses.—The 
jury are the exclusive judges of the 
credibility of witnesses testifying in 
support of the plea of bona fide pur- 
chase for value without_ notice. 
Mooneyham v. Cornick, (Tex.Civ.App.) 
294 S.W. 894. 

[c] Directed verdict improper. 
Directing a verdict for plaintiff has 
been held error where there is evi- 
dence that defendants are bona fide 
purchasers. Pondrum v. Gray, (Tex. 
Commn.App.) 298 S.W. 409 [rev (Civ. 


App.) 289 S.W. 79, mod on other 
grounds (Commn.App.) 1 S.W.(2d) 
278]. 

{d] Evidence held sufficient to go 


to jury.—English v. Sanborn, 155 P. 
1079, 97 Kan. 393; Hughes v. Fields, 
84 SE. 804)" 168 "N:C> 52105" ‘Starr Vv. 
Brooks, (Tex.Civ.App.) 222 S.W. 660; 
Arlington Heights Realty Co. v. Citi- 
zens’ Ry. & Light Co., (Tex.Civ.App.) 


160 S.W. 1109; Downs v. Stevenson, 
119 S.W. 315, 56 Tex.Civ.App. 211. 

7. Ga.—Broughton v. Foster, 69 
Ga. 712. 


Ky.—Chiles ‘vy. Conley’s” Heirs, 2 
Dana 21. 


N.Y.—Schutt v. Large, 6 Barb. 373. 


Okl.—Baldridge v. Sunday, 176 P. 
404, 73 Okl. 287. 
Pa.—Duff v. Patterson, 28 A. 250, 


159 Pa. 312. 


Tex.—Downs y. Stevenson, 119 S.W. 
815, 56 Tex.Civ.App. 211. 


[a] Where purchaser claims under 
quitclaim deed, it is needless, in those 
jurisdictions where such a claimant 
cannot be a bona fide purchaser, to 
submit the issue of bona fide purchas- 
er to the jury, although there is evi- 
dence tending to sustain that defense. 
Tram Lumber Co. v. Hancock, 7 S.W. 
724, 70 Tex. 312. : 

{b] Evidence held sufficient to 
warrant submission of issue to jury. 
—Stipe v. Shirley, 76 S.W. 307, 33 Tex. 
Civ.App. 223. 

8. Hume v. Ware, 28 S.W. 935, 87 
Tex. 380; Downs v. Stevenson, 119 S. 
W.. 315, 56 Tex.Civ.App. 211. See also 
Buckley v. Board, 8 Ky.Op. 16 (hold- 
ing that the question of what consti- 
tutes a good and valid consideration 
is a matter of law to be determined 
by the court). 

[a] If consideration is so grossly 
inadequate as to shock conscience, 
a court of equity may so declare. 
Downs v. Stevenson, 119 S.W. 315, 
56 Tex.Civ.App. 211. 


9. Farmers’ State Bank of Eyota 


v. Cunningham, 234 N.W. 320, 182 
Minn. 244; Simmons y. Makin, (Tex. 
Giv.A- p.) 54 S.W.(2d) 1045, 
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evidence is such that different inferences might rea- 
sonably be drawn therefrom, are ordinarily for the 
Thus the questions of whether one was an 
innocent purchaser,’ bona fides,? adequacy of con- 
sideration,’ possession,? and notice! are ordinarily 
for the jury. When a party is put on inquiry, the 
question whether he has made due inquiry is one of 
fact to be determined by the jury under the instrue- 
tions of the court.1? 


[a] 
to jury.—Simmons v. Eakin, 
Civ.App.) 54 S.W.(2d) 1045. 

10. Del.—Matthews vy. Tubbs, 141 
Az 619, 16 Del.Ch. 124. 


Ga.—Hall v. Hilley, 67 S.E. 428, 134 
(Gar iis 


Ky.—Chiles vy. Conley’s Heirs, 2 
Dana 21. 


Mass.—Hughes vy. Williams, 105 N. 
E. 1056, 218 Mass. 448. 


Mich.—Goodman vy. Fangert, 170 N. 
W. 29, 204 Mich. 66. 


Mo.—Musick v. Barney, 49 Mo. 458. 
N.Y.—Schutt v. Large, 6 Barb. 373. 


Pa.—Smith v. Miller, 137 A. 254, 
289 Pa. 184. 


R.I.—Bova v. Norigian, 67 A. 326, 
28 Ril. 319, 125 Am.S:R. 741. 


ees Tart, Vou CrawLord,. Lgeis, Clas 


Tex.—Sickles v. White, 17 S.W. 543, 
66° TexsS'r7ss Bowles v. Bryan, 
(Commn.App.) 247 S.W*. 276 [aff (Civ. 
App.) 214 S.W. 524]; Ball v. Norton, 
(Commn.App.) 238 S.W. 889 [aff (Civ. 
App.) 225 S.W. 581]; Temple Lumber 
Co. v. Kirby Lumber Co., (Civ.App.) 
42 S.W.(2d) 1070; Griggs v. Mont- 
gomery, (Civ.App.) 22 S.W.(2d) 688; 
Smith v. Loftis, (Civ.App.) 281 S.W. 
604; Harris v. Hamilton, (Civ.App.) 
185 S.W. 409 [rev on other grounds 
(Comnm.App.) 221 S.W.. 273); La 
Brie v. Cartwright, 118 S.W. 785, 55 
Tex.Civ.App. 144. 


Wash.—Giem v. Sellinas, 298 P. 711, 
162 Wash. 569. 


[a] Possession as notice.—Wheth- 
er the possession of a purchaser with 
an unrecorded deed is of such a char- 
acter as to amount to constructive no- 
tice is a question for the jury. Helm 
v. Kaddatz, 107 Ill.App. 413; Ponton 
v. Ballard, 24 Tex. 619; San Augus- 
tine County v. Madden, 87 S.W. 1056, 
39 Tex.Civ.App. 257. 


[b] Question immaterial.—lIn tres- 
pass to try title, the question of con- 
structive notice to plaintiff of defend- 
ants’ rights has been held immaterial, 
where the issue of actual notice was 
raised. Marshburn v. Stewart, (Tex. 
CiveApp)) 205a5: Way 6.095 


[c] Directed verdict erroneous.— 
Where the evidence on the question 
of notice to a subsequent grantee is 
not conclusive, it has been held error 
to direct a verdict against him. Har- 
NY v. Thornton, 105 S.E. 367, 150 Ga. 
78 . 


[d] Evidence held sufficient to go 
to jury.—Hall v. Hilley, 67 S.E. 428, 
134 Ga. 77; Marshburn v. Stewart, 
(Tex.Civ.App.) 295 S.W. 679; .Miller 
Mi: Ae (Tex.Civ.App.) 141 S.W. 
70. 


Evidence held sufficient to go 
(Tex. 


[e] Evidence held insufficient to 
show notice as matter of law.—Bled- 
soe v., Ross, 109 N.E. 53, 59 Ind.App. 
609; Temple Lumber Co. v. Kirby 
Lumber Co., (Tex.Civ.App.) 42 S.W. 
(2a) 1070. 


11. Nute v. Nute, 41 N.H. 60; Sick- 
les..y.. White, 17 S.W. 543, 66 Tex. 


fo. 
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[§ 1069] A. In General*—1. Enumeration of Rem- 
Subject to rules hereinafter considered re- 
quiring an election as to remedies which the vendor 
will pursue, and forbidding the pursuit of inconsist- 
ent remedies,!? the vendor, on breach of the contract 


edies. 


12. See infra §§ 1070-1072. 


13. Ariz.—Weatherford v 
251 PB. 453, 31 Ariz. 187. 


Ga.—Loewus v. Eskridge & Down- 
ing, 165 S.E. 576, 175 Ga. 456; Reed 
v. Dougherty, 20 S.E. 965, 94 Ga. 661; 
Crim v. Southern Realty & Trust Cor- 
Eeeotiv ns 144 S.E. 342, 388 Ga.App. 


T1l.—Dickson v. Turner, 149 Ill.App. 
oo. See Ash v. Oppman, 199 Ill.App. 


Adams, 


Iowa.—First Nat. Bank v. Le Bar- 
ron, 208 N.W. 364, 201 Iowa 853: Carns 
v. Sexsmith, 188 N.W. 657, 193 Iowa 
1080; Miller v. McConnell, 157 N.W. 
943, 179 Iowa 377 [mod on other 
grounds 161 N.W. 461]; Waters v. 
Pearson, 144 N.W. 1026, 163 Iowa 391; 
Prichard v. Malhall, 103 N.W. 774, 
127 Iowa 545, 4 Ann.Cas. 789. 


Kan.—First M. BE. Church of Strong 
City v. North, 140 P. 888, 92 Kan. 3881. 


Ky.—Harmon v. Thompson, 84 S. 
W. 569, 119 Ky. 528, 27 Ky.L. 181. 


Me.—Robinson v. Heard, 15 Me. 296. 


Mich.—Allemn v. Mohn, 49 N.W. 52, 
86 Mich. 328, 24 Am.S.R. 126. 


Minn.—-United States Installment 
Realty Co. v. DeLancy Co., 188 N.W. 
212, 152 Minn. 78; O. W. Kerr Co. v. 
Nyegren, 130 N.W. 1114, 114 Minn. 521; 
O. W. Kerr Co. v. Nygren, 130 N.W. 
1112, 114 Minn. 268, Ann.Cas.1912C 
538; Freeman v. Paulson, 119 N.W. 
651, 107 Minn. 64, 131 Am.S.R. 438. 

Mo.—WNorris v. Letchworth, 152 S. 
W. 421, 167 Mo.App. 553 

Pa.—Sanders v. Brock, 79 A. 
230 Pa. 609, 35 L.R.A.N.S. 532. 

S.C.—Bridges v. Laniel, 114 S.E. 
422, 121 S.C. 464. 

S.D.—Jones v. Tschetter, 194 N.W. 
839, 46 S.D. 520; Burchfield v. Hage- 
man, 151 N.W. 47, 35 S.I. 147. 


Tex.—Walker v. Emerson, 20 Tex. 
706, 73 Am.D. 207; Phillips v. The 
Maccabees, (Civ.App.) 50 S.W.(2d) 
478; Stinson v. Sneed, (Civ.App.) 163 
S.W. 989; Clifton v. Charles, 116 S.W. 
120, 53 Tex.Civ.App. 448. 

Vt.—Seaver v. Lang, 104 A. 877, 92 
Vt. 501. 

Wash.—Stevens v. Irwin, 231 P. 783, 
132 Wash. 289; Asia Inv. Co. v. Levin, 
pate P. 808, 118 Wash. 620, 32 A.L.R. 
578. 

Wis.—Pierson vy. Dorff, 
579, 198 Wis. 43. 

Wyo.—Portner v. Tanner, 216 P. 
1069, 30 Wyo. 85, 30 A.L.R. 624. 

Eng.—lIcely v. Grew, 6 N.&M. 467, 
86 E.C.L. 645. 


Alta.—Merriam v. Paisch, 1 Alta.L. 
62. 


772, 


223 N.W. 


Sask.—Landes v. Kusch, 8 Sask.L. 
32; Hargreaves v. Security Inv. Co., 
qT Sask.L. 125. 

Actions for damages see infra §§ 
1520-1541. 

14. Ariz.—Treadway v. Western 
Cotton Oil & Ginning Co., 10 P.(2d) 
371; Weatherford v. Adamé, ‘251 P. 
453, 31 Ariz. 187. 

Cal.—Tuso v. Green, 229 P. 327, 194 
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X. REMEDIES OF VENDOR 


vendor’s 


Glock v. Howard & Wilson 
Colony, CO. Od We lose taome cle ieee 
L.R.A. 199, 69 Am.S.R. 17; Maltby v. 
Conklin, 195 P. 280, 50 Cal.App. 201; 
Bernardo v. Sodérman, 124 P. 866, 19 
Cal.App. 161. 

Ga.—Loewus v. Eskridge & Down- 
ing, 165 S.E. 576, 175 Ga. 456; Reed v. 
Dougherty, 20 S.E. 965, 94 Ga. 661; 
Crim v. Southern Realty & Trust Cor- 
poration, 144 S.E. 342, 88 Ga.App. 502. 


Ill.— Dickson v. Turner, 149 I1l.App. 


Cal. 574; 


cE See Ash v. Oppman, 199 Ill.App. 
73. 
lowa.—First Nat. Bank v. Le Bar- 


ron, 208 N.W. 364, 201 Iowa 853; Carns 
v. Sexsmith, 188 N.W. 657, 193 Iowa 
1080; Miller v. McConnell, 157 N.W. 
943, 179 Iowa 377 [mod on other 
grounds 161 NW. 461]; Waters v. 
Pearson, 144 N.W. 1026, 163 Iowa 391; 
Prichard v. Mulhall, 103 N.W. 774, 127 
Iowa 545, 4 Ann.Cas. 789. 

Ky.—Golden v. Cornett, 195 5S.W. 
1080, 176 Ky. 133; Golden v.> Lewis, 
195 S.W. 144, 176 Ky. 28 [overr 197 
S.W. 798, 177 Ky. 366]; Harmon _ v. 
Thompson, 84 S.W. 569, 119 Ky. 528, 
27 Ky.L. 181. 


Me.—Robinson v. Heard, 15 Me. 
296. 
Mass.—Old Colony R. Corp. v. 


Evans, 6 Gray 25, 66 Am.D. 394. 


Mich.—Allen v. Mohn, 49 N.W. 52, 
86 Mich. 328, 24 Am.S.R. 126. 


Minn.—United States Installment 
Realty Co. v. DeLancy Co., 188 N.W. 
212.7052) Manny 785) O2awt Kerr tCo.a:v. 
Nygren, 130 N.W. 1114, 114 Minn. 521; 
O. W. Kerr Co. v. Nygren, 130 N.W. 
atte 114 Minn. 268, Ann.Cas.1912C 
ha eee v. Perrine, 22 N.J.Eq. 


Or.—Marquardt v. Fisher, 
499, 135 Or. 256, 77 A.L.R. 265. 


S.C.—Bridges v. Daniel, 114 S.E. 
422,121 S.C. 464. 


S.D.—Jones v. Tschetter, 194 N.W. 
839, 46 S.D. 520; Sweet v. Purinton, 
166 N.W. 161, 40 S.D. 17; Burchfield 
v. Hageman, 151 N.W. 47, 35 S.D. 147. 


Tex.—Walker v. Emerson, 20 Tex. 
706, 78 Am.D. 207; Payne v. Beau- 
mont, (Civ.App.) 245 S.W. 94; Stin- 
son v. Sneed, (Civ.App.) 163 S.W. 989; 
Clifton v. Charles, 116 S.W. 120, 53 
Tex.Civ.App. 448. 


-Utah.—Imlay v. Gubler, 298 P. 383, 
77 Utah 547; Dopp v. Richards, 135 P. 
98, 43 Utah 332. 


Wash.—Asia Inv. Co. v. Levin, 204 
P. 808, 118 Wash. 620, 32 A.L.R. 578. 


Wis.—Pierson v. Dorff, 223 N.W. 
579, 198 Wis. 43; Harris v. Halverson, 
21 NW. 295) 192) Wis. 171 Oconto 
Co. v. Bacon, 195 N.W. 412, 181 Wis. 
538, 40 A.L.R. 175. 


Alta.—Merriam vy. Paisch, 1 Alta.L. 
262. 
son ee aes v. Kusch, 8 Sask.L. 


Right of vendor to enforce contract 
specifically see Specific Performance § 
240. 


295% P. 


15. U.S.—Moody vy. Hastern Oregon 


*By GEORGE BALLUFF JR. (§§ 1069-1107). 
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by the purchaser, may bring an action for damages 
for the breach,!* or may sue in equity for specific 
performance,'* or bring an action for the purchase 
price remaining unpaid,!® or proceed to enforce his 
lien for unpaid purchase money,'® or, if 


Land Co., 180 F. 532 [rev on other 
grounds 198 FY 7, 119 C.C.A. 135]. 


Cal.—Maltby v. Conklin, 195 P. 280, 
50 Cal.App. 201. 

Fla.—Chace v. Johnson, 123 So. 519, 
98 Fla. 118 [foll Chace v. Smith, 136 
So. 672, 102 Fla, 1013]. 

Ga.—Dunson v. Lewis, 119 S.E. 846, 
156 Ga. 692. 


Ill.—Wollenberger v. Hoover, 179 N. 
E. 42, 346 Ill. 511. 


fae wo tees Adm’r v. State, 20 Ind. 


Mich.—Chicago Boulevard Land Co, 
v. Apartment Garages, 222 N.W. 697, 
245 Mich. 448; Allen v. Mohn, 49 N.W. 
52, 86 Mich. 328, 24 Am.S.R. 126. 


Minn.—United States Installment 
Realty Co. v. DeLancy Co., 188 N.W. 
212, 152 Minn? 78. 


Mo.—Norris v. Letchworth, 152 S. 
W. 421, 167 Mo.App. 553. 


N.Y.—Morris v. Green, 70 
1096, 62 App.Div. 460. 


N.D.—Vail v. Evesmith, 241 N.W. 
(19,9 62-NIDiN99s" D. SBS Jobnstom 
Land Co. v. Whipple, 234 N.W. 59, 60 
N.D. 334 

Ealacnntara Vv. “Brock, “79! -As siiaer 
230 Pa. 609, 35 L.R.A.N.S. 532; Pine 
Beach Impr. Co. v. Chrstos, 25 Pa. 
Dist. 865; Fore v. Gipe, 2 Pa.Dist. 822% 


Tex.—Phillips v. The Maccabees, 
(Civ.App.) 50 S.W.(2da) 478; Moore 
v. First State Bank of Teague, (Civ. 
App.) 173 S.W. 231. 


Utah.—Imlay v. Gubler, 298 P. 383, 
77 Utah 547; Dopp v. Richards, 135 Pp. 
98, 438 Utah 332. 

Vt.—Seaver v. Lang, 
Vitse Od, 

Wash.—Stevens v. Irwin, 231 P. 783, 
132 Wash. 289; Roy v. Vaughan. 170 
Plo“ eGo Wash. 345; Rose v. Run-. 
dall, 150 P. 614,86 Wash. 422. 


Wis.—Oconto Co. v. Bacon, 195 N. 
W. 412, 181 Wis. 538, 40 pL Relig 


Wybi_-Poninee Vv. Ce eves IG? ARs 
1069, 30 Wyo. 85, 30 A.L.R. 624. 


BS Se als v. Kusch, i Sask.L 


N.Y.S. 


104 A. 877, 92 


Actions for purchase price see in- 
fra §§ 1357-1519, 


Form of action when contract is 
executory see infra § 1357. 


16. Ill—Wollenberger v. 
179 N.H: 42, $46 TT. 527. 


Mich.—Chicago Boulevard Land Co. 
v. Apartment Garages, 222 N.W. 697, 
245 Mich. 448. 


Minn.—United States Installment 
Realty Co. v. DeLancy Co., 
212, 152 pee our we Kerr Cor w, 
Nysgren, 130 N.W. 1114, 114 Minn. B21; 
O. W. Kerr Co. v. Nygren, 130 N.W. 
ae: 114 Minn. 268, Ann.Cas.1912C 


Tex.—Woodward v. 
App.) 153 S.W. 158. 

Alta.—Merriam v. Paisch, 1 1 
262. sate 

Man.—Ronald vy. Lillard, 25 Man. 


393, 23 Dom.L.R. 392, 30 West.L.R. 
382, 7 West.Wkly. 1123. 


Hoover, 


Ross, (Civ. 


Tor later cases, developments and changes tn the law see Annotations, same title and section number, 
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he has parted with possession of the land, he may sue 
to recover its possession;'? he may retake posses- 
sion and recover damages for the breach,'® or he 
may bring a suit for foreclosure of the vendee’s in- 
terest,t® or he may rescind the contract in toto?® 
with the usual rights and duties attendant on such 
action,?! or he may accept the noncompliance as a 
forfeiture of the contract,?? or he may bring an 
action to rescind the contract or declare it at an 
end.28 Further, he may remain inactive and retain 


“Sane v. Kusch, 8 Sask.L. 


[a] Moratorium Act prohibiting 
proceedings for the sale of land under 
some power existing before the pro- 
ceedings are taken does not prevent 
the enforcement of a vendor’s lien for 
unpaid purchase money where nothing 
whatever had been paid and the lien 
was claimed for the whole purchase 
price. Ronald v. Lillard, 25 Man. 393, 
23 Dom.L.R. 392, 30 West.L.R. 382, 7 
West.Wkly. 1128. 


Enfcrcement of vendor’s lien see 
infra §§ 1204-1315. 

Enfcrcing vendor’s lien in suit for 
specific performance in general see 
Specific Performance §§ 588, 589. 


Nature of and rights under ven- 
dor’s lien see infra § 1075 et seq. 

17. U.S.—Moody v. Eastern Oregon 
Land Co., 180 F. 532 [rev on_ other 
grounds 198 F. 7, 119 C.C.A. 135]. 


Ga.—Dunson v. Lewis, 119 S.E. 846, 
156 Ga. 692. 


Kan.—Courtney v. Woodworth, 9 
Kan. 443. 

Mich.—Balesh v. Alcott, 241 N.W. 
216, 257 Mich. 352; Curry v. Curry, 
182 N.W. 98, 213 Mich. 309. 


N.J.—Davison v. Perrine, 22 N.J. 
Eq. 87. 

Okl.—Eldridge v. Vance, 261 P. 168, 
128 Okl. 46. 


S.D.—Sweet v. Purinton, 166 N.W. 
161, 40 S.D. 17. 


Tex.—Walker v. Emerson, 20 Tex. 
706, 73 Am.D. 207; Roth v. Connor, 
(Civ.App.) 25 S.W.(2d) 246; Payne v. 
Beaumont, (Civ.App.) 245 S.W. 94; 
Moore v. First State Bank of Teague, 
(Civ.App.) 173 S.W. 231; Woodward 
vy. Ross, (Civ.App.) 153 S.W. 158. 


Vt.—Seaver v. Lang, 104 A. 877, 92 
VcL Po he 


Wash.—Rose v. Rundall, 150 P. 614, 
86 Wash. 422. 

Man.—Ronald v: Lillard, 25 Man. 
393, 23 Dom.L.R. 392, 30 West.L.R. 
382, 7 West.Wkly. 1128. 


[a] On default in payment of in- 
stallments of the price of land, the 
rental value of which while in the 
possession of the purchaser is equal 
to the value of his improvements, 
added to the amount paid on the price, 
the vendor may elect to recover the 
land or sue for the amount unpaid. 
Hood v. People’s Bldg., etc., Assoc., 
27 S.W. 1046, 8 Tex.Civ.App. 385. 

Actions for recovery of possession 
see infra §§ 1316-1356. 

18. Imlay v. Gubler, 298 P. 383, 
77 Utah 547; Dopp v. Richards, 135 
P. 98, 43 Utah 332. — 

19. Kan.—Courtney v. Woodworth, 
9 Kan. 443. 

Mich.—Balesh v. Alcott, 241 N.W. 
216, 257 Mich. 352; Curry v. Curry, 
182 N.W. 98, 213 Mich. 309. 


Or.—Marquardt v. Fisher, 295 P. 
499, 135 Or. 256, 77 A.L.R. 265. 


S.D.—Jones v. Tschetter, 194 N.W. 
839, 46 S.D. 520; Sweet v. Purinton, 
166 N.W. 161, 40 S.D. 17; State v. 
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ance.?§ 


Darling, 165 N.W. 536, 39 S.D. 558. 


Tex.—Roth v. Connor, (Civ.App.) 
25 S.W.(2d) 246. 


Wash.—Roy v. Vaughan, 170 P. 
1019, 100 Wash. 345. 
Wis.—Harris v. Halverson, 211 N. 


W. 295, 192 Wis. 171. 


[a] Exclusiveness of remedy.— 
(1) Gen. St. (1918) § 8081 (Gen. St. 
[1923] § 9576), providing that a ven- 
dor may cancel contract for sale of 
land by notice, while in the nature of 
a strict foreclosure, is cumulative, 
and not exclusive of strict foreclosure 
by action. State Bank of Milan v. 
Sylte, 202 N.W. 70, 162 Minn. 72. (2) 
It is not the exclusive remedy of the 
vendor for breach by the vendee 
(Bowers v. Norton, 210 N.W. 871, 169 
Minn. 198; State Bank of Milan v. 
Sylte, 202 N.W. 70, 162 Minn. 72), (3) 
although it is the exclusive method 
by which the vendor may terminate 
the purchaser’s rights because of de- 
faults (Mathwig v. Ostrand, 157 N.W. 
589, 182 Minn. 346). (4) Rev. Code 
(1919) § 2917, providing that the ac- 
tion permitted by §§ 2914, 2915, for 
foreclosing defendant’s right under 
contract to purchase realty, ‘shall 
not be treated or construed as exclu- 
sive of any other remedy authorized 
by law, but as cumulative merely,” 
is not intended as a limitation of 
plaintiff’s right to elect to proceed un- 
der the statute. Pfister v. Sime, 190 
N.W. 885, 46 S.D. 82. 


Notice requisite for rescission of 
Semele by vendor see supra §§ 360, 
i] 


Suit to foreclose contract see in- 
fra §§ 1204-1315. 

20. First Nat. Bank v. Le Barron, 
208 N.W. 364, 201 Iowa 853; Carns v. 
Sexsmith, 188 N.W. 657, 193 Iowa 
1080; Miller v. McConnell, 157 N.W. 
943, 179 Iowa 3877 [mod on other 
grounds 161 N.W. 461]; Waters v. 
Pearson} 144 N.W. 1026, 163 Iowa 391. 


[a] Vendor may agree to mutual 
rescission.—Tuso v. Green, 229 P. 327, 
194 Cal. 574; Glock v. Howard & Wil- 
son Colony Co., 55 P. 713, 123 Cal. 1, 
43 L.R.A. 199, 69 Am.S.R..17;, Ber- 
nardo v. Soderman, 124 P. 866, 19 
Cal.App. 161. 

Grounds for rescission see supra §§ 
317-340. 

21. Weatherford v. Adams, 251 P. 
453, 31 Ariz. 187; Moore v. First 
State Bank of Teague, (Tex.Civ.App.) 
173 S.W. 231; Oconto Co. v. Bacon, 
195 N.W. 412, 181 Wis. 538, 40 A.L.R. 
15: 

Election to rescind and notice see 
supra §§ 357-365. 

Placing purchaser in statu quo see 
supra §§ 346-355. 

Sufficiency of acts as rescission see 
supra §§ 366-369. 


22. See Ash v. Oppman, 199 Ill. 
App. 573. - 
[a] In Iowa the vendor may ter- 


minate the vendee’s rights by notice 
and declaration of forfeiture accord- 
ing to statute. First Nat. Bank v. 
Le Barron,: 208 N.W. 364, 201 lowa 
853; Carns v. Sexsmith, 188 N.W. 657, 
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for his own use the moneys paid by the purchaser.*+ 
A vendor, after default by the vendee, may extin- 
guish the vendee’s equity in the land either by fore- 
closure or by purchase.?° 


[§ 1070] 2. Election of Remedies?*—a. In Gener- 
al. A vendor cannot pursue inconsistent remedies ;?7 
he cannot proceed on a theory based on affirmance 
of the contract and at the same time, or at another 
time, proceed upon a theory based on its disaffirm- 
Therefore, after acts constituting a cancel- 


193 Iowa 1080. 

[b] In Michigan L. (1911) No. 
200, providing a method of forfeiting 
d#aulted land contracts, gives the 
vendor of land the election to pursue 
an existing remedy of forfeiture, as 
by court proceedings or under the 
contract, or to adopt the method of 
the statute. Tower v. Detroit Trust 
Co., 157 N.W. 367, 190 Mich. 670. 

23. U.S.—Moody v. Eastern Ore- 
gon Land Co., 180 F. 532 [rev on oth- 
er grounds 198 F. 7, 119 C.C.A. 135]. 

N.D.—Vail v. Evesmith, 241 N.W. 
719, 62 N.D. 99. 


Okl.—Eldridge v. Vance, 261 P. 168, 
128 Okl. 46. 

Wash.—Rose v. Rundall, 150 P. 614, 
86 Wash. 422. 

Wis.—Pierson v. Dorff, 223 N.W. 
579, 198 Wis. 43; Harris v. Halver- 
son, 211 N.W. 295, 192 Wis. 171. 


Abandonment, rescission, or for- 
feiture generally see supra § 292 et 
seq. 

24. Tuso v. Green, 229 P. 327, 194 
Cal. 574; Glock v. Howard & Wilson 
Colony Co., 55 RP: 7138,°128 Cal. 1,743 
L.R.A. 199, 69 Am.S.R. 17; Bernardo 
Faeoteane 124 BP. 866, 19 Cal.App. 


25. Todd v. Grayson, 270 S.W. 595, 
168 Ark. 446. 

26. Election of remedies generally 
see Election of Remedies 20 C.J. p 1. 


27. Ill.—Wollenberger v. Hoover, 
179 N.E. 42, 346 Ill. 511. 

N.Y.—Supreme Housing Corpora- 
tion v. Schreiber, 211 N.Y.S. 586, 125 
Mise. 817. 

N.D.—Roney v. H. S. Halvorsen Co., 
149 N.W. 688, 29 N.D. 13. 

Tex.—Mozoch v. Sugg, (Commn. 
App.) 254 S.W. 770 [rev on other 
grounds (Civ.App.) 240 S.W. 625); 
Be nEA v. Sneed, (Civ.App.) 163 S.W. 
989. 

Wyo.—Portner v. Tanner, 216 P. 
1069, 30 Wyo. 85, 30 A.L.R. 624. 
Pee neg SPT a v. Wiens, 16 Man. 

Alta.—Schurman v. Ewing, 2 Alta. 
L. 168. 


And see cases infra notes 29-39. 
. 28. Cal.—Connelly v. J. D. Millar 
Realty Co., (App.) 20 P.(2d) 781. 
Ill.—wWollenberger v. Hoover, 
N.EB. 42, 346 Ill. 511. 
Mich.—Balesh v. Alcott, 241 N.W. 
216, 257 Mich. 352. 
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N.Y.—Underhill v. Saratoga, etc., 
R. Co., 20 Barb. 455. 
Tex.—Roth v. Connor, (Civ.App.) 


25 S.W.(2d) 246; Stinson v. Sneed, 
(Civ.App.) 163 S.W. 989. 


Wyo.—Portner v. Tanner, 216 P. 
1069, 30 Wyo. 85, 30 A.L.R. 624. 


Sask.—Standard Trust v. Little, 8 
Sask.L. 205. 
[a] .Acts held to show election to 


declare contract terminated.— Where 
the vendor, after writing ambiguous 
letters, evincing an intent both to 
cancel the contract and to foreclose, 
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lation or rescission of the contract, the vendor may 
not sue for specific performance,?® or recover the 
purchase price®® even though purchase-money notes 
have been given*! or payment has been made by a’ 
check which was repudiated before it was cashed ;*? 
nor can he recover for interest due on the pur- 
chase price,** or for payments of taxes, special as- 
sessments, ete., made by him or which are past due.*# 
So, when a vendor sues to recover land as forfeited 
by nonperformance, he waives all claim for damages 
for the breach of a covenant contained in the grant.*® 
In accordance with this rule the vendor may not 
sue for the purchase money and have an action for 
damages*® or for rescission,** or reclaim possession 
of the land,** or foreclose the vendee’s interests.°® 


finally refused to accept tender of the 
amount due, and brought action to 
quiet title, his conduct was consist- 
ent with an election to declare the 
contract terminated. Oconto Co. v. 
Bacon, 195 N.W. 412, 181 Wis. 538, 
40 A.L.R. 175. 

29. Hoyt v. Kittson County State 
Bank, 238 N.W. 41, 184 Minn. 159; 
Earley v. France, 172 N.W. 73, 42 N. 
1D Sette 

“There is no difference in the au- 
thorities upon the proposition that 
one cannot have the specific perform- 
ance of the contract and its rescis- 
sion. This is but the application of 
the very hackneyed truism that ‘one 
cannot have his cake and eat it.’” 
Warren v. Ward, 94 N.W. 886, 91 
Minn. 254, 258 [quot Harley v. France, 
supra]. 

30. Iowa.—First Nat. Bank v. Le 
Barron, 208 N.W. 364, 201 Iowa 853. 

Minn.—Smith v. Dristig, 224 N.W. 
157, 176 Minn. 601; Andresen vy. Si- 


mony 237 New. 63.171, Minn. 168); 
Warren v. Ward, 97 N.W. 886, 91 
Minn. 254. 

Mont.—De Young v. Benepe, 176 
P. 609, 55 Mont. 306. 

N.Y.—Supreme Housing Corpora- 


tion v. Schreiber, 211 N.Y.S. 586, 125 
Misc. 817. 

N.D.—Vail v. Evesmith, 241 N.W. 
719, 62 N.D. 99; Roney v. H. S. Hal- 
vorsen Co., 149 N.W. 688, 29 N.D. 13. 

Philippine.—Oriental v. Nakama, 
54 Philippine 294. 

Wash.—Chavelle v. Duclos, 282 P. 
843, 154 Wash. 492. 

Man.—Harvey v. Wiens, 16 Man. 
230. 

Ont.—Fraser v. Ryan, 
441, 

Sask.—Bateneau v. Romphf, 9 Sask. 
L. 122; Moore v. Stewart, 7 Sask.L. 
434; Landes v. Kusch, 7 Sask.L. 83. 


24 Ont.A. 


31. JIowa.—Bradford v. Limpus, 10 
Iowa 35. 

La.—Subdivision Realty Co. v. 
Woulfe, 135 So. 71, 17 La.App. 446. 

Me.—Little v. Thurston, 58 Me. 86. 

N.Y.—Winter v. Livingston, 138 
Johns. 54. 

Ont.—Fraser vy. Ryan, 24 Ont.A. 
441. 


Sask.—Wilson vy. Abbott, 7 Sask.L. 
107; Marckel v. Taplin, 6 Sask.L. 77. 


[a] Effect of rescission on note,— 
Rescission of a sale of land has the 
effect of canceling the purchase-mon- 
ey note given for it. Sterman vy. 
Thornton, 3 Ky.L. 540. 


[b] Right to recover for conver- 
sion of security.—The vendor, after 
rescinding the contract, cannot recoyv- 
er for conversion of crops securing 
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purchase-money note. American 
Trust & Savings Bank vy. Cotton Fi- 
nance & Trading Corporation, (Tex. 
Civ.App.) 10 S.W.(2d) 186. 

32. Supreme Housing Corporation 
v. Schreiber, 211 N.Y.S. 586, 125 Misc. 
817; .Portner v. Tanner, 216 P. 1069, 
30 Wyo. 85, 30 A.L.R. 624. 

33. La Cueva Ranch Co. v. Brew- 
er, 283 F. 963; Edwards v. Muri, 237 
P. 209, 73 Mont. 339; Chavelle v. Du- 
clos, 282 P. 848, 154 Wash. 492. 


84 Edwards v. Muri, 237 P. 209, 
73 Mont. 339; Chavelle v. Duclos, 282 
P. 843, 154 Wash. 492. 


35. Underhill v. Saratoga, ete., R. 
Co., 20 Barb. (N.Y.) 455. 


36. Supreme Housing Corporation 
SE 211 N.Y.S. 586, 125 Misc. 

37. Mozoch v. Sugg, (Tex.Commn. 
App.) 254 S.W. 770 [rev on other 
grounds (Civ-App.) 240 S.W. 625]; 
Schurman y. Ewing, 2 band LOSS 
Hargreaves v. Security Investment 
Co., 7 Sask... 125. 


{a] Bringing suit for price is an 
election to declare the contract still 
in force. Shenners v. Pritchard, 80 
N.W. 458, 104 Wis. 287. 


38. Frost v. Frost, 11 Me. 235; Se- 
curity State Bank v. Krach, 161 N.W. 


568, 36 N.D. 115; Stinson v. Sneed, 
(Tex.Civ.App.) 163 S.W. 989. 
[a] OQuster of purchaser.—(1) 


Where the vendor under a contract of 
sale of land ousts the purchaser from 
possession for failure to pay an in- 
stallment, he cannot thereafter recov- 
er the unpaid installment. De Young 
v. Benepe, 176 P. 609, 55 Mont. 306. 
(2) Where a vendor claiming under 
a contract of purchase brings eject- 
ment for the land after the purchas- 
er’s death, he cannot at the same time 
claim assets of the purchaser’s es- 
tate in part payment of the purchase 
money. Pott’s Appeal, 5 Pa.St. 500. 


[b] Compelling election.—Where, 
in a suit for the price of land under 
a bond to convey, plaintiff amends 
so that the action becomes one for the 
price, or for a rescission and a recov- 
ery of the land itself, he will be com- 


pelled to make an election of reme- 
cies. Von Roeder v. Robson, 20 Tex. 
754. 

39. Waite v. Stanley, 92 A. 6338, 88 


Vt. 407, L.R.A.1916C 886; Chavelle v. 
Duclos, 282 P. 848, 154 Wash. 492; 
Sy ueewees Trust v. Little, 8 Sask.L. 
05. 


Installments due at time of 
foreclosure.—Where a vendor sold 
land, on installments, the vendee to 
have possession, but title not to pass 
until payment in full, the vendor can- 
not, after foreclosure of the purchas- 


[a] 
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An action for the balance of the money due after 
the contract has been foreclosed and the land has 
been sold is not inconsistent with the foreclosure 
suit and may be maintained.*° 


Enforcement of lien and other remedies. 
of land, who has not been paid, has two forms of rem- 
edy, one in personam against the purchaser, the other 
in rem to subject the land to its payment.*! The right 
to sue at law on the contract or securities given for 
the purchase price of the land, and in equity to en- 
force the vendor’s lien, are distinct and independent 
concurrent remedies, and the vendor may, at his elec- 
tion, prosecute either or both at the same time,** and, 
unless some peculiar reason exists, a court of equity 
will not restrain him in the pursuit of one or the 


A vendor 


er’s interest, recover installments due 
at the time of the foreclosure. Waite 
v. Stanley, 92 A. 633, 88 Vt. 407, L.R. 
A.1916C 886. 

40. Crittenden Lumber Co. vy. 
Ward, 284 S.W. 354, 153 Tenn. 380. 


41. Moody v. Fastern Oregon 
Land Co., 180 F. 532 [rev on other 
grounds» 198 vE:t 7,9) -CiCeAsy Reba 
Micou v. Ashurst, 55 Ala. 607; John- 
son City First Nat. Bank v. Pearson, 
26 SaPing 465.109 IN. Co p4 94 Alene 
Taylor, 1..S,h..462, 96, N.C. 37 2.orrote 
eRe (Tex.Civ.App.) 59 S.W.(2d) 


[a] Action to compel purchaser to 
fulfill stipulations of sale is a per- 
sonal action. Giguere v. Boisjoli, 16 
Que.Pr. 235. 

42. Ala.—Posey v. Dodson, 100 So. 
488, 211 Ala. 335; Chapman v. Lee, 64 
ee 483; Micou v. Ashurst, 55 Ala. 

Cal.—Longmaid y. 
191 L286 Cals 208. 


Ga.—Davis v. Clark, 56 Ga. 681. 
Ill.—Palmer v. Harris, 100 Ill. 276. 
Ind.—Nutter v. Fouch, 86 Ind. 451; 
Dibblee v. Mitchell, 15 Ind. 435, 77 
Am.D. 99. 
Ree og ee eet Se v. Clarke, 11 Iowa 
La.—Holliday v. Logan, 64 So. 277, 
134 La. 427. 
Mich.—Field v. Ashley, 
602, 79 Mich. 231. 


Hise —Eamne v. Harrell, 40 Miss. 


Coulter; 55) es 


44 N.W. 


Mo.—Pratt v. Clark, 57 Mo. 189. 

N.Y.—Zeiser v. Cohn, 101 N.E. 184, 
207 N.Y. 407, 47 L.R.A.N.S. 186, Ann. 
Cas.1914C 493; Charles v. Scheibel, 
218 N.Y.S. 545, 128 Misc. 275 [aff 222 
N.Y.S. 784, 221 App.Div. 816]; Troast 
Vie Anjou, 1 V2ZsNeyves. oso. 


N.C.—Allen v. Taylor, 1 S.E. 462, 96 
INORT Hs 

Or.—Sheehan v. McKinstry, 210 P. 
L675 105) Or 473,034 eas be Tilt 


ta] General rule is that a party 
will not be allowed to sue at law and 
in equity at the same time for the 
same debt (see generally Equity § 
14), but this rule applies only where 
the demand at law and in ‘equity are 
equally personal to cases, and not 
where the one remedy is in rem and 
the other in personam. Payne v. Har- 
rell, 40 Miss. 498, 499. 


_[b] False representations.—The 
right to enforce a vendor’s lien for 
partial failure of consideration, re- 
sulting from the vendor’s reliance on 
false representations of the purchas- 
er, may exist contemporaneously with 
a right to recover at law. McTer- 
nan v. Mason, (Mo.App.) 188 S.W. 923. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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other, or compel him to an election between them ;*? 
and it has been held that, where the same court ad- 
ministers both law and equity, a vendor who brings 
an action at law on purchase-money notes should 
unite in that action his equitable claim for a fore- 
In accordance with these rules, 


closure of his lien.*4 
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the institution of proceedings at law for the purchase 


price, whether or not evidenced by notes, and the 
recovery of judgment and the issuance of execution 
thereon, do not affect the right of the vendor to 
satisfy his claim for the purchase price out of the 
property,*® except so far as such judgment may have | 
The vendor, however, must elect 
between affirming the contract and suing to foreclose 
his lien, and rescinding the contract and suing to 
recover the property ;** if he elects to affirm the con- 
tract and foreclose the lien, he loses the right to 
sue for and recover the land,*® and the purchaser, 
on paying the purchase money, is entitled -to the 
But a vendor’s attempt to rescind the con- 
tract and recover the land after transferring some 
of the vendor’s lien notes does not bar an action on 


been satisfied.*® 


land.*° 


43. Micou v. Ashurst, 55 Ala. 607. 


[a] Rule of practice with refer- 
ence to election between an action at 
law and a suit in equity, when both 
relate to the same demand (see gen- 
erally Election of Remedies § 6), does 
not apply to such suits. Chapman vy. 
Lee, 64 Ala. 483. 

Injunction against enforcing lien 
in general see infra § 1215 

44. Walker v. Sedgwick, 8 Cal. 398; 
Roberts v. Johnson, 48 Tex. 133; Mc- 
Alpin v. Burnett, 19 Tex. 497. 


[a] Where vendor brought his 
separate actions, first at law on the 
notes, and then in equity for a fore- 
closure, before the adoption of this 
rule, it was held that he be allowed 
both his legal and equitable remedies, 
on payment of the costs of the latter 
suit. Walker v. Sedgwick, 8 Cal. 398. 


Joinder of causes of action see in- 
fra § 1212. 

45. Longmaid v. Coulter, 55 P. 791, 
123 “Cal. -208-" ‘Grubb v- Crane, 5" Tl. 
153; Morgan v. Dalrymple, 46 A. 664, 
59 N.J.Eq. 22 [aff 46 A. 666, 60 N.J. 
Eq. 466]. 

{a] Thus, where’ the vendor re- 
tains the legal title to the land sold, 
and recovers judgment for a balance 
due on account of the purchase mon- 
ey, he may convey the land, and have 
execution levied thereon, or, on its 
return nulla bona, may file his bill in 
equity to subject the land. Grubb v. 
Crane, 5 Ill.. 153. 


[b] Mere entry of judgment would 
not extinguish the right of complain- 
ant to pursue his equitable remedy. 
Morgan v. Dalrymple, 46 A. 664, 59 N. 
J.Eq. 22 [aff 46 A. 666, 60 N.J.Ea. 
466]. 


Extinguishment of vendor’s lien by 
action at law for money see infra § 
1185. 

46. Longmaid v. Coulter, 55 P. 791, 
123 Cal. 208; Morgan v. Dalrymple, 
46 A. 664, 59 N.J.Eq. 22 [aff 46 A. 666, 
60 N.J.Eq. 466]. ’ 

47. Hill v. Preston, 34 S.W.(2d) 
780, 119 Tex. 522 [rev (Civ.App.) 296 
S.W. 925]; Gustafson v. American 
Land Co., (Tex.Civ.App.) 234 S.w. 
244 [aff (Commn.App.) 249 S.W. 189]. 


[a] Where vendor reserves ex- 
press lien to secure the purchase 
money of land (1) the rule in Texas 
is that, in default of payment, the 
vendor may either affirns the contract, 
sne for the money, and foreclose his 


lien, or he may rescind the contract 
and recover the land itself. Hill v. 
Preston, 34 S.W.(2d) 780, 119 Tex. 522 
[rev on other grounds (Civ.App.) 296 
S.W. 925]; Nass v. Chadwick, 7 S.W. 
828, 70 Tex. 157; Ransom v. Brown, 
63 Tex. 188; Tom v. Wallhoefer, 61 
Tex. 277; Coddington v. Wells, 59 
Tex. 49; Franklin v. Bramlette, (Tex. 
Civ.App.) 48 S.W.(2d) 752; Willard 
v. Phillips, (Tex.Civ.App.) 43 S.W. 
(2d) 170; Harding v. Garcia, (Tex. 
Civ.App.) 17 S.W.(2d)° 859; Mozoch 
v. Sugg, (Tex.Civ. App.) 240 S.W, 625 
{rev on other grounds (Commn.App.) 
2547S. W.<al 10): Rooney v. Porch, 
(Tex.Civ.App.) 239 S.W. 910 [rev on 
other grounds (Commn.App.) 223 S. 
W. 245); Gustafson v. American 
Land Co., (Tex.Civ.App.) 234 S.W. 244 
[aff (Commn.App.) 249 S.W. 189]; 
Gambrell v. Tatum, (Tex.Civ.App.) 
228 S.W. 287; Garvin v. Garvin, (Tex. 
Civ.App.) 188. S.W. 37; O’Donnell v. 
Chambers, (Tex.Civ.App.). 163 S.W. 
138; Atterberry v. Burnett, 114 S.W. 
159, 52 \Tex:CiviApp. 617; Bolden v. 
Hughes, (Tex.Civ.App.) 107 S.W. 93; 
Branch v: Taylor, 89 S.W. 813, 40 
Tex.Civ.App. 248; Curran v. Texas 
Land, ete., Co., 60 S.W. 466, 24 Tex. 
Civ.App. 499; Morrison y. Barry, 30 
S.W. 376, 10 Tex.Civ.App. 22. (2) 
Hither remedy may be pleaded as the 
alternative of the other (Gustafson v. 
American Land Co., (Tex.Civ.App.) 
234 S.W. 244 [aff (Commn.App.) 249 
S.W. 189]), (3) or he may bring his 
suit in the form of an action in tres- 
pass to try title (Gustafson v. Ameri- 
can Land Co., supra). (4) But no 
matter which form of remedy the 
vendor adopts, whether he elects to 
rescind and assert his superior title, 
or seeks to enforce specific perform- 
ance and a money judgment with 
foreclosure, or brings a simple action 
in trespass to try title, the purchas- 
er may in such suit set up all the 
rights, remedies, and defenses avail- 
able to him in either or all of the ac- 


tions. Gustafson y. American Land 
Co., supra. 
[b] Inconsistent claims.—A claim 


by a vendor for rescission and a 
claim for a vendor’s lien are incon- 
sistent remedies. Connelly v. J. D. 
Millar Realty Co., (Cal.App.) 20 P. 


(2d) 781; Re Mainland Portland Ce- 
ment Co., Ltd., (B.C.) [1927] 2 Dom. 
L.B.), 742 

[c] Concurrent foreclosures.—A 


trust deed provision that a sale to 
pay one or more defaulted payments 
should not affect the unmatured part 


Effect of prior unsuccessful suit. 
precluded from maintaining an action to enforce his 
lien because he previously prosecuted an unsuccess- 
ful suit to avoid the sale on the ground of fraud,°*? 
and if the vendor sues to annul the sale and fails, 
and the purchaser still fails to pay, the vendor may 
sue to recover payment;°? but it has been held that 
even though action on a judgment for rescission fails 
because of a jurisdictional defect in obtaining the 
judgment, the vendor cannot sue on the agreement 
since he has made his election.®# 
sues to recover on a note for the purchase price and 
to foreclose the vendor’s lien retained, and defend- 
ant pleads the statute of limitations, the vendor may 
elect to sue for the land.*® 
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the notes and foreclosure of the vendor’s lien.°° 
It has been held that if a vendor can have foreclo- 
sure he is limited to that remedy, and is not per- 
mitted to assert his superior title against his pur- 
chaser or those claiming under him, where the eq- 
uities of such persons so require.°! 


A vendor is not 


Where a vendor 


of the debt secured thereby exempts 
the mortgagee foreclosing under this 
provision from a rule which would 
otherwise have precluded concurrent 
foreclosure of his vendor’s lien. Coff- 
man v. Brannen, (Tex.Civ.App.) 50 
S.W.(2d) 913. 


Concurrent or exclusive methods 
of foreclosure in general see Mortga- 
ges § 1010. 


48. Hill v. Preston, 34 S.W.(2d) 
780, 119 Tex. 522 [rev (Civ.App.) 296 
S.W. 925]. 


Operation and effect of rescission 
of contract in general see supra §§ 
411-422. 

49. Hill v. Preston, 34 S.W.(2d) 
780, 119 Tex. 522 [rev (Civ.App.) 296 
S.W. 925). 

50. White v. Bell, 
290 S.W. 849. 


[a] Reason for rule.—At such 
time “he did not have the right to re- 
scind, since it was an established fact 
that at that time two of the series of 
unpaid vendor lien notes had been 
by appellant transferred, and were 
at said time held by persons who were 
not in any way parties to said suit. 

‘In attempting to declare the 
Goniracs rescinded, and seeking to re- 
eover the land by reason thereof, 
[plaintiff] was attempting to pursue 
a remedy which he as a matter of law 
did not possess, because he did not 


(Tex.Civ.App.) 


own all the unpaid notes.” White v. 
ak (Tex.Civ.App.) 290 S.W. 849, 
51. (Tex.Civ. 


Kynard v. Tucker, 
App.) 171 S.W. 1086. 


[a] Thus a vendor under a bond 
for a deed which gave the purchaser 
possession and the full equitable ti- 
tle, and created an equitable lien or 
mortgage to the vendor as security 
for the unpaid purchase price, can 
only foreclose the equitable lien and 
have a sale of the property to satisfy 
the debt as in such an action only 
can complete equity be done between 
the parties. Taylor v. Interstate Inv. 
Co., 135 P. 240, 75 Wash. 490. 


52. McCoy v. McCoy, 69 N.E. 193, 
32 Ind.App. 38, 102 Am.S.R. 223. 


53. Zimmermann vy. 
La.Ann. 65. 


Ni Davidson v. Sharp, 12 Sask.L. 

183. 
Bos 

App.) 


Langles, 36 


Sanders v. Rawlings, (Tex.Civ. 
77 S.W. 41. 
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[§ 1071] b. Under Contracts Providing for For- 
Provisions for cancellation or a forfeiture 
of stipulated damages in case of breach by the ven- 
dee are for the benefit of the vendor, 
vendee,®® and a vendor, upon noncompliance with 
the terms of the contract by the vendee, may elect 
either to enforce the forfeiture or insist on perform- 
If he pursues the latter 
course he may avail himself of the ordinary remedies 
A vendor cannot en- 
force the remedy under a forfeiture clause and 
thereafter recover any portion of the purchase 
price®® or sue for other damages.®° 
provides precisely the remedy in ease of a breach 
there can be no election of remedies.°? 


{[§ 1072] ce. Fraud. A vendor who has been indue- 
ed to enter into the contract through fraud on the 
part of the purchaser has an election to proceed in 
equity to rescind the contract by restoring to the 
vendee what he has paid and securing a reconvey- 


feiture. 


ance of the contract.°7 


for enforcing the contract.°§ 


56. See supra § 257. 

57. U.S.—Stewart v. Griffith, 30 S. 
Ct. 528, 217 U.S. 328, 54 I2Ed. 782, 19 
Ann.Cas. 639 and note. 

Ariz.—Treadway v. Western Cotton 
Oils Ginnines Cons 0 PPC ayiscl; 
eevee v. Sirrine, 267 P. 598, 34 Ariz. 
49. 


Cal.—Wilcoxson v. Stitt, 4 P. 629, 
65 Cal. 596, 52 Am.R. 310; Burg Bros. 
v. Bercut, 238 P. 166, 73 Cal.App. 114. 


Fla.—Chace v. Johnson, 123 So. 519, 


98 Fla. 118 [foll Chace v. Smith, 136 
So. 672, 102 Fla. 1013]. 
Ind.—Rush’s Adm’r v. State, 20 
Ind. 432. 
Kan.—MeNinch vy. Rogers, 229 P. 


78, 116 Kan. 686. 

Ky.—Allison v. Cocke’s Ex’r, 51 S. 
Ww. 593, 106 Ky. 768, 21 Ky.L. 434; 
Ochs v. Kramer, 107 S.W. 260, 32 Ky. 
L. 762 [reh den 108 S.W. 235, 32 Ky.L. 
1205). < 

Mich.—Chicago Boulevard Land Co. 
v. Apartment Garages, 222 N.W. 697, 


245 Mich. 448. 
Neb.—Oakes vy. Gillilan, 95 N.W. 
511, 1 Neb. (Unoff.) 55. 
Y.—Morris v. Green, 70 N.Y.S. 


N. 
1096, 62 App.Div. 460. 


Pa.—Cape May Real Estate Co. v. 
Henderson, 79 A. 982, 231 Pa. 82; Jef- 
frey v. Pennsylvania Min. Co.,'53 A. 
G72, 204 Pa. 2138; Shermet v. Embick, 
90 Pa.Super. 269; Cape May Real 
Estate Co. v. Worthington, 42 Pa.Su- 
per. 7; Cape May Real Estate Co. v. 
Bennett, 42 Pa.Super. 6; Cape May 
Real Estate Co. v. Henderson, 42 Pa. 
Super. 1; Addesso v. Gargalli, 26 Pa. 
Dist. 169; Fore v. Gipe, 2 Pa.Dist. 
822, 13 Pa.Co. 134. 


(Sr! BY; 2 
695, 51 S.D. 536. 


Wash.—Asia Inv. Co. v. Levin, 204 
P, 808, 118 Wash. 620, 32 A.L.R. 578. 


Wis.—Shenners vy. Pritchard, 80 N. 
W. 458, 104 Wis. 287. 


[a] Ilustration.—Where a _ writ- 
ten contract for the purchase of land 
at a specified price payable in install- 
ments provides that, on default of 
any one of these installments, all 
rights of the purchaser shall become 
void, and all moneys paid shall be- 
long to the vendor as liquidated dam- 
ages, the vendor can elect either to 
enforce the forfeiture or insist on 
performance. Cape May Real Estate 
ea: vy. Henderson, 79 A. 982, 231 Pa. 


VENDOR AND PURCHASER 


not of the 


in part.® 


If the contract 


[b] Clause held to give either par- 
ty option to rescind.—A contract of 
sale, stipulating that a part of the 
price shall consist of land of the 
purchaser, that both parties. shall 
furnish abstracts by a designated 
date, and shall have thirty days from 
the date of the opinion of their attor- 
neys. to clear title, as shall be re- 
quired, and that if the title will not 
pass the trade shall be declared void 
and all forfeits withdrawn, permits 
either party to withdraw on being un- 
able to furnish satisfactory title, and 
the vendor to withdraw after the ex- 
piration of the time within which he 
is to furnish satisfactory title, on the 
purchaser refusing to accept the ti- 
tle tendered. S. G. Carter & Co. v. 
Harrell & Walker, 118 S.W. 1139, 55 
Tex.Civ.App. 268. 

[c] Forfeiture clause held void.— 
Schurman v. Ewing, 2 Alta.L. 168. 

Rights and duties under option to 
rescind see supra §§ 307, 308 


58. McNinch y. Rogers, 229 P. 78, 
116 Kan. 686. 


_fa], Rule applied.—Treadway  v. 
Western Cotton Oil & Ginning Co., 
(Ariz) Love (2a) Sasa Bure: Brosiy: 


Bercut, 2385 Ps) 166)" i> GallApp.s 114; 
Chace v. Johnson, 123 So. 519, 98 Fla. 
118 [foll Chace v. Smith, 136 So. 672, 
102 Fla. 1013]; Rush’s Adm’r v. State, 
20 Ind. 432; Chicago Boulevard Land 


CO. Apartment Garages, 222 N.W. 
697, 245 Mich. 448; Morris v. Green, 
70 N.Y.S. 1096, 62° App.Div. 460; D. 


Ss. B. Johnston Land Co. v. Whipple, 
234 N.W. 59, 60 N.D. 334; Pine Beach 
Impr. Co. v. Chrstos, 25 Pa.Dist. 865; 
Fore v. Gipe, 2 Pa.Dist. 822; Imlay 
v. Gubler, 298 P. 383, 77 Utah 547. 


Enumeration of vendor’s remedies 
generally see supra § 1069. 


59. Mich.—Chicago Boulevard 
Land Co. v. Apartment Garages, 222 
N.W. 697, 245 Mich. 448. 

S.D.—First Nat. Bank v. Larson, 
es N.W. 506, 53 S.D. 262, 68 ATR. 

Wash.—Blenz v. Fogle, 220 P. 790, 
127 Wash. 224. 

Wis.—Kunz v. Whitney, 167 N.W. 
747, 167 Wis. 446. 

s Sask.—Lander v. Kusch, 7 Sask.L. 
ae 


[a] Rule applied in suit for over- 
due installments. First Nat. Bank v. 
Larson, 220 N.W. 506, 53 S.D. 262, 68 
A.L.R. 940. 


[b] Thus, where a land sale con- 


[§§ 107 11073 


ance of the land, where the contract has been exe- 
cuted, or he may proceed in affirmance of the con- 
tract and recover his damages at law for the de- 
ecit;®2 but he cannot pursue both remedies,®* or 
blend the two together,®* since the former proceeds 
in disaftirmance and the latter in affirmanee of the — 
contract and he cannot rescind in part and affirm 


[§ 1073] B. Lien®*—1. Introductory—a. Defini- 
tion, Origin, and Basis of Implied Lien. 
implied lien, as distinguished from a lien expressly 
reserved,*? or from the seeurity which the vendor 
has while he holds the legal title under an unexecut- 
ed contract to convey,®® is the equitable right, which 
by implication is accorded to one who has conveyed 
the title to land without reserving a lien thereupon, 
and has taken no security for the purchase money 
other than the personal obligation of the purchaser, 
to subject the land in equity to the payment of the. 
purchase price,®® when the rights of others are not 


A vendor’s 


tract provided that, on failure to 
make payments as_ stipulated, all 
should become due, and the vendor 
foreclosed the contract and took the 
land, he waived the right to action on 
the purchaser’s note and a mortgage 
on other property, payment of which 
was to apply on the contract. Kunz 
Vie coe 167 N.W. 747, 167 wee 


See Farnsworth v. Gromm, 208 Ill. 
App. 3 


vee Wilson vy. Abbott, 7 Sask.L. 
61. Treadway v. Western Cotton 


Se & Ginning Co., (Ariz.) 10 P.(2d) 


62. Colo.—Cole v. 
1086, 26 Colo. 506. 


Jll—Wollenberger v. Hoover, 179 
N.E. 42, 346 Ill. 511 [cit Cyc]. 


Pp genes v. Fuller, 32 Mich. 


Smith, 58 P. 


N.Y.—Yeomans v. Bell, 45 N.E. 552, 
151 N.Y. 230; Hammond v. Pennock, 
61 N.Y. 145; Kellenberger v. Meisner, 
93 N.Y.S. 44, 103 App.Div. 231. 

N.D.—Beare v. Wright, 103 
632, 14 N.D. 
Cas. 1057. 

Okl.—Wesley v. Diamond, 109 P. 
524, 26 Okl. 170. 

Fraud as rendering contract void- 
able see Supra § 117. 

Right to rescind for frand: 

In general see supra § 334. 

By: 
Action at law see supra § 335. 
Suit in equity see supra § 336. 


63. Cole v. Smith, 58 P. 1086, 26 
Colo. 506; Wollenberger Vv. Hoover, 
179 N.E. "42, 346 Ill. 511 [eit gyels 
Yeomans v. Bell, 45 N.E. 552, 151 N. 
Y. 230; Wesley v. Diamond, 109 P. 
§24, 26 ‘OKI 170: 


64. Yeomans v. Bell, 45 N.E. 552, 
PbLe Nv 230. 


65. Yeomans vy. Bell, supra. 


Right to aXirm and disaffirm at 
same time in general see supra § 1070. 


66. Giens generally see Liens 37 
Cr PDs 


N.W. 
26, 69 L.R.A. 409, 8 Ann. 


67. eu infra § 1076. 

68. See infra § 1080. 

69. U.S.—Wilson v. Plutus Min. 
COLT B31 79 8NC ClA 8489: 


Ala.—State v. Williams, 106 So. 500, 
214 Ala. 89 [cit Cyc]. 


For later cases, developments and changes in the law see Annotations, same title and section num ber. 


§ 1073] 


injured and it is equitable so to do.7° 
was first introduced into the common law by the 
courts of chancery in England,’ probably either as 
an importation from the civil law as to goods,?? or 
as a creation of the English chancellors because of 
the inability to subject land by process of law to 
execution for a simple contract debt.73 
dictions where a vendor’s implied lien is recognized,74 


Cal.—Sparks v. Hess, 15 Cal. 186. 


Fla.—Alabama-Florida Co. v. Mays, 
149 So. 61; Brownlow v. W. T. Har- 
rison, Inc., 135 So. 848, 102 Fla. 446; 
Johns v. Seeley, 114 So. 452, 94 Fla. 
851; De Long v. Marshall, 63 So.° 723, 
66 Fla, 410; McKinnon yv. ‘Johnson, 45 
So. 451, 54 Fla. 538; Rewis v. Wil- 
liamson, 41 So. 449, 51 Fla. 529; Mc- 
ane v. Collins, 21 So. 103, 38 Fla. 

Til.—Blomstrom v. Dux, 51 N.E. 755, 
Dp Lua S Dyed takes Carpenter v. Mitch- 
ell, 54 Ill. 126. 

Mich.—Lavin vy. Lynch, 168 N.W. 
1024, 208 Mich. 148 [quot Cyc]. 

Mo.—Jones v. Rush, 57 S.W. 118, 
156 Mo. 364; Furnish yv. Pryer, .(App.) 


282 S.W. 546; Eubank v. Finnell, 94 
S.W. 591, 118 Mo.App. 535. 
Mont.—Digen y. Schultz, 210 P. 


1057, 65 Mont. 190. 


Ohio.—Windisch y. yong Chapman 
Co., 16 Ohio N.P.N.S. 


Or.—Gee v. Tas: it Py 4h%, 14 
Or. 268, 2738, 58 Am.R. 315. 

70. U.S.—Venner v. Farmers’ L. 
& T. Co., 90 F. 348, 33 C.C A. 95 [cert 
den 19 S.Ct. 887, 173 U.S. 704, 43 L.Ed. 
1185]. 

Cal.—Finnell v. es Aes P. 740, 
156 Cal. 589, 134 Am.S.R. 


Fla.—Lewis v. Cole, 146 ae 679 [foll 
Lewis v. Boyd, 146 So. 681]; Patton 
v. Meddick, 122 So. 710, 97 Fla. 1073; 
McKinnon y. Johnson, 45 So. 451, 54 
Fla. 538. 

Ohio.—Windisch v. John Chapman 
Co., 16 Ohio N.P.N.S. 62. 

Wis.—Larscheid v. Hashek Mfg. Co., 
125 N.W. 442, 142 Wis. 172, 20 Ann. 
Cas. 57.6: 

Enforceability of lien against bona 
fide purchasers see infra § 1138. 


71. Richards v. Leaming, 27 Ill. 
. 431, 81 Am.D. 239; Cate v. Cate, 9 S. 
W. 231, 87 Tenn. 41; Mackreth v. 
Symmons, 15 Ves.Jr. 329, 33 Reprint 
778; Denny v. Nozick, 15 Alta. 288. 

72. U.S.—Gilman v. Brown, 10 F. 
Cas.No. 5,441, 1 Mason 191 [aff 4 
Wheat. 255, 4 L.Ed. 564]. 

Cal.—Martin v. Becker, 146 P. 665, 
169 Cal. 301, Ann.Cas.1916D 171; Sel- 
DA. Ver Cina, oon be Lown 75 Caled Ue 
73) Am.S.R.. 47. 

Fla.—Bradford v. 
463. 

Md.—Iglehart v. Armiger, 1 Bland 
519. 

Mich.—Sears v. Smith, 2 Mich. 243. 


Marvin, 2 Fla. 


Miss.—Cummings y. Moore, 61 
Miss. 184. 

Mo.—Partridge v. Logan, 3 Mo. 
App. 509. 


Tex.—Irvin v. Garner, 50 Tex. 48; 
White, Smith & Baldwin v. Downs, 40 
Tex. 225 

Eng.—Mackreth v. Symmons, 
Ves.Jr. 329, 33 Reprint 778. 


But see Ahrend v. Odiorne, 118 
Mass. 261, 19 Am.R. 449 (where it was 
said that, if the doctrine was derived 
from the civil law as to goods, it is 
somewhat remarkable that it was 
never appnlied in England except to 
real estate). 

“The true origin of the doctrine 
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The doctrine 


In juris- 


them.77 It has 


may with high probability be ascribed 
to the Roman law, from which it was 
imported into the equity jurispru- 
dence of England.” Selna v. Selna, 
HP P.16591.25' Cals 357,360, 73 Am:S.R. 


“The vendor’s lien is in the English 
and American law exceptional in 
character. It was an importation 
from the Roman civil law, and found 
its recognition in the English system 
through its courts of chancery.” 
Martin v. Becker, 146 P. 665, 169 Cal. 
301, 315, Ann. Cas.1916D Lists 


[a] Text of civil law.—‘‘Quod 
vendidi, non aliter accipientis, quam 
si aut pretium nobis solutum sit, aut 
satis eo nomine factum, vel etiam 
fidem habuerimus emptori sine ulla 
satisfactione.” Dig. lib 18 tit 1 1 19; 
Domat lib 1 tit 2 § 311 [quot Gilman 
v. Brown, 10 F.Cas.No. 5,441, 1 Mason 
191, 212 note]. 


73 Windisch vy. John Chapman Co., 


16 Ohio _N-B.N.S. 62; Smith v. Allen, 
50 P. 18 Wash. i, 63 Am.S.R. 864, 
39 Lis 82. 


74 See infra § 1074. 

75. U.S.—Fisher v. Shropshire, 13 
SiGti 202,147) U2S2 183, $37 1. Hdl 109° 
Chilton .v. Braiden’s Adm’x, 2 Black 
458, 17 L.Ed. 304; Investment Regis- 
try v. Chicago & M. Electric R. Co., 1 
¥.(2d) 1008; Wilson y. Plutus Mining 
Co., 174.F: 317, 98 C.C.A. 189; Minah 
Consol. Min. Co. v. Briscoe, 89 F. 891, 
32 C.C.A. 390 [cert den 20 S.Ct. 1023, 
175 U.S. 727, 44 L.Ed. 339]; Pintard 
v. Goodloe, 19 F.Cas.No. 11,171, 
See 502 [aff 12 How. 24, 13 L.Ed. 
877]. 

Ala.—Harris v. McCarty, 118 So. 
379, 218 Ala. 195; Hood v. Hammond, 
30 So. 540, 128 Ala. 569, 86 Am.S.R. 
159; Bridgeport land, ete, Co. v, 
American Fire-Proof Steel Car Co., 
10 So. 704, 94 Ala. 592; Stringfellow 
v. Ivie, 73 Ala. 209; Wilkinson v. May, 
69 Ala. 33; Shorter v. Frazer, 64 Ala. 
74; Bankhead v. Owen, 60 Ala. 457; 
Simpson v. McAllister, 56 Ala. 228; 
Pylant v. Reeves, 53 Ala. 132, 25 Am. 
R. 605. 


Ark.—Robinson v. Woodson, 33 Ark. 
307; Harris v. Hanks, 25 Ark. 510. 


Cal.—Finnell v. Finnell, 105 P. 740, 
156 Cal. 589, 134 Am.S.R. 1438; Selna 
v. Selna, 58 P. 16, 125 Cal. 357, 73 Am. 
S.R. 47; Gard v. Gard, 40 P. 1059, 108 
Cal. 19; Maltby v. Conklin, 195 P. 280, 
50 Cal.App. 201. 


D.C.—Pleasants v. Fay, 13 App.D. 
Crt. 


Fla.—Alabama-Florida Co. v. Mays, 
149 So. 61. 


Ga.—Mims v. Macon & Western R. 
Coy 3: Ga. 33s. 


ill.—Wright v. Buchanan, 123 N.E. 
53, 287 Ill. 468 [cit Cyc]; Koch v. 
Roth; 37s IN.B 4317,1050 lly 212 Mio= 
shier v. Meek, 80 Ill. 79; Franklin v. 
Hillsdale Land, ete., Co., 70 Ill.App. 
297. 

Iowa.—Hodgson y. Smith Bree 114 
N.W. 39, 1386 Iowa 515. 


Ky.—Ford v. Ford’s Ex’r, 26 S.W. 
(2d) 551, 233 Ky. 673. 


Mich.—Lavin v. Lynch, 168 N.W. 
1024, 203 Mich. 143 [quot Cyc]; His- 
cock v. Norton, 3 N.W. 868, 42 Mich. 
320. 
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the principle on which it is generally regarded as 
resting is one of natural justice, that one who gets 
possession of the estate of another ought not in 
conscience be allowed to keep it without paying the 
consideration,’® although additional grounds also 
have been assigned, such as the presumed intention 
of the parties, or the existence of a trust between 


also been said to be based on an 


Miss.—Harper v. Wilkings, 3 So. 
455, 65 Miss. 215; Walton v. Har- 
groves, 42 Miss. 18, 97 Am.D. 429. 


Mo.—Christy v. McKee, 6 S.W. 656, 
94 Mo. 241; Eubank v. Finnell, 94 S. 
W. 591, 118 Mo.App. 535. 


N.Y.—Zeiser v. Cohn, 101 N.E. 184, 
207 N.Y. 407, 47 L.R.A.N.S. 186, Ann. 
Cas.1914C 493; Bach v. Kidansky, 78 
N.E. 1088, 186 N.Y. .368; Sprague v. 
Cochran, 38 N.E. 1000, 144 N.Y. 104; 
Coit v. Fougera, 36 Barb. 195; Leland 
v. Brown, 241 N.Y.S. 22, 1386 Misc. 493. 


Ohio.— Elliott v. Plattor, 1 N.E. 222, 
43 Ohio St. 198; Whetsel v. Roberts, 
31 Ohio St. 503; Tiernan v. Beam, 2 
Ohio 383, 15 Am.D) 557; Butler, ‘v. 
Creager, 2 Ohio Cir.Ct. 542, 1 Ohio Cir. 
Dec. 632 [aff 24 Wkly.L.Bul. 370]. 


$.D.—Smith v. Danforth, 223 N.W. 
59; 54. S.D. 250. 

Tenn.—Jones v. Wolfe, 
S.W. 216. 


Tex.—Flanagan v. Cushman, 48 Tex. 
241; White, Smith & Baldwin v. 
Downs, 40 Tex. 225. 


Wis.—Larscheid v. Hashek, 125 N. 
W. 442, 142 Wis. 172, 20 Ann.Cas. 576; 
Tobey v. McAllister, 9 Wis. 463. 


enue) v. Nozick, 15 Alta. 


Ont.—Mitchell v. McGaffey, 6 Grant 
Ch. 361; Colborne v. Thomas, 4 Grant 
Ch. 102. 


See Moreton vy. Harrison, 1 Bland 
(Md.) 491 (holding that an equitable 
lien is founded upon the principle that 
the legal title has not been parted 
with, or ought not to be considered 
as completely vested in the vendee 
until the whole purchase money has 
been paid, because it is deemed unjust 
to consider any one as the absolute 
legal owner of property which he has 
purchased, but has not paid for). 


“The equitable principle was that 
the person who had secured the es- 
tate of another ought not in con- 
science to be allowed to keep it and 
not pay full consideration money, and 
that to enforce that payment it was 
just that it should be made a charge 
upon the estate so taken.’”? Martin v. 
Becker, 146 P. 665, 169 Cal. 301, 315, 
Ann.Cas.1916D 171, 


[a] Lien is intended to secure the 
payment of the purchase price. Dix- 
on v. Dixon, 1 Md.Ch. 220. 


76. Ill.—Lehndorf vy. Cope, 13 N. 
E. 505, 122 Dll. 317; Wendell v. Pin- 
neo, 127 Ill.App. 319. 


Mich.—Richards v. Lewis L. Arms 


(Ch.A.) 42° 


Shingle; *\ete:,. Co. 41 IN: Weaeso Ones 
Mich. 57. 

Miss.—Walton y. Hargroves, 42 
Miss. 18, 97 Am.D. 429; Servis vy. 
Beatty, 32 Miss. 52. 

N.Y.—Fisk v. Potter, 2 Abb.Dec. 


138, 2 Keyes 64. 


Tenn.—Eskridge 
Yerg. 84. 


Va.—Wilson v. Davisson, 2 Rob. (41 
Va.) 384. 

77. Ala.—Wilkinson v. May, 69 
Ala. 33; Shorter v. Frazer, 64 Ala, 74, 
Bankhead v. Owen, 60 Ala. 45 Dis Simp- 
son v. McAllister, 56 Ala. 228. 


Ark.—Hecht v. Spears,.:27 Ark. 229, 
Am.R. 784. 


Ve eMicChure, 22 
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implied agreement that the vendor shall hold a 
lien,’* or on the justice and propriety of securing to, 
the person who parts with his property the first claim 


to be paid out of it.7° 


VENDOR AND PURCHASER 


Lien. In most 


[§§ 1073-1974 


jurisdictions, whether by judicial 


decision or legislative enactment, the right of the 
vendor to an implied lien for the unpaid purchase 


money is recognized,’° subject in some jurisdictions 


[§ 1074] b. Extent of Recognition of Implied 


Iowa. 

Miss.—Servis v. Beatty, 32 Miss. 
52; Skaggs v. Nelson, 25 Miss. 88. 

Mo.—Christie v. McKee, 6 S.W. 656, 
94 Mo. 241. 

N.J.—Knickerbocker Trust Co. v. 
Carteret Steel Co., 82 A. 146, 79 N.J. 


Hq. 501; Acton v. Waddington, 18 A. 
356, 46 N.J.Inq. 16. 
Ohio.—Jackman v. Hallock, 1 Ohio 


318; Cechvala v. Madak, 20 Ohio Cir. 
CtN.S. 286. 
SS ein v. Wolfe, (Ch.A.) 42 
me DGS 
Tex.—White, Smith & Baldwin v. 
Downs, 40 Tex. 225. 


78. Blomstrom vy. Dux, 51 N.E. 755, 
175 Ill. 485 [aff 70 [ll.App. 62]; Baker 
v. Updike, 39 N.E. 587, 155 Ill. 54. 


79. Brinkerhoff v. Vansciven, 4 N. 
Jy Zbl. 

so. Ala.—Harris v. McCarty, 118 
So. 379, 218 Ala. 195; Daniel v. Daniel, 
TOS So. 42,214 Ala. 406°" Jacobs ‘v. 
Goodwater Graphite Co., 87 So. 3638, 
205 Ala. 112; Hunter v. Briggs, 63 So. 
1004, 184 Ala. 327; Walton v. Young, 
31 So. 448, 132 Ala. 150; Henderson v. 
Hambrick, 29 So. 923, 129 Ala. 596; 
Hassell v. Hassell, 29 So. 695, 129 Ala. 
326; Hood v. Hammond, 30 So. 540, 
128 Ala. 569, 86 Am.S.R. 159; Dowling 
v. McCall, 26 So. 959, 124 Ala. 633; 
Chastain v. Haines, 27 So. 501, 124 
Ala. 618; Gardner v. Knight, 27 So. 
298, 124 Ala. 273; Wagner v. Brincker- 
hoff, 26°So. 117, 123 Ala. 516; Hudora 
Main: ete., Co. v. Barclay, 26 So. 113), 
122 Ala. 506; Jones v. Davis, 25 So. 
789, 121 Ala. 348; Clements v. Mot- 
ley, 24 So. 947, 120 Ala. 575; Mer- 
rell v. Witherby, 23 So. 994, 26 So. 
974, 120 Ala. 418, 74 Am.S.R. 39; Grav- 
jJéeniw., Lamkin, 24 So. 756,120, Ala, 
210; Wilks v. Appling, 24 So. 750, 119 
Ala. 287; Chattanooga Foundry, etc., 
Works v. Hembree, 23 So. 38, 117 Ala. 
295; Knight v. Knight, 21 So. 407, 113 
Ala. 597; McLean v. Smith, 18 So. 662, 
108 Ala. 533; Glover v. Walker, 18 So. 
251, 107 Ala. 540; Jackson v. Stanley, 
6 So. 193, 87 Ala. 270; Betts v. Sykes, 
2 So. 648, 82 Ala. 378; Kelly v. Kars- 
ner, 2 So. 164, 81 Ala. 500; Owen v. 
Bankhead, 76 Ala. 143; Sims v. Na- 
tional Commercial Bank, 73 Ala. 248; 
Stringfellow y. Ivie, 73 Ala. 209; Wil- 
kinson v. May, 69 Ala. 33; Carver v. 
Eads, 65 Ala. 190; Shorter v. Frazer, 
64 Ala. 74; Flinn v. Barber, 61 Ala. 
530; Bankhead v. Owen, 60 Ala. 457; 
Terry v. Keaton, 58 Ala. 667; Buford 
v. McCormick, 57 Ala. 428; Sjmpson 
v. McAllister, 56 Ala. 228; Moore v. 
Worthy, 56 Ala. 163; Hightower v. 
Rigsby, 56 Ala. 126; Napier v. Jones, 
47 Ala. 90; Burns v. Taylor, 23 Ala. 
255; Foster v. Trustees of Athenzeum, 
3 Ala. 302. 

Ark.—Union & Planters’ Bank & 
Trust Co. v. Simmons, 265 S.W. 958, 
166 Ark. 285; Madden v. Suddarth, 
DER SN NG CEB UE TNs oa VERB wel DRT icn a 
Gaines, 196 S.W. 919, 130 Ark. 167; 
Priddy & Chambers v. Smith, 152 S. 
W. 1028, 106 Ark. 79, 44 L.R.AL.N.S. 
285; Miller v. Mattison, 150 S.W. 710, 
105 Ark. 201; Wilson v. Shocklee, 126 
S.W. 832, 94 Ark. 301; Stubbs v. Pitts, 
104 S.W. 1110, 84 Ark. 160; Williams 
v. Young, 71 S.W. 669, 71 Ark. 164; 
Starkey v. Gunn, 41 S.W. 419, 64 Ark. 
201; Bemis v. First Nat. Bank, 40 S. 
W. 127, 63 Ark, 625; Pullen ve Ward, 
28 S.W. 1084, 60 Ark. 99; Chapman 


Pierson v. David, 1 Iowa 23.]v. Chapman, 18 S.W. 10387, 55 Ark. 542; 


Springfield, etc., R. Co. v. Stewart, 10 
S.W. 767, 51 Ark. 285; Richardson v. 
Green, 46 Ark. 267; Rodman v. Sand- 
ers, 44 Ark. 504; Chapman v. Liggett, 
41 Ark. 292; Robinson v. Woodson, 33 
Ark. 307; Swan v. Benson, 31 Ark. 
728; Lavender v. Abbott, 30 Ark. 172; 
Johnson v. Nunnerly, 30 Ark. 153; 
Holman vy. Patterson’s Heirs, 29 Ark. 
357; Campbell v. Rankin, 28 Ark. 401; 
Scott v. Orbison, 21 Ark. 202; Shall v. 
Biscoe, 18 Ark. 142. See Johnson v. 
Godden, 33 Ark. 600 (dictum). 


Colo.—Marvin v. Stimpson, 46 P. 
673, 23 Colo. 174; Schiffer v. Adams, 
Zoe E964; 83. (Cole. 5i2simallon tive 
Worthington, 22 P. 960, 13 Colo. 559, 
16 Am.S.R. 231, 6 L.R.A. 708; Francis 
v. Wells, 2 Colo. 660; Salomon v. Mar- 
tin, 67 P. 25, 17 Colo.App. 60. 


D.C.—Pleasants v. Fay, 13 App.D. 
C. 237; Lamon v. McKee, 18 D.C. 446; 
Peters v. Suter, 9 D.C. 516; Ford v. 


Smith, 8 D:C. 592. 


Fla.—Johnson y. McKinnon, 34 So. 
272, 45 Fla. 388; Lucas v. Wade, ok 
So. 231, 43 Fla. 419; McKeown vy. Col- 
lins; 21 SoAL03, 38 Fla. 276; Porter v. 
Teate, 17 Fla. 813; La Trobe v. Hay- 
ward, 13 Fla. 190; Bradford v. Mar- 
vin, 2 Fla. 463. 


Idaho.—Farnsworth vy. Pepper, 148 
P. 48, 27 Idaho 154; Smith v. Shultz, 
139 P. 640, 23 Idaho 144; Hawkins v. 
Thurman, 1 Idaho 598. 


Tll.— Wright v. Buchanan, 123 N.E. 
58, 287 Ill. 468; Lewis v. Shearer, 59 
N.E. 580, 189 Ill. 184; Blomstrom v. 
Dix >t NE boy Lo) Lea soe Crore 
v. Perkins, 51 N.E. 816, 174 Ill. 627; 
Robinson v. Appleton, 15 N.E. 761, 124 
Ill. 276; Wilson v. Lyon, 51 Ill. 166; 
Dyer v. Martin, 5 Il]. 146; Wendell v. 
Pinneo, 127 LllApp. 319; " Young: v. 
Austin, 100 Ill.App. 248; Fenter v. 
McKinstry, 91 Ill.App. 255; Franklin 
v. Hillsdale Land, etc., Co., 70 Ill. App. 
297; Harms v. Frost, 68 Ill.App. 186 
lati te wiN. p35, Lome nee ly: 


Ind.—Cassell v. Lowry, 72 N.E. 640, 
164 Ind. 1; Ballard v. Camplin, 67 N. 
KE. 505, 161 Ind. 16 [rev on other 
grounds (App.) 64 N.E. 931]; Horner 
v. Lowe, 64 N.E. 218, 159 Ind. 406; 
Scott v. Edgar, 63 N.E. 452, 159 Ind. 
38; Sarver v. Clarkson, 59 N.E. 933, 
156 Ind. 316; Forsythe v. Branden- 
burg, 57 N.E. 247, 154 Ind. 588; Smith 
v. Mills, 43 N.E. 564, 44 N.W. 362, 145 
Ind. 334; Upland Land Co. v. Ginn, 
43 N.E. 4438, 144 Ind. 434, 55 Am.S.R. 
181; Barrett v. Lewis, 5 N.E. 910, 106 
Ind. 120; Shanefelter v. Kenworthy, 
42 Ind. 501; Case v. Bumstead,.24 Ind. 


429; Merritt v. Wells, 18 Ind. a 
Boon v. Murphy, 6 Blackf. 272; Dei- 
bler v. Barwick, 4 Blackf. 339: Bor- 


ror v. Carrier, 73 N.H. 123, 34 Ind.App. 
353; Brown v. White, 67 N.E. 273, 32 
Ind.App. 100; Mulky v. Karsell, 68 N. 
H. 689, 31 Ind.App. 595; Diamond Flint 
Glass Co. v. Boyd, 66 N.E. 479, 30 Ind. 
App. 485; Lacy v. Eller, 35 N.E. 847, 
8 Ind. App. 286; Seanlin v. Steward, 
Oo UINaae 6) or eLNGLAtD Dp... oles Eenag 
v. Henas, 31 N.BE. 832, 5 Ind.App. 100. 
See Lagow Vv. Gadollet. 1 Blackf. 416, 
12 Am.D. 258 (dictum). 


Ind. Terr.—Hampton Vv. Mayes, 53 S. 
W. 483, 3 Indi 65: 


Iowa.--lowa Falls State Bank vy. 
Brown, 119 N.W. 8i, 142 Iowa 190, 134 
Am.S.R. 412; Hodgson v. Smith Bros., 
114 N.W. 39, 136 Iowa 515; Owen vy, 


/ Giencoe Bank v. Cain, 95 


) Higgins, 84 N.W. 713, 113 Iowa 735; 


Zook v. 
lowa 463; 


Thompson, 82 N.W. 930, 111 
Erickson v. Smith, 44 N.W. 
681, 79 Iowa 374; Prouty v. Clark, 34 
N.W. 614, 73 Iowa 55; Huff v. Olm- 
stead, 25 N.W. 784, 67 Iowa 598; Cut- 
ler v. Ammon, 21 N.W. 604, 65 Iowa 
281; Hoskins v. Rowe, 16 N.W. 78, 
61 Iowa 180; Gnash v. George, 12 N. 
W. 546, 58 Iowa 492; Kendrick v. Eg- 
gleston, 8 N.W. 786, 56 Iowa 128, 41 
Am.R. 90; Jordan v. Wimer, 45 Iowa 
65; Johnson v. McGrew, 42 Iowa 555; 
McDole v. Purdy, 23 lowa 277; Porter 
v. Dubuque, 20 lowa 440; Patterson v. 
Linder, 14 lowa 414; Pierson v. David, 
1 Iowa 23. See Fisher v. Shropshire, 
13 S.Ct. 201, 147 U.S. 133,.37 L.Hd..109 
(which discusses the earlier cases on 
recognition of the lien in Iowa). 


Ky.—Jackson v. Engle, 20 S.W.(2d) 
460, 230 Ky. 558; Carter v. Farthing, 
12 SEW (45, LVS Keys 23 24 ey als 
1927; Kentucky land, ete, Co. Vv: 
Crabtree, TOS: Wit ob; 113 Ky.) 922; 24 
Ky.L. 743; White v. Taylor, 52 Sw. 
820, 107 Ky. 20, 21 Ky.L. 602; Brown 
Vv. ferrell, 83 Ky. 417, 7 Ky.L. 461; 
Phillips v. Skinner, 6 Bush 662; Muir 
v. Cross, 10 B.Mon. 277; Thornton v. 
Know, 6 B.Mon. 74; Johnson v. Thomp- 
son, 4 J.J.Marsh. 380; Farmer v. Sam- 
uel, 4 Litt. 187, 14 Am.D. 106; Voor- 
hies v. Instone, 3 Bibb 353; Cox v. 
Fenwick, 3 Bibb 183; McBrayer v. 
Hanks’ EXx’rs, “2 “SSW. 25 924) Keyan 
1699; Dodd v. Hewitt, 69 S.W. 955, 
. 708; Lyttle v. Davidson, 67 
oda "Ky. L. 2262; Watson v. 
Childers, 66 S.W. 18, 23 Ky.L. 1741; 
Bevins v. Ryiand, 64 S.W. 752, 23 Ky. 
L. 1061; Little v. Bishop, 61 Siw. 464, 
22 Ky.L. 1747; Mitchell v. Bishop, 58 
S.W. 989, 22 Ky.L. 835; Steele’s 
Adm’rs v. Gay, 58 S.W. 586, 22 Ky.L. 
689; Curry v. Adams’ Adm’r, 57 S.W. 
8, 22 Ky.L. 256; Common-School Dist. 
No. 17 v. Wheeler, 56 S.W. 413, 21 Ky. 
L. 1774; Collins v. Stofer’s Bx’rs, 52 
S.W. 940, 21 Ky.L. 652; Pritchett v. 
Hape, 51 S.W. 608, 21 Ky.L. 408; Felt- 
man v. Terrell, 49 S’-W. 435, 20 Kyl: 
1427; Pearce v. Lancaster, 49 SW. 
12, 20 Ky.L. 1218; Pickering v. Beck- 
ner, 48 S.W. 148, 20 Ky.L. 1060; Bar- 
nett v. Salyers, 12 S.W. 308, 11 Ky.L. 
465; Wigginton v. Ewell, 9 S.W. 285, 
TORRY MENS Sas 


Mich.—Berberian v. Guar anty Trust 
Co. of Detroit, 241 N.W. 149, 257 Mich. 
159; Lavin v. Lynch, 168 N.W. 1024, 
203 Mich. 148; Lyon v. Clark, 94 N. 
W. 4, 182 Mich. 521; Warner v. Bliven, 
87 N.W. 49, 127 Mich. 665; Fowler v. 
Bracy, 82 N.W. 892, 88 N.W. 374, 124 
Mich. 250; Kulling v. Kulling, 82 N. 
W. 847, 124 Mich. 56; Graham v. Mof- 
fett, 78 N.W. 132, 119 Mich. 303, 75 
Am.S.R. 393; Curtis v. Clarke, . 71aNe 
W. 845, 113 Mich. 458; Richards v. 
Lewis L. Arms Shingle, éte., Co, 48 
N.W. 860, 74 Mich. 57; Johnson v. 
Fowler, 35 N.W. 764, 68 ‘Mich. I; Dune 
ton v. Outhouse, 31 N.W. 411, 64 Mich. 
419; Sears v. Smith, 2 Mich. 2433 on 
re Palmer, 1 Dougl. 422; Carroll Bis 
Van Rensselaer, Harr. 225; Brown vy. 
Porter «2 Mich.N.P. 12. 


Minn.—Shove v. Burkholder Lum- 
ber Co., 191 N.W. 397, 154 Minn. 137; 
N.W. 308, 
89 Minn. 473; Bang v. Brett, 63 N.W. 
1067, 62 Minn. 4; Doescher v. Spratt, 
63 N.W. 736, 61 Minn. 326; Heyder- 
stadt v. Whalen, 55 N.W. 958, 54 Minn. 
199; Moody v. Tschabold, 53 N.W. 
1023, 52 Minn. 51; Law v. Butler, 47 


For later cases, developments and changes in the law see Annotations, same title and sontiowe en 
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N.W. 53, 44 Minn. 482, 9 L.R.A. 856; 
Peters v. Tunell, 45 N.W. 867, 43 Minn. 
473, 19° Am:S.R 252: Hammond v. 
Peyton, 27 N.W. 72, 34 Minn. 529; 
Dawson v. Girard L. Ins., etc., Co., 8 
N.W. 142, 27 Minn. 411; Duke v. 
Balme, 16 Minn. 306; Daughaday v. 
Paine, 6 Minn. 443; Selby v. Stanley, 
4 Minn. 65. 


Miss.—Burroughs y. Gilliland, 43 
So. 301, 90 Miss. 127; Boon v. Barnes, 
23 Miss. 136; Brown v. Lyon, 33 So. 
284, 81 Miss. 438; Miles v. Miles, 30 
So. 2, 78 Miss. 904; Griffin v. Byrd, 19 
So. 717, 74 Miss. 32; Washington v. 
Soria, 19 So. 485, 73 Miss. 665, 55 Am. 
S.R. 555; Oliver Finnie Grocery Co. v. 
Sumner, 18 So. 572, 73 Miss. 248; Proc- 
tor v. Hart, 16 So. 595, 72 Miss. 288; 
Madison County v. Powell, 15 So. 109, 
71 Miss. 618; Maynard v. Cocke, 15 
So. 788, 71 Miss. 493; Bell v. Blair, 
3 So. 373, 65 Miss. 191; Lissa v. Posey, 
1 So. 500, 64 Miss. 352; Tate v. Bush, 
62 Miss. 145; Louisiana Nat. Bank v. 
Knapp, 61 Miss. 485;. Cummings v. 
Moore, 61 Miss. 184; Parker v. Mc- 
Bee, 61 Miss. 134; Rutland v. Brister, 
53 Miss. 683; Tucker v. Hadley, 52 
Miss. 414; Pitts v. Parker, 44 Miss. 
247; Dodge v. Evans, 43 Miss. 570; 
Walton.v, Hargroves, 42 Miss. 18, 97 
Am.t:. 429; Clower v. Rawlings, 17 
Miss. 122, 47 Am.D. 108; Stewart v. 
Ives, 9 Miss. 197. 


Mo.—Talbot v. Roe, 71 S.W. 682, 171 
Mo. 421; Jones v. Rush, 57 S.W. 118, 
. 864; Carey v. West, 40 S.W. 
661, 139 Mo. 146; Devore v. Devore, 39 
S.W. 68, 138 Mo. 181; Dickason v. 
Fisher, 37 S.W. 1114, 137 Mo. 342; 
Winn v. Lippincott Inv. Co., 28 S.W. 
998, 125 Mo. 528; Brown v. Brown, 
21 -S.W. 552, 124 Mo; 79; Christy v. 
Mckee, 6 S.W. 656, 94 Mo. 241; Hunt 
v. Marsh, 80 Mo. 396; Pratt v. Clark, 
57 Mo. 189; Adams v. Buchanan, 49 
Mo. 64; Davis v. Lamb, 30 Mo. 441; 
Eubank v. Finnell, 94 S.W. 591, 118 
Mo.App. 535; Williams v. Baker, 73 
S.W. 339, 100 Mo.App. 284; Nixon v. 
Knollenberg, 92 Mo.App. 20; Simily v. 
Adams, 88 Mo.App. 621; West Plains 
Bank v. Edwards, 84 Mo.App. 462; 
Miles v. Drucker, 78 Mo.App. 470; 
Missouri Land Co. v. Baylor, 71 Mo. 


App. 94; Leiweke v. Jordan, 59 Mo. 
App. 619; Melcher v. Derkum, 44 Mo. 
App. 650; Partridge v. Logan, 3 Mo. 
App. 509. 


Mont.—Cook-Reynolds Co. v. Chip- 
man, 133 P. 694, 47 Mont. 289. See 
Digen v. Schultz, 210 P. 1057, 65 Mont. 
190 (holding that, assuming but not 
deciding that plaintiff had a lien, he 
waived it by his conduct). 


Nev.—Jensen v. Wilslef, 132 P. 16, 
36 Nev. 37, Ann.Cas.1914D 1220; Reese 
v. Kinkead, 1 P. 667, 18 Nev. 126. 


N.J.—Knickerbocker Trust Co. v. 
Carteret Steel Co., 82 A. 146, 79 N.J. 
Eq. 501; Harter v. Capital City Brew- 
ing Co., 53 A. 560, 64 N.J.Eq. 155 [aff 
b7 A. 1132, 66 N.J.Eq. 432]; ‘Ocean 
Beach Assoc. v. Trenton Trust, etce., 
Co., (Ch.) 48 A. 559; Morgan v. Dal- 
rymple, 46 A. 664, 59 N.J.Eq. 22 [aff 
46 A. 666, 60 N.J.Eq. 466]; Mason v. 
Daily, (Ch.) 44 A. 839; Costello v. 
Prospect Brewing Co., 30 A. 682, 
N.J.Eq. 557; Acton v. Waddington, 


A. 356, 46 N.J.Eq. 16 [aff 22 A. 56, 46 
N.J.Eq. 611]; Butterfield vy. Okie, 36 
N.J.Eq. 482; Ogden v. Thornton, 30 


N.J.Eq. 569 [rev 32 N.J.Eq. 723]; Arm- 
strong v. Ross, 20 N.J.Eq. 109; Dudley 
v. Dickson, 14 N.J.Eq. 252; Herbert 
v. Scofield, 9 N.J.Eq. 492; Brinkerhoff 
v. Vansciven, 4 N.J.Eq. 251; Vandoren 
Vea Load, 3 N.J.g:, 3972 


N.M.—Bates v. Childers, 20 P. 164, 
5 N.M. 62. 


N.Y.—Bach v. Kidansky, 78. N.B. 
1088, 186 N.Y. 374; Hubbell v. Hen- 
OFIGKBON, 0.0 Nats 2OU 25) LUD IN. Mimech kot 
Payne y. Wilson, 74 N.Y. 348 [aff 11 
Hun 302]; Bennett v. Murphy, 108 N. 
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Y.S. 231, 123 App.Div. 102, 20 Ann.Cas. 
AS (FetienSiGn INGOs Ulett a 195) UN Y oa 5b ois 
Carville v. Roosevelt, 65 N.Y.S. 578, 
53 App.Div. 638; McWhorter v. Stew- 
art; 5 INDY. S137, 039° App: Div. * (2125 
Price v. Alyea, 43 N.Y.S. 355, 13 App. 
Div. 184; Binghamton Sav. Bank v. 
Binghamton Trust Co., 32 N.Y.S. 657, 
85 Hun 75; Dodge vy. Miller, 30 N.Y-.S. 
726, 81 Hun 102; Yeomans v. Bell, 
29 N.Y.S. 502, 79 Hun 215 [rev on 
other grounds 45 N.E. 552, 151 N.Y. 
230];5_ ‘Walrath) Vv.’ Abbott,-27) NUYS. 
529, 75 Hun 445; Reynolds v. City 
Nat. Bank, 24 N.Y.S. 1134, 71 Hun 386 
[aff 45 N.BE. 1134, 151 N.Y. 641]; Du- 
bois v. Hull, 43 Barb. 26; Hallock v. 
Smith, 3 Barb. 267; Leland v. Brown, 
241 N.Y.S. 22, 136 Misc. 493; Kennedy 
v. Babcock, 43 N.Y.S. 832, 19 Misc. 87; 
Smith v. Smith, 9 Abb.Pr.N.S. 420, 
Sheld. 238; Stafford v. Van Rens- 
selaer, 9 Cow. 316; Warner v. Van 
Alstyne, 3 Paige 513; Garson v. Green, 
1 Johns.Ch. 308; Shirley v. Congress 
Steam Sugar Refinery, 2 Edw.Ch. 505. 


N.D.—Bray v. Booker, 72 N.W. 933, 
6 N.D. 526; Roby v. Bismarck Nat. 
Bank, 59 N.W. 719, 4 N.D. 156, 50 Am. 
See GREY 


Ohio.—Coggshal v. Marine Bank 
Core bi NE 10865 63 ,Ohio St... 88 
Campbell v. Sidwell, 55 N.E. 609, 61 
Ohio St. 179; Miller v. Albright, 53 
N.E. 490, 60 Ohio St. 48; Mutual Aid 
Bldg., etc., Co. v. Gashe, 46 N.E. 985, 
56 Ohio St. 278; Ogle v. Ogle, 41 Ohio 
St. 359; Hume v. Dixon, 37 Ohio St. 
66; Unger v. Leiter, 32 Ohio St. 210; 
Whetsel v. Roberts, 31 Ohio St. 503; 
Anketel v. Converse, 17 Ohio St. 11, 91 
Am.D. 115; Neil v. Kinney, 11 Ohio 
St. 58; Mayham vy. Coombs, 14 Ohio 
428; Brush y. Kinsley, 14 Ohio 20; 
Boos v. Ewing, 7 Ohio 500, 49 Am.D. 
478; Williams y. Roberts, 5 Ohio 36; 
Tiernan v. Beam, 2 Ohio 385, 15 Am. 
D. 557; Syndicate Coal Co. v. Dixon, 
157 N.E. 901, 250 Ohio App. 252; Hart 
v. Sala, 10 Ohio App. 52; Snyder v. 
Snyder, 1 Ohio S.&C.P. 340, 31 Cinc.L. 
Bul. 256. 

R.I.—Smith Granite Co. v. Newall, 
47 A. 97,22 R.I. 220, 47 A. 596, 22 R. 
I. 303; Palmer v. Deslauriers, 34 A. 
1108, 19 R.I. 505; Reynolds v. Hen- 
nessy, 20 A. 307, 23 A. 639, 17 RI. 
169; Kent v. Gerhard, 12 R.I. 92, 34 
Am.R. 612. See Perry v. Grant, 10 
R.I. 334 (stating that the court did 
not favor such a lien, but not decid- 
NS it existed in Rhode Is- 
land). 


$.D.—Smith vy. Danforth, 223 N.W. 
59, 54 S.D. 250. 


Tenn.—Gaylor v. Miller, 59 S.W. 
(2d) 502; Polk v. Gunther, 64 S.W. 
25, 107 Tenn. 16; Poindexter v. Raw- 
lings, 59 S.W. 766, 106 Tenn. 97, 82 
Am.S.R. 869; Robinson v. Owens, 52 
S.W. 870, 103 Tenn. 91; McElwee v. 
McElwee, 37 S.W. 560, 97 Tenn. 649; 
Johnson v. Kurtz, 37 S.W. 222, 97 
Tenn. 503; Leming v. Stephens, 32 
S.W. 961, 95 Tenn. 444; Phillips v. 
Kimmons, 29 S.W. 965, 94 Tenn. 562; 
Nashville Trust Co. v. Smythe, 29 S. 
W. 908, 94 Tenn. 513, 45 Am.S.R. 748, 
27 L.R.A. 663; Zwingle v. Wilkinson, 
28 S.W. 1096, 94 Tenn. 246; Cate v. 
Cate, 9 S.W. 231, 87 Tenn. 41; Baxter 
v. Washburn, 8 Lea 1; Bentley v. 
Jordan, 3 Lea 353; Russell v. Dodson 
& Co., 6 Baxt. 16; Irvine v. Muse, 10 
Heisk. 477; Ross v. Whitson, 6 Yerg. 
50; Eskridge v. McClure, 2 Yerg. 84; 
Morris v. Clark, (Ch.A.) 62 S.W. 673; 
Simmons v. Redmond, (Ch.A.) 62 S.W. 
366; Collier v. Primm, (Ch.A.) 61 °S. 
W. 1088; Whiteside v. Watkins, (Ch. 
A.) 58 S.W. 1107; Hollandsworth vy. 
Squires, (Ch.A.) 56 S.W. 1044; Pigeon 
River Lumber, ete., Co. v. Mims, (Ch. 
A.) 48 S.W. 385; Peterson v. Carson, 
(Ch.A.) 48 S.W. 383; Harvey v. Gal- 
laher, (Ch.A.) 48 S.W. 298; Allen v. 
Newton, (Ch.A.) 48 S.W. 283; Jones 
v. Wolfe, (Ch.A.) 42 S.W. 216. 
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Tex.—Graves v. Kinney, 66 S.W. 
293, 95 Tex. 210; Land Mortg. Bank 
v. Quanah Hotel Co., 34 S.W. 7380, 
89 Tex. 332; Miller v. Barler, 34 S.W. 
601, 89 Tex. 264; Moran v. Wheeler, 
27 S.W. 54, 87 Tex. 179; Vieno v. Gib- 
son, 21 S.W. 1028, 85 Tex. 482; Hensel 
v. International Bldg., ete., Assoc., 20 
SW. 116, -85 Tex. 215° Twohig Vv. 
Brown, -19.\.SiwW.s. 768,85 ‘Tex. 51; 
Wright v. Campbell, 18 S.W. 706, 82 
Tex. 388; McCamly v. Waterhouse, 
16 S.W. 19, 80 Tex. 340; McMichael 
VatJanvis, 5 SW. )kld TS Dex. ones 
Clark v. Collins, 18 S.W. 44, 76 Tex. 
33; Ransom y. Brown, 63 Tex. 188; 
Perry v. Woodson, 61 Tex. 228; Joiner 
v. Perkins, 59 Tex. 300; Baker v. 
Compton, 52 Tex. 252; Flanagan v.. 
Cushman, 48 Tex. 241; Ellis v. Single- 
tary, 45 Tex. 27; Brown v. Christy, 
35 Tex. 689; Parker County v. Sewell, 
24 Tex. 238; McAlpin v. Burnett, 19 
Tex. 497; Pinchain v. Collard, 13 Tex. 
333; Briscoe v. Bronaugh, 1 Tex. 326, 
46 Am.D. 108; Dean vy. Hudsob, 1 Tex. 
Unrep.Cas. 365; Davis v. Huff, (Civ. 
App.) 288 S.W. 267; Liberto v. San- 
ders, (Civ.App.) 248 S.W. 120 [rev on 
other grounds (Commn.App.) 259 S. 
W. 1080]; L. C. Denman Co. v. Stand- 
ard Savings & Loan Ass’n, (Civ.App.): 
200 S.W. 1109; Knox v. Gruhlkey,. 
(Civ.App.) 192 S.W. 334; Detering v. 
Boyles, (Civ.App.) 155 S.W. 984; 
Springman vy. Hawkins, 113 S.W. 966, 
52 Tex.Civ.App. 249; Cecil v. Henry, 
(Civ.App.) 93 S.W. 216; Watson v. 
Markham & Reese, 77 S.W. 660, 33 
Tex.Civ.App. 476; Brandenburg vy. 
Norwood, (Civ.App.) 66 S.W. 587; Fox 
v. Robbins, (Civ.App.) 62 S.W. 815; 
Proetzel v. Rabel, 54 S.W. 373, 21 Tex. 
Civ.App. 559; Wilcox v. Austin First 
Nat. Bank, (Civ.App.) 52 S.W. 560 [aff 
55 S.W. 317, 93 Tex. 322]; Thomas v. 
Morrison, (Civ.App.) 46 S.W. 46 [mod 
on other grounds 48 S.W. 500, 92 Tex. 
329]; Taylor v. Fryar, 44 S.W. 183, 
18 Tex.Civ.App. 266; Green v. John- 
son, (Civ.App.) 44 S.W. 6; Marshall 
v. Marshall, (Civ.App.) 42 S.W. 353; 
Big Sandy Lumber Co. v. Kuteman, 
(Civ.App.) 41 S.W. 172; Cage v. Per- 
ry, (Civ.App.) 38 S.W. 543; Miller v. 
Edinburgh-American Land Morte. Co., 
37 S.W. 181, .14 Tex.Civ.App. 309; 
poeeD v. Clarkson, (Civ.App.) 30 S. 


Wis.—Larscheid v. Kittell, 125 N.W. 
442, 142 Wis. 172; Halvorsen v. Hal- 


vorsen, 97 N.W. 494, 120 Wis. 52; 
Berger v. Berger, 80 N.W. 585, 104 
Wis. 282, 76 Am.S.R. 877; Evans v. 


Enloe, 34 N.W. 918, 36 N.W. 22, 70 
Wis. 345; Carey v. Boyle, 11 N.W. 47, 
53 Wis. 574; Madden v. Barnes, 45 
Wis. 135, 30 Am.R. 703; De Forest v. 
Holum, 38 Wis. 516; Willard v. Reas, 
26 Wis. 540; Wickman vy. Robinson, 
14 Wis. 493; Tobey v. McAllister, 9 
Wis. 463. 


Eng.—Davies v. Thomas, [1900] 2 
Ch. 462; Ecclesiastical Com’rs_v- 
Pinney, [1899] 2 Ch. 729 [aff [1900] 
2 Ch. 736]; Kettlewell v. Watson, 21 
Ch.D. 685 [aff 26 Ch.D. 501]; In re 
Brentwood Brick, etc., Co., 4 Ch.D. 562> 
Blackburn v. Gregson, 1 Bro.Ch. 420, 
28 Reprint 1215; Hearle v. Botelers,. 
Cary 25, 21 Reprint 14; Ex p. Peake, 
1 Madd. 346, 56 Reprint 128; Bond 
v. Kent, 2 Vern.Ch. 281, 23 Reprint 
782; ;Chapman v. Tanner, 1 Vern.Ch. 
267, 23 Reprint 461; Mackreth v. Sym- 
mons, 15 Ves.Jr. 329, 33 Reprint 778. 


Alta.—Denny v. Nozick, 15 Alta.L. 
288; High River Meat Market v. Rout- 
ledge, 1 Alta.L. 405. 


. Man.—Bank of Montreal y. Condon, 
11 Man.L. 366. 


Ont.-—Quart v. Eager, 18 Ont.L. 181. 
12 Ont.W.R. 3; Armstrong v. Farr, 11 
Ont.A. 186; Foulds v. Powell, 6 Grant 
Ch. 3/05: 


Sask.—Dick v. Lambert, 9 Sask.L. 
355, 361 (per Lamont, J.). 
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to statutory modifications or hmitations.*t But there 
are a number of states in which the existence of such 


[a] In California (1) the law as 
to vendor’s liens as’ originally con- 
ceived in equity has been embodied in 
Civ. Code § 3046 and has been applied 


accordingly. Martin v. Becker, 146 
P. 665, 169 Cal. 301, Ann.Cas.1916D 
171; Royal Consol. Mining Co. v. 


Royal Consol. Mines Co., 110 P. 123, 
157 Cals 737, 1387 Am.S.R. 165° Finnell 
v. Finnell, 105 P. 740, 156 Cal. 589, 134 
Am.S.R. 148; Selna v. Selna, 58 P. 
16, 125 Cal. 357, 78 Am.S.R. 47; Odd 
Fellows’ Sav. Bank v. Brander, 56 P. 
1109, 124 Cal. 255; Longmaid v. Coul- 
ter, 55) Pie791, 123° Cals 208; Leer wv. 
Murphy, 51 P. 549, 955, 119 Cal. 364; 
California Sav. Bank v. Parrish, 48 
P. 73, 116 Cal. 254; Kent v. Williams, 
46 P. 462, 114 Cal. 537; Haile v. Smith, 
45 P. 872, 113 Cal, 656; Austin v. Pul- 
schen, 44 P.. 788, 112 Cal. 528; Bon- 
ney v. Tilley, 42 P. 489, 109 Cal. 346; 
Gard v. Gard, 40 P. 1059, 108 Cal. 19; 
Southern Pac. R. Co. v. Pixley, 37 P. 
194, 103 Cal. 118; Samuel v. Allen, 
33 P. 2738, 98 Cal. 406; Ferger v. Al- 
len, 170 P. 861, 35 Cal.App. 738. (2) 
But all the other rules and doctrines 
governing the existence and construc- 
tion of such liens are left to the prin- 
ciples established by courts of equity. 
Martin v. Becker, 146 P. 665, 169 Cal. 
301, Ann.Cas.1916D 171. (3) Before 
the enactment of the statute the ven- 
dor’s implied lien was recognized. Hill 
v. Grigsby, 32 Cal. 55; Burt v. Wilson, 
28 Cal. 632, 87 Am.D. 142; Williams 
v. Young, 21 Cal. 227; Baum v. Grigs- 
Dy,y 21 (Cal. 172,.81 Am. D. 153;". Salmon 
v. Hoffman, 2 Cal. 138, 56 Am.D. 322. 


[b] In Louisiana (1) the vendor’s 
lien or privilege, as it is called, is ex- 
pressly provided for by statute and 
has been applied. Bienvenu’s Succes- 
sion, 31 So. 193, 106 La. 595; Woods 
v. Carenecro Sugar-Mfg. Co., 29 -So. 
888, 105 La. 395; Osborn’s Succes- 
sion, 4 So. 580, 40 La.Ann. 615; Clay’s 
Succession, 34 La.Ann. 1181. (2) 
There is a special statute providing 
for this privilege in favor of home- 
stead or building and loan associa- 
tions (Act [1888] No. 115 p 177). See 
American Homestead Co. v. Karsten- 

~ diek, 35 So. 964, 111 La. 884 (applying 
the statute). 


[ec] In Oklahoma (1) the statute 
conclusively settled the question as 
to the existence of the vendor’s lien. 
Richardson y. Fellner, 60 P. 270, 9 Okl. 
513; Craggs v. Earls, 58 P. 637, 8 Okl. 
462. (2) It is the creature of the 
statute and subject to applicable stat- 
utory restrictions. Bertram v. Moore, 
15 P.(2d) 589, 160 Ok. 78. 


81. See statutory provisions; 
cases infra this note. 


[a] In Indiana 1 Rev. St. (1876) § 
30 p 4138, defining a widow’s estate in 
real estate on which her husband 
has paid part of the consideration, 
does not abrogate the vendor’s lien, 
but cuts down slightly the amount of 
land against which it may be enforced. 
Carver v. Grove, 68 Ind. 371. 


{b] In Iowa the vendor’s lien is 
subject to the statutory provision 
that no vendor's lien shall be enforced 
after conveyance by the purchaser 
unless such lien is reserved in a con- 
veyance, mortgage, or Other instru- 
ment duly acknowledged and record- 
ed, or the conveyance is made pending 
suit to enforce such lien. Prouty v. 
Clark, 34 N.W. 614, 73 Iowa 55; Cutler 
vy. Ammon, 21 N.W. 604, 65 Lowa 281. 


[ce] In Texas Rev. Civ. St. arts 
5694, 5695, prescribing when the right 
under a vendor’s lien is barred, are 
not unconstitutional. Pecos Mercan- 
tile Co. v. McKnight, (Civ.App.) 256 S. 


and 
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lien is not recognized,§? and in some jurisdictions 
it has been expressly abolished by statute.** 


Ina 


W. 933; Quick v. Anderson, (Civ.App.) ewe 29 Or. 121, 54 Am.S.R. 781, 34 


232 S.W. 536; City of Laredo v. Sali- 
nas, (Civ.App.) 191 S.W. 190. 

82. Ariz.—Baker v. Fleming, 59 P. 
101, 6 Ariz. 418, 2 Ann.Cas. 370. 


Kan.—Felzien v. Wieck, 234 P. 944, 
118 Kan. 194; New England, L. & T. 
Co, v. Spitler, 38 P. 799, 54 Kan. 560; 
Jones v. Hollister, 32 P. 1115, 51 Kan. 
310; Hoffman v. Hill, 28: P.; 623, 47 
Kan. 611; Greeno y. Barnard, 18 Kan. 
518; Brown vy. Simpson, 4 Kan. 76; 
Simpson v. Mundee, 3 Kan. 172; Trus- 
tees’, etc., Ins. Corp. v. Bowling, 44 
P. 42, 2 Kan.App. 770; Fuller v. Irvin, 
42 P. 1094, 1 Kan.App. 248. 


Me.—Field v. Lang, 32 A. 1004, 87 
ren 441; Philbrook v. Delano, 29 Me. 
410. 


Mass.—Ahrend v. Odiorne, 
Mass. 261, 19 Am.R. 449. 


Neb.—Hendrix v. Barker, 68 N.W. 
531, 49 Neb. 369; Fuller v. Pauley, 66 
N.W. 1115, 48 Neb. 188; Olander v. 
Tighe, 61 N.W. 6338, 43 Neb. 344; Pick- 
ens v. Plattsmouth Inv. Co., 55 N.W. 
947, 37 Neb. 272; Ansley v. Pasahro, 
35 N.W. 885, 22 Neb. 662; Rhea v. 
Reynolds, 10 N.W. 549, 12 Neb. 128; 
Edminster v. Higgins, 6 Neb. 265. 


N.C.—-Causey v. Morris, 142 S.E. 
783, 195 N.C. 532; Befarrah v. Spell, 
£00) SB.) 324. 178) N.C. 2315) Hickson 
Lumber Co. v. Gay Lumber Co., 63 S. 
BE. 1048, 150 N.C. 281, 63 S.H. 1045, 
150 N.C. 282, 21 L.R.A.N.S. 843; Quin- 
nerly v. Quinnerly, 19 S.E. 99, 114 N. 
C. 145; Draper v. Allen, 19 S.E. 61, 
114 N.C. 50; Peck v. Culberson, 10 S. 
BE. 511, 104 N.C. 425; White v. Jones, 
92¢ N.C. 388; Moore v. Ingram, 91 N. 
Cesre ty Simith eves Harsh s 5eN ey 9 oe 
Blevins v. Barker, 75 N.C. 436; Camer- 
son v. Mason, 42 N.C. 180; Henderson 
v. Burton, 38 N.C. 259; Womble v. 
Battle, 38 N.C. 182. 


Pa.—Hiester v. Green, 48 Pa. 96, 86 
Am.D. 569; Stephen’s Ex’rs’ Appeal, 
38 Pa. 9; Zentmyer v. Mittower, 5 Pa. 
403; Hepburn v. Snyder, 3 Pa. 72; 
Kauffelt v. Bower, 7 Serg.&R. 64, 10 
Am.D, 428; Brown v. Chestnut, 30 Pa. 
Dist. 718; Kilheffer v. Carpenter, 10 
Lane.Bar, 21, 25. 

S.C.—Morse v. Adams, 2 S.C. 56; 
McCorkle v. Montgomery, 82 S.C.Eq. 
114; Wrage’s Representatives v. 
Comptroller-Gen., 2 S.C.Hq. 509. 


Wash.—Atkinson v. Melcher, 294 P. 
567, 160 Wash. 94; Lyon v. Herboth, 
233 P. 24, 133 Wash. 15; Jacobson v. 
Chee Lumber Co., 223 P. 12, 128 Wash. 


118 


436; Smith v. Allen, 50 P. 783, 18 
baat TGS. AtmiS Rie $164) 890 lakReAs 
[a] Is matter of contract.—The 


lien of a vendor of land for the un- 
paid purchase price does not exist by 
operation of law or through princi- 
ples of equity, but is a matter of con- 
tract. Felzien v. Wieck, 234 P. 944, 
118 Kan. 194. 


[b] In Delaware it seems that the 
vendor’s implied lien has not been rec- 
ognized. Riceav.r Rices S6r eh 85s 
Cannon v. Hudson, 11 Del. 21; Buda v. 
Busti, 1 Del. 69; In re Tomlinson, 81 
A. 468, 585, 9 Del.Ch. 446 (holding that 
“The right of a vendor to enforce a 
lien for the unpaid purchase money 
has not been established in Delaware, 
but whenever the question has arisen 
the tendency of the courts here have 
been against it’); Godwin v. Collins, 
3 Del.Ch. 189 [aff 9 Del. 28]. 


[c] In Oregon (1) the existence of 
this lien is now denied (Flanagan Es- 
tate v. Great Cent. Land Co., 77 P. 
485, 45 Or. 335; Frame vy. Sliter, 45 


.A. 690 [overr Gee v. McMillan, 12 
P. 417, 14 Or. 268, 58 Am.R. 315]), (2) 
although it was recognized in the 
earlier cases (Gee v. McMillan, supra _ 
[disappr Kelly v. Ruble, 4 P. 593, 11 
Or. 75]; Pease v. Kelly, 3 Or. 417). 
(3) Cases in the federal court for the 
district of Oregon, decided before 
Frame y. Sliter, supra, recognized the 
existence of the lien. Salem First 
Nat. Bank v. Salem Capital Flour 
Mills Co., 39 I’. 89; Coos Bay Wagon 
Co. v. Crocker, 4 F. 577, 6 Sawy. 574. 


83. See statutory provisions; and 
cases infra this note. 

[a] In Georgia (1) the implied eq- 
uitable lien was recognized in the 
early cases. Still v. Griffin. 27 Ga. 
502; Mounce v. Byars, 16 Ga. 469; 
Mims v. Macon, etc:, R. Co., 3 Ga. 333; 
Marine & Fire Ins. Bank v. Early, R. 
M.Charlt. 279. (2) After being abol- 
ished by statute it was still available 
to a vendor if the conveyance had 
been made before the adoption of the 
statute. Bass v. Ware, 34 Ga. 386. 
(3) Having been abolished by statute 
it no longer exists. Dunson v. Lewis, 
119 SE. 846, 156 Ga. 692; Green vy. 
Elall,, 108). Sth).42, 15 lvGal (27s. eaees 
v. Jones, 24 S.E. 165, 97 Ga. 420; Jones 
v. Janes, 56 Ga. 325. 

[b] In Maryland (1) the implied 
lien has apparently been abolished by 
Acts (1910) ec 216 art 66 §§ 31-38. 
Morris v. Rasst, 125 A, 499, 145 Md. 
22. (2) But an earlier case decided 
subsequent to the statute did not so 
interpret it. Schneider v. Martens, 
96 A. 673, 127 Md. 547. (3) Before the 
enactment of the statutg the implied 
lien was recognized. Hooper v. Cen- 
tral Trust..Co., 32.A. 605, 82° Mido 5992 
29 L.R.A. 262; Maryland Land, etc., 
Assoc. v. Moore, 30 A. 605, 33 A. 59, 
80 Md, 102; Walsh v. McBride, 19 A. 
4° 72 Ma. 45; Baltimore, ete. Turn- 
pike Co. v. Moale, 18 A. 658, 71 Ma. 
353; Christopher v. Christopher, 3 A. 
296, 64 Md. 583; Thompson v. Corrie, 
Dance v. Dance, 56 Md. 
Carrico v. Farmers’, etec., Nat. 
Bank, 33 Md. 235; Schwarz v. Stein, 


29 Md. 112; Bratt v. Bratt, 21 Md. 
578; Hall v. Jones, 21 Md. 439; Hum- 
meriiv. Schott;021 Md. 33073> Canrmy. 


Hobbs, 11 Md. 285; Ringgold v. Bryan, 
3 Ma.Ch. 488; Spalding v. Brent, 3 
Ma.Ch. 411; Moreton v. Harrison, 1 
Bland 491. 


{c] In Vermont, before the enact- 
ment of the statute in 1851, providing 
that the vendor of real estate shall 
not have a lien thereon for unpaid 
purchase money, except such lien as 
is created and evidenced by deed, ex- 
ecuted, acknowledged, and recorded as 
deeds of conveyance of real estate, the 
vendor’s implied lien was recognized. 
brary, v. Slason, 21 Vt. 271, 52 Am.D. 


{d] In Virginia (1) all vendor’s 
liens for the purchase money of prop- 
erty, unless expressly reserved on the 
face of the instrument, were abolished 
by Code (1849) c 119 § 1. Hunton v. 
Wood, 43 S.B. 186, 101 Va. 54; Roa- 
noke Brick, ete., Co. v. Simmons, 20 S. 
HH. 955; Patton v. Hoge, 22 Gratt. (63 
Va.) 443. (2) Before the enactment 
of that statute a vendor’s implied lien 
was recognized. Little & Telford v. 
Brown, 2 Leigh (29 Va.) 353; 
v. Bibb, 4 Hen.&M. 


Duvall 
(14 Va.) 118, 4 


Am.D. 506; Cole v. Scot, 2 Wash.’ (2 
Va.) 141. 
[e] In West Virginia (1) the ven- 


dor’s lien having been abolished by 
statute no longer exists. Craig v. 
Gauley Coal Land Co., 80 S.E. 945, 73 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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few jurisdictions there are decisions which discuss 


but do not decide the question.§’# 


is secret and often productive of injustice,’> some 
jurisdictions in which it has not been refused recog- 
nition hold that it is not favored,’* and will not be 
enforced unless clearly established, 87 and ought not 
to be extended beyond the settled requirements of 


equity principles.88 


Rule of federal courts is to recognize and enforce 
the vendor’s implied lien, when it is recognized in 
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with respect to which it is asserted.8? 


[§ 1075] 2. Nature of lien—a. Implied Lien. 
The vendor’s implied lien has no existence at law,®® 
being merely an equitable lien,®! and does not grow 
out of an agreement between the parties,®? but is 
simply an equity raised by courts of chancery for 
the benefit of vendors of realty,®* which will be en- 


forced or denied as the exigencies of each particular 


the jurisdiction in which is situated the property 


W.Va. 624; Scraggs v. Hill, 27 S.E. 
310, 43 W.Va. 162; Lough v. Michael, 
17 S.E. 181, 470, 37 W.Va. 679. (2) 
But it was recognized before the en- 
actment of the statute. McNeil v. 


Miller, 2 S.E. 335, 29 W.Va. 480; Poe 
Mee baxtonms ) Heirs 26 | Wave. 607; 
Wheeling vy. Branch, 15 Wivia- 21. -(3) 


A lien of the vendor can be created 
only by express contract and it can 
neither arise nor be extended by im- 
plication. Acadian Coal & Lumber 
Co. v. Brooks Run Lumber Co., 107 S. 
E. 422, 88 W.Va. 595. 


84 Hall v. Hall, 50 Conn. 104; 
Chapman vy. Beardsley, 31 Conn. 115; 
Atwood v. Vincent, 17 Conn. 575; 
Meigs v. Dimock, 6 Conn. 458; Dean 


v. Dean, 6 Conn. 285; Watson v. 
Wells, 5 Conn. 468; Arlin v. Brown, 
44 N.H. 102. See Buntin v. French, 


16 N.H. 592 (where the lien was con- 
ceded to exist but was held to have 
been waived). 


85. See infra § 1075. 


Sé. Wilson v..Lyon, 51, Ill. 166; 
Kern v. School Directors of School 
Dist. No. 82%, 155 Ill.App. 62; Brooks 
v. Thorne, 222 N.W. 916, 176 Minn. 
188; Shove v. Burkholder Lumber Co., 
191 N.W. 397, 154 Minn. 137. 


87. Vetesnik v. Magull, 262 Ill. 
App. 389, aff 180 N.E. 390, 347 Ill. 611; 
Kern v. School Directors of School 
Dist. No. 82%, 155 Ill.App. 62. 


88. Doolittle v. Jenkins, 55 Ill. 400; 
Cowl v. Varnum, 37 Ill. 181; Rich- 
ards v. Leaming, 27 Ili. 431, 81 Am. 
D. 239; Ross v. Clark, 126 Ill.App. 460 
{aff 80 N.E. 275, 225 Ill. 326]; Digen 
v. Schultz, 210 P. 1057, 65 Mont. 190. 


89. Slide, ete., Gold Min. Co. v. 
Seymour, 14 S.Ct. 842, 153 U.S. 509, 
38 L.Ed. 802; Fisher v. Shropshire, 
LMS Cow 2011S 2 UU S.9133 0 3% 15. bd: 
109; Lewis v. Hawkins, 23 Wall. (U. 
S.) 119, 23 L.Ed. 113; Chilton v. Brai- 
den’s Adm’x, 2 Black (U.S.) 458, 17 
L.Ed. 304; Thredgill v. Pintard, 12 
How. (U.S.) 24, 13 L.Ed. 877 [aff 19 
F.Cas.No. 11,171, Hempst. 502]; Bay- 
ley v. Greenleaf, 7 Wheat. (U.S.) 46. 
5 L.Ed. 398; Farrell v. Wysong, 246 
sls Do WrerAL ita [Clty eG yc); .Wwal= 
son v. Plutus Mining Co., 174 F. 317, 
98 C.C.A. 189; Western Industrial 
Co. v. Dodge. 101 F. 910, 42 C.C.A. 80; 
Minah Consol. Min. Co. v. Briscoe, 89 
FE. 891, 32 C.C.A. 390 [cert den 20 S. 
Ct.. 4023, 175 U.S. 727, 44 L.Ed. 339]; 
Whiteley v. Central Trust Co., 76 F. 
“4,22 C:C.A. 67,34 LR.A. 8038; Hobbs 
Ve State Trust 'Co., 68! Po 68,015. C. 
A. 604: Rice v. Rice, 36 F. 858; Coos 
Bay Wagon Road Co. v. Crocker, 4 F. 
577, 6 Sawy. 574; Iinglish v. Russell, 
8 F.Cas.No. 4,491, Hempst. 35; Gil- 
man v. Brown, 10 F.Cas.No. 5,441, 1 
Mason 191 [aff 4 Wheat. 255, 4 L.Ed. 
564]. 

{a] Bule applied.—(1) A claim to 
a vendor’s lien in the state of Wash- 
ington was held without merit since 
vendor’s liens are not recognized in 
that state. Haskell v. McClintic-Mar- 
shall Co., 289 F. 405 [mod 281 F. 166]. 
(2) Lien enforced in Colorado. Far- 
rell v. Wysong, 246 F. 281, 159 C.C.A. 
11. (3) Lien recognized in Texas. In 


-Champlin, 42 Ill. 57; 


re Foster, 293 F. 814. (4) Lien not 
recognized in Arizona. Consolidated 
Arizona Smelting Co. v. Hinchman, 
212 EF. 813, 129 C.C.A. 267 [rev on 
other grounds 198 F. 907]. (5) Recog- 
nition of lien in Montana. Brisco v. 
Minah Consol. Min. Co., 82 F. 952. 


90. Priddy & Chambers v. Smith, 
152 S.W. 1028, 106 Ark. 79, 44 TRAC 
N.S. 285. 


91. Jones v. Carpenter, 106 So. 127, 
90 Fla. 407, 48 A.L.R. 1409. 


[a] Equitable charge.—The lien 
of a grantor conveying legal title in 
a contract to sell real estate is an 
equitable charge on the land. Stuart 
peg MEL Stee) 289 P. 721, 144 Ok1. 


[b] Right of vendor to lien is not 
a legal lien.—Larscheid v. Hashek 
Mfg. Co., 125 N.W. 442, 142 Wis. 172, 
20 Ann.Cas. 576. 


Definition of implied lien see supra 
§ 10738. 


$2. See infra § 1081. 


93. U.S.—Slide, etc., Gold Mines v. 
Seymour, 14 S.Ct. 842, 153 U.S. 509, 
38 L.Ed. 802; Investment Registry v. 
Chicago & M. Electric R. Co., 1 F.(2d) 
1008; In re Sweet Laboratories Co., 
261 F. 810; Gilman v. Brown, 10 F. 
Cas. 392.. 


Ala.—Driver vy. Barnes, 135 So. 445, 
223 Ala. 315; Daniel v. Daniel, 108 So, 
42, 214 Ala. 406; Bridgeport Land, 
etesiCo.. Vs American Fire-Proof Steel 
Car Co., 10 So. 704, 94 Ala. 592; Kelly 
v. Karsner, 2 So: 164, 81 Ala. 500; 
eaten vera v. Elyton Land Co., 78 Ala. 
382. 


Ark.—Beard v. Bank of Osceola, 
190 S.W. 849, 126 Ark. 420; Graysonia- 
Nashville Lumber Co. v. Saline Devel- 
opment Co., 176 S.W. 129, 118 Ark. 
aL Robinson v. Woodson, 33 Ark. 


Cal.—Royal 
Royal Consol. 


Consol. Min. Co. v. 
Mines Co., 110 P. 123, 
157 Cal. 737, 137° Am:S.R. 165; Clai- 
borne-v. Castle; 32 P. 807, 98 Cal. 30; 
Avery v.'Clark; 25 Pi 919, 87 Cal. 619, 
22 Am.S.R. 272; Dingley v. Ventura 
Bank, 57 Cal. 467; Baum v. Grigsby, 
21 Cal. 172)-8L Am. Di 15330 ‘Ferger v. 
Allen, 170 P. 861, 35 Cal.App. 738; 
Pano v. Davis, 110 P. 690, 13 Cal.App. 

By, 

Fla.—Alabama-Florida Co. v. Mays, 
149 So. 61; Lewis v. Cole, 146 So. 679 
[foll Lewis v. Boyd, 146 So. 681]; Pat- 
ton v. Meddick, 122 So. 710, 97 Fla. 
LOB ShayJlor ove, Clough 5) S0- 1006, 
63 Fla. 608, 39 L.R.A.N.S. 1171, Ann. 
Cas.1914A 277; Rewis v. Williamson, 
41 So. 449, 51 Fla. 529; Johnson v. 
McKinnon, 34 So. 272, 45 Fla. 388; 
McKeown vy. Collins, 21 So. 103, 38 
Fla. 276. 


Ill.— Wright v. Buchanan, 123 N.E. 
53, 287 Ill.’ 468 [cit Cyc]; Lewis v. 
Shearer, 59 N.E. 580, 189 Ill. 184; 
Blomstrom v. Dux, 51 N.B. 755, 175 
Ill. 485 [aff 70 Ill.App. 62]; Kirkham 
v. Boston, 67 Il]. 599; Doolittle v. 
Jenkins, 55 Ill. 400; Boynton v. 
Fischer v. Aber- 
Wendell v. 


nathy, 206 Ill.App. 278; 


case may require.®# 
lute charge upon the property,®® an interest®® or 


This lien is not a specific abso- 


Pinneo, 127 Ill.App. 319. 
Ind.—Warford v. Hankins, 50 N.E. 


468, 150 Ind. 489; Boyd v. Jackson, 
82 Ind. 525. 
Iowa.—Hodgson v. Smith Bros., 114 


N.W. 39, 136 Towa 515; Porter v. Du- 


buque, 20 Iowa 440. 

Ky.—Ford v. Ford’s Ex’r, 26 S.W. 
(2a lp cio an Kove Gta. 

Md.—Hurlock v. Smith, 39 Md. 436; 
McGonigal v. Plummer, 30 Md. 422. 


SE chek Mbugaves v. Beatty, 32 Miss. 
oa. 

Mo.—-Jones v. Rush, 57 S.W. 118, 
156 Mo. 364; Dickason v. Fisher, 37 
S.W. 1114, 137 Mo.° 342; Bennett v. 
Shipley, 82 Mo. 448; Eubank v. Fin- 
nell, 94 S.W. 591, 118 Mo.App. 535. 

Mont.—Digen v. Schultz, 210 P. 
1057, 65 Mont. 190. 

N.J.—Knickerbocker Trust Co. v. 
Carteret Steel Co., 82 A. 146, 79 N.J. 
Eq. 501. 


an 
Gigane 46 N.E. 985, 56 Ohio St.. 
5 Butler v. Creager, 2 Ohio Cir:Ct. 
1 Ons Cir.Dec. 682 [aff 24 Wkly. 
. 370]; Morris v. Fromlet, 4 Ohio 
S&C. P 231, 3 Ohio N.P. 287. 


Tex.—Fennimore y. Ingham, (Civ. 
App.) 181 S.W. 513 [mod on other 
grounds (Commn.App.) 215 S.W. 956]. 

{a] In states which have no equi- 
ty courts to enforce the lien, it can- 
not exist. Brinkerhoff v. Vansciven, 
4 N.J.Eq. 251 (dictum). And see Gil- 
man v. Brown, 10 F.Cas.No. 5,441, 1 
Mason 191 [aff 4 Wheat. 255, 4 L.Ed. 
564] (holding that there is no court 
of chancery in Massachusetts to rec- 
ognize and enforce the lien). 

94 Cal.—Ferger v. Allen, 
861, 35 Cal.App. 738 

Fla.—Rewis v. Williamson, 41 So. 
449, 51 Fla. 529; Johnson v. McKin- 
non, 34 So. 272, 45 Fla. 388. 

Ill.—Wright v. Buchanan, 123 N.E. 
53, 287 Ill. 468 [cit Cyc]. 
pes eens v. Dubuque, 20 Iowa 


N.Y.—Fisk v. Potter, 2 Abb.Dec. 138, 
2 Keyes 64. 


BACs eet 


95. Fitzell v. Leaky, 14 P. 198, 72 
Cal. 477; Porter v. Brooks, 35 Cal. 
199; Williams v. Young, 21 Cal. 227; 


Baum vy. Grigsby, 21 Cal. 172, 81 Am. 
D.-153;. Sparks v. Hess, 15 Cal. 186; 
McKeown v. Collins, 21 So. 103, 38 
Fla. 276. 


[a] Potential . right.—A vendor’s 
lien is a mere right existing poten- 
tially only and without any tangible 
existence. Marchand v. Chicago, B. & 
es Co., 127 S.W. 387, 147 Mo.App. 


96. U.S.—Investment Registry v. 
Ty ted & M. Electric R. Co., 1 F.(2d) 

0 

Ala.—Mancill vy. Thomas, 114 So. 
223, 216 Ala. 623. 

Iowa.—Pray & Thomas v. 
193 N.W. 7, 195 Iowa 745. 

Miss.—Azwell v. Mohamed, 143 So. 
863. See Howell v. Hill, 48 So. 177, 


Donald, 


1216 [66 C.J.] 


estate®’ in realty, subject to execution,®® but is only 
an equitable right of the vendor, by a proceeding 
in equity,°® to resort to the property in ease the 
if, it has even been held, 


purchase money is not paid,? 


there are not sufficient personal assets.” 

is authority which states that the vendor’s 
something which is imposed directly upon the land 
as an interest, whether it be called a charge, lien, 
Courts of equity do not ereate the hen 
on the oceasion of each judgment but merely judi- 


or trust. 


94 Miss. 566 (holding that the ven- 
dor’s lien is not such a right or es- 
tate in lands as contemplated by Code 
Annot. [1892] § 2444, providing that 
conveyances purporting to convev a 
greater estate than the grantor has 
shall convey as much of the right and 
estate as he could lawfully convey 
ete; 

Wis.—Larscheid v. Hashek Mfg. Co., 
125 N.W. 442, 142 Wis. 172, 20 Ann. 
Cas. 576; Berger v. Berger, 80 N.W. 
585, 104 Wis. 282, 76 Am.S.R. 877. 


Man.—Bank of Montreal v. Condon, 
11 Man. 366. 


97, Ala.—State v. Williams, 
So. 500, 214 Ala. 89. 


; Ark.—Stephens y. Shannon, 43 Ark. 
64. 
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Ind.—Messmore vy. Stephens, 83 
Ind. 524. 

Ind.T.—Shrimsher v. Newton, 64 
SENG “OSes GS ib owelank tase 


Iowa.-—Pray & Thomas v. Donald, 
193 N.W. 7, 195 Iowa 745. 


Mo.—Marchand v. Chicago, etec., R. 
Co., 127 S.W. 387, 147 Mo.App. 619. 


N.Y.—Union College v. Wheeler, 61 
N.Y. 88 [aff 5 Lans. 160, 59 Barb. 585]. 


Man.—Bank of Montreal vy. Condon, 
11 Man. 366. 


[a] In Mississippi the right of a 
vendor to subject the land to the pay- 
ment of the purchase money is not a 
“right or estate in the lands,’ within 
Code Annot. (1892) § 2444, providing 
that conveyances purporting to con- 
vey a greater estate than the grantor 
has shall convey as much of the right 
and estate as he could lawfully con- 
vey, ete. Howell v. Hill, 48 So. 177, 
94 Miss. 566. 

98. Snow Bros. Hardware Co. v. 
Ellis, 21 S.W.(2d) 162, 180 Ark. 238; 
Ross y. Heintzen, 36 Cal. 313; Bain 
v. Pitfield, 26 Man. 89, 28 Dom.L.R. 
206, 33 West.L.R. 681. But see Ada- 
nac Oil Co. v. Stocks, (Alta.) 28 Dom. 
L.R. 215, 33 West.:L.R. 864 [disappr 
Bain v. Pitfield, supra] (holding that, 
under the Land Titles Act, an unpaid 
vendor of land has ‘an interest which 
is subject to execution, and which 
can be sold or transferred thereun- 
der). 


[a] Writ of fieri facias.—A ven- 
dor’s lien for unpaid purchase money 
upon land the vendor has agreed to 
sell, but has not transferred, cannot 
be reached by fieri facias against the 
lands of the vendor; some form of 
equitable execution is necessary for 
that purpose. Traunweiser v. John- 
son, 11 Alta.L. 224; Seay v. Sommer- 
ville Hardware Co., LL ATta IE 208, 33 
Dom.L.R. 508, [1917] 1 West.Wkly. 
1497. 


Vendor’s interest as subject to ex- 
ecution see supra § 834 


99. Stephens v. Shannon, 43 Ark. 
464; Shrimsher v. Newton, 64 S.W. 
534, 3 Ind.T. 555; Dickason v. Fisher, 
37 S.W. 1114, 137 Mo. 342; Berger v. 
Berger, 80 N.W. 585, 104 Wis. 282, 76 
Am.S.R. 877. 


VENDOR AND PURCHASER 


But there 
right is 


injustice,* 
favored.§ 


{a] Thus, where a brother, who 
received land from his father subject 
to his agreement to pay his sisters 
five hundred dollars apiece on the 
father’s death, mortgaged his interest 
for one thousand six hundred dollars 
to a mortgagee without notice of the 
daughters’ rights, the daughters’ ven- 
dor’s lien must be established by court 
of equity before being available to 
them against an innocent purchaser 
from the mortgagee. Lenox y. Harls, 
(Mo.App.) 185 S.W. 232. 


[b] In Tennessee, before the bill 
is filed, the vendor’s implied lien is a 
mere equity to acquire a lien and 
to have a satisfaction of it. Gaylor 
v. Miller, 59 S.W.(2d) 502; Hood v. 
Hogue, 175 S.Wi.. 531, 131 Tenn. 421, 
Ann.Cas.1916D 383; Leiberman, Love- 
man & O’Brien v. Bowden, 119 S.W. 
64, 121 Tenn. 496; Robinson y. Ow- 
ens, 52 S.W. 870, 103 Tenn. 91; Jones 
v. Ragland, 4 Lea 539; "Sharp v. Fly, 
9 Baxt 4; Fain v. Inman, 6 Heisk. 5, 
19 Am.R. 577. 


Tien as personal privilege see infra 
So 5: 

1. Ala.—Mancill v. Thomas, i14 So. 
223, 216 Ala. 623. 


Cal.—Fitzell v. Leaky, 14 P. 198, 
72 Cal. 477; Porter v. Brooks, 35 Cal. 
1993, Williams v. Young, 21 Cal. 227: 
Baum Vv. Grigsby, 81 Ami Drei5s3, 20 
Cal. li2s) Sparks) va klesss baal. 186: 


Fla.—McKeown v. Collins, 21 So. 
108, 38 Fla. 276. 


Iowa.—Pray & Thomas y. Donald, 
193 N.W. 7, 195 Iowa 745; Hodgson v. 
Smith Bros., 114 N.W. 39, 136 Iowa 
HLS bus. 


: Miss.—Azwell v. Mohamed, 143 So. 
63. 


Mo.—Dickason v, 
1114, 137 Mo. 342. 


“Counsel argue, however, that be- 
eause of its nature there can be no 
lien prior at least to an attempt to 
enforce it. Technically this is true. 
The right is not a lien in the strict 
sense of that word though spoken 
of as such. The right thereto is 
based on the equitable principle that 
a vendee ought not in good conscience 
to retain the land purchased, and not 
pay therefor in full. It is not an in- 
terest in the land reserved by the 


Fisher, 37 S.W. 


‘vendor, but is somewhat of the simili- 


tude of an equitable mortgage, a se- 
curity implied for the portion of the 
purchase price unpaid and otherwise 
unsecured by ‘benignity of the law 
for those who have been too confid- 
ing.’ Until the right is judicially es- 
tablished and fastened on the land, 
there is no specific lien, only the ca- 
pacity or condition essential to its 
requirement.” Hodgson y. Smith 
Bros., supra. 


[a] Similar expressions.—(1) It is 
a mere claim to subject the property 
to sale. Williams v. Young, 17 Cal. 
403. (2) Vendor’s lien is only a mon- 


ey demand. Messmore v. Stephens, 
83 Ind. 524. (3) It is only an interest 
in the money. Union College vy. 


[§§ 1075-1076 


cially declare that the lien or charge existed ante- 
cedently to their judgment.* 
lien has been described as being of the nature of 
an equitable mortgage® but it is not accurate to say 
that it 1s an equitable mortgage.°® 
in which it arises and its ‘effect on third parties, 
it is in a sense a secret lien and often productive of 
and this affects the extent to which it is 


The vendor’s imphed 


Due to the way 


[§ 1076] b. Reserved Lien—(1) In General. An 


Wheeler, 61 N.Y. 88 [aff 5 Lans. 160, 
59 Barb. 585]. (4) It is only a rem- 
edy for a debt. Bank of Montreal v. 
Condon, 11 Man. 366. 


2. Harden v. Miller, Dudley (Ga.) 
120; Nutter v. Fouch, 86 Ind. 451; 
Bryson v. Collmer, 71 N.E. 229, 33 
Ind.App. 494. 


3. Denny v. Nozick, 15 Alta.L. 288. 
[a] Implied lien is a charge.—Case 
v. Bumstead, 24 Ind. 429. 
4 Denny v. Nozick, 15 Alta.L. 288. 
5. <Ala.—Grigsby v. Hair, 25 Ala 
327;. Burns v.  Taylorie23) Adass25o05 
Prince v. Bates, 19 Ala. 105. 
Ark.—Osburn y. Lindley, 259 S.W. 
729, 163 Ark. 260; Corcorren v. Shar- 
um, 217 S.W. 803,.141 Ark. 572; Prid- 
dy & Chambers v. Smith, 152 S.W. 
1028, 106 Ark. 79, 44 L.R.A.N.S. 285. 
Ill.—Robinson v. Appleton, 22 Ill. 
App. 351 [aff 15 N.E. 761, 124 Ill. 276]. 
Iowa.—Pierson vy. David, 1 Iowa 23. 
ik oe oe v. Harrison, 1 Bland 
Mich.—Balow v. Teutonia Farmers’ 
Mut. F.. Ins. Co., 43 N.W. 924, 77 Mich. 


540; Clark v. Stilson, 36 Mich. 482. 

Miss.—Scottish Union & National 
Ins. Co. v. Warren Gee Lumber Co., 
80 So. 9, 118 Miss. 740; Myers v. Es- 
tell, 48 Miss. 372; Trotter v. Evans, 
21, Miss,’ 778: “Trotter v.irwingecw 
Miss. 772. 

Ohio.—Tiernan v. Beam, 15 Am.D. 
bod, Ohio’ 333. 

Va.—Wilson y. Davisson, 2 Rob. 


(41 Va.) 384. 


6 Priddy & Chambers v. Smith, 
152 S.W. 1028, 106 Ark. 79, 44 L.RA. 
N.S. 285; Porter v. Dubuque, 20 Iowa 
440; Dickason v. Fisher, 37 S.W. 1114, 
137 Mo. 342; Jensen v. Wilslef, 132 P. 
16, 36 Nev. 37, Ann.Cas.1914D 1220. 
See Citizens’ Bank vy. Cuny, 12 Rob. 
(La.) 279 (holding that there is a 
difference between a special mortgage 
for the price and the vendor’s privi- 
lege; the latter gives him, besides the 
right of having the property sold for 
the price, that of rescinding the sale 
for its nonpayment, and a rank as to 
other creditors he might not other- 
wise have). 


7. U.S.—Bayley v. 
Wheat. 46, 5 L.Ed. 393. 


Cal. 46 P. 462, 
114 Cal. 537; Avery v. Clark, 25 P. 
919, 87 Cal. 619, 22 Am.S.R. 272. 


Ill.—Robinson vy. Appleton, 15 N.E. 
761, 124 Ill. 276; Lehndorf v. Cope, 
13 N.E. 505, 122 Tl. 317; Doolittle v. 
Jenkins, 55 Til. 400; Carpenter Vv. 
Mitchell, 54 Ill. 126; Wilson v. Lyon, 
BL, TLE, 66s Richards v. Leaming, 27 
Tl. 431, 81 Am.D. 239; Trustees of 
Schools’ v. Wright, 11 Til. 603; Frank- 
lin y. Hillsdale Land, etce., Co., 70 Ill. 
App. 297. 


Mont.—Digen v. Schultz, 
1057, 65 Mont. 190. 


Tex.—Jackson vy. Hill, 39 Tex. 494. 
8. See supra § 1074. 


Greenleaf, 7 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1076-1079] 


express lien reserved in the deed of conveyance or 
other instrument is to be distinguished from the 
technical vendor’s lien or implied lien;® it is a lien 
by contract and not by implication.?° 
reserved is a security in the nature of a mortgage,!1 
and has been said to be in reality a mortgage;1? 
but it has been held that it is not such an interest 
as is vendible under execution? or attachment.!4 
Where persons exchange land, and the land of one 
of them is encumbered by a mortgage, and a lien 
for indemnity is reserved on the land exchanged for 


the encumbered land, such lien is 


chase-money lien and an execution sale should be 


made subject thereto.1® 


[§ 1077] (2) Possession of Title—(a) In General. 
Where title is not retained by the vendor,!® but a 
lien for the unpaid purchase money is reserved, the 
legal title passes to the purchaser subject to the 


Assignability see infra § 1115. 

Waiver see infra § 1157. 

9. U.S.—In re Sweet Laboratories 
Co., 261 F. 810.5 

Ala.—Kyle v. Bellenger, 79 Ala. 516. 

Cal.—Dingley v. Ventura Bank, 57 
Cal. 467. 

Fla.—Alabama-Florida Co. v. Mays, 
149 So. 61; McKeown y. Collins, .21 
So. 103, 38 Fla. 276. 

Ill.— Carpenter v. Hill, 54 Ill. 126; 
Farrand v. Yates, 249 Ill.App. 180. 

Miss.—Hobson v. Edwards, 57 Miss. 
128. 

Mont.—Digen v. 
1057, 65 Mont. 190. 

Tenn.—Lincoln v. Purcell, 2 Head 
143, 73 Am.D. 196, 

Tex.—Helm v. Weaver, 6 S.W. 420, 
OoeTex: 143: 

Va.—Coles v. 
(74 Va.) 186. 

[a] Special mortgage and vendor’s 
privilege.—There is a difference be- 
tween a special mortgage reserved to 
secure payment and the vendor’s priv- 


Schultz, 210 P. 


Withers, 33 Gratt. 


ilege. Citizens’ Bank y. Cuny, 12 Rob. 
(La.) 279. 
10. Ala.—Brannan v. Adams, 80 So. 


826, 202 Ala. 442. 


Cal.—Dingley v. Ventura Bank, 57 
Cal. 467. 

Fla.—Alabama-Florida Co. v. Mays, 
149 So. 61. 


Ind.—Warford v. Hankins, 50 N.E. 
468, 150 Ind. 489; Beard v. Payne, 115 
N.E. 782, 64 Ind.App. 324. 

Tex.—Buckley v. Runge, 
596.54 Tex.Civ. App. 322. 

Creation of reserved lien see infra 
§§ 1085, 1086. 

11. Ala.—Kyle v. Bellenger, 79 Ala. 
516. 

Cal.—Dingley v. Ventura Bank, 57 
Cal. 467. 

Fla.—Wilson v. Davis, 86 So. 686, 
80 Fla. 727; McKeown y. Collins, 21 
So. 1038, 38 Fla. 276. 

Ill.—Carpenter v. Mitchell, 54 Ill. 
126; Farrand v. Yates, 249 I1l.App. 
180. 

Miss.—Kausler 

9, 


122 S.W. 


v. Ford, 47 Miss. 


Mo.—Talbot v. Roe, 
171 Mo. 421. 


Mont.—Digen v. 
1057, 65 Mont. 190. 


W.Va.—Benson v. Snyder, 24 S.E. 
880, 42 W.Va. 223. 
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71 S.W. 682, 
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VENDOR AND PURCHASER 


The lien thus 


is paid.!® 


: the len.?° 
in effect a pur- 


the grantee.?1 


[§ 1079] bb. Nature of Vendor’s Title. 
subject to the reserved lien are executory contracts 
in that the superior legal title remains in the ven- 
dor,*? and upon refusal of the vendee to pay he may 
have the actions permitted a vendor where title has 


[a] Similar expressions.—(1) Op- 
erates aS an equitable mortgage and 
is generically a mortgage. Brannan 
v. Adams, 80 So. 826, 202 Ala. 442. 
(2) Is in effect a mortgage. Markoe 
v. Andras, 67 Ill. 34. (8) Has all the 
essential elements of, and is equiva- 
lent to, a mortgage. Beard v. Payne, 
115 N.E. 782, 64 Ind.App. 324. | (4) 
Reserved lien is a mortgage lien. 
Summers yv. Kilgus, 14 Bush (Ky.) 
449. (5) Relation between the ven- 
dor and the vendee is practically the 
same as that of mortgagee and mort- 
gagor. Dixon v. Morgan, 285 S.W. 
558, 154 Tenn. 389. (6) Substantial- 
ly a mortgage. Pope v. Beauchamp, 
(Tex.Commn.App.) 206 S.W. 928 [rev 
(Civ.App.) 159 S.W. 867, set aside on 
Ta grounds 219 S.W. 447, 110 Tex. 


12. Warford vy. Hankins, 50 N.E. 
468, 150 Ind. 489; Scottish Union & 
National Ins. Co. v. Warren Gee Lum- 
ber: Co., 80 So. 9, 118 Miss. 740. 


13. Decatur State Bank v. Sand- 
ers, (Ark.) 170 S.W. 86; Howes v. 
King, 192 S.W. 883, 127 Ark. 511; Fal- 
lon v. Worthington, 22 P. 960, 13 Colo. 
559, 16 Am.S.R. 231, 6 R.A. 708: 
Gray vy. Kaliski, (T’ex.Commn.App.) 
45 S.W.(2d) 157 [aff (Civ.App.) 28 


| S.W.(2d) 931, reh den (Commn.App.) 


47 S.W.(2d) 276]; Todd & Hurley v. 
Garner, (Tex.Civ.App.) 133 S.W. 314; 
Rutherford vy. Mothershed, 92 S.W. 
1021,-42 Tex.Civ.App. 360; P. J. Wil- 
lis & Bro. v. Sommerville, 3 Tex.Civ. 
App. 509; 22 S.W.. 781. 


Vendor’s interest as subject to ex- 
ecution see supra § 834. 


14. Traders’ Nat. Bank vy. Price, 
(Tex.Commn.App.) 228 S.W. 160 [rev 
(Civ.App.) 195 S.W. 934]. 


15. Thompson y. Heffner’s Ex’rs, 
11 Bush (Ky.) 353. 


16. See infra §§ 1080, 1087. 


17. King v. Young Men’s Assoc., 
14 F.Cas.No. 7,811 1 Woods 386; 
Reeder y. Cox, 118 .So. 338, 218 ‘Ala, 
182; Gordon v. Rixey, 76 Va. 694. 


18. See infra §§ 1078, 1079. 


19. Johnson v. Smith, 280 S.W. 158, 
115 Tex. 193 [rev on other grounds 
(Civ.app.) 234 S.W. 939]; Burnett yv. 
Atteberry, 145 S.W. 582, 105 Tex. 119 
[mod (Civ.App.) 130 S.W. 1028]; Hon- 
aker v. Jones, 113 S.W. 748, 102 Tex. 
132; Foster v. Powers, 64 Tex. 247; 
Hale v. Baker & Rice, 60 Tex. 217; 
Ufford v. Wells, 52 Tex. 612;- Baker 
v. Compton, 52 Tex. 252; Roosevelt 
v. Davis, 49 Tex. 463; Pitschki v. An- 
derson, 49 Tex. 1; Masterson v. Cohen, 
46 Tex. 520; Peters v. Clements, 46 
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lien,*’ but there is at least one jurisdiction in which 
this rule is modified.18 


[§ 1078] (b) Texas Rule—aa. Rule Stated. In 
Texas the rule is that where a vendor’s lien is ex- 
pressly reserved the vendor has the superior right 
or title to the land as against the purchaser and 
those in privity with him until the purchase money 
To make a deed retaining a vendor’s lien 
a perfect conveyance of title, the record must show 
the payment of the notes secured and a release of 
Where the vendor’s lien is not retained 
in either the deed or the notes the title passes to 


Deeds 


Tex. 114; Baker v. Ramey, 27 Tex. 
52; Howard v. Davis, 6 Tex. 174; 
Holt v. Holt, (Tex.Civ.App.) 59 S.W. 
(2d) 324; Rowan v. Barfoot, (Tex. 
Civ,App.) 54 S.W.(2d) 830; Mitchell 
y. Dallas Loan Co., (Tex.Civ.App.) 52 
S.W.(2d) 756; Havis v. Thorne Inv. 
Co., (Tex.Civ.App.) 46 S.W.(2d) 329; 
Willard v. Phillips, (Tex.Civ. App.) 
43 S.W.(2d) 170; Yett v. Houston 


Farms Development Co., (Tex.Civ. 
App.) 41 S.W.(2d) 305; Booty v. 
O’Connor, (Tex.Civ.App.) 287 S.W. 
282; Creager v. Beamer Syndicate, 


(Tex.Civ.App.) 274 S.W. 322; Hender- 
son v. Hawley, (Tex.Civ.App.) 237 S. 
W. 341; Gambrell v. Tatum, (Tex.Civ. 
App.) 228.S.W. 287; Rooney vy. Porch, 
(Tex.Civ.App.) 223 S.W. 245 [rev on 
other grounds (Commn.App.) 239 S.W. 
910]; Daugherty v. Manning, (Tex. 
Civ.App.) 221 S.W. 983; Miller v. Lin- 
quist, (Tex.Civ.App.) 141 S.W. 170; 
De Steaguer v. Pittman, 117 S.W. 481, 
54 Tex.Civ.App. 316; Lacey v. Smith, 
(Tex.Civ.App.) 111 S.W. 965; Evans v. 
Ashe, 108 S.W. 398, 50 Tex.Civ.App. 54; 
Efron v. Burgower, (Tex.Civ. App.) 
57 S.W. 306; White v. Cole, 29 S.W. 
VT43509 “TexCiv. Apps 27 


[a] Reservation in notes instead 
of deed.—Where the deed reserves no 
lien for the price, but the notes given 
therefor do so, the vendor has the 
Superior title. Anderson vy. Silliman, 
50 S.W. 576, 92 Tex. 560; Gambrell v. 
Tatum, (Tex.Civ.App.) 228 S.W. 287; 
New England L. & T. Co. v. Willis, 
47 S.W. 389, 19 Tex.Civ.App. 128. 


20. Havis v. Thorne Inv. Co., (Tex. 
Civ.App.) 46 S.W.(2da) 329. 

21. Closner vy. Chapin, 
App.) 168 S.W. 370. 


[a] Thus, where a deed recites 
that notes are given for an unpaid 
part of the purchase money, and the 
notes also so recite, but neither in the 
deed nor in the notes is there any ex- 
press statement that the vendor’s lien 
is reserved, the superior title does 
not remain in the vendor and he has 
only an equitable vendor’s lien. 
Proetzel v. Rabel, 54 S.W. 373, 21 Tex. 
Civ.App. 559. 


22. Barker vy. Temple Lumber Co., 
37 S.W.(2d) 721, 120 Tex. 244 [rev on 
other grounds (Commn.App.) 12 S.W. 
(2d) 175 (rev (Civ.App.) 298 S.w. 
477)];  Humphreys-Mexia Co. v. Gam- 
mon, 254 S.W. 296, 113 Tex. 247, 29 
A.L.R. 607 [mod (Civ.App.) 244 S.w. 
162]; Anderson y. Silliman, 50 S.W. 
576, 92 Tex. 560; Guevara v. Guevara, 
(Tex.Commn.App.) 280 S.W. 736 Laff 
(Civ.App.) 253 S.W. 345]; Hunter v. 
Hale, (Tex.Civ.App.) 233 S.W. 1005; 
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not been conveyed.?* 


has paid the purchase money.?+ 


true owner.2* 


[§ 1080] c. Where Title Is Retained. 
possessed by a vendor who does not execute an ab- 
solute conveyance but retains title under an execu- 
tory contract of sale is to be distinguished from 
the technical vendor’s lien or impled lien,?® wherein 
the vendor has no security other than the purchaser’s 


Walls v. Cruse, (Civ.App.) 217 S.W. 
240 [rev on other grounds (Commn. 
App.) 235 S.W. 199]; Waco Develop- 
ment Co. v. McNeese, (Tex.Civ.App.) 
209 S.W. 464; Key v. Jones, (Tex.Civ. 
App.) 191 S.W. 736; Efron v. Burgow- 
er, (Tex.Civ.App.) 57 S.W. 306. 

23. Humphreys-Mexia Co. v. Gam- 
mon, 254 S.W. 296, 113 Tex. 247, 29 
A.L.R. 607 [mod (Civ.App.) 244 S.W. 
162]; Guevara v. Guevara, (Tex. 
Commn,App.) 280 S.W. 736 [aff (Civ. 
App.) 253 S.W. 345]; Rooney v. Porch, 
(Tex.Commn.App.) 239 S.W. 910 [rev 
on other grounds (Civ.App.) 223 S.W. 
245]; Walls v. Cruse, (Tex.Civ.App.) 
217 S.W. 240 [rev on other grounds 
(Commn.App.) 235 S.W. 199]. 


24. Rooney v. Porch, (Tex.Commn. 
App.) 239 S.W. 910 [rev (Civ.App.) 223 
S.W. 245]. 

“It is the opinion of the writer that, 
while the fiction that the superior ti- 
tle remains with the vendor is rec- 
ognized’ by our court, this is only for 
the purpose of securing the purchase- 
money lien, so that, if the debt is not 
paid, the lien cannot be defeated by 
any claim of title by the purchaser, 
and to give the vendor the right to 
reclaim the land on default in such 
payment.” Bowers v. Bryant-Link 
Co., (Tex.Civ.App.) 6 S.W.(2da) 788, 790 
[aff (Commn.App.) 15 S.W.(2d) 598]. 


25. Humphreys-Mexia Co. v. Gam- 
mon, 254 S.W. 296, 113 Tex. 247, 29 
A.L.R. 607 [mod (Civ.App.) 244 S, 
W. 162]; Ogburn v. Whitlow, 15 S.W. 
807, 80 Tex. 241; Gray v. Kaliski, 
(Tex.Commn.App.) 45 S.W.(2d) 157 
{aff (Civ.App.) 28 S.W.(2d) 931, reh 
den (Commn.App.) 47 S.W.(2d) 276]; 
Daugherty v. Manning, (Tex.Civ.App.) 
221 S.W. 983; Dealey v. Lake, (Tex. 
Civ.App.) 131 S.W. 441. 


“Such a sale of land [conveyance 
with lien reserved] is frequently said 
to be executory, and we think the 
use of this expression has given rise 
to some confusion of ideas upon the 
law of the subject. If executory, we 
think that such a conveyance can 
only be so considered in the sense 
that the grantee’s title does not be- 
come indeteasible until the purchase 
money is paid.” Stitzle v. Evans, 12 
Sow. 326, 74 Tex. 596. 


26. Carey v. Starr, 56 S.W. 324, 
93 Tex. 508; Rooney v. Porch, (Tex. 
Commn.App.) 239 S.W. 910 Lrev on 
other grounds (Civ.App.) 223 S.W. 
245]. 

27. Humphreys-Mexia Co. v. Gam- 
mon, 254 S.W. 296, 113 Tex. 247, 29 
A.L.R. 607 [mod (Civ.App.) 244 S, 
W. 162]; Daugherty v. Manning, (Tex. 
Civ. App.) 221 S.W. 983. 

28. Ala.—Sykes v. Betts, 6 So. 428, 
87 Ala. 537. 

Cal.—Allen v. Wilson, 174 P. 661, 
178 Cal. 674; Kent v. Williams, 46 P. 


The vendor’s title is superior 
to that of the purchaser in the sense that the purchas- 
er cannot assert his title against the vendor unless he 
However, except 
so far as payment is required to vest absolute title, 
the deeds are regarded as executed contracts?® and 
title is in the purchaser?® and he is regarded as the 
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[§§ 1079-1080 


personal obligation,?® for here the vendor holds the 
legal title as security for deferred payments.*° 
term “lien” has even been said to be a misnomer,*! 
for the vendor has no lien in the sense that he has 
any direct claim aside from his legal estate or the 
remedy which he has by reason of his title,?? but 
his interest is commonly, designated as a lien,** and 


The 


he may enforce payment of the purchase money 


The lien 


462, 114 Cal. 5387; Gessner v. Palma- 
teer, 26 P. 789, 24 P. 608, 89 Cal. 89, 
13 L.R.A. 187; Maltby v. Conklin, 195 
P. 280, 50 Cal.App. 201. 
Fla.—Alabama-Florida Co. v. Mays, 
149 So. 61. 
Ill.—Lewis v. Shearer, 59 N.E. 580, 
189 Ill. 184. 
Ky.—Harlan’s Adm’r vy. Brown, 1 
Ky.Op. 291. 
Miss.—Servis v. Beatty, 32 Miss. 52. 
Mo.—Adams v. Cowherd, 30 Mo. 458. 
Mont.—Cook-Reynolds Co. v. Chip- 
man, 133 P. 694, 47 Mont. 289. 
Neb.—Falls City First Nat. Bank v. 
Edgar, 91 N.W. 404, 65 Neb. 340. 
N.M.—Albuquerque Lumber Co. v. 
Tomei, 250 P. 21, 32 N.M. 5. 
N.D.—Roby v. Bismarck Nat. Bank, 
elaine (194 ND} 156) 50) Am:eS R: 
Ohio.—Mutual Aid Building & Loan 
Co. v. Gashe, 46 N.E. 985, 56 Ohio St. 
Z2vos Brush vo. Kinsley 14 Ohio 20; 
Vasuer v. Sheppard, 17 Ohio N.P.N.S. 
oO. 


Okl.—Stuart v. Westerheide, 289 P. 
721, 144 Okl. 150. 

S.C.—Good v. Jarrard, 76 S.E. 698, 
93 S.C. 229, 43 L.R.A.N.S. 383. 


Tenn.—Anthony v. Smith, 9 
Humphr. 508. 
Wash.—Shelton y. Jones, 30 P. 


1061, 4 Wash. 692. 


Wyo.—Baldwin v. McDonald, 156 P. 
27, 24 Wyo. 108. : 


“Implied lien’? see supra § 1073. 


29. See supra § 1075. 

30. Davis v. Wilson, 106 P. 795, 55 
Or. 403. And see supra §§ 262—265. 

[a] It is presumed that whenever 


the vendor retains the legal title, he 
retains it as security. Sykes v. 
Betts, 6 So. 428, 87 Ala. 537. 


31. Wagner v. Sheppard, 17 Ohio 
N.P.N.S. 613; Stuart v. Westerheide, 
289 P. 721, 144 Okl. 150. 


82., In re Clark, 118 F. 358. 


“In case of a contract for sale be- 
fore conveyance, the vendor has the 
legal title, and has no need of any 
lien; his title is a more efficient se- 
curity, since the vendee cannot de- 
feat it by any act or transfer even to 
or with a bona fide purchaser,.”’ Stu- 
art v. Westerheide, 289 P. 721, 144 Okl. 
150, 152 [quot 3 Pomeroy Eq. Jur. (4th 
ed) § 1260]. 

33. See infra § 1087. 

34. Miami Bond & Mortgage Co. v. 
Bell, Yes vSouwb4%,. LO aebla, Laci 
Schmidt v. Kibben, 182 So. 194, 100 
Fla. 1684; Baldwin v. McDonald, 156 
P, 27, 24 Wyo. 108. 


Rights and title of parties see su- 
pra §§ 262-265. 


against the purchaser’s equitable estate.** 
has all the incidents of a mortgage,*® and, where a 
bond for title is given, the transaction is in effeet 
the same as if the vendor had conveyed by absolute 
deed to the purchaser and taken a mortgage back 
to secure the price.*® 


Such lien 


35. U.S.—Taylor v. Longworth, 14 
Pet. 172, 10 L.Ed. 405 [aff 15 E.Cas. 
No. 8,490, 1 McLean 395]. 

Ala.—Nance v. Gray, 38 So. 916, 143 
Ala. 234, 5 Amnn.Cas. 55; Janney v. 
Habbeler, 14 So. 624, 101 Ala. 577; 
Wolffe v. Nall, 62 Ala. 24; Kelly v. 
Payne, 18 Ala. 371; Conner v. Banks, 
52 Am.D. 209, 18 Ala. 42; Chapman 
v. Chunn, 5 Ala. 397; Haley v. Ben- 
nett, 5 Port. 452. 

Ark.—Schearff_v. Dodge, 33 Ark. 
340; Holman v. Patterson’s Heirs, 29 
Ark, 357; Moore & Cail v. Anders, 60 
Am.D. 551, 14 Ark. 628; Smith v. Rob- 
inson, 13 Ark. 533. 


‘Cal.—Merritt & Bourne v. Judd & 
Byrne, 14 Cal. 59. 

Ill.— Lewis v. Shearer, 59 N.E. 580, 
189 Ill. 184; Wright v. Troutman, 81 
Ill. 374. 

Ind.—Amory v. Reilly, 9 Ind. 490: 
Lagow v. Badollet, 1 Blackf. 416, 12 
Am.D. 268. 


orvngslisnal mace Sts & Co. v. Marsh, 8 Iowa 


Miss.—Wells v. Smith, 44 Miss. 296. 


Neb.—Falls City First Nat. Bank 
v. Edgar, 91 N.W. 404, 65 Neb. 340; 
Jackson v. Phillips, 77 N.W. 683, 57 
Neb. 189; Hendrix vy. Barker, 68 N.W. 
531, 49 Neb. 369. 

N.C.—Irwin v. 
311. 

Wash.T.—Wood v. Mastick, 
612, 2 Wash.T. 64. 


Wis.—Church v. Smith, 39 Wis. 492; 
Button v. Schroyer, 5 Wis. 598. 


But see Berry v. Van Hise, 95 S.E. 
690, 148 Ga. 27 (holding that Ciy. Code 
[1910] §§ 8345, 4276, which in terms 
apply to notes secured by mortgage 
and other liens, do not apply to pur- 
chase-money notes not so secured but 
in connection with which there is a 
contract reserving title or bond to 
convey title), 


[a] It is subject to conditions at- 
taching to a regular mortgage. Mc- 
Afee v. Wheelis, 1 Tex.Unrep.Cas. 65. 


_[b] Position of parties is substan- 

tially that of mortgagor and mortga- 
gee. Woodward v. Echols, 58 Ala. 
665; D. S. B. Johnston Land Co. v. 
Whipple, 234 N.W. 59, 60 N.D. 334. 


36. Lewis v. Hickman, 77 So. 46, 
200 Ala. 672; Robbins v. Fuller, 229 
S.W. 8, 148 Ark. 173; Fairbairn v. Po- 
fahl, 222 S.W. 16, 144 Ark. 313; Man- 
waring v. Farmers’ Bank of Com- 
merce, 213 S.W. 407, 189 Ark. 1279; 
Higgs v. Smith, 140 S.W. 990, 100 Ark. 
543; Parker v. Kelly, 18 Miss. 184; 
Tanner y. Hicks, 12 Miss. 294; Crit- 
tenden Lumber Co. v. Ward, 284 S.W. 
354, 1538 Tenn. 380. See Johnson v. 
Worthy, 17 Ga. 420 (holding the 
transaction to be in the nature of an 
equitable mortgage). 


Davidson, 38 N.C. 


Siete 


For later cases, developments and changes in the law see Annotations, same title and section number, ‘ 


§ 1081] 


[§ 1081] 3. Creation of Lien?7—a. How Liens 
Arise Generally—(1) Implied Lien—(a) In General. 
In jurisdictions which recognize its application,®® 
the vendor’s lien is implied where there is a sale of 
realty and no security is given for the purchase mon- 
ey which is unpaid,*®® as where unsecured notes are 


; tS On homestead see Homesteads 
38. See supra § 1074. 
39. U.S.—Wilson vy. Plutus Mining 


Co., 174 F. 317, 98 C.C.A-'189; Nash 
v. Le Clereq, 17 F.Cas.No. 10,021. 


Ala.—Harris v. McCarty, 118 So. 
379, 218 Ala. 195; King v. Scott, 116 
So. 681, 217 Ala. 511; Posey v. Dodson, 
100 So. 488, 211 Ala. 335; Williams v. 
McCarty, 74 Ala. 295; Stringfellow v. 
Ivie, 73 Ala. 209. 


Ark.—Elk Horn Bank & Trust Co. v. 
Spraggins, 30 S.W.(2d) 858, 182 Ark. 
27; Graysonia-Nashville Lumber Co. 
v. Saline Development Co., 176 S.W. 
129, 118 Ark. 192; Keathley v. Keath- 
ley, 170 S.W. 564, 115 Ark. 605. 


Cal.—Rhodes v. Bush, 8 P. (2d) 542, 
U2 Cal.App. 1375 “Mutt vy. Davis; 11/0 
P. 690, 13 Cal.App. 715. 


Fla.—Lewis v. Cole, 146 So. 679 
{foll Lewis v. Boyd, 146 So. 681]; 
Standard Lumber Co. v. Florida Indus- 
trial Co., 141 So. 729 [cert den 53 S.Ct. 
522]; Patton v. Meddick, 122 So. 710, 
Jip tila; LOTS. 

Tll.—Fischer vy. Abernathy, 206 IIl. 
App. 278. 

Ind.—McLaughlin Mill Supply Co. 
v. Laundry Service, (App.) 184 N.E. 

Ky.—Young vy. Wood and Abbot, 11 
B.Mon. 123. 

Mich.—Berberian Vv. Guaranty 
Trust Co. of Detroit, 241 N.W. 149, 257 
Mich. 159; Shaw v. Tabor, 109 N.W. 
1046, 146 Mich. 544, 

Mo.—Eubank v. Finnell, 94 S.W. 591, 
118 Mo.App. 535. 

Tex.—Wilcox v. Austin First Nat. 
Bank, 55 S.W. 317, 938 Tex. 322 [aff 
(Civ.App.) 52 S.W. 560]; White, 
Smith & Baldwin v. Downs, 40 Tex. 
225; Woods v. West, (Commn.App.) 
37 S.W.(2d) 129 [rev (Civ.App.) 21 
S.W.(2d) 1090]; Hooser v. Forbes, 
(Civ.App.) 33 S.W.(2d) 550; EB. Y,. 
Chambers & Co. v. Little, (Civ. App.) 
21 S.W.(2d) 17; Post v. New Boston 
Nat. Bank, (Civ.App.) 9 S.W.(2d) 275; 
Sparks v. Summers, (Civ.App.) 289 S. 
W. 714; Hales v. Peters, (Civ.App.) 
162 S.W. 386; Noblett v. Harper, 
(Civ.App.) 136 S:W. 519. 

Wis.—Latton v. McCarty, 125 N.W. 
430, 142 Wis. 190. 

Ont.— Quart v. Eager, 18 Ont.L. 181, 
12 Ont.W.R. 3. 

{a] Lien of vendee on reconvey- 
ance to vendor.—(1) A contract pur- 
chaser, although in default in pay- 
ments, has a lien for the agreed re- 
purchase price on enforcing an agree- 
ment by the vendor to repurchase. 
Rogers Development Co. v. Southern 
California Real Estate Inv. Co., 115 
9347159 CalN735, 35) LI ReALN. Ss 543% 
(2) If, on rescinding a land sale, the 
purchaser writes an informal quit- 
claim on the unrecorded original con- 
veyance, he has a vendor’s lien to 
secure a note given by the original 
vendor as part of the consideration 
for the reconveyance. Fry v. Pre- 
wett, 56 Miss. 783. 

[b] Where grantee withheld part 
of price to secure him against 
claims of third persons, it was held 
that the grantor had a vendor’s lien. 
Berger v. Waldbaum, 93 N.Y.S. 352, 46 
Misc. 4 [aff 96 N.Y.S. 1114, 110 App. 
Div. 915]. 


VENDOR AND PURCHASER 


ties and basis see supra § 


40. Ala.—Turner vy. Turner, 69 So. 
503, 193 Ala. 424. 


Ill.—Wright y. Buchanan, 123 N.E. 
538, 287 Ill. 468. 


Ky.—Gray v. Grimm, 163 S.W. 762, 
157 Ky. 603. 


La.—Levy v. Desposito, 62 So. 599, 
133 La. -126. 


Miss.—Green v. Rule, 100 So. 380, 
135 Miss. 810. F 


Tenn.—Osborne v. Royer, 1 Lea 217. 


Tex.—Sanger Bros. v. Russell, (Civ. 
App.) 289 S.W. 133; Hable vy. Owens, 
(Civ.App.) 287 S.W. 155; lLuse v. 
Rea (Cive ADD) 20 tawOsW. wi Senn bate 
(Commn.App.) 231 S.W. 310]; Riggins 
v. Post, (Civ.App.) 172 S.W. 210 [rev 
on other grounds (Commn.App.) 213 
S.W. 600]. 


[a] Where a canceled note is re- 
delivered in part payment of a lot, 
a valid lien is created to secure such 


eh Sterman y. Thornton, 3 Ky.L. 
{b] Nonreservation of lien unim- 


portant.—The fact that an express 
vendor’s lien was not reserved in the 
deed was unimportant, where the deed 
showed on its face that notes were 
given in part payment of the land, and 
any inquiry would have revealed the 
fact that they were unpaid. Robert- 
son v. American Iny. Co., 279 S.W. 
1008, 170 Ark. 413. 


Waiver by acceptance of notes see 
infra §§ 1169-1172. 


41. Daniel y. Daniel, 108 So. 42, 214 
Ala. 406; Dixie Industrial Co. v. Ben- 
son, 79 So. 615, 202 Ala. 149; Jensen 
v. Wilslef, 182 P. 16, 36 Nev. 37, Ann. 
Cas.1914D 1220; Wright vy. Nunn, 
(Tex.Civ.App.) 45 S.W.(2d) 307; 
Noblett v. Harper, (Tex.Civ.App.) 136 
Spine 519; Ward v. Wilbur, 25 Ont.A. 


{a] In absence of distinct waiver, 
equity raises a lien by implication in 
favor of a vendor to secure unpaid 
purchase money. City of Ft. Worth 
Pies ut (Tex.Civ.App.) 190 S.W. 


[b] Contract repugnant to lien.— 
Where a railroad company, in com- 
promising condemnation proceedings 
for right of way, covenanted to deliv- 
er a specified number of its bonds for 
amount in excess of award, and for 
their repurchase two years later by 
its president, and for dismissal of 
proceedings, the contract was re- 
pugnant to the existence of any ven- 
dor’s lien. Investment Registry v. 
Teaneee & M. Electric R. Co., 1 F.(2d) 
1008. 


[ce] Recital in note.—The recital in 
a purchase-money ‘note that it was 
given to secure the purchase price 
showed the intention of the parties 
to retain a vendor’s lien. Cook y. At- 
kins, 56 So. 224, 178 Ala. 363. 

Waiver of lien see infra §§ 1157-— 
1189. 

42. U.S.—Investment Registry v. 
Chicago & M. Electric R. Co., 1 F.(2d) 
1008. 

Ala.—Driver v. Barnes, 135 So. 445, 
223 Ala. 315; Daniel v. Daniel, 108 So. 
42, 214 Ala. 406; Hood v. Hammond, 
30 So. 540, 128 Ala. 569, 86 Am.S.R. 
159; Kelly v. Karsner, 2 So. 164, 81 
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given for the purchase money,‘® unless the terms 
of the contract of sale or the attendant circumstane- 
es show that it was purposely execluded.*! 
not grow out of an agreement between the parties? 
other than, of course, the contract to pay the pur- 
chase money,*® nor is it dependent on an intention 


It does 


Ala. 500; McDonald vy. Elyton Land 
Co., 78 Ala. 382; Wilkinson v. May, 
69 Ala. 33; Shorter v. Frazer, 64 Ala. 
74; Bankhead v. Owen, 60 Ala. 457. 


Ark.—Beard vy. Bank of Osceola, 190 
S.W. 849, 126 Ark. 420; Graysonia- 
Nashville Lumber Co.- v. Saline De- 
velopment Co., 176 S.W. 129, 118 Ark. 
ane Robinson y. Woodson, 33 Ark. 

Cal.—Wooley v. Wickerd, 31 P. 733, 
97 Cal. 70; Dingley v. Ventura Bank, 
57 Cal. 467; Ferger vy. Allen, 170 P. 
861,735 ‘Cal-App. 738. 


Fla.—Alabama-Florida Co. v. Mays, 
149 So. 61; Lewis v. Cole, 146 So. 679 
[foll Lewis v. Boyd, 146 So. 681]; Pat- 
toned Meddick, 122 So. 710, 97 Fla. 


Il.—Blomstrom vy. Dux, 51 N.E. 755, 
175 Ill. 435 [aff 70 Ill.App. 62]; Lehn- 
dorf v. Cope, 13 N.E. 505, 122 Ill. 317; 
Boynton vy. Champlin, 42 Tll. 57: 
Fischer vy. Abernathy, 206 Ill.App. 
278; Franklin v. Hillsdale Land, etc., 
Co., 70 Ill.App. 297. 


Ind.—Boyd v. Jackson, 82 Ind. 525. 


Ind.T.—Hampton y. Mayes, 3 Ind. 
T. 65, 538 S.W. 483, 


Yip ES vy. Dubuque, 20 Iowa 


Md.—Schwarz v. Stein, 29 Md. 112. 


Mich.—Dunton v. Outhouse, 31 N.W. 
411, 64 Mich. 419; Sears v. Smith, 2 
Mich. 2438. 


Miss.—Servis v. Beatty, 32 Miss. 52. 


Mo.—Hunter vy. Hunter, 39 S.W.(2d) 
359, 327 Mo. 817; Belcher y. Haddix, 
(App.) 44 S.W.(2d) 177; Eubank v. 
Finnell, 94 S.W. 591, 118 Mo.App. 535. 


Mont.—Digen -v. Schultz, 210 P. 
1057, 65 Mont. 190. 


N.J.—Knickerbocker Trust Co. vy. 
Carteret Steel Co., 82 A. 146, 79 N.J. 
Iq. 501. 
en ea oes v. Anjou, 172 N.Y.S. 

Tex.—Jackson y. Hill, 39 Tex. 494; 
Roth v. Connor, (Civ.App.) 25 S.W. 
(2d) 246; Fennimore v. Ingham, (Civ. 
App.) 181 S.W. 513 [mod on other 
grounds (Commn.App.) 215 S.W. 956]. 


Ont.—Ward v. Wilbur, 25 Ont.A. 
262; Wilson v. Daniels, 9 Grant Ch. 
491; Drifill v. McFall, 41'U.C.Q.B. 313. 


[a] Force not increased by reser- 
vation.—The force of the lien is not 
increased by a mere agreement that 
a vendor’s lien should be reserved. 
Knickerbocker Trust Co. vy. Carteret 
Steel Co., 82 A. 146, 79 N.J.Eq. 501. 


[b] Recital of lien as changing na- 
ture.—(1) The recital of a vendor’s 
lien in the deed so as to make the 
lien assignable under Kirby Dig. § 
510 does not change the nature of 
the lien nor add anything to it except 
the quality of assignability. Priddy 
& Chambers vy. Smith, 152 S.W. 1028, 
106 Ark. 79, 44 L.R.A.N.S. 285. (2) 
A recital in a note that it “is to bea 
lien on the land until paid” does not 
make it a lien to any greater extent, 
or with any other legal effect, than 
it would have by law. Waddell v. Car- 
lock, 41 Ark. 523. 

Reservation of lien see 
1085, 1086. 


Retention of legal title see infra § 
1087. 


43. See infra § 1082. 


infra §§ 
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at the time of conveyance to claim it,*4 but it is 
presumed to exist unless a contrary ‘intention is 


shown.*°® 


[§ 1082] (b) Necessity for Sale and Purchase- 
The vendor’s implied lien arises out 


Money Debt. 


Mining Co. 


44. Royal Consol. 
UGK ee ey, 


Royal Consol. Mines Co., 
157 (Cal. 137, 139 Am:S.R. 165; Kinnell 
Vabinnell,: 105)-P. +740, 156) Cal. 589) 
134 Am.S.R. 143; Ferger v. Allen, 170 
Bac Ole Some aleApD.  Casin. ELUNRUCI Ve 
Hunter, 39 S.W.(2d) 359, 327 Mo. 817; 
Belcher v. Haddix, (Mo.App.) 44 S.W. 
(2d) 177. 

[a] Ignorance of existence of 
lien.—The fact that the vendor does 
not know that the law gives such a 
lien does not deprive him of the lien. 
Finnell v. Finnell, 105 P. 740, 156 Cal. 
589, 134 Am.S.R. 143; Hunter v. Hunt- 
SI BS) SVAWA(OCD wy ESOS 9 BVA Wwe: tales 
Hales vy. Peters, (Tex.Civ.App.) 162 
S.W. 386. 

[b] Where express lien is not re- 
served an equitable lien arises in 
the vendor’s favor. Brooks v. Her- 
ren, (Tex.Civ.App.) 30 S.W.(2d) 561; 
McLain y. Guinn, (Tex.Civ.App.) 4 S. 
W.(2d) 121. 


45. U.S.—Gilman v. Brown, 10 F. 
Cas.No. 5,441, 1 Mason 191 [aff 4 
Wheat. 255, 4 L.Ed. 564]. 


Ala.—Walton v. Young, 31 So. 448, 
132 Ala. 150; Chastain v. Haines, 27 
So. 7501, 124 Ala. "618°" -Elubbard /v. 
Buck, 13 So. 364, 98 Ala. 440; Chap- 
man v. Peebles, 4 So. 273, 84 Ala. 2838; 
Stringfellow v. Ivie, 73 Ala. 209. 

Ark.—Harris v. Hanks, 25 Ark. 510. 


Cal.—Royal Consol.:Min. Co. v. Roy- 
al Consol. Mines Co., 110 P. 123, 157 
Calais lot Am SR. Looe)” BRinrrelllmv. 
Finnell, 105 P. 740, 156 Cal. 589, 134 
Am.S.R. 148. 

Idaho.—Rogers vy. Crockett, 238 P. 
894, 41 Idaho 336. 


I1l.—Wright v. Buchanan, 123 N.E. 
53, 287 Ill. 468. 


Ind.—Boyd v. Jackson, 82 Ind. 525. 
Tig pose aia v. Plummer, 30 Md. 

Mich.—Brown vy. Porter, 2 Mich.N. 
Py 2: 

Tenn.—Zwingle v. Wilkinson, 28 S. 
W. 1096, 94 Tenn. 246; Jones v. Wolfe, 
(Ch.A.) 42 S.W. 216; Whitehurst v. 
Yandall, -?7 Baxt. .228. 

Alta.—High River Meat Market v. 
Routledge, 1 Alta.L. 405. 


Sask.—Brandon vy. Dale, 
Dom.L.R. 272. 


Burden of proof as to nonexistence 
of lien see infra § 1263. 


46. Ala.—Williams v. McCarty, 74 
Ala. 295. 


Ark.—Hemm v. Goodwin, 1 S.W. 
(2d) 1004, 175 Ark. 437; Beard v. Bank 
of Osceola, 190 S.W. 849, 126 Ark. 420; 
Iglehart v. Armiger, 1 Bland (M4d.) 
519. 

[a] Where grantee never agreed 
to pay purchase price no lien existed. 
Dunton vy. Outhouse, 31 N.W. 411, 64 
Mich. 419; Weare v. Linnell, 29 Mich. 
224; Haarala v. Mickelson, 139 N.W. 
504, 120 Minn. 276. 

47. U.S.—Barlow v. Delany, 36 F. 
Bits 

Ala.—McDonald v. Elyton Land Co., 
78 Ala, 382. 

Colo.—Salomon y. Martin, 67 P. 25, 
17 Colo.App. 60. 

Tex.—Paris Grocer Co. v. Burks, 
105 S.W. 174, 101 Tex. 106 [mod (Civ. 
App.) 99 S.W. 1135]; Farmer v. Simp- 
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v.] son, 6 Tex. 303; 
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[§§ 1081-1082 : 


of the contract to pay the purchase money,*® and 
so it is essential that there be a sale of realty*? 


which is actual and bona fide,*#® and a debt for the 


Tex.Unrep.Cas. 97; 
(Civ.App.) 166 S.W. 408. 


Sask.—Horn y. Sanford, 
Dom.L.R. 130. 


{a] When there is not a completed 
sale no lien attaches. Jones y. Laird, 
(Ala.) 42 So. 26. 


{b] Gifts.——(1) No vendor’s lien 
attaches where land is conveyed as a 
gift. Wright v. Buchanan, 123 N.E. 
53, 287 Ill. 468; Mitchell v. Shaneberg, 
37) INTE 576, 1497s" 42:0) idler vy. 
Farmers’ & Traders’ Bank of La- 
fayette, 127 N.H. 442, 74 Ind.App. 490; 
Ostenson v. Severson, 101 N.W. 789, 
126 Iowa 197; Shugars v. Shugars, 
GGNCAZ 23, 2 Od) MiGs 36s alma Cray ve 
Sterling, 2 N.W. 24, 41 Mich. 218; 
Haarala v. Mickelson, 139 N.W. 504, 
120 Minn. 276; Hagar v. Hagar, 2 
Tenn.Ch: 73.62) The same is “true 
although the gift is a conditional one 
(Paris Grocer Co. v. Burks, 105 S.W. 
174, 101 Tex. 106 [mod (Civ.App.) 99 
S.W. 1135]) (8) or although there is 
a recital of a purchase price in the 
deed of conveyance (Haarala vy. 
Mickelson, 139 N.W. 504, 120 Minn. 
276). 

{c] Transfer of rights under con- 
tract to purchase does not create a 
vendor’s lien in favor of the transfer- 
or, where he conveys neither a legal 
or equitable title. Jef Chaison Town- 
site Co. v. Beaumont Sawmill Co., 133 
S.W. 714, 63 Tex.Civ.App. 186. 


{d] Furnishing materials and per- 
forming work.—Where plaintiff mere- 
ly furnished materials and did work 
for defendant in building a wall, and 
had not been paid, he could not assert 


a vendor’s lien on the land. Good- 
rich v. Lincoln, 93 Ill. 359. 
48. Barlow v. Delany, 36 F. 577; 


Stewart v. Marsham, 2 Ohio Cir.Ct. 
471, 1 Ohio Cir.Dec. 594. And see cas- 
es infra thig note. ; 


[a] Conveyances where liens did 
not attach.—(1) Conveyance to give 
appearance of ownership and the pow- 
er to deal with strangers as such. 
Butler v. Cockrill, 73 F. 945, 20 C.C.A. 
122. (2) Conveyance in execution of 
a trust. Berry v. Ginaca, 5 F. 475, 6 
Sawy. 390; O’Connor v. Smith, 40 Ohio 
St. 214. (3) Conveyance to enable 
cotenant to sell the whole property. 
Scheerer v. Agee, 17 So. 610, 106 Ala. 
139. (4) Conveyance of wife to hus- 
band to enable him to raise money for 
use in his business. Reynolds v. City 
Nat. Beas 24 N.Y.S. 1134, 71 Hun 386 
(aff 45 N.E. 1134, 151 N.Y. 641]. 


[b] Fraudulent conveyances.—A 
vendor’s implied lien will not be en- 
forced when the land is conveyed for 
the purpose of defrauding the credi- 
tors of the vendor. Glover v. Walk- 
er, 18 So. 251, 107 Ala. 540; Dunton v. 
Outhouse, 31 N.W. 411, 64 Mich. 419. 


49. U.S.—Investment Registry v. 
Chicago & M: Electric R. Co., 1 F. 
(2d) 1008; In re Sweet Laboratories 
Co:, 261 FE. 810. 


Ala.—Mancill vy. Thomas, 114 So. 
223, 216 Ala. 623; Hood v. Christopher, 
108 So. 519, 214 Ala. 603; Walton v. 
Young, 31 So. 448, 1382 Ala. 150; 
Scheerer v. Agee, 17 So. 610, 106 Ala. 
139; Sayre v. Westcott, 10 So. 421, 
94 Ala. 476; Kelly v. Karsner, 2 So. 
164, 81 Ala. 500. 


Ark.—Jarratt vy. Langston, 138 S.w. 


purchase money due the vendor, or his assigns,*® 


payable as purchase money,°® for which, it has 
Pannill v. Smith, 1]10038, 99 Ark. 438. 
Abney y. Roberts,|  Cal—Womble v. Womble, 113 P. 
353, 14 Cal.App. 739; Vance Red- 
[1929]. 3] wood Lumber Co. -v. Durphy, 979R: 
702, 8 Cal.App. 664. 
Fla.—Kil¢oyne v. Golden Beach 


Corporation, 136 So. 350, 101 Fla. 1470. 
gees Cea eon v. Crapnell, 28 N. 
79, 114 VI. 195 Ross v. Clark, [26 
ene 460 [aff 80 N.E. 275, 225 I11. 
326). ; 

Ind.—Fidler v. Farmers’ & Traders’ 
Bank of Lafayette, 127 N.E. 442, 74 
Ind.App. 490. 

Ky.—Schupp & Schmitt & Bensing- 
er v. Thomasson’s Ex’r, 9 Ky.L, 360. 

La.—Hibernia Bank & Trust Co. vy. 
McCall Bros. Planting & Mfg. Co., 73 
So. 857, 140 La. 763. 

Mich.—Palmer y. Sterling, 2 N.W. 
24, 41 Mich. 218. 

Miss.—Pitts v. Parker, 44 Miss. 247; 
Pies v. Saunderson, Sm. & M. Ch. 
462. 

Mo.—Bartlett v. Glascock, 4 Mo. 62; 
Marchand v. Chicago, B. & Q. Ry. Co., 
127 S.W. 387, 147 Mo.App. 619. 

N.Y.—Benedict v. Benedict, 
Y. 625 mem, 12 Wkly.Dig. 249. 


Tex.—Hodges vy. Roberts, 12 S.W. 
222, 74 Tex. 517. 


85 N. 


15 


—) Symmons, 
Ves.Jr. 329, 33 Reprint 778. 

“The fact that the price has not 
been paid is fundamental, and is the 
starting point upon making a claim 
in equity for a lien.’ Investment 
Registry v. Chicago & M. Electric R. 
Co. 1 BiG) A1 00851015. 

[a] Thus a minor, paid in cash for 
her interest in land, had no interest 
in purchase-money notes, although 
she was one of the payees, and had a 
joint legal title, and hence could not 
assert a lien. Hood v. Christopher, 
108 So. 519, 214 Ala. 603. 


[b] Purchase money must be at 
least partly unpaid.—Vetesnik v. Ma- 
guli, 262 Ill.App. 389 [aff 180 N.E. 390, 
347 Tl. 611]. 


[c] Recital that notes were of 
even date with deed.—Where a deed 
recited payment of a cash considera- 
tion, notes which grantors took up by 
deeding land to grantee cannot, be- 
cause of recital in deed that they were 
of even date therewith, establish that 
they were for purchase money and a 
lien on land. Kenley v. Robb, (Tex. 
Civ.App.) 198 S.W. 375 [rev on other 
grounds (Commn.App.) 245 S.W. 68]. 


[ad] Note executed in consideration 
of devise is virtually a purchase- 
money note, the lien on which will be 
enforced against the property devised. 
Ballard v. Camplin, 67 N.E. 505, 161 
Ind. 16 [rev (App.) 64 N.E. 931]. 


[e] Misappropriation by agent.— 
A court of equity will not create a 
lien for the protection of the vendor, 
where the proceeds of the sale have 
been misappropriated by one author- 
ized to collect the same. Kelly v. 
Karsner, 2 So. 164, 81 Ala. 500. 

py venebinty of lien see infra § 

oO. 

‘ine cr of payment see infra §§ 1194, 


50. 
577. 


Ark.—Harrah vy. Ayres, 


U.S.—Barlow v. Delany, 36 F. 


202 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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been held, the purchaser is or was unconditionally 
No lien arises for in- 
debtedness arising from other transactions,°2 nor 
for the amount of a note given for other considera- 
tions than the purchase price of realty sold to the 


liable as primary debtor.>1 


purchaser.®?3 


[§ 1083] (c) Necessity for Conveyance of Title 
and Possession of Land. Conveyance of the legal 
title to the purchaser is held to be essential to the 


existence of the vendor’s implied 
transfer of a perfect legal title is 
necessary.°® 


823, 1383 Ark. 513. 
Md.—Iglehart v. Armiger, 1 Bland 
19. 


Mich.—Shaw v. Tabor, 109 N.W. 
1046, 146 Mich. 544; Dunton v. Out- 
N.W. 411, 64 Mich. 419; 
Palmer v. Sterling, 2 N.W. 24, 41 Mich. 
218. 

Miss.—Burroughs v. 
So. 301, 90 Miss. 127. 

Nev.—Toombs v. Consolidated Poe 
Min. Co., 15 Nev. 444. 

Ohio.—Windisch y. Chapman, 16 
Ohio N.P.N.S. 62. 


Gilliland, 43 


Tex.—Law y. Lubbock Nat. Bank, | 


(Civ.App.) 21 S.W.(2d) 92. 


[a] Thus, where land was con- 


veyed to the vendee on the payment | 
of a certain sum and an agreement to} 
pay a further sum when the vendee| 


resold the property, no lien attached 
for the further sum for it was mere- 
ly a contract debt arising on the hap- 
pening of «a contingency. Neil v. 
Rosenthal, 105 N.Y.S. 681, 120 App. 
Div. 814. 

{b] Uniliquidated damages.—A ven- 
dor’s lien does not arise to secure un- 
liquidated damages for breach of con- 
tract. Central Trust Co. y. East Ten- 
nessee Land Co., 79 F. 19. 


51. Hood v. Christopher, 108 So. 
519, 214 Ala. 603; Scheerer y. Agee, 
17 So. 610, 106 Ala. 139. 

52. Refeld v. Ferrell, 30 Ark. 465; 
‘Coombs v. Jordan, 3 Bland (Md.) 284, 
22 Am.D. 236; Lee v. Stone, 5 Gill & 
J. (Ma.}) 1, 28 Am.D. 589. 

La] -Prior debt.—There could be no 
lien on land for a prior debt, where 
the land was conveyed by the gran- 
tee’s father in a distribution of his 
estate among his children, there being 
No purchase price. Fidler vy. Farm- 
ers’ & Traders’ Bank of Lafayette, 
127 N.E. 442, 74 Ind.App. 4990. 


[b] ‘Money due held to be purchase 
price:—Veeder v. Bayshore Develop- 
ment Co., 143 A. 74, 103 N.J.Eq. 227. 


53. Miller v. Brown, 23 Tex. 440; 
Rea v. Luse, (Tex.Commn.App.) 231 
S.W. 310 [aff (Civ.App.) 207 S.w. 
942]; Hightower Bros. v. W. F. Tay- 
lor Co., 126 S.W. 621, 59 Tex.Civ.App. 
647; Finn v. Krut, 34 S.W. 1013, 13 
Tex.Civ.App. 36. 

{a] Thus (1) where a note given 
at the time of conveyance did not 
represent any part of the purchase 
price, the payee of the note could not 
claim a vendor’s lien. Davis v. Leav- 
erton, (Tex.Civ.App.) 21 S.W.(2d) 369; 
(2) Where plaintiff was on defend- 
ant’s land under a lease and defend- 
ant had executed notes for payment 
of a house plaintiff built on the land, 
plaintiff was not entitled to a lien on 
the land for payment of the note. 
Mitchell v. Printup, 48 Ga. 455. 


[b] Where recital that note is for 
purchase money is untrue no implied 
lien attaches to the land. Finn v. 
Krut, 34 S.W. 1018, 13 Tex.Civ.App. 
36. 
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The vendor’s lien is independent of 
possession®*® and may be implied where the vendor 
remains in possession.®? 

[§ 1084] (d) Necessity for Grantor’s Name of 
Record. The implied lien may arise although the’ 


vendor does not hold in the recorded chain of title,5* 


hen,®* but the 
not in all cases 


and so the equitable owner, selling the land, may 
have a vendor’s lien thereon.®® 

[§ 1085] (2) Reserved Lien*°—(a) In General. 
A lien for unpaid purchase money may be created 
by express contract®! in writing,*? which contract 


may be contained in the conveyance itself®? or, un- 


[ec] Where note was given in part 
for land and in part for other con- 
sideration, the vendor’s lien may be 
enforced for so much of it as was 
for land. Swain v. Cato, 34 Tex. 395. 

{d] Payment of vendee’s note by 
vendor.—A vendor who, as_ surety 
paid the vendee’s note to a bank, was 
held not entitled to an equitable ven- 
dor’s lien on realty covered by the 
sale contract for such payment. 
Brooks vy. Thorne, 222 N.W. 916, 176 
Minn. 188. 

Advancements or payments made 
by third person for purchaser’s bene- 
fit see infra § 1096. 


54. U.S.—Slide, etc., Gold Min. Co. 


| v. Seymour, 14 S.Ct, 842, 153 U.S. 509, 


39 L.Ed. 802. 

Cal.—Allen v. Wilson, 174 P. 661, 
178 Cal. 674; Kent v. Williams, 46 P. 
462, 114 Cal. 587; Avery v. Clark, 25 
EGLO, iSite Cale e619y o2) AI. Sake soos 
In re Pitts’ Estate, (App.) 17 P.(2d) 
193; Maltby v. Conklin, 195 P. 280, 
50 Cal.App. 201. 

Fla.—McKinnon y. Johnson, 45 So. 
451, 54 Fla, 538. 

Iil.—Robinson vy. Appleton, 15 N.E. 
761, 124 Ill. 276. 

Ind.—McLaughlin Mill Supply Co. 
v. Laundry Service, 184 N.E. 429: 
Huffman vy. Cauble, 86 Ind. 591. 


Miss.—Harper y. Wilkings, 3 
455, 65 Miss. 215. 


Ohio.—Mutual Aid Building & Loan 
ee v. Gashe, 46 N.E. 985, 56 Ohio St. 


? 


So. 


S.C.—Good v. Jarrard, 76 S.E. 698, 
93 S.C. 229, 43 L.R.A.N.S. 383. 


But see Schwarz v. Stein, 29 Md. 
112 (holding that, if the vendor. de- 
livers possession of the estate to the 
vendee before all the purchase mon- 
ey is paid, equity recognizes and en- 
forces a lien on the land as a security 
for -such unpaid purchase money 
whether the legal estate is or is not 
conveyed). 


[a] Wendor without title-—One 
making a sale of land to which he has 
no title cannot foreclose a vendor’s 
lien for the price. Laux vy. Laux, 50 
S.W. 213, 19 Tex.Civ.App. 693. 


55. Mulky v. Karsell, 68 N.E. 689, 
31 Ind.App. 595. 


56. Patton vy. Meddick, 122 So. 710, 
97 Fla. 10738. 

57. Patton v. Meddick, supra. 

58. Colo.—Fostoria Gold Min. Co. 
v. Hazard, 99 P. 758, 44 Colo. 495. 

Ill.—Beal vy. Harrington, 4 N.E. 664, 
TTSETL 13s 

Ky.—Pace v. Berry, 195 S.W. 131, 
176 Ky. 61. 


Miss.—Rutland v. Brister, 53 Miss. 
683; Perkins v. Gibson, 51 Miss. 699, 
24 Am.R. 644; Russell v. Watt, 41 
Miss. 602, 93 Am.D. 270. 


Tex.—Fennimore v. Ingham, (Civ. 
App.) 181 S.W. 513 [mod on other 
grounds (Commn.App.) 215 S.W. 956]. 


[a] Thus, where a grantee took a 
deed in blank and on sale by him filled 
in the name of his purchaser, the first 
grantee had an implied equitable lien 
although not connected with the rec- 
ord title. Fennimore v. Ingham, (Tex. 
Civ.App.) 181 S.W. 513 [mod on other 
grounds (Commn.App.) 215 S.W. 956]. 

59. Rhodes v. Bush, 8 P.(2d) 542, 
121 Cal.App. 187; Johns v. Seeley, 
114 So. 452, 94 Fla. 851; Essig v: 
Porter, 112 N.E. 1005, 63 Ind.App. 318. 

[a] Conveyance direct to vendee’s 
purchaser.—One who purchases land 
and subsequently sells it, and pro- 
cures a conveyance from his vendor 
direct_to his purchaser, is entitled to 
a vendor’s lien on the land. Johns v. 
Seeley, 114 So. 452, 94 Fla. 851; Essig 
Rien cane 112 N.E. 1005, 63 Ind.App. 

[b] Statute granting lien to “one 
who sells real property.”—Under a 
statute providing for a vendor’s lien 
to “one who sells real property,” 
where the equitable owner of realty 
arranges with the legal owner and the 
purchaser that the former shall con- 
vey direct to the latter, the equita- 
ble owner is entitled to a vendor’s lien 
for the price. Farnsworth y,. Pepper, 
148 P. 48, 27 Idaho 154. 


Sale of equitable interest see infra 
§ 1099. 

60. Purchase-money mortgage see 
Mortgages §§ 352, 470-473. 


61. U.S.—Brown v. Gilman, 4 
Wheat. 255, 4 L.Ed. 564. 


Fla.—McKeown vy. Collins, 21 So. 
103, 38 Fla. 276. 


Fe See v. Austin, 100 Il].App. 


Me ee v. Rowland, 13 Kan. 

Miss.—Scottish Union & National 
Ins. Co. v. Warren Gee Lumber Co., 
80 So. 9, 118 Miss. 740. 


N.Y.—Zeiser v. Cohn, 101 N.E. 184, 
207 N.Y. 407, 47 L.R.A.N.S. 186, Ann. 
Cas.1914C 493; Crump v. Mangan, 168 
N.Y.S. 679, 101 Mise. 568. 

Meese ee v. Chestnut, 30 Pa.Dist. 


Tenn.—Linecoln y, Purcell, 2 Head 
143, 73 Am.D. 196. : 


62. Stringfellow y. Ivie, 73 Ala. 
209 (holding that any right to charge 
land with the payment of purchase 
money, dependent on the agreement 
of the parties and not arising by im- 
plication or operation of law, must 
be evidenced by writing and cannot 
rest in parol). 
2h BS: Ala.—Kyle y. Bellenger, 79 Ala. 
oO . 

MP ee es v. Barnett, 37 Ark, 

Fla.—Wilson y. Davis, 
80 Fla. 727. 


Ill.—Farrand v. Yates, 249 IL App. 
180; Blaisdell vy. Smith, 3 Ill.App. 150. 
Ind.—Bever y. Bever, 41 N.E. 944, 
144 Ind. 157; Beard vy. Payne, 115 N. 
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less a statute provides otherwise,®* in a separate 
Such a lien may be created without 
any particular form of words,®® it being necessary 
only that the deed or other instrument clearly in- 
dicate the creation of such a charge,®’ and, if any 
words expressing the intention that the land is 
pledged as a security are used, it is sufficient.®® 
lien is not constituted by the mere recital in a deed 
that purchase money is unpaid,®® or that a part of 
the purchase money is evidenced by a note described 
No lien is created when none is intended, 
even though the form of the deed reserves a lien.*+ 
Where there is no agreement for the retention of 
a len at the time of the sale and conveyance of the 
land, a subsequent agreement therefor, made with- 


instrument.®® 


therein.7° 


HK, 782, 64 Ind.App. 324. 


Miss.—Moore v. Lackey, 53 Miss. 
85; Stratton v. Gold, 40 Miss. 778. 


Mo.—Talbot v. Roe, 71 S.W. 682, 171 
Mo. 421. 


Pa.—Heist v. Baker, 49 Pa. 9; 
Hiester vy. Green, 48 Pa. 96, 86 Am.D. 
569; Neas’ Appeal, 31 Pa. 293. 


Tenn.—Pillow v. Helm, 7 Baxt. 545; 
Lincoln v. Purcell, 2 Head 143, 73 Am. 
Dy 196° 


Y No. 467, A. 
F. & A. M. v. Stubblefield, (Civ.App.) 
13 S.W.(2d) 123; Lennox vy. Sanders, 
(Civ App) 54 SW. 1076; Clark vy. 
Burke, (Civ.App.) 39 S.W. 306. 

Va.—Dingus v. Minneapolis Imp. 
COm SGI SaHwsos.No 8) Vide 3 


fa] Express provision retaining 
vendor’s lien will be given effect not- 
withstanding ambiguous recitals in 
the consideration clause as to wheth- 
er a lien was retained for the pur- 
chase-money notes. Archenhold v. 
Branch, (Tex.Civ.App.) 193 S.W. 457. 


[b] Reservation without agree- 
ment.—A clause reserving a lien for 
unpaid purchase money may be in- 
serted in a deed by the vendor, with- 
out agreement therefor, where there 
is no manifest intention that such 
lien shall not exist. Findley v. Arm- 
strong, 23 W.Va. 113. 

64. See statutory provisions. 

65. McKeown vy. Collins, 21 So. 103, 
38 Fla. 276; Ford v. Ford, 54 S.W. 773, 
22 Tex.Civ.App. 453. 

Reservation of lien in purchase- 
money notes see infra § 1086. 


66. Wyley Loose Leaf Co. v. Bird, 
125 S.E. 496, 159 Ga. 246; Moore v. 
Lackey, 53 Miss. 85; Stratton v. Gold, 
40 Miss. 778. And see cases infra 
note 68. 


67. Wyley Loose Leaf Co. v. Bird, 
125 S.B. 496, 159 Ga. 246; Neas’ Ap- 
peal, 31 Pa. 293; Brown v. Chestnut, 
30. Pa, Dist, 718. 

68. Moore v. Lackey, 58 Miss. 85, 

{a] Thus, where plaintiff gave a 
contract for sale of land, providing 
that, when the purchase price was re- 
duced by payments to eighteen thou- 
sand dollars a deed should be execut- 
ed and notes for eighteen thousand 
dollars should be given by the gran- 
tee, and the grantee, until payment of 
the purchase price, should suffer no 
lien to attach, pay taxes, keep up in- 
surance, and plaintiff conveyed to the 
purchaser’s assignee reciting such 
terms, and received the assignee’s 
notes, and the assignee afterward 
mortgaged the land, the grantor had 
a reserved lien for purchase money 
surviving his conveyance. Rosendahl 
v. Mudbaden Sulphur Springs Co., 175 
N.W. 609, 144 Minn. 361. 


VENDOR AND PURCHASER 


A 


[b] Recitals sufficient to reserve 
lien.—(1) Recital in deed that “land 
is held bound for the payment of the 
notes.” Taliferro v. Barnett, 37 Ark. 
tsa ls Pa (2) Recital in the habendum 
clause of the deed “‘to have and to 
hold on the payment of the notes 
herein above stated.” Blaisdell v. 
Smith, 3 TApp: 150. '¢8)) “Subject 
to” written in the habendum or in a 
clause of a deed. HEHicheiberger v. 
Gitt, 104 Pa. 64; Xander’s Est., 7 Pa. 
Co. 482. (4) Recital in a note given 
by the purchaser that it was secured 
by the land conveyed. Buckley v. 
Runge, (Tex.Civ.App.) 136 S.W. 533; 
Buckley v. Runge, 122 S.W. 596, 57 
Tex.Civ.App. 322. 

[c] Language held insufficient to 
create lien.—Baltimore, ete., Turn- 
pike Co. v. Moale, 18 A. 658, 71 Md. 
353; Brown v. Chestnut, 30 Pa.Dist. 
718. 


{d] Intention to reserve legal ti- 
tle in Texas.—(1) Where the contract 
of sale, although it declared that “the 
seller hag bargained and sold to the 
buyer,’ contained a stipulation that 
the vendee would be limited as to 
price in a resale and would be requir- 
ed to turn over all the proceeds of 
such sale to the vendor, it was held 
that legal title was retained and the 
instrument had the same effect as 
though the vendor had expressly re- 
tained the vendor’s lien in the con- 
tract of conveyance. Lipscomb v. 
Fuqua, 121 S.W. 193, 55 Tex.Civ.App. 
bao. Lath 131 Sows LOGL els mex 585i: 
(2) Possession of title in Texas when 


lien is reserved see infra §§ 1078, 
LOZO: 

69. Heist-v. Baker, 49 Pa. 9; Hiest- 
er v. Green, 48 Pa. 96, 86 Am.D. 569; 


Vinson v. Whitfield, 
133 S.W. 1095. 


[a] For example, where a deed 
provided “that in consideration of the 
sum of five hundred dollars secured 
to be paid and of five dollars cash 
paid” to the grantor by the grantee, 
the grantor sold to the grantee cer- 
tain real estate described, it was held 
that no lien was reserved for the un- 
paid purchase money. Harris v. 
Shield’s x’r, 69 S.H. 933, 111. Va. 6438. 


Effect of failure to state what part 
of consideration remains unpaid see 
infra § 1183. 


70. Proetzel v. Rabel, 
21 Tex.Civ.App. 559. 


71. Ferris v. Huffman, (Tex.Commn. 
App.) 274 S.W. 125. 


[a] Tllustration.—Where land was 
purchased for ten thousand dollars, 
and eight thousand dollars paid in 
cash, the balance to be paid from the 
first oil produced and saved from 
land, and no note was given for the 
balance, nor date fixed for its pay- 
ment, the purchaser was held not 


(Tex.Civ. App.) 


54 S.W. 3738, 
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out consideration, is ineffectual to create a lien.7” 
A vendor’s lien may be retained in a deed for the 
benefit of a third-person.‘ 
limited to the actual purchase money but may be 
enforced to the amount named in the instrument.’4 


Delivery of the deed in which the lien is reserved 
is indispensable to the validity of the hen.7* 


Exclusion of implied lien. 
reserving a lien for a part of the purchase money 
excludes the idea of an implied lien for the residue.*® 

[§ 1086] (b) Purchase-Money Notes. 
lien may be reserved in the purchase-money notes 
given for the land,** but the fact that a promissory 
note given for the purchase money contains a de- 


The reserved lien is not 


A. vendor’s 


bound by a reservation in the deed of 
vendor’s lien to secure payment of 
the note which in fact had never been 
given, reservation of lien probably 
being merely form in deed, which had 
not been altered to fit the circum- 
stances. Ferris v. Huffman, (Tex. 
Commn.App.) 274 S.W. 125. 

72. Haskell v. Scott, 56 Ind. 564; 
Latham y. Skinner, 62 N.C. 292. 


73. Morehead’s Adm’r vy. Horner, 
4 S.E. 448, 30 W.Va. 548; Johnson’s 
Adm’r v. Billups, 23 W.Va. 685. 

{a] Rule applied in favor of a per- 
son who had loaned the purchase 
money to the _ vendee. Lennox vy. 
Sanders, (Tex.Civ.App.) 54 S.W. 1076. 


74. See infra § 1108. 

75. Guaranty Bond State Bank of 
Mt. Pleasant vy. Kelley, (Tex.Commn. 
App.) 13 S.W.(2d) 69 [mod (Civ.App.) 
2ySswWeCed) . 572). 

76. Brown v. Gilman, 4 Wheat. (U. 
S.) 255, 4 L.Ed. 564; Phillips v. Saun- 
derson, Sm.&M.Ch. (Miss.) 462; Shot- 
well v. McCardell, 47 S.W. 39, 19 Tex. 
Civ.App. 174. 

Waiver of implied lien by taking 
security see infra §§ 1167-1180. 


77. Ala.—Smith v. Hiles-Carver 
Co.; 18 So. 37,° 107 Alay 272: 


Ark.—Bell v. Pelt, 11 S.W. 684, 51 
Ark. 433, 14 Am.S.R. 57, 4 L.R.A. 247. 


Ind.—Shanefelter v. Kenworthy, 42 
Ind. 501. 


anal bs v. Edwards, 57 Miss. 


Tenn.—Osborne y. Royer, 1 Lea 217. 


Tex.—Anderson vy. Silliman, 50 S.W. 
576, 92 Tex. 560; Garrett v. Interstate 
Bank, 15 S.W. 924, 79° Tex; 13332 Page 
Vv. Vaughan, (Civ. App.) 173 S.W. 541; 
New England L. & T. Co. v. Willis, 
47 S.W. 389, 19 Tex.Civ.App. , 128; 
Bergman v. Blackwell, (Civ.App.) 23 
S.W. 243. 


[a] Thus, where a note showed 
that it was given to pay the balance 
of the purchase price of certain lots 
and contained the words ‘‘the said lots 
to stand good till paid,’ such words 
were sufficient to reserve a vendor’s 
lien in favor of the payee, although 
no lien was reserved in the deed. Mil- 


ler _v. Linguist, (Tex.Civ.App.) 141 
S.W. 170. 
[b] Effect of reservation. — The 


reservation of a purchase-money lien 

in the notes given for the land renders 
the sale executory, in the same man- 
ner as if the reservation was con- 
tained in the deed itself. Lundy v. 
Pierson, 2 S.W. 737, 67 Tex. 233; Mc- 
Kelvain v. Allen, 58 Tex. 383. 


[ec] Agreement in both notes and 


deed.—Atlanta Land, ete., Co. v. Haile, - 


32 S.E. 606, 106 Ga. 498; 
Rowland, 13 Kan. 245. 


Smith vy. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


An express contract 
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scription of the land conveyed does not create an 
equitable mortgage thereon for the 
money.’* Where a deed absolute, reciting the exist- 
ence of unpaid purchase money, retains no express 
lien for its payment, the fact that the purchase-mon- 
ey notes stipulate that they are executed to secure 


the purchase money does not create 


and notes executed contemporaneously may be con- 
strued together to show the reservation of a lien 
Notes reserving a vendor’s lien 
constitute no lien on the land when there has been 
merely a simulated, and not an actual, sale, or 
where the notes are found to be forged ;8? but, where 
the purchaser promises to pay the forged notes as 
consideration for the conveyance, a lien exists on the 


and its extent.8° 


[d] 
(1) The reservation in purchase- 
money notes of an express vendor’s 
lien is sufficient to preserve to the 
vendor the superior title to the land 
until the notes are paid. Buckley v. 
Runge, (Tex.Civ.App.) 136 S.W. 533. 
(2) Possession of title when lien is 
reserved see supra §§ 1077-1079. 


Recording of note as notice to subh- 
sequent purchaser see infra § 1145. 

[e] Execution of new note held 
not to create lien.—See Cardin v. 
Evan’s Ex’r, 5 Ky.L. 693 (where a 
vendee executed to the assignee of a 
note executed by him for the purchase 
money a new note for the principal 
and interest of the old note, reciting 
that it was in lieu of the old note, and 
further reciting that the payee “is to 
have the same lien on the land for the 
payment of this note that he had for 
the payment of the old note” it was 
held that the assignee of the old note, 
having no lien on the land for its pay- 
ment, had no lien for the payment of 
the new note). : 


78. Prickett & Maddox v. Sibert, 
71 Ala. 194; Tedder v. Steele, 70 Ala. 
347 [overr Bryant v. Stephens, 58 Ala. 
636]; Pitts v. Parker, 44 Miss. 247; 
Swain v. Cato, 34 Tex. 395. 

79. Baker v. Compton, 52 Tex. 252. 


80. Wyley Ldose Leaf Co. v. Bird 
125 S.E. 496, 159 Ga. 246; Beckhant 
v. Scott, (Tex.Civ.App.) 142 S.W. 80; 
New England L. & T. Co. v. Willis, 
47 S.W. 389, 19 Tex.Civ.App. 128. 


[a] Illustration. — Where owner 
sold land, taking from the purchaser 
his note, reciting that it was for 
part of the purchase money, and the 
owner executed the deed to the pur- 
chaser, which recited that it was sub- 
ject to a mortgage note of two hun- 
dred dollars payable to the owner or 
order, the deed reserved lien or charge 
on the land to secure payment of part 
of the purchase money represented by 
the note. Wyley Loose Leaf Co. v. 
Bird, 125 S.E. 496, 159 Ga. 246. 

SI. In=re’ Collins, 235) F.- 93 iLrev. 
on other grounds sub nom. Miller v. 
Cc. C. Hartwell Co., 241 F. 636]. 

82. Neal v. Parker, (Tenn.Ch.App.) 
62 S.W. 170. 

83. Starbird v. Blair, 12 S.W.(2d) 
693, 227 Ky. 258. 


$4. Purchase-money mortgage see 
Mortgages §§ 352, 470-473. 

85. U.S.—Lewis v. Hawkins, 23 
Wall. 119, 28 L.Ed. 113; Taylor v. 
Longworth, 14 Pet. 172, 10 L.Kd. 405 
faff 15 EF.Cas.No. 8,490, 1 McLean 
395]; English v. Russell, 8 F.Cas.No. 
4,491, Hempst. 35. 


Ala.—Wolffe v. Nall, 62 Ala. 24; 
Burns vy. Taylor, 23 Ala. 255; Kelly 
V. wayne, 18) Ala. «37136 Conner? v: 
Banks, 18 Ala. 42, 52 Am.D. 209; Chap- 
man vy. Chunn, 5 Ala. 397; Haley v. 
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land.?3 
unpaid purchase 


alien.79 <A deed 


Sufficient to preserve title-—y, Bennett, 5 Port. 452, 


Ark.—Holman vy. Patterson’s Heirs, 
29 Ark. 357; Moore & Cail v. Anders, 
14 Ark. 628, 60 Am.D. 551; Smith v. 
Robinson, 13 Ark. 533. 

Cal.—Merritt & Bourne v. Judd & 
| Byrne, 14 Cal. 59; Walker v. Sedg- 
wick, 8 Cal. 398; Gouldin v. Bucke- 
lew, 4 Cal. 107; Truebody v. Jacobson, 
2 Cal. 269; Maltby v. Conklin, 195 P. 
280, 50 Cal.App. 201. 


Colo.—Wells v. Francis, 4 P. 49, 7 
Colo. 396. 


Fla.—Miami Bond & Mortgage Co. 
v. Bell, 183 So. 547, 101 Fla. 1291; 
Schmidt v. Kibben, 132 So. 194, 100 
Fla. 1684; Aycock Bros. Lumber Co. 
v. Dothan First Nat. Bank, 45 So. 
501, 54 Fla. 604; McKinnon v. John- 
son, #5 So. 451, 54 Fla. 538. 

Ill.—Fuller v. Bradley, 43 N.E. 732, 
160 Ill. 51; Robinson v. Appleton, 15 
N.E. 761, 124 Ill. 276; Wright v. 
Troutman, 81 Ill. 374; Vail v. Drexel, 
9 Ill.App. 439. See Felgar v. Bolen, 
183 Ill.App. 284. 

Ind.—Amory v. Reilly, 9 Ind. 490; 
Lagow v. Badollet, 1 Blackf. 416, 12 
Am.D. 258. 

Iowa.—Blair & Co. v. Marsh, 8 Iowa 

4, 


Kan.—Stevens v. Chadwick, 10 Kan. 
406, 15 Am.R. 340. 

Ky.—Taylor v. Alloway’s Heirs, 3 
Litt. 216; Thacker v. Booth, 6 S.W. 
460, 9 Ky.L. 745. 

Md.—Hurley v. Hollyday, 35 Md. 
469; Tuck yv. Calvert, 33 Md. 209; 
Alderson vy. Ames, 6 Md. 52; Hall v. 
Maccubin, 6 Gill & J. 107. 


Miss.—Central Bank & Trust Co. v. 
Norton Lumber Co., 66 So. 529, 108 
Miss. 213; Rutland v. Brister, 53 Miss. 
683; Wells v. Smith, 44 Miss. 296; 
Dollahite v. Orne, 10 Miss. 591. 


Mo.—Delassus & Delassus v. Poston 
& McGready, 19 Mo. 425. 


Neb.—Falls City First Nat. Bank 
v. Edgar, 91 N.W. 404, 65 Neb. 340; 
Hendrix y. Barker, 68 N.W. 581, 49 
Neb. 369; Birdsall v. Cropsey, 44 N.W. 
857, 29 Neb. 672 [mod 45 N.W. 921, 
29 Neb. 679]; Rhea v. Reynolds, 10 N. 
W. 549, 12 Neb. 128. 

N.J.—Morgan v. Dalrymple, 46 A. 
666, 60 N.J.Eq. 466 [aff 46 A. 664, 59 
N.J.Eq. 22]. 

N.Y.—Charles y. Scheibel, 218 N.Y. 
S. 545, 128 Misc. 275. [aff 222 N.Y.S. 
784, 221 App.Div. 816]. 

N.C.—Johnson City First Nat. Bank 
v. Pearson, 26 S.E. 46, 119 N.C. 494; 
Irwin v. Davidson, 38 N.C. 311. 


N.D.—Roby v. Bismarck Nat. Bank, 
aa N.W. 719, 4. N.D. 156, 50 Am.S.R. 
33. 

Ohio.—Mutual Aid Bldg., ete., Co. v. 


Gashe, 46 N.E. 985, 56 Ohio St. 273; 
Tiernan v. Beam, 2 Ohio 383, 15 Am. 


[§ 1087] (3) Lien Where Title Is Retained.*+ 
vendor who does not execute an absolute conveyance 
but retains title under an executory contract of sale, 
evidenced by bond for title or the like, has a lien on 
the land sold for the unpaid purchase money.®® 


[§ 1088] b. Description of Realty. The particu- 
lar land sought to be charged with a lien must be 
sufficiently described or identified in the instrument 
relied on to create the lien,8* but a misdeseription 
in a deed of Jand will not prevent a lien from attach- 
ing if it resulted from mutual mistake and the pur- 
chaser received the land intended.87 
of conveyance misdesecribes the land-but a subse- 
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A 


Where a deed 


D. 557; Wagner v. Sheppard, 17 Ohio 
N.P.N.S. 613. 


Or.—Davis v. Wilson, 106 P. 795, 55 
Or. 403. 


Porto Rico.—Llinas v. Registrar of 
Ponce, 33 Porto Rico 885. 

Tenn.—Sehorn yv. McWhirter, 6 
Baxt. 313; Denny v. Steakly, 2 Heisk. 
ae Anthony v. Smith, 9 Humphr. 

Tex<=Lukens v. Galveston Land, 
etc., Co., (Civ.App.) 37 S.W. 444; Fos- 
ter v. Andrews, 23 S.W. 610, 4 Tex. 
Civ.App. 429. ; 

Utah.—Wherritt v. Dennis, 159 P. 
534, 48 Utah 309; Schenck v. Wicks, 
65 P. 732, 23 Utah 576; Haslam v. Has- 
lam, 56 P. 243, 19 Utah 1. 


Wash.—Woo0d v. Mastick, 3 P. 612, 2 
Wash.Terr. 64. 


Wis.—Church v. Smith, 39 Wis. 492; 
Button vy. Schroyer, 5 Wis. 598. 


Wyo.—Baldwin v. McDonald, 156 P. 
27, 24 Wyo. 108. 


[a] Tantamount to lien.—The re- 
tention of title by the vendor is se- 
curity for the purchase money, and 
in equity is tantamount,to ar lien. 
Dunson y. Lewis, 119 S.E. 846, 156 
Ga. 692. 


Nature of such lien see supra § 
80. 


86. Allen v. Bennett, 16 Miss. 672; 
Davenport y. Chilton, 25 Tex. 518; 
Stewart v. Thomas, (Tex.Civ.App.) 
179 S.W. 886. 


[a] Identification held insufficient. 
—‘‘One half of lot No. 8” does not suf- 
ficiently identify the property. Dav- 
enport v. Chilton, 25 Tex. 518. 

[b] Description in deed held suffi- 
cient.—Holloway v. Vincent, 128 S.W. 
1009, 1438 Mo.App. 434. 


[c] Description in notes sufficient- 
ly certain.—Osborne v. Royer, 1 Lea 
(Tenn.) 217; Buckley v. Runge, 122 
S.W. 596, 57 Tex.Civ.App. 322; Fon- 
laine v. Bohn, (Tex.Civ.App.) 40 S.W. 

[d] Defective description in notes 
corrected by deed.—(1) Where one of 
two notes given in payment for land 
describes the land as ninety acres and 
the other as ninety-three acres, but 
both refer to the same deed wherein 
the land is properly described by 
metes and bounds, the discrepancy as 
to number of acres is immaterial. 
Neese v. Riley, 14 S.W. 65, 77 Tex. 348. 
(2) Where a note for the balance of 
the purchase price of land reserved 
a vendor’s lien, and the deed, which 
fully described the land, was execut- 
ed the day after the execution of the 
note, the two instruments were parts 
of the same transaction of purchase 
and sale, and hence it was not ma- 
terial that the note reserving the lien 
did not describe the land. Miller y. 
Linguist, (Tex.Civ.App.) 141 S.W. 170. 


87. Post v. New Boston Nat. Bank, 
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quent deed, dated the same day, corrects the mistake, 
purchase-money notes given at the time of the first 
deed need not be reéxecuted to constitute a lien on 


the land.*® 


[§ 1089] c. Consideration and Mode or Medium 
In order that the 
vendor may have a lien on land conveyed by hin, 
the debt for the purchase money must be to a fixed 
amount?® or capable of being ascertained,®! payable 
at all events,®? and, it has been said, at a certain time 
The form of the con- 
sideration is immaterial, so long as it is susceptible 
of appraisement or reduction to a definite money 


of Payment®®—(1) In General. 


and in a certain manner.?? 


value.®4 
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2a 


[§§ 1088-1090 


Under a statute which provides that the deed must 
state what part of the consideration remains unpaid, 
it has been held that, as between the vendor and 


purchaser, the vendor is entitled to a lien, although 


the conveyance gives no notice that any part of the 
purchase money remains unpaid.°® 


[§ 1090] (2) Sale of Properties for Gross Sum.°* 
Where both realty and personalty are sold for a 
lump sum, so that the consideration for the realty 
cannot be separated or identified, no implied len 
arises,®8 and the same is true where the considera- 
tion for separate tracts of land in separate states 
is blended;®® but there is other authority holding 


that a lien for the unpaid price of both the real and 


Failure to state amount of unpaid purchase price.?® 


(Tex.Civ.App.) 9 S.W.(2d) 275. See 
Stewart v. Thomas, (Tex.Civ.App.) 
179 S.W. 886 (holding that, where the 
description was defective and there 
was no proof as to the intent or that 
there was a mutual mistake, no lien 
attached). 

88. Head v. Hunter, 
201 Ky. 166. 

89. Effect of recitals of payment 
in deed or contract see infra § 1192. 

90. U.S.—Welch v. Farmers’ L. & 
MOO. Lod EB. S6lp Ok C.CxAn soos Bar- 
low v. Delany, 36 F. 577. 

Ala.—Burroughs v. Burroughs, 50 
So. 1025, 164 Ala. 329, 137 Am.S.R. 59, 
28 L.R.A.N.S. 607, 20 Ann.Cas. 926; 
McDonald vy. Elyton Land Co., 78 Ala. 
382. 

Ark.—Harrah v. Ayres, 202 S.W. 
823,:133 Ark. 513; Jarratt v. Langs- 
ton, 188 S.W. 1003, 99 Ark. 438. 

Cal.—Gard v. Gard, 40 P. 1059, 108 
Cal. 19; Womble v. Womble, 113 P. 
353, 14 Cal.App. 739. 

Colo.—Fostoria Gold Min. 
Hazard, 99 P. 758, 44 Colo. 495. 

Ill. Ross v. Clark, 80 N.B. 275, 225 
Ill. 326 [aff 126 Ill.App. 460]. 

Iowa.—Bain v. Ullerich, 177_N.W. 
61, 189 Iowa 149; Erickson v. Smith, 
44 N.W. 681, 79 Iowa 374. 


Mich.—Hiscock vy. Norton, 3 N.W. 
868, 42 Mich. 320; Payne v. Avery, 
21 Mich. 524. 


Minn.—Peters v. Tunell, 45 N.W. 
867, 43 Minn. 473, 19 Am.S.R. 252. 


Miss.—Burroughs v. Gilliland, 43 
So. 301, 90 Miss. 127; Griffin v. Byrd, 
19 So. 717, 74 Miss, 32; Patterson v. 
Edwards, 29 Miss. 67. 


Ohio.—Windisch v. Chapman Co., 
16 Ohio N.P.N.S. 62. 


[a] Illustration. — Where two 
pieces of land, one owned by both of 
plaintiffs who joined in a deed there- 
of, the other by one of them who exe- 
cuted the deed therefor, were sold de- 
fendant for a sum in solido or for 
separate amounts, but neither the rel- 
ative values nor the part of the price 
to be paid for each, nor whether the 
sale was by an entire contract or by 
separate contracts, appears, a vendor’s 
lien cannot be enforced. Fostoria 
Gold) Mink Con va Laazard, 99> Pr 7538: 
44 Colo. 495. 


{[b] Uncertain demand. — No lien 
exists where the consideration is an 
uncertain, indefinite, contingent de- 
mand. Burroughs v. Burroughs, 50 
So. 1025, 164 Ala. 329, 187 Am.S.R. 59, 
28 L.R.A.N.S. 607, 20 Ann.Cas. 926; 
Ross v. Clark, 80 N.H. 275, 225 I11. 
326 [aff 126 Ill.App. 460]. 


[ec] Amount held 


256 S.W. 12, 


COmmve 


definite.—Evans v. Ashe, 108 S.W. 398, 
1190, 50 Tex.Civ.App. 54 (purchase 
price payable in Mexican dollars). 

Rule applied to sale of railroad 
property see Railroads § 490. 

91. Jones v. Wolfe, (Tenn.Ch.A.) 
42 S.W. 216; Jones v. Blankenship, 
91 S.H. 389, 79 W.Va. 541. 

[a] Uncertain until proof.—The 
fact that the amount of the vendor’s 
demand for unpaid purchase money is 
uncertain until proof is taken will 
not defeat his right to a vendor’s lien. 
Jones v. Wolfe, (Tenn.Ch.A.) 42 S. 
W. 216. 

92. Scheerer v. Agee, 17 So. 610, 
106 Ala. 139; Shaw v. Tabor, 109 N.W. 
1046, 146 Mich. 544; Dunton v. Out- 
house, 31 N.W. 411, 64 Mich. 419; 
Palmer v. Sterling, 2 N.W. 24, 41 
Mich. 218. 

[a] Option to purchase land, which 
does not bind the optionee to enter 
into a contract for the purchase, does 
not create a vendor’s lien in favor of 
the grantor. Johnstone v. Stondall 
Land & Investment Co., 298 F. 919. 


[b] Payment held not dependent 
on contingency.—A note given for the 
balance of the purchase money of a 
tract of land which stated the sum 
due, and that‘it was the balance due 
for the land purchased, is sufficient to 
sustain the vendor’s lien, although the 
maturity of the debt was conditioned 
upon the completion of the house 
then being constructed on the land by 
the vendor, since that condition did 
not change the amount of the debt, 
but merely imposed the burden on 
complainant. to prove compliance 
therewith. Salvo v. Coursey, 87 So. 
519, 205 Ala. 280. 


93. Windisch vy. Chapman Co., 16 
Ohio N.P.N.S. 62. 


[a] Payment on death of father.— 
An agreement of a son to pay his 
sisters five hundred dollars each on 
the death.of father, in return for the 
latter’s conveyance, is not too in- 
definite as to time for payment to sup- 
port the vendor’s lien in favor of the 
sisters. Lenox v. Earls, (Tex.Civ. 
App.) 185 S.W. 232. 

[b] Time and manner of payment 
held not uncertain.—Donovan y. Dono- 
van, 48 N.W. 1638, 85 Mich. 63. 

94. Wright v. Buchanan, 123 N.B. 
53, 287 Ill. 468. 

Payment in goods or services see 
infra‘’§ 1091. 

95. As waiver or loss of lien see 
infra § 1183. 

96. See cases infra this note. 

[a] In Kentucky (1) under Gen. 
St. c 68 art 1 § 24, as between the par- 
ties to the deed, that is, the vendor 


purchase money whether or not the 
deed recited the amount of money un- 
paid. Pace v. Berry, 195 S.W. 131, 176 
Ky. 61; Brown v. Ferrell, 83 Ky. 417, 
7 Ky.L. 461; Blevins v. Blankenship, 
T SW.175, -9. Ky Loin 8 52.9 102) Winite 
the settled rule under Rey. St. c 80 
§ 26 also was that the lien continued 
as against the immediate vendee, even 
though the required statement was 
not contained in the deed (Tate v. 
Hawkins, 81 Ky. 577, 5 Ky.L. 626, 50 


Am.R. 181; Ross v. Adams, 13 Bush 
370; Wilson v. Stephens, 4 Ky.L. 
901), (3) since he must have known 


whether all the price was paid (Tate 
v. Hawkins, supra), (4) there was 
contrary authority (Long y. Burke, 
2 Bush 90; Cottman’s Adm’r v., Mar- 
tin, .1. Mete. 563), (5) as a general 
statement clearly showing that part 
of the price was unpaid did not suf- 
fice (Pate v. Hayden, 4 Ky.L. 905). 
(6) An implied lien in favor of a 
judgment for damages for breach of 
indefinite, continuing covenants in a 
conveyance cannot arise under this 
statute. Whiteley v. Central Trust 
Cog. 16 WS 145 22 Ci CTA) 67,0134 Seskaas 
303. (7) A covenant to pay all the 
vendor’s debts existing at a certain 
day does not state the portion of the 
purchase price unpaid. Long v. 
Burke, supra. 


97. Blending consideration with 
other items as waiver of lien see infra 
§§ 1160, 1161. 


98. Ala.—Hanvey v. Gaines, 61 So. 
883, 181 Ala. 288; Alexander v. Hooks, 
4 So. 417, 84 Ala. 605; Betts v. Sykes, 
2 So. 648, 82 Ala. 378; Stringfellow 
v. Ivie, 73 Ala. 209. 


Mich.—Warner v. Bliven, 87 N.W. 
49, 127 Mich. 665. 


Minn.—Peters vy. Tunell, 45 N.W. 
867, 43 Minn. 473, 19 Am.S.R. 252. 


Miss.—Griffin v. Byrd, 19 So. 717, 
74 Miss. 32. 

Ont.—Wilson v. Daniels, 9 Grant 
Ch. 491. 


[a] Assignee of purchase-money 
notes (1) for both land and personalty 
is not entitled to a vendor’s lien to 
satisfy the notes where the amount 
of the debt representing the price of 
the land is not shown. Snyder v. 
Snyder, 115 N.Y.S. 993. (2) ‘Rishts 
of assignee in general see infra §§ 
1125, 1126. 

Necessity for definiteness of con- 
sideration see supra § 1089. 

99. Furnish vy. Pryer, (Mo.App.) 
282 S.W. 546. : ce 

[a] For example, there is no ven- 
dor’s lien on Missouri land, if the 
purchase price is inseparable from 
that of land in Oklahoma. Furnish 


sufficiently !and vendee, the lien existed for the| v. Pryer, (Mo.App.) 282 S.W. 546. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


$§ 1090-1092] 


personal estate attaches to the realty,! and it has 
been held that a reserved lien for the proportional 
The vendor may. un- 
der the terms of the contract of sale reserve a lien 
on both the realty and personalty,? or he may reserve 
alien on the land for the entire amount;* and, where 
title to both is retained, he has a lien against both.® 
If the consideration for the different items is not 
so blended as to be inseparable, the implied lien may 
attach for the money due on the land.® 


[§ 1091] (3) Particular Forms and Types of Con- 


value of the land may attach.? 


sideration—(a) Goods or Services. 


affected by the fact that the consideration is payable 
otherwise than in money, as in goods or services, if 
the monetary value can be ascertained,’ or that, 


i. Doty v. Deposit Bldg., etc., As- 
soc., 46 S.W. 219, 221, 47 S.W. 433, 103 
Ky. 710, 20 Ky.L. 625, 48 L.R.A. 551, 
554. 


“But, as between vendor and ven- 
dee, with no intervening equities, it 
would be manifestly unconscientious 
to permit a party to retain possession 
of the property without the payment 
of the consideration. The process of 
the court may be unable to reach and 
Subject the personalty to the payment 
of that part of the consideration 
which may be supposed to have been 
agreed to be paid for the personalty, 
but it can reach the realty, the sale of 
which was effected at the same time 
and by the same agreement.” Doty v. 
Deposit Bldg., etc., Assoc., supra. 


2. Bergman v. Blackwell, (Tex. 
Civ.App.) 23 S.W. 243. 


3. Smith v. Turner, 58 S.W.(2d) 
258, 248 Ky. 116 [quot Cyc]; Shelton 
v. Jones, 30 P. 1061, 4 Wash. 692. 


4. Honaker v. Jones, 113 S.W. 748, 
102 Tex. 132. 


5. Clarke v. Curtis, 11 Leigh (38 
Va.) 585, 37 Am.D. 625. 


6. Russell v. McCormick, 45 Ala. 
587, 6 Am.R. 707; Boyd v. Greer, 123 
N.E. 122, 123, 70 Ind.App. 77 [cit Cyc]; 
Nesbitt v. Chesebro, 133 P. 545, 89 
Kan. 863 [mod 136 P. 793, 91 Kan. 14]; 
Furnish v. Pryer, (Mo.App.) 282 S.W. 
546. 

7. Dixie Industrial Co. v. Benson, 
79 So. 615, 202 Ala. 149; Campbell v. 
Goldthwaite, 66 So. 483, 189 Ala. 1; 
Bridgeport Land, etc., Co. v. Ameri- 
can Wire-Proof Steel Car Co., 10 So. 
704, 94 Ala. 592; Cordova Coal Co. v. 


Long, 8 So. 765, 91 Ala. 538; Neel v. 
Clay, 48 Ala. 252; Shove v. Burkhold- 
er Lumber Co., 191 N.W. 397, 154 


Minn. 137; Zeiser v. Cohn, 101 N.E. 
184, 207 N.Y. 407, 47 L.R.A.N.S. 186, 
Ann.Cas.1914C 493; Meyer v. Smith, 
21 S.W. 995, 3.Tex.Civ.App. 37. See 
Ward v. Wilbur, 25 Ont.App. 262 
(holding that, where on the partition 
of a piece of land held by tenants in 
common, one grantee, as part of the 
consideration for the grant, covenant- 
ed to obtain for the other tenants in 
common a release of the contingent 
interest of two persons in the land 
conveyed to them, a lien attached on 
the portion conveyed to him for the 
due performance of this covenant). 


{a] Illustrations. (1) Where 
part of the price of land was to be 
paid in bonds of a corporation to be 
formed, and the bonds were never de- 
livered, the vendor had a lien for such 
portion of the price. Campbell v. 
Goldthwaite, 66 So. 483, 189 Ala, 1. 
(2) Where part of the consideration 
for contracts by a traction company 
to construct a particular street car 
line was the conveyance of certain 
real estate, an implied vendor’s lien 
arose in favor of the grantor to secure 
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worthless.11 


The lien is not 


performance of the contract by the 
traction company. Arlington Heights 
Realty Co. v. Citizens’ Ry. & Light 
Co., (Tex.Civ.App.) 160 S.W. 1109. 

[b] Agreed pecuniary value.—in 
order to enforce a yendor’s lien for 
the amount of personal property 
which has not been delivered, the ven- 
dor must show that the personalty in 
the contract of sale had an agreed 
pecuniary value. Ross y. Clark, 80 
Ne 275, 225 Ill. 326 [aff 126 Il1.App.. 
460]. 

[c] Value of consideration too un- 
certain.—Payne v. Avery, 21 Mich. 
524; Marchand vy. Chicago, etc., R. Co., 
127 S.W. 387, 147 Mo.App. 619. 

Agreement to pay other than with 
money as constituting waiver, loss, 
or discharge see infra § 1159. 


8 Plowman & McLean v. Riddle, 
14 Ala. 169, 48 Am.D. 92; Winters v. 
Fain, 1 S.W. 711, 47 Ark. 493; Young 
v. Harris, 36 Ark. 162; Harvey v. 
Kelly, 41 Miss. 490, 93 Am.D. 267; 
Deason v. Taylor, 53 Miss. 697. 


[a] Tllustrations.—(1) Plaintiff 
sold defendant a lot adjoining one re- 
tained by plaintiff for five hundred 
fifty dollars, two hundred fifty dollars 
of which defendant paid in cash, and 
executed for the balance an instru- 
ment called a “title bond” in which he 
acknowledged that he was bound to 
plaintiff in the sum of three hundred 
dollars in lawful money of the United 
States, on condition that he had agreed 
to build a party wall on the lot line 
on or before Oct. 1, 1908, and that, if 
he built the wall by such date, the 
obligation should be void, otherwise 
in full force and effect, and that plain- 
tiff should have a lien on the lot sold 
for the payment of three hundred dol- 
lars. It was held that such instru- 
ment was in effect an equitable mort- 
gage, by which defendant, on failure 
to build the wall within the time 
specified, became absolutely liable for 
three hundred dollars in money as the 
balance of the purchase price of the 
lot, which indebtedness was sufficient 
to sustain a vendor’s lien. Cox v. 
Smith, 125 S.W. 437, 93 Ark. 371, 137 
Am.S.R. 89. (2) Where landowner 
sold a factory site to a manufacturer 
for seven thousand dollars, of which 
three thousand dollars was a cash pay- 
ment, and the remaining four thousand 
dollars was to be liquidated by com- 
plying with the conditions expressed 
in the deed that a factory should be 
built and operated on the site, and 
such conditions were not complied 
with, it was held that there was a 
vendor’s lien for the four thousand 
dollars, which the vendor could en- 
force on such failure to perform. 
Kelley Trust Co. v. Zenor, 252 S.W. 
39, 159 Ark. 466. 

9. U.S.—Welch v. Farmers’ L. & T. 
Co., 165 F. 561, 91 C.C.A. 399; White- 
ley v. Central Trust Co., 76 F. 74, 22 
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when the purchase price is payable in money, there 
is a stipulation that it may be discharged in some- 
thing else,® but a vendor’s lien will not arise to se- 
cure the fulfillment of a covenant to perform an act 
for the breach of which the remedy is an action at 
law for unliquidated damages.° 
has accepted an investment as payment, no lien arises 
in the absence of fraud, if profits on the investment 
are not realized,’® or the investment proves to be 
Where a party accepts stock in ex- 
change for land and the value of the stock has been 
fraudulently misrepresented, it has been held that 
the vendor is entitled to a lien on the land for the 
deficiency ;1* but there is authority to the contrary.!3 


[§ 1092] (b) Covenant to Furnish Support or Pay 


Where the vendor 


C.C.A. 67, 34 L.R.A. 308. 

Ala.—Parrish vy. Hastings, 14 So. 
783, 102 Ala. 414, 48 Am.S.R. 50; Mc- 
Donald v. Elyton Land Co., 78 Ala. 382. 
Compare Hooper v. Savannah, ete., R. 
Co., 69 Ala. 529. 

Ark.—Cox v. Smith, 125 S.W. 437, 
93 Ark. 371, 137 Am.S.R. 89; Harris 
v. Hanie, 37 Ark. 348. 


Ill.—Ross v. Clark, 126 Ill.App. 460 
[aff 80 N.E. 275, 225 Ill. 326]. 

Ohio.—Windisch v. Chapman Co., 16 
Ohio N.P.N.S. 62. 

But see Miller v. Denny, 34 S.W. 
1079, 99 Ky. 53, 17 Ky.L. 1376 (holding 
that damages for the breach, as de- 
termined in an action at law, con- 
stituted a lien on the land). 


[a] Rule applied to an agreement 
that the grantee shall act as minister 
of a certain church for ten years. 
Hudelson v. Wilson, 40 Ill.App. 29. 


[b] Failure to sink shafts.—Under 
Civ. Code § 3046, giving the seller of 
real property a lien thereon, inde- 
pendent of possession, for so much 
of the price as remains unpaid, a ven- 
dor is not entitled to a lien where the 
default of the purchaser consists in 
a failure to perform his covenant to 
sink shafts, and develop a vein or lode 
of mineral. Womble v. Womble, 113 
P. 353, 14 Cal.App. 739. 


{c] Payment in cotton, (1) 
Where one sells land for cotton to be 
afterward delivered, it has been held 
that he has no lien on the land for 
performance, the nondelivery creating 
no debt, but only an injury sounding 
in damages, which equity will not 
liquidate and then declare a lien to 
pay. Harris v. Hanie, 37 Ark. 348. 
(2) But it has also been held that 
such a debt creates a lien for the 
money value of the cotton on the 
day agreed for its delivery. Neel y. 
Clay, 48 Ala. 252. 


Covenant to support grantor see in- 
fra § 1092. 


10. Chapman vy. Sims, 250 F. 991, 
GEC, CxAr e274 1p 


ll. Greenberg v. California Bitu- 
pens Rock Co., 40 P, 1053, 107 Cal. 


12. Jarratt v. Langston, 138 S.W. 
1003, 99 Ark. 4388; Nysewander v. 
Lowman, 24 N.E. 354, 124 Ind. 584; 
Shove v. Burkholder Lumber Co., 191 
N.W. 397, 154 Minn. 137. 


13. Graham v. Moffett, 78 N.W. 
132, 119 Mich. 303, 75 Am.S.R. 393. 


[a] Reason for refusing lien.—“It 
[recognition of vendor’s lien in this 
situation] enlarges the vendor’s lien 
to include damages for a breach of 
contract as well as the unpaid price 
agreed upon. It introduces an ele- 
ment of uncertainty, by making it 
cover unliquidated claims, which have 
hitherto been excluded. It reyolution- 
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Annuity.‘ <A vendor is not entitled to an implied 
hen where the consideration for the conveyanee is 
a covenant or agreement to support the grantor dur- 
ing life,’ as it is of such a nature that the court 
cannot accurately ascertain and define the amount 
of the charge to be thus imposed on the land;*° 
but there is authority to the contrary.1’ Where the 
consideration for the vendor’s conveyance is the pay- 
ment of an annuity, it has been held in England that 
a lien on the land will exist,'® unless the contract of 
sale or circumstances are such as to preclude the 
lien.19 A grantor may reserve a lien on the land for 
a consideration which is an agreement by the gran- 
tee to maintain the grantor for life or to pay him an 
annuity,?° but the intent to impose the lien or charge 
must definitely appear or be directly inferable from 
the grant when properly construed.*? 


[§ 1093] (¢) Exchange of Land. In a proper case 
a vendor’s lien arises where the sale has taken the 
form of an exchange of land, in the same manner 
as where money in specie is to be paid;?? but, where 
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land is received as full payment of the price, no lien 
arises.2 Where a purchaser of land who gives other 
land or property in payment or exchange fraudu- 
lently makes a false representation as to the quality, 
quantity, or value of such other land or property, 
which forms a material inducement to the sale, the 
vendor has an equitable lien for the difference be- 
tween the value of such other land or property, as 
represented, and the actual value,?* but a len will not 
exist for unliquidated damages sustained by reason 
of false representations.2° Where there is a breach 
of covenant of warranty in a deed, the wronged par- 
ty is entitled to a lien on the land he conveyed for 
damages sustained by reason of such breach,”® but, on 
the ground that the acceptance of the covenant is the 
taking of security which «waives the lien, it has 
been held otherwise in the absence of fraud.?7 The 
wronged party is entitled to a vendor’s lien on the 
land transferred by him where there is a failure of 
title to a portion of the land conveyed to him,?® or 
where an undisclosed encumbrance exists on the 


izes the doctrine of rescission, which 
requires a party to rescind a fraudu- 
lent contract in toto or affirm it as 


made.” Graham vy. Moffett, 78 N.W. 
132, 133, 119 Mich, 303, 75 Am.S.R. 
393. 


14. As creating equitable mortgage 
see Mortgages § 44. 

15. Ala.—Burroughs v. Burroughs, 
50 So. 1025, 164 Ala. 329, 137 Am.S.R. 
59, 28 L.R.A.N.S. 607, 20 Ann.Cas. 926. 


Ark.—Salyers v. Smith, 55 S.W. 936, 
67 Ark. 526. 


Conn.—Meigs v. Dimock, 6 Conn. 
458. 

Ill. Koch v. Roth, 37 N.E. 317, 150 
Tl. 2. 
Minn.—Peters v. Tunell, 45 N.W. 
867, 43 Minn, 473, 19 Am.S.R. 252. 


Miss.—Lowrey v. Lowrey, 71 So. 
309, 111 Miss. 153; Lee v. McMorries, 
eee 278, 107 Miss. 889, L.R.A.1915B 
1069. 


N.H.—Arlin v. Brown, 44 N.H. 102. 


N.Y.—Camp vv. Gifford, 67 Barb. 
434; McKillip v. McKillip, 8 Barb. 552; 
McArthur v. Gordon, 4 N.Y.S. 584, 
51 Hun 511 [rev 26 N.E. 459, motion 
er 26 N.E. 801, and mod and aff 27 
Ne eLO SS ny liaG) ING Nay pod Upiihe y eiiky. Ate 
667]. 

Va.—Brawley v. Catron, 
(35° Va.) 522. 

See Murphy v. Whetstone, 188 P. 
191, 96 Or. 293 (holding that there is 
no vendor’s implied lien in Oregon, 
and, where a conveyance of land is 
made in consideration of future sup- 
port of a third person, no vendor’s 
lien arises); McCandlish v. Keen, 13 
Gratt. (54 Va.) 615 (holding that no 
lien arose because the grantee ex- 
pressly covenanted that his estate 
should pay the annuity). 

16. Peters v. Tunell, 45 N.W. 867, 
43 Minn. 473, 19 Am.S.R. 252; Lowrey 
vy.’ Lowrey, 71 So. 309, 111 Miss.,.153: 
Lee v. McMorries, 66 So. 278, 107 
Miss. 889, L.R.A.1915B 1069. 


{a] For such lien it is necessary 
that there be a promise to pay a cer- 
tain definite amount, or that the par- 
ties agree on a fixed, definite, mone- 
tary substitute, to be effective in 
case the grantee fails to perform his 
covenant. Burroughs v. Burroughs, 
50 So. 1025, 164 Ala. 329, 28 L.R.A.N. 
S) 607, 137 Am.S.R/ 59, 20 Ann.Cas, 
926. 

Necessity for definiteness of pur- 


8 Leigh 


chase price see supra § 1089. 


17. Ind.—Hamilton v. Barricklow, 
96 Ind. 398. 
Ky.—Prichard & Bolt v. Lewis, 5 


Ky.Op. 583. 


Eng.—Richardson v. McCausland, 
Beatty 457. 


cme ene v. Spencer, 23 Man. 


Ont.—Paine v. Chapman, 6 Grant 
Ch. 338. See Mason v. Canada Agri- 
cultural Mut. Assur. Assoc., 18 U.C. 
C.P. 19 [aff 16 U.C.C.P. 493] (holding 
that, where the deed provides for a 
release by the grantors of all their 
claims on the land, no lien for main- 
tenance exists). 


18. Matthew vy. Bowler, 6 Hare 110, 
381 Eng.Ch. 110, 67 Reprint 1102. 


19. Dixon v. Gayfere, 21 Beav. 
118, 52 Reprint 803 [aff 1 De G.&J. 
655, 58 Eng.Ch. 507, 44 Reprint 878]; 
Parrott v. Sweetland, 3 Myl.&K. 655, 
10 Eng.Ch. 655, 40 Reprint 250; Buck- 
land v. Pocknell, 13 Sim. 406, 36 Eng. 
Ch. 406, 60 Reprint 157; Clarke v. 
Royle, 3 Sim. 499, 6 Eng.Ch. 499, 57 
Reprint 1085. 


20. Doescher v. Doescher, 63 N.W. 
736, 61 Minn. 326; Loar v. Poling, 148 


S Ey VEE LOY Wives 280s 164 ALTE, 
1246. 
21. Whipp v. Whipp, 158 S.E. 382, 


110 W.Va. 361; Grant v. Swank, 81 S. 
E. 967, 74 W.Va. 93, L.R.A.1915B 881, 
Ann.Cas.1917C 286. 

fa] Mere recital that grantee 
agreed to support grantor during his 
natural life does not create a lien on 
the land conveyed. Whipp v. Whipp, 
158 S.B. 382, 110 W.Va. 361; Grant 
v. Swank, 81 S.H. 967, 74 W.Va. 93, 
L.R.A.1915B 881, Ann.Cas.1917C 286. 

22. Ala.—Mancill v. Thomas, 114 
So. 228, 216 Ala. 623; Bryant v. Ste- 
phens, 58 Ala. 6386; Burns v. Taylor, 
23° Ala, 255. 

Ga.—Drinkwater vy. 
Ga. 395. 

Ind.—Boyd v. Greer, 123 N.E. 122, 
70 Ind.App. 77. 

Iowa.—McDole vy. Purdy, 
277. 

Minn.—Dawson v. Girard L. Ins., 
UC. |CO:,. 8 INOW Veen aig vena. leds 


Moreman, 61 


23 Iowa 


Miss.—Louisiana Nat. Bank vy. 
Knapp, 61 Miss. 485. 
Mo.—Bennett v. Shipley, 82 Mo. 


448; Pratt v. Clark, 57 Mo. 189; Mc- 


Ternan v. Mason, (App.) 188 S.W. 
923; Johnson v. Burks, 77 S.W. 133, 
103 Mo.App. 221; Florida v. Morri- 
son, 44 Mo.App. 529. / 


Perit Ck Se | v. Webster, 20 Man. 
23. Hunter v. Hunter, 39 S.W.(2d) 


359, 327 Mo. 817. See Ross v. Clark, 
80 N.B. 275, 225 Ill. 326 (stating that 
the taking of land in exchange does 
not seem to differ on principle from 
the taking of other security on other 
property which operates as a waiver 
of a vendor’s lien). 


Waiver by taking other security see 
infra §§ 1167-1180. 

24. Ala.—Mancill v. Thomas, 114 - 
So. 223, 216, Adal 623. 

Ark.—Polack v. Steinke, 139 S.W. 
538, 100 Ark. 28. 

Ind.—Williamson v. Woten, 31 N.E. 
791, 132 Ind. 202; Nysewander v. 
Lowman, 24 N.E. 355, 124 Ind. 584. 


Iowa.—Robbins v. Selby, 121 N.W. 


674, 122 N.W. 954, 144 Iowa 407; Mc- 
Dole v. Purdy, 23 Iowa 277. , 
Mo.—McTernan v. Mason, (App.) 


188 S.W. 923; Florida v. Morrison, 44 
Mo.App. 529. 


N.Y.—Coit v. Fougera, 
ioe Bradley v. Bosley, 


25. Ross v. Clark, 80 N.E. 275, 225 
Dl. 326 [aff 126 Ill.App. 460]; Gra- 
ham vy. Moffett, 78 N.W. 132, 119 Mich. 
303, 75 Am.S.R. 38938; Letcher v. 
peeekes 60 S.W. 256, 24 Tex.Civ.App. 


[a] Misrepresentations as _ to 
amount of rent.—A vendor has no 
lien for damages resulting from mis- 
representations as to the amount of 
rent that can be received from apart- 
ment houses conveyed by the pur- 
chaser in exchange for the vendor’s 
lands. Ross v. Clark, 80 N.B. 275, 225 
Nl. 326 (Laff 126 Ill.App. 460]. 


26. Newburn v. Lucas, 101 NW. 
730, 126 Iowa 85; White v. Street, 2 
SOW. 629)""67 "Tex 7 7iihetchermas 
Sepia 60 S.W. 256, 24 Tex.Civ.App. 


36 Barb. 
1 Barb.Ch, 


27. Hare v. Van Deusen, 32 Barb. 
ae 92; Willard v. Reas, 26 Wis. 


Waiver of lien by taking other se- 
curity see infra §§ 1167-1180. 
28. Johnson v. Burks, 77 S.W. 133, 


103 Mo.App. 221; White v. Street, 2 
S.W. 529, 67 Tex. 177. ayes 


For later cases, developments and changes in the law see Annotations, same title and section number 
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iand,?° or where the party who is bound to discharge 
an encumbrance fails to do so.°° If the property 
of one of the parties is encumbered, a lien may be 
reserved to indemnify against the encumbrance.*! 


[§ 1094] (d) Liability Assumed by Purchaser— 
aa. Right of Vendor to Lien. Where, as part of the 
consideration for the sale, the purchaser assumes the 
payment of an encumbrance on the land, a lien in fa- 
vor of the vendor may arise,*? but, where the time of 
performance and the amount to be paid are indefinite, 
there is no implied lien on the land, for the purpose 
of indemnifying the vendor in case the agreement 
is not performed.** Where, as part of the consider- 
ation, the purchaser assumes payment of a lien on 
the property, and after the conveyance has been made 
it is discovered that the vendor, before the convey- 
ance, had satisfied the lien, but he and the vendor 
had overlooked his having done so, the vendor is 
entitled to a vendor’s lien for the sum expended by 
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him in satisfying such lien.34 It has been held that 
the vendor may enforce a lien when the purchaser 
fails to pay debts due by the vendor, which he has 
agreed to assume as part of the consideration,®® un- 
less the creditor has substituted the vendee as debt- 
or and discharged the vendor from liability. A 
vendor’s lien may be enforced for money necessarily 
expended by the vendor for improvements which, by 
the terms of the sale, the purchaser was to make.?? 


[§ 1095] bb. Right of Third Person to Lien. 
When the consideration for the conveyance of realty 
is a payment by the purchaser of a debt due a third 
person by the vendor, a lien exists on such realty 
for the benefit of such third person,?* and so, where 
the purchase price or the note or other obligation 
evidencing it is, by the direction of the vendor, 
made payable to a third person, a lien attaches for 
the latter’s benefit,?® unless there is a contrary in- 


29. Mancill v. Thomas, 114 So. 223, 
216 Ala. 623; Bishop v. Seal, 87 Mo. 
App. 256; Harvey v. Gallaher, (Tenn. 
Ch.A.) 48 S.W. 298; Neeley v. Lane, 
(Tex.Civ.App.) 193 S.W. 390. 

[a] Thus, where land was sold 
partly for cash and partly for other 
land, and the seller did not know of 
a mortgage on such other land creat- 
ed by the buyer conveying it, and 
such mortgage was foreclosed, ~ the 
seller was entitled not only to a mon- 
ey judgment, but also, unless the 
right of a third party had intervened, 
to a judgment fixing’ a lien on the 
land sold. Smith v. Price, (Tex.Civ. 
App.) 230 S.W. 836. 


[b] Before. title is conveyed.—A 
party to an exchange of land who has 
paid incumbrances on the property 
deeded to him, which should have 
been paid by the other party, may 
have a lien on the land which he has 
agreed to convey but has not yet con- 
veyed. Rainey v. Hines, 28 S.E. 410, 
de NeCa ts 1 Ss 

30. Bishop v. Seal, 87 Mo.App. 256; 
Auburn v. Settle, 3 Thomps.&C. (N. 
Yi) 258. 

[a] Ilustration.—Where plaintiff 
exchanged his farm for defendant’s 
hotel under an agreement whereby 
five hundred dollars was to be paid by 
defendant in procuring a discharge 
of a mortgage on the hotel, and after 
the exchange defendant was unable 
to procure the discharge, plaintiff had 
a vendor’s lien on the farm to the ex- 
tent of the five hundred dollars. Au- 
burn v. Settle, 3 Thomps.&C. (N.Y.) 
258. 

Advancements or payments for 
purchaser’s benefit see infra § 1096. 


Lien for liability assumed by pur- 
chaser see infra §§ 1094, 1095. 


31. Thompson v. Heffner’s Ex’rs, 
11 Bush (Ky.) 353; Turpin v. Fuqua, 
de Kys 262. 

[a] Failure of title—A vendor's 
lien, expressly retained in his deed to 
indemnify him against loss by reason 
of the failure of title to land convey- 
ed to him by his grantee, is valid. 
Jones v. Blankenship, 91 S.E. 389, 79 
W.Va. 541. 


32. Ark.—lLavender v. Buhrman- 
Pharr Hardware Co., 7 S.W.(2d) 755, 
177 Ark. 656; Hemm v. Goodwin, 1 
S.W.(2d) 1004, 175 Ark. 437. 


Colo.—Milhoover v. Walker, 164 P. 
504, 505, 63 Colo. 22 [quot Cyc]. 

Ind.—Strohm y. Good, 14 N.E. 901, 
113 Ind. 93. 


MO Teen v. Crook, 204 S.w. 
392. 


N.Y.—White v. Knapp, 8 Paige 173. 
See also Bach v. Kidansky, 94 N.Y.S. 
752, 106 App.Div. 502 [aff 78 N.E. 
1088, 186 N.Y. 368]. 

Ohio.—BElliott v. Plattor, 1 N.E. 222, 
43 Ohio St. 198. 

Okl.—Stuart v. Westerheide, 289 P. 
721, 144 Okl. 150. 

Tenn.—Knox v. McCain, 13 Lea 197. 

Tex.—Henson y. Reed, 10 S.W. 522, 


71 Tex. 726; Nix v. Albert Pick & Co., 
(Civ.App.) 203 S.W. 1112. 


Outen neney, v. Porter, 12 Grant Ch. 
546. 
" Payment of encumbrances in ex- 
change of land see supra § 1093. 
33. Nash v. Le Clercq, 17 F.Cas. 
No. 10,021. 
bas Pleasants v. Fay, 13 App.D.C. 
1 


35. Koch v. Roth, 37 NB. 317, 150 
Ill. 212; Diamond Flint Glass Co. v. 


Boyd, 66 N.E. 479, 30 Ind.App. 485; 
Sanger Bros. v. Russell, (Tex.Civ. 
App.) 289 S.W. 133; Hable v. Owens, 
(Tex.Civ.App.) 287 S.W. 155. But 
see Chapman v. Beardsley, 31 Conn. 
115 (decided at a time when a ven- 
dor’s lien had neither been recogniz- 
ed nor denied in Connecticut, holding 
that, since the consideration was not 
agreed to be paid in money, no lien 
arose). 2 

36. Thompson 
Miss. 173. 


37. Grove v. Miles, 71 Il. 376. 


38. U.S.—Tysen v. Wabash R. Co., 
15_¥F. 763, 11 Biss. 510 [rev 5 S.Ct. 
1081, 114 U.S. 587, 29 L.Ed. 235]. 


Ala.—Waller v. Janney, 14 So. 876, 
102 Ala. 442; Carver v. Eads, 65 Ala. 
190. 

Ind.—Barrett v. Lewis, 5 N.E. 910, 
106 Ind. 120. 

Ky.—Honore’s Ex’r v. Bakewell, 6 
B.Mon. 67, 43 Am.D. 147; Ponder y. 
Boaz, 67 S.W. 833, 23 Ky.L. 2429. 

La.—Citizens’ Bank v. Succession 
of Cuny, 88 La.Ann. 360; De L’Isle 
v. Moss, 34 La.Ann. 164. 


Mo.—Simily v. Adams, 88 Mo.App. 
22) 


v. Williams, 18 


Tenn.—Trent y. Kyle, 1 Heisk. 663. 


Tex.—Akers v. Hanscom, (Civ. 
App.) 249 S.W. 319; Burton-Lingo 
Co. v. Standard, (Civ.App.) 217 S.W. 
446; Hales v. Peters, (Civ.App.) 162 
S.W. 386; Wingate v. People’s Bldg., 
etc., Assoc., 39 S.W. 999, 15 Tex.Civ. 
App. 416. 

[a] Thus, (1) where plaintiff com- 
pany furnished material for a plant to 
the value of one thousand nine hun- 


dred dollars, and the owner sold the 
plant to defendant, the deed reciting 
it was subject to one thousand nine 
hundred dollars against the plant, the 
one thousand nine hundred dollars be- 
ing part consideration for the convey- 
ance, for payment of the amount of 
any balance due equity implied a lien 
on the plant and land in favor of 
plaintiff, although the deed did not 
expressly reserve one. Burton-Lingo 
Co. v. Standard, (Tex.Civ.App.) 217 S. 
Ww. 446. (2) In an action for the 
breach of a contract to lease a hotel 
and for rental advanced to defend- 
ant’s grantors, it appearing that as 
part of the consideration of the con-- 
veyance to him defendant assumed 
the obligation of his grantors to 
plaintiff, which was the basis of the 
judgment in plaintiff's favor, the 
plaintiff was entitled to subrogation 
to an implied vendor’s lien on the 
property to satisfy her debt. Akers 
Me Hanscom, (Tex.Civ.App.) 249 S.W. 


39. Ala.—McCrory v. Guyton, 45 
So. 658, 154 Ala. 355; Woodall v. Kel- 
ly, 5 So. 164, 85 Ala. 368, 7 Am.S.R. 
57; Wilkinson v. May, 69 Ala. 33; 
Carver v. Eads, 65 Ala. 190; Latham 
v. Staples, 46 Ala. 462. 


Ind.—Pruitt v. Pruitt, 91 Ind. 595; 
Nichols v. Glover, 41 Ind. 24. 


Ky.—Mize v. Barnes, 78 Ky. 506. 


Miss.—Louisiana Nat. Bank 
Knapp, 61 Miss. 485. 


Mo.—Lenox vy. Earls, (App.) 185 S. 
W. 232 [cit Cyc]; Simily v. Adams, 
88 Mo.App. 621. 


Tenn.—Zwingle v. Wilkinson, 28 S. 
W. 1096, 94 Tenn. 246; Hamilton vy. 
Gilbert, 2 Heisk. 680. 


Tex.—Neese v. Riley, 14 S.W. 65, 
77 Tex. 348; Joiner v. Perkins, 59 
Tex. 300; Glaze v. Watson, 55 Tex. 
563; Irvin v. Garner, 50 Tex. 48; 
Wynn v. Flannegan, 25 Tex. 778; Pin- 
chain v. Collard, 13 Tex. 333; Clem- 
ents v. Neal, 1 Tex.Unrep.Cas. 41. 

[a] Rule applied.—(1) Note pay- 
able to wife of vendor. Wilkinson v. 
May, 69 Ala. 38. (2) Note payable to 
creditor of vendor. Zwingle v. Wil- 
kinson, 28 S.W. 1096, 94 Tenn. 246; 
Joiner v. Perkins, 59 Tex. 300; Glaze 
v. Watson, 55. Tex. 563. (3) Note 
payable to third person to whom gift 
of purchase money was made. Ham- 
ilton vy. Gilbert, 2 Heisk. (Tenn.) 680. 


[b] Promise in property settle- 
ment.—Where a father deeded land 
to his two sons in order to divide his 
property between his children before 
his death, and the sons contracted 
to pay his daughters one thousand 
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tention at the time of the transaction;*® but, if no 


indebtedness exists between the third person and the 
vendor, and the vendee fails to perform altogether, 
there is no interest to which a lien of the third party 
may attach.*+ Under a statute which provides that 
“one who sells real property” has a lien, it has been 
held that only the vendor may claim it.*? 


[§ 1096] d. Advancements or Payments by Third 
Persons for Purchaser’s Benefit. A person cannot ac- 
quire a lien on land purchased by another by the 
voluntary and unauthorized payment of the purchase 
price.*? Although there is some authority to the 
contrary,** it is generally held that one whose mon- 
ey is used,*® or who advances money to the vendor 
to pay the purchase price of land, or who pays the 
price thereof at the purchaser’s request, the land 
being conveyed to the purchaser, has no vendor’s 
implied lien on the land,*® unless he holds as secu- 
rity the original purchase-money notes given to the 
vendor,#7 even though the note evidencing the ad- 
vancement recites that the money is the purchase 
money.*® If he contracts for a lien at the time of 
advancing the moncy, he is entitled to a lien,*® and, 
therefore, if a vendor’s lien is reserved in the notes 


dollars each in consideration for the 
conveyance, it was held that _ the 
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vendee had no vendor’s lien for the 
money he had paid); 


[§§ 1095-1098 


given by the vendee to the third person who pays 
the purchase price, the payee will have a len on the 
land.°° 


[§ 1097] e. Conveyance of Title to Third Per- 
sons. A vendor’s lien exists, although the vendor, at 
the instance of the purchaser, conveys the lands to 
a mere volunteer or to a third person with notice 
of the existence of the lien.°t Where land is pur- 
chased by one acting as agent, and the conveyance is 
made to his principal, the vendor is entitled to a 
lien.®°? Where a purchaser who has paid nothing 
on the land, in consideration of a release cf his ob- 
ligation conveys it to third parties, who agree to pay 
the consideration therefor to the vendor, the trans- 
action is the same, in legal effect, as if the convey- 
ance was directly from the vendor to such third 
parties, giving the vendor a vendor’s lien for the 
new consideration.®° 


[§ 1098] 4. Property, Estate, or Interest Subject 
to Lien®¢—a, In General. If the realty is not of 
such a nature or to be used for such a purpose as 
would preclude a lien on it,®® the lien of the vendor 
attaches to that realty which has been sold or con- 


Inc., 135 So. 848, 102 Fla. 446; De 


Fontenot v.| Long v. Marshall, 63 So. 723, 66 Fla. 


daughters were entitled to a vendor’s 
lien on the land. Lenox v. Earls, 
(Mo.App.) 185 S.W. 232. 


40. Colcord v. Seamonds, 6 B.Mon. 
(Ky.) 265. 
41. Francis v. Wells, 2 Colo. 660. 


42. Bray v. Booker, 72 N.W. 933, 
6 N.D. 526. 


43. Jones v. Laird, (Ala.) 42 So. 
26; Truesdell v. Callaway, 6 Mo. 605. 


44. Charter Oak L. Ins. Co. v. Gis- 
borne 15 Be 253, 5 Utah sl9) Par 12S: 
Ct. 27, 142 U.S) 326, 35° Lhd. 102975 
Carey v. Boyle, 11 N.W.:47, 53 Wis. 
574, 

45. 
261. 


46. Ala.—Chapman y. Abrahams, 
61 Ala. 108. 

Ark.—Hardin y. Hooks, 81 S.W. 386, 
72 Ark. 433. 


Ind.—Miller v. Miller, 150 N.E. 378, 
87 Ind.App. 544, 


Ky.—Dudley v. Goddard, 12 S.W. 
8025, 882, Ili Ky. 4805 - Wrient Vv. 
Johnson, 7 S.W. 900, 10 Ky.L. 16. 


Minn.—Soukup v. Wenisch, 204 N. 
W. 35, 163 Minn. 365. 


Miss.—Lunceford v. Hardin, 86 So. 
710, 124 Miss. 48; Skaggs v. Nelson, 
25 Miss. 88. 


Mo.—Pear] vy. Hervey, 70 Mo. 160. 


N.Y.—McKay v. Green, 38 Johns. 
Chi5,6;3 


Ohio.—Stansell v. Roberts, 13 Ohio 
148, 42 Am.D. 193; West Side Lumber 
Co. v. Ballinger, 28 OhioN.P.N.S. 32; 
O’Connor v. Smith, 40 Ohio St. 214 
{rev 8 Ohio Dec. (Reprint) 66, 5 
Cine.L.Bul. 414]. 


Tenn.—Allen v. Newton, (Ch.A.) 48 
S.W. 283; Gray v. Baird, 4 Lea 212. 


Tex.—Ruhl v. Kauffman & Runge, 
65 Tex. 723; International Bldg., etc., 
Assoc. vy. Hardy, 37 S.W..341, 14, Tex, 
Civ.App. 462; Grimes v. Griffith, 33 
S.W. 242, 11 Tex.Civ.App. 496. 

See Burr v. Burr, 41 I11.App. 491 
(holding that, on the particular facts 
involved, where a deed was taken in 
the name of a covendee, the other 


Bowman v. O’Reilly, 31 Miss. 


Soileau, 2 La.Ann. 774 (holding that, 
where the sale was for cash, the per- 
son who loaned the vendee the money 
had no vendor’s privilege for the rea- 
son that the vendor’s privilege aris- 
es only where part of the purchase 
money is unpaid). 
And see Liens § 28. 


[a] In absence of contract for a 
lien, no lien exists. International 
Bldg., etc., Assoc. v. Hardy, 37 S.W. 
341, 14 Tex.Civ.App. 462. 


[b] Recital of lien for borrowed 
money.—No vendor’s lien exists, al- 
though the notes recite a lien, when 
the money borrowed is not purchase 
money. Gray v. Baird, 4 Lea (Tenn.) 
212. ‘ 


Right of subrogation to vendor’s 
lien see Subrogation § 119. 


47. Dudley v. Goddard, 12 S.W. 
302, 382, 11 Ky.L. 480. 


[a] Facts sufficient to show lender 
holding original purchase-money 
notes.—Where the money is advanc- 
ed by the one, and the purchase-mon- 
ey notes taken up by him, and pay- 
ments made and credited on them 
from time to time by the debtor, it is, 
nothing else appearing, sufficient to 
show that, as between the creditor 
and debtor, the latter is holding the 
notes aS an indemnity, and that the 
money was not advanced solely on 
the personal responsibility ‘of the 
debtor. Dudley v. Goddard, 12 S.W. 
3802, 382, 11 Ky.L. 480. 


48. Lunceford v. Hardin, 86 So. 
710, 124 Miss. 48; Allen v. Newton, 
(Tenn.Ch.A.) 48 S.W. 283. 


49. Dwenger v. Branigan, 95 Ind. 
221; Powell’s Adm’r v. Minor, 11 Ky. 
L. 286; Cole v. Lovenskiold, 12 a. 
Ann. 16; Hicks v. Morris, 57 Tex. 658. 


50. Johnson v. Townsend, 14 S.W. 
233, 77 Tex. 639; Law v. Lubbock 
Nat. Bank, (Tex.Civ.App.) 21 S.W. 
(2d) 92; Roberts v. Prather, (Tex. 
Civ.App.) 158 S.W. 789, 


51. Ala.—Daniel v. Daniel, 108 So. 
42, 214 Ala. 406. 


Fla.—Brownlow v. W. T. Harrison, 


410. 


Ill.—Beal v. Harrington, 4 N.E. 664, 
DG PEL 3. 2 


Ind.—Strohm v. Good, 14 N.E. 901, 
113 Ind. 93; Humphrey v. Thorn, 63 
Ind. 296; Leeka v. Muncie Savings & 
Loan Co., 124 N.E. 762, 71 Ind.App. 
318; Simmons v. Meyers, 112 N.E. 
31, 61 Ind.App. 403. 


Ky.—Taylor v. Alloway’s Heirs, 3 
Litt. 216, 


Miss.—Campbell v. Henry, 45 Miss. 
ae Upshaw v. Hargrove, 14 Miss. 


. 


[a] Thus, where a husband pur- 
chases land and executes his own 
note for the purchase price, which 
note remains unpaid, and causes the 
land to be conveyed to his wife, who 
pays no consideration therefor, the 
vendor may establish a lien against 
the land, the wife being a mere volun- 
teer. Leeka v. Muncie Savings & 
peas Co., 124 N.E. 762, 71 Ind.App. 


52. Crampton y. Prince, 3 So. 519, 
83 Ala. 246, 3 Am.S.R. 718; Matthews 
v. Delta Southern R. Co., 48 So. 475, 
90 Miss. 429; Jones v. Wolfe, (Tenn. 
Ch.A.). 42 S.W. 216. 


53. Scott v. Edgar, 63 N.E. 452, 
159 Ind. 38. 


54. Cross references: 


Land sold to married woman see Hus- 
band and Wife §§ 356, 612. 


Minerals and mineral rights 
Mines and Minerals § 576. 


Property sold to railroad see Rail- 
roads § 608. 


55. Bliss v.. Linden Cemetery 
Ass’n, 107 A. 594, 90 N.J.Hq. 404 [aff 
109 A. 500, 91 N.J.Eq. 329]. 


[a] hand sold for use as ceme- 
tery.— Where the vendor conveyed 
lands to cemetery associations, he 
dedicated them to public use for the 
burial of the dead, and was not en- 
titled to a lien on the land devoted 
to that purpose. Bliss v. Linden 
Cemetery Ass’n, 107 A. 594, 90 N.J.Eq. 
404 [Laff 109 A. 500, 91 N.J.Eq. 329]. 


see 


For later cases, developments and changes in the iaw see Annotations, same title and section number. 
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veyed,°*® and only to that realty,>7 to the extent of 
the vendor’s estate or interest,°% and, if the vendor 
has no legal or equitable interest, he cannot assert 
a lien®® until such interest is acquired.*® A vendor’s 


56. U.S.—Portland Chemical, ete., 
Co. v. Blodgett, 152 F. Evan rq (CHOLINE 
77 [cert den 28 S.Ct. 254, 207 U.S. 586, 
52 L.Ed. 352]; Western Industrial Co. 
v. Dodge, 101 F. 910, 42 C.C.A. 80. 


ee are, v. Jacobson, 2 Cal. 


Ga.—Mims v. Lockett, 23 Ga. 237, 
68 Am.D. 521. 


Iil.—Wollenberger v. Hoover, 179 
N.E. 42, 346 Ill. 511. 


Ky.—Wilson v. Ewing, 79 Ky. 549, 3 
Ky.L. 362; Ryan v. Doyle, 79 Ky. 363, 
2 Ky.L. 354; Collins v. Richart, 14 
Bush 621; Gallion’s Adm’r v. Mober- 
ly, 9 Ky.L. 149. 


ren v. Bennett, 16 Miss. 


N.J.—Bliss v. Linden Cemetery 
Ass’n, 107 A. 594, 90 N.J.Eq. 404 [aff 
109 A. 500, 91 N.J.Eq. 329). 


Or.—Wood v. Davin, 257 P. 690, 122 
Or. 74. 


Tex.—Texas Land, etc., Co. v. Wat- 
kins, 34 S.W. 996, 12 Tex.Civ.App. 603. 


[a]. Thus (1) where the vendor 
owned five lots, four of which were 
Subject to trust deed, and he sold the 
fifth lot and three others on consid- 
eration that the vendee discharge the 
trust deeds on all of them, and the 
mortgagee without his consent re- 
leased one lot and then sought fore- 
closure, the vendor was entitled as 
against the vendee to a vendor’s lien 
on the two unencumbered lots, until 
the mortgage lien was discharged. 
Nix v. Albert Pick & Co., (Tex.Civ. 
App.) 203 S.W. 1112. (2) Where pur- 
chase money due the vendor was un- 
paid, and plaintiff purchased a life es- 
tate in the land from the vendee, the 
lien of the vendor did not attach to 
the life estate since plaintiff was not 
the vendor’s debtor, but it attached 
to the land oonveyed to the vendee 
without reference to the life estate. 
ae v. McCullers, 12 S.E. 994, 108 


[b] Property purchased by trus- 
tees of common school district for a 
Schoolhouse is, like any other prop- 
erty, subject to a lien for the unpaid 
purchase price. Common-School Dist. 
Pigelsay- Wheeler, 56 S.W. 413, 21 Ky. 

by ab eee 


[c] Interest of vendee after ven- 
dor’s waiver of his default.—Where a 
vendor had waived a forfeiture for 
the vendee’s default, the vendee’s in- 
terest was a proper subject of sale 
and was sufficient to sustain a ven- 
dor’s lien to enforce payment of the 
purchase price thereof. Baldwin vy. 
Siddons, 90 N.E. 1055, 92 N.H. 349, 
46 Ind.App. 313. 


{d] Interest in partnership land. 
—Where one conveys his interest in 
partnership lands to his partner he 
is, in the event of his partner’s death 
before payment, and in the absence 
of fraud, entitled to a vendor’s lien 
for the purchase price, provided there 
are no creditors of the estate of his 
partner. Reese v. Kinkead, 1 P. 667, 
18 Nev. 126. 


[e] When land is purchased joint- 
ly by several persons, the lien attach- 
es to the entire tract, notwithstand- 
ing the purchasers with the consent 
of the vendor divided the land among 


themselves. Wood vy. Sullens, 44 Ala. 
686. 
[f] Distinct sales.—Where adjoin- 


ing tracts of land are sold on the 
Same day, but the sales are distinct, 
the lien for the price of each tract is 
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confined to that tract alone. Dawson 
v. Mitchel, 4 B.Mon. (Ky.) 412. 


57. Rogers Development Co. v. 
Southern California Real Estate Inv. 
Con liber. 934, 159) Caluge5. shel. Ry 
A.N.S. 543; Fostoria Gold Mining Co. 
v. Hazard, 99 P. 758, 44 Colo. 495. 


[a] Contract to purchase separate 
tracts from different owners.— Where 
two pieces of land, one owned by 
both vendors who joined in a deed 
therefor, the other by one of them 
who executed a deed therefor, were 
sold to the purchaser, neither the rel- 
ative values of the lands nor the 
part of the price to be paid for each, 
nor whether the sale was by an en- 
tire contraet or by separate contracts, 
appearing, a vendor’s lien cannot be 
enforced. Fostoria Gold Mining Co. 
v. Hazard, 99 P. 758, 44 Colo. 495. 


[bj] Where payment for portion of 
premises is deferred pending litiga- 
tion involving the title to such por- 
tion, the deferred payment will not 
be a lien on the other portion of the 
property. Dorsey’s Adm’r v. Swann, 
43 S.W. 692, 19 Ky.L. 1387. 


58. U.S.—Coos Bay Wagon Co. v. 
Crocker, 4 F. 577, 6 Sawy. 574. 


Ala.—Hood v. Christopher, 108 So. 
519, 214 Ala. 603. 


Colo.—Fostoria Gold Mining Co. v. 
Hazard, 99 P. 758, 44 Colo. 495. 


Ind.—Baldwin v. Siddons, 90 N.E. 
1055, 92 N.E. 349, 46 Ind. App. 313. 


Iowa.—Pray & ‘Thomas v. Donald, 
193 N.W. 7, 195 Iowa 745; Tinsley y. 
Tinsley, 2 N.W. 528, 52 Iowa 14. 

Ky.—Ford v.. Ford’s Ex’r, 26 S.W. 
(2d) 551, 233 Ky. 673; Shuck v. 
Shuck, 7 Ky.L.- 373. 


La.—Citizens’ Bank v. Succession 
of Cuny, 38 La.Ann. 360. 


Or.—Wood v. Davin, 257 P. 690, 122 
Or. 74. 


Tex.—Bergman y. Blackwell, (Civ. 
App.) 23 S.W. 243. 


[a] Interest in remainder. Where 
the interest in remainder is sold to 
the holder of the life estate, the lien 
attaches only to the remainder and 
can be enforced enly after the termi- 
nation of the life estate. McCurdy v. 
Middleton, 2 So. 721, 82 Ala. 131. 


[b] Conveyance of life estate.— 
The lien of a vendor conveying a life 
estate in realty extends only to the 
life estate. Ford v. Ford’s Ex’r, 26 
S-WaCod)) bo!) 233) Ky. 673: 

[c] Sale by co6wners.—(1) Where 
the several owners of different min- 
ing claims join in a contract for the 
sale of all the claims for a sum in so- 
lido, payable to them jointly, they 
jointly have a vendor’s lien on all the 
property conveyed, for the unpaid 
purchase money. Brisco v. Minah 
Consol. Min. Co., 82 F. 952. (2) 
Where a codwner sells his interest in 
a building, his vendor’s lien is limited 
to his interest in the building. Wol- 
lenberger v. Hoover, 179 N.E. 42, 
346 Ill. 511. (3) Where tenants in 
common of land sell their several 
Shares at a stipulated price for each 
Share, separate notes being given to 
each tenant for the purchase money 
of his share, each tenant can Subject 
his share of the land only to his ven- 
dor’s lien, although the tenants all 
joined in the execution of one title 


bond. White y. Blakemore, 8 Lea 
(Tenn.) 49. 

59. Thompson vy. Williams, 18 
Miss. 173; Hardinger v. Ziegler, 8 


Ohio Dec. (Reprint) 214, 7 Cine.L.Bul. 
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lien extends to the whole and every part of the land 
conveyed,°? if there is no stipulation otherwise in the 
contract or deed of conveyance,*? and, even though 
part of the land described in the deed is included by 


326; Everest v. Gault Lumber Co., 
159. P. 910, 60 Okl. 171. See Oglesby 
v. Bingham, 18 So. 852, 69 Miss. 795 
(holding that, where the widow and 
children of an intestate agree that she 
shall take a child’s part, instead of a 
dower, and join in conveying the land, 
her heirs may enforce a vendor’s lien 
on the land, since she did not convey 
a dower interest which terminated at 
her death, but, together with the chil- 
dren, conveyed a fee). 


{a] MIllustrations.—(1) One who, 
having a bond for title, assigns his 
interest in such bond without having 
paid the purchase money has no lien 
on the land for the payment of the 
purchase money by his assignee. 
Thompson y. Williams, 18 Miss. 173. 
(2) A married woman who, shortly 
before her husband’s death, conveys 
realty cannot assert a vendor's lien 
thereon after her husband’s death and 
before her dower is assigned, since 
she has no estate in the property to 
which a lien could attach. Hardinger 
v. Ziegler, 8 Ohio Dec. (Reprint) 214, 
7 Cine.L.Bul. 326. (3) One having a 
parol agreement with the owner for 
conveyance of land if he erects a 
building thereon has, before he erects 
such building, no such title as will, 
on his entering into a contract for 
sale of the land, support a vendor’s 
lien. Everest vy. Gault Lumber Coy 
159 P. 910, 60 Okl. 171. 


60. Everest v. Gault Lumber Co., 
supra. 


[a] Title acquired after contract 
of sale.—A person who contracts to 
convey land to which he has no title, 
legal or equitable, may, when he pro- 
cures a deed from the owner of the 
land to his purchaser, maintain a bill 
to enforce his vendor’s lien for the 
unpaid purchase money. Rutland vy. 
Brister, 53 Miss. 683. 


61. Mims v. Lockett, 23 Ga. 237, 68 
Am.D. 521; Newby v. Harbison, (Tex. 
Civ.App.) 185 S.W. 642; Smith’ v. 
Owen, 107 S.W. 929, 49 Tex.Civ.App. 
51; Feuchtenberger vy. Williamson, 
Carroll & Saunders, 120 S.E. 257, 137 
Va. 578. 


62. Smith y. Turner, 58 S.W.(2d) 
258, 248 Ky. 116; Broom v. Herring, 
101 S.W. 1028, 45 Tex.Civ.App. 653; 
Patterson v. Grottoes Co., 25 S.E. 602, 
93 Va. 578; Acadian Coal & Lumber 
Co. v. Brooks Run Lumber Co., 107 S. 
E. 422, 88 W.Va. 595; Craig v. Gau- 
ley Coal Land Co., 80 S.H. 945, 73 W. 
Va. 624. 


[a] Rule applied.—(1) Where a 
deed retains a lien “on the property 
hereby conveyed,” all the property 
conveyed is subject to the lien. Pat- 
ton v. Hoge, 22 Gratt. (63 Va.) 443. 
(2) Where two parcels of land, one 
of which was subject to vendor’s lien 
notes, were conveyed to a single gran- 
tee, and the habendum clause of the 
deed recited that it was agreed that 
the vendor’s lien should be retained 
until all the notes were paid, it was 
held that the lien was spread over 
both parcels. Lanham y. West, (Tex. 
Civ.App.) 209 S.W. 258. (3) Provision 
in a reservation in a deed covering 
Sawmill property for a lien on timber 
cut and manufactured, to secure pur- 
chase money, while on the premises, 
was held to extend to and bind lum- 
ber at the mill and on the lumber 
yards of the vendee, situated on the 
vendor’s land, but not on the partic- 
ular tract on which the timber stood. 
Acadian Coal & Lumber Co. y. Brooks 
Run Lumber Co., 107 S.E. 422, 88 Ww. 
Va. 595. (4) A vendor’s lien reserved 
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mistake, neither the vendee nor those claiming un- 
der him can deny that the lien covers all the land 
described, until the deed is reformed.®? 
who has taken in payment a note which is a lien 
upon another tract of land may, upon nonpayment, 


enforce his lien on both tracts.®+ 


[§ 1099] b. Equitable Estate or Interest. 
vendor of an equitable estate or interest in realty 
has a lien for unpaid purchase money®® whenever 
under the circumstances the vendor of a legal estate 
or interest therein would have a lien.°® 


[§ 1100] ¢. Undivided Interest. 


may attach to an undivided interest when such is con- 
veyed,*? but, after partition, the vendor can no long- 
er assert the lien on the undivided interest,®® and 
his lien follows the portion allotted to his pur- 


chaser.®® 


[§ 1101] d. Land Exchanged for Original Tract. 


in a deed evidencing a sale of land by 
the acre was held limited to the notes 
given for deferred payments and not 
to secure payment of compensation to 
which the vendor was entitled for the 
excess of land. Craig v. Gauley Coal 
Land Co., 80 S.E. 945, 73 W.Va. 624. 

[b] Deed and notes considered to- 
gether.—Where notes executed as a 
part of the purchase price of land 
seem to reserve a lien on the entire 
tract conveyed, but the deed made at 
the same time, and which must be 
considered together with the notes, 
provided that the vendor’s lien ap- 
plied only to a part of the land, no 
lien exists on the part not included 
by the deed. Broom v. Herring, 101 
S.W. 1023, 45 Tex.Civ.App. 653. 


63. Cleveland State Bank v. Gard- 
ner, (Tex.Commn.App.) 286 S.W. 173 
[rev (Civ.App.) 274 S.W. 220]. 


64 Denny v. Steakly, 2 Heisk. 


(Tenn.) 156. 
65. U.S.—Loomis v. . Davenport, 
ete., R. Co., 17 F. 301, 3 McCrary 489. 


fee eo v. Robertson, 62 Ala. 
523. 

Ark.—Holman vy. Patterson’s Heirs, 
29 Ark. 357. 

Cal.—Rogers Development, Co. v. 
Southern California Real Estate Inv. 
Co., 115 PR. 934, 159 Cal, 735, 35 LRA. 
N.S. 543; Rhodes v. Bush, 8 P.(2d) 
542, 121 Cal.App. 137. 


Fla.—Johns v. Seeley, 114 So. 452, 
94 Fla. 851. 

Ind.—Smith v. Mills, 43 N.E. 564, 
44 N.E. 362, 145 Ind. 334; Barrett v. 
Lewis, 5 N.E. 910, 106 Ind. 120; Johns 
v. Sewell, 33 Ind. 1. 


Kan.—Curtis v. Buckley, 
449, 

Ky.—Anderson’s Adm’r y. Wells, 6 
B.Mon. 540; Royal v. Miller, 3 Dana 
55: Ligon v. Alexander, 7 J.J.Marsh. 
288; Wiseman’s Heirs v. Reid, 7 J.J. 
Marsh. 249. 

Md.—Iglehart v. Armiger, 1 Bland 
619. 

Mich.—Lavin v. Lynch, 168 N.W. 
1024, 208 Mich. 148; Ortman v..Plum- 
mer, 17 N.W. 703, 52 Mich. 76. 


Miss.—Anderson vy. Spencer, 51 
Miss. 869; Russell v. Watt, 41 Miss. 
602, 93 Am.D. 270. 

Mo.—Bledsoe v. Games, 30 Mo. 448. 

N.Y.—Warren v. Fenn & Fenn, 28 
{garb. 333; Charles v. Scheibel, 218 
NUY.S. 546, 128 Misc. 275. [aff 222 N. 
Y.S. 784, 221 App.Div. 816]. 


14 Kan. 
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A vendor 


[§§ 1098-1108 


A vendor’s lien cannot be asserted against other 
lands obtained by the purchaser jn exchange for 
those sold by the vendor,*® but, where a vendor who 
retains title later exchanges the land for another 
tract and has the second tract conveyed to the ven- 


dee in lieu of the first, he has a lien on the second 


The | traet.”* 


to the proceeds 


A vendor’s len 


Easement. 


[§ 1102] e. Personalty. The vendor’s implied hen 
does not attach to personalty,’? but 1t may attach 


of a fire insurance policy on the 


property conveyed, at least where the policy is made 
payable to the vendor,’® and, although partnership 
realty is converted into personalty for all purposes, 
the lien may attach."* 


[§ 1103] f. Leasehold Interest; Copyhold Estate; 
The vendor of a leasehold estate may 


have a lien thereon for the purchase price unpaid ;** 


aA se cite ae v. Kinney, 11 Ohio St. 


Tex.—Burchard v. Record, 17 S.W. 
241; Briscoe v. Bronaugh, 1 Tex. 326, 
46 Am.D. 108; Cage v. Perry, (Civ. 
App.) 38 S.W. 543. 

Va.—Dingus v. Minneapolis Imp. 
Cos 37°S:H353, 98 .Via. a3. 

W.Va.—Board vy. Wilson, 
778, 34 W.Va. 609. 

Ont.—Sanderson vy. 
Grant Ch. 119. 


See Thompson v. Dawson, 3 Head 
(Tenn.) 384 (recognizing rule). 

[a] Thus, where parents in con- 
veying land to a son impressed it 
with a trust in favor of a daughter, 
and she conveyed her interest to the 
son in consideration of notes, she 
could enforce a vendor’s lien on non- 
payment of the notes. Zaner v. 
Thrower, 84 So. 820, 203 Ala. 650. 

[b] Lien expressly reserved on eq- 
uitable interest is as valid as to the 
estate or interest in the land convey- 
ed as the implied vendor’s lien for 
purchase money would have been be- 
fore its abolition by statute. Dingus 
v. Minneapolis Imp. Co., 37 S.E. 353, 
DSi (ove 


Necessity for name of record fo 
implied lien see supra § 1084. : 


66. Fla.—Johns v. Seeley, 114 So. 
452, 94 Fla. 851. 

Ky.—Stewart v. 
Marsh. 178. 

N.Y.—Charles v. Scheibel, 218 N.Y. 
S. 545, 128 Misc. 275 [aff 222 N.Y.S. 
784, 221 App.Div. 816]. 


PN Earnie ci) v. Hale, 22 Gratt. (63 Va.) 


W.Va.—Board v. 
778, 34 W.Va. 609; 
Heirs, 26 W.Va. 607. 


67. Bergman y. Blackwell, 
Civ.App.) 23 S.W. 243. 


68. Hall v. Morris Southwick & Co., 
13 Bush (Ky.) 322, 

69. Hall v. Morris, Southwick & 
Co., supra; Bergman v. Blackwell, 
(Tex.Civ.App.) 23 S.W. 2438. 


70. Bishop v. Snell, 37 Ala. 90; 
Stephens v. Spradlin, 43 S.W. 447, 19 
Ky.L. 1361. But see Child, Pratt & 
Co. vy. Burton, 6 Bush (Ky.) 617 (hold- 
ing that, where the vendee took the 
vendor’s title bond for a conveyance 
of a tract of land and afterward 
exchanged the land for a tavern house 
and lot, the tavern property would be 
subject to the same burdens as the 
land exchanged for it and hence sub- 


12 «S.E. 


Burdett, 16 


Frttoniy 3) 7 I.J. 


IVVALISON sc neo) Ska 
Poe v. Paxton’s 


(Tex. 


but there is other authority holding that a vendor’s 


ject to the lien of the vendor). 

71. Steele’s Adm’rs v. Gay, 58 S.W. 
586, 59 S.W. 512, 22 Ky.L. 689, 836. 

72. U.S.—Wabash, etc., R. Co. v. 
Ham, 5-S.Ct.°1081, 114 U.S: 58%, 29, L. 
Ed. 235. 

Ala.—Harivey v. Gaines, 61 So. 883, 
181 Ala. 288; Suddeth v. Knight, 14 
eos 475; Stringfellow v. Ivie, 73 Ala. 


‘cn tauen en v. Barelli, 20 La.Ann. 
Md.—Pratt v. Vanwyck’s Ex’rs, 6 
Gill & J. 495. 


Mich.—Midland County Sav. Bank 
v. T. C. Prouty Co., 128 N.W. 549, 158 
Mich. 656, 183 Am.S.R. 401. 

N.C.—Befarrah v. Spell, 
321, 178 N.C. 231 [cit Cye]. 

[a] Rule applied.—(1) The ven- 
dor has no privilege or lien on the 
furniture left in the house, when it is 
abandoned or left by his vendee, and 
he sues for the rescission of the sale. 
Derepas v. Shallus, 15 La. 371. (2) 
Material from demolished buildings 
used in the erection of new buildings 
is not subject to a lien or privilege 
of the vendor. Jamison v. Barelli, 20 
La.Ann. 432. 


[b] Proceeds of land.—Where a 
testator directs land to be sold and 
the proceeds divided among his chil- 
dren, and the land is sold by the chil- 
dren, they are not entitled to a lien 
for the purchase money, the proceeds 
being personalty. Sharp v. Kerns, 2 
Gratt. (43 Va.) 348. 


[c] Personal property moved on 
premises.—The vendor, in the absence 
of agreement, acquires no lien on per- 
sonal property which the purchaser 
on taking possession moves on the 
premises. Midland County Sav. Bank 
v...l.~G. -Prouty, -‘Co:3 1 2S5N. Weeocsos 
158 Mich. 656, 133 Am.S.R. 401. 


Sale of personalty and realty for 
gross sum see supra § 1090. 

73. White v. Taylor, 52 S.W. 820, 
107 Ky. 20, 21 Ky.L. 602. 


74 Wilson v. Daniels, 9 Grant Ch. 
(Ont.) 491. 


Conversion of partnership realty 
see Partnership § 200. 


75. %Ind.T.—Shrimsher y. Newton, 
64 S.W. 534, 3 Ind.T. 555. 


Miss.—Richardson vy. Bowman, 
Miss. 782. 


N.Y.—Turkes v. Reis, 14 Abb.N.Cas. 


100 S.E. 
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26 


eae cn tae v. Tighe, 10 Heisk. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1103-1108} 


lien does not attach to a leasehold interest.7® A ven- 
dor’s lien may attach to a copyhold estate?? and to 
an easement.78 


[§ 1104] g. Permanent Improvements and Fix- 
tures. Where permanent improvements are placed 
on real estate subject to a vendor’s lien, they are sub- 
ject to such lien,’® there being nothing to indicate 
that it was the intention of the parties that such im- 
provements should be treated as personalty;8° and 
machinery and the like may be so permanently at- 
tached to the premises as to become subject to a 
vendor’s lien.8+ A vendor may foreclose a lien on 
a house after it has been removed from the premises 
if he does not consent to its severance from the Lote 
or, if he consents only on the understanding that a 
contract protecting his interests would be executed, 
even though the vendee does not execute such con- 
tract.®8 


[§ 1105] h. Timber. Growing timber is subject 
to the lien of the vendor,®* but, where the land it- 
self is ample security, the vendor has no lien on 
ties manufactured by the purchaser from timber 
cut from the land,’® nor on cordwood cut by the 
purchaser,*® although it has been held that, where 
title to the land has been retained, the vendor has 
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ises hable to the purchase money past due.’? 


[§ 1106] i. Crops; Rents and Profits. A vendor’s 
implied lien does not attach to crops after they have 
been gathered;** but it does attach to growing 
crops;°® and a len on crops may be expressly re- 
served,*° even though the crops are yet to be grown.?! 
Where a lien on a portion of the crops to be selected 
by the vendor is reserved, no lien attaches to any 
specific portion until selection is made.®? The lien 
does not attach to rents and profits.®3 


[§ 1107] j. Preémption Rights; Squatter’s Rights. 
If a preémption right in public lands is a real inter- 
est under the preémption statute, a lien in favor of 
the vendor may attach if it has been reserved,‘ or, 
it has been held, it may be implied thereon.®® A lien 
cannot arise on a sale of a mere unenforceable claim 
to squatter’s rights.°® 


[§ 1108] 5. Amount of Lien**7—a, In General. 
Although the vendor may have a lien on the land for 
the entire purchase money,®® unless there is an ex- 
press reservation of the amount, in which ease it 
extends only to that part of the price for which the 
hen is expressly reserved,®® a vendor’s lien extends 
only to so much of the purchase price as is actually 


aright to hold the cut timber remaining on the prem- 


W.Va.—Cole v. Smith, 24 W.Va. 287. 


Eng.—In re Stucley, [1906] 1 Ch. 
67; Davies v. Thomas, [1900] 2 Ch. 
ae Shepheard v. Beetham, 6 Ch.D. 


[a] Lease for ninety-nine years, 
renewable forever, so far partakes of 
the nature of realty that a vendor’s 
lien may attach. Bratt v. Bratt, 21 
Md. 578. 


76. In re Pitts’ Estate, (Cal.App.) 
17 P.(2d) 198; Cade v. Brownlee, 15 
Ind. 369, 77 Am.D. 95. 


77. Winter v. Anson, 3 Russ. 488, 
3 Eng.Ch. 488, 38 Reprint 658. 

78. Howe v. Harding, 13 S.W. 41, 
46, Tex. 17,.18 Am.S.R. 17; Big Sandy 
Lumber Co. v. Kuteman, (Tex.Civ. 
App.)- 41,,S.W. 172. 

79. Bouvet’s Succession,. 25 La. 
Ann. 431; Watson v. Markham & 
Reese, 77 S.W. 660, 33 Tex.Civ.App. 
476; Curlee v. Texas Home F. Ins. 
OR 73 S.W. 831, 986, 31 Tex.Civ.App. 
471. 


80. Watson v. Markham & Reese, 
77 S.W. 660, 33 Tex.Civ.App. 476. 


81. Reyman v. Henderson Nat. 
Bank, 34 S.W. 697, 98 Ky. 748, 17 Ky. 
L. 1291. And see Fixtures § 119. 

[a] Electric lighting system, the 
poles, wires, transformers, and other 
apparatus, is an immovable, and as 
such is subject to a vendor’s lien for 
the purchase money of an electric 
light plant. Lower St. Lawrence 
Power Co. v. Landry, [1926] Can.S.C. 
655, [1926] 4 Dom.L.R. 402. 

Personal property as subject to lien 
see supra § 1102. 

Right of purchaser without title to 
fixtures see Fixtures § 36. 

82. Hunnicutt v. Lee, (Tex.Commn. 
App.) 38 S.W.(2d) 572 [aff (Civ.App.) 
23 S.W.(2d) 479]. 

83. Jines v. Dodson, (Tex.Civ. App.) 
279 S.W. 557. 

8&4. Sikes v. Page, 15 S.W. 248, 12 
Ky.L. 780; Davis v. Butler, 91 So. 279, 
709, 128 Miss. 847; Big Sandy Lumber 
Co. v. Kuteman, (Tex.Civ.App.) 41 S. 
W. 172; Laidlaw vy. Vaughan-Rhys, 


unpaid.+ 


44 Can.S.C 458, 21 Ann.Cas. 948. 


[a] Right to cut timber to pay 
purchase money does not sever the 
title of the timber from that of the 
land and a lien reserved on the land 
would attach to the uncut timber. 
Se Vv. Page,-16S.W.7 248; 12) Key. Li: 


[b] Lien reserved on land.—Tim- 
ber growing on land at time of sale 
is a part of the realty, and a ven- 
dor’s lien, reserved in the deed to se- 
cure the balance of purchase money, 
is on the growing timber as well as 
the land. Davis v. Butler, 91 So. 279, 
709, 128 Miss. 847. 


85. Phillips v. Schall, 21 Mo.App. 


38 

86. Smith v. Bell, 11 Grant Ch. 
(Ont.) 519. 

87. Spies v. Butts, 53 S.E. 897, 59 


W.Va. 385. 


88. Wooten vy. Bellinger, 17 Fla. 
289; Killebrew v. Hines, 10 S.E. 159, 
251, 104 N.C. 182, 17 Am.S.R. 672. 


[a] As security for value of use 
occupation.—A vendor under an ex- 
ecutory contract for sale of land, wha 
has never been in possession thereof, 
on forfeiture of the contract for de- 
fault of the purchaser, has no lien on 
the crop raised and severed by the 
purchaser in possession as security 
for the value of the use occupation, 
where no such lien is reserved by the 
contract. Golden Valley Land & Cat- 
tle Co. v. Johnstone, 128 N.W. 691, 
21 N.D. 101, Ann.Cas.1913B 681. 


89. Johnston & Seats v. Smith’s 
Adm’r, 70 Ala. 108; Killebrew v. Hines, 
10 S.E. 159, 251, 104 N.C. 182, 17 Am. 
SHIR GPs 


90. Martin v. Schichtl, 31 S.W. 458, 
60 Ark. 595; Williams v. Cunningham, 
12 S.W. 1072, 52 Ark. 439; Maynard 
v. Cocke, 15 So. 788, 71 Miss. 493; 
Turney v. Gillett, 44 A. 95, 71 Vt. 187; 
Darling v. Robbins, 15 A. 177, 6Q Vt. 
347; Standard Trust Co. v. Karst, 7 
Sask.L. 290. 


[a] Lien held not reserved.—Moen 
v. Lillestal, 65 N.W. 694, 5 N.D. 327. 


91. Stinson v. Sneed, (Tex.Civ. 


*By LORENTZ B. KNOUFF (§§ 1108-1156). 


Where a lien is expressly reserved to the 


App.) 163 S.W. 989. 
het Prentice v. Nutter, 25 Minn. 

4, 

93. Wooten v. Bellinger, 17 Fla. 
289; Evans’ Adm’r v. Clinton Bank, 
50 S.W.(2d) 568, 244 Ky. 270; Wil- 
son v. Ewing, 79 Ky. 549, 3 Ky.L. 362; 
Collins v. Richart, 14 Bush (Ky.) 621; 
Leavell v. Poore, 11 Ky.L. 485; Gal- 
lion’s Adm’r v. Moberly, 9 Ky.L. 149; 
Little & Telford v. Brown, 2 Leigh (29 
Va.) 353. 

94. Johnson vy. Townsend, 14 S.W. 
233, 77 Tex. 639; Rose v. Taylor, 43 
Pe 285, 44 S.W. 326, 17 Tex.Civ. App. 

95. Pierson v. David, 1 Iowa 23. 


96. Horn v. Sanford, (Sask.) [1929] 
3 Dom.L.R. 130. 


97. Amount of decree in suit to 
foreclose lien see infra § 1290. 


98. Gray v. Grimm, 163 S.W. 762, 
157 Ky. 603. 

99. Thomas v. Tenny, 7 Ky.L. 44; 
Shotwell v. McCardell, 47 S.W. 39, 19 
Tex.Civ.App. 174; Morgan v. Farm- 
ington Coal & Coke Co., 124 S.E. 591, 
97 W.Va. 83; Acadian Coal & Lumber 
Co. v. Brooks Run Lumber Co., 107 S. 
E. 422, 88 W.Va. 595; Craig v. Gauley 
Coal Land Co., 80 S.E. 945, 73 W.Va.! 
624. See Lowry v. Smith, 97 Ind. 466 
(recognizing rule). Compare Cardin 
v. Evans’ Ex’r, 5 Ky.L. 693. 


[a] Effect of mistake in record as 
to amount of lien expressly reserved. 
—Where, due to mistake in recording 
the deed, it was recited in the record 
that the purchaser agreed to pay, as 
a part of the purchase money, a mort- 
gage debt of two hundred dollars, in- 
stead of the true amount of five hun- 
dred dollars; which was recited in the 
deed, the vendor can enforce his lien 
against a subsequent purchaser of the 
land in good faith and for value only 
to the extent of the sum expressed in 
ies record. Lowry v. Smith, 97 Ind. 

6. 


Effect on vendor’s lien of recital of 
payment in deed or contract see in- 
fra §§ 11838, 1192. 


1. Colo.—Fostoria Gold Mining Co. 
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vendor, it may be enforced for the amount stated 
in the deed or other instrument reserving the len,? 
and that amount need not be the actual amount of 
the purchase price.? A lien expressly reserved in 
the deed of conveyance cannot be extended beyond 
its terms even though they do not include all the 
indebtedness which they should have covered.t A 
vendor’s lien may be enforeed for a part only of the 
purchase money.® Where the purchase-money debt 
is evidenced by notes, the amount thereof fixes the 
amount of recovery under the vendor’s hen, unless 
the instrument creating the lien provides otherwise.® 
Where one note is taken in payment for several par- 
cels of land sold separately, in which it is recited 
that it is a “lien and mortgage” on the lands, there 
is merely a lien on each tract for the purchase price 
of such tract and not for the amount of the note.‘ 
The assignor of a bond for title to land has no more 
extensive lien for the purchase money than a ven- 
dor who conveys by absolute deed. Where the pur- 
chaser contracted to pay for land received by the 
conveyance of other land, which land he failed to 
convey, the vendor has a hen for the agreed value 
of the land, and not merely for damages for the fail- 
ure to convey it.® 


[§ 1109] b. Interest.1° Interest on the purchase 
v. Hazard, 99 P. 758, 44 Colo. 495. 


Fla.—-Israel v. Bean, 121 So. 806,| 97 Fla. 636. 
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Fla.—Israel v. Bean, 


aes 


‘ 


[§§ 1108-1111 


price, as well as the price itself, is covered by the 
vendor’s lien,!1 independently of agreement.1? And’ 
where a purchaser, subsequent to his purchase, agrees 
to pay a greater rate of interest than that originally 
contracted for, the ineréased interest may be en- 
forced as a lien on the land;'* but such an agreement 
does not give the vendor a lien for the additional 
interest as against one holding an inferior lien.'* 
Where the vendor, on delivery of the deed, accepted 
a cash payment in excess of the amount originally 
agreed on, the new agreemens for such payment con- 
stituting a novation, the vendor has no lien under 
the terms of the original contract for interest on 
the excess of the amount received over the amount 
agreed on.!®° A note given for interest on a vendor’s 
lien note, not itself secured by a lien, has been held 
not to constitute a debt against the property con- 
veyed.1® 

[§ 1110] c. Taxes. A vendor having a lien for 
unpaid price may pay the taxes, when allowed by 
the purchaser in possession to become delinquent, and 
recover them as part of the lien debt.*7 

[§ 1111] d. Attorney’s Fees.‘ Where attorney’s 
fees form part of the consideration of the sale of 
land,'® or, when included in a purchase-money note, 
are held to be a part of the principal debt,?° they 


19. Thomas vy. Morrison, (Civ. 
App.) 46 S.W. 46 [mod on other 


124 So. 806, 


97 Fla. 636. 

Ky.—Arnett v. Howard, 161 S.W. 
531, 156 Ky. 458. But see Ledford v. 
Smith, 6 Bush 129 (where a vendor’s 
lien was held to exist for the amount 
of two purchase-money notes, al- 
though a small amount had been paid 
on one of them, a lien having been 
reserved in the conveyance until all 
purchase money and interest had been 
paid). 

Neb.—Hammond v. Patterson, 123 
N.W. 304, 85 Neb. 362. 

Tex.—Rutherford v. Gaines, 126 S. 
W. 261, 103 Tex. 263 [mod (Civ.App.) 
118 S.W. 866]; Thomas v. Ash, (Civ. 
App.) 199 S.W. 670. 


Va.—Redford v. 
(39 Va.) 332. 

Wash.—Taylor v. Interstate Invest- 
ment Co., 135 P. 240, 75 Wash. 490. 


2. Pastland Lodge, No. 467, A. F. 
& A. M. v. Stubblefield, (Tex.Civ.App.) 
13 S.W.(2d) 123; Kalteyer v. Mitchell, 
(Civ.App.) 110 S.W. 462 [aff 117 S.W. 
792, 102 Tex. 390, 132 Am.S.R. 889]. 


83. Eastland Lodge, No. 467, A. F. 
& A. M. v. Stubblefieladi (Tex.Civ.App.) 
13 S.W.(2d) 123; Kalteyer v. Mitchell, 
(Civ.App.) 110 S.W. 462 [aff 117 S.W. 
792, 102 Tex. 390, 1832 Am.S.R. 889]. 


4 Acadian Coal & Lumber Co. v. 
Brooks Run Lumber Co., 107 S.E. 422, 
88 W.Va. 595; Craig v. Gauley Coal 
Land Co., 80 S.E. 945, 73 W.Va. 624. 

5. Himes v. Langley, 85 Ind. 77. 

6 Morgan v. Farmington Coal & 
Coke’ Co!, 124 S.E. 591, 97 W.Va. 83. 

7 Cundiff v. Corley, (Tex.Civ. 
App.) 27 S.W. 167. 

8. Anderson’s Adm’r v. Wells, 6 B. 
Mon. (Ky.) 540. 

9. Snider v. Webster, 
West.L.R. 397. 

10. Provision for interest in decree 
in suit to foreclose see infra § 1290. 


lia, U.S —Bedfordayvuw Burton, 10S; 
@tW98) (1106 Wis) 338427 ase. 


_ 


Gibson, 12° Leigh 


(Man.) 16 


Ind.—Lowry v. Smith, 97 Ind. 466. 


Ky.—Malone’s Committee v. Lebus, 
96 S.W. 519, 29 Ky.L. 800; Tinsley v. 
Fielder’s Adm’r, 2 Ky.Op. 229. See 
Royal v. Miller, 3 Dana 55 (recogniz- 
ing rule). 

La.—Richardson’s 
La.Ann. 616. 


Tex.—Delta County v. Blackburn, 
93° Sew. 419 100> Tex oil [rey CCive 
App.) 90 S.W. 902]; Green v. John- 
son, (Civ.App.) 44 S.W. 6 

See Cleggett v. Kittle, 6 W.Va. 452 
(recognizing rule). 

[a] Interest above ordinary legal 


Succession, 10 


rate may be enforced as a lien when! 


Bedford v. 
U.S: 338, 27 


expressly stipulated for. 
Burton; -LoS:Ct) 98) 7106 
L.Ed. 112. 

12, NRichardson’s Succession, 10 La. 
Ann. 616 


13. Harle v. Porter, 2 Ky.L. 319. 
14. Allen v. Farmers’ Bank of Ky., 


11 Ky.Op. 725. See Ballard v. Wil- 
liams, 95 N.C. 126 (recognizing rule). 


‘15. Crimmins v. Carlyle Realty 
Co., 117 N.Y.S. 434, 132 App.Div. 664 
[aff 89 N.E. 1098, 196 N.Y. 532 mem]. 


16. Kohn vy. Zaludek, (Tex.Civ. 
App.) 38 S.W.(2d) 110. 


17. Brown v. Brown, 27 S.W. 652, 
124 Mo. 79. 


[a] In California Const. art 13 § 5, 
providing that “every contract here- 
after made, by which a debtor is ob- 
ligated to pay any tax or assessment 
on money loaned, or on any mortgage, 
deed of trust, or other lien, shall, as 
to any interest specified therein, and 
as to such tax or assessment, be null 
and void,’ does not apply to a ven- 
dor’s equitable lien. Vance Redwood 
Lumber Co. v. Durphy, 97 P. 702, 8 
Cal.App. 664. 

18. Allowance in suit to foreclose 
lien see infra § 1310. 

Lien for attorney’s fees as against 
subsequent purchaser of land see in- 
fra § 1149. 


grounds 48 S.W. 500, 92 Tex. 329]; 
Se eee v. Moore, (Tex.Civ.App.) 25 S. 
. 148. 


20. Guarantee Trust & Banking 
Co. v. American Nat. Bank, 84 S.E. 
222, 15 Ga.App. 778; Clark v. Carl- 
ton, 4 Lea (Tenn.) 452; Rutherford v. 
Gaines, 126 S.W. 261, 103 Tex. 263 
[mod (Civ.App.) 118 S.W. 866]; Neese 
Vv. Ride ys. 455 Saw «65; 377 Rex, CSaeh 
Weeks v. Goldstein, (Tex.Civ.App.) 
288 S.W. 540; Green v. Johnson, (Tex. 
Civ.App.) 44 S.W. 6; Tinsley v. Moore, 
(Tex.Civ.App.) 25 S.W. 148. 

[a] Rule applied.—(1) “A _ note 
given for the purchase money of land 
may include a stipulation for the 
payment of attorney’s fees in the 
event the principal and interest of 
the note are not paid at its maturity; 
and in the event of such default, if 
the holder of the note complies with 
the statutory requirement as to the 
giving of notice ten days before the 
filing of the suit, and, by reason of 
nonpayment of the note, liability for 
the attorney’s fees results, the attor- 
ney’s fees become a part of the in- 
debtedness, and the obligation of the © 
deed given to secure the original debt 
extends to and includes the attorney’s 
fees as a part of the debt as a whole. 
Consequently, one who is entitled to 
a special lien for purchase money up- 
on described real estate is also enti- 
tled to a lien for the amount of any 
attorney’s fees to which the debtor 
may be legally subject.’”’ Guarantee 
Trust & Banking Co. v. American 
Nat. Bank, 84 S.E. 222, 225, 15 Ga.App. 
778. (2) Although a stipulation in a 
purchase-money note for a recovery 
of ten per cent attorney’s fees, in 
case it should be placed in the hands 
of an attorney or sued on for collec- 
tion, is held in legal effect only a 
provision to indemnify the holder for 
reasonable attorney’s fees actually in- 
curred, such stipulation warrants a 
recovery and foreclosure of ten per 
cent for such attorney’s fees, if such 
amount is shown to be reasonable, 
although the agreement of the holder 
with the attorney was to pay such 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1111-1114] 


are secured by the reservation of a vendor’s lien for 
the purchase money; but the vendor has no hen 
for attorney’s fees where they are included only in a 
renewal note made after the property sold has become 
the homestead of the purchaser,?? or where the pro- 
vision in the note for attorney’s fees is held to be 
but a contract for indemnity, and the payment of 
such contracted indemnity is not secured by the 
lien reserved.?2, Where a vendor’s lien for the pur- 
chase money is provided by statute,?? it has been held 
that the vendor has no lien for attorney’s fees, where 
no provision for such lien is made by the statute.°* 
A vendor who retains title to realty to secure the 
purchase price, which is to be paid in installments, 
and who is then to convey and furnish the purchaser 
an abstract of clear title, may, without tendering 
the deed and abstract, sue to foreclose the purchas- 
er’s interest and to sell the realty when all unpaid 
installments are due, but is not entitled to have an 
attorney’s fee payable under purchase-money notes 
in the suit included in the sum for which the realty 
is to be sold.25 Where attorney’s fees constitute no 
part of the purchase price of the land sold, the ven- 
dor has no lien on the land for such fees.?® 


[§ 1112] e. Court Costs.?7 The vendor’s lien will 
include court eosts incident to the enforcement of 


fee only if the attorney should collect 
the same out of the land. Rutherford 
v. Gaines, 126 S.W. 261, 103 Tex. 263 
[mod (Civ.App.) 118 S.W. 866]. 


34. 


21. Bullard v. Mayne, (Tex.Civ.| chenhold v. 
App.) 49 S.W. 522. 193 S.W. 457. 

22. Israel v. Bean, 121 So. 806, 97 35. Roush vy. 
Fla. 636. 39 W.Va. 638. 

23. See statutory provisions. 

24. Farnsworth v. Pepper, 148 P. 


36. 
221; 
2 Dom.L.R. 272. 

37. 


48, 27 Idaho 154. Avent v. 


25. Walsh v. Coghlan, 190 P. 252, 
33 Idaho 115. 

26. Sharp v. Fields, 5 Lea (Tenn.) 
326. 
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Effect on lien of payment to as- 
signee of notes see infra § 1194. 
Wilcox v. First Nat. Bank of 
Austin, 55 S.W. 317, 93 Tex. 322; Ar- 
Branch, 


Miller, 


_ Recognition of equitable implied 
lien in vendor see supra § 1074. 
McCorkle, 
Brandon y. Dale, (Sask.) [1930] 


Sparks vy, Summers, 
App.) 289 S.W. 714 
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the lien.?8 


[§ 1113] 6. Duration of Lien. A vendor’s lien, 
having once attached, can only be defeated by the 
voluntary act of the holder thereof, unless the rights 
of innocent purchasers without notice intervene,”® 
and it continues in full foree until waived,®° re- 
leased,*! barred by the statute of limitations,** or is 
discharged by payment of the lien debt.** A len 
created by express reservation exists as long as the 
debt exists which it secures unless it be discharged 


by some valid agreement between the parties,*+ and 


a. lien will remain in the vendor as long as title is 
retained.*® A lien for the unpaid purchase money 
will be presumed to exist and continue unless there 
is a clear intention on the part of the vendor to the 
contrary.** A vendor’s lien for unpaid purchase 
money may be foreclosed as long as the debt is en- 
forceable through judicial proceedings.**? The lien 
will follow the debt in whatever form it may be ey- 
idenced, and where the purchase-money note has 
been merged into a judgment, the len still exists.** 


[§ 1114] 7. Assignment of Lien®*—a. In General. 
—(1) Reserved Lien.*® It is the general rule that, 
where a vendor’s lien is expressly reserved in the 
deed‘! or in the purchase-money notes,*? it is as- 
signable and passes by transfer or assignment of 


1113, 217 Mo. 571. 


Tenn.—Nashville Trust. Co: v. 
Smythe, 29 S.W. 903, 94 Tenn. 513, 45 
Am.S.R. 748, 27 L.R.A. 668; Wood v. 
Neely, 7 Baxt. 586; Chitwood v. Trim- 
ble, 2 Baxt. 78; Thompson v. Pyland, 
3 Head 537; Eskridge v. McClure, 2 
Yerg. 84. See Tharpe v. Dunlap, 4 
Heisk. 674 (recognizing rule). 


Tex.—McCamly v. Waterhouse, 16 
S.W. 19, 80 Tex. 340; Hamblen v. 
Folts, 7 S.W. 834, 70 Tex. 132; Leaver- 
ton v. Davis, (Commn.App.) 46 S.W. 
(2d) 295 [aff (Civ.App.) 41 S.W.(2d) 
683]; . O. Wooten Grocer Co. v. 
Lubbock State Bank, (Commn.App.) 


(Tex.Civ.App.) 


20 S.E. 6638, 


45 Miss. 


(Tex.Civ. 


27. Costs in suit to foreclose lien 
see infra § 1311. 


28. Israel v. Bean, 121 So. 806, 97 
Fla. 636. 
29. Yetter v. Fitts, 14 N.E. 707, 


113 Ind. 34. ; 

Rights and liabilities of subsequent 
purchasers in general see infra §8§ 
1136-1156. : 

30. Hays v. Horine, 12 Iowa 61, 79 
Am.D. 518; Joiner v. Perkins, 59 Tex. 
300; Jordan v. Buena Vista Co., 28 
S.E. 321, 95 Va. :285. 

Waiver of lien in general see in- 


fra §§ 1157-1189. 

31. Hamilton v. Wright, 87 S.W. 
1098, 27 Ky.L. 1144; Jordan v. Buena 
Vista Co., 28 S.H. 321, 95 Va. 285. 

Release of lien in general see infra 
§§ 1196-1201. 

32. Hamilton v. Wright, 
1093, 27 Ky.L. 1144; Avent v. 
Corkle, 45 Miss. 221. 

Limitations as to enforcement of 
vendor’s lien see Limitations of Ac- 
tions § 59. 

Laches as defense to suit to fore- 
close lien see infra § 1228. 

33. Conner v. Banks, 18 Ala. 42, 
52 Am.D. 209; Jarratt v. Langston, 
138 S.W. 1003, 99 Ark. 438; Johnson 
¥, Scott; 34 Mo: 129; Joiner v. Per- 
kins, 59 Tex. 300; Archenhold v. 
Branch, (Tex.Civ.App.) 193 S.W. 457. 


Discharge of lien by payment of lien 
debt in general see infra § 1194. 


[66 C. J.—78] 


Sasa 
Mc- 


38. Ater v. Knight, (Tex.Civ.App.) 
218 S.W. 648. 

39. Cross references: 

Subrogation of surety to vendor’s lien 
see Subrogation § 66. 

Right of subrogation to vendor’s lien 
of third person advancing means to 
discharge, or discharging, debt for 
purchase money of land see Subro- 
gation § 119. 

40. Nature of vendor’s reserved 
lien see supra §§ 1076-1079. 

41. U.S.—Ober v. Gallagher, 93 U. 
S. 199, 23 L.Ed. 829. 

Ala.—Hall vy. Mobile, ete. R. Co., 
58 Ala. 10. 

Ark.—Hebert v. Fellheimer, 171 S. 
W. 144, 115 Ark. 366. 

Cal.—Dingley v. Bank of Ventura, 
57 Cal. 467. 

Ill—Gordon v. Johnson, 57 N.E. 
790, 186 Ill. 18 [rev 79 Tll.App. 423]; 
Markoe v. Andras, 67 Ill. 34; Carpen- 
ter v. Mitchell, 54 Ill. 126; Blaisdell 
v. Smith, 3 Ill.App. 150. 

Ind.—Beard v. Payne, 115 N.E. 782, 
64 Ind.App. 324. 

Ky.—Summers v. Kilgus, 14 Bush 
449; Forwood v. Dehoney, 5 Bush 174; 
Johnson v. Gwathmey, 4 Litt. 317, 14 
Am.D. 135; Malone’s Committee v. 
Lebus, 96 S.W. 519, 29 Ky.L. 800. 


Miss.—Moore v. Lackey, 53 Miss. 
85; Kausler v. Ford, 47 Miss. 289; 
Stratton v. Gold, 40 Miss. 778. 


Mo.—Powell v. Powell, 117 S.W. 


215 S.W. 835 [rev (Civ.App.) 179 S.W. 
1141]; Bowers v. Bryant-Link Co., 
(Civ:App.)— 6 “SIW. (2a) 738 | late 
(Cemmn.App.) 15 S.W.(2d) 598]; Ken- 
dall v. Johnson, (Civ.App.) 258 S.W. 
1093; R. B. Godley Lumber Co. v. 
Slaughter, (Civ.App.) 171 S.W. 779; 
Raley v. D. Sullivan & Co., (Civ.App.) 
159 S.W. 99 [rev on other grounds 
(Commn.App.) 207 S.W. 906]; David- 
son v. McKinley, (Civ.App.) 152 S.W. 
1142; Broun v. Busch, 128 S.W. 1156, 
61 Tex.Civ.App. 66; Hubbell v. Texas 
Southern Ry. Co., 126 S.W. 313, 59 
Tex.Civ.App. 185; Hatton v. Bodan 
Lumber Co., 123 S.W. 163, 57 Tex.Civ. 


App. 478; Crain v. National L. Ins. 
Co., 120 S.W. 1098, 56 Tex.Civ.App. 
406; Atteberry v. Burnett, 114 S.W. 


159, 52 Tex.Civ.App. 617; Jatkson v. 
Ivory, (Civ.App.) 30 S.W. 716; El- 
mendorf v. Beirne, 23 S.W. 315, 4 Tex. 
Civ.App. 188. See Humphreys-Mexia 
Co. v. Gammon, 254 S.W. 296, 113 Tex. 
247, 29 A.L.R. 607 [mod (Civ.App.) 244 
S.W. 162] (recognizing rule). 


Va.—First State Bank of Boones 
Path v. Kincaid, 144 S.E. 453, 151 Va. 
101; Gordon v. Rixey, 76 Va. 694. 


W.Va.—Morgan v. Farmington Coal 
& Coke Co., 124 S.H. 591, 97 W.Va. 838; 
Briggs v. Enslow, 29 S.H. 1008, 44 W. 
Va. 499; James v. Burbridge, 10 S.E. 
396, 33 W.Va. 272. 

42. Ky.—Duncan v. Louisville, 13 
Bush 378, 26 Am.R. 201. 

Miss.—Hobson v. Edwards, 57 Miss. 
128; Briggs, Lacoste & Co. v. Plant- 
ers’ Bank, Freem. 574. 
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the debt for the purchase price,*® or of the note or 
other instrument evidencing the debt.*+ 
jurisdictions it is provided by statute that, when a 
lien is reserved in, or appears on, the face of the 
deed, it shall pass to the assignee of the note or 
obligation given for the purchase money.*? 
also been provided by statute that under specified 
circumstances a vendor’s lien which has not been 
expressly reserved may not be enforced.*® 
transfer of a note given for the purchase money of 


Tenn.—Osborne v. Royer, 1 Lea 
217; Simmons v. Edens, 1 Tenn.Civ. 
App. 56. 


Tex.—Murray v. Able, 19 Tex. 213, 
70 Am.D. 330; Kendall v. Johnson, 
(Civ.App.) 258 S.W. 1093; Reynolds 
v. Gregg, (Civ.App.) 258 S.W. 1088; 
Davidson v. McKinley, (Civ.App.) 152 
S.W. 1142; Broun vy. Busch, 128 S.W. 
1156, 61 Tex.Civ.App. 66; Hubbell v. 
Texas Southern Ry. Co., 126 S.W. 313, 
59 Tex.Civ.App. 185; Hatton v. Bodan 
Lumber Co., 123 S.W. 163, 57 Tex.Civ. 
App. 478; Mays v. Sanders, (Civ.App.) 
36 S.W. 108 [mod on other grounds 
37-S.W. 595, 90 Tex s.132]. 


W.Va.—Wildman v. Marchand, 163 
S.E. 420,.111 W.Va. 689. 


43. Powell v. Powell, 
PS me 1 Mo mebile 


44, U.S.—Ober v. Gallagher, 93 U. 
ILO ao) Wa. wi 829¢ 

Ala.—Hall v. Mobile, etce., 
58 Ala. 10. 

Ark.—Hebert v. Fellheimer, 171 S. 
W. 144, 115 Ark. 366. 

Cal.—Dingley v. Bank of Ventura, 
Dime als 467, : 

11l.—Gordon vy. Johnson, 57 N.E. 790, 
186 Ill. 18 [rev 79 Ill.App. 423]; Mar- 
koe v. Andras, 67 Ill. 34; Carpenter v. 
Mitchell, 54 Ill 126; Blaisdell v. 
Smith, 3 1ll.App. 150. 


Ind.—Beard v. Payne, 115 N.E. 782, 
64 Ind.App. 324. 

Ky.—Summers v. Kilgus, 14 Bush 
449: Duncan y. Louisville, 13 Bush 378, 
26 Am.R. 201; Forwood v. Dehoney, 
5 Bush 174; Johnson v. Gwathmey, 4 
Litt. 317, 14 Am.D. 135; Malone’s Com- 
mittee v. Lebus, 96 S.W. 519, 29 Ky. 
L. 800. 

Miss.—Hobson v. Edwards, 57 Miss. 
128; Moore v. Lackey, 53 Miss. 85; 
Kausler v. Ford, 47 Miss. 289; Strat- 
ton v. Gold, 40 Miss. 778; Briggs, La- 
coste & Co. v. Planters’ Bank, Freem. 
574. 

Tenn.—Nashville Trust Co. v. 
Smythe, 29 S.W. 903, 94 Tenn. 5138, 45 
Am.S.R. 748, 27 L.R.A. 663; Osborne 
v. Royer, 1 Lea 217; Wood v. Neely, 
7 Baxt. 586; Chitwood v. Trimble, 2 
Baxt. 78; Thompson v. Pyland, 3 Head 
(Tenn.) 537; Eskridge v. McClure, 2 
Yerg. 84; Simmons v. Hdens, 1 Tenn. 


Ab Gel SEAN 


ne Cox 


Civ.App.* 56. See Tharpe v. Dunlap, 
4 Heisk. 674 (recognizing rule). See 
also Young v. Atkins, 51 Tenn. 529 


(where a writing assigning a note re- 
cited the fact that the note was a lien 
on the land). 

Tex.—McCamly v. Waterhouse, 16 
S.W. 19, 80 Tex. 340; Hamblen v. 
Folts, 7 S.W. 834, 70 Tex. 132; Mur- 
ray v., Able, 19 Tex. 213, 70. Am.D, 
330; Leaverton v. Davis, (Comman. 
App.) 46 S.W.(2d) 295 [aff (Civ.App.) 
41 S.W.(2d) 683]; H. O. Wooten Gro- 
cer Co. v. Lubbock State Bank, 
(Commn.App.) 215 S.W. 835 [rev (Civ. 
App), 179) 'S.W.” 114113" Bowers. v: 
Bryant-Link Co., (Civ.App.) 6 S.W. 
(2d) 788 [aff (Commn.App.) 15 S.W. 
(2d) 598]; Kendall v. Johnson, (Civ. 
App.) 258 .S-wW. 1093; 
Gregg, (Civ.App.) 258 S.W. 1088; 


Reynolds v. 
Age, 
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It has 


The 


B. Godley Lumber Co. v. Slaughter, 
(Civ.App.) 171 S.W. 779; Raley v. D. 
Sullivan & Co., (Civ.App.) 159 S.W. 
99 [rev on other grounds (Commn. 
App.) 207 S.W. 906]; Davidson y. Mc- 
Kinley, (Civ.App.) 152 S.W.. 1142; 
Broun v. Busch, 128 S.W. 1156, 61 Tex. 
Civ.App. 66; Hubbell v. Texas South- 
ern Ry. Co.;°126 S.W. 313, 59° Tex.Civ. 
App. 185; Hatton vy. Bodan Lumber 
Co., 123 S.W. 163, 57 Tex.Civ.App. 478; 
Crain v. National L. Ins. Co., 120 S. 
W. 1098, 56 Tex.Civ.App. 406; Atte- 
berry v. Burnett, 114 S.W. 159, 52 Tex. 
Civ.App. 617; Mays v. Sanders, (Civ. 
App.) 36 S.W. 108 [mod on other 
grounds 37 S.W. 595, 90 Tex. 132]; 
Jackson v. Ivory, (Civ.App.) 30 S.W. 
716; Elmendorf v. Beirne, 23 S.W. 
315, 4 Tex.Civ.App. 188. See Biedsoe 
v. Fitts, 105 S.W. 1142, 47 Tex.Civ.App. 
578 (recognizing rule). 

Va.—First State Bank of Boones 
Path vy. Kincaid, 144 S.H. 453, 151 Va. 
101; Gordon v. Rixey, 76 Va. 694. 


W.Va.—Wildman vy. Marchand, 163 
S.BE. 420, 111 W.Va. 689; Morgan v. 
Farmington Coal & Coke Co., 124 S.E. 
591, 97 W.Va. 83; Briggs v. Enslow, 
29 S.E. 1008, 44 W.Va. 499; James v. 
Burbridge, 10 S.E. 396, 33 W.Va. 272. 


[a] In Georgia, under Civ. Code 
(1895) § 5432, the assignee or holder 
of a note given for the purchase mon- 
ey of land may, in appropriate pro- 
ceedings, subject the land to his debt. 
ane v. Anderson, 47 S.E. 205, 119 Ga. 


[b] Reason for rule.—Since a lien 
for the purchase money of land ex- 
pressly reserved to the vendor is not 
a _vendor’s lien but is in the nature 
of a mortgage (see supra § 1076), and 
Since a mortgage is assignable (see 
Mortgages §§ 653-739), the lien is 
transferred with the assignment of 
the debt or of the note or other instru- 
ment evidencing the debt. Dingley v. 
Bank of Ventura, 57 Cal. 467. 


[c] Nature of assignee’s rights.— 
Where a purchaser assumed his sub- 
purchaser’s default, paying a pur- 
chase-money note and taking an as- 
signment from the holder of the in- 
debtedness and the lien securing it, 
his rights did not depend altogether 
on equitable subrogation, but on a di- 
rect assignment of the debt and lien 
from the holder of the note. Leaver- 
ton v. Davis, (Tex.Commn.App.) 46 
S.W.(2d) 295 [aff (Civ.App.) 41 S.W. 
(2d) 683]. 


[d] Conveyance of legal title in 
Texas.—A vendor of land who retain- 
ed a vendor's lien thereon owns supe- 
rior title to the land; and while he 
cannot convey the equitable title own- 
ed by the purchaser, he may convey 
his legal title. Raley v. D. Sullivan 
Co., (Civ.App.) 159 S.W. 99 [rev on 
Cea grounds (Commn.App.) 207 S.W. 


Mode and validity of assignment 
see infra §§ 1117-1123. 

Rights of assignee of reserved lien 
under Texas rule see infra § 1125. 


Texas rule on superior legal title in 
vendor after lien expressly reserved 


[§ 1115] (2) Implied Lien.*® 
absolute conveyance of the land without the express 
reservation of a lien, there is a conflict of authori- 
ties as to the assignability of the vendor’s implied 
lien,*® 1t being held in some jurisdictions that the 
implied lien of the vendor is assignable,*° but in oth- 


[§§ 1114-1115 


land will not transfer the vendor’s lien where the 
assignor of the note is not the owner of the note 


Where there is an 


see supra §§ 1078, 1079. 


45. See statutory provisions; 
cases infra this note. 


[a] In Arkansas (1) under a statute 
of 1873 (Crawford & M. Dig. § 476), 
providing that “The lien or equity 
held or possessed by the vendor of 
real estate, when the same is express- 
ed upon or appears from the face of 
the deed or conveyance, shall inure 
to the benefit of the assignee of the 
note or obligation given for the pur- 
chase money of such real estate, and 
may be enforced by such assignee,” 
the cases have held a lien expressly 
reserved to be assignable with the 
debt or the purchase-money notes 
(Fullerton v. Storthz, 33 S.W.(2d) 
714, 182 Ark. 751; Graves v. First 
Nat. Bank of Bentonville, 189 S.W. 
664, 126 Ark. 177; Driver v. Lacer, 
186 S.W. 824, 124 Ark, 150; Smith v. 
Butler, 80. S.W.. 580) (2) Ark, @3b0n 
Pullen v. Ward, 28 S.W. 1084, 60 Ark. 
90; Talieferro’s Ex’r vy. Barnett, 37 
Ark. 511; Campbell v. Rankin, 28 
Ark. 401) (2) even though the note 
for the purchase money is assigned 
“without recourse” (Hankins v. Mer- 
chants’ & Planters’ Bank, 255 S.W. 
916, 161 Ark. 221). (3) It has also 
been held under such Statute that, 
where a deed recites that notes have 
been taken for the purchase price of 
the land conveyed, an assignment of 
the notes transfers a lien on the land, 
it not being essential that the lien be 
expressly reserved, but only that it 
shall “appear from the face of the 
deed.” Beard v. Bank of Osceola, 190 
S.W. 849, 126 Ark. 420; Stephens v. 
Anthony, 87 Ark. 571; Talieferro’s 
Ex’r v. Barnett, 37 Ark. 511. (4) Cas- 
es in the jurisdiction decided before 
the enactment of the above statute 
took the position that the lien of the 
vendor was not assignable, although 
expressly reserved on the face of the 
deed, where no provision was made in 
the deed as to the assignability of the 
lien. Jones v.. Doss; (27 Arka; bise 
Sheppard y. Thomas, 26 Ark. 617. 


46. See statutory provisions; and 
case infra this note. 


[a] In Iowa, under a statute pro- 
viding that no vendor's lien shall be 
enforced after a conveyance by the 
vendee unless such lien is reserved by 
conveyance, mortgage, or other in- 
strument duly acknowledged and re- 
corded, or unless such conveyance by 
the vendee is made after suit by the 
vendor, his executor, or assigns to 
enforce such lien, it has been held 
that the assignee of a purchase-mon- 
ey note will acquire no vendor’s lien 
where a lien was not reserved in writ- 
ing before such assignment. McMil- 
len v. Rose, 6 N.W. 728, 54 Iowa 522. 

47. Anderson y. Brown, (Tex.Civ. 
App.) 278 S.W. 885. 

48, Basis and nature of vendor’s 
implied lien see supra §§ 1073, 1075. 

49. See Durette v. Briggs, 47 Mo. 
356; Pinchain v. Collard, 13 Tex. 333 
(both so saying). 

50. U.S.—Cordova v. Hood, 17 
eel 1, 21 L.Ed. 587 (applying Texas 
rule). 


and 
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er jurisdictions such implied lien is 


Ala.—Wilkinson v. May, 69 Ala. 
33; Buford v. McCormick, 57 Ala. 428; 
Simpson v. McAllister, 56 Ala. 228; 
Moore v. Worthy, 56 Ala. 163; High- 
tower v. Rigsby, 56 Ala. 126; Bulger 
v. Holly, 47 Ala. 453; Campbell v. 
Roach, 45 Ala. 667; Mahone vy. Had- 
dock, 44 Ala. 92; Magruder v. Camp- 
bell, 40 Ala. 611; Wells v. Morrow, 38 
Ala. 125; Griffin v. Camack, 36 Ala. 
695, 76 Am.D. 344; Griggsby v. Hair, 
25 Ala. 327; Prince vy. Bates, 19 Ala. 
105; Kelly v. Payne, 18 Ala. 371; 
White v. Stover, 10 Ala. 441; Roper 
v. McCook, 7 Ala. 318. 


Ind.—Smith v. Mills, 43 N.E. 564, 
44 N.E. 362, 145 Ind. 334; Upland 
Land Co. v. Ginn, 43 N.E. 4438, 144 Ind. 
434, 55 Am.S.R. 181; Felton v. Smith, 
84 Ind. 485; Johns v. Sewell, 33 Ind. 
1, 3; Perry v. Roberts, 30 Ind. 244, 95 
Am.D. 689; Kern v. Hazlerigg, 11 Ind. 
443, 71 Am.D. 360; Fisher v. John- 
son, 5 Ind. 492; Brumfield v. Palmer, 
7 Blackf. 227; Pierce v. Gates, 7 
Blackf. 162; Lagow v. Badollet, 1 
Blackf. 416, 12 Am.D. 258; Simmons 
v. Meyers, 112 N.E. 31, 61 Ind.App. 
403; Diamond Flint Glass Co. v. Boyd, 
66 N.E. 479, 30 Ind.App. 485; Mulky 
SA Pee 68 N.E. 689, 31 Ind.App. 


Iowa.—lIowa Falls State Bank v. 
Brown, 119 N.W. 81, 142 Iowa 190, 134 


Am.S.R.-412; Bills v. Mason, 42 Iowa 
329; Rakestraw v. Hamilton, 14 lowa 
147. But see Dickinson v. Chase, 


Morr. 492 (memorandum opinion ap- 
parently to the contrary). 


Ky.—Wilder v. Smith, 12 B.Mon. 
94; Muir v. Cross, 10 B.Mon. 277; 
Honore’s Ex’r v. Bakewell, 6 B.Mon. 
67, 48 Am.D. 147; Morrison v. Glass, 
5 B.Mon. 240; Thomas vy. Wyatt, 5 B. 


Mon. 132; Broadwell v. King, 3 B. 
Mon. 449; Hdwards vy. Bohannon, 2 
Dana 98; Eubank v. Poston, 5 T.B. 


Mon. 285; Guy v. Butler, 6 Bush 508; 
Gaskill v. Huffaker, 49 S-W. 770, 20 
Ky.L. 1555; Adams v. Feeder, 41 S. 
Wino lol, Kyla bss UReinent shiv. 
Reinert, 39 S.W. 44, 19 Ky.L. 40; Lucy 
v. Hopkins, 13 S.W. 516, 11 Ky.L. 907; 
Thacker vy. Booth, 6 S.W. 460, 9 Ky.L. 
745. 


La.—Forstall’s Succession, 3 So. 
277, 39 La.Ann. 1052; Swan vy. Gayle, 
24 La.Ann. 498. 


Mich.—Lavin v. Lynch, 168 N.W. 
1024, 203 Mich. 148..- 


Mo.—Dickason y. Fisher, 37 S.W. 
1114, 137 Mo. 342; Sloan v. Campbell, 
71 Mo. 387, 36 Am.R. 4938; Bailey v. 
Smock, 61 Mo. 213. 


N.M.—Bates vy. Childers, 20 P. 164, 
5 N.M. 62. 


Tex.—Pope v. Beauchamp, 219 S.W. 
447, 110 Tex. 271 [setting aside on 
reh (Commn.App.) 206 S.W. 928 (rev 
in part and aff in part (Civ.App.) 159 
S.W. 867)]; Flanagan v. Cushman, 48 
Tex. 241; White, Smith & Baldwin v. 
Downs, 40 Tex. 225; Watt v. White, 
33 Tex. 421: McAlpin v. Burnett, 19 
Tex. 497; Beatty v. Brooks, 2 Tex. 
Unrep.Cas. 283; Dean v. Hudson, 1 
Tex.Unrep.Cas. 365; Davis v. Huff, 
(Civ.App.) 288 S.W. 267; lL. C. Den- 
man Co. v. Standard Savings & Loan 
Ass'n, (Civ.App.) 200 S.W. 1109; Fen- 
nimore v. Ingham, (Civ.App.) 181 S. 
W. 513 [mod on _ other’ grounds 
(Commn.App.) 215 S.W. 956]; Hub- 
bell v. Texas Southern R. Co., 126 S. 
‘W. 313, 59 Tex.Civ.App. 185; Single- 
tary v. Goeman, 123 S.W. 436, 58 Tex. 
Civ.App. 5; Brandenburg v. Norwood, 
(Civ.App.) 66 S.W. 587. See Scott v. 
Mann, 36 Tex. 157 (where the court 
said that it was doubtful whether a 
vendor’s lien followed a _ purchase- 
money note after its indorsement, be- 
cause of authority that a vendor’s 
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regarded as per- | sonal to the vendor and not assignable.** 


lien is lost when additional or other 
securities are taken, and the liability 
of the indorser being other security). 

Va.—Mayo’s Ex’r v. Carrington’s 
Ex’r, 60 Va. (19 Gratt.) 74. 

Ont.—Graham v. Crouchman, 41 
Mae 22; Armstrong v. Farr, 11 Ont. 
A. 186. 


Sask.—Brandon v. Dale, [1930] 2 
Dom.L.R. 272. 
{a] Reason for rule.—‘‘When the 


transfer of a note or other evidence 
of debt, given for the purchase mon- 
ey, is of a nature that involves the 
vendor in liability to the transferee 
for the payment of the debt, it is upon 
the principle of subrogation to the 
security the lien affords the vendor 
for the debt, that the transferee can 
enforce the lien. When the liability 
of the vendor does not exist, the 
medium of subrogation fails.” Wil- 
kinson v. May, 69 Ala. 33, 37. 

[b] Where purchaser assumes to 
pay vendor’s obligation.—Where the 
purchaser of land, as a part of the 
purchase price, assumes to pay an ob- 
ligation of the vendor to a third par- 
ty, such third party, on the principle 
of subrogation, becomes entitled to 
the implied lien of the vendor spring- 
ing out of the contract of purchase. 
L. C. Denman Co. v. Standard Savings 
& Loan Ass’n, (Tex.Civ.App.) 200 S. 
W. 1109. 

{c] Delay of assignee of purchase- 
money note to sue maker, although 
such as to discharge the assignor 
from liability on his indorsement, will 
not deprive the assignee of his ven- 
dor’s implied lien on the land. Roper 
v. McCook, 7 Ala. 318. 

[ad] Recital of transaction on face 
of note.x—Where it appears on the 
face of the note that it was given in 
consideration for the purchase of 
land, an assignee of the note may 
maintain a vendor’s lien thereon. 
Bailey v. Smock, 61 Mo. 213. 


fe] Consideration for assignment 
of note.—The fact that the assignee 
of a note given for the purchase mon- 
ey of land may have given no con- 
sideration for the assignment will not 
affect the right of the assignee to en- 
force his vendor’s implied lien on the 
land. Thacker v. Booth, 6 S.W. 460, 
9 Ky.L. 745. 

[f] One who advances money to 
purchaser of land to pay for it, and 
takes an assignment of the note, giv- 
en to the vendor, is entitled to a ven- 
dor’s lien. Beatty v. Brooks, 2 Tex. 
Unrep.Cas. 283. : 


[g] Taking note for unpaid pur 
chase money in name of third person 
transfers to such person the vendor’s 
lien. Wilkinson v. May, 69 Ala. 33; 
Graham y. Crouchman, 41 Ont.L. 22. 


51. U.S.—Salem First Nat. Bank v. 
Salem Capital Flour Mills Co., 39 F. 
89; In re Brooks, 4 F.Cas.No. 1,943, 2 
Nat.Bankr.Reg. 466. 

Cal.—Wooley v. Wickerd, 31 P. 733, 
97 Cal. 70; Gessner v. Palmateer, 24 
P. 608, 26 P. 789, 89 Cal. 89, 13 L.R.A. 


187; Fitzell v. Leaky, 14 P. 198, 72 
Cal. 477; Ross v. Heintzen, 36 Cal. 
313; Williams v. Young, 21 Cal. 227; 


Lewis v. Covillaud, 21 Cal. 178; Baum 
v. Grigsby, 21 Cal. 172, 81 Am.D. 153. 


Fla.—McKeown vy. Collins, 21 So. 
LOS oSuuiae 20\0 


Ga.—Webb v. Robinson, 14 Ga. 216; 
Wellborn v. Williams, 9 Ga. 86, 52 
Am. D. 427 (both decided before stat- 
ute abolishing lien). 


Ill.— Martin v. Martin, 45 N.B. 1007, 
164 Ill. 640, 56 Am.S.R. 219; Gruhn v. 
Richardson, 21 N.E. 18, 128 Ul. 178; 
Lehndorf v. Cope, 13 N.B. 505, 122 I11. 


817; Small v. Stagg, 95 Ill. 39; Bon- 
nell v. Holt, 89 Ill. 71; Elder v. Jones, 
85 Ill. 384; Dayhuff v. Dayhuff, 81 
Ill. 499; Moshier v. Meek, 80 Ill. 81; 
Wing v. Goodman, 75 Ill. 159; Keith 
v. Horner, 32 Ill. 524; Richards v. 
Leaming, 27 Ill. 431, 81. Am... 239. 
See Gordon v. Johnson, 57 N.E. 790, 
186 Ill. 18 [rev 79 Ill.App. 423]; Mar- 
koe v. Andras, 67 Ill. 34; Carpenter 
v. Mitchell, 54 Ill. 126; MclLaurie v. 
Thomas, 39 Ill. 291; Pickrel v? Doubet, 
239 Ill. App. 553; Kimble v. Esworthy, 
6 Ill.App. 517 (all recognizing rule). 


Md.—Iglehart vy. Armiger, 1 Bland 
193 


Minn.—Law v. Butler, 47 N.W. 53, 
44 Minn. 482, 9 L.R.A. 856; Hammond 
v. Peyton, 27 N.W. 72, 34 Minn. 529. 


Miss.—Howell vy. Hill, 48 So. 177, 
94 Miss. 566; Pitts v. Parker, 44 Miss. 
247: Lindsey v. Bates, 42 Miss. 397; 
Walker v. Williams, 30 Miss. 165; 
Briggs v. Hill, 6 How. 362, 38 Am.D. 


441. See Stratton v. Gold, 40 Miss. 

778 (recognizing rule). 
Ohio.—Horton y. Horner, 14 Ohio 

437; Brush v. Kinsley, 14 Ohio 20; 


Jackman y. Hallock, 1 Ohio 318, 13 Am. 
D. 627; Taylor v. Foote’s Adm’rs, 
Wright 356; Compton y. Wabash, etc., 
R. Co., 8 Ohio Dec. (Reprint) 322, 7 
Cinc.L.Bul. 99 [aff 16 N.B. 110, 18 N. 
E. 380, 45 Ohio St. 592]. But see Wil- 
liams v. Johns, 170 N.E. 580, 34 Ohio 
App. 230 (where the court said that 
the assignee of a land contract se- 
cured the assignor’s right to secure 
payment of the purchase price). 


Tenn.—Pillow v. Helm, 7 Baxt. 545; 
McWhirter v. Swaffer, 6 Baxt. 342; 
Bowlin v. Pearson, 4 Baxt. 341; Cowan 
& Dickinson y. Sharp, 11 Heisk. 450; 


Tharpe v. Dunlap, 4 Heisk. 674; 
Thompson vy. Pyland, 3 Head 537; 
Green v. Demoss, 10 Humphr. 371; 
Gann v. Chester, 5 Yerg. 205. See 


Cate v. Cate, 9 S.W. 231, 87 Tenn. 41; 
Simmons vy. Edens, 1 Tenn.Ciy.App. 
56 (both recognizing rule). 


fa] In Arkansas (1) it has been 
generally held that,an implied lien of 
the vendor is not assignable. Cross- 
land v. Powers, 13 S.W. 722; Rogers 
v. James, 33 Ark. 77; Johnson v. Nun- 
nerly, 30 Ark. 153; Hecht v. Spears, 
270 Arke 229, 11 Am. Ro -784%. Button ve 
Moore, 26 Ark. 382; Simpson v. Mont- 
gomery, .25-Ark. 365, 99 Am.D. 228; 
Shall v. Biscoe, 18 Ark. 142. (2) But 
the assignee of a purchase-money 
note has been held entitled to enforce 
the lien on the principle of subroga- 
tion to the lien of the original ven- 
dor. Calhoun v. Sharkey, 180 S.W. 
216, 120 Ark. 616; Calhoun vy. Ains- 
worth, 176 S.W. 316, 118 Ark. 316, L. 
R.A.1915E 395. 


{b] Reason for rule.—A vendor's 
implied lien is an encumbrance on 
land which can only be held by a ven- 
dor, and no third person can, as as- 
signee of the vendor, derive any bene- 
fit from such lien, nor can it, like a 
bond or mortgage, be assigned, be- 
cause it is not expressed in writing 
or in any separate contract, but ex- 
ists only as an inseparable equitable 
incident of the contract of purchase, 
and is raised by construction of equi- 
ty in favor of the vendor only. To 
allow it to pass by an assignment of 
the claim for the purchase money, or 
by a transfer of the bonds or notes 
given as security for the payment of 
the purchase money, would be of ruin- 
ous consequence to titles to real es- 
tate. Iglehart v. Armiger, 1 Bland 


(Md.) 519. 
[ec] Leading case.—Green y. De- 
moss, 10 Humphr. (Tenn.) 3871. See 


Cate v. Cate, 9 S.W. 231, 87 Tenn. 41 
(so saying). ‘ 


1236 [66 C.J.] 

[§ 1116] (3) Lien Where Vendor Retains Title.*? 
Where, on the sale of land, the vendor retains title, 
by giving a bond for title,°* or otherwise,°* the lien 
of the vendor for payment of the purchase money 
is assignable.®® 

[§ 1117] b. Mode, Sufficiency, and Validity of 
Assignment—(1) In General. While it is the rule 
in the majority of jurisdictions where a vendor’s 
lien is otherwise assignable, that such hen will pass 
without express assignment with the transfer of the 
debt or note for the purchase money, as an incident 
thereto,°® unless it appears that it was the intention 
of the parties that the lien should not pass by such 
transfer,®? it has also been held in some jurisdic- 
tions that a vendor’s lien can be assigned only by 
express agreement,°® that the hen itself must be 
assigned in terms,°® and that it will not pass by 
implication or construction,®® or by the assignment 
of a bond given for the purchase money.*t Where 
the lien passes with the transfer of the debt or note 
for the purchase money,°? it is held that no writ- 
ten transfer of the lien is necessary,°? and no par- 
ticular form of transfer is essential.°* It is suffi- 
cient if there is an intentional transfer or making 


Right of holder of note to subroga- 
tion to security of indorser in general 
see Subrogation § 48. 

52. Nature of vendor’s lien where 
vendor retains title see supra § 1080. 


Dishmore v. 
ham vy. 


3) Yerg. 27]. 


VENDOR AND PURCHASER 


Willingham vy. Leake, 
Jones, 

Thompson v. Pyland, 3 Head 537; Gra- 
McCampbell, Meigs 52, 33 Am. 
D. 126 [overr Claiborne v. Crockett, 
See Tharpe vy. Dunlap, 
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over of the subject matter conferring a complete 
and present right on the assignee.°® An unauthor- 
ized®6 or fraudulent®? assignment of the purchase- 
money note to one having notice of the want of 
authority or the fraud will not carry with it the 
vendor’s lien. Where a vendor undertakes to mort- 


‘gage a tract of land to which he has no title, except 


that he holds a lien on it for unpaid purchase money, 
the undertaking constitutes an equitable assignment 
of the lien.6s Where the purchasers of land, who 
made their notes for part of the consideration, and 
procured a third person to transfer certain property 
to their vendor for the balance, agree that the amount 
represented by the transfer shall be treated as a 
deferred payment, for which the transferor shall 
have a lien on the land, such agreement is pro tanto 
an assignment of the vendor’s lien.®® <A partial fail- 
ure of consideration does not render the assignment 
of a vendor’s lien void.7® A vendor’s lien note may 
be assigned conditionally for collection only, with- 
out an absolute assignment.*! 


[§ 1118] (2) Assignment by Transfer of Debt or 
Note. It is generally held that the assignment of 
a note for the purchase money will carry with it a 


ment in the nature of a mortgage, and 
the assignee of the notes given for 
the purchase money, like the as- 
signee of notes secured by a mort- 
gage, is entitled to the benefit of the 
security. Manwaring v. Farmers’ 


Bax: 
1 Coldw. 


453; 
554; 


53. Ala.—Lowery v. Peterson, 75 
Ala. 109; Wolffe v. Nall, 62 Ala. 24; 
Edmonds v. Torrence, 48 Ala. 38; Con- 
ner v. Banks, 18 Ala. 42, 52 Am.D. 209; 
Martin v. Lundie, 6 Ala. 427. 

Ark.—Manwaring v. Farmers’ Bank 
of Commerce, 213 S.W. 407, 139 Ark. 
218; Garrett v. Williams, 31 Ark. 240; 
St. Peter’s Literary Assoc. v. Webb, 
31 Ark. 140; Bernays v. Feild, 29 Ark. 
218; Wakefield v. Johnson, 26 Ark. 
506; Hutton v. Moore, 26 Ark. 382; 
Moore & Cail vy. Anders, 14 Ark. 628, 
60, Am.D. 551. 

Cal.—Gessner v. Palmateer, 24 P. 
GOS 826) PAlTS9; 89) Cals 80, obs ThReAL 
187. 

Fla.—Aycock Bros. Lumber Co. v. 
Dothan First Nat. Bank, 45 So. 501, 
54 Fla. 604. 

Ill.—Lewis v. Shearer, 59 N.E. 580, 
189 Ill. 184; Hutchinson vy. Crane, 100 
Ill. 269; Wright v. Troutman, 81 Ill. 
374; Fogle v. Beck, 106 Ill.App. 420. 

Ind.—Lagow v. Badollet, 1 Blackf. 
416, 12 Am.D. 258. 

Iowa.—Paramore v. Nabers, 42 lowa 
659; Zebley v. Sears, 38 Iowa 507; 
Blair & Co. v. Marsh, 8 Iowa 144. 

Kan.—Stevens v. Chadwick, 10 Kan. 
406, 15 Am.R. 340. 

Ky.—Bradley v. Curtis, 79 Ky. 327; 
Kenny v. Collins, 4 Litt. 289. 

Md.—Hooper v. Logan, 23 Md. 201; 
Willis v. Bryant, 22 Md. 373. 

Mich.—Midland County Sav. Bank 
vy. T. C. Prouty Co., 123 N.W. 549, 158 
Mich. 656, 133 Am.S.R. 401. 

Miss.—Robinson vy. Harbour, 42 
Miss. 795, 97 Am.D. 501, 2 Am.R. 671; 
Terry v. George, ; 37 Miss. 539; David- 
son v. Allen, 36 Miss. 419; Parker v. 
Kelly, 18 Miss. 184; Tanner v. Hicks, 
12 Miss. 294. : 

Mo.—Adams v. Cowherd, 30 Mo. 458. 

Neb.—Falls City First Nat. Bank vy. 
Edgar, 91 N.W. 404, 65 Nebr. 340. 

Or.—Burkhart v. Howard, 12 P. 79, 
1 CODE SE), 

Tenn.—Lytle v. Turner, 12 Lea 641; 


4 Heisk. 674 (recognizing rule). 
Va.—MecClintiec v. Wise’s Adm’rs, 
25 Gratt. (66 Va.) 448, 18 Am.R. 694. 


Wash.—National Bank of  Com- 
merce v. Lock, 50 P. 478, 17 Wash. 
528, 61 Am.S.R. 923. 


W.Va.—Board v. Wilson, 12 S.E. 
778, 34 W.Va. 609. 


[a] Assignment by vendor in bond 
for deed of purchase-money notes 
carries with them the lien on the land 
to secure their payment, and the as- 
Signor thereupon ceases to have any 
interest in the notes and only holds 
the legal title in trust to secure the 
purchase money, on payment of which 
it is his duty to convey the legal title 
to the purchaser. Lewis v. Shearer, 
59 N.EH. 580, 189 Ill. 184. 


[b] Where vendor’s wife refuses 
to join in husband’s contract or bond 
to convey, the assignee of a note for 
the purchase price has a lien on the 
land for the balance due after deduct- 
ing the value of the wife’s interest. 
Zebley v. Sears, 38 Iowa 507. 


[c] Where purchase-money notes 
executed by married woman.—A ven- 
dor’s lien on land sold to a married 
woman inures to the benefit of the 
assignee of notes executed by her for 
the purchase money, and, although 
the notes executed by her are void 
and no recovery can be had on them 
against her, the land itself is bound, 
and may be sold for the payment of 
the purchase money to the assignee of 
the notes. Willingham v. Leake, 7 


Baxt. (Tenn.) 453. 
54. Gessner v. Palmateer, 26 P. 
189,424 (PP. 608, 89 Cali. 89), 13 EaR. A: 


187; Semmler v. Beulah Coal pins 
Co., 188 N.W. 310, 48 N.D. 1011 


55. See cases supra notes 53, 54; 
and infra this note. 


[a] Reason for rule.—Where the 
title is not to pass until the vendee 
pays the purchase price, the land is 
by express contract held in pledge for 
such payment, and the notes and con- 
tract may be considered as an instru- 


Bank of Commerce, 213 S.W. 407, 139 
Ark. 218; Gessner v. Palmateer, 26 
Pot89y 89 Cali 89ir1 3 wLaReALy Tope 
gow v. ee 1 Black. (Ind.) 416, 
12 Am.D. 258. 


56. See infra § 1118. 

57. See infra § 1118: % 

58. Watson v. Bane, 7 Md. 117; 
Dixon v. Dixon, 1 Md.Ch. 220; Smith 
ve. Smith; 9 Abb. Pr N.S: GN&y.) 4205 


Sheld. 238; White v. Williams, 1 
Paige (N.Y.) 502. 


59, Smith v. Smith, 9 Abb.Pr.N.S. 
(N.Y.) 420, Sheld. 238. 


60. Watson v. Bane, 7 Md. 117; 
Dixon v. Dixon, 1 Md.Ch. 220; White 
v. Williams, 1 Paige (N.Y.) 502. 


61. Dixon v. Dixon, 1 Md.Ch. 220. 
62. See infra § 1118. 
63. Kershaw v. Hicks, 108 So. 513, 


214 Ala. 605; Lowery v. Peterson, 75 
Ala, 109; Magruder v. Campbell, 46 
Ala. 611; White, Smith & Baldwin v. 


Downs, 40 Tex. 225; Davidson v. Mec- 
Kinley, (Tex. Civ.App.) 152 S.W. 1142 
Singletary v. Goeman, 123 S.W. 436, 
58 Tex.Civ.App. 5;* Dryden v. Frost, 
3 Myl.&C. 670, 14 Eng.Ch. 670, 40 Re- 
print 1084, 

Vendor’s lien as affected by statute 
of frauds see Frauds, Statute of § 


229, 
ae Lowery v. Peterson, 75 Ala. 
65. Lowery v. Peterson, supra. 
66. Gaskill v. Huffaker, 49 S.W. 


770, 20 Ky.L. 1555. 


67. Deibler v. Barwick, 4 Blackf. 
(Ind.) 339. 

68. Carlisle v. Jumper, 5 Ky.L. 190, 
81 Ky. 282. 

69. Reinert v. Reinert, 39 S.W. 44, 
Po) Rey tes, 40) 

70. Green v. Betts, 1 F. 289, 1 Mc- 
Crary 72. 

71. See Nolan v. Nolan, 101 P. 520, 
155 Cal. 476, 132 Am.S.R. 99, 17 Ann. 
Cas. 1056 (where such assignment 

was made). See also infra § 1118. 


For ter cases, developments and changes in the law see Annotations, same title and section number, 
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lien on the land which has been expressly reserved to 
the vendoyr,’? or the lien where the vendor has re- 
tained title to the land,**® unless a contrary intention 
of the parties appears,’* and an express assignment 
It has been held 
that the indorsement of a purchase-money note with- 
out recourse will pass a lien which has been express- 
The hen where the 


of the hen need not be maéde.7* 


ly reserved to the vendor.*® 
vendor retains title until payment 


price has been held not to be assignable by indorse- 
ment of the purchase-money note without recourse ;‘7 
but the contrary position has also been taken.*$ 
Such a lien where title is retained has also been held 
not to be assignable. by mere delivery of the note 
In jurisdictions where the 
vendor’s implied lien has been held to be assignable 
generally,®® it is also held that a transfer of a note 
or claim for the purchase money without any ex- 
press assignment of the lien carries with it as an 


without indorsement.?® 


72. Fullerton v. Storthz, 33 S.W. 
(2d) 714, 182 Ark. 751; Hebert v. Fell- 
aie S.w. 144, 115 Ark. 366; 
- Payne, 115 N.E. 782, 64 Ind. 
; Hobson v. Edwards, 57 
Miss. 128; Pope v. Beauchamp, 219 
S.W. 447, 110 Tex. 271 [setting aside 
on reh (Commn.App.) 206 S.W. 928 
(rev (Civ.App.) 159 S.W. 867)]; Da- 
vis v. Huff, (Tex.Civ.App.) 288 S.W. 
267; Tomlinson v. Barker, (Tex.Civ. 
App.) 282 S.W. 925; Davidson v. Mc- 
Kinley, (Tex.Civ. App.) 152 S.W. 1142; 
Blmendorf v. Beirne, 23 S.W. 315, 4 
Tex.Civ.App. 188. 

Assignability by transfer of debt 
or note see supra § 1114. 

73. Ark.—Bernays v. Feild, 29 Ark. 
218; Moore v. Anders, 14 Ark. 628, 
60 Am.D. 551. 

Ind.—Brumfield v. Palmer, 7 Blackf. 
227. 

Neb.—First Nat. Bank of Falls City 
vy. Edgar, 91 N.W. 404, 65 Neb. 340. 

Tenn.—Lytle v. Turner, 12 Lea 641; 
Dishmore v. Jones, 1 Coldw. 554. 


W.Va.—Briggs v. Enslow, 29 S.E. 
1008, 44 W.Va. 499. 


74, Davis v. Huff, (Tex.Civ. App.) 
288 S.W. 267. 

75. See cases supra notes 72, 73. 

76. See case infra this note. 

[a] In Arkansas, under Crawford 
& M. Dig. § 476, the indorsement 
“without recourse” of a purchase- 
money note does not release a lien ex- 
pressly reserved in the deed as secu- 
rity,for the note, but the lien passes 
with the transfer of the note to a 
bona fide purchaser, free from any 
defenses which the grantor had 
against the grantee. Hankins v. Mer- 
chants’ & Planters’ Bank, 255 S.W. 
916, 161 Arl® 221. 


77. Johnson vy. Nunnerly, 30 Ark. 
153; Williams v. Christian, 23 Ark. 
255. 

78. Davidson v. Allien, 36 Miss. 
419. 

79, Pitts v. Parker, 44 Miss. 247. 

80. See supra § 1115 text and note 
50. 

$1. U.S.—Cordova v. Hood, 17 
Wall. 1, 21 L.Ed. 587 (applying Texas 
rule). 


Ala.—Woodward v. Echols, 58 Ala. 
665; Roper v. Day, 48 Ala. 509; Ma- 
hone v. Haddock, 44 Ala. 92; Griffin 
v. Carmack, 36 Ala. 695, 76 Am.D. 344; 
Conner y. Banks, 18 Ala. 42, 52 Am.D. 
209. 

Ark.—Robertson v. American Inv. 
Co., 279 S.W. 1008, 170 Ark. 413. 


Ind.—Smith v. Mills, 43 N.E. 564, 
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of the purchase 


lien.?° 


of the vendor. 


44 N.E. 362, 145 Ind. 334; Upland Land 
Co. v. Ginn, 43 N.E. 4438, 144 Ind. 434, 
55 Am.S.R. 181; Felton v. Smith, 84 
Ind. 485; Perry v. Roberts, 30 Ind. 
244, 95 Am.D. 689; Kern v. Hazle- 
rigg, 11 Ind. 443, 71 Am.D. 360. 


Ky.—Muir v. Cross, 10 B.Mon. 277; 
Broadwell v. King, 3 B.Mon. 449. 


Tex.—Whitehead v. Fisher, Garrity 
& Huey, 64 Tex. 638; Flanagan v. 
Cushman, 48 Tex. 244; White, Smith 
& Baldwin v. Downs, 40 Tex. 225; 
H. O. Wooten Grocer Co. v. Lubbock 
State Bank, (Commn.App.) 215 S.W. 
835 [rev (Civ. App.) 179 S.W. 1141]; 
Fennimore vy. Ingham, (Civ.App.) 181 
S.W. 513 [mod on other grounds 
(Commn.App.) 215 S.W. 956]. 


Va.—McClintie v. Wise, 66 Va. (25 
Gratt.) 448, 18 Am.R. 694. 


82. Woodward v. Echols, 58 Ala. 
665; Conner v. Banks, 18 Ala. 42, 52 
Am.D. 209; Flanagan vy. Cushman, 48 
Tex. 244; White, Smith & Baldwin v. 
Downs, 40 Tex. 225. 


83. Ripperdon v. Cozine, 8 B.Mon. 
(Ky.) 465; White, Smith & Baldwin 
v. Downs, 40 Tex. 225; McAlpin v. 
Burnett, 19 Tex. 497. 


[a] In Alabama (1) under Code 
(1886) 1764, providing that ‘the 
transfer of a bond, bill, or note given 
for the purchase money of lands, 
whether the transfer be by delivery 
merely or in writing, expressed to be 
with or without recourse on the trans- 
feror, passes to the transferee the 
lien of the vendor on the lands,” a 
vendor’s lien may be assigned by mere 
delivery of the purchase-money notes 
given for land. Camody v. Webster, 
12-0, 622,551 97 Alart -290%EN Davis: ‘vs 
Smith, 7 So. 159, 88 Ala. 596; Weaver 
v. Brown, 6 So. 354, 87 Ala. 533: (2) 
But before the enactment of this stat- 
ute a vendor’s implied lien did not 
pass by such transfer (Weaver v. 
Brown, supra; Daily’s Adm’r v. Reid, 
74 Ala. 415; Preston & Co. v. Elling- 
ton, 74 Ala. 133; Prickett & Maddox 
v. Sibert, 71 Ala. 194; Bankhead v. 
Owen, 60 Ala. 457; Lang v. Wilkin- 
son, 57 Ala. 259; Hightower v. Rigs- 
by, 56 Ala. 126; Hall’s Ex’rs v. Click, 


5b Alas Go oo eAmMD. Sau) sn Cole Nor 
by indorsement without recourse 
(see Wilkinson v. May, 69 Ala. 33 


[recognizing rule]). (a) It had been 
decided, however, that where a ven- 
dor reserved to himself the legal ti- 
tle to the land, the transfer by deliv- 
ery of the note given for the purchase 
money carried with it the vendor’s 
lien. Lowery v. Peterson, 75 Ala. 109. 

[b] Note payable to bearer.—The 
bona fide holder of a note payable to 
“bearer” and transferred to him by 
delivery only can enforce the vendor’s 
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incident the vendor’s lien,*! unless it is shown that 
such was not the intention of the parties;*? and a 
transfer of a note or claim for the purchase money, 
either by delivery,** by indorsement in blank,** or 
by indorsement without recourse,’® will operate to 
transfer the vendor’s implied len.*® 
risdictions, where a vendor’s 
held generally not assignable,*’ a transfer of a note 
or claim for the purchase money of land by indorse- 
ment in blank,’* or by indorsement without re- 
course,®® will not pass to the assignee the implied 
In jurisdictions where a vendor’s implied 
hen is generally assignable,®! or is assignable when 
the vendor retains title,®? it has been held that the 
assignment of a judgment®* or execution®+ obtained 
on a purchase-money note carries with it the lien 
In a jurisdiction where an implied 
lien has been held not assignable,®® the assignment 
of a judgment obtained on a purchase-money note 


In some ju- 
implied lien has been 


lien. White, Smith & Baldwin v. 
Downs, 40 Tex. 225; McAlpin v. 
Burnett, 19 Tex. 497. See Murray v. 
Able, 19 Tex. 213, T70 Am.D. 330 (where 
lien was expressly reserved in notes 
payable to bearer). 

84 De Bruhl v. Maas, 54 Tex. 464; 
Moore v. Raymond, 15 Tex. 554. 

85. Robertson v. American Inv. 
Co., 279 S.W. 1008, 170 Ark. 413; Smith 
v. Mills, 43 N.E. 564, 44 N.E. 362, 145 


Ind. 334; Neese v. Riley, 14 S.W. 65, 
77 Tex. 348. 
86. Smith vy. Mills, 43 N.E. 564, 44 


N.E. 362, 145 Ind. 334; Ripperdon v. 
Cozine, 8 B.Mon. (Ky.) 465; Neese y. 
Riley, 14 .S.W. 65, 77. Tex. 348; De 
Bruhl v. Maas, 54 Tex. 464; White, 
Smith & Baldwin v. Downs, 40 Tex. 
225; McAlpin v. Burnett, 19 Tex. 497; 
Moore v. Raymond, 15 Tex. 554. 


87. See supra § 1115 text and note 
bile 

88. Bowlin v. Pearson, 4 Baxt. 
(Tenn.) 341. 

89. Walsh v. Boyle, 30 Md. 262; 


Schnebly v. Ragan, 7 Gill & J. (Ma.) 
120, 28 Am.D. 195; Hayden v. Stew- 
art, 4 Md.Ch. 280. But see Hankins v. 
Merchants’ & Planters’ Bank, 255 S. 
W. 916, 161 Ark. 221 (where, under 
Crawford & M. Dig. § 476, a lien was 
treated as reserved in the deed and 
assignable, although the note was in- 
dorsed ‘‘without recourse’). 


[a] Reason for rule.—Since, by 
the terms of an assignment of a pur- 
chase-money note without recourse, 
the vendor is released from ‘all re- 
sponsibility for the payment of the 
note, his specific lien on the land for 
the purchase money is extinguished 
and cannot be available for his as- 
signee. Schnebly v. Ragan, 7 Gill & 
J. (Md.) 120, 28 Am.D. 195. 


90. See cases supra notes 88, 89; 
and infra this note. 


[a] In Kansas, where it is held 
that a vendor’s implied lien does not 
exist under the law (see supra § 
1074), it is likewise held that an as- 
signment of a note for the purchase 
money will not give the assignee a 
lien on the land. Fuller v. Irvin, 42 
P. 1094, 1 Kan.App. 248. 


91. See supra § 1115 text and note 
50. 
92. See supra § 1116. 


93. Griffin v. Camack, 36 Ala, 695, 
76 Am.D. 344; Wilkins v. Humphreys, 
23eMiss) 311. 


94 Johnston vy. Gwathmey, 4 Litt. 
(Ky.) 317, 14 Am.D. 135. 


ay oe See supra § 1115 text and note 
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will not pass the vendor’s lien to the assignee.®® 


In Georgia, where the vendor’s equitable implied 
lien has been abolished by statute,®? it has been 
held that, where the vendor has executed to the 
purchaser an absolute deed, the transferee of the 
purchase-money notes cannot assert a lien on the 
land for the payment of the notes;°* but where 
the vendor has retained title as security for the 
payment of the purchase money by the purchaser, 
as by giving a bond for title,®® a transfer by the 
vendor of the purchase-money notes, by indorsement 
in blank, carries with it an equitable interest in the 
security which will authorize the transferee to sub- 
ject the property, in equity, to the payment of the 
notes. It has been held that, although the vendor 
had retained title as security for the payment of the 
purchase money, the transferee of the purchase- 
money notes would be entitled to no len on the 
property where the transfer was by delivery with- 
out indorsement or guaranty,” or by indorsement 
without recourse;* but it has been held under a 
statute* that the assignee of a note given by the 
holder of a bond for title, payable to the vendor or 
bearer, and transferred by the vendor by delivery, 
is subrogated to the rights of the vendor, and is 
entitled to a lien against the land for the purchase 
money.® This principle also applies where the note 
is payable to a named payee or order and is trans- 
ferred by mere delivery,® or where the note is in- 
dorsed without recourse.’ The transferee’s equita- 


96. Turner v. Horner, 29 Ark. 440. 


. 97. See Georgia statutory provi- 
sion. 


chaser, the 


Abolition of vendor’s implied liens | ¢57, 
by statute in general see supra § 1074. 6 
98. Jones v. Janes, 56 Ga. 325. 7. 
99. Holbrook v. Adams, 144 S.E. 8 


VENDOR AND PURCHASER 


Where there is more than one pur- 
quitclaim 
must be made to all of them. Hol- 
brook v. Adams, 166 Ga. 871, 144 S.E 


Holbrook v. Adams, 
Holbrook v. Adams, supra. 647 
Merchants’ & Planters’ Bank vy. 
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ble interest in the security will not prevail when 
brought into competition with a subsequent deed to 
the land executed by the vendor, transferring the 
legal title thereto to a bona fide purchaser for value, 
without notice of the transfer of the purchase-money 
notes.§ 


[§ 1119] (3) Transfer of Debt or Note as Col- 
lateral Security. Where a purchase-money debt or 
note has been transferred as collateral security for 
a debt of the vendor, the transferee is entitled to 
the benefit of the vendor’s lien.® It has been held 
that an assignee of purchase-money notes taken as 
collateral security for other indebtedness cannot 
enforce the vendor’s lien against a homestead ;'° but 
if the assignee is a bona fide purchaser of such notes, 
he may foreclose the lien against the homestead.!! 
An indorsee of a bill of exchange given as collat- 
eral security for a purchase-money note cannot en- 
force a vendor’s lien on the land for the satisfac- 
tion of the bill of exchange.?? 


[§ 1120] (4) Assignment of Part of Indebted- 
ness. The assignment of a part of a claim for pur- 
chase money,'* or of less than the total number of 
notes,'* or of a part of a note given for the purchase 
price,t® is an assignment pro tanto of the vendor’s 
lien. And where a vendor assigns notes secured 
by a vendor’s lien, reserving to himself the right to 
collect the unpaid interest accrued and to accrue, 
the lien will adhere pro tanto to the amount re- 
served.1® 


money debt see Subrogation § 119. 
Transfer of debt or note as collater- 
al security as extinguishment of lien 
see infra § 1163. 
10. Hightower Bros. v. W. F. Tay= 
lor Co., 126 S.W. 621, 59 Tex.Civ. App. 


conveyance 


supra. 


Cross references: 


657, 166 Ga. 871; Merchants’ & Plant- 
ers’ Bank v. Hall, 142 S.E. 72, 165 Ga. 
836; Carter v. Johnson, 119 S.E. 22, 
156 Ga. 207; Palmer vy. Simpson, 69 
Ga. 792; Scroggins v. Hoadley, 56 Ga. 
165. 


1. Citizens’ & Southern Bank v. Re- 
alty Savings & Trust Co., 144 S.E. 893, 
167 Ga. 170; Merchants’ & Planters’ 
Bank v. Hall, 142 S.E. 72, 165 Ga. 836; 
Carter v. Johnson, 119 S.E. 22, 156 
Ga. 207. 


2. Hunt v. Harbor, 6 S.E. 596, 80 
Ga. 746; Carhart v. Reviere, 1 S.B. 
222, 18 Ga. 173. 


3. McLeod v. Bank of Abbeville, 
92 S.H. 645, 147 Ga. 33. 


4 See Georgia statutory provision. 


5. Holbrook v. Adams, 144 S.E. 657, 
166 Ga. 871. 


[a] Reduction of note to judgment. 
—Under the Georgia law, after the 
transfer of a purchase-money note 
the vendor holds the legal title for 
the benefit of the owner of the debt, 
and, this being so, when the assignee 
of a purchase-money note reduces 
the same to judgment and obtains a 
special lien on the land, it is the duty 
of the vendor to file and have recorded 
a quitclaim deed to the purchaser, in 
order that the assignee may have his 
execution obtained on the judgment 
enforced by levy and sale as provided 
by Civ. Code (1910) §§ 4276, 6037. 
When the vendor refuses to make 
such quitclaim conveyance, the hold- 
er of the purchase-money judgment 
can, in equity, compel him to do so. 
SINTER 1S Pe Fa SES 


Hall, 142 S.B. 72, 165 Ga. 836. 


9. Ala.—Linn vy. Bass, 4 So. 867, 84 
Ala. 281. 


Ark.—Manwaring v. Farmers’ Bank 
of Commerce, 213 S.W. 407, 139 Ark. 
218; Chapman v. Liggett, 41 Ark. 292; 
Carlton v. Buckner, 28 Ark. 66; Craw- 
ley v. Riggs, 24 Ark. 563. 


Miss.—Oliver Finnie Grocery Co. v. 
Sumner, 18 So. 572, 73 Miss. 248. See 
Lindsey v. Bates, 42 Miss. 397 (recog- 
nizing rule). 


Ohio.—Sutton v. Kautsman, 6 Ohio 
Dec. (Reprint) 910, 8 Am.L.Rec. 657. 


Okl.—Richardson v. Fellner, 60 P. 
210K INVOKE ID LS. 


Tenn.—Cate v. Cate, 9 S.W. 231,, 87 
Tenn. 41. 


Tex.—White, Smith & Baldwin v. 
Downs, 40 Tex. 225. 


Wash.—Shelton y. Jones, 30 P. 1061, 
4 Wash. 692. 


See also Merchants’ & Planters’ 
Bank v. Hall, 142 S.E. 72, 165 Ga. 836 
(in a jurisdiction where the vendor’s 
implied lien was abolished by statute, 
the rule is applicable where the ven- 
dor has retained title and has trans- 
ferred the purchase-money notes by 
indorsement in blank). 


But see Denny v. Nozick, 15 Alta. 
288, 294 [quot Cyc] (where the court 
said that this assertion is perhaps 
open to question). 

Right to subrogation to vendor’s 
lien of third person paying purchase. 


Creation of lien on homestead prop- 
erty in general see Homesteads 8§§ 
255, 256. 

Enforcement of vendor’s lien on home- 
stead property in general see Home- 
steads § 212. 


11. See Hightower Bros. v. W. F. 
Taylor Co., 126 S.W...621,.59..1Tex.Givs 
App. 647. 


12. Norvell v. Johnson, 5 Humphr. 
(Tenn.) 489, 


13. Morrison v. Glass, 44 Ky. 240; 
Pritchard v. Warner’s Assignee, 4 Ky. 
L. 349, 11 Ky.Op. 751. 


14. Ala.—Camody v. Webster, 72 
So. 622, 197 Ala. 290; Preston v. El- 
lington, 74 Ala. 133; Griggsby v. Hair, 
25 Ala. 327. 


Ky.—Hicks’ Committee v. Smith, 
166 S.W. 248, 158 Ky. 752; Summers v.. 
Kilgus, 14 Bush 449, 


Miss.—Cummings v. Oglesby, 50 
ee 153; Davidson v. Allen, 36 Miss. 


Neb.—Falls City First Nat. Bank 
v. Edgar, 91 N.W. 404, 65 Neb. 340. 


N.D.—Earley v. France, 172 N.W. 
73, 42 N.D. 62 feit Cye]. 


Tex.—Tomlinson y. Barker, (Civ. 
App.) 282 S.W. 925; Kendall v. Johns-. 
ton, (Civ.App.) 258 S.W. 1093. 


15. Thomas vy. Wyatt, 5 B.Mon, 
kay.) 182. 
16. Christoff v. Chesley, 32 S.W. 


355, 11 Tex.Civ.App. 122. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


e 
§§ 1121-1123] 


[§ 1121] (5) Conveyance of Vendor’s Title with- 
out Transfer of Purchase-Money Debt. A mere con- 
veyance to a third party of the legal title to real 
estate by a vendor having a lien to secure the pur- 
chase money does not convey the lien, and the party 
to whom such conveyance is made acquires no rights 
_ thereto, either at law or in equity, unless the indebt- 
edness for the purchase money is assigned to him.** 


[§ 1122] (6) Record of Assignment—(a) In Gen- 
eral. It is held in some jurisdictions that a writ- 
ten assignment of vendor’s lien notes is such an 
instrument as is required by the registry laws to 
be recorded in order to be effectual against subse- 
quent purchasers for a valuable consideration with- 
out notice,?§ and the record of such an instrument is 
constructive notice to such subsequent purchasers ;*° 
and it has been held that a transferee of a vendor’s 
lien note must secure a written assignment of the 
lien and have it placed on record in order to secure 
himself against a wrongful release of the lien by 
the original owner.?° In such jurisdictions the as- 
signment of a vendor’s lien need not be recorded to 
transfer the lien, an unrecorded transfer having 
the same efficacy as an unrecorded deed,” and it is 
not necessary that the transfer of a vendor’s lien 
note be recorded in order to enable the transferee 
to enforce the lien as against subsequent purchasers 
of the land with notice of the lien.2? It has been 
held in other jurisdictions that vendor’s lien notes 
are not instruments affecting the title to real estate, 
within the recording statutes, and their assignment 
need not be recorded to be effective as against sub- 
sequent purchasers of the land.”* 


{§ 1123] (b) Effect of Failure To Record Assign- 
ment. In jurisdictions where the assignment of a 
vendor’s lien note must be recorded in order to be 
operative as against third parties, where such trans- 
fer is not recorded the lien of the holder of the note 
is inferior to the lien of other notes given for the 
purchase money in the same sale, the transfer of 
which latter notes has been properly recorded,?* or 
Schenck v. Wicks, 65 P. 732, 
23 Utah 576; Haslam v. Haslam, 56 


P. 243, 19 Utah 1. But see Southern 
Bldg., etc., Assoc. v. Page, 33 8.E. 336, 


17. 
47 S.W.(2d) 
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Kempner, (Tex.Civ.App.) 56 S.W. (2d) 
888; Gibson v. Morris, (Tex.Civ.App.) 


[66 C.J.] 1239 


to the lien of bona fide holders of a second set of 
notes given for the purchase price of the same land 
on a second sale, after a rescission of the first sale,?° 
or to the lien of a subsequent innocent mortgagee ;*° 
and the assignee of a vendor’s lien who has failed to 
record the assignment cannot enforee the lien as 
against a subsequent bona fide purchaser of the land 
without notice of the lien.2? The failure to record 
the assignment of a note and vendor’s lien securing 
it does not give an attaching creditor of the assignor 
any right superior to the assignee even though under 
the registration statutes such assignment is author- 
ized to be recorded and is required to be recorded to 
be effectual against creditors of the purchaser and 
subsequent purchasers from him;?* and where a 
deed expressly reserving a vendor’s lien was re- 
corded, and the vendor assigned the note given for 
the purchase money and the vendor’s lien, the assign- 
ment not being recorded, and then the land was re- 
conveyed to the vendor, the lien of the assignee is 
superior to that of subsequent attaching creditors 
without notice of the lien.2® It has been held that, 
where a lien has been expressly reserved in the deed 
of conveyance, and the vendor’s lien notes have been 
assigned without record of the assignment, the as- 
signees of such notes have a lien superior to that 
of innocent purchasers of a subsequent series of 
notes secured by a vendor’s lien on the same land, 
the record of the original deed being notice to such 
subsequent purchasers.*° Since it is held that a pur- 
chaser need not go beyond the records to ascertain 
whether a payee of vendor’s lien notes has assigned 
the notes,?! it is also held that a subsequent bona 
fide purchaser of the land has the right to assume 
that a judgment canceling a deed also canceled the 
vendor’s lien, in the absence of anything to apprize 
him of the transfer of such lien,®? and the title of 
such subsequent purchaser will be superior to the 
rights of an assignee of the vendor’s lien notes un- 
der an unrecorded assignment,?* such assignee being 
estopped to set up his lien as against the subsequent 


Commn.App.) 215 S.W. 441 [rev (Civ. 
Anp.) 179 S.W. 1144]; Thomas v. First 


648: Havis v. Thorne] Nat. Bank, 127 S.W. 844, 60 Tex.Civ. 
Inv. Co., (Tex.Civ.App.) 46 S.W.(2d) | App. 133. 
Holloman v. Oxford, (Tex.Civ. 28. Traders’ Nat. Bank v. Price, 


46 W.Va. 302 (holding that a general 
warranty deed conveys all the gran- 
tor’s right, title, and interest, both 
legal and equitable, in and to the prop- 
erty embraced therein, including the 
right of retention of the title to se- 
cure the unpaid purchase money due 
and owing from a prior recorded title 
bond purchaser of an undivided inter- 
est in such property, and operates as a 
transfer of such unpaid purchase 
money to the grantee). 


18. Moran v. Wheeler, 27 S.W. 54, 
87 Tex. 179 [aff (Civ-App.) 26 S.W. 
279]; H. O. Wooten Grocer Co. v. 
Lubbock State Bank, (Tex.Commn. 
App.) 215 S.W. 835 [rev (Civ. App.) 
179 S.W. 1141]; Etheridge v. Camp- 
bell, (Tex.Commn.App.) 215 S.W. 441; 
Havis v. Thorne Inv. Co., (Tex.Civ. 
App.) 46 S.W.(2d) 329; Welch v. Lo- 
gan, (Tex.Civ.App.) 286 S.W. 906; 
Beeler v. Terrell, (Tex.Civ.App.) 245 
S.W. 459; Biswell v. Gladney, (Tex. 
Civ.App.) 182 S.W. 1168 [mod on oth- 
er grounds (Commn.App.) 213 S.W. 
256]; Holloman v. Oxford, (Tex.Civ. 
App.) 168 S.W. 437; Busch v. Broun, 
(Tex.Civ.App.) 152 S.W. 683. 


Validity of assignment by parol see 
supra § 1117. 


19. Galveston Dry Goods Co. v. 


329; 
App.) 168 S.W. 437. 

20. Moran v. Wheeler, 27 S.W. 54, 
87 Tex. 179 [aff (Civ.App.) 26 S.W. 
279]; -_H. O. Wooten Grocer Co. Vv. 
Lubbock State Sank, (T’ex.Commn. 


App.) 215 S.W. 835 [rev (Civ.App.) 179- 


S.W. 1141]. 


21. Davidson v. McKinley, 
Civ.App.) 152 S.W. 1142. 

22. Davidson v. McKinley, supra. 

23. Hebert v. Fellheimer, 171 S.W. 
144,115 Ark. 366; Citizens’ Nat. Bank 
of Connellsville v. MHarrison-Dod- 
dridge Coal & Coke'Co., 109 S.E. 892, 
89 W.Va. 659. 


24. Beard vy. Continental State 
Bank of Beckville, (Tex.Civ.App.) 280 
S.W. 840. 


25. Brown v. Thompson, 15 S.W. 
168, 79 Tex. 58; King v. Quincy Na- 
tional Bank, 69 S.W. 978, 30 Tex.Civ. 
App. 92. 


26. Southern Bldg., etc., Assoc. v. 
Brackett, 40 S.W. 719, 91 Tex. 44; Mo- 
ran v. Wheeler, 27 S.W. 54, 87 Tex. 
179 [aff (Civ.App.) 26 S.W. 297]; Pat- 


(Tex. 


terson v. Tuttle, (Tex.Civ.App.) 27 
S.W. 758. 
27. Etheridge v. Campbell, (Tex. 


(Tex.Commn.App.) 228 S.W. 160 [rev 
(Civ.App.) 195 S.W. 934]. 

[a] Reason for rule.—The failure 
to record an assignment of a note and 
vendor’s lien securing it leaves the 
assignor, according to the record, 
with only his lien on the land, which 
lien is not subject to attachment. 
Traders’ Nat. Bank v. Price, (Tex. 
Commn.App.) 228 S.W. 160 [rev (Civ. 
App.) 195 S.W. 934]. 


29. Traders’ Nat. Bank v. Price, 
supra. 
30. H. O. Wooten Grocer Co. v. 


Lubbock State Bank, (Tex.Commn. 
App.) 215 S.W. 8385 [rev (Civ.App.) 
179 S.W. 1141]. 


31. Rogers v. Houston, 60 S.W. 869, 
$0 Tex. 403; Moran v. Wheeler, 27 S. 
W. 54, 87 Tex. 179; Frazier v. Tank- 
ersley, (Tex.Civ.App.) 272 S.W. 212 
[aff (Commn.App.) 285 S.W. 305]; 
Biswell v. Gladney, (Tex.Civ.App.) 182 
S.W. 1168 [mod on other grounds 
(Commn.App.) 213 S.W. 256]. 

32. Frazier v. Tankersley, (Tex. 
Civ.App.) 272 S.W. 212 [aff (Coma. 
App.) 285 S.W. 305]. 


33. Frazier v. Tankersley, supra. 
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bona fide purchaser.*# 


Failure to record part of note making it prior 
licn. The recording of the transfer of a purchase- 
money note, where there was a failure to record that 
portion thereof which stated that it was the first 
and only lien on the land, was not notice to subse- 
quent purchasers and lienholders of the priority of 
the note.*® 


[§ 1124] c. Effect of Assignment?®—(1) In Gen- 
eral, A vendor who has assigned the debt for the 
purchase money of land no longer has a hen on the 
land for the payment of the debt;?* but the indors- 
er of a vendor’s lien note who is compelled to pay 
the amount of the note to his indorsee at maturity 
thereby becomes the owner of the note, and is en- 
titled to the benefit of the lien, and he is not required 
to rely on the principle of subrogation in order to 
assert such lien.*® A vendor who has taken notes 
for the price of land, and given a bond for title, 
ceases to have any interest in the purchase money 
after he has transferred the notes, and only holds 
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[§§ 1123-1125 


the legal title as trustee for the security of the pur- 
chase money.®® The vendor who assigns a purchase- 
money note is not personally liable to the assignee 
until the lien on the land has been exhausted ;*® and 
he may, by a restricted indorsement, entirely ‘exempt 
himself from any personal liability thereon.4t A 
vendor by assigning a vendor’s lien note thereby 
represents that the note represents a genuine in- 
debtedness of the purchaser.*? 


[§ 1125] (2) Rights and Liabilities of Assignee** 
—(a) In General. Where the lien of the vendor has 
been expressly reserved,** or where the vendor has 
retained title,*® or, where the vendor’s lien is an 
implied hen, in jurisdictions where the vendor’s im- 
plied lien is assignable and.passes with the transfer 
of a purchase-money note,#® either as against the 
original purehaser,** or as against a subsequent pur- 
chaser with notice that the purchase money has not 
been paid,*’ one who acquires such a note in due 
course, for value, before maturity, and without notice 
of any outstanding equities or defenses, is entitled 
to the benefit of the vendor’s len,*® and he may en- 


34. Frazier v. Tankersley, (Tex. App.) 159 S.W. 867) ]. 21 Ky.L. 392. 
Commn.App.) 285 S.W. 305 [aff (Civ. 48. See infra § 1153. [f] Where no lien between original 
TS SCI ESS air at 49. See cases supra note 47; and| parties to note.—A bona fide pur- 
35. Sanger Bros. v. Hammonds, | infra this note. chaser of a vendor’s lien note is en- 


(Tex-Civ.App:)) 248% .SIW.s 477. 


36. Effect of assignment of pur- (a] 


Reformation of paper to re- 
serve lien.—If a contract to convey 


titled to enforce such lien, even 
though no lien actually existed be- 


chase-money notes on vendor’s right 
to release lien see infra § 1198. 


87. White v. Carpenter, 2 Paige (N. 
We) ee 75 
@S. Beard v. Payne, 115 N.E. 782, 


64 Ind.App. 324. 


39. Lewis v. Shearer, 59 N.E. 580, 
189 Ill. 184; Church vy. Smith, 39 Wis. 
492. 

40. Morrison vy. Glass, 5 B.Mon. 
(Ky.) 240. 

41. McMichael v. Jarvis, 15 S.W. 


ENT Sie Xan Os Gle 


42. Pickett v. Dallas Trust & Sav- 
ings Bank, (Tex.Commn.App.) 24 S. 
W.(2d) 354 [rev (Civ.App.) 13 S.W. 
(2d) 195]. 

43. Cross references: 
Abandonment of contract as affecting 

assignee’s right to lien see infra § 

1158. 

Application of doctrine of marshaling 
assets in favor of holder of vendor’s 
lien see Marshaling Assets and Se- 
curities § 19. 


Release of lien as affecting assignee 
of purchase-money notes in general 
see infra §§ 1198, 1199. 


Right of: 


Assignee of notes to release re- 
served lien see infra § 1196. 

Assignee of purchase-money note 
under Georgia law see supra § 
1118. 

Purchaser of vendor’s lien note to 
acquire title to land from pur- 
chaser thereof after commence- 
ment of action to foreclose lien 
see Lis Pendens § 96. 


Vendor’s rescission of contract as af- 
fecting assignee’s right to lien see 
infra § 1158. 


44. See supra § 1114. 


45. See supra § 1116. 
46. See supra §§ 1115, 1118. 
47. Bates v. Childers, 20 P. 164, 5 


N.M. 62; Pope v. Beauchamp, 219 S.W. 
447, 110 Tex. 271 [setting aside on reh 
(Commn.App.) 206 S.W. 928 (rev (Civ. 


land is reformed by the court to make 
it into an actual conveyance express- 
ly reserving a vendor’s lien, bona fide 
purchasers of the purchase-money 
notes are entitled to enforce the lien. 


Smith y. Plaster, 144 S.H. 417, 151 Va. 


DAS a 

[b] Rescission of sale of land.— 
(1) The purchaser of a vendor’s lien 
note is entitled to the benefit of the 
lien, although the vendor and pur- 
chaser may have rescinded the sale 
of the land, the purchase money for 
which the lien secures, where the pur- 
chaser of the note has no notice of 
such rescission. Brotherton yv. An- 
Gerson, 66 S.W. 682, 27 Tex.Civ.App. 
587; Terhune v. First Nat. Bank of 
Ladonia, 60 S.W. 352, 24 Tex.Civ.App. 
242. (2) But a purchaser of a ven- 
dor’s lien note after maturity is 
charged with notice of such rescis- 
sion, and cannot enforce the lien. 
Terhune y. First Nat. Bank of La- 
donia, supra. (3) Extinguishment of 
hoe by rescission of sale see infra § 


[c] Agreement to reconvey land.— 
The rights of an assignee of a pur- 
chase-money note to a vendor’s lien 
are not affected by a secret agree- 
ment to reconvey the land, of which 
agreement he had no notice. Hamil- 
ton-Brown Shoe Co. v. Lewis, 28 S.W. 
101, 7 Tex.Civ.App. 509. 


[d] Dedication of land.—A bona 
fide purchaser of a vendor’s lien note 
is entitled to subject to the payment 
of the note all the property covered by 
the lien retained to secure the note, 
as against a parol dedication of the 
land, of which dedication the pur- 
chaser of ‘the note had no notice. 
Adoue & Lobit v. Town of La Porte, 
124 S.W. 134, 58 Tex.Civ.App. 206. 


[e] Surrender of part of notes.— 
Where the holder of four purchase- 
money notes surrenders two of them 
to the widow of the purchaser, this 
does not amount to a sale of the two 
notes to the widow, and the vendor’s 
lien exists for the sole benefit of a 
bona fide purchaser of the other two 
notes. Hewitt v. Dodd, 51 S.W. 795, 


tween the original parties to the note. 
Robinson vy. Phipps, (Tex.Civ.App.) 
269 S.W. 459; Lawson vy. Phipps, (Tex. 
Civ.App.) 269 S.W. 458; Houghton v. 
ae 42 S.W. 1018, 17 Tex.Civ. App. 


[g] Election of remedies by as- 
signee.—(1) The assignee of the ven- 
dor in an executory contract for the 
sale of land may sue at law those 
whose promise to pay it holds, or fore- 
close the vendor’s lien (Midland 
County Sav. Bank v. T. C. Prouty Co., 
123 N.W. 549, 158 Mich. 656, 133 Am. 
S.R. 401; First Nat. Bank of Falls 
City v. Edgar, 91 N.W. 404, 65 Neb. 
340; Smith v. Tipps, (Tex.Civ.App.) 
171 S.W. 816), (2) but he must eleet 
his remedy, and the court will not 
make the election for him nor give 
him alternative relief (Smith v. Tipps, 
supra). (3) Election of remedies by 
een in general see supra §§ 1070-— 

72. 

{h] In Arkansas (1) under a stat- 
ute providing that the lien or equity 
held or possessed by the vendor of 
real estate, when the same is ex- 
pressed upon or appears from the 
face of the deed or conveyance, shall 
inure to the benefit of the assignee 
of the note or obligation given for 
the purchase money of such real es- 
tate, and’ may be enforced by such 
assignee, an innocent purchaser of 
vendor's lien notes is entitled to the 
benefit of a lien reserved by the ven- 
dor in the deed (Harrison y. Caddo 
Valley Bank, 194 S.W. 854, 128 Ark. 
462), (2) and the assignee’s rights 
cannot be affected by any agreement 
between the vendor and purchaser for 
destruction of the deed, of which the 
assignee was not advised (Harrison 
v. Caddo Valley Bank, supra), (3) 
and such assignee is protected, as 
against the vendee and purchasers 
from him, from a claim that the lien 
affected only part of the land, of 
which claim the assignee had no no- 
tice (Graves v. First Nat. Bank, 189 
S.W. 664, 126 Ark. 177). (4) Under 
the statute, the rights of such a bona 
fide assignee of a purchase-money 
note will prevail over an innocent pur- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 1125] 


force an agreement between the holder of the equity 
in the land and a third party whereby the third par- 
ty agreed to discharge the vendor’s lien notes.®° 
But where a purchase-money note is acquired with- 
out consideration,®* or with notice,°? or after matu- 
rity,°® the right of the transferee of the note to 
the vendor’s lien is subject to all the defenses and 
equities which are available against the original 
payee. But no secret equities between the maker 
and payee of the lien notes can be set up against a 
holder in due course of such notes.°* It has been 
held that the amount recoverable by an assignee of 
a vendor’s lien in enforeing it will be reduced by the 
amount paid by the purchaser of the land to dis- 
charge prior liens on the land.**% Vendoyr’s hen 
notes created under a forged deed are of no effect, 
although they come into the hands of a purchaser 
in good faith and for value.®® An assignment of a 
note or claim for the purchase money, as between the 
vendor and assignee, invests the assignee with all the 
rights of the vendor,®® except where the assignee 
takes with notice of a prior assignment by the com- 
mon assignor,®’ but the assignee or indorsee of a 
purchase-money note stands in no better position 
than the original payee or vendor,®* and cannot 
assert his lien against a subsequent bona fide pur- 
chaser of the land without notice of the outstanding 
equity,®® and, where a vendor could not have com- 
pelled the payment of the purchase-money notes 
without removing an encumbrance from the land, 
his assignee acquires no greater right.°° The as- 
signee of a bond given for the purchase money for 
a part of a tract of land, being defeated in obtain- 
ing the money from the grantee thereof, has no lien 
on the unpaid purchase money in the hands of the 
grantee of the other part.°t That an obligation for 
the balance of purchase money for land, payable on 


chaser of the property subsequent to 53. 
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Burnett v. Aitteberry, 145 S.W. 
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condition of the establishment of title against an 
adverse claimant, has been assigned to such adverse 
claimant in satisfaction of his claim does not affect 
the lien, as on the entire interest in the land sold.*” 
one who, pursuant to an agreement with the pur- 
chaser to carry his debt for the purchase money, pur- 
chased the notes given by the purchaser to the ven- 
dor in payment of a part of the purchase price is 
entitled to enforee the vendor’s lien against all the 
land sold to the purchaser, although the purchaser 
agreed with a third party that he should have a part 
of the land in return for an advancement of a part 
of the purchase money.®® The assignee of a pur- 
chase-money note given under a sale which was later 
rescinded has a lien on the land as against a second 
purchaser of such land who holds under a bond for 
title.°4 


Possession of vendor as notice. It has been held 
that possession of the premises by the vendor is not 
notice to a purchaser of vendor’s lien notes of any 
defect in the conveyance of the land.®® 


Note arising out of simulated sale. Where ven- 
dor’s lien notes have come into existence as the re- 
sult of a fictitious sale of land, it has been held 
that only actual notice to a purchaser of such notes 
before maturity and for value that a warranty deed 
to the maker of the notes was a simulated transfer 
will deprive such purchaser of the vendor’s lien re- 
tained in the notes,°® but, where the transfer of the 
land and execution of the note were for the accommo- 
dation of the vendor, it has been held that a pur- 
chaser with notice of the simulated sale may enforce 
the lien.®* A subsequent purchaser of such notes 
is entitled to the same protection as is afforded to an 
original bona fide purchaser for value before matu- 
rity,®°® and one purchasing a vendor’s lien note from 
an innocent purchaser of such note may enforce the 


v. Cordella, (Tex.Commn.App.) 285 S. 


the execution of a deed by the ven- 
dor releasing the vendor’s lien (Beard 
vy. Bank of Osceola, 190 S.W. 849, 126 
Ark. 420), (5) or over a second pur- 
chaser of the land after a reconvey- 
ance to the vendor by the maker of 
the purchase-money notes (Driver v. 
Lacer. 186 S.W. 824, 124 Ark. 150). 
(6) The fact that vendor’s lien notes 
have been assigned to secure an an- 
tecedent indebtedness does not impair 
the right of the assignee to assert 
claims of an innocent holder of the 


notes. Beard y. Bank of Osceola, su- 
pra. 
{iJ In Louisiana, where a notary 


who made a loan to the owner of land 
acknowledged a simulated sale and 
received vendor’s lien notes which he 
transferred to innocent third persons, 
the holders of the notes may first 
prove their claim against the proceeds 
of the notes in the hands of the no- 
tary, and then against the property. 
In re Collins, 235 F. 937 [rev on other 
grounds 241 F. 636]. 


50. Cooney v. Eastman, 
Civ.App.) 183 S.W. 96. 


51. Gill v. F'ugate, 78 S.W. 188, 117 
Ky. 257, 25 Ky.L. 1367; Lybrand v. 
Fuller, 69 S.W. 1005, 30 Tex.Civ.App. 
116. 


52. Day v. Galloway, 96 So. 365, 19 
Ala.App. 130 [cert den 96’So. 369, 209 
Ala. 469]; Earley v. France, 172 N.W. 
73, 42 N.D. 52; Miller v. Skanes, (Tex. 
Civ.App.) 253 S.W. 314; Beeler v. Ter- 
rell, (Tex.Civ.App.) 245 S.W. 459; 
Texas Land & Mortgage Co. v. Cooper, 
(Tex.Civ.App.) 67 S.W. 178. 


(Tex. 


582, 105 Tex. 119 [mod (Civ.App.) 130 
S.W. 1028]; Frazier v. Tankersley, 
(Tex.Commn.App.) 285 S.W. 305 [aif 
(Civ.App.) 272 S.W. 212]; Cleveland 
State Bank v. Gardner, (Tex.Civ. App.) 
274 S.W. 220 [rev on other grounds 
(Commn.App.) 286 S.W. 173]; Latti- 
more v. Provine, 69 S.W. 222, 29 Tex. 
Civ.App. 111; Terhune vy. First Nat. 
Bank of Ladonia, 60 S.W. 352, 24 Tex. 
Civ.App. 242; Columbia Ave. Saving- 
Fund, etc., Co. v. Roberts, ¢€Tex.Civ. 
App.) 41 S.W. 111. 


[a]. Release of land by vendor.— 
An assignee of a purchase-money note 
after maturity is bound by the previ- 
ous act of the vendor in releasing a 
parcel of the land on its conveyance 
by the vendor, whereby the lien on 
parcels previously conveyed by the 
purchaser is proportionately reduced. 
Lattimore v. Provine, 69 S.W. 222, 29 
Tex.Civ.App. 111. 

54. Morgan v. Farmington Coal & 
Coke Co., 124 S.E. 591, 97 W.Va. 83. 


Defenses to enforcement of vendor’s 
lien in general see infra §§ 1223-1225. 


544. Morgan v. Farmington Coal 
& Coke Co., 124 S.E. 591, 97 W.Va. 83. 


55. Harris “vy. Cordella, (Tex. 
Commn.App.) 285 S.W. 268 [mod (Civ. 
App.) 280 S.W. 247]. 

[a] On cancellation of deed as 
forgery a bona fide purchaser of pur- 
chase-money notes is entitled to re- 
cover from the vendor interest on 
the amount received by the vendor 
from the vendee out of the proceeds 
of the notes, from the date the money 
was received by the vendor. Harris 


W. 268 [mod (Civ.App.) 280 S.W. 247]. 

56. J. I. Porter Lumber Co. v. Bon- 
ner, 290 S.W. 606, 172 Ark. 828; Hicks’ 
Committee v. Smith, 166 S.W. 248, 158 


Ky. 752; Cummings v. Oglesby, 50 
Miss. 153. 
57. Powell v. Powell, 117 S.W. 


1113, 217 Mo. 571. 

58. Day v. Galloway, 96 So. 365, 
19 Ala.App. 130 [cert den 96 So. 369, 
209 Ala. 469]; Cleveland State Bank 
v. Gardner, (Tex.Civ.App.) 274 S.W. 
220 [rev on other grounds (Commn. 
App.) 286 S.W. 173. See also cases 
infra notes 59, 60. 

59. See infra § 1153. 


60. Merrifield v. Tyler, 8 Ky.L. 422. 


61. Ragsdale v. Hagy, 9 Gratt. (50 
Va.) 409. 

62. Burks v. Watson, 48 Tex. 107. 

63. Nobles v. Long, (Tex.Civ.App.) 


202 S.W. 752. 


64. Young v. Atkins, 51 Tenn. 529. 
65. Ledbetter _v. Martinez, (Tex. 
Civ.App.) 48 S.W.(2d) 408; Ford v. 


Wallace, (Tex.Civ.App.) 283 S.W. 934; 
Brooker v. Wright, (Tex.Civ.App.) 216 
S.Ww. 196. 


66. Ledbetter v. Martinez, 
Civ.App.) 48 S.W.(2d) 408. 


Creation of lien on homestead prop- 
aed in general see Homesteads §§ 255, 


(Tex. 


67. Skidmore v. First Nat. Bank, 
(Tex.Civ.App.) 261 S.W. 552. 
68. Ledbetter v. Martinez, (Tex. 


Civ.App.) 48 S.W.(2d) 408. 
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lien, although he have notice of the simulated sale.°® 
Also, an innocent purchaser of a vendor’s len note 
may enforce it against the land, although the person 
from whom he purchased it was a purchaser with 
notice that it arose out of a simulated sale.*° 


Express reservation of lien on face of note. Where 
a recital that it is given for the purchase price of 
land is embodied in a note for the purpose of en- 
abling the payee to transfer it, and the transferee 
takes it on the faith thereof, the maker and those 
claiming under him are estopped to deny that it was 
so given when the right to a vendor’s lien is as- 
serted.74 


Prior lien. The assignee of notes executed for 
the price of land may defeat a prior lien by pleading 
an estoppel arising from representations to the’ pur- 
chaser.*? 


In Texas it is held that, although the lien of the 
vendor reserved on the land follows the transfer 
or assignment of the note or debt, the assignee ac- 
quires no title or possessory right to the land as a 
result of such assignment, or anything more than 
the vendor’s lien by which the note or debt is se- 
cured;7% and the fact that an assignee of a pur- 
chase-money note is in possession of the land on 
which the note was a lien does not give him the right 
to hold the land against the purchaser.‘* Where, 
however, an assignee of notes given for the purchase 
price of land, secured by a vendor’s lien, takes a con- 
veyance of the vendor’s interest, he has the same 
right to recover the land on the nonpayment of the 
notes as the original vendor would have had.‘° The 
superior legal title, which in this state remains in 
(TexiCiv. 


69. Brooker v. Wright, Ivory, 
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(Tex.Civ.App.) 30 S.W. 716. 
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[§§ 1125-1126 


the vendor of land who expressly retains a lien for 
the purchase money,’® does not pass to the assignee 
of a purchase-money note by the assignment,’ and, 
where a vendor of land, still holding the superior 
legal title, conveys to one to whom he has assigned 
the purchase-money notes, this vests the legal title 
in the assignee,’’ although the notes be barred by 
limitations.7® But a disclaimer of title by the ven- 
dor will not operate to vest it in the assignee of 
vendor’s lien notes.8° After the assignment of the 
purchase-money notes the vendor no longer has 
any interest in the land,*! and there is some author 
ity that the vendor’s superior legal title is extin- 
guished by such transfer, since the assignment of the 
notes carries with it the vendor’s lien,®? but it has 
also been held that, after the assignment, the ven- 
dor will hold this title in trust for the holder of 
the lien,** but only to the extent that he cannot dis- 
pose of his title so as to defeat the lien of the as- 
signed notes.84 As the vendor may pass the supe- 
rior legal title to the holder of the unpaid purchase- 
money note, so also such assignee may likewise pass 
the superior legal title to a subsequent assignee of 
the same unpaid purchase-money note.*® The fact 
that the assignment of the note and len and the 
transfer of the superior legal title take place at 
different dates does not affect the right of the trans- 
feree to recover the land.*® 


[§ 1126] (b) Conveyance of Vendor’s Interest to 
Assignee of Notes. Where the vendor assigns pur- 
chase-price notes secured by a vendor’s lien and 
conveys to the assignee his interest in the land, the 
assignee acquires all the vendor’s rights.*7 Where 


(Tex.Civ.App.) 158 S.W. 247; Jackson 


App.) 216 S.W. 196. 
70. Brooker v. Wright, supra. 


71. Prickett v. Sibert, 75 Ala. 315; 
Simmons vy. Edens, 1 Tenn.Civ.A. 56. 


72. Radley v. Shower, 5 Ky.L. 313. 


73. Humphreys-Mexia Co. v. Gam- 
mon, 254 S.W. 296, 113 Tex..247, 29 A. 
L.R. 607 [mod (Civ.App.) 244 S.W. 
162]; Farmers’ Loan & Trust Co. v. 
Beckley, 54 S.W. 1027, 98 Tex. 267; 
Hamblen v. Folts, 7 S.W. 834, 70 Tex. 
133; Stephens v. Matthews, 6 S.W. 
567, 69 Tex. 341; Russell v. Kirk- 
bride, 62 Tex. 455; Baker v. Comp- 
ton, 52 Tex. 252; Cassiday v. Frank- 
land, 1 Tex.Unrep.Cas. 538; Newby v. 
Harbison, (Tex.Civ.App.) 185 S.W. 
642; R. B. Godley Lumber Co. v. 
Slaughter, (Tex.Civ.App.) 171 S.W. 
779; Gulf, C. & S. F. Ry. Co. v. Blount, 
(Tex.Civ.App.) 136 S.W. 566; Hatton 
v. Bodan Lumber Co., 123 S.W. 163, 
57 Tex.Civ.App. 478; Atteberry v. 
Burnett, 114 S.W. 159, 52 Tex.Civ.App. 
617. 


74. Garner v. Black, 65 S.W. 876, 
95 Tex. 125 [aff (Civ.App.) 63 S.W. 
918]. 


75, KEFarmers’ Loan & Trust Co. v. 
Beckley, 54 S.W. 1027, 93 Tex. 267; 
White v. Cole, 29 S.W. 759, 87 Tex. 
500; Wier v. Yates, (T'ex.Civ.App.) 
237 S.W. 628; Gulf, C. & S. EK. Ry. Co. 
v. Blount, (Tex.Civ.App.) 136 S.W. 
566; Crain v. National Life Ins. Co. 
of United States, 120 S.W. 1098, 56 
Tex.Civ.App. 406; Atteberry v. Bur- 
nett, 114 S.W. 159, 52 'Tex.Civ.App. 
617; Rutherford v. Mothershed, 92 
S.W. 1021, 42 Tex.Civ.App. 360; New 
England L. & T. Co. v. Willis, 47 S.W. 
489, 19 Tex.Civ.App. 128; Jackson v. 


_ Effect of conveyance of vendor’s 
interest to assignee in general see in- 
fra § 1126. 


76. Texas rule on superior legal ti- 
tle in vendor after conveyance with 
express reservation of lien see supra 
§§ 1078, 1079. 


77. Humphreys-Mexia Co. v. Gam- 
mon, 254 ‘S/W. ‘296,113 Tex! 247,;'29 
A.L.R. 607 [mod (Civ.App.) 244 S.W. 
162]; Farmers’ Loan & Trust Co. v. 
Beckley, 54 S.W. 1027, 93 Tex. 267; 
White v. Cole, 29 S.W. 759, 87 Tex. 
500; Stephens v. Matthews’ Heirs, 6 
S.-W. 567, 69 ' Tex: 341; \Cassiday v. 
Frankland, 1 Tex.Unrep.Cas. 538; 
Smith v. Tipps, (Tex.Commn.App.) 
229 S.W. 307 [rev (Civ.App.) 191 S.W. 
392; R. B. Godley Lumber Co. v. 
Slaughter, (T’ex.Civ.App.) 171 S.W. 
779; Scott v. Watson, (Tex.Civ.App.) 
167 S.W. 268; Hatton v. Bodan Lum- 
ber Co., 123 S.W. 163, 57 Tex.Civ.App. 
478; Mundine v. Pauls, 28 Tex.Civ. 
App. 46, 66 S.W. 254; Fox yv. Robbins, 
(Tex.Civ.App.) 62 S.W. 815. 


78. Kendall v. Johnston, (Tex. 
Civ.App.) 258 S.W. 1098; Wier v. 
Yates, (Tex.Civ.App.) 237 S.W. 623; 
Henderson vy. Hawley, (Tex.Civ.App.) 
237 S.W. 341; Stansberry v. Booghery, 
(Tex.Civ.App.) 158 S.W. 247; Ziesch- 
ang v. Helmke, (Tex.Civ.App.) 84 S., 
W. 486; Jackson v. Bradshaw, 57 S. 
W. 878, 24 Tex.Civ.App. 30; Davis v. 
Hertman, 48 S.W. 50, 19 Tex.Civ.App. 
442; New England Loan & Trust Co. 
v. Willis, 47 S.W. 389, 19 Tex.Civ.App. 
128; White v. Cole, 29 S.W. 1148, 9 
Tex.Civ.App. 277. 


79. White v. Cole, 29 S.W. 759, 87 
Tex. 500; Stansberry v. Booghery, 


v. Bradshaw, 57 S.W. 878, 24 Tex.Civ. 
App. 30; Davis v. Hertman, 48 S.W. 
50, 19 Tex.Civ.App. 442. 

80. Smith v. Tipps, (Tex.Commn. 
App.) 229 S.W. 307 [rev (Civ.App.) 
191 S.W. 392]. 

81. See cases infra notes 82-84. 


82. Cassady yv. Frankland, 55 Tex. 
452, 1 Tex.Unrep.Cas. 538; Moore vy. 
Glass, 25 S.W. 128, 6 Tex.Civ.App. 368. 


83. Humphreys-Mexia Co. v. Gam- 
mon, 254 S.-W. 296, 113 Tex. 247, 29 
A.L.R. 607 [mod (Civ.App.) 244 S.W. 
162]; Russell yv. Kirkbride, 62 Tex. 
455; Wier v. Yates, (Tex.Civ.App.) 
237 S.W. 623; Smith v. Tipps, (Tex. 
Civ.App.) 191 S.W. 392 [rev on other 
grounds (Commn.App.) 229 S.W. 307]; 
Newby v. Harbison, (Tex.Civ.App.) 
185 S.W. 642; Brasfield v. Young, 
(Tex.Civ.App.) 153 S.W. 180; Ross v. 
Bailey, (Tex.Civ.App.) 143 S.W. 961; 
Atteberry v. Burnett, 114 S.Ww:. 159, 
52 Tex.Civ.App. 617; Brotherton v. 
Anderson, 66 S.W. 682, 27 Tex.Civ. App. 
587; Dittman v. Iselt, (Tex.Civ. App.) 
52 S.W. 96. 


84. Douglass v. Blount, 67 S.W. 
484, 95 Tex. 369, 58 L.R.A. 699; Farm- 
ers’ Loan & Trust Co. v. Beckley, 54 
S.W. 1027, 98 Tex. 267: Brasfield v. 
Young, (Tex.Civ.App.) 153 S.W. 180; 
Atteberry v. Burnett, 114 S.W. 159452 
LexCiv.App. 617. 


re BR pee Heol Lumber Co. v. C. 
: aughter Co., (Tex.Civ. : 
S.W. 801. : ADD.) 
86. R. B. Godley Lumber Co. v. G. 
C. Slaughter Co., supra; Jackson v. 
Bradshaw, 57 S.W. 878, 24 Tex.Civ. 
App. 30. 
87. Ark.—St. Peter’s Literary As- 


For later cases, developments and changes in the law see Annotations, same title and section number 


a 


§§ 1126-1128] 


a vendor, who has covenanted to sell land to a pur- 
chaser, conveys to a third party all his title and 
interest in the land and assigns to him the articles 
of agreement for the sale and payment of the pur- 
chase money by the purchaser, the deed and assign- 
ment of the articles of agreement operate to trans- 
fer the vendor’s lien to the third party, since he ac- 
quires the entire title by such deed and assignment.*® 


[§ 1127] (8) Rights of Third Party Payee of 
Note. Where it is agreed that a third party shall re- 
ceive the purchase price direct from the purchaser, 
and a note for the purchase money is given by the 
purchaser to such third party, such a transfer of 


sociation v. Webb, 31 Ark. 140. 


Pilea hi v. McKinney, 20 Cal. 


Ga.—Rems v. Habersham Bank, 129 
S.E. 89, 160 Ga. 686. 


Iowa.—Guest v. Byington, 14 Iowa 


Tex.—Rutherford v. Mothershed, 92 
S.W. 1021, 42 Tex.Civ.App. 360; Polk 
v. Kyser, 53 S.W. 87, 21 Tex.Civ.App. 
676; New England L. & T. Co. v. Wil- 
lis, 47 S.W. 389, 19 Tex.Civ.App. 128; 
Jackson v. Ivory, (Civ.App.) 30 S.W. 
716; White v. Cole, 29 S.W. 1148, 9 
Tex.Civ.App. 277; Abernethy v. Bass, 
29 S.W. 398, 9 Tex.Civ.App. 239. 


[a] Thus (1) where a lien is ex- 
pressly reserved in a deed and note 
given for the purchase money, and 
the vendor assigns the note and guar- 
antees its payment, and, after the pur- 
chaser’s default in payment, the ven- 
dor, in consideration of his being re- 
leased from his guaranty, conveys the 
land to the assignee of the note, the 
assignee acquires title to the land as 
against the purchaser and maker of 
the note, and may recover possession 
of the land, although the note is 
barred by the statute of limitations. 
Abernethy v. Bass, 29 S.W. 398, 9 
Tex.Civ.App. 239. (2) Where one 
who executes a title bond to convey 
land on payment of the purchase mon- 
ey afterward conveys the land and 
transfers the purchase-money notes 
to a third person, the latter is subro- 
gated to all the rights of the vendor 
and may maintain a bill in equity to 
enforce the vendor's lien. St. Peter’s 
Literary Association v. Webb, 31 Ark. 
140; Taylor v. McKinney, 20 Cal. 618; 
Polk v. Kyser, 53 S.W. 87, 21 Tex.Civ. 
App. 676. See also Guest v. Byington, 
14 Iowa 30 (where action was to fore- 
close title bond). 


88. Hooper v. Logan, 23 Md. 201. 


89.. Pinchain vy. Collard, 13 Tex. 
333. 
90. Right of third party to priority 


of lien as result of subrogation in gen- 
eral see Subrogation § 119. 


91. See cases infra this note. 


{a] Assignment for collection 
only.—(1) Where a vendor’s lien note, 
recited in a recorded deed, was as- 
signed before maturity, the assign- 
ment not being recorded, and there- 
after the land was reconveyed to the 
vendor and the note and lien canceled 
and released of record, and the land 
resold by the vendor and purchase- 
money notes given therefor, which 
notes were assigned for collection 
only, the holder of such notes for col- 
lection only has an interest inferior 
to the lien secured by the note given 
on the first sale. King v. Quincy Na- 
tional Bank, 69 S.W. 978, 30 Tex.Civ. 
App. 92. (2) When an indorsee “for 
collection” assigns a note given for 
the purchase money of land to one 
who pays it for the obligor, the as- 
signee acquires no title to the note, 
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the debt passes 
party.®° 


The len 


tion.®# 


and therefore cannot enforce a ven- 
dor’s lien to the prejudice of the 
liens of the holders of other notes giv- 
en for the purchase money of the 
same land. Gaskill y. Huffaker, 49 
S)W.9%70,.20 Kyla. 1555. (3), ‘Where 
a person holds two vendor’s lien notes 
due at different times, and the holder 
assigns the first note due for collec- 
tion only, and the assignee transfers 
it to a purchaser without authority, 
the lien of such purchaser is inferior 
to the lien of the original holder rep- 
resented by the second note. Goddard 
v.- Peeples, 33 S.W. 314, 11 Tex.Civ. 
App. 615. 


[b] Transfer of purchaser’s notes 
to him by vendor’s assignee by in- 
dorsement in blank.—Where an as- 
signee of purchase-money notes given 
by the purchaser for the price of land 
transferred them to the purchaser by 
indorsement in blank, without being 
marked ‘paid,’ and such notes later 
came into ithe hands of a third party 
who claimed a lien prior to that of 
the original assignee, the equitable 
rule that the holder of secured notes 
assigning one cannot compete with 
the assignee as to the proceeds of the 
security was held inapplicable. Mar- 
tin v. Iverson, 5 La.App. 525. 


[c] Priority of unrecorded note as 
against notes transferred as collater- 
al. Where it appears that the ven- 
dor and purchaser rescinded the first 
sale, for which the purchase-money 
note in suit was given, and made an- 
other sale, giving and taking other 
notes, which tthe vendor transferred 
as collateral to a bank which had no 
notice of the prior note, and which 
is made a party defendant, plaintiffs 
must show that the bank has more 
than sufficient collateral security for 
its debt before ‘they can establish 
their note, it having never been re- 
corded, as a prior lien on the land, 
and this is not done by an admission 
of the bank president that it holds 
collateral slightly in excess of the 
debt. Brown v. Thompson, 15 S.W. 
168, 79 Tex. 58. 


{d] Purchaser before maturity.— 
An innocent purchaser of vendor’s lien 
notes before maturity occupies the 
same position as a purchaser of the 
land. Mansur & Tebbetts Implement 
Co: v. Beer) 45 S.W. 972," 19, Tex.Civ: 
App. 311. 


Rules applicable to holders of com- 
mercial paper in general see Bills and 
Notes 8 C.J. p 1 


92. See cases infra this note. 


[a] Record of deed as notice of 
lien reserved therein.—Where a deed 
reserving a vendor’s lien has been 
recorded, third persons are charged 
with notice of the lien, and purchas- 
ers of a second series of vendor’s lien 
notes, after a reconveyance of the 
land to the vendor and a resale by 
him, take subject to the lien of the 
first notes. H. O. Wooten Grocer Co. 
y. Lubbock State Bank, (Tex.Commn. 
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the lien of the vendor to the third 


[§ 1128] (4) Priorities after Assignment®°—(a) 
In General. The relative rights of assignees of pur- 
chase-money notes, as between themselves and with 
regard to other persons, are frequently governed by 
the general rules applicable to holders of commer- 
cial paper,®! on the effect of recording or failing 
to record the conveyance of the land®? or the trans- 
fer or assignment of the purchase-money notes,°* 
and, in many instances, on the particular facts and 
circumstances of the transaction under considera- 


of the assignee of a purchase-money 


App.) 215 S.W. 
179 S.W. 1141]. 

{b] Where deed recorded before 
assignment of notes.—Where the deed 
of conveyance is recorded before as- 
signment of the purchase-money 
notes, the assignee is treated as a 
bona fide purchaser without notice of 
any prior lien arising before the re- 
cording of such deed. Mansur & 
Tebbetts Implement Co. v. Beer, 45 
Sow. 972, 19° 'Tex.Civ. App. 311. 


_[c] Where deed recorded after as- 
signment of notes.—The assignee of 
a vendor’s lien is not charged with 
constructive notice of a subsequent 
recorded deed conveying a part of 
the land covered by the lien. Biswell 
v. Gladney, (Tex.Commn.App.) 213 
ines 256 [mod (Civ.App.) 182 S.W. 


Record: 


As notice of lien to subsequent pur- 
chasers see infra § 1145. 


Of deed as notice to subsequent pur- 
eats in general see supra §§ 968— 
10. 


93. Proceedings to perfect liens in 
general see Liens § 30 


Record of assignment of purchase- 
money note or vendor’s lien in general 
see supra §§ 1122, 1123. 


94. See cases infra this note; 
eases infra notes 91, 92. 


[a] Agreement for prior lien to 
another.—The assignee of notes for 
the deferred payments on land, which 
notes are secured by a lien on the 
land, cannot be deprived of his_pri- 
ority by an agreement, of which he 
had no notice, that one who had ad- 
vanced money to make the cash pay- 
ment on the land was to have a prior 
lien therefor. Spalding v. Cleland, 
53.8.W..294, 21 Ky... 902. G 


[b] Priority of vendor’s lien note 
over subsequent note not for purchase 
money.—Where a vendor’s lien note 
was assigned to a third party by the 
vendor, and the purchaser also gave 
the vendor another note which was 
not for the purchase money of the 
land, at a later date, which latter 
note also passed to a third party, the 
lien of the vendor’s lien note is prior 
to that of the second note. Lorance 
v. Davis, 2 Tex.Unrep.Cas. 278. 


[c] Priority as between assignee 
from vendor and. transferee of note 
from purchaser after redelivery to 
him.—Where a vendor has assigned 
one of two notes secured by a vendor’s 
lien, and has indorsed and redelivered 
the other to the purchaser, who has 
transferred it to a third party as col- 
lateral security for a debit, the lien 
of the assignee of the first note is 
superior to that of the holder of the 
second note as collateral. Smith v. 
Cooley, (Tex.Civ.App.) 164 S.W. 1050. 

{d] Reconveyance of land to ven- 


dor after assignment of notes.—(1) 
Where a vendor of land takes yen- 


835 [rev (Civ.App.) 


and 
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note given to the vendor of land, who makes a bond 
for title, takes precedence over an assignment for 
the benefit of the vendor’s creditors made subsequent 
to the transfer of the note,®® or a judgment obtained 
against the vendor after such transfer.°® An as- 
signee of purchase-money notes has a lien superior 
to that of the purchaser’s assignee in bankruptcy,®? 
or to the hen of the purchaser as against a subpur- 
chaser of the Jand.®°* The assignee of a note given 
for land conveyed in fraud of creditors may enforce 
a vendor’s lien as against one who purchased with 
notice at an execution sale under a judgment to 
which such assignee was not a party.°® Where the 
assignor of two notes secured by a lien on land has 
been released from liability, on his assignment of one 
of the notes, by the laches of the assignee, the pro- 
ceeds of the land should be applied equally to the 
two notes.1 Where the vendor having a len for 
the price undertakes to mortgage the land, this 
constitutes an equitable assignment of the lien, and, 
where there are several such assignments, they are 
satisfied according to priority.2 An agreement as 
to the priority of vendor’s lien notes is binding on 
the payees of such notes and their assignees charge- 
able with knowledge of such agreement,*? and it is 
umnmaterial whether an assignee of a note claiming 
under such an agreement had notice of it at the 
time of the assignment to him.* It has been held 
that bona fide purchasers of vendor’s lien notes from 
the record owner thereof acquire a lien on the land 
superior to that of a purchaser at a foreclosure sale 
by the actual owner of the notes.® 


Bond for title. Where a bond for title is given, 
which bond is not registered, the rights of an as- 
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signee of a purchase-money note are to be preferred 
to those of a creditor of the vendor purchasing at an 
execution sale, pending a suit brought by such as- 
signee to enforce his lien;® but, where executions 
are levied on the land before the bond for title is 
registered, the lien of the assignee of the purchase- 
money notes is inferior to that of the execution cred- 
itors.’. Where a vendor who has given a bond for 
title, before conveying to the purchaser, assigns one 
of the purchase-money notes, the lien of a judgment 
recovered against the purchaser, after the convey- 
anee is made, will be subject to the lien of the as- 
sigenee.s Where the vendor who has retained title 
assigns the purchase-money notes and later, before 
payment of the notes, conveys title to the purchaser, 
the lien of the assignee of the notes is superior to 
that of a judgment creditor of the purchaser.® 
Where the vendor assigns purchase-money notes aft- 
er a sale of the property giving a bond for title, a 
second purchaser from the vendor after such assign- 
ment acquires no interest in the property.'° 


[§ 1129] (b) Assignment of Part of Notes. As 
to the rights of different assignees of a series of 
notes secured by a vendor’s lien, there is a great con- 
flict of authority, there being three different views 
taken by the courts:t! In some jurisdictions it is 
held that the notes should be paid in the order of 
their assignment;1? in some jurisdictions it is held 
that the notes take precedence in the order of their 
maturity ;1* while in others it is the rule that the 
proceeds should be applied pro rata in part payment 
of the several notes, irrespective of their dates of 
maturity or assignment.‘ Where the vendor as- 
signs a part of the notes and retains the others, it 


dor’s lien notes in payment and as- 
signs the notes, and afterward the 
land is reconveyed to the vendor, he 
becomes repossessed of the land, sub- 
ject to the outstanding vendor’s lien 
in favor of the holder of the notes. 
Hamilton-Brown Shoe Co. vy. Lewis, 28 
SOW "101, 27% Tex. CivzApp. 1509.7 (2) 
Where a subsequent purchaser re- 
conveys the land to the original ven- 
dor, who retains a part of the ven- 
dor’s lien notes, the vendor by such 
purchase does not defeat the enforce- 
ment of the vendor’s lien by the hold- 
er of other of the original vendor’s 
lien notes. Ellis y. Singletary, 45 
Tex. 27 


[e] Where second note given for 
excess land.—Where a note is given 
for the price of land, and a second 
note is given therefor for an excess 
discovered by survey, as between the 
assignees of the two notes each is 
entitled to a first lien on the respec- 
tive tracts for the purchase price of 
which they were given. Colquitt v. 
Sturm, (Tex.Civ.App.) 91 S.W. 872. 


[f] Negligence of holder of orig- 
inal note.—Where the holder of a 
vendor’s lien note, which the vendor 
had transferred for value, neglected 
to record the transfer, and a person 
without actual notice was induced by 
the vendor to loan him money and 
take a mortgage on a part of the land 
which had been reconveyed to him, 
the vendor having obtained from the 
purchaser a duplicate of the lien note, 
which he fraudulently »roduced for 
the mortgagee, the mortgagee had 
the superior equity, since the holder 
of the original lien note was alone 
chargeable with negligence. South- 
ern Bldg., etc., Assoc. v. Brackett, 40 


S.W. 719, 91 Tex. 44. 


[g] Where dates of assignments of 
notes not shown.—Where the date of 
assignment of notes for ‘the purchase 
money of land for which a vendor’s 
lien was reserved was not shown, ona 
question of priority of liens the pre- 
sumption would be that the assign- 
ment was on the date of the notes. 
Maas v. Tacquard’s Ex’rs, 75 S.W. 
350, 33 Tex.Civ.App. 40. 


[h] Wendor’s claim to priority on 
land for purchase money, as allowed 
by statute, is not transferred to as- 
signee of purchase-money note as- 
signed without indorsement or guar- 
anty of payment. Hunt v. Harbor, 6 
S.E. 596, 80 Ga. 746. é 

$5. Burkhart v. Howard, 12 P. 79, 
14 Or. 39. 

96. Hadley v. Nash, 69 N.C. 162. 

97. Owingsville Exch., etce., Bank 
v. Stone, 80 Ky. 109, 3 Ky.L. 594. 

Effect of bankruptcy on outstand- 
ing liens of debtor in general see 
Bankruptcy § 287. 


98. Flournoy v. Harper, 1 So. 545, 
81 Ala. 494. 


99. Boling v. Howell, 93 Ind. 329. 

1. Green vy. Cummins, 14 Bush 
(Ky.) 174. 

2. Carlisle v. Jumper, 5 Ky.L. 190, 
81 Ky. 282. 


3.. Edelbrock v. Farmer, (Tex.Civ. 
App.) 43 S.W.(2d) 456. 

4 Edelbrock v. Farmer, supra. 

5. Gibson v. Morris, (Tex.Civ. App.) 
47 S.W.(2d) 648. 

6. Roberts v. Francis, 
(Tenn.) 127. 


2 Heisk, 


oat Taylor y. Deakins, 9 Lea (Tenn.) 


8. Parker v. Kelly, 18 Miss. 184. 
9. Pitts v. Parker, 44 Miss. 247. 


10. Georgia State Bldg. & Loan 
Fea v. Faison, 40 S.E. 760, 114 Ga. 


il... See. Nashville Trust. iCosgae 
Smythe, 29 S.W. 903, 94 Tenn. 513, 45 
one 748, 27 L.R.A. 663 (so say- 
ing’). 


12. White v. King, 53 Ala. 162; 
Griggsby v. Hair, 25 Ala. 327; First 
State Bank of Boones Path v. Kin- 
caid, 144 S.BH. 453, 151 Va. 101; Pax- 
ton Vv. Rich; 7 S.. 531!) 85> Valitse 
L.R.A. 639; Taylor v. Spindle, 2 Gratt. 
(438 Va.) 44; Home Nat. Bank of Sut- 
ton v. Boyd, 140 S.E. 482, 104 W.Va. 
502; Jenkins v. Hawkins, 12 S.E. 10905 
34 W.Va. 799. See McClintic v. Wise’s 
Adm ’'rs, 25 Gratt. (66 Va.) 448, 18 Am. 
R. 694 (recognizing rule). 


13. See Nashville Trust Co. v. 
Smythe, 29 S.W. 903, 94 Tenn. 518, 45 
eee 748, 27 L.R.A. 663 (stating 
rule). 


Application of rule to determine 
priority of assignees of separate 
hehe of mortgage debt see Mortgages 


14. Kitchen & Co. v. Whitt, 9 Ky. 
L. 441; Bank of Kentucky v. Allen, 
8 Ky.L. 36; Pugh v. Holt & Wheless, 
27 Miss. 461; Nashville Trust Co. 
v. Smythe, 29 S.W., 903, 94 Tenn, 518, 
45 Am.S.R. 748, 27 L.R.A. 663; An- 
drews v. Hobgood, 1 Lea (Tenn.) 693; 
McMichael v. Jarvis, 15 S.W. 111, 78 
Tex. 671; Wooters v. Hollingsworth, 
58 Tex. 371; Salmon v. Downs, 55 
Tex. 248; Paris .Hxch. Bank wv. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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has been held by some courts that the proceeds should 
first be applied to the payment of the notes assigned, 
without regard to maturity;15 but other courts have 
held that the vendor and his assignees should share 
Regardless of which rule is applied as 
between several assignees!’ or between the vendor 
and his assignees,!* it is not applicable where it is 
varied by the contract of assignment or the inten- 
tion of the parties. A vendor who receives vendor’s 
lien notes and assigns some of them may contract 
that the notes which he retains shall have prefer- 
ence over those assigned,!® or that those assigned 
shall have preference over the remainder;?° 
where one or more of a series of notes secured by 
a vendor’s lien are transferred by the owner with 
a guaranty of payment, either oral or in writing, 


pro rata.1° 


the note so transferred is entitled 


Beard, 49 Tex. 358; Dean v. Hudson, 
1 Tex.Unrep.Cas. 365; Miller v. Nich- 
ols, (Tex.Civ.App.) 258 S.W. 855; 
Archenhold vy. Branch, (Tex.Civ.App.) 


193 S.W. 457; Armstrong v. Parr, 
(Tex.Civ.App.) 162 S.W. 1008. See 
Bllis v. Roscoe, 4 Baxt. (Tenn.) 418 


(applying rule to stayor of judgment 
for amount of note secured by express 
lien). See also Levy v. Rudolph, 56 
S.W. 988, 22 Ky.L. 258 (holding that, 
as between the purchaser of one note 
and the subsequent pledgee of anoth- 
er, both of which are secured by the 
same vendor’s lien, there is no pri- 
ority, the pledgee being a holder for 
value). 

Distribution of proceeds of sale on 
foreclosure of vendor’s lien see in- 
fra_§ 1306. 


15. Ala.—Parsons v. Martin, 5 So. 
467, 86 Ala. 352; Preston & Co. vy. El- 
lington, 74 Ala. 133. 


Ky.—Thomas vy. Wyatt, 5 B. Mon. 
132; Ragan Bros. v. Hewlett, 7 Ky.L. 
755. See Forwood v. Dehoney, 5 Bush 
174 (recognizing rule, where assignee 
asked only for pro rata distribution). 


Miss.—Couret v. Conner, 79 So. 230, 
118 Miss. 374 [motion den 79 So. 801, 
118 Miss. 598]. 


Va.—McClintic v. Wise’s Adm’rs, 18 
Am.R. 094, 25 Gratt. (66 Va.) 448. 


W.Va.—Home Natt. Bank of Sutton 
v. Boyd, 140 S.E. 482, 104 W.Va. 502. 


Ont.—O’ Donohgue Vv. Hembroff, 19 
Grant (ch. (COnt.) 95. 


16. Fullerton v. Storthz, 33 S.W. 
(2d) 714, 182 Ark. 751; Ewing v. Ar- 
thur, 1 Humphr. (Tenn.) 536. 


{a] In Texas (1) the rule was set- 
tled in accordance with the text by 
a decision of the supreme _ court. 
Douglass v. Blount, 67 S.W. 484, 95 
Tex. 369, 58 L.R.A. 699 [rev (Civ.App.) 
62 S.W. 429]. (2) This rule has since 
been followed by a case in the court 
of civil appeals, in the opinion of 
which the earlier cases are cited and 
explained. Rogers vy. Smith, (Civ. 
App.) 31 S.W.(2d) 871. (3) Earlier 
cases to the same effect are Wooters 
v. Hollingsworth, 58 Tex. 371; Sal- 
mon v. Downs, 55 Tex. 243. And see 
McMichael vy. Jarvis, 15 S.W. 111, 78 
Tex. 671; Lewis v. Ross, (Civ.App.) 
65 S.W. 504 [mod on other grounds 
67 S.W. 405, 95 Tex. 358] (both recog- 
nizing rule). (4) A contrary view 
was taken by some cases (Walcott v. 
Carpenter, 132 S.W. 981, 63 Tex.Civ. 
App. 108; Douglass v. Blount, 55 S.W. 
526, 22 Tex.Civ.App. 493 [writ of 
error dism 56 S.W. 334, 93 Tex. 499]), 
(5) and it was held that, since a 
simple transfer by guaranty or in- 
dorsement of a purchase-money note 
by a vendor made him personally lia- 


VENDOR AND PURCHASER 


and, 


to prierity over 


ble for the payment of the note on 
default by the maker, the assignee 
of a note transferred by indorsement 
in blank was entitled to priority over 
the vendor out of the proceeds of the 
land when sold on foreclosure of the 
vendor’s lien (Walcott v. Carpenter, 
supra). (6) Whitehead yv. Fisher, 
Garrity & Huey, 64 Tex. 638, has been 
distinguished on the ground of an 
express agreement that the lien of 
the assignee be given _ priority. 
Douglass v. Blount, 56 S.W. 334, 93 
Tex. 499; Rogers v. Smith, (Civ.App.) 
31 S.W.(2d) 871.’ See infra note 18. 

Distribution of proceeds of sale on 
foreclosure of vendor’s lien see infra § 
1306. 

17. Nashville Trust Co. v. Smythe, 
29 S.W. 908, 94 Tenn. 5138, 45 Am.S.R. 
748, 27 L.R.A. 663; Menken Bros. v. 
Taylor, 4 Lea (Tenn.) 445; H. O. 
Wooten Grocer Co. v. Lubbock State 
Bank, (Tex.Commn.App,) 215 S.W. 
835 [rev (Civ.App.) 179 S.W. 1141]; 
Weeks v. Goldstein, (Tex.Civ.App.) 
288 S.W. 540; Kendall vy. Johnston, 
(Tex.Civ.App.) 258 S.W. 1093; Green 
v. Eddins, (Tex.Civ.App.) 167 S.W. 
196. See Miller v. Nichols, (Tex.Civ. 
App.) 258 S.W. 855 (recognizing rule). 
See also White, Smith & Baldwin v. 
Downs, 40 Tex. 225 (applying inten- 
tion rule in case of assignment of 
part of notes by assignee of all the 
notes to a Subassignee). 

[a] Guaranty of payment of differ- 
ent sets of notes by vendor.—Where 
the vendor has transferred different 
sets of purchase-money notes secured 
by one vendor’s lien to different par- 
ties, and has guaranteed the payment 
of the different sets, no priority of 
lien can exist as between the holders 
of the different sets. Kendall v. 
puss (Tex.Civ.App.) 258 S.W. 


18. Ewing v. Arthur, 1 Humphr. 
(Tenn.) 536; Whitehead v. Fisher, 
Garrity & Huey, 64 Tex. 638; Salmon 
v. Downs, 55 Tex. 243; Caraway v. 
Fowler, (Tex.Civ.App.) 255 S.W. 995 
[mod on other grounds (Commn.App.) 
267 S.W. 672]; New England Loan & 
Brust, Co. Vae Williss. 44. S.Weayoog, 19, 
Tex.Civ.App. 128. 


19. Armstrong v. Parr, - (Tex.Civ. 
App.) 162 S.W. 1003. See Kendall v. 
Johnston, (Tex.Civ.App.) 258 S.W. 
1093 (recognizing rule). 


[a] Effect of exchange of note as- 
signed under agreement for priority. 
—-Where ‘the assignee of a vendor’s 
lien note agreed that it should be 
subject to other notes retained by the 
vendor, the fact that the assignee 
subsequently exchanged his note for 
another on the same land did not 
change the respective rights of the 
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those retained, in the distribution of the proceeds 
of the land sold under foreclosure of the lien.” 
an agreement is not, however, binding as against a 
subsequent purchaser of a note without knowledge 
of the agreement.*? 
payee of a series of notes secured by a vendor’s lien 
retains a part of the notes and transfers the re- 
mainder by indorsement without recourse, the as- 
signee will not be entitled to priority over the vendor, 
in distribution of the proceeds on foreclosure.?* 


[§ 1130] 8. Priority of Lien—a. In General. 
vendor’s lien is superior to the rights of all per- 
sons,** except bona fide purchasers for a valuable 
consideration without notice,?® other persons having 
valid claims attaching to the property prior to the ex- 
istence of the lien,?® and bona fide creditors without 
notice?” or, in some circumstances, persons holding 


Such 


It has been held that, when a 


The 


parties under the agreement. Arm- 
strong v. Parr, (Tex.Civ.App.) 162 S. 
W. 1003. 

20. ‘Kendall y. Johnston, (T'ex.Civ. 
App.) 258 S.W. 1093; Archenhold v. 
Branch, (Tex.Civ.App.) 193 S.W. 457. 


21. First State Bank of Windom 
v. McElwrath, (Tex.Civ.App.) 266 S. 
W. 837. 

22. Lewis v. Ross, 67 S.W. 405, 95 
Tex. 358 [mod (Civ.App.) 65 S.W. 504]. 
See Armstrong v. Parr, (Tex.Civ.App.) 
162 S.W. 1003 (recognizing rule). 


[a] Notice of agreement for pri- 
ority.— Where a part of the notes se- 
cured by a vendor’s lien are trans- 
ferred by the vendor by blank indorse- 
ment, under an agreement that the 
notes retained should have prefer- 
ence over the ones assigned, the agree- 
ment is binding as between the par- 
ties and on all persons having notice, 
no rights of innocent third persons 
being set up under the blank indorse- 
ment. Armstrong v. Parr, (Tex.Civ. 
App.) 162 S.W. 1003. 


23. Jolley v. Brown, (Tex.Civ. 
App.) 191 S.W. 177; Martin v. Gray, 
(Tex.Civ.App.) 159 S.W. 118; Fitch 
v. Kennard, 133 S.W. 738, 63 Tex.Civ. 
App. 516. : 


[a] Reason for rule.—The transfer 
by the vendor of part of the purchase- 
money notes by indorsement without 
recourse is an express repudiation on 
his part of all responsibility for pay- 
ment of the notes transferred. Fitch 
ei (Tex.Civ.App.) 133 S.W. 


[b] Effect of indorsement without 
recourse with agreement for priority. 
—Where part of a series of vendor's 
lien notes is indorsed without re- 
course, so that there would be no 
privity, but an assignment is execut- 
ed, which states that the notes are 
prior encumbrances on the land, the 
transferred notes are entitled to pri- 
ority in the distribution of proceeds 
of the security. Martin v. Gray, 
(Tex.Civ.App.) 159 S.W. 118. 


24. Mitchell v. Bishop, 58 S.W. 989, 
22 Ky.L. 835; Charles v. Scheibel, 222 
N.Y.S. 784, 221 App.Div. 816 [aff 218 
N.Y.S. 545, 128 Misc. 275]. 


25. See infra §§ 1136-1156. 
26. See case infra this note. 
[a] Tegatee’s lien on realty charg- 


ed with the payment of the legacy is 
superior to the lien of the holder of 
notes executed to the devisee of land 
by a purchaser from him. Farra y, 
Adams, 12 Bush (Ky.) 515. 


Legacy as lien on land in general 
see Wills [40 Cyc 2042]. 


27. See infra § 1131. 
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under bona fide mortgages and deeds of trust; 
and will prevail against volunteers,?® purchasers with 
notice,*®® or those having an equitable title only,*? 
and against cestuis of trust property used as part 
of the purchase money.*? It takes precedence over 
claims of assignees in bankruptey,** or insolvency,** 
or under general assignments for the benefit of cred- 
itors,?° elaims of dower,*® claims of homestead,*? 
widows’ allowances or claims,*® claims against the 
estates of decedents,?® a widow’s interest in her hus- 
band’s real estate as devisee,*®? mechanics’ liens,** 
liens or claims for wages,*? lens for taxes,*? infe- 
rior liens or claims on receivership,** and hens of 
judgmentt® and attachment*® creditors of the pur- 
chaser, and purchasers at execution sale.*7 The ven- 
dor may reserve liens to secure all deferred payments 
of the purchase price and expressly provide that 
one shall be superior to the others.4® The len of a 
vendor for unpaid purchase money is entitled to be 
preferred to any other subsequent equal equity, un- 
connected with a legal advantage, or an equitable 
advantage which does not give such advantage a 
superior claim to the legal estate.*® It is held that 
the lien of the original vendor is prior to that of 
the purchaser arising out of the sale of the land by 
the purchaser to a third party, where there is no 
superior equity in favor of the later lien.®° But, 
if under all the circumstances the equity of a pur- 
chaser who receives a defectively executed convey- 
ance is superior in merit to the vendor’s lien, it 
should have priority.°' The position has been taken 
that a vendor’s implied lien, being a mere equity 
created by courts of chancery to be enforced between 
the parties, will not take priority over the rights of 
third persons which have attached or which have 
been ereated in ignorance of the len,®? and that 


28. See Mortgages § 455. 45. See infra § 1132. 
29. See infra §§ 1136-1140. 46. See infra § 1133. 
30. See infra §§ 1136-1140. 47. See infra § 1134. 
31. See infra § 1141. 48. 
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Smith v. Turner, 58 S.W.(2d) 


[§ 1130 


an implied lien must yield to a superior equity.*? 
Where a subsequent purchaser, as a part of the pur- 
chase price paid to his immediate vendor, gives to 
the original vendor his own note as a substitute for 
the note and obligation of his immediate vendor, who 
was the original purchaser, and also gives his note 
to his immediate vendor for the balance of the pur- 
chase price, the lien of the original vendor is prior 
to that of the immediate vendor.®* A purchaser of 
land on foreclosure of vendor’s lien notes given by 
the purchaser from the common source of title has 
a title superior to that of a purchaser on foreclo- 
sure of other vendor’s lien notes executed by a sub- 
sequent purchaser from the grantee of the common 
source of title. Where the original vendor con- 
veyed directly to a remote subpurchaser, expressly 
reserving a lien for the purchase money, and such 
subpurchaser gave back a purchase-money note to 
his immediate vendor, the lien of the original vendor 
is superior to that of an assignee of the purchase- 
money note given to the subpurchaser’s immediate 
vendor.®® A bona fide holder of a vendor’s len note 
transferred to him as collateral security is not af- 
fected as to priority by an agreement between the 
vendor and a third party that other notes should have 
priority over the vendor’s lien note.®* The fact that 
a deed expressly reserving a lien for the purchase 
money 1s not promptly recorded will not subordinate 
such vendor’s lien to the rights acquired by subse- 
quent purchasers or lien holders.®® 


Assignment of title bond. The liens in favor of 
assignors of a bond for title as against the assignees 
of such bond, from the first assignor to the last as- 
signee, take precedence according to priority in point 
of time, as they would were the transfers all made 
by deed.*® 


same claim to other creditors, all the 
assignments amounted to equitable 
assignments of the vendor’s lien, and, 
in the absence of conveyance of legal 
title, the senior equity must prevail, 


32. Williams v. Williams, 16 Lea 
(Tenn.) 164. 

Right to follow or recover trust 
property as against bona fide purchas- 
ers for value in general see Trusts §§ 
911-924. 

33. Lavin v. Lynch, 168 N.W. 1024, 
203 Mich. 143; Lyon v. Clark, 94 N.W. 
4, 132 Mich. 521; Walton v. Har- 
groves, 97 Am.D. 429, 42 Miss, 18. 

Liens on property passing to as- 
signee in bankruptcy in general see 
Bankruptcy §§ 287-311. 

34. See cases supra note 33. 


Priority of valid subsisting liens as 
regards property passing to assignee 
of insolvent in general see Insolven- 
ey §§ 111-120. 


35. See Assignments for Benefit of 
Creditors § 484. 


36. See Dower §§ 82, 83. 
37. See Homesteads §§ 212, 255. 
38. See Executors and Administra- 


tors § 804. 
39. See Executors and Administra- 
tors § 1189. 


40. Payton v. Stagner, 2 Ky.Op. 
385. 

41. See Mechanics’ Liens § 366. 

42. See Master and Servant § 315. 


43. See Taxation § 1180. 
See Receivers § 418. 


258, 248 Ky. 116. 


49. Bayley v. Greenleaf, 7 Wheat. 
CU.S:) 465.5 1u.Ed. 93933\. Houston. v. 
Stanton, 11 Ala. 412; Carlisle v. Jump- 
er, 81 Ky. 282; Butterfield v. Okie, 36 
N.J.Eq. 482. 


[a] Illustrations.—(1) Where a 
purchaser, who has received a con- 
veyance from the vendor, sells to a 
subpurchaser who has no notice tthat 
he has not paid the purchase money 
to the original vendor, and the orig- 
inal purchaser takes from the sub- 
purchaser a note for the purchase 
money, which note the original pur- 
chaser assigns for a valuable con- 
sideration before the subpurchaser 
or the assignee has notice that the 
original vendor has not been paid, 
the equitable lien of the original ven- 
dor will be lost, and the assignee will 
be entitled to the money due on the 
note. Houston v. Stanton, 11 Ala. 412. 
(2) Where a vendor has assigned a 
purchase-money note, and then re- 
acquired it from the assignee, giving 
to the assignee in its place notes of 
his own, and as security for their 
payment gave to the assignee at the 
same time a lien on the claim for the 
purchase money which the vendor 
was at that time prosecuting against 
the purchaser, binding himself to ex- 
ecute a mortgage to the assignee in 
ease of his success in prosecution of 
such action, and later assigned the 


so that the first assignee has a prior 
lien. Carlisle v. Jumper, 81 Ky. 282. 
(3) A vendor’s lien is entitled to pre- 
vail as against a donee of the pur- 
chaser claiming under a mortgage. 
Butterfield vy. Okie, 36 N.J.Eq. 482. 


50. Miller v. Denny, 34 S.W. 1079, 
99 Ky. 53, 17 Ky.L. 1376; Henderson v. 
Spee 25 S.W. 470, 7 Tex.Civ.App. 


51. Hume y. Dixon, 37 Ohio St. 66. 


52. Spindler v. Iowa & O. S. L. Ry. 
Co., 155 N.W. 271, 173 Iowa 348; Allen 
v. Loring, 34 Iowa 499; Porter v. 
City of Dubuque, 20 Iowa 440. 


53. In re Oswegatchie Chemical 
Products Corporation, 279 F. 547 [cert 
den sub nom. Abbott Factory v. Ban- 
croft, 42 S.Ct. 464, 259 U.S. 580, 66 L. 
Ed. 1073]. 


54. Roper v. Day, 48 Ala. 509. 

55. Edwards vy. Anderson, 71 S.W. 
555, 31 Tex.Civ.App. 131. 

56. Pace v. Berry, 195 S.W. 131, 
176 Ky. 61. 

57. Brasfield v. Young, (Tex.Civ. 
App.) 153 S.W. 180. 

58. C. D. Shamburger Lumber Co. 
v. Holbert, (Tex.Civ.App.) 34 S.W.(2d) 
614; Thompson vy. Litwood Oil & Sup- 
ply Co., (Tex.Civ.App.) 287 S.W. 279. 


59. Ligon v. Alexander, 7 J.J. 
Marsh. (Ky.) 288. 


For later cases, developments and changes in tne law see Annotations, same title and section number, 
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Lien of third party advancing purchase money. 
The lien acquired by a third party who advances the 
purchase money to.the vendor is superior to that 
acquired by the purchaser’s creditors by reason of 
his insolvency,®° or to the statutory allowance of the 
purchaser’s widow and minor children, under a stat- 
ute expressly providing for the priority of a reserved 
lien over such a claim. 


Oil lease. 
a subsequent oil lease.®? 


Attorney’s fees. Attorney’s fees provided for in 
purchase-money notes secured by a vendor’s lien are 
treated as a part of the principal*®* and are entitled 
to the same priority.®* 


[$ 1131] b. Priority as to Particular Persons— 
(1) General or Unsecured Creditors. Except in ju- 
risdictions where the implied lien of the vendor is 
not recognized,°® as between the claims of general 
or unsecured creditors and the implied lien of the 
vendor, a bona fide creditor, that is, one who has giv- 
en credit to the purchaser without notice of the 
lien and in the confidence that the property belonged 
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A vendor’s reserved lien is superior to 
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to his debtor in equity as well as in law, has a claim 
which will be preferred to such lien.*® As to other 
unsecured creditors, the vendor’s lien is entitled to 
priority.°* Where the vendor’s lien has been abol- 
ished by statute, it has been held that no lien for 
unpaid purchase money will be recognized as superior 
to the rights of ereditors.®* Where the vendors and 
purchasers of a tract of land unite in conveying it 
to a third person and no lien is reserved in the joint 
conveyance, such vendors cannot claim a lien against 
the third person for the amount due them by the 
purchasers as eOTISE the creditors of such third per- 
son.®? 


[§ 1132] (2) Judgment Creditors.7° Where a 
lien is expressly reserved by the vendor in the deed 
or contract of sale,*! or is reserved under a statute,‘? 
or where the vendor has retained title until payment 
of the purchase money,‘® the lien of the vendor is 
superior to the len of a judgment creditor of the 
purchaser,‘* although the instrument reserving the 
lien is not recorded.*® It is also the general rule 
that the vendor’s implied lien is superior to that of 
a judgment creditor,*® and this rule has been fol- 


Lien of assignor of title bond as 
against remote assignee in general 
see infra § 1140. 

60. Powell’s Adm’r v. Minor, Dixon 
& Co., 11 Ky.L. 286. 

Right of third party advancing pur- 
chase price to subrogation to vendor’s 
lien in general see Subrogation § 119. 

61. Zieschang v. Helmke, (Tex.Civ. 
App.) 84 S.W. 436. 

62. Reed v. Tom, 
2) SW). (2d). 909. 

Oil leases in general see Mines and 
Minerals §§ 660—756. 

63. See supra § 1111. 

64. Weeks v. Goldstein, 
App.) 288 S.W. 540. 

65. See supra § 1074. 

66. U.S.—In re Oswegatchie Chem- 
ical Products Corporation, 279 F. 547 
[cert den sub nom. Abbott Factory 
v. Bancroft, 42 S.Ct. 464, 259 U.S. 580, 
66 L.Ed. 1073]; Bayley v. Greenleaf, 
7 Wheat. 46, 51, 5 L.Ed. 393. 


Minn.—Dawson v. Girard L. Ins., 


(Tex.Civ. App.) 


(Tex.Civ. 


etc., Co., 8 N.W. 142, 27 Minn. 411. 
Tenn.—Gann v. Chester, 5 Yerg. 
ak 


ex.—Briscoe v. Bronaugh, 1 Tex. 


326, 46 Am.D. 108. 


Man.—Mutchenbacker v. Dominion 
Bank, 21 Man. 320. 

See Johnson vy. Cawthorn, 21 N.C. 
32, 27 Am.D. 250: (holding rule ap- 
plicable if implied lien recognized). 

“Tt would seem inconsistent with 
the principles of equity, and with the 
general spirit of our laws, that such 
a lien should be set up in a court of 
chancery, to the exclusion of bona fide 
ereditors.” Bayley v. Greenleaf, 7 
Wheat. (U.S.) 46, 51, 5 L.Ed. 393 (per 
Marshall, C. J.). But see Poe v. Pax- 
ton’s Heirs, 26 W.Va. 607 (where, 
after a reconveyance by the purchaser 
to the vendor, the purchaser was held 
to have a vendor’s lien for the amount 
of purchase money which he had paid 
and which was not repaid on the re- 
conveyance, such lien being prior to 
the claim of unsecured creditors of 
the vendor). : 

[a] In some jurisdictions where 
vendor’s implied lien is not now 
reccgnized (see supra § 1074), earlier 
cases support the rule as stated by 
the text. Webb v. Robinson, 14 Ga. 
216. 


[b] Priority of claim of trustee in 
bankruptcy representing bona fide 
creditors without notice.—Where the 
claims of creditors of a bankrupt at- 
tached after the creation of a vendor’s 
implied lien, such creditors having 
no notice of such lien, the claim of the 
trustee in bankruptcy who represents 
such creditors is entitled to prevail 
over the vendor’s lien. In re Os- 
wegatchie Chemical Products Corpo- 
ration, 279 F. 547 [cert den sub nom. 
Abbott Factory v. Bancroft, 42 S.Ct. 
464, 259 U.S. 580, 66 L.Ed. 1073]. 

67. High & Co. v. Childers, 37 Ga. 
221; Roberts v. Rose & Mathews, 2 
Humphr. (Tenn.) 145; Gulf Pipe Line 
Co. v. Lasater, (Tex.Civ.App.) 193 S. 
W. 773 [cert den 39 S.Ct. 257, 249 U.S. 
599, 63 L.Ed. 796]. 


68. Jones v. Janes, 56 Ga. 325. 
69. Reddin v. Schwartz, 2 Ky.L. 
63, 10 Ky.Op. 929. 


70. Wendor’s legal title as subject 
eH judgment lien see Judgments § 
16. 


71.. Ky.—Likens v. Pate, 169 S.W. 
734, 160 Ky. 319. 


Pa.—Russell’s Appeal, 15 Pa. 319. 
And see Atty.-Gen. v. Woods, 5 Leg. 
Op. 65 (holding that a purchaser who 
holds possession under articles of 
agreement and payment of part of the 
purchase money has an interest in the 
land that can be made the subject of 
lien, and be bound by the entry of a 
judgment against him; and, if sold on 
that judgment, the proceeds will be 
awarded to the judgment creditors, 
and not to the original vendor). 


Tex.—Urban v. Bagby, (Civ.App.) 
286 S.W. 519 [aff (Commn.App.) 291 
S.W. 537]; Johnson y. Morgan, (Civ. 
App.) 189 S.W. 324. But see Price 
v. Traders’ Nat. Bank, (Civ.App.) 195 
S.W. 934 (holding that, where a deed 
reserving a vendor’s lien for payment 
of the purchase-money note was re- 
corded, and such lien assigned by an 
unrecorded instrument, the original 
deed was notice of the lien to the ven- 
dor’s creditors only until the pur- 
chase-money note was barred by limi- 
tation, and the liens of judgments 
against the vendor secured after the 
note was so barred are superior to 
the rights of an assignee of the ven- 
dor’s lien). 


Va.—Roberts v. Hagan, 93 S.E. 619, 
121 Va. 578; Dingus v. Minneapolis 


~ 


Limp! -Cou3 tly SaBisd3,) 808 inVias aods 
Shipe, Cloud & Co. v. Repass, 28 Gratt. 
(69 Va.) 716. 

Vice 148 S.E. 114, 
10% W.Va 280.0" 64 “eA Riel 2ae: 
Acadian Coal & Lumber Co. v. Brooks 
Run Lumber Co., 107 S.B. 422, 88 W. 
Va. 595; Jones v. Blankenship, 91 
S.E. 389, 79 W.Va. 541. 

[a]. Rule applied.—The owner of 
land, having executed a deed of trust 
thereon to secure his note, conveyed 
it, expressly reserving a vendor’s lien 
in the deed, the grantee assuming 
payment of the note and giving ven- 
dor’s lien notes in payment for the 
land. The grantee in turn conveyed 
the land to a judgment debtor, who 
assumed the payment of the note se- 
cured by the deed of trust as well as 
of the vendor’s lien notes. The orig- 
inal owner and his immediate grantee 
are held to have liens which have 
priority over the lien of the judgment 
creditor on the equity of redemption 
acquired by the judgment debtor. 
Johnson vy. Morgan, (Tex.Civ.App.) 
189 S.W. 324. 


72. Vaughn v. Vaughn, 12 Heisk. 
(Tenn.) 472. 


73. Taylor v. Capehart, 38 S.E. 890, 
128 N.C. 292; Day v. Lowrie, 5 Watts 
(Pa.) 412. 


74. See case infra this note. 

[a] Reason for rule.—A holder of 
a lien on land obtained by the record 
of a judgment against the purchaser 
has no greater right than the pur- 
chaser himself. Urban v. Bagby, 
(Tex.Civ.App.) 286 S.W. 519 [aff 
(Commn.App-) 291 S.W. 587]. 

75. Shipe, Cloud & Co. v. Repass, 
28 Gratt. (69 Va.) 716. 

76. U.S.—Fraser v. Cole, 214 F. 
556, 131 C.C.A. 102; In re Bryan, 4 F. 
Cas.No. 2,062. 

Ind.—Aldridge v. Dunn, 
249, 41 Am.D. 224. 

Ky.—Leak v. Williams’ Adm’rs, 99 
S.W. 630, 30 Ky.L. 782; Griffin v. 
Gingell, 79 S.W. 284, 25 Ky.L. 2031. 

La.—Morrison v. Citizens’ Bank, 27 
La.Ann. 401. 
pater ar ae v. Bryan, 3 Md.Ch. 

Miss.—Walton v. Hargroves, 42 
Miss. 18, 97 Am.D. 429; Dunlap vy. 
Burnett, 13 Miss. 702, 45 Am.D. 269. 


Mo.—Hunter y. Hunter, 39 S.W.(2d) 
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lowed by some courts where the judgment creditor 
had no notice of the vendor’s lien.7” It has been 
held in some jurisdictions, either in compliance with 
recording statutes or otherwise,’® that a vendor’s 
implied lien is inferior to that of a judgment creditor 
without notice,*® and is superior to the len of the 
judgment creditor only where such creditor has 
notice of the vendor’s lien,?° and that a vendor’s lien 
is inferior to a Judgment lien prior in time and duly 
recorded.*+ It has been held that a hen stipulated 
for in a separate instrument, both the deed of con- 
veyance and the instrument reserving the lien being 
recorded, will not give preference to’ the vendor’s 
lien over subsequent judgment creditors of the pur- 
chaser.8* In a jurisdiction where the vendor’s im- 
pled hen is not recognized until the vendor has filed 
a bill to fix and enforce his claim on the land,*? it 
is held that any ereditor of the purchaser may at- 
tach or cause execution to be levied on the land and 
prevail on the len thereof over the vendor,** and, 
although the land has been reconveyed to the vendor 
by the purchaser, the vendor does not stand in the 
same position as though he had brought an action 
for the enforcement of his implied lien, and, until 
the deed of reconveyance is recorded, the right of 
a judgment ereditor of the purchaser levying on the 
land under an execution will be superior to that 
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of the vendor.®5 


Creditor purchaser at trust sale. It has been held 
that a vendor’s implied lien is inferior to the claim of 
a creditor of the purchaser who acquired a specific 
len on the property under a deed of trust and who 
purchased the property at trust sale.*® 


[§ 1133] (8) Attachment Creditors.$7 Unless pro- 
vided otherwise by statute,*® the vendor’s implied 
lien is superior to the hen of an attaching creditor 
of the purchaser.8® A vendor’s reserved lien has 
been held to be superior to a subsequent attachment 
lien, although an assignment of the hen was unre- 
corded and it had been erroneously released of rec- 
ord.°° The len of a third person advancing the 
purchase money! is superior to that of an attach- 
ment creditor of the purchaser.°? 


[§ 1134] (4) Purchasers at Execution Sale. 
Where a lien is expressly reserved by the vendor,®? © 
or where title is retained,®* one who buys the land 
at a sale under execution against the purchaser takes 
subordinate to the lien of the vendor. In jurisdic- 
tions where the vendor’s implied len is recognized,®® 
where land is conveyed absolutely, without the ex- 
press reservation of a lien, a purchaser at a sale un- 
der execution against the purchaser of the land takes 
the land subject to the hen of the vendor.®® This 


859, 327 Mo. 817. 

N.J..—Thatelbaum v. Neidorf, 135 A. 
57, 100 N.J.Eq. 236. 

N.Y.—Johnson v. Strong, 20 N.Y.S. 
392, 65 Hun 470; Lamberton v. Van 
Voorhis, 15 Hun 336; Arnold v. Pat- 
rick, 6 Paige 310; White v. Carpenter, 
2 Paige 217. 

Ohio.—Miller v. Albright, 53 N.E. 
490, 60 Ohio St. 48; Boos v. Ewing, 17 
Ohio 500, 49 Am.D. 478; Patterson v. 
Johnston, 7 Ohio 225. 


Ont.—Hughson v. Davis, 4 Grant 
Ch. 588. 
[a] Reason for rule.—The lien of 


an attachment or levying creditor is 
subject to all outstanding equities in 
favor of third persons, and the regis- 
try laws are for the protection of pur- 
chasers and encumbrancers for value, 
and creditors are neither. Hunter v. 
Hunter, 39 S.W.(2d) 359, 327 Mo. 
Bila 

{[b] Lien of person bearing con- 
fidential relationship.— Where a credi- 
tor, who was an attorney for an exec- 
utor, knew of the executor’s dealings 
with the assets of the estate, his lien, 
taken pending a controversy over the 
settlement of the estate, was sub- 
ordinate to an equitable lien in the 
nature of a vendor’s lien growing out 
of a foreclosure sale of the testator’s 
real estate, provided such a lien ac- 
erued. Fraser v. Cole, 214 F. 556, 131 
C.C.A. 102. 


[c] Effect of delay in enforcing 
lien.—A vendor is not barred by 
jaches from having an implied lien 
declared to have priority over mort- 
gage and judgment liens, where there 
is no evidence that the vendor’s de- 
lay in asserting the lien has worked 
disadvantage to others claiming liens. 
Hunter v. Hunter, 39 S.W.(2d) 359, 
327 Mo. 817. 


{d] In Georgia, under a statute 
providing for the levying of execu- 
tion on land, it has been held that the 
claim of one holding title to land as 
security for money advanced to, and 
used by, the purchaser to pay the pur- 
chase price is superior to that of 


subsequent judgment ereditors. 
Drake v. Hstes, 22 S.E. 329, 96 Ga. 750; 
Hill v. Cole, 10 S.E. 739, 84 Ga. 245. 

77. Aldridge v. Dunn, 7 Blackf. 
(Ind.) 249, 41 Am.D. 224; Walton v. 
Hargroves, 42 Miss. 18, 97 Am.D. 429; 
Miller y. Albright, 53 N.E. 490, 60 
Ohio St. 48; Patterson v. Johnston, 
% Ohio 225. 

78. Recognition of vendor’s im- 
plied lien in general see supra § 1074. 


79. Spindler vy. Iowa & O. S. L. 
IY. (COMMS INVWinee Tle Co lowas S485 
Cutler v. Ammon, 21 N.W. 604, 65 
Iowa 281;, Allen vy. Loring, 34 Iowa 
499; Hulett v. Whipple, 58 Barb, (N. 
Ye yezad. 

80. Morford v. Browning, 
Op. 186. 

81. Kidwell v. Henderson, 143 S.E. 
336, 150 Va. 829. 


82. McLanahan v. Reeside, 9 Watts 
(Pa.) 508, 36 Am.D. 136. 


83. Recognition of implied lien in 
general see supra § 1074. 

84. Hood v. Hogue, 175 S.W. 581, 
131 Tenn. 421, Ann.Cas.1916D 383. 


85. Hood y. Hogue, supra. 


86. Fain v. Inman, 6 
(Tenn:) 5, 19 Am.R. 577. 


Priority of vendor’s lien as against 
mortgages and deeds of trust in gen- 
eral see Mortgages § 455. 


87. Effect on attachment creditors 
of failure to record assignment of 
vendor’s lien see supra § 1123. 


88. See statutory provisions; 
case infra this note. 


[a]. In Kentucky, under a statute 
providing that no deed of trust or 
mortgage conveying a legal or equita- 
ble title to real or personal estate 
shall be valid against a purchaser for 
valuable consideration without notice 
thereof, or against creditors, until 
such deed shall be acknowledged or 
proved according to law, and lodged 
for record, an attaching creditor with 
notice has a lien superior to that re- 
served in a note given by the pur- 
chaser to a third party who advanced 


A Say 


Heisk. 


and 


money for the purchase price of land. 
Schmidt v. Carter’s Adm’r, 23 S.W. 
364, 95 Ky. 1, 15 Ky.L. 402. 

89. Ponder v. Gibson-Homans Co., 
266 S.W. 682, 166 Ark. 591; City Nat. 
Bank of Cairo, Ill., v. Anderson, 225 
S.W. 361, 189 Ky. 487. See Paris 
Grocer Co. v. Burks, 105 S.W. 174, 101 
Tex, 106 [mody-(Civ-Anvp:): 99 “Siwe 
1185] (recognizing rule). 
ie Shear Co. v. Currie, 295 F. 

Rights of assignee of vendor's lien 
in general see supra §§ 1125, 1126. 

91. Subrogation of third person 
advancing purchase money to lien of 
vendor see Subrogation § 119. 


92. Young v. Walsh, 83 N.E. 512, 
115 Til. 264. 
93. Bondurant v. Owens, 4 Bush 


(Ky.) 662 [overr Hinton y. Mitchell, 
1 Duv. (Ky.) 382]; Davis v. Hamil- 
ton, 50 Miss. 213; Chitwood v. Trim- 
ble, 2 Baxt. (Tenn.) 78; Levy v. Per- 
ee 131 S.W. 446, 62 Tex.Civ.App. 


ape Ill. Carbine v. Morris, 92 I. 


Iowa.—Twogood vy. Stephens, 19 


Iowa 405. 


Ky.—Ireland v. Berryman, 3 
356. 


Miss.—Cromwell v. Craft, 47 Miss. 
44; Meade v. Thompson, Walk. 450. 


Pa.—Canon v. Campbell, 34 Pa. 309; 
Bradley v. O’Donnell, 32 Pa. 279 [dist 
Horbach v. Riley, 7 Pa. 81]; McGuire 
& Fetzer v. Faber, 25 Pa. 436; Vier- 
heller’s Appeal, 24 Pa. 105, 62 Am.D. 
365. 


Bush 


95. See supra § 1074. 
96. Weaver v. Brown, 6 So. 354, 
87 Ala. 533; Pontiac Nat. Bank vy. 


King, 110 Ill. 254; Trimble v. Puckett, 
L9O-SSWi. 591), 93 Ky. 218, 14 Ky. 209% 
Bramlett v. Wetlin, 15 So. 934, 71 
Miss. 902; Lissa v. Posey, 1 So. 500, 
64 Miss. 352; Tucker v, Hadley, 52 
Mies. 414; Holloway vy. Ellis, 25 Miss. 


Estate or interest acquired by pur- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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rule applies generally where the purchaser at execu- 
tion sale has notice of the lien,®? and it has been 
held that a purchaser at execution sale without no- 
tice does not take subject to the implied lien;°* but 
the position has also been taken that such a purchas- 
er without notice takes subject to the lien.2® Where 
a judgment creditor purchases at his own execution 
sale and the amount of his bid is a eredit on his judg- 
ment, he is not a bona fide purchaser, and will take 
subject to a prior vendor’s lien;! and, where a judg- 
ment creditor purchases at his own sale and has no- 
tice of the vendor’s lien at the time of sale, he can- 
not be held to be a purchaser without notice, al- 
though he in fact had no actual notice when the 
writ of attachment was levied or when the judg- 
ment was obtained, and therefore such a purchaser 
takes subject to the lien.2? In jurisdictions where 
the vendor’s implied lien is not recognized,® it is 
also held’ that the vendor has no equitable lien as 
against a purchaser at execution sale.* 


Transferee of purchaser at execution sale. It has 
been held that, where judgment creditors were in- 
nocent purchasers for value at their own execution 
sale, their transferee succeeds to their rights as in- 
nocent purchasers for value without notice,® although 
such transferee himself had notice of the lien before 
or at the time of his purchase.® 

[§ 1135] c. Waiver or Loss of Priority. Where 
a vendor, on a sale of land, agrees that notes resery- 
ing a lien be given to a third party in return for a 
release by such third party of an execution against 


chaser at execution sale in general 3. 
see Executions § 789. 
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the land for a debt of the vendor, the vendor not 
reserving a lien in other notes given by the pur- 
chaser to him, he waives the priority of his vendor’s 
lien in favor of the reserved lien of such third par- 
ty.’ The consent of the original vendor to the sale 
of the land by the purchaser to a subpurchaser, with 
the express reservation of a lien by the purchaser, 
the subpurchaser also assuming the debt of the orig- 
inal purchaser for the purchase price, does not waive 
the priority of the len of the original vendor over 
that of the purchaser.’ Where a vendor releases 
his reserved lien as against the original purchaser 
and takes in its place new notes and deed of trust 
for the amount of the purchase-money debt from a 
subsequent purchaser who has assumed payment of 
such debt, the vendor not intending to waive his 
lien, he does not lose the priority of his vendor’s 
lien over that of an assignee of vendor’s lien notes 
given to the original purchaser by a subpurchaser.® 
Where one vendor’s lien note, which had _ priority 
over another, has been barred by the statute of lim- 
itations and later revived, the revival of the first 
note does not restore its priority, but makes it sub- 
ordinate to the second note.!° 


[§ 1136] 9. Rights and Liabilities of Subsequent 
Purchasers!1—a, In General—(1) Reserved Lien!? 
—(a) Lien Reserved in Deed. Where a vendor’s 
lien is expressly reserved in the conveyance of the 
land, subsequent purchasers take subject thereto,'* 
being charged by such reservation with notice of 
the lien,'* and this is so whether such deed is re- 


Beard v. Payne, 115 N.E. 782, 64 Ind. 
App. 324. 


97. Ala.—Weaver v. Brown,.6 So. 
304, 87 Ala. 533. 

Ky.—Trimble v. Puckett, 19 S.W. 
591, 93 Ky. 218, 14 Ky.L. 209. 

Mo.—Hunter v. Hunter, 39 S.W.(2d) 
359, 327 Mo. 817. 

Tex.—Dibrell v. Smith, 40 Tex. 447. 
See also McKelvain v. Allen, 58 Tex. 
383 (where deed was absolute on its 
face but purchase-money notes exe- 
cuted by the purchaser contemporane- 
ously recited the purchase and in 
terms declared the existence of a lien 
until the notes were paid, the deed 
and notes, being construed as one in- 
strument, were effectual to keep title 
to the land from passing by the deed, 
as though:the lien were reserved by 
its terms, so that a purchaser under 
execution issued under a judgment 
against the purchaser cannot claim 
title to the land). 

Ont.—Strong v. Lewis, 1 Grant Ch. 
443. 

98. John Silvey & Co. v. Cook, 68 
So. 37, 191 Ala. 228; Maroney v. 
Boyle, 36 N.E. 511, 141 N.Y. 462, 38 
Am.S.R. 821; Adams v. Buchanan, 49 
Mo. 64; Arledge & Woodson vy. T. J. 
Hail & Co., 54 Tex. 398; McAfee v. 
Wheelis, 1 Tex.Unrep.Cas. 65. See 
Van Wagner v. Findlay, 14 Grant Ch. 
(Ont.) 53 (recognizing rule). 

99. Holloway: v. Ellis, “25 Miss. 
103. 

1. Harrison v. Caddo Valley Bank, 
194 S.W. 854, 128 Ark. 462; Orme v. 
Roberts, 33 Tex. 768. 

Status of judgment creditor pur- 
chasing at own execution sale in gen- 
eral see Executions § 813. 


2). Dickerson “vy, ‘Carroll, 776 “Ala. 
277; Senter & Co. v. Lambeth, 59 Tex. 
259; Orme v. Roberts, 33 Tex. 768. 


[66 C. J.—79] 


4 Harper v. Williams, 21 N.C. 379: 
Johnson v. Cawthorn, 21 N.C. 32, 27 
Am.D. 250. 

5. John Silvey & Co. v. Cook, 68 
Ses ity dh Ly Ne Ses: 

6 John Silvey & Co. v. 
supra. 

7. Keltman v. Terrill, 49 S.W. 435, 
20 Ky.L. 1427. 

8. Henderson v. Samuels, 25 S.W. 
470, 7 Tex.Civ.App. 351. 

9. Maas vy. Tacquard’s Ex’rs, 75 S. 
W. 350, 33 Tex.Civ.App. 40. 


10. Spearman vy. Connor 
(Tex.Civ.App.) 175 S.W. 478. 


ll. Release of lien as affecting 
subsequent purchaser of land in gen- 
eral see infra §§ 1198, 1199. 

Rights of subsequent: 

Bona fide purchaser as against as- 
Signee of vendor’s lien who has 
failed to record assignment see 
supra § 1123. 

Encumbrancers in general see Mort- 
gages § 455. 

12. Nature of vendor’s reserved 
lien in general see supra §§ 1076- 
1079. 

13. U.S.—Western Industrial Co. 
v. Dodge, 101 F. 910, 42 C.C.A. 80. 


Ark.—Carter vy. Thompson, 267 S. 
Wire O Lem eAri. cof SSmAChn ROSS: 
Madden v. Suddarth, 221 S.W. 457, 
144 Ark. 79; Cooper v. Green, 28 Ark. 
48. 


Cook, 


Bros., 


Fla.— Wilson v. Davis, 86 So. 686, 
86 Fla. 727 [cit Cyc]. 


Ga.—George v. Dortch, 98 S.E. 605, 
149 Ga. 20. 


Ill.—Trustees of Schools v. Wright, 
12 Ill. 432. 


Ind.—Bakes y. Gilbert, 93 Ind. 70; 


Ky.—Bevins v. Ryland, 64 S.W. 752, 
23 Ky.L. 1061; Everns v. Beckley, 7 
Ky.L. 308. 


La.—Dufilho v. Bordelon, 
744, 152 La. 88 


Mo.—Sitz v. Deihl, 55 Mo. 17. 
Pa.—Heist v. Baker, 49 Pa. 9. 


Tex.—Delta County v. Blackburn, 
93 S.W. 419, 100 Tex. 51 [rey (Civ. 
App.) 90 S.W. 902]; C. D. Shamburger 
Lumber Co. v. Holbert, (Civ.App.) 34 
S.W.(2d) 614; Bankers’ Mortg. Co! 
v. Higgins, (Civ.App.) 4 S.W.(2d) 102 
[rev on other grounds (Commn.App.) 
13 S.W.(2d) 683]; Beauchamp v. Zell- 
mer, (Civ.App.) 227. S.W. 965 [aff 
(Commn.App.) 237 S.W. 911]; Rooney 
Vv; “Porch, “(Civs App.) 225 sso ee 
[rev on other grounds (Commn.App.) 
239 S.W. 910]; Ater v. Knight, (Civ. 
App.) 218 S.W. 648; Rockhill Country 
Club Co. v. Nix, (Civ.App.) 198 S.W. 
155 [error refused]; Thompson vy. 
Keys, (Civ.App.) 162 S.W..1196; At- 
teberry v. Burnett, (Civ.App.) 130 S. 
W. 1028 [mod on other grounds 145 S. 
W. 582, 105 Tex. 119]. 

Va.—Culbertson’s Representatives 
v. Stevens, 4 S.E. 607, 82 Va. 406. 

14, Ark.—Carter v. Thompson, 267 
S.W. 790, 167 Ark. 272, 38 A.L.R. 1053; 
Madden v. Suddarth, 221 S.W. 457, 
144 Ark. 79. 

Il).—Trustees of Schools v. Wright, 


92 So. 


12 Ill. 432; Blaisdell v. Smith, 8 Ill. 
App. 150. 
Ky.—Burrus y. Roulhac’s Adm’x, 2 


Bush 39. 


Tenn.—Lincoln y. Purcell, 2 
143, 73 Am.D. 196. 

Tex.—Gilbough v. Runge, 91 S.Ww. 
566, 99 Tex. 539, 122 Am.S.R. 659 [aff 
(Civ.App.) 87 S.W. 832]; Ufford v. 
Wells, 52 Tex. 612; Roosevelt v. Da- 


Head 


1250 [66 C.J.] 


corded!® or not.?& 


[$ 1137] (b) Lien Reserved in Purchase-Money 
Where a vendor’s lien is not reserved in the 
deed, but is expressly reserved in the note given for 
the purchase price, a subsequent purchaser for val- 
ue and without notice of such reservation of a lien 
in the purchase-money note has been held to be a 
bona fide purchaser without notice, and his title is 
but one who purchases 
with knowledge of such notes takes subject to the 
Where.the immediate vendor of the subse- 
quent purchaser did not have record title such fact 
has been held sufficient to put the purchaser on no- 


Note. 


good as against the lien;!7 


lien.!§ 


vis, 49 Tex. 463; Peters v. Clements, 
46 Tex. 114; C. D. Shamburger Lum- 
ber Co. v. Holbert, (Civ.App.) 34 S.W. 
(2d) 614; Ater v. Knight, (Civ.App.) 
218 S.W. 648; Rockhill Country Club 
Co. v. Nix, (Civ.App.) 198 S.W. 155; 
Thompson yv. Keys, (Civ.App.) 162 S. 
W. 1196; Woodward v. Ross, (Civ. 
App.) 153 S.W. 158; Shannon v. But- 
tery, (Civ. App.) 140 S.W. 858; Atte- 
berry v. Burnett, (Civ.App.) 130 S. 
W. 1028 [mod on other grounds 145 
SAVED Sch LOD exam ON's 


[a] Where statute reserved lien.— 
Where a statute provided that, on the 
sale of school lands, the school com- 
missioner was required to take notes 
with personal security and a mort- 
gage on the premises to secure pay- 
ment of the purchase money, but in 
such a sale the commissioner omitted 
taking a mortgage, a subsequent pur- 
chaser of the land was charged with 
notice of the vendor’s lien which the 
law expressly provided should be re- 
served. Trustees of Schools v. 
Wright, 12 Ill. 432. 


[b] Claim of merger.—Where a 
purchaser by his deed acknowledged 
and continued in full force and effect 
a vendor’s lien securing a purchase- 
money note, neither he nor subse- 
quent purchasers claiming under him 
with full knowledge of all the facts 
can deny the existence of the note on 
the ground that it has been dis- 
charged by merger in that it has come 
into the purchaser’s possession. 
Beauchamp v. Zellmer, (Tex.Civ.App.) 
227 S.W. 965 [aff (Commn.App.) 237 S. 
WwW. 911). 

[c] Tenants of defaulting pur- 
chaser, who leased with knowledge 
that their lessor had not paid the pur- 
chase money to his vendor, are bound 
by their knowledge of the condition 
of their lessor’s title, and will not be 
protected against foreclosure of the 
vendor’s lien on the land. Bateman 
v. Brown, (Tex.Civ.App.) 297 S.W. 773. 


15. Talbot v. Roe, 71 S.W. 682, 171 
Mo. 421; Roosevelt v. Davis, 49 Tex. 
463; Nelson v. Brown, (Tex.Civ.App.) 


111 S.W. 1106; Staley v. Stone, 92 S. 
W. 1017, 41 Tex.Civ.App. 299; Lindley 
v. Nunn, 42 S.W. 310, 17 Tex.Civ.App. 
70. 

Record as notice of vendor’s lien in 
general see infra § 1145. 


16. Wiseman v. Hutchinson, 20 
Ind. 40; Gilbough v. Runge, 91 S.W. 
566, 99 Tex. 539, 122 Am.S.R. 659 [aff 
(Civ.App.) 87 S.W. 832]; Jackson & 
Chadwick v. Elliott, 49 Tex. 62; C. D. 
Shamburger Lumber Co. v. Holbert, 
(Tex.Civ. App.) 84 S.W.(2d) 614; 
Thompson v. Keys, (Tex.Civ.App.) 
162 S.W. 1196; Woodward v. Ross, 
(Tex.Civ.App.) 153 S.W. 158. 


17. Blevins v. Barker, 75 N.C. 436; 
Buckley v. Runge, 122 S.W. 596, 57 
Tex.Civ.App. 322. See Zeigel v. Ma- 
gee, (Tex.Civ.App.) 176 S.W. 631 
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tice of the reservation of a lien in the purchase-mon- 


(recognizing rule). 


18. W. D. Cleveland & Sons’ v. 
Smith, (Tex.Civ.App.) 156 S.W. 247. 
19. Buckley v. Runge, (Tex.Civ. 


App.) 136 S.W. 533. 

20. Buckley v. Runge, supra. 

21. Zeigel v. Magee, (Tex.Civ.App.) 
176 S.W. 631. 

KBecord as notice of vendor’s lien in 
general see infra § 1145. 


22. Nature of vendor’s implied lien 
in general see supra § 1075. . 

23. Bona fide purchasers generally 
see supra §§ 905-1068. 

24 U.S.—Bayley v. Greenleaf, 7 
Wheat. 46, 5 L.Ed. 393; Brown vy. Gil- 
man, 4 Wheat. 255, 4 L.Hd. 564 [aff 
10 E.Cas.No. 5,441, 1 Mason 191]; 
Welch v. Farmers’ L. & T. Co., 165 
I Shy pee s5oy OE I OOS YEE)G): 

3 64 So. 66, 
185 Ala. 119; Coskrey v. Smith, 28 So. 
11, 126 Ala. 120; Hertzfeld v. Bailey, 
15, So. 912; 103 Ala. 473; Barelitt vz 
Lillie, 2 So. 120, 82 Ala. 319; Jones 
& De Pras v. Robinson, 77 Ala. 499; 
Craft v. Russell, 67 Ala. 9; Bankhead 
v. Owen, 60 Ala. 457; Simpson v. Mc- 
Allister, 56 Ala. 228; Moore v. Worthy, 
56 Ala. i163; Hightower v. Rigsby, 56 
Ala. 126; Pylant v. Reeves, 53 Ala. 
132, 25 Am.R. 605; Gordon & Stokes 
v. Bell, 50 Ala. 213; Kinsey v. How- 
ard, 47 Ala. 236; Burch v. Carter, 44 
ae 115; Houston v. Stanton, 11 Ala. 

Alaska.—Lindbloom vy. Kidston, 2 
Alaska 292. 

Ark.—Miller v. Mattison, 150 S.W. 
710, 105 Ark. 201; Neff v. Elder, 105 
S.-W. 260, 84° Ark, 277; 120 Am.S.R. 
6%5 Pettit: v.1cohnson, db Ark 5o- 


Cal.—Wenzel v. Schultz, 34 P. 696, 
100 Cal. 250. 


Fla.—Bryan v. More, 133 So. 338, 
LOE aol. 

Ga.—Still v. Griffin, 27 Ga. 502. 

Iil.—MeLaurie y. Thomas, 389 IIl. 
291; Putnam v. Dobbins, 38 Ill. 394; 
Pickrel v. Doubet, 239 Ill.App. 558; 
Fischer v. Abernathy, 206 Ill.App. 278. 
See Lewis v. Shearer, 59 N.E. 580, 189 
Tll. 184; Moshier v. Meek, 80 Ill. 81 
(both recognizing rule). 


Ind.—Hawes v. Chaille, 28 N.E. 848, 
129 Ind. 435; Messmore v. Stephens, 
83 Ind. 524; Woody v. Fislar, 55 Ind. 
592; Aldridge v. Dunn, 7 Blackf. 249, 
41 Am.D. 224. 


Iowa.—Lamka vy. Donnelly, 143 N. 
W. 869, 163 Iowa 255. 

Ky.—Ewing’s Adm’r v.’ Beauchamp, 
6 B.Mon. 422; Gooch v. Baxter, 2 Duv. 
389; Blight’s Heirs v. Banks’ Ex’rs, 
6 T.B.Mon. 192, 17 Am.D. 136. 

Md.—Christopher y. Christopher, 3 
A. 296, 64 Md. 588. 
ag Minn: .—Selby v. Stanley, 


4 Minn. 


ey notes, and in such case the purchaser will take 
subject to the lien.?® 
that the purchase-money notes have not been paid, 
he is charged with notice of the reservation of a hen 
for the purchase money in such notes.”° 
in a recorded deed that the purchase-money note re- 
tains a vendor’s lien will be constructive notice of 
such lien to subsequent purchasers.*+ 

[§ 1138] (2) Implied Lien.?? 
the general rules relating to bona fide purchasers,”* 
a bona fide purchaser of realty, for value and without 
notice,?* before the payment of the purchase mon- 


Where a purchaser has notice 


A recital 


In accordance with 


Miss.—Newell v. Crider, 50 Miss. 
539; Cummings v. Oglesby, 50 Miss. 
153; Davis v. Pearson, 44 Miss. 508; 
Walton v. Hargroves, 42 Miss. 18, 97 
Am.D. 429; Boon.v. Barnes, 23 Miss. 
136; Kilpatrick v. Kilpatrick, 23 Miss. 
124, 55 Am.D. 79; Duniap v. Burnett, 
13 Miss. 702, 45 Am.D. 269; Carnes v. 
Hubbard, 10 Miss. 108; Stewart v. 
Ives, 9 Miss. 197. 

Mo.—Hunier v. Hunter, 39 S.W.(2d) 
359, 327-Mo. 817; Adams v. Buchanan, 
49 Mo. 64; Moeller v. Holthaus, 12 Mo. 
App. 526. 

N.J.—Bliss v. Linden Cemetery 
Ass’n, 107 A. 594, 90 N.J.Eq. 404 [aff 
109 A. 500, 91 N.J.Ea. 329}; Knicker- 
bocker Trust Co. v. Carteret Steel Coy 
82 A. 146, 79 N.J.Hq. 501. 


N.Y.—Seymour v. McKinstry, 12 N. 
BE. 348, 14 N.E. 94, 106 N.Y. 230; Fisk 
v. Potter, 2 Abb.Dec. 138, 2 Keyes 64; 
Charles v. Scheibel, 222 N.Y.S. 784, 221 
App.Div. 816 [aff 218 N.Y.S. 545, 128 
Misc. 275]. See Spring v. Short, 90 N. 
Y. 538, 16 N.Y.Wkly.Dig. 148 [aff 25 
Hun 59, 12 N. Y.WkKly.Dig. 360] (recog- 
nizing rule). 


Oki.—Craggs v. Earls, 58 P. 637, 8 
Okl. 462. 

Tenn.—Robinson vy. Owens, 52 S.W. 
870, 108 Tenn. 91; Bright v. Murray, 
(Ch.A.) 35 S.W. 1088. 


Tex.—Burks v. Watson, 48 Tex. 107; 
Huyler v. Dahoney, 48 Tex. 234; Mc- 
Alpine vy. Burnett, 23 Tex. 649; Lib- 
erto v. Sanders, (Civ.App.}) 248 S.W. 
120 [rev on other grounds (Commn. 
App.) 259 S.W. 1080]; Knox v. Gruhl- 
key, (Civ.App.) 192 S.W. 334; Buckley 
v. Runge, 122 SW. 596,57 TexmGive 
App. 322; Drumm Commission Co. v. 
Core, 105 S.W. 843, 47 Tex.Civ.App. 
216; Perkiewiez v. Oklahoma First 
Nat. Bank, (Civ.App.) 33 S.W. 674; 
Taylor v. Callaway, 27 S.W. 934, z 
Tex.Civ. App. 461. 


Eng.—Harris v. Tubb, 42 Ch.D. 79. 


Alta.—Sakaliuk v. Corry, [1930] 2 
Dom.L.R. 239. 


Sask.—Lundy v. Powell, 70 Dom.L. 
R. 659. 


[a] In some jurisdictions in which 
vendor’s implied lien is not now 
recognized (see Supra § 1074) there 
are early cases applying the general 
rules as to rights of subsequent pur- 
chasers, as stated in the text. Collier 
Vv. Harkness, 26 Ga. 362, 71 Am.D. 216; 
Mims v. Lockett, 23 Ga. 237, 68 Am.D. 
521; Webb v. Robinson, 14 Ga. 216; 
Mims v. Macon, etc., R. Co., 3 Ga. 333; 


Gahee v. Sneed, 21 N.C. 333; Wynne 
v. Alston, 16 N.C. 163; Lewis v. Hen- 
derson, 30 P. 324, 22 Or. 548; Carroll 


v. Gilham, 26 P. 8638, 21 Or. 21; Weed 
v. Beebe, 21 Vt. 495; Manly v. Slason, 
21 Vt. 271, 62 \Am<D. 603° Duvall ve 
Bibb, 4 Hen.&M. (14 Va.) 113, 4 Am.D. 


506; Graves v. McCaul, 1 Call (5 Va.) 
414; Poe v. Paxton’s Heirs, 26 W.Va. 
607; Mitchell & Romine v. Dawson, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1138-1139] 


ey,”° of the existence of a vendor’s lien thereupon, is 
not affected by, and will be protected against, such 
lien. The converse of this proposition is also true; 
that is, that one who is not a bona fide purchaser for 
value and without notice of the existence of a ven- 
dor’s lien takes subject thereto.2® One who purchas- 
es bona fide from a fraudulent purchaser?’ or who, 
not having notice of the existence of a vendor’s hen, 
purchases from one who has notice,?8 will be pro- 
tected against such lien. Where a part of the pur- 
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chase money has been paid before notice of a ven- 
dor’s lien, the vendor still has a lien to the extent of 
the unpaid purchase money, but the subsequent pur- 
chaser will be protected to the extent of the part 
of the purchase money paid before receiving notice.?° 


[§ 1139] (3) Lien Where Title Is Retained—(a) 
In General. Where the vendor retains the title to 
the land, a subsequent purchaser or assignee of the 
bond for title, given by the vendor, takes the land 
subject to the len of ‘the vendor for the purchase 


23 W.Va. 86. 


{[b] In Iowa (1) under a statute 
providing that no vendor’s lien shall 
be enforced after a conveyance by 
the vendee, unless such lien is re- 
Served by conveyance, mortgage, or 
other instrument duly acknowledged 
and recorded, or unless such convey- 
ance by the vendee is made after suit 
by the vendor, his executor, or as- 
signs, to enforce such lien, but that 
the vendor shall not be deprived of 
any remedy against a conveyance pro- 
cured through the fraud or collusion 
of the vendees therein, or persons 
purchasing of such vendees with no- 
tice of such fraud or lien, a vendor's 
lien cannot be enforced after convey- 
ance by the vendee, where the lien 
Was not reserved and there is no evi- 
dence of fraud. Dean v. Scott, 25 N. 
W. 147, 67 Iowa 233; Rotch v. Hussey, 
3 N.W. 727, 52 Iowa 694. (2) It has 
been held that such statute does not 
apply where the vendee conveys be- 
fore receiving legal title from his 
vendor. Owen v. Higgins, 84 N.W. 
713,113 Iowa 735. (3) A contract for 
the sale of land, either verbal (Shrop- 
shire v. Lyle, 31 F. 694 [rev on other 
grounds 13 S.Ct. 201, 147 U.S. 183, 37 
L.Ed. 109]) (4) or written (Noyes v. 
Kramer, 6 N.W. 123, 54 Iowa 22), is 
not a conveyance within the mean- 
ing of the statute, (5) but a quitclaim 
deed is a conveyance within the mean- 
ing of the statute (Chrisman v. Hay, 
43 Ff. 552). (6) This statute does not 
apply where the lien is reserved by 
agreement, although such agreement 
is oral. Devin v. Eagleson, 44 N.W. 
545, 79 Iowa 269. (7) Prior to this 
statute the general rules as to bona 
fide purchasers obtained. Grapen- 
gether v. Fejervary, 9 Iowa 163, 74 
Am.D. 336; Pierson v. David, 1 Iowa 
23. 


[c] Im Tennessee (1) the implied 
lien of the vendor is defeated by the 
purchaser’s conveyance of the land 
before the institution of a suit to fix 
and enforce the lien. Leiberman, 
Loveman & Obrien v. Bowden, 119 S. 
W. 64, 121 Tenn. 496; Robinson v. 
Owens, 52 S.W. 870, 103 Tenn. 91 
{overr Jarman v. Farley, 7 Lea 141]. 
(2) There are, however, earlier cases 
which announce the usual rules as to 
bona fide purchasers. Ellis v. Temple, 
4 Coldw. 315, 94 Am.D. 200; Dishmore 
yY. Jones, 1 Coldw. 554; Taylor v. 
Hunter, 5 Humphr. 569; High v. Bat- 
te, 10 Yerg. 335;- Sheratz v. Nicode- 
mus, 7 Yerg. 9. (3) For rules as to 
recognition of implied lien in Tennes- 
See in general See Supra § 1075. 


26; “Ware 'v.” Curry, °67 Ala. 274; 
Campbell v. Roach, 45 Ala. 667; Burch 
v. Carter, 44 Ala. 115; Houston vy. 
Stanton, 11 Ala. 412; Dufphey v. 
Frenaye, 5 Stew.&P. (Ala.) 215; Com- 
bination Land Co. v. Morgan, 30 P. 
1102, 95 Cal. 548; Walton v. Har- 
groves, 42 Miss. 18, 97 Am.D. 429. 


26. U.S.—Thredgill v. Pintard, 12 
How. 24, 13 L.Ed. 877 [aff 19 F.Cas. 
No. 11,171, Hempst. 502]; Drumright 
vy. Texas Sugarland Co., 16 F.(2d) 657 
[cert den 47 S.Ct. 764, 274 U.S. 749, 
71 L.Ed. 1331]; Portland Chemical, 


ete., Co. v. Blodgett, 152 F. 929, 82 
C.C.A. 77 [cert den 28 S.Ct. 254, 207 
U.S. 586, 52 L.Ed. 352]; 
Trust Co. vy. Chicago, etc., R. Co., 123 
F. 393, 59 C.C.A. 349; Brisco v. Minah 
Consol. Min. Co., 82 F. 952: Coos Bay 
Wagon Co. v. Crocker, 4 F. 577, 6 
Sawy. 574. 


Ala.—Monk y. Stuart, 86 So. 529, 
204 Ala. 562; Burgess v. Greene, 64 
Ala. 509; Burch v. Carter, 44 Ala. 
115; Burns v. Taylor, 23 Ala. 255. 

Ark.—Star Lime & Zine Mining Co, 
v. Arkansas Nat. Bank, 225 S.W. 322, 
146 Ark. 246; Chapman ‘v. Liggett, 
41 Ark. 292; Swan v. Benson, 31 Ark. 


728; Holman vy. Patterson’s Heirs, 
29 Ark. 357; Scott v. Orbison, 21 Ark. 
202; Shall v. Biscoe, 18 Ark. 142. 


Cal.—Finnell v. Finnell, 105 P. 740, 
156 Cal. 589, 134 Am.S.R. 143; Maltby 
v. Conklin, 195 P. 280, 50 Cal.App. 201. 


Colo.—Mihoover v. Walker, 164 P. 
504, 63 Colo. 22. 


eae aes v. Wells, 5 Conn. 


Fla.—Brownlow v. W. T. Harrison, 
Inc., 135 So. 848, 102 Fla. 446: Pat- 
ton v. Meddick, 122 So. 710, 97 Fla. 
1078; Bowen v. Grace, 59 So. 563, 64 
Fla. 28; Rewis v. Williamson, 41 So. 
449, 51 Fla. 529. 


Ill.—Wright v. Buchanan, 123 N.E. 
53, 287 Ill. 468; Koch v. Roth, 37 N. 
Hn317, 150) 11).212. 


Ind.—Forsythe v. Brandenburg, 57 
N.E. 247, 154 Ind. 588; Thom v. Wil- 
son’s Ex’r, 27 Ind. 370; Merritt v. 
Wells, 18 Ind. 171; McCarty v. Pru- 
ett, 4 Ind. 226; Brumfield v. Palmer, 
7 Blackf. 227; Pierce v.-Gates, 7 
Blackf. 162; Simmons v. Meyers, 112 
N.E. 31, 61 Ind.App. 403; Bryson v. 
Collmer, 71 N.E. 229, 33 Ind.App. 494. 


Iowa.—Wightman vy. Spofford, 8 N. 
W. 680, 56 Iowa 145. 


Ky.—Thornton v. Knox’s Ex’r, 6 B. 
Mon. 74; Voorhies v. Instone, 3 Bibb 
353; Hurst v. Hurst, 76 S.W. 325, 25 
Ky.L. 714; Collins v. Stofer’s BEx’rs, 
52 S.W. 940, 21 Ky.L. 652. 


Md.—Ringgold v. Bryan, 3 Md.Ch. 
8. 
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Minn.—Daughaday v. Paine, 6 
Minn. 443. 

Miss.—Anderson y. Spencer, 51 
Miss. 869; Parker v. Foy, 43 Miss. 
260, 5 Am.R. 484; Walton v. Har- 
groves, 42 Miss. 18, 97 Am.D. 429; 


Clower v. Rawlings, 17 Miss. 122, 47 
Am.D. 108; Stewart v. Ives, 9 Miss. 
197; Briggs, Lacoste & Co. v. Plant- 
ers’ Bank, Freem. 574. 


Mo.—Barnhart v. Little, 185 S.w. 
174; McKnight v. Bright, 2 Mo. 110; 
Holloway v. Vincent, 128 S.W. 1009, 
143 Mo.App. 434. 


N.J.—Bliss v. Linden Cemetery 
Ass’n, 107 A. 594, 90 N.J.Eq. 404 [aff 
109 A. 500, 91 N.J.Eq. 329]; Acton v. 
Waddington, 18 A. 356, 46 N.J.Eq. 16 
[aff 22 A. 56, 46 N.J.Eq. 611]; Graves 
v. Coutant, 31 N.J.Eq. 763; Brinker- 
hoff v. WVansciven, 4 N.J.Eq. 251; 
Vandoren v. Todd, 3 N.J.Eq. 397. 


N.M.—Bates v. Childers, 20 P. 164, 


Mercantile 


5 N.M. 62. 


N.Y.—Auburn v. Settle, 4 Thomps. 
&C. 258, 259; Hallock v. Smith, 3 
ers 267; Troast v. Anjou, 172 N.Y. 


Ohio.—Whetsel v. Roberts, 31 Ohio 
St; 503. 


Okl.—Nail v. Ryan, 241 P. 1094, 113 
Okl. 252. 


S.D.—Smith v. Danforth, 223 N.W. 
59, 54 S.D. 250. 


Tex.—Texas Land, etc., Co. v. Bla- 
lock, 18 S.W. 12, 76 Tex. 85; Foster 
v. Powers, 64 Tex. 247: Elliott’ v. 
Booth, 44 Tex. 180, 23 Am.R. 593; Mc- 
Alpin v. Burnett, 19 Tex. 497; Bris- 
coe v. Bronaugh, 1 Tex. 326, 46 Am. 
D. 108; Attaway v. Carter, 1 Tex.Un- 
rep.Cas. 73; McAnally v. Panther, 
(Civ.App.) 26 S.W.(2d) 478; McLain 
v. Guinn, (Civ.App.) 4 S.W.(2d) 121; 
Fennimore y. Ingham, (Civ.App.) 181 
S.W. 513 [mod on other grounds 
(Commn.App.) 215 S.W. 956]; Dick- 
en v. Cruse, (Civ.App.) 176 S.W. 655; 
Vinson v. W. T. Carter & Bro., (Civ. 
App.) 161 S.W. 49 [error den 166 S. 
W. 363, 106 Tex. 273]; Magerstadt v. 
Martin, (Civ.App.) 124 S.W. 459; Sei- 
bert v. Bergman, (Civ.App.) 44 S.W. 
872; Graham v. West, (Civ.App.) 26 
S.W. 920; Bergman v. Blackwell, 
(Civ.App.) 23 S.W. 243. 


Eeng.—Kettlewell v. Watson, 21 Ch. 
D. 685 [aff 26 Ch.D. 501). 


[a] Purchaser taking quitclaim 
deed will not be protected against a 
vendor’s lien as he cannot be regard- 
ed aS a purchaser without notice. 
Wightman vy. Spofford, 8 N.W. 680, 56° 
Iowa 145. See Barclift v. Lillie, 2 
are 82 Ala. 319 (recognizing 


[b] Subsequent purchaser with 
notice that purchase money unpaid. 
—One who receives a warranty 
deed from the purchaser, knowing 
that the original sale was on credit, 
and that the purchase-money notes 
have not been paid, is not an inno- 
cent purchaser, even though he has 
no actual notice that the purchase- 
money notes reserved a lien. Graham 
v. West, (Tex.Civ.App.) 26 S.W. 920. 


27. Boon vy. Barnes, 23 Miss. 136; 
Brown v. Barrett, 75 Mo. 275. 

28. Ponder v. Boaz, 67 S.W. 833,> 
23 Ky.L. 2429. 


29. Ala.—Ware v. Curry, 67 Ala. 
274; Craft v. Russell, 67 Ala. 9; Duf- 
phey v. Frenaye, 5 Stew.&P. 215. 


Cal.—Combination Land Co, vy. 
Morgan, 380 P. 1102, 95 Cal. 548. 

Fla.—De Long v. Marshall, 63 So. 
723, 66 Fla. 410. 

Ill.— Fischer vy. Abernathy, 206 Ill. 
App. 278. 
Be tigre ala pie v. Kendall, 73 Ind. 

Ky.—Ripperdon v. Cozine, 8 B.Mon. 
aces Hunt y. Brand’s Heirs, 5 B.Mon. 
562. 


epee ERS v. Perkey, 50 Tex. 


Va.—Cox v. Romine, 9 Gratt. 


(50 
Va.) 27. 
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money,*° without regard to whether sush purchaser 
or assignee pays a valuable consideration*+ or had 
actual notice? Although it is clear that if the 
purchaser or assignee of the bond for title has actual 
notice he takes subject to the lien,** he is also re- 
garded as being bound to know of the existence of 
the lien,** since he might have acquired such knowl- 
edge by examining the title of his vendor or assign- 
or.*®> The same rule is applied when a new bond is 
given by the purchaser from the vendor, on sale to 
a subsequent purchaser.2® Such a purchaser or as- 
signee can acquire title and a right to a conveyance 
only by paying the purchase money due the original 
vendor;*? and if the amount thus paid is less than 
the sum due by him to his immediate vendor, upon 
receiving a conveyance of the legal title from the 
original vendor, he takes it subject to a lien in favor 
of his own vendor for the difference.*% 


[§ 1140] (b) Lien of Assignor of Title Bond as 
against Remote Assignee. Although it has been held 
that a purchaser who has shown himself to be the 
beneficial owner of the property by payment of the 
purchase money to his vendor may have a lien as 
against a remote assignee of a bond for title,*® it 
has also been held that a lien does not exist in favor 
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Bradford v. Harper, 25 Ala. 337. 


[§§ 1139-1143 


of the assignor of a bond for title as against a re- 
mote assignee of such bond who takes the assignment 
bona fide and without notice.*° Such assignee is not 
required to look beyond the fact that his assignor 
holds by regular assignment the bond assigned.*1 


[§ 1141] b. Purchasers of Equitable Interests or 
Estates. The subsequent purchaser of an equitable 
estate or interest takes subject to the lien of the orig- 
inal vendor, although he acquires such estate or in- 
terest without notice of such lien.*? 


In Texas purchasers of land subject to a reserved 
vendor’s lien and reserved superior legal title ac- 
quire only the right of redemption.** 


[§ 1142] c. Notice**—(1) In General. The notice 
which will suffice to preserve the vendor’s lien as 
against a subsequent purchaser may be either actual 
or constructive.t® Notice of a vendor’s lien received 
by a bona fide purchaser after he has taken a con- 
veyance cannot operate retroactively so as to defeat 
an already vested title acquired by such purchaser.*® 


[§ 1143] (2) What Constitutes Notice*’—(a) In 
General. One who has knowledge of such facts as 
would put a reasonably prudent man on inquiry as 
to the existence of a vendor’s lien is chargeable with 


St! 11, 91 ‘Am. D, 115: 


E. 865; 


30. U.S.—Lewis v. Hawkins, 23 ] 656; 
Wall 119, 23 L.bd. 113: ok see Bulger v. uy 47 eee 453 
ae 5 where it was said that a purchase 
yer Eye anes fe flor Soa re in good faith for value, and without 
255: Fenno v. Sayre & Converse, 3|otice, would defeat the lien where 
Ala. 458; Haley v. Bennett, 5 Port. | 2 bond for title was given). 
452. Ark.—Haskell v. State, 31 Ark. 91; 


Ga.—Hawkins v. Dearing, 19 S.E. 
717, 93 Ga. 108; Scroggins v. Hoadley, 
56 Ga. 165. 

Ky.—Indianapolis Junction R. Co. 
Va Bass, 12) (SOW. 331, 11) Ky... 478; 
Finnell v. Louisville Southern R. Co., 
16 Ky.L. 94; Bright v. Sanford, 1 Ky. 
Op. 186. 

Mo.—Ficklin v. Stephenson, 33 Mo. 
341. 

Va.—McFarland v. Moomaw, 22 S. 
Yancey v. Mauck, 15 Gratt. 
(56 Va.) 300. 

W.Va.—Morehead’s Adm’r v. Hor- 
ner, 4 S.E. 448, 30 W.Va. 548; Fisher 
v. McNulty, 3 S.H.. 593, 30 W.Va. 186. 

Eng.—Worthington v. Morgan, 16 
ie 547, 39 Eng.Ch. 547, 60 Reprint 

te 

Sle euilttov., Picketts Adm ar) 1UaS: 
Wi. 9, 91 Ky. 644; 12 Ky.Ls 51. 

32. Ark.—Holman v. Patterson’s 
Heirs, 29 Ark. 357; Moore & Cail v. 
Anders, 14 Ark. 628, 60 Am.D. 551. 

Cal.—Truewmody v. Jacobson, 2 Cal. 
269. 

Ill. Robinson vy. Appleton, 15 NE 
Viole ae ee oni Oe 

Ind.—Amory v. Reilly, 9 Ind. 490. 

Ky.—Hitt v. Pickett’s Adm’r, 11 S. 
W. 9, 91 Ky. 644, 12 Ky.L. 51. 

Mo.—Adams v. Cowherd, 
458. 

Pa.—New York, ete., Gas Coal Co. 
v. Plumer, 96, Pa. 99. 

Tenn.—High v. Batte, 10 Yerg. 335. 

Va.—Stoner v. Harris, 81 Va. 451; 
Day v. Hale, 22 Gratt. (63 Va.) 146. 

33. Young v. Isett, Morr. (Iowa) 
460; Ghiselin & Worthington v. Fer- 
gusson, 4 Harr.&J. (Md.) 522; Bird- 
sall v. Cropsey, 44 N.W. 857, 29 Neb. 
672 [mod 45 N.W. 921, 29 Neb. 679]. 

34. Ala.—Edmonds vy. Torrence, 48 
Ala. 38; Newsome v. Collins, 43 Ala. 


30 Mo. 


Holman v. Patterson’s Heirs, 29 Ark. 
357; Moore & Cail vy. Anders, 14 Ark. 
628, 60 Am.D. 551. 

Liat cue ge v. Thomas, 


Md.-—Magruder v. Peter, 
217. 


39 Ill. 


11 Gil & 
Jie 
Ohio.—Dayton, etc., R. Co. v. Lew- 
ton, 20 Ohio St. 401; Ames v. Wheel- 
INS weUCy wey CO, I Onion Gini wi 6s4, 
9 Ohio Cir.Dec. 448. 
Pa.—New York, etc., Gas Coal Co. 


v. Plumer, 96 Pa. 99; Biddle v. Moore, 
Sper WOE 

35. McLaurie v. Thomas, 39 Ill. 
291; Amory v. Reilly, 9 Ind. 490. 
tags McLaurie v. Thomas, 389 Ill. 


37. Moore & Cail v. Anders, 14 Ark. 
628, 60 Am.D. 551; Ficklin v. Steph- 
enson, 33 Mo. 341; Yancey v. Mauck, 
bh Gratt.. (66> Va.)ims00: 

aed Logwood y. Robertson, 62 Ala, 

39. Anderson’s Adm’r v. Wells, 6 
B.Mon. (Ky.) 540; Royal v. Miller, 3 
Dana. (Ky.) 55; Ligon vy. Alexander, 
7 J.J.Marsh. (Ky.) 288. 


Priority of liens of adie sil of ti- 
tle bond see supra § 11 


40. Burns v. Taylor, a Ala. 255; 
McBrayer v. Collins, 18 B.Mon. (Ky.) 
833; Anderson’s Adm’r v. Wells, 6 B. 
Mon. (Ky.) 540; Royal v. Miller, $ 
Dana (Ky.) 55. 

41. Anderson’s Adm’r vy. 
B.Mon. (Ky.) 540. 

42, Ala.—Overall v. Taylor, 11 So. 
738, 99 Ala. 12; Wallace v. Nichois’ 
Adm’r, 56 Ala. 321; Burch v. Carter, 
44 Ala. 115. 

Iowa.—Owen v. Higgins, 84 N.wWw. 
713, 113 Iowa 735. 

Miss.—Walton  v. 
Miss. 18, 97 Am.D. 429. 

Ohio.—Anketel v. Converse, 17 Ohio 


Wells, 6 


Hargroves, 42 


Va.—Sands v. Stagg, 52 S.C. 6383, 
54 S.E. 21, 105 Va. 444; Yancey v. 
Mauck, 15 Gratt. (56 Va.) 300. 


Wash.—Wilson v. Morrell, 32 P. 
1335 0. Wash. Peas 
W.Va s Adm’r v. ‘Hor- 


ner, 4 S.E. 448, 30 W.Va. 548; 
ards v. Fisher, 8 W.Va. 55. 

[a] Reason for rule.—(1) Purchas- 
ers and mortgagees of an equitable 
estate take subject to the vendor’s 
equity, because both the vendor and 
purchasers have but an equity, and, 
as between equal equities, the max- 
im, qui prior est in_ tempore, potior 
est in jure, applies. Wallace v. Nich- 
ols’ Adm’r, 56 Ala. 321; Walton v. 
Hargroves, 42 Miss. 18, 97 Am.D. 429. 
(2) “Between equal equities the first 
in order of time shall prevail’ see 
Equity 210. 

43.. Wier vy. Yates, (Tex.Civ.App.) 
237 S.W. 623. 

44. Notice: 

In general see Notice 46 C.J. p 534. 
As respects purchasers of land 
general see supra §§ 937-1044. 

45. Ga.—Mims v. Lockett, 23 Ga. 
237, 68 Am.D. 521. 


Ind.—Hawes v. Chaille, 28 N.H. 848, 
129 Ind, 435. 


Iowa.—Larson v. Metcalf, 207 N.W. 
382, 201 Iowa 1208, 45 A.L.R. 344 [cit 
Cye], 

Ky.—Tiernan v. Thurman, 
Mon. 277. 
1eN .J.—Ledos v. Kupfrian, 28 N.J.Eq. 


ee: 


Rich- 


in 


14,55 


Daniels v. Moses, 12 S.C. 130. 
6 Gratt. 


aay ve. , 44. 


Eng.—Kettlewell v. Watson, 21 Ch. 
D. 685 [aff 26 Ch.D. 501]. 


Actual and constructive notice in 
general see Notice §§ 6-15. 


46. Knox vy. Gruhlkey, 
App.) 192 S.W. 334. 


47. Action to enforce vendor’s lien 
as notice to purchaser see Lis Pen- 
dens § 19. 


(Tex: Clive 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1143-1145] 


notice thereof.4* Thus, knowledge that the purchase 
money*® or some portion of it®® is unpaid, without 
knowing how much or how it is secured,” is sufficient 
to put a subsequent purchaser upon inquiry. The 
fact that one learned of the existence of the vendor’s 
lien several years before his purchase, while engaged 
in another transaction, is not sufficient to charge 
him with notice, either actual or constructive.®2 In 
a transaction where a corporate officer or agent is 
acting in his own interest, as in the sale of land to 
the corporation, the corporation is not charged with 
his knowledge of the existence of a vendor’s lien.®? 


[§ 1144] (b) Recitals in Conveyance as Notice. 
Notice of a vendor’s lien disclosed in the chain of 
title is sufficient as against a subsequent purchaser ;>4 
and, if any conveyance in a chain of title discloses 
the fact that the land was sold on credit, a subsequent 
purchaser is bound to inquire whether the purchase 
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that the consideration is unpaid, or that notes are 
given therefor, it is sufficient to charge all subsequent 
purchasers with notice that the purchase price is 
unpaid and that there is a vendor’s lien upon the 
property.°® A deed showing the existence of a ven- 
dor’s lien need not be recorded to constitute notice, 
where it is a necessary link in the subsequent pur- 
chaser’s chain of title.°* Where the deed recites the 
payment of the consideration, the vendor cannot en- 
force his vendor’s lien for the purchase money, which 
is in fact unpaid, as against a subsequent purchaser 
who was ignorant at the time his conveyance was 
executed that the purchase money was unpaid.®§ 


[§ 1145] (c) Record as Notice.°® Except where 
the instruments evidencing a vendor’s lien are held 
not to be entitled to record,®® when a deed or other 
conveyance reserving a vendor’s lien or containing 
recitals showing its existence,°! or a purchase-money 


price has been paid.*® 


48. Ark.—Madden v. Suddarth, 221 
S.W. 457, 144 Ark. 79. 


Cal.—_Montgomery v. Keppel, 19 P. 
i738, 75, Cal. 128, 7 Am.S.R. 125, 


Be ape ose at oso v. Stevens, 71 Ill. 


Ind.—Hawes v. Chaille, 28 N.E. 848, 
129 Ind. 435, 

Miss.—Parker v. Foy, 43 Miss. 260, 
5 Am.R. 484. 

Mo.—Tydings v. Pitcher, 82 Mo. 
379; Major v. Buckley, 51 Mo. 227. 

Tex.—Davidson v. McKinley, (Civ. 
App.) 152 S.W. 1142. 


But see Hightower v. Rigsby, 56 


Ala. 126 (holding that declarations by 


the holder of one of the notes given 
for the purchase money of land, as- 


serting a lien on the land but not 
explaining its nature, reported to a 


Subsequent purchaser by persons who 
at the same time deride the asserted 
lien, are not sufficient to put such 
purchaser on inquiry). 

49. U.S.—Brisco v. Minah Consol. 
Min. Co., 82 F. 952. 

Ala.—Figh v. Taber, 82 So. 495, 203 
Ala. 253; Woodall v. Kelly, 5 So. 164, 
$5 Ala..368, 7 Am.S.R. 57. 


Cal.—Combination Land Co. v. Mor- 
gan, 30° P. 1102, 95 Cal. 548. 


Ind.—Essig v. Porter, 112 N. EH. 

1005, 63 Ind.App. 318. 
Tex.—Graham v. West, 
Sow. 920. 
50. Smith v. Schultz, 129 P. 640, 
23 Idaho 144; Eisman v. Whalen, 79 
N.E. 514, 1072, 39 Ind.App. 350; Jor- 
dan- v. Wimer, 45 Iowa 65; Manly v. 
Slason, 21 Vt. 271, 52 Am.D. 60. 


51. Jordan v. Wimer, 45 Iowa 65; 
Manly v. Slason, 21 Vt. 271, 52 Am.D. 
60. 


(Civ. App.) 
26 


52. Foulks v. Reed, 89 Ind. 370; 
White v. Fisher, 77 Ind. 65, 40 Am.R. 
287. 


Bank v. 
237; 
62 


Sheffield -First Nat. 
D kn eon Cs Or Ay 
Brett, 63 N.W. 1067, 


53. 
Tompkins, 
Bang v. 
Minn. 4. 

54 Ark.—-Madden v. Suddarth, 221 
S.W. 457, 144 Ark. 79; Beard v. Bank 
Be cools 190 S.W. 849, 126 Ark. 


Ind.—Wiseman v. Hutchinson, 20 


Ind. 40; Work v. Brayton, 5 Ind. 396. 
Minn.—Daughaday v. Paine, 6 
Minn. 443. 


Tex.—Gibson vy. Morris, (Civ.App.) 
47 S.W.(2d) 648; Atteberry v. Bur- 
nett, (Civ.App.) 130 S.W. 1028 [mod 
on other grounds 145 S.W. 582, 105 
Tex. 119]; Smith vy. Farmers’ Loan 


liott, 49 Tex. 62; 
v. Gay, 48 Tex. 468, 26 Am.R. 328: 
McAlpine v. Burnett, 
Dean vy. 


Thus, where a deed recites 


& Trust Co., 51 S.W. 515, 21 Tex.Civ. 
App. 170. 


Va.—Beirne’s Ex’rs v. Campbell, 4 
Gratt. (45. Va.) 125. 


Eing.—Davies v. Thomas, 2 Y.&C. 
Exch. 234, 160 Reprint 383. 


Ont.—Quart v. Eager, 
LSiosl2 Ontiws Rei oe 


{a] Error in deed.—Where a sub- 
Sequent purchaser takes a deed con- 
taining a mere clerical error, which 
error does not disclose nonpayment 
of the purchase money, no presump- 
tion, conclusive or otherwise, follows 
from such mistake that there was no- 
tice to the subsequent purchaser of a 
vendor’s implied lien on the land. 
Knox v. Gruhlkey, (Tex.Civy.App.) 
192 S.W. 334. 

[b] Bffect of quitclaim deeai by 
vendor after conveyance reserving 
lien.— Where, after a conveyance by 
the vendor to the purchaser with res- 
ervation of a vendor’s lien, the vendor 
quitclaims to the purchaser, the pur- 
pose of the quitclaim deed to cor- 
rect a misdescription in the original 
conveyance not being stated in the 
deed, the effect of the quitclaim deed 
is to release the vendor’s lien in so 
far as innocent parties are concerned, 
The Maccabees v. Pierson, 6 S.W.(2d) 
305, 177 Ark. 243. 


18 Ont.L. 


55. Stroud v. Pace & Allison, 35 
Ark. 100; Deason v. Taylor, 53 Miss. 
697. ‘ 

56. U.S.—De Cordova v. Hood, 17 


Wall. 1, 21 L.Ed: 587. 

Ala.—Folmar v. Beall, 85 So. 540, 
204 Ala. 298; Thompson v. Sheppard, 
5 So. 334, 85 Ala. 611; Whitfield v. 
Riddle, 78 Ala. 99. 


Ark.—Ponder v. Gibson-Homans 
Co., 266 S.W. 682, 166 Ark. 591: 
Beard v. Bank of Osceola, 190 S.W. 
849, 126 Ark. 420: Stephens y. An- 


Chonveees ie cAr ke p71. 
Ind.—Sample v. Cochran, 84 Ind. 
594; Croskey v. Chapman, 26 Ind. 


333; Wiseman v. Hutchinson, 20 Ind. 
40; Melross v. Scott, 18 Ind. 250. 


Ky.—Woodward v. Woodward, 7 B. 
Mon. 116. 

Mo.—Tydings v. Pitcher, 82 Mo. 
379; Major v. Bukley, 51 Mo. 227; 
Scott v. McCullock, 13 Mo. 13. 


N.J.—Ledos v. Kupfrian, 28 N.J. 
Eq. 161. 
Tex.—Waites v. Osborne, 2 S.W. 


665, 66 Tex. 648; Crews v. Taylor, 56 
Tex. 461; Jackson & Chadwick v. El- 
P. J. Willis & Bro. 


23 Tex. 649; 


Hudson, 1 Tex.Unrep.Cas. 


365; Bergman v. Blackwell, 


App.) 23 S.W. 243. 


[a] Illustrattion.—Where a deed 
recited that it was made “in consid- 
eration of the sum of eight hundred 
dollars, paid and secured to be paid” 
by the purchaser, “the receipt of one 
hundred and thirteen dollars of which 
is hereby acknowledged,” such deed 
was constructive notice to subsequent 
purchasers that a portion of the pur- 
chase money remained unpaid at its 
execution, and the vendor had a lien 
against such subsequent purchasers 
for the unpaid residue. Woodward v. 
Woodward, 7 B.Mon. (Ky.) 116. 


57. Masich v. Shearer, 49 Ala. 226; 
Wiseman v. Hutchinson, 20 Ind. 40; 
Jackson ,& Chadwick v. Elliott, 49 


(Civ, 


Tex. 62; C. D. Shamburger Lumber 
Co. v. Holbert, (Tex.Civ.App.) 34 S, 
W.(2d) 614. See also Tydings v. 


Pitcher, 82 Mo. 379 (holding that an 
unrecorded deed reconveying proper- 
ty to the former owner was not notice 
to a subsequent purchaser, as it was 
not in his chain of title). 

58. Strong v. Strong, 18 N.B. 665, 
126 Ill. 301; Growning & Co. v. Behn, 
10 B.Mon. (Ky.) 383; Maryland Land, 
etc., Homestead Assoc. v. Moore, 30 
A. 605, 35 A. 59, 80 Md. 102; Gordon 
v. Manning, 44 Miss. 756. 

55. Effect of: 


Recorded release of lien on rights of 
subsequent purchasers of the land 
see infra §§ 1198, 1199. 

Record of deed where lien: 


Expressly reserved in deed in gen- 
eral see Supra § 1136. 


Reserved only in purchase-money 
notes in general see supra § 1137. 


60. John Silvey & Co. v. Cook, 68 
Sor so7s) 190 Ala. 2282 


[a] In Alabama it is held that the 
recordation of vendor’s lien notes is 
ineffective to impose notice on per- 
sons taking subsequent rights in the 
property, since such notes are not 
instruments in the nature of a mort- 
gage, or creating as the result of a 
contract an equitable mortgage, en- 
titled to record under statute, but 
are simply promises to pay the pur- 
chase price of land. John Silvey & 
Co. v. Cook, 68 So. 37, 191 Ala. 228. 

61. Ark.—Star Lime & Zinc Min- 
ing Co. v. Arkansas Nat. Bank, 225 S. 
W. 322, 146 Ark. 246. 

Ill.—Robinson y. Appleton, 15 N.R. 
(61,124 Ti. 276: 

Ind.—Case v. 

429. 

Ky.—Starbird v. Blair, 12 S.W.(2a) 
698, 227 Ky. 258; Ashworth v. Cres- 


Bumstead, 24 Ind. 
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note containing such a reservation or recitals,°? or 
a bond for title,** or an instrument executed by the 
purchaser showing that he withholds a portion of 
the purchase price,®* is recorded, a subsequent pur- 
chaser takes with notice of the lien. In some juris- 
dictions there must be a record of the instrument 
by or under which a vendor’s lien is created or arises 
in order to preserve the lien against subsequent pur- 
chasers and other third persons.®°® The record of a 
deed reciting the assumption by the grantee of a cer- 
tain note as part of the consideration affects subse- 
quent purchasers of the land with notice of - ven- 
dor’s lien, in favor of the payee of the note.® 


Destruction of record. The effect of the record 
of a deed reserving a vendor’s lien as notice to a 
subsequent purchaser is not impaired by the destruc- 
tion of the record subsequent to the time of his pur- 
chase.°? 


[§ 1146] (d) Possession as Notice. The fact that 
the land sold is in possession of the original ven- 
dor®® or of a third person®® is sufficient to put a 
subsequent purchaser on inquiry as to whether the 
purchase price has been paid.. However, where the 
possession of the person entitled to a vendor’s hen 
is not exclusive, but is shared with that of the pur- 
chaser, in whom is a clear and unencumbered rec- 


ent Stave Co., 185 S.W. 108, 169 Ky.}j art 5595. 
837. App.) 218 S.W. 

N.Y.-—Brockway v. Tayntor, 42 Hun 64. 
Gd4 eau N.Y SiGe 173% 


Tenn.—Polk v. Foster, 7 Baxt. 98. 


ow, | 25 Ky.L. 714. 
H. O. Wooten Gro- 64, 


G73, 112° Tex..469; 
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Ater v. Knight, (Tex.Civ. 
648. 
Saunders & Worley v. Hart- 
well & Chambers, 61 Tex. 679. Ni 
63. Hurst v. Hurst, 76 S.W. .325, 


Berger v. Waldbaum, 93 N.Y.S. 


[§§ 1145-1149 


ord title, such possession will not serve as construc- 
tive notice of the lien to a subsequent purchaser. *° 


[§ 1147] d. Consideration—(1) In General. <A 
vendor’s lien will prevail as against one to whom land 
has been conveyed by the purchaser, without a val- 
uable consideration.’+ In order to take free from 
a vendor’s lien as a bona fide purchaser, a subsequent 
purchaser must not only have purchased his interest 
for value, but must have actually paid—value there- 
iioue, = 


[§ 1148] (2) Antecedent Debt. It has been held 
that, where land subject to a vendor’s lien is ¢on- 
veyed ag security for an antecedent debt due from 
the purchaser, the grantee takes the land subject 
to the lien;7* but it has also been held that one who 
takes a conveyance in payment of an existing debt, 
without notice of a vendor’s lien, is a bona fide pur- 
chaser holding free from the hen.*# 


[§ 1149] (3) Effect of Failure To State Amount 
of Unpaid Consideration. In some jurisdictions it is 
provided by statute that a vendor shall not have a 
len for unpaid- purchase money against bona fide 
creditors and purchaser s, unless it is expressly stated 
in the deed conveying the land what part of the con- 
sideration remains unpaid." 

Attorney’s fees. In the absence of notice to the 


Mart.N.S. 384), (3) and within the 
time prescribed by law (Way v. Levy, 
6 So. 661, 41 La.Ann. 447; Morrison 
Citizens’ Bank, 27 La.Ann. 401; 
Succession of O’Laughlin, 18 La.Ann. 
142). (4) But recording is not nec- 
essary aS between the parties (Gor- 
don v. Knox, 31 La.Ann. 284; Thomp- 


cer Co. v. Lubbock State Bank, | 352, 46 Misc. 4 [aff without op 96] S0m v. Comeau, 23 La.Ann. 555), (5) 
(Commn.App.) 215 S.W. fans [rev | N.Y.S. 1114, 110 N.Y.App.Div. 915]. noe where ae subsequent purchaser 
(Civ. App.} 179 S:w. 1141]; Ater v. mae Ses ae as assumed payment of the pur- 

65. See statutory provisions; and] chase-money notes (Givanovich v. 


Knight, (Civ.App.) 218 S.W. 648 [er- 
ror refused]; Henningsmeyer v. First 
State Bank of Conroe, (Civ.App.) 192 
S.W. 286 [petition gr and reh den 195 
SA DVB ES SVAOIE STONE Bes NO MAN <3 
116]; Stinson y. Sneed, (Civ.App.) 
163 S.W. 989; Housman v. Horn, (Civ. 
App.) 157 SOW. 1172; Smith v. Farm- 
ersii (& TD. Co5+51 SW. 515;) 21, Dex. 
Civ.App. 170. 


W.Va.—Citizens’ Nat. Bank of Con- 
nellsville v. Harrison-Doddridge Coal 


& Coke Co., 109 S.E. 892, 89 W.Va. 
659. 
[a] Effect of statute of limita- 


tions on record as notice.—Under 
Rev. St. (1911), art 5694, as to four- 
year limitation ona vendor's lien, and 
art 5695, as to extending payment of 
a vendor’s lien note and ‘recording the 
evidence thereof, and providing that 
the owners of a vendor’s lien note, 
executed subsequently to July 14, 
1905, shall have four years after the 
act takes effect, which was July 1, 
1913, within which to enforce their 
vendor’s lien, a purchaser in 1916 of 
a lot against which there was, as 
shown by the deed records, a ven- 
dor’s lien for the purchase-money 
debt, evidenced by a note due in 1910, 
could not be an innocent purchaser 
as to such lien, since, under art 5695, 
it was enforceable until July, 1917, i 
being immaterial that such purchaser 
had-no notice that the note and lien 
had, prior to such purchase, been 
merged in a judgment, to which the 
ten years’ statute applies, and that 
suit was not brought on such judg- 
ment and to foreclose the vendor’s 
lien as incident thereto, until 1919, 
as bringing suit dispensed with ne- 
cessity of extending the note under 


cases infra this note. 


fa] Where purchase-money note 
reciting lien not recorded.—(1) A pur- 
chaser’s note for the price of land, 
although reciting that ‘“‘the land . 
is bound for this note,” doves not con- 
stitute a lien on the land against a 
Subsequent purchaser; the provisions 
of the note must be incorporated in 
the deed so as to be registered, before 
it can be effective as notice to sub- 
sequent purchasers. Blevins v. Bark- 
er, 75 N.C. 4386. (2) Rights and lia- 
bilities of subsequent purchasers 
where lien reserved only in purchase- 
ae note in general see supra § 


[b] Record of mortgage made by 
husband for purchase money of land, 
where the title to the land was in the 
wife, would not be notice to a sub- 
sequent purchaser from the wife re- 
ceiving an absolute deed that the 
original vendor had a lien on the land 
for the purchase money, and a ven- 


dor’s lien could not be enforced 
against those purchasing from the 
wife without actual notice. De Yam- 
Pony v. Brown & Johnson, 28 Ark. 
166. 

{c] In Louisiana (1) it is held, in 


accordance with statute, that in or- 
der to preserve the vendor’s privilege 
as to third persons, the act of sale 
must be recorded (In re Collins, 235 
F. 937 [rev on other grounds 241 IRN 


636]; Clay’s Succession, 34 La.Ann. 
1131: Aillet v. Woods, 24 La.Ann. 
193; Leflore v. Carson, 7 La.Ann. 65; 


Rogers v. Chandler, 6 La.Ann. 349; 
White v. Union Bank, 6 La.Ann. 162) 
(2) in the parish where the land is 
situated (Morrison vy. Trudeau, 1 


Hebrew Congregation of Baton 


Rouge, 35 La.Ann. 517). 

66. Henningsmeyer v. First State 
Bank of Conroe, (Civ.App.) 192 S.W. 
286 [petition gr and reh den 195 S.W. 
1137, 201-> SW: 652, 109° Tex. / 116]; 
Powers vy. Smith, (Tex.Civ.App.) 29S 
W. 416. 


_ 67. Texarkana Nat. Bank v. Dan- 
iel, (Tex.Civ.App.) 31 S.W. 704; Ar- 
mentrout’s Ex’rs v. Gibbons, 30 Gratt. 
(T1_Va.) 632. 


68. Dyer v. Martin, 5 Ill. 146; Hop- 


kins v. Garrard, 7 B.Mon. (Ky.) ol 
Ringgold v. Bryan, 3 Md.Ch. 488: 
Brooks vy. Lange, 2 Ohio Dec. (Re- 


print) 178, 2 West.L.Month. 12. 

69. Burns v. Taylor, 23 Ala. 255; 
Diffie v. Thompson, (Tex.Civ.App.) 
0 S.W. 1938, (Civ.App.) 88 S.W. 381. 

70. Munn v. Achey, 18 So. 299, 110 
Ala. 628. 

71. Duke v. Balme, 16 Minn. 306; 
Tucker v. Hadley, 52 Miss. 414; Bur- 
lingame v. Robbins, 21 Barb. (N.Y.) 
327; Poindexter v. Rawlings, 59 S.W. 
766, 106 Tenn. 97, 82 Am.S.R. 869. 

What constitutes consideration in 
general see Contracts §§ 150-236. 


72. Fossett v. Turk, 54 So. 695, 171 
Ala. 565. 


73. See Mortgages § 455. 
74. Wert v. Naylor, 93 Ind. 431. 


75. See statutory provisions; and 
cases infra this note. 

[a] In Kentucky (1) the provision 
of Ky. St. § 2358, that the grantor of 
real estate shall not have a lien for 


unpaid purchase money against bona. 


fide creditors and purchasers, unless 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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contrary, a subsequent purchaser has the right to 
assume that the deed to his vendor correctly stated 
all of the unpaid consideration for which it was 
and, where a note described in a deed 
made no reference to a provision for attorney’s fees, 
in the absence of actual notice, a lien cannot be en- 
forced against a subsequent purchaser for such attor- 


executed ; 


ney’s fees.7& 


[§ 1150] e. Assumption by Subsequent Purchaser 
ase-Money Debt—(1) In General. 
sequent purchaser of land subject to a vendor’s lien 
is not personally liable for the unpaid purchase mon- 
ey due the original vendor, unless he has assumed the 


of Pur 


‘payment thereof.77 


Statute of frauds. In accordance with the general 
rule applied to the assumption of mortgages or other 
encumbrances,’* it has been held that the assump- 
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A sub- 
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chase-money debt secured by a vendor’s lien is not 
within the statute of frauds.79 


Assumption of purchase-money debt for person- 
alty. Where a purchaser of land, as part of the 
purchase price, assumes the debt of his vendor for 
personalty purchased from another, the seller of 
the personalty has been held to have a vendor’s lien 
against the land.8° 


[§ 1151] (2) Effect of Assumption as between 
Subsequent Purchaser and Original Vendor or Trans- 
feree of Debt. A subsequent purchaser who has as- 
sumed payment of the purchase money due from his 
grantor to the original vendor, is personally’! and 


primarily®? liable to the original vendor for the 


tion by a subsequent purchaser of payment of a pur- 


it is stated in the deed what part of 
the consideration remains unpaid, ap- 
plies where the lien is expressly re- 
served in the deed of conveyance 
(Napier v. Baker, 32 S.W.(2d) 49, 235 
Ky. 724; Stephens’ Adm’x v. Union 
Cent.” LifesIns. Co.,° 10 'S.W. (2a)! ‘833; 
226 Ky. 233; Harris v. Shaffer, 246 S. 
W. 26, 197 Ky. 54), (2) or where the 
lien arises by implication (Jackson 
v. Engle, 20 S.W.(2d) 460, 230 Ky. 
558), (3) or where title is retained by 
the vendor (Brown vy. Blankenship, 56 
S.W. 817, 108 Ky. 464, 22 Ky.L. 143; 
Hurst v. Hurst, 76 S.W. 325, 25 Ky.L. 
714). (4) A vendor is held to be 
estopped from claiming any greater 
lien as against subsequent purchasers 
than is shown by his title bond. Van- 
derpool v. Stewart, 279 S.W. 645, 212 
Ky. 373. (5) Where there has been no 
delivery of the deed, in a case where 
a present conveyance of the land was 
intended, the statute is inapplicable. 
Coppage vy. eae ee 68 S.W. 416, 24 
Ky.L. 257. (6) This statute (Doty v. 
Deposit Bldg., etc., Assoc, 46 S.W. 
219, 103 Ky. 710 [pet overr 47 S.W. 
433, 20 Ky.L. 625, 43 L.R.A. 551, 554]), 
(7) together with its previous enact- 
ment as Gen. St. c. 63 art.1 § (24 
(Blevins v, Blankenship, 7 S.W. 175, 
9 Ky.L. 851), constitutes a change in 
the law. (8) By virtue of this pre- 
vious enactment, a waiver of the lien 
arose as to subsequent parties, where 


the conveyance did not contain the 
required information. Lucy v. Hop- 
kins, 13 S.W. 518, 11 Ky.L. 907. (9) 


However, the statute did not deprive 
a vendor of his lien on the land, as 
against a remote bona fide purchaser, 
where neither the deed of the vendor 
nor that of his grantee was recorded, 
or lodged for record. Lucy v. Hop- 
kins, supra. (10) Under the provision 
of Rev. St. c. 80 § 26 failure of the 
deed to contain a statement of what 
part of the money remained unpaid 
constituted a waiver of the lien as 
against all persons. Tate v. Hawkins, 
81 Ky. 577, 5 Ky.L. 626, 50 Am.R. 181; 
Keith v. Wolf, 5 Bush 646; Maupin v. 
McCormick, 2 Bush 206; Gritton v. 
McDonald, 3 Metce. 563 [overr Neal v. 
Davis, 17 B.Mon. 142]; Cottman’s 
Adm’r v. Martin, 1 Metc. 563; Chap- 
man y. Stockwell, 18 B.Mon. 650; Abell 
v. Abell, 15.S.W. 527, 12 Ky.L. 830; 
Cardin v. Evan’s Extr, 5 Ky.L. 693; 
Pate v. Hayden, 4 Ky.L. 905; Ken- 
tucky Electric Institute v. Gaines, 4 
Ky.L. 398. See Beverly v. Noel, 4 Ky. 
L. 985 (holding that, under the stat- 
ute, the vendor could not enforce a 
lien against an innocent purchaser 
to an amount greater than that stated 
in the deed). (11) So, in order to 
give an implied lien, the statute re- 
quired such a recital as would clear- 
ly notify creditors and subsequent 


purchasers that part of the purchase 
money remained unpaid, and the 
amount so unpaid. Keith v. Wolf, 5 
Bush 646; Pate v. Hayden, supra. 
(12) A general statement, no matter 
how clearly a part of the price was 
shown to have been unpaid, did not 
Suffice. Pate v. Hayden, supra. (13) 
This latter statutory provision itsélf 
changed the common-law rule. Tate 
v. Hawkins, 81 Ky. 577, 5 Ky.L. 626, 
50 Am.R. 181; Long v. Burke, 2 Bush 
90; Chapman v. Stockwell, 18 B.Mon. 
650. (14) While it has been said that 
the object of the legislature in chang- 
ing the law was to secure purchasers 
against the lien of a previous vendor, 
the existence of which did not appear 
in the deed he had executed (Cott- 
man’s Adm’r v. Martin, 1 Metc. 563, 
564 [quot Chapman v. Stockwell, 18 
B.Mon. 650]), (15) regard must be 
had not to the object of the legisla- 
ture but to the obvious effect and op- 
eration of the provision (Cottman’s 
Adm’r vy. Martin, supra). (16) So al- 
so, the object of the statute was to 
declare the conclusive waiver of the 
lien by a conveyance without the re- 
quired statement of the amount of 
the unpaid price (Peck v. Carder, 4 
Bush 121), (17) but if the conveyance 
contained the required statement, the 
lien might otRerwise have been waiv- 
ed (Peck v. Carder, supra). (18) The 
statute applied so as to require the 
assignment of a title bond to contain 
such express statement in order to 
uphold the vendor’s lien. Taylor v. 
Ford, 1 Bush 44. (19) The rule un- 
der the statute will be applied even 
though the subsequent purchaser had 
actual notice of the unpaid purchase 
money. Chapman v. Stockwell, supra; 
Pate v. Hayden, 4 Ky.L. 905. 


Effect of statute on existence of 
lien see supra § 1074. 


76. Gray Vv. Fenimore, (Tex. 
Commn.App.) 215 S.W. 956 [mod (Civ. 
App.) 181 S.W. 513]. 

Attorney’s fees as included in 
amount of lien in general see supra 
See, 

77. Wade v. Bent, 71 S.W. 444, 24 
Ky.L. 1294; Allen v. Traylor, (Tex. 
Commn.App.) 212 S.W. 945 [mod (Civ. 
App.) 174 S.W. 923]; George v. Blum- 
bergs CLhex.Civ, App,).) 211. S/W. 309: 
Kynard v. Tucker, (Tex.Civ.App.) 171 
S.W. 1086; Diffie v. Thompson, (Tex. 
Civ.App.) 90 S.W. 193 [rev (Civ.App.) 
88 S.W. 381]; McNeill v. Cage, 85 S. 
W. 57, 38 Tex.Civ.App. 45; Quart v. 
BKager, 18 Ont.L. 181, 12 Ont.W.R. 3. 

78. See Frauds, Statute of § 56. 

79. Hill v. Hoeldtke, 142 S.W. 871, 
104 Tex. 594, 40 L.R.A.N.S. 672 [aff 
128 S.W. 642, 61 Tex.Civ.App. 148]; 
Davis v. Whitney, (Tex.Civ.App.) 48 


amount of his lien upon the land, the assumption 
of payment of the purchase-money debt or note 
inuring to the benefit of the holder thereof,®* with- 


S.W.(2d) 685; Pickett v. Jackson, 


(Tex.Civ.App.) 42 S.W. 568. 


80. Central Bank & Trust Co. v. 
Norton Lumber Co., 66 So. 529, 108 
Miss. 213. 


81. Benjamin v. Birmingham, 8 S. 
W. 183, 50 Ark. 433; Givanovich v. 
Hebrew Congregation of Baton Rouge, 
35 La.Ann. 517; O’Conner v. O’Conner, 
12. S.W. 447, 88 Tenn. 76, 7 L.R.A. 33; 
Allen v. Traylor, (Commn.App.) 212 
S.W. 945 [mod (Civ.App.) 174 S.W. 
923]; Graham v. Nicholson, (Tex.Civ. 
App.) 51 S.W.(2d) 1053; Orand v. 
Whitmore, (Tex.Civ.App.) 185 S.W. 
347; Allen v. Traylor, (Tex.Civ.App.) 
174 S.W. 923 [mod on other grounds 
(Commn.App.) 212 S.W. 945]; Raley 
v..D. Sullivan & Co., (Tex.Civ.App.) 
159 S.W. 99 [rev on other grounds 
(Commn.App.) 207 S.W. 906]; Middle- 
ton v. Nibling, (Tex.Civ.App.) 142 S. 
W. 968: Lott v. Cousins, (Tex.Civ. 
App.) 134 S.W. 270. 


[a]. Liability where first sale not 
recorded.—The holder of purchase- 
money notes may enforce the payment 
thereof against the purchaser from 
his vendee, who has assumed payment 
of the notes, and it is immaterial 
whether or not the first act of sale 
be recorded. The purchaser, by his 
assumption, is liable for the notes, 
and by his purchase holds under the 
vendee. He cannot be permitted to set 
up defenses which his author would 
have had no right to raise. Givano- 
vich v. Hebrew Congregation of Baton 
Rouge, 35 La.Ann. 517. 


i Assumption of liability generally 

y: 

Assignee of contract see supra § 864. 

Subpurchaser see supra § 880. 
Personal liability of purchaser who 

assumes existing mortgage as part 

Of purchase price see Mortgages § 


82. Leaverton v. Davis, (Tex. 
Commn.App.) 46 S.W.(2d) 295 [aff 
(Civ.App.) 41 S.W.(2d) 683]; Caraway 


v. Fowler, (Tex.Commn.App.) 267 §S. 
W. 672 [mod (Civ. App.) 255 S.W. 995]; 
Allen v. Traylor, (Tex.Commn.App.) 
212 S.W. 945 [mod (Civ.App.) 174 S.W. 
923]; Rowe v. Massey, (Tex.Civ.App.) 
54 S.W.(2d) 1094; Bittner v. La Pryor 
State Bank, (Tex.Civ.App.) 45 S.W. 
(2d) 698; Clemmons v. McDowell, 
(Tex.Civ.App.) 5 S.W.(2d) 224 [aff 
(Commn.App.) 12 S.W.(2d) 96551; 
Hoeldtke v. Horstman, 128 S.W. 642, 
61 Tex.Civ.App. 148 [aff 142 S.W. 871, 
104 Tex. 594, 40 L.R.A.N.S. 672]; Fox 


v. Robbins, (Tex.Civ.App.) 70 S.W. 
597; —Pickett v:. Jackson; (Tex.Giv, 
App.) 42 S.W. 568; Carter v. Piercy, 


159 S.E. 154, 156 Va. 640. 
83. Benjamin v. Birmingham, 8 S. 
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out acceptance by such holder being’ necessary.** 
Until the original vendor or holder of the notes ac- 
cepts the subsequent purchaser as his debtor in place 
of the original purchaser, the original purchaser also 
remains primarily liable for the debt.8® It is op- 
tional with the original vendor, the payee of the 
purchase-money note, to accept or not to accept the 
assumption by the subsequent purchaser of the 
vendor’s lien note;*° and, where the original vendor 
has not accepted such assumption before the subse- 
quent purchaser has reconveyed to his immediate 
grantor, he cannot hold the subsequent purchaser lia- 
ble on the note.** Where the original vendor has 
agreed to accept the subsequent purchaser as his 
debtor in place of the original purchaser, the subse- 
quent purchaser cannot relieve himseif from liability 
by any later agreement with the original purchaser, 
his immediate vendor,®® or by a reconveyance to 
ham?32 = Tire institution of an action by the original 
vendor against a subsequent purchaser, based on 
such purehaser’s assumption to pay the vendor’s 
hen notes, is a sufficient acceptance by the vendor of 
the assumption of the notes by the subsequent pur- 
chaser.°° Where the subsequent purchaser who as- 
sumes the original purchase-money debt avails him- 
self of the contract between the original parties, he 
will be affected by the equities growing out of such 
contract between them.®°” The primary obligation 
of a subsequent purchaser assuming payment of 
vendor’s lien notes is not changed by extension of 
the maturity of such notes without the knowledge or 
consent of the subsequent purchaser,°+ or by the sub- 
ordination of the vendor’s hen to another encum- 
brance.°?, A subsequent purchaser who has assumed 
payment of a prior len on the land and subsequent 
vendor’s lien notes has the right to obtain an exten- 
sion of the first lien indebtedness without the consent 
of his immediate grantor,®? and the owner of the 
debt secured by such lien may transfer it without 
releasing the subsequent purchaser from liability.°* 
A subsequent purchaser who has assumed payment 
of the original purchase-money debt is not discharged 
from liability by the fact that the vendor, in trans- 


W. 1838, 50 Ark. 433; Mason v. Chap- 
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ferring a part of the vendor’s lien notes, gave them 
priority over those retained.®® A subsequent pur- 
chaser who purchases with knowledge that the pre- 
ceding purchasers have not made the payments on 
the purchase price stipulated under preceding con- 
tracts of purchase, does not, by retaining possession 
of the land, impliedly assume the payment of the 
amounts remaining due the original vendor.®® 


Failure of consideration. It has been held that, 
where a subsequent purchaser has assumed payment 
of a vendor’s lien note, he may set up, as against 
the original vendor, partial failure of considera- 
tion due to shortage in the amount of land con- 
veyed;?*% but it has also been held that such sub- 
sequent purchaser cannot set up failure of consider- 
ation where his immediate vendor could not.?°% 


Assumption of lien by purchaser of part of land. 
A subsequent purchaser of a part of land subject 
to a vendor’s lien, by making an agreement to re- 
duce the lien pro tanto in order to protect his pur- 
chase, will not be held to have assumed any part of 
the purchase-money debt as to the whole land.®? 
A subsequent purchaser of a part of a tract of land 
covered by a vendor’ lien will be protected against 
foreclosure of the len although he took with notice 
of sueh hen, when he did not assume payment of 
the lien notes, and subsequent purchasers of another 
part of the tract covered by the hen did assume 
such payment.°® 


[§ 1152] (3) Effect of Assumption as between 
Subsequent Purchaser and His Immediate Vendor. 
In accordance with the general rule that an invol- 
untary suretyship relation arises where one party 
to a contract assumes an indebtedness owing by the 
other to a third person,®® it is held that, as between a 
subsequent purchaser, who has assumed payment of 
the purchase-money debt evideneed by vendor’s lien 
notes, and the original purchaser whose debt he has 
assumed, the subsequent purchaser stands in the re- 
lation of principal, and the original purchaser in the 
relation of surety ;+ and, when the original purchaser 
is compelled to pay the notes, he is entitled to all the 


Middleton v.} grounds (Commn.App.) 267 S.W. 672]. 


man, (Tex.Civ.App.) 7 S.W.(2d) 159;] Nibling, (Tex.Civ.App.) 142 S.W. 968. ; . + 

Beals v. Johnston, (Tex.Civ-App.) 256| gg, awards v. Beals, _ (Tex 194 twa oto) bs coche Cae ae 
S.W. 646 [aff (Commn.App.) 271 S.W.| Gommn.App.) 271 S/W. 887 [aft (Civ, ; : 

887]; Girardeau v. Perkins, 126 S.W.| app.) 256 S.W. 646]. "| 96%. Baumgardner v. Russell 
638, 59 Tex.Civ.App. 552; Smith v. ; a aee ; Realty Co., (Tex.Civ.App.) 33 S.W. 
Farmers’ Loan & Trust Co., 51 S.W. 87. Edwards v. Beals, supra; Hill (2d) 561. 

515, 21 Tex.Civ.App. 170. v. Hoeldtke, 117 S.W. 217, 54 Tex.Civ. 9643. Brannin y. Richardson, 185 


[a] Waiver of benefit by holder of ADP. 201, 


notes.—The assumption of payment 8B. 


Hill v. Hoeldtke, 142 S.W. 871, 


S.W. 562, 108 Tex. 112 [rev (Civ. App.) 
ae Sue 348]. 


of vendor’s lien notes by a subse- 
quent purchaser is for the benefit of 
the holder of the notes, but it is a 
benefit which such a holder is not 
bound to accept, and he will be held 
to have waived such benefit by knowl- 
edge, pending suit brought by the 
subsequent purchaser as assignee of 
the notes and for th holder, that the 
subsequent purchaser had assumed 
payment of the notes. Mason y. Chap- 
man, (Tex.Civ.App.) 7 S.W.(2d) 159. 


84 Caraway v. Fowler, (Tex.Civ. 
App.) 255 S.W. 995 [mod on other 
grounds (Commn.App.) 267 S.W. 672]; 
Hoeldtke y. Horstman, 128 S.W. 642, 
61 Tex.Civ.App. 148 [aff 142 S.W. 871, 
104 Tex. 594, 40 LRA.N.S. 672]; 
Smith v. Farmers’ Loan & Trust Co., 
51 S.W. 515, 21 Tex:Civ.App. 170. 


85. Dansby Vv. Stroud) (Mlex.Civ, 


ee 


104 Tex. 594, 40 L.R.A.N.S. 672 [aff 
(Civ.App.) 128 S.W:; 642, 61 Tex.Civ. 
App. 148]. 


89. Hill v. Hoeldtke, supra; Cara- 
way v. Fowler, (Tex.Commn.App.) 267 
S.W. 672 [mod (Civ.App.) 255 S.W. 
995]. 

90. Strictland v. Higginbotham 
rere & Co., (Tex.Civ.App.) 220 S.W. 

20} 


90144. Hill v. Hoeldtke, 117 S.W. 
217, 54 Tex.Civ.App. 201. 
91. Rowe v. Massey, (Tex.Civ. 


App.) 54 S.W.(2d) 1094. 
92. Rowe v. Massey, supra. 
93. Rowe v. Massey, supra. 
94. Rowe v. Massey, supra. 


95. Caraway v. Fowler, 
App.) 


(Tex.Civ. 
255 S.W. 995 [mod on other 


Mason v. Andrews, (Tex.Civ. 
ree 271 Sewer 
$8. Kynard v. Tucker, (Tex.Civ. 


App.) 171 S.W. 1086. 


Tee See Principal and Surety §§ 32, 


1. Gross v. Tierney, 55 F.(2d) 578; 
Brannin v. Richardson, 185 S.W. 562, 
108 Tex: 112 [rev (Civ. ‘App.) 148 S.W. 
348]; Leaverton v. Davis, (Tex. 
Commn. App.) 46 S.W.(2d) 395 [att 
(Civ.App.) 41 S.W.(2d) 683]; Dansby 
v. Stroud, (Tex.Civ.App.) 48 S.W.(2d) 
1018; Davis v. Whitney, (Tex.Civ. 
App.) 48 S.W.(2d) 685; Clemmons vy. 
McDowell, 5 S.W.(2d) 224 [aff 
(Commn.App.) 12 S.W.(2d) 955]; Car- 
away v. Fowler, (Tex.Civ.App.) 255 
S.W. 995 [mod on other grounds 
(Commn.App.) 267 S.W. 672]; Hall v. 
Conine, (Tex.Civ.App.) 230 S.W. 823; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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security held by the original vendor for their pay- 
ment.” As between the subsequent purchaser who as- 
sumes the debt and his immediate vendor, the assump- 
tion operates to release the immediate vendor from 
hability,? and the subsequent purchaser is primarily 
liable to his immediate vendor for the debt,* or to a 
prior grantor who was also a purchaser, for loss oc- 
casioned by the subsequent purchaser’s failure to pay 
the hen notes.® 


Retention of second lien by original purchaser. 
The retention by the original purchaser of a second 
lien on the land to secure him as a surety against the 
vendor’s lien notes does not make the liability of 
a subsequent purchaser who has assumed the notes 
that of a surety only;® and, where the original pur- 
chaser has retained such a lien, he cannot sue the 
subsequent purchaser on the vendor’s lien notes.‘ 


[§ 1153] f. Rights and Liabilities as between Sub- 
sequent Purchaser and Assignee of Purchase-Money 
Notes.’ As between the assignee of a purchase-mon- 
ey note for the unpaid purchase price of land and a 
subsequent bona fide purchaser of the same land, 
without notice, the rights of the latter must prevail.® 
A bona fide purchaser of a vendor’s lien note without 
notice is entitled to enforce the hen as against a 
subsequent purchaser of the land with notice that 
the purchase money has not been paid.1® A subse- 
quent purchaser of land, with notice that his vendor 
holds under a bond for title, and that a purchase- 

‘money note mentioned in such bond is not paid, al- 
though he takes a deed of conveyance from the orig- 
inal vendor and purchaser, is not such a bona fide 
purchaser for value and without notice as will be 
protected from the claim of an assignee of the note 
by assignment made before his purchase.t* The bona 
fide owner of a purchase-money note transferred to 
him without assignment has a len for the same on 


Strictland v. Higginbotham Bros, & 8. 
Co., (Tex.Civ.App.) 220 S.W. 433; Mid- 
dleton v. Nibling, (Tex.Civ.App.) 142 
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the land, so far as a subsequent purchaser has not 
paid for it, although the latter’s notes for the pur- 
chase money may be in the hands of an assignee, 
who took them for value without notice of the len.’* 
An assignee of a vendor’s lien note after maturity 
takes subject to the equities of persons previously 
receiving conveyances from the purchaser, accom- 
panied by releases given by the vendor.’* When, 
after the transfer of a purchase-money note, a con- 
veyance of the land is made to one having notice of 
the transfer, such conveyance is subordinate to the 
vendor’s implied lien and offers no obstacle to its 
enforcement in favor of the transferee of such 
note;+* and the same is true when a lien is expressly 
retained,!® or when the land is subsequently con- 
veyed to the purchaser with a bond for title, who 
has previously sold the land and assigned such 
bond;!® but it has been held that a transfer of the 
purchase-money notes and contract for the sale of 
land by delivering the notes with blank indorsement 
and by delivering the contract without written as- 
signment, will not affect a subsequent purchaser of 
the land from the vendor, which purchaser had no 
notice of such transfer.1? 


[§ 1154] g. Transfers of Separate Parcels of Land 
to Different Persons. It is the general rule that, 
where a purchaser of land, not having paid the pur- 
chase money, sells and conveys different portions of 
the land at different times, to several persons, the 
portion remaining unsold, if any, will first be sold 
to satisfy the lien for unpaid purchase money,'* 
and a subsequent purchaser of a part of the land with 
notice that the purchase money is unpaid has been 
held to be entitled to the benefit of this rule.t® It 
is the rule in most jurisdictions that the other por- 
tions of the land will be sold in the inverse order 
of alienation, the last being sold first.2° This rule, 


508. 


16. 


Owen v. Moore & Dobbins, 14 
Ala. 640. 


S.W. 968; Burlew v. Smith, 69 S.E. 
908, 68 W.Va. 458. 
Liability generally of: 
Assignee of purchaser see supra § 
862. 5 : 
Purchaser from purchaser see supra 
§ 878. 
Relation of original purchaser to 


vendor after assumption of debt by 


subsequent purchaser see supra § 1151. 
2. Gross v. Tierney, 55 F.(2d) 578. 


3. Fox v. Robbins, (Tex.Civ.App.) 
70 S.W. 597. 


4 Pickett v. Jackson, (Tex.Civ. 
App.) 42 S.W. 568. 
5 Bollinger v. Baylor, (Tex.Civ. 


App.) 185 S.W. 1021. 


[a] Measure of damages.—In an 
action by the first grantee of land, 
against the grantee of a party to 
whom he conveyed, both grantees as- 
suming the vendor’s lien note as part 
of the price, for damages sustained 
through a third grantee’s failure to 
pay, the measure of damages was the 
value of the land which the first gran- 
tee had not sold, but which was cov- 
ered by the lien, and so lost to him. 
Bollinger v. Baylor, (Tex.Civ.App.) 
185 S.W. 1021. 

6. Strictland Vv. Higginbotham 
Bros. & Co., (Tex.Civ.App.) 220 S.W. 
433. 


7. Strictland Vv. 
Bros. & Co., supra. 


Higginbotham 


failure to’record assignment of pur- 

chase-money notes see supra § 1123. 
Priorities as between subsequent pur- 

chaser and assignee of purchase- 

money notes after assignment of 

notes see supra § 1128. 

Rights and liabilities of assignee of 
purchase-money notes in general 
see supra § 1125. 

9. Coster’s Ex’rs v. Georgia Bank, 
24 Ala. 37; Ashbrook v. Roberts, 82 
Ky. 298, 6 Ky.L. 317; Summers v. Kil- 
gus, 14 Bush (Ky.) 449; National 
Valley Bank v. Harman, 75 Va. 604; 
Cox v. Romine, 9 Gratt. (50 Va.) 27. 


Effect of Arkansas statutory rule 
on rights of assignee of notes as 
against subsequent purchaser of land 
see supra § 1125 text and note 49. 

Rights generally of assignee of ven- 
dor see supra § 838. 

10. Sparks v. Anderson, (Miss.) 
146 So. 867; Bates v. Childers, 20 P. 
164, 5 N.M. 62. 


11. Lytle v. Turner, 12 Lea (Tenn.) 
641. 
12. Ripperdon vy. Cozine, § B.Mon. 


(Ky.) 465. 

13. Lattimore y. Provine, 69 S.W. 
222, 29 Tex.Civ.App. 111. 

Rights of-assignee of vendor’s lien 
note after maturity in general see su- 
pra § 1125. 


14. Woodward v. Echols, 58 Ala. 
665. 
15. Guy v. Butler, 6 Bush §(Ky.) 


17. Citizens’ & Southern Bank v. 
Realty Savings & Trust Co., 144 S.E. 
8935167 Ga, 270. 


18. Burton v. Henry, 7 So. 925, 90 
Ala. 281; Prickett v. Sibert, 75 Ala. 
315; Wallace v. Nichols’ Adm’r, 56 


Ala. 321; Ammerman v. Jennings, 12 
B.Mon. (Ky.) 135; Martin v. Turner, 
(Ky.) 115 S.W. 833; Cone yv. Donald- 
son, 47 Pa. 363; Hawkins v. Potter, 
130 S.W. 648, 62 Tex.Civ.App. 126; 
Watson v. Vansickle, (Civ.App.) 114 
S.W. 1160 [mod on other grounds 123 
S.W. 112, 103 Tex. 37]; Elmendorf v. 
emo 23 S.W. 315, 4 Tex.Civ.App. 


[a] Reason for rule.—The rule 
that entitles a purchaser of a part of 
a tract of land encumbered by a ven- 
dor’s lien to require that the part still 
owned by his grantor shall be sold 
and the proceeds applied toward the 
payment of the debt before the part 
purchased by him shall be sold, is not 
referable to covenants in warranting 
the title, but to principles of equity 
that the grantor’s debts should be 
paid out of his own estate, instead of 
being charged on the estates of his 
grantees. Hawkins v. Potter, 130 S. 
W. 648, 62 Tex.Civ.App. 126. 


19. Blight’s Heirs v. Banks’ Ex’rs, 
6. TB. Mon. (Ky. 1925) d'7) Amante Ge 
Alford v. Helms, 6 Gratt. (47 Va.) 90. 


20. Ala.—Burton v. Henry, 7 So. 
925, 90 Ala. 281; Aderhclt v. Henry, 
6 So. 625, 87 Ala. 415, 6 L.R.A. 451; 
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however, is never allowed to work injustice, and 
particular facts and circumstances affecting and 
qualifying the rights and equities of the different 
purchasers as between themselves may materially 
modify its application ;*1 and a subsequent purchaser 
of a portion of the land may by the terms of his 
agreement with the original purchaser prevent its 
operation.*? Under the rule of inverse order of 
alienation, the dates when the respective legal titles 
vest in the purchasers prima facie determine the 
order of liability for the encumbranee.”* It has been 
held in some jurisdictions that, where different parts 
of a tract of land subject to a vendor’s lien are sold 
to different purchasers, each must contribute rata- 
bly to pay any balance of the original purchase mon- 
ey.°* Where the sales to subsequent purchasers are 
made at the same time they are bound to contribute 
ratably.25 Where two persons purchase land jointly, 
each agreeing to pay one half of the purchase price, 
and one sells his share to a subsequent purchaser, 
who is informed by the original vendor that the 
vendor’s lien has been satisfied, although such lien 
was not released of record, such subsequent purchas- 
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er has a superior right over the equitable lien of the 
other original purchaser, who had paid more than 
his share, and therefore asserted a lien on the share 
of his copurchaser.?° 

[§ 1155] h. Effect of Enforcement of Prior Lien. 
Where a subsequent purchaser loses his land by the 
enforcement of a prior lien against his vendor, such 
vendor cannot recover of him the purchase money 
he agreed to pay for the land.*? 

[§ 1156] i. Effect of Transactions between Orig- 
inal Vendor and Purchaser.?® One to whom the pur- 
chaser of land has conveyed is entitled to ail the 
rights of his vendor, and these rights cannot be af- 
fected by any transaction between the original ven- 
dor and purchaser after the latter has parted with 
his interest in the land;?®° but where, before the 
conveyance to the subsequent purchaser, the original 
vendor, a publie officer, unlawfully reduces the rate 
of interest borne by the purchase-money note, the 
full interest is recoverable against the land in the 
hands of the subsequent purchaser, although he 
bought it on the faith of the order reducing the 
interest.2° Land owned by a subsequent purchaser 


Prickett & Maddox v. Sibert, 75 Ala. 
315; Wallace v. Nichols’ Adm’r, 56 
Ala. 321. 


Ind.—Diamond Flint Glass Co. v. 
Boyd, 66 N.E. 479, 30 Ind.App. 485. 


Tenn.—Alabama v. Stanton, 5 Lea 
423; Wright, Williams & Co. v. At- 
kinson, 3 Sneed 585. ; 


Tex.—Wiggins v. Wagley, (Civ. 
App.) 190 S.W. 736; Hawkins v. Pot- 
ter, 130 S.W. 643, 62 Tex.Civ.App. 126; 
John M. Bonner Memorial Home v. 
Collin County Nat. Bank, 122 S.W. 
430, 57 Tex.Civ.App. 313; Watson v. 
Vansickle, (Civ.App.) 114 S.W. 1160 
{mod on other grounds 123 S.W. 112, 
103 Tex. 37]. See Gann v. Phillips, 
oie. 268 S.W. 1060 (recognizing 
rule). 


Va.—Whitten v. Saunders, 75 Va. 
63. 


See Haskell v. State, 31 Ark. 91 


(recognizing rule). 


{a] Reasons for rule.—(1) The 
rule of inverse order of alienation has 
been held to be based upon the maxim 
of equity that as between equal equi- 
ties, he who is prior in time is strong- 
est in right. Wright, Williams & Co. 
v. Atkinson, 3 Sneed (Tenn.) 585. 
See Equity § 210. (2) “The appli- 
cation of the rule rests on the equita- 
ble principle that an incumbrancer, 
having a paramount lien on the entire 
jand, shall first exhaust that parcel, 
the sale of which will not prejudice 
a bona fide purchaser of another par- 
cel.” Aderholt v. Henry, 6 So. 625, 
87 Ala. 415, 6 L.R.A. 451. 


[b] When rule applicable.—(1) It 
has been said that only bona fide pur- 
chasers of different parcels of the 
land subject to a vendor’s lien can 
invoke the protection of the rule of 
inverse order of alienation (Aderholt 
v. Henry, 6 So. 625, 87 Ala. 415, 6 
L.R.A. 451), (2) and that the alienees 
first in order must be bona fide pur- 
chasers, and the successive alienees 
have notice, actual or constructive, 
of the antecedent sale and convey- 
ance (Aderholt v. Henry, supra); 
(3) and, if any alienees later in order 
of time are bona fide purchasers, their 
right to hold the property discharged 
of the encumbrance is governed by 
different principles (Aderholt vy. 
Henry, supra). (4) But the rule has 


been applied in favor of a purchaser 
for value from a voluntary donee. 
Whitten v. Saunders, 75 Va. 563. (5) 
Want of notice of the common encum- 
brance is not requisite (Aderholt v. 
Henry, supra), (6) and it has been 
held that the registration of deeds 
does not affect the application of the 
rule (Alabama vy. Stanton, 5 Lea 
(Tenn.) 423). 


[c] Where there is no claim or as- 
sertion of this right it is not obliga- 
tory upon the court, unless the rights 
of infants or others not sui juris are 
involved. Prickett & Maddox v. Si- 
bert, 75 Ala. 315. 


[d] Reconveyance to grantor of par- 
cel first sold, and subsequent convey- 
ance by him.—Where an owner of 
property encumbered by a vendor’s 
lien has sold two parcels of the land 
at different times, and a subsequent 
grantee of the parcel first sold has 
reconveyed it to said Owner, who has 
conveyed it again to another, on fore- 
closure of the vendor’s lien, the par- 
cel reconveyed and resold will be first 
sold to satisfy the lien, such recon- 
veyance to the original grantor op- 
erating as if no conveyance had been 
made by him, and making the sale of 
the second parcel prior to that of the 
first parcel, for the purpose of the 
applicatian of the rule of inverse or- 
der of alienation. Hawkins v. Potter, 
130 S.W. 643, 62 Tex.Civ.App. 126. 


Effect of release of lien on portion 
of land seld subject to vendor’s lien 
as releasing lien on portions previous- 
ly sold see infra § 1199. 


Rule of inverse order of alienation 
in general see Liens § 47. 


21. Aderholt v. Henry, 6 So. 625, 
87 Ala. 415, 6 L.R.A. 451. See Haskell 
v. State, 31 Ark. 91. (helding that, 
where a purchaser sold a tract of land 
subject to the vendor’s lien, and the 
subsequent purchaser mortgaged one 
parcel and afterward sold the remain- 
der, without covenants against the 
encumbrance in either case, the lien 
should be charged ratably upon the 
two parcels according to value). 


22. See Litchfield v. Preston, 37 S. 
BE. 6, 98 Va. 530 (holding that, where 
a part of a tract of land subject to 
a vendor’s lien is sold, and the con- 
veyance provides that the purchaser 


shall retain a portion of the consid- 
eration to discharge the lien, and the 
remainder of the land is afterward 
sold to another person, the land sold 
to the first purchaser will be first 
subjected to the payment of the lien). 


23. Watson v. Vansickle, (Civ. 
App.) 114 S.W. 1160 [mod on other 
grounds 123 S.W. 112; 103 Tex. 37]: 


24. Martin v. Turner, (Ky.) 115 S. 
W. 833; Burk v. Chrisman, 3 B.Mon. 
(Ky.) 50; Hill v. Turner, 56 S.W. 642, 
22 Ky.L. 68; Merrifield v. Tyler, 8 
Ky.L. 422. 


[a] Assignee of purchase-money 
notes cannot invoke the rule that, 
among purchasers of different parts 
of an estate subject to a vendor’s lien, 
the ¢ommon burden should be borne 
ratably, since such assignee stands 
in the shoes of his assignor, and not 
in those of the subsequent purchaser. 
ee v. Turner, 56 S.W. 642, 22 Ky.L. 


25. Wilkes v. Smith, 4 MHeisk. 
(Tenn.) 86. 
26. Wolford v. Bias, 90 S.E. 875, 


79 W.Va. 349. 


[a] Reason for rule-—Where a 
vendor, who has conveyed land to 
two purchasers, one of whom dis- 
posed of his share to a subsequent 
purchaser, informed such subsequent 
purchaser that the vendor’s lien was 
discharged, such purchaser is war- 
ranted in assuming that the lien had 
been satisfied by his immediate gran- 
ter, who was primarily liable for one- 
half the purchase price. The subse- 
quent purchaser Owes no duty to the 
joint purchasers to inquire as to la- 
tent equities between them. Wolford 
v. Bias, 90 S.E. 875, 79 W.Va. 349. 


27. Glasgow v. Hood, (Tenn.Ch.) 
OSA lSPS 


28. Effect as to subpurchaser cf 
agreement between vendor and ven- 
dee for extension of time for payment 
see infra § 1181. 


29. Barnes v. McCullers, 12 S.E. 
994, 108 N.C. 46; Ballard v. Williams, 
95 N.C. 126; Huffman v. Mulkey, 14. 
Soe 1029, 78 Tex. 556, 22° Am.SiR; 


30. Delta County v. Blackburn, 93 
S.W. 419, 100 Tex. 51 [rev (Civ.App.) 
90 S.W. 902]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is not subject to a lien for debts due by the original 
purchaser to the vendor, not for the purchase money 


of the land.?+ 


[§ 1157] 10. Waiver, Loss, and Discharge*??—a. 
The right of a vendor to an implied 
hen®*? may be waived or lost by him,?* without con- 


In General. 


31. Blair v. Armstrong, (Tex.Civ. 
App.) 204 S.W. 465. = 

32. Waiver of right to priority see 
supra, $1135. 

83. See supra §§ 1073, 1074. 

34 Ala.—Daniel y. Daniel, 108 So. 
42, 214 Ala. 406; Jackson vy. Stanley, 


6 So. 193, 87 Ala. 270; Owen vy. Bank- 
head, 76 Ala. 143; Burgess v. Greene, 


64 Ala. 509; Bankhead v. Owen, 60 
Ala. 457. 
Ark.—Harris v. Hanks, 25 Ark. 510. 


Cal.—Royal Consol. Min. Co. v. 
Royal Consol. Mines Co., 110 P. 123, 
157 Cal. 737, 137 Am.S.R. 165; Finnell 


v. Finnell, 105 P. 740, 156 Cal. 589, 
134 Am.S.R. 143. 
Fla.—Bryan v. More, 133 So. 338, 


101 Fla. 31 [quot McKinnon y. John- 
son, 45 So. 451, 54 Fla. 538]; Bowen 
v. Grace, 59 So. 563, 64 Fla. 28. 


Tll.—Franklin y. Hillsdale Land, 
ete., Co., 70 Ill.App. 297. 
Ind.—Boon v. Murphy, 6 Blackf. 


272; McLaughlin Mill Supply Co. v. 
Laundry Service, (App.) 184 N.E. 429. 
Iowa.—Kendrick v. Eggleston, 8 N. 
W. 786, 56 Iowa 128, 41 Am.R. 90; 
McDole v. Purdy, 23 Iowa 277. 


Ky.—Row v. Row, 215 S.W. 814, 185 
Ky. 763, 764 [quot Cyc]; Thornton vy. 
Knox, 6 B.Mon. 74. 

Miss.—Pitts v. Parker, 44 Miss. 247; 
Clower v. Rawlings, 17 Miss. 122, 47 
Am.D. 108. 


Mo.—Christy v. McKee, 6 S.W. 656, 
94 Mo. 241; Edmonson vy. Joy, (App.) 
Qi (SaW «eh ds eLCLEL@ yell. 


Mont.—Digen v. Schultz, 
1057, 65 Mont. 190. 


N.D.—Bray v. Booker, 79 N.W. 293, 
§ N.D. 347. 


Tenn.—Zwingle v. Wilkinson, 28 S. 
W. 1096; 94 Tenn. 246; Irvine v. Muse, 
10 Heisk. 477; Baxter v. Jordan, 3 
Lea. 353. ' 


Tex.—Perry v. Woodson, 61 Tex. 
228; Joiner v. Perkins, 59 Tex. 300; 
McLain y. Guinn, (Civ.App.) 4 S.W. 
(2d) 121; Marshall v. Marshall, (Civ. 
App.) 42 S.W. 353; Johnson y. Clark- 
son, (Civ.App.) 30 S.W. 71. 


And see cases infra notes 35-38. 


[a]. Reason for rule.—The right 
of a vendor to an implied lien is per- 
sonal. Royal Consol. Min. Co. v. Roy- 
al Consol. Mines Co., 110 P. 123, 157 
Cale UanbSGPAIMes. Reloo. Binnell ve 
Finnell, 105 P. 740, 156 Cal. 589, 134 
Am.S.R. 143; Claiborne v. Castle, 32 
P. 807, 98 Cal. 30; Bryan v. More, 133 
So. 338, 101 Fla. 31 [quot McKinnon 
vy. Johnson, 45 So. 451, 54 Fla. 538]; 
Digen v. Schultz, 210 P. 1057, 65 Mont. 
190;, Bray v. Booker, 79 N.W. 293, 8 
N.D. 347. See to same effect Bowen 
v. Grace, 59 So. 563, 64 Fla. 28. 


210 P. 


[b] Waiver induced by fraud is 
not valid. McDole vy. Purdy, 23 Iowa 
2A, 

{c] In Virginia, prior to the enact- 


ment of the statute abolishing the 
vendor’s implied lien, the text rule 
was held. Frazier v. Hendren, 80 Va. 
265. 

35. Royal Consol. Min. Co. v. Roy- 
al Consol. Mines Co., 110 P. 123, 157 
Cal. 737, 187 Am.S.R. 165; Finnell v. 
Finnell, 105 P. 740, 156 Cal. 589, 134 
Am.S.R. 143; Claiborne vy. Castle, 32 
P. 807, 98 Cal. 30; Row v. Row, 215 
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sideration,?® and without writing.*® 
may result from the provisions of the agreement of 
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Sueh waiver 


the parties as to the transaction,?? or from their 


S.W. 814, 185 Ky. 7638, 764 [quot Cyc]; 
Edmonson v. Joy, (Mo.App.) 211 S.W. 
137 [cit Cyc]; Digen v. Schultz, 210 
P. 1057, 65 Mont. 190. 

[a] Reason for rule.—The lien is 
a purely personal right. Claiborne v. 
Castle, 32 P. 807, 98 Cal. 30: 

36. Cal.—Royal Consol. Min. Co. v. 
Royal Consol. Mines Co., 110 P. 123, 
157 Cal. 737, 137 Am.S.R. 165; Finnell 
v. Finnell, 105 P. 740, 156 Cal. 589, 
134 Am.S.R. 143; Claiborne v. Castle, 
32 P. 807, 98 Cal. 30. 


Ill. Moshier v. Meek, 80 Ill. 79. 


Ky.—Row v. Row, 215 S.W. 814, 185 
Ky. 7638, 764 [quot Cyc]. 

Mo.—Edmonson y. Joy, (App.) 211 
S.W. 137 [cit Cyc]. 

Mont.—-Digen v. 
1057, 65 Mont. 190. 

N.J.—Knickerbocker Trust Co. v. 
Carteret Steel Co., 82 A. 146, 79 N.J. 
Eq. 501. 

37. Ala.—Campbell v. Goldthwaite, 
66 So. 483, 189 Ala. 1; Chastain v. 
Haines, 27 So. 501, 124 Ala. 618; Jack- 
son v. Stanley, 6 So. 198, 87 Ala. 270; 
Stringfellow v. Ivie, 73 Ala. 209. 

Ark.—Chapman v. Chapman, 18 S. 
W. 1037, 55 Ark. 542; Springfield, etc., 
He Co. v. Stewart, 10 S.W. 767, 51 Ark. 
285. 

Cal.—Gard v. Gard, 40 P. 1059, 108 
Cailnel.9- 

Fla.—Bryan v. More, 133 So. 338, 
101 Fla. 31 [quot McKinnon vy. John- 
son, 45 So. 451, 54 Fla. 538]; Bowen 
v. Grace, 59 So. 563, 64 Fla. 28 


Tll.—MecLaurie v. Thomas, 39 Ill. 
¥; 


Schultz, 210 P. 


29 
Ky.—Row v. Row, 215 S.W. 814, 185 
Ke LOS lO se, LaUOt Oyo (Clarks, 
Hunt 3 J.J, Marsh ood. 
La.—Sam Smith & Co. v. New Or- 
leans, 27 La.Ann. 286. 


Mich.-—Dunton v. Outhouse, 31 N. 
W. 411, 64 Mich. 419; Brown y. Por- 
ter, 2-Mich NP. 12. 


4 Minn.—Duke v. Balme, 16 Minn. 
06. 


Miss.—Walton v. MHargroves, 42 


Miss. 18, 97 Am.D. 429. 


Mo.—Christie v. McKee, 6 S.W. 656, 
94 Mo. 241; Hunt v. Marsh, 80 Mo. 
396; Edmonson vy. Joy, (App.) 211 S. 
W. 137 [cit Cyc]; Eubank v. Finnell, 
94 S.W. 591, 118 Mo.App. 535. 


N.J.—Knickerbocker Trust Co. v. 
Carteret Steel Co., 82 A. 146, 79 N.J. 
Eq. 501. 

Tenn.—Denny vy. Steakly, 2 Heisk. 
156. 

Tex.—Irvin vy. Garner, 50 Tex. 48; 
Flanagan v. Cushman, 48 Tex. 241; 
Davis v. Huff, (Civ.App.) 288 S.W. 267. 

Vt.—Manly v. Slason, 21 Vt. 271, 52 
Am.D. 60. 

Wis.—Gates v. Parmley, 66 N.W. 
253, 67 N.W. 739, 93 Wis. 294; Madden 
v. Barnes, 45 Wis. 135, 136, 30 Am.R. 


703 [quot Willard v. Reas, 26 Wis. 
540]. 

Eng.—Ex p. Parkes, 1 Glyn & J. 
228. 

Ont.—Wilson v. Daniels, 9 Grant 
Ch. 491; Foulds v. Powell, 6 Grant 
Ch. 375; Drifill v. McFall, 41 U.C.Q.B. 
313. 


“But the right for the parties to so 
agree does not require a citation of 


*By FRANK L. MORGINSON (§§ 1157-1203). 


acts, conduct, or declarations inconsistent with its 
retention and from which an intention to waive the 
lien may be implied.?§ 


While the vendor’s implied 


authorities to support it, Since it in- 
volves only contractual rights. The 
thing agreed upon and contracted for 
is not forbidden by any rule of law or 
public policy, and there is no legal 
obstacle preventing the parties from 
making the agreement.’ Row y. Row, 
215 SOW. 814, 185 Ky. 763, 764. 


[a] Thus (1) the waiver may be 
implied from the terms of the con- 
tract (Sam Smith & Co. v. New Or- 
leans, 27 La.Ann. 286), (2) or there 
may be an express waiver in the con- 
tract (Gates v. Parmley, 66 N.W. 253, 
67 N.W. 739, 98 Wis. 294), (3) and in 
the latter case, the fact that the ven- 
dor was misinformed as to the legal 
effect of such language does not 
change the waiver where the vendor 
was sui juris and not illiterate (Gates 
v. Parmley, supra). (4) Deed of 
covenant providing that the residue 
of the purchase money should be pay- 
able within two years after termina- 
tion or sale of the business is implied- 
ly an authority to the purchaser to 
take the premises discharged of the 
lien, and defeats the lien. Exp} 
Parkes, 1 Glyn & J. 228. (5) A con- 
temporaneous agreement between the 
parties that the conveyance be sub- 
ject to no trust, either express or im- 
plied, in favor of the grantor consti- 
tutes a waiver of the right to the 
lien (Christie v. McKee, 6 S.W. 656, 
94 Mo. 341), (6) since the lien rests 
on an implied trust (Christie v. Mc- 


Kee, supra). (7) Vendor’s lien as 
based on implied trust see supra § 
1073. (8) Whether a_ subsequent 


agreement between the parties that 
the vendee would pay the vendor a 
stated portion of revenue from the 
property for the duration of the ven- 
dor’s life be considered a substitute 
by novation of the original indebted) 
ness or merely a consummation of the 
original centract, the right to the lien 
is thereby lost. Gard vy. Gard, 40 P. 
L059 103 Cal.eL9: : 


{b] Agreements construed not to 
amount to waiver.—(1) Express pro- 
vision in the agreement. Schmidt v. 
Gaukler, 120 N.W. 746, 156 Mich. 2438. 
(2) An agreement by the lienholder 
not to receive part of the property in 
payment of the indebtedness does not 
amount to a waiver of the right to the 
lien. Forsythe v. Brandenburg, 57 N. 
BE. 247, 154 Ind. 588. (3) An agree- 
ment that the vendor should be en- 
titled to reside on the land during his 
lifetime does not amount to a waiver 
of the right to the lien. Webster v. 
McCallough, 16 N.W. 578, 61 Iowa 496. 
(4) A provision that leased premises 
sold shall be subject to the lease and 
that the rent shall be part of the pur- 
chase money, so that if the rent fails 
the purchaser incurs a personal obli- 
gation therefor, does not amount to 
a waiver. Kyles v. Tait’s Adm’r, 6 
Gratt. (47 Va.) 44 (prior to statutory. 
abolition of lien). (5) Provision that 
title shall be registered free from all 
charges and encumbrances does not 
waive the vendor’s lien. Seymour v. 
Slide, ete., Gold Mines, 42 F. 633 [aff 
14, S'Ct, i842, 153, U.S. 509,338) ed: 
802]. 

{c] In Maryland (1) prior to the 
statutory abolition of the vendor's 
implied lien (see supra § 1074), (2) 
the text rule was held (Iglehart v. 
Armiger, 1 Bland 519). 


38. U.S.—Fisher v. Shropshire, 13 
VG 201,) 147 U.S2 L383, Sie LibaseLoys 


— 
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lien is seeret and often productive of much injus- 
tice, and should not be extended beyond the settled 
requirements of equity law,?® yet there must be facts 
and circumstanees sufficient to repel the presumption 
Where, from such 


of the existence of this lien.*° 
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lien attaches.41 


facts and circumstances, it is doubtful whether the 


Investment Registry v. Chicago & M. 
Electric R. Co., 1 F.(2d) 1008; In re 
V. & M. Lumber Co., Inc., 182 F. 231; 
Loomis v. Davenport, ete., R. Co., 17 


F. 301, 3 McCrary 489; Gilman v. 
Brown, 10 F.Cas.No. 5,441, 1 Mason 
191 [aff 4 Wheat. 255, 4 L.Ed. 64]. 


Ala.—Campbell v. Goldthwaite, 66 
So. 483, 189 Ala. 1; Chastain v. Haines, 
27 So. 501, 124 Ala. 618; Hubbard v. 
Buck, 13 So. 364, 98 Ala. "440; Jackson 
v. Stanley, 6 So. 193, 87 Ala. 270; 
Stringfellow v. Ivie, 73 Ala. 209. 

Ark.—Chapman v. Chapman, 18 S. 
W. 1037, 55 Ark. 542; Springfield & 
Memphis R. Co. v. Stewart, 10 S.W. 
767, 51 Ark. 285. 

Cal.—Braun v. Kahn, 167 P. 869, 
176 Cal. 159; Royal Consol. Min. Co. 
v. Royal Consol. Mines Coy LLOSP 23, 
157 Cal. 737, 137 Am.S.R. 165; Finnell 
v. Finnell, 105 P. 740, 156 Cal. 589, 
184 Am.S.R. 143; Kent v. San Fran- 
cisco Sav. Union, 62 P. 620, 130 Cal. 
401; Selna v. Selna, 58 P. 16, 125 Cal. 
357, 73 Am.S.R. 47; Hunt v. Water- 
man, 12 Cal. 301. 

Fla.—Bryan v. More, 133 So. 338, 
101 Fla. 31 [quot McKinnon v. John- 
son, 45 So. 451, 54 Fla. 538]; Bowen 
v. Grace, 59 So. 563, 64 Fla. 28. 

Idaho.—Rogers v. Crockett, 238 P. 
894, 41 Idaho 336. 

Tll.—Moshier v. Meek, 80 Ill. 79; 
Kirkham v. Boston, 67 Ill. 599; Doo- 
little v. Jenkins, 55 Ill. 400; Mclau- 
rie v. Thomas, 39 Ill. 291; Cowl’ v. 
Varnum,, sf Ul, L38iirsRichards, <v- 
Leaming, 27 Ill. 431, 81 Am.D. 239; 
Fenter v. McKinstry, 91 Ill.App. 255. 

Ind.—Nutter v. Fouch, 86 Ind. 451. 


Iowa.—Spindler v. Iowa & O. S. L. 
Ry. Co., 155 N.W. 271, 173 Iowa 348. 


Ky.—Clark v. Hunt, 3 J.J.Marsh. 
553; Cox v. Fenwick, 3 Bibb 183. See 
Row v. Row, 215 S.W. 814, 185 Ky. 
763, 764 [quot Cyc] (dictum). 

Mich.—Lyon v. Clark, 94 N.W. 4, 
132 Mich. 521; Dunton v. Outhouse, 
Sil NaWe 41159 64 Mich. 419); Sine 
Palmer, 1 Dougl. 422; Brown v, Por- 
ter, 2 Mich.N.P. 12 

Minn.—Duke v. Balme, 16 Minn. 306. 

Miss.—Walton v. Hargroves, 42 
Miss. 18, 97 Am.D. 429; Clower v. 
Rawlings, 17 Miss. 122, 47 Am.D. 108; 
Phillips v. Saunderson, Sm.&M.Ch. 
462. 

Mo.—Hunt v. Marsh, 80 Mo. 396; 
Adams v. Buchanan, 49 Mo. 64; Ed- 


monson v. Joy, (App.) 211 S.W. 137 

[cit Cyc]; Eubank v. Finnell, 94 S. 

W. 591, 118 Mo.App. 535. 
Mont.—Digen v. Schultz, 210 P. 


1057, 65 Mont. 190. 

N.J.—Knickerbocker Trust Co. v. 
Carteret Steel Co., 82 A. 146, 79 N.J. 
Eq. 501; Dudley v. Dickson, 14 N.J. 
Hq. 252. 

N.Y.—Smith v. Smith, 9 Abb.Pr.N. 
S. 420, Sheld. 238. 

N.D.—Bray v. Booker, 79 N.W. 293, 
8 N.D. 347. 

Ohio.—Hart v. Sala, 10 Ohio App. 
52; Butler v. Creager, 2 Ohio Cir.Ct. 
542, 1 Ohio Cir.Dec. 632 [aff 24 Wkly. 
L.Bul. 370]. 

S.D.—Smith v. Danforth, 223 
59, 54 S.D. 250. 


N.W. 


Tenn.—Denny v. Steakly, 2 Heisk. 
156. 
Tex.—Irvin v. Garner, 50 Tex. 48; 


Flanagan v. Cushman, 48 Tex. 241; 
pee v. Huff, (Civ.App.) 288 S.W. 


Vt.—Manly vy. Slason, 21 Vt. 271, 
52 Am.D. 60. 
Wis.—Madden vy. Barnes, 45 Wis. 


135, 136, 30 Am.R. 703 [quot Willard 
v. Reas, 26 Wis. 540]. 


Wilson v. Daniels, 9 Grant Ch. 491: 
Foulds v. Powell, 6 Grant Ch. 375; 
Drifill v. McFall, 41 U.C.Q.B. 313. 


fa] Thus (1) any conduct of the 
grantor tending to show that he does 
not rely solely on the legal implica- 
tion in his favor may operate as a 
waiver of the grantor’s lien. Bryan 
v. More, 133 So. 338, 101 Fla. 31; Bow- 
en v. Grace, 59 So. 563, 64 Fila. 28. 
(2) If it appear that the vendor did 
not intend to rely on his equitable 
remedy, a vendor’s lien, the court will 
not thrust it upon him, and his inten- 
tion may be shown not only by his 
express statement to that effect, but 
by the legal effect of his conduct from 
which the waiver is implied, and thus 
the lien may be extinguished invyol- 
untarily by his act of omission or 
commission. Digen v. Schultz, 210 P. 
1057, 65 Mont. 190. (3) A vendor, by 
conveying land to a cemetery associa- 
tion under an agreement to accept 
payment out of sales of burial plots, 
waived his right to a vendor’s lien, 
indicating his intention not to rely 
on the lien. Bliss v. Linden Ceme- 
tery Ass’n, 107 A. 594, 90 N.J.Eq. 404 
[aff 109 A. 500, 91 N.J.Eq. 329]. (4) 
In such case the court, in recasting 
a covenant as to payment, which was 
in violation of a cemetery act, so as to 
make the only reasonable amount due 
the purchaser, did not confer a lien on 
the vendor, he having no greater 
privileges than if the covenant had 
been statutorily lawful. Bliss v. 
Linden Cemetery Ass’n, supra. (5) 
Where the contract provides that the 
purchaser shall form a corporation 
and shall convey to such corporation, 
and for the deposit of stock out of the 
sale of which the residue of the pur- 
chase money shall be paid, such plan 
clearly shows an intention not to rely 
on the vendor’s lien. Royal Consol. 
Min. Co. v. Royal Consol. Mines Co., 
110 Prey Upscale Wats beue A) Sake, 
165. 

[b] Enforcement inequitable.—The 
act or omission must be such as 
would render it inequitable thereafter 
to attempt to assert the lien. Braun 
v. Kahn, 167 P. 869, 176 Cal. 159. 


[c] Waiver a question of inten- 
tion.—(1) Whether the vendor’s lien 
has been waived or not is a question 
of intention (Chastain v. Haines, 27 
So. 501, 124 Ala. 618; Owen v. Bank- 
head, 76 Ala. 143; Mims v. Lockett, 
23 Ga. 23%, 68 Am:;D; 621) [prior to 
statutory abolition of implied lien]; 
Boyd v. Jackson, 82 Ind. 525; Spind- 
ler v. Iowa & O. S. L. Ry. Co., 155 N. 
W. 271, 173 Iowa 348; Schwarz v. 
Stein, 29 Md. 112 [prior to statutory 
abolition of implied lien]; Morris v. 
Fromlet; 4 Ohio '!S:&C.P.) 231, 3 Ohio 
N.P. 287; Irvin v. Garner, 50 Tex. 48; 
Marshall v. Marshall, (Tex.Civ.App.) 


[§ 1157 


vendor has intentionally waived his lien, the implied 


Waiver of the lien cannot be in- 


ferred from the mere fact that the parties may not 
have contemplated the assertion of the len in the 
first instance,#? nor from the secret intention of the | 


42 S.W. 353; Dick v. Lambert, 9 Sask. 
Ee 350. See Coles v. Withers, 33 
Gratt. (74 Va.) 186 [dictum]), (2) to 
be ascertained from the facts and cir- 
cumstances of each particular case 


(Owen v. Bankhead, 76 Ala. 143; Na- 
pier v. Jones, 47 Ala. 90; Boyd v. 
Jackson, 82 Ind. 525; Schwarz v. 


Stein, 29 Md. 112 [prior to statutory 
abolition of implied lien]; Irvin v. 
Garner, 50 Tex. 48; Marshall v. Mar- 
shall, (Tex.Civ. App.) 42 S.W. ° 
Wilson v. Daniels, 9 Grant Ch. (Ont.) 
491; Dick v. Lambert, 9 Sask. L. 355). 

{d] In Maryland (1) prior to the 
statutory abolition of the vendor’s 
implied lien (see supra § 1074), (2) 
the text rule was held (Iglehart y. 
Armiger, 1 Bland 519). 

S9. See supra §§ 1074, 1075. 

40. Walton v. Young, 31 So. 448, 
132 Ala. 150; Hubbard v. Buck, 13 So. 
364, 98 Ala. 440; Chapman vy. Peebles, 
4 So. 273, 84 Ala. 283; Simpson vy. Mc- 
Allister, 56 Ala. 228; Mathers v. 
Short, 14 Grant Ch. (Ont.) 254; Ruth- 

erford v. Rutherford, 11 Grant Ch. 
(Ont.) “565. 


[a] Advaucement-— Where the con- 
tract is between the father, as ven- 
dor, and a brother-in-law, as vendee, 
of the person placed in possession in 
order to constitute an advancement:to 
the latter, the full value of the land 
being the price paid, the lien is not 


waived. Simpson v. McAllister, 56 
Ala, 228. 
[b] Wo presumption of waiver.—A 


vendor’s lien will not be presumed to 
be waived where it does not appear 
from the entire transaction that it 
was intended to release the land. Sel- 
na v. Selna, 58 P. 16;'125 Cal: 857, 73 
Am.S.R. 47; Davis v. Huff, (Tex.Civ. 
App.) 288 S.W. 267. 


[e] Test.—The test as to whether 
or not there has besn a waiver is: 
First, has the vendor, by such and 
such an act or omission, so placed his 
rights in relation to the land sold, or 
to the vendee, that it would be in- 
equitable to sustain this right in his 
favor, or second, has his act been such 
that it shows a determination not to 
rely on his lien. Kent v. San Fran- 
cisco Sav. Union, 62 P. 620, 130 Cal. 
401; Selna v. Selna, 58 P. 16, 125 Cal. 
SONGS CATS HE scale 


41. Cook v. Atkins, 56 So. 224, 173 
Ala. 363; Hood v. Hammond, 30 So. 
540, 128 Ala. 569, 86 Am.S.R. 159; 
Owen vy. Bankhead, 76 Ala. 148; 
Stringfellow v. Ivie, 73 Ala. 209; Simp- 
son v. McAllister, 56 Ala. 228; Han- 
rick v. Walker, 50 Ala. 34; Selna v. 
Selna, 58 P. 16, 125 Cal. 857, 73 Am.S. 
R. 47; Wilson y. Lyon, 51 Ill. 166; 
Fenter v. McKinstry, 91 Ill.App. 255. 


[a] In Georgia (1) prior to the 
statutory abolition of the implied lien 
(see supra § 1074), (2) the text rule 
was held (Mims v. Macon & W. R. 
Conus «Gawose). 


42. U.S.—Fisher vy. Shrosphire, 13 
S.Ct. 201, 147 U.S. 133, 37 L.Ed. 109. 
Ala.—Terry v. Keaton, 58 Ala. 667. 
Cal.—Finnell v. Finnell, 105 P. 740, 
156 Cal. 589, 134 Am.S.R. 148. 
Mich.—Berberian vy. Guaranty Trust 


Teas of Detroit, 241 N.W. 149, 257 Mich. 
5 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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vendor not to claim it;4#? nor from the absence of 
knowledge on the part of the vendor that the law 
gives him such seecurity.44 So waiver is not shown 
by the mere fact that a clause in the form of deed 
used providing for retention of the lien was stricken 
out.4®° The vendor’s reserved lien*® may also be 
waived by acts, conduet, or declarations of the par- 
ties inconsistent with the retention of the lien, show- 
ing an intention to waive the lien.47 However, it 
has been said that cireumstances such as would ere- 
ate a waiver of the vendor’s implied lien do not have 
the same effect as to the vendor’s lien by reason of 
retained title.*§ 


[§ 1158] b. Particular Matters Constituting or 
Not Constituting Waiver, Loss, or Discharge*®—(1) 
Abandonment or Rescission of Sale. Mutual rescis- 
sion of the contract of sale, whether abandonment 
acquiesced in by the other party,°° or rescission by 
express agreement,®! constitutes a waiver of the 
vendor’s implied lien. However, if securities for 
the purchase money have been assigned, the vendor, 
by his rescission of the sale, cannot exclude the right 
of the assignee as to such lien,°? although if no title 
was conferred by reason of the sale, and the vendee, 
after mutual rescission, acquires title from a third 
person, the assignee of security has no lien.°? So, 
where the contract of sale is abandoned, the trans- 
feree of security is entitled to enforce the vendor’s 
implied lien, even though the vendor has retaken 
possession of the property.°* An assignee of an 
interest in a note given as partial payment on a 
land contract is not entitled, on the purchaser’s can- 
cellation of the contract, to a lien on the land.®® In 
a suit by the vendor to rescind the contract, the ven- 
dee’s confession of judgment, followed by a judgment 
of rescission, extinguishes the lien.°® Mutual rescis- 


N.Y.—Dubois v. Hull, 43 Barb. 26. | Decree 
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sion, by express agreement, of the contract of sale 
waives the vendor’s reserved lien,®’? but mutual re- 
scission of the contract does not affect the right of 
the assignee of security given for the purchase mon- 
ey as to such lien.®® If the vendor, having reserved 
a len for the purchase money, repudiates the con- 
tract by refusing to convey to the vendee, he cannot 
enforce his len.°® 


[§ 1159] (2) Agreement To Pay Other than with 
Money.°° The vendor’s implied lien is waived when 
the vendor agrees to accept payment in a commodity 
other than money, and does accept such payment for 
the bulk due.®t However, where the purchase money 
is secured by a note, and the parties agree that pay- 
ment may be in goods, such agreement cannot be 
construed as a waiver of the vendor’s lien.°? 


[§ 1160] (3) Blending Consideration with Other 
Items—(a) In General. A vendor’s implied lien will 
not be sustained when the purchase price has been 
so blended with other considerations, by contract 
or otherwise, that its precise amount cannot be as- 
certained.°* However, this rule does not obtain 
where the price of the land is clearly shown.°* 
Where the purchase price of one parcel of land 
is so blended in a mortgage, with that of another, 
that it cannot be separated, an express lien beyond 
the mortgage itself cannot be enforeed,®° although 
such lien is not extinguished as to unsecured notes.®°® 
So, also, where the legal title is retained as security, 
whenever any consideration other than the purchase 
of lands enters into the transaction, and the partic- 
ular price agreed to be paid for the land cannot be 
distinguished and ascertained, the presumption is 
that the vendor did not look to the lands for pay- 
ment, but relied exclusively on the personal respon- 


administrator’s| W. 682, 27 Tex.Civ.App. 587; Ginter 


Vt.—Manly v. Slason, 21 Vt. 271, 52 
Am.D. 60. 


Alta.—High River Meat Market v. 
Routledge, 1 Alta.L. 405. 


43. Finnell v. Finnell, 105 P. 740, 
156 Cal. 589, 134 Am.S.R. 143; Jones 
v. Wolfe, (Tenn.Ch.A.) 42 S.W. 216; 
Houston v. Dickson, 1 S.W. 375. 66 
Tex. 79; Marshall vy. Marshall, (Tex. 
Civ.App.) 42 S.W. 353; McDonald v. 
McDonald, 16 Grant Ch. (Ont.) 678. 


44. Finnell v. Finnell, 105 P. 740, 
156 Cal. 589, 184 Am.S.R. 143; Adams 
v. Buchanan, 49 Mo. 64; Dubois v. 
Hull, 43 Barb. (N.Y.) 26; Houston v. 
Dickson, 1 S.W. 375, 66 Tex. 79; Mar- 
shall v. Marshall, (Tex.Civ.App.) 42 
S2W. (350. : 


45. Springman v. Hawkins, 113 S. 
W. 966, 52 Tex.Civ.App. 249. 


46. See supra §§ 1076-1079. 


47. Young v. Austin, 100 I1l.App. 
248. 
[a] Express provision against 


waiver does not amount to a waiver 
of the vendor’s reserved lien. Garrett 
v. Findlater, 53 S.W. 839, 21 Tex.Civ. 
App. 635. 


Parol waiver of vendor’s reserved 
lien see Frauds, Statute of § 197. 


48. Yates & McClain Realty Co. v. 
El Paso Nat. Bank, 176 P. 495, 65 Colo. 
466, 1 A.L.R. 1637. 


49. Cross references: 


Bankruptcy of purchaser as affecting 
vendor’s lien see Bankruptcy §§ 287, 
288. 


sale and directing conveyance as 

extinguishing vendor’s +. lien see 

Executors and Administrators § 

1611. 

Discharge in bankruptcy as affecting 

vendor’s lien see Bankruptcy § 729. 
Discharge of .statutory lien in judi- 

cial partition see Partition § 739. 

50. Snodgrass v. Parks, 21 P. 429, 
TQECalny 5D. 

Acquiescence of one party in aban- 
donment by other as rescission by mu- 
tual consent see supra § 303. 

51. Baker v. Lambers, 245 
578, 261 Mich. 86. 

Rescission by express agreement 
see supra §§ 300, 301. 

52. Newman vy. Moore, (Ky.) 17 S. 
W. 740. 

AsSignee’s rights as to lien gener- 
ally see supra § 1115. 

53. Harper v. Wilkings, 3 So. 455, 
65 Miss. 215. 

[a] Reason for rnule.—Conveyance 
of legal title to the purchaser is es- 
sential to the vendor’s implied lien. 
Harper v. Wilkings, 3 So. 455, 65 Miss. 
215, 

Necessity of legal title as to ven- 
dor’s implied lien see supra § 1083. 

54. Rose v. Taylor, 43 S.W. 285, 44 
S.W, 326, 17 Tex.Civ.App. 535. 

55. Schick v. Pritchard, 299 P. 
1061, 89 Colo. 132. 


56. Rhodes v. Bush, 8 P.(2d) 542, 
121 Cal.App. 137. 


57. McCutcheon vy. 
S.E. 260, 32 W.Va. 378. 


58. Brotherton vy. Anderson, 66 S. 


N.W. 


Ingraham, 9 


v. Breeden, 19 S.E. 656, 90 Va. 565 

59. Cornelius v. Harris, (Tex.Civ. 
App.) 163 S.W. 346. 
shee Existence of lien see supra § 


61. Hazeltine v. Moore, 21 Hun (N. 
Y.) 355. See Troast v. Anjou, 172 N. 
Y.S. 383 (dictum). 

62. Plowman vy. Riddle, 14 Ala. 169, 
48 Am.D. 92. 


63. Pray & Thomas v. Donald’ 193 
N.W. 7, 12, 195 Iowa 745 [cit Cyc]; 
Erickson v. Smith, 44 N.W. 681. 79 
a a Snyder v. Snyder, 115 N.Y. 


[a] Reason for rule——The right to 
an implied vendor’s lien is limited to 
unpaid purchase money. Erickson v. 
Smith, 44 N.W. 681, 79 Iowa 374. 


[b] Presumption.—In a _ contract 
for the exchange of real estate in 
which one party assumed an encum- 
brance on his own land, one on the 
Jand he received, and agreed to pay a 
sum of money also, «and failed to do 
so, where such iterns, with other 
items not relating to the realty, were 
made the subject of a settlement be- 
tween the parties, by reason of such 
blending of items, the vendor’s lien 
is presumed to have been waived. 
Erickson vy. Smith, 44 N.W. 681, 79 
Iowa 374. 


Necessity for definite debt generally 
see supra § 1082. 


64 Pray & Thomas vy. Donald, 193 
N.W. 7, 195 Iowa 745. 


65. Ortman v. Plummer, 17 
703, 52 Mich. 76. 


66. Ortman y. Plummer, supra. 


N.W. 
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sibility of the vendee.§7 


Payment for life. Where the conveyance is made 
on a named consideration with an agreement that 
it should not be operative until the mode, time, and 
manner of payment should be agreed on, and pos- 
session was delivered on an-agreement by the ven- 
dee to pay a definite sum per month to the vendor 
during the latter’s life, such agreement extinguishes 
the vendor’s implied lien.*® 


[§ 1161] (b) Sale of Realty and Personalty for 
Gross Sum. On a sale of land and personal prop- 
erty for a gross sum, without any separation of their 
values so that the consideration for which the land 
was sold may be determined, there is an implied 
waiver of the vendor’s implied lien,*® and this rule 
extends to the vendor’s lien by retained title.?° How- 
ever, where the vendor has retained his len, and 
the vendee sells the personalty to a third person, 
assigning his claim to his vendor, the latter’s consent 
to such sale does not deprive him of his vendor’s lien 
when the proceeds thus obtained are clear.*+ 


[§ 1162] (4) Conveyance; Transfer or Assign- 
ment; Merger; Reconveyance—(a) Conveyance. A 
deed by the vendor to his vendee, made upon the 
express understanding that he would be protected 
thereby against all except innocent purchasers, con- 
stitutes a waiver of the implied lien only as to such 
innocent purchasers.’* A conveyance by the vendor 
for the avowed purpose of enabling the vendee to 
mortgage the property in order to obtain money 
for payments due the vendor evinces an intention 
to rely on an express pledge of the land and consti- 
tutes a waiver of the vendor’s implied lien.*? So, 
also, the vendor’s conveyance to purchasers, who, 
with the vendor’s knowledge and consent, buy for 
the purpose of reselling to third persons free from 
encumbrances, is inconsistent with any purpose on 
the part of the vendor to retain an implied lien, and 
constitutes an implied waiver of the lien.?* How- 
ever, the vendor’s execution of a quitclaim deed of 
6 So. 428, 87 


67. Sykes v. Betts, 182 E231. 


Ala, 530 


Sale of realty and personalty for|122, 47 Am.D. 108 


gress sum as affecting existence of 74. 
lien see supra § 1090. 182 F. 231. 
68. Gard v. Gard, 40 P. 1059, 108 75. 


Galgt9. 


69. Wilkinson v. Parmer, 3 So. 4, 
Reva, oO) och wa kvoth, 37 Nab) 
317, 150 Ill. 212; Clark v. Stetson, 36 
Mich. 483; Sutton v. Sutton, 39 Tex. 
549. 


[a] Presumption in such case is 
that the vendor did-not look to the 
lands for payment, but relied on the 


133. 


78 Ala. 382; 

Ark. 153. 
78. 

(Tenn.) 228. 


73. Clower v. piped tase ty 17 
Inre V. & M. Lumber Co., Inc., 


Wing vy. Goodman, 75 Ill. 159. 
76. Pouns v. Gartman, 


77. McDonald y. 
Johnson y. Nunnerly, 30 86. 


Whitehurst v. Yandall, 7 Baxt. 


79. Marsh v. Turner & Lisle, 4 Mo. 
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rights in the premises to a third person will not 
affeet the vendor’s implied lien.‘® Where, at the 
request of the purchaser, the vendor resellis the land 
to a third person, which sale is subsequently can- 
celed at the suit of the purchaser, the sale has no 
effect on the vendor’s implied lien.7® While there is 
authority that a vendor who executes a bond for 
title and subsequently, but before payment of the 
purchase money, executes a deed to the purchaser, 
thereby loses his lien under the bond and acquires 
a vendor’s equitable licn,?77 it has also been held 
that a vendor who retains the title to land sold does 
not waive his lien by the subsequent execution of 
a deed to his purchaser,‘* or to a subpurchaser at 
the request of the vendee.*® However, the lien from 
the retained title is extinguished when the vendor 
gives a deed to a third person.*® 


Mortgage or deed of trust. Where the vendee 
mortgages the property in order to obtain money 
for part payment of the price, of which the vendor 
had knowledge, such mortgage does not waive or 
destroy the vendor’s implied lien, in the absence 
of conduct on the part of the vendor showing an 
intention otherwise,*t and except under a statute 
providing that the lien is valid as against everyone 
claiming under the debtor except a purchaser or en- 
cumbrancey in good faith. The mere fact that the 
vendor joins with the vendee in mortgaging the land 
does not indicate an intention not to retain such 
lien. So a vendor who joins with his vendee in the 
execution of a mortgage on part of the land sold 
thereby waives his implied lien on such portion to the 
amount of the mortgage,** but such mortgage does 
not extinguish any portion of the claim against the 
vendee,®® and the entire claim for the money: due 
is a lien on the land not included in the mortgage.*® 


[§ 1163] (b) Transfer and Assignment. The ab- 
solute transfer or assignment of the indebtedness 
or security operates in some jurisdictions to extin- 
guish the implied lien of the vendor,’? particularly 


against a mortgagee of the purchaser 
by his knowledge of, and acquiescence 
in, the purchaser’s hypothecation of 
the property. Ferger v. Allen, 170 P. 
861, 35 Cal.App. 738. 
83. Brandon _ v. 
[1930] 2 Dom.L.R. 272 


84. Watson v. Bane, 7 Md. 117. 
85. Watson y. Bane, supra. 
Watson v. Bane, supra. 


87. Ross v. Heintzen, 36 Cal. 313; 
Lewis v. Cole, (Fla.) 146 So. 679 [foll 
Lewis v. Boyd, (Fla.) 146 So. 681]; 
Gruhn v. Richardson, 21 N.B. 18, 128 


Miss. 


Dale, (Sask. ) 


29 Miss. 


Elyton Land Co., 


nt, | 253. But see McLaurie v. Thomas, 39 Ill. 178; McLaurie v. Thomas, 39 Ill. 

personal responsibility of the vendee.| Til, 291 (the vendor thus waives ‘his| 291; Snyder v. Snyder, 115 N.¥.S. 993; 

Pinchot Stool’ ee Go. ‘50 So. 704,| lien as against the subpurchaser_ by Hallock v. Smith, 3 Barb. (N.Y.) 

941 -Ala.°592;.Koch\y.;Roth, 37 N.E. )not elving himepoticesetmhis len). |) 7hV. See Gann Vv. Chester, 5) Veng. 

SLT Lo0 MT. "212. ARN bey Wes PMRe YS iad Pe. 732, Seri: 205 (mere impression of 
70. ‘Suddeth v. Knight, (Ala.) 14 JRE ES Ns iS ESD 

So. 475; Alexander v. Hooks, 4 So. P. 243, 19 Utah 1. [a] Thus, where a vendor holding 


417, 84 Ala. 605; Wilkinson v. Parmer, 81. 


Patton v. Meddick, 122 So. 710, 


under contracts attempted to reserve 


1 6 See Nance v.|97 Fla. 1073; Bowen v. Grace, 59 So. | 2" eduitable mortgage, and after as- 

cag 38 80. O16, a3" Ala. 234, 5 Ann.| 563, 64 Fla. 28. Pee wou sees aes 

uch con = 

Cas. 55 (where the parties appropriat- 82. See statutory provisions; and] turn the contracts to him toabe heral 
ed payments to the amounts due for] case infra this note de ROtMEE tr 

personal property, leaving the bal- , Z ae f eae a z, or the payment of a bal- 

ance due on the land, the rule does not [a] In California, under Civ. Code| @nce due from his vendee, he did not 


apply). 

71. Ashworth v. Cresent Stave Co., 
185 S.W. 108, 169 Ky. 837. 

72. Inre V. & M. Lumber Co., Inc., 


brancer 


§ 3048, providing that the lien is valid 
against everyone claiming under the 
debtor except a purchaser or encum- 
in good faith, the vendor’s 
right to an implied lien is defeated as 


rely on his implied vendor’s lien, and 
thereby waived it. Digen v. Schultz, 
210 P. 1057, 65 Mont. 190. 


[b] Prior to statutory abolition of 
implied lien (1) the text rule obtain- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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when the assignment or indorsement was without 
However, in consonance with rules as 
to the assignability of the lien by transfer of the 
debt or obligation,’® the mere fact that the obliga- 
tion or security is assigned or transferred does not 
in other jurisdictions extinguish the lien.°° 
generally, an indorsement or transfer of the secu- 
rity for purposes of collection only does not extin- 
and in some jurisdictions it is 
provided by statute that, where the purchaser of 
realty gives to the vendor a written contract for the 
payment of all or part of the price, an absolute trans- 
fer of such contract by the vendor waives his lien 
to the extent of the sum payable under the contract, 
but a transfer of such contract in trust to pay debts 
and return the surplus is not a waiver of the lien.? 


recourse.®§ 


guish the hen;°*! 


ed. Dixon v. Dixon, 1 Md.Ch. 220; 
Tglehart v. Armiger, 1 Bland (Md.) 
519; Mayo’s Ex’r v. Carrington’s 
Ex’r, 19 Gratt. (60 Va.) 74. (2) Stat- 
utory abolition of implied lien see 
supra § 1074. (38) The reasons ad- 
vanced for such rule were that, since 
the lien was intended to secure the 
payment of the purchase money (see 
supra § 1073), (4) an assignment of 
the security without responsibility 
to the vendor by reason of the as- 
signee’s neglect diligently to collect 
on the security, and for value, extin- 
guished the lien (Dixon v. Dixon, su- 
pra), (5) and that the assignee and 
vendee were thereby placed in the 
relationship of creditor and debtor 
(Iglehart v. Armiger, Supra). (6) 
Effect of relationship of debtor and 
Foor on implied lien see supra § 


[c] Wendee’s consent or advice as 
to the assignment does not affect the 
rule. Gruhn y. Richardson, 21 N.E. 
18,128 Dl. 178. 

[d] Reasons for rule.—(1) Ven- 
dor’s lien is personal and not assign- 
able. Gruhn v. Richardson, 21 N.E. 
18, 128 Ill. 178. (2) Rule generally 
see supra § 1115. (8) There is no par- 
ticular equity in favor of the third 


person. Hallock v. Smith, 3 Barb. 
(N-Y.) . 267. 
fe] Well considered case.—Smith 


vy. Smith, 9 Abb.Pr.N.S. 
Sheld. 238. 


[f] Retransfer of security.—The 
vendor’s lien evidenced by a note 
transferred back by the vendor to the 
vendee, and by him pledged as col- 
lateral security to the intervener, is 
discharged or without effect as to the 
holder of other lien notes. Smith v. 
Cooley, (Tex.Civ.App.) 164 S.W. 1050. 


ss. Grigsby v. Hair, 25 Ala. 327. 
See Davis v. Smith, 7 So. 159, 88 Ala. 
596 (where it was said that, prior to 
Acts [1878-1879] p 171, indorsement, 
without recourse on the transferror, 
was a waiver of the lien). 


[a] Prior to statutory abolition of 
implied lien (1) the text rule ob- 
tained. Walsh v. Boyle, 30 Md. 262; 
Schnebly v. Ragan, 7 Gill & J. (Md.) 
120, 28 Am.D. 195; Hayden v. Stew- 
art, 4 Md.Ch. 280. (2) Statutory abo- 
lition of implied lien see supra § 1074. 
(3) The reason given was that an as- 
signment by a vendor without re- 
course amounts to a payment and 
satisfaction of the vendor’s claim, so 
far as he is concerned. Schnebly v. 
Ragan, supra. 


89. Assignability by transfer of 
debt or note see supra § 1118. 

90. Moore v. Cary, 197 S.W. 1093, 
138 Tenn. 332, L.R.A.1918D 963; Mc- 
Alpin v. Burnett, 19 Tex. 497. 

[a] Reason for rule.—An indebt- 
edness may proceed through many 


(N.Y.) 420, 


VENDOR AND PURCHASER 


Further, 


hen by merger. 


mutations and yet preserve its iden- 
tity. Moore v. Cary, 197 S.W. 1093, 
138 Tenn. 332, L.R.A,1918D 963. 

[b] Intention.—(1) While, if the 
vendor assigns the purchase money 
debt so as to continue to have a pe- 
cuniary interest in its payment, the 
lien is not extinguished (Smith v. 
Smith, 9 Abb.Pr.N.S. (N.Y.) 420, 
Sheld. 238), (2) an assignment of the 
debt without an assignment of the 
lien, made so as to indicate no fur- 
ther interest in the payment, de- 
stroys the lien (Smith v. Smith, su- 
pra). . (3) So, where the assignment 
is only for the purpose of paying the 
debt of the vendor so far as it may 
be available and therefore for his 
benefit, the lien is not extinguished. 
Hallock v. Smith, 3 Barb. (N.Y.) 267. 


91. Ala.—Plowman & McLean v. 
Riddle, 14 Ala. 169, 48 Am.D. 92. 


Cal.—Nolan v. Nolan, 101 P. 520, 
155 Cal. 476, 132 Am.S.R. 99, 17 Ann. 
Cas. 1056. 


Fla.—Lewis v. Cole, 146 So. 679, 
680 [foll Lewis v. Boyd, 146 So. 681, 
and cit Cyc]. 

Miss.—Parker v. 
134. 

Alta.—Denny v. Nozick, 15 Alta.L. 
288, 294 [quot Cyc]. 

[a] Thus a vendor holding as trus- 
tee does not extinguish the lien by 
indorsing the note given as security 
in blank and delivering it to the ces- 
tui que trust for collection. Parker v. 
McBee, 61 Miss. 134. 


92. See statutory provisions; 
cases infra this note. 


{a] In California an indorsement 
of the note for purposes only of col- 
lection is not an absolute transfer 
within the meaning of Civ. Code § 
3047. Nolan v. Nolan, 101 P. 520, 155 


McBee, 61 Miss. 


and 


Cal. 476, 132 Am.S.R. 99, 17 Ann.Cas. 
1056. : 
[b] In Oklahoma an assignment 


of a note given for the purchase price 
as collateral security for the payment 
of another debt is within the terms 
of 1 Rev. L. (1910) § -3848, so as to 
extinguish the lien. Richardson v. 
Feldner, 60 P. 270, 9 Okl. 513. 


93. Dingley v. Ventura Bank, 57 


Cal. 467; Hobson v. Edwards, 57 
Miss. 128; Simmons v. Edens, 1 Tenn. 
Civ.A. 56; Henderson v. Hawley, 


(Tex.Civ.App.) 237 S.W. 341. 


[a] Thus a quitclaim by the ven- 
dor of the right to land to a trans- 
feree of one of two vendor’s lien 
notes does not bar the vendor’s right 
to foreclose a lien of the other note. 
Archenhold v. Branch, (Tex.Civ.App.) 
193 S.W. 457. 


94. Duration of lien generally see 
supra § 1113. 


Merger of estates generally see Hs- 
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Where a lien is expressly reserved, the assignment 
or transfer of the purchaser’s indebtedness does not 
extinguish the vendor’s lhen.** 


[§ 1164] (c) Merger.°* Where one having a ven- 
dor’s implied lien on land becomes the owner there- 
of, the lien is thereby waived,®® except under very 
special cireumstances.?® 


quently purchases the property satisfies his vendor’s 
97 


Thus a vendor who subse- 


Where the holder of the lien 


purchased an interest in the property subject to 
the lien, only that portion of the indebtedness which 
is a charge on the interest purchased is extinguished 
by the purchase under the doctrine of merger.°® 
In accordance with the rule®® that a merger will 
not be permitted contrary to the intention of the 
person in whom the estates unite,’ a conveyance of 


tates §§ 233-241. 


95. Manwaring v. Farmers’ Bank 
of Commerce, 213 S.W. 407, 139 Ark. 
218; Gilkeson v. Snyder, 8 Watts & 
Sha e200: 


[a] Prior to statutory abolition of 
implied lien (1) the text rule was 
held. Turk vy. Skiles, 30 S.E. 234, 45 
W.Va. 82. See Kline v. Miller's 
Adm’r, 59 S.E. 386, 107 Va. 453 (rule 
recognized but inapplicable). (2) 
Statutory abolition of implied lien 
see supra § 1074. 


{[b] Presumption.—On a purchas- 
er’s reconveyance to the vendor in 
consideration of cancellation of the 
vendor’s lien notes, the court must 
presume that the vendor assumed 
payment of notes which he _ trans- 
ferred to another. Tubb v. Fuhrman, 
(Tex.Civ.App.) 9 S.W.(2d) 465. 


[c] Time when notes were trans- 
ferred.—(1) A purchaser’s reconvey- 
ance to the vendor does not effect a 
merger of title in the vendor, in the 
absence of showing when the ven- 
dor’s lien notes were transferred to 
another (Tubb v. Fuhrman, (Tex.Civ. 
App.) 9 S.W.(2d) 465), (2) in view 
of the rule (see Bills and Notes § 
1313) (3) that, if indorsement is not 
dated, the presumption is that it was 
made at the time of the execution of 
the note (Tubb v. Fuhrman, supra). 


96. Gilkeson v. Snyder, 8 Watts & 
S. (Pa.). 200. 


[a] Contrary intention shown.— 
Where one who acquired a part of 
the lands in fee was assigned vendors’ 
notes to which the land was subject, 
evidence that he did not intend to pay 
the notes but purchased them 
through third parties was insufficient 
to establish a merger of the notes 
and lien with the fee of the land. 
Beeler v. Terrell, (Tex.Civ.App.) 245 
S.W. 459. 


97. Pearce v. Lancaster, 
12, 20 Ky.L. 1218. 


98. Stone v. Pettus, 103 S.W. 413, 
47 Tex.Civ.App. 14. 


49 S.W. 


99. See Estates § 234. ' ; 
1. Bemis v. First Nat. Bank, 40 
S.W. 127, 63 Ark. 625; Henningsmey- 


er v. First State Bank of Conroe, 
(Civ.App.) 192 S.W. 286 [petition gr 
195 S.W. 1137, reh den 201 S.W. 652, 
109 Tex. 116]. 


{a] Presumption.—The transfer 
of a vendor’s lien note by the vendor 
to the vendee created a presumption 
of intention on the part of the ven- 
dor that the vendee, the maker of 
the note, should thereafter hold it 
absolutely as hiS own _ property. 
Smith v. Cooley, (Tex.Civ.App.) 164 
S.Ww. 1050. 

[b] Merger as to part of notes.— 
That the lien reserved was but one 
lien given to seeure two notes did 
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land in fee by a purchaser to his vendor, holding an 
express vendor’s hen, will not merge the len in the 
title in fee, so as to let in the intervening nights of 
an attaching creditor, when such was not the inten- 
tion of the parties to the deed,? and a vendor’s ex- 
press lien is not merged by a reconveyance to the 
vendor by deeds by which he assumed payment of 
the lien notes which he afterward assigned as col- 
lateral.? However, if, prior to the reception of the 
deed by the vendor, he has sold the purchase-money 
notes to another, the legal and equitable titles do 
not coalesce so as to effect a merger.* 


[§ 1165] (d) Reconveyance.® Under a judgment 
in a foreclosure suit as to a vendor’s implied lien, 
providing that, should the vendee, prior to the order 
of sale under the judgment, reconvey the land to 
the vendor by deed and pay all costs of the suit, such 
reconveyance and payment should operate as a can- 
cellation of the judgment, such reconveyance ex- 
tinguishes the lien. So also, where the vendee of 
land subject to an express vendor’s len reconveys 
the land to the vendor under an agreement therefor, 
the vendor’s lien is extinguished;’ but if such re- 
conveyance is not effective to give back the land in 
satisfaction of the lien, the len continues. Where 
the grantee of land orally agrees to reconvey it to 
his grantor, the consideration being the unpaid pur- 
chase price, and the agreement is void because not 
in writing,? notwithstanding such oral agreement, 
the vendor’s lien is not extinguished.2° Reconvey- 
ance of the land does not waive the lien so far as 
the purchaser of some of the purchase-money notes 


not prevent a merger as to one of the 16. Robinson v. 
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secured by a reserved lien is concerned.’ A vendor, 
retaining a lien for the purchase money, cannot take 
a reconveyance of a part of the land from the pur- 
chaser in part payment, and subsequently convey it 
to a third person-to the prejudice of one who has 
acquired an equitable interest in the land at the 
time of such reconveyance, known to the parties at 
the time.t2 A grantee who assumes payment of a 
vendor’s reserved lien notes is not released from li- 
ability by a reconveyance to his grantor.’® If a 
purchaser of land, having received a deed from his 
vendor, but not having made complete payment of 
the purchase money, sells to a subpurchaser, giving 
only a bond for title, and afterward reconveys the 
land to his own vendor in satisfaction of the unpaid 
balance of the original purchase money, his title 
bond to the subpurchaser being obtained and re- 
turned to him by his vendor, as against his own ven- 
dor his lien on the land for the unpaid balance due 
to him from the subpurchaser is lost by his recon- 
veyance to his vendor.4 


[§ 1166] (5) Death of Vendor or Purchaser. The 
death of the purchaser does not destroy the vendor’s 
implied lien;!® nor does the death of the vendor 
operate to discharge it.1® 


[§ 1167] (6) Effect of Taking Security!7—(a) 
Personal Security of Vendee. The weight of au- 
thority is that, unless there is an express agree- 
ment to waive the lien,'® the vendor’s implied lien 
is not waived where he takes the personal security 
of the purchaser,?® such as his unsecured note,?° 
22 Til. 


Appleton, [a] Lien will be implied when 


notes indorsed by the vendor and re- 
delivered to the vendee. Smith v. 
Cooley, (Tex.Civ.App.) 164 S.W. 1050. 

2. Bemis v. First Nat. Bank, 40 
S.W. 127, 63 Ark. 625. 

3. Henningsmeyer v. First State 
Bank of Conroe, (Civ.App.) 192 S.W. 
286 [petition gr 195 S.W. 1137, reh 
den 201 S.W. 652, 109 Tex. 116]. 

4 Price v. Logue, (Tex.Civ.App.) 
164 S.W. 1048. 

5. Duration of lien generally see 
supra § 1113. 

Reconveyance generally see supra 
§ 818. 


6 Smith v. Frio County, (Tex.Civ. 
App.) 66 S.W. 711. 


7. Dingus v. Minneapolis Imp. Co., 
Sls. soo, 98 Va. 73%. 


8. Dingus v. Minneapolis Imp. Co., 
supra. 

9. See Frauds, Statute of § 165. 

10. Shelton v. Cooksey, 122 S.W. 
331, 1388 Mo.App. 389. 

11. Hebert v. Fellheimer, 171 S. 


W. 144, 115 Ark. 366. 


12. Burson v. Blackley, 2 S.W. 668, 
67 Tex. 5; John M. Bonner Memorial 
Home v. Collin County Nat. Bank, 
122 S.W. 430, 57 Tex.Civ.App. 313. 


13. Hoeldtke v. Horstman, 128 S. 
W. 642, 61 Tex.Civ.App. 148 [aff 142 
S.W. 871, 104 Tex. 594, 40 L.R.A.N.S. 
672]. 

14. Willis v. Searcy, 49 Ala. 222. 


15. Cahoon v. Robinson, 6 Cal. 225; 
Shives v. Johnson, 38 58.W. 694, 18 
Ky.L. 853; Garson v. Green, 1 Johns. 
Ch. (N.Y.) 308; Berger v. Berger, 
80 N.W. 585, 104 Wis. 282, 76 Am.S.R. 
877; Crowe v. Colbeth, 24 N.W. 478, 
63 Wis. 643. 


App: 351 [afh15 Noe 61, P245Ts 27675 
ior v. Beam, 2 Ohio 383, 15 Am. 
beers 


17. Effect of taking vendee’s notes 
or similar obligations with sureties 
see infra § 1169. 

18. Ala.—Hubbard v. Buck, 13 So. 
3864, 98 Ala. 440; Thompson vy. Shep- 
paca) 5 So. 3345 85) Ala. (61. 

Cal.— Baum v. Grigsby, 21 Cal. 172, 
81, Am.D, 153. 

Ky.—Elswick v. Matney, 116 S.W. 
718, 182 Ky. 294, 136 Am.S.R. 180. 

Miss.—Fonda vy. Jones, 42 Miss. 792, 
2 Am.R. 669, 

Ohio.—Morris v. Fromlet, 
S.&C.P. 231, 3 Ohio N.P. 287. 


See Smith v. Danforth, 223 N.W. 
59, 54 S.D. 250 (recognizing rule). 


[a] In Maryland, prior to the stat- 
utory abolition of the implied lien, 
there was obiter dictum to the same 
effect as the text. Hurley v. Holly- 
day, 35 Md. 469. 

Statutory abolition of implied lien 
see supra § 1074. 


19. Ala.—Thompson y. 
5 So. 334, 85 Ala. 611. 


Ark.—Lay v. Gaines, 196 S.W. 919, 
130 Ark. 167. 


Cal.—_Baum v. Grigsby, 21 Cal. 172, 
Ol Aa aed oo, Contra Griffin v. 
Blanchar; 17 'Cail-70, 


Ky.—Elswick v. Matney, 116 S.W. 
718, 132 Ky. 294, 1386 Am.S.R. 180. 


Miss.—Fonda v. Jones, 42 Miss. 792, 
2 Am.R. 669. 


N.Y.—Fish v. Howland, 1 Paige Ch. 


4 Ohio 


Sheppard, 


20 


Tex.—Detering v. Boyles, (Civ. 


App.) 155 S.W. 984 


only the personal obligation of the 
vendee is taken for the purchase mon- 
ey. Dowling v. McCall, 26 So. 959, 
124 Ala. 633. 

[b] In Maryland, prior to the 
statutory abolition of the implied 
lien, there was obiter dictum to the 
same effect as the text. Hurley v. 
Hollyday, 35 Md. 469. 

Statutory abolition of implied lien 
see supra § 1074. 

20. Ala.—Knight v. Knight, 21 So. 
4073) 123) Ala 5 9X2 


Ark.—Harris v. Hanks, 25 Ark. 510. 


Cal.—Finnell v. Finnell, 105 P. 740, 
156 Cal. 589, 184 Am.S.R. 143; Baum 
Va GrigSbyje2ds alld 7.2: Sie AmeDeeal bos 
Walker v. Sedgwick, 8 Cal. 398. 

lll.— Boynton vy. Champlin, 42 TI. 
57. See Conover v. Warren, 6 Ill. 498, 
41 Am.D. 196 (dictum). 


Ind.—Citizens’ State Bank y. Ad- 
ams, 91 Ind. 280; Aldridge vy. Dunn, 
7 Blackf. 249, 41 Am.D. 224. See La- 
gow v. Badollet, 1 Blackf. 416, 12 Am. 
D. 258 (dictum). 


Ind.T.—Hampton v. Mayes, 
483, 3 Ind.T. 65. : 


lowa.—Zook v. Thompson, 82 N.W. 
930, 111 Iowa 463. 


Ky.—Harris v. Shaffer, 246 S.W. 26, 
197 Ky. 54; Thornton v. Knox’s Ex’r, 
6 B.Mon. 74; Johnson vy. Thompson, 
4 J.J.Marsh. 380; Clark v. Hunt, 3 J.J. 
Marsh. 553. 


Mich.—Berberian Vv. Guaranty 
Trust Co. of Detroit, 241 N.W. 149, 
257 Mich. 159; Lyon v. Clark, 94 N.W. 
4, 132) Mich. 521. 

Mo.—Adams v. Buchanan, 
64; Eubank v. Finnell, 94 S.W. 591, 
118 Mo.App. 535; Majors v. Maxwell, 
96 S.W. 731, 120 Mo.App. 281. 


53 8S. 


49 Mo. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


¢ 


$§ 1167-1168] 


bond,” or covenant,?? any bond, note, or covenant 
given by the purchaser alone being considered as in- 
tended only to countervail the receipt of the purchase 
money contained in the deed or to show the time and 
manner in which the payment is to be made,”* and 
such instruments being only evidences of liability, 
given out as a mode of payment, their issue being 
only a step toward liquidating the demand.?* 
ever, where a conveyance is made in consideration 
of the note or bond of the purchaser, as distinguished 
from so much money evidenced by the instrument, 
such instrument is considered as a substitute for, 
or in novation of, the purchase price, and the ven- 
So, where the obligation 
of the vendee to discharge a liability to a third per- 
son appears to be substituted for the purchase mon- 
ey, the vendor’s implied lien is lost.?° 
vendor’s lien is not waived by taking his purchaser’s 
check when it is not presented or paid,?* or when 
the funds for its payment are withdrawn from the 


dor has no such lien.?® 


N.J.—Knickerbocker Trust Co. v. 
Carteret Steel Co., 82° A. 146, 79 N.J. 
Eq. 501; Corlies v. Howland, 26 N.J. 
Eq. 311 [aff 22 A. 56, 46 N.J.Eq. 611]; 
Brinkerhoff v. Vansciven, 4 N.J.Eq. 
251. See Armstrong v. Ross, 20 N.J. 
Eq. 109 (dictum). 

' N.Y.—Maroney v. Boyle, 36 N.E. 
Pillow 41 NGYa4 O28 OO. Alins. Fon S2 le, 
Hallock v. Smith, 3 Barb. 267; Gold- 


inger Realty Co. v. Stehr, 198 N.Y.S. 
301, 120 Misc. 329 [aff 201 N.Y.S. 905, 
207 App.Div. 832]; Troast v. Anjou, 
TT2N-YSa OSs. Garsone ven Green. 1 
Johns.Ch. 308. 


Tenn.—Ross v. Whitson, 6 Yerg. 


50. See Eskridge v. McClure, 2 Yerg. 
84 (dictum). 

Vt.—Manly yv.-Slason, 21 Vt.~271, 
52 Am.D. 60. 


Eng.—Saunders v. Leslie, 2 Ball & 
B. 514; Ex p. Peake, 1 Madd. 346, 56 
Reprint 128. 

Alta.—Denny y. Nozick, 15 Alta.L. 

88 


Ont.—McDonald v. McDonald, 16 
Grant Ch. 678; Foulds v. Powell, 6 
Grant Ch. 375. 

See Christian v. Austin, 36 Tex. 540 
(dictum). 

[a] Acceptance on different terms. 
—A vendor’s lien is not affected by 
acceptance of a note on terms differ- 
ent from those stated in the original 


contract. Pickrel v. Doubet, 239 Il. 
App. 553. 
{b] In Maryland, prior to the stat- 


utory abolition of the implied lien, 
it was held that, in the case of a ju- 
dicial sale, the lien was not waived 
by the taking of a note of the pur- 


chaser. Andrews v. Scotton, 2 Bland 
(Md.) 629. 
{c] Note payable to third person. 


—The fact that the note is executed 
to a third person by direction of the 
vendor does not constitute a waiver 
of the vendor’s lien. Hunter  v. 
Briggs, 63 So. 1004, 184 Ala. 327; Wil- 
kinson v. May, 69 Ala. 33; Joiner v. 
Perkins, 59 Tex. 300; Fennimore v. 
Ingham, (Tex.Civ.App.) 181 S.W. 513 
[mod on other grounds (Commn.App.) 
215 S.W. 956]. 

{dJ] Statutory lien.—Where, by 
statute, the vendor has a lien for his 
purchase money, the text rule applies. 
Smith v. Danforth, 223 N.W. 59, 54 
S.D. 250. 

[e] Where note is merely to ex- 
tend time of overdue payment, the 
vendor’s lien is not thereby waived. 
Veeder v. Bayshore Development Co., 
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How- 


However, a 


143 A. 74, 103 N.J.Eq. 227. 


{f] Vendor’s lack of intention to 
have the lien does not affect the rule. 


McDonald v. McDonald, 16 Grant Ch. 
(Ont.) 678. 
Ark.—Harris v. Hanks, 25 Ark. 


21. 
510. 

Ill.—Boynton v. Champlin, 42 Ill. 
57. See Conover v. Warren, 6 Ill. 498, 
41 Am.D. 196 (dictum). 

Ky.—Cox v. Fenwick, 3 Bibb 183. 
See Thornton v. Knox, 6 B.Mon. 74 
(dictum). 

Biches Prowa v. Porter, 2 Mich.N. 
melas 


N.J.—Knickerbocker Trust Co. v. 
Carteret Steel Co., 82 A. 146, 79 N.J. 
Hq. 501; Acton v. Waddington, 18 A. 
356, 46 N.J.Eq. 16. See Armstrong v. 
Ross, 20 N.J.Eq. 109; Brinkerhoff v. 
Valescl vey 4 N.J.Eq. 251 (both dic- 
um). 


Sep aga DOR Vv. smith, 3° Barb. 

Tenn.—Eskridge v. McClure, 2 
Yerg. 84. 

EKeng.—Saunders v. Leslie, 2 Ball & 
B. 514; Collins v. Collins, 31 Beav. 
346, 54 Reprint 1172. 

See Lagow v. Badollet, 1 Blackf. 


(Ind.) 416, 12 Am.D. 258 (dictum); 
Evans v. Goodlett, 1 Blackf. (Ind.) 
246 (syllabus holding); Eubank v. 
Finnell, 94 S.W. 591, 118 Mo.App. 535. 


Acceptance by vendor of bond of 
railroad vendee as waiver of vendor’s 
implied lien see Railroads § 489. 

22. Harris v. Hanks, 25 Ark. 510; 
Boynton v. Champlin, 42 Ill. 57. See 
Eskridge v. McClure, 2 Yerg. (Tenn.) 
84 (dictum). 

[a] Assignment of interest in de- 
cree against third person with war- 
ranty.— Where the purchaser gives 
the vendor an assignment of his share 
in an unpaid decree against a third 
person, and warrants payment, in or- 
der to secure the purchase price, on 
failure to receive payment under such 
decree, the vendor may rely on his 
implied lien. Harris v. Hanks, 25 
Ark. 510 

23. Baum v. Grigsby, 21 Cal. 172, 
81 Am.D. 153; Fonda v. Jones, 42 
Miss. 792, 2 Am.R. 669; Acton ~v. 
Waddington, 18 A. 356, 46 N.J.Eq. 16; 
eS v. McClure, 2 Yerg. (Tenn.) 


24... Harris v. Hanks, 25 Ark.. 510: 


25. Walton v. Young, 31 So. 448, 
132 Ala. 150; Finnell v. Finnell, 105 
P. 740,.156 Cal. 589, 134 Am.S.R. 143; 
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bank before its presentation,?® or by a certificate of 
deposit given by the vendee, a bank,”® or by a writing 
from the vendee acknowledging ‘he had the pur- 
chase money at hand and would pay it when re- 
quested,®° or, it has been held, by 
exchange,*! particularly’ when accepted by a third 
person as drawee, but not paid,*? although in some 
instances the taking of a bill of exchange will amount 
to waiver of the lien.** 
ment evidencing the debt was not executed at the 
time the deed was delivered, or that its due date 
and rate of interest varied from the requirements 
of the contract, does not constitute a waiver of the 
right to a vendor’s implied lien.*# 


[§ 1168] (b) Distinct and Independent Security*® 
—aa. General Rules. 
a waiver or relinquishment of the vendor’s 
lien may arise from the character of the security 
accepted by the vendor for the purchase money.*°® 
The weight of authority is that, unless there is an 


taking a bill of 


The fact that the instru- 


The rule is well settled that 
implied 


Harris v. Shaffer, 246 S.W. 26, 197 
Ky. 54; Acton v. Waddington, 18 A. 
356, 46 N.J.Eq. 16. 

[a] Municipal bonds.—Where a 
city purchases property and gives its 
bonds therefor, there is no vendor’s 


lien. Sam Smith & Co. v. New Or- 
leans, 27 La.Ann. 286. 
[b] Reason for rule.—(1) Where 


there is no debt, no Jien for the pur- 
chase money arises. Walton ov. 
Young, 31 So. 448, 132 Ala. 150. (2) 
Requirement of debt see supra § 1082. 

[c] Thus the implied lien is waiv- 
ed by implication where the vendor 
accepted the personal note of the pur- 
chaser for a part of the purchase 
money, which he at once discounted 
at a bank, and the note, after renew- 
als, with other indebtedness of the 
maker, was paid by an indorser, none 
of the parties, although having 
knowledge of the facts, having as- 
serted a lien until after bankruptcy 
of the purchaser, when it was claim- 
ed by the indorser. In re Foster, 293 
F. 814. 

[da] Vendor’s testimony that he 
accepted a note in full payment is 
not conclusive proof of his intention 
to waive his lien. Hunter v. Hunter, 
39 S.W.(2da) 359, 327 Mo. 817. 


26. Patterson v. Edwards, 29 Miss. 
67. 

27. Honore’s Ex’r v. Bakewell, 6 
B.Mon. (Ky.) 67, 438 Am.D. 147. 


28. Madden v. Barnes, 45 Wis. 135, 
30 Am.R. 703. 
29. Tate v. Citizens’ Sav. Bank of 


ee 21 S.W.(2d) 222, 223 Mo.App. 
30. Dowling v. McCall, 26 So. 959, 
124 Ala. 633. 
Sl... Grant v..Mills, 2 Ves &Br 307, 
35 Reprint 335. See Thornton v. 
Knox, 6 B. Mon. (Ky.) 74 (dictum). 


32. Loomis v. Davenport, etc. R. 


Co. 17 Bre 301; 3 i MeCrary, 7489: 

33. Donegan’s Adm’rs v. Hentz, 70 
Ala. 437; Boynton v. Champlin, 42 
Ill. 57 (bill of exchange drawn on, 


and accepted by, a third person); 
Durham v. Daugherty, 30 lLa.Ann. 
1255; Abat v. Nolte, 6 Mart.N.S. (La.) 
636. See Conover v. Warren, 6 III, 
498, 41 Am.D. 196 (dictum). 

34. Pickrel v. Doubet, 239 Il1l.App. 
553. 

35. Application of rules to partic- 
bee obligations see infra §§ 1169-— 
1180. 


36. Jensen v. Wilslef, 132 P. 16, 36 
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oxpross agreement that the equitable lien shall be 
rolained, whenever any distinet and independent 
soeurtty is taken for the whole or any part of the 


Nov, 8%, AnnCast014D 12230; Corlles 
Vv. lowland, 86 N.Jdq. 8141 [att 22 A. 
HO, 46 Nw. Ott], Maokreth vo Syme 
mona, 1h Vowdr 389, 88 Reprint 778; 
Denny vy Nostell, 16 Alta. 888 See 
{oO aame effeet Nairn vo Prowse, 6 
Vou, TH8, 8) Reprint 1291, 
S77. AlAeeThompson vw 
5 Sa, 884, 85 Ala, 611, 
Wlioe=Woodsa v, Batley, 8 Mla. 44. 


Ind. Anderson vo Donnell, 66 Ind, 
1650; Boon ve Murphy, 6 Blackt, 372. 

Mintthe=Daughaday Vi Paine, “ 
Minn, 44%; Selby ve Stanley, 4 Minn, 
ah, 

Mittie—Monda vi Jones, 42 Miss, 793, 
2 AmMUR 669, 


Mo.-RBrown ¥, 


Sheppard, 


Rarrett, 75 Mo, 275; 


Wmivon yo Whittlesey, 685 Mo. 264, 
See Carr vo Thompson, 67 Mo. AT2 
(diotum); Adams ve Buehanan, 49 
Ma, 64 (Crecosniving rule), 

Mont.Digen vw. Sohults, 210° PB. 
LO67, 68 Mont, 190, 

Nv Yie=Payne v. Wilson, 74 NVY. 348 
Tare dt than 802), 

Ohio =Anderson vo Grege, 10 Ohto 
Ginet, $l, 6 Ohio Cir. Dea 629. 

TeonteeHines vo Perkind, 2 Heisk, 
SOH, 

VeoxroesArchenhold vo Branch, (Civ, 
App) 198 SAW. 457; Knox vo Gruhi- 
key, (CivwApp.) ‘192 SW. 334. 

See Baum we Grigsby, 31 Cal 172, 
St Amd. 188 Caiotum). 

$8 U.S—Brewn vv. Gilman, 4 
Wheat, 268, 4 Ld, 564 Fatt 10 BcCas, 
No, 5441, 1 Mason 1917; Loomis v. 
Davenport, eta, BR. Co, 17 BE. 801, 3 


MeCrary #89. 

AlacCampbell wo Goldthwaite, 66 
So, 488, 189 Ala 1d; Graviee v. Lamkin, 
24 Se, THG, 120 Ala, 210; Jackson Vv. 
Stanley, 6 So. 198, S$T Ala, 270; Thomp- 
son vy Sheppard, 6 So, $d4, 8h Ala, 6115 
Walker vy Struve, TO Ala, 167; Koster 
Ww Trustees of Atheneum, 3 Ala, 302, 


Gal.—-Avery v. Clark, 25 P, 919, 87 
Cal O19, 22 Am SR. BT; Griffin v. 


Blanehar, LT Cal TO; Mant vy. Water- 
man, 1 Cal 801; Hinkel v. Crowson, 
YdG BP, &TQ, SS CalApp, ST See Royal 


Consol Min, Co, wo Royal Consol, 
Mines Co, 110 BP. 188, 157 Cal. 737, 
WT Am SR, 165: Kinnell vo Finnell, 
103 PL T40, 186 Cal 589, 184 Am. SR. 
148 Choth dictum), 

Mak=—MeKeown vy. Collins, 21 So, 
108, 88 Bla, 276; Woods yw Bailey, $ 
Mla, 41, 

Yaahou—Hawkins wo Thurman, 1 


idaho HY, 

Ni—Blomstrom wo Dux, 61 NOB. 755, 
VTS VQ 485 fae TO DLApp, 627; Baker 
Vv. Updike, $9 NU. O87, 155 Th 843 
Beal w Harrington, 4 Ni, 66a, 116 
WM. WU; Chicago, ete, R. Land Co, 
vw Peek, 112 TH. 408; Nett vw. Collins, 
LOS WA T4s Kirkham vw. Boston, 67 TM. 
S98; Warner wo Seott, 68 Tl 868; 
Boynton vy Champlin, 42 Ta. 57; Me- 
Laurie yw Themas, 39 Tk 291; Cowl 


~~ Varnam, 3? Dh isl; Conover v, 
Warren, 6 DL 488. 41 Am. D. 196; 
Renter vo MeNKinstry, 91 Tk App. 255; 
Franklin vo Bilisdale Land, ete, Co, 
70 TAM BT See Robinson vw Ap- 
pleton, 16 NIE, Tel, 14 TL 276 Crule 


recegnized bat inapplicable). 
Ind—FPelton vw. Smith, $4 Ina. 485; 

Anderson vy. Donnell, 66 Ind. 150; 

Waskell yw Seott, 56 Ina. 564; Boon 

Ww Murphy, 6 Blackf 272. See Lagow 

YW Radotlet, 1 Blackf 416, 12 

2358 (dietum)., 


| 


| 
| 


Am. .D, |v. 
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lowa.—-Porter v. Dubuque, 20 Lowa 

440, 
Ky, 

261; 


MeClure vy. Harris, 12 B.Mon. 
Anderson's Adm'r vy. Wells, 6 B. 
Mon, 640; Ducker v. Gray, 3 J.J. 
Marsh, 168; Irancis v. Hazlerigg’s 
DOx'rs, Hard, 48; Carpenter's Ex’r v. 
Koarmts, 12 Ky.Op. 9. 

Minn.——Daughaday v. Paine, 6 Minn. 
448; Selby v. Stanley, 4 Minn, 66. 

Miss.—Dodge v. Evans, 438 Miss. 
670; BMonda v. Jones, 42 Miss. 792, 
2 Ama. 669; Johnston v. Union Bank, 
Miss, 626, 

Mo.—Jenes vi Rush, 57 S.W. 118, 
166 Mo, 864; Christy v. MeKee, 6 S.W. 
656, 94 Mo. 241, 250 [quot Sullivan v. 
Worguson, 40 Mo. 79]; Brown v. Bar- 
rett, 75 Mo, 275; Spence v. Palmer, 
90 SW. 749, 115 Mo.App. 76; Shelley 
v. Wstes, 88 Mo.App. 310. See Carr v. 


nv 
od 


Thompson, 67 Mo, 472 (dictum). 
Mont.—Digen v. Schultz, 210 P. 


L057, 6b Mont, 190. 
Nev.—Jensen v. Wilslef, 1382 P. 16, 
86 Nev. 87, Ann.Cas.1914D 1220. 


N.H.—Buntin v. French, 16 N.H. 
592. 

N.J.——Dudley v. Diekson, 14 N.J.Eq. 
252; Brinkerhoff v. Vansciven, 4 N. 


Jq. 261. 

N.Y.—Payne v. Wilson, 74 N.Y. 348 
[att 11 Hun 802]; Goldinger Realty 
Co. v. Stehr, 198 N.Y.S. 801, 120 Misc. 
329 [Calf 201 N.Y.S. 905, 207 App.Div. 
882]; Fish v. Howland, 1 Paige 20. 

N.D.—Bray v. Booker, 79 N.W. 293, 
8 ND. $¢7. 

Ohio.——Williams v. Roberts, 5 Ohio 
85; Hart v. Sala, 10 Ohio App. 52; 
Anderson v. Gregg, 10 Ohio Cir.Ct. 
311, 6 Ohio Cir.Dec. 629. See Brown 
vw Carr, 23 Ohio N.P.N.S. 361 (recog- 
nizing rule). 

R.I.—Perry v. Grant, 10 R.I. $384. 

Tenn,—Hines v. Perkins, 2 Heisk. 
$95; Denny v. Steakly, 2 Heisk. 156; 
White v. Dougherty, Mart.&Y. 309, 17 
Am.D, 802; Simmens vy. Edens, 1 
Tenn. Civ, A, 56. 

Tex,—Cresap v. Manor, 68 Tex. 485; 
Faver v. Robinson, 46 Tex. 204; Can- 
non vy. Bonner, 38 Tex. 487; Brown v. 
Christie, 85 Tex. 689; Archenhold v. 
Branch, (Civ.App.) 1938. S.W.. 457; 
Knox v. Gruhikey, (Civ.App.) 192 S. 
W, 384. See Williams v. Murphy, 36 
Tex. 167 (dictum). 


ta] Reasons for rule—(1) The 
rule that “expressum facit cessare 
tacitum” applies. Gilman v. Brown, 


10 F.Cas.No,. 5,441, 1 Mason 191 [aff 
4 Wheat, 255, 4 L. Nd. 564). (2) Tak- 
ing the security shows the intention 
of the vendor not to rely on his im- 
plied equitable lien. Franklin v. 
Hillsdale Land, ete, Co.) 70 TllLApp. 


297; Digen v. Schults, 210° P. 1057, 65 
Mont, 190, (3) The presumption 


arises that it was the Intention of 
the vendor to take the distinct and in- 
dependent security as a substitution 
for the lien. Thompson v. Sheppard, 
& So. 334, $5 Ala. 611. 

tb] Notes waiving exemptions.— 
Notes referred to in a deed as part of 
the consideration, which recite that 
they are given for the unpaid pur- 
ehase price, and which are signed 
only by the purchaser, are not a waiv- 
er of the vendor’s lien as being in- 
dependent security merely because 
they contain a-waiver of the maker's 
personal property exemption. Russell 
Stockton, 74 So. 225, 199 Ala. 48; 
Wudora Min, ete., Co. v. Barclay, 26 


ee ae 
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purchase money, the vendor’s implied len will be 
considered as waived,®* at least presumptively.*? 
However, whether a waiver of such implied hen re- 


So. 118, 122 Ala. 506; Thompson v. 
Sheppard, 5 So. 334, 85 Ala. 611. 

[ec] Prior to statutory abolition of 
the lien (1) the text rule obtained. 
McGonigal v. Plummer, 30 Md. 422; 
Hunton v. Wood, 43 S.E. 186, 101 Va. 
54; Cole v. Scot, 2 Wash. (2 Va.) 141. 
See Hurley v. Hollyday, 35 Md. 469 
(dictum). (2) Statutory abolition of 
implied lien see supra § 1074. 


{d] Receipt of payments of in- 
terest by a vendor on a_purchase- 


money note from an heir of the ven- 
dee would not be the acceptance of 
an independent security from such 
heir, so as to waive the vendor’s lien. 
Cook v. Atkins, 56 So. 224, 173 Ala. 
363. 

{e] Agreement that title be re- 
tained as security does not constitute 
such independent security. Maltby v. 
Conklin, 195 P. 280, 50 Cal.App. 201. 


{f] Agreement by vendors of min- 
ing claims to accept payment thereof 
out of the proceeds of the mines is 
not a waiver of the vendor’s implied 
lien. Brisco vy. Minah Consol. Min. 
Co., 82 -F. 952. 

39. U.S.—Griffin v. Smith, 143 F. 
865, 75 C.C.A. 73 [rev 82 S.W. 684, 5 
Ind.T. 89]; Seymour v. Slide, ete., 
Gold Mines, 42 F. 633 [aff 14 S.Ct. 842, 
153 U.S. 509, 38 L.Ed. 802]. 


Ala.—Thornton vy. Lindsey, 140 So. 
350, 224 Ala. 293; Jacobs v. Good- 
water Graphite Co., 87 So. 363, 205 
Ala. 112; Carroll v. Shapard, 78 Ala. 
358; Donegan’s Adm’rs v. Hentz, 70 
Ala. 437; Walker v. Carroll, 65 Ala. 

Ark.—Lay v. Gaines, 196 S.W. 919, 
130 Ark. 167; Chapman y. Chapman, 
18 S.W. 1087, 55 Ark. 542; Springfield, 
ete, BR. Co. Vv. Stewart, 0 “Sowa 167; 
51 Ark. 285; Mayes v. Hendry, 33 Ark. 
240; Lavender v. Abbott, 30 Ark. 172; 
Harris v. Hanks, 25 Ark. 510. : 


Cal.—Baum v. Grigsby, 21 Cal. 172, 
81 Am.D. 163. 
ie ates v. Marvin, 2 Fla. 

3. 

Ind.—Dibblee v. Mitchell, 15 Ind. 
435, 77 Am.D. 99. 

Iowa.—Akers v. Luse, 9 N.W. 3038, 


56 Iowa 346; Kendrick v. Eggleston, 
ag 786, 56 Iowa 128, 41 Am.R. 


Mo.—Hunt v. Marsh, 80 Mo. 396; 
Durette v. Briggs, 47 Mo. 356; Lawson 
v. Cundiff, 81 Mo.App. 169. See Ad- 
ams v. Buchanan, 49 Mo. 64 (recog- 
nizing rule). 

Nev.—Jensen v. Wilslef, 132 P. 16, 
36 Nev. 37, Ann.Cas.1914D 1220. 


R.I.—Perry v. Grant, 10 R.I. 334. 


Tenn.—Irvine v. Muse, 10 Heisk. 
477; Marshall v. Christmas, 3 
Humphr. 616, 39 Am.D. 199. 


Tex.—Flanagan v. Cushman, 
Tex. 241. 


{a] Prior to statutory abolition of 
implied lien (1) the text rule ob- 
tained. Mims v. Macon, ete, R. Co., 
3 Ga. 333; McGonigal v. Plummer, 30 
Md. 422. (2) Statutory abolition of 
implied lien see supra § 1074. ~ 


[b] Purpose for which security 
was required, other than for a pur- 
pose showing an intention to waive 
the implied lien, is immaterial. Dib- 
ee Mitchell, 15 Ind. 435, 77 Am. 


48 


{c] Time of taking security is im- 
material. Dibblee v. Mitchell, 15 Ind. 


435, 77 Am.D. 99. 


“or later oases, developments and changes in the law see Annotations, same title and section number. 


§§ 1168-1169] 


sults from the taking of distinet and independent 
security is a matter of intention,*® and the taking 
of distinct and independent security does not nec- 
The vendee’s agreement 
that, on default in payment, he would pay the in- 
terest and deliver the deed to the holder of the 
purchase-money note is a mere option to discharge 
his debt by reconveyance and does not constitute 
additional security so as to waive the lien.*? 
vendor’s lien arising by reason of express reserva- 
tion** is not waived by the taking of such distinct 
Where the vendor re- 
tains legal title to the land, his hen by reason of 
such retained title*® is not waived by the taking 
of distinct and independent security for the purchase 
price,*® unless the facts show an intention to waive 
So, where the vendor retains the legal 


essarily waive the lien.*! 


and independent security.*4 


such lien.*7 


40. Ala.—Thornton vy. Lindsey, 140 
So. 350, 224 Ala. 293. 

Ark.—Mayes v. Hendry, 
240. 

Ky.—Henley v. Stemmons, 4 B.Mon. 
doar 

N.Y.—Goldinger Realty Co. Vv. 
Stehr, 198 N.Y.S. 301, 120 Misc. 329 
Laff 201 N.Y.S. 905, 207 App.Div. 832]. 


Tex.—Ellis v. Singletary, 45 Tex. 
ie 


33 Ark. 


[a] Vendor’s intention to rely on 
the independent security rebuts the 
presumption of waiver. Campbell v. 
Goldthwaite, 66 So. 483, 189 Ala. 1. 


41. Hanrick v. Walker, 50 Ala. 34. 
42. Cook v. Atkins, 56 So. 224, 173 
Ala. 363. 


'43. See supra §§ 1076-1079. 


44. Beard v. Payne, 115 N.E. 782, 
785, 64 Ind.App. 324 [cit Cyc]; Carr 
Ne Thompson, 67 Mo. 472; Simmons 
v. Edens, 1 Tenn.Civ.App. 56; Williams 
Vv. Murphy, 36° Tex. 167; Shaw v. Ball, 
(Tex.Commn.App.) 23 S.W.(2d) 291 
[aff (Civ.App.) 9 S.W.(2d) 419]; 
Archenhold v. Branch, (Tex.Civ.App.) 
193 S.W. 457; Honaker v. Jones, (Civ. 
App.) 115 S.W. 649 {aff and reformed 
on other grounds 122 S.W. 529, 126 S. 
Ww. 4, 103 Tex. 239]; Reddell v. J. B. 
Watkins Land-Mortg. Co., (Tex.Civ. 
App.) 37 S.W. 608. 


[a] Presumption of waiver is re- 
butted in such case. Thornton v. 
Lindsey, 140 So. 350, 224 Ala. 293. 


45. See supra § 1080. 
46. Ala.—Chapman vy. Chunn, 5 
Ala. 397. 


Ind._—Lagow v. Badollet, 1 Blackf. 
416, 12 Am.D. 258. 


Ky.—Bradley v. Curtis, 79 Ky. 327; 
Henley v. Stemmons, 4 B.Mon. 131. 


Md.—Hurley v. Hollyday, 35 Md. 
469. 

Miss.—Clower v. Rawlings, 17 Miss. 
TC A OND LOS. 

Mo.—Strickland v. Summerville, 55 
Mo. 164; Johnson v. Scott, 34 Mo. 
129. 

Okl.—Stuart v. Westerheide, 289 P. 
721, 144 Okl. 150. 

Tenn.—Fogg v. Rogers, 
290. 

Va.—Knisely v. Williams, 3 Gratt. 
(44 Va.) 258, 46 Am.D. 193. 


W.Va.—Mansfield v. Dameron, 26 
527, 42 W.Va. 794, 57 Am.S.R. 
884; Dunlap’s Ex’rs v. Shanklin, 10 
W.Va. 662. 
47. Bradley v. Curtis, 79 Ky. 327: 
48. Kent v. Williams, 46 P. 462, 
114 Cal. 537. 


2 Coldw. 
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49. Mitchell v. McGaffey, 6 Grant 
Ch. (Ont.) 361; Colborne v. Thomas, 
4 Grant Ch. (Ont.) 102. But see Boul- 
ton v. Gillespie, 8 Grant Ch. (Ont.) 
223 (taking notes with indorsers, 
coupled with evidence showing that 
the vendor did not intend to take a 
lien, waives the lien). 

50. State Bank of Iowa Falls v. 
Brown, 119 N.W. 81, 142 Iowa 190, 134 
ar sare 412. 


U.S.—De Cendoys v. Hood, 17 
wali. 1, 21 L.Ed. 58 


Ala.—Kinney vy. nae Ga 10 So. 
143, 94 Ala. 536; Woodall v. Kelly, 5 
So. 164, 85 Ala. 368, 7 Am.S.R. 57. 


Bulan tediord vy. Marvin, 2 Fla. 
eee ae tere v. McAffee, 41 Ga. 

Iowa.—Akers v. Luse, 9 N.W. 308, 
56 Iowa 346. 


Miss.—Fonda y. Jones, 42 Miss. 792, 
2 Am.R. 669. 


Tenn.—Irvine y. Muse, 10 Heisk. 
477; Marshall v. Christmas, 3 
Humphr. 616, 39 Am.D. 199; Campbell 
v. Baldwin, 2 Humphr. 248. 


Tex.—Ellis v. Singletary, 45 Tex. 
{6 

52. U.S.--Brown v. Gilman, 4 
Wheat. 255, 4 L.Ed. 564 [aff 10 F.Cas. 
No. 5,441, 1 Mason 191]; Rice v. Rice, 
36 F. 858. 

Ala.—Jacobs v. Goodwater Graphite 
Co., 87 So. 3638, 205 Ala. 112. 


Itl.—Trustees of Schools v. Wright, 
11 Ill. 603. See Conover v. Warren, 
6 Ill. 498, 41 Am.D. 196 (dictum). 


Ind.—Masters v. Templeton, 92 Ind. 
447>— Hox v., Fraser, 92'° Ind. 265> 
Yaryan y. Shriner, 26 Ind. 364; Dib- 
blee v. Mitchell, 15 Ind. 435, 77 Am. 
D. 99; Way v. Patty, 1 Ind. 102, Smith 
44; Boon vy. Murphy, 6 Blackf. 272. 

Mich.—In re Palmer, 1 Dougl. 422. 


Miss.—Fonda v. Jones, 42 Miss. 792, 
2 Am.R. 669; Johnson v. Sugg, 21 
Miss. 346. 

N.Y.—Fish v. Howland, 1 Paige Ch. 
20. 

N.D.—cC. A. Finch Lumber Co. v. 
Weishaar, 215 N.W. 155, 55 N.D. 695; 
Bray v. Booker, 79 N.W. 293, 8 N.D. 
347. 

Ohio.—Follett v. Reese, 20 Ohio 546, 
55 Am.D. 472; Mayham v. Coombs, 14 
Ohio 428; Williams v. Roberts, 5 Ohio 
35; Hart v. Sala, 29 Ohio C.A. 365, 367 
[quot Cyc]. 

Tex.—Wilcox v. Austin First Nat. 
Bank, 55 S.W. 517, 93 Tex. 322 [aff 
(Civ.App.) 52 S.W. 560]; Faver v. 
Robinsen, 46 Tex. 204; Parker County 
v. Sewell, 24 Tex. 238. 
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title, his acceptance of a deed in escrow on other 
land is not a waiver of the vendor’s lien.*® 


[§ 1169] bb. Purchaser’s Note or Obligation with 

‘ Surety or Other Security. While there is contrary 
authority,*® and it has been stated that there is a 
decided conflict on the question of waiver of the ven- 
dor’s implied lien by acceptance of a surety on the 
vendee’s notes,°° the vendor’s implied lien is pre- 
sumptively®! waived where the vendor takes as se- 
curity for the purchase money the purchaser’s note 
with surety or other security,°? unless there is an 
express agreement that the lien be retained.°® 
question is said to be one of intention,®* and the 
mere fact that the vendee executed a note with se- 
curity for the payment of the purchase money is 
not of itself sufficient to displace the vendor’s im- 


The 


“It is contended, from these facts, 
that the lien was extinguished, and 
that the vendor must rely alone upon 
the personal security taken for the 
balance of the purchase money. And, 
apart from all authority upon the 
subject, we think that such is the 
good sense as well as the common 
justice of the transaction.” Schwarz 
v. Stein, 29 Md. 112, 119. 


[a] Reason for rule.—-The seller 
is consigered as relying on the secu- 
rity taken, and not on the land, for the 
payment of the consideration. Trus- 
tees of Schools v. Wright, 11 Ill. 603. 


[b] Corporate notes.—Where prom- 
issory notes of a corporation ven- 
dee, indorsed by officers as required 
by an agreement for the sale of real- 
ty, are delivered to the vendor by 
the vendee, the vendor’s lien is lost. 
Blackstone Hall Co. v. Rhode Island 
Hospital Trust Co., 97 A. 484, 39 R. 


Ereé9 
[c] Notes in escrow. — Where 
notes, for the price of realty, were 


delivered in escrow for delivery to 
the vendor upon her making clear 
title, previous to her being entitled to 
delivery she did not waive her ven- 
dor’s lien for a portion of the purchase 
money yet due. Blackstone Hall Co. 
v. Rhode Island Hospital Trust Co., 
97 A. 484, 39 RI. 69. 


{d] Prior to statutory abolition of 
implied lien (1) the text rule was af- 
firmed. McGonigal v. Plummer, 30 
Md. 422; Schwarz v. Stein, 29 Md. 112; 
Hummer v. Schott, 21 Md. 307. (2) 
Statutory abolition of implied hien see 
supra § 1074. 


fe] Unexecuted agreement. 
Where a statute provides that, if the 
vendor has agreed to give, but has not 
given, security for the purchase price, 
such price is unsecured, a vendor’s un- 
executed agreement to accept a trust 
deed to secure a note for the purchase 
price does not destroy the implied 
lien. Hinkel v. Crowson, 256 P. 479, 
83 Cal.App. 87. 


{f] Where vendor declines the se- 
curity of his lien and demands per- 
sonal security for a note, his implied 
lien is waived. Peterson v. Carson, 
(Tenn.Ch.A.) 48 S.W. 383. 


53. Yaryan v. Shriner, 26 Ind. 364; 
Boon v. Murphy, 6 Blackf. (Ind.) 272; 
Fonda v. Jones, 42 Miss. 792, 2 Am. 
R. 669. 

[a] Prior to statutory abolition of 
implied lien (1) the text rule was 
held. Schwarz v. Stein, 29 Md. 112. 
(2) Statutory abolition of. implied 
lien see supra § 1074. 


54. Woodall v. Kelly, 5 
35 Ala. 368, °7 Am.S.R.. 675 
Pace & Allison, 35 Ark. 100. 


So. 164, 
Stroud v, 


1268 [66 C.J.] 


plied lien,®® but is a circumstance to be used to 
determine the intention of the parties at the time 
the note was given.°® So, also, except in one juris- 
diction,®* the vendor’s implied lien is presump- 
tively®’ waived where he takes as security for the 
purchase money the purchaser’s bond with security.°® 
However, the taking of a replevy bond does not 
discharge the lien.°° Where the vendor expressly 
retains his lien, the fact that the note is taken with 
a third person as surety does not constitute a waiver 
of the lien,®! although it has been said that the ques- 
tion is one of intention,®? and that the reserved 
lien thereby is waived.** So, where the lien is ex- 
pressly reserved, the taking of a bond with security 
from the vendee does not waive the hen.®* In the 
case of retention of the legal title by the vendor, 
the taking of such note of the vendee with security 
does not waive the lien,®® in the absence of an ex- 
press agreement to such effect,®® although in some 
jurisdictions the question is one of intent to be de- 
rived from the acts and conduct of the parties,®? 
and it has been held that the taking of such security 
waives the lien.®® 


Notes assigned with guaranty. Where the vendor 
of land transfers the notes given for the price, and 
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guarantees their payment, the assignee does not 
acquire a lien on the land for which the notes were 
given, as the guaranty constitutes a waiver of the 
lien.®® 

[§ 1170] cc. Note or Other Obligation of Third 
Person—(aa) In General. Where the vendor takes 
the notes,7° bond,’! or other obligation’? of third 
persons for the purchase money, he thereby waives 
his vendor’s implied lien, unless there is an express 
agreement that the taking of.such note will not be 
deemed a waiver of the lien.7* However, the mere 
fact that the agreement of the parties calls for the 
vendor to take a mortgage of a third person does 
not constitute a waiver of the lien, where such mort- 
gage was not taken.*4 Where the vendee contracts 
to pay a certain sum in cash and to give a third per- 
son as security for the payment of interest, and such 
third person writes the vendee that he will advance 
such cash payment, this writing does not constitute 
a security enforceable by the vendor.7® So, also, 
if the vendor accepts a due bill of a third person 
from the vendee as a discharge of the vendor’s re- 
served lien, such lien is thereby discharged.*® 


[§ 1171] (bb) Indorsement by Purchaser. Where 
the vendor takes the note of a third person indorsed 


55. Lavender y. Abbott, 30 Ark. {55 N.D. 695. Where the note of a third person is 
172. 66. C. A. Finch Lumber Co. v.| taken in part payment, this will not 
56. Lavender v. Abbott, supra. Weishaar, supra. dis gietee Tee lien for the portion of 
57. Shennan v. Parsill, 18 Grant 67. Iowa Falls State Bank  v. paid alison hor Gonith (sce aee (N 
Ch. (Ont.) 8 Brown, 119 N.W. 81, 142 Iowa 190, 134 Y.) 267; Denny v. Steakly, 2 Heisk. 
58. Anderson’s Adm’r v. Wells, 6 Te ie Warren v. Branch, 15) (-Tenn.)’156. (2) However, there is 
B.Mon. (Ky.) 540; Bentley v. Jordan, -Va. 21, no lien for the residue (Hallock v., 


3 Lea (Tenn.) 353; Brevard v. Sum- 
mar, 2 Heisk. (Tenn.) 97. 

[a] Prior to statutory abolition of 
implied lien (1) the text rule was 
held. Carrico v. Farmers’, etc., Nat. 
Bank, 33 Md. 235. (2) Statutory 
ape on of implied lien see supra § 

74. 


59. Strider v. King, 23 F.Cas.No. 
ie oto) Cranch CCa oi seun rancis wye 
Hazlerigg’s Px’rs, Hard. (Ky.) 48; 


Knickerbocker Trust Co. v. Carteret 
Steel Col, 82):A) 146, 79° Ni J.Bq. 501; 
Fish v. Howland, 1 Paige Ch. (N.Y.) 
20. See Rennick v. Hendricks, 4 Bibb 
(Ky.) 303 (dictum). 

[a] That security was given 
voluntarily by the purchaser and nit 
in pursuance of agreement will not 
affect the lien. Vandoren v. Todd, 3 
N.J.Eq. 397. 

{b] Prior to statutory abolition of 
implied lien (1) the text rule was 
held. Sharp v. Kerns, 2 Gratt. (43 
Va.) 348; Wilson v. Graham’s Ex’r & 
Devisees, 5 Munf. (19 Va.) 297. (2) 
Statutory abolition of implied lien see 
supra § 1074. 

60. Clark v. Hunt, 3 J.J.Marsh. 
(Ky.) 553. 

61. Taylor v. McMillion’s Adm’r, 3 
Ky.L. 465, 11 Ky.Op. 352. 


62. Spears v. Taylor, 42 So. 1016, 
149 Ala. 180, 13 Ann.Cas. 867 and note. 


63. Hammett v. Stricklin, 13 So. 
573, 99 Ala. 616. 

64. Coles v. Withers, 33 Gratt. (74 
Va.) 186. 

65. Tiernan v. Beam, 2 Ohio 383, 
15 Am.D. 557; Stephenson v. Rice, 12 
W.Va. 575. See Rennick v. Hendricks, 
4 Bibb (Ky.) 303 (dictum). 


[a] Reason for rule.—The security 
is for the debt, and the note is mere- 
ly evidence of the debt. C. A. Finch 
Lumber Co. v. Weishaar, 215 N.W. 155, 


68. Burke v. Gray, 7 Miss. 527. 

69. Woods v. Bailey, 3 Fla. 41. 

70. U.S.—Griffiin v. Smith, 148 F. 
865,°75 C.C.A. 73 [rev 82 S.W. 684, 5 
TH aVo AR tS UIIE 


Ala.—Faulkner v. Fowler, 
257, 201 Ala. 685. 

Colo.—Hazard v. Fostoria Gold 
eed Co., 146 P. 1072, 27 Colo.App. 


19" So: 


. Jll.—Kirkham v. Boston, 67 Ill. 599; 
Czelusnik v. Wantroba, 186 I1l.App. 
201, 205 [quot Cyc]. 

Ind.—Lord v. Wilcox, 99 Ind. 491; 
Haskell v. Scott, 56 Ind. 564. 

Ind.T.—Shrimsher y. Newton, 64 S. 
W. 534, 3 Ind.T. 555. 

Mich.—Sears v. Smith, 2 Mich. 243. 

Mo.—Spence v. Palmer, 90 S.W. 749, 
115 Mo.App. 76; Routte v. Murray, 48 
Mo.App. 15; Stevens vy. Rainwater, 
4 Mo.App. 292. 


N.Y.—Vail v. Foster, 4 N.Y. 312; 
Hazeltine v. Moore, 21 Hun _ 355; 
Goldinger Realty Co. v. Stehr, 198 


N.Y.S. 301, 120 Mise. 329 [aff 201 N.Y. 
S. 905, 207 App.Div. 832]. 

Eng.—Chapman v. Tanner, 1 Vern. 
Ch. 268, 28 Reprint 461. 

[a] Advancement. — Where the 
vendor intends the transaction to be 
partly an advancement to nephews 
and nieces, and an agreement exists 
for the payment of money as part of 
the consideration, which payment is 
evidenced by a joint note of one adult 
grantee and the father of other gran- 
tees, the vendor’s implied lien is not 
thereby waived. Acree v. Stone, 37 
So. 934, 142 Ala. 156. 

[bj] Note taken as payment. — A 
vendor’s lien is waived by taking the 
note of a third person, not as security, 
but by way of payment. Jobe v. 
Chedister, 5 Lea (Tenn.) 346. 


[ec] Note in part payment. — (1) 


Smith, supra), (3) since the vendor 
would not have taken the security 
on the land for a part of the purchase 
money if he had intended that the 
same property should continue bound 


for the whole (Hallock y. Smith. 
supra). 
[ad] Prior to statutory abolition of 


implied lien (1) the text ruse was 
held. Roe & McDowell v. Doe ex dem. 
Irwin, 32 Ga... 39, (2) Statutory. 
re of implied lien see supra § 

74. 

{e] Presumption.—Waiver is pre- 
sumed, where the vendor accepts the 
note of a third person. Fouch v. Wil- 
son, 60 Ind. 64, 28 Am.R. 651; Bennett 
Vv. Murphy, 108 N.Y. Ss (231, 123 App. 
Div. 102, 20 N.Y.Ann.Cas. 114 [aff 88 
IN. diay 195 NeYs bbs: 


[f] Taking nonnegotiable due bill 
from a third person is not a promis- 
sory note so as to operate as a waiver. 
Burgess v. Fairbanks, 23 P. 292, 83 
Cal. 215, 17 Am.S.R. 230. 

71. Eskridge v. McClure, 2 Yerg. 
(Tenn.) 84; Frazier vy. Hendren, 80 
Va. 265. 

72. See Troast v. Anjou, 172 N.Y. 
S. 383 (dictum). 

[a] Prior to statutory abolition of 
implied lien (1) the text rule was 
held. McGonigal v. Plummer, 30 Md. 
422. (2) Statutory abolition of im- 
plied lien see supra § 1074. 

[b] Promise to convey other land 
as part of the price is not independent 
security so as to waive the vendor’s 
implied lien. Beal v. Harrington, 4 
N.E. 664, 116 Ill. 1138. 

73. Lord v. Wilcox, 99 Ind. 491. 


74 See Troast v. Anjou, 172 N.Y.S. 
383 (dictum). 

75. Helliwell v. Dickson, 9 Grant 
Ch. (Ont.) 414. 

76. Patton v. Commonwealth, 195 
S.W. 455, 176 Ky. 180. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1171-1173] 


by the purchaser, in payment of the purchase price, 
the vendor’s implied lien is waived,’’ at least pre- 
sumptively,’® in the absence of proof of an intention 
However, if the vendor ex- 
pressly reserves his lien, the taking of the note of 
a third person indorsed by the vendee does not waive 
his lien,*° and this is also true where the vendor 


to retain such lien.79 


has retained the legal title.81 


[§ 1172] dd. Note or Other Obligation of Subpur- 
A vendor of land who receives the notes of 
a subpurchaser from the purchaser as collateral se- 
curity for the notes given him by the purchaser does 
not waive his implied®? or reserved®?® lien. 


chaser. 


VENDOR AND PURCHASER 


[§ 1173] ee. Mortgage or Deed of Trust®+—(aa) 


77. Wilson v. Sawyer, 74 Ill. 473; 
Conover v. Warren, 6 Ill. 498, 41 Am. 
D. 196; Marshall v. Christmas, 3 
Humphr. (Tenn.) 616, 39 Am.D. 199; 
Dyson vy. Dysart, (Tex.Civ.App.) 250 
S.W. 716 [overr Knight v. McReyn- 
olds, 37 Tex. 204, and Christian v. 
Austin, 36 Tex. 540]. 

[a] Indorsement without recourse 
(1) has been held to waive the lien 
(Micaud v. Johnson, Mann.Unrep.Cas. 
(La.) 327), (2) although the contrary 
also has been held (Luse v. Beard, 
(Tex.Civ.App.) 252 S.W. 243). 

{b] Recital in deed that an indors- 
ed note was taken in payment waives 
the lien. Dutton v. Bratt, (Ark.) 11 
S.W. 821. 

78. Kyle v. Bellenger, 79 Ala. 516; 
Walker v. Struve, 70 Ala. 167; Laven- 
der v. Abbott, 30 Ark. 172; Kendrick 
v. Eggleston, 8 N.W. 786, 56 Iowa 
128, 41 Am.R. 90; Cresap v. Manor, 
63 Tex. 485. 

79. Dyson v. 
App.) 250 S.W. 716. 

{a] Third person interested in 
sale.—Where the vendor accepted a 
note of the purchaser’s brother, who 
was interested in the transaction, pay- 
able to the purchaser and indorsed by 
her, which the vendor accepted, not 
as security for payment of the pur- 
chaser price, but for purchaser’s ben- 
efit, there was no waiver of the ven- 
dor’s lien. Goldinger Realty Co. v. 
Stehr, 198 N.Y.S. 301, 120 Misc. 329 
[aff 201 N.Y.S. 905, 207 App.Div. 832]. 


80. Kyle v. Bellenger, 79 Ala. 516; 
Beyland v. Sewell, 4 Bush (Ky.) 637. 


[a] Indorsement without recourse. 
—Where the vendor has reserved a 
vendor’s lien, if the vendee assigns 
the note of a third person to the ven- 
dor without recourse, the reserved lien 
is waived. Hazelrigg v. Boarman, 2 
S.W. 769, 8 Ky.L. 607. 


81. Sehorn v. McWhirter, 6 Baxt. 
Cmenn) tole. 


82. Hood v. Hammond, 30 So. 540, 
128 Ala. 569, 86 Am.S.R. 159. 


[a] Reason for rule.—Such trans- 
fer tends to show that the vendee in- 
tended thereby to place the note of his 
purchaser where it properly belonged, 
in the hands of his vendor who held 
a prior lien on the land, and to al- 
low his vendee to pay the note to the 
original vendor and so discharge the 
lien. Hood vy. Hammond, 30 So. 540, 
128 Ala. 569, 86 Am.&.R. 159. 


83. Kausler v. Ford, 47 Miss. 289. 


84. Worthless, forged, void, or de- 
fective mortgage see infra § 1177. 

85. In re Bryan, 4 F.Cas.No. 2,062 
(prior to statutory abolition of im- 
plied lien in Georgia); Anketel v. 
Converse, 17 Ohio St. 11, 91 Am.D. 115; 
Boos v. Ewing, 17 Ohio 500, 49 Am.D. 
478; Ohio Sav. Ass’n v. Bell, 158 N.E. 
548, 25 Ohio App. 84; Golner v. Bede, 
11 Ohio App. 137, 31 Ohio C.A. 56; 


Dysart, (Tex.Civ. 


Hart v. Sala, 10 Ohio App. 52. 


[a] Exchange of land.—Where, as 
part of the consideration, one of the 
parties covenants to pay off mortgage 
liens on the land he transferred, and 
secured such covenant by a mortgage 
on the land he received, the taking of 
such mortgage was not substituted 
security so as to constitute a waiver 
of the vendor’s lien. Elliott v. Plat- 
tor, 1 N.E. 222, 43 Ohio St. 198. 


[b] Criticism of rule.—In a well 
considered dissenting opinion Justice 
Hitchcock pointed out that it was ad- 
mitted that if a vendor took independ- 
ent security, if he took real security 
on a different estate, if he took as 
security a part of the estate sold, the 
vendor’s implied lien would be extin- 
guished; but that majority opinion 
held in effect that if he took a mort- 
gage on the entire estate sold, his 
vendor’s lien continued because he 
showed an intention to rely on the es- 
tate for the money. Such intention, 
according to the justice, showed his 
intention not to rely on his secret ven- 
dor’s lien, by taking the express mort- 
gage lien. Boos v. Ewing, 17 Ohio 500, 
49 Am.D. 478. 

86. Glaze v. Watson, 55 Tex. 563; 
De Bruhl v. Maas, 54 Tex. 464; Black 
v. Rockmore, 50 Tex. 88; Irvin v. Gar- 
ner, 50 Tex. 48; McCreary v. Reli- 
ance Lumber Co., 41 S.W. 485, 16 Tex. 
Civ.App. 45. But see Shelby v. Per- 
rin, 18 Tex. 515 (a vendor’s, implied 
lien cannot exist where the vendee 
has given the vendor a mortgage for 
the price on the land, if such mort- 
gage is valid and binding). 

87. Wasson v. Davis, 34 Tex. 159. 


88. Ala.—Fields v. Drennen, 22 So. 
114, 115 Ala. 558. See Campbell v. 
Goldthwaite, 66 So. 483, 189 Ala. 1 
(dictum). 

Ark.—Johnson vy. Godden, 33 Ark. 
600; Neal v. Speigle, 33 Ark. 63. 


Cal.—Avery v. Clark, 25 P. 919, 87 
CalsnGlopme2erAm: Sak. e202 AVWVICLIS. ove 
Harter, 56 Cal. 342; Hunt v. W-ter- 
man, 12 Cal. 301; Machado v. Bank 
of Italy, 228 P. 369, 67 Cal.App. 769; 
Maltby v. Conklin, 195 P. 280, 50 Cal. 
App. 201. 

Ill.—Blomstrom v. Dux, 51 N.E. 755, 
175 Ill. 435 [aff 70 Ill.App. 62]; Baker 
v. Updike, 39 N.E. 587, 155 Ill. 54. 


Ind.—Robbins vy. Masteller, 46 N.E. 
330, 147 Ind. 122; McClellan v. Coffin, 


93 Ind. 456; Masters v. Templeton, 
92 Ind. 447; Fox v. Fraser, 92 Ind. 
265; Richards v. McPherson, 74 Ind. 


158; Fouch vy. Wilson, 60 Ind. 64, 28 
Am.R. 651; Mattix v. Weand, 19 Ind. 
151; Harris v. Harlan, 14 Ind. 439; 


Cassidy v. Ward, 123 N.B. 724, 70 Ind 
App. 550. 

Iowa.—Hscher v. Simmons, 6 N.W. 
274, 54 Iowa 269; Stuart v. Harrison, 
3 N.W. 546, 52 Iowa 511. 

Ky.—McClure v. Harris, 12 B.Mon. 
261; Young v. Wood & Albot, 11 B. 


On Land to Which Contract Relates. 
is some authority that the taking of a mortgage on 
the same land does not constitute a waiver of the 
vendor’s implied lien,*® that the question is one of 
intention, to be determined from the circumstances 
of each case,*° and that the taking of the mortgage 
to secure the purchase money does not divest the 
hen, but must be regarded as evidence of an inten- 
tion to rely on it, and to render it notorious by 
record,®* according to the weight of authority, a 
vendor who takes a mortgage or deed of trust on 
the land sold to secure the purchase money waives 
his implied lien,** in the absence of an express agree- 


[66 C.J.] 1269 


While there 


Mon. 123. 


La.—Osborn’s Succession, 4 So. 580, 
40 La.Ann. 615. 


Minn.—Selby v. Stanley, 4 Minn. 


695 


Mo.—Barnhart v. Little, 185 S.W. 
174; Winner v. Lippincott Inv. Co., 28 
S.-W. 998, 125 Mo. 528; Rogers v. 
Tucker, 7 S.W. 414, 94 Mo. 350; Or- 
rick v. Durham, 79 Mo. 174; Sharp v. 
Collins, 74 Mo. 266; Furnish v. Pryer, 
(App.) 282 S.W. 546; Nixon v. Knol- 
lenberg, 92 Mo.App. 20; Partridge v. 
Logan, 3 Mo.App. 509. But see Lin- 
ville v. Savage, 58 Mo. 248 (a vendor 
receiving a mortgage to secure the 
purchase money does not lose his lien 
by the merger with the mortgage). 


yeh onaley, v. Dickson, 14 N.J.Hq. 


N.Y.—Yeomans v. Bell, 29 N.Y.S. 
502, 79 Hun 215 [rev on other grounds 
45 N.E. 552, 151 N.Y. 230]; Gaylord v. 
Knapp, 15 Hun 87. 


Or.—Pease v. Kelly, 3 Or. 417. 


Tenn.—Morris v. Clark, (Ch.A.) 62 
S.W. 673. 


Alta.—High River Meat -Market y. 
Routledge, 1 Alta.L. 405. 


Ont.—Burgess vy. Howell, 
Chi3its 


[a] Reasons for rule.—(1) An ex- 
press lien waives an implied lien. 
McClellan v. Coffin, 93 Ind. 456. (2) 
“Although the implied and express 
liens are both intended to effect the 
same purpose, and both on the same 
property, yet they are, in their nature, 
so different, that they cannot both ex- 
ist as to the same object, at the same 
time, and for the same purpose, be- 
cause they are inconsistent. One is 
a mere equity, based upon the idea 
that the vendee holds the legal estate 
in trust for the payment of the ven- 
dor. The other puts the legal title 
in the vendor, and makes him the 
trustee—-destroys, or at least merges, 
the implied lien by creating the ex- 
press lien, and throwing the trust on 
the vendor, the mortgagee.” Harris 
v. Harlan, 14 Ind. 439, 440. (3) The 
maxim, Expressum facit cessare tac- 


8 Grant 


itum, applies. Orrick v. Durham, 79 
Mo. 174. 
[b] Subsequent purchaser with 


notice.—The fact that the vendor ac- 
cepted a mortgage as security did not 
waive the lien so far as subsequent 
purchasers with notice are concerned. 
peas v. Davis, 20 S.W. 686, 112 Mo. 
O95 

[ec] As waiver of right to enforce 
lien.— (1) A mortgage for a,part of 
the price does not waive the vendor’s 
lien (Bradbury v. Donnell, 119 S.W. 
21, 136 Mo.App. 676), (2) but merely 
merges it in the mortgage as the 
higher security (Bradbury v. Donnell, 
supra), (3) and only waives the right 
to enforce the lien as such (Bradbury 
v. Donnell, supra). 


1270 [66 C.J.] 


ment that it shall be retained.*® This rule of waiv- 
er does not apply where the mortgage retains a 
different len for different purchase money under 
different circumstances and attaching at a different 
time,®® nor where, subsequent to a mortgage by 
the vendee, the vendor obtains a mortgage from his 
vendee in acknowledgment of his prior vendor’s 
implied lien,®! nor as to a mortgage by a sukpur- 
chaser taken by agreement of all the parties.°* So, 
an agreement to receive a mortgage is not a waiver 
of the vendor’s hen until the mortgage is executed 
and delivered;9* and where the purchaser agrees 
to give a certain mortgage as security, but puts on 
record a mortgage whose terms differ from those 
agreed on, the vendor, not accepting such mortgage, 
is not deprived of his implied hen.®* <A request by 
the vendor for a mortgage as security, with refusal 
by the purchaser, does not constitute a waiver of the 
lien.2® Where the vendor takes a mortgage on the 
land sold for a portion of the unpaid purchase money, 
there is an implied waiver of the hen for the bal- 
ance of such money,°®® unless there is an express 
agreement that the lien be kept alive.°* However, 
where the vendor takes a mortgage on part of the 
land for a part of the purchase price, the mortgage 
indicating an intention to preserve the len as to 
the unencumbered portion, the len is not waived.°® 


[§ 1174] (bb) On Land Other than That to Which 
Contract Relates. It is well settled that a vendor 
who takes a mortgage or deed of trust on land other 


{dj In Virginia (1) prior to the 
abolition of the vendor’s implied lien, 
the text rule applied (Hunton v. 


&M.Ch. 462. 


VENDOR AND PURCHASER 


Miss.—Phillips vy. Saunderson, Sm. 


[§§ 1173-1176 


than that conveyed,®® or on the land conveyed and 
other land,! thereby waives his implied lien, and, 
in some jurisdictions, the waiver is presumed.” 
However, the vendor’s reserved lien is not waived 
by reason of the vendor taking a mortgage or deed 
of trust on other land.*? So the vendor’s lien by 
reason of retained titlet is not waived by the fact 
that he has taken a mortgage or deed of trust on 
other land.® 


[§ 1175] ff. Chattel Securities. If the vendor 
accepts security on chattels, such acceptance waives 
the vendor’s implied lien.’ Thus, where the vendor 
accepts shares of stock in a corporation as security 
for the unpaid balance of purchase price, he thereby 
waives his vendor’s implied hen.* So the vendor’s 
acceptance of a certificate of deposit constitutes a 
waiver of his vendor’s implied lien.® While the tak- 
ing of a deed of trust and a chattel mortgage, fol- 
lowed by foreclosure of both, constitutes a waiver 
of the lien,! it has been held that a vendor’s implied 
lien is not waived by taking a mortgage on personal 
property of the purchaser to secure the purchase 
price.11 Where an assignment of an insurance pol- 
icy is not taken as additional security, the lien is 
not waived.?? 

[§ 1176] gg. Worthless, Forged, Invalid, or De- 
fective Securities—(aa) In General. A vendor who 
takes security for the purchase money waives his 
implied lien, although the security should prove to 


Mo.—Anderson v. Griffith, 66 Mo. 
44. See Jones v. Rush, 57 S.W. 118, 


Wood, 43 S.E. 186, 101 Va. 54; Tayloe 
v. Adams, Gilm. (21 Va.) 329; Little 
& Telford v. Brown, 2 Leigh (29 Va.) 
353), (2) in view of the maxim, Ex- 
pressum facit cessare tacitum (Lit- 
tle & Telford v. Brown, supra). 


{e] Mortgage from life tenant.— 
Where a grant is of a life estate to 
one, and of a fee ‘to another, the gran- 
tor by taking a mortgage from the 
life tenant waives his‘lien on the fee. 
Lehndorf v. Cope, 13 N.E. 505, 122 Ill. 
ea bre 

{[f] Well considered case.—Part- 
ridge v. Logan, 3 Mo.App. 509. 


SIAN ely VanC lark Di bse lon Wet 
Cal. 619; 22 Am:S.R. 272; Robbins v. 
Masteller, 46 N.E. 330, 147 Ind. 122; 
Daughaday v. Paine, 6 Minn. 4438; 
Winner v. Lippincott Investment Co., 
28 S.W. 998, 125 Mo. 528; Rogers v. 


Tucker, 7 S.W. 414, 94 Mo 350; Emi- 
son v. Whittlesey, 55 Mo. 254; Nixon 
v. Knollenberg, 92 Mo.App. 20. See 


Campbell vy. Goldthwaite, 66 So. 483, 
189 Ala. 1 (dictum). 


90. De Forest v. Holum, 38 Wis. 
516. 


$1. Ledos v. Kupfrian, 28 N.J.Eq. 
161. 
92. Stafford v. Van Rensselaer, 9 


Cow. (N.Y.) 916. 


93: ‘Fox v. Fraser, 92 Und. 265: 
Jones v. Vantress, 23 Ind. 533. Con- 
tra Re London, etc., Paper Mills, 58 
L.T.Rep.N.S. 798. 


94. Huff v. Olmstead, 25 N.W. 784, 
67 Iowa. 598. 


95. Finnell v. Finnell, 105 P. 740, 
156° Cal. 589, 134 Am.S.R. 143. 
96. Ill.—Blomstrom y. Dux, 51 N. 


EK. 755, 175 Ill. 435 Laff 70 Ill.App. 62]. 
Ind.—Hadley v. Pickett, 25 Ind. 450. 


Mo.—Briscoe v. Callahan, 77 Mo. 
134. But see Bradbury v. Donnell, 119 
S.W. 21, 136 Mo.App. 676 (the waiver 
is not of the lien but of the right to 
enforce the lien). 


N.J.—Improved Building & Loan 
Ass’n v. Larkin, 101 A. 1043, 88 N.J. 
Hq. 52. 

R.I._-_Palmer v. Deslauriers, 34 A. 
1108, 19 R.I. 505. 


Eng.—Bond v. Kent, 
23 Reprint 782. 


Ont.—Anderson v. Trott, 19 Grant 
Ch. 619. See Drifill v. McFall, 41 U. 
C.Q.B. 313 (unless special circum- 
stances require the existence of the 
lien). Compare Rutherford v. Ruth- 
erford, 11 Grant Ch. 565 (the question 
is one of intention). 


See Campbell v. Goldthwaite, 66 So. 
483, 189 Ala. 1 (dictum). 


[a] Beason for rule.-—Where there 
is an express lien for part of the pur- 
chase money, it excludes the idea of 
an implied lien for the residue. Phil- 
ips v. Saunderson, Sm.&M.Ch. (Miss.) 


97. Blomstrom v. Dux, 51 N.E. 755, 
175 Ill. 485 [aff 70 Ill.App. 62]; Bris- 
coe v. Callahan, 77 Mo. 134; Bradbury 
Lo 119 S.W. 21, 136 Mo.App. 

[a] Agreement other than in mort- 
gage or deed of trust is sufficient. 
Bradbury v. Donnell, 119 S.W. 21, 136 
Mo.App. 676 [not foll Briscoe v. Calla- 
han, 77 Mo. 134]. 


98. Campbell v. Goldthwaite, 66 So. 
483, 189 Ala. 1. 


99. U.S.—Nash v. Le Clereq, 17 F. 
Cas.No. 10,021. 


Ala.—Walker v. Struve, 70 Ala. 167. 


paige Cigge BES hs v. Harris, 12 B.Mon. 


2 Vern. 281, 


156 Mo. 364 (recognizing rule). 


Tenn.—Hskridge v. McClure, 2 Yerg, 
84; White v. Dougherty, Mart.&Y. 
309, 17 Am.D. 802. 


Ont.—De Gear v. Smith, 11 Grant 
Ch. t5:7.05 


{a] Prior to statutory abolition of 
implied lien (1) the text rule was 
held. Richardson v. Ridgely, 8 Gill 
& J. (Md.) 87. (2) Statutory abolition 
of implied lien see supra § 1074. 


i..-Chicazo, /ete.,. R. oLand Com ve 
Peck, 112 Ill. 408; Shurtz v. Colvin, 45 


N.E. 527, 55 Ohio St. 274. 


2. Lavender v. Abbott, 30 Ark. 172; 
Griffin v. Blanchar, 17 Cal. 70; Gnash 
v. George, 12 N.W. 546, 58 Iowa 492. 
See Saunders v. Leslie, 2 Ball & B. 
514 (not conclusive waiver). 


3. Price v. Lauve, 49 Tex. 74; Cher- 
ne v. Nash, (Tex.Civ.App.) 21 S.W. ° 


4 See supra § 1080. 
5. Kent v. Williams, 46 P. 462, 114 


Cal. 537; McCaslin v. State, 44 Ind. 
151; Rogers Ns Leon & H. Blum, 56 
Tex. 1; Lewis v. Caperton’s xr & 


Gratt: (49 Va.) 148. 
6. Worthless, forged, invalid, or 
defective securities see infra § 1176. 
7. Noblett v. Harper,  (Tex.Civ. 
App.) 136 S.W. 519. 


8. Dalliba v. Riggs, 67 P. 430, 7 
Idaho 779; Ilett v. Collins, 103 Ill. 74; 
Buffalo Odlitic Limestone Quarries 
ie v. Davis, 90 N.E. 327, 45 Ind.App. 


9. Jensen y. Wilslef, 132 P. 16, 36 
Nev. 37, Ann.Cas.1914D 1220. 


10. Machado vy. Bank of Ital 
P. 369, 67 Cal.App. 769. TSG 


11. In re Hutto, 12 F.Cas.No. 6,960, 
12. Wilson v. Lyon, 51 Ill. 166. 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 1176-1177] 


be worthless,1* unless there is fraud or misrepre- 
sentation on the part of the purchaser.'4 
is not waived, however, by the acceptance of forged 
Whether as to the vendor’s implied 
lien,’® or as to his reserved lien,1’ the acceptance of 
securities which have no legal validity does not waive 


securities.!°® 


the hen. 
[§ 1177] (bb) Mortgages. 


13. Fla.—McKeown v. Collins, 21 
So. 103, 38 Fla. 276. 


Iowa.—Akers v. Luse, 9 N.W. 303, 
56 Iowa 346; Kendrick v. Eggleston, 8 
N.W. 786, 56 Iowa 128, 41 Am.R. 90. 


fe vy. Hubbard, 10 Miss. 


Mo.—Boyer v. Austin,-75 Mo. 81; 
Shelley v. Estes, 83 Mo.App. 310. 


Mont.—Digen v. Schultz, 210 P. 
1057, 65 Mont. 190. 


Tex.—Cresap v. Manor, 63 Tex. 485. 


Wis.—Goninan y. Stephenson, 24 
Wis. 75. 
[a] In California, under Civ. Code 


§ 3046, giving a vendor a lien on real 
property for the balance of the pur- 
chase money unpaid and unsecured 
does not entitle the vendor to a lien 
where the note for the balance of the 
purchase money was secured by a 
pledge of corporate stock, even though 
the pledged stock eventually proved 
to be worthless. Carter v. Garetson, 
204 P. 1090, 56 Cal.App. 238. 


{b] Bule applied.—(1) Where chil- 
dren contract to assign certain prop- 
erty coming to them on distribution 
of their father’s estate to their moth- 
er as consideration for land owned 
by her, and such property proves in- 


adequate, the mother’s vendor’s lien 
is waived. Shelley v. Estes, 83 Mo. 
App. 310. (2) The vendor’s accept- 


ance of the worthless note of a third 
person waives the lien. Cresap v. 
Manor, 63 Tex. 485; Goninan v. Ste- 
phenson, 24 Wis. 75. (3) Where the 
vendee gives bonds of a third person 
as security for the purchase money, 
the vendor’s implied lien is thereby 
waived, even though the bonds are 
worthless. Boyer v. Austin, 75 Mo. 
81. (4) Where the vendor took the 
note of the purchaser indorsed by a 
third person as surety, and such sure- 
ty was then insolvent, the vendor’s 
implied lien was thereby waived. 
Akers v. Luse, 9 N.W. 303, 56 Iowa 
346; Kendrick v. Eggieston, 3 N.W. 
786, 56 Iowa 128, 41 Am.R. 90. (5) 
The vendor, by accepting an asseign- 
ment of a judgment against a third 
person, waives his implied lien, even 
though such judgment proves worth- 


Jess. Carnes y. Hubbard, 10 Miss. 
108. 
14. U.S.—Shelton v. Tiffin, 6 How. 


163, 12 L.Ed. 387. 
Ala.—Fowler v. Falkner, 73 So. 980, 
199 Ala. 6. 
Idaho.—Rogers v. Crockett, 238 P. 
894, 41 Idaho 336. 
Tll.— Franklin. v. 
556, 171 Ill. 405. 
Ind.—Himes v. Langley, 85 Ind. 77. 
Jowa.—Brown v. Byam, 21 N.W. 
684, 65 Iowa 374. , 


N.Y.—Yeomans v. Bell, 29 N.Y.S. 
502, 79 Hun 215 [rev on other grounds 
45 N.B. 552, 151 N.Y. 230]. 

Okl.— Rhodes v. Arthur, 92 P. 244, 
19 Okl. 520. 


Tenn.—Jones v. Wolfe. 
S.W. 216. 


Walker, 49 N.E. 


(Ch.A.) 42 


If the mortgage on 
the property sold proves worthless, such fact does 
not affect the rule that the taking of the mortgage 
waives the vendor’s implied len,+® although there 
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is no waiver where the taking of such mortgage is 
induced by the fraud of the vendee,!® unless the ven- 
dor is not free from blame.?° 
thority that a defectively acknowledged?! or other- 
wise invalid?? mortgage on the land sold will, when 
taken by the vendor, operate as a waiver of the lien, 


While there is au- 


on the ground that the intention to waive is as clear- 


Tex.—Chenowth vy. Beckham, (Civ. 
App.) 297 S.W. 863; Luse v. Beard, 
(Civ.App.) 252 S.W. 243. 


pestacmgns es v. McAllister, 9 Wis. 
Oe 


[a] Rule applied.—(1) Where the 
vendor is fraudulently induced to ac- 
cept the note of the vendee with sure- 
ty, believing both were solvent, al- 
though in fact they were then insol- 
vent, his lien is not thereby waived. 
Franklin v. Walker, 49 N.E. 556, 171 
Ill. 405. (2) Where the vendor’s 
receipt of a note of a third person is 
coupled with fraud, the implied lien 
is not waived. Shelton v. Tiffin, 6 
How. (U.S.) 163, 12 L.Ed. 387; Fowler 
v. Falkner, 73 So. 980, 199 Ala. 6; 
Chenowth v. Beckham, (Tex.Civ. App.) 
297 S.W. 863; Luse v. Beard, (Tex. 
Civ.App.) 252 S:W. 243; Tobey v. Mc- 
Allister, 9 Wis. 463. (3) So, if the 
fraud of the vendee induces the ven- 
dor to accept a worthless note with 
worthless security, the vendor’s lien 
is not waived. Rhodes v. Arthur, 92 
P. 244, 19 Okl. 520. (4) Where the 
vendor, having taken a bond for title 
as to certain land as part of the pur- 
chase price, is induced by the vendee 
and a third person to permit the ven- 
dee to convey to the third person and 
to accept in lieu of such bond for ti- 
tle a worthless bond, the vendor's lien 
is not thereby waived. Brown v. 
Byam, 21 N.W. 684, 65 Iowa 374. (5) 
If the vendee falsely represented to 
the vendor that stock of a corpora- 
tion received as part of the considera- 
tion was of a stated value and that 
the corporation was in good condition, 
and such false representations induc- 
ed him to waive his implied lien, such 
waiver has no effect on the lien. 
Yeomans v. Bell, 29 N.Y.S. 502, 79 Hun 
215 [rev on other grounds 45 N.E. 
552, 151 N.Y. 230]. (6) Where the 
parties agree to exchange land for a 
stock of goods, and the vendee fraud- 
ulently represents the goods to be of 
a stated value and induces the vendor 
to rely on such statement, the implied 
lien is not waived. Jones v. Wolfe, 
(Tenn.Ch.A.) 42 S.W. 216. 


15. Broadwell v. King, 3 B.Mon. 
(Ky.) 449; Duke v. Balme, 16 Minn. 
306. . 

[a] Rule applied.—(1) Where the 


holder of a vendee’s note is induced 
to surrender such note and take a 
forged note of a third person, the tak- 
ing of such forged note does not 
waive the implied lien. Broadwell v. 
King, 3 B.Mon. (Ky.) 449. (2) Where 
the vendor accepted as part payment 
assignments of land warrants, which 
assignments were forged, he did not 
waive his implied lien. Duke yy. 
Balme, 16 Minn. 306. 


16. Rogers v. Crockett, 238 P. 894, 
41 Idaho 336; Felton v. Smith, 84 Ind. 
485. 


{a] Rule applied.—If the note ac- 
cepted by the vendor is that of the 
vendee with his wife as surety, where 
the married woman’s undertaking as 
her husband’s surety is void, the ven- 


.dor did not obtain valid security so as 


ly seen if a mortgage is taken which turns out to 
be bad, as if the mortgage was unexceptionable,** 
the contrary has also been held.?* 
ormation, the mortgage is void because of a misde- 


If, prior to ref- 


to waive his lien. Fulton v. Smith, 
84 Ind. 485. : 


Married woman’s undertaking as 
surety for husband as void see Hus- 
band and Wife § 358. 


17. Bakes v. Gilbert, 7 N.E. 257, 
93 Ind. 70, 106 Ind. 558. 


[a] Rule applied.—Where the note 
accepted by the vendor is void be- 
cause of the infancy of one of the 
makers, the taking of such note does 
not waive the reserved lien. Bakes v. 
Senda 7 N.E. 257, 93 Ind. 70, 106 Ind. 

18. Brown v. 
N.S. 361. 


Mortgage as waiver of vendor’s im- 
plied lien see supra §§ 11738, 1174. 


19;,., Jones) ‘Vin “Rush 57 OSawWe als, 
156 Mo. 364; Skinner v. Purnell, 52 
ee 96; Tobey v. McAllister, 9 Wis. 

[a] Accepting mortgage with 
false covenants of title is not a waiv- 
er. Brown v. Carr, 23 Ohio N.P.N.S. 
361. 


20: Jones* vs Rush 57 9S. W. =118; 
156 Mo. 364. 


21. Hunt v. Waterman, 12 Cal. 301; 
Partridge v. Logan, 3 Mo.App. 509. 
Contra Chapman v. Chapman, 18 S. 
W. 1037, 55 Ark. 542. 


{a] Thus a vendor does not waive 
his lien by taking, to secure the price, 
a trust deed from the purchaser, a 
married woman, inoperative against 
her, because not privily acknowledged 
by her. Boshwitz v. Lawhorn, 176 8. 
W. 1037, 1038, 131 Tenn. 705 [cit Cyc]. 


[b] Prior to statutory abolition 
(1) of the vendor’s implied lien, the 
text rule was held. Hunton v. Wood, 
43 S.E. 186, 101 Va. 54. (2) Statutory 
abolition of implied lien see supra § 
1074. 

22. Camden v. Vail, 23 Cal. 
Hunt v. Waterman, 12 Cal. 301; 
ridge v. Logan, 3 Mo.App. 509. 

{a] Prior to statutory abolition of 
implied lien (1) the text rule was 
held. Davis v. Harlow, 100 A. 102, 
130 Md. 165. (2) Statutory abolition 
of implied lien see supra § 1074. 


Carr; 23) .Qhio  N-P: 


633; 
Part- 


23. Partridge v. Logan, 3 Mo.App. 
509. 
24. Simmons v. Meyers, 112 N.E. 


31, 61 Ind.App. 403; Furnish v. Pryer, 
(Mo.App.) 282 S.W. 546; Scala Realty 
Co. v. Bayonne Ice Co., 125 A. 493, 96 
N.J.Eq. 152; Armstrong v. Ross, 20 
N.J.Hq. 109. 

{a] Thus, where the court and the 
parties proceeded on the assumption 
that purchase-money notes and mort- 
gage were void, judgment according to 
the contract, and giving the vendor a 
lien for the purchase price, was cor- 
rect. Furnish v. Pryer, (Mo.App.) 282 
S.W. 546. 

{[b] Unauthorized act of agent.— 
A vendor is not deprived of a lien 
by an agent’s unauthorized alteration 
of the date of purchase-money notes 
and mortgage. Furnish vy. Pryer, 
(Mo.App.) 282 S.W. 546. 
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seription as to the land, the mortgage cannot con- 
stitute a waiver of the lien.?® Further, where the 
vendee executed a void mortgage to the vendor short- 
ly before his death, but such instrument was not 
examined until after his death, the taking’ of the 
mortgage did not waive the implied lien.2® Where 
the mortgage received is a forgery, the taking of such 
security does not waive the hen," particularly when 
the taking of such mortgage is induced by the ven- 
dee’s fraud and deceit.2 An agreement by the ven- 
dor to accept an assignment of a mortgage on other 
land does not waive the vendor’s hen, where such 
security was never delivered and the vendee failed 
to account for it.?° 


[§ 1178] hh. Change in Form or Renewal of Se- 
curity—(aa) In General. A vendor’s implied lien 
is not affected by a mere change in the form of the 
security for the purchase money.?° Where it is 
subsequently agreed that in lieu of payment of the 
original notes for the price of land the grantee shall 
pay the interest thereon, the vendor’s implied hen 
for the payment of such interest is not waived.?+ 
A vendor of land holding an implied hen, who by a 
new contract changes the mode of payment of part 
of the price and reserves for that part an express 
lien, does not impair the implied lien.*? However, 
Where the holder of a note given for the purchase 
price of land surrenders it and takes the note of 
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another assigned to him by a third person, it is not 
a renewal of the original debt,?? and the implied 
lien is thereby extinguished.*4 The vendor’s re- 
served lien also is not waived by a change in the 
form of the security. Whether as to the vendor’s 
implied lien®® or his reserved lien,** the taking of 
a new note for a portion of the unpaid price does 
not waive the lien. Where the vendor retains title, 
but accepts notes of the vendee’s purchaser in lieu 
of the vendee’s notes, such substitution of notes does 
not affect the vendor’s len.?® 


[§ 1179] (bb) Renewal. The actual renewal of 
notes given for the purchase money of land,®® or a . 
substitution of new notes between the original par- 
ties,4° does not operate as a waiver of the vendor’s 
implied lien. So, where the vendor takes another 
note as renewal of the note held by him, including 
in the renewal note an additional sum due him on 
another matter, the inclusion of such additional mat- 
ter does not waive his implied lien.4+ The vendor’s 
reserved lien does not fail where the parties substi- 
tute a new note,t2 even when such new note has 
third parties as sureties.4* The vendor’s lien by 
retained title is not extinguished by reason of the 
renewal of the purchase-money notes.**# 


[§ 1180] (cc) After Assignment. While it is 


said that the assignee of a note for the purchase 
money of land, the lien being carried by the assign- 


25. Davis v. Cox, 6 Ind. 481; Barn- 
hart v. Little, (Mo.) 185 S.W. 174. 

[a] Reasons for rule.—(1) Where 
the deed of trust is invalid, a court 
of equity is not warranted in presum- 
ing that the vendor intended to relin- 
quish his vendor’s lien and accept the 
deed of trust. Barnhart v. Little, 
(Mo.) 185 S.W. 174. ¢2) Where the 
land described in the deed of trust is 
incorrect, such mistake will not avoid 
the deed of trust when the property 
is capable of identification and is 
clearly identified. Barnhart v. Lit- 
tle, supra. (3) Rule generally see 
Mortgages § 248. 

[b] Consent of subpurchaser.— 
Where appellant, who acquired land 
from plaintiffs’ grantees, consented to 
an alteration of a trust deed for the 
unpaid purchase money, which incor- 
rectly described the premises, he is 
not entitled to take the land free from 
vendor’s lien because the alteration 
voided the trust deed. Barnhart v. 
Little, (Mo.) 185 S.W. 174. 

26. Russell v. Stockton, 74 So. 225, 
199 Ala. 48. 

27. Rogers v. Crockett, 238 P. 894, 
4 Idaho 336, 343 [cit Cyc]. 

28. Fouch v. Wilson, 60 Ind. 64, 
28 Am.R. 651. 

29. Thatelbaum y. Neidorf, 135 A. 
57, 100 N.J.Hq. 2386. : 

30. Stanton v. Quinan,. 27 P. 517, 
91 Cal. 1; Dibrell v. Smith, 40 Tex. 
447, 

[a] Rule applied.—(1) Acceptance 
of mortgage so as to secure two in- 
stallments instead of one as agreed. 
Stanton v. Quinan, 27 P. 517, 91 Cal. 
1. (2) Substitution of notes. Dibrell 
v. Smith, 40 Tex. 447. 

31. Johnson v. Clarkson, (Tex.Civ. 
App.) 30 S.W. 71; Johnson v! Better- 
ton, (Tex.Civ.App.) 25 S.W. 1050. 

32. Royal v. Miller, 3 Dana (Ky.) 
bo. 

33. Muir v. Cross, 10 B.Mon. (Ky.) 
277. 


34. Phelps v. Conover, 25 Ill. 272; 
Muir v. Cross, 10 B.Mon. (Ky.) 277; 
Johnson y. Thompson, 4 J.J.Marsh. 
ee 380; Jackson v. Hill, 39 Tex. 


35. Minor v. Christie, 58 S.W. 992, 
22 Ky.L. 833; French v. Dickey, 3 
Tenn.Ch. 302; Slaughter v. Owens, 60 
Tex. 668. 

[a] Thus, if a lien is reserved in 
a deed and a note given is replaced 
by another with the surety, the lien 
is not waived. Slaughter v. Owens, 
60 Tex. 668. 

36. Cummings v. Moore, 61 Miss. 
184; Pouns v. Gartman, 29 Miss. 133; 
Whetsel v. Roberts, 31 Ohio St. 503; 
Perry v. Woodson, 61 Tex. 228. 

[a] Subsequent taking of note for 
the unpaid portion of the price of land 
does not waive the vendor's implied 
lien. Essig v. Porter, 112 N.E. 1005, 
63 Ind.App. 318. 


87. Pritchard v. Warner’s As- 
signee, 4 Ky.L. 349, 11 Ky.Op. 751; 
Hines v. Perkins, 2 Heisk. (Tenn.) 


395; Walcox vy. Austin Eirst Nat. 
Bank, 55 SW. 317%, 938 Tex.” $822 att 
(Civ.App.) 52 S.W. 560]. 


38. Bozeman v. Ivey, 49 Ala. 75; 
Hitt v. Pickett’s Adm’r, 11 S.W. 9, 91 
Ky. 644, 12 Ky.L. 51; Hill v. Down’s 
Adm’r, 6 S.W. 650, 9 Ky.L. 767; John- 
son v. Scott, 34 Mo. 129; Anthony y, 
Smith, 9 Humphr. (Tenn.) 508. 


39. Walker v. Struve, 70 Ala. 167; 
Honore’s Ex’r v. Bakewell, 6 B.Mon. 
(Ky.) 67, 48 Am.D. 147. 


40. Ark.—Star Lime & Zine Mining 
Co. v. Arkansas Nat. Bank, 225 S.W. 
322, 146 Ark. 246. 


Ind.—Aldridge v. Dunn, 7 Blackf. 
249, 41 Am.D. 224; Boyd v. Greer, 123 
NE 1225 70 Ind? App: 775 Essie v. 
Porter, 112 N.E. 1005, 1006, 68 Ind. 
App. 318 [cit Cyc]. 

Ky.—Muir v. Cross, 10 B.Mon. 277; 
Hite v. Hewett, 7 Ky.L. 455. 

Mich.—Curtis v. Clarke, 71 N.W. 
845, 113 Mich. 458. - 


Mo.—Eubank v. Finnell, 94 S.W. 
591, 118 Mo.App. 535. 
Tex.—Joiner v. Perkins, 59 Tex. 


300; Irvin v. Garner, 50 Tex. 48; Mar- 
soar v. Marshall, (Civ.App.) 42 S.W. 


[a] Renewal after laches.—Where 
the vendor held a note for seventeen 
years and then took a sealed note with 
agreement for increased interest, it 
will be presumed that the intention 
was to waive the lien. Avent v. Mc- 
Corkel, 45 Miss. 221. 


41. Dean v. Hudson, 1 Tex.Unrep. 
Cas. 365. 
[a] Prior to statutory abolition 


(1) of an implied lien, the text rule 
was held. Mims vy. Lockett, 23 Ga. 
237, 68 Am.D. 521. (2) Statutory ab- 
olition of implied lien see supra §& 
1074. 

42. Ky.—Allen v. Farmers’ Bank 
of Kentucky, 11 Ky.Op. 725. 

Ohio.—Syndicate Coal Co. v. Dixon, 
157 N.E. 901, 25 Ohio App. 252. 

Tenn.—French y. Dickey, 3 Tenn. 
Chey302% 


Tex.—Helm v. Weaver, 6 S.W. 420, 
69 Tex. 143; Spearman v. Connor Bros., 
(Civ.App.) 175 S.W. 478; Jackson v. 
Ivory, (Civ.App.) 30 S.W. 716. 

W.Va.—Hull’'s Adm’r vy. Hull’s 
Heirs, 13 S.H. 49, 835 W.Va. 155, 29 Am. 
S.R. 800. 


But see Carper v. Marshall, 36 S.B. 
526, 98 Va. 438 (ordinarily the lien is 
extinguished). 

43. Wilcox v. Austin First Nat. 
Bank, 55 S.W. 317, 93 Tex. 322 [aft 
(Civ.App.) 52 S.W. 560]. 

[a] No presumption.—The taking 
of a renewal note with third parties 
as sureties does not raise a presump- 
tion that the reserved lien was intend- 
ed to be thereby discharged. Wilcox 
yy Austin First Nat. Bank, 55 S.W. 

ee 93) Nexwnee 20 fatty (CivesAppar oe: 
S.W. 560]. ane 


ks Lusk v. Hopper, 3 Bush (Ky.) 


Yor later cases, developmetts and changes in the law see Annotations, same title and section number, 
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ment, does not waive his implied lien by taking a 
new note, extending the time of payment,*® espe- 
cially when all intention to waive it is negatived by 
the recital in the new note of its original consider- 
ation,*® there is authority that the assignee’s tak- 
ing of new security extinguishes the lien.47 When 
the vendor has reserved a lien, the assignee’s accept- 
ance of security does not operate as a waiver of the 
lien.48 So the renewal of the note, or substitution 
of other notes, does not amount to a waiver of such 
lien in the hands of the assignee.t® Where notes 
are assigned by the purchaser to the vendor as. con- 
sideration for land, the lien retained in the deed 
secures only the implied lability of the purchaser 
as assignor, and when he is released from such ha- 
bility the lien is discharged.®°° Where the vendor 
retains the legal title, the acceptance of security by 
the assignee is not a waiver of the lien,®! unless he 
intended to waive the lien.®? In the case of a ven- 
dor’s lien by reason of retention of title, the substi- 
tution of a new note for that secured by the lien®* 
extending the time of payment®* does not affect the 
lien in the hands of the assignee of the first note. 
The assignee of a note given for the purchase money 
of land, with a surety, is not, after discharging the 
surety, entitled to enforce the vendor’s lien by re- 
tained title on the land.°® 


[§ 1181] (7) Extension of Time for Payment. An 
agreement by the vendor and vendee to extend the 
time for payment®® does not constitute a waiver of 
the vendor’s implied lien as regards a subpurchaser 
of part of the land, in the absence of the vendor’s 
actual notice, at the time of making the extension 
of time, of the subpurchase.>*? Further, in the case 
of an express vendor’s lien, an agreement for exten- 
sion of time by the vendor and the vendee does not 
affect the lien even as against subsequent purchasers 
of the land.*8 So, also, in the case of a vendor’s 
lien by reason of a retained title, an agreement by 


45. Woodward v. Echols, 58 Ala. 
665. PIES. 
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the vendor and a subpurchaser for an extension of 
time does not affect the vendor’s right to the len.°° 


[§ 1182] (8) Failure To Charge Indorsers of Pur- 
chase-Money Notes. Where the vendor indorses a 
purchase-money note, the fact that the indorsee 
may have lost his recourse as against the indorser 
does not affect the vendor’s implied lien which 
followed the note into the hands of the indorsee.°” 
So, also, where the vendor has expressly reserved 
his lien, the fact that he may have lost his recourse 
as indorsee of a note as against the vendee who in- 
dorsed the note to him does not deprive him of such 
lien.°! Further, the vendor’s lien by reason of re- 
tention of title is not waived by reason of his waiver 
of the purchaser’s liability as indorser on notes 
given as consideration.®? 


[§ 1183] (9) Recitals or Provisions in Deed or 
Contract.°* A formal clause in the conveyance re- 
citing the consideration does not constitute a waiver 
of the vendor’s implied lien.** The exeeution of an 
absolute conveyance and acknowledgment of the 
receipt of the purchase money is not a waiver of 
the vendor’s implied lien.°® <A recital of payment 
in the deed does not waive the vendor’s impled lien 
if actually payment has not been made.®® A stip- 
ulation in a contract that the purchaser shall have 
possession of the premises “free from rent or charge” 
is not a waiver of the implied lien, under the rule 
that the implied lien is a charge on the land.** So, 
also, where the purchaser causes the deed to be 
made to a third person,®® or a husband has the deed 
made to his wife,°® acknowledgment of payment in 
the deed does not operate as a waiver of the lien, 
provided the grantee in the deed has notice of the 
equity, or is a mere volunteer.*° A recital in a deed 
of reconveyance that the reconveyance was made 
“heeause of grantor’s inability to pay the outstand- 
ing notes against the land” cannot be construed as 
declarations of payment, satisfaction, or cancella- 


McLean, 10 Lea (Tenn.) 107; Baxter 
v. Washburn, 8 Lea (Tenn.) 1; Bent- 


46. Woodward v. Echols, supra. 

47. Hurlock v. Smith, 39 Md. 436. 
Compare Bryant v. Stephens, 58 Ala. 
636 (where there iS an implied lien, 
taking of new notes in the place of 
the original ones, such new notes re- 
citing the same lands as_considera- 
tion, creates a lien on the land of the 
same nature as the implied lien). 

48. Byrns v. Woodward, 10 Lea 
(Tenn.) 444, 

49. Byrns v. Woodward, supra. 

50. Prichett v. Hape, 51 S.W. 608, 
21 Ky.L. 408. 


51. Bradley v. Curtis, 79 Ky. 327, 
2 ikye 329: 


52. Bradley v. Curtis, supra. 
53. Thomas v. Wyatt, 5 B.Mon. 
(Ky.) 132. 


54. Conner v. Banks, 18 Ala. 42, 52 
Am.D. 209. 


[a] Reason for rule.—The consid- 
eration of the new note is the pur- 
chase money, and the debt is the 
same. The rule that the lien con- 
tinues until the debt is paid, or ex- 
tinguished, or the lien itself by con- 
tract is destroyed, applies. Conner v. 
Banks, 18 Ala. 42, 52 Am.D. 209. 


Duration of lien see supra § 1113. 
55. Martin v. Lundie, 6 Ala. 427. 
56. See supra § 283. 


57. Chattanooga Foundry, etc, 


{a] Constructive notice afforded 
by actual possession by the subpur- 
chaser is not sufficient. Chattanooga 
Foundry, ete., Works v. Hembree, 23 
So. 38, 117 Ala. 295. 


58. Dalton v. Rainey, 13 S.W. 34, 
75 Tex, 516. 
plese Truebody v. Jacobson, 2 Cal. 
6@. Prince v. Bates, 19 Ala. 105; 


Roper v. McCook, 7 Ala. 318. Compare 
White v. Williams, 1 Paige (N.Y.) 502 
(where indorser has not been charged 
on his indorsement, indorsee is not 
entitled to an implied lien). 

Indorsement of note as transferring 
vendor’s implied lien securing such 
note see supra § 1119. 

61.’ Hodges y. Roberts, 12 S.W. 222, 
74 Tex. 517. 

62. Yates & McClain Realty Co. v. 
El Paso Nat. Bank, 176 P. 495, 65 Colo. 
46651 AVL.R, 1637. 


63. As constituting estoppel see 
infra § 1192. 


64. Koch vy. Roth, 37 N.E. 317, 150 
Ill. 212. 

65. Harris v. Hanks, 25 Ark. 510. 

66. Daniel v. Daniel, 108 So. 42, 214 
Ala. 406; Kelly v. Karsner, 2 So. 164, 
81 Ala. 500; Ogden v. Thornton, 30 
N.J.Eq. 569 [rev on other grounds 32 
N.J.Eq. 723]; Zwingle v. Wilkinson, 
28 S.W. 1096, 94 Tenn. 246; Hill v. 


ley v. Jordan, 3 Lea (Tenn.) 353; Mc- 
Alpin v. Burnett, 19 Tex. 497; Cecil 
v. Henry, (Tex.Civ.App.) 93 S.W. 216; 
Marshall v. Marshall, (Tex.Civ.App.) 
42S: Wi oOoe 


[a] Thus a recital in a deed that 
the purchaser had paid for the land 
by giving seven notes due on a speci- 
fied date and each year thereafter did 
not operate as a waiver of the ven- 
dor’s lien on the theory that the notes 
were given as a substitute for the 
debt, and not as evidence thereof, or 
security therefor. Reagan v. Reagan, 
87 So. 325, 205 Ala. 46. 


[b] Reason for rule.—The object 
of such recital is merely to give the 
purchaser an absolute title, and is not 
to affect the right to collect the pur- 
chase money in any mode allowed by 


law. Bentley v. Jordan, 3 Lea (Tenn.) 
Boor 
[c] Prior to statutory abolition of 


implied lien, the text rule was held. 
Morris v. Rasst, 125 A. 499, 145 Md. 
22; Schneider v. Martens, 96 A. 673, 
127 Md. 547. 


Statutory abolition 'of implied lien 
see supra § 1074. 


67. Case v. Bumstead, 24 Ind. 429. 
68. Daniel v. Daniel, 108 So. 42, 
214 Ala. 406. 


69. Daniel v. Daniel, supra. 
70. Daniel v. Daniel, supra. 
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tion of the reserved lien.71 


[§ 1184] (10) Representations, Concealment, or 
Disclaimer.** Where the vendor acquiesces in a pur- 
chase of the land from his vendee by a third person, 
such acquiescence constitutes a waiver of his ven- 
dor’s implied len, as against such subsequent pur- 
chaser.** 
person to deal with the property as unencumbered, 
he waives his implied lien.‘* Where a vendor, by 
affirmative acts or declarations, induces the belief, 
on the part of a subsequent purchaser, prior to his 
purchase, that he renounces or abandons his len 
by retained title, it is a waiver thereof.*® Where 
the transaction is in the form of an exchange of 
lands and the parties exchanged title bonds, a state- 
ment by one of the parties to a third person intend- 
ing to purchase the land such party had conveyed 
that there would be no difficulty about the title and 
further advice in favor of the intended purchase 
constitutes, as against such third person, a waiver 
of the vendor’s lien by retention of title.*® 


[§ 1185] (11) Resort to Other Remedy—(a) Ac- 
tion for Purchase Money. An action by the vendor 
for recovery of the purchase money,’ and recovery 
of judgment therein,*® does not constitute a waiver 
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So, also, where the vendor induces a third . 


[§§ 1183-1187 


of the implied lien. Again, where the vendor has 
reserved his lien,7® the recovery of a personal judg- 
ment does not waive the lien.8° So, in the case of 
a vendor’s lien by reason of retained title,** the 
fact that he has commenced*? and prosecuted to 
judgment®*® an action for the purchase money does 
not affect the lien, except so far as the judgment may 
have been satisfied.*+ 


[§ 1186] (b) Attachment. The levy of an at- 
tachment by the vendor on the property sold is not 
a waiver of his implied lien,®® nor is an unsuccessful 
suit by attachment on other property.*® However, 
persons claiming under attachment proceedings by 
the vendor must rely on the title by reason of such 
proceedings, and not on the vendor’s reserved lien.** 


[§ 1187] (c) Execution and Sale Thereon.** .The 
mere issuance and levy of an execution on the land 
subject to the lien does not amount to a waiver of 
the vendor’s implied lien,§® particularly where the 
land is protected by a homestead declaration.®° 
However, if a vendor who holds a lien for purchase 
money causes the land to be sold on execution for 
the purpose of satisfying the debt for which he 
claims an implied lien, he thereby waives or extin- 
guishes such lien,9t whether the sale produces a 


71. H. O. Wooten Grocer Co. v. 
Lubbock State Bank, (Tex.Commn. 
App.) 215 S.W. 835 [rev (Civ.App.) 
179 S/W. 1141]. 

72. As constituting estoppel see 
infra § 1193. 


73. Henson v. Wéstcott, 82 Ill. 224. 

74 Young v. Austin, 100 I1l.App. 
248. 

75. Thompson vy. Dawson, 3 Head 


(Tenn.) 384. 

76. Burns v. Taylor, 23 Ala. 255. 

77. Ala.—Posey vy. Dodson, 100 So. 
488, 211 Ala. 335. 

Cal.—Braun vi. Kahn, 167 2.869, 
STO ie Cal. 159 Ler Cyc]. 

I1l.—Pickrel v. Doubet, 239 Ill.App. 
553. 

Ind.—Citizens’ State Bank vy. Adams, 
91 Ind. 280; Nutter v. Fouch, 86 Ind. 
451; Crowfoot v. Zink, 30 Ind. 446; 


Dibblee v. Mitchell, 15 Ind. 435, 77 
Am.D. 99. 

Ky.—Clark v. Hunt, 3 J.J.Marsh. 
553. 


Mich.—Zeigler v. Valley Coal Co., 
113 N.W. 775, 150 Mich. 82, 13 Ann. 
Cas. 90 and note. 

Tenn.—Zwingle v. Wilkinson, 28 S. 
W. 1096, 94 Tenn. 246. 


Tex.—Marshall v. Marshall, 
App.) 42 S.W. 353. 

Vendor’s action for purchase mon- 
ey see infra §§ 13867-1519. 

78... Ala.—Posey y. Dodson, 100 So. 
488, 211 Ala. 335. 


Ark.—Richardson v. Green, 46 Ark. 
267. ; 

Cal.—Braun v. Kahn, 167 P: 869, 
S70, c176.Cal. 159 [cit Cyc]. 

Ky.—Clark vy. Hunt, 3 J.J.Marsh. 
553. 

Mich.—Pariseau v. Trinity Bldg. 
Co., 236 N.W. 239, 254 Mich. 213 [cit 
Cyc]; Zeigler v. Valley Coal Co., 113 
N.W. 775, 150 Mich. 82, 138 Ann.Cas, 
90 and note. 

Mo.—Dickason y. Fisher, 
1114, 137 Mo. 342. 

N.J.—Graves v. Coutant, 31 N.J.Eq. 
7638. 


(Civ. 


37 S.W. 


N.Y.—Dubois v. Hull, 43 Barb. 
Troast v. Anjou, 172 N.Y.S. 383. 

Tenn.—Zwingle v. Wilkinson, 28 S. 
W. 1096, 94 Tenn. 246. 

Tex.—McAlpin v. Burnett, 19 Tex. 
497; Marshall vy. Marshall, (Civ.App.) 
42 S.W. 353. 

Ont.—Flint vy. Smith, 8 Grant Ch. 
339: 


26; 


Contra Crans v. Hamilton County, 
87 Ind. 162. 

[a] Analogy.—A holder of a bond 
and mortgage may sue on the bond, 
without waiving his equitable remedy 
by a foreclosure of the mortgage. 
Dubois v. Hull, 43 Barb. (N.Y.) 26. 


Right of action on debt secured by 
mortgage see Mortgages § 645. 


79. See supra §§ 1076-1079. 
80. Elswick v. Matney, 116 S.W. 
TLS) L382" Aye, 294, ssG. Amo Sekt, « 180)5 


Roberts v. Bruce, 15 S.W. 872, 91 Ky. 
379, 12 Ky.L. 932; Carter County Ct. 
ve. Butler; 82, Ky. 59%, 5 uKy 1. 661; 
Exchange, ete., Bank v. Bradley, 15 
Lea (Tenn.) 279; Chitwood v. Trim- 
ble, 2 Baxt. (Tenn.) 78; Slaughter v. 
Owens, 60 Tex. 668; Waldrom v. 
Zacharie, 54 Tex. 503; Ball v. Hill, 48 
Tex. 634; Roberts Johnson, 48 Tex. 
133; Lawson v. Abn. y, (Tex.Civ.App.) 
7 S.W.(2d) 109; Howard v. Herman, 
29 S.W. 542, 9 Tex.Civ.App. 79; Kane 
v. Mann, 24 S.B. 938, 93 Va. 239. 


[a] Recovery on part of notes does 
not affect the lien as to others. Home 
Trading Co. v. Hicks, (Tex.Civ.App.) 
296 S.W. 627 [rev on other grounds 
(Commn.App.) 11 S.W.(2d) 292]. 


81. See supra § 1080. 


82. Ehrhart v. Mahony, 148 P. 934, 
170 Cal. 148... 


83. Longmaid v. Coulter, 55 P. 791, 
123 Cal. 208 (such action at law does 
not waive or affect the right of the 
vendor or his assignee to enforce the 
security for any uncollected and un- 
satisfied portion of the purchase mon- 
ey). Contra Rogers v. Green, 35 Tex. 
730 [Loverr Ball v. Hill, 48 Tex. 634]. 


84 Longmaid v. Coulter, 55 P. 791, 
123 Cal. 208. 


Effect of levy of attachment gen- 


erally see Attachment §§ 466-469. 


85. Bain v. Ullerich, 177 N.W. 61, 
189 Iowa 149; Adams v. Buchanan, 49 
Mo. 64; Taylor v. Fryar, 44 S.W. 183, 
18 Tex.Civ.App. 266. 

86. White, Smith & Baldwin v. 
Downs, 40 Tex. 225. 


87. Myers v. Paxton, 23 S.W. 284, 
4 Tex.Civ.App. 29. 

88. Effect of administrator’s sale 
under order of court see Executors 
and Administrators § 1692. 


sg. Braun v. Kahn, 167 P. 869, 176 
Calee1so: 


90. Braun y. Kahn, supra. 


91. Ind.—yYetter v. Fitts, 14 N.E. 
707, 113 Ind. 34; Nutter v. Fouch, 86 
Ind. 451. 


Ky.—Outton v. Mitchell, 4 Bibb 239; 
Pearce v. Lancaster, 49 S.W. 12, 20 
Ky.) eds: 


gitche ties v. Stilson, 36 Mich. 


Miss.—Boon v. Barnes, 23 
136. 


Mo.—Dickason vy. Fisher, 37 S.W. 
1114, 1837 Mo. 842; Dickason y. Eby, 73 
Mo. 133. i 


sau SR owe v. Porter, 1 Ohio 


[a] Reasons for rule——(i) The 
principle is that the sale of land on 
execution by a person claiming to 
hold an equitable lien thereon for pur- 
chase money is an act so inconsistent 
with the idea of a vendor's lien as 
to amount to a waiver of the lien. 
Wetter vi Pitts, U4 NEY 707s das ama. 
34. (2) Since a vendor’s implied lien 
is in the nature of an equitable mort- 
gage (see supra § 1075), (3) where an 
equity of redemption is not liable to 
sale under execution against the 
mortgagor (see Executions § 89 text 
and note 76), (4) it follows that the 
claim of the lien is thereby negatived 
(Clark vy. Stilson, 36 Mich. 482). 


[b] Obtaining sale of other land 
held as collateral security does not 
waive the lien. Kent v. San Fran- 
eisee Sav. Union, 62. P:.620, 1380, Gal: 


[ce] 


Miss. 


Prior to statutory abolition of 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1187-1191] 


sum sufficient to satisfy the debt or not.°? This rule 
does not apply to a sale to satisfy a judgment in a 
suit by an assignee of part of the purchase-money 
debt, the vendor not being a party to the suit,°* 
unless the vendor is estopped to assert his hen 
against the purchaser,®* or unless the purchaser was 
a bona fide purchaser.2® A vendor’s express len 
retained by deed, or by a decree under which the 
land is sold, is not affected by the recovery of jndg- 
ment on notes given for the purchase price and the 
issuance of execution thereon.?® While there is 
authority that the vendor’s lien by reason of re- 
tained title is waived or abandoned by a sale on 
execution,®? the rule is ordinarily otherwise.°* 


[§ 1188] (d) Presentation and Allowance of 
Claim in Probate Court.®® A vendor who filest and 
has his claim for purchase money allowed? against 
the estate of the deceased purchaser does not there- 
by waive his implied lien. The failure of the hold- 
er of a vendor’s lien on land timely to present his 
claim to the personal representative does not destroy 
the implied lien,* and this is also true as to the 
reserved lien. So, also, the fact that the vendor, 
retaining title, has his claim for the purchase mon- 
ey so allowed does not affect his right to resort to 
the land for payment of the balance due.° 


[§ 1189] (12) Miscellaneous. The fact that the 
vendor bids at a judicial sale is not a waiver of his 
implied lien,® although the rule is otherwise as to 
a reserved lien.? When, by agreement of the par- 
ties, the title is placed in a third person incapable 
of taking title, such transfer does not destroy the 
vendor’s implied lien. A submission by the vendor 
and purchaser to arbitration to determine the bal- 
ance of the purchase price due is not a waiver by 
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the vendor of his implied lien,® where the arbitra- 
tion agreement is revoked and nothing was done 
under it.1° An injunction against a judgment in an 
action on notes does not discharge the implied lien.*? 
While it has been said that the vendor’s failure, 
within a reasonable time, to institute proceedings 
to enforce his implied lien raises a presumption of 
waiver,” there is also authority that waiver cannot 
be inferred from a long lapse of time between the 
surrender of possession by the vendor and the filing 
of his petition to establish and enforce his lien;** 
and an unsuccessful attempt to enforce such lien 
does not constitute a waiver of the lien.1* Failure 
to assert a reserved lien on partial breach of the 
contract does not waive the right to such lien as to 
future performance.t® The vendor’s laches, after 
maturity of a bond given as security, in enforeing 
his lien by reason of retained title does not extin- 
eguish such lien.1® Where, by statute, a vendor is 
required to take a mortgage as security but omits 
to do so, such omission is not a waiver of the implied 
lien.17 If the holder of purchase money notes pro- 
poses to surrender the notes in return for a note on 
which the purchaser was security, and the proposi- 
tion is accepted, such surrender discharges the lien.** 
The purchaser’s agreement to pay an obligation ow- 
ing by the vendor is not a waiver of the implied 
lien.?® 

[§ 1190] 11. Estoppel?°—a. To Deny Lien. The 
purchaser of land may by reason of his acts or con- 
duet be estopped to deny the existence of a vendor’s 
implied len.?? 

[§ 1191] b. To Assert Lien—(1) In General. A 
vendor may, by his acts, conduct, or declarations, 
estop himself from asserting his implied lien.** Un- 


implied lien (1) the text rule was 
held’ Hall v. Jones, 21 Md. 439. (2) 
Statutory abolition of implied lien 
see supra § 1074. 

92. Yetter v. Fitts, 14 N.E. 707, 
113 Ind. 34; Nutter v. Fouch, 86 Ind. 
451. 

93. Yetter v. Fitts, 14 N.E. 707, 113 
Ind. 34. 

94. Yetter v. Fitts, supra. 

95. Yetter v. Fitts, supra. 

96. Elswick v. Matney, 116 S.W. 
718, 132 Ky. 294, 136 Am.S.R. 180; Ex- 
change, etc., Bank v. Bradley, 15 Lea 
(Tenn.) 279; Howard v. Herman, 29 
S.W. 542, 9 Tex.Civ:App. 79. 


97. Todd v. Davey, 15 N.W. 421, 60 
Iowa 532; Thompson v. McGill, 
¥reem. (Miss.) 401. But see Patter- 


son v. Linder, 14 Iowa 414 (satisfac- 
tion of the judgment on notes does 
not operate to discharge the lien so 
as to give priority to another judg- 
ment). 


98. Rice v. Wilburn, 31 Ark. 108, 
25 Am.R. 549; Dickason v. Eby, 73 
Mo. 133. 

[a] Reason for rule.—The sale is 


only of the equitable right of redemp- 
tion, not of the land. Rice v. Wil- 
burn, 31 Ark. 108, 25 Am.R. 549. 

99. Failure to present claim as not 
losing vendor’s lien see Executors and 
Administrators § 955. 

Necessity of presentation see Hxe- 
cutors and Administrators § 955. 

1. Selna v. Selna, 58 P. 16, 125 Cal. 
357, 73 Am.S.R. 47; Waschow v. Was- 
chow, 155 I11l.App. 167. 

[a] Reason for rule-——The mere 
filing of the claim did not show any 


determination or intention not to rely 
on the lien, nor is there anything in 
such act to make it inequitable to al- 
low such lien. Selna vy. Selna, 58 P. 
16, 125 Cal. 357, 78 Am.S.R. 47. 

2. Turner v. Horner, 29 Ark. 440; 
Hays v. Horine, 12 Iowa 61, 79 Am.D. 
518; Berberian v. Guaranty Trust Co. 
of Detroit, 241 N.W. 149, 257 Mich. 
159; Edmonson v. Phillips, 73 Mo. 57. 

3. Mahone v. Haddock, 44 Ala. 92; 
Boyd v. Jackson, 82 Ind. 525. 


4 Strain v. Walton, 34 S.W. 293, 
11 Tex.Civ.App. 624. 

5. Delassus & Delassus v. Postum 
& McGready, 19 Mo. 425. 

6; Farmer vy. Simpson, 6 Tex. 303. 

7. Butler v. Williams, 5 Heisk. 
(Tenn.) 241. 

8 Hampton v. Mayes, 3 Ind.T. 65, 
53 S.W. 483; Corlies v. Howland, 26 
Nee 311 [aff 22 A. 56, 46 N.J.Eq. 
611]. 


9. Chastain v. Haines, 27 So. 501, 
124 Ala. 618. 

one Pickrel v. Doubet, 239 I1l.App. 
553. 

Tie Clark sv. 
Cyan 503. 

12. Trustees of Schools v. Wright, 
141 Ill. 603; Conover v. Warren, 6 Ill. 
498, 41 Am.D. 196. 

[a] Particular time.—Three years. 
Conover v. Warren, 6 Ill. 498, 41 Am. 
D. 196. 

13. Fisher v. Shropshire, 13 S.Ct. 
DO AT OrSe eles. 6) nbs 109: 

’ 14, Owen v. Bankhead, 76 Ala. 143. 

15. Imperial Sugar Co. v. Cabell, 
(Tex.Civ.App.) 179 S.W. 83. 


Hunt, 3 J.J.Marsh. 


16. Morgan v. Dalrymple, 46 A. 
664, 59 N.J.Eq. 22 [aff 46 A. 666, 60 
N.J.Eq. 466]. 


17. School Trustees v. Wright, 12 
TIT: 43:2: 
18. Hewitt v..Dodd, 51 S.W. 795, 


21 Ky.L. 392. 


19. Patton v. Meddick, 122 So. 710, 
97 Fla. 1073. 


[a] Rule applied.—Mihoover v. 
Walker, 164 P. 504, 63 Colo. 22; 
Grubbs v. Eddleman, (Tex.Civ.App.) 
T1668) SSN Ole 


20. Generally see Estoppel, 21 C. 
J. p 1052. 

21. Burgess v. Greene, 64 Ala. 509; 
Hamilton v. Wright, 87 S.W. 1093, 27 
Ky.L. 1144; Attaway v. Carter, 1 Tex. 
Unrep.Cas. 73. 

[a] Rule applied.—(1) Failure of 
the vendee to deny the express reser- 
vation of the lien in the deed estops 
him from thereafter controverting 
such assertion. Hamilton v. Wright, 
87 S.W. 1093, 27 Ky.L. 1144. (2) An 
agreement by a prior encumbrancer 
and the vendor of a transfer of a note 
of the purchaser to the former on the 
express stipulation that it should be 
secured by a vendor’s lien estops them 
from denying the existence of the lien. 
Grace v. Miller, 23 S.W. 444, 4 Tex. 
Civ.App. 50. 

22. Whiteside v. Watkins, (Tenn. 
@hi A.) +58 .SswW...2107;, Larscheidy iy. 
Hashek, 125 N.W. 442, 142 Wis. 172, 
20 Ann.Cas. 576. Compare White v. 
Wakefield, 7 Sim. 401, 8 Eng.Ch. 401, 
58 Reprint 891 (a vendor selling land 
to one trustee without the concur- 
rence of cotrustees or the cestui que 
trust, by permitting the trustee to re- 
tain part of the money, estops himself 
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der a statute providing that use of the word “grant” 
or “convey” includes the impheation of covenants 
that the estate has not been otherwise conveyed and 
that it is not encumbered, unless the conveyance 
expressly provides otherwise, in the case of a ven- 
dor’s express lien, a vendor who, subsequent to the 
sale, executes a deed of trust on the land is there- 
by estopped from asserting his vendor’s implied len 
as against any person holding under the trust deed.?* 
So, where third parties have acquired a vested in- 
terest in ignorance of a lien by reason of retained 
title, the vendor’s laches in asserting his lien con- 
stitutes an estoppel.24 However, in the case of a 
retained lien, where the contract provides for re- 
tention of the lien until the note secured is com- 
pletely paid, the fact that laches prevents the hold- 
er of the note from securing a personal judgment 
against the indorser does not estop the vendor as 
to his vendor’s lien.2®> Whether the vendor’s hen 
be that by reason of retained title,?° or by reason 
of a reserved lien in the conveyance,?’ the bar re- 
sulting from the statutory notice to lienholders in 
an action to enforee a judgment hen against the 
land does not apply, where the owner of such ven- 
dor’s lien is not a party to the judgment suit. Even 
though the holder of a vendor’s lien note sent the 
note and a release of the lien to a third person 
loaning the money for payment, and such person 
falsely informed a subsequent purchaser that the 
note was paid and gave him the release, where the 
vendee did not rely on such release, the holder of 
the lien note is not estopped to assert his lien.?§ 


[§ 1192] (2) By Recitals or Provisions in Deed 
or Contract.2® As between the vendor and purchas- 
er, the recital of payment in the deed will not estop 
the vendor to assert the vendor’s implied lien, if the 
purchase money has not in fact been paid.2° How- 


from relying on a vendor’s lien). 


So. 224, 173 Ala. 


[a] Prior to statutory abolition of 
implied liens (1) the text rule was| May, 69 Ala. 33; 
held. Churchill v. Costin, 60 Ga. 513. Pen 74; 


(2) Statutory abolition of implied lien 
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488, 211 Ala. 335; Cook v. Atkins, 56 
363; 
Shorter v. Frazer, 64 
Bankhead vy. Owen, 60 Ala. 


[§§ 1191-1193 


ever, a recital in a deed that “the balance of the pur- 
chase money . . . is secured to be paid,” does 
not operate as an estoppel.*1 So a vendor’s implied 
lien may be enforced, although the habendum clause 
recites that the purchaser is to have and to hold 
the land free from the claims of the vendor and all 
other persons.?2, Where the extent of the lien re- 
tained is expressly provided for in the vendor’s deed, 
he is thereby estopped from claiming a lien to a 
greater extent.?3 A vendor who reserves a len 
in his deed and who thereafter excutes a second 
deed acknowledging the payment of the purchase 
money, although it has not been paid, loses his lien 
reserved in the first deed and acquires a vendor’s 
equitable lien.?4 

[§ 1193] (3) By Representation, Concealment, or 
Disclaimer.?® Where the vendor of land informs 
a subsequent purchaser from his vendee that he has 
no claim as to the land, he is thereby estopped to 
assert an implied lien against such purchaser;*° 
and he is likewise estopped where he informs the 
subpurchaser that he will not look to him for pay- 
ment,*®? or agrees for a valuable consideration that 
the land shall be free from any lien.*® So, also, the 
vendor’s agreement to waive his implied lien estops 
him from setting up the lien as against a subsequent 
mortgagee.®® Silence on the part of the holder of 
a vendor’s lien, when duty requires him to speak, 
will operate as an estoppel.*® However, a vendor 
in possession, who knows of a sale to a third person 
and points out the portion of the land sold to such 
person, being asked no questions and making no 
explanations, is not estopped to assert his lien.*! 
Where the vendee has abandoned the property, the 
fact that the vendor has taken possession and has 
collected the rents does not estop him from assert- 
ing his vendor’s implied lien.4? In accordance with 


to the other clauses of the deed. Ma- 
jor v. Bukley, 51 Mo. 227. 


Habendum clause of deed as defin- 
ing estate granted see Deeds § 72. 


33. Harris’ Assignee y. Gardiner, 


Wilkinson v. 


see supra § 1074. 


23. See statutory provisions; 
case infra this note. 


[a] In Texas, under Rev. St. (1925) 
art 120 7eu(Rev. St. flgiDimart aid2)) 
providing that use of the word 
“orant”’ or “convey” includes the im- 
plication that the estate has not been 
previously conveyed and is not en- 
cumbered, a party who executes a 
trust deed on land after he had con- 
veyed it and while he owned vendor’s 
lien notes is estopped from asserting 
lien against the holder under a trust 
deed. Frazier v. Tankersley, (Commn. 
App.) 285 S.wW. 305 faff (Civ.App.) 
272 SOW. 212]. 


24. Duffield v. Butler, 12 S.E. 776, 
384 W.Va. 624. And see cases infra 
this section; and infra §§ 1192, 1193. 


25. Hodges v. Roberts, 12 S.W. 222, 
(T4ehex. Oil 


26. Benson vy. Snyder, 24 S.E. 880, 
42 W.Va. 223. 


and 


27. Benson v. Snyder, supra. 
28. Shaw v. First State Bank of 
Abilene, (Tex.Commn.App.) 231 S.W. 


325 [mod (Civ.App.) 214 S.W. 442]. 


29. As waiver of lien see supra § 
1183. 
30. Ala.—Posey v. Dodson, 100 So. 


Ark.—Lay v. Gaines, 196 S.W. 919, 
130 Ark. 167; Keathley v. Keathley, 
170 S.W. 564, 115 Ark. 605; Miller v. 
Mattison, 150 S.W. 710, 105 Ark, 201; 
Robinson v. Woodson, 33 Ark. 307; 
Holman v. Patterson’s Heirs, 29 Ark. 
3573 Scott v. Orbison, 21, Ark. 202: 


Ky.—Jackson y. Engle, 20 S.W.(2d) 
460, 230 Ky. 558; Brown v. Ferrell, 83 
Ky. 417; Powell’s Adm’r vy. Minor, 
Dixon & Co., 11 Ky.L. 286. ) 


Mich.—Dunton y. Outhouse, 31 N. 
W. 411, 64 Mich. 419; Brown v. Por- 
ter; 2° Mich. N.Ps 12: 


Miss.—Walton vy. Hargroves, 42 
Miss. 18, 97 Am.D. 429. 


31. Major v. Bukley, 51 Mo. 227. 


[a] Reason for rule.—The con- 
trary contention ‘is clearly untenable 
and has not the sanction of either rea- 
son or authority in its support. If 
such a doctrine as this [contrary con- 
tention] should prevail, vendors’ liens 
would soon become plants of delicate 
and exotic growth.’ Major v. Buk- 
ley, 51 Mo. 227, 232. 


32. Major v. Bukley, supra. 

[a] Reason for rule.—The haben- 
dum clause is not an essential part of 
the deed, as it merely denotes the ex- 
tent of the estate granted, and it may 
be entirely rejected when repugnant 


68 S.W. 8, 24 Ky.L. 103. 


eee Robinson vy. Woodson, 33 Ark. 
35. As waiver of lien see supra § 
1184. 
36. Hoots v. Williams, 22 So. 497, 


116 Ala. 372; Lacy v. Eller, 35 N.B. 
847, 8 Ind.App. 286. 


[a] Vendor present at foreclosure 
sale.—A vendor is estopped to assert 
his vendor’s implied lien as against 
one who bought the property in at a 
foreclosure sale of a mortgage which 
had been given by the purchaser, and 
at which sale the vendor was present 
and not only made no objection but 
stated that he had no claim on the 
land. Hoots v. Williams, 22 So. 497, 
116 Ala. 372. 


37. North v. Rogers, 78 S.W. 165, 
25 Ky.L. 1542. 
38. Burgess v. Greene, 64 Ala. 509. 


39. Wilson vy. Shocklee, 126 S.W. 
832, 94 Ark. 301. 


40. Rogers v. Chandler, 6 La.Ann. 
349, 351 (per Slidell, J.); Knicker- 
bocker Trust Co. v. Carteret Steel Co., 
82 A. 146, 79 N.J.Eq. 501. 


41. Dyer v. Martin, 5 Ill. 146. 


42. Dale v. Akin, (Tex.Civ.App.) 
27 S.W.(2da) 327. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1193-1194] 


the general rule** that a person surrendering pos- 
session may be estopped when the circumstances are 
such as to indicate a disclaimer of such right or 
title, and it would be inequitable to permit him to 
assert the contrary,4* where the vendor fails to as- 
sert his reserved lien within a reasonable time after 
knowledge of the facts, he is estopped thereafter to 
Where the purchaser is in- 
formed or led to believe that a certain sum is due, 
one having a vendor’s lien by reason of retention 
of title is estopped to assert that a larger sum is 


assert such claim.*® 


due.*® 


[§ 1194] 12. Payment, Release, or Satisfaction— 
a. Paymentt7—(1) In General. Where the debt, on 


43. See Estoppel § 174. 

44. Hunnicutt v. Lee, (Tex.Ccommn. 
App.) 38 S.W.(2d) 572 [aff (Civ.App.) 
23 S.W.(2d) 479]. 


45. Hunnicutt v. Lee, supra. 


te Williams v. Jackson, 28 Ind. 
334. 
47. Cross references: 


Effect of tender of payment see infra 
81195. 


Payment: 
Generally see Payment 48 C.J. p 
Bilis 
As discharge of lien generally see 
Liens § 


As release see infra § 1196. 
Distinguished from release see Re- 
lease § 2 
Distinguished from satisfaction see 
Payment § 2 
Presumption of payment from lapse 
of time as affecting vendor’s hen 

see Payment § 210. 

4g. See supra § 1082. 

49. Doty v. California Rice Mill- 
ing Co} 174 P2389, 37 CalApp. 449; 
Nutter v. Fouch, 86 Ind. 451; Wilder 
v. Smith, 12 B.Mon. (Ky.) 94; Brown 
vy. O’Brien, 36 N.W. 637, 39 Minn. 138. 

[a] Application of money to pur- 
poses authorized by vendor consti- 
tutes payment within the meaning of 
the text rule. Brown y. O’Brien, 38 
N.W. 637, 39 Minn. 13. 

[b] Duplicate purchase - money 
notes.—Where the maker of negotia- 
ble vendor’s lien notes before their 
maturity gives the vendor duplicate 
notes, and a trust deed securing them, 
on the statement by the vendor that 
the originals are lost, the vendor’s 
lien of an innocent purchaser for val- 
ue of the original notes is not lost by 
the payment of the duplicate notes 
by the vendee. Degenhart vy. Short, 
40 S.W. 150, 15 Tex.Civ.App. 636. 

{[c] Failure of bank.—Where the 
purchaser withholds part of the pur- 
chase money and leaves it with a bank 
to be paid to the mortgagee of the 
vendor on the receipt of a release, 
and takes a receipt setting out such 
purpose, and the bank fails before the 
payment to the mortgagee, there was 
no payment so as to extinguish the 
lien. Miles v. Drucker, 78 Mo.App. 
470. 

[d] Payment to assignee.—(1) The 
text rule applies where payment is 
made to an assignee of a purchase- 
money note, Wilder v. Smith, 12 B. 
Mon. (Ky.) 94. (2) However, pay- 
ment to such assignee after a sale 
under a judgment for the purchase 
money does not extinguish the lien. 
Truebody v. Jacobson, 2 Cal. 269. 


{[e] Payment by shares of stock.— 
(1) Where the price to be paid is 
shares of stock, and a certificate 
therefor, issued in the vendor’s name 
and under the agreement, was put in 


VENDOR AND PURCHASER 


record.°° 


[66 C.J.] 1277 


which a vendor’s implied lien is based,*® is paid, the 
lien ceases to exist,?® and the person paying is en- 
titled to have the recorded contract canceled of 
However, the vendee’s fraudulent act in 
withdrawing all funds from the bank in order to 
defeat a check he has given in part payment, of the 
price prevents application of the foregoing?* rule.°? 
So, where the vendee fraudulently induces the ven- 
dor to accept in payment property that is worthless 
or of less value than that represented, the vendor’s 
implied lien is not extinguished.°* 


Part payment 


only does not affect the vendor’s implied lien as to 


extinguishes the 


escrow as security for his paying off 
the encumbrance on land, he was 
thereby paid the price so as to ex- 
tinguish the lien. Doty v. California 
Rice Milling Co., 174 P. 389, 87 Cal. 
App. 449. (2) This rule is not affect- 
ed by the fact that a new corporation 
is formed to replace the first one, tak- 
ing over its property, and replacing 
the stock in escrow. Doty v. Cali- 
fornia Rice Milling Co., supra. 

{f] Purchase-money note won on 
wager.—Where A sold land to B and 
took his note for the purchase money, 
and afterward B won the note on an 
election bet and it was given to him 
by A, the delivery of the note to the 
maker did not discharge his indebted- 
ness, so as to affect the lien. Fore- 
man v. Hardwick, 10 Ala. 316. 


[g¢] Repayment of unauthorized 
payment.—Where ark administrator 
applies money of the estate to the pay- 
ment of his individual purchase-mon- 
ey note, and the vendor is compelled 
to repay such money to the estate, 
the vendor’s lien for the amount on 
the land existed precisely as though 
no payment had been attempted to be 
made. Fleece v. O’Rear, 83 Ind. 200. 


[h] Superior title (1) of vendor 
and successor in interest is_extin- 
guished by payment of notes. Evrage 
v. Lane, (Tex.Civ.App.) 21 S.W.(2d) 
594. (2) Payment of the purchase 
price by a prior holder did not inure 
to the grantee, where deeds passing 
title to the grantee were executory, 
requiring payment. Evrage v. Lane, 
supra. 

{i] Innocent purchaser of notes 
for value is not bound by payments 
to the original holder after assign- 
ment; where the original holder 
does not have the notes and was not 
authorized to collect. J. I. Porter 
Lumber Co. v. Bonner, 290 S.W. 606, 
172 Ark. 828. 


50. Crump v. Mangan, 168 N.Y.S. 
679, 101 Misc. 568. 

51. See supra note 49. 

52. Madden v. Barnes, 30 Am.R. 


7038, 45 Wis. 135. 


53. Nysewander v. Lowman, 24 N. 
B. 355, 124 Ind. 584. 


_ 54 Hays v. Horine, 79 Am.D. 518, 
12 Iowa 61; Tobey v. McAllister, 9 
Wis. 463. 


[a] Agreement for acceleration of 
payment.— Where the vendor and ven- 
dee agree that, if any two of five notes 
become due and unpaid, the vendor 
may treat them all unpaid as due, 
and the lien is enforceable, such 
agreement does not mean that two 
notes must be wholly unpaid, but 
that, if two notes are not fully paid, 
the agreement applies, so that part 
payment of the notes does not affect 
the application of the agreement. 
Mudd v. Carico, 47 S.W. 1080, 104 Ky. 
719, 20 Ky.L., 898. 


{[b] If part of note taken for pur- 


the balance unpaid.°* 


Payment of the debt also 
vendor’s reserved lien,®® unless the 


chase money is paid, the lien is good 
as to the residue, and the purchaser 
becomes a trustee as to all that re- 
mains unpaid. Truebody v. Jacobson, 
2 Cal. 269; Garson v. Green, 1 Johns. 
Ch. (N.Y.) 308. 

55. Ark.—Star Lime & Zinc Min- 
ing Co. v. Arkansas Nat. Bank, 225 Ss. 
W. 322, 146 Ark. 246. 


Ky.—Arnett v. Howard, 161 S.W. 
531, 156 Ky. 458; Hamilton v. Wright, 
87 S.W. 1093, 27 Ky.L. 1144. 


Tenn.—Exchange, etc., Bank v. 
Bradley, 15 Lea 279. . 


Tex.—Harrison v. First Nat. Bank, 
(Commn.App.) 238 S.W. 209 [mod 
(Civ.App.) 224 S.W. 269]; Tetens v- 
Tetens, (Civ.App.) 45 S.W.(2d) 1018; 
Hatton v. Bodan Lumber Co., 123 8. 
W. 168, 57 Tex.Civ.App. 478; Wood 
v. O’Hanlon, 111 S.W. 178, 50 Tex.Civ. 
App. 642. 


Va.—Simmons v. Lyles, 27 Gratt. 
(68 Va.) 922. 


[a] Agreement as to payment.— 
(1) Where it is understood between 
the parties to a sale of land that the 
purchase money shall be applied to 
the discharge of a vendor’s reserved 
lien existing thereon, equity will con- 
sider it as done, and give the pur- 
chaser the same rights as though the 
money had actually been applied to 
the discharge of the lien. Houston 
First Nat. Bank vy. Ackerman, 8 S.W. 
45, 70 Tex. 315. (2) Where defend- 
ant gave vendor’s lien notes in pay- 
ment of land and after bankruptcy 
deposited the amount of the note then 
due with the payee under an agree- 
ment that the deposit should be re- 
turned to him in case it was held 
in the bankruptcy court that the land 
was not his homestead, the payee’s 
wrongful retention of the deposit aft- 
er an adjudication adverse to the 
homestead claim did not constitute 
payment. Brown v. Bay City Bank & 
Trust Co., (Tex.Civ.App.) 161 S.W. 23. 


[b] New note.—(1) A grantee ex- 
ecuted a note for the balance due, and 
while it was still unpaid he sold part 
of the land to another, who paid in 
part by a note which the holder of 
the first note agreed to accept, and 
it was held that the last note was only 
evidence that the purchase money 
had not, to the amount thereof, been 
paid, and the purchase money was a 
lien on the land by virtue of the orig- 
inal deed. Martin v. Turner, (Ky.) 
115 S.W. 833. (2) The assignee’s ac- 
ceptance of new note for part of the 
purchase money assigned does not 
operate as a payment of the lien ex- 
pressly reserved as security. Pritch- 
ard v. Warner’s Assignee, 4 Ky.L. 349, 
11 Ky.Op. 751. ‘ 


{[c] Merger.—(1) If a subpurchas- 
er, assuming payment of the notes 
secured by the lien, or a person acting 
for his benefit, purchases such notes, 
such purchase constitutes a payment 
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payment is made on an express agreement that the 
security shall be kept alive,®® and except as to a bona 
fide purchaser of the land.°* Acceptance of worth- 
less property, fraudulently induced by the vendee, 
does not constitute an extinguishment of the debt 
or payment of the purchase money so as to affect 
the vendor’s reserved lien.*® So an unauthorized 
payment to an insolvent vendor does not affect the 
right of a transferee of the note to enforce the 
reserved lien.6® Again, part payment of the debt 
does not affect the vendor’s reserved lien on the 
entire land for the balance unpaid.®° The vendor’s 
lien by retention of title is likewise extinguished by 
payment of the obligation.°t Where the vendor re- 
tains title, and the vendee constitutes the bank named 
as payee of the purchase-money note as custodian 
of deposits made in payment, as against a transferee 
of the note, a subsequent applieation by the bank 
of such deposits and the issuance of a warranty 
deed: to the vendee without authority do not affeet 
the vendor’s lien.®? 


[§ 1195] (2) Tender of Payment.*? A valid ten- 
der of the full amount due will extinguish the ven- 
dor’s implied®* or reserved®® lien. Where the par- 
ties enter into an agreement in two parts, the ven- 
dor accepting a cash payment, and undertaking to 
pay back taxes or else make a warranty deed at the 
end of four years without further payment, which 
agreement he gave to the vendees, but the dupheate 
agreement given the vendor contained nothing about 
the warranty deed, the vendor’s transferee subject 
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to the agreement did not extinguish the vendor’s 
lien by retained title by refusing to give such war- 
ranty deed on tender of the additional sum due after 
payment of back taxes, where the tender was with- 
drawn on his refusal, in the absence of his knowl- 
edge of the vendor’s agreement to give a warranty 
deed.6* The vendor’s lien by reason of retention of 
legal title is not extinguished by a tender of the 
balance of the purchase money when the vendee re- 
quests affirmative relief in the vendor’s action for 
ejectment, and the judgment in such action declares 
the existence of such hen.®? 


[§ 1196] b. Release or Satisfaction®*—(1) In 
General. A release of the debt extinguishes: the 
vendor’s implied lien,®® unless the parties stipulate 
that the benefit of liens shall be retained.*® Thus, 
if the vendor joins with the vendee in executing a 
deed to the vendee and a third person, such second 
deed constitutes a release of the hen as to sums due 
under the first deed.74 A settlement agreement, by 
the terms of which the vendor obtains a note from 
the vendee as a premium for abandonment of the 
contract, precludes any assertion of an implied lien.*? 
While a statutory specification as to the form of 
the release must be complied with,*? in the absence of 
such requirement, a formal release is not absolutely 
indispensable,‘* as an affirmative declaration or act 
equivalent to such declaration by the record owner 
of the notes that such notes have been paid, satis- 
fied, or canceled, or the lien released or extinguished, 
is sufficient.7> Where the parties agree to a re 


of the debt so as to merge the lien 
in the title. Hall v. Conine, (Tex. 
Civ.App.) 230 S.W. 823. ~ (2) Trustees 
under a deed of trust from a subpur- 
chaser assuming payment of lien 
notes, acquiring such notes, are pre- 
sumed to have done so for the sub- 
purchaser’s benefit within the mean- 


ing of such rule. Hall v. Conine, 
supra. 
[dad] Superior title—(1) Payment 


of the purchase money divests the 
vendor of his superior title to the 
land conveyed (Burnett v. Atteberry, 
145 S.W. 582, 105 Tex. 119 [mod (Civ. 
App.) 130 S.W. 1028]), (2) since with- 
out the existence of the debt the re- 
tained estate has no foundation for 
its existence (Burnett v. Atteberry, 
supra). (3) Payment and discharge 
of a vendor’s lien by the vendee vests 
the legal title to the property in the 
vendee. Davidson y. Bodan Lumber 
Co., (Tex.Civ.App.) 143 S.W. 700. 

Payment as release of lien see in- 
fra § 1196. 

56. Star Lime & Zine Mining Co. 
v. Arkansas Nat. Bank, 225 S.W. 322, 
146 Ark. 246. 

57. Rooney v. Porch, (Tex.Civ. 
App.) 223 S.W. 245 [rev on other 
grounds (Commn.App.) 239 S.W. 910]. 


58. Jarratt v. Langston, 138 S.W. 


1008, 99 Ark. 4388. 

59. Vance v. White, 21 S.W.(2d) 
853, 180 Ark. 470. 

60. Treas Vv Bank of Marshall 


County, 2 S.W. (24) 43, 234 Ky. 376. 
Contra Harman & Stringfellow v. Le- 
grande, 91 So. 726, 151 La. 253. 


61. Engelbach v. Simpson, 33 S.W. 
596, 12 Tex.Civ.App. 188. 


[a] Payment growing out of lia- 
bility as indorser.—W here a vendor of 
land executes a bond for the deed and 
transfers by indorsement the pur- 


chase-money note, the recovery of a 
judgment on the note by the indorsee 
against the maker, and its payment 
by the vendor after his liability as 
indorser has been fixed, does not sat- 
isfy the debt or discharge the lien. 
Kelly v. Payne, 18 Ala. 371. 

62. Calhoun vy. Sharkey, 180 S.W. 
216, 120 Ark. 616. 

63. Effect of tender of payment 
generally see Tender §§ 66—69. 

Tender of payment as preventing 
defauit entitling vendor to enforce 
lien see infra § 1223. 


64. Haile v. Smith, 45 P. 872, 113 
Galk. 656; -—Kaufman yv.-All Persons, 
Btc., 117 P. 586, 16 Cal. App. 388. 


65. Thompson v. Lyon, 20 S.E. 812, 
40 W.Va. 87. See Hill v. Pettit, 66 
S.W. 188, 23 Ky.L.Rep. 2001 (where 
agreed tender was not made, the ven- 
dor need not accept time paper sub- 
stituting other debtors). 


fa] Attorney’s fees.—Where notes 
for the purchase price of land are in 
the hands of an attorney for collec- 
tion, and his fees as therein provided 
for have accrued, a tender of the 
amount due, not including such fees, 
is insufficient to release the vendor's 
reserved lien. Honaker v. Jones, 115 
S.W. 649, 103 Tex. 239 [aff and re- 
formed on other grounds 122 S.W. 529, 
108 Tex. 239, and reh den 126 S.W. 4, 
103 Tex. 239]. 


66. Bolton v. Jewett, 75 N.W. 293, 
117 Mich, 105. 


67. Rice v. Vaughn, 193 P. 176, 107 
Kan. 598. 


68. Cross references: 

Executor’s release of lien for purchase 
money see Executors and Adminis- 
trators § 458. 

Parol release of: 

Vendor’s implied lien see Frauds, 
Statute of § 229. 


Parol release of:—Cont’d 
Vendor’s reserved lien see Frauds, 
Statute of § 197. 
Release of debt as affecting security 
generally see Release § 
Satisfaction distinguished from re- 

lease see Release § 2. 

69. Grable v. Killits, 282 ; 
[eert den 43 S.Ct. 95, 260 U.S. 735, 
L.Ed. 488]. 

Debt as basis of vendor’s implied 
lien see supra § 1082. 


70. Ferguson v. Hanauer, 19 S.W. 
749, 56 Ark. 179. 

71. See Bell v. Egelhoff, 204 I11. 
App. 618. 

72. Pray & Thomas y. Donald, 193 
N.W. 7, 195 Iowa 745: 

{a] Undated receipt.—Receipt for 


the purchase money at the bottom of 

the deed, where the formal receipt of 

the money is without date, is not 

prima facie evidence of satisfaction 

oF an lien. Eichelberger y. Gitt, 104 
a. : 


73. Hicks’ Committee y. Smith, 166 
S.W. 248, 158 Ky. 752. 


[a] In Kentucky (1) under St. §§ 
498a, 499, an attempted release by a 
mere note to the clerk and his entry 
thereof on the record is ineffectual. 
Hicks’ Committee v. Smith, 166 S.W. 
248, 158 Ky. 752. (2) Under St. § 498a 
subd 8, providing in effect that the re- 
lease must be made on the record book 
in the county clerk’s office containing 
the instrument and by the person who 
shall appear on the record to be the le- 
gal holder of the note secured by. the 
lien, an attempted release by the at- 
torney of the holder is not sufficient. 
Phillips v. Arnett, 175 S.W. 660, 164 
Ky. 426. 


74 Gibson v. Morris, (Tex.Civ. 
App.) 47 S.W.(2d) 648. 
75. Gibson v. Morris, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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lease under specified circumstances, in order to en- 
title the vendee to a release of the land from the 
reserved lien, there must be a compliance with the 
terms of the agreement.7® However, the vendor can- 
not be compelled to release his reserved lien simply 
because he is furnished an indemnity bond, even 
though his condition would be thereby bettered.** 
Payment of the lien notes ipso facto releases the 
vendor’s reserved lien, even though no formal re- 
lease is executed,’® particularly when the payment 
is made on the understanding that the lien was there- 
by released,7® but the holder of the notes may, if 
he desires, execute a formal release.*° The mere 
fact that the notes secured by the reserved lien are 
long overdue does not show that the lien has been 
released.s Under an agreement to release a re- 
served lien on payment of a stipulated sum per acre, 
where a general payment has been made without 
a request to take advantage of such release agree- 
ment, such advantage cannot be claimed.S* Where 
the vendee is given a right to have a release of the 
reserved lien as to portions of the land under spec- 
ified conditions, in order to avail himself of such 
right he must strictly comply with the conditions.** 
Where the contract provides that the vendor will 
release lots as partial payments are made, if the 
vendees are in arrears they are not entitled to the 
release of any part of the lands,** and this rule 
also applies to purchasers from the vendee.®*’ If 
the contract provides for such release on additional 
payment, payments made under the contract by a 
vendee in default are not such additional pay- 
ments.8® So, where the contract provides that a lien 
shall be retained to secure payment, that interest 
at a specified rate shall be payable annually, and 
that the vendor will release the lien as to any part 


[a] hus the fact that the record 
owner of the legal and equitable title 


[a] 
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of the land on payment of a specified sum, the prom- 
ise to pay the interest at the designated time and 
the promise to release the lien are dependent prom- 
ises,8? so that the vendee, in default as to the in- 
terest payment, on which payment the release is 
conditioned, is not entitled to have a release of the 
lien on payment of the specified sum.** Again, the 
contract provision that the vendor will release his 
reserved lien when payment amounting to not less 
than one-tenth part of the balance due is made re- 
quires payment of the stipulated amount of princi- 
pal and unpaid interest then due,’® and, in accord- 
ance with the general rule®® that at common law a 
tender must be made before suit is filed,?+ such pay- 
ment must be made prior to foreclosure suit.°? Since 
a reserved lien passes by reason of assignment of 
the lien notes,®? after assignment of the lien notes 
the vendor has no right to release the lien,®* such 
right being alone in the assignee.°® The granting of 
an extension of time to one of a series of subpurchas- 
ers does not release the vendor’s reserved len in 
the hands of a transferee as to prior subpurchasers 
assuming payment of the note secured by the len, 
in the absence of the transferee’s notice of the as- 
sumption of the obligation by such others.°® The 
execution by a vendor of a deed for the purpose of 
correcting the description in a previously executed 
deed, which recites that the lien reserved in the first 
deed is not affected or released by the second deed, 
does not operate to release the land from the lien 
reserved in the first deed.°? Where a release of the 
lien has been given,®® in the absence of an agree- 
ment otherwise,®® or has been agreed to,’ the ven- 
dor’s superior title by reason of the lien is thereby 
vested in the person making the payment. Where 
the vendor releases his reserved lien on considera- 


er, 235 N.W. 163, 253 Mich. 300. 


While 85. McClure v. Edward J. Meyer 


to land and the vendor’s lien notes 
conveyed ‘the land by warranty deed 
constituted relinquishment of the lien, 
and gave the grantee a_fee estate. 
Gibson v. Morris, (Tex.Civ.App.) 47 
S.W.(2d) 648. 


76. Webster v. Land, etc., Co. of 
America, (Tex.Civ.App.) 24 S.W. 570. 


77. Dunh v. Dunn, 266 S.W. 25, 205 
Ky. 477. 


7g. Allen v. Hall, 
52 S.W.(2d) 661. 

79. Allen vy. Hall, supra. 

go. Allen v. Hall, supra. 

[a] Duty.—(1) Where a vendor’s 
lien is expressly retained, the duty 
rests on the vendor, if owner of the 
lien at the time, to execute at his 
expense a release, on payment of the 
purchase price (Engelbach v. Simp- 
son, 33 S.W. 596, 12 Tex.Civ.App. 188), 
(2) and a release by an attorney hold- 
ing the purchase-money notes for col- 
lection is not sufficient, unless he is 
definitely authorized to make such re- 
lease (Engelbach y. Simpson, supra). 
(3) Construction of power of attor- 
ney executed by the vendor of lots, 
empowering a third person to release 
the vendor’s lien as thirty dollars 
for each lot should be paid to the ven- 
dor or a bank, as requiring the ven- 
dor himself to release lots on which 
a house stood for such payment, was 
held erroneous. Stone v. Robinson, 
(Tex.Civ.App.) 180 S.W. 135. 


81. Head v. Moore, (Tex.Civ.App.) 
232 S.W. 362. 


82. 


(Tex.Civ. App.) 


Vineyard y. Miller Land Co,,! 


equity would protect the purchaser 
from the vendee of a particular tract 
of land, who had furnished money 
paid to the vendor against any lien 
of the vendor, if such payment 
amounted to the stipulated sum per 
acre, a purchaser who had not paid 
as much as such sum per acre had no 
right to demand that previous pay- 
ments made by land company on 
notes in excess of twenty-five dollars 
per acre for other lands sold should 
be applied to discharge of lien on 
his land. Vineyard v. Miller Land 
Co., (Tex.Civ.App.) 209 S.W. 693. 


83. White v. Tegnell, (Tex.Civ. 
App.) 206 S.W. 213. 


[a] Assignee of note may give a 
valid release of a reserved lien. Mc- 
Camly v. Waterhouse, 16 S.W. 19, 80 
Tex. 340. 


[b] Subvurchasers.—(1) Under a 
deed containing a provision for partial 
release ‘of a vendor’s lien, as to ven- 
dees, heirs, and assignees, the ven- 
dees were entitled to such a release 
on payment of one of purchase-money 
notes, although, on resale of part of 
the land to be released from the lien, 
they had not-tendered money received 
from such resale to the vendors and 
demanded release. White v. Teg- 
nell, (Tex.Civ.App.) 206 S.W. 213. (2) 
Under a deed provision for partial re- 
lease of a vendor’s lien, the vendees 
were held entitled to such release, on 
payment, although making no demand 
at time of payment. White v. Teg- 
nell, supra. 


84. Pine Shores Realty Co. v. Park- 


Southfield Woods Corporation, 236 N. 
W. 907, 254 Mich. 686. 

86. MacLeod v. Hamilton, 236 N.W. 
912, 254 Mich. 653 [foll MacLeod v. 
baie 236 N.W. 897, 254 Mich. 

87. Reitzer v. Medlake Develop- 
a Co., (Tex.Civ.App.) 27 S.W.(2d) 

88. Reitzer v. 


5 Medlake Develop- 
ment Co., supra. 


89. California State Life Ins. Co. 
Tegel (Tex.Civ.App.) 193 .S:W. 


9G. See Tender § 21. 


91. California State Life Ins. Co. 
v. Elliott, supra. 


92. California State Life Ins. Co. 
v. Elliott, supra. 
93. See supra § 1119. 


94. Busch y. Broun, (Tex.Civ.App.) 
152 S.W. 683. 


95. Busch v. Broun, supra. 

96. Newby v. Harbison, (Tex.Civ. 
App.) 185 S.W. 642. 

97. Smith v. Ojerholm, (T'ex.Civ. 
App.) 51 S.W. 37. 

98. Tetens v. Tetens, (Tex.Civ. 
App.) 45 S.W.(2d) 1018; Henderson vy. 


Hawley, (Tex.Civ.App.) 237 S.W. 341; 
Atteberry v. Burnett, (Civ.App.) 130 
S.W. 1028 [mod on other grounds 145 
Siw. 582; '105' Lex. W19q- 

99. Imperial Sugar Co. v. Cabell, 
(Tex.Civ.App.) 179 S.W. 83. 

1. Henderson v. Hawley, (Tex.Civ. 
App.) 237 S.W. 341. 
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tion of the vendee executing a promissory note to 
him, but the vendee has failed to execute such note, 
the vendor may rescind the subsidiary agreement and 
assert his hen rights.2 A debt secured by a vendor’s 
lien is satisfied by a sale under order of court for 
the amount thereof, although the purchase-money 
bonds may not be collected.’ So, also, acceptance of 
other security under an agreement operates as a sat- 
isfaction of a vendor’s implied* or reserved® lien. 


[§ 1197] (2) Necessity for Consideration. <A 
good and sufficient consideration is necessary to the 
validity of a release of a vendor’s implied® or re- 
served’ lien. A gratuitous release of a mortgage giy- 
en to secure the purchase price of land does not 
operate as a release of the vendor’s implied lien, 
where third parties have acquired no rights under 
ai 

[§ 1198] (3) Extent—(a) In General. A record- 
ed release of the vendor’s implied lien operates to 
free the land from the lien as in the hands of a 
bona fide purchaser without actual knowledge of the 
hen note, even though prior to such release the note 
had been transferred to a third party.® “So the re- 
corded release of a vendor’s reserved lien, executed 
by the vendor after he has assigned the lien, is good 
as to a subsequent encumbrancer without notice of 
the assignment.t®° Moreover, if a subsequent pur- 
chaser has knowledge of the release of the vendor’s 
reserved lien, but has no notice of the assignment of 
the note secured by the lien, he does not take subject 
to such lien! An instrument reciting payment of 
the notes secured by a reserved lien and that the 
lien is released as to the vendee and assigns releases 
the lien as against the vendee and those claiming 
under him.?2 A release of a lien reserved for benefit 
of the vendor’s ereditors is not evidence of a dis- 


Frost, (Tex.Civ. [b] 


2. Dishman  v. 
App.) 140 S.W. 358. 


3. Burch’s Adm’r v. Bradshaw, 4 


VENDOR AND PURCHASER 


Prior to statutory abolition of 
the vendor’s implied lien (1) 
the vendor joins with the vendee in 


[§§ 1196-1198 


charge of the debts secured.t? A release of the ven- 
dor’s reserved lien, including a provision against 
estoppel from collecting compensation for additional 
land, does not thereby contain a qualification of the 
complete extinguishment of the hen.1* After release 
of the reserved lien, the owner of the lien notes may 
negotiate the notes thus stripped of the lien, provid- 
ed the purchaser has notice of the release.1° A re- 
lease to which the holder of the lien notes was not a 
party is not binding on him.'® The function of a 
release of a reserved lien is practically nothing more 
than the written evidence of the payment of the 
purchase money and the consequent discharge of 
the lien.17 A statutory provision that satisfaction of 
any lien on the margin of the record, where the in- 
strument creating it or securing it is recorded by 
the owner of record of the indebtedness secured, 
shall be full and complete protection for any subse- 
quent purchaser, mortgagee, or judgment creditor 
of the mortgagor and grantor, where there has been 
no marginal indorsement on the record showing that 
the indebtedness secured had been transferred or 
assigned, does not apply so as to protect the maker 
of a note secured by a vendor’s reserved lien,® or 
his heirs.t19 Even though, at the request of an agent 
of a transferee of notes given by subpurchasers, the 
vendor executes a release of the reserved lien when 
not the owner of the lien notes, if the agent then 
knew that the vendor did not own the lien notes, 
the vendor is not hable in damages to the holder of 
the notes because of such release, the principal and 
agent not being able by reason of the release to ob- 
tain priority rights as against the holder of the orig- 
inal len notes,?° although the land properly may 
be encumbered so as to reimburse a subpurchaser re- 


[b] Lien released by mistake.— 
Where defendant purchased land with 
notice that a recording deed of release 


where 


Ky.L. 728. 

4. Clancey v. Blickem, 
HSB SOE VADs 

5. Burnett v. Atteberry, 145 S.W. 
582, 105 Tex. 119 [mod (Civ.App.) 130 
S.W. 1028]. 

6. Henas v. Henas, 31 N.E. 832, 5 
Ind.App. 100. 

7. Meriwether v. Lewis, 9 B.Mon. 
Cixeyinl6 3: 

[a] Consideration held sufficient.— 
(1) Seott v. Young, (Tex.Civ.App.) 34 
S.W. 978. (2) Where an undisclosed 
purchaser of real estate, who is not 
personally liable for a vendor’s lien 
note, pays half of such note, and gives 
his personal obligation to pay the bal- 
ance, a discharge of the lien is sup- 
ported by a sufficient consideration. 
Burnett v. Atteberry, 145 S.W. 582, 
105 Tex. 119 [mod (Civ.App.) 130 S. 
W. 1028]. (3) In view of the gen- 
eral rule (see Release § 16), (4) that 
part payment, with additional col- 
lateral security, however slight, is 
sufficient consideration to validate a 
release (Burnett v. Atteberry, supra). 


8. Citizens’ Bank v. Cuny, 12 Rob. 
XLiae)) 2:09; 

[a] Reason for rule.—A. special 
mortgage given as security for pay- 
ment of the purchase money is differ- 
ent from a vendor’s implied lien. Cit- 
izens’ Bank v. Cuny, 12 Rob. (La.) 279. 
Special mortgage as different from 
vendor’s implied lien see supra § 1075. 


230 N.W. 


exeeuting a deed of trust confirming 
the land, such deed releases the ven- 
dor’s implied lien (Turk v. Skiles, 30 
S.E. 234, 45 W.Va. 82), (2) since a 
confirmation is in the nature of a re- 
lease (Turk v. Skiles, supra). 

9. Fennimore v. Ingham, (Tex.Civ. 
App.) 181 S.W. 513 [mod on other 
grounds (Commn.App.) 215 S.W. 956]. 

16. Adams v. Williams, 248 S.W. 
673, 112 Tex. 469; Moran v. Wheeler, 
(Civ. App.) 265 \S.W.. 29% ‘faff) 27 Sows 
54, 87 Tex: 17911. 


[a] Rule applied.—Subsequent 
mortgagee. Moran v. Wheeler, (Civ. 
App.) 26 S.W. 297 [aff 27 S.W. 54, 87 
Mess 79}. F 


11, Summers v. Kilgus, 14 Bush 
(Ky.) 449. 
[a] Superior title.-—If a purchaser 


of vendor’s lien notes fails to record 
transfer, and the record owner there- 
after releases the same, subsequent 
bona fide purchasers acquire a su- 
perior claim. Gibson v. Morris, (Tex. 
Civ.App.) 47 S.W.(2d) 648. 


12. Tetens v. Tetens, (Tex.Civ. 
App.) 45 S.W.(2d) 1018. 


{a] Joinder in release of purchas- 
er’s grantee, who had assumed pay- 
ment of vendor’s lien notes, joined 
in release, was held not to deprive 
him of vendor’s release of vendee and 
those claiming under him. Tetens vy. 
ie (Tex.Civ.App.) 45 eee | 
1018. 


of lien had been executed by mistake, 
such deed could work no estoppel as 
against the lien claimant. Smiddy v. 
agi (Tex.Civ.App.) 174 S.W. 
13. Mundy’s Ex’rs v. 
S.E. 491, 116 Va. 922. 


14. Craig v. Gauley ek Land Co., 
80 S.E. 945, 73 W.Va. 624 


15. Allen vy. Hall, (‘Tex.Civ.App.) 
52 S.W.(2d) 661. 


[a] Record as notice.—(1) Release 
of vendor’s lien on land may be re- 
corded so as to give subsequent pur- 
chasers of vendor’s lien note notice of 


Garland, 83 


release within Rev. St. (1925) arts 
6626, 6627. Allen v. Hall, (Tex.Civ. 
App.) 52 S.W.(2d) 661. (2) Where 


release of a vendor’s lien on land was 
of record, the purchaser of vendor’s 
lien notes did not acquire good title 


to the lien, within such statute. Al- 
len y. Hall, supra. 
16. Lanham v. West, (Tex.Civ. 


Apn.) 209 S.W. 258; Davidson v. Mc- 
Kinley, (Tex.Civ.App.) 152 S.W. 1142. 


17. Burnett v. Atteberry, 145 S.W. 
582, 105 Tex. 119 [mod (Civ.App.) 130 
S.W. 1028]. 


18. Vance v. White, 21 S.W.(2d) 
853, 180 Ark. 470. 


19. Vance v. White, suvra. 


20. Busch v. Broun, (Tex.Civ.App.) 
152 S.W. 683; Broun v. Busch, 128 S. 
W.° 1156, 61 Tex. Civ.App. 66. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1198-1199] 


lying on the release.?! 


[§ 1199] (b) Release of Part of Land.?? Where 
a person holding a vendor’s reserved lien on two sep- 
arate tracts of land releases the tract which is ul- 
timately liable therefor, such release operates in 
equity to release the other tract also, if in the hands 
of a bona fide purchaser for value.2* Where one con- 
veys land, reserving a lien for the price, and after- 
ward conveys part of it to the same grantee for a 
cash consideration, the portion last conveyed is re- 
Jeased from the lien reserved in the first deed.?+* 
Where a vendor, having notice of the sale by the pur- 
chaser of different parcels of the land to different 
persons, releases his reserved len on one of the par- 
cels, he thereby discharges a part of the debt equal 
to the ratable portion thereof chargeable on the 
lot released, while the balance of the debt alone re- 
mains a burden on the other pareels,?® and he has, 
as against subsequent lienholders, a lien on the re- 
maining parcels for only their proportion of the un- 
paid purchase price.2® Where the vendor, having 
notice that the vendee has sold the land in parcels, 
releases a parcel from the reserved len, the parcel 
owners preceding the owner whose parcel is thus 
released from the lien are relieved from payment of 
the debt to the extent of the value of the parcel re- 
leased.?7 So, if the vendee conveys the land encum- 
bered by a vendor’s reserved lien to a third person 
who takes subject to the hen, the original vendor’s 
release of his hen as to a part of the land extinguish- 
es the lien to the extent of the value of the land 
released ;?° if the subpurchaser assumes the vendee’s 
debt and pays a portion of the money due the orig- 
inal vendor, obtaining partial releases of the lien 
from the original vendor, the vendee is entitled to 


21. Busch v. Broun, (Tex.Civ.App.) 


152 S.W. 683. fai 
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App.) 190 S.W. 736. 
Assignee of lien notes 
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credit on his debt for the full value of the land sold.?® 
However, if without notice of the vendee’s sale to 
a subpurchaser, the lhenholder releases a portion of 
his security, the subpurchaser and those claiming 
under him have no right to have the land released 
first subjected to the lien.*° Where the deed provides 
that the vendor’s retained lien shall be released pro- 
portionately on payment of a specified sum, and in 
accordance therewith certain portions of the land 
are released after payments are made, and the land 
is subsequently soid at a judicial sale, subject to the 
vendor’s lien, the purchaser at the sale cannot com- 
plain of the releases made in accordance with the 
terms of the deed.*! Where after sale of land with 
retention of a vendor’s lien, the vendor, to accom- 
modate the purchaser and those to whom the latter 
has resold parts of the land, releases such parts from 
the hen, the purchaser expressly acknowledging that 
a lien exists on the land remaining, the vendor has a 
lien on the remaining land for all the unpaid pur- 
chase money, and not merely for a pro rata share 
thereof.’ If several notes for varying amounts are 
given, secured by a reserved lien, and the deed recites 
the amounts of such notes, a release of the lien as 
to a note of an amount not specified in the deed does 
not release the hen as to a note of different amount.*? 
An unrecorded release of the vendor’s reserved lien 
as to a part of the land does not affect the rights 
of a subsequent purchaser of the lien note who had 
no actual notice of the release.?4 Where the pur- 
chaser giving bond for title has resold part of the 
land, and the vendor with knowledge thereof releases 
the part unsold from his lien by retained title, which 
is sufficient in value to pay off the lien, the part 


dor, extension of time for nayment of 


(1) | indebtedness to the second vendee did 


[a] No excuse.—(1) A _ vendor's 
unauthorized act in releasing a lien 
which he had assigned was held not 
excusable on the theory that he could 
have been compelled to execute the 
release, or be subject to an action to 
remove a cloud. Busch v. Broun, 
(Tex.Civ.App.) 152 S.W. 683. (2) The 
original holders of vendor’s lien notes 
cannot excuse an unauthorized release 
of the lien, after assignment of the 
notes by them, because the injured 
holder of the notes did not procure an 
assignment of the lien, and did not 
notify them of his purchase, although 
they believed that the notes were 
paid. Broun v. Busch, 128 S.W. 1156, 
61 Tex.Civ.App. 66. 


22. Generally see Marshaling As- 
sets and Securities §§ 14-16. 


23. Evans v. Kelley, 38 S.E. 497, 
49 W.Va. 181. 


24. Wells v. Heddenberg, 30 S.W. 
702, 11 Tex.Civ.App. 3. 


25. MeLaurie v. Thomas, 39 Ill. 
291; Merrifield v. Tyler, 8 Ky.L. 422; 
Turpin v. Fuqua, 1 Ky.L. 262; Bur- 
son v. Blackley, 2 S.W. 668, 67 Tex. 
5; Wood vy. O’Hanlon, 111 S.W. 178, 
50 Tex.Civ.App. 642; Lattimore v. 
bee 69 S.W. 222, 29 Tex.Civ.App. 
11; 


26. Harris’ Assignee v. Gardiner, 
68 S.W. 8, 24 Ky.L. 103. See McClure 
v. Edward J. Meyer Southfield Woods 
Corporation, 236 N.W. 907, 254 Mich. 
686 (holding vendor not precluded 
from enforcing lien). 


27. Wiggins v. Wagley, 
[66 C. J.—81] 


(Tex.Civ. 


who releases a lien on a portion of 
land sold by the purchaser, with no- 
tice that other portions have previ- 
ously been sold to other parties, giv- 
ing such other parties an equitable 
right to require satisfaction of the 
lien out of the land in inverse order 
of alienation thereby releases por- 
tions previously sold in the order of 
their several liabilities to the extent 
of the value of the parcel released. 
Gann v. Phillips, (Tex.Civ.App.) 268 
S.W. 1060. (2) Statutory recordation 
of deeds of portions of the land (Gann 
v. Phillips, supra), (3) or possession 
by grantees, do not constitute notice 
to assignee of vendor’s lien notes of 
equities of respective grantees (Gann 
v. Phillips, supra). 


[b] Increased value of property.— 
The release from a vendor’s lien of a 
part of a ‘tract of land whose value 
was sufficient to pay the amount then 
due discharges parcels previously 
sold from the lien, although before 
foreclosure suit the amount of the 
lien has been increased to more than 
the value of the property released. 
Wiggins v. Wagley, (T'ex.Civ.App.) 
190° S.W. 736. 


28. First State Bank of Teague vy. 
Cox, (Tex.Civ.App.) 139 S.W. 1; Wat- 
son v. Vansickle, (Civ.App.) 114 S.W. 
1160 [mod on other grounds 123 S.W. 
Pie Ose Nex. Sis 


[a] Extension of time.—Where 
land was sold and a lien retained on 
a tract and part of the tract was re- 
sold and the vendee assumed the debt 
with the consent of the original ven- 


not release the lien on the part of 
the land retained by the original ven- 
dee, the original vendor having ré- 
tained vendee’s note. Dunn y. Dunn, 
266 S.W. 25, 205 Ky. 477. 

[b] Covendees.—A vendee, selling 
interest in land to a covendee, who 
assumed indebtedness to the holder of 
vendor’s lien notes executed by the 
vendees jointly, was held not released 
from liability by the holder’s release 
of liens against part of the land, sub- 
sequently sold by the covendee to 
another, who assumed part of indebt- 
edness, the transaction between the 
vendees not altering their status as 
principals as between them and hold- 
er. Maloney v. Hightower, (Tex.Civ. 
App.) 265 S.W. 748. 


[ec] Becord of release is not notice 
so as to charge such third person. 
Vansickle v. Watson, 123 S.W. 112, 
103 Tex. 37 [mod (Tex.Civ.App.) 114 
S.W. 1160]. 


29. Sanger v. Warren, (Civ.App.) 
40 S.W. 840 [rev on other grounds 44 
S.-W. 477, 91..Tex. 472, "6 Am.S!R,) 9137. 


30. Biswell v.  Gladney, (Tex. 
Commn.App.) 213 S.W. 256 [mod (Civ. 
App.) 182 S.W. 1168]. 


31. Bangs v. Crebbin, 69 S.W. 441, 
29 Tex.Civ.App. 385. 


32. Smith v. Owen, 107 S.W. 929, 
49 Tex.Civ.App. 51. 


33. Hunker v. Estes, (Tex.Civ. 
App.) 159 S.W. 470. 
34’ Biswell v. Gladney, (Tex. 


Commn.App.) 213 S.W. 256 [mod (Civ. 
App.) 182 S.W. 1168]. 
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sold is also released.*> But, if the vendor, without 
knowledge of the right of a derivative purchaser, has, 
by an agreement with his vendee, disabled himself 
from enforcing his lien by retained title against the 
entire land sold, his lien against the land remaining 
may be enforced.*® In the case of a vendor’s lien 
by retention of title, where the len covers several 
lots, none may be released from the hen without 
the consent of the vendor.** Where a vendor under- 
takes to retain title until a specified part of the 
consideration is paid prior to the maturity of the 
bond securing the purchase price, but deeds a part 
of the land after such date, although no payment 
had been made, and the vendee indorses on the agree- 
ment in the vendor’s possession a release of such 
deeded land from the agreement, the hen is extin- 
euished as to such part conveyed,*® but not as to the 
part remaining.*® 


[§ 1200] (4) Release Induced by Fraud. A re- 
lease procured by fraud or fraudulent representa- 
tions, will not discharge the vendor’s implied lien.*° 
So, as against a subpurchaser paying the obligation 
under an agreement with the vendee, a release fraud- 
ulently obtained by the vendee does not extinguish 


35. Boyce v. Stanton, 15 Lea 44. Reed v. 
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Frauenthal, 


v 
4 


the lien.+1 


[§ 1201] (5) Penalty for Failure To Release; 
Damages for Wrongful Release. A statutory pro- 
vision imposing a penalty against a lienholder who 
fails to enter the fact of payment on the margin of 
the record after a written request to do so applies 
in the case of a vendor’s reserved lien.*? However, 
a statutory provision providing for a forfeiture for 
failure to acknowledge satisfaction of a mortgage 
within a specified time after a request for such sat- 
isfaction, being in the nature of a penalty and to 
be strictly construed,*® does not elude a vendor’s 
reserved lien.4# In some jurisdictions the assignee 
or transferee of a vendor’s lien note is entitled to 
sue the vendor for damages for a wrongful release 
of the lien.*° 


[§ 1202] 13. Revival of Lien—a. In General. A 
vendor’s implied lien once lost cannot be revived,*® 
except by the act or agreement of the purchaser or 
other person in privity of estate,*7 and then only 
when the rights of third persons will not be preju- 
diced thereby.4% So, also, the vendor’s reserved hen 
cannot be revived after it has once been extin- 
guished? if the rights of third persons are thereby 


202 S,W. 46. Cal.—Royal Consol. Min. Co. 


(Tenn.) 346. 
86. Kirksey v. Mitchell, 8 Ala. 402. 


[a] Reason for rule.—(1) The doc- 
trine that the lien of the vendor ex- 
tends to the whole and every part of 
the land conveyed (see supra § 1098), 
(2) must have its foundation in equi- 
ty and moral justice (Kirksey v. 
Mitchell, 8 Ala. 402). 


37. Feuchtenberger v. Williamson, 
Carroll & Saunders, 120 S.H. 257, 137 
Va. 578. 


38. Morgan v. Dalrymple, 46 A. 664, 
59 N.J.Eq. 22 [aff 46 A. 666, 60 N.J. 
Eq. 466]. 

39. Morgan v. Dalrymple, supra. 

40. Brown v. Byam, 21 N.W. 684, 
65 Iowa 374; Graham v. Moffett, 78 
N.W. 132, 119 Mich. 303, 75 Am.S.R. 
393; Henderson y. Hawley, (Tex.Civ. 
App.) 237 S.W. 341. 


41. Henderson y. Hawley, supra. 


42. See statutorv provisions; and 
cases infra this note. 


[a] In Alabama (1) the duty thus 
imposed by Code (1907) § 4900 means 
entry of such satisfaction at the place 
where the law requires ‘tthe record to 
be kept, regardless of the location of 
the lienholder. J. A. Fay & Egan Co. 
v. Southern Novelty Works, 75 So. 642, 
16 Ala.App. 94. (2) A request under 
such code provision to enter satisfac- 
tion of lien has been held sufficient. 
J. A. Fay & Egan Co. v. Southern 
Novelty Works, supra. (3) It ts not 
incumbent on plaintiff to negative 
institution or pendency of a suit in- 
volving payment or satisfaction of the 
indebtedness secured by the lien. J. 
A. Fay & Egan Co. v. Southern Nov- 
elty Works, supra. 


{[b] In ‘Tennessee, under Acts 
(1907) ¢ 478, fixing forfeit by a party 
who fails to satisfy a lien retained in 
the deed after payment, on request, a 
widow, in possession of her husband’s 
Jand as dowager and homesteader, 
is not entitled to recover a statutory 
penalty for defendant’s refusal to sat- 
isfy vendor’s reserved lien of record. 
Kitts v. Kitts, 189 S.W. 375, 136 Tenn. 
314. 


43. See Mortgages § 979. 


700, 183 Ark. 544. 


45. Welch v. Logan, (Tex.Civ.App.) 
286 S.W. 906. 


[a] Nature of action.—(1) The 
cause of action by an assignee of a 
vendor’s lien against his assignor for 
a wrongful release of the lien sounds 
in tort (Busch y. Broun, (T'ex.Civ. 
App.) 152 S.W. 683) (2) and rests 
on the right to recover for the loss 
sustained (Bush v. Broun, supra). 


[b] Joinder.—The right of action 
is an independent one, and need not 
be prosecuted in the same suit with 
the action on the notes or for a fore- 
closure of the lien. Busch vy. Broun, 
(Tex.Civ- Appaewo2 ssw. u6ss. 


[ce] Pleading.—A declaration not 
showing that recovery from the mak- 
er is impossible is defective. Hoge v. 
Ward, 140 S.E. 8, 104 W.Va. 284. 


[d] Estoppel.—A vendor is estop- 
ped by his satisfaction of the note to 
deny liability thereon. Welch v. Lo- 
gan, (Tex.Civ.App.) 286 S.W. 906. 


[e] Trial.— Undisputed evidence 
that the vendor, sued on a vendor’s 
lien note by his transferee, had as- 
sumed payment requires direction of 
the verdict. Welch v. Logan, (Tex. 
Civ.App.) 286 S.W. 906. 


{[f] Damages.—(1) An assignee of 
vendor’s lien notes can recover from 
the original holder damages reason- 
ably resulting from the latter’s un- 
authorized release of the lien. Broun 
v. Busch, 128 S.W. 1156, 61 Tex.Civ. 
App. 66. (2) Thus the vendor is lia- 
ble to the transferee for its value 
(Welch v. Logan, (Tex.Civ.App.) 286 
S.W. 906; Busch v. Broun, (Tex.Civ. 
App.) 152 S.W. 683) (3) not exceeding 
the amount of the debt or the unpaid 
balance of the debt when the action is 
instituted (Busch v. Broun, supra). 
(4) Where the vendor assigned one of 
the notes secured by lien, and there- 
after made a false indorsement on the 
record showing release, the assignee 
could recover only the difference be- 
tween what it got under the sale and 
what it would have gotten in the ab- 
sence of release. Treas vy. Bank of 
Marshall County, 28 S.W.(2d) 43, 234 
Ky. 376. 


v. Royal Consol. Mines Co., 110 P. 123, 
157 Cal. 737, 137 Am.S.R. 165; Finnell 
v. Finnell, 105 P. 740, 156 Cal. 589, 134 
Am.S.R. 148. : 


Ill.—TIlett v. Collins, 103 Ill. 
Burger y. Potter, 32 Ill. 66. 


Ind.—Masters v. Templeton, 92 Ind. 


74; 


447; Richards v. McPherson, 74 Ind. 
158; Fouch v. Wilson, 28 Am.R. 651, 
60 Ind. 64; Mattix v. Weand, 19 Ind. 
151; McLaughlin Mill Supply Co. v. 


Laundry Service, (App.) 184 N.E. 429; 
Cassidy v. Ward, 123 N.E. 724, 70 Ind. 
App. 550; Buffalo Odlitic Limestone 
Quarries Co. v. Davis, 90 N.E. 327, 45 
Ind.App. 116 (lien cannot be revived 
after it has been waived by accepting 
eollateral security). 

La.—Cox v. Rabaud’s Syndics, 4 
Mart. 11. 


wie elchaxt v. Armiger, 1 Bland 


eer Se ees v. Edwards, 29 


Miss. 


ER WART CRE v. Logan, 3 Mo.App. 


Mont.—Digen vy. Schultz, 
1057, 65 Mont. 190. 


N.Y.—Hallock v. Smith, 3 Barb. 267. 
Ohio.—Morris vy. Fromlet, 4 Ohio S. 
We 


210. Be 


&C.P. 231, 3'-Ohio! NP. 728 
Tenn.—Hollis v. Hollis, 4 Baxt. 524. 
Tex.—Sparks v. Summers, (Civ. 

App.) 289 S.W. 714. 

47. Hollis v. Hollis, 4 Baxt. 

(Tenn.) 524, 

[a] Rule applied.cWhere a sub- 


purchaser, assuming payment of a 
purchase-money note secured by a 
reserved lien, does pay such note and 
acquires it from the holder, and then 
resells the land to a third person who 
assumes payment of such note, if such 
original subpurchaser resells the note 
to the holder who formerly had it, the 
stipulation that his purchaser as- 
sumed payment revived the _ lien. 
Bain v. Huselby, (Tex.Civ.App.) 279 
S.W. 887. 


Ans Avent v. McCorkle, 45 Miss. 


49. Exchange, ete., Bank v. Brad- 
ley, 15 Lea (Tenn.) 279. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


A. 
+ 


[$§ 1199-1202 


§§ 1202-1205] 


prejudiced.*° 


[§ 1203] b. Retransfer of Purchase-Money Notes. 
A retransfer or reassignment to the vendor of the 
purchase-money notes revives the vendor’s implied 
lien,®? and this is true whether the vendor indorsed 
the note and took it up as indorser, or whether, hay- 
ing transferred it without indorsement, he has ac- 
So, also, a retransfer 
or reassignment to the vendor of the purchase-money 
notes revives the vendor’s lien by retained title.*? 


[§ 1204] 14. Enforcement of Lien**+—a. In Gen- 
eral. A vendor’s lien ean be enforced only by proper 
proceedings for that purpose;*° but where the con- 
tract expressly so provides, the lien may be enforced, 
without legal proceedings, in case of default of the 


quired it in some other way.°? 


[a]. Where vendor takes reconvey- 
ance of the land in lieu of unpaid 
purchase money, and such reconvey- 
ance is set aside on grounds other 
than fraud or injustice, his reserved 
lien revives. Dingus vy. Minneapolis 
Imp. Co, 37 S.BH. 353, 98 Va. 737. 

{b] Reissue of note does not re- 
vive the lien. Star Lime & Zine Min- 
ing Co. v. Arkansas Nat. Bank, 225 
S.W. 322, 146 Ark. 246. 

50. Exchange, etc., Bank v. Brad- 
ley, 15 Lea (Tenn.) 279. 


[a] Renewal of a debt due from a 
real estate purchaser to the assignee 
of notes for the price secured by a 
vendor’s lien operates as a renewal 
of the lien, but the renewal cannot 
affect the rights of a third person ac- 
eruing prior to the renewal and while 
the original debt and lien were bar- 
red. Stansberry v. Booghery, (Tex. 
Civ.App.) 158 S.W. 247. * 

51. Bancroft vy. Cosby, 16 P. 504, 
505, 74 Cal. 583; Lewis v. Cole, 146 
So. 679, foll Lewis v. Boyd, (Fla.) 146 


So. 681; Cotten v. McGehee, 54 Miss. 
510; Pitts v. Parker, 44 Miss. 247; 
Moore v. Cary, 197 S.W. 1098, 138 


Tenn. 332, L.R.A.1918D 963. 


“Bvery consideration of justice— 
every consideration which induced 
courts of equity to create the lien in 
the first instance—operates to its ap- 
plication to such a case. For if the 
note was transferred in satisfaction 
of a debt, the debt would revive upon 
the nonpayment, and the vendor would 
be in precisely the same situation that 
he was in before the transfer; and 
if he is compelled to pay the note to 
some subsequent holder he has still 
stronger grounds for relief.” Ban- 
croft v. Cosby, supra. 

52. Cotten v. McGehee, 54 Miss. 
510. 

53. Bernays v. Feild, 29 Ark. 218. 


54. Enforcement and protection of 
lien, in general see Liens §§ 63-77. 


55. Bills v. Mason, 42 Iowa 329; 
Rakestraw v. Hamilton, 14 Iowa 147; 
Rutherford v. Richart & Gudgell, 2 
Ky.Op. 161; Pope v. Witherspoon, 
(Tex.Civ.App.) 231 S.W. 837. 


[a] Vendor’s lien, where it is re- 
garded as a mere incident to the debt 
itself, can be developed into title only 
by foreclosure proceedings. Pope v. 
Witherspoon, (Tex.Civ.App.) 231 S.W. 
837; Burns yv. Dyer, (Tex.Civ.App.) 
230 S.W. 457. 


{[b] One buying land can be divest- 
ed of title by virtue of a vendor’s lien, 
to which at the time of the purchase 
the land is subject, only by sale pur- 
suant to a decree in a proceeding, 
to which he is a party, to foreclose 
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purchaser, by a public sale of the land by the ven- 


accordance with 


sought,°* but the 


the lien. Glattli v. Bradford, 62 So. 
643, 105 Miss. 573. 


[ec] In Louisiana (1) a vendor’s 
lien may be enforced by a summary 
proceeding through the means of 
an executory process (Code Pract. art 
732 subd 1) ordering the seizure and 
sale of the property, where the act of 
sale secured by a special mortgage 
imports a confession of judgment. 
Bennett v. Martin, 53 So. 479, 127 La. 
165; Fortier v. Zimple, 6 La.Ann. 53; 
Barker v. Banks, 15 La. 454; Faulk v. 
Pinnell, 6 Rob. 26. (2) Where it ap- 
pears by evidence that the vendor has 
retained his general lien, he may ex- 
ercise his privilege by executory 
process, although a special mortgage 
‘has been renounced. Howard vy. 
‘Thomas, 3 La. 109. (3) And even 
though a vendor’s privilege is not 
specially reserved by the act of sale, 
yet, if it is not only not denied, but 
admitted by the purchaser, who fur- 
nishes notes for the unpaid purchase 
price and acknowledges the debt, the 
act of mortgage imports a confession 
of judgment, and executory proceed- 
ings may be instituted by the vendor. 
Dejean v. Hebert, 31 La.Ann. 729. (4) 
A. power of attorney to sell real estate 
forms no part of the authentic evi- 
dence necessary to authorize such an 
order against the purchaser and mort- 
gagor on his note given for a part 
of the price. Holliday vy. Logan, 64 
So. 277, 134 La. 427. 


56. Overman y. Jackson, 10 S.E. 87, 
104 N.C. 4. 

fa] Thus, where the contract pro- 
vides that in case of default the ven- 
dor or his lawful representatives 
shall have power to advertise and sell 
the land, on the failure of the pur- 
chaser to pay the price the vendor’s 
executor has power, under the con- 
tract, to sell the land and make a deed 


therefor. Overman vy. Jackson, 10 
S.E. 87, 104 N.C. 4. 
57. U.S.—Nixon v. Marr, 190 F. 


913, 111 C.C.A. 503. 


Ala.—Johnston & Seats v. Smith’s 
Adm’r, 70 Ala. 108; Micon v. Ashurst, 
55 Ala. 607; Chapman vy. Chunn, 5 
Ala. 397. 

Cal.—Keller v. Lewis, 53 Cal. 113. 

Fla.—Grentner v. Hay, 124 So. 54, 
816, 98 Fla. 546; Edmons y. Gracy, 54 
So. 899, 61 Fla. 593. 

Ga.—Morgan v. Argard, 95 S.E. 986, 
148 Ga. 123; Cooper v. Coral Gables, 
164 S.E. 227, 45 Ga.App. 290. 

Ill.—Holden y. Holden, 24 Ill.App. 
106. 

Ind.—McCaslin v. State, 44 Ind. 151» 
Iowa.—Scott v. Simeral, 9 Iowa 388. 
Ky.—Ferril v. Combs, 7 J.J.Marsh. 


*By HENRY H. SKYLES (§§ 1204-1262). 


dor or his representatives.*® 


[§ 1205] b. Nature and Form of Remedy—(1) 
Legal or Equitable Character of Remedy. The sub- 
ject of the enforcement of the vendor’s lien is one 
peculiarly within the cognizance of a court of eq- 
uity,°* such jurisdiction is not lost by reason of the 
fact that the legislature has thought fit to confer 
jurisdiction of a similar nature on courts of law,®® 
and in some jurisdictions a bill in equity is the only 
means by which such a lien may be enforced.®® 


Tn 


equity rules,°° where a court of 


equity has once acquired jurisdiction, it will retain 
the case until complete justice has been done, set- 
tling all questions incident to the principal relief 


vendor cannot have any other relief 


246; McKee vy. Beall, 3 Litt. 190. 

Mich.—Genyk v. Nagrich, 237 N.W. 
525, 255 Mich. 189; Barnard v. Huff, 
233 N.W. 213, 252 Mich. 258, 77 A.L.R: 
259; Craig v. Black, 229 N.W. 411, 249 
Mich. 485; Walker v. Casgrain, 60 N. 
W. 291, 101 Mich. 604: Field v. Ash- 
ley, 44 N.W. 602, 79 Mich. 231. 


Mo.—Edmonson y. Phillips, 73 Mo. 
Ey fe 


N.J.—Hubbard’s Adm’r v. Clark, 
CEASA 6: 
N.Y.—Maroney y. Boyle, 36 N.E. 


Sli, 041" INTY.) 462, P38 eA Sea vormies 
Thomson y. Smith, 63 N.Y. 301. 
Ohio.—Wagner v. Sheppard, 17 Ohio 
N.P.W.S. 613. 
Or.—Security Sav., etc., Co. v. Mac- 
kenzie, 52 P. 1046, 33 Or. 209. 
Tex.—Lane v. Howard, 22 Tex. 7; 
Luse v. Beard, (Civ.App.) 252 S.W. 


243. 

Va.—Fayette Land Co. v. Louis- 
ville,” ete.,,"R. ‘Co; 24 Sibi £0165" 93 
Va. 274. 

W.Va.—Miller v. Hawker, 102 S.E. 


470, 85 W.Va. 691; 
26 W.Va. 379. 


Wis.—Button vy. Schroyer, 5 Wis. 
598. 

[a] Equitable action to enforce 
contract.—An action by a vendor to 
enforce an equitable lien for unpaid 
purchase money under a contract for 
the sale of lands is in effect an equi- 
table action to enforce the contract. 
Freeson v. Bissell, 63 N.Y. 168. 
ee Edmonson y. Phillips, 73 Mo. 

ae 
_ Concurrent and cumulative remedies 
in general see Supra §§ 1069-1072. 

59. Whittington v. Simmons, 32 
Ark. 377; Williams v. Young, 17 Cal. 
403; Colquitt v. Thomas, 8 Ga. 258. 

[a] Action at law cannot be avail- 
ed of by the vendor in which to set 


Moore y. Smith, 


up his lien. Colquitt vy. Thomas, 8 
Ga. 258. 

6G. See Equity § 845. 

61. Ala.—Johnston & Seats v. 


Smith’s Adm’r, 70 Ala. 108; Micou v. 


Ashurst, 55 Ala. 607. 

Ga.—Morgan y. Argard, 95 S.E. 986, 
148 Ga. 123. 

Tll.— Robinson vy. Appleton, 15 N.E. 
761, 124 Ill. 276; Holden vy. Holden, 
24 Ill.App. 106. 

Md.—Green vy. Fowler, 
103. 

W.Va.—Sinnett v. Cralle’s 
4 W.Va. 600. 

[a] Courts of equity never under- 
take to “do justice by halves” (1) 
and their powers are therefore always 


11 Gill&J. 


Adm’r, 
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imeonsistent with his election to enforee his lien.*? 


[§ 1206] (2) In Rem or in Personam.** Although 
there is authority to the contrary,°* a proceeding to 
enforee or foreclose a vendor’s lien for unpaid pur- 
chase money is generally held to be a proceeding in 
rem,°*® and personal service on absent parties is not 
essential to give the court jurisdiction.°® Under 

. some circumstances, however, a court of equity hay- 
ing jurisdiction may enter a personal decree.** 

[§ 1207] (3) Analogy to Proceedings for Fore- 
closure of Mortgage. Where the vendor retains the 
legal title to the property sold,®® the relation be- 
tween the parties to the contract is analogous to 
that of mortgagor and mortgagee,®® the vendor stand- 
ing on the footing of mortgagee,‘® while the pur- 
chaser stands in the relation of a mortgagor as to 
the purchase money;"! and accordingly, the proceed- 
ines to enforce the lien are analogous to proceedings 
to foreclose mortgages, In as much as the proceed- 
ings are not strictly for enforcement of the hen, but 
to foreclose the purchaser’s equity of redemption 


promptly exerted to remove every im- 


pediment to the entorcement of a [a] 


VENDOR AND PURCHASER 


Va.—Smith y. Henkel, 81 Va. 524. 
Thus an action to foreclose a 


[§§ 1205-1209 


and sell the land to pay the unpaid purchase mon- 
ey.*2, Such a lien, however, cannot, unless the stat- 
ute,so provides, be foreclosed under statutory rules 
prescribed only for the foreclosure of mortgages ;7* 
and a statute requiring a plaintiff to eleet to sue 
on the debt or to foreclose a mortgage securing it is 
inapplicable to an extraterritorial action to fore- 
close a vendor’s lien.*+ 


[§ 1208] (4) Analogy to Proceedings for Specific 
Performance. It has been held that a bill by a ven- 
dor who has executed a bond for title to enforce his 
equitable lien as vendor for the unpaid purchase 
price is one in the nature of a bill for specific per- 
formance.*® 


[§ 1209] (5) Actions To Foreclose Contract—(a) 
In General. Where the legal title remains in the 
vendor, his remedy existing in a proper case on de- 
fault to sell the interest of the vendee for the pur- 
pose of satisfying his hen under the contract is fre- 
quently spoken of as a remedy by way of a fore- 
closure, and the action is designated as one to fore- 


Kan.—Courtney v. Woodworth, 9 


Kan. 303. 


lien, especially in cases where such 
impediment, or obstacle, constitutes 
a cloud on the title of real estate. 
Johnston & Seats v. Smith’s Adm’r, 
70 Ala. 108. (2) And this rule has 
been held to apply with peculiar pro- 
priety to a claim of title set up under 
an illegal tax sale, which may imter- 
‘'vene to prevent the property from 
bringing a fair price, when exposed 
to sale under the decree of the court 
having jurisdiction to enforce the lien. 
Johnston & Seats v. Smith’s Adm’r, 
supra. 

[b] Where grantor of land at- 
tempts to have sale set aside, a court 
of equity, having thus acquired ju- 
risdiction of the cause, has authority 
te go on and do complete equity be- 
tween the parties, including the en- 
forcement of a lien in favor of the 
grantor. Sturtevant v. Sturtevant, 6 
N.E. 428, 116 Ill. 340. 


Nature and scope of relief in gen- 
eral see infra §§ 

62. Wollenberger v. Hoover, 179 N. 
WH. 42, 346 Il}. 511. 

Wature and scope of relief in suit 
to enforce lien in general see infra §§ 
1285-1289. 

63. Actions in rem and‘in perso- 
nam in general see Actions § 171. 

64. Hooper vy. Armstrong, 69 Ala. 
343, 346 (where the court said: “A 
bill in equity to enforce the 
equitable lien of a vendor of lands for 
the payment of the purchase-money, 
is not a proceeding in rem. It is 
strictly a proceeding in personam for 
the enforcement of a debt or demand, 
to which the lien . is an inci- 
dent’’). 

65. U.S.—Roller v. Holly, 20 S.Ct. 
4_0, 176 U.S. 398, 44 L.ld. 520 [rev 35 
S.W. 1074, 13 Tex.Civ.App. 636]; Os- 
wald v. Kampmann, 28 F. 36. 

Tll.— Vail v. Drexel, 9 Ill.App. 439. 


Ind.—Whetstone v. Baker, 39 N.BE. 
868, 140 Ind. 213. 

Ky.—Ferril v. Combs, 7 J.J.Marsh. 
246. 

Ohio.—Waegner vy. Sheppard, 17 Ohio 
N.P.N.S. 613. 

Okl.—Kee v. Satterfield, 149 P. 243, 
46 Okl. 660. 

Tex.—Holt v. Holt, (Civ.App.) 59 S. 
W.(2d) 324, 327. 


vendor’s lien is purely an action in 
rem, as to children of one of deceased 
purchasers, such children not being 
personally liable for the purchase 
money. Holt v. Holt, (Tex.Civ.App.) 
59 S.W.(2d) 324. 

66. See infra § 1242. 

67. See infra § 1288. 

68. Existence of lien where title 
retained see supra § 1080. 

69. U.S.—Ferguson vy. Blood, 152 
Hy 9855S eC. CrAw 482. 

Ala.—Micou v. Ashurst, 55 Ala, 607. 

Ind.—McCaslin vy. State, 44 Ind 151. 

N.D.—D. 8S. B. Johnston Land Co. 
v. Whipple, 234 N.W. 59, 60 N.D. 334. 

Or.—Sheehan v. McKinstry, 210 P. 
167, 205° Or. 47:3.) 34 Ada RS 13115. 
OA ia valet v. Schroyer, 5 Wis. 

. ' 

N.S.—Penny v. Shaw, [1925] 1 Dom. 
BER. his 7. 


70. Ferguson v. Blood, 152 F. 98, 82 
C.C.A. 482; McCaslin v. State, 44 Ind. 
15U5) Amory v. Reilly,. 9° Ind.) 490: 


Allen v. Taylor, 1 S.E. 462, 96 N.C. 37. 
And see cases supra note 69. 


fa] Vendor, who brings suit to 
foreclose his lien or elects to affirm 
his contract and rely on his debt and 
lien, after suit stands in the posi- 
tion of a mortgagee. Hill v. Preston, 
34 S.W.(2d), 780, 119 Tex. 522 [rev 
(Civ.App.) 296 S.W. 925]; Mozoch v. 
Sugg, (Tex.Commn.App.) 254 S.W. 770 
[rev (Civ.App.) 240 S.W. 625]. 


71. Mullin v. Bloomer, 11 Iowa 360; 
Blair & Co. v. Marsh, 8 Iowa 144; 
Johnson City First Nat. Bank v. Pear- 
son, 26 S.E. 46, 119 N.C. 494. And 
see cases supra note 69. 


72. ‘U.S.—Nixon v. Marr, 
O38) LTCC eAw 013i 


Ark.—Manwaring v. Farmers’ Bank 
of Commerce, 213 S.W. 407, 139 Ark. 
218; Higgs v. Smith, 140 S.W. 990, 


190, E, 


/100 Ark. 543. 


Fla.—Miami Bond & Mortgage Co. 
Vv. Bell, Tes So. 5475 101 Bias 1291 = 
Edmons v. Gracy, 54 So. 899, 61 Fla. 
593; Aycock Bros. Lumber Co. v. 
Dothan First Nat. Bank, 45 So. 501, 54 
Fla. 604. 


Ind.—Amory v. Reilly, 9 Ind. 490. 


Mich.—Barnard v. Huff, 233 N.W. 
213, 252 Mich. 258,77 A.L.R. 259; Cady 
v. Taggart, 193 N.W. 848, 223 Mich. 
191, 194; City Lumber Co. v. Hol- 
lands, 148 N.W. 361, 181 Mich. 531; 
Jones v. Bowling, 75 N.W. 611, 117 
Mich. 288; Field v. Ashley, 44 N.W. 
602, 79 Mich. 231. 


Mo.—Gaston v. White, 46 Mo. 486. 

N.D.—Vail v. Evesmith, 241 N.W. 
719;.62 N.D. 99: D: SB. Johnston 
Land Co. vy. Whipple, 234 N.W.°59, 60 
N.D. 334. 


Ohio.—Wagner v. 
Ohio N.P.N.S. 613. 


Okl.—Smith vy. Kirchner, 54 P. 439, 
7 Okl. 166. 


Wis.—Diggle v. Baulden, 4 N.W. 
678, 48 Wis. 477; Church v. Smith, 39 
Wis. 492. 


_ {a] Time limited for redemption 
is major difference between decrees 
foreclosing mortgages and contracts. 
Heppner v. Smith, 213 N.W. 119, 238 
Mich. 245. 


Sheppard, 17 


73. Schwartz v. Mead, 3 P.(2d) 48, 
116 Cal.App. 606; Reid v. Dowd, 247 
N.W. 174, 257 Mich. 492; Denby v. 


Ozeran, 238 N.W. 218, 255 Mich. 477; 
McClure v. Edward J. Meyer South- 
field Woods Corporation, 236 N.W. 
907, 254 Mich. 686; Drysdale v. P. J. 
Christy Land-Co., 226 N.W. 882, 248 
Mich. 184; Belding v. Meloche, 71 N. 
W. 592, 113 Mich. 223; Sheehan v. Mc- 
Kinstry, 210 PB. 167, 105 Or. 473, 34 
A.L.R. 1315; Penny v. Shaw, (N.S.) 
[1925] 1 Dom.L.R. 1137, 1138. 


[a] Statute limiting foreclosure 
of mortgage to a prescribed form of 
action is inapplicable to an action in 
an original complaint seeking to fore- 
close vendor’s lien. Schwartz v. 
Mead, 3 P.(2d) 48, 116 Cal.App.. 606. 


Rights and liabilities of parties to 
eee in general see Mortgages §§ 


74. Neely v. Miller, 251 P. 445, 31 
Ariz. 201. 


75. Cudd v. Wood, 89 So. 52, 205 
ear 682; Munford yv. Pearce, 70 Ala. 


Bill for specific performance to en- 
force vendoy’s lien in general see Spe- 
cific Performance § 240. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1209-1211] 


close the contract.7® The analogy between this rem- 
edy and an action for the foreclosure of a mortgage 
has already been considered.** The action is an 
equitable one7® and is governed by equitable prin- 
ciples.‘® Equity will not decree a forfeiture of 
the purchaser’s rights where it would be inequitable 
to do so.8° A vendor foreclosing a land contract 
is not required to adjust equities between the vendee 
and the assignee of the vendee, either before or dur- 
ing foreclosure.’? 


Strict foreclosure.’? In some jurisdictions, where 
the vendee is in default, the vendor may have a 
remedy in equity by way of a strict foreclosure,** 
although, while such a remedy may be available, the 
court may also decree a foreclosure by the sale of 
the land in the ordinary way;** and in other juris- 
dictions, while the vendor is spoken of as having a 
remedy by way of strict foreclosure, the practice 
is to decree that the vendee shall pay within the time 
limited, and that, in default of such payment, the 
vendee’s equitable estate shall be foreclosed and sold 
to pay the purchase price.*® 

[§ 1210] (b) Under Statutes. By express pro- 
vision in the statutes of some jurisdictions, where 
the vendor of real estate has given a bond or other 
writing to convey the same on payment of the pur- 
chase money, and such money, or any part thereof, 
remains unpaid after the day fixed for payment, 
whether time is or is not of the essence of the con- 
tract, the vendor may file a petition asking the court 
to require the purchaser to perform his contract or 
to foreclose and sell his interest in the property,*® 
and it is further provided that the vendee shall, in 


76. Balesh v. Alcott, 241 N.W. 216, 
257 Mich. 352; Curry v. Curry, 182 
N.W. 98, 213 Mich. 309; Conners v. 
Winans, 204 N.Y.S. 142, 122 Misc. 824; 
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ges and other liens to seek a foreclo- 87. 
sure by judicial sale, but may, where 
it is not inequitable, demand a strict 
foreclosure, since his interest is not 
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such cases, for the purpose of the forcelosure, be 
treated as a mortgagor of the property purchased 
and that his rights may be foreclosed in a similar 
manner.*? By the provisions of other statutes, when- 
ever a default has occurred in the performanee of 
any of the terms or conditions of an executory con- 
tract for the sale or exchange of real property, an 
action may be brought for a foreclosure of all rights 
under such contract asserted adversely to plaintiff, 
and the court may, by its decree, fix the time within 
which the party in default must comply with the 
terms of the contract, and, unless he so complies 
within the time specified, all his rights asserted un- 
der the contract are forever barred and foreclosed.** 
In accordance with the rule relating to contracts 
generally,’® a statute authorizing foreclosure of the 
contract is as much a part of the contract as if 
expressly embodied therein.®® The proeceding un- 
der these statutes has been held not one at law to 
recover the purchase price due,®! nor primarily an 
action either to rescind or forfeit a contract,?? nor a 
swt for specific performance.®* It is an equitable 
action governed by equitable principles.®* 


[§ 1211] c. Exhaustion or Inadequacy of Remedy 
at Law.°® By the weight of authority it is not nec- 
essary for the vendor to pursue his remedy at law 
before filing his bill in equity to enforce his hen 
for the purchase money; he may go, in the first 
instance, into a court of equity, and call on the pur- 
chaser to come forward and pay the money due, 
or be forever thereafter foreclosed from setting up 
any claim against the land.°® In some jurisdictions, 
however, a bill in equity can be filed to enforee the 


Bortz v. Wright, 214 N.W. 552, 
206 Iowa 698. 

88. Pfister v. Sime, 190°’ N.W. 885, 
46 S.D. 82; State v. Darling, 165 N. 


Marquardt v. Fisher, 295 P. 499, 135 
Or. 256, 77 A.L.R. 265. 


[a] Where purchaser holding un- 
der title bond fails or refuses to pay 
the purchase money when due, the 
vendor may treat the bond as an eq- 
uitable mortgage, and bring his ac- 
tion to foreclose the equities of the 
purchase, and for the sale of the 
premises to satisfy the unpaid pur- 
chase money. Courtney v. Wood- 
worth, 9 Kan. 303. 


77. See supra § 1207. 
78. See supra § 1205. 
79. Denby v. Ozeran, 238 N.W. 218, 


255 Mich. 477; Union Savings & Loan 
Ass'n v: Getty, 296° P. 878) 135- Or. 
565. 

80. Dirr v. Hitchman, 244 N.W. 
440, 260 Mich. 179. 


81. McClure v. Edward J. Meyer 
Southfield Woods Corp., 236 N.W. 907, 
254 Mich. 686. 


{a] hus a vendor foreclosing a 
Jand contract requiring the release of 
lots was not required to adjust eq- 
uities between the assignee of the 
purchaser and its land contract ven- 
dees. McClure v. Edward J. Meyer 
Southfield Woods Corp., 236 N.W. 907, 
254 Mich. 686. 


82. Right to strict foreclosure see 
infra § 1287. j 


83. See cases infra this note; and 
notes 84, 85. 
[aj] In Oregon, under an executory 


contract for the sale of land, where 
the vendee is in default because of 
his failure to make his payments, the 
vendor is not bound by the statute re- 
lating to the foreclosure of mortga- 


strictly a lien within that statute, but 
an equitable right to compel the ven- 
dee to make payment within a speci- 
fied time, or be barred from all rights 
under the contract. Sheehan v. Mc- 
Kinstry, 210 B. 167, 105 Or 473; 34 A. 
Eye LSA: 


84. Vance v. Blakeley, 123 P. 390, 
62Or 63265 


85. Aycock Bros. Lumber Co. v. 
First Nat. Bank of Dothan, 45 So. 501, 
54 Fla. 604. 


fa] “The vendor’s equitable rem- 
edy consists in a suit in the nature of 
a strict foreclosure by which the ven- 
dee is decreed to pay the price with- 
in a limited time, and in default of 
such payment the vendee’s equitable 
estate is foreclosed and sold to pay 
the purchase price.” Aycock Bros. 
Lumber Co. v. First Net. Bank of 
Dothan, 45 So. 501, 54 Fla. 604, 619 
[quot Miami Bond & Mortgage Co. v. 
Belly. 13s eSo. 8547, t0ls ha. 200 
Schmidt v. Kibben, 132 So. 194, 100 
Fla. 1684]. 


86. Witmer v. Fitzgerald, 229 N.W. 
239, 209 Iowa 997. 


[a] Foreclosure may be had for 
unpaid installments under a real es- 
tate contract, and the proceeding is 
not open to the criticism of demand- 
ing different and independent reme- 
dies, namely, specific performance 
and foreclosure. Dimon v. Wright, 
214 N.W. 678, 206 Iowa 693. 


[b] Interest installments.—The 
vendor may foreclose and recover 
judgment for interest installments 
prior to the date for payment of the 
balance due. Vanderwilt v. Broer- 
man, 206 N.W. 959, 201 Iowa 1107. 


W. 536, 39 S.D. 558; State v. Eckhart, 
165 N.W. 538, 39 S.D. 557. 

[a] Foreclosure as mortgage.— 
Where a purchaser has not paid the 
price in full, the vendor is not requir- 
ed to foreclose the contract as a mort- 
gage, his remedy being under L. 
(1913) ¢ 138, relative to foreclosure 
of executory contracts of sale. Wy- 
att v. Meade County Bank, 166 N.W. 
423, 40° S.D> 192. 


89. See Contracts § 523. 
90. State v. Darling, 165 N.W. 536, 
39 S.D. 558; State v. Eckhart, 165 N. 


Wi: 538, 39 S:Dr 557. 

91. Bortz v. Wright, 214 N.W. 552, 
206 Lowa 698. : 

92. Moter v. Hershey, 
2B os tS) See 4 oe 

93. Bortz v. Wright, 214 N.W. 552, 
206 Iowa 698; Pfister v. Sime, 190 N. 
W. 885, 46 S.D. 82. 

94. Vanderwilt v. Broerman, 206 
N.W. 959, 201 Iowa 1107. 


205 N.W. 


95. Generally see Equity § 14. 

96. Ala.—Kyle v. Bellenger, 79 
Gee 516; Haley v. Bennett, 5 Port. 
Ais cg a oa v. Hendry, 33 Ark. 

Cal.—Burgess v. Fairbanks, 23 P. 
29255 80 Calls 2 Ds i lin's A Ssbvemeoip Oe 


Sparks v. Hess, 15 Cal. 186. 
Ga.—Harden vy. Miller, Dudley 120. 


Ill.— Holden v. Holden, 24 Ill.App. 
106; Vail v. Drexel, 9 Ill.App. 439. 
Tes ae v. Rowland, 13 Kan. 


Ky.—Richardson vy. Baker, 5 J.J. 
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vendor’s lien only when it appears that complain- 
ant has first exhausted his remedy at law,°” or when 
he avers in his bill such facts as will show that 
he cannot have a full, complete, and adequate remedy 
at law;°* such as that the purchaser is insolvent®® 
But this does not re- 
quire complainant to do a nugatory act, nor an act 
which may impair his equitable rights.? 


[§ 1212] d. Joinder and Splitting of Demands.* 
Where two notes secured by a vendor’s lien are both 
in the hands of one person, in the same capacity,* 
he may foreclose on both in one action, or foreclose 
on one, and still have a right of action on the other.’ 
So, where two notes are owned by different persons, 
a joint action to recover on both notes, and to en- 
foree a vendor’s lien therefor, may be maintained 
But a person who holds one 
capacity, and another per- 
sonally, cannot unite the two demands in one bill 


or resides out of the state.! 


by the two owners.°® 
note in a representative 


to enforce the vendor’s len.? 
Joint vendors. 


Marsh. 323. 

Miss.—Stratton v. Gold, 40 Miss. 
778. 

Mo.—Pratt v. Clark, 57 Mo. 189. 

N.J.—Graves v. Coutant, 31 N.J.Eq. 
763. 

N.Y.—Zeiser v. Cohn, 101 N.E. 184, 
207 N.Y. 407, 47 L.R.A.N.S. 186, Ann. 
Cas.1914C 493; Dubois v. Hull, 43 
Barb. 26. 

Ohio.—Wagner  v. 
Ohio N.P.N.S. 6138. 

Tenn.—High v. Batte, 10 Yerg. 186. 

{a] In case of assignment of ti- 
tle bond, the vendor is not bound to 
proceed against the purchaser at law 
to recover the purchase money _ be- 
fore proceeding against _ the land it- 


Sheppard, 17 


self. Haley v. Bennett, 5 Port. (Ala.) 
452. 
97. Ford v. Smith, 8 D.C. 592; Ey- 


Jer v. Crabbs, 2 Md. 137, 56 Am.D. 711; 
Richardson v. Stillinger, 12 Gill & J. 
(Md.) 477; Pratt v. Vanwyck’s Ex’rs, 
6 Gill & J. (Md.) 495; Ridgeway v. 
Toram, 2 Md.Ch. 303. 

[a] In Indiana (1) whatever may 
have been the proper mode of pro- 
ceeding under the old practice, the 
vendor of land having an equitable 
lien thereon for purchase money may, 
under the modern procedure, seek his 
legal remedy on his money demand, 
together with the enforcement of his 
lien, in one action. Nutter v. Fouch, 
86 Ind. 451. (2) But he may, as for- 
merly, first pursue his remedy on his 
legal claim alone, without thereby 
waiving his right afterward to re- 
sort, if necessary, to the equitable 
remedy by enforcement of the lien. 
Nutter v. Fouch, supra. Contra Bot- 
torf v. Conner, 1 Blackf. 287. 

9875) Mord “v., Smithy), $ D.C. r592: 
Richardson v. Stillinger, 12 Gill & J. 
(Md.) 477. 

99. Iyler v. Crabbs, 2 Md. 1387, 56 
Aran) hiieStUll | Vale EhUbtt,. OC 
(Md.) 446; Bates v. Childers, 20 P. 
164, 5 N.M. 62. 


1. Russell v. Todd, 7 4Blacktf: 
(Ind.) 239; Green v. Fowler, 11 Gill 
& J. (Md.) 103; Wright v. Woodland, 
10 Gill & J. (Md.) 387. 


[a] Purchaser absconded.—A ven- 
dor of real estate, having an equita- 
ble lien on it for part of the purchase 
money, is not obliged, the purchaser 
having absconded, to proceed against 
the land by attachment. Russell v. 


Where the owners of several par- 
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covenant.13 


Todd, 7 Blackf. (Ind.) 239. 


2. Richardson y. Stillinger, 12 Gill 
& J. (Md.) 477. 

[a] For example, in requiring a 
vendor to exhaust his legal remedies, 
or show that he has none betore pro- 
ceeding in equity to enforce his eq- 
uitable lien for the unpaid balance 
of the purchase money, he is not re- 
quired to proceed by ejectment to re- 
possess himself of the land sold, nor 
by way of attachment or fieri facias 
to seize and sell the land sold by him 
in the hands of the purchaser. Rich- 
ardson vy. Stillinger, 12 Gill & J. (Md.) 
477. 


3. Generally see Actions §§ 188- 


4, Vieno v. Gibson, (Civ.App.) 20 


S.W: Til, Patt 20 SUWee 10285)" 8'b “Lex. 
432]. 

5. Vieno v. Gibson, supra. 

6. Foster vy. Lyons, 44 S.W. 625, 
19 Ky.L. 1906. 

7 East v. Hast, 80 Ala. 199. 

8 Brisco v. Minah Consol. Min. 


Co., 82 F. 952; Salomon v. Martin, 67 
E25, Le ColocAppe 00: 


[a] Thus, where the several own- 
ers of different pieces of property 
join in a contract for the sale of all 
the pieces for a sum in solido, pay- 
able to them jointly, and the several 
deeds are executed, and possession 
taken thereunder, in pursuance of the 
contract, they jointly have a vendor’s 
lien on all the property conveyed, for 
the unpaid purchase money. Brisco 
v. Minah Consol. Min. Co., 82 F. 952. 


[b] One of such several owners 
cannot separately claim and enforce 
a vendor’s lien therefor. Salomon y. 
Martin, 67 P. 25, 17 Colo.App. 60. 


9. Cohn v. Valentine, 263 P. 846, 
88 Cal.App. 430; Edmons v. Gracy, 
54 So. 899, 61, Mla.’ 593; Kozelski v. 
Bronder, (Tex.Civ.App.) 297 S.W. 664. 


[a] Tllustrations.—(1) A vendor 


‘is entitled to foreclose a lien for the 


purchase price in accordance with 
the agreement, where the purchaser 
refuses to perform by requiring in his 
escrow instruction that the mortgage 
should contain a release agreement, 
where the agreement between the 
parties did not provide for such re- 
lease clause nor provide for deliveries 
in escrow to either party. Cohn vy. 
Valentine, 263 P. 846, 88 Cal.App. 430. 
(2) Retention of a vendor’s lien un- 


“<7Te 
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cels of land join in a sale in solido of the different 
parcels, they jointly have a vendor’s lien thereon, 
which they may and must jointly enforee.® 


[§ 1213] e. Right To Enforce—(1) Default or 
Repudiation of Contract by Vendee Generally. 
action to enforce a vendor’s lien may be maintained 
where the purchaser fails or refuses to perform the 
contract in accordance with its terms,® or where 
the obligation or right to such hen is disputed or 
denied,!® notwithstanding it is the only relief de- 
manded,?! and without showing any special ground 
warranting equitable relief.1? 
that the vendor may not maintain an action to fore- 
close the contract for breach of an independent 


An 


But it has been held 


Supplemental agreement extending the time for 
payments without any new obligation on the purchas- 
er has been held not to waive the right to foreclose 
under the original contract.+4 


f§ 1214] (2) Maturity of Debt. 


be maintained to enforce or foreclose a vendor’s lien 


A suit cannot 


til conditions of the deed should be 
fully met gives the vendor a right to 
forfeiture on nonperformance of 
promises in the deed, although the 
money consideration has been fully 
paid. Kozelski v. Bronder, (Tex.Civ. 
App.) 297 S.W. 664. 


[b] Repudiated agreement.—(1) 
Where the purchasers under a land 
contract had been in possession for 
ten years, enjoying the use of the 
property, but defaulted in perform- 
ance, whereupon in 1917 a modified 
agreement was entered into extending 
the time for performance, a decree 
in strict foreclosure entered into in 
1919 was not invalid, because the 
time for final payment had not yet 
arrived under the terms of the modi- 
fied agreement which had been re- 
pudiated by defendants. Anderson vy. 
Morse, 222 P. 10838, 110 Or. 39. § (2) 
An action to foreclose will lie if, at 
the commencement of the proceed- 
ings, the vendee has repudiated the 
contract. Bortz v. Wright, 214 N.W. 
552, 206 Iowa 698. 


10. Rust v. Carpenter, 
18 Colo. 340; Wilson v. Burgett, 27 
N.E.. 749, 231 “Ind "245!" Lenox 
Earls, (Mo.App.) 185 S.W. 282. 


11. Rust v. Carpenter, 32 P. 992, 
18 Colo. 340; Lenox y. Earls, (Mo. 
App.) 185 S.W. 232. 


12. Lenox v. Earls, supra. 


13. Conners v. Winans, 204 N.Y.S.. 
142, 122 Misc. 824. 


[a] Thus a purchaser’s covenants 
not to cut timber except for ordinary 
repairs, to keep buildings in ordinary 
repair, and to insure them, are “in- 
dependent covenants,” and an action 
to foreclose the land contract cannot 
be maintained for breaches thereof. 
Conners v. Winans, 204 N.Y.S. 142, 
122 Misc. 824. 


14. Schmidt v. Gaukler, 
746, 156 Mich. 248. 


[a] Thus, where a purchaser made 
default in the payment of install- 
ments of the initial payment for land, 
and was notified by the vendor of his 
election of the option to foreclose in 
accordance with the contract of sale, 
but that he would not foreclose if the 
installment was paid within a short 
time and a substantial amount paid 
on the principal, failure to pay money 
on the principal, as required by the 
notice, entitled the vendor to fore- 
close. Felton v. Stacey, 185 N.W. 536, 
175 Wis. 471. 


32 P. 992, 


120 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1214] 


until complainant is entitled to demand, and defend- 
ant is bound to pay, the purchase price—that is, 
until the claim has matured and is unpaid.t® And 
- except to the extent that the time of maturity has 
- been extended by statute,t® where one or more of 
a series of purchase-money notes have become due 
and unpaid, the vendor is not required to wait, be- 
— fore foreclosing, until all of the notes have ma- 
tured,’ but may enforce or foreclose his lien for 
the amount of the notes then due;!§ and it has been 
held that in such a ease the vendor may sue for a 
sale of the property, and for the application of the 
proceeds on the notes then due, and on the other 
notes as they fall due,t® irrespective of the mak- 
~ er’s solveney or insolvency,?° although he has no 
right to collect his money on any of the notes before 
their maturity.21_ Where the vendor sues and obtains 
a decree of foreclosure on part of the notes, before 
maturity of, and without reference to, the other 
notes, but the decree is not carried, out by sale of 
the property, it is no bar to a suit to foreclose the 
lien as to the other notes, and for sale of the prop- 
erty, and application of the proceeds to the judg- 
ment to be recovered and to the former judgment.?? 


q 
; 


15. Ala.—Dowling v. McCall, 26) obligation; 
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and such statute does not 
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A statute extending the date of maturity of a 
vendor’s lien notes is inapplicable to outstanding 
notes, the debt evidenced by which a subsequent pur- 
chaser has agreed to pay after maturity of the notes, 
as the hen given by him to secure payment thereof 
is a new and distinct contract lien, inuring to the 
benefit of his vendor’s creditor.” 


Acceleration of maturity. .Where, by virtue of 
agreement or statutory provision, the whole of the 
purchase price becomes due on default in the pay- 
ment of any installment,?* the len, on such default, 
may be foreclosed as to the whole debt?® unless there 
is an honest dispute as to the amount payable.?® But, 
in the absence of such an agreement or statutory 
provision, the maturity of the debt cannot be ac- 
celerated so as to permit a foreclosure of the entire 
debt;?7 and it has been held that, where the con- 
tract provides for a conveyance when the vendor 
receives full payment, in installments, without any- 
‘thing to hasten the maturity of such payment, the 
venilor has no right to foreclose for the entire debt, 
or for any part thereof, until the termination of the 


QT PSsE, 1292) 0947 Ga Lise Mallenweye 


So. 959, 124 Ala. 633; Cordova Coal 
Co. v. Long, 8 So. 765, 91 Ala. 538. 


Ky.—Towery v. Meeks’ Adm’r, 30 S. 
W. 1014, 17 Ky.L. 248. 

Mich.—Harris v. Brown, 137 N.W. 
681, 172 Mich. 164. 


N.Y.—Parsons v. Tilden, 3 Thomps. 
& Cyl [afi 59° N-Y.6397" 


Tex.—Easley v. Hasley, 
229 S.W. 343. 


[a] WQiustration.—Where the con- 
sideration for the sale of an undivid- 
ed one half interest in land was to be 
paid in part in cash and in part by 
assuming a mortgage thereon, and 
the purchaser failed and refused to 
pay or assume the mortgage at ma- 
turity, the vendor, having paid it, 
may foreclose his vendor’s lien for 
the amount so paid. Harris v. Brown, 
137 N.W. 681, 172 Mich. 164. 


[b] Bill held premature.—A bill to 
enforce a vendor's lien, where no 
conveyance has been executed to the 
purchaser, and the payment of the 
purchase money is to be contempo- 
raneous with the execution of a con- 
veyance, is prematurely filed where 
the vendor does not allege that he is 
ready, willing, and ‘able to execute 
a good and sufficient deed, and it ap- 
pears that an adversary suit is then 
pending and undetermined. Linn vy. 
Mclean, 80 Ala. 360. 


[c] Performance of condition in- 
sufficient.—Where a payment was to 
be made one year after “completion 
and operation” of a railroad, and 
most of the bridges were on tempo- 
rary foundations, the tracks in many 
places not graded or ballasted, and 
not properly sloped, cuts incomplete, 
turn-outs not put in, fences, cattle 
guards, and signs for road crossings 
not constructed, and title to portions 
of the roadbed had not been acquir- 
ed, it had not been completed within 
the terms of the contract. Parsons 
v. Tilden, 3 Thomps.&C. 1 [aff 59 N. 
SCS SY Dee 


16. See cases infra this note. 


[a] In Arkansas the effect of ex- 
tension under Crawford & M. Dig. § 
7382, regulating the manner of ex- 
tending the maturity of a debt se- 
cured by a vendor’s lien, is to extend 
the time of payment of the note or 
deed, and it does not discharge the 


(Civ.App.) 


apply where the vendor seeks to fore- 
close a lien where there has been no 
extension. Elk Horn Bank & Trust 
Co. v. Spraggins, 30 S.W.(2d) 858, 
182 Ark. 27. 

[b] In Manitoba, under the Can- 
adian Moratorium Act of 1914, a ven- 
dor is not entitled to a foreclosure 
sale of the property until the expira- 
tion of a year from the fixing of the 
time for payment. United Investors 
v. Gaynor, 24 Man. 781. 


_Gimitations in general see Limita- 
tions of Actions § 59. 

17. Furr v. Morgan, 55 Miss. 389; 
McQueen v. Smith, 24 S.E. 412, 118 N. 
C. 569: And see cases infra notes 18— 
DA. 


[a] Under power of sale.—Where 
the contract contains a power au- 
thorizing the vendor to sell the land 
on default in the payment of any one 
of the notes at maturity, an action of 
foreclosure may be brought without 
waiting for the maturity ofthe last 
note. McQueen v. Smith, 24 S.E. 412, 
118 N.C. 569. 


[b] Action to foreclose contract 
will lie where the vendee is in default 
for past-due installments of the pur- 
chase price, even though final pay- 
ment is not yet due. Vanderwilt v. 
Broerman, 206 N.W. 959, 201 Iowa 
1107; Anderson v. Morse, 222 P. 1083, 
110 Or. 39. 


18, Ark.—Pamplin v. Rowe, 139 S. 
W. 1105, 100 Ark. 144. 


PM Ge a rupple v. Viers, 14 Iowa 


Miss.—Furr 55 Miss. 


389. . 
N.C.—MecQueen vy. Smith, 24 S.E. 
412, 118 N.C. 569. 


Tenn.—Green y. Jarvis, (Ch.A.) 42 
S.W. 165. 


Tex.—Davis v. McGaughey, 
App.) 32 S.W. 447. 


W.Va.—Miller v. Hawker, 102 S.E. 
470, 85 W.Va. 691. 

[a] If land is incapable of divi- 
sion, a vendor’s lien seeuring two 
notes may be~-foreclosed after the 
first note matures for the amount 


v. Morgan, 


(Civ. 


then due. Davis v. McGaughey, (Tex. 
Civ. App.) '32. S.W.. 447. ‘ 
19. McCurry v. Pitner, 126 S.E. 


781, 159 Ga. 807; Brown v. Farmer, 


Hawker, 102 S.BE. 470, 85 W.Va. 691. 

20. McCurry v. Pitner, 126 S.E. 
781, 159 Ga. 807; Brown v. Farmer, 
21 S.E..292, 94 Ga. 178. 

21. Rosenberg v. Wilson, 128 S.B. 
178, 160 Ga. 399; McCurry v. Pitner, 
126 S.E. 781, 159 Ga. 807; Rosenberg 
v. Wilson, 115 S.E. 7, 154 Ga. 625; 
Brown v. Farmer, 21 S.E. 292, 94 Ga. 
178. 


22. Holland vy. Preston, (Tex.Civ. 
App.) 41 S.W. 374. 

23. McCraw ov. Robinson, (Tex. 
Civ.App.) 239 S.W. 275. 

24. Sowders v. Gingell, 191 S.W. 


896, 174 Ky. 127; Iola State Bank v. 
Mosley, (Tex.Civ.App.) 259 S.W. 227. 
And see generally Bills and Notes §§ 
610, 611. 


[a] Thus, where a deed was given 
for notes, first maturing on a named 
date, providing each should be paid 
annually, and that, in default of pay- 
ing annual interest or either of the 
notes when due, all should become 
due, nonpayment of annual interest 
due on the last four notes for more 
than sixty days was such default as 
precipitated maturity of the debt. 
Sowders v. Gingell, 191 S.W. 896, 174 
Ky. 127. 


[b] Agreement to extend time of 
payment of a vendor’s lien note is an 
independent collateral agreement, op- 
erating only on the stipulated date of 
maturity, and not, unless expressly so 
stated, any of the other terms or pro- 
visions of such note, such as the pro- 
vision for accelerated maturity. Iola 
State Bank v. Mosley, (Tex.Civ.App.) 
259 S-W. 227. 


25. Markle v. Fallin, 256 S.W. 841, 
161 Ark. 504; Sowders v. Gingell, 191 
S.W. 896, 174 Ky. 127. 


[a] Thus, although there be no ac- 
celerating clause in purchase-money 
notes, such clause in the contract of 
sale, whether in a mortgage or deed 
retaining a vendor’s lien, will enable 
the holder, on the breach mentioned 
in such clause, to foreclose for the 
full amount of the notes. Markle v. 
Fallin, 256 S.W. 841, 161 Ark. 504, 


26. Hygelund v. Atlas, 226 N.W. 
217, 247 Mich. 605. 
. 27. Clancey v. Blickem, 226 N.W. 
768, 55 S.D. 566. 
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entire period designated for payment.?§ 


Order on third person. Where the vendor takes 
an order on a third person for a payment then due, 
which order the drawer refuses to accept, the ven- 
dor may immediately proceed to enforce his lien, and 
is not bound to wait until the time when the order 
would be payable.?°® 

Negotiations for loan. A vendor under a contract 
providing for foreclosure on the purchaser’s default 
is not required to postpone foreclosure because the 
purchaser is negotiating a loan, with only the pos- 
sibility of succeeding.®° 

{§ 1215] f. Restraining Enforcement.*! A pur- 
chaser may be entitled to an injunction restraining 
the enforcement of the vendor’s lien on the ground 
of fraud on the part of the vendor;*? or on the 
ground that the debt was extinguished pro tanto, by 
a failure of consideration ;** or, where the purchaser 
is In possession under a conveyance with covenants 
of general warranty, on the ground that the title to 
such land is questioned by suit, prosecuted or thréat- 
ened,** or that it is clearly shown to be defective.*® 
But the purchaser is not entitled to sueh injunctive 
relief on the ground of defects im title of a portion 
of the land where there has been no eviction and he 
makes no offer to pay the part of the notes justly 
due,** and it is immaterial that the parties to the 
contract of sale entered into a collateral agreement 
binding the vendor to perfect the title to all the 
lands to enable the purchaser to sell a portion of it 
to meet the payments due under the contract.37 A 
transferee of a bond for title, who seeks to enjoin 


fraudulently 
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induced to consent to 


[§§ 1214-1217 


a sale of the land under a judgment on the purchase- 
money notes obtained by a transferee of the notes 
against the vendor, must do equity by paying the 
purchase price. 

Mere volunteer, who has paid no consideration 
for the property, cannot have an injunction to re- 
strain the enforeement of a vendor’s len.*® 


[§ 1216] g. Conditions Precedent*°—(1) Demand 
of Payment.*! Where the purchase money is due 
and unpaid, a suit to enforce the vendor’s lien may 
be maintained without a precedent demand;** and 
even where the purchase money is payable on de- 
mand, the bringing of the suit to enforce the lien 
is a sufficient demand.*® But where the price is due 
in a reasonable time, demand before suit is neces- 
sary;** and although, where a note secured by a 
vendor’s privilege is payable at a particular place, 
demand for payment at such place is not a prereq- 
uisite to an order of seizure and sale thereon,*® the 
maker of the note may set up the failure to make 
such demand, as a matter of defense, if he has sus- 
tained injury thereby.4® Where time is of the es- 
sence of the contract, and the vendor extends the 
time of performance, an action of strict foreclosure 
of the contract without further notice to the pur- 
chaser is prematurely brought.** 

[§ 1217] (2) Notice of Forfeiture. Previous no- 
tice of forfeiture, under a statute requiring notice 
to be given before declaration of a forfeiture,*® is 
not required to authorize a suit by the vendor to 
foreclose the purchaser’s interest in the property.*® 
So, also, notice by a vendor of his intention to exer- 


Conditions precedent to payment or 


28. Walker v. Burrell, 90 S.B. 425, 
172 N.C. 386. 

29. Knisely v. Williams, 3 Gratt. 
(44 Va.) 253, 46 Am.D. 193. 


S02 Phritt v. “Laird: 23%) P. 
AAS Or, (489. 


31. Subjects of injunctive relief 
in general see Injunctions §§ 70—453. 


32. Cooper v. Lynes, 111 S.E. 425, 
153 Ga. 85; Shapero v. Picard, 209 N. 
W. 576, 235 Mich. 481; McLean v. 
State Bank of McBee, 139 S.H. 691, 
194 N.C. 797. 


{a] Complaint.—(1) A complaint 
by a purchaser, alleging that the ven- 
dor had represented that he had title 
clear of encumbrance for the purpose 
of inducing the purchaser to enter 
into the contract, and that the pur- 
chaser relied thereon, that another 
elaimed to have a mortgage on the 
land, and that the purchaser could not 
comply with the contract because of 
eonflicting claims, states a cause of 
action for an injunction against a 
judicial sale by the vendor to satisfy 
the lien for the purchase price. Mc- 
Lean v. State Bank of McBee, 139 S. 
BE. 691, 194 N.C. 797. (2) Where such 
complaint alleges that the vendor 
represented that he had clear title, 
that another claimed a mortgage 
thereon, and that the _ conflicting 
claims prevented the purchaser from 
consummating the purchase and seek- 
ing to enjoin both a judicial sale by 
the vendor to satisfy the lien for the 
purchase price and a sale by the 
mortgagee, it is not demurrable for 
misjoinder of parties. McLean v. 
State Bank of McBee, supra. 


[b] Evidence held insufficient in 
an action by a purchaser to enjoin 
foreclosure of a land contract, to 
show that the purchaser had been 
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the vendor’s giving a mortgage lien 
superior to the contract. Shapero v. 
Picard, 209 N.W. 576, 285 Mich. 481. 

33. Hicks v. Levett, 140 So. 276, 
19 La.App. 836. 

[a] Necessity for bond.—In such 
a case as that stated in the text, the 
purchaser is entitled to a preliminary 
injunction without furnishing a bond. 
Hicks v. Levett, 140 So. 276, 19 La. 
App. 836. 

34. Grossman y. Kenna, 
537, 88 W.Va. 227. 

fa] Allegations which show mere 
possibility or probability of a defect 
in title will not prevent the vendor 
from enforcing his lien for purchase 
money. Grossman v. Kenna, 106 
BE. 537, 88 W.Va. 227. 


Defect of title as defense see infra 
§ 1224. 

35. Grossman v. Kenna, 
537, 88 W.Va. 227. 

36. Frantz v. Masterson, (Tex.Civ. 
App.) 133 S.W, 740. 

37. Frantz v. Masterson, supra. 

88. Cooper v. Lynes, 111 S.E. 425, 
153 Ga. 85. 


106 S.E. 


106 S.E. 


Sar Petry v. Ambrosher, 100 Ind. 
510. 
[a] Thus a wife who receives a 


conveyance of land from her hus- 
band in payment of a precedent debt, 
and does not change her condition on 
account of the conveyance, is not a 
bona fide purchaser for a valuable 
consideration so as to entitle her to 
defeat thesvendor’s lien of her hus- 
band’s grantor for the purchase mon- 
ey of the land. Petry v. Ambrosher, 
100 Ind. 510. 


‘40. Cross references: 


performance by purchaser in gen- 
eral see supra §§ 239, 240 
Necessity of exhausting legal remedy 
see supra § 1211. 
Performance of contract by vendor in 
general see supra §§ 514-710. 
41. Necessity of demand before 
suit in general see Actions §§ 74-83. 
42. Cal.—Gallagher yv. Mars, 50 
Cal. 23. 


Ind.—Olvey v. Jackson, 4 N.B. 149, 
106 Ind. 286. 


Iowa.—Spindler v. Iowa & O. S. L. 
Ry. Co,, 155 N.W. 271,173 Lowa 348* 
Guest v. Byington, 14 Iowa 30. 

La.—Holliday v. Logan, 64 So. 277, 
134 La. 427. F —— 

Or.—Turnbow vy. Keller, 19 P.(2da) 
1089; Lyons v. Chaffee, 154 P. 688, 
79 Or. 485; Security Sav., etc., Co. v. 
Mackenzie, 52 P. 1046, 33 Or. 209. 

43. Gallagher v. Mars, 50 Cal. 23. 

44. Cordova Coal Co. v. Long, 8 
So. 765; 91 Ala, 588: 


45. Holliday v. Logan, R 
134 La. 427, SE ORO Fa 


46. Holliday v. Logan, supra. 

Defenses generall i 
1223-1225. . eaime inte 

47. Motor y. Hershey, 
239, 48 S.D. 493. 


48. Provision in contract for for- 
feiture of rights see supra § 257. 

49. Clifton Land Co. v. Davenport, 
106 N.W. 365, 130 Iowa 94. . 


ma [a] Statutory provision (1) that 
In cases where the vendor of real 
estate has given a bond or other writ- 
ing to convey the same on payment 
of the purchase money, and such 
money or any part thereof remains 


205 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1217-1218] 


cise his option to declare future payments due is not 
an essential prerequisite to an action to foreclose the 
vendor’s lien,°® but at most offers only the question 
of costs.>! 


[§ 1218] (3) Performance; Completion of Title; 
Tender of Deed. Ordinarily, the vendor must either 
substantially perform or tender substantial perform- 
ance of the contract before he is entitled to main- 
tain an action of foreclosure on the contract for 
a breach thereof by the vendee.®? Where a purchase- 
money note is not payable until title is made com- 
plete, completion of title by the vendor is a condi- 
tion precedent to maturity of the note and mainte- 
nance of a suit to establish and enforce the vendor’s 
lien;°* and such condition is not fulfilled by the 
purchaser himself acquiring title by adverse posses- 
sion under the vendor’s deed;®* nor ean the vendor 
compel the purchaser to allow him to bring suit to 
quiet title in order to complete his title after the 
purchaser has established title by adverse posses- 
sion.°> If, under a statute providing that, where 
the purchase money or secured debt has been reduced 
to judgment, the holder of the legal title shall exe- 
cute a quitclaim conveyance of the property, the 
vendor has transferred the legal title to another, 
the latter and not the original vendor is the proper 
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person to quitclaim to the purchascr before the 
property can be levied on and sold under the judg- 
ment for unpaid purchase money.®® 


Tender of deed.®’ Whether a deed should be ten- 
dered before the filing of a bill to enforce a vendor’s* 
lien after the purchaser’s default is a question on 
which the courts of this country are not unanimous.®8 
By the weight of authority, a tender of a deed, in 
such a case, before a suit in equity to enforce the 
vendor’s lien, is not necessary,®” particularly where 
the contract is not one of dependent and concurrent 
conditions,°° or where the suit is for intermediate 
installments, and a deed is tendered into court to 
be delivered when the whole purchase price has been 
paid,®! and especially where an earlier tender would 
have been unavailing. A failure in this regard 
will at most affect only the question of costs.63 And 
a tender need never be shown where, the party to 
whom it should be made refuses in advance to accept 
it,°* or otherwise repudiates the contract,®® or whers 
the purchaser still retains possession of the land, and 
does not seek to rescind on his part, and claims that 

‘the purchase price has been fully paid.6* It has 
been held, however, that, where the payment of the 
purchase money and the making of the title are 
to be concomitant acts,*? where the exceution of the 


unpaid after the day fixed for pay- 
ment, whether time is or is not of the 
essence of the contract, the vendor 
may file his petition asking the court 
to require the purchaser to perform 
his contract, or to foreclose and sell 
his interest in the property,” in terms 
authorizes the maintenance of the 
suit without previous notice of an 
intention to do so. Clifton Land Co. 
v. Davenport, 106 N.W. 365, 130 Iowa 
94, 97. (2) While notice is essential 
under the statute before a forfeiture 
of such a contract, this is not re- 
quired in order to maintain an action 
of foreclosure. Clifton Land Co. v. 
Davenport, supra. See to same ef- 
fect State v. Darling, 165 N.W. 536, 
39 S.D. 558: State v. Eckhart, 165 N. 
W... 538, 39 S.D., 557: 

50. Ames v. Milam, 157 P. 941, 53 
Okl. 739. 

Maturity of debt as element of 
right to enforce lien see supra § 1214. 


51. Ames v. Milam, 157 P. 941, 53 
OkKl. 739. 


52. Dirr v. Hitchman, 244 N.W. 
440, 260 Mich. 179; MacLeod vy. Ham- 
ilton, 236 N.W. 912, 254 Mich. 653 
{foll MacLeod v. Hamilton, 236 N.W. 
897, 254 Mich. 658]; Miller v. Ru- 
zicka, 198 N.W. 148, 111 Neb. 815. - 


[a] Thus, in a suit to foreclose a 
land contract, an outstanding ease- 
ment, although apparently abandon- 
ed, required dismissal of bill without 
prejudice. MacLeod v. Hamilton, 236 
N.W. 912, 254 Mich. 653 [foll Mac- 
Leod y. Hamilton, 236 N.W. 897, 254 
Mich. 6581]. 


53. Kitchens v. Grice, 103 So. 880, 
212 Ala. 674. 


54. Grice v. Kitchens, 109 So. 154, 
215 Ala. 18; Kitchens v. Grice, 103 
So. 880, 212 Ala. 674. 


[a] Adverse possession held in- 
sufficient.—Kitchens v. Grice, 103 So. 
880, 212 Ala. 674. 

Title by adverse possession, pre- 
scription, or limitation in general see 
Supra §§ 542, 543. 

55. Grice v. Kitchens, 109 So. 154, 
215 Ala. 18. 

56. Swinson v. Shurling, 134 S.E. 
613, 162 Ga. 604. 


57. Tender of conveyance as per- 
formance see supra §§ 671-706. 

58. Wakefield v. Johnson, 26 Ark. 
506, 508. 


59. Ark.—Anderson vy. Mills, 28 
Ark. 175; McGehee v. Blackwell, 28 
Ark. 27. 


Fla.—Smalley v. Sovereign Finance 
Co., 135 So. 558, 102 Fla. 32; Miami 
Bond & Mortgage Co. v. Bell, 133 So. 
547, 101 Fla. 1291. 


Idaho.—Walsh 


wv, Coghlan, 190. P: 
252, 38 Idaho 115. 


Iowa.—Bortz v. Wright, 214 N.W. 
552, 206 Lowa 698; Dimon yv. Wright, 
214 N.W. 673, 206 Iowa 693; Vander- 


wilt v. Broerman, 206 N.W. 959, 201 
Towa 1107; Boynton vy. Salinger, 126 
N.W. 369, 147 Iowa 537; Stevenson 
v. Polk, 32 NW. 340; 71) Towa’ 278; 
Winton v. Sherman, 20 Iowa 295; 
Guest v. Byington, 14 Iowa 30. 


Neb.—Harrington v. Birdsall, 56 N. 
W. 961, 38 Neb. 176. 

N.Y.—Freeson v. Bissell, 63 N.Y. 
168; Charles v. Scheibel, 218 N.Y.S. 
545, 128 Misc. 275 [aff 222 N.Y.S. 784, 
221 App.Div. 816]; Burank v. Bab- 
cock, 42 Hun 651, 3 N.Y.St. 458; Hunt 
v. Lake, 97 N.Y.S. 298, 48 Misc. 570; 
Troast vy Anjou, 17.2) N.Y.S. 383. 


Okl.—Ames v. Milam, 157 P. 941, 53 
Okl. 739. 

Or.—Bank of California Nat. Ass’n 
Veer ishopwis00) 1023. ion Orsesse 
Lyons v. Chaffee, 154 P. 688, 79 Or. 
485; Security Sav., etc., Co. v. Mack- 
enzie, 52 P. 1046, 33 Or. 209. 


Tenn.—Mullens v. Big Creek Gap 
Coal, ete., Co., (Ch.A.) 35 S.W. 439. 


[a] Reason for rule.—‘“The court 
has full power to protect the vendee 
and to make the execution and depos- 
it of a deed in the court a condition 
precedent to the enforcement of the 
decree, or to the rendering of the de- 
cree, or even to the hearing of the 
cause upon its merits.”” McGehee v. 
Blackwell, 28 Ark. 27, 33. 


{b] Rule applied.—In an action by 
a vendor of mining and farm proper- 
ty to have the equitable interest of 
the purchaser barred and foreclosed, 
the purchaser cannot complain that 
a guardian’s deed of a portion of the 


property tendered according to the 


agreement was insufficient, as fhe 
vendor is not bound to tender per- 
formance before suit. Vance v. 


Blakeley, 123 P. 390, 62 Or. 3826. 


{c] When all unpaid installments 
are due, a vendor who retains title to 
realty to secure the purchase price 
which is.to be paid in installments, 
and who is then to convey and fur- 
nish the purchaser an abstract of 
clear title, without tendering a deed 
and abstract may sue to foreclose 
the purchaser’s interest and to sell 
the realty. Walsh v. Coghlan, 190 P. 
252, 33 Idaho 115. 

[ad] Wendor being under no obliga- 
tion to convey until full payment, his 
petition to enforce payment by fore- 
closure of the vendee’s rights untier 
the contract need not allege tender 
of a deed conveying the property or 
tender the deed, although in an ac- 
tion at law a different rule would pre- 
vail. Boynton v. Salinger, 126 N.W. 
369, 147 Iowa 537. 

60. Johnson y. Kurtz, 37 S.W. 222, 
97 Tenn. 503. 


61. Aylward v. 
147 Wash. 29. 

62. Aylward v. 

63. McGehee v. Blackwell, 28 Ark. 
27; Harrington v.. Birdsall, 56 N.W. 
961, 38 Neb. 176; Security Sav., etc., 
Co. v. Mackenzie, 52 P. 1046, 33 Or. 
209. 


Costs in suit to foreclose lien in 
general see infra § 1311. 

64. Ehrhart v. Mahony, 148 P. 934, 
170 Cal. 148; Missouri Land Co. v. 
Baylor, 71 Mo.App. 94. 

65. Ocean Shore Development Co. 
Vv. Reena ote 175 P. 706, 38 Cal.App. 
102. 


Lally, 264 P. 983, 


Lally, supra. 


Renunciation by purchaser or re- 
fusal to perform as excuse for not 
tendering deed in general see supra § 


66. Taylor v. Interstate Inv. Co., 
135 P. 240, 75 Wash. 490. 

67. Dennis v. Williams, 40 Ala, 
633; Rudd v. Savelli, 44 Ark. 145; 
Turner v. Lassiter, 27 Ark. 662: 
Welch v, Hicks, 27 Ark. 292; Wake- 
field v. Johnson, 26 Ark. 506; Wil- 
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conveyance is to precede payment,®*® or where there 
is no definite time fixed for the payment of the 
purchase money,®® the vendor must tender a deed 
before bringing an action to enforce his lien; and 
that if one other than plaintiff holds the legal title, 
plaintiff must either tender a deed or have the holder 


of the legal title made a party.’° 


The tender of an abstract is not a condition pre- 
cedent to the action to foreclose, where the mght 
thereto has not matured under the contract,‘+ it being 
sufficient if a tender of performance is made in the 


petition to foreclose.” 


[§ 1219] h. Persons Entitled To Enforce Lien™* 
A vendor’s hen ordinarily may 
be enforced by the vendor, and by him only,‘* al- 
though the legal title is still in him,’° although he 
is not the grantor,’7® and, in some jurisdictions, al- 
though he has assigned the purchase-money notes,*? 


—(1) In General. 


liams v. Abrahams, 3 Bush. (Ky.) 
186; Kimbrough v. Curtis, 50 Miss. 
shee 


[a] ‘Tender held insufficient (1) to 
authorize enforcement of lien. Wil- 
liams v. Abrahams, 3 Bush (Ky.) 186. 
(2) Requisites and sufficiency of ten- 
der in general see supra §§ 683-688. 


68. Dennis v. Williams, 40 Ala. 
633; Rudd v. Savelli, 44 Ark. 145. 


69. Cole v. Wright, 50 Ind. 296. 


70. Coldecleugh v. Johnson, 34 Ark. 
312; Thomson vy. Smith, 63 N.Y. 301. 

[a] Suit by representative.—An 
action to foreclose a vendor’s lien 
cannot be maintained by the repre- 
sentatives of the deceased vendor 
where it is not alleged or shown that 
they have tendered, or are willing, 
ready, and able to give a deed, at 
least unless the person taking the 
legal title to the premises, either as 
heir or devisee, is made a party. 
Thomson vy. Smith, 63 N.Y. 301. 


71. Bortz v. Wright, 214 N.W. 552, 
206 Iowa 698; Dimon v. Wright, 214 
-N.W. 673, 206 Iowa 693. 

72. Bortz v. Wright, 214 N.W. 552, 
206 Iowa 698. 

[a] Wendor’s production and offer 
in evidence of abstract was held suf- 
ficient tender in a foreclosure suit, 
where in the petition he tendered full 
-performance. Bortz v. Wright, 214 
IN.W. 552, 206 Iowa 698. 


73. Parties to suit see infra §§ 
1229-1241. 
74. Walker v. Casgrain, 60 N.W. 


291, 101 Mich. 604; Edwards v. Hd- 
wards, 24 Ohio St. 402. 

Vonder’s lien generally see supra 
§ 1073 et seq. : 

75. Walker v. Casgrain, 60 N.W. 
291, 101 Mich. 604. 


76. Johns v. Seeley, 114 So. 452, 
94 Fla. 861. 
[a] Thus, where a person pur- 


ehases without taking a deed and 
subsequently sells to a third person, 
and has the land conveyed by the orig- 
inal owner to the subpurchaser, the 
lien attaches in favor of the vendor 
although he is not the grantor, and 
the legal title does not rest in him. 
Johns v. Seeley, 114 So. 452, 94 Fla. 


851. 
77. See infra § 1220. 
78. Markle v. Fallin, 256 S.W. 841, 


161 Ark. 504. 

[a] Rule applied.—In a suit to 
foreclose a vendor’s lien in which a 
bank which held some of defendant’s 
notes as collateral intervened and all 


third person.‘* 


express trust,°” 


for whose benefit the lien is reserved.** 
dor’s lien cannot be set up by an apparent stranger 
to the transaction of sale.*° 


[§§ 1218-1219 


or has deposited them as collateral security with a 


This rule, however, is subject to 


exceptions, and accordingly, it has been held that 
the lien may be enforced by the vendor’s assignee,’ 
by an equitable owner of the land,*® the personal 
representatives of the vendor,*! the trustee of an 


beneficiaries,8* or a third person 
But a ven- 


Creditors. A vendor’s lien may be enforced by his 


judgment creditor,*® or in favor of a creditor whose 


parties interested were before the 
court, and plaintiff and the bank were 
not contesting as to who was holder 
of the notes, but both asked foreclo- 
sure of the lien, defendant, being pro- 
tected by payment of the notes under 
decree, was not prejudiced by the 
form of the suit, and could not object 
that plaintiff was not the holder of 
the notes deposited with the bank as 
collateral. Markle v. Fallin, 256 S.W. 
841, 161 Ark. 504. 


79. See infra § 1220. 

80. Gragegs v. Bailey, 10 Ala. 341; 
Fleece v. O’Rear, 83 Ind. 200. 
age Ala.—Napier v. Jones, 47 Ala. 
Ill.—Robinson v. Appleton, 15 N.E. 
761, 124 Ill. 276 [aff 22 Ill.App. 351}. 


ae v. Hensley, 7 Blackf. 
3: 

Ky.—McClure v. Bigstaff, 37 S.W. 
294, 88 S.W. 431, 18 Ky.L. 601. 

N.J.—Hubbard’s Adm’r v. 
(Chi) 7A. (268 

N.C.—Overman v. Jackson, 10 S.E. 
87, 104 N.C. 4. 

Ohio.—Edwards v. Edwards, 24 Ohio 
St. 402; Hunter v. Hunter, 7 Ohio Dec. 
(Reprint) 79, 1 Cinc.L.Bul. 101. 


82. Turkes v. Reis, 14 Abb.N.Cas. 
CNY.) 7 262 


83. Fraser v. Cole, 214 F. 556, 131 
C.C.A. 102; Whetstone v. Baker, 39 
N.E. 868, 140 Ind. 213; Lenox v. Earls, 
(Mo.App.) 185 S.W. 232. 


[a] Rule applied.— Daughters, 
whose father conveyed realty to sons, 
reserving the life estate, requiring 
that the sons contract to pay the 
daughters one thousand dollars each 
on the father’s death, could maintain 
an action against a son who denied 
his obligation to declare the vendor's 
lien on the realty before the father’s 
death. Lenox v. Earls, (Mo.App.) 185 
S.W. 232. 


84 Hurst v. Hurst, 76 S.W. 325, 
2b Ky.L. 714. 


Third person entitled to lien: 


For liabilities of vendor assumed by 
purchaser generally see supra §§ 
1094, 1905. 


Where purchase price payable to him 
see supra § 1096. 


85. A. A. Gambill & Co. v. First 
Nat. Bank, 132 So. 725, 222 Ala. 490; 
Kelly v. Ruble, 4 P. 593, 11 Or. 75; 
Ditberner v. Bess, 157 N.W. 817, 163 
Wis. 264. 


{a] Thus (1) a vendor’s lien can- 
not be enforced against the grantee 


Clark, 


debt the creditor has agreed to assume as a part of 
the consideration for the land,** or it may be en- 
forced by creditors of a deceased purchaser, whose 
personal assets have been used to pay the purchase 
price.*8 An agent, to whom the vendor has agreed 
to pay a part of the purchase price as commission, 


of transferees, in favor of the trans- 
feror, of an option entitling the trans- 
feror to designate the person to re- 
ceive the deed and retain the excess 
above the stipulated price. A. A. 
Gambill & Co. v. First Nat. Bank, 132 
So. 7257222 Ala. 490. ' (2) Where ‘a 
father agreed to‘procure deeds from 
his children to land jointly owned and 
to convey to plaintiff, and thereafter, 
plaintiff having agreed to convey to 
defendant, the father made a direct 
conveyance for consideration to de- 
fendant, the transfer to defendant did 
not give plaintiff the right to have 
the title and interest transferred to 
him on defendant’s default under his 
contract with plaintiff. Ditberner v. 
Bess, 157 N.W. 817, 163 Wis. 264. 


86. Edwards v. Edwards, 24 Ohio 
St. 402; 
[a] Thus a judgment creditor, who 


seeks by action to subject to the pay- 
ment of his judgment a claim for pur- 
chase money due to the judgment 
debtor as vendor, is entitled to the en- 
forcement of the vendor’s lien, to the 
same extent it might have been en- 
forced if the action had been by the 
vendor against the purchaser. Ed- 

wards v. Edwards, 24 Ohio St. 402. 


87. Zeiser v. Cohn, 101 N.E. 184, 
207 N.Y. 407, 47 L.R.A.N.S. 186, Ann. 
Cas.1914C, 493; Akers v. Hanscom, 
(Tex.Civ.App.) 249 S.W. 319. 


[a] It is not necessary that there 
should be intention on the part of the 
grantor or grantee to create a lien in 
favor of the creditors whose claims 
are to be paid by the grantee in or- 
der to enable a creditor to enforce a 
vendor’s lien against the land to the 
extent of his claim. Zeiser v. Cohn, 
101 N.E. 184, 207 N.Y. 407, 47 L.R.A. 
N.S. 186, Ann.Cas.1914C 493. 


[b] That creditor may maintain 
action at law on the promise of the 
grantee does not prevent such creditor 
trom maintaining an equitable action 
in the nature of an action to establish 
a vendor’s lien against the land to the 
extent of his claim, and in such case 
an action at law on the promise of 
the grantee and the action in the na- 
ture of an action to establish a ven- 
dor’s lien are concurrent and not ex- 
clusive. Zeiser v. Cohn, 101 N.E. 184, 
207 N.Y. 407, 47 L.R.A.N.S. 186, Ann. 
Cas.1914C 493. 

88. Selby v. Selby, 4 Russ. 336, 38 
Reprint 832; Mackreth v. Symmons, 
15 Ves.Jr. 329, 33 Reprint 778. 

[a] Thus, where the purchase 
money is paid after the purchaser’s 
death, out of the personal assets, his 
simple contract creditors stand in the 
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§§ 1219-1220] 


may enforce the vendor’s lien against the purchaser, 
for the amount so agreed to be paid,*® even though 
the vendor executes an absolute conveyance to the 
purchaser, after having been paid his portion of the 
price.?° 

[§ 1220] (2) In Case of Assignment or Transfer. 
A lien which has been expressly reserved by the 
grantor may be passed to a third person by the 
transfer or assignment of the debt or evidence there- 
of,°' and accordingly, the lien may be enforced by 
such assignee or transferee thereof,®? such as by an 
assignee or transferee of the vendor’s lien notes,?* 
particularly where the vendor transfers the legal 
‘title to the holder of such notes;®* and it has been 
held that this right of an assignee is not defeated 
by a subsequent reconveyance by the purchaser to 
the vendor;®> and that he may have his lien en- 
forced by a cross action in an action of ‘trespass 
to try title against him and his transferror.°* This 
right of enforcement of the lien has been held to 
exist in favor of a person to whom the vendor’s note 
is transferred as collateral security;°* and in fa- 
vor of a purchaser, who has assumed the vendor’s 
lien notes, and who purchases one of the notes, after 
reconveying the land to a subpurchaser, who like- 
wise assumed the notes.°& Where the vendor re- 
tains the title as security for the purchase money, 
his lien is not waived by the assignment or indorse- 
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ment of the note,®® and on reassignment of the note 
or judgment obtained thereon to him, he may en- 
force the lien,? 


Implied lien. In case of an implied vendor’s lien, 
in those jurisdictions in which such a lien may be 
assigned or transferred,? the lien may likewise be 
enforced or foreclosed by an assignee or transferee 
thereof,* particularly where the purchaser has agreed 
to pay the purchase money to such assignee or trans- 
feree to the extent of his claim.4 In jurisdictions, 
however, in which such an implied len cannot be 
assigned,® the lien cannot be enforeed by an as- 
signee or transferee thereof.6 Likewise, the ven- 
dor assignor cannot enforee the lien for the benefit 
of the assignee;* but where he is made liable on his 
indorsement, he may enforce the lien for his pro- 
tection,® and this rule applies where, although his 
indorsement is in blank, he joins in the original bill 
and is a party to the allegation that he is lable to 
the assignee.® The vendor may also enforce the lien 
where he merely delivers the note to another as col- 
lateral security without assigning it.'° 


Assignee of bond for title as security under an 
agreement to perform the conditions thereof is with- 
in the meaning of a statutory provision that a ven- 
dor on default by the purchaser may foreclose and 


place of the vendor, with respect to 
his lien on the land sold, as against 
the devisees of the estate. Selby v. 
Selby, 4 Russ. 336, 38 Reprint 832. 

Person discharging vendor’s lien 
as entitled to subrogation in general 
see Subrogation § 98. 


89. Moss v. Thomas, 117 So. 648, 
218 Ala. 141, 58 A.L.R. 1495; Hendon 
v. Zirkle & Moore, 77 So. 697, 201 


Ala. 171; Zirkle v. Hendon, 60 So. 
834, 180 Ala. 209. 


90. Zirkle v. Hendon, supra. 


91. See supra § 1114. 
92. U.S.—Kern v. Coffin, 203 F. 238, 
121 C.C.A. 480. 


Ark.—Fullerton v. Storthz, 33 S.W. 
(2d) 714, 182 Ark. 751; Hebert v. Fell- 
heimer, 171 S.W. 144, 115 Ark. 366; 
Smith v. Butler, 80 S.W. 580, 72 Ark. 
350. 

Cal.—Longmaid yv..Coulter, 55 P. 
791, 123 Cal. 208; Avery v. Clark, 25 
P. 919, 87 Cal. 619, 22 Am.S.R. 272. 

Tll.— Blaisdell v. Smith, 3 Ill.App. 
150. 

Miss.—Day v. Gibbs, 78 So. 609, 117 
Miss. 676; Elmslie v. Thurman, 40 So. 
67, 87 Miss. 537. 


\ 
ee ee oe v. Trimble, 2 Baxt. 


Tex.—Humphreys-Mexia Co. Vv. 
Gammon, 254 S.W. 296, 113 Tex. 247, 
29 A.L.R. 607 [mod (Civ.App.) 244 S. 
W. 162]; Hamblen v. Folts, 7 S.W. 
834, 70 Tex. 132. 


[a] Where vendor retains legal 
title for the purchase money, in the 
nature of a mortgage, the assignee of 
notes given for the purchase money is 
entitled to the security, as an incident 
to the debt, and may attach the prop- 
erty where the security has been 
valueless. Gessner v. Palmateer, 24 
P. 608, 26 P. 789, 89 Cal. 89, 138 L.R.A. 
187. 

93. Nobles v. Long, (Tex.Civ.App.) 
202 S.W. 752; Woodward v. Ross, 
(Tex.Civ.App.) 153 S.W. 158. 


[a] Thus, where a vendor assigns 
the vendor’s lien notes and quitclaims 


his interest to the assignee, the latter 
can enforce his rights by action on the 
notes and a foreclosure of the lien. 
Woodward v. Ross, (Tex.Civ.App.) 153 
S.W. 158. 

[b] Innocent purchaser of a ven- 
dor’s lien note who is also a purchaser 
of the property at its sale under a 
trust deed, although the sale is void 
because the purchaser had notice that 
prior deeds were intended as mort- 
gages can still foreclose the lien of 
his vendor’s lien note to enforce pay- 
ment of the note. Moore v. Chamber- 
Tain; 195 S;W.:1135, 109. Tex: 64. 


{ce] Acceleration of payment.— 
Where the contract provides that, on 
default in payment of an installment, 
all might be declared due, a purchaser 
of one vendor’s lien note may declare 
the entire series due, and on purchase 
of the rest, to enforce all of them 
against the land. Quinn v. Dickinson, 
(Tex.Civ.App.) 146 S.W. 998. 


[ad] Purchaser agreeing to carry 
debt.—Where one who, pursuant to 
an agreement with the vendee to car- 
ry the debt, purchased purchase- 
money notes, is entitled to a judgment 
for the amount of such notes, he is 
also entitled to a judgment foreclos- 
ing the vendor’s lien securing the 
notes. Nobles v. Long, (Tex.Civ.App.) 
202 S.W. 752. ; 

94. Moon vy. Sherwood, (Tex.Civ. 
App.) 180 S.W. 296. 


95. Hebert y. Fellheimer, 171 S. 
W. 144, 115 Ark. 366. 

96. Childs v. Juenger, (Tex.Civ. 
App.) 162 S.W. 474. 

97. Brasfield v. Young, (Tex.Civ. 
App.) 153 S.W. 180. 

98. Leaverton v. Davis, (Tex. 
Commn.App.) 46 S.W.(2d) 295 [aff 


(Civ.App.) 41 S.W.(2d) 683]. 

99. See supra § 1163. 

1. Longmaid v. Coulter, 55 P. 791, 
123 Cal. 208. 

2. See supra § 1115. 

3. Ala.—Nance v. Gray, 38 So. 916, 
143 Ala. 234, 5 Ann.Cas. 55; Roper 
vy. McCook, 7 Ala. 318. 


Ind.—Felton v. Smith, 84 Ind. 485. 


Py Mere al & Co. v. Marsh, 8 Iowa 


Mo.—Williams vy. Baker, 73 
339, 100 Mo.App. 284. 


N.M.—Bates vy. Childers, 20 P. 164, 
5 N.M. 62. 


Tenn.—MecMurry v. Whitfield, (Ch. 
A.) 52 S.W. 336. 

Tex.—Hamblen v. Folts, 7 S.W. 834, 
70 Tex. 132; Matlock v. Glover, 63 
Tex. 231; Singleton v. Spear, (Civ. 
App.) 139 S.W. 33. 

Va.—McClintic v. Wise’s Adm’rs, 25 
Gratt. (66 Va.) 448, 18 Am.R. 694. 

4 Francis v. Wells, 2 Colo. 660. 


[a] Rule applied against subse- 
quent purchaser.—Where the vendor, 
on the failure of the purchaser to 
perform, sells the premises to a third 
person, if the third person holds sub- 
ject to the purchaser’s contract, a per- 
son claiming to be entitled to a part 
of the purchase money, which the 
purchaser agreed to pay him, must 
look for payment to the fund to be 
paid by the purchaser. Francis v. 
Wells, 2 Colo. 660. 


5. See supra § 1115. 


6. Woolley v. Wickerd, 31 P. 7383, 
97 Cal. 70; Gessner v. Palmateer, 24 
P. 608, 26 P. 789, 89 Cal. 89, 13 L.R.A; 


S.W. 


Lo meA Very: Vas Clark.. (2/bypeee OL One Si 
Cal. 619, 22 Am.S.R. 272. 
[a] Assignment of judgment 


thereafter to be recovered in an ac- 
tion to enforce the vendor’s lien is 
not an assignment within the mean- 
ing of the rule that the assignee can- 
not enforce the lien. Woolley y. 
Wickerd, S1"Ps" 733, 97 Calero: 


7. BElder v. Jones, 85 Ill. 384; Bow- 
lin v. Pearson, 4 Baxt. (Tenn.) 341; 


Penn y. Hearon, 27 S.E. 599, 94 Va. 
TGS 

8 Bowlin v. Pearson, 4 Baxt. 
(Tenn.) 341. 

9. Jenkins v. Dawn, 11 S.W.(2d) 
865, 168 Tenn. 1. 

10. Pearce vy. Foreman, 29 Ark. 
563. 
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sell his interest in the land.11 


Priorities.'? Where land subject to a vendor’s lien 
has been already seized and sold for its satisfaction 
by subsequent assignees of the lien, prior assignees 
may appropriate the judgment in favor of the sub- 
sequent assignees against the lienee,!? and they are 
not estopped from so doing by the fact that they 
knew of the subsequent assignment, but made no 
claim to the land or any interest therein until the 
subsequent assignees had obtained judgment against 
the purchaser on his contract of purchase, since, not 
being parties to the suit, the first assignees did not 
cause the subsequent assignees to change their po- 
sition, or in any way mislead them.!4 

[§ 1221] i. Persons Entitled To Contest Lien.1® 
A vendor’s lien for unpaid purchase money may be 
contested by the holder of a mechanic’s len on the 
property ;'® and under a statute permitting the per- 
son to whom property is transferred to be substitut- 
ed as a party in an action or proceeding, it may be 
contested by a purchaser from a trustee, under a 
trust deed, pending the action.17 But it cannot be 
contested by a purchaser in possession under a ver- 
bal contract while the purchase money remains un- 


11. Rubelman v. Rummel, 33 N.W. [b] 
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paid,* nor by his heirs,?® the widow and children of 
a deceased purchaser,?® one who has no substantial 
interest in the property and foreclosure of the lien,** 
nor by one who has had possession of the land in 
bad faith.22, A purchaser’s grantee under a quit- 
claim deed, against whom no judgment is asked 
in the vendor’s suit to recover of the buyer on the 
vendor’s lien notes and to foreclose the vendor’s lien, 
is not in a position to protest the foreclosure of the 
lien.28 Where lien notes, given in a sham sale, are 
taken by another with knowledge as security for an 
indebtedness, and the payee arranges with still an- 
other to take up such indebtedness and hold the notes 
as security, the payee is estopped from asserting that 
the notes were worthless.* 


[§ 1222] j. Persons against Whom Lien Enforce- 
able.2® The lien of the vendor for the purchase mon- 
ey may be enforced against the purchaser?® even 
though he is not in possession of the land;?* or it 
may be enforced against his heirs,?® devisees,?° and 
other privies in estate,?° and all persons claiming 
as volunteers ;?! and also against all subsequent pur- 
chasers having notice that the purchase money re- 
mains unpaid,*? particularly where they have as- 


S.E. 452, 31 W.Va. 516; Poe v. Pax- 


354, 72 Iowa 40. 

12. Priority of vendor’s lien in 
goneral see supra §§ 1130-1135. 

13, Powell v. Powell, 117 S.W. 
M3 2b Mo. 671. 

14. Powell v. Powell, supra. 

Rights of subsequent or remote as- 
signees in general see Assignments 
§ 167. 

15. Estoppel to deny title of ven- 
dor in general see supra § 776. 

Rights and liabilities of subsequent 
purchasers see supra §§ 1136-1156. 

16. New Orleans Land Co. v. 
Southern States Fair-Pan-American 


Exposition Co., 79 So. 525, 148 La. 
884. 
{a] Separate appraisement con- 


templated by a statute, where a pro- 
ceeding by a vendor of immovables to 
enforce payment of the price is op- 
posed by workmen who erected a 
building on the land for the purchas- 
er, need not, in all cases, be made 
before sale. New Orleans Land Co. v. 
Southern States Fair-Pan-American 
Exposition Co., 79 So. 525, 143 La. 
$84. 

‘Priority of vendor’s lien over meé- 
chanic’s lien in general see Mechanics’ 
Liens § 366. 


17. Schwartz v. Mead, 3 P.(2d) 48, 
116 Cal.App. 606. 


18. Tillar v. Clayton, 88 S.W. 972, 
76 Ark. 405. 
19. Tillar v. Clayton, supra. 


20. Whetstone v. Baker, 39 N.E. 
868, 140 Ind. 213. 


Ot higes Vs Baleman, (Tex. 
Commn.App.) 228 S.W. 179 [rev (Civ. 
App.) 198 S.W. 813]. 


[a] Thus, where, in a suit to fore- 
close a vendor’s lien, brought against 
the buyer and his grantee, the gran- 
tee’s answer admits title to the land 
was in the state, and he a naked tres- 
passer, without interest, the grantee, 
after such admission, cannot be per- 
mitted to come in and litigate title 
to the land. Riggs v. Baleman, (Tex. 
Commn.App.) 228 S.W. 179 [rev (Civ. 
App.) 198 S.W. 813]. 


Where the maker of notes secured by 
a vendor’s lien conveyed the land to 
a third person under an agreement 
that the latter would pay the notes 
and reconvey the land to the maker on 
repayment, the third person on refus- 
ing to pay the notes had no substan- 
tial interest in the property, and was 
a mere trustee for the maker, and he 
could not, in a suit to foreclose the 
vendor’s lien, urge the defenses of 
limitation and homestead rights 
waived by the maker. Zeno v. Adoue, 
117 S.W. 1039, 54 Tex.Civ.App. 36. 

22. Boagni v. Stamen, 72 So. 420, 
139 La. 858, 859; Boagni v. Stamen, 72 
So. ‘417, 139 La. 851. 


[a] Thus the petition of receivers 
of a corporation intervening in execu- 
tory proceedings, and claiming prior- 
ity of payment for certificates issued 
on proceeds of sale, shows no cause 
of action where the property levied on 
never belonged to the corporation, and 
is seized and sold in satisfaction of 
the vendor’s claim, duly recorded. 
Boagni v. Schell, 72 So. 420, 1389 La. 
858; Boagni v. Stamen, 72 So. 420, 
139 La. 858, 859; Boagni v. Stamen, 
72 So. 417, 139 La. 851. 


a3. Rises. Vv. Baleman, (Tex. 
Commn.App.) 228 S.W. 179 [rev (Civ. 
App.) 198 S.W. 813]. 

24. Farmers’ State Bank of At- 
lanta v. Welch, (Tex.Civ.App.) 279 S. 
W. 481. 

25. Priorities see supra §§ 1130- 
UB ys 

26. U.S.—Pintard v. Goodloe, 19 
F.Cas.No. 11,171, Hempst. 502 [aff 12 
How. 24, 18 L.Ed. 877]. 

Ala.—Roper v. MeCook, 7 Ala. 318. 

T1l.— Wilson v. Lyon, 51 Ill. 166. 

Ind.—McCaslin v. State, 44 Ind. 
151; Bryson y. Collmer, 71 N.E. 229, 
33 Ind.App. 494. 

lowa.—Blair & Co. v. Marsh, 8 Iowa 


Mo.—Skinner v. Purnell, 52 Mo. 96. 

N.J.—Acton v. Waddington, 18 A. 
356, 46 N.J.Eq. 16 [aff 22 A. 56, 46 
N.J.Eq. 611]. 

W.Va.—Holmes y. Harshberger, 7 


ton’s Heirs, 26 W.Va. 607. 

27. Troast v. Anjou, 172 N.Y.S. 
383. 

28. 
Cas.No. 11,171, Hempst. 
How. 24, 13 L.Ed. 877]. 

Ind.—McCaslin v. State, 44 Ind. 151; 
Bryson v. Collmer, 71 N.E. 229, 33 Ind. 
App. 494. 

OF es & Co. v. Marsh, 8 Iowa 

Ky.—Shives v. Johnson, 
694, 18 Ky.L. 853. 

N.J.—Acton v. Waddington, 18 A. 
356, 46 N.J.Eq..16 [aff 22 A. 56, 46 
N.J.Eq. 611]. 


U.S.—Pintard v. Goodloe, 19 F. 
502 [aff, 12 


38 S.W. 


W.Va.—Poe v. Paxton’s Heirs, 26 
W.Va. 607. 
29. Bryson v. Collmer, 71 N.E. 229, 


33 Ind.App. 494. 

30. U.S.—Pintard v. Goodloe, 19 
F.Cas.No. 11,171, Hempst. 502 [aff 12 
How. 24, 13 L.Ed. 877]. 

Ala.—Pylant v. Reeves, 53 Ala. 132, 
25 Am.R. 605. 

Ind.—Bryson vy. Collmer, 
229, 33 Ind.App. 494. 


Md.—Christopher y. Christopher, 3 
A. 296, 64 Md. 583. 
ples res v. Pearson, 44 Miss. 

31. Wilson v. Lyon, 51 Ill. 166; 
Thomas v. Bridges, 73 Mo. 530; Skin- 
ner v. Purnell, 52 Mo. 96; Acton v. 
Waddington, 18 A. 356, 46 N.J.Eq. 16 
Laff 22 A. 56, 46 N.J.Eq. 611]. 

32. U.S.—Pintard v. Goodloe, 19 F. 
Cas.No. 11,171, Hempst. 508 [aff 12 
How. 24,13 L.Ed. 877]. 

Ala.—Strange v. Keenan, 8 Ala. 816; 
Roper v. McCook, 7 Ala. 318. 

Ga.—Morgan v. Argard, 95 S.B. 986, 
148 Ga. 123. 

Il11.— Wilson v. Lyon, 51 Ill. 166. 

Ind.—McCaslin v. State, 44 Ind. 151; 
Brumfield v. Palmer, 7 Blackf. 227; 
Bryson y. Collmer, 71 N.E. 229, 33 Ind. 
App. 494. 

Oe Tae & Co. v. Marsh, 8 Iowa 


TW N.E. 


Miss.—Hogatt v. Wade, 18 Miss. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sumed payment thereof ;*4 
seeured creditors of the vendor.?4 


able against subsequent purchasers for value in good 
faith without notice,?® or against a subpurchaser, 
whose contract with the original purchaser the yen- 
dor has assumed, and between whom and the vendor 
there is no indebtedness,*°® or trust or judgment cred- 
itors,*” or creditors whom the conveyance was made 
A vendor’s lien arising from the fail- 
ure to pay part of a mortgage debt, which the vendor 
by stipulations in a prior “deed has agreed to pay, 
cannot be asserted against the mortgagee or his priv- 


to defraud.?8 


les in estate.*® 


[§ 1223] k. Defenses*®—(1) In 


the enforcement of a vendor’s lien is a matter of 


and the general or un- 
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the vendor on the lien, may set up such defenses, 
and such only, as show that it would be inequitable 
to enforce or foreclose the lien.*? 
held that the purchaser may, under proper circum- 
stances, plead payment,*® a failure or partial fail- 
ure of consideration,*+ defect of title, 
vendor has put it out of his power to deliver pos- 
session of the land he contracted to sell,*® or wrong- 
fully refused to accept a proper tender of the in- 
debtedness secured by the lien,** unless he signifies 
a willingness to receive tender, and the purchaser 
then refuses to pay or keep tender good.*® 


Thus it has been 


45 or that the 


But it 


is no defense that the wife of the purchaser furnished 


General. Since 


equitable cognizance,*+ the purchaser, in a suit by 


143; 
ne ere a gs vy. Purnell, 


N.J.—Acton v. Waddington, 18 A. 
356, 46 N.J.Eq. 16 [aff 22 A. 56, 46 N. 
J.Eq. 611]. 

W.Va.—Poe v. Paxton’s Heirs, 
W.Va. 607. 


Rights and liabilities of subsequent 
purchasers in general see supra §§ 
1136-1156. 


33. Conley v. Archillion, 225 S.W. 
5, 146 Ark. 64; Morgan v. Argard, 95 
S.E. 986, 148 Ga. 123. And see cases 
supra note 382. 

[a] Reformation of deed.—(1) In 
a suit against a subpurchaser to sub- 
ject the land to the payment of notes 
secured by a vendor’s lien apparently 
satisfied of record, a deed by the pur- 
chaser to the subpurchaser need not 
be reformed, so as to show that the 
latter assumed payment of the notes, 
since, if there was such an agreement, 
it was not necessary to reform the 
deed to enforce it. Conley v. Archil- 
lion, 225 S.W. 5, 146 Ark. 64. (2) 
Reformation of deed in general see 
Reformation of Instruments § 20. 


{[b] Suit against purchaser and 
subpurchaser. — Where a purchaser 
under a bond for a good title trans- 
ferred the bond and his interest to a 
third person, who assumed to pay the 
balance of the purchase money, the 
vendor, not being a party to the con- 
tract, could not enforce the third per- 
son’s promise in an action at law, but 
may sue the purchaser and his trans- 
feree or the transferee alone in equity 
to enforce a vendor’s lien on the land. 
Morgan v. Argard, 95 S.E. 986, 148 Ga. 
123; Cooper vy. Coral Gables, 164 S.E. 
227, 45 Ga.App. 290. 


34. Poe v. Paxton’s Heirs, 26 W. 
Va. 607. 

Priority of lien against general or 
unsecured creditors in general see 
supra § 1131. 

35. Acton vy. Waddington, 18 A. 
356, 46 N.J.Eq. 16 [aff 22 A. 56, 46 
N.J.Eq. 611]; Poe v. Paxton’s Heirs, 
26 W.Va. 607. 

Rights and liabilities of subsequent 
purchasers in general see supra §§ 
1136-1156. 


36. Kilcoyne v..Golden Beach Cor- 
poration, 186 So. 350, 101 Fla. 1470. 


[a] hus, where a vendor retained 
title and possession and the purchaser 
before maturity of deferred payments 
agreed to convey the same land toa 
third person, and on default gave the 
vendor a quitclaim deed under which 
the vendor assumed the purchaser’s 
contract, the vendor is not entitled to 
foreclose his vendor’s lien as against 
such third person notwithstanding 
the purchaser’s default, since where 


Miller v. Helm, 10 Miss. 687. 
52 Mo. 


26 


. 


there is no debt, there is no lien, and 
without a lien, there can be no fore- 


closure. Kileoyne v. Golden Beach 
Corporation, 136 So. 350, 101 Fla 
1470. 

37. Poe v. Paxton’s Heirs, 26 W. 


Va. 607 


Priority of lien as to judgment and 
attachment creditors in general see 
supra §§ 1132, 1133. 

38. Holmes v. Harshberger, 7 S.E. 
452, 31 W.Va. 516. 


39.. Union, Cent. Life Ins. Co.‘ v. 
Emigh, 92 N.E. 438, 82 Ohio St. 251. 


40. Cross references: 


Adverse title acquired by purchaser 
see supra §§ 779-783. 


Bona fide purchase see supra §§ 1136-— 
1156. 


Failure to perform conditions preced- 
ent see supra §§ 1216-1218. 


Laches see infra § 1226. 
Limitations see Limitations of Ac- 

tions §§ 25, 59, 142, 611, 656. 
Waiver, loss, discharge, payment, or 

satisfaction of lien see supra §&§ 

1157-1189. 

41. See supra § 1205. 

42. Sims y. National Commercial 
Bank, 73 Ala. 248; Harris v. Brown, 
137 N.W. 681, 172 Mich. 164; Maroney 
v. Boyle, 36 N.E.°511, 141 N.Y. 462, 
388 Am.S.R. 821; Smith v. Henkel, 81 
Va. 524. 

[a] Coverture.—When a married 
woman purchases land, her husband 
acting as her agent, and, by her au- 
thority, signing her name to a promis- 
sory note given for the unpaid balance 
of purchase money, her coverture is 
no defense to a bill in equity to en- 
force a lien on the land, although she 
could not be sued at law on the note. 
Crampton v. Prinee, 3 So. 519, 83 Ala. 
246, 3 Am.S.R. 718. 

[b] Infancy.—Where infants, ap- 
parently of full age, buy land, give 
their bonds, take a deed with the ven- 
dor’s lien retained, and fail to pay, 
they cannot, in a suit to enforce the 
lien on the land, set up the defense 
of infancy when their bonds were 
signed; the suit not being on the 
bonds, but to enforce the lien in rem, 


the infancy is immaterial. Smith y. 
Henkel, 81 Va. 524. 
[ec] Nonpresentation of note.— 


The fact that the maker of a promis- 
sory note for the price of land, pay- 
able at a bank, had funds there, and 
suffered loss by nonpresentation, is 
matter of defense to a bill to enforce 
a vendor’s lien. Sims v. National 
Commercial Bank, 73 Ala. 248. 


{d] Personal quarrels.—A brother 
selling an undivided half interest in 
property to his sister will not be de- 
nied the foreclosure of his vendor’s 


the money to pay for the land,*® the vendor subse- 
quently changed the lots on a plat with reference 


lien on her interest on account of per- 
sonal quarrels between the brother 
and sister. Harris v. Brown, 137 N.W. 
681, 172 Mich. 164. 


[e] Failure to stamp a bond for 
title, as required by statute, is not a 
good defense where the vendor offers 
to convey a perfect title, which the 
court required to be done, before the 
sale took place. Watson v. Bell, 45 
Ala. 452. 


Defenses to action for purchase 
money see infra §§ 1384-1432. 

43. Yancey v. People’s Bank, 74 S. 
W. 117, 101 Mo.App. 605; Edwards v. 
White, (Tex.Civ.App.) 120 S.W. 914. 


[a] Yhus the maker of negotiable 
notes, which recited that they were 
given for the purchase price of land, 
in an action thereon by the payee to 
subject the land to a vendor’s lien, 
could show as a defense that the pur- 
chase money had been paid when the 
notes were executed. ,Edwards v. 
White, (Tex.Civ.App.) 120 S.W. 914. 


Payment in general see supra §§ 
716-772. 


44. Hester v. Hunnicutt, 16 So. 
162, 104 Ala. 282; Williams v. Baker, 
73 S.W. 339, 100 Mo.App. 284; Duller 
ve cles (Tex.Civ.App.) 163 S.W. 

{a] Defenses not available.—(1) 
Where a bond for title is to be de- 
livered on payment of a note, a quasi 
mortgage is created, and not strictly 
a vendor’s lien, and the purchaser 
cannot, in an action by the vendor to 
foreclose, show that the note was only 
in part given for the purchase money. 
Hester v. Hunnicutt, 16 So. 162, 104 
Ala. 282. (2) Inan "action on a note 
given in renewal of certain vendor’s 
lien notes, reserving all the rights 
conferred in the originals, it is imma- 
terial that the consideration for the 
original notes was in part borrowed 
money, as well as the price of the 
land. Duller v. McNeill, (Tex.Civ. 
App.) 163 S.W. 636. 


Failure of consideration in general 
see supra § 103. 

45. See infra § 1224. 

46. Tytler v. Genung, (Man.) 12 
Dom.L.R. 426, 24 West.L.R. 560. 


47. Karnes v. Barton, (Tex.Civ. 
App.) 272 S.W. 317; Tytler v..Genung, 
(Man.) 12 Dom.L.R. 426, 24 West.L.R. 
560. 

Discharge of lien by tender of pay- 
ment in general see supra § 1195. 


48. Karnes v. Barton, (Tex.Civ. 
App.) 272 S.W. 317. 


Requisites and sufficiency of tender 
in general see supra §§ 728-737. 


49. Starkey v. Gunn, 41 S.W. 419, 
ee Ark. 201; Smith v. Snowden, 26 
. 805, 16 Ky. Li. 116: 
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to which the sale was made,®° that other liens relied 
on as security were invalid,®! that defendant has 
made permanent and valuable improvements on the 
land,°®? that one who assumed payment of the note 
did not know that it provided for the payment of 
attorney’s fees in case of suit,°? that the land was 
insufficiently described in the lien notes,°4 or that 
the vendor conveyed to a third person subject to 
the contract of sale, followed by a reconveyance to 
him by such third party and notice thereof to the 
purchaser prior to suit.5> Nor, in the absence of 
fraud, is it a defense that, because of subsequent cir- 
cumstances or change of events, it» becomes impos- 
sible for the purchaser to perform his part of the 
contract,®® or that the property has depeciated in 
value,®? or that certain ventures on the property 
have become unprofitable,®* nor, in the absence of 
fraud, mistake, or a fiduciary relation between the 
parties, is inadequacy of price a defense.°® Where 
the lien is retained in the deed, the purchaser cannot 
go back of the notes and deed, and rely on an omis- 
sion in the contract of sale.6° <A plea that land is 
the homestead of defendant is insufficient to defeat 
the action where no other facts are pleaded to show 
that the lien has been discharged.*? 


Fraud or mistake in connection with the sale and 
conveyance may be set up as a defense to a suit 
to enforce or foreclose the vendor’s hen,°? except 
where the purchaser has acquiesced in the sale and 
enjoyed possession of the property for a number 
of years,*? or where an action is pending for the 
rescission of the sale on that ground.*+ But it is 


50. Girard v. Moore, (Civ.App.) 24 
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no defense to such suit that the notes given for the 
land, or the indorsements thereof, were procured 
from another by fraud,*°* particularly where the 
claim for the fraud has been settled.®° 


Conveyance of wrong property. Where, by mu- 
tual mistake, property other than that agreed on 
is conveyed to the purchaser, and the latter, with 
full knowledge of the facts, accepts the conveyance, 
he cannot defeat the collection of.a vendor’s hen 
note against such property.°* 

Delivery in escrow.°® Where the vendor, pursu- 
ant to contract, delivers in escrow the deed convey- 
ing the property to him and his own deed convey- 
ing to the purchasers, he is entitled to enforce the 
vendor’s lien as against the defense that no title 
has passed to the purchaser or was ever delivered 
or tendered to him,°® particularly where the purchas- 
er refused to complete the transaction because the 
mortgage did not contain a release clause, which 
was not required by the agreement.‘ 

Waiver. A purchaser who admits that he has 
received possession under the contract, but insists 
on special defenses, will be deemed to waive all ob- 
jections preliminary thereto." 


In action by joint owners, a defense as to one com- 
plainant will defeat the suit as to all.7? 


Subpurchaser may defend by showing, if he ean, 
that he is a purchaser without notice of the lien, 
and by urging whatever defense of law or fact the 
maker of the note could urge.” 


[§ 1224] (2) Defect in Title of Vendor.7* In an 


515, 60 Ark. 39; Lewis vy. Cranmer, 36! tutes for the old, the fraud, although 


S.W. 652 [aff 26 S.W. 945, 86 Tex. 675]. 

51. Law v. Lubbock Nat. Bank, 
(Tex.Civ.App.) 21 S.W.(2d) 92. 

Invalid securities as affecting lien 
in general see supra §§ 1176-1177. 

52. Long v. Riley, (Tex.Civ.App.) 
139 S.W. 79. 

Improvements by purchaser as af- 
fecting rights and liabilities in gen- 
eral see supra § 809. 

53. Tinsley v. Houston Land, ete., 
Co., (Tex.Civ.App.) 36 S.W. 815. 


54, Jenkins v. Dawn, 11 S.W.(2d) 
5865, 158) Tenn. 1. 


Description in notes not necessary 
see supra § 768. 


. 55. Jones v. Bowling, 75 N.W. 611, 
117 Mich. 288. 


56. Sorum v. Sorenson, 
423, 45 S.D. 313. 


[a] Thus, where the purchaser 
agrees to pay on certain dates, and to 
assume certain mortgages, in the ab- 
sence of fraud, the court cannot re- 
leeve the purchaser by reason of an 
unforeseen fall in prices of agricul- 
tural products rendering it impossible 
for him to perform. Sorum y. Soren- 
son, 187 N.W. 4238, 45 S.D. 313. 

57. Addington v. Fulton, 154 S.E, 
565, 155 Va. 31. ” 

58. Addington v. Fulton, supra. 

59. Smith v. Henkel, 81 Va. 524. 

60. Luckenbach v. Thomas, (Tex. 
Civ.App.) 166 S.W. 99. 

61. Jackson v. Bradshaw, 57 S.W. 
878, 24 Tex.Civ.App. 30. 


62. Thweatt vy. McLeod, 56 Ala. 
375; Johnson y. Douglass, 28 S.W. 


187 N.W. 


et 124; Smith v. Henkel, 81 Va. 


63. Smith v. Henkel, supra. 
64, McCreary v. McGregor, 167 N. 
W. 633, 183 Iowa 1732; Watkins v. 


Clifton Hill Land Co., 20 S.W. 


91 Tenn. 683. 


[a] Illustration. — Where, under 
the contract, a deed is to be given 
when the monthly payments reduce 
the amount due to the face of an 
existing mortgage on the land, in- 
terest on which is to be paid by the 
vendor, with the right to the purchas- 
er, in case of default in payment 
thereof, to pay it and receive credit 
therefor on the contract, bad faith 
of the vendor in failing to pay in- 
terest on the mortgage and procuring 
its foreclosure, and payment by the 
purchaser of the amount of the judg- 
ment, does not relieve the purchaser 
of further liability on his contract, 
so as to prevent foreclosure thereof 
for default in payment. McCreary v. 
McGregor, 167 N.W. 633, 634, 183 Iowa 
732 (where the court said: “He can- 
not occupy the position of claiming 
title under the foreclosure and at the 
same time avail himself of a plea of 


246, 


‘fraud upon the part of the appellee 


[vendor] in procuring the proceedings 
to be instituted’’). 


65. Merritt v. Drovers’, etc., Bank, 
Bb SGV tua SD, iS MCV Alacer ean) 3 avr 
Sie 117 S.W. 892, 538 Tex.Civ.App. 

5. 


{a] Thus, where one transferred 
in payment for land notes fraudulent- 
ly procured by him from a third per- 
son, giving a vendor’s lien on the land, 
and resold it, subject to the lien, and 
the maker of the notes executed to the 
last purchaser new notes as substi- 


it precluded recovery on the notes, did 
not prevent the enforcement of the 
lien. Merritt v. Drovers’, etc., Bank, 
35 S.W. 285, 18 Ky.L. 223. 

66. Zan v. Clark, 117 S.W. 892, 53 
Tex.Civ.App. 525. 

67. Harkrider v. Capps, 
App.) 250 S.W. 1093. 


{a] Where such property is owned 
by vendor’s agent, the purchaser can- 
not defeat collection of the lien note, 
Since the agent is not liable, even 
though his principal should be held 
accountable, and an agreement by the 
agent to indemnify the purchaser 
from loss resulting from the mistake 
is without consideration and unen- 
forceable. Harkrider v. Capps, (Tex. 
Civ.App.) 250 S.W. 1093. 


68. Delivery in escrow in general 
see supra § 675. 

69. Cohn vy. Valentine, 263 P. 846, 
88 Cal. App. 430. 

70. Cohn y. Valentine, supra. 

71. Reeve v. Downs, 22 Kan. 330. 

72. Minah Consol. Min.’ Co. v. 
Briscoe, 89 F. 891, 32 €.C.A. 390 [cert 
den 20 S.Ct. 1028, 175 U.S. 727,.44 Li 
Ed. 339]. 

73. Burks v. Watson, 48 Tex. 107. 


Rights of purchasers’ without no- 

tice see supra §§ 825, 872-880. 
74. Cross references: 

As defense in action for purchase 
money see infra §§ 1403-1419. 

As ground for rescission by purchas- 
er see supra §§ 433-449, 

As set-off see infra § 1225. 

Estoppel of purchaser to deny title 
of vendor and assertion of adverse 
title see supra §§ 776-783. 


(Tex.Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1224] 


action against the purchaser of land sold by gen- 
eral warranty deed, to foreclose the vendor’s lien, 
a defect of title is unavailable to the purchaser as 
a defense,“* unless there has been fraud,’* ignorance 
of the defect,?7 an actual or constructive eviction,‘* 
insolvency of the vendor,’® or an offer to return 
possession and reconvey or.surrender the deed for 
cancellation,®® or unless the language of the contract 
is such as to permit such a defense.*+ 
precluding the purchaser from setting up the de- 
fense of defect in title is particularly applicable 
where he has been negligent in asserting his rights 
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The rule 
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is not entitled to recover a decree for any portion 
of the purchase money remaining unpaid after ap- 
plying the proceeds of the sale of the land, in the 
absence of a good and indefeasible title.*° 


Contract for quitclaim deed. Where the vendor 
has contracted to give a quitclaim deed only, and the 
purchaser has obtained possession thereunder, and 
afterward acquires an outstanding adverse title, 
neither he nor his assignee with notice can use it 
to defeat an action to enforce the vendor’s hen.*® 


Partition sale.’? 


It has been held that the rule 


until the defect has been cured or removed,*? such | of caveat emptor’® is not so rigidly enforced in 


as by lapse of time or the statute of limitations.** 
The purchaser’s remedy, in ease of such a defect, 
if any, is confined to an action on the covenants of 


warranty contained in his deed.** 


Objections to title in general see 
supra §§ 640-644. , 

Pleading defects as defense see infra 
§ 1259. 


Title of vendor in general see supra 

§§ 516-575. 

75. U.S.—Peters v. Bowman, 98 U. 
S. 56, 25 L.Ed. 91 [aff 19 F.Cas.Nos. 
11,029, 11,028]. See Bell v. Morley, 
DO324 Hs) G28, 59) ClCLA. 174 (holding 
failure of title not shown). 

Ala.—Coleman v. Decatur First Nat. 
Bank, 22 So. 84, 115 Ala. 307; Buford 
v. Ward, 19 So. 3857, 108 Ala. 307; 
Munford v. Pearce, 70 Ala. 452; 
Strong v. Waddell, 56 Ala. 471; 
Hughes vy. Hatchett & Trimble, 55 Ala. 
Begs ‘ 

Ark.—Dickason v. McNeil, 215 S.W. 
643, 140 Ark. 30; Tillar v. Clayton, 88 
S.W. 972, 76 Ark. 405. 

Cal.—Sparks v. Hess, 15 Cal. 186; 
Walker v. Sedgwick, 8 Cal. 398. 

Ky.—Hall’s Adm’r v. Priest, 6 Bush 
12: Burks v. Burks, 14 S.W. 686, 953, 
12 Ky.L. 552; Barnett v. Salyers, 12 
S.W. 3038, 11 Ky.L. 465. 

La.—Childs vy. Lockett, 31 So. 751, 
107 La. 270. 


Miss.—Glasscock v. Robinson, 21 
Miss. 865. 
Mo.—Powell v. Hunter, 165 S.W. 


1009, 257 Mo. 440. But see Williams 
v. Baker, 73 S.W. 339, 100 Mo.App. 
284 (allowing breach of warranty of 
title to be pleaded as failure of con- 
sideration). 

Neb.—Young v. Figg, 100 N.W. 311, 
LPAI OSEPATG 

N.J.—Van Waggoner v. McEwen, 2 
N.J.Eq. 412. 


Tenn.—Simmons v. Bailey, 58 S.W. 
277, 105 Tenn. 152; Clark v. Carlton, 
4 Lea 452; Leird v. Abernathy, 10 
Heisk. 626: Hurley v. Coleman, 3 
Head 265; Williams v. Sax, (Ch.A.) 43 
S.W. 868; Jones v. Fulghum, 3 Tenn. 
Ch. 193; Cohen v. Woollard, 2 Tenn. 
Ch. 686. 

Tex.—Hoy v. Peacock, (Civ.App.) 
154 S.W. 677; Knight v. Coleman 
County, (Civ.App.) 51 S.W. 258. 


Ont.—Shaw v. Ross, 17 U.C.Q.B. 
257. 

{a] “The rule is founded in reason 
and justice. A different result would 
subvert the contract of the parties, 
and substitute for it one which they 
‘id not make. In such cases the ven- 
dor, by his covenants, if there are 
such, agrees upon them, and not oth- 
erwise, to be responsible for defects 
of title. If there are no covenants, 
he assumes no responsibility, and the 
other party takes the risk. The ven- 
dee agrees to pay according to his 
contract, and securés payment by giv- 


But the vendor 


ing a lien upon the property.” Peters 
He Bowman, 98 U.S. 56, 60, 25 L.Ed. 
91. 

76. U.S.—Peters v. Bowman, 98 U. 
S. 56, 25 L.Ed. 91 [aff 19 F.Cas.Nos. 
11,029, 11,028]. 

Ala.—Vice v. Littlejohn, 22 So. 488, 
116 Ala. 276; Hughes v. Hatchett, 55 
Ala. 539. 


Ark.—Johnson 
W. 515, 60 Ark. 39 

Ky.—Stone v. Daniels, 179 S.W. 831, 
166 Ky. 719; Lainhart v. Gabbard, 89 
S.W... LO) 28 Ky. L. - 105; Fristoe Vv: 
Laytham, 36 S.W. 920, 18 Ky.L. 157. 


Tenn.—Leird v. Abernathy, 
Heisk. 626. 


~Tex.—Knight v. Coleman County, 
(Civ.App.) 51 S.W. 258. 


Fraud as affecting validity of con- 
tract in general see supra §§ 117-175. 


77. Knight v. Coleman County, 
(Tex.Civ.App.) 51 S.W. 258. 


Bona fide purchasers in general see 
supra §§ 905-1057. 

78. Peters v. Bowman, 98 U.S. 56, 
25 L.Ed. 91; Van Waggoner v. Mc- 
Ewen, 2 N.J.Eq. 412; Williams v. 
Finley, 90 S.W. 1087, 99 Tex. 468 [rev 
(Civ.App.) 87 S.W. 736] (purchaser 
required to purchase paramount title 
from another); Hay v. Peacock, (Tex. 
Civ.App.) 154 S.W. 677; Knight v. 
Gore aet County, (Tex.Civ.App.) 51 S. 

2 258. 


79. Vice v. Littlejohn, 22 So. 488, 
116 Ala. 276; Hughes v. Hatchett, 55 
Ala. 539; Little v. Bishop, 61 S.W. 
264-209 Key. een alise J4eird © Vi eADer- 
nathy, 10 Heisk. (Tenn.) 626; Hay v. 
Peacock, (Tex.Civ.App.) 154 S.W. 677; 
Knight v. Coleman County, (Tex.Civ. 
App.) 51 S.W. 258. 


[a] In suit by a nonresident or 
insolvent vendor to enforce a lien on 
a tract of land, the purchaser may 
rely on a breach of the covenant of 
general warranty in his title, even 
though there has been no eviction. 
ee v. Bishop, 61 S.W. 464, 22 Ky.L. 
747. 

so. Ark.—Dickason v. McNeil, 215 
S.W. 643, 140 Ark. 30. 


Tll.— Robinson vy. Appleton, 15 N.E. 
761, 124 Ill. 276. 


Mo.—Powell v. Hunter, 
1009, 257 Mo. 440. 


Okl.—Zufall v. Peyton, 110 P. .773, 
26 Okl. 808, 29 L.R.A.N.S. 740. 


Tex.—Ogburn v. Whitlow, 15 S.W. 
807," 802Tex.! 2395 Hay» v.\ Peacock, 
(Civ.App.) 154 S.W. 677; Moore v. 
Vogel. 54 S.W. 1061, 22 Tex.Civ.App. 
235; Knight v. Coleman County, (Civ. 
App.) 51 S.W. 258. 


81. American Assoc. v. Short, 30 


v. Douglass, 28 S. 


10 


165 S.W. 


case of a partition sale, and that a defect in title 
may be a defense to a purchaser at such a sale,*? 
unless he has been negligent in the assertion of his 


S.W. 978, 97 Ky. 502, 17 Ky.L. 626; 
Medlan v. Abeel, (Tex.Civ.App.) 47 S. 
W. 1041. 

fa] Tllustrations.—(1) 
price is payable when “acreage of 
good title’ is determined, the pur- 
chaser may show defect of title as a 
defense to an action to enforce the 
vendor’s lien. American Assoc. Vv. 
Short, 30 S.W. 978, 97 Ky. 502; 17 Ky. 
L. 626. (2) So, also, when the note 
provides that if the title to the land 
should fail before the maturity of the 
note, it should be void. Medlan v. 
Abeel, (Tex.Civ.App.) 47 S.W. 1041. 


82. Brumfield v. Palmer, 7 Blackf. 
(Ind.) 227; Peers v. Barnett, 12 Gratt. 
(53° Va.) 410. 

[a] If cloud is removed before 
hearing, the vendor is entitled to a de- 
cree for the sale. Peers v. Barnett, 
12, Gratt. (53 Va.) 410. 


83. Bennett v. Pierce, 40 S.E. 395, 
50 W.Va. 604; Piedmont Coal & Iron 
Co. v. Green, 3 W.Va. 54, 98 Am.D. 799. 


[a] Thus a _ purchaser, holding 
possession under the’deed until a de- 
fect of his vendor’s title is cured by 
lapse of time or the statute of limi- 
tations, will not be allowed to set up 
such defect against the enforcement 
of the vendor’s lien. Piedmont Coal 
& Iron Co. v. Green, 3 W.Va. 54, 98 
Am.D. 799. 


Laches as defense in general see 
infra § 1228. 

_Gimitations as defense see Limita- 
pons of Actions §§ 25, 59, 142, 611, 

84. U.S.—Peters v. Bowman, 98 U. 
S. 56, 25) L.Ed: 91. 

Ark.—Dickason v. McNeil, 215 S.W. 
643, 140 Ark. 30. 
Ky.—Hall’s Adm’r y. Priest, 6 Bush 


Where the 


12 

Tenn.—Leird  v. 
Heisk. 626. 

Tex.—Knight v. Coleman County 
(Civ.App.) 51 S.W. 258. 

And see generally infra § 1405. 

85. Williams v.' Porter, 7 Ky-.L., 
533; McWhirter v. Swaffer, 6 Baxt. 
(Tenn.) 342; Hurley v. Coleman, 3 
Head (Tenn.) 265; Stokes v. Acklen, 
(Tenn.Ch.A.) 46 S.W. 316. 


86. Robinson v. Appleton, 15 N.E. 
761, 124 Ill. 276. 

87. Title of purchaser at partition 
sale as subject to vendor’s lien see 
Partition § 808. 

88. See supra § 161 et seq. 


Abernathy, 10 


g9. Buetell v. Courand, 29 S.W. 
1146, 9 Tex.Civ.App. 564. 
Application of rule of caveat 


emptor in partition sale in general 
see Partition § 801. 
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rights.°° 
Personal property.°?! 


ready and willing to do so.°? 


[§ 1225] (3) Set-Off and Counterclaim.®* A pur- 
chaser’s right to an abatement of the purchase mon- 
ey®* may be asserted, by way of set-off or counter- 
claim, in a suit to enforce or foreclose the vendor’s 
lien;®* and under statutes permitting a person sued 
for a debt to plead any counterclaim he may have 
against plaintiff,°*® and subject to the rules relating 
to set-offs and counterclaims generally.®’ in a suit 
to enforce a vendor’s lien, the purchaser may plead 
any lawful set-off or counterclaim which he may 


The fact that the vendor 
does not own some of the personal property included 
in the contract of sale of realty is no defense to an 
action to foreclose the contract, in the absence of 
a showing that he could not have furnished title 
thereto if the purchaser had tendered performance, 
or that the latter had offered to perform or was 
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[§§ 1224-1225 


preseribed by law, such as that the set-offs or coun- 


terclaims contemplated must be mutual and due in 
the same right;°® that a joint debt cannot be set 
off against a separate demand, nor a separate debt 
against a joint one;! and that unliquidated or un- 
certain damages, whether founded on a tort or breach 
of contract, cannot be pleaded against a debt that 
is due,” unless the set-off grew out of, or was inci- 
dent to, the cause of action.® 


A subpurchaser with 


notice of an express vendor’s lien, and who expressly 


have against plaintiff,°* subject to the limitations 


90. Buetell v. Courand, 29 S.W. 
1146, 9 Tex.Civ.App. 564. 

{a] Outstanding paramount title, 
based on adverse possession, is no 
defense where the purchaser at a 
partition sale accepts a deed some 
time after the sale, and pays an in- 
stallment of the price more than a 
year afterward, and made no com- 
plaint or offer te rescind for more 
than two years. Buetell v. Courand, 
29 S.W. 1146, 9 Tex.Civ.App. 564. 

91. Defect in title of personal 
property as defense in general see 
Sales § 965. 

92. Dickson v. Loehr, 106 N.W. 
793, 126 Wis. 641, 4 L.R.A.N.S. 986. 

93. Abatement or reduction from 
purchase money see supra §§ 748-764. 

Set-cff and counterclaim: 
Generally see Set-Off and Counter- 

claim 57 C.J. p 351. 

In action for purchase money see in- 

fra §§ 1433-1449. 

94. See supra §§ 748-763. 

95. Shanabarger vy. Phares, 103 8S. 
BE. 349, 86 W.Va. 64. 

96. See statutory provisions. 

97. See Set-Off and Counterclaim 
Crd Dado le 

98. Ala.—Hooper v. Armstrong, 69 
Ala. 343. 

Cal.—Rogers Development Co. v. 
Southern California Real Estate Inv. 
Co., 115 P. 934, 159 Cal. 735, 35 L.R.A. 
N.S. 543. 

Tll.—Wollenberger v. Hoover, 179 
N.E. 42, 346 Ill. 511; Grove v. Miles, 
ole eS i6;. 

Miss.—Estell v. Myers, 
174. 

Tex.—Fry v. Houston, 26 S.W. 284, 
.6 Tex.Civ.App. 710. 

[a] As against assignee for bene- 
fit of creditors.—In an action by a 
purchaser against the vendor’s as- 
signee for the benefit of creditors to 
compel a release of a vendor’s lien, 
the purchaser may set off, in satisfac- 
tion of the lien, indebtedness due from 
the assignor at the time of the as- 
signment. Fry v. Houston, 26 S.W. 
284, 6 Tex.Civ.App. 710. 

[b] If bill is filed by assignee, or 
by any person other than the real 
owner of the debt, he may have the 
benefit of set-offs acquired and held 
against the assignor before notice of 


54 Miss. 


the assignment. Hooper v. Arm- 
strong, 69 Ala. 343. 
[c] Repurchaso price. — Under 


statutes authorizing the inclusion of 
a counterclaim in an answer, and de- 
scribing a counterclaim as a cause of 
action arising from the transaction 
sued on, in a suit by a contract vendor 
to foreclose, the purchaser can coun- 
terclaim on the vendor’s agreement to 
repurchase and enforce a lien for the 
repurchase price. Rogers Develop- 
ment Co. v. Southern California Real 
Estate Inv. Co., 115 P. 934, 159 Cal. 
135,935) LJRALN.S, 543. 


[d] Set-off not allowed for attor- 
ney’s fees.—Wollenberger v. Hoover, 
179 N.E. 42, 346 Ill. 511. 


[e] Where suit is regarded as in 
personam (1) the purchaser, whose 
personal liability is sought to be en- 
forced, may set up any demand which 
would be the proper subject of a set- 
off, if he was sued thereon in an ac- 
tion at law. Hooper v. Armstrong, 
69 Ala. 348. (2) But he cannot claim 
an equitable set-off for the amount of 
a judgment for costs in another suit 
which he agreed to pay as part of the 
consideration for the land, but has 
not paid, the sale being made in com- 
promise and settlement of that suit, 
and the judgment for costs not being 
against the vendor. Hembree v. Gloy- 
er, 8 So. 660, 93 Ala. 622. (3) Action 
as in rem or in personam see supra 
§ 1206. 


99. Doyle v. Orr, 
Grepthouse v. Greathouse, 
97. 


[a] In suit by married woman to 
enforce a vendor’s lien, the purchaser 
cannot set off the personal debt of 
her husband which he has acquired by 
assignment. Doyle v. Orr, 51 Miss. 
229, 

1. Greathouse v. Greathouse, 60 
SPOR eNO Oli. 


[a] Balance due on partnership 
transactions.—The separate, inde- 
pendent claim of a defendant against 
plaintiff for a balance claimed to be 
due on partnership transactions be- 
tween them alone may be set off 
against a suit by plaintiff for pur- 
chase money and to enforce a vendor's 
lien. The debt thus claimed as a 
counterclaim cannot properly be 
deemed a joint demand of any two or 
more persons against plaintiff. Great- 
house v. Greathouse, 60 Tex. 597. 


51 Miss. 229; 
60 Tex. 


promises to carry out the purchaser’s agreement, cais- 
not set off the amount he paid the purchaser.* 


Defect of title. To the extent that a purchaser is 
entitled to an abatement of the purchase price for 
a defect or failure of title,> he may set off the same 
in an action to enforce the vendor’s lien;® and this 
right will be enforced against anyone attempting to 
enforce the len.? 
a purchaser in possession cannot avail himself of 
this defense for a partial failure of title, unless the 


It has been_held, however, that 


2. Riddle v. McKinney, 2 S.W. 748, 
6m ex. 295 

{a] Defendant cannot plead in re- 
convention damage to proper.y in 
consequence of plaintiff’s malicious 
acts after the sale, such matter not 
being connected with, or incidental to, 
the main action. Fondren y. Leake, 
1 Tex.Unrep.Cas:. 151. 

[b] Libel and slander.—In a suit 
to foreclose a vendor’s lien notes, the 
purchasers cannot set off matters 
showing a possible cause of action 
against plaintiff for libel or slander. 
Breckenridge Ice & Cold Storage Co. 
vee ene (Tex.Civ.App.) 262 S.wWw. 

3. Smith vy. Bradley, 147 N.W. 784, 
27 N.D. 613; Humbert v. Brisbane, 
25 S.C. 506; Paschen v. Lovett, (Tex. 
Commn.App.) 255 S.W. 385 [rev (Civ. 
App.) 241 S.W. 685]. 

[a] TIllustration.—A mortgagee of 
an irrigation district, which took a 
vendor‘’s lien notes as security, is 
bound by a covenant in the deeds to 
the makers of the notes to furnish 
water to enable grantees to raise 
crops, and the grantees are entitled in 
an action on the notes to set off dam- 
ages sustained by failure to. furnish 
water. Dickinson v. Dysart, (Tex.Civ. 
App.) 237 S.W. 615. 

{b] In case of fraud, a purchaser 
of land may stand on the bargain and, 
in an action to foreclose the vendor’s 
lien, recover damages as an offset 
against the balance of the purchase 
money. Paschen v. Lovett, (Tex. 
Commn.App.) 255 S.W. 385 [rev (Civ. 
App.) 241 S.W. 685]. 

4 Rust v. Carpenter, 32 P. 992, 18 
Colo. 340. 

5. See supra §§ 749-753. 

6 Dykes v. Bottoms, 13 So. 582, 
101 Ala. 390; Sutton v. Kautsman, 6 
Ohio Dee. (Reprint) 910, 8 Am.L.Rec. 
657; Taylor v. Interstate Inv. Co., 
135 P. 240, 75 Wash. 490; Thorn v. 
Sprouse, 20 S.E. 676, 39 W.Va. 706. 

[a] Deed failing’ to release dower 
right.—Where the certificate of ac- 
knowledgment to a deed is so defec- 
tive that the deed does not release 
the contingent dower right of the ven- 
dor’s wife, the purchaser may retain 
a sufficient amount of the purchase 
price to indemnify him. Tenor. Ve 
Sprouse, 20 S.E. 676, 39 W.Va. 706. 
See also supra § 750. 

7. Sutton v. Kautsman, 6 Ohio Dec, 
(Reprint) 910, 8 Am.L.Rec. 657. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


om nat 


§§ 1225-1227] 


vendor is insolvent,’ or there has been fraud or 
mistake,® and that the defense must be interposed 
by cross bill or answer, alleging the insolvency of 
the vendor, and electing to recoup damages on ac- 
count of the defect of title.1° 


Deficiency in quantity. In accordance with the 
rule that a purchaser is entitled to an abatement in 
the purchase price because of a deficiency in the 
quantity of the land sold, and conveyed,!! where the 
land sold falls short in quantity, the purchaser is 
entitled to a proportionate reduction by set-off or 
counterclaim in a suit brought to enforce the ven- 
dor’s lien,” unless, by his acts, he has estopped him- 
self from setting up such defense.!* But where 
there is no possible criterion for ascertaining a 
proper abatement, none will be allowed.14 


[§ 1226] 1. Jurisdiction.t® A court of general eq- 
uity jurisdiction has authority to enforce vendor’s 
liens,1° which authority, in some jurisdictions, is 
vested in certain particular courts.‘7 But unless 
such jurisdiction is given by statute, a probate 
court,‘® and justices of the peace,!® are courts of 
limited jurisdiction and cannot enforce a vendor’s 


8. Edwards v. Kilgore, 68 So. 888, 
192 Ala. 343; Woodall v. Kelly, 5 So. 
64, Soe Adare OSs’, “AI. Sekt. Dis 


9. Edwards v. Kilgore, 68 So. 888, 


192 Ala. 348. : : 
: : . 466, 24 Tex.Civ.App. 499; 
{a]| Thus, in equity, a suit to en-| pyar 44 SW. 183 
force a vendor’s lien cannot allow the] ogg ea ; 
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Houston v. Musgrove, 
Hargrave v. Simpson, 25 Tex. 
Lane v. Howard, 22 Tex. 7; 
v. Belt, (Civ.App.) 151 S.W. 598; Cur- 
ran v. Texas Land, etc., Co., 60 S.W. 


(2) But it has been held, under 


[66 C.J.] 1297 


lien on land. * 


As dependent on amount involved.2° It has been 
held that the fact that the amount involved is less 
than that required to confer jurisdiction on the court 
is immaterial if adequate relief cannot be had in any 
other court;?+ but, on the other hand, under some 
statutes, a particular court of equity cannot take 
Jurisdiction if the amount in dispute does not ex- 
ceed a prescribed amount.?2 

[§ 1227] m. Venue.2* In some jurisdictions an 
action to enforce a vendor’s lien is regarded as 
local in its nature,?* and, as being within a statute 
providing for the recovery of any right or interest 
in real estate or the enforcement of liens or encum- 
brances thereon, may be brought only in the county 
where the land is situated,?® although defendant re- 
sides elsewhere.?° By virtue of statutory provisions, 
in other jurisdictions, however, it has been held 
that the action must be brought in the county or dis- 
trict in which the purchaser resides,?? or that the 
vendor, at his option, may bring the suit either in 
the county in which the property is situated, or in 
the county in which defendant resides;?8 and that, 


35 Tex. 594;]of the demand is less than fifty dol- 
_ 396;}/ lars. Malone v. Dean, 9 Lea 336. 
Robinson 23. Wenue of action to enforce liens 


on land in general see Venue [40 Cyc 
67 et seq]. 


24. Johns v. Orcutt, 9 Iowa 350. 
Character of action as iccal or 


WAV ALOT Ne 
18 Tex.Civ.Anp. 


grantee a set-off for reservation of 
minerals, where the contract does 
not reserve them, in the absence of 
fraud or mistake or the grantor’s in- 
solvency. Edwards v. Kilgore, 68 So. 
888, 192 Ala. 343. 

10. Woodall v. Kelly, 5 So. 164, 85 
Alla. 368.7 Amisek. bu. 

Plea or answer in suit to foreclose 
lien in general see infra §§ 1256-1259. 

11. See supra §§ 754-759. 

12. Dickason v. McNeil, 215 S.W. 
643, 140 Ark. 30; Stone v. Daniels, 179 
S.W. 831, 166 Ky. 719; Wuest v. Moeh- 
rig, 57 S.W. 864, 24 Tex.Civ.App. 124; 
Bee v. Burdett, 23 W.Va. 744. f 

[a] Thus, where, in an action ona 
vendor’s lien note, the answer alleges 
a vendor's misrepresentations as to 
the acreage of the tract relied on by 
the purchaser, and that part of it was 
in the adverse possession of other 
parties, if tendered in time, it sets up 
a good defense. Stone y. Daniels, 179 
S.W. 831, 166 Ky. 719. 

13. Thweatt v. McLeod, 56 Ala. 375. 

14. Bottoms v. Dykes, 14 So. 874, 
102 Ala. 582; Dykes v. Bottoms, 13 So. 
582, 101 Ala. 390. 

15. Jurisdiction of courts in gen- 
eral see Courts §§ 13-177. 

Recognition of vendor’s lien in fed- 
eral courts see supra § 1081. 

16. See supra § 1205. 

Jurisdiction in equity in general 
see Equity §§ 7-149. 

17. See cases infra this note. 


[a] In Missouri a cireuit court 
possessing equity powers has juris- 


diction to enforce vendors’ liens. Ed- 
monson y. Phillips, 73 Mo. 57. 
{[b] In Texas (1) under Const. 


(1876) art 5 § 86 (Sayles Civ. St. An- 
not. [1897] art 1098 subd 4), giving 
the district court original jurisdiction 
of all suits for the enforcement of 
liens on land, the district court gen- 
erally has exclusive jurisdiction of 
suits. to foreclose vendors’ liens. 
Brophy v.. Kelly, 211 F...22, 128 €.C.A. 
382; Joiner y. Perkins, 59 Tex. 300; 
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Hartley Dig. art 1168, providing for 
the enforcement of the rights of lien 
creditors out of a decedent’s estate, 
that a vendor’s lien may be enforced 
in the county court after the decease 
of the purchaser. Wheeler v. Love, 
21 Tex. 583. 


18. West v. Thornburgh, 6 Blackf. 
(Ind.) 542; Ross v. Julian, 70 Mo. 209. 
[a] Thus a court having only ju- 


risdiction in “proceedings instituted 
against executors and administrators 
upon any demand against the estate” 
of a decedent cannot enforce a ven- 
dor’s lien against such estate. Ross 
v. Julian, 70 Mo. 209: 


Courts of probate jurisdiction in 
general see Courts §§ 419-444. 


19. State v. Covington, 4 Lea 
(Tenn.) 51; Houston v. Musgrove, 35 
Tex. 594; Hargrave v. Simpson, 25 
Rex. 396 Lane ve Howards 122 Tex. 27. 


[a] Resort to district court is nec- 
essary to enforce a vendor’s lien, al- 
though a judgment has been obtained 
on the vendor’s lien note in a justice’s 
court. Hargrave v. Simpson, 25 Tex. 
396. 

Jurisdiction of justice in action on 
land contract in general see Justices 
of the Peace § 68. 

20. Amount in controversy as af- 
fecting jurisdiction in general see 
Courts §§ 47-73. 


21. Hargrave v. Simpson, 25 Tex. 
396. 
22. Sands & Maxwell Lumber Co. 


v. Gay, 101 N.W. 53, 138 Mich. 82. 


{a] Thus, under a statutory pro- 
vision that the circuit courts in chan- 
cery shall dismiss suits concerning 
property where the matter in dispute 
shall not exceed ane hundred dollars, 
a suit to foreclose a land contract on 
which there remains less than one 
hundred dollars unpaid must be dis- 
missed. Sands & Maxwell Lumber 
Co. v. Gay, 101,.N.W. 53, 138 Mich. 82. 

[b] In Tennessee a chancery court 
has no jurisdiction to enforce a ven- 
dor’s equitable lien where the amount 


an in general see Courts §§ 
38—46. 

25. Cal.—Southern Pac. R. Co. v. 
Pixley, 37 PP: 194; 193. Cal, 118" Urton 
v. Woolsey, 25 P. 154, 87 Cal. 38. 


Ind.—Mackey vy. Craig, 43 N.E. 6, 
144 Ind. 203. 


Iowa.—-Johns v. Orcutt, 9 Iowa 350. 


N.C.—Connor v. Dillard, 39 S.E. 641, 
129 N.C. 50. 


Okl.—Newcomer v. Sheppard, 152 P. 
66, 51 Okl. 335; Whitehead vy. Jeffer- 
son, 151 P. 681, 61 Okl. 42. 


26. Mackey v. Craig, 43 N.E. 6, 144 
Ind. 203; Johns v. Orcutt, 9 Iowa 350, 


27. Milner v. Ramsey, 48 Ala. 287. 


{a] Thus, under a statute provid- 
ing that a bill must be filed in the 
chancery court of the district in 
which defendant resides, a bill to en- 
force a vendor’s lien against a pur- 
chaser who resides in another county 
than that in which the land lies must 
be filed in the chancery court of the 
district in which the purchaser re- 


sides. Milner y. Ramsey, 48 Ala. 287. 
pratt Roman y. Denney, 17 La.Ann. 
[a] In Texas (1) Const. art 5 § 8, 


and Rev. St. (1895) art 1098, giving 
the district court original jurisdic- 
tion in suits to enforce liens on land, 
and art 1194 subd 12, providing for 
the foreclosure of a lien in the county 
where the property is situated, does 
not deprive the district court of juris- 
diction of suits to enforce liens on 
land in other counties, but only gives 
defendant a privilege as to the venue 
which may be waived and is waived 
by defaulting or by appearing and 
consenting to judgment. Brophy v. 
Kelly, -2it na 22) ul oS Cr CsAcn ss ounce) 
Under they tactiiot sibec, sol0wentisece 
amendatory of the act of May 13, 
1846, a vendor’s lien could be enforced 
in the county in which the land was 
situated notwithstanding defendant’s 
domicile was in a different county. 
Joiner v. Perkins, 59 Tex. 300; Hays 
v. Stone, 36 Tex. 181. (3) Plaintiff 
could bring the suit either in the 
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where a purchaser under a bond. for title transfers 
the bond to one who agrees to pay the balance of 
the purchase money, the vendor may maintain an 
equitable action against the purchaser and his trans- 
feree in the county of the latter’s residence for 
the purchase money with a lien on the land.?® 

[§ 1228] n. Laches.2° As a general rule, a suit 
to enforce a vendor’s len is not barred where the 
statutory period of limitation thereto has not run,*? 
unless some supervening equity calls for the apph- 
cation of the doctrine of laches,?* independently of 
the statute of limitation;** and in accordance with 
the rules relating to laches in equity generally,** 
a court of equity may refuse to enforce a vendor’s 
len where complainant has been guilty of such 
an unreasonable delay in instituting his suit as, 
under the cireumstances of the particular case, would 
make it inequitable for him to enforce his len.*> 
It has been held that the lien will be presumed to 
have been satisfied and becomes a stale demand only 
after the lapse of twenty years from the maturity 
of the debt,** and this rule is*not inapplicable be- 
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cause of the fact, or its absence, that the legal title 
to the land passed at the time the obligation to pay 
the purchase money was created;*7 but the laches 
may be explained and the presumption repelled.?§ 
The defense of laches will not avail if the extension 
of time on which the defense is based was given 
for the sole benefit of defendant.?® Laches in pros- 
ecuting the suit, commenced in time, will be ex- 
cused where defendant was equally guilty of laches 
therein.4? An assignee of a bond given for the 
purchase money of land, who, by failure to use due 
diligence in its collection, discharges the vendor 
from responsibility, cannot enforce the vendor’s lien 
against the land.** 


[§ 1229] 0. Parties*?—(1) In General. In ac- 
cordance with the general rule in a court of equity,** 
as a general rule persons are proper or necessary 
parties, either as plaintiffs or defendants, to a suit 
to enforce a vendor’s lien, who have an equitable or 
legal interest in the subject matter of the suit, which 
interest will necessarily be affected by any deeree 
that may be rendered therein,** such as an assignee 


county in which the land was situat- 
ed or in the county of defendant’s 
domicile. Connellee v. Eastland Coun- 
ty, (Civ.App.) 31 S.W. 552. (4) But 
under the earlier statute, the suit 
must have been brought in defend- 
ant's county, although the property 
was situated in another county. Cof- 
fee v. Haynes, 24 Tex. 190. (5) Un- 
der Vernon Sayles’ Civ. St. Annot. 
(1914) art 1830 subds 3, 5, 12, a non- 
resident landowner could contract 
with a nonresident purchaser for pay- 
ment outside of the county where the 
land was situated, and the vendor’s 
lien could be foreclosed where the 
notes were payable. Rowley v. Braly, 
(Civ.App.) 286 S.W. 241. 

29. Morgan v. Argard, 95 S.B. 986, 
148 Ga. 123. 

30. Laches as constituting waiver 
of vendor’s lien see supra § 1191. 

Limitations see Limitations of Aa- 
tions §§ 25, 59, 142, 611, 656. 

81. See Limitations of Actions §§ 
25, 597-142. 

2 Vance v. White, 21 S.W.(2d) 
853, 180 Ark. 470. 


33. See Limitations of Actions §§ 
25,259; 142; 611, 656. 


34. See Equity §§ 211-252. 

35. : J sy, 124 So. 
874, 220 Ala. 300; Wood v. Stanley, 
78 Ala. 348. 


Ark.—Conley v. Archillion, 225 S. 
W. 5, 146 Ark. 64. 

Cal.—Finnell v. Finnell, 105 P. 740, 
156 Cal. 589, 134 Am.S.R. 143. 

Ill.—Township Thirty-Three School 
‘Trustees v. Wright, 11 Ill. 603; Pick- 
rel v. Doubet, 239 Ill.App. 553. 

Ind.—-Himes v. Langley, 85 Ind. 77. 

Ky.—Smith & Nixon v. Myer’s 
Adm’r, 5 Ky.L. 431. 

Mich. — Berberian vy. Guaranty 
Trust Co., 241 N.W. 149, 257 Mich: 
139) 

N.Y.—Berger v. Waldbaum, 93 N.Y. 
Sa iop2, 46 Misc. 4 [ati 96 INnY-S. 1114, 
110 App.Div. 915]. 

Tenn.—McElwee v. McElwee, 37 S. 
W. 560, 97 Tenn. 649 

W.Va.—Duffield v. ‘Butler, 
776, 34 W.Va. 624. 

[a] Delay held to Bonatitats lach- 
es, in enforcing lien, under the cir- 
cumstances of the particular case: 


12 S.B. 


(1) Seven years, where the land in 
the meantime has been sold several 
times. Township Thirty-Three School 
Trustees v. Wright, 11 Ill. 603. (2) 
Sixteen years after sale and after 
the death of one of the parties and 
loss of evidence. Salvo y. Coursey, 
124 So. 874, 220 Ala. 300. (3) Seven- 
teen years. McElwee v. McElwee, 
37 S.W. 560, 97 Tenn. 649; Duffield v. 
Butler, 12 S.E. 776, 34 W.Va. 624. 
(4) Thirty years. Berger v. Wald- 
baum, 93 N.Y.S. 352, 46 Misc. 4 [aff 
96 INA. S20 bl L4. A OueAcD pai vamo Loi 


[b] Delay held not to constitute 
laches, in enforcing lien, under cir- 
cumstances of particular case: (1) 
One year. Griffin v. Griffin, 45 N.E. 
241, 1638 Ill. 216. (2) Three years 
after the vendor secured allowance of 
note for the balance of the purchase 
price against deceased purchaser’s es- 
tate, where the estate was not ad- 
versely affected thereby. Berberian 
v. Guaranty Trust Co. of Detroit, 241 
N.W. 149, 257 Mich. 159. (3) Fifteen 
years after execution of a title bond, 
where the owner paid all the taxes 
and had no knowledge that a subpur- 
chaser was claiming adversely. Lit- 
tle Rock & Ft. S. Ry. Co. v. Rankin, 
156 S.W. 431, 107 Ark. 487. (4) A suit 
on notes, the payment of which was 
assumed by two brothers as grantees, 
and secured by vendor’s lien, ap- 
parently satisfied of record, is not 
barred by laches because it was not 
commenced until after the death of 
one of the two purchasers, where the 
other is alive and presents his theory 
of the transaction. Conley v. Archil- 
lion, 225 S.W. 5, 146 Ark. 64. 


[c] Mere delay in asserting lien, 
which is of record, will not estop the 
vendor from asserting it, where he 
has done nothing to induce reasonable 
belief that he is not claiming it. 
Medley v. McElroy, 6 Ky.L. 589. 


[d] Knowledge of subsequent pur- 
chaser of the facts which gave the 
original vendor a right to enforce a 
lien removes any prejudice that re- 
sulted from mere delay in commenc- 
ing a suit to enforce the lien. Fin- 
nell v. Finnell, 105 PB. 740, 156 Cal. 589, 


134 Am.S.R. 143, 
36. Lewis v. Hawkins, 23 Wall. 
(UiSa)) 119) 26nd wae ee Salvo, ava 


Coursey, 87 So. 519, 205 Ala. 280; Beall 
v. Folmar, 75 So. 172, 199 Ala. 596: 
Chapman v. Lee, 64 Ala. 483; Ewing’s 


Adm’r v. Beauchamp, 6 B.Mon. (Ky.) 
422; Moreton v. Harrison, 1 Bland 
Ch. (Md.) 491. 

[a] Rule applied.—A bill which 
alleges that the deed reciting the pur- 
chase-money note as part of the con- 
sideration had been recorded before 
the sale by the original purchaser so 
as to give constructive notice to sub- 
sequent purchasers, and that defend- 
ants had actual knowledge of the note 
when they acquired their interests in 
the land, is not demurrable for stale- 
ness or laches, although it shows the 
note matured fifteen years before suit 
was brought and assigned no reasons 
for the delay. Salvo v. Coursey, 87 
So. 519, 205 Ala. 280. 

[b] Ten years.—A bill seeking en- 
forcement of a vendor's lien filed 
within ten years after the purchase- 
money note fell due is not subject to 
the defense of laches. Hobson v. 
Wilson, 73 So. 332, 197 Ala. 649. 


[c] Federal courts.—A vendor's 
lien must be enforced within a reason- 
able time, and the federal courts hold 
that that reasonable time is not less 
than twenty years. Butler v. Doug- 
lass, 3 F. 612, 1 McCrary 630. 


Presumption of payment from lapse 
of time in general see Payment §8§ 
198-213. 

37. Beall v. Folmar, 75 So. 172, 199 
Ala. 596. 

38. Lewis v. Hawkins, 23 Wall. (U. 
S.) 119, 23 L.Ed. 113; Moreton v. Har- 
rison, 1 Bland.Ch. (Md.) 491. 

39. Hubbard’s Adm’r y. Clark, (N. 
J.Ch.) 7 A. 26; Miller v. Albright, 53 
N.E. 490, 60 Ohio St. 48. 

40. Mayo’s Ex’r. v. Cres Sean is 
Ex’r, 19 Gratt. (60 Va.) 74 

41. Dixon vy. Dixon, 1 Ma.ch. 220. 

42. Cross references: 

Parties in cauity s “uits in general see 

Equity $§ 253-356. 

Personal ceiprenetiatinee see Execu- 
tors and Administrators § 1993. 
Persons against whom lien may be 

enforced see supra § 1222. 
Persons entitled to enforce lien see 

supra §§ 1219, 1220. 


43. See Equity § 276. 


44. Ala.—Broughton vy. Mitchell, 
64 Ala. 210; McCully v. Chapman, 58 
Alar 325: 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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in bankruptey,*® oc creditors of the vendor and pur- 


chaser;#® and where the right to 


vests in two persons,** both are proper and neces- 
sary parties plaintiff to a suit to enforce it.48 Where 
such interested persons are not made parties to the 
suit, they may be brought in or intervene therein 
to protect their interests,#® and where interveners 
inject an action of trespass to try title, it is the 
right and duty of one seeking to foreclose the ven- 
dor’s lien notes to protect the title both for himself 
and the purchasers,°° and one of the purchasers can- 
not, by willful default to the interveners, defeat 
But since the foreclosure of a ven- 


his recovery.®1 


Colo.—Wells v. Francis, 4 P. 49, 7 
Colo. 396. 


Fla.—Betton yv. Williams, 4 Fla, 11. 

N.Y.—Willetts v. Reid, 5 N.Y.St. 
17152 

Tenn.—Steele y. Satterfield, 257 S. 
W. 413, 148 Tenn. 649. 


Tex.—Pope v. Witherspoon, 
App:) 231 S.W. 837. 

W.Va.—James v. Burbridge, 10 S. 
FE. 396, 33 W.Va. 272. 


Wis.—Ditberner v. Bess, 157 N.W. 
817, 163 Wis. 264. 

[a] Thus, where plaintiffs claim 
by virtue of the contract of sale to 
have a lien on all the property which 
was subject to the sale, and seek to 
enforce such lien and obtain a person- 
al judgment for any deficiency, per- 
sons having or claiming to have in- 
terests in the property subsequent or 
subordinate to plaintiffs’ lien are 
proper parties to the action. Willetts 
Wael, Ola Ne Vewitra ll nion 


[b] Purchaser of timber on a tract 
of land subject to a vendor’s lien is 
a necessary party to a suit to enforce 
the .lien. Clark v.: Harpers Ferry 
Timber, Co., 73-S.E. 919, 70 W.Va. 312. 


45. McDonald v. McMahon’s Adm’r, 
66 Ala. 115. ; 


[a] Thus (1) where the purchaser 
of lands has become a bankrupt, be- 
fore bill filed to subject the lands to 
the vendor’s lien for the unpaid pur- 
chase money, his assignee in bank- 
ruptcy is a necessary party to the bill. 
McDonald v. McMahon’s Adm’r, 66 
Ala. 115. (2) Parties in action by or 
against trustee in bankruptcy in gen- 
eral see Bankruptcy § 412. 


46. McCully v. Chapman, 58 Ala. 
325; McDonough v. Cross, 40 Tex. 
251; Simmons v. Lyles, 27 Gratt. (68 
Va.) 922 (judgment creditors of pur- 
chaser); Gebhart vy. Shrader, 83 S.E. 
925, 75 W.Va. 159. 


[a] Thus (1) where the estate has 
been declared insolvent, creditors 
whose claims have been filed and al- 
lowed are necessary parties. McCul- 
ly v. Chapman, 58 Ala. 325. (2) Par- 
ties to action by or against trustee in 
insolvency in general see Insolvency 
$152. 

[b] In caSe of express lien to se- 
cure payment of different creditors, 
whose debts are due at the same time 
and are not by the mortgage or con- 
tract giving the lien placed on a dif- 
ferent footing, neither of such credi- 
tors is entitled to a priority over the 
others, and in general all of such 
creditors are necessary parties in a 
suit to enforce the lien. McDonough 
v. Cross, 40 Tex. 251. 

47. See supra § 1220. 

48. Hunter v. Briges, 63 So. 1004, 
184 Ala. 327; Hanne: v. Summerhill, 
26 S.W. 906, 6 Tex.Civ.App. 764, 7 Tex. 
Civ.App. 235. 

{a] Proper joinder.—Where a ven- 
dor of land had promissory notes for 
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enforce the hen 


of sale.>+ 


the purchase money made out to his 
daughter and the purchaser defaulted, 
both the vendor and the daughter 
were proper parties to-an action to 
foreclose the vendor’s lien, as only 
one vendor’s lien was raised and the 
fact that the notes were made pay- 
able to the daughter did not render 
the father an unnecessary party. 
seals v. Briggs, 63 So. 1004, 184 Ala. 
327. 

Joinder of plaintiffs in equity in 
general see Equity §§ 305-307. 

49. Kan.—McDonald y. Shepard, 25 
Kan. 112. 


Ky.—Bush vy. Williams, 6 Bush 405. 


La.—Union Bank y. Bowman, 15 La. 
Any 274 


Tex.—Riley v. Palmer, (Civ.App.) 
237 S.W. 326. 
W.Va.—George Washington Life 


Ins. Co. v. Jayne, 108 S.E. 482, 89 W. 
Va. 29. 


Wis.—Ditberner v. Bess, 157 N.W. 
817, 163 Wis. 264. 


[a] Absent trust creditors may 
come in by petition, pursuant to stat- 
ute, and have the case reopened to 
secure a decree of resale. Gebhart v. 
Shrader, 83 S.E. 925, 75 W.Va. 159. 


[b] ‘Third person as owner of im- 
provements on the land should be per- 
mitted to intervene in an action to 
enforce a vendor’s lien on the land. 
McDonald v. Shepard, 25 Kan. 112. 


Intervention in equity in general 
see Equity §§ 337-349. 
50. Lott v. Dashiell, (Tex.Civ.App.) 


233 S.W. 1103 [mod on other grounds 
(Commn.App.) 243 S.W. 1072]. 


51. Lott v. Dashiell, supra. 

52. See supra\§ 1207. 

53. See Mortgages § 1551. 

54 Randle v. Boyd, 73 Ala. 282; 


Wells v. Francis, 4 P. 49, 7 Colo. 396; 
Mortgage & Contract Co. v. Linen- 
berg, 244 N.W. 428, 260 Mich. 142; 


“Faubion v. Rogers, 1 S.W. 166, 66 Tex. 


472; Davis v. Walker, (Tex.Civ.App.) 
233 S.W. 521. 


fa] Thus, spouses, not parties to 
a contract by husband’s mother to 
purchase land for them, were not nec- 
essary parties to a suit to foreclose 
the contract. Mortgage & Contract 
Co. v. Linenberg, 244 N.W. 428, 260 
Mich. 142. 


55. U.S.—Briscoe v. Minah Con- 
sol. Min. Co., 82 F. 952. 

Ala.—Milner v. Ramsey, 48 Ala. 287. 

Mo.—Dugge v. Stumpe, 73 Mo. 513. 

Tex.—Harle v. Marx, 15 S.W. 595, 80 
Tex. 39; Shaw v. Stinson, (Civ.App.) 
211 S.W. 505; Cattlemen’s Trust Co. 
v. Cantrell, (Civ.App.) 196 S.W. 354; 
Shannon y. Buttery, (Civ.App.) 140 
S.W. 858. 

W.Va.—Morgan v. Farmington Coal 
& Coke Co., 124 S.E. 591, 97 W.Va. 83; 
Dunbar v. Dunbar, 68 S.E. 120, 67 W. 
Va. 518. 
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dor’s lien is analogous to ordinary foreclosure pro- 
ceedings,°* it has been held, in analogy to the rules 
as to parties prevailing in such proceedings,®* that 
the only necessary or proper parties to the foreclo- 
sure of a vendor’s lien are the vendor and purchaser, 
and those occupying the property, or claiming some 
interest therein subsequent to the original contract 
A person who has no interest in the suit, 
and against whom, if brought to a hearing, no de- 
cree could be rendered, should not be made a party 
defendant to a bill,°® as where he has no title or in- 
terest in the land, which is in the exclusive posses- 
sion of another;°® nor ean such a person intervene 


[a] Illustrations.—(1) A mere ten- 
ant or agent in possession of lands, 
claiming and having no title or inter- 
est, and not charged with any fraud, 
is not a necessary party. Briscoe v. 
Minah Consol. Mim. Co., 82 F. 952; 
Milner v. Ramsey, 48 Ala. 287. (2) 
Where, by agreement between the 
vendor and purchaser, the property is 
placed in the hands of a board of 
managers, such managers are not in- 
dispensable parties to an action to 
foreclose the vendor’s lien. Golden 
Cross Min., ete., Co. v. Free Gold Min. 
Co.” 154.5 447 83 CCxA.. 355: 43) ay 
a suit solely to enforce a vendor's 
lien reserved on an undivided interest 
in coal and mining rights, the owner 
of another undivided interest is not 
a necessary party, where no relief is 
asked against him, and his rights are 
in no way questioned. Morgan v. 
Farmington Coal & Coke Co., 124 S.E. 
591, 97 W.Va. 83. (4) In a suit to en- 
foree a vendor’s lien on a certain in- 
terest in land, parties owning a dif- 
ferent interest who did not join in 
the deed are not necessary or proper 


parties. Dugge v. Stumpe, 73 Mo. 
513; Harle v. Marx, 15 S.W. 595, 80 
Tex. 39... (5) Where a petition to fore- 


close the vendor’s lien alleges that 
plaintiff is a bona fide purchaser be- 
fore maturity, and this is not denied, 
defendant is not entitled to bring in 
as parties one for whose benefit the 
note was executed and the land pur- 
chased, and the vendor, who warrant- 
ed the title to the land, against which 
taxes were due. Phelps v. Scott, 
(Tex.Civ.App.) 49 S.W. 687. 


[b] Indorser without recourse.— 
Where the payee of a vendor’s lien 
notes indorsed them without recourse 
to a corporation as part payment for 
stock and left the shares with the cor- 
poration to secure payment of the 
notes, he was not a necessary party 
to a Subsequent foreclosure suit by 
the corporation against the maker of 
the notes. Cattlemen’s Trust Co. v. 
Cantrell, (Tex.Civ.App.) 196 S.W. 354. 


[c] Estate not vested.—In an ac- 
tion to foreclose a vendor’s lien on 
land which the purchaser had con- 
veyed to his wife for life, and on her 
remarriage over to any children that 
might be born, the children were nei- 
ther necessary nor proper parties, be- 
cause the title of the vendor was su- 
perior to theirs, and because both the 
purchaser and his wife were stiil liv- 
ing and the children’s estate had nev- 
er vested by the happening of the con- 
tingency on which alone their estate 
depended. Shannon v. Buttery, (Tex. 
Civ.App.) 140 S.W. 858. 


56. Bonham Wholesale Grocery Co. 
v. Myrick, (Tex.Civ.App.) 285 S.w. 
834; Sewell v. Spitzer, (Tex.Civ.App.) 
234 S.W. 1083. 

[a] Thus, where, in a cross action 
to foreclose the lien of vendor’s lien 
note, defendant in a cross action is 
in exclusive possession, and the mak- 
er of the note had parted with his ti- 
tle to the land, the maker is not a 


1800 [66 C.J.] 
in the suit.57 Where the suit is against one who 
has assumed the lien notes, the maker of the notes 
is a proper, but not a necessary, party defendant.°® 
Parties whose interests are acquired with notice of 
a vendor’s len, and against whom no personal judg- 
ment is sought, and whose right of redemption is 
not concluded by a judgment of foreclosure, while 
proper parties, are not necessary parties to a suit 
to foreclose the lien.°® 


Persons having title. In accordance with the gen- 
eral rule in equity,°°® all persons should be made par- 
ties to a suit to enforce a vendor’s lien who have 
legal or equitable rights in, or title to, the subject 
of dispute,®! such as holders of the legal title;°% 
and in the absence of such parties, the court has 
no jurisdiction to order the sale of the land.®? 

[§ 1230] (2) Particular Persons—(a) Adverse 
Claimants. As a general rule, the holder of an ad- 
verse title to the property is an unnecessary and 
improper party to a suit to enforce a vendor’s lien,®4 
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and, except by consent, he cannot be permitted to 
bring his claim forward and have it tigated in such 
suit.°> This rule, however, has been limited to such 
adverse claims of title as were derived from the ven- 
dor or purchaser prior to the purchase, or from a 
stranger either prior or subsequent thereto,®® and 
therefore a purchaser of the land at a tax sale, sub- 
sequent to the accrual of complainant’s lien, may 
properly be joined as a party defendant.°* So, also, 
where it may be necessary in order to render a sale 
available, to remove a cloud from the title, it is al- 
lowable to join in the foreclosure suit the parties 
holding the adverse claim, and to obtain a deeree 
condemning such title.°* 


[§ 1231] (b) Encumbrancers and  Lienholders. 
As a general rule, subsequent or junior lienholders 
and eneumbraneers are proper,®® but not necessary,’° 
parties, unless there are special circumstances mak- 
ing them necessary or proper parties,’! as where 
they hold the legal title,7? or hold a prior lien.7° 


necessary party. Bonham Wholesale 
Grocery Co. v. Myrick, (Tex.Civ.App.) 
285 S.W. 834. 

57. Bothe v. Gleason, 190 S.W. 562, 
126 Ark. 313; Buetell v. Courand, 29 
S.W. 1146, 9 Tex.Civ.App. 564. 

Intervention in equity in general 
see Equity §§ 337-349. 

58. Fulmore v. Benson, (Tex.Civ. 
App.) 257 S.W. 697 [rev on_ other 
grounds (Commn.App.) 269 S.W. 71]. 

59. Blake v. Vesey, (Tex.Civ.App.) 
143 S.W. 221. 

60. See Equity § 276. 

61. Clements v. Motley, 24 So. 947, 
120 Ala. 575; Sims v. National Com- 
mercial Bank, 73 Ala. 248; Gordon v. 
Johnson, 57 N.E. 790, 186 Ill. 18; Gulf, 
Ce S) EP. Ry. Co: ve Blount, (ex. Civ. 
App.) 136 S.W. 566; Hueston v. Gem- 
mel, 8 Sask.L. 330, 332 [quot Cyc]. 


[a] Thus, as an assignee of ven- 
dor’s lien notes who does not take a 
conveyance of the vendor’s title to 
the land becomes merely the owner 
of the lien on the land with the right 
to foreclose, and does not stand in 
privity of title to the purchaser, or 
subsequent purchasers from _ him, 
such assignee cannot, by an action to 
foreclose, bar the interest of such 
purchaser and his subpurchasers 
without making them parties to the 
action  Gult,eC> &Ssikiy RY COL. 
Blount, (Tex.Civ.App.) 136 S.W. 566. 

62. Ala.—Acree v. Stone, 37 So. 
934, 142 Ala. 156; Gardner v. Kelso, 
2 So. 680, 80 Ala. 497. 

Mich.—Wood v. Schoolcraft, 108 N. 
W. 1075, 145 Mich. 653. 

Miss.—Champlin v. McLeod, 5 
Miss. 484; Kimbrough v. Curtis, 5 
Miss. 117. 

Mo.—Leeper v. Lyon, 68 Mo. 216. 

Tenn.—Polk v. Gunther, 64 S.W. 25, 
107 Tenn. 16. 

W.Va.—Turk v. Skiles, 18 S.E. 561, 
38 W.Va. 404. 

[a] Illustration.—Where a _ deed 
conveys an undivided life interest in 
certain land to a woman, remainder 
to her children living at the time of 
her death and to the descendants of 
such as are dead, the children who 
are in esse are necessary parties. 
Polk v. Gunther, 64 §.W. 25, 107 Tenn. 
16. 

[b] Where legal title has been di- 

. vested out of vendor, the person in 
whom it is vested, or in whom it re- 


3 
0 


sides at the time of the filing of the 
bill, is a necessary party. Clements 
v. Motley, 24 So. 947, 120 Ala. 575. 
63. Clements v. Motley, 24 So. 947, 
120 Ala. 575; Bogan v. Hamilton, 8 
So. 186, 90 Ala. 454; Liles v. Ratch- 
ford, 6 So. 914, 88 Ala. 397; Leeper v. 
Lyon, 68 Mo. 216; Hueston v. Gem- 
mel, 8 Sask.L. 330, 332 [quot Cyc}. 
nt Ala.—Randle vy. Boyd, 73 Ala. 
Colo.—Wells v. Francis, 4 P. 49, 7 
Colo. 396. 
N.D.— Dickson y. 
MOS set ING) 4075 
Tex.—Looney v. Simpson, 26 S.W. 
1065, 87 Tex. 109; Fisher v. Abney, 9 
S.W. 321, 69 Tex. 416; Faubion v. 
Rogers, 1 S.W. 166, 66 Tex. 472. 
W.Va.—Cunningham y. McCormick, 
127 S.B. 909,99 W.Va. 181; McClung 
v. McClung, 78 W.Va. 486; Dunbar v. 
Dunbar, 68 S.E. 120, 67 W.Va. 518. 
[a] Reason for rule.—‘In a suit 
of this character, adverse claimants 
to the land have no equity and their 
rights are not affected by such pro- 
ceeding.” Cunningham v. McCormick, 
127 S.H. 909, 99 W.Va. 131, 134. 


[b] Claimants of portions of lands 
under adverse titles cannot be made 
parties to a suit to enforce a vendor’s 
lien. McClung v. McClung, 89 S.E. 
148, 78 W.Va. 486. 


{c] Stranger to lien notes holding 
an adverse claim to the estate convey- 
ed cannot be made a party for the 
purpose of trying his adverse claim. 
Shaw v. Stinson, (Tex.Civ.App.) 211 S. 
W.. 505. 


65. Peters v. Bowman, 98 U.S. 56, 
25 Led. 91; Wells v. Francis, 4¢.P. 
49, 7 Colo. 396; Looney v. Simpson, 26 
S.W. 1065, 87 Tex. 109. 

66. Randle v. Boyd, 73 Ala. 282; 
Cunningham v. McCormick, 127 S.E. 
909, 99 W.Va. 131. 

[a] Claimant under prior tax deed. 
—In a suit to enforce a vendor’s lien 
defended on the ground that, prior to 
the purchase, the land was conveyed 
under a tax deed, the person alleged 
to have the tax title is neither a nec- 
essary nor a proper party defendant. 
Cunningham v. McCormick, 127 S.E. 
909, 99 W.Va. 131. 

67. Randle v. Boyd, 73 Ala. 282. 


68. Looney v. Simpson, 26 S.W. 
1065, 87 Tex. 109. 


Dows, 92 N.W. 


the land whose acts or declarations 
estop him from disputing its subjec- 
tion to the lien, although they are 
not effective to pass his title to either 
of the adverse parties and he does not 
claim under either of them, may be 
made a party to a suit by the holder 
of notes secured by the lien and the 
lien foreclosed against him. Scharff 
v. Whitaker, 47 S.W. 519, 92 Tex. 216. 

69. Randle v. Boyd) 73 Ala. 282; 
Davis v. Walker, (Tex.Civ.App.) 233 
S.W. 521; Miller v. West Texas Lum- 
ber Co., (Tex.Civ.App.) 131 S.W. 608; 
Morris’ Adm’r v. Peyton’s Adm’r, 10 
Wii vewilee 


[a] Person holding judgment lien 
on Jands is not a proper party to a suit 
by the vendor of such lands against 
the purchaser to enforce a vendor’s 
lien. Moreland v. Metz, 24 W.Va. 119, 
49 Am.R. 246. 


{b] In Alberta, by virtue of Pract. 
Rules, rule No. 47, unless special re- 
lief is claimed against a subsequent 
encumbrancer, the vendor. cannot 
make him a party to the suit to en- 
force his lien. Canadian Pac. R. Co. v. 
eae Wheat Grocery Co., 14 Alta. 

» 452.- 


70. Chapman v. Lacour, 25 Tex. 94; 
Davis v. Walker, (Tex.Civ.App.) 233 
S.W. 521; Miller v. West Texas Lum- 
ber Co., (Tex.Civ.App.) 131 S.W. 608; 
Weed v. Beebe, 21 Vt. 495; Elkins 
Nat. Bank v. Reger, 73 S.E. 244, 70 W. 
Va. 113; Lofwg v. Perine, 23 S.B. 611, 
41 W.Va. 314; Turk v. Skiles, 18 S.B. 
541, 88 W.Va. 404; Arnold v. Coburn, 
9 S.E. 21, 32 W.Va. 272; Neeley v. 
Ruleys, 26 W.Va. 686. 


[a] Mortgagees of purchaser (1) 
are not necessary parties. Reagan v. 
Evans, 21 S.W. 427, 2 Tex.Civ.App. 35; 
Weed v. Beebe, 21 Vt. 495. (2) A jun- 
ior mortgagee holding under an unre- 
corded mortgage, and of whose lien 
plaintff was not advised, is not a 
necessary party to a suit to foreclose 
a prior vendor’s lien, and his rights 
are cut off by such foreclosure. Gam- 
He v. Martin, (Tex.Civ.App.) 151 S.W. 

[b] Convention of lienors of debt- 
or is unnecessary in a suit to enforce 
a vendor’s lien on land. Long v. 
Perine, 23 S.E. 611, 41 W.Va. 314. 

71. Turk v. Skiles, 18 S.E. 561, 38 
W.Va. 404. 

72. Turk v. Skiles, supra. 

73. Hikins Nat. Bank y. Reger, 73 


[a] Thus, an adverse claimant of |S.B. 244, 70 W.Va. 113. 


For later cases, developnients and changes in the law see Annotations, same title and section number, 
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But if they are not made parties, they are not bound 
by the decree and their rights will not be affected 
thereby,’* and they may redeem from the prior lien,7* 
although they are not entitled to have another fore- 
closure of the vendor’s lien.*° 


Prior encumbrancers are not necessary parties,77 
unless made so by statute.*® But it has been held 
that prior encumbrancers may be brought in for 
the purpose of liquidating their demands,’ and that 
the holder of a mortgage existing at the time of the 
sale may assert his rights under the mortgage by 
intervention in the yendor’s suit to enforce his 
equitable lien.®° 


[§ 1232] (c) Heirs, Devisees, and Next of Kin— 
aa. Of Vendor. On the death of a vendor intestate 
without having parted with the legal title, his heirs 
are necessary parties to a suit brought to enforce 
the vendor’s lien,*! since the legal title is in them,*? 
and cannot be divested unless they are before the 
court;8* and it has been held that their presence 
cannot be dispensed with by tendering, either in the 
pleadings or at the trial, a deed from such heirs to 
the purchaser, unless the purchaser accepts such 
deed.8* This rule has been held to apply whether 
the suit is brought by the deceased vendor’s personal 
representative,®® or by the assignee of the purchase- 
money notes.8° A fortiori, when both vendor and 
purchaser are dead, and the personal representative 
of the vendor brings his bill to enforce the lien for 
the purchase money, the heirs of the vendor should 
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be made parties.5’ But the heirs are not neewssary 
parties where the legal title was never in the vendor, 
and the equity which descended to the heirs has been 
sold;®* and it has also been held that the heirs are 
not necessary parties where an express lien is re- 
served in general terms, and the purchase-money ob- 
ligation is, at the time of conveyance, made payable 
to a stranger to the conveyanee,*® or where the orig- 
inal obhgation was payable to the vendor, but was 
taken up by the maker, and a new one executed to 
a stranger with the assent of the vendor.®® <A de- 
ceased husband’s heirs are not necessary parties to 
a suit to enforce a vendor’s lien under a sale made 
by the widow, as authorized by statute, of the inter- 
est of herself and her children in land of the deceased 
husband.°+ 


Devisees. Where the deceased vendor left a will, 
the devisees are necessary parties to a bill by the 
assignee of purchase-money notes to enforce the 
vendor’s lien,®? or to a bill by the personal repre- 
sentatives to enforce a lien belonging to the estate 
of the deceased vendor.®? 


Next of kin of the vendor’s widow after her death 
are not necessary parties to a bill by the adminis- 
trator to enforce the vendor’s lien.®4 


[§ 1233] bb. Of Purchaser or Subpurchaser. As 
a general rule, the heirs at law of a deceased pur- 
chaser,®® or subpurchaser,®® are necessary or proper 
parties, unless it is shown that they have parted with 


[a] Subsequent trust lien creditor, 
who holds a prior vendor’s lien as col- 
lateral security for his trust lien debt, 
is a necessary party. Elkins Nat. 
Bank v. Reger, 73 S.H. 244, 70 W.Va. 
hl: 

74. Imboden v. Talley, 234 S.W. 
991,150 Ark. 567; Chapman v. Lacour, 
25 Tex. 94. 


75. See infra § 1309. 


76. Imboden v. Talley, 
991, 150 Ark. .567. 


77. House v. Davis, 71 So. 685, 196 
Ala. 153; Myers v. Wolf, 34 S.W.(2d) 
201, 162 Tenn. 42; McClaugherty v. 
Croft, 27 S.E. 246, 48 W.Va. 270; Cun- 
ningham vy. Hedrick, 23 W.Va. 579. 


[a] Thus, where a bill seeks to 
perfect and enforce a vendor’s lien 
subject to a prior mortgage, the mort- 
gagee is not a necessary party, for 
the proceedings would not affect his 


234 S.W. 


title. House v. Davis, 71 So. 685, 196 
Ala. 153: 
78. See cases infra this note. 


[a] In Kentucky (1) under Civ. 
Code Pract. § 692, in an action to en- 
force a vendor’s lien, all lienholders 
should be made parties, in order to 
avoid a multiplicity of suits and a 
sacrifice of property, and to insure 
fairness in the sale and invite com- 
petition in the bidding (Dallas v. 
First Nat. Bank, 255 S.W. 835, 200 
Ky. 826), (2) and under Civ. Code § 
694 subs 3, providing that plaintiff, 
in an action to enforce a lien on real 
property, shall state in his petition 
the liens, if any, which are held there- 
on by others, and make the holders 
defendants, and. no sale of the prop- 
erty shall be ordered by the court 
prejudicial to the rights of lienhold- 
ers, a grantor having a lien for the 
unpaid balance of the purchase price 
_ of the land cannot, in a suit to recov- 
er the balance, obtain a judgment for 
the sale of the land to pay the balance 
without making the lienholders de- 
fendants (Leonard vy. Welch, 76 S.W. 


338, 25 Ky.L. 692). 


79. Wells v. Francis, 4 P. 49, 7 
Colo. 396. 
80. Drumright v. Texas Sugarland 


Co., 16 F.(2d) 657 [cert den 47 S.Ct. 
764, 274 U.S. 749, 71 L.Ed. 1331}. 


ah Ark.—Price v. Sanders, 39 Ark. 


Pieper v. West’s Ex’rs, 5 Litt. 


Miss.—Kimbrough  y. 
MissseL 17: 

Mo.—Leeper v. Lyon, 68 Mo. 216. 

N.Y.—Adams v. Green, 34 Barb. 176. 


W.Va.—Callaghan’s Adm’r v. Circle, 
12, W.Va. 562. 


Curtis, 50 


§ 82. See Descent and Distribution 
133. 
83. Price v. Sanders, 39 Ark. 306. 
84 Leeper v. Lyon, 68 Mo. 216. 


But see Kimbrough vy. Curtis, 50 Miss. 
117 (holding that, where the vendor’s 
administrator is complainant assert- 
ing against the purchaser the security 
held by him for the debt, the heirs 
are not necessary parties where the 
administrator tenders a proper deed 
from the heirs). 


85. Ala.—McDonald v. McMahon’s 
Adm’r, 66 Ala. 115; McCully v. Chap- 
man, 58 Ala. 325. 


Miss.—Kimbrough v. Curtis, 50 
ae 117; Adams v. Harris, 47 Miss. 


Mo.—Leeper vy. Lyon, 68 Mo. 216. 
qa nae MeCoy v. Broderick, 3 Sneed 
oO. 


Va.—Mott v. Carter’s Adm’r, 26 
Gratt. (67 Va.) 127. 


But see Hubbard’s Adm’r v. Clark, 
(N.J.Ch.) 7 A. 26 (holding that, where 
the land was not only agreed to be 
conveyed, which of itself works a con- 
version, but was actually conveyed, 
so that at law an action could have 
been maintained for the consideration, 
the heirs are not necessary parties to 


a bill by the vendor’s administrator 
to enjoin a sale of the land by an as- 
signee in insolvency of the purchaser, 
and to collect an unpaid balance of 
the purchase price, and have the same 
declared a lien on the property, al- 
though a mortgage was to have been 
given for the unpaid balance, but was 
not given, and although the admin- 
istrator had allowed the heirs to ne- 
phages concerning the payment there- 
of). 

86. IJuviles v. Ratchford, 6 So. 914, 
88 Ala. 397. 

87. Morris’ Adm’r -v. 
Adm’r, 10 W.Va. 1. 

88. Farmers’ Bank & Bank of Ken- 
tucky v. Younger & Mitchell, 1 Ky. 
Op. 470. 

89. James vy. Burbridge, 
396, 33 W.Va. 272. 


Peyton’s 


10 S.E. 


90. James y. Burbridge, supra. 
91. Munford v. Pearce, 70 Ala. 452. 
92. Liles v. Ratchford, 6 So. 914, 


88 Ala. 397. 

93. McCully v. Chapman, 58 Ala. 
325; Thomson y. Smith, 63 N.Y. 301. 

94. Hubbard’s Adm’r v. Clark, (N. 
J.GRS) (7 7A J26. 

$5. U.S.—Lewis v. 
Wall. 119, 23 L.d. 113. 
a ae v. Bankhead, 76 Ala. 

Ark.—Conley v. Archillion, 225 S.W. 
5, 146 Ark. 64; Crane v. Warfield, 15 


Hawkins, 23 


S.W. 609; Price v. Sanders, 39 Ark. 
306; Kiernan v. Blackwell, 27 Ark. 
ret Allen & Hill v. Smith, 25 Ark. 


Mo.—Ross v. Julian, 70 Mo. 209. 


Boe a v. Broderick, 3 Sneed 


Tex.—Jackson v. Hill, 39 Tex. 493. 
W.Va.—Morris’ Adm’r y. Peyton’s 
Adm’r, 10 W.Va. 1. 
es Kenny v. Collins, 4 Litt. (Ky.) 
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their interest,®? or the purchaser has conveyed the 
legal title to a subpurchaser;°* and it has been 
held that, in an action against a subpurchaser, the 
heirs of the first purchaser are necessary parties.®® 
But, where all the rights of the heirs are concluded 
by a judgment in a proceeding against them, they 
need not be joined in a proceeding to enforce the lien 
for the balance due on the judgment against a por- 
tion of the land in the hands of a subsequent pur- 
chaser with notice of the len; nor, it has been 
held, are they necessary parties to a proceeding in 
the probate court for an order of sale under a de- 
eree enforcing the vendor’s lien against decedent’s 
estate.” 

Devisees of a deceased purchaser are necessary par- 
ties to an action to enforce a vendoyr’s lien on land 
of decedent’s estate.® 


[§ 1234] (d) Holders of Purchase-Money Notes. 
In order that their interests may be properly pro- 
tected, all holders of purchase-money notes are nec- 
essary* or at least proper® parties to a suit to en- 
foree the vendor’s lien; otherwise their rights will 


97. Crane v. Warfield, 
S.W. 609; Gregory v. Ward, (Civ.App.) 
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(Ark.) 15]as parties defendant. 
son, (Tex.Civ.App.) 243 S.W. 997. (2) 


§ 1233-1235 


not be affected.® 


An assignee of the purchase-money notes is gen- 
erally a necessary party’ to such a suit, but an 
assignee of notes given by a first purchaser is not 
a necessary party to an action by the holder of notes 
given by a second purchaser.*® 

[§ 1235] (e) Purchaser after Assignment. In 
some jurisdictions the original purchaser is held 
to be a necessary party to a suit’to enforce the 
vendor’s lien, although he has assigned and conveyed 
his interest to another.® In other jurisdictions, how- 
ever, a purchaser who has conveyed all his interest 
in the land is not a necessary party to such a suit,’® 
particularly where he is a nonresident,'? or where 
the assignee or subsequent purchaser assumed pay- 
ment of the original purchase-money indebtedness, ‘* 
although he is generally a proper party thereto*® and, 
if made a party, is concluded by the decree.t* In 
some jurisdictions the purchaser may be made a 
party to the vendor’s bill,1° or, if material to the 
defense, he may be brought in by defendant by 
means of a cross bill.1% 


Bailey v. Jack-| guished in this respect from a bill to 
foreclose a mortgage, in which case 


285 S.W. 935 [mod on other grounds] In a suit to foreclose a prior vendor’s]|an equity of redemption resides in 


18 S.W.(2d) 1049, 118 Tex. 526]. 


lien note, codefendant, as holder of a|‘the mortgagor. 
98. Willis v. Birdsel, 2 Ky.Op. 319.| vendor’s lien note to secure another | 4 So. 273, 84 Ala. 283. 


Chapman vy. Peebles, 
(2) Analogy to 


99. Pitman v. Henry, 50 Tex. 357. 
But see Thornton’s Adm’r v. Neal, 49 
Ala. 590 (holding that the heirs of 
the deceased purchaser are not nec- 
essary parties defendant to a bill, filed 
by the vendor against the administra- 
tor of the purchaser and a subpur- 
chaser from such administrator in 
his official capacity, to enforce a ven- 
dor’s lien on lands, of which the sub- 
purchaser had notice). 

1. Richardson v. Howe, 22 S.W. 
1003, 3 Tex.Civ.App. 279. 

[a] Thus, where 
under a judgment against the pur- 
chaser’s heirs foreclosing a vendor’s 
lien, but the price is not sufficient to 
pay the amount due, the heirs need 
not be joined in a proceeding to en- 
force the lien for the balance due on 
the judgment against a portion of the 
land which had been acquired by a 
railroad company with notice of the 
vendor’s lien, since all the rights of 
the heirs were concluded by the judg- 
ment in the former proceeding. Rich- 
ardson v. Howe, 22 S.W. 1003, 3 Tex. 
Civ.App. 279. 

2. Heath v. Garrett, 50 Tex. 264. 

3. Kendall v. Clarke, 13 S.W. 583, 
90 Ky. 178. 

4 Ala.—Davis v. Smith, 7 So. 159, 
88 Ala. 596; Young v. Hawkins, 74 
Ala. 370. 

Ky.—wWallace v. Arnold, 4 S.W. 340, 
9 Ky.L. 201. 

Tenn.—Green v. Jarvis, (Ch.A.) 42 
S.W. 165. | 

Tex.—Tidwell v. Starr, (Civ.App.) 
42 S.W. 778. 

W.Va.—Miller v. Morrison, 35 S.E. 
905, 47 W.Va. 664. 


5. Mims v. Hunken, (Tex.Civ.App.) 
262 S.W. 930 [error dism sub nom, 
National Compress Co. v. Hamlin, 269 
S.W. 1024]; Bailey v.. Jackson, (Tex. 
Civ.App.) 243 S.W. 997. 


{a] Tllustrations.—(1) It is prop- 
er, if not necessary, for a person su- 
ing on one of a series of vendor's 
lien notes, all of which are due on a 
single default, to join the holders of 
the notes secured by the same lien 


For later cases, developments and changes in the law see Aunotations, same title and section number, 


land is. sold’ 


matured note of lesser amount, is a 
proper party, with the right to have 
judgment of foreclosure and order 
protecting him in the proceeds of sale 
to the extent of his claim. Mims v. 
Hunken, (Tex.Civ.App.) 262 S.W. 930 
[error dism sub nom. National Com- 
press Co. v. Hamlin, 269 S.W. 1024]. 

_[b] Wrongful holder.—In an ac- 
tion on a note and to foreclose a ven- 
dor’s lien securing it, a bank which 
had possession of the note and was 
wrongfully claiming to own it was a 
proper party. Buckholts State Bank 
eae (Tex.Civ.App.) 194 S.W. 


6. Glaze v. Watson, 55 Tex. 563. 


7 <Ala.—Plowman y. Riddle, 14 
Ala. 169, 48 Am.D. 92. 


Ky.—Adair v. Caldwell, 
Marsh. 55. 


PN ear vy. Maccubin, 6 Gill & J. 


Va.—Penn v. Hearon, 27 S.E. 599, 
94 Va. 7738. ; 


W.Va.—Morris’ Adm’r v. Peyton’s 
Adm’r, 10 W.Va. 1. 


8. Flournoy v. Harper, 1 So. 545, 
81 Ala. 494. 


9. Wickliffe v. Clay, 1 Dana (Ky.) 
585; Mullins v. Sparks, 48 Miss. 129; 
Tunstall’s Adm’r v. Withers, 11 S.E. 
565, 86 Va. 892; Duval v. Bibb, 4 Hen. 
&M. (14 Va.) 118, 4 Am.D. 506; Glenn 
v. Blackford, 23 W.Va. 182. 


10. Chapman v. Peebles, 4 So. 273, 
84 Ala. 283; Wilkinson v. May, 69 Ala. 
33; Bozeman v. Ivey, 49 Ala.. 75; 
Batre v. Auze’s Heirs, 5 ‘Ala. 173; 
Haley v. Bennett, 5 Port. (Ala.) 452; 
McLaurie v. Thomas, 39 Ill. 291; Rec- 
oe v. Brown, (Tex.Civ.App.) 208 S.W. 
702. 

[a] Purchaser of lands by oral 
agreements only, who has made no 
payments of purchase money, is not 
a necessary party to a bill filed by his 
vendor against a Subsequent purchas- 
er of the lands. Hughes v. Hatchett 
& Trimble, 55 Ala. 539. . 


[b] Distinguished from “foreclo- 
sure of mortgage.—(1) A bill to en- 
force such a lien merely is distin- 


th ANE 


foreclosure proceedings in general see 
supra § 1207. 


11. Sewell v. Spitzer, (Tex.Commn. 
App.) 234 S.W. 1083 [rev (Civ.App.) 
218 S.W. 599]. ; 


[a] Thus the maker of a vendor’s 
lien note who had transferred the 
property and who was a nonresident 
was nota necessary party to an action 
to foreclose the lien, since to name 
him as a nonresident party defend- 
ant and to cite him as such would 
have been a barren form, inasmuch 
as he would not be personally bound 
by the judgment rendered, and since 
the mere fact that there was no one 
before the court or within its juris- 
diction personally responsible for the 
debt did not deprive the court of ju- 
risdiction to ascertain the amount of 
the debt and to foreclose the lien. 
Sewell v. Spitzer, (Tex.Commn.App.) 
234 S.W. 1083 [rev (Civ.App.) 218 S. 
W... 599]. 


12. Provosty v. Brooks, 2 La.App. 
590; Strictland v. Higginbotham Bros. 
& Co., (Tex.Civ.App.) 220 S.W. 433. 


{a] Thus a subsequent purchaser 
who assumes and agrees to pay the 
vendor's. lien notes given by his im- 
mediate grantor is liable to the hold- 
er of the notes as principal, not as 
surety, and he can be sued without 
joining his grantor. Strictland v. 
Higginbotham Bros. & Co., (Tex.Civ. 
App.) 220 S.W. 433. 


13. Chapman y. Peebles, 4 So. 273, 
84 Ala. 283; Wilkinson v. May, 69 
Ala. 33; Batre v. Auze’s Heirs, 5 Ala. 
173. But see Rector v. Brown, (Tex. 
Civ.App.) 208 S.W. 702 (holding that, 
where a vendee sold the land purchas- 
ed subject to encumbrances, he was 
neither a proper nor a necessary par- 
oy oe action by the vendor to fore- 
close). 


os Batre v. Auze’s Heirs, 5 Ala. 


15. Chapman v. Chunn, 5 Ala. 397; 
Batre v. Auze, 5 Ala. 173. 


16. Bozeman v. Ivey, 49 Ala. 75. 


Cross bill in such suit generally see 


infra § 1260. 


_ 


§ 1236] 


[§ 1236] (f) Subpurchasers1’—aa. Before Suit 
Brought. A person who purchases the property sub- 
sequent to the original sale, but before a suit to 
enforce the prior vendor’s len, has a common in- 
terest in the subject matter of such a suit,'® and 
therefore is a proper party thereto,’® particularly 
where he has assumed payment of the purchase mon- 
ey, and the original purchaser is insolvent;?° and, 
where such subpurchaser is not made a party to the 


suit, he may intervene therein.?? 


As necessary party. Where the circumstances are 
such that the rights or interests of such subsequent 
purchaser will necessarily be atfected by any decree 
that may be rendered, he is a necessary party to the 
suit,?2 as where he has assumed the purchase-money 


17. Purchaser as party in action 
against subpurchaser see supra § 1235. 

18. Pierson v. David, 1 Iowa 23. 
And see cases infra note 19. 

19. Ala.—Reynolds v. Lawrence, 40 
So. 576, 147 Ala. 216, 119 Am.S.R. 78 

Ga.—J. P. Williams Co. v. American 
are & Timber Co., 76 S.E. 675, 139 Ga. 

Towa.—Hammond vy. Perry, 38 Iowa 
217; Pierson v. David, 1 Iowa 23. 

Ky.—Hitt v. Pickett’s Adm’r, 11 
W. 9, 91 Ky. 644. 

Miss.—Mullins vy. Sparks, 43 Miss. 


re 


S. 


Mo.—Chapman v. Callahan, 66 Mo. 
299: 


Tex.—Ufford v. Wells, 52 Tex. 612; 
Burks v. Watson, 48 Tex. 107; Wood 
v. Loughmiller, 48 Tex. 203; Riggs v. 
Baleman, (Commn.App.) 228 S.W. 179 
[rev (Civ.App.) 198 S.W. 813]; Wier 
v. Yates, (Civ.App.) 237 S.W. 623; 
Sea ees vy. Clopper, 22 Tex.Civ.App. 

ids 


W.Va.—Burlew v. Smith, 69 S.E. 
908, 68 W.Va. 458; Glenn v. Black- 
ford, 23 W.Va. 182; Morris’ Adm’r v. 


Peyton’s Adm’r, 10 W.Va. 1. 


[a] Ilustrations.—(1) In a bank’s 
suit to foreclose a vendor's lien assign- 
ed to the bank to secure the vendor’s 
indebtedness, purchasers at a subse- 
quent execution sale for the vendor’s 
debt are proper parties in order that 
their interest may be determined and 
foreclosed in the same proceeding. 
King v. City Nat. Bank of Paducah, 
Ky., 144 So. 31, 225 Ala. 558. (2) In 
a suit to enforce a vendor’s lien 
against property which the purchaser 
has conveyed to another on his as- 
sumption of the purchase-money debt, 
and which has been conveyed by the 
second purchaser to a third in consid- 
eration of money paid and notes exe- 
euted by such third person, with an 
express contract in the deed for pay- 
ment of all encumbrances by the gran- 
tor, all of such pelsous are pioper 
parties. Burlew v. Smith, 69 S.E. 908, 
68 W.Va. 458. (3) Where plaintiff's 
decedent agreed to convey a tract of 
land, retaining the title as security 
for the payment of the _ purchase- 
money notes, and his purchaser sold 
the land to another by an executory 
contract, and some payments were 
made by the latter in pursuance of 
the contract, in plaintiff's action to 
enforce his claim for purchase money 
against the land, it is not improper 
to join both purchasers as parties de- 
fendant. Hitt v. Pickett’s Adm’r, 11 
S.W. 9, 91 Ky. 644. 

[b] All subpurchasers of parts of 
tract of land are proper parties de- 
fendant to a bill to enforce a_ven- 
dor’s lien on the whole tract. Reyn- 
olds v. Lawrence, 40 So, 576, 147 Ala. 
216, 119 Am.S.R. 78. 
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sure.?° 


chaser is not a 


[c] Rule applied to leases.—Where 
a vendor’s lien is prior to subsequent 
oil leases, the lessees are properly 
joined as parties defendant in a suit 
to foreclose the vendor’s lien. Reed 
saan (Tex.Civ.App.) 2 S.W.(2d) 

20. J. P. Williams Co. v. American 
if & Timber Co., 76 S.E. 675, 139 Ga. 

21. George Washington Life Ins. 
mae v. Jayne, 108 S.E. 482, 89 W.Va. 


[a] Thus, where the rights of no 
one else will be affected thereby, pur- 
chasers from the owners by written 
contract of the subject matter of a 
suit to enforce a vendor’s lien after 
decree of sale, which the owners re- 
fuse to execute, may intervene by pe- 
tition and be made parties to the suit 
and have decreed to them, as equita- 
ble owners of the property sold, the 
excess of purchase money over the 
price which they had agreed to pay. 
George Washington Life Ins. Co. v. 
Jayne, 108 S.E. 482, 89 W.Va. 29. 


Intervention in equity in general 
see Equity §§ 337-349. 


22. U.S.—Blake v. Foreman Bros. 
Banking Co., 218 F. 264. 


Ark.—Hagkell v. State, 31 Ark. 91. 


Ky.—Miller v. Brown, 262 S.W. 16, 
203 Ky. 241. 


Md.—Magruder v. Peter, 11 Gill & 
pez ludis 


Tenn.—Steele v. Satterfield, 257 S. 
W. 418, 148 Tenn. 649. 


Tex.—Dodson v. Isensee, (Civ.App.) 
273 S.W. 634. 


[a] Tllustrations.—(1) Subsequent 
purchaser of a portion of land convey- 
ed is a necessary party to an action to 
foreclose a lien reserved, where he is 
entitled to have the remaining part of 
the land first subjected to the pur- 
chase-money lien, the property being 
divisible. Miller v. Brown, 262 S.W. 
16, 203 Ky. 241. (2) A transferee 
of a contract for the purchase or prop- 
erty, to secure deferred payments on 
which collateral was deposited with a 
trustee, is an indispensable party to a 
suit to enforce the lien on the securi- 
ty. Blake v. Foreman Bros. Banking 
Co., Zis F. 264. (3) in a transferee’s 
action to foreclose a vendor’s lien 
note, wherein plaintiffs claim priority 
over a second note, a bank holding the 
second noté and claiming title to it 
is a necessary party. Dodson v. Isen- 
see, (Tex.Civ.App.) 273 S.W. 634. (4) 
In an action by an assignee of ven- 
dor’s lien notes to foreciose the lien 
against grantees of portions of the 
land subject to the lien, a third per- 
son who purchased a portion of the 
land last sold after the assignee had 
released his lien thereon is a neces- 
sary party, in view of issue as to 
whether such releaSe was without 
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indebtedness,?* or where one of the objects of the 
suit is to bar his equity of redemption,?* or where 
he has received the legal title in which case he 
must be made.a party in order to affect his rights ;”° 
and, if plaintiff fails to make subsequent purchasers 
of whose claims he has notice, either from their 
possession of the land or the record of the title or 
encumbrance, parties to the suit, their interests will 
not be bound by a judgment or deeree of foreclo- 
But, where there are several such subpur- 
chasers, it is not necessary to join those as to whom 
the original vendor has waived his lien.?* 
absence of such circumstances a subsequent pur- 


In the 


necessary party to the suit,?* as 


where the objeet of the suit is to secure only a de- 


and therefore void. 
(Tex.Civ.App.) 268 


consideration 
Gann v. Phillips, 
S.W. 1060. 


23. J. P. Williams Co. v. American 
a & Timber Co., 76 S.E. 675, 139 Ga. 

de 

24. Driver v. Clarke & Givens, 13 
Ala. 192; Talbot v. Roe, 71 S.W. 682, 
171 Mo. 421; Steele v. Satterfield, 257 — 
S.W. 4138, 148 Tenn. 649; Faubion v. 
Rogers, 1 S.W. 166, 66 Tex. 472; Ufford 
v. Wells, 52 Tex. 612; Garrett y. Park- 
er, (Tex.Civ.App.) 39 S.W. 147; Wilson 
Vp Gtin a (Tex.Civ.App.) 36 S.W. 


25. lLessley v. Pond, 75 So. 298, 199 
Ala. 669; Bogan v. Hamilton, 8 So. 
186, 90 Ala. 454; Foster v. Powers, 
64 Tex. 247; Huyler v. Dahoney, 48 
Tex. 2384; Burks v. Watson, 48 Tex. 
107; Bridges v. Reynolds, 40 Tex. 204; 
rRiggs v. Baleman, (Tex.Commn. App.) 
228 S.W. 179 [rev (Civ.App.) 198 S.W. 
813]; Daniel v. Sayle, (Tex.Civ.App.) 
40 S.W.(2d) 1101. 


[a] In executed sale the purchaser 
takes title which he can convey to a 
third party, subject, however, to the 
vendor’s lien as against such subse- 
quent purchaser with notice; but to 
foreclose the implied vendor’s lien in 
an executed sale so as to affect the 
title of a subsequent purchaser, he 
must be madea party. Foster v. Pow- 
ers, 64 Tex. 247. 


26. Ballard v. Carter, 9 S.W. 92, 
71 Tex. 161; Foster v. Powers, 64 Tex. 
247; Peters v. Clements, 46 Tex. 114; 
Carter v. Attoway, 46 Tex. 108; Bridg- 
es v. Reynolds, 40 Tex. 204; Langdon 
v. McCanless, 2 Tex.Unrep.Cas. 662; 
Ferguson v. McCrary, 50 S.W. 472, 20 
Tex.Civ.App. 529; Watson vy. Cadwal- 
lader, 23 Man. 760. 


aaa McLaurie v. Thomas, 39 Ill. 
28. Ala.—Driver v. Clarke & Giv- 
ens; ald Alawlo2, 


Ga,—J. P. Williams Co. v. American 
fa & Timber Co., 76 S.E. 675, 139 Ga. 


r Ky.—Ripperdon v. Cozine, 8 B.Mon. 
65. 


Mo.—Talbot v. Roe, 71 S.W. 682, 171 
Mo. 421. 

Tenn.—Gaylor v. Miller, 
(2d) 502; Steele v. Satte:ifield, 257 S. 
W. 413, 148 Tenn. 649; Fletcher v. 
Coleman, 2 Head 384. 


Tex.—Robinson v. Black, 56 Tex. 
215; Ufford v. Wells, 52 Tex. 612; 
Wier v. Yates, (Civ-App.) 237 S.W. 
623; Coleman v. Garvin, (Civ.App.) 
L58: Siw. 185; / Guilt; Cy & Sb Ry co: 
v. Blount, (Civ.App.) 136 S.W. 566; 
O’Rourke v. Clopper, 54 S.W. 9380, 22 
Tex.Civ.App. 377; Garrett v. Parker, 
(Civ.App.) 39 S.W. 147; Wilson v. 
Houston, (Civ.App.) 36 S.W. 832. 

W.Va.—Morris’ Adm’r y. Peyton’s 
Adm’r, 10 W.Va. 1. 
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cree against the original purchaser and a sale of such 
title and interest as he may have;?® and defendant 
cannot bring in his own purchaser as a party defend- 
ant over the objection of plaintiff,?® unless he is 
authorized by statute so to do.?1 The distinction 
has been made that, where the vendor or the assignee 
of the legal title sues for a foreclosure of his vendor’s 
lien, it is not necessary to make a subsequent pur- 
chaser a party in order that the purchaser at the 
foreclosure sale may thereafter maintain an action 
to recover the premises from some subsequent pur- 
chaser from the purchaser.*? But, where a mere 
lienholder or mortgagee, having no legal title, sues 
to foreclose, he must make subsequent purchasers 


parties, or their rights are not affected by the judg-. 


ment rendered.®? 


[§ 1237] bb. Pendente Lite. As a general rule, 
a purchaser of lands, pending a bill to enforce a 
vendor’s lien on them, is chargeable with construe- 
tive notice of the proceedings, and it is not neces- 
sary that he should be brought in as a party,?* and 
he is not entitled to be made a party;*° and, under 
a statutory provision that an unrecorded len for 
unpaid purchase money cannot be enforced by the 
vendor after a conveyance by the purchaser, unless 
such conveyance is made after suit brought by. the 
vendor, a purchaser after such suit is not a neces- 
sary party thereto.2® But it has been held that such 
a purchaser may be joined at the election of com- 
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plainant,?? and that he should be allowed. to inter- 
vene for the purpose of discharging the vendor’s 
lien,?® or setting up equities in protection of his 
rights.*9 Where the only specific relief asked by the 
vendor is that his lien be adjudged to have priority 
over other liens, and during the pendency of the 
suit another purchased the land at an execution sale, 
the court should permit a supplemental bill to be 
filed and the purchaser at the execution sale be made 
a party.*° 

[§ 1238] (g) Trustees and Beneficiaries. In a 
suit to enforce a vendor’s lien, a trustee in a deed 
of trust to the property, since he holds the legal 
title,t1 is a proper*? and necessary** party, except 
where the trust has been released pendente lite ;** 
or where the trustee has sold the property, in which 
case he is not a necessary party to a bill against the 
purchaser to whom he has conveyed, filed by the first 
vendor, to subject the land to a lien for an unpaid 
balance of purchase money secured by the deed of 
trust.*® 


Beneficiaries in a deed of trust made subsequent to 
the vendor’s conveyance, who are represented by 
their trustee in the suit to enforce the vendor’s len, 
as a general rule are neither necessary nor proper 
parties thereto;#® but are necessary parties if a 
question arises as to whether the owner or holder of 
the vendor’s lien has waived his lien with respect 
to the debts secured by the trust.*7 But, where 


[a] Yllustrations.—(1) Subpurchas-, Bringing in new parties in equity 38. Bush vy. Williams, 6 Bush 
ers who Dumeise tune with mou ee in general see Equity §§ 335-349. (Ky.) 405. 
of existing vendor’s lien are not nec- ; ‘4 : r 
essary parties in a suiti'to.foreclose| 3). ..See intra this note, Hon tonentoles 6 entero tee 
such lien. Gregory v. Ward, (Civ. _[a] Thus, under a statutory pro-| undivided interest in land, the inter- 
App.) 285 S.W. 935 [mod on other vision that before a case is called for] est of defendants is sold on execution 
grounds 18 S.W.(2d) 1049, 118 Tex.| trial additional parties may be] against them, and bought by the own- 


526]. (2) Where neither the subpur- 
chaser nor the original purchaser has 
more than a mere equity, and the sub- 
purchaser is chargeable with notice 
by the recitals of the deed, under 
which he claims, that the purchase 
money has not been paid by his ven- 
dor, he is not a necessary party. 
Robinson v. Black, 56 Tex. 215. (3) 
A purchaser, who in part payment for 
land gave vendor’s lien notes thereon 
and assumed a prior vendor’s lien, 
was primarily liable for the debt, al- 
though he had subsequently conveyed 
to a grantee who did not assume the 
debt, and the owner of such notes may 
recover a personal judgment against 
him without foreclosing the lien on 
the land, and hence he cannot com- 
plain that the omission of his gran- 
tees of a contingent remainder as 
parties to the foreclosure suit would 
render the land unsaleable and thus 
subject him to personal liability. 
Shannon v. Buttery, (Tex.Civ.App.) 
140 S.W. 858. 


[b] Yo suit to enforce vendor’s 


lien expressly reserved in a deed, sub- 
sequent purchasers are not necessary 
parties. Foster v. Powers, 64 Tex. 
247; Ufford v. Wells, 52 Tex. 612; Ball 
v. Belden, 126 S.W. 20, 59 Tex.Civ.App. 
29; Garrett v. Parker, (Tex.Civ.App.) 
39 S.W. 147. 


[c] Purchaser at tax sale is not 
a necessary party to a suit to enforce 
a prior vendor’s lien. Clark v. Harp- 
ers Ferry ‘Timber Co., 73 S.E. 919, 
70 W.Va. 312. 


29. Steele v. Satterfield, 257 S.W. 
413, 148 Tenn. 649. 


30. Wood v. Loughmiller, 48 Tex. 
2038. 


brought in, but shall not be brought 
in at such time as to cause unréa- 
sonable delay, a defendant surety, 
in an action on a note and to fore- 
close a vendor’s lien, who desires that 
various purchasers be made parties 
defendant, so that the lien can be fore- 
closed so as to prevent redemption by 
such purchasers, should bring in such 
parties before his answer is filed, so 
that he cannot ask therein that the 
purchasers be made defendants. 
Ne Perry, (Tex.Civ.App.) 136 S. 
. 594. 


32. Hatton v. Bodan Lumber Co., 
123 S.W. 1638, 57 Tex.Civ.App. 478. 


[a] Reason for this rule is that 
the purchaser at the sale in the fore- 
closure proceedings acquires all of 
the interest held by the original ven- 
dor, including his superior legal title, 
and is in the same attitude as if he 
had received by assignment from 
such vendor both the debt lien and 
the legal title. Hatton v. Bodan Lum- 
es Co.123 Siw. .163, 50 “Dex.CivcApp. 


33. 
supra, 


34 Smith v. Conner, 65 Ala. 371; 
Kinsey v. Howard, 47 Ala. 236; Kern 
v. Hazlerigg, 11 Ind. 4438, 71 Am.D. 
360; Osborne v. Crump, 57 Miss. 622; 
Elmendorf v. Beirne, 23 S.W. 3815, 4 
Tex.Civ.App. 188. 


35. Child, Pratt & Co. v. Burton, 6 
Bush (Ky.) 617. 


86. Shropshire v. Lyle, 31 F. 694 
[rev on other grounds 13 S.Ct. 201, 
147 U.S. 1338, 37 L.Ed.‘109]. 


87. Kinsey v. Howard, 47 Ala. 236. 


Hatton v. Bodan Lumber Co., 


er of other undivided interests in the 
same land, and in the lien suit the 
decree is executed by the sale of the 
Jand, instead of the undivided interest 
bought from plaintiff, the execution 
purchaser, although a purchaser pen- 
dente lite as to part of his interest, 
should be allowed to intervene to va- 
cate the sale as owner of other inter- 
est not held under defendants in the 
lien suit, and which had been wrong- 
fully sold. Bush v. Williams, 6 Bush 
(Ky.) 405. 


39. Fisher v. Shropshire, 13 S.Ct. 
201, 147 U.S! 1338.37 L.Ed! 109 [rev 
31 F. 694]. 


40. Hunter v. Hunter, 39 S.W.(2d) 
359, 327 Mo. 817. 


41. See Trusts § 272. 


42. Arnold vy. Coburn, 9 
32 W.Va. 272. 


43. Gordon v. Johnson, 57 N.E. 790, 
186 Ill. 18; Gebhart v. Shrader, 83 S. 
HE. 925, 75 W.Va. 159; McClaugherty 
v. Croft, 27 S.B. 246, 43 W.Va. 270; 
Pure v. Skiles, 18 S.E. 561, 38 W.Va. 


44. Claugherty v. Croft, 27 S.E. 


S.E21, 


246, 43 W.Va. 270. 
utes Osborne vy. Crump, 57 Miss. 
46. Pindall v. Trevor & Colgate, 


30 Ark. 249; Garrett v. Parker, (Tex. 
Civ.App.) 39 S.W. 147; Turk v. Skiles, 
18 S.E. 561, 88 W.Va. 404; Arnold v. 
Coburn, 9 S.E. 21, 32 W.Va. 272. 


Beneficiaries as parties to suits in 
equity in general see Hquity § 292. 


47. Turk v. Skiles, 18 S.E. 561, 38 
W.Va. 404. . 


or later cases, developments and changes in the law se¢ Annotations, same title and section number, 


§§ 1238-1240] 


the trust deed existed prior to the vendor’s convey- 
ance and lien, and still exists, beneficiaries there- 
under are necessary parties to such a suit because 
they have equitable interests to be affected by the 
decree,** and it has been held that, in such a ease, 
it is insufficient to make a trustee a party, as rep- 
resenting his beneficiary, where he has neither au- 
thority to collect the debt nor title to the collat- 
eral note.*® 


Joinder.°° Where there is no conflict between 
their interests, the trustee and the beneficiary may 
join as co-complainants in the same suit.°! 


[§ 1239] (h) Vendor after Assignment.®? A ven- 
dor, who has assigned his interest in the purchase 
money, 1S a proper party to a suit by the assignee 
to enforce the vendor’s lien,®? because of his con- 
nection with the subject matter and the priority of 
eontract existing between him and the assignee and 
purchaser;°* and it has been held that he may join 
with the assignee as a party complainant,®® or at 
the election of the latter may be made a party de- 
fendant.°* But in such a ease the vendor is not 
a necessary party;°* except that he is a necessary 
warty, in order that he may be bound by the de- 
eree, and further litigation prevented,®® where the 


48. Gordon v. Johnson, 57 N.E. 790,{ Miss. 676. 


186 Ill. 18; McClaugherty v. Croft, 27 
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legal title still remains in him,*® or the assignment 
is not absolute and unconditional,®® or its extent or 
yalidity is disputed.®? 

[§ 1240] (i) Wife or Widow. A vendor’s wife®? 
or widow’? who has no interest in the controversy, 
is neither a necessary nor a proper party to a suit 
to enforce a vendor’s lien; but, if the widow holds’ 
the legal titie, and has a substantial interest in the 
subject of the suit, she is a necessary party.°+ 


Of purchaser. The wife of the purchaser is nei- 
ther a.necessary®® nor a proper®® party to’a suit 
to foreclose a purchase-money lien on land pur- 
chased by her husband unless the title to the land 
is in her,®? sinee she can have no dower®® or home- 
stead right therein as against the hen for the pur- 
chase money,®® and therefore she cannot intervene 
in such suit and redeem the property from the sale." 
But a decree against the husband in a suit to which 
the wife is not a party would be void in so far as it 
affects their homestead not. covered by the lien.*! 
Where a husband conveys community property to 
his wife, expressly reserving the vendor’s lien of 
his vendor, the wife is not estopped from tendering 
the purchase money or from filing a bill to redeem 


E. 154, 160 Ind. 63; Sarver v. Clark- 
son, 59 N-E. 933, 156 Ind. 316: 


S.E. 246, 43 W.Va. 270. 


49. Wlikins Nat. Bank v.' Reger, 73 
S.E. 244, 70 W.Va. 113. 


50. Joinder of plaintiffs in equity 
im general see Equity §§ 305-307. 
"51. Owen v. Bankhead, 76 Ala. 143. 


52. Assiguor as party to suit in 
equity in general see Equity §§ 214- 
216. 


Persons entitled to sue see supra §§ 
1219; °1220. 

53. Broughton v. Mitchell, 64 Ala. 
210; Latham v. Staples, 46 Ala. 462; 
Betton v. Williams, 4 Fla. 11; Shelton 
v. Jones, 30 P. 1061, 4 Wash. 692. 


fa] Rule applied as to agent’s 
commissions.—In a suit to enforce 
a vendor’s lien by an agent, who was 
to receive his commissions direct from 
the vendee, and to be deducted from 
the purchase price, the vendor was a 
proper party. . Zirkle v. Hendon, 60 So. 
834, 180 Ala. 209. 


54. Broughton v. Mitchell, 64 Ala. 
210. 

55. Broughton y. Mitchell, supra; 
Reynolds v. West, 32 Ark. 244. But 
see Adams v. Brown, 4 Baxt. (Tenn.) 
124 (holding that a vendor, who has 
assigned to a third person a note for 
unpaid purchase money, cannot join 
with the assignee in a bill in equity 
to enforce the vendor’s lien; his in- 
dividual liability on the indorsement 
must first be ascertained). 


[a] Rule applied to representa- 
tives.—In a suit to enforce a vendor’s 
lien, reserved by a vendor, since de- 
ceased, who assigned a_purchase- 
money note to a partnership as col- 
lateral security for a smaller claim, 
the vendor’s administrator and the 
surviving partner of such firm may 
properly join as plaintiffs. Reynolds 
v. West, 32 Ark. 244. 


56. Broughton v. Mitchell, 64 Ala. 
210. 

57. Ala.—Kirk v. Sheets, 7 So. 736, 
90 Ala. 504; Owen v. Moore & Dob- 


bins, 14 Ala. 640. 


Ky.—Leacock v. 
210. 


Miss.—Day v. Gibbs, 78 So. 609, 117 


Hall, 13 B.Mon. 


Tex.—Douglass v. Blount, 55 S.W. 
526, 22 Tex.Civ.App. 493. 

Wash.—Shelton v. Jones, 30 P. 1061, 
4 Wash. 692. 

W.Va.—James v. Burbridge, 10 S.E. 
396, 33 W.Va. 272. 

[a] Where one of two vendors of 
land assigus his interest in the pur- 
chase-money notes to the other, the 
assignor and his wife are not necessa- 
ry parties. Shelton v. Jones, 30 P. 
1061, 4 Wash. 692. 


58. Broughton v. Mitchell, 64 Ala. 
210. 

59. . Davis: v., Smith, 7 ;So:.159, 88 
Ala. 596; Broughton v. Mitchell, 64 
Ala. 210; Aikin v. Gill, 23 Ark. 477; 
Betton v. Williams, 4 Fla. 11; Thomp- 
son v. Williams, 18 Miss. 173. See 


Shelton v. Jones, 30 P. 1061, 4 Wash. 
692 (holding that, although a vendor, 
who retains the legal title, is not a 
necessary party to a suit by his as- 
signee, he is a proper party thereto, 
because of his interest in the surplus, 
and that, without his being made a 
party, it is error to render a decree 
against him in favor of the assignee). 


60. Broughton v. Mitchell, 64 Ala. 
210; Betton v. Williams, 4 Fla. 11. 


61. Broughton v. Mitchell, 64 Ala. 
210; Betton v. Williams, 4 Fla. 11. 


62. Sims v. National Commercial 
Bank, 73 Ala. 248; Collett v. Houston 
Sut wOe Re COs tC hex: Civ cADDs) Lo On ss 
W.-232. 

[a] Thus a grantor’s wife, who 
did not sign the deed, is not a proper 
party defendant to an action to en- 
force a vendor’s lien on the land, 
brought by a transferee of the note 
given for the purchase price. Sims 
ye eons Commercial Bank, 73 Ala. 


63. Farmers’ Bank & Bank of Ken- 
tucky v. Younger & Mitchell, 1 Ky. 
Op. 470; Wubbard’s Adm’r vy. Clark, 
GNEU=Ch..)i 7A. 26. 

64 Callaghan’s Adm’r vy. Circle, 12 
W.Va. 562. 

65. Ark.—Bothe v. Gleason, 190 S. 
W. 562, 126 Ark. 313. 

Fla.—Porter v. Teate, 17 Fla. 813. 

Ind.—Schaefer v. Purviance, 66 N. 


Ky.—Ochs v. Kramer, 107 S.W. 260, 
32 Ky.L. 762 [reh den 108 S.W. 235, 
32 Ky.L. 1205]. ¢ 

Mich.—Fowler v. Bracy, 82 N.W. 
892, 83 N.W. 374, 124 Mich. 250. 

S.D.—Hickman v. Long, 150 N.W. 
298, 34 S.D. 639. 


Tex.—Waldon v. Davis, (Civ.App.) 
185 S.W. 1000; Jackson v. Bradshaw, 
67 S.W. 438, 28 Tex.Ciy.App. 394; 
Brightman v. Fry, 43 S.W. 60, 17 Tex. 
Civ.App. 531. 

W.Va.—Holden v. Boggess, 20 W. 

Va. 62. 
_ [a] (Wife has no interest or estate 
in land as against holder of lien, or 
the holder of the right to proceed 
against the land. Sarver v. Clarkson, 
59 N.E. 938, 156 Ind. 316, 


[b] Where husband conveys com- 
munity property to his wife, express- 
ly reserving a vendor’s lien in the sell- 
er, it is unnecessary to make the wife 
a party to proceedings to foreclose 
the lien. Collett v. Houston & T. C. R. 
Co., (Tex.Civ.App.) 186 S.W. 232. 


66. Mutual Bldg., etc., Assoc. vy. 
Wyeth, 17 So. 45, 105 Ala. 639. 

67. Williamson vy. Conner, 50 S.W. 
697; 92 Tex. 581. 

68. See Dower § 82. 


69. Bothe vy. Gleason, 190 S.W. 562, 
126 Ark. 313; Fowler v. Bracy, 82 N. 


W. 892, 83 N.W. 374, 124 Mich. 250; 
Waldon v. Davis, (Tex.Civ.App.) 185 
S.W. 1000; Jackson v. Bradshaw, 67 


S.W. 438, 28 Tex.Civ.App. 394; Bright- 
man v. Fry, 43 S.W. 60, 17 Tex.Civ. 
App. 531. But see Sutton v. Kauts- 
man, 6 Ohio Dec. (Reprint) 910, 8 Am. 
L.Rec. 657 (holding that as against a 
vendor’s lien there can be no claim 
for a homestead, either by the debtor 
or his wife, but that she is a neces- 
sary party before the court can ad- 
judge her barre@). 


Vendor’s lien as superior to home. 
stead claim in general see Honie- 
steads § 212. 


70. Bothe v. Gleason, 190 S.W. 562, 
126 Ark. 313. 


71. Keller v. Lindow, 


Tex.Civ. 
App.) 133 S.W. 304. c 
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where she is not made a party to foreclosure.”? 


Widow of a purchaser, as having a contingent in- 
terest in surplus for dower, is a proper party to a 
vendor’s bill to enforce his lien,’* and it has been 
held that, where pending the suit to enforce the hen 
defendant dies, his widow becomes a necessary party, 
and must be joined by amendment.7* 


[§ 1241] (3) Defects and Objections. In accord- 
ance with the rules relative to raising, waiving, and 
curing defects and objections to parties in suits in 
equity in general,’® want of necessary parties in a 
suit to enforce a vendor’s lien may be taken advan- 
tage af by demurrer;*® or the defect may be taken 
advantage of on appeal, even though it has not been 
pleaded or raised in the court below,‘* except where 
ihe defect is a mere irregularity.7* The nonjoinder 
of an assignee in bankruptcy, or other party shown 
by the bill to be necessary, may be cured by an 
amendment. of the bill;*® but it cannot be cured by 
a subsequent suggestion of the bankruptey, with 
leave to revive against the assignee, although that 
would be the proper practice, if the bankruptcy had 
occurred after the filmg of the bill.5° 


72. Collett v. Houston & T. C. R. 
Co.. (Tex.Civ.App.) 186 S.W. 232. 
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(Ind.) 301 (on infant). 
Process in equity in general see 


[§§ 1240-1243 


[§ 1242] p. Process and Appearance. The rules 
which govern in suits in equity in general,*! partic- 
ularly in proceedings to foreclose mortgages,*? ap- 
ply in a suit to enforce or foreclose a vendor’s hen 
in regard to process**® or appearance.**+ Since such 
a suit is generally considered a proceeding in rem,*° 
personal service on absent parties is not essential,®® 
as jurisdiction may be acquired by publication.*? 
If, in such suit, defendant asks that persons claiming 
an interest in the land may be made defendants, and 
citation is issued as to them, but not served, and, 
by agreement of parties, Judgment is entered for 
plaintiff, it is a withdrawal of the application to 
have the parties not cited brought into court.*§ 


[§ 1243] gq. Pleading*°—(1) Bill, Petition, or 
Complaint—(a) In General. <A bill, petition, or 
complaint to enforce a vendor’s lien must allege with 
definiteness and certainty®® all the facts relating to 
the creation and existence of the lien®! and plain- 
tiff’s right to enforce the same,°? which he relies on 
as constituting a cause of action enforceable in 
equity, for enforcement or foreclosure of the lien.°* 
It must allege, for example, facts showing complain- 


637; Post v. New Boston Nat. Bank, 
(Tex.Civ.App.) 9 S.W.(2d) 275; Davis 
v... Henderson, 127. Wis: £05. (2) 


Right of subpurchaser to redeem 
see infra § 1309. 

73. Conley v. Archillion, 225 S.W. 
5, 146 Ark. 64; Edwards v. Edwards, 
5 Heisk. (Tenn.) 123; Morris’ Adm’r 
v. Peyton’s Adm’r, 10 W.Va. 1; Paine 
v. Chapman, 7 Grant Ch. (Ont.) 179. 

[a]. Thus the widow of a purchas- 
er, who assumes payment of notes 
secured by a vendor’s lien on the land, 
is a proper party in a proceeding to 
subject the land to the payment of 
the notes, and is bound by a decree, 
in so far as it directs a sale of his 
interest in the land for that purpose. 
Conley v. Archillion, 225 S.W. 5, 146 
Ark. 64. 


74. Hayhurst v. Hayhurst, 77 S.E. 
361, 71 W.Va. 735. 

75. See Equity §§ 311-334. 

76. Champlin v. McLeod, 53 Miss. 
484, 
fa] Thus, where the bill shows 
that the legal title to an undivided 
nalf interest in the land is outstand- 
ing in persons not made parties to 
the suit, the court should sustain a 
demurrer to the bill for want of 
proper parties. Champlin v. McLeod, 
53 Miss. 484. 


77. McDonald v. McMahon's Adm’r, 
66 Ala. 115; Hanner v. Summerhill, 26 
S.W. 906, 6 Tex.Civ.App. 764, 7 Tex. 
Civ. App. 235. 


78. Green vy. Jarvis, 
42 S.W. 165. 


{a] Thus, in a suit to foreclose 
by a vendor who still holds one of 
several notes given for the price, all 
of which are due, and are, by express 
terms, liens on the land sold, the fail- 
ure to make the holders of the other 
outstanding notes parties to the suit 
is a mere irregularity which cannot 
be first objected to on appeal. Green 
v. Jarvis, (Tenn.Ch.A.) 42 S.W. 165. 


79. McDonald v. McMahon's Adm’r, 
66 Ala. 115.: 


80. McDonald v. McMahon’s Adm’r, 
supra. 


81. See Equity §§ 357-378. 
82. See Mortgages §§ 1595-1608. 
88. Hough v. Canby, 8 Blackf. 


(Tenn.Ch.A.) 


Equity §§ 357-372. 
84. Meroux v. Weber, 53 Cal. 129. 


[a] In action against widow and 
children (1) of the purchaser, appear- 
ance by a guardian ad litem is suffi- 
cient. Meroux v. Weber, 53 Cal. 129. 
(2) Appearance by guardian ad litem 
in general see Infants § 301. 


Appearance in equity in general see 
Equity § 373. 
85. See supra § 1206. 


86. Roller v. Holly, 20 S.Ct. 410, 
176 U.S. 398, 44 L.Ed. 520 [rev 35 S. 
W. 1074, 13 Tex.Civ.App. 636]; Oswald 
v. ‘Kampmann, 28 FE.) 36; Kerril v. 
Combs, 7 J.J.Marsh. (Ky.) 246. 

87. Roller v. Holly, 20 S.Ct. 410, 
176 U.S. 398, 44 L.Ed. 520 [rev 3» S.W. 
1074, 13 Tex.Civ.App. 636]; Kyle v. 
Philips, 6 Baxt. (Tenn.) 43; Akin v. 
Watson, (Tenn.Ch.A.) 52 S.W. 905; 
Fayette Land Co. v. Louisville ete., R. 
Cos 245 SEEN 016,938 Way aaa: 


Substituted, constructive, and ex- 
traterritorial service in equity in gen- 
eral see Equity § 367. 

88. Gray v. Wickes, (Tex.Civ.App.) 
39 S.W. 318. 


89. Pleading’ generally see Plead- 
ing. §§ 132-196; Equity §§ 389-452. 


90. Balian v. Wekiwa Ranch, 122 
So. 559, 97 Fla. 180. And see cases in- 
fra note 93. 


Certainty of averment in bills in 
sale generally see Equity §§ 405— 


91. See supra §§ 1081-1097. 
92. See supra §§ 1213, 1214. 
93. See cases infra this note. 


[a] Allegations held sufficient. to 
constitute cause of action: (1) In 
general. May v. Lewis, 22 Ala. 646; 
Brann ov.) Sahn, 167 Perseor el (6) Cals 
159; Rogers, v. Crockett, 238 P. 894, 
41 Idaho 336; Mackey v. Craig, 43 N. 
E. 6, 144 Ind. 203; Whetstone v. Bak- 
er, 39 N.H. 868, 140 Ind. 213; Ward v. 
Coffey, 12  S.W. 145, 11, Ky. 339; 
Proctor v. Plumer, 70 N.W. 1028, 112 
Mich. 393; Miles v. Miles, 30 So. 2, 
78 Miss. 904; Garrett v. Interstate 
Bank, 15 S.W. 224, 79 Tex. 133; Fon- 
taine v. Bohn, (Tex.Civ.App.) 40 S.W. 


Against heirs and representatives of 
purchaser. Lord v. Wilcox, 99 Ind. 
491. (3) Against third person to 
whom conveyance was made, at the 
purchaser’s request. Burgess v. Fair- 
banks, 23. P: 292, 83 Cale 215, 27 Am: 
S.R. 230. (4) Although it shows that 
complainant’s grantee had transferred 
the land to another where it does not 
show that the last grantee was a bona 
fide purchaser, or that he had paid 
any of the consideration, or had as: 
sumed an irrevocable obligation. 
House v. Davis, 71 So. 685, 196 Ala. 
153. (5) In action by the indorsee 
of a note given for the purchase 
money of land of which the vendor 
kept possession, to subject the land to 
the debt. Field v. C. L. Hardwick & 
Co:,, 83 S.E.. 93, 142 (Ga. 424. (6), ~in 
favor of assignee of purchase-money 
notes. Boling v. Howell, 93 Ind. 329; 
Etiee v. Smith, 9 S.W.. 716, 10 Ky. L. 
[b] Allegations held insufficient to 
constitute cause of action.—Glover v. 
Walker, 18. So. 251, L07. “Alasy 5402 
Balian v. Wekiwa Ranch, 122 So. 559, 
NT Mas aso: 


[c] As against objection of limi- 
tation.— Where plaintiff does not seek 
to foreclose the original vendor’s lien 
to which he alleges he was subrogated 
by payment of the purchase money, 
but declares on the purchaser’s note 
to secure repayment and seeks to en- 
force the express lien given by the 
note which is not barred by limita- 
tion, the petition is sufficient as 
against a special exception that it 
shows on its face that plaintiff’s lien 
is barred. Munroe v. Munroe, 116 S. 
W. 878, 54 Tex.Civ.App. 320. 


{d] Bill showing eviction of pur- 
chaser.—A bill which shows on its 
face that the purchaser has been 
evicted by one holding a paramount 
title is entirely devoid of equity. 
Kingsbury v. Milner, 69 Ala. 502. 


[e] Petition to foreclose. lien on 
two separate tracts under distinct 
contracts with J and A and A, respec- 
tively, is insufficient to sustain jude- 
ment foreclosing on both tracts, if it 
does not show how payments made on 
the original indebtedness were ap- 


lor later cases, developments and changes in the law see Annotatious, same title and section number, 


. 


&§ 1243-1944] 


ant’s ownership of the claim for the purchase mon- 
ey,°* title to, and description of, the land,®® the ex- 
istence and terms of the contract of sale,®® perform- 
ance or willingness to perform on the part of plain- 
tiff,°7 and facts showing the existence of a vendor’s 
lien in favor of complainant,°®* and that the purchase 


money, or other amounts sued for, 


paid,®® including an allegation of the amount which 
remains due and unpaid at the date of commencing 
the action, and a description of the hen notes, where 
the action is based thereon;? and, 
give plaintiff the right to accelerate payment on all 
the notes, on default as to one of them, he must 
allege his intention to mature all of the notes.® 
the bill or complaint alleges facts sufficient to state 
a cause of action for the foreclosure of the vendor’s 
lien, it is sufficient, although it is by mistake for 


another form of remedy.* 
Fraud.°® 


plied, or that the sum claimed was to 
be a lien on both tracts. Dishman v. 
Frost, (Tex.Civ.App.) 140 S.W. 358. 

{f] Offer to do equity.—In a suit 
by a vendor against an assignee of a 
purchaser to recover the land or to 
enforce a vendor’s lien, where the rec- 
ord did not show payment of purchase 
money, taxes, or that improvements 
were made by the purchaser or his 
assignee, an offer by the vendor to re- 
fund money so paid was not neces- 
sary. Good v. Stansberry, (Tex.Civ. 
App.) 240 S.W. 958. 


94. See infra § 1246. 
95. See infra §§ 1247, 1249. 


96. See infra § 1248. 
_ 97. See infra §§ 1250, 1251. 
98. Ala.—McCrory v. Guyton, 45 


So. 658, 154 Ala. 355; Mutual Bldg., 
ete., Assoc. v. Wyeth, 17 So. 45, 105 
Ala. 639. 

Ga.—Sullivan v. Rich, 89 S.H. 429, 
18 Ga.App. 301. 

Ind.—Beard v. Payne, 115 N.E. 782, 
64 Ind.App. 324. . 


Ky.—Kentucky Electric Institute v. 
Gaines, 11 Ky.Op. 831, 4 Ky.L. 396. 


Ohio.—Edwards v. Edwards, 
Ohio St. 402. 

Man.—Robinson v. Starr, 23 Man. 
848. : 

[a] Allegation held sufficient.—A 
complaint, alleging that the note sued 
on was given for the purchase of cer- 
tain real estate, and that it was ex- 
pressly declared to be a lien on the 
real estate in the deed executed there- 
for, is sufficient to show the existence 
of a vendor’s lien. Beard v. Payne, 
115 N.E. 782, 64.Ind.App. 324. 


24 


[b] Specific averment of the 
existence of the lien is not necessary, 
if all the facts essential to the 


existence of the lien are alleged. Ed- 
wards v. Edwards, 24 Ohio St. 402. 


[ec] Statement of claim in an ac- 
tion by a vendor for a sale of the 
land on default in payment should, 
in strictness, set up that plaintiff is 
entitled to a vendor’s lien for the un- 
paid purchase money and ask for a 
declaration by the court that he is 
so entitled; but, where facts are al- 
leged from which, as a matter of law, 
the existence of such lien was to be in- 
ferred, and there is a distinct prayer 
for the sale of the land, it will be 
proper, on motion for judgment in an 
undefended case, to order a _ sale. 
Robinson v. Starr, 23 Man. 848. 


Facts giving rise to lien in general 
see supra §§ 1081-1087. 


A bill to enforce an equitable lien for 
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leged fraudulent 


are due and un- 
to state a cause 


where the notes 


If 


accordingly may 


Foreclosure of contract. 
land contract for matured and unpaid installments, 
is required to plead only what the law requires,’ 
and a complaint which is sufficient under the statute 
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the purchase money of land, and alleging fraud, need 
only set forth the substance and result of the al- 


transaction.® 
A vendor, foreclosing a 


of action is, of course, not demur- 


rable,* and the complaint may be sufficient, although 
it does not use the word “foreclose. 


[§ 1244] (b) Multifariousness. The rules relat- 
ing to multifariousness and misjoinder of causes in 
suits in equity generally?® apply in a proceeding to 
enforce a vendor’s lien.*? 
plaintiff may plead and pray for other equitable 
relief growing out of the same transaction,'? and 


999 


Subject to these rules 


plead and pray in the alternative 


for a rescission of the contract and return of the 


99. Ala.—Kitchens v. Grice, 103 So. 
880, 212 Ala. 674; McKenzie v. Bald- 
ridge, 49 Ala. 564; May v. Lewis, 22 
Ala. 646. 

Cal.—Braun y. Kahn, 167 P. 869, 176 
Cal. 159. 


I1].—Cronan v. Frizell, 42 Ill. 319. 


Ind.—Nutter v. Fouch, 86 Ind. 451; 
Hough v. Canby, 8 Blackf. 301. 


Ky.—Kentucky Electric Inst. 
Gaines, 1 S.Ws 444, 8 Ky.L. 257. 


N.Y.—Benedict v. Benedict, 85 N.Y. 
625 mem, 12 N.Y.Wkly.Dig. 249 [aff 
9 N.Y.Wkly.Dig. 123]. 


Tex.—Beck v. Nelson, (Civ.App.) 17 
S.W.(2d) 144. 


[a] Petition not alleging defend- 
ant’s failure to pay the amount of the 
note or interest and taxes sued for is 
insufficient as against a general de- 
murrer. Beck v. Nelson, (Tex.Civ. 
App.) 17 S.W.(2d) 144. 


[b] Bill to cancel a deed because 
the grantee had failed to pay a cer- 
tain mortgage, if regarded as a bill 
to enforce the vendor’s lien, is defec- 
tive if it does not aver that the debt 
had matured, or that payment was not 
made within an agreed time. Hunter 
v. Watters, (Ala.) 145 So. 472. 


{c] Taxes and interest. — Where 
plaintiff, in addition to the amount of 
the purchase price due and unpaid, 
also seeks to recover for taxes and 
interest paid by him to protect the 
property, he must allege that he was 
forced to make such payments and 


Vv. 


that the amounts had not been paid 
by defendant. Beck v. Wilson, (Tex. 
Civ.App.) 17 S.W.(2d) 144. 


1. Tozer v. George, 56 P. 465, 123 
Cal. 650; Calvin v. Duncan, 12 Bush 
(Ky.) 101. 

2. Strictland Vv. Higginbotham 
Bros. & Co., (Tex.Civ.App.) 220 S.W. 
433. 

[a]. Description held sufficient.— 


The petition on which a judgment was 
based which described the vendor's 
lien notes sued on as the last four of 
the series of six notes giving the 
amount and due date of each suffi- 
ciently described the notes to sustain 
the judgment against a petition to 


vacate. Strictland v. Higginbotham 
Bros. & Co., (Tex.Civ.App.) 220 S.W. 
433. 


3. Miller v. Davis, (Tex.Civ.App.) 
180 S.W. 1140; Derrick v. Smith, 


(Tex.Civ.App.) 148 S.W. 1173. 
Cross references: 


land or for a foreclosure of the lien,+* or for judg- . 


Acceleration of maturity of note in 
general see Bills and Notes §§ 240, 
610, 611. 

Acceleration of payment on default 
in payment of installment of note 
eT taal ta see Bills and Notes § 


Allegation of acceleration of payment 
of note in general see Bills and 
Notes § 1154. ‘ 


4 Taylor v. Interstate Inv. Co., 135 
P. 240, 75 Wash. 490. 

[a] Bill to quiet title, alleging 
plaintiff's bond for a deed with im- 
mediate possession to the purchaser, 
not providing for forfeiture of money 
paid as liquidated damages, although 
asking for relief not obtainable in 
that action, may state facts requisite 
in an action to foreclose the vendor’s 
equitable lien, so that it might be 
treated as a bill for that purpose. 
Taylor v. Interstate Inv. Co., 135 P. 
240, 75 Wash. 490. « 

5. Pleading fraud in equity gen- 
erally see Equity § 412. 

6 Merrill y. Allen, 38 Mich. 487. 


7. Dimon y. Wright, 214 N.W. 673, 
206 Lowa 673. 


8. Pfister v. Sime, 
46 S.D. 82. 

[a] Complaint held sufficient.—- 
A complaint which states a cause 
of action under Rev. Code (1919) §§ 
2914, 2915, is not in effect one for 
specific performance, and is not de- 
murrable for failure to allege plain- 
tiff’'s performance of all conditions 
precedent in the contract, in view of 
§ 2915. Pfister v. Sime, 190 N.W. 885, 
46 S.D. 82. 


9. State v. Darling, 165 N.W. 536, 
39 S.D. 558; State v. Eckhart, 165 N. 
Wiz 538, 39 (S.D:. bon 


10. See Equity §§ 427-439. 


11. Kinsey v. Howard, 47 Ala. 236. 
And see cases infra notes 12-20. 


[a] Thus a bill is multifarious 
which seeks to enforce a vendor’s lien 
for the unpaid purchase money 
against the personal representative of 
the purchaser and a subpurchaser in 
possession, and also to establish a 
devastavit against the personal repre- 
sentative for misrepresenting com- 
plainant’s claim on the land. Kinsey 
v. Howard, 47 Ala. 236. 


190 N.W. 885, 


12. Good v. Stansberry, (Tex.Civ. 
App.) 240 S.W. 958. 
13. Good v. Stansberry, supra; 


Garvin v. Garvin, (Tex.Civ.App.) 188 
S.W. 37; Moon vy. Sherwood, (Tex.Civ. 
App.) 180 S.W. 296. 
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ment on the hen note, and, on nonpayment thereof, 
for a lien on the land,'* or for an accounting and for 
a foreclosure of the len,t® or he may join a cause 
of action for foreclosure, with causes of action on 
the notes, and damages for a wrongful release of 
the lien;!® and the fact of such joinder does not 
relieve him of the necessity of alleging all the facts 
essential to the cause of action for the wrongful 
release, if he relies on that ground of relief.1* Al- 
though a bill or complaint fails to show a cause of 
action for enforcement of a vendor’s lien, yet, where 
it shows that plaintiff was entitled to some relief in 
equity, a general demurrer will not lie,** as where 
it is sufficient to entitle him to a money judgment ;*° 
and, where the petition also prays for cancellation 
of a lease, it may be good as showing a right to fore- 
close the lien, although it does not state a cause of 
action to cancel the lease.?° 


[§ 1245] (c) Particular Allegations—aa. Inade- 
quacy of Remedy at Law. In jurisdictions in which 
a vendor’s lien can be enforced only where there is 
no adequate remedy at law,?! the bill must allege 
that there is no complete and adequate remedy at law 
or that such remedy has been exhausted.?? But, 


14. Sullivan v. Rich, 89 S.E. 429, 
18 Ga.App. 301; Wood v. Key, (Tex. 
Giv.App:)* 256' SswW.-314; Uecke- v: 


Held, 129 N.W. 599, 144-Wis. 416. had 


court 


[a] Prayer for establishment of 
special lien against the land for the 18. 
amount alleged to be due may prop- 19. 
erly be inciuded in the petition in| 437 [nq 330 
an action on a promissory note given ‘ ? 
for the purchase money of land for 20. Reed v. Tom, 
which defendant holds plaintiff’s bond | 909. 
for title. Sullivan v. Rich, 89 S.E. 21. See supra § 1211. 
429, 18 Ga.App. 301. 22. Ford v. Smith, 


[b] Suit on note and not on con- 


tract.—In an action to recover prin-| 711; 
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plaintiff had sustained loss, and, by 
failing to allege the amount of the 
loss, failed to show that the district 
jurisdiction. 
Broun, (Tex.Civ.App.) 152 S.W. 683. 


Troast v. Anjou, 172 N.Y.S. 383. 
Coleman y. Floyd, 31 N.B. 75, 


Eyler v. Crabbs, 2 Md. 137, 56 Am.D. 
Richardson y. Stillinger, 12 Gill 


[§§ 1244-1247 


where a court of equity has jurisdiction of such a 
bill regardless of the existence of a remedy at law,** 
such an allegation is not necessary;** and the want 
of it affects only the form of the judgment.?° 


[§ 1246] bb. Ownership of Claim for Purchase 
Money. The bill must show that the complainant 
is the owner of the claim for the purchase money 
and as such entitled to maintain the suit.?2® To this 
end any special facts which would authorize com- 
plainant, other than the vendor, to sue must be 
averred;”* as where the bill is filed by an assignee 
of the debt, it should allege a transfer of the notes 
to him,?® although it need not allege when the as- 
signment was made.?9 


[§ 1247] cc. Title to, or Ownership of, Land.*° 
The averments of a bill to declare and enforce a 
vendor’s lien should clearly show in whom the legal 
and equitable title to the lands is vested.*! If plain- 
tiff has conveyed the land, that fact should be stat- 
ed;*” and, if he has not already conveyed, except 
where he has given a bond for title,?? the bill or 
complaint should state the character of the owner- 
ship or title to be conveyed,?4 and that plaintiff is 


ownership.—A bill to enforce a ven- 
dor’s lien alleging that the purchase- 
money notes were made payable to 
complainant need not allege that they 
still belong to her, this being pre- 
sumed. Paige v. Broadfoot, 13 So. 
426, 100 Ala. 610. © 


Persons entitled to sue generally 
see supra §§ 1219, 1220. 

Right to enforce lien generally see 
supra §§ 1213, 1214. 

27. Young v. Hawkins, 74 Ala. 370; 
Fant v. Wickes, 10 Tex.Civ.App. 394. * 

[a] Distributees of estate of de- 
ceased vendor may maintain a bill 


Busch ~v. 


(Tex.Civ.App.) 


SM DsCs 759122 


cipal, interest, and attorneys’ fees on 
two promissory notes executed by two 
of eight defendants in payment of 
land, and to foreclose a vendor’s lien, 
an allegation that defendants agreed 
between themselves to buy plaintiffs’ 
land and to take title in the name of 
the two signing the notes is in aid 
of plaintiffs’ assertion of liability of 
all defendants on the notes, and that 
plaintiffs were not suing on the orig- 
inal contract. Wood v. Key, (Tex. 
Civ.App.) 256 S.W. 314. 

Pleading in action for purchase 
"~oney in general see infra §§ 1460— 
1486. 


15. Clarksdon v. Minke, 26 W.Va. 
729. 
16. Busch v. Broun, (Tex.Civ.App.) 


152 S.W. 683. 

17. Busch v. Broun, supra. 

[a] Petition held insufficient.—A 
petition for a foreclosure of a ven- 
dor’s lien by an assignee whose as- 
signment was not recorded, which al- 
leges that a number of defendants ac- 
quired their liens and purchases in re- 
liance on a release of the lien execut- 
ed by an assignor thereof, that, if it 
should appear on the trial that they 
had acquired rights superior to plain- 
tiff's rights, then he averred that he 
had been damaged for the full value 
of the land or the full amount of the 
depreciated value of the lien by such 
release, and demanded judgment 
against the assignor for all such 
damages as might be shown by the 
evidence, is insufficient to warrant a 
judgment against the assignor, since 
it fails to allege a cause of action 
by failing to allege affirmatively that 


& J. (Md.) 477. 
23. See supra § 1211. 


24. Mayes v. Hendry, 33 Ark. 240. 
And see cases infra this note. 


[a] In Indiana, in such a suit, the 
complaint is sufficient without any 
averment of the purchaser’s insolv- 
ency, or that the purchaser has no 
other property, subject to execution, 
whereof any part of the debt can be 
made. Stevens v. Flannagan, 30 N.E. 
898, 181 Ind. 122; Lord v. Wilcox, 99 
Ind. 491; Citizens’ State Bank v. 
Adams, 91. Ind. 280; ‘Huffman .v. 
Cauble, 86 Ind. 591; Hvans v. Feeny, 
81 Ind. 532; Chandler v. Chandler, 78 
Ind. 417; Bowen vy. Fisher, 14 Ind. 
104; Scott v. Crawford, 12 Ind. 410. 
Contra Bottorf v. Conner, 1 Blackf. 
(Ind.) 287 (under the early practice). 


25. Huffman v. Cauble, 86 Ind. 591; 
Stevens v. Hurt, 17 Ind. 141; Bowen 
v. Fisher, 14 Ind. 104; Scott v. Craw- 
ford, 12 Ind. 410. 


[a] Only effect of omitting that 
averment is that plaintiff will not be 
entitled to a decree for a sale of the 
land in the first instance, to satisfy 
his debt, but only to a decree that, 
if no other property of defendant can 
be found subject to sale on execution, 
the land shall be sold to satisfy his 
debt. ,Dord Vv. Wilcox, 99) Ind, 491: 
Citizens’ State Bank v. Adams, 91 Ind. 
280; Nutter v. Fouch, 86 Ind. 451; 
Chandler v. Chandler, 78 Ind. 417; 
McCauley v. Holtz, 62 Ind. 205. 


26. Knight v. Knight, 21 So. 407, 
113 Ala. 597; Sharman v. Staten, 
(Miss.) 8 So. 851. 


[a] Presumption of continuance of 


in equity to enforce the lien for un- 
paid purchase money, without ad- 
ministration of his estate, on aver- 
ment and proof that he died intestate, 
leaving no outstanding debts, that the 
note is their property and in their 
possession, and that there is no neces- 
sity for administration on his estate; 
but complainants must show that 
they are the persons, and the only 
persons, deriving title to the note by 
succession. Hopkins vy. Miller, 8 So. 
750, 92 Ala. 513. 

[b] Holder of notes.—A petition, 
to enforce vendor’s lien notes, brought * 
by the widow of a deceased vendor to 
whom the notes were executed, which 
alleges that complainant is the owner 
and holder of the notes as the ven- 


dor’s surviving wife is. sufficient 
against a general demurrer. Fant y. 
Wickes, 10 Tex.Civ.App. 394. 

28. Sharman v. Staten, (Miss.) 8 
So. 851. 

29. Kirk v. Sheets, 7 So. 736, 90 
Ala. 504. 

30. Estate and title of vendor in 


general see supra §§ 515-575. 


31. Clements v. Motley, 24 So. 947, 
120 Ala. 575. 


[a] Bill held subject to demurrer 
on ground of showing that complain- 
ant, a devisee, had nothing to convey. 
Kershaw v. Hicks, 108 So. 518, 214 
Ala. 605. 

32. Bullock v. Graham, 7 S.W. 889, 
87 Ky. 120. 9 Ky.L. 1004; Turner v. 
Gerald, 16 Ky.L. 30. 

33. Chapman vy. Chunn, 5 Ala. 397. 


34. McKenzie v. Baldridge, 49 Ala. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1247-1249] 


able and willing to convey such title as ealled for 
by the contract.*> If he has title when the purchaser 
is in condition to demand a conveyance, the bill need 
not allege that, at the time of the sale, the vendor 
had a good title,?® nor is the vendor obliged to aver 
the validity of his title, as such fact constitutes a 
matter of defense,*7 except that, where the purchase 
price is to be paid only when title to the land is 
perfected, it must be distinetly averred that the title 
to the land is perfect.?* Where the vendor’s title 
ripens into a perfect legal title pending the litiga- 
tion to enforce the hen, it may be set up by an 
amended petition.®® f 


[§/1248] dd. Terms of Contract. When a vendor 
resorts to a court of equity to declare and enforce a 
vendor’s lien, it is necessary that he allege, substan- 
tially, the terms of the contract of sale with rea- 
sonable certainty,*® both as to the consideration and 
the terms of payment ;*1 otherwise the bill is demur- 
rable.t2, Where the bill is by a real estate agent, 
who negotiated the sale, on the theory that it was 
agreed that a part of the purchase price should be 
paid to him, it must allege that the vendor was a 
party to such agreement.*? But, where the bill is 
filed by an assignee of the debt secured by the lien, 
it is not necessary to aver that a valuable considera- 
tion passed between the assignor and the assignee.** 
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Attachment to bill. A bill to which the contract 
is not attached as alleged is insufficient.*° 


[§ 1249] ee. Description of Land.4® The bill 
must contain such a description of the land as will 
inform defendant of what he has to defend, and en- 
able the court to identify the particular land of which 
it is asked to render a decree of sale,** although a 
failure of plaintiff to deseribe the land is eured if. 
defendant’s answer fully deseribes it.4% Reasonable 
certainty in the description is all that is required.*? 


Divisibility. Under a statutory provision that be-. 
fore ordering a sale the court must be satisfied by 
the pleading, agreement, affidavit, or report of com- 
missioners, whether the property can be divided with- 
out material loss of value, it is not necessary that 
the pleadings should allege as to the divisibility of 
the land, if the court can be otherwise satisfied 
thereof.°° 


As including fixtures. Where the bill is to fore- 
close for the purchase price of a mill and machinery, 
it will be presumed that the machinery was so at- 
tached to the realty as to constitute fixtures, and that 
the contract and conveyance were solely a transfer 
of real property and sufficient to sustain a vendor’s 
hen.>? 


564; Bybee v. Smith, 11 S.W. 722, 
88 Ky. 648, 11 Ky.L. 163; Bullock v. 
Graham, 7 S.W. 889, 87 Ky. 120, 9 Ky. 
LL. 1004; Calvin Wv. Dunean,) 12 Bush 
(Ky.) 101; Williams v. Abrahams, 
8 Bush (Ky.) 186; Hillard v. Roun- 
tree: 24 Shwe 60% 7 libs Kyi 95565 
Mitchell v. Clark, 6 S.W. 908, 9 Ky.L. 
568; Turner v. Gerald, 16 Ky.L. 30; 
Barnes v. Bennett, 5. Ky.L. 865; 
Saunders v. Saunders, 4 Ky.L. 626; 


Gantt v. McClellan, (Tex.Civ.App.) 
252 S.W. 229. 
{a] TIllustrations.—(1) Where the 


vendor’s bill alleges that he ‘was 
seized and possessed” of the lands 
sold, and that he ‘is able and willing 
to make title to said land’ on payment 
of the purchase money due, this is a 
sufficient averment of ownership to 
sustain his bill. McKenzie v. Bald- 
ridge, 49 Ala. 564. (2) Ina suit bya 
vendor against a purchaser of land 
and gravel rights. on a _ purchase- 
money note and to foreclose a yven- 
dor’s lien, a petition alleging that 
plaintiff paid a third person for gravel 
rights in a tract of land, and that it 
was agreed that the tract was to con- 
stitute a part of the lands and gravel 
rights agreed to be conveyed by plain- 
tiff to defendant, that it was taken 
as a part thereof, and that the note 
was executed in part payment of that 
tract, is sufficient, when sustained by 
proof, to create either an equitable 
title or lien in plaintiff superior to the 
legal title vested in defendant by the 
deed from the third person to him. 
Gantt v. McClellan, (Tex.Civ.App.) 
252 S.W.. 229. 


85. ‘See infra § 1250: 
36. Teague v. Wade, 59 Ala. 369. 


37. Hubbard v. Bigham, 2 Tex. 
Unrep.Cas. 420. 


38. Kitchens v. Grice, 103 So. 880, 
212 Ala. 674; Kirkland vy. Little, 41 
Tex. 456. 


39. Hall v. Scott, 13 S.W. 249, 90 
Ky. 340. 

Amendment generally see infra § 
1255. 

40. Ala. 
40 Ala. 611. 


Magruder vy. Campbell, 


Ark.—Wakefield v. Johnson, 26 
Ark. 506. 
Colo.—Fostoria Gold Min. Co. v. 


Hazard, 99 P. 758, 44 Colo. 495. 


Ind.—Nutter v. Fouch, 86 Ind. 451; 
Hough v. Canby, 8 Blackf. 201. 


Ky.—Baird v. Prewitt, 166 S.W. 
771, 158 Ky. 793; Bullock v. Graham, 
7 S.W. 889, 87 Ky. 120, 9 Ky.L. 1004; 


Calvin v. Duncan, 12 Bush 101; Wil- 
liams v. Abrahams, 3 Bush 186; .Tur- 
ner v. Gerald, 16 Ky.L. 30; Barnes v. 


Bennett, 5 Ky.L. 865; 
Saunders, 4 Ky.L. 626. 


Mich.—Waterfield v. Wilber, 31 N. 
W. 553, 64 Mich. 642; Dunton v. Out- 


Saunders v. 


house, 31 N.W. 411, 64 Mich. 419; 
Mowrey v. Vandling, 9 Mich. 39. 
[a] Parol contract.—In a _ bill 


which seeks to enforce a parol con- 
tract for the sale of lands, great pre- 
cision and nicety are required, and 
the terms of the contract must be 
averred with distinctness and certain- 
ie Magruder v. Campbell, 40 Ala. 
611. 

[b] Suit by assignee.—The as- 
signee of a note must allege in his bill 
an agreement between vendor and pur- 
chaser that such note should consti- 
tute a lien on the land. Wakefield v. 
Johnson, 26 Ark. 506. 


41. Waterfield v. Wilber, 31 N.W. 
553, 64 Mich. 642; Mowrey v. Vand- 
ling, 9 Mich. 39; Arlin v. Brown, 44 
N.H. 102. 


{a] Bill is insufficient which fails 
to allege an agreement to pay pur- 
chase money, and merely alleges that 
the sole consideration of the convey- 
ance was an agreement of the gran- 
tee to support and take care of the 
grantor during life, since such an 
agreement is merely one for services 
of an indefinite or unascertainable 
character. Arlin v. Brown, 44 N.H. 
102. 


42. Bybee v. Smith, 11 S.W. 722, 88 
Ky. 648, 11 Ky.L. 163; Bullock v. 
Graham, 7 S.W. 889, 87 Ky. 120, 9 Ky. 
L. 1004; Moore v. Moxey’s Adm’r, 39 
SSW en 47 OO Koval, GOs Eilard.s V,. 
Rountree, 24 S.W. 607, 15 Ky.L. 556; 


Mitchell v. Clark, 6 S.W. 908, 9 Ky.L. 
568. 


43. Moore v. Altom, 68 So. 326, 192 
Ala. 261. 
44. Price v. Moran, 129 S.E. 472, 


$9 W.Va. 498. 


45. Balian v. Wekiwa Ranch, 122 
Som OD 9 mea LO: 


46. Requisites of description in 
contract see supra §§ 72-82. 
47. Long v. Pace, 42 Ala. 495; El- 


lis v. Southwestern Land Co., 78 N.W. 
583, 102 Wis. 409. And see cases infra 
notes 48, 49. 


48. Willis v. 
App.) 26 S.W. 419. 


49. Thompson v. Sheppard, 5 So. 
334, 85 Ala. 611; Tichenor v. Wood, 
70 S.W. 837, 24 Ky... 1109; City of 
Ft. Worth v. Reynolds, (Tex.Ciy.App.) 
190 S.W. 501. 


[a] Description held sufficientiy 
definite and certain.—Neely v. Good- 
win, 8 So. 344, 91 Ala. 604; Bogan v. 
Hamilton, 8 So. 186, 90 Ala. 454; Liles 
v. Ratchford, 6 So. 914, 88 Ala. 397; 
Thompson v. Sheppard, 5 So. 334, 85 
Ala. 611; Tichenor v. Wood, 70 S.W. 
837, 24 Ky.L. 1109; Mansel v. Castles, 
55 S.W. 559, 93 Tex. 414 [rev (Civ. 
App.) 54 S.W. 299]; Brown v. McKee, 
16, "S/W. 435, V80) Dexs 594 INassitive 
Chadwick, 13 S.W. 3838, 76 Tex. 572; 
Alford v. Wilson, 62 Tex. 484; Post 
v. New Boston Nat. Bank, (Tex.Civ. 
App: ) MOSS: We2a)> 2s eCity vor mL 
Worth v. Reynolds, (Tex.Civ.App.) 
190 S.W. 501. ” 


{b] Description held not sufficient- 
ly definite and certain. — Paige v. 
Broadfoot, 13 So. 426, 100 Ala. 610; 
Williams v. Roe, 59 Ala. 629; Baird 
v. Prewitt, 166 S.W. 771, 158 Ky. 793; 
Faught v. Henry, 13 Bush (Ky.) 471; 
Daniel v. Watson, 10 S.W. 737, 72 Tex. 
642; James v. Brooks, 24 S.W. 78, 5 
Tex.Civ.App. 59. : 


50. Sears v. Henry, 13 Bush (Ky.) 
413; Cockrill v. Mize, 12 S.W. 1040, 
11 Ky.L. 637. 


51. Hanvey v. Gaines, 61 So. 883, 
181 Ala. 288. 


Lockett, (Tex.Civ. 
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[§ 1250] ff. Performance'?--(aa) In General. A 
bill, complaint, or petition to foreclose a vendor's 
lien must show that plaintiff himself is not in de- 
fault, by alleging that his obligations have been ful- 
filled, or that he is ready, able, and willing to ful- 
fill them at the proper time,®* except that, where 
performance on his part is a condition precedent to 
his right of recovery, he must aver performance ;°* 
and in such a ease averment of readiness and will- 
ingness to perform is not sufficient.°° In some ju- 
visdictions it is stated broadly that the bill must 
allege that plaintiff is able and willing to convey 
aceording to the terms of the contract.°® In others, 
however, it is held that such an averment is nec- 
essary to give equity to a bill seeking to enforce a 
vendor’s lien only where the payment of the pur- 
chase money is to be contemporaneous with, or sub- 
sequent to, a conveyance;°* henee sueh an averment 
is not necessary where the title bond ealls for a 
deed on payment of the purchase-money note.°S Al- 
legations as to performance on the part of plaintiff 
may be made suflicient by reference to an exhibit 
attached to the complaint.®® 


[§ 1251] (bb) Tender of Deed. Where a tender 
of title is necessary to the equity of a bill to enforce 
a vendor’s lien,®® an averment of such tender is nee- 
essary,®! and an averment that the party bringing 
the action is ready and willing to perform is not suf- 
ficient,°? unless accompanied by a valid excuse for 


52. Performance by vendor in gen- 
eral see supra §§ 514-575. : 
an 


ness ability 
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character of a bill for specific per- 
formance that he must aver his readi- 
to perform on his 


[§§ 1250-1252 


the failure to make a tender.** But, where the cov- 
enant to convey is not a condition precedent to the 
performanee of the covenants of the purchaser, a 
tender of the performance of the covenant to con- 
vey need not be alleged to have been made prior to 
the suit,®* it being sufficient for plaintiff to allege 
a willingness to convey on the payment of the pur- 
chase money,®*> which may be manifested by a ten- 
der on the trial or a recital in the decree requiring 
a conveyance on receipt of the purchase money,*® 
or‘to make an offer to convey in the bill or com- 
plaint.** In any ease the absence of an averment 

_ that a deed has been tendered is an objection which 
san be made only by the purehaser.*®* 

[§ 1252] gg. Notice of Lien.*® In a suit to en- 
force a vendor’s lien against a purchaser, plaintiff 
need not allege that defendant who purchased the 
land or a part thereof from the purchaser had notice 
of the lien,*® or was not a purchaser in good faith,*? 
at least not unless there is an allegation of defend- 
ant’s purchase of the land or of the nature of his 
claim,‘? since the fact that defendant was a bona 
fide purchaser for value without notice is a matter 
of defense to be pleaded by defendant.** However, 
in an action to impress a lien for maintenanee on real 
property which had been conveyed to one in fee in 
consideration of the grantor’s maintenance, it was 
necessary for the complaint to aver that defendants, 
taking by mesne conveyances, acquired their title 


v. Baylor, 71 Mo.App. 94; Harrington 
v. Birdsall, 56 N.W. 961, 38 Neb. 176; 
Trembath vy. Berner, 148 N.E. 729, 240 


aS lley v. Sovereign Finance S » 
Go. 136 Ra 558, 102 ries 30. a part at the appointed time, or the pur- NVY. 618. 

54. Runkle v. Johnson, 30 Til, $28,| (UYer IS Mot placed in default, Linn! [a] Complaint containing no offer 
83 Am.D. 191; Robinson y. Harbour,| Wunford, 70 Ala. 423: waiter: t V+} to convey does not state cause of ac- 
42 Miss. 795, 2 Am.R. 671, 97 Am.D.| Tulane $4 Ala 78S >sCON | tion. to enforce by foreclosure plain- 
501. m4 pee Patan re a ee Fuk ee equitable rights in land sold by 

bees ob 2495. 3 3 ogan v. Hamilton, 8 So. 186,| him on an executory agreement to 

55. Robinson v. Harbour, supra. | 99 Ala. 454; Burkett v. Munford, 70| convey in the future. Trembath v. 

56. Baird v. Prewitt, 166 PARE Ala. 423. Berner, 148 N.E. 729, 240 N.Y. 618. 
at “es Ke eG, eee Bul. Saye Murray y. Little Rock Chamber 65. _ Smalley v. Sovereign Finance 
Noein wo Graham 27S W.. 889, 87 cy. Se ommerce, 204 S.W. 604, 135 Ark. | Co., 135 So. 558, 102 Fla. 32; Missouri 


120, 9 Ky.L. 1004; Calvin v. Duncan, 
To. Bush | (Ky.)) 10Ls- Williams” “v< 


Abrahams, 3 Bush (Ky.) 186; fa] 


Smalley v. Sovereign Finance Co., 
135 So. 558, 102 Fla. 32. 


Thus, where a contract com- 


Land Co. v. Baylor, 71 Mo.App. 94; 
Thomson vy. Smith, 63 N.Y. 301; Mul- 
lens v. Big Creek Gap Coal, ete., Co., 
(Tenn.Ch.A.) 35 S.W. 439. 


lard v. Rountree, 24 S.W. 607, 15 Ky. 
L. 556; Powell v. Hunter, 102 S.W. 
1020, 204 Mo. 393; Hubbard v. Big- 
ham, 2 Tex.Unrep.Cas. 420. 

57. Davis v. Smith, 7 So. 159, 88 
Ala. 596; Linn v. McLean, 80 Ala. 360; 
Munford v. Pearce, 70 Ala. 452; 
kett v. Munford, 70 Ala. 423; 
Kleroy v. Tulane, 34 Ala. 78; Hunt v. 
Lake, 97 N.Y.S. 298, 48 Mise. 570. 

[a] Analogy to specific perform- 
ance.—The ‘bill necessarily so far 
partakes of the character of a bill for 
specific performance, as to make it es- 
sential for him to show that he was 
able and ready, at the appointed time, 
to do that which by the agreement he 
had contracted to do; or, at least, 
that he was disposed, and, if the con- 
tract had not been renounced by the 
vendee, would have been able, on the 
designated day, to make full per- 
formance on his part.” McKleroy v. 
Tulane, 84 Ala. 78, 82. Allegation of 
readiness, willingness, and ability to 
perform in suit for specific perform- 
ance see Specific Performance §§ 488— 
493. 

[b] Mutual and concurrent condi- 
tions.—When the payment of the pur- 
chase money and ihe execution of the 
stipulated conveyance are intended to 
be concurrent and contemporaneous 
acts, each party bound on his part to 
perform at the same time, the bill 
of the vendor so far partakes of the 


plete in itself bargaining and selling 
specific real estate at a designated 
price shows that it is in execution of 
a subscription agreement recited 
therein conditioned on the amount of 
sales by plaintiff, a complaint seeking 
to foreclose rights of the purchaser 
is not insufficient because not alleg- 
ing that the condition had been ful- 
filled. Murrey v. Little Rock Chamber 
of Commerce, 204 S.W. 604, 135 Ark. 
oo. 

[b] Where contract is made part 
of bill or complaint, an allegation 
that plaintiff had performed all the 
covenants and provisions of the con- 
tract on his part, and that he is ready, 
willing, and able to convey the land 
involved by a good and sufficient war- 
ranty deed to defendant on compli- 
ance by him with the terms of the 
contract, is sufficient. Smalley v. 
Sovereign Finance Co., 135 So. 558, 102 
Fla. 32. 

60. See supra § 1218. 

61. Goodwine v. Morey, 12 N.E. 82, 
111 Ind. 68; Robinson vy. Harbour, 42 
Miss. 795, 97 Am.D. 501, 2 Am.R. 671. 


Williams, 40 Ala. 


633; Robinson v. Harbour, 42 Miss. 
795, 97 Am.D. 501, 2 Am.R. 671. 

63. Dennis v. Williams, 40 Ala. 
633. 


Salinger, 126 N.W. 
Missouri Land Co. 


64. Boynton v. 
369, 147 Iowa 537; 


[a] Thus it is sufficient for the 
complaint to offer to convey or tender 
a deed in court. Smalley v. Sovereign 
Finance Co., 135 So. 558, 102 Fla. 32. 


66. Missouri Land Co. y. Baylor, 
71 Mo.App. 94. 


67. Thomson vy. Smith, 63 N.Y. 301; 
Hoag v. Parr, 13 Hun (N-Y.) 99. 


68. Evans v. Feeny, 81 Ind. 532. 


69. Notice of lien to subsequent 
purchasers in general see supra §8§ 
1142-1146. 


70. Knight v. Knight, 21 So. 407, 
113 Ala. 597; Johns v. Sewell, 33 Ind. 
1; Seymour v. McKinstry, 12 N.E. 
348, 106 N.Y. 230, 14 N.E. 94; Hunker 
oe Estes, (Tex.Civ.App.) 159 S.W. 

Vv 

71. Hunker v. Estes, supra. 


72. Mulky v. Karsell, 68 N.E. 689, 
31 Ind.App. 595; Powers v. Smith, 
(Tex.Civ.App.) 29 S.W. 416. 

{a] Thus, where the complaint al- 
leges a conveyance of the land to de- 
fendant, a subpurchaser, the then own- 
er thereof, who had knowledge that 
plaintiff held unpaid notes given for 
the unpaid price of the land, and that 
the maker of the notes was insolvent, 
it sufficiently charges defendant with 
notice of plaintiff's equity. Mulky v. 
Karsell, 68 N.E. 689, 31 Ind.App. 595. 


738. See infra § 1257. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1252-1256] 


with knowledge of plaintiff’s claim in order to let in 
proof thereof.74 


[§ 1253] hh. Waiver of Lien. Ordinarily, in a 
suit to enforce a vendor’s lien, waiver of the lien is 
a matter of defense to be pleaded by defendant,*® 
and therefore it is not necessary for plaintiff to neg- 
ative the existence of facts amounting to a waiver of 
the hen,*® unless the bill or complaint alleges facts 
which prima facie amount to a waiver of the lien,** 
as where it alleges facts showing the acceptance of 
a note by the vendor for the purchase price, in which 
ease the bill or complaint is subject to demurrer 
unless it alleges an agreement that the acceptance of 
the note should not amount to a waiver of the lien.*® 


[§ 1254] (d) Prayer for Relief..9 Where a bill 
to enforce a vendor’s lien avers all the facts neces- 
sary to the existence of the lien, and prays for gen- 
eral relief, a specific prayer for its enforcement is 
not necessary ;8° nor is it necessary to ask for judg- 
ment specifically for the amount of the hen note in 
addition to other relief prayed for enforcement of 
the lien.81 Under a prayer for general relief, plain- 
tiff may obtain whatever relief may be consistent 
with the allegations of the bill, that is, relief which 
is merely incidental or is not a departure from 
the case made by the bill.®? 


Prayer for deficiency decree. Under a statute pro- 
viding that in suits for the enforcement of equitable 
liens execution may issue for the balance found due 

74. Robison v. Hicks, 146 P. 1099, { 1244. 
76 Or. 19. 

75. See infra'§ 1256. 
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82. May v. Lewis, 
Tompkins v. Cooper, 25 S.E. 247, 91 


(66 C.J.] 1311 


after a sale of the property ordered and deereed 
to be sold, it is permissible for a vendor, suing to 
enforce an equitable lien for the unpaid purchase 
price, to include a prayer for a deficiency decree.** 


[§ 1255] (e) Amendment.*+ Subject to the rules 
controlling the amendment of bills in equity gener- 
ally,*® a bill, complaint, or petition to enforce a 
vendor’s lien may be amended,°® provided a new case 
is not thereby made, and there is no radical depar- 
ture from the case as originally stated,** and no 
change is made in the parties to the suit.88 Ordi- 
narily the right of amendment must be claimed in 
the lower court, and the question cannot be raised 
for the first time in the appellate court;°® but this 
rule is confined to eases in which complainant had 
an opportunity to claim the right.°® <A suit to fore- 
close a vendor’s lien for the unpaid purchase price 
of land is not such an election of remedies as will 
prevent the vendor from amending his petition and 
asking for a rescission of the contract and recovery 
of the land.®? 


_[§ 1256] (2) Plea or Answer—(a) In General. 
The rules relating to the general requirements and 
sufficiency of pleas and answers in equity in gener- 
al,°? such as the rules relating to admissions,®* ap- 
ply to the plea or answer in a suit to enforee a ven- 
dor’s lien.®* In accordance with, and subject to, 
such rules, the allegations in the answer must be 


26: “Diltz vy Sadler; 37) Tex. 237. 


646; fa] Thlustration.—There is no 


22 Ala. I 
fundamental repugnance nor ir- 


remedial 


76. Mulky v. Karsell, 68 N.E. 689, 
31 Ind.App. 595; Dodge v. Evans, 43 
Miss. 570; Seymour v. McKinstry, 
12 N.E. 348, 14 N.E. 94, 106 N.Y. 230. 
See McKenzie v. Baldridge, 49 Ala. 
564 (holding that a bill alleging a 
sale of the land, payment of part of 
the purchase money only, a willing- 
ness to make title on payment of the 
balance due, and that the vendor’s lien 
has not been lost or waived, is suffi- 
cient). 

[a] hus it is not necessary to 
aver that plaintiff did not take secu- 
rity for the purchase money. Dodge 
v. Evans, 43 Miss. 570. 

Waiver of lien in general see supra 
§§ 1157-1189. 


77. Scott v. Edgar, (Ind.App.) 60 


N.E. 468; Proctor v. Hart, 16 So. 595, 
72 Miss. 288; Faver v. Robinson, 46 
Tex. 204. 

78. Thornton v. Lindsey, 140 So. 
250,224 Ala. 293;) Scott v. Edgar, 
(Ind.App.) 60 N.E. 468; Campbell v. 
Baldwin, 2 Humphr. (Tenn.) 248; 


Faver v. Robinson, 46 Tex. 204. 

{a] Negativing held sufficient.— 
Prima facie waiver of a vendor’s lien 
by accepting vendee’s note is rebutted 
by allegations of the bill that the 
deed recited that the price was se- 
eured by a vendor’s lien. Thornton 
vy. Lindsey, 140 So. 350, 224 Ala. 293. 

Effect of taking note or other se- 
curity as waiver see supra §§ 1167—- 
1180. 

79. Prayer for relief in equity in 
general see Equity § 401. 

Prayers for different relief as 
multifarious see supra § 1244. 

80. Edwards v. Edwards, 24 Ohio 
St. 402. . 

81. Skinner v. Purnell, 52 Mw. 96. 

Prayers for judgment on note and 
for foreclosure of lien see supra § 


Ga. 631; Holden v. Holden, 24 Ill.App. 
106; City of Ft. Worth v. Reynolds, 
(Tex.Civ.App.) 190 S.W. 501; Rich- 
ardson vy. Howe, 3 Tex.Civ.App. 279. 


{a] Prayer for general relief, in 
addition to a prayer for specific relief, 
“for all other and further relief, both 
legal and equitable, to which he may 
be entitled, both general and special,” 
is broad enough to cover any relief, 
both legal or equitable, to which 
plaintiff is entitled under the facts 
alleged and _ proved. City) of “Bt: 
Worth v. Reynolds, (Tex.Civ.App.) 
190 S.W. 501. 

83. Thompson y. Wilson, 140 So. 
439, 224 Ala. 299; Cudd v. Wood, 89 
So. 52, 205 Ala. 682. 


Personal judgment for deficiency in 
general see infra §§ 1288. 


84. Cross references: 


Amended bills in equity in general see 
Equity §§ 621-644. 


Amendment setting up title see supra 
§ 1247. ; 


Supplemental bills in equity in gen- 
eral see Equity §§ 658—668. 


85. See Equity §§ 621-644. 


86. Prickett v. Sharp, 75 Ala. 315; 
Spencer v. McCarty, 46 Tex. 213 (as 
to description of land). 


[a] Tllustration.—An original bill 
by an assignee of a note given for 
the unpaid purchase money for land 
to enforce a vendor’s lien, and alleg- 
ing that the note was transferred by 
delivery merely, may be amended by 
striking out such allegation and in- 
serting in lieu thereof an averment 
that the note was transferred by in- 
dorsement. Prickett v. Sibert, 75 Ala. 
OL bt 


87. Johnson v. Durner, 7 So. 245, 
88 Ala. 580; Prickett v. Sibert, 75 Ala. 
315; Moore’s Adm’r v. Alvis, 54 Ala. 
356; Dubois v. Hull, 48 Barb. (N.Y.) 


inconsistency between an 
original petition, praying, in the alter- 
native, for foreclosure of the lien and 
for judgment against defendants on 
the notes, and an amended petition 
seeking foreclosure of the lien and a 
judgment for the debt. Jones v. Fink, 
(Tex.Civ.App.) 209 S.W. 777. 

88. Smith vy. Hiles-Carver Co., 18 
So. 37, 107 Ala. 272. 


Parties to suit generally see supra 
§§ 1229-1241. 


89. Kingsbury v. Milner, 69 Ala. 
502. 


90. Kingsbury v. Milner, supra. 


[a] For example, a decree ren- 
dered in vacation on demurrer, dis- 
missing the bill, without first afford- 
ing complainant an opportunity to 
amend, is erroneous, and, on appeal, 
the appellate court will reverse the 
decree and remand the cause that 
appellant may amend hjs bill if he 
so elect. Kingsbury v. Milner, 69 Ala. 
502. 

91. Garvin v. Garvin, (Tex.Civ. 
App.) 188 S.W. 37; Moon v. Sherwood, 
(Tex.Civ.App.) 180 S.W. 296. 

92. See Equity §§ 505-584. 

93. Hobson v. Wilson, (Ala.) 73 
So. 332; Bortz v. Wright, 214 N.W:. 
552, 206 Iowa 698. 


{a] TIllustration.—Respondent, by 
not denying the allegation of an 
amended bill that the note was given 
for a part of the price, a fact neces- 
sarily within his personal knowledge, 
conclusively confesses such fact. 
Hobson v. Wilson, (Ala.) 73 So. 332. 

Admission by cross bill see infra 
§ 1260. 

Admission. by answer in general see 
Equity §§ 564-566. 

94. Fayette Land Co. v. Louisville 
& N. R. Co., 24 S.E. 1016, 93 Va. 274; 
McClung v. McClung, 89 S.E. 148, 78 
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responsive to the bill,°> must be directly and posi- 
tively stated,°® must not be inconsistent,®’ except, 
as under the local practice, it may be permissible to 
plead inconsistent, defense,*®* and must clearly and 
distinctly aver particular matters of defense relied 
on,®® such as the defense of a superior! or outstand- 
ing? title, payment,*? partial failure of considera- 
tion,* release,® set-off,© or waiver of the lien.’ 

In an action on a vendor’s hen 
note and to foreclose the lien, a general denial is 
sufficient to support a judgment for defendant, if a 
special plea that the note was turned over to defend- 
ant with the understanding that the debt would be 
satisfied if the vendor died is insufficient.§ 


General denial. 


W.Va. 486. And see cases infra notes 
95-7. 
[a] As to parties.—(1) Under a 


statute permitting a bill to make in- 
terested persons parties by the gen- 
eral description of “parties unknown,” 
a plea setting forth the names of all 
persens interested, alleged in the 
complaint to be unknown, is imma- 
terial and may properly be rejected. 
Fayette Land Co. v. Louisville & N. R. 
Con 24 (Sim 1016) 193) Vian274.., (2) 
Answers setting up separate and suc- 
cessive vendor’s liens and praying a 
sale of the lien subject, which admit 
the liens so set up in favor of re- 
spondents, make such respondents 
substantially coplaintiffs, and justify 
the court in treating them as such, 
although they are formally defend- 
ants. McClung v. McClung, 89 S.E. 
148, 78 W.Va. 486. 


95. Green v. Casey, 
Wynn v. Rosette, 66 Ala. 517; 
v. Durbridge, 53 Miss. 694. 


{a] Answer setting up additional 
consideration, for the note, and the 
failure thereof, is not responsive to 
a bill to enforce a vendor’s lien for 
unpaid purchase money, as evidenced 
by the purchaser’s note. Green v. 
Casey, 70 Ala. 417. 


[b] Statement that note has been 
assigned, in an answer which denies 
that it is paid, is not responsive to a 
bill, to foreclose a lien for two notes, 
which alleges that the first note is 
pars: Rodd v. Durbridge, 53 Miss. 
694. 

96. Carson v. Kelley & Sweatt, 57 
Tex. 379. 

97. Glasscock y. Robinson, 21 Miss. 
85. 

[a] Allegations held inconsistent. 
—Averments that the vendor had no 
title to the land, that the purchaser 
had in consequence during the ven- 
dor’s lifetime abandoned the purchase, 
that defendant’s husband had paid 
the purchase money, and that defend- 
ant had acquired the property by pur- 
chase under a deed of trust. execut- 
ed by her husband, are inconsistent. 
Glasscock v. Robinson, 21 Miss. 85. 


70 Ala. 417; 
Roda 


98. Beavers v. Sims, (Tex.Civ. 
App.) 38 S.W.(2d) 564. 

99. Ala.—May v. Wilkinson, 76 
Ala. 543. 


Ga.—Guarantee Trust & Banking 
Co. v. American Nat. Bank, 84 S.E. 
222, 15 Ga.App. 778. 


Tnd.—Stelzer v. La Rose, 79 Ind. 
435. 

Towa.—Pratt v. Delavan, 17 Iowa 
307. 


Ky.--Faught v. Henry, 13 Bush 
471. 

Tex.—Mason v. Peterson, (Civ.App.) 
232 S.W. 567 [rev on other grounds 


(Commn.App.) 250 S.W. 142]; Tinsley 
v. Houston Land, etc., Co., (Civ.App.) 
SHS Ve LOL Dy. 

[a] Homestead rights.—An answer 
setting up that the land in question 
is a homestead of defendant must 
distinctly allege that it was a home- 
stead at the time of the creation of 
the debt. Pratt v. Delavan, 17 Iowa 
307. 

Defenses generally see supra §§ 
1223-1225. 

1. Moore v. Vogel, 
22 Tex.Civ.App. 235. 

[a] fhus subpurchasers, intending 
to rely on the defense of superior title, 
must allege the same or they will be 
estopped to rely on such title at the 
trial. Moore v. Vogel, 54 S.W. 1061, 
22 Tex.Civ. App. 235: 

2. hilane, Imp.}. ete., ‘Co: v.s Cross, 
24 SW. 77, 5° Tex-Civ. App. 175. 

[a] Plea in abatement resting on 
outstanding title is insufficient unless 
it alleges the facts showing the title 
opposed to that of plaintiff, so that 
the court can determine its effect. 
Llano Imp., ete., Co. v. Cross, 24 S. 
W. 77, 5 Tex.Civ.App. 175. 

3. Burson v. Blackley, 2 S.W. 668, 
67 Tex. 

[a] Defense that original purchas- 
er settled with his vendor for the un- 
paid balance of the purchase price by 
the reconveyance, and other considera- 
tions, including a note given by de- 
fendant to the purchaser for part of 
the price of the land purchased by 
defendant, need not allege that de- 
fendant tendered to plaintiff payment 
of such note. Burson vy. Blackley, 2 
S.W. 668, 67 Tex. 5. 


Gr eee as defense see supra § 
23. 

4 Mason v. Peterson, (Tex.Civ. 
App.) 232 S.W. 567 [rev on other 
grounds (Commn.App.) 250 S.W. 142. 


[a] Thus, in an action on pur- 
chase-money notes and to foreclose 
a vendor’s lien, a plea that defend- 
ant was unacquainted with the land 
bought, that the vendor’s agent repre- 
sented to him that there were only five 
acres incapable of irrigation whereas 
in fact there were nineteen acres, 
that, if the land had been as repre- 
sented, it would have been worth the 
price he agreed to pay for it, but that 
in its actual condition it was worth 
much less than that price, is sufficient 
as a plea of partial failure of consid- 
eration. Mason v. Peterson, (Tex.Civ. 
App.) 232 S.W. 567 [rev on other 
grounds (Commn.App.) 250 S.W. 142]. 


5. Newby v. Harbison, (Tex.Civ. 
App.) 185 S.W. 642. 


[a] Thus the maker of a vendor's 
lien note, if he can avail of an exten- 
sion thereon to his grantee of the 
land as a release of him, must plead 


54 S.W. 1061, 
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[§ 1257] (b) Bona Fide Purchase.® 
relying on the equitable defense of purchase for 
value without notice must clearly and distinetly al- 
lege, either by plea or answer, that he became a pur- 
chaser of the property for a valuable consideration 
and without notice of the lien.’° 
setting up such defense must set out substantially 
the contents of the deed of purchase, and the parties 
thereto, and aver that the vendor was seized, or ap- 
parently seized, of the legal title and in possession, 
and a bona fide payment of the purchase money, 
and want of notice down to the time of such pay- 
ment and the execution of the deed." 
independently of the recitals of the deed, that the 


[§§ 1256-1257 


A defendant 


A plea or answer 


It should aver, 


that it was without his consent or 
notice to him. Newby v. Harbison, 
(Tex.Civ.App.) 185 S.W. 642. 


Fhe Faught v. Henry, 13 Bush (Ky.) 

[a] Allegation held insufficient.— 
Where the purchase-money notes 
were executed by a husband and wife, 
and a conveyance made to the wife, an 
answer pleading a set-off in the name 
of the wife which avers that the ven- 
dor received a sum of money for the 
use of defendant and thereby became 
indebted, having paid no part of it, 
is insufficient, as the facts showing 
how the money was received, such as 
created an indebtedness, must be al- 


leged. Faught v. Henry, 13 Bush 
(Ky.) 471. 

Cross bill see infra § 1260. 

7. Ala.—Stringfellow v. Ivie, 73 


Ala. 209. 


Cal.—Maltby v. Conklin, 195 P. 280, 
50 Cal.App. 201. 


Fla.—Lucas v. Wade, 31 So. 231, 
43 Fla. 419. 
Mich.—Zeigler v. Valley Coal Co., 


113 N.W. 775, 150 Mich. 82, 13 Ann. 
Cas. 90. 


N.Y.—Seymour v. McKinstry, 12 N.- 
E. 348, 14 N.E. 94, 106 N.Y. 230. 


[a] Whus, where the bill sets up 
the bare facts from which the lien 
Was implied, an express waiver of 
the lien is defensive matter in the 
nature of a confession and avoidance 
which respondent is bound distinctly 
to allege. Hobson y. Wilson, 73 So. 
332, 197 Ala. 649. 


Negativing waiver in bill or com- 
plaint see supra § 1253. 


_ Waiver, loss, or discharge of lien 
in general see supra §§ 1157-1189. 


8. Newcom vy. Ford, (Tex.Civ.App. 
222 S.W. 592. ‘ ie 


9. Bona fide purchaser generally 
see supra §§ 905-1046. 


10. Ellis v. Temple, 
(Tenn.) 315, 94 Am.D. 200; High v. 
Batte, 10 Yerg. (Tenn.) 335; Laidlaw 
v. Vaughan-Rhys, 44 Can.S.C. 458, 21 
Ann.Cas. 948. 


[a] General allegation that a full 
and fair consideration has been paid 
is insufficient. High v. Batte, 10 Yerg. 
(Tenn.) 335 


Dodo 
[b] Defense may be made by an- 
swer, but the answer must contain all 
the certainty required ina plea. High 


v. Batte, 10 Yerg. (Tenn.) 335. 


4 Coldw. 


ll. Ala.—Knight vy. Knight, 21 So. 
407, 113 Ala. 597; May v. Wilkinson, 
76 Ala. 543; Hooper vy. Strahan, 71 
Ala. @5. 


Ark.—Gerson v. Pool, 31 Ark. 85; 
Pearce v. Foreman, 29 Ark. 563; Tuley 
v. Ready, 27 Ark. 98. 


Md.—Ringgold v. Bryan, 3 Md.Ch. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1257-1260] 


consideration was paid, in full or in part, in good 
faith;*? and should positively deny notice before 
payment and delivery of the deed;!* and, where 
notice is specially charged in the bill, the plea or 
answer should deny all circumstances referred to 
from which riotice could be inferred.1+ Where the 
bill alleges that defendant claims some interest in 
the land, but does not define the nature and charac- 
ter of his claim, an answer setting up the defense 
of a bona fide purchase for value without notice, is 
not responsive, but matter in avoidance.1> 


[§ 1258] (c) Fraud or Mistake.1* In a proper 
ease, defendant may set up by his responsive an- 
swer fraud of the vendor in the sale, or their mutual 
mistake.1* Where the answer sets up fraud of the 
vendor in the sale as a defense, the facts constitut- 
ing the alleged fraud should be clearly and distinet- 
ly alleged,1* and it should be alleged that the rep- 
resentations were made with intent to deceive, and 
that defendant was misled or deceived by them.19 
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But it is not necessary specifically to aver that the 
vendor knew the representations to be untrue.?° 


[§ 1259] (d) Defects in Title.24 An answer set- 
ting up a defect in title but not showing that defend- 
ant has been evicted is insufficient,?2 unless there is 
an allegation that the vendor is insolvent,?* or a non- 
resident. Defendant must aver the specific defects 
relied on,?° and that he had no knowledge thereof 
when he purchased;?° and he must set forth the 
value of his improvements, and of the rents and 
profits, and offer to do equity,?? as by setting forth 
an offer to reconyey.*® <A general allegation that 
the vendor had no title is not sufficient.?° 


[§ 1260] (3) Cross Bill.2° In accordance with, 
and subject to, the rules relating to cross bills gen- 
erally,** a claim for damages constituting a proper 
set-off against a demand for purchase money must 
be set forth by a cross bill.8? Defendant may also, 
by eross bill or cross complaint, set up the defense 
of fraud,** breach of contract,?* incapacity to con- 


370. 

N.J.—Graves v. Coutant, 31 N.J.Eq. 
763. 

Tenn.—High v. Batte, 10 Yerg. 335; 
Jarman vy. Farley, 7 Lea 141. 


12. Masterson y. Pullen, 
145; Gerson v. Pool, 31 Ark. 85. 3 
13. Buford v. McCormick, 57 Ala. 
428; Pearce v. Foreman, 29 Ark. 563; 
Seymour v. McKinstry, 12 N.E. 348, 
14 N.E. 94, 106 N.Y. 230; Gahee v. 
Sneed; 21 N.C. 333. 

[a] Thus, in an action to enforce 
a vendor’s lien as against a person 
claiming under a mortgage by the 
purchaser, defendant must affirma- 
tively allege and prove that he took 
the security without notice of plain- 
tiff’s rights. Seymour v. McKinstry, 
12 N.E. 348, 14 N.E. 94, 106 N.Y. 230. 


14. Pearce v. Foreman, 29 Ark. 563. 
15. Wynn v. Rosette, 66 Ala. 517. 


16. Fraud or mistake as defense 
see supra § 1223. 


17. Lewis v. Cranmer, 36 N.J.Eq. 
124. And see generally supra § 1223. 


[a] Allegation held insufficient.— 
Where an answer alleges that plain- 
tiff did not own the whole of thé land 
when he conveyed it, and that it was 
understood that an account existing 
between one of the grantees and com- 
plainant should be an offset, neither 
fraud nor mistake is alleged. Lewis 
v. Cranmer, 36 N.J.Eq. 124. 

18. Ryan v. Middlesborough Town- 
“Lands Co.,-52 S.W. 33, 106 Ky. 181, 21 
Ky.Ix. 193; Watkins v. Clifton Hill 
Land Co., 20 S.W. 246, 91 Tenn. 683; 
Carson y. Kelley & Sweatt, 57 Tex. 
379; Lovelady v. Bennett, (Tex.Civ. 
App.) 26 S.W. 313; Hurt v. Miller, 27 
S.E. 831. 95 Va. 32. 

[a] Plea held sufficient.—A plea 
that, before the sale, plaintiffs’ agent, 
with their approval, fraudulently 
showed defendants, as the land to be 
sold, a different and better tract of 
land, and that defendants bought the 
land believing and relying on such 
fraudulent representation, is suffi- 
cient to enable defendants to prove 
the fraud and obtain a rescission of 
the contract. Lovelady v. Bennett, 
(Tex.Civ.App.) 26 S.W. 313. 


19. Carson vy. Kelley & Sweatt, 57 
Tex. 379. 


20. Matthey v. 
(Ky.) 293. 

21. As defense see supra § 1224. 

Pleading defect of title by cross 
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62 Ala. 


Wood, 12 Bush 


bill see infra § 1260. 

22. Simmons v. Bailey, 58 S.W. 
277, 105 Tenn. 152; Haralson v. Lang- 
ford, 18 S.W. 339, 66 Tex. 111. 


23. Woodall v. Kelly, 5 So. 164, 85 
Ala. 368, 7 Am.S.R. 57; Little v. 
Bishop, 61 S.W. 464, 22 Ky.L. 1747; 
Earle v. Marx, 15 S.W. 595, 80 Tex. 
39. 

[a] Sufficiency of allegation.—In- 
solvency of the vendor should be al- 
leged in direct terms; and an allega- 
tion in defendant’s answer that he 
fears that the vendor will be unable 
to respond in damages on his war- 
ranty, for he knows of no property of 
the vendor subject to execution, is 
not a _ sufficient averment of  in- 
solvency. Carson vy. Kelley & Sweatt, 
GYRE KES: BGS 

24. Little v. Bishop, 61 S.W. 464, 
22 Ky.L. 1747. 

25. Walker v. Towns, 23 Ark. 147; 
Glasscock v. Robinson, 21 Miss. 85; 
Simmons v. Bailey, 58 S.W. 277, 105 
Tenn. 152; Leird v. Abernathy, 10 
Heisk. (Tenn.) 626; Haralson y. Lang- 
ford, 18 S.W. 339, 66 Tex. 111. 

{a] Thus, where an answer set- 
ting up, as a defense, an outstanding 
encumbrance, shows that it embraces 
other Jand than that sold defendant, 
it should also show that the part of 
the land which the vendor owned 
after the sale to defendant was in- 
sufficient to satisfy the lien. Brown 
v. Montgomery, (Tex.Civ.App.) 31 S. 
W. 1079. 


26. Harle v. Marx, 15 S.W. 595, 80 


Tex. 39; Haralson y. Langford, 18 S. 
W. 339, 66 Tex. 111; Carson v. Kelley 
& Sweatt, 57 Tex. 379; Moore v. 


vogeh 54 S.W. 1061, 22 Tex.Civ.App. 
ie 

{a] Allegation held insufficient.— 
An allegation by defendant that he 
was told that the title was good by 
an attorney and relied on such repre- 
sentation in purchasing is not an al- 
legation that he did not know of a de- 
fect in the title, but rather he relied 
on the attorney’s opinion, regardless 
of the defect. Moore v. Vogel, 53 S. 
W. 1061, 22 Tex.Civ.App. 235. 

27. Haralson y. Langford, 18 S.W. 
3307806 Lex. Lidl. 

28. Johnson y. Douglass, 28 S.W. 
515, 60 Ark. 39; Hooks v. Berry-Hart 
Co., 274 P. 657, 135 Okl. 161. 

[a] Formal offer not required.— 
An answer setting up the vendor’s 
obligation and inability to give a good 
title, and asking that he be compelled 


‘ 


to remove all encumbrances, or if 
unable to do so, that the contract of 
purchase be rescinded, is sufficient on 
demurrer, without a formal offer to 
restore the premises. Johnson vy. 
Douglass, 28 S.W. 515, 60 Ark. 39. 

29. Benjamin v. Hobbs, 31 Ark. 
151; Walker v. Towns, 23 Ark. 147. 

30. Cross bill bringing in original 
Deer nonen as defendant see supra § 
1 A 


31. See Equity §§ 596-617. 


32. Brisco vy. Minah Consol. 
Cos 82) BY abo: 


Min. 


33. Cunningham y. Hedrick, 23 W. 
Va. 579. 
34. Robben v. Benson, 173 P. 766, 


37 Cal.App. 227; Harper v. Lott Town 
& Improvement Co., (Tex.Commn. 
App.) 228 S.W. 188 [aff (Civ. App.) 204 
S.W. 452]; Tinsley v. Houston Land 
eee Co., (Tex.Civ.App.) 36 Siw. 


{a] Illustrations—(1) Where a 
vendor, after breaching its contract 
to furnish an abstract showing title 
free from defects, sues to foreclose 
purchaser’s rights, and the purchaser, 
within the time for answering, sur- 
rendered the land, he might file a 
cross complaint to recover install- 
ments paid and damages for the 
breach. Robben v. Benson, 173 P. 766, 
37 Cal.App. 227. (2) A cross bill, al- 
leging that the vendor guaranteed 
sufficient irrigation for the land, that 
the land had not been adequately ir- 
rigated, and that the purchaser had 
sustained damage by reason thereof, 
is good as against general demurrer. 
Harper v. Lott Town & Improvement 
Co., (Tex.Commn.App.) 228 S.W. 188 
[aff (Civ.App.) 204 S.W. 452]. 


[b] Breach of contract and not 
fraud.—In a vendor’s action to fore- 
close a vendor’s lien, in which the 
purchasers file a cross action, a cross 
bill, alleging that the vendor guaran- 
teed sufficient irrigation for the land, 
and that the irrigation had not been 
adequate, sets up an action for breach 
of contract, and not an action based 
on fraud. Harper vy. Lott Town & Im- 
provement Co., (Tex.Commn.App.) 228 
S.W. 188 [aff (Civ.App.) 204 SuW. 452). 


[c] Allegation held insufficient.— 
Where, in action to foreclose a ven- 
dor’s lien, defendant in a cross action 
pleads damages for breach of contract 
alleged to have been made with plain- 
tiffs, and in support of such allega- 
tion sets out a contract purporting 
on its tace to have been made with 
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tract,’> or defect of title.*® 


covenants therein as a defense.*! 


[§ 1261] (4) Reply. The general rules govern- 
ing the necessity and requisites of a replication or 
reply in civil cases,*? particularly in suits in equity,** 


parties other than plaintiffs, without 
showing by further allegation how 
plaintiff’s liability accrued, a general 
demurrer to answer may properly be 
sustained. Zimmerman v. Keith, 
(Tex.Civ.App.) 224 S.W. 288. 

35. Cunningham vy. Hedrick, 23 W. 
Va, 579: 

36. Smith v. Owenton-Ensley High- 
lands Land Co., 122 So. 663, 219 Ala. 
422; Leird v. Abernathy, 10 Heisk. 
(Tenn,) 626, 

[a] Allegation held sufficient.—A 
eross bill alleging that, notwithstand- 
ing defendants received a deed before 
legal title was in the grantor, they 
withheld the purchase money, or part 
thereof, until the vendor acquired the 
legal title, and that at the time of 
payment they had no notice of plain- 
tiff’s unrecorded claim or lien, states 
a good defense to the extent of the 
consideration so withheld. Smith v. 
Owenton-Ensley Highlands Land Co., 
122 So. 663, 219 Ala. 422. 


Pleading defect of title as defense 
generally see supra § 1259. 


37. Broughton y. Mitchell, 64 Ala. 
10. 
38. See Equity § 597. 
39. Wing v. Goodman, 75 Ill. 159. 
40. Admission by answer see HEqui- 


ty §§ 564-566. 


Leas Sears v. Henry, 13 Bush (Ky.) 
413. 

42. See Pleading §§ 393-442. 

43. See Equity §§ 585-595. 

44. Edwards v. Edwards, 24 Ohio 
St. 402; Wittliff v. Biscoe, 128 S.W. 


1153, 61 Tex.Civ.App. 125. 


[a] Thus, where a petition to en- 
force a vendor’s lien is filed by a judg- 
ment creditor of the vendor, an an- 
Swer averring that the purchase mon- 
ey has been fully paid to the vendor 
must be replied to or it will be taken 


as true. Edwards v. Edwards, 24 
Ohio St. 402. 
[b] Reply held sufficient.—Where 


defendant pleads a waiver of the lien 
by taking other security, an allega- 
tion by plaintiff in reply showing 
fraud inducing the taking of such ad- 
ditional security is proper as an an- 
swer to’ the plea of implied waiver of 
the vendor’s lien, and is not subject 
to exception on the ground that the 
fraud alleged is unavoidable except 
as a ground for rescinding the whole 
transaction. Wittliff v. Biscoe, 128 S. 
W. 1153, 61 Tex.Civ.App. 125. 


45. Tom’s Creek Coal Co. v. Skeene, 
90 S.W. 993, 28 Ky.L. 962. 


When a bill is filed 
against the purchaser, who is in possession under 
the contract, to subject the lands to the payment of 
the purchase money, a cross bill is the proper rem- 
edy to obtain a conveyance of the legal title.*’ 
since the object of a cross bill is to enable defend- 
ant to obtain affirmative relief,** if the facts alleged 
in it are nothing more than a defense to the case 
made in the bill, and if proved could afford defend- 
ant no affirmative relief, the cross bill is bad.*° 


As admission.4® The acceptance of a deed is ad- 
mitted where defendant pleads a counterclaim, seek- 
ing to recover damages for a breach of a stipulation 
in the deed, or relying on the breach of one of the 
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necessary.*® 
But, 


sible.*® 


plaint.*1 


[a] In West Virginia (1) under 
Code c¢ 125 §§ 35, 36, where the an- 
swer is merely one of defense and not 
of new matter constituting a claim 
for affirmative relief, a special reply 
should not be filed but only a general 
replication. Long v. Perine, 23 S.E. 
611, 41 W.Va. 314; Depue v. Sergent, 
21 W.Va. 326. (2) Even where a spe- 
cial reply is necessary, if it appears 
that there was a full and fair hear- 
ing of the cause on its merits, and 
that substantial justice has been done, 
the decree will not be reversed be- 
cause such a reply was not filed. Cun- 
ningham v. Hedrick, 23 W.Va. 579. 


46. See Pleading §§ 1144-1211. 

47. See Equity §§ 670-678. 

48. Scott v. Page, (Mo.App.) 224 
S.W. 1001; Luse v. Beard, (Tex.Civ. 


App.) 252 S.W. 243; Wittliff v. Biscoe, 
L287 SW iL b3ds Ol RexCiv. App. t25% 

[a] Plea of not guilty is waived 
by a special answer setting up special 
defenses. McGregor v. Sima, 33 S.W. 
1014, 12 Tex.Civ.App. 105. 


[b] Waiver.—Where, in a_ suit 
against a husband and wife to fore- 
close a vendor’s lien, defendants plead 
a waiver of the lien by express agree- 
ment, and by an agreement to look to 
the husband and other security for 
the payment of the price, a reply 
denying an agreed waiver of the lien 
and alleging the taking of security 
on land purporting to be owned by the 
husband as additional security, and 
averring fraudulent representations 
by the husband to induce the taking 
of security on such land, and the hus- 
band’s insolvency and want of owner- 
ship of such land, raises the issue of 
waiver or nonwaiver of the vendor’s 
lien at the time of the sale. Wittliff 
¥v. Biscoe, 128, S.W.s 1153, 61) DexiCiv. 
App. 125. 


Admissibility of evidence generally 
see infra § 1269. 


49. Maltby v. Conklin, 195 P. 280, 
50 Cal:App. 201; Olvey v. Jackson, 4 
N.B. 149, 106 Ind. 286; Moter v. 


Hershey, 205 N.W. 239, 48 S.D. 493; 
Jackson v. Fawlkes, (Tex.) 20 S.W. 
136; Moore v. Vogel, 54 S.W. 1061, 22 
Tex.Civ.App. 235; McGregor yv. Sima, 
33 S.W. 1014, 12 Tex.Civ.App. 105. 
[a] Evidence admissible under 
pleading.—(1) In trespass to try ti- 
tle by the heirs of a deceased vendor, 
a deed executed by one of the heirs 
transferring his interest to plaintiff 
is admissible in evidence without any 
special pleading, either as an after- 
acquired title or because it was exe- 
cuted before institution of the suit. 
Buckley v. Runge, (Tex.Civ.App.) 136 


are applicable in a suit to enforce a vendor’s lien 
Where the answer is a mere denial of the allegation 
of the lien set forth in the petition, a reply is un- 
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n.*t# 


[§ 1262] (5) Issues, Proof, and Variance. In ac- 
cordance with the rules relating to issues, proof, and 
variance in general,*® particularly in suits in equi- 
ty,*7 evidence may be introduced and the case tried 
only on an issue or theory presented by the plead- 
ings;*8 and on the other hand, evidence of facts 
which are not alleged in the pleadings is not admis- 
Although the lien is erroneously designated 
in the pleadings as a vendor’s lien, it may be fore- 
closed as a contract lien, if all the facts out of which 
the lien arose are pleaded.*° 
in issue every material allegation of the bill or com- 


A general denial puts 


Matters to be proved. It is incumbent on plaintiff 


S.W. 533. (2) In a vendor’s suit to 
establish a lien on land sold, allega- 
tions that a defendant claimed some 
interest in the land, of the exact na- 
ture of which plaintiff was not ad- 
vised, which lien claim was inferior 
to plaintiff's, are sufficient to let in 
plaintiff’s proof consisting of a prima 
facie case and to require such defend- 
ant to set up such claim as he had. 
Luse v. Beard, (Tex.Civ.App.) 252 S. 
W. 243. (3) In a suit by the holder 
of a vendor’s lien note, in which the 
holder of a similar note intervened, it 
is not error to permit evidence of own- 
ership, assignment, or transfer of the 
intervener’s note, without denial of 
the assignment made: by the vendor 
under a sworn plea. Smith v. Cooley, 
(Tex.Civ.App.) 164 S.W. 1050. 

{b] Evidence of value of land is 
inadmissible where there is no plea 
of failure of consideration. Olvey v. 
Jackson, 4 N.E. 149, 106 Ind. 286. 

[c] Evidence to show fraud is in- 
admissible unless fraud is pleaded. 
Claflin v. Harrington, 56°S.W. 370, 23 
Tex.Civ.App. 345; Houx v. Blum, 29 
S.W. 1135, 9 Tex.Civ.App. 

[dad] Waiver of lien.—In an action 
against grantees of the purchaser to 
enforce a vendor’s lien, defendants 
cannot urge that plaintiff’s acceptance 
of a mortgage from the purchaser de- 
prived plaintiff of his vendor’s lien, 
where defendants did not plead a 
waiver of the vendor’s lien. Maltby 
v. Conklin, 195 P. 280, 50 Cal.App. 201. 


[e] Under general denial, defend- 
ant is not entitled to judgment on evi- 
dence of superior title, since such de- 
fense is an affirmative one, which: 
must be pleaded. Moore y. Vogel, 54 
S.W. 1061, 22 Tex.Civ.App. 235.~ And 
see supra § 1256. 

{f] In an action for strict fore- 
closure of a land contract, testimony 
as to the value of well and breaking 
was properly excluded, where this 
was not embraced in the pleadings, 
and application to amend was too late. 
ee Hershey, 205 N.W. 239, 48 


50. Maryland Casualty Co. v. Wil- 
lig, (Tex.Civ.App.) 10 S.W.(2d) 415. 


51. Fuller v. Fuller, 100 N.E. 869, 
52 Ind.App. 488; Newcom v. Ford, 
(Tex.Civ.App.) 222 S.W. 592. 

fa] Thus, where, in an action on a 
vendor’s lien note, plaintiff by a sup- 
plemental petition alleges that de- 
fendant had possession of the note 
through mistake and that he owed 
the note and had not paid it, evidence 
to explain his possession and show 
that it was not through mistake is 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ae 
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to present evidence of every fact essential to show 
his right to enforce his lien as alleged,>? and on de- 
fendant satisfactorily to prove every fact essential 
to the matter of defense relied on by him.°? Where 
the action is brought by one only of the vendors 
named in the contract and the presumption is that 
both continue to be owners thereof, plaintiff, al- 
though alleging in the petition that he is the owner 
thereof, must prove his interest where defendant 
demands strict proof of the allegation of owner- 
ship.°* Under a general denial plaintiff must prove 
that the purchaser is still indebted for some part 
of the purchase price;*® and, where plaintiffs sue to 
restrain foreclosure of vendor’s notes, and defend- 
ant reconvenes and prays foreclosure of the lien 
notes and the allowance of attorney’s fees, a gener- 
al denial by way of answer is sufficient to put defend- 
ant on proof.°® 


Variance. Plaintiff’s allegations and proof must 
correspond in all material respects; he cannot ob- 
tain relief by averring one state of facts or ground 
for relief in his bill and establishing a different state 
of facts or ground for relief by his proofs,®? unless 
the variance is an immaterial one,®® or is cured by 
the answer and reply.®® But, where plaintiff pleads 
a vendor’s len, but the evidence shows only an or- 
dinary lien, the court may still give judgment of 


foreclosure. °° 
[§ 1263] r. Evidence*—(1) 


Presumptions and 


admissible under a general denial. 
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869, 147 Iowa 537. 
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Burden of Proof—(a) In General. The rules appli- 
cable in civil actions generally in regard to pre- 
sumptions®' and the burden of proof*? apply in suits 
to enforce vendors’ liens.¢? Where suit is brought 
on vendor’s len notes, where defendant admits the 
execution of the notes, he has the burden of proving 
any defense set up by him.®* ‘Possession by the ven- 
dor of a vendor’s lien note, together with its indorse- 
ment by the vendor “without recourse,” puts the 
burden of proof on the purchaser and his grantee to 
show that the assignee was not an innocent trans- 
feree of the note.°> <A plea of general denial re- 
quires the holder of a vendor’s lien note to prove 
ownership of the note.®* 


In action to foreclose land contract the vendor is 
required to prove only what the law requires.®? 
Where the covenants of the contract are dependent, 
the vendor must show an offer of performance,®* 
or that at the time of trial he was ready and willing 
to perform the terms of the contract.®® 


[§ 1264] (b) Waiver or Nonexistence of Lien. 
Where the purchase money of land remains unpaid, 
the law presumes the existence of a vendor’s lien, 
unless the terms of the contract or the attending eir- 
cumstances furnish satisfactory evidence that the 
parties did not intend that a lien should be reserv- 
ed,*° and the burden of proving a waiver of the lien, 
or that no lien was reserved, is on the purchaser,*4 
unless it is clearly manifest that it was intended that 


[b] There is no variance where 


Newcom v. Ford, (Tex.Civ.App.) 222 
S.W. 592. 

52. Boynton v. Salinger, 126 N.W. 
369, 147 Iowa 537; Harris v. Critten- 
den, 34 Tex. 177. 

‘fa] Tlustrations.—(1) A lien on 
land cannot be sustained without 
proof that the claim is against some 
particular tract; and the mere recital 
in the note that it is given “for land 
sold” is not sufficient. Harris v. Crit- 
tenden, 25 Tex. 325. (2) In order that 
a lien may be enforced for the amount 
of a note it must be shown, in order 
to countervail an acknowledgment of 
payment in the deed, that the note 
was given for unpaid purchase money 
due on the land. Cuney’s Ex’rs v. 
Beli, 34 Pex wT. 

[b] Ownership of land.—Although 
the petition alleges that prior to exe- 
cution of the contract plaintiff was 
the owner of the land, yet, if defend- 
ant admits execution of the contract, 
and that he has taken possession 
thereunder, and all that is thereby ex- 
acted of the vendor thereafter is the 
execution of a deed, proof of Such 
former ownership is not necessary to 
a prima facie case for the relief pray- 
ed. Boynton v. Salinger, 126 N.W. 
369, 147 Iowa 537. 


53. Hobson v. Wilson, 73 So. 332, 
197 Ala. 649; Mims v. Hunken, (Tex. 
Civ.App.) 262 S.W. 930 [error dism 
Sub nom. National Compress Co. v. 
Hamlin, (Tex.) 269 S.W. 1024]; Luse 
v. Beard, (Tex.Civ.App.) 252 S.W. 243. 


[a] TIllustration.—In an action to 
foreclose a prior vendor’s lien note a 
codefendant, who fails by his evi- 
dence to sustain his allegation of 
ownership of a vendor’s lien note, is 
not entitled to have judgment for the 
note notwithstanding defendant mort- 
gagor interposed no answer as to co- 
defendant. Mims vy. Hunken, (Civ. 
App.) 262 S.W. 930 [error dism sub 
nom. National Compress Co. v. Ham- 
lin, (Tex.) 269 S.W. 1024]. 


54. Boynton vy. Salinger, 126 N.W. 


55. Fuller v. Fuller, 100 N.E. 869, 
52 Ind.App. 488. ; 

56. Frantz v. Masterson, (Tex.Civ. 
App.) 133 S.W. 740. 

57. Doonan v. Glynn, 26 W.Va. 225. 
And see cases infra this note. 


[a] Wariance held fatal.—(1) In 
general. Martin v. Cauble, 72 Ind. 67; 
Waterfield v. Wilber, 31 N.W. 553, 64 
Mich. 642; Wagley v. Western Union 
Land Co., (Tex.Civ.App.) 73 S.W. 1065. 
(2) Between an allegation that the 
note of a third person indorsed by the 
purchaser was taken as additional 
security for part of the agreed price 
without waiving the vendor's lien, 
and proof that a contract lien in the 
nature of an equitable mortgage was 
expressly reserved. Kyle v. Bellen- 
ger, 79 Ala. 516. 


58.--Nance v. Gray, 38 So. 916, 143 
Ala. 234, 5 Ann.Cas. 55. 


[a] Wariance as to description of 
land.—A variance between the de- 
scription of the land contained in the 
purchase-money note and the descrip- 
tion contained in the bill is immate- 
rial. Nance v. Gray, 38 So. 916, 143 
Ala. 234, 5 Ann.Cas. 55. 


59. Schmidt v. Gaukler, 120 N.W. 
746, 156 Mich. 243; Melton v. Beas- 
ley, 121 S.W. 574, 56 Tex.Civ.App. 537. 


[a] TIllustration.—The variance be- 
tween the petition specifically plead- 
ing a vendor’s lien and the proof es- 
tablishing a contract lien is correct- 
ed by the answer alleging the execu- 
tion of a vendor’s lien note which had 
been fully satisfied, and that the note 
in suit was given for borrowed mon- 
ey, and that the lien was attempted 
to be fixed on the land as an original 
vendor’s lien note, and by the reply 
alleging that the intention of the par- 
ties was that the note in suit should 
stand in place of the original note, 
and be a lien on the land, justifying a 
judgment foreclosing a contract lien. 
Melton y. Beasley, 121 S.W. 574, 56 
Tex@iveA DD. ube ls 


complainant’s bill to foreclose a land 
contract sets up the original contract 
only and the proof shows supplemen- 
tal agreements, where one of the de- 
fendants sets out in a cross bill such 
agreements in substance, and com- 
plainant in his answer thereto gives 
his version of their legal effect. 
Schmidt v. Gaukler, 120 N.W. 746, 156 
Mich. 243. 


60. Adams v. Bartell, 102 S.W. 779, 


‘46 Tex.Civ.App. 349. 


61. See Evidence §§ 25-88. 
62. See Evidence §§ 13-24. 
63. See cases infra §§ 1264-1268. 


64. Wedgworth v. Smith, (Tex.Civ. 
App.) 178 S.W. 641 [aff (Commn.App.) 
213 S.W. 254]. 

65. Biswell vy. Gladney, (Tex.Civ. 
App.) 182 S.W. 1168 [mod on other 
grounds (Commn.App.) 213 S.W. 256]. 

66. Mims v. Hunken, (Tex.Civ. 
App.) 262 S.W. 930 [error dism Na- 
tional Compress Co. v. Hamlin, (Tex.) 
269 S.W. 1024]. 

[a] Thus, in a suit to foreclose a 
vendor’s lien note and to hold an in- 
ferior codefendant’s alleged vendor's 
lien note, where defendant mortgagor 
filed no special defense against code- 
fendant’s claim of ownership of the 
latter note, but contested codefend- 
ant’s right to foreclose his lien, de- 
fendant’s plea was, as to codefend- 
ant, equivalent to at least a general 
denial which placed the burden on 
codefendant to show ownership of the 
latter note. Mims v. Hunken, (Tex. 
Civ.App.) 262 S.W. 930 [error dism 
National Compress Co. v. Hamlin, 
(Tex.) 269 S.W. 1024]. 

67. Dimon v. Wright, 214 N.W. 673, 
206 Iowa 693. 

68. Moter v. Hershey, 
239, 48 S.D. 498. 

69. Moter v. Hershey, supra. 

70. Presumption of existence of 
lien see supra § 1081. 

71. Ala.—Posey v. Dodson, 100 So. 


205 N.W. 
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no len should exist.72, But when it is shown that 
distinet security sufficient to operate as a waiver has 
been taken, the burden is shifted to the vendor to 
prove an understanding for its reservation,** as the 
taking of such security raises a rebuttable presump- 
tion of an intent to waive the lien,** and is consid- 
ered prima facie evidence of such intent.7° Where 
plaintiff sues on a renewal vendor’s lien note, the 
original note having been barred by limitations, 
plaintiff has the burden of proving execution of the 
renewal note by defendant who has pleaded non est 
factum.’® Where a bond to convey shows a sale of 
both real and personal property for a consideration 
in gross, no lien arises therefrom, so that the bur- 
den of proving a separate consideration for the land 
is on plaintiff seeking to enforce a vendor’s hen.** 


[§ 1265] (c) Notice of Lien. Where the vendor, 
in an action to enforce his lien against the assignee 
of the purchaser, alleges that the assignee had no- 
tice of the nonpayment of the purchase money,‘® or 
where plaintiff seeks to enforce his lien against a 
purchaser, who has a legal title, complete and fair 
upon its face,*® or seeks to enforce it against per- 
sons who, as judgment creditors of the purchaser, 


488, 211 Ala. 335; Monk v. Stuart, 86/Baxt. 201; 
So. 529, 204 Ala. 562; Faulkner v.] 50. 
Fowler, 79 So. 257, 201 Ala. 685; Hob- 


son v. Wilson, 73 So. 332, 197 Ala. 649; 
Cook v. Atkins, 56 So. 224, 173 Ala. 
363; Spears v. Taylor, 42 So. 1016, 
149 Ala. 180, 13 Ann.Cas. 867; Dowling | 353 
v. McCali, 26 So. 959, 124 Ala. 633; 
McLean v. Smith, 18 So. 662, 108 Ala. 
533; Crampton v. Prince, 3 So. 519, 83 


Cas. 365; 


Va.) 186 
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Tex.—Dean v. Hudson, 1 Tex.Unrep. 
Springman y. Hawkiis, 113 
S.W. 966, 52. Tex.Civ.App. 249; 
shall v. Marshall, (Civ.App.) 42 S.W. 


Va.—Coles v. Withers, 33 Gratt. (74 


[§§ 1264-1267 


bought the land on a sheriff’s sale to enforce col- 
tection of their payments,’° the burden is on him to 
show that such person obtained the property with 
notice of his lien. But where the defense of innocent 
purchaser is set up affirmatively, and not in response 
to an averment of the bill, the burden of proof is on 
defendant,*! and he must show an actual and fully 
completed purchase for value.*? 


[§ 1266] (d) Fraud or Misrepresentation. The 
burden of proving fraud and misrepresentation is 
on the purchaser.*? 


[§ 1267] (e) Title. In the case of an executory 
contract, when there is a defense of want of perfect 
title, the burden of proof is on the vendor to show 
his title perfect, and not on the purchaser to point 
out the defects.°* But a different rule prevails when 
the contract has been executed and the purchaser is 
in unquestioned possession under a deed with cove- 
nants of warranty from a vendor who is not alleged 
to be insolvent; under such circumstances the bur- 
den shifts from the vendor to the purchaser,®® and 
the vendor is not obliged to deraign title beyond 


Ross v. Whitson, 6 Yerg. Jis only an inference of fact, and may 


be rebutted by evidence that such was 
not the intention of the parties. Nob- 
lett v. Harper, (Tex.Civ.App.) 136 S. 
Wea 59; 

75. Fonda v. Jones, 42 Miss. 792, 
2 Am.R. 669; Noblett v. Harper, (Tex. 
Civ.App.) 186 S.W. 519. 

76. Spearman v. Connor 
(Tex.Civ.App.) 175 S.W. 478. 


Mar- 


Bros., 


Ala. 246, 3 Am.S.R. 718; Wilkinson v. 
May, 69 Ala. 33. 

Cal.—Finnell v. Finnell, 105 P. 740, 
156 Cal. 589, 134 Am.S.R. 143; Fin- 
nell v. Finnell, 105 P. 740, 156 Cal. 
589, 134 Am.S.R. 143; Selna v. Selna, 
58 P. 165, V250@al. 357, 73 Am.S.R. 47; 
Maltby v. Conklin, 195 P. 280, 50 Cal. 
App. 201. 

Fla.—Bowen v. Grace, 59 So. 
64 Fla. 28; Lucas v. Wade, 31 So. 231, 
43 Fla. 419. 

Ga.—Mims vy. Macon & Western R. 
Co; 3 (Gawses: 

Idaho.—Rogers v. Crockett, 238 P. 
894, 41 Idaho. 336. 

Ill.— Wright v. Buchanan, 123 N.E. 
53, 287 Ill. 468; Martin v. Field, 25 
N.B. 1004, 135 Ill. 240 [aff 32 Ill.App. 
66]; Wilson v. Lyon, 51 Ill. 166; Wen- 
dell v. Pinneo, 127 Ill.App. 319; Renter 
v. McKinstry, 91 Ill.App. 255. 


Iowa.—Hays v. Horine, 12 Iowa 61, 
79 Am.D. 518. 


Ky.—Noel v. Hays, 43 S.W. 432, 19 
Key, teu lot, 


Mich.—Zeigler v. Valley Coal Co., 
113 N.W. 775, 150 Mich. 82, 13 Ann. 
Cas. 90; Sears v. Smith, 2 Mich. 243. 

Miss.—Pitts v. Parker, 44 Miss. 247. 

Mo.—Tate v. Citizens’ Sav. Bank of 
Cabool, 21 S.W.(2d) 222, 223 Mo.App. 
957. 

N.J.—Vandoren v. Todd, 3 N.J.Eq. 
397. 

N.Y.—Dubois v. Hull; 43 Barb. 26; 
Goldinger Realty Co. v. Stehr, 198 N. 
Y.S. 301, 120 Misc. 329 [aff 201 N.Y.S. 
905, 207 App.Div. 832]. 

Ohio.—Tiernan v. Beam, 2 Ohio 383, 
15°Am.D. 557. 

S.D.—Smith yv. Danforth, 223 N.W. 
59, 54 S.D. 250. 


Tenn.—Sehorn v. McWhirter, 8 


563," 


ae A Uae v. Lambert, 9 Sask.L. 

[a] . Rule applied.—(1) Where, on 
a bill to foreclose a vendor’s lien for 
unpaid purchase price, a bondholder 
under a mortgage given by the pur- 
chaser answered that complainants 
had agreed to waive in his favor any 
rights they had to any part of the 
selling price, and that defendant 
would have a first lien, the bondholder 
must prove the waiver. Stickle v. 
High Standard Steel Co., 80 A. 500, 
503, 78 N,J.Eq. 549, 578. (2) A waiver 
of a vendor’s lien cannot be presumed 
from the simple fact that the vendor 
executed the deed after the purchaser 
had refused to mortgage the property 
to secure the purchase price, and had 
stated that he desired to receive the 
property free from all encumbrances. 
79 NW. 293; 8 N.D. 


Bray v. Booker, 
347. 

72. Finnell v. Finnell, 105 P. 740, 
156 Cal. 589, 134 Am.S.R. 143; Maltby 
v. Conklin, 195 P. 280, 50 Cal.App. 201; 
Rogers v. Crockett, 238 P. 894, 41 
Idaho 336. 

73. Faulkner v. Fowler, 79 So. 257, 


201 Ala. 685; Spears v. Taylor, 42 So. 
1016, 149 Ala. 180, 13 Ann.Cas. 867; 
Fonda v. Jones, 42 Miss. 792, 2 Am.R. 
669; Weeks vy. Barton, (Tex.Civ.App..) 
SE SaWVien el Olds 


[a] Thus, in an action to enforce 
an alleged vendor’s lien securing pay- 
ment of a note executed by an alleged 
agent, it was necessary to prove that 
the note was executed for part of the 
purchase price, with knowledge and 
consent of the purchasers. Taylor v. 
Townsend, 198 S.W. 221, 177 Ky. 804. 


74 + $™~EWaulkner v. Fowler, 79 So. 257, 
201 Ala. 685; Noblett v. Harper, ('Tex. 
Civ. App:)" £36) Saws S19: 

[a] Extent of presumption.—The 
presumption of waiver of a vendor’s 
lien from the taking of other things 


77. Alexander v. Hooks, 4 So. 417, 
84 Ala. 605. 

78. Arnett v. Handley, 64 So. 66, 
185 Ala. 119; Stroud v. Pace & Alli- 
son, 35 Ark. 100; Malon v. Scholler, 
96 N.E. 499, 48 Ind.App. 691. 


79. Kelly v. Karsner, 2 So. 164, 81 
Ala. 500; .Wynn v. Rosette, 66 Ala. 
517; Lambert v. Newman, 56 Ala. 623; 
Powell v. Hunter, 165 S.W. 1009, 257 
Mo. 440; McKnight v. Bright, 2 Mo. 
110; Gahee v. Sneed, 21 N.C. 333; Mc- 
Alpine v. Burnett, 23 Tex. 649; Mc- 
Afee v. Wheelis, 1 Tex.Unrep.Cas. 65. 


80. John Silvey & Co. v. Cook, 68 
So 310, Odean 22S. 


81. Bates v. Bigelow, 96 S.W. 125, 
80 Ark. 86; Stroud v. Pace & Allison, 
Sosnas 100; Gahee v. Sneed, 21 N.C. 

82. Pearce vy. Foreman, 29 Ark. 
653; Johns v. Seeley, 114 So. 452, 94 
Fla. 851; Royal v. Miller, 3 Dana 
(Ky.) 55. 

83. Joseph v. Seward, 8 So. 682, 91 
Ala. 597; Rittenhouse v. Swango’s 
Adm’r, (Ky.) 128 S.W. 299; Fleming 
Vv. Kerns, 16 S.E. 600, 37 W.Va. 494, 


84. Simmons v. Bailey, 58 S.W. 
277, 105 Tenn. 152; Bennett v. Pierce, 
40 S.E. 395, 50 W.Va. 604. 


85. Simmons v. Bailey,’58 S.W. 277, 
105 Tenn. 152; Brown vy. Montgomery, 
34 S.W. 443, 89 Tex. 250; Hubert v. 
Grady, 59 Tex. 502; Wilson v. Moore, 
(Tex.Civ.App.) 85 S.W. 25; Medlan vy. 
Abeel, (Tex.Civ.App.) 47 S.W. 1041; 
Willis v. Lockett, (Tex.Civ. App.) 26 
S.W. 419; Bennett v. Pierce, 40 S.E. 
395, 50 W.Va. 604. 


[a] Especially is this true when 
the vendor shows a title prima facie 
good, resulting from possession un- 
der a recorded deed for five years. 
Hubert v. Grady, 59 Tex. 502. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1267-1270] 


himself.’¢ 


been sold for taxes and conveyed to 


deed prior to purchase, the burden is on the ‘pur- 
chaser to show that the tax deed actually covers the 


land conveyed to him, or some part 


[§ 1268] (f) Payment of Purchase Price. 
a bill to enforce a vendor’s lien on land, while the 
onus of proving payment may be on defendant,%® 
the recital of payment in the conveyance makes out 
a prima facie case,®® and shifts on complainant the 


onus of rebutting or overcoming 


where plaintiff admits the execution of a receipt in 
full filed by defendant with his answer, the burden 
is on plaintiff to overcome the defense of payment.®? 


[§ 1269] (2) Admissibility. In 
a vendor’s lien, the general rules 


86. Houston v. Howerton, (Tex. 


Civ.App.) 48 S.W.(2d) 338. 

87. Bortz v. Wright, 214 N.W. 552, 
206 Iowa 698. 

88. Cunningham v. McCormick, 127 

S.E. 909, 99 W.Va. 181. 
89. Jenkins v. Mathews, 2 So. 518, 
80 Ala. 486; ‘Tillar y. Clayton, 88 S. 
W. 972, 76 Ark. '405; +» Phillips v. 
Arnett, 175 S.W? 660, 164 Ky. 426, 

$0. See infra § 1270. 

91. Daniel v. Daniel, 108 So. 42, 
214 Ala. 406; Jenkins v. Mathews, 2 
So. 518, 80 Ala. 486; Zwingle v. Wil- 
kinson, 28 S.W. 1096, 94 Tenn. 246; 
Fitzpatrick vy. Yache, 152 N.W. 287, 
160 Wis. 446. 


92. Edwards v. Bohon, 
497 213 Ky. 521. 


93. See Evidence §§ 89-162. 
94. See cases infra this note. 


[a] Evidence held admissible.— 
(1) In a vendor’s suit on a contract 
making the purchaser’s agreement to 
buy land dependent on the purchas- 
er’s sale of other land to a third par- 
ty, in which the purchaser denied 
having sold other land, a judgment 
rendered for the purchaser’s broker in 
the broker’s action for commission for 
selling such other land is competent 
on the question of whether the pur- 
chaser had sold the other land. Knapp 
v. Gray, 239 S.W. 757, 153 Ark. 160. 
(2) In an action to foreclose a ven- 
dor’s lien notes where title to the 
land was involved, the court properly 
admitted in evidence, in rebuttal of 
defendant’s and intervener’s claims 
of title, a sheriff's deed which formed 


281 S.W. 


a link in the chain of title under 
which certain parties claimed. Lott 
v. Dashiell, (Tex.Civ.App.) 233 S.W. 


1103 [mod on other grounds (Commn. 
App.) 243 S.W. 1072]. 


95. McCaslin v. State, 44 Ind. 151; 
Good vy. Stansberry, 
240 S.W. 958; Bolden v. Hughes, 107 
S.W. 91, 48 Tex.Civ.App. 496. 

[a] Evidence to identify note as 


given for the purchase money is ad- 
missible. Sitz v. Deihl, 55 Mo. 17. 
96. McCaslin v. State, 44 Ind. 151. 
97. McCaslin v. State, supra; Good 
v. Stansberry, (Tex.Civ.App.) 240 S. 
'W. 958; Bolden v. Hughes, 107 S.wWw. 
91, 48 Tex.Civ.App. 496. 


98. McCaslin v. State, 44 Ind. 151. 
99. See cases infra this note. 
[a] Evidence held inadmissible.— 


(1) In a suit by a vendor on a ven- 
dor’s lien against the assignee of a 


Proof that the premises were conveyed 
to the vendor prior to date provided for settlement 
under the land contract is sufficient to raise a pre- 
sumption of ownership in the vendor.8? Where the 
suit is defended on the ground that the land had 


(Tex.Civ.App.)° 
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another by a tax 


lish the lien. 
thereof.8§ 


Under 


tract. 


it.°1 Likewise, 


a suit to enforce 
as to the admis- 


purchaser, exclusion of testimony by 
the assignee concerning the terms of 
his contract with the purchaser and 
as to what had been done by him and 
the purchaser under the terms of the 
contract was not error, since it had 
no effect on the rights of the vendor. 
Good v. Stansberry, (Tex.Civ.App.) 
240 S.W. 958. (2) Evidence in favor 
of defendant to prove that the prem- 
ises were conveyed to the vendor for 
the benefit of a third party, who had 
paid the consideration money, and in 
fraud of the latter’s creditors, is ir- 
relevant. Dubois v. Hull, 43 Barb. 
(N.Y.) 26. (3) Where the agreement 
for a conveyance, and a deed convey- 
ing land, merely show a sale subject 
to an existing lien, parol evidence is 
inadmissible in the absence of fraud 
or mistake to show that the grantee 
agreed to pay the debt secured by the 
lien. Maxwell v. Chamberlin, (Miss.) 
23 So. 266. 


1. See Evidence § 1730 et seq. 
2. See cases infra this section. 


3. [a] Evidence sufficient to sup- 
port decree for vendor.—(1) In a suit 
to foreclose a real estate contract, 
where’ defendant maintained that 
money which he paid to a bank or its 
cashier in the land deal should have 
been applied to reduce the debt to a 
certain amount, but was applied dif- 
ferently, evidence as to the price at 
which defendant purchased the land 
was held sufficient to support a de- 
cree for plaintiffs. Green vy. Parson, 
205 N.W. 941, 114 Neb. 24. (2) In an 
action to foreclose a land contract, 
receipts and stipulation were held to 
support a finding that an option pro- 
vision in the contract, under which 
the purchaser had a right on certain 
conditions to conveyance of the land, 
or to conveyance of an eighty-acre 
tract thereof, did not become opera- 
tive. Watne v. Halversen, 204 N.W. 
4, 52 N.D. 714. 


4. See cases infra this note. 


[a] Evidence held insufficient.— 
(1) To show sale, or intent to reserve 
lien. Haarala v. Mickelson, 139 N.W. 
504, 120 Minn. 276. (2) To establish 
vendor’s lien on real estate conveyed 
by complainants to defendant’s intes- 
tate. Randall _y. O’Driscoll, (R.1.) 
103 A. 9038. (3) In vendor’s suit 
against purchaser on contract making 
purchaser’s agreement to buy land 
dependent on his sale of other land to 
third party, in which he denied having 


sold land to third party, a judgment 
rendered for purchaser’s broker for 
commission for selling the land, is in- 
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sibility of evidence in civil cases®* apply, so that 
any competent evidence is admissible on behalf of 
plaintiff or defendant.°+* 
money,°®° the contract of sale,?® the deed made by 
the vendor to the purchaser,®’ and evidence of the 
tender of such deed and of demand for possession 
of the land®’ are admissible in evidence to estab- 
Irrelevant and immaterial evidence 
is inadmissible.°® 


[§ 1270] (3) Weight and Sufficiency. The rules 
governing the weight and sufficiency of evidence in 
civil actions generally’ apply in actions or suits to . 
enforce vendors’ 
Thus it is necessary for plaintiff to estab- 
lish by clear and convincing evidence a sale of land 
giving rise to a lien,* the consideration,® and terms 
of payment,® that the vendor was able and willing 
to perform the terms of the contract,’ acceptance by 
the vendee of the abstract tendered by the vendor,’ 
nonpayment of the purchase money,® or default of 


The note for the purchase 


hens,” or to foreclose a land con- 


Sufficient to prove the land had been 
sold, in view of purchaser’s explana- 
tion that he consented to judgment to 
avoid further litigation. Knapp v. 
Gray, 239 S.W. 757, 153 Ark. 160. 


5. Waterfield v. Wilber, 31 N.W. 
553, 64 Mich. 642; Dunton v. Out- 
house, 31 N.W. 411, 64 Mich. .419; 
Mowrey v. Vandling, 9 Mich. 39. 

(1) 


[a] Evidence held sufficient: 
To show amount of purchase price. 
Sprague v. Drew, CN. JE Ch, GeAems One 
(2) To show that contract price for 
land was amount paid by grantor for 
land plus amount of sewer assess- 
ment and interest on purchase price. 
Friedman v. Ender, 116 N.Y.S. 461. 
(3) To support findings on special 
issues that consideration for gravel 
rights on thirty-nine acres of land 
conveyed by third person to defendant 
was paid by plaintiff, and that deed 
to it was executed and delivered with 
understanding that it was purchased 
from plaintiff on same terms and con- 
ditions as rest of land in question. 
A og ade ys) (Tex.Civ.App.) 252 


6. Waterfield v. Wilber, 31 N.W: 
553, 64 Mich. 642; Dunton v. Out- 


house, 31 N.W. 411, 64 Mich. 419; 
Mowrey v. Vandling, 9 Mich. 39. 
[a] Evidence held sufficient to 


show, in an action to foreclose a land 
contract, that the land contract was 
executed pursuant to a written agree- 
ment, wherein plaintiff agreed to take 
a certain portion of the land in part 


payment. Bignell v. Franks, 180 N. 
W. 493, 212 Mich. 236. 
7. [a] Evidence held sufficient.— 


Eee v. Sime, 202 N.W. 476, 48 S.D. 
131. 


8. [a] Evidence held sufficient.— 
Sheehan v. McKinstry, 210 P. 167, 105 
Or. 473, 34 A.L.R. 1315. 


9. Adams v. Adams, 29 So. 6, 127 
Ala. 518; Jenkins v. Mathews, 2 So. 
518, 80 Ala. 486. 


[a] Evidence held sufficient: (1) 
To justify finding that lost vendor’s 
lien note sued on was unpaid. Witt v. 
Churchwell, 258 S.W. 360, 162 Ark. 357. 
(2) To show that notes in suit were 
for price of land sought to be foreclos- 
ed. Glasscock y. Robinson, 21 Miss, 
85; Wright v. Campbell, 18 S.w. 706, 
82 Tex. 388; Honaker v. Jones, 122 S. 
W. 529, 126 S.W. 4, 103 Tex. 239 (where 
land and chattels are sold for a lump 
sum, and notes are taken therefor, 
retaining a lien for the full amount 
on the land, it may be foreclosed with- 
out showing what proportion of such 
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the vendee'® or his assignee,!+ that there was an 
assignment to plaintiff, if he sues as an assignee of 
the vendor,’? or that a subsequent purchaser had 
notice of the existing lien when he purchased.1? Re- 
citals in the deed of full payment of the purchase 
money with acknowledgment of receipt thereof are 
prima facie evidence of payment.'* 
tiff seeks to establish a vendor’s lien on land ex- 
changed for land of defendant because of defend- 
ant’s fraud, such fraud must be proved by a pre- 


sum was given for the price of the 
land). (3) To show portions of pur- 
chase price remained unpaid. Brown- 
low v. W. T. Harrison, 135 So. 848,102 
Fla. 446; Wollenberger v. Hoover, 179 
N.E. 42, 346 Ill. 511; Kentucky Mut. 
Bidg., etc, Assoc. v. Hall, 102 S.w. 
1175, 31 Ky.L. 626; Morris v. Hill, 
74 S.W. 1048, 25 Ky.L. 252; Schneider 
v. Martens, 96 A. 673, 127 Md. 547; 
Gantt v. McClellan, (Tex.Civ.App.) 
2525S W% 22:9. 


{b] Evidence held insufficient: 
(1) To sustain burden on complain- 
ants to show indebtedness of pur- 
chaser. Thornton v. Esco, 61 So. 255, 
181 Ala. 241. (2) To show nonpay- 
ment. Huston v. Waidron, 55 N.W. 
610, 96 Mich. 49; Blair v. Dockery, 24 
Wis. 502. (3) To show amount due. 
Grove v. Miles, 71 Ill. 876. (4) To 
show true acreage so as to determine 
amount due. Williamson v. Maynard, 
32 S.W.(2d) 538, 236 Ky. 338. 

10. [a] Evidence held sufficient.— 
Sponsler v. Max, 203 N.W. 566, 113 
Neb. 477. 

[b] Evidence held insufficient (1) 
to show waiver of right to declare 
forfeiture (Nelson v. Smith, 126 N. 
W. 447, 161 Mich. 363) (2) or estop- 
pel to assert forfeiture (Nelson v. 
Smith, supra). 

11. [a] Evidence held sufficient. 
—Eneboe v. Yates, (Or.) 17 P.(2d) 319. 


12. See cases infra this note. 


[a] Evidence held sufficient.—(1) 
Admissions of defendant, and acts 
and declarations of the parties. Lee 
v. Michael, (Tex.Civ.App.) 35 S.W. 45. 
(2) Where an assignee of a vendor’s 
lien note sues to enforce the lien, 

. the assignment is sufficiently proved 
by a decree pro confesso against the 
assignor, made a party defendant to 
the suit to enforce the lien. Green v. 
Casey, 70 Ala. 417. (3) In an action 
to foreclose a vendor’s lien note 
brought by a transferee, the note in- 
troduced in evidence, and proof of 

. the contemporaneous execution of 

the conveyance and of a transfer of 
the note before maturity for a val- 

uable consideration, established a 

prima facie case in his favor. Watts 

v. Snodgrass, (Tex.Civ.App.) 152 S. 

W. 1149. 

{b] Evidence held insufficient to 
show assignment of note. Lockard vy. 
Jones, 8 So. 103, 89 Ala. 575. 

{c] Assignment for collection not 


shown. See Powell v. Powell, 117 
SIW. 113, 217 Mo. 57d. 


13. Harshbarger v. Foreman, 81 
Ill. 364. 
[a] Evidence held sufficient: (1) 


To show that note was secured in 
grantor’s deed, which was not pro- 
duced, by express reservation of ven- 
dor’s lien so as to make grantees pur- 
chasers with notice. Carter v. 
Thompson, 267 S.W. 790, 167 Ark. 272, 
305) Aslam, 1053: (2) To sustain 
finding that there were sufficient facts 
known to purchaser at time of pur- 
chase which, if pursued with reason- 
able diligence, would have given him 
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Where plain- 


notice that note sued on had not been 
paid, and that vendor’s lien by which 
it was secured had not been extin- 
guished, and that deed of release on 
record, purporting to release them, 
was a mistake. Hunker y. Estes, 
(Tex.Civ.App.) 159 S.W. 470. (3) To 
support findings and judgment that 
purchaser of real estate had notice of 
existence of vendor’s lien on property. 
Smith v. Schultz, 129 P. 640, 23 Idaho 
144. (4) To show that present owner 
of property was told of lien before 
paying purchase price. John Silvey 

Coty. Cook, 68 ‘So. '37, 191Ala, 228. 


[b] Evidence held insufficient.— 
(1) To show notice to subsequent pur- 
chaser. Harshbarger v. Foreman, 81 
Ill. 364 (loose, vague, and uncertain 
evidence); Maryland Land, etc., 
Homestead Assoc. v. Moore, 30 A. 605, 
33 A. 59, 80 Md. 102 (notice to defend- 
ant’s attorney, as agent); Mallard v. 
Jackson, (Tex.Ciy.App.) 45 S.W. 204 
(purchaser at execution sale). (2) To 
show that subsequent purchaser, who 
was made party to suit, had agreed 
to pay note secured by lien so as to 
authorize personal judgment against 
him. Neeley v. Lane, (Tex.Civ.App.) 
193 S.W. 390. (3) Where land was 
conveyed to a lumber company by a 
deed absolute, and a separate agree- 
ment executed reciting that payment 
was to be made from the proceeds of 
a contemplated sale of stock of the 
company, or, if the sale failed, in an- 
other prescribed manner, which agree- 
ment was recorded, testimony of the 
vendor that he understood he was to 
havea lien on the land, although he 
knew it was to be mortgaged by the 
purchaser to secure the price of other 
Jand, is insufficient to entitle him to 
a lien thereon against the rights of a 
subsequent grantee. Jacobson  y. 
sti Lumber Co., 223 P. 12, 128 Wash. 

36. 

[ec] Uncorroborated testimony.—A 
decree may be given for plaintiff on 
the uncorroborated testimony of a 
single witness as to notice, the chan- 
cellor deciding on the weight and cred- 
ibility of the testimony. Cornet v. 
Bertelsmann, 61 Mo. 118. 

14. Daniel v. Daniel, 108 So. 42, 214 
Ala. 406; Wright v. Buchanan, 123 N. 
BE, 58, 287 Ill. 468. 

15. Jones v. Reeves, (Mo.App.) 41 
S.W.(2d) 605. 


16. Behrens v. Dignowitty, 23 S. 
W. 288, 4 Tex.Civ.App. 201. 


17. Daugherty v. Hastburn, 11 S:; 
W. 1053) 74 Tex: 68; 
18. Brown v. Montgomery, 34 S. 


W. 4438, 89 Tex. 250. 


[a] Evidence held sufficient: (1) 
To show payment. Barnett vy. Bank 
of Pangburn, 228 S.W. 369, 147 Ark. 
500; Shenoy v. Phipps, 224 S.W. 393, 
145 Ark; 121; Tillotson v. Seal, 123 
N.W. 222, 145 Iowa 510; Peacock v. 
Newton, 189 S.W. 791, 144 Ky. 552; 
Sparks v. Anderson, (Miss.). 146 So. 
867; Yancey v. People’s Bank, 74 S. 
W. 117, 101 Mo.App. 605; Shaul v. 
Mann, 166 N.W. 619, 102 Neb. 265. See 


ponderance of the evidence.?® 
it is given for the price of described land sold to 
the maker by the payee is as good evidence of the 
lien as the deed;!® but a note not describing the 
land has been held insufficient of itself to prove a 
lien on the land described in the petition.'* 
tablish defenses to foreclosure of a vendor’s lien, 
proof beyond a doubt is not required; it is suffi- 
cient if they are established to the satisfaction of 
the court and jury as in other cases,!® 


[§ 1270 


A note reciting that 


To es- 


Clear and 


Bell v. Egelhoff, 204 Ill.App. 618. (2) 
To show outstanding encumbrance re- 
sulting in failure of consideration. 
Brown v. Montgomery, 34 S.W. 443, 89 
Tex. 250. (8) To warrant finding 
that notes were not lien on land and 
that defendant purchased without 
knowledge of debt and never assumed 
its payment. Gambill v. Grigsby, 179 
S.W. 822, 166 Ky. 716. (4) To sus- 
tain finding that purchaser did not 
affirm purchase, which was subject to 
rescission for mistake in pointing out 
land, although, after learning of mis- 
take and demanding rescission, he 
gave broker right to sell for limited 
period. Mayer v. Knudsen, 147 N.W. 
819, 126 Minn. 85. (5) To support 
judgment for defendant, in suit to 
enforce vendor’s lien against purchas- 
er from vendee, who claimed that he 
had legal title and purchased from 
vendee merely to buy his peace, and 
that his purchase was not his source 
of title. Powell v. Hunter, 165 S.W. 
1009, 257 Mo. 440. (6) To show that 
one of defendants was not authorized 
by the other defendant to sign his 
name to renewal of note sued on so as 
to revive the lien. Spearman v. Con- 


ini Bros., (Tex.Civ.App.) 175 S.W. 
[b] Evidence held insufficient: 


(1) To show fraud. Parmeter v. Wil- 
son, 4 S.W.(2d) 921, 176 Ark: 1205; 
Newton v. Terry, 22 S.W. 159, 13 Ky. 
L. 698; Orr v. Goodloe, 24 S.E. 1014, 
93 Va. 2638. (2) To show payment. 
Watson v. Appleton, 62 So. 765, 183 
Ala. 514; Fossett v. Turk, 54 So. 695, 
171 Ala. 565; Biswell v. Gladney, 
(Tex.Civ.App.) 182 S.W. 1168 [mod on 
other grounds (Commn.App.) 213 S. 
W. 256]. (3) To show that vendor’s 
title to land which vendor con'veyed 
to purchaser had failed, by reason of 
which vendor’s lien notes were with- 
out consideration. MeMurrey _ v. 
Lampkins, (Tex.Civ.App.) 47 S.W.(2da) 
851. (4) To show that vendor’s lien 
notes were executed by purchaser un- 
der duress. McMurrey v. Lampkins, 
(Tex.Civ.App.) 47 S.W.(2d) 851. (5) 
To show that titleto land was de- 
fective. Hendon v. Zirkle & Moore, 
ig: 69 te cOdie Aad 1efaie (6) To 
show that contract was procured 
by misrepresentations as to quali- 
ty and value and by undue _ influ- 
ence of plaintiff's agent, and that 
defendant was intoxicated at time 
of making it. Kenney v. Krajick, 145 
N.W. 630, 95 Neb. 259 [aff 149 N.W. 47, 
97 Neb. 38]. (7) To show that .ven- 
dee or his grantee had repudiated 
vendor’s title so as to bar vendor’s 
right to enforce lien by lapse of time. 
Hardy v. Wright, (Tex.Civ.App.) 168 
S.W. 462. (8) To show in suit to en- 
force vendor’s lien against eighty-acre 
tract, that as part of consideration 
plaintiff agreed to sell another eighty- 
acre tract, but refused to accept mon- 
ey and convey to defendant. Labat v. 
Ford, 217 S.W. 4738, 144 Ark. 642. (9) 
To show that conveyance of property 
secured by notes to holder was _ in- 
tended to release personal obligations 
of persons assuming to pay notes. 
Ellis v. Scarborough, (Tex.Civ.App.) 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1270-1274] 


convincing proof is required to establish a waiver of 
a vendor’s lien,’® or that no lien was retained.2° “A 
subpurchaser seeking a reduction in the amount of 
the purchase price because of a shortage in acreage 
must prove by a preponderance of evidence the price 
agreed on between the vendor and the original pur- 
chaser.?! 


[§ 1271] s. Trial—(1) Conduct of Trial—(a) 
Survey. In an action to enforce a vendor’s lien, 
where the premises are otherwise identified, it is not 
error to refuse an order for a survey;22 but where 
it is necessary to survey the land in order to identi- 
fy it, such survey should be made before judgment.?° 


[§ 1272] (b) Reference. On the trial of a suit to 
enforce a vendor’s lien,.it is competent for the court, 
under proper circumstances, to order a reference to 
a master to compute the sum due,?* to ascertain 
whether or not the land is susceptible of division,?® 
or to ascertain whether prior liens, which appear of 
record unreleased and undischarged, still exist.?° 
Whether or not notice to the parties is necessary is 
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usually a matter of statutory provision.?7 


[§ 1273] (2) Dismissal of Bill. If there is any 
evidence to sustain plaintiff’s case, however slight, 
the cause ought to be submitted to the jury;?8 and 
where the pleadings in a vendor’s suit to foreclose a 
contract on the ground that an installment was due 
and unpaid make the default an issue for the court 
to try on a hearing of the evidence, a dismissal is 
erroneous.*® But if there is no evidence whatever, 
the court may dismiss the bill.°° 


Time for motion. Under a statute providing that 
no mortgage or land contract subject to specific tax 
shall be enforced until the tax shall have been paid, 
a motion to dismiss a bill for foreclosure of a land 
contract on which the tax is unpaid is not prema- 
ture when made before the contract was offered in 
evidence.*+ 


[§ 1274] (3) Instructions. The general rules 
governing the giving and refusing of instructions? 
are applicable in this class of actions.?3 Thus in- 
structions must be confined to the issues raised,** 


279 S.W. 857 [aff (Commn.App.) 289 
S.W. 1002]. (10) To show release of 
vendee by his assignment of contract 
to purchase. Vanderwilt v. Broer- 


man, 206 N.W. 959, 201 Iowa 1107. 
(11) To show eviction. Wilson v. 
Moore, (Tex.Civ.App.) 85 S.W. 25. 


LS, welna.- ve (Selina, ps ce. Le. P25 
Cal’ 357, V3" Amis e4T; ZoOOkev. 
Thompson, 82 N.W. 930, 111 Iowa 463; 
Queen City Jockey Club v. Hahn, 53 
S.W. 22, 21 Ky.L. 784; Zeigler v. Val- 
ley Coal Co., 113 N.W. 775, 150 Mich. 
82, 13 Ann.Cas. 90. 


[a] Recital of payment in full in 
deed, while not of itself sufficient to 
show waiver of the lien, may be con- 
sidered to show the vendor’s actual 
intent to look to personal responsi- 
bility of the grantee and not to the 
land. Daniel v. Daniel, 108 So. 42, 214 
Ala. 406 (failure of vendor to take 
note or other evidence of debt may be 
considered to show actual intent to 
look to personal responsibility of 
grantee and not to the land). 


[b] Evidence held sufficient.—(1) 
In suit to enforce vendor’s lien, ven- 
dor having taken notes of third per- 
sons in part payment of purchase 
money, to sustain: chancery court’s 
conclusion that he thereby waived his 
implied vendor’s lien. Faulkner vy. 
Fowler, 79 So. 257, 201 Ala. 685. (2) 
In a suit to foreclose a vendor’s lien 
where it appeared that the vendor had 
taken independent security for the 
purchase money, and there was evi- 
dence that it was agreed between the 
parties that the lien be waived so 
that the land could be made the basis 
for the forming of a corporation and 
the warranty deed given the purchas- 
er recited a cash consideration, the 
testimony of complainant and his son 
to the contrary does not leave the 
matter in doubt so as to establish the 
lien. Jacobs v. Goodwater Graphite 
€o.,, 87 “So! 363,. 205 Alay 112° witt. v. 
Churchwell, 258 S.W. 360, 162 Ark. 
357 (testimony as to conversations 
with vendor long after payment of 
notes given to vendee by subsequent 
purchasers, not informed of such con- 
versations until after vendee’s death 
and institution of vendor’s action to 
foreclose his lien for nonpayment of 


notes given by vendee, held insuffi- |’ 


cient to warrant a finding that vendor 
was estopped to assert his lien as 
against such purchasers, or released 
it by agreeing to treat vendee’s offer 
to pay notes as payment and reloan 


money to vendee). 

[c] Evidence held insufficient to 
show waiver. Hobson vy. Wilson, 73 So. 
332, 197 Ala. 649; Spears v. Taylor, 42 
So. 1016, 149 Ala. 180, 13 Ann.Cas. 867; 
Hotfil v. Deweese’s Trustee, (Ky.) 112 
S.W. 1095 (purchase-money note sign- 
ed by another as surety with the un- 
derstanding that it was signed only be- 
cause it was a purchase-money note) ; 
Lucas v. Wade, 31 So. 231, 43 Fla. 419 
(by acceptance of mortgage); Lenox 
Vv. Earls, (Mo.App:) 185 S.W. 232; 
Bradbury v. Donnell, 119 S.W. 21, 136 
Mo.App. 676 (failure expressly to re- 
serve the lien in a mortgage taken for 
the price); Dean v. Hudson, 1 Tex. 
Unrep.Cas. 865 (it is not evidence of 
a waiver of a lien that the conveyance 
recited that the note was received 
as cash down); Jines v. Dodson, (Tex. 
Civ.App.) 279 S.W. 557 (to show ven- 
dor intended to waive lien on improve- 
ments removed); Henderson v. Haw- 
ley, - (Tex.Civ.App.) .237 S.W.. 341 
(where plaintiff agreed with a ven- 
dee who was unable to pay a vendor’s 
lien note to buy or pay off the note, 
and pay the vendee $100 for a con- 
veyance, evidence held to warrant the 
inference that until the conveyance 
she was to own and hold the lien); 
Wittliff v. Biscoe, 128 S.W. 1153, 61 
Tex.Civ.App. 125 (evidence held to 
justify a finding that a vendor did 
not contract to waive the vendor’s 
lien at the time of sale, justifying a 
decree foreclosing the lien for non- 
payment of the price); Addington vy. 
Fulton, 154 S.B. 565, 155 Va. 31 (evi- 
dence insufficient to establish vendor’s 
oral agreement to release lots from 
vendor’s lien when purchasers sold 
lots): Hendrick v. Jenkins, 140 S.E. 
483, 104 W.Va. 486. 


20. McLain y. Guinn, 
App.) 4 S.W.(2d) 121. 


[a] Evidence held sufficient to 
show that grantor did not reserve a 
lien on the property to secure consid- 
eration expressed, in an action by an 
administrator to declare a deed ex- 
ecuted by decedent to be a forgery, 
or, in the alternative, to declare that 
the purchase money had not been 
paid. Bell v. Blackshear, 91 So. 576, 
206 Ala. 6738. 


21. Orand v. Whitmore, 
App.) 185 S.W. 347. 


22. Slater v. Wilkins, 37 Tex. 667. 


23. Sebree v. Coleman, 22 S.W. 852. 
15 Ky.L. 242. 


(Tex.Civ. 


(Tex.Civ. 


Mac Brooks v. Robinson, 54 Miss. 


ola. 


mee Clark y. Carlton, 4 Lea (Tenn.) 
26. McClaugherty v. Croft, 27 S.B. 
246, 43 W.Va. 270. 


27. See statutory provisions; and 
case infra this note. 


[a] In Mississippi, under Code § 
1027, it is competent, in suits for the 
foreclosure or satisfaction of mort- 
gages or deeds of trust, if the court 
shall think complainant entitled to a 
decree, to refer to a master to com- 
plete the amount due; and he may 
proceed, without delay or notice to 
the parties, and no motion to confirm 
his report is necessary, and this stat- 
ute is applicable to a proceeding to 
enforce a vendor’s lien. Brooks v. 
Robinson, 54 Miss. 272; Kilcrease v. 
Lum, 36 Miss. 569. 


28. Mounce vy. Byars, 11 Ga. 180. 


29. Mattson v, Dresser, 155 P. 1186, 
S0nOr: 47; 


30. Mounce v. Byars, 11 Ga. 180 
(in a bill filed against subsequent pur- 
chasers, to enforce the vendor’s lien, 
if there is no evidence whatever of 
notice of the lien, the court may dis- 
miss the bill at the trial). 


31. Nelson y. Breitenwischer, 160 
N.W. 626, 194 Mich. 30. 


32. See Trial §§ 460-777. 
33. See cases infra this section. 


34 Banks v. McQuatters, (Tex.Civ. 
App.) 57 S.W. 334. 


[a] Instruction held proper as 
submitting issue of extinguishment 
of lien. Meridian First Nat. Bank vy. 
prephepe, 47 S.W. 832, 19 Tex.Civ. App. 


{[b] Instructions held erroneous or 
preperly refused.—(1) Where the 
only relief sought against the original 
grantor who recovered the land for 
the fraud of his grantee was foreclo- 
sure of the lien securing a note givy- 
en to the original grantee by a sub- 
sequent grantee and transferred to 
plaintiff, an instruction that, if the 
notes given the original grantor se- 
cured on other land were void, there 
could be no recovery against that 
grantor, was manifestly erroneous. 
Pope v. Beauchamp, 219 S.W. 447, 110 
Tex. 271 [setting aside (Commn.App.) 
206 S.W. 928 (rev (Civ.App.) 159 8S, 
W. 867)]. (2) The court need not in- 
struct on the issue of solvency of a 


- 
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must follow the pleadings,?® must be based on the 
evidence,?® must not assume the existence of con- 
troverted acts,?7 must not invade the province of 
the jury,*® and must not be misleading.*® Immate- 
rial issues should not be submitted to the jury.*? 


[§ 1275] (4) Questions of Law and Fact. As in 
civil actions generally,* where the evidence is con- 
flicting or is such that reasonable minds might draw 
different conclusions therefrom, it is a question of 
fact whether there was a sale and execution of a 
vendor’s lien note,4? whether a conveyance of two 
encumbered parcels spread the vendor’s len on 
both,*® whether the hen was waived,** or whether 
the purchaser of a-secured vendor’s len note had 
notice, constructive or actual, that the note arose 
‘out of a simulated sale of a homestead.*® Where, 
however, there is no conflict in the evidence, it is 
unnecessary to submit to the jury the question 
whether the holder of notes purchasing property se- 
curing them intended that the conveyance should be 
in satisfaction of the notes,*® or whether the parties 
to the conveyance intended a merger of the vendor’s 
lens and title.47 What constitutes an implied waiy- 
er of a vendor’s lien is a question of law,*® although 
the contrary has been held.4® Where circumstances 
were shown which would raise a vendor’s len, the 
existence thereof is a question of law.°° 


Direction of verdict. It is proper for the court to 
direct a verdict for plaintiff where no defense is 
established,®? and interveners have set up no case 
entitling them to recover;*? or for defendant where 
the petition contained no sufficient description of the 
land involved to enable the court to locate it to the 
end that judgment with reference thereto could be 
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made definite and certain,®? where the lease from 
the sale of which the len arose was not sufficiently 
described nor identified, and there was nothing in 
the pleadings, evidence, or record whereby a de- 
scription thereof might be made definite and certain 
so as to enable the court to render judgment with 
reference thereto,®>* where it did not appear that 
plaintiffs had any title to any property claimed to 
have been sold by them, but the petition and the 
contract of sale attached showed that prior to such 
alleged sale they had conveyed all their rights in and 
to the property in controversy,°*> where the evidence 
showed the note sued on and the land were not owned 
by plaintiffs, but had been allotted to another joint 
owner with plaintiffs in a parol petition,®® and where 
neither the pleadings nor evidence showed anything 
to enable the court to fix the amount.°®? 


[§ 1276] (5) Verdict. In order to sustain a de- 
eree enforcing a vendor’s lien, the verdict must find 
the facts necessary thereto.°* Thus a vendor’s hen 
cannot be decreed unless the verdict on the note finds 
that it was given in payment for the land claimed,°® 
and shows the amount of the debt and the existence 
of the len,®® although it has been held unnecessary 
expressly to find the existence of the lien where the 
execution of notes for the purchase price is admit- 
ted but want of consideration is alleged, and the ex- 
istence of the debt is found.*! But only in ease of 
an implied len is it necessary for the verdict to find 
the amount due, and not where the lien is expressly 
reserved,°” although if there is doubt whether the 
vendor reserved a lien, and the question is not sub- 
mitted to the jury, it is error to decree a foreclosure 
on a verdict for the price.** The verdict should be 


surety on the notes given the vendor 
where such issue is not material. 
Banks vy. McQuatters, (Tex.Civ.App.) 
57 S.W. 334. 

35. Crenshaw v. Claybrook, (Tex.) 
ASS Ws 536. 


36. Cole v. Horton, (Tex.Civ.App.) 
61 S.W. 503. 
37. Webb v. Robinson, 14 Ga. 216; 


Huffman vy. Cauble, 86 Ind. 591. 


38. Boling v. Howell, 93 Ind. 329. 


39. Cross v. Kennedy, (T'ex.Civ. 
App.) 66 S.W. 318. 


[a] Thus, in an action on purchase 
money notes and for the foreclosure 
of a vendor’s lien, instructions which 
fail to make the jury understand that 
unreasonable delay on the part of the 
purchaser in complaining of fraud 
was an absolute defense to his demand 
for rescission are objectionable. 
Luckenbach v. Thomas, (Tex.Civ. 
App.) 166 S.W. 99. ; 

40. See cases infra this note. 


{a] Mlustrations.—(1) In a_ suit 
by the holder of notes, who purchased 
property subject to a vendor’s lien se- 
curing the notes, to recover on the 
notes, and to foreclose the lien, sub- 
mitting the issue as to what was the 
fair and reasonable value of the prop- 
erty conveyed was improper, the only 
issue being whether the purchaser’s 
intent was that the conveyance should 
extinguish the notes. Ellis v. Scar- 
borough, (Tex.Civ.App.) 279 S.W. 857 
{aff (Commn.App.) 289 S.W. 1002]. 
(2) Where land subject to a yendor’s 
lien was exchanged by the holder of 
the legal title, who covenanted to pay 
the notes and took title to the land 


received in the name of a third per- 
son, in a suit to foreclose the lien 
there was no error in failing to sub- 
mit the immaterial issue of partner- 
ship between the covenantor and the 
third person or in instructing a joint 
and several judgment for the coven- 
antee against them. Rhoads v. Har- 
ris, (Tex.Civ.App.) 194 S.W. 621 (im- 
material because of covenant to pay). 


41. See Trial §§ 313-359. 

42. McNeal v. McCraw, (Tex.Civ. 
App;) 15 S!W.(2d), 139. 

43. Lanham v. West, (Tex.Civ. 
App.) 209 S.W. 258. 


44. Green v. Rule, 100 So. 380, 135 
Miss. 810. 

45. Brooker v. Wright, (Tex.Civ. 
App.) 216. S.W. 196; Durst v.. Blud- 
worth, (Tex.Civ.App.) 209 S.W. 217. 


46. Ellis v. Scarborough, (Tex.Civ. 
App.) 279 S.W. 857 [aff (Commn.App.) 
289 S.W. 1002]. 


47. Scarborough v. Ellis, (Tex. 
Commn.App.) 289 S.W. 1002 Laff (Civ. 
App.) 279 S.W. 857]. 


48. Mims v. Lockett, 68 Am.D. 521, 
Dion Crevconte 


49. Wilcox v. Austin First Nat. 
Bank, (Civ.App.) 52 S.W. 560 [aff 55 
Sow. 3L7, 93) Dex. 3.22) ] 


50. Cortimeglia v. Davis, 292 S.W. 
875, 116 Tex. 412; Hales v. Peters, 
(Tex.Civ. App.) 162 S.W. 386. 


[a] Thus the trial court improp- 
erly refused to enter judgment on a 
verdict finding facts necessary to sup- 
port a plea of limitation to the ven- 
dor’s lien, on the ground of conflict 
with the finding of a valid lien, as the 
finding of a valid lien is a conclusion 


of law and is therefore not within the 
province of the jury. Cortimeglia v. 
Davis, 292 S.W. 875, 116 Tex. 412. 
51. Potts v. Wilson, 123 S.E. 294, 
158 Ga. 316; King v. Quincy Nat. 
Fank, 69 S.W. 978, 30 Tex.Civ.App. 


52. Potts v. Wilson, 123 S.E. 294, 
158 Ga. 316. 

53. Blair v. Armstrong, (Tex.Civ. 
App.) 204 S.W. 465. 

54. Blair v. Armstrong, supra. 

55. Blair v. Armstrong, supra. 


56. Scott v. Watson, 
App.) 167 S.W. 268. 


57. Blair v. Armstrong, (Tex.Civ. 
App.) 204 S.W. 465. 


58. Heisch v. Adams, 16 S.W. 790, 
81 Tex. 94, 95; Preston v. Breedlove, 
45 Tex. 47; McConkey v. Henderson, 
24 Tex. 212; Texas Land, etc., Co. v. 
ee cetne: 34 S.W. 996, 12 Tex.Civ.App. 

59. McConkey v. Henderson, 24 
Tex. 212: 


60. Texas Land, etc., Co. v. Wat- 
kins, 34 S.W. 996, 12 Tex.Civ.App. 603. 


[a] Verdict simply for amount of 
purchase-money note will not sup- 
port a judgment foreclosing the lien. 
Heisch v. Adams, 16 S.W. 790, 81 Tex. 
94; Preston v. Breedlove, 45 Tex. 47; 
McConkey v. Henderson, 24 Tex. 212. 


61. Brown v. Montgomery, (Civ. 
App.) 31 S.W. 1079 [rev on other 
grounds 34 S.W. 443, 89 Tex. 250]. 

62. Slade.v. Young, 32 Tex. 668. 


63. Mitchell y. Allen, 6 S.W. 745, 
69 Tex. -70. 


(Tex.Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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construed liberally, and so that it may rather stand 
than fall.** The rule that a general verdict shall not 
be controlled by the answers to interrogatories, if 
at all reconcilable therewith,*® applies to verdicts in 
suits to enforce vendors’ liens.*® 


[§ 1277] (6) Findings. As in the case of civil 
actions generally,®" findings must not be inconsist- 
ent®* and must be sufficient to support the conclu- 
sions of law.°® The findings of the judge, where the 
case is tried without a jury, should form the basis 
of the judgment, the same as findings in a verdict, 
where they are supported by evidence.7° A general 
finding in favor of plaintiff will support a decree in 
his favor even if no special finding on defendant’s 
alleged insolvency is made.71 


[§ 1278] t. Ancillary Remedies—(1) Receivers. 
After institution of a suit to foreclose a vendor’s 
hen, the vendor is, in a proper ease, entitled to have 
the rents and profits of the land applied toward the 
satisfaction of the debt,7? and in such ease a receiver 
will be appointed to collect the rents and profits 
where it appears that the property is in danger of 
being destroyed or injured by deterioration or im- 
proper cultivation,’® or where the vendee is insol- 
vent,‘* or is insolvent and the land is not a suffi- 
cient security,’® or is insufficient and is depreciat- 


ing;*® although it has been held necessary to show . 


threatened or actual waste or impairment of value 
together with insolvency.77 The mere insolvency of 
the purchaser has been held not sufficient authority 
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. 


for the appointment of a receiver,’® at least where 
it does not appear that he became insolvent after 
making the purchase.?® The mere fact that the 
property is not alone sufficient to satisfy the debt 
due the vendor is not enough to justify the appoint- 
ment of a receiver,*° but it must be necessary to 
prevent waste or impairment of the value of the 
property.*? Failure of the vendee in possession to 
pay the taxes is a sufficient ground for the appoint- 
ment of a receiver, for the neglect to pay the taxes 
might result in the loss of the property to all par- 
ties by a title against which the lis pendens would 
be of no avail.s* The power of appointing a receiver 
should be prudently and cautiously exercised, and 
except in clear and urgent cases should not be re- 
sorted to.** Especially is this so where the party 
invoking the interposition of a court of chancery 
has a plain and adequate remedy at law for the pro- 
tection and enforcement of the rights reserved to 
him under the contract.8¢ Ags a vendor cannot re- 
cover on purchase-money notes before their maturi- 
ty,°° in such a case he is not entitled to the appoint- 
ment of a receiver.®¢ 


[§ 1279] (2) Injunction. To preserve the securi- 
ty of his lien unimpaired to the vendor, the court 
may properly enjoin the purchaser, and his agent, 
from committing waste on the land and from selling 
or removing the personal property.87 Where no 
independent ground for an injunction is shown, but 
such remedy is merely subsidiary to the enforcement 


64. Patterson v. Allen, 50 Tex. 23. of a sndement, apked sale by the Bes P ne Hughes v. Hatchett & Trimble, 
Dlustration.—In response to] M™inistrator for the purpose of sat-|55 Ala. 631; Donohoe v. McCollam, 
etal whether an idadited cess ex- | isfying the judgment, was not unsup-| 112 S.B. 415, 91 W.Va. 220; Moore v. 


isted and whether it was secured by 
a vendor’s lien, a jury returned a ver- 


dict: ‘We, the jury, find that plain- 
tift shall recover from defend- 
ants the sum of five hundred 


and fifty-two dollars. . We also 
find that the entire tract of land sold 
. be and is hereby subject to the 
payment of this debt.” It was held 
that such verdict was sufficient. Pat- 
terson v. Allen, 50 Tex. 23. 

65. See Trial § 965. 

66. Higgins y. Kendall, 73 Ind. 522. 

67. See Trial § 964. 

68. Thurman v. First State Bank 
of Carbon, (Tex.Civ.App.) 300 S.W. 


123 [rev on other grounds (Commn. 
App.) 12 S.W.(2d) 146]. 


{a] Findings held inconsistent.— 
The jury’s findings that the note sued 
on was the vendor’s lien note and 
that the property had been paid for 
prior to its execution are in direct 
conflict with each other. Thurman v. 
First State Bank of Carbon, (Tex. 
Ciyv.App.) 300 S.W. 123 [rev on other 
grounds (Commn.App.) 12 S.W.(2d) 
146]. 

69. Malon v. Scholler, 96 N.E. 499, 
48 Ind.App. 691. : 


{a] Thus, in a suit to enforce a 
vendor’s lien against a subsequent 
purchaser, a finding that, before pur- 
chasing, defendant knew of the notes 
due plaintiff, ‘“‘which were claimed to 
be notes as a part of the purchase 
money of said real estate,” is insuffi- 
cient to show that defendant had no- 
tice of plaintiff's lien. Mallon vy. 
Scholler, 96 N.E. 499, 48 Ind.App. 691. 


70. Ramirez v. Smith, (Civ.App.) 
56 S.W. 254 [rev on other grounds 
59 S.W. 258, 94 Tex. 184]. 

[a] Findings held supported by 
evidence.—(1) A _ finding that the 
mortgagee, who was also the assignee 


ported by the evidence, where it was 
undisputed that the note secured by 
the mortgage included the amount due 
under the judgment. Cole v. Lewis, 
(Tex.Civ.App.) 159 S.W. 180. (2) In 
an action to foreclose a vendor’s lien 
by an assignee whose assignment was 
not recorded, a finding that a subse- 
quent lienor acquired its lien in good 
faith without notice for good consid- 
eration, that its agent exercised or- 
dinary care and prudence, that a rea- 
sonably prudent person would have 
believed that plaintiff’s assignor was 
the owner of the notes, and that the 
agent did so believe, was not unsup- 
ported. Busch y. Broun, (Tex.Civ. 
App.) 152 S.W. 683. 

71. Grimes v. Grimes, 40 N.E. 912, 
141 Ind. 480. 

72. Osburn v. Lindley, 
729, 168 Ark. 260. 


73. McCaslin v. State, 44 Ind. 151; 
Cotulla v. American Freehold Land 
Mortg. Co., (Tex.Civ.App.) 86 S.W. 
339. 


259 S.W. 


[a] Rule applied.—(1) A receiver 
will be appointed where defendant 
only claims the title and possession 
of such land under a title bond, the 
purchase money being unpaid (McCas- 
lin v. State, 44 Ind. 151), (2) and it 
is alleged and proved that defendant 
is Ro ees (McCaslin yv. State, su- 
pra). 


74 Gunby v. Thompson, 56 Ga. 
316; Tufts v. Little, 56 Ga. 139. 


[a] In Texas, under Rev. St. 
(1895) art 1465 § 2, the solvency of 
defendant has nothing to do with the 
right of plaintiff to the appointment 
of a receiver, when he presents a case 
covering the grounds specified in the 
statute, insolvency of defendant not 
being among the requirements. Co- 
tulla v. American Freehold Land 
Mortg. Co., (Civ.App.) 86 S.W. 339. 


Knight, 6 Lea (Tenn.) 427. 
76. Smith y. Kelley, 31 Hun (N.Y.) 


387 

77. Columbia Finance, ete., Co. v. 
Morgan, 44 S.W. 389, 628, 45 S.W. 65, 
19 Ky.L. 1761; Denby v. Ozeran, 255 
Mich. 477, 238 N.W. 218. 

78. Collins y. Richart, 14 Bush 
(Ky.) 621. isd 

78. Tumlin v. Vanhorn, 3 S.B. 264, 
77 Ga. 315; Jordan v. Beal, 51 Ga. 602. 


80. Murray v. Murray, 99 S.w. 301, 
124 Ky. 426, 30 Ky.L. 586; Morford v. 
Hamner, 3 Baxt. (Tenn.) 391. 


81. Murray v. Murray, 99 S.W. 301, 
124 Ky. 426, 30 Ky.L. 586; Collins v. 
Richart, 14 Bush (Ky.) 621; Colum- 
bia Finance, ete., Co. v. Morgan, 44 
S.W. 389, 628, 45 S.W. 65, 19 Ky.L. 
1761. 

82. Darusmont v. Patton, 
(Tenn.) 597. 


83. Tumlin v. Vanhorn, 3 S.E. 264, 
be Ge 315; Jones vy. Holliday, 37 Ga. 


84 Tumlin v. Vanhorn, 3 S.E. 264, 


4 Lea 


hile Gan pods:® (Collins tv. Richart, 14 
Bush (Ky.) 621. 
[a] Statutory remedy.—In an ac- 


tion to foreclose a vendor’s lien it has 
been held no defense to an application 
for the appointment of ‘a receiver of 
the property that plaintiff had an ade- 
quate remedy at law by sequestration. 
Cotulla _v. American Freehold Land 
Mortg. Co., (Tex.Civ.App.) 86 S.W. 339. 

85. See supra § 1214. 

86. Rosenberg y. Wilson, 128 S.B. 
178, 160 Ga. 399. 

87. Pemberton v. Barker, 203 S.W. 
9, 1384 Ark. 571; McCaslin vy. State, 44 
Ind. 151; May vy. Williams, 60 S.w. 
525, 109 Ky. 682, 22 Ky.L. 1328; Clarke 
v. Curtis, 11 Leigh (38 Va.) 559, 37 
Am.D. 625. 
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of the lien, the right to the injunction will depend en 
the right to enforce the lien.** As a vendor cannot 
recover on purchase-money notes before their ma- 
turity,*® in such a ease he is not entitled to an in- 
junction.®° 


[§ 1280] (3) Dispossession. The court cannot 
dispossess defendant and place plaintiff in posses- 
sion pending foreclosure of the land contract,?! and 
a subsequent vendee, who takes subject to a vendor’s 
lien, even though it be expressly retained in a deed 
under which his vendor held, is entitled to use and 
occupation and to rents of the premises that accrue 
before he loses title in some mode prescribed by 
law, and, in ease of foreclosure, retains title until 
the land is purchased at a statutory sale.°?? 


[§ 1281] u. Judgment or Decree—(1) Form and 
Requisites—(a) In General. The character of the 
decree to be rendered must be determined by the 
particular facts and circumstances in each ease, re- 
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gard being had to the equitable rights of the parties 
in the particular ease.®*? The decree must conform 
to, and be authorized by, the pleadings and evi- 
dence®* and the verdict or findings,®® and must not 
be incomplete or obseure;°° but where all the relief 
prayed for cannot be granted, it is the duty of the 
court to grant such relief as the established facts 
will warrant.°’ The meaning and effect of a decree 
may, in case of doubt, be ascertained by reference 
to the bill and other proceedings, particularly when 
these are referred to in the decree itself.°* A judg- 
ment of foreclosure will be upheld as valid wherever 
possible.°® Where the statute provides for the pro- 
cedure for foreclosure and redemption, the judgment 
need not so provide.t Where the statute is explicit 
as to the form of the decree, compliance with the 
statute is essential to the validity of the decree.” 


[§ 1282] (b) Description of Land. The land 
must be deseribed in the judgment or decree so that 
it can be identified,? and the officer ean ascertain 


124. 
89. See supra § 1214. 


90. Rosenberg v. Wilson, 115 S.E. 
7; 154 Ga: 625. 


91. Lowrie & Robinson Lumber Co. 
v. Rubin, 222 N.W. 169, 245 Mich. 224; 
Lindsey v. Hart, (Tex.Commn.App.) 
276 S.W. 199 [mod (Civ.App.) 260 S. 
W. 286]. 


92. Lindsey v. Hart, supra. 


98. Hendrix v. Barker, 68 N.W. 531, 
49 Neb. 369; Gardels vy. Kloke, 54 N. 
W. 834, 36 Neb. 493. 


94. Baldwin v. Whaley, 78 Mo. 186; 
Benedict v. Benedict, 85 N.Y. 625, 12 
N.Y.Wkly.Dig. 249; Marriott v. Cord- 
er, (Tex.Civ.App.) 4 S.W.(2d) 213; 
Dolinski v. First Nat. Bank, (Tex. 
Civ.App.) 122 S.W. 276. 


[a] Thus (1) where the jury found 
that the vendor did not agree to waive 
the lien, and the court found that 
nothing was said between the vendor 
and either of the purchasers at the 
time of the delivery of the deed or 
prior thereto with reference to re- 
taining or waiving the lien, and that, 
at the time of the delivery of the 
deed, one of the purchasers agreed to 
secure payment on the price remain- 
ing unpaid at a specified time by ex- 
ecuting a deed of trust on other land, 
a decree foreclosing the lien was prop- 
er, unless the evidence showed as a 
matter of law that the vendor con- 
tracted to waive the lien at the time 
of sale. Wittliff v. Biscoe, 128 S.W. 
1153; 61 Tex.Civ.App. 125. (2), A pe- 
tition by a transferee of vendor’s lien 
notes, which merely prays that the 
land be awarded to him without show- 
ing why, does not support a judgment 
awarding the land to him. Smith y. 
Tipps, (Tex.Civ.App.) 171 S.W. 816. 
(3) A decree for the aggregate amount 
of three vendor’s lien notes, one of 
which had not matured, but others 
being defaulted, is not beyond the 
fair scope of a bill which asked for 
such decree. Myers v. Wolf, 34 S.W. 
(ane 0iy 62 Tenn. 42. u(4)eLt is jer= 
ror to adjudge a sale of a defendant 
nonresident’s property, where the al- 
legations of the petition neither al- 
lege nor seek to point out the interest 
defendant holds in the property, or 
where such title is not shown in the 


judgment. Barney vy. Halbert, 2 Ky. 
Op. 629. c 
[b] Effect of vague description in 


complaint.—That the complaint, in an 


88. Widner vy. Olmstead, 14 Mich. / action to establish a vendor’s lien, so 


vaguely described a small part of the 
land that a decree with respect there- 
to could not be made, would not pre- 
vent the granting of relief, since the 
final decree for complainant could 
provide for the rights of the parties 
with respect thereto. Cook v. Atkins, 
56 So. 224, 173 Ala. 363. 

[ec] Property not subject.—A judg- 
ment foreclosing a lien on property 
not subject thereto under the allega- 
tions of the complaint ‘is erroneous. 
McPhaul vy. Byrd, (Tex.Civ.App.) 174 
S.W. 644. 


95.) Beaviers: Was Sims Glex. Civ. 
App.) 33 S.W.(2d) 564; Tipton v. Tip- 
ton, 118 S.W. 842, 55 Tex.Civ.App. 192. 


[a] General judgment for defend- 
ant on a finding that the vendor's lien 
note had been paid is not erroneous, 
although, strictly speaking, not au- 
thorized by the pleadings, where de- 
fendant was entitled to an equitable 
judgment that he was the owner of 
the note. Hasenbeck y. Hasenbeck, 
85 S.W. 916, 111 Mo.App. 38. 


96. Reed v. Tiroom, (Tex.Civ.App.) 
2 S.W.(2d) 909. 


97. Rhea v. Reynolds, 10 N.W. 549, 
12 Neb. 128. 


98. Ford v. Azbill, 85 S.W. 217, 120 
Si, ir PATE AR We BIC 
[a] Judgment quieting title in 


plaintiff and giving him possession is 
to be construed as a foreclosure of 
defendant's interest in the land and 
awarding possession merely as an an- 
cillary equitable remedy, and is nota 
judgment quieting title. Baldwin v. 
McDonald, 156 P. 27, 24 Wyo. 108. 

99. See cases infra this note. 

{a] TIllustrations.—(1) A  judg- 
ment on a vendor’s lien notes, held 
by. one claiming separate liens on each 
of several lots, for a lump sum, and 
foreclosure of a lien On all the lots, is 
not improper, where he was entitled 
to, and secured, personal judgment 
against defendant for the whole sum 
due, was awarded judgment and ex- 
ecution as the holder of a receivers’ 
certificate, which the court declared a 
first lien on all the property, and the 
proceeds of the sale, which was made 
on both the judgment on the notes and 
the receivers’ certificate, were not 
sufficient to entitle him to anything 
on the former. lHarly v. Smallwood, 
256 S.W. 1058, 302 Mo. 92. (2) Volun- 
tary appearance of the indorser of a 
vendor’s lien notes and consent to 


judgment in the district court of a 
county other than that where the 
land was situated does not render the 
judgment void as to the nonresident 
owner who defaulted, since it was the 
default which prevented the urging of 
the defense. Brophy v. Kelly, 211 F. 
22, 128 C.C.A. 382. (3) Necessary im- 
plication of a judgment foreclosing a 
vendor’s lien, in the light of a peti- 
tion alleging that the land had been 
conveyed, was that personal judg- 
ment would be against defendants 
named in that connection and foreclo- 
sure against all defendants, especially 
the owner of the property, as judg- 
ments are to be liberally construed 
so as to read into them necessary im- 
plications and make them serviceable 
instead of useless. Lindsey vy. Hart, 
(Tex.Commn.App.) 276 S.W. 199 [mod 
(Civ.App.) 260 S.W. 286}. 


1. Braun vy. Kahn, 167 P. 869, 176 
Cal. 159. 


2. Severson v. Hide, 216 N.W. 581, 
52 S.D. 20 [mod 203 N.W. 199, 48 S.D. 
1421; McGinty v. Weir, 194 N.W. 1022, 
46 S.D. 556. 


[a] Thus, a decree declaring a land 
contract foreclosed, not stating the 
amount due or fixing time for compli- 
ance, was not in accordance with stat- 
utory requirements as to action to 
foreclose contract. Severson y. Hide, 
216 N.W. 581, 52 S.D. 20 [mod 203 N. 
Wr, £99,"48) Sup get 42 q, 


3. Williams v. Roe, 59 Ala. 629; 
Runyon v. Darnell, 10 Bush (Ky.) 67; 
Murray v. Land, 27 Tex. 89; Hurt v. 
Moore, 19 Tex. 269. 


[a] Description held sufficient.— 
(1) A judgment describing the land 
as described in the petition, but with- 
Out excepting a certain number of 
acres aS was done in the petition, is 
not erroneous. Nass v. Chadwick, 13 
S.W. 1383, 76 Mex. 572. (2) A. Fudg= 
ment describing the land by giving a 
description of the entire tract “less 
six acres” sufficiently designates the 
land. Edling v. Burnett, 46 S.W. 907, 
19 Tex.Civ.Apvo. 287. (3) In a suit 
by the vendor of lands to a city to 
toreclose an implied lien on part of 
them for part of the price, a de- 
scription of the lands, in a judgment 
foreclosing the lien, as being com- 
posed of certain named surveys, con- 
taining specified acreages, and all 
“above high-water mark,” is sufficient. 
City of Ft. Worth v. Reynolds, (Tex. 
Civ.App.) 190 S.W. 501. (4) Agree- 
ment in the calls of the field netes as 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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what land to sell. A description sufficient for a deed 
is sufficient for a decree;* and where the descrip- 
tion is sufficient, the decree will not be vacated and 
the cause reinstated to correct it.6 Where the de- 
scription is incomplete or uncertain, the obscurity 
may sometimes be cleared up by reference to the 
pleadings.* Nevertheless, it has been held that a 
description of land in the decree as “that set out 
and described in the petition” is imsufficient,® al- 
though “not subject to collateral attack.? An im- 
material variance between the descriptions in the 
pleading and the judgment will not affect the judg- 
ment.'® If the pleading deseribes the land in two 
ways, a decree following the correct. description in 
the bill is not objectionable.11 Where the only de- 
scription of the land in evidence is that contained in 
the note sued on, a description in the judgment 
which does not correspond therewith renders the 
judgment bad.!? Omission of the county and state 
in which the land is located is not necessarily fatal 
to a description thereof in a judgment foreclosing a 
vendor’s lien.** An insufficient description cannot 
be attacked by a stranger to the decree.*4 


[§ 1283] (c) Provision for Conveyance by Ven- 


dor. The decree should require complainant, on re- 
ceiving his money, to execute proper conveyances of 


the land to the purchaser,‘® or to purchasers under | 


the decree, if the land be sold under it,!® and to as- 


given im the judgment foreclosing a| 
vendor’s lien with those given in the 
patent and deed is sufficient to iden-| 
tify the land as being that covered by | 
the patent. Warne v. Guaranty | 
State Bank of Colmesneil, (Tex.Civ. 
App.) 239, SiW.. 277. | 

[b] Description held insufficient.— | 
(1) A judgment describing the land) 
as an undivided interest of land owned! 
by a certain decedent in a certain 
county and in the possession of one of, 
several defendants. Runyon v. Dar- 
nell, 10 Bush (Ky.) 67. (2) A default 
judgment foreclosing a vendor’s lien| 
on several tracts of land, omitting a’! 
eall for the west side of one of the 
tracts, was defective. Gilles v. Min- 


14, 


439 


41 Or. 314. 


burg, 
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as located in such county. : 
Guaranty State Bank of Colmesneil, 
(Tex.Civ.App.) 239 S.W. 


Spaulding v. Anders, (Tex.Civ. 
App.) 35 S.W. 407. 


15. Ill.—Vail y. Drexel, 9 Ill.App. 


Iowa.—Wall v. Ambler, 11 Iowa 274. 


Neb.—Portsmouth Sav. 
Yeiser, 116 N.W. 38, 81 Neb. 343. 


Or.—Wollenberg v. Rose, 68 P. 804, 


Va.—Clarke v. Curtis, 11 Leigh (38 
Va.) 559, 37 Am.D. 625. 

W.Va.—Hempfield R. Co. v. Thorn- 
1.:W.Va. 261. 
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sign and turn over the outstanding contracts,'’ or 
it may protect the purchaser’s interest by ordering 
execution and deposit of the deed in court as a con- 
dition precedent to requiring payment by the ven- 
dee,1* or as a condition precedent to payment by 
the clerk of court to plaintiff of the money paid into 
court by the vendee.t” But a failure to order deliv- 
ery of the deed on payment of the decree is merely a 
technical error.*° Where defendant does not ask 
for possession of the land, a decree omitting to award 
possession to defendant on payment of the purchase 
money is not erroneous.*! It is improper to make 
plaintiff’s relief dependent on his wife’s joining in a 
deed, where she is not a party to the suit.?? 

{§ 1284] (d) Provision Limiting Time for Pay- 
ment. Where, in a suit to enforce a vendor’s lien, 
strict foreclosure is decreed,?* and also where a sale 
of the land is directed,** the decree should give the 
purchaser a definite time within which to make pay- 
ment of the purchase money. Likewise, in proceed- 
ings for the foreclosure of land contracts, it is usual 
and proper for the court to allow a certain time for 
payment or redemption before the decree becomes 
operative.2®° However, in cases where sale is or- 
dered, it has been held not necessary to specify the 
time within which payment may be made,‘as pay- 
ment can be made at any time before sale.2* No 


definite rule as to time can be laid down in any ease; 
Warne v. 25. TIowa.—Carns v. Sexsmith, 188 
N.W. 657, 193 Iowa 1080. 


N.D.—People’s State Bank of Hills- 
Bono Ay Steenson, 190 N.W. 74, 49 N. 


Or.—Marquardt vy. Fisher, 295 P. 
499, 135 Or. 256, 77 A.L.R. 265; An- 
eisen v. Morse, 222 P. 1083, 111 Or. 


S.D.—Sweet v. Purinton, 166 N.W. 
161, 40.S.D.. 17. 


Wis.—Godwin v. Miller, 226 N.W. 
954, 199 Wis. 497. 


[a] Thus (1) if the suit is for a 
strict. foreclosure, and the case is 
such that the granting of the remedy 
of strict foreclosure would not be 


277. 


Bank v. 


ers’ Bank of Carterville, Mo., 184 S.W. 
284. 


4. Ross v. Adams, 13 Bush (Ky.) | 


370; Runyon v. Darnall, 10 Bush 


(Ky.) 67; Hurt v..Moore, 19 Tex. 269. | 
5. Mansel v. Castles, 55 S.W. 559, | 


93 Tex. 414. 
6. Mansel v. Castles, supra. 


7. Ford v. Azbill, 85 S.W. 217, 120, 


Ky. 9, 27 Ky.L. 347; Warne v. Guar- 
anty State Bank of Colmesneil, (Tex. 
Civ. App.) 239 S.W. 277. 

8. Lawless v. Barger, 9 Bush (Ky.) 
665; Hillard v. Rountree, 24 S.W. 607, 
15 Ky.L. 556. 

9. Talbot v. Roe, 71 S.W. 682, 171 
Mo. 421. 

10. Taylor v. Carter, 62 Tex. 489. 


11. Wilks v. Appling, 24 So. 750, 
119 Ala. 287. 


12. Watters v. Parker, (Tex.) 19 S. 
W. 1022. 


13. Warne v. Guaranty State Bank 
of Colmesneil, (Tex.Civ.App.) 239 S. 
W. 277 


[a] Direction to sheriff of county 
as aid to description.—As an order of 
sale can be executed only by the sher- 
iff or other officer of the county where 
the land is situated, a direction that 
the order of sale be directed to the 
sheriff or any constable of a named 
county may be considered in aid of 
the sheriff's deed to identify the land 


Sask.—Regina Brokerage, etc., Co. 
v. Waddell, 9 Sask.L. 154. 


16. Clarke y. Curtis, 11 Leigh (38 
Va.) 559, 37 Am.D. 625. 


17. Vail v. Drexel, 9 Ill.App. 439. 

18. Smalley v. Sovereign Finance 
Co., 185 So. 558, 102 Fla. 32. 

19. Boynton v. Salinger, 135 N.W. 
1082, 137 N.W. 929, 156 Iowa 529. 

20. Collier v. Primm, (Tenn.Ch.A.) 
61 S.W. 1088. 


21. Meyer Bros. Drug Co. v. Ward, 
39 S.W. 330, 15 Tex.Civ.App. 287. 

22. Potter vy. Spaulding, 170 P. 
1061, 35 Cal.App. 692. 

23. Odd Fellows’ Say. Bank v. 
Brander, 56 P. 1109, 124 Cal. 255; 


Keller v. Lewis, 53 Cal. 113; Vail v. 
Drexel, 9 Ill.App. 439; Patterson v. 
Mikkelson, 125 N.W. 1104, 86 Neb. 512; 
Patterson v. Mikkelson, 125 N.W. 1104, 
86 Neb. 512; Baldwin v. McDonald, 
156 P. 27, 24 Wyo. 108. 


24. Boynton v. Salinger, 135 N.W. 
1082, 137 N.W. 929, 156 Iowa 529; 
Christopher v. Blackford, 1 B.Mon. 
(Ky.) 197; Ferril v. Combs; 7. J.J. 
Marsh. (Ky.) 246; Field v. Craddock, 
4 J.J.Marsh. (Ky.) 604; January v. 
January, 7 T.B.Mon. (Ky.) 542,18 Am. 
D. 211; Jones v. Froman, 6 T.B.Mon. 


(Ky.) 127; Gardels v. Kloke, 54 N.W. 
834, 386 Neb. 493; Kyles v. Tait’s 
Adm’r, 6 Gratt. (47 Va.) 44; Gross 


v. Pearcy, 2 Patt.&H. (Va.) 483. 


inequitable, then plaintiffs would be 
entitled to a decree requiring defend- 
ants to pay the money due under the 
contract within such reasonable time 
as the court should direct, or be fore- 
closed of their equities in the proper- 
ty. Turnbow v. Keller, (Or.) 19 P. 
(2d) 1089; Marquardt v. Fisher, 295 
P. 499, 135 Or. 256, 77 A.E.R:) 265; 
Sheehan v. McKinstry, 210 P. 167, 105 
Or. 473, 34 A.L.R. 1315. (2) If, how- 
ever, the granting of the equitable 
relief of strict foreclosure would, for 
any reason, be inequitable, then it 
would be the duty of the court to de- 
cree that, if the purchase money be 
not paid within the time set by the 
court, the property should be sold and 
the vendor’s interest be satisfied from 
the proceeds. Marquardt v. Fisher, 
supra; Sheehan v. McKinstry, supra. 
(3) In a vendor’s suit to foreclose 
the contract as against the vendees 
and for general equitable relief, a de- 
cree determining the amount due and 
permitting defendants to pay such 
amount into court, and giving time for 
such payment, and providing that, if 
such sum was not fully paid within 
such time, the vendees would forfeit 
their interest in the land, instead of 
foreclosing, ordering a_ sale, and 
granting a year for redemption, was 
not erroneous. Carns vy. Sexsmith, 
188 N.W. 657, 193 Iowa 1080. 


26. Winter v. Rose, 32 Ala. 


447; 
Gates v. Green, 90 P. 189, 


151 Cal. 65. 
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the time should be reasonable in view of the circum- 
stances of the ease," within the sound discretion of 
the court,** and, in case of abuse of discretion, the 
judgment will be set aside or so modified as to pre- 
Where equity requires 
it, defendant may be entitled to a further time be- 
yond the statutory period for redemption allowed by 
the court;°° but a statute authorizing the court to 
enlarge the time for redemption is inapplicable in 
the absence of any ground on which a right to addi- 
tional time might properly be asserted,*?+ and the 
mere institution of bankruptcy proceedings against 
the purchaser will not stay the running of the terms 
of a judgment fixing the period of redemption.?2 
Where the fixing of the time for compliance with the 
contract 1s required by statute, a compliance with 


seribe a reasonable time.?® 


27. Webber v. Mackey, 4 I1l.App. 
458: Mattson v. Dresser, 155 P. 1186, 
80 Or. 47; Flanagan v. Great Central 
Land Co., 77 P. 485, 45 Or. 335; God- 
win v. Miller, 226 N.W. 954, 199 Wis. 
497; Dickson v. Loehr, 106 N.W. 793, 
126 Wis. 641, 4 L.R.A.N.S. 986; Sing- 
er v. Garrett, (B.C.) [1929] 4 Dom.L. 


R. 132; Davis v. Von Alvensleben, 20 
BiCw 471.6 “auot Cy ols 
[a] Rule applied.—That plaintiff 


has received more on installments 
than defendant was obliged to pay at 
that time may he considered in de- 
termining what is a reasonable time. 
Mattson vy. Dresser, 155 P. 1186, 80 
Or. 47. 

[b] ‘Time is allowed in proportion 
to size of debt.—Flanagan v. Great 
Central Land Co., 77 P. 485, 45 Or. 335 
(under the English chancery it was 
six months, and if the debt was large, 


another six months was. usually 
granted). 
[ec] Time held reasonable.—Bank 


of California Nat. Ass’n v. Bishop, 300 
P. 1023, 137 Or. 33 (six months where 
twelve thousand dollars had been 
paid); Davis v. Von Alvensleben, 20 
B.C. 74, 76 [quot Cyc] (two months 
allowed); British Pacific Trust Co. v. 
Baillie, 20°B.C. 199 (two months al- 
lowed). 

{[d] ime held unreasonable.— 
Dickson v. Loehr, 106 N.W. 793, 126 
Wis. 641, 4 L.R.A.N.S. 986 (ten days 
unreasonable time). 


[e] Where no redemption is al- 
lowed by law, the time of payment 
of the money should not be less than 
ninety’ days. Cronan v. Frizell, 42 
Tl. 319; Vail v. Drexel, 9 Ill.App. 439 
(sixty days insufficient). 

{f] Where lien is expressly re- 
' served by contract, the allowance of 
thirty days is reasonable, since de- 
fendant may redeem at any time with- 
in twelve months after sale. Carpen- 
ter v. Mitchell, 54 Ill. 126. 


[g] Incase of minor, one year was 
allowed. Webber v. Mackey, 4 Ill. 
App. 458 (thirty days, as allowed by 
the court below, held not reasonable). 


{h] Court should grant only mini- 
mum time for compliance with de- 
eree in strict foreclosure, where the 
purchaser does not intend to perform 
the contract. Scott v. Hetland, 213 
NEW. (782, SiS. Dee 2038: 

98. Anderson v. Morse, 222 P. 1083, 
110 Or. 39; Godwin v. Miller, 226 N. 
W. 954, 199 Wis. 497. 

29. Godwin v. Miller, supra. 

30. Ryan v. Bremseth, 186 
818, 48 N.D. 710. 

[a] Thus, in a judgment of strict 
foreclosure of a contract for a deed, 
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appeal.®° 


General. 


posed of.°8 


although the trial court did not err 
in granting the statutory period of 
redemption, it was held that the pur- 
chaser was entitled, on equitable prin- 
ciples on the facts as found, to a fur- 
ther extension of time within which 
to meet the defaults found, consist- 
ent with plaintiff's rights and crop 
production, in view of L., (1917) c. 151. 
Ryan v. Bremseth, 186 N.W. 818, 48 
NID.,710. 


31. Arthur J. Straus Co. v. W. 
Frank Horn Co., 192 N.W. 1008, 180 
Wis. 323. 

2a oArthuried. Strauss Cosvar iW. 
Frank Horn Co.,, supra. 

33. McGinty v. Weir, 194 N.W. 


1022, 46 S.D. 556. 


[a] Thus Rev. Code (1919) § 2914, 
relating to strict foreclosure of real 
estate contracts, and providing that 
the court shall by its decree fix the 
time within which the party must 
comply with the terms of the contract, 
which time shall not be less than ten 
days from the rendition of the decree, 
and, unless parties against whom such 
decree is rendered shall fully comply 
therewith, the decree shall become 
final and foreclose all the rights un- 
der the contract without further or- 
der of the court, is explicit as to the 
form of the decree, and was not com- 
plied with where the court made find- 
ings of fact and conclusions of law 
foreclosing the contract, and giving 
thirty days to make further tender, 
and, after default, entered judgment 
and decree foreclosing the contract 
without giving further time. McGin- 
ty v. Weir, 194 N.W. 1022, 46 S.D. 556. 


34. Ashworth v. Tramwell, 47 S.E. 
1011, 102 Va. 852. 

35. Ledbetter v. Martinez, 
Civ.App.) 48 S.W.(2d) 408. 


(Tex. 


36. McGregor v. Peterson, 9 Sask. 
LY 296. 
37. Brasfield v. Young, (Tex.Civ. 


App.) 153 S.W. 180. 


[a] Vendor’s equitable rights un- 
der an executory agreement to convey 
in the future will be enforced by sale 
of the vendee’s equitable interest in 
the lands conveyed, not by sale of the 
contract. Trembath v. Berner, 240 
N.Y. 618, 148 N.E. 729. 


{b] Rights of subsequent vendees. 
—In a suit to enforce a vendor’s lien, 
where the property had been sold by 
the original vendee and by a purchas- 
er from him to a third vendee, if 
none of the original purchase money 
which the second grantee was bound 
to pay has been paid by the first or 
third vendee, the extent of their right 
is a decree requiring the second gran- 
tee who had assumed the vendor's lien 
notes to pay the original creditor what 
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the statute is essential.2* Although a decree direct- 
ing a sale of the property does not, in terms, give 
defendant time to pay the sums decreed against him, 
yet, where the operation of the decree was suspend- 
ed for sixty days to allow time for an appeal, the 
effect is the same, and there is no ground for re- 
versal.?4 A judgment granting a certain number of 
days to redeem property should be construed to mean 
that number of days after final judgment in case of 
The time for payment may be extended in 
the discretion of the court.*°® 


[§ 1285] (2) Nature and Scope of Relief—(a) In 
The equities of all the parties should be 
adjusted by the judgment or decree,*? and all mat- 
ters properly involved in the case should be dis- 
In a suit to foreclose a land contract 


is due for the purchase money, nei- 
ther having a right to a personal de- 
cree. Burlew vy. Smith, 69 S.E. 908, 
68 W.Va. 458. 


[e] Property subjected.—(1) 
Where one purchases by deed from 
the original purchaser and assumes 
generally all debts against the land, 
the original vendor’s lien is properly 
foreclosed on all the land although 
originally the payments were secured 
by specific tracts. Phipps v. Fuqua, 
(Tex.Civ.App.) 32 S.W.(2d) 660. (2) 
The rule that property of a public 
corporation held for public purposes 
is not subject to levy and sale to sat- 
isfy a judgment (see Executions § 
105) does not prevent foreclosure of 
a vendor’s lien on such portions of 
property sold to a city which are not 
actually in use. City of Ft. Worth v. 
Romeo (Tex.Civ.App.) 190 S.W. 


38. Reed v. Bostleman, 156 P. 718, 
97 Kan. 633; Austin vy. First State 
Bank & Trust Co., (Tex.Civ.App.) 275 
S.W. 156; Brasfield v. Young, (Tex. 
Civ.App.) 153 S.W. 180. 


[a] Rule applied.—(1) Where the 
petition and answer in a vendor's ac- 
tion to quiet title, the contract having 
been filed for record, brought the en- 
tire transaction before the court, and 
the court found no fraud authorizing 
rescission as claimed by the purchas- 
er, he should have made an adjudica- 
tion as to the purchase-money note, 
and left nothing undetermined for fu- 
ture litigation. Reed v. Bostleman, 
1560 PR. 118,89" Kant 33e" 4@2) winds. 
ment in a suit to toreclose a vendor’s 
lien against heirs of the purchaser ap- 
parently disposed of all parties to 
the suit and was sufficient to support 
the sale, where it was rendered 
against the purchaser’s widow as sur- 
vivor for the debt and foreclosed the 
lien and declared that no recovery be 
had on cross action by the purchas- 
er’s heirs, there being nothing to show 
that it failed to dispose of all parties 
as claimed. Austin v. First State 
Bank & Trust Co., (Tex.Civ.App.) 275 
S.W. 156. (8) In a suit to enforce a 
vendor’s lien, the court may determine 
as between the parties whether the 
vendee obtained title, even though 
there are adverse and hostile title 
claimants who cannot be made par- 
ties. McClung v. McClung, 89 S.E. 
148, 78 W.Va. 486. (4) Where un- 
divided interests ina tract com- 
posed of numerous tracts, each 
subject to a prior vendor’s lien, are 
conveyed, and it is impracticable, 
in enforcing the liens, to respect un- 
divided interests, it is not error to 
order the tract sold as an entirety, 
although not subject to judgment 
liens against other lands of the debt- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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such relief should be granted as will do justice be- 
tween the parties under the facts of the particular 
ease.?® Accordingly, the vendor is not entitled to 
have a decree for the amount due and also at the 
same time have the contract strictly foreclosed.49 A 
judgment for plaintiff without also decreeing fore- 
closure of the lien is error.t! Where plaintiff, who 
agreed to convey land to defendant, had no title to 
the land sold, but only a right to acquire it from 
the owner, who conveyed directly to defendant, a 
judgment for plaintiff for the contract price, and 
strict foreclosure on default, is improper.?2 


Protection of liens. The court should, in its judg- 
ment, preserve the priority of liens on the land,*® 
and may, in a proper ease, establish a lien in favor 
of one who lent money to the purchaser to pay part 
of the purchase money.#4 A decree foreclosing a 
vendor’s lien should not cancel a deed of trust which 
gave the holder thereof a lien second and subsequent 
to that of the vendor, and gave him the right of re- 
demption until the property was sold under the fore- 
closure.*® 

Foreclosure of intervener’s lien. Where, in an ac- 


tion to foreclose a vendor’s lien, a third party inter- 
vened, and asked a foreclosure of an interest claimed 


VENDOR AND PURCHASER 


[66 C.J.] 1825 


by him, a decree. finding that the intervener had the 
interest claimed, but denying him a foreclosure as to 
such interest, is erroneous.*® 


Relief to defendant. Where a defense of fraud 
has been established, the court may, by its judgment, 
cancel the unpaid purchase-money notes and author- 
ize defendant to retain the land.*7 A decree provid- 
ing for payment to the vendee of the proceeds of the 
property collected by a receiver, only in the event 
that such vendee paid for the property as permitted 
by the decree, is proper.‘* To entitle the purchaser 
to an allowance for improvements it must be shown 
that such improvements increased the value of the 
land,*® or that the contract provided for an allow- 
ance therefor.°° 


[§ 1286] (b) Decree of Sale. Ordinarily, the 
mode of enforcing a lien in equity should be by a 
sale of the property to which it is attached,®! where 
not inequitable to the vendee in possession,®? the 
sale being decreed to be made on default of the 
payment of the purchase price within the time lim- 
ited,°* and it has been asserted that sale is the only 
method of enforcing such a lien,®4 although in a 
proper ease strict foreclosure may be decreed.2> On 
the other hand, it has been held that, where the title 


or, and leave the subsequent alienees 
to take their interests from the pro- 
ceeds after payment of the vendor’s 
lien. Morris v. Baird, 78 S.E. 371, 72 
Weve. le) Ann:Casc191 5 AS 12735 305) 
Whero one sells land knowing it to be 
subject to a vendor’s lien, a judgment 
requiring payment out of the pur- 
chase money in his possession after 
sale, or that he be subject to cita- 
tion and punishment for disobedience 
of the decree, is proper. Essig v. 
Porter, 112 N.E. 1005, 63 Ind.App. 318. 
(6) P, having an option to purchase 
certain land for two thousand dollars, 
falsely represented to defendant that 
the price was three thousand dollars, 
and procured her to take the two- 
thirds interest for two thousand dol- 
lars. P obtained from her one thou- 
sand dollars in cash on the pretense 
that he was to use this money, with 
five hundred dollars of his own money, 
to make a cash payment of one thou- 
sand five hundred dollars, and give 
notes for the balance. He obtained 
from defendant notes for one thou- 
sand dollars as her share of the bal- 
ance, but appropriated to his own use 
five hundred dollars of the cash pay- 
ment, only paying ‘five hundred dol- 
lars cash and giving his own note for 
five hundred dollars balance of the 
price. It was held that, in a suit on 
defendant’s notes and to foreclose a 
vendor’s lien, the court, after having 
“secured jurisdiction of P, should con- 
demn his interest in the land to be 
first sold to satisfy his indebtedness 
on the note that he executed, and if 
his interest should bring more than 
his debt, the surplus should be cred- 
ited on the notes of defendant, her 
interest being sold only for such bal- 
ance as might remain after giving 
such credit, and if there still remain- 
ed a balance due plaintiffs they were 
entitled to judgment therefor. Hays 
v. Bostick, 51 So. 462, 96 Miss. 794. 


39. Amster v. Stratton, 244 N.W. 
201, 259 Mich. 683; Jordan v. Morony, 
231 N.W. 80, 250 Mich. 593; Wienner 


v. Gleason, 198 N.W. 589, 227 Mich. 
147; Anderson v. Morse, 222 P. 1083, 
110 Or. 39; Severson v. Hide, 216 N. 
W. 581, 52 S.D. 20 [mod 203 N.W. 199, 
48 S.D. 142]. 


[a] Thus (1) where the vendor 
sought foreclosure of a land contract 


and the purchasers sought cancella- 
tion for admitted misrepresentation, 
a foreclosure decree reducing the con- 
tract price because of the misrepre- 
sentation and allowing the purchas- 
ers for services in making improve- 
ments reached an equitable result. 
Amster v. Stratton, 244 N.W. 201, 259 
Mich. 683. (2) In a suit to enjoin 
forfeiture of a contract for the sale 
of land, wherein defendant asked 
foreclosure, the court did not err in 
requiring payment of taxes by plain- 
tiffs for a certain year and for a 
certain inScallment due, although de- 
fendant agreed to defer payment of 
such installment until maturity of 
the contract, if plaintiffs paid taxes, 
plaintiffs not having paid a note dis- 
counted by defendant for the purpose 
of paying taxes. Wienner vy. Gleason, 
198 N.W. 589, 227 Mich. 147. (3) On 
strict foreclosure of a contract for the 
sale of land for default of purchas- 
ers, a decree directing a deed to be 
executed and delivered in case of re- 
demption was held not erroneous be- 
cause it did not require a warranty 
deed to be delivered, where, under the 
circumstances, it would have been 
unjust to require a deed with cove- 
nants of general warranty to be 
executed, and the provisions of the 
deeds, being under L. § 9895, being 
ample to vest title to the lands in 


redemptioners. Anderson v. Morse, 
222 P. 1088, 110 Or. 39. 
40. Marquardt vy. Fisher, 


295 PB: 
499,°135 Or. 256, 77 A.L.R. 265. 

41. Johnson v. Clarkson, (Tex.Civ. 
App.) 29 S.W. 178. 

42. Ditberner v. Bess, 
817, 163 Wis. 264. 

43. Pemberton y. Barker, 203 S.W. 
9,134 Arik. co0 

44. Braun v. Hickman, 
App.) 176 S.W. 879. 

45. Daugherty v. Roasberry, (Tex. 
Civ. App.) 229 S.W. 924. 

46. Greenberg v. California Bitu- 
minous Rock Co., (Cal.) 33 P. 192. 

47. Paschen vy. Lovett, (Tex. 
Commn.App.) 255 S.W. 385 [rev (Civ. 
App.) 241 S.W. 685]. 

48. Carns y. Sexsmith, 188 N.W. 
657, 19% Iowa 1080. 

49. Anderson v. Morse, 222 P. 1083, 


157 N.W. 


(Tex.Civ. 


| cured by contract; 


110 Or. 39. 
50. Anderson y. Morse, supra. 
51. Ala.—Chapman y. Chunn, 5 
Ala. 397. 


oan ee v. Fay, 13 App.Cas. 


Ga.—Mims v. Macon, etc., R. Co., 3 
Gal 333. 

ll.—Vail v. Drexel, 9 Ill.App. 439; 
Murphy y. Stith, 5 Ill.App. 562. 


Ind.—McCaslin vy. State, 44 Ind. 151. 


Ky.—McBrayer v. Hanks’ FOX rss 72 
S.W. 2, 24 Ky.L. 1699; Anderson v. 
igunaps ee z2 LASS Wis 2 S47 8 aya ile 


Md.—Bratt v. Bratt, 21 Md. 578. 
Mo.—Gaston v. White, 46 Mo. 486. 


N.C.—Williams, Black & Co. v. 
Whiting, 94 N.C. 481. 


Ohio.—Brush Electric Co. v. War- 
wick Electric Mfg. Co., 6 Ohio S.&C. 
P. 475, 4 Ohio N.P. 279. 


Or.— Flanagan Estate v. Great Cen- 
tral Land Co., 77 P. 485, 45 Or. 335; 
Security Sav., etc., Co. vy. Mackenzie, 
52 P. 1046, 33 Or. 209. 


Tex.—Dalton v. Rainey, 13 S.W. 34, 
Pa 516; Dibrell v. Smith, 49 Tex. 


Va.—Neff v. Wooding, 2 S.E. 731, 
83 Va. 432; Jordan v. Eve, 31 Gratt. 
(72 Va.) 1; Effinger v. Ralston, 21 
Gratt. (62 Va.) 430; Clarke v. Curtis, 
11 Leigh (38 Va.) 559, 37 Am.D. 625. 


Wyo.—Baldwin v. McDonald, 156 P. 
27, 24 Wyo. 108. 


52. Edmons v. Gracy, 54 So. 899, 
61 Fla. 598. 


53. Aycock Bros. Lumber Co. v. 
Dothan First Nat. Bank, 45 So. 501, 
54 Fla. 604. 


et Fitzhugh v. Maxwell, 34 Mich. 
138. 


[a] Claim of vendor in land con- 
tract is but ordinary money debt se- 
and his proceed- 
ings to enforce the lien on the land 
should be governed by the analogies 
of proceedings to enforce other equi- 
table liens, and be executed by a sale 
to satisfy the amount due. Bitzhugh 
v. Maxwell, 34 Mich. 138. 


55. See infra § 1287, 
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does not pass to the purchaser by the contract, but 
remains in the vendor, the court should require the 
purchaser to pay the money due on the contract 
within a specified time, or, in default thereof, be 
foreclosed of all equity of redemption in the prem- 
ises, and should not decree a sale.°® Further, it 
has been held that a sale should be ordered only 
in case there is no personal property subject to ex- 
ecution, and should not be decreed in the first in- 
stance.°* Where the lien is on an undivided interest 
‘only, a decree ordering the sale of the whole on the 
assumption that defendant owns all of it 1s improp- 
er.°’ Where portions of the property have been 
sold by the original vendee, the court should require 
the sale of parcels in inverse order of alienation.°® 
Vendors’ liens on separate tracts sold at different 
times, by different deeds, must be enforced by decree 
specifically directing the sale of each tract for the 
purchase price due on that particular tract.°° Sale 
cannot be ordered unless subsequent vendees in pos- 
session are made parties to the judgment.® Under 
a statute prohibiting the sale of property encum- 
bered by liens until all debts are due, a decree direct- 
ing sale on foreclosure of a vendor’s lien is improper 


56. Todd v. Simonton, 1 Colo. 54; 
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laches, nor unreasonably negligent in 


[§§ 1286-1288 


where there is a superior mortgage lien whose debt 
is not yet due.°®? 


Collateral attack. Even if irregular or erroneous, 
a decree for the sale of realty covered by a vendor’s 
lien is not invalidated by a direction that the pur- 
chaser assume notes secured by a prior trust deed 
when attacked collaterally in a suit to enjoin exe- 
cution thereunder.°* 


[§ 1287] (c) Strict Foreclosure. The remedy by 
strict foreclosure of land contracts cannot be re- 
sorted to in all cases. The remedy being a harsh 
one, courts of equity will decree a strict foreclosure 
only under peculiar and special circumstances.°* The 
vendor may, on a proper showing, be entitled to a 
decree of strict foreclosure.°> Where time is not 
of the essence of the contract,®® the vendor is not 
entitled to a strict foreclosure,®* but only to a fore- 
closure conditioned on failure to make full pay- 
ment.®® Applications for strict foreclosure are ad- 
dressed to the sound legal discretion of the court, 
and they will be granted in cases where it would be 
inequitable to refuse them.®® 


[§ 1288] (d) Personal Judgment or Decree—aa. 


liens that are security for debts, and 


Miles v. Hemenway, 111 P. 696, 117 
P. 273, 59 Or. 218; Baker v. Beach, 
15 Wis. 99; Button v. Schroyer, 5 Wis. 
598; Kum Jow Lee Dye, etc., v. Eliot 
and British Investments, Ltd., 29 B. 
Gaelose 

57. Lord v. Wilcox, 99 Ind. 491; 
Citizens’ State Bank v. Adams, 91 Ind. 
280; Evans v. Feeny, 81 Ind. 532; 
Chandler v. Chandler, 78 Ind. 417; 
Martin v. Cauble, 72 Ind. 67; Stevens 
v. Hurt, 17 Ind. 141; Scott v. Craw- 
ford, 12 Ind. 410. 


58. Morgan y. Farmington Coal & 
Coke Co., 124 S.E. 591, 97 W.Va. 83. 


59. Clark v. Harpers Ferry Timber 
Co., 73 S.E. 919, 70 W.Va. 312. 


60. Edwards v. Edwards, 5 Heisk. 
(Tenn.) 123. 

61. Vanderpool v. Stewart, 279 S. 
W. 645, 212 Ky.1373. 

62. Gibbs vy. Ballard County Bank’s 
Assignee, 165 S.W. 692, 158 Ky. 500. 


63. Myers v. Wolf, 34 S.W.(2d) 
201, 162 Tenn. 42. 


64, Miller v. Davis, 5 Ill.App. 474, 
475; Patterson v. Mikkelson, 125 N.W. 
1104, 86 Neb. 512; Harrington v. Bird- 
sall, 56 N.W. 961, 964, 38 Neb. 176; 
Vance v. Blakeley, 123 P. 390, 62 Or. 
326; Flanagan v. Great Central Land 
C@o., 7 .P. 486, 45. Or; 335. 


“Tt is only in rare cases, when it 
appears the property is of less value 
than the debt for which it was mort- 
gaged, and the mortgagor is insol- 
vent, and the mortgagee is willing to 
take the property in full satisfaction 
and discharge of his debt, and there 
are no other encumbrances on the 
property or creditors or purchasers of 
the equity of redemption, that a strict 
foreclosure should be allowed.” Mil- 
ler v. Davis, Supra. 


“The remedy by strict foreclosure 
of land contracts cannot be resorted 
to in all cases. The remedy being a 
harsh one, courts of equity will de- 
eree a strict foreclosure only under 
peculiar and special’ circumstances. 
Applications of that character are ad- 
dressed to the sound legal discretion 
of the court, and they will be granted 
in cases where it would be unequita- 
ble to refuse them. If the vendee or 
purchaser has not been guilty of gross 


performing the contract, a strict fore- 
closure should be refused, on the 
ground that it would be unjust, even 
though the vendee may have been 
slightly in default in making of a 
payment. So, for the same reason, a 
strict foreclosure will be denied where 
the premises have greatly increased 
in value since the sale, or where the 
amount of unpaid purchase money is 
much less than the value of the prop- 
erty. On the other hand, if the ven- 
dee, without sufficient excuse, fails 
to make his payments according to 
the stipulations of his contract, and 
for an unreasonable time remains in 
default, the vendor may have a strict 
foreclosure of the contract for the 
sale and purchase of the land, unless 
some principle of equity would be 
thereby violated.” Harrington v. 
Birdsall, supra. 


Mee Iil.—Vail v. Drexel, 9 I1].App. 


Ind.—McCaslin v. State, 44 Ind. 151. 


Neb.—Harrington v. Birdsall, 56 N. 
W. 961, 38 Neb. 176; Grove v. Dineen, 
96 N.W. '253,/'4 Neb: :CUmoff.)" “7225 
South Omaha Sav. Bank v. Levy, 95 
N.W. 608, 1 Neb. (Unoff.) 255. 


N.D.—Amidon v. Walters, 183 N.W. 
107, 48 N.D. 56. 


Or.—Lyons v. Chaffee, 154 P. 688, 
79 Or. 485; Flanagan v. Great Central 
Land Co., 77 P. 485, 45 Or. 335; Se- 
curity Sav., ete., Co. v. Mackenzie, 52 
P. 1046, 33 Or. 209. 


Wis.—Church v. Smith, 39 Wis: 492; 
Landon v. Burke, 36 Wis. 378; Mc- 
Indoe v. Morman, 26 Wis. 588, 7 Am. 
R. 96; Baker v. Beach, 15 Wis. 99; 
Button v. Schroyer, 5 Wis. 598. 


Wyo.—Baldwin v. McDonald, 156 P. 
27, 36, 24 Wyo. 108 [cit Cyc]. 


[a] Statutory provisions.—(1) A 
statute providing for the foreclosure 
of liens and the sale of the property 
subject thereto applies only to securi- 
iy debts, and does not affect the right 
to decree strict foreclosure of the 
rights of a purchaser in a contract to 
convey land. Flanagan v. Great Cen- 
tral Land Co., 77’ P. 485, 45 Or. 335. 
(2) A statute providing for sale and 
redemption of mortgaged realty has 
reference only to the foreclosure of 


does not apply to a suit to bar the 
equitable interest of the grantee in a 
bond for a deed. Security Sav., ete, 
ae v. Mackenzie, 52 P. 1046, 33 Or. 


[hb] In England, if the purchaser, 
uncer a contract for the purchase of 
real property, makes default in the 
payment of the purchase money, the 
vendor may maintain a suit to cancel 
the contract, which is equivalent to 
a strict foreclosure. Lysaght v. Ed- 
wards, 2 Ch.D. 499 [quot Sievers v. 
ee 56 P. 171, 34 Or. 454, 45 L.R.A. 


[c] Illustrations.—(1) Under an 
executory contract for the purchase 
of real property at the price of eight- 
een thousand five hundred dollars, 
where the vendee, after paying six 
thousand dollars on the principal and 
two thousand four hundred and sixty 
dollars interest, becomes in default on 
two annual installments of two thou- 
sand dollars each, and neglects to 
pay the taxes, in the absence of any 
showing that it would be inequitable 
the vendor was entitled to a strict 
foreclosure. Sheehan v. McKinstry, 
210 P. 167, 105 Or. 473, 34 A.L.R. 1315. 
(2) In an action to foreclose the equi- 
table interest of a vendée in a con- 
tract of sale, it appearing that, al- 
though the vendee had made no will- 
ful default, there had been no ten- 
der or offer to make overdue payments 
and the property was mining claims 
requiring assessment work, water 
rights and ditches, mining machinery 
and electric light plant, house and 
farm equipments, and live stock, prop- 
erty whose advantageous sale on ex- 
ecution would be doubtful, a_ strict 
foreclosure with a nine months’ pe- 
riod for redemption was the proper 


relief. Vance v. Blakeley, 123 P. 390, 
62 Or. 326. 
66. Time as of essence see supra 


§§ 248-260. 


67. Potter v.,Pigg, 170 P. 1066, 35 
Cal.App. 707. 


68. Potter v. Pigg, supra. 

69. Patterson vy. Mikkelson, 125 N. 
W. 1104, 86 Neb. 512; Harrington v. 
Birdsall, 56 N.W. 961, 38 Neb. 176; 
Flanagan v. Great Central Land Co., 
77 P. 485, 45 Or 835, 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 1288-1289] 


In General. In some jurisdictions, plaintiff, on a 
bill filed to enforce a vendor’s lien, is entitled to a 
personal decree against the purchaser for the full 
amount of the unpaid purchase price, and not merely 
for the balance remaining due after crediting the 
proceeds from the sale of the land.*° But a pecuni- 
ary recovery against defendant is not essential to the 
validity of a decree and sale of the land.74_ In 
other jurisdictions, the vendor is entitled to a per- 
sonal judgment against the purchaser for the de- 
ficiency in ease a sale of the property does not realize 
an amount sufficient to satisfy the hen,’? and he 
is entitled to a personal judgment and a foreclosure 
concurrently,?® although the contrary has been 
held.** But this right to a deficiency decree does 
not exist unless specifically conferred by statute or 
a rule of court,*® although it has been held that the 
court has inherent power to enter such a decree.*® 
When authorized, no specific motion or notice to 
defendant is necessary to authorize a decree for 
the unpaid balanece.*7 Such a decree, when author- 
ized, it has been held, follows as a matter of course, 
as necessary to the complete, final disposition of the 
cause.*8 Where the vendor seeks both a personal 
judgment and a judgment for the enforcement of 
his lien, he is entitled to the judgment in personam 


cree. 
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if the allegations of the petition are sufficient to 
authorize it, although they may not be sufficient to 
authorize the judgment in rem.‘® <A vendor of land 
by title bond, conditioned to’ convey on payment 
of the purchase money, is not entitled to a personal 
judgment against the purchaser for the purchase 
money, without first tendering him a deed for the 
land.’° Where, by the contract of sale of land and 
the buyer’s deed back to the seller, absolute title 
remained in the seller, the latter, foreclosing his hen 
against the buyers in default, is not entitled to a 
personal or deficiency judgment.®! 


Effect of voidable sale. A sale of foreclosure of 
a vendor’s lien, being not absolutely void, but merely 
voidable, because of an agreement chilling the bid- 
ding, and being subject to recognition by the parties 
as valid, so long as it so stood, it was conclusive of 
the amount of deficiency, and a sale of other land 
under an alias execution for a deficiency was valid 
as between the parties, and could not be attacked 
collaterally.* 


[§ 1289] bb. Persons Liable. This right to a per- 
sonal decree applies only where defendant ‘is per- 
sonally hable for the debt,** and does not extend to 
one who was not a party to the contract of pur- 


70. Dellinger v. Foltz, 25 S.E. 998, 
93 Va. 729; Fayette Land Co. v. Louis- 
ville, etc., R. Co., 24 S.H. 1016, 93 Va. 
274; Ayres v. Robins, 30 Gratt. (71 
Va.) 105; Carskadon v. Minke, 26 _W. 
Va. 729; Fisher v. Brown, 24 W.Va. 
713, 

71. Watkins v. Clifton Hill Land 
Co., 20 S.W. 246, 91 Tenn. 683. 

72. U.S.—Ferguson y. Blood, 152 
¥. 98, 82 C.C.A. 482. 

Mich.—Wardowski Vv. Guardian 
Trust Co. of Detroit, 247 N.W. 908, 
262 Mich. 422: Barnard v. Huff, 233 
N.W. 213, 252 Mich. 258, 77 A.L.R. 259; 
Gray v. Hill, 63 N.W. 77, 105 Mich. 
189. 

N.C.—Battery Park Bank v. Lough- 
ran, 30 S.E. 17, 122 N.C. 668. 

N.D.—D. S. B. Johnson Land Co. v. 
Whipple, 234 N.W. 59, 60 N.D. 334. 

Wash.—Aylward v. Lally, 264 P. 
988, 147 Wash. 29. 


W.Va.—Sinnett v. Cralle’s Adm’r, 
4 W.Va. 600. 

Eng.—Nash_ v. ° Worcester 
Com’rs, 1 Jur.N.S. 973. 

Ont.—Skelly v. Skelly, 18 Grant Ch. 
495; Sanderson v. Burdett, 16 Grant 
Ch. 119 [aff 18 Grant Ch. 417]. 

[a] Court had jurisdiction to ren- 
der deficiency judgment, after sale on 
foreclosure of a vendor’s lien, on the 
basis of complainants’ preliminary 
motion recited to judgment. Hall v. 
Noble, 111 So. 14, 215 Ala. 444. 


[b] Decree construed.—(1) Nei- 
ther the decree of the trial court in 
a suit to foreclose a land contract 
which orders that, if the money aris- 
ing from the sale of the premises 
shall be insufficient to pay the amount 
due complainant with interest and 
costs of sale, the commissioner shall 
specify the deficiency in his report 
of sale, which deficiency shall be a 
personal liability against the assignee 
of the purchaser, nor a decree of the 
supreme court affirming the decree, 
except so far as to direct that any 
surplus arising out of the sale shall 
be brought into court to abide the de- 
termination of the court, and which 
adjudges that complainant shall re- 
cover from appellant and his sure- 
ty his costs, is a personal money de- 


Imp. 


Kelly v. Gaukler, 129 N.W. 703, 
164 Mich, 519. (2) Where a foreclo- 
sure decree provides for the sale of 
land, there is no personal liability to 
be enforced against defendant until 
the land is sold and a deficiency is 
reported, and subsequent proceedings 
are taken to secure a deficiency decree 
as authorized by statute. Kelly v. 
Gaukler, supra. (3) A decree merely 
requiring the holder of the legai title 
to convey to purchasers on their pay- 
ing a certain sum claimed under a 
vendor’s Jien cannot be regarded as a 
personal decree against them for the 
money, and imposes no liability in 
case of nonpayment. Rann v. Rann, 
95 Ill. 433. 


[ec] In a vendors’ action to fore- 
close a land contract decree for the 
vendors against a trust company as- 
suming obligations and interests of 
the vendee which purchased in trust 
for syndicate members and granting 
the trust company remedy against 
syndicate members for deficiency lia- 
bility was affirmed. Wardowski v. 
Guardian Trust Co. of Detroit, 247 N. 
W. 908, 262 Mich. 422. 


73. Bank of Eudora yv. Ross, 271 
S.W. 703, 168 Ark. 754; Farnsworth 
v. Pepper, 148 P. 48, 27 Idaho 154; 
Holt v. Holt, (Tex.Civ.App.) 59 S.W. 
(2d) 324. 


74. Boydell v. Hames, 21 B.C. 171; 
Hargreaves v. Security Inv. Co., 
(Sask.) 7 West.Wkly. 1. 


75. Tedder v. Steele, 70 Ala. 347; 
Haley v. Bennett, 5 Port. (Ala.) 452; 
Johnson vy. McKinnon, 45 So. 23, 54 
Ma. 2214 +27 Am S: Re 13550 138d. AL 
N.S. 874, 14 Ann.Cas. 180; Johnson'v. 
McKinnon, 34 So. 272, 45 Fla. 388; 
Cobb vy. Duke, 36 Miss. 60, 72 Am.D. 
157 (the fact that the title to the land 
is doubtful does not justify the entry 
of a decree in personam, if the land 
should prove insufficient);- Barton v. 
Tombari, 207 P. 239, 241, 120 Wash. 
331 [quot Cyc]. See Colson v. John- 
son, 202 N.W. 389, 48 S.D. 124 (in ac- 
tion to foreclose lien on default of 
payments under contract for sale of 
land, and asking for sale under ex- 
ecution, vendor is not entitled to de- 
ficiency judgment, but merely to sums 
paid on purchase price, and foreclo- 
sure of vendee’s rights, on his failure 


to comply with contract within time 
fixed by court). 

[a] Equity rules.—(1) In Florida, 
Equity Rules, rule 89 provides for the 
entry of a deficiency decree only in 
suits for the foreclosure of mortga- 
ges; hence it is error to enter a de- 
ficiency decree in a suit to enforce a 
vendor’s lien. Malone y. Meres, 109 
So. 677, 91 Fla. 709 (before enactment 
of statute, power of court to enter 
deficiency decree in suits to foreclose 
mortgages was exercised under rule 
of court and such decree not entered 
in causes to foreclose vendor’s liens) ; 
Johnson v. McKinnon, 34 So. 272, 45 
Fla. 388. (2) A vendor’s lien express- 
ly reserved on the face of a deed has, 
in equity, the same effect as a mort- 
gage, and therefore comes within the 
provision of the ninety-second rule 
in equity, which authorizes the entry 
of a personal judgment for a deficien- 
cy on the foreclosure of a mortgage 
in the federal circuit courts. White 
v. Ewing, 69 F. 451, 16 C.C.A. 296. 


76. Ocean Shore Development Co. 
Ver pene 175 P. 706, 38 Cal.App. 

77. Tompkins vy. 25 °S.H. 
247, 97 Ga. 631. 

78. Tompkins v. Cooper, supra. 


[a] Supplementary decree.—W here 
the decree of foreclosure fixed de- 
fendant’s personal liability for defi- 
ciencies, a second decree after the 
commissioner’s report of sale and de- 
ficiency is unnecessary.  Grimore v. 
Beauch, 225 N.W. 930, 247 Mich. 439. 


79. Bullock v. Graham, 7 S.W. 889, 
87 Ky. 120, 9 Ky.L. 1004. 


80. Price v. Sanders, 39 Ark. 306. 


81. Baldwin v. McDonald, 156 P. 
27, 24 Wyo. 108. 


82. Ives v. Culton, (Tex.Commn. 
App.) 229 S.W. 321 [aff (Civ.App.) 197 
S.W. 619]. 


83. Merrell v. Witherby, 23 So. 994, 
26 So. 974, 120 Ala. 418, 74 Am.S.R. 
39; Tell v. Lewis, 4 So. 695, 85 Ala, 
218; Eureka Homestead Soc. v. Slado- 
vich, 108 So. 477, 161 La. 265; Holt v. 
Holt, (Tex.Civ.App.) 59 S.W.(2d) 324; 
Wood v. Key, (Tex.Civ.App.) 256 S.W. 
314; First State Bank of Teague -v. 
Cox, ~~ (Tex.Civ.App,)-- +139. -S..W. 12 
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chase,®* such as a subpurchaser,®® in the absence of 
a valid and binding agreement on his part to pay the 
same,*® unless it is shown that such subpurchaser is 
personally hable.t? Nor can a personal decree be 
rendered where the court does not have jurisdiction 
of the person of defendant, as in case of a nonresi- 
dent cited by publication.£® Where the deficiency 
judgment could not be rendered because of want 
of personal jurisdiction, plaintiff may bring a sub- 
sequent action on the purchase-money notes.$®° In 
an action to foreclose a vendor’s hen, judgment is 
not to be rendered against an assignor of the len 
for the amount remaining unsatisfied after a sale 
because of his unauthorized release of the len.°°? 
Where a vendor has indorsed the notes secured by 
the lien to another, he is liable for the amount due 
if the land does not sell for a sufficient sum to pay 
the notes.°? 


[§ 1290] (3) Amount of Judgment—(a) In Gen- 
eral. A decree in a suit to enforce a vendor’s lien 
should, on its face, ascertain the precise sum recoy- 
ered.°? A decree for an indefinite amount cannot 
be allowed,®? and it must not be for more than 
the amount pleaded,®* nor include items for which 
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the purchasers are not liable.?® The decree should 


also provide for interest up to the date thereof.°® 
Damages for the use of land should not be awarded 
plaintiff where he, not being entitled to possession 
of it until demand, nevertheless took possession with- 
out demand.®? Where a vendee was in possession 
under an installment contract, he is not entitled to 
a judgment requiring payment to him of the amounts 
paid under the contract less the value of the use 
of the land.°® 


[§ 1291] (b) When Part of Debt Not Due. In 
some jurisdictions, in a suit to enforce a vendor’s 
lien, judgment should be rendered for only so much 
of the unpaid purchase money as is then due and 
payable, as the whole of a tract of land cannot be 
sold to satisfy notes for purchase money unless 
all of the notes are due at date of judgment for 
sale;°® but a sale of enough land to pay the amount 
due may be ordered if the land is susceptible of 
division without material impairment of value.t In 
other jurisdictions a vendor’s lien cannot be fore- 
closed until the maturity of all the notes or bonds 
which it secures.? In still others, judgment of fore- 
closure and sale is proper, although part of the notes 


242 Mich. 324. f 


Spence v. Morris, (Tex.Civ.App.) 28S. 
W. 405. 

84. Dellinger v. Foltz, 25 S.E. 998, 
93 Va. 729. 

85. U.S.—Coos Bay Wagon Co. v. 
Crocker, 4 F. 577, 6 Sawy. 574. 

Ala.—Tell v. Lewis, 4 So. 
Ala. 218. 

Ill.—-Wilson v. Lyon, 51 Ill. 530. 

Mich.—Kabaker v. Van Maele, 247 
N.W. 749, 262 Mich. 561. 

N.M.—Bates v. Childers, 20 P. 164, 
5 N.M. 62. 

Tex.—Rawles v. Perkey, 50 Tex. 
311; Martin v. Rutherford, (Civ.App.) 
153 S.W. 156. 

W.Va.—Fisher v. Brown, 24 W.Va. 
713. 

Ont.—Quart v. Eager, 18 Ont.L. 181, 
12 Ont.W.R. 3. 

86. Fisher v. Brown, 24 W.Va. 713. 

87. Carville v. Roosevelt, 65 N.Y. 
S. 578, 53 App.Div. 638; D. S. B. John- 
ston Land Co. v. Whipple, 234 N.W. 
59, 60 N.D. 334. 

88. Jackson v. Speed, 2 Duv. (Ky.) 
426; Spence v. Morris, (Tex.Civ.App.) 
28 S.W. 405. 

{a] Jurisdiction of court.—A court 
acquiring jurisdiction of the subject 
matter of a bill to enforce a vendor’s 
lien can render a decree for deficiency 
where respondent is before the court 
either by personal service or general 
appearance, notwithstanding he is a 
nonresident of the county. Thompson 
v. Wilson, 140 So. 439, 224 Ala. 299. 


695, 85 


89. Neely v. Miller, 251 P. 445, 31 
Ariz. 201. 
90. Busch v. Broun, (Tex.Civ.App.) 


152 S.W. 683. 


91. First State Bank of Boones 
Path v. Kincaid, 144 S.E. 458, 151 Va. 
101. 

$2. Jones v. Froman, 6 T.B.Mon. 
(Ky.) 127; Codwise v. Taylor, 4 Sneed 
(Tenn.) 346; Triplett v. Lake, 27 S. 
E. 363, 43 W.Va. 428; Payne & Green 
v. Webb, 23 W.Va. 558; Uecke v. Held, 
129 N.W. 599, 144 Wis. 416. 


[a] Amount due.—On the purchas- 
ers’ default, the vendor has a lien for 
the amount due under the contract, 
plus the amounts he has paid out, 


which the purchasers would have been 
obliged to pay if they had performed. 
Charles v. Scheibel, 218 N.Y.S. 545, 
128 Mise. 275 [aff 222 INGY.S. 784, 221 
App.Diy. 816]. 

$3. Codwise v. 
(Tenn.) 346. 


94. Gaylor vy. Miller, (Tenn.) 59 S. 
W.(2d) 502: 


95. Cohn vy. Valentine, 263 P. 846, 
88 Cal.App. 430. 


96. Seaboard Bank & Trust Co. v. 
Amuny, (Tex.Civ.App.) 6 S.W.(2d) 
186 [aff (Commn.App.) 23 S.W.(2da) 
287]; Humphreys v. Douglass, (Tex. 
Civ.App.) 177 S.W. 569; Triplett v. 
Lake, 27 S.E. 363, 48 W.Va. 428. 


[a] Time from which interest al- 
lowed.—Where, in a suit to establish 
and enforce a vendor’s lien, complain- 
ant does not know to what time the 
purchaser has paid interest on the 
unpaid balance of the purchase price, 
interest will only be allowed from the 
time of filing the bill. Kulling v. Kul- 
ling, 82 N.W. 847, 124 Mich. 56. 

[b] On what interest allowed.— 
(1) A decree for a vendor’s lien which 
includes in the amount due not only 
the original purchase price, but a sub- 
sequent note given for unpaid inter- 
est thereon, is erroneous. Fietsam v. 
Kropp, 6 Ill.App. 144. (2) Where a 
judgment at law is obtained on a 
promissory note given for the pur- 
chase money of land, in stating an ac- 
count of the amount due, on a bill 
filed to enforce a vendor’s lien, inter- 
est should be computed on the judg- 
ment, and not on the note. Prickett 
& Maddox v. Sibert, 75 Ala. 315. 


Lien for interest see supra § 1109. 


7s. Potter vasbigcey 2 cOLey L066ye35 
Cal.App. 707. 


Taylor, 4 Sneed 


98.) Hickman) v. Lions,” 150° INiW.. 
298, ods. One. 

99. Mottley v. Roemer, 179 S.W. 
581, 166 Ky. 579; Roemer v. Mottley, 
175 S.W. 645, 164 Ky. 313; Gray v. 
Grimm, 163 S.W., 762, 157 Ky. 603: 


Gentry v. Walker, 20 S.W. 291, 98 Ky. 
405, 14 Ky.L. 351; Leopold v. Furber, 
1 S.W. 404, 84 Ky. 214, 8 Ky.L. 198; 
Emison v. Risque, 9 Bush (Ky.) 24; 
Burton v. McKinney, 6 Bush (Ky.) 
428; Cox v. Fenwick, 3 Bibb (Ky.) 
183; Brown v. Mudge, 218 N.W. 687, 


1. Faught vy. Henry, 13 Bush (Ky.) 
471; Sears v. Henry, 13 Bush (Ky.) 
413; Melton v. Brown, 47 S.W. 764, 
20 Ky.L. 882; Breckinridge v. Pee- 
ble‘s ” Adm’r, 38 “Siw, 874,05 119) Keyall. 
510; Wheeler v. Bleakley, 35 S.W. 
1031, 18 Ky.L. 254. 


[a] In Tennessee (1) Mill. & V. 
Code §§ 4306-4308 provide that a ven- 
dor of land having a lien for the price, 
which is due him in installments, may 
have a sufficient portion of the land 
sold to pay an installment whenever 
it falls due. This provision does not 
apply where notes were given for the 
price, and the vendor has negotiated 
some of them, which are still out- 
standing. Green v. Jarvis, (Ch.A.) 42 
S.W. 165. (2) In such a case the 
vendor may foreclose his lien, and 
obtain a sale of all the land, on al- 
leging his own rights, as well as the 
total amount outstanding on the price. 
Green vy. Jarvis, supra. (3) The sale 
should be decreed on such terms that 
deferred payments may fall due at 
such times as the. purchase-money 
notes to the original vendor may ma- 
ture. Watkins v. Clifton Hill Land 
Co., 20 S.W. 246, 91 Tenn. 688. 


[b] If land is not susceptible of 
advantageous division, there can be 
no sale until ‘all the notes fall due, 
although they are all held by the same 


person. Gentry v. Walker, 20 S.W. 
291, 93 Ky. 405, 14 Ky.L. 351; Faught 
v. Henry, 13 Bush (Ky.) 471; Melton 


v. Brown, 47 S.W. 764, 20 Ky.L. 882. 


{c] It will be presumed (1) in the 
absence of proof to the contrary, that 
a house and lot in a city or town are 
not susceptible of advantageous divi- 
sion, and the court should not order a 
sale thereof until all of the purchase 
money is due. Faught v. Henry, 13 
Bush (Ky.) 471; Melton v. Brown, 47 
S.W. 764, 20 Ky.L. 882. (2) On the 
other hand, it will be presumed that 
a tract of land containing several 
acres can be advantageously divided. 
Haven v. Daugherty’s Adm’r, 79 S.W. 
191, 25 Ky.L. 1852; Sears v. Henry, 
13 Bush (Ky.) 4138; Carlton v. Smith, 
110 S.W. 873, 33 Ky.L. 647. 


2. Brame v. Swain, 15 S.E. 938, 111 
NG. 540 (holding, however, that the 
purchaser will be entitled to personal 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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are not due,® where the dates at which they will 
become due are given,* and where provision is made 
for the unmatured notes.®> Where a suit to enforce 
the lien may be maintained as to any part of the 
purchase money then due,® the holder of the lien is, 
in such a case, entitled to a decree for the remainder 
as it becomes due,’ and the court can decree a sale 
on such terms that the future payments will become 
due at such times as will meet and discharge the 
undue notes.6 Where the judgment is rendered on 
such of the notes as are due, it is proper to retain 
the action on the docket without formal order until 
the remaining notes fall due, and to render judg- 
ment thereon with an order of sale.? In some ju- 
risdictions, where the contract of sale is evidenced 
by notes, the vendor is entitled to a personal judg- 
ment against the vendee on all notes past due and 
to a decree of foreclosure and sale of so much of 
the property as shall be necessary.1° A personal 
judgment cannot be had for notes not yet due;1? 
and, where neither the notes nor the contract con- 
tains any provision for acceleration of maturity, the 
vendor is not entitled to a personal judgment for 
installments represented by notes not yet due.1? 


Interest. In enforcing a vendor’s lien, interest on 
a purchase-money note which is not yet due cannot 
be included in the judgment.?? 


[§ 1292] (4) Lien of Judgment or Decree. To a 
deeree establishing a vendor’s lien no lien attaches 
such as belongs to Judgments generally by virtue of 
statute, but only such lien as the decree itself fixes 
and orders to be enforced. 


[§ 1293] (5) Opening or Vacating Decree.* In 


judgment on each of the payments as 
they may become due). 


3. Littleton v. Spell, 2 S.E. 935, 
77 Ga. 227; Shelton v. Jones, 30 P. 


of the 
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closed after a holder of one fourth 
indebtedness has received in 
payment of his notes a one-twelfth 
interest in the land, the decree is a 
lien on the remaining eleven twelfths 
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accordance with the rule relating to judgments gen- 
erally,’® the discretion of the court in refusing to 
open or vacate a judgment foreclosing a land con- 
tract will not be disturbed when the discretion has 
not been abused.t® A motion to set aside a judg- 
ment of foreclosure and sale will be liberally con- 
strued as against a general demurrer.** 


[§ 1294] (6) Enforcement of Decree*—(a) Sale 
—aa. In General. The terms on which the sale is 
to be made are matters for the sound discretion 
of the court,!® and unless, in the exercise of a sound 
diseretion, it appears to the court that a sale for 
cash is required,'® a sale on a reasonable credit 
should be directed ;*° although under some circum- 
stances it is Incumbent on complainant to ask for 
such a sale.*?| Whether all or part of the land should 
be sold is a matter for the sound discretion of the 
couxt.-* 

Amount to be realized. Where all the purchase 
money is not yet due, the sale should be for suffi- 
cient cash to meet the amount due, and such eredit 
as will meet the balance as it becomes due.” 


Enforcement of sale. Where, on judgment for 
plaintiffs in an action to enforce a vendor’s lien, a 
sale was decreed, but none made, the cause not hav- 
ing terminated by final judgment, plaintiff’s remedy 
to enforce a sale is only to be had by motion in the 
cause.?* 

Enjoining sale. The purchaser cannot enjoin a 
sale on the ground that, since the judgment, the 
vendor has agreed to stay execution until the ma- 
turity of certain extended notes,?° nor on the ground 
that the vendor has accepted part payment on the 


19. Kyles vy. Tait’s Adm’r, 6 Gratt. 
(47 Va.) 44. 

20. Pine Mountain Iron, etc., Co. 
Ve, Rice &, Co., 32° SW. 0473, 17 dy. Tes 
1012; Kyles v. Tait’s Adm’r, 6 Gratt. 


1061, 4 Wash. 692 (where only part 
of the notes are due, it is not error 
to render judgment on them and sus- 
pend judgment on the notes not due). 

4. Moore v. Green, 17 S.E. 872, 90 
Va. 181. 

5. Schoenpflug v. Ketcham, (Tenn. 
Ch.A.) 52 S.W. 666; Tidwell v. Starr, 
(Tex.Civ.App.) 42 S.W. 778. 

[a] In West Virginia a decree is 
not erroneous because it fails to make 
provision for the notes not due when 
the suit was begun, as this may be 
done in a further decree. Long v. 
Perine, 23 S.E. 611, 41 W.Va. 314. 


6. See supra § 1214. 

7. Miller v. Hawker, 102 S.E. 470, 
85 W.Va. 691. 

8. Miller v. Hawker, supra. 


9. Wheeler v. Bleakley, 35 S.W. 
1031, 18 Ky.L. 254. 

10. Witmer v. Fitzgerald, 229 N. 
W. 239, 209 Iowa 997. 

11. Pamplin v. Rowe, 139 S.W. 
1105, 100 Ark. 144; Gray v. Grimm, 
163> Sewa7762,) Lou iy. 6035 Cady =v. 


Taggart, 193 N.W. 848, 223 Mich. 191. 

12. Witmer v. Fitzgerald, 229 N.W. 
239, 209 Iowa 997. 

13. Evans v. Ozark Orchard Co., 
146 S.W. 511, 108 Ark. 212. 

14. Hockaday v. Lawther, 17 Mo. 
App. 636. See Johnson vy. Portwood, 
34 S.W. 596, 787, 89 Tex. 235 ¢hold- 
ing that, where holders of notes se- 
cured by a vendor’s lien have fore- 


*By WM. HOWARD BUCHANAN (§ 1293). 
[66 C. J.—84] 


of the land). 

15. See Judgments § 580. 

L6re Arthun! Jn Straus, :CoO.) Ven SW. 
Frank Horn Co., 192 N.W. 1008, 180 
Wis. 323. 

[a] Thus, where a judgment fore- 
closing a land contract and fixing a 
period of redemption was sought to 
be reopened by defendant’s trustee 
in bankruptcy on the ground that he 
could produce a purchaser for the 
property who would be able to pay 
plaintiff’s debt and all other liens, it 
was not an abuse of discretion to de- 
ny the application, the petition nam- 
ing no purchaser nor any _ specific 
amount that would be paid, nor mak- 
ing any Showing why no prior attempt 
had been made on behalf of the cred- 
itors of the bankrupt to obtain proper 
relief in that action, or in the federal 


court. Arthur J. Straus Co. v. W. 
Frank Horn Co., 192 N.W. 1008, 180 
Wis. 328. 

17. Smith v. McDaniel, (Tex.Civ. 


App.) 170 S.W. 1070. 


[a] Motion held sufficient as 
against general demurrer. Smith v. 
McDaniel, (Tex.Civ.App.) 170 S.W. 


1070 (allegation that the purchaser 
never executed the notes, did not owe 
the debt, could not appear at the 
trial because of sickness, and knew 
nothing of the judgment against him 
until dispossessed). 


18. Clark v. Harpers Ferry Timber 
Col, ‘73 S.B. 9199.70 W.Va. 312. 


(47 Va.) 44. 


21. Merrill v. 
(Tenn.) 235. 

22. Nesbitt v. Chesebro, 133 P. 545, 
89 Kan. 863 [mod on other grounds 
136 P. 798, 91 Kan. 14]. 

[a] Thus (1) a sale of a tract of 
land as a whole, instead of in part, 
on foreclosure of a vendor’s lien, is 
not an abuse of discretion, where two 
unpaid liens will remain on the en- 
tire tract after the sale. Nesbitt v. 
Chesebro, 133 P. 545, 89 Kan. 863 
[mod on other grounds 136 P. 793, 91 
Kan. 14]. (2) The chancellor, having 
properly found the entire debt due, 
properly enforced a vendor’s lien on 
the entire tract, although the bill did 
not aver that it could not be sold in 
part to satisfy notes then in default. 
Myers v. Wolf, 34 S.W.(2d) 201, 162 
Tenn. 42. (3) Where undivided inter- 
ests in land are conveyed, and are 
subject to prior vendor’s liens and to 
the lien of attachments, and it is im- 
practicable to sell in the inverse order 
of alienation, the entire tract may be 
sold, leaving the alienees to take their 
interests out of the surplus funds. 
Morris v. Baird, 78 S.E. 371, 72 W.Va. 
1,, Ann.Cas.1915A 1273. 


23. Thomas v. Collins, 117 S.E. 489, 
93 W.Va. 678. 1 

24. Williams v. McFadyen, 58 S.E. 
1005, 145 N.C. 156. 

25. Shannon  v. 
App.) 153 S.W. 360. 


*By JOSEPH W. ROUSE (§§ 1294-1315). 
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notes.?® 


Payment of debt before sale renders a sale sub- 
sequent thereto void.?* 

Wrongful refusal to accept proper tender of the 
amount due on a judgment foreclosing a vendor’s 
lien suspends the judgment ereditor’s right to have 
an order of sale issued and executed unless he sig- 
nifies a willingness to do equity as the situation re- 
quires and accepts tender, and the judgment debtor 
then refuses to pay or keep tender good.*® 


[§ 1295] bb. Notice and Time. Prior notice of 
sale must ordinarily be given.?® One who has no 
interest in the property need not be given notice 
of sale.2° Where the decree of foreclosure of a land 
contract provides for a sale of the land, a rule of 
court providing a practice to be followed in the 
foreclosure of mortgages has been held applicable 
in determining the time of sale. 


[§ 1296] cc. Conduct. Statutory provisions as to 
the conduct of the sale must be complied with.?? A 
decree of sale in a suit to enforce a vendor’s lien 
should ordinarily be executed either by a sheriff or 
by a eommissioner appointed for that purpose,?* 
who acts as the agent of the court,** and who must 
report to it all his doings in execution of its order.*® 
Such officer should be required to give a bond,*°® and 
must realize the largest amount possible on the 
sale.*7 The sale may be in bulk or in pareels.?® The 


26. Shannon v. Hay, supra. 
27. Belt v. Adams, 86 So. 584, 124 f 
Miss. 194 [suggestion of error overr : court. 
87 So. 666, 125 Miss. 387]. 4N.M. 13, 
33. 


28. Karnes v. Barton, (Tex.Civ. 
App.) 272:S.W. 317. [a] 
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plication to an implied vendor’s lien 
established and foreclosed by decree 
Eckert v. Lewis, 275 P. 767, | er. 


See cases infra this section. 
When judgment is rendered 
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court need not order sale of surface rights separate 
from sale of mineral rights.*® Sale of a tract lying 
in two counties may be made in either.*° The ven- 
dor may purchase at the sale.*! 


Order of sale of parcels. Where a vendor’s len 
exists on two tracts of land, and defendant had a 
lien on but one of the tracts, which had been assign- 
ed to the vendor, but which was insufficient to pay 
but a small amount of defendant’s debt, it was not 
material to him which of the two tracts was first 
sold.#? 


[$ 1297] dd. Confirmation and Approval. The 
sale is consummated when the sanction of the court 
is given and an order for title made and executed.** 
A decree confirming a sale on a bill for subrogation 
to a vendor’s len as against complainant’s copur- 
chaser will not be set aside because confirmed by con- 
sent.44 4 


[§ 1298] ee. Opening or Setting Aside Sale—(aa) 
In General. Parties interested in the lands have the 
right to apply to the court from which the execution 
issued to reopen the bids, or have the sale set aside, 
if it has been confirmed;*® and, in such case, the 
court may attach to the privilege of a resale such 
terms as in its discretion it sees fit to impose.*® But 
a sale should not be set aside and a resale ordered in 
the absence of an upset bid or of a well founded as- 
surance that.a greater price will be obtained if the 
land is again offered for sale.47 An offer to open 


[a] Plaintiff cannot waive statu- 
tory bond required of the commission- 
Neeley v. Ruleys, 26 W.Va. 686. 

387. Huck v. Stormfeltz-Loveley 
Co., 245 N.W. 808, 261 Mich. 79. 


[a] Rule applied.—A court com- 


29. Saillard v. White, 14 La. 84. 


30. Sells v. White, (Tex.Civ.App.) 
175 S.W. 1079. 


31. Drysdale v. P. J. Christy Land 
Co., 226 N.W. 882, 248 Mich. 184. 


32. See cases infra this note. 


[a] Valuation of land.—(1) Unless 
required by statute, the land need not 
be valued as in the case of a sale 
on execution. Haggin’s Heirs v. Peck, 
10 B.Mon. (Ky.)/210; Blakey v. Abert, 
1 Dana (Ky.) 185. (2) This is now 
required by the statute of 1878, but 
such statute does not apply to an ac- 
tion on a note for purchase money of 
land, reserving a lien executed before 
the enactment of the statute. Tiche- 
nor v. Wood, 70 S.W. 8387, 24 Ky.L. 
1109. 


[b] Advertising.—(1) A _ statute 
which provides that a decree for the 
sale of land of the value of five hun- 
dred dollars or more shall be adver- 
tised in a newspaper in the county 
where the real estate is situated is 
mandatory; and in a suit to enforce 
a vendor’s lien, retained in a deed 
which conveyed timber on various 
tracts, some of which are situated in 
one county and some in another, the 
decree should provide for publication 
of the notice of sale in both counties. 
Gauley Coal Land Assoc. v. Spies, 55 
S.B. 903, 61 W.Va. 19. (2) A. sale in 
a vendor’s lien foreclosure action is 
proper where made on advertisement 
for three successive weeks as requir- 
ed by statute. Hall v. Noble, 111 So. 
14, 215 Ala. 444. 

[c] Mortgage laws.—The law fix- 
ing the time for sale of mortgaged 
property after foreclosure has no ap- 


foreclosing lien on land situated in 
several counties, the proper practice 
is to direct the order of sale to the 
sheriff of neither county as such, but 
to a commissioner appointed to Sell. 
Lewis v. Dennis, 54 Tex. 487. 


{b] Guardian ad litem for infants 
cannot act as a commissioner to make 
a sale of property in which the wards 
have an interest in a suit to establish 
a viewer's lien, and a sale so made 
will not be upheld. Belt v. Adams, 
86 So. 584, 124 Miss. 194 [suggestion 
of error overr 87 So. 666, 125 Miss. 
387]. 

34 Hurt v. Stull, 4’ Md.Ch. 391; 
ras v. Seagle, 4 S.E. 549, 98 N.C. 
458. 


85... Turner v. Turner, 69 So. 503, 
193 Ala. 424; Dula v. Seagle, 4 S.E. 
549, 98 N.C. 458. 


[a] Order to report execution of 
a decree at the next term of court is 
sufficient. Turner v. Turner, 69 So. 
503, 193 Ala. 424. 


[b] Contradiction of return.—(1) 
In order to contradict a sheriff’s or 
commissioner’s return that he had 
complied with the formalities of law 
as to seizure, notice, appraisement and 
sale, its errors must be specially set 
forth and shown. Fortier v. Zimpel, 
6 La.Ann. 538. (2) The return of a 
commissioner to sell land cannot be 
contradicted after the execution of a 
deed to the purchaser to prove that 
he did not in fact sell the land ih con- 
ee Files v. Harbison, 29 Ark. 


36. Southwest Virginia Mineral Co. 
v. Chase, 27 S.E. 826, 95 Va. 50; Nee- 
ley v. Ruleys, 26 W.Va. 686. 


missioner’s sale of property on fore- 
closure of a land contract to the ven- 
dors bidding more for all the property 
than total bids for separate parcels 
is regular. Huck v. Stormfeltz-Love- 
ley Co., 245 N.W. 808, 261 Mich. 79. 


38. Johns vy. Slack, 13 F.Cas.No. 
7,863, 2 Hughes 467. 


Son." Reed hiv. /omy) 
2 S.W.(2d) 909. 


40. Miller v. Edinburgh-American 
Land-Mortg.-Co., 37. S.W. 181, 14 Tex. 
Civ.App. 309. 

41. Graves v. First Nat. Bank, 189 
S.W. 664, 126 Ark. 177. 

42. Fain v. Heathman, 
1071, 154 Ky. 174. 

43. Dula v. Seagle, 4 S.E. 549, 98 
N.C. 458 (the bid is but a proposition 
to buy, and, until accepted and sanc- 
tioned by the court, confers no right 
whatever on the purchaser). 


44. Turner v. Turner, 69 So. 5908, 
193 Ala. 424. 


45. Files v. Harbison, 29 Ark. 307. 


(Tex.Civ.App.) 


156 S.W. 


46. Yost v. Porter, 80 Va. 855. 
47. Wright v. Cantzon, 31 Miss. 
514; Lucas v. Moore, 2 Lea (Tenn.) 


1; Max Meadows Land, etc., Co. v. 
McGavock, 30 S.B. 460, 96 Va. 131. 


[a] Advanced bid of ten per cent 
before confirmation is sufficient 
ground for reopening the biddings, 
when the performance of the offer is 
properly secured. Dula v. Seagle, 4 
S.E. 549, 98 N.C. 458. 


[b] Security for advance in bid.— 
Before a sale will be set aside and a 
resale ordered a bond with proper se- 
curity may be required for a substan- 
tial advance on the price for which 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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biddings made in good faith should not be rejected 
on the mere form of the application.** But an ap- 
pheation based on conditions that could not be com- 
pled with should not be entertained.t® A bidding 
will not be reopened for the benefit of a third per- 
son.°° An application or action to set aside such a 
sale must be made or brought within a reasonable 
time.*1 


[§ 1299] (bb) Grounds for Setting Aside Sale. 
Where a sale of the land is obtained by fraud or 
collusion, it will be set aside.®? Similarly, a sale may 
be set aside where the price obtained is grossly in- 
adequate,°* where the time of sale was irregular,°** 
where the commissioner himself purchased the prop- 
erty,°° or was not required to give bond,®® or where 
no proper and necessary notice was given,°’ where 
it appears that the decree had been fully paid before 
the sale,°® where the holder of the legal title is not 
a party to the suit,°® and in all cases where such ac- 
tion is required for the protection of those interest- 
ed in the land.®°° But a mere irregularity in the man- 
ner of making the sale not prejudicial to the sub- 
‘stantial rights of the party complaining is no ground 
for setting the sale aside.®+ Mere inadequacy of 


McClintie v. 


the property first sold. 
(66 Va.) 


Wise’s Adm’rs, 25 Gratt. 


448, 18 Am.R. 694. show unfairness. 
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under process controlled by him is 
valid in the absence of anything to 
Douglass v. Blount, 
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price is not sufficient to require setting aside the 
sale,*? nor does an agreement chilling the bidding 
render it absolutely void.*? Absence of the pur- 
chaser does not vitiate the sale.°# A sale, where a 
bond is executed by the purchaser, and the sale con- 
firmed without exception to the commissioner’s re- 
port filed prior thereto, is not susceptible of rescis- 
sion, unless the purchaser be prejudiced by being re- 
quired to pay more than is adjudged in his sale 
bond.®> A sale in bulk instead of parcels will not 
necessitate setting aside the sale.°°® 


Motion to set aside sale of land on foreclosure of 
the vendor’s lien, made long after the close of the 
term, at which judgment of foreclosure was render- 
ed, is not the equivalent of an equitable action to set 
aside the judgment, and could not be made to serve 
purposes of an appeal.®? 

[§ 1300] (cc) Effect of Setting Aside Sale. The 
reversal of an order of sale will not affect the pur- 
chaser’s title if the sale has been confirmed.°* 
Where a decree and sale in foreclosure of a vendor’s 
lien was set aside for defect of parties, a decree on 
a second suit with the necessary parties defendant 


578; Taylor v. Gilpin, 3 Metc. (Ky.) 
544; American Land, etc., Co. v. Craw- 
ford, 40 S.W. 672, 19 Ky.L. 376 (where 


: 48. Lucas v. Moore, 2 Lea (Tenn.) 


49. Lucas v. Moore, supra. 
50) Brighteiive es ocrignt.. ake  |lued, 
(Tenn.) 630. 


51. Johns v. Slack, 13 F.Cas.No. 
7,363, 2 Hughes 467; Horne v. Kim- 
bell, (Tex.Civ.App.) 42 S.W. 325; 
Walker v. Ruffner, 9 S.E. 215, 32. W. 
Va. 297. 

[a] Limitations.—(1) When an ac- 
tion is instituted to set aside a sale 
within the period of limitations pre- 
scribed by law, laches is no defense. 
McLean y. Stith, 112 S.W. 355, 50 Tex. 
Civ.App. 323. (2) The right to avoid 
a foreclosure of a vendor’s lien and 
set aside the sale is barred by the 
four-year statute of limitations, as to 
a subsequent purchaser of a part of 
the land who was a party to the fore- 
closure suit, although his possession 
of the land has not been disturbed. 
Levy v. Roper, 256 S.W. 251, 113 Tex. 
356; Holt v. Holt, (Tex.Civ.App.) 59 
S.W.(2d) 324. 

52. Brophy v. Kelly, 211 F. 22, 128 
C.c.A. 382; Aderholt v. Henry, 3 So. 
114, 82 Ala. 541; Lee v. Texas, etc., 
R. Co., 55 S.W. 976, 22 Tex.Civ.App. 
501; Vernon v. Montgomery, (Tex.Civ. 
App.) 33 8.W. 606; Cameron v. Owens, 
(Tex.Civ.App.) 25 S.W. 986. 


[a] Thus (1) where there is a suc- 
cessful attempt to stifle competition, 
the sale should be set aside. Penn’s 
Adm’r v. Tolleson, 20 Ark. 652. (2) 
Where the assignee of a judgment 
foreclosing a vendor’s lien, by agree- 
ing to release the owners of the land 
from liability on such judgment in 
consideration of their refraining from 
bidding at foreclosure sale and by lat- 
er repudiating such agreement imme- 
diately prior to the sale, when it was 
too late for the owners to bid, pre- 
vented the owners from bidding at the 
sale, the owners could have the sale 
set aside for fraud, the effect of ex- 
press and unconditional renunciation 
of the contract being to entitle the 
owners to treat the contract as ter- 
minated. Moore v. Jenkins, 211 S.W. 
975, 109 Tex. 461 [rev (Civ.App.) 168 
S.W. 398]. 

{[b] Purchase by attorney at a sale 


67 S.W. 484, 95 Tex. 369, 58 L.R.A. 699 
[rev (Civ.App.) 62 S.W. 429]. 

[ec] In determining whether value 
of land far exceeded debt, in an action 
to set aside for fraud a decree fore- 
closing a vendor’s lien, the ‘‘market 
value” of the land at the time of the 
foreclosure is the true criterion, and 
plaintiff is not entitled to prove its 
“real value,’’ consisting of its market 
value and a then undiscovered value 
as an oil property. Fox vy. Robbins, 
(Tex.Civ.App.) 70 S.W. 597. 


53. Gill v. Fugate, 78 S.W. 188, 117 
Ky. 257, 25 Ky.L. 1367; Vernon v. 
Montgomery, (Tex.Civ.App.) 33 S.W. 
606; Sinnett v. Cralle’s Adm’r, 4 W. 
Va. 600. 

54 Vernon v. Montgomery, (Tex. 
Civ.App.) 33 S.W. 606. 


55. Walker v. Ruffner, 9 S.E. 215, 
32 W.Va. 297. 

56. Neeley v. Ruleys, 26 W.Va. 
686. 

57. Levy v. Roper, (Civ.App.) 230 
S.W. 514 [mod on other grounds 256 
S.W. 251, 113 Tex. 356]. But see Holt 
v. Holt, (Tex.Civ.App.) 59 S.W.(2d) 
324 (failure to give defendant in suit 
to foreclose vendor’s lien notice of 
sale would not make sale void). 


[a] Repayment of purchase mon- 
ey.—Where judgment purporting to 
foreclose a vendor’s lien was render- 
ed on a note barred by limitations, 
and without any citation to, or ap- 
pearance by, the landowners, and sale 
thereunder was without notice to 
them, they, seeking to avoid the judg- 
ment sale, need not offer to repay 
what was paid by the purchaser, who 
bought through an agent knowing of 
the fraud. Levy v. Roper, (Civ.App.) 
230 S.W. 514 [mod on other grounds 
256 S.W. 251, 113 Tex. 356]. 


58. Ives v. Rice, 4 So. 912, 84 Ala. 
282. 

59. Riley v. Wiley, 3 Dana (Ky.) 
75; Roberts v. Elliott, 2 Ky.Op. 71; 


Williamson v. Conner, 50 S.W. 697, 92 
Tex. 581. 

60. Files v. Harbison, 29 Ark. 307; 
Horton & Rikeman v. Moyers, 25 Ga. 
89; Bush vy. Williams, 6 Bush (Ky.) 
405; Hackett v. Conn, 3 Bush (Ky.) 


the salable value of the land was di- 
minished by adverse claims since re- 


moved); Dula v. Seagle, 4 S.H. 549, 
98 N.C. 458. 
61. Wheeler v. Bleakley, 35 S.W. 


1031, 18 Ky.L. 254. 

[a] On resale, irregularities in the 
proceedings previous to the original 
sale are not ground for exception to 
the resale. Lucas vy. Moore, 2 Lea 
Cienns te . 

62. Holt v. Holt, (Tex.Civ.App.) 
59 S.W.(2d) 324; Austin v. First State 
Bank & Trust Co., (Tex.Civ.App.) 275 


S.W. 156; Strictland v. Higginbotham 
Bros. & Co., (Tex.Civ.App.) 220 S.W. 
433; Sells v. White, (Tex.Civ.App.) 


175. S.W. 1079. 

63. Ives v. Culton, (Tex.Commn. 
App.) 229 S.W. 321 [aff (Civ.App.) 
197 S. W619], 


64. Johns v. Slack, 13 F.Cas.No. 
7,363, 2 Hughes 467. 
65. Shean vy. Fletcher, 2 Ky.Op. 


o- 


66. Austin v. First State Bank & 


eee Co., (Tex.Civ.App.) 275. S.W. 
oo. 
[a] Thus a sale of land on fore- 


closure of a vendor’s lien would not 
be set aside because the lands consist- 
ed of three tracts and they were sold 
in bulk, where it was not alleged that 
judgment of foreclosure directed the 
lands to be sold in parcels, or that 
such sale was demanded, or that a 
survey of the land, field notes of the 
several parcels, and a plat showing 
the location of the same were fur- 
in compliance with the stat- 
ute. Austin v. First State Bank & 
Trust © Coyn (Tex. CivcA pps) 727 SaiSewe 
156 (if Rev. St. art 3754, as to fur- 
nishing survey of lands, field notes 
of several parcels, and plat showing 
location of same, is applicable to sales 
under judgment foreclosing vendor’s 
lien on several tracts and ordering 
same sold as a whole, a substantial 
compliance with its provisions is nec- 
essary to invoke its application). 


nished 


67. Austin v. First State Bank & 
Trust Co., supra. 
68. Harding v. Wooldridge, 93 S. 


W. 1056, 29 Ky.L. 576. 


1332 [66 C.J.] 


should decree a resale.2® A vendor who buys under 
his order of seizure, which is set aside as defective, 
is entitled to interest on the original price, notwith- 
standing his possession under the void sale, as he 
must be viewed during that time as tenant of the 
purchaser, whose claim, being unliquidated, cannot 
be compensated with the interest stipulated.’° 


[§ 1301] ff. Failure of Purchaser To Comply 
with Bid or Give Bond. In the absence of authority 
from the court, the master commissioner is not au- 
thorized to enforce the liability for refusal of a 
purchaser of land, sold to enforce vendors’ liens, to 
execute a bond for the amount of his bid.71 Plain- 
tiffs in the original action are entitled to proceed 
against the purchaser.7? The master commissioner 
has a right, in such ease, in his discretion, to resell 
the land without reporting to the court the bid of an 
insolvent purchaser at a priory sale, who failed to 
execute a bond to secure his bid.7* The successful 
bidder who failed to give bond to secure his bid is 
not relieved from liability for the resulting loss by 
the fact that following a resale to an insolvent bid- 
der who proved delinquent he again bought the 
property at a reduced price, at the third and last 
sale.7* Where a person, by bidding off land at ju- 
dicial sale, and by the confirmation of the sale to 
him, becomes obligated to pay the purchase money, 
he becomes a party to the cause, and is not entitled 
to notice before a decree of resale for failure to pay 
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Flack v. Braman, 
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a balance of the price, although several terms had 
elapsed, and the clerk had failed for one or more 
terms to put the case on the docket.7° Where, to en- 
foree a vendor’s lien, land is sold by decree of a 
chancery court, without the right to redeem, and 
purchased by the original purchaser, who executes 
his notes with security, when the notes mature, judg- 
ment may be taken, by motion, against him and his 
surety, without notice, and a resale ordered.*® 


Application of deposit to bonds. Where defendant 
became the purchaser at the sale to enforce the lien, 
and made a deposit with the master commissioner 
as additional security for the payment of the sale 
bonds, an order authorizing the appheation of the 
deposit on the sale bonds, although they were not 
due, was within the discretion of the court, since in- 
terest was stopped thereby, and defendant was not 
injured.** = 


Right of lienholder against purchaser. The ven- 
dor could not recover against a defaulting purchas- 
er at a vendor’s lien foreclosure sale, where the 
purchaser purchased without knowledge that the 
vendor had cut timber from the land in contro- 
versy.*® 


[§ 1302] gg. Title and Rights of Purchaser—(aa) 
In General. A duly authorized sale under a decree 
foreclosing a vendor’s lien passes both the legal and 
equitable title to the purchaser,’® together with all 
incidental rights,*° and extinguishes the lien,®! pro- 


(Tex.Civ.App.) flor v. Lane, 45 S.W. 317, 18 Tex.Civ. 


App. 545. (2) But where the cove- 


69. Gebhart v. Shrader, 83 S.E.; Thomas vy. Marmar, 
ODS iD Va. Log: 38 S.W.(2d) 858; 
70. Fortier v. Zimpel, 6 La.Ann. 
ds. [a] 
71. Brand v. Pryor, 115 S.W. 180, 


131 Ky. 271. 

72.) Brand Vv. Pryor, Supra. 

73. Brand v. Pryor, supra. 

[a] Recourse against successful 
bidder at sale to enforce vendors’ 
liens for the loss caused by his fail- 
ure to give bond for the amount of 
the bid is not lost by the master com- 
missioner’s failure to report a subse- 
quent sale to an insolvent bidder, and 
the court’s failure to compel the lat- 
ter to give a bond to secure his aid. 
Brand v. Pryor, 115 S.W. 180, 131 Ky. 
271. 

74. Brand v. Pryor, supra. 


75. Simmons v. Redmond, (Tenn. 
Ch.A.) 62 S.W. 366. 
76. Munson v. Payne, 9 Heisk. 


(Tenn.) 672. 

77. Rittenhouse v. Swango’s Adm’r, 
(Ky.) 128 S.W. 299. 

78. Maxwell v. Mitchell, 
(2d) 794, 185 Ark. 248. 

[a] Parties.—Although the vendor 
suing a defaulting purchaser at the 
vendor’s lien foreclosure sale should 
have sued in the name of the Officer 
making the sale, the vendor suing in 
his own name could recover where 
the parties were the same as if the 
officer had sued. Maxwell v. Mitchell, 
46 S.W.(2d) 794, 185 Ark. 248. 

79. Miami Bond & Mortgage Co, 
vy. Bell, 133 So. 547, 101 Fla. 1291; 
Amory v. Reilly, 9 Ind. 490; Lowther 
v. Kaufman, 192 S.W. 1, 174 Ky. 383; 
Brown vy. Canterbury, 104 S.W. 1055, 
101 Tex. 86, 130 Am.S.R. 824; Thomp- 
son v. Robinson, 54 S.W. 243, 93 Tex. 
165, 77 Am.S.R. 843 [rev (Civ.App.) 
52 S.W. 117]; Cleveland State Bank 
vy. Gardner, (Tex.Commn.App.) 50 S. 


46 S.W. 


W.(2d) 786; Smith v. Robertson, 
(Tex.Commn.App.) 235 S.W. 847 [rev 
(GivgApp:) 220 0S.W. 620)5 lolt, v. 


Holt, (Tex.Civ.App.) 59 S.W.(2d) 324; 


101 S.W. 537, 45 Tex.Civ.App. 473. 


Rule applied.—(1) Where the 
holder of the legal title quitclaimed 
the land to the purchaser for the pur- 
pose of levy and sale under a fieri 
facias, by sale and sheriff’s deed he 
obtained all interest of the purchaser. 
Swinson y. Shurling, 134 S.H. 613, 162 
Ga. 604. (2) Where the vendor has 
sold and assigned the negotiable evi- 
dence of indebtedness given for the 
purchase money and is made a party 
defendant to such foreclosure proceed- 
ings, both his and the purchaser’s es- 
tate in the property pass by a fore- 
closure sale under the decree. Aycock 
Bros. Lumber Co. vy. Dothan First Nat. 
Bank, 45 So. 501, 54 Fla. 604. (3) By 
the foreclosure of a vendor’s lien re- 
tained in the original deed, the pur- 
chaser may acquire not only such 
title as the vendor had at the date of 
execution and delivery of that deed, 
but also the limitation title if any, 
which had been created by the ven- 
dee’s possession if the statute was 
complied with. Smith v. Robertson, 
(Tex.Commn.App.) 235 S.W. 847 [rev 
(Civ.App.) 220 S.W. 620]. CAs 
judgment in a second foreclosure of 
a vendor’s lien secured by a series 
of notes could in no way affect the 
title of the purchaser under a prior 
foreclosure. Jolley v. Brown, (Tex. 
CivCAD Do) Med Ome Vig mila tatts 

[b] Where land is sold without 
reservation of any kind, it embraces 
the underlying minerals. Steinman 
V. Vicars, 39) S.H: 227; 99 Va. 596. 

[ec] Title acquired under judgment 
of foreclosure cannot afterward be 
defeated by proof of matter of de- 


fense of which defendant failed to. 


avail himself. Sarver vy. Clarkson, 59 
N.E. 933, 156 Ind. 316. 


80. See cases infra this note, 

[a] Right to recover for breach of 
warranty.—(1) A deed given by a 
sheriff on foreclosure of a vendor’s 
lien passes the right to recover for 
breach of covenant of warranty. Tay- 


nant of warranty had been broken 
before the sale, there can be no re- 
covery thereon. Pigeon River Lum- 
ber, ete., Co. v. Mims, (Tenn.Ch.A.) 
48 S.W. 885. 


[b] Right to relief for false repre- 
sentations.—(1) A purchaser at a 
sale to enforce a vendor’s lien cannot 
recover of the vendor for misrepre- 
sentations in his bill respecting the 
number of acres, as the allegations 
were neither made to nor for the pur- 
chaser. Pigeon River Lumber, etc., 
Co. v. Mims, (Tenn.Ch.A.) 48 S.W. 385. 
(2) A purchaser of land at a sale to 
enforce a vendor’s lien cannot recover 
of the vendor for misrepresentations 
respecting the number of acres, where 
he afterward sold the land for more 
than he paid for it, and has never 
been held liable on any covenant to 
his purchaser. Pigeon River Lumber, 
etc., Co. v. Mims, supra. 


[ec] Right to rescission.—(1) A 
purchaser at a sale to enforce a ven- 
dor’s lien is not entitled to a rescis- 
sion, where he has sold the land, and 
does not show that the original status 
can be restored, and makes no effort 
to restore the land. Pigeon River 
Lumber, etc., Co. v. Mims, (Tenn.Ch. 
A.) 48 S.W. 385. (2) A purchaser at 
a sale to enforce a vendor’s lien, al- 
leging that the vendor had surveyed 
the land before bringing his bill to 
foreclose, and that he had misrepre- 
sented the number of acres, thereby 
shows that there could be no mutual 
mistake as to the number of acres jus- 
tifying rescission on the ground of 
mistake. Pigeon River Lumber, ete., 
Co. v. Mims, supra. 


[d] Rights of vendor pass to pur- 
chasers at a vendor’s lien foreclosure 
sale so that they are entitled to a 
sale of the wife’s interest in the land 
if the sale of the husband’s interest 
failed to satisfy the judgment. Phil- 
lips v. Wilson, (Tex.Civ.App.) 280 S. 
W. 228. 

81. See infra § 1314. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1302-1304] 


vided the party holding the legal title was a party 
to the suit.6? But he acquires no rights as against 
persons in interest who were not made parties.%* 
Sinee a person who has several liens on the same 
property can have but one foreclosure, the purchas- 
er takes title against the lens not foreclosed, al- 
though knowing of such other liens.8* But where 
there are several notes outstanding in the hands of 
different parties, and the land is sold to pay only 
one of them, the purchaser takes the land subject to 
the rights of the other holders of notes who are not 
parties,*® unless he was ignorant of such outstanding 
notes;*® but a purchaser at a vendor’s lien foreclo- 
sure sale can strengthen his title by purchasing pur- 
-chase-money notes other than that sued on.8? The 
purchaser acquires a valid title notwithstanding ir- 
regularities in the conduct of the sale,’* unless he 
has notice thereof,’® and when a judgment of fore- 
closure of a vendor’s lien contains a finding of prop- 
er service of citation, the purchaser without knowl- 
edge acquires title, although there was no service of 
citation.°° But the rule of caveat emptor applies 
to such sales;°t and, of course, a purchaser who 
has notice of the claim of a third person,®? or of a 
fact that will avoid the title of his grantor,®? ac- 
cepts the risk of having his title defeated. Where 
land is sold under a vendor’s lien, and afterward is 
conveyed by the purchaser to a third party, the lat- 
ter cannot hold the title as against the purchaser at 


82. Hunt v. Selleck, 24 S.W. 213, 92. 
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Carter v. Attoway, 46 Tex. 108; 
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the execution sale under the lien, whether such sale 
was void or voidable only, without paying the 
amount of such lien.°* A sale of property not au- 
thorized by the decree to be sold,®® or expressly ex- 
cepted from sale,®® passes no title thereto. Sale 
under a void judgment passes no title,?7 and pur- 
chasers cannot recover the land without paying, or 
offering to pay, the purchase money secured by the 
lien.°S Where, by statute, a judgment rendered on 
service by publication may be vacated, a purchaser 
at a foreclosure sale under a judgment so rendered 
takes subject to defendant’s right to have the judg- 
ment vacated.?® 


Erroneous conveyance of the whole tract on fore- 


closure on an undivided interest is invalid as to the 
other part of the land.? 


[§ 1303] (bb) Possession. A purchaser at a sale 
under a decree enforcing a lien is entitled to the 
possession of the property, and where defendant re- 
fuses to surrender possession, a writ of assistance 
may be awarded.? The court may render a decree 
providing that the purchaser at the foreclosure sale 
shall be entitled to possession during the redemption 
period.® 

[§ 1304] (cc) Taxes and Rents. On a sale to en- 
force a vendor’s lien of land encumbered with unpaid 
taxes, the purchaser is entitled to credits for taxes 
discharged by him,* unless the land was sold subject 


sons in possession. State v. District 


118 Mo. 588; Jolly v. Stallings, 14 
S.W. 1002, 78 Tex. 605. 


83. See infra § 1313. 


84 Vieno v. Gibson, 21 S.W. 1028, 
85 Tex. 432 [aff (Civ.App.) 20 S.W. 
717]; Wier v. Yates, (Tex.Civ.App.) 
237, S.W. 623. 


85. Green v. Jarvis, (Tenn.Ch.A.) 
42 S.W. 165; Douglass v. Blount, 67 
S.W. 484, 95 Tex. 369, 58 L.R.A. 699 
[rev (Civ.App.) 62 S.W. 429]. 

86. Rogers v. Houston, 60 S.W. 869, 
94 Tex. 403; McLane v. Sullivan, 69 S. 
W. 191, 29 Tex.Civ.App. 247 [aff 70 S. 
W. 949, 96 Tex. 144]. 


37. -—Home Trading Co. v. Hicks, 
(Tex.Civ.App.) 296 S.W. 627 [rev on 
other grounds (Commn.App.) 11 S.W. 
(2d) 292). 


[a] Effect of purchase.—A _ pur- 
chase of an unforeclosed vendor’s lien 
notes by the purchaser at a fore- 
closure sale of another such note 
merged all title and rights in him. 
Home Trading Co. v. Hicks, (Tex.Civ. 
App.) 296 S.W. 627 [rev on other 
grounds (Commn.App.) 11 S.W.(2d) 
292]. 


88. Files v. Harbison, 29 Ark. 807; 
Dula v. Seagle, 4 S.E. 549, 98 N.C. 
458. 

[a] Vendor is estopped, as against 


the purchaser at the sale, to contro- 


vert the title, or assert irregularities’ 


in the foreclosure proceedings. Pe- 


ters v. Clements, 46 Tex. 114. 


89. Dula v. Seagle, 4 S.E. 549, 98 
N.C. 458. 


90. Warne v. Guaranty State Bank 
of Colmesneil, (Tex.Civ.App.) 239 S. 
W. 277 


91. Pigeon River Lumber, etc., Co. 
v. Mims, (Tenn.Ch.A.) 48 S.W. 385 
(the rule of caveat emptor applies to 
a purchase at a sale to enforce a 
vendor’s lien, precluding an implica- 
tion that the vendor warranted the 
amount of acreage offered for sale 
under the decree). 


Byler v. Johnson, 45 Tex. 509; Preston 
v. Breedlove, 45 Tex. 47. 


93. McLean v. Stith, 112 S.W. 355, 
50 Tex.Civ.App. 323. 


[a] Purchaser having knowledge 
of facts which would put reasonable 
man on inquiry as to the ownership 
of certain machinery on the premises, 
and apparently a part thereof, is 
chargeable with full knowledge of 
the facts which he can obtain in refer- 
ence to such ownership. Mundine v. 
Pauls, 66 S.W. 254, 28 Tex.Civ.App. 
46. 

94 Jolly v. Stallings, 14 S.W. 1002, 
78 Tex. 605; Terry v. Cutler, 23 S.W. 
539, 4 Tex.Civ.App. 570 [aff 39 S.W. 
152, 14 Tex.Civ.App. 520]. 


95. Braddock First Nat. Bank v. 
Hyer, 32 S.E. 1000, 46 W.Va. 13. 
96. Braddock First Nat. Bank v. 


Hyer, supra. 


97. Moon v. Sherwood, (Tex.Civ. 
App.) 180 S.W. 296. 

98. Gibson v. Oppenheimer, (Tex. 
Civ.App.) 154 S.W. 694. 

99. Dunlap v. Wright, (Tex.Civ. 
App.) 280 S.W. 276. 

1. Lipscomb v. McKnight, (Tex. 
Civ.App.) 30 S.W.(2d) 501. 

2. Johnston & Seats v. Smith’s 


Adm’r, 70 Ala. 108; Griswold v. Sim- 
mons, 50 Miss. 123; State v. District 
Court of Tenth Judicial Dist. in and 
for Judith Basin County, 227 P. 579, 
71 Mont. 89; Diggle v. Baulden, 4 N. 
W. 678, 48 Wis. 477. 


[a] Procedure to secure writ.—(1) 
On filing with the clerk proof of serv- 
ice of the order of the chancellor on 
defendant, and demand of possession, 
and his refusal to surrender, the writ 
would issue. Griswold v. Simmons, 
50 Miss. 123. (2) The purchaser at 
a foreclosure sale, under a land con- 
tract to obtain possession, was bound 
to perform precedent conditions con- 
tained in the decree, by producing the 
sheriff’s certificate of sale to the per- 


Court of Tenth Judicial Dist. in and 
for Judith Basin County,:227 P. 579, 
71 Mont. 89. (3) When defendants 
appear in a foreclosure action and are 
in possession of the premises, or 
where the premises are in possession 
of persons not parties to the suit, 
a writ of assistance should not issue 
until after notice of application for 
the writ and hearing thereon, in view 
of Rev. Codes (1921) § 9782. State v. 
District Court of Tenth Judicial Dist. 
in and for Judith Basin County, supra. 
(4) Under Rev. Codes (1921) § 9782, 
a judgment debtor in possession of 
premises after foreclosure, who de- 
faulted in the foreclosure proceeding 
after being personally served with 
summons, was not entitled to notice 
of application for writ of assistance. 
State v. District Court of Tenth 
Judicial Dist. in and for Judith Basin 
County, supra. (5) Petition by pur- 
chaser at foreclosure sale under a 
decree giving him possession, alleging 
demand for possession on the judg- 
ment debtors occupying the premises, 
their refusal, with their announce- 
ment that they intended to withhold 
possession, was held sufficient, with- 
out specific allegation of production of 
sheriff’s certificate, since that fact 
could be shown. State v. District 
Court of Tenth Judicial Dist. in and 
for Judith Basin County, supra. 


3. State v. District Court of Tenth 
Judicial Dist. in and for Judith Basin 
County, supra. 


[a] Thus, under Rev. Codes (1921) 
§ 9449, the purchaser at a foreclosure 
sale under a land contract is, as 
against the judgment debtor, entitled 
to possession of the premises during 
the redemption period except when oc- 
cupied by the debtor as a home for 
self and family. State v. District 
Court of Tenth Judicial Dist. in and 
for Judith Basin County, 227 P. 579) 
71 Mont. 89. 


TTF Ellis v. Foster, 7 Heisk. (Tenn.) 
1. 
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to the payment of the charge.° But he is not en- 
titled to the rents maturing after confirmation of 
the sale where he was chargeable with notice that 
before the bill was filed under which he purchased 
the rent notes had been assigned to one not a party 
to the suit.® 


[§ 1305] (dd) Crops. Crops on the land at the 
time of the sale under the decree enforcing the ven- 
dor’s len pass to the purchaser at the sale.’ The 
purchaser debtor of land could constructively sever 
rent cotton by mortgaging it, thereby preventing 
title from passing to the purchaser at the vendor’s 
lien foreclosure sale.® 


[§ 1306] hh. Proceeds and Surplus—(aa) Dis- 
position of Proceeds. The disposition of the pro- 
ceeds of the sale should not be provided for in, the 
judgment. This should be done by the court after 
the report and confirmation of the sale.® In distrib- 
uting the proceeds of sale of land to satisfy a ven- 
dor’s claim, the claims of all the creditors must be 
considered together, and their priority determined 
in one judgment.1° An agreement as to priorities of 
distribution is binding on the parties thereto!! and 
their assignees.17 Where several notes executed for 
the purchase price of land and secured by a lien re- 
tained in the deed are assigned to different persons, 
the several assignees are entitled to a pro rata dis- 
tribution of the proceeds of the property upon which 
the hens exist without regard to the time of the ma- 
turity of the notes or the date of the assignments;1* 
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and the fact that the last assignee had notice of 
the prior assignments does not alter the rule.’* As 
between the purchaser of one note and the assignee 
of another held simply as collateral security, the 
latter is entitled to share in the proceeds only in pro- 
portion to the debt intended to be secured, if that 
was less than the note assigned.t® Where there are 
several grantors who assign their notes to different 
assignees, such assignees take a proportionate 
amount of the proceeds without preference.’® Per- 
manent fixtures being subject to the vendor’s lien,'* 
the owner of fixtures installed under a conditional 
sale contract cannot object because the decree of sale 
requires the satisfaction of the vendor’s lien before 
the balance due on the fixtures 1s paid.t® Where the - 
vendee has made improvements, if the property is 
sold the proceeds go first to pay the vendor, and the 
balance is then payable to the vendee.1® A henhold- 
er who advanced money to pay interest on vendoyr’s 
lien notes is entitled, under a contract so providing, 
to which the vendors were a party, to be repaid from 
the proceeds of a sale of the land before payment 
of the notes.?° 


[§ 1307] (bb) Disposition of Surplus. The ven- 
dor is only entitled to his debt, interest, and costs, 
and if the proceeds of the sale exceed these sums, the 
residue should be paid to the purchaser,”! or to his 
heir,?? or, if the purchaser has sold or mortgaged ° 
the land, then to such subsequent purchaser** or 
mortgagee.” Where there are several claimants 


5. Ellis v. Foster, supra. 
6. Ellis v. Foster, supra. 


[a] Right under Indiana statutes 
of 1861 and 1881 see Adams vy. Glid- 
- den, 13 N.B. 46, 111 Ind. 528. 


7. Ala.— Johnston & Seats v. 
Smith’s Adm’r, 70 Ala. 108. 


Ill.— Yates v. Smith, 11 Ill.App. 459. 


“ pa ernie v. Hague, 25 Kan. 
46. 


Ky.—Butler v. Stark, 79 S.W. 204, 
25 Ky.L. 1886; Sieffert v. Campbell, 
70 S.W. 6380, 24 Ky.L. 1050. 


La.—Bludworth v. Hunter, 
256. 


Tenn.—Langford v. Hudson, 241 S. 
We 393, 1467 Tenn.) 3092 


8. Bowers v. Bryant-Link Co., 
(Tex.Commn.App.) 15 S.W.(2d) 598 
[aff (Civ.App.) 6 S.W.(2d) 788]. 


9. McQueen v. Smith, 24 S.E. 412, 
PLSAN Ce 569. 


10. Citizens’ Bank v. Tureaud, 3 
So. 538,-40 La.Ann. 149. 


11. Walcott v. Carpenter, 132 S.W. 
981, 63 Tex.Civ.App. 108. 


12. Armstrong v. Parr, 
App). 162 S.W. 1003. 


13. Pearson v. Scott, 269 S.W. 370, 
168 Ark. 6; Smith v. Butler, 80 S.W. 
De0,(cia, Ark 50") sRagan) Bross v. 
Hewlett, 7 Ky.L. 755; Martin v. Gray, 
(Tex.Civ.App.) 159 S.W. 118. 


[a] Holders or owners of every 
part of debt stand aequali jure, and 
consequently are entitled to partici- 
pate ratably in the fund derived from 
the security, if there be not enough to 


9 Rob. 


(Tex.Civ. 


pay all. Smith v. Butler, 80 S.W. 580, 
72 Ark. 350. 
{b] In case of several judgments 


on purchase-money notes held by dif- 
‘ferent holders, the proceeds of the 
sale of the land bound by an equita- 
ble mortgage for the notes will be dis- 


tributed without regard to the fact 
that one judgment was recovered and 
enrolled before the rest. Aaron & 
Lindenmayer v. Warner, 62 Miss. 370. 


[ec] Where other notes are can- 
celed.—An innocent purchaser for 
value of one of a series of notes con- 
stituting a lien on the property, after 
cancellation of the balance of the 
series for fraud in their inception, is 
entitled to payment in full out of the 
proceeds of the property on foreclos- 
ure sale rather than only in ratio 
which such note bore to the whole 
amount of the series. Pearson v. 
Scott, 269 S.W. 370, 168 Ark. 6. 


[d] Rights on second foreclosure 
sale.—(1) An assignee of one of sev- 
eral vendor’s lien notes, who fore- 
closes it, whereupon sale is made to a 
third person, is not entitled to par- 
ticipate in the proceeds of a second 
foreclosure sale, had at the suit of 
the holder of the remaining notes. 
Douglass v. Blount, 67 S.W. 484, 95 
Tex. 869, 58 )\isR.At 699 (prev, -(Civ, 
App.) 62 S.W. 429]. (2) In such a 
case the proceeds should be divided 
between the purchaser at the first sale 
and the second assignee in the propor- 
tion which the note first foreclosed 
bears to the notes in suit. Douglass 
v. Blount, supra; Lewis v. Ross, 67 
S.W. 405, 95 Tex. 358 [mod (Civ.App.) 
65 S.W. 504]. 


Assignment of part of debt see 
supra § 1120. 

Priority between assignee of part 
of notes and vendor see supra § 1129. 


14. Ragan Bros. v. Hewlett, 7 Ky. 
L. 755. 


15. 
L. 755. 


[a] Effect of sale by assignee,— 
Where an assignee has sold the note 
to a third party who had no notice 
of the character of the holding, such 
bona fide purchaser stands in the 


Ragan Bros. v. Hewlett, 7 Ky. 


same position as to the lien as he 
would have occupied had he taken the 
note from the original holder without 
any complications. Ragan Bros. v. 
Hewlett, 7 Ky.L. 755. 

16. Home Nat. Bank of Sutton v. 
Boyd, 140 S.E. 482, 104 W.Va. 502. 


17. See supra § 1104. 

18. McClintic v. Hechmer, 92 S.E. 
653, 80 W.Va. 325. 

19. Hawkins v. Rodgers, 179 P. 
563, 905, 91 Or. 483. 

20. Rowan v. Texas Orchard 
Development Co., (Tex.Civ.App.) 181 
SW. 871. 

21. Ala.—McKenzie vy. Baldridge, 


49 Ala. 564. 


Cal.—Gouldin v. Buckelew, 
107. 


Mich.—Johnson v. Fowler, 35 N.W. 
764, 68 Mich. 1. 


4 Cal. 


Tex.—Shannon vy. Buttery, (Civ. 
App.) 140 S.W. 858. 
W.Va.—Charleston Lumber, ete, 


Co. v. Brockmyer, 18 W.Va. 586. 


[a] Rule applied.—In an action to 
foreclose a vendor’s lien, where the 
purchaser had granted his wife a life 
estate in land, and there was no show- 
ing as to the value of the wife’s es- 
tate, the judgment ordering a sale was 
not erroneous for failing to order a 
part of the surplus proceeds, if any, 
to be paid to the wife, and, having or- 
dered the excess, if any, to be paid to 
the purchaser or “those claiming un- 
der him, if any,” it will be reformed 
by striking out the quoted provision. 
Shannon vy. Buttery, (Tex.Civ.App.) 
140 S.W. 858. 


22. Dodd v. Hewitt, 69 S.W. 955, 
24 Ky.L. 708. 

23.: Llano Imp., ete, Co. vy. 
(Tex.Civ.App.) 24 S.W. 40. 


bach: Cornet v. Bertelsmann, 61 Mo. 


May, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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whose rights are undetermined, the surplus proceeds 
may be required to be paid into court to abide a de- 
termination of their respective rights.?° 


[§ 1308] (b) Execution. 


vendor.? 


ous. 29 


Writ of execution having for its effect foreclosure 
of a lien cannot issue in the absence of a judgment 


[a] One who joins in mortgage of 
land, on undivided half of which he 
has vendor’s lien, is entitled, on fore- 
closure, to one half only of the sur- 
plus remaining after satisfaction of 
the mortgage debt and costs. Starr v. 
Searcy, 38 S.W. 504, 18 Ky.L. 794. 

25. Schmidt v. Gaukler, 120 N.W. 
746, 156 Mich. 243. 

26. Ala.—Merrell v. Witherby, 23 
So. 994, 26 So. 974, 120 Ala. 418, 74 Am. 
S.R. 39; Baker v. Young, 8 So. 59, 90 
Ala. 426. 

Ga.—Tompkins v. 
247, 97 Ga. 631. 


Cooper, 25 S.E. 


Jowa.—Grimmell v. Warner, 21 
Iowa 11. 
Tenn.—Hyder v. Butler, 52 S.W. 


876, 103 Tenn. 289. ; 
Tex.—Alford v. Wilson, 62 Tex. 484; 
Bridge v. Young, 9 Tex. 401. 


Va.—Fayette Land Co. v. Louis- 
ville, etc., R. Co., 24 S.E. 1016, 93 Va. 
274. 

[a] Statutory provisions. — (1) 
Under Georgia Code § 3654, where the 
vendor of land, who retained the title, 
obtained against the purchaser a 
judgment for a balance of the pur- 
chase money, and had the land levied 
on and sold under an execution issued 
on such judgment, without first filing 
and having recorded a deed conveying 
the land to the purchaser, 
was void. McCord v. McGinty, 25 S.E. 
667, 99 Ga. 307. (2) Under the Mis- 
souri statute, an execution cannot 
issue on a vendor’s lien established as 
a charge on property by a decree of a 
court after the expiration of ten years 
from the rendition of the decree. 
Hockaday v. Lawther, 17 Mo.App. 6386. 

27. Tompkins v. Cooper, 25 S.E. 
247, 97 Ga. 631; Hyder v. Butler, 52 

S.-W. 876, 103 Tenn. 289. 

28. Tell v. Lewis, 4 So. 695, 85 Ala. 
218. 

Necessity for assumption by sub- 
purchaser,see supra § 1150. 


29. Baker v. Young, 8 So. 59, 60, 
90 Ala. 426; Hyder v. Butler, 52 S.W. 
876, 103 Tenn. 289. 


“The court should have first as- 
certained the balance due after the 
sale of the land which was decreed to 
be sold, deducting the proceeds of 
such sale from the whole amount of 
the indebtedness as ascertained by 
the decree; and not until then should 
execution have been ordered to issue 
for such balance.” Baker v. Young, 
supra. 

30. Montgomery v. Meyerstein, 231 
P. 730, 195 Cal. 37. 


31. Allowance of time for payment 
in decree see supra § 1284. 

32. See cases infra this note. 

[a] For example. — CD) igeeA ipur= 
chaser who .has conveyed land and 
surrendered possession may, neverthe- 


After a sale under a de- 
cree of foreclosure, the vendor is entitled to an exe- 
eution for the portion of the debt remaining unsat- 
isfied,?° as a matter of course,?7 but not against 
a subpurchaser who has not assumed personal ob- 
ligation to pay the purchase money due from his 
An award of execution, in the first in- 
stance, for the whole amount found due, is errone- 


the sale 
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decreeing foreclosure.®°® 


[§ 13809] v. Redemption.?! 
which his rights are barred by a valid foreclosure of 
the lien the purchaser or those claiming under him 
are generally recognized as having a right to redeem 
from the lien by payment of the amount thereof ;*? 
but in the absence of a provision in the decree of 
foreclosure therefor?* or of statutory authoriza- 
tion,*+ a right to redeem after sale is not recognized 
in those persons who are bound by the decree.*°® 
statutory right of redemption must be strietly con- 


Prior to the time at 


A 


fined to those persons coming within the terms of 


complied with.?* 


less, have an equity of redemption 
where his grantee has defaulted and 
his vendor sues for the debt and fore- 
closure. Hill v. Preston, 34 S.W. (2d) 
780, 119 Tex. 522 [rev (Civ.App.) 296 
S.W. 925]. (2) A purchaser at execu- 
tion sale against the purchaser, with 
notice of the decree foreclosing the 
lien, acquires the right to redeem 
from the decree. Willis v. Smith, 10 
Shwi683) “72. Tex! S65. “\(8) As tor- 
feiture will not be declared after ade- 
quate tender to redeem within the 
time the vendors led the vendees to 
believe proper. Piper v. Libiszewski, 
225 N.W. 484, 247 Mich. 381. 

[b] Necessity of interest.—A pur- 
chaser of land who, in consideration 
of release from his notes, has con- 
veyed property to a third person who 
gave vendor’s lien notes and other 
land to the original vendor in pay- 
ment, is not entitled to redeem where 
his sale was free from fraud. Schnau- 
bert v. Tippett, 29 F.(2d) 230. 


{c] Effect of refusal of tender.— 
Where a vendor in possession refuses 
a proper tender of the amount re- 
quired for redemption, he is properly 
charged with the rents of the property 
from the date of the tender to the date 
of the trial of the action to redeem. 
Dreyer v. Southard, (Tex.Civ.App.) 
148 S.W. 1103. 

[d] Attorney’s fees.—Where, after 
suit to redeem is begun, complainant 
tenders into court the principal, in- 
terest, and attorney’s fees, the attor- 
ney’s fees are properly allowed com- 
plainant. Dreyer v. Southard, (Tex. 
Civ.App.) 148 S.W. 1103. 

{e] Compelling redemption.—The 
holders of a vendor’s lien, awarded 
title against the purchaser’s estate, 
are entitled to require redemption by 
the holder of a subordinaté lien, and 
cancellation of the lien on failure 
thereof. Brooks v. O’Connor, (Civ. 
App.) 15 S.W.(2d) 182 [rev on other 
grounds 39 S.W.(2d) 14, 120 Tex. 126]. 


[f] Rule applied. — A judgment 
awarding possession absolutely to 
plaintiff as against the wife of the 
purchaser, who is entitled to a com- 
munity interest, is erroneous, as she 
is entitled to protect her interest by 
paying the judgment debt. Cavin vy. 
Wichita Valley Townsite Co., 82 S.W. 
342, 36 Tex.Civ.App. 336. 

33. See infra text and notes 45-48. 


34. See statutory provisions; and 
cases infra this note. 


[a] Statutory provisions relating 
to mortgages and deeds of trust (1) 
authorizing redemption from. fore- 
closure sales, do not apply to sales 
under decrees enforcing vendors’ 
liens. Priddy & Chambers v. Smith, 
152 S.W. 1028, 106 Ark. 79, 44 L.R.A. 
N.S. 285. (2) <A sale of land under 
contract to convey on payment of the 
purchase price constitutes a reserva- 
tion of legal title merely as security, 


the statute,*® and all statutory provisions must be 


the same as if conveyance had been 
executed and mortgage back given, 
and equity treats the transaction as 
having the effect of a mortgage, but 
it is not a “mortgage” in a strictly 
legal sense, and does not fall within 
the scope of Crawford & M. Dig. § 
7411, allowing 84 year from redemption 
of sales under mortgages or deeds of 
trust. Standley v. Mason, 229 S.W. 
3, 148 Ark. 141. (3) On the other 
hand, statutes which confer the right 
of redemption where real estate is 
sold under a power of sale in the 
mortgage have been held applicable to 
a sale under a vendor’s lien expressly 
reserved with a power of sale in the 
conveyance from the vendor. Bran- 
nan v. Adams, 80 So. 826, 202 Ala. 


442, 
[b] General statute as to redemp- 
tion.—(1) Under a statute confer- 


ring the right of redemption in the 
case of all sales of real estate under 
any decree, judgment, or order of 
chancery, the purchaser, as owner of 
an equitable interest, is entitled to 
redeem from a sale to enforce a ven- 
dor’s lien. Freeland v. Harris, 3 
Sneed (Tenn.) 264. (2) A purchaser 
at a sale under a decree to enforce 
a vendor’s lien who fails to comply 
with his bid has not, however, such 
an equitable interest as to permit him 
to redeem from a resale of the land. 
Beason v. Porterfield, 3 Head (Tenn.) 


35. Bothe v. Gleason, 190 S.W. 562, 
126 Ark. 3138. : 


[a] For example, a grantee of 
land, who, as a part of the considera- 
tion, asSumed the payment of certain 
notes, had no right after sale to re- 
deem by paying the notes. Oliver v. 
Bordner, (Tex.Civ.App.) 145 S.W. 656. 

36. Henderson vy. Hambrick, 29 So. 
923, 129 Ala. 596. 


37. See cases infra this note. 


[a] In Alabama (1) Code (1896) § 
3505, extending the right of redemp- 
tion from sale to the purchaser of the 
debtor, refers only to a person to 
whom the debtor may have sold the 
equity of redemption before the sale, 
and does not entitle a purchaser from 
the debtor after foreclosure of a ven- 
dor’s lien to redeem from such sale. 
Wallace y. Markstein, 40 So. 201, 147 
Ala. 262. (2) This right of redemp- 
tion, which is given by the statute 
after sale, is purely the creation of 
the statute, and it is merely a person- 
al privilege conferred on those named 
in the statute, andris neither property 
nor the right of property, not as- 
signable, and not subject to levy and 
sale under execution. Wallace v. 
Markstein, supra. (3) Under this 
statute it is a condition precedent tu 
the exercise of the statutory right of 
redemption that the debtor therein de- 
liver possession to the purchaser, on 
demand, within ten days after the 
sale. While no particular form of 
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Persons not made parties to proceedings. 
purchasers*® and junior lenholders*® who are not 
made parties to an action to foreclose a vendor’s lien 
may redeem, but they cannot redeem on paying the 
amount bid at the foreclosure sale, or the amount of 
the judgment in such suit, but must pay the full 


words is required:in making this de- 
mand, yet the language of the statute 
clearly shows that the demand must 
be made by the party entitled to the 
possession, or by some one thereunto 
authorized, and it must clearly con- 
vey to the party in possession that he 
is required or requested to vacate the 
premisgs or deliver the possession 
thereof to the purchaser. Henderson 
v. Hamrick, (Ala.) 39 So. 918. (4) 
In order to maintain a bill to enforce 
the statutory right of redemption, it 
must aver that complainants therein 
were of a class of persons privileged 
by the statute to exercise the right of 
redemption. Henderson v. Hambrick, 
29 So. 923, 129 Ala. 596. (5) Therefore, 
a bill which avers that complain- 
ants were defendants. in a chancery 
suit wherein the sale from which the 
redemption is sought was decreed, for 
the satisfaction of a vendor’s lien, but 
does not aver or show that complain- 
ants in such suit were debtor defend- 
ants, is subject to demurrer. Hender- 
son vy. Hambrick, 29 So. 923, 129 Ala. 
596. (6) The bill must also show 
compliance with all statutory condi- 
tions precedent to the right to re- 
deem. Thus a bill to redeem from a 
sale, which fails to aver distinctly 
that complainant surrendered posses- 
sion as required by the statute, or 
fails to give a valid reason for not 
so surrendering possession, cannot be 
maintained, and is subject to demur- 
rer. Henderson v. Hambrick, 29 So. 
923, 129 Ala. 596. (7) Under a stat- 
ute providing that anyone entitled to 
redeem from judicial sale may file his 
bill in equity, without tender, if he 
has made written demand of the pur- 
chaser, a demand on the purchaser’s 
vendee was sufficient, without demand 
on an assignee of the purchaser’s lien 
reserved on sale to such vendee. 
Brannan v. Adams, 80 So. 826, 202 Ala. 
442. 


{b] In Kansas (1) where a pur- 
chaser of real property has given a 
lien to secure payment of the price 
and makes default before one third of 
the price is paid, and the lien is fore- 
closed and the property sold, the 
debtor has six months, under Rev. St. 
60—3466, in which to redeem. Woods 
v. Wolf, 225 P. 1081, 116 Kan. 56. (2) 
Assumption of mortgage indebtedness 
as part of the purchase price does not 
constitute a payment, in a computa- 
tion of the amount paid on the pur- 
chase price for the purpose of deter- 
mining whether the defaulting pur- 
chaser is entitled to six months under 
Rev. St. 60—3466, or to eighteen 
months under 60—3439, in which to 
redeem the property from foreclosure 
sale. Woods v. Wolf, supra. (3) 
Purchasers who assumed a first mort- 
gage and gave a second mortgage as 
part of the purchase price, and who 
had paid less than one third of the 
purchase price at time of foreclosure 
sale on default in payment of the sec- 
ond mortgage, were entitled merely to 
six months in which to redeem under 
Rev. St. 60—38466, although the 
amount of the first mortgage as- 
sumed, together with the price paid, 
exceeded one third, the assumption of 
the mortgage indebtedness not consti- 
tuting payment. Woods v. Wolf, 
supra. 

38. Dukes v. Turner, 44 Iowa 575; 
Tressel v. Longworth, 7 Ohio Dec. 
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(Reprint) 685, 4 Cine L.Bul. 961; 
Thompson vy. Robinson, 54 S.W. 243, 
93 Tex. 165, 77 Am.S.R. 848; Pierce v. 
Moreman, 20 S.W. 821, 84 Tex. 596; 
Stone Land, etc., Co. v. Boon, 11 S.W. 
544, 73 Tex. 548; Foster v. Powers, 64 
Tex. 247; Peters v. Clements, 46 Tex. 
114; Thompson y. Litwood Oil & Sup- 
ply Co., (Tex.Civ.App.) 287 S.W. 279; 
Standard Paint & Wall Paper Co. v. 
Rowan, (Tex.Civ.App.) 158 S.W. 251; 
Gamble v. Martin, (Tex.Civ.App.) 151 
S.W. 327; Martin v. Moore, (Tex.Civ. 
App.) 39 S.W. 605; Masterson v. Bur- 
nett, (Tex.Civ.App.) 37 S.W. 987; 
Robinson v. Kampmann, 24 S.W. 529, 
5 Tex.Civ.App. 605. 


[aJ Equities of subpurchaser not 
made a party to proceeedings to en- 
force a vendor’s claim for money by 
sale of the land are as strong against 
a purchaser at such a sale, having 
knowledge of his rights, as they are 
between the original vendor and pur- 
chaser. Pierce vy. Moreman, 20 S.W. 
821, 84 Tex. 596. 


[b] Where purchaser conveys to 
trustee, who takes the title in trust 
for a joint-stock company and goes 
into possession, the vendor’s lieu hav- 
ing been foreclosed, the company has 
aright to redeem. In such a case, the 
proper party to file a bill to redeem 
would be the trustee. But where the 
trustee had been removed, and the di- 
rectors of the company had failed to 
appoint a new trustee, it was held 
that the stockholders might file a bill 
to redeem. King v, Young Men’s As- 
soc., 14 F.Cas.No. 7,811, 1 Woods 386. 


[ec] Wife of vendee.—(1) Where 
a husband conveys community prop- 
erty to his wife, expressly reserving 
the vendor’s lien in the seller, the 
wife is not estopped from tendering 
the purchase money, or from filing a 
bill in equity to redeem, although not 
a party to the proceedings to fore- 
close the lien. Collett v. Houston & 
WC. ws COs Lex, CLV, ADD. yal GOs WV ¢ 
232. (2) Ina suit to foreclose a ven- 
dor’s lien on land purchased by the 
community, judgment did not bar the 
wife, who was not a party, the hus- 
band having voluntarily conveyed to 
her subject to the lien, and the sale 
and purchase did not preclude the 
wife from redeeming the land, the 


equities otherwise giving her the 
right. Collett v. Houston & T.-C. R. 
Co., supra. 

[d] Rescission of contract.—(1) 


A suit to foreclose is not an affirm- 
ance of the contract as to a subse- 
quent purchaser from the vendee,. so 
as to prevent rescission by the ven- 
dor and bar redemption by a_ sub- 
vendee. Collett v. Houston & T. C. 
R. Co., (Tex:Civ.App:) 186 SOW. 2332: 
(2) In an action to redeem land by 
a wife, to whom her husband volun- 
tarily conveyed subject to the ven- 
dor’s lien, where plaintiff specifically 
pleaded her title and rights, the bur- 
den was on her to allege and prove 
all necessary facts to establish them, 
among which was that a rescission 
had not been declared by the vendor, 
or, if it had, that he had no notice, or 
that the offer to redeem was made 
within a reasonable time, or delay 
excused. Collett v. Houston & T. C. 
R. Co., supra (evidence held sufficient 
to warrant finding that vendor re- 
scinded as to wife, that she had no- 
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price.4° However, a holder of a junior lien who is not 
made a party defendant to foreclosure of a prior lien 
has no right to pay off the senior lien and take over 
the property until such junior lienholder first fore- 
closes his lien and buys the equity of redemption un- 
der the foreclosure.*+ 


The offer to redeem must 


tice, or knowledge putting her of no- 
tice, and that in offering to perform 
she delayed unreasonable time). 


39. Spencer v. Jones, 50 S.W. 118, 
92 Tex. 516, 7i-Am.S.R. 870; Davis Vv: 
Walker, (Tex.Civ.App.) 233 S.W. 521; 
Standard Paint & Wall Paper Co. v. 
Rowan, (Tex.Civ.App.) 158 S.W. 251; 
Gamble v. Martin, (Tex.Civ.App.) 151 
S.W. 327; Rogers v. Houston, (Civ. 
App.) 60 S.W. 445 [aff 60 S.W. 869, 94 
Tex. 403]. 

[a] Rule applied.—For a junior 
lienholder to foreclose his lien, it is 
not necessary for him to show that 
the property'is worth more than the 
price realized therefor under the judg- 
ment foreclosing the prior lien to 
which he was not a party, as his right 
to foreclose his lien and buy in the 
property, thereafter to redeem from 
the purchaser under the prior fore- 
closure, is an absolute right. Davis 
Le lien 53% (Tex.Civ.App.) 233 S.W. 


[b] Second sale under same judg- 
ment.— Where property was redeemed 
from sale under a foreclosure by a 
junior lienholder who had acquired 
the equitable title of the judgment 
defendant, and who was made a party 
to the foreclosure proceeding, but not 
served with notice, it was held that a 
Subsequent service of notice upon 
him, and the rendition of a decree 
cutting off his equity of redemption in 
the property, did not render it again 
subject in his hands to sale under 
such decree. Blake v. Black, 38 N.W. 
657, 7 N.W. 578, 55 Iowa 252. 


_ [te] Judgment creditor. — (1) A 
judgment creditor must proceed with- 
out laches and delay to subject the 
land, after sale on foreclosure of a 
vendor’s lien, to payment of the debt. 
Home Trading Co. v. Hicks, (Tex.Civ. 
App.) 296 S.W. 627 [rev on other 
grounds (Commn.App.) 11 S.W.(2d) 
292}. (2) A judgment creditor must 
allege and prove fraud or sale for 
much less than value to subject the 
land to payment of a debt after sale 
on a vendor’s lien foreclosure. Home 
Trading Co. v. Hicks, supra. (3) A 
purchase of an unforeclosed vendor’s 
lien notes by the purchaser at fore- 
closure sale under another note did 
not destroy the judgment creditor’s 
right to redeem. Home Trading Co. 


V.\ Hicks." ‘supra. 

40. Imboden v. Talley, 234 S.W. 
991, 150 Ark. 567; Home Trading Co. 
Vv. Hicks, )¢(Tex:Civ. App.) 2 296) Saws 


627 [rev on other grounds (Commn. 
App.) 11 S.W.(2d) 292]; Martin v. 
Moore, (Tex.Civ.App.) 39 S.W. 605; 
Masterson vy. Burnett, (Tex.Civ. App.) 
37 S.W. 987. 


{a] No other remedy is available, 
and the fact that in a suit by an un- 
paid vendor to which one holding a 
mortgage from the vendee was not a 
party the decree improperly divested 
the vendee’s title, instead of directing 
a foreclosure of the vendor’s lien, did 
not give the mortgagee any remedy 
other than that of redemption from 
the prior lien, and he was not entitled 
to have another fareclosure of the 
lien. Imboden y. Talley, 234 S.W. 991, 
150 Ark. 567. 


41. McDonald vy. Miller, 39 S.W. 89, 
90 Tex. 309; Davis v. Walker, (Tex. 
Civ.App.) 233 S.W. 521. 


For later cases, developments and changes in the law see Annotations, same title aid section number. 


§§ 1309-1311] 


be made within a reasonable time after foreclo- 
sure.*? Where a party has a plain, adequate, and 
complete remedy at law, there is no occasion for re- 
sort to the remedy by redemption.*® 


In proceedings for the foreclosure of a land con- 
tract, the purchaser is properly allowed to pay the 
amount due on the contract.** It is proper and cus- 
tomary for the trial court to fix a short time for re- 
demption after sale,*® especially, where there are 
unusual circumstances which appeal to the con- 
science of the court,*® but the matter rests in the dis- 
cretion of the court,#7 and, in the absence of statute, 
a party cannot, as a matter of right, redeem after 
decree of foreclosure.t® 


Sale of equity of redemption. Where the pro- 
ceeds of land sold under order of court to satisfy 
a vendor’s lien are insufficient to satisfy such len, 
the vendor may, by statute, have a decree for the 
sale of the equity of redemption of the purchaser, 
the rights of third parties not having intervened.*® 
Where a lien for the purchase. price of land is fore- 
closed by judicial sale, and the land brings more 
than two thirds of its appraised value, there is no 
equity of redemption remaining which need there- 
after be foreclosed.°° 


Notice of expiration of statutory period. The 
vendor not being required to give the purchaser any 
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notice of the expiration of the statutory period for 
redemption after the issuance of a writ of restitu- 
tion,®! the purchaser cannot complain that the no- 
tice the vendor gave the day before the expiration of 
such period was given after banking hours.°2 


[§ 1310] w. Fees and Costs**—(1) Attorney’s 
Fees. In the absence of either statutory or contract 
provision for attorney’s fees, the vendor of land is 
not entitled on the foreclosure of his lien to recover 
such fee;** but where the statutes allow a fee, the 
vendor is entitled to judgment for reasonable at- 
torney’s fees,°> and so, where the contract or the 
purchase-money notes contain a stipulation there- 
for,°® plaintiff need not allege and prove the rea- 
sonableness of the fee provided for in the vendor’s 
lien note.°* No attorney’s fees can be recovered in 
a suit brought before the debt was due.®’ Plaintiff 
making his codwner a party defendant is not enti- 
tled to attorney’s fees against him where the suit 
was for his relief only and not for the relief of the 
coowner also.®® A subpurchaser who does not as- 
sume payment of the notes is not bound by an agree- 
ment therein as to attorney’s fees.°° 


[§ 1311] (2) Costs.*1 In a suit on a note and to 
foreclose a lien on land, if a decree of foreclosure be 
entered for plaintiff, it carries all costs against de- 


42. Collett v. Houston & T. C. R. 
Co., (Tex.Civ.App.) 186 S.W. 232. 


43. McDonald v. Miller, 39 S.W. 89, 
90 Tex. 309 (where, after an attach- 
ment lien was estahlished by judg- 
ment, and sale ordered, but not made, 
suit was brought by a third person to 
foreclose a vendor’s lien on the same 
Jand, and a judgment of foreclosure 
rendered, under which the property 
was sold, and purchased by plaintiff 
therein, the attaching creditor, who 
was nota party to the latter suit, can- 
not redeem, his remedy at law, by 
Sale under his judgment, being ade- 
quate). 


44. Hygelund v. Atlas, 226 N.W. 
217, 247 Mich. 605; Knowles vy. Old- 
er, 220 N.W. 625, 57 N.D. 128; Pent- 
land v. Mackissock, 23 Man. 1. 


[a] Amount required.—(1) Where 
an acceleration clause is inapplicable 
because of an honest dispute between 
the parties as to the amount due, 
the purchaser should be allowed to 
prevent a sale of the property on fore- 
closure by a payment of the amount 
due on the contract up to the time of 
decree. Hygelund v. Atlas, 226 N.W. 
217, 247 Mich. 605. (2) Where the 
vendor has remained in occupancy 
under an agreement to pay rent, the 
amount of rent unpaid and interest 
thereon should be deducted from the 
‘amount the purchaser is required to 
pay. Hygelund v. Atlas, supra. (3) 
The purchaser will be chargeable with 
interest on unpaid amounts from their 
due dates as provided in the contract, 
but will not be charged with interest 
after a proper tender of the sum due. 
Hygelund vy. Atlas, supra. 


45. Shady View Beach Land Co. v. 
Summers, 237 N.W. 29, 255 Mich. 6; 
Drysdale v. P. J. Christy Land Co., 
226 N.W. 882, 248 Mich. 184. 


46. Marble v. Butler, 228 N.W. 677, 
249 Mich. 276. 

47. Shady View Beach Land Co. v. 
Summers, 257 N.W. 29, 255 Mich. 6; 
Marble v. Butler, 228 N.W. 677, 249 


Mich. 276; Drysdale v. P. J. Christy 
Land Co., 226 N.W. 882, 248 Mich. 
184. 


48. Shady View Beach Land Co. v. 
Summers, 237 N.W. 29, 255 Mich. 6; 
Drysdale v. P. J. Christy Land Co., 
226 N.W. 882, 248 Mich. 184. 


[a] Statute or rules applicable to 
mortgages do not apply. Craig v. 
Black, 229 N.W. 411, 249 Mich. 485. 

[b] Failure to make tender. — A 
materialman furnishing material to 
one holding under a land contract 
could not be permitted to redeem 
after foreclosure of the land contract, 
where tender was not made in time. 
Scheurman v. Farbman, 224 N.W. 604, 
245 Mich. 688. 


49. Crittenden v. Beck, 
806, 10 Ky.L. 822. 


50. Likens v. Pate, 169 S.W. 734, 
160 Ky. 319. 


51. Pappas v. Harrah, 
221, 221 Mich. 460. 


52. Pappas v. Harrah, supra. 

53. Lien for attorney’s fees see 
supra § 1111. / 

54. Smith v. Schultz, 129 P. 640, 
23 Idaho 144; Turpin vy. Fuqua, 1 Ky. 
L. 262. 

55. Wolfe v. Stevenson, 264 P. 182, 
129 Okl. 148; Scott v. Hetland, 215 
INUW.. 008, 51. S,D.-552. 


[a] Fee fixed by court. — (1) On 
foreclosure of a vendor’s lien, refusal 
to submit the question of the amount 
of plaintiff’s attorney’s fee to the jury 
is not error. Wolfe v. Stevenson, 264 
Py 182, 129 Oki. 148: (2). In view 
of Civ. Code (1910) § 5420, where 
some of the notes for the price of land 
had matured and an equitable action 
on all the notes was begun to obtain a 
decree for sale of the land, and hold- 
ing the surplus to be applied to the 
notes as they matured, and where 
the notes contained a conditional pro- 
vision for attorney’s fees, and the 
petition contained an allegation for 
attorney’s fees, which defendant did 
not deny or.contest, the judge could 
decree attorney’s fees without inter- 
vention of the jury. McCurry y. Pit- 
ner, 126 S.E. 781, 159 Ga. 807. 


{[b] Estimation of fee.—Attorney’s 
fees decreed in a suit to foreclose a 


10 S.W. 


191 N.W. 


contract of sale of land should be es- 
timated not on the full balance of the 
unpaid price, but only on the amount 
found due, by payment of which, with 
Such attorney’s fee, it was decreed 
the purchaser might reinstate the 
contract. James v. Ward, 190 P. 1105, 
96 Or. 667. 


[c] Fee held reasonable. — Four 
hundred dollars attorney’s fees in an 
action to foreclose a land sale con- 
tract was held not excessive where 
amount of judgment was about twen- 
ty-two thousand dollars. Scott v. 
Hetland, 215 N.W. ‘778, 51 S.D. 552. 


56. Keating v. Woods-Young Co., 
155 S.E. 206, 42 Ga.App. 63; Clark v. 
Carlton, 4 Lea (Tenn.) 452; Garrett 
v. Interstate Bank, 15 S.W. 224, 79 
Tex. 1383; Neese v. Riley, 14 S.w. 65, 
77 Tex. 348; Seaboard Bank & Trust 
Co. v. Amuny, (Tex.Civ.App.) 6 S.W. 
(2d) 186 [aff (Commn.App.) 23 S.w. 
(2d) 287]; Smith v. Ellis, 87 S.w. 856, 
39 Tex.Civ.App. 211; Bozman v. Mas- 
terson, (Tex.Civ.App.) 45 S.W. 758. 

[a] Under law of Georgia, by 
which a provision of a contract for 
the payment of an attorney’s fee in 
case of suit thereon is valid, and the 
fee recoverable if the defense to the 
suit is not sustained, where a bond 
for title securing notes contained such 
a provision, and the holder recovered 
the land thereon in ejectment, al- 
though he failed to recover on the 
notes, he is entitled to payment of 
such fee, as well as interest, where 
the mortgagor is permitted by a court 
of equity to redeem the property. 
Harris v. Equitable Securities Co., 166 
F. 1008. 

57. Brasfield vy. Young, 
App.) 153 S.W. 180. 

58. Russell v. Allen, 70 So. 890, 110 
Miss. 722; Humphreys v. Douglass, 
(Tex.Civ.App.) 177 Sow. 569: 

59. Wollenberger yv. Hoover, 179 N. 
BE. 42, 346 Ill. 511. 

60. Allen v. Traylor, (Tex.Commn. 
App.) 212 S.W. 945 [mod (Civ. App.) 
174 S.W. 923]. 

61. As affected by failure to tender 
deed before suit see supra § 1218, 
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fendant,®* including such as may have been incurred 
at his instanee.®* But where the purchaser was not 
in default when the suit was commenced, he is enti- 
tled to a decree for his costs.°* In a suit to foreclose 
a vendor’s hen against the vendee and one purchas- 
ing the land from him subject to the len, but not 
assuming the lien, in which suit no apportionment 
of the costs between defendants was made by the 
decree, it was the right of the subsequent purchaser 
to have the costs satisfied out of the proceeds of the 
foreclosure sale before applying such proceeds to 
paying the lien.®® Plaintiff should not be charged 
with costs on reversal of part of the judgment relat- 
ing to cross actions between defendants.°® Where 
junior liens of defendants who had improved land 
and enhanced its value could not be satisfied, the en- 
tire costs of foreclosure may be imposed on plain- 
tiff.67 Prior lienholders, compelled to set up their 
claims, and receiving no benefit therefrom, are not 
chargeable with costs of a receivership in excess of 
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the costs of independeut suits.¢% A personal judg- 
ment for costs will not be given the vendor.®® 


[§ 1312] x. Review. The right of appeal from a 
decree enforcing a vendor’s lien belongs only to one 
injuriously affected by the decree.*° Hrror will not 
be presumed but must be manifest on the record.‘? 
And questions of fact which have been passed on 
by the trial court will not be interfered with un- 
less the decision is clearly erroneous.?? 


[§ 1313] y. Operation and Hffect—(1) In Gen- 
eral. The foreclosure of a vendor’s lien by the de- 
cree of a court of competent jurisdiction is binding 
on all the parties thereto;** but the rights of those 
not made parties are not affected.** Thus, where a 
vendor files a bill against the purchaser, to foreclose 
his hen for unpaid purchase money, and fails to 
make subsequent purchasers.or encumbrancers par- 
ties, they are not bound by the decree, and their right 


62. McBrayer v. Hanks’ Ex’rs, 72 
S.W. 2, 24 Ky.L. 1699; Turpin v. Fu- 
qua, 1 Ky.L. 262; Security Sav., etc., 
Co. v. Mackenzie, 52 P. 1046, 33 Or. 
209; Bellamy v. McCarthy, 12 S.W. 
849, 75 Tex. 293; Seaboard Bank & 
Trust Co. v. Amuny, (Tex.Civ.App.) 6 
S.W.(2d) 186 [aff (Commn.App.) 23 S. 
W.(2d) 287]. 

[a] Costs payable out of fund.—lIt 
is usual in foreclosing liens on prop- 
erty to charge the funds with the 
costs of foreclosure, unless some suf- 
ficient reason is shown why the lienor 
should not receive the protection of 
having his reasonable costs and ex- 
penses, so that he may realize his debt 
if the property is sufficient for that 
purpose. Burank v. Babcock, 3 N.Y. 
St. 458, 42 Hun 651. 


[b] Costs of amendment. — An 
amendment setting up facts perfect- 
ing title subsequent to the institution 
of suit must be treated as a new suit, 
the costs up to such amendment to be 
taxed against plaintiff. Kirkland v. 
Little, 41 Tex. 456. 


{c] Fees of abstractor cannot be 
taxed as costs in an action by a ven- 
dor to foreclose the contract of sale, 
the contract not authorizing it, and 
the statute relied on relating only to 
actions to recover real estate. Boyn- 
ton v. Salinger, 126 N.W. 369, 147 
Iowa 537. 

hien for costs see supra § 1112. 


63. Bellamy v. McCarthy, 12 S.W. 
849, 75 Tex. 293. 

{a] Although vendor is not en- 
titled to relief asked, yet his bill will 
be dismissed at the cost of the pur- 


chaser, who occasioned the injury. 
Phillips v. Saunderson, Sm.&M.Ch. 
(Miss.) 462. 


64. Peers v. Barnett, 12 Gratt. (53 
Va.) 410. 

65. Gough v. Jones, (Tex.Commn. 
App.) 212 S.W. 943 [rev (Civ.App.) 175 
S.W. 1107]. 


66. Swift v. Beemer, (Tex.Civ. 
App.) 160 S.W. 989. 
67. Quinn v. Dickinson, (Tex.Civ. 


App.) 146 S.W. 993. 


68. Hooven-Owens-Rentschler Co. 
v. T. Schriver & Co., (Tex.Civ.App.) 
184 S.W. 359. 


[a] Prior mortgagees.—(1) Ina 
suit to foreclose a vendor’s lien, prior 
mortgagees, ordered to set up their 
claims, are improperly required to 
pay a share of the costs of receiver- 
ship in excess of the cost of independ- 


ent suits, where they received no 
benefit, and did not ask for a receiv- 
er, and a receiver was not necessary 
to determine the _ right. Hooven- 
Owens-Rentschler Co. v. T. Schriver 
& Co., (Tex.Civ.App.) 184 S.W. 359. 
(2) That mortgagees received money 
distributed among the mortgagor’s 
ereditors under an arrangement be- 
tween the mortgagor and the mort- 
gagor’s grantee does not affect their 
rights as to liability for costs of a 
receivership. Hooven-Owens-Rent- 
schler Co. v. T. Schriver & Co., supra. 
(3) Prior mortgage liens are not af- 
fected as to liability for costs of re- 
ceivership by the fact that a con- 
siderable portion of the costs was for 
taxes. Hooven-Owens-Rentschler Co. 
v. T. Schriver & Co., supra. 


69. Beaton v. Hambicki, 
[1929] 1 Dom.L.R. 982. 


70. Haley v. Bennett, 5 Port. (Ala.) 
452 (where a decree is rendered 
against the first purchaser for any 
deficiency in the proceeds of the sale 
of the premises, Such purchaser being 
before the court only by pro confesso, 
the court will not reverse the decree 
for this reason, on a writ of error sued 
out by the assignee of such purchaser 
alone, as the decree in this particular 
does not affect him). 


71. Baines v. Clarke, 4 S.Ct. 
111 U.S. 789, 28 L.Ed. 599. 


(Man.) 


671, 


ree Cornet v. Bertelsmann, 61 Mo. 
73. Hockaday v. Lawther, 17 Mo. 
App. 636; Austin v. First State Bank 


& Trust Co., (Tex.Civ.App.) 275 S.W. 
156; Henry v. Thomas, (Tex.Civ.App.) 
74 S.W. 599. 


74. Ala.—Owen v. Bankhead, 76 
Ala. 143. 

Iowa.—Dukes v. Turner, 44 Iowa 
575. 

Miss.—Rowe v. Beers, 59 Miss. 
87d. 


Tenn.—Myers v. Wolf, 34 S.W.(2d) 
201, 162 Tenn. 42. 


Tex.—Thompson v. Robinson, 54 S. 
WW eZ kor 03 p Dek. POO MAIS: tte 4S48 
[rev (Civ.App.) 52 S.W. 117]; Spencer 
v. Jones, 50 S.W. 118, 92 Tex. 516, 71 
Am.S.R. 870 [rev (Civ.App.) 47 S.W. 
29, 665]; Andrews v. Key, 13 S.W. 
640, 77 Tex. 35; Cleveland State Bank 
v. Gardner, (Civ.App.) 50 S.W.(2d) 
786; Lindsey v. Hart, (Civ.App.) 260 
S.W. 286 [mod on other grounds 
(Commn.App.) 276 S.W. 199]; Wier 
Vv. Yates,’ (Civ.App.) 237) Sow, 623% 


Ross v. Bailey, (Civ.App.) 143 S.W. 
961; Gamble v. Martin, 129 S.W. 386, 
60 Tex.Civ.App. 517. But see Adoue & 
Lobit v. Town of La Porte, 124 S.W. 
134, 58 Tex.Civ.App. 206 (the fore- 
closure of a vendor’s lien by the as- 
signee thereof, who used due dili- 
gence to ascertain all existing claims 
to the land and to make all known 
claimants parties to the action, ex- 
tinguishes the rights of a town under 
a prior parol dedication of which 
such assignee had no notice, although 
the town was not a party). 


[a] Rule applied.—(1) The pur- 
chaser at a judicial sale in a suit to 
enforce a vendor’s lien did not ac- 
quire a legal title where the trustee 
in a subSequent deed of trust was not 
a party. Gebhart v. Shrader, 83 S.E. 
925, 75 W.Va. 159. (2) The purchas- 
er at foreclosure of a first lien, a ven- 
dor’s lien, acquires the land subject, 
but not subordinate, to the rights of 
the holder of a second lien, a mort- 
gage, who was nota party to the fore- 
closure. Houston vy. Johnson, {Tex. 
Civ.App.) 197 S.W. 1121. (3) A sale 
enforcing a vendor’s lien, although 
void as to reversioners, vested in the 
purchaser an equitable title requiring 
the reversioners to do equity before 
they could obtain relief. Laird v. 
Tully, 125 So. 392, 220 Ala. 380 [cert 


den 50 S.Ct. 460, 281 U.S. 761, 74 L.Ed. ~ 


1170] (reversioners’ rights held 
barred, where purchaser at sale en- 
forcing vendor’s lien had made pay- 
ment more than forty-eight years 
prior to suit). (4) Execution to en- 
force a decree foreclosing a vendor’s 
lien is not susceptible of levy on a 
naked legal title, reserved by the 
grantee to secure the purchase money 
on resale, after assignment of the 
vendor’s lien notes taken for the price 
on such resale, where the subsequent 
purchaser is not a party. Ross v. 
Bailey, (Tex.Civ.App.) 143 S.W. 961. 
(5) A suit by the payee of notes to 
enforce a vendor’s lien ending in a de- 
cree for recovery against the maker 
for the amount thereof does not 
merge the notes into a decretal judg- 
ment, where they have been trans- 
ferred to an innocent purchaser in due 
course before decree rendered and the 
payee has parted with all right or in- 
terest therein so far as the innocent 
purchaser in due course is concerned, 
and such decree will not preclude 
such purchaser from enforcing the 
notes or lien in any proper action. 
Morgan v. Farmington Coal & Coke 
Co., 124 S.E. 591, 97 W.Va. 83. 


ee ee ee ee eee 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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to redeem is not barred.7® Similarly, where several 
notes are given to different persons for the purchase 
money of property, a judgment foreclosing the ven- 
dor’s lien of one cannot affect the rights of another 
who is not made a party to the suit.7° As the de- 
cree in an action for strict foreclosure has the effect 
of setting aside the contract and placing the vendor 
in the same legal position as if the contract had not 
been made,‘’ all claims of the vendor against the 
vendee arising out of the contract are terminated 
when the decree of strict foreclosure becomes ef- 
fective.‘* Where the purchaser at foreclosure sale 
already holds legal title, cancellation of the vendor’s 
bond for title by the court vests complete title in 
the purchaser as effectively as would a deed.*9 A 
judgment foreclosing a lien cancels a note from the 
grantee to the grantor, if given as part of the con- 
sideration of the purchase, for which a vendor’s 
lien was retained.8° Where only a portion of land 
was sold, but was enough to satisfy the debt, the 
unsold portion belongs to defendant.*! A purchas- 
er, haying never paid for the land, and suffering 
judgment to be rendered against him and the land 
to be sold on a fieri facias, although he may there- 
after have tendered the price, could not hold the 
land or prevent his dispossession.*? The bringing 
of a suit on the debt and obtaining a decree of fore- 
closure of the vendor’s lien concludes any assertion 
of the superior title remaining in the vendor while 
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the purchase money is unpaid.*? The holders of a 
vendor’s lien notes by filing suit and foreclosing a 
lien on the land thereby elect to confirm the pur- 
chasers’ superior title.’4 


[§ 1314] (2) As Extinguishment of Lien. <A sale 
of land under a decree foreclosing the vendor’s lien 
is an extinguishment of the lien,*® unless the pur- 
chaser is the real purchaser at the sale.8° Likewise, 
a junior judgment lien is extinguished.®* If the 
foreclosure is void, a lien reserved in a deed is not 
lost.8§ 


[§ 1315] (3) As Bar to Second Foreclosure. If 
a vendor of real estate, having a len on it for the 
purchase money, part of which only is due, enforces 
it for that part, the lien is exhausted and cannot be 
enforced for the balance.®® 


[§ 1316] C. Retaking or Recovery of Possession* 
—l. Recovery of Possession®°—a. In General. As 
a general rule a vendor of land has no right, in the 
absence of a breach of condition of the contract of 
sale, to take or recover possession from the purchaser 
who is in possession under the terms of the con- 
tract,?! nor can he recover against one claiming ad- 
versely to the vendee, where the vendee is not in 
default.°2 Where, however, the purchaser is not 
entitled to possession and without the vendor’s con- 
sent goes into possession,®* or even where such pur- 
chaser goes into possession by permission of the ven- 


75. King v. Young Men’s Assoc., 
14 F.Cas.No. 7,811, 1 Woods 386; Has- 


kell) v.- State, 31 Ark..°91;) 4Wares Vv. 
Crosthwaite, 25 S.W. 832, 15 Ky.L. 
807; Williamson v. Conner, 50 S.W. 


697, 92 Tex. 581; Spencer v. Jones, 
50 S.W. 118, 92 Tex. 516, 71 Am.S. 870; 
Davis v. Rankin & Whitworth, 50 Tex. 
279; Jackson v. Andrews, 22 S.W. 
1045, 3 Tex.Civ.App. 563. And see 
supra § 1309. 

76. Glaze v. Watson, 55 Tex. 563; 
Jackson v. Andrews, 22 S.W. 1045, 3 
Tex.Civ.App. 563. 


{a] Thus, where a vendor of land 
assigns one of the purchase-money 
notes, which is foreclosed in an ac- 
tion to which the vendor is not a par- 
ty, a purchaser at the sale takes the 
interest of the assignee and the title 
of the purchaser, but holds the prop- 
erty subject to the proportionate lien 
of the notes remaining in the vendor’s 
hands. Douglass v. Blount, 67 S.W. 
484, 95 Tex. 369, 58 L.R.A. 699. 


77. Terpin v. Daugherty, 220 N.W. 
352,53, S:D. 341. 


78. Terpin v. Daugherty, supra. 

79. Steele v. Jackson, 131 S.W. 
1032, 140 Ky. 821. 

80. Dollins v. Brooks, (Tex.Civ. 
App.) 229 S.W. 344. 

81. Roberts v. Dotson, 195 S.W. 


493, 176 Ky. 278. 


82. Swinson vy. Shurling, 134 S.E. 
613, 162 Ga. 604. 


83. Stansberry v. Booghery, (Tex. 
.Civ.App.) 158 S.W. 247. 


[a] Rule applied.—Where the ven- 
dor of realty by deed reserving a yen- 
dor’s lien foreclosed, he could not 
thereafter claim that he continued to 
hold the superior title to make out his 
right to the insurance money payable 
on the burning of the house. Stratton 
v. Westchester Fire Ins. Co. of New 
York, (Tex.Civ.App.) 182 S.W. 4. 


84. McAnally v. Texas Co., 
Civ.App.) 32 S.W.(2d) 947. 


(Rex, 


[a] Rights of holders of vendor’s 
lien notes after foreclosure and con- 
veyance of land in satisfaction of a 
judgment were referable solely to a 
conveyance to them in satisfaction of 
the judgment. McAnally v. Texas 
Co., (Tex.Civ.App.) 32 S.W.(2d) 947. 


[b] Ability of purchaser of land 
on a contract to convey land in satis- 
faction of a judgment foreclosing a 
lien was limited in accordance with a 
correction deed theretofore recorded. 
McAnally v. Texas Co., (Tex.Civ. App.) 
32 S.W.(2d) 947. 


85. Ala.—Sims v. Sampey, 64 Ala. 
230. 


Ind.—Amory v. Reilly, 9 Ind. 490. 


Ky.—Mori v. Howard, 136 S.W. 904, 
143 Ky. 480. 


Tex.—Wall v. Club Land, etce., Co., 
(Civ.App.) 88 S.W. 534 [rev 92 S.W. 
984, 99 Tex. 591, 122 Am.S.R. 666]. 


Va.—Woods v. Ellis, 7 S.E. 852, 85 
Va. 471. ‘ 

86. Follain v. Broussard, 9 Rob. 
(lua) 8728 


87. Home Trading Co. v. 
(Tex.Commn.App.) 11 S.W.(2d) 
[rev (Civ.App.) 296 S.W. 627]. 


88. Evans v. Bentley, 29 S.W. 497, 
36 S.W. 1070, 9 Tex.Civ.App. 112. 


89. Rench v. Keenan, 7 So. 589, 42 
La.Ann. 419; Codwise v. Taylor, 4 
Sneed (Tenn.) 346. 


90. Cross references: 


Election of remedies by vendor see 
supra §§ 1070-1072. 

Recovery by purchaser at sale to en- 
force lien see supra § 1303. 

Rescission by vendor see supra §§ 
314-422. 

Retaking possession as extinguishing 
lien see supra § 1158. 

Rights of parties as to possession and 


eontrol under contract see supra §§ 
784-786. ' 


Hicks, 
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Taking possession by vendor as re- 
scission see supra § 368. 
91. Fla.—South Florida Farms Co. 
v. Hall, 93 So. 687, 84 Fla. 233. 
Mich.—Cook vy. Hopkins, 36 N.W. 
790, 68 Mich. 514. 


Mont.—Prosher y. Smith, 215 P. 


649, 67 Mont. 308. 


Okl.-—Kingfisher Improvement Co. 
v. Talley, 151 P. 873, 51 Okl. 226% Tal- 


ley v. Kingfisher Improvement Co., 
ie P. 591, 24 Okl. 472, 20 Ann.Cas. 


Tex.—Hzell v. Fowler, 
20 S.W.(2d) 1097. 


Vt.—Reynolds v. Bean, 99 A. 1013, 
STO US 24a ae 


Man.—Krawezuk v. Ostapovitch, 31 
Man. 221. 


[a] If vendor sells or intends to 
sell all his right, title, and interest 
in land, he cannot recover possession 
thereof, although there is a misde- 
scription of the land sold in the deed. 


(Civ. App.) 


Dimmitt’s Heirs v. Bowen, 39 Tex. 
404. 
[b] Where no forfeiture of the 


rights of contract purchasers of land 
had occurred, a valid reéntry by the 
vendor could not be had, even if 
peaceable possession had been ob- 
tained. Maday v. Roth, 125 N.W. 13, 
160 Mich. 289, 1386 Am.S.R. 441. 


{[c] What constitutes repossession. 
—Where keys to premises were de- 
posited by the contract purchasers for 
delivery to their assignee, the obtain- 
ing thereof by the vendor did not 
amount to a repossession, especially 
where the contract purchasers’ tenant 
remained in possession under a right 
of occupancy derived through the 
purchasers. Maday v. Roth, 125 N.W. 
13, 160 Mich. 289, 136 Am.S.R. 441. 

92. State v. Dayton Lumber Co., 
L5b Sa Wsr, Ll? 854106. Dex. 41: 


93. Williams v. Forbes, 47 Ill. 148; 
Coleman y. Connolly, 139 Ill.App. 383; 
Deputy v. Mooney, 97 Ind. 463. 
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dor, if he is not entitled thereto under his contract,°* 
or where a purchaser in possession repudiates his 
contract,®® or makes a default in payment, or in 
other conditions of the contract,®® the vendor or 
one claiming under him ordinarily is entitled to take 
or recover possession of the land, particularly where 
the contract of sale, bond for title, or deed so pro- 
vides,®? unless he is estopped®® or waives his right 


94. Kratemayer v. Brink, 17 Ind. 
509; Gault v. Stormont, 17 N.W. 214, 
51 Mich. 636; Spencer v. Tobey, 22 


Barb. (N.Y.) 260. 


[a] Verbal permission to purchas- 
er to enter is mere license revocable 
at the pleasure of the vendor. Gault 
v. Stormont, 17. N.W.. 214, 51 Mich. 
636. 

95. Mayer v. West, 273 P. 849, 96 
Cal.App. 31; Flint v. Conner, 200 P. 
SNe boe CalvApp. (279. cibtinceksmanm fv: 
Delacour, 190 P. 832, 47 Cal.App. 416; 
Andrews v. Karl, 183 P. 838, 42 Cal. 


App. 513; Imperial Sugar Co. v. Ca- 
bell, (Tex.Civ.App.) 179 S.W. 83, 91; 
Weil v. Martinez, 124 S.W. 116, 57 
Tex.Civ.App. 440. 


“There ig no sounder. principle in 
law nor in morals than that one can- 
not hold property bought uader a con- 
tract and repudiate the obligation of 
the contract upon which it is condi- 
tioned.”’ Imperial Sugar Co. v. Cabell, 
supra. : 

96. Ala.—-Goode v. Temple, 130 So. 
202, 221 Ala. 588. 


Ark.—Comer y. Comer, 26 S.W.(2d) 
89, 181 Ark. 339; Cleveland v. Aldridge, 
125 S.W. 1016, 94 Ark. 51. 


Cal.—-Woodard v. Hennegan, 60 P. 
769, 128 Cal. 298; Worley v. Nether- 
cott, 27 PB. 767, 91 Cal. 512, 25 AmiS-R. 
209; Gates v. McLean, 11 P. 489, 70 
Cal. 42; Cook v. Gentry, 9 P.(2d) 555, 
122 Cal.App. 118. 


Mont.—Cook-Reynolds Co. v. Chip- 
man, 133 P. 694, 47 Mont. 289. 


N.Y.—Cornell v. Hayden, 
417, 114 N.Y. 271. 


Okl.—Barker y. Hutton, 235 P. 170, 
LOSMOKIS LOT. 


Or.—Thrift v. Laird, 237 P. 689, 115 
Or. 489. 


Pa.—Bell v. Clark, 2 A. 80, 111 Pa. 


21 N.E. 


92 


d Tex.—Harris v. Catlin, 53 Tex. 1; 
Jackson vy. Palmer, 52 Tex. 427; Gaith- 
er v. Gaither, (Commn.App.) 25 S.W. 
(2d) 299 [mod (Civ.App.) 14 S.W, (2d) 
286]; Silverman vy. Harmon, (Civ. 
App.) 250 S.W. 206; Stephens v. Reils, 
(Civ.App.) 247 S.W. 627; Payne v. 
Beaumont, (Civ.App.) 245 S.W. 94; 
Dollins v. Brooks, (Civ.App.) 229 S. 
W. 344; Rockhill Country Club Co. v. 
Nix, (Civ.App.) 198 S.W. 155; Hughes 
v. Burton Lumber Corp., (Civ.App.) 
188 SW. 1022; Gulf, C..& Si... Ry. 
Co. v. Blount, (Civ.App.) 136 S.W. 566; 
Weil v. Martinez, 124 S.W. 116, 57 Tex. 
Civ.App. 440; Lipscomb v. Fuqua, 121 
S.W. 193, 55 Tex.Civ.App. 535 [aff 131 
Sw. 1061, 103 Tex. 585]; Crain v. U. 
S. National L. Ins. Co., 120 S.W. 1098, 
56 Tex.Civ.App. 406; Evans v. Ashe, 
108 S.W. 398, 1190, 50 Tex.Civ.App. 54; 
Smith v. Owen, 97 S.W. 521, 43 Tex. 
Civ.App. 411; Renfro v. Waco, (Civ. 
App.) 33 S.W. 766. 

Alta.—Torgerson v. Trettevik, 14 
Alta. 448. 

{a] Thus, where possession of land 
is given under an executory contract 
of sale, and the purchase money is 
unpaid, the vendor may recover pos- 
session in order to apply the rents 
and profits to the payment of his debt. 
Cleveland vy. Aldridge, 125 S.W. 1016, 


VENDOR AND PURCHASER 


94 Ark. 51. 

[b] Owner acting through trustee. 
—Although the right of reéntry on a 
breach of condition is, as a general 
rule, in the grantor, yet, where he 
holds as trustee and is not the owner 
individually, and subsequently con- 
veys to the other members of a com- 
mittee of which he is a member, for 
whom he is trustee and whose inter- 
ests he represents as such, the right 
of reéntry passes to them. Fowler 
v. Coates, 112 N.Y.S. 849, 128 App.Div. 
381 [rev on other grounds 94 N.E. 997, 
201)N.Y. 257]. 


[ec] Heir of vendor under execu- 
tory contract to convey may sue in 
ejectment to recover possession, 
where purchase money was not paid. 
Goode v. Temple, 130 So. 202, 221 Ala. 
588. 


[d] In Saskatchewan, although the 
purchaser is under the protection of 
the Volunteers and Reservists Act, 
the vendor has been held entitled to 
possession on default in payment. 
Riach vy. Elliott, 9 Sask.L. 408. 


fe] Default in comdition subse- 
quent.—Michigan State Bank v. Ham- 
mond, 1 Doug]. (Mich.) 527; Michigan 
State Bank v. Hastings, 1 Dougl. 
(Mich.) 225, 41 Am.D. 549. But see 
Taylor v. Interstate Inv. Co., 135 P. 
240, 75 Wash. 490 (holding that a 
vendor under a bond for a deed which 
gave the purchaser possession and 
the full equitable title, and created 
an equitable lien or mortgage to the 
vendor as security for the unpaid 
purchase price, could not declare a 
forfeiture and sue in ejectment or to 
quiet title, his only remedy being by 
proceeding to foreclose his lien). 

97. Central Pac. R. Co. v. Mudd, 
59 Cal. 585; Torgerson v. Trettevik, 
14 Alta.L. 448. 


[a] Deed on condition that unless 
grantee shall make certain payments 
the deed shall be ‘‘void, so far as to 
make good any nonfulfilment of said 
conditions” will entitle the grantor, 
on breach of condition, to recover 
possession of the land, to hold as se- 
curity for the performance of the con- 
ditions. Fisk v. Chandler, 30 Me. 79, 
50 Am.D. 612. 

[b] Right of owner to retake pos- 
session of land for any failure, how- 
ever trivial, of the other party to com- 
ply with agreement on or before dates 
mentioned in it, being highly penal in 
its nature, will not be enforced in 
equity except on equitable principles. 
Brackin P, EH. Welton Engineering Co., 
128 A. 818, 283 Pa. 91. 

Reéntry under provisions of con- 
tract see infra § 1317. 


98. Burnett y. Atteberry, 145 S.W. 
582, 105 Tex. 11% [mod (Civ.App.) 130 
S.W. 1028]; Booty v. O’Connor, (Tex. 
Civ.App.) 287 S.W. 282. 

[a] Thus, holders of a vendor's 
lien and of deeds of trust, who as- 
signed a second deed of trust to a 
third party, have been held estopped 
from recovering the land as against 
the assignee. Booty v. O’Connor, 
(Tex.Civ.App.) 287 S.W. 282. 

99. Buchannon v. Upshaw, 1 How. 
(U.S.) 56, 11 L.Ed. 46; Sliwinski v. 
Gootstein, 208 N.W. 47, 234 Mich. 74; 
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to possession,®® or is also in default,1 or the pur- 
chaser’s default is caused by the fraudulent acts of 
the vendor’s agent.” 
has to prevent resumption of possession is to tender 
the unpaid purchase money and to perform such 
other obligations as have been assumed by him as 
a part of the consideration,® but, where a proper 
tender is made, it has been held that the vendor is 


The only remedy the vendee 


Burkitt v. McDonald, 64 S.W. 694, 26 
Tex.Civ.App. 426. 

[a] Thus (1) where a grantor in- 
dulges the grantee in the payment of 
overdue installments of the purchase 
money, and insists on their payment, 
he waives his right to recover the 
land under a contract providing there- 
for, if payment of the instalments is 
not made when due. Burkitt v. Mc- 
Donald, 64 S.W. 694, 26 Tex.Civ.App. 
426. (2) If a vendor accepts a pay- 
ment on the purchase price after it is 
due, he thereby waives his then exist- 
ing right to declare a forfeiture be- 
fore the failure to make the payment 
on time. Sliwinski v. Gootstein, 208 
N.W. 47, 234 Mich. 74. 


[b] Right of reéntry after breach 
of condition is not destroyed by the 
acceptance of a deed from the referee 
in bankruptcy proceedings against 
the person to whom the premises had 
been conveyed on such _ condition. 
Fowler v. Coates, 112 N.Y.S. 849, 128 
App.Div. 381 [rev on other grounds 
94 N.E. 997, 201 N.Y. 257]. 


[c] Vendor’s acceptance of note 
extending time for payment does not 
waive right to recover possession on 
defendant’s default in payment of 
note. Malmstrom v. Second East 
tee anak Co.,) 278 B: 811, 74 Utah 


Waiver of forfeiture generally see 
supra §§ 371-391. 

1. Dunham v. Townsend, 110 Mass. 
440; Williams v. Hodges, 3 N.W. 189, 
41 Mich. 695; Waco Development Co. 
v. McNeese, (Tex.Civ.App.) 209 S.W. 
464; Rosenberger v. Bowen, 5 S.E. 
699, 84 Va. 675. 


2. Henry v. Mayer, 
Ariz. 103. 


3. Yett v. Houston Farms Develop- 
ment Co., (Tex.Civ.App.) 41 S.W.(2d) 
305; Hughes v. Burton Lumber Corp., 
(Bex. Civ. App.) 288) Sow, 1022: Riven 
erford v. Mothershed, 92 S.W. 1021, 42 
Tex.Civ.App. 360; Sanders v. Rawl- 
ings, (Tex.Civ.App.) 77 S.W. 41. 


[a] Right of assignee of the pur- 
chase-money notes secured by a ven- 
dor’s lien, and who has taken a con- 
veyance of the vendor’s interest, to 
recover the land on default of the 
purchaser, can only be defeated by 
the payment or tender of the balance 
of the purchase money represented 
by the unpaid notes. Rutherford v. 
Mothershed, 92 S.W. 1021, 42 Tex.Civ. 
App. 360. 


[b] Transferee of purchaser.—(1) 
A vendor or his successor in title, 
suing the vendee to enforce the ven- 
dor’s lien, without making a subse- 
quent purchaser from the vendee a 
party, and buying land under foreclo- 
sure, may recover the land from such 
purchaser on the vendor’s superior le- 
gal title, independently of his title 
under foreclosure, unless the purchas- 
er offers to pay the unpaid purchase 
money. Teston v. Brannin, (Tex.Civ. 
App.) 261 S.W. 788. (2) The vendor 
of land may recover the land on his 
reserved legal title, notwithstanding 
the payments and improvements by 
the purchasers, unless the purchasers 
assert their equities. Lewright v. 
Reese, (Tex.Civ.App.) 223 S.Ww. 270. 


53. (Pa 59 OTM 


For later cases, developments and changes in the law see Annotations, same title and section number. 


- 


§§ 1316-1319] 


not entitled to possession,* provided the tender is 
made within the proper time.® <A verbal contract 
for the sale of land being voidable under the stat- 
ute of frauds,* the vendor may terminate it and 
recover possession of the land.7 A vendor of land 
‘who, after default of the purchaser, has sold and 
promised to deliver the land to a third person, has 
a sufficient interest to demand that the original 
purchaser be required to turn over the land to the 
possession of such third person,’ and one who has a 
lien on land for the purchase money may maintain 
a suit for the possession thereof to protect his inter- 
est, although hé has conveyed the property to a third 
person.? 

Assignee of vendor’s lien notes, being merely a 
henholder, cannot, before foreclosure, claim the right 
of possession?® unless he also takes a conveyance of 
the vendor’s interest.11 


[§ 1317] b. Retaking Possession under Provisions 
of Contract. By express provision of the contract 
the vendor may be authorized to reénter and resume 
possession of the land,+? but a mere suspicion that 
the vendee does not intend to comply with the con- 
tract does not entitle the vendee to take possession 
under such a provision.1? It is necessary that the 
vendor strictly pursue the course prescribed by the 
contract,!* a mere going upon the premises not being 


4 Davis v. Benedict, 4 S.W. 339, 9 
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a sufficient taking of possession.1> It has been held 
that, where the vendor reserves a right of reéntry 
and resale, a surplus arising from a resale belongs 
in equity to the purchaser.!® 


[§ 1318] 2. Form of Action!7—a. In General. In 
particular jurisdictions it has been held that, where 
a purchaser in possession under a contract of sale 
repudiates the contract or makes a default in pay- 
ment, the vendor may treat him as a trespasser and 
maintain an action of trespass quare clausum fregit 
against him,*® or maintain an action to recover the 
property in the nature of an action to quiet title;!° 
or, under some statutes, possession may be recovered 
by counterclaim in an aetion by the purchaser against 
the vendor for damages.?° On the other hand, it 
has been held that the vendor has no right, because 
of the purchaser’s failure to pay the unpaid bal- 
ance of the purchase money, to dispossess him by 
a writ of possession under a judgment rendered in 
an action to which he was not a party. 


[§ 1319] b. Ejectment.22 It is well settled that, 
where a purchaser under a contract of sale or bond 
for title repudiates the contract?® or fails to comply 
with the provisions of the contract in regard to the 
payment of the purchase price, the vendor may re- 
cover possession of the land in an action of eject- 
ment,** and is not obliged to stand on his contract 


tles the vendor to maintain an action 


Ky.L. 200. 


[a] If purchaser in his answer 
tenders purchase price, and offers to 
accept a deed, the vendor cannot re- 
cover possession. Davis vy. Benedict, 
4 S.W. 339, 9 Ky.L. 200. 


{b] Tender in court.—(1) Where 
the amount of the unpaid purchase 
money was not, and could not, from 
the information possessed by defend- 
ant, have been known'to him, and he 
pleads payment, but offers, in the 
event any amount is found to be due, 
to pay it within such time as the 
court might order, but files no plea of 
limitation, nor urges other matter 
that revives plaintiff's right of elec- 
tion to sue for the land, it is not in- 
dispensable, in a suit to enforce lien 
notes and foreclose a vendor’s lien by 
rescission of the contract and rec- 
lamation of the land, that a tender 
of the amount due should be made in 
open court, in order to defeat plain- 
tiff’s right to recover the land. Mc- 
Cord v. Hames, 85 S.W. 504, 38 Tex. 
Civ.App. 239. (2) But a purchaser 
shows no equities entitling him to 
pay any sum that may be adjudged 
due as purchase money, and prevent 
rescission and recovery of the land 
by the vendor, who retained a ven- 
dor’s lien, where there is no proof 
that at the time of the purchase he 
paid part of the purchase money, or 
that he has made improvements on 
the land, and he has interposed the 
statute of limitations as against the 
vendor’s lien. Smith v. Owen, 107 S. 
W. 929, 49 Tex.Civ.App. 51. 

5. Weil v. Martinez, 124 S.W. 116, 
57 Tex.Civ.App. 440. See also Thiry 
v. Edson, 129 I1l.App. 128. ; 

6. See Frauds, Statute of, § 161. 

7. collins -v.. Phayer. (421) 138: 

8. Joyal v. Rochefort, 17 Que.Su- 
per. 12. 

9. Miller v. Farmers’ Bank, 75 S. 
W., 218,°25 Ky.L. 373. 

10. Wilson v. Beck, (Tex.Civ.App.) 
286 S.W. 315; Bowden v. Bridgman, 
(Tex.Civ.App.) 141_S.W. 10438; Diffie 
v. Thompson, (Tex.Civ.App.) 90 S.W. 


11. Woodward v. Ross, (Tex.Civ. 
App.) 153 S.W. 158; Crain v. National 
Life Ins. Co. of United States, 120 S. 
W. 1098, 56 Tex.Civ.App. 406; Atte- 
berry v. Burnett, 114 S.W. 159, 52 
Tex.Giv.App. 617. 

[a] Assignee of vendor’s lien note, 
who secures from the vendor a con- 
veyance of the land, although after 
maturity of the note, may, on the note 
remaining unpaid, recover the land as 
the vendor might have done. Atte- 
berry v. Burnett, 114 S.W. 159, 52 Tex. 
Civ.App. 617. 

[b] Assignee of vendor’s lien notes 
who has received one half title from 
one vendor, and sues for possession, 
and the other vendor disclaims, such 
disclaimer does not have the effect of 
vesting in plaintiff the title to all the 
land as respects his right to recover 
it in his suit for possession. Smith 
v. Tipps, (Tex.Commn.App.) 229 S.W. 
307 [rev (Civ.App.) 191 S.W. 392]. 

12. Kerns v. McKean, 4 P. 404, 65 
Cal. 411; Fisk v. Chandler, 30 Me. 
GS Pets | 0 0 0 eel Bs oy 

13. Plummer v. Kelly, 73 N.W. 70, 
TNE DS Se 

14, Welch v. Emerson, 95 Pa. 251; 
Wilson vy. Wilson, 47 N.B. 220. 

15. Welch v. Emerson, 95 Pa. 251. 

16. Laurence vy. Savannah, 71 Ga. 
392. 

17. Action for rescission see su- 
pra §§ 394-410. 

Election of remedies see supra §§ 
1070-1072. 

18. Woodbury v. Woodbury, 47 N. 
H. 11, 90 Am.D. 555. 

Trespass quare clausum generally 
see Trespass § 966. 

19: ~ St» Clair ve Joos, 265, P./968; 
90 Cal.App. 311; Urban v. Yoakum, 
264 P. 493, 89 Cal.App. 202; Beckman 
v. Waters, 86 P7997, 3 Cal.App. 734; 
Miller vy. Akin, 182 N.E. 722, 350 Ill. 
186. 

[a] Thus, repudiation of the con- 
tract by one in possession of land un- 
der an option to purchase it, and his 
refusal to pay the balance due, enti- 


to recover the property by an action 
in the nature of an action to quiet ti- 
tle, on account of the purchaser’s 
claim of ownership of the property. 
Beckman v. Waters, 86 P. 997, 3 Cal. 
App. 734. 

Action to quiet title generally see 
Quieting Title 51 C.J. p 125. 

20. Andrews v. Horton, 120 N.Y.S. 
431, 66 Misc. 66. 

[a] Thus, where a purchaser sues 
his vendor for damages for cutting 
hay and timber from the premises 
sold and to compel an indorsement of 
certain alleged payments on the sale 
contract, the vendor is entitled, under 
Code Civ. Proc. §§ 501, 504, to plead as 
an affirmative defense and counter- 
claim that the contract was forfeited 
and demand possession of the prem- 
ises. Andrews v. Horton, 120 N.Y.S. 
431, 66 Misc. 66. 

21. Parsons v. Lunsford, 55 S.W. 
885, 21 Ky.L. 1536. 


22. Ejectment generally see Eject- 
ment 19 C.J. p 1021. 


Equitable ejectment to enforce pay- 
rie of the purchase money see infra 

23. Mayer v. West, 273 P. 849, 96 
Cal.App. 31; Wismer v. Alvea, 138 So. 
763, 103 Fla. 1102. 


[a] Vendee’s notice that he no 
longer claimed possession under exec- 
utory contract, but under other ad- 
verse claimants, constitutes repudia- 
tion of the contract, and may furnish 
sufficient basis for an ejectment suit 
by the vendor. Wismer y. Alvea, 138 
So. 768, 103 Fla. 1102. 


24. U.S.—Burnett v. 
Wall. 290,-19 L.Ed. 712. 


Ala.—Goode v. Temple, 130 So. 202, 
221 Ala. 588; Walker v. Crawford, 
70 Ala. 567; Clements v. Taylor, 65 
Ala. 363; Micou v. Ashurst, 55 Ala. 
607; Seabury v. Doe, 22 Ala. 207, 58 
Am.D. 254; Haley v. Bennett, 5 Port. 
452. 

Ariz.—Lewis v. Rouse, 246 P. 275, 
29 Ariz. 156. 


Cal.—Empire Inv. Co. v. Mort, 147 


Caldwell, 9 
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and sue for a breach,?® or seek specific perform- 
ance,?° although only a part of the purchase money 
is due and unpaid.?" The fact that the agreement for 
the sale of the property, which together with the 
deed was placed in escrow, gave the vendor a len 


on the land will not preclude an 
ment.?§ 


balance of the purchase price.*? 


P. 960, 169 Cal. 732;. Gervaise v. 
Brookins,=©103 °P. 329, 156 Cal. 103; 
Bruschi v. Quail Min., etc., Co., 81 P. 
404, 147 Cal. 120; Woodard v. Henne- 
gan, 60° PR: '769; 128 Cal: 42935, Hicks’ v. 
Lovell, 27 P. 942, 64 Cal. 14, 49 Am.R. 
679; Central Pac. R. Co. v. Mudd, 59 
Cal. 585; Hincksman vy. Delacour, 190 
P. 832, 47 Cal.App. 416; Andrews v. 
Karl, 183 P.. 838, 42 Cal.App. 513; 
Sweet v. Richvale Land Co., 154 P. 
608, 29 Cal.App. 111. 

Colo.—Roller v. Smith, 231 P. 656, 
To Colo. 374. 

Fla.—Knox v. Spratt, 19 Fla. 817. 

Ga.—Hill v. Winn, 60 Ga. 3387. 


Ill.—Home Mfg. Co. v. Gough, 2 Ill. 
App. 477. 

Kan.—Drollinger v. Carson, 155 P. 
923, 925, 97 Kan. 502 [cit Cyc]. 

Mich.—Balesh v. Alcott, 241 N.W. 
216, 257 Mich. 352; Curry. v. Curry, 


182 N.W. 98, 213 Mich. 309. 
Minn.—Williams v. Murphy, 21 
Minn. 534. 


Mo.—Wright v. Lewis, 19 S.W.(2d) 
287, 323 Mo. 404; De Bernardi v. Mc- 
Elroy, 19 S.W. 626, 110 Mo. 650; Rose 
v. Perkins, 11 S.W. 622, 98 Mo. 253; 
Gibbs yv. Sullens, 48 Mo. 237. 

N.Y.—Plet v. Willson, 31 N.E. 336, 
134 N.Y. 139; Pratt v. Peckham, 44 
Hun 247 [aff 26 N.E. 754, 122 N.Y. 
669]; Pierce v. Tuttle, 53 Barb. 155; 
Spencer v. Tobey, 22 Barb. 260. 


N.C.—Credle v. Ayers, 35 S.E. 128, 
126 N.C. 11, 48 TRA. Toe? Allen” v. 
Taylor, 1 S.E. 462, 96 N.C. 37; Jones 
v. Boyd, 80 N.C. 258. 

Okl.—Eldridge v. Vance, 261 P. 168, 
LAS OK. 465) Ail vy. Butond, 23,9) BP. 
163, 165, 111 Oki. 148 [quot, Cyc]; 
Lonsdale v. Reinhard, 176 P. 924, 926, 
74 Okl. 53 [quot Cyc]. 

Pa.—Marlin v. Willink, 7 Serg.&R. 
297; Radnor Bldg. & Loan Assoc. v. 
2Zobinson, 6 Pa.Dist.&Co. 463. 


Utah.—Malmstrom y. Second 
Apartment Co., 278 P. 811, 74 
206. 

Vt.—Reynolds y. Bean, 99 A. 
91 Vt. 247. 

Wis.—Britt v. Bauman, 226 
955, 199 Wis. 514. 

N.S.—Shand v. Power, 45 N.S. 97. 


See Williamson v. Paxton, 18 Gratt. 
(59 Va.) 475. 

But see Doty v. Jameson, 93 S.W. 
638, 29 Ky.L. 507 (holding that, where 
the equitable title to, and possession 
of, land has passed to the purchaser 
by a title bond executed by the ven- 
dor, the heir of the vendor cannot 
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But ejectment will not lie against a pur- 
chaser in possession under an executory contract, 
who is not in default,?® or where possession is not 
conditioned on payment of the purchase price;*° 
and it has been held that, where the vendor has re- 
ceived part of the purchase price, and put the pur- 
chaser in possession, and time is not of the essence 
of the contract, he cannot maintain ejectment for the 
land merely because the purchaser fails to pay the 
In at least one ju- 
risdiction where the vendor executes a contract of 
sale or a title bond, which he delivers to the vendee, 
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: : eral. 
action of eject- 


maintain ejectment to recover the 
land for nonpayment of part of the 
purchase price, but the personal rep- 
resentative of the deceased vendor 
must sue for the purchase price). | 

[a] In Arkansas (1) it is held that 
ejectment will lie (Fears v. Merrill, 
9 Ark. 559, 50 Am.D. 226) (2) in order 
to apply the rents and profits to the 
payment of the debt (Cleveland v. 
Aldridge, 125 S.W. 1016, 94 Ark. 51); 
(3) and, where in ejectment to try ti- 
tle, the evidence showed that defend- 
ant went into possession under a con- 
tract to purchase the land, and that 
the purchase price was due and un- 
paid, the court could treat the action 
as in ejectment to recover possession 
to apply the rents and profits to the 
debt (Cleveland v. Aldridge, supra). 

[b] In West Virginia Code (1906) 
§ 20 c 90, providing that a vendor or 
any person claiming under him shall 
not at law recover against a vendee, 
or those claiming under him, lands 
sold by such vendor to such vendee, 
when there is a writing stating the 
purchase and the terms thereof, sign- 
ed by the vendor or his agent, does 
not prevent a vendor from recover- 
ing in ejectment where the contract 
expressly reserves the right of re- 
entry for default. Bloom v. Bennett, 
74 S.E. 906, 70 W.Va. 597. 

[c] No trust relation.—Articles for 
the conveyance of land on the pay- 
ment of money will not create such a 
trust on the part of the owner before 
payment of the money as will prevent 
his recovering in ejectment from the 
person to whom the articles were 
made. Anonymous, 2 N.C. 381. 

25.. Hicks v. Lovell, 27 P. 942, 64 
Cal. 14, 49 Am.R. 679. See also infra 
§§ 1070-1072. 

26. Hicks v. Lovell, 27 P. 942, 64 
Cal. 14, 49 Am.R. 679. 

Right of vendor to specific perform- 
ance of contract for sale of realty see 
Specific Performance § 240. 

27. Gervaise v. Brookins, 103 P.: 
829, 156 Cal. 1033) Hill” v. "Winn, ''60 
Ga. 337; Jones v. Boyd, 80 N.C. 258. 


28. Lewis v. Rouse, (Ariz.) 240 P. 
275. : 
29. Cal.—Central 
Mudd, 59 Cal. 585. 


Fla.—South Florida Farms Co. vy. 
Hall, 93 So. 687, 84 Fla. 233. 

Ill.—Daniels v. Smith, 96 N.E. 902, 
252 Ill. 222. 

Mont.—Williams y. Hefner, 297 P. 
492, 89 Mont. 361; Prosper v. Smith, 
215 P. 649, 67 Mont. 308. 


Okl.—Talley v. Kingfisher Imp. Co., 


Hearn Ts (OOw Vx 


[§§ 13819-1820 


and places the vendee in possession of the lands, an 
action in ejectment will not lie in favor of the ven- 
dor to recover possession of the land.*? 


[§ 1320] c. Summary Proceedings—(1) In Gen- 
In some jurisdictions the rule prevails that a 
purchaser in possession under a contract of sale can- 
not be dispossessed after he has defaulted by stat- 
utory summary proceedings relating to cases in which 
the relation of landlord and tenant exists,** unless 
something is reserved as rent in the contract of pur- 
chase,** or unless the contract waives the require- 
ment that the relation exist;*° 
chaser wrongfully assumes possession ;?° and this is 
so, even though the contract provide that, until 
the purchaser shall have fully completed his pay- 
ments, his interest in the property shall be that 
of a tenant,?7 or that on default in payment the 
vendor may treat the purchaser as a tenant holding 


or unless the pur- 


103 P. 591, 24 Okl. 472, 20 Ann.Cas. 
352. 

Vt.—Reynolds vy. Bean, 99 A. 1013, 
Sil Vibe 4h 

30. Titcomb v. Fonda, etc., R. Co., 
78 N.Y.S. 226, 38 Misc. 630. 

31. Lott v. Anderson, 204 P. 673, 
35 Idaho 87; Campbell v. Kansas 
Town “Co:-276 “Po 339, 269? Kane sre: 
Courtney v. Woodworth, 9 Kan. 443; 
Brixen v. Jorgensen, 78 P. 674, 28 
Utah 290, 107 Am.S.R. 720. 

32. Day v. Miles, 265 S.W. 282, 204 
Ky. 711; Morton v. Dickson, 14 S.W. 
905, 90 Ky. 572. 

33. Ga.—Griffith v. Collins, 42 S.E. 
748, 116 Ga. 420; Stephenson v. Kel- 
lett, (App.) 166 S.E. 458. : 

Mass.—Dunham vy. Townsend, 
Mass. 440. 

N.Y.—Burkhart v. Tucker, 59 N.Y.S. 
711, 27 Mise. 724; People v. Bigelow, 
11 How.Pr. 83. 

N.C.—Hauser v. 
693, 146 N.C. 248. 


Okl.—Powers v. Myers, 105 P. 674, 
25 Okl. 165. 

34. Young v. Columbia Investment 
& Real Estate Co., 72 A. 35, 77 N.J. 
Law 410. 

35. Stephenson vy. 
App.) 166 S.E. 457. 

[a] Insufficient waiver.—As _ re- 
spects vendor’s right summarily to 
dispossess defaulting purchaser, the 
requirement of the relationship of 
landlord and tenant, has been held in- 
sufficiently waived by a contract in 
form one of renting rather than sale 
providing that, on default, the seller 
could recover the stipulated purchase 
price of land as rent, under Civ. Code 
(1910) §§ 10, 5385. Stephenson y. Kel- 
lett, (Ga.App.) 166 S.E. 457. 


386. Waterman v. Wood, 171 N.W. 
171, 185 Lowa 897. 


[a] Thus, a purchaser who takes 
wrongful possession may become a 
tenant at will by reason of being per- 
mitted to remain therein thirty days 
or more, making it necessary for the 
owner to terminate the tenancy by 
statutory notice; but, the tenancy be- 
ing so terminated, the holding again 
becomes wrongful, and the purchaser 
is liable to eviction by summary pro- 
ceedings. Waterman y. Wood, 171 N. 
W. 171, 185 Iowa 897. 


37. Young y. Columbia Investment 
& Real. Mstate, Co: 72 -A. 34,077 SN. 
Law 410. 

[a] Thus, where one enters into 
possession of premises under an 
agreement of purchase, payments to 
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Morrison, 59 S.E. 


Kellett, (Ga. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1320-1321] 


over without permission,®® especially if the vendor 
It has also been held 
that a vendee in default cannot be dispossessed by 
summary proceedings relative to the dispossession 


has waived such provision.*® 


of trespassers or licensees.*° 


In Michigan, by express provision of statute, where 
the purchaser holds over after breaching the con- 
tract of sale, the vendor may recover possession by 
As summary proceedings 
to dispossess an occupant under a land contract are 
strictly statutory, it is essential to the validity of. 
the proceedings that the statutory requirements and 


summary proceedings.*! 


limitations be strictly observed.*? 


[§ 1321] (2) Forcible Entry and Detainer. 


some jurisdictions, on the theory 


agrees to purchase lands and enters into possession 
in pursuance of the agreement, his entry and his 
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of forcible entry and detainer will not he by a 
vendor against a purchaser who has failed to per- 
form,** although in other jurisdictions, either by ex- 
press provision of statute*® or because the statute 


is construed to be broad enough to cover the case 


In 
that, when one 


fault.®? 


possession are as owner and not as tenant,** an action 


be made in installments, the relation 
of landlord and tenant is not created, 
and a reservation in the contract that 
until the purchaser Shall perform the 
contract his interest shall be only 
that of tenant, and that, if the pur- 
chaser fails to perform, the vendor 
may take the proceedings allowed by 
law to a landlord, does not authorize 
summary proceedings to remove the 
purchaser as for nonpayment of rent. 
Young v. Columbia Investment & Real 
Estate Co., 72 A. 35, 77 N.J.Law 410. 
38. Burkhart v. Tucker, 59 N.Y.S. 
1, 27 Misc. 724; Carlisle v. Prior, 
S.E. 244, 48 S.C. 188. 

39. Carlisle v. Prior, supra. 

40. Stockwell v. Washburn, 111 N. 
Y.S. 418, 59 Misc. 543 (construing 
Code Civ. Proc. § 2232 subd 4). 


[a] Purchaser in possession after 
default is not mere licensee, whose 
right to possession may be terminat- 
ed on notice by the vendor. Stock- 
well vy. Washburn, 111 N.Y.S. 4138, 59 
Misc. 543. 

41. Rosenthal yv. American Con- 
struction & Realty Co., 247 N.W. 117, 
262 Mich. 91; Balesh v. Alcott, 241 
N.W. 216, 257 Mich. 352; Stevens v. 
Most, 231 N.W. 47, 251 Mich. 23; Wil- 
liam F. Nance Realty Co. v. Wood- 
Wardowski Co., 218 N.W. 680, 242 
Mich. 110; Curry v. Curry, 182 N.W. 
98, 213 Mich. 309; Miner v. Dickey, 
103 N.W. 855, 140 Mich. 518; Lambton 
Loan, etc., Co. v. Adams, 93 N.W. 877, 
132 Mich. 350; Vos_v. Dykema, 26 
Mich. 399 (holding that an assignee 
of the vendor may sue as well as the 
vendor himself). 


42. Gregor v. Old, 176 N.W. 580, 
209 Mich. 43. 


{a] ‘Thus, in summary proceedings 
‘to dispossess an occupant under a 
land contract, commenced February 
24 before a circuit court commission- 
er, the return day of the Summons be- 
ing February 26, at which time on the 
oecupant’s failure to appear the hear- 
ing was adjourned at the owner’s in- 
stance to March 6, and thereafter 
from time to time until May 12, when 
a default judgment of restitution was 
taken, jurisdiction was lost by ad- 
journments beyond the limitations as 
fixed by Comp. L. (1915) § 14207, lim- 
iting adjournments to three months, 
and the occupant was not estopped, 
in her subsequent proceeding for 
specific performance and_ injunction, 
from attacking the validity of the 
judgment on jurisdictional grounds. 
Gregor y. Old, 176 N.W. 580, 209 Mich. 
43. 

43. Ark.—Mason v. 
Ark. 444. 


71 
26 


Delancy, 44 


Ga.—Davis v. Taylor, 109 S.E. 535, 
27 Ga.App. 621. } 


Ky.—Hay’s Heirs v. Connelly’s 
Heirs, 1 A.K.Marsh. 393. But see 
Ackerson vy. Semple, 173 S.W. 1153, 


163 Ky. 395 (where, under contract, 
the vendor had a right to treat a de- 
faulting purchaser as a tenant). 

Neb.—Chicago, B. & Q. Co. v. Sku- 
pa, 20 N.W. 398, 16 Neb. 341. 

Okl.—Smith vy. Kirchner, 54 P. 439, 
7 Okl. 166. 

Tex.—Francis v. Holmes, 
881, 54 Tex.Civ.App. 608. 


118 S.W. 


Wis.—Nightingale v. Barnes, 2 N. 
W. 767, 47 Wis. 389. 
44. Ark.—Mason vy. Delancy, 44 


Ark. 444. ; 

Kan.—Drollinger v. Carson, 155 P. 
923, 97 Kan. 502. 

Ky.—Hay’s Heirs _ v. 
Heirs, 1 A.K.Marsh. 393. 

Neb.—Chicago, B. & Q. Co. v. 
pa, 20 N.W. 393, 16 Neb. 341. 

Okl.—Powers v. Myers, 105 P. 674, 
25 Okl. 165; Smith v. Kirchner, 54 P. 
439, 7 Okl. 166. 

Tex.—Francis v. Holmes, 118 S.W. 
881, 54 Tex.Civ.App. 608; Cunningham 
Vv. pe ena 38 Tex.App.Civ.Cas. § 
352. 

Wis.—Nightingale v. Barnes, 2 N. 
W. 767, 47 Wis. 389. 

{a] Thus (1) a purchaser in pos- 
session under a contract of sale is not 
“let” into possession within the mean- 
ing of Sayles Civ. St. Annot. (1897) 
art 2519, which makes it forcible de- 
tainer willfully to hold over without 
force after termination of the time 
for which the property was “let” after 
demand for possession; nor is he a 
tenant at will or at sufferance, so as 
to authorize the vendor to maintain 
forcible detainer under art 2521. 
Francis v. Holmes, 118 S.W. 881, 54 
Tex.Civ.App. 608. (2) A person who 
took possession under a contract to 
purchase was not a tenant at will or 
at sufferance, so as to authorize the 
vendor to maintain forcible detainer 
under Sayles Civ. St. Annot. (1897) 
art 2519, providing that, where such a 
tenant withholds possession after ter- 
mination of the landlord’s will and 
after demand in writing, he shall be 
guilty of forcible detainer. Francis 
v. Holmes, supra. 

45. See statutory provisions; 
cases infra notes 47-51. 

46. See cases infra notes 47-51. 

47. Waterman v. Wood, 171 N.W. 
171, 185 Iowa 897. 

48. Colo.—Schiffner v. Chicago Ti- 
tle & Trust Co., 244 P. 1012, 79 Colo. 


Connelly’s 


Sku- 


and 


of vendor and vendee,*® such an action will lie 
against a purchaser who wrongfully assumes pos- 
sessiont? or who enters into possession under the 
contract and before he receives his deed fails or 
refuses to comply with the contract,** and such 
action will not be enjoined and an accounting ordered 
where the amount due is easily ascertainable through 
ordinary calculation.*® 
detainer will lie where the vendee is in possession 
under a parol contract of sale which has been re- 
pudiated®® or under which the vendee makes de- 


So an action of unlawful 


249. 

TJl.—Haskins v. Haskins, 67 Ill. 446; 
Monsen vy. Stevens, 56 Ill. 335; Wil- 
burn v. Haines, 53 Ill. 207; Jackson 
v. Warren, 32 Ill. 331; Adams v. Bi- 
senstein, 248 Ill.App. 559; Leach v. 
Ritzke, 86 Ill.App. 483. See also Sul- 
livan v. Culp, 260 Ill.App. 443. 

Towa.—Music v. De Long, 229 N.W. 
678, 209 Iowa 1068; Cassiday v. Adam- 
son, 224 N.W. 508, 208 Iowa 417; Put- 
nam v. McClain, 199 N.W. 261, 198 
Iowa 287; Fowler v. Dieleman, 185 
N.W. 79, 192 Iowa 563. 


Minn.—Lilenthal v. Tordoff, 191 N. 
W. 8238, 154 Minn. 225. 

Miss.—Clark v. Bourgeois, 38 So. 
187, 86 Miss. 1; Moak v. Bryant, 51 
Miss. 560; MecKissack vy. Bullington, 
37. Miss. 535. 

N.D.—E. J. Lander & Co. v. Deemy, 
176 N.W. 922, 46 N.D. 273. : 


Ohio.—Hughes y. Kline, 16 Ohio N. 
P.N.S. 493. 


Va.—Dobson y. Culpepper, 23 Gratt. 
(64 Va.) 352. 

[a] Thus an executory contract to 
convey a ground lease may be termi- 
nated by notice pursuant to Gen. St. 
(1913) § 8081, referring to any con- 
tract for the conyeyance of real es- 
tate or any interest therein, and plain- 
tiff vendor, who entered into an ex- 
ecutory contract for the conveyance 
of the ground lease, and having such 
lease or agreement therefor under 
which executory contract defendant 
took possession, could, on default, 
terminate the contract by notice giv- 
en pursuant to the statute, and main- 
tain unlawful detainer under § 7658, 
as amended by L. (1917) ¢ 227, to re- 
cover possession from the purchaser 
in possession. Lilenthal v. Tordoff, 
191 N.W. 823, 154 Minn. 225. 


[b] Contract Ute plaintiff to convey 
land has been held agreement to pur- 
chase by defendant so as to authorize 
action for unlawful detention, under 
Comp. L. § 6369 subd 9. Schiffner v. 
Chicago Title & Trust Co., 244 P. 1012, 
79 Colo. 249. 


49. Adams y. Eisenstein, 248 Ill. 
App. 559. 

50. Brown v. Grayson, 24 S.W.(2d) 
894, 160 Tenn. 374; Sullivan v. Ivey, 
2 Sneed (Tenn.) 487; Beard v. Brick- 
er, 2 Swan (Tenn.) 50. 


51. McKissack vy. Bullington, 387 
Miss. 535. 

[a] Thus an owner of land whe 
has let another into possession under 
a parol contract of sale is entitled 
to the statutory remedy of unlawful 
detainer to recover possession on re- 
fusal of the purchaser to complete the 
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[§ 1322] d. Trespass To Try Title.°? In some 
jurisdictions a vendor of land or his transferee may 
maintain an action of trespass to try title to recover 
land from a purchaser who is in possession under 
an executory contract of sale and who has made 
default in payment of the purchase price,°* and re- 
covery may be had in such a case notwithstanding 
the purchaser is able to pay the purchase money 
due.®* Thus, where the vendor reserves a vendor’s 
lien in the deed or purchase-money notes, the supe- 
rior title remains in him and he may maintain tres- 
pass to try title against the defaulting purchaser, to 
recover the land,®> although the purchase-money 
notes are barred by limitations;°® and such an ac- 
tion may be maintained by an assignee of the notes 
who takes a conveyance of the vendor’s interest,?? 
and against a subpurchaser from the original pur- 
chaser, who assumes but fails to pay the vendor’s 
lien notes,°® although such purchaser has obtained 
the notes from a person to whom they were pledged 
as collateral security, on his payment to sueh person 
of the amount they were given to secure.°® But the 
vendor cannot maintain such an action where he has 
released his lien and conveyed the superior title te 
the purchaser.®° The fact that suit is first brought 
on the purchase-money notes and to foreclose the 
vendor’s lien, tc which the statute of limitations is 
pleaded in bar, is not such an affirmance of the con- 
tract of sale as will prevent its being changed to 
an action of trespass to try title to recover the 
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land.*1 Before a purchaser can be evicted by such 
an action by an insolvent vendor, he has a right to 
have the claimants of an outstanding grant called 
in, and the question of claim settled.®? 


[§ 1323] 3. Conditions Precedent—a. In General. 
A vendor of land cannot maintain a possessory ac- 
tion for the recovery of the land until the happen- 
ing of some fact or circumstance which gives him the 
right to possession of the land.°* Where, however, 
the vendor, by the express terms of the contract, is 
entitled to take possession on default by the pur- 


‘chaser, an express termination of the contract is 


not necessary,®* a notice reciting the default and 
claiming the right of possession being sufficient.*° 
A verbal contract to convey land voidable under the 
statute of frauds** may be terminated and possession 
recovered by the vendor without performing, or of- 
fering to perform, the contract.®? 


[§ 1324] b. Demand. Except where, under the 
provisions of the contract, the vendor is entitled to 
take possession on a default by the purchaser,®* a 
demand for possession, from a purchaser in posses- 
sion who has made a default in payment, must first 
be made and refused before the vendor may main- 
tain an action of forcible entry and detainer,®® or 
ejectment,‘® or a summary proceeding.*+ A demand 
for possession is also a condition precedent to an ac- 
tion for possession where a purchaser, not entitled 
to possession under the contract, has entered into 
possession with the consent of the vendor.?? It is 


purchase. McKissack v. Bullington, 
37 Miss. 535. 


52. Propriety of writ of sequestra- 
tion in trespass to try title see Se- 
questration § 33. 


Trespass to try title: 


Generally see Trespass to Try Title 
GorG.ds pi 1150: 


As election to rescind see supra § 

357. 

53. Chapman v. Glassell, 13 Ala. 
50, 48 Am.D. 41; Hays v. Hays, 44 S. 
C.L. 419; Estell v. Cole, 52 Tex. 170; 
Keys v. Mason, 44 Tex. 140 (holding 
that the possession of a purchaser 
under a bond for title, or of his as- 
signee with notice, is not adverse to 
the vendor, who in default of payment 
of the price may recover the land by 
an action of trespass to try title); 
Baumgarten v. Smith, 37 Tex. 439; 
Browning v. Estes, 3 Tex. 462, 49 Am. 
D. 760; Graham v. Nicholson, (Tex. 
Civ.App.) 51 S.W.(2d) 1053; Ezell v. 
Fowler, (Tex.Civ.App.) 20 S.W.(2d) 
1097; King v. Kloh, (Tex.Civ.App.) 
10 S.W.(2d) 1043; Silverman y. Har- 
mon, (Tex.Civ.-App.) 250 S.W. 206; 
Stephens v. Reik, (Tex.Civ.App.) 247 
S.W. 627; Hughes v. Burton Lumber 
Corp., (Tex.Civ.App.) 188 S.W. 1022; 
Imperial Sugar Co. v. Cabell, (Tex. 
Civ.App.) 179 S.W. 83; Austin v. Lau- 
derdale, (Tex.Civ.App.) 83 S.W. 413; 
New England L. & T. Co. v. Willis, 47 
S.-W. 389, 19 Tex.Civ.App. 128. 

54. Browning v. Estes, 3 Tex. 462, 
49 Am.D. 760. 


55. Peters v. Clements, 46 Tex. 
114; Imperial Sugar Co. v. Cabell, 
(Civ.App.) 179 S.W. 83; Atteberry v. 
Burnett, 144 S.W. 159, 52 Tex.Civ.App. 
617; Evans v. Ashe, 108 S.W. 398, 
1190, 50 Tex.Civ.App. 54; Branch vy. 
Taylor, 89 S.W. 813, 40 Tex.Civ.App. 
248; Walsh v. Ford, 66 S.W. 854, 27 
Tex.Civ.App. 573; Ellis v. Hannay, 
{Tex.Civ.App.) 64 S.W. 684; Curran 


v. Texas Land, etc., Co., 60 S.W. 466, 
24 Tex.Civ.App. 499; McRae v. Poor, 
(Tex.Civ.App.) 48 S.W. 47; Shotwell 
v. McCardell, 47 S.W. 39, 19 Tex.Civ. 
App. 174; Smith v. Pate, (Civ.App.) 
43 {S.W.> 312 [revs on. the facts 
45 S.W. 6, 91 Tex. 596]; White v. Cole, 
29 S.W. 11748, 9 Tex.Civ.App. 277. 


56. Jackson v. Palmer, 52 Tex. 427; 
Atteberry v. Burnett, 114 S.W. 159, 
52 Tex.Civ.App. 617. 


_57. Atteberry v. Burnett, 114 S.W. 
159, 52 Tex.Civ.App. 617; Rutherford 
v. Mothershed, 92 S.W. 1021, 42 Tex. 
Civ.App. 360; McCord vy. Hames, 85 
S.W. 504, 38 Tex.Civ.App. 239; New 
England L. & T. Co. v. Willis, 47 S.W. 
389, 19 Tex.Civ.-App. 128. 


58. Smith y. Cottingham, 49 S.W. 
145, 20 Tex.Civ.App. 303. 


59. Smith vy. Cottingham, supra. 


60. Smith v. Pate, 45 S.W. 6, 91 
Tex. 596 [rev (Civ.App.) 43 S.W. 312]; 
Branch y. Taylor, 89 S.W. 813, 40 Tex. 
Civ.App. 248. 


[a] Thus, where a vendor who has 
expressly reserved a lien in the note 
and deed executes a release of the 
vendor’s lien, although the purchaser 
has agreed afterward to give another 
note for the purchase money, the su- 
perior title passes to the purchaser 
and the vendor, on the failure of the 
purchaser to execute a new note or 
to pay for the land, cannot recover the 
land, but is only entitled to recover 
the purchase money and foreclose the 
lien. Branch v. Taylor, 89 S.W. 813, 
40 Tex.Civ.App. 248. 


61. Rutherford v. Mothershed, 92 
S.W. 1021, 42 Tex.Civ.App. 360. 

62.- Pstell v. Cole, .52 Tex. 170. 

638. Michigan Land, etc. Co. vy. 


Thoney, 50 N.W. 845, 89 Mich. 226. 
64. In re Dermer, 56 F.(2d) 223. 
65. In re Dermer, supra. 


66. See Frauds, Statute of § 161. 

67. Collins v. Thayer, 74 Ill. 138. 

68. In re Dermer, 56 F.(2d) 223; 
Den ex dem. Bray v. McShane, 13 N. 
J.Law 35; Bergman v. Lewis, 249 P. 
470, 68 Utah 178. 

69. Leach v. Ritzke, 86 Ill. App. 483; 
Swetitsch v. Waskow, 37 Ill.App. 153; 
Pettit_v. Cowherd, 1 S.E. 392, 83 Va. 
20; Williamson vy. Paxton, 18 Gratt. 
(59 Va.) 475. 

[a] Oral demand for possession is 
Sufficient. Bruschi v. Quail Min., etce., 
Co., 81 P. 404, 147 Cal. 120. 

70. Cal.—Central Pac. 
Mudd, 59 Cal. 585. 


Ill. Davidson vy. Dingeldine, 129 N. 
E. 79, 295 Ill. 367; Home Mfg. Co. v. 
Gough, 2 Ill.App. 477. 


Ky.—Dennis v. Warder, 3 B.Mon. 
173; Peters & Daniel v. Allison & Fer- 
guson, 1 B.Mon. 232, 36 Am.D. 574. 


Mich.—Corning v. Loomis, 69 NW. 
85, 111 Mich. 23; Michigan Land, ete., 
oF v. Thoney, 50 N.W. 845, 89 Mich. 


Ro - Costas 


N.M.—Park y. Milligan, 196 P. 178, 
27 N.M. 96. 


Va.—Pettit v. Cowherd, 1 SE. 392, 
83 Va. 20; Williamson vy. Paxton, 18 
Gratt. (59 Va.) 475. 


[a] Time of demand.—Where a 
purchaser is in possession under a 
contract of sale and in default, the 
vendor may, at any time previous to 
executing the conveyance, demand 
possession of the premises, and, if the 
demand is not complied with, may re- 
cover the possession in an action of 
ejectment. Doe ex dem. Brumfield v. 
wt 7 Blackf. (Ind.) 142, 41 Am.D. 
eit. 


71. Miner vy. Dickey, 103 N.W. 855, 
140 Mich. 518. 4 ae 
_.72. Kratemayer vy. Brink, 17 Ind. 
309; Dennis yv. Warder, 3 B.Mon. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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also held that the vendor cannot recover possession 
for a default in payment without making a demand 
for the purchase money before suing.7® In other 
jurisdictions, however, the vendor may maintain a 
possessory action on the purchaser’s default, without 
having first demanded possession,** or the amount 
due.*® Where a demand for payment is otherwise 
essential, it may be waived by provision of the con- 
tract.7° 


[§ 1325] ¢. Notice To Quit and of Forfeiture’? 


—(1) In General. In some jurisdictions the vendor, 
on failure of the purchaser to comply with the terms 
of the contract of sale, carinot maintain an action to 
recover possession of the premises without first giv- 
ing the purchaser reasonable notice to quit,7’ or 
notice of forfeiture of the contract.79 But even in 
such jurisdictions notice to quit is not necessary 
where the contract is executed,®® or the purchaser 
claims adversely,*! or has had notice of forfeiture ;*? 
or where, under the provisions of the contract, the 
vendor is entitled to take possession on a default 
by the purchaser,’? as where time is made the es- 
sence of the contract,’* unless such provision is 
waived by the vendor.*® In other jurisdictions, how- 


(Ky.) 173; Pierce v. Tuttle, 53 Barb. 
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where nonpayment of taxes, in itself 
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ever, a vendor, in order to recover possession in case 
of a default by the purchaser, need not ‘give the 
purchaser notice to quit before bringing an action 
to recover possession,*® as the possession of the pur- 
chaser under an executory contract for a sale of land 
becomes tortious immediately on his failure to com- 
ply with the stipulations of the: contract, and the 
vendor has thereupon an immediate right of action.** 


‘Where notice to quit®® or notice of forfeiture®® is 


otherwise essential, it may be waived by provisions 
of the contract. In an action of trespass to try title 
the vendor is not precluded from recovering land be- 
cause of failure to file a declaration of forfeiture 
specified in the contract, where the contract inde- 
pendently conferred the right of rescission on fail- 
ure to pay the amount due.?® 


[§ 1326] (2) Sufficiency of Notice. <A notice to 
quit has been held valid, although it does not give 
the purchaser the alternative of performing condi- 
tions of agreement.®t Where the statute does not 
prescribe that the notice of default shall be signed 
by anyone, a notice, otherwise sufficient, is valid, 
though signed by but one of several vendors,®? or, 
if it is unsigned by the vendor, but is signed by his 


26 (on showing notice from the ven- 
dor that the contract is at an end). 


CNSYs))) 1.55. 

73. Costigan v. Wood, 6 F.Cas.No, 
B00, 5 Cranch CC) 5077. Gress Vv. 
English, 38 Tex. 139. 

74 U.S.—Grege v. 
Wall. 274, 17 L.Ed. 536. 

Ala.—Chapman vy. Glassell, 
50, 48 Am.D. 41 

Conn.—Fiseher v. Kennedy, 138 A. 
503, 106 Conn. 484. 

Ga.—McHan vy. Stansell, 39 Ga. 197. 

N.Y.—Pierce y. Tuttle, 53 Barb. 155; 
Hotaling v. Hotaling, 47 Barb. 163. 

75. Hotaling v. Hotaling, 47 Barb. 
(N.Y.) 163. 

76. Muirhead v. McCullough, 207 
N.W. 886, 234 Mich. 52. 

77. Demand as notice or forfeiture 
of contract see supra § 3 

78. U.S.—Costigan v. ia (ay EMS 
Cas.No. Sooo Chranchs ©.C. 507. 

Ark.—Fears vy. Merrill, 9 Ark. 559, 
50 Am.D. 226. 

Ky.—Bedford’s Heirs v. Thomas, 6 
B.Mon. 332; Hope v. Cason, 3 B.Mon. 
544; Dennis v. Warder, 3 B.Mon. 173; 
Peters & Daniel v. Allison & Fergu- 
son, 1 B. Mon. 232, 36 Am.D. 574. 

Mich.—Corning v. Loomis, 69 N.W. 
85, 111 Mich. 23. 

N.C.—Guess v. McCauley, 
514. 

Va.—Twyman vy. Hawley, 24 Gratt. 
(65 Va.) 512, 18 Am.R. 661. 


Mon. Phuls-2 


13 Ala. 


61 N.C. 


79. Costigan v. Wood, 6 F.Cas.No. 
3,265, 5 Cranch C.C. 507; Wismer v. 
Alvea, 138 So. 768, 103 Fla. 1102; 


South Florida Farms Co. v. Hall, 93 
So. 687, 84 Fla. 233; Dennis v. Ward- 


er, 3- B.Mon. (Ky-) 173; Mervez v. 
Petchesky, 244 N.W. 144, 259 Mich. 
507; Miner v. Dickey, 103 N.W. 855, 


140 Mich. 518; Corning v. Loomis, 69 
N.W. 85, 111 Mich. 23; Michigan Land, 
ete., Co. v. Thoney, 50 N.W. 845, 89 
Mich. 226; Greenop v. Wilcox, 48 N. 
W. 47, 85 Mich. 49; Getty v. Peters, 
ae N.W. 1036, 82 Mich. 661, 10 L.R.A. 
65. 

[a] Notice held sufficient.—(1) 
Failure of notice of forfeiture of con- 
tract of sale specifically to set forth 
defaults cannot be complained of 


[66 C. J.—-85] 


sufficient to sustain forfeiture, was 
sufficiently specified, under Code 
(1924) § 12390 subd 2. Votruba v. 
Hanke, 210 N.W. 753, 202 Iowa 658. 
(2) Under a provision that on default 
in any payment the vendor may have 
immediately the right of .reéntry on 
“depositing written notice’ in the 
county recorder’s office, no other no- 
tice than this is required, and the 
right of reéntry is not lost by mere 
delay after default in filing notice. 


pees v. McKean, 4 P. 404, 65 Cal. 
411. 
80. Venable v. McDonald, 4 Dana 


(Ky.) 336. 

81. Bedford’s Heirs v. Thomas, 6 
B.Mon. (Ky.) 332; Peters & Daniel v. 
Allison & Ferguson, 1 B.Mon. 232, 36 
Am.D. 574. 

82. Murphy v. McIntyre, 116 N.W. 
197, 152 Mich. 591. 

83. Bergman v. Lewis, 249 P. 470, 
68 Utah 178. 

84 Fresno Irrigated Farms Co. v. 
Canupis, 178 P. 300, 39 Cal.App. 184. 

85. Baker v. Eades, 169 N.H. 686, 
90 Ind.App. 641. 


{a] Thus vendor’s assignee, after 
waiving provisions as to prompt pay- 
ment, had the duty of giving reason- 
able and specific notice of intention 
to insist on forfeiture. Baker v. 
Eades, 169 N.E. 686, 90 Ind.App. 641. 

86. or v. Caldwell, § 
Wall. 290, 19 L.Ed. 712; Gregg v. Von 
Phul, 1 Wall. 274, 17 L.Ed. 536. 


Ala.—Chapman v. Glassell, 
50, 48 Am.D. 41. 


Fla.—Knox v. Spratt, 19 Fla. 
Ga.—McHan v. Stansell, 39 Ga. 
Ill.—Dean v. Comstock, 32 Ill. 


Mo.—Glascock v. Robards, 14 
350, 55 Am.D. 108. 

N.J.—Ross v. Van Aulen, 42 
Law 49; Den ex dem. Bray v. 
Shane, 13 N.J.Law 35. 


N.Y.—Pierce v. Tuttle, 53 Barb. 
Hotaling v. Hotaling, 47 Barb. 
Powers Vv. Ingraham, 3 Barb. 4 
Jackson v. Miller, 6 Wend. 228, 21 Am. 
DE53.16)5 Whiteside v. Jackson, 1 Wend. 
418; Jackson v. Miller, 7 Cow. 747. 
See also Jackson y. Moncrief, 5 Wend, 


13 Ala. 


But see Stockwell v. Washburn, 111 
N.Y.S. 413, 59 Mise. 548; Jackson v. 
Rowan, 9 Johns. 330 (holding that, 
where, under the contract, the pur- 
chaser is on delivery of possession to 
pay part of the purchase money, and 
he pays part and takes possession, the 
vendor cannot maintain ejectment 
without giving notice to quit). 

Ohio.—Baker y. Gittings’ 
16 Ohio 485. 


: ara n.—Den v. Webster, 


Lessee, 
10 Yerg. 


[a] Three months’ notice to quit 
under the statute concerning tenants 
holding over is not necessary before 
bringing ejectment against a purchas- 
er in possession, where no rent is re- 
served. Doe ex dem. Brumfield v. 
Brown, 7 Bilackf..(Ind.) 142), 414m. 


D. 217; Ross v. Van Aulen, 42°5N.J. 
Law 49. 
87. 


Gregg v. Von Phul, 1 Wall. (U. 
S.) 274, 17 L.Ed. 536. 

88. Balesh v. Alcott, 241 N.W. 
257 Mich. 352. 


&9. Muirhead v. McCullough, 207 
N.W. 886, 234 Mich. 52. 


[a] Thus, a claim that demand for 
payment and declaration of forfeiture 
were conditions precedent to summary 
proceedings for possession cannot be 
made by one whose contract of pur- 
chase was subject to provisions of 
prior contracts of purchase waiving 
such requirements. Muirhead v. Mc- 
Cullough, 207 N.W. 886, 234 Mich. 52. 

90. Haugen v. Johnson, (Civ.App.) 
282 S.W. 1115 [application for writ of 
error dism 283 S.W. 480, 115 Tex. 
489]. 

91. Forrester v. Cook, 292 P. 206, 
Ke Cscaheese. 


92. Holmes v. Wolfe, 190 N.W. 980, 
154 Minn. 8. 


[a] Thus, in an action in unlaw- 
ful detainer, notice which clearly 
specified the default and notified the 
vendee to pay the amount thereof to 
the vendors, joint tenants of the prop- 
erty, was valid, even though signed 
by but one of the venéors. Holmes v. 
Wolfe, 190 N.W. 980, 154 Minn. 8. 
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attorney individually, where it otherwise appears 
that he is attorney for the owner.®* So, where the 
statute does not require that the notice state the 
amount in default, it is not necessary to state the 
exact amount due.?* 


By whom given. Where the contract requires the 
vendor to give notice of forfeiture and the vendor 
assigns his contract with the purchaser, a notice 
signed alone by the assignee is insufficient.®® 


Who entitled to notice. In forcible entry and de- 
tainer it is not necessary to serve notice of forfei- 
ture on the vendee’s mortgagee who is not a party to 
the action.°® Where the interest acquired by the 
vendee and his wife is a community interest, the 
notice required of the vendor’s intention to rescind 
can properly be given to the wife, as survivor of 
the community.®* 


Time of notice. The notice to the vendee should 
be reasonable.°* In the subjoined notes may be 
found cases where the sufficiency of the time of the 
notice has been passed upon by the courts.°®? 

[§ 1827] d. Offer To Rescind. An offer by a ven- 
dor to rescind a contract for the sale of land, before 
bringing suit against the purchaser for its posses- 
sion, is not necessary where the purchaser is in de- 
fault in his payments, as he cannot be allowed to 


93. Clark v. Dye, 197 N.W. 209, 158 
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cy of a purchaser in possession under 


oa 
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hold both the land and the money.* 


[§ 1328] e. Tender of Deed. A vendor, in an ac- 
tion of ejectment to recover possession of the prem- 
ises, for a default on the part of the purchaser need 
not tender a deed before bringing suit,? particu- 
larly where the vendee abandons or repudiates the 
contract,® or where the conveyance is not to be made 
until final payment which is not yet due,* unless 
such tender is required by the terms of the contract.* 
Where no part of the purchase price has been paid, 
the vendor may maintain unlawful detainer without 
tendering a deed;® but not where there has been a 
partial payment.‘ Where the contract requires a 
deed to be delivered when payments reach a certain 
balance, an action to quiet title cannot be maintained 
after such balance is reached without tendering a 
deed. Where the vendor executes a deed to land 
other than that sold, he camnot sue to dispossess the 
vendee until tender and refusal of a proper deed.® 


[§ 1329] f. Return of Purchase Money Paid. Ex- 
cept where the contract comes to an end by reason 
of the vendor’s default in being unable to convey 
good title,t° the rule is that a vendor who has not 
parted with the title may recover possession from 
a defaulting purchaser, without first tendering the 
money or actes already paid or given by the pur- 
chaser;1+ and it is no defense that the vendor in 


6. Bowling v. Bowling, 40 So. 871, 


Minn. 217. 

[a] Thus a notice to terminate a 
contract for a deed for default in pay- 
ment is sufficient in respect of signa- 
ture when it describes the contract so 
that it can be identified, even though 
it is unsigned by the owner, but is 
signed by her attorney individually, 
but to the left of the signature is the 
attorney’s name followed by language 
showing that he is attorney for the 
owner under Gen. St. (1913) § 8081. 
Clark vy. Dye, 197 N.W. 209, 158 Minn. 
217. 

$4. Clark v. Dye, 197 N.W. 209, 158 
Minn. 217. 


95. Roller v. Smith, 231 P. 656, 76 
Colows7 1. 
96. Votruba v. Hanke, 210 N.W. 


753, 202 Iowa 658. 

[a] Assignee of purchaser’s con- 
tract of sale, in consideration of loan 
to purchaser, is a mortgagee, although 
security included right ‘to possess 
property jointly with purchaser. Vo- 
truba v. Hanke, 210 N.W. 753, 202 
Iowa 658. 

{[b] Who may object.—Objection 
that mortgagee of purchaser’s inter- 
est in contract for sale of realty was 
not served with notice of forfeiture 
is personal to the mortgagee, and can- 
not be raised by the purchaser in a 
forcible entry and detainer action to 
which the mortgagee was not party. 
Votruba v. Hanke, 210 N.W. 753, 202 
Iowa 658. ; 

97. Hughes v. Burton Lumber 
Corp., (Tex.Civ.App.) 188 S.W. 1022. 


98. Landers v. Beauchamp, 8 B. 
Mon. (Ky.) 493. 

[a] Gemeral rule that six months’ 
notice to quit must expire at the end 
of the year does not apply to a suit 
in ejectment by a vendor against his 
purchaser by an executory contract. 


Landers v. Beauchamp, 8 B.Mon. 
(Ky.) 493. 
99. [a] ‘Time held sufficient.— 


Twenty-five days’ notice to quit is a 
reasonable notice to end the occupan- 


a contract of sale who has made de- 
fault, as such, a purchaser is merely 
an occupant at will. Butner vy. Chaf- 
fin, 61 N.C. 497. } 

[b] Time held insufficient.—(1) 
One day’s notice is not sufficient to 
maintain ejectment against a purchas- 
er who has failed to comply with the 
terms of his contract. Guess v. Mc- 
Cauley, 61 N.C. 514. (2) A purchaser 
in possession is not guilty of unlaw- 
ful detainer in holding over, where 
he receives notice to quit on the same 
day of, but before the service of a 
summons on him. Young vy. Ingle & 
Scribner, 14 Mo, 426. 


rt. Hannan v. McNickle, 23 P. 271, 
82 Cal. 122. 
2. Hotaling v. Hotaling, 47 Barb. 


(N.Y.) 163; Wright v. Moore, 21 Wend. 
(N.Y.) 230; Cadwalader v. Berkheiser, 


32 Pa. 43; Devling v. Williamson, 9 
Watts! (Pa.) ¥8i1.* Butsee’ Park v. 
Mollizan eal 9 60 Pe 385 ain ONG. ato 6 


(where, in a land contract, the deed 
is to be delivered on payment of the 
price in full, no provision in regard 
to possession during performance of 
the contract being made, and the ven- 
dee having gone into possession with 
the vendor’s consent, a tender of a 
deed and a demand for performance 
by the vendor are prerequisite to 
maintain ejectment against the ven- 
dee in the absence of special circum- 
stances). 


[a] In ejectment to enforce pay- 
ment of the purchase money, where 
plaintiff retains the legal title, it is 
not requisite that plaintiff tender a 
deed before he brings suit, if he 
claims a conditional verdict, but it is 
sufficient if the tender is made on the 
trial. Markley v. Swartzlander, 8 
Watts & S. (Pa.) 172. 

3. Mayer v. West, 273 P. 849, 96 
Cal.App. 31. 

4 Reddish v.° Smith, 38 
10 Wash. 178, 45 Am.S.R. 781. 

5. Randolph v. Wise, 256 P. 575, 
83 Cal.App. 188. 


P. 1003, 


88 Miss. 144. 

7. Bowling v. Bowling, (Miss. 
So. 802; Rosenberger v. Bowen, 
E. 699, 84 Va. 675. 

8. Ohanian v. Kazarian, 11 P.(2d) 
42, 123 Cal.App. 196. 

[a] Thus, where the vendor agreed 
under a conveyance contract to deliv- 
er the deed and take back the mort- 
gage when payments reached a cer- 
tain balance, thereafter made payable 
in installments, the vendor’s assignee 
could not claim forfeiture for such 
unpaid balance without tendering the 
deed. Ohanian y. Kazarian, 11 P.(2d) 
42, 123 Cal.App. 196. 

9. Galloway v. Inglis, 103 So. 147, 
138 Miss. 350. 


10. Silfvast v. Asplund, 
20 P.(2d) 6381. 


ll. Cal—Hannan vy. McNickle, 23 
Pwo 82; Cal i22: 


Fla.—Knox v. Spratt, 19 Fla. §i7. 
Ill.— Wilburn v. Haines, 53 Ill. 207. 
Iowa.—Page v. Cole, 6 Iowa 153. 


N.Y.——Harison v. Caswell, 52 N.Y.S. 
664, 32 App.Div. 134. 

Tex.—Crain v. U. S. National L. Ins. 
Co., 120 S.W. 1098, 56 Tex.Civ.App. 
406; Branch v. Taylor, 89 S.W. 813, 
40 Tex.Civ.App. 248; Walsh v. Ford, 
66 S.W. 854, 27 Tex.Civ.App. 573; Pit- 
rai vy. Robbins, (Civ.App.) 59 S.W. 

But see Lytle v. Scottish American 
Mortg. Co., 50 S.E. 402, 122 Ga. 458 
(holding that, where the vendor seeks 
to recover the land, he must account 
to the purchaser for purchase money 
Penis part performance of the con- 
ract). 


[a] In Louisiana it has been held 
that ordinarily it would be inequita- 
ble to permit the vendor to recover 
the property sold while retaining the 
price; but, if the purchaser has ap- 
propriated to himself revenue of the 
property to an amount more than suf- 
ficient to reimburse the price, and if 
the circumstances are such as to en- 


) 
6S. 


(Mont.) 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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an action of ejectment retains the purchaser’s note 
especially where he surrenders the note at the time 
of the trial.12_ Where a parol contract for the sale 
of Jand is rescinded, the vendor has been held enti- 
tled to recover the land without a return of the pur- 
chase money paid where the vendee, while in pos- 
session, has taken timber from the land of the value 
of the payments made.}3 


[§ 1330] 4. Defenses—a. In General. While a 
vendee may defend on the ground that he has com- 
plied with the contract so that he is entitled to a con- 
veyance,'* it has been held that a defense not based 
on an offer or effort to comply with the contract is 
not available.t®> It has been held no defense that 
the purchaser has made valuable improvements on 
land;'® or that the purchaser has paid part of the 
purchase money;'’ or that the vendor is unable to 
perform because of a defect in,?® or failure of, his 
title;1® or that the vendor has assigned his right to 
a third person as security for a debt, and that he 
holds by assignment whatever interest such third 
person acquired;”?° or that plaintiff has assigned a 
fraction of her interest in the property to a third 
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person under agreement contemplating the organi- 
zation of a corporation to hold it, and that he holds 
by assignment whatever interest such third person 
acquired ;71 or that, after the default, although be- 
fore service of notice for termination, defendant was 
garnished in a suit by a third person against the 
vendor;*? or that the vendee can establish a lien 
on the property;?* or that the vendor’s assignee, 
after forfeiture of contract, paid delinquent taxes, 
mortgage interest, and purchase-money install- 
ments;** or, in a summary proceeding to recover 
possession, that there has been a breach of the con- 
tract by the vendor,”® or that the vendor has breach- 
ed subsequent contracts or agreements ;”° or that the 
vendor has failed to make payment on principal or 
interest where the payment became due after notice 
of forfeiture,** or where the vendee was largely re- 
sponsible for the vendor’s default?® and could have 
protected himself under the contract;?® or that a 
receiver has been appointed for the vendee;*° or 
that the vendee offered to allow the vendor to take 
a foreclosure and pay the vendor’s lien notes;*+ or 
that at the time of the trial a trespasser had ac- 


title the vendor to demand an account- 
ing so that in the end the purchaser 
may be found indebted to the vendor, 
he will not be required to tender the 
price as a condition precedent to an 
action to recover the property. State 
v. Hackley, Hume & Joyce, 50 So. 772, 
124 La. 854. 


12. Williams v. Murphy, 21 Minn. 


534. 

13. Webb v. Fluty, 43 S.W. 411, 
19 Ky.L. 1366. 

14. Daniels v. Smith, 96 N.E. 902, 
252 Ill. 222; Dobson y. Culpepper, 23 
Gratt. (64 Va.) 352. 


15. Empire Inv. Co. v. Mort, 147 P. 
960, 169 Cal. 732; Sowle v. Holdridge, 
17 Ind. 236; De Bernardi v. McElroy, 
19 S.W. 626, 110 Mo. 650; Gibbs vy. Sul- 
lens, 48 Mo. 237. 


[a] Offer to allow plaintiff to take 
foreclosure and pay the notes as con- 
stituting no defense see Crain v. U. S. 
National L. Ins. Co., 120 S.W. 1098, 56 
Tex.Civ.App. 406. 


16. U.S.—Gregg v. Von Phul, 1 
Wall. 274, 17 L.Hd. 536. 


Cal.—Haile v. Smith, 60 P. 1032, 128 
Cal. 415; Wallace v.. Maples, 21 P. 
860, 79 Cal. 4338. 


Kan.—Atchison Sav. Bank v. Rich- 
ards, 289 P. 975, 181 Kan. 81. 


Pa.—McCollum v. Shook, 76 A. 751, 
752, 228 Pa.-28; Kittleberger v. Fla- 
harty, (Super.) 164 A. 821. 


Tex.—Yett v. Houston Farms De- 
velopment Co., (Civ.App.) 41 S.W. (2d) 
305; Booty v. O’Connor, (Civ.App.) 
287 S.W. 282; Crain v. U. S. National 
L, Ins. Co., 120 S.W. 1098, 56 Tex.Civ. 
App. 406. 

“The fact that after the purchase 
of the land the defendant made valua- 
ble improvements thereon did not per- 
mit him to retain the property with- 
out paying the purchase money. He 
made the improvements at his peril, 
and if he loses them by his failure 
to comply with the agreement to pay 
the purchase money he has no one to 
blame but himself. The making of 
the improvements on the property by 
the defendant does not create an equi- 
ty in him superior to the equity of 
the plaintiff to enforce payment of the 
purchase money.” McCollum _- y. 
Shook, supra. 

17. Yett v. Houston Farms Devel- 
opment Co., (Tex.Civ.App.) 41 S.W. 


(2d) 305. 

[a] Part payment after declara- 
tion of forfeiture was held insufficient 
as a defense to a forcible entry and 
detainer action, after declaration of 
forfeiture for subsequent payments 
due. Cassiday v. Adamson, 224 N.W. 
508, 208 Iowa 417. 

18. Cal.—Gervaise v. Brookins, 103 
P. 329, 156 Cal. 103; Bruschi v. Quail 
Min., etc., Co., 81 P. 404, 147 Cal. 120; 
Haile v. Smith, 60 P. 1032, 128 Cal. 
415) suuther v.,Clark, 207 P. 10338, 58 
Cal.App. 59. 

Iowa.—O’Connor v. Hassett, 222 N. 
W. 530, 207 Iowa 155. 

Mich.—Jordan vy. Morony, 231 N.W. 
80, 250 Mich. 593. 


Mo.—-Wright vy. Lewis, 19 S.W.(2d) 
287, 323 Mo. 404. 


But see Sullivan v. 
App. 443. 

[a] Beason for rule.—The vendee 
‘is estopped from denying the title 
of [the vendor] while he retains the 
possession, which he obtained from 
{the vendor] in pursuance of the con- 
tract of sale.’’ Gervaise v. Brookins, 
103’ P. 329, 331, 156 Cal. 103. 


[b] Subvendees in possession 
could not, while retaining possession, 
defeat the right of the vendor to fore- 
closure for nonpayment of price, on 
the ground that the vendor’s title was 
unmarketable. Jordan vy. Morony, 231 
N.W. 80, 250 Mich. 593. 


{c] Where vendor acquires title by 
prescription before making a contract 
of sale, the fact that there is an out- 
standing record title in a third per- 
son antedating the period of prescrip- 
tion will not justify the purchaser in 
retaining possession while refusing to 
pay unpaid purchase money, on_ the 
tender of a deed by the vendor. Haile 
v. Smith, 60 P. 1032, 128 Cal. 415. 


{d] Purchaser in possession under 
conditional option to purchase, the 
conditions of which he fails to per- 
form, cannot indefinitely keep posses- 
sion of the land, and refuse to pay 
the purchase price on the ground that 
the vendor cannot convey a good title 
toa part of the land. Bruschi v. Quail 
Min., etc., Co., 81 P. 404, 147 Cal. 120. 


19. Clements v. Taylor, 65 Ala. 
363; Mayer v. West, 273 P. 849, 96 Cal. 
App. 31 

[a] 


Culp, 260 Ill. 


Fact that vendor has become 


voluntary bankrupt and that all his 
property rights passed thereby has 
been held a good defense in ejectment. 
Clements v. Taylor, 65 Ala. 363. 

20. Lilenthal v. Tordoff, 191 N.W. 
823, 154 Minn. 225. 


21. Lilenthal v. Tordoff, supra. 
22. Lilenthal v. Tordoff, supra. 
23. Williams v. Hefner, 297 P. 492, 


89 Mont. 361. 


24 Great Western Inv. Co. v. An- 
derson, 297 P. 1087, 162 Wash. 58. 

25. Rosenthal v. American Con- 
struction & Realty Co., 247 N.W. 
117, 262 Mich. 91. 

[a] Thus the vendor’s breach of 
an executory contract, not resulting 
in liquidated damages, cannot be 
pleaded by the purchaser as a defense 
in summary proceedings instituted by 
the vendor before circuit court com- 
missioner to recover possession after 
forfeiture. Rosenthal yv. American 
Construction & Realty Co., 247 N.W. 
117, 262 Mich. 91. 


26. Wolter vy. Dixon, 

29 Idaho 26. 
_ [a] Thus, in a summary proceed- 
ing to recover real property on breach 
of specific condition in a contract of 
sale, which was terminable on breach 
of any of its terms, breach of subse- 
quent contracts or agreements cannot 
be pleaded as a defense. Wolter v. 
Dixon, 157 P. 250, 29 Idaho 26. 

27. Picard v. Shapero, 239 
264, 255 Mich. 699. 

28. Heath v. Gloster, 244 N.W. 237, 
260 Mich. 85 [reh den 246 N.W. 494, 
261 Mich. 552]. 

29. Heath v. Gloster, supra. 


30. Rowe v. William Ford & Co., 
241 N.W. 889, 257 Mich. 646. 

31. Crain v. National Life Ins. Co. 
of United States, 120 S.W. 1098, 56 
Tex.Civ.App. 406. f 

[a] Thus, in an action to recover 
land sold, defendant’s offer to allow 
plaintiff to take a foreclosure and pay 
the notes was no defense, there being 
no tender or payment into court, and 
the offers being made on ‘condition 
that plaintiff would allow ten or twen- 
ty days to raise the money, and would 
settle the litigation and relinquish its 
title by virtue of a deed, made by de- 
fendants to it, and provided, further, 
that the title to the land was good. 
Crain v. National Life Ins. Co. of 


157 BP. 250; 


N.W. 
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quired possession of the premises;?? or that the ven- 
dor has failed to provide sufficient water for irriga- 
tion purposes as required by the contract,®* or be- 
eause the vendor has failed to fulfill a covenant to 
make repairs.** So, where a purchaser enters under 
a contract, of which time is of the essence, and holds 
possession for a considerable length of time after 
default without payment or tender of payment, and 
without any exeuse therefor, the title bond under 
which he holds affords him no defense.*® In an ae- 
tion of forcible detainer, a purchaser in default is 
estopped to deny the vendor’s s right to possession ;*°° 
but he may show in his defense that since that time 
plaintiff has conveyed the land to another.** Proof 
that plaintiff had transferred the notes and lien be- 
fore due to another and had procured the legal title 
to be vested in such other constitutes a good defense 
to an action for forcible entry and detainer;** and, 
as the vendor waives his right to declare a forfeiture 
for failure to make payment on time by accepting 
a payment after it is due,*® such waiver is available 
as a defense in an action of ejectment.*° 


[§ 1331] b. Equitable Defenses. Although there 
is authority to the contrary,‘ the general rule is 
that the vendee in an action to recover possession 
ean set up an equitable defense to defeat the ac- 
tion,*? as by showing that he is entitled to specific 
performance ;**® or by alleging waiver, accompanied 
by an offer of payment,** and the same rule apples 
to a subpurchaser, as against his vendor, the origi- 
nal purchaser, and also as against an assignee of 
the vendor;*® but it is necessary, in order to main- 
tain the defense, that the vendee’s answer or other 
pleading make out a complete equitable title and 
right of possession thereunder equivalent to a bill in 
equity for specific performance.*® If the vendor is 
indebted to the purchaser on an independent liqui- 
dated claim to an amount sufficient to balance the 
unpaid purchase money, he can set up the same and 
ask to have it applied in payment, and for a spe- 
cific performance on. the part of the vendor;*? and 
where an assignee of a bond to convey title seeks to 
United States, 120 S.W. 1098, 56 Tex.) 51 Iowa 475. 
Civ.App. 406. 

32. Walker vy. Arnold, 44 A. 351, 71 
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N.Y.—Cavalli v. Allen, 57-N.¥. 508. | 617; 


Wis.—Britt v. Baumann, 


[§§ 1330-1332 


enforce his right by way of equitable defense to an 
action of ejectment against him, it is no ground of 
objection that the unpaid purchase money was not 
deposited in court at the time of filing the answer.** 
A purchaser under a verbal contra et of sale, who 
has not been in possession long enough to render the 
statute of imitations available, may plead the con- 
tract of sale and payment of the purchase money by 
way of estoppel in bar of an action of ejectment by 
the vendor.*® But the fact that the vendor borrows 
money by mortgaging the land after the execution of 
the contract of sale is no defense to an action by 
him to recover possession, on the theory that the 
money so raised should be applied on the contract 
and when so applied the purchaser is not in de- 
fault.°° The refusal of an obligor in a bond to con- 
vey to perform the conditions of the bond is no de- 
fense to a writ of entry by the obligor against the 
obligee, but the remedy for such refusal is in eq- 
uity.°' It is no defense in an action of ejectment 
that the vendor has refused to give a deed to a dis- 
puted strip of land,®* or has refused to advance to 
defendant any further sum of money under the con- 
tract;°? nor is it a defense to such an action that 
the vendee was led by false representations to enter 
into the contract.°* In ejectment by the grantee of 
the vendor, against alleged purchasers in posses- 
sion, defendant cannot set up the equitable defense 
of their outstanding contract to purchase, where ‘they 
do not offer to perform the contract by paying the 
amount due on the contract.°° 


[§ 1332] 5. Limitations and Laches. The fact 
that the statute of limitations has run against the 
unpaid purchase price does not prevent the vendor 
from recovering possession of the land.®& A vendor, 
however, may be barred from recovering possession 
by unreasonably delaying to bring suit therefor after 
default, as where the purchaser has remained in ad- 
verse possession for more than twenty,®? or even 
ten years after default without the vendor asserting 
his rights, °8 unless the delay is exeusable.5® A dée- 
lay of seventy days in bringing an action of forcible 


v. Warren, 10 P.(2d) 500, 122 Cal. App. 
Hineksman Vv. Delacour, LOOM 
832, 47 Cal.App. 416; Straabe v. Jack- 


226 N.W-1 son, 158 N.W. 915, 134 Minn. 179. 


Vt. 263. 955, 199 Wis. 514; Oconto Co. v. Ba- 
33. Ontario Advancement Co. v.]| con, 195 N.W. 412, 181 Wis. 538, 40 A. 55. River Farms Co. of California 
Stevens, 231 P. 127, 118 Or. 564. IDpish pegs v. Borges, 196 P. 784, 51 Cal.App. 331. 
34 Orner v. McCauley, 118 A. 316, See also Ejectment §§ 79-87. 56. Kerns v. Dean, 19 P. 817; 77 


274 Pa. 380. 43. 
35. Peterson v. Davis, 66 P. 623, 
63 Kan. 672. 
86. Lesher v. Sherwin, 86 Ill. 420. 45. 


Estoppel to deny vendoyr’s title see 46. I 
supra § 776. 202 Calwesd05 


37. Dobson v. Culpepper, 23 Gratt. 
(64 Va.) 352. 

38. Clymer v. Powell, 56 Miss. 672.| 48. 

39. See supra § 383. 20 Nev. 384. 

40. Sliwinski v. Gootstein, 208 N. 


500, 122 Cal.App. 


Ci Ace ae 


Cavalli v. Allen, 57 N.Y. 508. 
44, Watkins v. Warren, 10 P.(2d) 


49. Ward v. Cochran, 


Cal. 555; Miller v. Linquist, (Tex.Civ. 
App.) 141 S.W. 170; Smith v. Owen, 
97 S.W. 521, 48 Tex.Civ.App. 411; HEI- 


617. ; e me 
Lan SOHC ATS Foes) | seek, ena hes Nop ee 
Verbeck v. Clymer, 261 P. 1017, 
Mayer v. West, 
849, 96 Cal.App. 31. 

47. Cavalli v. Allen, 57 N.Y. 508. 
Irvine v. Hawkins, 22 P. 240, 


684; Johnson y. Lockhart, 40 S.W. 640, 
16 Tex.Civ.App. 32; White v. Cole, 29 
S.W. 1148, 9 Tex.Civ. App. 27%, 


[a] Reason for this rule is that 
the theory of the complaint is not 
that defendant is absolutely liable for 
the amount of the unpaid purchase 
price, but that he should be adjudged 
to have forfeited his right to the land 
unless he pays such amount within 


213 P. 


RIE U2 TS Ss 


W. 47, 234 Mich. 74. 50. Gould v. Young, 107 N.W. 281,|a 7 i j 

41, Neil v. Kennedy, 149 N.E. 775,| 443 Mich. 572. < ee Dhaen Bee, eo OeEN ype Str a 
319 Il. 75. i 51. Marston v. Osgood, 38 A. 3878, | Cal. 555. 

42. Ark.—Temple v. Tobias, 56 S./69 N.H. 96. 57. Cook v. Howkins, 36 N.W. 790 
W.(2d) 585. — 52. Coates v. Cotteral, 138 A. 756,|68 Mich. 514. Compare Buckley v. 

Cal.—Meeker v. Dalton, 16 P. 764,] 290 Pa. 287. Runge, 122 S.W. 596, 57 Tex.Civ.App. 
75 Cal. 154. 53. Daly v. Kramer, 209 N.W. 926, | 222. 


58. Walker v. Emerson, 73 Am.D. 


Ga.—Leyden v. Hickman, 75 Ga.| 235 Mich. 581. 
684; Elder y. Allison, 45 Ga. 13. 54. Los Molinos Land Co. v. Mac- | 207, 20 Tex. 706. 
Iowa.—Bouton v. Orr, 1 N.W. 704,| Kay, 165 P. 926, 175 Cal. 305; Watkins 59. Buckley v. Runge, (Tex.Civ. 


a ——— 


For later cases. developments and change 


s in the law see Annotations, same title and section number. 
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entry and detainer after serving notice of forfeiture 
has been held not to bar the action.®° 
iting the right to recover land by the vendor or his 
transferee to a certain period after maturity of the 
purchase-money note applies to an action to recover 


land.*? 
[§ 1333] 6. Parties. 


be made parties, *®4 


| {§ 1334] 7. Process. 


Be 


App.) 136 S.W. 53838; Buckley v. 
Punee, 122 S.W. 596, 57 Tex.Civ.App. 


fa] Thus, where the _ purchase- 
money notes reserving an express 
lien on the land were not paid for 
nearly thirty years, but there was 
evidence of continuous demands for 
payment by the vendor or his heirs 
and promises to pay on the part of 
the purchaser, the delay in the as- 
sertion of the superior title resulting 
from the lien was explained, and the 
heirs of the vendor were not barred 
of their right to recover the land on 
such superior title. Buckley v. 
Runge, (Tex.Civ.App.) 136 S.W. 533; 
Buckley v. Runge, 122 S.W. 596, 57 
Tex.Civ.App. 322. 


60. Music v. De Long, 
673, 209 Iowa 1068. 


61. R. B. Godley Lumber Co. v. C. 
C. Slaughter Co., (Tex.Civ.App.) 202 
S.W. 801. 


62. See Parties § 10. 


63. Fendt v. Tarabusi, 
385, 246 Mich. 538. 

[a] Thus, in a summary proceed- 
ing to recover land sold defendant, a 
party who had no contract relations 
with plaintiff, and no written evidence 
of interest, was held not a necessary 
party. Fendt v. Tarabusi, (Mich.) 
224 N.W. 385. 


64 Franklin vy. Bramlette, 
Civ.App.) 48 S.W.(2d) 752. 


[a] Thus, in trespass to try title, 
brought by the vendor, who agreed to 
cancel purchase-money notes in re- 
turn for mineral rights, against a 
person to whom the purchaser exe- 
cuted a mineral deed, the purchaser 
was held a “necessary party.” Frank- 
lin v. Bramlette, (Tex.Civ.App.) 48 
S.W.(2d) 752. 


65. Crenshaw v. Granet, 211 N.W. 
636, 237 Mich. 367. 


229 N.W. 


224 N.W. 


hex 


66. See Process §§ 94-104. 

67. Barnes v. Curry, 205 N.W. 484, 
Zoe, Mich. fez: 

fa] Facts not warranting substi- 


tuted service.—Where a constable is 
advised of defendant’s residence, the 
name of his employer, and the place 
and nature of his employment, sub- 
stituted service of Summons by publi- 
cation under Pub. Acts (1921) No. 293, 
is unwarranted, merely because de- 
fendant’s homecoming is irregular. 
Barnes v. Curry, 205 N.W. 484, 232 
Mich. 532. 


68. See Pleading 49 C.J. p 1. 
69. See cases infra this note. 
[a] Filing of complaint held not 


premature in summary proceedings to 
repossess the premises. Patterson v. 


Hogstein, 149 N.W. 1006, 183 Mich. 
470. 
[b] Verification.—A complaint for 


*the possession of real estate by a 
vendor electing to forfeit the contract 
of sale for the purchaser’s default is 


In accordance with the gen- 
eral rule,*? a person having no interest in the con- 
tract of purchase is not a necessary party.°? 
trespass to try title all parties to the contract must 


A summary proceeding to 
obtain possession of land is a nullity where service 
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A statute lim- | quirements.®® 
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of summons fails to comply with the statutory re- 
The -rules applicable to substituted 
service of summons generally®® are applicable to 
proceedings by the vendor to recover possession.®7 


[§ 1335] 8. Pleading—a. In General. The rules 


governing ,pleadings in civil actions generally®® ap- 


In 


ply in actions or proceedings to recover possession 
under a contract for the sale of land.®® 


[§ 1336] b. Declaration, Complaint, or Petition. 
As in other civil actions,’ the petition, declaration, 


or complaint must state a cause of aetion,’! and must 


° 


the land where that is required by the contract,?? 


therefore allege that the vendor had legal title to 


2 


not a nullity because verified in ayjery on good title pleaded by him and 


county other than the one in which 
the land is located. Patterson v. 
cc wack 149 N.W. 1006, 183. Mich. 


[ce] Construction.—A complaint in 
ejectment which alleges an oral con- 
tract for the sale of the property by 
plaintiff to defendant, and that, in 
pursuance thereof, defendant entered 
into possession, and ousted and eject- 
ed plaintiff from the premises, suffi- 
ciently alleges a delivery of posses- 
sion, under a statute requiring plead- 
ings to be liberally construed. Pacey 
v. McKinney, 125 F. 675, 60 C.C.A. 
eee (under Alaska Code Civ. Proc. § 


70. See Pleading § 140. 


71. [a] Petitions or complaints 
held sufficient: (1) In general. Lu- 
ther! wi) Clarki 42079. +1033 258 Cal! 
App. 59 (in an action by a vendor 
against a purchaser to recover pos- 
session of land, a complaint, alleging 
that plaintiff's predecessor in title 
was to convey a perfect title and fur- 
nish a certificate of title showing it 
to be perfect, and from which it ap- 
peared that a corporation supplying 
water to the public had a right of 
way across the property for its pipe 
line, and alleging that plaintiff tried 
to obtain a release of the easement 
without success, and because of this 
fact he was unable to obtain a certifi- 
cate showing perfect title, was not 
insufficient as failing to allege a val- 
id reason excusing plaintiff from con- 
veying a perfect title and furnishing 
a certificate showing such condition of 
the title); Rockhill Country Club Co. 
ve. Nix, (Tex.Civ-App.) 198 Siw. 155; 
Scarborough y. Ward, (Tex.Civ.App.) 
220 S.W. 274 [aff (Commn.App.) 236 
S.W. 434] (petition specially alleging 
a continuous chain of acts by and be- 
tween several conspirators to accom- 
plish the transfer of land for a small 
valuation has been held to state a 
cause of action for recovery of the 
land, whether facts alleged constitute 
the basis for a constructive trust in 
land, or whether the right to recover 
is on the theory of rescission for 
fraud); Miller v. Linquist, (Tex.Civ. 
App.) 141 S.W. 170 (where a vendee 
failed to pay a note for the balance of 
the price of the land and reserving a 
vendor’s lien, a petition by the vendor 
to recover the land, alleging that the 
vendee had refused to pay the note, 
but which did not allege the amount of 
the purchase money that had been 
paid, or show any facts which, in equi- 
ty, would require a return of any part 
of the consideration as a condition to 
his right to rescind the sale, was not 
objectionable for failure to contain an 
offer to repay the purchase money the 
vendor had received). (2) In tres- 
pass to try title. Rockhill Country 
Club Co. v. Nix, (Tex.Civ.App.) 198 
S.W. 155 (fact that the vendor plead- 
ed unauthorized deed in rescission of 
contract would not prevent recov- 


admitted by defendant). (3) In ac- 
tion to quiet title. Keele v. Clouser, 
268 P. 682, 92 Cal.App. 526; Sanders 
v. Rawlings, (Tex.Civ.App.) 77 S.W. 
41 (a petition alleging that the note 
sued on and described was given for 
a part of the purchase money of cer- 
tain land, that a vendor’s len was 
retained in the note and in the deed 
conveying the land to defendant to 
secure the payment of the same, that 
defendant failed to pay the note, al- 
though past due, and praying for a 
writ of possession and for a quieting 
of his title to the land, is sufficient in 
trespass to try title). (4) In un- 
lawful detainer action. Clark v. Dye, 
197 N.W. 209, 158 Minn. 217 (errone- 
ous allegation in the original com- 
plaint in an action in forcible entry 
and unlawful detainer based on de- 
fendant’s default of a contract for 
deed to the effect that the amount 
in default covered all money unpaid, 
which is corrected in an amended com- 
plaint, does not put a construction 
on the notice itself so as to render 
it void); Holmes v. Wolfe, 190 N.W. 
980, 154 Minn. 8 (complaint in an un- 
lawful detainer action based on a 
cancellation of the vendee’s contract 
pursuant to Gen. St. [1913] § 8081, 
which alleged that an installment 
falling due before the notice was giv- 
en had not been paid, was sufficient 
as against a motion to dismiss for 
failure to allege nonpayment after 
the notice was served). 


[b] Petition held insufficient.—In 
an action by a vendor against a pur- 
chaser, in which the first count was 
in trespass to try title, a second count 
for rescission, alleging a conveyance 
by plaintiff to F., and that plaintiff 
retained a vendor’s lien to secure 
notes, and that F. contracted to sell 
the premises to K., who assumed the 
payment of the notes, and that K. had 
assigned her rights to B., who was 
in possession of the premises, which 
she refused to surrender, was sub- 
ject to general demurrer as far as 
concerns the right to recover rents 
or damages, and could not be aided 
by the separate count in trespass to 
try title. Bailey v. Mann, (Tex.Ciy. 
App.) 248 S.W. 469. 


72. Rosenberger v. Bowen, 5 S.E. 
699, 84 Va. 675. 
[a] Averment held svufficient.— 


Haile v. Smith, 45 P. 872, 113 Cal. 656 
(holding that an averment that, at 
the date of the contract, plaintiff was 
the owner in fee simple, and after 
maturity of the contract tendered to 
defendant a good and sufficient deed, 
sufficiently alleges plaintiff’s title); 
Rockhill Country Club Co. vy. Nix, 
(Tex.Civ.App.) 198 S.W. 155 (tres- 
pass to try title being rescission, no- 
tice of intention to reseind is unim- 
portant so far as pleading title is con- 
cerned). 


[b] In Colorado, under Mills St. 
Annot. § 1973, providing that, where 
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and that he has comphed with the terms of the con- 
tract,7? and describe the land in’ controversy.7* In 
trespass to try title where the petition shows repudi- 
ation of the contract by the purchaser, an allega- 
tion of the execution of the deed and tender thereof 
into court is unnecessary.*® In accordance with the 
general rule,’® an omission in the complaint may 
be cured by allegations in the answer.77 


[§ 1337] c. Plea or Answer. General rules gov- 
erning pleas and answers in civil actions generally7® 
apply in actions or procéedings to recover posses- 
sion under a contract for the sale of land.79 Mat- 
ters of defense, such as waiver®® and fraud,®! must 
be pleaded. Where a vendee relies on an equitable 
defense, his answer or other pleading must make 
out a complete equitable title and right of possession 
thereunder, equivalent to a bill in equity for specific 
performance.®? 
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[§ 1338] d. Set-Off and Counterclaim, and Cross 
Complaint. Where time is not of the essence of the 
contract, the purchaser may, by eross complaint in 
ejectment, be restored to his former rights under the 
contract, on an offer to perform,*®* and, although 
there is authority to the contrary,*+ it is permissi- 
ble in some jurisdictions for the purchaser to set 
up as an equitable counterclaim a right to have the 
contract rescinded for fraud and to recover pay- 
ments thereon.’® A cross complaint setting up the 
vendor’s fraud, but not alleging damage or offer to 
restore the property, has been held insufficient to 
state a cause of action.®® 


Speculative. damages resulting from the vendor’s 
negligence cannot be set off in ejectment to recover 
the property.** 

[§ 1339] 9. Issues, Proof, and Variance. The 
general rules as to issues, proof and variance in civil 


a purchaser who, has obtained pos- 
session under an agreement to pur- 
chase land withholds the premises 
after a failure to comply with his 
agreement, and the possession has 
been duly demanded, he _ shall be 
deemed guilty of unlawful detainer, a 
complaint alleging such facts is suf- 
ficient, although it does not allege 
that plaintiff was the owner, or that 
the agreement was in writing. Ruth 
v. Smith, 68 P. 278, 29 Colo. 154. 


73. Zoeter v. Lamson, 4 Ohio Dec. 
(Reprint) 357, 2 Clev.L.Rep. 10. 


74 Smith v. Owen, 97 S.W. 521, 43 
Tex.Civ.App. 411. 


[a] Thus, where the vendor has 
released his lien on portions of the 
land sold off by the purchaser, his 
petition to recover land on account of 
the purchaser’s default should de- 
scribe the land remaining in the pur- 
chaser’s possession and sought to be 
recovered, and not sue for an undi- 
vided interest in the entire tract orig- 
inally sold. Smith‘v. Owen, 97 S.W. 
521, 43 T’ex.Civ.App. 411. 


75. Pollard v. McCrummen, 
Civ.App.) 160 S.W. 1148. 


(Tex. 


76. See Pleading § 1275. 

77. Parrott v. Byers, 40 Cal. 614. 

78. See Pleading §§ 197-379. 

79. [a] Allegations held suffi- 
cient.—(1) In general. Church v. 


Cole, 36 Ind. 34 (an answer, in an ac- 
tion for the possession of real estate, 
setting up a contract of purchase 
between a certain person, the then 
owner of the land, and defendant, 
the payment by plaintiff’s grantor of 
the amount due from defendant on 
the purchase price, and the taking by 
such grantor of the title as trustee 
for defendant, receiving for his trou- 
ble in so doing and as interest on the 
money advanced a certain sum, and 
the subsequent conveyance by such 
grantor to plaintiff, with full knowl- 
edge on the part of the latter of the 
facts, is good on demurrer). (2) It 
is a sufficient allegation of fraud in 
an answer to allege that the vendor 
fraudulently represented that he had 
a good title, when in truth he had 
not. Hays v. Bonner, 14 Tex. 629. 
(3) Answer, in a vendor’s action 
against the purchaser in ejectment, 
containing a general denial of allega- 
tions of complaint, was to that ex- 
tent sufficient. Williams v. Hefner, 
297 RP. 492, 89 Mont. 361. 


{b] Plea to summary proceeding. 
—A statutory provision that on the 
return, duly served, of the summons 


issued in summary proceedings to 
recover the possession of land, de- 
fendant may plead not guilty to the 
complaint, or if he neglect or refuse 
to plead thereto, the officer before 
whom the proceedings are pending 
shall enter such plea for him, contem- 
plates a plea of not guilty simply. 
Hill v. Carter, 59 N.W. 413, 101 Mich. 
158 (under Howell St. § 8499). 


[ec] Answer to action to recover 
Jland on which vendor’s lien was re- 
served, or, in the alternative, to fore- 
close the notes evidencing such lien, 
that defendant had paid a certain 
amount on the purchase price, and had 
expended large sums in improving 
the property, thereby enhancing its 
value, and praying for an adjust- 
ment of the equities existing in favor 
of such defendants and plaintiffs, but 
making no tender of the balance due, 
does not show any equities and no 
relief can be granted thereunder. Ef- 
ron v. Burgower, (Tex.Civ.App.) 57 
S.W. 306. 


[ad] Withdrawal of plea.—The ven- 
dor’s right to recover land for the 
purchaser’s default in the payment of 
the purchase price is not, dependent 
on a plea of limitations by the pur- 
chaser to a recovery on the purchase- 
money note, and therefore the pur- 
chaser may withdraw the plea of lim- 
itation and plead facts showing him- 
self entitled to retain the land by 
paying the balance due thereon. Gar- 
vin v. Garvin, (Tex.Civ.App.) 188 S.W. 
Bild 


[e] Construction of answer.—(1) 
In an action in forcible entry and 
unlawful detainer based on rescis- 
sion of a contract for deed for de- 
fault in payments thereunder, an an- 
swer alleging a subsequent agreement 
as to such payments after defend- 
ant became in arrears, and that de- 
fendant was able, ready, and will- 
ing to pay the balance due on the 
contract with interest and cost on 
being given a good, marketable title 
to the property, and that plaintiff re- 
fused and neglected to furnish an ab- 
stract, making it impossible for de- 
fendant to perform, was held to tender 
a legal defense and not an equitable 
one. Clark v. Dye, 197 N.W. 209, 158 
Minn: 217. (2) In an action in forci- 
ble entry and detainer based on the 
cancellation of a land contract for 
default in payments, an answer alleg- 
ing that the vendor agreed to carry 
along past-due payments without de- 
fault if the vendee would make cur- 
rent payments, and offering to show 
that he was unable to perform his 


agreement because of the nondelivery 
of an abstract of title, was held not 
to state estoppel or waiver. Clark v. 
Dye, supra. 


80. Myers v. Williams, 159 P. 982, 
173 Cal. 301; Clifford v. Fleshman, 225 
P. 45, 65 Cal.App. 762. 


[a] Thus, (1) in view of Civ. Code 
§ 3275, waiver of a stipulation in an 
installment contract making time of 
the essence of the contract is a mat- 
ter of defense, which must be plead- 
ed in an action to forfeit. Clifford v. 
Fleshman, 225 P. 45, 65 Cal.App. 762. 
(2) Before the purchaser can rely on 
alleged waiver of forfeiture for fail- 
ure to pay installments when due, he 
must plead it, unless it appears from 
the vendor’s complaint. Myers. v. 
Williams, 159 P. 982, 173 Cal. 301. 

[b] Allegation held insufficient.— 
Naked pleading of waiver without al- 
leging willingness and ability to per- 
form obligations of contract of sale is 
unavailing in ejectment. Watkins v. 


Wares 10 P.(2d) 500, 122 Cal.App. 
Ma 
81. Dunger vy. Whitney, 267 P. 933, 


92 Cal.App. 216. 


82. Mayer v. West, 273 P. 849, 96 
GallApp. 31% 


83. Central Pac. R. Co. v. Mudd, 
59 Cal. 585. 


84. Los Molinos Land Co. vy. Mac- 
Kay, 165,P..926, 175, Cal. 806: 


{a] Thus, in a vendor’s action of 
ejectment, and for repossession after 
breach: of contract, a counterclaim, 
alleging fraud and asking for money 
judgment by way of damages, does not 
arise in the same transaction. Los 
Molinos Land Co. vy. MacKay, 165 P. 
926, 175 Cal. 305. 


85. Connecticut Mut. Life Ins. Co. 
v. Carson, 172 S.W. 69, 186 Mo.App. 
221; Gustafson vy. American Land Co.., 
(Tex.Civ.App.) 234 S.W. 244 [aff 
(Commn.App.) 249 S.W. 189]. 


86. Keele v. Clouser, 268 P. 682, 92 
Cal.App. 526. 


87. Orner v. McCauley, 118 A. 316, 
274 Pa. 380. 


[a] Thus, in ejectment by a ven- 
dor against a purchaser, for failure 
to pay the contract price, the pur- 
chaser cannot set off loss of profits 
by delay in opening a theater on the 
land, caused by the vendor’s negli- 
gence in making repairs under his 
covenant, such damages being too 
speculative, the theater not having 
been a going concern for months be- 
fore the sale. Orner vy. McCauley, 118 
A. 316, 274 Pa. 380. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1339-1343] VENDOR AND 


actions generally,’* apply in actions or suits by the 
vendor to recover possession under a land contract.®® 
Thus only such matters are in issue as are properly 
put in issue by the pleadings and proof,°° and proof 
must be confined to matters put in issue by the 
pleadings.°t Where the vendor seeks to recover pos- 
session in an action of ejectment the general rule ap- 
plieable to such action®? that equitable defenses are 
not available under a general denial is applicable.®* 


[$ 1340] 10. Evidence—a. Presumptions. Gen- 
erally speaking, the general rules as to presump- 
tions®* applicable in other civil actions also apply 
in action by the vendor or those claiming under him 
to recover possession.®® 


[§ 1341] b. Burden of Proof. As in other civil 
actions,°®® the burden is on plaintiff to establish his 
case,®? and, accordingly, the plaintiff must prove 
the default of the vendee,?® and the defendant must 
establish any matters of affirmative defense relied 
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[§ 1342] c. Admissibility. Pursuant to general 
rules elsewhere stated, any relevant, material, and 
competent evidence in admissible to prove or dis- 
prove the facts in issue in an action, by the vendor 
or those claiming under him, to recover possession.” 


[§ 1343] d. Weight and Sufficiency. General 
rules as to the weight and sufficiency of evidence? 
apply in an action by the vendor or those claiming 
under him to recover possession.* In ejectment a 
prima facie right of recovery is made out when 
plaintiff shows that he sold the land to defendant, 
but retained the legal title in himself until the pur- 
chase money should be paid, and that full payment 
has never been made, or when the fact of payment 
is controverted.© In the subjoined notes may be 
found cases in which the evidence was held sufficient 
to establish legal title in plaintiff,® the default of 
the vendor or his assignee,’ the default of the ven- 
dee or his assignee,® estoppel of the vendor to claim 


one” 


88. See Pleading §§ 1144-1211. 
89. See cases infra this section. 
90. Banks v. McQuatters, (Tex.Civ. 


App.) 57 S.W. 334. 

[a] -Thus, whether or not a sure- 
ty on the purchase money notes, in 
which a lien is reserved, is insolvent, 
is not a material issue where plaintiff 
does not join him as a party, but, al- 
leges his insolvency, and defendant 
does not interpose a plea that the 
surety is a necessary party. Banks v. 
Mcmuatters: (Tex.Civ.App.) 57 S.W. 
oO . 


91. Booty v. (Tex.Civ. 


App.) 287 S.W. 

[a] Thus, appellant, not pleading 
that equities arose by improvements 
to prevent rescission of sale and re- 
covery of land by the vendor under 
a superior title arising from reten- 
tion of the lien, might not invoke 
them. Rooty v. O’Connor, (Tex.Civ. 
App.) 287 S.W. 282. 

92. See Ejectment § 128. 


93. Williams v. Hefner, 297 P. 492, 
89 Mont. 361. 


fa] Thus, under plea of general 
denial to a complaint in ejectment, 
the purchaser could not introduce 
proof to sustain his right to rescis- 
sion of the purchase contract ard for 
recovery of moneys paid by him there- 
under, while continuing in possession 
of the property. Williams v. Hefner, 
~ 297 BP. 492, 89 Mont. 361. 

94. See Evidence §§ 25-88. 

95. See case infra this note. 

fa] Iustration.—Where the ven- 
dor has waived a provision making 
time the essence of the contract, it 
will be presumed, absent contrary al- 
legations, that the vendee’s wife, a 
joint purchaser with the vendee, re- 
ceived the same notice, restoring the 
time provision in the contract, as the 
vendee husband. Watkins vy. War- 
ren, 10 P.(2d) 500, 122 Cal.App. 61%. 

96. See Evidence § 14. 

97. Ill.—Roland y. Fischer, 30 Til. 
224. 

Okl.—Kingfisher Improvement Co. 
Were alleys, eboiwt 8i3,8 01 yO. 226; 
Talley v. Kingfisher Imp. Co., 103 P. 
591, 24 Okl. 472. 


O’Connor, 
82. 


S.D.—Hauert. v. Kaufman, 208 N. 
W. 981, 50 S.D. 2038. é 
v. Fowler, (Civ.App.) 


20 S.W.(2d) 1097; Buckley v. Runge, 
122 S.W. 596, 57 Tex.Civ.App. 322. 


Vt.—Reynolds vy. Bean, 99 A. 1013, 


91 Vt. 247; Van Dyke v. Cole, 70 A. 
593, 1103, 81 Vt. 379. 


98. Ill—Daniels v. Smith, 96 N.E. 
902, 252 Ill. 222; Roland v. Fischer, 
30 Ill. 224. 


N.Y.—Rowlee v. Durfey, 245 N.Y.S. 
19, 230 App.Div. 402. 


Okl.—Kingfisher Improvement Co. 
Vv. Talley, 151 P. 873, 51 Okl. 226; Tal- 
ley v. Kingfisher Improvement Co., 
15 P. 591, 24 Okl. 472, 20 Ann.Cas. 


Tex.—Huffman v. Mulkey, 14 S.W. 
1029, 78 Tex. 562, 22 Am.S.R. 71; Ez- 
tr v. Fowler, (Civ.App.) 20 S.W.(2d) 
1097. 


Vt.—Reynolds v. Bean, 99 A. 1013, 
91 Vt. 247; Van Dyke v. Cole, 70 A. 
598, 1103, 81 Vt. 379. 

99. Neil v. Kennedy, 149 N.E. 775, 
319 Ill. 75. 


1. See Evidence § 89 et seq. 


2. Picot v. Douglass, 46 Mo. 497; 
Smith v. Owen, 97 S.W. 521, 43 Tex. 
Civ.App. 411. 


[a] Evidence held admissible.— 
(1) Evidence of status of contract up 
to trial of vendor’s successor’s action 
to quiet title was held properly re- 
ceived, although the complaint alleged 
forfeiture for nonpayment of taxes 
only. Great Western Inv. Co. v. An- 
derson, 297 P. 1087, 162 Wash. 58. (2) 
Where in a suit by a vendor who has 
expressly retained a lien, to recover 
the land, it appears that the deed 
making the conveyance has been ac- 
cepted by defendant, and is referred 
to as retaining a vendor’s lien in a 
certain release of the lien executed by 
plaintiff and accepted by defendant, 
the deed is admissible in evidence. 
Branch v. Taylor, 89 S.W. 813, 40 
Tex.Civ.App. 248. (3) So plaintiff in 
a suit to recover real property, on 
which a‘vendor’s lien is reserved in 
the purchase-money notes, for the 
purpose of showing that the purchgs- 
er has not repudiated his contract, but 
is holding the land thereunder, may 
show that the latter has recently rec- 
ognized his obligation on the notes. 
Ellis v. Hannay, (Tex.Civ.App.) 64 S. 
W. 684. (4) Evidence that defend- 
ant in possession under a contract cf 
sale made before the deed to plain- 
tiff was executed had cut from the 
land and converted timber of great 
value is admissible to offset a claim 
for defendant that by reason of im- 
provements and payments under the 
contract neither plaintiff nor his gran- 
tor could rescind it without defend- 
ant’s consent. Walker v. Cole, (Civ. 


App.) 27 S.W. 822, (Civ.App.) 28 S.W. 
1012 [aff 34 S.W. 718, 89 Tex. 323]. 
(5) A note with the payor’s name cut 
off, wrapped in a bond for title among 
the papers of the obligee after his 
death, the note and bond being in the 
same handwriting and corresponding 
in recitals except as to amount, is 
admissible, in an action to recover the 
land, to show payment of the bond, 
where the obligee and those claiming 
under him, have been in possession 
for twenty-eight years. Pool v. An- 
derson, 64 S.E. 598, 150 N.C. 624. (6) 
An absolute warranty deed from the 
vendor operates as an assignment of 
all his rights in the land sold, and 
transfers the summary remedy given 
by Comp. L. (1871) e 211 to his gran- 
tee, and such deed is therefore com- 
petent evidence in the grantee’s pro- 
ceedings to enforce such remedy. 
Vos v. Dykema, 26 Mich. 399. 


[b] Where only issue in ejectment 
is whether or not notes given for pur- 
chase of land were paid, such notes 
are not inadmissible because they are 
not marked paid, for, if defendant has 
the notes, the fact that they are not 
marked paid may be considered by the 
court in determining whether or not 
they were paid, but that fact in no 
way aifects their admissibility in ps 
dence. Chouteau Land, ete., Co. 
Chrisman, 72 S.W. 1062, 172 Mo. 610. 


[ec] Bvidence held inadmissible,— 
(1) In grantee’s action to quiet title 
against defaulting purchasers, evi- 
dence of damage done by the vendor in 
removing improvements, was held in- 
admissible. Thorne vy. Gordon, 287 
BP, 542,.-105 iCal.App. 369: ).(2)) Hivi- 
dence of what defendant had instruct- 
ed his men to do if the weather chang- 
ed, when the land being dry was not 
in condition to be plowed, is incom- 
petent in an action of ejectment by a 
vendor for a failure of the purchaser 
to comply with a condition of the con- 
tract to break and sow the land. 
igen v. Maples, 21 P. 860, 79 Cal. 
LOO. 


ced 
oo. 


See Evidence §§ 1730-1806. 
4. See cases infra this section. 

5. Clements v. Taylor, 65 Ala. 363. 

G. Keele v. Clouser, 268 P. 682, 92 
Cal.Apv. 526; Neil v. Kennedy, 149 
INGE 15,3829) Tks tS, 

7. Ohanian v. Kazarian, 11 P.(2d) 
42, 123 Cal.App. 196. 

8 Ark.—lIEdwards v. Anderson, 252 
S.W. 908, 161 Ark. 665; -Quilling Vv. 


Cunningham, 202 S.W. 472, 133 Ark, 
5 : 
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a vendor’s lien,® demand by the vendor for compli- 
ance with the contract;!° or to justify the court 
in setting off the value of improvements, the pur- 
chase price, and interest against the value of the 
profits and use of the land.t! On the other hand, 
in the notes may be found cases in which the evi- 
dence was held insufficient to show that the vendor 
was entitled to recover the land,!? that defendant 
was entitled to the value of improvements,!? waiver 
of strict performance by the vendor,'+ tender of com- 
plance with the contract by the vendee,'® forfei- 
ture,?® service of notice of forfeiture,’* breach!® or 
abandonment of the contract by the vendee,!® pay- 
ment of the purchase price?® or installments there- 
of,?' or offer to pay the purchase price;?2 or to au- 
thorize judgment for damages, against the vendee or 
those claiming under him, for detention of prop- 
erty.2° If plaintiff makes a case which shows that 
the vendee is not in default, this is sufficient to pre- 
clude his recovery.# 


[§ 1344] 11. Questions of Law and Fact. The 


224 P.,39 Idaho 146. 


[a] 


Cal.—Shoemaker v. Cooke, 
999, 65 Cal.App. 576. 

Idaho.—Wolter v. Dixon, 157 P. 250, 
29 Idaho 26. 

Kan.—Weinheimer v. Sowers, 203 P. 


” 


see, 


VENDOR AND PURCHASER 


Thus (1) where a land con- 
tract provided that vendees should 
pay the interest on a mortgage ‘“‘when 
payment is required by the mortga- 
an allegation that they refused 


[§§ 1343-1345 


general rule that questions of fact are for the jury?® 
applies in actions by the vendor to recover posses- 
sion of the property on default of the vendee.?® 


Direction of verdict. In accordance with the rules 
governing trials in civil cases generally,*7 where the 
evidence is insufficient to go to the jury in an ac- 
tion or proceeding for the possession of the property, 
it is proper to direct a verdict.2* Thus, where, in 
an action for unlawful detainer, the evidence is in- 
sufficient on the question whether default in pay- 
ment of taxes existed sufficient to entitle the vendor 
to cancel the contract,?® or where, in summary pro- 
ceedings, there is no evidence of service of notice of 
forfeiture,?® a verdict may be directed for plaintiff. 


[§ 1345] 12. Instructions. The rules relating to 
instructions generally*! govern in an action by the 
vendor of land to recover possession from the pur- 
chaser.*? Accordingly, an instruetion which im- 
poses too high a degree of proof,?* or which uses 
unexplained legal or technical terms, is erroneous,*+4 


when due by having started an action 
to forfeit and having settled the same 
on payment of installments due to 
date. Clifford v. Fleshman, 225 P. 45, 
65 Cal.App. 762. (2) Whether a pur- 
chaser purchased for value and with- 


685, 110 Kan. 227, 
Mont.—Huffine 
629, 87 Mont. 267. 
N.Y.—Rowlee v. Durfey, 245 N.Y.S. 
19, 230 App.Div. 402. 

Utah.—Malmstrom v. Second Hast 
ame rtment Con) 27S Pollen (45 Wien 
206. 

9. Atteberry v. Burnett, 145 S.W. 
582, 105 Tex. 119 [mod (Civ.App.) 130 
S.W. 1028]. 

10. Great Western Inv. Co. v. An- 
derson, 297 P. 1087, 162 Wash. 58. 


11. May v. May, 110 S.W. 808, 338 
Ky.L. 6388. 
12. Garvin v. Garvin, (Tex.Civ. 


App.) 188 S.W. 37; Humphreys _v. 
Douglass, (Tex.Civ.App.) 177 S.W. 
569. 


v. Lincoln, 287 P. 


{a] ‘Thus, in an action by the ven- 
dor for the recovery of land, evidence 
was held sufficient to sustain a find- 
ing that conveyance by the vendor 
was not in trust and that default of 
the purchaser was made under such 
circumstances as would entitle the 
vendor to a foreclosure for the amount 
due but not a recovery of the land. 
Garvin v. Garvin, (Tex.Civ.App.) 188 
S.W. 37. 

13. Divine v. Divine, 281 S.W. 811, 
Pale: lente Ula lols 


14 Buckey v. McGraw, 275 P. 221, 
206 Cal. 541; Nelson v. Smith, 126 N. 
W. 447, 161 Mich. 363; 
Second East Apartment Co., 
811, 74 Utah 206. 

15. Great Western Inv. Co. v. An- 
derson, 297 P. 1087, 162 Wash. 58. 


16. Bank of America of California 
v. Ries, (Cal.App.) 16 P.(2d) 1018. 


[a] hus, where a contract obli- 
gated the purchaser to pay taxes on 
property purchased, the fact that the 
vendor paid them was no evidence of 
forfeiture. Bank of America of Cal- 
ifornia v. Ries, (Cal.App.) 16 P.(2d) 
1018. 

17. Picard v. Shapero, 
264, 255 Mich. 699. 

18. Bank of America of California 
vy. Ries, (Cal.App.) 16 P.(2d) 1018; 
Abercrombie v. Stoddard, 228 P. 232, 


Malmstrom v. 
PHbtes MEX, 


239 N.W. 


to pay the interest is not supported 
by the evidence where it is not shown 
that a demand for payment of the 
interest was made by the mortgagee. 
Abercrombie v. Stoddard, 228 P. 232, 
39 Idaho 146. (2) A ground of for- 
feiture alleging that taxes for a speci- 
fied year were delinquent on a speci- 
fied date is not sustained by evidence 
showing that the first half of the tax- 
es had been paid, the remaining half 
not becoming delinquent until a sub- 
sequent time, as provided by Comp. 
St. § 3234. Abercrombie v. Stoddard, 
228 P. 232, 39 Idaho 146, 


[b] Where notes, for nonpayment 
of which forfeiture is sought, are not 
produced or accounted for, a forfei- 
ture will not be sustained nor will 
forcible detainer to recover posses- 
sion of the property be upheld, ai- 
though the maturity of the notes was 
of such date as would furnish a pre- 
sumption of payment. Roberts v. 
Kirkpatrick, 132 Ill.App. 584. 


19. Bank of America of California 
v.. Ries; (Gal. App.) ,16 P.(2d) 2018; 
So ebtes v. Burrell, (La.App.) 147 So. 
Vela s 


[a] Thus that vendor remained in 
possession was held no evidence of 
breach or abandonment of contract by 
the purchaser, where the contract did 
not provide for possession by the pur- 
chaser. Bank of America of Califor- 
nia v. Ries, (Cal.App.) 16 P.(2d) 1018. 


20. Pool vy. Anderson, 64 S.E. 593, 
150 N.C. 624. 

21. Watne v. Halvorsen, 204 N.W. 
4,52 ND) 714: 

22. Belger v. Sanchez, 
197 Cal. 614. 

23. Great Western Inv. Co. v. An- 
derson, 297 P. 1087, 162 Wash. 58. 


24. Ezell v. Fowler, (Tex.Civ.App.) 
20 S.W.(2d) 1097. 


25. See Trial § 313. 


26. Clifford v. Fleshman, 225 Pp. 
45, 65 Cal.App. 762; Buckley v. Runge, 
122 S.W. 596, 57 Tex.Civ.App. 322. 

fa] Thus (1) vendor was held not 
to have waiyed, as a matter of law, 
the right to forfeit a contract for 
default in payment of installments 
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out notice of an express lien evidenced 
by his grantor’s purchase-money note 
reserving an express lien was held for 
the jury. Buckley v. Runge, 122 S. 
W. 596, 57 Tex.Civ.App. 322. 

27. See Trial § 439. 


28. Mattson v. Greifendorf, 237 N. 
W. 588, 183 Minn. 580; Coates v. Cot- 
teral, 138 A. 756, 290 Pa. 237; Leon- 
ard v. Kendall, (Tex.Civ.App.) 5 S.W. 
(2d) 197; Jones vy. Memmott, 30 P. 
752, 8 Utah 212. 


29. Mattson v. Greifendorf, 237 N. 
W. 588, 183 Minn. 580. 


30. Mervez v. Petchesky, 244 N.W. 
144, 259 Mich. 507. 


81. See Trial §§ 460-777. 


32. Pollard v. MeCrummen, (Tex. 
Civ.App.) 160 S.W. 1148; Bland v. 
Chesley, (Tex.Civ.App.) 35 S.W. 842. 


[a] Instruction held proper.—(1) 
An instruction that, if the deed was 
executed as a mortgage the statute of 
limitations began to run from the date 
of the alleged deed, was held proper, 
where plaintiff's theory was that the 
instrument -was a deed and not a 
mortgage to secure current account. 
Temple v. Tobias, (Ark.) 56 S.W.(2d)- 
585. (2) In trespass to try title by a 
vendor against a purchaser, an in- 
struction that the purchaser could 
not recover for improvements on the 
land if he had himself failed to per- 
form the contract, and if the vendor 
was ready anfl willing to perform, was 
held proper under the evidence. Pol- 
lard v. McCrummen, (Tex.Civ.App.) 
160 S.W. 1148. 


{b] Instruction held erroneous.— 
An instruction submitting an issue as 
to the rental value of land sought to 
be recovered, without showing that 
the value to be computed is that cf 
the land without the improvements 
placed thereon by the purchaser, is 
erroneous. Pass v. Brooks, 37 SE. 
USt, 127 NiCiua19) [rev.s4 (Sonn 223) toes 
INC. Zoe 

83. Hoffman v. 
App.) 106 S.W. 712, 

34. Neil v. Kennedy, 149 N.E. 775, 
SLO DE be 


{a] Thus, in ejectment by one to 


Lemm, (Tex.Ciy. 


For later cases. developments and changes in the law see Annotations, same title and section number. 


——— 7) P eet 


§§ 1345-1347] 


and requested instructions, not applicable to the 
evidence, may properly be refused?° or modified so 
as correctly to state the law.?® 


[§ 1346] 13. Verdict and Answer. The rules ob- 
taining in civil actions generally?’ are applicable to 
verdicts or findings in actions by the vendor to re- 
cover possession of land from a purchaser in de- 
fault,?* such as that the material findings must be 
consistent with each other.®° 


[§ 1347] 14. Judgment or Decree—a, In General. 
The general rules applicable to judgments or decrees 
in other civil actions*® generally ordinarily govern 
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[66 C.J.] 1853 
the judgment or decree in an action by a vendor for 
the possession of land from his purchaser in de- 
fault,*? such as that the judgment must conform to, 
and be supported by, the pleadings,#? and be perti- 
nent to the issues,** and supported by the findings.*4 
In an action for possession equitable, as well as le- 
gal, rights may be determined,*® and such relief may 
be granted as will do justice in the particular case.*4 
For instance, where the circumstances make it de- 
sirable, a conditional judgment may be rendered pro- 
viding for a delivery of possession unless payment 
shall be made, or some other act performed within a 
reasonable time;*? but, where it appears that de- 


whom contract of purchase had been 
assigned and premises quitclaimed, 
against the purchaser under contract, 
where whether plaintiff or defendant 
was the cause of the latter’s failure to 
tender payment under the contract 
was a question of fact, an instruc- 
tion that substantial compliance by 
the purchaser with the terms of the 
contract was sufficient, without an 
instruction as to what was substantial 
compliance, was error. Neil v. Ken- 
nedy, 149 N.E. 775, 319, Ill. 75. 


35. Pollard v. McCrummen, 
Civ.App.) 160 S.W. 1148. 


36. Temple v. Tobias, (Ark.) 56 S. 
W.(2d) 585. 


[a] Thus an instruction that, if 
defendant signed a deed believing it 
to be a mortgage, the verdict should 
be for defendant for possession sub- 
ject to lien of the amount of the in- 
debtedness, was held properly modi- 
fied by adding “unless the jury found 
that the statute of limitations had 
run.” Temple v. Tobias, (Ark.) 56 S. 
W.(2d) 585. 


37. See Trial §§ 846-979. 


38. Dorthy v. Strauchen, 46 N.Y.S. 
951, 20 App.Div. 89. 


{a] Thus, (1) where a suit is mere- 
ly to compel reconveyance of property, 
and it is claimed by plaintiff that the 
conveyance was on an agreement of 
defendant to make further advances 
to plaintiff, and that this was not 
done, and plaintiff does not ask to re- 
deem, it is unnecessary to find wheth- 
er the conveyance was absolute or by 
way of mortgage. Dorthy v. Strauch- 
en, 46 N.Y.S. 951, 20 App.Div. 89. 
(2) A finding that the purchaser was 
to make pavments to the vendor and 
to others, but “made no payment on 
account of said agreement,” was held 
equivalent to finding that he had paid 
nothing to anyone. Bergman y. Lew- 
is, 249 P. 470, 68 Utah 178. 


39. Mayer v. West, 273 P. 849, 96 
Cal.App. 31. 


{a] Finding held  consistent.— 
Finding that the vendor did not have 
title was held not inconsistent with 
findings that he was the owner in 
an ejectment. action against the pur- 


(Tex. 


chaser. Mayer v. West, 273 P. 849, 96 
Cal.App. 31. 
40. See cases infra this section; 


Equity §§ 820-968; Judgments 33 C.J. 
p 1042, 

41. [a] Where land is obtained by 
fraud, and a bill is brought to re- 
cover possession, the party retaining 
the same will be decreed to convey 
so much of it as remains unsold to 
claimant, and those in possession of 
part of the premises claiming under 
their fraudulent vendor will be de- 
creed to pay the purchase money 
which they had agreed to pay to com- 
plainant. Boone y. Chiles, 10 Pet. 
(U.S.) 177, 9 L.Ed. 388. 


{b] Construction of judgment.—A 
judgment for plaintiff in ejectment 


for the possession of the property 
necessarily involves a judgment of 
forfeiture of all rights of defendants 
under a contract providing that a de- 
fault should work a_ forfeiture. 
Sweet v. Richvale Land Co., 154 P. 
608, 29 Cal.App. 111. 


cate HERE ON MKS ee Ole ek (Coy Sie 
Blount, (Tex.Civ.App.) 136 S.W. 566. 
[a] Thus an assignee of vendor's 


lien notes, having foreclosed the same 
without making subsequent purchas- 
ers of the land from the vendee par- 
ties to the foreclosure suit, brought 
an action in trespass to try title 
against such subsequent purchasers, 
and, after the commencement of such 
action, took a conveyance of the land 
from the original vendor, but failed to 
amend his pleading so as to allege 
acts of trespass subsequent to taking 
such conveyance. It was held that, 
since the assignee by his assignment 
did not acquire any title to the land, 
a judgment in his favor in the action 
of trespass to try title was improper 
in view of the state of the pleadings. 
Gulf, Cc. & S. F. Ry. Co. v. Blount, 
(Tex.Civ.App.) 136 S.W. 566. 

43. Walker’s Ex’rs v. Ogden, 1 
Dana (Ky.) 247; Chouteau Land, etce., 
ean v. Chrisman, 72 S.W. 1062, 172 Mo. 
610. 


[a] Thus (1) where a purchaser 
after holding possession for several 
years under an executory contract ob- 
tains a judgment on a breach of cove- 
nant for title, and the vendor then 
brings his bill for the recovery of the 
rents and profits and for restitution, 
which the purchaser resists, and al- 
leges that he has acquired a para- 
mount title and is therefore not to be 
considered as a tenant, as the question 
of title is not properly put in issue, a 
decree for the rents and profits is er- 
roneous. Walker’s Ex’rs v. Ogden, 1 
Dana (Ky.) 247. (2) Where it is ad- 
mitted in ejectment that the legal title 
is in plaintiff, and the only issue is 
whether or not the land sued for has 
been paid for according to the terms 
of a sale to defendant as alleged in 
the answer, which prays for affirma- 
tive relief, a general judgment for de- 
fendant, with nothing more, is er- 
roneous; if the court finds all the is- 
sues for defendant, he is entitled to a 
decree vesting the title in him; if the 
court’s finding is that a part of the 
purchase money remains unpaid, the 
court should ascertain how much and 
decree title to defendant on condition 
that he pay such balance within a 
time fixed by the decree. Chouteau 
Land, etc., Co. v. Chrisman, 72 S.W. 
1062, 172 Mo. 610. 


44. Nestor v. Burr, 12 P.(2d) 479, 
124 Cal.App. 369. 


[a] Judgment held supported by 
findings.—Findings that a purchaser 
failed to comply with the terms of the 
contract as to payments, and also 
with a substitute agreement that the 
purchaser should take up outstand- 
ing mortgages within a given time, 


were held to sustain a judgment for 
forfeiture of the contract of purchase 
and of payments made. Jarrett v. 
Prosser, 130 P. 376, 23 Idaho 382. 


45. Drollinger y. Carson, 155 P. 
923, 97 Kan. 502; Ezell v. Fowler, 
(Tex.Civ.App.) 20 S.W.(2a) 1097. 


46. Berding v. Northwestern Se- 
curities Co., 211 P. 62, 36 Idaho 384; 
Immell v. Seaverns, 230 P. 69, 117 Kan. 
12; Weinheimer v. Sowers, 203 P. 685, 
110 Kan. 227; Drollinger vy. Carson, 
155 P. 923, 97 Kan. 502; Lewright v. 
Reese, (Tex.Civ.App.) 223 S.w. 270; 
Weil v. Martinez, 124 S.W. 116, 57 Tex. 
Civ.App. 440. 


[a]. Thus (1) the vendee having 
denied the vendor’s right to demand 
payment for the lands in controversy 
or to recover the land and having re- 
sisted such claims by litigation ex- 
tending through six years, and the 
lands having largely increased in val- 
ue, it was proper not to allow the ven- 
dee’s offer to take the lands and pay 
what the court might find to be due 
the vendor. Weil v. Martinez, 124 S. 
AMES ALG ser blew (Grin Agora, LIL © (0D) 
Where the vendor of land had granted 
extensions of the lien not without 
payment of interest and permitted the 
purchasers to remain in possession 
for fifteen years without any return, 
it was not inequitable, in suit in 
trespass to try title or in the alterna- 
tive to foreclose the lien, to render 
judgment for return of the land, 
where the purchaser had not been able 
to secure any offer to purchase or loan 
on the land until after judgment was 
rendered. Lewright v. Reese, (Tex. 
Civ.App.) 223 S.W. 270. (3) Where a 
purchaser of real property in posses- 
sion under lease pays a substantial 
part of the purchase price, and retains 
possession under a contract provid- 
ing for forfeiture of all his rights 
thereunder, if further payments for 
the property are not promptly made, 
and, in a vendor’s action for posses- 
sion, the purchaser sets up a claim 
of adverse possession for more than 
fifteen years, and does not offer to pay 
the remainder of the purchase price, 
forfeiture of the purchaser’s rights 
is not inequitable. Immell vy. Seavyv- 


erns, 230 P. 69, 117 Kan. 12. 
47. Rice v. Vaughn, 193 P. 176, 107 
Kan. 598; Drolfinger vy. Carson, 155 


P. 923, 97 Kan. 502; Young v. Penn- 
sylvania M. & S. R. Co., 48 Pa.Super. 
49. See also McCartney vy. Campbell, 
16 P.(2d) 729, 216 Cal. 715 (where 
vendor, after waiving time as essence 
of land contracts, sued to quiet title 
and forfeit purchasers’ interests, 
without demanding strict perform- 
ance or tendering deed, the court prop- 
erly granted purchaser’s right to re- 
ceive deeds on paying purchase price). 


[a] Thus, when, in an action of 
ejectment by a vendor in an executory 
contract against the purchaser to re- 
cover possession of land, defendant 
sets up the executory contract and al- 
leges that plaintiff cannot convey the 


1354 [66 C.J.] 


fendant has had sufficient time to meet the payments 
due, it is proper to deny an interlocutory decree 
granting further time,*® and, if, in an action to qui- 
et title, an interlocutory decree allows defendant a 
reasonable time to place the contract in good stand- 
ing, 1t 1s proper to refuse to allow further grace.*® 

{[§ 1348] b. Relief to Plaintiff. Under some stat- 
utes a vendor suing’ for possession is entitled to any 
relief consistent with the ease made by his complaint 
and embraced within the issue, although not spe- 
cifically prayed for.>® A vendor’s suit in the nature 
of trespass to try title authorizes the court to re- 
seind the contract of sale and enter judgment giving 
the vendor title.° | Where, in an action of ejectment, 
it appears that enforcement of forfeiture against the 
vendee would be inequitable, a conditional judgement 
‘for the vendor may be offered, and, in the event such 
judgment is declined, judgment for the vendee for 
costs may be granted.°? 


Damages. Where, by statute, the successful party 
in an action to recover possession may be awarded 
damages,°* it has been held that the vendor may re- 
cover such damages as are the natural and proxi- 
mate consequences of the withholding of the prop- 
erty,°* such as the reasonable value of the use and 


occupation of the premises®® or the amount the ven- ' 


dee has collected as rent.°® Where the vendor, under 
a parol contract to convey, repudiates the contract 
and pleads the statute of frauds, after the purchaser 
has made permanent improvements, the vendor, if 
entitled to any rent, is entitled only to the reason- 
able value of the use of the premises without the 
improvements.°* Where a complaint to forfeit a 
contract and quiet title in the vendor alleges the 
date when withholding began, he could not recover 


fee-simple title covenanted for, the 
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titled to a decree for restitution un- 
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for withholding, before such date.°* In statutory 
summary proceedings in some jurisdictions the 
amount due must be stated in the judgment,*” but 
such statement is merely declaratory,®® and execn- 
tion cannot issue for the amount.®? 


[§ 1349] c. Relief to Defendant—(1) In General. 
The legal relief to defendant will depend on the 
terms of the contract,®? and the right to equitable 
relief will depend on the particular facts and cireum- 
stances of the case.** In any event he must do more 
than assert a bare equitable right;°* he must show 
himself to be entitled under the established princi- 
ples of equity jurisprudence to the relief prayed,** 
and should be required to do equity.°* Where a ven- 
dor files a petition to foreclose a lien on land and 
amends by asking for a recovery of the land, any 
purchaser may have his equities protected by paying 
the purchase money due,°’ or bringing it into court 
under an appropriate pleading before judgment;°® 
but, if he does not pay or tender the balance of the 
purchase money, and resorts to the usual defenses 
made in actions to try title, and fails to establish 
such defenses, the vendor is entitled to have a judg- 
ment for the recovery of the land to which he es- 
tablishes title.6® Where a judgment for the recov- 
ery of land is obtained against a purchaser not in 
default, he is entitled to a judgment for the purchase 
money paid, and for the improvements made by 
him.’® The purchaser cannot have a rescission of 


.the contract in a summary proceeding by the. ven- 


dor to oust him.7* In some jurisdictions, where, in 
an action for possession the facts are found in fa- 
vor of defendant on his own cross complaint demand- 
ing specific performance, the court should direct de- 
fendant to pay or deposit in court the amount due 


held properly included in the amount 


proceeding assumes an equitable char- 
acter. The contract can become ef- 
fective only as a defense on condi- 
. tion that defendant shall perform his 
covenants. He must pay the pur- 
chase money or surrender possession 
of the land, so far as he has acquired 
that possession under the contract. 
This result is reached by the entry of 
a conditional verdict and judgment in 
favor of plaintiff for the land de- 
scribed in the writ, to be released on 
payment of the purchase money by 
defendant. Young v. Pennsylvania, 
M. & S. R. Co., 48 Pa.Super. 49. 


48. Watkins v. Warren, 10 P.(2d) 
500, 122 Cal.App. 617. 


49. Great Western Inv. Co. vy. An- 
derson, 297 P. 1087, 162 Wash. 58. 


{a] Whus' a defaulting purchaser, 
against whom final decree in an action 
to quiet title was entered forty-one 
days after an interlocutory order ac- 
cording her an opportunity to rein- 
state contract, was held properly de- 
nied further grace. Great Western 
Inv. Co. v. Anderson, 297 P. 1087, 162 
Wash. 58. 


50. Gumaer v. Draper, 79 P. 1040, 
83 Colo. 122. 


[a] Sale of land.—A plaintiff who 
sues for possession of land which he 
has sold on a contract, which defend- 
ant failed to perform, may have a 
decree for the sale of the land to sat- 
isfy a vendor’s lien without a prayer 
for equitable’relief. Gumaer v. Drap- 
er,, 79 BP. 1040, 33 Colo, 122: 


[b] In Michigan the vendor is en- 


less the purchaser pays, within the 
five days specified by statute, the in- 
stallments due under the contract 
prior to suit brought, and interest at 
the contract rate from the date of the 
judgment. Murphy v. Mcintyre, 116 
N.W. 197; 152 “Mich: 591. 

51. Franklin v. Bramlette, 
Civ.App.) 48 S.W.(2d) 752. 

52. Gustason v. De Haven, 5 P.(2d) 
1095, 134 Kan. 324. 

53. See statutory provisions. See 
also Hjectment §§ 358-389; Forcible 
Entry and Detainer §§ 134-138. 


(Tex. 


54. EForrester v. Cook, 292 P. 206, 
lie Wtahy 137. 

55. Forrester v. Cook, supra. 

fa] Thus damages recoverable by 


the vendor in unlawful detainer after 
a declaration of forfeiture were held 
the reasonable value of use and oc- 
cupation of an apartment house, con- 
sisting of gross rental value of re- 
spective apartments, less expenses of 
management, ete. Forrester vy. Cook, 
292 P. 206, 77 Utah 137. 


56. Mayer v. West, 273 P. 849, 96 
Cal.App. 31. 


57. Pass v. Brooks, 34 S.E. 228, 
125 N.C. 129 [mod on other grounds 
877 SE. Lot, aavON.Cw 1197, 


58. Keele v. Clouser, 268 
92 Cal.App. 526. 


59. Stevens v. Most, 2381 N.W. 47, 
251 Mich. 23. 


fa] Amount, payment of which 
was postponed when contract was re- 
instated after previous default was 


iP. esc, 


found due the vendor in summary 
proceedings for repossession, under 
Comp. L. (1915) § 13244. Stevens v. 
Most, 231 N.W. 47, 251 Mich. 23. 


60. Stevens v. Most, supra. 
61. Stevens v. Most, supra. 


62. Oconto Co. v. Bacon, 195 N.W. 
412, 181 Wis. 538, 40 A.L.R. 175. 


63. Oconto Co. v. Bacon, supra. 
64. Oconto Co. v. Bacon, supra. 
65. Oconto Co. v. Bacon, supra. 


66. Tremonton Inv. Co. vy. Horne, 
202 P. 547, 59 Utah 156. 


{a] Thus, in an action to recover the 
possession of land from one having 
a contract of purchase and in default 
in making monthly payments there- 
under, the court, before relieving him 
from a forfeiture and dismissing the 
complaint, should have required him 
to do equity by depositing the amount 
due, which he alleged he was ready 
and willing to pay, with the clerk of 
the court for plaintiff's use and ben- 
efit. Tremonton Inv. Co. vy. Horne, 
202 P. 547, 59 Utah 156. 


67. Stone Land, etc., Co. v. Boon, 
11 S.W. 544, 73 Tex. 548. 


68. Stone Land, ete., Co. v. Boon, 
supra. 

69. Stone Land, ete., Co. v. Boon, 
supra. 

70. 


Foster v. Hoff, 47 S.W. 399, 19 
Tex.Civ.App. 405. - 


71. Pine Shores Realty Co. vy. 
Parker, 235 N.W. 168, 253 Mich: 300. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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within a specified time or be barred of right to spe- 
cific performance ;72 and a judgment dismissing both 
plaintiff’s suit and defendant’s cross bill in such case 
is erroneous.?? ; 


[§ 1350] (2) Right To Redeem. The court in 
granting a purchaser, in an action of ejectment, 
against him, a right to redeem is not bound by the 
terms of the contract;7* and the purchaser cannot 
complain that the court in the exercise of its equita- 
ble power, in giving him time to pay the purchase 
money, provides that it shall all be paid within a 
specified time.7® 


{§ 1351] (3) Return of Purchase Money. As a 
general rule a vendee in default is not entitled to a 
return of the portion of the purchase money paid,*® 
particularly where the contract provides that, on de- 
fault, payments made shall be forfeited as rental 
and liquidated damages.77 It has been held, how- 
ever, that where the vendor has received more than 
a fair rental of the property during the time which 
elapsed after the contract was entered into until the 
payments ceased, he may not maintain ejectment 
without first aecounting for a just and equitable 
amount of the sum thus received.?® So, where the 
contract fails because of the vendor’s inability to 
give a clear title, the repayment of the amount re- 
ceived by the vendor may be required in a decree 
awarding him possession,’® and, if such vendor has 
only a part interest in the land, he should repay a 
like part of such money.®° So also, where the ven- 
dor in his petition specifically asks that the purchase 
money paid be ascertained and adjusted, the vendee 


72. Curry v. Curry, 182 N.W. 98, 
213 Mich. 309; Beckmann vy. Beck- 
mann, (Mo.App.) 51 S.W.(2d) 136. 


[a] Under judgment in ejectment, 


S.W. 803. 


ters, 
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84. Drollinger v. Carson, 
923, 97 Kan. 502; 
(Tex.Civ. App.) 


Banks v. McQuat- 
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is entitled to the return of the amount paid.*! 


[§ 1352] (4) Recovery for Improvements. While 
it has been held that, where the purchaser has acted 
in good faith, he is entitled to compensation for his 
improvements’? to the extent they have enhanced 
the vendible value of the property, not exceeding the 
reasonable value of the improvements,®* the general 
rule is that he is allowed no compensation for his 
betterments;** and this is particularly true where 
the vendee positively refuses to perform the con- 
tract,*° or where the contract provides that the ven- 
dee shall improve the property for the better securi- 
ty of the unpaid purchase money,** or the improve- 
ments shall be forfeited upon default of the ven- 
dee,** or that the vendee must give up the property 
if he makes default.88 A statute providing that un- 
der certain circumstances an occupying claimant 
may be entitled to the value of his improvements 
has been held inapplicable, as the purchaser under a 
land contract is not within the letter or spirit of 
such statute.*® On the other hand, it has been held 
that an allowance may be made for improvements 
where the vendor repudiates the contract as being 
in violation of the statute of frauds,°° or, where the 
petition for the recovery of the land specifically asks 
that the value of improvements be ascertained and 
adjusted,°+ or where the vendor is unable to give a 
clear title,°? or if the vendee is for any other reason 
justified in refusing to complete the contract,?? as 
where it appears that the vendor prevented perform- 
ance of the contract.®4 


Lien for improvements. Whén the purchaser is 
entitled to an allowance for improvements, he has 


be good in fee, and it “proves to have 
been defective” that he can invoke the 
aid of the statute. Walker v. Arnold, 
44 A. 351, 71 Vt. 268. (2) One who ’ 


LS Dyes 


57 _ S.W. 334; 


vendor’s execution of contract and 
tender thereof to purchaser was held 
not a condition precedent to requiring 
the purchaser’s payment of deferred 
installments or to a declaration of 
forfeiture. Burge Vv. Jefferson, 
(Utah) 15 P.(2d) 326. 


73. Chouteau Land & Lumber Co. 
v. Chrisman, 72 S.W. 1062, 172 Mo. 
610; Beckmann v. Beckmann, (Mo. 
App.) 51 S.W.(2d) 186. 

74. KElley v. Caldwell, 59 S.W. 111, 
158 Mo. 372. 

75. Elley v. Caldwell, supra. 

76. Haile: vy. Smith, 45. P- 872, 113 
Cal. 656; Hineksman vy. Delacour, 190 
P. 832, 47 Cal.App. 416; Banks v. Mc- 
Quatters, (Tex.Civ.App.) 57 S.W. 334. 

77. J. FE. Cantwell Co. v. Harrison, 
(Ind.App.) 180 N.E. 482; Gamer v. 
Piper, 264 P. 1071,.125 Kan. 395. 


78. Dambly v. Burrell, (La.App.) 
147 So. 711. 

79. Silfast v. Asplund, (Mont.) 20 
P(20)0 681 59) Crouch) vo sNast)-79" NvY:. 
S. 1120, 79 App.Div. 492. 

80. Crouch v. Nast, supra. 


81. King v. Hutson, (Tex.Civ.App.) 
168 S.W. 401. 

82. Floyd v. Mackey, 66 S.W. 518, 
112 Ky. 646, 23 Ky.L. 2030. 

83. Glass v. Hampton, (Ky.) 122 
S.W. 803; Floyd v. Mackey, 66 S.W. 
518, 112 Ky. 646, 23 Ky.L. 2030. 

[a] If improvements do not en- 
hance vendible value of property, the 
purchaser will not be allowed any- 
- thing except the privilege of remov- 
ing them if this can be done practi- 
cally. Glass v. Hampton, (Ky.) 122 


Efron vy. Burgower, (Tex.Civ.App.) 57 
S.W. 306. But see Dutton v. Miller, 
(Tex.Civ.App.) 11 S.W.(2d) 551 (hold- 
ing that a defaulting purchaser 
should be recompensed for improve- 
ments made in good faith, where equi- 
ty rules permit, and the contract does 
not preclude such recovery). 


[a] Reason for rule.—‘‘When the 
vendor has neither waived his legal 
rights, nor committed any default, he 
cannot be involuntarily taxed with 
improvements made upon the prop- 
erty without his consent, or be made 
to pay a price for recovering it back.” 
Banks v. McQuatters, (Tex.Civ.App.) 
57 S.W. 334, 335. 


85. Austin First Nat. Bank v. 
Jackson, (Tex.Civ.App.) 40 S.W. 833. 
86. Watt v. Hunter, 48 S.W. 593, 


49 S.W. 412, 20 Tex.Civ.App. 76. 


87. Vance yv. Burlington, ete. R. 
Co., 11 N.W. 334, 12 Neb. 285. 

88. Drollinger v. Carson, 155 P. 
923, 97 Kan. 502. 

89. Drollinger v. Carson, supra; 
Boeken vy. Alderman, 26 Kan. 738: 


Whiteman v. Perkins, 76 N.W. 547, 56 
Neb. 181; Vance v. Burlington, ete., 
R. Co., 11 N.W. 334, 12 Neb. 285; Cole- 
man v. Stalnacke, 88 N.W. 107, 15 S. 
D. 242; Seymour v. Cleveland, 68 N. 
W. 171,.9 S.D. 94; Walker v. Arnold, 
44 A. 351, 71 Vt. 268. 


[a] Thus (1) .a purchaser under 
an executory contract, who is defeat- 
ed in ejectment by his vendor because 
of his failure to pay, has no rights 
under the statute relating to better- 
ments, since it is only when defend- 
ant in ejectment supposes his title to 


takes possession of land under a con- 
tract of purchase, and a bond ‘for a 
deed executed by the vendor, does not 
hold under color of title, or adverse- 
ly to the claim of the vendor in good 
faith, within a statute providing that 
in an action for the recovery of land 
on which permanent improvements 
have been made by defendant holding 
under color of title adversely to the 
claim of plaintiff in good faith, the 
value of such improvements must be 
allowed. as a counterclaim. Seymour 
v. Cleveland, 68 N.W. 171, 9 S.D. 94. 


$0. Glass v.. Hampton, (Ky.) 122 
S.W. 803; Puckett v. Blakeman, 13 
Ky.L. 141; North v. Bunn, 38 S.E. 814, 
128.N.C. 196; Pass v. Brooks, 34 S.B. 
228, 125 N.C. 129.. [mod on other 
grounds 37 S.H. 151, 127 N.C. 119]. 


[a] Application of rnle.—Where a 
vendor repudiates an oral contract of 
sale, and sues for the possession of 
the land, the court cannot compel de- 
fendant to remove a house he has 
erected thereon, on affirming a judg- 
ment in favor of plaintiff; but plain- 
tiff is entitled to a writ of possession, 
and to have defendant removed there- 
from, on paying the damages adjudg- 
ed to him for the value of the house. 
North v. Bunn, 38 S.E. 814, 128 N.C. 
196. 

91. King v. Hutson, (Tex.Civ.App.) 
168 S.W. 401. 

92. Silfvast v. Asplund, (Mont.) 20 
P.(2d) 631; Crouch v. Nast, 79 N.Y.S, 
1120, 79 App.Div. 492. 

93. Weil v. Martinez, 124 S.W. 116, 
57 Tex.Civ.App. 440. 

94 Fischer v. Kennedy, 138 A. 503, 
106 Conn. 484. 
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a lien on the property improved to secure pay- 
ment.°? 

[§ 1353] d. Operation and Effect. The rules rel- 
ative to the operation and effect of judgments or de- 
crees in civil actions generally®*® govern the opera- 
tion and effect of a judgment or decree in an action 
by a vendor to recover possession from a vendor in 
default under a contract for the sale of land,®? such 
as that the judgment is conclusive as to all defenses 
arising prior to its rendition, but not as to defenses 
not then existing.°* Where, in an ejectment to en- 
force the payment of an installment of the purchase 
money conditional recovery is had, and the money is 
paid in accordance with the finding, the title still re- 
mains in plaintiff, as a security for the payment of 
the unpaid installments;?® and such a judgment is 
not a bar to another ejectment to enforce payment 
of an installment falling due after the bringing of 
the former suit, but before the award in that suit,* 
as there is no presumption that one installment not 
due at the bringing of the suit. was included in such 
award.” A vendor, or one claiming under him, re- 
covering possession, becomes vested with the abso- 
lute title,* and is entitled to possession of the land? 
and to crops growing and unsevered,’® and, if the 
vendee wrongfully remains in possession and har- 
vests the crops, the vendor is entitled to the value of 
the crops, plus the value of the use.® 


{§ 1354] e. Enforcement. Where the judgment 
entitles the vendor to the possession of the premis- 
es, the court may issue an order in the nature of a 
writ of assistance to enforce the judgment.? 


95. Glass v. Hampton, (Ky.) 122 
S.W. 803; Foster v. Eoff, 47 S.W. 399, 
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served notice of cancellation and in- 
stituted suit in ejectment, was held 
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[§ 1355] f. Reinstatement of Contract. The fact 
that the vendor was purchasing the lots on contract 
and did not have title thereto in fee is not ground 
for reinstatement of the contract and relief from 
forfeiture decreed in a statutory summary proceed- 
ing.® 

[§ 1356] 15. Costs and Attorney’s Fees.° 
cordance with the rule in civil cases generally*® the 
taxation of costs, in a proceeding in equity by the 
vendor to recover possession, is a matter resting 
largely in the discretion of the court."* 


Attorney’s fees. Where the contract stipulates 
for the payment of attorney’s fees by the vendee 
where the employment of such attorney is rendered 
necessary by the default of the vendee, it has been 
held that the court may allow such fee where the 


~ employment is in good faith,1? but there is also au- 


thority that, where it is sought to recover possession 
in an action of unlawful detainer, the action is not 
on the contract, and an attorney’s fees cannot be 
recovered where the statute does not provide there- 
for.t8 Although the holder of a note secured by a 
vendor’s lien sues for the land, and not on the note, 
he can recover the attorney’s fees provided for in 
the note, where defendant brings the indebtedness 
held by plaintiff against the lot into the case, and 
asks that the amount thereof be adjudicated, and 
offers to pay the same.1* 


[§ 13857] D. Actions for Purchase Money***—1. 
Nature and Form of Action—a. Under Executory 
Contract—(1) In General. In some jurisdictions a 
vendor cannot, on a breach by the purchaser, main- 


demands for payment of arrears, the 
lessor was held to have acted in good 


ineacaa 


19 Tex.Civ.App. 405. 

96. See Equity §§ 862-864; 
ments §§ 805-814. 

97. Ward v. Warren, 74 P. 482, 44 
Or. 102. 


98. Ward v. Warren, supra; 
v. Sloneker, 2 Grant (Pa.) 113. 


{a] Thus (1) where, after recov- 
ery of judgment by the vendor on 
notes for deferred payments on an 
executory contract for the sale of 
land, the vendor exercises an option 
to rescind the contract and retake 
possession of the property for non- 
payment of subsequent installments, 
and after retaking possession he sells 
the land to another, such rescission 
operates to avoid the judgment and 
may be pleaded in an action thereon. 
Ward v. Warren, 74 P. 482, 44 Or. 102. 
(2) A purchaser, under articles, whod 
sets them up as a defense to an action 
of ejectment by the vendor, in which 
a conditional verdict is rendered for 
plaintiff, will not be allowed after- 
ward to maintain that the articles of 
agreement were previously rescinded. 
Piper v. Sloneker, 2 Grant (Pa.) 113. 


99. Hamm v. Beaver, 1 Grant (Pa.) 
448, 

1. Hamm v. Beaver, 31 Pa. 

2. Hamm vy. Beaver, supra. 

8. Benn v. Security Realty & De- 
velopment Co., (Tex.Civ.App.) 54 S. 
W.(2d) 146. 


4 Roehrs v. Thompson, 240 N.W. 
111, 185 Minn, 154. 


5. Roehrs vy. Thompson, supra. 
But see Hovsepian v. Hskender, 231 
P. 364, 69 Cal.App. 379 (vendor of 
land, who after purchaser’s default 


Judg- 


Piper 


58. 


not entitled to portion of crop grown 
pending ejectment proceedings which 
she would have been entitled to under 
contract, had it remained in force). 

6. Roehrs vy. Thompson, 240 N.W. 
111, 185 Minn. 154. 


7. Thiel v. Miller, 209 P. 1081, 122 
Wash. 52, 26 A.L.R, 523. 


[a] Thus, where complaint prayed 
for the forfeiture of defendant pur- 
chasers’ rights, and for all sums paid 
on the purchase price, under a con- 
tract for the sale of land, and for 
such other and further relief as to the 
court seems meet and equitable, and 
the judgment canceled the contract 
and forfeited defendants’ rigl%s there- 
under, and declared that plaintiffs’ 
title to the described real estate in 
question be quieted as against any 
right, title, claim, lien, or equity of 
the defendants, the issuance of an or- 
der in the nature of a writ of assist- 
ance restoring possession of the prop- 
erty to plaintiffs was not error. Thiel 
y. Miller, 209 P. 1081, 122 Wash. 52, 
26 A.U.R., 528. 

8. Pappas v. Harrah, 191 N.W. 221, 
221 Mich. 460. 

9. Costs generally see costs 15 C.J. 
Dp: 

10. See Costs § 22. 

ll. Kennedy v. Sorsby, 95 So. 891, 
209 Ala. 188. 

12. Kennedy vy. Sorsby, supra. 

{[aJ Thus (1) where a six thou- 
sand three hundred dollar lease sale 
contract contained a stipulation for 
payment of attorney’s fees by the les- 
see on default of the terms of the 
lease, and the lessee defaulted repeat- 
edly, and the lessor made numerous 


*By GILBERT G. FINLEY (§§ 1357-1383). 


faith in employing counsel, resulting 
in suit for unlawful detainer, and was 
entitled to an allowance of seven hun- 
dred fifty dollars attorney’s fees. 
Kennedy v. Sorsby, 95 So. 891, 209 Ala. 
188. (2) Provisions for attorney’s 
fees in a contract such as a lease sale 
contract are intended for indemnity, 
and not to secure the payment of a 
fee for unnecessary services or for 
services rendered necessary by the 
contributing wrong of the other par- 
ty; and under such contract the em- 
ployment of an attorney must be in 
good faith, and for the purposes pro- 
vided by the contract. Kennedy v. 
Sorsby, supra. 


13. Forrester v. Cook, 292 P. 206, 
1 Gn Of 2H otn eye 


14. Maddox y. Ft. Worth Bldg. As- 
soc., (Tex.Civ.App.) 40 S.W.- 822. 
15. Cross references: 
Recovery: 
For: 
Property transferred under con- 
tract voidable under statute of 


fens see Frauds, Statute of § 


Use and occupation under con- 
tract voidable under statute of 
frauds see Frauds, Statute of 


§ 443. 
Of purchase price in suit for spe- 
cific performance see _ Specific 


Performance §§ 240, 588, 589. 
Remedies in equity see infra § 1542. 
Vendor’s lien: 


Action for purchase money as waiv- 
er see supra § 1185. 


Enforcement of see supra §§ 1204— 
1315. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


jj 


§ 1357] 


tain an action at law for the unpaid purchase price 
if the contract is executory;'® but his remedy is in 


equity for specific performance? 


or at law for damages for breach of the contract,1® 


VENDOR AND PURCHASER 


or rescission,?® 


or, in some states, under the statutes therein, for 


16. Ind.—Goodwine vy. Kelley, 70 
Gitte 


N.E. 8382, 33 Ind.App. 

Iowa.—Prichard v. Mulhall, 103 N. 
W. 774, 127 Iowa 545, 4 Ann.Cas. 789. 
But see Fowler v. Sieleman, 185 N.W. 
79, 192 Towa 185 (stating that a stat- 
ute authorizing the vendor to sue to 
compel specific performance or to 
foreclose and sell the vendee’s inter- 
est in the property does not, of course, 
take from the seller the right to waive 
the foreclosure and sue at law to re- 
cover a personal judgment against 
the buyer for the unpaid debt). 

Mass.—Old Colony Railroad Corpo- 
ration vy. Evans, 6 Gray 25, 66 Am.D. 
> 

Minn.—Freeman vy. Paulson, 119 N. 
W. 651, 107 Minn. 64, 131 Am.S.R. 438. 

Neb.—Colson v. Johnson’s Estate, 
127 NSW Gi 4 LINeb. 708,005) Anlak. 
924. 

N.H.—Griswold v. Sabin, 
167, 12 Am-:R. 76. 

N.Y.—Bensinger v. Erhardt, 77 N. 


Slee INTEL: 


Y.S. 577, 74 App.Div. 169; Schmaltz 
Var Wieed,/°508 NEY. SALL6S «2 App. Divs 
309; Congregation Beth. BPlohim~ v. 


Central Presby. Church, 10 Abb.Pr. 
N.S. 484. Contra Richards v. Edick, 
17 Barb. 260 (holding that, on tender- 
ing a deed and offering to perform his 
agreement, the vendor may recover 
the purchase money in an action at 
law). : 

S.D.—Jones vy. Tschetter, 194 N.W. 
839, 46 S.D. 520. 


N.S.—Weatherbe vy. Whitney, 30 N. 
S. 447. 


cp Paget Viel ELOSS, <1 GU. CO): 


See McMillan vy. Lorimer, 107 So. 
239, 160 La. 400 (where suit to recover 
the balance due under an alleged con- 
tract for the sale of lands was dis- 
missed because the agreements re- 
lied on by plaintiffs were in fact 
agreements to sell and not contracts 
of saie, that is, they were executory 
and not executed agreements). 


fa] Bule applied.—Where a ven- 
dor agrees to accept as part considera- 
tion the erection by the vendee of cer- 
tain walls at a named valuation, 
which agreement the vendee fails to 
perform, the vendor cannot sue to re- 
cover the balance of the price, but 
must sue for breach of the contract. 
Busbee v. Chapman, 76 S.E. 377, 139 
Gao: 


[b] Rule not applicable to actions 
for installments.—The cases stating 
the rule of the text refer only to an 
action brought to recover the entire 
purchase price and do not apply to 
one to recover mere intermediate in- 
Stallments. Miriam Estates v. Hun- 
old, 129 N.Y.S. 68, 72 Misc. 64. 

{c] In Alabama an action of in- 
debitatus assumpsit will not lie on a 
dependent or conditional promise, nor 
as a substitute for a bill in equity to 
enforce specific performance. Maury 
v. Unruh, 126 So. 113, 220 Ala. 455. 

17. See infra § 1542; and Specific 
Performance § 76. 

18. See supra §§ 394-410. 

19. See infra §§ 1520-1541. 

20. Jones v. Tschetter, 194 N.W. 
839, 46 S.D. 520. 

Strict foreclosure see supra § 1287. 

21. Cal.—Amaranth Land Co. vy. 
Corey, 186 P. 765, 182 Cal. 66; North 
Stockton Town Lot Co. vy. Fischer, 70 


P. 1082, 71 P. 438, 138 Cal. 100; Samuel 
v. Allen, 33 P. 273, 98 Cal. 406; Wil- 
coxson v. Stitt, 4 P. 629, 65 Cal. 596, 
52 Am.R. 310; Sparks v. Hess, 15 Cal. 


186; Bonner v. Finney, 294 P. 466, 
Lt) (“CabApp.. 6 Ls* Weisenberg v. 
Hirschhorn, 275 P. 997, 97 Cal.App. 
532; Burg Bros. v. Bercut, 238 P. 166, 


73 Cal.App. 114; Maltby v. Conklin, 
195 P. 280, 50 Cal.App. 201; Paramore 
v. Colby, 188 P. 72, 45 Cal.App. 559. 


Colo.—Gilpin County Min. Co. v. 
Drake, 9 P. 787, 8 Colo. 586. 
Idaho. — Smith Vv. Independent 


School Dist. No. 26J, 282 P. 84, 48 Ida- 
ho 295. 

Ill.—Thurman y. Alcott, 235 Ill.App. 
545 [overr Dickson vy. Turner, 149 IIl. 
App. 394]. 

Minn.—United States Installment 
Realty Co. v. DeLancy Co., 188 N.W. 
212, 152 Minn. 78. 

Miss.—Hodges y. Moore, 59 So. 827, 
102 Miss. 532. , 

Mo.—Norris v. Letchworth, 152 S. 
W. 421, 167 Mo.App. 553. 

Nev.—Southern Pac. Co. v. 
154 P. 929, 39 Nev. 169. 

Okl.—Scott v. Norris, 162 P. 1085, 
62 Okl. 292; Shelton v. Wallace, 137 
P. 694,;41 Ok. 325. 

Pa.—Boyd v. Hoffman, 88 A. 675, 
241 Pa. 421; Hunter v. Lewis, 82 A. 
1100, 284 Pa. 1384; Murray y. Ellis, 
3 A. 845, 112 Pa. 485; Lowry v. Me- 
haffy, 10 Watts 387. 


Tex.—Walker v. Emerson, 20 Tex. 
706, 73 Am.D. 207; Phillips v. The 
Maccabees, (Civ.App.) 50 S.W.(2d) 
478; Stone v. Robinson, (Civ.App.) 
218 S.W. 5 [rev on other grounds 
(Commn.App.) 234 S.W. 1094]; Moore 


Miller, 


v. First State Bank of Teague, (Civ. 
App.) 173 S.W. 231. 
Utah.—Bullen v. Peterson, 226 P. 


464, 63 Utah 408. 


Vt.—Seaver v. Lang, 104 A. 877, 92 
Vt. 501; Waite v. Stanley, 92 A. 633, 
88 Vt. 407, L.R.A.1916C 886. 


Va.—Turner & Happersett vy. Hall 
&- Connor, 104 S.Ei"861, 128 Wa. 247; 
Bailey v. Clay, 4 Rand. (25 Va.) 346. 


Wash.—Stevens v. Irwin, 231 P. 
783, 132 Wash. 289; Rose v. Rundall, 
150 PB. 614, 86 Wash. 422. 


[a] Rule applies (1) in the ab- 
sence of some provision in the con- 
tract providing for some other ex- 
clusive remedy. Bullen y. Peterson, 
226 P. 464, 68 Utah 408. (2) Where a 
vendee takes and retains possession 
and the promise to pay is absolute 
and the position of the parties is un- 
affected by foreclosure or other pro- 
ceedings. Seaver v. Lang, 104 A. 877, 
92 Vt. 501. 

[b] Legal remedy not limited to 
damages.—(1) On the vendee’s breach, 
the vendor’s remedy, in an action at 
law, is not confined to damages for 
the difference between the contract 
price and market price; but he may 
recover the purchase money due, 
without being compelled to go into 
equity and sue for specific perform- 
ance. Turner & Happersett v. Hall 
& Connor, 104 S.E. 861, 128 Va. 247. 
(2) Where the purchaser enters into 
possession under a contract whereby 
the deed is deposited in escrow for 
delivery on payment of the price, the 
grantor, upon default, in the absence 
of fraud or mistake, etc., vitiating the 
contract, is not required to retake the 
land and sue for damages, but may 


strict foreclosure.?° 
jurisdictions, however, although the contract is ex- 
ecutory, the vendor may maintain an action at law 
for the unpaid purchase price,?! such as by cove- 
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Under the procedure in other 


recover the price. Scott v. Norris, 162 
P. 1085, 62 Okl. 292. 


{c] Mortgage statute inapplicable. 
—Rev. L. § 5501, limiting a mortga- 
gee’s remedy to an action in foreclo- 
sure, is inapplicable to a vendor of 
land who retained title and reserved 
the right to sue for foreclosure of the 
agreement and of the purchaser’s 
equity of redemption, .the purchaser 
going into possession pursuant to the 
contract. Southern Pac. Co. v. Mil- 
ler,- 154 P. 929, 39 Nev. 169. 


{d] Law action.—An action brought 
merely to recover money due on a 
contract for the sale of real estate 
is an action at law. Paramore vy. Col- 
by, 188 P. 72, 45 Cal.App. 559. 

{e] Former practice.—Under the 
former practice it would have been 
necessary for the vendor to have filed 
a formal bill for specific performance 
of the contract, but under the code of 
civil procedure such formality is not 
necessary, it being sufficient to state 
the material facts of the case in plain 
and concise language and the remedy 
demanded. Gilpin County Min. Co. v. 
Drake) 90 Pasion Colom Ss 6s 


[f] In Florida (1) where a con- 
tract of sale is executory, and a cove- 
nant to convey and a covenant to pay 
the purchase money are dependent, 
the vendor, on the vendee’s failure to 
pay the purchase money, cannot main- 
tain an action at law for the full pur- 
chase price, even though he tenders a 


conveyance, but can only recover 
damages for breach of contract. 
Woods-Hoskins-Young Co. vy. Ditt- 
IMAL 3 6 TSO leh lay 1000. pmre) 


If, however, the contract authorizes 
the vendor, on the purchaser's default, 
to cancel the contract and retain as 
damages all amounts paid, an action 
by the vendor to recover the purchase 
price is not barred for the contract 
gives the vendor the option to rescind 
the agreement and take what damage 
he actually. sustained, or waive the 
privilege and bring an action on the 
unqualified agreement of the purchas- 
er to pay. Chace yv. Johnson, 123 So. 
519, 98 Fla. 118 [foll Chace v. Smith, 
136 So. 672, 102 Fla. 1013]. 


g] In Georgia (1) where an exe- 
cutory contract for the sale of realty 
does not contain a promise by the 
vendee to pay the purchase price, the 
vendor cannot, on the vendee’s de- 
fault, maintain an action at law 
against the vendee for the purchase 
price, but is limited to a right to pro- 
ceed either by an equitable action for 
specific performance or by an action 
at law for damages for breach of con- 
tract. Crim v. Southern Realty & 
Trust Corporation, 144 S.E. 342, 38 Ga: 
App. 502. See Reed v. Dougherty, 20 
S.E. 965, 94 Ga. 661 (holding that one 
who made-a contract for the sale and 
conveyance of land, signed by himself 
alone, the agreed purchaser never 
having entered into possession or 
taken a conveyance, or executed any 
notes or mortgage, cannot maintain 
an action for the purchase money or 
for the balance of it when part has 
been paid, so long as the title is in 
himself, although he may have ten- 
dered a conveyance). (2) Where, 
however, the executory contract of 
purchase and sale does contain a 
promise upon the part of the vendee 
to pay the purchase money the ven- 
dor may maintain an action therefor 
at law. Morris v. McKee, 24 S.B. 142, 
96 Ga. 611 [dist Reed v. Dougherty, 
20 S.E. 965, 94 Ga. 661 on the ground 


1358 [66 C.J.] 


nant on the articles of agreement”? or an action of 
Where a vendor 
in part payment of realty agrees to receive certain 
personalty, which on demand the purchaser refuses 
to deliver, his remedy is a recovery of the possession 


debt for the purchase money.?* 


VENDOR AND PURCHASER 


not ex delicto.?§ 


of the personalty by replevin, or an action for its 


value, and not an action to. recover the purchase 


price of the land.?4 
Cross complaint. 


attorney’s fees.?° 


Jurisdiction to recover for excess acreage. 
court of law has jurisdiction of an action by the 
vendor to recover purchase money for excess acre- 
age, due because of a mutual mistake as to the quan- 


that in that case the contract con- 
tained no direct agreement on the 


part of the purchaser to pay the pur- 
chase money, but merely to execute 
and deliver notes for the same, se- 
cured by mortgage]; Crim v. South- 
ern Realty & Trust Corporation, su- 
pra; Johnson v. Coffey, 116 .S.E. 125, 
29 Ga.App. 407. (38) And so a vendor 
may proceed against the vendee to 
recover the unpaid purchase price by 
a Sale of the premises under a judg- 
ment therefor, or may recover pos- 
session by buying in the land at a sale 
under the levy of a fieri facias for the 
unpaid portion of the price. Buck v. 
Duvall, 76 S.E. 1058, 11 Ga.App. 853 
[eorrecting headnote 75 S.E. 820]. 
(4) If the vendee has transferred the 
realty to another who did not assume 
the obligation of the purchase money 
notes the vendor may sue the vendee 
upon the notes, reduce them to judg- 
ment, file a deed, and have it recorded, 
and have the land levied upon and 
sold to pay such purchase money. 
Dunson vy. Lewis, 119 S.E. 846, 156 Ga. 
692. (5) Where a vendor agrees to 
accept as part consideration for re- 
alty sold, the erection by the vendee 
of certain walls at a named valuation, 
which agreement the vendee fails or 
refuses to perform, the vendor cannot 
maintain a suit to recover the balance 
of the consideration as purchase mon- 
ey of the Jand. Busbee v. Chapman, 
76 S.y 877, 89 Ga. 19. 


{h] In Kentucky, when land has 
been sold by executory contract, the 
remedy of the vendor in the absence 
of facts that would justify cancella- 
tion, where the purchaser fails or re- 
fuses to take the property according 
to contract, is by a suit to recover the 
purchase money. Golden vy. Cornett, 
195 S.W. 1080, 176 Ky. 188; Golden 
v. Lewis, 195 S.W. 144, 176 Ky. 28 
{reh overr 197 S.W. 798, 177 Ky. 366]. 


[i] Im Mississippi an action of 
debt on notes given for the purchase 
price of realty has been sustained 
where the notes were to be paid prior 
to conveyance of title by the vendor. 
Sadler v. Bowles, 42 Miss. 414. 


{j] In North Dakota (1) in an 
executory contract for the sale of 
realty, where the covenant to pay is 
independent, an action at law for the 
purchase price may be maintained 
(Shelly v. Mikkelson, 638 N.W, 210, 5 
N.D. 22); (2) but where, at the time 
of suit, the covenant to pay and the 
covenant to convey are mutual and 
dependent the vendor cannot maintain 
an action at law for the purchase 
price, his only action for the purchase 
price being by way of a suit in equity 
for specific performance (Shelly v. 
Mikkelson, supra), (3) and where the 
vendor sues for the purchase price 


Vendors, unsuccessfully sued 
for fraud, can, on a cross complaint, recover on un- 
paid notes interest as provided for and reasonable 


Specific performance in effect. 
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tity of land at the time of settlement.° 

[§ 1358] (2) Nature. 
dor of real property to recover the balance of the 
purchase price is a personal action;** ex contractu, 


An action by the ven- 


An action at law 


by the vendor for the unpaid purchase price of an 


ples.°° 


A 


his action will be considered to be one 
in equity for the specific perform- 
ance of the contract (Shelly v. Mik- 
kelson, supra). 

[{k] In Wisconsin an action at law 
has been sustained where payment 
was to precede the conveyance. Shen- 
ners v. Pritchard, 80 N.W. 458, 104 
Wis. 287. 

22. Garrard v. Lantz, 12 Pa. 186; 
Einher v. Burke, 11 Serg.&R. (Pa.) 
238. 

23. Huber v. Burke, supra. 


24. Chamberlain v. Wolf, 83 N.W. 
893, 112 Iowa 176. Compare Hidey v. 
Swan, 69 N.W. 225, 111 Mich. 161 
(holding that, where the vendor agrees 
to accept in payment for the land 
shares of stock owned by the vendee 
at the price paid for it by him, and the 
vendee by representing the price paid 
to be greater than it actually was, in- 
duces the vendor to accept the shares 
of stock at that valuation, the ven- 
dor on discovering the fraud may 
treat the difference between the price 
actually paid by the vendee for the 
stock and that at which he accepted 
it from him as the balance due on the 
purchase price and maintain assump- 
sit therefor). 

25. Davis v. Bayne, (Wash.) 17 P. 
(2d) 618. 

26. Henn v. McGinnis, 165 N.W. 
406, 182 Iowa 181; Craig v. Gauley 
opt Land Co., 80 S.E. 945, 73 W.Va. 


cee Bas vy. Ferran, 14 Porto Rico 
ale 
28. Security Inv. Co. of San Ber- 


nardino vy. Bartram, 202 P. 337, 54 Cal. 
App. 540. 

29. Hoover v. Pontz, 114 A. 522, 
271 Pa. 285; Black v. American In- 
ternational Corporation, 107 A. 737, 
264 Pa. 260; Keily v. Saunders, 85 A. 
9, 2386 Pa. 593; Murray v. Ellis, 3 A. 
845, 112 Pa. 485; Fore v. Gipe, 2 Pa. 


Dist. 822; Portner v. Tanner, 216 P. 
1069, 830 Wyo. 85, 30 A.L.R. 624. See 
Auve v. Wenzlaff, 298 P. 686, 162 


Wash. 868 (holding an action to re- 
cover installments past due upon a 
real estate contract under which all 
installments were not due one of 
equitable cognizance). 


[a] Substitute for specific per- 
formance.—An action to recover the 
purchase money is a substitute for a 
bill to enforee specific performance 
of the contract for the sale of the 
land. Keily v. Saunders, 85 A. 9, 236 
Pa. 593. 

30. Hoover v. Pontz, 
271 Pa, 285; Black v. American Tn- 
ternational Corporation, 107 A. 737, 
264 Pa. 260; Keily v. Saunders, 85 A. 
9, 286 Pa. 598; Holmes v. Woods, 32 


114A. 522, 


executory contract of sale is in effect an action 
for specifie performance of the contract?® and should 
therefore be governed by the same equitable princi- 


[§ 1359] b. Under Executed Contract. An action 
at law on the contract, such as assumpsit, lies to 
recover the price of the land sold, if the contract 
has been performed by the vendor,?! or an action 


A. 54, 168 Pa. 530; Herzberg v. Irwin, 
92, Pa.) 485" Nicol. y."Carr, 3b Pal ogn, 
Portner v. Tanner, 216 P. 1069, 30 
Wyo. 85, 30 A.L.R. 624. 

[a] Rule applied.—An action of 
covenant on articles of agreement for 
the sale of land, to recover the pur- 
chase money. Nicol v. Carr, 35 Pa. 
381. 

31. Ala.—Maury v. Unruh, 126 So. 
113, 220 Ala. 455. 

Ill1.—Wollenberger v. Hoover, 179 
N.E. 42, 346 Ill. 511; Elder v. Hood, 
Sou Hl boos 

Ind.—Ayers v. Slifer, 89 Ind. 4338; 
Curran vy. Curran, 40 Ind. 473; Rinker 
v. Sharp, 5 Blackf. 185. 

Iowa.—Kretzinger vy. Emering, 150 
N.W. 1038, 169 Iowa 59; Hershey v. 
Hershey, 18 Iowa 24. 


Me.—Huff v. Nickerson, 27 Me. 106. 

Md.—Rosenthal v. Heft, 142 A. 598, 
ue Md. 410; Wolfe v. Hauver, 1 Gill 

Mich.—Hidey v. Swan, 69 N.W. 225, 
111 Mich. 161. 


Miss.—Washington vy. Soria, 19 So. 
485, 73 Miss. 665, 55 Am.S.R. 555. 


N.Y.—Beckrich v. North Tona- 
wanda, 64 N.E. 6, 171 N.Y. 292; Gale 
v. Nixon, 6 Cow. 445; Bowen v. Bell, 
20 Johns, 338, 11 Am.D. 286; Shephard 
v. Little, 14" “fohns: 7270%™ Velie aya 
Myers, 14 Johns. 162; Rawson’s Adm’x 
v. Copland, 2 Sandf.Ch. 251 [aff 3 
Barb.Ch. 166]. 


N.C.—Ryan v. Parker, 36 N.C. 89. 


Ohio.—Davis v. Coffield, 1 Ohio Dec. 
(Reprint) 267, 6 West.L.J. 318. } 


Pa.—Shelly v. Shelly, 8 Watts & S. 
153; Siltzell v. Michael, 3 Watts & S. 
329; Fore v. Gipe, 2 Pa.Dist. 822, 13 
Pa.Co. 134. 


S.C.—Wood v. Gee, 14 S.C.L. 421. 


Ont.—Macartney vy. County, 10 Ont. 
L. 668, 6 Ont.W.R.: 805. 


Ca] Action on account under the 
code practice in Indiana or what at 
common law is known as indebitatus 
assumpsit lies to recover the price or 
value of land conveyed by deed. 
Ayers v. Slifer, 89 Ind. 433; Curran 
v. Curran, 40 Ind. 473. 


{b] Obligee in bond given by a 
purchaser, who purchases land sub- 
ject to a widow’s third, for the share 
to which an heir would be entitled 
upon the death of the widow, may re- 
cover thereon in assumpsit against 
such purchaser or a subsequent pur- 
chaser who purchases subject to the 
bond. Shelly v. Shelly, 8 Watts & S. 
(Pa.) 153. 


[ec] Interest.—The vendor may re- 
cover in an action at law interest on 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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on the ease on the promise implied by law,*?? and a 
statute which gives a different remedy to the ven- 
dor is regarded as merely cumulative, and as not 
affecting his right of action at law for the purchase 
money or any unpaid installment thereof.*? 
been held, however, that general indebitatus assump- 
sit will not lie for the price of a tract of land, but 
that the circumstances of the contract should be 


set forth in a special action.*# 


[§ 1360] 2. Effect as Affirming Contract. 
vendor by bringing an action for the purchase price 


payment of the purchase price not 
made when due, at which time the 
purchaser went into possession, but 
delayed until defects in the title of- 
fered were cured and a satisfactory 
title delivered. Kretzinger v. Emer- 
ing, 150 N.W. 1038, 169 Iowa 59. 

[d] Contract held executed.— 
Where the vendor delivered a deed to 
realty contracted to be purchased by 
a city to the city clerk who had it 
registered by the treasurer and re- 
corded by the county clerk and the as- 
sessment maps were changed to show 
the transfer of title, the contract was 
executed so as to enable the vendor to 
maintain an action at law for the pur- 
chase price, even though a resolution 
by the common council formally ac- 
cepting the deed was vetoed by the 
mayor. Beckrich v. North Tonawan- 
da, 64 N.E. 6, 171 N.Y. 292. 

32. Washington vy. Soria, 19 So. 
485, 73 Miss. 665, 55 Am.S.R. 555. See 
also Coaling Coal, ete., Co. v. Howard, 
61 S.E. 987, 130 Ga. 807, 21 L.R.A.N.S. 
1051 (action held to be on the original 
consideration for the purchase price 
and not on notes given by defendant’s 
agent). 

33. Hershey v. Hershey, 18 Iowa 
24; Page v. Cole, 6 Iowa 153. 

fa] ®hug a statute, prescribing 
that the vendor of real estate may, at 
his election, treat the purchaser as a 
mortgagor, and proceed to foreclose 
as in the case of an actual mortgage, 
does not confine him to this remedy 
alone. Hershey v. Hershey, 18 Iowa 
24. 

$4. Hoskins v. Wright, 1 Hen.&M. 
CL V2) otal 

35. Stevens v. Irwin, 231 P. 
132 Wash. 289. 

36. Cross references: 
Actions on wife’s contracts see Hus- 

band and Wife § 714. 

Recovery on oral promise to pay pur- 
chase money see Frauds, Statute of 

§ 431. 
tight: 

Of action by husband or wife or 
both for purchase price of sale 
of wife’s land ‘see Husband and 
Wife § 695. 

To recover purchase money after 
declaration of forfeiture by ven- 
dor see supra § 1071. 

37. Cal.—Southern Pac. R. Co. v. 
Allen, 44 P. 796, 112 Cal. 455 [aff 40 
P. 752, error dism 19 S.Ct. 518, 173 U. 
S. 479, 43 L.Hd. 775). 

Ill.— Farson v. Shoger, 237 Ill.App. 
341. 

N.Y¥.—Thomas _ v., 
Barb. 431. 

Pa.—Hunter v. Lewis, 82 A. 1100, 
234 Pa: 134; Love v. Jones, 4 Watts 
465;, Fore v. Gipe, 2 Pa.Dist. 822. 


Wis.—Curtis Land, etc., Co. v. In- 
terior Land Co., 118 N.W. 853, 137 
Wis. 341, 129 Am.S.R. 1068. 

Man.—Bergman y. Cooke, 22 Man. 
435. 

Ont.—Canadian Gen. Securities Co., 


783, 


Dickinson, 23 
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affirms the contract.35 


[§ 1361] 3. Right of Action®*—a. In General. As 
a general rule, if a purchaser of real estate defaults 
in the performance of his part of the contract, as 
where he fails or refuses to pay purchase money due, 
the vendor who has performed on his part has a 
right of action to recover the amount due and un- 
paid,*7 or to recover the value of the property 


parted with;#8 but he cannot recover that part of 


The 


Ltd. v. George, 42 Ont.L. 560. 

Sask.—Central Canadian Securities, 
Ltd. v. Brown, 15 Sask.L. 97, 62 Dom. 
L.R. 682. 


[a] Default held snufficient.—(1) 
Where a contract of sale required the 
purchaser to pay the purchase money 
and interest by annual delivery of a 
share of crops and also to pay the 
taxes, and contained an acceleration 
clause on default in payment of any 
sum payable, including taxes, a de- 
fault in the payment of taxes enabled 
the vendor to maintain an action for 
the purchase money. Central Cana- 


dian Securities, Ltd. v. Brown, 15 
Sask.L. 97, 62 Dom.L.R. 682. See 
Wellington v. Selig, 13 Sask.L. 12 


(holding by divided court that, where 
the price is to be paid in crops in in- 
stallments and the contract contains 
an acceleration clause and interest 
and taxes are to be paid regardless of 
crop, default in payment of interest 
and taxes makes the entire purchase 
price due). (2) Where defendants 
failed to construct a building for the 
price agreed on and gave plaintiff a 
note for her equity, plaintiff, being 
willing to deliver the deed, was en- 
titled to judgment on the note. El- 
liott v. Garringer, 161 N.E. 287, 27 
Ohio App. 362. 

{b] Refusal to accept property.— 
Where a purchaser refuses to take 
the property and pay therefor, he is 
liable immediately for the whole of 


the price. Hunter v. Lewis, 82 A 
1100, 234 Pa. 134. 
[c] Failure to give security.— 


Where the purchaser agrees to give 
security for deferred payment and 
fails to do so, an action for the pay- 
ment to be secured may be maintain- 
ed. Standard Lumber Co. v. Deer 
Park Lumber 1 Go.) 175 PP. 578, 104 
Wash. 84 [mod 176 P. 332]. 


{d] Failure to execute notes.—A 
purchaser who failed to deliver the 
vendor’s lien notes, and refused to 
execute a personal note in accordance 
with alternative provisions, commit- 
ted a breach of contract and gave the 
vendor the right to sue for the pur- 
chase price. Smith vy. Shipley, (Tex. 
Civ.App.) 14 S.W.(2d) 116. 

[el] Where prior decision denied 
forfeiture.—Where, in a former ac- 
tion, the court has denied to the ven- 
dor the right given by the terms of 
his contract to declare a forfeiture 
of the contract and recover possession 
of the land and the improvements, his 
remedy is by an action for the pur- 
chase price. Pugsley v. Glenn, 168 P. 
172, 98 Wash. 570. 

[f] Vente &@ reméré.—(1) Where 
the amount called for by an act pur- 
porting to be a vente a reméré is paid 
within the time stipulated, and the 
vendee named in the instrument 
thereafter sells the property, the own- 
er, who has thus redeemed it, may re- 
cover the price (Leger vy. Leger, 42 So. 
951, 118 La. 322), (2) although the 
vendee is entitled to reimbursement 
for the taxes paid by him if the own- 
er has remained in possession (Leger 
v. Leger, supra), 


i 


the purchase money which is not yet due.*® 
breach, however, of an independent verbal agree- 


A 


{g] Statutory moratorium.—A 
statute providing that no action shall 
be brought to enforce a covenant or 
agreement to pay money contained in 
any mortgage of land or agreement 
to sell or purchase land or in any oth- 
er instrument charging land with the 
payment of money until after the 
lapse of one year from default by the 
vendee, and staying proceedings to 
enforce payment by writ of execution 
or registration of certificate of judg- 
ment in such proceedings where pend- 
ing which excepts from its operation 
any rights of a vendor to enforce any 
agreement of a purchaser to hand 
over a Share or shares of the crops 
in reduction or satisfaction of the 
purchase price, does not apply to an 
agreement to pay the proceeds of a 
share or shares of the crops in reduc- 
tion of the purchase price so as not 
to affect the rights of the vendor un- ~ 
der such an agreement, although a 
provision is applicable which extends 
the time within which a final order 
for foreclosure or sale in pending ac- 
tions cannot be made. Haight vy. Da- 
vis, 25 Man. 187, 22 Dom.L.R. 507, 30 
West.L.R. 565, 7 West.Wkly. 1154. 


38. Peabody v. Fellows, 62 N.E. 
1053, 181 Mass. 26. 


[a] Ilustration.—Where a vendor 
conveyed land under an oral agree- 
ment by which the purchaser agreed 
to-pay off a certain mortgage thereon, 
on the vendor paying him the amount 
paid on the mortgage and a certain 
sum to reconvey to him, and an agree- 
ment to reconvey was drawn up, with 
which the purchaser was satisfied, but 
after he obtained the deed from the 
vendor he refused to sign the agree- 
ment, and did not offer to sign any 
paper, and sold and conveyed the land 
to the mortgagee, a right of action 
accrued to the vendor to recover the 
value of the property he had parted 
with. Peabody v. Fellows, 62 N.E. 
1053, 181 Mass. 26. 


39. Ryder v. Innerarity, 4 Stew.& 
P. (Ala.) 14; Worley v. Curd, 154 S. 
W. 909, 153 Ky. 104; Mould v. Boeh- 
mer Coal Co., (Mo.App.) 237 S.W. 201; 
Hamilton vy. Penner, 7 Sask.L. 273. 


{a] MTllustrations.—(1) Where de-- 
fendant breached its contract to buy 
land, contingent on failure of third 
party to exercise a prior option to 
purchase the greater portion of the 
land by acquiring such third party’s 
right and enforcing the same, the ven- 
dor was not entitled to recover in 
cash the difference between the con- 
tract price and the amount received 
under the option, where the contract 
of sale provided for time payments. 
Mould v. Boehmer Coal Co., (Mo.App.) 
237 S.W. 201. (2) Where, upon the 
sale of land by plaintiff to defendant, 
defendant agreed to execute to plain- 
tiff a note for plaintiff’s interest in 
her mother’s dower, in addition to the 
recited consideration, plaintiff's only 
remedy upon defendant's failure to do 
so was for specific performance to 
compel the execution of the note and 
he was not entitled to a money judg- 
ment. Worley v. Curd, 154 S.W. 909, 
153 Ky..104. : 
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ment, which does not constitute a part of the writ- 
ten contract of sale, will not give the vendor a right 
of action*® 

Where consideration paid is deficient or fails. 
Where there is a failure or deficiency of the consid- 
eration agreed to be paid for a sale of real estate 
the vendor may recover the deficiency in an action 
therefor. 

Where performance intentionally made impossi- 
ble. Where it is agreed that the balance of the un- 
paid price shall be paid from: the proceeds of a re- 
sale of the property, a conveyance for a nominal con- 
sideration to a corporation formed by the purchasers 
renders them Hable at once for a breach of the con- 
traet 

Where mortgage assumed by purchaser. Where 
the price is paid in part by the purchaser’s assum- 
ing existing eneumbranees, part by the payment of 
a sum in eash, and the remainder by mortgage, the 
vendor’s remedy for the balance of the purchase 
money is on the mortgage,*s and not on the eon- 
traet.** So, where a purchaser assumes a mortgage 
as part of the consideration, and the vendor, upon 
the purchaser's default, pays off the mortgage, he is 
entitled as against the purchaser te be subrogated to 
the rights of the mortgagee, and to a Judgment for 
the amount seeured by the mortgage.*® 

Basis of right on executed contract. Under the 
general rule that a deed made in full exeeution of a 
eontraet ef sale ef land merges therein the contract 
of sale and all prier negohahens and agreements 
thereto,*® any night which a vendor has against his 
vendee for the purchase price of land to which a 
deed has been delivered In consummation of a con- 
tract fer the sale thereof, must grow ont of the deed 
and not out of the contract of sale*t 


therefor. 
111 Mich, 


40. Hart v. Clark's Ex’rs, 5 Mart. 
(La.) 614 (holding that @ verbal prem- 
ise by a purchaser to pay the diifer- 
enee between the price at which the 
land was purchased and that at which 


161. 


ef a mortgage 
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Hidey v. Swan, 69 NW. 225, [ So. 
(2) Where the ven- 
dor takes other land in part payment, 51 
which land is lest by the foreclosure] go, | 
existing F 


Action on negotiable instrument given for pur- 
chase price. 
promissory note given on the execution of a writ- 
ten contract to buy real property, for a portion of 
the purchase price, whether received in satisfaction 
pro tanto or merely as an additional seeurity, under 
any cireumstances which would support an action 
for the residue.tS In some jurisdictions it 1s held 
that a suit on a negotiable instrument given in pay- 
ment of the purchase money arises out of, or is an 
ineident to, one of the covenants of the contract;*" 
that it is an action for the purchase money®® and 
necessarily recognizes the contract as still in force 
and effeet.5t However, in certain of those juris- 
dietions in which a vendor on a breach by the pur- 
chaser cannot, if the contract is exeeutory, main- 
tain an aetion at law for the unpaid purchase 
price,®* it is held that, sinee a purchaser is not per- 
mitted to recover money paid on an executory con- 
traet which he has refused or neglected to per- 
form,®* a yendor who is ready and willing to conyey 
is entitled to recover in an action on a negotiable 
instrument given to apply in part payment of the 
purehase price.°* In other of those jurisdictions it 
is stated that the vendor’s right to recover on a note 
for the purchase price must depend on his right te 
recover the consideration agreed to be paid for the 
land.** In no ease €an a person recover on notes 
given as evidenee of partial payments to be made 
upon the purchase price of land in the event that de- 
fendants exercise an option to purchase where de- 
fendants declined to purchase,®>® and, where pay- 
ment on a cheek given as the initial payment on land 
before a binding contract for the sale thereof is en- 
tered into is stopped before a contract of sale is 
made, recovery cannot be had thereon.®? A vendor 
who, after the vendee’s repudiation of the contract, 


208; Portner v. Tanner, 
1069, 30 Wyo. $5, 30 A.L.R. 624. 
Harper v. Bronson, (Fia.) 13° 
~ 203; Portner v. Tanner, 216 P. 
1069, 30 Wyo. 85, 30 ALAR. 624. 


216 P. 


thereon at 
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An action may be maintained on a> 


it might be seld cannot support an ac- 
tien by the vendor as it constitutes 
no part of the written contract be- 
tween the parties), 

41. Henn v. MeGinnis, 165 NW. 
406, 182 Tewa 131; Thornton v, Bee- 
son, 185 Sa. 283, 17 La.App. 3T: Hidey 
vy. Swan, 69 NW, 225, 121 Mich, 2612; 
Chie vy. Pierce, $T Mich, 155; Smith 
vy. Price, (Tex.Civ. App.) 230 SW, S3e. 

{a} Yotal failure of consideration. 
—\Where the consideration for the! 
conveyance fails totally after the sale, | 
the law raises an Implied promise that 
the purchaser will pay the amount of 
the consideration actually agreed up- 
en. Child vy. Pierce, $T Mich. 155, 


{)} Deficiency due to mistake—A 
yender may recover in an action at; 
law for a deficiency in the price paid} 
@ne te a mutual mistake as to the 
trae acreage. Henn vy. McGinnis, 169 
NW. 406, 182 Iowa 131, 


fe] Deficiency due to fraud.—() 
Where a vendor agreed ta accept In 
payment stock owned by the purehas- 
er, at the price paid for it by him, | 
and the purchaser misrepresented the 
price pad, the verncer may treat the 
Qierence between the price actually 
paid by the purchaser for the stock 
and that at which he accepted it 
frem him as the balance due on the 
purchase, and maintain assumpsit 


the time of the sale, but unknown to 
the vendor, he can Sue for the value 
ef the land lost. Smith v. Price, (Tex. 
Civ.App.) 230 SW. S36. 

fa] UWneollectible negotiable in- 
strument.—aA wendor who accepts in 
part payment unindersed notes of a 
third party, secured by mortgage on 
another property, is entitled in the 
event that the notes are uncollectible 
te proceed against the purchaser for 
the amount for which the notes were 
received, and to secure Statutory dis- 
sohation of the sale and to exercise 
all conservatory rights for the protec- 
tion of the sum due. Thornton v. 
Beeson, 135 So. 283, 17 La.App. 37. 


42. Gutheil v. Gilmer, 76 P. 628, 27 
Utah 496, 

4S. Ware v. Westfall, 21 Barb. (N. 
bo me nS 

44, Ware v. Westfall, supra. 

45. 


Josselyn v. Edwards, 57 Ind. 
212. 
46. See Deeds § 231. 
47. Rosenthal v. Heft, 142 A. 598 
155 Mad. 410. 
48 Carman v. Puliz, 21 N.Y. 547. 


4s. Portner v. Tanner, 216 P. 1069, 
30 Wyo. $5, 30 ALR. 624, 


50. Harper v. Bronson, (Fla.) 139 


52. See supra § 1357. 
5S. See infra § 1577. 
54 Smith v. Treuthart, 228 N.Y.S. 


481, 130 Mise. 394; Palmer v. Golden. 
216 N.Y.S. 509, 127 Mise. 487 [aff 222 
N.Y.S. 509, 221 App.Div. 360). 


fa] Rule applied to: (1) Check. 
Palmer v. Golden, 216 N-Y.S. 509, 127% 
Mise. 487 [aff 223 N.Y.S. 509, 221 App. 
Div. 360]. (2) Note. Smith y. Treut- 
hart, 223 N.Y.S. 481, 180 Mise. 394. 


{b] Check and cash similar.—aAl- 
though a check is not money, yet. 
where given in part payment of the 
purchase price, it stands in substitu- 
tion of the cash payment contemplat- 
ed in the contract and in principle 
there is no legal difference between 
the check and cash. Palmer v. Gold- 
en, 216 N.Y.S. 509, 127 Misc. 487 [aft 
223 N.Y.S. 897, 221 App.Div. 360]. 


55. First Nat. Bank v. Le Barron, 
208 NW. 364, 201 Iowa 853. 


56. Gabel v. Riley, 254 P. 329, 123 
Kan, 174. 


57. Thompson y. Killheffer, 125 A. 
11, 99 N.J.Law 439 [rey 119 A. 770, 
98 N.J.Law 350]. 


Revocation of order for payment of 


check generally see Banks and Bank- 
ing $$ 429-432. 


For later cases, developments anu changes in the law see Annotations, same title and section number, 
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sold the land to another, cannot recover on cheeks 
given as a first payment and returned by the bank 
unpaid.®® In an action by a vendor who sets up two 
causes of action, one to rescind the contract of sale 
and to recover the amount of interest and taxes due 
at the date notice of rescission was given, and the 
other upon a promissory note given by the purchas- 
er in payment of the first year’s interest, it being 
the intention of the parties to extinguish the debt for 
such interest by the taking of the note, the note 
stands on no different basis than if it had been given 
in an entirely different transaction, and entry of 
judgment thereon is not erroneous.®? 


Completed contract essential. If a contract for 
the sale of the realty was never completed a purport- 
ed vendor cannot recover in an action for the pur- 
chase price.®° 

Remedy for waste. Where a former decision has 
declared that a purchaser of land has rescinded his 
contract and is not in possession, the remedy of the 
vendor, if the purchaser subsequently goes into pos- 
session and commits waste, is by an action at law 
for waste, and he is not entitled because of the waste 


58. Epstein v. Rosenfield, 192 N. 
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of the purchase price will be paid 
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to recover in a subsequent action based upon the 
contract for the purchase-money notes."* 


[§ 1362] b. Under Specific Covenants. The right 
of the vendor to recover the purchase price may be 
affected by specific covenants in the contract.®? It 
has been held that the stipulation in the contract for 
certain remedies, other than an action for the pur- 
chase price, as available to the parties in case of 
breach of contract, which remedies are available un- 
der the law independent of the contract, does not 
deprive the vendor of the right to bring an action for 
the purchase price.°? On the other hand, it has been 
held, in a case in which the remedies prescribed were 
available only because of the contract, that if the 
contract prescribes certain methods of compensation 
or reparation in case of breach of contract such 
methods are exclusive so as to prevent the vendor 
from maintaining an action for the purchase price.®* 
Ordinarily, where the contract vests in the vendor a 
right of forfeiture if the price is not paid as agreed, 
he may maintain an action for the price, although 
the purchaser has defaulted.°> However, if the pro- 
vision in the contract respecting forfeiture is self- 


375. 


W. 717, 222 Mich. 358. 


59. Wdwards v. Muri, 
73 Mont. 339. 


60. See cases infra this note. 


{a] Thus, where the vendors had 
not performed conditions of escrow at 
the time the escrow expired and the 
purchaser demanded return of his de- 
posit, the vendors could not recover 
the purchase price. Edmunds v. Hy- 
song, 294 P. 1078, 110 Cal.App. 746. 


61. Robinson v. Steele, 212 P. 167, 
123 Wash. 282. 


62. See cases infra this note. 


fa] MIllustrations.—(1) Where the 
contract provides that it shall be con- 
strued as a personal contract between 
the parties, and that it shall consti- 
tute no lien on the land conveyed, the 
vendor is not precluded from main- 
taining an action upon equitable 
grounds for the recovery of the un- 
paid price. Gates v. Parmly, 66 N.W. 
253, 67 N.W. 739, 93 Wis. 294. (2) An 
agreement indorsed on a bond, given 
for the purchase money, that the obli- 
gee will not enforce the bond if his 
title to the land shall fail, is not lim- 
ited in its operation to the time when 
the bond matures or the penalty is 
forfeited, but is a perpetual covenant 
not to enforce the bond in case at any 
time the title fails. Noonan v. Brad- 
ley, 9 Wall. (U.S.) 394, 19 L.Ed. 757. 
(3) Where the purchaser agrees to 
pay if the title does not “entirely” 
fail, and the vendor purchased at a 
guardian's sale, and also acquired the 
widow’s rights, if the vendor has the 
guardian’s sale set aside, the purchas- 
er will be required to pay, as the title 
does not entirely fail. Stewart v. 
Snelling, 19 N.W. 705, 15 Neb. 502. 
(4) Where a note for part of the pur- 
chase price is given “provided no 
damage be done” by municipal im- 
provements anticipated by the parties, 
in an action on the note, plaintiff must 
show that no damage was done by the 
improvements; but although damage 
is done if the property has been in- 
creased in value beyond the damages 
by the improvements, and not by the 
general rise in the value of property 
in the city, plaintiff is entitled to 
recover. Bletz v. Willis, 19 D.C. 449. 
(5) Where a deed of conveyance con- 
tains a stipulation that the balance 


[66 C. J.—86] 


237 P. 209, 


upon a specified condition, action will 
not lie to recover such balance until 
the condition has been fulfilled. Mor- 
ales v. Lépez, 3 Porto Rico 81. 


63. Strauss v. Yeager, 93 N.E. 877, 
48° Ind.App. 448. 


64 Fidelity Ins., ete., Co. v. Lich- 
ten ales Pa. DisitandIiaecs sea. COnubus 


[a] Statement of rule.—‘“In any 
case of a contract out of which cer- 
tain rights and obligations arise, in 
which it is provided that in case of a 
breach by one party the other party 
shall have the right to claim and de- 
mand compensation or reparation in 
one, two or three prescribed methods, 
the other party to the contract has 
the right to assume that, in case of 
breach, the offended party can only 
resort to one or the other of the rem- 
edies provided. Whatever, in the ab- 
sence of such stipulations, might be 
the rights and obligations of the per- 
sons entering into such a contract, if 
they enter into an agreement con- 
taining an explicit description of what 
can be done to obtain relief or com- 
pensation in case of breach, they 
ought to be regarded as having es- 
tablished a measure of damages for 
themselves and for the occasion. 
Such a provision for relief must be 
regarded as exclusive of all others.’’ 
Fidelity, Ins., ete., Co. v. Lichten, 11 
Pa Dist sli oloye2se Pat ConeL 7: 


[b] fIllustration.—Where the con- 
tract of sale provides that in case of 
a breach by the purchaser the vendor 
shall have the option of declaring the 
sale off and retaining the deposit mon- 
ey as liquidated damages, or of re- 
selling the property and retaining the 
deposit money on account of loss, the 
vendor’s remedy is confined to one of 
the prescribed methods of relief, al- 
though the contract does not express- 
ly provide that the remedies shall 
be exclusive. Fidelity Ins., etc., Co. 
e Lichten, 11 Pa.Dist: 517, 28 Pa:Co. 


65. Cal— North Stockton Town 
Lot Co. v. Fischer, 70 P. 1082, T1 P. 
438, 138 Cal. 100; Smith v. Mohn, 25 
P. 696, 87 Cal. 489; Wilcoxson v. Stitt, 
4 P. 629, 65 Cal. 596, 52 Am.R. 310; 
eed v. Hickey, 109 P. 38, 13 Cal.App. 


Me.—Niles vy. Phinney, 87 A. 880, 
90 Me. 122. 

_ Mass.—Cartwright v. 
Cush. 273. 

Mich.—Chicago Boulevard Land Co. 
v. Apartment Garages, 222 N.W. 697, 
245 Mich. 448. 

Mont.—Wandell v. Johnson, 227 P. 
58, 71 Mont. 73; Alexander v. Wingett, 
206 P. 1088, 68 Mont. 254. 

ot ae v. Merrill, 20 N.H. 


Gardner, 5 


N.Y.-—Wright v. Holbrook, 32 N.Y. 
587 [aff 25 N.Y.Super. 516, 18 Abb.Pr. 
Bene Canfield v. Westcott, 5 Cow. 


Okl.—Shelton v. Wallace, 137 P. 694, 
41 Okl. 325. 


Pa.—Boyd v. Hoffman, 88 A. 675, 
241 Pa. 421; Pine Beach Impr. Co. v. 
Chrstos, 25 Pa.Dist. 865; Fore v. Gipe, 
2ePasDist aoe, 


Utah.—Imlay v.-Gubler, 298 P. 383, 
77 Utah 547; Bullen v. Petersen, 226 
P. 464, 63 Utah 408; Howorth v. Mills, 
221 P. 165, 62 Utah 574. 


[a] Rule well stated.—‘It is the 
general rule that the clause of forfei- 
ture in a contract of sale does not 
operate to make the contract void, 
when there is a default on the part 
of the vendee, so as to terminate the 
liability of the vendee, but the vendor 
may elect whether to declare a for- 
feiture or rely upon the liability of 
the vendee as fixed by the contract, 
and sue for the purchase _ price.” 
Alexander v. Wingett, 206 P. 1088, 
1089, 63 Mont. 254. 


_[b] Rule applied.—Where the pro- 
vision for forfeiture was not self-ex- 
ecuting, and the contract did not ter- 
minate, and the forfeiture could not 
be enforced until the affirmative act 
of the vendor or his assignee in giv- 
ing the purchaser written notice of 
forfeiture, the vendor was entitled to 
maintain an action for the purchase 
price. Howorth v. Mills, 221 P. 165, 
62 Utah 574. 

{c] Distinction between cases 
where forfeiture automatic pointed 
out. Howorth v. Mills, 221 P. 165, 62 
Utah 574. 


[d] Clause held not self-executing, 


Jowa.—Clark v. O’Laughlin, Morr.|—‘In case default be made , 


1362 [66 C.J.] 
executing, that is, if it requires no affirmative act 
on the part of anyone to bring about a forfeiture, 
but a forfeiture automatically arises in case of de- 
fault,*® or if the contract specifically provides that 
it shall be the only course of settlement thereun- 
der,°? the vendor is precluded, on the vendee’s de- 
fault, from bringing an action for the purchase price. 


[§ 1363] c. Recovery of Money Retained by Pur- 
chaser as Security. Where the purchaser retains a 
portion of the purchase price to secure payment of 
an obligation, the vendor upon payment of the obli- 
‘gation is entitled to recover the amount so retain- 
ed,°* although the payment of the obligation has 
been made by a stranger;°® and, if the vendor pays 
part of such obligation and the purchaser pays the 
remainder, the vendor may recover the excess re- 
maining in the purchaser’s hands after such pay- 
ment by him.7° Money retained by the vendee to 
pay a mortgage erroneously supposed to exist against 
the land, may be recovered in an action therefor.*! 


Agreement to protect possession and obtain as- 
signment of lease. Where the purchaser retains a 
portion of the purchase price as security for per- 


by the second party (the defendant) 
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surrender possession, 
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formance by the vendor of his agreement to pro- 
tect the vendee’s possession and to obtain the as- 
signment to the vendee of a third person’s lease, the 
vendor having complied with his agreement 1s en- 
titled to maintain an action for the portion re- 
served.‘? 

Curing defect of title. Where a portion of the 
purchase price is retained by the vendee until the 
vendors shall have instituted proceedings to cure a 
defect in the title, the vendors, having instituted and 
carried out such proceedings successfully, are. enti- 
tled to recover in an action for the amount re- 
tained.** 


Security against claims of third person. Where a 
vendee retains a portion of the purchase price as se- 
curity against a pending proceeding by a third per- 
son for an interest in the land sold, the vendor, up- 
on the termination of the action in his favor, 1s en- 
titled to recover in an action for the portion re- 
tained.‘ 


[§ 1364] d. Recovery of Installments. The ven- 
dor may sue on each installment of the purchase 
price as it falls due,‘* and may take a personal judg- 


and all pay-] held until the vendors should insti- 


on the land and water rights herein 
described then this contract shall be- 
come null and void and the rights 
and interests of said purchaser (the 
defendant) shall be declared forfeited 
and the party of the first part (the 
plaintiff) shall have the right to re- 
enter and take possession of said 
property ‘without recourse of law.” 
Imlay vy. Gubler, 298 P. 383, 384, 77 
Utah 547. 


Forfeiture optional with vendor see 
supra § 257. 


66. Armstrong v. Irwin, 221 P. 222, 
26 Ariz. 1, 32 A.L.R. 609; Succession 
of Premeaux, 135 So. 680, 17 La.App. 
360; T. B. Potter Realty Co. v. Breit- 
Ling > bin. 10) 79 SOL W293'5 9d. gs. 
Potter Realty Co. v. Derby, 147 P. 548, 
75 Or. 563; Foxley v. Rich, 99 P. 666, 
35 Utah 162. But see Mitchell v. 
Hughes, 157 P. 965, 80 Or. 574 (stat- 
ing, in an action by a purchaser to 
recover back payments made under a 
contract for sale of-land, which con- 
tract provided that on default the 
parties could declare the contract 
canceled, that the parties having 
agreed upon their own remedy for a 
breach, the remedy is exclusive, and 
the purchaser cannot be compelled to 
pay). 

[a] Rule applied where the con- 
tract provided that on the purchaser’s 
default: (1) It shall ipso facto with- 
out demand or putting in default nul- 
lify and abrogate the contract. Suc- 
cession of Premeaux, 135 So. 680, 17 
La.App. 360. (2) The contract shall 
be null and void as to both parties. 
T. B. Potter Realty Co. v. Derby, 147 
P. 548, 75 Or. 563; T. B. Potter Real- 
ty Co. Vv. Breitling, 155 P. 179, 79 Or. 
293. (3) The vendee shall forfeit to 
the vendor ‘all moneys that shall 
haye been paid on account of this 
contract as liquidated damages and 
as compensation for the use and oc- 
cupation of said premises.”  Arm- 
strong v. Irwin, 221 P. 222, 225, 26 
Ariz. 1, 32 A.L.R. 609. 


67. Wing v. Brasher, 194 P. 1106, 
59 Mont. 10. 

{a] Illustration.—Where a land 
sale contract provides that, on de- 
fault, the sellers may demand and re- 
cover possession and forfeit the con- 
tract, and the buyer ‘will -peaceably 


ments made under the contract shall 
be forfeited to the sellers ‘as fixed, 
settled, and liquidated damages on 
account of such default,” and author- 
izes the sellers to enforce their right 
of immediate possession by unlawful 
detainer, such provisions as to rem- 
edy in case of default are exclusive 
of all other remedies, where there is 
a further recital in the contract that 
the contract ‘‘cannot be construed to 
be a mortgage on the above-described 
premises in any sense,’’ and in case 
of default “this contract shall be the 
course of settlement thereun- 
der.” Wing v. Brasher, 194 P. 1106, 
59 Mont. 10. 


68. Wilson v. Hughes, (Iowa) 115 
NW. 490; Evans, vy. See, (23 Pa. >88'; 
Gansz’ Appeal, 15 A. 883, 2 Mon. 251; 
at Vip mead, tPA Seti 7 Pacis, 


[a] Rule applied.— Where plaintiff, 
who had mortgaged his land to his 
father by a mortgage and note recit- 
ing that they should be void at the 
father’s death, afterwards sold to de- 
fendant D., who retained the amount 
of the mortgage from the price to 
protect himself, and in turn sold to 
defendant N., who had knowledge of 
the mortgage, who also withheld the 
amount of the mortgage, plaintiff 
could recover the amount of the mort- 
gage retained by defendants upon the 
discharge of the mortgage by the 
death of his father. Lamka v. Don- 
nelly, 143 N.W. 869, 163 Iowa 255. 


69. Evans v. See, 23 Pa. 88. 


70. Gansz’ Appeal, 15 A. 883, 2 
Mon. 251. ’ 

71. Chadick vy. Henderson, 1 La. 
App. 82. 


72. Choctaw, O. & G. R. Co. v. 
Bond, 98 S.W. 335, 6 Ind.T. 515 [aff 
160 F. 408, 87 C.C.A. 355]. 


73. Hitt v. Campbell, 214 S.W. 785, 
185 Ky. 80. 


[a] TIllustration.—Where all the 
heirs entitled to lands of the decedent, 
except a son who after being commit- 
ted to an insane asylum escaped and 
was not heard of for more than a 
decade, joined in a conveyance, and 
the parties covenanted that a portion 
of the purchase price should be with- 


tute proceedings to have the insane 
person declared legally dead, etc., the 
purchaser is bound to pay over the 
amount withheld on the vendors’ ob- 
taining a decision declaring the in- 
Sane person to be legally dead, and 
to have died without lineal descend- 
ants, even though such a decision was 
not an absolute protection. Hitt v. 
Campbell, 214 S.W. 785, 185 Ky. 80. 


74. Leese v. Sherwood, 21 Cal. 151. 


fa] Illustration—Where, in ac- 
cordance with the terms of the deed, 
the vendee retained a portion of the 
purchase price until an action then 
pending by a third person against the 
vendor to recover a portion of the 
property should be finally decided in 
favor of the vendor as against all 
claims made by said third person, and 
by a contemporaneous agreement it 
was stipulated that a dismissal of 
the action should not be considered a 
final decision provided a new suit for 
the same subject matter should be 
commenced prior to a stated day, and 
the action was dismissed after the 
day stated, the vendor was entitled 
to recover in an action for the bal- 
ance of the purchase price. Leese v. 
Sherwood, 21 Cal. 151. 


75. Cal.—Boone v. Templeman, 110 
Py 947, 14-508, Cal 2905 13:9) Aim Soke elo 
McCroskey v. Ladd, 31 P. 558, 96 Cal. 
455; Security Inv. Co. of San Ber- 
nardino v. Bartram, 202 P. 337, 54 Cal. 
App. 540. 


Ind.—Strauss  v. 
877, 48 Ind.App. 448. 


Iowa.—Stephenson vy. Neppel, 182 N. 
W. 369, 192 Iowa 246; Gilman v. Heit- 
man, 113 N.W. 932, 137 Iowa 336; 
Hershey v. Hershey, 18 Iowa 24. 


Ky.—Leopold v. Furber, 1 S.W. 404, 
84 Ky. 214, 8 Ky.L. 198. 


La.—Hampton’s Heirs vy. Barrett, 9 
La. 336, 12 La. 159. 


Mich.—Foley v. Dwyer, 81 N.W. 569, 
122 Mich. 587. 

Minn.—Benjamin v. Savage, 191 N. 
W. 408, 154 Minn. 159, 35 A.L.R. 97. 

N.Y.—Queens Park Gardens y. 
Spar, 234 N.Y.S. 404, 1384 Misc. 40. 


N.C.—Wa.lker v. Burrell, 90 S.E. 425, 
172, N.C. 386. 


Yeager, 93 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Ns 


‘\ Dis ae i Pe -. a a 


§§ 1364-1365] VENDOR AND 


ment therefor on the matured notes.7® He is not, 
however, entitled to a judgment for installments not 
yet due.** If the vendor waits until all the install- 
ments are due, before bringing suit, the right to sue 
on each separately is lost, and he must sue for the 
whole obligation,’* as the right to sue and the ob- 
ligation to convey are then mutual and dependent.?® 


Interest. The vendor may also recover for all 
past-due interest.’° 


Acceleration clause. If the contract so provides, 
the vendor in the event of default in the payment 
of any installment may declare the whole purchase 
price due and payable and institute an action for 
the balance thereof remaining unpaid;*! and, where 
a company has bought land of which the purchase 
money is to be paid in installments, and has been 
placed in liquidation by its directors on account of 
its inability to meet its obligations, and has also 
been unable to find a purchaser of the land, the 
vendor is entitled to bring an action for the whole 
balanee of purchase money before the stipulated 
time for payment arrives.° Where installments are 
payable in crops, an acceleration clause for default 
is repugnant and the vendor is limited to an action 
for damages for failure to deliver the specified share 
of the crop or for rescission.*? 
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Application of attornment clause. Where a pur- 
chaser under the agreement has attorned to the ven- 
dor, and the rent reserved being the installments of 
principal and interest due under the agreement, the 
attornment does not extend to an acceleration clause 
so as to permit distraint for the entire purchase 
price on default by the purchaser in the payment 
of taxes.*4 


[§ 1365] 4. Persons Entitled To Sue. The actual 
owner of the premises may sue for the purchase 
price, although the sale was actually made by an- 
other as ostensible owner.8® Any one of several ven- 
dors who have jointly executed a deed of land in 
which their interests were distinet may bring a sep- 
arate action for his share of the purchase money due 
and unpaid.’® <A transferee of the purchase-money 
notes, if he has the whole and beneficial interest, may 
maintain an action for the purchase price.*? Also 
a third person to whom the purchaser has agreed to 
pay a part of the purchase money, may maintain an 
action on the promise, in his own name*® or in the 
name of the vendor to his use;8® and in such a case 
the vendor cannot sue in his own name for so much 
of the purchase price as has been agreed to be paid 
to a third person.?° Where payment of a portion of 

; the purchase price is deferred, to be paid by the ven- 


N.D.—American Loan & Investment 
Co. v. Borass, 188 N.W. 302, 48 N.D. 
1036, 188 N.W. 304, 48 N.D. 1041. 

Okl1.—Lookabaugh v. Gourley, 171 
P. 464, 69 Okl. 188; Shelton v. Wal- 
lace, 137 P. 694, 41 Okl. 325. 


Or.—Lea v. Blokland, 257 P. 801, 
122 Or. 230. 


Wash.—Underwood v. 
1100, 7 Wash. 297. 


» XN 
Wis.—Sparta First Nat. Bank v. 
Agnew, 45 Wis. 131. 


Can.—Clergue v. Vivian, 41 Can.8.C. 
607 [aff 16 Ont.L. 372, 11 Ont.W.R. 
1014]. 

Alta.—Schurman vy. Ewing, 2 Alta. 
L. 168. 


Ont.—Rowell v. Isenberg, 17 Ont. W. 
ON. 289. 


[a] Conveyance of part.—The rule 
applies notwithstanding a provision 
in the contract that the vendor would 
convey any part of the property on 
payment of a _ proportional part. 
Lookabaugh yv. Gourley, 171 P. 464, 
69 Okl. 188. 

[b] Optional remedies no bar to 
action.—The vendor’s failure to take 
advantage of his options to rescind 
the contract and retain installments 
as liquidated damages, or to sue for 
the whole amount of the purchase 
price, did not defeat his right to sue 
for installments due. Queens Park 
Gardens v. Spar, 234 N.Y.S. 404, 134 
Misc. 40. 

[ce] Provision for forfeiture.— 
Under a provision that, on default in 
payment of any instalment, the con- 
tract may be determined at the option 
of the vendor, and all payments for- 
feited, the vendor may sue for each 
installment as it becomes due, and is 
not confined to the remedy by strict 


Tew, 34 P. 


foreclosure. Sparta First Nat. Bank 
v. Agnew, 45 Wis. 131. 
{d] Payment in personalty.— 


Where plaintiffs contracted to sell to 
defendant certain land, and by the 
same contract defendant agreed to sell 
personalty to plaintiffs to be applied 
as an installment on the land, on the 
refusal of defendant to perform his 
contract as to the sale of the per- 


sonalty, plaintiffs are entitled to re- 
cover in money a matured installment 
of the price of the land. Strauss v. 
Yeager, 93 N.E. 877, 48 Ind.App. 448. 

[e] Pendency of suit for prior in- 
stallment in the federal court in the 
same state, although involving the va- 
lidity of the contract whose rescission 
is sought, is no bar to the action; for 
even if it suspends the action of the 
state court, plaintiff may make up an 
issue, and try it as soon as the de- 
cision of the federal court will allow. 
Hampton’s Heirs v. Barrett, 9 La. 336, 
V2 Wat 59% : 

76. Leopold v. Furber, 1 S.W. 404, 
84 Ky. 214, 8 Ky.L.. 198; Brame Vv. 
Swain, 15 S.B. 938, 111 N.C. 540; Shel- 
ane v. Wallace, 187 P. 694, 41 OKI. 

77. Leopold v. Furber, 1 S.W. 404, 
84 Ky. 214, 8 Ky.L. 198;, Rowell v. 
Isenberg, 17 Ont.W.N. 289. 

78. McCroskey v. Ladd, 31 P. 558, 
96 Cal. 455; Abdill v. Hamilton, 19 
Ind. 5; Underwood v. Tew, 34 P. 1100, 
7 Wash. 297. Contra Sheeren v. Mo- 
ses, 84 Ill. 448 (holding vendor entitled 
to maintain action on all but the last 
note due without first tendering a 
deed). 

79. Boone v. Templeman, 110 P. 
947158 (Gal==290)) 139¢AmsS. Ri. 126); 
Abdill y. Hamilton, 19 Ind. 5; Under- 
wood vy. Tew, 34 P. 1100, 7 Wash. 297. 

80. American Loan & Investment 
Co. v. Borass, 188 N.W. 302, 48 N.D. 
1038, 188 N.W. 304, 48 N.D. 1041. 

81. Siem v. Cooper, 250 P. 1106, 79 
Cal.App. 748; Houghton v. Nicoll, 22 
Man. 489. 

82. Kensington Land Co. v. Canada 
Industrial Co., [1903] A.C. 213. 

838. Wellington v. Selig, 13 Sask.L. 
12 (by divided court). 

84 Burrell v. Watt, (Sask.) [1928] 
3 Dom.L.R. 505. 


85. Reed v. Klaus, 25 A. 491, 152 
Pa. 341. 
{a] Thus, in an action by a wife, 


brought in the name of her husband 
and herself, but in her right, for the 
price of land sold by her husband, 
where both she and her husband tes- 


tified that the land belonged to the 
wife, it was immaterial whether she 
was the real, beneficial owner, or 
whether she held it for her husband, 
as payment to her would protect de- 
fendant in any event. Reed y. Klaus, 
25 A. 491, 152 Pa. 341. 


86. Leake v. Brown, 43 Ill. 372. 


87. John Deere Plow Co. v. 
Tweedy, 7 Sask.L. 39. But see Mc- 
Govern v. Hern, 26 N.E. 861, 153 Mass. 
308, 25 Am.S.R. 632, 10 L.R.A. 815 
(holding that one who acquires title 
to real estate from the owners there- 
of after a contract of sale by the lat- 
ter to others cannot maintain an ac- 
tion on the contract). 


Right of subsequent purchaser from 
vendor to recover purchase money see 
supra § 838. 


88. Pruitt v. Pruitt, 
Keim v. Taylor, 11 Pa. 1 

89. Taylor v. Preston, 79 Pa. 436; 
cee v. Shrum, 3 Watts (Pa.) 
0. 


Sle Inds 59a 
63. 


{a] Tllustration.—A purchase of 
land subject’ to the payment of the 
purchase money to a third person is 
a covenant by the purchaser to pay, 
on which an action can be maintained 
in the name of the vendor to the use 
of him to whom it is due. Taylor y. 
Preston, 79 Pa. 436. 


90. Ayers v. Dixon, 78 N.Y. 318. 


[a] TIllustration.—Where a _ pur- 
chaser of an undivided half of certain 
premises agreed to assume three 
fourths of an existing mortgage there- 
on, but failed to pay the part as- 
sumed, and the mortgage was fore- 
closed, and the premises sold, an ac- 
tion by the vendor’s administratrix 
to recover such part as so much of 
the purchase price was not maintain- 
able, as the purchaser was liable only 
to the holder of the mortgage. Ayers 
v. Dixon, 78 N.Y. 318. 


{b] In Louisiana, where the ven- 
dor transfers notes given for the 
price, for value, to a third person, 
without indorsement and without re- 
course or warranty, his right to de- 
mand payment of the price or a reso- 
lution of the sale in event of non- 
payment ceases as do the correspond- 
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dee on a note of the grantor in a certain bank when 
it comes due, the vendor and not the bank is the 
person entitled to maintain an action to recover the 
sum deferred, if it is not paid as stipulated.’ 


Vendor without title or right to compel title has 
no right to sue for the purchase money.?? 


[§ 1866] 5. Persons Liable. The acceptance of a 
deed by a grantee renders him lable to pay the con- 
sideration.®® An assignee of the vendee under an 
executory contract, where he does not assume and 
agree to pay the balance of the purchase money, is 
not lable in an action by the vendor for the pur- 
chase money.°* However, the vendor may sue a 
third person, to whom the purchaser has sold his 
equitable interest and to whom the vendor conveyed 
the legal title, for the balance of the original pur- 
chase price due.?> A vendee who negotiated for the 
purchase of the land, furnished the consideration 
paid, and was the real purchaser, is lable for the 
purchase price, even though he directs the title to 
be transferred to another,?® but where under the 
contract of sale the vendor conveys to the vendee 
and in return accepts as part of the purchase price 
a first deed of trust and notes, both executed by a 
third person, the vendee, where he does not agree 
to pay the notes, is not lable in an action thereon, 
even though the third person was a mere straw man 
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for the vendee.?? A vendor cannot maintain an 
action at law on purchase-money notes given by a 
purchaser in his own name, against a third person 
who claims that such purehaser was acting as his 
agent and from whom he recovered the land, as there 
is no privity of contract between such third person 
and the vendor.®* Joint purchasers, unless there is 
an express stipulation to that effect, cannot be held 
liable in solido for the purchase price.®® 

On sealed agreement. An action on a sealed agree- 
ment for the purchase price of land sold cannot be 
maintained against the purchaser’s principals, they 
not being named in the agreement or their names 
signed thereto.* 


[§ 1367] 6. Conditions Precedent to Right of Ac- 
tion—a. In General. A vendor of real property is 
not entitled to maintain an action at law for the 
purchase price or any portion thereof which is due, 
until he has performed,’ or, in some jurisdictions, 
until he has offered to perform,* the acts and obh- 
gations imposed on him by the contract, which are 
conditions precedent to his right to payment. This 
rule, however, does not apply to an independent cov- 
enant or condition, as it is not essential that the 
vendor should perform such a covenant, as a con- 
dition precedent to his right to recover purchase 
money due.* 


ing obligations of the purchaser, nor 
will his subsequent reacquisition of 
the notes revive these obligations. 
People’s Bank v. Cage, 3 So. 721, 40 
La.Ann. 138. 

91. Daniels v. McLaughlin, 77 S.E. 
CA ihe Weve 621. 

92. Baskin v. Linden, 24 Man. 459. 

93. Rosenthal v. Heft, 142 A. 598, 
155 Md. 410; Petition of Peaden, 154 
S.E. 832, 199 N.C. 486. 

{a] Joint grantee.——The grantor 
may recover against both grantees 
named in a deed, although one was 
not a party to an antecedent agree- 


ment. Rosenthal v. Heft, 142 A. 598, 
155 Md. 410. 
94. Dunson v. Lewis, 119 S,I. 846, 


156 Ga. 692; Beach v. Morris, 12 Serg. 
&R. (Pa.) 16. 

Liability of assignee to vendor see 
supra §§ 863, 864. 

95. Bartlett v. Baker, (Me.) 5 A. 
847; Farmers’ Exch. Bank v. Crump, 
92 S.W. 724, 116 Mo.App. 371. 

96. Jensen v. Wilslef, 132 P. 16, 36 
Nev. 37, Ann.Cas.1914D 1220. 

97. Sporing v. Dittmeier, 
App.) 213 S.W. 176. 

98. Cragin v. Lovell, 3 S.Ct. 132, 
109 U.S. 194, 27 L.Ed. 903. 


$9. Burney’s Heirs v. Ludeling, 16 
So. 507, 47 La.Ann. 73. 


1, Hill v. Gratigny Plateau De- 
velopment Corporation, 52 I".(2d) 142 
[cert den 52 S.Ct. 266, 284 U.S. 690, 
76 L.Ed. 583]. 

[a] Action held on sealed agree- 
ment.—An action against the purchas- 
er and the principals for whom he 
purchased for the balance of the 
purchase price is based on a sealed 
agreement for a deed and not on a 
prior binder agreement, where the 
sealed agreement contains terms and 
covenants not in the binder agree- 
ment including an acceleration clause 
essential to the right to maintain an 
action on one of the notes given at 
the time the sealed agreement was 
executed, as evidence of the amount 


(Mo. 


to be paid. Hill v. Gratigny Plateau 
Development Corporation, 52 F.(2d) 
142 [cert den 52 S.Ct. 266, 284 U.S. 
690, 76 L.Ed. 583]. 


ne U.S.—Reed v. Raymond, 37 F. 


Fla.—Henderson v. Morton, 147 So. 
456. 

Ga.—Epps v. Waring, 20 S.H. 645, 
93 Ga. 765; Reliance Realty Co. v. 
Mitchell, 152 S.E. 295, 41 Ga.App. 124. 

Iowa.—Hrdlicka v. Evans, 145 N.W. 
84, 165 Iowa 207; Pease v. Globe Real- 
ty Co., 119 N.W. 975, 141 Iowa 482, 
42 L.R.A.N.S. 6. 

La.—Fortier v. Burthe, 19 La.Ann. 
510; Rucker v. Liddell, 5 La.Ann. 577. 
Compare Snow v. Trotter, 3 La.Ann. 
268 (holding that payment of the 
price cannot be resisted on the ground 
that, the vendor has not complied with 
his agreement to survey and point 
out the boundaries of the land, where 
he has not been put in default for his 
failure to do so). 
rt eee rai v. Lambert, 7 Mo.App. 

Or.—T. B. Potter Realty Co. v. Der- 
by, 147 °Ps 548, 75 Or. 563; 

Porto Rico.—Martir v. 
Porto Rico 676. | 

S.C.—Breithaupt v. Thurmond, 37 
SH Oa yas 

Tex.—HEchols vy. Miller, 
218 S.W. 48. 

W.Va.—Hoke v. Jones, 10 S.E. 775, 
oe W.Va. 501, 

Can.—Royal Trust Co. v. Kennedy, 
[1930] 4 Dom.L.R. 868. 

Sask.—Landes v. Kusch, 8 Sask.L. 
32. 

[a] Payment of taxes. — An 
agreement to pay taxes, where it is 
a dependent agreement, must be per- 


Perez, 33 


(Civ.App.) 


formed. Echols vy. Miller, (Tex.Civ. 
App.) 218 S.W. 48. 
{[b] Improvements. — A vendor 


cannot maintain an action for the pur- 
chase price who has not performed 
his agreement to build a house of a 


certain description and value and to 
open a street so as to afford access 
to the property, without which im- 
provements the premises are of no 


value. Epps v. Waring, 20 S.E. 645, 93 
Ga. 765. 
[c] Right of way. — Where the 


vendor is to furnish a right of way to 
the purchaser, he cannot enforce pay- 
ment of the purchase price until he 
has complied with that obligation. 
Fortier v. Burthe, 19 La.Ann. 510; 
Rucker v. Liddell, 5 La.Ann. 577. 

{[d] Improvement of entire tract. 
—Where an agreement by the vendor 
to spend a specified amount each year 
in improving a tract of which a cer- 
tain lot is a part is a concurrent cove- 
nant, without performing it the ven- 
dor cannot recover the purchase price. 
T. B. Potter Realty Co. v. Derby, 147 
Des548.0) On wo ss 


Conditions precedent to right to 
payment see supra §§ 239-240. 

3. Crim v. Southern Realty & 
Trust Corporation, 144 S.E. 342, 38 
Ga.App. 502. 


4 See cases infra this note. 


[a] Improvements.—(1) The per- 
formance of an independent covenant 
in the contract to the effect that the 
vendor is to grade streets and lay 
sidewalks free of expense to the pur- 
chaser is not a condition precedent to 
the vendor’s recovery. Shenners. v. 
Pritchard, 80 N.W. 458, 104 Wis. 287. 
(2) Where a vendor sells a farm and 
agrees to build a barn thereon and 
deliver possession by a given day, a 
failure to have the barn completed at 
the time ithe second payment fell due, 
and before the time of delivery of pos- 
session, will not justify the purchaser 
in refusing payment. Weintz v. Haf- 
ner, 78 Ill. 27. (3) Where a stipula- 
tion for the completion of a silo as 
agreed was not a condition precedent, 
constituted but a small part of the 
consideration, and the breach thereof 
could be compensated for in damages, 
its completion was not essential in an 
action for the price of land, where the 
land had been conveyed and posses- 
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§§ 1367-1370] VENDOR AND 


Leasehold interest. In an action for the price of 
a leasehold interest for which the agent of the pur- 
chaser gave in payment a check forged on the pur- 
chaser, the consent of the vendor’s lessor to receive 
the purchaser as his tenant is not a condition pre- 
cedent to the purchaser’s lability for the price, the 
facts showing a completed contract.” 


Return of property transferred in lieu of price. 
In an action for the purchase price of realty to be 
paid for by the transfer of patent right territory and 
if that did not realize the sum agreed upon as the 
purchase price the vendees to pay cash, a formal 
reconveyance of such patent territory is not nec- 
essary before the commencement of an action for 
the purchase price of the realty where the patent 
territory has become worthless and the patent ven- 
ture abandoned by all parties on account of defects 
in the patented article, and all papers relative to 
such territory returned to the vendee.® 


[§ 1368] b. Ability and Willingness To Perform. 
As a general rule, in order for the vendor to main- 
tain an action at law for the purchase price or any 
part thereof, he must be ready, able and willing to 
perform his part of the contract.‘ He cannot aban- 
don, caneel, rescind, or forfeit the contract and still 
recover;® if he puts it beyond his power to perform 
the contract upon, his part, he can recover no part 
of the purchase price,® whether or not payable in in- 
stallments.1° If he waits to bring his action until 
the full purchase price is due he must be in a posi- 
tion to convey the property before he can maintain 
the action.*? 


Ability to perform as determining sufficiency of 
offer. A vendor who has put it beyond his power to 
perform the provisions of his contract cannot make 
a valid offer of performance.'? 


Establishment of waiver. A vendor who has put 
it beyond his power to perform the provisions of his 


sion delivered before the silo could be ale 


Supreme Housing Corporation 
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contract cannot establish a waiver of performance.** 


[§ 1369] c. Good Title'*—(1) In General. Ordi- 
narily the vendor cannot maintain an action for the 
purchase price unless he can show a good title to the 
property he contracted to sell.1° If his contract 
obligates him to furnish a good title or warranty 
deed he must tender a title free from eneumbrane- 
es,1® and, if the contract so provides, furnish a deed 
with an abstract showing a fee simple title in him- 
self, free and clear of all encumbraneces.'* However, 
if the contract by its terms or the circumstances 
leading up to the transaction shows that the par- 
ties intended that the sale should be made subject 
to. the defects in the title a good title is not neces- 
sary.1§ 

Failure to object. Where a vendor tenders a deed 
in due form and abstracts, and no objection is made 
to either, and there is no offer to rescind, he may sue 
to recover the price without further performance or 
offer to perform.?® 


Opportunity to inspect abstract. Where the ven- 
dor is to deliver deed and abstract his exhibition of 
the abstract to the vendee without a reasonable time 
being allowed for its inspection is not a sufficient 
tender.?° 


_ Right to option price. The vendor under an op- 
tion contract cannot recover the option price where 
he did. not own the property and was not in a posi- 
tion to give title at any time during the life of the 
option. 

[§ 1370] (2) Perfection of Title.22. Where, un- 
der the contract, the right to payment of the price 
is conditioned thereupon, the vendor cannot maintain 
an action at law for the purchase price or an install- 
ment thereof until the title has been perfected,?* 
as for example until he has paid an eneumbrance 
on the land,** or brought some proceeding whereby 
all attacks against the vendor’s tax deed are cut 


84, 165 Iowa 207; Hoke v. Jones, 10 S. 


completed and plaintiffs offered to de- 
duct the cost thereof. Harrell v. 
Neill, 105 N.E. 926, 56 Ind.App. 547. 


[b] Agreement for collateral suit. 
—The vendor’s agreement on taking 
the purchaser’s note to sue on the 
note of a third party for the purchas- 
er’s benefit is collateral to a pur- 
chase-money note, and independent 
thereof, wherefore performance of 
such agreement is not a condition 
precedent to recovery on such note. 
Harper v. Clear Fork Coal & Land 
Co., 92 S.E. 565, 80 W.Va. 246. 


[c] Securing property of third 
person.—A stipulation by which a 
vendor incidentally agrees to secure 
to the purchaser by expropriation im- 
movable property of.a third person is 
not a condition precedent to the re- 
covery of the price of the property 
sold. Price v. Ordway, 15 Que.K.B. 
67. 


5. Springer v. Hubbard, 19 A. 439, 
82 Me. 299. 

6 West & Russell v. Rawdon, 130 
P. 1160, 33 Okl. 399. 


7. Stephenson v. Neppel, 182 N.W. 
369, 192 Iowa 246; Supreme Housing 
Corporation v. Schreiber, 211 N.Y.S. 
586, 125 Misc. 817. 


8. Stephenson v. Neppel, 182 N.W. 
369, 192 lowa 246. 

9. Stephenson v. Neppel, supra. 

10. Stephenson v. Neppel, supra, 


< Schreiber, 211 N.Y.S. 586, 125 Misc. HB. 775, 33 W.Va. 501. 
ae [a] Tllustration.—Under 
a — b 
12. Eddy v. Davis, 22 N.E. 3638, 116] executed as part of the purenae 
INGY: 247. money fora tract of land, which con- 
13. Eddy v. Davis, supra. tains the following condition: “This 
14. As essential to performance by | P2¥ment is to be made on condition 


vendor see supra §§ 516-670. 


15. Green v. Appleton, 9 Alta.L. 
36; Hagen vy. Ferris, 8 Sask.L. 203. 

[a] Action premature. — If the 
vendor is not possessed of the title he 
agreed to give, and is not in a posi- 
tion to compel that title, the action is 


premature. Hagen vy. Ferris, 8 Sask. 
i Bie 635 
16. Martir v. Perez, 33 Porto Rico 


676; Glassman v. Condon, 76 P. 343, 27 
Utah 463. 


17. Werner v. Zintsmaster, 61 F. 
(2d) 298. 
18. Glassman y. Condon, 76 P. 343, 


27 Utah 468. 

19. Dunn y. Mills, 79 P. 146, 502, 
70 Kan. 656, 3 Ann.Cas. 363. 

20. Wilsey State Bank v. Amend, 
190 P. 739, 107 Kan. 25. 

Duty to furnish abstract generally 
see supra § 664. 

21. Reilly v. Steinhart. 160 N.Y.S 
389, 174 App.Div. 265 [aff 116 N.E. 
1071, 220 N.Y. 692]. 

22. Time of furnishing title gen- 
erally see supra §§ 652-660. 


23. Hrdlicka v. Evans, 145 N.W. 


that the title be made good for the in- 
terest the heirs of Wilson Lively hola 
in said land,’ a compliance with the 
condition must precede the collection 
of the amount of the bond from the 
purchaser. Hoke v. Jones, 10 S.E. 775, 
33 W.Va. 501. 


24. Hrdlicka v. Evans, 145 N.W. 
84, 165 Iowa 207; Hudson v. Gibbony, 


28 Kan. 612; Walker v. Cucullu, 15 
La.Ann. 689. 
[a] Tllustration.—Where a vendor 


conveys land subject to a mortgage 
which he covenants to pay, and the 
purchaser pays the purchase money, 
less the amount of the mortgage, for 
which amount he gives his note, the 
vendor cannot recover on the note un- 
til he has first performed his cove- 


nant. Hudson y. Gibbony, 28 Kan. 
12. 
[b] Demand by vendee unneces. 


sary.—The obligation contracted by 
a vendor to cause a mortgage, resting 
on the property sold, to be erased 
within a specified time, is a condition 
precedent to the collection of a note 
given for the price, and it is not in- 
ecumbent on the purchaser to put the 
vendor in default by a formal demand 
on him to erase the mortgage. Walk- 
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off,?*> or procured the rescission of a prior agree- 
ment affecting the land,?® or until after a suit affect- 
ing the land has been decided.?7 


Tax title. The fact that the vendor conveys 
merely a tax title does not prevent the conveyance 
from being a sufficient one, where he promises to 
clear the title.?§ 


Protection of title. Where a judgment of eviction 
is obtained against the purchaser pending a suit for 
the purchase price, and the purchaser calls on the 
vendor to protect his title, and pleads the eviction, 
in the absence of an actual dispossession, the vendor 
is entitled to recover the price on preventing the exe- 
cution of the judgment of eviction by tendering ‘to 
the purchaser a renunciation of all the benefits and 
advantages under it by the person who obtained it.?? 


[§ 1371] d. Registration of Title. In jurisdic- 
tions which provide for the registration of land ti- 
tles, a statute imposing on a vendor the duty of reg- 
istering his title so that his vendee may register 
his title or interest does not, in the absence of a 
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statement in the statute to that effect, prevent an. 
action by the vendor for the purchase price prior to 
such registration.*? 


[§ 1372] e. Conveyance or Tender of Deed? 1— 
(1) In General. Whether or not a conveyance should 
be made or a deed tendered before suit is brought 
for the purchase money depends upon the terms of 
the contract.*? 


[§ 1373] (2) Independent Covenants**—(a) In 
General. If the covenants relative to the conveyance 
of the property and the payment of the purchase 
price are independent, the vendor may maintain an 
action for the purchase price without first conveying 
or tendering a deed,** or showing that he is ready 
and willing to convey.*® Thus a delivery or tender 
of a deed is not a condition precedent to a recovery 
of the purchase price where, by the terms of the con- 
tract, the conveyance need not be executed or given 
until subsequent to the time of payment,®® as where 
a time is fixed for payment but no time is fixed for 
making the conveyance.*’ It has been held that, 
where a vendor gives a bond for title to the pur- 


er v. Cucullu, 15 La.Ann. 689. 


{c] Wendor of land to be free of 
all encumbrances cannot exact the 
price until he has done all required 
on his part by law; he must produce 
the tax receipts and mortgage certifi- 
cate showing that the property is free 
and unencumbered. Faisans v. Moore, 
11 La.Ann. 741. 


25. Pease v. Globe Realty Co., 119 
N.W. 975, 141 Iowa 482, 42 L.R.A.N. 
S. 6. 


26. Youngman y. Linn, 52 Pa. 413. 


27. Callison v. Gray, 25 Tex. 84; 
Edwards v. Hefley, 22 S.W. 659, 3 
Tex.Civ.App. 465. Compare’ Bald- 
ridge v. Cook, 27 Tex. 565 (holding 
that parties did not intend pending 
litigation to be terminated prior to 
payment of purchase price, but that 
the purchasers depended for protec- 
tion upon the covenants of warranty 
for which they stipulated). 


[a]: Appeal as prolonging action.— 
Where the price is to be paid after a 
suit affecting the land is decided, and 
the vendor obtains a judgment but de- 
fendant appeals, an action for the 
purchase money will not lie until after 
the decision on appeal. Callison v. 
Gray, 25 Tex. 84. 

{[b] Court must have jurisdiction. 
—The superiority of the vendor’s title 
must be determined by a court of 
competent jurisdiction. Edwards vy. 
Hefley, 22 S.W. 659, 3 Tex.Civ.App. 
465. 


28. Kramer v. Richie, (Iowa) 31 
N.W. 90. 

29. Melancon’s Heirs v. Duhamel, 
7 La. 286. 

30. McDonnell v. McClymont, 22 
BiCuA: ’ 

31. Cross references: 


Sufficiency of tender of conveyance in 

general see supra §§ 683-688. 

Tender of: 

Conveyance as condition precedent 
to right to enforce lien see supra 
§ 1218. 

Performance as condition precedent 
to action on contract see Con- 
tracts §§ 694, 695. 

32. Dixon v. Oliver, 5 Watts (Pa.) 

509. 

3. independent 


Dependent and 


covenants see supra §§ 268-272. 

34. Ala.—Brougihton y. Mitchell, 
64 Ala. 210; Stone v. Gover, 1 Ala. 
pa Weaver v. Childress, 3 Stew. 
- Cal.—Southern Pac. R. Co. v. Ailen, 
44 Pp. 796, 112 Cal. 455 [aff 40 P. 752, 
error dism 19 S.Ct. 518, 173 U.S. 479, 
43 L.Ed. 775]. 

Colo.—Gillett v. 
1112, 79 Colo. 20. 

Ga.—Stanaland v. Chastain, 143 S. 
E. 378, 166 Ga. 307 [rev 137 S.E. 409, 
86 Ga.App. 581, conforming to man- 
date of Supreme Court 144 S.E. 223, 
38 Ga.App. 454]. 
pie yonder v. Richey, 41 Ind. 


Iowa.—Woods v. Morgan, Morr. 179. 


Ky.—Holloway v. Holman, 266 S.W. 
19, 205 Ky. 475; Hutchings v. Moore, 
4 Metc. 110; Saunders v. Beal’s Adm’r, 
4 Bibb 342; McCampbell v. Miller, 1 
Bibb. 453. 


Me.—Babcock v. Wilson, 17 Me. 372, 
35 Am.D. 268; Manning v. Brown, 
10 Me. 49. 


Miss.—Hazlip v. Noland, 14 Miss. 
294: Rector v. Price, 4 Miss. °321; 
Hageman v. Sharkey, 2 Miss. 277, 29 
Am.D. 627. 


N.Y.—De Kay v. Bliss, 24 N.E. 300, 
120 NEY. 91>) KirtzZ vi) Peck) 21 NeB: 
130,08 INE VAS 222 Waleox ve 9 Ten 
Eyck, 5 Johns. 78. 

S.C.—Martin v. Bobo, 28 S.C.L. 26, 
40 Am.D. 587. 

Tex.—Calhoun vy. Thomas, 13 Tex. 
89 Perry Vv, (Rice, 210 “Tex. 36.7. 


Man.—Sword v. Tedder, 13 Man. 


Cheairs, 243 P. 


572; Macarthur v. Leckie, 9 Man. 
110. 
[a] Thus, where a covenant to 


convey land and one to pay therefor 
are mutual executory agreements not 
dependent on each other, the nonper- 
formance of one cannot be pleaded in 


bar to an action for breach of the 
other. McCampbell v. Miller, 1 Bibb 
(Ky.) 453. 

[b] Where commissioner sells real 


estate by order of court, and gives 
to the purchaser a certificate of sale 
stating that a deed is “to be made 
when ordered by the court,” but bind- 
ing the vendor no further, payment of 
the purchase money and the making of 


the deed are not concurrent acts, and 
suit may be had for the former with- 
out delivery of the latter. Swindell v. 
Richey, 41 Ind. 281. 


35. Sword v. Tedder, 13 Man. 572. 
36. Ala.—Broughton v. Mitchell, 64 
Ala. 210; Stone v. Gover, 1 Ala. 287. 


Kan.—Battey v. Beebe, 22 Kan. 81. 
ie bc v. Moore, 4 Mete. 


Mich.—Foley v. Dwyer, 81 N.W. 569, 
122 Mich. 587. 

N.Y.—Paine v. Brown, 37 N.Y. 228, 
4 Transcr.A. 195. 

N.C.—Armfield v. 
258. 


Okl.—Sooter v. Jones, 157 P. 282, 
57 OkKl. 368. 


And see cases supra note 34. 


[a] Where time for payment may 
happen before time fixed for convey- 
ance to be made, an action for the 
purchase money may be maintained 


Date, 7290 ANC: 


without tendering a conveyance. 
Paine "ly... Brown votes Nove a aus ame 
Transer.A. 195. 

37. Ala.—Batson v. Johnson, 50 
ae 348, 162 Ala, 411, 186 Am.S.R. 


Ark.—Sayre v. Craig, 4 Ark. 10, 37 
Am.D. 757. 


Cal.—Donovan v. Judson, 22 P. 682, 
81 Cal. 334, 6 L.R.A. 591. * 

Colo.— Gillett v. Cheairs, 
1112, 79 Colo. 20. 


Me.—Babcock vy. Wilson, 17 Me. 372, 
35 Am.D. 263. 


Miss.—McRaven v. Crisler, 53 Miss. 
542; Hazlip v. Noland, 14 Miss. 294; 
Rector v. Price, 4 Miss. 321. 


N.Y.—Paine v. Brown, 37 N.Y. 228, 
4 Transcr.A. 195. 


Okl.—Sooter v. Janes, 157 P. 282, 
57 Okl. 368. 


Va.—Bailey v. Clay, 
Va.) 346. 


And see cases supra note 34. 


[a] Where vendor gives bond for 
title, but no time is fixed in which 
such title is to be made, and the ven- 
dor executes a defective deed to the 
purchaser before the notes are paid, 
he will not be deprived of his right 
to recover on the notes. Hazlip y. 
Noland, 14 Miss. 294. 


243 P. 


4 Rand (25 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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chaser who gives notes for the purchase price, the 
right of the vendor to sue on the notes does not de- 


pend upon his tender of a deed.*® 


[§ 1374] (b) Where Payment Is Made Condition 
Where it appears from the terms of 
the contract that the purchase money is to be paid 
before the execution or delivery of the deed, the ven- 
dor is entitled to sue to recover the purchase price 
when due without delivering or tendering a deed,*° 
although he has in the meantime sold the land to an- 
other;4! in such a case an offer to perform is suf- 
Thus the delivery or tender of a deed is 
not a condition precedent to an action for the pur- 
chase money due where the contract provides that 
on payment of the price the vendor on demand will 
deliver a deed;*? or where by mutual agreement the 
deed is in the hands of a third party, to be deliv- 


Precedent.*® 


ficient.*? 


38. Snyder v. Murdock, 51 Mo. 175. 
See also Cole v. Gill, 14 Iowa 527 
(holding that, whether a vendor of 
land who gave a bond for title was 
or was not bound to tender a deed be- 
fore suing on the purchase-money 
notes was a question of construction 
and whether or not necessary, his 
failure to tender a deed to the ven- 
dee before suing upon the notes given 
therefor did not vitiate a judgment 
recovered on the notes or impair his 
otherwise valid legal title). 

39. Payment as condition preced- 
ent to conveyance or performance by 
vendor see supra § 238. 

40. U.S.—Loud v. Pomona Land, 
etc., Co., 14°-S.Ct: 928, 153 U.S. 564, 
38 L.Ed. 822. 

Ark.—Mayers Vv. 
417. 

T11.—Bourland v. Gibson, 91 Ill. 470; 
Cassell v. Ross, 33 Ill. 244, 85 Am.D. 
270; Foster v. Jared, 12 Ill. 451. 

Ind.—Davis v. Heady, 7 Blackf. 261. 

Tlowa.—McKinley-Lanning L. & T. 
Co. v. Gordon, 85 N.W. 816, 113 Iowa 
481. 

Miss.—Clopton y. Bolton, 23 Miss. 
78; Bright v. Rowland, 4 Miss. 398. 

Mo.—Cress v..Blodgett, 64 Mo. 449. 

N.H.—Crawford v. Robie, 42 N.H. 
162. 

N.Y.—Adams v. Wadhams, 40 Barb. 
225; Morris v. Sliter, 1 Den. 59. 

s.c.—Guthrie v. Jones, 24 S.C.L. 
444; Davis v. Woodward, 9 SiC. L: 
56. 

Wwis.—Shenners v. Pritchard, 80 N. 
W. 458, 104 Wis. 287; Gale v. Best, 20 
Wis. 44; Dodge v. Hopkins, 14 Wis. 
630. 

Eng.—Wilks v. Smith, 10 M.&W. 
355, 152 Reprint 507. 


Ont.—McCrae v. Backer, 9 Ont. 1; 
Koster v. Holden, 17 U.C.C.P. 139. 


Sask.—Mayberry v. Williams, 3 
Sask.L. 350. 

[a] Rule applied.—Where deed re- 
quired the vendor to execute and de- 
liver deed after full payment and 
within a reasonable time after de- 
mand the rule of the text has been 
applied. Shenners v. Pritchard, 80 N. 
WwW. 458, 104 Wis. 287. 


[b] Where bond to convey is con- 
sideration for purchase-money notes, 
and the payment of the notes 1s a 
condition precedent to the execution 
of a conveyance, the purchaser can- 
not refuse to pay the notes before the 
vendor has refused to convey. Craw- 
ford v. Robie, 42, N.H. 162. 

Conditions precedent to conveyance 
or performance by vendor see supra 
§§ 237, 238. 


Rogers, 5 Ark. 


-| worth, 4 Ind. 261; 
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[§ 1375] (3) 


General. 


a readiness and 


41. Foster v. Jared, 12 Ill. 451. 
42. Bright v. Rowland, 4 Miss. 
398. 

43. Daniels v. Stone, 6 Blackf. 


(Ind.) 450; Collins v. Schmidt, 105 N. 
W. 671, 126 Wis. 227. 

44. Rollins v. Thornburg, 22 Iowa 
389; Olmstead v. Smith, 87 Mo. 602. 


45. Dependent and independent 
covenants see supra §§ 268-272. 


46. U.S.—Michigan Home _ Colony 
asG Wetabor, 14L Bie8325) (2. CcA, 

Ala.—Broughton v. Mitchell, 64 Ala. 
210; Ledyard v. Manning, 1 Ala. 153; 
Meredith vy. Naish, 4 Stew.&P. 59. 


Ark.—Sorrells v. McHenry, 38 Ark. 
127; Smith v. Henry, 7 Ark. 207, 44 
Am.D. 540. 

Cal.—Howard v. Higgins, 69 P. 1060, 
137 Cal. 227; Naftzger v. Gregg, 33 
Path 7.8 99r Gal Boil 3 varAmis: Ramo 
Sheplar v. Green, 31 P. 42, 96 Cal. 
218; Kelly v. Mack, 45 Cal. 303; Bank 
of America of California v. Ries, 
(App.) 16 P.(2d) 1018. 

Fla.—Harper v. Bronson, 139 So. 
203; Miami Bond & Mortgage Co. v. 
Bell, 133 So. 547, 101 Fla. 1291. 


i are ar v. Miller, 151 Ill.App. 
4, 


Ind.—Winstandley v. Rariden, 11 N. 
BE. 15, 110 Ind. 140; Felton v. Smith, 
84 Ind. 485; McCaslin v. State, 44 Ind. 
151; Stewart v. Ludwick, 29 Ind. 230; 
Emmons y. Kiger, 23 Ind. 483; Mix 
v. Ellsworth, 5 Ind. 517; Best v. Ells- 
Ireland v. Chaun- 
cey, 4 Ind. 224; Ellis v. Hubbard, 4 
Ind. 206; McCulloch v. Dawson, 1 Ind. 
413, Smith 245; Shirley v. Shirley, 7 
Blackf. 452; Taylor v. Perry, 5 Blackf. 
599; Warner v. Hatfield, 4 Blackf. 
392; Cunningham vy. Gwinn, 4 Blackf. 
341; Muchmore vy. Bates, 1 Blackf. 
248; Strauss v. Yeager, 93 N.E. 877, 
48 Ind.App. 448. 


Iowa.—Prichard v. Mulhall, 103 N. 
W. 774, 127 Iowa 545, 4 Ann.Cas. 789. 


Kan.—Evans v. Jacobitz, 72 P. 848, 
67 Kan. 249; Morrison v. Terrell, 27 
Kan. 326; Berry v. Fairmount Town 
Co., 46 P. 28, 4 Kan.App. 432. 


Ky.—Handley  v. Chambers, 4 
Bibb 7. 

Me.—Low y. Marshall, 17 Me. 232. 

Mass.—Hunt v. Livermore, 5 Pick. 
395. 

Minn.—Snow v. Johnson, 1 Minn 


Mo.—Olmstead v. Smith, 87 Mo. 602; 
Pershing v. Canfield, 70 Mo. 140; 
Dietrich v. Franz, 47 Mo. 85; Pioneer 
Gold Mining Co. v. Price, 176 S.W. 474, 
189 Mo.App. 30; Montgomery v. Wise, 
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ered on the payment of the purchase money.** 


Dependent Covenants!*—(a) In 


Where the covenants as to the payment 
of the purchase price or a portion thereof, and as 
to the conveyance of the title, are mutual and de- 
pendent, the vendor cannot maintain an action for 
the purchase price due without first conveying or 
tendering a deed,*® or offering to do so,** or, in ju- 
risdictions where that is a sufficient tender, allege 


and if 


willingness to perform ;*® 


the purchaser dies during the continuance of such 
contract the tender must be made to his heirs.*® 
Thus a delivery or tender of a deed must be made 
as a condition to the right to recover purchase mon- 
ey due where the conveyance and payment are to be 
made at the same time,°° as where the vendor agrees 
to convey on payment of the purchase price or a 


Lumaghi v. Abt, 103 S.W. 104, 126 Mo. 
App. 221. 

N.J.—Shinn v. Roberts, 20 N.J.Law 
435, 43 Am.D. 636; Johnson vy. Apple- 
gate, 1 N.J.Law 233. 


N.Y.—Ewing v. Wightman, 60 N.E. 
3224 -L6% N.Y LOM SVaneSchaickenv. 
Winne, 16 Barb. 89; Parker v. Par- 


mele, 20 Johns. 130, 11 Am.D. 253; 
Andrews v. Davis, 5 N.Y.St. 859. 
Ohio.—Will-O-Way Development 


Co. v. Mills, 171 N.E. 360, 34 Ohio App. 
525 [aff 171 N.E. 94, 122 Ohio St. 242]; 
Halloway v. Davis, Wright 129, 130. 


pare utatis v. Thompson, 1 Or. 


2 A tagged Ry v. McFadden, 2 Watts 
Oa. 
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Tenn.—Smith’s Heirs v. Christmas, 
7 Yerg. 565. 

Wash.—Stevens v. Irwin, 231 P. 783, 
132 Wash. 289; Hogan v. Kyle, 35 P. 
399, 7 Wash. 595, 38 Am.S.R. 910. 

Wis.—Northwestern Nat. Bank v. 
Ramsey, 71 N.W. 939, 96 Wis. 544. 

Eng.—Bankart v. Bowers, L.R. 1 
C.P. 484. 

Ont.—MeDonald v. Murray, 11 Ont. 
A. 101; Koster v. Holden, 16 U.C.C.P. 


| 331. 


Sask.—Standard Trust vy. Little, 8 
Sask.L. 205. 


[a] Must offer ‘good title.—The 
vendor must offer and be able to con- 
vey a good title. Harper vy. Bronson, 
(Fla.) 139 So. 203. 


[b] Pledgee of the contract to con- 
vey and of notes given for the pur- 
chase price cannot enforce payment of 
the notes without tendering a convey- 
ance. Northwestern Nat. Bank vy. 
Ramsey, 71 N.W. 939, 96 Wis. 544. 


47. Archibald Hardware Co. v. Gif- 
ford, 163 S.E. 254, 44 Ga.App. 837. 


[a] Where note is given for an op- 
tion on land, the option providing that 
in case of a purchase the amount of 
the note shall be applied on the first 
installment of the purchase price, 
payment of the note cannot be en- 
forced without the delivery or tender 
of a sufficient deed. Lumaghi vy. Abt, 
103 S.W. 104, 126 Mo.App. 221. 


{b] When offer essential.—Offer to 
convey is necessary to make vendee’s 
obligation absolute where defendant 
had never taken possession and cove- 
nants were dependent. Archibald 
Hardware Co. v. Gifford, 163 S.E. 254, 
44 Ga.App. 837. 


48. See infra § 1376. 

49. Paschal v. Brandon, 79 N.C. 
504. 

50. Ledyard v. Manning, 1 Ala. 
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portion thereof.5t Where the vendor binds himself 
to make a deed when the purchaser requires it, and 
after the whole of the purchase money falls due the 
purchaser offers to pay it, and demands a deed, the 
vendor cannot maintain an action for the money 
without having tendered a proper conveyance.®? It 
has been said that, in an action on an open contract 
for the purchase price of land, the possession of ti- 
tle by the vendor and his readiness to convey are 
more than conditions precedent; they are material 
facts which go to the root of the action.®® 


{§ 13876] (b) Requisites and Sufficiency of Ten- 
der in General.*% In some jurisdictions a mere 
readiness and willingness to perform is not sufficient, 
but there must be an actual conveyance or tender of 
a deed.** It is not necessary, however, to make an 
absolute tender of the deed, but it is sufficient to 
offer the deed on condition that the vendee pay the 
purchase price at the same time.®® In other juris- 
dictions, however, an actual tender by the vendor is 
not essential to enable him to maintain an action for 
the purchase money, but it is sufficient if he is ready, 
able, and willing to convey at the proper time, on 
payment of the amount due by the purchaser,®® and 
offers to do so.°* 
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Delivery in escrow. A vendor’s delivery, in con- 
formity with an agreement therefor, of the deed and 
any other necessary papers to a third person to. be 
delivered to the vendee upon payment of the pur- 
chase price, is a sufficient tender to enable the ven- 
dor to maintain an action for the purchase price.°® 


Infant vendors. A purchaser cannot resist the 
payment of the purchase money on the ground that 
no deed was tendered, where plaintiffs, the heirs of 
the vendor, are infants, and therefore unable to 
make a deed, but aver their willingness to have a 
deed made by the court’s commissioner.®? 


[§ 1377] (c) Tender at Specified Time.°°” Where 
time is of the essence of the contract, and the ven- 
dor fails to make a conveyance within the time fixed 
by the contract or bond for title, he cannot maintain 
an action to recover payment of the purchase price,®° 
although he subsequently tenders a deed before the 
action is brought.°! If, however, the contract is to 
convey on the day on which a note given for the pur- 
chase money is payable, or as soon as the note shall 
be paid, he has a reasonable time after the note falls 
due within which to make tender.®? 


[§ 1378] (d) Keeping Tender Good. A mere ten- 
der before action brought is not sufficient, but it 


maintain an action without showing 
performance, or an offer to perform, 


anew TR Saa v. Appleton, 9 Alta.L. 


153; Holeman v. Lamme, 6 Blackf.{ 1100, 7 Wash. 297. 
(ind.)) 222; “Hoag ‘v.0 Parr, 13 Hun 
CNLY-) 95. 

51. U.S.—Michigan Home Colony 


Co) v. Tabor, 141. Fy 332,72 C.C.A. 480. 

Ark.—Price v. Sanders, 39 Ark 306; 
Anderson v. Mills, 28 Ark. 175. 

Cal.——Boone v. Templeman, 110 P. 
947, 158 Cal. 290, 189 Am.S.R. 126; 
Keliy v. Mack, 45 Cal. 308; Hill v. 
Grigsby, 35 Cal. 656. 

Ill.—Sheeren v. Moses, 84 Ill. 448; 
Headley v. Shaw, 39 Ill. 354; Duncan 
vy. Charles, 5 Ill. 561. 

Ind.—Malaby v. Kuns, 3 Ind. 388; 
McCulloch v. Dawson, 1 Ind. 413, 
Smith 245; Hook v. Nebeker, 1 Ind. 
257, Smith 92; May v. Cole, 8 Blackf. 
479; Stingle v. Hawkins, 8 Blackf. 
435. 

Iowa.—Berryhill v. Byington, 10 
Iowa 223; Madison Tp. School Dist. 
No. 2 v. Rogers, 8 Iowa 316. 

Kan.—Close v. Dunn, 24 Kan. 372; 
Iles v. Elledge, 18 Kan. 296. 

Mass.—Healy v. Pfau, 119 Mass. 
589: Kane v. Hood, 13 Pick. 281; 
Gardiner v. Corson, 15 Mass. 500. 


Miss.—Powell v. Stowers, 47 Miss. 
577; Robinson v. Harbour, 42 Miss. 
795, 97 Am.D. 501, 2 Am.R. 671 [overr 
McMath v. Johnson, 41 Miss. 439]; 
Wadlington v. Hill, 18 Miss. 560. 

Mo.—Dietrich v. Franz, 47 Mo. 85. 


N.J.—Biddle v. Coryell, 18 N.J.Law 
$77, 38 Am.D. 521. 


N.Y.—Beecher v. Conradt, 13 N.Y. 
108, 64 Am.D. 535; Smith v. McClus- 
key, 45 Barb. 610; Parker v. Parmele, 
20 Johns. 130, 11 Am.D. 253. 


N.D.—Shelly v. Mikkelson, 63 N.W. 
210, 5 N.D. 22. 


Okl.—Dubois_ v. 
440, 57 Okl. 227. 


Pa.—Adams v. Williams, 2 Watts 
& S. 227; Brown v. Metz, 5 Watts 
164; Southerland v. Purry, 2 Penr.& 
WwW. 145. 

Va.—Roach y. Dickinson, 9 Gratt. 
(50 Va.) 154. 

Wash.—Underwood v. Tew, 34 P. 


Andrews, 152 P. 


Compare Taylor v. Johnston, 19 Tex. 
351 (holding that, where the vendor 
is to give a deed to the vendee when- 
ever the vendee pays the notes given 
for the purchase money, the date of 
maturity of the notes fixes the time 
for performance by the vendee, and 
whenever he performs and not before 
the obligation of the vendor to make 
a deed accrues, so that a tender of the 
deed is not a prerequisite to an action 
on the notes). 


bier Davidson v. Van Pelt, 15 Wis. 
RE Landes v. Kusch, 8 Sask.L. 
32. 
oe ae Generally see supra §§ 683— 
DSO, 


54. Anderson v. Mills, 28 Ark. 175; 
McGehee v. Blackwell, 28 Ark. 27; 
Woods-Hoskins-Young Co. vy. Ditt- 
marr, 136 So. 710, 102 Fla. 1000; John- 
son v. Wygant, 11 Wend, (N.Y.) 48; 
Parker v. Parmele, 20 Johns. (N.Y.) 
130, 11 Am.D. 2538; Phillips v. Field- 
ing, 2 H.BI.. 123, 126 «Reprint, 464; 
Laird v. Pim, 7 M.&W. 474, 151 Re- 
print 852. 


[a] Thus the vendor cannot pro- 
ceed against the vendee without an 
actual performance on his part or a 
tender and refusal. Woods-Hoskins- 
Young Co. v. Dittmarr, 136 
102 Fla. 1000. 


Sufficiency of tender in equitable 
proceeding see infra § 1542. 


So. 710, 


55. Gorham v. Reeves, 1 Ind. 421, 
Smith, 239: Burrows Vas wount,, 6 
Blackf. (Ind.) 458, 39 Am.D. 439; 


Owen v. Norris, 5 Blackf. (Ind.) 479. 
See Ellis v. Hubbard, 4 Ind. 206 (stat- 
ing that the vendor must show a per- 


formance or a conditional offer to 
perform). 
56. Low v. Marshall, 17 Me. 232; 


Southern Pac. Co. v. Miller, 154 P. 929, 


39 Nev. 169; Gober v. Hart, 36 Tex. 
139; McWilliams v. Brookens, 39 Wis. 
334. See Ledyard v. Manning, 1 Ala. 


153 (stating that the vendor cannot 


or at least a readiness to perform). 


[a] Thus it is no defense at law 
to an action against a maker of a 
note, by an assignee to whom it was 
assigned after its dishonor, that it 
was given for the purchase of land 
which the payee has not conveyed to 
defendant as he covenanted to do ona 
previous cash payment made by de- 
fendant, where no conveyance has 
been demanded, and the payee was 
always ready and willing to make one. 
Holy v. Rhodes, 12 F.Cas.No. 6,651, 2 
Cranch. 'C:€.i 2/45. 


[b] Averment in complaint that 
plaintiff has been at all times, and is 
now, ready, able, and willing to con- 


vey, aS agreed, upon performance of: 


the contract by defendants, with an 
offer to deliver conveyance into court, 
is a sufficient tender. Southern Pac. 
Co. v. Miller, 154 P. 929, 39 Nev. 169. 


_ ({c] In Pennsylvania it is held that 
in assumpsit for the purchase money 
of land, plaintiff must be ready and 
willing to convey to defendant the 
land purchased. Keily v. Saunders, 85 
A. 9,923.6) Pa. b98. 


57. Morris v. McKee, 24 S.B. 142, 
96 Ga. 611; McWilliams v, Brookens, 
39 Wis. 334. 

58. Bonner v. Finney, 294 P. 466, 
110 Cal.App. 518; Kindig v. Smith, 227 
P. 3738, 116 Kan. 468; Olmstead v. 
Smith, 87 Mo. 602. 

59. 
21 Ky, L01198, 


59¥44. Time of conveyance or ten- 
der see generally supra §§ 689, 690. 


60. Bank of Columbia v. Hagner, 
1 Pet. (U.S.) 455, 7 L.Ed. 219; Hall v. 
Perkins, 5 Ill. 548; Tyler v. Young, 
3 Ill. 444, 35 Am.D. 116; Morrison v. 
Gliddon, 7 Ind. 561; McCulloch v. 
Dawson, 1 Ind. 4138, Smith 245; Cun- 
ningham v. Gwinn, 4 Blackf. (Ind.) 
341; Akerly v. Vilas, 15 Wis. 401. 


61. Morrison v. Gliddon, 7 Ind. 561; 
McCulloch v. Dawson, 1 Ind. 418, 
Smith 245. 


eee Owen v. Norris, 5 Blackf. (Ind.) 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Ashcraft v. Sale, 54 S.W. 730, 


f 
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must be kept good by the vendor standing ready to 
comply with the contract, so that it may be taken 
into consideration in entering judgment.®* 


[§ 1379] (e) Requisites and Sufficiency of Deed 
Tendered.°* The deed tendered, in order to be a 
sufficient tender to entitle the vendor to recover the 
purchase price due, in an action at law therefor, 
must be such a deed as by the terms of the contract 
he was to give;®* it must be properly executed,°** 
and convey a valid title.67 It has been held that it 
is not a sufficient tender to authorize an action for 
the purchase price where the vendor tenders a deed 
of a part only of the land sold,** or of merely a 
partial interest in the land,*®® or, of the vendor’s un- 
divided interest, a specific interest being contracted 
for;*° nor is the tender sufficient where the deed 
contains no renunciation by the wife of the vendor 
of her dower,’! or contains such an imperfect and 
defective description of the land as to convey no ti- 
tle,*° or conveys property other than that sold,7? or 
where there is a covenant to give a good, sufficient, 
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general warranty deed, the deed reserves an ease- 
ment,’* or where the conveyance is to another than 
the purchaser, who relinquishes his rights and de- 
livers the deed to the purchaser.?® 


[§ 1380] (f) Excuse or Waiver of Tender.*°% 
Where the stipulations in the contract are depend- 
ent, the vendor may maintain an action upon show- 
ing that the purchaser has waived a tender of the 
deed,*® or where he shows a good excuse for not 
making or tendering the deed.‘7 Thus a tender is 
not essential where the person to receive the deed 
has no legal capacity to accept a deed;7§ or where 
the purchaser has refused to earry out the pur- 
chase,‘® as where he has stated his inability to 
pay;°° or where it appears that the purchaser would ” 
not have accepted a deed, if tendered;8! or where 
the purchaser aids in bringing about a condition 
which destroys the vendor’s power to convey;*? or 
where the purchaser has received all he _ bar- 
gained for, and a tender of a deed would be an idle 
ceremony ;°? or where the tender is otherwise made 


63. Hogan v. Kyle, 35 P. 399, 7 
Wash. 595, 38 Am.S.R. 910. 

[a] Where vendor tenders deed at 
proper time, which is refused, and at 
all times thereafter he stands ready 
to comply with his contract, he is en- 
titled to recover the purchase price. 
pebey v. Lee, 78 N.E. 972, 167 Ind. 

67. 


64. In actions by vendor for daim- 
ages see infra § 1525. 


Sufficiency of conveyance in general 
see supra §§ 694-704. 

65. Johnson y. Wygant, 11 Wend. 
(N.Y.) 48. 

66. See cases infra this note. 

[a] Signing.—Where the title is 
perfect, and would not be strength- 
ened by a warranty from plaintiff, and 
defendant knew when the contract 
was made that plaintiff was not the 
owner, it is no defense that the deed 
tendered is not signed by plaintiff. 
Anderson v. Tinsley, (Tex.Civ.App.) 
28 S.W. 121. 

[b] Execution by attorney in fact. 
—-A purchaser, sued for the purchase 
money, cannot object to a deed to him 
as evidence because made by an at- 
torney in fact and no power shown, 
Since the principal ratifies the deed 
by suing for the -purchase money. 
Bouvet v. Woodward, 2 Tex.Unrep. 
Cas. 449. 


{c] Affixation of stamp.—It is a 
sufficient performance or offer to per- 
form on the part of the vendor, to en- 
able him to maintain an action for 
nonperformance against the purchas- 
er, that he tendered to the latter a 
sufficient deed accompanied with a 
stamp which he offered to affix if the 
purchaser would accept. Harker v. 
Cochrane, 36 Lowa 390. 


[d] That name of husband does 
not appear in body of deed to wife’s 
lands is no defense to an action ona 
note for a deferred payment, where a 
properly executed deed was tendered 
before Suit was brought, and the title 
thereunder was never questioned. 
Keeble v. Jefferson County Say. Bank, 
9 So. 583, 93 Ala. 361. 


[fe] Where deed is to be executed 
by vendor himself, a tender of a deed 
executed by a third person does not 
entitle the vendor, in case of nonpay- 
ment, to sue on the original contract, 
although the purchaser consents by 
parol to accept a deed from a third 
person. Smith v. Addleman, 7 Blackf. 
(ind:). 119: 


ish Smith y. Hutchinson, 61 Mo. 
68. Owen v. Norris, 5 Blackf. 
(Ind.) 479; Cooper v. King, 34 N.W. 
781, 73 Iowa 136. 

69. Mcleod vy. Snyder, 19 S.W. 494, 
110 Mo. 298. 


[a] Thus, where a joint bond for 
title is made by two equal owners of 
land, and notes are given by the pur- 
chasers for the price and afterward 
the interest in the notes of one of the 
payees is transferred to the other, 
who sues thereon, tendering a deed 
of his half interest in the land, he 
cannot recover as he has not tendered 
the entire title pursuant to the bond. 
McLeod v. Snyder, 19 S.W. 494, 110 
Mo. 298. 


70. Scott v. Estill, 4 Ky.L. 356. 


71. Polk v. Sumter’s Hx’rs, 33 S.C. 
MWe tobi! 


[a] A deed which is not recorded 
within the time prescribed by law 
after the acknowledgment of the wife 
will not bar her potential right of 
dower, and no judgment should be 
rendered in the vendor’s favor until 
the deed is reacknowledged by the 
wife. Burton v, Shotwell, 13 Bush 
(Ky.) 271. 


72. Overly v. Tipton, 68 Ind. 410. 

[a] However, a purchaser in pos- 
Session of land cannot resist payment 
on the ground that the description is 
uncertain or imperfect. Figart v. 
Halderman, 75 Ind. 564. 

73. .McConnell y. Little, 
371, 51 Ark. 333. 
74. Morgan v. Smith, 11 Ill. 194. 
75. Wilson v. Wood, 27 Ill. 199. 
7514. Generally see supra §§ 676— 


LL SSW. 


Q 


76. Madison Tp. School Dist. No. 
2 v. Rogers, 8 Iowa 316; Babb v. Ken- 
nedy, 19 Me. 267; Dubignon vy. Loud, 
oes. Caln 251. 


[a] Requiring demand.—A_ stipu- 
lation in the bond for the price that 
the obligor should by a certain date 
secure the payments and demand a 
deed is a waiver of the tender of a 
deed. Babb v. Kennedy, 19 Me. 267. 


77. Stingle v. Hawkins, 8 Blackf. 
(Ind.) 435; Taylor v. Perry, 5 Biackf. 
(Ind.) 599. 


78. Richardson vy. McLemore, 
Miss. 315. 


[a] Infants.—A tender of a deed 
by a vendor of lands is not a condition 


60 


precedent to the maintenance of an 
action on a deceased purchaser’s pur- 
chase-money notes, where the pur- 
chaser’s heirs are all infants, having 
no legal capacity to accept a deed if 


tendered. Richardson v. McLemore, 
60 Miss. 315. 
79. Palmer v. Golden, 216 N.Y.S. 


509, 127 Misc. 487 [aff 223 N.Y.S. 897, 
221 App.Div. 360]; Supreme Housing 


Corporation v. Schreiber, 211 N.Y.S. 
586, 125 Mise. 817; Boyd y. Hoffman, 
88 A. 675, 241 Pa. 421; Tiffany v. 


Wightman, 18 Pa.Dist. 915; Porter v. 
Memphis Land & Commission Go., 
(Tex.Civ.App.) 159 S.W. 497; MclIlv- 
ride v. Mills, 16 Man. 276. 

[a] Ability to perform.—(1) Where 
the purchaser repudiates a contract 
of sale, tender is not necessary, but 
ability to perform on the part of the 
vendor is necessary. Supreme Hous- 
ing Corporation v. Schreiber, 211 N. 
Y.S. 586, 125 Misc. 817. (2) Ability 
to perform, as condition precedent to 
right of action see supra § 1368. 


&@. Curtis v. Sexton, 159 S.W. 512, 
252 Mo. 221; Fife v. Keating, 17 Ont. 
W.N. 145. 


[a] Under contract for reconvey- 
ance.—Where plaintiff had the right 
to reconvey real estate to a partner- 
ship at a certain price, and was in- 
formed by one of the partners that 
they could not raise the money and 
would be unable to comply with the 
contract and repurchase the land, 
plaintiff was not bound to tender a 
deed and to demand the money there- 
for. Curtis v. Sexton, 159 S.W. 512, 
252 Mo. 221. 


81. Hodges y. 
102 Miss. 532. 


82. Miller v. Chinn, (Mo.App.) 195 


Moore, 59 So. 827, 


S.W. 552 
83. Reynolds v. Reynolds, 45 Mo. 


App. 622; Kester vy. Rockel, 2 Watts & 
S. (Pa.): 365. 
[a] fliustrations.—(1) Where, on 


the purchase by the owner of the fee 
of the interest of a tenant by the 
curtesy in possession, the latter plac- 
es him in possession which he retains 
until the vendor’s death, a tender of a 
deed thereafter is not necessary in 
order that the vendor’s administrator 


may recover the purchase money. 
Reynolds _v. Reynolds, 45 Mo.App. 
622. (2) Where the vendor is to give 


a good right and a free deed, and, if 
the purchaser shall make the land 
free, the costs are to be deducted from 
the purchase money, and the purchas- 
er afterward takes out a warrant and 
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nugatory by the purchaser’s act or contract.** 


[§ 1381] (4) Effect of Provision for Payment in 
As a general rule, where the purchase 
price is payable in installments, and the property is 
to be conveyed before all the installments are due, 
the vendor must tender a deed before he can main- 
tain an action for installments due at or after the 
time fixed for the conveyanee,*®® although it is the 
However, where one or more 
of the installments are to be paid before the con- 
veyance is to be made, the vendor may maintain an 
action for any one or more of such prior install- 


Installments. 


first installment.®& 
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ments when due without delivering or tendering a 


a patent, the administrator of the ven- 
dor may sue for the purchase money 
due, without previously tendering a 


deed. Kester v. Rockel, 2 Watts & S. 
(Pa.) 365. 

ont Dubignon v. Loud, 39 S.C.L. 
ee Ark.—Lewis v. Davis, 21 Ark. 


Conn.—Bean vy. Atwater, 4 Conn. 3, 
ORAM AD: «91: 


Ind.—Leonard v. Bates, 
172. 

N.Y.—Eddy v. Davis, 22 N.E. 362, 
116 N.Y. 247; Grant v. Johnson, 5 N. 
Weecdn rev. 6 Barb. 337}: .Smith wv. 
Smith, 31 N.Y.S. 924, 83 Hun 381. 


1 Blackf. 


S.C.—Breithaupt v. Thurmond, 37 
S.C.L. 216. 
[a] Where contract does not fix 


day of payment before conveyance is 
to be excluded, and the payments are 
to be made in installments, the ven- 
dor cannot maintain an action for the 
first installment without first execut- 
ing and tendering a deed. Breithaupt 
v. Thurmond, 37 S.C.L. 216. 


86. Jackson v. Speed, 2 Duv. (Ky.) 
426. Compare Devling v. Little, 26 
Pa. 502 (holding that where the pur- 
chaser is to pay a part of the pur- 
chase money at a certain date, and 
fails to offer to do so, and it is under- 
stood that the deed is ready to be de- 
livered when the vendees are enti- 
tled to receive it, the vendor need not 
tender a conveyance before bringing 
an action for the sum). 


{a] Tllustration.—If a contract for 
the sale of land stipulates that the 
first installment of the price is to be 
paid at a fixed date, and the legal 
title is to be conveyed upon its re- 
ceipt, the vendor cannot coerce pay- 
ment by suit without tendering a 
deed. Jackson v. Speed, 2 Duv. (Ky.) 
426. Compare Hutchings v. Moore, 4 
Mete. (Ky.) 110 (where the contract 
to convey the land and the contract 
to pay therefor were construed to be 
independent, it being held that it was 
not in the contemplation of either 
party that the payment of the subse- 
quent installments of the purchase 
money for which separate notes were 
given, absolute in their terms, was 
to depend on the vendor’s compliance 
with his obligation to convey). 


87. Cal.—Menzel v. Primm, 91 P. 
754, 6 Cal.App. 204. 

Conn.—Bean v. Atwater, 4 Conn. 3, 
TOmAmr. D9, 


Ind.—Strauss v. Yeager, 93 N.E. 
877, 48 Ind.App. 448. 
N.Y.—Eddy v. Davis, 22 N.E. 362, 


116 N.Y. 247; Queens Park Gardens 
v. Spar, 234 N.Y.S. 404, 134 Misc. 40; 
Conners v. Winans, 204 N.Y.S. 142, 122 
Mise. 824. 


Sask.—Standard Trust v. Little, 8 
Sask.L. 205. 


‘129 N.Y.S. 68, 72 Misc. 64; 


Compare Sayre v. Craig, 4 Ark. 10, 
37 Am.D. 757 (holding, in action to 
recover a first installment, that the 
case is one where a day certain is 
fixed for the payment and no day cer- 
tain fixed for the performance, and so 
it was not necessary for plaintiff to 
tender a deed). 

88. Cal.—McCroskey v. Ladd, 31 P. 
558, 96 Cal. 455; Rourke v. McLaugh- 
lin, 38 Cal. 196; Bank of America of 
California v. Ries, (App.) 16 P.(2d) 
1018. 

Ga.—Knowles y. Elyton Land Co., 
15 S.BE. 675, 88 Ga. 642. 

Ill— Gray v. Meek, 64 N.E. 1020, 
199 Ill. 136 [aff 101 Ill.App. 463]; 
Sheeren vy. Moses, 84 Ill. 448; Duncan 
Ve Charles) 5 Wl 561. 

Ind.—Leonard v. Bates, 1 Blackf. 
172; Ginther v. Rochester Imp. Co., 
92 N.E. 698, 46 Ind.App. 378. 

Kan.—Battey v. Beebe, 22 Kan. 81. 


Md.—Christian v. Johnson Const. 
Co., 155 A. 181, 161 Md. 87. 

N.J.—Biddle v. Coryell, 18 N.J.Law 
377, 38 Am.D. 521. 

N.Y.—Miriam Estates v. Hunold, 
Loeffler v. 
Bleier, 117 N.Y.S. 163, 63 Misc. 352. 

Ok1.—Shelton vy. Wallace, 137 P. 694, 
41S OKI 325. 

Pa.—Magaw v. Lothrop, 4 Watts & 
S. 316. 

Wash.—Stevens v. Irwin, 231 P. 783, 
132 Wash. 289. - 

Wis.—Sparta First Nat. Bank v. 
Agnew, 45 Wis. 131. 


Ont.—H. H. Vivian Co. v. Clergue, 
16 Ont.L. 372, 11 Ont.W.R. 1014 [aff 
15 Ont.L. 280, 10 Ont.W.R. 186, 758]; 
Koster v. Holden, 16 U.C.C.P. 331. 


Sask.—Standard Trust v. Little, 8 
Sask.L. 205. ; v 


[a] Maturity of all installments 
pending action.—Where several notes 
maturing at different times are given 
in payment for land, and a bond for 
title taken, it is no defense to an ac- 


‘tion on one of the notes brought be- 


fore the others have matured that the 
vendor has not tendered a conveyance, 
although the other notes have ma- 
tured pending the action. Knowles v. 
Pyeng Land Co., 15 S.E. 675, 88 Ga. 
642. 

[b] Contract containing forfeiture 
clause.—Where it is provided that on 
default in payment of any installment 
the contract may be determined at the 
option of the vendor and all payments 
forfeited, the vendor in suing for an 
installment need not aver that he has 
tendered a deed, or that he is ready 
to convey on payment. Sparta First 
Nat. Bank v. Agnew, 45 Wis. 131. 


[ec] That vendor has mistakenly 
elected to declare whole amount due 
by reason of the purchaser’s default 
does not affect his right to recover in- 
stallments due without first tendering 


Se a 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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deed,$? as where the deed is to be made upon pay- 
ment of the last installment, the obligations as to the 
prior installments will be regarded as independent, 
and the vendor may sue for any installment or in- 
stallments as they become due, except the last, with- 
out tendering a deed;%* but he cannot in such a case 
maintain an action on the last installment due with- 
out tendering a deed;*® and, where the vendor waits 
until the last installment becomes due before suing 
for any of them, he must first tender a deed to the 
purchaser before he can sue for the entire purchase 
price,?® or before he can sue for any installment 


the deed, where the contract does not 
authorize such an election. Loef- 
fler vy. Bleier, 117 N.Y.S. 163, 63 Misc. 
352. 


[d] Under warranty deed bond.— 
Where a bond for a deed contains no 
condition to be performed by the ven- 
dor precedent to the purchaser’s lia- 
bility to pay, the vendor is not bound 
to tender a deed as a prerequisite to 
a suit to recover defaulted payments 
less than the total sum agreed to be 
paid. Ginther v. Rochester Imp. Co., 
92 N.E. 698, 46 Ind.App. 378. 

89. Ill.—Sheeren v. Moses, 84 Ill. 
448; Hunter v. Bilyeu, 39 Ill. 367; 
Headley v. Shaw, 39 Ill. 354; Duncan 
Vo Charles 501i 56ne 

Ind.—Carver_v. Fennimore, 8 Ind. 
135: Mix v. Ellsworth, 5 Ind. 517; 
Hook v. Nebeker, 1 Ind. 257, Smith 92; 
Leonard v. Bates, 1 Blackf. 172. 

Md.—Christian v. Johnson Const. 
Co., 155 A. 181, 161 Md. 87 (dictum). 


Mass.—Kane v. Hood, 13 Pick. 281. 


Miss.—Powell v. Stowers, 47 Miss. 
577; Robinson v. Harbour, 42 Miss. 
795, 97 Am.D. 501, 2 Am.R. 671 [overr 
McMath vy. Johnson, 41 Miss. 439]; 
Terry v. George, 37 Miss. 539; Wrad- 
lington v. Hill, 18 Miss. 560. Contra 
Sadler v. Bowles, 42 Miss. 414 (decid- 
ed on the authority of McMath v. 
Johnson, supra). 


N.J.—Biddle v. Coryell, 18 N.J.Law 
377, 38 Am.D. 521. 


ee v. McCluskey, 45 Barb. 


Okl.—_Graves vy. Chambers, 236 P. 
2550 LOOK ele 

Pa.—Magaw v. Lothrop, 4 Watts & 
Soecgos 

S.C.—American Nat. Bank of Win- 
ter Haven, Fla., v. Caldwell, 164 S.B. 
613, 166 S.C. 194. 

Va.—Roach vy. Dickinson, 9 Gratt. 
(50 Va.) 154. 


sae v. Appleton, 9 Alta.L. 


{a] Time of tender.—Where the 
making of the deed and payment of 
the last note for the purchase money 
are dependent, concurrent acts, to en- 
title the vendor to sue at law on the 
last note, he is bound not only to 
tender a deed before commencing suit, 
but to tender it on the day upon which 
the last note fell due. Carver v, Fen- 
nimore, 8 Ind. 135. 


90. Cal.—Boone v. Templeman, 110 
P. 947, 158 Cal, 290, 189 Am.S:R.-126; 
McCroskey vy. Ladd, 31 P. 558, 96 Cal. 
455; Bohall v. Diller, 41 Cal. 532 [aff 
5 S.Ct. 782, 114 U.S. 47, 29 L.Bd. 61]; 
Bank of America of California v. Ries, 
(App.) 16 P.(2d) 1018. 


Fla.—Sanford y. Cloud, 17 Fla. 532. 
Ga.—Reliance Realty Co. v. Mitch- 
ell, 152 S.H. 295; 41 Ga.App. 124. 


Idaho.—Walsh’ y. Coghlan, 190 P. 
252, 33 Idaho 115. ~ 
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thereof,®! although it has been held that an action 
may be maintained without a tender of a deed, for 
installments due prior to the time for the execution 
of a conveyance, even after the last installment has 
beeome due.®? Where, however, by the terms of a 
contract, all payments are to be made previous to the 
execution of a deed, it is not necessary to eonvey, or 
to offer to convey, before bringing suit, even for the 
last installment.°* It has been held that where, by 
the terms of the contract, on the purchaser’s default 
in the payment of installments, the entire balance of 
the purchase price becomes due and the purchaser 
in default, the vendor is not required to tender a 
deed as a condition precedent to recovery.°* 


[§ 13882] f. Delivery of Possession.?® Where the 
covenants to pay and to deliver possession are inde- 
pendent, the vendor may maintain an action for the 
price without a delivery or tender of possession.°® 
However, where the contract provides that posses- 
sion is to be delivered on or before payment of the 
purchase money, such payment cannot be enforced 
until possession is given or tendered.®’ It has been 
held, however, where the vendor agrees to convey on 
payment,°®* or to give a bond for title,®® and offers to 
perform, that he may maintain an action for the 


‘ 


Tll.—Sheeren v. Moses, 84 Ill. 448. 
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price without first conveying to the purchaser or put- 
ting him in possession. Where under the contract 
the purchaser is to take possession, the vendor may 
recover without giving possession;! and where a 
purchaser invested with the right of entry does not 
take actual possession, he cannot on that ground re- 
sist the payment of a note given for the purchase 
money.” Where the agreement of sale binds the 
vendor to convey by good title and to deliver pos- 
session to the purchaser, even if it is a sale in gross, 
the vendor cannot recover the purchase money for 
any part of the land of which he is unable to give 
the purchaser the possession.* 


[§ 1383] g. Demand for Purchase Money.* 
Where the covenants to convey and to pay are de- 
pendent, the vendor cannot maintain an action for 
the purchase price unless he has demanded the price 
before suit,® although the contract for the price has 
been assigned,® and although the contract rests in 
parol.*? It has been held, however, that a demand 
befcre suit is not necessary where the time for pay- 
ment is fixed in the contract.§ 


[§ 1384] 7. Defenses*®°—a, In General. As a gen- 
eral rule a purchaser of real property may set up in 
defense of an action against him for the purchase 


holder); Scudder vy. Waddingham, 7 


Ind.—McCulloch vy. Dawson, 1 Ind. 
413, Smith 245; Hook v. Nebeker, 1 
Ind. 257, Smith 92; May v. Cole, 8 
Blackf. 479. 


Kan.—Wilsey State Bank vy. Amend, 
TOME 30s LO KanngZo: 


Miss.—Robinson v. Harbour, 42 
Miss. 795, 97 Am.D. 501, 2 Am.R. 671 
[overr McMath v. Johnson, 41 Miss. 
439]. Contra Bowen v. Bailey, 42 
Miss. 405, 2 Am.R. 601 (decided on the 
authority of McMath v. Johnson, su- 
pra). 

N.Y.—Eddy v. Davis, 22 N.E. 362, 
116 N.Y. 247; Beecher v. Conradt, 13 
N.Y. 108, 64 Am.D. 535; Queens Park 
Gardens v. Spar, 234 N.Y.S. 404, 134 
Misc. 40; Conners v. Winans, 204 N. 
Y.S. 142, 422 Misc. 824. 

Okl.—Dubois v. Andrews, 
440, 57 Okl. 227. 

Va.—Roach y. Dickinson, 9 Gratt. 
(50 Va.) 154. 

Wash.—Stevens v. Irwin, 231 P. 788, 
132 Wash. 289; Hogan v. Kyle, 35 P. 
399, 7 Wash. 595, 88 Am.S.R. 910. 

Wis.—Davidson v. Van Pelt, 15 Wis. 
341. 

91. Boone v. Templeman, 110 P. 
947, 158 Cal. 290, 189 Am.S.R. 126; Mc- 
Croskey v. Ladd, 31 P. 558, 96 Cal. 
455; Bank of America of California 
y. Ries, (Cal-App.) 16 P.(2d) 1018; 
Menzel v. Primm, 91 P. 754, 6 Cal.App. 
204; Malaby v. Kuns, 3 Ind. 388; 
Ewing v. Wightman, 60 N.E. 322, 167 
N.Y. 107; Beecher vy. Conradt, 13 N.Y. 
108, 64 Am.D. 535. 


{a] Right of action for several in- 
stallments is merged in entire obli- 
gation, and the whole of the obliga- 
tions of the parties to the agreement 
become dependent and concurrent, and 
the vendor cannot recover any part of 
the purchase money unless he makes 
or tenders a conveyance of the prem- 
ises. McCroskey v. Ladd, 31 P. 558, 
96 Cal. 455. 


[b] Where overdue installment is 
left unpaid until after the time for 
performance of the entire contract has 
expired, and the contract is silent as 
to time of delivering a deed, it should 


15211 


tained on a note given for one of the 
installments. Menzel v. Primm, 91 P. 
754, 6 Cal.App. 204. 

{[c] Where note given in part pay- 
ment is due before time for execution 
of deed, and a suit on the note is not 
commenced until after the time when 
the deed was to have been executed, 
defendant may plead in bar of the ac- 
tion that plaintiff did not, on the day 
appointed by the contract, execute or 
offer to execute the deed. Gorham vy. 
Reeves, 3 Ind. 83. 

92. Gray v. Meek, 64 N.E. 1020, 199 
Ill. 136 [aff 101 Tll.App. 463]; Sheer- 
en v. Moses, 84 Ill. 448. 

93. U.S.—Loud v. Pomona land, 
etc., Co., 14 S.Ct. 928, 153 U.S. 564, 38 
L.Ed, 822. 


Ind.—Burrows v. Yount, 6 Blackf. 
458, 39 Am.D. 439. 


N.Y.—Paine v. Brown, 37 N.Y. 228, 
4 Transcr.A. 195. 

Or.—Oregon & Western Coloniza- 
tion Co. vy. Strang, 260 P. 1002, 123 Or. 
Os 

Ont.—Wilson v. Wittrock, 19 U.C.Q. 
Boon. 


94. Christian vy. Johnson Const. 

Co., 155 A. 181, 161 Md. 87. 

95. Cross references: 

Failure io deliver possession as de- 
fense in action for purchase money 
see infra § 1398. 

Necessity of tender of possession gen- 
erally see supra § 707. 


Sufficiency of tender of possession see 
supra § 708. 


96. Freeland v. Mitchell, 8 Mo. 487. 


97. Bailey v. White, 3 Ala. 33 
Winstandley v. Rariden, 11 N.B. 15, 
110 Ind. 140; Wilson vy. Phillips, 4 La. 
Ann. 158. See also Cords v. Good- 
win, 159 P. 138, 173 Cal. 61 (holding 
that, where one makes an agreement 
of sale binding him to deliver posses- 
sion to the purchaser, the purchaser 
is entitled to possession before being 
called upon to pay the price, and can- 
not be obliged to accept a mere pa- 
per title and rely on his success in an 
action for possession against adverse 


Mo.App. 26 (holding that, where the 
purchaser refuses to accept a deed or 
take possession of the property, the 
title dees not pass, and an action will 
not lie for the purchase money where 
the vendor remains for an indefinite 
period in possession of the rents and 
profits). 


98 Morris v. McKee, 24 S.E. 142, 
96 Ga. 611 [dist Reed v. Dougherty, 
20 S.B. 965, 94 Ga. 6611. 


99. Johnson v. Coffey, 116 S.E. 125, 
29 Ga.App. 407. 


1. Clarke v. Hughes, 13 Barb. (N. 
VOMIT. 


2. Reid v. Davis, 4 Ala. 83. 


3. Cords v. Goodwin, 159 P. 138, 
173 Cal. 61. 


4 Demand for payment of pur- 
oheee money in general see supra § 
5. Sorrells v. McHenry, 38 Ark. 
127; Smith v. Henry, 7 Ark. 207, 44 
Am.D. 540; Kelly v. Mack, 45 Cal. 303. 


6. Smith v. Henry, 7 Ark. 207, 44 
Am.D. 540. ‘ 


7. Smith v. Henry, supra. 
8. Pruitt v. Pruitt, 91 Ind. 595. 


[a] Thus, where a deed provides 
that the grantee shall pay the gran- 
tor’s son a specified sum on his reach- 
ing his majority, it is not necessary 
for the son to make a demand before 
bringing suit, as the time for pay- 
ment is fixed. Pruitt v. Pruitt, 91 Ind. 
odd. 


9. Cross references: 


‘Conditions precedent to defenses see 


infra § 1429. 
Defenses in: 

Action to foreclose purchase-money 
mortgage see Mortgages § 1530 
text and notes 17-19. 

Proceedings to enforce vendor’s lien 
see supra §§ 1223-1225. 

Estoppel of purchaser to deny ven: 

dor’s title see supra § 776. 

Excuses for delay in nonpayment of 

purchase price see supra §§ 717— 

719. 
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price the fraud or misrepresentations of the vendor 
indueing the contract,'® the illegality of the con- 
tract,'1 and such matters as may be interposed as 
defenses in actions for breach of contracts general- 
ly,” such as that the payment has been made,** that 
there has been a valid forfeiture of the contract by 
the vendor,!* that the purchaser has neither accepted 
a deed nor gone into possession,'® or that he has sur- 
rendered and the vendor has accepted possession of 
the property in accordance with the contract.1* But 
it is no defense in such an action that the purchaser 
is an alien and cannot hold land,*'? or that the vendor 
is not within the jurisdiction of the court,'® although 
the purchaser has not received his deed and is not 
entitled to it until all the purchase money is paid; 
or, where the purchaser receives and retains posses- 
sion, that the contract is not binding on the vendor,?° 
or that there has been no tender of a conveyance ;74 
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the land has declined in value;?3 or, where the con- 
tract still subsists, that he is not in possession.”* I 
has also been held that the purchaser cannot defend 
on the ground that he is a mere trustee,?’ although 
the cireumstanees may be such as to make this a 
good defense.2® That the vendor requested payment 
of an excessive amount of cash is no defense where 
the purchaser refused to perform for other rea- 
sons.27 A purchaser in possession is not discharged 
from paying the purchase price by the fact that a 
former tender was refused by the vendor,”* and it is 
immaterial whether or not the price was due at the 
time the tender was made.?® Further illustrations 
of matters which have been held adequate*® or in- 
adequate*®! to constitute a defense in an action for 
the purchase price appear in the cases set out in 
the notes. 


[§ 1385] b. Fraud, Misrepresentation, and Mis- 


that the purchaser, who gave his note for the agreed 
price, agreed to pay too much for the land,?? or that 


10. 
11. 


See infra § 1385. 
See infra § 1390. 


12. See infra text and note 13 et 
seq. And see generally Contracts §§ 
792-800. 


13. Bolte v. Schenk, 210 N.W. 797, 
205 Iowa 834; Loughlin v. Tucker, 48 
Pa.Super. 506; Ellis v. Scarborough, 
279 S.W. 857 [aff (Commn.App.) 289 
S.W. 1002]; Edwards v. White, (Tex. 
Civ.App.) 120 S.W. 914; Cheesman vy. 
Corey, 42 N.B. 409. 


fa] Thus the maker of negotiable 
notes which recite that they were 
given for the purchase price of land, 
in an action thereon by the payee to 
subject the land to a vendor’s lien, 
may show as a defense that the pur- 
chase money was paid when the notes 
were executed. Edwards v. White, 
(Tex.Civ.App.) 120 S.W. 914. 

14. Stevens v. Most, 231 N.W. 47, 
251 Mich. 23; Chicago Boulevard Land 
Co. v. Apartment Garages, 222 N.W. 
697, 245 Mich. 448. 


15. Scudder y, Waddingham, 7 Mo. 
App. 26 

16. Russell v. Berkstresser, 77 Mo. 
417. 

17. Belden v. Wilkinson, 68 N.Y.S. 


205, 33 Misc. 659. 


[a] Bulle applied.—In an action 
for an unpaid balance on a contract 
made with defendant’s decedent, it is 
no defense that, with plaintiff's 
hnowledge, the land was to be acquir- 
ed by a corporation, because decedent 
was an alien and could not hold land, 
and that the corporation made pay- 
ments thereon, as the state alone can 
question the right of an alien to hold 
land. Belden v. Wilkinson, 68 N.Y.S. 
205, 33 Misc. 659. 


18. Rourke vy. McLaughlin, 38 Cal. 
196. 

19. Rourke v. McLaughlin, supra. 

20. Coldcleugh vy. Johnson, 34 Ark. 
312. 


Effect of possession generally see 
infra §§ 1388, 1424, 1425. 

21. Chastain v. Platt, 143 S.E. 378, 
166 Ga. 307 [rev 137 S.E. 409, 36 Ga. 
App. 581). 

[a] “his is so for the reason that 
it would be unjust to permit the pur- 
chaser to remain in possession, re- 
fuse to pay the purchase money, and 
keep the land.” Chastain v. Platt, 143 
S.B. 378, 379, 166 Ga. 307 [rev 1387 S. 
BE. 409, 36 Ga.App. 581]. 

Effect of possession as precluding 


defense of: 


Breach of covenant or condition see 
infra § 1424. 


Fraud or misrepresentation see 
frase lsss 
22. Huffman y. Cauble, 86 Ind. 591. 


23. Horne v. Rogers, 35 S.E. 715, 
110 Ga. 362, 49 TRA, 276: 


24. Clay v. Dennis, 3 Ala. 375. 


25. Sullivan v. Mannix, 6 OhioDec. 
(Reprint) 992, 9 Am.L.Rec. 409; Crane 
v. Thayer, 18 Vt. 162, 46 Am.D. 142. 


[a] Rule applied.—Where one who 
takes the title to property in his own 
name, giving a note therefor, after- 
ward goes into possession, and makes 
extensive improvements without the 
consent of the person for whom it is 
alleged he purchased it, and to whom 
he gave the note as payment, and does 
not account for rent, but treats the 
property as his own, he cannot set up 
in defense of payment of the note that 
he was a mere trustee. Sullivan v. 
Mannix, 6 Ohio Dec. (Reprint) 992, 
9 Am.L.Rec. 409. 


26. Hoefling v. Dobbins, 42 S.W. 
541, 43 S.W. 262, 91 Tex. 210 [rev (Civ. 
App.) 40 S.W. 58]. 


fa] Illustration.—It is a good de- 
fense that defendant accepted a deed 
under an agreement that he was to 
hold the title merely as trustee, for 
a third person to whom he was to con- 
vey the land, and pay plaintiff out of 
the proceeds of such resale, and that, 
after the conveyance to defendant, 
plaintiff repudiated the agreement 
and so slandered the title that the 
third person refused to _ purchase. 
Hoefling v. Dobbins, 42 S.W. 541, 43 
S.W. 262, 91 Tex. 210 [rev (Civ.App.) 
40 S.W. 58]. 


27. Spielman vy. Albinson, 
W. 319, 183 Minn, 282. 


in- 


236 N. 


23. Rhorer, v,, Bila, 23. Py 274, 83 
Cale 6: 
29. Rhorer v. Bila, supra. 


30. And see cases infra this note. 


[a] Defenses held adequate.—(1) 
Where in-a suit on a note for part of 
the price of land defendants offer to 
pay the note, the fact that they claim 
that they are not liable for interest 
asked by plaintiff does not defeat 


‘their right to equities, since a pur- 


chaser to obtain equities need not 
agree to pay all that is demanded by 
the vendor, regardless of the justice 
of the claim. Ball v. Belden, 126 S.W. 
20, 59 'Tex.Civ.App. 29. (2) Where the 


take—(1) In General. 
er of land may set up the false and fraudulent rep- 


As a general rule a purchas- 


vendor, in a contract calling for pay- 
ment in installments and making time 
of the essence, was ready to waive 
forfeiture for nonpayment of install- 
ments at maturity by delivering .a 
deed executed by a third person in 
whose name the title stood on pay- 
ment of the price and tendered full 
performance, that the title stood in 
the name of the third person and that 
the contract was not acknowledged 
did not defeat a recovery on the note 
given for the first payment stipulated 
for in the contract. Ankerson y. Lar- 
son, 107 P. 879, 58 Wash. 113. 


$1. Hodsdon vy. Smith, 14 N.H. 41; 
Rider v. Radford, ¢(Tex.Civ.App.) 151 


S.W. 1181. And see cases infra this 
note. 
[a] Defenses held inadequate.— 


(1) That the purchaser lost property 
through neglect to pay mortgage, per- 
mitting it to be foreclosed and not 
redeeming, did not prevent recovery 
by the vendor on a note given there- 
for. Colvin v. Fagg, 249 P. 70, 30 
Ariz. 501. (2) A purchaser could not 
defeat the vendor’s recovery of the 
balance of the purchase price on the 
theory that the vendor had caused the 
deed to be executed from a third party 
to the purchaser and that the contract 
had merged into a deed to which the 
vendor was not a party, as the pur- 
chaser was not entitled to a deed un- 
til he had performed. Kilby v. Mur- 
ray, 188 N.W. 801, 194 Iowa 189. (3) 
Where the purchaser gave the ven- 
dor’s agent a check for a portion of 
the purchase price with the under- 
standing that the check should be 
held until the parties could make a 
settlement as to the amount due the 
vendor, but subsequently refused pay- 
ment of the check and it was protest- 
ed, such tentative agreement to com- 
promise did not preclude the vendor 
from bringing action on the contract 
to recover the amount due him there- 
under. Kilby v. Murray, supra. (4) 
Purchasers were not entitled to com- 
plain that the vendor reserved only 
one half of mineral rights in the 
land, but leased the whole thereof, in 
view of judgment crediting them for 
one half of the mineral leases. Crich- 
ton Co. v. Grigsby, 106 So. 562, 159 
La. 1053. (5) That a bank which held 
notes for the price of land wrongfully 
delivered them to the purchaser on 
too small a payment is no defense to 
an action against the purchaser for 
an unpaid balance of the purchase 
money. Davis v. Fain, (Tex.Civ.App.) 
12: SAW 2s. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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resentations made by the vendor as to the quantity, 
quality, value, boundaries, or location of the land,?” 
or as to his title or interest,®* or fraudulent repre- 
sentations that certain things would be done to en- 
hance the value of the land,?4 as a defense in an 
action for the purchase price, or on a note or check 
given therefor, provided such representations were 
knowingly false,*> made with an intent to deceive,?® 
and were relied on by the purchaser, to his preju- 
dice.*7 The right to set up fraud as a defense is 
not affected by the fact that the fraud, as a ground 
for rescission of the contract, has been waived by 
laches.** But it has been held that, where a deed 
has been delivered to the purchaser, a defense of 
fraud in the consideration of the contract necessa- 
rily involves an inquiry into the consideration on 
which the deed was based, and that to allow such 
defense would violate the rule that the considera- 
tion of an instrument under seal cannot be inquired 
into in a court of law.?® It has also been held that, 
while fraudulent representations would be a good 
of counterclaim, they do not constitute a complete 
defense authorizing a dismissal of the action.t® On 
the other hand it has been held that, where the pur- 
chaser, in an action on a purchase-money note, in- 
tends to rely on his alleged rescission of the contract 
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for fraud, he may set up such fraud as a complete 
defense, and is not bound to plead it by way of coun- 
terclaim.*t A purchaser who contracts to sell a por- 
tion of the land to another, and gives to his own ven- 
dor, in part payment, a note signed by such other 
as principal, and himself as surety, may set up the 
fraud of his vendor in the original contract as a de- 
fense to an action on the note.*? 


[§ 1386] (2) Necessity for Rescission.t? The 
purchaser may rely on the fraud as a defense by way 
of counterclaim or recoupment in an action by the 
vendor for the price, without rescinding or offering 
to rescind the contract,** at least where damages go 
to the full amount of the note sued on;*® and, where 
the misrepresentation is merely as to an easement 
appurtenant to the land, he may set up such defense 
pro tanto, although he is in possession of the prop- 
erty,*® the case not coming within the rule that a 
purchaser in possession cannot set up as a defense to 
an action for the purchase money misrepresentations 
as to title.*’ But as the purchaser cannot keep the 
land and refuse to pay the purchase price, he cannot 
set up such fraud of the vendor as a complete de- 
fense to an action for the purchase price without 
rescinding and offering to reconvey on discovering 


_ 82. U.S.—Richardson y. Lowe, 149] Hirsch, 2 Woodw. 158. Sask.L. 371. 

620, 19 LC. CsAC SLT Tex.—Griffeth vy. Hanks & Collins, [a] In case of fraud and insolven- 
Ala.—Williamson y. Tyson, 17 So.|46 Tex. 217; Rhode v. Alley, 27 Tex.|cy of the vendor, the purchaser may 

836, 105 Ala. 644, 443; Green y. Chandler, 25 Tex. 148; | successfully 


Conn.—Stevens vy. 45 


Conn. 507. 

Ga.—Phillips vy. O’Neal, 13 S.E. 819, 
87 Ga. 727; Jackson y. Jackson, 47 
Ga. 99. 

Ill.—Grimes v. Williams, 16 Ill. 47; 
Kovidland ve. Lott, <3) Ty 13,1533) Amb! 
435. 

Ind.—Nichols v. Colgan, 30 N.E. 
301, 130 Ind. 341; Scheible v. Slagle, 
89 Ind. 323; Harris v. McMurray, 23 
Ind. 9. 

Iowa.—Parks v. Burbank, 12 N.W. 
729, 58 Iowa 707. 

Ky.—Rogers v. Thornton, 42 S.W. 
97, 101 Ky. 650, 19 Ky.L. 784; Fristoe 
v. Laytham, 36 S.W. 920, 18 Ky.L. 157. 

Me.—Hammatt v. Emerson, 27 Me. 
308, 46 Am.D. 598. 

Mass.—Silverman v. Rothfarb, 142 
N.E. 152, 247 Mass. 456. 

Mich.—Morman y. Harrington, 
N.W. 242, 118 Mich. 6238. 

Miss.—Myers v. Estell, 47 Miss. 4; 
Endicott v. Penny, 22 Miss. 144; An- 
derson y. Hill, 20 Miss. 679, 51 Am.D. 
130; Brewer v. Harris, 10 Miss. 84, 

41 Am.D. 587. 

Nev.—Fishback y. Miller, 
428. 

N.H.—Concord Bank y. Gregg, 
NSE esio ls 

N.J.—Schmidt v. Frey, 90 A. 1123, 
86 N.J.Law 215; Roberts v. James, 85 
A. 244, 83 N.J.Law 492, Ann.Cas.1914B 
859. 

N.Y.—Krumm vy. Beach, 96 N.Y. 
398; Farmers’ Nat. Bank v. St. Regis 
Paper Co., 78 N.Y.S. 889, 77 App.Div. 
558; Scarsdale Pub. Co. v. Carter, 116 
NoY.S.-731, 63 Mise. 271. 


Ohio.—Ketchum v. Phillips, 4 Ohio 
Dec. (Reprint) 81, 1 Clev.L.Rep. 9. 


Okl.—Martinson v. Hamil, 269 P. 
255, 182 Okl. 70; Reger v. Henry, 150 
Bazin. 

Pa.—Sulkin v. Gilbert, 67 A. 415, 
218 Pa. 255; Lowry v. McLane’s 
Adm’rs, 3 Grant 333; Stewart v. Trim- 
ble, 15 Pa.Super. 513; Hawley v. 


Giddings, 


77 


15 Nev. 
14 


Thompson y. Lutz, (Civ.App.) 278 S. 
Wi7 333. 

Vt.—Kelly v. Pember, 35 Vt. 183. 

Va.—Lake v. Tyree, 19 S.E. °787, 
90 Va. 719. But see Mangus v. Mc- 
Clelland, 22 S.BE. 364, 93 Va. 786. 

[a] MIllustration—A defendant, 
when sued on a note for the price of 
real estate, may show the actual con- 
sideration of the note and what land 
was pointed out to him as the sub- 
ject matter of the sale and that the 
deed did not convey the land so point- 
ed out. Varnon v. Nabors, 66 So. 593, 
189 Ala. 464. 

{b] Where purchaser is entitled to 
rescission for fraud, in a suit brought 
by him for that purpose, the vendor 
cannot recover on his cross action on 
a purchase-money note. Burnett v. 
Boyer, (Tex.Civ.App.) 285 S.W. 670. 

[c] Representation as to improve- 
ments.—The purchaser may show that 
the vendor fraudulently represented 
that certain improvements, actually 
on the property of another, were on 
the land sold. Grimes y. Williams, 
16 Ill. 47. 


Cross references: 

Defense as against assignee of pur- 
chase-money note see infra § 1430. 

Effect of possession by purchaser see 
infra § 1388. 

Fraud or misrepresentation by ven- 
dor as invalidating contract see su- 
pra § 117 et seq. 

33. Ark.—Crowell v. 

Ark. 348. 

Ind.—James v. Lawrenceburgh Ins. 

Co., 6 Blackf. 525. 


Mo.—Smith v. Funk, 57 Mo. 239. 

Okl.—Schechinger v. Gault, 130 P. 
305, 35 Okl. 416, Ann.Cas.1914D 468. 

Pa.—Wilson y. Kirk, 7 A. 88, 109 
Pa. 606. 


Packard, 35 


Tenn.—Leird v. Abernathy, 10 
Heisk. 626. 
Tex.—Morris v. Brown, 85 S.W. 


1015, 38 Tex.Civ.App. 266. 
Sask.—Strickee v. Ruckeman, 7 


resist payment by a 
cross bill setting forth specifically the 
defects, and charging the fraud and 
insolvency. Leird v. Abernathy, 10 
Heisk. (Tenn.) 626. 


_ [b] Fact that purchaser has been 
induced by fraudulent representations. 
to accept quitclaim deed is a good 
defense to a suit for the purchase 
price, notwithstanding his refusal of 
a warranty deed subsequently tender- 
aS ae vendor. Smith v. Funk, 57 
Mo. : 


Misrepresentations and fraud by 
vendor as to title, estate, or interest 
in general see supra §§ 134-136. 

34. Printup v. Rome Land Co., 15 
S.E. 764, 90 Ga. 180; Thrasher v. Cobb 
Real Estate Co., 78 S.E. 254, 12 Ga. 
App. 718. 


35. See supra §§ 157-159. 

36. See supra §§ 158, 159. 

37. See supra §§ 160-172. 

38. Richardson y. Lowe, 149 FE. 


625, 79 C.C.A. 317. 

39. Stryker v. Vanderbilt, 25 N.J. 
Law 482. 

40. Farmers’ Nat. Bank vy. St. Re- 
gis Paper Co., 78 N.Y.S. 889, 77 App. 
Div. 558. 

Counterclaim for damages arising 
from fraud see infra §§ 1440-1443. 


41. Hall v. Hogan, (Mo.App.) 271 
S.W. 545. 


42. Hammatt v. Emerson, 27 Me. 
308, 46 Am.D. 598. 


43. Rescission by purchaser gen- 
erally see supra § 423 et seq. 


44, Allen v. Henn, 64 N.E. 250, 197 
Ill. 486 [aff 97 Ill.App. 378]; Morman 
v. Harrington, 77 N.W. 242, 118 Mich. 
623; Lassall v. Pati, 55 N.Y.S. 1084, 
25 Misc. 561, 28 N.Y.Civ.Proc. 328. 


45. Kelly v. Pember, 35 Vt. 183. 

46. Noojin v. Cason, 27 So. 490, 124 
Ala. 458. 

47. \ Noojin v. Cason, 27 So. 490, 124 
Ala. 458. 

Effect of possession by purchaser 
generally see infra § 1388. 
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the fraud.48 Some authorities have laid down the 
rule that, where the land had some value at the time 
the contract was entered into, rescission is a condi- 
tion precedent to the maintenance of a defense, 
based on fraud, in an action for the purchase price; 
but that, where the land was entirely without val- 
ue, rescission for fraud is not necessary, there being 
in such case nothing of value to return.*® 


[§ 1387] (8) Waiver of, or Estoppel To Urge, 
Defense—(a) In General. A vendor may by his acts 
or conduct estop himself to insist on, or waive, his 
right to set up a mistake, or fraud of the vendor, as 
a defense,®° and whether he has done so depends on 
the nature of the acts or conduct and the cireum- 
stances of the ecase.°' The purchaser is precluded 
from setting up a defense where after discovery of 
the fraud and misrepresentations of the vendor, he 
retains possession under the contract,®? or gives a 
note for the purchase price,°* or makes payments on 
the price, asks for time, and endeavors to raise mon- 
ey to pay the balance due on the price,®* or accepts 
a deed®® with covenants of warranty.°® On the 
other hand, it has been held that the acceptance of 
a quitelaim deed by the purchaser does not preclude 
him from resisting a recovery of the purchase price 
on the ground that, in a suit pending at the time of 
the sale, the pendency of which was fraudulently 
concealed from him, the conveyance to his grantor 
had been set aside as fraudulent;°* that, where the 


48. Butler v. Rockwell, 23 P. 462,| Me. 403. 


(2) An acknowledgment by 
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purchaser seeks to recoup his damages for the ven- 
dor’s fraudulent representations, and does not seek 
a rescission of the contract, the fact that he accepts 
a deed after discovering the fraud does not estop him 
from setting up such fraud as a defense;°* that the 
mere payment of an installment after discovery of 
the fraud does not estop the purchaser from resisting 
a recovery as to the balance;®® and that the fact 
that the purchaser made payments on the purchase- 
money notes, without objection as to alleged misrep- 
resentations of the quantity and value of.the land, 
would not estop him from setting up such misrepre- 
sentations as a defense in an action on the notes, 
where his conduct did not induce any action on the 
part of the vendor,®° 


[§ 1388] (b) Possession.*! Where, after discov- 
ery of the fraud or misrepresentations, the purchaser 
retains possession of the land sold, he cannot defend 
an action for the price on the ground of fraud in the 
sale,®°? although the vendor is insolvent,®? but, in 
order to avail himself of such defense, must surren- 
der possession and, rescind or offer to rescind the 
contract.°* Thus a purchaser in possession under a 
general warranty deed from the vendor cannot in 
such a ease defend an action for the price on the 
ground that the vendor made false representations,°*® 
as he should offer to surrender the deed to be can- 
celed so that both parties could be remitted to their 
original rights,°° or show some excuse for not doing 


72 Tex. 293. 


14 Colo, 125, [aff 11 S:Ct 235, 133 U: 
S. 52, 34 L.Ed. 869]; Soper v. St. Re- 
gis Paper Co., 77 N.Y.S. 896, 38 Misc. 
294 [aff 78 N.Y.S. 782, 76 App.Div. 
409]; Linsey v. Ferguson, 3 Lans. (N. 
Ne) .6: 

49. Exchange State Bank v. Buck- 
ley, 194 N.W. 949, 198 Iowa 437. 


50. Ala.—Ansley v. Piedmont 
Bank, 21 So. 59, 113 Ala. 467, 59 Am. 
S.R. 122; Patton vy. England, 15 Ala. 
69. 


Mich.—Manley v. Saunders, 27 Mich. 
347. 

INaY.—Viernol” v. ‘Vernol, 63 IN3Y: 
45; Isham v. Davison, 1 Hun 114, 3 
Thomps.&C. 745. 


Tenn.—Kerns v. Perry, 
48 S.W. 729. 


B.C.—Stewart v. Cunningham, 21 B. 
C; 255. 


Ont,—Davis v. Whittington, 15 Ont. 
W.N. 160. 


51. See cases infra this note; 
infra text and note 52 et seq. 


[a] Where, in an action for the 
price of land, there is a dispute as 
+o the amount, and the evidence shows 
that the vendor’s understanding was 
as he asserted it, and the preponder- 
ance of evidence shows that the pur- 
chaser either so understood it, or 
knowing how the vendor understood 
it, failed to suggest any mistake, the 
purchaser is estopped from asserting 
a different contract from that which 
he left the vendor to understand. 
Manley v. Saunders, 27 Mich. 347. 


{[b] Acts or omissions not consti- 
tuting estoppel or waiver.—(1) The 
pendency of a suit brought by the pur- 
ehaser against the vendor, to recover 
damages because the sale was effect- 
ed by fraudulent representations, does 
not preclude the purchaser from giv- 
ing evidence of fraud in defense of 
an action on a note given for the pur- 
chase money. Whittier v. Vose, 16 


(Ch. App.) 


and 


a purchaser, in an act of sale of real 
estate, of possession of the land sold, 
refers exclusively to the possession 
which the vendor has; and, if a third 
person is in possession at the time, 
and the vendor conceals that fact 
from the purchaser, he is guilty of a 
fraud, which will entitle the purchas- 
er to relief, notwithstanding his ac- 
knowledgment. Flynn vy. Moore, 4 
La.Ann. 400. (3) Failure to return 
bond to convey. Wyman y. Heald, 17 
Me. 329. 


52. See infra § 1388. 


53. Isham v. Davison, 1 Hun (N. 
Y.) 114, 3 Thomps.&C. 745; Loper v. 
Robinson, 54 Tex. 510. 


[a] Dlustration.—Where a_ note 
for the purchase money of real estate 
is given by the purchaser with full 
knowledge, or means of knowledge, 
of the extent of the purchase, it is 
no defense to an action thereon that 
the vendor represented that a certain 
tract of land was covered by the deed, 
which was not in fact embraced in 
the description. Isham vy. Davison, 1 
Hun (N.Y.) 114, 3 Thomps.&C. 745. 


54. Kerns v. Perry, (Tenn.Ch.App.) 
48 S.W. 729. See also McMillan v. 
Pink, 14 Ont.W.N. 212 (ratification, 
adoption of, and payment on, agree- 
ment after issue of fraud raised). 
But see infra text and note 60. 


55. Vernol v. Vernol, 63 N.Y. 45. 


56. Patton v. England, 15 Ala. 69; 
Cullum v. Mobile Branch Bank, 4 Ala. 
21, 37 Am.D. 725. 


57. Rogers v. Thornton, 42 S.W. 
97, 101 Ky. 650,19 Ky.L. 784. 


58. Allen v. Henn, 64 N.H. 250, 197 
Ill. 486 [aff 97 Ill.App. 378]; Morman 
v. Harrington, 77 N.W. 242, 118 Mich. 
623. 


59. Lassally. Pati oor Newco 4s 
25 Mise. 561, 28 N.Y.Civ.Proc. 328. 


60. Merrill v. Taylor, 10 S.W. 532, 


61. Right of purchaser in posses- 
sion to raise objections to title see in- 
fra § 1424. 


62. Ansley v. Piedmont Bank, 21 
So. 59, 113 Ala. 467, 59 Am.S.R. 122; 
Sivoly v. Scott, 56 Ala. 555; Lett v. 
Brown, 56 Ala. 550; Calloway v. Mc- 
Elroy & Flannagin, 3 Ala. 406; Stone 


Ve Gover, ly Ala 207-5 sChnistianwi we 
Scott, 1 Stew. (Ala.) 490, 18 Am.D. 
68; Christian v. Scott, Minor (Ala.) 


354; Butler v. Rockwell, 23 P. 462, 14 
Colo. 125 faff-11 S.Ct. 235, 188 U.S. 
52, 34 L.Ed. 869]; Lindsley v. Fer- 
guson, 49 N.Y. 623; Lamerson v. Mar- 
vin, 8 Barb. (N.Y.) 9; Linsey v. Fer- 
guson, 3 Lans. (N.Y.) 196; Soper v. 
St. Regis Paper Co., 77 N.Y.S. 896, 38 
Mise. 294. 


63. Sivoly v. Scott, 56 Ala. 555. 
64. Linsey v. Ferguson, 3 Lans. 
(N.Y.) 196; Soper v. St. Regis Paper 


Co., 77 N.Y.S. 896, 38 Misc. 294. 


65. Tissot v. Throckmorton, 6 Cal. 
471; Howard v. Witham, 2 Me. 390 
(as to title); Key v. Jennings, 66 Mo. 
356; Hanna v. Savage, 35 P. 127, 36 
P. 269, 7 Wash. 414. 


66. Ansley v. Piedmont Bank, 21 
So. 59, 113 Ala. 467, 59 Am.S.R. 122; 
Tissot v. Throckmorton, 6 Cal. 471; 
Cowen v. Harrington, 48 P. 1059, 5 
Idaho 329. 


[a] Mllustrations.—(1) A purchas- 
er who, knowing of false and fraud- 
ulent representations, makes no offer 
to rescind until suit is brought on the 
purchase-money notes five and one- 
half years after the sale, is barred by 
his delay. Allgood v. Piedmont Bank, 
22 So. 35, 115 Ala. 418.) (2) A. pur- 
chaser who has retained the property 
for two and one-half years cannot de- 
fend against an action for the price 
on the ground that he was induced 
to make the purchase by fraud. Cow- 
ee Harrington, 48 P. 1059, 5 Idaho 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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so before action brought.*7 This rule, however, does 
not apply where the possession does not accrue from 
the purchase.®§ 


[§ 1389] c. Statute of Frauds. As a general rule 
the statute of frauds is a good defense to an action 
by a vendor on an oral contract of sale of land to 
recover the purchase price,®® unless a deed has been 
executed and delivered to or accepted by the pur- 
chaser ;*° but a deed placed in the hands of the ven- 
dor’s agent, to be held until the price is paid, is not 
such a delivery to the purchaser as will enable the 
vendor to maintain an action for the price.71 A pur- 
chaser in possession under a contract for title cannot 
resist payment of the purchase price on the ground 
that he did not sign the contract,’ and a purchaser 
who enters into possession under a parol contract to 
convey is liable for the purchase price on tender of a 
sufficient deed, although the possession is not such 
as would entitle him to specifie performance of the 
contract.7* 


[§ 1390] d. Ilegality..4 As a general rule it is 
a good defense to an action by the vendor to recover 
purchase money due that the contract under which 
the money is sought to be recovered is an illegal 
one,‘° unless the vendor was not a party to the il- 
legal purpose;7® mere knowledge on his part that 
the purchaser at the time of the purchase intended 
to use the property for an illegal purpose is no de- 
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fense.‘7 But it has been held that an answer setting 
up that the grantor, to defraud the government and 
render the deed to defendant invalid, had caused the 
consideration to be stated in the deed at a less sum 
than the true amount was no bar.7® The fact that 
the vendor had not complied with statutory require- 
ments at the time the contract was made is no de- 
fense where he did comply with such requirements 
before the time fixed for delivery of the deed.*® 


[§ 1391] e. Agency. Want of authority of an 
agent to make the contract of sale may constitute a 
good defense to an action for the purchase price,*® 
unless the vendor has ratified the contract before 
the purchaser has sought to withdraw therefrom ;*? 
and, where one falsely represented himself as an 
agent authorized to sell land, and gave his own bond 
to make title, the purchaser cannot be compelled to 
pay the purchase money unless he obtains title, espe- 
cially if the agent is insolvent.82 But it is not a 
good defense that the agent who negotiated the sale 
was a partner of the vendor’s husband, and did not 
disclose that fact to the purchaser, where the agent 
acted for, and was paid by, the vendor.’* 


[§ 1392] f. Breach of Covenants or Conditions*+— 
(1) Ground of Defense Generally. A purchaser, 
when sued for purchase money due, may set up in 
defense the breach of a dependent covenant or con- 
dition in the contract or bond for title,®® but not 


67. Ansley v. Piedmont Bank, 21 
So. 59, 113 Alay 467, 59 Am.S.R. 122. 
68. Watson v. Kemp, 41 Ga. 586. 
69. Cagger v. Lansing, 43 N.Y. 550 
[rev 57 Barb. 421]. Generally see 

Frauds, Statute of §§ 129-233. 


70. Cagger v. Lansing, 43 N.Y. 550 
[rev 57 Barb. 421]; King v. Smith, 33 
Vt. 22. See also Frauds, Statute of $ 
431. 

[a] Tender by vendor, in a verbal 
contract, of a sufficient deed, within 
the terms of the contract, to the pur- 
chaser, who refuses to accept it, is 
not equivalent in law to an acceptance 
of the same by the latter, and it is not 
such an execution of the contract as 
will enable the vendor to recover in 
an action of assumpsit for the price 
of the real estate. King v. Smith, 33 
Wits. 22. 

71. Sowards v. Moss, 80 N.W. 268, 
59 Neb. 71 [rev 78 N.W. 373, 58 Neb. 
119]; Cagger v. Lansing, 43 N.Y. 550 
[rev 57 Barb. 421]. 

72. Walker v. Owen, 79 Mo. 563 
(holding that a purchaser of improved 
realty, who has paid a small portion 
of the price, and remains in posses- 
sion, under a contract of purchase, 
until the improvements are burned, 
cannot escape payment on a tender of 
a deed on the ground that he did not 
sign the contract). 

73. Stephens v. Harding, 67 N.W. 
746, 48 Neb. 659. 


74. As affecting validity of con- 
tract see supra §§ 179-189. ° 


75. Hooker v. De Palos, 28 Ohio 
St. 251; Davis v. Houston, 2 Yeates 
(Pa.) 289. 

[a] Illustration.—Where lands of 
an intestate were appraised by order 
of the orphans’ court, and accepted 
by one of the daughters, who con- 
veyed them to a stranger, and he 
thereupon gave bond to pay the dis- 
tributive shares of the other children, 
in an action by the other children on 
the bond, defendant may show the 
illegitimacy of the daughter as a de- 
fense. Davis v. Houston, 2 Yeates 


(Pa.) 289. 

[b] One who has sold land to pro- 
jector of unlawful lottery or gift en- 
terprise, to be used as prizes in the 
scheme, whether the contract is still 
executory or has been partially or 
fully executed, will be regarded in 
pari delicto with the purchaser, and 
therefore not entitled to maintain an 
action for the price. Hooker v. De 
Palos, 28 Ohio St. 251. 


Effect of illegality of contracts gen- 
erally see Contracts §§ 440-480. 


76. Webber v. Donnelly, 33 Mich. 
469. 

77. Webber vy. Donnelly, supra. 
5 78. Lambert v. Whitelock, 29 Ind. 
6. 

79. Coddington v. Hoblit, 49 fll. 
App. 66. 


[a] Fact that, at time when con- 
tract was executed, lots sold had not 
peen platted, and the plat thereof re- 
corded, as required by statute, before 
lots shall be offered for sale, is no 
defense in an action for the price, 
where the requirements of the law 
have been fully complied with before 
the time when, according to the con- 
tract, the deed was to be delivered. 
Coddington y. Hoblit, 49 Ill.App. 66. 


80. Stewart v. Insall, 9 Tex. 397. 


[a] Revocation of agent’s author- 
ity.—Where a note is given in part 
payment for land sold and conveyed 
by an attorney in fact after the rev- 
ocation of his authority by the death 
of his principal, the court will not 
enforce the payment of it. Stewart 
v. Insall, 9 Tex. 397. 


Authority of agent to purchase see 
Agency §§ 224-228. 


81. Delano v. Jacoby, 31 P. 290, 96 
Cal. 275, 31 Am.S.R. 201. 


[a] Rule applied.—Grantees in a 
deed executed by an attorney cannot 
set up as a defense to an action on 
purchase-money notes want of author- 
ity in the attorney to convey, al- 
though the power and certificate of 
acknowledgment thereto are defective, 


where the vendor, by accepting the 
proceeds of the sale paid him by the 
attorney, is estopped to claim such 
want of authority. Delano v. Jacoby, 
319.290; 96 ‘Cali 2755 30 eAm:- Shey. 20ue 

82. Alderson v. Harris, 12 Ala. 580. 


83. Keeble v. Jefferson County Sav. 
Bank, 9 So. 583, 93 Ala. 361. 
84. Cross references: 
Conditions precedent to defense see 
infra § 1429. 
Defects in? 
Quality or 
1421. 
Quantity see infra § 1420. 
Title see infra §§ 1403-1419. 
Effect of: 
Agreement to pay to third person 
see infra § 1432. 
Assignment see infra § 1430. 
Set-off, counterclaim, or recoupment 
see infra §§ 1436-1439. 


Waiver or estoppel affecting breach 
as defense see infra §§ 1422-1427. 


85. Fla.—Harper v. Bronson, 139 
So. 203. 


Ga.—Epps v. Waring, 20 S.E. 645, 
93 Ga. 765. 


Ill.—Weiss v. Binnian, 52 N.E. 969, 
178 Ill. 241 [aff 78 Ill.App. 292], 


Mich.—Pack v. Mackay, 246 N.W. 
144, 261 Mich. 348. 


Or.—T. B. Potter Realty Co. v. Der- 
by, 147 P. 548, 75 Or. 563. 


Tex.—Conner v. McAfee, 244 S.W. 
210. 

Va.— Riverside Residence Co. v. 
Husted, 64 S.E. 958, 109 Va. 688; Ayres 
v. Robins, 30 Gratt. (71 Va.) 105. 


fa] MIllustration.—In an action on 
a note given in payment of land un- 
der a parol contract, it is a good de- 
fense that plaintiff did not build a 
house for defendant, as promised, or 
construct a street, as agreed, to the 
lot sold. Epps v. Waring, 20 S.E. 645, 
93 Ga. 765. 


location see infra § 
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the breach of an independent or collateral cove- 
nant,>® or of a covenant or agreement for which there 
was no consideration.s? It has been held that the 
nonperformance of the condition of a title bond may, 
under certain circumstances, be an equitable defense 
to an action for the purchase money;** but not 
where a negotiable note is given for the purchase 
price, and such note is to be paid at maturity in any 
event.S® Where the obligee of a bond agrees not to 
sue the obligor thereon until the obligee has per- 
feeted the title, the obligor cannot, as a defense to 
an action on the bond, set up a failure to convey 
the land pursuant to the covenant, as the remedy of 
the obligor is by an action against the obligee for 
the breach of the eovenant;®® nor can such a de- 
fense prevail where it does not appear what the 
terms of the contract were and defendant is in pos- 
session of the land without showing any outstand- 
ing title.®* 

[§ 1393] (2) Where Deed Has Been Given. After 
a deed has been given and accepted, the purchaser 
may set up as a defense a breach of an incidental 
covenant in the contraet which is not merged in the 
deed;°? but as a general rule the contract to convey 
is merged in the deed, and after aeceptance of the 
deed the purchaser cannot, in the absence of fraud or 
mistake, set up in defense a breach of a covenant 
or condition in the eontract,®* but must rely on his 
covenants in the deed and bring his action on them 
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in an action for the purchase price, set up that. the 
deed, which he accepted and under which he went 
into possession, does not contain a certain warranty, 
as provided by the contract of sale.°® But a pur- 
chaser under a warranty deed may set up in defense 
a breach of covenant in the deed,®® such as a breach 
of covenant against easements,?’? to the extent of 
the damages suffered by him, by reason of such 
breach. 

[§ 1394] (3) What Constitutes Breach as De- 
fense®®—(a) In General. A breach sufficient to con- 
stitute a defense to an action for purchase money 
exists when,' and only when,” the vendor refuses or 
neglects to perform covenants or conditions on his 
part to be performed, and, where the vendor has 
not made a breach, the purchaser cannot refuse to 
perform and set up his own default as a defense ;% 
nor can the purchaser set up a breach by the ven- 
dor, as a defense, where by his own acts he has made 
it impossible for the vendor to perform,* or where 
he has failed to perform conditions precedent on his 
part,® or has waived his right to take advantage of 
the breach.® So a purchaser who is to receive a war- 
ranty deed when he has completed payments cannot, 
in an action for one of the payments, question the 
form of the deed to be given, but must wait until he 
has performed, or judgments have been taken against 
him for the payments due, and a deed tendered.* 
The neglect of an agent of the purchaser, with au- 


atter a breach thereof.?* 


Thus a purchaser cannot, 


ages will not constitute a defense to 
a suit for unpaid purchase money be- 
one cent. Van 


86. Morrison Vv. Katon, Tapp. 
(Ohio) 205. cue pe 

[a] Zllustration.—The purchaser; YOUG the amount o ne 
cannot avoid paying the contract} Nest v. Kellum, 15 Ind. 264. 


price, although the vendor has broken 
a collateral agreement not to conduct 
a similar business in the town. Mor- 
rison v. Eaton, Tapp. (Ohio) 205. 

87. Turner v. Farmers’ Bank, 44 8. 
W. 216, 19 Ky.L. 1654. 


88. Stroop v. Ransom, 10 Watts] (Tenn.) 630; 
(Pa.) 297. 

89. Stroop v. Ransom, supra. [a] 

90. Reed's Ex’r v. Harrison, 2 Bibb 
(Ky.) 446. 

91. Hale v. Grier, 29 S.C.L. 22. {intended to be 


92. Colvin v. Schell, 1 Grant (Pa.) 


226: Hoefling v. Dobbin, 42 8.W. 541, 
43 S-W. 262, 91 Tex: 210 [rev (Civ. 


App.) 40 S.W. 58]. 

93. Horner v. Lowe, 
159 Ind. 406; Brown v. 
Minn. $5, 74 Am.D. 7386; Disbrow v. 
Harris, 55 N.Y.Super. 4338, 14 N.Y.St. 
723 [rev on other grounds 25 N.E. 
356, 122 N.Y. 362]; Horbach vy. Gray, 
8 Watts (Pa.) 492; Buchanan v, Daw- 
son, 34 Pa.Super. 400. 

94. Brown v. Manning, 3 Minn. 35, 
74 Am.D. 7386. 

95. Bllis v. Lockett, 28 S.E. 
100 Ga. 719. 

96. Slack vy. McLagan, 
Traster vy. Snelson's Adm’r, 
96; Walker v. France, 6 A. 
Pa. 208. 

97. Patterson v. 
326, 215 Pa. 47. 

$8. Watkins v. American Nat. 
Bank, 184 F. 36, 67 C.C.A. 110 [error 
dism 26 S.Ct. 746, 199 U.S. 599, 50 L. 
Ed. 327]; Willets v. Burgess, 34 IIl. 
494; Van Nest v. Kellum, 15 Ind. 264; 
Johnson vy. Churchill, 49 Iowa 257. 

{a] Breach of covenant that will 
Sustain action only for nominal dam- 


64 N.E. 218, 
Manning, 3 


452, 


15 Ill. 242; 
29 Ind. 
208, 112 


Freihofer, 64 A. 


99. Defects in: 

Quality or location see infra § 1421. 
Quantity see infra § 1420. 
Title see infra §§ 1403-1419. 

1. Eddy v. Davis, 22 N.E. 362, 116 
N.Y. 247; Daniel v. Baxter, 1 Lea 
Burns v. Armstrong, 
(Tex.Civ.App.) 111 S.W. 1049: 


Agreement by vendor to “keep 
open a right of way back of” the 
property sold, which right of way was 
eonveyed with the 
premises, is necessary to their enjoy- 
ment, and constitutes half their val- 
ue, is part of the consideration; and, 
if the vendor conveys away the adja- 
cent land without reserving the right 
of way, he cannot recover the pur- 
chase money. Eddy v. Davis, 22 N.B. 
362, 116 N.Y. 247. 

[b] Where purchaser fails to have 
his title bond registered, and vendor's 
ereditors seize land, the purchaser 
will be relieved from the payment of 
the purehase money, if the notes 
therefor have not passed to innocent 
holders, Daniel v. Baxter, 1 Lea 
(Tenn.) 630. 


[ec] Where contract called for sur- 
vey by vendor and the purchaser ex- 
ecuted a forfeit note to secure per- 
formance on his part, the fact that 
the survey was so run as to include 
adjoining land of a third person on 
two sides, and to be short on anoth- 
er side, was a complete defense to an 
action on the note, the purchaser be- 
ing ready and willing to accept title 
under a proper survey. Burns v. 
Armstrong, (Tex.Civ.App.) 111 S.W. 
1049. 

2. Chambers v. Talladega Real Es- 
tate, etc., Ass’n, 28 So. 636, 126 Ala. 
296; Crawford v. Robie, 42 N.H. 162; 


thority to receive the deed to the land, to notify his 


Webster v. Tibbits, 19 Wis. 438. 


fa] Illustrations.—(1) It is no de- 
fense under a bond to convey on pay- 
ment that a third party took posses- 
sion of the land at the request of the 
vendor, and that the vendor cannot 
deliver possession by reason of the 
possession of such third party, where 
he made no conveyance of any right, 
title, or interest in or to the land of 
Which such third party took posses- 
sion, as this is not a breach of a cove- 
nant to convey on payment. Cham- 
bers v. Talladega Real Estate, etce., 
Assoc., 28 So. 686, 126 Ala. 296. - (2) 
A purchaser under an executory con- 
tract who has given his notes for the 
price cannot refuse to pay the notes 
before the vendor has refused to con- 
vey, since it is only a refusal of one 
party to comply with the agreement 
which authorizes a rescission by the 


oer Crawford v. Robie, 42 N.H. 
Ie 
[>] Where vendor conveys land to 


third person at the purchaser’s re- 
quest, he thereby performs his cove- 
nant to convey to the purchaser, and 
may maintain an action against the 
latter for the unpaid purchase money. 
Webster v. Tibbits, 19 Wis. 438. 

3. Crawford v. Robie, 42 N.H. 162. 
: : Calkins v. Williams, 36 Ill.App. 
oO . 

{a] Illustration—Where a pur- 
chaser agrees to pay the price on the 
vendor's procuring a deed from a 
third person supposed to have an in- 
terest in the land, but himself through 
his wife gets such deed, and has it 
made to her, he cannot resist payment 
on the ground that the vendor did not 
procure the deed in accordance with 
the terms of the contract. Calkins v. 
Williams, 36 Ill.App. 500. 


5. See infra § 1429. 
6. See infra § 1422 et seq. 


7. Big Bend Land Co. v. Hutchings, 
128 P. 652, 71 Wash. 345. 


—e 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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principal of the receipt of the deed, is no defense 
to an action by the vendor for the purchase money.® 


[§ 1395] (b) Failure of Consideration in Gener- 
al’—aa. Under Executed Contract. It has been held 
that the defense of failure of consideration cannot 
be made, but the purchaser’s remedy is on the cove- 
nants in the deed where the contract is executed, 
or he is in undisturbed possession,'! or where he has 
enjoyed the rents and profits for a period beyond 
which he would be bound to refund.12 On the other 
hand, it has been held that a purchaser who has per- 
formed on his part may set up failure of consider- 
ation in an action for the purchase money,'® at 
least where there is no accounting for rents, and no 
equitable title or reconveyance, or anything in which 
a court of law cannot do as ample justice as a court 
of equity,'* and that, where part of the considera- 
tion is a conveyance by a good title, and the title 
fails, due to the deed not being under seal, the con- 
sideration for the note fails also, and a recovery 
cannot be had thereon, although the purchaser re- 
mains in possession until the action is brought.?® 
So, where a purchase is induced by fraudulent. rep- 
resentations as to the quantity of land, and the cash 
payment exceeds its value, want of consideration is 
a good defense to an action, on notes given for de- 
ferred payments.1®° Where two tracts of land are 
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and principal tract does not render the purchase: 
money notes totally without consideration;'? and, 
where the vendor has in good faith made improve- 
ments on the land for which he is equitably entitled 
to compensation in case of the assertion of a para- 
mount title, the failure of his title does not render 
the purchase-money notes wholly without considera- 
tion, although the paramount title is in the state, 
so that the right to compensation for improvements 
may not be enforceable.+§ 


[§ 1396] bb. Under Executory Contract. Where 
the contract of sale is executory, and no conveyance 
has been made, the purchaser may defend an action 
for the price, on the ground of failure of considera- 
tion,1® although the purchaser is in possession.?° 
But where a purchaser gives his bond for the price 
on payment of which the land is to be conveyed, and 
the bond is assigned by the obligee to his creditor 
with authority to receive payment, and the creditor 
accepts the obligor’s note with surety, in payment of 
the bond, the subsequent bankruptey of the obligee 
of the bond and his inability to convey the land ean- 
not be set up as a failure of consideration for the 
note.*+ 


[§ 1397] (c) Partial Failure of Consideration.?? 
A partial failure of consideration is a good defense 
pro tanto in an, action for the purchase money.?* 
The defense of partial failure of consideration may 


sold, the failure of the vendor’s title to the larger 


8. Sowards v. Moss, 78 N.W. 373, 
58 Neb. 119 [rev on other grounds 
80 N.W. 268, 59 Neb. 71]. 


9. Failure of consideration: 


As affecting validity of contract of 

sale see supra § 103. 

Due to defect in, or want of, title see 
infra § 1403 et seq. 

10. Patton v. England, 15 Ala. 69; 
Knight v. Turner’s Ex’r, 11 Ala. 636; 
Starke v. Hill, 6 Ala. 785; Warren v. 
Clark, (Tex. Civ. AD). 24055. Wi 2106. 
See also infra § 1406. 


11. Knight v. Turner’s Ex’r, 11 Ala. 
636; White v. Beard, 5 Port. (Ala.) 
94,30 Am:D: 552;° Tibbets v.» Ayer, 
Lalor (N.Y.) 174; Heisch v. Adams, 
16 S.W. 790, 81 Tex. 94; Gray v. Whit- 
man; 34N.S.1157< 


[a] Where contract provided for 
surrender of possession to the pur- 
chaser sometime before the note sued 
on was due, and he does not assert 
any breach of the contract in this re- 
spect, the court may assume that he 
took possession as provided by the 
contract, and therefore the defense of 
failure of consideration cannot be 


made. Kirtz v. Peck, 21 N.E. 130, 113 
INDYR e222: 
{b] Fact that no patent had been 


issued for lands does not constitute 
failure of consideration for notes 
which are given in part payment for 
Jand conveyed by a quitclaim deed, 
where the purchaser takes and retains 
possession of the land. MHeisch v. 
Adams, 16 §.W. 790, 81 Tex. 94. 


Effect of possession generally see 
infra § 1424. 


en Tibbets v. Ayer, Lalor (N.Y.) 

13. Richardson v. Lowe, 149 F. 625, 
79 C.C.A. 317; Reagan v. Burton, 67 
Ind. 347; 

14. Taylor v. Fulmore, 30 S.C.L. 
52. 

15. Curtis v. Clark, 133 Mass. 509. 


Defects in, or failure of, title gen- 
erally see infra § 1403 et seq. 


16. Still v. Snow, 29 A. 250, 66 Vt. 
[66 C. J.—87] 


277. 

17. Williams v. Finley, 90 S.W. 
1087, 99 Tex. 468 [rev (Civ.App.) 87 
S.W. 736]. 

18. Williams v. Finley, supra. 

19. Ga.—McKnight v. Kellett, 9 Ga. 
532. 


Idaho.—-Maydole y. Peterson, 63 P. 
1048, 7 Idaho 502. 


ance se Ween v. Sampson, 5 Ind. 
465. 


lowa.—Swan v. Ewing, Morr. 344. 


Minn.—Schlemmer v. Nelson, 142 N. 
W. 1041, 123 Minn. 60. 


pp ne ae ote v. Grapes, 4 N.H. 
444, 
Pa.—Patterson v. Hulings, 10 Pa. 


506; Lande & Menkin v. Reif, 84 Pa. 
Super. 180. 


S.D.—Poulson v. Markus, 148 N.W. 
855, 34. S.D. 428. 


Man.—Colwell v. Neufeld, 19 Man. 
517 [aff 48 Can.S.C. 5061. 


fa] TIllustrations.—(1) Total fail- 
ure of consideration may be set up, 
to an action at law on a bond given 
for a tract of land, under seal, on 
the ground of fraud. McKnight v. 
Kellett, 9 Ga. 532. (2) Where a pur- 
chaser pleads want of consideration 
to an action on his note, alleging that 
a deed to the property had been plac- 
ed in escrow to be delivered to him 
on payment of the note, and that the 
vendor had withdrawn such deed from 
escrow before commencing his suit, he 
should be permitted to prove such 
facts. Maydole v. Peterson, 63 P. 
1048, 7 Idaho 502. 

Failure of consideration due to: 
Defects in, or failure of, title see in- 

fra § 1403. 

Failure to deliver possession see in- 

fra § 1398. 

20. Sorrells v. McHenry, 38 Ark. 
127; Hall v. McArthur, 9 S.E. 534, 82 
Ga. 572. 

[a] Possession under void sale is 
no consideration for a note given for 
the purchase price, and, where the 


vendor has no power to make a deed, 
the purchaser may successfully plead 
a total failure of consideration. Sor- 
rells v. McHenry, 38 Ark. 127. 

21. Parsons v. Gaylord’s Adm’rs, 3 
Johns. (N.Y.) 463. 


22. Cross references: 


Reece on quantity of Jand see infra 
§ 14 


pain. to deliver possession see in- 
fra § 1398. 


Partial failure of title see infra § 

1419. 

23. U.S.—Williams v. Neely, 134 F. 
1, 67 C.C.A. 171, 69 L.R.A. 232; Amer- 
ican Nat. Bank v. Watkins, 119 F. 545, 
56 C.C.A, 111 [cert den 23-8.Ct: 854, 
190 U.S. 558, 47 L.Ed. 1183]. 
che Ree v. Johnson, 13 Ark. 
0 . 

Ga.—Hall vy. McArthur, 9 S.E. 534, 
82 Ga. 572. 


Minn.—Durment v. Tuttle, 52 N.W. 
909, 50 Minn. 426. 


eae v. Good, 3 Watts & S. 


Va.—Watkins v. Hopkins’ Ex’r, 13 
Gratt. (54 Va.) 748. 


And see infra § 1398. 


[a] Want of consideration fur- 
nishes defense to each and all bonds 
given for the purchase money of land 
as they are successively sued on, un- 
til defendant be compensated by way 
of defalcation to the full amount of 
the failure of consideration, and the 
defense being thus exhausted the re- 
maining bonds are recoverable. Good 
v. Good, 3 Watts & S. (Pa.) 472. 


[b] Proof of amount of damages 
from a breach of the vendor’s contract 
to convey is indispensable to a de- 
fense of want of consideration of the 
purchaser’s promissory note for the 
purchase price. Watkins v. American 
Nats Bank," 13'4-BY $36) 67 1. Gi ChAG Mao 
[error dism 26 S.Ct. 746, 199 U.S. 599, 
50 L.Ed. 327). 

{c] In Mississippi it has been in- 
timated that partial failure of consid- 
eration is not a defense to an action 
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be interposed, in an action on a note given for pur- 
chase money, in case of a breach of a covenant 
against encumbrances, where the maker has paid off 
the encumbrance,** the extent of the failure of con- 
sideration depending on the amount paid in good 
faith by the maker of the note for a discharge of 
the encumbrance,?° and such defense may be in- 
terposed although the purchaser has remained in 
continuous possession of the premises.?° But, where 
the action is not on the contract for the sale of 
lands, or between the parties to it, but is on a sepa- 
rate and independent promise by the purchaser and 
other parties to pay plaintiff the sum specified at a 
particular day, before defendant can defeat the ac- 
tion entirely he must show either fraud in the trans- 
action in which the note had its inception, or an 
entire want or failure of consideration; and a par- 
tial want or failure of consideration will not be 
sufficient.2* A purchaser cannot resist payment of 
the price for a failure of consideration because the 
land suddenly decreases in value without the seller’s 
fault.2® So the mere fact that the expressed con- 
sideration for a conveyance represents an inflated 
or speculative value does not affect the vendor’s 
right to receive the same.?? Where the statute pro- 
vides that partial failure of consideration is avail- 
able only in cases where a total failure of consid- 
eration may be pleaded, a purchaser who retains pos- 
session of the land cannot plead a partial failure 
of consideration on the ground that the vendor mis- 
represented the quality of the land.*° 


[§ 1398] (d) Failure To Deliver Possession. The 
purchaser is entitled to possession where the deed 
is executed, in the absence of an agreement to the 
contrary,®' but failure of the vendor to deliver pos- 
session is no defense to an action for the purchase 
price*? when there is no adverse possession, or 
breach of any of the covenants of the deed,** if the 
purchaser could have obtained possession on demand, 


at law for the purchase money, un- 
less it is combined with fraud. Kerr 


v. Calvit, 1 Miss. 115, ac: 


VENDOR AND PURCHASER 


932, 187 Iowa 336. 
McKnight v. Kellett, 9 Ga. 532. 
Defects in quality as defense gen- 
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but has never demanded it.?4 On the other hand, it 
has been held that the purchaser may show, in de- 
fense, on the ground of failure or partial failure of 
consideration, that the vendor had retained posses- 
sion after the time agreed on, or did not deliver pos- 
session of all the land,*® or that the premises were 
not delivered in the condition in which they were 
sold.?® Where the purchaser of a lot gives his notes 
for a part of the price, and by mistake a certificate 
is given for a different lot, and before the notes. ma- 
ture the lot purchased by him is given to another, 
the purchaser may defend an action on the notes on 
the ground of total failure of consideration.*? 


[§ 1399] (e) Resumption of Possession by Ven- 
dor. An abandonment of possession by the purchas- 
er and a resumption thereof by the vendor, without 
a tender of the purchase money and a demand of 
title by the purchaser, is not a defense to an action 
for the purchase money,** where the vendor had the 
right of possession until the purchase-money notes 
were paid;®® nor will the bringing of an action of 
ejectment bar an action of assumpsit previously 
brought on the purchase-money notes, where the 
vendor reserved the right to rescind for default in 
payment ;*° nor does the recovery of possession of 
the premises in an action of forcible detainer pre- 
clude the vendor from recovering on a note given 
for the purchase money, under an agreement not 
providing for possession by the purchaser*? But 
an agreement by the vendor to accept the surrender 
of the land sold in leu of the purchase price will, 
when executed, extinguish the purchaser’s lability 
therefor.4? So, also, where the vendor, holding the 
legal title, by a judgment on the bond or other se- 
curity given for the purchase money, causes the prop- 
erty to be sold at a sheriff’s sale, at which he becomes 
the purchaser, any remedy for unpaid purchase 
money is gone.*3 


[§ 1400] (f) Provision for Forfeiture. A provi- 
a plea alleging that such possession 
had not been delivered contains good 
matter of defense to a suit upon the 
note. 


Ree all v. Stakke, 96 N.W. 353, 12] erally see infra § 1421. BS eae v. wee a pe bee 
‘Defense of outstandipg encum- a See Supt ee Gratt. (54 va.) 743. nine as 
brance generally see infra §§ 1411, Cin aes BRS v. Earls, 58 P. 637, 8 _la] Partial failure of considera- 
1412. A ‘ tion.—In an action on a bond for the 

25. Dahl v. Stakke, 96 N.W. 3538, 33. Webster v. Fleming, 73 Ill.App.]| price of land sold, a plea that the 


TZ N. Di 3:25. 
26. Dahl v. Stakke, supra. 


Possession by purchaser as affect- 
ing defense of: 


Hraud generally see supra § 1388. 


Failure or, or defects in, title see in- 
fra § 1424. 


27. Lewis v. McMillen, 41 Barb. 
(N.Y.) 420. 


Seow MOI. 1 Vag a DRes . County. 12 
Greene (Jowa) 165; Slidell v. McCoy’s 
Ex’rs, 15 La. 340. 


[a] Removal of county seat.— 
Where a note is given to a board of 
commissioners for the purchase mon- 
ey of a lot in a town while it is the 
seat of justice for that county, and 
shortly after, by an election, the coun- 
ty seat is removed to another town, 
whereby the lot in question is ren- 
dered comparatively valueless, these 
facts constitute no defense to an ac- 
tion on the note. Saum v. Jones 
County, 1 Greene (Iowa) 165. 


29. Gilman v. Heitman, 113 N.W. 


234 [aff 52 N.E. 975, 178 Ill. 140). 
34. Horne v. Rogers, 35 S.E. 715, 
110" Ga.) 362, -49° LARVAY 176: 


35. Patterson v. Hulings, 10 Pa. 
506; Lande & Menkin vy. Reif, 84 Pa. 
Super. 180; Watkins v. Hopkins’ Ex’r, 
13 Gratt. (54 Va.) 748. 


[a] Mlustrations.—(1) In an ac- 
tion on bond for the purchase money, 
defendant may show in defense, on 
the ground of failure of considera- 
tion, at least in part, that the vendor 
had retained possession after the time 
agreed on, and that the property had 
been injured during such occupancy. 
Patterson v. Hulings, 10 Pa. 506. (2) 
Payees of a check, given by a pur- 
chaser of real estate, cannot recover 
thereon, where it appeared that they 
could not deliver immediate posses- 
sion of the property, and that such 
delivery was one of the covenants in 
the contract. Lande & Menkin y. 
Reif, 84 Pa.Super. 180. (3) Where 
the only consideration of a note was 
an agreement to sell and deliver pos- 
session, as occupants of certain land, 


vendor had not given to the purchas- 
er possession of a portion of the land, 
that he did not deliver possession of 
the tenements sold for two months 
after the stipulated time, or that he 
did not deliver them in the plight and 
condition in which they were when 
sold, and in which he was bound to 
deliver them is a good plea, stating a 
partial failure of consideration. 
Watkins v. Hopkins’ Ex’r, 13 Gratt. 
(54 Va.) 748. 


ip Swan v. Ewing, Morr. (Iowa) 
38. Clemens v. Loggins, 1 Ala. 622. 
39. Niles v. Phinney, 37 A. 880, 90 
Me. 122. 


40. Williams v. Forbes, 47 Ill. 148 
(where the vendor reserves the right 
to rescind the contract on failure of 
the purchaser to pay the price). 


isan Babcock v. Hamende, 8 Ill.App. 
eee Russell vy. Berkstresser, 77 Mo. 
43. Wall v. Billings, 6 Pa.Dist. 79. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sion for forfeiture on account of the purchaser’s 
default is personal to the vendor, and may be waived 
by him,** and hence acts of the purchaser entitling 
the vendor to declare a forfeiture cannot be set up 
by the purchaser as a defense to an action for the 
purchase money,*® except where the contraet fur- 
ther provides that the purchaser shall be released 
from all obligations of the contract on such a for- 
But a subsequent acceptance of a part 
of the amount due, although a waiver of the for- 
feiture, gives the vendor no right to recover the bal- 
ance due and unpaid at the time of such acceptance, 
after a forfeiture has again occurred by reason of 


feiture.*® 


a subsequent default.47 


[§ 1401] (g) Rescission by Vendor. 
vendor rescinds the contract or declares a forfei- 
ture,** such rescission or forfeiture is a good defense 
to an action by him to recover the unpaid purchase 
money,*® his only right of action being for the pur- 


44. See supra: § 375. 

45. Bagley v. Eaton, 5 Cal. 497; 
Cartwright v.. Gardner, 5 ‘Cush. 
(Mass.) 273; Missouri River, Ft. S. & 


G. R. Co. v. King, 4 Ohio Dec. (Re- 
print) 325, 1 Clev.L.Rep. 313 [aff 8 
Ohio Dec. (Reprint) 187, 6 Cine.L.Bul. 
213]; Lane v.- Manning, 8 Yerg. 
(Tenn.) 435, 29 Am.D. 125. To same 
effect Bacon vy. Smith, 52 Ga. 505. 

[a] Agreement that sale of land 
shall be null and void if a note for 
the price be not paid at maturity, so 
far as it binds the vendor, cannot be 
set up as a defense to an action on 
the note, since the vendor may waive 
his right to rescind and enforce the 
contract. _ Missouri River, Ft. 8S. & G. 
R. Co. v. King, 4 Ohio Dec. (Reprint) 
325, 1 Clev.L.Rep. 313 [aff 8 Ohio Dec. 
(Reprint) 187, 6 Cine.L.Bul. 213]; 
Lane v. Manning, 8 Yerg. (Tenn.) 435, 
29 Am.D. 125. 

46. Barrett v. Metsker, 
926, 147 Mo. 84. 

47. Mahoney v. McCrea, 74 N.W. 
699, 104 Iowa 735. 

48. Rescission or forfeiture by 
vendor generally see supra §§ 314- 
422. 

49. Ala.—Steiner v. Baker, 19 So. 
976, 111° Ala, 374. 

Cal.—Glassell vy. Coleman, 29 P. 508, 
94 Cal. 260; Yakoobian v. Johnson, 
282 P. 522, 102 Cal.App. 10; Dishian 
v. Kishishian, 221 P. 669, 64 Cal.App. 
440. 

Ga'—Woodland Hills Co. v. Lawton, 
142 S.E. 208, 37 Ga.App. 742. 

T1l.—Illinois Cent. R. Co. v. Steams, 
60 Ill.App. 21. 

Iowa.—First Nat. Bank vy. Le Bar- 
ron, 208 N.W. 364, 201 Iowa 853; Ste- 
phenson yv. Neppel, 182 N.W. 369, 192 
Towa 246; Montelius v. Wood, 9 N. 
W. 212, 56 Iowa. 254. 

Me.—Frost v. Frost, 11 Me. 235. 

Mich.—Dedmon vy. Sarkesion, 233 
N.W. 434, 252 Mich. 613; Ives v. Lans- 
ingburgh Bank, 12 Mich. 361; Good- 
speed vy. Dean, 12 Mich. 352. 


Mont.—Adamezik vy. McCauley, 297 
P, 486, 89 Mont. 27. 
Pa.—wW otring v. Shoemaker, 102 Pa. 


47 S.W. 


496; Purviance v. Lemmon, 16 Serg. 
&R. 292; Montefiore Ben. Assoc. v. 


Roma, 17 Pa.Dist. 194. 

S.D.—First Nat. Bank v. Larson, 
220 N.W. 506, 53 S.D. 262, 68 A.L.R. 
940. ; 
Tex.—Mays v. Sanders, (Civ.App.) 
36 S.W. 108 [mod 37 S.W. 595, 90 Tex. 
132]. : 
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Where the 


Utah.—Harsh v. Neil, 175 P. 606, 52 
Utah 533. 


vVt.—Arbuckle v. Hawks, 20 Vt. 538. 


Wash.—Cahill v. McCown, 250 P. 
646, 141 Wash. 82. 
Wyo.—Portner y. Tanner, 


BLEME: 
1069, 30 Wyo. 85, 30 A.L.R. 624. 


Ont.—Cameron  v. Bradbury, 9 
Grant Ch. 67. 


Sask.—Moore y. Stewart, 7 Sask.Li 
434; Wilson v. Abbott, 7 Sask.L. 107. 


[a] Rule applied.—(1) Assumpsit 
for unpaid installments will not lie 
after the vendor has declared that the 
contract will be canceled if the 
amount due is not paid by a certain 
date, and the purchaser has acquiesced 
in the forfeiture by neglecting to pay 
such amount. Illinois Cent. R. Co..v. 
Steams, 60 Ill.App. 21. (2) Where a 
vendor holds his purchaser’s notes 
for the price of lands secured by a 
vendor’s lien, and a subsequent pur- 
chaser assumes payment of the notes, 
the taking of possession by the orig- 
inal vendor, after an election to re- 
scind the contract and make the prem- 
ises a homestead, is a release of the 
purchaser’s obligations on the notes. 
Mays vy. Sanders, (Civ.App.) 36 S.W. 
108 [mod 37 S.W. 595, 90° Tex. 132]. 
(3) Where a vendor recovers a judg- 
ment against his purchaser fora por- 
tion of the purchase money, and aft- 
erward writes the purchaser a letter 


canceling the contract, he cannot 
thereafter enforce his judgment. 
Cameron y. Bradbury, 9 Grant Ch. 


(Ont.) 67. (4) Where purchaser of 
land on contract executes bill of sale 
of team and wagon as security for 
payment of purchase price, vendor, 
by terminating contract, declaring a 
forfeiture of the money paid on the 
purchase price, and re-entering upon 
land on default by purchaser, waives 
all interest in the team and wagon by 
virtue of the lien being represented 
by the bill of sale. Harsh y. Neil, 175 
P. 606, 52 Utah, 533. (5) Where a 
vendor of realty, after the purchaser 
had stopped payment on checks given 
for the initial installment, sold the 
land involved to another party, ren- 
dering himself incapable of perform- 
ing, his acts constituted a rescission 
of the contract and precluded any 
action by him on the dishonored 
checks. Portner v. Tanner, 216 P. 
1069, 30 Wyo. 85, 30 A.L.R. 624. 


[b] After electing to treat contract 
as void, and giving the purchaser no- 
tice to quit, the vendor has no right 
to recover the purchase price. Good- 
speed v. Dean, 12 Mich, 352. 


50. Glassell v. Coleman, 29 P. 508, 
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chaser’s breach of contract.5® Such rescission or 
declaration of forfeiture is not a good defense, as 
against a bona fide transferee of the purchase-money 
note before maturity;°! but it remains a good de- 
fense against the vendor, who takes a reassignment 
of the note after maturity.*? 


[§ 1402] (h) Payment To Perfect Title.53 A pur- 
chaser may set up, by way of defense, payments 
which he has been compelled to make to perfect his 
title,°* but not payments which he was under no 
obligation or necessity to make.*® 
chaser, under a covenant against encumbrances, 
may, under a plea of partial failure of considera- 
tion, show that he has been compelled to discharge 
an existing encumbrance against the land,°®® although 
there is contrary authority.°* 

[§ 1403] g. Defects in, or Failure of, Title®s—(1) 
Under Executory Contract—(a) In General. 
general rule, where a contract of sale is executory,”® 


Thus a pur- 


Asia 


94 Cal. 260. 

51. See infra § 1430. 

52. Dishian v. Kishishian, 
669, 64 Cal.App. 440. 

53. Set-off and counterclaim see in- 
fra §§ 1434, 1435. 

54 Cheney v. City Nat. Bank, 77 
Ill. 562; Ash v. Holder, 36 Mo. 163. 

55. Brewer v. Parker, 34 Ind. 172; 
Vawter vy. Brown, 16 Ind. 324; Rich- 
ardson y. Tolman, 6 N.W. 840, 44 Mich. 
379. 

56. Cheney v. City Nat. Bank, 77 
Ill. 562; Brandt v. Foster, 5 lowa 287. 

Encumbrance as defense generally 
see infra §§ 1411-1415. 


gee. 


Partial failure of consideration 
generally see supra § 1397. 
57. Cole v. Justice, 8 Ala. 793 


(holding that a purchaser cannot avail 
himself of such a defense at law, un- 
der the plea of failure of considera- 
tion). 

58. Cross references: 

Abatement of price for defects in ti- 
tle see supra §§ 749-751. 

Acquisition or assertion of adverse 
title or claim by purchaser see su- 
pra §§ 779-783. 

Conditions precedent to defense see 
infra § 1429. 

Defect in title as defense in: 

Action by vendor for damages see 
infra § 1526. 

Proceedings to enforce 
lien see supra § 1224. 

Effect of: 

Agreement to pay to third person 
see infra § 1432. 
Assignment see infra § 1430. 

Encumbrance as between parties gen- 
erally see supra § 799. 

Performance of contract as to title 
and estate of vendor see supra § 
516 et seq. 

Set-off or counterclaim see infra §§ 
1438, 1439. 

Waiver of, or estoppel to urge, defects 
in title see infra §§ 1422-14927, 

59. Cal.—Fisher v. Salmon, 54 Am. 

Dee Oe en Callens’ tot 
Colo.—Gillett vy. 

1112, 79 Colo. 20. 
D.C.—Bletz v. Willis, 19 D.c. 449 


vendor’s 


Cheairs, 243 P, 


Fla.—Harper v. Bronson, 139 Soe 
203; Morganthaler v. Holl, 134 So. 
224, 101 Fla. 455; Morganthaler y, 


Holl, 134 So. 223, 101 Fla. 452. 


Ga.—North Highlands Land Co. y, 
Holt, 85 S.E. 1039, 144 Ga. 43. 
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and the purchaser has not taken possession of the 
Jand,®® he may, when sued in an action at law for 
the purchase money due, set up as a defense the fact 
that the vendor’s title has failed or is defective, 
unless he had knowledge of the defect at the time of 
the sale,*t or unless by the terms of the contract the 
payment of the purchase money is not to depend on 
the character of the title, but the purchaser is to 
take such title or interest only as the vendor can 
give,°* or the payment is to be made before the time 
for making the deed,** or the purchaser agrees to pay 
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notes given without regard to whether the title is 


Iowa.—Beck v. Wilbois, 190 N.W. 
376, 194 Iowa 708; Platner v. Car- 
baugh, 168 N.W. 876 [reh den 179 N. 
Wisma o lal 

La.—Wamsley v. Hunter, 
Ann. 628. 

Pa.—Bumberger v. Clippinger, 5 
Watts & S. 311. 

Tenn.—Glasgow v. Hood, (Ch.App.) 
57 S.W. 162. 

Tex.—Hurt v. Blackburn, 20 Tex. 
601;: Hurt v..McReynolds, 20 ‘Tex. 
595. 


Can.—Depelteau v. Berard, [1924] 2 
Dom.L.R. 52. 

Alta.—Green v. Appleton, 9 Alta.L. 
36; Krom v. Kaiser, 8 Alta.L. 287; 
Ewing v. McGill, 8 Alta.L. 104; 
Graves v. Mason, 2 Alta.L. 179. 

See also Colwell v. Neufeld, 19 
Man. 517, 14 West.L.R. 83 [aff 48 
Can.S.C. 506] (holding defective title 
defense to action on separate bond 
to secure price). 

{a] Cestui que trust may set up 
defense.—Where one gives his note 
for the purchase money, and the deed 
of the land is given in the name of 
another, as grantee, there is a re- 
sulting trust in favor of the party 
giving the note and he may make the 
failure of title a defense in an action 
for the purchase money. Tarpley v. 
Poage’s Adm’r, 2 Tex. 139. 

[b] Purchaser cannot be compelled 
to accept doubtful title, and hence a 
vendor cannot recover in an action 
for the purchase money, when his 
title depends on a statute authorizing 
him to sell the estate in fee simple, 
in which, before the passage of the 
statute, he had but a life estate. 
Bumberger v. Clippinger, 5 Watts & S. 
(Pa.) 311. 


60. Gidley v. Gidley, 78 So. 861, 
201 Ala. 507; Archibald Hardware Co. 
v. Gifford, 163 S.I. 254, 44 Ga.App. 
837; Puckett v. Jones, 136 S.H. 462, 
36 Ga.App. 253. 


Effect of possession see infra §$§ 
1424, 1425. 


61. See infra § 1427. 


62. Hurt v. Blackburn, 20 Tex. 601; 
Hurt v. McReynolds, 20 Trex. 595. 


63. George v. Stockton, 1 Ala. 136; 
Wiley v. Howard, 15 Ind. 169; Robb v. 
Montgomery, 20 Johns. (N.Y.) 15; 
Roland v. Tiernan, 8 Watts & S. (Pa.) 
193. 

[a] Thus failure to perform a bond 
conditioned to make a good title is 
not a bar to an action on a note pay- 
able at a day certain, which was giv- 
en for the consideration of the bond, 
as the remedy is on the bond. George 
v. Stockton, 1 Ala. 136. 

{b] Where covenants for purchase 
and sale of land are independent, and 
the payment of the money is to pre- 
cede the conveyance, it is no excuse 
for the nonpayment that the other 
party has not a present existing ca- 


29 La. 


pacity to convey a good title, unless 
the party whose duty it is to pay the 
money offers to do so on receiving a 
good title, and then the other party 
must give a good title or the contract 
will be rescinded. Robb y. Montgom- 
ery, 20 Johns. (N.Y.) 15. 

Payment in installments see infra 
§ 1404. 

64 Richardson v. McLemore, 60 
Miss. 315; Jones v. Horner, 60 Pa. 214. 


65. Bates v. Whitt, (Ky.) 117 S. 
Wie 203. 

[a] Illustration.—Plaintiff and a 
partner purchased a tract of land, and, 
on failure to pay the price, a suit was 
brought to enforce the vendor’s lien, 
and at the sale B purchased the land, 
less forty-three acres, and executed 
bonds for the price, with defendant as 
his surety. The bonds not heing paid, 
the land was resold, and at this sale 
the whole tract was bought by a com- 
pany that transferred its bid to de- 
fendant on his paying the full amount 
of the judgment against the original 
purchasers and costs. After the first 
sale, plaintiff sold her interest in the 
forty-three acres left unsold to de- 
fendant, who executed his note for 
the purchase price. It was held that 
defendant, in an action on the note, 
could not set up the failure of title 
to the forty-three acres for which 
the note was executed, due to his de- 
fault, as surety on the bonds of the 
purchaser at the first execution sale, 
in not paying the bonds. Bates v. 
Whitt, (Ky.) 117 SW. 273. 


66. McGehee v. Jones, 10 Ga. 127; 
Whittaker v. Millien, 3 Ky.L. 320; 
Taul v. Bradford, 20 Tex. 261; Blew- 
itt v. Greene, 122 S.W. 914, 57 Tex. 
Civ.App. 588; Green y. Appleton, 9 
Alta.L. 36. 


[a] Where obligor in bond for title 
is insolvent, or without jurisdiction 
of court, and there is no property 
within the jurisdiction which would 
be liable to satisfaction of the dam- 
ages, and there is an outstanding ti- 
tle paramount to his, the purchaser 
will be entitled to relief against the 
payment of the purchase money to the 
extent of his damages before eviction. 
McGehee v. Jones, 10 Ga. 127. 


67. U.S.—Columbia Bank v. Hag- 
ner). 1 Pet. 4565; 7 Debd) 219s" Burns 
Mortg. Co. v. Bond Realty Corpora- 
tion, 47 E.(2d). 985; Scudder v.. An- 
drews, 21 F.Cas.No. 12,564, 2 Mc- 
Lean 464. 

Ala.—Whitehurst v. Boyd, 8 Ala. 
375; Smith y. Pettus, 1 Stew.&P. 107. 
But see Clay v. Dennis, 3 Ala. 375. 

Colo.—Heaton vy. Nelson, 194 P. 614, 
69 Colo. 820; Heaton vy. Myers, 4 Colo. 
bo: 

Ga.—Allen v. Thornton, 51 Ga. 594. 

Tll.—Runkle v. Johnson, 83 Am.D. 
191.30 Dll.) 3285" Gresory v. Scott, 5 
Til. 392; Mason vy. Wait, 5 Illy 127. 


Ind.—Gorham v. Reeves, 3 Ind. 83; 
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perfected at their maturity,°* or the failure of title 
is due to the purchaser’s own default.®* 
purchaser in a proper case may show, by way of de- 
fense, that there exists a superior outstanding title,®* 
or that the vendor was unable to convey a good title 
at the proper time therefor,°* as where the convey- 
ance of a good title is to be made as a condition to the 
payment of the purchase money.®* 
vendor has a good title at the time fixed for perform- 
ance, it is not a defense that, at the time the con- 
tract was made, he had no title or that his title was 


Thus the 


But, where the 


Gorham v. Reeves, Smith 239, 1 Ind. 
421; Muchmore v. Bates, 1 Blackf. 
248. 


Ky.—Johnson v. Miller, 13 S.W. 879, 
82. 


12 Ky.L. 

La.—Nash v. Parker, 6 Rob. 324; 
Toledano v. Desban, 4 Rob. 330; Noe 
Va Pay lor) dea Woodruff v. 


55: 
Wederstrant, 4 La. 311 
Mass.—Stone v. Fowle, 22 Pick. 166. 


Minn.—Schlemmer y. Nelson, 142 
N.W. 1041, 123 Minn. 66. 
Miss.~-Mobley v. Keys, 21 Miss. 


677; Liddell v. Sims, 17 Miss. 596; 
Peques v. Mosby, 15 Miss. 340. 


Se nae v. Dismukes, 42 Mo. 
i 


N.Y.—Smith v. McCluskey, 45 Barb. 


610; Lewis v. McMillen, 41 Barb. 420 
[rev 31. Barb. 395]; Camp v. Morse, 
5 Den. 161. 


N.C.—Castelbury v. Maynard, 95 N. 
Co 281. 


Pa.—White v. Lowry, 27 Pa. 254; 
Miles v. Stevens, 45 Am.D. 621, 3 Pa. 
21; Ludwick v. Huntzinger, 5 Watts 
& S. 51; Collins v. Halligan, 3 Pa.C.Pl. 
86; Strohecker v. Housel, 3 Pa.L.J.R. 
SO you ea sli Joie 


S.C.—Breithaup vy. Thurmond, 
S.C.L. 216; Tharin vy. Fickling, 
CL is6ls  Belkis RAGmirs aye 
Hix’rs,°30 S.C.L. 5; 
9 S.C.L. 435. 


Tenn.—Mullins v. 
bss IZ (e 

Tex.—Tarpley v. Poage’s Adm’r, 2 
Tex. 139; June v. Willie, (Civ. App.) 
59-S.W. 587. 


And see Bushaw v. Darling, 198 N. 
W. 8838, 227 Mich. 383 (holding that 
vendors were not entitled to money 
deposited under a contract after deal 
fell through, where they sold prop- 
erty and put it out of their power to 
convey ). 


{a] Ilustrations.—(1) It isa good 
defense that the vendor was not the 
owner of the land on the day the 
deed was to be delivered and the pur- 
chase-money note paid. Gorham v. 
Reeves, Smith (Ind.) 239. (2) Where 
it was agreed, “upon the full pay- 
ment of the promissory notes, to make 
and execute a good and sufficient gen- 
eral warranty deed’ for land, it is a 
good defense to an action on the notes 
by the payee that the other party has 
no title to convey. Wellman v. Dis- 
mukes, 42 Mo. 101. 


68. Whitehurst v. Boyd, 8 Ala. 
375; Smeich v. Herbst, 19 A. 950, 135 
Pa. 539. And see Mitchell v. Aimo, 
12 P.(2d) 1063, 124 Cal.App. 508 (hold- 
ing that vendors failing to execute 
and deliver sufficient deed to pur- 
chaser, as required by contract be- 
fore payment of price, and selling the 
same land to another for the same 
price were: not entitled to earnest 
money deposited in escrow). See also 
cases passim supra note 67. 


37 
31S. 
Perry’s 
Wade v. Dawson, 


Jones, 1 Head 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1403-1404] VENDOR AND 
defective,*® or, in an action for an installment prior 
to the time when the conveyance is to be made, that 
the title is defective or that the vendor has parted 
with his title;7° nor is it a defense that the vendor 
does not have title when the conveyance and pay- 
ment are mutually due, if the purchaser does not ten- 
der payment, and the vendor obtains title and ten- 
ders a deed conveying title before he brings suit, al- 
though the contract makes time of payment of the 
essence of the contract.71 Eviction is not necessary 
for a defense of failure of consideration from a de- 
fect in title, where there has been no conveyance;7? 
but a purchaser in possession, under a bond for title, 
in order to avail himself of the defense of failure of, 
or defective, title, must offer to restore the prem- 
ises to the vendor, and cannot, while in possession, 
avoid payment because of defects of title, where 
there was no fraud in the sale, and the vendor is 
solvent and able to respond in damages.7? An out- 
standing title purchased by a purchaser of land in 
possession under a bond for title inures to the benefit 
of the vendor, and in a suit on notes given for the 
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consideration, the purchaser cannot defeat a recov- 
éry on the ground of failure of title, although he will 
be allowed the costs and expenses of the purchase 
of the outstanding title;7* but this rule does not ap- 
ply in favor of a vendor who never had title or pos- 
session.7® Where a note under seal, or bill single, is 
given for the consideration, and a bond for title exe- 
cuted, a defense of want of title cannot be set up 
against such note by the purchaser, but his remedy 
is on the bond.’ 


[§ 1404] (b) Payment in Installments.77 A pur- 
chaser in an executory contract for the sale of land, 
where the price is payable in installments, cannot de- 
fend an action on an installment due before the time 
fixed for the conveyance, on the ground that title is 
defective, or that the vendor has parted with his ti- 
tle,“* although such a defense may be made to any 
installment due on or after the day fixed for the exe- 
cution of the conveyance.?® In some jurisdictions, 
however, it has been held that the vendor must show 
that he has a good title to the land before he can re- 
cover any installment of the price,®® or, at least, be 


69. U.S.—Burns Mortg. Co. v. Bond 
Realty Co., 47 F.(2d) 985. 

Ind.—Carver v. Fennimore, 8 Ind. 
135, 

Mich.—Rogers y. Eaton, 148 N.W. 
348, 181 Mich. 620. 


Ohio.—Ketchum v. Phillips, 4 Ohio 


Dec. (Reprint) 81, 1 Clev.L.Rep. 9. 


Va.—Mundy’s Ex’rs v. Garland, 83 
S.E. 491, 116 Va. 922. 


B.C.—Bostwick vy. Coy, 21 B.C. 478. | ‘ 2 
| not that supreme importance which 


70. See infra § 1404. 

71. Augsberg v. Meredith, 101 Til. 
App. 629. 

72. Timms v. Shannon, 81 Am.D. 


632, 19 Md. 296. 
Effect of eviction see infra §§ 1417, 
418. 


73. See infra §§ 1424, 1425. 
74 Ash v. Holder, 36 Mo. 163. 


: Ae George v. Roach, 6 La.Ann. 
85. 


[a] 


mount title and possession, as the 


principle that the purchase will inure 
to perfect the vendor’s title, and that 
he is liable to the purchaser for only 


the amount paid, does not apply to 
Such a case. George v. Roach, 6 La. 
Ann. 285. 


76. Coleman Ve 
Humphr. (Tenn.) 562. 


77. Conveyance or 
contract to pay installments as condi- 
tion precedent see supra § 1381. 


'_ 78. Cal.—Bentley v. Hurlburt, 96 
P. 890, 153 Cal. 796; Jedlicka v. At- 
well Land Co., 270 P. 232, 269 P. 665, 
93 Cal.App. 455. 


Ill.—Runkle v. Johnson, 30 Ill. 328, 
83 Am.D. 191. 


es RO v. Blachley, 8 Ind. 
i 


Minn.—Loveridge v. Coles, 74 N.W. 
1109, 72 Minn. 57. 

Miss.—Robinson vy. Harbour, 42 
Miss. 795, 97 Am.D. 501, 2 Am.R. 671; 
McMath y. Johnson, 41 Miss. 439. 


N.Y.—Eddy v. Davis, 22 N.E. 363, 
116 N.Y. 247; Youmans v. Edgerton, 
91 N.Y. 403 [aff 16 Hun 28]; Harring- 
ton v. Higgins & Peck, 17 Wend. 376. 

S.D.—Luck Land Co. vy. Lindstrom, 
201 N.W. 707, 48 S.D. 21. 


Sanderlin, 5 


Thus a vendor who never had 
title or possession cannot recover on 
the purchase money notes, although 
the purchaser has acquired the para- 


tender under 


Tae Eh th Ex’r v. Baker, 22 Tex. 


Wash.—Ankerson y. Larson, 107 P. 
879, 58 Wash. 113. 


Wis.—Diggle v. Baulden, 4 N.W. 
678, 48 Wis. 477. 


_“The fact that the vendors at the 
time of making their contract with 
defendant corporation did not own the 
land, but had only those rights re- 
ferred to in the decision herein, has 


has been insisted upon by appellants. 
Where a vendee contracts with one 
having none or an imperfect title, he 
contracts in the hope or expectation 
that the vendor may be able to perfect 
the title. . In the absence of 
fraud or misrepresentation of any 
kind, such imperfection of title does 


{not destroy the validity of the con- 


tract. Of course, it is true that on 
an installment contract, when the 
time arrives for making the final pay- 
ment of consideration, the vendor 
must be prepared to convey a suffi- 
cient title. But under such a con- 
tract the vendor’s right to compel 
payment of intermediate installments 
of the purchase price does not depend 
upon the present existence of a com- 
plete title in the vendor.” Jedlicka 
v. Atwell Land Co., 270 P. 232, 93 Cal. 
App. 455. 


[a] Rule applied.—(1) Whether a 
vendor in an action at law to recover 
installments of payments on the con- 
tract of sale, not including the final 
installment, not yet due, has parted 
with his title to the land, is imma- 
terial, where he has performed all the 
conditions of the contract to be per- 
formed by him, as whether he is able 
to comply with his agreement will for 
the first time become important when 
the final installment falls due. Bent- 
ley v. Hurlburt, 96 P. 890, 153 Cal. 796. 
(2) That the vendor’s title is defec- 
tive is no defense to an action for in- 
stallments due under contract, in the 
absence of fraud, insolvency of the 
vendor, or other equitable considera- 
tions, the purchaser’s rights being 
limited to the demand that the title be 
perfect at the time fixed by contract 
for final performance. Luck Land Co. 
eo Lindstrom, 201 N.W. 707, 48 S.D. 
21. 


79. 
Harrington vy. Higgins 
Wend. (N.Y.) 376. 


[a] Where purchaser has election, 


Duncan v. Charles, 5 Ill. 561; 
& Peck, 17 


on payment of the first installment, to 
give security for the remaining in- 
stallments, and the vendor is bound 
in such event to execute a conveyance 
on the day fixed for the payment of 
the first installment,.a plea of tender 
of payment and security, and of de- 
fect of title on the part of the vendor, 
bars a recovery of the price. Har- 
rington v. Higgins & Peck, 17 Wend. 
(N.Y.) 376. 


80. Graves y. Mason, 2 Alta.L. 179; 
Graves vy. Mason, 1 Alta.L. 250; Mc- 
Donnell _v. McClymont, 22 B.C. 1 Le 
Townend v. Graham, 6 B.C. 539; Cam- 
eron v. Carter, 9 Ont. 426; Gamble v. 
Gummerson, 9 Grant Ch. (Ont.) 193; 
Thompson vy. Brunskill, 7 Grant Ch. 
(Ont.) 542. 


[a] Reasons for rule.—(1) Lt 
would be extremely mischievous to 
hold that where the purchase money 
is to be paid by instalments, and 
when it is paid the estate is to be 
conveyed, the purchaser could be com- 
pelled to pay all his purchase money 
without having a good title shewn, 
and without the estate being dis- 
charged from incumbrances. The re- 
sult would be in nine cases out of ten 
that when the purchase money had 
been all paid and Spent, the vendor 
would be unable to shew a good title 
or discharge the incumbrances, and 
the purchaser would be in an unfor- 
tunate condition.” Gamble v. Gum- 
merson, 9 Grant Ch. (Ont.) 193, 200. 
(2) “It appears to me that upon such 
a contract a purchaser is not bound 
to pay one shilling of the purchase 
money, or interest, unless a good title 
is shewn; and that he stands upon 
the same footing in that respect as if 
the whole purchase money were pay- 
able in hand. To hold otherwise 
would indeed work great wrong in 
many cases. In most contracts for 
the sale of land, when time is given 
for payment, the purchase money is 
made payable by instalments. To 
hold that the purchaser is bound to go 
on year after year, making his pay- 
ments, leaving him to the last pay- 
ment, perhaps a tithe of the whole, 
before he can demand that a good 
title be shown, would be a practical 
negation of his ordinary equity to 
have a good title shown, before he 
parts with his purchase money; and 
to leave him to his personal remedy 
against the vendor would often be a 
remedy only in name.” Thompson vy, 
Brunskill, 7 Grant Ch. (Ont.) 542, 547. 
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required to give security that an existing encum- 
brance will be removed before time for conveyance,*? 
and that a purchaser whose purchase money is pay- 
able in installments before his right to a conveyance 
arrives is entitled to pay them into court instead of 


to the vendor.®? 


[§ 1405] (2) Under Executed Contract—(a) In 
General. In the absence of fraud or mistake, where 
land is sold and a conveyance made without a war- 
ranty of title, a defect in,®* or failure of,** title is 
no defense to an action for the purchase price, es- 
pecially where the purchaser is in undisturbed pos- 
session,*® although it may constitute a good defense 


81. Bostwick v. Coy, 21 B.C. 478. 

e2. Armstrong v. Auger, 21 Ont. 
98. . 

83. Ala.—Tobin. v. Bell & Mc- 
Mahon, 61 Ala. 125. 


Ark.—Crowell v. Packard, 35 Ark. 
348. 


Cal.—O’Sullivan v. Griffith, 
Siiose OOMER No 285. Boe. al-po0 26 


D.C.—Bletz v. Willis, 19 D.C. 449. 
Fla.—Long v. Allen, 2 Fla. 408, 50 
Am.D. 281. 


Ga.—Story v. Kemp, 51 Ga. 399; 
sans v. Hall, 102 S.E. 877, 25 Ga.App. 


953: 


Il].—Stookey v. Hughes, 18 Ill. 55; 
Owens v. Thompson, 4 Ill. 502. 


Ind.—Heorner v. Lowe, 64 N.E. 218, 
159 Ind. 406; Mullen v. Hawkins, 40 
IN-EL? @Ol, 141 Ind. 363; “Stratton: ‘vy. 
Kennard, 74 Ind. 302; Cartright v. 
Briggs, 41 Ind. 184; Murphy v. Jones, 
" ind. 529: 


N.H.—Perkins v. Bumford, 3 N.H. 
522. 


Tex.—Hurt v. Blackburn, 20 Tex. 
601; Hurt v. McReynolds, 20 Tex. 
595. : 


See also Goodell v. Sandford, 77 P. 
522, 31 Mont. 163 (holding that in the 
absence of any special agreement it is 
incumbent upon the purchaser to ex- 
amine the title for himself, and to 
point out any objections he may have 
to the title tendered him by the ven- 
dor). 


[a] At common law, where the 
deed contains no covenant of seizin, 
etc., a purchaser cannot avoid the 
payment of the purchase price of 
jland, on the ground that his vendor 
did not have good title, unless the sale 
was procured by fraud or by mistake 
of such a character that equity would 
relieve the purchaser from its effect. 
O’Sullivan v. Griffith, 95 P. 878, 96 P. 
B28,, Loe Cal. 502. 


84. Hitchcock v. Fortier, 65 Ill. 
239. 

85. Gibson v. Richart, 83 Ind. 313. 

86. Whitehurst v. Boyd, 8 Ala. 375. 

fa] MIllustration.—Where a _ note 


recites that title to the land has been 
executed by the vendor to the pur- 
chaser, and undertakes to pay tthe 
purchase money if the title is good 
and sufficient, it is not enough that 
the conveyance is in due form, but the 
purchaser may defeat a recovery, if 
the title itself is not Such as is pro- 


vided for by the contract. White- 
hurst v. Boyd, 8 Ala. 375. 
8%. Cross v. Noble, 67 Pa. 74; 


Powell v. Barrington, 2 Pa.L.J. 159. 
88. Cross references: 


Encumbrances on property see infra 
§ 1412. ; 
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as 
* 


[§§ 1404-1406 


that the title conveyed is not such as is provided for 
by the contract.*® 
held that, where a purchaser is in possession under a 
deed containing no covenants, he can defend an ac- 
tion for the price by showing a defect in the title.*7 


On the other hand, it has been 


[§ 1406] (b) Under General Warranty Deed**— 


Eviction of purchaser holding under 
covenants of warranty see infra §§ 
P44, 1.418. 


Knowledge of purchaser holding un- 
der covenants of warranty see infra 

§ 1427. 

89. U.S.—Noonan v., Lee, 2 Black. 
499, 17 L.Ed. 278; Brisco v. Minah 
Consol. Min. Co., 82 F. 952; White v. 
Ewing, 69 BK. 451, 16 C.C.A. 296. 

Ala.—Lawson v. Helms, 110 So. 294, 
215 Ala. 190; Gillham v. Walker, 33 
So. 587, 185 Ala. 459; Heflin v. Phil- 
lips, 11 So. 729, 96 Ala. 561; Frank v. 
Riggs, 9 So.) 359, 93 Ala, 252; Bliss 
v. Smith, 1 Ala. 273. 

Ark.—Heard v. Morning Star Lodge 
K. H., 19 S.W..671, 56 Ark. 263; Bram- 
ble v. Beidler, 38 Ark. 200. 


Cal.—Thurgood v. Spring, 73 P. 456, 
139 Cal. 596; Norton vy. Jackson, 5 
Gal. 262: 


Fla.—Mickler v. Reddick, 21 So. 286, 
388 Fla. 341; Randall v. Bourquardez, 
2-So. 310, 23 Fla. 264, 11 Am.S.R. 379; 
ne v. Allen, 2 Fla. 403, 50 Am.D. 

i 


Tl. Harding v. Commercial Loan 
Co., 84 Ill. 251; Laforge v. Mathews, 
68 Ill. 328; Vining v. Leeman, 45 Ill. 
246. 


Ind.—Johnson y.. Williams, 43 N.E. 
1054, 145 Ind. 645; Black v. Thomp- 
son, 36 N.BH. 6438, 136 Ind. 611; Hanna 
v. Shields, 34 Ind. 84; Oldfield v. 
Stevenson, 1 Ind. 153, Smith 23; 
Pomeroy v. Burnett, 8 Blackf. 142; 
Johnson v. Bedwell, 43 N.E. 246, 15 
Ind.App. 236. 

Iowa.—Elliott v. Horton, 217 
829, 205 Iowa 156; McNair v. Sockrit- 
er, 201 N.W. 102, 199 Iowa 1176; 
Hounchin v. Salyards, 133 N.W. 48, 
155 Iowa 608; Burrows v. Stryker, 47 
Iowa 477. 

Ky.—Shearer 


N.W. 


v. Backer, 269 ..S.W. 
5438, 207 Ky. 455; Ison v. Sanders, 174 
5. WwW. 505, 2168, Kye 60555 Trumbo..v. 
Lockridge, 4 Bush 415; Atkinson v. 
Hager, 121 S.W. 955; Joiner v. Trail, 
86 S.W. 980, 27 Ky.L. 844; Vivian v. 
Stevens, 56 S.W. 520, 21 Ky.L. 1810; 
Abner v. York, 41 S.W. 309, 19 Ky.L. 


643; Moyers v. Arthur, 25 8.W. 276, 
746, 15 Ky... 684; Tuck v. Fuqua, 9 
Ky.L. 401. 

La.—Ware v. Elam, 8 Mart.N.S. 
329. 

Me.—Lloyd v. Jewell, 1 Me. 352, 10 
Am.D. 73. 


Md.—Timms v. 
296, 81 Am.D. 632. 

Minn.—Brown v. Manning, 3 Minn. 
35, 74 Am.D. 736. 


Shannon, 19 Ma. 


Miss.—Stokely v. Cooper, 116 So. 
538, 150 Miss. 148, 65 A.L.R. 1137; 
Miller v. Lamar, 43 Miss. 383; Guice 


v. Sellers, 43 Miss. 52, 5 Am.R. 476; 
Wailes v. Cooper, 24 Miss. 208; John- 
son v. Jones, 21 Miss. 580; Feemster 
v. May, 21 Miss. 275, 53 Am.D. 83; 


aa. Defects in Title Generally. As a general rule a 
purchaser of land who has taken possession thereof 
under a general warranty deed must rely on the cove- 
nants in his deed, and cannot defend against an ac- 
tion for purchase money due, on the ground of de- 
fects in the vendoy’s title, conveyed to him,*® except 
in eases of fraud or misrepresentation on the part 


Duncan v. Lane, 16 Miss. 744; Hoy v. 
Taliaferro, 16 Miss. 727; Brown v, 
Smith, 6 Miss. 387. 


Mo.—Cartwright v. Culver, 74 Mo. 
179; Mitchell v. McMullen, 59 Mo. 
252; Wheeler v. Standley, 50 Mo. 509; 
Connor v. Eddy, 25 Mo. 72. 


N.H.—Chase v. Weston, 12 N.H. 413. 


N.Y.—Grant y. Tallman, 20 N.Y: 
191, 75 Am.D. 384; Lamerson v. Mar- 
vin, 8 Barb. 9; Sandford v. Travers, 
20 N.Y.Super. 498 [mod 40 N.Y. 140]; 
Tallmadge v. Wallis, 25 Wend. 107; 
Whitney v. Lewis, 21 Wend. 131. 
pipe NE pore ta dts v. McNider, 90 N.C. 


Ohio.—Picket’s Adm’r v. Picket’s 
Adm’r, 6 Ohio St. 525. 


S.C.—Garvin v. Cohen, 
5S: 


S.D.—Zerfing v. Seeling, 80 N.W. 
140, 12 S.D. 25 [aff 85 N.W. 585, 14 S. 
D. 303]; Pyice v. Hubbard, 65 N.W. 
436, 8 S.D. 92. 

\, Tenn.—Kansas City.; Land Go. ve 
Hill, 11 S:W. 797, 87 Tenn’ 589; Selinkes 
A. 45 and note; Young v. Butler, 1 


47 S.C.L, 


Head 640; Senter vy. Hill, 5 Sneed 505; 
oe v. Yeaman, (Ch.A.) 46 S.W. 
12. 


Tex.—Price v. Blount, 41 Tex. 472; 
Cook v. Jackson, 20 Tex. 209; Broocks 
v. Lee, 102 S.W. 777, 46 Tex.Civ.App. 
372; Webb v. Waters, Bivens & Cor- 
ley, 1 Tex.App.Civ.Cas. § 1349. 

Vt.—Dix v. Wilmington School Dist. 
No. 2; 22 Vt. 309. 

W.Va.—McKinley Land Co. v. May- 
nor, 85 S.E. 79, 76 W.Va. 156; Jackson 
v. Welsh Land <Assoc., 41 S.H. 920, 
51 W.Va. 482; Bennett v. Pierce, 
31 S.E. 972, 45. W.Va. 654. 


[a] Purchaser must be presumed 
to have relied on warranty in deed, 
where it does not appear that he was 
misled by the vendor, or that he was 
ignorant of the condition of the ven- 
dor’s title, and if there has been no 
judicial eviction, and no insolvency 
or nonresidence of the vendor is al- 
leged, a mere defect in title is no de- 
fense in an action on purchase-money 


notes. Hoertz v. Marrett, 5 Ky.L. 698. 
_[b]  Interest.—The fact that the 
title is questioned does not relieve 


a purchaser under a warranty deed, 
who has a right of undisturbed pos- 
session, from payment of interest on 
the amount of the unpaid purchase 


rey Burrows v. Stryker, 47 Iowa 
(id. 
[c] That deeds of remote grantors 


prohibited sale of liquors on prem- 
ises is no defense, in an action for the 
purchase money against a purchaser 
in possession under a general war- 
ranty deed, made in good faith by the 
vendor who is alive and _ solvent. 
Smith v. Jones, 31 S.W. 475, 97 Ky. 
GIO) Wy, 45s 


{d] Outstanding tax title against 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of the vendor,®° or in cases where the purchaser has 
been evicted by a paramount title,®! or is in danger 
of eviction,®? or where he suffers some inconvenience 


VENDOR AND PURCHASER 


or expense due to the defective title,®* or it appears 


land which is conveyed by a deed con- 
taining covenants of general war- 
ranty will not constitute matter of 
defense to an action on a note given 
for the purchase money, where it does 
not appear but that defendant took 
possession of the premises conveyed 
under the deed and has had perfect 
possession thereof ever since. Black 
v. Thompson, 36 N.E. 643, 136 Ind. 611. 
fe] In Pennsylvania (1) a defect 
in title or encumbrance not known 
to the purchaser when he accepts the 
deed is a defense to an action for the 
purchase money, although there is a 
general warranty. Peck v. Jones, 70 
Pa. 83 (holding also that knowledge or 
ignorance of an encumbrance, or of a 
defect not appearing on the face of 
the title, is immaterial); Roland v. 
BV tler Son Wietisner Se 800s eCo)e eDne 
defense of defects in title may be 
raised whether there was a covenant 
of general warranty, or of the right 
to recover, or quiet enjoyment, or not. 
Little v. Thropp, 91 A. 924, 245 Pa. 
539; Cross v. Noble, 67 Pa. 74; Stein- 
hauer v, Witman, 1 Serg.&R. 487. See 
also Smith v. Sillyman, 3 Whart. 589 
(holding defense ordinarily good 
whether there be a general or special 
warranty). But see Chase v. Web- 
ster, 4 Lack.Leg.N. 360 (defense not 
permitted where the purchaser holds 
under a general warranty deed, and 
has not been evicted or threatened 
with eviction). (3) If an outstand- 
ing superior title has been actually 
asserted, the purchaser may set up 
such fact as an equitable defense and 
defend on the ground of failure of 
consideration, whatever may be the 
actual covenants in the deed. Little 
v. Thropp, supra; Knepper v. Krutz, 
58 Pa. 480; Sager v. Patterson, 15 Pa. 
Super. 147; Caldwell v. Lightner, 13 
Pa.Dist. 683. (4) Where a purchaser 
has notice of an outstanding claim of 
title, and takes a deed with general 
warranty, he cannot set up that title 
as a defense to an action on a mort- 
gage for the purchase money, when 
his possession has not been disturbed. 
Bradford v. Potts, 9 Pa.St. 37. 

[f] Im Virginia (1) the rule stated 
in the text has been affirmed. Long’s 
Ex’r v. Israel, 1 Leigh (36 Va.) 556. 
(2) But under Code § 3299, a pur- 
chaser may file a plea in an action 
to recover the purchase price of land, 
alleging a breach of the vendor’s cove- 
nant of warranty of title, where such 
plea does not ask for a rescission of 
the contract. Kinzie v. Rieley’s Ex’r, 
42 S.E. 872, 100 Va. 709. 


Cross references: 

Effect of retention of possession gen- 

erally see infra § 1424. 

Equitable relief of purchaser see in- 

fra § 1638. 

Knowledge of defect see infra § 1427. 

90. U.S.—Noonan v. Lee, 2 Black 
499,17 L.Ed. 278. 

Ala.—Lawson v. Helms, 110 So. 294, 
215 Ala.-190; Gillham v. Walker, 33 
So. 537, 135 Ala. 459; Frank v. Riggs, 
9 So. 359, 93 Ala. 252; Thompson vy. 
Sheppard, 5 So. 334, 85 Ala. 611; 
Strong v. Waddell, 56 Ala. 471; Magee 
v. McMillan, 30 Ala. 420. 

Fla.—Mickler v. Reddick, 21 .So. 
286, 38 Fla. 341; Randall v. Bourquar- 
dez, 2 So. 310, 23 Fla. 264, t1 Am.S.R. 
379. 


Ga.—Sanderlin vy. Willis, 21 S.E. 
291, 94 Ga. 171. 

Ind.—Oldfield v. Stevenson, 
153, Smith 23. 


1 Ind. 


Ky.—Hughes v. Collins, 247 S.W. 
737, 197 Ky. 589; Vaughn v. Wells, 203 
S.W. 191, 180 Ky. 485; Atkinson v. 
Hager, 121 S.W. 955 (actual fraud); 
Pas v. York, 41 S.W. 309, 19 Ky.L. 

3. 


Md.—Timms v. Shannon, 19 Md. 


296, 81 Am.D. 632. 


Minn.—Brown vy. Manning, 3 Minn. 
385, 74 Am.D. 736. 

Miss.—Stokely v. Cooper, 116 So. 
538, 150 Miss. 143, 65 A.L.R. 1137; 
Guice v. Sellers, 43 Miss. 52, 5 Am.R. 
476; Wailes v. Cooper, 24 Miss. 208; 
Brown y. Smith, 6 Miss. 387. 

Mo.—Cartwright v. Culver, 74 Mo. 
179; Wheeler v. Standley, 50 Mo. 509. 


N.Y.—Tallmadge v. Wallis, 25 
Wend. 107; Whitney v. Lewis, 21 
Wend. 131. 


Tenn.—Kansas City Land Co. v. 
Hill, 11 S.W. 797, 87 Tenn. 689, 5 L.R. 
A. 45 and note; Hgan v. Yeaman, (Ch. 
App.) 46 S.W. 1012. 


[a]. However, the mere fact that 
the vendor represented the title to be 
clear and free from encumbrances, 
and that the purchaser acted on such 
representations, and was , deceived 
thereby, will not constitute matter of 
defense, where it does not appear that 
the representations were fraudulently 
made, or that the purchaser was in- 
duced by them to make the purchase, 
or that he has been compelled to sur- 
render or has surrendered possession 
of the land. Black v. Thompson, 36 
N.EH. 643, 136 Ind. 611. . 

[b] _Frand must relate to title, and 

must be active, not merely passive, 
in order to be available as a defense 
by @ purchaser in possession under 
warranty deed. Hughes vy. Collins, 
247 S.W. 7387, 197 Ky. 589. 
{c] Mistake as to land is no de- 
fense to an action for purchase money 
against a purchaser in possession 
with warranty of title, where there is 
no allegation or evidence of fraud. 
Nichols v. Hill, 32 Tex. 516. 

91. U.S.—Brisco v. Minah Consol. 
Min. Co., 82 F. 952. 

Ala.—Lawson v. Helms, 110 So. 294, 
215 Ala. 190; Magee v. McMillan, 30 
Ala. 420. 

Gee gi Ore v. Sedgwick, 8 Cal. 

Fla.—Mickler v. Reddick, 21 So. 286, 
38 Fla. 341; Randall v. Bourquardez, 
2 So. 310, 23 Fla. 264, 11 Am.S.R. 379. 


Ga.—Sanderlin y. Willis, 21 S.E. 
291, 94 Ga. 171. 


Ind.—Black v. Thompson, 36 N.E. 
643, 136 Ind. 611; Pomeroy v. Burnett, 
8 Blackf. 142; Johnson v. Bedwell, 
43 N.H. 246, 15 Ind.App. 236. 


Ky.—Manuel v. Haselden, 268 S.W. 
554, 206 Ky. 796; Atkinson v. Hager, 
121 S.W. 955. 


Md.—Timms v. Shannon, 19 Md. 
296, 81 Am.D. 632. 
Miss.—Stokely v. Cooper, 116 So. 


538, 9100 Miss. 143, 65 As R: 2137; 
Miller v. Lamar, 43 Miss. 383; Guice 
v. Sellers, 43 Miss. 52, 5 Am.R. 476; 
Glenn vy. Thistle, 23 Miss. 42; Feems- 
ter v. May, 21 Miss. 275, 53 Am.D. 83; 


Duncan v. Lane, 16 Miss. 744; Hoy 
v. Taliaferro, 16 Miss. 727; Brown v. 
Smith, 6 Miss. 387. 

N.Y.—Seidman v. Geib, 11 N.Y.S. 


705, 16 Daly 434, 19 N.Y.Civ.Proc. 359; 
Tibbets v. Ayer, Lalor 174; Winslow 
vy. Buel, 11 How.Pr. 373. 


S.C.—Nathans vy. Steinmeyer, 35 S, 
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that the purchaser is entitled to damages on a cove- 
nant of seizin,®* or where the vendor is insolvent, 
and unable to respond in damages,®® or is a nonresi- 


E. 733, 57 S.C. 386. 


See also Texas cases infra § 1407 
note 98 [b]. And see infra § 1417. 


[a] Covenants in deed warranting 
title to land are not sufficient con- 
sideration for a note given for a part 
of the purchase money, if the maker 
of the note has been evicted from the 
whole of the land. Tibbets v. Ayer, 
Lalor (N.Y.) 174. 


[b] Actual eviction necessary.—: 
Timms yv. Shannon, 19 Md. 296, 81: Am. 
D. 632. See Glenn v. Thistle, 23 Miss. 
42 (must be actual eviction, or legal 
eviction without actual ouster). 


92. Vaughn v. Wells, 203 S.W. 191, 
180 Ky. 485; Price v. Blount, 41 Tex. 
472; Johnson vy. Long, 27 Tex. 21; 
Lott v. Dashiell, (Tex.Civ.App.) 233 S. 
W. 11038 [rey on another ground 
(Commn.App.) 243 S.W. 1072]; Adams 
v. Jordan, (Tex.Civ.App.) 136 S.W. 
499; Broocks y. Lee, 102 S.W. 777, 
46 Tex.Civ.App. 372; Jackson v. Welsh 
Land Ass’n, 41 S.E. 920, 51 W.Va. 482. 
But see cases supra note 91 [a]; and 
infra § 1418. 7 

{a] It is sufficient to show suit 
threatened or prosecuted, in which 
case the grounds of the suit must be 
Slven and they must be such as to 
cause a reasonable man to fear loss 
of his land. Jackson v. Welsh Land 
Assoc., 41 S.E. 920, 51 W.Va. 482; 
Bennett v. Pierce, 31 S.E. 972, 45 W. 
Va. 654; Hoke v. Jones, 10 S.E. 775, 
33 W.Va. 501. And see infra § 1418 
text and note 5. 


[b] Whore warranties in deed are 
equivalent to covenant of seizin in 
the vendor, the purchaser need not 
wait for an actual eviction to obtain 
redress for a breach of the covenant, 
but may prove the failure of the gran- 
tor’s title as a defense to an action for 
the purchase money. Tarpley v. 
Poage’s Adm’r, 2 Tex. 139. 

93. Johnson v. Bedwell, 
246, 15 Ind.App. 236. 


[a] Where it does not appear that 
purchaser has suffered any damage 
by the breach of covenants or is like- 
ly to sustain any loss thereafter from 
the transaction, a defective title is no 
defense. Black v. Thompson, 36 N.E. 
643, 136 Ind. 611. 


94. Trumbo vy. Lockridge, 4 Bush 
(Ky.) 415; Redding v. Lamb, 45 N.w. 
997, 81 Mich. 318. 

{a] Where there is failure of title 
to lands, breach of covenant of seizin 
may be set up as a defense to an ac- 
tion for the purchase money, al- 
though, as a general rule, questions of 
title to lands are not properly triable 
in assumpsit. Redding vy. Lamb, 45 N. 
W. 997, 81 Mich. 318. 


95. U.S.—White v. Ewing, 
451,016 C:CrAy 296. 


Ala.—Lawson v. Helms, 110 So. 294, 
215 Ala. 190; Gillham v. Walker, 33 
So. 537, 135 Ala. 459; Frank v. Riggs, 
9 So. 359, 93 Ala. 252; Thompson v. 
Sheppard, 05 (So. 9334. -Sb pAdlals Gaal 
Strong v. Waddell, 56 Ala. 471; Magee 
v. McMillan, 30 Ala. 420. 


Fla.—Randall v. Bourquardez, 2 So. 
310, 238 Fla. 264, 11 Am.S.R. 379. 


Ga.—Sanderlin y. Willis, 21 S.B. 
291, 94 Ga. 171; Booth v. Saffold, 46 
Ga. 278. 

Ind.—Black v. 
643, 136 Ind. 611; 
ind 207; 


Ky.—Shearer v. Backer, 269 S.W. 
513, 207 Ky. 455; Hughes y. Collins, 


43 N.E. 


69 FB. 


Thompson, 36 N.B. 
Clark v. Jones, 16 
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dent,®® or unless he otherwise sets 


equity showing that his remedy on his warranty will 


be insufficient.?? 


[§ 1407] bb. Total Failure of Title. 
held in a number of cases that a purchaser in pos- 
session under a warranty deed, who shows a total 
failure of title,?® as where the deed is void and con- 
veys no title,°® or conveys an unknown, uncertain, 
and undetermined interest in the land,t or where a 
material portion of the premises was held adversely 
to the vendor at the time of the sale, of which facet 


the purchaser was ignorant,? may 


247 S.W. 737, 197 Ky. 589; Vaughn 
v. Wells, 203 S.W. 191, 180 Ky. 485; 
Smith v. Jones, 31 S.W. 475, 97 Ky. 
670, 17 Ky.L. 456; Trumbo vy. Lock- 
ridge, 4 Bush 415; Simpson vy. Hawk- 
ins, 1 Dana 303; Atkinson v. Hager, 
121 S.W. 955; Foster v. Lyons, 44 S, 
W. 625, 19 Ky.L. 1906; Nelson v. 
Black, 10 Ky.L. 936; Tuck v. Fuqua, 
9 Ky... 401. 

Miss.—Wofford v. Ashcraft, 47 
Miss. 641; Guice v. Sellers, 43 Miss. 
62, Oo) Am. R. 47/6. 

N.Y.—Seidman v. Geib, 
705, 16 Daly 434, 
359. 


LANEY cs: 
19 WN: ¥:.Civ. Proc: 


S.D.—Zerfing v. Seeling, 80 N.W. 
140, 12 S.D. 25 [aff 85 N.W. 585, 14 
S.D. 303). 


5 Sas ICity) Wand? Co: ey: 
EU SOW. 19'%5..8"% Denn. 539) 5 ER: 
A. 45; Egan v. Yeaman, (Ch.App.) 
46 S.W. 1012. 


Tex.—Elder v. Galveston First Nat. 
Bank, (Civ.App.) 43 S.W. 19. 


W.Va.—Jackson v. Welsh Land 
ASSOC. 041 > 8.6. 920,951 OW. Van 482" 
Bennett v. Pierce, 31 S.H. 972, 45 W. 
Va. 654. 


[a] Unless presumption that ven- 
dor is able to respond in damages is 
overcome, a purchaser in peaceable 
possession, under a deed with cove- 
nants of general warranty, cannot by 
showing a mere defect in title defeat 
an action for the price. Zerfing v. 
Seeling, 80 N.W. 140, 12 S.D. 25 [aff 85 
N.W. 585, 14 S.D. 303]; Price v. Hub- 
bard, 65 N.W. 436, 8 S.D. 92. 


{b] In Missouri it has been held 
that a purchaser in possession under 
covenants of warranty cannot, in the 
absence of fraud, defend suit on pur- 
chase-money notes on the ground that 
the vendor had no title and is in- 


solvent. Cartwright v. Culver, 74 Mo. 
179. 
96. Hughes v. Collins, 247 S.W. 


737, 197 Ky. 589; Vaughn v. Wells, 
203 S.W. 191, 180 Ky. 485; Atkinson v. 
Hager, (Ky.) 121 S.W. 955; Foster 
v. Lyons, 44 S.W. 625, 19 Ky.L. 1906; 
Abner v. York, 41 S.W. 309, 19 Ky.L. 
643; Hoertz v. Marrett, 5 Ky.L. 698. 

97. Sanderlin v. Willis, 21 S.EH. 291, 
94 Ga. 171; Smith v. Hudson, 45 Ga. 
208; Shearer v. Backer, 269 S.W. 543, 
207 Ky. 455. 

98. Colo.—Heaton v. Myers, 4 Colo. 
59. 

Conn.—Cook v. Mix, 11 Conn. 432. 

Tll.— Slack v. McLagan, 15 Ill. 542. 


Kan.—Sunderland v. Bell, 18 P. 817, 
39 Kan. 663. 

Ky.—Martin v. Turner, 115 S.W. 
833; Baird v. Laevison, 15 S.W. 252, 
91 Ky. DOAN LA IK Vila Uo. 

La.—Lapene v. Delaporte, 
Ann, 252. 

Me.—Jenness v. Parker, 24 Me. 289 
[expl Lloyd v. Jewell, 1 Me. 352, 10 
Amb. Ti) Con the ground that there 


27 La. 
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up some distinct 
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as a defense to an action for the purchase money. 
In other cases, however, it has been held that a pur- 


chaser in possession under a warranty deed cannot 


It has been 


the sale.? 


set up such fact 


was in that case evidence of only par- 
tial failure of title). 


F Mass.—Rice v. Goddard, 14 Pick. 
293. 
Mich.—Redding v. 
$97, 81 Mich. 318. 
Minn.—Durment v. Tuttle, 52 N.W. 
909, 50 Minn. 426. 


Mo.—Burns v. Hayden, 24 Mo. 215. 


N.Y.—Frisbie  v. Hoffnagle, at 
Johns. 50. 


Okl.—Lafferty v. Evans, 87 P. 304, 
17 Okl. 247. And see Brady v. Bank 
of Commerce of Coweta, 138 P. 1020, 
41 Okl. 478, Ann.Cas.1915D 1019 (hold- 
ing that a purchaser in possession un- 
der a warranty deed, executed in sub- 
stantial compliance with Comp. lL. 
[1909] § 1202, may set up broken 
covenants of seizin as a defense toa 
suit for the purchase money). 


Ont.—Bullion Min. Co. v. 
wright, 10 Ont.L. 438. 


See Glenn y. Thistle, 23 Miss. 42, 49 
(“both a total failure and eviction 
seem to be necessary to full defense 
against the payment of the purchase 
money’”’). 


“We ago not assent to the proposi- 
tion, that the covenants in the deed 
formed any part of the consideration 
for the note. What, it may be asked, 
is to be understood by a total failure 
of consideration? It is very obvious 
that when the party does not get that 
which by the terms of the contract he 
was to receive, and for which his note 
is given, the consideration of the note 
fails and. faAlls-wholly .> 9... Ona 
sale of personal property, there is al- 
ways an implied warranty of title. 
But it turns out that the vendor has 
no title. Was it ever supposed that 
he could recover the purchase money, 
and turn the vendee over to his rem- 
edy on the warranty? And is there 
any well founded distinction between 
a sale of real estate with covenants, 
and a sale of personal property with 
warranty? We suppose not. And we 
suppose it to be perfectly well settled, 
that where a total failure of consider- 
ation is shown, it is an answer to the 


Lamb, 45 N.W. 


Cort- 


action.” Cook v. Mix, 11 Conn. 432, 
437. 
[a] “If the title has failed abso- 


lutely, then there is no consideration 
for the note, and the money recovered 
thereon would have to be repaid when 
the facts were established in an ac- 
tion for breach of covenant.” Red- 
ding v. Lamb, 45 N.W. 997, 81 Mich. 
818, 331. 


[b] Im Texas (1) the rule is that, 
although there may be a deed with 
covenants of warranty, if the title 
turns out wholly defective or there is 
a valid outstanding title, and the 
purchaser had no knowledge of any 
defect at the time of the sale, he will 
be relieved from payment of the price. 
Ogburn v. Whitlow, 15 S.W. 807, 80 
Tex. 239; Price v. Blount, 41 Tex. 
472; Cooper v. Singleton, 19 Tex. 260, 


defend an action for the purchase money, on the 
ground of failure of title, either partial or total, 
unless the vendor is insolvent, or there was fraud in 


[§ 1408] (c) Under Special Warranty Deed. In 
some jurisdictions failure of, or defects in, title may 
be set up as a defense by the purchaser, whether the 
warranty in his deed be general or special,* but in 
others a purchaser under a deed of special warranty 


70 Am.D. 333; Gantt v. McClellan, 
(Civ. App.) 252 S.W. 229% Woctave 
Dashiell, (Civ.App.) 233 S.W. 11038 


[rev on another ground (Commn.App.) 
243 S.W: 1072]; Adams v. Jordan, 
(Civ.App.) 136 S.W. 499; Blewitt v. 
Greene, 422 S.W. 914, 57 Tex.Civ.App. 
588; Knight vy. Coleman County, (Civ. 
App.) 51 S.W. 258. (2) But the pur- 
chaser must establish with reasonable 
certainty that the title has failed in 
whole or in part, and that he has been 
evicted or is in danger of eviction 
(Ogburn v. Whitlow, 15 S.W. 807, 80 
Tex. 239; 'Price’v.) Blount, 41) Mex 
472. .Johnson v. ‘Long, 27. ‘Dex. zi. 
Cook v. Jackson, 20 Tex. 209; Lott v. 
Dashiell, (Civ.App.) 233 S.W. 1103 
[rev on another ground (Commn, 
App.) 243 S.W. 1072]; Adams v. Jor- 
dan, (Civ.App.) 136 S.W. 499; Blewitt 
v. Greene, 122 S.W. 914, 57 Tex.Civ. 
App. 588; Knight v. Coleman County, 
(Civ.App.) 51 S.W. 258), (3) but must 
restore or offer to restore possession 
of the property to the vendor (Ogburn 
v. Whitlow, 15 S.W. 807, 80 Tex. 239; 
Demaret v. Bennett, 29 Tex. 262; 
Smith v. Nolen, 21 Tex. 497; Cooper v. 
Singleton, 19 Tex. 260, 70 Am.D. 333; 
Moore v. Vogel, 54 S.W. 1061, 22 Tex. 
Civ.App. 235; Knight v. Coleman 
County, (Civ.App.) 51 S.W. 258. But 
see Gantt v. McClellan, (Civ.App.) 252 
S.W. 229 [holding that the purchaser 
in order to defend for partial failure 
of title would not have to tender into 
court the lands or the deed thereto for 
cancellation, nor would he have to do 
so if he went into possession under 
a contract that the title would be 
cured by the grantor]). (4) A like 
rule is applied where, through a mu- 
tual mistake in a deed, the legal title 
stands in the name of a third person, 
as the vendee will not be relegated to 
mere chance to make title through a 
suit for reformation. Lott v. Da- 
shiell, (Civ.App.) 233 S.W. 1103 [rev 
on another ground (Commn.App.) 
243 S.W. 1072]. 


Actual eviction by paramount title 
See infra § 1417. 


Failure of consideration generally 
see supra §§ 1395, 1396. 


99. Cook vi Mix 11 Conn: 
v. Beal, 79 ind: 280: °Curtis v. Clarks 
133 Mass. 509; Rice v. Goddard, 14 
Pick. (Mass.) 293. 


1. Lewis v. West, 23 Mo.App. 5038. 


2. Baird v. Laevison, 15 S.W. 252, 
91 Ky. 204, 12-Ky.L. 786. 


[a] No allegation of insolvency, 
nonresidence, or fraud of the vendor 
is necessary in order to make such 
defense available. Baird v. Laevison, 
15 S.W. 252, 91 Ky. 204, 12 Ky. L. 786% 


3. Lawson v. Helms, 110 So. 294, 
215 Ala. 190; Gillham vy. Walker, 33 
So. 537, 135 ‘Ala. 459. 


4. Forster’s Ex’rs v. Gillam, 13 Pa. 
340; Smith v. Sillyman, 3 ‘Whart. 
(Pa.) 589; Christy v. Reynolds, 16 
Serg.&R. (Pa.) 258; Hart v. Porter, 5 
Serg.&R. (Pa.) 201; Steinhauer vy. 


432; Beal 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1408-1410] 


cannot set up a failure of title as a defense in the 
absence of fraud.® 


[§ 1409] (d) Under Quitclaim Deed. A purchas- 
er under a quitclaim deed takes all the risk of title 
on himself, and, in the absence of fraud, he cannot 
set up a failure of consideration by reason of a de- 
feet in title, in defense to an action for the pur- 
chase money or on a note or check given therefor,® 
unless he has been evicted,” or unless there was a 
mutual mistake of fact as to the title.s But, where 
the vendor fraudulently represented that he had 
title, failure of title,® if total,'® is a defense, al- 
though the purchaser claims under a quitclaim deed. 


[§ 1410] (3) Character of Defect in General. 
The defects in the vendor’s title, in order to consti- 
tute a good defense in an action for the purchase 
money, must not be imaginary or apprehended, but 
must be substantial and existing;!2 they must also 
be entire, so that nothing valuable passes by the 
conveyance.’* If the contract does not in terms en- 
title the purchaser to a good record title, he cannot 
defeat recovery on the ground that the record does 
not show that the vendor had a good title, when in 
fact he did have, and the apparent defect was not 
actually known to either party and did not affect 
their action.1* A mere defective description of the 
premises is not such a defect in title as will consti- 
tute a good defense, if the correct description ean 
be supplied therefrom by reasonable implication ;+° 
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nor can the purchaser avail himself’ by way of de- 
fense of a defect in title which can be taken advan- 
tage of only by the state,?® or of a defect which is 
not so large that substantial compensation cannot 
be made therefor.17 The fact that the first deed ten- 
dered, owing to a mistake, included land to which 
the vendor had no title is no defense, where he aft- 
erward procured a conveyance of the land omitted 
and tendered the purchaser a deed thereto;!8 nor is 
it a defense that the deed omitted a call,!® or that 
the certificate of acknowledgment to a deed from 
husband and wife was defective.?° 


Outstanding title or adverse claim. The purchas- 
er cannot be relieved from payment because of an 
outstanding title, unless it appears that there are 
actual claimants under it.21 | The outstanding or ad- 
verse claim or title must be one that is paramount 
to the vendor’s title, and to which the purchaser 
would be bound to surrender,?* and an outstanding 
paramount title which cannot be enforced against the 
purchaser,?* or which has caused no injury to him,?# 
is no defense. Nor is the defense of outstanding title 
in a third person available where such person, made 
a party to the action, files a disclaimer.2® But it is 
a good defense, where the vendor has ecovenanted to 
convey a good and marketable title, that there is an 
outstanding title in trustees who may be compelled 
to convey at any time, until such outstanding title is 
extinguished ;?° or that there is an outstanding’ title 
in another who is constructively in possession of 


Witman, 1 Serge.&R. (Pa.) 438; Powell 
v. Barrington, 2 Pa.L.J. 159. 

5. In re Kennedy, 26 Grant Ch. 
(Ont.) 33; Whitehouse v. Roots, 20 
U.C.Q.B. (Ont.) 65. 

6 <Ala.—Garrow v. Hallett, 2 Stew. 
449, 


Cal.— Fowler v. Smith, 2 Cal. 39. 
Ill.—Hiteheock vy. Fortier, 65 Ill. 
39. 


Ky.—Begley v. Eversole, 64 S.W. 


Dlg, ae Weyl 935. 

Minn.—Hulett v. Hamilton, 61 N.W. 
672, 60 Minn. 21; Maxfield v. Bier- 
bauer, 8 Minn. 413. 


Miss.—Billingsley v. Niblett, 56 
Miss. 537; Smith v. Winston, 3 Miss. 
601. ; 

N.C.—Foy v. Haughton, 85 N.C. 
168. 


Pa.—Powell v. Barrington, 2 Pa. 
en 59: 


7 Fowler v. Smith, 2 Cal. 39. 


8. Fleetwood v. Brown, 9 N.E. 352, 
NA 7797 1109" Inds 567. 


[a] Illustration.—A father aban- 
doned his family and property and 
left the state, his whereabouts being 
unknown for more than six years. 
Five years after his disappearance, 
both believing him to be dead, a daugh- 
ter conveyed to a brother by quitclaim 
deed her interest in real estate, the 
latter paying a part of the considera- 
tion in money and giving his promis- 
sory note for the balance. The father 
subsequently returned, excluded his 
son from possession of the land, and 
sold it. In an action on the note, it 
was held that there was a failure of 
consideration. Fleetwood v. Brown, 9 
N.E: 352, 11 N.B. 779, 109 Ind. 567, 


9. Foy v. Haughton, 85 N.C. 168; 
Dibble v. Deerfield River Co., 38 A. 
161, 69 Vt. 482. 
10. Howard v. Witham, 2 Me. 390. 
11. Encumbrances: 


Generally see infra §§ 1411, 1412. 


Dower see infra § 1415. 
Judgments see infra § 1414. 


Sale to satisfy encumbrances see in- 
fra § 14138. 


Prior transfer by vendor see infra 
§ 1416. 


12. Bolton vy. Branch, 22 Ark. 435; 
Schott v. McFarland, 1 Phila. (Pa.) 
53, 7 Leg.Int. 58. 

13. Jenness v. Parker, 24 Me. 289. 


[a] Rule applied. — A breach of 
covenant, in that a stranger has a 
right to float part of the land con- 
veyed, is no defense to an action on 
the purchase-money notes. Bean v. 
Harrington, 34 A. 268, 88 Me. 460. 

Partial failure of title see infra § 
1419. 

14. Mundy’s Ex’rs v. Garland, 83 
S.E. 491, 116 Va. 922. 

15. Ray v. Pease, 22 S.H. 190, 95 
Ga. 153. 

16. Culbertson y. Blanchard, 15 S. 
W. 700, 79 Tex. 486. 


[a] Rule applied.—The fact that 
a person has acquired state school 
lands in excess of the amount allowed 
by law can be taken advantage of only 
by the state, and a purchaser of a part 
of such lands from him cannot on this 
ground defeat an action for the pur- 
chase price. Culbertson y. Blanchard, 
15 S.W. 700, 79 Tex. 486. 


7a Hart wv. Handlin, 43) Mo. £71 

18. Pope v. Michel, 42 A. 22, 189 
Pa. 125. 

19. Cummings vy. Hamrick, 82 S.E. 
44, 74 W.Va. 406. 


20. Harris v. Zeuch, 137 So. 135, 
103 Fla. 183. 

21. Schott v. McFarland, 1 Phila. 
(Pa.) 53. To same effect Lemon y. 
Rogge, (Miss.) 11 So. 470. 


22. Chambers v. Talladega Real 
Hstate, etc., Assoc., 28 So. 636, 126 
Ala. 296; Dawson v. Graham, 43 Iowa 
124; Hite vy. Kier, 38 Pa. 72; Carter’s 


Adm’x v. Carter, 17 S.C.L.* 217. 


[a] Rule applied.—Plea that the 
vendor’s title has failed constitutes 
no defense, where claimant under the 
adverse title has not succeeded in es- 
tablishing his claim in an action for 
that purpose. Dawson v. Graham, 
43 Iowa 124. 


[b] Attempt to convey right of 
way to a railroad company, in a street 
which has been dedicated by the ven- 
der to the’ public, is a nullity, and 
hence is not a defect in the title to 
abutting Jand which will constitute a 
good defense to an action for the pur- 
chase price of such abutting land. 
Chambers vy. Talladega Real Estate, 
etc., Assoc., 28 So. 636, 126 Ala. 296. 


23. Beaupland y. McKeen, 28 Pa. 
124, 70 Am.D. 115. 


[a] Estoppel to assert paramount 
title——Where one takes a defective 
title to real estate, but the paramount 
title is afterward purchased by one 
who by his acts has estopped himself 
to deny the title of the purchaser, the 
defect of the title will not be a de- 
fense to an action for the purchase 
money. Beaupland v. McKeen, 28 Pa. 
124, 70 Am.D. 115. 


24 Blanchard v. Jamison, 15 N.W. 
212, 14 Neb. 244; Westbrook v. Mc- 
Millan, 17 S.C.L. 259; Bordeaux’s 
Ex’rs v. Cave, 17 S.C.L. 250. 


[a] Relief in equity in such case 
is the only remedy. Bordeaux’s Ex’rs 
Ven Gane nll (ase @eleeiay 5 Oe 

{b] It is no defense to action on 
nete given for homestead entry on 
land, on which the vendor has made 
improvements, that the vendor failed 
to complete his title, and that the 
purchaser has obtained title thereto 
himself under an additional home- 
stead entry. Blanchard vy. Jamison, 
15 N.W. 212, 14 Neb. 244. 


25. Rice v. Smith, 206 S.W. 784, 182 
Ky. 518. 

3 Murray v. Bliis, 3 A. 845, 112 
Pa. 485. 
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the land.?* Where the land had been in the adverse 
possession of a third person for the statutory period, 
the purchaser, who has been put in possession by the 
vendor, may properly yield possession to the adverse 
claimant’s paramount title, and defend an action for 
the purchase money on the ground of failure of ti- 
bles22 


Title acquired by vendor after sale. The purchas- 
er cannot avail himself, by way of defense, of a title 
acquired by the vendor subsequent to the sale, and 
which by statute passes to the purchaser. 


An easement in the entire tract sold, by a high- 
way laid out over it after the bond for conveyance 
was made and before conveyance, is no defense to 
an action for the price.®° 


[§ 1411] (4) Encumbrances in General?!—(a) 
Under Executory Contract. Where the contract of 
sale is executory, an outstanding encumbrance on 
the land is a good defense by the purchaser to an 
action for the purchase price,** unless it is or ean be 
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removed by the vendor before time fixed for the 
execution of the deed,** or unless his failure to re- 
move it is due to some act on the part of the pur- 
chaser, in not complying with his part of the con- 
tract,** as by failure to pay the purchase money ;*? 
and, if a purchaser under an option purchases with- 
out knowledge of an existing encumbrance, and the 
encumbrance is removed by the vendor after suit 
is brought on the purchaser’s bond, such encum- 
brance ceases to be a defense from that time.*® But 
an encumbrance for which the vendor is not re- 
sponsible, and which he could not be compelled to 
remove, is no defense;** nor can he defend on the 
eround that there are outstanding vendor’s lens 
against the property where, under the facts shown, 
he could defeat such lens on the plea of innocent 
purchaser.“ An encumbrance, sufficient to consti- 
tute such a defense, need not be by deed or matter 
of record.*® ‘ 

[§ 1412] (b) Under Executed Contract. As a 
general rule, where the purchaser has received a . 


{a] Purchaser from one who is in 
fact trustee, but who sells in his own 
name, may defend against payment of 
the purchase money, although he has 
taken a deed and given his bonds, on 
which judgments have been entered. 
Beck v. Uhrich, 13 Pa. 636, 53 Am.D. 
507. 

jer Taylor v. Fulmore, 30 S.C.L. 
52. 


28. Bentle v. Graves, 1 Ky.L. 338. 


29. Zerfing v. Seeling, 80 N.W. 140, 
eS De Duliathe Sin) INSVWiee SS oy. Wt SID: 
303]. 

fa] Acquisition of tax titie.— 
Where a vendor of land subject to a 
lien of a tax certificate conveys it to 
the purchaser by a warranty deed, 
with covenants against encumbrances, 
etc., and the purchaser is put in pos- 
session and maintains the same with- 
out interruption, a tax title subse- 
quently acquired by the vendor, based 
on such certificate, will not defeat an 
action brought by him against the 
purchaser to recover the _ purchase 
price, since, under Comp. L. § 3254 
subd 4, all title subsequently acquired 
by the vendor in such a case passes 
to the purchaser. Zerfing v. Seeling, 
80 N.W. 140, 12 S.D. 25 [aff 85 N.W. 
585, 14 S.D. 303]. 


30. Fairfield v. Williams, 4 Mass. 
427. See Kuhn vy. Freeman, 15 Kan. 
423 (where railroad right of way was 
taken by eminent domain proceed- 
ings). 

31. Cross references: 
Encumbrances as between parties in 

general see supra § 799. 
Performance of contract by vendor as 

to encumbrances see supra § 576 et 

seq. 
Set-off and counterclaim see infra § 

1439. 


32. Ala.—McLemore vy. Mabson, 20 
Ala. 137. 

Ga.—Sizemore v. Pinkston, 51 Ga. 
398; Clark v. Croft, 51 Ga. 368; Wil- 
liams v. Stewart, 30 Ga. 210. 


Ind.—Peyton y. Bowell, 1 Blackf. 
244. 

La.—Phillips v. Weichert, 141 So. 
476, 19 La.App. 786. 

Md.—Ragan v. Gaither, 
J. 472. 


Pa.—-Atlantic Refining Co. v. Syl- 
vester, 80 A. 1091, 281 Pa. 491; Gar- 


11 Gill & 


rett v. Crosson, 32 Pa. 373; Monte- 
fiore Ben. Assoc. v. Roma, 17 Pa.Dist. 
194 (auction sale). 


S.C.—Polk v. Sumter’s Ex’rs, 33 S. 
C.L. 81 (inchoate dower right). 


Man.—Warren v. Rogers, 24 Man. 
492 (caveat). 


[a] Rule applied.—(1) Where the 
vendor sells, clear of all encum- 
brances, and, at the time of the trial 
of his action for the purchase money, 
it appears that he holds but an equi- 
table title subject to an encumbrance, 
he cannot recover. Ragan vy. Gaith- 
er, 11 Gill & J. (Md.) 472. (2) After 
articles for the sale of land, which 
provided that the title should be clear 
of encumbrances, were signed by an 
agent of an undisclosed purchaser, 
Subject to the approval of his action 
by the principal, the seller inserted 
the words “except as to opened or un- 
opened streets,’ but the agent never 
agreed to the exception in regard to 
the streets, and his principal had al- 
ways said that the property would be 
worthless to him with the threat of 
the streets hanging over it, and in- 
sisted that it must be delivered free 
of such encumbrances and the seller 
was so informed. It was held that 
the seller was not entitled to recover 
the price. Atlantic Refining Co. v. 
Sylvester, 80 A. 1091, 231 Pa. 491. 


[b] Under agreement that “the 
premises are to be conveyed clear of 
all easements” an affidavit of defense, 
to an action for the purchase price, 
which avers that the premises are 
subject to a joint right of way, one 
half of which is on the vendor’s prem- 
ises, and the other half on adjoining 
premises belonging to another, and to 
a right of adjoining owners to use 
certain cesspools, partly on the ven- 
dor’s premises and partly on adjoin- 
ing property, is sufficient. Patterson 
v. Freihofer, 64 A. 326, 215 Pa. 47. 


[c] In Ontario (1) where an action 
is brought to recover installments of 
the price payable before the time for 
conveyance has arrived, the vendor is 
entitled to recover unless some equi- 
table ground of relief to the purchas- 
er is shown, such as the existence of 
encumbrances. Armstrong v. Auger, 
21 Ont. 98 [dist McDonald v. Murray, 
11 Ont.A. 101; Tisdale v. Dallas, 11 
U.C.C.P. 238 (both of which were de- 
cided on strict legal principles, with- 
out consideration of any equitable 
rights)]. (2) Where, in such case, 


the vendor’s title is subject to en- 
cumbrances, the purchaser is entitled 
to pay into court so much of the pur- 
chase money as may be necessary to 
protect him against the encumbrances, 
unless the vendor elects to remove 
them at once. Armstrong v. Auger, 
supra. 


33. McGregor v. Echols, 239 S.W. 
736, 153 Ark. 128, 132 [cit Cyc]; Du- 
luth Loan, ete., Co. v. Kloovdahl, 56 
N.W. 1119, 55 Minn. 341. 


[a] Rule applied.—In the absence 
of fraud or insolvency of the vendor, 
the existence, at the time of contract- 
ing, of an encumbrance on land sold 
does not bar the vendor from recover- 
ing installments prior to the last, 
where the deed is to be delivered on 
payment of the last installment. True 
v.. Northern’ Pac. Ry. ‘Co., 147) Nawe 
948, 126 Minn. 72. 


34. Horne v. Rogers, 35 S.H. 715, 
110 Ga. 362, 49 L.R.A. 176; Henry v. 
Walters, 40 S.W. 778, 19 Ky.L. 394: 
Dibble v. Harrow, 247 N.W. 732, 262 
Mich. 509 [cit Cyc]. 


[a] Illustration.—The maker of a 
note for the purchase price, who takes 
a bond for title with knowledge of an 
existing encumbrance, and who sub- 
sequently recognizes his liability on 
the note, cannot defeat recovery by 
the vendor, who can make a good title 
on payment. Horne v. Rogers, 35 S. 
EB. 715, 110 Ga. 362, 49 LRA. 176: 


35. Henry v. Walters, 40 S.W. 778, 
Sy Bes 394; Barrett v. Walker, 14 
a. z 


[a] Thus, where the purchaser has 
not paid the purchase price as agreed, 
he cannot urge failure of the vendor 
to extinguish @ mortgage, where such 
failure is a consequence of his not 
complying with his stipulation to pay. 
Barrett v. Walker, 14 La. 303 

36. Hannan v. Carroll, 120 A. 665, 
PAG A S278 

S7. Canadian Northern R. 
Peterson, 7 Sask.L. 166. 


38. Bushong v. Scrimshire, (Tex. 
Civ.App.) 172 S.W. 155. 


COosgave 


39. Peyton v. Bowell, 1 Blackf. 
(Ind.) 244. 
[a] Written lease for any number 


of years without seal, or a parol lease 
for a term not exceeding three years, 
will be a sufficient encumbrance. Pey- 
ton v. Bowell, 1 Blackf. (Ind.) 244. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1412-1414] 


deed, with covenants against encumbrances, an out- 
standing encumbrance is no defense to an action for 
purchase money due,#® unless he has first extin- 
guished it,4* or, by reason thereof, has been evict- 
ed,*? or is in danger of eviction.t? Nor can a de- 
fense based on a mere encumbrance be made by a 
purchaser in possession under a warranty deed, in 
the absence of fraud in the sale,** or the vendor’s 
insolvency or inability to make good the covenants 
in the deed.t® It has been held that, if the deed 
contains no covenants, the purchaser is without rem- 
edy by way of defense against an action for the pur- 
chase money;*® and that, where the conveyance 
contains covenants of general warranty, without 
covenants of further assurance, the collection of the 
purchase money will not be retarded solely because 
the grantor has not cleared the land of prior liens.47 
Where the purchaser has paid off the encumbrance, 
his right to defend an action for the price on the 
ground of breach of covenant is not affected by the 
fact that he has remained in continuous possession 
of the premises.*§ 


In Pennsylvania an encumbrance when discovered 
is a defense against the payment of the purchase 
money, to the amount of the encumbrance,*® wheth- 
er the warranty in the deed be general®® or special.°? 


[§ 1413] (5) Sale To Satisfy Encumbrances. 
Where the land is sold to satisfy an encumbrance 
or lien against the vendor, such fact is ordinarily a 
good defense to an action for the purchase price,°? 
although the purchaser under the contract has not 
been evicted by the purchaser at such sale, but is 
liable to be so evicted,**® and, if the purchaser should 
purchase at such sale, he may defend only to the ex- 
tent of the amount paid by him at the sale.°* Such 


VENDOR AND PURCHASER 


[66 C.J.] 1387 


defense, however, cannot be made where the vendor 
has agreed to convey by quitclaim deed,**® or where 
the sale is caused by the fault of the purchaser,’® 
as where, at the time of sale, there is enough due 
from the purchaser, which he has failed to pay, to 
extinguish the encumbrance;** nor is such defense 
available where, after defendant’s purchase, the 
land was sold under execution to satisfy an alleged 
vendor’s hen, and at the time of such execution sale 
it had not been adjudged that the execution plaintiff 
was entitled to a lien.** But, if the purchaser is 
under no present liability to pay so much as may 
be necessary to discharge the encumbrance, he is 
not bound to do more than offer in good faith to ap- 
ply as much as is due by him in part satisfaction of 
the encumbrance, and, if he suffers the land to be 
sold by judicial process, no blame is imputable to 
him, and the defense arising out of such a state of 
facts will go to the whole consideration.®® A de- 
fense that the land was, prior to the date of the eon- 
tract, sold for taxes, and remains unredeemed, can- 
not be sustained where the decree for the vendor 
allows a credit for the amount required to redeem 
from the tax sale,®° 


[§ 1414] (6) Judgments. A judgment against 
the vendor which constitutes a lien on the land may 
be a ground of defense in an action against the pur- 
chaser for purchase money due, where the contract 
is executory;°+ but not where the purchaser has a 
deed,®* or where the judgment against the vendor is 
entered after the purchaser pays for and takes pos- 
session of the land;®* and it has been held that un- 
satisfied Judgments against the vendor at the time 
of the sale do not constitute such a defect of title 
as to be a good defense in an action on a bond for 


40. Lattin v. Vail, 17 Wend. (N.Y.) {184, 299 Pa. 284. 55. Shuler v. Hardin, 25 Ind. 386. 
188. 50. Poke v. Kelly, 13 Serg.&R. edad ARGC coeur PRE ip 
41, Clark v. Snelling, 1 Ind. 382,| (Pa.) 165. ; odes _v. Wilson, : i 
Smith 201; Dahle v. Stakke, 96 N.W. 51. Christy v. Reynolds, 16 Serg. | 12 Colo. P53 Pringle v. Wagoner, 68 
353, 12 N.D. 325; Hill v. Provine, (Tex.| ep. (Pa.) 258. N.W. 423, 110 Mich. 612; Clark v. 


Civ.App.) 260 S.W. 681. 


Condit, 11 Mo. 79. See also Lebel v. 


{a] Purchaser of land encumbered 
with mortgage (1) cannot, because of 
the mortgage, defend an action for 
the purchase price, without having 
first extinguished the encumbrance to 
the amount of the. debt sued for. 
Buell v. Tate, 7 Blackf. (Ind.) 55. (2) 
He must either discharge the encum- 
brance and recoup, or ask for a stay 
of suit until the vendor removes the 
encumbrance. Brown v. Montgomery, 
(Civ.App.) 31 S.W. 1079 [rev on an- 
other ground 34 S.W. 443, 89 Tex. 
250]. 

42. Mitchell v. Dibble, 14 Ind. 526; 
Reasoner v. Edmundson, 5 Ind. 393; 
Clark v. Snelling, 1 Ind. 382, Smith 
201; Hill v. Provine, (Tex.Civ.App.) 
260 S.W. 681. See also infra § 1417. 

43. Clark’s Ex’r v. Farrar, 3 Mart. 
(La.) 247; Duplantier v. Pigman, 3 
Mart. (la.) 236; Brown v. Montgom- 
ery, (Civ.App.) 31 S.W. 1079 [rev on 
another ground 34 S.W. 443, 89 Tex. 
250]. 

44. Wawson v. Helms, 110 So. 294, 
215 Ala. 190. 

45. Lawson v. Helms, supra. 

4G. Biletz v. Willis, 19 D.C. 449. 

47. Hart v. Larkin, 66 S.E. 331, 66 
W.Va. 227, 185 Am.S.R. 1027. 

48. Dahl vy. Stakke, 96 N.W. 353, 
12 N.D. 325. ' 

Effect of possession generally see 
infra § 1424. 

49. Andrien v. Heffernan, 


Defects in title generally see supra 
§ 1408. 

52. Ind.—Bevins v. 
Ind. 392. 

Kan.—De Cordova v. Hoss, 44 P. 
618, 56 Kan. 679. 


La.—Woodruff v. 
Mart.N.S. 7,08. 

N.Y.— Frisbee v. 
Johns. 50. 

S.C.—Tharin v. Fickling, 31 S.C.L. 
361. 

[a] Rule applied.—A vendor can- 
not recover under a stipulation that 
‘no delay is to be made in the pay- 
ment of the purchase-money, unless, 
or until, actual eviction takes place,” 
if after the sale he fails to pay the 
price for which he himself purchased 
the property, and it is seized and sold, 
although the purchaser is not actual- 
ly evicted. Woodruff v. Wederstandt, 
8 Mart.N.S. (La.) 708. 


Prather, 13 


Wederstandt, 8 


Hoffnagle, 11 


53. Woodruff v. Wederstandt, su- 
pra; Frisbee v. Hoffnagle, 11 Johns. 
CNEY: )925.0: 


[a] However, a sale of land by a 
marshal, under execution against the 
vendor, is not equivalent to an actual 
eviction, and while the purchaser, 
who enters on covenants of warranty, 
remains in possession, he cannot set 
off such sale as a defense to a suit on 
notes given for the price. Hoy v. Tal- 
jiaferro, 16 Miss. 727. 


54. McGinnis vy. Noble, 7 Watts & 


149 A.'S. (Pa.) 454. 


Dobbie, 15 Alta.L. 126 (forfeiture of 
land for nonpayment of taxes which 
purchaser was obligated to pay). 


[a] Failure to pay taxes.—The 
purchaser cannot interpose as a de- 
fense the fact that taxes levied sub- 
sequently to the making of the con- 
tract, and which it was his duty to 
pay, have not been paid; and that the 
land has been sold and a tax deed 
given therefor. Pringle v. Wagoner, 
68 N.W. 423, 110 Mich. 612. : 


57. Mellon’s Appeal, 32 Pa. 121; 
Clark: v.' Clark, 1 Grant :(Pa.) 33. To 
same effect Clark v. Condit, 11 Mo. 
79. 


58. Summers v. Hancock, 23 Tex. 
150. 

59. Dentler v. Brown, 11 Pa. 295. 

60. Stephens vy. Harding, 67 N.W.: 


746, 48 Neb. 659. 


61. Lyon v. O’Kell, 14 Iowa 233. 
62. Martin v. Foreman, 18 Ark/ 
249. 


{a] In Pennsylvania, however, it 
has been held that, in an action on a 
single bill given for land sold, the 
obligor may give in evidence as a de- 
fense to the bill judgments against 
the grantor, previously to the deed, 
under which the land has since been 
sold, whether the clause of warranty 
in the deed is general or special. 
Christy v. Reynolds, 16 Serg.&R. 258. 
63. McCafferty v. Cummings, 5 
Leg.Gaz. (Pa.) 198, 30 Leg.Int. 209. 
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the purchase money.*? 


{[$ 1415] (7) Dower. Where a right of dower has 
been recovered against the land, the value of the 
dower right may be set up against the purchase price, 
by a purchaser holding under a warranty deed.®° 
But an inchoate right of dower which has not been 
entorced by the widow is not such a defense,°° if 
he has remained in undisturbed possession under the 
deed,®* and which the purchaser has not been oblig- 
ed to pay,®® and from which he has suffered no in- 
convenience.°® Where, however, the contract is ex- 
ecutory and the purchaser is to pay only on receiving 
a good and sufficient title, an inchoate right of dower 
which has not been released is a good defense.’° 


[§ 1416] (8) Prior Transfer by Vendor. Where 
a contract for the sale of land is executory, a prior 
transfer of title by the vendor to another than the 
purchaser, so that he is unable to comply with his 
part of the contract, is a good defense to an action 
for the purchase price,’+ although the purchaser 
failed to appear at the time and place fixed for con- 
veyance for the purpose of expressing his willingness 
and ability to perform his part of the contract,’ 
unless he has by his acts waived his right to insist 
on such defense.** The rule above stated’* has 
been held inapplicable to purchasers at an adminis- 
trator’s sale,*® and it is no defense to an action on 
a note given at such a sale that, after the sale, it was 
discovered that decedent in his hfetime had sold the 
land, where the purchaser had no knowledge of that 
fact at the time he purchased.*® 


64 Gourdine v. Fludd, 16 S.C.L.| 45 Tex. 617. 
2325 76. 

65. McHenry v. Yokum, 27 Ill. 160; | supra. 
Smith v. Ackerman, 5 Blackf. (Ind.) 
541. Kan. 465; 

66. Stelzer v. La Rose, 79 Ind. 435;| Owen’s’ Estate, 
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Ward & Turney vy. Williams, 


77. Yost v. Guinn, 188 P. 427, 106 
Ball, Hutchings & Co. v. 
25 La.Ann. 


[§§ 1414-1418 


[§ 1417] (9) Eviction—(a) Actual. Eviction of 
the purchaser,’? either actual or constructive,’* is 
a good defense in an action for the purchase price, 
unless the purchaser knew at the time of” his pur- 
chase of the defect or encumbrance on account of 
which he is subsequently evicted,’® in which case 
he must rely on the covenants in his deed.*? On the 
other hand, it has been held that eviction of the pur- 
chaser by a title to which the covenants in his deed 
do not extend is no defense.*1 It has been held that 
a voluntary surrender after judgment is equal to 
an eviction within the meaning of this rule;*? but 
there is authority to the contrary.®* If the eviction 
is from a portion only, the purchaser is bound, rata- 
bly, for the land from which he is not evicted.* 
But, if the eviction is due to the failure of the pur- 
chaser to call in the original parties to defend, he 
cannot avail himself thereof as a defense,*® partic- 
ularly where the vendor had the means of defending 
his title, or the person evicting him was enabled by 
the purchaser’s laches to perfect his title;*® nor can 
he set up an eviction from premises to which he is 
not entitled under his deed as a defense.°* 


[§ 1418] (b) Prospective. It is not a good defense 
to an action for the purchase money that there is a 
mere danger of eviction where there is no disturb- 
ance of possession,®® although, on the other hand, 
it has been held that, in order to defend against re- 
covery on a purchase-money note, it is not necessary 
in all cases to show actual eviction, but that, if a 
prior outstanding title be shown, with danger of 
eviction, it is sufficient.°® Nor is it a good defense 


with warranty, and has voluntarily 
surrendered to one claiming under a~- 
purchase at a Sheriff's sale under a 
judgment against the vendor, such 
voluntary surrender will not amount 


195: to an eviction of the purchaser so as 


Smith v. Ackerman, 5 Blackf. (Ind.) 
541; Whisler v. Hicks, 5 Blackf. (Ind.) 
100, 33 Am.D. 454; Burnham v. Old- 
ham, Ll. Mon: iCKy..)) 652: 


67. Stelzer v. La Rose, 79 Ind. 435. 
68. Stelzer v. La Rose, 79 Ind. 435. 
69. Stelzer v. La Rose, supra. 

70. McLemore v. Mabson, 20 Ala. 
137; Polk v. Sumter’s Ex’rs, 33 S.C.L. 
81. 

71. Ga.—Morris v. Melton, 129 S. 
E. 670, 34 Ga.App. 392. 


Ill.—Denby v. Graff, 10 Ill.App. 195. 


N.Y.—-Dwing v. Wightman, 51 N. 
Y.S. 268, 28 App.Div. 326 [aff 65 N.Y. 
S. 187, 52 App.Div. 416 (aff 60 N.E. 
322, 167 N.Y. 107)]1; Horwitz v. Fran- 
kel, 104 N.Y.S. 743, 54 Misc. 651. 

Pa.—Banks v. Ammon, 27 Pa. 172. 

vt.—Chandler v. Marsh, 3 Vt. 161. 

[a] Where vendor agrees to “keep 
open a right of way” back of the 
property sold, which right of way is 
intended to be conveyed with the 
premises, is necessary to their enjoy- 
ment, and constitutes half of their 
value and is part of the considera- 
tion, and the vendor conveys away the 
adjacent land without reserving the 
right of way, he cannot recover the 
purchase money. [Eddy v. Davis, 22 
‘NL 862, 116° N.Y. 247, 

72. Horwitz v. Frankel, 
S. 748, 54 Misc. 651. 

73. See infra § 1422. 

74, See supra text and note 71. 

75. Ward & Turney v. Williams, 


104 N.Y. 


Courmes vy. Cavelier, 5 La.Ann. 276; 
Dunning v. Leavitt, 85 N.Y. 30, 39 Am. 
R. 617 [rev 29 Hun 178]; Brown v. 
Allen, 34 N.Y.S. 805, 88 Hun 401 [aff 
152 N.Y. 647]; Soper v. St. Regis Pa- 
per Co., 77 N.Y.S. 896, 38 Mise. 294; 
Tibbets v. Ayer, Lalor (N.Y.) 174. 

[a] Purchaser evicted from prop- 
erty by foreclosure of prior mortgage 
containing the pact de non alienando, 
is not bound to defend an executory 
proceeding, or to give notice thereof 
to the vendor, as the undertaking of 
the purchaser is to pay the price, and 
that of the vendor is to maintain the 
title and the possession. Ball, Hutch- 
ings & Co. v. Owen’s Bstate, 25 La. 
Ann. 19/5. 

Eviction as defense by purchaser 
holding under warranty deed see su- 
pra § 1406. 

78. Cowdrey v. Coit, 44 N.Y. 382, 
4 Am.R. 690 [rev 26 N.Y.Super. 210]. 
See Tennent v. Caffery, 113 So. 167, 
163 La. 976 (purchaser need not show 
actual eviction before refusing to pay 
purchase price). 
nee tae ae eviction see infra § 


79. Wailes v. Cooper, 24 Miss. 208. 
80. Wailes v. Cooper, supra. 
81. Cullum y. Mobile Branch Bank, 


4 Ala. 21, 37 Am.D. 725. 

82. Melancon’s Heirs y. Duhamel], 
7 La. 286. 

ss. Dennis v. Heath, 19 Miss. 206, 
49 Am.D. 51. 

[a] Bhus, where a purchaser has 
been put in possession under a deed 


to be a defense to an action for the 

purchase price. Dennis y. Heath, 19 

Miss. 206, 49 Am.D. 51. 

ee Courmes v. Cavelier, 5 La.Ann. 
Abatement of price see supra §8§ 

752, 753. 


PX es him failure of title see infra § 


. 85. Mayer’s Heirs yv. Neraut’s 
Admire 2) Maes 0: 

86. Mayer’s Heirs vy. Neraut’s 
Adm’r, supra. 

87. Burke v. Nichols, 1 Abb.Dec. 


(N.Y.) 260, 2 Keyes 670 [aff 34 Barb. 
430, 21 How.Pr. 459]. 


{a] IllustrationWhere land is 
conveyed by metes and bounds, with 
covenants, and a building and fence, 
not specified in the deed, encroach on 
an adjoining lot, the eviction of the 
purchaser from the part of the build- 
ing and inclosure so encroaching is 
no defense to his liability for the pur- 
chase money. Burke v. Nichols, 1 
Abb.Dec. (N.Y.) 260, 2 Keyes 670 [aff 
34 Barb. 430, 21 How.Pr. 459]. 


88. Brown vy. Reves, 7 Mart.N.S. 
(La.) 235; Brown vy. Thompson, 6 
Mart.N.S. (la.) 426; Judice’s Heirs 
v. Brent, 6 Mart.N.S. (La.) 226; Ful- 
ton’s Heirs v. Griswold, 7 Mart. (La.) 


ree Alain v, Parent, 37 Que.Super. 
89. Morris v. Brown, 85 S.W. 1015, 


38 Tex.Civ.App. 266. 


Danger of eviction as defense by 
purchaser holding under warranty 
deed see supra § 1406. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1418-1420] 


that a suit for the recovery of the land has been dis- 
missed, or a nonsuit awarded defendant therein ;°° 
or that, a suit relative to the title to the land is pend- 
ing,®t unless the grounds of the suit are such as 
might cause a reasonable man to fear the loss of 
the land.®** But, where a suit for eviction is pend- 
ing, the vendor may recover the price on giving se- 
curity to indemnify the purchaser.?* 


[§ 1419] (10) Partial Failure of Title.°* Except 
where it is permitted by statute,®* a partial failure of 
title ordinarily constitutes no "defense to a suit on 
a note or bond given for the land conveyed,®* where 
the covenants to convey and pay for the land are 
independent,®* or where the purchaser was shown the 
land before the sale and its boundaries were correet- 
ly pointed out to him.®8’ So, where the vendor coy- 
enants that, if title to part of the property fails, he 
will make a corresponding deduction from the price, 
and also gives a covenant of warranty, the purchaser 
cannot set up failure of consideration as to the land 
to which the title is not perfected.°® It is no defense 
that part of the land, at the time it was conveyed, was 
in the possession of, and claimed by, a third person 
under a conveyance from defendant’s vendor, but 
which did not in fact inelude the disputed part, and 
that such third person had acquired title by subse- 
quent adverse possession, if the purchaser’s neglect 
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to sue the adverse claimant was not caused by de- 
fendant’s vendor.t| Where the part to which the 
title fails is of small importance, or immaterial to 
the uses and enjoyment of the part to which the 
title is good, and the purchaser retains possession, he 
cannot resist payment on the ground of failure of 
title,? although he will be entitled to a proportionate 
abatement from the purchase price.* So, where the 
title fails after the purchaser has taken off most of 
the timber which constituted the principal value of 
the land, he cannot claim a total eviction and fail- 
ure of consideration,* but will be allowed such pro- 


‘portionate part of the purchase price as is repre- 


sented by the ratio of the land’s value at the time 
of the failure of title to its value when timbered.® 
But it is a good defense that the part to which the 
title has failed was the principal object of the pur- 
chase, and the remainder is of little value.® So, it 
has been held that, where half of the price is paid 
in cash and a note given for the balance, a failure 
of title to more than half of the land is a good de- 
fense to an action on the note." 

[§ 1420] k. Defect in Quantity.* In the absence 
of fraud, misrepresentation, or mistake a purchaser 
of land cannot defend an action for the purchase 
price on the ground of a deficiency in quantity,® ex- 


90. Rightor v. Kohn, 16 La. 501;)land and the accidental omission to 6. Gray v. Handkinson, 1 S.C.lL. 
Thompson yv. Dupuy, 3 La. 432; Gar-|include another i the conveyance, | 278. 
dere v. Foucher, 4 Mart.N.S. (La.) | without rescinding the entire con- [a] For example, it is a good de- 
352. tract. Pike v. Taylor, 49 N.H. 124. fense to show that the principal ob- 
91. Dietz v. Mock, 47 Iowa 451; 96. Ala.—lLee v. White, 4 Stew.&P.| ject of the purchase was a mill site, 
Preston v. Breedlove, 45 Tex. 47. See|178; Wilson vy. Jordan, 3 Stew.&P. 92.| which had been conveyed by an elder 


McCafferty v. Cummings, 5 Leg.Gaz. 
(Pa.) 198, 30 Leg.Int. 209 (holding 


} - C (under 
that it was proper to reject evidence 


Ind.—Hanna vy. Shields, 34 Ind. 84 
warranty deed). 


Ky.—Belfont Iron Works v. Me- 


grant, whereby the land was rendered 
of little value. Gray v. Handkinson, 
TL SCAR Oe 


of the pendency of an ejectment suit 
for land bought by plaintiff's vendor, 
where plaintiff had already shown a 
deed to himself from his vendor). 


[a] In abSence of judgment or exe- 
cution thereon, the mere fact that the 
title to the land has been assailed in 
eourt is no defense to an action for 
the purchase money. Dietz v. Mock, 
47 Iowa 451. 


92. Jackson v. Welsh Land Assoc., 
41 S.E. 920, 51 W.Va. 482. 


93. . Sewall v. Roach, 5 La.Ann. 683. 
94. Cross references: 


Abatement of price for partial fail- 
ure of title see supra §§ 752, 753. 


Partial failure of consideration gen- 
erally see supra § 1397. 

Set-off or counterclaim for partial 
failure of title see infra § 1438. 
95. See statutory provisions, 

[a] In Georgia, under the civil 
code, providing that, if a purchaser 
loses part of the land from a defect 
of title, he may claim either a rescis- 
sion of the entire contract or a reduc- 
tion of the price, a purchaser, sued 
by his vendor on a note for the bal- 
ance due on the price, may set up that 
the warranty of title in his deed has 
partially failed, in that a third per- 
son has a paramount title to a part of 
the land. Riehle v. Bank of Bulloch- 
ville, 123 S.E. 124, 158 Ga. 171; Puc- 
kett v. Jones, 136 S.E. 462, 36 Ga.App. 
253; Meeks v. Meeks, 63 S.E. 270, 5 
Ga.App. 270. 


{b] In New Hampshire, under St. 
suly 4, 1861 ¢ 2497, authorizing a plea 
of partial failure of consideration 
where a total failure would-be a de- 
fense, the purchaser may, in an action 
for the price, avail himself of the de- 
fense of failure of title to part of the 


Guire, 11 S.W. 208, 10 Ky.L. 965. 
Me.—Hodgdon y. Golder, 75 Me. 

293; Thompson v. Mansfield, 43 Me. 

490; Morrison v. Jewell, 34 Me. 146. 


Mo.—Thompson v. Crutcher, 26 Mo. 
319. 
N.H.—Chase v. Weston, 12 N.H. 413. 


N.Y eeu a v. Allen, 26 N.Y.S. 299, 
73 Hun 29 


Be byae- v. Duncan, 83 Pa. 196. 
piareardlse v. Hoshel, 20 U.C.Q.B. 
99. 


[a] Where several tracts of land 
are purchased under several and not 
entire contracts, and a mortgage is 
given on one to secure all the unpaid 
purchase money, it is no defense to 
an action on the mortgage that the 
titles to the other tracts have failed. 
Fisk v. Duncan, 83 Pa. 196. 

97. Champion vy. White, 5 Cow. (N. 
Xi) moO. 

98. Bowman vy. 
Watts (Pa.) 290. 

99. Chaplain vy. Briscoe, 
198. 

1. Poyas v. Wilkins, 46 S.C.L. 420. 


Bittenbender, 4 


13 Miss. 


2. Florence Oil, ete., Co. v. Me- 
Candless, 58 P. 1084, 26 Colo. 534; 
Blanks v. Ripley, (Tex.Civ.App.) 38 


S.W. 376. 


{a] ITllustration.—That title to an 
irrigating ditch, conveyed with land, 
fails, is no defense against payment 
of the purchase money, where the 
ditch is of no substantial value to the 
land. Blanks v. Ripley, (Tex.Civ. 
App.) 38 S.W. 376. 

3. See supra §§ 752, 753. 


4 Brown v. Allen, 26 N.Y.S. 299, 
(3) SSA 


5. See supra §§ 752, 753. 


7. Durment v. Tuttle, 52 N.W. 909, 
50 Minn. 426. 


8. Cross references: 


Abatement of price for deficiency in 
quantity see supra §§ 754-759. 

Construction of contract as to quan- 
tity of land and appurtenances see 
supra § 213 et seq. 


False representations as to quantity: 


Affecting validity of contract see 


supra §§ 140, 141. 
Defense to action for price see su- 
pra § 1385. 
Mistake as to quantity as affecting 
validity of contract see supra § 111. 


Set-off or counterclaim for defects in 
quantity see infra § 1437. 


Waiver of defect see infra § 1422. 

9. Fla.—Reddick v. Mickler, 2 So. 
698, 23° Fila. 335. 

Ga.—Longino v. Latham, 20 S.EB. 
308, 938 Ga. 274; Parker v. Roberts, 
91 S.-H. 345, 19° Ga. App. 270. 

Iowa.—Stevenson y. Polk, 32 N.W. 
340, 71 Iowa 278. 


Miss.—Kerr v. Calvit, 1 Miss. 115, 
12 Am.D. 537. 


Pa.—Rodgers v. Olshoffsky, 2 
44, 110 Pa. 147; Dickinson v. 
hees, 7 Watts & S. 353. 

[a] Failure of purchaser under 
quitclaim deed to obtain and hold pos- 
session of two lots out of a large 
number, without any fraud or mis- 
conduct on the part of the vendor, is 
no defense to an action for the pur- 
chase price. McDonough y. Martin, 
LG. Sab. 59) 88 Ga. 676008 Mab Ano oe 

[b] Where deed did not warrant 
quantity, a deficiency of one and 
sixty-seven one-hundredths feet in 
twenty feet of width is not such a de- 
ficiency as to imply fraud or deceit, 


A. 
Voor- 
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cept where the sale is by the acre or quantity,!° 
or the contract is executory,!? nor even in the latter 
case where the failure to perform the contract on 
the part of the vendor is caused by some act of the 
purchaser ;*? and it has also been held that a pur- 
chaser who has been put in possession, and has not 
been evicted, and who is a resident of the state, and 
solvent, cannot defend an action for the price on 
the ground of a deficiency in acreage from a poten- 
tial future failure of title, even though there was 
a covenant of warranty.1° But, where the deficiency 
arises through fraud or mistake, such fact may be 
set up as a defense,'* as a partial failure of consid- 
eration,!® provided he offers to reconvey,'® unless 
the purchaser has so materially changed the condi- 
tion of the land that he cannot by a reconveyance re- 
store the vender to his former position.’ It is no 
defense that the deed which the purchaser has ac- 
cepted does not call for all the land bargained for,** 
. as the mistake can be corrected only in equity;'® 
and this is especially true where, after knowledge 
of the deficiency, the purchaser has remained in pos- 
session of all the land which he claims should have 
been conveyed, and has made payments on the pur- 


13. 


where both parties have equal means 
215 Ky. 


of ascertaining the width, and is no 
defense to a suit on a bond given for 
the purchase money. Rodgers v. 
Olshoffsky, 2 A. 44, 110 Pa. 147. 

10. Rosborough v. Picton, 34 S.W. 
791, 43 S.W. 1038, 12 Tex.Civ.App. 113. 

[a] Defense of reduced acreage 
in land grant may be made at any 
time to a suit brought for the pur- 
chase money. Rosborough y. Picton, 
34S. W. 791, 43 S.W. 1038, 12 Tex.Civ. 
App. 113. 

{b] In Louisiana the fact that an 
action for a reduction of the purchase 
price on the ground of deficiency is 


526. 


(Ind.) 110. 
15. 


132 AN. Y. 4370. 
Pa.—Jenks v 
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Rush vy. Hidson, 286 S.W. 780, 
14. Cowger vy. Gordon, 


Ga.—Hamilton vy. 
Ga. 276 (sale by acre); 
Shehee, 20 Ga. 531. 


a v. Frazer, 23 Mich. 
4. 


N.Y.—Gallup v: Bernd, 30 N.E. 743, 


Fritz, 7 Watts & S. 
201, 42 Am.D. 227. 


Tex.—King vy. Bressie, 


[§§ 1420-1421 


chase-money notes.?° Nor can the purchaser set up 
a deficiency in quantity as a defense where he has, 
with full knowledge of the facts, ratified the sale ;?? 
or where he has conveyed the land to another and 
received full consideration therefor.?? 


[§ 1421] i. Defect in Quality or Location.** 
Where the quality or location of the land is materi- 
ally different from that represented by the vendor, 
such fact may constitute a good defense to an action 
for the price.?2* But it is no defense, so long as the 
purchaser retains possession, that the fences on the 
premises were rotten and not as represented,*° or 
that at the time of the sale the vendor represented 
that there was an alley on one side of the lots, 
and that he had since conveyed the land adjoining 
the lots and embracing the alley, if his plot of the 
lots, on which the alley was designated, was record- 
ed before the execution of the conveyance.*° If the 
preliminary contract of sale has become merged in 
a deed, the purchaser cannot, in the absence of 
fraud, set up in defense the breach of a condition in 
the contract that the property should be delivered 
in good condition.** 


of instrument see Reformation of In- 
struments §§ 40-68. 

20. Delaney v. McDonald, 1 N.W. 
331, 47 Wis. 108. 

Effect of possession generally see 
infra § 1424. ; 

21. Keyes v. Mann, 19 N.W. 666, 
63 Iowa 560. 

[a] MTllustration.—Where a pur- 
chaser gives his note, and, five years 
afterward, on being sued, gives a new 
note to gain time, in an action on 
the new. note he cannot set up a defi- 
ciency in the quantity of land, known 
to him when he gave the new note. 


4 Blackf. 


Conyers, 28 
Gauldin v. 


(Civ. App.) 


prescribed does not prevent such de- 
ficiency from being set up as a means 
of defense against a demand for the 
purchase price. Davis v. Millaudon, 
14 La.Ann. 868; Lafiton v. Doiron, 12 
La.Ann. 164. 


Abatement of price for deficiency 
where sale is by acre or quantity see 
supra § 754. 


11. Schreiber v. Straus, 147 I1l.App. 
581; Comegys v. Davidson, 26 A. 618, 
154 Pa. 534. 

[a] Wendor in default.—A party in 
default has no standing in court to 
enforce any of the terms of a con- 
tract, and therefore a party who has 
entered into a contract to sell and 
convey land, being in default in not 
being able to convey the amount of 
land called for by the contract, can- 
not recover any part of the purchase 
price held in escrow under the terms 
of the contract. Shreiber v. Straus, 
147 Ill.App. 581. 


12. Griffin v. American Gold Min. 
ConelZo He 208; 09 CC. AnegO) IP LeVy yl 4 
FY. 887, 52 C.C.A. 507]. 


[a] Tlustration.—Where the price 
is payable when the vendor perfects 
his title, the fact that it is sSubse- 
quently determined that half the land 
belongs to the purchaser does’ not 
constitute a good defense to an action 
for the price, where the dispute as to 
such half is known to both parties 
at the time of the sale, and the vendor 
is prevented from perfecting his title 
by the purchaser’s own act. Griffin v. 
American Gold Min. Co., 123 F. 283, 
59 C.C.A. 301 [rev 114 F. 887, 52 Cc, 
CA. 507]. 


32 S.W, 729.7 


[a] Rule applied: (1) Where the 
vendor at the time of sale pointed out 
incorrect boundaries, inclosing more 


land than was actually conveyed. 
King v. Bressie, (Tex.Civ.App.) 32 
S.W. 729. (2) Where the surveyor 


appointed by the parties errs in mea- 
suring the land. Jenks v. Fritz, 7 
Watts, &/S:.(Pa.)- 2015 42 Am. D, '227: 
(3) Where the vendor, in selling land 
by the acre, by mistake overstates the 
amount thereof. Gallup v. Bernd, 30 
N.E. 748, 132 N.Y. 370 (holding that 
the right of the purchaser, after the 
contract is executed, to demand an 
abatement of the purchase price may 
be enforced as well on an equitable 
defense to an action by the vendor 
for the purchase price as in a suit 
brought for that purpose). 


16. Horner v. Lowe, 64 N.E. 218, 
159 Ind. 406. 


17. Hobart vy. Jordan, 58 N.H. 500. 


[a] Illustration.—Where the pur- 
chaser has materially changed the 
condition of the land by cutting and 
removing timber, and cannot, by a 
reconveyance, restore the vendor to 
his former position, it is no defense 
that there was a mutual mistake as 
to the boundaries, and that the vendor 
has received a part of the price great- 
er than the value of the timber cut by 
the purchaser, and refused to accept 
a reconveyance of the land tendered 
him by the purchaser. Hobart vy. Jor- 
dan, 58 N.H. 500. 


18. Wear v. Parish, 26 Ill. 240. 
19. Wear v. Parish, supra. 
Mistake as ground for reformation 


PN v. Mann, 19 N.W. 666, 63 Iowa 


22. See infra § 1426. 
23. Cross references: 
False representations as to quality: 
Affecting validity of contract see 
supra §§ 142-152. 
Defense to action for price see su- 
pra § 1385. 

Mistake as to location as affecting va- 
lidity of contract see supra § 112. 
Set-off or counterclaim for defect in 

quality see infra § 1437. 


24. Satterfield v. Spier, 39 S.E. 930, 
114 Ga. 127; Stewart v. Trimble, 15 
Pa.Super. 518. 


{a] Illustration.—The purchaser 
may show that the value of a mill 
purchased has been reduced by his 
being obliged to lower the dam, which 
had been raised by the vendor above 
the proper height, without the pur- 
chaser’s knowledge. Light v. Stoe- 
ver’s Ex’rs, 12 Serg.&R. (Pa.) 431. 


[b] Where plan of town lots by 
which the lots are sold differs so ma- 
terially from the recorded plan as to 
affect the value of the lots, it consti- 
tutes a good ground of defense to 
an action for the payment of all the 
ha money. Davis v. Sabita, 63 


25. Kinney v. Osborne, 14 Cal. 112. 


26. Daniels v. Stone, 6 Black 
(Ind.) 450. ais 


27. Disbrow v. Harris, 55 N.Y.Su- 
per. 483, 14 N.Y.St. 723 [rev on other 
grounds 25 N.E. 356, 122 N.Y. 362]. 
See generally supra § 1393. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 1422] 


[§ 1422] j. Waiver2® or Estoppel?® Affecting 
Breach as Defense—(1) In General. A purchaser 
may, by his acts or conduct, waive or be estopped 
to defend an action for the purchase money on the 
ground of the vendor’s breach of conditions or cov- 
enants,®® such as a defect in, or failure of, title,*? 
or a deficiency in the quantity of land.*? Thus a 
purchaser may waive his right to set up a breach of 
conditions or covenants in the contract of sale as 
a defense, where, with knowledge of such breach 
and without objecting thereto, he accepts a deed for 
the premises sold and enters into possession.** The 
mere acceptance of a deed, however, does not con- 
stitute a waiver of a defect in title of which he had 
no knowledge at the time,** unless he fails to make 
his objection within a reasonable time after discov- 
ering the defeect.?® So the acceptance of a deed con- 
veying substantially less than the amount of land 
agreed to be conveyed does not waive the breach of 
coutract.26 Nor is the purchaser estopped, by ac- 
cepting and recording a deed, from showing that 
the vendor had made certain statements tending to 
show that the title conveyed was in fact invalid, and 
that the vendor treated it as invalid and had con- 
veyed the property to the third person who had tak- 


28. Waiver of: 
Conveyance or tender generally see 
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jplate a possible change in trustee- 
ship, the fact that thereafter a corpo- 
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en possession.?? A purchaser does not waive his 
right to defend on the ground of partial failure of 
consideration by efforts on his part to save himself 
from damage on account of the vendor’s acts,’* nor 
is the breach of an independent, collateral agreement 
by the vendor waived by subsequent payments made 
by the purchaser under the agreement of sale.*® 
But, where a purchaser who has received a deed al- 
lows the vendor to remain in possession, he cannot 
plead failure of consideration in an action on notes 
given for the purchase money.*®? A purchaser cannot 
defend on the ground of failure of title, if he has 
bought in the paramount title, although he is enti- 
tled to the amount paid therefor, and to the expense 
connected with its purchase.4 So, where the vendor 
does not own the land which he contracts to sell, 
but procures a conveyance to be made by the owner 
to the purchaser, which the latter accepts as a per- 
formance of the contract, the vendor is entitled to 
recover the contraet price.t2 A purchaser perfect- 
ing his title by adverse possession under the statute 
of limitations cannot urge the invalidity of the title 
of his vendor as a defense to an action for the pur- 
chase price;*® and, where a purchaser setting up 
breach of covenant of seizin avers that he has of- 


defendant was shown letters from the 
grantors in which they refused to 
guarantee the acreage, and a deed 


supra §§ 676-682. 

Failure to perform contract within 
ey stipulated see supra §§ 259, 
60. 

Fraud as defense see supra §§ 1387, 
29. Estoppel of purchaser to deny 

title of vendor in general see supra 


§ 776. 
30. Ill—O’Day v. Nugent, 238 TU 
App. 446. 


Ind.—Davar v. Cardwell, 27 Ind. 
478; McCloy v. Cox, 39 N.E: 901, 12 
Ind.App. 27. 

Jowa.—Stevenson v. Polk, 32 N.W. 
340, 71 Iowa 278. 

Ky.—Bates v. Whitt, 117 S.W. 273. 

Mass.—Bliss v. Tripp, 14 Gray 186. 

Mich.—Rorabacher v. Lee, 16 Mich. 
169. 

g.c.—Lowndes v. Fishburne, 48 S. 
Te. 264, 69 S.C. 308. 


[a] Tiustration.—Where a vendor 
obtains a reconveyance by fraud and 
sells the land to a third party, but 
the land is recovered by the purchas- 
er under his original title, such facts 
do not constitute a defense to an ac- 
tion for the price. Bliss v. Tripp, 14 
Gray (Mass.) 136. 


31. Stevenson v. Polk, 32 N.W. 340, 
71 lowa 278; Bates v. Whitt, (Ky.) 
117 S.W. 273; Rorabacher v. Lee, 16 
Mich. 169. 

[a] Waiver of defense of prior 
transfer of title to third person.— 
(1) In‘a suit by a vendor for the 
price, the fact that he, prior to the 
sale to defendant, had conveyed the 
coal under the land to another, does 
not entitle defendant to an abatement 
of the price, where it is shown that 
he learned of the conveyance of the 
coal shortly after the sale to him, but 
made no complaint, until sued, and 
that defendant has so used the land 
as materially to decrease its value 
and desirability to the vendor. John- 
son v. Green, 92 S.W. 939, 29 Ky.L. 
208. (2) Where property belonging to 
a partnership has been conveyed to a 
trustee, and thereafter contracts for 
sales of portions of the land are en- 
tered into, which contracts contem- 


ration is organized, and the property 
conveyed by the trustee to the corpo- 
ration subject to such contracts, is no 
defense to an action on the contracts 
for the price. Dorr v. Cory, 78 N.W. 
682, 108 Iowa 725. 

32. Lowndes y. Fishburne, 48 S.E. 
264, 69 S.C. 308; Latta v. Schuler, 100 
S.W. 166, 45 Tex.Civ.App. 237. 


{a] Illustration.—Where foreclo- 
sure proceedings on a bond given for 
the purchase money of land were 
withdrawn by consent, and the land 
conveyed by defendant to a trustee 
to be sold if the bond was not paid by 
a specified time, the proceeds to be 
applied to the payment of the debt 
and the costs of sale, any excess g0- 
ing to the obligor, a defense of par- 
tial failure of consideration arising 
from mistake in the number of acres 
conveyed was waived. Lowndes v. 
Fishburne, 48 S.E. 264, 69 S.C. 308. 

33. Davar v. Cardwell, 27 Ind. 478; 
McCloy v. Cox, 39 N.E. 901, 12 Ind. 
App. 27; Rorabacher v. Lee, 16 Mich. 
169; Morrison v. Faulkner, (Tex.Civ. 
App.) 21 S.W. 984; Brockway v. Ma- 
son, 29 Vt. 519. 


[a] Tllustration.—It is no defense 
to a suit on a note that it was given 
in payment of a purchase of land by 
the maker from the payee, for which 
the latter agreed to obtain a warranty 
deed from a third party and that the 
deed obtained was only a quitclaim 
deed, where it appears that the payee 
has given his own warranty deed, and 
that the two deeds have been accepted 
by the maker who has also taken pos- 
session of the premises, has not been 
disturbéd therein, and does not deny 
that he has a good title. Brockway v. 
Mason, 29 Vt. 519. 


[b] Want of acknowledgment of 
deed.—A purchaser in possession un- 
der a deed without objecting thereto 
cannot resist payment of the purchase 
price on the ground that the deed was 
not properly acknowledged. Morri- 
son v. Faulkner, (Tex.Civ.App.) 21 5S. 
W. 984. 

[c] Partial failure of consideration. 
—In an advertisement of certain land, 
plaintiff’s agent represented the tracts 
to contain two hundred and ninety 
four acres, but before a conveyance 


stipulating against a warranty of 
acreage was submitted to the gran- 
tee’s attorneys, and approved before it 
was executed by the grantors. De- 
fendant accepted the conveyance, and 
made no objection that there was a 
material shortage of acreage until 
much of the Jand had been sold and 
the notes for the purchase price last 
falling due had matured, and it was 
held that he was estopped to claim a 
partial failure of consideration as a 
defense to such notes. Latta v. Schu- 
ed) 100 S.W. 166, 45 Tex.Civ.App. 


34. Minor v. Edwards & Price, 12 
Mo. 137, 49 Am.D. 121. 


35. Minor v. Edwards & Price, su- 
pra. 
36. Preleski v. Farganiasz, 116 A. 


593, 97 Conn. 345. 


37. Woods v. Kirk, 28 N.H. 324, 61 
Am.D. 614. : 
agent Walker v. Johnson, 13 Ark. 
o Ps 

{a] Illustration.—Where a pur- 


chaser, after he has been evicted and 
after the assignment of his obliga- 
tion for the purchase money, receives 
back from the Jand office the entrance 
money paid by his vendor for the land, 
by way of indemnifying himself 
against the insolvency of the vendor, 
he does not thereby waive his defense, 
as against the assignee, of such par- 
tial failure of consideration. Walker 
v. Johnson, 13 Ark. 522. 

39. Canadian Gen. Securities Co., 
Ltd., v. George, 42 Ont.L. 560. 


40. Roberts v. Roberts, 
606, 39 Ga.App. 810. 


41. Denson v. Love, 58 Tex. 468. 


42. Hamilton v. Hulett, 538 N.W. 
364, 51 Minn. 208. 


43. Moyers v. Arthur, 25 S.W. 276, 
746, 15 Ky.L. 684; Hebrew Educa- 
tion Soc. v. Bussier, 1 Wkly.N.C. 
(Pa.) 161; Gourdine v. Fludd, 16 S&S. 
C.L. 232; Overby v. Johnston, 94 8S. 
W. 131, 42 ,Tex.Civ.App. 348. 

[a] Thus a purchaser who has 
been in possession long enough to ac- 
quire a title by statute cannot avail 
himself, as a defense, of the fact that 
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fered to rescind and has tendered back all the title } the purchase money on the ground of defect in ti- 


he has received from the vendor, 
doned the possession s 


operate to perfect the title.*4 


[§ 1423] (2) Making Specific Objections. 
a purchaser objects to the deed or title tendered or 
given, only on specific grounds, he cannot after- 
ward, when sued for the purchase price, object to 
it on other grounds which might have been made be- 
fore,*> as, where he refuses to accept the deed solely 
on the ground that he is unable to pay the purchase 
he cannot afterward defend an action for 


money, 


a third person, whose descendants are 
still living, was a long time ago long 
enough in possession of the land to 
have acquired a title. Gourdine v. 
PUMA NG SiGuln zone 

44. Smith v. Hughes, 7 N.W. 6538, 
50 Wis. 620. 


45. Rizghtor’ v. Kohn, 16 La. 501; 
Packard v. Usher, 7 Gray (Mass.) 
529; Schmidtke v. Keller, 73 P. 332, 
(4 P. 222, 44 Or. 23. 

[a] Rule applied.—Where a pur- 
chaser in a contract for the sale of 
land refuses to accept a deed solely 
on the ground that the vendor does 
not have title, he is not entitled, after 
action brought for the price, to object 
that the description in the deed ten- 
dered, while including all of the land 
in question, is inaccurate, because al- 
so including other land belonging to 
the vendor. Schmidtke vy. Keller, 73 
P, 332, 74 P. 222, 44 Or. 23. 

[b] Purchaser who examines ven- 
dor’s title deeds set forth in the act 
of sale, and who makes no objection, 
or to but one point, cannot withhold 
payment for objections not raised. 
Rightor v. Kohn, 16 La. 501; MeCarty 
Vv. ‘Steam ‘Cotton Press 1Co., 5) Ha: 16. 


46. Ashbaugh v. Murphy, 90 Ill. 
182; Brewer v. Winchester, 2 Allen 
(Mass.) 389. 

47. Possession: 


As precluding defense on ground of 

fraud see supra § 1388. 

Under covenant of warranty see supra 

§ 1406. 

48. U.S.—Campbell v. Medbury, 4 
BiCasiuNo. 2.005). > Biss sey Taggart 
v. Stanbery, 13 F.Cas.No. 13,724, 2 
McLean 543. 


Ala.—Lawson v. Helms, 110 So. 294, 
215 Ala. 190; Gidley v. Gidley, 78 So. 
861, 201 Ala. 507 (rule inapplicable, 
however, in view of facts); Union 
Stave Co. v. Smith, 22 So. 275, 116 Ala. 
416, 67 Am.S.R. 140; Coleman v. De- 
catur First Nat. Bank, 22 So. 84, 115 


Ala. 307; Strong v. Waddell, 56 Ala. 
471; Chapman v. Lee’s Adm’r, 55 Ala. 
616; Helvenstein v. Higgason, 35 Ala. 
259; Larkin v. Montgomery Bank, 9 
Port. 434, 33 Am.D. 324; Wilson v. 
Jordan, 3 Stew.&P. 92. 

Ark.—Morris v. Ham, 1 S.W. 519, 


47 Ark. 293. 

Cal.—MeLeod v. Barnum, 63 P. 924, 
131 Cal. 605; Fowler v. Smith, 2 Cal. 
568. 

Colo.—Florence Oil, ete., Co. v. Mc- 
Candless, 58 P. 1084, 26 Colo. 534. 


Ga.—HEllis v. Lockett, 28 S.E. 452, 
100 Ga. 719; Smith v. Hudson, 45 Ga. 
208; McGehee v. Jones, 10 Ga. 127; 
Roberts vy. Woolbright, Ga.Dec. 98, 
pt 1. ‘ 


Ill.— Yazel v. Palmer, 81 Ill. 82; Mc- 
Daniel v. Bryan, 8 I11l.App. 273. 


es 


such averment es- 
tops him from claiming that he has lost or aban- 
so as to interrupt the running 
of the statute of limitations, which would otherwise 


tle.*® 


eral. 


Where 


Ind.—Marsh v. Thompson, 1 N.E. 
630, 102 Ind. 272; Grubbs v. Barber, 
1 N-B. 636, 102 Ind. 1313 Wambers v. 
Schwegeman, 97 Ind. 528; Stelzer v. 
La Rose, 79 Ind. 435; Axtel v. Chase, 
7? Ind, 74; Hacker v. Blake, 17 Ind: 
OMe 

Iowa.—Elliott v. Horton, 217 N.W. 
829, 205 Iowa 156; Richardson  v. 
Short, 207 N.W. 610, 201 Iowa 561 
[mod 202 N.W. 836]. 

Kan.—Lasley v. Pendleton, 200 P. 
274, 109 Kan. 466; Harrel v. Neef, 102 
P. 838, 80 Kan. 348; Dunn v. Mills, 79 
P1146, 502). 70! Kanw656, -3- Amn. Cas: 
363 and note. 

Ky.—Foster v. 
19 Ky.L. 1906; Runner vy. 
S.W. 871, 14 Ky.L. 828. 


Lyons, 44 S.W. 625, 
Young, 21 


La.—Morton vy. Copeland, 25 la. 
Ann. 592. 

Mo.—Wright v. Lewis, 19 S.W.(2da) 
287, 323 Mo. 404; Pershing v. Can- 
field, 70 Mo. 140; Harvey v.» Morris, 
63 Mo. 475; Isler v. Egger & Gaus- 
ner, 17 Mo.’ 332: 

N.Y.—Grant v. Tallman, 20 N.Y. 
191, 75 Am.D. 384; Lewis v. McMillen, 


41 Barb. 420 [rev 31 Barb. 39 
v. Nixon, 6 Cow. 445. 

N.D.—Mercer County State Bank of 
Manhaven v, Hayes, 159 N.W. 74, 34 
N.D. 601. 

Okl.—Herron v. Harbour, 
DOG, Ot Olly ae 

Or.—Mitchell v. Hughes, 157 P. 965, 
80 Or. 574. 

Pa.—Wilson v. Cochran, 46 Pa. 229; 
Jackson v. McGinness, 14 Pa, 331; 
Congregation v. Miles, 4 Watts 146. 
See also Thompson vy. Carpenter, 4 
Pa. 132, 45 Am.D. 681 (holding that 
a lien created by the vendor after an 
agreement to convey, which cannot 
immediately be removed, is no bar to 
recovery of price where the purchas- 
er remains in possession, if the ven- 
dor at the time gives adequate securi- 
ty for indemnity). But see Carnahan 
v. Hall, Add. 127 (holding that the 
purchaser, although in possession, 
may show adverse title in third per- 
son, without eviction or claim by such 
person). 


5]; Gale 


155 P. 


S.C.—Hodges v. Connor, 28 S.C.L. 
LZ0F SLCC Van Emde 2s ase @, dey dhol 
Martin v. Bobo, 28 S.C.L. 26, 40 Am. 
D. 587; Carter’s Adm’x v. Carter, 17 
8.C.L. 217; Gourdine v. Fludd, 16 S.C, 
M2325 ohompson vw tecord, 2eSiChn! 
76; Roach v. Rutherford, 4 S.C.Eq. 


126, 6 Am.D. 606. 


Tex.—Houston v. Howerton, (Civ. 
App.) 48 S.W.(2d) 388; Scripture vy. 
Copp, (Civ.App.) 57 S.W. 6038. 


Wis.—Mcindoe v. Morman, 26 Wis. 
588, 7 Am.R. 96; Mecklem v. Blake, 
22 Wis. 495, 99 Am.D. 68; Horton v. 
Arnold, 18 Wis. 212; Taft v. Kessel, 
16 Wis. 273. 


[§ 1424] (3) Effect of Possession*’—(a) In Gen- 
As a general rule a purchaser who takes pos- 
session under his contract or deed eannot, as long 
as he retains such possession, defend an action for 
the purchase money, on the ground of the failure of, 
or a defect in, the vendor’s title,*® or other breach 
of a condition or covenant on the part of the ven- 
dor,#® or on the ground that, when the purchaser 
made the contr act, he was already in possession by 
virtue of a purchase from the true owner,®® unless 
the vendor is insolvent and unable to respond in 
damages,°! or where it appears that the vendor is a 


Eng.—Gibson v. Clarke, 1 Ves.&B. 
500, 35 Reprint 195. 

Ont.—Hendra v. Moffatt, 19 U.C.Q. 
B. 444. hy 

[a] Illustrations.—(1) The pur- 
chaser in possession under purchase 
from the executor cannot retain pos- 
session and defend an action for price 
on the ground of the executor’s want 
of authority to sell and convey title... 
Union Stave Co. v. Smith, 22 So. 275, 
116 Ala. 416, 67 Am.S.R. 140. (2) A 
purchaser in possession of an inclosed 
field containing fifty acres could not 
refuse payment on the ground that 
the vendor, tendering quitclaim deeds, 
had record title to only forty eight 
and fifty eight hundredths acres. El- 
liott v. Horton, 217 N.W. 829, 205 Iowa 
156. 

[b] That some of vendors were in- 
fant heirs and no administration had 
been granted on the estate of their 
ancestor who died intestate consti- 
tutes no defense to an action on a@ 
purchase-money note given by a pur- 
chaser who takes and retains posses- 
sion of the land. Bird v. Daniel, 9 
Ala. 302. 

{c] Possession by purchaser of va- 
cant lot under a bond for title is 
shown by evidence that he paid the 
taxes on it for several years, paid for 
the placing of a pavement in front of 
it, and referred to it in correspond- 
ence as “my lot.” Coleman v. Decatur 
aha Nat. Bank, 22 So. 84, 115 Ala. 

7. 

[d] Purchaser who takes and re- 
tains possession of fractional lot con- 
nected with the lands conveyed, but 
not embraced in the deed or clearly 
covered by the vendor’s title, cannot 
refuse to pay proportionally for it, on 
the ground of defect of title. Chap- 
man vy. Lee’s Adm’r, 55 Ala. 616. 


Necessity of rescission or offer to 
rescind see infra § 1425. 


49. Vanderwilt v. Broerman, 206 
N.W. 959, 201 Iowa 1107. 
{a] Delay in furnishing abstract. 


assignees in possession 
and retaining benefits cannot resist 
suit for purchase money on _ the 
ground that abstract of title was not 
timely furnished. Vanderwilt v. Bro- 


—Vendee or 


erman, 206 N:W. 959, 201 Iowa 1107. 
aan Pershing vy. Canfield, 70 Mo. 

51. Lawson v. Helms, 110 So. 294, 
215 Ala. 190; Coleman v. Decatur 
Birst Nat, Bank, 22 So.°84,/115) Ata. 


307; Wyatt v. Garlington, 56 Ala. 576; 
Strong v. Waddell, 56 Ala. 471; Tay- 
lor v. Fowler, 118 S.E. 212, 155 Ga. 
654; McLaren vy. Irvin, 63 Ga. 275; 
Johnson y. People’s Bank, 137 S.H. 
104, 36 Ga.App. 570; Puckett v. Jones, 
136 S.E. 462, 36 Ga.App. 253; Ken- 
nedy v. Smith, $2 8. B. 155, 14 Ga. App. 
644; Harrel v. Neetf, 102 P. 838, 80 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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> 


nonresident,°? or there was fraud in the sale to the 
purchaser,** or other special circumstances are 
shown,** authorizing equitable interference;®* and 
this rule is particularly true where the purchaser has 
been subjected to no inconvenience or expense on 
account of the alleged or supposed defect in title,®® 
or it is not shown that he has ever been threatened 
with eviction or disturbed in his possession,®? or 
that there is in facet any paramount outstanding 
title.*S A purchaser cannot remain in possession 
and enjoyment of the premises, and refuse to pay 
the purchase money due, because of a judgment 
lien, after a deposit in court of a sum sufficient 
to remove the same,°® or because of the existence 
of encumbrances when he purchased,*° or because 
of a dedication by the vendor of an inconsidera- 
ble part of the land sold, which in no way affects 
the use and enjoyment of the residue.®t An unau- 
thorized reservation in a deed taken by the pur- 
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chaser’s agent is no defense to an action for the pur- 
chase price by such agent, where the purchaser rati- 
fies such reservation by taking possession of the 
premises. °? 


Defective description in deed. A purchaser who 
has received a deed and is in possession cannot re- 
sist payment of the price on the ground that the 
description of the land is uncertain or imperfect,®* 
although he has a right to have the deed reformed.** 


[§ 1425] (b) Necessity of Surrender or Offer To 
Surrender Property, and Rescission.*> It follows 
from the rule above stated,*® that, in order to avail 
himself of the defense of failure of, or defect in, the 
title, the purchaser must first surrender or offer to 
surrender possession of the property and rescind the 
contract,°’ except that he need not offer to surren- 
der possession if he does not ask for a rescission of 


Kan. 348; Rush vy. Eidson, 286 S.W. 
780, 215 Ky. 526. 

{a] In Texas it has been held that 
to enable a purchaser in possession 
of land by an executory contract to 
resist payment of the purchase money 
on account of failure of title it is not | 
necessary for him to prove that his 
vendor is insolvent. Gober v. Hart, 
36 Tex. 139. 

52. Taylor v. Fowler, 118 S.E. 212, 
155 Ga. 654; Rush v. Hidson, 286 §. 
W. 780, 215 Ky. 526. 

53. Lawson v. Helms, 110 So. 294, 
215 Ala. 190; Strong v. Waddell, 56 
Ala. 471; Puckett v. Jones, 136 S.E. 
462, 36 Ga.App. 253; Kennedy v. Smith, 
82 S.E. 155, 14 Ga.App. 644; Harrel v. 
Neef, 102 P. 838, 80 Kan. 348. 

54. Harrel v. Neef, supra. 


55. Taylor v. Fowler, 118 S.E. 212, 
155 Ga. 654; Johnson v. People’s Bank, 
137 S.E. 104, 36 Ga.App. 570; Puckett 
v. Jones, 136 S.E. 462, 36 Ga.App. 253; 
Kennedy v. Smith, 82 S.E. 155, 14 Ga. 
App. 644. 

56. Rook v. Wright, 117 N.E. 864, 
186 Ind. 654; Marsh v. Thompson, 1 
N.E. 630, 102 Ind. 272; Grubbs v. Bar- 
ber, 1) Ni. 636, 102 Ind. 131; Stelzer 
v. ‘La Rose, 79 Ind. 485; Axtel v. 
Chase, 77 Ind. 74; Hacker v. Blake, 
17 Ind. 97; Mauzy v. Flint, 83 N.E. 
757, 42 Ind.App. 386;. Mecklem v, 
Blake, 22 Wis. 495, 99 Am.D. 68. 


57. TIowa.—Van Duzer v. Engeldin- 
ger, 227 N.W. 591, 209 Iowa 150. 

Ky.—Bryant v. Green, 235 S.W. 10, 
LOS Key 13.95 

La.—Morton v. Copeland, 25 La.Ann. 
592; Ramsey v. Post, Mann.Unrep. 
Cas: 263: 

N.D.-—Dahl v. Stakke, 96 N.W. 353, 
356,12 N. Di 325, 


Tex.—Haralson v. Langford, 18 S. 
W. 339, 66 Tex. 111. 

“Tt is true that a total failure of 
title in many cases is not ground for 
resisting payment of the purchase 
price if the purchaser remains in pos- 
session of the premises, and is not 
threatened with dispossession, and 
does nothing towards protecting him- 
self against such adverse title, and 
is not in any way disturbed or dam- 
aged by such outstanding title, it not 
being hostilely asserted against him. 
The grounds upon which such cases 
turn are that such possession may 
ripen into a good title by lapse of 
time, and that the law will not coun- 
tenance a purchaser in accepting and 
holding possession and title which 
are not attacked and to perfect which 
the purchaser has done nothing, and 
at the same time refuse to pay for 
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the land. Mecklen v. Blake, 22 Wis. 
495, 99 Am.D. 68. Such are not the 
facts in this case.’’ Dahl v. Stakke, 
supra (holding, however, that the 
facts did not bring the case within 
this rule). 

[a] Tllustration.—Where a _ven- 
dor’s record title was defective, in 
that his father, from whom he obtain- 
ed title, had no deed, but only a bond 
for title, but the father had claimed 
and exercised undisputed and com- 
plete control of the land to a marked 
boundary for about fifty years, and no 
one else had ever claimed to own the 
land, and no one ever attempted or 
threatened to oust the vendee, and 
the heirs of the former record owner 
knew of the title bond, the vendee did 
not, by procuring a quitclaim deed 
from such heirs, acquire any standing 
in equity or at law to resist payment 
of the price while retaining posses- 
sion of the land. Bryant v. Green, 
235 S.W. 10, 193 Ky. 139. 


[b] To authorize purchaser to re- 
sist payment of price, or to require 
security against eviction, he must 
show either that his vendor had no 
title to the property sold, or that he 
has been disquieted in his possession 
or has, just reason to apprehend that 
he will be disturbed. Prendergast v. 
Perkins, 2 La.Ann. 384. 


[ce] In Mississippi it has been held 
that purchaser in possession under 
a bond for title, but who has not ac- 
cepted from his vendor a deed with 
covenants of warranty, can, without 
eviction, set up a failure of consid- 
eration from a defect in title in de- 
fense of an action for the purchase 
money, although it is otherwise wnere 
he has accepted such a deed. Feem- 
stér v. May, 21 Miss: 275, 53 Am=D: 
838. But see Miller v. Owens, 1 Miss. 
244 (holding that the purchaser under 
bond for title, who has not been evict- 
ed or threatened with eviction, cannot 
resist payment for failure of title). 


58. Joiner v. Southern Land Sales 
Corporation, 124 S.E. 518, 158 Ga. 752; 
Brunette v. Schettler, 21 Wis. 188. 

[a] In Pennsylvania a purchaser, 
who still holds possession of land and 
relies on defect of title in an action 
for the purchase money, must show 
that the title accepted by him was 
positively bad, and that there was a 
superior and undisputable title in an- 
other person asserting the same. Lit- 
tle v. Thropp, 91 A. 924, 245 Pa. 539; 
Bradford v. Potts, 9 Pa. 37; Ludwick 
v. Huntzinger, 5 Watts & S. 51; De 
Forest v. Finn, 67 Pa.Super. 360. 


59. Florence, Oil, etc., Co. v. Mc- 
Candless, 58 P. 1084, 26 Colo. 534. 


60. Crosby v. Evans, 219 S.W. 948, 


281 Mo. 202 [answering questions ver- 
tified (App.) 195 S.W. 514]. 

61. Florence Oil, ete., Co. v. Me- 
Candless, 58 P. 1084, 26 Colo. 534. 


62. Adams vy. Cooty, 15 A. 150, 60 
Vt. 395. 
63. Sawicki v. Tylisz, 156 N.E. 523, 


86 Ind.App. 178. 
64. Sawicki v. Tylisz, supra. 


Right of reformation generally see 
wee of Instruments §§ 26> 


65. Necessity of restoring property 
as condition precedent to rescission 
see Supra §§ 468—470. 

66. See supra § 1424 note 48. 
67. Ga.—Taylor v. Fowler, 118 S. 

212, 155 Ga. 654. 

Idaho.—Cowen v. Harrington, 48 P. 
1059, 5 Idaho 329. 


Ill.—Yazel v. Palmer, 81 Ill. 82. 


Iowa.—Van Duzer v. Engeldinger, 
227 N.W. 591, 209 Iowa 150 (recogniz- 
ing rule, but holding it inapplicable to 
facts); Dierksen v. Pahl, 190 N.W. 
423, 194 Iowa 713; McCreary v. Mc- 
Gregor, 167 N.W. 633, 183 Iowa 732; 
Allen v. Adams, 143 N.W. 1092, 162 
Iowa 300; Hounchin v. Salyards, 133 
N.W. 48, 155 Iowa 608. 

Kan.—Dunn v. Mills, 79 P. 146, 502, 
70 Kan. 656, 3 Ann.Cas. 363 and note. 


Mo.—Pershing v. Canfield, 70 Mo. 
140; Harvey v. Morris, 63 Mo. 475. 


N.D.—Mercer County State Bank of 


BE. 


Manhaven y. Hayes, 159 N.W. 74, 34 


N.D. 601. 


Okl.—Stuart v. Gough, 237 P. 847, 
111 Okl. 42; Herron v. Harbour, 155 
P. 506, 57 Okl. 71; Zufall v. Peyton, 
110 P. 773, 26 Okl. 808; Pugh v. Stig- 
ler, 97 P. 566, 21 Okl. 854. 


Pa.—Jackson v. McGinness, 14 Pa. 
331. But see Gans v. Renshaw, 2 Pa. 
34, 44 Am.D. 152 (holding that, al- 
though a purchaser cannot keep both 
possession and purchase money, he is 
not bound to restore possession be- 
fore he can defend an action for pur- 
chase money, it being the vendor’s 
duty, if he cannot convey acceptable 
title, to refund what has been paid, 
and bring ejectment for the property). 

Tex.—Smith v. Nolen, 21 Tex. 497. 
And see Texas cases supra § 1407 note 
1 [b] (3) (as to purchaser in posses- 
sion under warranty deed). 

Wash.—Merritt v. Kenworthy, 7 P. 
62, 2 Wash.T..155. 

Wis.—McIndoe v. Morman, 36 Wis. 
588, 7 Am.R. 96. 

[a] “The underlying reason for the 
rule is that, where he does not elect 


1394 [66 C.J.] 


the contract,®* or if he has purchased property which 
in fact belonged to him,®® or if the vendor has no 
title whatever to the property;‘° nor does he waive 
his right to defend on the ground of failure of con- 
sideration by holding the premises conveyed during 
a suit which results in defeating his vendor’s title, 
without offering to rescind the contract.‘ 


[§ 1426] (4) Resale by Purchaser. A purchaser 
cannot set up a deficiency in the quantity of the land 
as a defense where he has conveyed it to a third 
person and received full consideration therefor ;*? 
and, where he accepts a deed and thereafter sells 
the land at a profit, he is estopped to resist payment 
of the purchase money on the ground that the deed 
was not delivered during the vendor’s lifetime.** 
Likewise, where the purchaser conveys the property 
to a third person, and thereby disables himself from 
placing the vendor in statu quo, he cannot defend an 
action for the purchase price on the ground of a de- 
fect in the vendor’s title;** and this rule applies 
where the conveyance to a third person is made by 
the vendor at the request of the original purchas- 


VENDOR AND PURCHASER 


[$§ 1425-1427 


er;75 but the fact that the purchaser has entered 
into possession and sold some of the land does not 
affect his right to resist payment until his vendor 
makes a good title according to the contract.'® 


[§ 1427] (5) Knowledge of Defect. Unless there 
has been fraud or mistake in the contract,’7 one who 
purchases land with a full knowledge of defects in 
the title thereto cannot defend the payment of the 
purchase price on the ground of such defects,’* 
where there are no covenants of warranty,*® or where 
it does not appear that the purchaser has been evict- 
ed®° or has sustained any damage;*! and even the 
fact that he has been dispossessed since the sale, un- 
der a title paramount of which he had no notice 
at the time of sale, has been held no defense in the 
absence of a warranty, express or implied,*? or 
fraud.83 The rule that knowledge of a defect in ti- 
tle will preclude the vendor from setting up such 
defect as a defense in an action for the purchase 
price®* is particularly applicable where the purchas- 
er has been in possession of the property,*° or has 
agreed to take such title as the vendor can give,*® 


to rescind, it is considered that he is 
willing to receive such title as the 
vendor is able to give, and is content 
with the personal responsibility of 
the vendor upon his covenants of war- 
ranty, in case the title actually fails, 
and he is dispossessed.’’ McNair v. 
Sockriter, 201 N.W. 102, 199 Iowa 1176, 
1186 [quot Van Duser v. Engeldinger, 
227 N.W. 591, 209 Iowa 150, 153]. To 
same effect Campbell v. Hagerty, 184 
N.W. 328, 191 Iowa 1265; McIndoe v. 
Morman, 26 Wis. 588, 7 Am.R. 96. 

tb] One in possession of land un- 
der deed conveying partial title can- 
not, without offering to restore pos- 
session, defend an action on his note 
for the purchase money on the ground 
that the contract of purchase called 
for an additional deed. Merritt v. 
Kenworthy, 7 P. 62, 2 Wash.T. 155. ° 


68. Gober v. Hart, 36 Tex. 139. 


69. Phillips v. O’Neal, 13 S.E. 819, 
87 Ga. 727. 

[a] Where person by fraud or mis- 
take purchases land which really be- 
longs to himself, although he acquires 
actual possession by reason of his 
purchase, he is not bound to surrender 
possession in order io avoid paying 
the purchase money. Phillips v. 
O’Neal, 13 S.E. 819, 87 Ga. 727. 

70. Reeves v. Kelly, 30 Mich. 132. 

[a] For reason that, if there was 
no title, there is nothing to reconvey. 
Reeves v. Kelly, 30 Mich. 132. 


71. Foster v. Phaley, 35 Vt. 308. 


73. Child, Pratt & Co. v. Burton, 6 
Bush (Ky.) 617. 


73. White v. Moales, 
147 Miss. 758. 

74. James v. Hutcheson, 8 S.E. 428, 
81 Ga. 451; Gordon v. Phillips, 54 Ga. 
240; Bottorf v. Smith, 7 Ind. 673; 
Oakey v. Drummond, 7 La.Ann. 205; 
McKeen vy. Beaupland, 35 Pa. 488. 


[a] Rule applied where there isa 
failure of title to a portion of the 
property sold, when there is no war- 
ranty as to the quantity of land con- 
veyed. Rodgers v. Olshoffsky, 2 A. 
44° 110 Pa, 147. 

{b] Purchaser of land who bids 
for it when sold under execution 
against himself cannot refuse to pay 
the original price, because it was en- 
cumbéred, particularly where he buys 
it in through another and sells it 
again; for as he has parted with his 


113 So. 341, 


title, and no claim is made against 
him, he has none against his vendor, 
whom he must pay. Oakey v. Drum- 
mond, 7 La.Ann. 205. 


75. Bottorf v. Smith, 7 Ind. 673. 


76. Smeich v. Herbst, 19 A. 950, 
135. Pa. 539. 

77. Pool v. Hodnett & Hays, 18 
Ala. 752; Smith v. Eason, 46 Ga. 316; 
McDaniel v. Evans, 14 S.W. 541, 90 Ky. 
568, 12 Ky.L. 497; Maxfield v. Bier- 
bauer, 8 Minn. 413. 

78. U.S.—Greenleaf v. Cook, 2 
Wheat. 13, 4 L.Ed. 172; Stansbury v. 
Taggart, 22 F.Cas.No. 13,292, 3 Me- 
Lean 457. 

Ala.—Strong v. Waddell, 56 Ala. 
471; Pool v. Hodnett & Hays, 18 Ala. 
G52. 


Cal.—Hitchens v. Nougues, 11 Cal. 
28. 


Colo.—Godding vy. Decker, 32 P. 832, 
S..Coloc App. bLes. 


Ga.—Bryan v. Osborne, 61 Ga. 51; 
Smith v. Eason, 46 Ga. 316. 

Ind.—James vy. Hays, 34 Ind. 272. 

Ky.—McDaniel v. Evans, 90 Ky. 568, 
14 S.W. 541, 12 Ky.L. 497. 


La.—Harang v. Blane, 34 La.Ann. 
638; Merritt v. Merle, 22 La.Ann. 257; 


Pilcher v. Prewitt, 10 La.Ann. 568; 
Pepper v. Dunlap, 9° La.Ann. 137; 
Rightor v. Kohn, 16 La. 501; Ware v. 


Elam, 8 Mart.N.S. 329. 


Minn.—Bemis v. Bridgman, 44 N.W. 
793, 42 Minn. 496. 


Miss.—Wiggins v. McGimpsey, 21 


Miss. 532; Allen v. Hopson, Freem. 
ree 
Pa.—Ross’ Appeal, 9 Pa. 491; 


Lighty v. Shorb, 3 Penr.&W. 447, 24 
Am.D. 334; Pennock y. Claypole, 1 
Phila, 27: 


Tex.—Twohig v. Brown, 
768, 85 Tex. 51; McIntyre vy. De Long, 
8 S.W. 622, 71 Tex. 86; Littlefield v. 
Tinsley, 22 Tex. 259; Hurt v. Black- 
burn, 20 Tex. 601; Hurt v. McReyn- 
olds, 20 Tex. 595; Cooper v. Singleton, 
70 Am.D. 333, 19 Tex. 260. 


fa] Rule applied.—It is no excuse 
for nonperformance by the purchas- 
er that he expected by the sale to get 
perfect title to the whole of the land 
contracted for, where he knew at the 
time that the vendor had only a par- 
tial interest, but hoped that the other 


19 SS. W.. 


parties had abandoned their interest 
in the property, which was public 
Site Hitchens v. Nougues, 11 Cal. 


[b] Where purchaser is bound by 
contract to procure as agent for ven- 
dor a good title, the general prin- 
ciple that a purchaser of land cannot 
be compelled to accept a doubtful or 
defective title does not apply, and in 
such a case the purchaser cannot jus- 
tify his refusal to pay the purchase 
price, without showing that he has 
used proper exertions to effectuate 
that object. Bell v. Vance, Litt.Sel. 
Cas. (Ky.) 108. ; 


tng Maxfield v. Bierbauer, 8 Minn. 
80. James v. Hays, 34 Ind. 272. 
81. James v. Hays, supra. 
ae Pool v. Hodnett & Hays, 18 Ala. 
152. 
&3. Pool v. Hodnett & Hays, supra. 
84. See supra text and note 78. 


85. Bryan v. Osborne, 61 Ga. 51; 
Maxfield v. Bierbauer, 8 Minn. 413. 


_ Bossession under warranty deed see 
infra text and notes 89-94. 


86. Godding v. Decker, 32 P. 832, 
3 Colo.App. 198; Sawyer v. Vaughan, 
25 Me. 337, 340; Littlefield v. Tins- 
ley, 22 Tex. 259. 


“Tf one person bargains with an- 
other for the release and conveyance 
of a title, equally known to both to 
be a doubtful one, and takes such 
conveyance, and pays or secures the 
agreed price, he cannot establish a 
failure or want of consideration by 
proof, that the grantor had no valid 
title. In such a case it would ap- 
pear, that the money had not been 
paid or the security given for a good 
title, but for the conveyance by re- 
lease of a doubtful one. The consid- 
eration would be the adjustment, ex- 
tinguishment, or conveyance of a 
doubtful title or claim of title; and 
that would be sufficient. Such a bar- 
gain would essentially differ from one 
for the conveyance of a title as a 
good one. In the latter case, if there 
should prove to be a failure of title, 
the purchaser would not have ob- 
tained that, for which he had paid or 
agreed to pay; while in the former 
he would have obtained all, which 
formed the basis of the contract; and 
the conveyance, by release of a claim 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or where he has undertaken fraudulently to defeat 
Where the contract expressly 
stipulated for the taking of an unknown acreage 


the vendor’s title.87 


of land at an agreed acreage, the 


not complain, in the vendor’s suit for a balance of 
the price on the basis of the agreed acreage, that 
the consequences of the contract were not with the 
reasonable contemplation of the parties, and would 


work hardship on the purchaser.’® 


Possession under warranty deed.*® The rule stat- 
ed above®® is applicable where the purchaser is in 


possession under a warranty deed. 


cannot, in the absence of fraud or mistake, resist 
payment of the purchase price on account of a defect 
in title of which he had notice at the time of the 
sale,®' even though the vendor has contracted to fur- 
nish him with a perfect title,°? unless he has been 
evicted;°* and in some eases it has been held that 


of title, would be a sufficient consid- 
eration.” Sawyer v. Vaughan, supra. 
87. Pepper v. Dunlap, 9 La.Ann. 
13a 
88. Rogers Bros. Coal Co. v. Day, 
1 S.W.(2d) 540, 222 Ky. 443. 


89. See generally supra § 1406. 
90. See supra text and notes 77, 78. 
91. Ind.—Findley v. Cooley, 1 


Blackf. 262. 

Ky.—Russell v. Greenwade, 4 S.W. 
295, 9 Ky.L. 168; McGuire v. Pieratt, 
ROSY a OD. 


Miss.—Hardin v. West, 143 So. 697, 
163 Miss. 839; Stokely v. Cooper, 116 
So. 538, 150 Miss. 148, 65 A.L.R. 1137; 
Wailes v. Cooper, 24 Miss. 208. 


Neb.—Findley vy. Horner, 4 N.W. 
86, 9 Neb. 537. 

N.C.—Clanton v. Burges, 17 N.C. 
13 

Tex.——May v. Ivie, 4 S.W. 641, 68 


Tex. 379; Carson v. Kelley & Sweatt, 
bia Tex, 3.095. Larlton v..Daily,,..55 Tex. 
92; Bryan v. Johnson, 39. Tex. 31; 
Herron v. De Bard, 24 Tex. 181. 


Ont.—Boyes v. McGregor, 8 U.C.C. 
P. 244. 

fa] In Pennsylvania (1) the rule 
stated in the text has been approved 
(Ruple’s Appeal, 17 A. 193, 1 Monag., 
294; Wilson v. Cochran, 86 Am.D. 574, 
48 Pa. 107; Fuhrman v. Loudon, 13 
Serg.&R. 386, 15 Am.D. 608; Caldwell 
v. Lightner, 13 Pa.Dist. 683. And see 
Smith v. Sillyman, 3 Whart. 589 
[holding that, where land was con- 
veyed by A to B, and B sold his in- 
terest in the contract to C, giving him 
time to examine the title, whereupon 
A conveyed directly to C by warranty 
deed, C could not, in an action on a 
bond for the purchase money, set up 
that the title was defective]), (2) 
unless he has been evicted or his pos- 
session disturbed (Wilson v. Coch- 
ran, 48 Pa. 107; Bradford v. Potts, 9 
Pa. 37). ~€3) On, the others hand, it 
has been held that the mere knowl- 
edge of an encumbrance will not pre- 
clude a reliance on it as a defense 
(Wolbert v. Lucas, 10 Pa. 73; Fellows 
v. Jeter, 3 Phila. 130), (4) unless the 
purchaser has taken a counter se- 
curity (Fellows v. Jeter, supra). 


[b] In Virginia it has been held 
that a purchaser may have relief in 
equity against his bond for the pur- 
chase money where he takes the land 
under a warranty against encum- 
brances, although he knew of the en- 
cumbrance at the time he purchased. 
Stockton v. Cook, 3 Munf. (17 Va.) 
68, 5 Am.D. 504. 

92. May v. Ivie, 4 S.W. 641, 68 Tex. 
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the rule applies even where the purchaser has been 


[§ 1428] k. Subsequent Agreement. A subsequent 
agreement entered into between the parties to a prior 
contract of sale may constitute a defense to an ae- 
tion on such prior contract.?® 


[§ 1429] 1. Conditions Precedent to Defense.°¢ 


A failure to perform certain conditions may prevent 


In such case he 
dor. 


379. 


$3. Maxfield y. Bierbauer, 8 Minn. 
413; Tarlton v. Daily, 55 Tex. 92. 


94. Wailes v. Cooper, 24 Miss. 208. 


95. Hussey v. Roquemore, 27 Ala. 
ee Russell y. Berkstresser, 77 Mo. 

Us 

[a] Tllustrations.—(1) A _ parol 
agreement, made on discovering that 
the:vendor had no title to a portion 
of the land sold, that the purchaser 
should be discharged from the pay- 
ment of a balance due if the vendor 
did not make him a good title to such 
portion within a reasonable time, is 
valid, and constitutes a good defense 
to an action to recover the balance. 
Hussey v. Roquemore, 27 Ala. 281. 
(2) It is a good defense that plain- 
tiff had caused the land to be sold 
under a power in the mortgage, and 
to be bid in for himself, and that de- 
fendant had surrendered possession, 
and relinquished his right of redemp- 
tion in consideration of plaintiff’s 
promise to surrender the notes to be 
canceled. Russell v. Berkstresser, 77 
Mo. 417. 


96. Rescission as condition prece- 
dent to defense based on: 


Failure of, or defects in, title see su- 
pra § 1425. 


Fraud see supra § 1386. 


97. Ala.—Helvenstein v. Higgason, 
35 Ala. 259. 


Iowa.—McKinley-Lanning, L. & T. 
Co. v..Gordon, 85 N.W. 816, 113 Iowa 
481. 


Mo.—Pursley v. Good, 68 S.W. 218, 
94 Mo.App. 382. 


Okl.—Stuart v. Gough, 237 P. 847, 
111 Okl. 42. 


Wash.—Anderson y. Anderson, 223 
P. 323, 128 Wash. 504, 38 A.L.R. 292. 


[a] WDlustrations.—(1) Where a 
note sued on was to be void if the ven- 
dor failed to make a permanent title 
to the purchaser after purchaser had 
“lifted” an encumbrance, there was 
no failure to make title unless the 
purchaser showed notice to the ven- 
dor of the satisfaction of the encum- 
brance. Helvenstein v. Higgason, 35 
Ala. 259. (2) Where the contract 
provides that a deed and abstract 
shall be furnished on payment of the 
purchase price, which is never fully 
paid, the purchaser cannot attack 
the vendor’s title to the purchase- 
money note and mortgage on the 
ground that the deed and abstract 


have not been delivered. McKinley- 
Lanning Il. & T. Co. v. Gordon, 85 
N.W. 816, 113 lowa 481. (3) Where 


Jand is conveyed in consideration of 
cash payment and 4 note, on an un- 


the purchaser from interposing defenses of which 
he could otherwise have availed himself.°7 


[§ 1430] m. Effect of Assignment®’—(1) By Ven- 
A breach of covenants or conditions by the 
vendor may be set up as a defense to an action by an 
assignee of the purchase-money notes, if the notes 
are under seal,®® or nonnegotiable,! or if the assignee 
is not a bona fide purchaser for value before ma- 
turity,? or even where the assignee took the notes 


derstanding that the purchaser shall 
have the privilege within a certain 
time of reconveying the land and re- 
ceiving back the cash and note, the 
purchaser, not having tendered a re- 
conveyance, cannot defend an action 
on the note on the ground that the 
vendor had not the money to repay 
him, and that a tender would have 
been fruitless. Pursley y. Good, 68 
S.W. 218, 94 Mo.App. 382. (4) Where 
vendors agreed to execute all neces- 
Sary papers to help the vendee renew 
a mortgage assumed by the vendee, 
the latter’s failure to induce insurer 
to assent to the renewal, being a con- 
dition precedent to plaintiff's per- 
formance, excused plaintiff’s nonper- 
formance. Anderson v. Anderson, 223 
P. 323, 128 Wash. 504, 38 A.L.R. 292. 


98. Assignment by vendor general- 
ly see supra §§ 816, 817. 

Set-off against assignee see infra 
§ 1447, 


99. Davis vy. Clements, 2 Blackf. 
(Ind.) 38; Buchanan vy. Wurtz, 5 
Watts (Pa.) 151. 


[a] Tlustrations.—(1) A plea that 
the payee never had title to any part 
of the lands, and that at the time 
of the plea he was insolvent, and had 
absconded from the state, is a good 
bar to an action on such a note. . Da- 
vis v. Clements, 2 Blackf. (Ind’) 3. 
(2) An assignee of a sealed purchase- 
money note cannot recover of the 
purchaser on its being found that the 
land was encumbered for more than 
the purchase price, although the pur- 
chaser had expressed to the assignee 
his satisfatcion that the assignment 
had been made to him. Buchanan v. 
Wurtz, 5 Watts (Pa.) 151. 


1. Henry v. Gilliland, 2 N.E. 360, 
Th ge 177. See infra text and notes 

[a] MTlustration—In a suit on a 
note not commercial paper by an as- 
signee who received it before ma- 
turity, an answer that the considera- 
tion of the note was part of the pur- 
chase price of real estate conveyed by 
deed with full covenants of warran- 
ty, that at the time of the conveyance 
the land was encumbered by the lien 
of a judgment against the payee, and 
that in order to protect his title de- 
fendant had to buy in the land at a 
sheriff's sale made under execution on 
such judgment against the payee, and 
that the payee was insolvent, sets up 
a good defense. Henry vy. Gilliland, 
2 N.E. 360, 103 Ind. 177. 


2. Harper v. Bronson, (Fla.) 139 
So. 203; Bank of Commerce of Sum- 
merville v. Knowles, 124 S.E. 910, 
Ga.App. 800; Kimball v. Saguin, 53 
N.W. 116, 86 Iowa 186; Ballou y. 
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before maturity, but with notice of the breach.* 
Where the purchaser gives two nonnegotiable notes, 
both of which are assigned, at different times, and 
there is a partial failure of consideration for the 
notes, but not equal in amount to the note first as- 
signed, he ean avail himself of the defense only in 
the suit on the other note;* but, if both notes re- 
main in the hands of the payee, or are assigned at 
the same time, the note first brought to trial will have 
the preference.® The rule that a purchaser in pos- 
session may defeat recovery of price because of a 
paramount outstanding title, where the vendor is 
insolvent,® applies in an action by the transferee of 
the purchase-money notes, who took them before 
maturity, but with notice that the vendor had no title 
and was insolvent;’ and such defense is available 
against the transferee, although he himself is the 
holder of the outstanding title, unless he offers to 
convey on payment of the notes.s Where, after a 
contract of sale is made, the vendor conveys the land 
and delivers the purchase-money note to a third per- 
son, who then purchases the original purchaser’s in- 
terest in the land and procures a surrender of his 
contract, such third person cannot thereafter main- 
tain an action against the original purchaser for any 
portion of the purchase price under the contract.® 
But a purchaser cannot set up the defense of failure 
of consideration or defective title, as against a bona 
fide purchaser for value, without notice, of a note, 
or bond and mortgage, given for the purchase 
price,?® unless he has been evicted at law under a 
paramount title;+! nor can he set up as a defense, 
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the purchaser, under a contract giving him the op- 
tion, after inspecting the land, to select another tract 
in lieu of that described in the contract, knew, when 
he exercised the option, that his purchase-money 
notes had been transferred, he cannot defeat an ac- 
tion by the transferee on the ground of misrepre- 
sentation as to the second tract, even though such 
transferee knew of the fraudulent representation 
concerning the first tract by which the note was 
originally secured;!® and the fact that the purchas- 
er’s acceptance of a second tract was accompanied 
by a written agreement of the vendor’s agent to re- 
purchase such tract if the purchaser became dis- 
satisfied with it showed that the purchaser in se- 
lecting the second tract relied on the personal ob- 
ligation of the vendor’s agent, of which the trans- 
feree of the notes had no knowledge, so that the 
breach of the obligation and misrepresentations con- 
nected with it were no defense to a recovery on the 
notes.1* But, where the purchaser promised the as- 
signee of one of the purchase-money notes to pay it, 
provided the assignee would procure from the ven- 
dor the deed required by the latter’s title bond, and 
the assignee procured the deed and delivered it to 
the purchaser, who took up the note by executing a 
new note to the assignee, it is no defense to an action 
on such note that the vendee had no title to the land, 
and was insolvent.*® 


A misrepresentation. as to the consideration for a 
purchase-money note, and not in the making or exe- 
cution of the note, is not such a fraud as will bar re- 


in such a case, that the vendor is insolvent.” 


Lueas, 12 N.W. 745, 59 Iowa 22; 
Breeding v. Flannery, 14 S.W. 907, 12 
Ky.L. 609. 

[a] Effect of notice.—(1) The 
vendor’s inability to make title ac- 
cording to the contract justifies the 
purchaser in asserting want or fail- 
ure of consideration as to notes ex- 
ecuted for the price in the hands of 
the holder with notice. Bank of Com- 
merce of Summerville v. Knowles, 124 
S.E. 910, 32 Ga.App. 800. (2) In a 
holder’s action on the last of notes 
given under an executory land con- 
tract, or for the whole sum after all 
the notes have become due, the con- 
tract and breach may be shown in 
defense, where the holder is charged 
with knowledge of the contract. 
Harper v. Bronson, (Fla.) 139 So. 2038. 

[b] Effect of want of considera- 
tion for assignment.—Where a pur- 
chaser is entitled to rescind the sale 
on account of fraud, notes given by 
him for deferred payments are not 
enforceable against him by an as- 
signee without consideration. Breed- 
ing v. Flannery, 14 S.W. 907, 12 Ky. 
L. 609; Arplegarth v. Robertson, 4 
A. 896, 65 Md. 493. 

3. Tenney v. Hemenway, 53 Ill. 97. 

[a] Equitable defense that the 
vendor has failed to fulfill his agree- 
ment to remove all existing encum- 
pbrances is good to the extent of any 
unremoved encumbrance, even against 
an assignee before maturity of the 
notes given for the purchase money, 
if he had notice when he received 
them. Tenney v. Hemenway, 53 Ill. 


4. Ellison v. McCullough, 31 S.C.L. 


5. Ellison v. McCullough, supra. 
6 See-supra § 1424. 


Where 


7. Taylor v. Fowler, 118 S.E. 212, 
155 Ga. 654. 


8. Taylor v. Fowler, supra. 


9. Ashoff v. Van Brunt, 48 N.W. 
151, 84 Mich. 575. 

10. Bumpus y. Platner, 
Cho wCNeye) )jecikes 
S.W. 272, 66 Tex. 333; Brockway v. 
Mason, 29 Vt. 519; Foreman y. New- 
kirk, 73) Muni) (Gi 7a Vas) 2 Toe 

[a] Transfer before maturity.— 
In an action to recover on a negotiable 
note given for the purchase price, 
which has been transferred before 
maturity, the maker of such note can- 
not set up as a defense the failure of 
title to the land. Gee v. Saunders, 1 
SOW. 272, 66 Tex, 333. 


[b] Purchaser giving bonds for 
purchase money payable at different 
times must pay the assignee of one 
of the bonus, where the amount of 
the bonds remaining in the vendor's 
hands exceeds the value of the land 
conveyed, to which the vendor’s ti- 
tle has failed, although it was agreed 
that if the vendor’s title be defective, 
a deduction should be made from the 
purchase money. Foreman v. New- 
kirk, 3 Munf. (17 Va.) 275. 


[ec] In Pennsylvania (1) it is held 
that, where a bond is given by the 
purchaser of land, and the title fails, 
the obligee cannot recover on the 
bond because of failure of considera- 
tion, and that an assignee of the bond 
stands in no better position (Harper 
v. Jeffries, 5 Whart. 26; Solomon y. 
Kimmel, 5 Binn. 232), (2) unless the 
assignee notifies the obligor of his 
intention to take an assignment, 
thereby imposing on the obligor the 
duty of making known to the assignee 
his obligation to payment of the bond 
(Harper v. Jeffries, supra). (3) But, 


1 Johns. 


Gee v. Saunders, 1° 


covery on the note by a bona fide indorsee.1® 


in a suit by the assignee of the bond, 
the fact that title to the land has 
failed is no defense, where a suit is 
pending by the obligor against the 
obligee and a solvent surety on a 
bond executed for the conveyance of 
a good title. Solomon v. Kimmel, 
Supra. (4) Nor can defendant in a 
suit by the assignee plead failure of 
consideration where there was due 
on the outstanding bonds an amount 
more than sufficient to satisfy the 
encumbrance on the property, which 
amount defendants, instead of apply- 
ing thereon, paid in discharge of the 
bonds then due. Harper v. Jeffries, 
supra. P 

11. Walker v. Johnson, 13 Ark. 
522; Bumpus v. Platner, 1 Johns.Ch. 
GNVY.)) 238: 


[a] Where purchaser under deed 
of warranty is evicted by one holding 
a paramount title, and the purchaser 
has executed an obligation for the 
purchase money, under an Arkansas 
statute, he may defeat the recovery 
of the purchase money as against an 
assignee of the obligation as well as 
against the vendor. Walker v. John- 
son, “13 Ark, °b22! . 


12. Oldfield v. Stephenson, Smith 
23, 1, Ind..153. 


13. First Sav. Bank of Crawfords- 
re v. Edgar, 188 N.W. 903, 193 Iowa 


14, First Sav. Bank of Crawfords- 
ville v. Edgar, supra. 


15. Clark v. Jones, 16 Ind. 191. 


Agreement to pay third person gen- 
erally see infra § 1432. 


16. Mulford v. Shepard, 2 Ill. 583, 
30 Amb. 432% 


[a] Tllaustration.—Misrepresenta- 


For later cases. developments and changes in the law see Annotations, same title and section number. 


§§ 1430-1433] 


Where the vendor has declared a forfeiture for the 
purchaser’s default, the purchaser may set up such 
forfeiture as a defense in an action on a note given 
for the price,!7 but such defense is not available as 
against an innocent transferee of the note for value 
before maturity.1§ 


Consideration for assignment. Where the vendor 
assigns his contract, the purchaser cannot, in an ac- 
tion by the assignee on the purchase-money notes, 
set up as a defense the inadequacy of the considera- 
tion paid by the assignee to the vendor.!® 


Assignment as defense in action by payee of note. 
Where suit on the note is brought by the payee there- 
of, the purchaser cannot object that the note has 
been transferred to another, as payment to the payee 
will exonerate him from liability.?° 


[§ 1431] (2) By Purchaser.21_ Where the con- 
tract of sale imposes on the purchaser a personal lia- 
bility to the vendor, such liability is not affected by 
the purchaser’s assignment of his contract.22 


Defense by assignee of purchaser. An assignee 
of the purchaser with notice, who assumes payment 
of the purchase-money notes, cannot set up a de- 
fense against their payment, where it was agreed be- 
tween the vendor and purchaser that no defense was 
to be set up at law or in equity against the collec. 
tion of the notes.2% 


[§ 1432] n. Agreement To Pay Third Person. 
Where the purchaser agrees to pay part of the pur- 
chase price to a third person and executes his note 
or bond to such person therefor, he cannot ordinarily 
defend an action on the note or bond by such third 
person on the ground of a breach of a condition or 
covenant by the vendor.?* So, where a third person 
advances money to the vendor in part payment, on 
the representation of the purchaser that he will be 
safe in so doing, and the purchaser gives a bond to 
such third person for the amount, he cannot, in a suit 
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on the bond, bar a recovery on the ground of defect 
of title;*® and, where the purchaser assumes to pay 
the amount of a judgment against the vendor, a fail- 
ure of title to the land is no defense to an action 
brought against him by the judgment plaintiff to re- 
cover the amount of the judgment.2® But, where 
notes are made payable to the third person, without 
any consideration moving from him, he is a mere 
volunteer, and in an action by him on the notes is 
bound by the vendor’s covenants;?? and, where 
plaintiff, on defendant’s written request, purchased 
land for him, retaining title as security for the price, 
and defendant occupied the land as owner for sev- 
eral years, and then abandoned it, a reservation in 
the deed from the original owner to plaintiff of waste 
water did not relieve defendant of his liability for 
the price, although there was nothing as to such res- 
ervation in the letter authorizing the purchase.?8 


Bond to wife of vendor. Where land within cer- 
tain boundaries is agreed to be conveyed, and the 
deed, purporting to be for the same number of acres, 
describes different land from that referred to in the 


; agreement, the fact that the bond for the purchase 


money was given to the vendor’s wife raises no in- 
ference that it was given to her to induce her to join 
in the deed, and the purchaser cannot, on that ac- 
count, be deprived of his defense of failure of title 
to the land, in an action for the purchase money.”? 


[§ 1433] 8. Set-Off and Counterclaim**°—a, In 
General. In accordance with the rules governing re- 
coupments, set-offs, and counterclaims generally,?1 
whenever a purchaser can maintain a cross action at 
law, because of matters arising out of a contract of 
purchase, or because of the vendor’s breach of the 
contract, and the damages recoverable are fixed by a 
legal standard, such damages may be insisted on by 


, Way of set-off or counterclaim in an action for the 


purchase money.*? It has been held that a separate 
independent claim growing out of a different trans- 


tion on the sale of a tract of land of 
the quality of prairie broken, and a 
failure on the part of the vendor to 
inform the purchaser that there was 
an unexpired lease of a portion of the 
premises to a tenant, does not con- 
stitute a fraud so as to bar a recov- 
ery on a note given for the purchase 
money, although such facts might 
perhaps be matter of defense to the 
note in the hands of the original 
payee, to the extent of the deprecia- 
tion on those accounts in the value of 
the property sold. Mulford vy. Shep- 
ard, 2 Ill. 583, 33 Am.D. 432. 


17. See supra § 1401. 

18. Dishian v. Kishishian, 221 P. 
669, 64 Cal.App. 440. 

19. Reed v. Crump, (Tex.Civ.App.) 
277 S.W. 737. 

20. Carroll v. 
83. 

21. Assignment by purchaser gen- 
erally see supra §§ 841-866. 

22. Kutschinski v. Thompson, 138 
A. 569, 101 N.J.Eq. 649. 

23. Pine Mountain Iron, etc., Co. v. 
Rice & Co., 32 S.W. 473, 17 Ky.L. 1012. 


Chaffe, 35 La.Ann. 


24. Abner v. York, 41 S.W. 309, 19 
Key i 6455 Parsons v. Gaylord’s 
Adm’rs, 3 Johns. (N.Y.) 463; Black 


v. Black, 16 S.C... 412; 
Fisher, 6 W.Va. 238. 
[a] Tllustration.—Where, by 


Henning v. 


agreement of all the parties, the pur- 
chaser executes his note for the pur- 
chase money to a creditor the vendor, 
and the purchaser is in possession of 
at least a part of the land conveyed, 
he is estopped from setting up any 
defense to the note, as his remedy is 
against the vendor on the warranty. 
Abner v. York, 41 S.W. 309, 19 Ky.L. 
643. 


Agreement with assignee of pur- 
chase-money note see supra § 1430. 


25. Gilkeson vy. Snyder, 8 Watts& 
S. (Pa.) 200. 

26. Strawn vy. Hook, 25 Pa. 391. 

27. Hooper v. Armstrong, 69 Ala. 
343. 

28. Adams v. Cooty, 15 A. 150, 60 
Aa, COBY 

29. White v. Lowry, 27 Pa. 254. 


30. Cross references: 

Equitable relief against judgment by 
compelling set-off in favor of pur- 
chaser see Judgments § 736. 

Set-off and counterclaim in action: 
By purchaser to recover money paid 

see infra § 1612. 
For enforcement of vendor’s lien 
See supra § 1225. 
To foreclose purchase-money mort- 
gage see Mortgages §§ 1089-1092. 
31. See Set-off and Counterclaim 
Gy <Cha Re or ajay k: 


Rene Ala.—Eads v. Murphy, 52 Ala. 


Ky.—Bowling v. Webster, 273 S.W. 
501, 209 Ky. 661. 

Neb.—Fassler v. 
172, 100 Neb. 722. 

Ohio.—Slade vy. Doolittle & North, 
Fim Dec. (Reprint) 42, Clev.L.Rec. 


Streit, 161 N.W. 


Pa.—Penn vy. Preston, 2 Rawle 14. 


Va.—Carper v. Marshall, 36 S.E. 
526, 98 Va. 438. 


Ont.—Canadian Gen. Securities Co., 
Ltd. v. George, 42 Ont.L. 560. 


_[a] Damages sustained from neg. 
ligence of vendor in not supplying 
Eurchaser with muniments of title 
may be set off ina 
chase money. 

Rawle (Pa.) 14. 


[b] Purchaser of stcre realty and 
stock of merchandise, under an agree- 
ment that any goods in damaged con- 
dition which the purchaser did not de- 
sire to take were to remain the prop- 
erty of the seller, was entitled, in the 
vendor’s action to collect a purchase- 
money note and enforce a lien against 
the Jand, to credit for damaged tobac- 
co included in the stock, and also to 
credit for morphine, which it was un- 
lawful to sell, and which the pur- 
chaser had to destroy. Bowling vy, 
Webster, 273 S.W. 501, 209 Ky. 661. 


suit for the pur- 
Penn v. Preston, 2 
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action may be asserted as a counterclaim in such an 
action,**® although it has also been held that, to be 
available by way of counterclaim or set-off on a pur- 
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chase-money note, the claim must have arisen out 


of the execution of such note,** and former transac- 
tions amounting to a rescission of the contract can- 
not be set up by way of set-off to an action at law,*° 
nor can there be set off a claim in which the pur- 
chaser has neither right nor interest.?° 
cannot recover on a counterclaim for payments on 


In General. 


A purchaser 


the price, made without his authority, where such 


[ec] Where purchaser assigns to 
vendor purchase-money bond due 
from a third person to be collected 
and the proceeds applied on the pur- 
chaser’s debt for the purchase money, 
but the vendor delays and fails to 
collect the bond, the purchaser is en- 
titled to have damages sustained by 
the delay set off against his liability 
for the purchase price. Carper v. 
Marshall, 36 S.E. 526, 98 Va. 438. 


{d] In Manitoba a claim for rescis- 
sion against a vendor may be joined 
with a claim for damages against 
the vendor’s agent for false represen- 
tations, and this may be done ina 
counterclaim by defendant purchaser 
in an action for the purchase money 
of real estate, in view of Court of 
King’s Bench Rules, rule 309, Roth- 
well vy. Attwood, 34 Man. 130, [1923] 
West.Wkly. 1281, [1924] 1 Dom.L.R. 
43. 


33. Cavalli v. Allen, 57 N.Y. 508; 
Greathouse v. Greathouse, 60 Tex. 
597. 


[a] Defendant’s claim for balance 
due on partnership transactions be- 
tween himself and plaintiff may be 
set off against plaintiff’s suit for the 
purchase money and to enforce a 
vendor’s lien. Greathouse v. Great- 
house, 60 Tex. 597. 

[b] Where vendor is indebted on 
independent liquidated claim to ven- 
dee in the possession of land under 
a contract of sale to an amount suffi-~ 
cient to balance the unpaid purchase 
money, the vendee can set up the 
same in an action brought by the ven- 
dor for specific performance to re- 
cover the amount due, and ask to have 
it applied in payment and for specific 
performance on the part of the ven- 
dor. Cavalli v. Allen, 57 N.Y. 508. 

34. Sembera vy. Usener, (Tex.Civ. 
App.) 295 S.W. 200. 

fa] TWMustration.—A counterclaim 
for the vendor’s misrepresentations 
that property sold was connected with 
a sewer against liability on the ven- 
dor’s lien note must grow out of, or be 
incident to, or directly connected with, 
the execution of the note, since it can- 
not be used to offset it, the note being 
a liquidated, and the counterclaim an 
unliquidated, claim. Sembera v. Use- 
ner, (Tex.Civ.App.) 295 S.W. 200. 


Injuries to property by acts of ven- 
dor see infra § 1444. 


35. Shiflett v. Orange 
Soc., 7 Gratt. (48 Va.) 297. 


[a] Remedy is in equity, where 
the vendor can be reinvested with the 
estate sold. Shiflett v. Orange Hu- 
mane Soc., 7 Gratt. (48 Va.) 297. 

36. Pires v. Snodgrass, 41 S.W. 68, 
91 Tex. 105. 

[a] Dlustration.—Where land sub- 
ject to a trust deed is sold by the dif- 
ferent owners by separate deeds, and 
notes taken in payment thereof, and 
the trust deed is subsequently fore- 
closed, and by an agreement with the 
former owners of the land, who have 


Humane 


sold it subject to such trust deed, the 
property is bought in at the fore- 
closure, and a corporation formed, to 
which it is conveyed, and stock issued 
to the owners in proportion to their 
several interests, but subject to the 
same trust deed, in an action by one 
of such owners on the notes given in 
payment of the sale of his interest, 
the maker of the notes has no right to 
set off against them the value of the 
stock received in such company by his 
vendor. Pires v. Snodgrass, 41 S.W. 
68, 91 Tex. 105. 


37. Davison v. West Oxford Land 
Co., 36 S.H. 162, 126 N.C. 704. 


38. Hornsby v. American Agr. 
Chemical Co., 142 S.E. 748, 38 Ga.App. 
103; Bank of Bullochville v. Riehle, 
1387 S.B. 642, 36 Ga.App. 470; Rentz 
v. Hogan, 122 S.E. 247, 31 Ga.App. 729; 
Bond v. Quattlebaum, i2 S.C... 584, 
10 Am.D. 702. 


fa] Credits on uncompleted gar- 
nishment proceedings.— Where, in the 
trial of a .purchase-money attachment, 
defendant claimed certain credits 
against plaintiff because of a garnish- 
ment, instituted by plaintiff against 
defendant, it was not error to charge 
that, before defendant could claim 
such ecre@it. he must show that under 
the garnishment some amount had 
been obtained by plaintiff, and the 
mere fact that garnishment had been 
instituted, or was pending, would be 
no defense until termination of such 
proceedings, with a showing that 
there were funds from the garnish- 
ment applicable to plaintiff's debt. 
Rentz v. Hagan, 122 S.E. 247, 31 Ga. 
App. 729. 

[b] Possible loss of profits. — A 
conjectural loss which may or may 
not be sustained by reducing the 
profits of a mill on the property can- 
not be deducted from the purchase 
price, where such conjectural loss is 
one produced by an alleged mistake 
in the boundaries of the land con- 
veyed. Bond v. Quattlebaum, 12 S.C. 
L, 584, 10 Am.D. 702. 

39. Payment to perfect title as de- 
fense in general see supra § 1402. 

40. Ark.—Brodie v. Watkins, 
Ark. 319. 
| Ill.—Schuchmann v. Knoebel, 27 Ill. 
15. 


Ind. 
376; 


31 


Spaulding v. Baldwin, 81 Ind. 
Holman vy. Creagmiles, 14 Ind. 
177; Small v. Reeves, 14 Ind. 163; 
Baker v. Railsback, 4 Ind. 5338. 

Iowa.—Camp v. Douglas, 10 Iowa 
586; Brandt v. Foster, 5 lowa 287. 

Ky.—Brackett’s Adm’r vy. Boreing, 
89 S.W. 496, 28 Ky.L. 386. 

Mass.—Davis v. Bean, 
358. 

Miss.—Weatherbee v. Lillybeck, 38 
So. 284, 86 Miss. 156. 

Neb.—Fassler v. Streit, 161 N.W. 
172, 100 Neb. 722; Mills v. Saunders, 
4 Neb. 190. 


pe emanate he v..Terry, 20 N.Y.S. 


114 Mass. 


N. 
337, 


[$§ 1433-1434 


payments were not made to plaintiff.*7 


Conjectural damages. 
coup or set off conjectural or possible damages. 


[§ 1434] b. Money Paid To Perfect Title*”—(1) 
A purchaser who has received a deed 
with covenants of warranty or against encumbrances 
may recoup or set off in an action for the purchase 
price amounts which he has paid to remove an en- 
cumbrance, or otherwise perfect his title,*® including 


The purchaser cannot re- 
« 38 
5 


D eeiipen eur v. Simonds, Wright 
724. 


Or.—Hammond v. Oregon & C. R. 
Co.,; 243 P. 767, 772, 117 Or. 244 [eert 
den 47 S.Ct. 99, 273 U.S. 707, 71 L.Ed. 
850, and cit Cyc]. 3 


Pa.—Stephens v. Weldon, 25 A. 28, 
151 Pa. 520; Kinley v. Crane, 34 Pa. 
146; Taylor v. Smith, 2 Whart. 432; 
Tod v. Gallagher, 16 Serg.&R. 261, 16 
Am Dice The 


S.C.—Ward v. Revil, 37 S.C.L. 427. 
Tex.—Norris v. Ennis, 60 Tex. 83. 


W.Va.—Digman v. West, 76 S.E. 
561, 71 W.Va. 296, 


{a] Before eviction. — Where a 
purchaser is induced to purchase by 
a fraudulent representation that a 
deed conveying a superior outstand- 
ing title is a forgery, and that the 
vendor is solvent and able to respond 
to the warranty, he may resist the 
payment of the purchase money by 
offsetting the amount paid to secure 
the superior outstanding title, with- 


out awaiting an actual eviction. Nor- 
ris v. Ennis, 60 Tex. 83. 
[b] Contract provision as con- 


trolling. — Where the contract pro- 
vides that the purchaser will pay the 
purchase price, less the liens and 
charges on the lands, the recital in 
the deed that the land is conveyed 
subject to a certain charge will not 
control the agreement, and the pur- 
chaser is entitled to deduct the sum 
paid to release that charge. Taylor v. 
Smith, 2 Whart. (Pa.) 432. 


_(c]| Purchaser may voluntarily ex- 
tinguish encumbrances and avail him- 
self of the right of recoupment where 
there is no agreement between the 
parties in regard to the matter. Bak- 
er v. Railsback, 4 Ind. 533. 


[d] Subsequently discovered en- 
cumbrance.— Where one buys land and 
gives his notes, and an encumbrance is 
afterward discovered, he may pay off 
the ones and set it off against 
she note. eldon vy. Simonds ig 
(Ohio) 724. hia 


[e] Purchaser may recoup 4d - 
ages sustained by cade of expakae 
incurred in getting possession of the 
property, but he is not entitled to 
eredit for money paid for store fix- 
tures belonging to the occupant of the 
property, and bought by him from 
such occupant to induce him to sur- 
render the premises. Weatherbee 
posh v. Lillybeck, 38 So. 284, 86 Miss. 

(f] Im Alabama, under Code 
2240, if a purchaser with dovboaite 
of warranty buys in an outstanding 
vendor’s lien at a price less than the 
amount of the purchase money and in- 
terest, the demand, if reasonable, will 
be a good set-off in an action on a 
note given for the purchase money. 
Holley v. Younge, 27 Ala. 203 [dist 
Cole v. Justice, 8 Ala. 793; Dunn v. 
White, 1 Ala. 645, both of which held 
otherwise prior to the statute]. 


For later cases, developments and changes in the law see Annotations, same title and section number 
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§§ 1434-1436] 


interest and necessary expenses,*! particularly 
where the vendor has agreed to allow such 
amounts.** The same rule applies to a purchaser 
under a bond for title or a contract guaranteeing him 
a good title;** but in the absence of fraud, it does 
not apply where there is no warranty of title.4# Fur- 
thermore, such amounts only can be recouped or set 
off as have been actually paid by the purchaser,*® 
for outstanding claims superior to the vendor’s ti- 
tle;*® and of which the purchaser was ignorant at 
the time of his purchase;#7 and hence a compromise 
of an outstanding claim, made by the purchaser with- 
out the vendor’s knowledge or consent, is no ground 
for such a set-off.48 


Dower. A purchaser who buys in an outstanding 
right of dower can set off the amount so paid to the 
extent that the existence of the dower right damages 
the title,*® and a dower right enforced by the vendor 
or extinguished by the purchaser constitutes a good 
defense pro tanto to an action on a purchase-money 
note,°® although, after a purchaser has obtained a 
conveyance by a suit in equity, he may not resist 
payment of any portion of the purchase money on 


41. Kinley v. Crane, 34 Pa. 146; 
Hstell v. Cole, 62 Tex. 695. fal] 


[a] Any expense necessarily in- 
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W. 481, 54 Tex.Civ.App. 316. 


Claim not judicially estab- 
lished.—One who buys land for much 


[66 C.J.) 1399 


the ground of a possibility of a claim to dower by 
the vendor’s wife.°! 


[§ 1435] (2) Payment of Taxes and Assessments. 
A purchaser under a warranty deed may set off, in 
an action for the purchase price, the amount he has 
paid to satisfy taxes existing against the property 
at the time of the sale, and which it was the ven- 
dor’s duty to pay,®* unless the purchaser has agreed 
to pay them.°* So, where the purchaser is entitled 
to a warranty deed, but by fraud of the vendor he 
receives a deed without covenants, he is entitled to 
set off the amount he pays for taxes which were due 
and unpaid when the deed was to be made.®* The 
taxes must, however, be actually paid by the pur- 
chaser before he can set them off,®® and a voluntary 
payment of taxes may not be set off against the pur- 
chase price.°® 


[§ 1436] c. Breach of Contract or Covenants in 
General. In some jurisdictions a purchaser’s claims 
for unliquidated damages by reason of the vendor’s 
breach of his covenants is not a proper subject of: 
recoupment or set-off in an action for the purchase 
money.°* In other jurisdictions, however, such a 


Kan.—Brown v. Evans, 15 Kan. 88. 


Miss.—Ragsdale v. Meridian Land, 
etc., Co., 14 So. 193, 71 Miss. 284. 


‘Hull v. Harris, 64 Ga. 309; 


curred in extinguishing an ‘outstand- 
ing title existing at the date of the 
contract may be recouped. Estell v. 
Cole, 62 Tex. 695. 

42. McCord v. Crooker, 83 Ill. 556 
(holding, however, that the purchaser 
must show that he accepted the offer, 
and expended his time and money on 
the faith of it, and must show a con- 
sideration for the grantor’s promise). 

43. English v. English, 69 Ga. 636; 
Corbally 
v. Hughes, 59 Ga. 493; .McCord v. 
Massey, 39 N.E. 592, 155 Ill. 123 [aff 
51 Ill.App. 186]; Stephens v. Black, 
32 Leg.Int. (Pa.) 92. 


fa] Ameunt paid for outstanding 
equitable title may be recouped. 
Stephens v. Black, 32 Leg.Int. (Pa.) 
92. 


[b] Protective purchase at 
sheriff’s sale.—Where a purchaser 
in possession under a contract of pur- 
chase buys the property to protect 
himself at a sheriff's sale, he can 
set off the amount so expended 
against the balance of the purchase 


money due the vendor. Pnglish v. 
English, 69 Ga. 636. 
44. Garrison v. Moore, 1 Phila. 


Cra.) 282,09 bervints 2: 


fa] Dlustration.—A claim by a 
purchaser for money paid to the own- 
er of the better title is not available 
as a set-off in an action by the vendor 
for the purchase price, where the deed 
to the purchaser contains no war- 
ranty, and there is no fraud, as such 
claim does not constitute a cause of 
action against the vendor. Garrison 
vy. Moore, 1 Phila. (Pa:) 282, 9 Leg. 
Dnt. 2s 


45. McCord v. Crooker, 83 Ill. 556; 
Miller v. Rigney, 16 Ind. 327; Wil- 
liams v. Thomas, 54 S.W. 824, 21 Ky. 
TH. 1228. 

[a] Counterclaim that suits were 
threatened, containing no averment 
that the purchaser had paid anything, 
is demurrable. Miller v. Rigney, 16 
Ind. 327. 

46. Taggart v. Stanbery, 23 F.Cas. 
No. 13,724, 2 McLean 543; Cox v. John- 
son, 37 S.W. 154, 18 Ky.L. 516; Silt- 
zell v. Michael, 3 Watts & S. (Pa.) 
329; De Steaguer v. Pittman, 117 S. 


less than its nyarket value, with the 
agreement to assume the risk of an 
outstanding claim to a portion there- 
of, cannot purchase such claim which 
has never been judicially established, 
and obtain credit therefor when sued 
by the vendor for the purchase price. 
ees v. Johnson, 37 S.W. 154, 18 Ky.L. 
16. 


[b] Judgment not a lien.—No re- 
covery by way of set-off can be had 
for discharging a judgment against 
the vendor which is not a lien on the 
property sold. Siltzell v. Michael, 3 
Watts & S. (Pa.) 329 (holding that 
evidence of judgments rendered 
against a vendor after. the sale and 
conveyance of the land is inadmissi- 
ble on behalf of defendant in an ac- 
tion for the price, as they could not 
constitute a lien on the property, or 
be deducted by defendant). 


[c] Defect in title for curing of 
which expenditure may be made by 
the purchaser, and reimbursement 
claimed as an offset to the purchase 
price, must amount to a breach of the 
covenant of warranty on which the 
sale was made, and a mere cloud on 
the title, or a colorable claim, unac- 
companied by a substantial legal or 
equitable right capable of enforce- 
ment against the purchaser, is insuf- 
ficient. De Steaguer v. Pittman, 117 
S.W. 481, 54 Tex.Civ.App. 316. 


47. De Steaguer v. Pittman, supra. 


[a] Tlustration. — A purchaser 
cannot offset against the purchase 
price the cost of extinguishing an out- 
standing title of which he knew at the 
time of the purchase. De Steaguer v. 
Pittman, 117 S.W. 481, 54 Tex.Civ. 
App. 316. 

48. Taggart v. Stanbery, 13 F.Cas. 
No. 13,724, 2 McLean 543. 

49. McCord v. Massey, 39 N.E. 
592, 155 Ill. 123 flaff 51 Tll App. 186]. 

50. Smith y. Ackerman, 5 Blackf. 
(Ind.) 541. 

51. Burnham v. Oldham, 7 T.B.Mon. 
(Ky.) 652. 

52. Ill.—Christy vy. Ogle’s Ex’rs, 
Bow Lis 295. 


Ind.—Swindell v. Richey, 41 Ind. 
281. 


Neb.—Mills v. Saunders, 4 Neb. 190. 


N.Y.—Edwards v. Cogswell, 1 
Thomps.&C. 416; McMulkin v. Bates, 
46 How.Pr. 405. 
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Tex.—Bullitt v. Coryell, 85 S.W. 
482, 38 Tex.Civ.App. 42; Swope v. Mis- 
souri Trust Co., 62 S.W. 947, 26 Tex. 
Civ.App. 133. 

ES suauipa res v. Tallmadge, 22 Wis. 
526. 


[a] Where owner of land sold un- 
der order of court promises to relieve 
purchaser from assessment, which the 
purchaser is nevertheless compelled 
to pay, the amount of the assessment 
should be set off in a suit for the 
purchase money. Swindell vy. Richey, 
41 Ind. 281. 


[b] Where deed provides that if 
title to any of land shall be defective, 
and the vendor shall be unable to re- 
move the defect after reasonable no- 
tice, Such land shall be quitclaimed to 
the vendor, and the purchaser shall 
have a credit therefor on the amount 
of the purchase money, the purchaser 
is entitled to a credit for taxes as- 
sessed to the vendor and paid by the 
purchaser on land to which the title 
fails. Ragsdale vy. Meridian Land, 
etce., Co., 14 So. 1938, 71 Miss. 284. 


53. Orr v. Moore, 75 N.W. 345, 105 
Iowa 420. 


54. Skinner v. Christie, 29 A. 772, 
52 N.J.Eq. 720. 


55. Mills v. Saunders, 4 Neb. 190. 


56. Scott v. Whitely, 3 Pa.L.J. 361, 
2 Pa.L.J.R. 118. 


57. La.—Lallande v. Ball, 21 La. 
Ann. 185. 


Mass.—Loring v. Otis, 7 Gray 563. 


Miss.—Turner v. McAdory, 58 Miss. 
27. 


S.C.—Evans v. 
56. 


Tex.—Riddle v. McKinney, 2 S.W. 
748, 67 Tex. 29. 


Ont.—Stevenson vy. Hodder, 15 Grant 
hora ly 


[a] Breach of trust.—Under Rev. 


McLucas, 12 S.C. 


!St. art 649, a purchaser cannot set up. 
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recoupment or set-off is permitted by virtue of stat- 
utory provisions;°& and in still other jurisdictions 
it is permitted even in the absence of statute,°® un- 
less the purchaser is estopped to make such claim,®° 
although, until the purchaser has complied with his 
part of the contract, and is in a position to demand 
a deed, and has failed to get it, he has no counter- 
claim for breach of covenant as to title.®! 
the vendor improperly refuses to surrender posses- 
sion, the value of the use of the land during the time 
he withholds possession is a proper matter of set-off 
or counterclaim, in such an action.®? 


Proximate cause. 


as a plea in reconvention, a counter- 
claim for unliquidated damages based 
on a breach of trust in the vendor’s 
selling certain lands held by him in 
trust for the purchaser for less than 
their value, unless they were sold for 
more than the debt due the vendor. 


Riddle v. McKinney, 2 S.W. 748, 67 
Tex. 29: 
[b] Damages sustained by pur- 


chaser being unable to resell land by 
reason of a mortgage thereon cannot 
be set off against the purchase price. 
Stevenson vy. Hodder, 15 Grant Ch. 
(Ont.) 570. 

[ec] Unliquidated damages, occa- 
sioned by grantor’s failure to join in 
coustruction of street bounding on the 
land conveyed, cannot be set off in 
an action on the note given for the 
purchase price. Loring Sy. (Otis. 7% 
Gray (Mass.) 563. 


[d] Where damages are claimed 
or, reconventional demand, the evi- 
dence must fix the amount with cer- 
tainty and clearness. Lallande vy. 
Ball, 21 La.Ann. 185. 


[e] Under South Carolina code, 
regulating counterclaims, damages 
arising from a breach of covenant ina 
conveyance cannot be set up by way 
of counterclaim in an action for the 
purchase price. Evans v. McLucas, 
12) S:C. 56 


58. See statutory provisions; 
eases infra this note. 


[a] Iv Alabama see Williams v. 
Neal, 44 So. 551, 152 Ala. 435 (holding 
that, where complainants were in- 
duced to purchase certain Jand in con- 
troversy by defendants’ fraud and 
misrepresentation as to the quantity 
and quality of the land, and com- 
plainants were still indebted for a 
part of the price, they could not 
maintain a suit in equity for an 
abatement of the price, having an ade- 
quate remedy at law by set-off, as au- 
thorized by Code [1852] § 2240, pro- 
viding that mutual debts, liquidated 
or unliquidated, subsisting between 
the parties at the time of suit 
brought, might be set off). 


{[b] Im Ohio Gen. Code § 11902, 
permitting the purchaser to counter- 
claim for breach of covenant in an 
action for purchase money, is inappli- 
cable, unless there is a breach of 
covenant of title and a claimant of 
an adverse _ interest. Millison vy. 
Drake, 175 N.E. 34, 37 Ohio App. 559 
[aff 174 N.B. 776, 123 Ohio St. 249]. 


59. Coy v. Downie, 14 Fla. 544; 
Preston v. Walker, 34 S.E. 571, 109 
Ga. 290; Ayres v: Robins, 30 Gratt. 
(71 Va.) 105. See Merry Realty Co. 
v. Shomokin & Hollis Real Hstate Co., 
174 N.Y.S. 627, 186 App.Div. 538 (to 
the effect that at common law a pur- 
chaser sued for the purchase price 
could recoup damages suffered by 
the vendor’s breach of contract, and 
where the issue involved was recoup- 


and 


Damages alleged to have arisen 
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ages.°3 


Where 


ment in an action to foreclose a pur- 
chase-money mortgage, as to which 
see Mortgages §§ 1089-1092). Com- 
pare Ogilvie v. Lightstone, 1 Daly 
(N.Y.) 129 (denying right to deduct 
from sum due on _ purchase-money 
note value of building removed from 
premises even if such removal would 
have given the purchaser a right to 


sue the vendor for breach of cove- 
nant). 
[a] Damages by breach of de- 


pendent covenant may be recouped to 
the extent of the damage sustained 


thereby. Ayres v. Robins, 30 Gratt. 
GUN ae) Oy, 
[b] Obligee in bond for title who 


has paid a part of the purchase money 
may, when sued by e maker of the 
bond on a note given for the balance, 
recoup his damages resulting from a 
breach of the bond, notwithstanding 
he retains possession of the land, 
where he has, at, maturity of the note, 
offered to pay the same, and demanded 
compliance with the terms of the 
bond, and by his plea offered to sur- 
render possession, and to account for 
rents during the time of his occupa- 


tion of the premises. Preston v. 
Wialceraers a Seon only 00m Gat 20.0) 
Sanderlin v. Willis, 21 S.E. 291, 94: 
Ga. 171. 

60. Doty v. Lawson, 14 F. 892. 


61. Hinman v. Hinman, 263 N.Y.S. 
800, 146 Misc. 786. 


62. Crages Va, Manis: 2hSe be 405,0,015. 
Okl. 462; Gilnfore v. Hunt’s Adm’r, 66 
Pa. 321. Compare Burnham vy. Old- 
ham, 7 T.B.Mon. (Ky.) 652 (holding 
that a purchaser cannot set off against 
part of the purchase money the dam- 
ages sustained by the retention of 
the land by the vendor subsequent to 
a recovery on the covenant to deliver 
possession; but the judgment so re- 
covered may be set off in equity be- 
cause of the connection). 


63. Pearson v. Johnson, 130 N.E. 


742, 297 Ill. 417. 


[a] Where vendor failed to com- 
plete building as agreed, the pur- 
chaser cannot set off, against a claim 
of the vendor for the unpaid purchase 
price, damage for freezing of pipes, 
unless such failure to complete the 
building was the proximate cause. 
Pearson v. Johnson, 130 N.E. 742, 297 
Tll. 417. 

64. Ala.—Manning v. Carter, 68 So. 
909, 192 Ala. 307; Kingsbury v. Mil- 
ner, 69 Ala. 502; Nelms v. Prewitt, 37 
Ala. 389. 

Ark.—Barnes vy. Anderson, 21 Ark, 
125; Wheat v. Dotson, 12 Ark. 699. 

Ind.—Scheible v. Slagle, 89 Ind. 
323. : 

Me.—Getchell  v. 
1007, 113 Me. 91. 


Mich.—Dickinson v. Wright, 22 N. 
W. 312, 56 Mich. 42. 
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[§§ 1436-1437 


from the vendor’s breach of contract will not be 
credited against a claim for purchase money unless 
such breach was the proximate cause of the dam- 


[§ 1437] d. Defects in Quantity or Quality. A 
purchaser may recoup or set off against the purchase 
price a partial failure of consideration on account of 
defects in the quantity or quality of the land sold,°** 
except that, where the sale was in gross, he will not 
be allowed a set-off for a small deficiency,®® and 
where the shortage is due to a mere mistake in copy- 
ing the deed which the vendor offers to correct, it is 
not ground for recoupment.*® 


The purchaser may 


Mo.—Dougherty v. Stamps, 43 Mo. 
243. 

Pa.—Walker v. 
1 Pa 2.036 
Pa.Dist. 683. 


S.C.—Abercrombie v. Owings, 31 S. 
C.L. 127; Sumpter v. Welsh, 2 S.C.L. 
558, 3 S.C.L. 539. See Farrow v. Mays, 
10 S.C: L312 “(holding that, in as- 
sumpsit on a note, a defense going to 
show a defect in the land for which 
the note was given must be made by 
discount). 


France, 5 A. 208, 
Caldwell v. Lightner, 13 


Tex.—Bryan v. Allen, 
39 S.W. 963. 


xP Grease Vi Goddard, 215 Bue. 
v . 
uSasie er oes v. Douglas, 3 


(Civ. App.) 


Sask. L. 


[a] Deficiency in quantity.— 
Where the vendor represented that 
the land to be sold contained a certain 
acreage, and pointed out land not 
owned by him as included within the 
tract, and thereafter delivered in es- 
crow a deed describing only the land 
actually owned by him to be delivered 
on paying the purchase price, the 
purchaser could, by cross billina suit 
to recover the purchase price, have 
the price abated for the deficiency 


in the land as orally represented. 
Manning v. Carter, 68 So. 909, 192 
Ala. 307. 

[b] Term “quality” (1) embraces 


not only quality inherent in the land 
itself, but qualities extrinsically add- 
ed, such as preparation for cultiva- 
tion, or any other material improve- 
ment made on the land (Barnes v. An- 
derson, 21 Ark. 125), (2) and failure 
to “break” land as agreed is a defect 
for which damages may be set off 
(Cross v. Douglas, 3 Sask.L. 97). 


[c] Timber burned.—It is proper 
to show that, in consequence of a suit 
involving the validity of plaintiff's 
title, payments were deferred by mu- 
tual agreement, and that meanwhile 
the timber on the land was so far de- 
stroyed by fire as to lessen the value 
of the land. Dickenson vy. Wright, 22 
N.W. 312, 56 Mich. 42. 


65. Jesse’s Adm’r v. Hanna, 62 S. 
W. 1012, 23 Ky.L. 430. 


66. Bryant v. Green, 285 S.W. 10, 
GNSS Sais, GLO), 


[a] Tlustration.—Where the mis- 
description of the boundaries of land 
in a deed as a result of which the deeq 
did not cover all the land intended to 
be conveyed was due to the omission 
of certain calls in copying them from 
an earlier deed, and the grantor of- 
fered to execute a corrected deed, the 
mistake did not entitle the grantee to 
recoup as for a shortage in acreage, 
but simply entitled him to have a 
corrected deed. Bryant v. Green, 235 
S.W. 10, 193 Ky. 139. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1437-1438] 


not, however, set off damages for a shortage of land 
agreed to be conveyed while repudiating the vendor’s 
right to enforce his lien for the balance due as pro- 
vided in the same contract.*7 


Waiver. The purchaser’s right to recoup or set 
off damages for a defect in quality or quantity is 
subject to waiver.*§ 


[§ 1438] e. Partial Failure of Title.*® In the ab- 
sence of a permissive statute,?° a purchaser in pos- 
session ordinarily cannot set up a partial failure of 
consideration by way of recoupment or set-off, on ac- 
count of a defect in, or partial failure of, the title to 
the property,*1 unless the vendor has practiced fraud 
in inducing the purchaser to accept the deed," or is 
insolvent ;*? nor may the purchaser set up such de- 
fense by way of discount when sued on a purchase- 
money note,‘* and, although the vendor at the time 
of the sale has not a strictly legal title, yet if he 
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has a good equity, which is capable of being convert- 
ed into a legal title, the purchaser, who is in quiet 
enjoyment of the land and shows no subsisting para- 
mount title in another that can be asserted to the 
prejudice of his possession, is not entitled to set up 
a discount on account of the want of legal title in 
the vendor.*® But where the vendor has no title to 
a part of the land sold, and the purchaser has never 
received possession, or has been evicted, the pur- 
chaser may show such facts as a defense pro tanto 
to an action for the purchase price,7® provided he 
shows outstanding and paramount title in another,** 
and particularly where there is an agreement be- 
tween the parties to that effect.78 If the purchaser 
receives a title to, but an undivided interest in, the 
land, the covenant as to title is broken as soon as the 
deed is delivered, and he may counterclaim therefor 
whether in possession or not,’® unless he has waived 
the requirement that both owners join in the deed.*° 


67. Bargo v. Bargo, 86 S.W. 525, 
27 Ky-L. 680. 

68. Donigan v. Emmert, (Tex.Civ. 
App.) 239 S.W. 659. 

[a] Waiver shewn.—A purchaser 
who, with knowledge that the land 
did not contain the quantity indicat- 
ed by the deed, paid off three purchase- 
money notes, obtained an extension on 
two remaining notes without sugges- 
tion of deficiency, and subsequently 
paid off one of such notes, and who 
for more than six years kept posses- 
sion of the land without giving the 
vendor notice of the shortage, waived 
all right to recover therefor. Donigan 
i Emmert, (Tex.Civ.App.) 239 S.W. 
659. 


{[b] Waiver not shown.—Where a 
vendor of a tract of land sold for 
forty dollars per acre represents that 
the tract contains eighty acres, when 
he knows that it contains but seventy- 
four and sixty-six hundredths acres, 
the vendee is not precluded from re- 
couping by the fact that he caused 
the deed to be recorded after he dis- 
covered that the tract did not contain 
the number of acres’ represented. 
English v. Arbuckle, 25 N.E. 142, 125 
Ind. 77. 

69. Abatement of purchase money 
because of defect in title see supra §§ 
749-753. 


70. See statutory provisions; 
ease infra this note. 


[a] In Alabama, under the code, 
a piea of set-off growing out of a de- 
fect in the vendor’s title to land, the 
purchaser being in possession, may 
be maintained against a suit on a note 
for the purchase money. Martin v. 
Wharton, 38 Ala. 637. 


Retroactive character of statutes 
see infra text and note 81. 


and 


71. Ark.—Barnes vy. Anderson, 21 
Ark. 125; Wheat v. Dotson, 12 Ark. 
699. 


Ill.— Stevenson v. Loehr, 57 Ill. 509, 
iT Am: R. 36: 

Ind.—Johnson v. Williams, 43 N.E. 
1054, 145 Ind. 645. 

Ky.—Hall v. Campbell, 5 Ky.L. 246. 

Me.—Wentworth v. Goodwin, 21 Me. 
150. 


Mass.—Bowley v. Holway, 124 
Mass. 345. 

[a] Defendant’s remedy is on 
covenants in his deed.—Bowley vy. 


Holway, 124 Mass. 395. 


[b] Not pro tanto defense on note. 
—A partial failure of title to land for 
which a note is given does not consti- 


tute a defense pro tanto in an action 


on the note. 
21 Me, 150. 


[ec] In Manitoba the purchaser 
may counterclaim for specific per- 
formance by the removal of an en- 
cumbrance of caveat filed abainst the 
vendor’s title, or damages in lieu 
thereof. Warren y. Rogers, 24 Man. 
492. 


72. Hall v. Campbell, 5 Ky.L. 246; 
White v. Lowry, 27 Pa. 254 (holding 
that a failure of title to part of the 
land sold is a pro tanto defense 
against payment of the purchase 
money, notwithstanding by fraud or 
mistake such part is not included in 
the deed given in pursuance of the 
articles of agreement). 

Recoupment or set-off for fraud 
generally see infra §§ 1440-1443. 


Wentworth v. Goodwin, 


73. Hall v. Campbell, 5 Ky.L. 246. 
74. (Carter-v; Carter, 17 S:C. 21:7. 
[a] Defect in title of vendor can- 


not be set up as a discount in an ac- 
tion on a promissory note for the pur- 
chase money of land, while the pur- 
chaser remains in possession; nor 
will a court of law entertain cogni- 
zance of Ssuch_a defense in any case, 
where it can do equal justice to both 
parties. Carter v. Carter, 17 S.C.L. 
217. But see Johns v. Nixon, 4 S.C.L. 
472; Sumter v. Welsh, 2 S.C.L. 558, 3 
S.C.L. 5389 (both contra). 


75. Hodges v. Connor, 28 S.C.L. 
120; Martin v. Bobo, 28 S.C.L. 26, 40 
Am.D. 587. 

76. Ala.—Thweatt v. McLeod, 56 
Ala. 375; Bridges v. McClendon, 56 
Ala. 327. 


Ark.—Walker v. Johnson, 13 Ark. 
522. 

Ind.—Scheible v. Slagle, 89 Ind. 323; 
Wilkerson vy. Chadd, 14 Ind. 448. 


Ky.—Schamberg v. Leslie, 41 S.W. 
265, 19 Ky.L. 599; Young v. Lofton, 
12 S.W. 1061, 11 Ky.L. 758. And see 
Hayes v. Sullivan, 7 Ky.L. 766. 


Pa.—Weakland v. Hoffman, 50 Pa. 
513, 88 Am.D. 560. 


S.C.—Kibler v. Cureton, 9 S.C.Eq. 
143. 


Tex.—Blanks v. Ripley, 27 S.W. 732, 
8 Tex.Civ.App. 156. 


Wash.—Hoyt v. Rothe, 163 P. 925, 
95 Wash. 369. 

[a] MTllustrations.—(1) Where the 
sale is of several tracts of land, which 
are conveyed by a deed with general 
covenants of warranty, and the pur- 
chaser is afterward evicted from one 
of the tracts by a paramount title, he 
may defeat a recovery of the unpaid 
purchase money to the extent of the 


value of the tract from which he has 
been evicted. Walker v. Johnson, 13 
Ark. 522. (2) Where land included 
in the boundaries set out in the deed 
is not the vendor's, the purchaser may 
claim a deduction on the ground of 
partial failure of consideration with- 
out alleging an eviction or fraud or 
insoivency. Young vy. Lofton, 12 S. 
W. 1061, 11 Ky.L. 758. See also Hayes 
v. Sullivan, 7 Ky.L. 766. (3) If one 
sells land to another by a deed of 
general warranty and a part is in pos- 
Session of another claiming title, who 
refuses to quit on demand, the pur- 
chaser may affirm his contract and 
counterclaim to the extent of the 
value of the property so withheld in 
a suit for the purchase price. Hoyt v. 
Rothe, 163 P. 925, 95 Wash. 369. 

{b] Purchaser of property of 
which incorporeal hereditament forms 
part is entitled, as against a vendor 
who undertakes to convey and war- 
rant the property to him, to recoup 
against the purchase money the value 
of the incorporeal hereditament from 
which he is evicted. Scheible v. 
Slagle, 89 Ind. 323. 


[c] Where part of land is taken 
from purchaser by title paramount, 
he may, in an action at law for the 
purchase money, claim a deduction for 
the value of such part. Kibler vy. 
Cureton, 9 S.C.Eq. 143. 


i 77. Williams v. Oliver, 25 S.C.L. 
15. 


{a] Purchaser must show, in set- 
off to an action for the purchase 
money of land, a valid subsisting, out- 
standing, paramount title in another; 
and an agreement to convey a part 
of the land, or even a formal convey- 
ance if not duly recorded, is not suf- 


ficient. Williams v. Oliver, 25 S.C.L. 
115. 
78. Daggett v. Daggett, 8 Cush. 


(Mass.) 520. 

79. Scantlin vy. Allison, 12 Kan. 85; 
Doughty v. Cottraux, 27 S.W. 914, 8 
Tex.Civ.App. 125. : 

80. Hinman v. Hinman, 263 N.Y.S. 
800, 146 Misc. 786. 


[a] Waiver shown.—In a vendor’s 
action to recover interest on the bal- 
ance due under a land contract and 
taxes paid, a purchaser who had ac- 
cepted the contract and made pay- 
ments thereunder could not maintain 
counterclaim for breach of an alleged 
oral agreement by the vendor to pre- 
pare a valid land contract on the 
theory that the contract was not 
signed by the vendor’s wife, in whose 
hame, as well as that of the vendor, 
the property stood. The purchaser's 
acts constituted a waiver of the wife's 


if, re 
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Retroactive effect of statutes. Statutes permit- | sists of a mortgage, and a release of the mortgage 


ting a purchaser in possession, in a vendor’s action 
for the purchase money, to set up by way of coun- 
terclaim a breach of covenant of title, are not retro- 


active.*t 
[§ 1439] f. Encumbrances.*? 


signature. Hinman y. Hinman, 263 
N.Y.S. 800, 146 Misc. 786. 

81. Great Western Stock Co. v. 
Saas, 1 Cine.Super. 21, 13 Ohio Dec. 
(Reprint) 391 [aff 24 Ohio 542]. 

ee. As ground for rejection of title 
see supra §§ 576-632. 

83. Cal.—Thurgood v. Spring, 73 P. 
456, 139 Cal. 596. 


Ill.— Christy v. Ogle’s Ex’rs, 33 Ill. 
295. 

Ky.—Howland Coal, ete., Works v. 
Brown, 13 Bush 681. 


La.—Wilkins v. Bassett, 5 Rob. 492. 
Me.—Stiles v. Sherman, 34 Me. 344. 


Pa.—HEby v. Hilder, 15 A. 423, 122 
Pa. 342. 


S.C.—Evans v. McLucas, 12 S.C. 56. 
W.Va.—Douglass v. Rutherford, 25 
W.Va. 708. 


[a] Dliustrations. — (1) Where 
land is conveyed by a warranty deed, 
and at the time of the conveyance it 
was encumbered by a trust deed, the 
purchaser, when sued for the pur- 
chase money, may apply such money, 
so far as is necessary to his protec- 
tion, to the satisfaction of the trust 
debt. Douglass v. Rutherford, 25 W. 
Va. 708. (2) The purchaser is en- 
titled to an abatement of the amount 
secured by the purchase-money note 
to the extent of the amount of an out- 
standing encumbrance. Howland 
Coal, etc., Works v. Brown, 13 Bush 
(Ky.) 681. 

[b] Where, in action on note, giv- 
en, for purchase money over and above 
amcunt due on mortgage on the land, 
represented by the vendor to be a cer- 
tain amount, it appears that the sum 
actually due at the time exceeded that 
amount, the excess will be deducted 
from the amount of the note, Stiles 
v. Sherman, 34 Me. 344.- 


84. Patterson v. Sweet, 3 Ill.App. 
550; Eby v. Elder, 15 A. 4238, 122 Pa. 
342; Stehley v. Irvin, 8 Pa. 500. 


[a] Right to flow land.—The pur- 
chaser may set off damages resulting 
from a right granted by the vendor 
to flow the land. Patterson v. Sweet, 
8 IllApp. 550. 


[b] Failure of consideration by 
reason, of right of way (1) on the 
premises may be set off (Eby v. Elder, 
15 A. 423, 122 Pa. 342), (2) but not for 
a public road thereon (Peck v. Jones, 
70 Pa. 88; Patterson v. Arthurs, 9 
Watts (Pa.) 152). 


85. Christy v. Ogle’s Ex’rs, 33 Il. 
295. 
{a] In vendor and inalienable.— 


Where a deed is executed with a cove- 
nant against encumbrances, and the 
grantor has an inalienable life estate 
in the premises which does not pass 
by the deed, such life estate consti- 
tutes an encumbrance, and the pur- 
chaser is entitled to recoup the dam- 
ages sustained by the breach of the 


In an action for 
the purchase price of land, the purchaser may plead 
the breach of a covenant by the vendor against en- 
cumbrances by way of recoupment, 
terclaim,** as where the realty is encumbered by an 
easement** or a life estate,*® unless he has not been 
damaged thereby,*® as where the encumbrance con- 


therefor.®* 


set-off, or coun- 


covenant, that is, the value of the 
premises while he was excluded from 
possession owing to such_ breach. 
Christy vy. Ogle’s Ex’rs, 33 Ill. 295. 

86. Peterson v. McCullough, 50 
Ind. 35; Evans v. MeLucas, 12 S.C. 56. 

[a] Fact that canal overflows land 
is immaterial where the owner of 
the canal has no right or title to do 
so, and the purchaser knew this at 
the time of his purchase. Peterson 
v. McCullough, 50 Ind. 35. 

87. Thurgood v. Spring, 73 P. 456, 
BE KOEN IIeKsy 

88. Fraud in connection with par- 
tial failure of title see supra § 1438 
text and note 72. 

89. Phoenix Oil Co. v. Mackenzie 
Oil Co., (Del.) 154 A. 894; Hall -v. 
Clark, 21 Mo. 415; Kerr v. Staufer, 
(S.D.) 238 N.W. 156. 


90. Rescission for fraud see infra § 
1573. 

91. See Fraud 26 C.J. p 1050. 

92. Danielson v. Skidmore, 189 S. 


Wie O75, 125 ATK.2 502: 

93. U.S.—Howison v. Alabama 
Coal, ete5 Co. (70)  -6835) 0 C.CeAn 839. 

Ala.—Williams v. Neal, 44 So. 551, 
152 Ala. 435; Gibson v. Marquis, 29 
Ala. 668. 

Ark.—Joyce v. Schurmann, 4 S8.W. 
(2d) 14, 176 Ark. 1204; McCormick v. 
Daggett, 257 S.W. 358, 162 Ark. 16; 
Danielson vy. Skidmore, 189 S.W. 57, 
125 Ark. 572; Goodwin v. Robinson, 
Cima alice yeti 

Cal.—Nisson vy. Hood, 
(BCP A981. 

Del.—Pheenix Oil Co. vy. Mackenzie 
Oil Co., 154 A. 894 [aff 154 A. 883]. 

Ga.—James v. Elliott, 44 Ga. 237. 

Ill.— White vy. Sutherland, 64 Ill. 
181. See Burroughs vy. Selleck, 185 Ill. 
App. 446. 

Ind.—Scheible v. Slagle, 89 Ind. 3238; 
Cox v. Reynolds, 7 Ind. 257. 

Ky.—Schamberg v. Leslie, 41 S.W. 
265, 19 Ky.L. 599. 

Me.—Hammatt v. Emerson, 46 Am. 
D. 598, 27 Me. 308. 

Md.—Applegarth v. Robertson, 4 A. 
896, 65 Md. 493. 

Mich.—Sloman y. Allen, 233 N.W. 
421, 252 Mich. 578; Buchanan vy. 
Gould, 8 N.W. 738, 45 Mich. 481. 


Minn.—Sorenson y. Greysolon Co., 
212 N.W. 457, 170 Minn. 259. 


Miss.—Hines vy. Lockhart, 
449. 


Mo.—Owens vy. Rector, 44 Mo. 389; 
McFarland v. Carver, 34 Mo. 195; Hall 
v. Clark, 21 Mo. 415; House v. Mar- 
shall, 18 Mo. 368; Hitchcock v. Baugh- 
an, 44 Mo.App. 42. 


N.H.—Swain y. Saltmarsh, 54 N.H. 
9. 


N.J.—Wakeman y,. Illingsworth, 40 
N.J.Law 431. 


140 Cal. 224, 


105 So. 


ceit,?! or, to avoid cireuity of action,?? 
ering damages for the fraud by way of recoupment 
or set-off in proceedings brought against him for 
the purchase money.°®* 


filed at the trial is sufficient to defeat a counterclaim 


[§ 1440] g. Damages from Fraud and Misrepre- 
sentation®*—(1) In General. 
to buy through fraud or misrepresentation charge- 
able to the vendor has the option®® of rescinding,’°® 
suing in an independent action for fraud and de- 


A purchaser induced 


2 


of recov- 


It has been held that such a 


N.Y.—Disbrow v. Harris, 25 N.E. 
356, 122 N.Y. 362; Isham v. Davidson, 
52) NiY.. (2373 ~ Merry “Realty “Cor vs 
Shamokin & Hellis Real Estate Co., 
174 N.Y.S. 627, 186 App.Div. 538 [aff 
169 N.Y.S. 696, 103 Mise. 9]; Lamer- 
son v. Marvin, 8 Barb. 9; Wood v. 
Chew, 13 How.Pr. 86; Van Epps v. 
Harrison, 5 Hill 63, 40 Am.D. 314. 


fin es v. King, 39 Ohio St. 


Okl.—Martinson y. Hamil, 269 P. 
255, 132 Okl. 70; Byers v. Brisiey, 198 
P. 90, 81 Okl. 215; Patchell v. Garvin, 
168 P. 423, 66 Okl. 184. 

Or.—Hanna v. Hope, 168 P. 618, 86 


Or. 303; Mael v. Stutsman, 117 P. 
1093, 60 Or. 66. 

S.C.—Beasley v. Swinton, 24 S.E. 
313, 46 S.C. 426; Abercrombie v. Ow- 
ings, 31 8.C.L. 127; Adams v.,Wylie, 
LOM S{GsET. lon 


S.D.—Kerr v. Stauffer, 238 N.W. 156; 
Kolb v. Binger, 206 N.W. 421, 49 S. 
D. 65. 


eee v. Woodfolk, 2 Baxt. 
oO. 


Tex.—Norris v. Ennis, 60 Tex. 838; 
Thompson v. Lutz, (Civ.App.) 278 S. 
W. 333. 

Vt.—Kelly v. Pember, 35 Vt. 183. 


Va.—Watkins v. West Wytheville 
Land, ete., Co., 22 S.E. 554, 92 Va. 1 
(under Code [1877] § 3299); Grayson 
v. Buchanan, 13 S.B. 457, 88 Va. 251. 


[a] Action on bond.—Under Revi- 
sion pp 380, 387 §§ 16, 52, in an action 
ona bond given for the purchase mon- 
ey of lands, defendant may show in 
reduction of the sum recoverable that 
the premises were falsely and fraud- 
ulently represented to be different 
from what they in fact were, and may 
obtain an abatement of the contract 
price to the extent of the difference 
between their value as they were and 
the value they would have had if they 
had been as represented; but such de- 
fense will not be allowed to answer 
the purpose of a cross action for the 
recovery of other damages, which are 
merely consequential. Wakeman v. 
Illingsworth, 40 N.J.Law 431. 


[b] Action to recover additional 
compensation.—The fact that plaintiff 
fraudulently concealed that other per- 
sons owned and were in adverse pos- 
session of parts of the land when 
defendant purchased may be made the 
basis of a counterclaim, in an action 
to recover additional compensation on 
the ground of a mistake as to quan- 
tity, although the persons named as 
being in adverse possession disclaim 
any interest. Schamberg v. Leslie, 
41 S.W. 265, 19 Ky.L. 599. 


[c] In action at law on note or 
bond given for the purchase money 
the purchaser may, by way of dis- 
count, deduct from the price agreed 
on any equitable demand he may 
have against the vendor growing out 
of any mistake or misrepresentation, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1440-1442] 


defense, by way of recoupment, exists only where a 
cross action could be maintained,®* although it is 
not essential to the purehaser’s right of set-off or 
recoupment that he should also have the right to re- 
seind.®® It is not essential to maintenance of a pur- 
chaser’s claim of set-off or recoupment for fraud 
that he should make an offer of restitution,?® and 
he may be entitled to a recoupment or set-off al- 


though he has not reconveyed the property.°? 


Although purchaser has brought separate action 
for damages, he may nevertheless be entitled to urge 
fraud as a defense to the vendor’s suit for the pur- 
chase money, where his damages exceed the balance 
due on the purchase money.°® 


[§ 1441] (2) Willful Character of Misrepresenta- 
tions. In accordance with general rules and their 
qualifications,®® it has been held that scienter, that 
is, knowledge of falsity or culpable ignorance of 
truth, is an essential element of the fraud of a ven- 
dor serving as the basis of a set-off, counterclaim, or 
recoupment in an action against the vendee for the 
purchase money,' although other authority allows 


in reference to the quality or quan-] infra § 1477. 
tity of the land. Abercrombie v. Ow- 2. Mulvey v. 


VENDOR AND PURCHASER 


King, 


[66 C.J.] 1403 


such remedies, although the vendor made the mis- 
representations honestly, believing them to be true,” 
or without knowledge of their falsity,? as in the ease 
of constructive fraud.4 


[§ 1442] (3) Representations as to Particular 
Matters. Recoupment or set-off for the vendor’s 
fraud has been allowed the purchaser where he was 
induced to buy through false representations or 
fraudulent concealment as to the boundaries of the 
land,°® character and quality of soil,® condition and 
quality of buildings’ or fences,* condition and num- 
ber of fruit trees,® number of acres of cleared land,?° 
the number of acres of gumbo,'! past profits from 
operation of the realty,’? payment of assessments,!® 
quantity of standing timber on the land,‘4 right to 
maintain a dam at a specified height,'® selling price 
of similar land in the same loeality,1® or whether 
the land was subject to overflow.7 


False statement as to value amounting merely to 
an expression of opinion or estimate is not ordina- 
rily a defense,’® unless made by one bearing a con- 
fidential relation to the purchaser.!® 


10. McCormick v. Daggett, 257 S. 


39 Ohio St.]} W. 358, 162 Ark. 16; Goodwin v. Rob- 


ings, 31 S.C.L. 127. 491; Carr v. Miller, 34 Ohio Cir.Ct.|1mson, 30 Ark. 535. 
[ad] In action for installment, de-| 502; Abercrombie vy. Owings, 31 S.C. [a] Representation that lot sold 
fendant may have an abatement for] L. 127. contained eight hundred acres of 


false representations as to quantity, 
although the abatement is less in 
amount than a subsequent install- 
ment. Cox v. Reynolds, 7 Ina. 257. 

fe] “One of the well known rem- 
edies available to a person who has 
been induced through fraud to buy 
land is to recoup when suit is brought 
against him to recover any balance 
due upon the purchase price therefor.” 
Joyce v. Schurmann, 4 S.W.(2d) 14, 15, 
176 Ark. 1204. 


[f] Sale of both real and personal 
property.—The purchaser’s right to 
@a@ recoupment for false representa- 
tions in a sale including both real and 
personal property is not affected by 
the fact that the misrepresentation 
referred only to one class of prop- 
erty, if the transaction was an entire- 
ty, and the consideration was not ap- 
portioned. Buchanan vy. Gould, 8 N. 
W. 73, 45 Mich. 481: 


94. Lewis vy. Woodfolk, 
(Tenn.) 25. 

95. McCormick v. Daggett, 257 S. 
W. 358, 162 Ark. 16; Sloman v. Al- 
len, 233 N.W. 421, 252 Mich. 578. 


96. Goodwin y. Robinson, 30 Ark. 
535; Paolini v. Sulprizio,,258 P. 380, 
201 Cal. 6838; Boulevard tana Co. v. 
King, 13 P.(2d) 864,:125 Cal.App. 224. 


97. Van Epps v. Harrison, 5 Hill 
(N.Y.) 68, 40 Am.D. 314. 


98. Applegarth v. Robertson, 4 A. 
896, 65 Md. 498. 


99. Scienter as ordinarily element 
of actionable fraud: ‘ 
Majority rule see Fraud § 35 et seq. 
Minority rule see Fraud § 53. 

Form of remedy as affecting neces- 
sity for scienter see Fraud § 90. 

1. Green v. Worman, 83 Mo.App. 
568; Hill v. McLeod, 17 N.S. 280. 

[a] Representation of acreage 
false in fact, but not false to knowl- 
edge of the vendor nor made with an 
intent to deceive the purchaser, is 
not ground for a set-off in favor of 
the purchaser in a suit against him 
on a purchase-money note. Hill v. 
McLeod, 17 N.S. 280. 

Mecessity for alleging scienter see 


2 Baxt. 


3. Hines v. Lockhart, (Miss.) 105 
So. 449. 


[a] Ilustration—Falsity of the 
vendor’s representation, on which the 
purchaser relied, of land being free 
of coco grass, need not have been 
known by the vendor to allow dam- 
ages for presence of the grass to be 
offset in an action for the balance of 
the price. Hines v. Lockhart, (Miss.) 
105 So. 449. 

4. Harton v. Belcher, 70 So. 141, 
195 Ala. 186; Baughman y. Gould, 8 
N.W. 738, 45 Mich. 481. 


[a] Fraud in law.—Where the ven- 
dor of land, by misrepresenting its 
extent, induces the purchaser to in- 
cur a liability for land which the 
vendor is unable to convey, the effect 
of the transaction in the contempla- 
tion of the law is a fraud on the pur- 
chaser, even though both parties acted 
in good faith. Baughman v. Gould, 
8 N.W. 73, 45 Mich. 481. 


5. Ga.—James vy. Elliott, 
237. 

Mich.—Buchanan vy. Gould, 8 N.W. 
73, 45 Mich. 481. 


Mo.—Hitehcock v. Baughan, 44 Mo. 
App. 42. 
Vt.—Kelly v. Pember, 35 Vt. 183. 
Va.—Grayson vy. Buchanan, 13 S.E. 
457, 88 Va. 251. 


Compare Kent v. McKinney, Tapp. 
(Ohio) 250 (holding that a fraudulent 
misrepresentation concerning the 
boundaries may be ground for relief 
in equity against the contract, but the 
damages claimed for such misrepre- 
sentations cannot be set off at law in 
an action on the note given for the 
price). 

6. Byers v. Brisley, i198 P. 90, 81 
Okl. 215. 

7. Goodwin y. Robinson, 30 Ark. 


44 Ga. 


535; Applegarth v. Robertson, 4 A. 
896, 65 Md. 493; Wood v. Clew, 13 
How.Pr. (N.Y.) 86. 

8. Goodwin v. Robinson, 30 Ark, 


535; White v. Sutherland, 64 Ill. 181; 
Wood v. Clew, 13 How.Pr. (N.Y.) 86. 

9. Wood y. Clew, supra; Byers 
v. Brisléy, 198 P. 90, 81 Oki! 215. 


cleared land, when in fact it contained 
not over four hundred acres of such 
land, was a proper ground on which 
to base a claim for recounment. Mc- 
Cormick v. Daggett, 257 S.W. 358, 162 
Ark. 16. 


1l. Kolb v. Binger, 206 N.W. 421, 
49 S.D. 65. 

12. Nisson y. Hood, 73 P. 981, 140 
Calw224: 


“A positive statement of profits 
made in the management of property, 
if false, and if made to induce a pro- 
spective vendee to purchase the prop- 
erty, is a fraudulent misrepresenta- 
tion within the law, entitling the ven- 
dee to appropriate relief.” Nisson v. 
Hood, supra. 


[a] Fruit ranch.—Nisson vy. Hood, 
(ome Siem 4 On@alle2 248 


13. Patchell v. Garvin, 168 P. 423, 
66 Okl. 184, 


[a] For paving.—Where the agent 
of the vendor fraudulently represent- 
ed that paving assessments against 
the property conveyed had been paid, 
and such representation was relied 
on by the purchaser, the fraud con- 
stituted a defense pro tanto to a suit 
on a purchase money note. Patchell 
v. Garvin, 168 P. 423, 66 Okl. 184. 


14. Hammatt v. Emerson, 27 Me. 
308, 46 Am.D. 598. 


15. Scheible v. Slagle, 89 Ind. 323. 
an White v. Sutherland, 64 Ill. 
181. 

17. Gibson v. Marquis, 29 Ala. 668; 
Estell v. Myers, 54 Miss. 174; McFar- 
land v. Carver, 34 Mo. 195. 

18. Gordon v. Parmelee, 2 Allen 
(Mass.) 212; Bernhard vy. McMaster, 
3 N.Y.St. 531, 54 N.Y.Super. 104, 

19. Sorenson v. Greysolon Co., 212 


N.W. 457, 170 Minn. 259. 


{a] Ilustration.—A purchaser, de- 
frauded by misrepresentations as to 
the value and salability of the land, _ 
made by his own agent, who was se- 
cretly representing the vendor, may 
recoup in an action against him by 
the assignee of the vendor’s claim. 
Sorenson v. Greysolon, 212 N.W. 457, 
170 Minn. 259. 


1404 [66 C.J.] 

Statement falling short of positive representation 
of acreage is not ground for counterclaim although 
there is less land than the purchaser inferred from 
his vendor’s statement.?° 


[§ 1443] (4) Vendor’s Right to Mitigation of 
Damages for Purchaser’s Default. A vendor guilty 
of deceit is entitled to have the damages of the 
purchaser mitigated to the extent of the latter’s 
nonperformanee,?!_ and where the damages to the 
vendor arising from the purchaser’s default are 
greater than the damages to the purchaser arising 
from the vendor’s fraud, there can be no deduction 
from the purchase money for the vendor’s fraud.*? 


[§ 1444] h. Injuries to Property by Acts of Ven- 
dor. In an action for the purchase price of property, 
the purchaser may set off damages resulting from 
injury done to the property by the vendor after its 
sale and before a conveyance,”* such as damages ac- 
cruing from the act of the vendor in tearing down a 


fence inclosing part of the land, and temporarily . 


ejecting the purchaser therefrom.*4 But the pur- 
chaser cannot set off for injuries caused by the tor- 
tious acts of the vendor after the sale has been com- 
pleted and a conveyance made,”® although the ven- 
dor is insolvent.?® 


[§ 1445] i. Rentals. Where the purchaser has 
permitted the vendor to occupy the premises after 
sale and as a tenant, on being sued for the purchase 
money the vendee may set off the rental value of 


20. Ryan, v. Johns, 293 P. 475, 131 
Kan. 818. 
{a] MTllustration.—If the vendor 


VENDOR AND PURCHASER 


cannot counterclaim the value of the 
house in an action on the note; 
action is against the tenant for waste, 


[$§ 1442-1447 


the premises for the period of the vendor’s oceu- 
paney as tenant.?7 Where plaintiff is not accounta- 
ble for rents, defendant purchaser may not set off 
the rental value in a suit for the purchase money.”® 


[§ 1446] j. Costs and Expenses in Actions Rela- 
tive to Property Sold. The purchaser is not entitled 
to recoup or set off costs and expenses incurred by 
him in prosecuting or defending an unsuccessful suit 
against an adverse claimant to the title,?® and the 
right to recoupment or set-off has been denied with 
respect to costs and expenses in connection with 
suits to eject the vendor,®® or to enforce a prior 
hen.*+ 


[§ 1447] k. Set-Off against Assignee of Indebted- 
ness. Generally speaking, a- purchaser may recoup 
or set off damages resulting from a breach of war- 
ranty, against an assignee of the purchase-money 
notes, or bonds, or mortgage,°? and this right of the 
purchaser is not affected by the fact that the as- 
signment of the note or bond is made without his 
consent.*? It has been held that, where a purchaser 
pays off prior hens to protect his title, neither fail- 
ure to claim the right of set-off in response to notice 
of assignment of purchase-money notes,** nor pay- 
ment after notice of assignment,?> nor insolvency 
of the assignor,?® would bar the purchaser’s right 
to set-off; although other authority holds that there 
is no right of set-off where the purchaser pays off a 
prior mortgage to perfect his title, with knowledge 


[a] Where purchaser commences 
action to quiet title to the land, and 
the costs of the suit are taxed against 
him, he cannot claim credit for such 


as his 


did not state acreage as a positive 
representation of fact, but merely 
said that when he had bought his ven- 
dor had told him the deed called for 
a specified number of acres, the pur- 
chaser was not entitled to a set-off for 
shortage in the farm area. Ryan v. 
Johns, 293 P. 475, 131 Kan. 818. 


21. Paolini v. Sulprizio, 258 P. 380, 
201 Cal. 683; Phoenix Oil Co. v.. Mac- 
kenzie Oil Co., (Del.) 154 A. 894 [aff 
154 A. 883]. 

22. Phoenix Oil Co. y. Mackenzie 
Oil Co;, ‘supra. 

23. Gordon v. Bruner, 49 Mo. 570; 
Grand Lodge of Masons v. Knox, 20 
Mo. 433. 

[a] Value of crops removed.—Gor- 
don v. Bruner, 49 Mo. 570. 

{b] Value of fixtures removed.— 
Grand Lodge of Masons v. Knox, 20 
Mo. 433. 

24. Apperson’s Adm’r vy. Triplett, 
BP SENAY (GIs aa ai OF EGE 


25. Ogilvie v. Lightstone, 1 Daly 
(N.Y. 129; Sweetzer v. Garber, 2 Dall. 
(Pa.) 2389 note, 1 L.Ed. 364; Kachlin 
v. Mulhallon, 2 Dall. (Pa.) 237, 1 L.Id. 


363; Fondren y. Leake, 1 Tex.Unrep. 
Cas. 151. 
[a] Damages arising from ven- 


dor’s malicious destruction of the 
property after the sale cannot be 
pleaded in set-off or reconvention. 
Fondren v. Leake, 1 Tex.Unrep.Cas. 
isnt 

[b] Where vendor gives deed with 
warranty of title, except as against 
outstanding lease, subject to a re- 
duction of so much as the purchaser 
shall be compelled to pay to obtain 
possession of the house during the ex- 
piration of the lease, but before the 
expiration of the lease the tenant 
pulls down the house, the purchaser 


or, if the tenant had a right to re- 
move the house, his remedy is against 
the vendor on the covenant in the 


deed. Ogilvie v. Lightstone, 1 Daly 
CNGY.)* 129. 
[ce] Other illustrations.—(1) <A 


purchaser who is’ interrupted in the 
enjoyment of the premises by the 
vendor cannot give in evidence the 
damages sustained by reason thereof, 
in an action by the vendor to recover 
the purchase price. Sweetzer v. Gar- 
ber, 2 Dall. (Pa.) 239 note, 1 Lid. 
364. (2) In an action on a bond giv- 
en for the purchase price of land, the 
obligor cannot set off a claim for un- 
liquidated damages arising from inju- 
ries to the land by the obligee’s acts. 
Kachlin vy. Mulhallon, 2 Dall. (Pa.) 
Pyro at TAOS ayy, 


26. Fondren v: Leake, 1 Tex.Unrep. 
Cas. 151 


27. Roberts v. Roberts, 148 S.E. 
606, 39 Ga.App. 810. 


28. Davidson v. Nalley Land & 
Investment Co., 146 S.E. 559, 39 Ga. 
App. 212. 


[a] Receiver accountable.—W here 
the land for which the purchase mon- 
ey notes sued on were given was held 
by a receiver, who turned the prop- 
erty over to plaintiff as his agent, the 
receiver and not the agent was ac- 
countable for rents and profits, and 
hence the issue whether defendant 
was entitled to credit on the purchase 
money note against plaintiff for the 
fair renta] value for the premises for 
the period during which plaintiff held 
the land was properly excluded. Da- 
vidson v. Nalley Land & Investment 
Co., 146 S.B. 559, 39 Ga.App. 212. 


29. Ray v. Pease, 25 S.E. 360, 97 
Ga. 618; Christy vy. Ogle’s Ex’rs, 33 
Ill. 295; Hollandsworth v. Squires, 


(Tenn.Ch.A.) 56 S.W. 1044. 


costs on notes given for the land. 
Hollandsworth vy. Squires, (Tenn.Ch. 
A.) 56 S.W. 1044. 


30. Siltzell v. Michael, 3 Watts & 
S. (Pan) 329: 

[a] Tllustration.—In an action for 
the purchase price, defendant can- 
not, by way of set-off, give in evidence 
counsel fees paid and expenses in- 
curred in prosecuting an ejectment 
against plaintiff to recover a part of 
the land conveyed, as the matter arose 
after the contract of sale and in con- 
Sequence of plaintiff's new and tor- 
tious acts. Siltzell v. Michael, 3 
Watts & S. (Pa.) 329. 


31. Digman v. West, 76 S.E. 561, 
71 W.Va. 296. 


[a] Necessity of suit.—Where a 
purchaser paid a prior lien with costs 
of suit brought to enforce it, he is 
not entitled to set off the costs against 
his purchase money notes, in the ab- 
sence of evidence that he could not 
safely pay off the lien without an 
adjudication. Digman v. West, 76 S. 
E. 561, 71 W.Va. 296. 

32. Baker y. Railsback, 4 Ind. 533; 
Wood v. Chew, 13 How.Pr. (N.Y.) 86; 
Armentrout’s Ex’rs y. Gibbons, 30 
Gratt. (71, Va:) 632" 


fa] Amount paid to discharge en- 
cumbrance on land conveyed with a 
warranty against encumbrances may 
be set up by way of recoupment in a 
suit by the assignee for the last in- 
stallment of the purchase price. 
Baker v. Railsback, 4 Ind. 533. 


33. Armentrout’s Ex’rs v. Gibbons, 
30 Gratt. (71 Va.) 632. 


34. Digman vy. West, 76 S.E. 561, 
UNE BAGY 


35. Digman v. West, supra. 
36. Digman v. West, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1447-1449] 


of the assignment,’? and that, where the purchaser 
knows of an existing mortgage which the vendor 
covenants to pay, the purchaser cannot set it off as 
against the bona fide assignee of his purchase-money 
mortgage,** and that a purchaser may not recoup or 
set off an amount he has paid to clear dower as 
against an assignee whom the purchaser knew to be 
a bona fide assignee for value.?® Purchase of a 
vendor’s mortgage by a company holding a contract 
of purchase of the mortgaged land entitles it to set 
off its purchase price against the balance owing on 
such contract to the vendor or to one succeeding to 
his rights.*° 

Where bonds for purchase money are assigned to 
different persons at different times, their hability to 
a set-off on account of a breach of warranty is in 
the inverse order of their assignment,*! and assign- 
ments for value are preferred to those not for val- 
yers4 


Filing of lis pendens against the property contract- 
ed to be sold by one who was both the vendor’s 
predecessor in title and an assignee of the vendor’s 
interest has been held not to give rise to a counter- 
claim for damages by a purchaser sued for the pur- 
chase money.*3 


[§ 1448] 1 Amount of Set-Off or Counterclaim. A 
purchaser who establishes fraud or false representa- 
tions in the sale is entitled to a deduction of the 
difference between the actual value of the land and 


‘the value it would have had if it had been as rep- 


resented;** or where there is a misrepresentation 
or mistake as to the quantity of land,‘® or timber, *® 


37. Egleson v. Howe, 3 Ont.A. 566 
[overr Henderson y. Brown, 18 Grant 
Ch. (Ont.) 79]. 


38. Wood v. Page, 26 Grant Ch. 7 
COnt) 305: vendor 
[a] Remedy is against vendor.—| wick y, Coy, 21 B.C. 478. 


Where lands are sold on which there 
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tiff’s suit as assignee of the vendor’s 
interest, on account of the filing of 
a lis pendens by plaintiff in her ca- 
pacity as predecessor in title of the 
in her attempt to set aside 
her own grant to the vendor. 
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the measure of damages is the value of the deficien- 
cy. A purchaser who discharges outstanding en- 
cumbraneces or purchases an outstanding title is en- 
titled to deduct from the price only the actual cost 
of such encumbrance or title to him,*7 and not the 
full debt, if he settles it for a less sum;*® except that 
if the purchaser agrees to pay off the encumbrance, 
for which he is to be allowed a credit in a éertain 
sum on account of the purchase money, he cannot, 
claim a larger credit, because of his being com- 
pelled to pay more to remove the encumbrance.*® 
Where several bonds given as security for the pur- 
chase money each contain a covenant binding the 
vendor, and the bonds are all paid but one, the whole 
damage for noncompliance with the covenant may be 
set off in a suit on the last bond.*° 


A purchaser wrongfully denied possession by the 
vendor and who recovers possession by ejectment, 
when sued for the purchase price may, by way of 
set-off, recover the mesne profits lost during the 
period that he was wrongfully kept out of posses- 
sion.*! 


Interest on damages awarded a purchaser under a 
plea of recoupment has been denied where the pur- 
chaser has not actually paid the sum awarded as 
damages.°* Interest will not be allowed on damages 
while the purchaser remains in possession,®*® unless 


he is held lable for the rents and profits.®4 


[§ 1449] m. Recovery of Excess over Purchase 
Price. Where the purchaser’s claim exceeds the 
amount due on the purchase money, he may have 
judgment for the excess.55 


51. Gilmore v. Hunt, 66 Pa. Zeal. 
52. Phoenix Oil Co. v. Mackenzie 
er Co., (Del.) 154 A. 894 [aff 154 A. 
53. Brown y. Allen, 34 N.Y.S. 805, 


t- 
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is a subsisting mortgage, of which 
the purchaser is aware, and the ven- 
dor covenants that he will pay it off, 
the purchaser cannot set off against 
such mortgage the amount due on a 
mortgage given by himself for unpaid 
purchase money, which has been 
transferred to a bona fide purchaser, 
as his only recourse in case of dam- 
age is to proceed on the covenant of 
his vendor. Wood y. Page, 26 Grant 
Ch. (Ont.) 305. 


39. Berry v. Protestant Episcopal 
Church Convention, 7 Md. 564. 


40. Ruedy v. Alamosa Nat. Bank, 


235 P. 350, 77. Colo. 112. 
41. Armentrout’s Ex’rs v. Gibbons, 
30) Gratte "Cl Eval) "638259 Digman. vi 


West, 76 S.E. 561, 71 W.Va. 296. 


[a] For example, one who pays off 
a prior lien on land purchased by 
him to protect his title may set off 
the amount so paid as against his pur- 
chase money notes in the hands of 
the vendor, and then against those 
assigned in the inverse order of as- 
signment. Digman v. West, 76 S.E. 
561, 71 W.Va. 296. 


42. Armentrout’s Ex’rs y. Gibbons, 
30 Gratt. (71 Va.) 632. 


43. Bostwick v. Coy, 21 B.C. 478. 


[a], If there is any cause of action 
at all, it can be supported only as an 
action for slander of title, in which 
actual malice is a necessary ingredi- 
ent, and where the facts show absence 
of actual malice there can be no 
counterclaim for damages, in plain- 


44. Gaulden v. Shehee, 30 Ga. 948; 
Wakeman y. Illingsworth, 40 N.J.Law 
431; Walker v. France, 5 A. 208, 
112 Pa. 203; Penneck vy. Tilford, 17 
Pa. 456. 


45. Scheible v. Slagle, 89 Ind. 323; 
Cox v. Reynolds, 7 Ind. 257; Burk- 
holder v. Farmers’ Bank, 67 S.W. 832, 
23 Ky.L. 2449; Hayes y. Goddard, 21 
BiCe 3895 


[a] MIllustrations.—(1) The meas- 
ure of damages for a deficit to be set 
off against the purchase-money notes 
is the fair value of the quantity of 
land lost, when considered with ref- 
erence to the whole tract. Burkhold- 
er v. Farmers’ Bank, 67 S.W. 832, 23 
Ky.L. 2449. (2) Measure of damages 
is the value of the part from which 
the purchaser is evicted, such value 
being ascertained by finding what 
proportion the value of that part 
bears to the entire purchase price. 
Scheible vy. Slagle, 89 Ind. 323. 


{b] Value should be computed as 


of time of sale.—Hayes v. Goddard, 
20S BC. 389: 


46. Walker v. France, 5 A. 208, 112 
Pas. 03: 
47. Hull v. Harris, 64 Ga. 309; Mc- 


Dowell v. Milroy, 69 Ill. 498; Mur- 
phree v. Dogan, (Miss.) 17 So. 231; 
Kester vy. Rockel, 2 Watts & S. (Pa.) 
30D. 


48. McDowell v. Milroy, 69 Ill. 498. 


49. Mayo v. Purcell, 3 Munf. (17 
Va.) 243. 
50. Maguire v. Howard, 40 Pa. 391. 


N.Y. 647]; Wacker vy. Straub, 88 Pa. 
32. 


{a]_ Interest on damages for fail- 
ure of title runs only from time of 
eviction where there is no liability for 
mesne profits. Brown v. Allen, 88 
Hun 401, 34 N.Y.S. 805 [aff 46 N. 
WH. 1145, 152 N.Y. 647]. 

[b] Eviction not shown.—A ]- 
though the land is sold for taxes, and 
a tax deed given to the state, there is 
no eviction of a prior grantee, so as 
to allow the running of interest on 
his damages, against his grantor, as 
long as there is no assertion of title, 
under the tax deeds, against such 
grantee. Brown v. Allen, 34 N.Y.S. 
805, 88 Hun 401 [aff 46 N.. 1145, 152 
N.Y. 647]. 


54. Brown vy. Allen, supra. 


55. Roberts v. Roberts, 148 S.B. 
606, 39 Ga.App. 810; Shreiner v. Cum- 
mins, 63 Pa. 374. 


[a] Claim for deficiency.—In an 
action for unpaid purchase money, on 
an agreement which recognizes as 
part of the consideration a claim 
for a deficiency, due the purchaser, 
barred by the statute of limitations, 
the purchaser is entitled to the ex- 
cess of the claim over the purchase 


money. Schreiner v. Cummins, 63 Pa. 
374. 
[b] Rental value.—A purchaser 


acquiescing in possession of the ven- 
dor, who refused to surrender the 
property and became a tenant at will 
for twenty-one years, could set off 
the rental value against purchase 
money notes, and where the rental 
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On breach of agreement by vendor to resell lots, 
at a certain profit, the measure of damages is the 
difference between the purchase price, plus profits, 
~and the value of the lots.°° 


[§ 1450] 9. Time To Sue*’—a. In General. A 
vendor may not maintain a suit for the purchase 
price before it is due,°*® although if the purchaser dis- 
ables himself from performing, he may be sued be- 
fore the day of performance,®? and where he fails 
to give promised security, the vendor may, in a suit 
for breach of the agreement to give such security, 
recover the amount of the purchase price before the 
specified date of maturity.°° In the absence of an 
acceleration clause,®! the purchaser’s default in the 
payment of interest and taxes does not give the ven- 
dor the mght to recover the purchase price before 
it is due.®? 

Where purchaser has stopped payment on pur- 
chase-money checks, an objection to a suit thereon 
that it is prematurely brought will not le.°? 


Where purchase-money note is in escrow pend- 
ing the vendor’s payment of an encumbrance, suit 
thereon is not premature becanse brought before 
payment of the encumbrance.®* 
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[§ 1451] b. Provision for Acceleration. Upon the 
happening of a condition specified as accelerating 
the maturity date of an installment otherwise noi 
due until a future time, suit will lie presently for 
such future installment.°° Where the contract con- 
tains a provision purporting to make all instafil- 
ments due on default in payment of any one or more, 
and the installments are represented by purchase- 
money notes, default in the payment of notes trans- 
ferred by the vendor to a third party may not be 
used to accelerate the due-date of notes still held 
by the vendor.®® A condition in a title bond to the 
effect that, if notes are not paid within a reasonable 
time after they are due, the vendor may treat the 
purchaser in possession as a tenant or enforce the 
payment of the notes, does not operate to accelerate 
the maturity of notes falling due after those not 
paid.®* 

[§ 1452] c. Provision for Postponement. Where 
there is a provision in the contract postponing the 
right of action until a certain contingency has hap- 
pened, full effect must be given to such provision.®* 


Under agreement that purchase-money note shall 
not be payable until removal of specified lien, and 


value exceeded the principal and in- 
terest due on the purchase money, 
defendant was entitled to judgment 
for such excess. Roberts v. Roberts, 
148 S.E. 606, 39 Ga.App. $10. 


56. Canadian Gen. Securities Co. 
vy. George, 42 Ont.L. 560. 

57. Ibaches in enforcement of ven- 
dor’s lien see supra § 1228. 

Limitations and laches see 
§§ 76, 77. 

58. Idaho.—Roberts v. Harrill, 247 
P, 451, 42 Idaho 555. ° 


infra 


Iowa.—Gaertner v. Wagner, 39 
Iowa 432. 
Minn.—Pratt v. Martig, 234 N.W. 


464, 182 Minn. 250; Oakes v. Rogers, 
49 N.W. 330, 47 Minn. 38, 28 Am.S.R. 
326. 

Neb.—Gergens v. Gergens, 141 N.W. 
144, 93 Neb. 546. 


N.C.—Walker v. Burrell, 90 S.E. 425, 
HZ NEC? 386. 


Philippine.—Barreto v.:Lane, 29 
Philippine 487. 

Wash.—Standard Lumber Co. v. 
Deer Park Lumber Co., 175 P. 578, 


582, 104 Wash. 84 [mod in other re- 
spects 176 P. 332]. 


“Where property is sold, to be paid 
for at a future time, no suit can, as 
a general rule, be brought on the 
promise to pay until the time stipu- 
ated; but where the purchaser agrees 
to give security for the deferred pay- 
ment, and fails to do so, a suit may 
be maintained for the breach of the 
agreement to give the security; and 
in such action the damages are the 
value of the security agreed upon, 
prima facie, and amount of the sum 
to be secured.” Standard Lumber 
Co. v. Deer Park Lumber Co., supra. 


[a] Payment held due under con- 
tract.—Where an oral contract made 
contemporaneously with the grant 
provides that the yendee shall pay 
an. additional consideration equiva- 
lent to the diference between the 
price specified and the price he shall 
pay for certain other lots which he 
contemplates buying, the vendor need 
not defer action to recover such dif- 
ference until the vendee has pur- 


— 


chased all the lots designated, but 
may elect to rely on any one of the 
purchases made. Paull v. Pittsburgh, 
we & K. BR. Co., 78 S\E. 100, 72° W.Va: 
59. Hounchin v. Salyards, 133 N. 
W. 48, 155 Iowa 608 [mod in other re- 
spects and reh den 136 N.W. 1049]. 


60. See infra § 1520. 

Refusal to execute installment 
notes see infra § 1453 text and notes 
74, 


61. See infra § 1451. 


62. Pratt v. Martig, 234 N.W. 464, 
182 Minn, 250. 


63. Patterson v. Oakes, 181 N.W. 
787, 191 Iowa 78, 14 A.L.R. 559. 


[a] Illustration.—Where the pur- 
chaser of land under a parol contract 
gave checks for the first payment, 
and then stopped payment, the ven- 
dor may maintain an action on the 
checks despite the contention that 
such action was premature, the checks 
being only for the initial payment on 
the contract, and that the contract 
itself was within the statute of 
frauds. Patterson v. Oakes, 181 N.W. 
TS, LOT Slowey is, 4 CANE oD o. 


64. Quigley v. Bartlett, (Mo.App.) 
260 S.W. 494. a 


[a] Sufficient if paid before judg- 
ment.—A vendor’s action on a pur- 
chase money note in escrow at the 
time of action because of the ven- 
dor’s failure to pay an outstanding 
encumbrance, in which the vendor 
offered to pay the encumbrance, was 
not premature, it being sufficient in 
such case if the vendor pays such en- 
cumbrance before rendition of judg- 
ment. Quigley v. Bartlett, (Mo.App.) 
260 S.W. 494. 


65. Mclean vy. Connerton, 
Civ.App.) 78 S.W. 238. 


[a] Illustration.—Where each of 
two purchase money notes, maturing a 
year apart, provides that, on default 
in payment of principal or interest on 
the one first falling due, both of them 
shall become immediately due, at the 
election of the holder, such a default 
entitles the holder to recover the 


(Tex. 


whole sum due by both, together with 
attorney’s fees, although, after the 
default, and before the maturity of 
the second note, the purchaser dis- 
covers an outstanding deed of trust 
constituting a cloud on the title, since 
such defect in the title would not pre- 
vent an election to mature the second 
note. McLean y. Connerton, (Texs 
Civ.App.) 78 S.W. 238. 


Installment contracts generally see 
infra § 1453. \ 


66. Lumpkin v. Greenlea, 78 S.E. 
1003, 140 Ga. 274. 


[a] Tllustration—Where a _ ven- 
dor received purchase money notes 
numbered from 1 to 104, and trans- 
ferred to another numbers 38 to 6, in- 
clusive, a clause of the contract, pro- 
viding that if any two of the notes 
remained unpaid at any one time 
then all of the remaining unpaid notes 
could be declared due, did not entitle 
the vendor to declare all the unpaid 
notes due upon the vendee’s failure 
to pay notes 2 and 8. Lumpkin v. 
Greenlea, 78 S.E. 1008, 140 Ga. 274. 


foie Gaertner v. Wagner, 39 Iowa 

68. Oakes v. Rogers, 49 N.W. 330, 
47 Minn. 38, 28 Am.S.R. 326. See Rob- 
inson v. Smith, 14 Cal. 94 (holding 
that, where notes are taken for the 
price, and also a mortgage contain- 
ing a stipulation that there shall be 
no proceedings to foreclose until the 
determination of a suit about the 
title, which will probably not be de- 
termined until after most of the notes 
are due, the remedy on the mortgage 
is deferred, but the right to sue on the 
notes is not). 


[a] Where it is agreed’ that note 
shall not be paid until certain judg- 
ment shall be legally determined not 
to be lien on the land, the agreement 
contemplates a final and conclusive 
determination of the question, and an 
action brought after a judgment of 
an, inferior court declaring it not a 
lien but before expiration of the time 
within which an appeal might be tak- 
en is premature. Oakes vy. Rogers, 
re N.W. 330, 28 Am.S.R. 326, 47 Minn. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1452-1456] 


that if the lien is not removed within a specified 
time the note shall be void and the purchaser shall 
remove the lien and pay the vendor any balance due, 
suit may not be brought on the note before ex- 
piration of such time and while the lien is still out- 
standing of record,®® and the fact that the lien may 
have been barred by limitations will not warrant 
suit on the note.?° 


[§ 1453] d. Installment Contracts.7! Where the 
purchase money falls due by installments, suit may be 
maintained for the amount of such installments as 
are due at the institution of suit,7? but not for in- 
stallments to become due thereafter.7* Where, how- 
ever, the purchaser breaks the contract by failure 
to give promised notes, the vendor may affirm the 
contract and sue for the entire agreed purchase price 
of the property without waiting until the installments 
mature as provided in the contract,’* the purchaser 
being deemed to have waived his right to postpone 
the maturity of installments by such breach.?® 


[§. 1454] 10. Limitations and lLaches*?*—a. In 
General. It has been held that, so long as a pur- 
chaser in possession under an executory contract 
for the sale of land looks to his vendor for title, he 
cannot rely on the statute of limitations as a bar 
to a suit to recover the balance of the purchase 
price;** but that if such purchaser does not look 
to his vendor for title but relies instead on his ad- 


69. Roberts v. Harrill, 247 P. 451, 
42 Idaho 555. 


70. Roberts v. Harrill, supra. 
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contract for the purchase of it, and 
continuing therein until sued for the 
balance of the purchase price, is not 
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verse possession for a time equal to, or longer than, 
the statutory period, he may set up the statute as 
a bar.‘ Under a statute providing that purechase- 
money notes relating to real estate shall be con- 
clusively presumed to have been paid after a speci- 
fied period from the date of maturity unless ex- 
tended as provided by law, a suit thereon brought 
after the expiration of such period is barred in 
the absence of a contract of extension duly sign- 
ed and acknowledged and filed for record as pro- 
vided by law.7° A vendor’s right of action for com- 
pensation for excess land conveyed has been held 
subject to the bar of limitations.8° In ease of a mis- 
take as to the quantity of land sold, the statute of 
limitations begins to run when the mistake is dis- 
covered, or in the exercise of ordinary diligence 
should have been discovered, by the vendor.’! 


[§ 1455] b. Laches. Laches may bar a vendor’s 
right to recover the purchase money.’? Where the 
purchaser has possession, delay in enforcing collee- 
tion of the purchase price under a contract provid- 
ing for forfeiture for nonpayment will not permit 
the purchaser to set up laches as a defense where 
none of the payments are barred by statute.’# 


[§ 1456] 11. Parties‘‘—a. In General. Under 
general rules,*? all interested persons may and should 
be made parties to a suit by the vendor for the 
purchase price.*® 


due. Auve v. Wenzlaff, 298 P. 686, 
162 Wash. 368. (2) Where it is agreed 
that the purchaser shall retain half 


[a] Resort to extrinsic evidence 
would be necessary to prove that the 
lien had been barred, and “in such 
ease an action should be allowed to 
remove the cloud upon the title caused 
by such lien, even if in fact it was 
void.” Roberts v. Harrill, 247 P. 451, 
452, 42 Idaho 555. 

71. Frovision for acceleration see 
supra § 1451. 

72. McDonald v. Rimes, 74 S.E. 266, 
137 Ga. 732; Wilson v. Locigno, 259 
Ill.App. 285; Battey v. Beebe, 22 Kan. 
81; Walker v. Burrell, 90 S.E. 425, 172 
N.C. 386. 

[a] Where suit was instituted on 
contract for entire purchase price of 
personal property and real estate 
which had been sold for one gross 
amount, payable in installments at 
different times, it was error to dis- 
miss the entire petition on general 
demurrer, where one of the install- 
ments sued for was alleged to be due. 
McDonald v. Rimes, 74 S.E. 266, 137 
Ga. 732. 

73. McDonald vy. Rimes, supra; 
Gaetner v. Wagner, 39 Iowa 432; 
Walker v. Burell, 90 S.E. 425, 172 N. 
G,. 386. 

74. Phillips v. The Maccabees, 
(Tex.Civ.App.) 50 S.W.(2d) 478. 


75. Phillips v. The Maccabees, su- 
pra. 
76. Limitations of actions general- 


ly see Limitations of Actions 37 C.J. 
p 666. 


aches in proceedings to enforce 
vendor’s lien see supra § 1228. 

77, Bloom v. Sawyer, 89 S.W. 204, 
121 Ky. 308, 28 Ky.L. 349; Lander'y. 
Rounsaville, 12 Tex. 195. 

[a] Tliustration.—Under Ky. St. 
(1903) § 25438, providing that the stat- 
utes of limitations do not apply in 
ease of a continuing and subsisting 
trust, a purchaser going into pos- 
session of land under an executory 


entitled to the benefit of the statute 
of limitations. Bargo v. Bargo, 86 
SOW rb2by ai Wy. law OSU: 

78. Bloom vy. Sawyer, 89 S.W. 204, 
121 Ky. 308, 28 Ky.L. 349. 


[a] Under Iowa Code §8§ 33229, 
333G, a purchaser is to be regarded 
as the mortgagor in the case of a con- 
veyance and mortgage back to secure 
purchase money, and so iong as the 
contract to convey under which the 
purchaser has gone into possession 
is not declared forfeited because of 
nonpayment of the purchase money, 
the purchaser holds an equitable title 
to the land which will support a de- 
fense based on the statute of limita- 


tions. Montgemery County v. Sev- 
erson,, 17 N.W. 197, 20 N.W. 458, 64 
Iowa 326. 

79. Bank of Washington v. Moore, 


(Tex.Commn.App.) 296 S.W. 868 [aff 
(Civ.App.) 290 S.W. 184]. 


80. Richardson vy. Bleight’s Heirs, 
8 B.Mon. (Ky.) 580; Craig v. Gauley 
con Land Co., 80 S.E. 945, 73 W.Va. 
624, 

[a] MTlustration.—A vendor’s cause 
of action for compensation for‘excess 
land conveyed, arising out of a mu- 
tual mistake in a settlement as to the 
amount of purchase money, being one 
of concurrent jurisdiction in equity 
or law, is subject to the bar of limi- 
tations. Craig v. Gauley Coal Land 
Co., 80 S-H. 945, 738 W.Va. 624. 


81. Grundy’s Heirs v. Grundy, 12 
B.Mon. (Ky.) 269; Skinner v. Judy, 
6 J.J.Marsh. (Ky.) 338 (holding that 
the claim of a vendor to compensation 
for surplus land conveyed by mistake 
is barred by lapse of five years after 
discovery of the mistake). 


82. See cases infra this note. 


[a] Laches not shown.—(1) A ven- 
dor’s action on a land contract was 
not barred by laches where commenc- 
ed about a year after accrual of the 
cause of action on installments past 


the price until gquitclaim deeds can be 
obtained from those supposed to hold 
outstanding interests, and the vendor 
dies and for that reason and others 
much delay is had, but the quitclaims 
are procured and tendered seven years 
after the sale, during all of which 
time the purchaser has been in actual 
possession and enjoyment under the 
vendor’s warranty, the vendor’s suc- 
cessors in interest may recover the 
second half of the purchase price in 
spite of the delay, as time is not of 
the essence of the contract. Hartley 
v. Costa, 20 P. 208, 40 Kan. 552. 


83. North Stockton Town Lot Co. 
v. Fischer, 70 P. 1082, 71 P; 438, 188 
Cal. 100. 

84. Parties in proceedings to en- 
force vendor’s lien see supra §§ 1229— 
1241. 
saree entitled to sue see supra § 
1365. 


pabee See Parties §§ 108-137, 141-— 
86. Ill.—Stevenson v. Mathers, 67 


Ill. 123; Kincaid v. Dobrinsky, 225 Ill. 
App. 85. 

Ky.—American Land & Improve- 
ment Co. v. Crawford, 21 S.W. 284; 
Barbee v. January, 3 Ky.Op. 433. 

Mo.—McLeod y. Snyder, 19 S.W. 494, 
110 Mo. 298. 

N.C.—Grubb v. Lookabill, 
390, 100 N.G. 267. 

Or.—Wollenberg v. Rose, 78 P. 751, 
ADO Tras O06: 

Pa.—Fritz v. Gehris, 
Co. 794. 


[a] Bank acting as depositary of 
purchase money pending passing of ti- 
tle may properly be joined as a party 
defendant. Kincaid vy. Dobrinsky, 225 
Ill.App. 865. 

[b] Codbligor as proper party.— 
Where a joint bond for title is made 
by two equal owners of land, and 
notes are given by the purchaser for 


6 S.E. 


10 Pa.Dist.& 
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On purchaser’s answer and counterclaim, in an 
action on a purchase-money note, for breach of joint 
warranty of title, the cograntor of the suing vendor 


is a necessary party.%7 
[§ 1457] b. Adverse Claimants. 


not a proper or necessary party.®® 


[§ 1458] c. Heirs and Representatives of De- 
Heirs®® and representatives®! of a 


ceased Vendor. 


the price, and afterward the interest 
in the notes of one of the payees is 
transferred to the other, who sues 
thereon, tendering a deed of his half 
interest in the bond, the refusal of 
defendant’s request to make plaintiff's 
coéobligor a party is error. McLeod v. 
Snyder, 19 S.W. 494, 110 Mo. 298. 


{[c] Amendment.—Where plaintiff 
fails to bring in necessary parties, 
he may add them by amendment. 
fritz v. Gehris, 10 Pa.Dist.&Co. 794. 


87. Rowell v. Rhadans, 175 N.W. 
937, 171 Wis. 86. 
88. American Land, etc., Co. v. 


Crawford, 21 S.W. 234, 14 Ky.L. 702; 
Crawford vy. Stagner, 3 Ky.L. 689. See 
Ripperdon y. Cozine, 8 B.Mon. (Ky.) 
465 (holding that a purchaser of a 
part of a tract of land, on which there 
exists a lien for a part of the price, 
may be decreed to pay the remainder 
due on his purchase to the holder of 
a note for the first purchase, without 
bringing the first purchasers before 
the court). 


fa] On defendant’s request.—In an 
action by a vendor against the pur- 
chaser on a purchase money install- 
ment, defendant asked a rescission of 
the contract because more than one 
third of the land was at the time of 
the conveyance to it in the actual ad- 
verse possession of third persons. 
The deed recited that defendant was 
put in possession. There was a con- 
flict in the evidence as to the adverse 
possession of third persons. It was 
held that it was error to refuse an 
offer by defendant to make such third 
persons parties, for the purpose of 
having them set up and establish their 
claim. American Land & Improve- 
ment Co. v. Crawford, (Ky.) 21 S.W. 
234. 

{[b] Where only defense in an ac- 
tion on a note is that the title of the 
vendor to the land for which the note 
was given is defective, judgment is 
properly rendered against defendant, 
if he fails to bring before the court 
those in whom he alleged the title to 


reside. Crawford v. Stagner, 3 Ky.L. 
689. 
[ec] In Ohio (1) under 67 Ohio L. 


p 116, permitting the purchaser ‘“‘to 
make any and all persons claiming 
any adverse estate or interest there- 
in” parties to such an action, the right 
of the purchaser to maké any person 
claiming an adverse interest a party 
exists only where there has been a 
breach of the covenants of his deed. 
Cincinnati v. Brachman, 35 Ohio St. 
289. (2) Under Civ. Code § 557, as 
amended by 67 Ohio L. p 616, a pur- 
chaser in peaceable possession cannot 
avail himself of an outstanding par- 
amount title as a defense, unless the 
owner of the outstanding title is made 
a party, and the validity of his title 
established. Purcell v. Heeny, 28 Ohio 
Su Bl: 


It has been held 
that one claiming an adverse interest or outstand- 
ing title in the land should be made a party to a suit 
for the purchase money,** although other authority 
is to the effect that, in such an action, a third person 
claiming an adverse title or interest in the land is 
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deceased vendor are proper or necessary parties to 
a suit for the purchase money. 


[§ 1459] d. Intervention., General rules govern- 


92 


apply in suits relative to collec- 


tion of the purchase price of real property.®* 


[§ 1460] 12. Pleading®4—a. Complaint, 
tion, or Petition—(1) In General. The general rules 
governing a complaint, declaration, or petition®® ap- 
ply in actions for purchase money due under con- 
tracts for the sale of realty.°® 


Declara- 


The complaint, dec- 


laration, or petition must clearly allege all material 


{[d] In Texas (1) it has been held 
that, where a party pleads an out- 
standing title in a third person, as a 
reason for not paying the considera- 
tion money for land, if he proposes 
any equity in regard to this outstand- 
ing title, he should make the holder 
of it a party to tke suit. Demaret v. 
Bennett, 29 Tex. 262. (2) It has also 
been held that the purchaser cannot 
complain that persons claiming supe- 
rior outstanding titles are not made 
parties defendant, for if the title pur- 
chased by him is defective, and his 
vendor and the warrantors of his title 
are insolvent, and he liable to eviction, 
he may plead such facts as a defense 
without making them parties. Fisher 
v. Abney, 9 S.W. 321, 69 Tex. 416. (3) 
A purchaser whose immediate vendor 
holds by a bond for title from the le- 
gal owner may, in a suit for the pur- 
chase money, cause the owner to be 
made a party, and pay the money to 
him, although he holds a covenant of 
indemnity against his immediate ven- 
dor, who is solvent. Terrill v. Dewitt, 
20 Tex. 256. 


89. McDonald v. Morris, 89 N.C. 99. 
See Leese v. Sherwood, 21 Cal. 151 
(holding that, in a suit for the pur- 
chase money of land on which there 
is an existing mortgage, which the 
vendor has agreed to pay, the mort- 
Bagee is not a necessary party). See 
also Bottorf v. Smith, 7 Ind. 673 (hold- 
ing that, in an action on a note given 
for the purchase price of land, the 
conveyance for which was made to a 
third person, defendant, after he has 
filed an insufficient answer based on a 
failure of title, cannot require that 
such third person be made a party). 


90. McLeod v. Snyder, 19 S.W. 494, 
110 Mo. 298; Grubb v. Lookabill, 6 S. 
BE. 390, 100 N.C. 267; Wollenberg v. 


Rose, 18 Pil 151,745 Or. 6b. 


[a] TIllustrations.—(1) The heir of 
a coodbligor in a joint bond for title 
is a proper party to a suit on pur- 
chase-money notes, in order to secure 
a complete divestiture of title. Mc- 
Leod v. Snyder, 19 S.W. 494, 110 Mo. 
298. (2) In an action by an adminis- 
trator against decedent’s purchaser 
for the purchase money, the vendor's 
heirs at law are necessary parties; 
and if only a portion of them are 
made codefendants, a purchaser at 
the judgment sale takes their share 
only of the legal title. Grubb v. Look- 
abill>- 6 (S:E) 8905) LOOMING. 26%. 


[b] Where, after death of both 
partners of firm pending completion 
of a contract to convey real estate, 
the title becomes vested in one heir 
by a conveyance from the other heirs 
of the partners, some of whom bring 
suit to set aside their conveyances for 
fraud, the validity of their claims can- 
not be adjudicated in an action 
against the purchaser from the firm, 
to which such heirs are not parties, to 
recover the _ price. Wollenberg y., 


facts constituting plaintiff's cause of action;®’ and 
where the action is in a court which administers both 


Rose, 78'P. 751, 45 Or; 615- 


91. Stevenson v. Mathers, 67 Ill. 
Le, 


[a] Tllustration.—W here com- 
plainant seeks to enforce payment of 
the purchase money of land sold by 
him and another, deceased, the repre- 
sentatives of the deceased vendor are 
necessary parties, as they are equally 
interested in the transaction. Ste- 
venson v. Mathers, 67 Ill. 123. 


92. See Parties §§ 185-226. 

93. See cases infra this note. 

fal Intervention permitted.—A. 
purchaser, from the maker of a note, 


of land which it is alleged secures 
payment of such note, could intervene 
in a suit on the note to prevent the 
judgment becoming a lien on the land 
on the ground that the note was not 
given for the purchase price of the 
land and therefore would not be a 
basis for a lien. Reid v. Eubanks, 142 
S.E. 175, 37 Ga.App. 795. 


[b] Intervention not necessary.— 
One holding a lease and an option 
from a purchaser is not bound to in- 
tervene in the vendor’s action against 
the purchaser, as he is not bound to 
anticipate fraudulent acts of the par- 
ties or a fraudulent conclusion of liti- 
gation, since he has a right to asSume 
that the litigation will be conducted 
fairly and duly prosecuted. Crawford 
v. Williams, 99 S.E. 378, 149 Ga. 126. 


94. Pleadings in proceedings to en- 
rakes vendor’s lien see supra §§ 1243- 


95. See Pleading §§ 132-196. 


96. See cases infra this note; infra 
text and notes 97-3; and infra §§ 
1461-1467. 


[a] Allegation in complaint that 
defendant obtained possession of deed 
by fraud is not fatal to the grantor’s 
right of recovery where defendant ad- 
mits the execution of the deed and 
claims title under it, since by bring- 
ing such suit the grantor affirms the 
deed. Smith v. Arthur, 15 S.B. 197, 
110 N.C. 400. 


_ [b] Complaint construed as stat- 
ing a cause of action on contract of 
defendant to purchase land, and not 
of plaintiff to purchase corporate 
stock. Jensen v. Northwestern Un- 
derwriters’ Ass’n, 159 N.W. 611, 35 
N.D. 223. 


[c] Excess acreage.—A petition al- 
leging execution of a deed on an en- 
gineer’s mistaken ealculation of acre- 
age stated a case for recovery of com- 
pensation for excess acreage. Blay- 
ee v. Hackel, 138 S.E. 333, 164 Ga. 


‘97. Ky.—Nelson v. Crawford, 93 
S.W. 644, 29 Ky.L. 516. 


Mo.—Scudder v. Waddingham, 7 Mo. 
App. 26. 


Or.—Sayre v. 


Mohney, 
35 Or. 141. 


56 P. 526, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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law and equity, it should state all the facts and ask 
for such relief as by the rules of law or equity plain- 
The allegations should 
be sufficient to show that demand has been made for 
the purchase money®® and that it is presently due.! 
The action being ex contractu and not ex delicto, 


tiff is entitled to receive.®8 


damages need not be alleged.” 


Possession of purchaser. A petition against a pur- 
chaser in possession under a contract should allege 
that the possession is under such contract.® 


[§ 1461] (2) Averments of Particular Matters— 
(a) Sale or Contract of Sale Generally. The com- 
plaint, declaration, or petition ordinarily should al- 
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it out,? and should include allegations of defend- 
ant’s promise,* the consideration supporting the 
same,‘ and of a breach of such promise by defend- 
ant.* It has been held not necessary to allege that 
the contract was in writing.? Where the contract has 
been executed by conveyance and delivery of pos- 


session, it is not necessary to declare specially on 


common counts, 


lege the terms of the contract of sale,* as by setting 


Porto Rico.—Bas v. Ferran, 14 Por- 
to Rico 181. 


Va.—-Bailey v. Clay, 4 Rand. 
Va.) 346. 


[a] Complaint held sufficient.—(1} 
As to a cause of action for the pur- 
chase price although insufficient as to 
an allegation of fraud. Tull v. L. 
Harvey & Son Co., 148 S.B. 425, 197 
N.C. 329. (2) To state a cause of ac- 
tion under a parol agreement to con- 
vey, on performance thereof by plain- 
tiff. Stephens v. Harding, 67 N.W. 
746, 48 Neb. 659. (3) In an action on 
a contract of sale and purchase of 
land at public auction, as to the de- 
scription of the premises, the state- 
ment of the price, and the identifica- 
tion of the vendor. Gowen v. Klous, 
101 Mass. 449. (4) A declaration that 
defendant is indebted in the sum of, 
etc., for land sold, etc., containing, 
ete., before that time bargained and 
sold, delivered and conveyed, by deed 
bearing date, etc., by plaintiff to de- 
fendant, and being so indebted, under- 
took and promised, ete., is sufficient 
to maintain an action for unpaid pur- 
chase money. Wolfe v. Hauver,1 Gill 
(Md.) 84. (5) Other cases. Para- 
more v. Colby, 188 P. 72, 45 Cal.App. 
559; Wages v. Garmon, 226 P. 667, 
75 Colo. 507; Woods-Hoskins-Young 
Co. v. Dittmarr, 136 So. 710, 102 Fla. 
1000; Dodderidge v. Bacon, 150 P. 539, 
96 Kan. 150; Delgarno v. Middle West 
Portland Cement Co., 145 P. 823, 93 
Kan. 654. 


[b] Complaint held insufficient (1) 
to state a cause of action against a 
purchaser who assumed and agreed 
to pay certain encumbrances, and 
agreed that, after reimbursing him- 
self for such payment, he would pay 
plaintiff a specified amount, as soon 
as the same could be realized from 
the property. Alden v. Karrick, 17 P. 
507, 11 Colo. 194. (2) Other cases. 
Reliance Realty Co. v. Mitchell, 152 
S.E. 295, 41 Ga.App. 124; Alexander 
v. City of Atlanta, 142 S.1. 170, 37 
Ga.App. 788; Scudder v. Waddingham, 
7 Mo.App. 26. 


98. Walker v. Sedgwick, 8 Cal. 398. 


99. Smith v. Henry, 7 Ark. 207, 44 
Am.D. 540; Bourland v. Sickles, 26 Ill. 
497. D 


1. Wyche v. Cook, 119 S.E. 402, 156 
Ga. 246. 


[a] For example, a petition in an 
action for balance of the purchase 
price and interest, and to have the 
money judgment decreed a special lien 
on land sold, failed to allege a cause 
of action where it showed on its face 
that no part of the amount sued for 
was due at the commencement of the 


(25 


suit. Wyche v. Cook, 119 S.E. 402, 156 
Ga. 246. 
[b] Complaint held sufficient.—A 


complaint by the owner of a sawmill 
[66 C. J.—89] 


and timber lands, setting up that be- 
cause of defendant’s representations 
that he could procure money to pay 
for the same within a reasonable time 
defendant was admitted into posses- 
sion, that defendant operated the mill 
and used logs belonging to the vendor, 
but failed to pay the price named, al- 
though he had been in possession 
about six months, etc., is sufficient as 
against general demurrer to state a 
cause of action, for the court might 
well consider that the time elapsing 
was a reasonable time, so as to make 
the purchase money due at the time 
of suit, as what is a reasonable time 
is a question of fact and depends on 
the circumstances of each case. Cam- 
bridge v. Ramser, 185 P. 862, 43 Cal. 
App. 722. 

2. Security Inv. Co. of San Ber- 
nardino v. Bartram, 202 P. 337, 54 Cal. 
App. 540. ' 

4a Davis v. Watson, 89 Mo.App. 

4 Naftzger v. Gregg, 33 P. 757, 99 
Cal. 83, 87 Am.S.R. 23; Phillips v. 
Breck’s Ex’r, 79 Ky. 465, 3 Ky.L. 721. 


5. Huber vy. Burke, 11 Serg.&R. 
(Pa.) 238. 
ia] In action for price of land sold 


under articles of agreement, the arti- 
cles should be set out in the declara- 
tion. Huber y. Burke, 11 Serg.&R. 
CPanyu2 38. 


6. Gorrell v. Florida Farms Co., 
177 S.W. 442, 165 Ky. 530: 


[a] Petition by vendor which sets 
forth contract signed by him alone 
does not state a cause of action, be- 
cause it fails to allege any promise by 
defendant. Gorrell v. Fiorida Farms 
Co., 177 S.W. 442, 165 Ky. 530. 


[b] Declaration held sufficient.— 
A declaration which substantially 
avers the grantee’s promise to pay as 
further consideration the difference 
between the sum actually paid and the 
price thereafter paid by him for cer- 
tain designated lots, some of which 
he thereafter purchased at an advance 
price, was not demurrable for failure 
to allege a promise by defendant. 
Paull v. Pittsburgh, W. & K. R. Co., 
78 S.E. 100, 72 W.Va. 2638. 


7 Wade v.. Witt, 5 Ky.L. 698; 
Smallhorn v. Freeman, 201 P. 567, 61 


Mont. 137; Tharin v. Fickling, 31 S.C. 
ges be 
[a] Illustration.—A complaint, 


“(1) That at the time hereinafter 
mentioned the plaintiff was the own- 
er of 320 acres of land in B. county of 
the reasonable value of $3,200; (2) 
that on or about July 1, 1903, at the 
defendant's request, plaintiff sold and 
conveyed said lands to the defendant; 
(3) that the said sum has not been 
paid, nor any part thereof, although 
payment has been often demanded by 


the contract, but recovery may be had under the 


in indebitatus assumpsit, of the 


stipulated purchase price,!° or of the value of the 
property sold and delivered, if no precise sum has 
been agreed on,! and without setting out the exact 
sum plaintiff is entitled to reecover;!2 or, under code 
procedure, such recovery may be had under an action 


plaintiff’’—was deficient in failing to 
allege that “reasonable value’ was 
the consideration for which transfer 
was made, and was subject to special 
demurrer, under Rev. Codes § 6534. 
Smallhorn vy. Freeman, 201 P. 567, 61 
Mont. 137. 

[b] Complaint held sufficient.—(1) 
In a suit to recover purchase money 
for sale of a farm and on a promis- 
Sory note given in part payment there- 
of, the complaint was held to show 
that the note was executed for a val- 
uable consideration. Rich v. Fry, 146 
N.E. 3938, 148 N.E. 202, 196 Ind. 303. 
(2) Complaint was held to allege, in 
effect, that a quitclaim deed to prop- 
erty described was executed and de- 
livered for the consideration named 
which defendant had agreed to pay, 
and that defendant had refused to pay 
such consideration, although frequent 
demand therefor had been made, and 
to be good as against demurrer, de- 
fendant being wrong in his contention 
that, if default had been made, judg- 
ment could not have been pronounced 
for any given sum. Tuggle v. Holman 
Hea) Estate Co., 189 S.W. 169, 126 Ark. 

oO. 

8 Weigley’s Adm’rs y. Weir, 7 
Serg.&R. (Pa.) 309 (holding, however, 
that the omission in a declaration in a 
Suit on a special agreement to allege 
specially the breach of the agreement, 
or notice to defendant to perform, is 
cured by a general verdict). 


9. Sowards v. Moss, 78 N.W. 373, - 
58 Neb. 119, 80 N.W. 268, 59 Neb. 71; 
Smith v. Arthur, 15 S.E. 197, 110 N.C. 
400; Dawson v. Miller, 20 Tex. 171, 
70 Am.D. 380. But see Wade vy. Witt, 
5 Ky.L. 698. 


[a] Matter for proof.—Such alle- 
gation is not necessary, as such fact 
is a matter of proof on the trial, and 
if plaintiff shall fail to prove upon 
the trial that the contract was in writ- 
ing, he must fail in his action. Daw- 
pen v. Miller, 20 Tex. 171, 70 Am.D. 
380. 

[b] Where defendant admits exe. 
cution of deed, and claims under it, 
and plaintiff affirms it by suing for 
the purchase money, it is unnecessary 
for plaintiff to show a written con- 
tract of sale. Smith v. Arthur, 15 S. 
Bie LON dd OLIN. ©n,4. 00. 

Necessity of alleging that contract 
was in writing generally see Frauds, 
Statute of § 458. 

10. Wolfe v. Hauver, 1 Gill (Md.) 
84; Siltzell v. Michael, 3 Watts & S. 
(Pa.) 329; Bailey v. Clay, 4 Rand. (25 
Va.) 346. 

[a] Insufficient allegation of in- 
debtedness.—Thomas vy. Van Ness, 4 
Wend, (N.Y.) 549. 


ll. Siltzell v. Michael, 3 Watts & 
S...(Pa.)) 329. 


12. Siltzell v. Michael, supra. 
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on an account.?? 


a general count.14 


In action on purchase-money note, it has been 
held unnecessary for plaintiff to set forth the con- 
sideration and allege performance of his agreement 
and it has also been held that, where 
the notes are void, recovery of the sum actually 
due may be had under the common counts.*® 

Fair and reasonable character of contract. In an 


action for the purchase price, 1t 1s not necessary to 
allege facts showing the contract to be fair and rea- 


5 


to convey,?' 


sonable as to defendant.1? 
[§ 1462] (b) Parties. 


In the case of an executory con- 
tract under seal, recovery has been allowed under 


A complaint, declaration, 
or petition in a suit for the purchase money of realty 
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tiffs,18 and against all defendants.*® 
[§ 1463] (c) Subject Matter. 


The realty form- 


ing the subject matter of the contract sued on may 


definite.” 


General. 


[§ 1464] (d) Performance 
Plaintiff must allege performance of the 
contract of sale on his part, or an offer to perform 
at the proper time for performance,?* and perform- 


be sufficiently described by reference to public rec- 
ords,?° or in any other way sufficiently identifying 
it;?1 and so far as quantity is concerned, use of 
the term “more or less” has been held sufficiently 


or Waiver—aa. In 


ance of any other conditions preliminary to the right 


ditions which 


should state a cause of action in favor of all plain- 


13. Curran v. Curran, 40 Ind. 473. 

[a] It is sufficient to allege that in 
such an action an allegation that de- 
fendant is indebted to plaintiff in a 
specified sum for described real es- 
tate sold and conveyed. Curran v. 
Curran, 40 Ind. 473. 


14. Seaver v. Lang, 104 A. 877, 92 
Vita 5 Onl: 

15. Perry v. Rice, 10 Tex. 367. 

[a] Petition held to state cause of 


action on original consideration for 
the purchase price of the property 
and not on the notes given for the 
purchase price see Coaling Coal, etc., 
Co. v. Howard, 61 S.E. 987, 130 Ga. 807, 
21 L.R.A.N.S. 1051. 

General rule requiring allegation 
of: 


Consideration see supra text and note 
i 


Performance see infra §§ 1464-1466. 
16. McCord v. Crooker, 83 Ill. 556. 
17. Amaranth Land Co. v. Corey, 

186 P. 765, 182 Cal. 66; Bonner v. Fin- 

ney, 294 P. 466, 110 Cal.App. 518; Burg 

Bros; v. Bercut; (238) P.166,. 73 Cal. 

App. 114; Paramore vy. Colby, 188 P. 

72, 45 Cal.App. 559. 


[a] Unlike suit for specific per- 
formance.—(1) An action for the 
amount of certain installments due 
‘and unpaid as part of the purchase 
price provided in a contract of sale of 
real property is not an action for ‘“‘spe- 
cific performance” of the contract, 
under Civ. Code § 3391, but is an ac- 
tion at law, and it is not necessary 
to allege or state facts showing that 
the contract is, as to defendant, fair, 
just, and reasonable. Paramore v. 
Colby, 188 P. 72, 45 Cal.App. 559. (2) 
Conceding that, when the vendor sues 
in equity for specific performance of 
a contract of the purchase of land, 
he must allege that the consideration 
is adequate and the contract just and 
reasonable, the vendor need not adopt 
that remedy, but may bring an action 
at law to recover the debt, and in so 
doing he waives his security, and it 
becomes unnecessary to allege fair- 
ness and adequacy of consideration. 
Burg Bros. v. Bercut, 238 P. 166, 73 
Cal.App. 114. 

18. See case infra this note. 


[a] Complaint held sufficient to 
state a cause of action in one of the 
plaintiffs, as to whom defendant 
claimed no cause of action had been 
stated. Harrell v. Neill, 105 N.E. 926, 
56 Ind.App. 547. 

19. See cases infra this note. 

[a] Complaint held sufficient.—A 
complaint against several defendants 
for the purchase money, which alleges 
that the deed was executed to one de- 
fendant at the request of the others, 


who were the real purchasers, that 
the grantee named in the deed execut- 
ed a note secured by a mortgage on 
the land for the deferred payment, 
and that the other defendants, at the 
same time and as part of the same 
transaction, executed a bond or guar- 
anty for the payment of such sum, 
states a cause of action against all 
the defendants. Hanna v. Savage, 35 
P:, 127,36 P. 269, 7 Wash. 414. 


[b] Complaint alleging convey- 
ance to third party who conveyed to 
defendants under a deed assuming the 
indebtedness sued for showed that a 
third party held title for defendants’ 
use and was not demurrable. Coxe v. 
Dillard, 148 S.E. 545, 197 N.C. 344. 

[ec] Subpurchasers.—(1) A petition 
against a subpurchaser, who had 
agreed to pay his vendor’s purchase- 
money notes, which alleges that the 
notes were given for the purchase 
money, and that defendant agreed to 
pay them as part of the purchase mon- 
ey on the conveyance of the land to 
him, is sufficient to entitle plaintiff to 
recover. Campbell v. Patterson, 58 
Ind. 66. (2) Where the subpurchaser 
did not assume the notes, a complaint 
stating a cause of action on the notes 
is subject to demurrer if brought 
against the subpurchaser, although 
defendant may be otherwise liable. 
Baltes Land, etc., Co. v. Sutton, 57 N. 
BH. 974, 25 Ind.App. 695. 


20. Mitchell v. Hickman, 
284, 208 Ala. 344. 


[a] Yllustration.—In an action to 
recover the balance of purchase mon- 
ey for the sale of land, it was not nec- 
essary that the complaint otherwise 
describe the land, where it made ref- 
erence to the publi¢ records where the 
description of the land as set out in 
the deed and mortgage might .be 
found. Mitchell vy. Hickman, 94 So. 
284, 208 Ala. 344. 


21. Thurman v. Alcott, 235 Ill.App. 
545; Fleming v. Stringer, (Tex.Civ. 
App.) 225 S.W. 801. 


{a] Tllustration.—In a petition to 
recover consideration for plaintiff's 
interest in land encumbered by judg- 
ments, allegations that the land was 
part of a specified league in a certain 
county, and was the land conveyed to 
a named judgment creditor by sher- 
iff’'s deed, etc., was a sufficient de- 
scription as against a general demur- 
rer. Fleming v. Stringer, (Tex.Civ. 
App.) 225 S.W. 801. : 


22. Hoefling v. Dobbin, (Civ.App.) 
40 S.W. 58 [rev on other grounds 42 
S.W. 541, 43 S.W. 262, 91 Tex. 210]. 


23. U.S.—Columbia Bank y. Hag- 
ner, 1 Pet. 455, 7 L.Ed. 219. ' 

Cal.—Smith v. Mohn, 25 P. 696, 87 
Cal. 489. 


94 So. 


of recovery,?* or waiver by the purchaser of con- 
should otherwise have been per- 


Ga.—Reliance Realty Co. v. Mitch- 
ell, 152 S.E. 295, 41 Ga.App. 124. 


Ind.—-Collins v. Amiss, 65 N.E. 906, 
159 Ind. 593; Zenor v. Pryor, 106 N.E. 
746, 57 Ind.App. 222; Harrell v. Neill, 
105 N.E. 926, 56 Ind.App. 547. 


Eng.—Pordage v. Cole, 1 Saund. 319, 
85 Reprint 449. 


yt are v. Kusch, 8 Sask.L. 


[a] Averments held sufficient.— 
(1) In assumpsit by a vendor against 
his purchaser for not accepting the 
land and paying the purchase money, 
where plaintiff avers that he is seized 
in fee of the land, and that defendant 
agreed to purchase it on having a 
good title, and that his title to the 
land was made good, perfect, and sat- 
isfactory to defendant, and that he, 
plaintiff, has been always ready and 
willing, and offered to convey the 
lands to defendant, but that defendant 
did not pay the purchase money, such 
general allegations of title in plaintiff, 
and that his title was made good and 
satisfactory to defendant, and that 
plaintiff was ready and willing, and 
offered to convey to defendant, are 
tantamount to a performance of the 
agreement on his part so as to entitle 
him to recover for a breach of defend- 
ant’s part, in not paying the purchase 
money. Martin v. Smith, 6 East 555, 
2 Smith K.B. 543, 102 Reprint 1401. 
(2) Complaint, in an action on a con- 
tract for the sale of property, alleg- 
ing that defendants had entered into 
possession of the real estate and per- 
sonal property, and had at all times 
since had possession thereof, suffi- 
ciently showed that plaintiffs had per- 
formed all the conditions of the con- 
tract on their part to be performed, 
since all that remainded was for them 
to receive the purchase money when 
due. Sawicki v. Tylisz, 156 N.E. 523, 
86 Ind.App. 178. (3) A petition to re- 
cover the purchase price of land en- 
cumbered by two judgments was not 
insufficient because not alleging ten- 
der of performance before the speci- 
fied date by plaintiff owner and by a 
judgment creditor who had an inter- 
est in the land, where it is alleged 
that the date of performance was ex- 
tended, that one judgment creditor 
had been paid, and that defendants 
had acquired legal title through fore- 
closure of another judgment. Flem- 
ing v. Stringer, (Tex.Civ.App.) 225 
S.W. 801. (4) Performance of condi- 
tion to deliver abstracts showing title 
sufficiently alleged. Rich v. Fry, 146 
N.E. 393, 148 N.E. 202, 196 Ind. 303. 


24 Danner y. Gates, 13 P ist. 
&Co. 299. g eape 


[a] Where contract provides for 
approval or passing of title by ven- 
dee’s attorney, the pleading must al- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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formed,?* although plaintiff need not negative mat- 
It is not always sufficient to 
allege performance in the words of the contract, but 
the intent of the contract must be shown to have 
and where the words do not 
clearly and unequivocally express, in terms, that 
which in judgment of law they import, their legal 
import constitutes the contract which must be al- 
leged to have been performed,?* and plaintiff must 
set it forth with such certainty as to enable the 
court to judge whether the intent of the contract 


ters of defense.?® 


been performed ;27 


has been fulfilled.29 


[§ 1465] bb. Conveyance or Tender?°—(aa).In 
Where the covenant to pay the purchase 
money and the covenant to convey are mutual and 
dependent, in order that the vendor may recover 
the purchase money he must allege a conveyance, 
or a tender of a proper conveyance of the land,*! 


General. 


lege that the attorney passed title or 
capriciously refused to do so. Dan- 
ner v. Gates, 138 Pa.Dist.&Co. 299. 


25. See case infra this note. 


[a] Waiver sufficiently alleged.— 
In a suit to recover purchase money 
for sale of a farm and other relief, 
allegations that on the date fixed by 
the contract for performance plaintiff 
put. purchaser’s agent in possession of 
the lands and that the purchaser was 
still in full possession and enjoyment 
of them, showed a waiver of strict per- 
formance of preliminary conditions of 
the contract which thereby was exe- 
cuted in part. Rich v. Fry, 146 N.E. 
393, 148 N.E. 202, 196 Ind. 303. 


26. Bustelo v. Gonzalez, 16 Porto 
Rico 307. 
[a] Disturbance of posséession.— 


Under a code provision permitting a 
purchaser disturbed or endangered in 
possession to suspend payments until 
the vendor has caused such disturb- 
ance or danger to cease, or given se- 
curity, any alleged disturbance is a 
matter of defense, and a complaint 
tor the purchase money is good with- 
out a denial of the disturbance of de- 
fendant’s possession. Bustelo v. Gon- 
zalez, 16 Porto Rico 307. 

27. Thomas vy. Van Ness, 4 Wend. 
(N.Y¥.) 549. 

28. Thomas v. Van Ness, supra. 

29. Thomas v. Van Ness, supra. 

30. Necessity for see supra §§ 
1372--1381. j 

31. Ark.—Smith v. Henry, 7 Ark. 
207, 44 Am.D. 540. 

Cal.—Naftzger v. Gregg, 33 P. 757, 
99 Cal. 88, 37 Am.S.R. 23; McCroskey 
v. Ladd, 31 P. 558, 96 Cal. 455; Kelly 
v. Mack, 45 Cal. 303; Bohall v. Diller, 
41 Cal. 532. 

Tll.—Bourland v. Sickles, 26 Ill. 497. 


Ind.——-Zenor v. Pryor, 106 N.E. 746, 
57 Ind.App. 222. 

Kan.—Berry v. Fairmount Town 
Co., 46 P. 28, 4 Kan.App. 432. 

Ky.—Johnson’s Adm’r v. Draper, 12 
Ky.L. 140. 

Md.—Ragan vy. Gaither, 11 Gill & J. 
472. 

N.J.—Shinn v. Roberts, 20 N.J.Law 
435, 43 Am.D. 636; Biddle v. Coryell, 
18 N.J.Law 377, 38 Am.D. 521. 

N.Y.—Smith v. Smith, 31 N.Y.S. 924, 
83 Hun 381. 

Ohio.—Will-O-Way Development Co. 
v. Mills, 171 N.E. 94, 122 Ohio St. 242 
{aff 171 N.E. 360, 34 Ohio App. 525]. 

_ Or.—Sayre v. Mohney, 56 P. 526, 35 
Oriel 41, 
Tex.—Perry v. Rice, 10 Tex. 367. 
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and set forth the nature of the conveyance executed 
or tendered,** although the obligation for the pur- 
chase money has been assigned,** and although the 
contract of sale rests in parol,** unless he is dis- 
charged from so doing by the purchaser, in which 
case the discharge must be pleaded.?5 
tion of readiness and willingness to convey is not 
sufficient in such eases,*® unless the purchaser has 
refused a conveyance,*®? except where, by the terms 
of the contract, the conveyance is not to be made 
until the purchase money has been paid, in which 


An allega- 


case an allegation of readiness and willingness to eon- 


Va.—Roach y. Dickinson, 9 Gratt. 
(50 Va.) 154. 

Wis.—Cassidy v. Chicago, ete., R. 
Co., 35 N.W. 925, 70 Wis. 440. 

Eng.—Perry v. Smith, C.&M. 554, 41 
B.C.L. 301; .Martin v.. Smith;.6 East 
555, 2 Smith K.B. 548, 102 Reprint 
1401; Phillips v. Fielding, 2 H.Bl. 123, 
126 Reprint 464; Pordage v. Cole, 1 
Saund. 319, 85 Reprint 449. 

Ont.—McArthur v. Winslow, 6 U.C. 
Q.B. 144. 

Sask.—Landes vy. Kusch, 8 Sask.L. 


[a] Where no note or other securi- 
ty for purchase money is given, and 
the agreement consists of dependent 
covenants, in an action for the pur- 
chase money plaintiff must allege a 
conveyance, or at least a readiness to 
convey. Perry v. Rice, 10 Tex. 367. 


{[b] Profert.—Where a count on a 
bond for the payment of purchase 
money, the condition of which is that 
the money shall not be payable until 
the vendor shall execute and tender 
a good and sufficient deed to the pur- 
chaser, alleges the making of a deed 
as so required, it should make profert 
of the deed; but a count averring 
merely the making of a deed, which 
was accepted in discharge of the con- 
dition, need not show the deed. Minor 
v. Edwards & Price, 10 Mo. 671. 


{c] Allegation of absolute tender 
of a deed is not insufficient as show- 
ing a conditional tender from the fact 
that a separate paragraph alleges a 
demand for the payment of money 
due. Ayars v. O’Connor, 88 P. 119, 45 
Wash. 1382. 


[d] Complaint or similar pleading 
held sufficiently to allege: (1) Per- 
formance of a condition to deliver 
deeds conveying a good merchantable 
title. Rich v. Fry, 146 N.E. 393, 148 
N.E. 202, 196 Ind. 303. (2) Seizin in 
plaintiff. Ragan v. Gaither, 11 Gill & 
J. (Md.) 472 (holding that a declara- 
tion alleging that plaintiff was at all 
times ready to execute, and did exe- 
eute and offer to deliver, a good and 
sufficient deed, before the action was 
instituted, was, after verdict, equiva- 
lent to, and sufficient as, an allegation 
of seizin in plaintiff). 


{e] Petition held insufficient.—An 
allegation that the notes were given 
for land sold to defendant by plaintiff 
and his wife, who ‘deeded the same 
to defendant or gave some writing 
evidencing the sale,” is not an alle- 
gation, in an action on notes executed 
by defendant to plaintiff's wife, that 
plaintiff and his wife had conveyed, 
and if it is not alleged that a good 
title could be made, the petition is in- 


vey on payment of the purchase money is sufficient 
and should be made.?§ Where, however, the covenant 
to pay and the covenant to convey are independent, 
the vendor need not allege a conveyance or tender 
thereof, or a readiness or willingness to convey,*? 
as where the suit is on a purchase-money note due 


sufficient. Johnson’s Adm’r vy. Draper, 
12 Ky.L. 140. 

32. Thomas vy. Van Ness, 4 Wend. 
(N.Y.) 549. 

[a] Illustration.—As the legal ef- 
fect of a covenant to sell certain lands 
is that the covenantor shall, by deed, 
convey to the covenantee, in averring 
performance the covenantor is bound 
to set forth the nature of the convey- 
ance executed by him. Thomas v. Van 
Ness, 4 Wend. (N.Y.) 549. 


33. Smith v. Henry, 7 Ark. 207, 44 
Am.D. 540. ; 


34. Smith v. Henry, supra. 

35. Shinn v. Roberts, 20 N.J.Law 
435, 43 Am.D. 636. 

36. Roach v. Dickinson, 9 Gratt. 
(50 Va.) 154. 

37. Hunter v. Lewis, 82 A. 1100, 


234 Pa. 134. 

[a] Ready and willing.—On refus- 
al of the purchaser to take the prop- 
erty, and suit for the price, a plead- 
ing of plaintiff alleging that he was 
at ail times ready and willing to deliv- 
er the deed is sufficient. Hunter v. 
Lewis, 82 A. 1100, 234 Pa. 134. 

38. U.S.—Loud v. Pomona Land, 
etc., Co., 14 S.Ct. 928, 153 U.S. 564, 38 
L.Ed. 822. 

Ky.—-Phillips vy. Breck’s Ex’r, 79 Ky. 
465, 3 Ky.L. 271; Brown v. Ready, 20 
S.W. 1036, 14 Ky.L. 583; Sublett v. 
Stubbs, 2 Ky.L. 223. 

Mo.—Davis v. Watson, 89 Mo.App. 


15 
N.C.—Hardy v. McKesson, 51 N.C. 


554. 

Ont.—McArthur v. Winslow, 6 U.C. 
Q.B. 144. 

[a] If vendor is dead, an allega- 
tion that his heirs or devisees are 
able and willing to convey a good title 
should be made. Phillips v. Breck’s 
FIIs yl 9) EGY, TACO. wait ynLaermerels 

[b] In action for purchase price 
of right of way, the petition should 
allege the vendor’s readiness to con- 
vey the right of way described in the 
contract, since the purchaser is enti- 
tled to the interest contracted for and 
cannot be required to accept a differ- 
ent one. Davis v. Watson, 89 Mo.App. 
15: 

39. Ala.—Vandiver v. Reynolds, 57 
So. 462, 174 Ala. 582; Weaver v. Chil- 
dress, 3 Stew. 361. 

Ga.—Chastain v. Platt, 143 S.E. 378, 
166 Ga. 307. 

Minn.—Noyes v. 
§038, 142 Minn. 211. 

Or.—Sayre v. Mohney, 56 P. 526, 35 
Or, £451; 

Tex.—Perry v. Rice, 10 Tex. 367. 


Brown, 171 N.W. 
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irrespective of conveyance;*® and where the pur- 
chaser enters into possession, it has been held that 
the covenants become so far independent that plain- 
tiff need not allege his ability and readiness to con- 
vey,*! although there is authority to the contrary.*? 

Aider by verdict. Failure to allege a conveyance 
or tender thereof may be cured by verdict.** 

Sale by sheriff. Where the land is sold by the 
sheriff, it is not necessary to allege a tender of deed, 
acknowledged.*4 

Where purchaser has already acquired plaintifi’s 
intcrest in the land, in a suit for the purchase price 
it is not necessary to allege tender of conveyance.*® 


[§ 1466] (bb) Under Installment Contracts. 
Where the purchase money is payable in install- 
ments, in an action on an installment which is due 
before the time for a conveyance, it is not neces- 
sary to allege a conveyance or a tender thereof ;*° 
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but in an action for the whole purchase moncy or 
for any installment payable at or after the convey- 
ance is due, a conveyance or tender of a conveyance 
or its equivalent must be alleged,*#* and in such a 
case an allegation of a readiness and willingness to 
convey has been held not sufficient,*® although where 
the purchaser is in possession and the covenants are 
independent, no allegation of conveyance or tender 
is required.*® 

[§ 1467] (e) Title or Interest of Vendor. Where 
the contract is executory, plaintiff must allege the 
character of the title he has covenanted to convey,°° 
and unless the contract, as shown by the pleadings, 
calls for something less,*! plaintiff should ordinarily 
allege that he has a good and sufficient title,°? al- 
though the absence of a formal allegation of good 
title may be cured by other allegations meaning’ sub- 
stantially the same thing,®* or by admission of de- 
fendant in his answer that plaintiff has a good ti- 


[a] Covenants held independent.— 
Where a contract for the sale of land 
entitled the purchaser to conveyance 
when he had paid the full purchase 
price, surrendered the contract, and 
made a request on the vendor at his 
office for a deed, the vendor could sue 
for the purchase price without plead- 
ing or proving a tender of the deed 
or of ability and willingness to con- 
vey. Noyes v. Brown, 171 N.W. 803, 
142 Minn. 211. 

Installment contracts see infra § 
1466. 

40. Snyder v. Murdock, 51 Mo. 175. 


41. Chastain v. Platt, 143 S.E. 378, 
166 Ga. 307 [rev 137 S.E. 409, 36 Ga. 
App. 581, and mandate conformed to 
144 S.B. 223, 38 Ga.App. 454]; Sayre 
v. Mohney, 56 P. 526, 35 Or. 141. 


42, Landes v. Kusch, 8 Sask.L. 32, 
38. 

“The -vendor cannot recover the 
purchase-money, notwithstanding that 
the purchaser has been let into pos- 
session, unless the conveyance has 
been executed.” 25 Halsbury L. Eng. 
p 489 [quot Landes v. Kusch, supra]. 


43. Bailey v. Clay, 4 Rand. (25 Va.) 
346. 

[a] By statute of jeofails, a fail- 
ure to allege a conveyance or a ten- 
der of a conveyance is cured after 
verdict. Bailey v. Clay, 4 Rand. (25 
Va.) 346. 

44. Negley v. Stewart, 10 Serg.&R. 
(Pa.) 207. 

45. Fleming v. Stringer, (Tex.Civ. 
App.) 225 S.W. 801. 


{a] Tliustration.—Where plaintiff 
agreed to convey his interest in cer- 
tain land encumbered by two judg- 
ments, a petition, seeking to recover 
the specified consideration, is not de- 
fective for failing to allege tender of 
a conveyance, where it appeared that 
defendants previously acquired plain- 
tiff's interest in the land by purchase 
from one of the judgment creditors. 


Fleming v. Stringer, (Tex.Civ.App.) 
225 S.W. 801. ; 
46. Ca).—Almond City Land & De- 


velopment Co. v. Patterson, 169 P. 258, 
85 Cal.App. 99. 

Ind.—Wile v. Rochester Imp. Co., 
56 N.w. 928, 24 Ind.App. 422. 

Minn.—Paynesville Land Co. v. 
Grabow, 200 N.W. 481, 160 Minn. 414. 

N.J.—Biddle v. Coryell, 18 N.J.Law 
377, 38: Am.D. 521. 

N.Y.—Trembath v. Berner, 148 N.E. 
729, 240 N.Y. 618; Wood v. Wise, 102 


N.E. 1117, 208 N.Y. 586 mem; Grant 


v. Johnson, 5 Barb. 161. 

47. Cal.—McCroskey v. Ladd, 31 P. 
558, 96 Cal. 455. 

Fla.—Harper v. Bronson, 139 So. 
203; Sanford v. Cloud, 17 Fla. 532. 

Ill.—Bourland v. Sickles, 26 Ili 497. 


Kan.—Soper vy. Gabe, 41 P. 969, 55 
Kan. 646. 

Minn.—Paynesville Land Co. vy. 
Grabow, 200 N.W. 481, 160 Minn. 414 
(recognizing rule). 

N.J.—Biddle v. Coryell, 18 N.J.Law 
377, 38° Am.D. 521, 

N.Y.—Bryan L. Kennelly, Ince., v. 
Shapiro, 226 N.Y.S. 692, 222 App.Div. 
488 [aff 166 N.H. 309, 250 N.Y. 524]; 
Smith vy. Smith, 31 N.Y.S. 924, 83 Hun 
381; Parker v. Parmele, 20 Johns. 130, 
1 MAM D253. 

Ohio. — Will-O-Way Development 
Conv. Mills, 174 Nv. 9/4122 Ohio: Sit: 
opt 171 N.E. 360, 34 Ohio App. 

[a] Illustration.—Where a _ ven- 
dor, entitled to payment of an install- 
ment of the purchase price before the 
date set for the closing, neglected to 
sue on the check received for such 
installment until after the date for 
the delivery of the deed, the obliga- 
tion of the check became a concurrent 
and dependent obligation with the 
vendor’s duty to convey the premises 
free and clear of the encumbrance 
against nuisances, and it was incum- 
bent on the vendors, suing on the 


check, even if actual tender was 
waived, to allege that they were 
ready, willing, and able to perform 


on the closing date. Bryan L. Ken- 
nelly, Inc. v. Shapiro, 226 N.Y.S. 692, 
222 App.Div. 488 [aff 166 N.E. 309, 250 


N.Y. 524]. 

48. Sanford v. Cloud, 17 Fla. 532; 
Bourland vy. Sickles, 26 Ill. 497; Park- 
er v. Parmele, 20 Johns. (N.Y.) 130, 


11 Am.D. 258. 


49. Platt v. Chastain, 143 S.E. 378, 
166 Ga. 307 [rev 187 S.E. 409, 36 Ga. 
App. 581, conforming to mandate 144 
S.E. 2238, 38 Ga.App. 454]. 


50. Barnes vy. Jackson’s Adm’r, 3 
S.W. 601, 85 Ky. 407, 9 Ky.L. 338; Phil- 
lips v. Breck, 79 Ky. 465, 3 Ky.L. 271. 

51. See case infra this note. 


[a] Allegation that defendant 
agreed to accept quitclaim deed was 
equivalent to an allegation that he 
agreed to take his chances on plain- 
tiff’s title, and dispensed with the ne- 
cessity of a specific allegation that 
defendant agreed to purchase with 


notice of defects in plaintiff's title. 
Bushong v. Scrimshire, (Tex.Civ. 
App.) 172 S.W. 155. , 

52. Ky.—Barnes v. Jackson’s Adm’r, 
3 S.W. 601, 85 Ky. 407, 9 Ky... 333 
Sublett v. Stubbs, 2 Ky.L. 223. 


Md.—Cole v. Hynes, 46 Md. 181; 
Ragan v. Gaither, 11 Gill & J. 472. 


Fras lees aap v. Watson, 89 Mo.App. 
(Civ. 


Tex.—Bowles v. Umberson, 


App.) 101 S.W. 842. 


specter nee v. Kusch, 8 Sask.L. 

[a] Stipulation to furnish good ti- 
tle.—A vendor who sues for a deposit 
under a contract, stipulating that the 
vendor shall furnish an abstract of 
title, and that if the title is good the 
conveyance is to be made, and that 
the purchaser shall make a deposit 
which shall be forfeited on his fail- 
ure to perform the contract, must al- 
lege in his petition that the abstract 
of title furnished showed a good ti- 
tle. Bowles v. Umberson, (Tex.Civ. 
App.) 101 S.W. 842. 


[b] If vendor is dead and the heirs 
or devisees are infants or refuse to 
convey, an averment by the executor, 
of the contract, the character of title 
decedent bound himself to make, and 
that the infants or those refusing to 
convey have a good title, must be 
made. Phillips v. Breck’s Ex’r, 79 Ky. 
460.5 3" Key ewes 

53. Rich v. Fry, 146 N.E. 393, 148 
N.E. 202, 196 Ind. 308; Francis v. 
Hazlerigg’s Ex’rs, 1 A.K.Marsh. (Ky.) 
93. See Fleming v. Stringer, (Tex. 
Civ.App.) 225 S.W. 801 (holding a pe- 
tition to recover consideration for 
plaintiff's interest in land encumber- 
ed by two judgments sufficient against 
objection that the judgment sale pur- 
chaser had not conveyed her interest 
in the land or paid off the other judg- 
ment, where it appears that the judg- 
ment purchaser’s interest had been 
fully satisfied, and defendant had ac- 
quired title from the other judgment 
ereditor). 

_{a]  Illustrations.—(1) The omis- 
sion of an allegation that the vendor 
was possessed of a clear, indisputable 
title is cured by an allegation that 
the vendor “conveyed a clear, indis- 
putable title.’ Francis v. Hazlerigg’s 
Ex’rs, 1 A.K.Marsh. (Ky.) 98. (2) In 
a suit to recover the purchase money 
for the sale of a farm and other re- 
lief, that plaintiff had good title was 
Sufficiently alleged to withstand a 
general demurrer by an averment 
that he delivered to defendant’s agent 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tle;** and there is authority taking the view that 
an allegation of title or ownership in the vendor is 


not essential.®® 


[§ 1468] b. Plea or Answer—(1) In General. 
The general rules governing pleas, answers, and af- 
fidavits of defense®® apply in actions. for purchase 
money due under contracts of sale.>7 
or answer must state facts and not legal conclu- 
sions,°* as with respect to alleged invalidity of a 


abstracts showing him to have such a 


title, and tendered deeds executed by 
himself and wife conveying such a 
title. Rich v. Fry, 146 N.E. 393, 148 
N.E. 202, 196 Ind. 303. 

54 Barnes y. Jackson’s Adm’r, 3 
S.W. 601, 85 Ky. 407, 9 Ky.L. 33 (takes 
issue only on the number of acres). 

55. See Brotherton y. Brotherton, 
19 Wend. (N.Y.) 327 (holding that, 
where a purchaser covenants to pay a 
certain sum, part of the consideration 
money, provided the title shall prove 
good, in an action for the money it 
is sufficient to allege the indebted- 
ness, leaving defendant to plead the 
failure of title). And see Steward v. 
Sirrine, 267 P. 598, 34 Ariz. 49 (hold- 
ing allegations of ownership not es- 
sential in a vendor’s suit against the 
purchaser for a Sum due under a land 
contract). 


56. See Pleading §§ 197-379. 

57. See cases infra this section; 
and infra §§ 1469-1479. 

{a] If plea or answer is ambigu- 
ous, it will be taken most strongly 
against the _ pleader. Burrows sv. 
Yount, 6 Blackf. (Ind.) 458, 39 Am.D. 
439. 

58. Hardy v. Montgomery Branch 
Bank, 15 Ala. 722. 

Generally see Pleading § 220. 

59. Beasley v. Burton, 124 S.E. 368, 
32 Ga.App. 727. 

[a] Particulars should be alleged. 
—In a vendor's suit on a note for the 
price of land, allegations in the plea 
that the bond for title was void, and 
that the purchaser could not ascer- 
tain what land was intended to be de- 
scribed, were insufficient to show in- 
validity of the bond, in the absence 
of an allegation setting out in what 
manner the description was defec- 
tive, and identification impossible. 
Beasley v. Burton, 124 S.E. 368, 32 Ga. 
App. 727. 

60. Ala.—Chambers v. Talladega 
Real Estate, ‘etc., Assoc., 28 So. 636, 
126 Ala. 296; Hardy v. Montgomery 
Branch Bank, 15 Ala. 722. 

Ariz.—Light v. Chandler Improve- 
ment Co., 261 Ps 969, S3eAriz. 101, 5% 
PAY rE LOT 

Ark.—Drennen v. Boyer & Clark, 5 
Ark. 497. 

Fla.—White v. Crandall, 143 So. 871 
[rev 137 So. 272]. 


Ga.—Beasley v. Burton, 124 S.E. 
368, 32 Ga.App. 727. | 
Il].—Baldwin v. Banks, 20 Ill. 48, 


71 Am.D. 249; Wagy v. Lane, 4 Ill. 
237. 

Ind.—Buck v. Hughes, 26 N.E. 558, 
127 Ind. 46; Cook v. Fuson, 66 Ind. 
521; Rose v. North River Bank, 11 
Ind. 268; Long v. Long, 2 Blackf. 293. 

N,J.—Conover v. Tindall, 20 N.J. 
Law 513. 

N.Y.—Camp v. Morse, 5 Den. 161. 

N.C —McGee v. Craven, 11 S.E. 375, 
L0G UNiC, 3bl. 

Or.—Sayre v. Mohney, 
30 Or. 238. 

Wash.—Lanning v. McNeill, 
1093, 51 Wash. 38. 
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title bond,*® and should be sufficiently certain and 
positive to be fully understood by the court and to 


enable the vendor understandingly to reply to the 


Thus the plea 


defenses urged;°° and should be responsive to, and 
controvert the substantial obligations of, the com- 
plaint, so that the matter pleaded, if true, affords a 
full and complete answer to the action and bars 
recovery of the vendor.*! 


Contention that vendor’s suit is premature should 


“One of the essential elements of | stated valid defenses to a portion of 


pleading is certainty. As a defend- 


ant is entitled to know the nature and} Ward, 256 S.W. 389, 201 Ky. 295. 


cause of the accusation against him, 
that is to say, the ground upon which 
it is sought to hold him liable, so the 
plaintiff is entitled to know with rea- 
sonable certainty the ground upon 
Which the defendant says the plaintiff 
should not recover.” White v. Cran- 
dall, (Fla.) 143 So. 871, 878 [rev 137 
So. 272]. 

[a] Where allegations, although 
vague and general, show sufficiently 
ground of defense, they are not ob- 
jectionable on appeal if no exceptions 
were taken to them in the trial court. 
Hurt v. McReynolds, 20 Tex. 595. 

{b] Amswer held sufficient.—O’Far- 
rell v. Willoughby, 154 S.E. 911, 171 
Ga. 149. 

{c] Plea or answer held insuffi- 
cient.—(1) Answer presented no is- 
sue of fact for jury and was properly 


stricken. Jeanes v. Atlanta & Lowry 
Nat. Bank, 130 S.E. 353, 34 Ga.App. 
568. (2) Plea held bad for uncertain- 


ty. Hardy v. Montgomery Branch 
Bank, 15 Ala. 722. 


Certainty required in plea or an- 
swer generally see Pleading § 221. 


61. Ala.—Jones v. State, 14 So. 115, 
100 Ala. 209; Hardy v. Montgomery 
Branch Bank, 15 Ala. 722. 


Ind.—Stowe v. Weir, 15 Ind. 341. 


Kan.—De Cordova v. Hoss, 44 P. 
618, 56 Kan. 679. 


Pa.—Korman y. 
258 Pa. 362. 


Vt.—Dibble y. 
SOAR 161s 69% Vit. 482: 


[a] Pleas or answers held suffi- 
cient.—(1) An answer alleging that 
the contract and obligation for the 
payment was reduced to writing, stat- 
ing the terms on which payment was 
to be made, and that defendant was 
not in default, and that the obligation 
Was not due, and specifically alleging 
that he had made no other contract 
in relation to the payment for the 
land, is sufficient against a demurrer. 
Buck v. Hughes, 26 N.E. 558, 127 Ind. 
46. (2) An answer seeking recovery 
for breach of bond for title was not 
demurrable because defendant trans- 
ferred the bond, where the transferee 
was made a party. O’Farrell v. Wil- 
louchby, i b49S:Ban9 115. Lid, Gass Lag, 
(3) In an action by the administra- 
tor to recover an alleged balance due 
on the purchase price of land, a para- 
graph of the answer alleging that de- 
fendants agreed to pay decedent gran- 
tor three hundred dollars a year for 
ten years without interest, in lieu of 
three thousand dollars due in six 
months with interest, for which ten 
notes of three hundred dollars ‘each 
were executed and delivered, and that 
they were to furnish board and room 
for grantor, ete., and if he lived more 
than ten years to pay him one hun- 
dred dollars a year so long as he liv- 
ed beyond that time, but, if he died 
sooner, such of the three hundred dol- 
lar notes as had not been paid were 
to be ‘canceled, and a paragraph al- 
leging a gift to defendants of all of 
the three hundred dollar notes a 
short time before grantor’s death, 


Trainer, 101 A. 1051, 


Deerfield River Co., 


Turner’s res 
In a suit by the vendor against the 
purchaser to recover the unpaid bal- 
ance of the purchase money, the pur- 
chaser’s plea that the vendor exer- 
cised the option in the contract to 
terminate the contract on the pur- 
chaser’s default in payment contains 
a sufficiently defined allegation as to 
the time of exercising tie option, 
when it alleged that the vendor exer- 
cised the option on a date unknown to 
the purchaser, although the allegation 
was made by way of amendment, aft- 
er a special demurrer to the original 
plea was sustained with leave to 
amend on the ground that the date 
was not alleged. Woodland Hills Co. 
v. Lawton, 143 S.E. 208, 37 Ga.App. 
742. (5) In an action on a note for 
initial payment under a land contract, 
allegations of the answer as to de- 
fendant’s service in the army was 
held relevant by way of inducement 
and to show an underlying cause for 
alleged mutual rescission of the con- 
tract. Hollingsworth v. Ruckman, 
232 P. 180, 72 Mont. 147. 


[b] Pleas or answers held insuffi- 
cient: (1) That the vendor had 
brought suit to annul the contract, 
but not alleging that such suit was 
prior to the action for the price, or 
that there was any effort made there- 
on to effect the payment of the pur- 
chase-money note. Stowe v. Weir, 15 
Ind. 341. (2) That a building on the 
land was destroyed by fire, and that 
plaintiff received the insurance mon- 
ey, but not stating that defendant 
was entitled to such money. De Cor- 
dova v. Hoss, 44 P. 618, 56 Kan. 679. 
(3) That the vendor had taken pos- 
session of the land, but not showing 
that the relation of landlord and ten- 
ant existed between the parties, or 
that defendant was entitled to posses- 
sion or to the rental value of the land. 
De Cordova v. Hoss, supra. (4) In an 
action for the balance of the pur- 
chase price due under a contract pro- 
viding for the payment of two hun- 
dred dollars at the signing of the 
agreement, to be forfeited as liquidat- 
ed damages on the purchaser’s default 
in payment of the purchase price, and 
for the payment of the balance at the 
time of settlement within thirty days, 
such time to be of the essence of the 
agreement, an affidavit of defense, al- 
leging that the vendor had no other 
remedy than the retention of the de- 
posit money, was insufficient. Kor- 
man v. Trainer, 101 A. 1051, 258 Pa. 
362. (5) Where defendant claims that 
the contract of sale was invalid, a 
plea not inconsistent with its inva- 
lidity is bad. Hardy v. Montgomery 
Branch Bank, 15 Ala. 722. (6) In an 
action on a note given as the con- 
sideration for the assignment of a 
bond for title, a plea alleging a writ- 
ten agreement to accept whatever de- 
fendant could borrow from a land 
bank and carry the balance, and that 
defendant was unable because of con- 
ditions beyond his control to secure a 
loan, and alleging an. oral agreement 
to cancel the contract if the loan was 
not secured, was held properly strick- 
en. McClain v. Dacus, 111 S.E. 581, 
28 Ga.App. 3038. 


the sum sued for. 
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be pleaded in abatement.®? 


Duplications and inconsistent defenses. Under 
general rules regulating duplicity and inconsistent 
defenses,** it has been held that a purchaser may not 
plead both his own offer to perform and the vendor’s 
want of title,°+ and that defendant cannot, in his 
plea or answer, claim both the right to have the 
contract executed specifically by a conveyance of the 
land, and compensation for the breach of the con- 
tract by the failure to make a conveyance.*® 


Setting forth copy of deed or judgment. Under 
general rules governing profert, oyer, and exhibits,°° 
where the purchaser’s defense is founded on a cov- 
enant in his deed, a copy of the deed should be made 
a part of the plea or answer and the particular breach 
be alleged,®? although it is otherwise where the de- 
fense is founded on fraud;®* where defendant, in 
his answer, seeks to be indemnified, before paying 
over the purchase money, against a prior lien on the 
land in favor of a third person, it is not necessary 
to set out in his answer a copy of a judgment ob- 
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[$§ 1468-1470 


tained by such third person against defendant, or 
of notes executed by plaintiff to him.®® 


Where purchaser urges set-off or counterclaim,*’° 
general rules as to pleading set-off, counterclaim, 
and eross complaint’! control.7? 


[§ 1469] (2) Averments or Denials of Particular 
Matters—(a) Vendor’s Breach of Covenant Gener- 
ally.7? A breach of covenant may be alleged neg- 
atively in the words of the covenant.7* By proper 
plea defendant may set up the vendor’s breach of 
his dependent covenants in bar of an action for 
the purchase money.’® To make the vendor’s breach 
of an independent covenant or contract available as 
a defense to a suit for the purchase money, defend- 
ant must allege damage resulting from such breach.*® 


[§ 1470] (b) Failure of Consideration General- 
ly.‘7 <A plea of failure of consideration should al- 
lege that defendant received no benefit from the 
property purchased,’® should state facts showing that 
the vendor is in default in not making title,’® or in 


{e] Under contract calling for 
quitclaim deed.—(1) A plea denying 
plaintiff's possession is not a suffi- 
cient answer to a declaration that de- 
fendant promised to pay a specified 
sum for a quitclaim deed of certain 
land of which plaintiff was in pos- 
session under color of title, and that 
plaintiff 
deed. Dibble v. Deerfield River Co., 
BomAcanlols 69 (Viti 482.0% (2) Ay plea 
merely denying the acceptance of a 
deed is not a Sufficient answer to a 
declaration that defendant promised 
to pay a specified sum for a quitclaim 
deed of certain land of which plain- 
tiffs were in possession under color 
of title, and that plaintiffs tendered 
defendant such a deed, and that the 
deed was accepted by defendant. 
Dibble v. Deerfield River Co., supra. 


Pleas in bar generally see Pleading 
§§ 314-354. 

Responsiveness of plea or answer 
generally see Pleading § 222. 


62. Barnum vy. Lockhart, 146 P. 975, 
75 Or. 528. 


[a] TIllustration.—In an action on 
a contract for the sale of land, defend- 
ant’s contention that plaintiff's suit 
was premature, and that his right of 
action was dependent on his furnish- 
ing a perfect abstract of title, was 
matter that should have been pleaded 
in abatement. Barnum v. Lockhart, 
146 P. 975, 75 Or. 528. 


63. See Pleading §§ 252-256. 

64. Camp v. Morse, 5 Den. (N.Y.) 
161. 

fa] Bad for duplicity.—A. plea set- 


ting up an offer to perform on the 
part of defendant, and a want of title 
in plaintiff, and also an encumbrance 
of the premises by a mortgage, is bad 
for duplicity. Camp v. Morse, 5 Den. 
(NEY S161: 

65. Watkins v. Hopkins’ HEx’r, 
Gratt. (54 Va.) 743. 


66. See Pleading §§ 865-884. 

67. Gibson v. Richart, 83 Ind. 313; 
Mahoney v. Robbins, 49 Ind. 146; 
Starkey v. Neese, 30 Ind. 222; Wil- 
kins y. Jessup, 8 Ind. 262. 

Defects in title see infra § 1471. 

68. Hinkle v. Margerum, 50 Ind. 
240. 

Pleading fraud as defense see infra 
§§ 1476-1478. 

69. Crowfoot v. Zink, 30 Ind. 446. 
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tendered defendant such a. 


70. See supra §§ 1433-1449. 


71. See Pleading §§ 380-391. 
72. See cases infra this note. 
[a] Cross complaint held sufii- 


cient.—A cross complaint, in an ac- 
tion by the purchaser on a contract 
to recover alleged payments on a later 
contract of sale with defendant, al- 
leging failure of plaintiff to make 
payments on the original contract as 
agreed, stated a cause of action for 
the return of the purchase money 
paid by defendant. Elson v. Jones, 
245 P. 95, 42 Idaho 349. 


[b] Allegations of counterclaim 
held insufficient (1) to set up a cause 
of action. Adkins v. Ferrell, 42 S.W. 
1145, 19 Ky.L. 1082. (2) An answer 
setting up as a counterclaim certain 
damages resulting from plaintiff's 
failure to build a ford as promised, 
but not specifying the place, condi- 
tions, or cost of Such ford, is bad on 
demurrer. Maynard vy. Ferrell, 45 S. 
W. 104, 20 Ky.L. 69. 


73. Defects in title and denial of 
conveyance see infra §§ 1471, 1474. 


74 Van Nest v. Kellum, 15 Ind. 
264. See Jordan y. Blackmore’s 
Adm’r, 20 Ind. 419 (supporting the 
text but holding that such an allega- 
tion does not involve the right to re- 
cover more than nominal damages, 
and will not constitute a defense to 
an action for purchase money beyond 
the amount of one cent). 


75. Henderson vy. Morton, 
147 So. 456. 


[a] Tlustration.—‘‘In an action at 
law between vendor and vendee, ven- 
dor who has not performed his own 
dependent covenants, or tendered per- 
formance of them, so as to entitle him 
to demand payment of the purchase 
price of land contracted to be sold by 
an executory sales ‘contract, is not 
entitled to have judgment against his 
vendee for the unpaid balance of the 
purchase price, and this objection 
may be shown by an appropriate plea 
setting up such defense to an action 
on promissory notes which have been 
given in connection with the land 
sales contract to represent install- 
ments of the purchase price, when the 
suit on the promissory notes is for 
recovery of the sum of all the notes, 
after maturity, or after all have be- 
come due by their acceleration under 
the terms of the contract.” Hender- 
son v. Morton, (Fla.) 147 So. 456, 458. 


(F la.) 


| failed 


76. Gilford v. Green, 125 S.E. 80, 
83 Ga.App. 1; Fargo v. Wade, 142 P. 
830, 72 Or. 477, L.R-A.1915A 271. 


[a] Failure to make improvements 
required hy lease.—Where the owner 
of land in giving an option to pur- 
chase subject to an outstanding lease 
agrees to perform the condition of the 
lease, an answer, im an action by a 
grantee of the owner for an install- 
ment of the consideration for the op- 
tion, alleging that the grantor has 
to make improvements re- 
quired by the lease, does not state a 
defense, where there is no allegation 
that the improvements would have 
augmented the interest of defendant 
in the premises, or that he suffered 
any damage. Fargo v.. Wade, 142 P. 


'830, 72 Or. 477, L.R.A.L9ISA 271. 


[b] Subsequent contract.—In a 
vendor’s action on purchase-money 
notes, where, if the purchaser had 
any right on facts alleged: in. the an- 
swer, it arose from the vendor’s 
breach of a contract subsequent to 
that on which the suit was based, de- 
murrer to the answer was properly 
sustained, in view of Civ. Code (1910) 
§ 4397, because of its failure to allege 
damage as a result of the breach. 
Gilford vw. Green, 125 S.HX. 80). 33) Ga. 
Appr Dh. 


77. Defects in title see infra § 1470. 
WP hacia acd in quantity see infra § 


78. White v. Crandall). 
So. 871 [rev 187 So. 272]. 


[a] Pilea held insufficient to allege: 
failure of consideration——White v. 
Crandall, (Fla.) 143 So. 871. [rew 13% 
So. 272). 

79. Ferguson vy. McCain; 23: Ark 
210; Waits v. Rice, 135 S:H:. 848,. 36: 
Ga.App. 116; McClerkin y. Sutton;. 29) 


(Flax) 143; 


Ind. 407; Luckie v. MecGlasson,, 22: 
Tex. 282. 
[a] Plea or answer held sufficient.. 


—(1) A plea that a note was given 
fon land, and that the payee violated! 
covenants as to improvements, which: 
rendered the property valueless, 
amounted to a plea of total’ failure of 
consideration. Archibald Hardware 
Co. v. Gifford, 163 S.BH. 254, 44 Ga. App: 
837. (2) An answer alleging: that the: 
consideration of the note was land 
conveyed by plaintiff to defendant, for 
which plaintiff's title failed, whereby: 
defendant was evicted, sufficiently al- 
leges a failure of consideration;.and is 


For later cases, developments and changes in the law see Annotations, same title and section number. 


bi 


os 


om 


§§ 1470-1471] 


\ 


not delivering property in accordance with his con- 
tract,®° or that the property is without value,’! and 
that the contract has been rescinded®? or that the 
purchaser is not in possession,®* or that defendant 


offers to restore the property.*4 


_ [$ 1471] (c) Defects in Title.s® Where a defect 
in, or a failure of, the vendor’s title is set up as a 
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not sufficient that the plea or answer allege merely a 
general impeachment of such title;8* but it. must 
allege facts which specifically show wherein the ven- 
dor’s title, or chain of title, is defective or has 


failed;’’ and this rule has been applied where de- 


defense to an action for the purchase money, it is 


good, although it refers to the deed 
to defendant as an exhibit, and such 
deed shows that defendant assumed 
to pay a mortgage on the land, and it 
does not appear but that if he had 
paid the mortgage his title would 
have been protected, as such deed is 
not part of the answer. Platt v. 
Brickley, 21 N.E. 906, 119 Ind. 333. 


[b}] Plea or answer held insuffi- 
cient.—(1) A plea that the considera- 
tion of the note sued on was an im- 
provement on, and right to, land, rep- 
resented aS swamp land belonging to 
the state, the owner of which im- 
provement would be entitled to a pre- 
emption, and that the land was not 
swamp land, is not good as a plea of 
failure of consideration. Ferguson v. 
McCain, 23 Ark. 210. (2) An answer 
alleging that plaintiff falsely and 
fraudulently represented that he had 
a good title, without denying the ex- 
ecution of a proper deed, or that de- 
fendant acquired no interest, is not 
a good plea of failure of considera- 


tion. McClerkin v. Sutton, 29 Ind. 
407. 
[ec] Where land belonged to de- 


fendant.—A plea alleging that plain- 
tiff stated that she owned the land, 
and that the title was in her, that de- 
fendant, believing these statements, 
and relying on them, purchased the 
land, that in fact the land did not be- 
long to plaintiff but belonged to de- 
fendant, that defendant when he pur- 
chased was ignorant that he owned 
the land, and that he had formerly 
purchased the land from another, but 
was ignorant that it was included in 
such purchase, is good as.a plea of 
want of consideration, and it is not 
necessary to offer restitution of the 
land. O’Neal v. Phillips, 10 S.E. 352, 
83 Ga. 556. 

86. See case infra this note. 

{a] Plea held sufficient.—A plea 
jn answer in an action for the pur- 
chase price of land and standing tim- 
ber allegimge that ‘‘there has been ,a 
failure of consideration for the al- 
leged indebtedness represented by the 
note sued on in this that the con- 
sideration for the alleged indebted- 
ness represented was the sale to de- 
fendant of three million, six hundred 
thousand feet of timber,” and that 
plaintiff never delivered such timber, 
is on its face a good plea not subject 
to demurrer. Harton v. Belcher, 70 
So. 141, 195 Ala. 186. 

Sl. Honour v. Smith, 147 S.E. 190, 
39 Ga.App. 387. 

[a] ‘Neither total nor partial fail- 
mre alleged.—A purchaser’s plea to 
rescind the contract, alleging that the 
property was worth seven thousand 
dollars, was clearly insufficient to 
show total failure of consideration, 
and since it did not allege facts or 
data showing to what extent, if any, 
the consideration partially failed, it 
was also insufficient as a plea of par- 
tial failure of consideration. Honour 
v. Smith, 147 S.E. 190, 39 Ga.App. 387. 

g2. Giles v. Williams, 3 Ala. 316, 
37 Am JD. 692. 

Se. Gidley v. Gidley, 78 So. 861, 
201 Ala. 507; Giles v. Williams, 3 Ala. 
316, 37 Am.D. 692. 

[a] Plea held insufficient—In an 


action for the price of land. defend- 
ant’s plea that plaintiff was insolvent, 
and could not be made to answer in 
damages for failure to deliver the 
land, was not an allegation that de- 
fendant was not in possession, sup- 
porting a plea of failure of considera- 
tion. Gidley v. Gidley, 78 So. 861, 201 
Ala. 507. 

84 Pryer v. Furnish, 265 P. 110, 
130 Okl. 40. See Brown v. Montgom- 
ery, 34 S.W. 443, 99 Tex. 250 (holding 
that, in an action to enforce payment 
of purchase notes for land on which 
defendant has made improvements, a 
plea setting up failure of considera- 
tion by an outstanding encumbrance, 
and asking a temporary stay of exe- 
cution until plaintiff satisfies it, with- 
out offering to rescind if the vendor 
pays for the improvements, is suffi- 
cient, in the absence of any demurrer 
or evidence that plaintiff would avail 
himself of the offer, to support a 
judgment granting the stay). 

[a] For example, a defense of fail- 
ure of consideration through defec- 
tive title is insufficient where the an- 
swer does not contain an offer to re- 
store the property for which the note 
sued on was given. Pryer v. Furnish, 
265 P. 110, 130 Okl. 40. 

85. Failure of consideration gen- 
erally see supra § 1470. 

e6. Ark.—Walker vy. 
Ark. 147. 

Colo.—Town of Green Mountain 
Falls v. Dow, 234 P. 1064, 77 Colo. 163 
[eit Cyc]. 


Towns, 23 


Ky.—Burchett vy. Dailey, 23 S.W. 
874, 15 Ky.L. 462. 

N.J.—Conover v. Tindall, 20 N.J. 
Law 5138. 

Tex.—Harris v. Berry, 123 S.W. 
1148, 58 Tex.Civ.App. 276; Blewitt v. 
ene 122 S.W. 914, 57 Tex.Civ. App. 
588. 

[a] General expression (1) that 


there may be or that there is an out- 
standing title is insufficient (Bolton 
v. Branch, 22 Ark. 435). (2) as in the 
case of a general allegation that a 
certain person has a dower right in 
the property (Conover v. Tindall, 20 
N.J.Law 513). 


{b] Mere allegation that county 
records do not show title in the ven- 
dor, without alleging any outstand- 
ing title or denying that the vendor 
had a good title, and without indicat- 
ing any danger of eviction, does not 
allege facts sufficient to defeat the 
collection of the price. Blewitt v. 
Greene, 122 S.W. 914, 57 Tex.Civ.App. 
588. 

[c] In Alabama, under Code § 1839, 
the words “grant, bargain, sell” in 
conveyances in fee amount to a cove- 
nant only against acts done or suffer- 
ed by the grantor and his heirs, and 
therefore an ailegation merely that 
thé grantor at the time the deed was 
executed had neither title to, nor pos- 
session of, the land the deed purports 
to convey does not show a breach of 
the warranty created by the use of 
such words. Heflin vy. Phillips, 11 So. 
729, 96 Ala. 561. 

87. Ark.—Walker v. Towns, 23 
Ark. 147; Bolton vy. Branch, 22 Ark. 
435. 


fendant sought to allege that title was bad because 
of adverse and outstanding rights or claims in con- 


Colo.—Town of Green Mountain 
Falls v. Dow, 234 P. 1064, 77 Colo. 1638 
[eit Cyc]. 

Fla.—Pettys v. Marsh, 3 So. 577, 24 


| Fla. 44 


Ga.—Ellis v. Lockett, 28 S.E. 452, 
100 Ga. 719; Sizemore v. Pinkston, 51 
Ga-c398s, (Clark viiCroft, bloGas36s: 

Tll.—Evans v. Greene County School 
Com’r, 6 Ill. 654. 

Ind.—Smith y. Turner, 50 Ind. 367; 
Wilkins v. Jessup, 8 Ind. 262; Gor- 
ham vy. Reeves, 1 Ind. 421, Smith 239. 


Ky.—Abner v. York, 41 S.W. 309, 
19 Ky.L. 643. 
Mo.—Staley v. Ivory, 65 Mo. 74; 


266. 
20 N.J. 


Copeland y. Loan, 10 Mo. 


N.J.—Conover v. Tindall, 
Law, 513. 


N.Y.—Talimadge 
Wend. 107. 


Pa.—Brick v. Coster, 4 Watts & S. 
494; Greenwalt v. Born, 3 Yeates 6. 


Tenn.—Young v. Butler, 1 Head 
640; Bond v. Montague, (Ch.A.) 54 
S.W. 65. 


Tex.—May v. Ivie, 4 S.W. 641, 68 
Tex. 379; Stillman v. Canales, 39 Tex. 
406; Clifton'v. Brundage, 25 Tex. 331; 
Taylor v. Johnston, 19 Tex. 351; Fort- 
son’s Adm’r v. Caldwell, 17 Tex. 627; 
Smith v. Jarvis, (Civ.App.) 24 S.W. 
854. 

Ont.—Hendra v. Moffatt, 19 U.C.Q. 
B. 444. 

[a] Comunected and intelligible al- 
legation of facts showing the defect 
is required. Clifton v. Brundage, 25 
Nex sis de 


[b] Defense that deed is insuffi- 
cient for lack of description must 
point out the defect or uncertainty in 
the description. Pettys v. Marsh, 3 
So. 577, 24 Fla. 44. 


[c] Pleading with general specifi- 
cation that title to land was not good 
must, if required by plaintiff, specify 
the objections to the title. Greenwalt 
v. Born, 3 Yeates (Pa.) 6. 


[d] Plea or answer held sufficient: 
(1) To involve the marketability of 
plaintiff’s title. North Highlands 
Land Co. v. Holt, 85 S.E. 1039, 144 Ga. 
43. (2) To plead failure of title. 
Morgan v. Brown, (Tex.Civ.App.) 156 
S.W. 361. (3) Partial failure. O’Far- 
rell v. Willoughby, 154 S.E. 911, 17% 
Ga. 149. 


{e] Plea or answer held insuffi- 
cient.—(1) Plea of former conveyance 
of land by third person held bad on 
demurrer. Smith v. Turner, 50 Ind. 
367. (2) In an action to recover the 
agreed price of land, where the pur- 
chaser did not seek to set aside the 
sale, averments in his answer that 
the vendor did not have as good an 
interest in the property as the parties 
supposed at the time of the purchase 
set up no defense in rebuttal or dimi- 
nution of the vendor’s demand. Hold- 
en v. Royal, 86 S.E. 583, 169 N.C. 676. 
(3) Affidavit of defense held insuffi- 
cient where it alleged merely that de- 
fendant had “reason to believe” that 
the titles of other claimants were su- 
tan Little v. Thropp, 91 A. 924, 245 
Pa. 539. 


v. Wallis, 25 


1416 [66 C.J.] 


nection with community property,®® dower,®® leas- 
es,°° particular parts of the realty,9! and taxes,®%? 
or want of seizin in the vendor.?? 
title in the vendor must negative every fact which, 
under existing circumstances, would be consistent 
Generally speaking, de- 
fendant should set forth the names of the adverse 
claimants,®® the nature or character of their adverse 
claims or titles,®® and that their claims or titles are 


with title in the vendor.?4 


88 May v. Ivie, 4 S.W. 641, 68 Tex. 
379. 
fa] Tlustration Where the de- 


fense of failure of title is set up on 
the ground that the vendor was a 
married man when he acquired the 
land, and that his wife had died leav- 
ing children before the sale, the plea 
or answer should allege that the prem- 
ises were community real estate, and 
state the amount, character, and 
present condition of all the commu- 
nity property of the vendor and his 
wife, in order to show the children’s 


interest. May v. Ivie, 4 S.W. 641, 68 
bie; BI(8)S 

89. Conover v. Tindall, 20 N.J.Law 
513. 

90° Strain’ vy. Ivuffi, 45 Indy 222. . 

[a] Where defense is breach of 


covenant against encumbrances be- 
cause Of existence of lease, the an- 
swer should show by whom, to whom, 
or when the lease was executed, or 
how long it had to run, or whether 
the lessee has taken possession. 
Strain v. Huff, 45 Ind. 222. 


91. Stillman vy. Canales, 39 Tex. 
406; Woodward v. Rodgers, 20 Tex. 
176. See Beal v. Beal, 79 Ind. 280 
(holding that an answer which com- 
mences as being general but sets up 
the defense of want of title as to only 
a part of the property, and in the con- 
clusion purports to be pleaded only as 
an answer to such part, is not to be 
regarded as pleaded to the whole com- 
plaint, and is good on demurrer). 


[a] Identification of defective part. 
—(1) Where the defense is want of 
title to some part of the land pur- 
chased, and fraud and misrepresenta- 
tion in the sale, the pleas must 
identify the lots the title to Which 
has failed. Woodward v. Rodgers, 20 
| Tex. 176. (2) A plea impeaching in 
part the consideration of an obliga- 
tion to convey land should point out 
the particular part to which title has 
failed, and its proportional value. 
Stillman y. Canales, 39 Tex. 406. 

92. Furness y. Williams, 11 Ill. 
229. 

[a] Plea that part of land had been 
sold at the time of the conveyance, 
under the revenue laws of the state 
for the payment of taxes, and that the 
same had not been redeemed, should 
set forth the proceedings under which 
it was sold, or allege their legality. 
Furness v. Williams, 11 Ill. 229. 


93. Tallmadge v. Wallis, 25 Wend. 


(N.Y.) 107; Young v. Butler, 1 Head 
(Tenn.) 640. 
[a] For example, a plea of want of 


seizin should specify the defect of ti- 
tle, and show in whom the title is. 


Tallmadge vy. Wallis, 25 Wend. (N. 
Yo) 
[b] Positive allegation.—In order 


to defend a suit for the purchase 
money on the covenants of seizin and 
right to convey, a want of seizin or 
title must be positively alleged. 
Young v. Butler, 1 Head (Tenn.) 640. 


94. Ellis v. Lockett, 28 S.E. 452, 
100 Ga. 719. 


[a] 
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One denying 


chaser seeks to avoid the payment of 
the purchase money on the ground 
that the vendor had no title at the 
time the deed was executed, and the 
purchaser has undisputed possession 
under such deed, he should allege in 
his plea such facts as would show 
that the vendor had no title; and if 
there are several ways in which the 
vendor’s title could have been acquir- 
ed, the plea of want of title should 
negative every fact which would be 
consistent with title in the vendor. 
Ellis v. Lockett, 28 S.E. 452, 100 Ga. 
Wao 

[b] Negativing facts showing pre- 
scription.—The vendor might have ti- 
tle by a chain beginning with a grant 
from the state, or from a municipal 
corporation, or he might have title 
by possession and prescription; and 
therefore if the purchaser pleads want 
of title he must allege facts which 
show not only that his vendor did not 
have a complete paper title, but he 
must negative facts which would 
show title by prescription. Ellis v. 
Lockett, 28 S.E. 452, 100 Ga. 719. 

$5. Ark.—Walker v. Towns, 23 Ark. 
147. 

Ind.—Strain v. Huff, 45 Ind. 222. 

Kky.—Abner v. York, 41 S.W. 309, 
19 Iky.L. 643. 


N.J.—Conover v. Tindall, 20 N.J. 
Law 513. 

N.Y.—Tallmadge v. Wallis, 25 
Wend. 107. 


Tex.—Mosteller v. Astin, 129 S.W. 
1136, 61. Tex:Civ.App.: 455, 

[a] Where outstanding dower 
right is set up as defense, the hus- 
band out of whose seizin the right 
arises, and the time of such seizin, 
should be named, to enable plaintiff 
to traverse such facts. Conover v. 
Tindall, 20 N.J.Law 513. 


96. Puckett v. Jones, 136 S.E. 462, 
36 Ga.App. 253; Abner v. York, 41 S. 
W. 309, 19 Ky.L. 643; Mosteller vy. 
Astin, 129 S.W. 1136, 61 Tex.Civ.App. 
455. 

[a] Illustration.—In an action on 
purchase-money notes, the purchaser, 
pleading that she was not put in pos- 
session of the part of the premises oc- 
cupied adversely by others, without 
stating the nature of the adverse 
claims, so as to show that the vendor 
could not be required to make good 
title, is not entitled to reduction in 
the purchase price, although the ven- 
dor-is insolvent. Puckett v. Jones, 
1386 S.E. 462, 86 Ga.App. 253. 

97. Ala.—Jones vy. State, 14 So. 115, 
100 Ala. 209. 


Ark.—Walker v. Towns, 23 Ark. 
147; Bolton v. Branch, 22 Ark. 435. 


Cal.—Riddell v. Blake, 4 Cal. 264. 


Ga.-—Maisler v. Etheridge, 146 S.E. 
648, 39 Ga.App. 241. 


Pv iamrm v. Coster, 4 Watts & S. 
Tenn.—Young y. Butler, 1 Head 640. 

‘ Ae ante ie vy. Rogers, 20 Tex. 
76. 
fa] 


| were a plaintiff in ejectment. 


Adverse possession at time of | note sued 
Tllustration.—Where the pur-|sale.—A plea that at the time of the| money of 


[§ 1471 


good and paramount to that of the vendor;®’ that 
the purchaser had no knowledge of the defect at 
the time of the purchase and conveyance,®* nor means 
of knowledge,®® or that there was fraud on the 
part of the vendor;! that some injury has resulted 
to him by reason of the defect;? and that he has 
rescinded the contract or reconveyed or offered to 
reconvey the property to the vendor.* 
answer setting up a defective title should also show 


A plea or 


sale the land was in the adverse pos- 
session of third persons, under claim 
of title, is insufficient, since the ven- 
dor may recover the land and trans- 
mit possession, within the terms of 


sale. Jones v. State, 14 So. 115, 100 
Ala. 209. 
[b] Affidavit of defeuse to an ac- 


tion, on a bond given for the purchase 
money of land conveyed by deed with 
general warranty, which states that 
adverse outstanding claims existed 
prior to the purchase, should allege 
that these claims are good, or be- 
lieved to be so by defendant. Brick 
v. Coster, 4 Watts & S. (Pa.) 494. 

[ec] In order to defend on cove- 
nant against encumbrances, defend- 
ant should allege the paramount title 
as particularly as though he himself 
Young 
v. Butler, 1 Head (Tenn.) 640. 

[d] In order to rescind contract 
for the sale of land and defend against 
an action for the price on the ground 
that the vendor cannot perform it be- 
cause he has no title to the land, it 
is necessary for the purchaser to al- 
lege an outstanding paramount title 
in another. Riddell v. Blake, 4 Cal. 
264; Thayer v. White, 3 Cal. 228. 

98. Staley v. Ivory, 65 Mo. 74; Ney- 
land v. Neyland, 7 S.W. 651, 70 Tex. 24; 
Clifton v. Brundage, 25 Tex. 331; Her- 
ron v. De Bard, 24 Tex. 181; Cooper v. 
Singleton; 19) Tex.) 260,70 Am. D. 333. 
Compare Taul v. Bradford, 20 Tex. 
261 (holding that a purchaser in an 
executory contract of sale may set 
up the defect of title as a defense 
against the recovery of the purchase 
money, and is not bound to allege his 
ignorance of the defects at the time 
of the sale). 

99. Staley v. Ivory, 65 Mo. 74. 

1. Wilson v. Jordan, 3 Stew.&P. 
(Ala.) 92; Mahoney vy. Robbins, 49 
Ind. 146; Neyland vy. Neyland, 7 S.W. 
651, 70 Tex. 24. 


‘Pleading fraud as defense see infra 
§§ 1476-1478. 

2. White v. Crandall, (Fla.) 143 
Son esi preva si Son s2 72 Sooke 
Fuson, 66 Ind. 521; Clark v. Snelling, 
1 Ind. 882, Smith 201; Streeter v. 
Henley, Smith (ind.) 187. 


[a] For example, a paragraph of 
an answer setting up an alleged 
breach of warranty by reason of an 
alleged lien is subject to demur- 
rer, if it does not allege that defend- 
ant has been damaged by reason of 
the lien, or that he has been subject- 
ed to any expense, or put to any in- 
convenience on account of the alleged 
breach. Cook y. Fuson, 66 Ind. 521. 


3. Ark.—Seaborn v. Sutherland, 17 

Ark. 603. 

Ag aa eIOEe v. Pinkston, 51 Ga. 
Mo.—-Staley v. Ivory, 65 Mo. 74. 
Or.—Sayre v. Mohney, 47 P. 197, 30 

Oras: 

Wash.—Merritt v. Kenworthy, 7 P. 

62, 2 Wash.T. 155. 

[a] For example, a plea that the 
on was for the purchase 
real estate to which the 


Tor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1471-1474] 


that the deed to defendant contained a covenant 
of warranty, or against encumbrances,* and that 
there has been a breach of such covenant, or fraud.® 


Denial that vendor had good title at time of sale 
docs not negative the fact that he may have had a 
good title at the time of conveyance.® 


Where purchaser has been in possession he must 
allege that, because of the defect in, or failure of, 
title, he has been evicted,? has been disturbed or 
interrupted in his possession,’ or has voluntarily 
surrendered possession to save inevitable expulsion ;? 
that the vendor has failed to convey,!° or is insol- 
vent ;** that ultimately he will probably not be able 
to secure the whole of the land;!?2 or that he has 
paid the encumbrance which constituted the defect 
in the title,?* or other facts authorizing equitable 


interference.!4 


Plea of total failure of title should allege that de- 
fendant obtained no estate or interest whatever un- 


vendor had no title must show a re- 
turn of the property, or an offer to 


return. Seaborn v. Sutherland, 17 
Ark. 603. 
[b] Plea or answer held sufficient. 


—(1) An answer alleging that defend- 
ant tendered the amount due on the 
note, and demanded a conveyance in 
accordance with plaintiff’s bond there- 
for, but that plaintiff could not give 
title to the land, and that consequent- 
ly defendant abandoned the property, 
and rescinded the contract, is not de- 
murrable. Sayre v. Mohney, 47 P. 197, 
30 Or. 238. (2) In an action on a note, 
an allegation that the note was given 
for a tract of land for which plaintiff 
had executed his bond for title to de- 
fendant, and that plaintiff had no ti- 
tle to the land and was insolvent, and 
the plea also contains an offer to de- 
liver up the bond to be canceled and 
prays for a rescission of the contract, 
is not demurrable. Sizemore v. Pinks- 
ton, 51 Ga. 398. 


4. Laforge v. Mathews, 68 Ill. 328; 
Stookey v. Hughes, 18 Ill. 55; Conwell 
v. Clifford, 45 Ind. 392; Jenkinson v. 
Ewing, 17 Ind. 505; Case v. Wandel, 
16 Ind. 459; Laughery v. McLean, 14 
Ind. 106. 3 


[a] TFlustration.—A plea which, 
without allegation of fraud,_ States 
that the note sued on was given in 
part payment for land sold by plain- 
tiff to defendant, and alleges a parol 
representation of clear title, but no 
warranty in the deed, whereas the 
land afterward proved somewhat en- 
cumbered, is demurrable. Stookey vy. 
Hughes, 18 Ill. 55. 

5. Stookey v. Hughes, supra; Ma- 
honey v. Robbins, 49 Ind. 146; Con- 
well v. Clifford, 45 Ind. 392; Starkey 
v. Neese, 30 Ind. 222. 

Pleading: 

Breach of covenant generally see su- 

pra § 1469. 

Fraud see infra §§ 1476-1478. 

6. Tinsley v. Ogg, 7 Dana (Ky.) 

385. 


ie 
Ala. 209; 
98 Ga. 32; 
Marvin v. Applegate, 


Jones v. State, 14 So. 115, 100 
Black v. Fritz, 25 °S.H) 188, 
Strain v. Huff, 45 Ind. 222; 
ASo Vind y742/5% 


Streeter v. Henley, 1 Ind. 401; Wood- 
ward v. Rodgers, 20 Tex. 176; Flana- 
gan v. Ward, 12 Tex. 209; Birck v. 


Fiedler, (Tex.Civ.App.) 33 S.W.(2d) 
767. 
Pleading purchaser’s 
generally see infra § 1475. 
8. Cheney v. Chicago City Nat. 
Bank, 77 Ill. 562; Parker v. Culbert- 


possession 
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der the conveyance.t5 


[§ 1472] (d) Deficiency in Land or Timber.15 A 
plea or answer setting up a deficiency in acreage 
should allege either false representations or war- 
ranty as to the quantity of land,17 or else show that 
the land was sold by the acre,!§ and should, of course, 
allege the existence of a shortage.® 


A defendant pleading that there was deficiency 
in amount of timber on the land should allege that 
the deficient amount was of value.2° ‘ 

[§ 1473] (e) Insolvency of Vendor.?1 
ant pleading the insolveney of the vendor must al- 
lege facts showing the existence of insolvency.?2 

[$ 1474] (f) Denial of Conveyance. 
answer that the purchaser has not received any con- 
veyance from the vendor should state the terms of 


A defend- 


A plea or 


the promise to convey,?* and must allege that he 


son, 27 N.E. 619, 128 Ind. 319; Riley 
v. Kepler, 94 Ind. 308; Bustelo v. 
Gonzales, 16 Porto Rico 307. See also 
Hancock v. Cloud, 65 Ga. 208 (or 
is liable to be disturbed in the en- 
joyment of the land): Blewitt v. 
Greene, 122 S.W. 914, 57 Tex.Civ.App. 
588 (danger of eviction). 


9. Marvin vy. Applegate, 18 Ind. 
425; Picket’s Adm’r v. Picket’s Adm’r, 
6 Ohio St. 525 (holding that a plea 
that defendant had yielded up pos- 
session to the superior title of a pur- 
chaser under an execution against the 
land, on a judgment against the ven- 
dor, is defective if it does not allege 
that a deed had been executed to the 
purchaser under the execution). 


10. Jones y. State, 14 So. 115, 100 
Ala. 209. 
ll. Black v. Fritz, 25 S.E. 188, 98 


Ga. 32; Hancock v. Cloud, 65 Ga. 208; 


| Neyland v. Neyland, 7 S.W. 651, 70 


Tex, 24 


Pleading: insolvency as defense see 
infra § 1473. 

12. Cooper vy. Singleton, 70 Am.D. 
333, 19 Tex. 260 (community prop- 
erty). 

13. Cheney v. Chicago City Nat. 
Bank, 77 Ill. 562. 

14. Reeves v. Lasseter, 115 S.E. 
925, 29 Ga.App. 490. 

[a] Tlustration.—-In an action on 
a note given for land of which de- 
fendant had undisturbed possession, a 
plea alleging that plaintiff had no 
title but only a bond for title, but not 
alleging fraud, insolvency, or non- 
residence or other facts authorizing 
equitable interference, was insufficient 
and properly stricken. Reeves v. 
Lasseter, 115 S.E. 925, 29 Ga.App. 490. 

15. Tallmadge vy. Wallis, 25 Wend. 
(N.Y.) 107. 

16. Failure of consideration gener- 
ally see supra § 1470. 

17. Walker v. Calhoun, 149 S.E. 
791, 40 Ga.App. 385; lLangsdale v. 
Girton, 51 Ind. 99. 

18. Langsdale vy. Girton, supra. 

19. Birck v. Fiedler, (Tex.Civ. 
App.) 33 S.W.(2d) 767. 

[a] Answer held insufficient to al- 
lege shortage because in itself re- 
futing such claim. Birck vy. Fiedler, 
(Tex.Civ.App.) 33 S.W.(2d) 1767. 

20. Baldwin v. Banks, 71 Am.D. 
249, 20 Ill. 48. Compare Harton v. 
Belcher, 70 So. 141, 195 Ala. 186 (di- 
gested supra § 1470 note 80 [a]). 

21. Necessity for pleading in con- 


has not conveyed nor offered to convey at any time 
before suit;?* and it has been held that it must be 


nection with defects in title see su- 
pra § 1471 text and note 11. 


22. Houston v. Garrett, 85 S.E. 692, 
143 Ga. 549; Mallard v. Allred, 32 S. 
KE. 588, 106 Ga. 503; Reeves v. Lasse- 
ter, 115 S.E. 925, 29 Ga.App. 490. 

{a] Information and _  belief.—A 
purchaser, in possession, cannot de- 
feat an action for the price on the 
ground that the vendor is insolvent, 
and unable to respond in damages 
for a breach of the bond, by alleging, 
“on information and, belief,” facts 
which do not clearly show insolvency. 
Paes v. Allred, 32 S.E. 588, 106 Ga. 
503. 

{b] Particular allegations held in- 
sufficient.—(1) The allegation in a 
pleading that a man is worth but lit- 
tle, and not as much as a sixteen hun- 
dred dollar homestead and is the head 
of a family, is not equivalent to an 
allegation that he is insolvent so as 
to plead the defense of insolvency to 
an action on a purchase-money note. 
Houston v. Garrett, 85 S.H. 692, 143 
Ga. 549. (2) “An allegation that, 
should the plaintiff be forced to pay 
certain notes claimed to be due by 
him to the holder of the legal title 
as purchase money, the plaintiff’s 
solvency ‘will be so impaired’ that the 
defendant will be forced to pay other 
notes due by the plaintiff as pur- 
chase money on the land, is not a 
sufficient allegation of insolvency.” 
Reeves v. Lasseter, 115 S.H. 925, 29 
Ga.App. 490. 

23. Jones v. State, 14 So. 115, 100 
Ala. 209; McDermott v. Cable, 23 Ark. 
200. 


[a] Wo profert of contract.—A 
plea which sets up that the consid- 
eration of the note sued on was a 
contract that certain land should be 
conveyed to defendant, and alleges 
that the payees ‘never conveyed the 
land” to defendant, and could not 
make title thereto, and that therefore 
there was a failure of consideration, 
but which makes no profert of the 
contract, nor alleges whether the ven- 
dors executed a deed for the land, is 
bad on demurrer. McDermott y. Ca- 
ble, 23 Ark. 200. 

24. McCulloch v. Dawson, 1 Ind. 
413, Smith 245; Cox vy. Wells, 7 
Blackf. (Ind.) 410, 43 Am.D. 98; Cox 
v. Hazard, 7 Blackf. (Ind.) 408; Warn- 
er v. Hatfield, 4 Blackf. (Ind.) 392. 


[a] Where deed was to be made 
and price paid on same day, a plea 
stating that plaintiff had not execut- 
ed the deed is insufficient in the ab- 
sence of any allegation that he had 
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alleged that the purchaser tendered the price at the 
tum. conveyance or possession was demanded,?°* al- 
though defendant need not negative the idea that he 
has gone into possession.?® A denial that plaintiff 
has made defendant a good deed is insufficient to 
traverse plaintiff’s affirmative allegation that he has 
made, and defendant has accepted, a general warran- 
ty deed.?7 


Where suit for purchase money is based on in- 
dependent covenant permitting recovery by the ven- 
dor without allegation of conveyance or tender 
thereof,2® a defendant desiring to urge that he is 
not obligated to pay because plaintiff has not, per- 
formed nor offered to perform by conveyance should 
bring such defenses forward by special pleas,*® and 
not by demurrer to the complaint.*°? 


[§ 1475] (g) Purchaser’s Possession." <A plea 
that the purchaser was not put in possession, and that 
plaintiff cannot put him in possession, is demurrable 
where the facts alleged do not show that possession 
was to pass before payment of the purchase money ;** 
and where the complaint alleges that the purchaser 


not offered to execute it. Warner v.| contract. 


Hatfield, 4 Blackf. (Ind.) 392. 


{b] Plea or answer held sufficient. 27. 


VENDOR AND PURCHASER 


Henderson v. 
(Fla.) 147 So. 456. 


Fitzpatrick v. Vincent, 88 S.W. 


Ti ae 


[§§ 1474-1476 


is in possession, a defense that there is no liability 
because the deed does not conform to the contract is 
insufficient if it fails to deny the allegation of pos- 
session.?® Where the purchaser’s lack of posses- 
sion is essential to the defense pleaded, failure to’ 
allege lack of possession renders the plea bad.** 


[§ 1476] (h) Misrepresentation and Fraud**—aa. 
In General. Where fraud and misrepresentation on 
the part of the vendor are set up by the purchaser 
as a defense against the payment of purcbase money 
under a contract for the sale of land, the plea, an- 
swer, or cross complaint must set forth the facts 
constituting such fraud and misrepresentation,*®® and 
should plead the existence of facts showing that 
the essential elements of fraud were present,*’ and 
it is not sufficient to allege in general terms, without 
stating the facts, that certain fraudulent representa- 
tions were made,?® and in the application of these 
rules, pleas, answers, or cross complaints have been 
held sufficient or insufficient to allege actionable 
fraud or misrepresentation with respect to amount 
of land,*® boundaries,*® condition of property,*? mar- 


Mont.—Heleéena First Nat. Bank v. 
How, 1 Mont. 604. 


N.Y.—Disbrow vy. 


Morton, 


Harris, 25 N.E. 


—(1) Where a count to recover the 
purchase price alleges that the land 
was “scid,”’ it imports that the land 
was conveyed, and a plea thereto that 
plaintiff did not “convey” the land is 
good on a general demurrer. Stan- 
ton v. Henderson, 1 Ind. 69, Smith 54. 
(2) An affidavit of defense which al- 
leges that the payee of the note sued 
on had agreed to deliver a written 
contract as title which has never 
been done, and that the maker has 
no evidence of his title or contract, 
states a good defense, although the 
location of the land is not shown. 
Bronson v. Silverman, 77 Pa. 94. (3) 
Denial of the vendor’s ability and 
willingness to convey in accordance 
with the contract put the vendor on 
proof and saved the answer from dis- 
missal on general demurrer. Keating 
v. Woods-Young Co., 155 S.BH. 206, 42 
Ga.App. 63. 


25. Justus v. Ramey, 141 S.H. 925, 
37 Ga.App. 792; Jeanes v. Atlanta & 
Lowry Nat. Bank, 130 S.E. 353, 34 Ga. 
App. 568; Lee v. Dozier, 40 Miss. 477. 
But see Smith v. Henry, 44 Am.D. 
540, 7 Ark. 207 (apparently contra). 


[a] Rule applied.—A plea setting 
up an unfulfilled covenant to give ti- 
tle is bad on demurrer unless it al- 
leges a tender of the money at the 
time possession was demanded. Lee 
v. Dozier, 40 Miss. 477. 

[b] Willingness alone insufficient. 
—Where a bond for title provided that 
the obligors should make title only 
after payment of the notes for pur- 
chase money, in an action on the 
notes, an answer alleging failure of 
the obligors to make title and willing- 
ness to pay if the purchaser could get 
title was properly stricken. Jeanes 
v. Atlanta & Lowry Nat. Bank, 130 S. 
BE. 353, 34 Ga.App. 568. 


26. Henderson vy. Morton, (Fla.) 
147 So. 456. 
[a] Tlustration.—A plea that 


plaintiff had not tendered a deed of 
realty, for the entire balance owing 
on the price of which installment 
notes sued on were given, stated a 
good defense, although not negativ- 
ing the idea that defendant had taken 
possession under an executory sale 


1078, 28 Ky.L. 121. 


[a]. Illustratlon.—wWhere plaintiff 
alleges that he had made, and de- 
fendant accepted, a deed with general 
warranty, an answer denying that 
plaintiff had made defendant a good 
title, or that defendant had ever ac- 
cepted such deed or title, amounts 
merely to a denial that plaintiff had 
made defendant a good title, and not 
to a denial that he had accepted a 


warranty deed. Fitzpatrick v. Vin- 
cent, 88 S.W. 1073, 28 Ky.L. 121. 

28. See supra § 1465. 

29. Vandiver v. Reynolds, 57 So.° 
462, 174 Ala. 582. 

30. Vandiver vy. Reynolds, supra. 

31. Pleading lack of possession in 


connection with title defects see su- 
pra § 1471. 


32. Jones v. State, 14 So. 115, 100 
Ala. 209. 
33. Stuyvesant v. Western Mortg., 


etc., Co., 43 P. 144, 22 Colo. 28. 


34. McKenzie v. Marshall, 
E. 338, 30 Ga.App. 750. 


35. Sufficiency of amswer alleging 
misrepresentation and fraud of ven- 
dor in proceedings to enforce vendor’s 
lien see supra § 1258. 


36. Ark.—Seaborn v. 
17 Ark. 603. 


Cal.—Kinney v. Osborne, 14 Cal. 112. 


Ga.—Printup v. Rome Land Co., 15 
S.E. 764, 90 Ga. 180; Mims v. Single- 
ton, 62 Ga. 159. See Knowles v. Ely- 
ton Land Co., 15 S.E. 675, 88 Ga. 642 
(holding that a plea alleging fraud by 
which the purchaser was induced to 
purchase the property at a price 
greatly in excess of its value at the 
time the plea was filed, but not al- 
leging that the price was in excess 
of its value at the time of the con- 
tract, alleges no defense to an ac- 
tion on a purchase-money note), 


Ill. Slack v. McLagan, 15 Ill. 242. 


Ky.—Adkins v. Ferrell, 42 S.w. 
1145, 19 Ky.L. 1082. 


Minn.—Knappen v. Freeman, 50 N. 
W. 5338, 47 Minn. 491. 


Mo.—Staley v. Ivory, 65 Mo. 74. 


119 8. 


Sutherland, 


356, 122 N.Y. 362. 


ene v. Allen, 6 P. 494, 12 Or. 
Pa.—Emmanuel y. Hughes, 145 A. 
586, 295 Pa. 492. 


Tex.—Williams v. Warnell, 28 Tex. 
ore Woodward v. Rodgers, 20 Tex. 


_[a]_ False representations must be 
directly charged and cannot be set up 
by way of inducement. Gibson v. 
Newman, 2 Miss. 341. 


[b] Plea, answer, or affidavit held 
sufficient: (1) As against demurrer. 
Zeuch v. Durbin, 176 N.E. 564, 92 Ind. 
App. 487. (2) Despite some imper- - 
fections of statement. Williams v. 
Warnell, 28 Tex. 610. (3) To allege 
good defense, whether or not suffi- 
cient to secure affirmative relief of 
return of money paid. Printup v. 
Rome Land Co., 15 S.E. 764, 90 Ga. 180. 
(4) To entitle defendant to trial. 
Pope v. Michel, 42 A. 22, 189 Pa. 125. 


37. See infra § 1477. 
38. Seaborn v. Sutherland, 17 Ark. 
603; Slack v. McLagan, 15 Ill. 242; 


Helena First Nat. Bank v. How, 1 
Mont. 604; Prefontaine vy. Bergeron, 
5 Que.Pr. 133. But see Ryan v. Mid- 
dlesborough Town-Lands Co., 52 S.W. 
36, 106 Ky. 181, 21 Ky.L. 193 (holding 
that an answer alleging that the ex- 
ecution of the purchase-money notes 
sued on was procured by “fraud, cov- 
in, and misrepresentation” of the ven- 
dor, without a statement of the facts, 
is good). 


Allegations as to particular ele- 
ments of fraud see infra § 1477. 


39. See cases infra this note. 


[a] Held sufficient.—Hamilton v. 
Conyers, 28 Ga. 276; Young v. Weak- 
ley, 232 S.W. 949, 144 Tenn. 360. 


[b] Held insufficient.—Hurst v. 
Goldstein Bros., 101 S.E. 591, 24 Ga. 
App. 586; Galloway v. Gollsby, 97 S. 
E. 617, 176.N.C. 635. 

40. [a] Held sufficient.—Bank of 
Bullochville v. Riehle, 137 S.E. 642, 
386 Ga.App. 470. 

41. [a] Held sufficient.—Honour 
v. Smith, 147 S.E. 190, 39 Ga.App: 387. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ket price,*? productivity of soil,*? rental income, #4 
suitability of property for particular purposes, *® 


title,*® and value.47 


Description of land to which fraud related has been 
held an essential part of defendant’s plea.‘ 


_ Failure to implead adverse claimant does not pre- 
clude defendant from showing fraud as to the quan- 


tity of land.49 


Prayer for survey to which not entitled does not 
defeat the purchaser’s right to show the vendor’s 
false representations as to quantity of land.*° 


[§ 1477] bb. Pleading Elements of Fraud. 
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misrepresentation as a defense to an action for the 


should allege that the representa- 


tions were false,®? that the purchaser was ignorant 


his damage;*7 


of their truth or falsity,>? or had no other means of 
information;°>* that he had a right to rely on the 
representations,®® and did rely thereon, was deceiv- 
ed, and induced thereby to make the purchase,°® to 
and, where scienter is an essential 


element,°* he should also allege that the representa- 


Un- 


false,®° or made 


der general rules,°' a purchaser relying on fraud or 


42. [a] Hela insufficient.—White 
v. Crandall, (Fla.) 143 So. 871 [rev 137 
So. 272]. 


43. [a] Held sufficient.—Boltz v. 
O’Conner, 90 N.E. 496, 45 Ind.App. 178. 


44. [a] Held sufficient.—Honour 
v. Smith, 147 S.E. 190, 39 Ga.App. 387. 


45. [a] Held insufficient.—In an 
action for the price of a farm, the 
defense that plaintiff had represent- 
ed the farm was suitable for a dairy 
farm, when in fact it was infected 
with wild onions, making it unfit for 
dairying, was improperly pleaded, in- 
asmuch as there was no allegation 
that plaintiff knew defendant was 
purchasing the farm for dairy pur- 
poses, nor even that defendant was 
purchasing it for such purposes, nor 
that defendant would not have pur- 
chased had he known such defects, 
nor even an allegation that any rep- 
resentation was fraudulently made. 
Hughes v. Collins, 247 S.W. 737, 197 
Ky. 589. 

46. [a] Held sufficient.—Johnson 
v. Dorough, 27 S.E. 187, 99 Ga. 644; 
Bryant v. wreen, 235 S.W. 10, 193 Ky. 
139; Copeland v. Gorman, 19 T’ex. 253; 
Morgan v. Brown, (Tex.Civ.App.) 156 
S.W. 361; Morris v. Brown, 85 S.W. 
1015, 38 Tex.Civ.App. 266. 


[bo] Held insufficient.—Tinsley v. 
Ogg, 7 Dana (Ky.) 385. 


Pleading fraud in connection with 
title defects see supra § 1471 text and 
note 1. 

47. [a] Held sufficient.—Honour 
v. Smith, 147 S.E. 190, 39 Ga.App. 387. 


[b] Held insufficlent.—Boltz  v. 
O’Conner, 90 N.E. 496, 45 Ind.App. 178. 
48. Wann v. McGoon, 3 Ill. 74. 

{a] Ilustration.—A plea to an ac- 
tion on a note, alleging that the con- 
sideration of the note was certain 
lands in relation to which plaintiff 
made certain false and fraudulent rep- 
resentations which induced defendant 
to purchase the same, is defective, 
unless it sets forth a particular de- 
scription of the land. Wann v. Mc- 
Goon, 8 Ill. 74 

49. Morgan v. Brown, 
App.) 156 S.W. 361. 

[a] Iustration.—In an action on 
notes for the price of land, defend- 
ants’ failure properly to implead the 
parties claiming an adverse title toa 
part of the land did not defeat their 
right to show fraud in the represen- 
tations as to the quantity of the land. 
Morgan v. Brown, (T'ex.Civ.App.) 156 
S.W. 361. 

50. Morgan y. Brown, supra. 

51. Elements of actionable fraud: 
Generally see Fraud §§ 6. 85. 

In connection with rescission by ven- 

dee see infra § 1573. 

Pleading fraud generally see Fraud 
§§ 144-160. 


(Tex.Civ. 


52. Seaborn v. Sutherland, 17 Ark. 
603; Slack v. McLagan, 15 Ill. 242; 
Tinsley v. Ogg, 7 Dana (Ky.) 385; 
Howe v. Messimer, 275 P. 281, 84 
Mont. 304. 

[a] Plea or answer should traverse 
or deny existence of facts which it 
alleges were fraudulently represented 


as existing. Slack v. McLagan, 15 
MY 2 4:2 
53. Slack v. McLagan, supra; Gib- 


son v. Richart, 83 Ind. 313; Boltz v. 
O’Conner, 90 N.E. 496, 45 Ind.App. 178; 
Morris v. Brown, 85 S.W. 1015, 38 Tex. 
Civ.App. 266. 

[a]. Allegation held sufficient to 
show purchaser’s ignorance of facts. 
Honour vy. Smith, 147 S.E. 190, 39 Ga. 
App. 387. 

[b] Rule applied to misrepresen- 
tations as to value.—Boltz v. O’Con- 
ner, 90 N.E. 496, 45 Ind.App. 178. 

54. Mael v. Stutsman, 117 P. 1093, 
60 Or. 66; Copeland vy. Gorman, 19 
Tex. 253; Flanagan .v. Ward, 12 Tex. 
209 (holding that the purchaser 
should allege, it seems, that he had 
not access equally with the vendor 
to the proper sources of information). 


55. White v. Crandall, (Fla.) 143 
So.' 871 [rev 137 So. 272]; Howe v. 
Messimer, 275 P. 281, 84 Mont. 304. 


56. Ala.—Kannady y. Lambert, 37 
Ala. 57. 

Ark.—Seaborn v. Sutherland, 17 
Ark. 603. 


Ind.—MclIntosh v. Robison, 68 Ind. 
120. 

Ky.—Hughes v. Collins, 247 S.W. 
737, 197 Ky. 589; Ryan v. Middles- 
borough 'vown-Lands Co., 52 S.W. 33, 
106 Ky. 181, 21 Ky.L. 198. 

Minn.—Knappen v. Freeman, 50 N. 
W. 538, 47 Minn. 491. 


Tex.—Luckie v. McGlasson, 22 Tex. 
282; Copeland v. Gorman, 19 Tex. 
253; Morris v. Brown, 85 S.W. 1015, 
88 Tex.Civ.App. 266. 

[a] Illustrations.—(1) A plea of 
failure of consideration, on account 
of false and fraudulent representa- 
tions as to title, must allege not only 
the misrepresentations, but also that 
defendant relied on and was deceived 
by them. Luckie v. McGlasson, 22 
Tex. 282. (2) A plea charging fraud 
in the representations of plaintiff in 
relation to the title to land, but fail- 
ing to allege that the writing sued on 
was executed in consideration of such 
title, is insufficient. Seaborn yv. Suth- 
erland, 17 Ark. 603. 


[b] Defense that purchaser had 
been fraudulently induced to accept 
stipulation in title bond for special 
warranty, instead of a general war- 
ranty, is good. Underwood vy. Parker, 
TSW 626,99 AKy.la "90. 

57. Kannady v. Lambert, 37 Ala. 
57; Brooks v. Turner, 63 Ga. 297; 
Hughes y. Collins, 247 S.W. 737, 197 


tions were made with the intent on the part of the 
vendor to defraud and deceive the purchaser,®® and 
that the vendor knew the representations to be 


them recklessly, not knowing them 


Ky. 589. See Honour vy. Smith, 147 

S.H. 190, 39 Ind.App. 387 (holding an 

allegation as to monetary damage re- 

sulting from fraud not essential 
where defendant seeks rescission). 
58. Scienter as element of fraud: 

Generally see Fraud §§ 35-54, 90. 

Invalidating contract of sale see in- 
pra §§ 157-159. 

In counterclaim, set-off, or recoup- 
ment see supra § 1441. 
59. Cal.—Kinney vy. 

Cal. 112. 

Fla.—White v. Crandall, 143 So. 871 

[rev 137 So. 272]. 


Ga.—Brooks vy. Turner, 63 Ga. 297. 


Ind.—Gibson v. Richart, 83 Ind. 313; 
Langsdale v. Girton, 51 Ind. 99. 

Ky.—Hughes y. Collins, 247 S.W. 
737, 197 Ky. 589; Ryan v. Middles- 
borough Town-Lands Co., 52 S.W. 33, 
106 Ky. 181, 21 Ky.L. 198. 


Me.—Hammatt v. Emerson, 46 Am. 
D. 598, 27 Me. 308. 


N.C.—Galloway v. Goolsby, 97 S.E. 
617, 176 N.C. 635. 


eee eee v. Gorman, 19 Tex. 


Osborne, 14 


25 


Ont.—Cameron vy. Borrowman, 28 


U.C.Q.B. 262. 


[a] Rule applied.—(1) In an ac- 
tion for the purchase price of a tract 
of land, allegations in the answer 
that statements of the vendor, as to 
the number of acres, were false and 
fraudulent, were insufficient to raise 
the issue of fraud, where it was not 
alleged that there was an intent to 
defraud and deceive. Galloway v. 
Goolsby, 97 S.E. 617, 176 N.C. 635. (2) 
A plea that the vendor represented 
that he had a right to convey, and 
that the purchaser so believed, with- 
out alleging a fraudulent intent or 
showing that the seller knew and the 
purchaser did not know the facts, does 
not make a case of either fraud or 
mutual mistake. Gibson v. Richart, 
83 Ind. 313. (3) An allegation that 
“the defendants show that, because 
of the defects aforesaid, because of 
the false and fraudulent representa- 
tions of the said plaintiff, they have 
been damaged,” is not a sufficient al- 
legation that the representations 
were fraudulently made. Langsdale 
v: Girton,,.51.Ind., 99. .(4) It is not 
sufficient that the vendor made rep- 
resentations “which he had not good 
reason to believe were true,” without 
intentional fraud. Hammatt v. Em- 
erson, 46 Am.D. 598, 27 Me. 308. 


60. Fla.—White v. Crandall, 143 So, 
871. 

Ga.—Brooks v. Turner, 63 Ga. 297. 
Tll.—Slack v. McLagan, 15 Ill. 242. 
Ind.—Gibson vy. Richart, 83 Ind. 313. 


Ky.—Ryan Vv. Middlesborough 
Town-Lands Co., 52 S.W. 33, 106 Ky. 
181, 21 Ky.L., 193. 
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to be true or false.§t 


[§ 1478] cc. Discovery of Fraud; Rescission or 
Offer To Rescind. A plea or answer setting up fraud 
should also allege a rescission of the contract, or a 


surrender or reconveyance of the 


vendor, or its equivalent,*? or allege some sufficient 
reason for not doing so,** except that where defend- 
ant is merely seeking to avoid further liability, with- 
out a recovery of money already paid, it is not neces- 
sary that he should offer to reconvey as a part of his 
plea of fraud,** and that a purchaser affirming the 
contract and seeking damages for 
need not allege his willingness and ability to per- 
form in order to seek defensive relief,®> and it has 
been held that a buyer may defend on the ground of 
fraud without alleging either affirmance or rescis- 


Mont.—Howe vy. Messimer, 275 P. 
281, 84 Mont. 304. 
61. Brooks vy. Turner, 63 Ga. 297; 


Ryan v. Middlesborough Town-Lands 
Co;, 52) SW. 338, 106 Ky 180, oi) Key: 
193; Howe v. Messimer, 275 P. 281, 
84 Mont. 304. 


62. Ala.—Ansley v. Piedmont 
Bank, 21 So. 59, 113 Ala. 467, 59 Am. 
Sak. 122. 


Ga.—Cabaniss v. Dallas Land Co., 
87 S.B. 653, 144 Ga. 511. 


Ind.—Post v. Shirley, 5 Blackf. 430. 

Ilowa.—Exchange /State Bank ov. 
Buckley, 194 N.W. 949, 198 Iowa 437. 

Ky.—Tinsley v. Ogg, 7 Dana 385; 
Adkins v. Ferrell, 42 S.W. 1145, 19 
Ky.L. 1082. 


Minn.—Knappen v. Freeman, 50 N. 
W. 533, 47 Minn. 491. 


Or.—Mael v. Stutsman, 117 P. 1093, 
60 Or. 66. 


{a] Illustration.—A defense plead- 
ed to a note given for land, on the 
ground of fraud in inducing the pur- 
chase, should aver that the contract 
of purchase was rescinded, or show 
an excuse for failure to rescind. 
Mael v. Stutsman, 117 P. 1093, 60 Or. 
66. 


{b] Rescission or its equivalent 
held sufficiently pleaded.—(1) Gener- 
ally. Zeuch v. Durbin, 176 N.E. 564, 
92 Ind.App. 487. (2) A counterclaim 
in an action on notes given for the 
price of a creamery, setting up fraud- 
ulent and material misrepresentations 
of the seller on which the buyer was 
entitled to rely and which induced the 
purchase, after a demand for rescis- 
sion with a tender of the consideration 
received, stated a good cause of action 
in equity. Baker v. Becker, 141 N.W. 
304, 153 Wis. 369. 


[ce] RBescission or its equivalent 
held not sufficiently pleaded.—(1) An 
answer to an action for the purchase 
price of land, not alleging when fraud 
was discovered or tender by defend- 
ant, did not allege the defense of re- 
scission for fraud. Keating v. 
Woods-Young Co., 155 S.E. 206, 42 
Ga.App. 63. (2) A purchaser’s plea 
for rescission, alleging complaint to 
the vendor and offer to restore the 
property, was specially demurrable for 
failure to show when tender was 
made. Honour v. Smith, 147 S.E. 190, 
39 Ga.App. 387. 

63. Ansley v. Piedmont Bank, 21 
So. 59, 113 Ala. 467, 59 Am.S.R. 122. 

64 Goodwin v. Robinson, 30 Ark. 
535; Morris v. Brown, 85 S.W. 1015, 

Tex.Civ.App. 266. 

[a] MTlustration.—Where the hold- 
er of a note given for part of the price 
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[§§ 1477-1480 


sion of the contract.®* 


property to the | it. 


Pleadings. 


collateral fraud 
chase money.” 


of land was not a party to the con- 
veyance, and neither the grantor’s 
heirs nor legal representatives are 
parties to a suit on the note in which 
defendant seeks merely to avoid fur- 
ther liability without a recovery of 
money paid, it is not necessary that 
defendant should offer to reconvey the 
land as a part of a plea that the con- 
veyance was fraudulent. Morris v. 
ee 85 S.W. 1015, 38 Tex.Civ.App. 


[b] Purchaser entitled to recoup- 
ment need not, in his answer, offer to 
rescind the contract. Goodwin  v. 
Robinson, 30 Ark. 535. 

65. Paolini v. Sulprizio, 258 P. 380, 
201 Cal. 683. 


66. Ito v. Watanabe, 2 P.(2d) 799, 
213 Cal. 487. 


[a] In action by vendor for hbal- 
ance of price, the purchaser could de- 
fend on the ground of fraud without 
pleading either affirmance or rescis- 
sion of the contract, under Civ. Code 
§ 1691. Ito v. Watanabe, 2 P.(2d) 799, 
213 Cal. 487. 


67. Cabaniss v. Dallas Land Co., 
87 S.E. 653, 144 Ga. 511; Keating v. 
Woods-Young Co., 155 S.E. 206, 42 
Ga.App. 63; Tinsley v. Ogg, 7 Dana 
(Ky.) 385. See Honour v. Smith, 147 
S.E. 190, 39 Ga.App. 387 (plea to 
rescind purchase for vendor’s fraud, 
alleging that purchaser promptly com- 
plained, showed complaint after dis- 
covery of fraud). 


[a] Before deed. — The purchaser 
should allege that the fraud was not 
discovered when he received the deed, 
as otherwise a waiver of fraud would 
be shown by his acceptance of a deed 
with knowledge thereof. ‘Tinsley v. 
Ogg, 7 Dana (Ky.) 385. 


[b] Date not sufficiently specified. 
—Under Civ. Code (1910) § 4305, a 
eross petition in an action on a pur- 
chase-money note was properly dis- 
missed where it alleged that the false 
representations on which defendant 
relied became known to him “after the 
execution of the note,’ but did not 
show when he acquired such knowl- 
edge, or that he restored or offered to 
restore that which he had received or 
claimed a rescission of the contract, 
except in the answer. Cabaniss v. 
Dallas Land Co., 87 S.E. 653, 144 Ga. 
ye kale 


E au Goodwin y. Robinson, 30 Ark. 
35. 
[a] Recoupment.—One who pur- 


chases on the false and fraudulent 
representations of his vendor as to 
the quality of the land is entitled to 
recoup his damages in an action for 
the purchase money, and need not al- 
lege in his answer when he discovered 


Discovery of fraud. 
and denied®® that a defendant relying on the de- 
fense of fraud should allege when he first discovered 


It has been both affirmed®’ 


[§ 1479] (i) Payment. Under the general rules,®*® 
a purehaser’s plea of payment should state the time 
at which payment was made.’° 


[§ 1480] c. Replication or Reply and Subsequent 
General rules’! govern the replication or 
reply and subsequent pleadings in an action for pur- 
Thus the replication or reply must 
state facts and not conclusions of law,*? must be 
sufficient in substance to meet and answer the mat- 
ters alleged in the plea or answer,’* as by denying 


the fraud. Goodwin v. Robinson, 30 
Ark. 535. 
69. See Payment §§ 132-153. 


70. O’Neal v. Phillips, 10 S.H. 352, 
83 Ga. 556. 


71. See Pleading §§ 392-442. 


72. See cases infra this note; 
infra notes 73-77. 

[a] In Georgia, under the code, if 
defendant sets up a legal defense to 
an action at law for purchase money, 
plaintiff may reply some equitable 
matter, but in order to do so, he must 
amend his declaration so as plainly 
and distinctly to set forth such 
equitable reply. Smith y. Eason, 46 
Ga. 316. 


73. Warner v. Hatfield, 4 Blackf. 
(Ind.) 392. 


74. Ala.—Varnon v. Nabors, 66 So. 
593, 189 Ala. 464. 


Tll.— Bourland y. Gibson, 
39, 124 Tt 602. 


Ind.—Gorham v. Reeves, 3 Ind. 83; 
McCulloch v.. Dawson, 1 Ind. 413, 
Smith 245. 


N.Y.—Camp v. Morse, 5 Den. 161. 


Tex.—Guinn v. Ames, 83 S.W. 232, 
36 Tex.Civ.App. 613. 


Vt.—Dibble v. Deerfield River Co., 
38 A. 161, 69 Vt. 482. 


Sees aan Vv. Ross, 20 U.C.Q:B 


and 


17 N.E. 


[a] Where defendant pleads fraud 
and deception in sale, plaintiff must 
plead and prove a ratification and 
waiver of the fraud in order that the 
Same should form the basis of a judg- 
ment in his favor. Guinn vy. Ames, 83 
S.W. 232, 36 Tex.Civ.App. 613. 


[b] Replication or reply held suf- 
ficient.—(1) Where the answer al- 
leges that before conveyance judg- 
ment had been rendered against the 
vendor, which was a lien on the land, 
and plaintiff replies that the amount 
of the judgment was much less than 
the sum agreed to be paid for the con- 
veyance, and demands judgment for 
the residue the reply is sufficient. 
Huston v. Stewart, 64 Ind. 388. (2) 
Where the answer is that plaintiff 
was not seized, etc., in the language 
of his covenant, a reply which denies 
that he was not seized is technically 
bad, as plaintiff should reply, in the 
words of the covenant, that he was 
seized; but as it is substantially good, 
it must he considered as a valid reply, 
under Wis. Code § 61, which allows 
general demurrers for “insufficiency.” 
Flanders v. McVickar, 7 Wis. 372. 
(3) Where defendant pleads that the 
vendor had no title, that he had not 
conveyed, etc., a replication that the 
consideration had not failed as al- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1480-14831 


and putting in issue some material fact stated there- 
in,‘® and must not be open to the objection of duplic- 
ity.“ A rejoinder confessing that the vendor ten- 
dered a deed, but alleging that he did not tender a 
good title, because he had none, is good on a general 


demurrer.7* 


[§ 1481] d. Amendments—(1) By Plaintiff Ven- 
dor. Under the general rules,’8 plaintiff, in a suit 
to recover the purchase money, may, in a proper 
case, amend his initial pleading so as to sue for 
rescission of the contract of sale,7® or to ask for a 
judgment quieting title,’° ang it is within the dis- 
cretion of the court to permit amendment of the 
complaint to include an averment of ability and will- 
ingness to make and tender a deed.$! 


leged is good. Davis v. Heady, 7 
Blackf. (Ind.) 261. (4) Where de- 
fendant, when sued on a note for the 
price of real estate, relied on a defic- 
iency in quantity as a defense, a 
replication, if alleging defendant’s 
waiver by keeping the land with 
knowledge of the deficiency, would 
have met the defense. Varnon vy. 
Nabors, 66 So. 593, 189 Ala. 464. 


-[c] Replication or reply held in- 
sufficient.—(1) To a plea that plain- 
tiffs were not at the time owners of 
the land mentioned in the plea,a rep- 
lication that plaintiffs together with 
their wives were the owners in fee of 
the land mentioned in the plea, but not 
alleging that they were owners at the 
time when the deed was to have been 
executed, is insufficient. Gorham vy. 
Reeves, 3 Ind. 83. (2) Where de- 
fendant pleads the nonexecution of a 
deed by the vendor under a contract 
making such an act concurrent with 
payment by the purchaser, a replica- 
tion which relies on the fact that 
defendant had not made a demand of 
the deed is bad. Warner v. Hatfield, 4 
Blackf. (Ind.) 392. (3) Where the 
plea in an action on a note alleges 
that it was given for lands to be con- 
veyed by plaintiff one year before the 
note was payable, but that plaintiff 
had failed to convey, a reply that 
plaintiff had not refused to convey is 
bad, as no demand is needed where 
the note could not be operative until 
the conveyance was given or waived. 
Bourland vy. Gibson, 17 N.E. 319, 124 
Till. 602. (4) Where defendant, when 
sued on a note for the price of land, 
alleged a deficiency in the quantity, a 
replication averring performance by 
a conveyance of all the land stipulat- 
ed for so far as plaintiff knew was 
bad because of the qualification. Var- 
non v. Nabors, 66 So. 593, 189 Ala. 
464. (9) Other cases. Camp v. 
Morse, 5 Den. (N.Y.) 161; Shaw v. 
Ross, 20 U.C.Q.B. (Ont.) 262: 


75. Dibble v. Deerfield River Co., 
38 A. 161, 69 Vt. 482. ; 


76. McDaniel v. Grace, 15 Ark. 465; 
Dibble v. Deerfield River Co., 38 A. 
161, 69 Vt. 482. 

[a] Duplicity shown.—A_ replica- 
tion by way of general denial to sev- 
eral pleas is bad at common law on a 
special demurrer. Dibble v. Deerfield 
River Co., 38 A. 161, 69 Vt. 482. 


[b] Duplicity not shown.—Where 
defendant relies on an invalid con- 
veyance, allegations of fraud made by 
him are immaterial, and their denial 
in the replication is surplusage and 
does not render it duplicitous. Mc- 
Daniel v. Grace, 15 Ark. 465. 


77. Kelly v. Dooling, 23 Ark. 582. 
78. See Pleading §8§ 656-701. 


79. Stuart v. Westerheide, 289 P. 
721, 144 Okl. 150. 
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| not, however, add a cause of action which has arisen 
after the writ was issued.®2 
~ [§ 1482] (2) By Defendant Purchaser. 
the general rules,** a defendant sued for the pur- 
chase money of real estate may, in a proper case, 


Under 


amend his answer so as to plead failure of consid- 


General. 


Plaintiff may | by the proof.’® 


[a] If purchase-money notes are 
barred by limitations, and the limi- 
tation is pleaded as a defense, the 
vendor may amend his petition and 
sue to rescind the contract of sale 
and recover possession of the realty. 
Stuart v. Westerheide, 289 P. 721, 144 
Okl. 150. 


80. Adkins v. Harn, (Tex.Civ.App.) 
23 S.W. 2/8: 


[a]. Thus, where, in an action ona 
not given for the price of land, de- 
fendant defeats the claim by the plea 
of the statute of limitations, plaintiff 
is entitled to amend his pleading for 
a judgment quieting title in him. Ad- 
kins v. Harn, (Tex.Civ.App.) 23 S.W. 
28. 


81. Woodbury v. Evans, 30 S.E. 2, 
1272 IN:C. 779: 

82. Hargreaves v. Security Inv. 
Co., 7 Sask.L. 125, 19 Dom.L.R. 677. 


[a] Installment due after com- 
mencement of action cannot be added. 
Hargreaves v. Security Inv. Co., 
Sask.L. 125, 19 Dom.L.R. 677. 


83. See Pleading §§ 702-719. 


84. Hall v. McArthur, 9 S.E. 534, 
82 Ga. 572. 


[a] For example, defendant may 
be permitted, under Code § 3741, to 
amend his plea of the general issue, 
so as to plead failure of considera- 
tion. Hall v. McArthur, 9 S.E. 534, 
82 Ga. .572. 


85. Bishopric v. York, 
22. 


[a] Amended answer held suffi- 
cient.—An amended answer to an ac- 
tion on purchase-money notes alleg- 
ing that defendant was ‘induced to 
give the notes by the false and fraud- 
ulent representations of the payee, 
and that defendant had no other 
means of information, is legally suffi- 


1 Alta.L. 


cient. Copeland yv. Gorman, 19 Tex. 
253. 
86. Puckett v. Jones, 136 S.E. 462, 


36 Ga.App. 253. 


[a] Additional reason for allowing 
defense.—A purchaser, sued on a pur- 
chase-money note, may amend the 
answer by alleging insolvency of the 
vendor as an additional reason for al- 
lowing the defense of deficiency in 
land conveyed. Puckett v. Jones, 136 
S.E. 462, 36 Ga.App. 253. 

87. See case infra this note. 

{a] Amendment held not to set up 
distinct agreement but merely to 
make the answer more certain with 
respect to the original agreement of 
sale. McGee v. Craven, 11 S.E. 375, 
106 N.C. 351. 


88. See Pleading §§ 1144-1211. 


89. Ariz.—tLight v. Chandler Im- 
provement Co., 261 P. 969, 33 Ariz. 101, 
Fy (eA sete mL Os 


eration,** fraud,’°> or insolvency of the vendor.’® 
It would seem that defendant may not so amend 
his answer as to set up an agreement distinct from 
the contract of sale.87 

[§ 1483] e. Issues, Proof, and Variance—(1) In 
Under the general rules,** only such mat- 
ters may be considered and adjudicated as are prop- 
erly put in issue by the pleadings, and supported 


A vendor may recover sums due 


Colo.—Rhodes v. Wilson, 20 P. 746, 
12 Colo. 65. 


La.—American Homestead Co. v. 
Karstendick, 35 So. 964, 111 La. 884. 


N.Y~—Reynolds v. Strong, 31 N.Y. 
S. 329, 82 Hun 202. 


N.C.—Battery Park Bank v. Lough- 
ran, 36 S.B. 281, 126 N.C. 814. 


Tex.—Bellamy v. McCarthy, 12 S.W. 
849, 75 Tex. 293. 


Utah.—Kelly v. Kershaw, 16 P. 488, 
5 Utah 417. 


[a] Where cross complaint alleges 
that the deed professed to convey cer- 
tain land, but does not allege that it 
did not so convey it, any mistake in 
the description of the land conveyed 
cannot be considered. Kelly v. Ker- 
shaw, 16 P. 488, 5 Utah 417. 


{b] Issue raised.—Where the pur- 
chaser could set off against the price 
a proportionate value of the portion 
of the lots which vested in an adjoin- 
ing owner, the issue was whether the 
land which the purchaser failed to 
obtain fell within the described sur- 
vey and was not as to the establish- 
ment of a dividing line between con- 
tiguous landowners. Roberts v. Ben- 
son, 132 S.E. 110, 35 Ga.App. 135. 


[c] Issue not raised.—Allegations 


‘that the vendor represented that the 


land contained so many acres, and 
that the purchaser purchased relying 
on such representations, whereas it 
contained a lesser quantity, do not 
raise the issue that part of the land 
described was held by an adverse su- 
perior title, whereby its. possession 
was lost to ‘the purchaser. Bellamy 
v. McCarthy, 12 S.W. 849, 75 Tex. 293. 


{d] - Relief warranted under plead. 
ings.—Where the complaint states a 
cause of action on the purchaser’s 
note, the answer sets up a failure of 
consideration by reason of the ven- 
dor’s inability to convey a good title, 
and the reply alleges that such ina- 
bility was due to the purchaser’s fail- 
ure to pay the debt as it matured, the 
determination of the question does 
not require the aid of any principles 
of equity, but simply legal principles, 
and therefore relief is warranted un- 
der the pleadings. Rhodes vy. Wilson, 
20 P. 746, 12 Colo. 65. 


[e] Where purchaser refuses to 
accept deed on the ground that, un- 
der the will of a former owner, third 
persons claim the title, that question 
will not be decided in an action by 
the vendor for the purchase money, 
since the decision would not bind such 
third persons. Reynolds vy. Strong, 31 
N.Y.S. 329, 82 Hun 202. 


[f] Plaintiff’s title to land may be 
examined in an action on a bond given 
for the purchase of land in another 
state. Clarke v. McIntire, Add. (Ph.) 
235. 
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under an oral contract contemporaneous with the 
written contract of sale although his petition has not 
alleged that anything was omitted from the written 
contract by fraud, accident, or mistake.°° 


Affirmative defenses must be pleaded to be avail- 


able as issues in the ease.?1 


Plaintiff defending against counterclaim may not 
urge defenses that he has not pleaded.®? 


[§ 1484] (2) Matters Which Must Be Proved. 
In an action by the vendor for purchase money due, 
as in civil actions generally,?* every fact essential 
cause of aetion,®4 or the 
purchaser’s defense,®® must be proved, as well as 
All material allegations must be prov- 


to constitute the vendor’s 


pleaded.?® 

90. Potter v. Grimm, 94 A. 185, 248 
Pa. 440, 12 A.L.R. 349. 

[a] Tllustration.—Where a _ land- 


owner was induced to sell her land 
for two thousand dollars by an au- 
thorized oral promise of the purchas- 
er’s agent that she would be paid an 
additional amount, such as, added to 
damages recovered from the court for 
the location of a road through the 
land, would amount to one thousand 
dollars, and where the county paid her 
five hundred dollars in land damages, 
she was entitled to recover two thou- 
sand five hundred dollars from the 
purchaser on delivery of the deed, al- 
though the petition in the action 
therefor did not allege that anything 
was omitted from the contract of sale 
by fraud, accident, or mistake. Pot- 
ter v. Grimm, 94 A. 185, 248 Pa. 440, 
12 A.L.R. 349. 


91. Battery Park Bank vy. Lough- 
ren, 30 S.E. 17, 122 N.C. 668. 


{a] Limitations.—The statute of 
limitations must be pleaded if defend- 
ant wishes to rely on that defense. 
Battery Park Bank v. Loughren, 30 S. 
Wiese NsOw O68 Necessity OF 
pleading statute generally see Limita- 
tions of Actions § 718. 


92. Rowell v. Rhadans, 175 N.W. 
937, 171 Wis. 86. 


[a] TIllustration.—Where a _ pur- 
chaser’s answer and counterclaim in 
an action on a note, for the purchase 
price of land alleged that plaintiff had 
no title to part of the land deeded, and 
plaintiff's reply was merely a general 
denial, defendant was entitled to re- 
cover the value of the land as to 
which title had failed on the deed’s 
execution being admitted, since the 
question whether the description in 
the deed was inserted by fraud or 
mutual mistake was not presented by 
the pleadings, plaintiff having failed 
to allege fraud or mistake in his re- 

ply. Rowell v. Rhadans, 175 N.W. 937, 
sat Wis. 86. 


93. See Pleading §§ 1160-1166. 
94. Harper v. Bronson, (Fla.) 139 
So. 203; Bryan L. Kennelly, Ine. v. 


Shapiro, 226 N.Y.S. 692, 222 App.Div. 
488 [aff 166 N.E. 309, 250 N.Y. 524]. 


[a] Readiness to perform.—Al- 
though actual tender of the deed had 
been waived, it was incumbent on a 
plaintiff suing on a purchase-money 
check after the date set for closing 
title to prove that on the date set he 
was ready, able, and willing to per- 
form. Bryan L. Kennelly, Inc.. v. 
Shapiro, 226 N.Y.S. 692, 222 App.Div. 
488 [aff 166 N.E. 309, 250 N.Y. 524]. 


[b] Tender.—In an action on the 
last of notes given under an execu- 
tory land contract, or for the sum of 
all the notes after maturity, plaintiff 
must prove tender of the deed or of- 
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proved.®§ 


[§§ 1483-1485 


ed,®? although an immaterial allegation need not be 


Adequacy of consideration. In an action at law for 
the purchase price, the vendor may recover withoug 
proof that the consideration was fair and adequate.°? 


[§ 1485] (3) Conformity between Pleadings and 


fer to perform the vendor’s covenants. 
Harper v. Bronson, (Fla.) 139 So. 
203. 

Adequacy of consideration see infra 
text and note 99. 


95. Light v. Chandler Improve- 
ment Co., 261 P. 969, 833 Ariz. 101, 57 
AR: 107; Exchange State Bank v. 


Buckley, 194 N.W. 949, 198 Iowa 437; 
American Homestead Co. Vv. Karsten- 
diek, 35 So. 964, 111 La. 884. 


[a] Noncompliance with home- 
stead statute.-—Where a homestead 
association sues to reaover the price 
of property, and defédndant alleges 
that plaintiff has not complied with 
the statute authorizing sales by home- 
stead associations, but no proof is 
adduced in support of the allegation, 
the defense is entitled to no considera- 
tion. American Homestead Co. v. 
Karstendiek, 35 So. 964, 111 La. 884. 


[b] Recoupment for fraud. — A 
purchaser relying on the defense of 
recoupment for false representations 
by the broker must prove that the 
vendor refused to accept rescission 
with knowledge of the representa- 


tions. Light v. Chandler Improve- 
ment Co., 261 Pi: 969, 33 Ariz. 101; 57 
A.L.R. 107. 

[ce] Rescission.—In an action ona 


note given -.as part of the purchase 
price for land, wherein the defense of 
fraudulent misrepresentations was in- 
terposed, defendant, in order to avail 
himself of the fraud pleaded as a com- 
plete defense, was required to prove 
a rescission of his contract, and fail- 
ure to do so was fatal. Exchange 
State Bank v. Buckley, 194 N.W. 949, 
198 Lowa 437. 


96. Pleadings see supra §§ 1460- 
1482. 

97. Warwick v. Hitchings, 96 P. 
960, 50 Wash. 140. 

98. Warwick v. Hitchings, supra. 

[a] Partnership of purchasers.— 
Where the allegation in a complaint 
that defendants were partners is im- 
material, their liability on the pur- 
chase of land from plaintiff being the 
same whether they were partners or 
joint purchasers, such allegation need 
not be proved. Warwick y. Hitchings, 
96 P. 960, 50 Wash. 140. 


99. Burg Bros. v. Bercut, 238 P. 
166, 73 Cal. 114; Bonner v. Finney, 294 
P. 466, 110 Cal.App. 518. 

1. See Pleading §§ 1167-1211. 

2. Colo.—Mosier v. Kershaw, 66 P. 
449, 16 Colo.App. 453. 

Ill.—Runkle v. Johnson, 30 Ill. 328, 
83 Am.D. 191; Coddington vy. Hoblit, 
49 Ill.App. 66. 

Ky.—Tinsley v. Ogg, 7 Dana 385; 
Neafus v. Richardson, 7 Ky.L. 376. 

Me.—Harmon vy. Harmon, 63 Me. 


Proof. In actions by a vendor for the purchase mon- 
ey, as in civil actions generally,’ the proof must 
correspond with, 
ed by the pleadings.” 
any rule or principle of law may be introduced if 
it tends to support or controvert an issue raised by 
the pleadings,* as in the case of evidence relative 


and be confined to, the issues rais- 
Any evidence not excluded by 


437. 


Neb.—Waters v. Phelps, 116 N.W. 
783, 81 Neb. 674. 


Pa.—Siltzell v. Michael, 3 Watts & 
S. 329. 4 
Tenn.—Winchester Bank v. White, 
84 S.W. 697, 114 Tenn. 62. 
3. Cal.—Paolini v. Sulprizio, 258 P. 
380, 201 Cal. 683. 


Ill.—Runkle y. Johnson, 30 Ill. 328, 
83 Am.D. 191. 


Ind.—Stearns v. Dubois, 55 Ind. 257. 


N.Y.—MeNeil v. Goldstein, 260 N.Y. 
S. 852, 237 App.Div. 129. 


Or.—Fletcher v. Yates, 211 P. 179, 
105 Or. 680. 


Pa.—Stubbs v. King, 
206. 

Wis.—Noonan vy. Ilsley, 22 Wis. 27. 

[a] Ability to perform.—A stipu- 
lation and order, whereby a complaint 
on two purchase-money notes evi- 
dencing independent covenants was 
amended to include the final note, en 
which the action was commenced 
after the law day, changed the situa- 
tion of the parties so that the action 
in effect became one for the purchase 
price, and permitted defendant to 
prove, as defense and counterclaim to 
all notes, that plaintiff was not in a 
position to make the conveyance. Mc- 
Neil v. Goldstein, 260 N.Y.S. 852, 237 
App.Div. 129. 

[b] Claim of gift.—(1) Ina ven- 
dor’s action to recover the price of 
land conveyed to defendant by a deed 
reciting a consideration of two thou- 
sand dollars, defendant under the gen- 
eral issue was entitled to introduce 
any evidence which would disprove 
the statement of the complaint, the 
case not being one of confession and 
avoidance, but rather one which could 
have been litigated in the general is- 
sue of “promise ASe Day Or Nokes 
Fletcher v. Yates, 211 P. 179, 105 Or. 
680. (2) In an action by a grantor 
against his grantee to recover the con- 
sideration named in the deed, a recital 
in the deed that the consideration had 
been paid was admissible to support 
defendant’s plea of a gift and denial 
of liability for the recited considera- 
tion, although payment was not plead- 
ed in the answer. Fletcher y. Yates, 
supra. 


{[c] Damages. — Where defendant 
sets up a counterclaim for damages 
for a breach of plaintiff’s covenants, 
plaintiff, without having pleaded such 
facts, may show that defendant, after 
his purchase, conveyed the land to 
another, and that defendant and his 
grantee had gone into possession, as 
such evidence was in any event proper 
on the issue of damages, 

Ilsley, 22 Wis. 27. 


{d] Fraud.—In an action by a ven- 


14 Serg.&R. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Noonan v.- 


§§ 1485-1487] 


to boundaries,‘ title,®> and value.® 


mit introduction of evidence 


not introduce evidence of an 


dor on a land contract, the purchas- 
er’s evidence of collateral fraud was, 
the pleading being sufficient to raise 
the issue of collateral fraud, improp- 
erly excluded, although the purchaser 
did not allege readiness and willing- 
ness to perform. Paolini v. Sulprizio, 
258 P. 380, 201 Cal. 683. 


4 Stubbs v. King, 14 Serg.&R. 
(Pa.) 206. 
{a] Under plea of payment and no- 


tice of special matter, defendant may 
prove that, while he was treating for 
the purchase, plaintiff showed him, 
as the boundaries, lines which were 
afterward found not to be the bound- 
aries of the land conveyed, and that 
the lines designated in the convey- 
ance excluded the land which was 
shown to him as part of the tract. 


Stubbs v. King, 14 Serg.&R. (Pa.) 
206. 
5. Runkle v. Johnson, 30 Ill. 328, 


SS uA OMe 


[a] Control of title—Where the 
answer sets up a want of title, plain- 
tiff, in response to such defense, may 
show that, although he djd not hold 
the title, he controlled it, so that he 
was able to comply with his agree- 
ment. Runkle v. Johnson, 30 Ill. 328, 
83 Am.D. 191. : 


6 Stearns v. Dubois, 55 Ind. 257. 


[a] Where complaint contains one 
paragraph based on special contract, 
and another on quantum valebat, un- 
der the latter plaintiff may introduce 
evidence in chief. of the value of the 


property. Stearns v. Dubois, 55 Ind. 
Dist 
7. Stephenson v. Neppel, 182 N.W. 


369, 192 Iowa 246. 


[a] Error to exclude.—In an ac- 
tion against a purchaser for an_in- 
terest installment, an answer pleading 
facts from which it could be inferred 
that plaintiff had abandoned the con- 
tract and did not intend to carry out 
the terms thereof raised such issue, 
so that it was error to sustain objec- 
tion, on the ground of immateriality, 
to a question asked plaintiff, on cross- 
examination, whether he had taken 
any steps toward a cancellation of the 
contract. Stenhenson vy. Neppel, 182 
N.W. 369, 192 lowa 246. 

g. Colo.—Mosier v. Kershaw, 66 P. 
449, 16 Colo.App. 453. 

Mich.—Bishop v. Dodge, 
100%, 196 Mich. 231. 

N.Y.—Disbrow v. Harris, 25 N.E. 
356, 122 N.Y. 362. , 

Tex.—Wilburn v. McCoy, (Civ.App.) 
15 S.W. 194. 

vt.—Alden v. Parkhill, 18 Vt. 205. 

Wash.—Stankey v. Godwin, 291 P. 
725, 158 Wash. 494. 


162 N.W. 


Although defend- 
ant fails formally to plead cancellation or abandon- 
ment of the contract by plaintiff, where defendant 
does plead facts from which abandonment might be 
inferred, evidence of abandonment is admissible.7 
But evidence not within the issues framed by the 
pleadings should be excluded.* Where a plaintiff has 
failed to perform an agreement to convey, he cannot 
show, in the absence of proper allegations, that he 
has always been ready, willing, and able to perform,? 
nor that performance would have been useless.t° Af- 
firmative defenses should be pleaded in order to per- 
relative thereto. 
Where defendant pleads the general issue, he may 
affirmative defense 
as to which he has not given special notice,” and 
under the general issue in assumpsit on a purchase- 
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legations of the 


[§ 1487] 13. 


See Pine Hills v. Lehmann, 126 So. 
209, 169 La. 838 (holding that in an 
action on notes given for lots, exclud- 
ing defendant’s testimony that fraud 
was practiced on her, was not error, 
where during trial defendant’s coun- 
sel disclaimed any purpose to charge 
fraud). 

[a] Where, in suit for price of sev- 
eral tracts of land, purchaser pleads 
false representations as to the number 
of acres in one of the tracts, evidence 
is irrelevant that another of the 
tracts contained an acreage in excess 
of that called for so that the vendor 
had conveyed in the aggregate more 
acres than he had agreed, when no 
such excess is pleaded in the com- 
plaint. Wilburn v. McCoy, (Tex.Civ. 
App.) 15 S.W. 194. 


9. Underwood v. Tew, 34 P. 1100, 
7 Wash. 297; 


10. Underwood v. Tew, supra. 


11. Mosier v. Kershaw, 66 P. 449, 
16 Colo.App. 453. 


[a] Bona fides of sale.—Where the 
maker of a note given as the purchase 
price of land fails to allege any fraud 
or misconduct in a sale of the prop- 
erty under foreclosure against his 
grantee, who had assumed payment of 
the note, evidence to impeach the bona 
fides of the sale is inadmissible. 
Mosier v. Kershaw, 66 P. 449, 16 Colo. 
App. 453. 


12. Bishop v. Dodge, 
1002, 196 Mich. 231. 


[a] MTlustration.—In an action on 
a note for the price of land, under a 
plea of general issue with notice of 
special defenses of fraud and want of 
consideration, evidence that the note 
was not paid because the deed did not 
accompany it, according to the agree- 
ment, when forwarded for payment, 
was inadmissible, as such agreement 
was an affirmative defense of which 
no special notice had been given. 
Bishop v. Dodge, 162 N.W. 1002, 196 
Mich. 231. 


13. Alden v. Parkhill, 18 Vt. 205. 
14. Disbrow v. Harris, 25 N.E. 356, 
122 N.Y. 362. 


15. Gray v. Moorehead, 9 S.C.L. 
439: Horne v. Wingfield, 3 M.&G. 335 
42 E.C.L. 27, 133 Reprint 1046. 


[a] Allegation that vendor deliv- 
ered abstract of title to the purchas- 
er is not sustained by proof that the 
vendor caused the lease and assign- 
ment which composed the whole title 
to be handed to the purchaser for 
perusal. Horne v. Wingfield, 3 M.&G. 
33, 42 E.C.L. 27, 133 Reprint 1046. 


[b] Where declaration contains 
only counts for money had and re- 
ceived, and fox money paid, proof of a 
special contract to pay for land sold 


162 N.W. 
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money note, defendant cannot give in evidence a 
breach of a covenant against encumbrances,'* al- 
though general allegations in a counterclaim, which 
would support a charge of fraud, have been held 
sufficient to admit evidence thereof, even in cases 
where, for want of a direct allegation of fraud, the 
pleading would be insufficient on demurrer.** 


[§ 1486] (4) Effect of Variance. A plaintiff ven- 
dor!® or defendant purchaser?® can sueceed only on 
evidence that corresponds substantially with the al- 


pleadings, although an immaterial 


variance is not fatal to recovery or defense.‘ 


Plea of failure of consideration may be sustain- 
ed by proof of a total want of title to the Jand.'8 


Evidence!®—a. Presumptions and 


Burden of Proof—(1) In General. The general rules 


and delivered will not sustain 
Gray v. Moorehead, 9 S.C.L. 439. 


16. .Sanderlin v. Willis, 25 S.B. 437, 
98 Ga. 278; Winchester Bank v. 
White, 84 S.W. 697, 114 Tenn. 62; 
Buena Vista Co. v. Billmyer, 37 S.E. 
583, 48 W.Va. 382. 


_[a] Plea for rescission, in an ac- 
tion on a note given for the price of 
land, alleging a refusal of the vendor 
to convey on demand and tender of 
the price by the purchaser, is not sus- 
tained by:evidence of the inability of 
the vendor to convey for lack of title, 
since that is a distinct defense. San- 
por v. Willis, 25 S.E. 437, 98 Ga. 


it. 


[b] Proof of general verbal guar- 
anty made by a vendor as to future 
undertakings by third persons in the 
vicinity of the property sold, the ef- 
fect of which would be to enhance the 
vaiue of the property, not shown to be 
made as a specific inducement to se- 
cure the contract’ in suit, is insuffi- 
cient to sustain a plea alleging that 
in consideration of the making of such 
contract plaintiff undertook and prom- 
ised that such future undertakings 
would certainly be done and 


per- 
formed by plaintiff and others. Buena 
a| Vista Co. v. Billmyer, 37 S.E. 583, 


48 W.Va. 382. 


[ec] Title-—Defendant cannot de- 
feat an action for the balance of the 
price of land by introducing a deed 
showing an outstanding title without 
pleading the same. Winchester Bank 
v. White, 84 S.W. 697, 114 Tenn. 62. 


17. Devalinger v. Maxwell, 54 A. 
684, 20 Del. 185; Loeffler v. Bleier, 117 
N.Y.S. 163, 63 Misc. 352; Archibald 
v. Ford, 246 P. 380, 117 Okl.-19; Denn 
v. Peters, 59 P. 1109, 36 Or. 486. 


fa] Mlustrations.—(1) Where the 
proof in support of a complaint ask- 
ing for the whole contract price shows 
that only a part is due, and defendant 
has answered the complaint on the 
correct theory as shown by the proof, 
the variance is immaterial, and plain- 
tiff may recover the part due. Loeffler 
vy. Bleier, 117 N.Y.S. 168, 63 Misc. 352. 
(2) The variance between an allega- 
tion that defendant agreed to pay two 
hundred dollars in one year, etc., and 
proof that he agreed to pay only one 
hundred dollars the first year, is not 
material, under Hill Annot. L. § 96, de- 
claring that no variance between the 
pleadings and proof shall be deemed 
material unless it actually misled the 
adverse party to his prejudice. Denn 
vy. Peters, 59 P. 1109, 36 Or. 486. 


18. Tyler v. Young, 3 Ill. 444, 35 
Am.D. 116. 

19. Evidence in proceedings to en- 
force vendor’s lien see supra §§ 1263-— 
1270. 
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governing burden of proof and presumptions?° ap- 
ply in actions by the vendor of realty to recover the 


purchase money.”* 
Burden on vendor. 


20. See Evidence §§ 13-88. 


21. See cases infra this note; 
notes 22-40; and §§ 1488-1490. 

[a] Where holder of outstanding 
title is made party defendant and files 
a cross petition and alleges that he is 
the owner of the land, the burden is 
on such holder to establish every fact 
necessary to be shown in ejectment. 
Red River fron Mfg. Co. v. Rainey, 7 
Ky.L. 226. 

22. Ala.—Daughdrill v. Lockhart, 
61 So. 802, 181 Ala. 338. 

Ind.——Way v. Simmons, 8 Blackf. 
559. 


Iowa.—Garretson v. Bitzer, 10 N.W. 
818, 57 Iowa 469. 

N.Y.—Algie v. Wood, 43 N.Y.Super. 
46° [dism 75 N.Y. 610]; (Tappan v. 
Young, 9 Daly 357. 

Pa.—Hite v. Kier, 38. Pa. 72. 

Tex,—Donoho v. Lewis, (Civ.App.) 
1 S.W.(2d) 481 [aff (Commn.App.) 12 
S.W.(2d) 983]. 

[a] Validity of assessments.— 
Where the purchaser stipulates to re- 
fund to the vendor any amounts the 
latter may pay for assessments that 
may be confirmed against the prop- 
erty, in an action by the vendor to re- 
cover amounts so paid the burden is 
on him to prove such assessments to 
be valid, and that the statutory re- 
quirements have been complied with 
in making the assessments. Tappan 
Vv, Young, 9 Daly (N-Y.) 357. 

[b] Where complaint shows that 
there were liens, it cannot be pre- 
sumed that there were none, and the 
burden of proof is on plaintiff to show 
that they were not more than a cer- 
tain amount. Algie v. Wood, 43 N.Y. 
Super. 46 [dism 75 N.Y. 610]. 


23. Bobbitt v. Van Eaton, 226 N.W. 
79, 208 Iowa 404. 

[a] Rule applied. — Failure to 
prove an alleged oral agreement that 
the conveyance of realty to a second 
purchaser, should not relieve the origi- 
nal purchasers from liability under 
a written contract was fatal to re- 
covery against the latter. Bobbitt v. 
Van Eaton, 226 N.W. 79, 208 Iowa 
404, 

24. Bobbitt v. Van Eaton, supra; 
Yancey v. Clarkson, 168 S.W. 236, 182 
Mo.App. 435; Donoho v. Lewis, (Tex. 
Civ. App.) 1 S.W. (2d) 481 Laff 
(Commn.App.) 12 S.W.(2d) 983]. 


[a] General denial put the burden 
on plaintiff to exhibit, introduce, or 
account for the contract in suit as 
pleaded, and any matters of defense 
thereafter pleaded in the answer, such 
as plaintiff’s failure to furnish an ab- 
stract of title or to present a mer- 
chantable title, would not lift from 
plaintiff the burden of proving his 
case. Donoho v. Lewis, (Tex.Civ. 
App.) 1 S.W.(2d) 481 [aff (Commn. 
App.) 12 S.W.(2d) 983]. 

{[b] Where execution of contract 
was denied by answer in an action on 
a contract for the sale of land, plain- 


infra 


The vendor has the burden of 
proving all facts in issue relied on by him as grounds 
for a recovery, and as to which, by the pleadings, 
he has the affirmative of the issue,?” and has the 
burden of proof to establish by a preponderance of 
the evidence the essential allegations of his com- 
plaint, declaration, or petition,** such as the exist- 
ence of the contract of sale,?* indebtedness of the 
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contract.?§ 


tiff must prove the contract. Yancey 
v. Clarkson, 168 S.W. 236, 182 Mo.App. 

35. 

25. Garretson v. Bitzer, 
818, 57 Iowa 469. 

26. Henderson v. Morton, (Fla.) 
147 So. 456; Graham v. Hanson, 140 
N.W. 774, 93 Neb. 394 [reh den 141 
N.W. 1037, 93 Neb. 605]; Hite v. Kier, 
38 Pa. TZ. 

[a] Furnishing of title certificate. 
—Where the balance of purchase 
money is deposited with a third per- 
son, to be paid when the land is sur- 
veyed and a plat and a certificate of 
title that the land has no mountain 
upon it are furnished, the burden is 
on the vendor to show substantial 
compliance with the agreement to en- 
title him to the deposit. Graham v. 
Hanson, 140 N.W. 774, 93 Neb. 394 
{reh den 141 N.W. 1037, 93 Neb. 605]. 

27. McNeil v. Goldstein, 260 N.Y.S. 
852, 237 App.Div. 129. 


28. Burden of proof as to title and 
conveyance see infra § 1488. 


29. Ill—Topper v. Snow, 20 Ill. 
434, 


10 N.W. 


Iowa.—Stone v. Boone, 7 N.W. 589, 
55 Iowa 7465, 


Kan.—Smith v. Griffith, 184 P. 725, 
105 Kan. 357. 


Ky.—Schamberg v. Farmer, 37 S.W. 
aye ales eGiel Decl 


Me.—Sawyer v. 
337. 


Mass.—Selleck v. Garland, 69 N.E. 


Vaughan, 25 Me. 


,245, 184 Mass. 596. 


Mo.—Pursley v. Good, 68 S.W. 218, 
94 Mo.App. 382. 


N.Y.—Tallmadge 
Wend. 107. 


Ohio.—Moeskops y. Bodman, 155 N. 
BH. 566, 23 Ohio App. 176. 


Okl.—Robertson vy. Chapel, 
931, 116 Okl. 217. 


Pa.—Wilson v. Cochran, 48 Pa. 107, 
86 Am.D. 574. 


R.I.—Sixth St. Reali: = CO. nv, 
Eorowitz, 148 A. 597, 50 R.I. 445. 


S.C.—Breithaupt v. Thurmond, 37 
S.C.L. 216: 


Tenn.—Bond_ v. 
App.) 54 S.W. 65. 


Tex.—Beauchamp vy. Couch, 117 S. 
W. 924, 54 Tex.Civ.App. 471. 


Wash.—Heinemann v. Sullivan, 106 
P. 911, 57 Wash. 346. 

W.Va.—Ward v. Moore, 55 S.E. 743, 
60 W.Va. 615. 

Burden of proof as to: 


a ens and mistake see infra §§ 1489, 
1490. 


Title, possession, and conveyance see 
infra § 1488. 


30. Stone v. Boone, 
55 lowa 745. 


31. Schamberg v. Farmer, 37 S.W. 
152, 18 Ky.L. 513. 


32. Ward v. Moore, 55 S.E. 743, 60 


v. Wallis, 25 


243 P. 


Montague, (Ch, 


7 N.W. 589, 


Burden on purchaser. 
tablished at least a prima facie case, the burden is 
on the purchaser to prove all matters of defense 
relied on by him,”® such as an agreement to reseind,?° 
breach of a covenant of warranty,*! deficiency in 
quantity of land,** eviction,** failure of considera- 
tion,®* invalidity of the contract,?> payment,®® or 
the vendor’s failure to credit payments through mis- 
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purchaser,?® and performance of,?° or readiness, abil- 
ity, and willingness to perform,?? his part of the 


Where the vendor has es- 


W.Va. 615. 


[a] Where purchaser seeks abate- 
ment of price for a deficiency in the 
quantity of the land, the burden is on 
him to establish such deficiency, and 
unless he does so by sufficient evi- 
dence no abatement can be decreed. 
Wa v. Moore, 55 S.E. 743, 60 W.Va. 


33. Wilson v. Cochran, 48 Pa. 107, 
86 Am.D. 574. 


[a] Tllustration.—Where, in an ac- 
tion for purchase money, the purchas- 
er seeks to detain, by virtue of a cove- 
nant of warranty, the purchase 
money, he is as much bound to prove 
an eviction as if he were plaintiff in 
an action of covenant, as the right 
to detain purchase money is in the 
nature of an action on the covenant, 
and is allowed to prevent circuity. 
Wilson v. Cochran, 46 Pa. 229. 


34. Ill.—Topper v. Snow, 20 Ill. 
434, 

Me.—Sawyer v. Vaughan, 25 Me. 
337. 

N.Y.—Tallmadge v. Wallis, 25 
Wend. 107. 


R.I.—Sixth St. Realty Co. v. Horo- 
witz, 148 A. 597, 50 R.I. 445. 

S.C.—Breithaupt v. Thurmond, 37 
S.C.L, 216: 


fa] Illustration.—Where the de- 
fense of failure of consideration is set 
up to an action on a note, expressing 
therein thaf it was for value received, 
given as the consideration for a deed 
of land, the burden of proof is on the 
maker of the note to show facts which 
will exonerate him. Sawyer v. 
Vaughan, 25 Me. 337. 

[b] Where plea of partial failure 
of consideration is interposed to an 
action on a note, the affirmative of 
the issue rests with defendant, and 
if he fails to sustain his plea, judg- 
ment will be given against him. Top- 
per v. Snow, 20 Ill. 434. 


[c] Where total failure of con- 
Sideration is pleaded, it will not be 
presumed, in the absence of an alle- 
gation to the contrary, that the pur- 
chaser obtained possession of the 
premises, and the burden of showing 
a total failure of consideration is on 
defendant. Tallmadge v. Wallis, 25 
Wend. (N.Y.) 107. 


35. Heinemann v. Sullivan, 106 P. 
911, 57 Wash. 346. 


[a] Illustration. — A purchaser 
seeking to avoid payment of a check 
delivered aS a part payment of the 
price of land purchased has the bur-- 
den of sustaining at least one of the 
defenses set up as grounds of the in- 
validity of the contract. Heinemann 
v. Sullivan, 106 P. 911, 57 Wash. 346. 


36. Smith v. Griffith, 184 P. 725, 
105 Kan. 357; Selleck v. Garland, 69 
N.E. 345, 184 Mass. 596; Moeskops v. 
Bodman, 155 N.E. 566, 23 Ohio App. 
176; Robertson v. Chapel, 243 P. 931, 
PTCSOKU SLE 


[a] Dlustrations.—(1) Where, in 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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take,** tender of reconveyance,?® or the vendor’s 


refusal to perform.®® 


Burden of proving allegations of cross action rests 
on a purchaser instituting the same.*° 


[§ 1488] (2) Title, Possession, and Conveyance.‘! 
Under general rules,*” the vendor ordinarily has the 
burden of proving "that he had the right to pos- 
session of the property sold,** and good title there- 
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fendant had knowledge of the condition of the ti- 


tle at the time the contract was made,*® and that he 


to,*# or, where the contract is executory, that de- 


an action on a contract to pay plain- 
tiff a sum of money on confirmation 
by judgment of title to certain land 
in defendant, plaintiff shows the judg- 
ment, it is incumbent on defendant to 
show payment. Selleck v. Garland, 
69 N.E. 345, 184 Mass. 596. (2) In 
a vendor’s action for balance due un- 
der the terms of a written contract, 
the execution of which was not de- 
~nied, and the answer made the issue 
of payment in that, by agreement 
with plaintiff, defendant paid costs 
of a foreclosure proceeding and paid 
the balance of the contract price to 
the holder of the deed in escrow, the 
burden of proof was properly on de- 
fendant. Smith v. Griffith, 184 P. 725, 
105 Kan. 357. 

Burden of proving payment gen- 
erally as resting on party alleging it 
see Payment § 176. 

37. Bond v. Montague, 
A.) 54 S.W. 65. 


[a] Dlustration.—Where the pur- 
chaser claims that, owing to a mis- 
take, a sum paid by him for an option 
on the land was not credited on the 
purchase price when the transaction 
was closed, as provided by the option, 
the burden of proof is on him to show 
by satisfactory evidence that through 
mistake the payment was not con- 
sidered in the settlement. Bond v. 
Montague, (Tenn.Ch.A.) 54 S.W. 65. 


,. 38 Pursley v. Good, 68 S.W. 218, 
94 Mo.App. 382 

[a] Illustration. — Where land is 
conveyed on an understanding that 
the grantee shall have the privilege 
within a certain time of reconveying 
the land and receiving the cash and 
note given in consideration, and in an 
action on the note the grantee seeks 
to have the note declared unenforce- 
able under the contract, the burden is 
on him to show a tender of a deed of 
reconveyance. Pursley v. Good, 68 S. 
W. 218, 94 Mo.App. -382. 

39. oO v. Couch, 
924, 54 Tex.Civ.App. 471. 

{a] Illustration.—A purchaser in 
a contract of sale of real estate stipt- 
lating that the vendor has sold real 
and personal property for a specified 
price, payable partly in cash and part- 
ly by notes, and fixing the time for the 
execution of the deed, ete., is prima 
facie liable on a note given and ac- 
cepted as the cash payment at the 
time of the execution of the contract, 
and to escape liability he must show 
the vendor’s refusal to perform. 
Beauchamp v. Couch, 117 S.W. 924, 54 
Tex.Civ.App. 471 

40. Harding-Gill Co. v. Borchardt, 
(Tex.Civ.App.) 285 S.W. 698. See also 
supra text and note 21 [a]. 


fa] MTlustration.—In an action by 
a vendor for part of the purchase 
price, the burden of proof to establish 
facts aileged in a cross action show- 
ing failure of consideration is on de- 
fendant. Harding-Gill Co. v. Bor- 
chardt, (Tex.Civ.App.) 285 S.W. 698. 


41. Burden to prove furnishing of 
title certificate see supra § 1487 text 
and note 26 [a]. 


[66 C. 


(Tenn.Ch. 


117 S.W. 


J.—90] 


See supra § 1487. 


Day v. Burnham, 11 S.W. 807, 

12 ew. 148, SOK y. 005) Ll Wynn 292. 
44. U.S.—Hotchkiss v. Floyd, 12 F. 
Cas.No. 6,716 


Ca eran v. Honey, 122 P. 1097, 
18 Cal.App. 230. 
raved .-—Henderson vy. Morton, 147 So. 


Ky.—Day v. Burnham, 11 S.W. 807, 
12 S.W. 148, 89 Ky. 75, 11 Ky.L. 292. 


Mass.—Bennett v. Scheinwald, 147 
N.E. 28, 252 Mass. 23. 


N.J.—Vautrinot v. Booth, 
539,105 N.J.Eq. 211. 


Pa.—Negley v. Lindsay, 67 Pa. 217, 
5 Am.R. 427. 


Tex.—Zimmermann vy. Owen, 77 S. 
W. 971, 34 Tex.Civ.App. 31. 


Va.—Mundy’s Ex’rs v. Garland, 83 
S.E. 491, 116 Va. 922. 


Alta.—Graves v. Mason, 2 Alta.L. 
179; Merriam v. Paisch, 1 Alta.L. 262. 


[a] MTllustrations.—(1) It is in- 
cumbent on plaintiff to show that he 
or the persons who united with him 
in the deed tendered had a good title 
to the land and the right of posses- 
sion, where that fact is denied in the 
answer. Day v. Burnham, 11 S.W. 
807, 12 SOW. 148, 89 Ky. 75, 11 Ky.L. 
292. (2) Where, in an action for the 
purchase money on an agreement to 
make a ‘‘warranty deed,” plaintiff al- 
leges that he has been willing at all 
times to do and perform everything 
required, and defendant inter alia 
pleads that plaintiff was and is not 
seized of the land, the issue thus 
made places the burden on plaintiff to 
show a good title. Negley v. Lindsay, 
67 Pa. 217, 5 Am.R.' 427%) (3) Ven- 
dors, to recover for the purchaser’s 
breach, must show affirmatively that 
they tendered a deed to the purchaser 
which conveyed clear title to the 
premises free from encumbrance, sub- 
ject only to restrictions specified in 
their agreement. Bennett v. Shein- 
wald, 147 N.E. 28, 252 Mass. 23. 


[b] Where plaintiff replies gen- 
erally to plea that he did not own land 
and could not make a good title, the 
burden is on him to prove that he had 
title to the land and could make a 
good title. Hotchkiss v. Floyd, 12 F. 
Cas.No. 6,716. 


{[c] Where plaintiff gave bond to 
convey “as good a deed as can be had,” 
and defendant alleges title and pos- 
session of part of the land in a third 
person, plaintiff must show title and 
right of possession in him, and offer 
to make the deed as covenanted. Day 
v. Burnham, 11 S.W. 807, 12 S.W. 148, 
SIMs Toys Keys 29.2. 


[d] Release of encumbrances.— 
Where a contract to purchase land 
or to pay the difference between the 
fixed contract price and the amount 
realized at a public sale entitled the 
purchaser to a title free from en- 
cumbrances, the vendor, in an action 
for the difference, had the burden of 
proving that encumbrances had been 
satisfied or released before the time 
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has conveyed or tendered conveyance thereof to the 
purchaser,*® or that the purchaser has waived ten- 
der of conveyance,** or accepted a conveyance of 
the property.*® Where the vendor has established a 
prima facie case for recovery of the purchase mon- 
ey, the burden rests on the purchaser to prove that 
the vendor’s title is defective,*® as by reason of build- 


for sale. Mundy’s Ex’rs v. Garland, 
83 S.E. 491, 116 Va. 922 


[e] Where purchaser discovers de- 
fect in title and notifies vendor there- 
of, and of an intention to rescind 
therefor, the burden is on the vendor, 
in an action for the purchase money, 
to show that he had cured the defect 
or given ample SeSUTAnCe of security. 
Green v. Chandler, 25 Tex. 148. 

45. Littlefield v. Tinsley, 26 Tex. 
353; Green v. Chandler, 25 Tex. 148; 
Taul y. Bradford, 20 Tex. 261. 


[a] As long as contract of sale is. 
in fieri, the vendor to enforce pay- 
ment must show, where the purchaser 
relies on defects of title, that the pur- 
chaser purchased at his own risk. 
Littlefield v. Tinsley, 26 Tex. 353. 


46. Henderson v. Morton, (Fla.) 
147 So. 456; Bennett vy. Sheinwald, 
147 N.E 28, 252 Mass. 23; Sobo v. 
i 117 A. 47, 97 N.J.Law 276. 


47. Mervin v. McFadden, 2 Watts 
Geary lsZ. 

[a] Where tender of deed was 
necessary, a waiver of tender must be 
proved and cannot be presumed. Mer- 
vin v. McFadden, 2 Watts (Pa.) 132. 


48. Beckrich v. North Tonawanda, 
67 N.Y.S. 992, 57 App.Div. 563 [rev on 
other grounds 642 NAES 6 ial Nenves 
292). 

[a] Under particular circumstanc- 

es.—Where action is brought to re- 
cover the price of land alleged to have 
been purchased and conveyed, and 
there are no allegations in the com- 
plaint appropriate to an action for 
specific performance, or to recover on 
the theory of a contract, tender, or 
performance by the vendor, and a re- 
fusal to accept, plaintiff, to recover, 
must show that defendant accepted 
delivery of the conveyance. Beckrich 
v. North Tonawanda, 67 N.Y.S. 992, 57 
App.Div. 563 [rev on other grounds 
64 N.E. 6, 171 N.Y. 292). 

49. Ark.—Benjamin v. Hobbs, 
ArkeeD de 

Cal.—Agnew v. Nelson, 148 P. 819, 
27 Cal.App. 39. 

Ga.—Sawyer v. Sledge, 55 Ga. 152. 

Ind.—Hunt v. Utter, 15 Ind. 318. 

Iowa.—Hunt v. Gray, 41 N.W. 14, 
76 Iowa 268; Stevenson v. Polk, 3 
N.W. 340, 71 Iowa 278; Kramer v. 
Richie, 31 N.W. 90. 

Me.—Sawyer v. Vaughan, 25 Me. 
337. 

Mich.—Baxter v. Aubrey, 
897, 41 Mich. 13. 

Neb.-—Graham v. Hanson, 140 N.W. 
774, 93 Neb. 394 [reh den 141 N.W. 
1037, 93 Neb. 605]. 

N.C.—Battery Park Bank v. Lough- 
ran, 30 S.E. 17, 122 N.C. 668. 

Or.—-Sayre v. Mohney, 47 P. 197, 30 
Or. 238. 

Pa.—Crawford v. Murphy, 22 Pa. 
84; Stokely v. Trout, 3 Watts 163. 

R.I.—Sixth St. Realty Co. v. Horo- 
witz, 148 A. 597, 50 R.I. 445. 

S.C.—Breithaupt v. Thurmond, 37 § 
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ing restrictions;°° and where a purchaser defends 
on the ground of an outstanding title in another, 
he must prove by clear and satisfactory evidence 
the nature, existence, and paramount character of 
such alleged outstanding title.°' If the purchaser 
accepts a deed and gives his bond or note for the 
purchase price, there is a presumption that he re- 
ceived a good title’? and went into possession;°? 
or that, at the time of the purchase, he knew and 
intended to assume the risk of a defect;°* and in 
order to rebut such presumption he must show that 
there has been a total or partial failure of title,®° 
that there is danger of eviction,°® or that the sale 
was not absolute, but on a condition which has not 
been fulfilled,®” and that he did not know and assume 
the risk of a defect in the title;°* but if there is 
only a contract for a purchase, he need only show 
that the title is doubtful.®® 


Prima facie case of good title in the vendor, throw- 
ing the burden of proving defects on the purchaser, 
may be established by the purchaser’s tacit admis- 
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sion of good title in his vendor,®® and a tax deed 
and intermediate conveyances to the purchaser are 
prima facie evidence of title in him, so that he has 
the burden of proving facts defeating his title.°* 


If answer does not allege that purchaser is out 
of possession, it has been held that the presumption 
is that he is in possession.®” 

Presumption as to delivery of deed. In an action 
at law by the executors of a vendor to recover the 
contract price, where the evidence shows that a deed , 
of the land was in the possession of the city clerk 
and the city treasurer, and that the former procured 
it to be recorded, and that before the action was 
brought the grantor died, the legal presumption is 
that the deed was delivered by the vendor to the 
city officers.®* 

Plea of covenant performed absque hoc does not 
put the vendor’s title in issue.*4 x 

Purchaser’s failure to object specifically to the 
title tendered does not relieve the vendor of the 
burden of proving that he has good title.®® 


€.b. 216. 
S.D.—Zerfing v. Seeling, 80 N.W. 
aon UOSIDY C5 HHA ON EN ey Ll! SRI) 
Tex.—De Steaguer v. Pittman, 117 
S.W. 481, 54 Tex.Civ.App. 316; Pughe 
v. Coleman, (Civ.App.) 44 S.W. 576. 


Wash.—Hoyt v. Rothe, 163 P. 925, 
95 Wash. 369. 


W.Va.—-Bowman y. Duling, 20 S.E. 
567, 39 W.Va. 619. 


[a] Burden of showing that ven- 
dor lacks right to convey in the ca- 
pacity in which he contracts rests on 
the purchaser. Breithaupt v. Thur- 
mond, 37 S.C.L. 216. 


[b] TIllustrations.—(1) Where a 
purchaser sought to prevent the pur- 
chase money, which was on deposit 
with a third person, from being paid 
to the vendor, on the ground that the 
Jand had no potential existence, that 
is, that the whole tract, or at least 
a part thereof, was the property of 
other persons, the burden was on him 
to establish such defense. Graham v. 
Hanson, 140 N.W. 774, 93 Neb. 394 
Lreh den 141 N.W. 1037, 93 Neb. 605]. 
(2) Where the answer alleges that 
the vendor had no title, and no evi- 
dence is given in reference to the ti- 
tle, but it appears that defendant is 
in possession under his purchase, the 
evidence is prima facie sufficient to 
Support plaintiff's action, and throw 
the burden of proof on defendant. 
Hunt y. Utter, 15 Ind. 318. 


50. Sixth St. Realty Co. v. Horo- 
witz, 148 A. 597, 50 R.I. 445. 

[a] For example, the burden was 
on the maker of purchase-price notes 
to prove failure of consideration, be- 
cause the property was conveyed sub- 
ject to building restrictions. Sixth 
St. Realty Co. v. Horowitz, 148 A. 597, 
50 RI. 445. 


51. Ark.—Benjamin v. Hobbs, 81 
Ark. 151; Bolton v. Branch, 22 Ark. 
435. 


Ga.—Sawyer v. Sledge, 55 Ga. 152. 

S.Cc.—Garvin v. Cohen, 47 S.C.L. 153. 

Tex.—De Steaguer v. Pittman, 117 
S.W. 481, 54 Tex.Civ.App. 316. 

Wash.—Hoyt v. Rothe, 163 P. 925, 
95 Wash. 369. 

{a] MTilustrations.—(1) If a pur- 
chaser of land, finding another in pos- 
session claiming ownership, on a suit 
for purchase -price affirms his con- 


tract and counterclaims for the value 
of the property withheld, he has the 
burden of showing a paramount title 
in the third party. Hoyt v. Rothe, 163 
P. 925, 95 Wash. 369. (2) A purchas- 
er, who pleads in a suit for the price 
an offset based on a payment to cure 
a defect in the title, has the burden 
of proving an outstanding title, which 
he was compelled to purchase to pro- 
tect himself. De Steaguer v. Pitt- 
Me 117 S.W. 481, 54 Tex.Civ.App. 
[b] Where, in such case, defend- 
ant has surrendered possession to the 
holder of such outstanding title, he 
must show that he acted in good faith. 
Garvin v. Cohen, 47 S.C.L. 153. 


52. Ludwick v. Huntzinger, 5 
Watts & S. (Pa.) 51. 

53. Bardeen vy. Markstrum, 25 N. 
W. 565, 64 Wis. 613. 
_ [a] Presumption is that grantee 
in warranty deed went into possession 
of the land granted, and has not been 


disturbed therein, and he must show) 


the contrary in order to defeat an ac- 
tion on a promissory note given as a 
part of such consideration. Bardeen 
ten SE UE, 25 N.W. 565, 64 Wis. 


54. Blewitt v. Greene, 122 S.W. 914, 
57 Tex.Civ.App. 588. 


55. Ludwick v. MHuntzinger, 5 
Watts & S. (Pa.) 51; Blewitt v. 
pee 122 S.W. 914, 57 Tex.Civ.App. 


[a] To rebut presumption arising 
from acceptance of deed and giving 
bond, defendant must show that the 
title is positively bad, by showing a 
clear and indisputable paramount title 
in another person. Ludwick v. Hunt- 
zinger, 5 Watts & S. (Pa.) 51. 


56. Blewitt v. Greene, 122 S.W. 914, 
57 Tex.Civ.App. 588. 


57. Rose v. Ware, 74 S.W. 188, 115 
Ky. 420, 24 Ky.L. 2321, 76 S.W. 505, 
25 Ky.L. 947. : 

58. Blewitt v. Greene, 122 S.W. 914, 
57 Tex.Civ.App. 588. 
59. Ludwick  v. 
Watts. & S.((Ba.) 52: 

60. Lyman v. U. S. Bank, 12 How. 
(U.S.) 225, 13 L.Ed. 965; Baxter v. 
Aubrey, 1 N.W. 897, 41 Mich. 13; Pyles 
v. Reeve, 38 S.C.L. 555. 

{a] Prima facie, he who enters on 
land, under contract of sale, admits 


Huntzinger, 5 


title of the vendor to be good, and if 
he fails to comply with the terms of 
the contract, he or anyone holding un- 
der him cannot, in an action by the 
vendor to regain possession of the 
land, put the vendor to proof of his 
title. Pyles v. Reeve, 38 S.C.L. 555. 


[b] Where purchaser accepts con- 
tract that assumes vendor’s owner- 
ship, and agrees to pay without re- 
quiring evidence of title, he has the 
burden of showing defects in it, as 
he is presumed to have satisfied him- 
self as to the title when he made the 


bargain. Baxter v. Aubrey, 1 N.W. 
897, 41 Mich. 18. 
[ec] Where purchaser gave his 


note, the vendor is not bound to show 
a conveyance, the presumption being 
that the purchaser, having given his* 
note, was satisfied with the execution 
of the contract on the part of the 
vendor. Lyman v. U. S. Bank, 12 
How. (U.S.) 225, 13 L.Ed. 965. Com- 
pare Way v. Simmons, 8 Blackf. (Ind.) 
559 (affirmative of the issue on plain- 
tiff by rejoinder). 


61. Hunt v. Gray, 41 N.W. 14, 76 
Iowa 268. 
62. Mallard vy. Allred, 32 S.E. 588, 


106 Ga. 503; Grubbs v. Barber, 1 N.E. 
636, 102 Ind. 181. Compare Tallmadge 
v. Wallis, 25 Wend. (N.Y.) 107, 118 
(where the court said: ‘‘The court, in 
the absence of any allegation in the 
pleadings to that effect, would not 
presume that the purchaser was ever 
in possession of land in which he had 
acquired no right whatever under the 
conveyance’’). 


63. Beckrich v. North Tonawanda, 
64 N.E. 6, 171 N.Y. 292. 


64, Hite v: Kier, 38 Pa. 72: 


[a] In action of covenant to en- 
force payment of the purchase price, 
the plea of covenant performed absque 
hoe throws on plaintiff the burden 
of proving performance of the cove- 
nants on his part, but it does not re- 
quire him to show more than a de- 
livery of possession of the property 
he had agreed to sell, and does not 
ave ne title in issue. Hite v. Kier, 38 

a. 4 


65. Hixson v. Hovey, 122 P. 1097, 
18 Cal.App. 230. 


[a] MTllustration.—Where a vendor 
tendered a certificate of title showing 
an encumbrance, and the purchaser 
made no specific objection, Code Civ. 


For later cases, Gevelopments and changes in the law see Annotations, same title and section number. 
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[$ 1489] (3) Fraud.*¢ 


In regard to false and 
fraudulent representations on the part of the vendor, 
the burden is on the purchaser to show that they 
were made,®* and when this is proved, there is a pre- 
sumption, unless it otherwise appears, that they 
operated to induce the purehase;** but they will 
not be presumed to have prejudiced the purchaser, 
in the absence of evidence to that effect.°° 


[§ 1490] (4) Mutual Mistake.’° 
ing for excess acreage claimed to have been deeded 
by mutual mistake has the burden of proving the 
mistake,7! and a purchaser will not be allowed a 
deduction on account of an alleged mutual mistake 
where no evidence is introduced to show the differ- 
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of realty.*4 


A vendor su- 


ence in value between the tract bargained for and 


Proc. § 2076, providing that one to 
whom a tender is made must state 
any specific objection, did not excuse 
the vendor’s failure to prove, in an 
action for the price, compliance with 
the terms of the contract. Hixson v. 
Hovey, 122 P. 1097, 18 Cal.App. 230. 
66. Burden of proof of fraud in- 
validating contract see supra § 200. 


67. Cork v. Cook, 48 S.E. 757, 56 
W.Va. 51. 


68. Cork yv. Cook, supra. 

69. Missouri Valley Land Co. v. 
Bushnell, 8 N.W. 389, 11 Neb. 192. 

30. Burden of proof of mistake in- 
validating contract see supra § 200. 


71. Ford v. Delph, 220 S.W. 719, 
203 Mo.App. 659. 


[a] Clear and cogent evidence re- 
quired.—In a vendor’s action against 
the purchaser to recover for excess 
acreage deeded by mutual mistake, 
the burden is on plaintiffs to show by 
clear, cogent, ands unmistakable evi- 
dence that there was an acreage m1S~ 
take, and, failing to do_so, they were 
not entitled to relief. Ford _v. Delph, 
220 S.W. 719, 203 Mo.App. 659. 


[b] Where evidence leaves it un- 
certain as to whether the agreement 
was modified to make a sale in gross, 
plaintiffs have not sustained the bur- 
den of proof necessary to recovery, 
since a vendor in an action to recover 
for excess acreage granted on the 
ground of mutual mistake could not 
recover if the sale was in gross and 
not by the acre. Ford v. Delph, 220 S. 


W. 719, 203 Mo.App. 659. 

72. Silvey v. McCool, 12 S.E. Li; 
StrGar 

73. See Evidence § 89 et seq. 

74. See cases infra this note; in- 


fra notes 75-2; and §§ 1492-1495. 


[a] Parol evidence (1) of the gen- 
eral unders‘.inding of the country as 
to the construction of a written con- 
tract for the sale of land is incompe- 
tent. Paull v. Lewis, 4 Watts. (Pa.) 
402. (2) Parol evidence admissible 
as part of res geste see infra this 
note [b]. 

[b] Res geste.—(1) Where the 
question in issue is whether a note 
in suit was part of the consideration 
paid for certain land by one of the 
parties, the contract being in~parol, 
and the grantor dead, parol evidence 
of the conversation in which the con- 
tract was made is competent as part 
of the res geste. Porter v. Waltz, 8 
N.E. 705, 108 Ind. 40. (2) In an ac- 
tion against a purchaser of mortgaged 
land, who assumed the mortgage, the 
original note secured by the mortgage, 
and the agreement between the ven- 
dor and purchaser, in pursuance of 
which the note in suit was given, were 
properly admitted as res geste. Mc- 
Cann v. Preston, 28 A. 1102, 79 Md. 
223. (3) Plaintiff's words, on obtain- 


ing releases of certain encumbrances, 
relied on by defendant, are admissible 
as part of the res geste. Devling v. 
Little, 26 Pa. 502. 


[c] When evidence barred as re- 
mote.—In an action on account an- 
nexed to recover one thousand dollars, 
the consideration for a conveyance of 
land at defendant’s request, where 
plaintiff was permitted to amend by 
adding a special count alleging a sale, 
defendant’s promise, in consideration 
thereof, to give plaintiff a life sup- 
port, a breach of the promise, and 
the damages thereby occasioned, and 
it appeared that defendant had been 
previously divorced from his wife, 
plaintiff's daughter, as bearing on the 
improbability that plaintiff and de- 
fendant would contract for the for- 
mer’s support in his family, a ques- 
tion on which the parties were at is- 
sue, the fact and date of the divorce 
are admissible in evidence. But oth- 
erwise of the allegations in the libel 
on which the divorce was decreed, 
they being too remote, and introduc- 
ing collateral matters foreign to the 


issue. Freeman v. Fogg, 19 A. 907, 
82 Me. 408. 
75. Cal. McLeod v. Barnum, 63 P. 


924, 181 Cal. 605. 


Ind.— Baltes Land, ete., Co. v. Sut- 
ton, 69 N.E. 179, 32 Ind.App. 14. 


Mada.—Christian v. Johnson Const. 
Co., 155 A. 181, 161 Md. 87. 


Minn.—Hamilton v. Huiett, 53 N.W. 
364, 51 Minn. 208. 


Mo.—Sturdivant Bank v. 
(App.) 215 S.W. 758. 

N.C.—Shaw v. Williams, 6 S.E. 196, 
100 N.C. 272. 


Pa.—Gallagher v. Boden, 2 A. 17, 
1 Pa.Cas. 265; Dickinson v. Voorhees, 
7 Watts & S. 353. 


Vt.—-Dix v. Wilmington School Dist. 
Nov 2, 22 Vt. 309: 


Va.—McKee Vv. Bunting-McNeal 
Real Estate Co., 77 S.H. 515, 114 Va. 
639. 

[a] Evidence held admissible.— 
(1) In an action ona contract for sale 
of land and machinery’ thereon 
against the purchaser’s assignee, evi- 
dence that the assignee took posses- 
sion and removed the machinery, and 
as to what the land was used for, 1s 
admissible. Baltes Land, etc., Co. v. 
Sutton, 69 N.E. 179, 32 Ind.App. 14. 
(2) Where plaintiff sold land which 
he did not own, but which he got the 
owner to convey to the purchaser, 
evidence of a prior agreement by the 
owner to convey the premises to plain- 
tiff is admissible, as tending to show 
that the conveyance to the purchas- 
er was made at the instance of plain- 
tiff. Hamilton v. Hulett, 53 N.W. 
364, 51 Minn. 208. (3) Admitting tes- 
timony of the vendor’s attorney re- 
garding the purchaser’s uncondition- 


Houck, 
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the one obtained.*? 


[§ 1491] b. Admissibility—(1) In General. 
general rules regulating admissibility of evidence“ 
apply in actions by a vendor for the purchase price 
Any evidence relevant and material to 
the issues, if otherwise competent, is admissible to 
prove or disprove the vendor’s cause of action,“° 
or the purchaser’s matter of defense,*® and under 
this rule evidence has been held admissible to show 
absence of a conveyance,’? capacity of the vendor 
to perform,’’ facts surrounding execution of a 
deed,*® price agreed to be paid,®® or that the prop- 
erty was conveyed merely to be reconveyed and with- 
out binding obligation to pay the consideration re- 


The 


al admission of the vendor’s entire 
demand and outline of a plan to dis- 
charge the obligation was not error, 
Christian v. Johnson Const. Co., 155 
A. 181, 161 Md. 87. 

76. Conn.—Cook v. Mix, 
432. 

Bg ae ite Fo vy. Coburn, 10 Allen 


11 Conn. 


aoe oe vy. Kelly, 30 Mich. 


Minn.—In re Mosseau’s Estate, 44 
N.W. 193, 42 Minn. 212. 

Mo.—Lumaghi v. Abt, [03 S.W. 104, 
126 Mo.App. 221. 

N.D.—Fuchs vy. Lehman, 181 N.W. 
85,47 N.D: 58: 


Pa.—Irwin v. Shoemaker, 8 Watts 
& S. 75. i 


Wash.—Grippin v. 
555, 5 Wash. 589. 

[a] Evidence held admissible.—(1) 
To explain the purchaser’s retention 
of possession of his property. Reeves 
v. Kelly, 30 Mich. 132. (2) Where 
the vendor delivers to the purchaser 
the contract for the sale of the land, 
and at the same time what purports 
to be receipts by him to the_pur- 
chaser for the money, but which are 
in the handwriting of a third party, 
the receipts in connection with their 
delivery with the contract are admis- 
sible against the administrator of the 
vendor, to prove that the vendor in- 
tended them to stand as his receipts 
for the money paid on the contract. 
In re Mosseau’s Hstate, 44 N.W. 193, 
42 Minn. 212. 


77. Varnon v. Nabors, 66 So. 593, 
189 Ala. 464. 

[a] That “he did not get a deed 
to the land’? was properly allowed as 
testimony from defendant purchaser. 
Varnon v. Nabors; 66 So. 593, 189 Ala. 
464. 

78. Christian v. Johnson Const. 
Co., 155 A. 181, 161 Md. 87. 


[a] Illustration.—In a _ vendor's 
action for the contract price, testimo- 
ny that the vendor was able, ready, 
and willing to execute and deliver the 
grant, by marketable title, and show- 
ing a reason for not doing so, was 
relevant and material on the question 
of the capacity to perform what was 
undertaken by the contract. Christian 
vy. Johnson Const. Co., 155 A. 181, 161 
Md. 87. 

79. Shaw v. Williams, 6 S.E. 196, 
100 N.C. 272. 


[a] On issue of surprise and ig- 
norance in execution of deed it is 
proper to ask the vendor, a woman, 
whether she knew the legal effect of 
a clause therein acknowledging pay- 


Benham, 32 P. 


ment. Shaw vy. Williams, 6 S.E. 196, 
100 N.C. 272. P 
80. Parker v. Coburn, 10 Allen 


(Mass.) 82. 
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cited in the deed,*! purchaser’s knowledge of the 
condition of the property*? or of the meaning of 
purchaser’s payment of 


the words “more or less,’’*? 


taxes,** shape of land,®® tender of 
the purchaser,'® and the terms of 


sale®* or under which the vendor offered to sell.8® 


But evidence which is irrelevant, 


81. Airey v. Airey, 152 A. 430, 160 | 
Md. 41. 

[a] Mfllustration.—In a suit to re- 
cover the consideration recited in a 
deed, the grantees could introduce evi- 
dence showing that defendants con- 
veyed property to plaintiff to be re- 
conveyed to the grantees as tenants 
by entireties. Airey v. Airey, 152 A. 
430, 160 Md. 41. 

‘82. Gallagher y. Boden, 
Tees. Casi2 6s 

[a] Evidence held admissible to 
show that the purchaser bought with 
full knowledge of the condition of the 
property at the time of the sale. 
seer v. Boden, 3 A. 17, 1 Pa.Cas. 

83. Kirkland v. Brewton, 122 S.E. 
814, 32 Ga.App. 128. 

[a] Iustration.—In a suit for the 
price of land, where the purchaser 
sought an apportionment because of 
an alleged deficiency in acreage, it 
was not error to permit one defend- 
ant to testify he had never bought any 
land before and did not know the 
meaning of the words “more or less” 
in the deed. Kirkland v. Brewton, 
122 S.H. 814, 32 Ga.App. 128. 


84 Grogan v. Lea, (Tex.Civ.App.) 
269 S.W. 1070. 

[aj Receipts to show.—In a ven- 
dor’s action on a note given for part 
of the purchase price, tax receipts 
were admissible as tending to show 
that the vendee had paid taxes on the 
property which the vendor had agreed 
to pay. Grogan v. Lea, (Tex.Civ.App.) 
269 S.W. 1070. 


85. Bowen vy. Mayo, 121 S.E. 422, 
31 Ga.App. 575. 


{a] Mllustration.—In a suit for the 
purchase price by the vendor against 
the purchaser, defended on the ground 
that the price should be reduced in 
proportion to discrepancy in acreage, 
admission of the plat solely for the 
purpose of showing the shape of the 
land was not error, on the ground that 
the plat indicated that the number of 
acres in the tract was considerably 
less than that called for in the deed, 
nor on the ground that such evidence 
was irrelevant. Bowen vy. Mayo, 121 
S.E. 422, 31 Ga.App. 575. 


86. Lumaghi v. Abt, 103 S.W. 104, 
126 Mo.App. 221. 


[a] In action on note given for 
option on land, which option provided 
that, in event the land was purchased, 
the amount of the note should be ap- 
plied on the purchase price, it is er- 
ror to exclude evidence that the maker 
of the note, on the day of the maturi- 
ty of the option, visited the office of 
the giver of the option for the pur- 
pose of consummating the trade, and 
so notified the person in charge, since 
such act constituted a tender of per- 
formance by him, and called for per- 
formance by the other party by fur- 
nishing the deed. Lumaghi v. Abt, 
103 S.W. 104, 126 Mo.App. 221. 

87. Irwin v. Shoemaker, 8 Watts 
& S. (Pa.) 75; McKee v. Bunting-Mc- 
Neal Real Estate Co., 77 S.E. 515, 114 
Va. 639. 

[a] IlMustrations.—(1) Where a 
bond and mortgage are given by the 
purchaser to secure the payment of 
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performance by 
the contract of 
in quantity.°? 
immaterial, or 


the purchase money of the land sold, 
it is competent, in an action on the 
bond, for the purchaser to prove that 
it was a part of the contract of sale 
that the vendor was to look alone to 
the property sold as a security for 
the payment of the purchase money, 
although this proof constitutes no de- 
fense to the recovery of a judgment 
on the bond but the court will so con- 
trol the execution of it that it shall 
not be levied upon any other estate 
or property of the purchaser. Irwin 
v. Shoemaker, 8 Watts & S. (Pa.) 
75. (2) Where a contract for the sale 
of land stated that the consideration 
is three thousand dollars, and the pur- 
chaser agrees to erect a dwelling 
house thereon or pay an additional 
five hundred and fifty dollars, and the 
deed states that the consideration is 
three thousand five hundred and fifty 
dollars, and the purchaser pays three 
thousand dollars, and the vendor sues 
to recover the remaining five hundred 
and fifty dollars, the contract is ad- 
missible in evidence. McKee v. Bunt- 
ing-McNeal Real Hstate Co., 77 S.E. 
515, 114° Va. 639: 

88. Dix v. Wilmington School Dis- 
trict, INion 2, 225 Vite1s09, 

89. Ala.—Varnon vy. Nabors, 66 So. 
593, 189 Ala. 464. 

Ga.—Chicago Bldg. & Mfg. Co. v. 
Butler, 78 S.H. 244, 139 Ga. 816; Hill 
v. Jones, 66 S.E. 1099, 7 Ga.App. 394. 

Iowa.—Kimball v. Saguin, 53 N.W. 
116, 86 Iowa 116. 

Tex.—Wilburn v. McCoy, (Civ.App.) 
15 S.W. 194. 


Wis.—Gates v. Avery, 87 N.W. 1091, 
112 Wis. 271. i 

[a] Held inadmissible.—(1) In an 
action on a note for the price of land, 
defended on the theory that defendant 
did not obtain a deed to all the land 
pointed out, evidence that defendant 
had backed out of other trades was 
immaterial. Warnon v. Nabors, 66 So. 
593, 189 Ala. 464. (2) In an action 
on a subscription contract to buy a 
butter factory, evidence offered by the 
vendor’s attorneys that a certain no- 
tice was sent to each defendant by 
them, showing that the attorneys held 
the claim sued on for collection, in- 
cluding attorney’s fees was properly 
excluded. Chicago Bldg. & Mfg. Co. 
v. Butler, 78 S.E. 244, 139 Ga. 816. 

90. Ala.—Fankersley v. Graham, 8 
Ala. 247. 


Ark.—Seaborn vy. 
Ark. 603. 


Ga.—Hanson v. McLendon, 153 S.E. 
46, 170 Ga. 426. 


Idaho.——Coolin v. Anderson, 140 P. 
969, 26 Idaho 47. 


Ky.—Francis v. Hazlerigg’s Ex’rs, 
1 A.K.Marsh. 93. 


Mise. Heats v. Newman, 19 Miss. 


Sutherland, 17 


Pa.—Hain v. Martin, 5 Watts 179; 
Paull vy. Lewis, 4 Watts 402; Sches- 
tack v. Berman, 86 Pa.Super. 481. 


R.I.—Sixth St. Realty Co. v. Horo- 
witz, 148 A. 597, 50 R.I. 445. 


Tex.—Hoefling v. Dobbin, (Civ. 
App.) 40. S.W. 58 [rev on. other 
grounds 42 S.W. 541, 43 S.W. 262, 91 
Tex. 210]. 


[§ 1491 


incompetent is inadmissible, either on behalf of the 
vendor’® or the purchaser,®?® and under this rule 
evidence has been held inadmissible where offered 
to show the amount paid by a purchaser to improve 
the premises,®! condition of property,°®? or deficiency , 
Evidence has also been held inad- 


Wash.—Ankerson v. Larson, 107 P. 
879, 58 Wash. 113. 

[a] Evidence held inadmissible.— 
(1) Defendant cannot show the sums 
paid to his counsel to defend an eject- 
ment brought against him for the 
land, where there is no claim or effort 
to show that such sums were fair or 
reasonable. Hain v. Martin, 5 Watts 
CR ae) lice (2) “Where suit was 
brought for the recovery of the pur- 
chase price of a lot of land and to 
establish a tien thereon in favor of 
the seller, and the defendant set up 
by way of defense that there was a 
shortage in the amount of the land 
purchased, by reason of which she 
did not have room to build garages 
on the lot for use of her tenants, and 
it was necessary to build garages on 
other property than that involved in 
this suit, it was not error on the 
trial of the case to refuse to allow 
the defendant to prove that she had 
to build garages on other property.” 
Hanson v. McLendon, 153 So. 46, 170 
Ga. 426. 


[b] Evidence that purchaser has 
paid out more than he received for 
land on resale is immaterial in an ac- 
tion against him for the purchase 
price. Hoefling v. Dobbin, (Civ.App.) 
40 S.W. 58 [rev on other grounds 42 
S.W. 541, 43 S.W. 262, 91 Tex. 210]. 


91. Harper v. Jeffries, 5 Whart. 
(Pa.) 26. 
[a] Mlustration.z—Where, in an ac- 


tion by the assignee of a bond, de- 
fendant pleads failure of considera- 
tion, because the land was sold under 
a mortgage against him, evidence of 
the amount paid by him in improving 
the premises is inadmissible, since 
he is not entitled to reimbursement 
therefor from the assignee, if at all. 
Harper v. Jeffries, 5 Whart. (Pa.) 26. 


92. Christian v. Johnson Const. 
Coy Sa Ayes iG lids is 


[a] Witness not qualified to testi- 
fy.—(1) Where a carpenter who had 
repaired the roof some time before, 
but who had not since been in the 
house, and who knew nothing of its 
then interior condition, and had been 
exhausted with respect to what he 
had observed as to the exterior, was 
asked ‘“‘What is the present condition 
of the property,’’ it was proper to for- 
bid his answering. Christian v. John- 
son Const. Co:, 155, A. 181, 261) Md: 
87. (2) In a vendor’s action for the 
contract price, excluding the purchas- 
er’'s testimony as to the present con- 
dition of the house and the cause 
thereof was not reversible error where 
it did not appear that he was quali- 
fied to answer. Christian v. Johnson 
Const. Co., supra. 


93. Phillips v. Muller, 119 S.B. 218, 
30 Ga.App. 735. 


[a] Prior deed irrelevant.—In a 
vendor’s action on a purchase-money 
note, defended on the ground of 
shortage, under a deed describing the 
land as one hundred and twenty acres, 
more or less, on the west side of the 
lot, where it appeared that defendant 
knew the boundaries, and that the 
western boundary was a certain road, 
a prior deed, conveying the land west 
of such road to third persons, was ir- 
relevant, and properly excluded. Phil- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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missible where offered to prove lack of a convey- 
ance,’* post-due taxes,°° purchaser’s offer to recon- 
vey,°° and unaccepted tender of deed by the ven- 
dor,®? or unaccepted tender of reconveyance by the 


purchaser.°® 


Evidence respecting transactions unrelated to 
land®® or contract! in suit should be excluded. 


Damages accruing from breach of warranty of 
quality of land may be proved by parol, although 
such warranty was not in writing.” 

[§ 1492] (2) Failure of Consideration Generally.* 
Under general rules,* evidence as to failure of con- 
sideration is admissible where competent, relevant, 
and material,® but not otherwise,® and evidence lay- 


lips v. Muller, 119 S.E. 218, 30 Ga.App. 


735. 


94. Schestack v. Berman, 86 Pa.Su- 
per. 481 
[a] Illustration.—In assumpsit 


against the maker of a check given 
for real estate, an offer to prove that 
the property was never transferred 
and no settlement made was properly 
refused, where it appeared that the 
check had been given for a cash pay- 
ment and that defendant was not en- 
titled to a deed until after he had paid 
the. check and complied with his oth- 
er covenants. Schestack v. Berman, 
86 Pa.Super. 481. 


95. Pratt v. Martig, 234 N.W. 464, 
182 Minn. 250. 

{a] Mlustration.—In an action for 
the amount due on a purchase con- 
tract, evidence as to taxes due after 
the action was commenced was inad- 
missible because irrelevant. Pratt v. 
Martig, 234 N.W. 464, 182 Minn. 250. 

96. Hoefling v. Dobbin, (Civ.App.) 
40 S.W. 58 [rev on other grounds 42 
S.W. 541, 43 S.W. 262, 91 Tex. 210]. 

[a] Tlustration.—Evidence of the 
purchaser’s offers to reconvey is ir- 
relevant to an issue whether the ven- 
dor agreed to remit the price if he 
did not effect a resale for the purchas- 
er. Hoefling v. Dobbin, (Civ.App.) 40 
8.W. 58 [rev on other grounds 42 S.W. 
541, 43 S.W. 262, 91 Tex. 210]. 

97. Hill v. Jones, 66 S.E. 1099, 7 
Ga.App. 394. 

[a] Where contract is not in writ- 
ing, or enforceable as within any of 
the exceptions to the statute of 
frauds, evidence of the unaccepted 
tender of the deed and demand for the 
purchase money is inadmissible. Hill 
v. Jones, 66 S.E. 1099, 7 Ga.App. 394. 

98. Sixth St. Realty Co. v. Horo- 
witz, 148 A. 597, 50 R.I. 445. 


{a] Iliustration.—A deed_ recon- 
veying property to the vendor, not 
accepted by the vendor, was a Sself- 
serving document, irrelevant to any 
issue in the case, and was inadmissi- 
ble in an action on purchase-price 
notes. Sixth St. Realty Co. v. Horo- 
witz, 148 A. 597, 50 R.I. 445. 


99. Pratt v. Martig, 234 N.W. 464, 
182 Minn. 250. 


1. Pratt v. Martig, supra. 


2. Green v. Batson, 36 N.W. 849, 
71 Wis. 54, 5 Am.S.R. 194. 

3. "Fitle defects see infra § 1494. 

4, See surpa § 1491. 

5. Cook v. Mix, 11 Conn. 432; Hou- 
chin v. Hobbs, (Mo.App.) 34 S.W.(2d) 
167. 

[a] Corporate articles.—In an ac- 
tion on a note given for interest in 
land conveyed to a corporation, arti- 
cles of agreement of the corporation 
were competent on the issue of no 
consideration to show defendant’s in- 
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ing the foundation for a claim of failure of consid- 
eration may be admitted.? 
the acre, parol evidence is competent to show a fail- 
ure of consideration to the amount of the value of 


Where land is sold by 


the deficiency ;* and where one party has given ev- 


idence as to such fact, it is error to exclude evidence 
of the other party as to that fact.® 


[§ 1493] (8) Fraud and Misrepresentation.'° 
Under general rules,1! where fraud and misrepresen- 


tation on the part of the vendor or his agents are 


terest in the corporation. Houchin v. 
Hobbs, (Mo.App.) 34 S.W.(2d) 167. 

[b] Evidence held admissible to 
show partial failure of consideration. 
Cook v. Mix, 11 Conn. 432: 

6 Houchin v. Hobbs, (Mo.App.) 
34 S.W.(2d) 167; Solomon v. Kimmel, 
5 Binns (kas). 232: 

[a] Conveyance of other land to 
corporation.—In an action on a note 
given for land conveyed to a corpora- 
tion, evidence that the maker and her 
husband had conveyed other land to 
the company was immaterial on the 
issue of consideration. Houchin v. 
Hobbs, (Mo.App.) 34 S.W.(2d) 167. 

[b] Where purchaser gives bond 
for purchase money, and at same time 
takes bond, with surety, from the ven- 
dor for the conveyance of a good title, 
on which suit was brought, it is not 
competent for him, in an action 
against him by an assignee of his 
bond, to give evidence of a failure of 
consideration, without showing in the 
first place the insolvency of both prin- 
cipal and surety in the bond given to 
himself, or that he has sustained dam- 
age beyond the loss of the land. Solo- 
mon v. Kimmel, 5 Binn. (Pa.) 232. 

7. Swain v. Saltmarsh, 54 N.H. 9. 

[a] For example, to lay the foun- 
dation for a claim of partial want or 
failure of consideration for a note 
given for the purchase money, proof 
may be introduced showing that de- 
fendant was induced to enter into a 
bargain for the purchase by the false 
and fraudulent representations of 
plaintiff. Swain v. Saltmarsh, 54 N. 
ie, Ye 


8. Atwood v. Vincent, 17 Conn. 
babs ollistverhill 40 Sib 37. 


[a] Where sale is by acre, evidence 
is admissible on behalf of assignee 
of purchaser that the deed of the ven- 
dor included lands to which he had 
no title, and that the lands which he 
did own, embraced in such deed, fell 
short of the estimated quantity. At- 
wood v. Vincent, 17 Conn. 575. 

9. Warden v. Tesla, 87 N.Y.S. 853, 
93 App.Div. 520. 

[a] Illustration—Where land is 
sold by the acre and plaintiff gave 
evidence tending to show that the 
number of acres exceeded the estimat- 
ed amount, it is error to exclude evi- 
dence on the part of defendant as to 
the number of acres. Warden v. Tes- 
la, 87 N.Y.S. 853, 93 App.Div. 520. 

10. Evidence of fraud invalidating 
contract see supra § 202. 

Evidence of value in connection 
with claim of fraud see infra § 1495 
text and notes 38—40. 

11. See supra § 1491. 

12. Ga.—Kirkland v. Brewton, 122 
S.E. 814, 32 Ga.App. 128. 

Me.—Hammatt v. Emerson, 27 Me. 
308, 46 Am.D. 598. 


relied on as a defense, evidence is admissible of 
whatever tends to prove or disprove such fraud and 
misrepresentation,’? as with respect to acreage,!® 
unless it 1s incompetent, irrelevant, or immaterial.!4 


Mass.—Silverman v. Rothfarb, 142 
N.E. 152, 247 Mass. 456. 

N.H.—Swain vy. Saltmarsh, 
isk) #E 

Pa. 
178; 
5S: 


eae ne v. Brickell, 


54 N. 


Hessner v. Helm, 8 Serg.&R. 
Stewart v. Trimble, 15 Pa.Super. 


20 S.C.L. 


Tex.—Condict v. Brown, 21 Tex. 
421; Adcock v. Creighton, 65 S.W. 42, 
27 Tex.Civ.App. 243. 

[a] Evidence tending to show re- 
liance on representations by the pur- 
chaser, such as testimony that the 
vendor told the purchaser that the 
agreement must be signed then and 
there, or there would be no sale, is 
admissible. Silverman vy. Rothfarb, 
142 N.E. 152, 247 Mass. 456. 


[b] Evidence of vendor’s state. 
ment as to meaning of words “more 
er less” may be admitted as part of 
the res geste and as corroborative of 
the ultimate fact of actual fraud 
sought to be established by defend- 
ants, and this is true although de- 
fendants did not plead such a misrep- 
resentation by the vendors and al- 
though, if made, it would not be a 
misrepresentation of fact. Kirkland 
be wake 122 S.B. 814, 32 Ga.App. 

{c] Letters written by vendor’sg 
agents, and their contents made 
known to the purchaser as an induce- 
ment to make the purchase, can be 
produced in evidence on the issue of 
fraud and misrepresentation. Ham- 
matt v. Emerson, 27 Me. 308, 46 Am. 
Dw: 

[ad] Parol evidence of misrepresen- 
tations is admissible. Means _ y. 
Brickell, 20 S.C.L. 657. 

[e] Part of conversation in which 
specific misrepresentations were made 
is competent evidence although such 
part itself contains no representa- 
tions. Silverman vy. Rothfarb, 142 N. 
E. 152, 247 Mass. 456. 


13. Latta v. Schuler, 100 S.W. 166, 
45 Tex.Civ.App. 237. 

[a] Letters of vendor to his attor- 
ney are admissible to show that there 
were no misrepresentations by the 
vendor or his agent as to the acreage. 
Latta v. Schuler, 100 S.W. 166, 45 Tex. 
Civ.App. 237. 

14. %Ind.—Clawson v. 
Blackf. 140. 

Iowa.—Dorr vy. Cory, 78 N.W. 682, 
108 Iowa 725. 

Mass.—Silverman v. Rothfarb, 142 
N.E. 152, 247 Mass. 456. 

Pa.—Straight v. Wilson, 35 A. 230, 
176 Pa. 520. 

Vt.—Walker v. Smith, Robinson & 
CorwenVits poe 

[a] Advertisement. — Defendant 
eannot introduce in evidence an ad- 
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Evidence of misrepresentations made to persons oth- 
er than the purchaser is inadmissible;!° but defend- 
ant may show fraudulent representations by persons 
other than the vendor, where the jury are instruct- 
ed that unless defendant relied solely on the false 
representations by the vendor, the vendor can re- 
cover.1® 

[§ 1494] (4) Title and Title Defects. Under gen- 
eral rules,t? evidence relative to title and title de- 
fects is admissible where competent, relevant, and 
material,‘® but not otherwise.‘® In support of his 
title the vendor may properly introduce into evidence 
a bill of sale,?° deed,?! or testimony showing the 
taking of steps to perfect title?” It has been held 
proper for a purchaser to introduce evidence of the 
seller’s lack of title without proving either an evic- 
tion?* or an express covenant of title by the ven- 
dor.?+# 
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to an abstract of title may be shown by any proper 
evidence.2> Objections to an abstract of title will 
be excluded where irrelevant.?°® 

Opinion of purchaser’s attorney is admissible 
where offered to show the circumstances attending 
the contract and the purchaser’s acceptance of title, 
and not offered as evidence of title.?? 


Purchaser’s knowledge of defects. It has been 
held that the vendor may not show the purchaser’s 
knowledge of defects and of an outstanding title.** 


Title insurance. An alleged agreement not pur- 
porting to relate to the property sold is not admis- 
sible as evidence of the vendor’s alleged covenant 
to furnish a policy of title insurance.?° 


[§ 1495] (5) Value of Land. Under general 
rules,?° where the price tobe paid for the land is 
in dispute, evidence as to its value at the time of 
the sale is material and admissible,*! and where 


Abstract of title. 


vertisement, inserted in a newspaper | 
sixteen months before the sale of the 
land at private sale, where it does not 
appear that the advertisement had 
ever been seen by defendant. Claw- 
son v. Lowry, 7 Blackf. (Ind.) 140. 

[b] Comversation with broker.— 
In an action on a note, where the de- 
fense was fraud in the sale of real 
estate, the court properly excluded 
the questions to the broker, “You all 
agreed between yourselves that Mr. 
Z. was to write down in the agree- 
ment all the promises and all the ob- 
ligations of the parties, did you not?” 
and “Now, so far as you have heard 
them say there, at the time they ne- 
gotiated this transaction, they relied 
on your recommendation, is that 
right?’ being irrelevant in substance 
and improper in form. Silverman v. 
Rothfarb, 142 N.E. 152, 247 Mass. 456. 

[ec] Letters written by third par- 
ties to plaintiff, before the land was 
sold to defendant, in relation to the 
original purchase of the land by plain- 
tiff, are inadmissible, on the question 
of fraud. Dorr v. Cory, 78 N.W. 682, 
108 Iowa 725. 

{d] Where joint owners sell, and 
each takes separate security for the 
purchase money, in an action by one, 
fraudulent representations of the ven- 
dors generally as to the value of the 
property are inadmissible. Walker v. 
Smith, Robinson & Co., 2 Vt. 539. 


15. Gate City Land Co. v. Heilman, 
45 N.W. 760, 80 Iowa 477. 


16. Morman vy. Harrington, 77 N. 
W. 242, 118 Mich. 623. 

17. See supra § 1491. 

18. Ala.—Whitehurst vy. Boyd, 8 
Ala. 375. 


Cal.—McLeod v. Barnum, 63 P. 924, 
131 Cal. 605. 

lowa.—Lyon v. Day, 15 Iowa 469. 

N.Y.—Brown v. Allen, 10 N.Y.S. 714, 
57 Hun 219. 

Pa.—Poke v. Kelley, 13 Serg.&R. 
165; Hessner v. Helm, 8 Serg.&R. 178. 

Tex.—Masterson vy. Cline, (Civ. 
App.) 264 S.W. 204. 

{a] Prior tax deeds are admissi- 
ble as prima facie proof that the title 
of the covenantees was lost by reason 
of liens prior to the deed to them. 
Brown v. Allen, 10 N.Y.S. 714, 57 Hun 
219. 


The intention of the parties as 


19. Ala.—Tankersley v. Graham, 8 
Ala. 247. 

Ark.—Seaborn y. Sutherland, 17 
Ark. 603. 


Ga.—Phillips v. O’Neal, 11 S.E. 581, 
85 Ga. 142. 

Ky.—Francis v. Hazlerigg’s Ex’rs, 
1 A.K.Marsh. 93. 
; Miss.—Heath v. Newman, 19 Miss. 
01. 

Pa.—Carnahan v. Hall, Add. 127. 

[a] Copy of warrant.—A purchas- 
er seeking to show title in another 
under a certain warrant cannot give 
in evidence an office copy of a’survey 
on such warrant, without first pro- 
ducing the warrant, as a failure to 
produce it without’ explanation will 
raise a presumption that a sufficient 
warrant does not exist. Carnahan v. 
Hall, Add. (Pa.) 127. 


20. Mciieod v. Barnum, 63 P. 924, 
LH CaAliG0b. . 


[a] IDustration.—Where defend- 
ant contends that the vendor’s title 
was defective, it is not error to per- 
mit plaintiff to introduce a bill of sale 
which forms a link in his chain of ti- 
tle. McLeod v. Barnum, 63 P. 924, 
Isl @ale oo. 


21. Masterson y. Cline, 
App.) 264 S.W. 204. 


[a] Deed from third person to pur- 
chaser.—In an action on a note for a 
part price of land, a deed from a third 
person conveying premises to defend- 
ant was admissible in evidence to 
show that one of the objections made 
to the abstract of title had been re- 
moved and that the vendor was able 
to comply with the contract. Master- 
son vy. Cline, (Tex.Civ.App.) 264 S.W. 

4, 


22. Dickinson v. Voorhees, 7 Watts 
& S. (Pa.) 353; Masterson y. Cline, 
(Tex.Civ.App.) 264 S.W. 204. 


{a] After suit.—The vendor may 
give evidence of acts done by him 
after suit brought to perfect the ti- 


(Tex.Civ. 


tle. Dickinson vy. Voorhees, 7 Watts 
& S:. -(Ra.) 363: 
[b] By vendor’s agent.—In an ac- 


tion on a note for a part of the price 
of land which was defended on the 
ground of fraud and failure to fur- 
nish a merchantable title, evidence 
tending to show that the vendor’s 
agent had taken necessary steps to 
perfect the title was relevant. Mas- 
cern v. Cline, (Tex.Civ.App.) 264 S. 


22. Sumter v. Welsh, 3 S.C.L. 539, 
4 S.C.L. 558. 
24. Sumter v. Welsh, supra. 


[a]. In assumpsit on note evidence 
may ke given, in discount, that the 


note was given for land, and that the 
seller had no title, without proving 
an eviction from the land, or showing 
that the vendor expressly covenanted 
that he was lawfully seized and had 
good title. Sumter y. Welsh, 3 S.C.L. 
539; 4, S:'CL., 558. 


25. Ammerman v. Karnowski, 234 
PAT sri09 OKL 1156: 

[a] Evidence that vendor knew 
that purchaser intended to borrow 
money on land to pay a note and 
mortgage is competent and material 
on the question whether the parties 
mutually intended delivery of the 
deed and possession to discharge the 
vendor’s contract to furnish an ab- 
stract showing clear title of the rec- 
ord. Ammerman v. Karnowski, 234 
P. 774, 109 Okl. 156. 


26. Ankerson v. Larson, 107 P. 879, 
58 Wash. 113. 

[a] Where abstract of title deliv- 
ered to purchaser was returned to 
vendor without objections long before 
execution of the contract of sale and 
the giving of a note by the purchaser 
for the first payment stipulated for 
in the contract, evidence of objections 
to the abstract is irrelevant in an ac- 
tion on the note. Ankerson y. Larson, 
LOY Po 879, 58 Wash. 113. 


27. Smith v. Independent School 
Dist. No. 26J, 282 P. 84, 48 Idaho 295. 


28. Kimball v. Saguin, 53 N.W. 116, 
86 Iowa 186. 


[a] Illustration.—The vendor can- 
not Show that the purchaser knew of 
the defects in his grantor’s title at 
the time of the conveyance, and could 
have purchased the outstanding title 
for a mere nominal sum, as the pur- 
chaser was not bound to prevent a 
failure of consideration by buying the 
outstanding title. Kimball v. Saguin, 
53 N.W. 116, 86 Iowa 186. 


29. Thompson y. Lippincott, 72 Pa. 
Super. 213. 


[a] Illustration.—In an action for 
a balance due on the price, defended 
on the ground that plaintiff breached 
his promise to provide title insurance, 
it is not error to refuse to admit a 
paper claimed to be a contract for 
such insurance, where there is noth- 
ing to show that such contract related 
to the property in question, or that 
plaintiff was a party thereto. Thomp- 
son v. Lippincott, 72 Pa.Super. 213. 


30. See supra § 1491. 


31. Ala.—Larkinsville Min. Co. v. 
Flippo, 30 So. 358, 130 Ala. 361. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1495-1496] 


the purchaser offers evidence of value in connection 
with an alleged deficiency, the vendor may intro- 
duce evidence of value in rebuttal.*? 
of a subsequent depreciation in the value of the land 
is inadmissible, in an action on a purchase-money 
note,®? as is also evidence to the effect that property 
under encumbrance is not usually marketable.** 
Where the purchaser contends that, under the con- 
tract of sale, there was to be an abatement in the 
price in case of a deficiency in quantity, the vendor 
cannot prove the value of the land sold to show that 
he did not agree to such an abatement,** and evi- 
dence of proportionate value will be excluded where 
not material to the apportionment claimed for dis- 


crepancy in acreage.*® 


In connection with claim of fraud.*’ 
fendant sets up a counterclaim for damages for de- 


ceit, evidence of the value of the 


Piilles Besiechal v. Weise, 34 Ill.App. 
lowa.—Paddleford vy. Cook, 38 N.W. 
137, 74 Iowa 433. 

eee ch oe v. Coburn, 10 Allen 
Okl.— Whitehead v. Jefferson, 151 P. 
681, 51 Okl. 42. 

Wash.—Warwick v. Hitchings, 
P. 960, 50 Wash. 140. 

[a] Evidence of market value is 
admissible. Warwick v. Hitchings, 96 
P. 960, 50 Wash. 140. 

[b] Where only issue presented is 
whether purchase price agreed on was 
to be paid wholly in money, or partly 
in money and partly in stock of the 
purchaser corporation, evidence as to 
the value of the land sold and con- 
veyed by the deed and the value of 
the stock of such corporation is com- 
petent and admissible. Larkinsville 
Min. Co. v. Flippo, 30 So. 358, 130 Ala. 
361. 

32. Gordon v. Cowger, 
(ind.) 231. 

[al Where purchaser sets up that 
part of land represented to be includ- 
ed in premises was not so included, 
and introduces evidence as to the val- 
ue of land had the boundaries not 
varied from the description, the ven- 
dor has a right to introduce evidence 
on that subject. Gordon v. Coweger, 4 
Blackf. (Ind.) 231. 

33. Horne v. Rogers, 35 
110 Ga. 362, 49 L.R.A. 176; 
Adm’r v. Clark, 16 Ohio 297. 

[a] Evidence respecting deprecia- 
tion after maturity of the purchase- 
money note is jnadmissible. Horne v. 
Rogers, 35 S.H. 715, 110 Ga. 362, 49 
Tene wAea (0. 

34. Horne v. Rogers, supra. 

25. McGee v. Craven, 11 S.B. 375, 
106 N.C. 351. 

36. Bowen v. Mayo, 121 S.E. 422, 
31 Ga.App. 575. 

37. Admissibility of evidence as to 
fraud see supra § 1493. 

3g. Knappen v. Freeman, 50 N.W. 
533, 47 Minn. 491. . 

39. Morman v. Harrington, 77 N. 
Ww. 242, 118 Mich. 623. 

40. Knappen v. Freeman, 50 N.W. 
533, 47 Minn, 491. 

41. Niland v. Murphy, 41 N.W. 335, 
73 Wis. 326. 

4z. See Evidence §§ 1730-1806. 

43. See cases infra this note. 

Evidence held sufficient: (1) 
sustain verdict or judgment for 
Parker v. Wellons, 160 S.E. 
721; McCook v. Parker, 
Ga.App. 426; Pezzaros- 
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4 Blackf. 


Sie: 715, 
Button’s 


To 
vendor. 
109, 43 Ga.App. 
144 S.E. 142, 38 
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terial,** and in support of a defense of fraudulent 
representations as to value, the purchaser may show 
the price paid by the vendor.*® 


But evidence as to 
held inadmissible where the pur- 


chaser sets up a right to rescission of the purchase 
on the ground of fraud as to the nature of the land.*° 


Where value is fixed by deed, parol evidence of 
the value is inadmissible.*+ 


[§ 1496] c. Weight and Sufficiency—(1) In Gen- 
The general rules*? govern the weight and 
sufficiency of evidence to warrant recovery by a 
vendor suing for the purchase price of realty,** or 
to sustain a defense set up by the purchaser,** and 
apply to weight and sufficiency of evidence neces- 


sary to establish particular issues as to the ineep- 


Where de- 
property is ma- 


si v. Collins, 14 S.W.(2d) 165, 228 Ky. 
51; Lancaster v. Cambron, 165 S.W. 
416, 158 Ky. 396; Gurley v. Starr, 99 
S.W. 972, 30 Ky.L. 974; Spielman v. 
Albinson, 236 N.W. 319, 183 Minn. 282; 
Brown v. Silver, 96 N.W. 281, 2 Neb. 
(Unoff.) 164; “Hays v. Drake, 262 P. 
690, 128 Okl. 236; Sigle v. Rippetoe, 
187.P2 1096.77 Ok). 231) (2) Toyjustity 
verdict for plaintiff so that it was not 
abuse of discretion to refuse new 
trial on ground of insufficiency of evi- 
dence to support verdict. Fuchs v. 
Lehman, 181 N.W. 85, 47 N.D. 58. (3) 
To warrant direction of verdict for 
full amount against defendant, who 
assumed payment of a subscription as 
part of the price of land.. Watters v. 
Wright, 84 S.E. 498, 16 Ga.App. 50. 
(4) To sustain verdict for balance due 
vendor, notwithstanding purchaser’s 
elaim of set-off on ground of misrep- 
resentations as to acreage. Ryan vy. 
Johns, 293 P. 475, 131 Kan. 818. 


[b] Evidence held insufficient: (1) 
To support judgment or decree for 
vendor. Veach v. Merchant, 35 S.W. 
(2d) 344, 183 Ark. 77; Wright v. Mar- 
tin, 102 S.W. 156, 149 Ga. 777; Yerkes 
vy. Fletcher, 281 P. 23, 34 N.M. 333. 
(2) To show cause of action in ac- 
tion for accounting on theory of sale 
to defendant of equitable estate in 
certain land. Ferris v. Jensen, 114 
N.W. 372, 16 N.D. 462. (3) To show 
breach of contract by _purchaser. 
Schoen v. Wagner, 37 N.Y.S. 367, 1 
App.Div. 298. (4) In action on pur- 
chase-money notes based as to one 
defendant on his alleged assumption 
thereof on purchasing land from an- 
other defendant, evidence indicating 
the land had not been deeded, but he 
had merely taken and forfeited an op- 
tion, was held insufficient to show as- 
sumption. Macik v. Garrett, (Tex. 
Civ.App.) 188 S.W. 1011. 

44. See cases infra this note. 

[a] Evidence held sufficient: (1) 
To sustain verdict or judgment for 
purehaser. J. C. Turner Lumber Co. 
vy. Henderson Lumber Co., 93 S.E. 301, 
20 Ga.App. 682; Schick v. Smith, 187 
Till. App. 637; Staring v. De Lancy Co., 
198 N.W.:416, 159 Minn. 86. (2) To 
support judgment for defendants on 
first cause of action. Harn v. Inter- 
state Building & Loan Co., 188 P. 343, 
77 Okl. 265 [error dism 41 S.Ct. 375, 
255 U.S. 563, 65 L.Hd. 787]. (3) To 
authorize verdict for apportionment 
in favor of defendant. Kirkland v. 
Brewton, 122 S.H. 814, 32 Ga.App. 128. 
(4) To support verdict for defendant 
on counterclaim. First Nat. Bank v. 
Kopp, 209 N.W. 974, 54 N.D. 439. (5) 
To sustain verdict finding that plain- 
tiffs at the time of the sale represent- 
ed the Jand to contain one hundred 
and fifty-seven acres, that defendant 
believed and relied on representation 


tion,*® abrogation,*® or rescission*’? of the contract 
sued on, or purchaser’s offer to rescind,** and the 
executory character*® and terms*®® of the contract, 


and was induced by it to purchase 
land, that it was sold at specified 
price per acre, and not in gross, and 
that defendant sustained specified 
damage by reason of a deficiency. 
Landrum & Adams v. Wells, (Ky-) 122 
S.W. 213. 

[b] Evidence held insufficient: (1) 
To set aside an order granting a new 
trial, from a verdict that the note sued 
on was given for the purchase price of 
land. Haynie v. Watson, 70 Ga. 707. 
(2) To sustain defenses as matter of 
law. MeCook v. Parker, 144 S.E. 142, 
38 Ga.App. 426. (3) Evidence of the 
vendor’s willingness to exchange the 
purchase-money notes for the land, 
etc., held insufficient to prevent him 
from recovering judgment on the 
notes. Parker v. Garnhart, 44 Mo. 202. 

45. See case infra this note. 

{a] Bvidence held insufficient to 
establish as matter of law defendant’s 
contention that note sued on had not 
become a complete and binding con- 
tract and was not the property of 
plaintiff, because of an alleged agree- 
ment between plaintiff and defendant 
by which the note had been deposited 
in escrow with a third person to be 
delivered to plaintiff on plaintiff's 
ousting from the land the persons 
who were in possession thereof, and 
because of plaintiff’s failure to com- 
ply with this condition, where there 
was evidence for plaintiff to the ef- 
fect that the note was not deposited 
in escrow as contended by defendant, 
but had been delivered to plaintiff un- 
conditionally. McCook y. Parker, 144 
S.E. 142, 38 Ga.App. 426. 

46. [a] Evidence held sufficient 
to sustain findings that contract had 
been abrogated by mutual consent of 
the parties, and that thereafter an- 
other contract had been made to sell 
the land to defendant at a lower price, 
and that plaintiff received a part of 
the consideration for the second sale 
in discharge of all his claims under 
the original contract. Patterson v. 
Rubenstein, 92 P. 401, 6 Cal.App. 440. 


47. American Home Building & 
Loan Ass’n v. Long, 129 So. 793, 24 
Ala.App. 34. 

48. Stille v. McDowell, 2 Kan. 374, 
85 Am.D. 590. 

[a] Where defense is mistake, an 
allegation by the purchaser of an of- 
fer to rescind the sale may be estab- 
lished by evidence that the vendor 
had by his acts prevented or dispens- 
ed with a formal tender of a deed. 
Stille v. McDowell, 2 Kan. 374, 85 Am. 
D. 590. 

49. Higbie v. Shields, 150 P. 801, 
27 Cal.App. 536. 

50. See cases infra this note, 


[a] Agreement to install gas serv- 
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acreage,®! boundary lines,®>? capacity in which bank 
holds purchase price,®* conditional or unconditional 
character of delivery of earnest money®* or notes,°°® 
consideration and failure of consideration,°®® evic- 
tion,®? fraud on the part of the vendor,®* identity 
of pure aser,®® indebtedness of purchaser,®® obliga- 
tion to pay taxes,° payment of purchase money,°? 
performance of covenants by the vendor,*®* readiness 
of the vendor to perform,®* real principals in the 
purchase and sale,®* tender of deed,®® title,°* and 


the value of the property.*® 


[§ 1497] (2) Acreage and Quantity of Land. It 
kas been held that the deed or its contents must be 
given in evidence, where the vendor seeks a recovery 
for an alleged excess in the quantity of land,®® or 


ice.—Evidence held insufficient to sup- 
port the purchaser’s contention that 
the vendor orally agreed to install 
gas service, the weight of evidence 
being that it declined to make such a 
promise. Western Oregon Trust Co. 
Weektendricks, 150) 2. 753, 77 Or, 104: 

{b] Building certificates. — Evi- 
dence in a suit for the unpaid balance 
on the purchase price of a building 
held to show that the vendor had 
made the deal on condition that the 
purchaser’s building fund certificates 
would either be sold, or that the ven- 
dor would take them Walker v. 
Modern Woodmen of America, Camp 
No, 51411, 277 SW... 331, 190" Mo-App. 
300. 

{e] Court findings as to time and 
terms of sale held supported by the 
evidence. Lancaster v. Cambron, 165 
S.W. 416, 158 Ky. 396. 

{d] Defense that plaintiff sold land 
te defendant to compel adjacent land- 
owner to buy, who would not buy 
from plaintiff, and that, on the failure 
of such third person to purchase, the 
sale to defendant was to be declared 
void, and the hand money paid by him 
returned, must be proved by evidence 
which is clear, precise, and indubita- 


ble. Walton v. Caldwell, 5 Pa.Super. 
143. 
[e] No title warranty.—In a suit 


on notes given for land conveyed, evi- 
dence held to support the chancellor’s 
conclusion that plaintiff had not war- 
ranted title. Maynard v. paver 1 
S.W.(2d) 961, 222 Ky. 560. 

(f] Obtaining lease.—Evidence in 
a vendors’ action for the balance of 
the purchase price held to sustain a 
finding that defendant, not plaintiffs, 
had agreed to obtain a prospective 
lessee’s signature to an oil and gas 
lease which was to be deposited in 
escrow under the sales contract. Bon- 
ner v. Finney, 294 P. 466, 110 Cal.App. 
518. 

{g] Provision for forfeiture.—Hvi- 
dence held sufficient to sustain a find- 
ing that there was no agreement for 
forfeiture of the balance due if the 
record of the title was not perfected 
in a certain time. Stewart v. Good- 
loe, (Tex.Civ.App.) 93 S.W. 1078. 


{h] Sale by acre or in gross.— 
Evidence held insufficient to prove 
that conveyance of land described in 
deed as seven hundred fifty acres, 
more or less, was a sale by the acre 
for a specified amount per acre, in- 
stead of in gross. Young v. Weakley, 
232 S.W. 949, 144 Tenn. 360. 

Terms as to price and consideration 
see infra § 1498. 


51. See infra § 1497. 
52. See cases infra this note, 
[a] Evidence held sufficient to es- 


tablish the correctness of the vendor’s! S.W. (2d) 
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the purchaser defends on the ground of a fraudu- 
lent deficiency in quantity,’7° and under this and the 
general rules,7! the evidence in particular cases has 
held sufficient’? 
deficiency, or insufficient to show an excess.’* 

[§ 1498] (3) Consideration or Price and Failure 
of Consideration.*® 
prima facie evidence of the price agreed to be paid 
for the land,*® but such prima facie evidence may 
be overcome by other evidence showing the con- 


or insufficient’? to show 2 


The amount named in the deed is 


sideration to be different from that named in the 


contention as to the location of the 
boundary line. Curley v. Starr, 99 S. 
W. 972, 30 Ky.L. 974. 

[b] Evidence as to boundaries held 
to support finding that purchasers 
were not entitled to credit for a por- 
tion alleged to be held adversely. Ison 
v. Ison, 291 S.W. 361, 218 Ky. 425. 

53. See case infra this note. 

[a] As purchaser’s agent.—DHEvi- 
dence sustained a finding that a bank 
held stock which the pur chaser agreed 
to deliver to the vendors as part of 
the consideration for realty, as pur- 
chaser’s and not as vendors’ agent, 
and that it was not an escrow holder 
or intermediary, and that hence the 
purchaser was liable to the vendors 
where the bank refused to deliver the 
stock. Small v. Flanagan, 246 N.W. 
252, 187 Minn. 563. 

54. Little v. Dyer, 233 N.W. 7, 181 
Minn. 487. 


55. Clark v. 
148 Va. 83. 


Miller, 138 S.E. 556, 


56. See infra § 1498. 
57. See case infra this note. 
[a] Bviction is established by 


proof that at the time of the purchase 
the lands sold were in the possession 
of one claiming under a title hostile 
to the vendor’s, whereby the purchas- 
er could not obtain possession and 
never did Withers v. Powers, 2 
Sandf.Ch. (N.Y.) 350 note. 
58. See infra § 1499, 


59. Lindberg vy. Younggren, 228 N. 
W. 574, 209 Iowa 618. 

60. Stuart v. Westerheide, 289 P. 
721, 144 Okl. 150. 

61. Kington vy. Ewart, 164 P. 141, 
100 Kan. 49. 

62. See infra § 1500. 

63. Western Oregon Trust Co. v. 
Hendricks wlio 0) een oss ie cOn Lae 
Fahey v. Benedetti, (Tex.Civ.App.) 
161 S.W. 896. 

64. Iiddy v. Davis, 22 N.E. 363, 116 
N.Y. 247; Reilly v. Steinhart, 160 N. 
Y.S. 389, 174 App.Div. 265 [aff 116°N. 


BE. 10715) 220 Noy. 6921 
65. First Nat. Bank y. Kopp, 209 
N.W. 974, 54 N.D. 439. 
66. Ixerney y. Gardner, 27 Ill. 162. 
67. See infra § 1501. . 
68. Wright v. Martin, 102 S.E. 156, 


149 Ga. 777. 


69.. Lewis v. Pond, 7 N.W. 236, 45 
Mich. 46. 

.70. Sims v. Henderson, 64 Ga. 278. 

71. See supra § 1496. 

72. Kirst Nat. Bank vy. Tate, 13S: 


W.(2d) 587, 178 Ark. 1098; Bird v. 
Williamstown Bank, 13 S.W. 430, 11 
Ky.L. 868. See Gilliam v. Cornett, 49 
316, 243 Ky. 572 (evidence 


deed,*7 and under these and other’® general rules, 
evidence in particular cases has been held sufficient 
to show that conveyance was made for the consid- 
eration named in the deed,’® or that the actual con- 


held sufficient to support judgment 
allowing deduction from purchase 
price for acreage lost in pending suit 
against vendor, and awarding pur- 
chasers deduction from purchase 
price proportionate to acreage lost). 

[a] ‘Testimony of surveyors held 
sufficient to justify a finding that 
there was a shortage in acreage of 
land sold to defendant by plaintiff's 
pledgor of purchase notes sued on. 
First Nat. Bank v. Tate, 13 S.W.(2d) 
587, 178 Ark. 1098. 

[b] Conflicting testimony.—Where, 
on an issue as to a deficiency in quan- 
tity, one surveyor testifies that there 
is a deficit, and another testifies to 
the contrary, a judgment for plaintiff 
will not be disturbed on the ground 
that it is not supported by the evi- 
dence. Bird v. Williamstown Bank, 
13 S.W. 430, 11 Ky.L. 868. 

73. Alvey v. Logsden, 23 S.W. 865, 
15 Ky.Le 486. 

[a] Where evidence of three credi- 
table witnesses is to the effect that 
the vendor sold land by boundary set 
out in the deed and not by the acre, a 
judgment finding that there was a def- 
icit in the land conveyed is contrary 
to the evidence, and must be reversed. 
Alvey v. Logsden, 23 S.W. 865, 15 Ky. 
L. 486. 

74. Ford v. Delph, 220 S.W. 719, 
203 Mo.App. 659 

[a] Certainty of error as to acre- 
age not shown.—In a vendor’s suit to 
recover from the purchaser for an ex- 
cess of acreage transferred over that 
agreed on, on the basis of mutual mis- 
take, evidence held insufficient to 
show a certainty of error as to acre- 
age, that is, that the area transferred 
did in fact contain more than the 
agreed acreage. Ford v. Delph, 220 S. 
W. 719, 203 Mo.App. 659. 

75. Sufficiency of evidence as to 
Kee of contract generally see supra 

1496. 

76. Burkholder v. 
Mo.App. 287. 

77. Cheesman vy. Nicholl, 70 P. 797, 
18 Colo.App. 174; Stamper vy. Cornett, 
(Ky.) 121 S.W. 623; Tucker v. Dolan, 
84 S.W. 1126, 109 Mo.App. 442; Roehl 
v. Nieter, 172 N.W. 114, 42 N.D. 204. 

[a] Degree of proof required.—An 
agreement that the vendor should be 
paid a greater consideration than that 
recited in the deed must be proved 
by a preponderance of the evidence, 
which must be so clear as to satisfy 
jury that the agreement was 
made; and it is not bound to be prov- 
ed beyond a reasonable doubt. Chees- 
mn v. Nicholl, 70 P. 797, 18 Colo.App. 
174. 

78. See supra § 1496. 

79. Berryman y. Flake, 
App.) 20 S.W.(2d) 803. 


Henderson, 78 


the 


(Tex.Civ. 


For later cases, developments and ehanges in the law see Annotations, same title and section number. 


§§ 1498-1500] 


sideration was different from that named,*° or that 
there was a valuable consideration for a purchase- 
money note,*? or has been held insufficient to sus- 
tain a finding as to the amount of the purchase 


price.®? 
Failure of consideration. 


resentations were made.*8 


Evidence in particular cases has, under the gen- 
eral rules,*® been held sufficient to establish fraud 
of the vendor available as a defense to an action 
for the purchase money,®® or insufficient to establish 
such fraud,°®* as with respect to alleged misrepresen- 


80. Stamper v. Cornett, (Ky.) 121 
S.W. 623; Roehl v. Nieter, 172 N.W 
114, 42 N.D. 204. 


[a] Interest.—In an action for 
the remainder of the purchase price 
of land, evidence held to show that, 
jin addition to consideration recited in 
the deed, defendant agreed to execute 
to plaintiff a note for plaintiff’s inter- 
est in her mother’s dower, payable, 
“without interest,” on her mother’s 
death, and not with interest, as claim- 
ed. Worley v. Curd, 154 S.W. 909, 153 
Ky. 104. 


81. Rich v. Fry, 146 N.E. 393, 148 
N.E. 202, 196 Ind. 303. 


82. Pettinger y. Fast, 25 P. 680, 87 
Cal. 461; Hack vy. Sexton, 17 N-Y.S) 
445. 

83. See supra text and notes 76, 


77; and supra § 1496. 

84 J.C. Turner Lumber Co. v. Hen- 
derson Lumber Co., 93 S.E. 301, 20 Ga. 
App. 682; Doremus v. Bond, 8 Blackf. 
(Ind.) 368; Smith v. Snodgrass, (Mo. 
App.) 246 S.W. 968. 


85. Phillips v. Cooper, 20 S.E. 78, 
93 Ga. 639; Wentworth v. Goodwin, 
21 Me. 150; Sixth St. Realty Co. v. 


Horowitz, 148 A. 597, 50 R.I. 445. 


{a] Total failure of consideration 
not shown. Wentworth vy. Goodwin, 
21. Me. 150. 


{b] Neither total nor partial fail- 
ure of consideration Shown. Sixth St. 
Realty Co. v. Horowitz, 148 A. 597, 50 
R.I. 445. 


[c] Evidence insufficient to es- 
tablish as matter of law that there 
was a failure of consideration. Mc- 
Cook v. Parker, 144 S.E. 142, 38 Ga. 
App. 426. 

86. Defect in title see infra § 1501. 

Deficiency in acreage see supra § 
1497. 

87. Gordon v. Parmelee, 15 
(Mass.) 418. 


{a] Purchaser is not bound to 
prove fraud beyond reasonable doubt, 
but only by a preponderance of the 
evidence, as in other civil cases. Gor- 
don v. Parmelee, 15 Gray (Mass.) 413. 

88. Cook v. Fuson, §6 Ind. 521. 

[a] Evidence that after discovery 
of fraud defendant had had conver- 
sation with plaintiff about payments of 
the balance of the purchase money, in 
which he said nothing about false 
representations, may be considered in 
weighing defendant’s testimony as to 
whether or not the representations 
avere made. Cook v. Fuson, 66 Ind. 
621. 


Gray 
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Under general rules,*? 
evidence in particular cases has been held sufficient'4 
or insufficient®® to show failure of consideration.®® 


' [§ 1499] (4) Fraud. A preponderance of the evi- 
dence is sufficient to establish the vendor’s fraud.87 
Evidence of the purchaser’s failure to complain about 
fraud after discovery thereof is of no probative 
value on the issue of whether the alleged false rep- 


PURCHASER 


acter of land as 
of the land.®4 


- [§ 1500] (5) Payment. 
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tations respecting the location of boundaries,®? char- 


subject to overflow,®?® or the value 


A prima facie case of 


payment may be established by proof of the delivery 


proved.°? 


89. See supra text and notes 87, 
38; and supra § 1496. 

SG. Kirkland y. Brewton, 122 S.E. 
814, 32 Ga.App. 128; Landrum & 
Adams v. Wells, (Ky.) 122 S.W. 213. 

[a] Misrepresentation of acreage. 
—(1) Where land was sold as seven- 
ty-five acres ‘‘more or less,’ and the 
actual quantity was fifty-six and one- 
half acres, such facts with other cir- 
cumstances were sufficient to author- 
ize a verdict for apportionment in 
favor of defendant purchaser on a 
general ground of actual fraud. Kirk- 
land v. Brewton, 122 S.E. 814, 32 Ga. 
App. 128. (2) In an action to recover 
the balance of the price of certain 
land, evidence held to sustain a ver- 
dict finding that plaintiffs at the 
time of the sale represented the land 
to contain one hundred fifty-seven 
acres, that defendant believed and 
relied on the representation and was 
induced by it to purchase the land, 
that it was sold at a specified price 
per acre, and not in gross, and that he 
sustained a specified damage by rea- 


son of a_ deficiency. Landrum & 
Adams v. Wells, (Ky.) 122 S.W. 213. 
91. Cal.—-Williams y. Mitchell, 26 


PB. 632, 87 Cal. 532, 
ere es v. Milligan, 72 TI11.Arp. 
Iowa.—Waldron vy. Zollikofer, 3 
Iowa. 108. 
Pa.—Straight v. Wilson, 35 A. 230, 
M76 Paw 20: 


B.C.—Stewart v. Cunningham, 21 
BG. 255% 
Ont.—Davis v. Whittington, 15 Ont. 


W.N. 160. 


$2. Bank of Bullochville v. Riehle, 
137 S.E. 642, 36 Ga.App. 470. 


{a] Plaintiff bank not chargeable 
with misrepresentations relative to 
location of boundaries in a suit by it 
for purchase money under a contract 
of sale taken over by the bank from 
the original vendor, as defendant pur- 
chaser failed to introduce evidence 
sufficient to show any misrepresenta- 
tion to which such bank was a party. 
Bank of Bullochville v. Riehle, 137 S. 
E. 642, 36 Ga.App. 470. 


93. Rowlett v. Downs, 248 S.W. 192, 
ODE Taye WEE 

[a] Evidence sustaining finding 
against defense of fraud.—In a suit 
on a purchase-money note wherein de- 
fendant purchaser alleged in defense 
that plaintiff had falsely represented 
that the lands purchased overflowed 
only in part, when in fact the entire 
lands overflowed, evidence was held 


of a deed after the contract of sale is made,®® es- 
pecially where proof of such delivery is accompanied 
by proof of other circumstances from which pay- 
ment would ordinarily be presumed.?® 
possession of the purchaser’s evidence of indebted- 
ness is evidence that the purchase money represent- 
ed thereby is still unpaid, unless the contrary is 


The vendor’s 


Receipt for the purchase money is not conclusive 
evidence of payment.’ 
dorsed on a purchase-money note are sufficient to 
establish the fact of such payments.®® 


Evidence in particular cases has, under the general 
rules,t been held sufficient to prove payment,” or 


Receipts of payments in- 


sufficient to sustain a finding that de- 
fendant had notice that the lands 
overflowed, and accordingly could not 
have been deceived by, nor could it 
have relied on, any representation 
that it did not overflow. Rowlett v. 
Downs, 248 S.W. 192, 198 Ky. 9. 


94. Baker-Boyer Nat. Bank v. Hugh- 
son, 31 P. 423, 5 Wash. 100. 


_(a] Allegation of misrepresenta- 
tion by vendor as to value of land is 
not proved by the statement of a wit- 
ness that the land was nearly worth- 
less. Baker-Boyer Nat. Bank v. 
Hughson, 31 P. 423, 5 Wash. 100. 


95. Dodwell v. Mound City Saw- 
mill Co., 119 S.W. 262, 90 Ark. 287; 
ney ames v. Buehler, 14 A. 391, 120 

a. Z 


fa] Ilustration.—Where a bond 
for title provided that, on the pay- 
ment of the note given for a part of 
the price, the vendor would execute a 
deed, the execution and delivery of a 
deed by the vendor prima facie show 
payment of the note. Dodwell v. 
Mound City Sawmill Co., 119 S.W. 262, 
90 Ark. 287. 

96. Bryan v. Hendrix, 57 Ala. 387. 

fa] Surrender of evidence of in- 
debtedness.—Evidence that the ven- 
dor gave t6 the purchaser a bond for 
title, and thereafter made a deed of 
conveyance to him, surrendered the 
evidence of indebtedness, and assert- 
ed no claim to the money or the land 
for seven years, makes a prima fa- 
cie showing against a claim by the 
vendor for either the money or the 
land. Bryan v. Hendrix, 57 Ala. 387. 

97. Toribio v. Foz, 34 Philippine 
913. 

98. Hawkins y. Gardner, 2 Smale 
& G. 441, 65 Reprint 472. 

[a] Evidence held sufficient to au- 
thorize finding by jury that receipt 
did not represent any actual payment 
of money on account of the purchase 
price but was given merely for the 
purpose of enabling defendant to 
borrow money on the land so as to 
pay the vendors. Parker v. Wellons, 
160 S.E. 109, 43 Ga.App. 721. 


99. Gray v. Tiller, (Tex.Civ.App.) 
279 S.W. 496. 

[a] Evidence held sufficient to 
show genuineness Of vendor’s signa- 
ture on receipt for purchase money.— 
Schick v. Smith, 187 Ill.App. 637. 

Conclusiveness of receipt generally 
see Payment §§ 80-83. 

1. See supra text and notes 95-99; | 
and supra § 1496. 

2 Sergent v. 


Jones, 10 S.W.(2d) 
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affirmatively to establish nonpayment,’ or insufficient 
to prove payment,* or has been held sufficient or in- 
sufficient to show particular matters with respect to 
payment.® 

- On issue of whether funds were available for pay- 
ment of purchase check at the bank on which drawn, 
the actual facts, rather than presumptions from the 
balance at close of day, are controlling.® 


[§ 1501] (6) Title. An unrecorded deed to plain- 
tiff from his immediate grantor, accompanied by pos- 
session of the estate, is prima facie evidence of ti- 
tle; and it is unnecessary for plaintiff, in the first 
instance, to trace his title farther back,’ and in the 
absence of countervailing proof the vendor’s pos- 
session may be sufficient to show that property was 
in him.* To escape payment of purchase money, in 
whole or in part, on account of a defective title, the 
purchaser must prove the existence of the defect 
by a preponderance of evidence.® 
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[$§ 1500-1501 - 


full price for the property is ordinarily a strong cir- 
cumstance, but not a conclusive one, that the parties 
contracted in view of defects, or for the actual value 
of the property sold.?° 


Judgment against purchaser in ejectment suit does 
not conclusively establish the defense of lack of ti- 
tle,11 but is of probative value in such connection.*? 


Evidence in particular cases has, under the gen- 
eral rules,® been held sufficient to show a defect 
in, or failure of, title, 1* such as a tax encumbrance,*° 
or to show fulfillment of a vendor’s agreement to 
furnish a proper abstract,'® or has been held suffi- 
cient to show the purchaser’s waiver of a vendor’s 
agreement to show record title within a stipulated 
period;'*? or has been held insufficient to show a 
defect in, or failure of, title,tS such as building re- 
strictions,!® or title in a third party,?° and has been 
held insufficient to show the vendor’s agreement to 
furnish title insurance,?* or to show the purchaser’s 


Buying subject to defect. 


1085, 226 Ky. 348; Edwards v. White, 
(Tex.Civ.App.) 120 S.W. 914. 

[a] Evidence held sufficient to 
support finding that fhe purchase 
money had been paid by the purchas- 
er when he executed notes reciting 
that they were for the purchase price. 
Edwards v. White, (Tex.Civ.App.) 120 
S.W. 914. 

3. Ga.— Parker vy. Wellons, 160 S.E. 
109, 438 .Ga.App. 721. 

Ky.—-Stamper v. Cornett, 121 S.W. 
623. 

Mo.—Schrock y. Duncan, (App.) 189 
S.W. 610. 


Okl.—Robertson y. Chapel, 243 P. 
Oo OmOkln 21g. 
Tex.—Berryman v. Flake, (Civ. 


App.) 20 S.W.(2d) 803. See Vinson 
v. W. T. Carter & Bro., (Civ.App.) 161 
S.W. 49 [error den 166 S.W. 363, 106 
Tex, 273] (holding that a deed of 
realty and a bill of sale of slaves with 
the grantee’s simultaneously executed 
mortgage and notes to secure the pay- 
ment of the purchase price were 
proof, in an action of trespass to 
try title, that the purchase money 
had not been fully paid at the time of 
the conveyance). f 


[a] Evidence held sufficient to sus- 
tain finding that purchase money had 
not been pald.—Stamper v. Cornett, 
(Ky.) 121 S.W. 6238; Schrock v. Dun- 
ean, (Mo.App.) 189 S.W. 610. 


{b] Sufficient to support verdict.— 
In an action for the balance of the 
purchase price of land, evidence held 
reasonably to support a verdict for 
plaintiff on the issue of payment. 
Robertson v. Chapel, 243 P. 931, 116 
Okl. 217. 

4, Moore v. Moore’s Adm’r, 101 S. 
W. 358, 30 Ky.L. 1370; Griswold v. 
Little, 34 N.Y.S. 703, 13 Misc. 281. 


[a] Expenditures by purchaser.— 
The fact that a purchaser who is 
given immediate possession of the 
Jand, and who is to pay the purchase 
money two years after the making of 
the contract, makes large expendi- 
tures for buildings and other improve- 
ments, is not evidence of the payment 
of the purchase money. Griswold v. 
Little, 34 N.Y.S. 703, 13 Misc. 281. 

5. See cases infra this note. 

[a] Agency of bank.—Evidence 
held sufficient to show that the bank 
to which defendant made payment for 
land purchased from plaintiff was 


The failure to give a 


acting as the latter’s agent. New- 
man v. Baker, 90 N.W. 1027, 131 Mich. 
89. 


{b] Note as part of down pay- 
ment.—In a suit on a promissory note 
against the maker and guarantors, 
evidence held to show that the note 
was taken as a part of cash down 
payment on the land contract, and 
not as a part of the unpaid purchase 
price, so that the vendor could re- 
cover on the note, even though he had 
taken the land back. Bible v. Webb, 
213 N.W. 309, 192 Wis. 545. 


[c] Payment as consideration for 
option.—In an action on a vendor’s 
lien notes, evidence held to show 
that the entire amount, which defend- 
ant sought to have applied to dis- 
charge of the notes for certain lands, 
was paid to plaintiffs as considera- 
tion for the option to purchase those 
and other lands under an agreement 
that it should become part of price 
only if defendants exercised the op- 
tion. King v. Kloh, (Tex.Civ.App.) 
10 S.W.(2d) 1043. 


6 Cavanaugh vy. Praska, 
W. 15, 205 Iowa 660. 


[a] Illustration.—As respects suf- 
ficiency of the vendee’s payment by 
check, evidence of cash balance in 
bank at close of day does not over- 
come actual facts regarding amounts 
on hand available for payment of the 
check duritig previous business hours. 
Cavanaugh vy. Praska, 216 N.W. 15, 
205 Iowa 660. 


7. Tingley v. Cutler, 7 Conn. 291. 


216 N. 


8. Kester v. Rockel, 2 Watts&sS. 
(Ba.) 365. 
[a] Where vendor is in possession 


and makes improvements and after- 
ward the purchaser enters into a con- 
tract to buy, with full knowledge of 
all the circumstances, in an action to 
recover the purchase money the jury 
are bound to believe, in the absence 
of all countervailing proof, that the 
property was in the vendor, especial- 
ly where the purchaser takes posses- 
sion under the contract and enjoys 
it, and never offers to restore the pos- 
session, and shows no outstanding 
title. Kester v. Rockel, 2 Watts&Ss. 
(Pa.) 365. 


9. Bowman v. Duling, 20 S.F. 567, 
39 W.Va. 619. 


font Waldron y. Zollikofer, 3 Iowa 
11. Reeves v. Kelly, 30 Mich. 132. 


For later cases, developments and changes in the law see Annotations, 


waiver of a title defect.?? 


12. Reeves v. Kelly, supra. 

[a] Ilustration.—While a judg- 
ment in an ejectment suit is not con- 
clusive evidence, in an action on a 
purchase money note, that defendant 
got no title on his purchase, in connec- 
tion with evidence that plaintiff was 
notified of the ejectment, and fol- 
lowed with evidence that the title 
plaintiff pretended to have was litigat- 
ed in that suit, it would have a ten- 
dency to establish the defense. 
Reeves v. Kelly, 30 Mich. 132. 


13. See supra text and notes 7-12; 
and supra § 1496. 


14. Blasser v. Moats, 46 N.W. 1076, 
81 Iowa 460; Warren v. Clark, (Tex. 
Civ.App.) 24 S.W. 1105. 


[a] Issuance of patent to third 
person.—Hvidence that subsequent to 
the conveyance a patent for a portion 
of the land was issued to a third per- 
son, and that it was placed on rec- 
ord, is sufficient proof of an outstand- 
ing superior title as to such portion 
to warrant a proportionate abatement 
in the purchase price. Warren v. 
Clark, (Tex.Civ.App.) 24 S.W. 1105. 


15. Grogan y. Lea, (Tex.Civ.App.) 
269 S.W. 1070. 


[a] Evidence introduced by ven- 
dor held sufficient to support finding 
that property was assessed for taxes, 
thus showing an encumbrance against 
the property, even if tax receipts in- 
troduced by the vendee were insuffi- 
cient. Grogan v. Lea, (Tex.Civ.App.) 
269 S.W. 1070. 


16. Paynesville Land Co. v. Gra- 
bow, 200 N.W. 481, 160 Minn. 414. 


17. Paynesville Land Co. v. Gra- 
bow, supra. 


18. Graham v. Hanson, 140 N.W. 
774, 93 Neb. 394 [reh den 141 N.W. 
1037, 93 Neb. 605]; Sixth St. Realty 
Co. v. Horowitz, 148 A. 597, 50 R.L 
445; Kiser v. Lunsford, 86 S.W. 927, 
38 Tex.Civ.App. 463; Hoyt v. Rothe, 
163 P. 925, 95 Wash. 3869. 


19. Sixth St. Realty Co. v. Horo- 
witz, 148 A. 597, 50 RI. 445. 


20. Graham v. Hanson, 140 N.W. 
77%, 93 Neb. 394 [reh den 141 N.W. 
1057, 98 Neb. 6051; Hoyt v. Rothe, 163 
P. 925, 95 Wash. 369. 


21. Thompson y. Lippincott, 72 Pa. 
Super. 213. 


22. Ritter v. Hill, 127 A. 455, 282 
Pa. 115. 


Same title and section number, 


165 Pa. 443; 


§ 1502] 


[§ 1502] 14. Trial—a. Questions of Law and Fact. 
In an action by a vendor for purchase money, as in 
other civil cases generally,?? questions of law are 
for the court to determine,?* while questions of fact, 
on which the evidence is doubtful or conflicting, are 
to be determined by the jury,?> and under the gen- 
eral rules*® as applied to the particular circum- 
stances, the amount due on a purchase-money note,” 
the sufficiency of a deed,?* or the validity of title,?° 
may be a question of law for the court, while it 
may be for the jury or trial court to determine as 
a question of fact such matters as: Amount due,?° 
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character of a right of way,*! consideration,?? satis- 


23. See Trial § 313. 

24 Minor v. Edwards & Price, 10 
Mo. 671; Harding v. Garcia, (Tex.Civ. 
App.) 17 S.W.(2d) 859. 

25. Ala.—Nelson v. Shelby Mfg. 
Cee 11 So. 695, 96 Ala. 515, 38 Am.S.R. 


Ga.—Cook v. Banks, 22 S.E. 138, 95 
Ga. 229. 


Md.—Scearlett v. Stein, 40 Md. 512. 

Mass.—Bartlett v. Tarbell, 12 Allen 
123; Root v. Burt, 118 Mass. 521. 

Mich.—Morman vy. Harrington, 77 
N.W. 242, 118 Mich. 623. 

Mo.—Owens v. Rector, 44 Mo. 389. 

N.J.—Friedman v. Kaufman, 158 A. 
761, 10 N.J.Mise. 252. 

N.Y.—Beckrich v. North Tonawan- 
da, 171 N.Y. 292, 64 N.E. 6. 

N.C.—McGee v. Craven, 11 S.E. 375, 
POCUIN- C3505 

Okl.—Livengood vy. Ball, 162 P. 766, 
63 Okl. 90. 

Pa.—Henry v. Zurflieh, 53 A. 243, 
203 Pa. 440; Reed v. Klaus, 30 A. 1005, 
McCauley v. Creimerieux, 
V3 A... 1070,.132 Pa, 22. 

R.I.— Nugent v. Aldrich, 73 A. 305. 

S.C.—Hays v. Hays, 44 S.C.L. 419. 

Tex.—Callaway v. Chrestman, (Civ. 
App.) 269 S.W. 908. 

Vt.—Brown v. Fine, 158 A. 669, 104 
Vt. 221. 

Va.—Mundy’s Ex’rs vy. Garland, 83 
S.E. 491, 116 Va.-922. 

Wash.—Blake v. Bahr, 258 P. 478, 
144 Wash. 578. 

26. See Trial §§ 315-359, 1151-1153. 

27. Harding. vy. Garcia, (Tex.Civ: 
App.) 17 S.W.(2d) 859. 

28. Minor v. Edwards & Price, 10 
Mo. 671. 

29. Myrick v. Leddy, 
App.) 37 S.W.(2d) 308. 

Warketable character of title see in- 
fra text and notes 46, 47. 

30. Blake v. Bahr, 258 P. 478, 144 
Wash. 578. 


(Tex.Civ. 


31. Eby v. Elder,,15 A. 423, 122 
Pa. 342. 
32. Myers v. Smith, 196 N.W. 989, 


197 Iowa 195; Henry v. Zurflieh, 53 A. 
243, 203 Pa. 440. 


{a] Zlustration.—In a _vendor’s 
action on a note executed for interest 
under a land sale contract, whether 
there was a completed contract to 
surrender rights under the land con- 
tract prior to parol release, on which 
plaintiff relied, so as to nullify it as 
made without consideration, was a 
question for the jury. Myers v. 
Smith, 196 N.W. 989, 197 Iowa 195. 

83. Mundy’s Ex’rs v. Garland, 83 
S.BE. 491, 116 Va. 922. 

34. Marchman v. Security Loan & 
Abstract Co., 165 S.E. 884, 45 Ga.App. 


625. 


35. Kearney v. Hogan, 25 A. 1076, 
154 Pa. 112. 


[a] What is reasonable time to be 
allowed for execution of deed and 
delivery of possession is a question 
for the jury where no time for that 
purpose is fixed in the contract of 
sale. Kearney v. Hogan, 25 A. 1076, 
Pode. anes 
Fae Mass.—Root v. Burt, 118 Mass. 

Okl.—Posey vy. Brixey, 295 P. 595, 
147 Okl. 147; Livengood vy. Ball, 162 
P. 766, 63 Okl. 90. 


Eitan oe ee v. Rockel, 2 Watts & S. 
BODe 
R.I.—Nugent y. Aldrich, 73 A. 305. 
S.C.—Hays v. Hays, 44 S.C.L. 419. 
Tex.—Orbeck v. Alfei, (Civ.App.) 


276 S.W. 947, 

[a] Illustration.—In assumpsit for 
a farm and goods sold, where evidencé 
conflicted as to whether or not the 
buyer paid the full price immediately 
on delivery of the deed and bill of 
sale, such question was for the jury. 
Nugent v. Aldrich, (R. I.) 73 A. 305. 

[b] Extension of time for pay- 
ment.—Whether a contract for the 
sale of realty making time of payment 
of the essence was forfeited, or per- 
formance waived, and an extension 
of time granted, is a question for the 
162 P. 766, 


jury. Livengood v. Ball, 
63 Okl. 90. 
{c] What is reasonable time for 


payment of the purchase money is a 
question for the jury. Hays v. Hays, 
44 S.C.L. 419. 


[ad] Whether note indorsed “with- 
out recourse,” without knowledge of 
vendor, was received in full satisfac- 
tion of the price is a question of fact 
for the jury. Root v. Burt, 118 Mass. 
521. 

Le] Payment of interest.—A pur- 
chaser, under articles of agreement, 
who enters and continues in posses- 
sion, must pay interest on the pur- 
chase money; but where he has been 
harassed or: disturbed in his posses- 
sion, or there has been willful or 
vexatious delay, or gross or criminal 
laches on the part of the vendor, or 
where there are well-founded doubts 
of the title, or from neglect or other- 
wise for a length of time no admin- 
istrator has been appointed to receive 
payment, it is for the jury to deter- 
mine whether the purchaser is to pay 
interest. Kester v. Rockel, 2 Watts 
&S. (Pa.) 365. 

37. Segars v. Folsom, 113 S.BH. 495, 
121 S.C. 345. 


38. Brown v. Fine, 158 A. 669, 104 
Vt. 221. 
39. Friedman v. Kaufman, 158 A. 


761, 10 N.J.Mise. 252. 

40. Myers v. Smith, 196 N.W. 989, 
197 Iowa 195; See v. Mallonee, 82 S. 
W. 557, 107 Mo.App. 721. 

{a] Iiustration.—In a vendor’s ac- 
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faction of liens,*? existence of a deficiency so gross 
as to justify apportionment of purchase price,?? ex- 
ecution of deed,?*> payment,?® purchaser’s waiver of 
a defect in the deed*’ or of the vendor’s failure to 
furnish an abstract,?8 reasonableness of counsel 
fee,*® rescission or cancellation of the contract of 
sale,*® terms of the contract,41 time for perform- 
ance,** time for resale,#? vendor’s due performance 
of particular stipulations controlling payment,#* and 
whether or not the vendor was guilty of fraud.4® 


Marketable character of vendor's title may be a 
mixed question of law and fact,*® but is ordinarily 


tion on a note given for interest 
under a land sale contract, whether 
there was an oral contract for surren- 
der and cancellation of the note, and 
promise to pay the purchaser for im- 
provements during the purchaser’s 
possesston, and whether there was an 
unqualified acceptance of a claimed 
offer so as to show release of the pur- 
chaser from the contract of purchase, 
were questions for the jury. Myers v. 
Smith, 196 N.W. 989, 197 Iowa 195. 

[b] Whether one of the grantees 
assented to abrogation of written 
agreement for the purchase of the 
land, and the substitution of a verbal 
agreement between another grantee 
and the grantor, was for the jury. 
See v. Mallonee, 82 S.W. 557, 107 Mo. 
App. 721. 

41. Nugent v. Aldrich, (R.I.) 73 A. 
305. 

42. Weatherbee vy. Sinn, 238 P. 134, 
73 Cal.App. 98; Callaway v. Chrest- 
man, (Tex.Civ.App.) 269 S.W. 908. 

[a] By removal of lien.—Where a 
vendor and the purchaser entered into 
an agreement whereby the former was 
to have reasonable time to remove a 
fraudulently concealed lien, the ques- 
tion of lapse of that time is for the 
jury. Callaway v. Chrestman, (Tex. 
Civ.App.) 269 S.W. 908. 


[tb] What constitutes reasonable 
time for performance after waiver of 
the vendee’s default depends on the 
circumstances of each case and is 
primarily a .fact questivun for the 
trial court. Weatherbee y. Sinn, 238 
P. 134, 78 Cal.App. 98. 

43. Wamack vy. Thomas, 158 S.W. 
731, 173 Mo.App. 281. 


44. Maupin vy. Binnion, 227 P. 390, 
100 Okl. 32. 

45. Ala.—Nelson v. Shelby Mfg., 
ete., Co., 11 So. 695, 96 Ala. 515, 38 Am. 
S.R. 116. 

Ga.—Keiley v. Citizens’ Savings 
Bank :&) Trust -Cos159 Ss. ab27, 13 
Ga. 11; Cook yv. Banks, 22 S.E. 138, 
95 Ga. 229; Marchman v. Security 
Loan & Abstract Co., 165 S.E. 884, 45 
Ga.App. 625. 


Md.—Scecarlett v. Stein, 40 Md. 512. 


Mich.—Morman vy. Harrington, 77 N. 
W. 242, 118 Mich. 623. 

Mo.—Owens v. Rector, 44 Mo. 389. 

[a] Whether deficiency in quantity 
of land is so gross as to show willful 
deception or mistake amounting to 
fraud is generally a question of fact 
for the jury and not one of law for the 
court. Marchman v. Security Loan & 
Abstract Co., 165 S.E. 884, 45 Ga.App. 
625. To same effect Cook v. Banks, 
22 SiH! 138, 95 Ga. 229% 

[b] Evidence held sufficient to 
warrant submission to jury of the 
question of plaintiff's fraud. Morman 
v. Harrington, 77 N.W. 242, 118 Mich. 
623. 

46. Farmers’ State Bank of Hay- 
field, Minn. v. Butler, 164 N.W. 562, 
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a question of faet.47 


[§ 1503] b. Submission of Case or Question to 
Jury. Under general rules,#® where there are ques- 
tions of fact on which the evidence is doubtful or 
conflicting, it is error for the court to take the 
case or issue from the jury,*® as by directing a ver- 
diet for the vendor;°® but where there is no evi- 
dence on a particular question, or the evidence there- 
on is undisputed, or insufficient to go to the jury, 
the court should not submit such question to the 
jury, but should itself dispose of the question,®! as 
by directing a verdict for the vendor,®? or dismiss- 
Where defendant alleges a defect 
in title, and the defect has been cured before suit 
brought, a verdict for plaintiff may be directed.*4 


ing his ease.°* 


[§ 1504] c. Reference.®® 


101 Neb. 635. 

Validity cf title see supra text and 
note 29. 

47. Farmers’ State Bank of Hay- 
field, Minn. v. Butler, 164 N.W. 562, 
101 Neb. 635. 

48. General rules as to: 

Direction of verdict see Trial §§ 415- 

458%. 

Dismissal or nonsuit see Trial §§ 388— 

414. 


Submission of issues to jury see Trial 
§ 313. 
49. «aia.—ZJTJones v. Sublett, 110 So. 
60, 21 Ala.App. 563. 


Ga.—Henry v. Leet, 50 S.E. 929, 123 
Ga. 97. 


Iowa.—Dorr v. Cory, 78 N.W. 682, 
108 Iowa 725. 


Kan.—Baker vy. Custer, 247 P. 843, 
121 Kan. 383. 


Minn.—Hirshman v. Healy, 202 N. 
W. 734, 162 Minn. 328. 


Pa.—Taylor v. Preston, 79 Pa. 436. 


Tex.—Harding-Gill Co. v. Borch- 
ardt, (Civ.App.) 285 S.W. 698. 


[a] Onissue of damage for breach 
by vondor in failing to furnish wa- 
ter as agreed, where it was undis- 
puted that the land was worth a cer- 
tain sum without the water, but the 
evidence was conflicting as to the 
value with the water, refusal of the 
court to submit such issue, and its 
assumption that the amount paid by 
the purchaser was reasonable mar- 
ket value, was erroneous. Harding- 
Gill Co. v. Borchardt, (Tex.Civ.App.) 
285 S.W. 698. 

{b] Where proof of contract rests 
on parol evidence, the question of its 
sufficiency is exclusively for the jury, 
and it is error for the court to with- 
draw it from the jury by peremptory 
instructions. Taylor yv. Preston, 79 
Pa. 436. 

50. Dorr v. Cory, 78 N.W. 682, 108 


Iowa 725; Baker v. Custer, 247 P. 843, 
121 Kan. 383; Hirschman v. Healy, 
202 N.W. 784, 162 Minn. 328. See 


Burroughs v. Selleck, 185 Ill.App. 446. 


[a] As to damages.—In an action 
to recover interest on a note, in which 
defendant proved misrepresentation 
of quality and value of land bought 
of plaintiff under a contract in which 
transaction note was given, where the 
difference in value of the land as rep- 
resented and the real value exceeded 
interest sued for, directing verdict for 
plaintiff on the ground that no dam- 
ages had been shown was_ error. 
Hirschman vy. Healy, 202 N.W. 734, 162 


In a suit by a vendor to 
enforce payment of purchase money under an ex- 
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ecutory contract, in which the defense is defect of 


the question.°® 
[§ 1505] 


in quantity. 


Minn. 328. 
[b] Fraud.—Where, in an action 
for the price of land, the evidence 


shows that defendant relied on his 
friendly relations with, and his con-~ 
fidence in, plaintiff, and believed his 
statements as to the value of the land, 
and the price which plaintiff had paid 
for it, and that such statements were 
false, it is error to direct a verdict 
for plaintiff. Dorr v. Cory, 78 N.W. 
632, 108 Iowa 725. 

51. Ga.—Cornett v. 
460, 124 Ga. 944. 


Iowa.—Berkler v. Frost, 168 N.W. 
Helle 


Ault, 53 S.E. 


N.Y.—Kuntz v. Schnugg, 90 N.Y.S. 
933, 99 App. Div. 191. 

Okl.—Seoter y. Janes, 157 P. 282, 57 
Okl. 368. 

Pa.—Mervin v. McFadden, 2 Watts 
132; Light v. Miller, 38 Pa.Super. 408; 
Hopkins v. Wise, 33 Pa.Super. 544; 
Jack v. Hixon, 23 Pa.Super. 453. 

Wis.—Gates v. Avery, 87 N.W. 1091, 
PLZ Wis? 27s 

[a] Evidence of misrepresenta- 
tions held insufficient to submit to the 
jury where the purchaser’s conten- 
tion that the vendor misrepresented 
the flow of an oil well was support- 
ed by evidence mostly hearsay and 
the purchaser failed to produce books 
showing acreage flow at, before, and 
after the sale. Jack v. Hixon, 23 Pa. 
Super, 453. 


[b] Where proof of tender of deed 
before suit brought is necessary, it is 
erroneous to submit to the jury the 
question of a waiver of a deed by the 
purchaser when there is no evidence 
thereof. Mervin v. McFadden, 2 
Watts (Pa.) 132. 


Berkler v. Frost, (lowa) 168 N. 
W. 777; Sooter v. Janes; 157 P. 282, 
57 Okl. 368; Schestack v. Berman, 86 
Pa.Super. 481. 

[a] Evidence held insufficient to 
take case to jury on the purchaser’s 
claim of rescission or abandonment 
of the contract. Sooter v. Janes, 157 
P, 282, 57 Okl. 368. 


Direction of verdict in civil actions 
generally see Trial §§ 415-458%, 


53. Kuntz v. Schnugg, 90 N.Y.S. 
933, 99 App.Div. 191. 


[a] Dismissal.—Where an action 
by a vendor against the purchaser on 
the latter’s failure to perform his con- 
tract is treated at the trial as for the 
recovery of the purchase price, and 
not as for specific performance, on 
plaintiff's failure to prove the proper 
measure of damages the complaint 


[§ 1506] e. Instructions. 
erning instructions in civil actions®® apply to suits 
for the purchase money of real estate.®° 


Stating law correctly. 
tion must correctly state the law on the subject mat- 
ter covered thereby®? is applicable to instructions on 
the vendor’s right of reeovery in general,®* burden 


title, defendant may have a reference to determine 


d. Survey. A statute authorizing the 
court in trespass to try title to appoint a surveyor 
to survey the land in controversy®’ does not au- 
thorize the appointment of a surveyor in an action 
for the price of land where the defense is a par- 
tial failure of consideration by reason of a deficiency 


The general rules gov- 


The rule that an instrue- 


should be dismissed. Kuntz v. 
eT Ree: 90 N.Y.S. 9338, 99 App.Div. 


54. Cornett v. Ault, 53 S.E. 460, 124 
Ga. 944. 


55. Generally see References 53 
Cale pr eae: 

56. Core v. Wigner, 9 S.E. 36, 32 
W.Va. 277. 


57. See Trespass To Try Title § 39. 


58." Wheeler v. Boyd, 6 S.W. 614, 
69: Tex. 293. 


59. See Trial §§ 460-777. 


60. See cases infra this and follow- 
ing notes. 


[a] Construing instruction as en- 
tirety.—The fact that an instruction 
considered separately is open to ob- 
jection does not affect the sufficiency 
of the charge, if, when such instruc- 
tion is considered in connection with 
other instructions given, the charge 
is correct as an entirety. Cook v. 
Banks, 22 S.E. 138, 95 Ga.-229. 


[b] Necessity for special instruc- 
ticn, as to calculation of interest.— 
Where a purchaser of one claiming by 
color of title merely enters under a 
contract of sale, he is bound to pay 
interest on the purchase from the 
time his vendor’s title is perfected 
by adverse possession, and the jury 
must be specially directed as to the 
time from which it is to be calcu- 


lated, if such an instruction is re- 
quested. Baskin v. Houser, 3 Pa. 430. 
[ec] Sufficiency of instruction pre- 


viously given.—In an action for the 
balance of the purchase price, an in- 
struction as to the result of the ven- 
dor’s misrepresentations as to acreage 
was sufficient, so that it was not er- 
ror to refuse an additional instruction 
on the same subject. Ryan y. Johns, 
293 P. 475, 131 Kan. 818. 


61. See Trial § 461. 
62. See cases infra this note. 
[a] Instructions approved.—(1) 


An instruction, if defendants execut- 
ed notes and had not paid them, to 
find for plaintiff with interest and 
attorney’s fees, was proper, as cor- 
rectly stating the law. Clark v. 
Miller, 138° S.B. 556, 148 Wa. $3.1 (2) 
An instruction that a negotiable in- 
strument is prima facie issued for a 
valuable consideration, and the signer 
becomes a party thereto for value, 
was proper. Clark v. Miller, supra. 
(3) Where, in, an action to recover 
because a note executed by a third 
person and transferred by a purchaser 
of realty to the vendor as a part of 
the price proved worthless, there is 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of proof as resting on vendor to establish his case,*? 
apportionment of price®t or deductions*® for deficien- 
cy in acreage, defense of parol promise of vendor 
as to removal-of other interests in land before pur- 
chaser should become obligated to pay a title bond,®® 
failure of title,®? fraud of the vendor,®’ mistake of 
the parties as to the identity of the land to be sold,®® 
obligation of defendant to pay purchase-money 
notes,*® right of purchaser to recover on a counter- 
claim,‘* validity of an agreement extending the pur- 
chaser’s time to pay,’ and the vendor’s waiver of 
the right to recover for excess acreage.*? 
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should not be ambiguous, argumentative, confusing, 
misleading, inconsistent, conflicting, or contradicto- 
ry‘* is applicable to instructions given or requested 
with respect to abatement of purchase price,’® con- 
sideration,‘® effect of plaintiffs default,77 fraud of 
the vendor,’* purchaser’s right to recover on a coun- 
terclaim,’® and title.8° 


Conformity to issues and proof. The rule that in- 
structions given or requested must conform to the 
issues made by the pleadings and supported by the 
evidence,*! applies to instructions relative to the 
jury’s duty to find for the vendor under the ecir- 


Form and language. 


evidence that the note is wholly 
worthless, and the purchaser merely 
testifies that he has been offered a 
substantial sum for the note, a charge 
authorizing damages to the amount 
of the face value of the note is not 
erroneous, especially where an agree- 
ment between the parties recites that 
such measure of damages is proper. 
Arnold v. Johnson, 128 S.W. 1186, 60 
Tex.Civ.App. 368. 

63. Fowler v. Wood, 75 S.E. 104, 
138 Ga. 219. 


64. Chandler v. Geraty, 5 S.C. 501. 
[a] Charging rule of apportion- 


ment based on mere arithmetical cal- 


culation as to number of acres, with- 
out regard to the character of the 
land, is erroneous as applied to appor- 
tionment for a deficiency in land part- 
ly fit for cultivation and partly un- 
fit; and sold as a “plantation.” 
Chandler v. Geraty, 5 S.C. 501. 


65. Wheeler v. Boyd, 6 S.W. 614, 69 
Tex. 293. 
[a] Method of ascertaining.—In a 


suit for the price wherein the pur- 
chaser attempted to recover for a 
deficiency of acreage, a charge that 
before the question of actual fraud 


could be gone into the jury must de- 


termine the amount actually obtained 


in the sale, and the amount alleged to 
have been sold, was not erroneous as 


to the method of ascertaining the de- 


ficiency. Kirkland v. Brewton, 122 


S.E. 814, 32 Ga.App. 128. 


66. Stewart v. New York, etc., Gas 
Coal Co., 56 A.-435, 207 Pa! 220. 


ees McDaniel v. Bryan, 8 IIl.App. 
Be 

{a] Instruction as to effect of on 
purchaser’s obligation to pay where 
he remains in undisturbed posses- 
sion held erroneous. McDaniel v. 
Bryan, 8 Ill.App. 273. 


68. Libby v. Dickey, 27 A. 253, 85 
Me. 362; Gordon v. Parmelee, (Mass.) 
15 Gray 413. 


[a] Construction of words “more 
or less.”—An instruction that ‘a defi- 
ciency of a few acres, perhaps a doz- 
en, or even fifty acres in such a large 
parcel as eight hundred acres, more 
or less, might be allowed by these 
words,’ while correct as a construc- 
tion of the deed, is erroneous on the 
issue of fraud inducing the purchase. 
Libby v. Dickey, 27 A. 253, 85 Me. 362. 


{b] Instruction that defense of 
fraud must be proved beyond reason- 
able doubt is erroneous, a preponder- 
ance of evidence being enough to es- 
tablish such defense. Gordon v. 
Parmelee, 15 Gray (Mass.) 413. 


{c] Instruction held correct: (1) 
As to existence and effect of misrepre- 
sentations. Miles v. Stevens, 45 Am. 
D. 621;'3' Pa: 21. (2) As to effect of 
purchaser’s previous knowledge of 


The rule that instructions 


land or boundaries on right to recover 
for fraudulent representations as to 
quantity. Kirkland vy. Brewton, 122 
S.E. 814, 32 Ga.Apn. 128. (3) As to 
necessity of rescission by purchaser 
on discovery of fraud. Joiner v. 
Southern Land Sales Corporation, 124 
S.E. 518, 158 Ga. 752. (4) In a suit 
on notes for the purchase price of a 
mill, where the purchaser alleged 
the vendor’s fraud and prayed for 
rescission of the contract, a charge 
that, if the purchasers could see if 
there were patent defects, the contract 
would not be rescinded, because of 
falsity of the wendor’s statements, 
unless fraud or artifice was practiced 
by him to prevent examination, was 
not erroneous. Grant vy. Maxwell, 128 
S.E. 803, 160 Ga. 612. (5) Where a 
charge laid down the correct princi- 
ple as to rescission of a contract for 
fraud, it was not vitiated by qualifi- 
cation that the contract would not 
be rescinded or set aside or the pur- 
chase price of land abated because of 
falsity of the vendor’s statement,:’un- 
less some fraud or artifice was prac- 
ticed by him to prevent the purchas- 
er’s examination. Grant v. Maxwell, 
supra. 


69. Stille v. McDowell, 
590, 2 Kan. 374. 


‘[a] Instruction that mistake must 
be proved beyond reasonable doubt 
is erroneous, strict proof being suffi- 
cient. Stille v. McDowell, 2 Kan. 374, 
85 Am.D. 590. 


85 Am.D. 


70. Vawter v. Brown, 16 Ind. 324. 
71. See case infra this note. 
{a] Instruction held to state law 


correctly on the purchaser’s right to 
recover on a counterclaim for the ven- 
dor’s wrongful cancellation of the 
contract after receipt of payments. 
First Nat. Bank v. Kopp, 209 N.W. 974, 
54 N.D. 439. 


72. Stankey v. Godwin, 291 P. 725, 
158 Wash. 494. 


73. See case infra this note. 


{a] Instruction approved.—Where 
plaintiff, having sold land, claimed 
that he was entitled to compensa- 
tion for excess acreage disclosed by 
survey, a charge that delay will con- 
stitute a waiver of rights was not 
erroneous. Harris v. Harris, 88 S.E. 
2h, MO ISCAS 3e 


74. See Trial §§ 565-600, 

75. See case infra this note. 

[a] Instruction approved.—A 
charge on a purchaser’s right to 


abatement in the purchase price for 
shortage in measurement and exist- 
ence of an alley was held not errone- 
ous as requiring a finding on both 
items to warrant abatement. Hanson 
v. McLendon, 153 S.E. 46, 170 Ga. 426. 


76. See case infra this note. 


cumstances,** defense of alteration of contract,’* 


{a] Instruction held sufficiently 
broad to permit the jury to allow 
all claims against plaintiff which de- 
fendant paid, as agreed between them 
as a part of the consideration for the 
agreement. Boyce vy. Allen, 74 N.W. 
948, 105 Iowa 249. 


77. Elson v. Jones, 245 P. 95, 42 
Idaho 349. 


[a] Clarity of requested instruc- 
tion.—An instruction, in an action by 
the purchaser on a contract to re- 
cover on a later contract of sale with 
defendant, that if the original vendor 
offered to extend payments defend- 
ant could not offer plaintiff’s default 
as defense for his default, was prop- 
erly refused, where it was not clear 
whether the offer pertained to p\ain- 
tiff's or defendant’s payments. Elson 
v. Jones, 245 P. 95, 42 Idaho 349. 


78. See cases infra this note. 


[a] Instructions not misleading. 
—(1) Where, in a suit for the price, 
the purchaser attempted to apportion 
for deficiency in acreage, a charge as 
to fraud set up in plea was held not 
misleading. Kirkland v. Brewton, 122 
S.E. 814, 32 Ga.App.’128. (2) In an 
action for the price of land, in which 
defendant counterclaimed for damag- 
es for misrepresentations as to the 
acreage under irrigation, an instruc- 
tion was held not misleading nor ob- 
jectionable as making defendant’s 
right to recover depend on whether he 
made any investigation by himself 
before purchasing, and hence 
amounting to a direction against him, 
in view of the admitted fact that 
he did inquire of plaintiff concerning 


the land. Lukert y. Eldridge, 139 P. 
999, 49 Mont. 46. 
79. See case infra this note. 


[a] Instructions approved as clear 
and concise.—First Nat. Bank vy. 
Kopp, 209 N.W. 974, 54 N.D. 439. 


80. Pughe v. Coleman, (Tex.Civ. 
App.) 44 5.W. 576. 


{a] Wisleading on burden of proof. 
—Instruction held misleading as cal- 
culated to impress the jury that the 
burden was on plaintiff to prove that 
he had a good title. Pughe v. Cole- 
man, (Tex.Civ.App.) 44 S.W. 576. 


81. See Trial §§ 646-677. 
82. See cases infra this note. 
[a] Instructions approved: (1) 


As applicable to issues ard evidence. - 
Ryan v. Begein, 79 Ind. 356. (2) As 
warranted by evidence, predicating re- 
covery on purchaser’s having guaran- 
teed payment of certificate of deposit 
given in lieu of cash payment. Men- 
ser v. Lea, 195 S.W. 8138, 176 Ky. 391. 


83. See case infra this note. 


{a] Instruction held  correct.— 
Heinemann vy. Sullivan, 106 P. 911, 
57 Wash. 346. 
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deficiency in acreage,*4 failure of consideration,*® 
fraud of the vendor,®® purchaser’s right to recover 
on a counterclaim,®* statute of frauds,®* title de- 
fects,®® value of the land,®® and the vendor’s failure 
to perform his part of the contract. 


Matters not in issue should not be submitted to 


the jury.?? 
Ignoring issues. 


84 Walker v. Bryant, 37 S.B. 749, 
112 Ga. 412. 

[a] Inapplicable apportionment 
statute.—Where defendant in an ac- 
tion for the price of land sought to 
defeat a recovery against himself, and 
to obtain a recovery against plaintiff, 
on the ground that the sale was by 
the acre, and that there was a defi- 
ciency in the number of acres bar- 
gained for, and that defendant had 
paid plaintiff more than the land ac- 
tually delivered came to at the con- 
tract price, Civ. Code § 3542, provid- 
ing that there can be no apportion- 
ment in the quantity sold, where the 
sale is by the tract or entire body, was 
not applicable, and hence it was prop- 
er to refuse an instruction embrac- 
ing the provisions of this section, as 
such requested instruction had no rel- 
evancy to the issues involved. 
Walker v. Bryant, 37 S.E. 749, 112 Ga. 
412. 

85. See case infra this note. 


[a] Instructions held proper.— 
Kinney v. Turner, 15 Ill. 182. 


86. Cooke v. ‘Cook, 14 So. 171, 100 
Ala. 175; Walker v. Bryant, 37 S.E. 
749, 112 Ga. 412. 

[a] Where purchaser raises issue 
that false representations were made 
as to the land, the instructions on the 
issue should be confined to the false 
representations alleged. Cooke v. 
Cook, 14 So. 171, 100 Ala. 175. 


[b] Requested instruction as to 
actual fraud properly refused where 
not relevant to the issues involved 
under a defense of deficiency in acre- 
age. Walker v. Bryant, 37 S.H. 749, 
112 Ga. 412. 


87. See case infra this note. 


[a] Sufficiently supported by evi- 
dence.—In an action on a note in 
which defendant filed a counterclaim 
for the purchase price paid on a land 
contract, an instruction that whether 
the note in question was a renewal 
or an installment nore given for the 
land was for the jury, which must 
determine whether officers acted for 
plaintiff bank in reference to the land 
contract and whether the bank failed 
to give consideration for the note, 
and that if they found that the con- 
tract had been terminated and the 
land had been taken back, plaintiff 
could not recover, was held proper 
as finding.sufficient support in the 
evidence to carry the point to the 
jury. First Nat. Bank v. Kopp, 209 
N.W. 974, 54 N.D. 439. 


88. Springer v. Hubbard, 19 A. 439, 
82 Me. 299. 


[a] In action for price of lease- 
hold interest after completed sale, 
an instruction that no action can be 
maintained on a contract for the sale 
of any interest in land unless it is in 
pu EEN STW SEY ea ees 


The general rule that the court 
must not ignore or omit to charge on a material is- 
sue or theory presented by the pleadings and proof 
in the case®*® is applicable to a defense, supported 
by evidence, that the deed was delivered condition- 
ally,°* to presumptions of sale arising from delivery 
of a deed absolute on the face thereof,?® and to a 
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charge as- to settlement between vendor and as- 


Invading province of jury. The rule that instruc- 
tions must not invade the province of the jury by 
charging on the weight of the evidence, or by with- 
drawing or excluding from their consideration any 


matter on which the evidence is conflicting,?* applies 


writing and signed by the party to be 
charged is properly refused, as _ it 
assumes that the action is for the 
breach of a contract executory in its 
nature, which is -not the case. 
Springer v. Hubbard, 19 A. 439, 82 
Me. 299. 


@9. Lukens v. Jones, 4 Phila. (Pa.) 
18; Pughe v. Coleman, (T’ex.Civ. App.) 
44 S.W. 576. 


{a] Facts as controlling.—Where 
the purchaser defends on the ground 
of imperfect title, the question is as 
to the facts, and it is error to instruct 
as to what the purchaser ‘‘ascertain- 
ed’ concerning the title. Pughe v. 
Coleman, (Tex.Civ.App.) 44 S.W. 576. 


[b] Where defense is outstanding 
ground rent, alleged and proved not 
to have been known at the time of the 
purchase, it is not error for the court 
to instruct the jury to take the date 
of the note, which was subsequent to 
the-period at which knowledge of the 
ground rent came to defendant, into 
consideration in finding their verdict, 
as tending to show that defendant 
bought subject to the defect. Lukens 
v. Jones, 4 Phila, (Pa.) 18. 


[c] Where defendant’s answer ad- 
mits his being in possession, and no 
superior outstanding title is shown, 
or that defendant paid any money to 
procure any such title, it is not error 
to instruct that defendant is entitled 
to no reduction therefor. West Mis- 
souri Land Co. v. Kansas City Subur- 
ban Belt R. Co., 61 S.W. 847, 161 Mo. 


595. 


90. Edmondson y. Hart, 9 Tex. 554. 
91. See case infra this note. 
[a] Evidence held sufficient to 


warrant charge on the effect of the 
vendor’s failure to perform. Harris 
Vi LARTIUSS OSS rary Sl Ose MOA Ss roo. 


927) Carson ww Blain alee Sukie solu 
31 Ga.App. 60. 


[a] Apportionment of purchase 
price.—In a suit on a note for the 
purchase price of land, it was not 
error to refuse to submit an issue 
as to the apportionment of the pur- 
chase price because of deficiency in 
the acreage, where there was no plea 
nor prayer for an apportionment or 
reduction of the purchase price, in 


view of Civ. Code (1910) § 5636. Car- 
Son? We. blair LZ Tee Sabot ld. . Gran 
App. 60. 

93. See Trial §§ 672-674. 


94 Dikeman v. Arnold, 40 N.W. 42, 
71 Mich. 656. 

95. See cases infra this note, 

[a] Instruction that deed absolute 
on its face is prima facie or presump- 
tive evidence of sale (1) but which 
fails to state the rebutting presump- 
tion arising from the execution of a 
contemporaneous agreement between 


to issues arising in connection with fraud of the 
vendor,®® and the purchaser’s acceptance of a title 
bond in place of the title stipulated.®® 

[§ 1507] f. Verdict and Findings. 
rules! apply to verdicts or findings in actions for 
the purchase money of real estate,? and in accord- 
ance therewith it has been held there was no error 


The general 


the parties showing that the sale is 
dependent “on a contingency, is er- 
roneous (Shank v. Waggoner, 11 S.W. 
231, 98 Mo. 328; Gwin v. Waggoner, 
1d SHW. . 227, .98.,Mo.*.315) +. 4C2)) and 
such error is not cured by adding that 
if it was agreed that the transfer was 
only for convenience in effecting a 
sale to another, and that the grantee 
should be liable only for the money 
received from such sale, the gran- 
tee was not a purchaser and should 
not be charged as such (Shank v. 
Waggoner, supra). 
96 Dibrell v. 
App.) 126 S.W. 905. 


[a] Submission of related issue.— 
Where, in an action to recover part of 
the price for land contracted to be 
sold, by an assignee thereof, the pur- 
chaser showed a settlement between 
the vendor and assignee before pay- 
ment of the price to the vendor, and 
that the vendor and assignee before 
such payment informed the purchas- 
er that the matter of the assignment 
had been settled, the court in submit- 
ting the question whether there had 
been a settlement between the vendor 
and assignee of the assigned claim 
must also submit the issue whether 
the purchaser when paying the price 
to the vendor understood from the 
assignee that the assigned claim was 
satisfied. Dibrell v. Figher, (Tex. 
Civ.App.) 126 S.W. 905. 


Fisher, (Tex.Civ. 


97. See Trial §§ 461, 469. 

98. Dorr v. Cory, 78 N.W. 682, 108 
poe 725; Scarlett v. Stein, 40 Md. 
old. 

99. Cooke v. Cook, 14 So. 171, 100 
Ala. 175. 


[a] Where evidence conflicts as to 
whether defendant orally agreed to 
accept bond for title in lieu of the 
title stipulated in writing, but there 
is evidence that defendant waived the 
requirement and accepted the bond, 
it is proper to refuse to charge that, 
if there were no such oral agreement, 
the jury must find for defendant, and 
that plaintiff has the burden to prove 
such agreement. Cooke vy. Cook, 14 
Some (POO Wea Tare ml abs 


1. See Trial §§ 846-979, 1067-1169. 


2. See cases infra this and follow- 
ing notes. 


[a] Conflict.—A finding that the 
vendor agreed to execute and deliv- 
er the deed was not a finding of de- 
livery conflicting with a finding of 
conditional delivery of notes to be 
effective only on delivery of the deed. 
Thomason v. Lee, (Tex.Civ.App.) 4 
S.W.(2d) 157. 

[b] Construction of finding.—(1) 
In a vendor’s action on a purchase- 
money note, on purchasers’ conten- 
tion that public free school lands are 
not subject to private contract, the 


, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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in respect of verdicts or findings as to assessment 
of damages for the vendor’s fraud,* delivery of deed, 
execution of the contract,® fraud of the vendor,® and 
title;* or that there was error in respect of verdicts 
or findings as to the reason for a reduction of price,® 
l th A general verdict for 
plaintiff on purchase-money notes is not bad because 
of the absence of a finding that he is entitled to a 
1 It has been held that, in an 
action on a note or bond for the purchase money, 
the jury may give a verdict for plaintiff, with the 
condition annexed that no execution shall issue un- 
til plaintiff shall have removed an encumbrance from 
the land which was the consideration for the note 
A. finding as to the fairness of a con- 
tract of purchase is not essential to the support of 


and the sum due the vendor.® 


lien on the land.?° 


or bond.?! 


court’s finding that the land in ques- 
tion comprised a stated block and sec- 
tion number ‘of the public free 
school lands in Reeves county” was 
not a finding that these lands were not 
disposed of by the state, but simply 
a matter of description. Morris v. 
Hall, (Tex.Civ.App.) 248 S.W. 1100. 
(2) In’an action to recover an install- 
ment of the purchase price under a 
contract of sale, where the evidence 
did not show a meeting of the minds 
on defendants’ alleged oral agree- 
ment to rescind the contract, a finding 
“that there was an attempted oral 
rescission of the contract, but same 
was not sufficiently acted upon,” 
meant no more than that defendants 
attempted to effect a rescission. An- 
derson v. Anderson, 223 P. 323, 128 
Wash. 504, 38 A.L.R. 292. 


3. Grayson v. Buchanan, 
457, 88 Va. 251. 


[a] Werdict not vague nor uncer- 
tain.— Where the vendor had repre- 
sented that the tract contained one 
hundred and forty acres, and included 
within its boundaries one half of a 
certain spring, when in fact it only 
contained one hundred and twenty-six 
acres, and did not include the spring, 
a verdict assessing defendant’s dam- 
age at six hundred dollars for loss of 
one half of the spring, and five hun- 
dred and forty dollars for the loss 
of fourteen acres of land, and direct- 
ing the manner in which this sum 
shall be applied toward the purchase 
price, was not vague and uncertain. 


13 S.E. 


Grayson v. Buchanan, 13 S.E. 457, 
88 Va. 251. 
4 Thomason v. Lee, (Tex.Civ. 


App.) 4 S.W.(2d) 157. 


[a] Jury’s finding of no delivery 
of the deed on a specified day at a 
specified place was a sufficient de- 
termination of such fact to support a 


judgment in view of the evidence. 
Thomason v. Lee, (Tex.Civ.App.) 4 
S.W.(2d) 157. 

5. Smith v. Mohn, 25 P. 696, 87 
Cal. 489. 

[a] Finding complete without ex- 


hibit.—A finding that plaintiff en- 
tered into an agreement with de- 
fendant to sell defendant certain 
lands, which he agreed to buy on the 
terms and conditions set forth in the 
complaint, and plaintiff's exhibit, is 
a sufficient finding that defendant ex- 
ecuted the contract, although plain- 
tiff’s exhibit is no part of the plead- 
ings or record, as the finding is com- 
plete without the exhibit. Smith v. 
Mohn, 25 P. 696, 87 Cal. 489. 
. 6 Mitchell v. Coleman, 192 S.W. 
231, 127 Ark. 373. 

[a] Chancellor’s findings support- 
ed by evidence.—Mitchell v. Coleman, 
192 S.W. 281, 127 Ark. 373. 
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eral. 
recovered in an 


7. Agnew v. Nelson, 148 P. 819, 27 
Cal.App. 39. 

[a] Finding construed as_ suffi- 
ciently indicating freedom from ob- 
jection of vendor’s title. Agnew v. 
Nelson, 148 P. 819, 27 Cal.App. 39. 


8. Coleman vy. Edgar, 257 P. 452, 
83 Cal.App. 720 (holding, however, 
that such finding was not necessary 
te support the judgment for the bal- 
ance of the purchase price). 


9: Milner v. Tyler, 71 S.E.' 11238, 
9 Ga.App. 659. 


[a] Verdict contrary to law and 
evidence.—In an action for the bal- 
ance of the price of land sold by the 
tract, where the bond for title de- 
scribed the land as containing sev- 
enty-five acres, more or less, while the 
evidence showed that there were only 
fifty-five acres, the deficiency, if ap- 
portioned, being equal to the balance 
claimed, a verdict for one half the 
amount claimed was contrary to the 
law and evidence. Milner y. Tyler, 
71 S.E. 1123, 9 Ga.App. 659. 


10. Terrell vy. Fraser, 39 S.E. 476, 
113 Ga. 1087. 


[a] Illustration.—Where, in an ac- 
tion on notes for land, for which de- 
fendant holds the vendor’s bond for ti- 
tle, there is a general verdict for plain- 
tiff, it is not cause for a new trial that 
the verdict does not find that he is en- 
titled to a special lien on the land, al- 
though he prays in the petition that 
such a lien be established. Terrell v. 
Fraser, 39 S.E. 476, 113 Ga. 1087. 

11. Roland v. Miller, 3 Watts & S. 
(Pa.) 390. But see Murray v. Ellis, 
3 A. 845, 112 Pa. 485 (holding that a 
verdict, in an action of covenant or 
debt to recover the purchase money on 
the articles of agreement, if for plain- 
tiff, should be an absolute and uncon- 
ditional one). 


12. Amaranth Land Co. v. Corey, 
186 P. 765, 182 Cal. 66. 


[a] Illustration.—Where the ven- 
dor, who retained title to land as se- 
eurity for the payment of the pur- 
chase price, waives security and 
brings an action at law for the debt, 
it is unnecessary for the court to find 
that the consideration was fair and 
adequate. Amaranth Land Co. v. 
Corey, 186 P. 765, 182 Cal. 66. 

13. Cross references: 

Abatement of purchase price in gen- 

eral see supra §§ 748-763. 
Amount of recovery on rescission of 

purchase contract by vendor and 

suit for damages see infra §§ 1537— 

1541. 

Amount of set-off or counterclaim see 

supra § 1448. 

Costs see infra § 1519. 
Judgment see infra §§ 1515, 1516. 
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a judgment at law for the purchase price.!? 


[§ 1508] 15. Amount of Recovery!?—a. In Gen- 
As a general rule the amount which may be 


action for the purchase money is 


determined by the terms of the contract, deed, or 
note on which the action is brought.'4 
speaking, a vendor affirming the contract and suing 
for the purchase money is entitled to the amount 
due under the contract or deed,!® with interest,1® 
and less any credits due the purchaser,17 and, al- 
though the recovery may be referred to by the court 
as damages, it has been pointed out that the action 
is in effect. an action to recover the purchase price,}* 
or for specific performance.!® 


Although money was not all due at time of sale, 


Generally 


14. See cases infra this and fol- 
lowing notes. 


[a] Where vendor gives bond to 
convey on payment of notes given by 
purchaser, but before payment the 
building’ is burned, he can only re- 
cover a sum equal to the value of the 
use of the premises while occupied 
by the purchaser. Gould y. Murch, 
35 Am.R. 325, 70 Me. 288. 

{[b] Where value of land at time 
of sale is, under contract, most just 
measure of recovery, and one third 
of the purchase money has been paid, 
the purchaser must pay two thirds 
of the value of the land at the time of 
the sale with interest. Mott v. Car- 
ter’s Adm’r, 26 Gratt. (67 Va.) 127. 

[c] Where joint vendor refuses to 
unite in action to recover the pur- 
chase price, and, on being made de- 
fendant, states in his answer that 
the whole of the purchase price had’ 
been paid, it is error to render judg- 
ment in favor of plaintiff for more 
than one half the price. Owings v. 
Smith, 22 S.W. 446, 954, 15 Ky.L. 137. 


{d] Where land has been conveyed 
as part payment of purchase price of 
other land, and the conveyor con- 
tracts to repurchase such land con- 
veyed as part payment, within a spec- 
ified time at a stipulated price, in an 
action to recover the purchase money 
the measure of damages is the stip- 
ulated contract price of the land. 
Miller vy. Thomas, 200 Ill.App. 125. 


15. Colo.—Gilpin County Min. Co. 
v. Drake, 9 P. 787, 8 Colo. 586. 


Ill.— Gray v. Meek, 101 Ill.App. 463 
[aff 64 N.E. 1020, 199 Ill. 136]. 


Iowa.—Goodpaster v. Porter, 
Iowa 161. ' 


Ky.—Connolley’s Ex’r v. Beckett, 
105 S.W. 446, 32 Ky.L. 356. 


Me.—Oatman vy. Walker, 33 Me. 67; 
Alina v. Plummer, 4 Me. 258. 


Pear hehe hie v. Rogers, 35 Mich. 
ile 


ila 


N.Y.—Wood v. Wise, 102 N.E. 1117, 
208 N.Y. 586 mem; Richards v. Edick, 
17 Barb. 260. 

Tex.—Humphreys v. Douglass, (Civ. 
App.) 177 S.W. 569. 

Wis.—Niland v. Murphy, 
33055 Cons: OZbs 

N.S.—Lynch v. Ring, 3 N.S. 418. 

Contract gree as proper measure 
of damages vendor’s suit for breach 
of contract see infra § 1539 text and 
notes 99-3. 


41 N.W. 


16. See infra § 1509. 
17.0 asee inira..$. Lola. 
18. Gray v. Meek, 101 Ill.App. 463 


[aff 64 N.E. 1020, 199 Ill. 136]. 
19. Gilpin County Min. Co. vy. 
Drake, 9 P. 787, 8 Colo. 586. 
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yet the whole amount may be recovered where it is 
all due before the trial, and the purchaser has re- 
fused from the outset to perform on his part.?° 


Where contract stipulation gives injured party 
right to elect between performance or rescission with 
indemnity damages, on breach of the contract by the 
purchaser the vendor may affirm the contract and 
recover the amount of the purchase price, and the 
purchaser has no right to rescind and limit damages 
to return of the property and loss of the amount al- 
ready paid by him.*! 

[§ 1509] b. Interest??—(1) Right of Vendor. 
Where the purchaser defaults in payment, so that 
the vendor is compelled to sue to recover the same, 
an allowance of interest to the vendor on the amount 
recovered will ordinarily be made,?* particularly 
where the contract recites that the unpaid balance 
is to bear interest.24 But a purchaser should be 
required to pay interest only from the date of the 
judgment where he had reasonable ground for de- 
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fending the action,?® and in the case of a doubtful 
title, interest may run only from the date of the 
judgment declaring title valid.?® 


[§ 1510] (2) Right of Purchaser. A purchaser 
entitled to a credit against the purchase price due? 
may also be entitled to interest thereon.?® An al- 


‘lowance of interest to defendant for taxes paid on 


part of the land, the title to which is defective, should 
not be made, where plaintiff is not allowed interest 


on the value of timber sold by defendant from such 
land.?° 


[§ 1511] c. Credits and Deductions Generally.*° 
In awarding recovery of the purchase money to the 
vendor, the court will deduct credits to which the 
purchaser is entitled,?4 such as payments of the pur- 
chase price made on account,?? and amounts which 
the purchaser has paid,?* or assumed,** for en- 
cumbrances on the property, and damages which 
he has sustained by reason of a defect in, or failure 
of, the title,?> and deductions may also be made for 


20. Niland v. Murphy, 41 N.W. 335. 
73 Wis. 326. 


21. Jacinto v. Carpenter, 46 Philip- 
pine 893. 
22. Interest on pryments in gen- 


eral see supra §§ 738-742. 


23. Cal-—Brandt +v. Clark; 22) °P: 
863, 81 Cal. 634. 
Colo.—-Gilpin County Min. Co. v. 


Drake, 9 P. 787, 8 Colo. 586. 

Ky.—lliott v. Harris, 81 Ky. 470, 
5 Ky.L. 499. 

Me.—Oatman v. Walker, 33 Me. 67. 

N.C.—Farmer v. Willard, 75 N.C. 
401; Garrard v. Dollar, 49 N.C. 175, 
67 Am.D. 271. 

Pa.—Swengel v. Dunkle, 2 Pa.Dist. 
&Co. 745, 746 [cit Cyc]. 5 

Tex.—Williams v. Finley, 90 S.W. 
1087, 99 Tex. 468 [rev (Civ.App.) 87S. 
Wee Ge 


Va—Mott. vy. Carter’s, Admir, 26 
Gratt. (67 Va.) 127. 
Wis.—Niland v. Murphy, 41 N.W. 


335, 73 Wis. 326. 

[a] From date due under contract. 
—Where the jury find all issues in 
favor of plaintiff and assess his dam- 
ages at a certain amount, this amount 
should bear interest from the time it 
fell due under the contract of sale. 
Farmer v. Willard, 75 N.C. 401. 

[b] To time of trial.—Where the 
evidence as to whether tender of the 
purchase price was made at the prop- 
er time is conflicting, an allowance 
of interest to the vendor to the time 
of the trial should not be disturbed, 
especially where the purchasers have 
been in possession, and had the use 
of the property. Brandt v. Clark, 22 
P: 863, 81 Cal. 634. 


fc] Until maturity of note.— 
Where, after a judgment rescinding 
the contract for a defect in title, the 
vendor discovers the necessary deed 
and files a petition for a new trial, 
if judgment should be entered for the 
note it should be for interest until 
maturity, and no longer, but in case 
of rescission the rents should be es- 
timated as equivalent to the interest 
on the note. Elliott v. Harris, 81 Ky. 
470, 5 Ky.L. 499. 

24. Williams v. Thomas, 54 S.W. 
824, 21 Ky.L. 1228; Swengel v. Dunkle, 
2 Pa.Dist.&Co. 745, 746 [cit Cyc]. 

25. Fluker v. De Grange, 41 So. 591, 
117 La. 331; Duruty v. Musacchia, 7 
So. 555, 42 La.Ann. 357. 


26. Newman y. Gleason, 61 So. 620, 
132 La. 561. 

[a] “Where a title tendered is 
such as to afford reasonable grounds 
of apprehension as to its validity, and 
is therefore practically unmarketable, 
until sustained by a decree of court, 
interest on the price may, as a mat- 
ter of equity, be allowed only from the 
date of such decree.” Newman v. 
Gleason, 61 So. 620, 132 La. 561. 

27. See infra § 1511. 

28. Burk v. Clements, 16 Ind. 132; 
Gilliam v. Cornett, 49 S.W.(2da) 316, 
243 Ky. 572. 

[a] Interest allowed purchaser cn: 
(1) Amount paid to clear encumbranc- 
es. Burk v. Clements, 16 Ind. 132. 
(2) Value of acreage lost to purchas- 
ers for five years preceding judgment 
evicting them therefrom, purchasers 
being charged interest on unpaid pur- 
chase money. Gilliam v. Cornett, 49 
S.W.(2d) 316, 243 Ky. 572. 

29. Gates v. Parmly, 87 N.W. 1906, 
113 Wis. 147 [dism for want of juris- 
diction 24 S.Ct. 843, 191 U.S. 557, 48 
L.Ed. 361]. 

30. On partial failure of title see 
imfra § 1512. 


Purchaser’s right to interest on 
credits see supra § 1510. 


31. U.S.—Clark v. Reeder, 40 F. 
513 [aff 15 S.Ct. 849, 158 U.S. 505, 39 
L.Ed. 1070]. 

Ind.—Burk v. Clements, 16 Ind. 132. 


Ky.—Connolley’s Ex’r v. Beckett, 
105 S.W. 446, 32 Ky.L. 356;. James v. 
Walker, 68 S.W. 1106, 24 Ky.L. 468. 


Mich.—Nugent v. Teachout, 35 N.W. 
254, 67 Mich. 571. 


Tex.— Humphreys v. Douglass, (Civ. 
App.) 177 S.W. 569; Medlan v. Abeel, 
(Civ.App.) 47 S.W. 1041. 


Wash.—Hanson v. Tompkins, 27 P. 
73, 2 Wash. 508.’ 


[a] Attorney’s fee due to an in- 
termediate purchaser should be allow- 
ed defendant purchaser as a credit 
when sued by his vendor, per agree- 
ment of the parties, and where there 
is no. specification governing the 
amount, the attorney’s fee will be al- 
lowed ina reasonable amount. James 
v. Walker’s Px’x, 68 S.W. 1106, 24 Ky. 
L. 468. Attorney’s fees allowed ven- 
dor see infra § 1513. 

[b] Rental value of property dur- 
ing time vendor unlawfully retained 
possession thereof should be deduct- 


ed from the purchase price. Humph- 
reys v. Douglass, (Tex.Civ.App.) 177 
S.W. 569. 


32. Clark v. Reeder, 40 F. 513 [aff 
15 S.Ct. 849, 158 U.S. 505, 39 L.Ed. 
1070]; Medlan -v. Abeel, (Tex.Civ. 
App.) 47 S.W. 1041. 


[a] IllustrationmWhere a _ note 
given for part of the price of land pro- 
vides that, if the title fails before the 
note’s maturity, it shall be void, it 
contemplates that the maker shall 
only pay for that part of the land to 
which he receives a good title, and if 
part of the land is lost the cash pay- 
ment should be deducted, in an action 
on the note, from the value of the 
land not lost, and judgment given for 
the amount remaining due for such 
jand. Medlan v. Abeel, (Tex.Civ.App.) 
47 S.W. 1041. 

53. Burk v. Clements, 16 Ind. 132. 
See Autrey v. Cain, 25 S.E. 511, 98 Ga. 
432 (denying purchaser’s right to de- 
duct from face of purchase-money 
note sums paid by estate by common 
ancestor of vendor and purchaser to 
clear title to property inherited by 
them from such ancestor, and ven- 
dor’s interest in which formed sub- 
ject matter of sale). 


34. Nugent v. Teachout, 35 N.W. 
254, 67 Mich. 571. 

[a] Where purchaser assumes 
mortgage, the vendor is entitled to 
the difference between the price of the 
land and the amount of the mortgage, 
principal and interest. Nugent v. 
Teachout, 35 N.W. 254, 67 Mich. 571. 


35. Connolley’s Ex’r v. Beckett, 105 
S.W. 446, 32 Ky.L. 356; Humphreys v. 
Douglass, (Tex.Civ.App.) 177 S.W. 
569. Compare Jackson vy. Knight, 4 
Watts & S. (Pa.) 412 (holding that 
plaintiff is entitled to judgment for 
the whole amount, but if the land is 
encumbered by a judgment, defendant 
is entitled to a stay of execution as 
to the amount of the encumbrance un- 
til it is removed). 


[a] Amount paid by purchaser to 
perfect title should be deducted. Con- 
nolley’s Ex’r v. Beckett, 105 S.W. 446, 
32 Ky.L. 356. 


{[b] Amount paid to redeem prop- 
erty from tax sale should be credited 
to the purchaser. Humphreys v. 
oN eles, (Tex.Civ.App.) 177 S.W. 


{c] Title in state—Where a ven- 
dor has made valuable improvements 
on the land sold, so that he is entitled 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a deficiency in quantity.*® No deduction will be 
allowed for losses resulting from the purchaser’s 
fault.37 > 


[§ 1512] d. Recovery on Partial Failure of Title. 
In accordance with principles already considered,?® 
where there is a partial failure of title, plaintiff is 
entitled to recover for the portion as to which the 
title has not failed,*® defendant being entitled to 
a deduction for the part to which title has failed.*° 


[§ 1513] e. Attorney’s Fees.4: Where there is a 
right provided for in the contract, a vendor suing for 
the purchase money is entitled to recover attorney’s 
fees,*? in the absence of an estoppel against the ven- 
dor;** and where the contract provides that in case 
of suit the purchaser will pay the fees of the at- 
torney at a given rate and the vendor sues to coerce 
payment on the purchaser’s failing to pay, the fees 
of attorneys employed by the vendor must be paid 
by the purchaser at the rate agreed on in the aggre- 
gate of the capital and interest due at the time of 
the filing of the petition.*4 


[§ 1514] f. Price as Dependent on Purchaser’s Re- 
sale of Property. Where the purchaser agrees to 
pay an additional sum in ease he shall “realize” 
a certain amount for the land, he is not liable for 
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such additional sum merely because an offer has 
been made to him, of the required sum, for the land 
and refused; but he is so liable only in the event 
that he actually sells the land for such amount and 
realizes the proceeds;*® and where the agreement is 
that he shall pay a certain amount as fast as the 
same can be realized from the property, after re- 
imbursing himself for encumbrances paid, he is not 
lable to the vendor for such amount until he realizes 
or could realize either by sale of the premises or by 
working them a surplus above the encumbrances as- 
sumed by him.*® But where the agreement is to 
pay a certain proportion of the excess for which the 
land can be sold, he is liable as soon as he has con- 
tracted for a sale, although no conveyance has been 
made;** and in such a case an actual resale is not 
necessary in order to fix his liability for such propor- 
tion of the profits as might be realized by his ae- 
cepting a bona fide offer.4#5 Where the agreement is 
that, if the purchaser resells at a profit, he will pay 
one half such profit to his vendor, and the purchaser 
sells such land with other land for a gross sum, 
the vendor’s recovery should be based on an appor- 
tionment of the amount received according to the 
comparative values of both tracts of land.*® 


[§ 1515] 16. Judgment®°—a. In General. The 


to compensation therefor, but the par- 
amount title is in the state, so that 
the purchaser is obliged not only to 
purchase the title from the state, but 
to reside on the land for three years 
in order to acquire title under stat- 
utes relating to the disposal of state 
Jand, the vendor is entitled to recover 
from the purchaser only the sum by 
which the improvements placed on 
the land by him increased the value 
of the land, with interest thereon, 
and is not entitled to recover the full 
purchase price less the amount paid 
by the purchaser in money to acquire 
the state’s title to the land. Williams 
v. Finley, 90 S.W. 1087, 99 Tex. 468 
[rev (Civ.App.) 87 S.W. 736]. 

36. Russell v. Greenwade, 4 S.W. 
295, 9 Ky... 163; Cregg v. Hill, 17 S. 
W. 838, 82 Tex. 405; Hanson v. Tomp- 
kins, 27 P. 73, 2 Wash. 508. 


{a] Where purchaser sets up de- 
ficiency in acreage, a judgment for 
the price of so much of the land as 
the purchaser admits he is in posses- 
sion of, and reserving the question of 
deficit to be afterward determined, is 
not erroneous. Russell v. Greenwade, 
4 S.W. 295, 9 Ky.L. 163. 


{b] Where purchaser alleges a de- 
ficiency less than actual deficiency, he 
will receive an abatement only to the 
extent of his allegations. Cregg v. 
Hill, 17 S.W. 838, 82 Tex. 405. 


37. Smith v. Johnson, 153 N.W. 376, 
35 S.D. 563 [rev on reh 151 N.W. 46, 
S35 oh SH Bs Bs IM 


{a] TIllustration.—If a suit were 
merely one for purchase money, where 
title passed to the buyer of land and 
a desert land filing, and his rights 
under such filing were thereafter lost 
through his neglect to perform the 
necessary work on such land, plaintiff 
could recover the full purchase price 
without deduction. Smith v. Johnson, 
153 N.W. 376, 35 S.D. 563 [rev on reh 
151 N.W. 46, 35 S.D. 151]. 


38. Abatement in case of partial 
failure of title see supra §§ 752, 753. 


39. Anthony v. Peay, 18 Ark. 24; 
Brooks v. Hiatt, 14 N.W. 480, 13 Neb. 
503. 

[a] For example, it is error for 
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the court to decree that the purchaser 
who has not received a deed pay the 
full amount of the price, when he is 
to receive title from only a part of 
the heirs of the vendor. Anthony v. 
Peay, 18 Ark. 24. 


40. Clark v. Reeder, 40 F. 513 [aff 


bes. Ct. 849, 158" U.S:505, 39> Ed. 
1070]; Downié v. Ladd, 35 N.W. 388, 
22 Neb. 531. Compare Schoonover v. 


Ralston, 25 Pa.Super. 375 (to the ef- 
fect that the full amount may be re- 
covered if the purchaser gives no evi- 
dence as to the value of the part miss- 
ing). 

[a] Agreed price per acre, with in- 
terest, of the land to which the title 
has failed should be deducted. Clark 
v. Reeder, 40 F. 513 [aff 15 S.Ct. 849, 
158 U.S. 505, 39 L.Ed. 1070]. 

[b] Measure of damages.— Where 
defendant sets up a contract for the 
conveyance of certain property in full 
satisfaction of the debt, and alleges 
a performance, in case of a defect in 
title or encumbrance on part of the 
property so conveyed, the measure of 
damages is not the amount of the 
note less the value of the property 
conveyéd, but the amount of the en- 
cumbrances or value of the property 
to which the title has failed. Downie 
v. Ladd, 35 N.W. 388, 22 Neb. 531. 


41. Allowing purchaser credit for 
attorney’s fee see supra § 1511 note 
31 [a]. 

42. Keating v. Woods-Young Co., 
155 S.E. 206, 42 Ga.App. 63; Moore v. 
Cary, 197° S-w. 1093, 138 Tenn: 3382, 1. 
R.A.1918D 963; Westbrook v. Missou- 
ri-Texas Land & Irrigation Co., (Tex. 
Civ.App.) 195 S.W. 1154. 

{a] If notes given as part of pur- 
chase price of land provide for pay- 
ment of attorney’s fee, if suit is 
brought, it is not error to award at- 
torney’s fees in the vendor’s action 
for the price. Westbrook v. Missouri- 
Texas Land & Irrigation Co., (Tex.Civ. 
App.) 195 S.W. 1154. 

{b] Provision enforceable.—A pro- 
vision of a purchase-money note for 
payment of an attorney’s fee on col- 
lection or suit to become a part of the 
judgment is enforceable as part of the 
contract. Moore v. Cary, 197 S.W. 


1093, 188 Tenn. 332, L.R.A.1918D 963. 


[ce] Validity at common law of a 
provision for payment of attorney’s 
fees by the purchaser has been af- 
firmed. Keating v. Woods-Young Co., 
155 S.E. 206, 42 Ga.App. 63. 

43. Eason v. Fowler, 
App.) 207 S.W. 958. 

[a] Refusal to accept payment of 
first note.—Where notes given for 
purchase price of land contained only 
the usual stipulations regarding pay- 
ment of attorney’s fees, refusal of the 
vendor and payee to accept payment 
of the first note when it became due, 
at which time the maker of the notes 
and his vendee were ready and able to 
pay, estopped the payee from claim- 
ing attorney’s fees. Hason v. Fowler, 
(Tex.Civ.App.) 207 S.W. 958. 


44. Zimmermann v. Langles, 36 La. 
Ann, 65. 

45. Lorillard v. Silver, 36 N.Y. 578, 
3 Transcr.A. 143. 


(Tex.Civ. 


46. Alden v. Karrick, 17 P. 507, 11 
Colo. 194. 

47. Pettinger v. Fast, 25 P. 680, 87 
Cal. 461. 


48. Pettinger v. Fast, supra. 

49. Kickland v. Menasha Wooden- 
VWrare Co., 31 N.W. 471, 68 Wis. 34, 60 
Am.R. 831. 


50. Cross references: 


Amount of recovery see supra §§ 
1508-1514. 


Effect of judgment on vendor’s lien 

see supra § 1189. 

Equitable relief against judgment for 
purchase money: 

By compelling set-off or reduction 
of damages on ground of encum- 
brance or failure of title see 
Judgments § 736. 

On ground of want or failure of con- 
sideration see Judgments § 718. 

Priority of judgment for purchase 
money see Judgments §§ 923, 931. 
Relief granted and decree under equi- 

table remedies of vendor see infra 

§ 1545. 

Restraining enforcement of judgment 

see infra § 1638. 
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general rules governing judgments in civil actions®! 
are appheable in actions for the purchase price of 
realty.°* The judgment is a personal judgment. 
against the purchaser and is not limited in its en- 
forcement to the property involved.® 


Conformity to pleadings, issues, and proof, in ac- 
- cordance with the general rules,°* is required in re- 
spect of judgments rendered in an action by the ven- 
dor for the purchase money.®® Where the vendor 
sues for payment due, other payments not having 
matured, the court may not grant affirmative relief 
beyond a reoevery of payments due and sued for,°® 
except in case of asserting a lien.°’ Where the ven- 
dor sues for an installment due under the contract, 
he may, under the practice in some jurisdictions, be 
given a judgment therefor with leave to apply for 
other and further relief if it is not paid.°® Under a 
purchaser’s prayer for general equitable relief, a 
purchaser against whom judgment is rendered for 
the purchase price is entitled to a provision requiring 
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°' aver 
a 


[§§ 1515-1516 


his deed to be corrected so as to show the true bound- 
aries as established by the evidence.®® Under de- 
fendant’s alternative prayer for cancellation of the 
sale or reduction of the purchase price, judgment 
may be rendered for the amount claimed less the 
value of a portion of land of which the purchaser 
was deprived.®° 


Although land may be homestead of purchaser 
and wife, a personal judgment for the purchase price 
may be rendered against defendant purchaser in 
possession even though his wife is not a party to the 
action.®! 

[§ 1516] b. Adjustment of Equities between Ven- 
dor and Purchaser. In some jurisdictions the judg- 
ment in an action for the purchase price of realty 
should adjust the equities between the parties so ag 
to do substantial justice to both parties;°? and al- 
though plaintiff may be entitled to the purchase mon- 
ey sued for, the court may, where the equities of the 
case warrant it, suspend plaintiff’s remedy or oth- 


A a 


51. See Judgments 33 C.J. p 1042. 


52. See cases infra this and fol- 
lowing notes. 

[a] In action to foreclose contract 
of sale of land originally made be- 
tween plaintiff's grantor and defend- 
ants, the conveyance to plaintiff be- 
ing expressly subjected to the con- 
tract of sale, it was within the prov- 
ince of the court to direct that plain- 
tiff’s grantor and plaintiff join in the 
deed to be delivered to defendants on 
payment of the purchase price. An- 
drews v. Flueckiger, 170 N.W. 256, 168 
Wis. 348. 


[b] Uncertainty.—In a suit by a 
vendor against the purchaser, where- 
in the purchaser was properly held 
chargeable with taxes assessed after 
purchase, and for which the vendor 
was tiable because the premises were 
set to him in the grand list, provisions 
of decretal orders permitting payment 
thereof in the first instance by either 
party, without regulating exercise of 
the option, make the orders neither 
void for uncertainty nor erroneous in 
substance. Angell v. Bashaw, 73 A. 
23, 82 Vt. 252, 18 Ann.Cas. 449. 


[ec] Where purchaser is bound to 
repay to third person sum deposited 
by him on his contract with the pur- 
chaser for an interest in a part of the 
real estate of the vendor, and there is 
evidence that the vendor did not know 
of the contract until after a settle- 
ment with the purchaser based on a 
report of sales by the purchaser from 
the vendor, and a payment of money 
by the purchaser to the vendor, the 
court, in directing the purchaser to 
repay to the third person, cannot di- 
rect the vendor to pay the sum to the 
purchaser. Smith v. Pitts, 122 S..W. 
46, 57 Tex.Civ.App. 97. 


[d] Where vendor claims other. 


equitable remedies, he is not entitled 
to judgment on which he can issue 
execution until expiration of the time 
fixed by the court. Regina Brokerage, 
etc., Co. v. Waddell, 9 Sask.L. 154. 


53. Stevens v. Irwin, 231 P. 783, 
132 Wash. 289. 

54. See Judgments §§ 87-105. 

55. Jemison v. Walsh, 30 Ind. 167; 
Rust v. Carpenter, 166 S.W. 180, 158 
Ky. 672 [mod in other respects 167 S. 
W. 878, 159 Ky. 623]; Stafford v. Tol- 
mas Realty Co., (App.) 146 So. 61 
{transf 139 So. 766, 174 La. 83]. And 
see cases infra text and notes 56-60. 


[a] Facts stated held not to enti- 


tle plaintiff to judgment for the 
amount of note sued on, and declaring 
it a lien on the land. Jemison v. 
Walsh, 30 Ind. 167. 


{[b] Giving purchaser unasked re- 
scission.—In an action on a note giv- 
en in part payment of land, conveyed 
as sixty acres, more or less, where 
defendant alleged a deficiency of 
eighteen and two-fifths acres and ask- 
ed judgment for the difference be- 
tween the value of the deficiency and 
the amount of the note, but alleged 
that if plaintiffs so desired he was 
willing to rescind and reconvey on a 
return of the purchase money with in- 
terest, the court erred in rescinding 
the sale, as the grantee asked no such 
relief, and should have canceled the 
note and given the grantee judgment 
for the excess of the value of the de- 
ficiency. Rust v. Carpenter, 166 S.W. 
180, 158 Ky. 672 [mod in other re- 
spects 167 S.W. 873, 159 Ky. 623]. 


[ec] Relief limited by plea.—Where 
the purchaser, in a vendor’s suit ona 
mortgage note, pleaded fraud and not 
failure of consideration and willing- 
ness to reconvey, judgment could not 
be rendered dismissing the suit and 
reserving to the purchaser the right 
to sue for rescission and return of the 
purchase price, because under such 
a decree defendant could withhold in- 
definitely the filing of a suit for re- 
scission while retaining title without 
payment of the purchase price, and 
the court would have no way of com- 
pelling him to bring the rescission 
suit. Stafford v. Tolmas Realty Co., 
(App.) 146 So. 61 [transf 139 So. 766, 
174 La. 83]. 


56. Dant vy. Head, 10 Ky.L. 638. 


[a] Where only part of purchase 
installments is due, and the contract 
contains no acceleration clause, it is 
error to enter judgment for all install- 
ments. Witt v. Boothe, 158 P. 851, 
98 Kan. 554. 


57. Dant v. Head, 10 Ky.L. 638. 

Enforcement of lien generally see 
supra §§ 1204-1315. 

58... Canada Nias VWiuande Oolry. 
Cheavins, (Man.) [1925] 3 Dom.L.R. 
689; Houghton v. Nicoll, 22 Man. 489. 


[a] Tllustration.—As alternative 
relief plaintiff vendor may be entitled 
to a judgment declaring that in de- 
fault of payment of the purchase price 
within a specified time the purchase 
agreement shall be void and that all 
payments made on account and im- 


provements on the land shall be the 
property of the vendor. Houghton vy. 
Nicoll, 22 Man. 489. 


59. Bryant v. Green, 235 S.W. 10, 
OMY S LO ee ; 


[a] MTllustration.—Where a vendee 
sued on the purchase-money notes, 
and to enforce the vendor’s lien asked 
cancellation and rescission and re- 
coupment for a shortage, but also 
prayed generally for all equitable re- 
lief to which he was entitled, and a 
corrected deed refused by him was not 
offered formally or by pleading, the 
decree on its becoming apparent that 
there was a mistake in the first deed, 
should have required the delivery and 
acceptance of a deed correctly de- 
scribing the land. Bryant v. Green, | 
235 S.W. 10, 193 Ky. 139. 


60. Cade v. Malain, 28 La.Ann. 617. 


[a] MTllustration.—Where the <de- 
fense, in an action on purchase-money 
notes, is that plaintiff failed to put 
him in possession of a material por- 
tion of the land and prays that the 
sale be canceled or the price reduced, 
a judgment on the notes for the 
amount claimed less the value of the 
land is correct under such alternative 
pre yer: Cade v. Malain, 28 La.Ann. 


_ 61. Witt v. Boothe, 158 P. 851, 98 
Kan. 554. 


62. Rhode v. Alley, 27 Tex. 443; 
Harris v. O’Brien, (Tex.Civ.App.) 54 
S.W.(2d) 277. 


[a] Illustration.—The maker of a 
purchase-money note is entitled, on 
proof of fraud in a suit by an assignee 
of the note, to a rescission of the con- 
tract, and to have the purchase mon- 
ey, which he has been obliged to pay 
to the assignee, refunded to him by 
the vendor, and to have all the equi- 
ties between himself and the vendor, 
growing out of permanent and valu- 
able improvements, use, and occupa- 
tion of the land, adjusted by the de- 
cree of the court. Rhode v. Alley, 27 
Tex. 443. 


[b] Striking balance.—Where the 
court determined that the vendor was 
liable to the purchaser on an assigned 
judgment and that the purchaser was 
liable to the vendor for unpaid ven- 
dor’s lien notes, the decree should 
have struck the balance between the 
two amounts with a definite statement 
of ce eae relief for balance. Har- 
ris v. O’Brien, (Tex.Civ.App.) 54 S. 
W..(2d) 277. poe 


For later cases, developments and changes in the law see Annotations, same title and section number. 


et 
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erwise protect defendant, until the title to the land 
purchased by him is perfected,** or may even give 
a Judgment for defendant for a correct deed, before 
giving a judgment against him for the purchase mon- 
ey.°* Where the vendor establishes his right to 
judgment aside from the fact that his title is doubt- 
ful, judgment may be entered for the vendor con- 
ditioned on some equitable arrangement for pro- 
tecting the purchaser,®® such as staying execution 
pending proof of perfection of title,** and if it 
develops that the title cannot be perfected, such ac- 
eounting should be had as, under the evidence, shall 
be just and equitable.*7 But a vendor admittedly 
lacking title is not entitled -to a judgment for the 
unpaid balance of purchase money conditioned on 
bringing the title abstract down to date so as to 
show recording of a necessary conveyance to the 
vendor giving him title.®® 

Damages for vendor’s breach of covenant may 
properly be claimed in a suit for the purchase mon- 
ey.°? 
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the general rules,71 as applied in suits by a vendor 
for purchase money,*? and subject to any right of 
the purchaser first to have his leviable personal 
property exhausted,** it is ordinarily held that an 
execution under a personal judgment for unpaid 
purchase money may be levied against the land 
sold,‘* although a lien has been reserved in the 
deed;**® or the execution may be levied on other lev- 
lable property of the debtor,7® unless such other 
property has been expressly exempted from such lia- 
bility.*7 But where the purchaser has sold and con- 
veyed the land to a third person for a valuable con- 
sideration, the vendor cannot enforce payment of a 
judgment rendered thereafter against the first pur- 
chaser by levy and sale of such property as the 
property of such purchaser, although in the deed to 
the second purchaser it is recited that he has agreed 
to pay the note of the first purchaser for the balance 
of the purchase money; for until judgment is ren- 
dered against the second purchaser there is no lien 
against the property,’® nor may levy be made after 


[§ 1517] 17. Execution?°—a. In General. 


63. McCafferty v. Cummings, 5 
Leg.Gaz. (Pa.) 198,30 Leg.Int. 209; 
Sharp’s Ex’r v. Baker, 22 Tex. 306. 
Compare Cook v. Bean, 17 Ind. 504 
(holding that, where defendant an- 
swers and proves that the note sued 
on was given for the purchase money 
of land sold by a title bond, that the 
deed was to be made on payment of 
the note, but had not yet been ten- 
dered, it is erroneous for the court to 
hold the case under advisement until 
a deed could be made and_ tendered 
and then render judgment for plain- 
tiff). 

fa] Illustration.—Where a vendor 
who has bound himself to make a good 
title when the purchase money is paid 
sues for the purchase money, the pur- 
chaser, although he cannot resist pay- 
ment merely for a defective title, may 
pay the purchase money into court, 
or allege a readiness to pay it, where- 
upon the court should suspend plain- 
tiff’s remedy in the collection of the 
money, or otherwise protect the pur- 
chaser, so that he shall get a good 
ae Sharp’s Ex’r v. Baker, 22 Tex. 

[b] Judgment that plaintiff shall 
not collect purchase money until he 
delivers good deed to defendant is no 
error of which defendant can com- 
plain. McCafferty v. Cummings, 5 
Leg.Gaz. (Pa.) 198, 30 Leg.Int. 209. 


64. Gaines v. Jones, 7 S.W. 25, 86 
Ky. 527, 9 Ky.L. 710. 


[a] Mistake in deed.—Where it ap- 
pears in an action on a purchase-price 
note that, owing to a mistake in the 
deed, there is a failure to convey title 
to a portion of the land, defendant is 
entitled to a judgment for a correct 
deed, before judgment against him for 
the amount of the note. Gaines v. 
gout TASIWe Zo me OndGyn 521, 9 Ky. 

10. 


65. Gillett v. Cheairs, 243 P. 1112, 
79 Colo. 20. 

66. Loud v. Pomona Land & Water 
Col, 14 'S:Ct9287 153" UiS./564.38 “Lb. 
Ed. 822; Chapin v. Ford, (Tex.Civ. 
App.) 194 S.W. 494. 


[a] Encumbrances not yet due.— 
Execution on judgment on notes for 
the purchase price of land should be 
stayed in a sufficient amount to pro- 
tect the purchaser against lien of en- 
cumbrances not yet due, against 
which the insolvent vendor covenant- 
ed. Chapin v. Ford, 
194 S.W. 494. 


(Tex.Civ. App.) | 


Under 


Exécution generally see infra §§ 
1517, 1518. 

67. Gillett v. Cheairs, 243 P. 1112, 
79 Colo. 20. 


68. Zintsmaster v. Werner, 41 F. 
(2d) 634. 
69. Wilson v. Cochran, 46 Pa. 229. 


70. Execution to enforce vendor’s 
lien see supra § 1308. 


Stay of execution see supra § 1516 
text and note 66. 

71. See Executions 23 C.J. p 281. 

72. See cases infra this note. 

[a] Executory process.—W here 
the purchaser and indorsers of notes 
secured by mortgage are-parties to 
the act of sale, it is not necessary 
that it be expressed therein that they 
indorsed the notes to enable the ven- 
dor to proceed by executory process, 
as the act of sale proves that they 
delivered the notes to the vendor as 
evidence of the price of the sale. 
Barker v. Banks, 15 La. 453. 


{b] In Alberta (1) the Land Titles 
Act does not entitle defendant to a 
stay of execution until sale or order 
for foreclosure of land agreed to be 
sold where the land lies outside of 
Alberta. Lineham v. McNeill, 10 Alta. 
L. 272. (2) Such stay may, however, 
be granted under inherent power of 
the court. Lineham v. MeNeill, supra. 
(3) Where defendant is only possess- 
ed of real assets which are not readily 
available for market, an order remov- 
ing the statutory bar against execu- 
tion of judgment in specific perform- 
ance until after sale will not be made. 
North v. Lanweryssen, [1927] 2 Dom. 
Tea: 

73. Greeno v. Barnard, 18 Kan. 
8. 
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74. Kan.—Greeno y. Barnard, 18 
Kan. 518. 
‘ Ky.—Moriarity v. Versey, 6 Bush 
15: 


Mo.—Phillips v. Edmonson, 17 Mo. 
579. 

N.C.—Rollins v. Henry, 86 N.C. 
714. Compare McPeters v. English, 
54 S.B. 417, 141 N.C. 491 (holding that 
an execution on a judgment for the 
balance due on a note given for the 
purchase money of land may issue 
against any property of defendant 
other than the land for the purchase 
price of which the note was_ given, 
but not against such land, as the fact 
that the note was given for the pur- 


chase money does not entitle the ven- 
dor to sell the equitable interest of 
the purchaser; if the contract had 
been executed and a title made to the 
grantee, judgment could have been 
enforced by a sale of the land, and no 
homestead would have availed against 
such sale). 


Pa.—Dent v. Ross, 35 Pa. 337. 

[a] Whether land is homestead or 
not, the rule applies. Greeno v. Bar- 
nard, 18 Kan. 518. 

75. Moriarity v. Vessey, 6 Bush 
ope 115; Rollins v. Henry, 86 N.C. 


76. Greeno v. Barnard, 18 Kan. 


518; Hopkins v. Noel’s Adm’r, 11. S. 
W. 472, 11 Ky.L. 37; Walker v. Bur- 
rell, 90 S.E. 425, 172 N.C. 386; Mece- 


Peters v. English, 54 S.E. 417, 141 N. 
C. 491; Stevens v. Irwin, 231 P. 783, 
132 Wash. 289. 


[a] Other land of vendor sold at 
same time to the same purchaser may 
be reached by execution, although the 
title to it has been assigned to a per- 
son not entitled to be considered as 
a bona fide assignee. Dawson v. 
Mitchel, 4 B.Mon. (Ky.) 412. 


[b] Vendors suing for personal 
judgment for unpaid intermediate in- 
stallments under an executory con- 
tract of sale are entitled to judgment 
which they could collect from any 
property belonging to the purchasers, 
and it was error to limit the enforce- 
ment of that judgment to the land 
covered by the contract. Stevens v. 
Irwin, 231 P. 783, 132 Wash. 289. 


[c] In Alberta, under the Land 
Titles Act, it is necessary to take pro- 
ceedings for a sale of land before 
issuing execution against other prop- 
erty on a judgment on a note given 
in renewal of the note which shows 
on its face that it was given for real 
property which was to be transferred 
on payment of the note. Quebec Bank 
v. Mah Wah, 10 Aita.L. 417. 

77. Richardson v. Thomas, 28 Ark. 
387. 

[a] As by agreement of vendor.— 
Where the vendor enters into an 
agreement to exempt all other land or 
property of the purchaser except the 
land sold from all liability for the 
purchase price, he will be confined to 


such property for his recovery. Rich- 
ardson v. Thomas, 28 Ark. 387. . 
78. Rounsaville v. Peek, 34 S.E. 


141, 108 Ga. 584. 
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the purchaser has assigned the title bond.7° 


Equitable plea to a levy under a fieri facias for 
a balance of purchase money due has been held de- 
murrable where there was no offer to pay the bal- 


anee due.®® 


Where sale of land is had under execution, the 
vendor is entitled to have the unpaid purchase money 
taken out of the proceeds before all others, without 
regard to the date of his judgment ;*! and the whole 
estate, legal and equitable, passes to the purchaser 


at the sheriff’s sale.®? 


Where vendor recovers judgment for part only 
of the purchase money, and on an execution becomes 
purchaser of the land at the sheriff’s sale, he can- 
not afterward enforce payment of the balance of 
the purchase money from the purchaser or his es- 


tate.& 


79. Simmons, 32 


Ark. 377. 

{a] TIllustration.—A sale of lands 
under a judgment at law against the 
purchaser for the purchase money, 
after the purchaser has assigned the 
title bond, is void, and the purchaser’s 
title is not strengthened by a subse- 
quent agreement by the assignee for 
a valuable ‘consideration to deliver 
possession to the purchaser, without 
a purchase of the land from, or a de- 
livery of possession by, the assignee. 
Whittington v. Simmons, 32 Ark. 377. 

80. Shealy v. Toole, 64 Ga. 519. 

81. Zeigler, Baker & Co.’s Appeal, 
69 Pa. 471; Waters’ Appeal, 35 Pa. 523, 
78 Am.D. 354; Atty.-Gen. v. Woods, 
5 Leg.Op. (Pa.) 65. 

[a] Where property sold under 
judgment is in fact same as that for 
which purchase-money note was giv- 
en, the creditor would have an equi- 
table right to be paid from its pro- 
ceeds, and the sheriff should hold the 
money to give time for such equitable 
claim to be made on notice to the 
oubee parties. Allen v. Sharp, 62 Ga. 


Whittington v. 


[b] Sharing of proceeds between 
several judgment plaintiffs see Crow- 
der v. Dunbar, 74 Ga.’ 109. 


82. Rollins v. Henry, 86 N.C. 714; 
Zeigler, Baker & Co.’s Appeal, 69 Pa. 
471; Waters’ Appeal, 35 Pa. 523, 78 
Am.D. 354; Sayers v. Barb, 1 A. 720, 
1 Pa.Cas. 113; Wall v. Billings, 6 Pa. 
Dist. 79; Atty.-Gen. v. Woods, 5 Leg. 
Op. (Bai) 65. 

[a] Where deed recites that land 
is conveyed subject to payment of 
certain sum, as per bond executed by 
the grantee, a purchaser of the land 
under an execution on a judgment ren- 
dered in a suit on such bond alone 
acquires the title possessed by the 
grantor when the deed was executed 
freed from all subsequent conveyanc- 
es By, the grantee. Bury v. Sieber, 5 
Pa. 431. 


[b] Rights of purchaser from ven- 
dor.—In Pennsylvania, under the act 
of April 20, 1846, the right of a pur- 
chaser of real estate at a sheriff's sale 
can only be questioned by lien cred- 
itors, and hence, where a judgment, 
under which land is sold, is given for 
purchase money, and afterward as- 
signed by the vendor and obligee to 
plaintiff in the execution, who be- 
comes the purchaser at the Sheriff's 
sale and receipts to the sheriff for the 
purchase money, defendant cannot 
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cution. 


title.®> 


[§ 1519] 18. Costs. 
costs in an action by the vendor of realty for the 


purchase money.*? 


[§§ 1517-1520 


[§ 1518] b. Necessity of Conveyance before Exe- 
Execution may be stayed pending convey- 
ance by the vendor,** and it has been held that the 
land cannot be sold under an execution for the pur- 
chase money in favor of the vendor against the pur- 
chaser, where the purchaser has only a bond for 


The general rules®® regulate 


[§ 1520] E. Actions for Damages*—1. Right To 


fund by setting up a breach of agree- 
ment by the original vendor and ob- 
ligee, in order to share in the pro- 
ceeds of the sale to the extent of his 
damages. Shaw’s Appeal, 46 Pa. 407. 

83. Graff’s Ex’x v. Kelly’s Ex’rs, 
43 Pa. 453, 82 Am.D. 580. 

84. Noyes v. Brown, 171 N.W. 803, 
142 Minn. 211. 


[a] Where contract entitles ven- 
dor to action for purchase price with- 
out pleading tender of deed or ability 
and willingness to convey, he should 
not be permitted to enforce judgment 
until he has deposited in court a con- 
veyance of title as stipulated in the 
contract, to be delivered on payment 
of judgment; execution to be stayed in 
the meantime. Noyes y. Brown, 171 
N.W. 803, 142 Minn. 211. 


85. Heyward v. Finney, 63 Ga. 353; 
Upchurch v. Lewis, 53 Ga. 621; Brun- 
son v. Grant, 48 Ga. 394; Harvill v. 
Lowe, 47 Ga. 214; Parks v. Bailey, ‘22 
Ga. 116; McPeters v. English, 54 S. 
E. 417, 141 N.C. 491. Compare Cedar- 
town Land Improvement Co. v. Chero- 
kee Land & Improvement Co., 24 S.E. 
983, 99 Ga. 122 (holding that “an ac- 
tion upon promissory notes for the 
purchase money of land held by the 
defendant under a bond for titles 
from the plaintiff, in which action 
the plaintiff prayed for a general 
judgment against the defendant, and 
also for a special judgment against 
the land itself, having been settled 
by the parties without the knowl- 
edge or consent of the plaintiff's at- 
torneys, and these parties having 
thereafter entered into an _ agree- 
ment in writing reciting that the 
plaintiff's attorneys are ‘moving the 
court to carry on the case for the re- 
covery of their fees,’ and stipulating 
that ‘the law and facts be submitted 
to and passed upon by the judge with- 
out the intervention of a jury, and 
that said judge do pass judgment ad- 
judicating the question of the said 
claim of attorney’s fees,’ and the 
judge having thereupon adjudicated 
that the original plaintiff, for the use 
of the attorneys, do recover of the 
original defendant a stated sum, and 
also that the same be made ‘generally 
of the property of the defendant and 
especially of and with special lien on 
the property described in the decla- 
ration,’ this judgment, the same never 
having been excepted to nor set aside, 
was binding upon both of the original 
parties to the action, and the property 
in question could be lawfully sold un- 
der an execution issued thereon with- 


call in question plaintiff's right to the! out the making and filing of a deed 


*By LORENTZ B. KNOUFF (§§ 1520-1541). 


Maintain Action. 
right of a vendor to an election of other remedies,** 
it is a general rule that he may maintain an action 
for damages against a purchaser who fails or re- 
fuses to perform his part of the contract.’? 
rule applies not only to a breach of contract by fail- 


While the courts recognize the 


This 


from the plaintiff to the defendant”); 
McNeel’s Ex’rs v. Auldridge, 12) S.E. 
851, 34 W.Va. 748 (holding that, in a 
suit to enforce the lien of a judgment 
for the purchase money, and not the 
vendor's lien, the title may be tender- 
ed at any time before the land is final- 
ly disposed of, and the absence of a 
deed at the time the sale is directed 
is not an error requiring a reversal). 


86. .See Costs 15 C.J7p 1. 
87. See cases infra this note. 
‘[a] Costs denied both parties.— 


Where complainant, who was a ven- 
dor of land, sought to compel the ven- 
dee not only to pay taxes which ac- 
crued after he went into possession 
and before conveyance, but also in- 
surance premiums, and was success- 
ful only as to the taxes, costs should 
be allowed neither party against the 
other. Millville v. Aérie No. 1836, 
Fraternal Order of Eagles, v. Weath- 
erby, 88 A. 847, 82 N.J.Eq. 455. 

[b] Costs on appeal.—Where a 
purchaser appeals from a judgment 
for a vendor in a suit to compel him 
to take title, and the vendor’s title is 
found good, and the judgment is af- 
firmed, the purchaser is bound for the 
costs on appeal. New Orleans Land 
Co. v. National Realty Co., 46 So. 208, 
121 La. 196. 


88. Cross references: 


Election of remedies by vendor in gen- 
eral see Supra §§ 1070-1072. 

Remedies of vendor in equity in gen- 
eral see Specific Performance §&§ 
re 240-242; and infra §§ 1542— 


Actions for purchase money see supra 
§§ 1357-1519. 

Recovery of possession see supra §§ 
1316-1356. 


Vendor’s lien see supra §§ 1073-1315. 


89. Ariz.m—Weatherford v. Adams, 
Zo Le P4538 3 le Arik. hots 


D.C.—Hazleton v. Le Duc, 10 App. 
D.C.3879. 

Fla.—Woods-Hoskins-Young Co. v. 
Dittmarr, 136 So. 710, 102 Fla. 1000. 


_ Ga.—Loewus v. Eskridge & Down- 
ing, 165 S.E. 576, 175 Ga. 456; Busbee 
v. Chapman, 76 S.E. 377, 139 Ga. 19; 
Ansley v. Green, 7 S.E. 921, 82 Ga. 
181. See Crim v. Southern Realty & 
Trust Corporation, 144 S.E. 342, 38 Ga. 
App. 502 (recognizing rule). 
Ind.—Kenefick v. Shumaker, 116 N. 
BE. 319, 64 Ind.App. 552; Goodwine v. 
Kelley, 70 N.E. 8382, 33 Ind.App. 57. 


Iowa.—Waters v. Pearson, 144 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 1520] 


ure or refusal to pay the purchase price®® or accept 
‘a conveyance,*®* but also to a breach of particular 
covenants and agreements,®2 such as a covenant or 
agreement by the purchaser to pay taxes,°? lens,°# 
or encumbranees,®® to pay construction and water 
charges,°* to discharge a debt or obligation of the 
vendor,®” to perform certain duties for the benefit 
of the vendor,®* to make specified improvements 
upon the premises,®® and not to maintain a nuisance 
thereon,’ to assign real estate contracts to the ven- 
dor,” or an agreement by the purchaser to turn over 
as part of the purchase price notes of the vendor 
held by the purchaser.* The remedy by action for 
damages for a breach of the contract of purchase is 
particularly appropriate where the contract is ex- 
ecutory and the title still in the vendor, as in some 
jurisdictions it is held that an action for the pur- 
chase price cannot under such circumstances be 
maintained. The fact that the vendor retakes pos- 
session of the property after breach of the contract 


1026, 163 Iowa 391; Prichard v. Mul- } of the lease. 


VENDOR AND PURCHASER 


Knapp v. Strauss, (Mo. 
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by the purchaser does not deny to the vendor the 
right to recover damages for the breach.® 


Fraud. A vendor who is induced to enter into 
a contract for the sale of land through fraud on 
the part of the purchaser may maintain an action 
for the damages sustained.® 


Rescission of contract by vendor. Although the 
vendor has elected to rescind the contract, he may 
recover from the purchaser the damages sustained 
as a result of the purchaser’s default or breach,? 
but it has been held that the vendor, after rescind- 
ing the contract and thereby putting an end to the 
obligation of the purchaser to pay the purchase 
money, cannot recover damages for the breach of a 
collateral covenant, which damages are based on 
the ground that the vendor could have recovered a 
larger amount of purchase money if the covenant 
had not been broken.® 


Anticipatory breach. Where the vendee renounc- 


er protected by Manitoba War Relief 


hall, 103 N.W. 774, 127 Iowa 545, 4 
Ann.Cas. 789. See Carns v. Sexsmith, 
188 N.W. 657, 193 Iowa 1080 (recog- 
nizing rule). 


Kan.—First M. E. Church of Strong 


City v. North, 140 P. 888, 92 Kan. 381; 
Maddux v. Simonson, 111 P. 428, 83 
Kan. 325. 


Ky.—Harmon vy. Thompson, 84 S.W. 
569) 119 Ky. 528) 27-Kyil 181. 


Mass.—Pitkin v. McCarthy, 158 N. 
E. 346, 261 Mass. 114; 


veer Mfg. Co., 94 N.E. 457, 208 Mass. 
ney 


Mich.—Allen v. Mohn, 49 N.W. 52, 


86 Mich. 328, 24 Am.S.R. 126. 


Minn.—Kelley v. West, 32 N.W. 620, 


36 Minn. 520. 

N.H.—Griswold v. Sabin, 51 N.H. 
167, 12 Am.R. 76. 

N.Y.—Kidd v. McCormick, 83 N.Y. 
391; Bensinger v. Erhardt, 77 N.Y.S. 


577, 74 App.Div. 169; Bogart v. Burk- 


halter, 1 Den. 125. 

Ohio.—Vanida v. Kropp, 3 Ohio Dec. 
(Reprint) 301. 

Pa.—Wilson v. Clarke, 1 Watts & S. 
554. 

S.C.—Bridges v. Daniel, 
422, 121 S.C. 464. .- 

S.D.—Jones v. Tschetter, 194 N.W. 
839, 46 S.D. 520. 
son, 153 'N.W. 376, 35 S.D.-563 [rev 
151 N.W. 46, 35 S.D. 151]; 
v. Hageman, 151 N.W. 47, 35 
147 (both recognizing rule). 

Utah.—Harsh v. Neil, 175 P. 606, 52 
Utah 533. 

Wash.— Wolff v. Love, 139 P. 597, 78 
Wash. 561. See Asia Inv. Co. v. Lev- 
in, 204 P. 808, 118 Wash. 620, 32 A.L. 
R. 578 (recognizing rule). 

N.S.—Weatherbe v. Whitney, 30 N. 
S. 447. 

See Bernardo v. Soderman, 124 P. 
866, 19 Cal.App. 161; Ash v. Oppman, 
199 Ill.App. 572; Dickson vy. Turner, 
149 TIll.App. 394; Knapp v. Strauss, 
(Mo.App.) 58 S.W.(2d) 805; Smith v. 
Smith, 93 A. 890, 84 N.J.Eq. 299; 
Clifton v. Charles, 116 S.W. 120, 53 
Tex.Civ.App. 448; Hargreaves v. Se- 
curity Investment Co., 7 Sask.L. 125; 
Landes v. Kusch, 7 Sask.L. 83 (all 
recognizing rule). 

[a] Where purchaser is lessee of 
land contracted to be sold.—On the 
tenant’s repudiation of an agreement 
in his lease to buy the premises, the 
landlord’s right of action is immedi- 
ate, and may be enforced without 
waiting for the expiration of the term 


114 S.E. 


Beach & Clar- 
ridge Co. v. American Steam Gauge & 


See Smith v. John- 


Burchfield 
$.D. 


App.) 58 S.W.(2d) 805. 

[b] Where purchaser defaults in 
payment of the purchase price and 
the vendor terminates the contract, 
reénters upon the land and declares 
a forfeiture of the purchase money 
paid, if the vendor has suffered injury 
in excess of the money paid and the 
value of improvements made by the 
purchaser, his remedy is an action for 
damages for breach of contract, and 
he cannot successfully prosecute an 
action for the contract price with in- 
terest, or any part thereof. Harsh v. 
Neil, 175 P. 606, 52 Utah 533. 


90. Ariz.—Weatherford v. Adams, 
Aole By 4bsioleATIZ. 18/7, 


Colo.—Cartwright v. Frese, 125 P. 
115, '53 Colo. 282, 


D.C.—Hazleton v. Le Duc, 10 App. 
DiGIts 9: 


Fla.—W oods-Hoskins-Young Co. v. 
Dittmarr, 136 So. 710, 102 Fla. 1000. 


Iowa.—Prichard v. Mulhall, 103 N. 
W. 774, 127 Iowa 545, 4 Ann.Cas. 789. 


Ky.—Harmon v. Thompson, 84 S. 
We S69 119) Key 528 e020 Keyan ats 1) 


La.—Cole v. Murray, 7 La.App. 4. 


Mich.—Allen v. Mohn, 49 N.W. 52, 
86 Mich. 328, 24 Am.S.R. 126. 


N.H.—Griswold vy. Sabin, 51 N.H. 
L67;, 12 Am.R:576. 
Utah.—Harsh vy. Neil, 175 P. 606, 


52 Utah 533. 


91. Ga.—Loewus v. Eskridge & 
Downing, 165 S.E. 576, 175 Ga. 456. 


Ind.—Kenefick v. Shumaker, 116 N. 
E. 319, 64 Ind.App. 552. 


Iowa.—Waters v. Pearson, 144 N. 
W. 1026, 163 Iowa 391; Prichard v. 
Mulhall, 103 N.W. 774, 127 Iowa 545, 
4 Ann.Cas. 789. 

Kan.—First M. BE. Church of Strong 
City v. North, 140 P. 888, 92 Kan. 381. 

Ky.—Harmon vy. Thompson, 84 S.W. 
569, 119 Ky. 528, 27 Ky.L., 181. 


Mo.—Knapp v. Strauss, (App.) 58 
S.W.(2d) 805. 


N.H.—Griswold v. Sabin, 51 N.H. 
Gime SecA OE. 7 6 


92. See cases infra notes 93-3. 


Measure of damages in case of 
breach of particular covenants or 
agreements see infra § 1538. 


93. Preble v. Baldwin, 6 Cush. 
(Mass.) 549; Brackett v. Evans, 1 
Cush. (Mass.) 79: Foley v. Dwyer, 81 
N.W. 569, 122 Mich. 587; Reis v: Mc- 
Devitt, 68 A. 1012, 219 Pa. 414. See 
Robson v. Graham, (Man.) [1929] 4 
Dom.L.R. 902 (holding that purchas- 


Amendment Act is not liable tc ven- 
dor for damages from loss of proper- 
ty for nonpayment of taxes which 
purchaser covenanted to pay). 


94 Turpie v. Lowe, 15 N.E. 834, 
114 Ind. 37; Reis v. McDevitt, 68 A. 
1012, 219 Pa. 414. 

95. Schmidt v. Glade, 18 N.E. 762, 
126 Ill. 485 [aff 15 Ill.App. 51]; Tur- 
pie v. Lowe, 15 N.E. 834, 114 Ind. 37; 
Neiswanger v. McClellan, 26 P. 18, 
45 Kan. 599. 


965, (Phillips; va )Yumawel cust nls 
Holding Co., 291 P. 997, 37 Ariz. 188. 


97. Stout v. Folger, 34 Iowa 71, 11 
Am.R. 138. 


98. Schmidt v. Glade, 18 N.B. 762, 
126 Ill. 485 [aff 15 Ill.App. 51]; Gooa- 
win v. Gilbert, 9 Mass. 510; Hopedale 
Electric Co. v. Electric Storage Bat- - 
tery Co., 116 N.Y.S. 859, 132 App.Div. 
348 [aff 92 N.E. 1086, 198 N.Y. 588). 


{a] Where purchaser fails to per- 
form duties reserved in deed, he is li- 
able in an action of assumpsit for 
such failure. Schmidt v. Glads, 18 
N.E. 762, 126 Ill. 485 [aff 15 Ill.App. 
51]; Goodwin v. Gilbert, 9 Mass. 510. 


99. Busbee v. Chapman, 76 S.B. 
377, 1389 Ga. 19; Bogart v. Burkhalter, 
1 Den. -(N.Y.) 125; West Chester & 
P. R. B.. v.2iBroomalls $3 A444) ipa: 


Cas. 587; Chillingworth v. Grant, 12 
Ont.W.N. 317. 

1. Bogart v. Burkhalter, 1 Den. 
GNEY2) 1 1125: 


2. ' Skriver v. Haberstroh, 182 N.W. 
591, 106 Neb. 92. 

3. Reed v. Reed, 66 N.W. 381, 108 
Mich. 498. 

4. See supra §§ 1357, 1358. 

5. Gudmundsen v. Mcintyre, 259 
P. 196, 70 Utah 175. : 

6. Yeomans v. Bell, 45 N.E. 552, 
151 N.Y. 230; Wesley v. Diamond, 109 
P. 524, 26 Okl. 170. 

Election of remedies by vendor in 
case of fraud see supra § 1072. 

7 Icely v. Grew, 6 N.&M. 467, 36 
E.C.L. 645; Fraser v. Ryan, 24 Ont. 
A. 441. 

Cross references: 

Election of remedies by vendor in 
general see supra §§ 1070-1072. 
Rescission by vendor in general see 

supra §§ 314-422. 

Election by vendor to rescind see su- 

pra § 357. 

Operation and effect of rescission by 

vendor see supra §§ 411—422, 

8 Wilson v. Abbott, 7 Sask.L. 107. 
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es or repudiates his obligation to purchase under an 

executory contract before the time set for perform- 
ance, the vendor may sue immediately for the dam- 
ages occasioned by such anticipatory breach,® or 
may wait until after the date set for performance 
and sue for the breach,!° being excused from the 
making of a tender,!! and, in the latter alternative, 
not being required to make an election to rescind 
the contract, because of the anticipatory breach.?? 
However, the vendee’s anticipatory breach cannot 
be made the basis of an action for damages unless 
it is shown that the vendor would be able to per- 
form his part of the contract at the time specified 
for performance.*? 


Action of debt to recover liquidated damages. 

. Where the contract for the sale of land provides that 
a stipulated sum shall be forfeited by the party fail- 
ing to perform such contract,!* an action of debt 
may be maintained to recover such stipulated sum.'* 


[§ 1521] 2. Conditions Precedent—a. In General. 


VENDOR AND PURCHASER 


[§§ 1520-1523 


comply with any conditions precedent imposed on 
him by the terms of the contract or the nature of 
the transaction.1® Where the purchaser has agreed 
to pay off a len*? or encumbrance,!® or a debt of 
the vendor,!® it is not necessary that the vendor 
should himself pay the same before he can maintain 
an action for a breach of the purchaser’s agreement 
to do so. 


[§ 1522] b. Contract. In order to support an 
action for damages by the vendor there must be a 
complete, valid, and enforceable contract;?° but 
the fact that the contract in some respects is not 
sufficiently definite to warrant a decree for specific 
performance will not necessarily relieve the purchas- 
er from lability for damages in an action at law.?1- 


[§ 1523] ¢. Ability of Vendor To Perform—(1) 
In General. Where the covenants of the contract 
are mutual and dependent,?? a vendor, in order to 
recover for a breach of contract by the purchaser, 
must himself have been able and ready to perform 
his part of the contract,?* unless his inability was 


The vendor in order to maintain 


f 
ae 


Vv 

[a] Breach of covenant included 
in contract to insure larger payment 
of purchase money.—Where a cove- 
nant was included in the contract of 
sale providing that the purchaser 
should put a certain amount of the 
land sold under cultivation each year, 
the object to which covenant was to 
insure to the vendor a larger payment 
of purchase money each year than he 
would otherwise get, on the covenant 
having been broken, the vendor, aft- 
er electing to rescind the contract and 
put an end to the obligation of the 
purchaser to pay the purchase money, 
is not entitled to damages because a 
larger portion of the purchase money 
“might have been paid to him before 
cancellation of the contract had the 
cultivation been made. Wilson v, Ab- 
bott, 7 Sask.L. 107. 

9. Armstrong v. Dunn, 147 S.W. 
509, 163 Mo.App. 701. See Bernstein 
v. Jacobson, 221 N.Y.S. 453, 129 Misc. 
401 (recognizing rule). 

Renunciation or repudiation of con- 
tract before time for performance in 
general see Contracts §§ 725-732. 

10. Bernstein v. Jacobson, 221 N.Y. 
S. 453, 129 Misc. 401. 

1l. Armstrong v. Dunn, 147 S.W. 
509, 163 Mo.App. 701; Bernstein v. 
Jacobson, 221 N.Y.S. 4538, 129 Misc. 
401. 

Tender by vendor as condition pre- 
cedent to action for damages see in- 
fra § 1525. 

12. Bernstein v. Jacobson, 
Y.S. 458, 129 Mise. 401. 

Election of remedies in case of an- 
ticipatory breach see Contracts § 725. 

Time for rescission in general see 
supra § 356. 

13. Armstrong v. Dunn, 147 S.W. 
509, 163 Mo.App. 701; Booth yv. Milli- 
ken, 111 N.Y.S. 791, 127 App.Div. 522 
{aff 87 N.E. 1115, 194 N.Y. 553, rearg 
den 88 N.E. 1115, 194 N.Y. 601]; Bern- 
stein v. Jacobson, 221 N.Y.S. 453, 129 
Misc. 401. 

[a] . Doctrine of anticipatory 
breach, as the basis for an immediate 
action for damages against one re- 
fusing to go on with a continuous ex- 
ecutory contract, is applied with 
great caution and only in a very lim- 
ited class of cases. Where an agree- 
ment for the purchase of land on two 
payments is not performed, an action 
for damages for complete nonper- 
formance, begun after the date for 


221 N. 


his action must 


full performance has passed, will not 
lie without a showing of tender of 
performance by the vendor, or of a 
waiver of performance on the part of 
the vendee, or of some act by the ven- 
dee excusing nonperformance by the 
vendor. The refusal of the purchaser 
to go on with the purchase would ren- 
der it unnecessary for the vendor to 
make an actual tender, but does not 
obviate the necessity for the vendor 
to allege and prove his readiness to 
perform, or to allege and prove that 
by reason of some act of the purchas- 
er he was unable to perform, which 
but for that act he would have been 
able to do. Hence, where the vendor 
has no title to the property contract- 
ed to be sold, and has not shown that 
he could have qualified himself to 
perform, had the purchaser complet- 
ed the contract, there can be no re- 
éovery of damages by the vendor. 
Booth v. Milliken, 111 N.Y.S. 791, 127 
App.Div. 522 [aff 87 N.E. 1115, 194 N. 
Y. 553, rearg den 88 N.E. 1115, 194 N. 
VY. 601): 


14. Liquidated damages in con- 
oy for sale of realty see Damages 
254. 


15. See Conover v. Tindall, 20 N. 
J.Law 513; SBrinkerhoff v. Olp, 35 
Barbs) (N.Y Jae Bearchamp § v. 


Couch, 117 S.W. 924, 54 Tex.Civ.App. 
471 (where such action was main- 
tained). 

16. Birge v. Bock, 24 Mo.App. 330; 
Sayre v. New York, etc., R. Co., 10 N. 
Y.Super. 54; Freeman v, Young, (Tex. 
Civ.App.) 14 S.W.(2d) 114. 

Performance or tender of perform- 
ance by vendor see infra § 1525. 

17. Turpie v. Lowe, 15 N.E. 834, 
114 Ind. 37. 

18. Turpie v. Lowe, supra. 

19. Stout v. Folger, 34 Iowa 71, 11 
Am.R. 1388. 

20. Booth v. Milliken, 111 N.Y.S. 
791, 127 App.Div. 522 [aff 87 NE. 
1115, 194 N.Y. 553, rearg den 88 N.E. 


1115, 194 N.Y. 601]; Frick v. Ozias, 
1 Phila. (Pa.) OU: 
[a] Option contract.—(1) Where 


the contract is a mere option or uni- 
lateral agreement, not binding the 
purchaser to take the land or to pay 
therefor, no action can be maintained 
for failing to do that which he has 
not bound himself to do. Booth y. 
Milliken, 111 N.Y.S. 791, 127 App.Div. 
522 [att S87 NB. LiLo Loa ONO 553) 


rearg den 88 N.BH. 1115, 194 N.Y. 601]. 
(2) Option contracts in general see 
supra §§ 12-37. 

21. Hopedale Electric Co. v. Elec- 
tric Storage Battery Co., 116 N.Y.S. 
859, 132 App.Div. 348 [aff 92 N.E. 
1086, 198 N.Y. 588]. 

Certainty and completeness neces- 
sary for contract to be specifically 
enforceable in general see Specific 
Performance §§ 96-117. 


22. Dependent and independent 
covenants in general see Contracts §§ 
538-544. 

Construction of dependent and in- 
dependent covenants in contracts for 
sale of land see Supra §§ 268-272. 


23. U.S.—Brown v. Lee, 192 F. 817, 
113 C.C.A. 141; Manitoba Fish Co. v. 
Booth, 109 F. 594, 48 C.C.A. 564; Gray 
v. Smith, 83 F. 824, 28 C.C.A. 168 [aff 
76 BY 525]: 

Fla.—Frazier v. Boggs, 20 So. 245, 
Sirol asus Ons 

Iowa.—Keifer v. Dreier, 205 N.W. 
472, 200 Iowa 798. 

Ky.—Ethington v. Rigg, 
SSF UTA yrs oD. 

Me.—Stilkey & Whitney Real Es- 
tate Co. v. Rundle, 97 A. 417, 115 Me. 


191 S.W. 


Mass.—Pitkin vy. McCarthy, 158 N. 
E. 346, 261 Mass. 114; Beach & Clar- 
ridge Co. v. American Steam Gauge & 
Valve Mfg. Co., 94 N.E. 457, 208 Mass. 
121; Langley v. Dauray, 13 N.E. 908, 
145 Mass. 325. 


Mo.—Biggers v. Gonter, (App.) 54 
S.W.(2d) 783; Armstrong v. Dunn, 
147 S.W. 509, 163 Mo.App. 701. 


N.J.—Caporale v. Rubine, 105 A. 
226, 92 N.J.Law 463. 


N.Y.—Cohen v. A. F. A. Realty Cor- 
poration, 165 N.E. 285, 250 N.Y. 262 
[remittitur am 166 N.E. 335, 250 N.Y. 
588]; Bigler v. Morgan, 77 N.Y. 312; 
Booth vy. Milliken, 111 N.Y.S. 791, 127 
App.Div. 522 [aff 87 N.E. 1115, 194 N. 
Y. 553, rearg den 88 N.E. 1115, 194 N. 
Y. 601]; Sayre v. New York, etc., R. 
Co., 10 N.Y.Super. 54; Bernstein vy. 
qecopeer 221 N.Y.S. 453, 129 Misc. 


N.D.—McVeety v. Harvey Mercan- 
tile Co.,, 189 INCW.2'586).24 N.D.. 245, 
Ann.Cas.1915B 1028; McCulloch y. 
Bauer, 139 N.W. 318, 24 N.D. 109. 


Ohio.—Webb v. Stevenson, 6 Ohio 
282; Halliday v. Diehm, 11 OhioApp. 


For later cases, developments aid changes in the law see Annotations, same title and section number. 


§§ 1523-1524] 


due to some act of the purchaser;*4 and if time is 
of the essence of the contract, he must have been 
able to perform promptly at the time stipulated.?5 
Notwithstanding the circumstances may be such as 
to obviate the necessity of an actual tender or offer 
of performance,?® this fact does not dispense with 
the necessity of an ability and readiness on the part 
The fact that the pur- 
chaser was in default in the performance of an act 
precedent to the delivery of the deed and payment 
of the purchase money will not relieve the vendor 
from the necessity of showing his ability and readi- 
ness to perform in order to recover damages for 
breach of the contract to purchase.?* 
in a contract for the sale of land that liquidated 


of the vendor to perform.??7 


395, 30 O.C.A. 494; Eisenstadt v. 
Lucke, 25 Ohio Cir.Ct.N.S. 225. 


Or.—Wells Fargo & Co. v. Page, 82 
Pe ee 48 Or. 74, 3 L.R.A.N.S. 103 and 
note. 


Eng.—Noble v. Edwardes, 
Ch.Div. 378. 


See Phillips v. Sturm, 99 A. 689, 91 
Conn. 831 (recognizing rule). 

[a] Tlustration.—A party who 
has no title to a certain piece of real 
estate, but who holds merely an op- 
tion thereon, given without consid- 
eration, by entering into a contract 
for the sale of such property to third 
party, in which contract the cove- 
nants are mutual, does not thereby 
obtain such rights that on prompt re- 
pudiation of the contract by such 
third party he may, without tender of 
a deed and without acquiring any ti- 
tle to such property, sue and recover 
from such third party damages as 
for a breach of such contract. Hal- 
liday v. Diehm, 11 Ohio App. 395, 30 
O.C.A. 494. y 

[b] When conditions to be per- 
formed are concurrent, each party 
must be ready, willing, and able to 
perform, concurrently, and where the 
vendor could not perform unless the 
vendee put him into position to per- 
form by performance of the contract 
on his part first, the vendor cannot 
recover damages for breach of the 
contract. Bernstein v. Jacobson, 221 
N.Y.S. 4538, 129 Misc. 401. See Phil- 
lips v. Sturm, 99 A. 689, 91 Conn. 331 
(recognizing rule). 

[c] Where vendor cannot obtain 
title until payment by purchaser, and 
the purchaser is not required by the 
contract to make payment until he 
receives title, the vendor is not ready 
and able to perform the contract, and 
therefore he cannot recover damages 
for a breach of the contract by the 
purchaser. Brown v. Lee, 192 F. 817, 
118 C.C.A. 141. 

Performance or tender by vendor 
see infra § 1525. 

24. Curtis v. Sexton, 100 S.W. 17, 
201 Mo. 217; Skriver v. Haberstroh, 
182 N.W. 591, 106 Neb. 92. See Booth 
v. Milliken, 111 N.Y.S. 791, 127 App. 
Div. 522 [aff 87 N.H.'1115,°194 N.Y, 
553, rearg den 88 N.E. 1115, 194 N.Y. 
601] (recognizing rule). 

[a] Nonperformance by purchaser 
making it impossible for vendor to 
perform.—Where the purchaser con- 
tracted to assign certain real estate 
contracts to the vendor as part pay- 
ment for land contracted to be pur- 
chased, on which assignment the ven- 
dor relied to enable him to purchase 
the land which he contracted to sell 
to the purchaser, and on which land 
he held an option to purchase at the 
time of the contract, the purchaser is 
liable for damages for breach of con- 
tract in failing to assign the con- 
tracts, thereby making it impossible 


L.R. 5 
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for the vendor to perform. Skriver 
ue Haberstroh, 182 N.W. 591, 106 Neb. 

25. Frazier v. Boggs, 20 So. 245, 37 
Fla. 307; Bernstein v. Jacobson, 221 
N.Y.S. 453, 129 Misc. 401. 


26. See infra § 1525. 
27. U.S.—Gray v. Smith, 83 F. 824, 
28-C.C.A. 168 [aff 76 F. 525]. 


Kan.—Stone y. Smith, 7 P.(2d) 100, 
134 Kan. 565. 


N.J.—Caporale v. Rubine, 105 A. 
226, 92 N.J.Law 4638. 
N.Y.—Bigler v. Morgan, 77 N.Y. 


312; Booth v. Milliken, 111 N.Y.S. 791, 
127 App.Div. 522 [aff 87 N.B. 1115, 194 
N.Y. 553, rearg den 88 N.E. 1115, 194 
N.Y. 601]; Bernstein v. Jacobson, 221 
N.Y.S. 453, 129 Misc. 401. 
N.D.—McVeety v. Harvey Mercan- 
tile Co., 1389 N.W. 586, 24 N.D. 245, 
Ann.Cas.1915B 1028; McCulloch v. 
Bauer, 139 N.W. 318, 24 N.D. 109. 


Ohio.—Halliday v. Diehm, 11 Ohio 
App. 395, 30 O.C.A. 494. 

Or.—Wells Fargo & Co. v. Page, 82 
P8565 48 Or. 7439 RYAN: S= 1.085 

Pa.—Hampton vy. Speckenagle, 9 
Serg.&R. 212, 11 Am.D. 704. 

See Ahrens v. Ijams, 148 A. 816, 158 
Md. 412 (recognizing rule). 

“However positively a vendee may 
have refused to perform his contract, 
and however insufficient the reason 
assigned for his refusal, he cannot be 
subjected to damages without show- 
ing that he would have received what 
he contracted for, had he performed.” 
Bigler v. Morgan, 77 N.Y. 312, 319. 

[a] Reason for rule.—‘“One who 
makes a contract to sell property of 
which he has no title nor the certain 
means of procuring title presents no 
facts upon which damage to him may 
be predicated if the purchaser with- 
draws from the contract.” McVeety 
v. Harvey Mercantile Co., 139 N.W. 
586, 24 N.D. 245. Ann.Cas.1915B 1028. 


[b] Rule applied.—Where the ven- 
dor represented that she was_ the 
owner of land in fee simple, and, to 
comply with her contract, executed 
and placed in escrow a deed of the 
property containing the same repre- 
sentations and warranty, relying on 
the advice and assurance of the pro- 
bate judge that she would be appoint- 
ed guardian of her minor children, 
who owned a five-fourteenths inter- 
est in the property, so that she could 
vest a fee simple title in her gran- 
tee, such vendor could not maintain 
an action for damages for breach of 
contract to purchase such _ land. 
Stone v. Smith, 7 P.(2d) 100, 134 Kan. 
565. 

28. McVeety v. Harvey Mercantile 
Co., 139 N.W. 586, 24 N.D. 245, Ann. 
Cas.1915B 1028. 

29. O’Brien v. Paulsen, 
440, 192 Iowa 1351. 


186 N.W. 
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damages shall be fixed at a certain amount in case 
of nonperformance by either party is not an alter- 
native condition available to the vendor as a sub- 
stitute for nonperformance.?® 


[§ 1524] (2) Character of Vendor’s Title. 
vendor, in order to recover for a breach by the pur- 
chaser of the contract to purchase, must have been 
able to convey a good title or such as would com- 
ply with the requirements of the contract ;*° 
it is not necessary that he should have a good title 
at the time of the contract, but only that he should 
be able to convey a good title at the time of per- 
formance,*? and a good title does net necessarily 
mean a perfect record title.*? 


The 


but 


Nor is it absolutely 


Liquidated damages in contracts 
for sale of realty see Damages § 254. 


30. U.S.—Brown v. Lee, 192 F. 817, 
113 C.C.A. 141; Manitoba Fish Co. v. 
Booth, 109 F. 594, 48 C.C.A. 564; Gray 
v. Smith, 83 F. 824, 28 C.C.A. 168 [aff 
76 FB. 525). 

Fla.—Frazier v. Boggs, 20 So. 245, 
37 Fla. 307. 


Iowa.—Waters v. Pearson, 144 N. 
W. 1026, 163 Iowa 391. 


Kan.—Stone y. Smith, 7 P.(2d) 100, 
134 Kan. 565. 

Me.—Stilkey & Whitney Real Es- 
a Co. v. Rundle, 97 A. 417, 115 Me. 

Mass.—Pitkin v. McCarthy, 158 N. 
E. 346, 261 Mass. 114; Langley v. 
Dauray, 13 N.E. 908, 145 Mass. 325. 


Mo.—Birge v. Bock, 24 Mo.App. 330. 


N.Y.—Booth v. Milliken, 111 N.Y.S. 
791, 127° App.Div. 522 [aff 87 NIE. 
1215, 194 N:Y. 553, rearg den 88: Nim) 
1115; 194 N.Y. 601]; Stevenson v. 
Fox, 57 N.Y.S. 1094, 40 App.Div. 354 
[aff 60 N.J1. 1121, 167 N.Y. 599]; Flan- 
agan v. Fox, 26 N.Y.S. 48, 6 Misc. 
132 [rev 25 N.Y.S. 514, 5 Misc. 589]. 
aloe yucne v. Stevenson, 6 Ohio 

Okl].—Baldwin v. Chappell, 
496, 105 Okl. 38. 

S.D.—Godfrey v. Rosenthal, 97 N. 
Wi... 3865, 17 S.D,- 452, 

Tex.—Jackson v. Martin, 
603, 37 Tex.Civ.App. 593. 


See Ahrens v. Ijams, 148 A. 816, 158 
Md. 412 (recognizing rule). 

[a] Vendor must exhibit good ti- 
tle before the purchaser is bound to 
accept a conveyance and if a defect 
appears-it is the duty of the vendor 
to remedy it and communicate to the 
purchaser evidence showing the title 
to be good; and if before this he dis- 
ables himself from performing the 
contract by conveying the property to 
a third person, he cannot maintain an 
action for damages against the pur- 
chaser. Birge v. Bock, 44 Mo.App. 69. 


81. Sanford v. Cloud, 17 Fla. 532; 
Caporale v. Rubine, 105 A. 226, 92 
N.J.Law 463 [cit Cyc]; Conover v. 
Tindall, 20 N.J.Law 513; Syenite 
Trap Rock Co. v. Williams, 153 N.Y. 
S. 74, 167 App.Div. 774 [aff 119 N.E. 
1081, 222 N.Y. 669 mem]; Hollifield 
v. Landrum, 71 S.W. 979; 31 Tex.Civ. 
App. 187. 

Cross references: 


Performance of contract to sell realty 
to which vendor has no title at 
time of contracting see supra § 652. 

Validity of contract to sell realty to 
which vendor has no title at time 
of contracting see supra § 40. 

382. Cowdery v. Greenlee, 55 S.B. 
918). 126 Ga. 7386, 8 L.R ANS. 3% 
Hollifield vy. Landrum, 71 S.W. 979, 31 
Tex.Civ.App. 187. 


231 P. 


84 S.W. 


1448 [66 C.J.] 


essential that the vendor should ever actually have 
the legal title if he has the certain means of pro- 
euring it,?* or can control it and have it conveyed 
to the purchaser and offers to do so.*# 


[§ 1525] (8) Performance or Tender by Vendor. 
Except where the action by the vendor is for the 
purchaser’s breach of an independent stipulation,®® 
the vendor must perform, or offer to perform, his 
part of the contract as a condition precedent to his 
right to maintain an action for its breach by the 
purchaser,®® unless prior to the time set for perform- 
ance the purchaser has repudiated the contract or 
signified his unwillingness to comply therewith.*? 
Thus, where the covenants as to payment and con- 


fa] Nature of “good”  title.— 
Where the stipulation is for a good 
title, or one which can be made good 
within a stipulated time, the purchas- 
er is entitled to demand a good and 
marketable title, that is to say, one 
reasonably free from doubt, and such 
a one as a reasonably prudent man, 
with all the facts before him, would 
accept. Such a title should be shown 
by the abstract, but no fair construc- 
tion of the contract would require a 
title evidenced entirely by the record. 
Hollifield v. Landrum, 71 S.W. 979, 31 
Tex.Civ.App. 187. 

{[b] When record title is not con- 
tracted for, the title is not to be re- 
jected solely because a deed in the ab- 
stract of title, otherwise unobjection- 
able, is not attested so as to be re- 
cordable under the registry acts. 
Cowdery v. Greenlee, 55 S.E. 918, 126 
Ga. 786, 8 L.R.A.N.S. 137. 

What constitutes good title see su- 
pra §§ 532, 533. 

33. Brown v. Lee, 192 F. 817, 113 
C.C.A. 141; Gray v. Smith, 83 F. 824, 
23°@C.A. 168 [aff 76: 5251; Syenite 
Trap Rock Co. v. Williams, 153 N.Y.S. 
Ta AGT TApp Div... 774 Lafi 119 INGE: 
1081, 222 N.Y. 669 mem].* 


[a] Unless vendor has title to 
land or certain meaus of procuring it, 
he is not ready and able to perform 
a contract requiring him to convey it 
by warranty deed to the vendee, and 
he cannot, therefore, recover in an ac- 
tion of damages for a breach of the 
contract by the vendee, who with- 
draws from the contract. Brown vy. 
Mee, 192°. 817, 118EC CAL 141. 

Time of existence of title generally 
see supra §§ 652-660. 

34. Hazleton v. Le Duc, 10 App.D. 
(OA \.c7194 

35. Foley v. Dwyer, 81 N.W. 569, 
122 Mich. 587; Todd v. Summers, 2 
Gratt. (43 Va.) 167, 44 Am.D. 379. 
See Smith v. Smeltzer, 1 Hilt. (N.Y.) 
287, 4 Abb.Pr. 469 (recognizing rule). 

Dependent and independent cove- 
nants and stipulations in general see 
Contracts §§ 538-544. 

Construction of dependent and in- 
dependent stipulations in contracts 
for sale of land see supra §§ 268-272. 

36. Il1l—Burnham v. Roberts, 70 
nly ake), 

Mass.—lLangley v. Dauray, 13 N.E. 
908, 145 Mass. 325. 

Mo.—Garred v. Macey & Doniphan, 
10 Mo. 161; Cornett v. Best, 132 S.W. 
35, 151 Mo.App. 546. 

N.Y.—Sayre v. New York, etc. R. 
Co., 10 N.Y.Super. 54; Smith v. Smelt- 
zer, 1 Hilt. 287,°4 Abb.Pr. 469. 


Ohio.—Webb v. Stevenson, 6 Ohio 
282. 
S.c.—Dubignon v. Loud, 41 S.C. 


L. 193. 
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S.D.—Ink vy. Rohrig, 122 N.W. 594, 
23 S.D. 548. 


Tex.—Freeman  v. 
App.) 14 S.W.(2d) 114. 

[a] Fact that purchaser is insol- 
vent does not excuse a tender of per- 
formance on the part of the vendor. 
Cornett v. Best, 132 S.W. 35, 151 Mo. 
App. 546. 

Ability of vendor to perform in 
general see supra § 1523. 

Performance to satisfaction of par- 
ty see supra §§ 525, 526. 

387. Harmon y. Thompson,:84 S.W. 
569, 119 Ky. 528, 27 Ky.L. 181; Beach, 
ete., Co. v. American Steam Gauge, 
etc., Mfg. Co., 88 N.E. 924, 202 Mass. 
177; White v. Truman, 45 N.Y.S. 724, 
18 App.Div. 146; Dubignon v. Loud, 
Zbl Soma alee 

[a] Formal refusal to complete 
purchase is a breach of contract, ex- 
cusing the other party from further 
performance or offer of performance. 
Beach, etc., Co. v. American Steam 
Gauge, etc., Mfg. Co., 88 N.E. 924, 202 
Mass. 177; BHisenstadt v. Lucke, 25 
Ohio Cir.Ct.N.S. 225. 

38. Dependent covenauts and stip- 
ulations in general see Contracts §§ 
538-544. 

Dependent stipulations in contracts 
for sale of land in general see supra 
§§ 268-272. 

39. Fla.—Sanford v. 
Fla. 532. 

Iowa.—Smutz v. Holliday, 172 N.W. 
948, 186 Iowa 784. 


Mo.—Black & Snyder v. Crowther & 
Andriano, 74 Mo.App. 480. 


N.Y.—Smith v. Smeltzer, 1 Hilt. 
287, 4 Abb.Pr. 469; Johnson v. Wy- 
gant, 11 Wend. 48; Parker v. Parmele, 
20 Johns. 130, 11 Am.D. 253. See 
Conners v. Winans, 204 N.Y.S. 142, 
122 Mise. 824; Thomas vy. Wickmann, 
1 Daly 58 (both recognizing rule). 


S.D.—Ink v. Rohrig, 122 N.W. 594, 
23 S.D. 548. 


Tex.—Smith v. Fort, 
S.W.(2d) 1080. 

See Vandiver v. Reynolds, 57 So. 
462,174 Ala. 582 (recognizing rule). 

Tender of conveyance generally see 
supra §§ 671-706. 

40. Lewis v. Day, 5 N.W. 753, 53 
Iowa 575; Cornett v. Best, 132 S.w. 
35, 151 Mo.App. 546; Davis v. Watson, 
89 Mo.App. 15; Bigler v. Morgan, 77 
N.Y. 312; Smith v. Smeltzer, 1 Hilt. 
(N.Y.) 287, 4 Abb.Pr. 469. 

Sufficiency of conveyance generally 
see supra §§ 694-704. 

41. Sanford v. Cloud, 17 Fla. 532: 
Parker v. Parmele, 20 Johns. (N.Y.) 
LO; 11 Am Di 53- 

42. Cal.—Dean v. Hawes, 
885, 21 Cal.App. 350. 
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[§§ 1524-1525 


veyance are mutual and dependent,?* the vendor 
must tender a deed*® such as the purchaser is enti- 
tled to receive under the terms of the contract,*° 
a mere willingness to convey being insufficient.*! 
However, if the purchaser, before the time set for 
performance, has wrongfully repudiated the con- 
traet or has declared his unwillingness to comply 
therewith, no further tender by the vendor is neces- 
sary,*? but a showing of readiness and ability to 
perform is sufficient,** as a tender which would be 
an idle and useless act is not required.*+ 
covenants as to payment and conveyance are inde- 
pendent, the vendor need tender no deed before 
bringing an action for damages for breach.*® 


If the 


D.C.—Hazleton v. Le Duc, 10 App. 
DiGr 3:19 as 

T1l.—Rowersock v. Beers, 82 Ill. App. 
saat Nathan v. Rebkopf, 57 Lll:App. 
12. 

Ind.—Millikan v. Hunter, 100 N.E. 
1041, 180 Ind. 149. 

Ky.—Harmon v. Thompson, 84 S.W. 
56OS TL Gy. 528,027 Key bsae 

Mass.—Beach & Clarridge Co. v. 
American Steam Gauge & Valve Mfg. 
Co., 88 N.E. 924, 202 Mass. 177. 

Mo.—Armstrong v. Dunn, 147 8.W. 
509, 168 Mo.App. 701. 

' Neb.—Wasson v. Palmer, 22 N.W. 
773, 17 Neb. 330. 


N.J.—Caporale v. Rubine, 105 A. 
226, 92 N.J.Law 463. 
N.Y.—North v. Pepper, 21 Wend. 


636. 

Ohio.—Hisenstadt v. Lucke, 25 Ohio 
Cin.CRNiS: 225% 

Or.—Wells, Fargo & Co. v. Page, 
82 PB. 856) 48 Or. 74,73 ERUASN. St 103% 


Pa.—Hampton v. Speckenagle, 9 
Serg.&R. 212, 11 Am.D. 704. 


R.I.—Seltzer v. Greene, 117 A. 532. 


Tex.—Mathews v. Caldwell, (Com- 
mn.App.) 258 S.W. 810 [rev (Civ. 
App.) 241 S.W. 798];. Schramm v. 
Hoch, (Civ.App.) 241 S.W. 1087. 


Va.—McDaniel v. Daves, 123 
663, 1389 Va. 178. 


Wis.—MecWilliams v. Brookens, 39 
Wis. 334. 


fa] Illustration.—Where defend- 
ant agreed to convey to plaintiff cer- 
tain property in consideration of 
plaintiff's agreement to convey to de- 
fendant certain property and to give 
defendant a purchase-money mort- 
gage, the fact that defendant convey- 
eyed his title to the property he had 
agreed to convey to a third person re- 
lieved plaintiff from making a tender 
of a deed of his property to defendant, 
but plaintiff must show that he was 
able and ready to perform his part of 
the contract, in order to maintain an 
action for damages for its breach. 
Caporale v. Rubine, 105 A. 226, 92 N. 
J.Law 463. 

43. Hisenstadt v. 
Cin: Ct. N-S:. 2253) 4 

44. Cal.—Dean v. Hawes, 
885, 21 Cal.App. 350. 

D.C.—Hazleton v. Le Duc, 10 App. 
DiC. 73:79: sy 

Ky.—Harmon y. Thompson, 84 S.W. 
569) 119 Wy. 528, 27 ekeyoios dee 

_Ohio.—Hisenstadt v. Lucke, 25 Ohio 
Cirs@icoNiS e226: 

Wis.—McWilliams y. Brookens, 39 
Wis. 334. 4 

45. Robinson v. Heard, 15 Me. 296; 


Foley v. Dwyer, 81 N.W. 5 2 
Mich. 587. er 


S.E. 


Lucke, 25 Ohio 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1526-1527] 


[§ 1526] 3. Defenses. In an action by the vendor 
for breach of contract on the part of the purchaser, 
where the covenants are dependent, it is a good de- 
fense for the purchaser to show affirmatively that 
the vendor has not performed or offered to perform 
his part of the contract,*® as by showing that the 
vendor had no title to the property nor the certain 
means of procuring it,47 that he could not convey 
a good title,*® that the deed tendered did not con- 
form to the terms of the contract,*® that the vendor 
failed to perform a condition precedent to his ex- 
acting performance of the purchaser,®® or that the 
contract was terminated by the vendor.®! It is also 
a good defense for the purchaser to show that at 
the time set for performance the premises were in 
the possession and occupancy of tenants, where the 
contract provides that the purchaser shall have im- 
mediate possession,®* or is not made subject to such 
an encumbrance ;°? or for the purchaser to show that 
he was induced to enter into the contract through 
fraud on the part of the vendor.5* The fact that 
the vendor has retaken possession of the premises 
on the purchaser’s repudiation of his contract to 
purchase is not a good defense to an action by the 
vendor for damages.°® 


Defense on ground of defective title. A defect of 
title, in order to serve as a good defense, must be 
such as to justify the purchaser in refusing to ac- 
cept the title;°® and if the contract does not require 
a perfect record title, the purchaser cannot justify 
a refusal to perform his part of the contract on the 
ground that the title, if in fact good, was not a per- 
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fect record title;>7 nor is it any defense that the 
purchaser in refusing to accept a conveyance acted 
in good faith on the advice of counsel that the ven- 
dor’s title was defective, if such advice was in fact 
erroneous.’* Since the vendor is only required to be 
able to convey a good title at the time for perform- 
ance,” it is no defense that he did not have such 
a title at the time the contract was entered into.°¢ 
Where the purchaser has already repudiated the 
contract, it is no defense to an action for its breach 
that the vendor had not paid off an encumbrance on 
the property by the day fixed for performance, where 
the vendor could have paid off the encumbrance out 
of the purchase money.*! Where the vendor’s title 
is defective at the time set for performance, no per- 
fecting of the title afterward by the vendor will be 
permitted to relate back to the time for perform- 
ance so as to deprive the purchaser of his defense 
to an action for damages for breach of the con- 
tract.°= 

Counterclaim for fraud. In an action by the ven- 
dor for damages for breach of contract to purchase 
land, the purchaser cannot set up a counterclaim for 
damages for fraud, where he has already repudiated 
the contract and has not attempted to rescind it for 
the fraud claimed.** 


[§ 1527] 4. Waiver of Defenses. A purchaser by 
his conduct may waive the right to set up as a de- 
fense to an action by the vendor for damages for 
breach of contract any particular defenses or objec- 
tions which he might otherwise have.6* Thus he may 
waive the actual tender of a deed,®* a defect in the 


Independent covenants and stipula- 
tions in general see Contracts §§ 538— 
544. 

Independent stipulations in con- 
tracts for sale of land in general see 
supra §§ 268-272. 


46. Ink v. Rohrig, 
23.5.. O48, 

Performance by vendor generally 
see supra §§ 516-715. 

47. Gray v. Smith, 83 F. 824, 28 
CCACrIGSa latte courn o2o 1 sm Tt hives 
Babcock, 36 N.Y. 167, 93 Am.D. 498, 
1 Transcr.A. 307; Sayre v. New York, 
etc., R. Co., 10 N.Y.Super. 54. 


48. Fla.—Frazier v. Boggs, 20 So. 
245, 37 Fla. 307. 


Ga.—Gilbert v. Cherry, 57 Ga. 128. 


La.—Marshall v. Del Valle, 28 La. 
Ann. 261. 


Me.—Loveitt v. Wilson, 95 A. 778, 
114 Me. 143. 

Mo.—Birge v. Bock, 44 Mo.App. 69. 

N.J.—Conover v. Tindall, 20 N.J. 
Law 513. See Ludlum v. Buckingham, 
39 N.J.Eq. 563 (recognizing rule). 

N.Y.—James v. Burchell, 82 N.Y. 
108. 


S.D.—Godfrey v. Rosenthal, 
W. 365, 17 S.D. 452. 


Tex.—Cline v. Booty, (Civ.App.) 175 
S.W. 1081. 


[a] MTlustrations. — (1) The fact 
that the land sold was encumbered 
by an unperformed condition subse- 
quent in a will under which the ven- 
dor claimed his title is a good de- 
fense in an action by the vendor 
against the vendee for breach of the 
contract to purchase the land. Love- 
itt v. Wilson, 95 A. 778, 114 Me. 143. 
(2) The fact that the land contract- 
ed to be sold is encumbered with a 
dower right, either inchoate or ab- 


122 N.W. 594, 
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solute, at the time fixed for consum- 
mating the contract, is a good defense 
if well pleaded. Conover v. Tindall, 
20 N.J.Law 513. 

[b] Where purchaser takes mort- 
gage on premises.—The fact that de- 
fendant purchaser, before investigat- 
ing as to the nature of the vendor’s 
title, took a mortgage on the premises 
small in proportion to the amount of 
the purchase price he contracted to 
pay for the property, will not preclude 
him, when sued for breach of contract 
for failure to purchase, from defend- 
ing on the ground of defect in the ven- 
dor’s title. Loveitt v. Wilson, 95 A. 
778, 114 Me. 1438. 


Title of vendor generally see supra 
§§ 516-670. 

49. Lewis v. Day, 5 N.W. 753, 53 
Iowa 575; Smith v. Smeltzer, 1 Hilt. 
(N.Y.) 287, 4 Abb.Pr. 469. 


Sufficiency of conveyance general- 
ly see supra §§ 694-704. 


50. Jackson v. Martin, 84 S.W. 603, 
37 Tex.Civ.App. 593. 


[a] Abstract of title.-—Defendant 
purchaser has a right to show that 
the vendor was to furnish an abstract 
of title as a condition precedent to 
exacting a compliance with the con- 
tract by the purchaser, and the stat- 
ute of limitations is no bar to such 
a defense. Jackson v. Martin, 84 S.W. 
603, 37 Tex.Civ.App. 593. 


51. Wilson v. Abbott, 7 Sask.L. 
107. 

52. O’Brien v. Higgins, 110 Mass. 
160. 

635 Gull -v:” West, 19) IN.Y.S: ' 757, 
65 Hun 1. 


54. Gilbert v. Cherry, 57 Ga. 128; 
Stuart v. Lester, 1 N.Y.S. 699, 49 
Hun 58; Stewart v. Dougherty, 1 
Pittsb...(Pa.) 238; Cline v. Booty, 
(Tex.Civ.App.) 175 S.W. 1081; Hol- 


lifield v. Landrum, 71 S.W. 979, 31 Tex. 
Civ.App. 187. See Fisher v. Wilson, 
18 Ind. 133 (where contract provided 
that plaintiff was to convey certain 
land to defendant in consideration for 
defendant’s conveying certain land to 
plaintiff, defendant was held entitled 
to rescind contract because of fraud 
of plaintiff, and plaintiff could not re- 
cover damages for breach). 

55. Knapp v. Strauss, 
58 S.W.(2da) 805. 

56. Hollifield v. Landrum, 71 S.W. 
S79 sok Mex: CiveA pps mcs 

Character of vendor’s title in gen- 
eral see supra § 1524. ; 

Title to satisfaction of purchaser 
See Supra § 525. 

57. See supra § 1524 text and note 
32; and supra §§ 532, 533. 

58. Montgomery’ v. Pacific Coast 
Land Bureau, 29 P. 640, 94 Cal. 284, 28 
Am.S:R. 122. 

59. See supra § 1524. 

60. Sanford v. Cloud, 17 Fla. 532; 
Conover v. Tindall, 20 N.J.Law 513; 
Syenite Trap Rock Co. v. Williams, 
153 N.Y.S. 74, 167 App.Div. 774 [aff 
119 N.E. 1081, 222 N.Y. 669 mem]; 
Hollifield v. Landrum, 71 S.W. 979, 31 
Tex.Civ.App. 187. 


61. Seerup v. Goraczkowski, 199 N. 
W. 94, 159 Minn. 364. 


62. Ethington v. 
98, 173 Ky. 355. 

63. Seerup v. Goraczkowski, 199 N. 
W. 94, 159 Minn. 364. 

64. See cases infra notes 65-68. 


65. Hazleton v. Le Duc, 10 App.D. 
(Oe irl 

[a] MDlustration.—The refusal of 
the purchaser to pay the purchase 
money and receive the deed, on the 
specific grounds that he could not pro- 
cure the purchase money, that the 


(Mo.App.) 


Rigg, 191 S.w. 
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deed tendered,*® a defect in the vendor’s title,°* or 
a demand by the vendor for performance of the con- 
tract which might otherwise be necessary ;°* 
a refusal by the purchaser to perform based on a 
specific ground may constitute a waiver of other 


grounds of objection.®® 
{§ 1528] 5. Parties.7° 


In an action by a vendor 
for damages for breach of contract on the part of 
the purchaser, persons not parties to, or not directly 
interested in, the contract are not ordinarily either 
necessary or proper parties plaintiff’? or defendant.?? 
But where there are more than two parties to the con- 
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the action.*? 
and 


[§§ 1527-1529 


and the resulting loss should be joined as parties inp 


[§ 1529] 6. Pleading—a. Declaration or Complaint. 
The general rules of pleading applicable in similar 
civil actions apply to an action by the vendor for dam- 


ages for breach of a contract for the purchase of 


land.** 


action.7® 


tract, those who are jointly interested in the breach 


price was excessive, and that the con- 
tract was a mere option and not bind- 
ing on him, is a waiver by the pur- 
chaser of the actual tender of the deed 
by the vendor where tender would 
otherwise be necessary, and the ven- 
dor in such case may maintain an ac- 
tion on the contract by alleging and 
proving ability and willingness. to 
make. a good title within the time 
specified in the contract. The reason 
for this rule is that the law does not 
require the performance of a useless 
act. Hazleton v. Le Duc, 10 App.D.C. 
379. 


66. Wells v. Day, 124 Mass. 
Bigler v. Morgan, 77 N.Y. 312. 


fa] MTlustration.—An absolute and 
unqualified refusal by the purchaser 
to accept any deed operates as a waiv- 
‘er of his right to object to any de- 
fects in the deed tendered, or of the 
fact that a mortgage on the land was 
‘not discharged. Wells v. Day, 124 
Mass. 38. 


67. Cowdery v. Greenlee, 55 S.E. 
OLS UZGn Gas 1.860 8 | Like AUN Sa lod 
Warfel v. Burkholder, 29 Pa.Dist. 939. 


{a] Mtlustration.—Where the pur- 
chaser placed his refusal to perform 
on the ground of certain specific ob- 
jections to the title of the vendor, he 
cannot later set up other objections to 
such title as a defense to an action 
by the vendor for breach of the con- 
tract to purchase. Cowdery v. Green- 
lee, 55 S.E. 918, 126 Ga. 786, 8 L.R.A. 
N.S. 137. 


38; 


68. Fisher v. Dow, 10 S.W. 455, 72 
Tex. 432. 
69. D.C.—Hazleton vy. Le Duc, 10 


App.D.C. 379. 


Ga.—Cowdery v. Greenlee, 55 S.E. 
918, 126 Ga. 786, 8 L.R.A.N.S. 137. 


Ind.—Kenefick v. Shumaker, 116 N, 
FE 319, 64 Ind. App. 552. 


N.Y¥.—Syenite Trap Rock Co. v. Wil- 
liams, 153 N.Y.S. 74, 167 App.Div. 774 
{aff 119 N.E. 1081 mem, 222 N.Y. 669]. 


Pa.—Warfel v. Burkholder, 29 Pa. 
Dist. 939. 


[a] Tllustration.—Where the pur- 
chaser refused to perform on the 
ground that the purchase price was 
too high, and admitted that a for- 
feiture of a certain sum as liquidated 
damages was due from him to the 
vendor, the purchaser could not later 
defend on the grounds that the vendor 
had removed certain machinery from 
the premises, or that the vendor did 
not have title to the property, the ven- 
dor being’in position to obtain title 
without delay. Syenite Trap ‘Rock 
Co. v.* Williams, 153 N.Y.S. 74, 167 

pp.Div. 774 [aff 119 N.E. 1081 mem, 

ZIUINSY.. 6691]: 


70. Parties in actions for recovery 
of damages for breach of contract in 
general see Contracts §§ 805-825; Par- 
ties 47 C.J. p 1. 


71. Reis v. McDevitt, 68 A. 1012, 
219 Pa. 414; Kollaer v. Puckett, (Tex. 
Civ.App.) 232 S.W. 914. 

[a] Dlustration.—Where a _ pur- 


chaser assumed the payment of cer- 
tain municipal liens and county taxes 
and failed to pay the same, the ven- 
dor, in an action to recover for the 
breach of contract, cannot join as 
plaintiffs the municipality and county 
to which the unpaid liens and taxes 
were due. Reis v. McDevitt, 68 A. 
LOLA alow Pas al 4. 

72. Buell v. Dodge, 21 P. 735, 79 
Cal. 208; Taliaferro v. Smiley, 37 S.E. 
106, 112 Ga. 62. 

73. Wisenstadt v. Lucke, 28 Ohio 
Cir.Ct.N.S. 225; Meason v. Kaine, 67 
Pa. 126. 


74. Pleading in actions for breach 
of contract in general see Contracts 
§§ 826-925; Pleading 49 C.J. p 1. 


75. See cases infra notes 76-95. 


[a] On general demurrer.—A peti- 
tion, although loosely drawn both as 
to allegations and prayer, which sub- 
stantially sets forth that plaintiff sold 
certain lands to defendant, that de- 
fendant failed to perform his part of 
the contract, and which prays for 
damages alleged to have resulted 
from such breach, is good as against 
a general demurrer... Taliaferro v. 
Smiley, 37 S.E. 106, 112 Ga. 62. 


[b] Holder of option contract to 
purchase land, who set forth in his 
petition defendant’s contract to pur- 
chase from plaintiff, his breach of 
such contract, and plaintiff's damage 


resulting therefrom, alleged sufficient 


facts to constitute a cause of action 
for damages for breach of the con- 
tract to purchase. Roper v. Milbourn, 
142 N.W. 792, 98 Neb. 809, Ann.Cas. 
1914B 1225. 


76. Moss v. King, 65 So. 180, 186 
Ala. 475; Phillips v. Yuma Trust & 
Holding Co., 291 P. 997, 37 Ariz. 188; 
Allred v. Sheehan, 202 P. 681, 54 Cal. 
App. 688; Hampton v. Speckenagle, 
9 Serg-&R. (Pa.) 212, 11 Am.D. 704. 
See Taliaferro v. Smiley, 37 S.E. 106, 
112 Ga. 62; Miller v. Drake, 1 Cai. (N. 
Y.) 45 (where allegations held suffi- 
cient); Jackson v. Martin, (Tex.Civ. 
App.) 41 S.W. 837 (recognizing rule). 


[a] Terms of contract.—Where 
the petition in an action by the vendor 
for breach of contract to purchase 
land wholly fails to set out the terms 
of the contract, either in words or in 
substance, it is bad on demurrer. 
Moss v. King, 65 So. 180, 186 Ala. 475. 


[b] Where description of land in 
contract is sufficiently definite, it is 
competent to amend the petition by al- 
leging a fuller description indicative 
of the adminicular proof relied on to 
make a practical application of the 
description to its subject matter, 
King. v. Brice, 88 S.E. 960, 145 Ga. 65 
{answers to certified questions con- 


The declaration or complaint must set forth 
all the material facts essential to plaintiff’s cause of 
Thus it must clearly and accurately allege 
the contract,’® the breach thereof by defendant,*? 
and the damages to plaintiff resulting from such 
breach.78 The complaint must allege a good title in 


formed to 89 S.E. 175, 18 Ga.App. 178]. 

[ce] Allegation of writing.—Al- 
though a -contract for the sale of 
lands must be in writing, it is not 
necessary that the complaint should 
allege that it was in writing. The 
provisions of the statute of frauds 
affect only the rules of evidence, and 
not those of pleading. Taliaferro v. 
Smiley, 37 S.E. 106, 112 Ga. 62; Miller 
v. Drake, 1 Cai. (N.Y.) 45. 


[d] Allegation of parol contract.— 
Where a written contract for the sale 
of land has been alleged, a separate 
count setting up a parol contract for 
the sale of the same land, and asking 
damages for the breach of such parol 
contract, is pad as against a special 
demurrer. Jackson v. Martin, (Tex. 
Civ.App.) 41 S.W. 837. 


_ 7% Phillips v. Yuma Trust & Hold- 
ing Co., 291 P. 997, 37 Ariz. 188; Allred 
v. Sheehan, 202 P. 681, 54 Cal.App. 688: 
Blunt v. Egeland, 116 N.W. 653, 104 
Minn... 351; Garred v. Macey & 
Doniphan, 10 Mo. 161. See Taliaferro 
v. Smiley, 37 S.E. 106, 112 Ga. 62: 
Gardner v. Armstrong, 31 Mo. 535; 
Becker) v.., Kelsey, 157A. 177.9. Np 
Mise. 1265 (where allegations held 
sufficient). 


[a] Averment.of breach.—Where 
the petition; after setting forth the 
contract of defendant to pay a speci- 
fied sum for the land averred that “the 
plaintiff demanded payment for the 
Same, in accordance with his [defend- 
ant’s] said bid, which payment he 
refused to make, and also refused to 
accept the deed,’’ such allegation is 
a sufficient averment of the breach, 
especially after verdict and judgment. 
Gardner vy. Armstrong, 31 Mo. 535. 

78. Ariz.—Phillips v. Yuma Trust 
& Holding Co., 291 P. 997, 37 Ariz. 188. 


Cal.—Buell .v. Dodge, 21 P. 735, 79 
Cal. 208; Allred v. Sheehan, 202 P. 
681, 54 Cal.App. 688. 


Minn.—Howe vy. Gray, 174 N.W. 612, 
144 Minn. 122. See Blunt v. Egeland, 
116 N.W. 653, 104 Minn. 351 (where 
allegations held sufficient). 


Tex.—Tinsley v. Dowell, 26 S.W. 
946, 87 Tex. 23. See: Jackson v. Mar- 
tin, (Civ.App.) 41 S.W. 837 (recogniz- 
ing rule). 


Wash.—Jackson vy. White, 177 P. 
667,104 Wash. 643. 
See Taliaferro v.<« Smiley, 37 S.E. 


106, 112 Ga. 62; Fagen v. Davison, 
9 N.Y.Super. 153 (where allegations 
held sufficient). 

[a] Liquidated damages.—(1) If 
the contract stipulates for liquidated 
damages and it is so alleged, a de- 
murrér will be sustained to other 
counts of the petition setting up other 
damages. Jackson y. Martin, (Tex. 
Civ.App.) 41 S.W. 837. (2) If the 
contract stipulates a certain amount 
as damages for its breach, plaintiff is 
prima facie entitled to recover the 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1529-1530] 


the vendor,"® or his ability to comply with his part 
of the contract at the time set for performance.®° 
Plaintiff must also allege performance by him of any 
conditions precedent,’! and, where the covenants are 
mutual and dependent,’2 a performance or tender 
of performance of his part of the contract,** or a 
sufficient excuse for failing to perform.$4 
conveyance and payment are to be dependent and 
concurrent acts, the complaint must ordinarily al- 
lege a tender of a deed by plaintiff;8> and it is not 
sufficient merely to allege a readiness and willing- 


VENDOR AND PURCHASER 


purchaser.®! 


If the 


ness to convey,*® unless it is also alleged that de- 


fendant has refused to perform’? or has repudiat- 
Even where circumstances make 
a tender of performance unnecessary,*® it is still 
necessary to allege an ability and readiness on the 
part of the vendor to perform,®® or that he would 


ed the contract.88 


amount stipulated, and unless the 
damages are so excessive that the 
court can say as a matter of law that 
they should be treated as a penalty, 
the complaint is not demurrable on 
the ground that by failing to allege 
any special damages it fails to show 
a right to recover damages at all. 
Blunt v. Egeland, 116 N.W. 653, 104 
Minn. 351. 


{b] Special damages.—(1) It has 
been held that special damages can- 
not be recovered unless. specially 
pleaded. Howe v. Gray, 174 N.W. 612, 
144 Minn. 122. (2) But the position 
has also been taken that special dam- 
age need not be averred unless the 
right to maintain the action depends 
on the fact that such special damage 
has been sustained. Fagen v. Davi- 
son, 9 N.Y.Super. 153. 

79. Birge v. Bock, 24 Mo.App. 330; 
Vanida v. Kropp, 3 Ohio Dec. (Re- 
print) 301; Hampton v. Specknagle, 9 
Serg.&R. (Pa.) 212, 11 Am.D. 704. 
But see Landes v. Kusch, 7 Sask.L. 83 
(where the court said that the fact 
that plaintiff has a good title is a con- 
dition precedent which would be im- 
plied, in view of applicable rules of 
practice). 

80. U.S.—Manitoba Fish Co. v. 
Booth, 109 F. 594, 48 C.C.A. 564. See 
Brown v. Lee, 192 F. 817, 113 C.C.A. 
141; Gray v. Smith, 83 F. 824, 28 C.C, 
A. 168 [aff 76 F. 525] (both recogniz- 
ing rule). 

Kan.—Wilbers v. Ronnau, 107 P. 
772, 82 Kan. 171. 

Ky.—Harmon v. Thompson, 84 S.W. 
569, 119 Ky. 528, 27 Ky.L. 181. 


N.Y.—Booth v. Milliken, 111 N.Y.S. 
791,127 App.Div. 522 [aff 87 N.E. 1115, 
194 N.Y. 553, rearg den 88 N.E. 1115, 
194 N.Y. 601]. 

Ohio.—Webb v. Stevenson, 6 Ohio 

82. 


{a] After verdict and judgment, a 
failure to allege that plaintiff had 
good title to the property contracted 
to be sold is cured where it affirma- 
tively appears in the record : that 
plaintiff was able, ready, and willing 
to comply with his part of the agree- 
ment within the time fixed by the con- 
tract. Harmon v. Thompson, 84 S.W. 
569, 119 Ky. 528, 27 Ky.L. 181. 


81. Smith v. Tersheshee, 130 So. 
792, 222 Ala. 108; Birge v. Bock, 24 
Mo.App. 330. 

[a] Rule applied.—Where the con- 
tract imposed the obligation on the 
vendor of showing in himself, by ab- 
stract of title or title insurance pol- 
icy, a good and merchantable title to 
the property contracted to be sold, an 
averment in the vendor’s petition in 
an action for damages for breach of 
contract that plaintiff “furnished de- 


fendant with title insurance policy 
showing a good and merchantable 
title to said property in plaintiff” is 
good as against defendant purchaser’s 
demurrer based on the ground that 
the complaint failed to aver that the 
title insurance tendered was such in- 
surance as the vendor agreed to fur- 
nish. Smith v. Tersheshee, 130 So. 
792, 222 Ala. 108. 


82. See supra §§ 268-272. 

83. Ala.—Smith v. Sherman, 56 So. 
956, 174 Ala. 531. 

Cal.—Buell v. Dodge, 21 P. 735, 79 
Cal. 208; Allred v. Sheehan, 202 P. 
681, 54 Cal.App. 688. 

Fla.—Sanford y. Cloud, 17 Fla. 532. 


Mo.—Black & Snyder v. Crowther & 
Andriano, 74 Mo.App. 480. 

N.Y.—Booth v. Milliken, 111 N.Y.S. 
791, 127 App.Div. 522 [aff 87 N.E. 1115, 
194 N.Y. 553, rearg den 88 N.E. 1115, 
194 N.Y. 601). 


Ore aa Gis v. Stevenson, 6 Ohio 
Tex.—Smith vy. Fort, (Civ.App.) 58 
S.W.(2d) 1080; Colley v. Alamo Lum- 
ber Co., (Civ.App.) 227 S.W. 559. 
See Blunt v. Egeland, 116 N.W. 653, 
104 Minn. 351 (recognizing rule). 


[a] Where vendor holds only un- 
der option.—Where the land which 
the vendor contracted to convey was 
held only under an option, a complaint 
in an action by the vendor for breach 
of the contract to purchase which 
fails to show that the option has been 
complied with so as to enable the ven- 
dor to convey good title, or that there 
was anything for the purchaser to 
do save to accept a deed when made, 
and which does not show an offer of 
performance or tender by the vendor, 
is bad on demurrer. Smith v. Sher- 
man, 56 So. 956, 174 Ala. 531. 


Performance or tender by vendor 
in general see supra § 1525. 


Performance to satisfaction of par- 
ty see supra §§ 525, 526. 


84. Garred v. Macey & Doniphan, 
10 Mo. 161; Black & Snyder v. 
Crowther & Andriano, 74 Mo.App. 480; 
Booth v. Milliken, 111 N.Y.S. 791, 127 
App.Div. 522 [aff 87 N.E. 1115, 194 
N.Y. 553, rearg den 88 N.E. 1115, 194 
N.Y. 601]; Smith v. Fort, (Tex.Civ. 
App.) 58 S.W.(2d) 1080. 


[a] Facts constituting excuse 
where any excuse for nonperformance 
is relied on must be alleged. Booth v. 
Milliken, 111 N.Y.S. 791, 127 App.Div. 
522uatt 87 N.. 1116, 194 Noy..-553, 
rearg den 88 N.E. 1115, 194 N.Y. 601]. 


{[b] Waiver of defect.—Failure to 
allege in petition an excuse for not 
tendering a deed is waived by an- 
swering and going to trial. Black & 


r Ala. 
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have been able to perform but for some act of the 
If, however, under the contract, the 
first act of performance is to be done by the pur- 
chaser, it is not necessary to allege any performance 
or tender on the part of the vendor;®? but it is suffi- 
cient to allege that he was ready to perform,®? and 
that the purchaser has refused to perform his part 
of the contract.*4 
ance of the contract need not be alleged if it is 
clearly shown that it was to be performed within a 
reasonable time.®® 


The exact time set for perform- 


[§ 1530] b. Plea or Answer. A plea or answer in 
an action for damages for the breach of a contract 
for the sale of land may set forth any matter which 
may serve as a good defense to the action,®® or which 
may entitle the party pleading to affirmative relief.97 


Snyder DN AL & Andriano, 74 


Mo.App. 480. 


When performance or tender un- 
necessary see supra § 1525. 


85. Ala.—Smith v. Sherman, 56 So. 
956, 174 Ala. 531. 


Fla.—Sanford v. Cloud, 17 Fla. 532. 


Mo.—Black & Snyder v. Crowther & 
Andriano, 74. Mo.App. 480. 

N.Y.—Johnson v. Wygant, 11 Wend. 
48; Parker v. Parmele, 20 Johns. 130, 
res Am.D. 253; Miller v. Drake, 1 Cai. 
fier ar Nowed v. Waterman, 163 A. 


[a] . Waiver of defect.—While the 
complaint should allege a tender of a 
deed, a defect in the complaint in this 
regard is waived by answering and 
going to trial. Black & Snyder v. 
Crowther & Andriano, 74 Mo.App. 480. 

86. Sanford vy. Cloud, 17 Fla. 532; 
Parker v. Parmele, 20 Johns. (N.Y.) 
L830; Le Am Ds 253. 

87. Minn.—Blunt v. Egeland, 116 
N.W. 653, 104 Minn. 351. 

Mo.—Garred v. Macey & Doniphan, 
10 Mo. 161. 

N.Y.—North’s Adm’rs v. Pepper, 21 
Wend. 636. 

Tex.—Colley v. Alamo Lumber Co., 
(Civ.App.) 227 S.W. 559. 

Wis.—McWilliams v. Brookens, 39 
Wis. 334. 

88. Moss v. King, 65 So. 180, 186 
475. See Black & Snyder v. 
Crowther & Andriano, 74 Mo.App. 480 
(recognizing rule). 


89. See supra § 1525. : 
90. Moss v. King, 65 So. 180, 186 
Ala. 475; Booth v. Milliken, 111 N.Y. 


S. 791, 127 App.Div. 522 [aff 87 N.E.. 
1115, 194 N.Y. 553, rearg den 88 N.E. 
1115, 194 N.Y. 601]. But see Landes 
v. Kusch, 7 Sask.L. 83 (where the 
court said that plaintiff’s readiness 
and willingness to convey is a condi- , 
tion precedent which would be im- 
plied, in view of applicable rules of 
practice). 

91. Booth v.. Milliken, 111 N.Y.S. 
791,127 App.Div. 522 [aff.87 N.E. 1115, 
194 N.Y. 553, rearg den 88 N.E. 1115, 
194 N.Y. 601]. 

92. Blunt v. Egeland, 116 N.W. 653, 
104 Minn. 351. 

93. Blunt v. Egeland, supra; Moss 
v. Stipp, 3 Munf. (17 Va.) 159. 

94. Blunt v: Egeland, 116 N.W. 653, 
104 Minn. 351. 

95. - Becker vi Kelsey, 167 A. 177; 
9 N.J.Mise. 1265. 

96. See supra § 1526. 

97. See cases infra this note. 


[a] Fraud.—In an action by the 
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In accordance with the general rules of pleading,®® 
special defenses must be specially pleaded,®® and any 
special matter must be pleaded in such manner as 
to be capable of being traversed or denied so as to 
Allegations of the complaint not 
controverted by the answer must be deemed admit- 
ted.* The facts relied on as a defense must be fully 
stated,* and where defendant seeks to rely on a de- 
fect in plaintiff’s title,* it is not sufficient to allege 
the defect generally, but the facts in regard there- 
to must be stated,® and it must be alleged that such 
defect existed at the time designated for perform- 


form an issue.? 


ance of the contract.® 


vendor for damages for breach of a 
contract to purchase land, a plea by 
defendant purchaser alleging that the 
vendor had deceived defendant at the 
time he signed the contract for the 
purchase of the land by representing 
that the land was free from en- 
cumbrance and that the vendor could 
give a good fee simple title thereto, 
whereas the land was then en- 
cumbered by a large mortgage, and 
that the vendor could not have given 
a good title thereto if defendant had 
completely performed his part of the 
contract, is a plea containing substan- 
tial grounds for equitable relief. Gil- 
bert v. Cherry, 57 Ga. 128. 


{b] Mistake.-—In an action by the 
vendor for damages for breach of a 
contract to purchase land, it is not er- 
ror to refuse to direct a verdict for 
plaintiff where there is evidence tend- 
ing to support the allegation of the 
,answer that the contract, by reason of 
mistake, failed to express the true 
agreement of the parties. Southard v. 
Curley, 31 N.E. 330, 134 N.Y. 148, 30 
Am.S.R. 642, 16 L.R.A. 561. 


[c] Reformation of contract.—In 
an action by the vendor for damages 
for breach of a contract to purchase 
land, a plea by defendant purchaser 
alleging that the scrivener who drew 
the written contract for the sale of 
the land, either by mistake or by the 
fraud of the vendor, failed to set out 
the true contract clearly in the writ- 
ing, and praying that the writing be 
reformed and corrected so as to set 
out the true contract, is a plea con- 
taining substantial grounds for 
equitable relief. Gilbert v. Cherry, 57 
-Ga. 128. ¢ 


[d] Replication to plea alleging 
fraud on part of vendor.—Where, in 
an action by the vendor for damages 
for breach of a contract to purchase 
land, defendant purchaser in his plea 
alleges that at the time the contract 
was made plaintiff, by fraud and mis- 
representation, represented to defend- 
ant that he owned an indefeasible fee 
simple title in the land contracted to 
be sold, whereas in fact he had no title 
to such land, it is a good replication 
to such plea for plaintiff to allege 
that these matters have been fully 
considered and finally determined ad- 
versely to the allegations of the plea, 

‘in a different action between the same 
parties involving the same questions. 
Sanford v. Cloud, 17 Fla. 532. 

98. Plea or answer and affidavit of 
defense in general see Pleading §§ 
197-379. 

99. Fagen v. Davison, 9 N.Y.Super. 
153. 

1. Conover v. Tindall, 20 N.J.Law 
513. 

2. 
153: 

3. Thayer v. White, 3 Cal. 228; 
Sanford v. Cloud, 17 Fla. 532; Gibson 


Fagen v. Davison, 9 N.Y.Super. 
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[§ 1531] 7. Evidence7—a. Burden of Proof. 
an action by a vendor to recover damages for the 
breach of a contract for the purchase of land, the 
burden is on the vendor to establish his cause of 
action by a preponderance of the evidence,*® by prov- 
ing the contract,® the breach thereof by the pur- 
chaser,?® and the damage sustained by the vendor 
as the result of such breach.1* 
also show his performance of any conditions preced- 
ent,'* and under an executory contract the burden 
is on the vendor to show his ability to convey a good 
title,t* or such as would comply with the terms of 


[§§ 1530-1531 


In 


The vendor must 


the contract,‘* and not on defendant to show that the 


v. Alford, 132 S.E. 442, 161 Ga. 672; 
Hampton v. Leach, 1 Pa.Dist.&Co. 49. 


[a] Rule applied.—In a vendor’s 
suit for breach of contract, where the 
answer alleged that boundary lines of 
land were pointed out to the pur- 
chaser by the vendor’s agent, it was 
subject to special demurrer because 
the agent’s name was not given, but 
since the purchaser, by amendment, 
gave such information, it was not er- 
ror to overrule the special demurrer. 
oe y. Alford, 132 S.E. 442, 161 Ga. 


4 See supra § 1526. 


5. Thayer vil White, 3. Cal. 228; 
Sanford v. Cloud, 17 Fla. 532; Conover 
v. Tindall, 20 N.J.Law 513. 


[a] Tllustrations.—(1) Where the 
defense is made that plaintiff has no 
title, it is necessary to aver and to 
show a paramount title in another. 
Thayer v. White, 3 Cal. 228. (2) 
Where the contract was that, on the 
performance of certain covenants by 
the purchaser, the vendor would exe- 
cute and deliver a good and sufficient 
deed, and thereby convey a good and 
unencumbered title in fee simple, a 
bare allegation in defense to an ac- 
tion by the vendor for breach of con- 
tract itthat the vendor did not have 
title is not sufficient, but the facts 
must be fully stated, since it is im- 
material whether the vendor had title 
at the time of contracting, if he was 
able to convey at the time designated 
for performance. Sanford v. Cloud, 
17 Fla. 532. (3) If an outstanding 
dower right is pleaded, the plea must 
name the husband out of whose seizin 
the right arises and the time of such 
seizin. Conover vy. Tindall, 20 N.J. 


‘Law 513. 


6 Sanford v. Cloud, 17 Mla. 532; 
Conover v. Tindall, 20 N.J.Law 513. 


7. Burden of proof in actions for 
breach of contract in general see As- 
sumpsit § 82; Contracts §§ 926-959; 
Evidence §§ 13-24. 

8. Southard v. Curley, 31 N.E. 330, 
134 N.Y. 148, 30 Am.S.R. 642, 16 L.R.A. 
561. 

9. Jedlicka v. Atwell Land Co., 269 
PYV6G65, 270 (ee 28cy Je waleAtppe 4 o.o% 
Cole v. Murray, 7 La.App. 4. 


10. Ala.—Street v. Browning, 
So. 150, 16 Ala.App. 576. 


Cal.—Jedlicka v. Atwell Land Co., 
269 P. 665, 270 P. 232, 938 Cal.App. 455; 
Dean v. Elawes, 131 P. 885, 21 Cal.App. 
350. 

Iowa.—Miller v. McConnell, 161 N. 
W. 461 [mod 157 N.W. 948, 179 Iowa 
377]. 

Minn.—Seerup v. Goraczkowski, 199 
N.W. 94, 159 Minn. 364. 


Tex.—Mathews As 
(Commn.App.) 258 S.W. 810 
App.) 241 S.W. 798]. 


11. Cal.—Jedlicka v. Atwell Land 


80 


Caldwell, 
[rev (Civ. 


Co:, 269 P. 665, 270 .P. 232, 93 Cal.App, 
455; Dean v. Hawes; 131 RP. $85, 21 
Cal.App. 350. 

Ill.—Hillman vy. Stratman, 193 Il). 
App. 581. 

Minn.—Howe v. Gray, 174 N.W. 612, 
144 Minn. 122; Wilson v. Hoy, 139 N. 
W. 817, 120 Minn. 451; Blunt v. Ege- 
land, 130 N.W. 249, 114 Minn. 113. 


Neb.—Ridgeway v. Eastern Colo- 
rado Development Co., 180 N.W. 587, 
105 Neb. 288. 


N.Y.—Levy v. 315 West Seventy- 
Ninth St. Corporation, 225 N.Y.S. 218, 
222 App.Div. 9; Bensinger v. Erhardt, 
77 N.Y.S. 577, 74 App.Div. 169. 


Philippine.—BHstrella Oriental  v. 
Nakama, 54 Philippine 294. 


[a] Special damages.—Where a 
provision in a deed conveying real 
property reserved to the seller the 
right to indemnization for the dam- 
ages which he might incur as a result 
of the failure of the purchaser to 
complete the payments of the pur- 
chase price, the special damages con- 
templated in such clause must be 
independently proved, in an action by 
the seller for damages for breach of 
the contract of sale. Wstrella Orien- 
tal v. Nakama, 54 Philippine 294. 


12. Smith v. Tersheshee, 130 So. 
792, 222 Ala. 108; Birge v. Bock, 24 
Mo.App. 330. 


[a] Rule applied.—A vendor can- 
not recover damages for a breach of 
contract to purchase land where there 
is a failure of proof as to an allega- 
tion of the petition that the vendor 
furnished an abstract of title and a 
title insurance policy showing a good 
and merchantable title to the property 
in the vendor, the furnishing of which 
was a condition precedent to the pur- 
chaser’s liability under the contract. 
Smith v. Tersheshee, 130 So. 792, 222 
Ala. 108. 


13. Birge v. Bock, 24 Mo.App. 330; 
Wilson v. Holden, 16 Abb.Pr. (N.Y.) 
133; Hampton v. Speckenagle, 9 Serg. 
&RY Chas) e222 da Amn. Da 049 


[a] Executory or executed con- 
tract.—The burden of proof as to the 
vendor’s title depends on whether the 
contract for the sale of land is execu- 
tory or executed. If it is executory, 
the burden of proving that the ven- 
dor’s title is good is on the vendor. 
If it is executed, the burden is on the 
Se Birge v. Bock, 24 Mo.App. 


[b] . Property subject to encum- 
brance.—lIf the property contracted to 
be sold is encumbered and the con- 
tract for sale is not made subject to 
encumbrances, the burden is on the 
vendor to show beyond doubt that he 
was able to discharge the encum- 
brance. Hampton v. Speckenagle, 9 
Serge.&R. (Pa.) 212, 11 Am.D. 704. 


14. Caporale y. Rubine, 105 A. 226, 
92 N.J.Law 463. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


$§ 1531-1533] 


title was defective.1> But if the purchaser bases 
his refusal to perform on the ground of a specific de- 
fect in the vendor’s title, the burden is on him to 
prove such defect,!® and it is sufficient for the ven- 
dor to prove that this objection was unfounded with- 
out proving that the title was otherwise perfect.*7 
Where circumstances render it unnecessary for the 
vendor to prove tender of a deed,!* he must never- 
theless prove that he was ready, willing, and able 
to perform his part of the contract,!® and if such 
evidence is not given, proof that the purchaser was 
in default in the performance of an act precedent 
to the delivery of the deed and payment of the 
purchase money is immaterial.2° In order to show 
a breach by the purchaser, it must be shown that 
the purchaser made an unqualified refusal to per- 
form before the vendor put it out of his power to 
perform his own part of the contract.2!_ The burden 
is on defendant purchaser to establish any affirma- 
tive defense?? by a preponderance of the evidence.?? 


Where damages stipulated in contract. If the con- 
tract contains a stipulation as to damages which on 
its face purports to designate liquidated damages, 
the burden of showing that such was not the in- 
tention is on the party so contending.?4 


[§ 1532] b. Admissibility. In an action to re- 
cover damages for the breach of a contract for the 
purchase of land, in accordance with the general 
rules governing the admission of evidence,?° evi- 
dence is admissible only as to matters put in issue 
by the pleadings,?® and which is material and rele- 
vant thereto,?* and proof need not be made of mat- 
ters admitted by the pleadings.?® As bearing on 


15. Birge v. Bock, 24 Mo.App. 330. 23. S| 
' 16. Cowdery v. Greenlee, 55 S.E.| 141 Minn. 377. 
918, 126 Ga. 786, 8 L.R.A.N.S. 137% 24. 
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Westfall v. Ellis, 170 N.W. 339, 


Selby v. Matson, 114 N.W. 609, 
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the question of whether the title offered by the ven- 
dor was good and merchantable, abstracts of title 
prepared by the vendor for delivery to the purchaser 
are admissible in evidence.?® The deed tendered 
under the contract is also admissible in evidence.®° 
A deed by the vendor to a third party executed be- 
fore the contract for the breach of which the ae- 
tion is brought is admissible to show the inability 
of the vendor to perform at the time ofthe alleged 
breach on the part of the purchaser.*! The pur- 
chaser and his attorney may testify that they aeted 
in good faith in rejecting the title offered by the 
vendor.*? 

Parol evidence. In accordance with the general 
rule,** parol evidence is not admissible to add to or 
vary the written contract,*4 but such evidence is ad- 
nissible to explain or supply apparent defects in the 
vendor’s record title,*° or to explain a latent ambigu- 
ity in the contract,?* and a particular agreement 
collateral to a contract of sale may be proved by 
parol.?* ; 


Evidence of value. Testimony that the land was 


‘of trifling value compared with the price contract- 


ed to be paid is inadmissible on behalf of defendant 
purchaser unless he will also show that the vendor 
made fraudulent representations in regard thereto 
and had knowledge of the facts when the contract 
was made.*8 


[§ 1533] c. Weight and Sufficiency. The general 
rules of evidence applicable in other civil actions 
govern questions as to the weight and sufficiency of 
evidence in actions by the vendor for damages for 
breach of a contract to purchase land.2® A show- 


tract for the sale of land may be 
maintained if the contract is estab- 
lished by legal evidence, but where 
proof of the contract is dependent on 


Waterman v. Taub, 127 A. 676, 3. N.J. 
Misc. 216 [aff 131 A. 924, 102 N.J.Law 
472]. 

[a] Nonmarketability of title.— 
The burden of proof of nonmarketa- 
bility of the vendor’s title because of 
an alleged encroachment of a wall of 
adjoining property is on the purchas- 
er. Waterman v. Taub, 127 A. 676, 3 
N.J.Misc. 216 [aff.131 A. 924, 102 N.J. 
Law 472]. 4 

17. Cowdery v. Greenlee, 55 S.E, 
918, 126 Ga. 786, 8 L.R.A.N.S. 137. 


18. See supra § 1525. 


19. Bernstein v. Jacobson, 221 N. 
Y.S. 453, 129 Misc. 401; McVeety v. 
Harvey Mercantile Co., 139 N.W. 586, 
ZiiwNaD, 245, Ann Casiols Be L0a8: 
McCulloch v. Bauer, 139 N.W. 318, 
DEINE Et OO la 


[a] Proof of third person’s ability 
to convey.—Proof that the purchaser 
would have received title from a third 
person to land covered by the contract 
is not proof of ability in the vendor to 
perform his contract to convey by 
his warranty deed to his purchaser. 
McVeety v. Harvey Mercantile Co., 
139 N.W. 586, 24 N.D. 245, Ann.Cas. 
1915B 1028. 

20. McVeety v. Harvey Mercantile 
Co., supra. 

21. Miller vy. McConnell, 161 N.W. 
461 [mod 157 N.W. 943, 179 Iowa 377]. 


22. Main v. Sevier, 299 S.W. 972, 
221 Ky. 828; Waterman v. Taub, 127 
A. 676, 3 N.J.Mise. 216 [aff 131 A. 924, 
102 N.J.Law 472]; Williams v. Beas- 
ley, | (Tex.Civ.App:) 300./'SW,), 193. 
Jackson v. Martin, (Tex.Civ.App.) 41 
S.W. 837. 


137 Iowa 97, 14 L.R.A.N.S. 1210. 

Liquidated damages in general see 
Damages §§ 231-267. 

25. Admissibility of evidence in ac- 
tions for breach of contract in general 
see Contracts §§ 960-975. 

26. Miller v. McConnell, 157 N.W. 
943, 179 Iowa 377 [mod 161 N.W. 461]; 
Fagen v. Davison, 9'N.Y.Super. 153. 


27. Clemens vy. Conrad, 19 Mich. 
170; Jackson v. Martin, (Tex.Civ. 
App.) 41 S.W. 837. See Dills v. Pool, 
13 Ill. App. 395 (recognizing rule). 


28. Fagen v. Davison, 9 N.Y.Super. 
153. 

29. Middleton vy. Moore, (Tex.Civ. 
App.) 4 S.W.(2d) 988 [rev on other 
grounds (Commn.App.) 12 S.W.(2d) 
Saale 

30. Brinkerhoff v. Olp, 35 Barb. 
GNSYS)) 2:70 

31. Eisenstadt v. Lucke, 25 Ohio 


Cir-Ct.N.S. 225. 


32. Smith v. Lander, 
App.) 106 S.W. 703. 


[a] Reason for rule.—‘“Where the 
motive or intention actuating a party 
is subject of inquiry, such party can 
testify what his motive or intention 
was.” Smith v. Lander, (Tex.Civ. 
App.) 106 S.W. 703, 705. 


33. Parol evidence rule in general 
see Evidence § 1380. 


34 Lewis v. Day, 5 N.W. 753, 53 


(Tex.Civ. 


Iowa 575; Robinson vy. Heard, 15 Me. 
296. 
[a] Im Louisiana an action for 


damages for the breach of an oral con- 


answers by the vendee to interroga- 
tories, which answers fail to show a 
contract, and parol evidence being in- 
admissible to disprove such answers, 
the action for damages falis. Cole v. 
Murray, 7 La.App. 4. 


35. McMillan v. Bowie- First Nat. 
Bank, 119 S.W. 709, 56 Tex.Civ. App. 
45; Hollifield v. Landrum, 71 S.W. 79; 
31 Tex.Civ.App. 187. 


Application of parol evidence rule 
to deeds in general see Evidence §§ 
1487-1498, 1546. 

36. Brinkerhoff v. Olp, 35 Barb. (N. 
B's) Pts 

Admissibility of parol evidence to 
explain latent ambiguity in general 
see Evidence 8§ 1593-1595. 

37. Preble v. Baldwin, 
(Mass.) 549. 


[a] Agreement to pay taxes.—The 
agreement of the purchaser to pay 
taxes on land contracted to be pur- 
chased may be proved by parol. Pre- 
ble vy. Baldwin, 6 Cush. (Mass.) 549. 


Admissibility of parol evidence of 
collateral agreements in sales of re- 
alty in general see Evidence § 1678. 

38. Robinson y. Heard, 15 Me. 296. 


39. Weight and sufficiency of evi- 
dence in actions for breach of con- 
tract in general see Contracts §§ 976— 
986; Evidence §§ 1730-1806. 

[a] Evidence held sufficient to sup- 
port judgment for nominal sum for 
plaintiff. Harn y. Interstate Build- 
ing & Loan Co., 188 P. 343, 77 Okl. 265 
[error dism 41 S.Ct. 375, 255 U.S. 563, 
65 L.Ed. 787]. 


6 Cush. 
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ing of title in a third party with a declaration of 
trust by the third party in favor of the vendor is 
insufficient to show the ability of the vendor to con- 
vey a perfect title to his purchaser.*? Where evi- 
dence is introduced to show tender of performance 
by the vendor, the act of tender must be shown.*? 
Evidence showing that the purchaser had abandon- 
ed the contract so as to exeuse a tender of perform- 
ance on the part of the vendor must be complete and 
conclusive.*? 


[§ 1534] 8. Trial—a. Questions for Court or Jury. 
The general rules determining questions of law and 
of fact in civil actions apply in actions by the vendor 
for damages.*? The construction of the contract is 
a question of law for the court,#* but the question 
of the existence of a contract is for the jury.*® Is- 
sues of fact as to which the evidence is uncertain or 
conflicting,*® such as whether the purchaser has 
breached the contract,*7 whether the performance 
of the contract was limited as to time,** whether 
the purchaser waived the time limit for performance 
fixed in a contract declaring time to be of its es- 


sence,*® whether the purchaser has by his conduct. 


dispensed with the necessity of a tender of perform- 
ance on the part of the vendor,®® whether acts of the 
vendor have amounted to a waiver of the purchas- 
er’s breach,°! or the question of fraudulent conduct 
by one of the parties,®°? are questions of fact for 
the jury. Where the facts are undisputed, whether 
the vendor tendered performance within a reason- 
able time is a question of law for the court.®°? The 
question of whether a good and merchantable title 
was offered to the purchaser by the vendor is for 
the jury,°* but it has been held for the court to de- 
termine whether an abstract of title shows a good 
and sufficient title,°®> and the question of the suffi- 
ciency of the vendor’s title under the law of a for- 
eign country is for the court.°® The question of good 
faith of the purchaser’s attorney in finding the ven- 
dor’s title not merchantable is for the jury.®* The 


40. Eisenstadt v. Lucke, 25 Ohio 
Cir.Ct.N:S. . 225. 
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McTague v. Conroy, 232 N.Y.S. 171, 
133 Misc. 312 [aff 236 N.Y.S. 844, 227 


[§§ 1533-1536 


amount of damages recoverable is to be determined 
by the jury,°* under instructions from the court as 
to the proper measure of damages.*® 


Penalty or liquidated damages. It has been held 
that whether a sum mentioned in the contract to be 
paid in case of a breach thereof is to be construed 
as a penalty or as liquidated damages is a question 
of law for the court,®® but the contrary position has 
also been taken, that it should be left to the jury 
to determine under appropriate instructions whether 
the stipulated sum was intended by the parties as 
liquidated damages or as merely a penalty.®* 


[§ 1535] b. Instructions. The general rules gov- 
erning instructions in civil actions apply in actions 
for damages by the vendor.®? The instruction of the 
court must conform to the issues in the case,®* should 
submit to the jury all issues of fact proper for their 
consideration in support of which evidence has been 
introduced,®* and should clearly inform the jury as 
to the proper measure of damages.®® Requested in- 
structions which correctly state the law and are 
applicable to the issues and evidence should be 
given,®® unless substantially covered by the general 
charge given.®* 


Directed verdict. Where the vendor has failed to 
elect between alternative cash and credit provisions’ 
of the contract for payment, before the date of per- 
formance, it is not error to fail to direct a verdict 
for plaintiff vendor for the minimum amount of dam- 
ages proved at the trial.°* Where the only defense 
to an action by the vendor for breach of a contract 
to purchase land was evidence of misrepresentations 
antecedent to the making of the contract, and there- 
fore inadmissible, it is proper to direct a verdict 
for plaintiff vendor.®® 


_[§ 1536] ¢. Findings. Particular claims for spe- 
cial damages are presumptively included in a gen- 
eral finding that the vendor suffered no damages by 


60. Smith v. Newell, 20 So. 249, 37 
Fla. 147; Graver, Adm’r y. Chamis, 


41. Nowell v. Waterman, (R.I.) |A4PP-Div. 745]. | 6 Pa.Dist.&Co. 731. 

1163 A. 402. 45. Biggers v. Gonter, (Mo.App.) Penalty or liquidated damages in 
[a] Tender by writing.—Evidence | °* S-W.(2d) 783. general see Damages §§ 231-267. 
that the vendor caused letters to be| 46. See cases infra notes 47-52. 6l. McMillan v. Bowie First Nat. 
written to the purchaser by her at- ity. ers vy. Gonter, (Mo.App.) | Bank, 119 S.W. 709, 56 Tex.Civ.App. 


torney is insufficient evidence of a 
tender of a deed where copies of the 
letters or testimony as to their sub- 
ject matter is not put in evidence. 
Nowell v. Waterman, (R.I.) 163 A. 49, 
402. Pa. 155. 


42. See Cornett v. Best, 132 S.W. 
35, 151 Mo.App. 546. 193. 


43. Questions for court and jury| 51. 1 
in actions for breach of contract in|144 S.C. 


) 783. 


349. 


48. Cozart v. West Oxford Land 
Cor 18! Shes 3%, 21 SNCs 204 


Welsh v. Dick, 84 A. 769, 236 
50. Dubignon y. Loud, 


Ellison vy. Boyd, 142 S.E. 591, 


45. 

62. Instructions in actions fox 
breach of contract in general see As- 
sumpsit § 85; Contracts §§ 1019-1031; 
Trial §§ 460-777. 
"63. Smith | v. 
App.) 89 S.W. 19; 
tin, (Tex.Civ.App.) 41 S.W. 837. 


64. Cozart v. West Oxford Land 


AV S.C. Lander, (Tex.Civ. 


Jackson vy. Mar- 


general see Contracts §§ 987-1018; 
Trial §§ 313-359. 


44. Hazleton v. Le Duc, 10 App.D. 
Cc. 379; Thomas v. Dickinson, 23 Barb. 
(N.Y.) 431. 


[a] Construction of contract to 
provide for amortization.—Where a 
contract of purchase provides that 
“the purchase money mortgage is to 
he drawn in the usual way and under 
the usual conditions,” it would be 
competent to show at the trial that 
there was to be an amortization 
clause, or that such a clause was 
usual, but it cannot be held as a mat- 
ter of law that an arnortization clause 
or what amortization clause is usual. 


oo 


52. Meason vy. Kaine, 67 Pa. 126. 
53. Quinn v. Olsen, 298 F. 704. 


54. Smith v. Tersheshee, 130 So. 
792, 222 Ala. 108; Atwood v. Fagan, 
1384 S.W. 765, 63 Tex.Civ.App. 659. 


55. Crenshaw v. True, (Tex.Civ. 
App.) 295 S.W. 632. 

56. Fernandez v. Calaf, 6 Porto 
Rico Fed. 542. 

57. Atwood v. Fagan, 134 S.W. 765, 
63 Tex.Civ.App. 659. 


58. Allison v. Cocke, 65 S.W. 342, 
66 .S.W, ¥392, 112 Ky.’ 2127-23 Ky.l, 
1589. 


59. See infra § 1535. 


Co., 18 S.E. 337, 113 N.C. 294; Dubig- 
non vy. Loud, 41 S.C.L. 193; Jackson v. 
Martin, (Tex.Civ.App.) 41 S.W. 837. 


65. Meason y. Kaine, 67 Pa. 126; 
Smith v. Lander, (Tex.Civ.App.) 89 
S.W. 19. See Dikeman y. Arnold, 44 
N.W. 407, 78 Mich. 455 (where action 
was to recover value of land). 


66. Jackson v. Martin, (Tex.Civ. 
App.) 41 S.W. 837. 


67. See Dikeman y. Arnold, 44 N. 
W. 407, 78 Mich. 455. 


68. Ellison vy. Boyd, 142 S.E. : 
144 S.C. 349. A ar 


69. O’Meara v. Smyth, 137 N.E. 294, 
243 Mass. 188. d 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1536-1538] 


the purchaser’s failure to perform.7° 


[§ 1537] 9. Damages—a. In General. 
action for breach of a contract for the purchase of 
land, the vendor shows a valid contract and a breach 
thereof by the purchaser,’! the vendor may recover 
at least nominal damages,*? but he is entitled to no 
more than nominal damages where it appears that 
no actual damages have been sustained.*? 
where liquidated damages have been provided for 
in the contract,’* actual and substantial damages 
cannot be recovered unless affirmatively shown to 


have been sustained.7® 


[§ 1538] b. Special Damages. The vendor may re- 
cover special damages arising out of the breach of 
a contract for the purchase of land if such damages 
are not too remote and were fairly within the con- 
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If, in an 


for.77 


Except 
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Where the whole or a part of the consideration to 
be paid for the conveyance of land is something oth- 
er than money, on breach by, the purchaser of his 
part of the contract the vendor may recover what- 
ever damage he has sustained as a result of the fail- 
ure to transfer to him the consideration eontracted 
Likewise, where the action is for the breach 
of some special covenant or agreement incidental to, 
or forming a part of, the consideration for the main 
contract, the vendor may recover any special dam- 
ages sustained as the result of such breach.78 
fact that a third party fails to perform a contract 


The 


with a vendor because of a purchaser’s breach of 


templation of the parties at the time of contracting.*® 


70. Howe y. Gray, 174 N.W. 612, 
-144 Minn. 122. 


71. See supra §§ 1529, 1531. 


72. Cowdery v. Greenlee, 55 S.E. 
918, 126 Ga. 786, 8 L.R.A.N.S. 137. 

73. Haynes v. Connelly, 12 Mo.App. 
595 mem; PEvrit v. Bancroft, 22 Ohio 
St. 172; Lobit v. McClave, 28 S.W. 726, 
8 Tex.Civ.App. 531. See Stinson v. 
Sneed, (Tex.Civ.App.) 163 S.W. 989 
(recognizing rule). 


74. Liquidated damages and penal- 
ties in general see Damages §§ 231- 
267. 

75. McLeod v. Hunt, 87 N.W. 101, 
128 Mich. 124; Bensinger v, Erhardt, 
78 ANYGS. 677, 74 -App, Div. 169. 


76. Roper v. Milbourn, 153 N.W. 
557, 98 Neb. 466; Roper v. Milbourn, 
142 N.W. 792, 93 Neb. 809, Ann.Cas. 
1914B 1225; Rivet v. Anctil, 47 Que. 
Super. 240; Wilson v. Abbott, 7 Sask. 
L. 107. See Twitchell v. Benjamin, 
98 P. 109, 51 Wash. 143 (recognizing 
rule). 

[a] If purchaser has removed 
building from the land while in pos- 
session and afterward refuses to com- 
plete his contract of purchase, he 
will be liable for the value of the 
building. Twitchell v. Benjamin, 98 
P. 109, 51, Wash. 143. 


77. See cases infra this note. 


[a] Agreement to exchange land. 
—wWhere lands are exchanged and the 
title to the land conveyed by defend- 
ant fails, plaintiff may recover the 
value thereof at the time it was con- 
veyed, with _ interest. Donlon  v. 
Evans, 42 N.W. 472, 40 Minn. 501. 


‘[b] Payment in lumber.—Where 
the contract provides that the pur- 
chaser is to place a sawmill on the 
land and saw lumber and pay for the 
land with part of it, the vendor, on 
-breach of the agreement by the pur- 
chaser, has the right to procure an- 
other mill to do the sawing after the 
date specified for performance and 
thus obtain payment for the land, and 
his measure of damages is the ex- 
pense of doing so, and not the con- 
tract price of the land. King vy. Mer- 
cer, 7 Ky.L. 591. 

[c] Payment by transfer of obli- 
gation of third party.— Where a pur- 
chaser agrees, as part of the con- 
sideration, to transfer to the vendor 
an obligation of a third person, and 
he fails to perform by reason. of re- 
fusal of the third person to give the 
obligation, the vendor’s measure of 
damages is the value of the obliga- 
tion agreed to be transferred, which 
prima facie is the amount thereof. 
Thomas v. Dickinson, 23 Barb. (N. 


Y.) 431. 


78. See cases infra this note. 


[a] Agreement to give security for 
deferred payment.—Where property 
is sold to be paid for at a future time 
and the purchaser agrees to give secu- 
rity for the deferred payment, and 
fails to do so, a suit may be main- 
tained for the breach of the agree- 
ment to give the security; and in 
such action the damages are the yal- 
ue of the security agreed on—prima 
facie, the amount of the sum to be 
secured. Standard Lumber Co. v. 
Deer Park Lumber Co., 175 P. 578, 104 
Wash. 84 [mod on other grounds 176 
RP, 332), 

[b] Agreement to assume and pay 
mortgage debt.—(1) Where the ven- 
dor conveys land to a purchaser sub- 
ject to a mortgage which the pur- 
chaser agrees to asSume and pay, in 
an action by the vendor for breach of 
contract, the measure of damages is 
the amount of the debt, although the 
purchaser has since sold the land to 
a third person. Reed y. Paul, 131 
Mass. 129. (2) The measure of dam- 
ages on breach of a contract by the 
purchaser to assume the payment of 
mortgages held by the vendor is pri- 
ma facie the amount of the debt to 
be assumed. Kmetz v. De Ronde, 131 
N.E. 907, 231 N.Y. 255 [rearg den 132 
NEO aili, 2201. Nw. pO4L ON. 


[ec] Agreement for security for 
note of third party.—Where a pur- 
chaser contracted that a note of a 
third person to be given in part pay- 
ment of the purchase price of prop- 
erty should be “well secured” and 
afterward voluntarily parted with 
security held by him, .the vendor is 
entitled to a judgment against the 
purchaser, the evidence showing that 
the security was of value more than 
his debt. Claypool v. Francis, 266 S. 
W. 1059, 206 Ky. 117. 


{[d] Agreement to work mine.— 
Where the purchaser gives notes se- 
cured by a deed of trust on a mining 
property conveyed and agrees to work 
the mine in mine fashion until the 
debt is completely paid, on the pur- 
chaser’s breach of this agreement the 
measure of damages recoverable by 
the vendor is the injury to the secu- 
rity. Belmont Mining & Milling Co. 
v. Costigan, 42 P. 647, 21 Colo. 471. 


[e] Agreement to pay additional 
sum on test of goods.—Where de- 
fendant purchased plaintiff's electric 
car plant and agreed to pay an addi- 
{ional sum as part of purchase price 
if on test its storage battery system 
proved superior to defendant’s, and 
would proceed forthwith with a test, 
on failure of defendant to make the 
test plaintiff vendor can recover the 
additional amount on proof of the 


a contract to purchase land from the vendor does 
not give the vendor a right of action for damages 
against the purchaser, which damages arise from the 
third party’s failure to perform his eontract.79 


superiority of its system. Hopedale 
Electric Co. vy. Electric Storage Bat- 
tery Co., 116 N.Y.S. 859, 132 App.Div. 
348 [aff 92 N.E. 1086, 198 N.Y. 5881. 


[f] Agreement to erect structure. 
—(1) Vendor of water front property 
is entitled to actual damages suffered 
as a result of the purchaser’s failure 
to construct a blast furnace as 
agreed, and damage to the vendor’s 
other land was the difference in mar- 
ket value resulting from such failure. 
Pacific Dock & Terminal Co. v. Los 
Angeles Dock & Terminal Co., 50 F. 
(2d) 557 [rev 42 F.(2d) 496, and cert 
den 52 S.Ct. 130, 284 U.S. 675, 76 L.Ed. 
570]. (2) In an action by the vendor 
for damages for breach of a contract 
to erect a freight house on the prem- 
ises conveyed, the measure of the 
vendor’s damage is the actual injury 
sustained by him as a result of the 
breach. West Chester & P. R. R. y. 
Broomall, 3 A. 444, 1 Pa.Cas. 587. 


{g] Agreement to construct turn- 
pike—Where land is granted to a 
railroad company for a right of way 
and the company agrees to construct 
and maintain a turnpike through the 
land, a provision in the deed that in 
case the land ceases to be used for a 
railroad, turnpike, or other public 
highway it shall revert to the gran- 
tor cannot be regarded as fixing the 
damages for breach of the contract 
by the purchaser merely at the rever- 
sion of the land. Cincinnati South- 
ern EH. Co..'v. Hogan, 7. Kyle 820; 


{h] Agreement to support vendor. 
—If the purchaser has failed to com- 
ply with an agreement to support the 
vendor, the measure of damages is 
the amount required for such support 
during the time that plaintiff has 
been forced to support himself up to 
the bringing of the action and should 
not include future support not yet due 
under the contract. Salyers v. Smith, 
55 S.W. 936, 67 Ark. 526. 


79. ‘Denver-Laramie Realty Co. v. 
Wyoming Trout & Produce Co., 219 
F. 155, 185 C.C.A. 53. 


fa] Thus, where plaintiff's prede- 
cessor in interest, the president of a 
corporation having a fish hatchery on 
a ranch company’s land, obtained an 
option on the land and contracted to 
sell it to defendant, the ranch com- 
pany’s failure to perform a contract 
to assign certain leases to the presi- 
dent of the corporation, because of de- 
fendant’s breach of his contract to 
purchase the land, does not give the 
president of the corporation or his 
successor in interest a right of action 
for damages against defendant. Den- 
ver-Laramie Realty Co. v. Wyoming 
Trout & Produce Co., 219 F. 155, 185 
C.C.A,.,53. 
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[§ 1539] c. Measure of Damages*°—(1) In Gen- 
In accordance with the general rule in actions 
for damages for breach of contract,*! the measure of 
damages should be that amount which will compen- 
sate the vendor for the loss or injury actually sus- 
tained by reason of the purchbaser’s breach,®? and 


eral. 


.80. Liquidated damages and penal- 
ties in general see Damages §§ 231- 
267. 

81. Measure of damages in actions 
for breach of contract in general see 
Damages § 168. 

82. Ind.—Millikan v. Hunter, 
N.B. 1041, 180 Ind. 149. 

Mo.—Norris v. Letchworth, 152 S. 
W. 421, 167 Mo.App. 553. 

N.H.—Hurd y. Dunsmore, 
uliepale, 

N.Y.—Congregation Beth Elohim v. 

_ Central Presb. Church, 10 Abb.Pr.N. 
S. 484. 


100 


63 N.H. 


Pa.—West Chester & P. R. R. vu 


Broomall, 3 A. 444, 1 Pa.Cas. 587; In 
re Ruanes, 25 Pa.Dist. 347. 

Tex.—Brown v. Searls, (Commn. 
App.) 228 S.W. 1738 [rev (Civ.App.) 
204 S.W. 495]. 

Wash.—Hogan y. Kyle, 35 P. 399, 7 
Wash. 595, 38 Am.S.R. 910. 

Eng.—Laird v. Pim, 8 Dowl.P.C. 
860, 7 M.&W. 474, 151 Reprint 852. 


Man.—Harvey v. Wiens, 16 Man. 
230. 
{a] Where sale was of both real 


and personal property, and some of 
the personal property has not been 
delivered to the purchaser, its value 
should be deducted from the amount 
of damages allowed in an action for 
a breach of the contract. S. W. Slay- 
den & Co. vy. Palmo, 117 S.W. 1054, 53 
Tex.Civ.App. 227. 


Amount of recovery where contract 
provides for: 

Liquidated damages see Damages § 

266 
Penalty see Damages § 267. 

83. Wilson v. Abbott, 7 Sask.L. 
107. See Dullea v. Taylor, 35 U.C.Q. 
B. (Ont.) 395 (holding that damages 
claimed as being due to the fact that 
plaintiff’s adjoining land would have 
been much enhanced in value by the 
sale to defendant are too remote to 
be recoverable). 


Hurd y. Dunsmore, 63 N.H. ‘171. 


84. 

85. U.S.—In re Marshall’s Garage, 
63 F.(2d) 759; Gabrielson v. Hogan, 
298 FB. 722. 


Ark.—McGregor v. Echols, 239 S. 


W. 7386, 153 Ark. 128. 


D.C.—Hazleton vy. Le Duc, 10 App.D. 
On BO. 

Fla.—W oods-Hoskins-Young Co. v. 
Dittmarr, 136 So. 710, 102 Fla. 1000; 
Smith v. Newell, 20 So. 249, 37 Fla. 
147. 

Ga.—King v. Brice, 88 S.E. 960, 145 
Ga. 65 [answers to certified questions 
conformed to 89 S.E. 175, 18 Ga.App. 
178]; Cowdery v. Greenlee, 55 §.H. 
918, 126 Ga. 786, 8 L.R.A.N.S. 137; 
Brooks y. Miller, 30 S.E. 630, 103 Ga. 
712; Gilbert v. Cherry, 57 Ga. 128; 
Killarney Realty Co. v. Wimpey, 118 
S.E. 581, 30 Ga.App. 390. 


Ill. Burnham v. Roberts, 70 Ill. 
19; Dickson v. Turner, 149 Ill.App. 
394. See Dickson v. Turner, 149 Il. 


App. 394 (recognizing rule). 
Ind.—Porter v. Travis, 40 Ind. 556; 
Lewis v. Lee, 15 Ind. 499; Hill v. 
Hess, (App.) 178 N.E. 241; Goodwine 
v. Kelley, 70 N.E. 832, 38-Ind.App. 57; 
Farmers’, etc., Bldg., ete., Assoc. v. 


VENDOR AND PURCHASER 


Rector, 53 N.E. 297, 22 Ind.App. 101. 
See Millikan v. Hunter, 100 N.B. 1041, 
180 Ind. 149 (recognizing rule). 

Iowa.—Waters v. Pearson, 144 N.W. 
1026, 163 Iowa 391; Prichard v. Mul- 
hall, 103 N.W. 774, 127 Iowa 545, 4 
Ann.Cas. 789. : 

Kan.—¥First M. E. Church of Strong 
City v. North, 140 P. 888, 92 Kan. 381. 

Ky.—Harmon v. Thompson, 84 S.W. 
569, 119 Ky. 528, 27 Ky.L. 181; Alli- 
son v. Cocke’s Ex’rs, 65 S.W. 342, 112 
Ky. 212, 23 Ky.l. 1589 [reh den 66 S. 
W802, 2 yb Los oie 

Me.—Robinson y. Heard, 15 Me. 296. 

Mass.—Old Colony R. Corp. v. 
Evans, 6 Gray 25, 66 Am.D. 394. 

Mich.—Carter v. Reaume, 123 N.W. 
539, 159 Mich. 160; Stewart v.. Me- 
Laughlin’s Estate, 85 N.W. 266, 87 N. 
W. 218, 126 Mich. 1;-Allen .v. Mohn, 
49 N.W. 52, 86 Mich, 328, 24 Am.S.R. 
126; Johnston y. Atlas Min. Co., 1 
Mich.N.P. 206. See also Carter v. 
Reaume, 123 N.W. 539, 159 Mich. 160 
(where action of debt brought to re- 
cover amount claimed to be due un- 
der land contract). 

Minn.—Howe v. Gray, 174 N.W. 612, 
144°Minn. 122; Wilson v. Hoy, 139. N. 
W. 817, 120 Minn. 451. 

Mo.—Biggers y. Gonter, (App.) 54 
S.W.(2d) 783; Norris v. Letchworth, 
152 S.W. 421, 167 Mo.App. 553; Haynes 
yv. Connelly, 12 Mo.App. 595 mem. 
See Norris v. Letchworth, 124 S.W. 
559, 140 Mo.App. 19 (recognizing 
rule). 

Neb.—Ridgeway v. Eastern Colo- 
rado Development Co., 180 N.W. 587, 
105 Neb. 288; Wasson v. Palmer, 22 
N.W. 773, 17 Neb. 330. 

N.H.—Hurd v. Dunsmore, 63 N.H. 
171; Griswold v. Sabin, 51 N.H. 167, 
12 Am.R.~ 76. 

N.Y.—McTague v. Conroy, 232 N.Y. 
S, 172, 133° Mise: 312) [aft 236 NoYes; 
844, 227 App.Div. 745]; Levy v. 315 
West Seventy-Ninth St. Corporation, 
225 N.Y.S. 218, 222 App.Div. 9; Hay- 
den v. Pinchot, 158 N.Y.S. 215, 172 
App.Div. 102; Kuntz v. Schnugg, 90 
N:v.S: 933, 99 App.Div. 1-91; ) Ben- 
singer v., Erhardt; 77 -N.Y.S. 577, 74 
App. Div. 169; Guli v. West, 19 N.Y.S. 
757, 65 Hun 1; Supreme Housing Cor- 
poration vy. Schreiber, 211 N.Y.S. 586, 
125 Mise. 817; Keitel v. Zimmerman, 
43 N.Y.S. 676, 19 Misc. 581; Congrega- 
tion Beth Elohim v. Central Presb. 


Church, 10 Abb.Pr.N.S. 484; Wilson 
v. Holden, 16 Abb.Pr. 133. See Booth 
v. Milliken, 111 N.Y.S. 791, 127 App. 
Div. 522) [ati 87 INGMASi5 e194 NOY: 


553, rearg den 88 N.E. 1115, 194 N.Y. 
601] (recognizing rule). 

N.D.—Boxell v. Grant, 
251, 41 N.D. 566. 

Ohio..—Hisenstadt vy. Lucke, 25 Ohio 
Cir.Ct.N.S. 225; Moorman y. Levitch, 
26 Ohio N.P.N.S. 540. 

Pa.—Ellet v. Paxson, 2 Watts & S. 
418. See Meason v. Kaine, 63 Pa. 335 
(recognizing rule). 

R.I.—Nowell v. Waterman, 163 A. 
403. 

Tex.—Tinsley v. Dowell, 26 S.W. 
946, 87 Tex. 23; Kempner v. Heiden- 
heimer, 65 ‘Tex. 587; . Runnells vy. 
Pruitt, (Civ.App.) 204 S.W. 1017; 
Stinson vy. Sneed, (Civ.App.) 163 S.W. 
989; Smith v. Lander, (Civ.App.) 89 
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which is the natural and probable result thereof,** 
and which might reasonably have been contemplated 
by the parties.*4 
proper measure of damages is the difference between 
the contract price and the market value of the prop- 
erty at the time of breach of the contract,*’ less 


It is the general rule that’ the 


S.W. 19; Monroe vy. South, (Civ.Anp.) 
64 S.W. 1014. See Richards v. Gee, 
(Civ.App.) 107 S.W. 61 (recognizing 
rule). 

Utah.—Gudmundsen v. McEntyre, 
259 P. 196, 70 Uteh 175; Dovp v. Rich- 
ards, 135 P. 98,43 Utah 332. 

Wash.—Hogan yv. Kyle, 35 P. 399, 7 
Wash. 595, 38 Am.S.R. 910. - 

Eng.—Laird v. Pim, 8 Dowl.P.C. 
860, 7 M.&W. 474, 151 Reprint 852; 
Keck vy. Faber, 60 Sol.J. 253. 

Que.—Canadian European Land Co. 
y. Lalanne, 49 Que.S.C. 37. 


See Maryland Clay Co. v. Simpers, 
53 A. 424, 96 Md. 1; Baerenklau v. 
Peerless Realty Co., 83 A. 375, 80 N.J. 
Eq. 26; McDaniel y. Daves, 123 S.E. 
663, 139 Va. 178 (all recognizing rule). 


[a] In California (1) under a stat- 
ute providing that ‘the detriment 
caused by the breach of an agreement 
to purchase an estate in real prop- 
erty, is deemed to be the excess, if 
any, of the amount which would have 
been due the seller, under the con- 
tract, over the value of the property 
to him,’ it has been held that the 
measure of damages aS enunciated by 
the statute is the difference between 
the contract price and the market val- 
ue of the land at the time of breach. 
Dean v. Hawes, 131 P. 885, 21 Cal. App. 
350. (2) It has also been held under 
the statute that the term ‘value of 
the property to him [the seller]” is 
not always identical with market val- 
ue, but market value generally is 
proof of the value of the property to 
the seller, and it is always competent 
and relevant where that matter is in 
question. Shurtleff v. Marcus Land 
& Investment Co., 211 P. 244, 59 Cal. 
App. 520. (3) Under the statute the 
reasonable market value of the land 
as bearing on the measure of dam- 
ages Yor the purchaser’s breach is the 
amount which the owner can obtain 
for itata fair sale. Shurtleff v. Mar- 
cus Land & Investment Co., supra. 
(4) Where the vendor resold the land 
after breach and before bringing an 
action for damages for the purchas- 
er’s breach of contract, under the 
statute the price received on such re- 
sale is not conclusive evidence of the 
fair sale price of the land, but evi- 
dence as to the rental value of the 
property, the condition of the title, 
and the reasonable market value as 
testified to by experts, is admissible 
in addition to evidence of the amount 
actually realized on resale, in deter- 
mining the damages sustained by the 
vendor. Shurtleff v. Marcus Land & 
Investment Co., supra. (5) In detere 
mining reasonable market value, evi- 
dence must not be confined to the val- 
ue of the land for a single purpose. 
See Shurtleff v. Marcus Land & In- 
vestment Co., supra. (6) While the 
statute provides for general damages 
recoverable under general allegations 
of damage, special damages which are 
the natural consequence of the detri- 
mental acts complained of may al- 
ways be recovered under proper plead- 
ings and evidence. Yocum y. Taylor, 
195 P. 62, 50 Cal.App. 294. (7) Thus, 
where the purchaser unreasonably de- 
layed giving notice of her intention 
not to perform during the time when 
the vendor could have planted a crop 
on the land contracted to be sold, the 
vendor is entitled to recover as spe- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1539] 


any part of the purchase money 


paid,*® in addition to which interest from the date 
of default may be allowed,’? and also any other 
loss which would be reasonably anticipated by the 
parties as likely to be caused by the breach.’8 
has been held that interest on the purchase price 
cannot be recovered as an element of damages where 
the vendor has retained the land and it has greatly 
Some decisions have included 
in the measure of damages any expenses necessarily 
incurred by the vendor in his effort to carry out the 
contract;°° but it has also been held that such in- 
cidental expenses cannot be included in the dam- 
The amount of damages recov- 
erable does not include commissions or brokerage fees 
paid by the vendor for the negotiation or procure- 
‘ment of the contract,®? nor are the expenses of a 
resale proper elements of damage.??* 
value at the time of the breach of contract is great- 


inereased in value.*? 


ages recoverable. 


cial damages the profit he would have 
realized from the crop. Yocum y. 
Taylor, supra. (8) But the vendor 
cannot recover as special damages the 
amount of an irrigation ditch tax paid 
by him, although he did not get the 
benefit of the water for which the tax 
was paid, where he was liable for the 
tax whether he used the water or not, 
and there was no evidence that he 
could have made a profit by using the 
water. Yocum v. Taylor, supra. (9) 
Expenses incurred by the vendor in 
order to perform his part of the con- 
tract are not recoverable items of 
damage for breach of contract by the 
purchaser within the measure of dam- 
ages provided by the statute. Mor- 
nen v. Dibble, 184 P. 704, 43 Cal. App. 
116. 


[b] Where purchaser has been in 
possession of property.—Where a pur- 
chaser who has been in possession 
of the property has defaulted in mak- 
ing payments on the purchase price 
and the vendor has declared the con- 
tract terminated and has reéntered 
and sued for damages for the breach, 
the measure of damages has been held 
to be the difference between the con- 
tract price, with interest, and the val- 
ue of the property at the time the ven- 
dor terminated the contract and elect- 
ed to resume possession, leSS pay- 
ments already made by the purchaser. 
Malmberg v. Baugh, 218 P. 975, 62 
Utah 331; Dopp v. Richards, 135 P. 
98, 43 Utah 332. 


{c] Statutory action for dissolu- 
tion of contract.—In an action for 
damages for the purchaser’s breach 
of contract, where the contract was 
dissolved by judgment of dissolution 
as provided by La. Rev. Civ. Code art 
2046, the vendor is entitled to recover 
the amount of taxes paid on the prop- 
erty during time he had no use of it, 
and interest on unpaid portion of pur- 
chase price, which interest purchaser 
had agreed to pay. The purchaser is 
entitled to have restored to him the 
purchase money paid, and other prop- 
erty given in part payment. Ratcliff 
Ve Bevin, 123" Sos} 175 La 49. 


[d] _ Contract by lessee to purchase. 
—Where a lease contract contained a 
provision that the lessee would pur- 
chase the property during the term of 
the lease, on the lessee’s anticipatory 
breach of the contract the measure of 
damages recoverable by the vendor 
is the difference between the contract 
price and the market value of the 
property at the time the term of the 
lease was to begin, which was the 
time fixed for performance. In re 
Marshall’s Garage, 63 F.(2d) 759. 


(66 C. J.—92] 


VENDOR AND PURCHASER 


which has been 


It 


If the market 


86. Ark.—McGregor v. Echols, 239 
S.W. 736, 153 Ark. 128. 

Fla.—W oods-Hoskins-Young Co. v. 
Dittmarr, 136 So. 710, 102 Fla. 1000. 

Iowa.—Waters v. Pearson, 144 N.W. 
1026, 163 Iowa 391; Prichard v. Mul- 
hall, 103 N.W. 774, 127 Iowa 545, 4 
Ann.Cas. 789. 

Mich.—Allen v. Mohn, 49 N.W. 52, 
86 Mich. 328, 24 Am.S.R. 126. 

Mo.—Biggers v. Gonter, (App.) 54 
S.W.(2d) 783. 

N.Y.—Hayden y. Pinchot, 
S. 215, 172 App.Div. 102. 

87. Harmon vy. Thompson, 84 S.W. 
569s TLS Ky. 528,327 °K 181s Run 
nells v. Pruitt, (Tex.Civ.App.) 204 S. 
W. 1017; Stinson v. Sneed, (Tex.Civ. 
App.) 163 S.W. 989; Smith v. Lander, 
(Tex.Civ.App.) 89 S.W. 19. 


88. Black v. Emory, 275 S.W. 51, 
218 Mo.App. 352; Hurd vy. Dunsmore, 
GSepNoke | lel. 


[a] Where contract permitted ven- 
dee to enter and cut timber, the ven- 
dor’s damages in an action for breach 
of the contract to purchase are not 
limited to the difference between the 
contract price and the value at time 
of breach, but also include the value 
of the timber removed from the 
land by the vendee. Black v. Emory, 
275 S.W. 51, 218 Mo.App. 352. 


89. Biddle v. Biddle, 168 N.W. 
202 Mich. 160. 


90. Allison v. Cocke’s Ex’rs, 65 S. 
Wiguoten eli akcye C2025" 285 Kove eho so 
[reh den 66 S.W. 392, 23 Ky.L. 1589]; 
Biddle v. Biddle, 168 N.W. 92, 202 
Mich. 160; Howe v. Gray, 174 N.W. 
612, 144 Minn. 122; Wilson v. Hoy, 139 
N.W. 817, 120 Minn. 451; Moorman 
vy. Levitch, 26 Ohio N.P.N.S. 540. 


91. Gerbig v. Spelts, 300 P. 606, 89 
Colo. 201; Ackley v. Parsons, 181 N. 
Y.S. 116, 190 App.Div. 762. 

Rule under California statute see 
supra note 85. 


158 N.Y. 


92, 


92. Odem Realty Co. v. Dyer, 45 S. 
W.(2d) 838, 242 Ky. 58; Hubbard v. 
Epworth, 36 N.W. 801, 69 Mich. 92; 


Levy v. 315 West Seventy-Ninth St. 
Corporation, 225 N.Y.S. 218, 222 App. 
Div. 9; Hayden v. Pinchot, 158 N.Y.S. 
215, 172 App.Div. 102; Steers v. Laird, 
23 N.Y.S. 158, 3 Misc. 408. But see 
Allison v. Cocke’s Ex’rs, 65 S.W. 342, 
66 S.W. 392, 112 Ky. 212, 23 Ky.L. 1589 
(where the purchaser, having breach- 
ed his contract, brought an action in 
equity to be relieved of a forfeiture 
of the amount of purchase price paid, 


as provided by the contract, and the 
vendor interposed a counterclaim for 
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er than the contract price, only nominal damages can 
be recovered,®* unless the vendor has otherwise suf- 
fered some actual injury.°® In determining the value 
of the land the general cash value should be taken 
and not its value for a particular purpose.?® 
affecting the value of the property it may be shown 
that at the time of the breach an unusual demand 
existed for property of that character,®? but purely 
speculative profits, which might have been made by 
the investment of money in improvements, cannot be 
included in the measure of damages.’ 
for damages for breach of contract, it is generally 
held that the vendor cannot recover the purchase 
price as the measure of damages;®® but where the 
vendor has already performed his part of the eon- 
tract,* or has done all in his power to complete the 
contract on his part,? he has been allowed to recover 
the contract price as the measure of his damages in 
an action for breach of contract.’ 


As 


In an action 


damages for the breach, it is held 
that the vendor need not return the 
amount of commissions paid to real 
estate agents for effecting the sale of 
the land, as one item of the damages 
to which the vendor is entitled in or- 
der that he may be made whole, if 
the purchaser is to be granted relief 
against the forfeiture). 


$3. Ridgeway v. Eastern Colorado 
Development Co., 180 N.W. 587, 105 
Neb. 288. y 
anh Hurd v. Dunsmore, 63 N.H. 

95. Hurd v. Dunsmore, supra. 

96. Lewis v. Lee, 15 Ind. 499. 

$7. Allison v. Cocke’s Ex’rs, 65 S. 


W. 342, 66 S.W. 392, 112 Ky. 212, 23 
Ky.L. 1589. 


98. Allison v. Cocke’s Ex’rs, supra. 

99. Ind.—Goodwine v. Kelley, 70 
N.E. 832, 33 Ind.App. 57. 

Mass.—Old Colony R. Corp. v. 


Evans, 6 Gray 25, 66 Am.D., 394. 


Mich.—Johnston y. Atlas Min. Co., 
1 Mich.N.P. 206. 


ie ime ee v. Watson, 89 Mo.App. 


N.Y,—Kuntz v. Schnugg, 90 N.Y.S. 
933, 99 App.Div. 191; Bensinger v. 
trhardt, 77 N.Y.S. 577, 74 App.Div. 
169; Congregation Beth Elohim v. 
Central Presb. Church, 190 Abb.Pr. 
N.S. 484. 

Pa.—Ellet v. Paxson, 2 
418. 

Tex.—-Smith vy. Lander, 
89 S.W. 19. 

Wash.—Hogan v. Kyle, 35 P. 399, 7 
Wash. 595, 38 Am.S.R. 910. 


Eng.—Laird v. Pim, 7 M.&W. 474, 
151 Reprint 852. 

Amount of recovery in action by 
vendor for purchase money see supra 
§§ 1508-1514. 


1. Westfall v. Ellis, 170 N.W. 339, 
141 Minn. 377. 


2. Garrard v. Dollar, 49 N.C. 175, 
67 Am.D. 271. ; 


3. See cases infra this note. 


[a] Recovery of contract price.— 
(1) Where the vendor has done all in 
his power to complete the contract on 
his part, by making and tendering a 
deed to the purchaser, and the cir- 
cumstances are such that a court of 
equity would, on payment of the pur- 
chase money into court, compel the 
vendor to execute a deed, it has been 
held that the vendor, in an action of 
covenant for breach of the contract to 
purchase, may recover the entire con- 


Watts & S. 


(Civ.App.) 
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Contract for right to purchase. The same rule as 
to the measure of damages is applied in the case of 
an action for a breach by the purchaser of a con- 
tract for a right to purchase land as in the case 
of a breach of a contract to purchase the land it- 
self.4 


Action for damages for fraud. Where the vendor 
- brings an action for damages for fraud on the part 
of the purchaser, he is entitled to recover only his 
actual loss due to such fraud.® 


[§ 1540] (2) Where Vendor Does Not Own the 
Land. The rule as to measure of damages in a case 
where the vendor owns the land contracted to be 
sold is inapplicable where he has to purchase it him- 
‘self in order to fulfill his contract. In such case 
the measure of damages for a breach of the contract 
by the purchaser is the difference between the price 
which the vendor has agreed to pay for the property 
and the price at which he has sold it to his purchas- 
er.’ It has been held that the damages recoverable 
in such a case should not exceed the difference be- 
tween the contract price and the fair market value.$ 
The vendor cannot recover from his purchaser the 
amount which he has paid to his vendor for a re- 
lease from his contract to purchase.® Where the 
vendor does not own the land, but holds it under a 


contract of purchase, he cannot recover from his de- | money accruing 


VENDOR AND PURCHASER 


“= TE eee 
Ss 


[§§ 1539-1541 


faulting purchaser the expenses of procuring a loan 
to secure a conveyance of the property to himself.’® 


[§ 1541] (3) Where Vendor Has Resold the Land 
before Action.‘! Where, after breach of the contract 
by the purchaser and before bringing an action for 
damages for such breach, the vendor has resold 
the property to a third party, some courts have held 
that the measure of damages for the breach is the 
difference between the contract price and the price 
obtained on resale,!? provided that the second sale 
is made on the same or as favorable terms as the 
first,1? and provided that the price obtained on re- 
sale is the highest price obtainable for the property.'* 
In applying the general rule as to the measure of 
damages to such a case,*® it has been held that the 
price obtained on resale is evidence of the market, 
value of the land.t® Some courts have expressly 
refused to recognize the difference between the con- 
tract price and the price obtained on resale as the 
amount of damages sustained on account of the 
breach of contract by the purchaser.1* Where the 
vendor resells the land and obtains the full con- 
tract price on resale, he can recover no damages for 
breach of the contract by the purchaser'® except in- 
terest for the interval before resale.'® It is held 
that taxes paid?° or interest on the unpaid purchase 
after breach?! cannot be recovered 


Minn. 113 (recognizing rule); 


tract price with interest thereon as 10. Scheer v. Nelson, 205 N.W. 250, Gris- 
the measure of damages. Garrard v.|113 Neb. 821. wold v. Sabin, :51 NoH. 167, 12 Am.R. 
Dollar, 49 N.C. 175, 67 Am.D. 271. (2) 11. Measure of damages in case of | 46 (where the court: said that if the 


Where the vendor has already per- 
formed his part of the contract iby 
conveying the land to the purchaser, 
but the purchaser has put it out of 
his power to pay for the land with 


12. 
Super. 479; 


sale and resale by public auction see 
Auctions and Auctioneers §§ 49, 50. 


Goodritz v. McMahon, 
Clever v. Clever, 38 Pa. 


vendor: had resold the land at. public 
auction, and notified defendant pur- 
chaser, the purchaser might have been 
estopped to say that the price obtain- 
ed was, not the true value of the prop- 


64 Pa. 


the goods contracted for, in an action 
by the vendor for damages the meas- 
ure of damages is the stipulated price 
of the land conveyed by the vendor. 
Westfall v. Ellis, 170 N.W. 339, 141 
Minn. 377. 

4. Telfener v. Russ, 12 S.Ct. 930, 
145 U.S. 522, 36 L.Ed. 800. 


5. Yeomans vy. Bell, 45 
151 -N. Y..230. 

[a] Fraudulent misrepreseftation 
of value of stock.—Where the action 
by the vendor is based on fraud in 
inducing the vendor to accept in part 
payment of the purchase price of land 
certain stock at its par value, the ven- 
dor is entitled to recover as damages 
only the difference between the par 
value and the actual value of the 
stock, and cannot recover the entire 
sum for which the stock was taken, 
where the stock is not shown to be 
entirely worthless. Yeomans y. Bell, 
45 N.E. 552, 151 N.Y. 230. 


6. Booth v. Milliken, 111 N.Y.S. 
791, 127 App.Div. 522 [aff 87 N.l. 1115, 
194 N.Y. 553 (rearg den 88 N.E. 1115, 
194 N.Y. 601)]. 


7. Lathrop v. O’Brien, 46 N.W. 147, 
44 Minn. 15; Tague Holding Corpora- 
tion v. Harris, 165 N.E. 834, 250 N.Y. 
422 [motion den 166 N.B. 323, 250 N. 
Y. 557]; Booth v. Milliken, 111 N.Y.S. 
791,127 App.Div. 522 [aff 87 N.E. 1115, 
194 N.Y. 553; rearg den 88 N.E..1115, 
194 N-Y. 601]; Scheer v. Schlomowitz, 
88 N.¥.S.. 170; McDaniel v. Daves, 
123 S.H. 663, 139 Va. 178. 5 


8. “Booth v. Milliken, 111 N.Y,S. 
791, 127. App.Div. 522 [aff 87 N.E. 1115, 
194 N.Y. 553, rearg den 88 N.E. 1115, 
194 N.Y. 601]. a ae ; 

9. McDaniel'v. Daves, 123 S.E. 663, 
1389: Va: 1:78. i) { CLG ie 


—— 


N.E. 552, 


Super. 66; Kempner v. Heidenheimer, 
65 Tex. 587; Mundy’s. Ex’rs v. Gar- 
land,. 83 S.E. 491, 116 Va. 922. See 
Hazleton v. Le Duc, 10 App.D.C. 379; 
Millikan v. Hunter, 100 N.E. 1041, 180 


Ind. 149 (both recognizing rule). 


13. Goodritz v. McMahon, 64 Pa. 
Super. 479; Clever v. Clever, 38 Pa. 
Super. 66. ‘ 

[a] Conditions essential to appli- 
cation of rule.—It has been stated by 
the court in applying this rule that it 
was predicated upon the undisputed 
facts that the resale was a public one, 
fairly conducted, after full notice to 
the public and to the purchaser, upon 
the same or as advantageous terms as 
the first sale.. Clever v. Clever, 38 Pa. 
Super. 66. ¥ : : 


[b] Limitation of liability.—A 
purchaser is not liable 'to respond in 
damages for loss by'a resale of the 
property if it appears that under’ the 
first sale he would have acquired a 
more valuable title than that which 
has passed to the purchaser at the 
last sale, or that the terms of the 
first sale were more advantageous to 
the purchaser than those of the re- 
sale. Goodritz v. McMahon, 64 Pa. 
Super. 479. 


14, First M. E. Church of Strong 
City v. North, 140 P. 888, 92 Kan. 381. 


15. "See supra § 1539. 


16.- Biggers v. Gonter, 
54 S.W.(2d) 783. 


17. Cowdery v. Greenlee, 55 S.B. 
918, 126.Ga. 786, 8 L.R.A.N.S. 137; 
Brooks v. Miller, 30 S.E. 630, 103 Ga. 
712; Keitel v. Zimmermann, 43 N.Y.S. 
676, 19. Mise. 581; Wilson v. Holden, 
16. Abb: Pr..(N:Y.) 133; Moorman ‘vy, 
Leviteh, 26..Ohio N.P.N.S. 540. See 
Blunt vy. Egeland, 180 N.W. 249, 114 


(Mo.App.) 


erty. The resale was by private sale, 
so that the only question was as to 
the value at time of breach). But see 
Eisenstadt v, Lucke, 25 Ohio Cir.Ct. 
N.S. 225 [rev 17 Ohio N.P.N.S. 209] 
(where the court gave as its reason 
for refusing to apply the difference 
between the contract price and the 
price on resale as the measure of dam- 
ages that the terms and conditions of 
the second sale differed from those of 
the first, and as) the price received 
was affected by the terms, the resale 
price could not refiect the market 
value of the property). 


[a] Georgia statute authorizing a 
resale at the risk of a purchaser who 
refuses to comply’ with his bid at a 
judicial sale has no application to an 
ordinary contract of sale. Cowdery 
v. Greenlee, 55 S.E. 918, 126 Ga. 786, 
8 L.R.A.N.S. 137. ‘ 


[b] Agreement to release purchas- 
er on resale of property.—Although 
evidence of what.a property sold for 
at a particular time is not ordinarily 
competent proof of its value, such 
evidence is admissible to show that an 
agreement to release the purchaser 
from his contrect if the vendor should 
sell the property for a stipulated price 
did not become effective since the 
property sold for less than that price. 
Blunt v. Hgeland, 130 N.W. 249, 114 
Minn, 113. 


18. Millikan y. Hunter, 100 N.E. 
1041, 180 Ind. 149;° Monroe y., South, 
(Tex.Civ.App.) 64,S.W. 1014. 


19. Millikan y. Hunter, 106 N.R. 
1041, 180. Ind. 149, 

20. Hayden v. Pinchot, 158 N.Y.S. 
215, 172 “App.Div. : 102. 


21. Hayden v. Pinchot, supra. 


For later cases, developments and changes in the law see Annotations, same title and séction humber. 
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where the vendor has resold the property. The pur- 
chaser cannot show that other persons had offered to 
purchase the property soon after he declined tak- 
ing it, at the same price that he was to pay.?? 


Where purchaser agrees to resale by vendor. 
Where it is agreed between the vendor and pur- 
chaser that the vendor may resell the land on de- 
fault by the purchaser in performance of his part of 
the contract, the vendor may recover as damages 
for such breach the difference between the contract 
price and the price received on resale,?* plus the ex- 
penses of resale** and interest on the unpaid pur- 
chase money during the interim before resale.?® 


[§ 1542] F. Remedies in Equity*2°—1. In Gen- 
eral. Where there is adequate ground therefor,27 
instead of suing at law to recover the purchase mon- 
ey, the vendor may recover the purchase money in 
equity,?* or a demand for payment in a cross com- 


VENDOR AND PURCHASER 


[66 C.J.] 1459 


plaint to a bill filed by the purchaser for specific 
performance,”* and it would seem that in some ¢ases 
a suit in equity is the only proper remedy to recover 
purchase money due.*° Where the vendor has 
brought a bill in equity for the purchase money and 
defendant has answered to the merits, the latter will 
not later be heard to object that equity has no juris- 
diction of the subject matter.*4 A vendor may also 
maintain a suit in equity for a rescission of the con- 
tract and retention of purchase moneys paid there- 
under,** although after the vendor’s bill for re- 
scission has been answered, he may not dismiss it 
and maintain a suit at law for the purchase money.*? 
In a proper case a vendor may obtain equitable re- 
lef where he has conveyed to the purchaser a quan- 
tity of land in excess of that paid for,?4 as by ob- 
taining a reconveyance of the excess*> or recover- 
ing the value of an exeess of land sold by the acre 
over the quantity actually paid for,*® and, where 


22. Lewis v. Lee, 15 Ind. 499. 

23. Evans v. Farah, 37 Ont.L. 79, 
10 Ont.W.N. 189, 31 Dom.L.R. 470. 

24. Evans v. Farah, supra. 

25. Evans v. Farah, supra. 

26. Cross references: 
meron for damages see supra §§ 1520- 


Enforcement of vendor’s lien see su- 
pra §§ 1204-1315. 

Foreclosure of purchase-money mort- 
gage see Mortgages §§ 1089-1092. 
Recovery of possession see supra §§ 

1316-1356. 
Remedies at law to recover purchase 
money see supra §§ 1357-1519. 
eccerion by vendor see supra §§ 
22 


27. 
references supra note 26; 
fra text-and notes 28-30. 

28. U.S.—Raymond v. San Gabriel 
noel ete, Co., 753 BE. 883, .4 €.C.A. 

9. 

Del.—Kahn y. Orenstein, 114 A. 165, 
12 Del.Ch. 344 [rev on other grounds 
119 A. 444,13 Del.Ch. 376]. 


Fla.—Booth v. Bobbitt, 114 So. 513, 
94 Fla. 704. 

Ill. Wright v. Buchanan, 123 N.E. 
53, 287 Ill. 468. —. 


Ind.—Hamilton v. Plant, 81 Ind. 
417; Conwell v. Claypool, 8 Blackf. 
124. 


See Equity §§ 7-149; cross 
and see in- 


Md.—Maryland Clay Co. v. Simpers, 
53 A. 424, 96 Md. 1. 

Mass.—Jones v. Newhall, 115 Mass. 
244, 15 Am.R. 97. 

Mich.—Pearson vy. Gardner, 168 N. 
W. 485, 202 Mich. 360, L.R.A.1918F 
384. 

Minn.—Freeman v. Paulson, 119 N. 
W. 651, 107 Minn. 64. 

Mont.—Saint v. Beal, 213 P. 248, 66 
Mont. 292. 

N.J.—Straus v. Norris, 
77 N.J.Eq. 33. 
N.Y.—Crary v. Smith, 2 N.Y. 60. 
N.C.—Springs v. Sanders, 62 N.C. 


75 A. 980, 


67 
Ohio.—Rees v. Smith, 1 Ohio 124, 
13 Am.D. 599. 
Or.—Slattery v. Gross, 187 P. 300, 
190 P. 577, 96 Or. 554. 
Pa.—Daubert vy. Pennsylvania R. 
Co., 26 A. 108, 155 Pa. 178. 
Philippine.—Repide v. Afzeluis, 39 
Philippine 190. 


S.C.—Prudential Ins. Co. v. Berry, 
151 S.E. 68, 153 S.C. 496. 


Tex.—Gambrell y. Tatum, (Civ. 
App.) 228 S.W. 287. : 
Vt.—Waite v. Stanley, 92 A. 633, 


88 Vt. 407, L.R.A.1916C 886. 
Wash.—Anderson v. Wallace Lum- 
ber, ete., Co., 70 P. 247, 30 Wash. 147. 
W.Va.—Marshall v. Porter, 80 S.E. 
850, 73 W.Va. 258. 


Wis.—Heins v. Thompson, etc., 
Lumber Co., 163 N.W. 173, 165 Wis. 
568. 

Ont.—Thompson y. Gatchell, 13 Ont. 
W.N. 449. 


[a] Suit in equity to enforce con- 
tract of sale and sell land for the pay- 


ment of the balance due see Bryan 


v. cerren, 106 N.Y.S. 668, 122 App.Div. 
301. 

[b] Suit in equity to recover last 
installment, and suit for specific per- 
formance, although different in form, 
in the end amount to the same reme- 
dy. Graves v. Mason, 2 Alta.L. 179. 


[c] Equitable ejectment to enforce 
payment.—(1) In Pennsylvania a ven- 
dor may maintain equitable ejectment 
against a purchaser who is in posses- 
sion of the premises and who has 
made default in payment of the pur- 
chase money, to compel the payment 
of it, by means of a conditional ver- 
dict. Daubert v. Pennsylvania R. Co., 
26 A. 108, 155 Pa..178; Schnyder v. 
Orr, 24 A. 306, 149 Pa. 320; Brown Vv. 
Divitt, 19 A. 80, 131 Pa. 455; Kensinger 
v. Smith, 94 Pa. 384; Piersol v. Neill, 
63 Pa. 420; Thompson vy. Carpenter, 
4 Pa. 132, 45 Am.D. 681; Markley v. 
Swartzlander, 8 Watts & S. 172; Love 
v. Jones, 4 Watts 465; 
link, 7 Serg.&R. 297; Mitchell’s Les- 
see v. De Roche, 1, Yeates 12; Atty.- 
Gen. v. Woods, 5 Leg.Op. 65. (2) Such 
action may be brought to enforce pay- 
ment of any installment overdue when 
it is brought. Brown v. Divitt, supra. 
(3) The vendor may maintain eject- 
ment to enforce the payment of inter- 
est agreed to be paid and due on un- 
paid installments of the purchase 
money. Moyer v. Garrett, 96 Pa. 376. 
(4) But where the vendor under the 
contract has parted with the legal ti- 
tle and has neither possession nor the 
right of possession, he cannot main- 
tain equitable ejectment to enforce 
the payment of the purchase money. 
Wheeling, ete, R. Co. v. Gourley, 99 
Pa. 171; Moyer v. Garrett, supra; Me- 
gargel v. Saul, 3 Whart. 19; Vaughan 
v. Ledyard, 14 Phila. 176. (5) Equita- 
ble ejectment generally see Ejectment 


*By DOUGLAS ROBINSON GRAY (§§ 1542-1546). 


Marlin v. Wil-, 


§§ 392-410. 


Specific performance of contract see 
Shoat: Performance § 240 text and 
note ° 


29. Hamilton v. Plaut, 81 Ind. 417. 


30. See Ramsdell y. Butler, 60 Me. 
216 (holding that, where the vendor 
deposited the consideration money 
with a third person as collateral se- 
curity to his covenant of warranty, 
his remedy to recover it is by a suit 
in equity, where all the parties in in- 
terest can be made parties to the rec- 
ord, and a judgment rendered that 
will be obligatory on all). 


31. Rees v. Smith, 1 Ohio 124, 13 
Am.D, 599. 


32. Pentland v. Mackissock, 23 
Man. 1. See Chicago Real Estate 
Board y. Mullenbach, 184 Ill.App. 437. 


Rescission see supra §§ 314-422. 


33. Jones’ Ex’r v. Bond’s Adm’r, 
IOS. 5038.86 Var Sl 


34. Richardson y. Bleight’s Heirs, 
8 B.Mon. (Ky.) 580. 


[a] Illustration.—Where it is dis- 
covered that a deed conveys one thou- 
sand seven hundred acres, instead of 
one thousand two hundred and eighty 
five acres, as intended and expressed 
in the deed, whether it arose from 
fraud or mistake, the vendor is en- 
titled to relief in equity. Richardson 
Sece lee hts Heirs, 8 B.Mon. (Ky.) 
580. 


35. Gilmore v. Morgan, 2 J.J. 
Marsh. (Ky.) 65; Whaley v. Eliot’s 
Heirs, 1 A.K.Marsh. (Ky.) 343, 10 Am. 
D. 737. 


{a] Illustration.—Where, on the 
sale of a precise quantity of land for 
a given price, it was found that about 
Sixteen per cent had been added by 
mistake, it was held that the excess 
was so great and unusual that relief 
should be granted, and a reconveyance 
directed to be laid off on either side 
or end, at the option of the purchaser. 
Whaley v. Eliot’s Heirs, J A.K.Marsh. 
(Ky.) 348, 10 Am.D. 737. 


{b] Surveyor’s mistake.—Where A 
sold to B one hundred acres of land 
at five dollars per acre, and C, being 
employed to survey that quantity be- 
fore the sale, by mistake ran off one 
hundred and nineteen acres, B should 
reconvey the _ surplus. Gilmore vy. 
Morgan, 2 J.J.Marsh. (Ky.) 65. 


36. Emerson v. Stratton, 58 S.EB. 
577, 107 Va. 303 (holding also that 
where, on a sale of land by the acre, 
by mutual mistake in the estimated 
quantity more land is included than 
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there has been a mutual mistake as to the amount 
cf purchase money due under the contract, the ven- 
dor may properly sue in equity for reformation and 
for the amount really due as purchase money,** 
although in the absence of fraud or mistake relief 
Equity will not interpose, at the 
instance of the vendor, to restrain the enforcement 
of the purchaser’s claim for damages, and compel 
him to accept a conveyance and pay the purchase 
money, unless the vendor shows a good exeuse for 
his failure to comply with the contract.®® 


will be denied.#8 


Tender of deed before suit has been held not es- 
sential to maintenance of a suit in equity for the 


purchase money,*® and a vendor 


equitable title may recover the purchase price in 
equity without first tendering a deed.*! 


supposed, the vendor’s recovery must 
be, in the first instance, against his 
immediate purchaser). 


37. Henn vy. McGinnis, 
406, 182 Iowa 131. 


[a] Mistake as to acreage.—W here 
the vendor who sold land by the acre 
under mistake as to acreage accepted 
less sum than would have been due 
had the price been computed on the 
true acreage, and the mistake was 
mutual, the vendor properly sought 
relief on the equity side of the court. 
Henn v. McGinnis, 165 N.W. 406, 182 
Iowa 131. 

38. Brown v. Parish, 2 Dana (Ky.) 
6 


{a] Wlustration.—A sold to B a 
lot of land by its known name and 
boundaries, but would not sell itasa 
tract of any definite quantity of acres. 
The vendee, before taking a deed, as- 
certained the true quantity, but prac- 
ticed no fraud or concealment about 
it. It was held that, although the lot 
contained a much larger quantity of 
land than the vendor supposed, he 
had no remedy, or cause of complaint. 
Brown vy. Parish, 2 Dana (Ky.) 6. 


[b] In Puerto Rico statutes regu- 
lating the vendor’s right to recover 
for an excess of land conveyed over 
that agreed to be conveyed do not ap- 
ply where the vendor’s action is bas- 
ed not only on the excess land, but al- 
sO on an independent agreement. 
Ramirez v. Pumares, 28 Porto Rico 


165 N.W. 


pital 

39. Haynes v. Farley, 4 Port. 
(Ala.) 528; Abney v. Brownlee, 1 A. 
K.Marsh. (Ky.) 240; Edwards v. 


Handley, Hard. (Ky.) 602, 3 Am.D. 
745. 


[a] TIllustration.—The purchaser 
cannot be compelled to accept a con- 
veyance in lieu of the damages which 
he has recovered, unless the vendor 
shows that the breach of contract did 
not proceed from any neglect on his 
part, and that he is, at the time of fil- 
ing his bill, able and willing to con- 
vey. Grundy and Wilson's Heirs v. 
Ford’s Ex’rs, Litt.Sel.Cas. (Ky.) 129. 


40. Atkinson v. Hudson, 44 Ark. 
192; Anderson v. Mills, 28 Ark. 175; 
McGehee v. Blackwell, 28 Ark. 27; 
Crittenden Lumber Co. v. Ward, 284 
S.W. 354, 153 Tenn. 380. See Terry v. 
George, 37 Miss. 539 (holding that a 
vendor who agrees to make title upon 
payment need not give the deed until 
payment in full, and therefore can 
sue in equity for installments except 
the last without tendering a deed). 


[a] Tender with bill sufficient.— 
Atkinson v. Hudson, 44 Ark. 192. 

[b] Distinguished from suit at 
law.—While in an action at law for 


VENDOR AND PURCHASER 


holding a mere 


estoppel.*® 


the purchase price a deed should be 
tendered and not merely offered to be 
tendered, yet in equitable proceedings, 
while the rule should ordinarily be 
preserved, the chancellor may, when 
deemed promotive of the ends of jus- 
tice, relax or altogether dispense with 
a McGehee v. Blackwell, 28 Ark. 
i. 


[c] Deficiency judgment.—Bill in 
equity by the vendor, who gave a bond 
for title against the purchaser to re- 
cover deficiency judgment after fore- 
closure, need not show tender of deed 
or offer to convey. Crittenden Lum- 
ber’.Co. v. Ward, 284 SW, 354, 153 
Tenn. 380. 


41. Naw v. Jackman, 12 N.W. 312, 
58 Iowa 359. 


42. Boyce v. Allen, 74 N.W. 948, 
105 Iowa 249. 


CES MIGUBIED ays, PSII) waney INN) ples) 


(where the court also said that it 


seems that, on a sale of realty and 
payment in bonds, an equitable action 
is maintainable by the vendor to re- 
cover the amount represented by the 
bonds as unpaid purchase money, and 
to charge the same as a lien on the 
Jand sold on the ground of the fraud- 
ulent representations of the vendee 
as to the bonds). 


44, Right of purchaser to abate- 
meut of price for defect in quality or 
quantity in vendor’s suit for specific 
Der te wm exCe see Specific Performance 
8 

45. Skillern’s Ex’rs v. May’s Ex’rs, 
AIC ranen NCUsS ee dias won eG a DiGas 
Graves v. Mason, 2 Alta.L. 179, 


46. Walker v. Sedgwick, 8 Cal. 398. 


[a] Rights of subpurchasers.—(1) 
Where a purchaser is entitled by an 
abatement from the amount of the 
purchase money and afterward be- 
comes insolvent and the land is sold, 
and the vendor has assigned the bonds 
for the purchase money, and an as- 
signee of one of the bonds obtains a 
judgment thereon against the pur- 
chaser and sues in equity to enforce 
a judgment out of the lands in the 
hands of purchasers, the latter are 
entitled to set off the amount to which 
the original purchaser was entitled, 
as against the purchase money yet 
due; and if in such a case the origi- 
nal purchaser paid a part of the pur- 
chase money to the vendor or a sub- 
sequent assignee with notice ofa pri- 
or assignment of one of the bonds, 
the subsequent purchasers can only 
set off against such prior assignee the 
balance due to the original purchaser 
above the amount so paid by him. 
Taylor’s Adm’r v. Spindle, 2 Gratt. (43 
Va.) 44. (2) But if the.bonds are 
still in the hands of the vendor or 
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Transfer to equity. An issue as to the recovery 
of the balance of purchase money is one of law, and 
may not be transferred to equity for trial.*? 

On interlocutory motion the court will not deter- 
mine whether or not a'vendor may maintain an equi- 
table action for the purchase money.*? © 


[§ 1543] 2. Defenses.** 
tion, by reason of a failure of: the title to the land 
sold, is a good defense to a suit in equity for the 
purchase money.*° 
in such a suit to set off legal damages actually suf- 
fered by him, by reason of a breach of the vendor’s 
covenants,*® sueh as by reason of defects in the ven- 
dor’s title,** or of fraud or misrepresentation on the 
part of the vendor,*® in the absence of waiver or 


A failure of considera- 


The purchaser is also entitled 


if the assignment thereof is a con- 
temporaneous act, and a judgment 
binding the lands of the debtor has 
been paid on one of the bonds, and no 
judgment has been obtained on the 
others, the claim of the purchasers 
cannot be set off against the judg- 
ment binding the land except for the 
balance of such claim after discharg- 
ing the other bonds. Taylor’s Adm’r 
v. Spindle, supra. 


47. Powell v. Gossom, 18 B.Mon. 
(Ky.) 179; Smith v. Parsons, 11 S.E. 
68, 33 W.Va. 644. See also Gaines v. 
Fagala, (Tenn.Ch.App.) 42 S.W. 462 
(allowing damages to purchaser for 
removal of land and a tree by the ven- 
dor who took down a fence). 


[a] Where warranty of title has 
been broken, so as to entitle the pur- 
chaser to damages, he may, if the ven- 
dor is insolvent, set off such damages 
in equity against the unpaid portion 
of the purchase money. Simpson v. 
Hawkins, 1 Dana (Ky.) 303. 


[b] Burden of proof.—The burden 
of proof of the absence of title is on 
defendant, unless plaintiff is in a posi- 
tion to call for title, in which case 
it is for plaintiff to prove thet he has 
such right, and the burden is not on 
defendant to disprove that plaintiff 
has the right to call for title. Graves 
v. Mason, 2 Alta.L. 179. 


48. Estell v. Myers, 54 Miss. 174; 
Silliman v. Gillespie, 37 S.E. 669. 48 


W.Va. 374; Paton v. Fillion, 17 Ont. 
W.N. 305. 
[a] Rule applied in the case of 


false representations as to: (1) Quan- 
tity or character of the Iend. Estell 
v. Myers, 54 Miss. 174. (2) Value of 
wood on land. Paton y. Fillion, 17 
Ont.W.N. 305. 


{b] Burden of proof and finding.— 
Where a purchaser in defense to a 
note given for purchase money sets 
up fraud in ‘the sale, the burden rests 
on him to prove that the property was 
worth less than the price agreed to be 
paid, and how much less, and where 
the property consists of mines the 
value of which cannot be accurately 
determined, and is largely speculative, 
a finding by the trial court on con- 
flicting evidence, that such burden 
has not been sustained by the proof 
of any damages, will not be disturbed 
on appeal. Richardson v. Lowe, 149 
BOZO Ge Os CuAunouits 


49. Peers v. Barnett, 12 Gratt. (53 
Va.) 410; Gates v. Parmly, 87 N.W. 
1096, 113 Wis. 147 [appeal dism 24 S. 
Ct. 843, 191 U.S. 557, 48 L.Ed. 301). 

[a] Defendants are not estopped 
by agreement that, in the event. of 
complainants filing a bill for rescis- 
sion, they will not avail themselves 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1344-1547] VENDOR AND 
[§ 1544] 3. Pleadings. A bill to compel payment 
of the purchase money, on a contract of sale, is in the 
nature of a foreclosure bill,®° and is not demurrable 
as praying a forfeiture.°t But a bill to recover on 
a note, which is not payable until title is perfected, 
is demurrable, if it contains no allegation that the 
title is perfect.°* Where, in a suit in equity to re- 
cover purchase money, the purchaser pleads acknowl- 
edgment of payment recited in the deed, he must 
further plead the actual intention of the vendor by 
such recital to exonerate him from payment of the 
purchase money.°* It has been held that a purchas- 
er’s claim for damages as a set-off, in order to be 
considered, must be set forth by a cross bill.°* 


[§ 1545] 4. Relief Granted and Decree. In a suit 
in equity for purchase money the court has power 
to protect all the equities of the parties, and to re- 
fuse or grant relief accordingly, when the rights 


under the contract are determined,°® and, if neces- 


PURCHASER [66 C.J.] 1461 
sary, may order a:sale for the satisfaction of the 
moneys due.°® The decree, however, must not be 
uncertain or erroneous in substance.®°? Where the 
land is sold by the acre, and there is a question as 
to the number of acres in the tract, a decree on a 
note or bond given for the purchase price should not 
be entered until the number of acres has been as- 
certained;®8 and where there is doubt as to the 
vendor’s title, such doubt should be settled before 
entering a decree against the purchaser without al- 
lowing an abatement.°® 


[§ 1546] 5. Redemption after Sale. Where the 
vendor or assignee of the purchase-money notes levies 
on the purchaser’s interest under a judgment in his 
favor for the purchase money, and purchases the 
same at the execution sale, the purchaser, or those 
claiming under him, have a right to redeem and to 
have a conveyance of the property on payment of the 
purchase money.®° 


XI. REMEDIES OF PURCHASER 


[§ 1547] A. In General*—1i. Enumeration of Rem- 
edies. Arising out of the relationship of vendor and 
purchaser, there are numerous remedies open to 
the purchaser, depending on the particular circum- 
stances under which he may desire to maintain an 
action.*! The principal remediés available to the 
purchaser are actions to recover purchase money 
paid,®? including the enforcement of his lien there- 


100 N.C. 272. 


54. 
Co., 82 F. 952. 


of any allegation that the bonds for 
the purchase money have not been de- 
livered, where the bill, unknown to 


Sper ee ends Admin 9 St. | .,55, Day v- Cole, 22 N-W. 811, 56 
503, 86 Va. 81. Mich. 294. 
[a] Where defendant’s answer ad- 


Brisco v. Minah Consol. 


for;®® actions for the value of-improvements and 
for other outlays,®* including the recovery of money 
expended in examining and clearing the title;®° ac- 
tions to recover damages for breach of’ contract,°® 
and actions in equity for specific performance of 
the contract of sale,®7 or to enjoin collection of the 
purchase money by the vendor.®* Depending on the 
particular circumstances of the ease, the purchaser 


[a] Possession of adverse claim- 
ant.—Where doubt is cast on vendor’s 
title by possession of an adverse 
claimant, before decreeing against the 
purchaser, without allowing an abate- 
ment, the court should direct an in- 
quiry by a commissioner to ascertain 


Min. 


[b] Waiver.—On a bill filed to sub- 
ject land to sale for payment of pur- 
chase money, the sale was resisted on 
the ground of deficiency in quantity. 
It appeared that the land was first 
bought by the acre, but in consequence 
of an agreement by the purchaser to 
take it at the quantity for which the 
vendor held it, the survey was stop- 
ped. It was‘held that the vendee had 
waived the right to set up the defense 
of deficiency. Peers v. Barnett, 12 
Gratt. (53 Va.) 410. 


50. Day v. Cole, 22 N.W. 811, 56 
Mich. 294. 


51, Day v. Cole, supra. 


[a] Not demurrable generally.—A 
bill to obtain payment for land con- 
tracted to be sold is not demurrable 
generally on the ground that com- 
plainant does not own the title to all 
the lands, but that part of it is in one 
of defendants; if all parties are in 
court it is enough, and a demurrer 
admits them to be there if so alleged. 
opie Vv. @ole..22) N.w. 811, 56° Mich: 

4, 

[b] Bill held sufficient.—A bill 
which alleges the sale of land, the 
price per acre for which it was sold, 
and that the purchaser took imme- 
diate possession of the land under 
the sale and has been in continuous 
and peaceable possession thereof ever 
since the sale but refuses to pay the 
balance of the purchase money, is suf- 
ficient, and a demurrer thereto is 
properly overruled. Tracewell  v. 
Boggs, 14 W.Va. 254. 


52. Heidelberg v. Taylor, (Miss.) 
25 So. 166. 
53. Shaw v. Williams, 6 S.E. 196, 


mits that his cash payments do not 
amount to value of land, it is error 
to refuse plaintiff relief in an equita- 
ble action by the owner of negotiable 
notes given for the unpaid price of 


the land. Hammond vy. Patterson, 123 
N.W. 304, 85 Neb. 362. 
{[b] Harmless error.—Where, in 


an action for the price of land sold, 
the court gives judgment for the ven- 
dor, the amount to be paid on the ten- 
der of a good and sufficient deed, the 
purchaser suffers no injury by reason 
of a delay from the entry of the de- 
cree until the tender of the deed, 
where during that time the property 
did not depreciate, and the court held 
that the interest on the price should 
be abated from the time of the decree 
until the title was perfected. Horne 
Fee CATRLALDHER: 57 S.E. 238, 128 Ga. 


56. Day v. Cole, 22 N.W. 811, 56 
Mich, 294. 


57. Angel v. Bashaw, 73 A. 23, 82 
Vt. 252, 18 Ann.Cas. 449 (holding that, 
in a suit by a vendor against the pur- 
chaser, where the purchaser is prop- 
erly held chargeable with taxes as- 
sessed, after the purchase, and for 
which the vendor is liable because the 
premises are set to him in the grand 
list, provisions of decretal orders per- 
mitting payment thereof in the first 
instance by either party, without reg- 
ulating the exercise of the option, 
makes the orders neither void for un- 
certainty nor erroneous in substance). 


58. Chapman’s Adm’r y. Robinson’s 
Adm’r, 9 W.Va. 548. 

59. Smith v. Parsons, 11 S.E. 68, 
33 W.Va. 644. 


the character of the title of such ad- 
verse claimant. Smith v. Parsons, 11 
S.E. 68, 33 W.Va. 644. 

60. Moore & Cail v. Anders, 14 Ark. 
628, 60 Am.D. 551; Pixlee v. Osborn, 
48 Mo. 313: Lumley v. Robinson, 26 
Mo. 364. See Pentland v. Mackissock, 
23 Man. 1 (allowing three months for 
purchaser’s redemption). 


goat See infra text and notes 62- 
76. 


Cross references: 


Rights and liabilities of purchaser 
pendine suit see Lis Pendens §§ 109-— 


Statute of frauds affecting remedy 
of purchaser see Frauds, Statute of 
§§ 129-233; and infra § 1558. 


62. Recovery of purchase money 
paid see infra §§ 1555-1635. 


63. Purchaser’s lien for repayment 
of purchase money paid see infra §§ 
1583-1595. 


64 Action for value of improve- 
ments aud for other outlays see infra 
§§ 1636, 1637. 


65. Recovery of money expended 
in examining and clearing title see in- 
fray §7 163i. 


66. Actions for breach of contract 
see infra §§ 1645-1721. 


67. Specific performance of con- 
tracts for sale of land in general see 
Specific Performance §§ 233-243. 


Purchaser of land entitled to en- 
force specific performance of contract 
of sale see Specific Performance § 74. 

€8. Enjoining collection of pur. 
chase money see infra §§ 1638-1643. 


*By LORENTZ B. KNOUFF (§§ 1547-1554). 
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may also bring an action in equity for the rescis- 
sion®® or reformation’® of the contract, for am abate- 
ment of the purchase price,‘t or he may sue to re- 
cover possession of the land,’? or for breach of cove- 
nant, where the contract of sale has been consum- 
mated by the execution and delivery of a deed of 
The remedies for fraud,’* to parti- 
tion the land,*® or to quiet title thereto™® are also 


conveyance. ‘3 


available to a purchaser. 


69. Rescission: 


By purchaser of contract for sale of 
land in general see supra §§ 423- 
513; 

Of contracts in general see Cancella- 
tion of Instruments 9 C.J. p 1154. 


Or cancellation of deeds see Deeds 
§ 476. 
70. Reformation of contract for 
sale of land in general see Reforma- 
tion of Instruments 53 C.J. p 901. 


Contract for sale of land as an in- 
strument which may be reformed see 
Reformation of Instruments § 19 text 
and note 46. 

Purchaser as person entitled to ref- 
ormation of contract for sale of land, 
or of conveyance see Reformation of 
Instruments §§ 119-121. 

71. Abatement of purchase price 
in general see supra §§ 748-764. 

72. Recovery by purchaser of pos- 
Session and of mesne profits see in- 
fra § 1644. 

Remedies of purchaser where ven- 
dor after conveyance has retained pos- 
session of the property conveyed in 
general see Ejectment 19 C.J. p 1021; 
Trespass 63 C.J. p 876; Trespass to 
Try Title 63 C.J. p 1150. 

73. See supra §§ 447-449. 

Actions for breach of covenant in 
general see Covenant, Action of 15 C. 
J. p 1187; Covenants §§ 169-259. 


74. Fraud in contracts in general 
see Contracts §§ 279~309. 

Actions for fraud in general see 
Fraud §§ 1265-272. 

75. Who may maintain suits for 
partition in general see Partition §§ 
164-207. 

Actions for partition in general see 
Partition §§ 209-549. 


76. Actions to quiet title in general 
see Quieting Title §§ 132-293. 

77. Election of remedies in general 

_ see Election of Remedies 20 C.J. p 1. 


78. Lyon v. Annable, 4 Cenn. 350; 
Mercer County State Bank of Man- 
haven v. Hayes, 159 N.W. 74, 34 N.D. 
601; Riverside Residence Co. v. Hus- 
ted, 64 S.E. 958, 109 Va. 688; New- 
berry v. Ruffin, 45 S.E. 733, 102 Va. 
73. And see cases infra this note. 


[a] What constitutes election to 
affirm.—W here the sole objects of the 
purchaser’s action are to recover 
damages for the vendor’s fraud and 
to secure a cancellation of a mortgage 
held by the vendor on the land pur- 
chased by plaintiff from defendant, 
the purchaser has elected to stand on 
the contract, and not to rescind it. 
Wendell v. Ozark Orchard Co., (Mo. 
App.) 200 S.W. 747. 


[b] What constitutes election to 
rescind.—(1) The purchaser’s bring- 
ing an action to recover money paid 
under a contract for the sale of real- 
ty constitutes an election by the pur- 
chaser to disaffirm the contract. Cox 
v. Grose, 122 So. 518, 97 Fla. 848 [foll 
127 So, 341, 99 Fla. 654]. (2) Where 
the purchaser notified the vendor of 
his intention to rescind the contract 
because of misrepresentation as to 
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ages.8° 


the boundaries of the land, and then 
made declarations inconsistent with 
the idea of rescission and proceeded to 
lease the land, offer it for sale, and 
to exercise all the usual acts of own- 
ership over it, there was no sufficient 
election on the part of the purchaser 
to rescind the contract. McCane v. 
Wokoun, 179 N.W. 332, 189 Iowa 1010. 
(3) The mere use of the word “re- 
scind”’’ in notices served on the ven- 
dor does not warrant the conclusion 
that the purchaser intended to con- 
tent itself with a technical rescission, 
when the notices considered in their 
entirety manifest on their face the 
intention of the purchaser to hold the 
vendor for damages because of its 
breach of land contracts. Miswald- 
Wilde Co. v. Armory Realty Co, 
(Wis.) 248 N.W. 492 [motion gr 244 
N.W. 589, and mod on other grounds 
246 N.W. 305]. 


[c] Nature of action in case of re- 
scission.—General assumpsit is an 
appropriate remedy for the purchaser 
where he elects to rescind the contract 
and recover back purchase money paid 
thereunder. Cox v. Grose, 122 So. 513, 
te a 848 [foll 127 So. 341, 99 Fla. 
654]. 

Election between affirmance and re- 
scission in general see Contracts § 
653. 


79. Ala.—Greene v. Allen, 32 Ala. 


215; Haynes v. Farley, 4 Port. 528. 


Cal.—Buckmaster v. Bertram, 200 
P. 610, 186 Cal. 673; Felger v. Coward, 
35 Cal. 650. 

Conn.—Grippo v. Davis, 104 A. 165, 
92 Conn. 6938. 


Fla.—Norris v. Eikenberry, 137 So. 
128, 103 Fla. 104 [eit Cyc]. 


Ind.—-Baltimore, ete, R. Co, v. 
Adams, 60 N.E. 1004, 27 Ind.App. 185. 


Iowa.—Barron v. Easton, 3 Iowa 76. 
La.—Southport Mill vy. Friedrichs, 
132 So. 346. 
A yds v. Atkinson, 21 Mich. 
Mo.—Otto v. Young, 127 S.W. 9, 227 
Mo. 198. 


N.Y.—Baumann y. Pinckney, 23 N. 
E. 916; 118 N.Y: 618; Stone vy. Lord, 
80 N.Y. 60; Jones v. Barnes, 94 N. 
Y.S. 695, 105 App.Div. 291; Stuyvesant 
v. Weil, 57 N.Y.S. 592, 26 Misc. 445 [aff 
60 N.E. 738, 167 N.Y. 421, 82 N.Y.Civ. 
Proc. 127, 53 L.R.A. 562 (rev 58 N.Y.S. 
697, 41 App.Div. 551, 29 N.Y.Civ.Proc. 
319) ]. 

N.C.—Rodman v. Robinson, 47 S.B. 
19, 1384 N.C. 508, 101 Am.S.R. 877, 65 
L.R.A. 682. 


Tex.—Taylor v. Rowland, 26 Tex. 
293; Blair v. Bird, (Civ.App.) 20 S.W. 
(2d) 843; Clifton v. Charles, 116 S.W. 
120, 53 Tex.Civ.App. 448. 


Vt.—Fowler v. Sands, 50 A. 1067, 
73 Vt. 236. 


Va.—-Davis v. Buery, 114 S.E. 773, 
DVS "Sse b2%, Lote Vian 322. 


Wis.—Miswald-Wilde Co. v. Armory 
Realty Co., 2438 N.W. 492 [reh gr 244 
N.W. 589, and mod on other grounds 
246 N.W. 589]. 


[§§ 1547-1548 


[§ 1548] 2. Election of Remedies’’—a. Affirm- 
ance or Rescission of Contract. 
has failed to perform his part of the contract, the 
purchaser, in choosing his remedy, must elect either 
to affirm or to disaffirm or rescind the contract.7® 
If he chooses to affirm the contract, he may either 
bring an action in equity for its specific perform- 
ance’® or he may sue the vendor at Jaw for dam- 
If the purchaser elects to disaffirm or re- 


When the vendor 


Man.-—LeNeveu v. McQuarrie, 21 
Man. 399. 
Que.—Lapierre v. Magnan and 


Viens, 42 Que.Super. 59, 2 Dom.L.R. 
544, 

See Seiberling v. Miller, 69 N.E. 
800, 207 Ill. 443 [aff 106 Ill.App. 190] 
(recognizing rule). 

See also Nolan v. Gonzaga, 16 Philip- 
pine 306 (holding that, where a debtor 
executes to his creditor a formal con- 
tract of sale of land under pacto de 
retro for a stipulated term and for 
the amount of the debt as the selling 
price, if after the lapse of the term 
the vendor has not succeeded in re- 
purchasing the property sold, which 
he still continues to possess, the pur- 
chaser’s right of action is not that 
provided for collection of the selling 


price, but that for recovery of the 
property). 
[a] Reason for rule.—‘‘When equi- 


ty decrees specific performance, it is 
upon the ground that the remedy at 
law is inadequate; but when the con- 
tract is for the sale of land it is con- 
sidered that damages are necessarily 
inadequate and hence, if the 
other equitable conditions exist,—if 
the contract is in writing, or taken 
out of the statute of frauds by acts 
of the parties,—if it is upon sufficient 
consideration, mutual, concluded, cer- 
tain, clear, fair, and above board, and 
capable of just and exact enforcement 
by decree, it is almost a matter of 
course, although spoken of as a mat- 
ter of sound discretion, to enforce its 
performance.” Fowler v. Sands, 50 A. 
1067.72 Vt. 236. 

[b] Action on title bond.—Where 
the vendor has executed a penal bond 
conditioned on his conveyance of a 
good title under the terms of the con- 
tract, after breach of the contract by 
the vendor, the purchasér may either 
proceed for specific performance or 
sue on his bond for title. Greene vy. 
Allen, 32 Ala. 215; Haynes v. Farley, 
4 Port. (Ala.) 528. 


Right of purchaser to enforce spe- 
cific performance of contract of sale 
See Specific Performance §§ 74, 239. 
Sree Ala.—Greene v. Allen, 32 Ala. 

Cal.—-Buckmaster y. Bertram, 200 
P. 610, 186 Cal. 673; Lemle v. Barry, 
183 P. 150, 181 Cal. 1. See Alvarez v. 
Brannan, 7 Cal. 503, 68 Am.D. 274 (rec- 
ognizing rule). 


Conn.—Lyon vy. Annable, 
350. 


Fla.—Norris vy. Hikenberry, 137 So. 
128, 103 Fla. 104 [cit Cyc]. See Cox 
v. Grose, 122 So. 513, 97 Fla. 848 [foll 
127 So. 341, 99 Fla. 654] (recognizing 
rule). 

Ind.—Baltimore, ete, R. Oo. S 
Adams, 60 N.E. 1004, 27 inate 185, 


Iowa.—Richardson y. Short, 207 N. 
W. 610, 201 Iowa 561 [mod 202 N.w. 
836];° White v. Harvey, 157 N.W. 152 
175 Iowa 213. { 


Me.—Doherty v. Dolan, 2 
677, 65 Me. 87. Hie 
Mich.—Miller vy. Smith, 103 N.w 
872, 140 Mich. 524; Corbett,v. Schulte, 


4 Conn. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1548] 


scind the contract, he may bring an action at law 
to recover the purchase price already paid*? or he 
may sue in equity for rescission of the contract.S? 
The purchaser may also elect to treat the vendor’s 
breach or default as a discharge and refuse to per- 
form further, and use the breach as a defense.** 


77 N.W. 947, 119 Mich. 249; Allen v. 
Atkinson, 21 Mich. 351. 


Minn.—Finnes v. Selover, Bates & 
Co., 113 N.W. 883, 102 Minn. 334; Val- 
lentyne v. Immigration Land Co., 103 
N.W. 1028, 95 Minn. 195, 5 Ann.Cas. 
212; Reynolds v. -Franklin, 49 N.W. 
648, 47 Minn. 145. See Meyers v. 
Markham, 96 N.W. 335, 90 Minn. 2380 
(recognizing rule). 

Mo.—Otto v. Young, 127 S.W. 9, 
-227 Mo. 193; Terte v. Maynard, 48 
Mo.App. 463. 


N.Y.—Brownell v. Board of Educa- 
tion of Inside Tax Dist. of City of 
Saratoga Springs, 146 N.E. 630, 239 
N.Y. 369; Sternberger v. McGovern, 
RE MMENEY. ale Mie AD Pr eNVS. 0. ols 
Kountze v. Helmuth, 22 N.Y.S. 204, 67 
Hun 343 [aff 35 N.E. 656, 140 N.Y. 
432]; Dixon vy. Rice, 16 Hun 422; 
Heimburg v. Ismay, 35 N.Y.Super. 35; 
Church v. Bourne, 141 N.Y.S. 333, 79 
Misc. 629; Katz v. Henig, 66 N.Y.S. 
530, 32 Mise. 672. See Stuyvesant v. 
Weil, 57 N.Y.S. 592, 26 Misc. 445 [aff 
60 N.E. 738, 167 N.Y. 421, 32 N.Y.Civ. 
Proc. 127, 53 L.R.A. 562 (rev_58 N.Y. 
S. 697, 41 App.Div. 551, 29 INGA OL Vs 
Proc. 319)] (recognizing rule). 


N.D.—Mercer County State Bank 
of Manhaven vy. Hayes, 159 N.W. 74, 
34 N.D. 601. 

Or.—Ontario Advancement Co. V. 
Stevens, 231 P. 127, 113 Or. 564. 

Pa.—Orr v. Greiner, 98 A. 951, 254 
Pa. 308; Bricker v. Kline, 86 Pa.Super. 
594, See Roland vy. Tiernan, 8 Watts 
&S. 193 (recognizing rule). 

Tex.—Taylor v. Rowland, 26 Tex. 
293; Blair v. Bird, (Civ.App.) 20 S.W. 
(2d) 848; Clifton v. Charles, 116 S. 
w. 120, 53 Tex.Civ.App. 448. 


Va.—Davis v- Buery, “114 S.E. 773, 
115 S.E. 527, 134 Va. 322; Newberry v. 
Ruffin, 45 S.E. 733, 102 Va. 73; Stuart 
y. Pennis, 42 S.E. 667, 100 Va. 612. 


Wash.—Edwards v. Beck, LOG» PF. 
492, 57 Wash. 80. 


Wis.—Miswald-Wilde Co. v. Armory 
Realty Co., 243 N.W. 492 [reh gr 244 
N.W. 589, and mod on other grounds 
246 N.W. 305]; Bateman v. Johnson, 
10 Wis. 1. 

See Blue v. Green, 7 Alaska 47; 
Seiberling v. Miller, 69 N.E. 800, 207 
Tll. 443 [aff 106 Ill.App. 190]; Marcus 
vy. Clark, 70 N.E. 433, 185 Mass. 409; 
Kares v. Covell, 62 N.E. 244, 180 Mass. 
206, 91 Am.S.R. 271; Hurst v. Means, 
2 Sneed (Tenn.) 546; Hawkins v. Wil- 
son, 1 W.Va. 117 (all recognizing 
rule). 

[a] “When vendor’s title is hope- 
lessly bad, an action for specific per- 
formance is not proper, the remedy 
in such case being an action at law 
for damages. Stuyvesant v. Weil, 
57 N.Y.S. 592, 26 Misc. 445 [aff 60 N. 
E. 738, 167 N.Y. 421, 32 N.Y.Civ.Proc. 
j27, 538 L.R.A. 562 (rev 58 N.Y.S. 697, 
41 App.Div. 551, 29 N.Y.Civ.Proc. 
319)]. 

Actions by purchaser for breach of 
contract see infra §§ 1545-1721. 

gl. Alaska.—Blue ev. Green, 7 
Alaska 47. 

Cal.—Lemle v. Barry, 183 P. 150, 181 


Cal.'l. 
Conn.—Lyon Vv. 
350. 


Annable, 4 ‘Conn. 
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perform.*® 


128, 103 Bla. 104 [cit Cyc]; Cox v. 
Grose, 122 So. 513, 97 Fla. 848 [foll 
127 So. 341, 99 Fla. 654]. 


Iowa.—Wilhelm y. Fimple, 7 Am.R. 
117, 31 Iowa 131. 

Ky.—McKinny v. 
Marsh, 268. 

Mass.—Kares v. Covell, 62 N.E. 244, 
180 Mass. 206, 91 Am.S.R. 271. 


_N.Y.—Brownell vy. Board of Educa- 

tion of Inside Tax Dist. of City of 
Saratoga Springs, 146 N.E. 630, 239 
N.Y. 369; Church y. Bourne, 141 N.Y. 
S. 333, 79 Misc. 629. 


Or.—Ontario Advancement Co. v. 
Stevens, 231 P. 127, 113 Or. 564; Maf- 
fet v. Oregon, etc., R. Co., 80 P. 489, 
46 Or. 443. 

Pa.—Orr v. Greiner, 98 A. 951, 254 
Pa. 308. 


Tenn.—Hurst v. Means, 2 Sneed 546. 


Tex.-Hamburger & Dreyling v. 
Thomas, (Civ.App.) 118 S.W. 770 [aff 
126 S.W. 561, 103 Tex. 280]. 


Va.—Riverside Residence Co. y. Hu- 
sted, 64 S.E. 958, 109 Va. 688; New- 
berry v. Ruffin, 45 S.E. 7338, 102 Va. 
73. 

Wis.—Miswald-Wilde Co. v. Armory 
Realty Co., 243 N.W. 492 {reh gr 244 
N.W. 589, and mod on other grounds 
246 N.W. 305]. 


Can.—March v. 
COAWR SKS 

See Baltimore, etc., R. Co. v. Ad- 
ams, 60 N.E. 1004, 27 Ind.App. 185; 
Vallentyne v. Immigration Land Co., 
103 N.W. 1028, 95 Minn. 195, 5 Ann. 
Cas. 212 (both recognizing rule). 


But see Kerfoot v. Yeo, 20 Man. 129 
(where it was held that the purchas- 
er’s conduct in repudiating the con- 
tract and his failure to establish 
fraud in an action for deceit disenti- 
tled him to recover the purchase mon- 
ey paid). 


[a] Where contract provides for 
restoration of purchase money.— 
Where the purchaser, under the con- 
tract, is entitled to a restoration of 
the purchase money already paid in 
case of the vendor’s failure to fur- 
nish an abstract showing good ti- 
tle, the purchaser may recover such 
money with interest and such special 
damages as he may have incurred by 
reason of having been induced to en- 
ter into the contract. Hamburger & 
Dreyling v. Thomas, (Civ.App.) 118 
SW. 770 [aff 126 S.W. 561, 103 Tex. 
280]. 


[b], 


Watts, 3 A.K. 


Banton, 45 Can.s. 


Where vendor unable to per- 
form.—Where the vendor has placed 
himself in the position, or has permit- 
ted himself to be placed in the posl- 
tion, without fault on the part of the 
purchaser, that he cannot deliver the 
land sold in substantially the condi- 
tion it was when the contract of pur- 
chase was entered into, he is really 
in no better condition than if the ti- 
tle to the property sold was bad, and 
the purchaser who has paid a’ part 
or the whole of the purchase price 
may elect to disaffirm the contract 
and sue at iaw to recover the pur- 
chase money paid by him. Riverside 
Residence Co. V. Husted, 64 S.E. 958, 
109 Va. 688. 

Action by purchaser to recover pur- 
chase money paid see infra §§ 1555-— 


la.—Norris v. Bikenberry, 137 So.!1635. 
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The purchaser’s right of electing to affirm or to dis- 
affirm the contract and to bring an appropriate ac- 
tion can be lost only by his own act or laches,** but 
he must exercise such right within a reasonable time 
after discovery of the vendor’s failure or refusal to 
In the absence of fraud or mistake, the 


ee Ark.—Bellows v. Cheek, 20 Ark. 


Fla.—Nichols v. Bodenwein, 146 So. 
86, 659; Norris v. Hikenberry, 137 So. 
128, 103 Fla. 104 [cit Cyc]. 


Iowa.—Richardson vy. Short, 207 N. 
W. 610, 201 Iowa 561 [mod 202 N.W. 
836; White v. Harvey, 157 N.W. 152, 
175 Iowa 213. 

Ky.—Humble’s Heirs vy. Hinkson’s 
Heirs, 3 A.K.Marsh. 468. 


La.—Southport Mill v. Friedrichs, 
132 So. 346. 

N.Y.—Davis v. William Rosenzweig 
Realty Operating Co. 84 N.E. 943, 
192 N.Y. 128, 127 Am.S.R. 890, 20 L. 
R.A.N.S. 175. \ 


N.D.—Mercer County State Bank of 
Manhaven v. Hayes, 159 N.W. 74, 34 
N.D. 601. 

Tex.—Hausler vy. Harding-Gill Co., 
(Commn.App.) 15 S.W.(2d) 548; Hall 
v. Shirk, (Civ.App.) 35 S.W.(2d) 191. 


Va.—Riverside Residence Co. v. 
Husted, 64 S.E. 958, 109 Va. 688. 

Wis.—Miswald-Wilde Co. v. Armory 
Realty Co., 243 N.W. 492 [reh gr 244 
N.W. 589, and mod on other grounds 
246 N.W. 305]. 

See Blue v. Green, 7 Alaska 47; 
Key v. Jennings, 66 Mo. 356 (both rec- 
ognizing rule). 

{a] Where circumstances of case 
are complicated, the right of the pur- 
chaser to rescind the contract and 
recover back purchase money paid 
can be enforced only in equity, where, 
under the peculiar powers of that 
court, an account may be taken, the 
entire contract rescinded, and _ the 
parties placed in statu quo. Bellows 
v. Cheek, 20 Ark. 424. 7 


Action by purchaser to reScind con- 
tract for sale of land see supra 8§ 
493-504. 

Action to cancel or rescind contract 
in general see Cancellation of Instru- 
ments 9 C.J. p 1154. 

83. Miswald-Wilde Co. v. Armory 
Reality Co., (Wis.) 243 N.W. 492 [mo- 
tion gr 244 N.W. 589, and mod on 
other grounds 246 N.W. 305]. 

Vendor’s breach or default as de- 
fense in action by vendor for: 
Damages see Supra § 1526. 
Foreclosure of vendor’s lien see supra 

§§ 1223-1225. 

Recovery of: 
Possession see supra §§ 1330, 1331, 
Purchase money see supra §§ 1384— 


1432. : 
84. Reese v. Kirk,.29' Ala. 406; 
Consolidated Investments - 


Ltd hy. 
Acres, 12 Alta.L. 210. ‘ 


[a] Purchaser does not deprive 
himself of right to elect by bringing 
suit on a title bond, in which the 
lands are by mistake incorrectly de- 
scribed, and by defending a suit in 
equity for the correction of the mis- 
take. Reese v. Kirk, 29 Ala. 406. 


85. Key v. Jennings, 66 Mo. -356; 
Hart v. Handlin, 43 Mo. 171. But 
compare Hurst v. Means, 2 Sneed 


(Tenn.) 546 (where the purchaser un- 
der a title bond had paid a part of 
the price, but lost the land, because 
his vendor failed to .pay purchase 
money due from him to the original 
vendor, it being there held that he 
might at any time after eviction, and 
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purchaser cannot aftirm the contract in part and 


voseind it in parts! 


{\ 1549] bo At Daw or in Bquity—(1) In Gener- 

It the vendor tails to perform his part of the 
contract at the the fixed for performance, the ven- 
dor may bring an action at law to recover the pur. 
chase money already paid’ or tor damages for the 
The purchaser also 


al, 


vendor's breach of eontract ss 


has the option of proceeding in equity 
or for its reseisston 
The purchaser may also 
bring a suit in equity to enjoin the collection of the 


oo 


porformanee of the contract, 
and for complete rolet.!! 


purchase money by the vendor,®* 


x contract of purchase has been exeeuted by the de- 
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convey.’ 


8° for spocitie 


Although, atter 


livery and accoptance of & conveyance, & mere breach 


before the first vendor had enforced 
his Hen, recover back what he had 
so paid, and that he was not driven 
tO sue on the contract for damages 
simply because he did not adandon 
er resend it promptly after he had 
discovered that his vendor could not 
oonvey a clear title), 

ta] Delay in maki election.— 
The purchaser is not at liberty to hes- 
itate and delay, and wait for a future 
view of his own convenience or the 
> market value of the property, before 
Getermining the question of the at- 


who refuses to execute the contract 
of sale, the purchaser may regever 
@Gamages for the breach er the court 
ef equity may compel specitic per- 
formance, but the purchaser cannot 
recover possession in an action at law 
for unlawful detainer. Hawkins v. 
Wilsen, 1 W.Va. 117. 

Action by purchaser for damages 


fox breach of contract see infra Sf 
L45—1 TIT, 


S& See cases infra this note. 
{a] Where adequate remedy at 


fimnance or rescission of the contract. | aw—(1) It has been generally held 


Key v. Jennings, 66 Mo, $56; Hart v. 
Hana@lin, 48 Mo, 171, 

S& Demaret vy. Bennett, 29 Tex. 
262. 

fal Part adiirmance and part re- 


seission.— Where the title to the most 
material part of the land contracted 
to be purchased fails, the purchaser 
has an option to cancel the whole con- 
tract or to take the part with the 
perfect title and to cancel or ask com- 
pensation fer the residue only in case 
of fraud or mistake, and when netl- 
ther of these equitable grounds of 
relief are present the purchaser can- 
not affirm the contract as to part of 
the land and rescind as 

Demaret v. Bennett, 29 Tex. 

Partial rescission generally 
pra § 298, 

87. See supra § 1548 text and note 
$1, 

Action by purchaser to recover pur- 
ehase money paid see infra §§ 1555- 
1635, 

Rescission of contract by purchaser 
see supra §$§ 423-513; and infra §§ 
L5os-14T 4. 

S& See supra § 1548 text and note 
$Q; and cases infra this note. 


fa] Where purchaser not entitled 


to s c ormance.—(1) In case 
of the failure of the vendor of land 


to perform his part of the contract 
ef sale, it has been held that the 
fact that the purchaser could not en- 
foree specific performance of the con- 
tract will not bar the purchaser from 
his right of action at law to recover 
damages for such failure. Miller v. 
Smith, 108 NW, ST2, 140 Mich, 524 
«2) But it has also been held that a 
purehaser cannot recover damages 
for a cancellation by the vendor of a 
eontract for the sale of real estate 
an@ his resale of the property to an- 
other, where the purchaser could not 
have maintained an action for the 
specific performance of the contract 
had the resale not been made, Gil- 
bert v. Union Pao R. Co, U2 NW, 
359, TA Neb. 160, 

{>] Unilawfnl detainer.—W here 
the legal title remains in the vendor 


that a vendor can maintain an action 
in equity against his vendor te com- 
pel specitic performance of the cen- 
tract of sale although he has an ade- 
quate remedy at law. Park v. John- 
son, 4 Allen (Mass.) 259; Baumann v. 
Pinckney, 28 NES 916, 118 NY. 613; 
Jones vy. Barnes, 94 NVY.S. 695, 105 
Avop. Div. 291. (2) But where a pur- 
ehaser whe has been evicted from 
the premises merely seeks restitution 
of the purchase meney paid, he can- 
not maintain an action in equity for 
such recovery, since he has a com- 
plete remedy at law, the measure of 
recovery being the purchase price 
paid with interest frem the time of 
eviction, Abernathy v. Phillips, 1 
SE. 1138, S82 Va. 769. (3) And it has 
been held that a purchaser cannot 
maintain an action in equity for re- 
scission of the contract and recovery 
of purchase money paid, on the ground 
of fraud, where there exists an ade- 
quate remedy at law te recover the 
purehase money. Laubengayer v. 
Rohde, 183 NW. 535, 167 Mich. 605. 
(4) A purchaser may be left te his 
remedv at law to apply purchase mon- 
ey to a judgment of record against 
the property, but if the vender can- 
not or will not remeve the encum- 
brance and the purchaser would be 
subject to the added expense and de- 
lay of a suit at law to remove it, re- 
lief should be granted by a Dill of 
review to correct a decree of fore- 
elosure of the vendor's len in which 
no such prevision was made. Taylor 


v. Day, 186 So. TQ1, 102 Pla. 1006. 
one See supra § 1548 text and note 
as 

ae See supra § 1548 text and note 


Pack v. Whitaker, 65 SEL 496, 


92. 
T10 Va, 122, 

Bauitable relief against collection 
ee money see infra §$§ 1638-— 
84g, 

9S. Hiv. Provine, (Tex.Civ.App.) 
260 SAW, 681. 

S9& Detroit, ete, R. Ce. wo Griggs, 
12 Mich, 43, 


Bauitable set-off in general see Set- 
OF and Counterclaim S$ 410, 


{§ 1550} (2) Defective Performance by Vendor. 
Where the vendor is able te give but part perform- 
ance under the terms of the contract, the perehaser 
has the election to attirm the contract and preeeed 
with the purchase pro tanto and te seeure an abate- 
ment from purchase price for any defeet in title®* 


[$$ 1548-1930 


of covenant is not greund for reseission of the con- 
tract,’® the purchaser is not contined to his action 
on the covenant, but may seek relief in equity, as by 
asking to have existing encumbrances deducted from 
a mortgage given by him for the purchase money,** 
or by securing compensation for a loss due toe the 
vondor’s net owning all the land he contracted to 


95 Rogers v. Pattie, $1 SE. $97, 
86 Va. 498. 

{a] Notwithstanding purchaser's 
right te proceed at law on his cove- 
nants for tiNke, he has the right to 
geo inte a court of equity, on the 
greund of mistake, and recover com- 
pensation for a loss due to the ven- 
dors not owning all the lang which 
he contracted to conver. Rogers yY. 


| Pattie, 31 SEL S97, 96 Va. 498. 


96 U.S—Townsend v. Vanderwer- 
ker, 16 S.Ct. 258, 168 U.S. 171, 40 LL 
Ba. 383. 

Ala.—Bogan v. Daughdrill, 51 Ala. 
312. . 
Cal.— Garvey v. Lashells, 91 P. £98, 
151 Cal 526; Marshall v. Caldwell, 
41 Cal. 611. 

Celo.—Florence O72], ete.. Co. v. Me- 
Candiess, 58 P. 1084, 26 Colo. 534. 

Tii—Moere vy. Garighetti, 81 NE 

S26, 228 TH. 143, 10 Ann.Cas. 560; Ep- 
stein v. Kuhn, $0 N.E. 80, 225 Tl. 115, 
10 L.RLA.N.S. 117: Kuhn v. Eppstein, 
6 N.EL 145, 239 Til. 154, 2? LRANS. 
= Chappell v. MeKnight, 108 1. 
TQ. 
Towa.—Townsend v. Blanchard, 80 
NW. 519, 117 Iowa 36; Zebley v. 
3S Iowa 507; Presser v. Hil- 
denbrand, 23 Iowa 483. 

Mass.—Mareus vy. Clark, TQ N.E 
433, 185 Mass. 409; Tobin v. Larkin, 
67 N.E. 340, 183 Mass 389; Kares vy. 
Covell, 62 N.E_. 244, 180 Mass. 206, $1 
Am.S.R. 271; Davis v. Parker, 14 Al- 
len $4 [aff 12 Wall. (U.S.) 457, 20 Ik 
Ea. 287]. 

ich.—Wilkinsen v. 
N.W. 142, 125 Mich. 261. 
_Minn.—Mellin v. Woolley, 115 NW. 
654, 103 Minn. 49S, 22 L.R.A.N.S. 595 
[reh den 115 N.W,. 846, 103 Minn. 498, 
22 L.R.A.N.S. 595]; Johnsen v. Fuller, 
56 N.W. 813, 55 Minn. 262. 

Miss.—Wilson vy. Cox, 50 Miss. 133. 

N.J.—White v. Weaver, 61 A. 25, 6§ 
644; Melick v. Cross, 51 A. 


N.J.Eq. $1. 

N.Y.—People v. Stephens, Ti NY. 
527 [aff 51 How.Pr. 235]. See Palmer 
v. Gould, 39 N.E. 378, 144 N.Y. 671 
(recognizing rule). 

N.C.—Tillery vy. Land, 48 SE. S24, 
136 N.C. 537. 

Qhio.— Moore v. Moulten, 2 Cine. 
L. Bul. 323, 5 Ohio Dec. (Reprint) 534, 
6 Am.L.Rec. 466. 

Okl—Martin v. 
S82, 40 QI. 191. 


Pa.—Farber v. Blubaker Ceal Ca, 


Kneeland, $4 


Spaulding, 137 P. 


65 A. 551, 216 Pa. 209: Napier v. Dar ' 
lington, TQ Pa. 64; Barnes’ Appeal, : 
46 Pa. 330: Jackson v. Knight, 4 
Watts&S 412; Rohr v. Kindt, 3 Watts ‘ 


For later cases, developments ant changes in the law see Annotations, same title and section number, 


§ 1550] 


or misdeseription®’ of the land contracted to be 
purchased, or he may elect to abandon or rescind 
the contract because of such defect of title®’ or mis- 
deseription.°® If the title of the vendor is defec- 
tive, the purchaser also has the equitable right of 
electing to accept the defective title and to rely on 
the covenants in the deed as a protection against 
such defects, or to reject such title and recover back 
the purchase money paid,! or he may enjoin collec- 
tion of the purchase money by the vendor,? or re- 
cover on a bond for title.? Where the contract re- 
quires the vendor to convey within a specified time 
a good title* or a title satisfactory to the purchaser,° 
and provides that, if he does not so convey or if 
the title is not satisfactory, the vendor shall refund 
the purchase money paid, the only remedy of the 
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purchaser, if the vendor does not so convey or the 
title is not satisfactory, is a return of the purchase 
money as provided in the contract, and he cannot 
compel the vendor to convey or to clear the title. 
Where the vendor contracts to convey land free from 
encumbrances but is unable to do so, the purchaser 
may rescind the contract and recover compensatory 
damages.’ 

Deficiency in quantity of land conveyed.’ Where 
the vender is unable to convey the entire amount of 
land which he contracted to sell, the purchaser may 
affirm the contract and enforce its specifie perform- 
ance as to the land which the vendor is able to con- 
vey, with a deduction from the purchase price for 
the deficiency,” and damages for the breach of eon- 
tract as to the part which the vendor is unable to 


&S,. 563, 39. Am.D. 58. 

S.C.—Payne v. Melton, 48 S.E. 277, 
69 S.C. 370. 

Tenn.—Moses v. Wallace, 7 Lea 413. 


Va.—White v. Dobson, 17 Gratt. (58 
Va.) 262. 


Wash.—Hoyt vy. Rothe, 163 P. 925, 
95 Wash. 369. 

Wis.—O’Malley v. Miller, 134 N.W. 
840, 148 Wis. 393. 

Eng.—Burrow v. Scammell, 19 Ch. 
D. 175; Hooper v. Smart, L. R. 18 Ea. 
683; Western v. Russell, 3 Ves.&B. 
187, 35 Reprint 450; Paton v. Rogers, 
1 Ves.&B. 351, 35 Reprint 137. 


See Whittenburg v. Groves, (Tex. 
Commn.App.) 208 S.W. 901, 992 (rec- 
ognizing rule). 

And see infra §§ 1638-1643. 

fa] Sale by agent not authorized 
by all the owners.—Where an agent 
under authority from part only of the 
owners of a tract of land contracts 
to sell the whole, the purchaser is not 
bound to accept nart of the title, but 
is entitled to a deed of an undivided 
part equal to the interest of the own- 
ers who authorized the sale. Chap- 
pell v. McKnight, 108 Ill. 570. 


{b] 
paramount title.—A purchaser in pos- 
session of the property bought and 
paid for, who has not been evicted or 
threatened with eviction, and who 
neither alleges nor proves the exist- 
ence of an adverse paramount title to 
any part of the property, has no right 
to annex other property belonging to 
his vendor as an equivalent of a part 
of that included in his purchase, con- 
cerning tthe title to which he has 

‘doubts; nor can he under such cir- 

cumstances obtain a reduction of the 

price paid. Lanphier v. Adler, 43 So. 

146, 1E8 dua. 54, 

Cross references: 

Abatement of price in general see su- 
pra §§ 748-764. 

Abatement or compensation for defi- 
ciency or defect in general see Spe- 
cific Performance § 601. 

Rights of purchaser on refusal of: 
Husband of vendor to relinquish or 

convey curtesy or statutory es- 
nee see Specific Performance § 


Wife of vendor to relinquish or con- 
vey dower or statutory estate see 
Specific Performance §§ 60-62. 

Wife of vendor to release or con- 
vey homestead see Specific Per- 
formance § 64. 

Want or failure of consideration as 
ground for relief by injunction see 
Injunctions §§ 105-112. 

97. Melick v. Cross, 51 A. 16, 62 

N.J.Eq. 545; Robert’s Heirs v. Love- 


Where no eviction or proof of 


joy, 60 Tex. 253; Powell v. Elliott, L. 


R. 10 Ch. 424. 

98. Martin v. Spaulding, 137 P. 882, 
40 Okl. 191; Whittenburg v. Groves, 
(Tex.Commn.App.) 208 S.W. 901, 992. 

99: “Hoyt vo Rothe; 163° P. 925, 95. 
Wash. 369. 

1. Kinney v. Schlussel, 239 P. 818, 
116 Or. 376. 


Remedies of purchaser in case of 
defective title in general see supra §§ 
749-753; and infra §§ 1566-1569. 


2. Kilpatrick v. Dye, 12 Miss. 289; 
Roberts v. Hagan, 93 S.E. 619, 121 
Va. 6ie0 Se Packsive Whitaker, 1655.8: 
496, 110 Va. 122; Ralston vy. Miller, 
3 Rand. (24 Va.) 447-15 -Am-D> 704 
See Morgan v. Glendy, 22 S.E. 854, 92 
Va. 86; Koger v. Kane, 5 Leigh (32 
Va.) 606 (both recognizing rule). 


[a] In Virginia (1) to entitle a 
purchaser of real estate to relief in 
equity against the collection of the 
purchase money on the ground of de- 
fective title, where the sale has been 
consummated by the execution and ac- 
ceptance of a general warranty deed 
without other covenants, the title 
must be questioned by a suit either 
prosecuted or threatened, or it must 
be clearly shown that the title is de- 
fective. Roberts v. Hagan, 93 S.E. 
619, 121 Va. 573; Pack v. Whitaker, 


65 S.E. 496, 110 Va. 122; Morgan v. 
Glendy, 22 S.E. 854, 92 Va. 86; Koger 
v. Kane, 5 Leigh (32 Va.) 607; Ral- 


ston v. Miller, ‘3 Rand. (24 Va.) 44, 15 
Am.D. 704. (2) Where the vendor of 
land derived his claim thereto from 
the heirs of a decedent, uncertainty as 
to the existence of a will of such de- 
cedent, and as to its provisions if it 
does exist, does not constitute such 
clear defect in the title as to afford a 
successor of the purchaser ground for 
relief against payment of the pur- 
chase money. Roberts v. Hagan, su- 
pra. 

[b] In Porto Rico the right of the 
purchaser to withhold payment of the 
purchase money on account of defect 
in title, as granted by Civ. Code § 1405, 
is waived by the purchaser’s exten- 
sion of an already existent mortgage 
lien encumbering the property pur- 
chased. Costas v. Noriega, 33 Porto 
Rico 94. 

Enjoining collection of purchase 
money in general see infra §§ 1638— 
1643. 

8. Greene v. Allen, 32 Ala. 215; 
Dart v. McQuilty, 6 Ind. 391. 

4, barker v.) Critzger, 11 PP. 382, 35 
Kan. 459; Long v. Miller, 
409, 46 Minn. 13. 

What constitutes good title see su- 
pra §§ 532-575. 

5. Friendly v. Elwert, 105 P. 404, 
IP GO On et 125 P1085, 5b Orn b99, 


48 N.W. | 


Ann.Cas.1913A 357. 


Performance to satisfaction of pur- 
chaser in general see supra § 525. 

6. Right of purchaser to recover 
back purchase money on failure of 
vendor to furnish good title in gener- 
al see infra §§ 1566-1569. 

Effect of provision for liquidated 
damages or penalty see Specific Per- 
formance §§ 166-169. 


7. Aiple-Hemmelmann Real Es- 
tate Co. v. Spelbrink, 111 S.W. 480, 
211 Mo. 671, 14 Ann.Cas. 652. See 


Grau v. Plaja, 29 Porto Rico 664 (ap- 
plying statute allowing similar re- 
lief). 

[a] Dower.—Where a husband 
contracted to convey land free from 
all encumbrances, but was unable to 
procure a release of his wife’s dower, 
the purchaser, if he does not choose 
to accept the husband’s deed alone 
with covenants of warranty, and take 
possession thereunder until evicted 
by the vendor’s widow in case she 
survived him, has the only alterna- 
tive of repudiating the entire contract 
and suing the husband for compensa- 
tory damages. Aiple-Hemmelmann 
Real HWstate. Co. v. Spelbrink, 111 S. 
W. 480, 211 Mo. 671. 

[b] In Porto Rico (1) under Civ. 
Code § 1386, a purchaser of an estate 
represented to be free from encum- 
brances, but which is burdened by a 
permanent nonapparent servitude or 
easement, may bring an action within 
one year from the date of execution 
of the instrument of sale for rescis- 
sion of the contract or for the proper 
indemnity,.or after one year may de- 
mand the indemnity within an equal 
period from the date of discovery of 
the encumbrance (Grau vy. Plaja, 29 
Porto Rico 664); (2) but such an ac- 
tion by a purchaser is at least prema- 
ture where he has not investigated to 
determine the actual existence of 
such a servitude (Grau v. Plaja, su- 
pra). 

8. Deficiency in quantity of land 
conveyed in general see supra §§ 450, 
711-715, 754-759, 1420, 1487; and in- 
fra §§ 1576, 1647. 

9. Ala.—Bass v. Gilliland’s Heirs, 
5 Ala. 761. 

Cal.—Quarg v. Scher, 69 P. 96, 136 
Cal. 406. 

Colo.—Cochrane v. Justice Mining 
Co., 26 P. 780, 16 Colo. 415. 

Ga.—Phinizy v. Guernsey, 36 S.E. 
796, 111 Ga. 346, 78 Am.S.R. 207, 50 
L.R.A. 680. 

Ill.—Cowan v. Kane, 71 N.E. 1097, 
PAN ben Ui eal say (7248 

Iowa.—Townsend v. Blanchard, 
N.W. 519, 117 Iowa 36. 

Kan.—Crockett v. Gray, 2 P. 809, 31 
Kan. 346. 
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convey,!°® or he may bring an action at law for dam: 
ages,t* in which action the vendor’s liability may be 
based on his fraud and deceit in misrepresenting the 
quantity of land;*? or the purchaser may elect to 
rescind, the contract and to sue at law to recover the 
purchase money paid,1* or he may bring an action 
in equity for the rescission of the contract and re- 
covery of the purchase money paid,'* or to enjoin 
collection of the purchase money by the vendor.'® 
One who, without receiving any consideration, joins 
in a deed as one of the grantors, merely for the pur- 
pose of perfecting the title, is not lable for a defi- 
cit in the quantity of land conveyed to the purchas- 
er.16 Where the purchaser has already received all 
the land which the vendor can convey, he may re- 
cover any excess of purchase money paid, in an ac- 


tion at law.1? 


Ky.—Morgan’s Heirs v. Boone’s 
Heirs, 4 T.B.Mon. 291, 16 Am.D. 153; 
McConnell’s Heirs v. Dunlap’s Dev- 
isees, Hard, 41, 3 Am.D. 723. 

Mo.—Lanyon vy. Chesney, 
568, 186 Mo. 540. 

Pa.—Andrews v. New Bethlehem 
Window Glass Co., 112 A. 90, 268 Pa. 
565. 

Va.—Hull v. Watts, 27 S.B. 829, 95 
Va. 10. 

W.Va.—Garrett v. Goff, 56 S.E. 351, 
61 W.Va. 221. 

Wis.—McFarlane v. Dixon, 187 N. 


85 S.W. 


W. 671, 176 Wis. 652, 48 A.L.R. 1; 
Docter v. Hellberg, 27 N.W. 176, 65 
Wis. 415. 


Ont.—Wardell v. Trenouth, 24 
Grant Ch. 465. 

10. McFarlane v. Dixon, 187 N.W. 
671, 176 Wis. 652, 48 A.L.R. 1. 

11. McConnell’s Heirs v. Dunlap’s 
Devisees, Hard. (Ky.) 41, 3 Am.D. 
723; Steinke v. Dobson, 134 N.W. 169, 
90 Neb. 616; West v. Carter, 103 P. 
21, 54 Wash. 236 [aff 106 P. 900, 57 
Wash. 699]; Maxwell v. Wilson, 46 
S.B. 349, 54 W.Va. 495; Burbridge v. 
Sadler, 32 S.H. 1028, 46 W.Va. 39. 


[a] A claim for compensation for 
deficiency in quantity of land convey- 
ed by deed, where the purchase mon- 
ey has been paid, is a mere personal 
demand, cognizable not only in equi- 
ty, but at law, and is subject to limi- 
tations. Burbridge v. Sadler, 32 S.E. 
1028, 46 W.Va. 39. 

Action by purchaser to recover 
damages for breach of contract where 
deficiency in quantity of land see in- 
fra § 1647. 

Measure of damages in action for 
breach of contract for deficiency in 
quantity of land see infra § 1718. 

12. Peterson vy. Poloms, 230 N.W. 
184, 250 Mich. 311; West v. Carter, 
103 P. 21, 54 Wash. 236 [aff 106 P. 900, 
57 Wash. 699]; Burbridge v. Sadler, 
32 S.E. 1028, 46 W.Va. 39. 


Election of remedies by purchaser 
in tort or contract see infra § 1553. 
13. Margolin v. Slowik, 17 Pa.Dist. 
108. 
Action by purchaser to recover pur- 


chase money where deficiency in 
quantity of land see infra § 1576. 
14. Hohertz v. Durham, (Tex.Civ. 


App.) 224 S.W. 549. 


15. Pack v. Whitaker, 65 S.E. 496, 
110 Va. 122; Koger v. Kane, 5 Leigh 
(32 Va.) 606. 


Equitable relief against collection | 


of purchase money in general see in- 
fra §§ 1638-1643. 
16. Alvey v. Logsden, (Ky.) 23 S. 
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tract. 


cy.18 


W. 865. 

17. Murdock v. Gilchrist, 52 N.Y. 
242. 

18. Norfolk Trust Co. v. Foster, 
78 Va. 413; Blessing’s Adm’rs v. 
Beatty, 1 Rob. (40 Va.) 304. See Cris- 
lip v. Cain, 19 W.Va. 438 (recogniz- 
ing rule). 

[a] Discussion of rule.—(1) It has 
been said that the principle on which 
equity gives relief in cases of defi- 
ciency in the estimated quantity on 
the sale of lands is that of mistake, 
whether the mutual mistake of the 
parties, or the mistake of one of 
them, occasioned by the fraud or cul- 
pable negligence of the other. Bless- 
ing’s Adm’rs v. Beatty, 1 Rob. (40 
Vai) 304. (2) However, the state- 
ment that mistake is sufficient basis 
for equity jurisdiction in cases of de- 
ficiency has been expressly disapprov- 
ed, and it has been held that fraud 
on the part of the vendor is necessary 
to the securing of an abatement from 
the purchase money for a deficiency 
in the quantity of land purchased. 
Crislip v. Cain, 19 W.Va. 438. 

[b] Where other land of vendor 
to be sold under execution.—Where 
the purchaser has contracted to pur- 
chase a specified number of acres of 
land, and has received a considerably 
lesser quantity, he may maintain a 
suit in equity to have the deficiency 
supplied out of other land of the ven- 


dor which has been ordered to be’ 


sold under execution, and the court 
will decree to the purchaser the de- 
ficiency, or, at his option, the money 
for which the excess sells. Norfolk 
Trust Co. v. Foster, 78 Va. 413. 


Effect of specifying quantity in 
contract of sale in general see supra 
§§ 217, 218. 


Performance with regard to quan- 
tity of land contracted for in general 
see Supra §§ 711-715. 

19. Clark v. Farnsworth, 53 P. 93, 
7 Kan.App. 167; Adams v. Porter, 57 
ae 526, 129 La. 1085, 39 L.R.A.N.S. 

Construction of contract as sale for 


gross sum without specifying quanti- 
ty see supra § 216. 


20. Rich v. Scales, 91 S.W. 50, 116 
Tenn, 57. 
21. Election of remedies in actions 


for fraud in general see fraud § 128. 


22. Cal.—Hines v. Brode, 143 P. 
729, 168 Cal. 507. 

Colo.—Ponder y. Altura Farms Co., 
143 P. 570, 57 Colo. 519. 

Fla.—Norris v. Hikenberry, 137 So. 
128, 103 Fla. 104 [cit Cyc]. 
Mich.—Peterson v. Poloms, 230 N. 


W. 184, 250 Mich. 311; Laubengayer 


[§§ 1550-1551 


Contract to purchase specified quantity or specified 
Where the purchaser has contracted to pur- 
chase a specified quantity of land, and has received 
a considerably lesser quantity by the conveyance, 
he may maintain an action in equity to secure an 
abatement from the purchase price for the deficien- 
But it has also been held that, where the con- 
tract was to purchase a specified tract of land, the 
purchaser cannot recover additional land from the 
vendor to make up a deficiency in the size of the 
tract,!® nor can the purchaser recover compensation 
for such deficiency.”° 


[§ 1551] (3) Fraud or Mistake of Vendor.** 
Where the vendor, by fraud?? or mistake,?® did not 
truly describe the land contracted to be sold,?* or 
has misrepresented its quality,?® or quantity,?® or 


v. Rohde, 133 N.W. 535, 167 Mich. 605. 


Mo.—Owens v. Rector, 44 Mo. 389; 
Wendell v. Ozark Orchard Co., (App.) 
200 S.W. 747. 

N.Y.—Weigel v. Cook, 142 N.E. 444, 
237 N.Y. 136 [remittitur am 143 N.E. 
743, 237 N.Y. 563]; Davis v. William 
Rosenzweig Realty Operating Co., 84 
N.E. 943, 192 N.Y. 128, 127 Am.S.R. 
890, 20 L.R.A.N.S. 175; Krumm v. 
Beach, 96 N.Y. 398 [aff 25 Hun 293]; 
Pierce v. Hellenic American Realty 
Co., 135 N.Y.S. 606, 76 Misc. 475; For- 
ster v. Wilshusen, 35 N.Y.S. 1083, 14 
Misc. 520. 


Okl.—Burke v. Smith, 
57 Okl. 196. 

Or.—Hanna v. Hope, 168 P. 618, 86 
Or. 303. 


Pa.—Pearsoll v. Chapin, 44 Pa. 9. 


Tex.—Mason v. Peterson, (Commn. 
App.) 250 S.W. 142 [rev (Civ.App.) 
232 S.W. 567]; Riley v. Atmar, (Civ: 
App.) 213 S.W. 682; Kallison v. Po- 
land, (Civ.App.) 167 S.W. 1104. 


Wash.—French v. C. D. & E. Inv. 
Co., 195 P. 521, 114 Wash. 416. 


Wis.—Baker v. Becker, 141 N.W. 
804, 153 Wis. 369. 

Alta.—Consolidated Investments 
Ltd. v. Acres, 12 Alta.L. 210. 


Can.—Pagnuelo v. Choquette, 
Can.S.C. 102. 


23. Reese v. Kirk, 29 Ala. 406; Ma- 
son v. Peterson, (Tex.Commn.App.) 
250 S.W. 142 [rev (Civ.App.) 232 S.W. 
567]; Harkrider v. Capps, (Tex.Civ. 
App.) 250 S.W. 1093; Rogers v. Pat- 
tie, 31 S.H. 897, 96 Va. 498. 


24. Key v. Jennings, 66 Mo. 356; 
Mason v. Peterson, (Tex.Commn. ~ 
App.) 250 S.W. 142 [rev (Civ.App.) 
232 S.W. 567]. 


[a] When misdescription not 
ground for rescission.—Misdescrip- 
tion of land in a deed will not author- 
ize rescission of the contract of sale 
when it appears that the purchaser 
has been put into possession of the 
very land which he intended to buy 
and the vendor intended to sell, and 
that the purchaser has for several 
years retained undisputed possession; 
nor where the vendor offers to deliver 
a deed correctly describing the land. 
Key v. Jennings, 66 Mo. 356. 


25. Wicks v. German Loan & In- 
vestment Co., 129 N.W. 744, 150 Iowa 
112; Peterson v. Poloms, 230 N.W. 
184, 250 Mich. 311; Weigel v. Cook, 
142 N.H. 444, 237 N.Y. 136 [remitti- 
tur amended 143 N.E. 743, 237 N.Y. 
563]; Lunscheon v. Wocknitz, 111 N. 
W. 632, 21° S.D. 285. 


26. Deficiency in quantity of land 
in general see supra §§ 450, 711-715, 


157 P. 51, 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1551] 


has falsely or mistakenly represented that he has 
good title to the land contracted to be sold,?7 or has 
concealed?* or misrepresented?® the price for which 
he purchased the property, or has misrepresented 
the value thereof,?® or, in refusing to convey, has 
defrauded the purchaser,?! or has conveyed property 
other than that contracted to be purchased,*? the 
purchaser may disaffirm the contract and sue to re- 
cover the purchase money at law,?? together with any 
special damages which he may have sustained,*4 
or bring an action in equity for rescission of the 
contract and recovery of the purchase money,®° or 
he may affirm the contract and retain all he ean get 
under it, and bring an action at law for damages.?°® 
The purchaser also has the election to go into equity 


754-759, 1420, 1437, 1550; and infra 


§§ 1576, 1647. 

27.. Alvarez v. Brannan, 7 Cal. 503, 
68 Am.D. 274; Lyon v. Annable, 4 
Conn. 350; Freer v. Denton, 61 N.Y. 
492; Lamerson vy. Marvin, 8 Barb. 
(N.Y.) 9; Howe v. Martin, 23 Okl. 
561, 102 P. 128, 1388 Am.S.R. 840. See 
Hart v. Handlin, 43 Mo. 171 (recog- 
nizing rule). 

{a] When misrepresentation as to 
title not ground for rescission.—Hr- 
roneous representations as to the ti- 
tle of land made by the vendor with- 
out fraud, pending the negotiation 
for sale, will not authorize a rescis- 
sion of the contract, if the purchaser 
has received a warranty deed, and has 
taken and continued to retain posses- 
sion without opposition. Key v. Jen- 
nings, 66 Mo. 356. 


28. Fardy v. Buckley, 121 N.E. 77, 
231 Mass. 377. 

[a] Where fiduciary relation be- 
tween vendor and purchaser.—W here 
a relation of trust and confidence ex- 
ists between the vendor and purchas- 
er, and the vendor does not disclose 
to the purchaser the price which he 
paid for the property, the purchaser 
has the right at law to rescind the 
contract of purchase or, retaining the 
property, to seek damages for any 
fraudulent misrepresentation of fact. 
In the choice of remedies the pur- 
chaser also has the right to resort to 
equity for a rescission, or, if he shall 
elect to keep the property, to have the 
vendor account to him for his secret 
profit. The purchaser is entitled to 
keep the property at the price which 
jt had cost the vendor when it was 
conveyed to the purchaser. Fardy v. 
Buckley, 121 N.E. 77, 231 Mass. 377. 


29. Peterson v. Poloms, 230 N.W. 
184, 250 Mich. 311; Ettar Realty _Co. 
v. Cohen, 148 N.Y.S. 625, 163 App.Div. 
409. 

30. Peterson v. Poloms, 230 N.W. 
184, 250 Mich. 311. 

31. Kizer v. Lock, 9 Ala. 269. 

32. WHarkrider v. Capps, (Tex.Civ. 
App.) 250 S.W. 1093. 


33. Cal.—Hines v. Brode, 143 P. 
729, 168 Cal. 507; Alvarez v. Brannan, 
7 Cal. 503, 68 Am.D. 274; Fitzhugh 
v. University Realty Co., 188 P. 1023, 
46 Cal.App. 198. 


Conn.—Lyon v. Annable, 
350. 

Fla.—Norris v. Eikenberry, 137 So. 
128, 103 Fla. 104 [cit Cyc]. 


Mass.—Fardy v. Buckley, 121 N.E. 
77, 231 Mass. 377. 


Mich.—Peterson v. Poloms, 230 N. 
WwW. 184, 250 Mich. 311; Laubengayer 
v. Rohde, 133 N.W. 535, 167 Mich. 
605. 

N.Y.—Weigel v. Cook, 142 N.E. 444, 
237 N.Y. 136 [remittitur am 143 N.E. 


4 Conn. 
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veyed.?® 


for the deeeit.*° 


743, 237 N.Y. 563]; Freer v. Denton, 
61 N.Y. 492; Lamerson v. Marvin, 8 
Barb. 9; Pierce v. Hellenic American 
hecmgs Cos, 1385°N.Y:S. 606, °76.Misc. 


Okl1.—Burke v. Smith, 157 P. 51, 57 
Ok. 196. 


Or.—Hanna v. Hope, 168 P. 618, 86 
Ory303: 


Pa.—Pearsoll v. Chapin, 44 Pa. 9. 


Tex.—Mason y. Peterson, (Commn. 
App.) 250 S.W. 142 [rev (Civ.App.) 
232 S.W. 567]; Riley v. Atmar, (Civ. 
App.) 213 S.W. 682; Kallison v. Po- 
land, (Civ.App.) 167 S.W. 1104. 


Wis.—Baker v. Becker, 141 N.W. 
304, 153 Wis. 369. 
Can.—Pagnuelo v. Choquette, 34 


Can.S.C. 102. 

See Lunscheon v. Wocknitz, 111 N. 
W. 632, 21 S.D. 285; West v. Carter, 
103sP. 21, 54 Wash. 236" [aff -106 RP. 
900, 57 Wash. 699] (both recognizing 
rule). 

Action by purchaser to recover pur- 
chase money paid see infra §§ 1555- 
1635. 

84. Hines v. Brode, 143 P. 729, 168 
Cal. 507; Peterson v. Poloms, 230 N. 
W. 184, 250 Mich. 311. 

35. Ark.—Jarratt v. Langston, 138 
S.W. 10038, 99 Ark. 438. 

Fla.—Norris v. Eikenberry, 137 So. 
128, 103 Fla. 104 [cit Cyc]. 

Mass.—Fardy v. Buckley, 121 N.E. 
77, 231 Mass. 377. 

Mo.—Wendell v. Ozark Orchard Co., 
(App.) 200 S.W. 747. See Hart v. 
Handlin, 43 Mo. 171 (recognizing 
rule). 

N.Y.—Weigel v. Cook, 142 N.E. 444, 
237 N.Y. 136 [remittitur am 143 N.E. 
743, 237 N.Y. 563]; Davis v. William 
Rosenzweig Realty Operating Co., 84 
NEB 9 43, OQ NEY.) 1283927 Am. Sun, 
890, 20 L.R.A.N.S. 175; Forster v. 
Wilshusen, 35 N.Y.S. 1083, 14 Misc. 
520. 

Okl.—Burke v. Smith, 157 P. 51, 57 
Okl. 196. : 

Tex.—Mason v. Peterson, (Tex. 
Commn.App.) 250 S.W. 142 [rev (Civ. 
App.) 232 S.W. 567]; Harkrider v. 
Capps, (Civ.App.) 250 S.W. 1093. 

Wash.—French v. C. D. & E. Inv. 
Co., 195 P. 521, 114 Wash. 416. 


Alta.—Consolidated Investments 
Ltd. v. Acres, 12 Alta.L. 210. 


See Wicks v. German Loan & In- 
vestment Co., 129 N.W. 744, 150 Iowa 
112; Rogers v. Pattie, 31 S.E. 897, 96 
Va. 498 (both recognizing rule). 


Fraud and misrepresentavion as 


ground for rescission by purchaser. 


see supra §§ 454-457. 


Rescission by purchaser of contract 
for sale of land in general see supra 
§§ 423-5138. 
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on the ground of mistake and recover compensation 
for a loss ineurred by reason of the vendor’s not 
owning all the land which he contracted to convey,?7 
or to secure an abatement of the purchase price in 
case of fraudulent representation as to the quantity 
of land conveyed,** or in the case of a mistake where- 
by land other than that contracted for was con- 
It has been held that if, in case of the ven- 
dor’s fraud, the purchaser seeks more than a mere 
rescission of the contract, he must sue for damages 


One who has been induced to pur- 


chase land by means of the false representations of 
the vendor cannot exonerate himself from liability 
for the purchase price except by rescinding the con- 
tract and offering to reconvey the land on discovering 


36. Ala.—Reese v. Kirk, 29> Ala. 
406; Kizer v. Lock, 9 Ala. 269. 

Ark.—dJarratt v. Langston, 1388 S. 
W. 10038, 99 Ark. 438. 

Cal.—Hines v. Brode, 1438 P. 729, 
168 Cal. 507. See Fitzhugh v. Uni- 
versity Realty Co., 188 P. 10238, 46 
Cal.App. 198 (recognizing rule). 

Colo.—Ponder v. Altura Farms Co., 
143 P. 570, 57 Colo. 519. 

Fla.—Norris v. Hikenberry, 137 So. 
128, 103 Fla. 104 [cit Cyc]. 

Iowa.—Wicks v. German Loan & 
Investment Co., 129 N.W. 744, 150 
Iowa 112. 

Mass.—Fardy v. Buckley, 121 N.E. 
77, 231 Mass. 377. 

Mich.—Laubengayer v. Rohde, 
N.W. 535, 167 Mich. 605. 


Mo.—Owens v. Rector, 44 Mo. 389; 
Wendell v. Ozark Orchard Co., (App.) 
200 S.W. 747. 

N.Y.—Weigel v. Cook, 142 N.E. 444, 
237 N.Y. 136 [remittitur am 143 N.E. 
743, 237 N.Y. 563]; Krumm v. Beach, 
96 N.Y. 398 [atf 25 Hun 293]; Bttar 
Realty Co. v. Cohen, 148 N.Y.S. 625, 
163 App.Div. 409; Lamerson v. Mar- 
vin, 8 Barb. 9. 

Okl.-—Burke vy. Smith, 157 P. 51, 
57 Okl. 196; Howe v. Martin, 102 P. 
128, 23 Okl. 561, 138 Am.S.R. 840. 


Or.—Hanna v. Hope, 168 P. 618, 86 
Or. +303. 


S.D.—Lunscheon v. Wocknitz, 
N.W. 682, 21 S.D. 285. 


Tex.—Mason v. Peterson, (Commn. 
App.) 250 S.W. 142 [rev (Civ.App.) 
232 S.W. 567]; Harkrider v. Capps, 
(Civ.App.) 250 S.W. 1093; Riley v. 
Atmar, (Civ.App.) 213 S.W. 682; Kal- 
lison vy. Poland, (Civ.App.) 167 S.W. 
1104. 

Wash.—French v. C. D. & E. Inv. 
Co., 195 P. 521, 114 Wash. 416. 


Wis.—Baker v. Becker, 141 N.W. 
304, 153 Wis. 369. 


Action by purchaser for damages 
for breach of contract see infra §§ 
1645-1721. 

Action by purchaser in tort for de- 
ceit see infra § 1553. 


Action for deceit generally 
Fraud §§ 125-272. 


87. Rogers v. Pattie, 31 S.E. 897, 
96 Va. 498. 


38. Right of purchaser to abate- 
ment of purchase price in case of de- 
ficiency in quantity of land conveyed 
see supra §§ 1550, 754-759. 


39. Harkrider v. Capps, (Tex.Ciy. 
App.) 250 S.W. 1093. 

40. Pearsoll v. Chapin, 44 Pa. 9. 

Right of defrauded purchaser to 
maintain action in tort for deceit see 
infra § 1553. 
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the fraud.*1 


[§ 1552] c. For Damages or for Purchase Money 
Paid. When the vendor is unable or refuses to per- 
form his part of a contract for the sale of land, the 
purchaser may elect to rescind the contract and re- 
cover the purchase money already paid,*” or to affirm 
the contract and maintain an action for damages for 
its breach,** the purchaser having the right to elect 
to take whatever he can get under the contract and 
to hold the vendor liable for damages for the de- 
ficiency.44 Where the purchaser has been induced 
to enter into the contract by fraud on the part of 
the vendor, the purchaser may also elect to bring 
an action to recover the purchase money paid+® or 
to sue for the damages sustained as a result of such 
fraud.t® Where the contract for the sale of land 
fails of consummation but the vendor has not been 
euilty of a breach thereof, and has not acted in bad 
faith, the purchaser cannot recover damages from the 
vendor, his only right being to recover the purchase 
money paid.47 The purchaser cannot recover dam- 
ages where it appears from the terms of the contract 
that the parties did not contemplate an action for 
damages in case the vendor was unable to convey a 
good title.*® 


41. Soper v. St. Regis Paper Co.,] note 36. 


VENDOR AND PURCHASER 


[§§ 1651-1554 


[§ 1553] d. In Tort or Contract. One who has 
been induced by fraudulent representations of the 
vendor to enter into a contract for the purchase of 
land may elect to bring his action on the contract, 
and, affirming it, to sue for damages for its breach,*® 
or, rescinding it, to sue at law to recover the pur- 
chase money paid,®° or to bring an action in equity 
for rescission of the contract, in which action he 
is entitled to full relief.°! The defrauded purchaser 
may also elect to bring his action in tort for deecit.*? 
Where the purchaser has transferred goods to the 
vendor in payment for the land, and later rescinds 
the contract on account of the fraud of the vendor, 
the purchaser may either sue in trover for the goods 
or waive the tort and maintain an action of assumpsit 
for their value;*? but it has been held that when 
the consideration paid is land and claims against 
third persons, these cannot be recovered by the pur- 
chaser under a count for money had and reezived ex- 
cept to the extent that the vendor has converted such 
consideration into money.°* 

[§ 1554] 3. Inconsistent Remedies. The purchas- 
er cannot take proceedings both in affirmance of the 
contract of purchase and also in rescission there- 
of,°® sinee, in accordance with the general rule as 


Co. v. Adams, 60 N.E. 1004, 27 Ind. 


77 N.Y.S. 896, 38 Misc. 296. 

42. See supra § 1548 text and note 
81. 

Action by purchaser to recover pur- 
chase money paid see infra §§ 1555-— 
1635. 


43. 
80. 

Action by purchaser for damages 
for breach of contract see infra §§ 
1645-1721. i 

44. Kares v. Covell, 62 N.E. 244, 
180 Mass. 206, 91 Am.S.R. 271; Cor- 
bett v. Schulte, 77 N.W. 947, 119 
Mich. 249; Hurst v. Means, 2 Sneed 
(Tenn.) 546; Newberry v. Ruffin, 45 
S.E. 733, 102 Va. 738. 
See supra § 1551 text and notes 
and infra § 1573. 

46. See supra § 1550 text and notes 
11,12; and § 1551 text and note 36; 
and see infra § 1553. 


Actions for deceit generally see 
Fraud §§ 125-272. 


47. Hay v. Hollingsworth, 183 P. 
582, 42 Cal.App. 238. 


[a] Where consummation of con- 
tract dependent on approval of third 
party, according to its terms, which 
approval is withheld, the vendor does 
not act in bad faith in failing to com- 
plete the deal, and the purchaser can- 
not recover damages from the vendor 
for breach of contract, his only right 
being to recover the deposit already 
made as a part of the purchase price. 
Hay v. Hollingsworth, 183 P. 582, 42 
Cal.App. 238. 

48. Cross v. Freeman, 54 S.W. 246. 
22 Tex.Civ.App. 299. 


[a] Provision that purchaser 
should pay rent if vendor was unable 
to make a good title was held to pre- 
clude purchaser from maintaining an 
action for damages resulting from a 
failure of title. Cross v. Freeman, 
54 S.W. 246, 22 Tex.Civ.App. 299. 

49. Action by purchaser for dam- 
ages for breach of contract in gener- 
al see infra §§ 1645-1721. 

Right of purchaser to bring action 
for damages in case of fraud on part 
of vendor see supra § 1551 text and 


See supra § 1548 text and note 


45. 
33-35 ; 


50. Action by purchaser for recov- 
ery of purchase money paid in gen- 
eral see infra §§ 1555-1635. 

Right of purchaser to bring action 
to recover purchase money paid, in 
case of fraud on part of vendor see 
supra § 1551 text and note 33; and 
Intha powell onioe 

51. Fraud and misrepresentation 
as ground for rescission by purchaser 
see supra §§ 454-457. 


Right of purchaser to bring action 
in equity for rescission see supra § 
1551 text and note 35. 


52. Ponder v. Altura Farms Co., 
143 P. 570, 57 Colo. 519; Peterson v. 
Poloms, 230 N.W. 184, 250 Mich. 311; 
Thomas v. Beebe, 25 N.Y. 244; Clark 
v. Baird, 9 N.Y. 183; Ettar Realty 
Co. v. Cohen, 148 N.Y.S. 625, 163 App. 
Div. 409; Isman v. Loring, 115 N.Y.S. 
933, 130 App.Div. 850; Graves v. 
Spier, 58 Barb. (N.Y.) 349; Culver 
v. Avery, 7 Wend. (N.Y.) 380; War- 
dell v. Fosdick, 13 Johns. (N.Y.) 325; 
EKyers v. Burbank Co., 166 P. 656, 97 
Wash. 220. See Fitzhugh v. Uni- 
versity Realty Co., 188 P. 1023, 46 
Cal.App. 198; Laubengayer v. Rohde, 
133 N.W. 535, 167 Mich. 605; Whitney 
v. Allaire, 1 N.Y. 305 (all recognizing 
rule). 

[a] Where purchaser dispossessed 
by vendor for breach of contract, 
there can be no election of remedies 
on the part of the purchaser for the 
fraud of the vendor, but the purchas- 
er, can only bring an action for dam- 
ages for whatever misrepresentations 
have been made in inducing him to 
enter into the contract of purchase 
and go upon the land and use it for 
a time under the contract. Eyers v. 
pr lee is Co; 166 Ps 6565097 Wash: 

0. 


Election of remedies by party de- 
frauded in general see Contracts §§ 


304-309; Fraud § 128. 
53. Camp v. Pulver, 5 Barb. (N. 
YG) Gls 


54, Pearsoll v. Chapin, 44 Pa. 9. 

55. Cal—Lemle v. Barry, 183 P. 
TOOse on @alueele 

Ind.—Baltimore & Ohio S. W. R. 


App. 185. 

Iowa.—Richardson v. Short, 202 N. 
W. 836, 207 N.W. 610, 201 Iowa 561; 
White v. Harvey, 157 N.W. 152, 175 
Iowa 213. 


Mich.—Lowrie v. Gourlay, 71 N.W. 
174, 112 Mich. 641. 

Neb.—Steinke v. Dobson, 134 N.W. 
169. 90 Neb. 616. 

N.Y.—Brownell vy. Board of Educa- 
tion of Inside Tax Dist. of City of 
Saratoga Springs, 146 N.E. 630, 23 
N.Y....869° [reare den 148:-N.Ei T11j- 
Whalen y. Stuart, 87 N.E. 819, 194 N. 
Y. 496 [motion dén 88 N.E. 1134, 195 
N.Y. 524]. See Tamsen v. Schaefer, 
15 N.E. 731, 108 N.Y. 604 (recognizing 
rule). 

N.D.—Mercer County State Bank of 
Manhaven v. Hayes, 159 N.W. 74, 34 
N.D. 601. 

Or.—Kinney y. Schlussel, 239 P. 818, 
116 Or. 376; Ontario Advancement Co. 
wv. Stevens, 231° P: 127, 123 Or. 5643 


Pa.—Orr v. Greiner, 98 A. 951, 254 
Pa. 308. 


[a] Rule applied.—(1) Where the 
purchaser has filed a bill under Which 
he was entitled to specific perform- 
ance of the contract of sale, which 
was tendered to him and which he de- 
clined, he is estopped to maintain a 
suit at law to recover the purchase 
money paid. Lowrie v. Gourlay, 71 
N.W. 174, 112 Mich. 641. (2) When 
the purchaser has brought an action 
to have the contract of sale so re- 
formed as to enable him to recover 
back his deposit paid on execution of 
the contract, with damages, because 
of the alleged unmarketability of the 
title to the land contracted to be pur- 
chased, his assignee cannot later 
maintain an action for specific per- 
formance of the contract. Whalen v. 
Stuart, 87 N.E. 819, 194 N.Y. 496 [re- 
arg den 88 N.E. 1134, 195 N.Y. 524). 
(3) Where a purchaser has been de- 
frauded in an exchange of lands by a 
shortage in the quantity of land re- 
ceived, he may rescind the contract 
of exchange and return the property 
received by him, and insist on the re- 
turn of the property which he has 
conveyed in the exchange, or he may 


< 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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fo election between inconsistent remedies,®* he is 
bound by that remedy which he chooses first;>7 and 
he may not perform acts which proceed in affirmance 
of the contract and later maintain an action or de- 
fense based on the theory of rescission,®* nor may he 
rescind or abandon the contract and later seek to 
enforee it.°° It is held that a purchaser cannot have 
the relief afforded by a remedy in equity where he 
has already chosen a remedy at law,®° and that he 
cannot have both a remedy in equity for specific 
performance and a remedy at law for damages, but 
must elect between the two;*! but it has also been 
held that the fact that a purchaser has begun an 
action for damages against the vendor for breach of 
contract will not preclude him from later accepting 
specific performance from the vendor, since both 
remedies proceed in affirmance of the contract.®? 
A purchaser who, after knowledge of the fraud of 
the vendor, continues to perform his part of the con- 
tract, to receive its benefits, and to exact perform- 
ance from the vendor, cannot pursue an action 
against the vendor for deceit.®? But it has also been 
held that the making of payments by a purchaser 
with knowledge of the vendor’s fraud, on a note given 
for the purchase money, will not, as a matter of 


keep the property which he has re- 
ceived and bring an action at law for 


Damages for breach of: 
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law, operate as a waiver of the fraud.°* An action 
by the purchaser to recover purchase money paid 
has been held not to be inconsistent with the enforce- 
ment of a vendee’s lien against personal property 
of the vendor.®® 


[§ 1555] B. Recovery of Purchase Money Paid* 
°®—], Right of Action and Grounds of Recovery®’— 
a. In General. As a general rule, one who has made 
payments to another on account of the purchase 
price of land may maintain an action against the 
payee to recover the amount of such payments where 
no contract of sale and purchase has actually been 
entered into, or the contract made is invalid or un- 
enforceable,®* or where the contract has been re- 
scinded, either by mutual consent,®® or by the ven- 
dor,‘® or by the purchaser under a right so to do,71 
provided, it would seem, the payments sought to be 
recovered were not made after the contract had been 
rescinded ;*? and sums paid may also be recovered 
to the extent that they constitute an overpayment 
made as a result of mistake, duress, or fraud.7? In 
the absence of any such ground, however, and so 
long as the contract remains unrescinded, there ean 
ordinarily be no recovery by the purchaser of pay- 
ments made ‘thereunder.7* Where no money has 


405, 49 La.Ann. 1478. 


the damages sustained. After choos- 
ing the latter course, he cannot, in an 
action to recover damages, enforce 
the return of the property which he 
has conveyed in the exchange, or es- 
tablish a lien thereon. Steinke y. 
Dobson, 134 N.W. 169, 90 Neb. 616. 


56. Effect of election between rem- 
edies in general see Election of Reme- 
dies §§ 33, 34. 


57. Whalen v. Stuart, 87 N.E. 819, 
194 N.Y. 496 [motion den 88 N.E. 1134, 
195 N.Y. 524]: 


58. Shonsey v. Clayton, 187 N.W. 
113, 107 Neb. 695; Lamerson v. Mar- 
vin, 8 Barb. (N.Y.) 9; Caswell v. 
Blaek River Cotton, etc., Mfg. Co., 14 
‘Johns. (N.Y.) 453; Schrader v. Man- 
ville, 8 Sask.L. 83. 


59. Whittenburg v. Groves, (Tex. 
Commn.App.) 208 S.W. 901, 992. 
60. Davis v. Buery, 114 S.E. 773, 


115 S.E. 527, 134 Va. 322. 


61. Buckmaster v. Bertram, 200 P. 
610, 186 Cal. 673; Otto v. Young, 127 
*S.W. 9, 227 Mo. 193; Davis v. Buery, 
114 S.E. 773, 115 S.E. 527, 134 Va. 322. 


62. Tamsen v. Schaefer, 15 N.E. 
731, 108 N.Y. 604. 


63. Ponder y. Altura Farms Co., 
Mase. cow0 bai Colo. ol 9: 


[a] Reason for rule.—‘‘With re- 
spect to an executory contract, one 
may not, after the knowledge of the 
fraud, continue to carry it out, exact- 
ing performance from the other party 
to it, receive its benefits, and_ still 
pursue an action for deceit; and this 
is because continued execution with 
knowledge of the fraud signifies the 
ratification of a contract voidable for 
fraud, and so condones the fraud. 
Ponder vy. Altura Farms Co., 143 P. 
570) 572; 57% Colo. 519. 

64. Reger v. Henry, 150 P. 722, 48 
Okl. 759. 


65. Giarratano v. Mcllwain, 214 N. 
Y.S. 582, 215 App.Div. 644. 


66. Amount and items of recovery 
see infra §§ 1630-1634. 


Recovery of: 


Contract see infra §§ 1645-1721. 
Covenant see Covenants §§ 169-259. 
Overpayment see infra §§ 1575, 1576. 
Payment or deposit: 
In general see Payment §§ 280-341. 
On account of purchase price: 
As voluntary payment see Pay- 
ment § 285. 
In suit for specific performance 
see Specific Performance § 626. 
67. Nature and form of action see 
infra §§ 1596-1598. 


68. See infra §§ 1556-1559. 

69. See infra §§ 1561, 1562. 

70. See infra § 1563. 

71. See infra §§ 1564-1574. 

72. Fraser v. Ryan, 24 Ont.A. 441. 
73. See infra §§ 1575, 1576. 

74. <Ala.—Donaldson’s Adm’r_ v. 


Waters’ Adm’r, 30 Ala. 175; 
v. Spencer, 22 Ala. 460. 


ae ae Ned v. Hamblin, 37 Ark. 
626. 


Cal.—MecGibbon y. Schmidt, 155 P. 
460, 172 Cal. 70; Montgomery v. Paci- 
fic Coast Land Bureau, 29 P. 640, 94 
Cal. 284, 28 Am.S.R. 122; Gaffey v. 
Welk, 189 P. 300, 46 Cal.App. 385; 
Russell vy. Hawxhurst, 187 P. 146, 44 
Cal.App. 703; Francis v. Schrader, 
177 P.' 168, 38 Cal.App. 592. 


Idaho.—Hall v. Yaryan, 138 P. 339, 
25 Idaho 470. 

Ill.— Botsford v. Wilson, 75 Ill. 132. 

Ind.—Todd v. Collier, 53 Ind. 122; 
Johnson v. Houghton, 19 Ind. 359; 
Rinker v. Sharp, 5 Blackf. 185; Mor- 
ris v. Goodwin, 27 N.E. 985, 1 Ind.App. 
481. 

Iowa.—-Messenbrink  v. 
215 N.W. 232, 204 Iowa 223; 
more v. Griffey, 203 N.W. 244, 199 
Iowa 1080; Perrin v. Chidester, 139 
N.W. 930, 159 Iowa 31; Walters v. 
Miller, 10 Iowa 427. 


Kan.—Morrfis v. Derr, 40 P. 908, 55 
Kan. 569; Frederick v. Birkett, 15 P. 
510, 37 Kan. 536. 


La.——-Aronstein v. 


Waters 


Bliesman, 
Whit- 


Irvine, 22 So. 


*By EUSTACE W. TOMLINSON (§§ 1555-1576). 


Me.—Appleton v. Chase, 19 Me. 74. 


Mass.—Dickinson vy. Lee, 106 Mass. 
bids 


Mo.—Woods v. Straup, 63 Mo. 437; 
Woodward v. Van Hoy, 45 Mo. 300: 
Snyder v. Betker, 140 S.W. 328, 159 
Mo.App. 325. 


Mont.—Bautz v. Kuhworth, 1 Mont. 
133, 25 Am.R. 737. 


N.Y.—Jacobs v. Morrison, 32 N.E 
552, 136 N.Y. 101; Tiffany Realty Co. 
v. Estey Const. Corporation, 228 INDE 
S. 490, 223 App.Div. 458 [aff 166 N.B. 
319, 250 N.Y. 546 (rearg den 166 N.E. 
334, 250 N.Y. 588)]; Marsh v. Wyc- 
koff, 23 N.Y.Super. 202; Hohauser v. 
Berwin, 211 N.Y.S. 580, 125 Misc. 834; 
Scharrath v. Dermody, 117 N.Y.S. 968: 
Calder v. Jenkins, 16 N.Y.S. 797 [dism 
30 N.E. 1149, 1383 N.Y. 616]; Fuller v. 
Hubbard, 6 Cow. 13, 16 Am.D. 423; El- 
lis v. Hoskins, 14 Johns. 363. Com- 
pare Burchill y. Culgin, 4 N.Y.S. 850, 
52 Hun 610 mem (holding that, where 
two adjoining lots were conveyed to 
plaintiff and defendant respectively, 
by conveyances which by error omit- 
ted a strip at the rear of such lots, 
and afterward the grantor conveyed 
the whole of the strip to defendant, 
and plaintiff demanded from defend- 
ant a conveyance of that portion of 
the strip which lay in the rear of 
plaintiff's lot, but obtained it only by 
the payment of two hundred and fifty 
dollars, plaintiff was without right to 
recover the amount of such payment 
from, defendant, since the conveyance 
of the strip to defendant by the orig- 
inal grantor contained no provision 
that the title should go to any other 
person than himself, and defendant 
was in no privity with plaintiff and 
was under no obligation to convey 
any part of the strip to plaintiff, and 
so could exact any compensation he 
might deem proper for conveying it 
without giving plaintiff any right of 
action). 

Okl.—Hurley v. Anicker, 151 P. 593, 


51 Okl. 97, L.R.A.1918B 538. 
Or.—Anderson y. Hurlbert, 219 P. 
1092, 1096, 109 Or. 284 [cit Cyc]; 


Kruse v. Bush, 167 P. 308, 85 Or. 394. 
S.D.—Wayne v. Butterfield, 210 N. 
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been paid, an action as for the recovery 
ment will, of course, not le,*® the remedy, if any, 
in such ease being an action for breach of contract.7® 
A purchaser who has made a payment to the ven- 
authorized agent is not prevented from re- 
covering it by the fact that the agent has failed 


dor’s 


to ‘pay it over to his principal.” 


W. 663, 50 S.D. 463; Way v. Johnson, 

58 N.W. 552, 5 S.D. 237. 
Tex.—F'reeman v. Duncan, (Civ. 

App.) 1388 S.W. 1060; Hawkins v. 


Wells, 43 S.W. 816, 17 Tex.Civ.App. 360. 


Vt.—_Fay v. Oliver, 20 Vt. 118, 49 
Am.D. 764. 


Wash.—Price v. Loe, 105 P. 469, 56 
Wash. 253; Wooding v. Crain, 38 P. 
756, 10 Wash. 35; Distler v. Dabney, 
35 P. 138, L1L9,-7 Wash. 431; Hunt 
v. Stearns, 31 P. 468, 5 Wash. 167. 


Wis:—Birkhauser v. Schmitt, 
Wis. 316, 30 Am.R. 740. 


Wyo.—Hawkins v. Stoffers, 276 P. 
452, 456, 278 PB. 76, 40 Wyo. 226 [cit 
Cyc]. 

Man.—Yasne vy. Kronsen, 17 Man. 
301. 


Forfeiture of payments to vendor 
See supra §§ 314-422. 


75. MclIndoe vy. Cooley, 273 P. 1104, 
96 Cal.App. 90; Elder v. Chapman, 70 
Tll.App. 288 [rev on other grounds 52 
N.E. 10, 176 Ill. 142]; McHolland v. 
Treadway, 45 S.W.(2d) 903, 222 Mo. 
App. 212 [transf 41 S.W.(2d) 375, 328 
Mo. 721]. See Graham y. Graham, 56 
S.W. 708, 22 Ky.L. 123 (recognizing 
the rule). Compare Zierdt v. Kiel, 98 
Pa.Super. 604 (holding that, where 
the purchaser, by agreement with the 
vendor, takes possession of the prem- 
ises and cuts and disposes of a quan- 
tity of timber and sand therefrom, 
turning over the proceeds aS part pay- 
ment for the land in pursuance of the 
terms of his contract, he is not enti- 
tled to recover the amount of such 
payments where the vendor sells the 
property to a third person, since the 
purchaser did not acquire absolute ti- 
tle to the property while the contract 
remainded executory, and so the tim- 
ber and sand were and remained the 
vendor’s property, the value of which 
the purchaser should not be allowed 
to recover when the contract is re- 
seinded). 


[a] Thus, where a vendor contract- 
ed through a broker for the sale of 
land to plaintiff, and received as first 
payment a receipt for the broker’s 
commissions for making the sale, and 
the broker assigned his commissions 
to plaintiff in consideration of a share 
of the anticipated profits of the trans- 
action, the purchaser cannot recover 
back the alleged first payment, for, 
as no money had been paid, none could 
be recovered, and plaintiff's remedy 
was by suit for a breach of contract, 
in which he should allege and prove 
his own ability and readiness to per- 
form. Elder v. Chapman, 70 I1l.App. 
288 [rev on other grounds 52 N.E. 10, 
176 Ill. 142). 

76. Action for damages for breach 
of contract of sale see infra §§ 1645— 
1721 

77. 
Cc.L.R. 


45 


Christie v. Robinson, 4 Austr. 
1338. 

78. Cal.—Poetker v. Dyck, 257 P. 
185, 83 Cal.App. 771. — 

La.—Bradford v. Haas, 35 So. 493, 
111 La. 148. 

Mo.—British-American Portland Ce- 
ment Co. v. Citizens’ Gas Co., 164 S. 
W. 468, 255 Mo. 1, Ann.Cas.1815C 151. 

N.Y.—Nathan v. Weil, 226 N.Y.S. 
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of a pay- 


[§ 1556] b. Nonexistence, 
forceability of Contract—(1) In General. 
proposed contract for the sale and purchase of real 
property is never actually entered into,** as where 
the parties fail to agree,’® or where such a contract 
is unenforceable,*® as where it is too vague and in- 


[8§ 1555-1556 


or Unen- 
Where a 


Invalidity, 


definite’! or in instances where it is lacking in mu- 


456, 222 App.Div. 837; Cohn v. Smarr, 
212. IN. YeS) 304) (214. 0A pp Diva 589; 
Knickerbocker vy. Robinson, 82 N.Y.S. 
314, 838 App.Div. 614. 


Wis.—Helmholz v. Greene, 181 N.W. 
221, 173 “Wis. 306. 

Eng.—Chillingworth v. 
L.T.Rep.N.S. 808. 

See Montgomery Lodge No. 596, B. 
P. O. E. v. Massie, 49 So. 231, 159 Ala. 
437 (holding that, where a written 
proposition of sale expressly provides 
that it is withdrawn unless the bid 
for the land is received by a specified 
date, money paid by the intending 
purchaser to the vendor’s agents after 
such date may be recovered, since the 
contract under its own terms is not 
in effect and is not binding on the 
purchaser because not enforceable 
against the vendor); Foulkes v. 
Sengstacken, 163 P. 311, 83 Or. 118 
[rev reh 158 P. 952, 83 Or. 118] (hold- 
ing that, where parties entered into 
an oral contract for the sale and pur- 
chase of land, and the vendor deliv- 
ered a deed to one denominated an 
escrow agent, to be delivered to the 
purchaser on full payment, and the 
vendor died before such full payment 
had been made, the purchaser was en- 
titled to recover his partial payments 
on account of the purchase price, 
since the oral contract was invalid 
under the statute of frauds, and could 
not be the foundation of an escrow 
agreement, so that the delivery of the 
deed to the supposed escrow agent 
was ineffective as such, and amounted 
merely to an agency which was re- 
voked by the vendor’s death, and the 
transaction was a mere. continuing 
offer to sell the land, which offer was 
revoked by the vendor’s death). 


Compare Pick v. Adams, 123 So. 547, 
98 Fla. 140 (holding that, where an 
intending purchaser signed an offer to 
purchase, to be submitted to the own- 
er of the land, the mere fact that the 
purchaser does not then or thereafter 
receive a copy of the offer or agree- 
ment, and that he is not informed 
whether the owner has accepted or 
approved the offer, does not entitle 
him to recover his deposit or earnest 
money). 


And see cases infra note 79. 


[a] Failure of one of several pur- 
chasers to execute contract.—Where a 
vendor agreed to sell land to four 
parties, who were to execute a con- 
tract of sale, and only three of them 
executed it, the contract was never 
fully executed, and such three pur- 
chasers were entitled to recover from 
the vendor the moneys paid by them, 
respectively, thereon. Knickerbocker 
v. Robinson, 82 N.Y.S. 314, 83 App. 
Div. 614. 


[b] Money deposited with stake- 
holder.— (1) Where an intending pur- 
chaser, contemplating the making of 
a contract for the sale and purchase 
of land, deposits money with a third 
person, as escrow agent or stakehold- 
er, to be paid over to the owner of the 
land, aS a payment on account of the 
price, when the contract shall be en- 
tered into, and the contract is never 
made, the purchaser may recover such 
money from the stakeholder. British- 
American Portland Cement Co. v. Citi- 
zens’ Gas Co., 164 S.W. 468, 255 Mo. 1, 


Esche, 129 


Ann.Cas.1915C 151. (2) Stakeholder 
or landowner as proper party defend- 
ant in such caSe see infra § 1618. 


79. Cal.—Hllis v. Clear Lake Beach 
Co., 12: Po(2da)y 265.124 ‘Cal. App. 175. 


Kan.—Monger vy. Effland, 125 P. 46, 
87 Kan. 710. 


Minn.—Gruesner vy. Thatcher, 
N.W. 968, 158 Minn. 470. 


N.J.—Harris v. Street, 135 A. 353, 
1 N.J.Misc. 366. 


N.Y.—Morris v. Lurie, 
Ane 3 ~ 


N.C.—Barber-Paschall Lumber Co. 
v. Boushall, 84 S.E. 800, 168 N.C. 501. 

Tex.—Wagner v. Davis, (Civ.App.) 
268 S.W. 278. 

Utah.—Tyng yv. Constant-Loraine 
Inv. Co., 165 P. 509, 50 Utah 1; “"Pyng 
Ve Constant- Loraine Inv. Co; eLo4..P: 
767, 47 Utah 330. 


Man.-—Mateychuk y. Kuchernowski, 
[1930] 1 Dom.L.R. 367. 


[a] Thus, where the prospective 
purchasers of certain buildings paid 
the seller a sum of money for the pur- 
pose of binding the contemplated bar- 
gain, it being agreed that the parties 
should meet the next day at the office 
of a notary publie for the purpose of 
entering into the proposed contract, 
the money paid to the prospective 
seller was mérely deposited as secu- 
rity, and the purchasers were entitled 
to recover it where the parties subse- 
quently failed to agree upon the con- 
tract. Morris v. Lurie, 103 N.Y.S. 213. 


80. Montgomery Lodge No. 596, 
B. P. O. E. v. Massie, 49 So. 231, 159 
Ala. 437; Frey v. Stangl, 125 N.w. 
868, 148 Iowa 522, L.R.A.1916D 462; 
Tucker vy. Denton, 106 S.W. 280, 32 
Ky.L. 521, 15 L.R.A.N.S, 289; Larson 
v. O’Hara, 107 N.W. 821, 98 Minn. 71, 
116 Am.S.R. 342, 8 Ann.Cas. 849. See 
Cooper v. Brown, 6 F.Cas.No. 3,191, 2 
McLean 495 (holding that, where, by 
reason Of lapse of time and the laches 
of the vendor, the contract could not 
be specifically enforced by him, so that 
the purchaser has the right to disaf- 
firm it, and does so, he may maintain 
an action to recover payments made 


jit 


103 N.Y.S. 


by him). And see cases infra notes 
81-83. 
[a] Where unenforceable contract 


is rescinded (1) the purchaser is en- 
titled to recover payments made 
thereunder. Tucker v. Denton, 106 S. 
W.. 280, 32 Ky.L., 521, 15 L.R.A-N:S. 
289. (2) Recovery of purchase money 
after rescission of contract in general 
see infra §§ 1560-1574. 


81. McMahon y. Plumb, 96 A. 958, 
90 Conn. 281; Stephens y. First Nat. 
Bank of New Boston, (Tex.Civ.App.) 
146 S.W. 620. Compare Shipe y. A. J. 
King Realty Co., (Mo.App.) 29 S.W. 
(2d) 230 (holding that, although a 
sale contract was indefinite in its de- 
scription of the land because refer- 
ring to an unofficial and unrecorded 
plat, the purchaser was not entitled 
to recover his purchase money where 
the vendor caused to be made and 
recorded a plat in strict conformity 
with the scheme of subdivision con- 
templated or represented at the time 
the contract was made, and tendered 
a deed conveying the identical prop- 
erty to which the contract was in- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1556-1557] 


tuality,** or is executed in behalf of the vendor by 
an agent not authorized so to do,$? or where the con- 
sideration for the contract fails,8* or where it is 
invalid or void,*®> as for want of power on the part 
of either party to make it,’® or because it is prohib- 
ited by statute,8* or against public policy,®*® or be- 
cause the manner of contracting is not the mode pre- 
seribed by statute,*® or for any other reason,®° the 
intending purchaser may maintain an action for the 
recovery of moneys paid on account of the purchase 
price, unless he has acted mala fide with knowledge 


tended to relate). 


{a] Indefinite contract.—Although 
a contract for the sale and purchase 
of land is so vague and indefinite that 
it could not be specifically enforced, 
where it discloses that a sum of mon- 
ey has been paid or deposited by the 
intending purchaser on account of the 
purchase price such intending pur- 
chaser may maintain an action to re- 
cover such sum. Stephens v. First 
Nat. Bank of New Boston, (Tex.Civ. 
App.) 146 S.W. 620. 


82. Head v. Sanders, 66 So. 621, 189 
Ala. 443; Gardner v. Shekleton, 253 
Ill.App. 338; Weber v. Hulbert, 225 
Ill.App. 321. 


83. Crabtree vy. St. Paul Opera- 
House Co., 39 F.-746; “Larson  y. 
O’Hara, 107 N.W. 821, 98 Minn. 71, 116 
Am.S.R. 342, 8 Ann.Cas. 849. Compare 
Scott v. Glenn, 25 P. 405, 87 Cal. 221 
(holding that where one of the ven- 
dors named in the contract of sale 
signed his own name and that of the 
other vendor, whose agent he was, 
and the other vendor ratified the sig- 
nature, and joined in demanding the 
purchase money and in tendering a 
deed of the land, in compliance with 
the contract, such other vendor is es- 
topped from defending against the 
contract, and the purchaser cannot 
plead the agent’s want of authority 
as a ground for repudiating the con- 
tract and recovering back the pur- 
chase money paid). 

84. Ala.—Montgomery Lodge No. 
596 B. P. O. E. v. Massie, 49 So. 231, 
159 Ala. 437. 


Cal.—Jackson v. Raterree Land Co., 
11 P.(2d) 8, 123° Cal.App: 165: Carter 
v. Fox, 103 P. 910, 11 Cal.App. 67. 


Kan.—Robertson vy. Talley, 115 P. 
640, 84 Kan. 817. 
128 So. 310, 


La.—Ford v. Russell, 
13 La.App. 390. F 

Mass.—Libman v. Levenson, 128 N. 
E. 13, 236 Mass. 221, 22 A.L.R. 560. 


Tex.—Northern Texas Realty & 
Construction Co. %. Lary, (Civ.App.) 
136 S.W. 843. 

Wash.—Cameron v. Hurn, 266 P. 
179, 147 Wash. 434; Ashford v. Reese, 
233 P. 29, 182 Wash. 649. 


Compare Bedford v. Small, 16 N.W. 
452, 31 Minn. 1 (holding that no ac- 
tion is maintainable, under this rule, 
where it appears that the considera- 
tion is of some value in law, or of 
such nature that a benefit may inure 
to the intending purchaser); Archer 
v. Eckerson, 42 N.Y.S. 137, 10 App. 
Div. 598 (to same effect). 

[a] Deed proving to be forgery.— 
Where money is paid by an intending 
purchaser for a deed supposed to have 
been procured by the payee from the 
owners of the land conveyed, and the 
deed proves to be a forgery, the pur- 
chaser is entitled to recover the pay- 
ment, notwithstanding the 
good faith in the transaction. 
ertson v. Talley, 115 P. 640, 84 Kan. 
317. 

[b] Destruction of buildings.—(1) 
Where, during the time that a con- 
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tract remains executory, buildings 
on the land which constitute the prin- 
cipal value of the property are de- 
stroyed, aS by fire or collapse, the 
intending purchaser may recover his 
payinents, in view of the failure of 
consideration. Libman y. Levenson, 
128 N.E. 13, 286 Mass. 221, 22 A.L.R. 
560; Northern Texas Realty & Con- 
struction Co. v. Lary, (Tex.Civ. App.) 
136 S.W. 843; Cameron v. Hurn, 266 
P. 179, 147 Wash. 434; Ashford v. 
Reese, 233 P. 29, 182 Wash. 649. (2) 
Unless, however, the buildings de- 
stroyed were of the material sub- 
stance of the contract, and furnished 
the principal consideration for the 
purchase price, no recovery can be 
had; and the mere fact that the 
burning of a building constitutes a 
considerable loss does not entitle the 
purchaser to recover the purchase 
money. Cameron v. Hurn, supra. 


[c] Destruction of land by en- 
croachment of river.—Where, after 
the making of a contract for the sale 
and purchase of land, a crevasse oc- 
curs in a levee and as a result there- 
of the river makes large encroach- 
merts on the land, so that after re- 
construction of the levee there re- 
mains little, if any, of the land avail- 
able for cultivation or use, the pur- 
chaser may treat the contract as end- 
ed and recover the amount of his pay- 
ments. Ford v. Russell, 128 So. 310, 
13 La.App. 390. 


Failure of, or defects in, vendor’s 
title see infra §§ 1566-1569. 


Rescission on account of failure of 
consideration see supra §§ 430-432. 


85. Taylor v. Fry, 238 N.W. 274, 
255 Mich. 333; Mahar v. Harrington 
Park Villa Sites, 131 N.Y.S. 514, 146 
App.Div. 756 [question certified 131 N. 
Y.S. 1127, 146 App.Div. 955, and rev 
on other grounds 97 N.E. 587, 204 N. 
Y. 231, 38 L.R.A.N.S. 210]. And see 
cases infra notes 86-90. 


86. Sellers v. Bell, 63 P. 457, 10 
Kan.App. 581; Earle v. Bickford, 6 
Allen (Mass.) 549, 83 Am.D. 651; Dill 
v. Wareham, 7 Metc. (Mass.) 438; 
Claflin v. Godfrey, 21 Pick. (Mass.) 
1; Williams v. Reed, 5 Pick. (Mass.) 
480; Shearer v. Fowler, 7 Mass. 31. 
Compare Scharrath v. Dermody, 117 
N.Y.S. 968 (holding that a purchaser 
is not entitled to recover his pay- 
ments because the vendor, a corpora- 
tion, is insolvent, so that a sale by it 
would be voidable at the instance of 
its creditors). But see Hall v. Hall, 32 
S.W.(2d) 536, 236 Ky. 42 (holding 
that, where the purchaser’s deed was 
void because executed to him by his 
wife, he could not institute an action 
for the recovery of his purchase mon- 
ey or money expended for improve- 
ments, but must wait to be evicted, 
since his equity may be used only as 
a shield and not as a sword). 

[a] Married woman.—Money paid 
for a deed executed by a married 
woman, in her own right and also as 
attorney for her husband, may be re- 
covered back by the intending pur- 
chaser. Earle v. Bickford, 6 Allen 
(Mass.) 549, 838 Am.D. 651; Dill v. 
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of the facts as to the invalidity or ineffectual char- 
acter of the contract.®1 


[§ 1557] (2) Contract Subjeet to Contingency. 
Where the terms of a contract for the sale and pur- 
chase of land are such as to make it contingent up- 
on compliance with a specified condition, or upon 
the performance of a specified act by the vendor, 
and such condition is not complied with or such act 
is not performed, the purchaser may maintain an 
action for the recovery of money paid on account 
of the purchase price,®? provided he has not himself 


Wareham, 7 Metc. (Mass.) 438; 
Claflin v. Godfrey, 21 Pick. (Mass.) 
1; Williams v. Reed, 5 Pick. (Mass.) 
480; Shearer v. Fowler, 7 Mass. 31. 

87. Krause v. Marine Trust & Sav- 
ings Bank, 270 P. 246, 93 Cal.App. 681; 
Smith vy. Bach, 201 P. 611, 54 Cal. App. 
236; Smith v. Bach, 199 P. 1106, 53 
Cal.App. 63; Sheppard v. Godfrey, 9 
Alta.L. 416, 8 West.Wkly. 999; Abbott 
v. Ridgeway Park, Ltd., 8 Alta.L. 314, 
30 West.L.R. 667, 7 West.Wkly. 1280; 
Veilleux vy. Boulevard Heights, Ltd., 
8 Alta.L. 16, 20 Dom.L.R. 858, 31 West. 
L.R. 10, 8 West.Wkly. 440 [aff 52 Can. 
S.C. 185, 26 Dom.1L.R. 333, 9°“ West. 
Wkly. 742]. Compare Letteau v. Lew- 
in, 278 P. 461, 99 Cal.App. 793; Let- 
teau v. Dumas, 278 P. 459, 99 Cal.App. 
230 (both holding that, where pur- 
chasers paid money on account of the 
purchase price of lots of land sold 
with reference to an unrecorded map, 
which contract was void under a stat- 
ute, and thereafter executed valid 
eontracts for the purchase of the 
same property, they could not com- 
plain if the vendor credited the pay- 
ments made by them on the valid con- 
tract, and so had no right to recover 
such payments). 

88. Aughey v. Windrem, 114 N.W. 
1047, 1837 Iowa 315. 

89. Becker v. Mason, 2 P. 850; 30 
Kan. 697; Sellers v. Bell, 63 P. 457, 10 
Kan.App. 581; Jellison v. Jordan, 68 
Me. 373; Campbell. v. Grier, 10 U.C: 
C:P. (Ont:) 295: 

Parol contracts and the statute of 
frauds see infra § 1558. 

90. Sellers v. Bell, 
Kan.App. 581. 

Cross references: 
Failure of condition see infra § 1557. 


Recovery by infant after avoidance of 

contract see Infants § 168. 

Sale of property belonging to another 

see infra § 1559. 

91. Thimes v. Stumpff, 5 P. 431, 33 
Kan. 53; Aronstein v. Irvine, 22 So. 
405, 49 La.Ann. 1478; Perkins v. 
Jones, 7 Terr.L. 103: 

[a] Subpurchaser in bad faith and 
with notice from fiduciary purchasing 
at own sale (1) is not entitled to re- 
cover the purchase money paid on ac- 
count of the invalidity of the sale. 
Aronstein vy. Irvine, 22 So. 405, 49 La. 
Amn. 1478. (2) Purchase by fiduciary 
at his own sale in general see Trusts 
§ 642. 

92. Cal.—Allen y. Pockwitz, 36 P. 
1039, 103 Cal. 85, 42 Am.S.R. 99; Boas 
v. Farrington, 24 P. 787, 85 Cal. 535. 

Ga.—O. O. Banks & Bro. v. Hooten, 
61 S.E. 854, 130 Ga. 789. 

Ill.—Weintz v. Hafner, 78 Ill. 27. 
Compare Weintz v. Hafner, 78 Ill. 27 
(holding that, where a vendor of a 
farm agreed to build a barn on the 
premises and delivef possession by a 
given day, a failure to have the barn 
completed at the time the second pay- 
ment fell due and before the time of 
delivery of possession did not justify 
the purchaser in refusing payment or 
authorize him to recover back the 


63 P. 457, 10 
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repudiated the contract before the time for com- 
plance with the condition or performance of the 
Thus, where it has been agreed 
that an abstract of ‘title, or title insurance, should 
be furnished to the purchaser, and none is furnish- 
ed,°* or that the title should be subject to the ap- 
proval of the purchaser,®® his attorney,?® or other 
designated person,®? and the title is not approved, 
the purchaser may sue for the recovery of his pay- 
ments, even though the vendor has in fact a good 
A fortiori, an action is maintainable for the 


act by the vendor.®? 


title.2§ 


sum paid at the making of the con- 
tract). 
Ky.—Hawkins & Chamberlain v. 


Ba vews; 47 S.W.(2d) 547, 242 Ky. 
WEY 

fla.—Anderson vy. Blache, 134 So. 
416, 17 La.App. 14. 

N.J.—Callahan v. Siebert, 113 A. 


914, 
per & Beckmann, 
Mise. 671. 

N.wY.—Flanazan v. Fox, 26 N.Y.S. 
A8, 6 Mise... 132 [rev 25 N.Y.S.. 514, 5 
Misc. 589, and aff 39 N.E. 857, 144 N. 
AGO 

Pa.—Pen Argyl Land Imp. Co. v. 


95 N.J.Law 243; Stallings v. Eyp- 
137 A. 784, 5 N.J. 


Werner, 19 A. 417, 183 Pa. 457; Klei- 
man vy. Cohen, 98 Pa. Super. 61. 
Tex.—Gaddis v. Mayfield, (Civ. 


App.) 239 Siw. 1010, 

Va.—Watts v. Holland, 11 8.E. 1015, 
86 Va. 999. 

Ont.—Carter vy. Canadian Northern 
RECO 28 Ontadn 140, 2 OntoweN. 639, 
1 Ont.W.N. 892, 18 Ont.W.R. 42. 


And see cases infra notes 93-98. 


[a] Procurement of loan.—(1) 
Where a contract provided that, un- 
less a loan could be arranged from a 
particular building and loan associa- 
tion, or a similar association, the 
ag ereement should be void and the pur- 
chaser’ s money returned, the purchas- 
er was entitled to a return of his de- 
posits where the building and loan 
association named refused a loan un- 
less certain improvements were made, 
and at the time of such refusal only 
three days remained for consumma- 
tion of the contract, which declared 
time to be of the essence. Callahan 
v. Siebert, 113 A. 914, 95 N.J.Law 2438. 
(2) Where a contract of sale and pur- 
chase is subject to a condition that 
the purchaser will be able to obtain 
a homestead loan of a_ specified 
amount, and, notwithstanding re- 
peated efforts, the purchaser is un- 
able to obtain such a loan, he is en- 
titled to the return of his deposit. 
Anderson vy. Blache, 134 So. 416, 17 La. 
App. 14. 

[b] Extension of city limits. 
Where a purchaser buys land on the 
false representation that it is within 
the limits of a certain borough, and 
on discovery of the fact it is agreed 
between him and the vendor that, if 
the borough lines are not extended to 
include the land within two years, the 
price shall be refunded, he has a right 
at the end of two years, on failure of 
the condition, to have his purchase 
money repaid. Pen Argyl Land Imp. 
Co. v. Werner, 19 A. 417, 183 Pa 457. 

[c] Assessment on water stock.— 
Where defendant agreed to convey 
land entered by him to plaintiff when 
proofs were completed and to de- 
posit a share of an irrigation com- 
pany to insure plaintiff's being able 
to secure water, there was no basis 
for contention that plaintiff purchas- 
ed the water share outright, so that 
an assessment paid thereon could not 
be recovered. Coburn v. Bartholo- 
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mew, 167 P. 1156, 50 Utah 566. 

Recovery of purchase money where 
contract is rescinded for vendor’s 
breach see infra §§ 1565-1572. 

938. Pinkston v. Boyd, 97 S.W. 103, 
43 Tex.Civ.App. 568. 

Default of purchaser as affecting 
right to recover purchase money see 
infra §§ 1577-1581. 


$4. Boas vy. Farrington, 24 P. 787, 
85 Cal. 535; Des Moines, etc., Real 
te., Oe v. Beale, 78 Il.App. 


Germania Turn Verein, 
8 Ill. App. 664: Hall v. Huffthines, 105 
S.W. 522, 47 Tex.Civ.App. 276; Frank 
Vad Re Thomas &1CO., 230.8, 626, Lod 


Wash, 243. 
‘* 95. Watts v. Holland, 11 °S.E. 1015, 
86 Va. 999. Compare Kane v. Jones, 


91 P. 2, 46 Wash. 631 (holding that, 
where a contract provided that the 
purchasers should have five days 
within which to examine the abstract 
and object to the title, and they hold 
the abstract without objection for 
over three weeks, they are not there- 
after entitled to recover the purchase 
money on account of any claimed de- 
fect in the title). 


96. Allen v. Pockwitz, 36 P. 10389, 
103 Cal. 85, 42 Am.S.R. 99; Flanagan 
v. Fox, 26 N.Y.S. 48, 6 Mise. 132 [rev 
D5 NEY. Se) Sila) ba UMise;) 589, vand) ait 
39 N.E. 857, 144 N.Y. 706]; Delafield 
v. James, 27 How.Pr. (N-Y.) 357, 18 
Abb.Pr. 221; Watts v. Holland, 11 S.E. 
1.015, 58,6. Vain 299° 


97. Flanagan v. Fox, 26 N.Y.S. 48, 
6 Mise. 132 [aff 39 N.H. 857, 144 N.Y. 
706]. 


98. 
85 Cal. 
How.Pr. 
Watts v. 
Va. 999. 


[a] Abstract failing to show good 
title—Where an agreement for the 
sale and purchase of real estate pro- 
vided that the vendor should furnish 
an abstract, and the abstract fur- 
nished failed to show good tittle, the 
purchaser is entitled to recover the 
money paid by him under the contract, 
even though the vendor in fact has a 
good title. Boas vy. Farrington, 24 P. 
787, 86 Cal, 535. 


[b] Question whether title is good 
and marketable is not involved (1) 
in an action by the purchaser to re- 
cover a deposit made, where the con- 
tract makes the title subject to the 
approval of the purchaser’s attorney, 
and there is no proof that the rejec- 
tion of the title by the attorney was 
not the result of a sufficient examina- 
tion and an honest opinion. Allen vy. 
Pockwitz, 36'P. 10389; 103 Cal. 85, 42 
Am.S.R. 99, (2) “Tt is immaterial 
fiat this court now considers that 
the vendors were and are able to make 
a good title. That is not the ques- 
tion. The contract left it to the pur- 
chaser to determine for himself the 
matter of title. If, on examination, 
he was not in good faith satisfied with 
the title, he was not to be bound. The 


Boas v. Farrington, 24 P. 787, 
535; Delafield v. James, 27 
CNYYG) 1357, 128 -AbbsRr. 221; 
Holland, 11 S.E. 1015, 86 
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recovery of purchase money paid where the vendor 
has expressly agreed to return the deposit or pay- 
ments in a particular contingency, which has oc- 
curred, or in case of the failure of the vendor to do 
a particular aet, 
where it was agreed that the payments should be re- 
funded if the vendor should fail to make a bond for 
title embodying the terms of the contract,’ or if 
possession could not be obtained,? 
should not, or could not, be conveyed,*? or if the 
purchaser should not be able to hold the land by law.+ 


which has not been done,®? as 


or if good title 


bargain was at an end.” Watts v. 
Holland, 11 S.B. 1015, 86 Va. 999, 1002. 

99. Needels v. Coffee, 150 P. 791, 27 
Cal.App. 532; |James L. Kernan Co. v. 
Cook, 159 A. 256, 162 Md. 137; Munroe 
v. Reliance Land Co., 116 A. 383, 272 


Pa. 464. See McClun v. Furnya, 199 
Tll.App. 556 And see. cases infra 
ene 1-4, 


O. O. Banks & Bro. v. Hooten, 
61 13 854, 130 Ga. 789. 


[a] Bule applied.—Where a con- 
tract provided that the payment of 
three hundred dollars, part of the pur- 
chase price, would be refunded if the 
vendor should fail by a certain date 
to make a bond for title “with terms 
and prices” as stated in the contract, 
which called for six installments of 
the balance of the price at specified 
dates, and the only bond for title ever 
tendered the purchaser provided that 
the making of title was conditioned on 
the payment of notes for the balance 
of the price, stipulating that the pur- 
chaser should pay attorney’s fees 
should suit be instituted thereon and 
that time was of the essence of the 
contract and that if the purchaser 
failed to pay any note at maturity he 
was to become tenant of the vendor 
and pay two hundred and fifty dollars 
per annum for rent, which stipula- 
tions did not appear in the original 
contract, the purchaser may sue for 
the recovery of the payment made. 
O. O. Banks & Bro. v. Hooten, 61 S.E. 
854, 1380 Ga. 789. 


2. Vanoni v. Alter, 107 N.Y.S. 880. 
3. Reynolds v. Borel, 25 P. 67, 86 


Caliv5385 .Carnter iv. Moxe 103 sea On0; 
11 Cal.App. 67. 

[a] Conveyance within specified 
time.—(1) Where plaintiff agreed to 


purchase land from defendant, and 
pay part cash and the balance within 
ninety days if defendant delivered to 
him a good deed within that time, 
which defendant covenanted to do, 
time being made of the essence, upon 
defendant’s failure to convey within 
the agreed time, because of his inabil- 
ity to do so, plaintiff could disaffirm 
the contract and recover the cash pay- 
ment. Carter v. Box, 103) PoiokhO, 11 
Cal.App. 67. (2) Time as of essence 
of contract see Supra §§ 248-260. 


[b] Reasonable doubt as to title.— 
Where a purchaser makes a deposit on 
account of the purchase price of land, 
to bind the purchase, under an agree- 
ment that if the title should be found 
to be imperfect the deposit shall be 
returned, he is entitled to recover his 
money where there is shown to be a 
reasonable doubt as to the validity of 
the vendor’s title. Reynolds v. Borel, 
PHP IED  Otes tee Orewa shox 

Recovery of purchase money on 
rescission for failure of title see in- 
fra §§ 1566-1569. 

4. eae v. Schreider, 3 Serg.&R. 
(Pa.) 41 

[La] Pee ss of ejectment suit. 
—Where a vendor of land agrees to 
refund the purchase money if the pur- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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If, however, the condition of a contract provides 
merely for absolving the purchaser from further pay- 
ments thereunder, the breach or nonperformance of 
the condition does not authorize the maintenance of 
an action for the recovery of the payments made.® 


[§ 1558] (3) Parol Contract.® 


chaser could not hold the land by 
law, but should, after an action and 
trial at court, lose the same, and 
thereafter an ejectment is brought 
against the purchaser by one of sev- 
eral heirs, and after a jury is sworn, 
the purchaser’s attorney, being con- 
vinced of the invalidity of the pur- 
chaser’s title and that the plaintiff 
heir will be able to recover part of the 
land, although not all of it because 
part belongs to his coheirs, fairly and 
bona fide makes a compromise under 
which the possession of the entire 
tract is delivered to such plaintiff, and 
a verdict is taken for him by agree- 
ment, the purchaser is entitled to re- 
cover his purchase money from the 
vendor, and is not bound to stand oth- 
er ejectments before he can demand 
such refund. Dickey v. Schreider, 3 
Serg.&R. (Pa.) 413. 


5. Mack v. Morrison, 41 Cal. 11. 


[a] Illustration.—Where a  con- 
tract for the sale of land, supposed 
to be part of a Mexican grant, stipu- 
lated that if the grant should be “con- 
firmed” and a patent issued embracing 
the’ land the balance of the purchase 
price should be paid, but that if the 
grant issued without embracing the 
land, or if the patent should be re- 
jected, the purchaser should be ab- 
solved from further payments, and in 
case of such rejection the vendor 
should refund the money paid, the 
purchaser is not entitled to sue for 
the recovery of the money paid, but is 
merely absolved from further pay- 
ments, where a patent is issued with- 
out embracing the land in question. 
Mack v. Morrison, 41 Cal. 11. 

6. Cross references: 

Lien for purchase money of purchas- 
er under parol contract see infra 

§ 1588. 

Parol contract for sale of lands in 
general see supra § 68; and Frauds, 

Statute of §§ 160-168. 


Recovery of money. paid under parol 


contract in general see Frauds, 
Statute of § 438. 
Za CoOlinsawe chayer, (4 Pil 3s: 


Moore v. Powell, 25 S.W. 472, 6 Tex. 
Civ.App. 43; Way v. Raymond, 16 Vt. 
onl 


Recovery of purchase money after 
rescission by purchaser in general 
see infra §§ 1564-1574. 

8 U.S.—McKinley v. Lloyd, 128 F. 
519; Dudley v. Hayward, 11 F. 543. 


Ala.—Allen v. Booker, 2 Stew. 21, 
19 Am.D. 33. See Flinn v. Barber, 64 
Ala. 193 (recognizing rule). 

Ark.— Littell v. Jones, 19 S.W. 497, 
56 Ark. 139. 


Cal.—Laffey v. Kaufman, 66 P. 471, 
134 Cal. 391, 86 Am.S.R. 283. 


Ga.—Dodgen v. Camp, 47 Ga. 328. 
I1].—Collins v. Thayer, 74 Ill. 138. 


Ind.—Morris v. Goodwin, 27 N.E. 
985, 1 Ind.App. 481. 


Iowa.—Frey v. Stangl, 125. N.W. 
868, 148 Iowa 522, L.R.A.1916D 462. 


Ky.—Craig v. Prather, 2 B.Mon. 
9; Hunt v. Sanders, 1 A.K.Marsh. 552; 
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The general rules 
that a purchaser in a contract for the sale and 
purchase of real estate may maintain an action for 
the recovery of payments made by him under the 
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Grant’s Heirs v. Craigmiles, 1 Bibb 
203; Curnutte v. Curnutte, 55 S.W. 
422, 21 Ky.L. 1422. 

Me.—Segars v. Segars, 71 Me. 530; 
Jellison y. Jordan, 68 Me. 373; Knee- 
land v. Fuller, 51 Me. 518; Patterson 
v. Yeaton, 47 Me. 308; Richards vy. 
Allen, 17 Me. 296. 

Mass.—Cave v. Osborne, 79 N.E. 
794, 193 Mass. 482; Parker v. Tainter, 


123 Mass. 185; Dix v. Marcy, 116 
Mass. 416; Whiite v. Wieland, 109 
Mass. 291; Williams vy. Bemis, 108 


Mass. 91, 11 Am.R. 318; Thompson vy. 
Gould, -20 Pick. 134; Kidder v. Hunt, 
1 Pick. 328, 11 Am.D. 183. 

Mich.—Davis v. Strobridge, 6 N.W. 
205, 44 Mich. 157. 


Minn.—Pressnell vy. Lundin, 47 N. 
W. 161, 44 Minn. 551; Wyvell v. 
Jones, 33 N.W. 43, 37 Minn. 68. 

Miss.—Beaman y. Buck, 17 Miss. 
207. 

Mo.—Interstate Hotel Co. 
ward, etc., Amusement Co., 
114, 103 Mo.App. 198. 

N.Y.—Fogal v. Page, 13 N.Y.S. 656, 
59 Hun 625; Gillet v. Maynard, 5 
Johns. 85, 4 Am.D, 329. 


N.C.—Durham Consol. Land, ete., 
Co: v. Guthrie, 21 S.E.. 952, 116 N:c. 
381; Wilkie v. Womble & Jenkins, 90 
N.C. 254. 


Ohio.—Buck v. Waddle, 1 Ohio 357. 


Pa.—Durham v. Wick, 59 A. 824, 
Oman ula Saal Ob: Aum asuky. VUSOse Aut: 
Cas. 929 and note; Milligan v. Dick, 


v. Wood- 
77 S.W. 


107 Pa. 259; Hughes v. Heintzleman, 
2 Walk. 426. 

Tenn.—Vaughn v. Vaughn, 45 S.W. 
677, 100 Tenn. 282. 


Tex.—Cammack v. Prather, (Civ. 
App.) 74 S.W. 354; Moore v. Powell, 
25 S.W. 472, 6 Tex.Civ.App. 43. 


Vt.—Bedell v. Tracy, 26 A. 1031, 65 


Vt. 494; Welch v. Darling, 7 A. 547, 
59 Vt. 136; Gifford v. Willard, 55 Vt. 
36. 


Va.—Brown v. Pollard, 17 S.E. 6, 


89 Va. 696. 


W.Va.—Lipscomb vy. Lipscomb, 66 
S.E. 8, 66 W.Va. 55. 


Wis.—Miller v. Metz, 79 N.W. 213, 
103 Wis. 220; Brandeis v. Neustadt], 
13 Wis. 142. 


Wyo.—Smith v. Gorsuch, 256 P. 664, 
36 Wyo. 430. 


Man.—Anglo-Canadian Land Co. v. 
Gordon, 19 Man. 201. 

[a] Where vendor pieads statute 
of frauds.—Where the vendor denies 
the making of the alleged oral con- 
tract for the sale of Jand and pleads 
the statute of frauds, the purchaser 
may recover the amount paid in part 
performance. Frey v. Stangl, 125 N. 
W. 868, 148 Iowa 522, L.R.A.1916D 
462. 

[b] Aithough purchaser has been 
put in possession (1) of the premises 
orally agreed to be sold to him, he 
may recover his payments on account 
of the purchase price where the ven- 
dor refuses to perform the contract. 
Jellison v. Jordan, 68 Me. 373. See 
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contract where he has rightfully rescinded it,? or 
where the vendor has repudiated it,® are applicable 
to parol contracts as well as to contracts in writing.® 
The mere fact, however, that a contract for the sale 
and purchase of land is oral, not authorizing the 
purchaser to rescind it,!° does not, by the weight of 
authority, entitle him to recover purchase money 
paid,*' although in a few cases a contrary rule has 
been applied where by statute such contracts are 


Richards v. Allen, 17 Me. 296 (apply- 
ing the rule). Compare Cilley v. 
Burkholder, 3 N.W. 221, 41 Mich. 749 
(where the purchaser was not allowed 
to recover a payment of seventy-five 
dollars, where he had been in posses- 
sion, cut timber, and materially af- 
fected the value of the land). (2) 
Restoration of or offer to restore pos- 
session to vendor as_ condition 
precedent to rescission by purchaser 
see supra §§ 468-470. 


Recovery of purchase money after 
rescission by vendor in general see 
infra § 1563. 

9. See cases supra notes 7, 8. 

10. See supra § 461. 


11. Ala.—-Donaldson’s 
Waters’ Adm’r, 30 Ala. 175. 


Cal.—Walbridge v. Richards, 298 P. 
971, 212 Cal. 408; Laffey v. Kaufman, 
66 P. 471, 134 Cal. 391, 86 Am.S.R. 283. 


I1l.— Crabtree vy. Welles, 19 Ill. 55. 


Ind.—Day v. Wilson, 83 Ind. 463, 
43 Am.R. 76; Morris v. Goodwin, 27 
N.E. 985, 1 Ind.App. 481. 


Iowa.—Frey v. Stangl, 125 N.W. 
868, 148 Iowa 522, L.R.A.1916D 462; 
Hanschild v. Stafford, 25 Iowa 428. 


Ky.—-Dunean) vy.) Bairdaé..©o0..0es 
Dana 101; Bedinger vy. Whittamore, 
2 J.J.Marsh. 552; Dougherty’s Adm’r, 
v. Goggin, 1 J.J.Marsh. 373; Lewis v. 
Morton, 5 T.B.Mon. 1; Walker’s As- 
signee v. Walker, 55 S.W. 726, 21 Ky. 
IB sya 

Me.—Kneeland v. Fuller, 51 Me. 
518; Gammon vy. Butler, 48 Me. 3844; 
Richards v. Allen, 17 Me. 296. 


Mass.—Cave v: Osborne, 79 N.E. 
794, 193 Mass. 482; Coughlin v. 
Knowles, 7 Mete. 57, 39 Am.D. 759. 


Minn.—McKinney v. Harvis, 35 N. 
W. 668, 38 Minn. 18, 8 Am.S.R. 640. 


Miss.—Sims vy. Hutchins, 16 Miss. 
328, 47 Am.D. 90. 


Mo.—Lang v. Murphy, 117 S.W. 665, 
137 Mo.App. 217. 


N.H.—Lane v. Shackford, 5 N.H. 
130. 
eae v. Eaton, 35 N.J.Law 
290. 

N.Y.—Gaglione v. Giambrone, 139 
N.¥AS. 85, 79 Mise. 59; Abbott v. 
Draper, 4 Den. 51; Dowdle v. Camp, 
12 Johns. 451. 


N.C.—Durham Consol. Land, ete., 
Co: v.-Guthrie, 21 S.E. 952, 116 Nic. 
381; Foust v. Shoffner, 62 N.C. 242. 


Tenn.—Sneed y. Bradley, 4 Sneed 
01. 


Adm’r vy. 


Tex.—Cammack v. Prather, (Civ. 
App.) 74 S.W. 354. 

vVt.—Cobb v. Hall, 29 Vt. 510, 70 
Am.D. 432; Shaw v. Shaw, 6 Vt. 
69. 


Eng.—Monnickendam vy. Leanse, 39 
a. A455 

Ont.—Harrison v. Wrights, Ltd., 15 
Ont.W.N. 442; Patterson v. Irwin, 21 
U.C.C.P. 132; Barber v. Armstrong, 6 


U.C.Q.B.0.S. 543. See Campbell v. 
Grier, 10 U.C.C.P. 295 (recognizing 
rule). 
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declared absolutely void.1? 


[§ 1559] (4) Sale of Land to Which Vendor Has 
Where one without title to real estate 
enters into a present contract of sale thereof, as dis- 
tinguished from an executory contract to obtain the 
title or to sell and convey at a future time, the in- 
purchaser may maintain an action for the 
recovery of payments made on account of the pur- 
but where the contract is for the 
sale and conveyance of land at a future time, and 
it has not yet arrived, the mere fact that the vendor 
does not have title to the land agreed to be con- 
veyed does not authorize the purchaser to maintain 
an action for the recovery of payments made on 


No Title.'® 


tending 


chase price;!# 


account of the purchase price.!® 


[§ 1560] ¢. Rescission of Contract—(1) In Gen- 
The general rules applicable in cases of rescis- 


eral. 


Compare Blew v. McClelland, 29 
Mo. 304 (holding that, where one en- 
ters into an oral contract for the pur- 
chase of a house and lot, and pays 
part of the purchase money, but be- 
fore possession has been taken or any 
other act of part performance done 
the house burns down, the purchaser 
may recover his payment, for, since 
the contract could not be enforced by 
the purchaser, it would be unjust to 
enforce it against him). 

[a] Counterclaim in vendor’s suit 
on contract.—A purchaser in an oral 
contract for the purchase of land is 
not entitled to recover earnest money, 
or money paid for an option to pur- 
chase the land, under a counterclaim 
in an action by the vendor to enforce 
the contract, in the absence of proof 
that plaintiff could not or would not 
comply with the contract. Cammack 
vy. Prather, ‘(Tex.Civ.Aipp.). 74, Sw. 
354. 

12. Nelson v. Shelby Mfg. & Imp. 
Co., 11 So. 695, 96 Ala. 515, 38 Am:S-_R. 
116; Flinn v. Barber, 64 Ala. 193; 
Scott v. Bush, 26 Mich. 418, 12 Am.R. 
311; Brown v. Pollard, 17 S.E. 6, 89 
Va. 696; Tucker v. Grover, 19 N.W. 
92, 60 Wis. 233. See Flinn v. Barber, 
59 Ala. 446 (recognizing rule). Com- 
pare Cilley v. Burkholder, 3 N.W. 221, 
41 Mich. 749 (recognizing the rule, 
but holding that there had been such 
part performance in the instant case 
as to entitle the contract to be en- 
forced in equity, and, therefore, that 
the purchaser could ‘not recover the 
purchase money merely because the 
contract was oral). 


13. Recovery of payments after 
rescission for failure or inability of 
vondor to furnish good title see infra 
§§ 1566-1569. 

14. Ky.—Searcy v. Hardin, 2 #A.K. 
Marsh. 41. 

La.—Hayward v. Campbell, 4 La.A. 
(Orleans) 96. 

Miss.—Pevey v. Jones, 16 So. 252, 
71 Miss. 647, 42 Am.S.R. 486. 

Mo.—Fisher v. During, 53 Mo.App. 
548. 

Tex.—Goodwin v. 
App.) 136 S.W. 1190. 

Va.—Lamb v. Smith, 6 Rand. 
Va.) 552. 

15. Green v. Green, 9 Cow. (N.Y.) 
46. 


Right of action after rescission for: 


Conveyance of land by vendor to third 
person see infra § 1572. 

Failure ‘or inability of vendor to 
furnish good title see infra §§ 1566— 
1569. 


Simpson, (Civ. 
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[§§ 1558-1561 


sion of other contracts?® apply where a contract for 


the contract.t* 


eral. 


the sale and purchase of land is rescinded, with re- 
spect to the right to recover payments made under 


The purchaser’s action to recover 


such payments in such ease is not founded upon 
the contract, but, as if the contract had never ex- 
isted, upon a promise of the vendor implied in law 
to refund money which he should not in equity and 
good conscience retain.t§ 


[§ 1561] (2) By Mutual Consent*®—(a) In Gen- 
It is almost universally held that, where the 
parties to a contract for the sale and purchase 
of real estate mutually agree to rescind it, a promise 
is Implied in law on the part of the vendor to refund 


to the purchaser any payment or payments made by 


16. See Contracts §§ 627, 638, 685. 

17. See cases infra note 18, and 
infra §§ 1561-1574. 

18. Bannister v. Read, 6 Ill. 
Vider v. Ferguson, 88 Ill.App. 136. 


19. Rescission by mutual consent 
in general see supra §§ 299-306. 


20. Ala.—Chandler vy. Wilder, 110 
So. 306, 215 Ala. 209; Messer Real 
Estate & Ins. Co. v. Ruff, 64 So. 51, 
185 Ala, 236; Montgomery Lodge No. 
596° B. P..O. E. v. Massie, 49 So. 231, 
159 Ala. 437; Baptiste v. Peters, 51 


925 


Ala. 158; White v. Wood, 15 Ala. 
358. 

Ark.—Benton v. Marshall, 1 S.W. 
201, 47 Ark. 241. 

Cal.—Gaume v. Sheets, 183 P. 535, 
181 Cal. 119; Gwin v. Calegaris, 73 


P. 851, 1389 Cal. 384; Shively v. Semi- 
Tropic. and, ete. Cos, Senn S45,099 
Cal. 259;- Joyce v. Shafer, 32 P. 320, 
97 Cal. 335; Bradford v. Parkhurst, 
30a LLOG 96 Cal... LOZ mod Aa sebs 
189; Phelps v. Brown, 30 P. 774, 95 
Cals 5(23— Bogart -v..CLosby,.2 7b. 608; 
91 Cal. 278; Papeschi v. La Cava, 269 
P. 731, 93 Cal.App. 209; Pinkerton v. 
Morton, 218 P. 770, 68 Cal.App. 471; 
Hunt v. Inner Harbor Land Co., 214 
Pay o9 sey Ole Cal Appa 2 tls a blieatty V7. 
Gassen, 183 P. 227, 41 Cal.App. 620; 
Burmester v. Horn, 170 P. 674, 35 Cal. 
App. 549; Bernardo v. Soderman, 124 
P. 866, 19 Cal.App. 161. See List v. 
Moore, 129 -P. 962, 20 Cal.App. 616 
(recognizing rule). 


Ga.—McMillan v. Benfield, 126 S.E. 
246, 159 Ga. 457; Clark v. Powell, 117 
SJE. 250, 30° Ga.App. 198;""Goss v. 
Finger, 111 S.H. 212, 28 Ga.App. 410; 
Haygood v. Kennedy, 109 S.E. 522, 
27 Ga.App. 689; Jay v. Sweatt, 70 S. 
E. 16, 8 Ga.App. 481. 


Ill.—Smith v. Treat, 85 N.E. 289, 
234 Ill. 552; Bryson v. Crawford, 68 
Ill. 362; Baston v. Clifford, 68 Ill. 67, 
18 Am.R. 547; Wheeler v. Mather, 56 
Ill. 241, 8 Am.R. 683; Bannister v. 
Read, 6 Ill. 92; Vider v. Ferguson, 88 
Tll.App. 136. See Bergtold v. Worthy, 
182 Ill.App. 379. 


Ind.—Gwynne v. Ramsey, 92 Ind. 
414; Dantzeiser v. Cook, 40 Ind. 65. 
See Hendrickson v. Reed, 26 N.E. 205, 
126 Ind. 519 (holding that, where the 
purchaser of land afterward agrees 
with his vendor to pay off certain 
debts of the vendor, to sell the land, 
and to account to the vendor for the 
proceeds, less ‘all the money that 
may be legally due him,” he is en- 
titled to credit on such accounting for 
the purchase price paid by him for 
the land, and for all encumbrances 
thereon which he has paid off). 


him under the contract, and the purchaser 
tain an action to recover the amount thereof;?° and 


may main- 


Iowa.—McLain vy. Smith, 202 N.W. 
239, 201 Iowa 89; Pardoe v. Jones, 
143 N.W. 405, 161 Iowa 426; Reiger v. 
Turley, 131 N.W. 866, 151 Iowa 491; 
Pedley v. Freeman, 109 N.W. 890, 132 
Iowa 356, 119 Am.S.R. 557; Wilhelm 
Vv. Fimple, (31 Lowa 131, 7 “Am Rome 7- 
Nason v. Woodward, 16 Iowa 216. 


Kan.—Nason vy. Patten, 129 P. 138, 
88 Kan. 472. 


Ky.—Griffith v. Depew, 3 A.K. 
Marsh. 177, 13 Am.D. 141; Peebles Vv. 
Stephens, 3 Bibb 324, 6 Am.D. 660; 
Campbell’s Adm’r vy. 
3 Bibb 300; Lynch v. Johnson, 2 Litt. 
98; Tucker v. Denton, 106 S.W. 280, 
oo. IYI 2, Eth RAIN: Saaecisos 
pcg v. Stone, 76 S.W..533, 25 Ky. 

Bis 


La.—French v. Zbornitzy, 
177, 11 La.App.. 197. 


Me.—Appleton v. Chase, 19 Me. 74. 


Md.—Gunby vy. Sluter, 44 Md. 237. 
Compare Benson vy. Boteler, 2 Gill 74 
(holding that, where, after a pur- 
chaser 
under the contract, the vendor signed 
a writing which recited that he had 
taken back the property “for the same 
amount of*money,”’ and that he felt 
himself “bound for the said amount,” 
the transaction was a repurchase, and 
not a rescission of the original con- 
tract, so far as concerns the right of 
the original purchaser to recover the 
payments made by him). 


Miss.—Herndon  y. 
Miss. 486, 69 Am.D. 399; 
Ives, 12 Miss. 652. 


Mo.—Norris v. Letchworth, 152 S. 
W. 421, 167 Mo.App. 553; Huggins v. 
Safford, 67 Mo.App. 469. 


Mont.—Dietz v. Rabe, 211 P. 343, 65 
Mont. 500. 


Neb.—Lowry yv. Robinson, 
W. 174, 3 Neb. (Unoff.) 145. See Ad- 
ler v.. Kohn, 147 N.W. 1131, 96 Neb. 
346 (holding that, where the pur- 
chase money has been deposited in 
escrow, and the contract is then re- 
scinded by mutual consent, the ven- 
dor is not entitled to the purchase 
money, but it should be returned to 
the purchaser). 


N.J.—Gahan v. Plant, 83 A. 775, 83 
N.J.Law 219. 


N.M.—Calvert v. Joseph, 257 P. 680, 
32 N.M. 384. 


N.Y.—Battle v. Rochester City 
Bank, 5° Barb. 414. [ait /3) IN. ¥.. SSae 
Thrasher v. Bentley, 2 Thomps.&C. 
309 [aff 59 N.Y. 649, 1 Abb.N.C. 39]; 
Miller v. Watson, 4 Wend. 267; Gil- 
anes Maynard, 5 Johns, 85, 4 Am.D. 


123 So. 


Harrison, 54 
Morrison v. 


91 N. 


ses, developments and changes in the law see Annotations, same title and section number, 


Bealor’s Adm’r, — 


had made certain payments 
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this is true even though the contract stipulates that 
such payments shall be forfeited to the vendor if 
the contract is not performed.21. Where this rule 
obtains, no express agreement on the part of the 
vendor to refund such payments is necessary,22 and 
such an agreement, if made, is not open to objection, 
although in parol, since express recognition of the 
obligation implied by law cannot impair its foree.23 
In Idaho, however, the contrary view has been taken, 
and it is held that, upon rescission of a contract by 
mutual consent, no recovery of the purchase money 
can be had unless the rescission agreement either 
expressly or impliedly provides therefor.24 


Cancellation distinguished. Where the parties to, 


a contract for the sale of land, which is in the course 
of performance, agree to cancel it, rather than to 
rescind it, the purchaser has only such rights to be 
restored to his original position as may be given him 
by the agreement of cancellation,?® so that a provi- 
sion as to the restitution to be made to the purchas- 
er is controlling;*® and if no stipulation is made 
for restoring the status quo the purchaser is not 
entitled to recover his payments.27 A fortiori, 
where each party expressly surrenders his rights 


N.C.—Lewis v. Gay, 65 S.E. 907, 
151 N.C. 168; Smith v. Stewart, 83 
N.C. 406; Beaman v. Simmons, 76 


N.C. 438. recover 
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right and undertakes to rescind, and 
the other party acquiesces in the re- 
scission, the purchaser is entitled to 
payments made 
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under the contract cancelled, the purchaser cannot 
maintain an action for the return of the payments 
made.** Where, however, the cancellation agree- 
ment provides for a refund, the purchaser is entitled 
to enforce such provision.?® 


Novation distinguished.2° Where the parties to a 
sale contract substitute therefor a new agreement 
for the conveyance of a part of the property includ- 
ed in the original sale, the purchaser is not entitled, 
in the absence of any stipulation to the contrary, to 
recover payments made by him under the original 
contract,** in view of the general rule that, where a 
novation takes place, the original contract is extin- 
guished and the rights of the parties are to be gov- 
erned by the new contract alone.?2 


[§ 1562] (b) Mutual Default or Inability To Per- 
form. Where both the vendor and the purchaser, . 
under a contract for the sale and purchase of real 
estate, are unable or unwilling to complete the con- 
tract, and both are in default, under such cireum- 
stances as to constitute a rescission by mutual con- 
sent,** the purchaser is entitled to recover any pay- 
ments theretofore made by him on the contract 
price.# 


under the contract); Amonson v. 
Idaho Development Co., 139 P. 352, 
25 Idaho 615 (contra); Hall v. Yar- 
yan, 138 P. 339, 25 Idaho 470 (con- 


under the 


Ohio.—Yeoman y. Lasley, 40 Ohio] Contract. Haygood vy. Kennedy, 109} trary dictum). 
St. 190; Rogers v. Simpson, 31 Ohio] S.E. 522, 27 Ga.App. 689; Pardoe v. 25. Lowry v.. Robinson, 91 N.W. 
Cir.Ct. 103, 11 Ohio Cir.Ct.N.S: 561. yeas 143 NEE 405, ee wont a, aay 174, 3 Neb. (Unoff.) 145. 
Okl.—Hurley v. Anicker, 151 P. 593,| 139 tewa 356.00” et "| 26, Ede v. Ward, 152 N.W. 101, 35 
51 Okl. 97, L.R.A.1918B 5388. 4 cada oh S.D. 314; Campbell v. Greer, 10 U.C. 
Or.—Holland v. Bradley, 12 P.(2d) i Wg Other Pes el eee ih gk8 Ly On atic! (Ont.) 295. 


1100, 140 Or. 258; Mascall v. Erikson, 
283 P. 2, 131 Or. 509; Epplett v.. EKm- 
pire Inve, Coin 194 $Pi 700. 461,99 Or. 
533; Cornely v. Campbell, 186 P. 563, 
187 P. 1103, 95 Or. 345; Kemmerer v. 
Title, é; Drust, Co, Llop ©, 805,.00 .Or. 
137; Woodard v. Willamette Valley 
Irrigated Land Co., 173 P. 262, 89 Or. 
10. 

Pa.—Poulson vy. Pllis, 60 Pa. 134; 
Feay v. Decamp, 15 Serg.&R. 227; 
Lieberman v. Har Nebo Cemetery Co., 
Ine., 82 Pa.Super. 178; Modzynski v. 
Kurzawski, 28 Pittsb.Leg.J.N.S. 421. 


S.D.—Hogan v. Bechtel, 129 N.W. 
914, 27 S-D. 98; Weitzel v. Leyson, 
121 N.W. 868, 23 S.D. 367; Way v. 


Johnson, 58 N.W. 552, 5 S.D. 237. 

Tenn.—Smoot v. Smoot, 12 Lea 274; 
Mason v. Lawing, 10 Lea 264; Win- 
ters v. Elliott, 1 Lea 676. 

Tex.—Martin v. Bell-Woods Co., 
(Civ.App.) 57 S.W.(2d) 271; Evans v. 
Bentley, 29 S.W. 497, 36 S.W. 1070, 9 
Tex.Civ.App. 112. 

Utah.—Foxley v. Rich, 99 P. 666, 
35 Utah 162. : 

Va.—Buena Vista Co. v. McCand- 
lish, 23 S.E. 781, 92 Va. 297; John- 
son’s Ex’x v. Jennings’ Adm’r, 10 
Gratt. (51 Va.) 1, 60 Am.D. 323. 

W.Va.—Arbogast v. Mylius, 46 S.E. 
809, 55 W.Va. 101; Worthington v. 
Collins’ Adm’r, 19 S.B. 527, 39 W.Va. 
406. 

Eng.—Towers v. Barrett, 1 Term 
R. 133, 99 Reprint 1014. 

N.S.—Campbell v. Henderson, 3 N. 
S. 335. 

Austr.—Christie v. 
Austry.C.L.R. 1338. 

See Seymour v. Bennet, 14 Mass. 
266 (dictum). 

[a] Regardless of whether either 
party has right to rescind as against 
the will of the other, if he claims the 


Robinson, 4 


press agreement or by acts of the 
parties (1) the rule stated in the text 
applies. Gwynne v. Ramsey, 92 Ind. 
414. (2) Rescission as implied from 
acts of parties in general see supra 
§§ 302, 303. 

[c] Negro as purchase price.—A 
bought land of B, and paid him a 
negro at the price of four hundred 
dollars in part pay for the land, after 
which both parties died. A’s adminis- 
trator and heirs brought a bill, pray- 
ing that the contract might be can- 
celed and compensation granted for 
the negro. They proved an agree- 
ment of A and B to rescind the con- 
tract, and that B’s heirs had sold the 
land. It was held that the contract 
should be rescinded, and that the 
price of the negro, with interest from 
the time he was received by B, should 
be paid to the complainants; the costs 
to be paid out of B’s estate. Camp- 
bell’s Adm’r vy. Bealor’s Adm’r, 3 Bibb 
(Ky.) 300. 

Right of vendor to set off value of 
use and occupation of premises see 
infra § 1612. 


21. Shively v. Semi-Tropic Land 
& Water Co., 33 P. 848, 99 Cal. 259; 
Phelps v. Brown, 30 P. 774, 95 Cal. 
572; Drew v. Pedlar, 25 P. 749, 87 Cal. 
443, 22 Am.S.R. 257. 

Provisions for forfeiture in general 
see supra §§ 349-352. 


22. Nason v. Woodward, 16 Iowa 
216. And see cases supra note 21. 
23. Houston v. Sledge, 8 S.E. 145, 


101 N.C. 640, 2 L.R.A. 487. 


24. Gillam v. Kahl, 256 P. 101, 44 
Idaho 207; Williams v. Skelton, 237 
P. 412, 40 Idaho 741: Holverson v. 
Evans, 224 P. 1067, 38 Idaho 428. 
But see Sorensen v. Larue, 252 P. 494, 
43 Idaho 292 (holding that, where the 
purchaser adopts an unauthorized 
rescission by the vendor, he is en- 
titled to recover the payments made 


[a] Rule applied.—Where a con- 
tract for the sale and purchase of 
land is abandoned by the parties by 
mutual consent, and the vendor 
agrees with the purchaser, in consid- 
eration of the abandonment, that he 
will repay the purchase money paid 
if he sells the land for more than a 
specified sum, the purchaser has no 
right to recover on common counts 
the purchase money paid by him 
where the vendor does not sell the 
land for more than the sum specified. 
PEE aN v. ‘Greer; 10 U.GAe Rs (Ont.) 
Css 

27. Law Credit Co. v. Tibbitts, 117 
P. 772, 160 Cal. 626; Winton v. Spring, 
18 Cal. 451; Aderholt v. Wood, 226 P. 
950, 66 Cal.App. 666; Gillam v. Kahl, 
256 P. 101, 44 Idaho 207; Nason v. 
Woodward, 16 Iowa 216. 


Where contract is cancelled in 
course of performance in general see 
Contracts § 627 text and note 58. 

28. Tice v. Zinsser, 76 N.Y. 549. 

29. McCoy v. Kessler, 161 S.E. 823, 
174 Ga. 31. . 

30. Novation in general see Nova- 
tion 46 C.J. p 572. 

31. Lassiter v. California Trust 
Co., (CalApp.) 20 P.(2d) 723; Hieatt 
v. Gassen, 183 P. 227, 41 Cal.App. 620; 
Staten v. Railway Land & Improve- 
ment Co., 223 P. 330, 128 Wash. 476. 

32. See Novation § 64. 

G3. Mutual default as rescission 
by mutual consent see supra § 302. 

34. Ala.—Drake v. Nunn, 97 So. 
211, 210 Ala.-1386. 

Cal.—Cleary v. Folger, 
84 Cal. 316, 18 Am.S.R. 187. 
Credit Co. v. Tibbitts, 117 P. 
Cal. 626 (recognizing rule). 

Ill.—Baston v. Clifford, 68 Ill, 
18 Am.R. 547. 

Ohio.—Rogers v. Simpson, 11 Ohie 


24 P. 280, 
See Law 
772, 160 


67, 
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[§ 1563] (3) By Vendor.?® Where a contract for 
the sale of land is rescinded by the vendor, the pur- 
chaser is ordinarily entitled to repayment of the 
purchase money paid,*® and may maintain an action 
against the vendor to recover the amount thereof,*? 
except as his right may have been lost by his own 
delay or default in performance of the contract,** 
and except that, in England and Canada, it is held 
that a deposit made by the purehaser to bind the 
bargain, as distinguished from other payments on 
account of the purchase price, is ordinarily not re- 
and this rule applies where the ven- 
dor does some act amounting to a rescission, or which 
the purchaser is entitled to treat as a rescission,*° 


coverable;*° 


CimOc Nes wool fio) eObionCir, Ct, 103. 

Utah.—Foxley v. Rich, 99 P. 666, 
35 Utah 162. 

Sask.—Spencer vy. Davidson, 4 Sask. 
lhe, ies 

Right of vendor to set off value of 
use and occupation of premises see in- 
fra § 1612. 

35. Rescission by vendor: 

In general see supra §§ 314-422. 
Under option so to do see Supra §§ 

307, 308. 

Where contract is in parol see su- 
pray §) 1558: 

36. Restoration of payments as 
condition precseflent to rescission see 
supra §§ 347-354. 

37. U.S.—Dudley v. Hayward, 11 
5:43. 

Ala.—Altllen v. Booker, 2 Stew. 21, 
19” Am: D. 33. 

Ark.—Vance v. Newman, 80 S.W. 
574, 72 Ark. 359, 105 Am.S.R. 42; Lit- 
tell v. Jones, 19 S.W. 497, 56 Ark. 139. 

Cal.—Lemle v. Barry; 183 P. 148, 
181 Cal. 6; Allen v. Chatfield, 156 P. 
47, 172 Cal. 60; Phelps v. Brown, 30 
BP. 774, 95 Cal. 572; Drew v. Pedlar, 
25 PB. 749, 87 Cal. 443, 22 Am.S.R. 257; 
Peloian v. Waldman, 201 P. 344, 54 
Cal.App. 116; Smith v. Jaccard, 128 
P. 1023, 128 P. 1026, 20 Cal.App. 280; 
Cabrera v. Payne, 103 P. 176, 10 Cal. 
App. 675. 

Conn.—Lee v. Wyse, 35 Conn. 384. 

Ga.—Lytle v. Scottish American 
Mortg. Co., 50 S.E. 402, 122 Ga. 458. 

Ill. Neil v. Kennedy, 149 N.E. 775, 


319 Ill..75; Elder v. Chapman, 52 N. 
WO) 176) Gl. £42 [rev TOs Tl App. 
288]; Collins v. Thayer, 74 Ill. 138; 


Seiberling v. Lewis, 93 Ill.App. 549. 


Jowa.—Watland v. Quaintance, 171 
N.W. 692, 173 N.W. 12, 186 Iowa 1271; 
Reiger v. Turley, 131 N.W. 866, 151 
Iowa 491; Frey v. Stangl, 125 N.W. 
868, 148 Iowa 522, L.R.A.1916D 462. 


Kan.—Roberts v. Yaw, 61 P. 409, 63 
Kan. 43 [rev 58 P. 490, 9 Kan.App. 
135]. 

Ky.—Craig v. Prather, 2 B.Mon. 9; 
Hunt v. Sanders, 1 A.K.Marsh. 552; 
Grant’s Heirs v. Craigmiles, 1 Bibb 
203; McBrayer v. Thomas, 64 S.W. 
906, 23 Ky... 1179; Curnutte v. Cur- 
nutte, 55 S.W. 422, 21 Ky.L. 1422; 
Taylor’s Adm’r v. Bryan, 3 Ky.L. 758. 


La.—Ragsdale v. Ragsdale, 29 So. 
906, 105 La. 405. 


Me.—Segars v. Segars, 71 Me. 530; 
Jellison v. Jordan, 68 Me. 373; Knee- 
Jand v. Fuller, 5i Me. 518; Patterson 
v. Yeaton, 47 Me. 308. 

Mich.—Schon vy. Lawrence, 242 N. 
W. 745, 258 Mich. 543; Robinson vy. 
Batzer, 161 N.W. 879, 195 Mich. 235; 
Davis v. Strobridge, 6 N.W. 205, 44 
Mich. 157. 
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Minn.—Halvorson v. Bexell, 195 N. 
W. 635, 157 Minn. 97; Engel v. Mah- 
len, 189 N.W. 422, 153 Minn. 1; Press- 
nell v. Lundin, 47 N.W. 161, 44 Minn. 
551; Wyvell v. Jones, 33 N.W. 43, 37 
Minn. 68. 


Miss.—Beaman vy. Buck, 17 Miss. 
hc 


Mo.—Chamberlain y. Ft. Smith 
Lumber Co., (App.) 179 S.W. 740; 
Quigley v. King, 168 S.W. 285, 182 


Mo.App. 196; Norris v. Letchworth, 
124 S.W. 559, 140 Mo.App. 19. 


Neb.—Lowry v. Robinson, 91 N.W. 
174, 3 Neb. (Unoff.) 145. 

N.J.—Yeskel v. Gross, 144 A. 312, 
105 N.J.Law 308 [aff 148 A. 920, 106 
N.J.Law 611). 


N.Y.—Fogal v. Page, 13 N.Y.S. 656, 
59 Hun 625; Gillet v. Maynard, 5 
Johns. 85, 4 Am.D. 329. 

N.C.—Durham Consol. Land, etc., 
Co. v. ‘Guthrie, 21 S:H. 952, 116 N.C: 
381. 

Ohio.—Buck v. Waddle, 1 Ohio 357; 
Galagher v. Dettelbach, 24 Ohio Cir. 
Ct.N.S. 347. 

Or.—Mitchell v. Hughes, 157 P. 965, 
80 Or. 574; Maffet v. Oregon & C. R. 
Co., 80 P. 489, 46 Or. 443. 

Pa.—Howard v. Stillwagon, 81 A. 
807, 282 Pa. 625; Culbertson v. Trick- 
er, 95 Pa.Super. 242. 

S.D.—Hendrikson v. Mesenberg, 195 
N.W. 36, 46 S.D. 558. 

Tex.—Cammack vy. Prather, (Civ. 
App.) 74 S.W. 354; Foster v. Eoff, 
47 S.W. 399, 19 Tex.Civ.App. 405. 


Vt.—Bedell v. Tracy, 26 A. 1031, 65 


Vt. 494; Welch v. Darling, 7 A. 547, 
oe Vt. 136; Gifford v. Willard, 55 Vt. 


Wash.—Jackson v. -White, 177 P. 
667, 104 Wash. 648; Gibson v. Rouse, 
142 P. 464, 81 Wash. 102. 

Wis.—Miller v. Metz, 79 N.W. 2138, 
103 Wis. 220; Brandeis v. Neustadt], 
13 Wis. 142. 


Sask.—Mitchell v. Wilson, 5 Sask. 
L. 161; Banton v. March, 2 Sask.L. 
484; Hall v. Turnbull, 2 Sask.L. 89, 
10 West.L.R. 536. 


And see cases infra notes 40, 41. 


[a] Although rescission is on 
ground that consideration given was 
valueless or that its value was fraud- 
ulently misrepresented by the pur- 
chaser, the vendor must return such 
consideration to the purchaser upon 
rescinding the contract. Watland v. 
Quaintance, 171 N.W. 692, 173 N.W. 
12, 186 Iowa 1271. 


{b] If vendor either disables him- 
self from performing or deprives pur- 
chaser of opportunity to perform the 
purchaser is entitled to recover mon- 
ey paid by him to the vendor in re- 
liance on the contract. Mitchell vy. 
Hughes, 157 P. 965. 80 Or. 574. 


[§§ 1562-1564 


or where the contract is rescinded by the vendor 
under a right so to do reserved therein.*? 
unexecuted intention, however, on the part of the 
vendor, to abandon or reseind the contract, not 
amounting to a rescission, does not entitle the pur- 
chaser to recover his payments.*? 

[§ 1564] (4) By Purchaser**—(a) In General. 
The purchaser, in a contract for the sale and pur- 
chase of land, may maintain an action for the re- 
covery of payments made by him under the contract 
where he has rightfully rescinded such contract,** 
as for a breach of it by the vendor,*® or for fraud, 
misrepresentation, or mistake,*® or under a provision 
giving him a right to rescind;*? 


A mere 


and this is true 


{c] Where purchaser has resold 
part of land.—If, with the consent of 
the vendor, a part of the land was 
sold by the-purchaser to a third per- 
son, and all of the purchase price 
therefor was paid over to the vendor, 
the Jatter, on rescission of the origi- 
nal contract, must account to the pur- 
chaser for so much of the payment as 
was in excess of the value of the land 
thus sold, calculated on the basis of 
the original contract. Lytle v. Scot- 
tish American Mortg. Co., 50 &.E. 402, 
122 Ga. 458. 


38. Effect of purchaser’s delay or 
default on right to recover payments 
made see infra §§ 1577-1581. 

39. Soper v. Arnold, 14. App.Cas. 
429; Howe v. Smith, 27 Ch.D. 89; 
Butchart v. Maclean, 15 B.C. 254; 
Whitely v. Richards, 48 Ont.L. 537; 
Orr v. Cook, (Sask.) 70 Dom.L.R. 707. 
Compare Spencer v. Davidson, 4 Sask. 
L. 172 (holding that a deposit or pay- 
ment made as a guarantee for per- 
formance is not retainable by the 
vendor, but is recoverable by the pur- 
chaser, where there is no such fault 
or delay on the part of the purchaser 
as to make it proper for the vendor 
to retain the money). 

40. Christy v. Arnold, 36 P. 918, 4 
Ariz. 263; Smith v. McCluskey, 45 
Barb. (N.Y.) 610; Utter vo Stuart, 30 
Barb. (N.Y.) 20; Matfet v. Oregon, 
ete.) “RY Coz,” $0) P48o 46 Ore 43: 


Acts cf vendor amounting to rescis- 
sion see supra §§ 366-369. 


41. Drew v. Pedlar, 25 P. 749, 87 
Cal. 448, 22 Am.S.R. 257; Utter v. 
Stuart, 30) Barb, (Nay... 205) Guillecave 


Maynard, 5 Johns. (N.Y.) 85, 4 Am.D. 
329; Feay v. Decamp, 15 Serg.&R. 
(Pa.) 227; Buena Vista Co. v. Mc- 
Candlish, ©2383) ‘Sse 7818 92) Van 1297 
Johnson's HEx’x vy. Jennings’ Adm’r, 
LO Gratt. Gb Varied; 6:0, Amp as2se 


Rescission at option of vendor in 
general see supra §§ 307, 308. 


42. Donaldson’s Adm’r vy. Waters* 
Adm’r, 30 Ala. 175; Waters v. Spen- 
cer, 22 Ala. 460. 


43. Right of purchaser to return 
of purchase money after rescission in 
general see supra § 507. 


Where contract is in parol see su- 
pra § 1558. 


44. Kruse v. Bush, 167 P. 308, 85 
Or, 394 
45. See infra §§ 1565-1572. 


Rescission for breach by vendor in 
general see supra §§ 426-428. 

46. See infra § 1573. 

Rescission for fraud, misrepresen~ 
tation, or mistake in general ste su- 
pra §§ 454-458. 

47. See infra § 1574. 

Rescission at purchaser’s option in 
general see supra §§ 309, 310. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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even though the contract of sale is oral and the | the recovery of such payments.‘® 


purchaser could not compel its specific performance 
or recover damages for its breach.4§ 
ized rescission or attempt to rescind, however, on 
the part of the purchaser, does not entitle him to 


48. Flinn v. Barber, 64 Ala. 193; 
Whaley v. McDonald, (Tex.Civ.App.) 
194 S.W. 409; Lipscomb y. Lipscomb, 
66 S.E. 8, 66 W.Va. 55. 


Oral contract of sale: 
In general see supra § 68. 


Oral character as ground for rescis- 
sion by purchaser see supra § 461. 


Right of purchaser to: 


Compel specific performance 
Specific Performance § 120. 


Damages for breach see Frauds, 
Statute of § 399. 


49. Cleary v. Folger, 33 P. 877, 99 
Cal. xvii; Tabachnick v. Brand, 108 
N.Y.S. 40, 123 App.Div. 667; Perkins 
v. Jones, 7 Terr.L. 103. See Thomp- 
son v. Killheffer, 119 A. 770, 98 N.J. 
Law 359 [rev on other grounds 125 A, 
11, 99 N.J.Law 439] (dictum). 


50. U.S.—Crabtree v. St. Paul Op- 
era House Co., 39 F. 746. 


Ariz.—Pima Farms Co. v. McDon- 
ald, 244 P. 1022, 30 Ariz. 82. 


Cal.—National Pacific Oil Co. v. 
Watson, 193 P: 133,484 "Cal. 216; San 
Diego Const. Co. v. Mannix, 166 P. 
825, 175 Cal. 548; Melone v. Ruffino, 
620. 93,0029) Cal o1 479 An Sn) Laue 
Duncanson vy. Walton, 44 P..174, 111 
Cal. 516; Jackson v. Raterree Land 
Go:, 11 Pi (2d) 8, 123-Cal-App: 165; Bur- 
dick v. Kerkovecz, 254 P. 684, 81 Cal. 
App. 786. 


see 


Colo.—Taylor v. Williams, 31 P. 
504, 2 Colo.App. 559. 
Conn.—-Lyon vy. Annable, 4 Conn. 


350. 

Fla.—Wolfle v. Daugherty, 137 So. 
717, 103 Fla. 432; Walker v.. Close, 
125 So. 521, 126 So. 289, 98 Fla. 1103; 
Cox <vi.' 'Grose; .122.S0¢.5138;, 97+ Fla. 


848 [foll Hilliard v. Futch, 127 So. 
341, 99 Fla. 654]. 
Tll.—Bryson vy. Crawford, 68 Ill. 


362; Baston v. Clifford, 68 Ill. 67, 18 
Am.R. 547; Des Moines, etc., Real 
Estate, etc., Co. v. Beale, 78 Ill.App. 
40; Eames v. Germania Turn Verein, 
8 Ill.App. 663. 

Iowa.—Gray' v. Central Minnesota 
Immigration Co., 103 N.W. 792, 127 
Iowa 560. 

Minn.—Payne v. Hackney, 87 N.W. 
608, 84 Minn. 195. 


Miss.—Allendale Heights Co. v. 
Eyrich, 125 So. 706, 156 Miss. 142. 


Mo.—Quigley v. King, 168 S.W. 285, 
182 Mo.App. 196. 


N.H.—H. C. Reddington & Co. v. 
Henry, 48 N.H. 273. 


N.J.—Orr’ v.. Rudolph, 146A. 187, 
106 N.J.Law 446; Modern Homes 
Realty Co. v. Lang, 133 A. 389, 102 N. 
J.Law 635; Kurtz v. Busch, 128 A. 
552, 3 N.J.Misc. 389. 


N.Y.—Irwin v. Lido Realty Corp., 
165 N.E. 459, 250 N.Y. 310; Levitan v. 
Levine, 231 N.Y.S. 522, 224 App.Div. 
561; Feldblum vy. Laurelton Land Co., 
135 N.Y.S. 349, 151 App.Div. 24 [mo- 
tion den 99 N.E. 1107, 206 N.Y. 673, 


and aff 104 N.B. 1129, 210 N.Y. 594]; ] 


Westown Realty Co. v. Keller, 128 N. 
Y.S. 518, 143 App.Div. 458; Kaufman 
v. Brennan, 108 N.Y.S. 503, 123 App. 
Div. 516; Kaplron v. Tucker, 55 N. 
Wess Sia coreADD Div. ~ol0ls) Battle. v- 
Rochester City Bank, 5 Barb. 414 [aff 
3 N.Y. 88]; Lewis v. Bergmann, 110 
N.Y.S. 1047. 


N.C.—Houston v. Sledge, 8 S.H. 145, 
101 N.C. 640, 2 L.R.A. 487. 


An unauthor- | eral. 


Ohio.—Galagher v. Dettelbach, 24 
Ohio Cir.Ct.:N.S. 347. 


Or.—Helgeson Vv. Northwestern 
DEUS CO..303 hos Om lOs Ore t. 


Pa.—Durham v. Wick, 59 A. 824, 
210) Ba. 1285105) Am-S:R. 789, 2 Ann, 
Cas. 929; Borough of Erie v. Vin- 
cent, 8 Watts 510; Smyth v. Resnick, 
82 Pa.Super. 208. 


S.C.—Ould v. Spartanburg Realty 
Co., 77 S.E. 866, 94 S.C. 184. 


Tex.—MecDonald v. Whaley, (Civ. 
App.) 207 S:-W. 609; Kinney County 
Land Co. v. Cubbage, (Civ.App.) 155 
SW. -5913) Smith | ve quander, (Civ. 
App.) 106 S.W. 703; Lewis v. Wil- 
sents, 91 S.W. 247, 41 Tex.Civ.App. 


Utah.—Foxley v. Rich, 99 P. 666, 
35 Utah 162. 


Va.—Riverside Residence Co. v. 
Husted, 64 S.E. 958, 109 Va. 688; 
Buena Vista Co. v. McCandlish, 23 S. 
HTS 9a Vad oo te 


W.Va.—Bier v. Smith, 25 W.Va. 
830. 
Wis.—Isaacs v. Bardon, 89 N.W. 


913, 114 Wis. 142. 


Can.—March v. Banton, 45 Can.S.C. 
338 [dism appeal 5 Sask.L. 42]. 


Ont.—Winnifrith v. Finkleman, 7 
Ont.W.N. 357 [dism appeal 6 Ont.W. 
IN: 432]; 


[a] Where vendor before time for 
conveyance alters state of property 
so. as materially to lessen its value, 
the purchaser, upon rescinding, may 
recover the money paid by him on ac- 
count of the purchase price. Borough 
of Erie v. Vincent, 8 Watts (Pa.) 510. 


{b] Refusal to ratify sale contract 
made by agent.—(1) Where an o'wner 
of land refuses to ratify a contract 
for its sale made by his agent, the 
purchaser may maintain an action to 
recover money paid by him to the 
agent under the contract. Crabtree 
v. St. Paul Opera-House Co., 39 F. 
746. (2) Recovery where contract is 
executed by agent not authorized so 
to do see supra § 1556. 


[c] Failure or refusal to execute 
formal contract on agreed terms.— 
Where an intending purchaser and the 
owner of land agree upon a sale and 
purchase thereof, with the under- 
standing that the agreement shall be 
embodied in a formal contract to be 
thereafter prepared and executed, and 
the owner fails or refuses to execute 
a contract embodying the agreed 
terms, or attempts to exact the exe- 
cution of a contract on different 
terms, the intending purchaser may 
treat the transaction as rescinded and 
recover his purchase money. Allen- 


dale Heights Co. v. Wyrich, 125 So. 
706, 156 Miss. 142; Kurtz v. Busch, 
128 A. 552, 3 N.J.Misc. 389; Levitan 


v. Levine, 231’ N.Y.S. 522, 224 App. 


Div. 561. 


51. Ala.—Chandler v. Wilder, 
So. 306, 215 Ala. 209. 


Cal.—Melone v. Ruffino, 62 P. 98, 
129 Cal. 514, 79 Am.S.R. 127; Ogren 
v. Inner Harbor Land Co., 256 P. 607, 
83 Cal.App. 197; Hunt v. Inner Har- 
bor Land Co., 214 P. 998, 61 Cal.App. 
271. 

Colo.—Spencer v. Brundage, 194 P. 
1104, 1105, 69 Colo. 520 [quot Cyc]. 


Fla.—Kilcoyne v. Golden Beach 
Corporation, 136 So. 350, 101 Fla. 
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[§ 1565] (b) For Breach by Vendor—aa. In Gen- 
Where the vendor in a contract for the sale 
and purchase of land fails or refuses,*° or is unable,®! 
to complete and perform his contract, and the pur- 


1470. 
Ill.—Bryson vy. Crawford, 68 Ill. 
362; Baston v. Clifford, 68 Ill. 67, 18 


Am.R. 547; Willets v. Burgess, 34 II1. 
ee Seiberling v. Lewis, 93 Ill.App. 


Repre- 


Ky.—Durrett v. Simpson’s 
De tals aks 


sentatives, 3 T.B.Mon. (Ky 
Am.D. 115. 


La.—Stafford, Derbes & Roy v. De 
Gruy, 133 So. 480, 172 La. 160 [rev 
130 So. 889, 15 La.App. ere Cum- 
mings v. Cobb, 5 La.App. 646. 

Mich.—Koploy v. Dilworth, 213 N. 
W. 108, 238 Mich. 157. 

Neb.—Dent v. Johnson, 
938, 111 Neb. 162. 


N.J.—Kunz v. Barnegat Pines Real- 
ty Co., 156 A. 417, 109 N.J.Eq. 115. 

N.Y.—Warren v. Banning, 35 N.E. 
428, 140 N.Y. 227; Schiff v. Tamor, 93 
N.Y.S. 853, 104 App.Div. 42; Battle v. 
Rochester City Bank, 5 Barb. 414 [aff 
3 N.Y. 88]; Reizen v. Larkin Lumber 
Col 283° NoYes. 91335. 433 Mise, 3755: 

Or.—Livesley v. Muckle, 80 P. 901, 
46 Or. 420. 

Pa.—McClenachan v. Malis, 164 A. 
780, 310 Pa. 99; Smyth v. Resnick, 
82 Pa.Super. 208. 


Tex.—kKinney County Land Co. v. 
Cubhage, (Civ.App.) 155 S.W. 591 


Va.—Riverside Residence Co. v. 
Husted, 64 S.E. 958, 109 Va. 688. 


Wash.—Schaefer v. KE. F. Gregory 
Co., 192 P. 968, 112 Wash. 408. 
Wis.—Lyman v. Babcock, 36 Wis. 
314. 
Alta.—Armstrong v. Marshall, 8 Al- 


195 N.W. 


ta.L. 449; Krom v. Kaiser, 8 Alta.L. 
287. 

B.C.—Metcalfe v. Van Houten, 27 
LEMON SICA 


ST taka. We | v. Gilbert, 48 N.B. 


Ont.—-Gould v. Rabinowitz, [1927] 2 
Dom.L.R. 559; Cardinal v. Proctor, 7 
Ont.W.N. 394. 


Sask.—Spencer v. Davidson, 4 Sask. © 
Lange Bannerman v. Green, 1 Sask.L. 
394. 


[a] Property taken by eminent 
domain.—Where property contracted 
to be sold is expropriated or taken 
under the right of eminent domain, 
so that the vendor cannot complete 
his contract to convey it to the pur- 
chaser, the latter upon rescinding the 
contract is entitled to maintain an 
action to recover payments made un- 
der the contract on account of the 
purchase price. Ogren v. Inner Har- 
bor Land Co., 256 P. 607, 83 Cal.App. 
197; Hunt v. Inner Harbor Land Co., 
214 P. 998, 61 Cal.App. 271; Schaefer 
Vv. EH. B. Gregory ‘Cos 192eP 96 sh aii 
Wash. 408; Gould y. Rabinowitz, 
(Ont.) [1927] 2 Dom.L.R. 559. Con- 
tra Summers v. Midland Co., 209 N.W. 
323, 167 Minn. 453, 46 A.L.R. 816. 


[b] Inability to procure extension 
of mortgage.—Where a vendor of real 
estate is not entitled to compel specific 
performance by reason of his inability 
to procure an extension of a mort- 
gage, as required by the contract, he 
is not entitled to retain an amount 
paid by the purchaser on account of 
the purchase price. Schiff v. Tamor, 
93 N.Y.S. 853, 104 N.Y.App.Div. 42. 

{c] Irremediable change in condi- 
tion of premises.—(1) Where plain- 
tiff, who purchased lots for a resi- 
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ehaser rescinds on 


fault. 


dence on installments, had paid a 
third of the price when she discov- 
ered defendant had permitted a race 
track corporation to remove the soil 
from the greater part and excavate 
them, possession not having been de- 
livered, and defendant having placed 
itself so that it could not deliver the 
land in substantially the condition it 
was in when the contract was made 
without plaintiff's fault, she was en- 
titled to recover money paid. River- 
side Residence Co. v. Husted, 64 S.E. 
958, 109 Va. 688. (2) Where, after 
contracting to sell property to an- 
other, the vendor excavates large 
amounts of gravel and removes grow- 
ing trees from the tract, thereby de- 
stroying in large measure the subject 
matter of the contract, the purchaser 
may recover his purchase money. 
Kunz v. Barnegat Pines Realty Co., 
156 A. 417, 109 N.J.Eq. 115. 

‘“{d] Even though purchaser does 
not wish contract performed, if he is 
present at the time and placed stipu- 
lated for performance, and demands 
strict performance, and the vendor is 
unable to perform, the purchaser is 
entitled to recover the purchase mon- 
ey paid. Reizen v. Larkin Lumber 
Co:, 233 N.Y.S. 133, 133 Mise. 755. 

52. Breach of contract by vendor 
as ground for rescission see supra §§ 
426-428. 

53. See cases infra this note; 
supra notes 50, 51. 

[a] That money has been paid to 
third person, under an agreement to 
that effect, is immaterial as regards 
the purchaser’s right to recover. Sei- 
berling v. Lewis, 93 Ill.App. 549. 

Failure, refusal, or inability of ven- 
dor to: 

Convey: 
In general see infra §§ 1570, 1571. 
Because of conveyance to third per- 
son see infra § 1572. 
Furnish good title see infra §§ 1566- 
©1569. 

54. Effect of purchaser’s delay or 
default on right to recover payments 
made see infra §§ 1577-1581. 

55. Waters v. Spencer, 22 Ala. 460. 

56. Misrepresentation or fraud as 
to title see infra § 1573. 

Sale of land to which vendor has 
no title see supra § 1559. 


57. Right of purchaser to rescind 
for failure of, or defects in, title see 
supra §§ 433-449. 


58. U.S.—Seibel v. Purchase, 134 F. 
484. Castor v. Mitchel, 5 F.Cas.No. 
DOV Ge sash... Cred Ls ACoopery Vv. 
Brown, 6 F.Cas.No. 3,191, 2 McLean 
495. 

Ala.—Flinn v. Barber, 64 Ala. 1938; 
Sherman y. Good, 109 So. 8938, 21 Ala. 
App. 546. 

Ark.—Wilson v. Biles, 287 S.W. 373, 
171 Ark. 912; Mays v. Blair, 179 S.W. 
331, 120 Ark, 69; Leroy v. Harwood, 
178 S.W. 427, 119 Ark. 418; Whitener- 
London Realty Co. v. Ritter, 126 S.W. 
856, 94 Ark. 263; Indiana & Arkansas 
Lumber & Mfg. Co. v. Pharr, 102 S.W. 


and 


account of such 
may maintain an action to recover the amount of 
payments made by him under the contract,°* unless 
his rights have been lost by his own delay or de- 
A mere unexecuted intention, however, on 
the part of the vendor to repudiate or refuse to per- 
form the contract will not entitle the purchaser to 
sue for the purchase money he has paid.*® 


[§ 1566] bb. Failure or Inability To Furnish Good 


VENDOR AND PURCHASER 


breach,®? he 


price.°® 


686, 82 Ark. 573; St. Francis Levee 
Dist. Directors v. Myers, 94 S.W. 716, 
te ee 14; Bellows v. Cheek, 20 Ark. 
424, 

. White, 202 P. 648, 187 
Cal. 489; Koshland v. Spring, 48 P. 
58, 116 Cal. 689; Townsend v. Tufts, 
30 Pi 528) 95Cal. 257, 29) Am: SiR 10% 
Sheehey v. Miles, 28 P. 1046, 93 Cal. 
288; Reynolds v. Borel, 25 P. 67, 86 
Cal. 5388; Burks v. Davies, 24 P. 613, 
85 Cal: 110, 20 Am?S.R. 213; “Rogers 
v. Borchard, 22 PB. 90%, 82 Cal. 347; 
Turner v. Raynolds, 22 P. 546, 81 Cal. 
214°. Menton. v. Alsip; 2102 7839e ao 
Cal.5402: Sanders v. Lansing, 12) P- 
702, 70 Cal. 429; Mack v. Morrison, 
41 Cal. 11; Winter v. Stock, 29 Cal. 
407, 89 Am.D. 57; Harwell v. Reiniger, 
11 P.(2d) 421, 123 Cal.App. 485; Mil- 
ton Realty Co. v. Butterfield, 262 P. 
419, 87 Cal.App. 772; Born v. Castle, 
134 P. 347, 22 Cal.App. 282; Carter 
Vv. \ Box, 103°7°P. 9107 4) CaltApp.wiGis 
Cabrera v. Payne, 103 P. 176, 19 Cal. 
App. 675; Whelan v. Rosseter, oe Ps 
1082, 1 Cal.App. 701. See Hooe v. 
O’Callaghan, 82 P. 1082, 1 Cal.App. 
701 (holding that, where, after the 
making of a contract and before the 
time for conveyance, the public rec- 
ords were destroyed by fire, making it 
impossible for the vendor to convey 
a good or perfect record title, the 
purchaser was entitled to recover 
money paid under the contract). 


Colo.—Heaton v. Nelson, 194 P. 614, 
69 Colo, 320; Florence .Oil, etc., Co. 
v. McCandless, 58 P. 1084, 26 Colo. 
534; Taylor v. Williams, 31 P. 504, 
2 Colo.App. 559. 


Conn.—Soldate v. McNamara, 109 A. 
724, 94 Conn. 589; Janulewyez v. 
Quagliano, 89 A. 897, 88 Conn. 60. 


D.C.—Presbrey v. Kline, 20 D.C. 
513; Bletz v. Willis, 19 D.C. 449. 


Fla.—Hilliard' y. Futch, 127 So. 


341, 


99 Fla. 654; Reese v. Levin, 123 So. 
809; Musselwhite v. Oleson, 53 So. 
944, 60 Fla. 342. 

Ga. Kenny, 126 S.E. 


827, 159 Ga. 736, 40 A.L.R. 685 [rev 
121 S.E. 841, 31 Ga.App. 514 (judgment 
vacated 127 S.E. 623, 33 Ga.App. 666) ]; 
McDonald v. Beall, 55 Ga. 288. 


Idaho.—Richards v. Jarvis, 238 P. 
887, 41 Idaho 237; Marshall v. Gilster, 
201 P. 711, 34 Idaho 420; Boyd v. Bo- 
ley, 139 P. 139, 25 Idaho 584. 


Ill.— Kellogg v. Kartte, 154 N.E. 
231, 323 Ill. 448; Harding v. Olson, 
52 N.W. 482, 177 Ill. 298; Bilder vy. 
Chapman, 52 N.E. 10, 176 Ill. 42; Eg- 
gers v. Busch, 39 N.l. 619, 154 Ill. 604 
[aff 54 Ill.App. 279]; Bitzer v. Orban, 
88 Ill. 180; Clark v. Weis, 29) :Am.R. 
60, 87 Ill. 488; Demesmey v. Gravelin, 
56 Ill. 93;' Smith v. Lamb, '79. Am.D. 
381, 26 Ill. 396; Hurd v. Denny, 16 111. 


492; Buchli v. Caldwell, 267 I1l.App. 
38; Brya v. Thomas, 186 Ill.App. 281; 
Rochells v. Brockman, 152 I1l.App. 
253; Augsberg v. Meredith, 101 Ill. 
App. 629; Seiberling v. Lewis, 93 Ill. 
App. 549; Williams v. Saly, 33 Tl. 
App. 454. See Weiss v. Clamitz, 203 
Tll.App. 246. 


Ind.—Lloyd vy. Davis, 28 N.E. 232, 


Bats. 
N sie aad “ 
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Title®*—-(aa) Where Contract Is Executory—aaa. 
In General. Where the purchaser under an executory 
contract for the sale and purchase of land right- 
fully rescinds the contract for defects in the ven- 
dor’s title, or a want of good title in the vendor,®? 
he may maintain an action for the recovery of pay- 
ments made by him on account of the purchase 
Without a rescission, however, the purchas- 
er cannot claim the repayment of the purchase money 


2 Ind.App. 170. 

Iowa.—Benedict v. Nielsen, 215 N. 
W. 658, 204 Iowa 1373; Culley v. Dix- 
on, 201 N.W. 582, 199 Iowa 136; Lah- 
ner v. Schaum, 201 N.W. 80, 198 Iowa 
1388; Mathers v. Christianson, 154 N. 
W. 455; Perrin v. Chidester, 139 N.W. 
930, 159 Iowa 31; Fagan v. Hoak, 105 
N.W. 155, 111 N.W. 981, 134 Iowa 381; 
Wilhelm v. Fimple, 7 Am.R. 117, 31 
Iowa 181; Edmonds v. Cochran, 12 
Iowa 488. 


Kan.—Missouri, etc., R. Co. v. Pratt, 
67 P. 464, 64 Kan. 118; Bell v. Stern- 
berg, 36 P: 1058.53) Kan. 5725 Kim- 
ball v..Bell,.30 P. 240,49 Kan. 17335 
Kimball v. Bell, 28 P. 1015, 47 Kan. 


757; O'Neill v. Douthitt, 20 P. 493, 
40 Kan. 689; Frederick v. Birkett, 
Lb EB, 5105 37° Kan, 536. 


Ky.—Clarke v. Fishback, 262 S.W. 
265, 203 Ky. 265; Mann v. Campbell, 
250 S.W. 110, 198 Kx. 812; Fletcher v. 
Wireman, 153 S.W. 982, 152 Ky. 565; 


Ellis’ Adm’r v. Graves, 5 Dana 119; 
Shemwell v. Carper, 87 S.W. 771, 27 
Ky.L. 997. 


La.—Roe v. Maniscalco, 141 So. 49, 
174 La. 526; Botto v. Berges, 17 So. 
428, 47 La.Ann. 959; Donaldson v. 
State Realty Co., 8 La.A. 
260; Gough v. Redersheimer, 5 La. 
A. (Orleans) 95. Compare Lyons vy. 
Woman’s League of New Orleans, 50 
So. 18, 124 La. 222 (allowing recov- 
ery under a contract which provided 
that in case the sale should fail 
through any fault of the vendor the 
payments made by the purchaser 
should be returned to him with an 
equal sum in addition). 


Me.—McKeen v. Boothby, 152 A. 53, 
129 Me. 324; Doherty v. Dolan, 20 
Am.R. 677, 65 Me. 87; Bassett v. Bas- 
sett, 55 Me. 127; Wright v. Haskell, 


(Orleans) 


45 Me. 489; Appleton yv. Chase, 19 
Me. 74. 

a ie —Bernei v. Baltimore, 56 Md. 
5 


Mass.—Greenberg v. Lannigan, 161 
N.E. 882, 263 Mass. 594; Leonard v. 
Wheeler, 158 N.E. 502, 261 Mass. 130; 
Hershorn v. Rubenstein, 156 N.E. 251, 
259 Mass. 288; Buckley v. Meer, 146 
INGA (encod Mass. Popa Downey Vee 
Levenson, 142 N.E. 85, 247 Mass. 358; 
Burke v. Schreiber, 66 N.E. 411, 183 
Mass. 35; Kares v. Covell, 62 N.E. 
244, 180 Mass. 206, 91 Am.S.R. 271; 
Linton Vv. Hichborn, 126 Mass. 32; 
Canada v. Canada, 6 Cush. 15; Miner 
v. Bradley, 22 Pick. 457. 


Mich.—Taylor v. Fry, 238 N.W. 274, 
255 Mich. 338; Fitzpatrick v. Hoff. 
man, 62 N.W. 349, 104 Mich. 228; 
Wright v. Dickinson, 35 N.W. 164, 67 
Mich. 580, 11 Am.S.R. 602; Weaver v. 
Aitcheson, 32 N.W. 436, 65 Mich. 285; 
Dickenson v. Wright, 22 N.W. 312, 
56 Mich. 42; Atkinson v. Scott, 36 
Mich. 18. 


Minn.—Joslyn v. Irwin Dick Co., 209 
N.W. 889, 168 Minn. 269; Lutz v. 
Fults, 193 NW. 119, 155 Minn. 207; 
Johnson v. Herbst, 167 N.W. 356, 140 
Minn. 147; Mathews Vv. Lightner, 88 
N.W. 992, 85 Minn. 333, 89. Am.S.R; 
558; George v. Conhaim, 37 N.W. 791, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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38 Minn. 338, 


_Miss.—Wilson v. Cox, 50 Miss. 133; 
Sims v. Boaz, 19 Miss. 318. 


Mo.—Benson v. Watkins, 285 S.W. 
407, 313 Mo. 426; Langford v. Cald- 
well, 48 Mo. 508; Barton’s Adm’rs v. 
Rector, 7 Mo. 524; Sanders v. Sheets, 
(App.) 287 S.W. 1069; Kling v. A. H. 
sreef Realty Co., 148 S.W. 203, 166 
Mo.App. 190; Parsons v. Kelso, 125 
S.W. 227, 141 Mo.App. 369. 


Mont.—Colburn v. Northern Pac. R. 
Co., 34 P. 1017, 13 Mont. 476 [rev on 
other grounds 17 S.Ct. 98, 164 U.S. 383, 
41 L.Hd. 479]. 


Neb.—Dent v. Johnson, 195 N.W. 
938, 111 Neb. 162; Rath v. Wilgus, 
195 N.W. 115, 110 Neb. 810; Rushton 
v. Campbell, 142 N.W. 902, 94 Neb. 
141; Justice v. Button, 131 N.W. 736, 
89 Neb. 367, 38 L.R.A.N.S. 1; Max- 
well v. Gregory, 73 N.W. 220, 53 Neb. 
5; Seaver v. Hall, 70 N.W. 373, 50 
Neb. 878 [aff 72 N.W. 217, 52 Neb. 
316]; McPherson vy. Wiswell, 26 N.W. 
916, 19 Neb. 117; Reed v. Beardsley, 
6 Neb. 493; Burley vy. Shinn, 1 Neb. 
433; Eaton v. Redick, 1 Neb. 305. 


N.H.—H. C. Reddington & Co. v. 
Henry, 48 N.H. 273; Lane v. Shack- 
ford, 6 N.H. 130. 


N.J.—Troun y. Berkman, 160 A. 
519, 109 N.J.Law 165; Walls v. Chrs- 
tos, 139 A. 3, 104 N.J.Law 81; Reutler 
v. Ramsin, 102 A. 351, 91 N.J.Law 
262; Hisler v. Halperin, 98 A. 245, 89 
N.J.Law 278 [rev 88 A. 831, 85 N.J. 
Law 139]; Planter v. Zintz, 137 A. 
317, 5 N.J.Mise. 495; Lloyd v. Wein- 
stock, 185 A. 65, 4 N.J.Mise. 953 Laff 
137 A. 917, 103 N.J.Law 701); Kurtz 
v. Busch, 128 A. 552, 3 N.J.Misc. 389. 


N.M.—Daly vy. Bernstein, 28 P. 764, 
Re 380; Pino v. Beckwith, 1 N.M. 


N.Y.—Abrams v. Thompson, 167 N. 
BH. 178, 251 N.Y. 79; Brokaw v. Duffy, 


DIN LIC GON... sods Well) Ve 
Radley / 57 WN UMS alas 163 ANP Ye 82; 


Moot v. Business Men’s Inv. Assoc., 
5QUN-E. 1) 157 N.Y. 201,45 R.A. 666; 
Simon v. Vanderveer, 49 N.E. 1043, 
155 N.Y. 377, 63 Am.S.R. 683; Blanck 
vi Sadlier, 47 N.E. 920, 153 N.Y. 551, 
40 L.R.A. 666; Todd v. Union Dime 
Sav. Inst., 28 N.E. 504, 128 N.Y. 635; 
Fruhauf v. Bendheim, 28 N.E. 417, 127 
N.Y. 587; Wetmore v. Bruce, 23 N.E. 
303, 118 N.Y. 319 [dist Riggs v. Pur- 
sell, 66 N.Y. 193]; Moore v. Williams, 
22) IN. 2385. 11'5' N.Y. 586, 12° Am:S°R. 
844, 5 LsR.A. 654; Moore v. Appleby, 
15 N.E. 377, 108 N.Y. 237; Fletcher v. 
Button, 4 N.Y. 396; King v. Island 
Park Associates, 262 N.Y.S. 111, 237 
App.Div. 910; Bulkley v. Rouken 
Glen, Inc., 226 N.Y.S. 544, 222 App. 
Div. 570 [aff 162 N.B. 560, 248 N.Y. 
647]; Giarratano v. MelIlwain, 214 N. 
Y.S. 582, 215 App.Div. 644; Roberts v. 
New York Life Ins. Co., 186 N.Y.S. 
422, 195 App.Div. 97 [aff 135 N.E. 951, 
233 N.Y. 639]; Turco v. Trimboli, 137 
N.Y.S. 343, 152 App.Div. 431; Sam- 
uelson v. Glickman, 99 N.Y.S. 886, 113 
App.Div. 654; Corn v. Bass, 59 N.Y.S. 
315, 43 App.Div. 53; Ruess v. Ewen, 
54 N.Y.S. 357, 34 App.Div. 484 [aff 
59 N.E. 1130, 165 N.Y. 633]; Miner v. 
Hilton, 44 N.Y.S. 155, 15 App.Div. 55; 
Grace v. Bowden, 42 N.Y.S. 60, 10 
App.Div. 541; Green v. Heruz, 37 N.Y. 
S) 887, 2 App.Div. 255 [aff 35 N.Y-S. 
843, 14 Misc. 474]; Glenn v. Rossler, 
34 N.Y.S. 608, 88 Hun 74 [aff 50 N.E. 
785,156 N.Y. 161]; Stevens v.. Van 
Ness, 19 N.Y.S. 950, 65 Hun 621; In re 
Dunn, 18 N.Y.S. 723, 64 Hun -18; 
O’Neill v. Van: Tassell, 17 N.Y.S. 824, 
63 Hun 629 [aff 33 N.H. 314, 137 N.Y. 
297]; Reynolds v. Cleary, 16 N.Y.S. 
421, 61 Hun 590; Alkus v. Goett- 
mann, 15 N.Y.S. 183, 60 Hun 470; In- 
galls v. Hahn, 12 N.Y.S. 786, 59 Hun 
620; Porterfield v. Payne, 11 N.Y.S. 
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31, 57 Hun 591; Hemmer v. Hustace, 
3 N.Y.S. 850, 51 Hun 457; Stevens v. 
Banta, 47 Hun 329; Smith v. Rogers, 
42 Hun 110 [aff 23 N.E. 1146, 118 N.Y. 
675]; Priessinger v. Sharp, 14 N.Y.S. 
372, 59 N.Y.Super. 315; Droge v. Cree, 
14 N-Y.S. 300, 59 N.Y.Super. 271; Wet- 
more v. Bruce, 54 N.Y-Super. 149 [aff 
23 N.E. 303, 118 N.Y. 319]; Methodist 
Episcopal Church Home v. Thompson, 
52 N.Y.Suver. 321 [aff 15 N.B. 193, 108 
N.Y. 618]; Baylis v. Stimson, 35 N.Y. 
Super. 225 [aff 17 N.B. 144, 110 N. 
YSre21 vO Reilly vat King 225 Ny: 
Super. 587, 28 How.Pr. 408; Stone v. 
Thaden, 10 N.Y.S. 236, 16 Daly 280; 
Hewison v. Hoffman, 3 N.Y.S. 621, 15 
Daly 176; Moser vy. Cochrane, 12 Daly 
202 att 13 NB. 442° 107 Nov. 351; 
Battle v. Calavitta, 228 N.Y.S. 624, 
132 Mise. 48; Fink v. Wallach, 95 
N.Y.S. 872, 47 Mise. 247 [rev on oth- 
er grounds 96 N.Y.S. 543, 109 App.Div. 
718]; Ryder v. Wall, 60 N.Y.S. 535, 
29 Mise. 377 [rev on other grounds 
62 N.Y.S. 343, 47 App.Div. 182]; Stuy- 
vesant v. Weil, 57 N.Y.S. 592, 26 Misc. 
445 [rev on other grounds 58 N.Y-S. 
697, 41 App.Div. 551 (rev on other 
grounds 60 N.E. 738, 167 N.Y. 421, 
| 63 L.R.A. 562)]; Keitel v. Zimmer- 
man, 43 N.Y.S. 676, 19 Mise. 581; Zorn 
v. McParland, 32 N.Y.S. 770, 11 Misc. 
550 [aff 28 N.Y.S. 485, 8 Misc. 126, 
and aff 50 N.E. 1128, 155 N.Y. 684]; 
Rose v. Adler, 147 N.Y.S. 307 [aff 150 
N.Y.S. 1110, 165 App.Div. 921]; Wein- 
stock v. Levison, 14 N.Y.S. 64, 20 N.Y. 
Civ.Proc. 1, 26 Abb.N.Cas. 244; Uhl 
Vv. Hhouehran,) 2 INvv.S:, 190). 14 eCivi 
Proc. 344 [aff 16 Civ.Proc. 386, 52 Hun 
611, 4 N.Y.S. 827]; Judson v. Wass, 
11 Johns. 525, 6 Am.D, 392; Lawrence 
v. Taylor, 5 Hill 107. 


Okl.—Gibson y. Brannum, 230 P. 
861, 107 Okl. 130; Youngblood vy. Jack- 
son, 229 P. 585, 104 Okl. 302; Kneeland 
v. Hetzel, 229 P. 218, 103 Okl. 3; Bish- 
off v. Myers, 223 P. 165, 101 Okl. 36; 
Abbott v. Independent Torpedo Co., 
224 P. 708, 98 Okl. 239; Seyfer v. Rob- 
inson, 219 P. 902, 93 Okl. 156; Lives- 
ley v. Muckle, 80 P. 901, 46 Or. 420. 


Pa.—Bashford v. West Miami Land 
Co., 145 A. 678, 295 Pa. 560; Rayman 
v. Kliare, 89° A. 591, 242 Pa. 448; 
Holmes v. Woods, 32 A. 54, 168 Pa. 
530; Bell v. Kennedy, 100 Pa. 215; 
Stickter v. Guldin, 30 Pa. 114; Erie v. 
Vincent, 8 Watts 510; Dickey v. 
Schreider, 3 Serg.&R. 412; Klee & 
Lustig v. Silver, 88 Pa.Super. 318; 
Pressman v. Johns, 87 Pa.Super. 280; 
Hopkins v. Phillips, 76 Pa.Super. 243; 
McCloskev v. Timmons, 74 Pa.Super. 
12; Stone v. Carter, 48 Pa.Super. 251; 
Stone v. Carter, 48 Pa.Super. 236; 
Willsey v. Wells, 5 Pa.Super. 480; 
Sra v. McCarrey, 15 Pa.Dist. 
115, 


S.C.—Gourdin v. Fludd, 16 S.C.L. 
232; - Roach v. Rutherford, 4 .S.C. 
Iaq. 126, 6 Am.D. 606. Compare: Wal- 
lace v. Mobley, 112 S.E. 264, 120 
S.C. 261 (holding, under a contract 
providing that if any defect should 
appear in the title which cannot be 
correct the amount paid shall be 
paid to the purchaser, that the. pur- 
chaser cannot recover payments made 
by him unless there is not only a 
defect in the title, but one such that 
it cannot be corrected). 


S.D.—Anderson vy. Security Land 
Co., 224 N.W. 937, 55 S.D. 40; Ontjes 
v. Thomas, 187 N.W. 726, 45 S.D. 425. 


Tenn.—Mason yv. Lawing, 10 Lea 


264; Topp v. White, 12 Heisk. 165; 
Frazier v. Tubb, 2 Heisk. 662; Hurst 
v. Means, 2 Sneed 546; Pipkin v. 


James, 1 Humphr. 325, 34 Am.D. 652; 
Newnan v. Maclin, 5 Hayw. 241; Gor- 
don vy. Weaver, (Ch.A.) 53 S.W. 740. 
Compare Coleman y. Sanderlin, 5 
Humphr. 562 (holding that, where a 
purchaser has given his note under 


[66 C.J.] 1479 


seal for the purchase price, and re- 
ceived a bond for title, his remedy in 
case of failure of title is on the bond, 
and not an action to recover money 
paid, since a note under seal imports 
a fixed consideration, and the maker 
could not defend at law as’ for fail- 


. ure of consideration, and it would be 


anomalous to permit him, after paying 
the money, to bring assumpsit to re- 
cover it, thereby doing indirectly what 
he could not do directly). 


Tex.—House v. Kendall, 55 Tex. 40; 
Wilkirson vy. Yarbrough, (Commn. 
App.) 257 S.W. 535 [setting aside on 
reh (Commn.App.) 255 S.W. 1109 (rev 
(Civ. App.) 238 S.W. 693)]; Friedrich 
Vv. Seligmann, (Civ.App.) 22 S.W.(2d) 
749; Shaw v. Morrison, (Civ.App.) 
14 S.W.(2d) 953; Collins v. Martin, 
(Civ.App.) 6 S.W.(2d) 126; Raywood 
Canal & Milling Co. v. Sharp, (Civ. 
App.) 175 S.W. 499; Smith v. Land- 
er, (Civ.App.) 106 S.W. 703; Hall v. 
Huffhines, 105 S.W. 522, 47 Tex.Civ. 
App. 276; Roberts & Corley v. Mc- 
Fadden, Weiss & Kyle, 74 S.W. 105, - 
32 Tex.Civ.App. 47; Wilson v. Zaji- 
cek, (Civ.App.) 36 S.W. 1080. 


Vt.—Way: v. Raymond, 16 Vt. 371. 


Va.—Newberry v. Ruffin, 45 S.E. 
733, 102 Va. 78; Buena Vista Co. v. 
McCandlish, 23 S.E. 781, 92 Va. 297; 
Johnson's x’x v. Jennings’ Adm’r, 10 
Gratt. (51 Va.) 1, 60 Am.D. 323; Lamb 
v. Smith, 6 Rand. (27 Va.) 552; Cas- 
tleman & McCormick v. Veitch, 3 
Rand. (24 Va.) 598; Bullitt v. Song- 
ster, 3 Munf. (17 Va.) 54. 


Wash.—Moore v. Clarke, 289 P. 520, 
157 Wash. 573; Weaver v. Esary, 139 
P. 607, 78 Wash. 640; Davis v. Lee, 
100 P. 752, 52 Wash. 330, 132 Am.S.R. 
973; Bidwell v. Rice, 52 P. 1019, 19 
Wash, 146. 


W.Va.—Worthington v. Collins’ 
Adm’r, 19 S.E. 527, 39 W.Va. 406. 


Wis.—Goodman v. Kortsch, 219 N. 
W. 354, 196 Wis. 70; Crolius v. Lorge, 
212 N.W. 253, 192 Wis. 130; Knapp v. 
Davidson, 192 N.W. 75, 179 Wis. 493; 
Donovan v. Hoenig, 146 N.W. 1125, 
157 Wis. 250; Harrass v. Edwards, 69 
N.W. 69, 94 Wis. 459; Oakes v. Estate 
of Buckley, 6 N.W. 321, 49 Wis. 592; 
McIndoe v. Morman, 26 Wis. 588, 7 
Am.R. 96; Taft v. Kessel, 16 Wis. 273. 


Eng.—Powell v. Marshall, [1899] 1 
Q.B. 710; Cato v. Thompson, 9 Q.B.D. 
616; Jacobs v. Revell, [1900] 2 Ch. 
858; Planche v. Colburn, 8 Bing. 14, 
21 E.C.L. 424, 131 Reprint 305; Boy- 
man v. Gutch, 7 Bing. 379, 20 E.C.L. 
173, 131 Reprint 147; Keys v. Har- 
wood, 2 C.B. 905, 52 E.C.L. 905, 135 
Reprint 1201; Loder v. Kekule, 3 C. 
B.N.S. 128, 91 E.C.L. 128, 140 Reprint 
687; Westmacott v. Robins, 4 De G. 
F.&J. 390, 65 Eng.Ch. 302, 45 Reprint 
1234; Camfield v. Gilbert, 4 Esp. 221, 
170 Reprint 698; General Meat Supply 
Assoc. v. Bouffler, 41 L.T.Rep.N.S. 719; 
Romilly v. James, 6 Taunt. 263, 1 E. 
C.L. 606, 128 Reprint 1035; Farquhar 
v. Farley, 7 Taunt. 592, 2 B.C.L. 506. 
129 Reprint 236; Anson v. Hodges, 5 
Sim. 227, 9 Eng.Ch. 227, 58 Reprint 
322: Langstroth v. Toulmin, 3 Stark. 
145, 3 E.C.L. 630, 171 Reprint 802. 


Alta.—Armstrong v. Marshall, 8 


Alta.L. 449; Krom v. Kaiser, 8 Alta. 
L. 287; Reeve vy. Mullen, 6 Alta.L. 
291. 

Man.—Johnson v. Henry, 21 Man. 


347; Snider v. Webster, 20 Man. 562; 
Foster v. Stiffler, 19 Man. 533. 


N.S.—Millard vy. Gregoire, 47 N.S. 
78. 
Ont.—Re Morris, [1925] 2 Dom.L.R. 
1115; McNiven v. Piggott, 31 Ont.L. 
365, 19 Dom.L.R. 846, 6 Ont.W.N. 341; 
McRory v. Henderson, 14 Grant Ch. 
271; Kilborn v. Workman, 9 Grant Ch. 
255;~Burns: v.. Grifing 26. U;C. CR GL 
Gibb v. Davidson, 12 U.C.C.P. 588. 
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on account of alleged defects in the vendor’s title.5® 


[§ 1567] bbb. Partial Failure of Title. 
while a contract for the sale and purchase of land 
remains executory, there is such partial failure of 
title as to authorize the purchaser to rescind,®® up- 
on doing so he may maintain an action to recover pay- 
ments made under the contract,®+ or, at his option, 
so much of the amount thereof as was paid on ac- 
count of the part of the land to which title has fail- 


ed.°? 


[§ 1568] ccc, Eviction of Purchaser. 
purchaser of land who is in possession of the premis- 
es under an executory contract of sale and purchase 


Que.—Dupre v. Braban, 32 Que.Su- 
per. 450. 

[a] Where vendor covenants to 
convey good title and is unable to 
furnish such title, there being an en- 
cumbrance thereon, the purchaser, on 
rescinding the contract, is entitled to 
the return of the payment made un- 
der the contract. Parsons v. Kelso, 
125 S.W. 227, 141 Mo.App. 369. 

{b] Failure to furnish in time.— 
If the vendor is unable to furnish = 
good title at the time fixed for per- 


formance, the purchaser may m1tin- 
tain an action to recover the price 
paid. Eggers v. Busch, 39 N.E. 619, 


154 Ill. 604 [aff 54 Tll.Avp. 279]; Weil 
v. Radley, 57 N.#. 1125, 163 N.Y. 522; 
Davis v. Lee, 190 £. 752, 52 Wash. 330, 
13128 AoneS- Re 8738s 

{c] That contract is under seal 
does not atfect purchaser’s right to 
recover back the purchase price paid. 
Pipkin v. James, 1 Humphr. (Tenn.) 
325, 34 Am.D. 652. 


[d] Merely doubtful title will au- 
thorize the purchaser to recover pay- 
ments made. Wilkirson v. Yarbrough, 
(Tex.Commn.App.) 257 S.W. 535 [set- 
ting aside on reh (Commn.App.) 255 
S.W. 1109 (rev (Civ.App.) 238 S.W. 
6938) ]. 

fe] Purchaser from purchaser.— 
The purchaser of an immovable in 
pursuance of an agreement for sale 
with tradition from one who acquired 
it under a prior agreement for sale 
with tradition who receives notice 
from the original owner that he has 
availed himself of a resolutory clause 
in case of default in payment of the 
price contained in the first agreement 
has a right of action against his ven- 
dor to recover back what he had paid 
on the price of purchase. Dupié v. 
Brabaut, 38 Que.Super. 450. 


59. Messenbrink v. Bliesman, 215 
N.W. 232, 204 Iowa 223. See Hender- 
son v. Fields, 85 S.E. 741, 143 Ga. 547 
(holding that a purchaser in undis- 
puted possession under an executory 
contract cannot recover his partial 
payments solely on account of defects 
in the vendor’s title, such right being 
dependent on the right of rescission 
or cancellation). 

60. Rescission for partial failure 
of title see supra §§ 434-436. 

61. U.S.—Shaw v. Owens, 18 F. 
(2d) 954 [cert den 48:S.Ct. 31, 275 U.S. 
536, 72 L.Ed. 413]. 

Cal.—Switzler v. Robert A. Klein 
& Co., 271 P. 367, 94 Cal:-App. 410. 

Conn.—Stavnezer v. Cooley, 161 A. 
868, 115 Conn. 452. 

Md.—-Ahrens y. Ijams, 148 A. 816, 
158 Md. 412. 

Mass.—Kares v. Covell, 62 N.E. 244, 
180 Mass. 206, 91 Am.S.R. 271. 

Mo.—Ryan v. Dunlap, 20 S.W. 29, 
111 Mo. 610. 


| 


| 
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is evicted by one holding a paramount title, he may 
maintain an action against the vendor to recover 
payments made under the contract.** 


[§ 1569] (bb) Where Contract Is Executed. 
appears to be the more general rule that, in the 
absence of fraud or mistake,°* where a contract for 
the sale and purchase of real estate has been exe- 
cuted by the delivery and acceptance of a deed or 
conveyance, the purchaser or grantee, not being en- 


It 


titled to rescind,®® cannot maintain an action to re- 


Where a 


N.J.—Grossman v. Brick, 139 A. 490, 
5 N.J.Misec. 1016. 

IN. Y.—Composite Metal Lath Co. v. 
Glasto vice Co. bi wINGosmme brown deck 
App.Wiv. 221 [aff 121 N.E. 860 mem, 
224 N.Y. 684]; Reynolds v. White, 
128 N.Y.S. 529, 148 App.Div. 595; Port- 
erfield v. Payne, 11 N.Y.S. 31, 57 Hun 


591; Gibert v. Peteler, 38 Barb. 488 
Eaiienas RN: Ven gli655s “te wAI Ds 57.80 7p G 
Transcr.A. 329]. 

Tenn.—Wood v. Mason, 2 Coldw. 


251; Newnan v. Maclin, 5 Hayw. 241. 


Tex.—_J. M. Frost & Sons v. Cramer, 


(Civ.App.) 199 S.W. 838. 


Sask.—Bannerman y. Green, 1 Sask. 
L. 394. 

See Bowes v. Vaux, 43 Ont.b. 521 
(holding, under a contract providing 
that on any objection being made to 
the title which the vendor should be 
unable or unwilling to remove the con- 
tract should be void and the purchase 
money paid should be returned, that, 
where the vendor proved unable to 
make title to a small but material 
part of the premises agreed to be sold, 
the purchaser was entitled to a recov- 
ery of the payments made under the 
contract). 

62, Pratt v. Law, 9 Cranch (U.S.) 
456, 3 L.Ed. 791; Doyle v. Hord, 4 
S.W. 241, 67 Tex. 621; Emerson v. 
Navarro, 31 Tex. 334, 98 Am.D. 534. 
Compare Michael v. Mills, 17 Ohio 601 
(holding that, where title to part of 
land contracted to be sold and pur- 
chased had failed, but the purchaser 
had lost the right’ to rescind by delay 
and failure to claim it, he was entitled 
to recover a proportionate part of 
the purchase money paid). 


Recovery of overpayment resulting 
from deficiency in quantity of land 
see infra § 1576. 


63. Ala.—Hawkins v. Merritt, 19 
So. 589, 109 Ala. 261. 

Ga.—Martin v. Wright, 21 Ga. 504. 

Ky.—Coegwell’s Heirs v. Lyon, 3 J. 
J.Marsh. 38. 

Tenn.—Hurst v. Means, 2 Sneed 546. 

Tex.—Simpson v. Belvin, 37 Tex. 
674. 

Va.—-Ferguson’s Adm’r v. Teel, 
Va. 690. 

Right to recover value of improve- 
ments made see infra § 1632. 

Ades Fraud or mistake see infra § 
oO. 

65. See supra §§ 447-449. 

66. U.S.—Union Pac. R. Co... v. 
Barnes, 64 F. 80, 12 C.C.A. 48; Bald- 
win v. Leroy, 2 F.Cas.No. 800a. 

Ark.—St. Francis Levee Dist. Di- 
rectors v. Cottonwood Lumber Co., 110 


82 


S.W. 805, 86 Ark. 221; Hoppes v. 
Cheek, 21 Ark. 585; Tune v. Rector, 
21 Ark. 283. 


Cal.—Melicharek vy. Colkins, 183 P. 


cover payments made under the contract upon the 
failure of or the discovery of a defect in the title 
of the vendor,®® except where such payments were 


457, 42 Cal.App. 148. 

Colo.—Elder v. Schumacher, 33 P. 
L75,/18 Colo. 433. 

Fla.—Musselwhite v. Oleson, 53 So. 
944, 60 Fla. 342. 

Ili.—Niles ‘v. Harmon, 80 Ill. 396; 
Sheldon v. Harding, 44 Ill. 68; McNeal 
v.. Calkins, 60. Il. App. 27! 

Ind.—Major y. Brush, 7 Ind. 232. 

Iowa.—Harrison v. Palo Alto Coun- 
ty, 73 N.W. 872, 104 Iowa 383; Mc- 
Dunn v. Des Moines, 34 Iowa 467; 
Brandt v. Foster, 5 Iowa 287. 

Ky.— Offutt v. Bradiey, 5 Ky.L. 334. 

Me.—Crockett v. Borgerson, 152 A. 
407, 129 Me. 395; Bulien v. Arnold, 
31 Me. 583; Soper v. Stevens, 14 Me. 
133; Emerson vy. Washington County, 
9 Me. 88; Treat v. Orono, 26 Me. 217. 

Mass.—Earle v. De Witt, 6 Allen 
520; Watkins v. Otis, 2 Pick. 88; 
Wallis v. Wallis, 4 Mass. 135, 3 Am. 
D. 210; Gates v. Winslow, 1 Mass. 65; 
Curtis v. Nightingale, Quincy 256. 

Mich.—Thorkildsen v. Carpenter, 79 
N.W. 636, 120 Mich. 419; Cartier v. 
Douville, 56 N.W. 1045, 98 Mich. 22. 


Minn.—Brown v. Manning, 3 Minn. 
35, 74 Am.D. 736. 

Miss.—Williamson v. Raney, Freem. 
112. Compare Holloway v. Miller, 36 
So. 531, 84 Miss. 776 (holding that the 
purchaser cannot recover the entire 
purchase price paid, but can recover 
the amount of his damage). 


Mo.-—Harkless vy. Barton County, 85 


Mo. 619; Templeton v. Jackson, 13 
Mo. 78. 
he ee aetohelt v. Chase, 37 N.H. 


N.J.—Hawthorne v. Odenson, 120 A. 
797, 94 N.J.Ha. 588. 


N.Y.—Moyer v. Shoemaker, 5 Barb. 
319; Howes v. Barker, 3 Johns. 506, 
3 Am.D. 526; Abbott v. Allen, 2 Johns. 
Ch. 519, 7 Am.D. 554; Denston v. Mor- 
ris; 2 Edw. (37 [ait 3) (Ch Sents229m- 
Banks v. Walker, 2 Sandf.Ch. 344, 3 
N.Y.Leg.Obs. 340 [aff 3 Barb.Ch,. 438]. 


N.C.—Walsh v. Hall, 66 N.C. 238. 


Okl.—Norton v. Stroud State Bank, 
87 P. 848, 17 Okl. 295. 


Pa.—kKreiter v. Bomberger, 82 Pa. 
59, 22 Am.R. 750; Kerr v. Kitchen, 7 
Pa. 486; Garrison v. Moore, 1 Phila. 
282, 9 Leg.Int. 2. 


Tenn.—Kansas City Land Company 
v. Hill, 11 SW. 79%, 87 Tenny 589,75 
L.R.A. 45; Barnett v. Clark, 5 Sneed 
Ba Coleman vy. Sanderlin, 5 Humphr. 


Tex.—Goldman vy. Hadley, (Civ. 
App.) 122 S.W. 282; Hawkins v. Wells, 
43 S.W. 816, 17 Tex.Civ.App. 360. 

Vt.—Higley v. Smith, 1 D.Chipm. 
409, 12 Am.D. 701. 

Wis.-—Drott v. 
329, 163 Wis. 571. 


Stevens, 158 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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made under an express agreement for their return in 
case of failure of title,** or where a promise to re- 
turn them is made after the failure of title,°’ his 
remedy being upon the covenants, if any, in the 
There is, however, some authority for the 
contrary view, that such payments may be recover- 
ed,‘° unless at the time of accepting the conveyance 
the purchaser knew of the defects in the vendor’s 
title,** or knowingly accepted the risk thereof,’? as 
by taking a quitclaim deed** or a special warranty 


deed.®° 


Ont.—Dinsmore y. Shakleton, 26 U. 
CCB: 604. 

67. 
cis Levee Dist. v. Myers, 94 S.W. 716, 
79 Ark. 14. See Failing v. Osborne, 3 
Or. 498 (recognizing rule). 

68. Miller vy. Watson, 4 Wend. (N. 
meee Rol Miller v. Watson, 5 Cow. (N. 

O)) elskays 


[a] Assumpsit on new promise.— 
Where the grantor of a deed contain- 
ing covenants requested the grantee 
to surrender the land to an adverse 
claimant and promised to refund the 
consideration, assumpsit will lie on 
Such promise. Miller v. Watson, 4 
Wend. (N.Y.) 267; Miller v. Watson, 
5 Cow. (N.Y.) 195. 

69. See supra §§ 447-449. 

70. U.S.—Harned v. Warner, 29 
F.(2d) 365; Elliott v. Garvin, 166 F. 
278, 92°C.C.A. 196 [aff 104 S/W. 878, 
Coins: 367 9i]- 


Ohio.—Michael y. Mills, 17 Ohio 661. 


Okl.—Joiner v. Ardmore Loan & 
Trust Co, L24sPy 073, 3c Okl 266. 


Tex.—Lamb v. James, 29 S.W. 647, 
87 Tex. 485; Groesbeck v. Harris, 19 
S.W. 850, 82 Tex. 411; Doyle v. Hord, 
4 S.W. 241, 67 Tex. 621; Johnston v. 
Powell, 34 Tex. 528. 


See Tucker v. Gordon, 4 S.C.Eq. 53 
(holding that there may be a recoy- 
ery in equity, in a proper case, as for 
a failure of consideration). 


Compare Colburn v. Northern Pac. 
R. Co., 34 P. 1017, 18 Mont. 476 Lrev 
on other grounds 17 S.Ct. 98, 164 U.S. 
383, 41 L.Ed. 479] (holding that, 
where it was determined by a proper 
tribunal that the vendor had no title, 
and so had nothing to convey by his 
deed, there was a breach of contract 
authorizing the purchaser to sue to 
recover the purchase money); Wad- 
dell v. Beach, 9 N.J.Eq. 793 (where it 
was said to be the general rule that 
before a grantee who has gone into 
possession under covenants of title 
and warranty can have relief in equity 
against the grantor for a return of 
the purchase money, on account of a 
deficiency or failure of title, there 
must be an eviction). 

And see cases infra this note. 

[a] In Louisiana (1) the purchas- 
er may recover payments made by him 
on account of the purchase price, 
although the contract has been exe- 
cuted by a conveyance of the prop- 
erty, where he has actually been evict- 
ed by title paramount, or where there 
is an entire failure or want of title 
in the vendor. Abney v. Levy, 124 So. 
766, 169 La. 159 [answer to certified 
question conformed to 125 So. 76, 13 
La.App. 171]; Tennent v. Caffery, 113 
So. 167, 163 La. 976; Brewer v. New 
Orleans Land Co., 97 So. 605, 154 La. 
446; Bonvillain v. Bodenheimer, 42 
So. 273, 117 La. 793; Laurans v. Gar- 
nier, 10 Rob. 425; Pepper v. Dunlap, 
9 Rob. 283 [error dism 5 How. (U.S.) 
51, 12 L.Ed. 46]; Bessy v. Pintado, 3 
La. 488; McDonough v. Hart, 3 La. 
457; Berry v. Garrett, 135 So. 701, 131 
So. 475, 17 La.App. 262; Abney v. 
Levy, 125 So. 76, 13 La.App. 171 [con- 
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deed.*# 


forming to answer to certified ques- 
tion 124 So. 766, 169 La. 159]. See 


Board of Directors of St. Fran-; Raines v. Calloway, 27 Tex. 678 (ap- 


plying the law of Louisiana). (2) 
This is true even though there is an 
express stipulation of no warranty. 
Gremillion v. Roy, 51 So. 576, 125 La. 
524; Montgomery v. Marydale Land, 
etc., Co., 15 So. 63, 46 La.Ann. 403; 
Sewall v. Roach, 5 lLa.Ann. 683: 
Bowles v. Alfred, 5 La.Ann. 667. (3) 
Where, however, an act of sale con- 
tains a clause “excluding recourse” 
as well as excluding warranty, the 
purchaser, if evicted, has no claim for 
restitution of the price. Lyons v. 
Fitzpatrick, 27 So. 110, 52 La. 697. 


71. Ellis v. John Crossley & Sons, 
119 F. 779; Aronstein y. Irvine, 22 
So. 405, 49 La.Ann. 1478. 

72. See cases infra notes 73, 74. 


73. TThorkildsen y. Carpenter, 79 N. 
W. 636, 120 Mich. 419; Baldwin v. 
Drew, (Tex.Civ.App.) 180 S.W. 614; 
Goldman v. Hadley, (Tex.Civ.App.) 
122 S.W. 282. 

74. Hawkins v. Wells, 43 S.W. 816, 
17 Tex.Civ.App. 360. 

75. Rescission for neglect or re- 


ng of vendor to convey see supra 
451. 


76. U.S.—Pratt v. Law, 9 Cranch 
456, 3 L.Hd. 791; Seibel v. Purchase, 
134 F. 484; McKay v. Carrington, 16 


F.Cas.No. 8,841, 1 McLean 50. 


Ala.—F linn v. Barber, 64 Ala. 193; 
Bryant’s Ex’r v. Boothe, 30 Ala. 311, 
68 Am.D. 117; Maddera v. Smith, 3 
Stew. 119. 


Ark.—Smith v. Price, 189 S.W. 167, 
125 Ark. 589. 


Cal.—San Diego Const. Co. v. Man- 
nix, 166. P. 325, 175 Cal. 548: Chat- 
field v. Williams, 24 P. 839, 85 Cal. 
518; Turner v. Reynolds, 22 P. 546, 
81 Cal. 214; Holman v. Musser, 212 
P. 33, 59 Cal.App. 734; Kempton v. 
Floribel Land & Improvement Co., 189 
P. 478, 46 Cal.App. 456; Seals v. Da- 
vis, 142 P. 905, 25 Cal.App. 68; Mc- 
Manus yv. Patch, 129 P. 613, 20 Cal. 
App. 479. 


Colo.—Heaton v. Nelson, 194 P. 614, 
69 Colo. 320; Taylor v. Williams, 31 
P. 504, 2 Colo.App. 559. 


Conn.—Lyon v. Annable, 4 Conn. 
0. 


Ill.—Harding v. Olson, 52 N.E. 482, 
177 Ill. 298 [aff 76 Ill.App. 475]; Un- 
ion Mut. L. Ins. Co. v. Chicago, etc., 
R. Co., 34 N.E. 948, 146 Ill. 320 [rev 
44 Tll.App. 88]; Bitzer v. Orban, 88 
Ill. 180; Smith v. Lamb, 26 Ill. 396, 79 
Amseb, 381% Treat v. Smith? 139011; 
App. 262 [aff 85 N.E. 289, 234 Ill. 552]; 
Augsberg v. Meredith, 101 I11.App. 


629; Seiberling v. Lewis, 93 Ill.App. 
549; Des Moines, etc., Real Estate, 
etc., Co. v. Beale, 78 I11.App. 40; 


Eames v. Germania Turn Verein, 8 III. 
App. 663. See O’Brien v. Quirk, 204 
Ill.App. 448; Michalsky v. Pisano, 199 
IllLApp. 571. 


Ind.—Junk v. Barnard, 99 Ind. 137; 
Huff v. Lawlor, 45 Ind. 80; Adamson 
v. Rose, 30 Ind. 380; Gifford v. Wil- 
cox, 143 N.E. 368, 81 Ind.App. 378; 
Baltimore, ete., R. Co. v. Adams, 60 
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[§ 1570] cc. Neglect or Refusal To Convey—(aa) 
In General. Where a purchaser under a contract for — 
the sale and purchase of land rightfully rescinds the 
contract on account of the neglect or refusal of 
the vendor to convey the property to him,7° he is 
entitled to maintain an action for the recovery of 
payments made by him on account of the purehase 
price.’* Where, however, a contract provides for the 
sale and purchase of such interest in land as the 


N.E. 1004, 27 Ind.App. 185; Morris 
eq ee ane 27 N.E. 985, 1 Ind.App. 


_lowa.—DHllsworth v. Randall, 42 N. 
W. 629, 78 Iowa 141, 16 Am.S.R. 425; 
Wilhelm vy. Fimple, 31 Iowa 131, 7 Am. 
R. 117; Sweem v. Steele, 5 lowa 352. 


Ky.-—Reid v. Reid, 133 S.W. 219, 
141 Ky. 402; Malone v. Bank of Adair- 
ville, 6 Ky.L. 452. 

La.—Hudson vy. Tilly, 98 So. 265, 154 
La. 839. 


Me.—Pancoast v. Dinsmore, 75 A. 
43, 105 Me. 471, 134 Am.S.R. 582; 
Doherty v. Dolan, 65 Me. 87, 20 Am.R. 
677; Kneeland v. Fuller, 51 Me. 518; 
Goodspeed v. Fuller, 46 Me. 141, 71 
Am.D. 572. 


Mass.—Chatalian v. Di Fusco, 139 
N.E. 174, 244 Mass. 513; Lodi v. Goy- 
ette, 106 N.E. 601, 219 Mass. 72. 


Mich.—Haight v. Salter, 244 N.W. 
209, 260 Mich. 6; Bartlett v. Smith, 
109 N.W. 260, 146 Mich. 188, 117 Am. 
S.R. 625. 


Minn.—Brown v. California & West- 
ern Land Co., 177 N.W. 774, 145 Minn. 
432; Larson v. O’Hara, 107 N.W. 821, 
98 Minn. 71, 116 Am.S.R. 342, 8 Ann, 
Cas. 849; Payne v. Hackney, 87 N. 
W. 608, 84 Minn. 195; Goetz v. Wal- 
ters, 25 N.W. 404, 34 Minn. 241; Ben- 
nett v. Phelps, 12 Minn. 326. 

Miss.—Milam v. Paxton, 134 So. 
171, 160 Miss. 562; Herndon vy. Har- 
risson, 34 Miss. 486, 69 Am.D. 399. 


Mo.—Alford v. Hood, 256 S.W. 535, 
214 Mo.App. 481; Huggins v. Safford, 
67 Mo.App. 469. 


N.H.—H. C. Reddington & Co. v. 
Henry, 48 N.H. 273. 


N.J.—Force v. 
Kq. 401 


N.Y.—Rosenwasser v. Blyn Shoes, 
Inc., 159 N.E. 84, 246 N.Y. 340; Glenn 
v. Rossler, 50 N.E. 785, 156 N.Y. 161; 
Northridge v. Moore, 23 N.E. 570, 118 
N.Y. 419, 24 Abb.N.Cas. 86; Wetmore 
Ve BLUCe E23) INEM oOS el 5 Ne aereieols 
Freer v. Denton, 61 N.Y. 492; Fletch- 
er v. Button, 4 N.Y. 396 [aff 6 Barb. 
646]; Kaufman v. Brennan, 108 N.Y. 
S. 503, 123 App.Div. 516; Kaplron vy. 
Tucker, 56. NoY:S. 8535 App. Divan sin 
Tompkins v. Seely, 29 Barb. 212; 
Flynn v. McKeon, 13 N.Y.Super. 203; 
Thomas v. Wickmann, 1 Daly 58; 
Reizen vy. Larkin Lumber Co., 233 N. 
Y.S. 133,/133 Misc. 755; Elfenheim v. 
Von Hafen, 23 N.Y.S. 348, 3 Misc. 626 
[aff 25 N.Y.S. 1140, 6 Mise. 634]; 
Lewis v. Bergmann, 110 N.Y.S. 1047; 
Wright v. Levy, 84 N.Y.S. 885; Por- 
terfield v. Payne, 11 N.Y.S. 31; Siebel 
v. Cohen, 7 N.Y.St. 54, 54 N.Y.Super. 
436; Peters yw. McKeon, 4 Den. 546; 
Gillet v. Mayfard, 5 Johns. 85, 4 Am. 
D. 329. 


N.C.—Lewis v. Brinkley, 50 N.C. 
295. 

N.D.—Kicks v. Lisbon State Bank, 
98 N.W. 408, 12 N.D. 576. : 

Okl.—Gibson v. Brannum, 230 P. 
861, 107 Okl. 130. 

Or.—Wells, Fargo & Co. v. Page, 82 
P. 856, 48 Or. 74, 3 L.R.A.N.S. 103 and 
note. 


Dutcher, 13° N.J- 


1482 [66 C.J.] 


vendor has, and for the conveyance, for an addition- 
al consideration, of a greater interest or right if the 
vendor shall acquire it, the failure of the vendor to 
acquire and convey such greater interest or right 
does not entitle the purchaser to recover the money 
paid by him for the interest sold and purchased.*’ 


[§ 1571] (bb) Defective or Void Conveyance. 
Where a conveyance executed and delivered in pur- 
suance of a contract for the sale and purchase of 
land is defective, the purchaser’s remedy is ordinarily 
to have it corrected, and he cannot recover the price 
paid,**® unless, 1t has been held, the grantor has sub- 
sequently conveyed the same land by valid deed to 
Where, however, the conveyance 
is wholly void, the purchaser may maintain an action 
for the recovery of the payments made.®° 


Third Person.*! 
Where the vendor in a contract for the sale and pur- 
chase of land conveys the land to a third person, 


a third person.‘ 


[§ 1572] dd. Conveyance to 


Pa.—Durham vy. Wick, 59 A. 824, 
210 Pa-7 128; 105 Am:S)Rs 1789, 2 Anni 
Cas. 929; Stickter v. Guldin, 30 Pa. 
114; Erie v. Vincent, 8 Watts 510; 
Feay v. Decamp, 15 Serg.&R. 227; 
Hawthorns’ Appeal, 3 A. 20, 1 Pa.Cas. 


298; Slavin v. Reilly & Roberts, 81 
' Pa.Super. 261; Waln v. Johnson, 3 
Brewst. 152. 


S.D.—Ontjes v. Thomas, 187 N.W. 
726, 45 S.D. 425; Stanley v. Pilker, 
167 N.W. 393, 40 S.D. 403. 


. Tenn.—-Hilton v. Duncan, 1 Coldw. 
cae Brannon vy. Curtis, (Ch.A.) 53 S. 
NV. 234. 


Tex.—Haddock v. Taylor, 11 S.W. 
1098, 74 Tex. 216; Calicote v. Spencer, 
25 Tex.Suppl. 149; Adams v. Thomp- 
son, (Civ.App.) 196 S.W. 229; Whaley 
v. McDonald, (Civ.App.) 194 S.W. 409; 
Smith v. Lander, (Civ.App.) 106 S.W. 
703; Hall v. Huffhines, 105 S.W. 522, 
47 Tex.Civ.App. 276; Lewis v. Wil- 
liams, 91 S.W. 247, 41 Tex.Civ.App. 
464, 

Utah.—Foxley v. Rich, 99 P. 666, 35 
Utah 162; Duncan v. Gisborn, 53 P. 
1044, 17 Utah 209. 


Vt.—Welch vy. Darling, 7 A. 547, 
59 Vt. 136; Graham v. Chandler’s Es- 
tate, 38 Vt. 559; Sutton v. Sutton’s 
Estate, 13 Vt. 71. 


» Va.—Morriss v. 
(40 Va.) 478. 


Wash.—Davis v. Lee, 100 P. 752, 52 
Wash. 330, 132 Am.S.R. 973. 


W.Va.—Bier v. Smith, 25 W.Va. 
830. 

Wis.—Isaacs v. Bardon, 89 N.W. 
918, 114 Wis. 142. ; 

Eng.—Richardson v. Chasen, 10 Q. 
B. 756, 59 H.C.L. 756, 116 Reprint 287; 
Hodges v. Litchfield, 1 Bing.N.Cas,. 
492, 27 EH.C.L. 734, 131 Reprint 1207; 
Sikes v. Wilds, 1 B.&S. 587, 101 E.C.L. 
587, 121 Reprint 832 [aff 4 B.&S. 421, 
VIG VH.Ch 42491122 Reprint) 51:7 ]\; 
Duke of Norfolk v. Worthy, 1 Campb. 
337, 170 Reprint 977; Hanslip v. Pad- 
wick, 5 Hxch. 615. 


fa] Vendor refusing conveyance 
pecauso of alleged default.—(1) 
Where the vendor refuses a tender by 
the purchaser and refuses to convey 
the property to him on the alleged 
ground that the purchaser is in de- 
fault and has forfeited his rights un- 
der the contract, when in fact no such 
default or forfeiture has occurred, 
the purchaser is entitled to recover 
payments already made. Stanley v. 
Pilker, 167 N.W. 393, 40 S.D. 408. (2) 


Coleman, 1 Rob. 
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Right of vendor to rescind for default 
of purchaser see supra §§ 324-330. 


[b] Provision for forfeiture on 
purchaser’s default.—(1) Although 
one contracting to purchase land de- 
posits money to be forfeited on fail- 
ing to keep his agreement, he may re- 
cover it on refusing to purchase on 
the vendor’s breach of agreement to 
give him a good and Sufficient deed 
and an abstract of title. Hall v. Huff- 
hines, 105 S.W. 522, 47 Tex.Civ.App. 
276. (2) Provision for forfeiture on 
purchaser’s default in general see 
supra §§ 349-352. 


77. Archer v. Eckerson, 42 N.Y.S. 
° 


137, 10 App.Div. 598. 


78. Johnson v. Houghton, 
O59: 

Correction or reformation of con. 
veyanuces in general see Reformation 
of Instruments 53 C.J. p 901. 


79. Tollenson v. Gunderson, 1 Wis. 
113. 


TE fr aK ik 


Recovery of purchase money after 
conveyance to third person in general 
see infra § 1572. 


80. Gremillion v. Roy, 51 So. 576, 
125 La. 524; House v. Kendall, 55 
Tex. 40. 


81. After default of original pur- 
chaser see infra § 1579. 


82. Rescission on account of con- 
veyance to third person see supra § 
452. 


83. Cal.—kKerr v. Reed, 202 P. 142, 
187 Cal. 409; Kerr v. Reed, 179 P. 399, 
39 Cal.App. 11. 


D.C.—Whittemore vy. Darden, 9 App. 
D.C. 449. 


Fla.—Gabel v. Simmons, 129 So. 
777, 100 Pla. 526. 

Ill—Foreman Trust & Savings 
Bank v. Bartlett, 154 N.E. 904, 324 
Ill. 238; Hurd .v. Denny, 16 Ill. 492. 

Ind.—Dantzeiser v. Cook, 40 Ind. 
5; Sabaugh v. Schrieber, 162 N.E, 


6 
248, 87 Ind.App. 588. 


La.—Harvey v. Prest, 113 So. 847, 
164 La. 278. 


.Mich.—Weaver vy. Aitcheson, 32 N. 
W. 4386, 65 Mich. 285; Atkinson v. 
Scott, 36 Mich. 18. 


Neb.—Durland Trust Co. v. Augus- 
tyn, 195 W. 172, 110 Neb. 800; 
Burley v. Shinn, 1 Neb. 433; Eaton 
v. Redick, 1 Neb. 305. 


N.Y.—-Cohen v. A. F. A. Realty Cor- 
poration, 165 N.B. 285, 250 N.Y. 262 


<a 
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and thereby puts it out of his power to perform his 
contract with the purchaser, and the latter accord- 
ingly rescinds,*? he may ordinarily maintain an ac- 
tion to recover the payments made under the con- 
tract on account of the purchase price,®* except, it 
has been held, where a bond for title has been given 
him, in which case his remedy is on the bond and 
he cannot proceed in assumpsit;** and the same rule 
has been applied where the vendor contracts to sell 
the land to a third person, although he has not yet 
executed a conveyance.*® A conveyance of the land, 
however, by the vendor, since it does not necessarily 
and in every case amount to a rescission of the orig- 
inal contract,*® does not always authorize the pur- 
chaser to sue for the recovery of the payments 
made;*? so, where the purchaser agrees to the sub- 
stitution of the grantee as vendor,®® or otherwise 
waives his right to rescind or to recover his payments 
because of the conveyance,®® or where the vendor 
has not by the conveyance to the third person put 


[remittitur am on other grounds 166 
N.E. 335, 250 N.Y. 588]; Mattila v. 
Callister, 131 N.Y.S. 244, 146 App.Div. 
569; Smith v. Rogers, 42 Hun 110 
[aff 23 N.E. 1146, 118 N.Y. 675]. 


N.C.—Adams v. Beasley, 93 S.E. 
454, 174 N.C. 118; Torrey v. McFad- 
yen, 81 S.H. 296, 165 N.C. 237. 


Pa.—Gangwer v. Fry, 17 Pa. 491, 
55 Am.D. 578. 


Utah.—Foxley v. Rich, 99 P. 666, 
35 Utah 162. 


Wash.—Eby v. Larkin, 102 P. 236, 
53 Wash. 454; Bidwell v. Rice, 52 P. 
1019, 19 Wash. 146. 


W.Va.—Lipscomb v. Lipscomb, 66 
S.E. 8, 66 W.Va. 55. 


oe apiget ei v. Maclean, 15 B.C.* 


Ont.—Snyder v. Proudfoot, 15 U.C. 
noe 5382; Hill v. Stanton, 2 U.C.Q.B. 


84 Goddard v. Mitchell, 17 Me. 
366; Charles v. Dana, 14 Me. 383. 


85. McMillan v. Lorimer, 113 So. 
812, 164 La. 185; Marsh y. Lorimer, 
113 So. 808, 164 La. 175. 


86. See supra § 367. 


87. Cooper v. Stockton, 60 Mo. 81. 
And see cases infra notes 88-93. 


88. Cooper v. Stockton, supra. 


[a] Acceptance of title bond from 
grantee.—Where a vendor, after giv- 
ing the purchaser a bond for title, 
conveys the land, to a third person, 
and the latter agrees to receive the 
balance of the purchase money un- 
der the contract, and to give the pur- 
chaser another bond with like con- 
dition as to conveyance on receipt of 
the price, and the purchaser agrees to 
the substitution, he cannot recover 
money paid out for the land and for 
improvements thereon, on the ground 
of such conveyance by the original 
Ne a Cooper y. Stockton, 60 Mo. 


89. Kreibich v. Martz, 78 N.W. 124, 
119 Mich. 348. 


[a] Negotiating with grantee as 
to payments.—A purchaser under a 
contract of sale waives his right to 
rescind on the ground of a convey- 
ance of the land by the vendor to a 
third person, where the latter takes 
subject to the contract and the pur- 
chaser negotiates with him, with 
knowledge of the facts, as to pay- 
ments under the contract. Kreibich 
v. Martz, 78 N.W. 124, 119 Mich. 343. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1572-1573] 


it out of his power to perform his contract fully at 
the time set for performance,?® or obtains a recon- 
veyance of the property,°®! or where, 
the grantee takes the property subject to the con- 
tract, and recognizes the purchaser’s rights,®? the 
purchaser cannot maintain an action for the pur- 
chase money paid, nor can he do so where his rights 
under the contract have been forfeited.®* 
execution of a deed to the purchaser, a conveyance 
of the same property by the vendor to a third person, 
being a nullity, and not authorizing the original pur- 


Waiver of right to: 
Recover payments see infra § 1582. 
Rescind see supra §§ 489-492. 


90. Goddard v. Mitchell, 17 Me. 
366; Cooper v. Stockton, 60 Mo. 81. 

91. Cooper v. Stockton, supra. 

92. Kreibich v. Martz, 78 N.W. 124, 
119 Mich. 343 [dist Weaver v. Aitche- 
son, 32 N.W. 436, 65 Mich. 285; At- 
kinson y. Scott, 36 Mich. 18]; Foxley 
v. Rich, 99 P.-666, 35 Utah 162. 

93. Lowrie v. Gourlay, 71 N.W. 
174, 112 Mich. 641; Patterson v. Mur- 
phy, 60 N.W. 1, 41 Neb. 818. 

Effect of purchaser’s delay or de- 
fault in general see infra §§ 1577- 


1581. 

94 See supra § 452. 

95. Harrington v. Finney, 22 Ind. 
340. 

$6. Recovery of overpayment 
made as result of fraud, mistake, or 


duress see infra §§ 1575, 1576. 


97. Rescission for fraud, misrepre- 
sentation, or mistake see supra §§ 
454-458. 

98. Ala.—Perry v. Boyd, 28 So. 
oie 02/6 Ada) 1620 985. FAM Riel 7; 
Bryant’s Ex’r v. Boothe, 30 Ala. 311, 
68 Am.D. 117: Smith v. Robertson, 23 
Ala. 312; Greenlee v. Gaines, 13 Ala. 
198, 48 Am.D. 49. 

Ariz.— Valley Bank of Phoenix v. 
Josten, 161 P. 876, 18 Ariz. 365. 


Ark.—Fernanzo v. Tedford, 54 S.W. 
(2a) 700; Goodwin v. Robinson, 30 
Ark. 535. ; 

Cal.—Muller v. Palmer, 77 P. 954, 
144 Cal. 305; Morris v. Courtney, 52 
R-1295 120) Cals635 Freeman: Vv; iief- 
ter 35 eb: 1767,7 LOE Cals 254." Red 
Jacket Tribe No. 28 v. Gibson, 12 P. 
127, 70 Cal. 128; Alvarez v. Brannan, 
7 Cal. 503, 68 Am.D. 274; Newcomb v. 
Title Guarantee & Trust Co., (App.) 
21 P.(2d) 456; Del Grande v. Castel- 
hun, 205 P. 18, 56 Cal.App. 366; Stir- 
nus v. Adams, 195 P. 955, 50 Cal.App. 
730; Cornish v, Suiter, 189 P. 487, 46 
Cal.App. 516. 

Conn.—Lyon y. Annable, 4 Conn. 
350. 

Del.—Phoenix Oil Co. v. Mackenzie 
Oil Co., 154 A. 894 [aff (Super.) 154 A. 
883]. Ne 
D.C.—Turner v. Brewer, 54 App.D. 
C. 363, 298 F. 685. 

Fla.—Nixon v. Temple Terrace Es- 
tates, 121 So. 475, 97 Fla. 392. 

Ga.—Folsom v. Howell, 21 S.E. 136, 
94 Ga. 112; McDonald v. Beall, 55 Ga. 
288. 

Tll.—Pemberton vy. Williams, 87 Ill. 
15; Bryson v. Crawford, 68 Ill. 362; 
Baston vy. Clifford, 68 Ill. 67, 18 Am. 
R. 547; Ely v. Hanford, 65 Ill. 267; 
Wheeler v. Mather, 56 Ill. 241, 8 Am. 
R. 683. 

Ind.—Herbert v. Stanford, 12 Ind. 
503. 

Iowa.—Ellison v. Stockton, 170 N. 
W. 435, 185 Iowa 979; Watson v. 
Bartholomew, 76 N.W. 858, 106 Iowa 
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it has been held, 
Mistake.°® 


After the 


576. 


Ky.—R. W. Kevil & Sons v. Wilford, 
Stunston & Co., 104 S.W. 348, 31 Ky. 


L. 1000; Funk v. McKeoun, 4 J.J. 
Marsh. 162; Arnold v. Maiden, 5 Ky. 
L. 334. 

La.—Jacobs v. Freyhan, 100 So. 726, 


156 La. 585. 


Md.—Gunby v. Sluter, 44 Md. 237; 
Long v. Long, 9 Md. 348. 

Mass.—Old Dominion Copper Min., 
ete., Co. v. Bigelow, 74 N.E. 653, 188 
Mass. 315, 108 Am.S.R. 479; Grant v. 
Mellen, 134 Mass. 335. 

Mich.—Barnhardt vy. Hamel, 174 N. 
W.. 182, 207, Mich. 232; Smith v. 
Michigan Realty & Const. Co., 141 N. 
W. 635, 175 Mich. 600; Mestler v. Jef- 
fries, 108 N.W. 994, 145 Mich. 598; 
Loudon vy. Carroll, 89 N.W. 578, 130 
Mich. 79. 

Minn.—Bonness v. Felsing, 106 N. 
W. 909, 97 Minn. 227, 114 Am.S.R. 707; 
Lang v. Merbach, 105 N.W. 415, 96 
Minn. 431; Brown v. Manning, 3 Minn. 
35, 74 Am.D. 736. 3 


Miss.—Harrison & Gibson v. Stow- 
ers, 1 Miss. 165. 

Mo.—Sandford v. Justice, 9 Mo. 865; 
Speers v. Lucas, 279 S.W. 736, 221 Mo. 
App. 414; Steele v. Brazier, 123 S.W. 
477, 189 Mo.App. 319; Porter v. Citi- 
zens’ Bank, 73 Mo.App. 513. 


Neb.—Hoock v. Bowman, 60 N.W. 
389, 42 Neb. 80, 47 Am.S.R. 691. 


N.J.—Davis v. Scher, 62 A. 193, 73 
N.J.Law 155; Hawthorne v. Oden- 
son, 120 A. 797, 94 N.J.Eq. 588. 


N.M.—Bell v. Kyle; 192 P. 512, 27 
N.M. 9; Daly v. Bernstein, 28 P. 764, 
6 N.M. 380. 


N.Y.—Davis v. William Rosenzweig 
Realty Operating Co., 84 N.E. 943, 192 
N-Y. 128, 127 Am.S.R. 890, 20 L.R.A. 
N.S. 175; Freer v. Denton, 61 N.Y. 
492; Spinner v. Bergen Associates, 
Ine., 262 N.Y.S. 459, 237 App.Div. 610; 
Kreshover vy. Berger, 119 N.Y.S. 737, 
135 App.Div. 27 [rev 116 N.Y.S. 20, 62 
Misc. 613]; Boon vy. James, 47 N.Y.S. 
370, "21 App:Div. 627; Trumble v. 
Peck, 13.4N.Y.S. 1305759) Hun’ 607; 
Moran y. Darrin, 1 Hun 490, 3 Thomps. 
&C. 761 [aff 60 N.Y. 637]; Battle v. 
Rochester City Bank, 5 Barb. 414 [aff 
3 N.Y. 88]; Camp v. Pulver, 5 Barb. 
91; Pierce v. Hellenic American Real- 
ty Co), 135 N.Y.S. 605, 76° Mise! 473; 
Urbach v. Pye, 105 N.Y.S. 143, 55 
Mise. 465 [rev on other grounds 109 
N.Y.S. 207, 124 App.Div. 587]; Kruger 
v. Galewski, 34 N.Y.S. 66, 13 Mise. 56 
[aff 30 N.Y.S. 1060, 10 Mise. 233]; 
Hellman v. Strauss, 2 Hilt. 9. 


Ohio.—Yeoman vy. Lasley, 
Sie. 

Okl.—Martinson vy. Hamil, 269 P. 
255, 132 Okl. 70; Burke v. Smith, 157 
P.. 51, 57 Okl...196; Schechinger v. 
Gault, 130 P. 305, 35 Okl. 416, Ann. 
Cas.1914D 468. 

Or.—Reihsen v. Burlingame Co., 282 
P. 554, 131 Or. 208; Sharkey v. Bur- 
lingame Co., 282 P. 546, 131 Or. 185; 
Kruse vy. Bush, 167 P. 308, 85 Or, 
394, 
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chaser to rescind,®* does not entitle him to recover 
the price paid.®® 


[§ 1573] (c) For Fraud, Misrepresentation, or 
Where a contract for the sale and pur- 
chase of real estate is rightfully rescinded by the 
purchaser for fraud, misrepresentation, or mistake,?7 
he may maintain an action to recover payments made 
by him under the contract,®’ as in the case of fraud 
or mistake as to the identity of the land contracted 
to be sold and purchased,®® or as to the vendor’s 


Pa.—Babcock v. Case, 61 Pa. 427, 
100 Am.D. 654; Delafant v. Shapiro, 
73 Pa.Super. 186; Vernam v. Wilson, 
31 Pa.Super. 257; D’Utricht v. Mel- 
chor, 1 Dall. 428, 1 L.Ed. 208. 

Tenn.—East Tennessee Nat. Bank 
v. First Nat. Bank, 7 Lea 420; Frazier 
v. Tubb, 2 Heisk. 662. 

Tex.—Martinez v. 
App.) 135 S.W. 699. 

Utah.—Foxley v. Rich, 99 P. 666, 
35 Utah 162. 


Vt.—Stevens v. Flanders, 
$78, 103 Vt. 4384. 

Va.—Epes v. Saunders, 63 S.E. 428, 
109 Va. 99, 132 Am.S.R. 904. 

Wash.—Connell v. McGill, 214 P. 1, 
124 Wash. 350; French v. C. D. & E. 
Inv. Coy 195 Peso 4s Wash wate. 
Shemanski v. Goldberg, 185 P. 574, 
108 Wash. 654; Lyle v. Cunningham, 
140 P. 330, 79 Wash. 420. 

Wis.—Rusch v. Wald, 232 N.W. 875, 
202 Wis. 462; Knapp v. Davidson, 192 
N.W. 75, 179 Wis. 493; Knudson v. 
George, 147 N.W. 1003, 157 Wis. 520; 
Baker v. Becker, 141 N.W. 304, 153 
Wis. 369; Nelson v. Allen, 93 NW. 
807, 117 Wis. 91; Hansen v. Allen, 93 
IN.W. 805, 117 Wis. 61; McKinnon v. 
Vollmar, 43 N.W. 800, 75 Wis. 82, 17 
AMIS. “LSP 6uRIAY v2) 


Eng.—Lindsay Petroleum Co, v 
Hurd, IaR. 5 P.C. 221; Redgrave 
Nill SD Uo hop WAG eel Oh 0 al Bs 


Can.—Pagnuelo vy. 
Can.S.C. 102. 


Man.—Siegerist v. 
Dom.L.R. 980. 


Ont.—Hitchcock v. Sykes, 29 Ont.L. 
6, 4 Ont.W.N. 1146. 


And see cases infra notes 99-2. 


[a] Misunderstanding as to terms 
of contract.—A purchaser who pays 
a part of the purchase money under 
an oral contract of sale and purchase 
is not precluded from recovering it 
back, where there was a misunder- 
standing between the parties as to 
the kind of title to be conveyed, and 
the money was paid under the mis- 
taken belief of the one that the other 
understood the contract as he did. 
Porter v. Citizens’ Bank, 73 Mo.App. 


[b] Concealment of prior convey- 
ance of coal.—Where a person sells 
land and conceals the fact that he 
had previously conveyed the coal un- 
der it to another person by a deed of 
record, the purchaser on discovering 
the fraud may recover back the por- 
tion of the purchase money paid. 
Vernam v. Wiison, 31 Pa.Super. 257. 


[c] False representation as to 
boundaries of land contracted to be 
sold and purchased entitle the pur- 
chaser to maintain an action for the 
recovery of payments made under the 
contract. Del Grande v. Castelhun, 
205 P. 18, 56 Cal.App. 366; Lyle v. 
Cunningham, 140 P. 330, 79 Wash. 420. 


99. Minn.—Stong v. Lane, 68 N.W. 
765, 66 Minn. 94. 


Mo.—Steele v. Brazier, 123 S.W. 477, 


Coggin, (Civ. 
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title thereto, or as to the quantity thereof.? 
larly, where the vendor agrees to furnish the pur- 
chaser with a deed of conveyance from a third per- . 
son, and the deed proves to be a forgery, the pur- 
chaser may recover the amount he has paid to the 
Without a rescission, however, a purchaser 
cannot maintain an action to recover his payments 
under the contract on the ground of fraud or mis- 
representation,* except as the bringing of the action 


vendor.? 


may itself amount to a rescission.® 


{§ 1574] (d) Under Option To Rescind.°® 
a contract for the sale and purchase of land is re- 


139 Mo.App. 319. 

N.Y.—Silverman v. Minsky, 95 N.Y. 
S. 661, 109 App.Div. 1 [aff 79 N.E. 
PANG ey aLSGui Na clot Oils 

Wis.—McKinnon v. Vollmar, 43 N. 
W. 800, 75 Wis. 82, 17 Am.S.R. 178, 6 
L.R.A. 121. 


Man.—Cancilla v. Orr, 24 Man.. 355. 


I. ° Cal. Crane v. Ferrier Brock 
Development Co., 130 P. 429, 164 Cal. 
676; Mitchell v. California-Pacific 
Title Ins. Co., 248 P. 1035, 79 Cal.App. 
45; Cornish v. Suiter, 189 P. 487, 46 
Cal.App. 516; Horne v. Hughes, 124 
Pe ioop Oneal. App; 6. 

Ga.—Olive v. McCoy, 142 S.E. 538, 
166 Ga. 113; O’Neal v. Miller, 70 S.E. 
971, 9 Ga.App. 180. 


Ky.—Arnold v. Maiden, 5 Ky.L. 334. 
N.Y.—Martin v. McCormick, 8 N.Y. 
331, Seld. 117. 


Okl.—Schechinger v. Gault, 130 P. 
305, 85 Okl. 416, Ann.Cas.1914D 468. 


* Tex.—Chacon v. Vela, (Civ.App.) 
22 S.W.(2d) 988. 

fa] Ever though conveyance is by 
special warranty deed, rather than by 
deed containing covenants of general 
warranty, a purchaser who _ has 
bought the property upon the faith 
of the vendor’s representations that 
his title was good is entitled to have 
his purchase money refunded. Arnold 
v. Maiden, 5 Ky.L. 334. 


{[b] Discovery that deed to vendor 
is forgery.— Where the vendor repre- 
sents to the purchaser that he has 
good title to the property sold, and 
believes that to be the fact, but it 
is afterward discovered that the con- 
veyance to the vendor is a forgery, so 
that the vendor has no title, there is 
such mutual mistake as to entitle the 
purchaser, upon rescinding, to main- 
tain an action for the recovery of the 
purchase price. Horne v. Hughes, 124 
P. 736, 19 Cal.App. 6. 


fe] Although purchaser obtains 
title by adverse possession he is en- 
titled to recover the purchase money 
from the vendor where the latter 
falsely represented that he had title 
to the property. Chacon yv. Vela, (Civ. 
App.) 22 S.W.(2d) 988. 


Right to recover after rescission 
for defects in or want of title in gen- 
eral see supra §§ 1566-1569. 


2. Phifer v. Steenburg, 64 So. 265, 
66 Fla. 555; Urbach v. Pye, 105 N.Y.S. 
143, 55 Misc. 465 [rev on other 
grounds 109 N.Y.S. 207, 124 App.Div. 
587]; Knudson v. George, 147 N.W. 
1008, 157 Wis. 520. 


{a] Material shortages. — Where 
the purchase price under a contract 
for certain city lots was seventy-six 
thousand dollars, and the contract 
described the lots as being 25.3 by 81, 
25.2 by 101, and 25.2 by 97, all parcels 
being the same size front and rear, 
more or less, while in fact three of the 
dimensions of one lot were 24 feet 11 
inches, 80 feet 1% inches, and 76 feet 
5 inches, respectively, two of the di- 


VENDOR AND PURCHASER 


Simi- 


[§§ 1573-1575 


scinded by the purchaser under a provision there- 
of authorizing him to do so at his option or in the 
contingency which has occurred, he is entitled to 
maintain an action for the recovery of payments 
made by him under the contract.’ 

[§ 1575] d. Overpayment*—(1) In General. 
accordance with the general rules as to the recovery 
of payments,® no action may be maintained to re- 
cover an overpayment made to a vendor by the pur- 


In 


chaser under a contract for the sale and purchase 


Where 


mensions of the second were 25 feet 
and 97 feet 5% inches, respectively, 
while two of the dimensions of the 
third were 24 feet 10% inches and 93 
feet 9 inches, respectively, the short- 
ages on these various dimensions 
were so important in comparison with 
the size and value of the property 
that they cannot be disregarded, and 
the purchaser may recover the amount 
of his deposit. Urbach v. Pye, 105 N. 
Y.S. 143, 55 Misc. 465 [rev on other 
grounds, 109 N.Y.S. 207, 124 App.Div. 
587]. 

Recovery of overpayment resulting 
from deficiency in quantity of land 
See infra § 1576. 


3. Robertson y. Talley, 115 P. 640, 
84 Kan. 817. 

4. Peterson v. McManus, 172 N.W. 
460, 187 Iowa 522; Yasne v. Krosen, 
17 Man. 301; Bailey v. Reinhardt, 17 
Que.Super. 387. 

[a] Purchaser adhering to con- 
tract and not rescinding it cannot at 
the same time sue for the recovery of 
the purchase money paid, on the 
ground of an alleged misrepresenta- 
tion by the vendor. Bailey v. Rein- 
hardt, 17 Que.Super. 387. 


5. Herbert v. Stanford, 12 Ind. 503. 


Action by purchaser to recover pay- 
ments aS rescission see supra § 488. 


6. Rescission at option of purchas- 
er in general see supra §§ 309, 310. 


7. Cal.—Weisenberg v. Hirsch- 
horn, 275- P2997, 97 Cal-App. 5382: 


N.Y.—Eno v. Woodworth, 4 N.Y. 
249, 58 Am.D. 370, Code Rep.N.S. 262; 
Gillet v. Maynard, 5 Johns. 85. 

Utah.—Foxley v. Rich, 99 P. 666, 
35 Utah 162. 

Wis.—Guild v. Deniston, 161 N.W. 
357, 165 Wis. 123. 


Eng.—Towers v. Barrett, 1 Term R. 
133, 99 Reprint 1014. 


See Baston vy. Clifford, 68 Ill. 67, 18 
Am.R. 547 (dictum). 


8. Amount and items of recovery 
see infra § 1633. 


9. See Payment §§ 280-341. 


Apack Md.—Boyce v. Wilson, 32 Mad. 


Minn.—Ward v. Dean, 72 N.W. 710, 
69 Minn. 466. 

Mo.—Corrough vy. Hamill, 
96, 110 Mo.App. 53. 

Pa.—McLelland v. Creswell, 13 Serg. 
&R. 143. 


UY ere v. Cain, 19 W.Va. 
438. 

[a] Payment in accordance with 
terms: of contract expressing errone. 
ous consideration.—Where the eon- 
sideration for the sale of land is ex- 
pressed in the contract, and payment 
is made in accordance with its terms, 
but it is afterward discovered that, 
through mistake, the consideration so 
expressed in the contract was larger 
than that intended to be paid, the ex- 
cess cannot be recovered at law. 
Boyce v. Wilson, 32 Md. 122. 


84 S.w. 


of real estate,'° except where it was made by mis- 
take,t+ or by reason of fraud? or duress!? on the 


ll. Ga.—Estes vy. Odom, 
355, 91 Ga. 600. 

Ky.—Ruffner vy. Ridley, 81 Ky. 165, 
4 Ky.L. 958. 


18 S.E. 


Me.—Goodspeed vy. Fuller, 46 Me. 
141, 71 Am.D. 572. 
Mo.—Porter vy. Citizens’ Bank, 73 


Mo.App. 513. 


vee te v. Randall, 67 N.Y. 
8.C.—Kean v. Landrum, 52 S.E. 421, 
12°S.C. 556. 
Va.—Hull v. Watts, 27 S.H. 829, 95 
Va. 10; Blessing’s Adm’rs v. Beatty, 
1 Rob. (40 Va.) 287. 


W.Va.—Butcher v. Peterson, 26 W. 
Va. 447, 53 Am.R. 89. 


Wis.—Butt v. Smith, 99 N.W. 328, 
121 Wis. 566, 105 Am.S.R. 1039. 


Mistake as to quantity of land see 
infra § 1576. 

12. Ga.—Folsom vy. Howell, 21 S.E. 
136, 94 Ga. 112; Estes vy. Odom, 18 S.E. 
3555) 91 (Gas 600. 

Towa.—Mathews v. Collins, 200 N. 
W. 564, 198 Iowa. 968. 


Ky.—R. W. Kevil & Sons v. Wil- 
ford, Stunston & Co., 104 S.W. 348, 31 
Ky.L. 1000. 


Me.—Goodspeed y. Fuller, 
VAS ae Anne Din b Tes 


Mass.—Roberts v. French, 26 N.E. 
416, 153 Mass. 60, 25 Am.S.R. 611, 10 
L.R.A. 656. 


Mich.—Dinnan v. Bloomfield Hiiis 
Land Co., 181 N.W. 986, 214 Mich. 54; 
Byrnes v. Martin, 34 N.W. 688, 67 
Mich. 399. 

N.C.—Mitchell v. Moore, 
593, 194 N.C. 352. 


Pa.—Vernam vy. Wilson, 31 Pa.Su- 
per. 257. 


Va.—Epes v. Saunders, 63 S.E. 428, 
109 Va. 99, 1382 Am.S.R. 904. 


[a] Overpayment of mortgage in 
reliance on false statement.—A sub- 
purchaser who oOverpays a mortgagee 
of the land in reliance on statements 
as to the balance due upon the mort- 
gage may recover back the excess 
paid. Byrnes v. Martin, 34 N.W. 688, 
67 Mich. 399. 

[b] Wendor’s exaction of excessive 
interest.—Where a vendor accepts 
from the purchaser a promissory note, 
prepared by a third person, for the 
balance of the purchase price, with 
knowledge that the note bears inter- 
est from its date, whereas under the 
contract it was not to bear interest 
until after maturity, and with knowl- 
edge that the purchaser has not ob- 
served the mistake, the acceptance of 
such note, and the subsequent accept- 
ance of principal and interest pay- 
ments thereon, constitute such fraud 
as to entitle the purchaser to recover 
the overpayment. Mathews vy. Col- 
lins, 200 N.W. 564, 198 Iowa 963. ; 


False representation as to quantity 
of land see infra § 1576. 


{nee Pemberton y. Williams, 87 Ill. 


46 Me. 


139 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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part of the vendor. The fact, however, that a pur- 
chaser is induced by fraud to pay a sum actually 
owed by him under the contract does not entitle 
The payment of a 
purchase-money note after discovery of a mistake in 
computing the price is no bar to the recovery of an 
overpayment resulting from such mistake.15 


[§ 1576] (2) Deficiency in Quantity of Land.1° 
Whewe land is sold and purchased by the acre or 
other quantitative unit, and there is a deficiency in 


him to recover such payment.14 


[a] Overpayment exacted as con- 
dition of executing deed.—Where a 
vendor requires the purchaser to make 
an overpayment in order to obtain his 
deed, to which he was entitled under 
the contract, and the payment is made 
under protest, an action may be main- 
tained for its recovery. Pemberton v. 
Williams, 87 Ill, 15. 

Mae Pheteplace y. Eastman, 26 Iowa 


15. Cardinal v. Hadley, 33 N.E. 
575, 158 Mass. 352, 35 Am.S.R. 492. 


16. Cross references: 


Abatement of price for deficiency in 
quantity of land: 


In general see supra §$ 754-758. 
EN of deduction see supra § 
459. 

Construction of contract as providing 
for sale in gross or by acre see su- 
pra §§ 215-219. 

Deficiency in quantity as authorizing: 
Rescission of contract see supra § 

450. 
Recovery of purchase money as for 
fraud or mistake see supra § 1573. 

Partial failure of title as entitling 
purchaser to recover purchase mon- 
ey see supra § 1567. 

Quantity of land to be conveyed in 
performance of contract see supra 
§§ 711-715. . 

17. U.S.—Stebbins v. Eddy, 22 F. 
Cas.No. 13,342, 4 Mason 414. See to 
Same effect Pratt v. Law, 9 Cranch 
456, 3 L.Ed. 791. 

Ark.—First Nat. Bank v. 
S.W.(2d) 587, 178 Ark. 1098. 


Cal.—Miller v. First Sav. Bank of 
Colusa, 266 P. 294, 90 Cal-App. 387. 


Ga.—Mobley v. Harrell, 79 S.E. 372, 
13 Ga.App. 483. 

Ind.—Hays v. Hays, 25 N.E. 600, 126 
Ind. 92, 11 L.R.A. 376 and note; Wol- 
ecott v. Moore, 92 N.E. 880, 46 Ind.App. 
427; Equitable Trust Co. v. Milligan, 
65 N.E. 1044, 31 Ind.App. 20. 


Iowa.—Horn v. Phillips, 149 N.W. 
80, 167 Iowa 169. See Gardner v. Ki- 
burz, 168 N.W. 814, 184 Iowa 1268 
(holding that, where two tracts of 
specified acreages are sold for a gross 
sum, and the quantity is deficient, re- 
covery is to be had by the purchaser 
of a proportionate part of the pur- 
chase price, without regard to the fact 
that the deficiency is in the poorer of 
the two tracts, and the better tract 
has an excess). 


Kan.—Shunk vy. Fuller, 236 P. 449, 
118 Kan. 682; Doner v. Deal, 180 P. 
766, 104 Kan. 793. 


Ky.—Jordan v. Howard, 54 S.W. 
(2d) 613, 246 Ky. 142; Piney Oil & 
Gas Co, v. Allen, 32 S.W.(2d) 325, 235 
Ky. 767; Riner v. Catron, 19 S.W.(2d) 
970, 230 Ky. 290; Broaddus & West 
vy. Jackson, 287 S.W. 701, 216 Ky. 241; 
Pond Creek Coal Co. v. Runyon, 251 
S.W. 841, 199 Ky. 539; Morris v. Mc- 
Donald, 245 S.W. 903, 196 Ky. 716; 
Byrn v. Andrew, 224 S.W. 768, 189 Ky. 
274; Ruffner v. Ridley, 81 Ky. 165, 4 
Ky.L. 958. See to same effect Meri- 
wether v. Lewis, 9 B.Mon. 163; Beck- 
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ley v. Gilmore, 234 S.W. 459, 192 Ky. 
744 (recognizing the rule). 

La.—Fiske y. Fleming’s Syndic, 15 
La. 202. See Marinovich’s Hstate v. 
Jones, 75 So. 93, 141 La. 397 (recog- 
nizing the rule). 


Mass.—Cardinal v. Hadley, 33 N.E. | 


075, 158 Mass. 352, 35 Am.S.R. 492; 
Roberts v. French, 26 N.E. 416, 153 
ae COM 2a. AM. Sat.) Gly TO RAS 
56. 


Mich.—Detroit Lumber Co. v. Arbit- 
ter, 233 N.W. 179, 252 Mich. 99. 


N.J.—Strauss v. Norris, 79 A. 611, 
78 N.J.Eq. 488. 


N.Y.—Wilson v. Randall, 67 N.Y. 
338 [aff 7 Hun 15]; Murdock vy. Gil- 
christ, 52 N.Y. 242; Howes v. Barker, 
3 Johns. 506, 3 Am.D. 526. 


N.C.—Henofer y. Realty Loan & 
Guaranty Co., 101 S.E. 265, 178 N.C. 
584. See Lentz v. Howell, 107 S.E. 
437, 181 N.C. 401 (recognizing the 
rule). Compare Ransour v. Shuler, 
55 N.C. 487 (holding that where the 
land was deficient in quantity, but by 
virtue of being in possession the pur- 
chaser acquired a preémptive right 
to a specified quantity of the public 
lands and thereby completed his title 
to the full quantity he had contracted 
to purchase, he could not recover for 
the deficiency). 

S.D.—Bunkers v. Guernsey, 153 N. 
W. 378, 35 S.D. 574 [rev reh on other 
grounds 160 N.W. 732]; Ernster vy. 
Christianson, 123 N.W. 711, 24 S.D. 
103. 


Tenn.—Caughron v. Stinespring, 179 
SW. 152, 132° Tenn: 636,) TARJA1916¢C 
403; Miller v. Bentley, 5 Sneed 671. 


Tex.—Emerson vy. Navarro, 31 Tex. 
334, 98 Am.D. 534; Ray v. Barrington, 
CGiveA ppm OTs tSovVae Glee ELOSSIN va 
Brewer, (Civ.App.) 251 S.W. 307; Gil- 
lespie v. Gray, (Civ.App.) 230 S.W. 
1027; -Griffith v. Sawyer, (Civ.App.) 
221 S.W. 687. 

Va.—Hull v. Watts, 27 S.E. 829, 95 
Va. 10; Chinn v. Heale, 1 Munf. (Va.) 


63. See Motley v. Hodges, 91 S.E. 
757, 120 Va. 498 (recognizing the 
rule). 


W.Va.—Burbridge v. Sadler, 32 S. 
BK. 1028, 46 W.Va. 39; Butcher v. Pe- 
terson, 26 W.Va. 447, 53 Am.R. 89. 


See Sun Dial Ranch v. May Land 
Co., 119 P. 758, 61 Or. 205 (permitting 
a recovery under an express agree- 
ment by the vendor to repay the pur- 
chaser at a specified rate per acre for 
any deficiency in the land sold, as de- 
termined by a survey). 

And see cases infra notes 18, 29. 


{a] Although purchaser inspected 
land before buying he is not thereby 
precluded from recovering for a defi- 
ciency, especially where the tract is 
very large and the deficiency not such 
as to be readily observable. Caugh- 
ron v. Stinespring, 179 S.E. 152, 132 
Tenn. 636, L.R.A.1916C 403. - 

[b] Rule applied.—Where defend- 
ant and his broker represented to 
plaintiff that land sold to plaintiff at a 
stated amount per acre contained one 
hundred and fifty-two acres, and 
plaintiff paid for the land on that 
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the quantity specified in the contract of sale or the 
conveyance, the purchaser is entitled to maintain an 
action to recover a proportionate part of the pur- 
chase price paid,'’ however small, it has been said, 
the deficiency may be.1§ 
is in gross or by tract and not by quantity, a deficien- 
cy in the estimated or supposed quantity will ordi- 
narily not authorize the maintenance of an action 
for a recovery, as for an overpayment, on account of 
the deficiency;1® but this rule is subject, according 


Where, however, the sale 


basis, and it turned out that it con- 
tained only one hundred and eight 
acres, plaintiff was entitled to recov- 
er the difference in the consideration. 
Ernster v. Christianson, 123 N.W. 711. 
24 S.D. 103. 

18. Riner v. Catron, 19 S.W.(2d) 
970, 280 Ky. 290; Pond Creek Coal Co. 
v. Runyon, 251 S.W. 841, 199 Ky. 539; 
Morris v. McDonald, 245 S.W. 903, 196 


Ky. 716. And see cases infra thi. 
note. 
[a] Slight deficiency.—(1) Where 


real property is sold or exchanged on 
an acreage basis, and the grantor 
positively represents an _ irregular 
tract to contain a specified acreage, 
and it is clear that he intends the 
grantee to have as much as the num- 
ber of acres specified, a shortage of 
2.26 acres on a tract of 244 acres is 
not too small to take into account or 
to sustain a recovery by the purchas- 
er. Shunk v. Fuller, 236 P. 449, 118 
Kan. 682. (2) Where a tract repre- 
sented to comprise 6.88 acres is defi- 
cient by .645 acre, the deficiency is not 
so small that relief to the purchaser 
will be denied, particularly where the 
land is exceedingly valuable and the 
deficiency represents a loss to the 
purchaser of more than twenty-two 
hundred and fifty dollars. Ross v: 
Brewer, (Tex.Civ.App.) 251 S.W. 307. 

[b] ‘Ten per cent rule” inapplica- 
ble.—(1) The arbitrary rule, recog- 
nized in some cases, that no recovery 
can be had for a deficiency in land 
sold by tract or in gross unless it 
equals not less than ten per cent has 
no application where the sale is by 
the acre. Riner v. Catron, 19 S.W. 
(2a) 970, 230 Ky. 290; Beckley v. Gil- 
more, 234 S.W. 459, 192 Ky. 744. (2) 
Rule permitting recovery for defi- 
ciency equalling or exceeding ten per 
cent see infra text and note 20. 

19. U.S.—Stebbins vy. Eddy, 22 F. 
Cas.No. 13,342, 4 Mason 414. 


Ala.—Carter v. Beck, 40 Ala. 599; 
Terrell v. Kirksey, 14 Ala. 209. 


Ark.—Harrell v. Hill, 19 Ark. 102, 
68 Am.D. 202. 


Ga.—Rawlings v. Cohen, 85 S.E. 
851, 143 Ga. 726; Security Loan & Ab- 
stract Co. v. Marchman, 154 S.B. 822, 
41 Ga.App. 808; Appleby v. Tomlin- 
son 122 S.E. 93, 31 Ga.App. 771. See 
Black v. Chapman, 126 S.E. 877, 33 Ga. 
App. 509 (recognizing the rule). 


Ind.—Wolcott v. Moore, 92 N.E. 880, 
46 Ind.App. 427. 


Iowa.—Lane vy. Parsons, 79 N.W. 61, 
108 Iowa 241. 


Ky.—Sanders v. Lindsey, 263 S.W. 
718, 204 Ky. 57; Wigginton v. Hol- 
brook, 237 S.W. 1063, 193 Ky. 805; 
Wilson v. Morris, 233 S.W. 1049, 192 
Ky. 469; Byrn v. Andrew, 224 S.W. 
768, 189 Ky. 274; Anderson v. Daw- 
son, 118 S.W. 953, 133 Ky. 708. See 
Beckley v. Gilmore, 234 S.W. 459, 192 
Ky. 744 (recognizing the rule). 

Me.—Rand v. Webber, 64 Me. 191. 

Mass.—Pickman v. Trinity Church, 
128 Mass. 1, 25 Am.R. 1; Williams v. 
Hathaway, 19 Pick. 387. 


Mich.—Veltmans v. Kurtz, 132 N.W. 
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to some authorities, to the qualification that there 
may be a recovery even in the case of a sale in 
gross where the deficiency is of such magnitude, 
which in at least one Jurisdiction has been ar bitr arily 
fixed at ten per cent. or more,”?® that the purchaser 
cannot reasonably be supposed to have contemplated 


1009, 167 Mich. 412, 36 L.R.A.N.S. 558. 

Minn.—Ward v. Dean, 72 N.W. 710, 
69 Minn. 466. 

Mo.—Clippard v. Kneibert, 226 S.W. 
584, 206 Mo.App. 144. 

N.Y.—Urbach v. Pye, 109 N.Y.S. 
207, 124 App.Div. 587; Sprague v. 
Griffin, 47 N.Y.S. 857, 22 App.Div. 223; 
Smith y. Ware, 13 Johns. 257. 

N.C.—Henofer v. Realty Loan & 


Guaranty Co., 101 S.E. 265; 178-N-C: 
5834. See Lentz v. Howell, 107 S.E. 
437, 181 N.C. 401 (recognizing the 
rule). 

Okl.—Burke v. Smith, 157 P. 51, 57 
Okl. 196. 

Pa. 96 Pa. 
289. 

S.c.—Smythe v. Brunson, 108 S.E. 


99,115 S.C. 385; Bond v. Quattlebaum, 
12 S.C.L. 584, 10 Am.D. 702. 


Tenn.—Smith vy. Grizzard, 259 S.W. 
537, 149 Tenn. 207; Caughron v. Stine- 
spring, 179 S.W. 152, 132 Tenn. 636, 
L.R.A.1916C “403; Rich v. Scales, 91 
S.W. 50, 116 Tenn. 57; Lewis v. 
Woodfolk, 2 Baxt. 25; Miller v. Bent- 
ley, 5 Sneed 671; Meek v. Bearden, 5 
Yerg. 467. 


Tex.—Sibley v. Hayes, 70 S.W. 538, 
96 Tex. 78; Quick v. Orren, (Civ.App.) 
245 S.W. 454; Reed v. Blaine, (Civ. 
App.) 201 S.W. 415; Eaton v. Todd, 
(Civ.App.) 68 S.W. 546; Clay County 
Land, etc., Co. v. Angelina County, 55 
S.-W. 1121, 23 Tex.Civ.App. 220. See 
Imerson vy. Navarro, 31 Tex. 334, 98 
Am.D.’534 (dictum). 


W.Va.—Southern y. Sine, 123 S.E. 
436, 95 W.Va. 634. 


Compare Dowding v. Brown, 27 B. 
C. 513 (holding that, where a lot form- 
ing the subject of a sale contract was 
commonly referred to by the parties 
by the house number, and had a front- 
age of twenty-five feet, the fact that 
an interim receipt issued to the pur- 


chaser by the vendor’s agent errone- 


ously referred to the frontage as thir- 
ty-three feet did not give the pur- 
chaser any right to sue as for a defi- 
ciency). 

And see cases infra note 28. 


[a] Even though price is arrived 
at by miscalculation as to acreage, 
where the sale is one in gross at a 
flat price the purchaser cannot recov- 
er for any deficiency. Clippard v. 
Kneibert, 226 S.W. 584, 206 Mo.App. 
144, 


[b] Vendor’s promise to repay as 
without consideration.—Siyice there 
is no enforceable obligation on the 
part of a vendor to return part of the 
purchase price of land sold in gross 
where the quantity is less than that 
supposed, a promise by the vendor, 
after discovery of the deficiency, to 
repay the purchaser or return part of 
the price is without sufficient con- 
sideration, and cannot be enforced. 
Williams v. Hathaway, 19 Pick. 
(Mass.) 387; Smith v. Ware, 13 Johns. 
GNOY 25 70 

20. Piney Oil & Gas Co. v. Allen, 
32 S.W.(2d) 325, 235 Ky. 767; Cook v. 
McKee, 29 S.W. (2a) Eyal 235 Lien gihs 
Riner v. Catron, 19 S.W. (2d) 970. "236 


Ky. 290; Sheets v. McDonald, 281 S. 
Ais  PRGE MPa tig CO bg Spillman v. 
Wheeler, 273 S.W. 37, 209 Ky. 506; 


Barton v. Jones, 267 S.W. 214, 206 


“ 
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Ky. 238; Lassiter v. Farris, 259 S.W. 
696, 202 Ky. 830; Engemann vy. Al- 
len, 257 S.W. 25, 201 Ky. 483; Morris 


Vv. McDonald, 245 S.W. 903, 196 Ky. 
TL6. Wigginton v. Holbrook, 237 S.W. 
1063, 193 Ky. 805; Wilson v. Morris, 
233 S.W. 1049, 192 Ky. 469; Byrn v. 
nee 224 S.W. 768, 189 Ky. 274. 
See Beckley Vv. Gilmore, 234 S.W. 459, 
192 Ky. 744 (recognizing the rule). 


[a] Whether deficiency results 
from fraud, mistake, or ignorance of 
the parties, if it equals or exceeds ten 
per cent a recovery may be had by 
the purchaser. Barton v. Jones, 267 
S.W. 214, 206 Ky. 288; Wigginton vy. 
Holbrook, 237 S.W. 1063, 193 Ky. 805. 


21. Ruffner v. Ridley, 81 Ky. 165, 
4 Ky.L. 958; Kite v. Pittman, (Mo. 
App.) 278 S.W. 830; Reid v. Byrd, 
(Tex.Civ.App.) 34 S.W.(2d) 305. And 
see cases supra note 20. 


22. Sheets v. McDonald, 281 S.W. 
536, 213 Ky. 595; Morris v. McDonald, 
245 S.W. 903, 196 Ky. 716. 


{a] “ract expressly sold by bound- 
ary and not by acre.—Where a tract 
of land is described as “containing 
138 acres, be the same more or less, as 
said land is sold by the boundary and 
not by the acre,’ a purpose and in- 
tention is exhibited to risk the con- 
tingency of quantity whatever it 
might be, or how much soever it 
might fall short of the acreage speci- 
fied, and the purchaser cannot recover 
for the deficiency although it exceeds 
ten per cent of the estimated acreage. 
Sheets v. McDonald, 281 S.W. 536, 213 
Ky. 595. 


22. Ala.—Edmundson_ vy. Mullen, 


£10 "So. 391; 215. Ala. (297. 
Ga.—Black y. Chapman, 126 S.E. 
877, 33 Ga.App. 509. 
Kan.—Doner v. Deal, 180 P. 766, 


104 Kan. 793. 


Ky.—R. W. Kevil & Sons v. Wil- 
ford, Stunston & Co., 104 S.W. 348, 31 
Ky.L. 1000. 


3 Neil eave v. Young, 


Va.—Epes v. Saunders, 63 S.E. 428, 
109 Va. 99, 182 Am.S.R. 904. 


[a] Illustration.—Where, in re- 
sponse toa letter from plaintiff ask- 
ing defendant if she would Sell cer- 
tain land and, if so, to state the price 
and the number of acres in the tract, 
defendant replied that it was said to 
contain seventy-five acres, and there- 
after gave plaintiff an option for a 
given price, stating that the land was 
said to contain seventy-five acres, but 
after conveyance the tract was found 
to contain only about fifty-three 
acres, it was held that defendant’s 
statement was a representation of 
quantity on which plaintiff had a right 
to rely and that he could recover com- 
pensation for the deficiency. Epes v. 
Saunders, 63 S.E. 428, 109 Va. 99, 132 
Am.S.R. 904. 


[b] Misstatements as to highways 
over land.—Where public highways 
exist across*land, and the purchaser 
is fraudulently deceived by the ven- 
dor as to the city’s possession, be- 
lieving it to have no rights in the 
land, the purchaser may recover the 
portion of the purchase money repre- 
senting the value of the land over 
which the public highways lie. R. W. 
IKkevil & Sons v. Wilford, Stunston & 


96 Pa. 


eee 
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or taken the risk of it,?1 unless an intention so 
to do appears,2? and it does not apply where the 
vendor has fraudulently misrepresented the quanti- 
ty,2* or, it is ordinarily held, where there is an in- 
nocent mistake on the part of both parties as to the 
quantity of the land,?* and the deficiency is materi- 


Co., 104 S.W. 348, 31 Ky.L. 1000. 


24. Ga.—Folsom v. Howell, 21 S.E. 
136, 94 Ga. 112. 


Ind.—-Solinger v. Jewett, 25 Ind. 
479, 87 Am.D. 372; Wolcott v. Moore, 
92 N.E. 880, 46 Ind.App. 427; Wolcott 


v. Frick, 81 N.E. 731, 40 Ind.App. 236. 
195 N.W. 


372, 196 Iowa 758. 


Kan.—Maffet v. Schaar, 131 P. 589, 
89 Ikan. 403. 


Ky.—Patton v. Schneider, 66 S.W. 
1008, 23 Ky.L. 2190. 
N.Y.—Wuson v. Randall, 67 N.Y. 


338; Paine v. Upton, 21 Hun 306 [aff 
37 N.Y. 327, 41 Am. Ri sti}; Gravess, 
Brinkerhoff, 4 Hun 305, 6 Thomps.&C, 
630; George vy. Tallman, 5 Lans. 392. 


Pa.—Hoover v. Senseman, 4 A. 730, 
2 Pa.Cas. 487. 


Tex.—Smith v. Fly, 24 Tex. 345, 76 
Am.D. 109; Ray y. Barrington, (Civ. 
App.) 297 S.W. 781; Brewer. v. Ross, 
(Civ.App.) 290 S.W. 781; Limburger 
v. Graebner, (Civ.App.) 287 S.W. 1101. 

Vi.—White v. Miller, 22 Vt. 380. 


Va.—Rogers v. Pattie, 31 S.E. 897, 
96 Va. aes Hull v. Watts, 27 S.E. 829, 
95 Va. 10 : 


Wis.—Butt v. Smith, 99 N.W. 3238, 
121 Wis. 566, 105 Am.S.R. 1039 


{a] Mistake of pele Beis She 
a surveyor employed to ascertain the 
boundaries or area of a tract of_land 
erroneously reports its acreage or 
quantity, and the parties rely upon 
the erroneous report, the purchaser 
may recover the excess paid for the 
land. Patton vy. Schneider, 66 S.W. 
1003, 23 Ky.L. 2190; Graves v. Brink- 
erhoff, 4 Hun (N.Y.) 305, 6 Thomps.& 


C. 630; George v. Tallman, 5 Lans. 
(N.Y.) 39 
[b] Although vendor made no rep- 


resentations, or made innocent repre- 
sentations only, as to the quantity, 
the purchaser is entitled to recover 
for the deficiency where a mutual 
mistake has been made, since such 
mistake may arise without a mis- 
representation by either party. Capps 
v. Clark, 195 N.W. 372, 196 Iowa 758: 
Maffet v. Schaar, 131 P. 589, 89 Kan. 
403; Brewer v. Ross, (Tex. Civ. App.) 
290 S.W. 781. See Ray v- Barrington, 
(Tex.Civ.App.) 297 S.W. 781 (recog- 
nizing the rule). 


[c] Fact that purchaser subse- 
quently sells land for more than he 
paid, shortly after acquiring the prop- 
erty, does not affect his right to re- 
cover for an overpayment resulting 
from a mutual mistake as to quan- 
tity. Brewer v. Ross, (Tex.Civ. App.) 
290 S.W. 781 


[a] Fact that vendor has received 
lower price for other land as result 
of the mistake immaterial.—Where a 
vendor owning a tract of land sells a 
portion of it, in the belief that the 
portion sold contains a specified num- 
ber of acres, and it is afterward dis- 
covered that the quantity is deficient, 
the right of the purchaser to recover 
the excess paid is not affected by the 
fact that since the first sale the ven- 
dor has sold the balance of the tract, 
in gross, in the belief that it was of 
less acreage than it actually contains, 
and so has asked and obtained a low- 
er price for it than he would have 
obtained if he had known its true 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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al,?® provided the purchase is induced by the mis- 
take?® and the purchaser has no knowledge of any 
facts which would put an ordinarily prudent person 


on inquiry as to the deficieney.?7 


VENDOR AND PURCHASER 


In a number of 


cases a general rule has been laid down that after a 


sale has been consummated by delivery and accept- 
ance of a deed of conveyance there can be no recovery 
for a deficiency, in the absence of fraud or mutual 
mistake inducing the transaction,?® except where the 
deed includes a warranty as to the number of acres 
but the cases supporting the rule 
stated will all be found to involve a sale in gross 
and not by quantity, so that no recovery for a de- 


or quantity ;*° 


quantity. Graves v. Brinkerhoff, 4 
Hun (N.Y.) 305, 6 Thomps.&C. 630. 


[e] Right as affected by execution 
and acceptance of conveyance.—(1) 
It has been held that the fact that a 
deed of conveyance has been delivered 
and accepted, in a case of honest and 
mutual mistake of the parties as to 
ihe quantity of land in the farm sold, 
will not prevent the purchaser from 
recovering back in a court of equity 
so much of the price as was paid by 
mistake, where the mistake is not 
discovered until after he has accept- 
ed the deed and entered into posses- 
sion. Solinger v. Jewett, 25 Ind. 479, 
87 Am.D. 372; Paine v. Upton, 21 Hun 
306 [aff 87 N.Y. 324, 41 Am.R. 371]. 
(2) In an action at law, however, re- 
covery has been denied in such case, 
on the ground that the execution of a 
conveyance is the consummation of a 
purchase, after which the parties have 
no recourse to one another except for 
imposition or fraud. Farmers’ & Me- 
chanics’ Bank v. Galbraith, 10 Pa. 490, 
51 Am.D. 498. (3) Rule prohibiting 
recovery for deficiency after deed de- 
livered see infra text and notes 28- 
ot. 

25. Ray v. Barrington, 
App.) 297 S.W. 781. 

[a] Deficiency held material.—A 
shortage of about forty-five acres out 
of three hundred is a material defi- 
ciency. Ray v. Barrington, (Tex.Ciy. 
App.) 297 S.W. 781. 


(Tex.Civ. 


26. Eaton v. Tod, (Tex.Civ.App.) 
68 S.W. 546. 
[a] If purchase would have been 


made even if deficiency had been 
known a mutual mistake of the par- 
ties as to the quantity of the land will 
not entitle the purchaser to sue for 
the recovery of part of the purchase 
money as an overpayment resulting 
from the deficiency. Eaton v. Tod, 
(Tex.Civ.App.) 68 S.W. 546. 


27. Sprague v. Eypper & Beck- 
mann, 154 A. 615, 108 N.J.Eq. 239; 
Idaton v. Tod, (Tex.Civ.App.) 68 S.W. 
546; Pratsch v. Aberdeen Packing 
Co., 85 P. 128, 7 Wash. 346. | 


[a] Purchaser put on notice that 
tract may be smaller than parties 
suppose cannot recover part of the 
price paid when a deficiency is after- 
ward discovered to exist. Sprague v. 
Byvver & Beckmann, 154 A. 615, 108 
N.J.Eq. 239. 

[b] Mere failure to have survey 
made, however, or to calculate the 
acreage of a tract from field notes 
contained in the conveyance, does not 
constitute negligence precluding a 
purchaser from recovering for a de- 
ficiency where there has been a mu- 
tual mistake as to the quantity of the 
land. Brewer v. Ross, (Tex.Civ.App.) 
290 S.W. 781. 

283. Mass.—Williams v. Hathaway, 
19 Pick. 387. ‘ 

Ohio.—Brumbaugh v. Chapman, 13 
N.E. 584, 45 Ohio St. 368; Ketchum v. 
Stout, 20 Ohio 453. 


Pa.—Kreiter v. Bomberger, 82 Pa. 
59, 22 Am.R. 750; Farmers’ & Me- 
chanics’ Bank v. Galbraith, 10 Pa. 


490, 51 Am.D. 498; Hershey v. Keem- 
bortz, 6 Pa. 128; Haggarty v. Fagan, 
2-Penr.&W. (Pa.) 533; Large v. Penn; 
6 Serg.@&R. (Pa.) (488; Hansen ov. 
Franz, 57 Can.S.C. 57. See Galbraith 
v. Galbraith, 6 Watts (Pa.) 112 (rec- 
ognizing the rule). 

B.C.—Jaeckson v. Irwin & Billings 
Co,Ltd: 18 B.C. 225. 

29. Patton v. Schneider, 66 S.W. 
1003, 23 Ky.L. 2190. See Brumbaugh 
v. Chapman, 13 N.E. 584, 45 Ohio St. 
368 (recognizing the rule). 

Covenant as to quantity of land as 
implied from description in deed see 
Covenants § 11. 

Specification of quantity in deed as 
warranty or mere description see su- 
pra §§ 217, 218. 

30. See supra text and note 19. 
Bon See supra text and notes 17, 
18. 

32. Cal_—lLaw Credit Co. v. Tib- 
bitts, 117 P: 772; 160 Cal. 626; Rea 
v. Security Trust & Savings Bank, 


CApp.) "19 “Picd)r 2673. Peloian’ fy: 
Waldman, 201 P. 344, 54 Cal.App. 
IG. 


Iowa.—Waters v. Pearson, 144 N. 


W. 1026, 163 Iowa 391. 
Kan.—Nason v. Patten, 129 P. 138, 
88 Kan. 472. 


Mo.—Sandusky v. Waller, (App.) 
272 S.W. 1045. 
[1928] 3 


Can.—Cronholm v. Cole, 
Dom.L.R. 321. 

[a] When vendor is entitled to re- 
scind for purchaser’s nonperform- 
ance, the purchaser has a right to 
recover purchase money only where 
the vendor, by exercising the right 
of rescission, has clothed the _ pur- 
chaser with the correlative right to 
be restored to his status. Clark v. 
Powell, 117 S.E. 250, 30 Ga.App. 198. 


[b] Action held not one of rescis- 
sion.—A vendor’s action against a de- 
faulting vendee on a contract con- 
taining forfeiture clauses was held 
not an action to rescind so as to en- 
title the vendee to purchase money 
paid, although plaintiff designated it 
as such, but it was merely an action 
to terminate as to the future. Lea v. 
Young, 12 P.(2da) 601, 168 Wash. 496. 

33. Holman v. Musser, 212 P. 33, 
59 Cal.App:. 734; Norris v. Letch- 
worth, 124 S.W. 559, 140 Mo.App. 19. 

Default by both vendor and pur- 
chaser as: 

Amounting to rescission by mutual 

consent see supra §§ 302, 303. 
Entitling purchaser to recover pay- 

ments made see supra §§ 1560-1574. 

34. Platte Land Co. v. Hubbard, 56 
P. 64, 12 Colo.App. 465; Giffen v. 
Faulkner, 294 P. 521, 50 Idaho .190; 
Wells, Fargo & Co. v. Page, 82 P. 856, 
48 Or. 74, 3 L.R.A.N.S. 103; Loewen- 
stein v. Armstrong, 27 Pa.Super. 543. 
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ficiency would be proper,®° while a warranty as to 
quantity would seem to bring the sale clearly with- 
in the doctrine as to recovery in case of a sale by 
acreage or quantity.*+ 


[§ 1577] 2. Effect of Delay or Default in Per- 
formance by Purchaser*—a. In General. 
there is a rescission or termination restoring the 
parties to the status quo,°? or a default by the ven- 
dor,** or defects in the title excusing performance,** 
the purchaser must comply with the terms of the 
contract of sale to be in a position to recover pay- 
ments made under the contract.?® 


Unless 


Accordingly, the 


And see cases infra note 70. 


[a] Thus a purchaser was held 
not in default for not tendering the 
remainder of the purchase price be- 
fore an attorney, to be agreed on by 
the parties, gave an opinion that the 
title was good. Buford v. Landrum, 
67 S.W. 1066, 29 Tex.Civ.App. 62. 


[b] Failure of consideration.— 
The purchaser, even though in de- 
fault, may recover payments if the 


consideration fails. California Delta 
Farms v. Chinese American Farms, 
278 P. 232, 207 Cal. 792; California 
Delta Farms v. Chinese American 
Farms, 278 P!) 227, 207 Cal. 298) [ap= 
peal dism 50 S.Ct. 67, 280 U.S. 520, 74 
L.Ed. 590]. 


[ec] Only life estate in vendor.— 
Where the vendor, under a contract 
to convey the fee containing an op- 
tion to rescind for breach, sued to re- 
scind for failure of the purchaser to 
pay installments of the price, and the 
purchaser counterclaims for rescis- 
sion on the ground that the vendor 
has only a life estate, it is an equi- 
table disposition of their mutual 
rights to allow the vendor to recover 
the land with reasonable rents and to 
award a return to the purchaser of 
purchase money and taxes paid with 
interest .and compensation for im- 
provements. Lightfoot v. Brower, 66 
S.B. 1094, 133 Ga. 766. 


_35. Ala.—Bank of Moulton y, Ran- 
kin, 131 So. 450, 24 Ala.App. 110 [cert 
den 131 So. 454, 222 Ala. 188]. 


Cal.—Flagler v. Kroonen, 
1006, 61 Cal.App: 359. 


Idaho.—Papesh v. Wagnon, 157 P. 
775, 29 Idaho 93. % 


Iowa.—Messenbrink  v. 
215 N.W. 232, 204 Iowa 223. 


Mo.—Jose v. Aufderheide, 293 S.W. 
476, 222 Mo.App. 524; Quigley v. 
King, 168 S.W. 285, 182 Mo.App. 196. 


N.Y.—Brody, Adier & Koch Co. v. 
Hochstadter, 144 N.Y.S. 631, 160 App. 
Div. 310; Green v. Green, 9 Cow. 46. 


N.D.—Harrington v. Eggen, 199 N. 
W. 447, 51 N.D. 87. 


Or.—Anderson v. Hurlbert, 219 P. 
1092, 109 “Or.” 284. 


Tex.—Lieber Vv. 
(Commn.App.) 206 S.W. 
(Civ.App.) 153 S.W. 641]. 


[a] Rule restated.—‘‘In order to a 
rescission of a contract of sale and 
purchase of real estate, so that the 
purchaser may recover back purchase 
money as money had and received to 
his use, the latter must not only not 
be in default himseif, but he must 
show an entire breach on the part of 
the seller; in other words, he must 
be in such position in respect to per- 
formance on his part, and non-per- 
formance on the part of the vendor, 
that he can affirm the contract and 
maintain an action upon it against 
the vendor; or disaffirm it, and main- 
tain an action for money had and re- 
ceived to his use.’ Wames vy. Ger- 


Pea Yael 27 


Bliesman, 


Nicholson, 
512 [mod 


1488 [66 C.J.] VENDOR AND PURCHASER [§ 1577 


not recover the installments paid on the purchase 


purchaser who, without legal cause, refuses to per- 
price,®® at least to the extent of the down payment 


form his contract or is in default in making pay- 


ments thereunder, where time 1s of the essence, can- 


oe Turn Verein, 8 Ill.App. 663, 
aoe 

[b] Rule applied.—(1) Where the 
vendor was to place the deed in es- 
crow with a bank, and the purchaser 
was to prepare and present a mort- 
gage, the latter failing to prepare or 
present the mortgage is in no position 
to take advantage of failure of the 
vendor to place the deed in escrow. 
McLain v. Smith, 202 N.W. 239, 201 
Iowa 89. (2) Under Comp. St. (1921) 
§ 5240, a purchaser of a homestead 
under a contract not signed by the 
vendor’s wife cannot default in pay- 
ment and recover the amount paid, 
where the vendor and his wife are 
willing to keep the contract and offer 
to convey on full payments being 
made. Kyger v. Caudill, 241 P. 814, 
LAS Olle. 10,2. (3) A purchaser, for 
years in default in making payments 
under a contract, providing that on 
her default for thirty days the con- 
tract should at vendor’s option be- 
come null and void, and all rights of 
the purchaser thereunder cease, with- 
out right to the return of payments 
made, is given all she was entitled to 
by a decree providing that she might 
in a limited time make the contract 
payments and receive a deed. Ander- 
son v. Hurlbert, 219 P. 1092, 109 Or. 
284. (4) A vendor agreed to sell cer- 
tain described land. the purchasers to 
pay five thousand dollars for an op- 
tion until April 1, such sum to apply 
on a cash payment, it being under- 
stood that if the purchasers take and 
pay for all the land before April the 
vendor shall refund one dollar per 
acre on all the land already sold, and 
shall deduct for land unsold one dol- 
lar per acre, and in case good title 
cannot be conveyed then the sum al- 
ready paid to be refunded. The con- 
tract was not treated aS a mere op- 
tion, and the purchasers admitted 
that they did not intend to take all 
of the land, although they did take 
and pay for part of it. It was held 
that, not having taken the entire land, 
or given notice that they would do so, 
the purchasers were not entitled to 
have the refund of.one dollar per 
acre, and, having performed the con- 
tract only in part, could not recover 
back the five thousand dollars, which 
must be considered as a penalty de- 
posited with the vendor to guarantee 
any damages he might suffer by rea- 
son of the purchasers’ failure to car- 
ry out their contract. Hough v. Fink, 
(Tex.Civ.App.) 141 S.W. 147. 


[c] Recovery by administrator 
where decedent was in arrears.— 
Where plaintiff's decedent bought 
lands on a monthly installment con- 
tract, and the vendor agreed that, if 
decedent should die before completion 
of the contract, the vendor would pay 
to her estate the money paid under 
the contract, provided that the de- 
cedent was not then in arrears, and 
where the decedent was largely in 
arrears at her death there could not 
be a recovery by the administrator 
of the sums paid. Coyne v. Valley 
Stream Realty Co., 152 N.Y.S. 2738, 166 
App.Div. 696 [aff 114 N.E. 1063]. 


[d] Cancellation of mortgage se- 
curity.—Where. purchaser fails to 
perform his executory contract, and 
vendor is not in default, purchaser 
cannot obtain affirmative relief as to 
cancellation of mortgage given on 
other land to secure part of consid- 


eration. Kershaw v. Hurtt, 168 P. 
202, 66 Okl. 117. 
[e] Refusal by copurchaser.— 


Where a purchaser elected to exercise 
an option and made the initial pay- 


ment, and requested the contract to 
be made to himself and another, 
which request was complied with, 
the owner being ready and willing to 
perform, but the other purchaser re- 
fused to execute the contract of pur- 
chase, the purchaser could not recov- 
er his payment. Santikian v. Weak- 
ley, 204 P. 1092, 56 Cal.App. 272. 


{f] Vendee held not in default.— 
The vendee of a lot who, under the 
terms of her contract, was not to be 
in default in her payments unless she 
was delinquent two months, came in- 
to court, in her suit for disaffirmance 
on account of the vendor’s breach, 
with clean hands, where during all 
the years of her contract she did not 
breach it by failing to make paymenis 
for more than two months. Harris 
County Inv. Co. v. Davis, (Tex.Civ. 
App.) 230 S.W. 761. 


[¢] After judgment for restitu- 
tion was entered in Summary proceed- 
ings brought by the vendor, after 
forfeiture, before a circuit court com- 
missioner, the purchaser’s assignee 
could not rescind for the vendor’s 
breach of contract and bring suit to 
recover money paid thereon, since the 
contract was then entirely abrogated. 
Rosenthal v. American Construction 
“a Rearey Co., 247 N.W. 117, 262 Mich. 


36. U.S.—Hansbrough v. Peck, 5 
Wall. 497 18 L.Ed. 520; El Paso Cat- 
tle Co. v. Stafford, 176 F, 49 9N CICA! 
515; Seibel v. Purchase, 134 F. 484; 
Dudley v. Hayward, 11 F. 543; Utter- 
bach v. Binns, 28 F.Cas.No. 16,809, 1 
McLean 242. 


Cal.—Kerr v. Reed, 202 P. 142, 187 


Cal. 409; Nourse v. Azvedo, 195 P. 
669, 185 Cal. 47; Skookum Oil Co. y. 
DMHOMaAaSs 12 snes Gor Oa NOaly mos or 
Glock v. Howard, etc., Colony Co., 55 
Pg ol 23) Cal eal) GOm Annas sche emi ynna:s 
L.R.A. 199; Cleary v. Folger, 33 P. 
877, 99 Cal. xvii; Bradford v. Park- 


hurst, 30 P. 1106, 96 Cal. 102, 31 Am. 
S.R. 189; Rea v. Security Trust & 
Savings Bank, (App.) 19 P.(2d) 267; 
Title Guaranty & Trust Co. v. Camp- 
belo sPaC2d)a-265,) hada @aleAppe oss 
Campbell v. Title Guarantee & Trust 
Co., 9 B.(2d) 264, 121 CalApp. °374; 
Hawes v. Lux, 294 P. 1080, 111 Cal. 


App. 21; Bozeman v. Curtis, 291 P. 
870, 108 Cal.App. 648; Little v. Ken- 
nedy, 260 P. 890, 86 Cal.App. 324; 
Catterlin v. Peterson, 213 P. 515, 60 


Cal.App. 617; Hyman v. Harbor View 
Land Co., 188 P. 828, 46 Cal.App. 98; 
Petersen v. Bunting, 185 P. 508, 43 
Cal.App. 707; Francis v. Shrader, 177 
P. 168, 38 Cal.App. 592; Bradford v. 
Sunset Land & Water Co., 157 P. 20, 
30 Cal.App. 87; Nance v. Avenall, 147 
P. 583, 26 CalApp. 561. 


‘Ga.—Lytle v. Scottish American 
Mortg. Co., 50 S.E. 402, 122 Ga. 458. 


Idaho.—Hinsch v. Mothorn, 258 P. 
540, 44 Idaho 539; Hall v. Yaryan, 
138 P. 339, 25 Idaho 470. 


Ill.— Young v. Jordan, 56 N.E. 85, 
183 Ill. 459; Bryson v. Crawford, 68 
Ill. 362; Baston v. Clifford, 68 Ill. 67, 
18 Am.R. 547; Wheeler v. Mather, 56 
Tll. 241, 8 Am.R. 683; Seiders v. Hen- 
ry, 259 I1l.App. 427 [rev on other 
grounds 180 N.E. 462, 347 Ill. 467]; 
Eames v. Germania Turn Verein, 8 
Ill.App. 668; Davison v. Hill, 1 II. 
App. 70. 


Iowa.—Mintle v. Sylvester, 211 N. 
W. 367, 202 Iowa 1128; Liewen v. 
Blau, 168 N.W. 811, 184 Iowa 327; 
Cody v. Wiltse, 106 N.W. 510, 130 
Iowa 139; Claude v. Richardson, 103 
N.W. 991, 127 Iowa 623; Downey v. 
Riggs, 70 N.W. 1091, 102 Iowa 88; 


Hanschild y. Stafford, 25 Iowa 428. 


Kan.—Roberts v. Yaw, 61 P. 409, 62 
Kan. 

Me.-—Grimes v. Goud, 10 A. 116; 
Weymouth v. McLellan, 14 Me. 214; 
Frost v. Frost, 11 Me. 235; Rounds 
v. Baxter, 4 Me. 454. 

Md.—Spellman v. Dundalk Co., 165 
A. 1925 Davis v. Hall; 52° Md. 6/73: 

Mass.—Smith v. McMahon, 83 N.E. 
9, 197 Mass. 16; Cave v. Osborne, 79 
N.E. 794, 193 Mass. 482; Kenniston 
v. Blakie, 121 Mass. 552. 

Mich.-—Mestler v. Jeffries, 108 N. 
W. 994, 145 Mich. 598; Satterlee v. 
Cronkhite, 72 N.W. 616, 114 Mich. 634; 
Lowrie v. Gourlay, 71 N.W. 174, 112 
Mich. 641. 

Minn.—lLynch v. Higgins, 191 N.W. 
422, 154 Minn .151;0¢ WeManusx 
Blackmarr, 50 N.W. 230, 47 Minn. 331; 
McKinney v. Harvie, 35 N.W. 668, 38 
Minn. 18, 8 Am.S.R. 640. 


Miss.—Sims v. Hutchins, 16 Miss. 
328, 47 Am.D. 90: 
Mo.—Blanke v. Duannermann, 67 


Mo.App. 591. 

Neb.—Maloy v. Muir, 86 N.W. 916, 
62 Neb. 80 [dist Eaton v. Redick, 1 
Neb. 305]; Patterson v. Murphy, 60 
N.W. i, 41 Neb. 818. 

N.H.—Hill v. Grosser, 59 N.H. 5138. 


N.J.—Dooley v. Kushin, 146 A. 208, 
105 N.J.Law 595; Steinbach v. Pet- 
tingill, 50 A. 443, 67 N.J.Law 36. 


N.Y.—Steinhardt v. Baker, 57 N.E. 
629, 163 N.Y. 410, 8 Ann.Cas. 13 [re- 
arg den 58 N.E. 1092, 164 N.Y. 585]; 
Lawrence v. Miller, 86 N.Y. 131; Page 
v. McDonnell, 55 N.Y. 299, 46 How.Pr. 
299; Havens v. Patterson, 43 N.Y. 
218; Friedland v. Argentor Holding 
Corporation, 211 N.Y.S. 896, 214 App. 
Div. 242; Beveridge v. West Side 
Constrs (Con 114 NCY 1S) 520. e380) App: 
Div. 139; Sell v. Clarkson, 114° °Ni¥es: 
316, 129 App.Div. 473; Lakoschowsky 
v. Utopia Land Co., 110 N.Y.S. 182, 125 


App.Div. 827; Teller v. Schulz, 108 
N.Y.S. 325, 123 App.Div. 883; Wood- 
enbury v. Spier, 106 N.Y.S. 817, 122 


App.Div. 396; Rosenberg v. Feiering, 
105) -Ne¥ S27 812, 121 App. Div. 90:5 
Dwork v. Weinberg, 105 N.Y.S. 504, 
120 App.Div. 507; Beardmore v. Bar- 
ry, 103, N.Y.S. 353,118) App: Diva 234 
[2th p86 reNCB. T2257 9093 INDY eso 
Forbes v. Reynard, 98 N.Y.S. 710, 113 
App.Div. 306 [aff 98 N.Y.S. 708, 49 
Misc. 154]; Goldman v. Willis, 72 N. 
Y.S. 292, 64 App.Div. 508; Wright v. 
Smith, 43 N.Y.S. 728, 13 App.Div. 536; 
Battle v. Rochester City Bank, 5 
Barb. 414 [aff 3 N.Y. 88]; Moss v. 
Rubenstein, 191 N.Y.S. 496, 117 Misc. 
385; Wormser v. Gehri, 106 N.Y.S. 
295, 55 Misc. 147; Roth v. Goodman, 
102 N.Y.S. 6838, 52 Misc. 509; Felten- 
stein v. Ernst, 97 N.Y.S. 376, 49 Misc. 
262 [aff 98 N.Y.S. 1101, 113 App.Div. 
903]; Feldmann vy. Reliant Holding 
Co., 129 N.Y.S. 504; Simon v. Kaliske, 
6 Abb.Pr.N.S. 224, "37 How.Pr. 249, 31 
N.Y.Super. 304; Green vy. Green, 9 
Cow. 46; Ketchum & Sweet v. Ev- 
ertson, 13) Johns. 359,'.7 AmsD. 93845 
ait v. Maynard, 5 Johns. 85, 4 Am. 
D. 329. See also Steinharat v. Baker, 
57 N.E. 629, 168 N.Y. 410, 8 Ann.Cas. 
are Hag den 58 N.E. 1092, 164 N.Y. 


N.D.—Annis v. Burnhar, 108 N.W. 
549, 15 N.D. 577 


Ohio.— Gallagher v. Dettelbach, 25 
Ohio Cir.Ct. 342. 

Okl.—Toomey v. Sporn, 291 P. 22, 
145 Okl. 38; Gibson v. Brannum, 230 
PP. 86h, 107 Okl. 130; Bishoff v. Myers, 


223 P. 165, 101 Okl. 36; Jackson v. 
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or earnest money,?? or where the 


Peddycoart, 224 P. 689, 98 Okl. 
Kershaw v. Hurtt, 168 P. 202, 66 Okl. 
117; Beatty v. Wintrode Land Co., 
155 P. 574, 53 Okl. 118; Hurley v. 
Anicker, 151 P. 593, 51 Okl. OS BONS 
1918B 538; Snyder vy. Johnson, 144 P. 
1035, 44 Okl. 388; Helm v. Rone, 141 
12 Gi AB OIG Se 

Or.—Turnbow vy. Keller, 19 P.(2d) 
1089. 


Pa.—Riling v. Idell, 140 A. 270, 291 
Pa. 472; Sanders v. Brock, 79 A. 772, 
230 Pa. 609, 35 L.R.A.N.S. 532; Boyd 
v. McCullough, 20 A. 630, 137 Pa. 7; 
Power v. North, 15 Serg.&R. 12; 
Hathaway v. Hoge, 1 A. SoZ Pay 
Cass 1195 


Tex.—Estes v. Browning, 11 Tex. 
237, 60 Am.D. 238; Magruder v. Poul- 
ton, (Commn.App.) 257 S.W. 533 [rev 
on other grounds (Civ.App.) 243 S.W. 
512]; Yett v. Houston Farms Devel- 
opment Co., (Civ.App.) 41 S.W.(2da) 
305; Champion y. Taylor, (Civ.App.) 
229 S.W. 627; Fink v. Hough, (Civ. 
App.) 153 S.W. 676; Pinkston v. Boyd, 
97 S.W. 103, 48 Tex.Civ.App. 568. 

Utah.—McLean v. Wedell, 88 P. 414, 
31 Utah 468. 


Vt.—Cobb v. Hall, 38 Vt. 233. 


Wash.—Lea v. Young, 12 P.(2d) 
601, 168 Wash. 496; Palmer v. Wash- 
ington Securities Inv. Co., 86 P. 640, 
43 Wash. 451; Jennings v. Dexter 
Horton & Co., 86 P. 576, 43 Wash. 301. 
See also Ready v. Sound Inv. Co., 116 
P. 1093, 64 Wash. 422; Spedden v. 
Sykes, 98 P. 752, 51 Wash. 267; Kane 
v. Jones, 91 P. 2, 46 Wash. 631. 


W.Va.—Stewart v. Elkins, 133 S.E. 
125, 101 W.Va. 557 [cit Cyc]. 

Wis.—Woodman yv. Blue Grass 
Land Co., 103 N.W. 236, 104 N.W. 920, 
125 Wis. 489. 


Wyo.—Quinlan v. St. John, 201 P. 
149, 203 P. 1088, 28 Wyo. 91. 

Eng.—Smith v. Butler, [1900] 1 Q. 
B. 694; Cornwall vy. Henson, [1899] 
2h: 

B.C.—Vancouver Land, etc., Co. v. 
Pillsbury Milling Co., 19 B.C. 40. 


Man.—Handel vy. O’Kelly, 22 Man. 
562; Oughten y. Cseprechy, [1931] 
2 Dom.L.R. 996. 


Ont.—Campbell v. Greer, 10 U.C.C. 
RO a Delong v. Oliver, 26 U.C.Q.B. 
612. 

[a] No implied promise arises on 
the part of the vendor to refund the 
purchase money paid, where the aban- 
donment or rescission of the contract 
has arisen from the purchaser’s own 
inability to fulfill his agreement. 
Campbell v. Grier, 10 U.C.C.P. (Ont.) 
295. 

[b] Infant heir of purchaser.— 
This rule applies against an infant 
heir of a purchaser who has died be- 
fore the forfeiture has been declared, 
as the infant has only the rights of 
the ancestor. Havens v. Patterson, 
43 N.Y. 218. 


198; 


{c] Purchaser’s assignee cannot 
recover where he himself is in de- 
fault. Merigold v. Gagnon, (Cal. 


App.) 20. P.(2d) 986; Hamaker v. 
Johnson, 202 N.W. 10, 199 Iowa 1298. 


[d] egal excuse.—That the ven- 
dee had not the money, and that at 
that particular time it was difficult 
to borrow money, was not a legal ex- 
cuse for default in payment as 
against a forfeiture of past pay- 
ments. Skookum Oil Co. v. Thomas, 
123) P. 368, 162' Cal. 539: 


[e] Failure to appear and execute 
former contract at time fixed.—(1) A 
receipt recited that a vendor had re- 
ceived from a purchaser a specified 
sum on account of the purchase of 
certain premises, stated the terms of 
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contract validly | provides for a forfeiture,?® in the absence of a 


sale, and provided for the execution 
of a formal contract at a specified 
time and place. The purchaser failed 
to appear at such time and place and 
neglected to perform the terms of the 
agreement. It was held that he was 
not entitled to recover the money paid 
to the vendor on account of the pur- 


chase. Roth v. Goodman, 102 N.Y.S. 
683, 52 Mise. 509. (2) But where 
plaintiff, who had deposited money 


as earnest of her performance of an 
agreement to purchase from defend- 
ant a contract for the sale of real 
estate, came on the day fixed for per- 
formance to his office, well within 
usual business hours, but he was not 
present and the ‘necessary papers 
were locked up, and when she came 
the next day he told her the deposit 
was forfeited for failure to attend 
the day before, she is entitled to re- 
cover the deposit. Wright v. Levy, 
84 N.Y.S. 885. 

[f] Rule applied to parol con- 
sracts.—Dudley v. Hayward, 11 F. 
543; Hanschild v. Stafford, 25 Iowa 
428; Cave v. Osborne, 79 N.E. 794, 193 
Mass. 482. 

37. U.S.—Public Industrials Cor- 
poration v. Reading Hardware Co., 
29 F.(2d) 975. 

Ill.-—Lang v. Hedenberg, 198 Il. 
ey 40g Patt Id be iN Hi 566, al tee tlle 


Iowa.—Lake v. Bernstein, 246 N.W. 
790; Dimon v. Wright, 214 N.W. 673, 
206 Iowa 693; Cody v. Wiltse, 106 N. 
W. 510, 130 Iowa 139. 

Kan.—Hillyard v. Banchor, 118 P. 
67, 85 Kan. 516. 

Ky.—Ward Real Estate v. Childers, 
3 S.W.(2d) 601, 223 Ky. 302; Roben- 
aon v. Yann, 5 S.W.(2d) 271, 224 Ky. 
56. 

La.—Livingston v. Southport Mill, 
136 So. 289, 173 La. 120; McCain v. 
Hicks, 90 So. 506, 150 La. 43. 

Mass.—Chertok v. Kassabian, 151 
N.E. 108, 255 Mass. 265; King v. Mil- 
liken, 143 N.B. 511, 248 Mass. 460. 


Minn.—Monahan y. Addy, 222 N.W. 
288, 176 Minn. 50; Nelson Real Es- 
tate Agency v. Seeman, 180 N.W. 227, 
147 Minn. 354. 


Mo.—Scott v. Lewis, 163 S.W. 265, 
177 Mo.App. 8. 


N.J.—First Nat. Bank v. Dressler, 
136 A. 417, 100 N.J.Eq. 381. 


N.Y.—Tague Holding Corporation 
Vetllarrisn 2315 NoyiSset04)) 22:4) vApp: 
Div. 361 [rev on other grounds 165 
N.E. 834, 250 N.Y. 422, motion den 
166 N.E. 323, 250 N.Y. 557]; Rollton 
Syndicate v. Widlitz, 219 N.Y.S. 383, 
219 App.Div. 537; Smith v. Treuthart, 
223 N.Y.S. 481, 135 Misc. 394; Palm- 
er v. Golden, 216 N.Y.S. 509, 127 Misc. 
487 [aff 223 N.Y.S. 897, 221 App.Div. 
360]; Feingold v. Scardaccione, 187 
N.Y.S. 68. 

Or.—Scott v. Merrill’s Estate, 146 
Pieeoor Ts Or, 68. 


Pa.—Nimlet’s Estate, 11 Pa.Dist.& 
Co. 737; Schmidt v. Ramsay, 6 Pa. 
Dist. 584, 20 Pa.Co. 180. See Shiak 
v. E. F. Houghton Building & Loan 
Association, 16 Pa.Dist.&Co. 449 
(holding that the vendor was enti- 
tled to the down payment where he 
sustained a loss to a greater amount). 


R.I.—McKiernan y. Valleau, 51 A. 
O23: beam o Ole 
Tex.—Fink v. Hough, (Civ.App.) 


153 S.W. 676. 

Vt.—Drew v. Bowen, 146 A. 254, 102 
Vitel 24; 

Wash.—Price v. Loe, 105 P. 469, 56 
Wash. 253. 


Alta.—Chambers v. 
Bank, 68 Dom.L.R. 381. 


Merchants 


B.C.—Stinson v. Hoar, 18 B.C. 360. 

Ont.—Whitely v. Richards, 48 Ont. 
EMIS ON. 

Sask.—Agnew v. McKenzie, 7 Sask. 


L. 26; Agnew v. McKenzie Ellis Co., 
6 Sask.L. 268. 


[a] Thus, where vendees deposit- 
ed fifteen thousand dollars to secure 
performance of a written contract for 
the sale of land, and, having rescind- 
ed the contract for the vendor’s alleg- 
ed breach, their assignee sued on the 
contract for the recovery of the de- 
posit in which action it was determin- 
ed that the vendees and not the ven- 
dor had broken the contract, and that 
their rescission was not justified, 
their assignee could not recover any 
part of the deposit in such action on 
the theory of quasi contract that it 
was money which the vendor in equi- 
ty and good conscience ought not to 
keep. El Paso Cattle Co. vy. Stafford, 
ET6 BLAU 99 CoCr Am 5 ibe 


[b] Earnest money paid to broker 
as the agent of the vendor, in part 
payment of the purchase price for 
land, is within the rule. Smith v. Mc- 
Mahon, 83 N.E. 9, 197 Mass. 16. 


[c] Guarantee of performance.— 
(1) Agreements whereby plaintiff 
contracted to purchase real estate, as- 
suming and giving mortgages for the 
price, and deposited one thousand dol- 
lars to secure performance, to be re- 
turned on _ performance, including: 
agreement to make material altera- 
tions on the building, must be treat- 
ed as a single contract, defeating re- 
covery of the deposit on breaking the 
agreement. Feldmann vy. Reliant 
Holding, /Co.,, 129. N.Y.Si.504, (2) 
Whether a payment is a deposit put 
up aS a guarantee is to be determined 
from all the circumstances. Agnew 
v. McKenzie Ellis Co., 6 Sask.L. 268. 


{d] Payment at auction sale.— 
Partial payment of the * purchase 
price at an auction sale cannot be re- 
covered where the sale fails through 
the purchaser’s fault. Robenson vy. 
Yann, 5 S.W.(2d) 271, 224 Ky. 56. 


[e] Collection of note given as de- 
posit.—Where a note has been given 
as a deposit, the vendor can collect 
on the note after default by the pur- 
chaser. Mulcahy v. Gagliardo, 179 P. 
445, 39 Cal.App. 458. 


[f] Where both parties treat pay- 
ment as forfeited.—Defendant agreed 
to convey property to plaintiff on ten- 
der within a certain time of the forty 
thousand dollars purchase price and 
demand of a deed, and agreed to put 
plaintiff in possession on payment of 
five thousand dollars thereof, and 
plaintiff agreed if it failed to make 
full payment by the stipulated time 
it would forfeit to him ali sums 
theretofore paid. It paid the five 
thousand dollars and was put in pos- 
session, but made no further pay- 
ment or tender or demand for deed 
within the stipulated time. It was 
held that, although defendant was 
at the stipulated time unable to give 
full title, the default was by plaintiff, 
so that it could not recover the five 
thousand dollars, especially where, 
under a further agreement, a good 
deed of the property was given by 
defendant to plaintiff on payment of 
forty thousand dollars, the parties 
treating the five thousand dollars as 
forfeited by making no reference to 
it. Vanity Fair Co. v. Hayes,.76 A. 
UAE RLS Te 


38. U.S.—Stennick y. Jones, 252 F. 
345, 164 C.C.A. 269 [mod 256 F. 354, 
167 C.C.A. 524, motion den 258 F. 990, 
169 C.C.A. 671, and cert den 40 S.Ct. 
11, 250 U.S. 664, 638 L.Ed. 1196). 


Cal.—Schwerin Estate Realty Co. 
v. Slye, 159 P. 420, 173 Cal. 170; Win- 
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showing by the purchaser of equitable grounds for 
However, it has been held inequitable to’ 
allow the vendor to retain more than compensatory 
damages*® or more than the deposit,** particularly 
where he resells to a subsequent purchaser at a 
If the contract provides that the pay- 
ments shall not be forfeited, the purchaser may re- 
If it expressly stipulates what the result 


relief.°° 


profit.*? 
cover.*® 


ter v. Kitto, 279 P. 1024, 100 Cal.App. 
302; Mulcahy v. Gagliardo, 179 P. 
445, 39 Cal.App. 458. 

Idaho.—Coe v. Bennett, 266 P. 413, 
46 Idaho 62; Papesh v. Wagnon, 157 
P2775, 29 Idaho 93. 

tll.—Wheeler v. Mather, 56 Tll. 241, 
CeAM Ra 683s hIsk-v.. Smith, 192 s1l1, 
App. 186. See Scidmore v. Hill, 189 
TllL.App. 592. 

Ind.—J. F. Cantwell Co. v. Harri- 
son, (App.) 180 N.B. 482; Miller v. 
Fletcher Savings & Trust Co., 133 N. 
WH. 174, 78 Ind.App. 183 [quot Cyc]; 
Krisky v. Bryan, 115 N.E. 70, 63 Ind. 
App. 611. : 

Towa.—Lietz v. Grieme, 236 N.W. 
395, 212 Iowa 1305. 

Kan.—Bentley v. Keegan, 202 P. 
70, 109 Kan. 762; Long v. Clark, 135 
Pie6(on 90 Kanwioes; sulleve Alien: 
113 P. 1050, 84 Kan. 207. 


Mass.—Keefe v. Fairfield, 68 N.E. 
342, 184 Mass. 334. 

Mich.—Security Inv. Co. v. Meister, 
183 N.W. 183, 214 Mich. 337. 

Minn.—True v. Northern Pac. Ry. 
Co., 147 N.W. 948, 126 Minn. 72. 


Mo.—Long v. Lackawanna Coal & 
Iron Co., 136 S.W. 673, 233 Mo. 718. 

Neb.—Maloy v. Muir, 86 N.W. 916, 
62 Neb. 80 [dist Eaton v. Redick, 1 
Neb. 305]. 

N.Y.—Beveridge v. West Side Const. 
Commi LaN. V5.5 Dal, BOO PADD T Vents 
Lakoschowsky v. Utopia Land Co., 
110 N.Y.S. 182, 125 App.Div. 827 [aff 
111 N.Y.S. 470]; Adler v. Doherty, 240 
ING Se So 1365 MISC. vid. 


Or.—Holland v. Bradley, 12 P.(2d) 
1100, 140 Or. 258; Lea v. Blokiand, 
Adie. SO, 122 .Or, 2305. Cornely, Vv. 
Campbells 18602. 563, 0387 P. 1103; 95 
Or. 345. 

Pa.—Wasserman v. Steinman, 155 
A. 302, 304 Pa. 150; Shamlian v. Wax- 
man, 80 Pa.Super. 73; Clark v. Price, 
19 Pa.Super. 582. 

R.I.—Vanity Fair Co. v. Hayes, 76 
ACE eval, ERA Ohlits 

Tex.—Dutton v. Miller, (Civ.App.) 
11 S.W.(2d) 551; Joyce v. Hagelstein, 
(Civ.App.) 168 S.W. 356; Pinkston vy. 
mee 97 S.-W. 1038; 43° Mex. Civ. App: 
568. 


Wash.—Thiel v. Miller, 209 P. 1081, 
122 Wiash, .52,)26,A.L.R..o23;5 Bock, v. 
Celleyham, 171 P. 525, 100 Wash. 545; 
Spedden v. Sykes, 98 P. 752, 51 Wash. 
267; Kane v. Jones, 91 P. 2, 46 Wash. 
631; Palmer v. Washington Securities 
Uav. Co.7) 86). Ps 640, 43. Wash. 461; 
Jennings v. Dexter Horton & Co., 86 
P. 576, 43 Wash. 301. 


Wis.—Woodman v. Blue Grass Land 
Co., 103 N.W. 236, 104 N.W. 920, 125 
Wis. 489. 

Alta.—Sanders v. 
Alta... 512: 

Sask.—Moore v. Stewart, 7 Sask.L. 
34. 


Thomlinson, 2 


{a] Agreement that payments 
shall be liquidated damages if the 
purchaser defaults does not affect the 
rule. Adler v. Doherty, 240 N.Y.S. 
US jal sO NASe. 51 1). 


[b] Under provision that payment 
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shall be considered as rent, the same 
rule has been enforced. Morris V. 
Green, 88 S.W. 565, 75 Ark. 410; Block 
v. Smith, 32 S.W. 1070, 61 Ark. 266; 
Quetermous y. Hatfield, 14 S.W. 1096, 
54 Ark. 16; Ish v. Morgan, 3 S.W. 440, 


48 Ark. 413; Wade v. Moore, 63 So. 
582, 66 Fla. 327. 
[c] Reasonable rent.—Under=§ a 


contract for the sale of realty not fix- 
ing the amount which is to be for- 
feitable as rent on default of install- 
ment payments, a reasonable rent is 
implied. Kaufman Realty, Co. v. Un- 
known Heirs, ete., of Lucas, 155 N.E. 
173, 23 Ohio App. 470. 

[dj] Payments. “heretofore” made. 
—In a contract for sale of land for 
forty thousand dollars in payments of 
ten thousand dollars each, in addi- 
tion to the sum of ten dollars “here- 
in” paid, a forfeiture clause of any 
payment “heretofore” received did not 
by the word “heretofore’’ refer only 
to the ten dollars. Skookum Oil Co. v. 
Thomas, 128 P. 368, 162 Cal. 539. 

89. Cal.—Troughton v. Hakie, 208 
P. 161, 58 Cal. App. 161. 

Ind.—Krisky v. Bryan, 115 N.E. 70, 
63 Ind.App. 611. ‘ 

Mont.— Fontaine v. Lyng, 202 P. 
1112, 61 Mont. 590; Fratt v. Daniels- 
Jones Co., 133 P. 700, 47 Mont. 487. 


Tex.—Fink vy. Hough, (Civ.App.) 
153 S.W. 676. 

Wiyo.—Quinlan wa-St. John, 204, 5P. 
149, 203 P. 1088, 28 Wyo. 91. 


Alta.—Sanders v. Thomlinson, 2 
Alta.L.°512. See Sutherland v. Jones, 
68 Dom.L.R. 498 (holding that the 
purchaser might have a remedy by 
way of equitable relief against forfei- 
ture of the purchase money paid). 


Man.—Dalziel Vv. Homeseekers’ 
Land, etc., Co., 20 Man. 736. 

Ont.-—Boericke v. Sinclair, [1929] 1 
Dom.L.R. 561. 


Sask.—Smeaton v. Lynn, 4 Sask.L. 
187; Lormor y. Cherry, 4 Sask.L. 118. 


[a] Even where time is of essence 
of the contract, facts may be shown 
under which the court will relieve the 
vendee from a forfeiture. Leak v. 
Colburn, 204 P..249, 55 Cal.App. 784. 


[b] Forfeiture held unconsciona- 
ble.—The purchaser paid a deposit of 


five hundred dollars and gave a note |, 


for three thousand five hundred dol- 
lars of the purchase price due October 
lst. He failed to pay the note at 
its maturity but during the following 
January paid one thousand five hun- 
dred dollars of the amount. Shortly 
afterwards the vendor notified the 
purchaser that he canceled the con- 
tract and resold the land. It was held 
unconscionable to permit the vendor 
to retain the two thousand dollars, 
and the purchaser was allowed to re- 
cover. Woodliff v. Al Parker Securi- 
ties Co., 206 N.W. 499, 233 Mich, 154. 


[c] Forfeiture held not inequita- 
ble.—On default of the purchaser of 
a farm, equity does not require the 
repayment or reconveyance of a rela- 
tively small part of the consideration 
received by the vendors when the 
contract stipulated that such partial 


[§ 1577 


of a breach shall be, it has been held that no other 
consequences than those agreed on shall be im- 
posed;4* and so, where the agreement provides only 
for the forfeiture of the initial payment, the pur- 
chaser can recover subsequent payments;*°® but it 
has also been held that, where the vendor has en- 
forced a forfeiture provision relating to the dp- 
posit, he may also retain other installments paid by 


payment should on default be forfeit- 
ed as liquidated damages, especially 
where such stipulated damages are 
not shown to be materially in excess 
of the actual damages sustained by 
the vendors. Osterhout v. Brandts, 
220 Po 127i 114 Kan. 537: 

[d] Abandonment of payments 
when value of land declined and it 
seemed unprofitable to continue them 
did not present an equitable ground 
for recovery of installments. Dalziel 
v. Homeseekers’ Land, ete., Co., 20 
Man. 736. 

Avoidance or relief against forfei- 
ture or rescission see supra § 393. 

40. Gilbreth v. Grewell, 13 Ind. 484, 
74 Am.D. 266; Malmberg v. Baugh, 
2185P 975, 62 Utah) 33: 


41. Whitely v. Richards, 48 Ont.L. 
537; Banton v. March, 2 Sask.L. 484; 
Halt %.. (Turnbully= 2 “Sask L073. 
West.L.R. 536. 


42. See infra § 1579. 
43. Peters v. Mullins, 277 S.W. 316, 
211 Ky. 123; Nelson »Real_ Hstate 


gency v. Seeman, 180 N.W. 227, 147 
Minn. 354; First Nat. Bank v. Dress- 
ler, 1386 A. 417, 100 N.J.Eq. 381. 


[a] ®hus, where the contract pro- 
vided that the deposit should be for- 
feited if the purchaser defaulted but 
that a further sum should not, after 
the purchaser defaulted, the vendor 
was not entitled to the further sum 
as a set-off against any loss he might 
suffer on the resale. Harrison y. Hol- 
land and Hannen and Cubitts, Ltd., 
Shey ADSI yl aesen ayy 


44, Foxley v. Rich, 99 P. 666, 35 
Utah 162. 


[a] Illustration.—A contract to 
convey required payment of the price 
at stipulated periods, and provided 
that on default the escrow deed was 
to be returned to the vendor, and 
previous’payments used as rent on the 
premises. It was held that the rights 
of the parties upon a breach by the 
vendee were measured by the contract 
itself, and the vendor was entitled to 


‘apply payments already made upon 


the rent, and to have the deed re- 
turned, while the vendee was entitled 
to have the unpaid purchase-money 
notes surrendered, so that the vendor 
could not recover thereon. Foxley v. 
Rich, 99:'P. 666, 35 Utah 162: 


45. White v. Buell, 27 P. 19, 90 Cal. 
177; Artzerounian v. Demetriades, 120 
A. 142,'276 Pa. 308. : 


[a] Rule applied.—Under an agree- 
ment of sale providing that, should 
the vendor fail to give title, he should 
return to the vendee the amount paid 
by her on account of such ‘purchase, 
and that, in case settlement was not 
made by the purchaser within the 
time specified, the agreement shouid 
become null and void, and that the 
Sum of fifty dollars, paid on account 
of the signing of the agreement, 
should be retained by the seller and 
become his absolute property as liq- 
uidated damages, the vendee on fail- 
ing to make settlement was entitled 
to recover an additional amount paid 
on account. Hannock v. Tope & Tope, 
ime ass pers. LOidls 
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the purchaser.*é 


Necessity for stipulations for forfeitere. It has 
been held that the right of the vendor to retain the 
payments exists independently of a stipulation in 
the contract;4*7 but it has also been held that the 
intent to forfeit the money paid by the vendee must 
clearly appear.*§ 


Validity of stipulations for forfeiture. Provisions 
in the contract that payments shall be forfeited on 
default have been held to be valid,#? and the vendor 
may keep all payments regardless of his damages ;°° 
but in some jurisdictions statutes providing against 
penalties and forfeitures®! have been held to forbid 
the enforcement of such stipulations,®? and the pur- 
chaser can recover sums paid in excess of the ven- 
dor’s damages,°* but not unless he tenders perform- 
ance;°* and even though the stipulation is invalid, 
the defaulting purchaser is not entitled to a return 
of the money paid in the absence of an equitable 
showing.®® 


Notice. Notice of termination of the contract by 
the vendor is not always necessary to forfeit the 
purchase money paid,°® but a forfeiture must be 


52. 
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declared if the agreement so provides.57 Where a 
statute requires notice of termination,®® the pur- 
chaser cannot recover if he is in default after the 
lapse of the specified time after the notice.°® A 
notice to cancel for vendee’s default is not a tech- 
nical rescission entitling the vendee to recover the 
purchase money.®°® 


Distinction between abandonment and mere de- 
fault. In some jurisdictions a distinction has been 
made between an abandonment of the contract and a 
mere default in payment;- for a mere default in 
payment equity will not declare a forfeiture of more 
than the deposit,* but if the vendee repudiates or 
abandons the contract, all installments are forfeit- 
ed.©? It has even been held that, if the default 
of the purchaser is unintentional, not amounting 
to abandonment, he is entitled to relief from for- 
feiture of his deposit as well as later installments.*®® 


Subsequent tender. After a vendee has defaulted 
he cannot, by a belated tender, place the vendor in 
default and thus establish a right to recover sums 
paid under the contract®* unless he shows equitable 
grounds excusing his breach of the contract in fail- 
ing to pay within the stipulated time.®* So, after 


American, the first part.” It was held that it 


46. Lea v. Young, 12 P.(2d)~601, 
168 Wash. 496. 

47. Skookum Oil Co. v. Thomas, 123 
P. 363, 162 Cal. 539; Glock v. Howard, 
ete:, Colony Co,,*552P. 713, 123) Cale 1; 
69 Am.S.R. 17, 43 L.R.A. 199; Rea v. 
Security Trust & Savings Bank, (Cal. 
App.) 19 P.(2d) 267; Hawes v. Lux, 
294 P. 1080, 111 Cal.App. 21; Winter 
v. Kitto, 279 P. 1024, 100 CaJ.App. 302; 
Francis v. Shrader, 177 P. 168, 38 Cal. 
App. 592; List v. Moore, 129 P. 962, 
20 Cal.App. 616; Lake v. Bernstein, 
(lowa) 246 N.W. 790; Mintle v. Syl- 
vester, 211 N.W. 367, 202 Iowa 1128; 
Downey v. Riggs, 70 N.W. 1091, 102 
Iowa 88; Quinlan v. St. John, 201 P. 
149, 203 PB. 1088, 28 Wyo. 91. But see 
Reiger v. Turley, 131 N.W. 866, 151 
Iowa 491 (holding “the law abhors 
forfeitures, and will give them effect 
with reluctance, and only when the 
right thereto has been clearly con- 
tracted for, and where the’ party 
claiming it has complied with all the 
conditions imposed upon him by the 
contract or by the statute’). 


[a] Such express clauses are but 
declarations in express terms of the 
legal rights of the parties under such 
a contract without them. Glock v. 
Howard, ete., Colony Co., 55 P. 713, 
123)-Cal. 11,469: Am;S:R.- 17, 43) D:R.A, 
UGS)O 

[b] Validity of forfeiture clause 
as express clause is immaterial. 
Glock v. Howard, etce., Colony Co., 55 
a7 132023 Callie 69) Am. S2Rs 17,438 
L.R.A. 199; List v. Moore, 129 P. 962, 
20 Cal.App. 616. 


48. Davis v. Wilson, 106 P. 795, 55 


Or. 403. 
49. Coe v. Bennett, 266 P. 413, 46 
Idaho 62; True v..Northern Pac. Ry. 


Co., 147 N.W. 948, 126 Minn. 72. 


50. Beveridge v. West Side Const. 
Co., 114 N.¥.S. 521, 1380 App.Div. 139: 


{a] Deposit.—Vendors could retain 
the deposit, notwithstanding the con- 
tract designated the deposit as liq- 
uidated damages, and no damages re- 
sulted from default. Martinelli v. 
Hogrefe, 11 P.(2d) 412, 123 Cal.App. 
438. 

51. See statutory provisions. 

Right of rescission where contract 
provides for forfeiture see supra §§ 
349-352. 


Lytle v. 
Mortg. .Co.; 50..S.B. -402, 122, Ga. 458; 
Barnes v. Clement, 81 N.W. 301, 12 
S:.D:)2'70;, ‘(Canadian Pac. “RR: Co. Vv. 
Meadows, 1 Alta.L. 344; Moodie v. 
Young, 1 Alta.L. 337. 


{a] In Montana a purchaser may 
obtain relief from the forfeiture pro- 
vided for in the contract unless he is 
guilty of grossly negligent, willful, or 
fraudulent breach of duty, under Rev. 
Codes § 6039. Fontaine v. Lyng, 202 
P. 1112, 61 Mont. 590. 


53. Fontaine Vv. Lyng, supra; 
Stringer v. Oliver, 7 Terr.L. 126. 


[a] Tllustration.—A purchaser of 
a two thousand three hundred and 
sixty-acre ranch, who made ten thou- 
sand dollars payment on execution of 
the contract, could obtain relief from 
forfeiture on default in subsequent 
payments, notwithstanding a _ provi- 
sion of the contract that moneys paid 
thereon should be forfeited and held 
as rental on the purchaser’s default, 
the amount paid being in excess of 
any reasonable rental value. Fon- 
taine v. Lyng, 202 P. 1112, 61 Mont. 
590. 


54. Taylor v. Martin, 215 N.W. 
695, 51 S.D. 536. 
55. Cook-Reynolds Co. v. Chip- 


man, 133 P. 694, 47 Mont. 289. 
56. See cases infra this note. 


{a] In California, if the purchaser 
abandons the contract or defaults in 
payment, the vendor may retain all 
the payments made without affirma- 
tive action on his part. Martinelli v. 
Hogrefe, 11 P.(2d) 412, 123 Cal.App. 
438; Beck v. Swank, 203 P. 1010, 55 
Cal.App. 552; Jensen v. Corning 
Farms Co., 194 P. 83, 49 Cal.App. 681; 
Fresno Irrigated Farms Co. v. Canu- 
pis, 178 P. 300, 89 Cal.App. 184. 


Notice as necessary for rescission 
see supra §§ 358-365. 


57. Walker v. Burtless, 117 N.W. 
349, 82 Neb. 211, 118 N.W. 113, 82 Neb. 
214, 

[a] Mlustration.—A contract for 
the sale of real estate provided that 
on the purchaser’s failure to execute 
notes and a mortgage, and to make 
a second cash payment, that the mon- 
ey theretofore paid thereon “is to be 
declared forfeited to the said party of 


was incumbent on the vendor on pur- 
chaser’s default to declare a forfei- 
ture to entitle her to retain such 
money. Walker v. Burtless, 117 N.W. 
Ok 82 Neb. 211, 118 N.W. 113, 82’ Neb. 


58. See statutory provisions. 
59. Martin v. Harvey, (Iowa) 245 
N.W. 432; Lietz v. Grieme, 236 N.W. 


295, 212 Iowa 1305; Mintle v. Sylves- 
ter, 211 N.W. 3867, 202 Iowa 1128. 


60. Martinelli v. Hogretfe, 11 P.(2d) 
412, 123 Cal.App. 438; Winter v. Kit- 
to, 279 P. 1024, 100 Cal.App. 302; List 
v. Moore, 129 P. 962, 20 Cal.App. 616. 


[a] Tllustration.—A vendor’s no- 
tice to a defaulting vendee under an 
installment contract stated the ven- 
dor would not permit the vendee to 
take possession of the premises until 
satisfactory arrangements were made 
with the vendor, and that in the fu- 
ture the vendor would insist on strict 
compliance with a clause making time 
the essence of the contract, and a sub- 
sequent notice declared that, because 
of the vendee’s default, his interest 
in the property was terminated under 
the terms of the contract. It was 
held not to constitute a rescission of 
abandonment of the contract by the 
vendor, so as to entitle the vendee to 
recover payments made notwithstand- 
ing the vendee’s default. Catterlin 
v. Peterson, 213 P. 515, 60 Cal.App. 
617. 


61. Great West Lumber Co. v. Wil- 
kins, 1 Alta.L. 155. 


62. Great West Lumber Co. v. Wil- 
kins, supra; Vancouver Land, ete., 
Co. v. Pillsbury Milling Co., 19 B.C 


Butchart v. Maclean, 16 B.C. 243. 
(Ont.) 


40; 


63. Boericke v. Sinclair, 
[1929] 1 Dom.L.R. 561. 


64. Hoppin v. Munsey, 198 P. 398, 
185 Cal. 678; Hayt v. Bentel, 130 P. 
432, 164 Cal. 680 [rev on other grounds 
(App.) 126 P. 370]; Glock v. Howard, 
ete:, ‘Colony ‘Co., 55° RP. 713; W238, Calta, 
69 Am'\S:R: 17, 48 - LRA. 1995 Stod- 
dard v. Abercrombie, 266 P. 431, 46 
Idaho 69; Butler v. Cortner, 246 P. 
314, 42 Idaho 302. 


65. Glock v. Howard, ete., Colony 
Co., 55 P. 713, 123 Cal. 1, 69 Am.S.R. 
U7 480 LA RAS 199. 
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he has notified the vendor of his inability to perform, 
he cannot claim a default by the vendor and re- 


cover.°® 
Prevention of performance. 


ments made, but the purchaser 


Where the purchaser’s default leads the vendor to 
rescind, the purchaser cannot recover payments made 
if the vendor has sustained damages to that amount.°® 


Failure to continue payments after it is beyond the 
vendor’s power to convey good title does not for- 
feit the purchaser’s right to recovery;‘° but if the 
objections to the title or other reasons for nonper- 
formance are untenable, he is not entitled to the 


past installments.7+ 


66. Mintle v. Sylvester, 211 N.W. 
367, 202 Iowa 1128. 


67. Blanke v. Dunnermann, 67 Mo. 
App. 591. 
68. Durland Trust Co. v. Augustyn, 


195 N.W. 172, 110 Neb. 800. 

69. Sandusky v. Waller, (Mo.App.) 
272 S.W. 1045. 

70. Dent v. Johnson, 195 N.W. 938, 
111 Neb. 162; Ihrke v. Continental 


Jothemins. Goren iCOnmd. Onn) SO0,m cok 
Wash. 342, L.R.A.1916F 430. 
[a] Where neither vendor nor 


purchaser was in a position to per- 
_form his part of contract, neither 
could be in default, nor in a position 
to sue the other, until one put the 
other in default. McLain v. Smith, 
202 N.W. 239, 201 Iowa 89. 

[b] Mortgage by vendor.—lIhrke v. 
Continental Life Ins. & Inv. Co., 157 
P. 866, 91 Wash. 342, L.R.A.1916F 4380. 


{c] Destruction of public records. 
—The purchaser does not forfeit a 
deposit, where the public records are 
destroyed, so that a good record title 
cannot be conveyed, although he gives 
the vendor no notice of the condition 
of the records, a thing which would 
be idle. Hooe vy. O'Callaghan, 103 P. 
175, 10 Cal.App. 567. 


71. Hawes v. Lux, 294 P. 1080, 111 
Cal.App. 21; Hyman v. Harbor View 
Land Co., 188 P. 828, 46 Cal.App. 98; 
Blank v. Berger, 141 A. 803, 104 N. 
J.Law 569; 2409 Broadway Corpora- 
tion v. Lange, 217 N.Y.S. 666, 128 Misc. 
118; Wohanka v. Nelson, 217 N.Y.S. 
207, 127 Misc. 636; Stewart v. Elkins, 
133 S.B. 125, 101 W.Va. 557. 


fa] Mlustrations.—(1) Under a 
contract for the sale of land provid- 
ing for the return of an earnest mon- 
ey payment if the title was found im- 
perfect and could not be perfected 
within a reasonable time, and for for- 
feiture to the seller if the purchaser 
neglected to comply with the terms 
of the sale, the purchaser could not 
recover the earnest money and forfeit- 
ed his right thereto where, on the 
furnishing of a certificate of title 
showing a possible defect which 
might have been removed, he un- 
equivocally repudiated the contract 
and refused to proceed further, with- 
out allowing any time to perfect the 
title. Massey v. Butts, 221 S.W. 153, 
204 Mo.App. 55. (2) Where the seller 
received one hundred dollars from the 
buyer, to be applied on the price of 
the premises purchased, the one hun- 
dred dollars to be forfeited and lost 
unless a further payment for four 


Where the purchaser 
prevents the vendor from performing his contract, 
he cannot recover back the purchase money;°* and 
conversely, if a vendor delays the purchaser, thus 
preventing a prompt payment on the day payable, 
he is not entitled to have a forfeiture of the pay- 
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Vendor entitled to recover price. 
on his election to sue for the purchase price,‘? is 
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If the vendor, 


entitled to recover, he is entitled to hold the previous 


may recover.®§ 


sion 


hundred dollars was made as and 
when required, and the buyer, when 
the seller tendered a contract as 
agreed, refused to accept, insisting 
the contract should recite, ‘subject 
to violations to date of taking title,” 
a provision not in the original agree- 
ment, the buyer forfeited all right to 
the one hundred dollars previously 
paid by him. Gitzelter v. Gressman, 
187 N.Y.S. 110, 114 Misc. 557. 


[b] Objections to title made in bad 
faith. Where a purchaser in effect 
repudiates the contract by objections 
to title not made in good faith, he can- 
not recover the earnest money paid 


by him. In re First Nat. Bank of 
penan: 230 S.W. 358, 207 Mo.App. 
15. 

[c] Refusal by vendor to accept 


payment until notice given.—Plaintiff 
bought land of defendant by contract 
providing that he should make month- 
ly payments of five dollars, and that, 
if he failed to do so, defendant might 
consider the contract forfeited and 
the purchaser should forfeit all pay- 
ment rights thereunder. After he had 
made certain payments, defendant 
refused to accept payments tendered, 
telling him he would be notified when 
it was ready to receive further pay- 
ments. It was held that defendant 
did not thereby breach its contract, 
but, at most, suspended plaintiff’s ob- 
ligation to make further payments till 
notified; and having received such no- 
tice, and failed to make payments, for 
which he was in default, he could not 
recover payments made by him. Lako- 
schowsky v. Utopia Land Co., 110 N. 
Y.S. 182, 125 App.Div. 827 [aff 111 N. 
Y.S. 470]. 


72. Election of remedies of vendor 
see supra §§ 1070-1072. 


73. Waters v. Pearson, 144 N.W. 
1026, 163 Iowa 391. 


[a] Thus, where the vendors ter- 
minate the contract by recovering the 
unpaid purchase price at law or sell- 
ing the land under a fi. fa., the ven- 
dors would not be bound to repay the 
portion of the price they had receiv- 
ed from the vendee, although they 
bought the property far below its val- 
ue. Buck v. Duvall, 76 S.H. 1053, 11 
Ga.App. 853 [correcting headnote 75 
S.E. 820]. 


74 U.S.—Hansbrough v. Peck, 5 
Wall. 497, 18 L.Ed. 520; Utterbach v. 
Binns, 28 F.Cas.No. 16,809, 1 McLean 
242, 


Ga.—Rodgers v. Caldwell, 50 S.E. 


95, 122 Ga. 279. 


payments made on the purchase price.*% 


[§ 1578] b. Where Vendor Retains Possession. 
Where the purchaser is in default and the vendor 
is faultless, the purchaser cannot recover back the 
purchase price paid, even though the vendor retains 
possession,’* if the vendor holds the purchaser to 
the contract;*® but where the vendor declares the 
contract at an end for the default of the purchaser, 
the latter, on the former’s resuming possession, may 
recover the payments made by him,’® less damages 
to the vendor occasioned by failure of the purchaser 
to perform his contract." 
of the land does not constitute an abandon- 
ment of the contract entitling the purchaser to re- 
cover,’® nor does leasing the premises after rescis- 


Merely retaking posses- 


Ind.—Todd v. Collier, 53 Ind. 122. 


Kan.—Wensler v. Tilke, 155 P. 946, 
97 Kan. 567. 


Me.——Frost v. Frost, 11 Me. 235. 
N.Y.—Green v. Green, 9 Cow. 46. 


Okl.—Snyder v. Johnson, 144 P. 
1035, 44 Okl. 388. 


S.D.—Taylor v. 
695, 51 S.D. 536. 

[a] Rule applied.—Plaintiff made 
a contract to buy defendant’s farm 
for nine thousand dollars, and paid 
one thousand dollars thereon, and was 
let into possession. He afterward 
left the premises, and his father and 
brother removed all plaintiff's chat- 
tels therefrom, but the trial court 
found that these facts did not consti- 
tute abandonment. When the date of 
the final payment, eight thousand dol- 
lars, fell due, plaintiff made default, 
and defendant reéntered and took pos- 
session of the farm. It was held that, 
under the circumstances, defendant’s 
reéntry did not give plaintiff the 
right to recover the one thousand dol- 
lars paid. McClanahan v. Sehon, 215 
P. 277, 113 Kan. 482. 

[b] That possession was taken 
without valid summary proceeding 
will not relieve the purchaser from 
the force and effect of a valid forfei- 


Martin, 215 N.W. 


ture previously declared. Crenshaw 
ue Granet, 211 N.W. 6386, 237 Mich. 
Ife 
75. Pioneer Gold Mining Co. v. 


Price, 176 S.W. 474, 189 Mo.App. 30. 


76. Blitch v. Edwards, 24 S.E. 147, 
96 Ga. 606; Feay v. Decamp, 15 Serg. 
wal avn (SEI) PPE 

[a] Where there was no agreement 
by the purchaser to. surrender posses- 
sion on default of payment of the in- 
stallments of the purchase price, and 
the vendor, because of default, elect- 
ed to treat the contract at an end and 
expelled him from the premises, the 
purchaser was entitled to recover the 
purchase money paid. Blitch y. Ed- 
wards, 24 S.E. 147, 96 Ga. 606. 


77. Gray & Co. v. McDaniel, 73 Ga. 
roe McDaniel v. Gray & Co., 69 Ga. 
33. 

78. Taylor v. Martin, 215 N.W. 695, 


51 S.D. 536. 


[a] Thus, where, by the terms of 
a contract for the sale of real estate, 
it is not provided that the purchaser 
Shall have possession, and the legal 
title remains in the vendor, to whom 
a portion of the purchase money has 
been paid, and the purchaser, haying 
received possession of the land, has 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sion by the purchaser have that effect;7® but it has 
been held that repossessing himself of the land with 
the intent to hold it as his own is a rescission of 
the contract by the vendor and implies an obliga- 
tion to restore payments to the purchaser.®° 


[§ 1579] c. Where Vendor Sells to Subsequent 
Purchaser.*! Where the purchaser is in default, the 
fact that the vendor resells the property does not give 
the purchaser the right to recover the price paid,*? 
unless the contract has been rescinded by the ven- 
dor.*® It has been held that the vendor should not be 
made more than whole because of the vendee’s mis- 
fortune ;** and if the purchaser merely defaults in 
payment, it is against equity to allow the vendor to 
keep more than the deposit if the vendor sells at 
a profit,?® even though the forfeiture clause may be 
strictly drawn.’® If the vendor sells the land before 
payments made by the purchaser are forfeited for 
his default, the purchaser is allowed to recover, sincé 
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the vendor is no longer in a position to carry out his 
contract.** 


[§ 1580] d. Failure of Negotiations for Sale. On 
the failure of negotiations for a sale of land, the 
purchaser may recover a deposit made by him if 
there is no provision for forfeitures’ or no proof 
that it was given as a penalty or liquidated damages 
and the vendor has suffered no actual damage,’ even 
though the failure of negotiations was due to the 
fault of the purchaser.?° 


[§ 1581] e. Waiver of Default by Vendor.°: The 
vendor may waive the effect of the purchaser’s de- 
fault®? and may estop himself from asserting a for- 
feiture of the purchase money.®*® If a payment is 
accepted after the expiration of the time for making 
all payments, the default is waived;°* but accept- 
ance of one payment after its maturity will not 


failed to pay an installment of pur- 
chase money due, and the vendor has 
by suit recovered possession of the 
land, which, under such circumstanc- 
es, he may do, such recovery will not 
amount to a rescission of the contract 
or entitle the purchaser to recover the 
part of the purchase money paid by 
him. Todd v. Collier, 53 Ind. 122. 

79. King v. Milliken, 143 N.E. 511, 
248 Mass. 460. 
bana: McDaniel v. Gray & Co., 69 Ga. 

3. 

Taking of possession as amounting 
to rescission see supra § 368. 

81. Recovery after sale to another 
person in general see supra § 1572. 

82. Cal.—Joyce v. Shafer, 32 P. 320, 
WEN ORME NSE 

Iowa.—Lake v. Bernstein, 246 N.W. 
790. 

Me.—Rounds v. Baxter, 4 Me. 454. 


N.Y.—Ketchum & Sweet v. Evert- 
son, 13 Johns. 359, 7 Am.D. 384. 


N.D.—Harrington v. Eggen, 199 N. 
Wredt4i,. ol N.D> 87. 


Ohio.—Gallagher y. 
Ohio Cir.Ct. 342. 

Okl.—Helm v. Rone, 141 P. 678, 438 
Okl. 137. 


Wash.—Rafferty v. Gaston, 204 P. 
595, 118 Wash. 689 [aff 211 P. 766]. 


Wis.—Pierson v. Dorff, 223 N.W. 
579, 198 Wis. 43 [quot Cyc]. 

B.C.—Stinson v. Hoar, 18 B.C. 360; 
McCready v. Clark, 14 West.L.R. 480. 


Ont.—Mulholland v. Holcomb, 6 U. 
OK OR SS SY AUS 

“It would be an alarming doctrine 
to hold that the plaintiffs [vendees] 
might violate the contract; and, be- 
cause they chose to do so, make their 
own infraction of the agreement the 
basis of an action for money had and 
received. Every man who makes a 
bad bargain, and has advanced money 
upon it, would have the same right to 
recover it back that the plaintiffs 
[vendees] have. The defendant’s 
[vendor’s] subsequent sale of the land 
does not alter the case; the plaintiffs 
[vendors] had not only abandoned 
the possession, but expressly refused 
to proceed, and renounced the con- 
tract. To say that the subsequent 
sale of the land gives a right to the 
plaintiffs [vendees] to recover back 
the money paid on the contract would, 
in effect, be saying that the defendant 
[vendor] could never sell it without 
subjecting himself to an action by 
the plaintiffs [vendees]. Why should 
he not sell? The plaintiffs [vendees] 
renounced the contract, and peremp- 


Dettelbach, 25 


torily refused to fulfill it; 
vain, therefore, to keep the land for 
them. The plaintiffs [vendees] can- 
not, by their own wrongful act, im- 
pose upon the defendant [vendor] the 
necessity of retaining property which 
his exigencies may require him to 
sell. This would be most unreason- 
able and unjust, and is not sanction- 
ed by any principle of law.” Lake v. 
Bernstein, (Iowa) 246 N.W. 790 [quot 
Sanders v. Brock, 79 A. 772, 230 Pa. 
609,35 L.RzA.N:S. 532]. 


[a] MIllustration.—Where articles 
of agreement for the sale of real es- 
tate provide that the price should be 
thirty three thousand dollars, and 
that five hundred dollars shall be 
paid on the signing of the agreement, 
and also stipulates “if purchaser fails 
to complete purchase the five hundred 
dollars paid on account is to be kept 
by sellers to liquidate damages,” and 
the purchaser after paying the five 
hundred dollars fails to complete the 
purchase, the sellers may retain as 
their own the five hundred dollars, 
although they may have subsequently 
sold the property to another person 


for exactly the same price. Lichetti 
v. Conway, 44 Pa.Super. 71. 

83. Gray & Co. v. McDaniel, 73 
Ga. 118; Lloyd v. Davis, 28 N.E. 232, 
2 Ind.App. 170; Smeaton vy. Lynn, 4 
Sask.L. 187. 

[a] Where vendor did not rescind 


but resold the property, the purchaser 
was not allowed to recover payments 


made. Rounds v. Baxter, 4 Me. 454; 
Mulholland v. Holcomb. 6 U.C.C.P. 
(Ont.) 520. 


Sale of land to third person as 
amounting to rescission see supra § 
367. 


84. Dooley v. Stillson, 128 A. 217, 
46 RE 332/52 AL. R. 15058 

85. Butchart v. Maclean, 15 B.C. 
54. 


86. Butchart v. Maclean, supra. 

87. Burchfield v. Hageman, 151 N. 
W. 47, 35 S.D. 147; Eby v. Larkin, 102 
P. 236, 53 Wash. 454. 

88. Helmes v. K. & M. Realty Co., 
180 N.E. 210, 41 Ohio App. 322. 

89. Becker v. Rothschild, 141 N. 
Y.S. 528. 

90. Becker v. Rothschild, supra. 

91. Waiver of performance: 
By vendor in general see supra § 724. 
In contracts generally see Contracts 

§§ 764-766. 

92. Cal.—Boone v. Templeman, 110 
P. 947, 158 Cal. 290, 139 Am.S.R. 126. 

N.D.—Kicks v. Lisbon State Bank, 


waive a default in subsequent payments.®® If the 
it was in|] 98 N.W. 408, 12 N.D. 576. 
Or.—Graham v. Merchant, 72 P. 


1088, 438 Or. 294. 


S.D.—Keator v. Ferguson, 107 N.W. 
678, 20 S.D. 473, 129 Am.S.R. 947. 


Tex.—Raywood Canal & Milling Co. 
v. Sharp, (Civ.App.) 175 S.W. 499. 


Wash.—Douglas v. Hanbury, 104 P. 
1110, 56 Wash, 63, 134 Am.S.R. 1096; 
Whiting v. Doughton, 71 P. 1026, 31 
Wash. 327. 

Wis.—Woodman yv. Blue Grass Land 
Co., 103 N.W. 236; 104 N.W. 920, 125 
Wis. 489. 


[a] Nonpayment of taxes by the 
purchaser, as required by the contract, 
is no defense to an action for the 
price paid, where the vendor has waiy- 
ed such nonpayment by not canceling 
the contract on that ground. Kicks 
v. Lisbon State Bank, 98 N.W. 408, 
12 N.D. 576. 


[b] Agreement for return of pay- 
meats.—Under a provision in a bond 
for title to land that a failure to make 
payments by the purchaser shall work 
a forfeiture of all previous payments, 
which shall be held by the vendor as 
rent and without any recourse by the 
purchaser, where the ven-ior and pur- 
chaser enter into an agreement for 
the return of payments made on the 
price, in case of a resale of the land 
to third person, and the vendor made 
such resale, he did not exercise his 
right of forfeiture, but treated the 
bond as though it had not been for- 
feited, and the purchaser may recoy- 
er previous payments. King v. See- 
beck, 118 P. 292, 20 Idaho 228. 


93. Maday v. Roth, 125 N.W. 13, 
160 Mich. 289, 136 Am.S.R. 441; Hig- 
ginbotham v. Frock, 86 P. 536, 48 Or. 
129, 120 Am.S.R. 796. 


94. Hayt v. Bentel, 130 P. 432, 164 
Cal. 680 [rev (App.) 126 P. 370]. 


95. See case infra this note. 


[a] Recovery by administrator.— 
Where contract for purchase and sale 
of realty gave purchaser’s legal rep- 
resentative right to recover money 
paid by purchaser only in case all in- 
stallments and interest had been paid 
according to contract, it was held that 
acceptance by vendor from purchas- 
er’s heirs of amounts bringing install- 
ments down to date, purchaser being 
in default at time of his death, did 
not reinstate contract, so as to enti- 
tle purchaser’s administrator to pay 
subsequent overdue installments and 
to reeover payments made by pur- 
chaser and heirs. McNulty v. New 
Richmond Land Co., 187 P. 97, 44 Cal. 
App. 744. 
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vendor waives the provision of the contract making 
time of the essence, he cannot forfeit the money 
paid, at least until he gives the purchaser reason- 
able notice of his intent to forfeit such payments.*® 
A default is not waived by allowing the purchaser 
to remain in possession on his request.?* 


[§ 1582] 3. Waiver of Right and Laches.°® 
purchaser cannot recover the purchase money paid 
to the vendor when he waives his right,?® as when, 
with full knowledge of the vendor’s default or de- 
fect in title, he treats the contract as still in force? 
and deals with the land as his own,? 
a timely objection to the title,? or if, with knowledge 
of a shortage in the quantity of land, he pays the 
balance of the purchase price,* unless he pays under 
an agreement by which he is to be recompensed for 
if there is an understanding that 


any damage;° 


96. Burchfield v. Hageman, 151 N. 
W. 47, 35 S.D. 147. 

97. Holland v. Bradley, 12 P.(2d) 
1100, 140 Or. 258. 

98. Waiver of performance gen- 
erally see supra §§ 645-651. 
ree Tll.— Wolf v. Lake, 178 I1l.App. 

Kan.—Hull y. Allen, 113 P. 1050, 84 
Kan. 207; McAlpine v. Reicheneker, 
42 P. 339, 56 Kan. 100. 


Aa OT ial ah Loa vy. Turner, 67 Mo. 
6. 
Tex.—Joyce v. Hagelstein, (Civ. 


App.) 163 S.W. 356; Moore v. Price, 
103 S.W. 234, 46 Tex.Civ.App. 304. 


Va,.—-Fields v. Fields, 54 S.E. 888, 
105 Va. 714; Hull v. Watts, 27 S.E. 
829, .95 Va. 10. 


Wash.—Robertson v. Woolley, 41 P. 
48, 12 Wash. 326. 


Man.—Anglo-Canadian Land Co. v. 
Gordon, 19 Man. 201. 


Ont.—Patterson v. 
Cape VS2: 

{a] Furnishing abstract.—Where a 
contract for sale of land provided that 
the vendor should furnish an abstract 
of title within a stated time, and that 
if he did not furnish the abstract with 
a warranty deed in accordance with 
the agreement a deposit made by the 
purchaser should be returned, and be- 
fore the time for furnishing the ab- 
stract the purchaser notified the ven- 
dor not to furnish it and that he 
would not carry out the contract, he 
thereby waived the furnishing of the 
abstract, and the failure to furnish 
it did not relieve him from liability 
under the contract, and he could not 
recover the purchase money. Hull v. 
Allen, 113 P. 1050, 84 Kan. 207. 


{b] Waiver of performance with- 
in specified period.—If the purchaser 
waives performance within the speci- 
fied period he is not entitled to a re- 
fund where the vendor tenders per- 
formance within a reasonable time 
thereafter. Freeman v. Duncan, (Tex. 
Civ.App.) 138 S.W. 1060. 


{c] Securing patent for land.—A 
purchaser of land who has received 
his deed therefor cannot recover the 
purchase money paid in an action at 
law against his vendor, on the theory 
of an eviction merely, when he subse- 
quently secured the issuance of a pat- 
ent for the land from the United 
States which inured to his benefit. 
Ellis v. John Crossley & Sons, 119 F. 
779. 1 

1. Colo.—Gordon-Tiger Mining & 
Reduction Co. v. Brown, 138 P. 51, 56 
Colo. 301. 


Irwin, 24 U.C. 
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tity of the land 


TI 
a that, where the 


or fails to make 


sistent with the 


Kan.—MecAlpine v. Reicheneker, 42 
339, 56 Kan. 100. 

Ky.—Johns v. Masterson, 195 S.W. 
SHO MOF Keven soos 


Va.—Fields v. Fields, 
105 Va. 714. 


Ont.—Patterson v. Irwin, 21 U.C.C. 
Psa. 


[a] TIllustrations.—(1) Where the 
purchaser treated the vendor’s failure 
to furnish an abstract of title within 
the time specified by the contract as 
immaterial, and continued to make 
payments undér the contract, he could 
not obtain a recovery of the money 
paid on the contract by reason of such 
default. McAlpine v. Reicheneker, 42 
P. 339, 56 Kan. 100. (2) Where the 
purchaser, after discovering a defect 
in the vendor’s title, continues to act 
as if it were valid until just before 
the action is brought, and the vendor 
is ready and willing to convey as 
agreed, he cannot recover the money 
paid. Patterson v. Irwin, 21 °U.C.C. 
Ea (Ont:) ede. 


2. Columbia Mortg. Co. v. Stephen- 
son, (N.J.) 142 A. 19. See Anglo- 
Canadian Land Co. v. Gordon, 19 Man. 
201 (holding that, where the formal 
contract submitted to the purchaser 
was not in accordance with the pre- 
liminary agreement which he had 
signed, but he had kept it a long time 
and tried to deal with the land as his 
own and had not objected to the terms 
of the contract or to the nature of 
plaintiffs’ equitable title, it was held 
that he was not entitled to recover 
back money which he had paid on ac- 
count of the purchase). 


[a] Sale of part of land.—A pur- 
chaser having retained possession and 
sold part of the land purchased after 
discovering a defect in the vendors’ 
title was held not entitled to equitable 
relief for the difference in value be- 
tween the land received and that 
which the vendors contracted to con- 
vey. Columbia Mortg. Co. v. Stephen- 
son, (N.J.) 142 A. 19. 


12) 


54 S.H. 888, 


3. Gordon-Tiger Mining & Reduc- 
tion Co. v. Brown, 138 P. 51, 56 Colo. 
3801; Joyce v. Hagelstein, (Tex.Civ. 


App.) 163 S.W. 356. 


[a] Retention of defective abh- 
stract without objection.—(1) If the 
purchaser retains the abstract for ex- 
amination an unreasonable length of 
time and makes no objection to it 
within that time, he waives his right 
to a refund if the title is defective. 
Kane v. Jones, 91 P. Z, 46 Wash. 631. 
(2) Holding an abstract for four days, 
in order to examine eleven chains of 
title contained therein, is not unrea- 
sonable, however, and the purchaser 


cannot later recover for an alleged shortage.°® 
the purchaser in default acquiesces in the act of the 
vendor in retaking possession’ or in selling the con- 
tract of sale, he cannot claim a right to recover 
the money paid because of such act. It has been held 


a i oie 
oT } 


[§§ 1581-1582 


the purchaser had satisfied himself as to the quan- 


at the time he accepts the deed, he 
After 


purchaser pays the purchase price 


and accepts a deed from one under a contract to 
convey to his vendor, he waives the right to recover 
from the latter money which he has been compelled 
to pay in the discharge of encumbrances.? 


Acts not amounting to waiver. 
er is not waived by acts not inconsistent with the 
right to hold the vendor to the contract,’® such as 
the acceptance of a subsequent contract not incon- 


first,1+ or the seeking of an injune- 


is entitled to a return of the money. 
Lessenich v. Sellers, 93 N.W. 348, 119 
Iowa 314. 

4. Bradley v. Tolson, 85 S.E. 466, 
117 Va. 467; Fields v. Fields, 54 S.E. 
888, 105 Va. 714. 


5. Couch v. Thompson, 
794, 34 Ga.App. 383. 


6.. Wilson v. Mahill, 288 P. 1047, 85 
N.M. 13. 


7. Burton v. Ryther, 161 N.W. 350, 
38 S.D. 342. 


8 Joyce v. Hagelstein, (Tex.Civ. 
App.) 163 S.W. 356. ; 


9. Herryford v. Turner, 67 Mo. 296. 


10. Moore v. Price, 103 S.W. 234, 
46 Tex.Civ.App. 304. 


[a] Rule applied.—A contract re- 
cited that a vendor had executed a 
deed to a purchaser for a_ specified 
consideration, and stipulated that the 
vendor should furnish an abstract 
showing a good title, and in the event 
of his failure to do so, the purchase 
price should be repaid to the purchas- 
er, who should redeed the premises 
to the vendor. Before the making of 
the contract the vendor had rented 
the Jand to a third person, who ex- 
ecuted his note for the rent, and the 
note was turned over to the purchas- 
er, who collected it after maturity, 
and after he had been advised of de- 
fects in the abstract of title. The 
purchaser thereafter offered the land 
for sale. It was held that such acts 
were not inconsistent with the right 
to hold the vendor to the contract and 
they did not show a waiver of the 
purchaser’s right to recover the pur- 
chase price. 
234, 46 Tex.Civ.App. 304. 


[b] Delaying action until vendor’s 
repudiation.—A purchaser, under a 
contract requiring delivery of a deed 
on payment of half the price, the bal- 
ance to be secured by the vendor’s 
lien notes, need not take affirmative 
action to protect his rights, on the 
vendor’s failure to deliver the deed, 
until the vendor repudiates his con- 
tract and seeks to recover on the 


129 S.E. 


notes. W. WH. Stewart Land Co. v. 
Terrell, (Tex.Civ.App.) 266 S.W. 604. 
ll. Reed v. Piatt Development Co., 


(W.Va.) 164 S.E. 849. 


[a] Rule illustrated.—A purchaser 
did not waive his right to repayment 
at his option, which was provided for 
by the contract of sale, by accepting 
a subsequent contract which did not 
contain such a provision, where the 
second contract was not inconsistent 
with the first. Reed v. Piatt Develop- 
ment Co., (W.Va.) 164 S.E. 849. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Moore v. Price, 103 S.W. ~ 
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48, 12 Wash. 326. 
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tion against the transfer of the purchase-money | not necessarily preclude him from recovery,!® par- 


notes to innocent purchasers;!? similarly, the fail- 
ure to file a counterclaim in the vendor’s suit for 
reformation of the contract does not bar his recov- 
ery.** Oral statements as to willingness to perform 
made by the purchaser do not waive his right when 
they are of such a nature as would bind no one.14 


Estoppel. A purchaser may be estopped from re- 
covering the amount he has paid,1* but he is not es- 
topped by mere inaction on his part where he does 
not give the vendor reason to believe he will not de- 
mand the purchase money;*® nor is he estopped by 
obtaining an injunction preventing the transfer of 


purchase-money notes.17 


Laches or delay. If the purchaser is guilty of 
Jaches in bringing suit for recovery, he may be 
barred from relief,t® but mere delay on the part 
of the purchaser in the assertion of his rights does 


12. Nelson v. Jardine, 267 P. 447, 
46 Idaho 82. 


13. Yeskel v. Gross, 144 A. 312, 105 
N.J.Law 308 [aff 148 A. 920, 106 N.J. 
Law 611]. 

14. Giarratano v. McIlwain, 214 N. 
Y.S. 582, 215 App.Div. 644. 


15. Geel v. Goulden, 134 N.W. 484, 
168 Mich. 413. 

[a] Partnership association was 
hela estopped from recovering back 
payments made by it under a contract 
to purchase land, although under the 
statute the contract was not enforce- 
able against it, because executed by a 
single agent. Geei v. Goulden, 134 
N.W. 484, 168 Mich. 413. 


16. Ford v. Russell, 128 So. 310, 
13 La.App. 390. 

[a] Illustration.—Where a _ cre- 
vasse destroyed the land, the purchas- 
er, knowing that the vendor was ne- 
gotiating with the levee board for 
compensation for the various purchas- 
ers for the land taken, was held not 
estopped to recever the amount paid 
under the land contract, he at no time 
giving the vendor reason to believe 
that he would be willing to accept 
only such return as might be obtain- 
ed from the levee board. Ford v. 
Russell, 128 So. 810, 13 La.App. 390. 


17. Nelson v. Jardine, 267 P. 447, 
46 Idaho 82. : 

18. Johns v. Masterson, 195 S.W. 
819, 176 Ky. 399; Overshiner v. Brit- 
ton, 69 S.W. 17, 169 Mo. 341; Goggins 
v. Risley, 13 Pa.Super. 316. 


[a] Tlustrations.—(1) A bill to re- 
cover purchase money paid for a deed, 
brought more than six years after 
the date of delivery, for alleged fraud- 
ulent representation which the com- 
plainant could have verified at any 
time after or before the transaction, 
the sale having been made after in- 
spection of the premises, does not 
disclose such a case as entitles plain- 
tiff to relief. Goggins v. Risley, 13 
Pa.Super. 316. (2) Where a married 
woman's deed was void, and she aft- 
erward recovered the land, a suit com- 
menced by representatives of the 
grantee nineteen years after transfer 
to recover the purchase price was not 
only barred by limitation, but defeat- 
ed by the staleness of the demand. 
Overshiner v. Britton, 69 S.W. 17, 169 
Mo. 341. 

19. Pirtle v. Felsenthal Land, etc., 
Co., 130 S.W. 554, 96 Ark. 14; Allen v. 
Globe Grain, etc., Co., 104 P. 305, 156 
Cal. 286; Robertson v. Woolley, 41 P. 


ticularly where he does not discover the defect in the 
vendor’s performanee,?° or where the delay is due to 
the fault of the vendor”? or to a request by him.?? 
The fact that the purchaser attempted a settlement 
on learning of the vendor’s fraud instead of suing 
immediately does not waive his right to recover.?* 
If the vendor refuses to make the contract, the 
purchaser does not waive his right to recover the pur- 
chase price paid by failing to rescind in a reason- 
able time, for, there being no contract, there is noth- 
ing to reseind.?# 
law under contract for the conveyance of land is 
barred, and the right to specific performance forfeit- 


Where, by laches, the remedy at 


ed, it has been held that there can’ be no recovery of 


[a] Deferring demand for money. 
—A purchaser in a contract for the 
sale of real estate, which stipulates 
that, if the title is not made good 
within sixty days after notice of a 
defect therein, the cash deposited by 
the purchaser shall be returned, does 
not waive any right by giving to the 
vendor a sixty days’ notice within 
which to perfect the title, although 
under the facts it is‘'obyvious to both 
parties that the défect cannot be 
cured within that period, and, on the 
defect not being cured, the liability 
to repay the deposit becomes fixed 
and absolute on the expiration of 
the sixty days, and the mere deferring 
of the demand for the money does not 
deprive the purchaser of the right to 
recover the deposit. Allen y. Globe 
Grain, etc., Co., 104 P. 305, 156 Cal. 286. 


[b] Extending time to perfect ti- 
tle.—Merely extending the time for 
the vendor to perfect the title does 
not waive the right of the vendee to 
recover the purchase money. Taylor 
MP set 31 P. 504, 2 Colo.App. 

20. Hull v. Watts, 
Va. 10. 

[a] Thus the right of the original 
purchaser to recover in equity the 
value of a deficiency in the land con- 
veyed is not affected by the lapse of 
five years from the conveyance, where 
the mistake was not discovered un- 
til after the land was sold by him, 
ana the suit was brought in about 
one year after an award of arbitrators 
establishing his liability to his gran- 
tee because of the same deficiency. 
Hull v. Watts, 27 S.E. 829, 95 Va. 10. 


21. Pirtle v. Felsenthal Land, ete., 
Co., 180 S.W. 554, 96-Ark. 14. 


[a] TIllustration.—Land was plat- 
ted and lots sold under a scheme 
whereby purchasers paid so much 
down on a certificate and then be- 
came entitied to one lot for one certifi- 
cate, the choice of lots to be deter- 
mined by a drawing. The contract 
provided that if on the day of the 
drawing a purchaser was dissatisfied 
with the lot drawn he could object, 
and have his money refunded. On 
the day of the drawing a purchaser 
was given the numbers of the lots 
drawn by him at 3 o’clock p. m., and 
being dissatisfied with them went to 
the place designated to receive a re- 
fund and was unable to get in, on 
account of the inadequate handling of 
the dissatisfied purchasers. It would 
have ttaken four places like the one 
provided to handle the dissatisfied 


27 S.H. 829, 95 
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what has been paid on the contract of purchase.?* 


[§ 1583] 4. Purchaser’s Lien***—a. In General. 
It is a generally established rule, even in states which 
deny or do not recognize vendor’s liens,?7 that, where 


25 


purchasers. After 2 o’clock in the 
morning he did not attempt to get in, 
but made known his dissatisfaction 
the next morning and was refused a 
refund because he did not express his 
dissatisfaction on the day named. It 
was held that, whether time was of 
the essence of the contract or not, 
equity would relieve against the for- 
feiture because of the inadequate 
handling of the dissatisfied purchas- 
ers. Pirtle v. Felsenthal Land & 
Seger Co., 130 S.W. 554, 96 Ark. 


22. Lemle vy. Barry, 183 P. 148, 181 
Cal. 6. 

[a] Rule applied.—Where, under a 
contract of sale of land, payment of a 
certain part of the purchase price and 
delivery of the deed were dependent 
and concurrent conditions, and ven- 
dor, after termination of the time 
within which vendee should make 
such payment, gave notice of forfei- 
ture of installments theretofore paid 
without tendering the deed, thus giv- 
ing vendee the right to treat the con- 
tract as abandoned, a demand of the 
vendee for reimbursement as to in- 
stallments theretofore paid, although 
long delayed, had the legal effect of 
an immediate demand, where the ven- 
dor requested delay, but made no 
effort to correct a defective title or 
tender a deed. Lemle v. Barry, 183 P. 
148, 181 Cal. 6. 

23. Switzler vy. Robert A. Klein & 
Co., 271 P. 367, 94 Cal.App. 410. 


24. Robertson v. Woolley, 41 P. 48, 
12 Wash. 326. 


Right to recover on failure of nego- 
tiations see supra § 1580. 


25. Finch v. Parker, 49 N.Y. 1. 


26. Liens generally see Liens 37 
C.J. pi 303. 

Vendor’s lien see supra §§ 1073— 
T3h5: 

27. Pima Farms Co. v. Plliott, 258 
P. 304, 305, 32 Ariz. 342; Larson’ v. 
Metcalf, 207 N.W. 382, 201 Iowa 1208, 
45 A.L.R. 344; Ihrke v. Continental 
Lifes Insssé& slaves Coys ok bas Obes 
Wash. 342, L.R.A.1916F 430. 


‘We have not been able to find any 
case in which a vendee’s lien has not 
been enforced where the facts brought 
it within the rule.” Pima Farms Co. 
v. Elliott, supra. 

[a] Destruction of vendor’s lien 
by statute does not result in the de- 
struction cf the purchaser's lien 
“merely because they have the same 
parentage. They may be twins, but 
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a purchaser under a contract for the sale and pur- 
chase of real property has become entitled to the 
recovery of money paid by him under the contract 
or pursuant to its terms,?* he has a hen upon the 


they are not Siamese twins.’”’ Larson 
View Metcalf, 20% -N-W. 382, 383, 201 
Iowa 1208, 45 A.L.R. 344. See to 
same effect Pima Farms Co. v. Elliott, 


258 P. 304, 32 Ariz. 342. 


Purchaser’s lien as counterpart of 
vendor’s lien see infra § 1584. 

Vendor’s liens in general see supra 
§§ 1073-1315. 

28. Right to recover purchase mon- 
ey paid in general see supra §§ 1555— 
1582. 

29. U.S.—King’s. Heirs v. Thomp- 
son, 9 Pet. 204, 9 L.Ed. 102; Atlantic 
Mortgage & Finance Co. v. Hamilton, 
40 F.(2d) 583 [cert den 51 S.Ct. 75, 
282 U.S. 869, 75 L.Ed. 767]; Meacham 
v. Burgiss, 1 F.(2d) 47; Tudor v. 
Raudabaugh, 278 F. 254; Goodrich- 
Lockhart Co. v. Sears, 270 F. 971; 
Howard v. Linnhaven Orchard Co., 
2.8 F. 523; Gerstell v. Shirk, 210 F. 
223, 127 C.C.A. 41; Everett v. Mans- 
field, .48 F. 374, 78 C.C.A. 188, 8 Ann. 
Cas. 956 and note. 

Ala.—West v. Holman,:134 So. 667, 
223 Ala. 114; McWilliams v. Jenkins, 
72 Ala. 480; Flinn v. Barber, 64 Ala. 
193; Hickson v. Lingold, 47 Ala. 449; 
Kennedy’s Heirs v. Kennedy’s Heirs, 
3 Ala. 434. Compare Scott’s Adm’r v. 
Griggs, 49 Ala. 185, 192 (where it was 
said: “It is’ the! safer, if: not the 
indispensable, practice, on the rescis- 
sion of a sale of lands by the parties 
themselves, without the aid of a 
court of chancery, if they intend to 
create a lien on the lands for the 
repayment of the purchase money re- 
ceived by the vendor before the re- 
scission and not paid back, to do so 
by written agreement, properly ex- 
ecuted and recorded for that pur- 
pose’’). 

Ariz.—Pima Farms Co. v. Elliott, 
258 P. 304, 305, 32 Ariz. 342 [quot 
Cyc]. 

Ark.—Digges v. Kirby, 40 Ark. 420; 
Felkner y. Tighe, 39 Ark. 357; Cooper 
v. Merritt, 30 Ark. 686. 

Cal.—Montgomery v. Meyerstein, 
199 P. 800, 186 Cal. 459; Haile v. 
Smith, 45 P. 872, 113 Cal. 656; Ben- 
son v. Shotwell, 25 P. 249, 87 Cal. 49 
[reh den 25 P. 681]; Newcomb vy. Ti- 
tle Guarantee & Trust Co., (App.) 21 
P.(2d) 456; Burdick v. Kerkovecz, 
254 P. 684, 81 Cal.App. 786. 


Fla.—John Ringling Estates, Inc., 
v. White, 141 So. 884; Wolfle v. 
Daugherty, 137 So. 717, 719, 103 Fla. 
432 [cit Cyc]. 

Ill.—Clarke vy. Mayberry, 165 Ill. 
App. 639; Ayres v. Graham Steam- 
ship Coal, etc., Co., 150 Ill.App. 137; 
Swetitsch v. Waskow, 387 Ill.App. 155. 

Ind.—Coleman vy. Floyd, 31 N.E. 75, 
131 Ind. 330; Stults v. Brown, 14 N. 
Hele Ona Indo 00) 2AM s.r. 190); 


Lowrey v. Byers, 80 Ind. 443; Dart 
v. McQuilty, 6 Ind. 391; Shirley v. 
Shirley, 7 Blackf. 452. 


Iowa.—Larson v. Metcalf, 207 N.W. 
382, 201 Iowa 1208, 45 A.L.R. 344. 


Ky.—Hall v. Hall, 32 S.W.(2d) 536, 
236 Ky. 42; Gossage v. Waddle, 18 
S.W.(2d) 975, 230 Ky. 148; Hampton 
v. Porter, 286 S.W. 690, 215 Ky. 604; 
Elliott v. Walker, 140 S.W. 51, 145 Ky. 
71; Elliott v. Scoville’s Assignee, 139 
S.W. 806, 144 Ky. 584; Bullitt v. Hast- 
ern Kentucky Land Co., 36 S.W. 16, 99 
Ky. 324, 18 Ky.L. 230; Blackburn’s 
Heirs y. Pennington, 8 B.Mon. 217; 
Barbour v. Morris’ Adm’r, 6 B.Mon. 
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120; Jett v. Locke, 5 J.J.Marsh. 591; 
Funk vy. McKeoun, 4 J.J.Marsh. 162; 
Brown v. East, 5 T.B.Mon. 405; Farm- 
er v. Samuel, 4 Litt. 187, 14 Am.D. 
106; Griffith v. Depew, 3 A.K.Marsh. 
177, 13 Am.D. 141; Bibb v. Prather, 
1 Bibb 313; Delano v. Saylor, 113 S.W. 
888; Gayle v. Troutman, 103 S.W. 342, 
31 Ky.L. 718; Burch v. Burch, 49 S. 


W. 798, 20 Ky.L. 1614; Caldwell v. 
Rainey, 6 Ky.L. 601. See Wright v. 
Swayne, 5 B.Mon. 441 (apparently 


recognizing the rule). 

Md.—Ahrens vy. Ijams, 148 A. 816, 
158 Md. 412; Ahrens v. Ijams, 142 A, 
489, 156 Md. 1. 

Mich.—Beacock v. People’s Lumber 
Co., 2385 N.W. 200, 253 Mich. 408; 
Younger v. Caroselli, 232 N.W. 378, 
251 Mich. 533; Robinson v. Campbell, 
192 N.W. 644, 222 Mich. 111; Lock- 
wood v. Bassett, 14 N.W. 492, 49 Mich. 
546; Payne vy. Atterbury, Harr. 414. 

Miss.—Davis v. Heard, 44 Miss. 50. 
See Money v. Dorsey, 15 Miss. 15 (ap- 
parently recognizing the rule). 


Mo.—Devore v. Devore, 39 S.W. 68, 


138 Mo. 181; Ryan v. Dunlap, 20 S.W. 
29, 111 Mo. 610; Stewart v. Wood, 63 
Mo. 252. 


Mont.—Silfvast v. Asplund, 20 P. 
(2d) 631; Hollensteiner y. Anderson, 
252 P. 796, 78 Mont. 122. 


Neb.—Robinson vy. Bressler, 240 N. 
W. 564, 122 Neb. 461. 


N.J.—Cleveland v. Bergen Bldg., 
etes,iCo., 1(Ch:) 55) A. 117-5 Richeimer 
v. Fischbein, 154 A. 514, 107 N.J.Eq. 
493 [rev 149 A. 26, 105 N.J.Eq. 627]; 
Craft v. Latourette, 49 A. 711, 6% N.J. 
Eq. 206; Crawford v. Bertholf, 1 N. 
J.Hq. 458. 

N.C.—Costen vy. 
432, 107 N.C. 546. 

N.D.—Skinner y. Scholes, 229 N.W. 
114, 59 N.D. 181; Company A, First 
Regiment, National Guard Training 
ecto v. State, 224 N.W. 661, 58 N. 


McDowell, 12 S.E. 


Okl.—Groves v. Stouder, 161 P. 239, 
58 Okl. 744. 


Or.—Johnson v. Berns, 224 P. 624, 
225 P. 727, 111 Or. 165; Sheehan v. 
McKinstry, 210 .P. 167, 105 Or. 473, 
34 A.L.R. 1315; First Sav. Bank of 
Albany v. Linnhaven Orchard Co., 174 
P. 614, 89 Or. 354; Stewart v. Mann, 
165 P. 590, 1169, 85 Or. 68; Tyler v. 
Cate, 45 P. 800, 29 Or. 515. 


Tenn.—Sautelle v. Carlisle, 13 Lea 
391; Wiley v. Heidell, 12 Heisk. 98; 
Pilcher v. Smith, 2 Head 208; New- 
nan v. Maclin, 5 Hayw. 241; Jones v. 
Galbraith, (Ch.A.) 59 S.W. 350; Chris- 
enberry v. Wylie, (Ch.A.) 54 S.W. 49. 


Tex.—Galbreath v. Reeves, 18 S.W. 
696, 82 Tex. 357; Billups v. Gallant, 
(Civ.App.) 37 S.W.(2d) 770; El Jardin 
Immigration Co. vy. Karlan, (Civ.App.) 
245 S.W. 1043; Speer v. Hansen, (Civ. 
App.) 213 S.W. 324; Ross v. Haynes, 
(Civ.App.) 196 S.W. 364; Stockwell v. 


Melbern, (Civ.App.) 185 S.W. 399; 
Hough v. Fink, (Civ.App.) 141 S.W. 
147. 


Wash.—Ihrke v. Continental Life 
Ins. & Inv. Co.,/157 P. 866, 91 Wash. 
342, L.R.A.1916F 430. But see Adams 
v. Dose, 152 P. 9, 87 Wash. 575 (hold- 
ing that a vendee is not entitled to a 
lien for his purchase money). 

Wis.—Miswald-Wilde Co. vy. Armory 
Realty Co., 246 N.W. 305 [mod reh 243 
N.W. 492 (motion gr 244 N.W. 589)]; 


a) Oh. 
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land constituting the subject matter of the contract 
for the amount which he may have a right to recoy- 
er, as security for the repayment thereof.?® Where, 
however, no contract has actually been entered into 


Waukesha Savings, Building & Loan 
Ass'n v. Hamill, 232 N.W. 877, 234 N. 
W. 879, 203 Wis. 414; Taft v. Kessel, 
16 Wis. 273; Wickman v. Robinson, 
80 Am.D. 789, 14 Wis. 493. 


Eng.—Aberaman Ironworks Ve 
Wickens, L.R. 4 Ch. 101; Whitbread 
v. Watt, [1902]..1 Ch. D. 835; Barker 


Wel (Cox, «4. Ch, 9105 464" ee horrancemae 
Bolton, (EAR. 14 “Har t24> [ate fens 
Ch. 118]; Turner v. Marriott, L.R. 3 
Hq. 744; Westmacott v. Robins, 4 De 
G.F.&J. 390, 65 Eng. Ch. 302, 45 Re- 
print 1234; Wythes v. Lee, 3 Drew. 
396, 61 Reprint 954 [aff 2 Jur..N.S. 
130]; Neesom v. Clarkson, 4 Hare 
O7,., 30° EneiCh. 97) 560 oReprinitespitos 
Rose v. Watson, 10 H.L.Cas. 672, 11 
Reprint 1187; Mackreth v. Symmons, 
15 Ves.Jr. 329, 38 Reprint 778; Bur- 
coe? v. Wheate, W.BI. 123, 96 Reprint 
ip 


Alta.—Quebec Bank vy. Greenlees, 


10 Alta.L. 419. 


Ont.—Burns v. Griffin, 24 Grant Ch. 
451. 

Sask.—Bannerman v. Green, 1 Sask. 
L. 394, 8 West.L.R. 441. 


But see Young v. Walker, 113 N.E. 
363, 224 Mass. 491 (where it was said 
that a vendee’s lien is not recognized 
in that state). 


[a] Effect of suit for rescission.— 
(1) In New York, where the pur- 
chaser is without fault and the ven- 
dor fails or refuses to perform his 
contract, the purchaser is entitled 
to a lien on the land for the amount 
paid pursuant to the contract and 
may sue in equity for the enforce- 
ment and foreclosure of the lien. 
Flickinger y. Glass, 118 N.E. 792, 
222 N.Y. 404; Elterman v. Hyman, 
84°N.E. 937,192 Ni. 113,127 sAmorsabe 
862, 15 Ann.Cas. 819 [disappr Klim 
v. Sachs, 92 N.Y.S. 107, 102 App.Div. 
44 (foll Krainin v. Coffey, 104 N.Y. 
S. 174, 119 App.Div. 516, 39 N.Y.Civ. 
Proc. 315), and expl Davis v. William 
Rosenzweig Realty Operating Co., 84 
N.E. 943,,192 N.Y. 128,.127 Am-S.Re 
890, 20 L.R.A.N.S. 175]; Gibert’ v. 
Peteler, 38 N.Y. 165, 6. Transcr.A. 329, 
97 Am.D. 785; Chase v. Peck, 21 Ni 
Y. 581; Lewis v. Smith, 9 N.Y. 502, 
Seld.Notes 237, 12 Leg.Obs. 193, 61 
Am.D. 706; Abramowitz v. Fraccal- 
vier?, 237 IN-YGS.. 274, 227% App. Dive 
418 [mod on other grounds 273 N.Y.S. 
717, 228 App.Div. 636]; Epstein v. 
Kroopf, 218 N.Y.S. 644, 218 App.Div. 
519; Giarratano y. McIlwain, 214 N. 
Y¥.S. 582, 215 App.Div. 644; Harding 
v. Burke, 200 N.Y.S. 144, 205 App.Div. 
597; Brede v. Rosedale Terrace Co., 
143 N.Y.S. 5838, 158 App.Div. 494 [rev 
on other grounds 110 N.E. 430, 216 
N.Y. 246]; Feldblum vy. Laurelton 
Land Co., 1385 N.Y.S. 349, 151 App.Div. 
24 [motion den 99 N.E. 1107, 206 N. 
Y. 673, and aff 104 N.E. 1129, 210 N.Y. 
594]; Elterman v. Hyman, 126 N.Y. 
S. 6, 141 App.Div. 208; Villone v. Fein- 
stein, 116 N.Y.S. 384, 132 App.Div. ‘31; 
Ungrich v. Shaff, 105 N.Y.S. 10138, 119 
App.Div. 843; Occidental Realty Co. 
v. Palmer, 102 N.Y.S. 648, 117 App. 
Div. 505 [aff 85 N.B. 1173, 192 NvY. 
588]; Tompkins vy. Seely, 29 Barb. 
212; Stevenson v. Spratt, 35 N.Y.Su- 
per. 496, 503; Davison v. MacDonald, 
209 N.Y.S. 145, 124 Misc. 726 [aff 214 
N.Y.S. 825, 216 App.Div. 759]; Conners 
v. Winans, 204 N.Y.S. 142, 122 Misc. 
824; Diven v. Ashbaugh, 200 N.Y.S. 
634, 121 Misc. 212: Schiff v. Bookmar 
Const. Co., 198 N.Y.S. 696, 120 Misc. 


For later cases, developments and changes in the law se« Annotations, same title and section number, 
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between the owner of land and an intending pur- 
chaser thereof, the latter has no lien upon the land 
for the amount of a deposit or payment to the own- 
er, although made with intent that it should be ap- 
plied upon the purchase price;?° and this rule has 
been applied where the contract made between the 
parties is void because prohibited by statute.?} 
While the right to such a lien is of equitable origin 
and basis,** it exists, and the lien may be enforced,?? 
notwithstanding the purchaser may have an ade- 
quate remedy at law,*+ or may not be in possession 
of the land,** or have any special intervening equi- 
ty,°®° and even though the contract is so fragmen- 
tary or indefinite as not to be specifically enforce- 
able;*” and the fact that’ the amount which the pur- 
chaser is entitled to recover, and the liability of the 


169 [aff 203 N.Y.S. 951, 208 App.Div. 
782]; Weintraub v. Siegel, 109 N.Y.S. 
215,- 57 Mise. 246° [rev™ on other 
grounds 118 N.Y.S. 261, 133 App.Div. 
677]; Urbach vy. Pye, 105 N.Y.S. 143, 
55 Mise. 465 [rev on other grounds 
109 N.Y.S.) 207, 124 App.Div. 587]: 
Selkir v. Klein, 100 N.Y.S. 449, 50 
Mise. 194; Weiss v. Schweitzer, 95 
N.Y.S. 923, 47 Misc. 297; Reid v. John- 
son, 121 N.Y.S. 750; Clark v. Jacobs, 
56 How.Pr. 519; Parks v. Jackson, 
11 Wend. 442, 25 Am.D. 656. See 
Whalen v. Stuart, 87 N.E. 819, 194 N. 
Y. 495 [motion den 88 N.E. 1134, 195 
N.Y. 524] (recognizing the rule); 
Smadbeck v. Law, 94 N.Y.S. 797, 106 
App.Div. 552 (where the question was 
raised but not decided). (2) Where, 
however, the rescission of a contract 
is adjudged by a court of equity, at 
the suit of the purchaser, it is held 
that he has no lien, on the ground 
that the right to lien is founded on 
contract, without which there can be 
no such right, and that rescission 
destroys the contract ab initio, thus 
distinguishing the case from that of 
instituting a suit for the foreclosure 
of a lien, which amounts to the af- 
firmance of the contract to secure a 
right arising thereunder. Davis v. 
William Rosenzweig Realty Operat- 
ing Co., 84 N.E. 9438, 192 N.Y. 128, 127 
Am.S.R. 890, 20 L.R.A.N.S. 175; Kas- 
ton v. Zimmerman, 183 N.Y.S. 615, 192 
App.Div. 511; Goodman v. Schwab, 
121-N.Y:S. 69, 136 App.Div. 583; Diven 
v. Ashbaugh, 200 N.Y.S. 634, 121 Misc. 
212. See Whalen v. Stuart, 87 N.E. 
819, 194 N.Y. 495 [motion den 88 N.E. 
1134, 195 N.Y. 524] (recognizing the 
rule); Garrett v. Cohen, 117 N.Y.S. 
129, 63 Mise. 450 (dictum, that no 
right to lien existed, where the rescis- 
sion was by act of the purchaser). 
[b] Where vendor’s title proves to 
be unmerchantable (1) the purchaser 
may enforce his lien. Gerstell_ v. 
Shirk, 210'F. 223, 127 (C.C.A. 413 Oc- 
cidental Realty Co. v. Palmer, 102 N. 


Y.S. 648, 117 App.Div. 505 [aff 85 
INES eS 1 912, CONEY tb S85) Reid “Vv. 
Johnson, 121 N.Y:S. 750. (2) Thus, 


where one claiming to own real estate 
under a deed from a consolidated re- 
ligious corporation contracts to sell 
the same, and the purchaser makes a 
deposit on account of the price and 
rejects the title as not marketable, 
because the attempted consolidation 
of the religious corporation was void, 
he is entitled to a lien on the land 
for his deposit and expenses. Selkir 
v. Klein, 100 N.Y.S. 449, 50 Misc. 194. 
(3) Failure of vendor to furnish good 
title as entitling purchaser to recov- 
ery of purchase money see supra §§ 
1566-1569. 

{c] Exercise of option to rescind. 
—Where a contract authorizes the 
purchaser to rescind on the happen- 
ing of a specified event, and in the 
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payment.*° 
Insolvency of 


due exercise of such authority the 
contract is rescinded, the purchaser 
holds a lien on the land for the de- 
posit made by him. Whitbread v. 
Watt, [1902] 1 Ch. 835. 

[d] Effect of stipulation limiting 
damages.—(1) A provision of a con- 
tract that if the vendor cannot make 
marketable title he is to repay the 
amount paid by the purchaser without 
further costs or damage merely limits 
the damages recoverable by the pur- 
chaser, and does not preclude him 
from his right to-enforce his equitable 
lien for the amount to be repaid. 
Weiss v. Schweitzer, 47 Mise. 297, 95 
N.Y.S. 923. (2) Contract provisions 
as to amount of damages for breach 
in general see infra § 1717. 

{e] In bankruptcy proceedings (1) 
this rule has been applied. Everett 
v. Mansfield, 148 F. 374, 78 C.C.A. 188, 
8 Ann.Cas. 956 [rev 137 F. 190, 14 Am. 
Bankr.R. 496]. (2) Liens in bank- 
ruptcy proceedings in general see 
Bankruptey §§ 287-311. 

30. Gruesner v. Thatcher, 197 N. 
W. 968, 158 Minn. 470; Mateychuk v. 
Kuchernowski, (Man.) [1930] 1 Dom. 
atta SOs 


And see cases infra note 31. 


Recovery of payments where no 
contract has been entered into see su- 
pra § 1556. 


31. Letteau vy. Lewin, 278 P. 461, 
99 Cal.App. 793; Letteau v. Dumas, 
28 BP, 459, 99 Cal. App. 230: 


32. See infra § 1584. 

33. Enforcement cf lien see infra 
§§ 15938-1595. 

34. Gerstell v. Shirk, 210 F. 223, 
127 C.C.A. 41; Wolfle v. Daugherty, 
HST So.sTL7,. 719, 103 Way 432)6 [eit 
Cyc]; Occidental Realty Co. v. Palm- 
er, 102 N.Y.S. 648, 117 App.Div. 505 
Laff 85 N.E. 1113, 192 N.Y. 588]. 


35. Haile v. Smith, 45 P. 872, 113 
Cal. 656; Bullitt vy. Eastern Kentucky 
Land Co., 36 S.W. 16, 99 Ky. 324, 18 
Ky.L. 230; Elterman v. Hyman, 84 
N:E: 937, 192 N.Y. 113, 125, 127° Am. 
S.R. 862, 15 Ann.Cas. 819; Conners v. 
Winans, 204 N.Y.S. 142, 122 Misc. 824. 
But see Elliott v. Walker, 140 S.W. 51, 
145 Ky. 71; Bishop v. Martin, 65 S.W. 
807, 23 Ky.L. 1494 (both holding that 
a purchaser under an oral contract is 
not entitled to a lien where he has 
not been placed in possession of the 
land). 

36. Ind.—Coleman v. Floyd, 31 N.E. 
75, 181 Ind. 330; Shirley v. Shirley, 7 
Blackf. 452. 

Ky.—Bullitt v. Eastern Kentucky 
Lanu Co., 36 S.W. 16, 99 Ky. 324, 18 Ky. 
Le 230. 


N.J.—Craft v. Latourette, 
Eq. 206, 49 A. 711. 


N.Y.—Elterman v. Hyman, 84 N.E. 


62 N.J. 


vendor therefor, 
does not preclude the existence or prevent the en- 
forcement of the lien.®8 
ment has been made by a purchaser or intending pur- 
chaser, there can be no lien to secure any repay- 
ment,*® and so a lien attaches only at the time of a 
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may have been determined at law 


Of course, where no pay- 


the vendor does not, it would seem, 


affect the right of the purchaser to a lien.*1 


[§ 1584] b. Origin and Basis of Right to Lien. 
The hen of a purchaser of land for the amount of 
his payments made under a contract for its sale and 
purchase*? may be regarded as a counterpart of 
the vendor’s lien for unpaid purchase money,*® al- 
though not dependent for its existence upon the ree- 


ISS LI ZINES LL3) 127 Amsstig o Goes 
Ann.Cas. 819; Occidental Realty Co. 
v. Palmer, 102 N.Y.S. 648, 117 App.Div. 
505 [aff 85 N.E. 1118, 192 N.Y. 588]; 
Stevenson v. Spratt, 35 N.Y¥.Super.Ct. 
496; Clark v. Jacobs, 56 How.Pr. 519. 


Tenn.—Sautelle v. Carlisle, 13 Lea 
391; Newnan v. Maclin, 5 Hayw. 241. 

Tex.—Galbreath v. Reeves, 18 S.W. 
696, 82 Tex. 357. 

Wis.—Wickman v. Robinson, 80 Am. 
D. 789, 14 Wis. 498. 


37. Stuart & Wood v. Palisades 
Property & Operatin™ Corporation, 157 
A. 659, 109 N.J.Eq. 401. 

38. Larson v. Metcalf, 207 N.W. 
382, 201 Iowa 1208, 45 A.L.R. 344; 
Flickinger v. Glass, 118 N.E. +792, 222 
N.Y. 404. See Hampton y. Porter, 
286 S.W. 690, 215 Ky. 604 (applying 
the rule). Compare Funk v. McKe- 
oun, 4 J.J.Marsh. (Ky.) 162; Oldham 
v Woods, 3 T.B.Mon. (Ky.) 47 (both 
holding that a purchaser who has 
recovered a judgment at law, in an 
action of covenant, for the vendor’s 
failure to perform his contract is en- 
titled to a lien on the land). 

39. McHolland y. Treadway, 45 S. 
W.(2d) 903, 222 Mo.App. 212 [transf 
41 S.W.(2d) 375, 328 Mo. 721]; Green 
v. Linnhaven Orchard Co., 174 P. 620, 
SILOr e133 

40. Green v. 
Co., supra. 


41. See Elterman v. Hyman, 84 N. 
H. 937,192 N.Y. 113, 12% Am:S. R862, 
15 Ann.Cas. 819 (so stating); Whit- 
bread v. Watt, [1902] 1 Ch. 835; Rose 
v. Watson, 10 H.L.Cas. 672, 11 Re- 
print 1187 (in both of which the ven- 
dor was insolvent). 

42. Purchaser’s lien in general see 
supra § 1583. 

43. <Ariz.—Pima Farms Co. y. Elli- 
ott, 258 P. 304, 32 Ariz. 342. 


Cal.—Merrill v. Merrill, 35 P. 768, 
BM oo ro) Cale 280. 

Ind.—Stults v. Brown, 14 N.E. 230, 
112 Ind. 370, 2 Am.S.R. 190. 


Ky.—Farmer v. Samuel, 14 Am.D. 
106, 4 Litt. 187. 


Mich.—Hafner v. A. J. Stuart Land 
Co., 224 N.W. 630, 246 Mich. 465; 
Payne v. Atterbury, Harr. 414. 

Miss.—Davis v. Heard, 44 Miss. 50. 

Mo.—Pratt v. Clark, 57 Mo. 189. 

N.Y.—Elterman v. Hyman, 84 N.E. 
937, 192 N.Y. 113, 127 Am.S.R. 862, 15 
Ann.Cas. 819. 

Wis.—Wickman y. Robinson, 80 Am. 
D. 789, 14 Wis. 493. 

[a] “Corresponding to the lien 
which a vendor has for the purchase 
money is the lien which equity gives 
the vendee on the land to the amount 
advanced towards the purchase mon- 
ey, until the vendor shall have made 
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ognition or allowance of such a lien,** and, like it,*® 
did not exist at common law,*® but is a ereation or 
invention of equity,** since expressly recognized or 
provided for by statute in some jurisdictions.*® 
While it has been held that there can be no lien 
without a contract of sale and purchase,*® the hen 
does not depend upon express contract therefor, 


a title to the same.” 2 Washburn 
Real Prop. (6th ed) § 1039 [quot El- 
terman v. Hyman, 84 N.E. 937, 192 N. 
Ver ie Vis 5127) Am. SiR 862) -lor Ann: 
Cas. 819]. 

[b] “This lien is in all respects 
analogous to the vendor’s lien for the 
unpaid purchase money. The iegal 
title remains in the vendor, but the 
vendee has a lien on the land as se- 
curity for the purchase money he 
has paid.” Fetter Eq. § 156 [quot 
Elterman v. Hyman, 84 N.E. 937, 192 
IND ep URS GBR SA Nene Ra eo) 
Ann:Cas. 819]. 


{c] “The right is correlative to 
that of the vendor conveying without 
payment. In either case the res, or 
the subject of the contract, is the 
land, and whatever is paid on the 
land without corresponding convey- 
ance, or conveyed without correspond- 
ing payment, is a lien on the land by 
virtue of parting with money on the 
faith of the land, or with land on the 
faith of the promise to pay for it. 
Payment is not made on the credit 
of the vendor, bui on the credit of the 
land, and the purchaser’s money, in 
equity, is converted into land, or at- 
tached to it as a lien. The equitable 
ownership, when specific perform- 
ance cannot be had, is converted into 
money by a judicial sale of the yven- 
dor’s interest, which in effect is the 
foreclosure of an equitable mortgage. 
. . . As the vendor has a lien be- 
cause he owned the land but conveyed 
prematurely and the vendee ought not 
to keep it without paying for it, so, as 
it seems to me, the vendee has a lien 
because he has paid for the land pur- 
suant to contract, and as he cannot 
get the land, he has a right to get out 
what he put in on the faith of the 
land.” Elterman v. Hyman, 84 N.E. 
937, 192 N.Y. 1138, 124, 125, 127 Am.S.R. 
862, 15 Ann.Cas. 819. . 


Vendor’s lien see supra §§ 1073- 
315. 


batt See supra § 1583 text and note 


45. See supra § 1073. 


46. Lonzello v. D’Amato, 154 A. 
336, 107 N.J.Law 422, 423; Elterman v. 
Hyman, 84 N.E. 937, 192 N.Y. 113, 127 
Am.S.R. 862, 15 Ann.Cas. 819. 


“Courts of common law do not take 
cognizance of the equitable doctrine 
of vendee’s lien.” Lonzello vy. 
D’ Amato, supra. 


47. Pima Farms Co. v. Elliott, 258 
P. 304, 32 Ariz. 342; Elterman v. Hy- 
Maness oN Hod, £92 Nive 118) 127 
Am.S.R. 862, 15 Ann.Cas. 819. See dis 
op Gray, J., in Davis v. William Ro- 
senzweig Realty Operating Co., 84 N. 
EK. 943, 192 N.Y. 128, 186, 127 Am.S:R. 
890, 20 L.R.A.N.S. 175 (“The vendee’s 
lien, like that of the vendor, is, pure- 
ly, the creation of equity’). Com- 
pare Whitbread & Co., Ltd., v. Watt, 
[1902] 1 Ch. 885, 888 (“It is a right 
which may be said to have been in- 
vented for the purpose of doing jus- 
tice. It is a fiction of a kind which is 
sometimes resorted to at law as well 
as in equity,” as where law states a 
case as money had and received to the 
use of plaintiff, although it is not 
true that money has so been re- 
ceived). 


VENDOR AND PURCHASER 


the land.®! 


48. See statutory provisions; and 


case infra this note. 

[a] Statute giving lien in particu- 
lar cases as excluding it in others.— 
A statute expressly providing for a 
lien in favor of the purchaser where 
there is a failure of consideration is 
not exclusive, in the absence of any 
further indication to the contrary, and 
does not abrogate the previously es- 
tablished rules of equity as ‘to pur- 
chaser’s liens, and a purchaser is not 
precluded by the statute from assert- 
ing or enforcing a lien where the con- 
tract is properly rescinded by him on 
the ground that it was induced by 
fraudulent representations on the 
part of the vendor. Montgomery v. 
Meyerstein, 199 P. 800, 186 Cal. 459. 


49. Davis v. William Rosenzweig 
Realty Operating Co., 84 N.E. 943, 192 
N.Y. 128, 133, 127 Am.S.R. 890, 20 L.R. 
A.N.S. 175 [expl Elterman v. Hyman, 
84 N.E. 937, 192 N.Y. 113, 127 Am.S.R. 
862, 15 Ann.Cas. 819]; Flickinger v. 
Glass, 170 N.Y.S. 459. 

“There can be no lien without a 
contract. The contract is the 
essential basis of the lien, for pay- 
ment is simply an observance by the 
vendee of one of the express terms 
thereof.” Davis v. William Rosen- 
zweig Realty Operating Co., supra. 

Right to lien where no contract is 
actually entered into see supra § 1583 
text and notes 30, 31. 


50. Davis v. William Rosenzweig 
Realty Operating Co., 84 N.H. 943, 192 
ING May 2 Sy eto, ene ie AMI SEV ens 9 Onur 0 
L.R.A.N.S. 175; Elterman v. Hyman, 
84. N.E. 937, 192 N.Y. 113, 127 Am.S.R. 
862, 15 Ann.Cas. 819; Whitbread & 
Co. etd. Vv. Watt, elo O2de Ch eosin: 


“Payment on the contract pursuant 
to its requirements gives a lien by 
operation of law.’’ Davis v. William 
Rosenzweig Realty Operating Co., 
supra. 


51. Occidental Realty Co. v. Palm- 
er, 102 N.Y.S. 648; 117 App Div: 505 
[aff 85 N.E. 1118, 192 N.Y. 588]. See 


Pima Farms Co. y. Elliott, 258 P. 304, 
305, 32 Ariz. 342 (‘There is a great 
diversity of opinion among the ele- 
mentary writers and the courts as to 
the origin, nature, and effect of the 
vendee’s lien. The truth is the chan- 
cery courts, being confronted with a 
situation growing out of contract, but 
not provided for therein, and being 
satisfied that great injustice would re- 
sult if they did not devise some rule 
to protect the innocent party, rather 
dogmatically resorted to the idea of 
granting protection by means of a 
lien on the property for advances 
made on the purchase price; and the 
rule thus devised has been variously 
described as founded on ‘natural 
equity, imputed intention, partial 
ownership, the implication of a trust, 
or a blending of some of these sourc- 
es.’ Whether the rule is founded 
upon one of these sources, or is con- 
tributed to by two or more, or all, 
seems to us unimportant; the fact 
being that such rule was necessary to 
prevent the vendor from overreaching 
the vendee, who in good faith had 
paid his money on the agreed pur- 
chase price, and who in the absence 
of the rule would be forced to enrich 
the party through whose fault or 


[§ 1584 


but exists because the vendor has the legal title to 
property to which, or to some part of which, the 
purchaser has a better right,°° and has been said to 
be founded upon the implied trust under which the 
vendor holds the legal title for the purchaser by 
virtue of the contract for the sale and purchase of 


wrong the situation was created’); 
Elterman v. Hyman, 84 N.E. 937, 192 
N.Y. 118, 124, 127 Am.S.R. 862, 15 Ann. 
Cas. 819 (‘‘Whether the foundation of 
the lien is natural equity, imputed in- 
tention, partial ownership, the im- 
plication of a trust, or a blending of 
some of these sources, the authorities, 
almost without exception in those ju- 
risdictions which give a lien to the 
vendor, are clear that one exists. 
er ie The lien springs from the 
trust under which the vendor, as the 
legal owner, holds the land for the 
vendee, the equitable owner. Part 
payment creates partial ownership, 
and the vendee has an interest in the 
land itself to the extent of the pay- 
ments made thereon. The contract 
and payment in full make him the 
equitable owner of all the land. The 
contract and payment in part make 
him the equitable owner pro tanto. 
When the vendor cannot convey, the 
equitable owner, wholly or in part, 
may assert his rights in a court of 
equity to get out of the land what he 
paid on it”); Rose v. Watson, 10 H.L. 
Cas. 672, 683, 11 Reprint 1187, 1192 
(“There can be no doubt, I apprehend, 
that when a purchaser has paid his 
purchase-money, though he has got no 
conveyance, the vendor becomes a 
trustee for him of the legal estate, 
and he is, in equity, considered as the 
owner of the estate. When, instead 
of paying the whole of his purchase- 
money, he pays a part of it, it would 
seem to follow, as a necessary corol- 
lary, that, to the extent to which he 
has paid his purchase-money, to that 
extent the vendor is a trustee for him; 
in other words, that he acquires a lien 
exactly in the same way as if upon 
the payment of part of the purchase- 
money the vendor had executed a 
mortgage to him of the estate to that 
extent’). Compare dis op Gray, J., in 
Davis v. William Rosenzweig Realty 
Operating Co., 84 N.E. 943, 192 N.Y. 
128, 136, 127 Am.S.R. 890, 20 L.R.A. 
N.S. 175 (‘As I view the question, the 
vendee’s lien, like that of the vendor, 
is, purely, the creation of equity and 
is quite independent of the contract: 
otherwise than as the contract is the 
cause for such an exercise of the pow- 
er of a court of equity. Like a ven- 
dor’s lien, it exists in equity upon the 
basis of certain necessary and natural 
presumptions, or of natural equities. 
The vendor is presumed not to intend 
to convey away his land without pay- 
ment of the price agreed to be paid 
and, therefore, the land, where the 
vendee has gone into possession, will 
be impressed with a lien to the extent 
that the consideration remains un- 
paid. With a corresponding regard 
for the vendee, the court will presume 
that he made the partial payment on 
account of the price agreed to be paid, 
intending to rely, in the event of the 
failure of the contract through the 
fault of the vendor, and as security 
for a repayment, upon the land, in 
which he is deemed to have a bene- 
ficial interest through the partial per- 
formance of the contract. If the doc- 
trine of a vendor’s lien upon the land - 
for the unpaid purchase money merits 
acceptance in the administration of 
justice by a court of equity, as I as- 
sume, we may accept it as within the 
province of equity to treat both par- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1585-1586] 


[§ 1585] ¢c. Property and Interest Subject to Lien. 
Only the lands contracted to be sold and conveyed,°? 
and only’ the interest of the vendor in such lands,°* 
can be subject to the purchaser’s lien for money paid 
in pursuance of the contract, but the lien does at- 
tach to the whole of whatever interest the vendor 
Other lands of the vendor 
are not subject to the lien,®® nor are lands which he 
has no right to convey,®* or lands sold to satisfy 


may have in the lands.>+ 


prior liens.*7 


Personal property. It+has been held that the lien 
of a purchaser extends to personal property included 


ties with equal justice and to give to 
each the same remedy. This doctrine, 
which is asserted in decisions by the 
English courts and by many text writ- 
ers, finds its strongest support, in my 
opinion, in the view which is taken in 
equity of the relations of the parties 
to a contract for the sale and con- 
veyance of land. In that view, the 
vendor becomes a trustee of the legal 
title for the vendee, where the vendee 
has paid, or is prepared to pay, the 
purchase price, and it is logical ap- 
plication of the principle, where the 
vendee has paid a part of the price, 
and the contract comes to naught 
through the vendor’s fault, to hold the 
latter as a trustee to the extent of the 
payment made. The vendee advances 
a part of the price of the land in the 
faith that the conveyance will, ulti- 
mately, be made to him upon the 
terms and in the manner agreed upon 
and that no fraud has been practiced 
by the vendor to vitiate the transac- 
tion. The vendor is chargeable with 
knowledge of this and, in receiving 
a portion of the price of the land, 
should, and will, be presumed to hold 
the legal title in trust, pro tanto, for 
the vendee; that, in the event of the 
eontract failing through his fault, re- 
payment of the money advanced may 
be secured”). 


Vendor as trustee of property for 


purchaser see supra § 773. 


52. Newcomb v. Title Guarantee & 
Trust Co., (Cal.App.) 21 P.(2d) 456; 
Ayres v. Graham Steamship . Coal, 
CeCe Gey TOO Te ADD. ls lo yOLAL Gar Vo 
Latourette, 49 A. 711, 62 N.J.Eq. 206. 
See Higginbotham v. Brown, 22 Gratt. 
(63 Va.) 323 (holding that, where W, 
owning a large tract of land, con- 
tracted to convey it to C, who con- 
tracted to convey one hundred and 
fifty acres of it to B’s assignor, and 
afterward H purchased the tract from 
W and paid therefor, upon the dis- 
covery of B’s superior equity H is en- 
titled to a lien on the entire tract, in- 
cluding the one hundred and fifty 
acres, for the amount of his pay- 
ment). And see cases infra note 54. 


53. Bullitt v. Eastern Kentucky 
Land Co., 36 S.W. 16, 99 Ky. 324, 18 
Ky.L: 230; Elterman vy. Hyman, 84 
INE 937%, 3192 N. Yeo 3,. 22, Am. SR. 
862, 15 Ann.Cas. .819; Elterman_v. 
Hyman, 126 N.Y.S. 6, 141 App.Div. 
208; Villone v. Feinstein, 116 N.Y.S. 
384, 132 App.Div. 31; Ramirez v. Bar- 
ton, (Tex.Civ.App.) 41 S.W. 508; 
Aberaman Ironworks v. Wickens, L.R. 
‘4 Ch. 101. 

[a] Lands subject to wife’s in- 
choate right of dower.—Where the 
vendor’s wife did not join in the con- 
tract for the sale of land in which she 
had an inchoate right of dower, the 
lien of the purchaser is not superior 
to her right, and on foreclosure of the 
lien her dower must be admeasured 
and satisfied out of the proceeds of 
the sale, or the lands must be sold 
subject to her right of dower. Villone 
v. Feinstein, 116 N.Y.S. 384, 132 App. 
Div. 31. 
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in the sale and forming a unit with the land,°’ and 
that the len may be enforced against such person- 
alty even though the realty is beyond the reach of 


Where there is no property interest to which lien 
can attach, there obviously cannot be any lien.®° 


[S$ 1586 | da. Payments and Outlays Covered by 
Lien.** The lien of a purchaser under a contract for 


the sale and purchase of real property’? extends 


54 Harding v. 
144, 205 App.Div. 597. 
supra notes 52, 53. 


55. Newcomb y. Title Guarantee & 
Trust Co., (Cal.App.) 21 P.(2d) 456; 
Robards v. Robards, 85 S.W. 718, 27 
Ky.L. 494; Craft vy. Latourette, 49 A, 
711, 62 N.J.Eq. 206. 


{a] Contract for sale of part of a 
tract.—Where a contract is made for 
the sale of a part of a traci of land, 
and the vendor refuses to perform 
the contract, the purchaser is not en- 
tilied to a lien upon the whole tract, 
but is entitled to a lien upon that part 
only which the vendor agreed to con- 
vey. Robards v. Robards, 85 S.W. 
718, 27 Ky.L. 494. 

56. McWilliams v. Jenkins, 72 Ala. 
480; O’Neill v. Bennett, 207 N.W. 543, 
49 S.D. 524. See Bennett v. Coldwell, 
8 Baxt. (Tenn.) 483 (holding that, 
where an administratrix made an un- 
authorized and void sale of property 
of the estate, which sale was after- 
ward set aside, and used the proceeds 
to pay debts of the estate, the pur- 
chaser’s only right was to be sub- 
stituted to the rights of the creditors 
Whose debts were paid with his 
money, and he was not entitled to a 
lien on the land, since it belonged to 
the heirs and the creditors were en- 
titled to have it sold only after the 
personalty of the estate should be ex- 
hausted). Compare Garrett v. Cohen, 
LL INST 129)" 63 Misc. = 450PW 45% 
(where the court adverted to the fact 
that the record title to the land was 
never in the vendor, but was con- 
veyed by the holder to a third person 
instead, and that “in view of these 
circumstances” the purchaser aban- 
doned his claim to equitable relief 
by way of lien). But see Elterman vy. 
Hyman, 126 N.Y.S. 6, 141 App.Div. 208 
(dictum, that although the vendor 
does not have title to the land, but 
only a contract for title, the purchas- 
er has a lien upon the vendor's inter- 
est under such contract and may en- 
force his lien in equity). 

57. Ft. Jefferson Imp. Co. v. Du- 
poyster, 66 S.W. 1048, 112 Ky. 792, 
24 Ky... 1199, 2 L.R.A.N.S. 263. 

58. Giarratano v. MeIlwain, 214 N. 
Y.S. 582, 215 App.Div. 644. 

59. Giarratano v. McIlwain, supra. 

60. Kendrick v. Wheatley, 3 Dana 
(Ky.) 34. 

61. Right to lien where no pay- 
ment has been made see supra § 1583 
text and note 39. 


62. Purchaseyr’s lien in general see 
supra § 1583. 

63. U.S.—Goodrich-Lockhart Co. v. 
Sears, 270 F. 971; Everett v. Mans- 
field, 148 F. 374, 78 C.C.A. 188, 8 Ann. 
Cas. 956 [rev 137 F. 190]. Compare 
Gerstell v. Shirk, 210 F. 223, 127 C.C. 
A. 41 (holding that, where payments 
made represent part of the purchase 
price of both land and chattels, a lien 
on the land may be granted for the 
amount of the consideration which 
was paid upon it where that is ascer- 


And see cases 


Burke, 200*N.Y.S.|/ tainable and separable from the 


to, and covers in amount, all payments on account 
of the purchase price,®* together with interest on 


Z é con- 
sideration for the chattels). A 

Ind.—Stults v. Brown, 14 N.E. 230, 
112 Ind. 370, 2 Am.S.R. 190; Jones v. 
French, 92 Ind. 138; Seller v. Linger- 
man, 24 Ind. 264. 


Ky.—Gossage v. Waddle, 18 S.W. . 
(2d) 975, 230 Ky. 148; Rhinehart v. 
Kelley, 140 S.W. 653, 145 Ky. 470: 
Newman vy. Moore, 21 S.W. 759, 94 Ky. 
147, 15 Ky.L. 1, 42 Am.S.R. 343; Tay- 
lor’s Guardian y. Johnson, 3 Ky.L. 615, 
11 Ky.Op. 464. 


aber a ees v. Atterbury, Harr. 
Mo.—Devore v. Devore, 39 S.W. 68, 
aoe Mo. 181; Stewart v. Wood, 63 Mo. 


N.J.—Goldstein yv. Ehrlick, 124 A. 
761, 96 N.J.Eq. 52. 


N.Y.—Holden v. Efficient Craftsman 
Corporation, 138 N.E. 85, 234 N.Y. 437; 
Ungrich vy. Shaff, 105 N.Y.S. 1013, 119 
App.Div. 843; Occidental Realty Co. 
v. Palmer, 102 N.Y.S. 648, 117 App.Div. 
505 [aff 85 N.B. 1113, 192 N.Y. 588]; 
Davison v. MacDonald, 209 N.Y.S. 145, 
124 Mise. 726 [aff 214 N.Y.S. 825, 216 
App.Div. 759]; Conners vy. Winans, 
204 N.Y.S. 142, 122 Mise. 824; Reid v. 


Johnson, 121..N.Y.S..750; Clark /+v. 
Jacobs, 56 How.Pr. 519. 
N.D.—Skinner v. Scholes, 229 N. 


W. 114, 59 N;Dirl81s 
Or.—Foulkes y. Sengstacken, 158 P. 
952, 163) Pe 3115 83 Oris: 
Tex.—Nellius v. Thompson Bros. 
Lumber Co., (Civ.App.) 156 S.W. 259. 


Wis.—Miswald-Wilde Co. vy. Armory 
Realty Co., 246 N.W. 305 [mod 243 N. 
W. 492 (motion gr 244 N.W. 589)]; 
Waukesha Savings, Building & Loan 
Ass’n v. Hamill, 232 N.W. 877, 234 N. 
W. 879, 203 Wis. 414; Wickman v. 
Robinson, 14 Wis. 493, 80 Am.D. 789. 


Eng.—Rose v. Watson, 10 H.L.Cas. 
672, 11 Reprint 1187. 

Sask.—Bannerman v. Green, 1 Sask. 
L. 394. 

And see cases infra note 64; and 
passim supra §§ 15838-1585; and in- 
fra §§ 1587-1595. 

“The payment of the deposit, or 
part payment to the vendor or his 
agent, creates a lien for the amount 
paid on the vendor’s interest in the 
land, or other property, the subject 
matter of the contract. , This 
lien in the case of a purchaser extends 
to all instalments of the purchase 
money.” Fry Spec. Perf. §§ 1479, 1482 
[quot Elterman v. Hyman, 84 N.E. 
O87 192) NX. Lis, pies 2 ese 
862, 15 Ann.Cas. 819]. 

[a] Payments to a stakeholder are 
within the rule. Everett v. Mansfield, 
148 F. 374, 78 C.C.A. 188, 8 Ann.Cas. 
956 [rev 187 F. 190]; Gossage v. Wad- 
dle, 18 S.W.(2d) 975, 230 Ky. 148. 

[b] Premature payments. — (1) 
Where money is paid by a purchaser 
of land prematurely, before convey- 
ance, it is a charge upon the estate in 
the hands of the vendor. Payne y. 
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such payments where the purchaser is entitled to. 
recover interest,°* and also any amounts which he 
may be entitled to recover on account of improve- 
ments erected by him on the land®® or on account of 
necessary expenses ineurred and other outlays, 
but not outlays which, although actually made, were 
not necessary to the preservation of the property or 
Similarly, where the pur- 
chaser, pursuant to the terms of his contract, has 
discharged an encumbrance on the land, his len 


required by the contract.°7 


Atterbury, Harr. (Mich.) 414; Devore 
v. Devore, 39 S.W. 68, 138 Mo. 181; 
Stewart v. Wood, 63 Mo. 252; Clark 
v. Jacobs, 56 How.Pr. (N.Y.). 519; 
Rose v. Watson, 10 H.L.Cas. 672, 11 
Reprint 1187. (2) The same is true 
of a premature part payment, and it 
operates as a lien pro tanto. Devore 
v. Devore, supra. 

[c] Payment in services under an 
agreement whereby the price is to be 
paid in services is within the rule. 
Wickman v. Robinson, 14 Wis. 4938, 
80 Am.D. 789. 

64. U.S.—Everett v. Mansfield, 148 
F. 374, 78 C.C.A, 188, 8 Ann.Cas. 956 
[rev 137 F. 190]. 

Ala.—Flinn v. Barber, 64 Ala. 193. 


Ind.—Dart v. McQuilty, 6 Ind. 391. 


Ky.—Griffith v. Depew, 3 A.K. 
Marsh. 177, 13 Am.D. 141. 
N.Y.—Reid v. Johnson, 121 N.Y.S. 


750. 

Tex.—Galbreath v. Reeves, 18 S.W. 
696, 82 Tex. 357. 

Wis.—Miswald-Wilde Co. v. Armory 
Realty Co., 246 N.W. 305 [mod 243 N. 
W. 492 (motion gr 244 N.W. 589) ]. 

Eng.—Rose v. Watson, 10 H.L.Cas. 
672, 11 Reprint 1187. 

Sask.—Bannerman v. Green, 1 Sask. 
1. 1394. 

Right to recover interest on pur- 
chase money paid see infra § 1630. 

65. U.S.—King’s Heirs v. Thomp- 
son, 9 Pet. 204, 9 L.Ed. 102. 


Ala.—Hickson v. Lingold, 47 Ala. 
449; Bailey v. Jordan, 32 Ala. 50. 

Ill.—Murray v. Hill, 60 Ill.App. 80. 

Ky.—Rhinehart v. Kelley, 140 S.W. 
6538, 145 Ky. 470; Brown y. East, 5 T. 
B.Mon. 405; Griffith v. Depew, 3 A.K. 
Marsh. 177, 13 Am.D.\141; ' Burch ‘v. 
Bureh, 49° S.w. 798, 20 Ky.Ls 1614; 
Taylor’s Guardian v. Johnson, 3 Ky. 
L, 615, 11 Ky.Op. 464. 

N.Y.—Gibert v. Peteler, 38 N.Y. 165, 
97 Am.D. 785; Conners v. Winans, 204 
INeYeS: 142° 1122 Mise '82447 Reid tv. 
Johnson, 121  N.¥.S. 750. See Oc- 
cidental Realty Co. v. Palmer, 102 N. 
Y.S. 648, 117 App.Div. 505 [aff 85 N.E. 
1113, 192 N.Y. 588] (apparently recog- 
nizing the rule). 

N.D.—Skinner v. Scholes, 229 N.W. 
114, 59 N.D. 181; Company A, First 
Regiment, National Guard Training 
School v. State, 224 N.W. 661, 58 N.D. 
66. 

Or.—Tyler v. Cate, 45 P. 800, 29 Or. 
515. 

Eng.—Neesom y. Clarkson, 4 Hare 
97, 30 Eng.Ch. 97, 67 Reprint 576. 


Recovery for improvements in gen- 
eral see infra § 1632. 


66. Goodrich-Loekhart Co. v. 
Sears, 270 F. 971; Gerstell v. Shirk, 
OO Muee2o, bar C.@.Are 41s Caldwell iv. 
Rainey, 6 Ky.L. 601; Foulkes v. Seng- 
stacken, 158 P. 952, 163 P. 311, 83 Or. 
HaESS 


[a] Rent paid to claimant.—Where 
a vendor sold two tracts of land, con- 
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veying one and agreeing to convey the 
other as soon as title and possession 
could be obtained, but failing to ob- 
tain the title to the latter tract the 
entire contract was rescinded by the 
parties, and upon a settlement, which 
included rent for both tracts, the ven- 
dor was found to be indebted in a 
small sum to the purchaser, and sub- 
sequent to the adjustment the pur- 
chaser was compelled to pay rent to 
a claimant of the tract which was 
never conveyed, it was held that the 
purchaser was entitled to a lien on 
the tract conveyed to him, not only 
for the amount found due him upon 
settlement, but for the amount of the 
rent he was subsequently compelled 
Weel Caldwell v. Rainey, 6 Ky.L. 


Recovery of necessary outlays and 
be (said td in general see infra §§ 1631, 
32. 


67. Rhinehart v. Kelley, 140 S.W. 
653, 145 Ky..470; Goldstein v. Ehr- 
lick, 224A.» 761,°916 Nid. Mae 52+. Un- 
erichitve Shaft, 105 sNayeS, 210035 9219 
App.Div. 843; Occidental Realty Co. 
v. Palmer, 102 N.Y.S. 648, 117 App. 
Diver 505) [athssby NCE Lise Lo 2) Noy. 
588]; Ryder v. Coburn, 62 N.Y.S. 343, 
47 AppDiv. 1182) Hirev) 60) IN Yost! (535; 
29 Mise. 377]; Davison v. MacDonald, 
209 N.Y.S. 145, 124 Misc. 726 [aff 
214 N.Y.S. 825, 216 App.Div. 759]. 


[a] Repairs not necessary to pre- 
Serve property are not covered. Ry- 
der v. Coburn, 62 N.Y.S. 348, 47 App. 
eae 182 [rev 60 N.Y.S. 535, 29 Misc. 

tells 


[b] Costs of examining title-—The 
lien cannot be extended so as to cover 
the costs of examining the title, al- 
though it is an item of the purchaser’s 
damages. Goldstein v. Ehrlick, 124 
A. 761, °96 UNJ.id. 523 Ungerich! Vv. 
Shaff, 105 N.Y.S. 1013, 119 App.Div. 
843; Occidental Realty Co. v. Palmer, 
102 N.Y.S. 648, 117 App.Div. 505 [aff 
85 NB. £113,192 NY. 5887; Davison 
v. MacDonald, 209 N.Y-S. 145, 124 
Misc. 726 [aff 214 N.Y.S. 825, 216 App. 
Div. 759]. But see Reid v. Johnson, 
121 N.Y.S. 750 (where the lien was 
allowed to cover the expenses of a 
survey and of an examination of the 
title). 


68. Ludlow v. Grayall, 11 Price 58, 
147 Reprint 400. Compare James v. 
Burbridge, 10 S.E. 396, 38 W.Va. 272 
(holding that, where a purchaser of 
land, pursuant to his contract, pays 
a lien on it, binding his vendor’s es- 
tate in it, and afterward procures its 
owner, to whom he paid it, to assign 
it to him in writing, and then sues 
to enforce it against the land, setting 
it up in his bill and relying on the 
assignment as his ground for relief, 
and praying for a sale of the land and 
general relief, and the answer and 
evidence show such payment without 
assignment, and the subsequent as- 
signment, such purchaser is entitled 
under his bill, on the theory of sub- 
rogation, to be decreed his debt). 


69. Holden v. Efficient Craftsman 


covers the amount of such payment.°® 
not cover the loss of probable or expected profits.®® 


[§ 1587] e. Nonattachment or Loss of Lien.7° No 
lien for purchase money or other outlays attaches in 
favor of a purchaser under a contract for the sale 
and purchase of land where the purchaser ,is not 
entitled to recover his payments,™! as where he aban- 
dons the contract, or refuses to perform it according 
to its terms,*? or where he is guilty of fraud or 
misconduet,** or is otherwise at fault.74 


[§§ 1586-1587 


The len does 


A pur- 


| Corporation, 138 N.E. 85, 234 N.Y. 437; 


Miswald-Wilde Co. v. Armory Realty 
Co., (Wis.) 246 N.W. 305 [mod 243 N. 
W. 492 (motion gr 244 N.W. 589)]. 

70. Rescission of contract at in- 
stance of purchaser as defeating right 
to lien in New York see supra § 1583 
note 29 [a]. 

71. See cases infra notes 72-74. 


Right to recover purchase money 
in general see supra §§ 1555-1582. 


72. Fla.—Tuttle v. Ehrehart, 137 
So. 245, 247, 102 Fla. 1129 [quot Cye]. 


Aevi Sade a v. Jacobs, 56 How.Pr- 


Ohio.—Carter v. Cook, Wright 443. 


Wash.—Kane v. Gwinn Inv. Co., 212 
PB. 256, 123 Wash. 320. 


Eng.—Dinn v. Grant, 5 De G.&Sm. 
451, 64 Reprint 1194. 


Compare Merrill v. Merrill, 35 P. 
768, 37 P. 392, 103 Cal. 287 (holding, 
where the purchaser had made de- 
fault in payment and the vendor had 
thereupon treated the contract as at 
an end, that the purchaser, although 
he recovered a judgment for the pur- 
chase money paid, was not also en- 
titled to a lien, since he himself had 
been guilty of a breach of the con- 
tract). 


73. Elliott v. Scoville’s Assignee, 
139 S.W. 806, 144 Ky. 584; Van Horn 
v. Stuyvesant, 100 N.Y.S. 547, 50 Misc. 
432; Clark v. Jacobs, 56 How(‘Pr. (N. 
Y.) 519; Wright v. Dufield, 2 Baxt. 
(Tenn.) 218; Whitbread v. Watt, 
EL902 TT LCh e835: 


[a] Where contract was procured 
through fraud or imposition on the 
part of the purchaser, he will not be 
allowed to avail himself of the lien. 
Wright v. Dufield, 2 Baxt. (Tenn.) 218. 


{b] Trustee purchasing trust es- 
tate.—(1) Where a trustee purchases 
the trust estate in violation of his 
duty for his own advantage, he is 
not entitled to the benefit of a pur- 
chaser’s lien for his payments. Clark 
v. Jacobs, 56 How.Pr. (N.Y.) 519% 
(2) Purchase of trust property by 
ESS in general see Trusts §§ 642— 


74 Merrill v. Merrill, 35 P. 768, 37 
P. i392.) 103 Cal.. 2873> Vans Horney 
Pepe eee 100 N.Y.S. 547, 50 Mise. 


[a] By wrongfully rejecting a title 
as unmarketable, a purchaser defeats 
his right to a lien. Van Horn vy. Stuy- 
vesant, 100 N.Y.S. 547, 50 Mise. 432. 


_ (b] Purchaser who makes default. 
im payment of installment cannot 
claim a lien for purchase money paid, 
under Civ. Code, § 3050, authorizing a 
lien for such purchase money as the 
purchaser may be entitled to recover 
back “in case of failure of considera- 
tion.” Merrill v. Merrill, 35 P. 768, 
Si jE woe, LOS Calin 2 8k 


Default or delay on part of pur- 
chaser as affecting right to recover 
por nage money see supra §§ 1577— 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1587-1590] 


chaser who knew at the time of the sale that his ven- 
dor had no title to the land cannot claim a lien for his 
purchase money,’* and he is not entitled to a lien 
for sums paid in discharging encumbrances of the 
existence of which he had knowledge at the time of 
purchase,‘® except as the discharge of such encum- 
brances is done in performance of the terms of the 
contract.*7 Ordinarily, no lien attaches where the 
vendor has no legal right or power to convey;78 and 
this rule has been applied in the case of a sale by 
a married woman,’® although, according to other 
authorities, a lien attaches in such case even though 
the vendor cannot lawfully convey.8° Where the 
sale was made by an unauthorized agent, and the 
owner has received no part of the purchase money, 
there is no lien.81_ Moreover, a purchaser otherwise 
entitled to a lien loses his right where he voluntarily 
surrenders the premises to the vendor and takes his 
personal responsibility for the payments made,®? 
or where he waives or loses his right to sue for the 
return of the purchase money.®? 


[§ 1588] f. Lien Where Contract Is Oral. A pur- 
chaser under an oral contract for the sale and pur- 
chase of real property who is entitled to recover pay- 


75. Bennett y. Coldwell, 8 Baxt. 


(Tenn.) 483. 
76. Et. Jefferson Imp. Co. v. Du- 
poyster, 66 S.W. 1048, 112 Ky. 792, 24 


Ky.L. 1199, 2 L.R.A.N.S. 263; Miller v. 
Sautelle vy. 
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judged invalid, to a lien on the land 
for the value of the property. Wright 
eB Begley, 101° SW. 342, 31° Ky.L. 


80. Felkner v. Tighe, 39 Ark. 357; 


[66 C.J.] 1501 


ments made in pursuance of the contract*+ has the 
same right to a lien upon the land for the amount 
thereof that a purchaser under a written contract 
has,** except, it has been held, that if he has not 
been placed in possession he is not entitled to a lien.’® 


[§ 1589] g. Right of Subpurchaser or Subsequent 
Purchaser to Lien. Apart from questions of prior- 
ity,*“ a subpurchaser, or purchaser from a purchaser, 
of land,** or a subsequent purchaser from the ven- 
dor,*® has the same right to a lien for payments 
made in pursuance of his- contract of purchase as 
has any other purchaser,®® to the extent of his ven- 
dor’s interest in the land.9? 


[§ 1590] h. Priority of Lien—(1) In General. 
The lien of a purchaser under a contract for the sale 
and purchase of real property cannot affect rights of 
third persons existing at the time the contract was 
made,®* such as dower rights of the vendor’s wife,®* 
or the rights of purchasers of part of the land at a 
judicial sale to satisfy preéxisting liens,®* and such 
rights are superior to that of the purchaser under 
his hen, except where the purchase was induced by 
their concealment.®® Moreover, the hen of the pur- 


Rreoue: 218 N.Y.S. 644, 218 App.Div. 


Right of subpurchaser paying ven- 
dor’s lien to be subrogated thereto sce 
Subrogation § 105. 


Pridden, 3 Jur.N.S, 78. K Carlisle, 13 Lea (Tenn.) 89. Ft. Jefferson Imp. Co. v. Du- 
77.) Ludlow v, Grayall, 11 Price 58). 955° 5 Heber v- Smith, 2 Head (Tenn.) | poyster, 66 S.W. 1048, 112 Ky. 792, 24 

147 Reprint 400. ? : Key.) 11995 Dee RAIN: S302'68e 
Payments in discharge of en- ete F tee v. Begley, 101 S.W. 342, [a] Purchaser of whole tract after 
KYL. : sale of portions to others.—Where one 


cunibrance in accordance with con- 
tract as covered by lien see supra § 


82. Titsworth v. Titsworth, Clarke 


of Several tenants in common sold 


Ch. (N.Y.) 272; Carter v. Cook, Wright 


1586. 
; (Ohio) 448. 

78. Paton v. Robinson, 71 A. 730, i 
81 Conn. 547; Wright v. Begley, 101 83. Johnson vy. Duncan, 2 How.Pr. 
S.W. 342, 31 Ky.L. 53; McDowell v.| N-S. (N.Y.) 366. 

Neal, 5 Ky.L. 331; Ruimfelt v. Clem- [a] Laches.—A party to a contract 
ens, 46 Pa. 455. for the purchase of land has no 


[a] Unauthorized sale by widow.— 
Plaintiff purchased certain land from 
a widow which had belonged to her 
deceased husband, paying six hundred 
dollars, which she used for her per- 
sonal expenses and four hundred dol- 
lars to satisfy a mortgage on the land. 
The title was in fact in the husband’s 
heirs, and they owed no debt charge- 
able against the land, nor did the 
widow have any authority to contract 
or create a lien on their interest. It 
was held that plaintiff had no lien on 
the land for the part of the price paid 
to the widow, although the husband’s 
equity in the land might have been 
taken for the widow’s support dur- 
ing her life. Paton y. Robinson, 71 A. 
730, 81 Conn. 547. 

{b] Grantee of expectancy is not 
entitled to a lien on the property for 
money advanced, the grantor having 
had no power to convey. McDowell v. 
Neal, 5 Ky.L. 331. And see cases infra 
note 79. 

and which vendor cannot legally 
convey as subject to lien see supra § 
1585. 


79. Wright v. Begley, 101 S.W. 342, 
31 Ky.L. 53; Rumfelt v. Clemens, 46 
Pa, 455. 


[a] Thus, where land of a married 
woman was sold by deed executed un- 
der power of attorney given by her 
and void under the statute, and prop- 
erty given by the purchaser as a con- 
sideration for the conveyance was de- 
livered to such married woman’s hus- 
band, who disposed of the same with- 
out her consent, the grantee is not 
entitled, on the conveyance being ad- 


equitable lien for the amount paid on 
the execution of the contract, where 
he has jiost the right to enforce such 
contract by his own laches. Johnson 
v. Duncan, 2 How.Pr.N.S. (N.Y.) 366. 


Waiver or loss of right to recover 
purchase money see supra § 1582. 


84. Recovery of purchase money 
where contract is oral see supra § 
1558. 

85. Elliott v. Walker, 140 S.W.:51, 
145 Ky. 71; Usher’s Ex’r v. Flood, 83 
yt cob 2m fare TusSeWia U82) oi2e Keys, 
721]; Clough v. Clough, 3 B.Mon. 
(Ky.) 64; Brown v. East, 5 T.B.Mon. 
(Ky.) 405; Lyttle v. Davidson, 67 S.W. 
34, 23 Ky.L. 2262; Walker’s Assignee 
v. Walker, 55 S.W. 726, 21 Ky.L. 1521; 
Taylor’s Guardian v. Johnson, 3 Ky.L. 
615, 11 Ky.Op. 464; Vaughn v. Vaughn, 
45 S.W. 677, 100 Tenn. 282; Treece v. 
Treece, 5 Lea (Tenn.) 221; Hilton v. 
Dunean, 1 Coldw. (Tenn.) 313 [overr 
McNew v. Toby, 6 Humphr. (Tenn.) 
27]; Sneed v. Bradley, 4 Sneed (Tenn.) 
301; Chrisenberry v. Wylie, (Tenn. 
Ch.A.) 54 S.W. 49; Schneider v. Reed, 
101 N.W. 682, 123 Wis. 488. 


Right to lien in general see supra § 
83. 


86. Elliott v. Walker, 140 S.W. 51, 
145 Ky. 71; Bishop v. Martin, 65 S. 
W. 807, 23 Ky.L. 1494. 

87. Priority of lien of: 

Purchaser as against rights of sub- 

sequent purchasers see infra § 1591. 
Subpurchaser as against original pur- 

chaser see infra § 1592. 

88. Blackburn’s Heirs v. Penning- 
ton, 8 B.Mon. (Ky.) 217; Epstein v. 


specific parcels of the land to different 
persons, and afterward sold the en- 
tire land to another, his cotenants will 
not be allowed to ratify the sales of 
the specific parcels, and thus allot 
them to the vendor in full of his in- 
terest, so as to deprive the purchaser 
of the whole tract of his lien upon the 
vendor’s interest for purchase money 
paid. Ft. Jefferson Imp. Co. v. Du- 
poyster, 66 S.W. 1048, 112 Ky. 792, 24 
Ky.L. 1199, 2 L.R.A.N.S. 263. 

90. Purchaser’s right to lien in 
general see supra § 1583. 


91. See cases supra notes 88, 89. 


Property and interest subject to lien 
in general see supra § 1585, 

92. Villone v. Feinstein, 116 N.Y.S. 
384, 1382 App.Div. 31. And see cases 
infra notes 93, 94. 


93. Villone v. Feinstein, 116 N.Y.S. 
384, 132 App.Div. 31. 


[a] Rule applied.—The lien of the 
purchaser is not superior to the in- 
choate or consummate dower of the 
vendor’s wife, where she did not join 
in the contract, and on foreclosure the 
widow’s dower must be admeasured 
and satisfied out of the proceeds of 


sale, or the premises must be sold 
subject to the dower. Villone vy. Fein- 
stein, 116 N.Y.S. 384, 132 App.Div. 
Bye 


Priority of dower rights in general 
see Dower §§ 81-104. 


94. Ft. Jefferson Imp. Co. y. Du- 
poyster, 66 S.W. 1048, 112 Ky. 792, 24 
Ky.L. 1199, 2 L.R.A.N.S. 2638. 


95. Tolley v. Guerin, [1926] Can.S. 
C. 566, [1926] 4 Dom.L.R. 625. 


[a] Mortgagee concealing exist- 
ence of mortgage. — Where a mort- 
gagee induces a purchaser to buy the 
mortgaged land from the mortgagor, 
by concealing the existence of the 
mortgage, and the purchaser is sub- 


1502 [66 C.J.] 
chaser is subordinate to that of a judgment rendered 
or attachment issued, in a proceeding against his ven- 
dor, after the making of the contract,®® unless he 
has become invested with a full equitable title,®” 
which can be acquired only by payment of the entire 
purchase price;®* and, a fortiori, if the contract 
passes no equitable or legal title to him, his lien is 
not entitled to priority.°® The hen of the purchas- 
er is also subordinate to the rights of a holder of 
a note given for the purchase price,! and to the 
rights of a judgment ereditor of the purchaser, seek- 
ing to subject the latter’s interest to the payment of 
the judgment.2 It has been held that, where the 
land is a homestead of the vendor, exempt by law 
from liability for his debts, the purchaser’s lien is 
subordinate to a lien given the vendor for rents 
collected by the purchaser while he was in posses- 
sion of the land.® 

[§ 1591] (2) As against Rights of Subsequent 
Purchasers.4 The lien of a purchaser, under a con- 
tract for the sale and purchase of real property,® 
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[§§ 1590-1592 


exists as against subsequent purchasers or mortga- 
gees of the property from the vendor with knowledge 
or notice of the contract or the payments by the 
purchaser, and the land in their hands is subject to 
the lien,® except where a conveyance to them has 
been made by the vendor at the direction of the orig- 
inal purchaser, or payment has been received at 
his direction;? but the rights of a purchaser in good 
faith and without notice are superior to the lien 
of the original vendee.§ 


[§ 1592] (3) Lien of Subpurchaser. The lien of 
a subpurchaser, or purchaser from a purchaser, of 
land for payments made by him under his contract 
of purchase? where the title of his vendor, the orig- 
inal purchaser, fails, is superior to the lien of such 
original purchaser.!° It has been held that the sub- 
purchaser’s lien is likewise superior to the lien of the 
original vendor for the purchase money, to the extent 
of payments made by such snbpurchaser without 
knowledge or notice of the rights of the original 
vendor.'? 


sequently evicted by creditors of the 
mortgagor, he is entitled to a lien 
prior and superior to that of the con- 
cealed mortgage. Tolley v. Guerin, 
11926] Can.S.C. 566, [1926] 4 Dom.L. 
R. 625. 

96. Fulkerson v. Taylor, 46 S.K. 
309, 102 Va. 314. Compare Newberry 
v. French, 36 S.E. 519, 522, 98 Va. 479 
(where the court, holding that the 
vendee was entitled to have the con- 
tract rescinded and to a decree for the 
amount of his payments, added: “but 
inasmuch as said contract was never 
recorded, and liens have since been 
acquired, said decree will not be made 
a charge upon'the land in question”). 


{a] Statute giving lien for pay- 
ments mado before notice of unrecord- 
ed Geed or writing does not give the 
purchaser priority over the lien of a 
judgment rendered against the vendor 
after the making of the contract. 
Fulkerson v. Taylor, 46 S.E. 309, 102 
Va. 314. 


97. Fulkerson v. Taylor, supra. 
98. See supra § 262. 
99. Voorheis v. Hiting, 22 S.W. 80, 


15 Ky.L. 161 


1. Wells v. Porter, 5 B.Mon. (Ky.) 
416. 

2. Wells v. Porter, supra. 

3. McWilliams v. Jenkins, 72 Ala. 
480. 

Vendor or purchaser as entitled to 
yeuts and profits see supra §§ 792- 
798. 

4. Right of subsequent purchaser 
to lien see supra § 1589. 


5. Purchaser’s lien in general see 
supra § 1583. G 

6. Ind.—Shirley  v. 
Blackf. 452. 

Iowa.—Larson vy. Metcalf, 207 N.W. 
382, 384, 201 Iowa 1208, 45 A.L.R. 344 
[cit Cyc]. 

Ky.—Lowe v. Maynard, 115 S.W. 
214: Clough v. Clough, 3 B.Mon. 64; 
Walker’s Assignee v. Walker, 55 S.W. 
T26,0o4 Kyila hoods 

Mich.—Hafner v. A. J. Stuart Land 
Co., 224 N.W. 630, 246 Mich. 465. 

Mo.—Stewart v. Wood, 63 Mo. 252. 

N.Y.—Clark v. Jacobs, 56 How.Pr, 
519. 

N.D.—Skinner v. Scholes, 229 N.W. 
114, 59 N.D. 181. 


Shirley, 7 


Ohio.—Franklin Finance Co. v. Bow- 
den, 172 N.E. 698, 699, 36 Ohio App. 
LO fener Cyey: 
sot Sautelle v. Carlisle, 13 Lea 


Wash.—tIhrke vy. Continental Life 
Ins. & Inv. Co., 157 P. 866, 91 Wash. 
342, L.R.A.1916F 430. 

Wis.—Wickman v. Robinson, 14 
Wis. 498, 80 Am.D. 789. 


Eng.—Whitbread v. Watt, [1901] 1 
Ch) OP fafitiloo2d Wl (Chas35i. 


[a] Rule applied.mWhere, pursu- 
ant to a provision in the contract, the 
purchaser rescinds the contract, he 
has a lien on the land for the purchase 
price paid as against an assignee of 
the vendor who is not a purchaser for 
value and without notice. Whitbread 
v. Watt, [1901] 1 Ch. 911 [aff [1902] 1 
Ch. 835]. 


[b] Where contract has been re- 
corded (1) the vendee’s lien is super- 
ior to the rights of a subsequent pur- 
chaser of the property, and he “is en- 
titled to the same remedy, as against 
the [subsequent] purchaser, that he 
would have if no conveyance had been 
made.” Wickman v. Robinson, 14 
Wis. 493, 496, 80 Am.D. 789. (2) 
Record as notice to subsequent pur- 
Oeece in general see supra §§ 968— 
010. 


7 Stewart v. Wood, 63 Mo. 252. 


[a] Direction to reseil without au- 
thority to convey or receive payment 
distinguished.—Where the vendor, 
after receipt of the purchase price, 
but before transfer of title, receives 
authority from the purchaser to sell 
and convey to another, or to receive 
from him the entire purchase money, 
the original purchaser has no lien on 
the land for the purchase price paid 
by himself; but the mere power given 
by him to the vendor to sell, without 
more, does not carry with it the power 
either to make the deed or take the 
whole consideration paid; and where 
no further power is conferred the 
original purchaser retains such lien 
against the land, notwithstanding sale 
and conveyance by the vendor, and his 
receipt of purchase money, the gran- 
tee having notice of the purchaser’s 
claim. Nor is the rule affected by the 
fact that the vendor retains the legal 
title; since he holds it merely in trust 
and cannot part with it except by the 
purchaser’s direction and consent. 
Stewart v. Wood, 63 Mo. 252. 


8. Voorheis v. Hiting, 22 S.W. 80, 
15 Ky.L. 161; Fowles v. Bentley, 115 
S.W. 1090, 135 Mo.App. 417; Weinberg 
v. Schrank, 100 N.Y.S. 800, 115 App. 
Div. 247 [aff 84 N.H. 1122, 191 N.Y. 


539]; Davis v. Vass, 35 S.H. 826, 47 
W.Va. 811. 
[a] Where contract is oral and 


purchaser is not in possession, so that 
there is nothing to put a subsequent 
purchaser upon inquiry as to the 
rights of the original purchaser, the 
latter’s lien is subordinate to the 
rights of the subsequent purchaser. 
Mga t v. ‘Hiting, 22 S.W. 80, 15 Ky. 


[b] What constitutes bona fide 
purchase.—(1) Plaintiff was induced 
by fraudulent representations to con- 
tract for the purchase of certain prop- 
erty from R and to make a certain 
cash payment. % was not the owner 
and, after the execution of the con- 
tract, he made a contract to purchase 
the property from M, acting as agent 
of L, who had acted at the same time 
as plaintiff's agent. M, however, had 
no title. Afterward, R agreed to sell 
to defendants Land S. At this time S 
employed an attorney to examine the 
title, who had been previously em- 
ployed by all the parties with refer- 
ence to plaintiff’s contract, and who 
had knowledge of the fraudulent sale 
to plaintiff. R’s contract with M was 
thereafter assigned to defendant A, 
acting as agent for defendants L and 
Ss, and thereafter defendant S and 
wife acquired title through mesne 
conveyances and contracts from M. 
It was held that S, although charge- 
able with notice of the knowledge of 
his attorney with reference to the 
fraudulent sale to plaintiff, was never- 
theless a purchaser in good faith, and 
his rights were not subject to an equi- 
table lien in favor of plaintiff for the 
earnest money paid by the plaintiff. 
Weinberg v. Schrank, 100 N.Y.S. 800, 
115 App.Div. 247 [aff 84 N.E. 1122, 
191 N.Y. 539]. (2) Bona fide pur- 
Ga in general see supra §§ 905— 


9. Right of subpurchaser to lien 
See supra § 1589. - 
10. Madeira’s Heirs v. Hopkins, 12 
B.Mon. (Ky.) 595. 
ii. ) Wares v.2' Curry,’ 67 Ala.e 24e 
De Pi v. Frenaye, 5 Stew.&P. (Ala.) 
Priority of vendor’s lien and rights 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ere 


§§ 1593-1595] 


[§ 1593] i. Enforcement of Lien—(1) In Gener- 
al. The jurisdiction to enforce the lien of a pur- 
chaser under a contract for the sale and purchase of 
real property is in equity,!2 and not in a court of 
law,** and is invoked, in like manner to the case of 
a vendor’s lien,‘ by a suit to foreclose, or other 
equitable proceeding,!® against all persons whose 
be subjected to the 


interest in the land is sought to 
lien.16 ; 


Conditions precedent. 


of subsequent purchasers in general 
see supra §§ 1130-1156. 

12, Ind.—Shirley v. 
Blackf. 452. 

Ky.—Wright v. Swayne, 
441. 

Md.—Ahrens v. Ijams, 142 A. 489, 
156 Md. 1. 

Mich.—German Bundesheim Soc. v. 
Schmidt, 218 N.W. 664, 242 Mich. 139; 
Payne v. Atterbury, Harr. 414. 

Mo.—Devore y. Devore, 39 S.W. 68, 
138 Mo. 181. 

N.Y.—Elterman v. Hyman, 126 N.Y. 
S. 6, 141 App.Div. -208; Villone v. 
Feinstein, 116 N.Y.S. 384, 132 App. 
Div. 31; Ungrich v. Shaff, 105 N.Y.S. 
1013, 119 App.Div. 8438; Occidental 
Realty Co. v. Palmer, 102 N.Y.S. 648, 
117 App.Div: 505 [aff 85 N.E. 11138, 192 
N.Y. 588]. 

Tenn.—Rhea v. Allison, 3 Head 176; 
Pilcher v. Smith, 2 Head 208. 

And see cases infra note 13. 

12. John Ringling Estates, Inc., v. 
White, (Fla.) 141 So. 884; Lonzello 
v. D’Amato, 154 A. 336, 107 N.J.Law 
422, 

fa] “Courts of common law do not 
take cognizance of the equitable doc- 
trine of vendee’s lien.’”’ Lonzello v. 
D’Amato, 154 A. 336, 107 N.J.Law 422. 

14. Hafner v. A. J. Stuart Land 
Co., 224 N.W. 630, 632, 246 Mich. 465 
[eit Cyc]. 

Enforcement of vendor’s lien see 
supra §§ 1204-1315. 

Purchaser’s lien as counterpart of 
vendor’s lien see supra § 1584. 

15. Ind.—Shirley v. Shirley, 7 
Blackf. 452. 


Mich.—Heppner v. Smith, 213 N.W. 
119, 238 Mich. 245; Payne v. Atter- 
bury, Harr. 414. 


Mo.—Devore v. Devore, 39 S.W. 68, 
138 Mo. 181. 


N.Y.—Elterman v. Hyman, 84 N.E. 
937, 192 N.Y. 113, 127 Am.S.R. 862, 15 
Ann.Cas. 819; Forsyth Leasing Co. v. 
Sacks, 233 N.Y.S. 395, 225 App.Div. 
440: Ungrich v. Shaff, 105 N.Y.S. 1013, 
119 App.Div. 843. See Rifkin v. Ed. 
Zit Holding Corporation, 244 N.Y.S. 
218, 230 App.Div. 767 (holding that 
the proceeding is in effect one to fore- 
close an equitable mortgage); Elter- 
man v. Hyman, 126 N.Y.S. 6, 141 App. 
Div. 208 (recognizing the rule, but 
holding that plaintiff may recover 
even though, under the pleadings, the 
action may be regarded as at law, 
where it is in fact tried as an equita- 
ble action without objection). 


Shirley, 7 
5 B.Mon. 


A purchaser suing to en- 
force his lien need not comply with the conditions 
precedent to a rescission of the contract,!7 the as- 
sertion of the lien being an affirmanee of the contract 
rather than a repudiation or rescission thereof.1’ 


Limitation of actions. For the purpose of apply- 
ing a statute of limitation, the purchaser’s lien is 
to be deemed to accrue from the time he elects to 
terminate the contract because of the vendor’s de- 
fault, and not from the time of such default.!® 
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lien.?3 


Tenn.—Rhea v. Allison, 3 Head i76; 
Pilcher v. Smith, 2 Head 208. 


Eng.—Mackreth v. Symmons, 
Ves.Jr. 329, 33 Reprint 778. 

See Wickman v. Robinson, 14 Wis. 
493, 80 Am.D. 789 (holding that the 
remedy is of the nature of a fore- 
closure, by a Sale of the property to 
collect the amount due). 


“The equitable ownership [of the 
purchaser J] . is converted into 
money by a judicial sale of the ven- 
dor’s interest, which in effect is the 
foreclosure of an equitable mortgage.” 
Elterman v. Hyman, 84 N.E. 937, 192 
N.Y. 113, 125, 127 Am.S.R. 862, 15 Ann. 
Cash S19: 

fa] Suit as affirmance and not 
rescission of contract.—'‘The vendee 
does not rescind when without fault 
he goes into a court of equity and in- 
sists on a right springing from the 
contract and payment thereon pursu- 
ant to its terms. He does not repudi- 
ate the contract, but stands on it ard 
affirms it as the foundation of the 
right he seeks to enforce, as fully as 
if he sought entire specific perform- 
ance. . . . He asks for partial per- 
formance by the enforcement of the 
trust created by the contract and pay- 
ment as provided thereby. He does 
not sue for money had and received, 
but to enforce a lien on land into 
which the money went. Nor does he 
rescind the contract, which is the 
source of his lien, by seeking to en- 
force it to the only extent now pos- 
sible . but he demands that equi- 
ty should give him the interest in the 
land that he acquired by the contract 
and payment.” Elterman v. Hyman, 
84 N.B. 987, 192 N.Y. 113, 126, 127 Am. 
S.R.. 862, 15 Ann.Cas. 819. See For- 
syth Leasing Co. v. Sacks, 233 N.Y.S. 
395, 225 App.Div. 440 (to saine effect) ; 
Davis v. William Rosenzweig Realty 
Operating Co., 84 N.E. 943, 192 N.Y. 
128, 127 Am.S.R. 890, 20 L.R.A.N.S. 
819 (recognizing rule). 

[b] Counterclaim in vendor’s suit 
for specific performance.—Where the 
purchaser, in a suit by the vendor for 
specific performance, interposes a 
counterclaim for the purchase money, 
a lien may be decreed in his favor, 
where the counterclaim is sustained, 
for the amount of his payments on 
the purchase price. Ungrich y. Shaff, 
105 N.Y.S. 1013, 119 App.Div. 843. 


[ec] Bill for account.—It has been 
held that where a party put in posses- 
sion of land by the owner, upon an in- 
valid sale, which the owner fails or 
refuses to complete, has paid the pur- 
chase money and made improvements 
in expectation of the performance of 


15 


[§ 1595] (8) Relief Granted. 
wherein a purchaser under a contract for the sale 
and purchase of land elaims a lien for payments made 
by him under the contract, the decree should not 
merely give a lien, but should subject the land to 
sale for the repayment of the amounts for which the 
purchaser is entitled to have a lien.?* Where, pur- 
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[§ 1594] (2) Pleading. The bill or complaint, in 
a proceeding for the enforcement of a purchaser's 
lien on land, must set forth facts showing a right 
to the relief sought,?° including the making of the 
payments for the amount of which he claims a lien.?! 
A bill for specifie performance, which cannot be 
granted under the facts of the case, will sustain a 
decree for the imposition and enforcement of a lien 
where the bill also asks for general relief.?? 


_ Wariance. A material variance between the plead- 
ings and proof is fatal to the enforcement of the 


In a proceeding 


the contract, a court of equity will di- 
rectly and actively, upon a bill filed 
against the owner for an account, re- 
store the purchase money and make 
compensation for the full value of the 
improvements to the extent to which 
they have enhanced the value of the 
land, deducting rents and profits, and 
will hold the land as subject to a lien 


therefor. Rhea vy. Allison, 3 Head 
(Tenn.) 176. 
16. Ft. Jefferson Imp. Co. v. Du- 


poyster, 66 S.W. 1048, 112 Ky. 792, 24 
Ky. 1199, 2 LR. AUN.S: 263. 

[a] Person not made party.—It is 
error to extend the lien over the in- 
terest of one who was not made a de- 
fendant to the original petition, al- 
though plaintiff, by a reply to such 
person’s answer to a cross petition to 
which she was made a defendant, as- 
serted a lien on her interest in the 
land, where no rejoinder was filed, 
and no issue made upon that question. 
Ft. Jefferson Imp. Co. v. Dupoyster, 
66 S.W. 1048, 112 Ky. 792, 24 Ky.L. 
1199, 2 L.R.A.N.S. 263. 

17. Hollensteiner v. Anderson, 252 
P. 796, 78 Mont. 122. 

Conditions precedent to rescission 
by purchaser see supra §§ 464-475. 

18. Howard vy. Linnhaven Orchard 
Co., 228 F. 523; Hollensteiner v. An- 
derson, 252 P. 796, 78 Mont. 122. And 
oR eases supra § 1583 note 29 [a] 


19. Pima Farms Co. v. Elliott, 258 
P. 304, 32 Ariz. 342 

20. I1l.—Swetitsch y. Waskow, 37 
Tll.App. 155. 

Pe coors a v. Shirley, 7 Blackf. 
rib pn Uae v. Atterbury, Harr. 

4. 

Tenn.—Pilcher y. Smith, 2 Head 
208. 

Eng.—Mackreth v. Symmons, 15 
Ves.Jr. 329, 33 Reprint 778; Burgess 
v. Wheate, W.Bl. 123, 96 Reprint 67. 

And see case infra note 21. 

F 21. Stringfellow v. Ivie, 73 Ala. 

09. 

22. Devore v. Devore, 389 S.W. 68, 
138 Mo. 181. 

2% Combs’ Adm’x vy. Krish, 84 S. 
W. 562, 27 Ky.L. 154. 

24. Jett v. Locke, 5 J.J/Marsh: 
(Ky.) 591; Martin v. Bell-Woods Co., 
(Tex.Civ.App.) 57 S.W.(2d) 271. See 
to same effect Hafner v. A. J. Stuart 
Land Co., 224 N.W. 630, 246 Mich. 465. 

{a] Day should be given to ven- 
dor for payment, and on his failure 
to make payment the land should be 


1504 [66 C.J.] 
suant to the terms of the contract, a payment was 
made by the purchaser in services, the amount for 
which hen should be given is the value of such sery- 
ices performed, estimated according to the contract 
price.?® 

Deficiency judgment. A judgment for any deficien- 
cy remaining after the sale of the property to sat- 
isfy the purchaser’s lien may be rendered against the 
vendor, or the estate of a deceased vendor.?® 


Costs. Under a statute authorizing an extra al- 
lowance for costs, in certain eases, not exceeding 
a specified percentage of the value of the subject 
matter involved, such percentage should be computed, 
in a proceeding to enforce a purchaser’s lien, upon 
the amount sought to be recovered rather than upon 
the whole contract price.?7 


Stay of sale. A statute providing that a decree 
for the sale of mortgaged premises shall be stayed 
upon written request by defendant has been held 
applicable to sales under decrees foreclosing purchas- 
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er’s liens.?8 

Surplus resulting from sale of the land, after sat- 
isfying the purchaser’s lien, belongs to the ven- 
dor.?? 

Where relief by way of lien cannot be given, as 
because the vendor has no title to the property, the 
equity court may nevertheless retain jurisdiction 
and give a money judgment for the payments made.*” 

[§ 1596] 5. Nature and Form of Action*—a. In 
General. In the absence of some special grounds 
for equitable relief, the purchaser in seeking to en- 
force his right to recover the purchase money paid 
must proceed by an action at law,*! but there may 
be circumstances under which recovery may be had 
either at law or in equity,?? and under special cir- 
cumstances equity may have exclusive jurisdiction.** 
The purchaser may have a-right to go into equity 
for the purpose of having his contract rescinded, 
or for other relief, and in the proceeding have all the 
purchase money advanced by him refunded to him.*+# 


subjected to sale for repayment of the 
money advanced by purchaser. Jett 
v. Locke, 5 J.J.Marsh. (Ky.) 591. See 
to same effect Hafner v. A. J. Stuart 
Land Co., 224 N.W. 630, 246 Mich. 465. 

Payments and outlays covered by 
lien see supra § 1586. 

25. Wickman v. Robinson, 14 Wis. 
493, 80 Am.D. 789. 

26. Villonév. Feinstein, 116 N.Y.S. 
384, 1382 App.Div. 31. 


{a] Judgment against widow or 
heirs improper.—In an action by a 
purchaser against the vendor’s widow 
and his heirs for the specific per- 
formance of a contract of sale signed 
by the purchaser alone, and to es- 
tablish a lien for the amount paid 
under the contract, it is error to di- 
rect a personal judgment against the 
widow and heirs for any deficiency 
upon the sale of the land upon fore- 
closure, as such deficiency must be 
satisfied out of the vendor’s estate. 
Billone vy. Feinstein, 116 N.Y.S. 384, 
132 App.Div. 31. 


27. Occidental Realty Co. v. Palm- 
er, 102 N.Y.S. 648, 117 App.Div. 505 
fate 85 IN.Bee 1ueL3, 192) Noy. 58381- 


28. Hawkins v. Mullen, 230 N.W. 
252, 253, 119 Neb. 567. 


“When, on the merits of a suit in 
equity on a contract to purchase land 
which a vendor refused or was un- 
able to convey, the vendee treats the 
contract as a mortgage and accepts a 
decree of foreclosure granting him a 
lien for the money paid by him as 
fully as if it were a mortgage, the 
vendor is entitled to a stay of the or- 
der of sale under the decree upon fil- 
ing his written request in compliance 
with [the statute].” Hawkins vy. 
Mullen, supra. 

29. Speer v. Hansen, 
App.) 213 S.W. 324. 

20. Elterman v. Hyman, 126 N.Y.S. 
6, 141 App.Div. 208. 

31. Fla.—wNorris v. Eikenberry, 137 
So. 128, 103 Fla. 104; Leesburg State 
Bank v. Lyle, 126 So. 791, 99 Fla. 535 
[foll Hilliard v. Futch, 127 So. 341, 
99 Fla. 654]. 

Ill.—Lundahl v. Hansen, 
741, 147 Ill. 504. 

Iowa.—Watson y. Bartholomew, 76 
N.W. 858, 106 Iowa 576; Notson y. 
Barrett, 1 Greene 302. 


(Tex.Civ. 


35 N.E. 


Mich.—Von Hoene y. Barber, 184 N. 
W. 526, 215 Mich. 538; Loudon v. Car- 
roll, 89 N.W. 578, 130 Mich. 79. 


Mo.—Conley v. Doyle, 50 Mo. 234. 


N.J.—Lonzello v. D’Amato, 154 A. 
336, 107 N.J.Law 422; Richeimer v. 
Fischbein, 153 A. 514, 107 N.J.Eq. 493 
[rev on other grounds 149 A. 26, 105 
N.J.Eq. 627]; Slomkowski y. Levitas, 
U50C AL OU SLOG Ned on 266 Clarke vy. 
Badgley, 148 A. 736, 105 N.J.Eq. 534 
[rev 145 “A. 232, 104 N.J. Eq. 260); 
Grunt v. Olsan, 144 A. 870, 104 N.J.Eq. 
242 [aff 139 A. 163, 101 N.J.Eq. 506]; 
Bailey v. B. Holding Co., 144 A. 870, 
104 N.J.Eq. 241. 


N.Y.—Sedgefield Holding Co. v. 440 
West End Ave. Corporation, 239 N.Y. 
S. 178, 228 App.Div. 138; Walker v. 
Leland, 43 Hun 634, 4 N.Y.St. 395. 


Ont.—Graham v. Powell, 15 Grant 
Chi sit. 


[a] Rule applied.—(1) Where the 
purchaser seeks to rescind the con- 
tract for false representations, ten- 
ders a reconveyance, and asks only a 
money judgment, the action can only 
be at law. Watson vy. Bartholomew, 
76 N.W. 858, 106 Iowa 576. (2) Where, 
pursuant to the contract, the vendor 
rescinds and conveys to another upon 
the failure of the purchaser to pay 
the purchase price, equity has no 
jurisdiction of an action by the pur- 
chaser to recover the price paid and 
for compensation for improvements, 
where no other relief is asked for and 
neither fraud nor insolvency of the 
purchaser is alleged. Notson v. Bar- 
rett, 1 Greene (Iowa) 302. (3) A com- 
plaint alleging that plaintiffs con- 
tracted to purchase buildings, making 
a payment thereon, induced by de- 
fendants’ false and fraudulent repre- 
sentations that the material was 
brick, as distinguished from veneer, 
and praying that defendant’s answer 
come to account with plaintiffs, that 
plaintiffs be decreed to have a ven- 
dee’s lien for the amount so paid, 
their damages and costs, execu- 
tion therefor, and general relief, does 
not state a case for equitable relief, 
it not being made to appear that 
plaintiff has not a complete and ade- 
quate remedy at law, nor averred that 
defendants are not abundantly able to 
pay any judgment that may be ob- 
tained. Von Hoene vy. Barber, 184 N. 
W. 526, 215 Mich. 588. (4) Where a 
person falsely represented himself to 
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be the agent of the owner of land and 
entered into a contract and received a 
deposit for the sale thereof, the rem- 
edy of the purchaser to recover back 
the money paid was at law and a bill 
for that purpose would not lie. Gra- 
See v. Powell, 15 Grant Ch. (Ont.) 

Assumpsit see infra § 1598. 

32. See case infra this note, 

[a] INustration.—Where a vendor 
obtained a payment from a purchaser 
upon a false representation that the 
vendor had a valid title as contemplat- 
ed in the contract, law, as well as 
equity, has jurisdiction to compel a 
restoration to the purchaser of the 
payment so made. O’Neal v. Miller, 
70 S.E. 971, 9 Ga.App. 180. - 


Election of remedies see supra §§ 
1549-1551. 


33. See cases infra this note. 


[a] Illustrations.—(1) Where a 
vendor agrees to sell land which does 
not belong to him and conveys other 
land to which he has title, a purchas- 
er who tendered a deed and offered to 
rescind cannot recover back the price 
in an action at law, his remedy being 
in equity. Homer vy. Purser, 20 Ala. 
573. (2) Where the owner of land 
made a written agreement by which 
in consideration of a sum of money 
paid down he gave plaintiff an option 
to purchase the lands, the agreement 
providing that in case plaintiff should 
decide not to purchase, the money 
paid down should be refunded ‘out of 
the proceeds of the sale of the land,” 
only a court of equity had jurisdic- 
tion to compel the repayment of the 
money. Smith v. Bond, 25 W.Va. 387. 


34 Wheeler v. Mather, 56 Ill. 241, 
8 Am.R. 683; Younger v. Caroselli, 


232 N.W. 378, 251 Mich. 533; Buch- 
anan v. Alwell, 8 Humphr,. (Tenn.) 
516; Riverside Residence Co.  v. 


Husted, 64 S.E. 958, 109 Va. 688. 


[a] Rule explained.—There ‘may 
be cases where a .vendee, chargeable 
with a technical default”? under a con- 
tract providing for forfeiture by the 
vendor in the event of default in pay- 
ment by the purchaser, “might, under 
particular circumstances, be entitled 
to other relief, as in a case where he 
had paid a large portion of the pur- 
chase money, made valuable improve- 
ments upon the property, and his de- 
fault was the result of fraud, acci- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1596-1597] 


It has been held that the purchaser must proceed at 
law even though he also asks for a lien to secure the 
payment,*° although generally the vendee’s lien, be- 
ing a creature of the courts of chancery, may be en- 
forced by a proceeding in equity,?* and a suit is so 
maintainable to enforce the lien for the fraud of the 
vendor? or his inability to convey.2® It has been 
held that an action to recover payments is not in 
itself an action for rescission or on a rescission 
since the purchaser is merely accepting the condi- 
tion in which he finds himself because of the wrong- 
doing of the vendor.?® Where the contract is re- 
scinded by agreement, the action to recover the mon- 
ey paid should be specifically for the amount paid 
and not for a violation of the contract.4° If the 
vendor has not consented to rescission, it has been 
held that the purchaser cannot recover payments 
made in an action at law by merely giving notice 
of rescission,*! but must rescind by a suit in equity.*2 


[§ 1597] b. After Conveyance Generally. Where 
a contract has been consummated by the execution 
of a deed, the remedy is at law on the covenants of 
the deed,** but where the vendor has been guilty 
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of fraud, or a mistake has been made, the purchaser 
may maintain a bill in equity for rescission or ref- 
ormation of the contract and eonveyance thereun- 
der,** although if the intervention of a court of 
equity is not necessary he may maintain an action 
at law under such circumstances.*® If the deed is 
such as to convey no title to the land it has been 
held that the action after rescission for damages 
to the amount of the consideration is one for recov- 
ery of consideration and not one for damages for 
breach of warranty.*® Where the purchaser’s deed 
is Jost and the title fails, a bill in equity is main- 
tainable for the recovery of the purchase money.‘7 


Deficiency. Where the deed contains no warranty 
of quantity and there is a deficiency in the quan- 
tity of land sold, the suit to recover excess pay- 
ments may properly be brought in equity’ or, it 
has been held, either at law or in equity,*® but it 
has also been held that the cause will not lie in equity 
unless the bill also alleges an independent ground 
of equitable relief.°° In some jurisdictions the over- 
payment is recoverable at law as on an implied 
promise.°* <A suit to recover for excess payments 


dent or mistake; or the vendor should 
attempt to exercise the power of for- 
feiture in a case not fairly within its 
scope; or unfairly and oppressively, 
with the view of taking an undue ad- 
vantage of the vendee by a forfeiture 
of payments and improvements; and 
in all other cases falling within the 
principles by which courts of equity 
are governed, the vendee may resort 
to such court to restrain the acc of 
the vendor, if about to be done, or, if 
accomplished, to set it aside, and to 
have the equities of the parties aris- 
ing from their relations adjusted ac- 
cording to the circumstances of each 
case.” Wheeler v. Mather, 56 Ill. 241, 
8 Am.R. 683. 

{b] Such action is not founded up- 
on rescission, but is maintained for 
rescission, and it is sufficient there- 
fore for plaintiff to offer in his com- 
plaint to return what he has received 
and make a tender of it on the trial. 
Vail v. Reynolds, 23 N.E. 301, 118 N. 
Yin 2942 

Decree in enforcement of lien see 
supra § 1595. 

35. Lonzello v. D’Amato, 154 A. 
336, 107 N.J.Law 422; Richeimer v. 
Fischbein, 153 A. 514, 107 N.J.Eq. 493, 
frev on other grounds 149 A. 26, 105 
N.J.Eq. 627]; Clark v. Badgley, 148 A. 
736, 105 N.J.Eq. 534 [rev 145 A. 232, 
104 N.J.Eq. 260]. 


{a] Reason for rule.—A lien ex- 
ists from a judgment of the court and 
so asking for a lien is no different 
from asking for the money. Clark v. 
Badgley, 148 A. 736, 105 N.J.Eq. 534 
[rev 145 A. 232, 104 N.J.Eq. 260]. 

36. See supra §§ 1593, 1594. 

37. German Bundesheim Soe. v. 
Schmidt, 218 N.W. 664, 242 Mich. 139. 

38. Abramowitz v. Fraccalvieri, 
237 N.Y.S. 274, 227 App.Div. 418 [mod 
237 N.Y.S. 717, 228 App.Div. 636]. 

39. Giarratano v. McIlwain, 214 N. 
Y.S. 582, 215 App.Div. 644. 

40. Conley v. Doyle, 50 Mo. 234. 

41. Main v. Western Loan & Build- 
ing Co., 8 P.(2d) 281, 167 Wash. 1. 

42. Main v. Western Loan & Build- 
ing Co., supra. 

43. Thurgood v. Spring, 73 P. 456, 
139 Cal. 596; Hawthorne v. Odenson, 
120 A. 797, 94 N.J.Eq. 588; Ryerson 
vy. Willis, 8 Daly 462 [aff 81 N.Y. 277]; 


[66 C. J.—95] 


Matthews v. Crowder, 69 S.W. 779, 111 
Tenn. 737. And see supra § 1569. 


[a] Rule applied.—There was a 
claim of title adverse to the vendor, 
and known to both parties, and the 
purchaser took a deed with covenant 
of title, agreeing with the vendor that 
he should receive, as part of the pur- 
chase money, a mortgage which was 
not to be collectable until the vendor 
should obtain for the purchaser a re- 
lease or quitclaim from the party 
holding the adverse claim, which re- 
lease or quitclaim deed the vendor 
agreed to obtain and give to the pur- 
chaser within a_ specified time. It 
was held that the purchaser could 
not, after the expiration of that time, 
maintain an equitable action for the 
cancellation of the mortgage simply 
on the ground that the vendor had not 
obtained either the release or the quit- 
claim deed, no .fraud, accident. or 
mistake being shown, and no offer to 
rescind the contract having been 
made, the proper remedy being an ac- 
tion for damages on the warranty 
contained in the deed. Ryerson v. 
Willis, 8 Daly 462 [aff 81 N.Y. 277]. 

44. Ala.—Bailey v. Jordan, 32 Ala. 
50; Bryant’s Ex’r v. Boothe, 30 Ala. 
811, 68 Am.D. 117; Thompson’s Adm’r 
v. Christian, 28 Ala. 399; JTanier v. 
Hill, 25 Ala. 554. 

Ga.—Trammell v. Marks, 44 Ga. 166. 


Ind.—Yost v. Shaffer, 3 Ind. 331, 56 
Am.D, 509. 

Ky.—Hays v. Tribble, 3 B.Mon. 106. 

Mass.—-Old Dominion Copper Min., 
etc., Co. v. Bigelow, 74 N.E. 653, 188 
Mass. 315, 108 Am.S.R. 479. 

Minn.—Knappen vy. Freeman, 50 N. 
W. 533, 47 Minn. 491. 


N.J.—Hawthorne v. Odenson, 120 A. 
797, 94 N.J.Eq. 588; Straus v. Norris, 
75 A. 980, 77 N.J.Eq. 33. 


Tenn.—Matthews v. Crowder, 69 S. 
W. 279) TPL Penn. Witey Crawtord. iv. 
Keebler, 5 Lea 547; Frazier v. Tubb, 
2 Heisk. 662. 

Tex.—Rancho Bonito Land, ete, 
Co. v. North, 45 S.W. 994, 92 Tex. 72° 
Smith Ww. Bly, 24 Tex. 345776 Am-D, 
109. 

Va.—Newberry v. Ruffin, 45 S.E. 
733, 102) Va..%3; Rogers v. Pattie, 31 


S.E. 897, 96 Va. 498. 
Wis.—Hansen vy. Allen, 93 N.W. 805, 


I17% Wis: 6142 
Proceeding to: 


Cancel generally see Cancellation of 
Instruments § 6. 


Reform generally see Reformation of 
Instruments § 143 et seq. 


45. Loudon v. Carroll, 89 N.W. 578, 
130 Mich. 79. 


[a] Reluctance of chancery to in- 
terfere.—Even where there is fraud 
or deceit, chancery will not in gen- 
eral interfere if there are covenants 
in the deed to which the party may 
resort for his remedy. Tallmadge y. 
Wallis, 25 Wend. (N.Y.) 107. 


46. Oliver v. Kneedler, 119 N.W. 
525, 141 Iowa 158. 


47. Michael v. Mills, 17 Ohio 601. 


48. Ky.—Crane vy. Prather, 4 J.J. 
Marsh, 75. 


Mo.—Engel v. Powell, 134 S.W. 74, 
154 Mo.App. 233. 


N.J.—Straus vy. Norris, 75 A. 980, 
IT N.J.Eq. 33. 

Tenn.—Bradley v. Dibbrell, 3 Heisk. 
522; Frazier v. Tubb; 2 Heisk. 662. 


Tex.—Smith v. Fly, 24 Tex. 345, 76 
Am.D. 109; McCarty v. Humphrey, 
(Commn.App.) 261 S.W. 1015 [aff (Civ. 
App.) 251 S.W. 609]. 


Va.—Hull v. Watts, 27 S.E. 829, 95 
Va. 10; Castleman & McCormick vy. 
Veitch, 3 Rand. (24 Va.) 598. 


W.Va.—Burbridge yv. Sadler, 32 S. 
E. 1028, 46 W.Va. 39. 


[a] “So many acres more or less.” 
—An action at law for money had and 
received cannot be maintained to re- 
cover back the money paid for the 
number of acres alleged to be defi- 
cient, where there has been a material 
deficiency in the quantity of the land 
conveyed by deed describing it as “so 
many acres more or less.” The pur- 
chaser must resort to a court of equi- 
ty to obtain relief on the ground of 
mistake. Smith v. Fly, 24 Tex. 345, 
76 Am.D. 109. 


49. Clippard v. Kneibert, 226 S.W. 
584, 206 Mo.App. 144. 


50. Bell v. Thompson, 34 Ala. 633. 


51. Nave v. Price, 55 S.W. 882, 108 
Ky. 105, 21 Ky.L. 1538; Biggs v. Lex- 
ington, etc., R. Co., 79 Ky. 470, 3 Ky.L. 
263; Dye v. Holland, 4 Bush (Ky.) 
635; Crane‘v. Prather, 4 J.J.Marsh. 
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because of mutual mistake is not an action for fraud 
but is in the nature of an action for money had 
Where a statute provides for the 
mode of proceeding for diminution of price,®* such 


and received.®? 


mode may properly be followed.°4 
[§ 1598] c. Assumpsit.*® 


stances are such that plaintiff has 
seind the contract of sale and has 


(Ky.) 75; Harrison v. Talbot, 2 Dana 
(Ky.) 258; Young v. Craig, 2 Bibb. 
(Ky.) 270, 8 Cranch. 375, note 3 I.EKd. 
595 note; Armour v. Sound Shore 
Front Improvement Co., 144 N.Y.S. 
340, 159 App.Div. 213. 

Assumpsit for breach see infra § 
1598. 


52. Moss-Tate Inv. Co. v. Owens, 
(Tex.Civ.App.) 22 S¢W.(2d) 1096. 


53. See statutory provisions. 


54. Gladstone Realty Co. v. Cur- 
TICwoZ aso: wisi, 26 Jue. Ld. 


[a] In Louisiana the right of ac- 
tion by a purchaser for a lump sum 
of a certain and limited body of land 
actually containing three and eighty- 
five hundredths acres, but said to con- 
tain ten acres, more or less, is for a 
diminution of price, under Civ. Code 
art 2494, and not for a supplement of 
area. Gladstone Realty Co. v. Currie, 
52 So. 2387, 26 Ta. 115: 


55. Assuinpsit because of deficien- 
cy see supra § 1597. 

56. U.S.—Guttschlick v. Metropo- 
lis Bank, 11 F.Cas.No. 5,880, 5 Cranch 
C.C. 435 [aff 14 Pet. 19, 10 L.Ed. 335]. 


Ala.—Drake v. Nunn, 97 So. 211, 210 
Ala. 136; Flinn v. Barber, 64 Ala. 193; 
Donaldson’s Adm’r v. Waters, 30 Ala. 
175; Sims v. McEwen’s Adm’r, 27 Ala. 
184: Cope v. Williams, 4 Ala. 362; 
Keath y. Patton, 2 Stew. 38; Allen v. 
Booker, 2 Stew. 21, 19 Am.D. 33. 


Ark.—Bellows v. Cheek, 20 Ark. 424. 


Cal.—Muller vy. Palmer, 77 P. 954, 
144 Cal. 305; Gwin v. Calegaris, 73 P. 
851, 139 Cal. 384; Glock v. Howard, 
ete, Colony. Cobo Ne. f Lo mi23. Cals 1, 
69 Am.S.R. 17, 43 L.R-A. 199; Thom- 
as 'v. Pacific Beach Co., 46 P. 899, 115 
Cal. 136; Duncanson vy. Walton, 44 P. 
A aCal. St6s. Shively. vei semi- 
Tropic Land, ete., Co., 33 P. 848, 99 
Cal. 259; Joyce v. Shafer, 32 P. 320, 
97 Cal. 335; Drew v. Pedlar, 25 P. 749, 
80 Cal.) 443,022 —Am.S.R. 2573 \Dash- 
away Assoc. v. Rogers, 21 P. 742, 79 
Cal. 211; Harwell v. Reiniger, 11 P. 
(2d) 421, 123 Cal.App. 438; McWhin- 
ney v. Ewers, 297 P. 42, 112 Cal.App. 
448; Miller v. Yule, 252 P. 737, 80 Cal. 
App. 618;, Yule v. Miller, 252 P. 733, 
80 Cal.App. 609; McDermott v. Chat- 
field, 123 P. 539, 18 Cal.App. 499. 


Colo.—Allison v. Schuber, 223 P. 
53,74 Colo. 545. 

D.C.—Bletz v. Willis, 19 D.C. 449. 

Fla.—Norris v. Hikenberry, 137 So. 
128, 103 Fla. 104; Leesburg State 
Bank v. Lyle, 126 So. 791, 99 Fla. 535 
[foll Hilliard v. Futch, 127 So. 341, 
99 Fla. 654]; Cox v. Grose, 122 So. 
Sloot plan 2848 | [toll VRilianrd iv. 
Futch, 127 So. 341, 99 Fla. 654). 


Yli.—Eggers v. Busch, 39 N.E. 619, 
154 Ill. 604 [aff 54 Ill.App. 279]; Lun- 
dahl v. Hansen, 35 N.B. 741, 147 Ill. 
504; Laflin v. Howe, 112 Ill. 253; Mar- 
tin v. Chambers, 84 Ill. 579; Baston 
VIr@Hmords oe, Lil. O18 Amine 5b 47 : 
Haynes v. Lucas, 50 Ill. 436; Dick v. 
Eddings, 42 Ill.App. 488; Davison v. 
Hill, 1 I1l.App. 70. 


Ind.—Barickman v. Kuydendall, 6 


Assumpsit for money 
had and received may be maintained by a purchaser 
to recover back money paid for land, if the cireum- 


VENDOR AND PURCHASER 


on his part necessary to such rescission.°®°® 
there is an express stipulation for a refund of the 
money on certain contingencies or conditions, the 
purchaser may elect between suing specially on the 


A ae 


[§§ 1597-1598 


Where 


contract. or declaring on the common counts,®’ and 


money had and 


the right to re- 
done everything 


Blackf. 21; Baltimore, etce., R. Co. v. 

Adams, 60 N.E. 1004, 27 Ind.App. 185. 
Kan.—Missouri, ete, R. Co. wv. 

Pratt, 67 P. 464, 64 Kan. 118. 

Heeb ca es v. Waldrhyn, Ky.Dec. 


Mass.—Katzeff v. Goldman, 142 N. 
hm, 1924.) 248 “Mass, 3655) Burke. Vv. 
Schreiber, 66 N.E. 411, 183 Mass. 35; 
Pickman y. Trinity Church, 123 Mass. 
Le Zou Ameren Le 

Mich.—Lackovie v. Campbell, 195 
N.W. 798, 225 Mich. 1; Vanatter v. 
Marquardt, 95 N.W. 977, 134 Mich. 99; 
Wright v. Dickinson, 35 N.W. 164, 67 
Mich. 580, 11 Am.S.R. 602. 

Minn.—Payne vy. Hackney, 87 N.W. 
608, 84 Minn. 195. 

Miss.—Holloway v. Miller, 36 So. 
531, 84 Miss. 776; Cummings v. Har- 
rison, 57 Miss. 275; Kirkpatrick v. 
Miller, 50 Miss. 521. 

Mo.—Steele v. Brazier, 123 S.W. 
477, 1389 Mo.App. 319; Winningham v. 
Fancher, 52 Mo.App. 458. 

Neb.—Seaver v. Hall, 70 N.W. 373, 
50 Neb. 878 [aff 72 N.W. 217, 52 Neb. 
316]. 

N.M.—Daly v. Bernstein, 28 P. 764, 
6 N.M. 380; Pino v. Beckwith, 1 N.M. 
19. 

N.Y.—Knickerbocker v. 
82 N.Y.S. 314, 83 App.Div. 614; 
v. McCluskey, 45 Barb. 610; Lamer- 
son vy. Marvin, 8 Barb. 9; Camp v. 
Pulver, 5 Barb. 91; Wright v. Levy, 
84 N.Y.S. 885. 

N.D.—Miller v. Shelburn, 107 N.W. 
51, 15 N.D. 182; Kicks v. Lisbon State 
Bank, 98 N.W. 408, 12 N.D. 576. 

Ohio.—Taylor v. Brown, 110 N.E. 
739, 92 Ohio St. 287. 

Or.—Kruse v. Bush, 167 P. 308, 85 
Or. 394; Graham v. Merchant, 72 P. 
1088, 43 Or. 294. 

Pa.—D’Utricht v. Melchor, 1 Dall. 
428, 1 L.Ed. 208; Hoover y. Senseman, 
3 Cent.Rep. 540. 


S.D.—Hogan y. Bechtel, 
914, 27 S.D. 98. 

Tenn.—Sneed v. Bradley, 4 Sneed 
301; Pipkin v. James, 1 Humphr. 325, 
34 Am.D. 652. 

Utah.—Dunean vy. Gisborn, 
1044, 17 Utah 209. 


Vt.—Bedell v. Tracy, 26 A. 1081, 65 


Robinson, 
Smith 


129 N.W. 


OSaP. 


Vt. 494; Welch v. Darling, 7 A. 547, 
59 Vt. 186; Way v. Raymond, 16 Vt. 
371. 


Va.—Newberry v. Ruffin, 45 S.E. 
733, 102) Va. 3s) Buenas Vista Cou vw; 
McCandlish, 23 S.E. 781, 92 Va. 297. 


Wash.—Distler v. Dabney, 35 P. 
138, 1119, 7 Wash, 431. 


W.Va.—Lipsecomb v. Lipscomb, 66 
S.E. 8, 66 W.Va. 55; Arbogast v. My- 
lius, 46 S.E. 809, 55 W.Va. 101. 


Wis.—Isaacs v. Bardon, 89 N.W. 
913, 114 Wis. 142; McKinnon y. Voll- 
mar, 43 N.W. 800, 75 Wis. 82, 17 Am. 
Saks 785.6 Ta RAL nets 


Ont.—Campbell v. Grier, 10 U.C.C.P. 
295; Clarke v. MetKay, 32) U.C:@.B: 


so he may sue on the special agreement®® or for 


received,°® but there is authority 


that in such a case the purchaser must declare on 
the special contract.®° 
security for his performance in escrow, the pur- 


Where the vendor deposits 


583: Snyder v. Proudfoot, 15 U.C.Q.B. 
532; Innes v. Brown, 5 U.C.Q.B.O.S. 
665. 

[a] Although purchaser has been 


in possession several years, recovery 
may be had in assumpsit where the 
title is defective. Guttschlick v. Me- 
tropolis Bank, 11 F.Cas.No. 5,880, 5 
Cranch iC:6. 435. [aff 14 Pet; 19a 
Ed. 335]. 


[b] Cross action for recovery of 
earnest money, to an action brought 
by the vendor to enforce a contract 
void under the statute of frauds, is 
not an attempt to enforce a void con- 
tract or to recover damages for its 
breach but is simply an action to re- 
cover money had and received. Moore 
v. Powell, 25 S.W. 472, 6 Tex.Civ.App. 
43. 


{e] Void contract.—Money paid on 
a void contract for the purchase of 
land may be recovered in assumpsit. 
Mankin vy. Jones, 69 S.E. 981, 68 W. 
Va. 422. 

[da] Payment in goods.—(1) 
Where goods were given as part pay- 
ment of the purchase money, it was 
held that the purchaser might waive 
his right of action of tort for deceit 
or for trover, and sue in assumpsit 
for the recovery back of the purchase 
price paid. Camp v. Pulver, 5 Barb. 
(N.Y.) 91. (2) Where payment was 
in wheat evidenced by ‘‘wheat notes,” 
and the purchaser afterward rescind- 
ed the contract on account of title, 
the correct form of pleading, under 
the code in an action to recover the 
value of the wheat, is the common 
count for goods sold and delivered, 
omitting all reference to the actual 
contract. Ankeny v. Clark, 20 P. 583, 
1 Wash. 549 [aff 13 S.Ct. 617, 148 U.S. 
345, 37 L.Hd. 475]. (3) Where, how- 
ever, part of the consideration was 
land and claims against other per- 
sons, a recovery for them cannot be 
had under a count for money had 
and received, unless so far as defend- 
ant may have converted them into 
money; if more than mere rescission 
is sought, plaintiff must sue for dam- 
ages for the deceit. Pearsoll  v. 
Chapin, 44 Pa. 9. 

Cross references: 


Mutual rescission see supra §§ 1561, 
1562. 
Rescission for: 
Breach of contract see supra §§ 
1565-1572. 
Fraud, etc., see supra § 1578. 


Right to recover for overpayment see 
supra §§ 1575, 1576. 


57. Sneed vy. Bradley, 
(Tenn.) 301. 


58. Thomas v. Pacific Beach Co., 
46 P. 899, 115 Cal..136; Vorwerk. v. 
Nolte, (Cal.) 24 P. 840 [rev on other 
grounds 25 P. 412, 87 Cal. 236]; Tur- 
ner v. Reynolds, 22 P. 546, 81 Cal: 


4 Sneed 


Ais Wisner v. Chicago, 6 Ill.App. 
60. Butterfield v. Seligman, 17 
Mich. 95; McDonald vy. McDonald, 2 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1598-1600] 


chaser’s remedy to recover amounts paid is fore- 
closure and not breach of contract.¢1 The purchaser 
may bring an action for money had and received 
although he may have the right to demand perform- 
ance of the contract®? or to sue in trespass for a 
tort of the vendor.** The purchaser can recover the 
expenses of investigating the title only by declaring 
specially.®4 

[§ 1599] 6. Conditions Precedent®°—a, In Gen- 
eral. Conditions precedent, performance of which 
may be necessary before a purchaser can seek to 
enforce his right to recover back purchase money 
paid, are demand for performance of the contract,®° 
tender of the balance due under the contract,®? tender 
of deed to the vendor for his execution when requir- 
ed by the contract,®* giving notice to the vendor 
of defects in title or of other matters,®® demand for 
repayment of the purchase money,?° and rescinding 
the contract and putting the vendor in statu quo," 
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[§ 1600] b. Tendering Consideration and Demand- 
ing Performance’?—(1) Necessity. Where the ven- 
dor has done no act which renders him ineapable 
of performing the contract for the sale of land or 
has not repudiated the contract, in order that the 
purchaser may recover back the consideration paid 
under the contract he must put the vendor in de- 
fault by tendering the purchase price, and by de- 
manding of him performance of the contract by a 
conveyance.‘* Where time is not of the essence a 
purchaser cannot maintain an action for the recov- 
ery of the price paid without first making de- 
mand for a deed,7* and where the covenants are de- 
pendent he must tender the purchase price due.7* 
Formal tender and demand are unnecessary if such 
would be ineffectual and an idle ceremony, as where 
the vendor has repudiated the contract or refuses 
to perform in accordance with its terms?® and adds 


N.S. 41, 44. 


“The general rule is, that where 
the contract is legal, the plaintiff 
cannot recover on the common counts 
in an action of indebitatus assumpsit. 
While the contract remains open, and 
not rescinded by the defendant, the 
only remedy is on the special agree- 


ment.” McDonald v. McDonald, su- 
pra. 
61. Coburn v. Bartholomew, 167 


P. 1156, 50 Utah 566. 

62. Smith v. Gorsuch, 256 P. 664, 
36 Wyo. 430. 

Election of remedies gee supra §§ 
1548-1553. 

63. Miller v. Yule, 252 P. 737, 80 
Cal.App. 618. 


64. Flureau v.. Thornhill, W.BI. 
1078, 96 Reprint 635. 

65. To rescission see supra §§ 
464-475. 

66. See infra § 1600. 

67. See infra § 1600. 

68. See infra § 1602. 

69. See infra § 1603. 

70. See infra § 1604. 

71. See infra §§ 1605-1608. 

72. Demand for deed as condition 


precedent to bringing action for 
breach of contract see infra § 1660. 

Tender of purchase money in gen- 
eral see supra §§ 725-737. 


73. Ala.—Drake v. Nunn, 97 So. 
art 210 Alal 136: 

Cal.—Leach v. Rowley, 72 P. 403, 
138 Cal. 709; Anderson vy. Strassbur- 
ser, 27 Pr 1095,.92, Cal! 38; Pinkerton 
vy. Morton, 218 P.. 770, 68 Cal. App. 
471; Griesemer v. Hammond, 123 P. 
818, 18 Cal.App. 5365. 


Idaho.—Rischar v. Shields, 145 P. 
294, 26 Idaho 616. 


Tll.— Kime v. Kime, 41 Ill. 397; 
Doggett v. Brown, 28 Ill. 493; Ryan 
v. Shoenberger, 224 Ill.App. 308; Mc- 
Elherne v. Maher, 70 I1l.App. 110; 


Eames v. Germania Turn Verein, 8 
Ill.App. 663; Davison v. Hill, 1 Ill. 
App. 70. 
Ind.—Axtel v. Chase, 77 Ind. 74. 
Iowa.—Claude v. Richardson, 103 
N.W. 991, 127 Iowa 623; Wilhelm v. 
Fimple, 31 Iowa 131, 7 Am.R. 117; 
Walters v. Miller, 10 lowa 427. 
Mass.—Cave v. Osborne, 79 N.E. 
794, 193 Mass. 482. 
Minn.—McNamara v. Pengilly, 
N.W. 1055, 58 Minn. 353. 
Miss.—Sims v. Boaz, 19 Miss. 318. 
Mo.—In re First Nat. Bank of 
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Prien 230 S.W. 358, 207 Mo.App. 
Neb.—Nolde v. Gray, 102 N.W. 759, 
104 N.W. 165, 73 Neb. 373. 
N.Y.—Ziehen v. Smith, 42 N.E. 1080, 
148 N.Y. 558; Northrup v. Mead, 106 
N.Y.S. 150, 121 App.Div. 385; Kauf- 
mann v. Brennan, 103 N.Y.S. 912, 53 
Misc. 621 [rev on other grounds 108 
N.Y.S. 5038, 123 App.Div. 516]; Schar- 
rath v. Dermody, 117 N.Y.S. 968; 
Green y. Green, 9 Cow. 46; Fuller v. 
Hubbard, 6 Cow. 13, 16 Am.D. 423; 
Hiudson v. Swift, 20 Johns. 24; Green- 
by v. Cheevers, 9 Johns. 126. 
Ohio.—McCoy’s Adm’rs v. Bixbee’s 
Adm’rs, 6 Ohio 310, 27 Am.D. 258. 


Pa.—McCullough v. Boyd, 14 A. 438, 
LZ0RE arog. 

S.D.—Way v. Johnson, 58 N.W. 552, 
5S: D: "23-7, : 
Tex.—Hstes v. Browning, 11 Tex. 
237, 60 Am.D. 238; McDonald v. 
Whaley, (Civ.App.) 207 S.W. 609; 
De Garcia vy. Lozano, (Civ.App.) 54 
S.W. 280. 

Wash.—Ready v. Sound Inv. 
116 P. 1098, 64 Wash. 422. 

Wis.—McDonald y. Hyde, 23 Wis. 
487. 

Sask.—Cowie v. McDonald, 10 Sask. 
L. 218. 

[a] Thus, where the vendor 
agreed to sink an irrigation well upon 
the premises after the purchaser had 
entered into a written contract of 
sale or exchanged deeds, the pur- 
chaser could not recover the purchase 
money paid on the contract, unless 
the vendor refused to sink the well 
atter the purchaser had offered to en- 
ter into a written contract or ex- 
changed deeds. McDonald v. Whaley, 
(Tex.Civ.App.) 207 S.W. 609. 


[b] Mere failure of vendor to ten- 
der deed within the time limited is 
not sufficient; the purchaser must 
tender performance and put the ven- 
dor in default. Bradford v. Park- 
hurst, 30 P. 1106, 96 Cal. 102, 31 Am. 
S.R. 189; Newton v. Hull, 27 P. 429, 
90 Cal. 487; Dennis v. Strassburger, 
26 P. 1070, 89 Cal. 583. 


[c] Demand on heirs of vendor.— 
Where a vendor agrees that the pur- 
chaser shall have lands after he is 
through with them and on his death 
a demand on the vendor’s heirs for 
performance is necessary to put them 
in default, so that the purchaser can 
recover, as for a rescission, payments 
made. Northrup v. Mead, 106 N.Y.S. 
150, 121 App.Div. 385. 

74,.. Kime y. Kime, 41 Ill. 397; Da- 
vison v. Hill, 1 Ill.App. 70; Axtel v. 


Co., 


Chase, 77 Ind. 74; Walters v. Miller, 
10 Iowa 427. 


75. Cal.—Townsend v. Tufts, 30 
P. 528, 95 Cal. 257, 29 Am.S.R. 107; 
Dennis v. Strassburger, 26 P. 1070, 
89 Cal. 583. 


Minn.—Sennett v. Shehan, 7 N.W. 
266, 27 Minn. 328. 


Mo.—Pioneer Gold Mining Co. v. 
Price, 176 S.W. 474, 189 Mo.App. 30. 


ei ae bon v. Swift, 20 Johns. 


Ohio.—McCoy’s Adm’rs v. Bixbee’s 
Adm’rs, 6 Ohio 310, 27 Am.D. 258. 


[a] If conveyance is not to be 
made until consideration is paid the 
vendee must tender the amount due 
before he can maintain an action for 
the payments made. Leach v. Row- 
ley, 72 P. 408, 138 Cal. 709; Laffey vy. 
Kaufman, 66 P. 471, 134 Cal. 391) 86 
Am.S.R. 283. 


[b] Effect of encumbrances.—A 
purchaser who has not completed 
payments cannot recover any sum 
paid on the purchase of land on the 
ground that the agreement was to 
convey a clear title, when as a mat- 
ter of fact the land in question was 
encumbered, unless it appears that 
such purchaser was entitled to a con- 
veyance prior to the full payment of 
the purchase price. Laub v. De 
Vault, 139 Tll.App. 398. 5 


76. Cal.—San Diego Const. Co. v. 
Mannix, 166 P. 325, 175 Cal. 548; Mer- 
rill v. Merrill, 36 P..675, 102 Cal. 317; 
Drew v. Pedlar, 25 P. 749, 87 Cal. 443, 
22 Am.S.R. 257; Wood v. Waterman, 


283 P. 143, 102 Cal.App. 516; Hay v. 
Hollingsworth, 183 P. 582, 42 Cal. 
App. 238; Cabera v. Payne, 103 P. 


176, 10 Cal.App. 675. 


Conn.—Nothe v. Nomer, 8 A. 134, 
54 Conn. 326. 

Ill.—Smith v. Treat, 85 N.E. 289, 
234 Ill. 562. 

Iowa.—Crooke v. Nelson, 191 N.W. 
122,195 Iowa 681; Frey v. Stangl, 125 
N.W. 868, 148 lowa 522, L.R.A.1916D 
462. 


Kan.—Sherwin v. Baxter, 121 P. 


] 1128, 86 Kan. 730. 


La.—Hall v. Tricuit, 106 So. 677, 
160 La. 68; Hayward v. Campbell, 4 
La.A. (Orleans) 96. 

Mo.—Montgomery v. Wise, 
W. 100, 138 Mo.App. 176. 

Mont.—Hollensteiner vy. Anderson, 
252 PII oy V8 Monta: 

N.Y.—Hartley v. James, 50 N.Y. 
38; Clearing Realty Corporation v, 
Pollaci, 233 N.Y.S. 136, 183 Misc. 626: 
Maupai v. Jackson, 118 N.Y.S. 5138, 64 


120 S. 
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further terms or conditions,’7 or is unable to fulfill 
his obligations?’ or cannot convey a good title at 
the time fixed for performance’® as by reason of an 


Misc. 407 [aff 124 N.Y.S. 220, 139 App. 
ae 524]; Franchot v. Leach, 5 Cow. 
506. 

Ohio.—Galagher v. Dettelbach, 24 
Ohio Cir.Ct.N.S. 347. 


Or.—Miller v. Beck, 142 P. 603, 72 
Or. 140: 


Pa.—Durham v. Wick, 59 A. 824, 
210 Pa. 128, 105 Am.S.R. 789, 2 Ann. 
Cas. 929. 


S.D.—Hogan v. Bechtel, 129 N.W. 
914, 27 S.D. 98; Sullivan v. Bromley, 
128 N.W. 586, 26 S.D. 147. 


Utah.—McBride v. Stewart, 249 P. 
114, 68 Utah 12, 48 A.L.R. 267. 


Vt.—Cobb v. Hall, 33 Vt. 233. 


Wis.—Kreutzer v. Lynch, 100 N.W. 
887, 122 Wis. 474. 


[a] Illustrations.—(1) in a con- 
tract for the sale of lots with a cove- 
nant by the vendor to pipe water 
thereto, when the vendor refused to 
comply with the covenant, the pur- 
chaser was released from the duty of 
making further demand and was jus- 
tified in treating the contract as 
abandoned and suing for recovery of 
the money paid without any demand 
other than the suit. Monteverde v. 
Brooke Realty Co., 224 P. 247, 65 Cal. 
App. 435. (2) Where the vendor in 
an oral contract for the sale of land 
failed to join in the deed executed 
by his wife, and then left the state 
without communicating further with 
the vendee, the latter may sue for re- 
covery of the amount paid in part 
performance without previous de- 
mand. Frey v. Stangl, 125 N.W. 868, 
148 Iowa 522, L.R.A.1916D 462. (3) 
Where the purchaser refused to take 
a defective title, and demanded the 
return of payments, and the vendor 
did not perfect his title, but request- 
ed the purchaser to accept it, giving 
notice that he would be held for any 
loss, the vendor was not called upon 
to make any other or further tender. 
Hartley v. James, 50 N.Y. 38. 


[b] Denial of agency.—Where the 
person sued as vendor alleges that 
the person with whom the vendee 
contracted was not his agent, no de- 
mand before suit is necessary. Jen- 
sen v. Weide, 43 N.W. 688, 42 Minn. 
Do, 


[c] Tender of interest is unnec- 
essary after the vendor has violated 
the contract. Calvert v. Joseph, 257 
P. 680, 32 N.M. 384. 


[d] Nature of refusal necessary. 
—A refusal of the vendor that will 
excuse the purchaser from compli- 
ance with the contract must be a dis- 
tinet and unqualified refusal to be 
further bound by it, or to accept any 
tender that might be made in accord- 
ance with its terms. Way v. Johnson, 
58, Ni W. 552,5°S.D. 237. 


77. Duncombe v. Tromble, 188 N. 
W. 367, 219 Mich. 8; Bodin v. Wilcox, 
224 P. 558, 129 Wash. 208. 


{aJ Thus (1) where _ testimony 
showed that it would have been futile 
to attempt to get the vendor to exe- 
cute a conveyance of a lot in accord- 
ance with an agreement evidenced by 
a receipt, as she was insisting on in- 
serting a building restriction and ob- 
ligation to erect a dwelling within 
two and one half years, a matter not 
recited in the receipt, the vendor can- 
not complain in an action to recover 
money paid that she was entitled to 
notice of rescission before suit, and 
to a demand for performance in ac- 
cordance with the terms of the re- 
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Duncombe v. Tromble, 188 N. 
W. 367, 219 Mich. 8. (2) Where the 
grantor’s assignee refused to deal 
with the grantee unless she would 
pay one thousand dollars in addi- 
tion to the amount due on the con- 
tract, the grantee was not required 
to tender payment to the assignee as 
a condition precedent to suing the 
grantor for the return of money paid 
on the contract and improvements on 
the property. Bodin v. Wilcox, 224 
P. 558, 129 Wash. 208. 


78. Ala.—Drake v. Nunn, 97 So. 
211, 210 Alay 136. 

La.—Hall v. Tricuit, 
160 La. 68. 

Mass.—Leonard v. Wheeler, 158 N. 
BE. 502, 261 Mass. 130. 


ceipt. 


106 So. 677. 


N.J.—Walls v. Chrstos, 139 A. 3, 
104 N.J.Law 81; Naugle v. McVoy, 
115 A. 393, 96 N.J.Law 515; Moran v. 


Borrello, 132 A. 510, 4 N.J.Mise. 344. 


N.Y.—Brokaw v. Duffy, 59 N.E. 196, 
105 N.Y. 395, 31 Civ. Proc. 352: Miner 
Va etilton, 44. Ne YS 55,0 1S Appabiiv. 
55; Reizen v. Larkin Lumber Co., 233 
N.Y.S. 133, 133 Mise. 755; Marshall 
v. Wenninger, 46 N.Y.S. 670, 20 Misc. 
527 [rev on other grounds 48 N.Y.S. 
229; 23 App. Div. 275; af—E-57 Ne. 1117, 
IGisudNa Ne eos 


Pa.—Hopkins vy. Phillips, 76 Pa. 
Super. 243. 
[a] Failure to procure lease on 


other property.—Where a vendor of 
a building agrees, as part of the con- 
tract, to procure an assignment of a 
lease from the owner of, the land, 
containing an option of purchase, 
which he is unable to do, it is not a 
condition precedent to the purchaser’s 
right to recover money paid that he 
tender the balance of the purchase 
price. "De! Jone v.71 Couch 72) SNGYs.S; 
1018, 32 App.Div. 625. 

[b] Even though vendor has made 
tender of performance, if he was ac- 
tually unable to perform at that time, 
the vendee may recover the purchase 
money he has paid after time for 
performance has expired without a 
tender on his part. Weiser v. Rowe, 
170 N.W. 753, 185 Iowa 501. 


79. U.S.—San Mateo Land Co. v. 
Elem, 293 F. 869. 

Cal. Latimer v. Capay Valley 
Land Co., 70 P. 82, 137 Cal. 286; Ta- 
tum Vv. Wevi; su 2.(20) 96350 127 (Cale 
App. 838; Reed v. Witcher, 137 P. 
294, 23 Cal.App. 136; McManus vy, 
Patch, 129 P. 613, 20 Cal.App. 479; 
Walters v. Mitchell, 92 P. 315, 6 Cal. 
App. 410. 

Conn.—Soldate v. 
A. 724, 94 Conn. 589. 


Ga.—Higgins v. Kenny, 126 S.E. 
827, 159 Ga. 736, 40 A.L.R. 685 [rev on 
other grounds 121 S.E. 841, 31 Ga. 
App. 514, and former judgment va- 
cated 127 S.E. 623, 33 Ga.App. 666]. 


T1l.—Smith v. Lamb, 26 Ill. 396, 79 
Am: D!* 381; ‘Blunt “v." Kelly; 219 "11. 
App. 327. 

lowa.—Benedict v. Nielsen, 215 N. 
W. 658, 204 Iowa 138738; Nelson vy. 
Chingren, 106 N.W. 936, 132 Iowa 
383; Edmonds v. Cochran, 12 Iowa 
488. 

La.—Gussman’s Succ., 4 La.A. (Or- 
leans) 369; Hayward v. Campbell, 4 
La.A. (Orleans) 96. 

Mass.—Burke v. Schreiber, 66 N.E. 
411, 183 Mass. 35; Linton v. Allen, 28 
N.E. 780, 154 Mass. 432. 


Mich.—Smith v. Hubert Land Co., 


McNamara, 109 
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existing encumbrance on the property,®® or because 
he has placed it out of his power to perform in ac- 
cordance with the terms of the contract. 


The mere 


246 N.W. 183, 261 Mich. 464; Wright 
v. Dickinson, 35 N.W. 164, 67 Mich. 
580, 11 Am.S.R. 602. 


Miss.—Sims v. Boaz, 19 Miss. 318. 


N.J.—Safris v. Fleischmann, 144 
A. 597, 105 N.J.Law 468; Herman vy. 
Ebert, 121 A. 294, 98 N.J.Law 653; 
Dichter v. Isaacson, 132 A. 481, 4 N. 
J.Misc. 297 [aff 138 A. 920, 104 N.J. 
Law 167]. 


N.M.—Daly v. Bernstein, 28 P. 764, 
6 N.M. 380. 


N.Y.—Greene v. Barrett, Nephews 
& 'Co., 144 NEY 5035) 23/8) IN 20M 
Ziehen v. Smith, 42 N.E. 1080, 148 N. 
Y. 558, 2 Ann.Cas. 21; Burwelley 
Jackson, 9 N.Y. 535, Seld. Notes 243; 
Morange v. Morris, 3 Abb.Dec. 314, 3 
Keyes 48, 82 How.Pr. 178 [aff 34 Barb. 
11]; Warner v. Doscher, 210 N.Y.S. 
3, 213 App.Div. 117 [aff 150 N.H. 574, 
4INN.Y. 60515. De: Jong v. .Couehmo. 
N.Y.S. 1018, 32 App.Div. 625; Clear- 
ing Realty Corporation v. Pollaci, 233 
N.Y.S. 136, 133 Misc. 626; Marshall 
v. Wenninger, 46 N.Y.S. 670, 20 Misc. 
527 [rev on other grounds 48 N.Y.S. 
229, 23 App.Div. 275, aff 57 N.E. 1117, 
163 N.Y. 579]; Lawrence v. Taylor, 5 
Hill 107. 


N.D.—Kicks v. Lisbon State Bank, 
98 N.W. 408, 12 N.D. 576. 


S.D.—Hoffman v. Kleinjan, 224 N. 
W. 187, 54 S.D. 634. 


Vt.—Drew v. Bowen, 146 A. 254, 102 
WVte 24: 


Kee a es vy. Guild, 10-7 Wis 


[a] Rule applied.—W here, when a 
contract for sale of realty was made, 
no impediment to carry out its pro- 
visions was known to the parties, 
but after the buyers discovered a de- 
fect in the seller’s title they offered 
him an extension of time for closing 
the deal, and a week to remove the 
defect, which he accepted, but failed 
to remove the defect, he was in de- 
fault on the whole undertaking, and 
a tender of performance by the buy- 
ers became unnecessary to their right 
of action to rescind and recover ad- 
vancements on the price. Soldate v. 
McNamara, 109 A. 724, 94 Conn. 589. 


80. Nicolopoolos v. Hill, i17 So 
185, 217 Ala. 589, 59 A.L.R. 185; Mor- 
ange v. Morris, 3 Abb.Dec. 314, 3 
Keyes 48, 32 How.Pr. 178 [aff 34 Barb. 
311]; Lese v. Lawson, 103 N.Y.S. 
303, 118 App.Div. 254; Daly v. Bruen, 
84 N.Y.S. 971, 88 App.Div. 265; Wolas 
v. Russo, 248 N.Y.S. 330, 138 Mise. 
702; Oppenheimer vy. Knepper Realty 
Co., 98 N.Y.S. 204, 50 Misc. 188; Mar- 
Shall v. Wenninger, 46 N.Y.S. 670, 20 
Misc. 530; Carr v. Dooley, 43 N.Y.S. 
399, .19 Mise. 554; Zorn v. McParlan@, 
32 N.Y.S. 770, 11 Misc. 558 [aff 28 N. 
Y.S. 485, 8 Misc. 128]. 


[a] VWendor’s right to payment to 
Satisfy lien.—Where the vendor con- 
tracted to convey free from any lien, 
he was not entitled to have the pur- 
chaser tender the price so that he 
could satisfy the lien out of it. Niec- 
olopoolos v. Hill, 117 So. 185, 217 Ala. 
58998 Al LRe 8b: 


81. U.S.—Seibel v. Purchase, 
FB. 484. 


Ala.—Drake vy. Nunn, 97 So. 211, 219 
Ala. 136. 


Cal.—Milton Realty Co. y. Butter- 
field, 262 P. 419, 87 Cal.App. 772. 


Ga.—Gibson v. Carreker, 9 S.E, 124, 
82 Ga. 46. 3 


Iowa.—Martin v. Roberts, 102 N.W. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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existence of a defect in the title or an encumbrance 
on the property does not relieve the purchaser from 
making a tender if the defect or encumbrance is 
such as is within the power of the vendor to remoye.®8? 


~[§ 1601] (2) Sufficiency’*—(a) Tender. To con- 
stitute a valid tender the purchaser must have the 
money at hand, immediately under his control.84 lie, 
however, in the suit for recovery after vendor’s de- 
fault, the purchaser shows that he was ready, will!- 
ing, and able to perform, no proof of the offer of 
the actual cash is necessary,*®® but if tender is es- 
sential to place the vendor in default, the purchas- 
er’s averment in his suit of his readiness and will- 
ingness to perform is not sufficient; he must show 
an actual tender and demand for a conveyance, or 
notice of his readiness to perform.8* The vendor 
may waive the sufficiency of the medium of tender 
by making no objection to it.87 


Delay. Where a judgment in a prior action to 
enforce the contract provided for the enforcement 
of the contract on the purchaser’s depositing the 
balance due, a mere delay in making the deposit did 
not preclude recovery of the purchase money where 
the vendor was not harmed by the del ay.88 
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[§ 1602] (b) Demand. The demand for perform- 
ance must be such as to indicate that, on refusal, the 
purchaser will elect to recover back his payments 
rather than go on with the eontract.8® After de- 
mand it has been held that the vendee should wait 
a reasonable time for the execution of the deed.?° 
The commencement of a suit to recover the purchase 
money is not a sufficient demand for performance.®1 
If the vendor has refused a demand, the purchaser 
need not make a demand on the vendor’s executor 
after the vendor’s death.®2 


Tender of deed for execution. Unless required by 
the terms of the contract, it is not necessary for the 
purchaser to tender a deed for the vendor to exe- 
cute,°* but it has also been held otherwise®* with an 
exception that the form of conveyance need not. be 
tendered if the vendor’s title is defective.?5 


[§ 1603] c. Notice of Defect. Where a title is 
defective, the purchaser must point out the defect 
to the vendor, and give him a reasonable time in 
which to perfect the same, before bringing an ac- 
tion to recover a deposit,®* unless the vendor has 
knowledge of the defects®? or should have such 


1126, 127 Iowa 218; Wilhelm y. Fim- 
ple Am‘R. 117,531 Iowa. 131. 


Mo.—Norton v. W. E. Stewart Land 
Co., 228 S.W. 838, 206 Mo.App. 662; 
Montgomery v. Wise, 120 S.W. 100, 
138 Mo.App. 176. 


Ohio.—Galagher vy. Dettelbach, 24 
Ohio Cir.Ct.N.S. 347. 


[a] Conveyance by vendor to third 
person obviates the necessity of a 
tender or demand. Key v. Vidovich, 
209 P. 375, 58 Cal.App. 710; Gabel v. 
Simmons, 129 So. 777, 100 Fla. 526; 
Smith v. Treat, 85 N.E. 289, 234 Ill. 
552; Richards v. Allen, 17 Me. 296; 
Bennett v. Phelps, 12 Minn. 326; 
Smith v. Rogers, 42 Hun 110 [aff 118 
N.Y. 675, 23 N.E. 1146]; Smeaton v. 
Lynn, 4 Sask.L. 187. 

82. Drake v. Nunn, 97 So. 211, 210 
Ala. 136; Ziehen v. Smith, 42 N.E. 
1080, 148 N.Y. 558; Wija Bldg. Cor- 
poration v. Kay-Wei Bldg. Corpo- 
ration, 228 N.Y.S. 182, 223 App.Div. 
848 [aff 164 N.E. 589, 249 N.Y. 575]; 
Dwork v. Weinberg, 105 N.Y.S. 504, 120 
App.Div. 508; Whitney v. Crouch, 172 
N.Y.S. 729, 105 Misc. 268. 


[a] Sale of community property 
by married man.—Where a married 
man executes a contract for sale of 
community land, and the .purchaser 
does not know that the land is com- 
munity property, or that the vendor 
is married at the time the contract is 
executed, he cannot, on discovering 
such facts, rescind the contract and 
recover the purchase money paid, 
without first demanding a valid con- 
tract of the vendor. Colcord v. Led- 
dy, 31 P. 320, 4 Wash. 791. 


83. Of tender generally see Ten- 
der §§ 6-60. 


Bae Englander v. Rogers, 41 Cal. 
85. Blunt v. Kelly, 219 Ill.App. 327. 
86. Van Schaick v. Winne, 16 

Barb. (N.Y.) 89. 

87. Moulton v. Kolodzik, 107 N.W. 

154, 97 Minn. 423, 7 Ann.Cas. 1090. 

[a] MTllustration.—A vendor can- 


not defend an action brought to re- 
cover part of the purchase price paid 
on the ground of failure of the pur- 
chaser to tender the balance of the 
purchase price, when it appears that 
no objection was made to the medium 


of tender, a cashier’s check, and that 
the basis of the vendor’s refusal to 
accept it and the matter of disagree- 
ment was the marketability ‘of the 
title. Moulton y. Kolodzik, 107 N.W. 
154, 97 Minn. 423, 7 Ann.Cas. 1090. 


Waiver of obiections to medium of 
tender generally see Tender §§ 31-37. 


88. Cherney v. Johnson, 286 P. 
1005, 209 Cal. 276. 
89. McNamara vy. Pengilly, 59 N. 


W. 1055, 58 Minn. 353. 


{a] Illustration.—Requests by the 
purchaser for deed, after having ac- 
quiesced in a delay to deliver, which 
were not in the nature of formal de- 
mands, or such as to indicate that, if 
the deed were not forthcoming, he 
would elect to rescind and recover 
back his purchase money, but rather 
indicated an intention to abide by the 
contract, and an anxiety to take the 
conveyance notwithstanding the de- 
lay, were held insufficient. McNama- 
ra v. Pengilily, 59 N.W. 1055, 58 Minn. 
353. 


90. Fuller v. Hubbard, 6 Cow. (N. 
We) ellis 16. Ames 4232 


[a] Wendee who has been repeat- 
edly delinquent, and has made pay- 
ments knowing that the vendor does 
not hold the legal title, and that the 
holder of such title is out of the state, 
cannot, when the last payment is due, 
at once tender it and demand a deed, 
without giving the vendor a reason- 
able time to get title. Distler v. Dab- 
ney, 35 P. 138, 1119, 7 Wash. 431. 


91. Walters v. Miller, 10 Iowa 427. 


92. Kean vy. Landrum, 52 S.E. 421, 
W20S:C2 556: 


93. Headley v. Shaw, 39 Ill. 354; 
Powers v. Bridges, 1 Greene (Iowa) 
235; Carson v. lLucoré, 1 Greene 
(Iowa) 33; Ritchie v. Bennett, 54 N.Y. 
S. 379, 35 App.Div. 68; Ellerman v. 
Carruthers, 1 Sask.L. 157. See Watt 
v. Parker, 2 Ch.Chamb. (Ont.) 33 
(where the court enjoined the pro- 
ceedings at law until a hearing on 
the question as to whether the ven- 
dor or purchaser should have tendered 
the conveyance). 


[a]. Thus, where’ one verbally 
agreed to convey lands in considera- 
tion of services, and thereafter, when 
repeated demands were made on him 


for the conveyance, promised to ex- 
ecute and deliver it, but failed to do 
so, the value of the services rendered 
may be recovered without tendering a 
conveyance for execution, since the 
neglect to convey after repeated de- 
mands is equivalent to a refusal. 
Ritchie v. Bennett, 54 N.Y.S. 379, 35 
App.Div. 68. 


94, Guttschlick v. Metropolis Bank, 
11 F.Cas.No. 5,880, 5 Cranch C.C. 435 
[aff 14 Pet. 19, 10 L.Ed. 335]. 


95. Guttschlick v. Metropolis Bank, 
supra. 


$6. Mays v. Blair, 179 S.W. 331, 120 
Ark. 69; Easton v. Montgomery, 27 P. 
280, 90 Cal. 307, 25 Am.S.R. 123. 


[a] In the Philippines, the obliga- 
tion of the vendor to return the price 
and the purchaser’s right to demand 
return of the price, under Civ. Code 
arts 1461, 1474, 1478, implies two ac- 
tions. First, an action brought by a 
third person against the purchaser, in 
which final judgment has been ren- 
dered, depriving the purchaser of the 
thing bought; and second, the pur- 
chaser’s action against the vendor for 
the return of the price. But in or- 
der that the vendor be obliged to 
return the price because of the pur- 
chaser having been deprived of the 
thing bought by virtue of a final 
judgment, the law requires that such 
vendor be notified of the action in 
which that judgment was rendered in 
order that he might defend the pur- 
chaser’s legal and peaceful posses- 
sion, for which he is responsible (Civ. 
Code arts 1481, 1482). De la Riva v. 
Escobar and Bank of the Philippine 
Islands, 51 Philippine 243. 


97. Reed v. Witcher, 137 P. 294, 23 
Cal.App. 136; McDermott y. Chat- 
field, 123 P. 539, 18 Cal.App. 499; 


Newberry v. French, 36 S.E. 519, 98 
Va. 479. 

{a] Thus, to entitle the purchaser 
to declare the contract at an end, and 
recover his deposit for failure to 
make good title in the specified time, 
it was not necessary for him, in 
pointing out defects, to point out 
those well known by the vendors, and 
of such a character as to make it im- 
possible, until removed, to pass a good 
title. Reed v. Witcher, 137 P. 294, 23 
Cal.App. 136. 
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knowledge.°8 


er’s right to recovery.®® 


[§ 1604] d. Demand for Repayment.1 
chaser may recover the price paid without making 
a demand therefor where the vendor has refused 
to convey,” has elected to rescind,* or has denied his 
Where the contract provides 
that in case of failure of title the purchase money 
should be promptly returned, the vendee need not 
demand a return of the purchase money before suit.® 


[§ 1605] e. Rescinding Contract and Restoring 
Statu Quo’—(1) Rescission and Notice Thereof. 
The purchaser must elect to exercise his right to 
rescind the contract of sale before suing to recover 
back the purchase money paid by him thereunder,’ 


lability to refund.4 


[b] Wendor who knows he has not 
legal title and cannot make a good 
and sufficient deed as contracted for 
cannot complain of the failure of the 
purchaser to notify him of objections 
thereto. He cannot deny knowledge 
of the condition of his own title. 
Newberry v. French, 36 S.B. 519, 98 
Va. 479. 

Knowledge of purchaser as defense 
see infra § 1611. 


98. See Johnson & Clark v. Mays 
& Meeks, 8 Ark. 386 (holding that, 
where the vendors covenanted to re- 
fund the cash payment if certain do- 
nation claims sold were not allowed 
by a certain day, and to do all other 
things necessary to secure a title, it 
was not necessary for the purchas- 
ers, in order to recover back the cash 
payment, to prove notice to the ven- 
dors of the rejection of the claims). 

99. McDermott v. Chatfield, 123 P. 
539, 18 Cal.App. 499. . 

1. Demand as condition precedent 
in aSsumpsit generally see Assump- 
sit, Action of § 30. 

2. Chatfield v. Williams, 24 P. 839, 
$5 Cal. 518; Thresher v. Stonington 
Sav. Bank, 36 A. 38, 68 Conn. 201; 
Frey v. Stangl, 125 N.W. 868, 148 Iowa 
522, L.R.A.1916D 462; Fields v. Baum, 
35 Mo.App. 511. 

3. Drew v. Pedlar, 25 P. 749, 87 Cal. 
443, 22 Am.S.R. 257. 


4 Jenners v. Spraker, 27 N.E. 117, 
2 Ind.App. 100. 


5. Hoffman v. Kleinjan, 224 N.W. 
187, 54 S.D. 634. 


6. As condition precedent to action 


for breach of contract see infra § 
1662. 
7, Ala.—Thweatt v. McLeod, 56 


Ala. 375. 

Ark,—Bellows v. Cheek, 20 Ark. 424. 

Cal.—Glock v. Howard, etc., Colo- 
ny Co., 55 P. 718, 123 Cal. 1, 69 Am.S. 
182, DPENZRIM alate BEE 

Conn.—Lyon v. Annable, 
350. 

T1l.—Martin v. Chambers, 84 Ill. 579; 
McElherne y. Maher, 70 Iil.App. 110. 
See Coster v. ‘Ullrich, 205 Ill.App. 476. 

Ind.—Gwynne v. Ramsey, 92 Ind. 
414. 

Ky.—Humble’s Heirs v. Hinkson’s 
Heirs, 3 A.K.Marsh. 468, 13 Am.D. 195. 

Mich.—Lightner v. Karnatz, 241 N. 
W. 841, 258 Mich. 74. 

Mo.—Key v. Jennings, 66 Mo. 356; 
McGrew v. Smith, 116 8.W. 1117, 136 
Mo.App. 343. 

N.Y.—Lamerson v. Marvin, 8 Barb. 


4 Conn. 


If notice is not necessary, the givy- 
ing of a defective notice will not defeat the purchas- 
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but where the purchaser has not received any benefit 
under the contract calling for a restoration of the 


; status quo no formal offer of rescission® or notice 


The pur- 


recover.!° 


necessary.1+ 


Rie upon yv. Baker, 3 Pa.Dist.&Co. 
oO . 

See Distler vy. Dabney, 7 Wash. 431, 
35 P. 138, 1119 (holding that, in or- 
der to enable the purchaser to recover 
back the money paid in assumpsit 
under the common counts, it must ap- 
pear upon a consideration of the whole 
case that the purchaser had an equita- 
ble right to rescind the contract and 
that the grantor or vendor should not 
in good conscience be permitted to 
retain the money paid). 


Election of remedies see supra §§ 
1548-1553. 


Right to recover as based on rescis- 
sion see supra §§ 1560-1574. 


8. Abney v. Belmont Country Club 
Properties, 279 P. 829, 100 Cal. App. 12; 
Carter v. Fox, 103 P. 910, 11 Cal.App. 
67. 


[a] Where defendant breached his 
covenant to convey land to plaintiff 
free from encumbrances, with certifi- 
cate of title, within a stipulated time, 
so that plaintiff received nothing un- 
der the contract, a formal rescission 
or the return of the nominal benefits 
received by plaintiff was not neces- 
sary to entitle him to sue for a pay- 
ment made, there being a total fail- 
ure of consideration. Carter v. Fox, 
HOS <RPOLO, dy Cala praen: 


9. Abney v. Belmont Country Club 
Properties, 279 P. 829, 100 Cal.App. 
12; Herbert v. Stanford, 12 Ind. 503 
(holding that,a party, induced to en- 
ter into a contract for the purchase of 
land through fraud, may sue to re- 
cover back his money without giving 
notice of his intention to rescind, 
nothing having been done under it but 
the payment of the money sued for). 


10. Lockie v. Co-operative Land 
Co., 279\P. 428, 207 Cal. 624: 


[a] Reason for rule.—The decree 
of lien is in effect a rescission or at 
least a termination of the contract. 
Lockie v. Co-operative Land Co., 279 
P. 428, 207 Cal. 624. 

11. White v. Miller, 22 Vt. 380. 


[a] Thus, where a contract is 
made for the purchase of a certain 
number of acres of land at a specified 
price for each acre, and a mutual mis- 
take is made in the measurement, by 
which the quantity is supposed to be 
larger than it really is, and the pur- 
chaser receives a deed and pays for 
the land, it is not necessary that he 
should offer to rescind the contract in 
order to sustain an action to recover 
the excess paid by him. White vy. 
Miller, 22 Vt. 380. 


12. Ga.—McDonald v. Beall, 55 Ga. 
288. 


of the election to, rescind® is necessary. 
lien has been decreed on the property in favor 
of the purchaser, he need not rescind in order to 
Where the purchaser seeks merely to 
recover an excess due to an overpayment under mu- 
tual mistake, no rescission or offer to rescind is 


After a 


[§ 1606] (2) Placing Vendor in Statu Quo—(a) 
In General. As a condition precedent to the recovery 
of purchase money in an action against the vendor, 
the purchaser must place, or offer to place, the ven- 
dor in statu quo,!? and it is incumbent on him to 
tender all he has received as a result of the con- 


eee ere v. Chambers, 84 Ill. 


Ind.—Gwynne v. Ramsey, 92 Ind. 


414. 


Iowa.—Weech v. 
768, 208 Iowa 1083. 


Ky.—Allison v. Cocke’s Ex’rs, 65 S. 
W. 342,, 66 S.W. 392, 112 Keyan eos 
Ky.L. 1589. i 


Mass.—Kares vy. Covell, 62 N.E. 244, 
180 Mass. 206, 91 Am.S.R. 271. 


Mich.—Lightner v. Karnatz, 241 N. 
W. 841, 258 Mich. 74. 


Mo.—Woods vy. Straup, 63 Mo. 437; 
McGrew v. Smith, 116 S.W. 1117, 136 
Mo.App. 343. 

Mont.—Suburban Homes Co. vv. 
North, 145 P. 2, 50 Mont. 108, Ann. 
Cas.1917C 81. 


Neb.—Watkins vy. Harrison, 194 N. 
W. 435, 110 Neb. 439. 


N.M.—Daly v. Bernstein, 28 P. 764, 
6 N.M. 380. 


N.Y.—Youngman v. Smadbeck, 64 
Mise. 60, 117 N.Y.S. 1030. 


Pa.—Sebring y. Niles Fire Brick 
Co., 141 A. 237, 292 Pa. 412: Pitts- 
burgh Turnpike Road Co. v. Com., 2 
Watts 433; Young v. U. S. Housing 
Corporation of Pennsylvania, 86 Pa. 
Super. 341. 


Wis.—Phelps v. Mineral ‘Springs 
ee ae Co., 101 N.W. 364, 123 Wis. 


Read, 226 N.W. 


Que.—Bailey v. Reinhardt, 17 Que. 
Super. 387. 

And see cases 
and §§ 1607, 1608. 


[a] Where purchasers come into 
equity for relief against forfeiture, 
they must make the vendors entirely 
whole before they are entitled to a 
return of the forfeit money; and 
therefore the vendors are entitled 
not only to the difference between the 
value fixed by the contract and the 
fair market value at the date the con- 
tract was broken, but also to their 
reasonable costs and expenses, includ- 
ing commissions actually paid to real 
estate agents for effecting the sale; 
but they are not entitled, in any event, 
to damages beyond the penalty named 
in the contract. Allison y. Cocke’s 
Ex’rs, 65 S.W. 342, 66 S.W. 392, 112 
Ky. 212, 28 Ky.L. 1589. 


[b] Evidence held to show pur- 
chaser offered to place vendor in statu 
quo.—Switzler v. Robert A. Klein & 
Co., 271 P. 367, 94 Cal.App. 410; Wink- 
a v. Jerrue, 129 P. 804, 20 Cal.App: 

oo. 

Placing in statu quo on rescission 

see supra §§ 467-475. 


infra this section; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1606-1607] 


tract of sale.t? Thus, where plaintiff seeks to re- 
cover the purchase money paid by him for land, 
treating the contract of sale as rescinded, he must 
account for the value of the use thereof while he 
was 1n possession,'* although he need not make an 
actual tender of the value if the vendor has no title,t® 
and he must return or compensate for articles or 
goods he received with the land'* and for minerals 
he took therefrom.17 Where the purchaser is not 
_in a position to restore what. he has received by the 
contract, and such position does not result from 
any fault on his part, he need not return the ac- 
tual consideration but he may offer to allow credit 
for its value,t® or the jury may deduct the value 
of such property.1® He should offer to surrender his 
land contract?® unless beth parties treat it as end- 
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statu quo would be impractical, causing a loss far 
in excess of the amount due, it need not be done.29 
When the contract provides that the vendor shall 
pay the taxes, the purchaser may recover without 
repaying the vendor for the amount so paid.?4 


Prior contract holder. A purchaser under a con- 
tract for a deed, after cancellation of the contract, 
seeking an accounting of funds deposited by him and 
distributed amongst prior contract holders, need not 
put a prior contract holder in statu quo by return- 
ing a note to which he was not a party, and whieh 
had been canceled and returned to the maker.?5 


[S 1607] (b) Surrendering Possession. As a gen- 
eral rule a purchaser who has been put in possession 
of the land cannot maintain an action to recover’ 


ed and stand on their legal rights.?+ 
purchaser has received nothing of value, no offer 
If placing the vendor in 


to restore is required.?? 


13. Mellenthin v. Donovan, 209 N. 
W. 623, 168 Minn. 216; Girdner v. Al- 
ley, (Mo.App.) 256 S.W. 832. 


14.. McDonald y. Beall, 55 Ga. 288; 
McMonegal v. Fritsch Loan & Trust 
Co., 286 P. 685, 75 Utah 470 [reh den 
289 P. 91, 76 Utah 179];. Millard v. 
Gregoire, 47 N.S.\78. 


[a] For example, a purchaser not 
offering to account for the rental val- 
ue and depreciation exceeding the pay- 
ments, cannot rescind the contract 
and recover the payments, although 
willing to surrender possession. Mc- 
Monegal v. Fritsch Loan & Trust Co., 
286 P. 635, 75 Utah 470 [reh den 289 
eee on 6. Utah 17 Si. 

[b] Rule applied where purchaser 
was infant.—Short v. Field, 32 Ont.L. 
895, 7 Ont.W.N. 758, 400. 

15. Daly v. Bernstein, 28 P. 764, 6 
N.M. 380, 394. 

“Why should the plaintiff be called 
upon, before suing for what has 
wrongfully been taken from her, to 
pay over to the party who has de- 
ceived her yet more money as a con- 
dition precedent, when the law gives 
the vendor the right to plead a set- 
off and recover what is due him from 
the moneys actually in his hands? 
Supposing the defendant financially 
worthless, the practical operation of 
the contention here would be, to use 
a general principle of law, to enlarge 
the gains of one whose wrong has 
already deprived the vendee of her 
money. It may be said that the plain- 
tiff would have a lien for the money 
upon the land in question. But that 
is the fatal error in the defendant’s 
case—the title is not in the defend- 
ant. Upon that allegation the case 
rests, and the plaintiff gains her case 
only by substantiating it. If, then, 
the title is not in the defendant, then 
has he any right to the rental value? 
Is not the plaintiff holden to the right- 
ful owner of the fee for that rental 
value? If she is, then certainly she 
has placed the defendant in statu quo 
when she gives him what she received 
from him—the bare possession.” Da- 
ly v. Bernstein, supra. 

16. Millard v. Gregoire, 47 N.S. 78. 

17. Sebring v. Niles Fire Brick Co., 
141 A. 237, 292 Pa. 412. 

18. Kean v. Landrum, 52 S.E. 421, 
PANS OR EGR IIS 

19. Zadel v. Simon, 190 N.W. 700, 
221 Mich. 180. 

[a] Rule applied.—In a suit to 
rescind a contract for the purchase 
of farm on the ground of fraudulent 
representation by the vendor, that 
plaintiff was unable to return certain 


Where the 


feed, potatoes, and apples delivered 
with the farm, because they had been 
consumed, was held not to defeat 
his right to recover the amount paid 
on the contract, since the jury might 
deduct the value of such property. 
Zadel v. Simon, 190 N.W. 700, 221 
Mich. 180. 


20. McGrew vy. Smith, 116 S.W. 
1117, 136 Mo.App. 343; Phelps v. Min- 
eral Springs Heights Co., 101 N.W. 
364, 123 Wis. 253. 

21. Neff v. Rubin, 154 N.W. 976, 
161 Wis. 511. 


22. Harris v. Miller, 235 P. 981, 
196 Cal. 8; San Diego Const. Co. v. 
Mannix, 166 P. 325, 175 Cal. 548; Car- 
tenw iW. OX 71.038.,.22. 9105" 11 Cal App: 
67; Herbert v. Stanford, 12 Ind. 503. 


[a] Proceeds from sale of crop.— 
Where the purchaser of an orange 
grove rescinded a contract on the 
grounds of fraudulent misrepresenta- 
tions of the vendor’s agent, and the 
vendor had taken possession, failure 
to offer return of the proceeds from 
the sale of the crop of oranges on 
the trees at the time of purchase was 
held not to defeat the right to recov- 
er the purchase price, already paid, 
where the proceeds of the crop had 
been spent in caring for the orchard. 
Parris v. Miller, 235 P. 981, 196 Cal. 


23. Younger v. Caroselli, 232 N.W. 
378, 251 Mich. 533. 


[a] TIllustration.—A contract pro- 
vided for the sale of a lot together 
with a house and garage which the 
vendor, an experienced building con- 
tractor, was to build according to cer- 
tain specifications; the vendee was to 
reduce the total purchase price by 
doing the interior decorating. The 
vendee had previously purchased the 
lot from a third party and had made 
some payments on the purchase price 
but by reason of the pendency of the 
above contract he had transferred 
his rights to the contractor who was 
to complete the payments. After the 
house and garage were completed it 
was found that the house was too 
large to permit a driveway on the 
lot of sufficient width to allow the 
garage to be accessible to automo- 
biles. The vendee refused to take pos- 
session of the property and in the en- 
suing suit was adjudged to be entitled 
to payments he had made on the lot 
together with the sum allowed him 
for decorating. It was held that the 
vendee need not place the vendor in 
statu. quo because the decorations 
could not be taken out of the house 
or the building removed to another 
lot without a loss and expense far in 
excess of the amount due the vendee. 


back the purchase price paid without first surrender- 
ing or offering to surrender possession.?° 
been held, however, that where the purchaser in 


It has 


Younger v. Caroselli, 232 N.W. 3878, 
251 Mich. 5338. 


24. Fletcher vy. Storer, 107 N.E. 
1000, 220 Mass. 245. 
25. Winn v. Williams, 205 N.W. 


541, 200 Iowa 905. 

26. Ala.—Sivoly v. Scott, 56 Ala. 
555; Lett v. Brown, 56 Ala. 550; Don- 
aldson’s Adm’r vy. Waters’ Adm’r, 30 
Ala. 175. 

Cal.—Garvey v. Lashells, 91 P. 498, 
151 Cal. 526; Worley v. Nethercott, 
27 P. 767, 91 Cal. 512, 25 Am.S.R. 209; 
Haynes v. White, 55 Cal. 38; Mce- 
Cracken y. San Francisco, 16 Cal. 591; 
Beekhuis v. Palen, 245 P. 795, 76 Cal. 
App. 680; Francis v. Shrader, 177 P. 
168, 88 Cal.App. 592. 
chou na vy. Graham, 62 Ga. 

“Tdaho.—Rischar v. Shields, 145 P. 
294, 26 Idaho 616. 

Il.—Long v. Saunders, 88 Ill. 147; 
Martin v. Chambers, 84 Ill. 579; Gehr 
v. Hagerman, 26 Ill. 438. 


Ind.—Cressey v. Webb, 17 Ind. 14. 


Iowa.—Weech v. Read, 226 N.W. 
768, 208 Iowa 1083. 


Mich.—Corbett v. Schulte, 77 N.W. 
947, 119 Mich. 249. 

Minn.—Mellenthin v. Donovan, 209 
N.W. 623, 168 Minn. 216. 


Miss.—Wilson vy. Cox, 50 Miss. 133. 

Mo.—Harvey v. Morris, 63 Mo. 475; 
Woodward vy. Van Hoy, 45 Mo. 300. 

Neb.—Watkins v. Harrison, 194 N. 
W. 435, 110 Neb. 439; Schlake v. Hea- 
ley, 187 N.W. 427, 108 Neb. 35; Nolde 
v. Gray, 102 N.W. 759, 104 N.W. 165, 
%3_ Neb. 3138. 

N.Y.—Tompkins v. Hyatt, 28 N.Y. 
347; Northrup v. Mead, 106 N.Y.S. 
150, 121 App.Div. 385; Goeith v. White, 
35 Barb. 76. 

Ohio.—Reed v. McGrew, 5 Ohio 375, 
Wright 105. 

Pa.—McCleary v. Wilkins, 44 Pa.Co. 
632; Wright v. Wright, 12 Pa.Co. 238. 

Tenn.—Hurst v. Means, 2 Sneed 
546; Hurst v. Means, 2 Swan 594. 

Tex.—Smith y. Nolen, 21 Tex. 496; 
Nowlin v. Frichott, 32 S.W. 831, 11 
Tex.Civ.App. 442. 

Utah.—Owens v. Neymeyer, 221 P. 
160, 62 Utah 580. 

Va.—Newberry v. Ruffin, 
733,102 Va. 73. 

Wis.—Hyslip v. French, 9 N.W. 605, 
52 Wis. 513; Oakes v. Estate of Buck- 


45 S.E. 


ley, 6 N.W. 321, 49 Wis. 592: Me- 

Donald v. Hyde, 23 Wis. 487.. 
Ont.—Snyder v. Proudfoot, 15 U.C. 

Q.B. 5382; Smart v. Brown, 5 U.C.Q.B; 
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possession of the land under his contract cannot re- 
turn it in the same condition in which it was received, 
he may nevertheless maintain his action for the re- 
covery of purchase money paid;?7 but in such a 
case the vendor is entitled to retain so much of the 
purchase money as will compensate him for any in- 
jury done to the land.?8 The fact that the purchaser 
does not surrender possession until after he has 
commenced his suit will not preclude him from re- 
covery if by the delay he has averted a material 
loss and the vendor is not damaged thereby.*® The 
purchaser need not surrender possession where his 
suit is to foreclose his hen for the purchase money,*° 
or where the contract of sale is void ab initio.*+ 


{§ 1608] (c) Tendering Reconveyance. The gen- 
eral rule is that after a conveyance has been made, 
the purchaser, in order to recover back the pur- 
chase money paid, must tender a reconveyance,*? 
but, although such reconveyance should be before 
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trial, it is not reversible error for the trial court 
to give judgment for plaintiff if he tenders convey- 
ance during trial,?* particularly if it would not 
have been accepted if he had tendered it before;** 
where a judgment in equity is given for the pur- 
chase money the purchaser will be required to re- 
convey the land.*° The offer to reconvey need not 
be formally given and a blanket offer to return all 
deeds and all things of value received is sufficient.*° 
A tender of reconveyance is unnecessary where the 
vendor had no title and conveyed none,** or where 
the title subsequently fails,** or where the writing 
is not a conveyance®® and the alleged deed is void,?° 
or where the interest conveyed has no value because 
of a defect in the title.44 If the title fails as to 
part of the land it is not necessary for the pur- 
chaser to offer to surrender the deed made to him 
to recover excess payments.*2 Where the vendee 
has refused to take the deed made out to him he 


O.S. 650. 


Que.—Bailey v. Reinhardt, 17 Que. 
Super. 387. 


{a] Thus (1) a purchaser of land 
after due examination cannot, while 
adhering to the contract and retain- 
ing the land, bring an action to get 
back part of the price, on the ground 
that the contract was obtained by a 
fraudulent representation of the ven- 
dor, by which the purchaser’s esti- 
mate of the value of the property was 
increased, and by which he was in- 
duced to pay more than he otherwise 
would have done. Bailey v. Rein- 
hardt, 17 Que.Super. 387. (2) Where 
the vendee has leased the premises 
and the tenant is in possession, and 
has placed the contract of sale on 
record, thus clouding the title of the 
vendor, the vendee is not entitled to 
the return of the money paid until 
the contract has been released or sat- 
isfied of record, and he is ready, will- 
ing, and able to surrender possession. 
Watkins v. Harrison, 194 N.W. 435, 
110 Neb. 439. 


{b] “The cases where possession 
must be surrendered, before action 
for the purchase-money can _ be 
brought, are those where a contract 
has been made, and _ possession has 
been taken thereunder, and the ven- 
dee seeks to rescind the contract, on 
the ground of defective title, or the 
inability of the vendor to perform the 
contract on his part, or of some fraud- 
ulent representations inducing its ex- 
ecution. In these cases, the vendee 
must first offer to restore whatever 
he has received, before he can call 
upon the vendor to refund the pur- 
chase-money.” McCracken y. San 
Francisco, 16 Cal. 591, 628. 


[ec] Tender of possession held suf- 
ficient.—A purchaser, placed in pos- 
session of land, who sues to rescind 
his contract and recover payments 
made, has complied with Rev. Code 
(1919) § 906 subd 2, requiring res- 
toration upon rescission, where his 
complaint tenders return of posses- 
sion and an accounting and the trial 
court by its findings makes a full 
accounting. Saunders v. Hrickson, 
189 N.W. 116, 45 S.D. 500. 


27. Bitzer v. Orban, 88 Ill. 
Wright v. Dickinson, 35 N.W. 
67 Mich. 580, 11 Am.S.R. 602. 

28. See cases infra this note. 

[a] Rule applied.—Bitzer v. Or- 
ban, 88 Ill. 180 (damage caused by re- 
moving buildings and digging up the 
soil); Wright v. Dickinson, 35 N.W. 


130; 
164, 


164, 67 Mich. 580, 11 Am.S.R. 602 
(where the value of timber cut was 
deducted). 


29. Mears v. Holmes, 128 A. 9, 81 
N.H. 401. 
[a] For example, an action by a 


purchaser, electing to rescind on the 
vendor denying the contract, to re- 
cover his deposit, will not fail because 
he did not return the premises until 
a week after suing, he testifying that 
he could not leave sooner on account 
of the livestock, and there being no 
suggestion of damage to the vendor 
by such delay, the present rule being 
that the rescinding party is only re- 
quired to do what equitably he ought 


to do. Mears v. Holmes, 128 A. 9, 81 
N.H. 401. 
30. Hollensteiner vy. Anderson, 252 


P. 796, 78 Mont. 122. 


31. McCracken vy. San Francisco, 
16 Cal. 591 (holding that in such a 
case the purchaser is a mere trespass- 
er who may be evicted). : 

[a] In such case there is nothing 
to rescind; no rights are acquired, 
and there are, in consequence, no 
rights to restore. McCracken v. San 
Francisco, 16 Cal. 591. 


{b] Where city lands were sold 
under invalid ordinance, and the pur- 
chaser went into possession, he was 
entitled to recover the purchase mon- 
ey without first surrendering the pos- 
session or canceling the deed, and this 
is true although he had quitclaimed 
his rights to a third party with notice. 
Mae nee v. San Francisco, 16 Cal. 


32. U.S.—Wilson v. Breyfogle, 
Ey S79) eld CrCxAl) 24-85 


Ill.— Ely v. Hanford, 65 Ill. 267; 
Vroman v. Darrow, 40 Ill. 171. 


Iowa.—Yokum v. McBride, 8 N.W. 
795, 56 Iowa 139. 


Mich.—Peters v. Fagan, 221 N.W. 
274, 244 Mich. 46; Loudon v. Carroll, 
89 N.W. 578, 130 Mich. 79. 


N.Y.—Eno v. Woodworth, 
249, 53 Am.D. 370, Code Rep.N.S. 
Moyer v. Shoemaker, 5 Barb. 319; 
Youngman v. Smadbeck, 117 N.Y.S. 
1030, 64 Misc. 60. 

Pa.—Pearsoll v. Chapin, 44 Pa. 9; 
Schmitz v. Roberts, 26 Pa.Super. 472; 
Ford vi. Rice; 120 Pa.Dist.129- 

Tex.—Swanson y. Brawner, 
Apps) LobaSawe tdioae 

[a] Even though vendor’s fraud 
induced sale, the purchaser must first 
tender a reconveyance before he can 
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recover the price paid. 
Chapin, 44 Pa. 9; Swanson v. Brawner, 
(Mex. Civ cA pp)! Lodi SavVemlelode 


33. Sutton v. Meyering Land Co., 
227 N.W. 783, 248 Mich. 601. 


34 Peters v. Fagan, 221 N.W. 274, 
244 Mich. 46. 


35. Russell v. Drake, 111 N.E. 186, 
184 Ind. 623. 


36. Harbor Business Blocks Co. vy. 
Gregory, 169 P. 191, 102 Kan. 383. 


_37. Mitchell vy. California-Pacific 
Title Ins. Co., 248 P)1035,79) CalApp: 
45; Stockham v. Cheeney, 28 N.W. 
692, 62 Mich. 10. 


38. Lawless v. Collier, 19 Mo. 480; 
Terry v. Allis, 16 Wis. 478. 


39. Hoag v. Owen, 60 Barb. 34 [aff 
57 N.Y. 644]. 


[a] MTllustration.—In an action in 
equity to recover possession of a 
dwelling house or the return of the 
purchase money therefor, it was 
shown that defendants entered into a 
parol agreement to convey the dwell- 
ing house to plaintiff and to give him 
possession thereof, and that plaintiff 
paid the purchase money. <A writing 
was subsequently executed by defend- 
ants and delivered, but was rejected 
by plaintiff on the ground that it did 
not contain all the agreement, since 
it did not provide for giving him pos- 


session. The jury found that the 
writing was not a conveyance to 
plaintiff. It was held that the recon- 


veyance of the dwelling house to de- 
fendants was not a condition prece- 
dent to the bringing of an action to 
recover back the purchase money, but 
it was sufficient for plaintiff to de- 
mand possession or a return of the 
purchase money. Hoag v. Owen, 60 
Barb. 34 [aff 57 N.Y. 644]. 


eae Herzo v. San Francisco, 33 Cal. 
ot. 


41. Beier v. Spaulding, 36 N.Y.S. 
1056, 92 Hun 388. 


{a] Purchaser from purchaser.— 
Where a purchaser sold a one-third 
interest to plaintiff, and thereafter re- 
Scinded the contract because of de- 
fects in his vendor’s title, and recov- 
ered the amount paid thereon, with 
interest, it was not necessary for 
plaintiff, before suing the purchaser 
to recover the amount paid for the 
one-third interest in the contract, to 
tender a reassignment of that inter- 
est. Beier v. Spaulding, 36 N.Y-S. 
1056, 92 Hun 388. 


42. Doyle v. Hord, 4 S.W. 241, 67 
Mexa Odili. 


¥or later cases, developments and changes in the law see Annotations, same title and section number. 
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need not reconvey.*? 


[§ 1609] 7. Defenses—a. In General. The vendor, 
when sued for the return of the purchase money, may 
set up by way of defense facts which tend to show the 
nonexistence of the ground or grounds on which 
plaintiff bases his right to rescind the contract and 
sue for the recovery back of the purchase money 
paid.** He may also set up in defense the default of 
the purchaser*® and other acts or conduct on the part 
of the purchaser which have resulted in an estoppel 
or in a waiver of the purchaser’s right to sue.4® The 
vendor is not liable if he has not received the mon- 
ey in instances where payment has been made to 
an unauthorized person,*? or, although the person 
receiving the payment was authorized to receive it, 
the purchaser forbade him to pay it to the vendor.*8 
Similarly, there is no liability when the money 
paid was not part of the purchase price but merely 
payment for an option which was not exercised.*® 
That a statute makes it unlawful to sell real estate 
on an unrecorded map*® does not preclude the ven- 
dor from making defense to an action by the pur- 
chaser for return of the purchase money paid.*! It 
has been held that defendant cannot set up by way 
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of defense that at the time of rescinding the con- 
tract plaintiff agreed to give him the personalty 
(the purchase price) sued for,®? that a second ex- 
tension, without consideration, of an option con- 
tract was entered into between the parties, the ti- 
tle having proved wholly defective,®* that the con- 
tract was invalid,®* that the vendee permitted a 
foreclosure and sale on the lien that constituted a 
flaw in the title,>> that the power of attorney under 
which defendant acted was not recorded at the time 
of making the contract of sale,®* that the pur- 
chaser had the contract recorded,*? or that the pur- 
chaser acquired an equitable title of the vendor, to- 
gether with possession and use of the premises, 
where the vendor was unable to convey fully under 
the terms of the contract.°’ That the purchaser 
acquired title to the property direct from the true 
owner without giving the vendor, who had no title 
or interest in the property, notice, is no defense to 
an action to recover the money the vendor had fraud- 
ulently received.°® In an action to recover part of 
the money because of a deficiency in the quantity 
of land®° an offer to rescind the contract and restore 
the consideration paid for the whole tract is not a 


43. Fenton v. Alsip, 21 P. 839, 79 
Cal. 402. 

{a]_ Illustration.—Where the prop- 
erty deeded to plaintiff was not the 
property purchased by him but lots 
in a different block, and immediately 
upon diseovering the fact he refused 
to go further with the transaction and 
did not take the deed, there was noth- 
ing to reconvey to entitle plaintiff 
to recover money he had paid. Fenton 
v. Alsip, 21 P. 839, 79 Cal. 402. 

44. See cases infra notes 47-51; 
and §§ 1611-1613. 

Grounds for recovery and right of 
action see supra §§ 1555-1576. 

Performance or tender of perform- 
ance as defense see infra §§ 1613, 
1614. 

45. Cal.—Glock v. Howard, etc., 
ColonyeCo: 552k e183; 1235 Cals 5) 69 
AmUSiRe 1%. 48 ERA. 199s Clearyiiv. 
Folger, 33 P. 877, 99 Cal. xvii; Brad- 
ford v. Parkhurst, 30 P. 1106, 96 Cal. 
102, 31 Am.S.R. 189. 

Iowa.—Downey v. Riggs, 70 N.W. 
1091, 102 Iowa 88. © 

Me.—Grimes v. Goud, 10 A. 116; 
Weymouth v. McLellan, 14 Me. 214; 
Rounds v. Baxter, 4 Me. 454. 

Minn.—McManus v. Blackmarr, 50 
N.W. 230, 47 Minn. 331; McKinney v. 
Harvie, 35 N.W. 668, 38 Minn. 18, 8 
Am.S.R. 640. 

N.H.—Hill v. Grosser, 59 N.H. 513. 

N.J.—Steinbach v. Pettingill, 50 A. 
443, 67 N.J.Law 36. 

N.Y.—Steinhardt v. Baker, 57 N.E. 
629, 163 N.Y. 410, 8 Ann.Cas. 13 [rearg 
den 58 N.E. 1092, 164 N.Y. 585]; Bat- 
tle v. Rochester City Bank, 5 Barb. 
414 [aff 3 N.Y. 88]. 

Ohio.—Gallagher v. Dettelbach, 25 
Ohio Cir.Ct. 342. 

Pa.—Boyd v. McCullough, 20 A. 630, 
137 Pa. 7; Hathaway v. Hoge, 1 A. 
oz ea. Cas; 1ii9. 


Tex.—Estes v. Browning, 
237, 60 Am.D. 238. 


[a] For example, in an action to 
recover a deposit made under a con- 
tract of purchase and sale of land, 
it was open to defendant to set up 
an equitable defense in his answer, 
under Gen. L. c 231 § 31, and where 
he would have been entitled to a de- 


11 Tex. 


cree for specific performance in a bill 
seasonably brought, he was entitled 
in equity to be unconditionally re- 
lieved against plaintiff’s claim. King 
deo ee 143 N.E. 511, 248 Mass, 


Default by purchaser as precluding 
recovery see supra § 1577. 

46. U.S.—El Paso Cattle Co. v. 
Stafford, 176 F. 41, 99 C.C.A. 515. 


Mass.—Robinson v. Trofitter, 11 Al-! 


len 339. 

Mich.—Lowrie v. Gourlay, 71 N.W. 
174,112 Mich. 641. 

N.Y.—Feldmann v. Reliant Holding 
Co., 129 N.Y¥.S. 504. 


Pa.—-Sanders vy. Brock, 79 A. 772, 
230 Pa. 609) 85° E.R.A.N-S. 582: 
Tex.—De Garcia v. Lozano, (Civ. 


App.) 54 S.W. 280. 


Wash.—Kane v. Jones, 91 P. 2, 46 
Wash. 631. 


Alta.—Sanders v. 
Alta.L. 512. 


Waiver and laches as precluding 
purchaser’s right to recovery see su- 
pra § 1582. 


47. De Garcia v. Lozano, (Tex.Civ. 
App.) 54 S.W. 280. 

[a] Payment by purchaser to one 
of several vendors.—Where the pur- 
chaser paid all the price to one of 
several vendors, he cannot recover it 
back without having alleged or proved 
that such payment was authorized by 
all the owners, or had inured to the 
benefit of all. De Garcia yv. Lozano, 
(Tex.Civ.App.) 54 S.W. 280. 

48. Robinson v. Trofitter, 11 Allen 
(Mass.) 339. 

{a] Forbidding auctioneer to pay 
vendor.—Where a sum of money was 
paid to an auctioneer by a purchaser, 
and by agreement of the parties the 
sale was abandoned and the purchas- 
er forbade the auctioneer to pay over 
the money to the vendor, there could 
be no recovery against the vendor. 
Robinson vy. Trofitter, 11 Allen (Mass.) 
339. 

49. Newhall Land & Farming Co. v. 
Burns, 161 P. 14, 31 Cal.App. 549. 


50. See supra § 189. 


51. Kozlowski v. Adams, 
365, 102 Cal.App. 578. 


Thomlinson, 2 


283 P. 


Effect of purchaser’s knowledge 
re map was unrecorded see infra § 


52. Shuder v. Newby, 3 S.W. 438, 
85 Tenn. 348, 


[a] Lack of consideration for 
promise.—In an action by a purchas- 
er under a parol contract which he 
had disaffirmed, to recover personal 
property which he had delivered to 
the vendor, it is no defense that at 
the time of the disaffirmance plaintiff 
agreed to give defendant the property 
sued for in consideration of being re- 
leased from his contract, the contract 
having become a nullity immediately 
on disaffirmance, and there being no 
consideration to support the agree- 
ment. Shuder v. Newby, 3 S.W. 438, 
85 Tenn. 348. 

53. Whitener-London Realty Co. v. 
Ritter, 126 S.W. 856, 94 Ark. 263. 

[a] Reason for rule.—After the of- 
fer was accepted it became a binding 
contract even though there was no 
consideration for holding the offer 
open. Whitener-London Realty Co. v. 
Ritter, 126 S.W. 856, 94 Ark. 263. 

Effect of acceptance of offer see 
supra § 66. 

54. Kozlowski v. Adams, 283 P. 365, 
102 Cal.App. 578; Le Mieux vy. Cos- 
grove, 193 N.W. 586, 155 Minn. 353. 


55. Fordtran v. Cunningham, 177 
S.W. 212. 

56. Bell v. Sellers, 71 P. 579, 66 
Kan. 775. : 

[a] Thus, where defendant exe- 


cuted a power of attorney to her hus- 
band to sell certain land, and the hus- 
band exhibited the power to plaintiff 
and contracted to sell the land to him, 
it was no defense to an action to re- 
cover the price paid, on defendant’s 
refusal to convey, that the power of 
attorney had not been recorded when 
the contract was made, and that de- 
fendant had sold the land to her hus- 


band. Bell v. Sellers, 71 P. 579, 66 
Kan. 775. 

57. Mackowiak v. Smith, 185 Ill. 
App. 305. 


58. Fletcher v. Button, 4 N.Y. 396. 

59. Chacon v. Vela, (Tex.Civ.App.) 
22 S.W.(2da) 988. 

60. Right of purchaser to recover 
see supra § 1576. 
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good defense,®! at least where it is impossible to 
place the parties in statu quo®? or where the offer to 
return the consideration does not include expenses 
incurred by the purchaser.*? 


Payment by note. The vendor is not lable in as- 
sumpsit for money had and received if the pur- 
chaser has paid by a note which remains unpaid in 
the hands of the vendor’s assignee, and seeks to 
rescind,®* but if the action is in equity for re- 
payment for a deficiency in quantity the cause of ac- 
tion is not affected by the fact that payment has 
been by a note,®*® even though the note has been ne- 
gotiated, 66 and where the vendor himself holds 
the note it is proper to eredit the amount of re- 
covery on the note.°* The payment of purchase- 
price notes after the sale and before maturity is 
not a defense if no estoppel is pleaded or no grounds 
for estoppel exist.°§ 


Purchaser of insolvent vendor’s interests at re- 
ceiver’s sale, not binding himself by the contract, 
cannot plead a defense available to the vendor under 
the contract.®® 


[§ 1610] b. Advice of Counsel. In a suit against 
a vendor to recover purchase money paid on a con- 
tract, rescinded for a defect in his title, it is no 
defense that he had consulted his counsel, and had 
been advised that the defect was not material, and 
(Tex.Civ. 


61. Gillispie v. Gray, 
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purchaser be limited to an action for 


[§§ 1609-1612 


that he need not disclose it to the purchaser.*? 


[§ 1611] c. Knowledge of Purchaser.’ When a 
purchaser under an executory contract has neither 
defaulted*? nor waived his rights,** the mere fact 
that he knew of defects in the vendor’ s title or of 
the vendor’s inability to convey the title contracted 
for does not of itself constitute a defense to his right 
to rescind for the vendor’s breach of the contract, 
and to recover back the purchase money paid;‘* but 
if he receives a conveyance with full knowledge of 
the facts relating to the sufficiency of the title, in 
the absence of fraud or misrepresentation, he can- 
not maintain an action to recover the purchase 
money because of a defect in the title.*° Although 
by statute a contract for the sale of lots by reference 
to an unrecorded map or plat is illegal and void,‘® 
the fact that the purchaser knows that the map 
referred to is not recorded constitutes no defense to 
his action for the purchase money.‘? 


[§ 1612] d. Set-Off and Counterclaim.*® The 
vendor, as defendant in an action for the return 
of the purchase money and interest,‘? may recoup 
or by set-off or counterclaim*® recover whatever 
damages he may be entitled to by reason of the pur- 
chaser’s act or conduct,®+ including waste®? and 
depreciation in value of the property,®* and may 
avail himself of value of the use and oceupation,** 


115 Okl. 102. 


App.) 214 S.W. 730. 

fa] Reason for rule.—The pur- 
chaser is entitled to the benefit of his 
bargain. Gillispie v. Gray, (Tex.Civ. 
App.) 214 S.W. 730. 

62. Morris v. McDonald, 245 S.W. 
903, 196 Ky. 716. 

638. Cook v. McKee, 
671,235 Ky. 1. 

[a] Agent’s commission.—A pur- 
chaser is not obliged to accept the 
vendor’s offers of rescission for a de- 
ficiency in the quantity of land not 
including an offer to pay an agent’s 
commission. Cook v. McKee, 29 S.W. 
(20). 571,235 Kye 1. 


64. Martin v. Chambers, 84 Ill. 579. 


[a] Reason for rule.—The vendor 
has no money in his hands which 
equitably belongs to the purchaser 
since he may be required to take the 
note up from his assignee. Martin 
v. Chambers, 84 Ill. 579. 


Nature and form of action general- 
ly see supra §§ 1596-1598. 


Placing vendor in statu quo as con- 
iets precedent see supra §§ 1606- 
608. 


65. Lassiter v. Farris, 
696, 202 Ky. 330. 


66. Lassiter v. Farris, supra (dic- 
tum). 


67. Lassiter v. Farris, supra 
(where the vendor was in fact a re- 
mote grantor). 


68. Riner v. Catron, 
970, 230 Ky. 290. 


Estoppel BF Ap Ala ees J recovery 
see supra § 1 


69. Pima ae eh Co. v. McDonald, 
244 P. 1022, 30 Ariz. 82. 


fa] Thus, in an action to recover 
the price of land for breach of an 
agreement to furnish water, the pur- 
chaser of an insolvent water compa- 
ny’s property, not binding itself to 
carry out agreements, was held not 
entitled to assert a provision that the 


29 S.W.(2d) 


259 S.W. 


19 S.W. (2d) 


damages for the breach. Pima Farms 
Co. v. McDonald, 244 P. 1022, 30 Ariz. 
82. 

70. Hayes v. Nourse, 8 N.Y.St. 397 
[rev on other grounds 22 N.EH. 40, 114 
N.Y. 595, 11° Am.S:'R. 700). 

71. Effect of notice on erence 
of mistake see supra § 1 


72. See supra §§ 1577- eee 
73. See supra § 1582. 
74, White v. Jacobs, 267 P. 1087, 


204 Cal. 334; Nydegger v. Turner, 294 
P. 466, 110 Cal.App. 762; Hubbard v. 
Turner, 294 P. 465, 110 Cal.App. 358; 
Key v. Vidovich, 1209 PB. 375,58 Cal. 
App. 716 [cit Cyc]; Hooe v. O’Cal- 
laghan, 103 Pe 175, 10) CakApp. 567; 
Boyer v. Amet, 6 So. 734, 41 La.Ann. 


721; Scott v, Featherston, 5 La.Ann, 
306. 
75. Major v. Brush, 7 Ind. 232. 


Right to recover after seers ake 
generally see supra § 156 

76. See eee provisions: 
supra § 189 

77. White vs Jacobs; 267° P. 1087, 
204, Cal. 334; Nydegger v. Turner, 294 
P. 466, 110 Cal.App. 762; Hubbard vy. 
TPurner, 294 P. 465, 110 Cal.App. 358. 


Right of seller to defend see supra 
§ 1609. 

73. In action for purchase money 
by vendor see supra §§ 1433-1439. 

79. Right of purchaser to purchase 
money and interest after rescission 
see supra § 507. 

80. Set-off and counterclaim gen- 
erally see Set-off and Counterclaim 
b7 Cid) pasbda 


81. Cal.—Cleary v. Folger, 
280, 84 Cal. 316, 18 Am.S.R. 187 

Iowa.—Findley v. Koch, 101 N.w. 
766, 126 Iowa 131. 

Mo.—wNorris v. Letchworth, 124 S. 
W. 559, 140 Mo.App. 19; Davis v. 
Barada-Ghio Real Estate Co., 92 S.W. 
118, 115 Mo.App. 327. 

Okl.—Kyger v. Caudill, 241 P. 814, 


and 


ane 


Can.—Swara vy. Piper, [1930] 1 Dom. 
L.R. 83. 


fa] Thus, where a contract for the 
purchase of land provides for for- 
feiture of partial payments for de- 
fault in full payment, and the pur- 
chaser, who defaulted, sues for par- 
tial payment, and the vendor claims 
forfeiture, and damage, in view of 
Comp. St. (1921) §§ 5968, 5969, 5976, 
the court may award him such dam- 
ages as he is entitled to, not to ex- 
ceed the amount provided for in the 
contract. Kyger v. Caudill, 241 P. 
814, 115 Okl. 102. 

[b] Where damages to vendor ex- 
ceed purchase money paid, the ven- 
dee in default cannot recover. Shlak 
v. E. F. Houghton Building & Loan 
Association, 16 Pa.Dist.&Co. 449, 


ce Ill.—Gehr vy. Hagerman, 26 fil. 


Ky.—Lowry v. Cox’s Ex’rs, 2 Dana 
469; Williams v. Rogers, 2 Dana 374; 
Webb v. Fluty, 43 S.Ww. 411, 19 Ky.L. 
1366; Graham vy. Dyer, 29 S.W. 346, 16 
Ky.L. 541. 
ee ee v. Lorman, 3 Gill 

R.I.—Dooley v. Stillson, 128 A. 217, 
46 R.I. 832, 52 A.L.R. 1505. 

Wis.—Oakes v. Estate of Buckley, 
6 N.W. 321, 49 Wis. 592. 

Cutting of timber see infra text and 
notes 93, 

83. Dooley v. Stillson, 128 A. 217, 
46 RT. 332, 52° ATLAR: 1505 
ees Ill.— Collins vy. Thayer, 74 Ill. 

Kan.—yYost y. Guinn, 188 P. 427, 106 
Kan. 465. 

Ky.—Gayle v. Troutman, 103 S.W. 
342, 31 eenun 718. 

Me.—Harkness v. McIntire, 76 Me. 
201; Richards v. Allen, 17 Me. 296. 

Mich.—Bartlett v. Smith, 109 N.W. 
260, 146 Mich. 188, 117 Am.S.R. 625; 


Todd Vit McLaughlin, 84 N.W. 146, 125 
Mich. 268. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


‘i oe P - » _~ —— 
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: 


§§ 1612-1613] 


including the rents and profits®® of the land, when 
entitled to them as against the purchaser,*® and 
the purchaser is not obliged to pay the same to 
another.s* Where the purchase price has been 
paid the rule is to allow the rents and profits to 
offset the interest the vendor should pay for the use 
of the money,*® at least if the value is equal,’® but 
the rule does not apply if it would be inequitable®? 
or if the vendor’s title is defective and the pur- 
chaser would be held liable to the rightful owner.®? 
It has been said that the rental value of the premis- 
es can be offset only against the interest due the 
purchaser and not against the purchase price.°? _ 

‘Cutting of timber. If the purchaser cuts timber 
from the land equal to the purchase price, he will 
be barred from recovering the purchase money.®® 
Where the vendor has had no title he cannot offset 
the value of the timber cut by the purchaser in 
excess of the amount the real owner had recovered 
against him.®4 


Commissions paid by vendor out of the down pay- 
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ment made by the purchaser cannot be set off against 
the down payment in a case where return thereof 
is sought because of the vendor’s inability to c¢on- 
vey a clear title.®® 


Counterclaim based on purchaser’s refusal to take 
title cannot be sustained if it is shown that the ven- 
dor was unable to convey in accordance with the 
agreement.°°® 


[§ 1613] e. Performance or Tender of Perform- 
ance by Vendor—(1) In General. The vendor who 
has not himself rescinded the contract®? or been at 
fault®® may defend an action by the purchaser for 
the return of the purchase money, by showing that 
he has performed, or tendered performance of, the 
contract with ability and readiness to perform;°® 
but, except when time was not of the essence of the 
contract,t performance or tender of performance 
must have been within the proper period of time,? 
for, after he has breached his contract, the defend- 
ant has no defense in the fact that he subsequently 
cured the defect in title or tendered performance,* 


Minn.—Lancoure v. Dupre, 55 N.W. 
129, 58 Minn. 301. 

R.I.—Dooley v. Stillson, 128 A. 217, 
AGe Rel. 332, 52) Ashe Re W505. 

Va.—Ives v. Saunders, 164 S.H. 394, 
158 Va. 638. - 

Wash.—Empey v. Northwestern & 
Pacific Hypotheekbank, 225 P. 226, 129 
Wash. 392. 

85. Ky.—wWilliams’ Heirs v. Wil- 
son, 4 Dana 507; Lowry v. Cox’s Ex’rs, 
2 Dana 469; Williams v. Rogers, 2 
Dana 374; Morton’s Heirs v. Ridge- 
way, 3  J.J.Marsh. 254; Cogwell’s 
Heirs v. Lyon, 3 J.J.Marsh. 38. 

Md.—Buchanan y. Lorman, 
yi lS 

Mo.—Coffman v. Huck, 19 Mo. 435, 
24 Mo. 496; Shields & Hickerson vy. 
Bogliolo, 7 Mo. 134. 

Wis.—Cooke v. Berlin Woolen Mill 
Co., 14 N.W. 808, 56 Wis. 643. 


Ont.—Short v. Field, 32 Ont.L. 395, 
7 Ont.W.N. 758, 400. 

Sask.—Cowie v. McDonald, 10 Sask. 
L. 218. 

86. Liability of purchaser: 
Generally for: 

Rents and profits see supra §§ 792— 

798. 


3 Gill 


Use and occupation see supra § 787. 

Waste see supra §§ 788, 789. 
After rescission for: 

Rents and profits see supra §§ 421, 

512; 

Waste see supra §§ 422, 513. 

87. Collins v. Thayer, 74 Ill. 138. 

[a] VWendee paying owner of para- 
mount title—The vendor may recoup 
the value of the use and occupation of 
the land, if it has been occupied by 
the purchaser, unless he has been 
compelled by law to pay the same to 
the owner of the paramount title. 
Collins v. Thayer, 74 Ill. 138. 

8s. Ky.—Lowry v. Cox’s Ex’rs, 2 
Dana 469; Williams v. Rogers, 2 Dana 
374; Talbot v. Sebree’s Heirs, 1 Dana 
56. 

Miss.—White v. Tucker, 
145. 

N.C.—Locke vy. Alexander, 
412. 

Tex.—Patrick v. Roach, 21 Tex. 251. 

Wash.—Ankeny v. Clark, 20 P. 583, 
1 Wash. 549 [aff 13 S.Ct. 617, 148 U. 
S. 345, 37 L.Ed. 475]. 

Rents and profits as correlative 


52 Miss. 


8 N.C. 


with interest see supra § 796. 

89. Fitzhugh Vv. Franco-Texas 
Land Co., 16 S.W. 1078, 81 Tex. 306. 

90. Williams’ Heirs v. Wilson, 4 
Dana (Ky.) 507; Shields & Hickerson 
v. Bogliolo, 7 Mo. 134. 

91. Locke v. Alexander, 8 N.C. 412. 


92. Ives vy. Saunders, 164 S.E. 394, 
158 Va. 638. 


93. Reid v. Reid, 133 S.W. 219, 141 
Ky. 402; Webb v. Fluty, 43 S.W. 411, 
19 Ky.L. 1366. 

94. Oakes v. Estate of Buckley, 6 
N.W. 321, 49 Wis. 592. 

95. Bertola v. Allred, 189 P. 489, 
46 Cal.App. 593. 

[a] Thus the purchaser, where the 
vendor was unable to secure removal 
of a restriction continuing an encum- 
brance, was entitled to recover from 
the vendor the full amount of the 
down payment, although the vendor 
paid his agent his commission im- 
mediately on the purchaser’s making 
a down payment. Bertola v. Allred, 
189 P. 489, 46 Cal.App. 593. 


96. Grossman vy. Brick, 139 A. 490, 
5 N.J.Mise. 1016. 

97. Mutual rescission see supra §§ 
1561, 1562. 


Rescission by vendor see supra § 
1563. 

98. Breach of contract by vendor 
see supra §§ 1565-1572. 


Fraud of vendor see supra § 1573. 


99. Ky.—Malone vy. Adairville 
Bank, 6 Ky.L. 452. 


Mo.—Woodward y. Van Hoy, 45 Mo. 
N.Y.—Lawrence v. Miller, 86 N.Y. 
ets 

Wis.—Woodman v. Blue’ Grass 
Land Co., 103 N.W. 236, 104 N.W. 920, 
125 Wis. 489. 


Sask.—Lawton y. Lindsay, 12 Sask. 
1h PAUSES 

[a] Sufficiency of vendor’s defense 
must be tested by the validity of the 
offer to perform which he makes, Ma- 
lone v. Adairville Bank, 6 Ky.L. 452. 

{b] Full performance.—Where a 
vendor, on being notified of a pur- 
chaser’s repudiation of a contract, 
notified the purchaser that he would 
carry out the contract, and in his an- 
swer alleged that he was at all times 
ready and willing to convey, the ven- 


dor did not elect to treat the repudia- 
tion aS a breach, and must show full 


performance on his part in order to 
successfully defend. Woodman =v. 
Blue Grass Land Co., 103 N.W. 236, 
104 N.W. 920, 125 Wis. 489. 


[ce] Ability to perform, not shown. 
—In an action to recover purchase 
money paid, defendant, who had 
agreed to convey premises which he 
did not own, did not establish his abil- 
ity to perform by proving the willing- 
ness of the owner of the title to con- 
vey to defendant’s wife, since the 
wife was not bound by his agreement, 
nor was the purchaser bound to take 
title from the wife. Naugle v. Mc- 
Voy, 115 A. 393, 96 N.J.Law 515. 


Performance by vendor generally 
see supra § 515 et seq. 


Purchaser’s right to recover when 
vendor willing and able to perform 
see supra § 1555. 


oan: Woodward vy. Van Hoy, 45 Mo. 


[a] Thus, where the vendor in a 
contract for the sale of land complied 
with the purchaser’s requirements to 
perfect the title, although they were 
without merit and were raised witha 
design of preventing a performance 
by the vendor within the time fixed, 
and the vendor tendered full perform- 
ance prior to any claim of forfeiture 
by the purchaser, and time was not 
of the essence, the purchaser could 
not recover the cash payment made. 
Price v. Loe, 105 P. 469, 56 Wash. 253. 


2 Muller v. Palmer, 77 P. 954, 144 
Cal. 305; Eggers v. Busch, 39 N.E. 
619, 154 Ill. 604 [aff 54 Ill.App. 279]; 
Weil v. Radley, 57 N.H. 1128, 163 N.Y. 
582; Rugg v. Midland Realty Co., 104 
A. 685, 261 Pa. 453. See Liebling v. 
Renfer, 211 Ill.App. 370. 


{a] Refusal to convey at time of 
demand.—Where a contract for the 
sale of realty provided that, when the 
price was paid, a conveyance should 
be made free of encumbrances, and 
plaintiff tendered the balance of the 
price due and demanded a deed, which 
was refused, because defendant was 
then unable to make a good title, 
plaintiff could recover the money paid 
and reasonable expenses, although de- 
fendant tendered a deed with a policy 
of insurance issued by a title com- 
pany. Rugg v. Midland Realty Co., 
104 A. 685, 261 Pa. 453. 

3 Alvarez v. Brannan, 7 Cal. 503, 
68 Am.D. 274; Eggers v. Busch, 39 N. 
BE. 619, 154 Ill. 604 [aff 54 Ill.App. 
279]; Weil v. Radley, 52 N.Y.S. 398, 
31 App.Div. 25 [aff 57 N.H. 1128, 163 
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in the absence of action by a court of equity.4 He 
may show in defense that the time within which the 
contract might have been performed had not expired 
prior to the commencement of the action,® unless he 
had put it out of his power to convey when demand 
was made and this was the reason for his refusal.® 
After the vendor has conveyed to another he cannot 
defend on the ground of his willingness to abate 
the purchase price as to a portion of the land not 
conveyable because of a deficiency in his title.7 The 
fact that he gave notice that he would retain the 
payment if the purchaser would not accept the title 
offered is not a good defense;*® nor, after he has re- 
nounced the contract, may he defend by asserting 
a failure of the purchaser to perform.® In an ac- 
tion to rescind and recover the purchase money be- 
cause of alleged encumbrances, the vendor may show 
that they have been satisfied or extingnished.t° If 
the vendor’s negligent conveyance to a third per- 
son causes the purchaser to lose the land, the vendor 
is liable for the purchase money paid. 


Where purchaser prevents performance this fact 
may be shown in defense.?? 


[§ 1614] (2) After Suit Brought. Ordinarily, 
where defendant fails to give a good title to land 
at the time provided by the contract of sale, he 
cannot defeat the recovery of money paid on the 
contract by obtaining title and tendering deed after 


N.Y. 582]; Geller v. Kings County 


Mortgage Co., 162 N.Y.S. 183, 97 Misc. 12. 
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50 P. 107, 6 Kan.App. 846. 


[§§ 1613-1616 


the commencement of the action.‘ Where, how- 
ever, through a mutual mistake, the deed to the pur- 
chaser vests no title in him, it is held that a tender 
of a deed after suit brought will bar his recovery.'* 
If the purchaser has not been ready and willing to 
tender performance!® the vendor may interpose an 
equitable claim for specific performance and it is 
sufficient if he is able to make good title before de- 
eree.t® The vendor’s offer to perform and request 
for affirmative relief, in the purchaser’s action, con- 
stitutes an equitable claim for specific performance 
rather than a defense.1’ Where the vendor has giy- 
en a note with provisions for interest as security 
for the restoration of the purchaser’s payment if he 
should not be able to tender good title, he may not 
be liable for the purchase money if he tenders good 
title after suit is brought, but he is lable for the 
interest on the note.?§ 


[§ 1615] 8. Proceedings*—a, Jurisdiction and Ven- 
ue. An action by the purchaser to enforce his right 
to a return of the purchase money must be brought 
in a court having competent jurisdiction.t1® An ae- 
tion to recover back purchase money paid?° or to 
recover for a deficiency in the quantity of land?* 
is an action in personam and transitory.*? 


[§ 1616] b. Time To Sue and Limitations.2? <A 
purchaser cannot maintain an aetion for a deposit 
on the contract until the time for performance has 


perior court should have original ju- 


27 Tex. 97{|risdiction in all cases at law which 


707. 

[a] Where grantor conveying with 
covenant of seizin has neither title 
nor possession, the grantee may sue 
for the price paid although the gran- 
tor has in the meantime acquired ti- 
tle. Rombough v. Koons, 34 P. 135, 
6 Wash. 558. 


Tender after suit brought see in- 
fra § 1614. 


4. Geller v. Kings County Mort- 
gage Co., 162 N.Y.S. 183, 97 Misc. 797. 


5. Weintz v. Hafner, 78 Ill. 27; 
Laub v. De Vault, 139 Ill.App. 398; 
Joseph v. Isaac, 95 N.Y.S. 532, 48 Misc. 
409; Price v. Loe, 105 P. 469, 56 Wash. 
253. 

6. Seiberling v. Lewis, 93 Il1.App. 
549. 

7. Ahrens v. Ijams, 148 A. 816, 158 
Md. 412. 

8. Jackson 
104 Wash. 643. 


9. Stewart v. Mann, 
1169, 85 Or. 68. 


10. Woods v. Straup, 63 Mo. 437. 


11. Dary v. Deardorff, 50 P. 107, 6 
Kan.App. 846. 


{a] Conveyance to purchaser’s hus- 
band.—Where a vendor holding a 
mortgage on land which he contracted 
to convey to the purchaser foreclosed 
his mortgage after the contract of 

sale, and in an effort to fulfil the con- 
tract negligently procured the sher- 
iff’s deed to be made to the purchas- 
er’s husband, whereupon an execu- 
tion was levied on the land to satisfy 
a judgment against the purchaser and 
her husband, it was held that the pur- 
chaser could recover back the pur- 
chase money paid. Dary v. Deardorff, 


Vem UC yu edi Eos Ol Olly 


165 P. 590, 


a 


~ 


Hanks v. Pickett, "4 
(holding that, where the obligee, in a 
bond, which covenanted that the ob- 
ligor should obtain for the obligee ti- 
tle to certain land within a certain 
time or refund money paid to him by 
the obligee, prevents the obligor from 
obtaining the title, he cannot recover 
the money paid). 

13. Mich.—Wright v. Dickinson, 42 
N.W. 849, 67 Mich. 590. 

N.Y.—Harris v. Strodl, 10 N.Y.S. 
859, 57 Hun 592 [aff 30 N.E. 962, 132 
INGYea logue 
397 [rev on other grounds 22 N.E. 
40, 114 N.Y. 595, 11 Am.S.R. 700]. 

Pa.—Rugg v. Midland Realty Co., 
104 A. 685, 261 Pa. 453. 

Vt.—Cobb v. Hall, 33 Vt. 233. 

is.—Lutz v. Compton, 46 N.W. 

889, 77 -Wis. 584. 

14. Mead v. Johnson, 3 Conn. 592. 

15. Tender of performance as con- 
dition precedent see supra § 1600. 


16. Weinheimer v. Ross, 99 N.E. 
145, 205 N.Y. 518 [rearg den 99 N.E. 
1119, 206 N.Y. 682]. 


17. Geller v. Kings County Mort- 
gage Co., 162 N.Y.S. 1838, 97 Misc. 707. 


18. Dennis v. Rainey, 143 S.E. 911, 
88 Ga.App. 250. 


Amount and items of recovery see 
infra §§ 1630-1634. 

19. See cases infra this note. 

[a] In Manitoba, the county court 
has no jurisdiction to cancel a con- 
tract for the sale of land on the 
ground of fraud, and to grant recov- 
ery for purchase money paid. Yosne 
v. Kronsen, 17 Man. 301. 

[b] Amount involved.—(1) Under 
a constitutional provision that the su- 


*By HAROLD J. GILBERT (§§ 1615-1635). 


Hayes. v. Nourse, 8 N.Y.St.° 


involve title to property, the superior 
court has jurisdiction to try a case 
for the return of purchase money, on 
a claim of failure of title, although 
the sum involved is less thon that 
required for the court ordinarily to 
obtain jurisdiction. Copertini v. Op- 
permann, 18 "P7256, 00.6) Caleul Siem aCe) 
Where the vendor brings a suit in- 
volving a sum sufficient to give the 
court jurisdiction, the court also has 
jurisdiction to render judgment for 
the purchaser’s counterclaim for re- 
covery of purchase money paid, al- 
though the sum involved in the coun- 
terclaim is insufficient alone to give 
the court Ee Cammack v. 
Prather, (Tex.Civ.App.) 74 S.W. 354. 


{e] Court of equity has jurisdic- 
tion to give compensation to a pur- 
chaser for a deficiency of land con- 
veyed to him. Hull v. Watts, 27 S.E. 
$29,095, WVae 108 

[d] Waiver.—An answer to a bill 
by the purchaser for a deficiency of 
land conveyed to him waives the want 
of jurisdiction of the court, if any. 
Frazier v. Tubb, 2 Heisk. (Tenn.) 662. 


Le onom generally See Courts §§ 
Jurisdiction of particular courts 
see Courts § 418. 


20. Brown v. McKee’s Representa- 
tives, 1 J.J.Marsh. (Ky.) 471; Lewis 
v. Morton, 5 T.B.Mon. (Ky.) 1. 


21. Stamper v. Central Kentucky 
Lumber, etc., Co., 4 S.W. 330, 9 Ky. 
L. 175; Williams v. Burnett, 6 T.B. 
Mon. (Ky.) 322. 

22. Wenue generally see Venue [40 
Cye 1) 

23. Purchaser’s delay or laches 
see supra § 1582. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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passed,** and, defendant is in default,?* but the time 
fixed in the contract for performance need not have 
arrived where defendant has repudiated the contract 
or it is out of his power to perform.2® C 
a purchaser with knowledge of the facts relied on 
for recovery must not be guilty of unreasonable de- 
lay in bringing his suit,?7 but, according to some 
authority, injury to the vendor caused by the pur- 
s delay must be shown before such delay 
will bar the right to recover the purchase money ;78 
and it has been held that long delay in bringing suit 
to recover for a deficiency in acreage will not defeat 
the remedy in cases of fraud or mistake, provided 
the injured party during all the interval was ig- 
norant of the fraud or mistake without fault on his 


chaser’ 


part.?° 
Limitations. 
24. Laub v. DeVault, 139 Ill.App. 


398; Joseph y. Isdac, 95 N.Y.S. 532, 
48 Mise. 409. 


The application of the statutes of 
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limitations falls 


Ordinarily, 


tions of actions in general.®° 
action to recover purchase money paid, on the ground 
_ that the vendor had no title,®! begins to run from the 
time payment was made; but, where the ground is 
the refusal of the vendor to convey, limitation be- 
gins to run from the refusal.? 
tract or one otherwise voidable, the statute does not 
begin to run until the vendor or his representa- 
tives rescind or 
In the case of fraud or mistake resulting in a de- 
ficiency of quantity of land, where the contract has 
been executed by delivery and acceptance of a deed 
without a warranty of quantity, the statute runs 
from the time of discovery of the mistake or fraud, 
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within the rules governing limita- 
Limitations to an 


Under a parol con- 


refuse to perform the contract.?* 


or from the time when with reasonable diligence the 


ration vy. Lange, 217 N.Y.S. 666, 128 
Mise. 118. (2) Nine months. Title 
Guaranty & Trust Co. v. Campbell, 9 


[a] Warranty from grantor’s death. P.(2d) 265, 121 Cal.App. 763; Camp- 


—Where one for a valuable considera- 
tion bargains and sells land, with 
warranty to hold from the grantor’s 
death, no action lies during the gran- 
tor’s life to recover the consideration 
paid, although an action on the cove- 
nant may lie after the death of the 
grantor where the title does not pass 
to the grantee. Wallis v. Wallis, 4 
Mass. 135, 3 Am.D. 210. 


{bj Reasonable time.—Ordinarily 
the purchaser should give the vendor 
a reasonable time within which to 
perform before bringing suit for a re- 
turn of the purchase money. Perrin v. 
Chidester, 139 N.W. 930, 159 Iowa 31. 
See Green v. Reeves, 47 App.D.C. 83 


(holding reasonable time to have 
elapsed). 
25. Nass v. Munzing, 138 A. 922, 


101 N.J.Eq. 798 [aff 136 A. 344, 100 
N.J.Eq. 421]. 


26. Monteverde v. Brooke Realty 
Co., 224 P. 247, 65 Cal.App. 435; Smith 
v. Jaceard, 128 P. 1023, 1026, 20 Cal. 
App. 280; Cabrera v. Payne, 103 P. 
176, 177, 10 Cal.App. 675; Rosenberg 
v. Derbes, 109 So. 841, 161 La. 1070; 
Hall v. Phillips, (Tex.Civ.App.) 21 S. 
W.(2d) 750, 753, 754. 


“Tf the defendants had repudiated 
the contract, or voluntarily put it out 
of their power to perform, or if the 
contract had been by the act of God or 
of the law rendered impossible of per- 
formance, a right of action would 
have accrued to the plaintiff imme- 
diately, and without waiting for the 
day of performance fixed in the con- 
tract.” Cabrera v. Payne, supra. 


[a] Rule applied.—(1) In a con- 
tract for the sale of lots with a cove- 
nant by the vendor to pipe water 
thereto, on completion of a dwelling, 
that the purchaser had not construct- 
ed a dwelling house did not preclude 
action for the purchase money paid, 
when the vendor informed the pur- 
chaser that he would not comply with 
the covenant. Monteverde v. Brooke 
Realty Co., 224 P. 247, 65 Cal.App. 435. 
(2) Where the title is defective, the 
vendee, on discovery of that fact, 
and the failure of the vendor to make 
title, may sue at once to recover the 
purchase price, although the purchas- 
er is not then entitled to a deed to the 
property. Hall v. Phillips, (Tex.Civ. 
App.) 21 S.W.(2d) 750, 753, 754. 

27. Johns v. Masterson, 195 S.W. 
819, 176 Ky. 399; 2409 Broadway Cor- 
poration v. Lange, 217 N.Y.S. 666, 128 
Misc. 118. 

CG!) 


[a] Delay held unreasonable: 
Six months. 2409 Broadway Corpo- 


bell v. Title Guarantee & Trust Co., 
9 P.(2d) 264, 121 Cal.App. 374. (3) 
One year. R. Harris & Co. v. Weller, 
250 By 980)'52°App.D:C. 6; ‘T.)B. Pot- 
ter Realty Co. v. Breitling, 155 P. 179, 
79 "Or! 293: 


[b] Suit held to be seascnable.— 
Kremer v. Lewis, 163 N.W. 732, 137 
Minn. 368; 


Connell v. McGill, 214 P. 
1, 124 Wash. 350. ‘ 


[c] Delay due to mistake.—Delay 
of plaintiff in suing to recover de- 
posit, made under mistaken belief that 
a. contract for the sale of land had 
been entered into, was not laches, 
where he sued as soon as he discov- 
ered the mistake, and defendant knew 
of the mistake and suffered no preju- 


dice by delay. Born v. Castle, 167 
Py i385 175) Cal. 680. 
28. Samuel v. King, 14 S.W.(2d) 


963, 158 Tenn. 546. 


[a] Thus delay from 1919 to 1927 
was held not to bar the right of the 
purchaser to recover where no injury 
is shown to the vendor. Samuel v. 
King, 14 S.W.(2d) 963, 158 Tenn. 546. 


29. Bunkers y. Guernsey, 153 N.W. 
378, 35 S.D. 574 [rev on other grounds 
160 N.W. 732]; Hall v. Graham, 72 
S.E. 105, 112 Va. 560, Ann.Cas.1913B 
1257. 

[a] Delay held not to defeat re- 
covery: (1) Twelve years. Bunkers 
v. Guernsey, 153 N.W. 378, 35 S.D. 
574 [rev on other grounds 160 N.W. 
732]. (2) Twenty-four years. Hall 
v. Graham, 72 S.E. 105, i112 Va. 560, 
Ann.Cas.1913B 1257. 


SO. See cases infra this note. 


[a] Claim for compensation for 
deficiency in quantity of land con- 
veyed by deed where the price has 
been paid is a personal demand, cog- 
nizable at law, and subject to the 
statute of limitations. Maxwell v. 
Wilson, 46 S.E. 349, 54 W.Va. 495. 


[b] In California (1) an action by 
a purchaser of land, to recover the 
purchase price on the ground of the 
failure of the vendor to convey, is 
not, in the absence of any stipulation 
in the contract for repayment, an ac- 
tion founded on contract in writing, 
within the meaning of Code Civ. Proc. 
§ 3387, providing that such actions 
may be brought in four years. Such 
action must be regarded as an action 
of implied assumpsit on the breach of 
the contract to convey, within the 
provisions of Code Civ. Proc. § 339 
subd 1, requiring actions founded on 
contracts not in writing to be brought 
within two years. Thomas y. Pacific 
Beach. Go., 46-2: 899, 115, Cal. 1386. 


discovery should have been made;** but both pay- 


Contra Thomas vy. Pacific Beach Co., 
(Cal.) 44 P. 475. (2) A right of ac- 
tion by a vendee to recover- purchase 
money paid on a land contract accrues 
and the statute of limitations begins 
to run when the vendor tenders a deed 
and the vendee refuses to accept it 
because of defects in title. Reed v. 
Sefton, 103 P. 1095, 11 Cal.App. 88. 


{c] Action held to be one for re- 
covery of purchase money because of 
eviction, and not barred by the stat- 
ute of limitations applicable to ae- 
tions for diminution of price of sale 
due to shortage in acreage. Selby v. 
Williams, 140 So. 144, 19 La.App. 845. 


Computation of statutory period 
generally see Limitations of Actions 
§§ 152-563. 

Limitations applicakle to contracts 
arth see Limitations of Actions 

—76. 


31. Barden yv. Stickney, 43 S.B. 912, 
132 N.C. 416, 40 S.E. 842, 130 N.C. 62. 


32. Lyttle v. Davidson, 67 S.W. 34. 
23 Ky.L. 2262. 


33. Collins v. Thayer, 74 Ill. 138; 
Lyttle v. Davidson, 67 S.W 34, 23 Ky. 
L. 2262; Walker’s Assignee v. Walker, 
55 S.W. 726, 21 Ky.L. 1521; Richards 
v. Allen, 17 Me. 296; Bedell v. Tracy, 
26 A. 1031, 65 Vt. 494. 


34. Emerson v. Navarro, 31 Tex, 
334, 98 Am.D. 534; Smith v. Fly, 24 
Tex. 345, 76 Am.D. 109; Lastovica v. 
Sulik, (Tex.Civ.App.) 33 S.W. 909. 


[a] Where there is mutual and in- 
nocent mistake on the part of both 
vendor and purchaser as to the quan- 
tity of land named in a deed, the stat- 
ute of limitations begins to run 
against the purchaser from the dis- 
covery of the mistake, and not from 
the date of the deed. Emerson vy. 
Navarro, 31 Tex. 334, 98 Am.D. 534. 


{b] In Kentucky, under St. § 2515, 
providing that an action for relief on 
the ground of fraud or misteke shall 
be commenced within five years next 
after the cause of action accrued, and 
§ 2519, providing that, in actions for 
relief for fraud or mistake, or dam- 
ages for either, the cause of action 
shall not be deemed to have accrued 
until the discovery of the fraud or 
mistake, but that no such action shall 
be brought ten years after the time 
of making the contract or the perpe- 
tration of the fraud, it has been held 
that: (1) Actions not brought with- 
in five years after discovery of the 
fraud are barred by limitations. 
Biggs v. Lexington, etc., Ry. Co., 79 
Ky. 470, 3 Ky.L. 263. (2) A purchas- 
er’s right to relief on account of a 
defect in the boundary conveyed being 
based on an implied promise to re- 
fund the money paid by mistake, his 
cause of action does not accrue until 
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ment and discovery of the mistake must océur be- 
fore recovery can be had.*®° Where an equitable ac- 
tion 1s necessary to determine whether or not the 
purchaser has a lien for purchase money paid, limi- 
tations do not begin to run until the termination 
of such action and the entry of final judgment there- 
in.8® The fact that any cause of action on the 
vendor’s express promise to make good any short- 
age in the amount of land conveyed was barred by 
limitations has been held not to bar the purchaser’s 
action as for money had and received for land false- 
ly represented to exist.°7 

[§ 1617] c. Persons Liable.** Where the purchas- 
er is entitled to recover back the purchase money 
paid by him, the person to be charged is he to whom 
the payment was made and by whom retained, or he 
for whose benefit and use the payment operated,?® 
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Y 


[$§ 1616-1617 


for example, liability does not attach to a vendor 
who has never received the purchase money,*® or a 
subsequent purchaser, where the prior sale was 
void,*! and the liability of an assignee of the ven- 
dor is no greater than the total of payments re- 
ceived by him from the purchaser.4* A party to 
whom the vendee’s notes have been executed, who 
is not a bona fide purchaser, and who sold them to a 
bona fide purchaser, is equally responsible with the 
vendor for a deficiency in acreage.*? Where a pur- 
chaser paid the purchase money to an assignee of the 
vendor, it has been held that he had no claim in equity 
against such assignee on a subsequent discovery that 
he was entitled to compensation for a deficiency in 
the quantity of the land.*4 


Agents. As to the liability of an agent, the gen- 
eral rules applicable to the relationship of principal 


the last of the purchase price is paid, 
and limitation runs only. from that 
time, and not from the time the deed 
is made. Nave v. Price, 55 S.W. 882, 
108 Ky. 105, 21 Ky.L. 1538. (8) The 
statute runs from the discovery of 
the mistake, or from such time as, 
by the exercise of ordinary diligence, 
the mistake ought to have been dis- 


covered. Nave vy. Price, supra; Dye 
wa FHolland,...4) Bush, 635;., Crane..;v. 
Prather, 4 J.J.Marsh. 75. (4) Where 


land conveyed in 1913 was supposed 
by both parties to contain three hun- 
dred forty acres and was in 1920 dis- 
covered to contain only two hundred 
ninety-six acres, the error being not 
in the calls contained in the deed but 
merely in the calculations based on 
these calls, that the vendee was not 
chargeable with such diligence in 
checking as would constitute him 
guilty of laches barring his suit. for 
recovery of overpayment brought 
after discovery of the shortage. .Mor- 
ris v. McDonald, 245 S.W. 903, 196 
Ky. 716. 

35. Nave v. Price, 55 S.W. 882, 108 
Ky. 105, 21: Ky.L. 1538; Biggs v. Lex- 
ineton,etc., RR. Co.) 19 Ky. 440, 3) Key. 
L. 263. 

36. Donovan y. Dickson, 164 N.W. 
27, 37 N.D. 404. 

GT eVates sven uteri lis 
App.) 149 S.W. 347. 


[a] Reason for rule.—The vendors’ 
promise to make good any shortage, 
even though the purchaser relied on 
the same, imposes no duty on the 
vendors which the law would not 
otherwise impose, and cannot have 
the effect of requiring the purchaser 
necessarily to rely on those promises 
as a contract to the exclusion of his 
right to maintain this action as for 
the recovery of money had and re- 
ceived for land falsely represented to 
exist. Yates v. Buttrill, (Tex.Civ. 
App.) 149 S.W. 347. 


38. Recovery of purchase money 
paid for city property see Municipal 
Corporations § 2117. 


Return of purchase money on avoid- 
ance of sale by executor or admin- 
istrator see Executors and Adminis- 
trators § 687. 

39. Valley Bank of Phcenix v. Jos- 
ten, 161 P. 876, 18 Ariz. 365; Shimon v. 
Sogge, 192 N.W. 739, 155 Minn. 114. 


[a] Rule applied.—(1) Where one 
having an interest in land contracts 
with trustees to purchase the whole 
at a given price, but fails to pay at 
the time agreed, and he afterward 
sells to others at a profit, and re- 
ceives the consideration before con- 
veyance to him by the trustees, he 


(Tex.Civ. 


will be regarded as the agent of his 
vendors, so that they must aid him 
to refund the consideration on the 
rescission of the sale, where it ap- 
pears that they took the proceeds and 
the benefits of the sale. Smith v. 
Babcock, 22 F.Cas.No. 13,009, 2 Woodb. 
& M. 246. (2) In an action against 
defendant bank for recovery of price 
of lands on the ground of fraud where 
the evidenee showed that the bank 
received no portion of the price, but 
that it was paid to others, the plaintiff 
could not recover against the bank, 
but only against those who received 
the money. Valley Bank of Phcenix 
Vv. Josten, 161 P. 876, 18 Arizi365...(3) 
Where plaintiff purchased property 
after a series of conveyances by con- 
tracts for deed, he was entitled to 
receive from his immediate vendor 
after cancellation of contract only 
what he had paid on the contract, 
and was not entitled to recover from 
banks through which he had paid oth- 
er contract holders, since they re- 
tained no part of the funds. Winn v. 
Williams, 205 N.W. 541, 200 Iowa 905. 


[b] Assignee of mortgage.—In an 
action by an assignee to foreclose a 
real estate mortgage, where defend- 
ants filed a counterclaim seeking re- 
covery of certain money which plain- 
tiff retained and sought to apply on 
the mortgage note, it was held that 
plaintiff had knowledge of the righf 
of defendant under the real estate 
purchase contract and participated in 
the acts resulting in failure of con- 
sideration to defendant, and became 
liable to repay to defendant any bal- 
ance retained that would otherwise 
be applicable to the payment of the 
mortgage note. Dakota Live Stock 
& Investment Co. v. Bishop, 191 N.W. 
491, 49 N.D. 343. 


[ec] On Isle of Jersey, where all 
sales of realty made within forty days 
of the death of the vendor are void, 
it has been held that the purchaser 
cannot call on the heir, who has not 
received the purchase money, to repay 
him the purchase:money, but he must 
get back his money however he can 
from those who have received it. 
Marett v. Jennes, 1 Knapp 103, 12 Re- 
print 260. 


40. Hill v. Maguire, 140 So. 169, 
19 La.App. 798. See British-American 
Portland Cement Co. v. Citizens’ Gas 
Co., 164 S.W. 468, 255 Mo. 1, Ann.Cas. 
1915C 151 (where a vendor who had 
not received the purchase money plac- 
ed in the hands of a stakeholder was 
not held liable for a return of the 
money). — 


[a] Rule applied.—(1}) Where the 
purchaser paid the money to another, 


but forbade him to pay the same over 
to the vendor, the vendor is not liable 
for the purchase money. Robinson 
v. Trofitter, 11 Allen (Mass.) 339. 
(2) Where V is the beneficial owner 
of land and sells it to F, making false 
representations as to it, and G@ mere- 
ly executes the contract because the 
title stands in his name, G, not being 
shown to have had knowledge of the 
fraud, is not liable to F, on the con- 
tract being rescinded for the fraud, 
for the payments to V which F had 
made. Freeman v. Gloyd, 86 P. 1051, 
1053, 43 Wash. 607, 716. (3) Where 
the grantee of a trust deed and the 
beneficiary thereunder joined in the 
contract for the sale of the property 
to plaintiff at plaintiff’s request, but 
had no interest therein except to re- 
ceive the payment of the debt secured 
by the trust deed by plaintiff, they are 
not personally liable to plaintiff for 
the amount paid on the secured debt 
after plaintiff rescinded her contract 
for the fraud of the vendor in which 
the encumbrancers did not participate. 
Montgomery v. Meyerstein, 199 P. 800, 
186 Cal. 459. 


[b] In Anstralia it has been held 
that a deposit paid to an agent of the 
vendor, under a provision in the con- 
tract that “‘as soon as the said pur- 
chasers have accepted the title as 
aforesaid the deposit shall be paid 
over to the vendor,’ is recoverable 
from the vendor, although he has 
never actually received the money. 
Pee v. Robinson, 4 Austr.C.L.R. 


41. Central Land Co. v. Laidley, 
9 S.E. 61, 32 W.Va. 134, 25 Am.S.R: 
097%, SE LARAS82 6: 


[a] Illustration.—Where a deed 
from husband and wife conveying 
land of the wife is void as to the wife 
because of a defective certificate of 
her examination and acknowledgment, 
and after the death of her husband 
she conveys the land to.another with 
notice of the former deed, the sec- 


-ond purchaser will not be affected by 


such notice, because the former deed 
is void, and passes no right, legal or 
equitable, and equity will not require 
a second purchaser to refund to the 
first purchaser the consideration paid 
by the latter. Central Land Co. v. 
Laidley, 9 S.E. 61, 32 W.Va. 134, 25 
Am.S. Ri! 797, 3) LiRIA. 3826: 


42. Hafner v. A. J. Stuart Land 
ee N.W. 6380, 246 Mich. 465 [cit 
yc]. 


43. Green v. Hammons, 
(2d) 422, 232 Ky. 59.- 


44. Crawford v. McDaniel, 1 Rob. 
(40 Va.) 448. 


22 SW. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and agent apply.*® Thus, if the agent receives the 
money as agent of the vendor, an action may be 
maintained against the agent as long as the money 
remains in his hands.4® However, if he has paid the 
money over to his principal without knowledge or 
notice of the paramount right of claimant, the ac- 
tion cannot thereafter be maintained against him;47 
but, if the agent has knowledge or notice of the 
right of claimant, he cannot divest himself of lia- 
bility to such action by payment of the money to his 
principal.** Where the money has been paid to the 
vendor, there can be no recovery against the agent.*® 


Remote grantor. A purchaser may not recover for 
a deficiency in acreage,®® or recover the purchase 
money, because of fraud,®! from a remote grantor, 
but must confine his cause to a recovery against his 
immediate grantor.®? 


Joint or several liability. According to some au- 
thority, joint vendors, who received the benefits of 
payments, are jointly,®* or jointly and severally,+ 
liable in an action for a return of the purchase mon- 
ey, although only one of them made the false rep- 
resentations relied on for avoiding the sale;*> but 
it has been held elsewhere, where several vendors 
‘receive separate payments under a void contract, that 
their liability is not joint,®® and it has also been held 


45. See cases infra notes 46—49. 
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~, 


114 Minn. 264, 38 L.R.A.N.S. 301; 
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that each of several equitable owners is liable to 
refund only the money he received and not that 
received by the others.°7 Where the payment was 
induced by the joint fraud of all the vendors, they 
are jointly liable.®8 


Fraud or misrepresentation. Where the contract 
is induced by fraud, the purchaser can recover from 
the person perpetrating the fraud, regardless of a 
provision in the contract requiring such payments 
be made to another,®® and the purchaser is also 
entitled to recover the purchase money from the 
person who actually received it.*° It is not neces- 
sary that the vendor personally made the misrep- 
resentations to entitle the purchaser to recover, it 
being sufficient if he understood what was being said 
and done to induce the purchaser to buy.*4 


Payment by subpurchaser. The fact that the pay- 
ments made by a subpurchaser to the original pur- 
chaser were applied on his contract with the ven- 
dor does not render the vendor liable for the pay- 
ments made by the subpurchaser.*®? 


[§ 1618] d. Parties. The rules governing parties 
in general®* should be followed in an action to re- 
cover back purchase money,°* both with respect to 
parties plaintiff®® and with respect to parties de- 
fendant,°® including joinder of parties plaintiff*7 


Ro- | Scarsdale Estates, 151 N.Y.S. 1042, 166 


Liability of agent to: 
Principal generally see Agency §§ 
353-412. 
Third person generally see Agency 
§§ 476-503. 
46. Kremer v. Lewis, 163 N.W. 732, 
137 Minn. 368. 


47. Kremer y. Lewis, supra. 
48. Kremer v. Lewis, supra. 
49. Dyer v. Graves, 37 Vt. 369. 


50. Young v. Jewell, 267 S.W. 164, 
206 Ky. 380. 

Propriety of joining remote grantor 
as party defendant see infra § 1618. 

51. Walbridge v. Day, 31 Ill. 379, 
83 Am.D. 227. 

[a] Illustration.—Where the ven- 
dor has perpetrated a fraud on his 
grantee in respect of the title, the 
remedy against the fraudulent gran- 
tor will not inure to a subsequent pur- 
chaser from such grantee, so as to 
enable him to recover from the fraud- 
ulent grantor the purchase money re- 
ceived by him. Walbridge v. Day, 83 
Am: Ds 227, 31 Tl). 379. 

* 52. Young v. Jewell, 267 S.W. 164, 
206 Ky. 380. 

53. Zadel v. Simon, 190 N.W. 700, 
221 Mich. 180; Rushton v. Campbell, 
142 N.W. 902, 94 Neb. 141; Hurst v. 
Knight, (Tex.Civ.App.) 164 S.W. 1072. 
. 54 Smith v. Lander, (Tex.Civ. 
App.) 106 S.W. 708. 

55. Zadel v. Simon, 190 N.W. 700, 
221 Mich. 180; Rushton v. Campbell, 
142 N.W. 902, 94 Neb. 141. 

56. Smith v. Bach, 199 P. 1106, 53 
Cal.App. 63. : 

[a] Reason for rule.—Such ven- 
dors are not joint promisors, and the 
action is on an implied obligation, 
arising from the fact that there was 
no contract. Smith v. Bach, 199 
1106, 53 Cal.App. 63. 

57. Mason v. Crosby, 16 F.Cas.No. 
9,234, 1 Woodb. & M. 342. 

58. Goodrich-Lockhart Co, v. Sears, 
Oi ke hil 

59. Bullard v. Lyon, 131 N.W. 320, 


per v. Crosier, 167 P. 808, 50 Utah 262. 

60. Mason y. Crosby, 16 IF Cas.No. 
9,234, 1 Woodb. & M. 342; Valley Bank 
of Phoenix v. Josten, 161 P. 876, 18 
Ariz. 365. 

61. Kefuss v. Whitley, 189 N.W. 76, 
220 Mich. 67. 

62. Montana Wheat Land Co. v. 
Danaher, 225 I1l.App. 364 [aff 139 N. 
E. 876, 308 Ill. 620]. 


[a] Iustration.—Where a pur- 
chaser of land from a railroad falsely 
and fraudulently ré@presented to a 
corporation that he had a contract for 
the purchase of such land and, in turn, 
effected a sale to the corporation, the 
payments made by such corporation 
being turned over to the railroad un- 
til the contract was forfeited because 
of default in the payments, such fact 
would not entitle the corporation, in 
an action against the railroad for spe- 
cific performance, to the return of the 
payments made, as the court could not 
enter into any question as to the 
rights existing on the part of the cor- 
poration against the man that sold 
the land to it. Montana Wheat Land 
Co. v. Danaher, 225 Ill.App. 364 [aff 
129 N.E. 876, 308 Ill. 620]. 


63. Parties generally see Parties 
ATCT pt: 

64. See cases infra notes 65, 66. 

65. Ala.—Bryant’s Ex’r v. Boothe, 
68 Am.D. 117, 30 Ala. 311. 


Ill.—Walbridge v. Day, 
227 °3h) LUN N3 79: 


Ky.—Neyfong v. Wells, Hard. 561. 


Minn.—Murphin y. Scovell, 47 N.W. 
256, 44 Minn. 530. 


Va.—Watts v. Holland, 11 S.E. 1015, 
86 Va. 999. 

[a] Rules applied.—(1) A grantee 
to whom the vendor conveyed at the 
purchaser’s request may bring suit 
to recover for a deficiency in acreage. 
Wilson v. Morris, 233 S.W. 1049, 192 
Ky. 469. (2) A purchaser of land 
under a contract under seal may en- 
force a claim for shortage in the acre- 
age conveyed, although title was re- 
ceived from another. Fairchild v. 


83 Am.D. 


App.Div. 616. 
66. U.S.—Smith v. Babcock, 22 F. 
Cas.No. 18,009, 2 Woodb.&M. 246. 
Ala.—Frank v. Riggs, 9 So. 359, 93 
Ala. 252. 


_Ill.—Thompson y. Shoemaker, 
Til. 256. 


Mass.—Old Dominion Copper Min., 
etc., Co. v. Bigelow, 74 N.E. 653, 188 
Mass. 315, 108 Am.S.R. 479. 
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N.Y.—Sell v. Clarkson, 114 N.Y.S. 
316, 129 App.Div. 473. 

Tex.—Smith y. Lander, (Civ.App.) 
106 S.W. 703. 


Vt.—Dyer v. Graves, 37 Vt. 369. 


Va.—Crawford v. McDaniel, 1 Rob. 
(40 Va.) 448. . 


Wash.—Freeman y. Gloyd, 
1051, 1058, 43 Wash. 607, 716. 


W.Va.—Central Land Co. v. Laid- 
ley, 9 S.B. 61, 32 W.Va. 134, 25 Am. 
SAR. “79K, eo Li ReAr 826: 


Eng.—Marett v. Jennes, 
103, 12 Reprint 260. 


[a] Several of many promoters 
may be sued by a corporation to com- 
pel restitution of the consideration 
received for property sold to it by 
such promoters, where the corpora- 
tion has rescinded the contract, al- 
though the title to the property stood 
in the name of other promoters who 
had an interest in the contract, but 
who are dead, and whose personal rep- 
resentatives are nonresidents and not 
made parties to the suit. Old Domin- 
ion Copper Min., ete., Co. v. Bigelow, 
74 N.E. 653, 188 Mass. 315, 108 Am. 
attends 


[b] Action by assignee.—A vendor, 
sued for the down payment by the 
purchaser’s assignee, who in his coun- 
terclaim seeks affirmative relief, may 
make the purchaser a party defend- 
ant. Nasha Holding Corporation y. 
Ridge Bldg. Corporation, 223 N.Y.S. 
223. 

67. Gannard v. Eslava, 20 Ala. 732. 


[a] Subpurchasers may join with 
criginal purchaser holding a warrant 
for title, where they are evicted by 


86 P. 


1 Knapp 
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and of parties defendant,®°* and also with respect 
to parties to cross bills or cross complaints.®® Ordi- 
narily the only necessary parties to a suit to re- 
cover the purchase money are the parties to the sale, 
the vendor and the purchaser.*° Although there 
may be a recital in the contract that several persons 
are joint purchasers, where but one signs the con- 
tract,*1 and alone makes payment thereunder,’? a 
suit brought by him alone as sole plaintiff is proper. 


Prior or remote grantor. Where the ground for 
recovery of purchase money is based on the insanity 
of a prior grantor, such prior grantor is not a nee- 
essary party to raise the issue of his insanity," 
although it has been held that, in a suit for deficien- 
cy in acreage, the joining of a prior grantor as a 
party defendant is proper,’* and it is also proper 
for the immediate grantor to make his answer a cross 
petition against the remote grantor.’® 


5 ® 


VENDOR AND PURCHASER 


[§§ 1618-1619 


though, where the vendor is the mortgagee and has 
assigned the mortgage, in a suit against the vendor 
for the purchase money, the assignee is not a neces- 
sary party.** 

Personal representative. After the death of the 
purchaser, the personal representative should bring 


the bill seeking a.return of the purchase money.*® 


Depositary.’® Where a part payment has been 
deposited with a third person, an action to recover 
the money paid, on failure of the vendor to per- 
form, may be brought against the depositary alone,*® 
or the vendor,*! and a judgment creditor of the 
vendor on whose judgment the depositary applied 
the money is not a necessary party defendant.*? 

[§ 1619] e. Pleading*’*—(1) Bill, Declaration, or 
Complaint. Rules of pleading applicable in eivil 
actions generally’* are applicable to complainant’s 
pleadings in actions of the character under consid- 


A subsequent mortgagee with notice of the pur- 
chaser’s rights in the land is a proper party,’® al- 


title paramount to that of the orig- 
inal vendor, as complainants in a 
bill against him to reimburse them- 
selves for the loss sustained by the 
breach of warranty. Gannard y. Es- 
lava, 20 Ala. 732. 

{b] Wife not signing agreement.— 
Although the name of the wife ap- 
pears on the contraci, where it was 
executed by the husband alone, and 
the receipt shows payment by him 
alone, the wife need not join in the 


suit. Jelicanin v. McGarr, 3 Pa.Dist. 
&Co. 408. 
[c] Separate deeds.—Where the 


netition, in an action by two persons 
for the recovery of money paid for 
the price of four sections of land be- 
cause of fraudulent representations 
of defendants, alleged that the pay- 
ment was made jointly by plaintiffs, 
an averment that three sections of the 
land had been deeded to one plaintiff 
and one section to coplaintiff did not 
show a misjoinder of parties plaintiff. 
Goodwin v. Simpson, (Tex.Civ.App.) 
136 SSW. L190: 


5 [d] Where there are joint purchas- 
ers (1) in the absence of a showing 
that one has abandoned his rights, 
both should be parties plaintiff in 
seeking a recovery of purchase mon- 
ey paid (Kendall v. Pinnix Realty Co., 
Di SIH 705; 183) NIC 425), 2); ‘and, 
if one refuses to join in the action, 
where permitted by statute, he should 
be made a party defendant (Ken- 
dall v. Pinnix Realty Co., supra). 


68. Dashaway Assoc. v. Rogers, 21 
P. 742, 79 Cal. 211; Wright v. Dickin- 
son, 42 N.W. 849, 67 Mich. 590. 


[a] Joint vendors were properly 
joined as defendants, although the 
purchaser was ignorant of one of de- 
fendants’ connection with the trans- 
action at the time of making the con- 
tract, and believed that defendant 
with whom he dealt was acting solely 
for himself. Dashaway Assoc. _ y. 
Rogers, 21 PP 742) 79 Cal. 211. 


[b] Where son and his father were 
joint owners of the land and the pur- 
chase money was received by the son 
upon their joint aecount, he having 
executed the contract in his own name 
and in that of his father, and the 
father afterward ratified his son’s 
agency so far as the receipt of the 
money was concerned, it was held 
that the purchaser might recover the 
money paid in a joint action. Wright 
y. Dickinson, 42 N.W. 849, 67 Mich. 


eration.®® 
must in general 


590. 


[c] The only necessary defendant 
(1) is the party against whom the 
decree of repayment will operate. 
Groves v. Stouder, 161 P. 239, 58 Okl. 
744. (2) Consequently, a third party, 
in whom the vendee aileges that title 
is vested, is not a necessary party. 
Abney v. Levy, 124 So. 766, 169 La. 159 
[answer to certified question conform- 
ed to 125 So. 76, 18. La.App. 171]. 

69. Thompson v. Shoemaker, 68 
Ill. 256. 

[a] Thus, in a suit by an assignee 
of the vendor to collect the purchase 
money, where the title is defective, 
the original vendor is a necessary 
party to a cross bill by the purchaser 
to rescind the contract, and for the 
recovery of the purchase money paid. 
Thompson v. Shoemaker, 68 Ill. 256. 

70. Abney v. Levy, 124 So. 766, 169 
La. 159 [answer to certified question 
nes to 125 So. 76, 13 La.App. 

( . 


71. Watts v. Holland, 11 S.E. 1015, 
86 Va. 999. 

72. Chandler v. Wilder, 110 So. 306, 
215 Ala. 209; Watts v. Holland, 11 
S.E. 1015, 86 Va. 999. 


73. Coombs v. Witte, 140 A. 408, 
104 N.J.Law 519. 
74  \Lassiter v. Farris, 259 S.W. 


696, 202 Ky. 330. 
aA DATY, of remote grantor see § 
1617. 


75. Lassiter v. Farris, 259 S.W. 696, 
202 Ky. 330. 

[a] Reason for rule.—The matter 
being in equity, such is a convenient 
method to settle all controversy in 
one case and thus avoid circuity of 
action. Lassiter v. Farris, 259 S.W. 
696, 202 Ky. 330. 

76. Lockie v. Co-operative Land 
Co,, 279 R. 428, 207 Cal. 624: 


77. Hill v. Associated Almond 
Growers of Paso Robles, 265 P. 873, 
90 Cal.App. 291. 


78. Bryant’s Ex’r v. Boothe, 68 Am. 
NDR AAU NES Byilale 


[a] Joint purchasers.—The per- 
sonal representatives of a deceased 
purchaser should be before the court 
where his surviving joint purchaser 
sues for the purchase money. Craw- 
ford v. McDaniel, 1 Rob. (40 Va.) 448. 


79. Right and liabilities of deposi- 
taries in general see Depositaries 18 


The declaration, complaint, or petition 


state facts which entitle the pur- 


C.J. p 560. 


80. Sell v. Clarkson, 114 N.Y.S. 316, 
129 App.Div. 473. 


te Hilyard v. Redfield, 250 Ill.App. 
6. > 


&2. Sell v. Clarkson, 114 N.Y.S. 316, 
129 App.Div. 473. 


83. Statute of frauds as affecting 
declaration, complaint, or petition see 
Frauds, Statute of, §§ 457-461. 


84. See Pleading §§ 132-196. 


85. See cases infra this note; 
notes 86-6. 


[a] Matter of inducement.—A pe- 
tition alleging that plaintiff paid the 
money to defendant as part of the 
purchase price of land which defend- 
ant agreed to convey to plaintiff, but 
that after receiving the money de- 
fendant sold the land to another, and 
specifically averring the terms of the 
original contract of sale as well as 
their subsequent modification, was 
sufficient as a petition to recover for 
money had and received, the aver- 
ments regarding the agreement being 
mere matters of inducement, not re- 
quiring the particularity of averment 
nor of proof essential in an action 
founded entirely on contract. Pfeiffer 
v. Wilke, (Tex.Civ.App.) 107 S.W. 361. 


_ [b] Surplusage.—(1) Vendees su- 
ing to recover payments and to de- 
clare a lien therefor are entitled to 
any judgment justified by the plead- 
ings, although the complaint alleged 
more than was necessary. Giarrata- 
no v. Mcllwain, 214 N.Y.S. 582, 215 
App.Div. 644. (2%) Where the ven- 
dor’s agent falsely represented that 
the purchaser could be put in pos- 
session at once, an allegation that 
defendant “wrongfully and wicked- 
ly’’ made the representation was sur- 
plusage, and unnecessary to be proved. 
pigichen v. Clay, 17 N.W. 658, 62 Iowa 


[c] Aider by answer.—A com- 
plaint alleging that defendant sold 
the land to other parties, who took 
possession as owners thereof and 
made large and lasting improvements 
thereon, and that by reason of such 
sales defendant had rescinded his 
contract, did not state a cause of ac- 
tion; but an answer alleging that de- 
fendant treated the contract as re- 
scinded and sold the land to other 
parties supplied all that the complaint 
omitted and cured the defective com- 
plaint. Shively v. Semi-Tropic Land, 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1619] 


chaser to recover, and these facts must have existed 
at the time of the commencement of the suit.8¢ 
Within this rule there must be proper and sufficient 
averments as to lack of knowledge or opportunity 
for knowledge of material facts on the part of the 
purchaser ;** as to payment of purchase money pur- 
suant to the contract;*8 as to the rescission of the 
contract,®® although it need not aver the manner of 
rescission ;°° as to mistake or fraud;®1 as to the 
wrongful act of the vendor making performance by 
the purchaser impossible;®* as to the breach of the 
contract by the vendor;®* as to refusal®* or inabil- 
ity®® of the vendor to perform, or his default ;?° 
or that plaintiff is entitled to recover the money 


ete., Co., 33 B.-848, 99 Cal. 259. 

{d] Existence of facts not pleaded 
will not be assumed in order to de- 
clare contracts void. Bell v. Jovita 
Heights Co., 127 P. 289, 71 Wash. 7. 


fe] Demurrer or exception.—Fail- 
ure of party seeking cancellation of 
contract of purchase of lot and house 
to pay rent for use of premises is 
matter to be presented by special 
exception and not by generak demur- 
rer. Loughry y. Cook, (Tex.Civ.App.) 
263 S.W. 333. 


86. Ala.—Donaldson’s Adm’r_ vy. 
Waters’ Adm’r, 30 Ala. 175. 
Cal.—McIndoe v. Cooley, 273 P. 


1104, 96 Cal.App. 90. 


Ind.—Hancock v. Wiggins, 63 N.F. 
242, 28 Ind.App. 449. 


Mo.—Corrough y. Hamill, 84 S.W. 
96, 110 Mo.App. 58. 


Or.—Graham y. Merchant, 
1088, 43 Or. 294. 

[a] Statements of causes of ac- 
tion held sufficient.—Keener v. Baker, 
VBE oh lyn o0n OCA. 3005 blahnike iv. 
Small Farms Imp. Co., 184 FP. 661, 181 
Cal. 3493, Dathrop Vv. Francis,’ 180. P. 
1, 180 Cal. 182; McNeil v. Kredo, 159 
P. 818, 31 Cal.App. 76; Snowden v. 
Wernick, 1415 P5757, 14 Cal.App: 309); 
Hall v. Sunberg, 209 P. 638, 72 Colo. 
90; Jones*v. Ceres Inv. Co., 154 P. 
745, 60 Colo. 562, Ann.Cas.1918C 429; 
Fountain Valley Land & Irr. Co. v. 
Wagoner, 147 P. 333, 59 Colo. 
Adams v. Whittle, 135 So. 152, 
Fla. 705; Hawkins v. Garrison, 120 
So. 309, 97 Fla. 156; Ingram v. Taylor, 
119 (S0:7135, 96. Wia., 855; ‘Gollnick ‘v. 
James, 115 So. 529,.94 Fla. 1231; Mat- 
thews v. Collier, 148 S.E. 395, 168 Ga. 
553; Brittain Bros. Co. v. Davis, 144 
S.E. 904, 167 Ga. 159; Stephens v. 
Bond, 115 S.E. 913, 155 Ga. 20; Mehr- 
tens v. Knight, 115 S.E. 506, 29 Ga. 
App. 390; Zapf Realty Co. v. Brown, 
106 S.E. 748, 26 Ga.App. 443; Jenners 
v. Spraker, 27 N.E. 117, 2 Ind.App. 
100% Yost v.° Guinn; 188 PP!) 427,7106 
Kan. 465; Blosick v. Warmbold, 187 
N.W. 136, 151 Minn. 264; Heinrich v. 
Jenkins, 108 N.W. 877, 98 Minn. 489; 
Boon v. James, 47 N.Y.S. 370, 21 App. 
Div. 627; Fruhauf v. Bendheim, 6 N.Y. 
S. 264, 3 Silv.Sup. 91, 53 Hun 636 [aff 
28 N.E. 417, 127 N.Y. 587]; Walker v. 
Leland, 4 N.Y.St. 395, 43 Hun 634; 
Donovan v. Dickson, 148 N.W. 537, 28 
N.D. 229; Miller v. Shelburn, 107 N.W. 
51, 15 N.D. 182; Cornely v. Campbell, 
187 P. 1108,-186 P. 568, 95 Or. 345 (in 
the absence of a motion for more spe- 
cific statement); Belber v. Lerner, 75 
Pa.Super. 349; Reid v. Byrd, (Tex.Civ. 
App.) 34 S.W.(2d) 305; Pritchett v. 
Davis, (Tex.Civ.App.) 269 S.W. 450; 
Ross v. Brewer, (Tex.Civ.App.) 251 
S.W. 307; Faulkner v. Otto, (Tex.Civ. 
App.) 230 S.W. 447; McBride vy. Stew- 
art, 249 P. 114, 68 'Utah 12, 48 A.L.R. 
267; Coburn vy. Bartholomew, 167 P. 
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petition that the 
his option.°* 
as the equivalent 


quired to allege 


1156, 50 Utah 566; Smith vy. Gorsuch, } 
256 P. 664, 36 Wyo. 430. 


{b] Statement of cause of action 
held insufficient.—Jacobs v. Mudd, 113 
So. 589, 216 Ala. 530; Jarman v. Klee- 
burg, 136 So. 448, 102 Fla. 563; Mor- 
timer Co. v. Fridstein, 133 So. 566, 101 
Blas 33) Pick vy. Adams; 123 So: 547, 
98 Fla. 140; Leusman vy. Kyle, 121 
So. 464, 97 Fla. 465; Williams v. Mills, 
4 Ky.Op. 116; Speed y. Bailey, 139 A. 
534, 153 Md. 655; Clark v. Carter, 98 
S.W. 594, 200 Mo. 515; Estabrook v. 
Sonstelie, 284 P. 147, 86 Mont. 435; 
Abraham v. Wechsler, 200 N.Y.S. 471, 
120 Mise. 811 [aff 206 N.Y.S. 877, 210 
App.Div. 876]; Chapler y. Allen, 179 
P. 484, 91 Or. 556; Lipscomb v. Fu- 
qua, 131 S.W. 1061, 103 Tex. 585 [aff 
121 Si W.. 198, 55 Tex.CiviApp. 535]. 


{c] Affidavit of claim in an action 
to recover back purchase money is bad 
unless it discloses a right of action. 
McCullough v. Boyd, 14 A. 438, 120 
Paw5so2s 

[d] Averment that contract had 
been canceled and annulled is not tan- 
tamount to an allegation that defend- 
ants had, in fact, canceled or annulled 
it. Crawford v. Pierse, 185 P. 315, 56 
Mont. 371. 


87. Kendall v. Wells, 126 Ga. 343, 
55 S.E. 41. 
[a] Thus, in an action to recover 


because of alleged deficiency in quan- 
tity of the land, the declaration must 
show want of knowledge by the pur- 
chaser at the time of the sale and 
what opportunity he had for knowl- 
edge. Kendall v. Wells, 55 S.E. 41, 
126 Ga. 343. 


88. Townsend v. Tufts, 30 P. 528, 
95 Cal. 257, 29 Am.S.R. 107; McIndoe 
v. Cooley, 273 P. 1104, 96 Cal.App. 90; 
Ballard v. Lyon, 131 N.W. 320, 114 
Minn. 264, 38 L.R.A.N.S. 301; De Gar- 


cia v. Lozano, (Tex.Civ.App.) 54 S. 
W. 280. 
{a] hus, where defendant, in 


trespass to try title, alleged that he 
had purchased the land in controver- 
sy under an agreement with all the 
owners, and had paid the purchase 
price to one of them, he cannot, on 
judgment for plaintiffs for the land, 
recover back the purchase price, with- 
out having alleged or proved that 
such payment was authorized by all 
the owners, or had inured to the ben- 
efit of all. De Garcia v. Lozano, (Tex. 
Civ.App.) 54 S.W. 280. 


89. Martin v. Chambers, 84 Ill. 
579; Gwynne vy. Ramsey, 92 Ind. 414. 


[a] Mutual rescission.—-(1) In a 
vendee’s action to recover payments 
made, a mutual rescission is insuffi- 
ciently pleaded by mere allegations 
that the vendors took possession of 
the premises, where, so far as ap- 
pears, plaintiffs were not in posses- 
sion and were not entitled to posses- 
sion until the purchase price was 
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after all proper reductions for the use of the prop- 
erty are made;°? where such fact or facts are es- 
sential to plaintifi’s right of action and recovery. 
Under a provision in the contract that, on failure 
of the purchaser to pay the purchase money, the 
property should, at the option of the vendor, revert 
to the vendor, the purchaser need not allege in his 


vendor had, or had not, exercised 


Where shares of stock were accepted 


of money, it has been held not nee- 


essary to mention them in the complaint, or to de- 
seribe them particularly.®® 
on a contract according to its legal effect, is not re- 


A pleader, in ceunting 


that the conditions stated are all 


paid. Pinkerton v. Morton, 218 P. 
iI70, 63 Cal.App. 471. (2) In a ven- 
dee’s action to recover payments 
made, mutual rescission was not 


pleaded by an allegation in the com- 
plaint that the vendors ‘‘claim that 
they have rescinded,” followed by the 
allegation that they had “forfeited 
all of plaintiff’s rights,” for rescis- 
sion cannot be predicated on an alle- 
gation of forfeiture for the vendee’s 
default, since in insisting on forfei- 
ture the vendor is not treating the 
contract as at an end, as in rescis- 
sion, but is standing on its terms. 
Pinkerton v. Morton, supra. What 
constitutes mutual rescission see su- 
pra §§ 299-303. 


re Gwynne vy. Ramsey, 92 Ind. 

{a] Reason for rule.—Such are 
matters of evidence. Gwynne wy. 
Ramsey, 92 Ind. 414. 

91. See infra notes 24-29. 

92. 


Quinlan v. St. John, 201 P. 149, 
203 P. 1088, 28 Wyo. 91. 


[a] Mlustration.—An allegation of 
plaintiff, vendee in an escrow agree- 
ment, under which the grantor had 
retaken the deed on default of the 
vendee in a monthly installment, that 
the wrongful act of defendant in in- 
terfering with tenants of the vendee 
and thereby causing them to with- 
hold from the vendee money debts, 
“with other unavoidable hindrances,” 
rendered plaintiff unable to meet the 
installments, was not sufficient on 
Which to base a recovery of install- 
ments of purchase money paid. Quin- 
lan v. St. John, 201 P. 149, 203 P. 1088, 
28 Wyo. 91. Ey 


93. Wills v. Primm, 21 Tex. 380. 


94. Sennett v. Shehan, 7 N.W. 266, 
27 Minn. 328. 


[a] Averment of refusal to make 
and tender deed is not enough with- 
out alleging a tender of performance, 
or an excuse therefor, or a rescission 
of the contract. Townsend v. Tufts, 
30 P. 528, 95 Cal. 257, 29 Am.S.R. 107. 


95. Parkview Holding Corporation 
v. Alcor Realty Corporation, 229 N.Y. 
S. 1, 224 App.Div. 52: 


96. Cousin v. Schmidt, 79 So. 427, 
143 La. 843. 


[a] Rule applied.—The petition 
should contain an allegation that the 
deed was to be executed at a certain 
time, and an allegation that the ven- 
dor ‘failed and neglected” to execute 
the deed amounts to a mere complaint 
of a passive violation of the contract. 
eee v. Schmidt, 79 So. 427, 143 La. 

43. 

97. Quinlan v. St. John, 201 P. 149, 

203 P. 1088, 28 Wyo. 91. 


98. Burcum vy. Gaston, 
App.) 196 S.W. 257. 

99. Crane v. Ferrier Brock Devel- 
opment Co., 130 P. 429, 164 Cal. 676. 


(Tex.Civ. 
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of the conditions of the contract. In the absence 
of a motion to make the complaint more certain, a 
complaint, alleging that plaintiff made certain pay- 
ments in accordance with the terms of the contract, 
is sufficrent, although the contract itself is not 
pleaded.” 


Tender of performance. In general, there should 
be an allegation of performance,* or a tender of per- 
formance?* on the part of the purchaser, particularly 
where performance is a condition precedent,® or a 
waiver thereof by the vendor,® or a rescission of the 
contract by the vendor,’ or that the vendor was 
unable to perform rendering performance by the 
purchaser unnecessary. Ordinarily the purchaser 
should allege a tender of the purchase money,® and 
a demand for, and refusal of, a deed,° unless the 
complaint or declaration shows a sufficient excuse 
for having omitted to make such tender.+? It is not 
necessary to allege an actual production and tender 
of the purchase money.'? An allegation that defend- 
ant neglected or refused to comply with the con- 
tract does not help a failure to allege performance 
on the part of the purchaser.1? Where the contract 
expressly provides for a return of the purchase mon- 


1. Smith v;. Jaccard, 128 P. 1023, 
128 P. 1026, 20 Cal.App. 280. 

2. Ballard v. Lyon, 131 N.W. 320, 
114 Minn. 264, 38 L.R.A.N.S. 301. 


Ga.—McDaniel 
Ga. 433. 
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ey on a failure of the vendor to make title, which 
the vendor fails to do,!4 or, where facts are pleaded 
which disclose that the purchaser was ready, will- 
ing, and able to perform,'® an allegation that the 
purchaser was ready, willing, and able to perform 
is unnecessary. 


Restoration of status quo. Ordinarily the petition 
or declaration should allege that the purchaser has 
offered to restore the parties to the status quo,'® 
including’ a tender of reconveyance,** but it has been 
held that, where the petition declares an intention 
on the part of the purchaser to abandon all right 
and claim under the contract,!® or where nothing of 
value has been received by the purchaser,’® an al- 
legation of a tender to the vendor of all rights re- 
ceived under the contract is unnecessary. In the 
absence of an allegation that the purchaser ever re- 
ceived title deeds, a complaint which fails to allege 
that the purchaser tendered back the title deeds is 
sufficient.2° In the absence of anything in the 
contract inferring or implying that the purchaser 
was to have possession thereunder, the purchaser 
need not allege an offer ¢o0 restore possession.*? 


the final payments were made to the 
vendor, and that the vendor had re- 
claimed the deed from escrow, re- 
scinded the contract, and denied the 


3. Cal_—Peckham v. Stewart, 31 
P. 928, 97 Cal. 147; Merrill v. Mer- 
rill, 30 P. 542, 95 Cal. 334; Townsend 
v. Tufts, 30 P. 528, 95'Cal. 257, 29 Am, 
S.R. 107; Easton v. Montgomery, 27 
P. 280, 90 Cal. 307, 25 Am.S.R. 123; 
McNulty v. New Richmond Land Co., 
187 PB. 97, 44 Cal.App. 744. 

Idaho.—Chamberlin v. Ivens, 210 P. 
580, 36 Idaho 235. 

Pa.—MecCullough v. Boyd, 
438, 120 Pa. 552. 

S.D.—Way v. Johnson, 58 N.W. 552, 
Be SID easiis 
Sask.—Cowie v. McDonald, 10 Sask. 
PoHiS. 
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L 

[a] Where covenants of vendor 
and purchaser are mutual and depend- 
ent, the purchaser must allege full 
performance on his part prior to the 
default of the vendor, by payment or 
tender of the amount due to the ven- 
dor under the terms of the contract, 
or allege that the contract is rescind- 
ed. Leach vy. Rowley, 72 P. 4038, 138 
Cal. 709; Keefe v. Fairfield, 68 N.E. 
342, 184 Mass. 334; Sennett v..Shehan, 
7 N.E. 266, 27 Minn. 328; Ziehen v. 
Smith, 42 N.E. 1080, 148 N.Y. 558, 3 
N.Y.Ann.Cas. 21; Marshall v. Wen- 
ninger, 46 N.Y.S. 670, 20 Mise. 527 
[rev on other grounds 48 N.Y.S. 229, 
23 App.Div. 275, (aff 57 N.E. 1117, 163 
N.Y. 579)]; Arnett v. Smith, 88 N.W. 
1037, 11 N.D. 55; Way v. Johnson, 58 
N.W. 552, 5 S.D. 237. 


4 Dekle v. Noone, 115 So. 514, 94 
Fla. 1211; Zeihen v. Smith, 42 N.E. 
1080, 148 N.Y. 558, 3 N.Y.Ann.Cas, 21; 
McCullough v. Boyd, 14 A. 438, 120 
Pa. 552. 

5. McNulty v. New Richmond 
Land Co., 187 P. 97, 44 Cal.App. 744. 


6. Merrill v. Merrill, 30 P. 542, 95 
Gal. 334; Abney v. Belmont Country 
Club Properties, 279 P. 829, 100 Cal. 
App. 12; McNulty v. New Richmond 
Land Co., 187 P. 97, 44 Cal.App.- 744. 


What constitutes waiver of ten- 
der of price see supra §§ 1601, 1602. 
7. Cal.—Merrill v. Merrill, 36 P. 
675, 102 Cal. 317; Merrill v. Merrill, 


Miss.—Sims v. Boaz, 19 Miss. 318. 

N.Y.—Miner y. Hilton, 44 N.Y.S. 
155,15" App.iDine > 55: 

N.D.—Miller v. Shelburn, 107 N.W. 
51 Lo peNeD ohs 2: ; 

What constitutes rescission of ccn- 
tract by vendor see supra §§ 314-356. 

8 Richards v. Jarvis, 238 P. 887, 
41 Idaho 237. 

9. Merrill v. Merrill, 30 P. 542, 95 
Cal. 334; Snowden v. Derrick, 111 P. 
757, 14 Cal.App. 309; Dekle v. Noone, 
115 So. 514, 94 Fla. 1211. 


[a] Beason for rule.——The cove- 
nants of the vendor and vendee are 
mutual and dependent, and neither 
can put the other in default without 
tendering a performance on his own 


part. Merrill v. Merrill, 30 P. 542, 95 
Cal. 334. 
[b] Deferred installments.—In an 


action to recover a cash payment 
made at the time of entering into the 
contract, the remainder of the pur- 
chase money being payable in install- 
ments, and the contract providing for 
the execution of a conveyance on the 
payment of the last installment, 
plaintiff should allege a payment or 
tender of deferred installments, or 
an excuse for a failure to make the 
tender, or that the contract of sale 
was rescinded. Townsend v. Tufts, 
30 P1528, 95 Cal.'257,:29 Am.S. Rv 107%, 


10. Snowden v. Derrick, 111 P. 757, 
14 Cal.App. 309; Dekle v. Noone, 115 
So. 514, 94 Fla. 1211. 


[a] It is sufficient if the purchas- 
er, seeking, after the vendor’s breach, 
to recover payments made by him, al- 
leges an offer to perform by paying 
the balance of the purchase money, a 
demand for the deed, and a refusal 
by the vendor to accept and execute 
the deed. Lynn v. Knob Hill Im- 
SE aso Co7eloov Ps 100958177 .Cal. 


11. Merrill v. Merrill, 30 P. 542, 95 
Cal. 334. 
[a] Excuse held sufficient.—(1) 


Where the complaint alleged that, un- 
der the contract, the deed to the land 
was placed in escrow, to be held until 


right of plaintiff to purchase land 
under the contract, an allegation as 
to the reclaiming of the escrow deed 
and the denial of the right of plaintiff 
to purchase under the contract show- 
ed that the tender of the purchase 
money and demand for the deed 
would have been of no avail. Merrill 
v. Merrill, 30 P. 542, 95 Cal. 334: @) 
Where the petition alleged that de- 
fendant had executed a lease which 
did not expire until after the time 
fixed for the performance of the con- 
tract, it was not necessary for plain- 
tiff to allege a tender of performance. 
Martin v. Roberts, 102 N.W. 1126, 127 
Iowa 218. 


12. Peckham v. Stewart, 31 P. 928, 
HON ORMB alee 
13. McCullough v. Boyd, 14 A. 438, 


120) Pa. 552. 
14. Snowden v. Derrick, 111 P. 757, 
14 Cal.App. 309. 


[a] TIllustration.—Where the con- 
tract provided that the purchase mon- 
ey was to be returned if the title 
proved defective, and defects in ti- 
tle, on objection, were not removed 
within a reasonable time, the pur- 
chaser need not allege that he was 
ready, willing, and able to pay the 
price, and had demanded a_ deed. 
Snowden v. Derrick, 111 P. 757, 14 
Cal.App. 309. 


15. Nielson v. Hendrickson, 210 P. 
905, 68 Mont. 518. 


16. Dekle v. Noone, 115 So. 514, 94 
Fla. 1211; Chamberlin v. Ivens, 210 
P. 580, 86 Idaho 235; Herron vy. Har- 
bour,, 155 |B. 506,57 Okl. WZ. 


17. Carson v. Walker, 156 P. 1172, 


57 Okl. 182; Herron v. Harbour, 155 
P5065 7 Ok tis 


18. Ford v. Russell, 128 So. 310, 13 
La.App. 390. 

19. Browne v. T. J. Lawrence Co., 
268 P. 631, 204 Cal. 424; McNeil v. 
Kredo, 159 P. 818, 31 Cal.App. 76. 

20. Bell v. Jovita Heights Co., 127 
Pe 289s Washers 

21. Crane vy. Ferrier Brock Devel- 


‘opment Co., 130 P. 429, 164 Cal. 676. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Demand for return of purchase money.22 Where 
the vendor has rescinded the contract, an averment 
of a demand for a return of the purchase money is 
unnecessary.?? 


Mistake or fraud. It is not necessary that the 
bill allege specifically that the relief sought is found- 
ed on mistake, if it alleges facts which show clearly 
that a mutual mistake has been made or a fraud com- 
mitted.?* The specific acts of fraud or misrepresen- 
tation must be alleged and proved.?° It is not nec- 
essary to allege an ‘intent to deceive.?® Under the 
general rule that a purchaser in possession under 
an executed contract cannot rescind the contract 
because of a failure of the vendor’s title, in the ab- 
sence of fraud,?7 it has been held that a purchaser 
seeking to rescind an executed contract and recover 
purchase money paid must aver fraud in order to 
state a cause of action.2* Where there is no allega- 
tion that a deed was fraudulently obtained, nor that 
anything was omitted therefrom by fraud, accident, 
or mistake, the deed will be presumed to contain the 
final contract of the parties, and to measure the 
defendant’s liability.?°® 


Defects in title. In an action at law it has been 
held that the purchaser is not required to set out 
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in his complaint specific defects in title relied on 
as grounds for his recovery,*® although in equity a 
more strict rule has been applied. 


Eviction. Where eviction is relied on, it has been 
held that it must be alleged.?2 Where the purchaser 
has never been in possession, it has been held that 
an allegation of eviction is unnecessary.?* 


Deficiency. In an action for compensation for a 
deficiency in acreage, the petition should allege a 
deficiency in the quantity of land,®* and, in an ae- 
tion for compensation alieging that the land actuaily 
sold was not the land pointed out by the vendor, 
the petition should allege that the land pointed 
out possessed some peculiar value above the balance 
of the land.*® 


Joinder cf counts. The count for the recovery of 
purchase money may be joined with counts for other 
relief not inconsistent therewith? A count for 
money had and received is not repugnant to a spe- 
cial count for rescission provided for by the ¢on- 
tract, and a count for rescission because of fraud.** 


Negativing defenses. The purchaser is not re- 
quired to anticipate, in his petition, affirmative de- 
fenses whch might be set up in defendant’s answer.** 


[a] Reason for rule.—There is no 
presumption of law that the vendee, 
in an executory agreement for the 
purchase of land, has been put in 
possession, and, if defendant desires 
to rely on the failure to make an of- 
fer to restore possession, it is incum- 
bent on him to allege and prove, by 
way of defense, that plaintiff was in 
possession at the time he demanded 
the return of the purchase money or 
at the time the action was begun. 
Crane y. Ferrier Brock Development 
Co., 130 P. 429, 164 Cal. 676. 

22. Necessity for demand see su- 
pra § 1602. 

23. Drew v. Pedlar, 25 P. 749, 87 
Cal. 443; Chatfield v. Williams, 24 
P. 839, 85 Cal. 518. 


[a] Reason for rule.—It was the 
vendor’s duty to return the money; 
consequently, an averment of a de- 
mand for its return is unnecessary. 
Drew v. Pedlar, 25 P. 749, 87 Cal. 
443. 

24. Hull v. Watts, 27 S.H. 829, 95 
Va. 10. 

[a] Reason for rule.—‘Where the 
facts alleged show a mistake, it adds 
nothing to the force of the:allegation 
for the pleader to set forth the con- 
clusion that flows from those facts.” 
Hull v. Watts, 27 S.E. 829, 830, 95 Va. 
10. 

[b] Im Texas (1) while it has been 
held that ordinarily relief cannot be 
given for mistake unless there is an 
allegation of mistake in the petition 
(Eaton v. Tod, (Civ.App.) 68 S.W. 
546), (2) and that a party cannot re- 
cover from his warrantor for a de- 
ficiency in quantity, on a naked alle- 
gation of warranty of title (Barnes 
v. Lightfoot, 62 S.W. 564, 26 Tex.Civ. 
App. 113), (3) it has also been held 
that, where facts are pleaded showing 
material misrepresentation relied on 
by the purchaser and inducing the 
contract, and relief is sought on the 
ground of fraud, relief may be grant- 
ed on the failure of the evidence to 
show fraud, either actual or construc- 
on the ground of mutual mis- 


tive, 1 
take, if the evidence will support 
such finding, even though mistake 


was not expressly pleaded as the ba- 
sis for relief (Ray v. Barringten, 
(Civ.App.) 297 S.W. 781). 


[ec] Allegations held to state cause 
of action.—Dieterich v. Rice, 197 P. 
(weklolwVWash) sooo ser oell eae OOvVita 
Heights Co., 127 P. 289, 71 Wash. 7. 

25. Di Marco v. Blookfield Park 
Land Co., 6 Pa.Dist.&Co. 589; Daugh- 
trey v. Knolle, 44 Tex. 450. 

[a] Petition held sufficient.—Quail 
v. Wayne Circuit Judge, 228 N.W. 
775, 249 Mich. 425; Hall v. Phillips, 
CE erly. APRs) 21 S.W.(2d) 750, 753, 


[b] Petition held insufficient to 
show actual fraud.—A petition alleg- 
ing substantial deficiency in acreage 
represented approximately correct, 
which defendant knew or ought to 
have known was short, is insufficient 
to charge actual fraud. MBivins_ v. 
Tucker, 154 S.E. 820, 41 Ga.App. 771. 

26. Edmundson v. Mullen, 110 So. 
391, 215 Ala. 297; Foy v. Stephens, 
84) Sek. (758,168, N.C! .438. . But see 
Peterson v. McManus, 172 N.W. 460, 
187 Iowa 522 (stating that there can 
be no recovery unless plaintiff pleads 
and proves that defendant knew that 
the representations were false when 
mee, and were made with an intent 
to deceive). 

27. See supra § 447. 

23. Wasserman vy. Fleisher, 94 A. 
454, 249 Pa. 29. 


29. Corrough v. Hamill, 
96, 110 Mo.App. 53. 


30. San Mateo Land Co. v. Elem, 
293 F. 869. 

31. Sweet v. Berry, (Tex.Civ.App.) 
236 S/W. 531. 


[a] Illustration.—In a purchaser’s 
action to recover a deposit on the 
vendors’ failure to furnish an ab- 
stract showing merchantable title at 
the time of performance, allegations 
in the petition that the title to the 
land was shown by the abstracts to 
be defective in divers and sundry par- 


84 S.W. 


ticulars which had been pointed out 
are too general. Sweet v. Berry, 
(Tex.Civ.App.) 236 S.W. 531. 


32. Stipe v. Stipe, 2 Head (Tenn.) 
169. 

[a] In Louisiana, due to the rule 
that a purchaser in possession may 
recover the purchase money if actu- 
ally evicted (see supra § 1569), there 


must be an allegation of actual evic- 
tion. See Raines v. Callaway, 27 Tex. 
678 (so declaring the Louisiana rule). 

{b] Averment of eviction held 
sufficient.—Gordon v. Weaver, (Tenn. 
Ch.A.) 53 S.W. 740. 

33. Bradley vy. Debbrell, 3 Heisk. 
(Tenn.) 522. 

34. Kelly’s Heirs v. Allen, 34 Ala. 
663; Rosborough y. Picton, 34 S.W. 
791, 48 S.W. 10388, 12 Tex.Civ.App. 113. 

{a] Allegation held sufficient.— 
Hull v. Watts, 27 S.E. 829, 95 Va. 10. 


ates Kelly’s Heirs v. Allen, 34 Ala. 

36. Loudon vy. Carroll, 89 N.W. 578, 
130 Mich. 79; Howe v. Coates, 97 N. 
W. 129, 90 Minn. 508. 


[a] Counts for deceit (1) are not 
inconsistent with the common count 
contained in the same declaration, 
claiming the contract voidable for 
fraud or mistake and seeking to re- 
cover the contract price, since all 
treat the contract as voidable. Lou- 
don v. Carroll, 89 N.W. 578, 130 Mich. 
79. (2) Counts for deceit, joined with 
the common count, 2ithough not tech- 
nically counts in assumpsit, will be 
so considered where joined with as- 
sumpsit counts in attachment. Lou- 
don vy, Carroll, supra. 


37. Pearsall v. Chapin, 44 Pa. 9. 
38. Seals v. Davis, 142 P.1905;) 25 
Cal.App. 68; Bell v. Jovita Heights 


Cow 12) PA2Z89 dW ashes i 


[a] ustrations.—(1) In an ac- 
tion for money received, where plain- 
tiff contended that defendant wrong- 
fully rescinded a contract for the 
sale of land on installments, plaintiff 
need not negative in his complaint 
the defense of his own default, by 
pleading a modification of the con- 
tract and an estoppel on the part of 
defendant to rely on the default. 
Seals v. Davis, 142 P. 905, 25 Cal. 
App. 68. (2) Where the complaint in 
an action to recover money paid un- 
der a contract to convey land to 
plaintiff did not allege a conveyance 
to plaintiff, it was not insufficient for 
failure to allege that plaintiff ten- 
dered back a deed to the land, that 
being a matter of defense if plaintiff 
did hold the, title. Bell v. Jovita 
Heights Co., 127 P. 289, 71 Wash. 7. 
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Construction of allegations. According to some 
authority allegations in a pleading will be construed 
most strongly against the pleader,?® while elsewhere, 
sometimes due to statutory provision,*® it is held 
that.a very reasonable intendment and presumption 
must be made in favor of the pleader,*! and the 
complaint must be fatally defective before it will 
be rejected as insufficient.4? 


Amendment. According to some authority, an 
amendmerit to the complaint which does not change 
the nature and scope of the action, and which pre- 
sents the case fully and fairly on its merits, without 
injustice to defendant, should be allowed.4? Where 
it is manifest that the complaint defectively states 
a good cause of action, and the defect can be cured 
by amendment, it has been held that the courts will 
allow the amendment rather than dismiss the ac- 
tion.?#4 


[§ 1620] (2) Plea or Answer. The form and suf- 
ficiency of tke plea or answer depends on the nature 
of the remedy pursued, and it must conform to the 
general rules*® governing pleas and answers.*® Ma- 
terial and affirmative facts relied on as a defense 


App. 282. 
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must be specially pleaded ;*7 but the plea or answer 
should not contain averments as to matters wholly 
immaterial,*® or state mere conclusions of law.?® 
Where defendant himself seeks affirmative relief, 
he must set up the facts which entitled him thereto,°° 
Abandonment of the contract by the purchaser is 
defensive matter which should be alleged and proved 
by defendant.®! The defense of limitation cannot 
be raised by demurrer to the petition, but must be 
specially pleaded,®? the only exception being when 
the petition shows a sufficient lapse of time and the 
nonexistence of any ground of avoidance of the bar.®* 


Plea of waiver. A plea, while not expressly plead- 
ing waiver, which alleges facts amounting to waiver, 
is sufficient.>4 

[§ 1621] (3) Replication or Reply. A replication 
or reply, when necessary, should sufficiently meet 
the answer,®°> and should not depart from the alle- 
gations of the petition or complaint;®® and amend- 
able defects therein may be cured by amendment un- 
der the general rules of pleading.*? 


[§ 1622] (4) Issues, Proof, and Variance. The 


been ready and willing to perform on 
Mor- 


Anticipating defenses generally see 
Pleading § 165. 

39. See cases infra this note. 

[a]. Applications of rule.—(1) A 
complaint which contains an offer to 
surrender the land to defendant and 
demand of repayment, and seeks a 
cancellation of notes and the recovery 
of sums paid on the price and for 
taxes and insurance paid, cannot be 
sustained as a complaint for breach 
of contract, but is based on a rescis- 
sion. Axtel v. Chase, 77 Ind. 74. (2) 
When it is alleged that the vendor 
conveyed his interest to the purchas- 
er, the deed will be regarded as one 
without covenants of title. Hancock 
v. Wiggins, 63 N.E. 242, 28 Ind.App. 
449. (3) Where, in an action by a 
vendee of land under a contract pro- 
viding that the vendor might rescind, 
and declare all payments forfeit, in 
case any payment was not made at 
a specified time, it appeared that the 
last installment of the purchase price 
was due on March 15, and defend- 
ant, in his answer, admitted that a 
certain payment was received prior 
to July 28 of the same year, it was 
held that it must be inferred that 
this sum was received after March 
15. Graham v. Merchant, 72 P. 1088, 
43 Or. 294. 

40. See statutory provisions. 

[a] Complaint held sufficient 
when construed under such statute.— 
Bell v. Jovita Heights Co., 127 P. 289, 
71 Wash. 7. 

41. Foy v. Stephens, 
168 N.C. 438. 

42. Foy v. Stephens, supra. 

43, Born v.. Castle, 134 PB. 347, 22 
Cal.App. 282. 

[a] Amendment held permissible. 
—Where the complaint in an action 
to recover the two thousand dollars 
deposited by plaintiff with defendants 
on account of the purchase of real 
estate is on the theory of a contract 
giving sixty days to examine title 
having been signed by the parties, 
an amendment showing that plaintiff 
only signed such a contract, and de- 
fendants signed one giving only thir- 
ty days, and that there was a mutual 
mistake, does not so change the cause 
of action as not to be permissible. 
Bornev., Castle, ts 4 Paroaiee zie Weal. 


84 S.E. 758, 


Amendment of pleadings in general 
see Pleading’ §§ 581-814. 

44. Foy v. Stephens, 84 S.B. 758, 
168 N.C. 438. 

45. Plea or answer: 

Generally see Pleading §§ 197-379. 
In action of assumpsit see AsSsump- 

sit, Action of §§ 64-70. 

For money received see Money 

ceived § 67. 

46. See cases infra this section. 

[a] Pieas or answers held suffi- 
cient.—Colburn v. Northern Pac. R. 
Coy 20 SCL 98, 164 eS sera ibd. 
34. Ps HOLE ES iviontay 4760s 
Allen. ili (So t475722 A lat 
App. 305; Widmer v. Martin, 25 P. 
264, 87 Cal. 88; McDonald v. Beall, 
55 Ga. 288; Horn v. Butler, 40 N.W. 
833, 39 Minn. 515; Coppock v. Rob- 
erts, 240 P. 886, 116 Or. 253; Gross v. 
Lundy,+.87 Pa:Supers.765 — Walk.dcv. 
Thompson, 47 Pa.Super. 557. 

[b] Affidavit of defense held in- 
sufficient.—Margolin v. Slowik, 17 
Pa.Dist. 108; Swartzman v. McCar- 
rey, 15.Pa.Dist. 115; Klee’& Lustig v. 
Silver, 88 Pa.Super. 318; Ford v. Hed- 
ley, 62 Pa.Super. 3880; Srolovitz v. 
Margulis, 35 Pa.Super. 252. 


Rie- 


47. Maxwell v. Gregory, 73 N.W. 
220, 538 Neb. 5; Pfeiffer v. Wilke, 
(CRexn Civ eA ioe) LO miSelV Vico OuLe 


[a] Defendant’s ability and readi- 
hess to make a good and sufficient 
warranty deed, as contracted, must be 
averred in the plea or answer in or- 
der to render proof thereof admissi- 
ble. Maxwell v. Gregory, 73 N.W. 
220, 53 Neb. 5. 

[b] Prayer for relief.—According 
to some authority the vendor in his 
answer should ask for a specific per- 
formance or, in default thereof, for 
a forfeiture of the deposit. Conrad y. 
Freed, 6 La.A. (Orleans) 253. 

48. American Realty Co. v. Bram- 
lett, 102 S.H. 8738; 25 Ga.App. 159; 
Morange v. Morris, 3 Abb.Dec. (N.Y.) 
314, 3 Keyes 48, 32 How.Pr. 178. 

[a] Averment held immaterial.— 
Where conveyance and payment of 
price are to be concurrent, an aver- 
ment that the vendors would have 
discharged certain encumbrances on 
a specified date if the purchaser had 


his part is wholly immaterial. 
ange v. Morris, 3 Abb.Dec. (N.Y.) 314, 
3 Keyes 48, 32 How.Pr. 178. 


49. Drew v. Pedlar, 25 P. 749, 87 


Cal. 448, 22 Am.S.R. 257. 


[a] Denying any indebtedness is 
merely a conclusion of law. Drew v. 
Pedlar, 25 P. 749, 87 Cal. 443, 22 Am. 
SARL Zo. 


50. Cleary v. Folger, 24 P. 280, 84 
Caley 36 8 Aan: SUR hei 
[a] MTlustration.— Where the ven- 


dor desires to recoup for the purchas- 
er’s failure to complete the purchase, 
he must specially plead the damages. 


Cleary v. Folger, 24 P. 280, 84 Cal. 
316, 18 Am.S.R. 187. 
5i. Pfeifer’ v- (Tex.Civ. 


Wilke, 
App.) 107 S.W. 361. 

52. Nave v. Price, 55 S.W. 882, 108 
Key. 105,27 Ky. £5288. 


53. Nave v. Price, supra. 


54. In re First Nat. Bank of Adri- 
an, 230 S.W. 358, 207 Mo.App. 115. 

55.) 7 Smith <2. Durner. 750) Indessoue 

56. See cases infra this note. 

[a] Reply held bad.—In a _ pro- 
ceeding to recover back purchase 
money on the ground that the vendor 
had no title and did not convey at 
the time stipulated, a reply which 
averred that since the institution of 
the suit the vendor had conveyed the 
property to another was bad. Teal 
v. Langsdale, 78 Ind. 339. 


[b] Reply held proper.—Where 
the answer sets up that the wheat in 
question was delivered in payment of 
certain wheat notes, a reply setting 
up the contract for sale of the land, 
defendant’s want of title, etc., is not 
inconsistent with, nor a departure 
from, the complaint. Ankeny v. 
Clark, 20 P. 583, 1 Wash. 549 [aff 


ISS. Cte O17, 148 SUCSe 845.00 7ainens 
475]. 
57. See case infra this note. 


[a] Omission to plead rescission. 
—The omission to plead in the reply a 
rescission of the contract, which does 
not mislead defendant, nor affect his 
Substantial rights, may be cured by 
amendment at any stage of the pro- 
ceedings. Ankeny v. Clark, 20 P. 583, 
1 Wash. 549 [aff 13 S.Ct. 617, 148 U.S. 
345, 37 L.Ed. 475]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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usual rules as to proof and variance apply,®’ mate- 
rial variances being fatal,®® and immaterial variances 
For example, plaintiff cannot recover 
on a contract other than the one made the basis of 
The purchaser must prove the facts 
Where the whole trend 
of the petition and the acts of plaintiff and the evi- 
dence offered by him in support of his suit show 
that he is in reality suing on a rescinded contract 
to recover purchase money, the mere inadvertent 
inclusion in the petition of a claim for damages for 


harmless.°° 


the suit.®! 
entitling him to recover.*? 


VENDOR AND PURCHASER 


ery.** 


a breach of the contract will not preclude a reeoy- 


58. Calh—Brown v. Sweet, 272 P. 
614, 95 Cal.App. 117. 


Ga.—McDonala vy. Beall, 55 Ga. 288. 


Ind.—Jenners v. Spraker, 27 N.E. 
117, 2 Ind.App. 100. 


eG ae ne v. Brown, 49 Iowa 

Mich.—Mestler v. Jeffries, 108 N. 
W. 994, 145 Mich. 598; Wright v. 
Dickinson, 35 N.W. 164, 57 Mich. 580, 
11 Am.S.R. 602. 


Minn.—Reynolds v. Lynch, 107 N. 
W. 145, 98 Minn. 58. 


Mo.—Lanitz v. King, 
93 Mo. 513. 


Neb.—Maxwell v. Gregory, 73 N.W. 
220, 53 Neb. 5. 


N.Y.—Schaefer v. Hilliker, 124 N.Y. 
S. 1014, 140 App.Div. 173 [aff 99 N.E. 
1117, 206 N.Y. 703]; Miner v. Hilton, 
44 N.Y.S. 155, 15 App.Div. 55. 


Pa.—D’Uitricht v. Melchor, 1 Dall. 
428, 1 L.Hd. 208. 


See Daly v. Bernstein, 28 P. 764, 6 
N.M. 380 (holding that, where a con- 
tract for the sale of lands, under 
seal, has been rescinded by act of the 
parties, in an action of assumpsit 
the written contract, although under 
seal, is admissible in evidence on be- 
half of plaintiff). 


{a] For example (1) under a plea 
of the general issue and a_ special 
plea setting up an indebtedness to 
himself for the balance of the pur- 
chase money, it has been held that 
the vendor may offer evidence tend- 
ing to sustain his special plea. Mc- 
Donald v. Beall, 55 Ga. 288. (2) In 
an action to recover purchase price 
paid for a fruit farm on the ground 
of fraud, where the declaration alleg- 
ed representations by the vendor as 
to the number of trees on the farm, 
but did not allege that there were not 
as many as represented nor that re- 
liance was placed on the representa- 
tion, evidence that the number of 
trees was less than represented was 
not admissible. Mestler v. Jeffries, 
108 N.W. 994, 145 Mich. 598. (3) Un- 
der the common counts plaintiff may 
show that the contract was void un- 
der the statute of frauds. Wright v. 
Dickinson, 35 N.W. 164, 67 Mich. 
580, 11 Am.S.R. 602. (4) Evidence 
that one made false representa- 
tions as to value and conditions of 
lots without disclosing that he was 
speaking without knowledge is suf- 
ficient under an allegation that rep- 
resentations were made with knowl- 
edge of their falsity, since the law 
supplies the scienter. Ulch v. Wessel, 
166 N.W. 94, 184 Iowa 134 [reh den 
168 N.W. 137]. (5) Defendant’s proof 
that he conveyed undivided shares in 
land, under an answer alleging that 
he hail conveyed “other and different 
lands,” is inadmissible as constitut- 
ing “material variance.” Brown v. 
Sweet, 272 P. 614, 95 Cal.App. 117. 
(6) In an action to recover a deposit 
made in connection with an agree- 
ment to purchase land and expenses 
incurred, allegations of the complaint 


6 S.W. 263, 
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[§ 1623] f. Evidence—(1) Presumptions and Bur- 
den of Proof. The purchaser, as plaintiff, in an ac- 
tion to recover back the purchase money, has the 
burden of proving the facts essential to his recov- 
ery;°* hence it has been held that the burden of 
proof is on him to show the terms of the contract ;°° 
that he has made payment under the contract ;®* that 
he tendered subsequent installments when due ;°* 
that the contract was abandoned or rescinded by the 
parties;°* that he has demanded performance by 


that defendant did not have title to | contract of sale made by him, as to 


a road across the land, but that title 
was in the city of New York, per- 
mitted proof that defendants never 
received title thereto from their pred- 
ecessors. Schaefer v. Hilliker, 124 
N.Y.S. 1014, 140 App.Div. 173 [aff 99 
N.E. 1117, 206 N.Y. 708]. (7) Under 
an allegation that the vendor “failed 
and refused to sell or convey” as 
agreed, the purchaser may prove that 
what was purchased encroached on 
adjacent property. Miner v. Hilton, 
44 N.Y.S. 155, 15 App.Div. 55. (8) In 
support of an averment of false state- 
ments as to the property extending 
to an alley, it was competent to show 
that defendant’s agent said that 
plaintiff could cut open a door and 
use the alley, although the question 
of the right to use the alley was not 
set out in the pleadings. Ohlbaum y. 
Mayer, 131 A. 858, 285 Pa. 260. 


{b] Issue held raised by plead- 
ing's.—Dozier v. Union Bank & Trust 
Co., 225 S.W. 611, 146 Ark. 386. 


59. Brown v. Sweet, 272 P. 614, 95 
Cal.App. 117; Combs’ Adm’x y. Krish, 
84 S.W. 562, 27 Ky.L. 154; Annand 


VeeAUISUine, 1 Ooms one Oe el Odi ane 
Or. 403. 


fa] Rule applied.—A vendor, sued 
to recover payment and alleging per- 
formance, is not entitled to judg- 
ment on proof that defects shown by 
abstract were not serious, and that 
her explanations thereof were not 
questioned by the purchaser. Annand 
ne AUSTIN IGS Es i2p, £60 be LOT, .o6 

r, 403. 


[b] Suit before justice of peace.— 
Despite the liberal rule as to plead- 
ing before a justice of the peace, it 
is not permissible to sue on one dis- 
tinct cause of action and recover on 
an entirely different one. Landsbaum 
Vv. Jenet Realty Co., (Mo.App.) 226 S. 
Ww. : 


60. Allen v. Globe Grain, etc., Co., 
104 PB: 305, 156) Cal. 2863. Jones. vy: 
Smith, 6 Iowa 229; Boudreau vy. Ells- 
worth, 46 N.B. 79. 


[a] Variance held immaterial.— 
(1) An allegation that the purchasers 
of a hotel seeking recovery of a down 
payment made thereon agreed to ap- 
ply for a liquor license, and proof 
that the vendor blocked the transfer 
of such license, is an immaterial vari- 
ance. Kobillis v. Baranowski, 156 A. 
564, 102 Pa.Super. 41. (2) The vari- 
ance between the complaint in an ac- 
tion by a purchaser for a cash de- 
posit, stating a joint cause of action 
against the vendor and his agent in 
the making of the contract, and al- 
leging that the money had been paid 
to defendants, and the proof that the 
purchaser had paid the money to the 
agent as such, and that the agent had 
accounted for and paid the same to 
the vendor, did not defeat a recovery 
against the vendor alone. Allen v. 
Globe Grain & Milling Co., 104 P. 305, 
156 Cal. 286. 

[b] Slight variance between au- 
thorization of broker to sell and the 


the description of the premises, con- 
stitutes no defense to an action to re- 
cover purchase money. Melone  v. 
Ruffino, 62 P. 93, 129 Cal. 514, 79 Am. 
S.R. 127 (where the authorization and 
the contract of sale were considered 
as one instrument and transaction). 


61. Stokes v. Waller, (Tex.Civ. 
App.) 230 S.W. 1085; Tyng v. Con- 
stant-Loraine Inv. Co., 108 P. 1109, 37 
Utah 304. 


62. See case infra this note. 


[a] Thus a purchaser, who depos- 
ited with a third person a part of the 
price pursuant to an agreement with 
the vendor stipulating that the de- 
posit should be returned on his being 
unable to obtain possession of the 
property in possession of a lessee, 
ete., cannot recover the deposit with- 
out proving his inability to obtain 
Ree en: Vanoni v. Alter, 107 N.Y. 

- 880. 


63. Pittis v. Bunyard, 
423, 184 Mo.App. 502. 

64. Dozier v. Union Bank & Trust 
Co., 225 S.W. 611, 146 Ark. 386; Lieber 


170 S.W. 


v. Nicholson, (Tex.Commn.App.) 206 
S.W. 512 [mod (Civ.App.) 153 S.W. 
641]. See Chicago Real Estate Board 


v. Mullenbach, 184 Ill.App. 437. 


[a] Rule applied.mWhere a pur- 
chaser under a land contract sued to 
recover a forfeit payment from the 
bank with which it was deposited and 
the vendor intervened as defendant 
and claimed a right to the deposit, the 
burden of proof on the whole case was 
on the purchaser, the intervener be- 
ing strictly a defendant and the only 
interested party in the litigation ex- 
cept plaintiff. Dozier v. Union Bank 
& Trust Co., 225 S.W. 611, 146 Ark. 
386. 


65. Waters v. Spencer, 22 Ala. 460; 
McDonald v. McDonald, 2 N.S. 41. 


66. Graham v. Graham, 56 S.W. 
708, 22 Ky.L. 123; O’Brien v. Cheney, 
5 Cush. (Mass.) 148; Young v. U. S. 
Housing Corporation of Pennsylvania, 
86 Pa.Super. 341. 


67. Sullivan v. Bromley, 128 N.W. 
586, 26 S.D. 147. 


[a] If tender of second payment 
agreed to be made by the purchaser 
was necessary in an action by him to 
recover an amount paid when the con- 
tract of sale was executed, the burden 
was on him to show such tender. Sul- 
livan v. Bromley, 128 N.W. 586, 26 
S.D. 147. 


68. Pfaffliin v. Schmidt, 125 N.E. 
431, 71 Ind.App. 496; Anderson y. 
Hurlbert, 219 P. 1092, 109 Or. 284; 
Groskin v. Knight, 138 A. 843, 290 Pa. 
274; Way v. Johnson, 58 N.W. £52, 
SES Digs oils ee 


{a] Thus, where the purchaser is 
in default, he cannot recover back 
payments made without showing that 
the contract was rescinded or aban- 
doned by the consent of the parties. 
Way v. Johnson, 58 N.W. 552, 5 S.D. 
237. 
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the vendor;®® that the vendor has refused, neglect- 
ed, or is unable to perform the contract;‘° that the 
title is defective;‘! that the title is not such as is 
called for by the contract;’? that the vendor had no 
title to convey;*? that he has been disturbed in his 
possession;7* the vendor’s fraud;7° that he has of- 
fered to restore the vendor to the status quo;‘® that 
his contract to purchase had been recorded so as to 
give constructive notice of his rights in the land;‘* 
and that his deed did not convey what he purchased."* 
If the purchaser himself is in default, it has been 
held that he must prove that the default was not 
the result of a negligent, willful, or fraudulent breach 
Ordinarily the purchaser does not 
have the burden of proving a negative which is not a 
The burden is on the vendor, 


of his duty.’® 


condition precedent.*° 


69. Kaufmann y. Brennan, 103 N.Y. 
S. 7912) 538 Misc. ‘621 [rev. on other 
grounds 103 N.Y.S. 503, 123 App.Div. 
516}. 

70. O’Brien v. Cheney, 5 Cush. 
(Mass.) 148; Wayne v. Butterfield, 
210 N.W. 6638, 50 S.D. 468. 

[a] In absence of proof that the 
vendor did not offer to convey a valid 
title, a purchaser cannot recover the 
earnest money paid. Scharrath v. 
Dermody, 117 N.Y.S. 968. 

71. U.S.—Public Industrials Cor- 
poration vy. Reading Hardware Co., 29 
F.(2d) 975. : 

Ga.—Terreil v. Harris, 157 S.E. 387, 
42 Ga.App. 760. 

Mich.—-Baxter v. Aubrey, 
897, 41 Mich. 13. 

Mo.—Kling v. A. H. Greef Realty 
Co., 148 S.W. 208, 166 Mo.App. 190. 

Neb.—Peterson yv. Hultz, 147 N.W. 
1126, 96 Neb. 406. 


N.J.—Ryan v. Estes, 143 A. 431, 105 
N.J.Law 201 [cit Cyc]; Serventi v. 
Cella, 141 A. 747, 104 N.J.Law 351. 


N.Y.—Greenblatt v. Hermann, 38 N. 
E. 966, 144 N.Y. 13; Todd v. Union 
Dime Savy. Inst., 23 N.E. 299, 118 N.Y. 
337; Wildove v. Papa, 228 N.Y.S. 211, 
223 App.Div. 211; Reynolds v. White, 
PS INELA Sy WR Ree OM od Dibig- we 
Reynolds v. White, 118 N.Y.S. 979, 
134 App.Div. 248; Witte v. Koerner, 
108 N.Y.S. 560, 123 App.Div. 824; Bey- 
er v. Braender, 8 N.Y.S. 306, 57 N.Y. 
Super. 429; Talifer Co. v. Falk, 173 N. 
YS: 251, 106 Mise. 6; Weintraub v. 
Weil, 103 N.Y.S. 229, 53 Misc. 325. 


Pa.—Bashford v. West Miami Land 
Go., 145 A. 678, 295 Pa. 560 [cit Cyc]. 


fa] Thus (1) where a purchaser 
rejects the title because of unmarket- 
ability, and sues to recover payments 
made, the burden is on him to show 


LNW 


the unmarketability. Reynolds v. 
White, 118 N.Y.S. 979, 134 App.Div. 
248. (2) Where the defect is not dis- 


closed of record, he must prove the 
fact dehors the record relied on as 
affecting the title. Witte v. Koerner, 
108 N.Y.S. 560, 123 App.Div. 824. (3) 
However, the purchaser is not re- 
quired to go behind the record to show 
that the title has not been perfected. 
Kimball v. Bell, 28 P. 1015, 47 Kan. 
757. (4) The purchaser suing for 
down payment has the burden of 
showing that an indemnity mortgage 
resulted in adjudication of the mort- 
gagor’s liability within twenty years 
after the indemnity period. Ryan v. 
Bstes, 143 A. 431,105 N.J.Law 201. (5) 
The burden is on the purchaser reject- 
ing title to prove infirmity because of 
heirs or others under disability by 
proof sufficient to raise a reasonable 
doubt. Wildove v. Papa, 228 N.Y.S. 


ee eee ee ee Re ee ear ee ee es 
For later cases, developments and changes in the law see Annotations, same title and section number, 


VENDOR AND PURCHASER 


a defense.*! 


2117228 App. Div. Lk. 106). he pur= 
chaser claiming that easements are 
encumbrances permitting him to re- 
cover deposit must show that such 
easements still exist. Serventi v. Cel- 
la, 141 A. 747, 104 N.J.Law 351. (7) 
Where a vendor was to furnish a good 
and sufficient title, and had taken the 
agreed steps necessary to cure the ob- 
jectionable features in the abstract, 
the burden was on the purchaser to 
show that the abstract did not set 
forth a marketable title. Peterson v. 
Hultz, 147 N.W. 1126, 96 Neb. 406. 


72. Sawyer v. Sledge, 55 Ga. 152; 
Kimball v. Bell, 28 P. 1015, 47 Kan. 
757; Keitel v. Zimmerman, 43 N.Y.S. 
676, 19 Misc. 581; Gourdine v. Fludd, 
TESOL ETE 


[a] It is not duty of vendor to 
show that the title is good. Sawyer 
v. Sledge, 55 Ga. 152; Kimball v. Bell, 
28 P. 1015, 47 Kan. 757; Keitel v. Zim- 
merman, 43 N.Y.S. 676, 19 Misc. 581; 
Gourdine vy. Fludd, 16 S.C.L. 232. 


[b] Title based on adverse posses- 
sion.—The purchaser seeking rescis- 
sion and lien on lands for down money 
because the vendor’s title rests in ad- 
verse possession has the burden of 
proving it. Model Plan Agency v. 
Dimond, 138 A. 921, 101 N.J.Eq. 786 
[aff 135 A. 506, 100 N.J.Eq. 244]. 


73. Whitley v. Lide, 35 So. 705, 139 
Ala. 17%. 

[a] In suit for abatement by a 
purchaser who has accepted a deed, 
he has the burden of showing a lack 
of title in the vendor. Whitley v. 
Lide, 35 So. 705, 139 Ala. 177. 

74, Martin v. Chambers, 84 Ill. 
579. 

75. ‘Caréy vy. Penney, 
129 Me. 320. 

76. Carey v. Penney, supra; Young 
v. U. S. Housing Corporation of Penn- 
Sylvania, 86 Pa.Super. 341. 

77. Hampson vy. Welt, 178 P. 469, 
105 Wash. 499. 

78. Schmitz 
Super. 472. : 

79. Suburban Homes Co. v. North, 
145 P. 2, 50 Mont. 108, Ann.Cas.1917C 
81. 

80. 


151 A. 667, 


v. Roberts; 26 Pa. 


. Pima Farms Co. v. McDonald, 
244 P, 1022, 30 Ariz. 82. 


{a] Tllustration.—A. purchaser of 
desert land, having an absolute agree- 
ment to furnish water, subject to a 
provision that the company so agree- 
ing be excused from liability if failure 
be due to certain enumerated causes, 
does not have the burden of showing 
that failure was not due to such caus- 
es in an action to recover price. Pima 
Farms Co. v. McDonald, 244 P. 1022, 
30 Ariz. 82. 


‘ere 
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as defendant, to show the facts relied on by him as 
Accordingly, it has been held that, 
where he is trying to enforce a forfeiture, he has 
the burden of proving that he made a proper and 
timely tender of performance;*? that the purchaser 
has repudiated the contract;** 
showed a good title, where the contract required him 
to furnish an abstract showing a good title;** and, 
when pleaded specially as a defense, that there was 
no deficiency in the quantity of land.*® 
the vendor claims title by adverse possession as a 
defense, he has the burden of proving such title.*® 
Where the purchaser shows that the particular title 
claimed by the vendor is defective, the burden is on 
the vendor to prove another or better title.>’ 


Vendor’s grantee, in order to avoid a vendee’s lien 


that his abstract 


Where 


81. Kister v. Pollak, 109 N.Y.S. 204, 
125 App.Div. 226; Sweet v. Berry, 
(Tex.Civ- Apres) 236. (S. Wa weds See 
Liebling v. Renfer, 211 Ill.App. 370; 
Thomas v. Seaman, 195 Ill.App. 396 
(aff 114 N.E. 40, 275 Ill. 267]. 


[a] Rule applied.—(1) In an ac- 
tion to recover purchase money paid 
for land from which the purchaser 
was evicted, if the vendor seeks to es- 
tablish that the value of the land from 
which the purchaser was evicted was 
less than would appear from a com- 
parison of acreage sold with the price 
paid, he has the burden of proving 
such. Brinkerhoff v. Russ, 3 La.App. 
723. (2) Where the vendor of lots 
covenanted to pipe water thereto, if 
there was anything to excuse per- 
formance thereof, the burden was on 
the vendor to show it in the pur- 
chaser’s action to recover payments 
made. Monteverde v. Brooke Realty 
Co., 224 P. 247, 65 Cal.App. 435. (3) 
Where the vendor is to furnish a satis- 
factory abstract of title, to which the 
purchaser objects, but fails to give 
the vendor a reasonable opportunity 
to clear up the defects, the burden is 
on the vendor to show that he had a 
perfect title, and that, had opportuni- 
ty been given, he could have corrected 
the abstract. St. Clair v. Hellweg, 159 
S.W. 17, 173 Mo.App. 660. 


82. Walters v. Mitchell, 92 P. 315, 
6 Cal.App. 410; King v. Island Park 
Associates, 262 N.Y.S. 111, 237 App. 
Diy. 910; Bashford v. West Miami 
Land Co., 295 Pa. 560, 145 A. 678. 


: [a] Thus, where the purchaser, su- 

ing for cancellation, proved contract 

and referee’s unfavorable report on 

title, the burden shifted to the vendor 

to show performance. Bashford v. 

Ne taeagt Land Co., 145 A. 678, 295 
as F 


[b] _ Optioners.—The burden of 
proof is on optioners, seeking to for- 
feit money put up for option, to show 
ability and readiness to perform. 
ENG Hoard, 151 S.E. 183, 108 W. 

a. ‘ 


_(c]| Where vendor has put it out of 
his power to perform by selling the 
property to another party, the burden 
is on the vendor to prove a forfeiture 
under the terms of the contract. 
Mackowiak v. Smith, 185 Ill.App. 305. 


83. Bashford v. West Miami Land 
Co., 145 A. 678, 295 Pa. 560. 


84. Brown v. Widen, (Iowa 3 
N.W. 158. Oe ae 
bane McCrea v. Marshall, 1 La.Ann. 

86. 


Battle v. Calavitta, 228 N.Y.S. 
624, 182 Misc. 48. 


87. Hartley v. James, 50 N.Y. 38. 


- wah 
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for purchase money paid, has the burden of proof 
to show that he was without notice, actual or con- 
structive, of the rights of the purchaser.’8 


Presumpticns. 


88. Larson v. Metcalf, 207 N.W. 
382, 201 Iowa 1208, 45 A.L.R. 344! 


89. See Evidence §§ 25-88. 


90. Schmitz v. Roberts, 
Super. 472. 


26 Pa. 


91. Schmitz v. Roberts, supra. 

92. Malone y. Adairville Bank, 6 
Ky.L. 452. 

93. Malone v. Adairville Bank, 
supra. 

94 See Evidence §§ 89-1729. 

95. D.C.—Wynkoop v. Shoemaker, 


37 App.D.C. 258. 


Ga.—Dodgen v. Camp, 47 Ga. 328; 
McDonald v. Beall, 55 Ga. 288. 


Iowa.—Kirkwood v. Perry Town 
Lot & improvement Co., 159 N.W. 784; 
Oliver v. Kneedler, 119 N.W. 525, 141 
Iowa 158. 


Ky.—Gray v. Gray, 2 J.J.Marsh. 21; 
Dougherty’s Adm’r v. Goggin, 1 J.J. 
Marsh. 373. 


Mich.—Silfver v. Daenzer, 133 N.W. 
16, 167 Mich. 362; Wright v. Dickin- 
son, 42 N.W. 849, 67 Mich. 590. 

: Mo.—Pitcher y. Jones, 40 Mo.App. 
583. 
N.Y.—Cobb v. Hatfield, 46 N.Y. 533. 


fees, See vy. Ankrim, 2 Browne 

S.D.—Bunkers v. Guernsey, 153 N. 
W. 378) 85> SD. 574. frev’: on ‘other 
grounds 160 N.W. 732]. 

Tex.—Yates v. Buttrell, 132 S.W. 
831, 63 Tex.Civ.App. 452; Hudson v. 
Slate, 117 S.W. 469, 53 Tex.Civ.App. 
453; Smith vy. Lander, (Civ.App.) 106 
S.W. 703. 

Vt.—Lamonda v. Parizo, 98 A. 980, 
90 Vt. 381. 

[a] Evidence held admissible: (1) 
As to value of labor performed. Oli- 
ver v. Kneedler, 119 N.W. 525, 141 Iowa 
158 (where plaintiff performed work 
for defendant in consideration of a 
conveyance of land, in anaction to re- 
cover the consideration on rescission 
of the contract for failure of title). 
(2) Admission of part ownership in 
property by one not vendor. Fuld 
vy. Adams, 156 A. 833, 108 N.J.Law 
873 (to show that tender of purchase 
money was unnecessary). (3) Attor- 
ney’s evidence concerning advice giv- 
en insane vendee’s wife as to legal 
steps necessary to carry out vendee’s 
land contract. Billups v. Gallant, 
(Tex.Civ.App.) 37 S.W.(2d) 770. (4) 
Character of the subsoil and farm’s 
market value, on issue whether farm 
on which plaintiff had paid part of 
price was as good _as any farm in 
county. Nelson v. Berkner, 166 N.W. 
347, 139 Minn. 301. (5) Contract of 
sale. Kremen v. Rubin, 116 A. 640,139 
Md. 682; Dooley v. Stillson, 128 A. 
217, 46 B.I. 332, 52 A.L.R. 1505; Yates 
v. Buttrell, 132 S.W. 831, 63 Tex.Civ. 
App. 452. (6) Conversations between 
purchaser and vendor’. agent relative 
to a resale, which had induced pur- 
chase, occurring prior to payment of 
second installment purchase price, in 
purchaser’s action founded on ven- 
dor’s alleged fraudulent_representa- 
tions. Schlauderaff v. Wortham, 167 
N.W. 118, 140 Minn. 25. (7) Conver- 
sations between seller and purchaser 


VENDOR AND 


: The usual presumptions being in- 
dulged,*° it has been held that, where the purchaser 
18 In possession and seeks to recover back a portion 
of the purchase money, there is a strong presump- 
tion that his deed conveyed what he purchased,?? 
and the burden rests on him to overcome this by 


PURCHASER 


of land. Black v. Chapman, 126 S.E. 
877, 33 Ga.App. 509 (to show seller’s 


fraud). (8) Defects of title not point- 
ed out by the purchaser. Davis v. 
Fant, (Tex.Civ.App.) 93 S.W. 193 


(when it is shown that there was no 
attempt to cure the defects pointed 
out within the required time). (9) 
Defendant’s dealings with the third 
person, who was to make title to the 
land and convey to plaintiff. Naugle 
v. McVoy, 119 A. 100, 98 N.J.Law 137 
(on the issue of defendant’s ability to 
perform). (10) Letters exchanged 
between counsel. Coombs vy. Witte, 
140 A. 408, 104 N.J.Law 519. (11) 
Postal card requesting return of 
check. Speers v. Lucas, 279 S.W. 736, 
221 Mo.App. 414. (12) Purpose of 
purchaser in buying land, assuming 
contract to be ambiguous. San Diego 
Const, Cosby, Mannixst16Gcbs oa, Uo 
Cal. 548. (13) Questions asked ven- 
dor by notary when acknowledgment 
was made, vendor’s sanity being in 
dispute. Coombs v. Witte, supra. 
(14) Secret commissions obtained 
by vendor which should have been 
disclosed to plaintiff purchasers. 
Taylor v. Brown, 110 N.E. 739, 92 Ohio 
St. 287 (as reflecting on the vendor’s 
good faith and knowledge of the fal- 
sity of his representations). (15) 
Vendee’s letter to vendor’s agent, de- 
manding return of purchase-money 
deposit, if vendor refused to prolong 
contract period. James L. Kernan Co. 
v. Cook, 159 A. 256, 162 Md. 137. (16) 
Vendor’s prospectus. Solomon § v. 
Commonwealth Associates, 225 N.Y.S. 
690, 131 Misc. 43 (to show false repre- 
sentations). (17) Vendor’s testimony 
relative to his preparations for settle- 
ment, notice to purchaser of time and 
place thereof, and that real owner was 
ready to deliver, deed. Bezold yv. Po- 
tamkin, 156 A. 573, 102 Pa.Super. 72 
(in action on contract calling for pay- 
ment of balance ‘“‘at time of settlement 
and delivery of deed’’). (18) Ven- 
dor’s waiver of payments and right to 
cancel for delinquency. Abney vy. Bel- 
mont Country Club Properties, 279 P. 
829, 100 Cal.App. 12. (19) That ab- 
stract- was submitted to attorney. 
Smith v. Blinn, 127 So. 155, 221 Ala. 
24 (as tending to show that title was 
not rejected arbitrarily). (20) That 
plaintiff was unable to read or write. 
Hudson y. Slate, 117 S.W. 469, 53 Tex. 
Civ.App. 453 (as explaining why he 
had not discovered the liens on the 
land when he made the deal). (21) 
That purchaser had taken any benefit 
of the contract, with knowledge of the 
fraud for which he seeks to rescind 
it. Cobb v. Hatfield, 46 N.Y. 533. (22) 
That purchaser of land did not meet 
payments specified in bond for title, 
and that an oral agreement was en- 
tered into between the vendor and 
purchaser that in case the land could 
be resold for the contract price be- 
tween the original vendor and the 
purchaser the vendor would pay to the 
purchaser the amount the latter had 
already expended in payments on the 
land, and the land was thereafter sold 
by the vendor, who paid the purchaser 
three hundred dollars. King v. See- 
beck, 118 P. 292, 20 Idaho 223. (23) 
That vendor had ‘never offered pur- 
chaser possession. Conlin vy. Osborn, 


sufficient testimony.®4 
convey at the time of performance will be regarded, 
until the contrary appears, as a refusal to comply 
on the part of the vendor,®? but the vendor may 
rebut the presumption of a refusal by alleging a will- 
ingness to convey and a tender of a deed.?? 


[§ 1624] (2) Admissibility. Applying the gener- 
al rules of admissibility,°* evidence relevant and 
material to the issue should be admitted,®® and evi- 
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A failure of the vendor to 


120 P. 755, 161 Cal. 659 (to show that 
there was no basis for the presump- 
tion that the parties considered the 
contract as substantially completed). 
(24) That vendor had not tendered a 
deed. Cooper vy. Rutland, 82 S.E. 994, 
99 S.C. 83 (to rebut his claim that the 
purchaser was in default). (25) That 
vendor had sold the land to another 
party. Marshall v. Gilster, 201 P. 711, 
34 Idaho 420 (on the question of con- 
sent to rescission). (26) To define 
boundaries of several lots, described 
by number in contract for conveyance. 
Hershorn y. Rubenstein, 156 N.E, 251, 
259 Mass. 288. (27) To show that 
purchaser was unable to perform. 
Westchester & Bronx Realty & De- 
velopment Co. v. Whitlock, 141 N.Y.S. 
592, 80 Mise. 489 (the exclusion of 
evidence of the purchaser’s inability 
to perform was error, where there 
was no proof of a tender or readiness 
to perform by him, and the vendor had 
tendered a deed and noted the pur- 
chaser’s default on the contract). 
(28) To show vendor’s ability to cor- 
rect title. St. Clair v. Hellweg, 159 S. 
W. 17, 173 Mo.App. 660 (the court 
erred in excluding probate records in 
reference to an administrators’ deed 
in the chain of title, which would have 
had a tendency to show that, had the 
vendor been given opportunity, he 
could have corrected the title with 
reference to that deed). (29) To sus- 
tain defendant’s plea of a set-off aris- 
ing from the transactions under the 


con aae McDonald v. Beall, 55 Ga. 
[b] Extrinsic evidence to show 


deficiency.—To recover for deficiency 
in land on misrepresentation as to the 
quantity conveyed, it is not necessary 
that the acreage be stated in a deed, 
but this may be shown by extrinsic 
evidence. Caughron y. Stinespring, 179 
Bae 152, 132 Tenn. 636, L.R.A.1916C 
oe 


[ec] Abstract subject to opinion of 
attorney.—(1) Where the contract 
calls for an abstract which shall be 
approved by the purchaser’s attorney, 
evidence of good title, in an action to 
recover purchase money, is admissible 
only to show the good faith of the at- 
torney in refusing to approve the ab- 
stract. Quisenberry v. Grant, 104 So. 
284, 20 Ala.App. 576. (2) Purchaser 
and his attorney were properly per- 
mitted to testify that they acted in 
good faith in rejecting the title, un- 
der a contract stipulating that title 
was to be perfect, or to be made per- 
fect and satisfactory to purchaser’s 
attorneys. Smith v. Lander, (Tex.Civ. 
App.) 106 S.W. 703. Abstracts subject 
to the opinion of third persons gen- 
erally see supra § 526 


{d] Admissibility heid unneces- 
sary to determine.—Nelson vy. Tracy, 
169 N.W. 442, 184 Iowa 1118. 


[e] Competency of surviving par- 
ty.—Where the action was an in- 
debitatus assumpsit to recover back 
money paid to the administrators of 
one of the parties to the contract, on 
account of their repudiation of it, the 
contract not being in issue or on trial, 
the surviving party to it is a com- 
petent witness in his own favor. 
Dodgen yv. Camp, 47 Ga. 328. 
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dence not material or relevant should be excluded ;°* 
and this apples to the admissibility of acts, ad- 
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missions, conduet, and declarations of the parties,®* 


96. 
L9}3. 
ae Pre Vv. Taylor, 23 PB. 217, 82 
@aleos 

eet v. Williams, 31 P. 504, 
2 Colo.App. 559. 

Ga.—McDonald v. Beall, 55 Ga. 288. 

Iowa.—Ryan v. Conway, 61 N.W. 
924, 93 Iowa 513. 

Kan.—Kimball v. Bell, 30 P. 240, 49 
Kan. 173. 

Mich.—Mestler v. Jeffries, 108 N.W. 
994, 145 Mich. 598. 

Minn.—Miller vy. Irish Catholic Col- 
guration Assoc., 31 N.W. 215, 36 Minn. 

Na 

N.Y.—Halpern yy. Fisch, 
1019, 116 App.Div, 479; Haines v. 
Scott, 54 N.Y.S. 844, 35 App.Div. 515. 

Tex.—Thornton y. Ross, (Civ.App.) 
254 S.W. 144; Magill v. Coffman, (Civ. 
App.) 129 S.W. 1146. 

Wash.—Hoffman vy. Titlow, 
888, 48 Wash. 80. 


See Quirk v. McDonnell, 195 Il].App. 


Ala.—F linn v. Barber, 64 Ala. 


LOL INZY<S. 


92 -P; 
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[a] Evidence held inadmissible: 
(1) As to value of land lying in one 
certain direction where the shortage 
for which the purchaser sued did not 
lie in any particular direction. Yates 
v. Buttrill, (Tex.Civ.App.) 149 S.W. 
347. (2) As to whether vendor him- 
self bought the property from the 
former owner at the latter’s in- 
sistence, or that he afterwards resold 
it, that he paid a bonus to procure the 
money to pay for it. Kremen v. Rub- 
in, 116 A. 640, 139 Md. 682 (where the 
issue involved was whether defend- 
ant’s refusal to convey to vendees 
gave the latter the right to rescind). 

3) Bond of indemnity to protect pur- 
chaser as to certain matters of which 
he complained. Ohio Valley Trust Co. 
VE EALIISOn ROO eA. lL3 2. 243. Pan 201 
(where it ‘did not appear that it had 
ever been tendered to plaintiff). (4) 
Defendant’s testimony that he had 
purchased other land and was depend- 
ing on plaintiff’s payment to carry 
through his other deals. Shaw v. 
Richards, 236 S.W. 405, 208 Mo.App. 
671 (to show the measure of damages 
in a suit to recover a part payment on 
a farm, which defendant, on nonpay- 
ment of the balance, sold to a third 
party ata loss). (5) Extraneous evi- 
dence of adverse possession and pay- 
ment of taxes. Larson vy. Thomas, 215 
N.W. 927, 51 S.D. 564, 57 A.L.R. 1246 
(to prove marketability of title). (6) 
Groundlessness of the claims of per- 
sons whom the abstract shows to be 
asserting title adverse to the vendor. 
Smith ‘vi'Taylor}) 23 P2217, 82 Cal. 533 
(where the contract provides that the 
payments shall be refunded if the ab- 
stract o2 title to be furnished by the 
vendor does not show good title); 
Taylor v. Williams, 31 P. 504, 2 Colo. 
App. 559. (7) Increased value of the 
land at the time of the trial, over its 
value at the time of its purchase. 
Magill v. Coffman, (Tex.Civ.App.) 129 
S.W. 1146 (in an action to recover 
money paid for an option to purchase 
certain land by reason of the false 
representation that defendant had 
such an option). (8) Letter relative 
to sale of chattels. Speers v. Lucas, 
279 S'W. 736, 221 Mo.App. 414. . (9) 
Newspaper advertisement of property 
for sale after the date of the agree- 
ment, describing it as in agreement 
and giving no dimensions. Kavky v. 
Harris, 132 A. 750, 102 N.J.Law 371 


(where the basis of the suit is false 
representations as to the dimensions 
of the property). (10) Price which 
the vendor paid for the land. Haines 
v. Seott, 54 N.Y.S. 844, 35 App.Div. 
515 (in an action to recover a pay- 
ment made, on the ground of insanity 
of the purchaser at the time of mak- 
ing the contract, where there was no 
allegation ‘that the property was not 
worth the purchase price or that any 
unfair advantage was taken by _ the 
vendor). (11) Question asked plain- 
tiff on cross-examination to show his 
financial inability to buy. Kavky v. 
Harris, supra. (12) Question as to 
purchaser’s willingness to take the 
property on a date later than that set 
for performance. Bonhard v. Gindin, 
142 A. 52,104 N.J.Law 599. (13) Tes- 
timony of purchaser that he never 
told vendor that he could retain money 
paid. Hurrle v. Guttery, 260 P. 691, 
45 Idaho 58. (14) Testimony that 
actual value of property exceeded pur- 
chase price. Nocatee Fruit Co. v. Fos- 
gate, 12 F.(2d) 250 [aff 299 F. 963 and 
3 F.(2d) 606]. (15) Testimony that 
the purchaser has told the vendor’s 
tenant that there would be no ac- 
ceptance. Nielson v. Hendrickson, 210 
P. 905, 63 Mont. 518 (if offered to show 
estoppel, where there was no attempt 
made to show that such information 
had come to defendants before the 
date set for the exercise of the option, 
and no estoppel had been pleaded in an 
action to recover the amount paid for 
an option on the vendor’s refusal to 
convey). (16) Things done by de- 
fendant to effect settlement out of 
court. McAllister & Co. v. Wisehart, 
287 S.W. 221, 216 Ky. 47. (17) Value 
of securities given in payment by pur- 
chaser from vendee. Wayne v. But- 
terfield, 210 N.W. 6638, 50 S.D. 463. 
(18) Value of the property. Straus 
Land Corporation v. Dupuis, 174 N.W. 
129, 207 Mich. 399 (in an action in as- 
sumpsit to recover the difference be- 
tween what plaintiff paid defendant 
for land and what it cost defendant, 
defendant having agreed to sell it at 
cost and misrepresented the price). 


(19) Vendor’s agreement to purchase 
from another. Kavky v. Harris, 132 
A. 750, 102 N.J.Law 3871. (20) Ven- 


dor’s testimony that nothing had been 
paid him for the land. Lewis v. Wil- 
liams, (Tex.Civ.App.) 91 S.W. 247 
(where the vendor had defaulted and 
admitted that the person through 
whom the transaction was had, and 
to whom the purchase money had been 
paid, had full authority to act for 
him). (21) That acreage actually re- 
ceived by him was worth purchase 
price of tract. Black v. Chapman, 
126 S.E. 877, 33 Ga.App. 509 (since 
purchaser was entitled to value of 
his bargain). (22) That other pur- 
chasers went into possession before 
crevasse. Ford y. Russell, 128 So. 
310, 13 La.App. 390 (in purchaser’s 
suit to recover payments made where 
land was destroyed). (23) That 
plaintiff's purpose in buying lot was 
to resell quickly. Harduval_ v. 
Mitchell, 127 So. 168, 220 Ala. 595 
(where the basis of the action is mis- 
representations made by vendor). 
(24) That the land was worth the 
money paid. Reid v. Byrd, (Tex.Civ. 
App.) 34 S.W.(2d) 305 (in an action 
for deficiency in acreage). (25) That 
the vendor had been compelled to pay 
the interest on a mortgage because the 
purchaser had not carried out his con- 
tract. Conlin v. Osborn, 120 P. 755, 
161 Cal. 659. 


97. Ala.—Donaldson’s <Adm’r_ y, 
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and to the admission of documentary evidence.*® 
The admissibility of hearsay,°® and opinion, evi- 


Waters’ Adm’r, 30 Ala. 175. 

Colo.—Taylor v. Williams, 31 P. 504, 
2 Colo.App. 559. 

Ga.—McDonald v. Beall, 55 Ga. 288. 
Hear erie v. Ramsey, 92 Ind. 

4. 

Mass.—Linton vy. Allen, 28 N.E. 780, 
154 Mass. 432. 

Mich.—Dikeman vy. Arnold, 44 N.W. 
407, 78 Mich. 455; Wright v. Dickin- 
son, 42 N.W. 849, 67 Mich. 590. 

Minn.—Donlon v. Evans, 42 N.W. 
472, 40 Minn. 501. 

N.Y.—Brokaw v. Duffy, 59 N.E. 196, 
165 N.Y. 391, 31 N.Y.Civ.Proc. 349. 

Pon eo slauctier v. Cooper, (Civ. 
App.) 107 S.W. 897. 

Wash.—Hoffman v. Titlow, 92 P. 
888, 48 Wash. 80. 

[a] Must be definite—Hoffman v. 
Titlow, 92 P. 888, 48 Wash. 80. 

98. U.S.—Guttschlick v. Metropolis 
Bank, 11 F.Cas.No. 5,880, 5 Cranch C. 
C. 435 [aff 14 Pet. 19, 10 L.Ed. 335). 
aye eee v. Farmer, 36 La.Ann. 


N.M.—Daly vy. Bernstein, 28 P. 764, 


6 N.M. 380. 
N.Y.—Halpern v. Fisch, 101 N.Y.S. 
1019, 116 App.Div. 479; Hartley v. 


James, 50 N.Y. 38: 
Or.—Kane v. Rippey, 23 P. 180, 22 
Or. 296. 
Pa.—D'Utricht v. 
428, 1 L.Ed. 208. 


Tex.—Yates v. Buttrell, 132 S.W. 
831, 63 Tex.Civ.App. 452; Slaughter 
v. Cooper, (Civ.App.) 107 S.W. 897. 

Utah.—Tyng v. Constant-Loraine 
Inv. Co., 108 P. 1109, 37 Utah 304. 


[a] Thus the contract of sale is 
admissible to show that a deficiency 
in quantity existed. Yates v. Buttrell, 
132 S.W. 831, 68 Tex.Civ.App. 452. 


[b] Letter of land commissioner is 
not admissible unless it is certified 
and attested in the manner required 
by statute. Slaughter v. Cooper, 
(Tex.Civ.App.) 107 S.W.. 897. 


[c] Bond and mortgage.—Where a 
purchaser contracted to purchase 
property subject to a mortgage, pay- 
able in about five years, with interest 
at five per cent, but the recorded 
mortgage did not disclose the term or 
rate of interest, the bond secured by 
the mortgage, which recited such 
facts, was admissible to show that 
the mortgage in fact conformed to the 
contract of sale. Halpern y. Fisch, 
101 N.Y.S. 1019, 116 App.Div. 479. 


[d] Deeds or other writings (1) 
which are not the immediate founda- 
tion of the suit, but only leading to it, 
are admissible to prove alleged mis- 
take, imposition, or deceit (D’Utricht 
Vv. Melchor, 1 Dall. (Pa. )"428> 1 esas 
208), (2) and the deed is admissible 
to show defective title (Guttschlick v. 
Metropolis Bank, 11 F.Cas.No. 5,880, 
5 Cranch C.C. 435 [aff 14 Pet. 19,10 
L.Ed. 335]). 


[e] Contract under seal.—Where a 
contract for the sale of lands, under 
seal, has been rescinded by act of the 
parties, an action of assumpsit will lie 
to recover moneys paid thereunder, 
and in such action the written con- 
tract, although under seal, is admis- 
sible in evidence on behalf of plaintiff. 
Daly. v. Bernstein, 28 P. 764, 6 N.M. 


99. 


Melchor, 1 Dall. 


McDonald v. Beall, 55 Ga. 288; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1624-1625] 


dence! falls within the general rules. 
strued most strongly in favor of the party offering it, 
the evidence fails to make a case in his favor, it 


may be properly excluded.? 


Res geste. 


Vendor’s abstract is not competent evidence of the 
several conveyances mentioned in it,* or of the ti- 
tle;° but it is competent to show the claim of title 
made by the vendor,® or that it did not contain evi- 
dence of such title as the vendor had agreed to con- 


vey.’ 


Parol evidence.® 


chase money was to be returned.? 


Wright v. Dickinson, 42 N.W. 849, 67 
Mich. 590. 

Hearsay evidence generally see Evi- 
dence §§ 166-185. 

1. Reed v. Sefton, 103 P. 1095, -11 
Cal.App. 88. 

[a] Thus an opinion of an attorney 
examining an abstract of title is not 
admissible in evidence on the issue as 
to whether the title tendered by the 
vendor is marketable. Reed v. Sefton, 
103 P. 1095, 11 Cal.App. 88. 

Opinion evidence generally see Evi- 
dence §§ 588-831. 

2. Martin v. Chambers, 84 Ill. 579. 

3. McDonald v. Beall, 55 Ga. 288. 

4. Hartley v. James, 50 N.Y. 38. 

5. Hartley v. James, supra; Kane 
v. Rippey, 23 P. 180, 22 Or. 296. 

6. Hartley v. James, 50 N.Y. 38. 
Dak Kane v. Rippey, 23 P. 180, 22 Or. 

6. 

8. Admissibility of parol evidence 
generally see Evidence §§ 1380-1729. 

9. Carter v. Canadian Northern R. 
Co.,28, Ont.L. 140, 1 Ont.W.N. 892, 2 
Ont.W.N. 639, 18 Ont.W.R. 42. 


10. Reed vy. Byrd, (Tex.Civ.App.) 
S.W.(2d) 305. 


nla ks 
Vee Oia 
403. 

12. Caughron v. Stinespring, supra. 


13. Beckley v. Gilmore, 234 S.W. 
459, 192 Ky. 744. 


14. See Evidence §§ 1730-1806. 


15. Torrey v. McLadyen, 81 S.E. 
296,165 IN:C7 23/7. 


16. [aj Evidence held sufficient to 
show: (1) Cause of action. Keck v. 
Daniels, 202 S.W. 825, 133 Ark. 599 
mem; Mercantile Inv. Co. v. How, 278 
P. 243, 99 Cal.App. 182; Hurrle v. Gut- 
tery, 260 P. 691, 45 Idaho 58; Boyd 
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Caughron vy. Stinespring, 179 S. 
1325 Tenn. 636) L:RA.1916€ 


v. Boley, 139 PB. 139, 25 Idaho 584; 
Burgess v. Corker, 136 P. 1127, 25 
Idaho 217; Knowing v. Reynolds, 214 


PM4o7 S113) Kan, oi; lark wv. Wiest, 
206 P. 317, 111 Kan. 83; Shimon v. 
Sogge, 192 N.W. 739, 155 Minn. 114; 
Hyde v. Wright, 188 N.W. 63, 152 
Minn. 120; Meyers v. Eames, 126 N.W. 
1102, 111 Minn. 362; Silex Savings 
Bank v. Ellis, 142 S.W. 796, 162 Mo. 
App. 395; McPherson v. Bristol, 111 
S.W. 526, 131 Mo.App. 365; Davey v. 
Curry, 146 N.W. 992, 96 Neb. 41; Man- 
Zyi Vv. Hardy, 13. N.W,., 12, 13 Neb: 
36; Petty v. Fidelity Union Trust 
Cos, 263 UNGWY.S: lh 238. App Div. 96; 
Garrett v. Cohen, 117 N.Y.S. 129, 63 
Misc. 450; Toomey v. Sporn, 291 P. 22, 


Where the main issue turns on the 
terms of a verbal sale, and one of the parties has 
given his version, the other may testify as to what 
was said and done on the same occasion.* 


Extrinsic evidence is admissible 
to show that the contract was entered into condi- 
tionally and on the failure of the condition the pur- 
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recover for a deficiency in the amount of land eon- 
veyed, parol evidence is admissible to show that the 
sale was actually one by the acre, although the deed 
may show it to be one in gross.?° 
| does not disclose the real contract as to the number 
of acres, nor the price per acre, parol evidence is 
admissible to establish such,!? but this proof must be 
clear and convineing.!? 
land is a part of the contract, in an action to re- 
cover for a deficit in acreage, unless the contract 
can be reformed so as to include the quantity agreed 
to be conveyed, no recovery can be had on only parol 
evidence or representations as to the quantity. 


[§ 1625] (3) Weight and Sufficiency. The usual 


Where the deed 


Where a description of the 


rules control as to the weight and sufficiency of the 


evidence.!4 


In an action to 


145 Okl. 38; Purdy v. Foster, 234 P. 
760, 109 Okl. 57; Benner v. Berman, 
82 Pa.Super. 312; Wright v. Bott, 
(Tex.Civ.App.) 163 S.W. 360; Jones v. 
Hoard, 151 S.E. 183, 108 W.Va. 308. 
See Gibson v. Pitney, 200 Ill.App. 244; 
Quirk v. McDonnell, 195 Ill.App. 331. 
(2) At least a prima facie case in 
favor of the purchaser. Sorapure v. 
Edmound Schaeffer & Co., 123 N.Y.S. 
643, 1389 App.Div. 186. (3) Construc- 
tive notice of existence of blank deed, 
precluding vendee from denying its 
validity and recovery money paid 
after reselling land. Wayne v. But- 
terfield, 210 N.W. 663, 50 S.D. 463. 
(4) Definite agreement between ven- 
dor and purchaser as to purchase price 
and personal property to be included 
in sale of farm. Clark v. Stetson, 93 
A. 741, 113 Me. 276. (5) Existence of 
relation of principal and agent or 
other fiduciary relationship between 
purchaser and vendor’s agent. Clark 
v. Hepworth, 10 Alta.L. 465. (6) That 
vendor agreed to pay back taxes. Kel- 
ler vy. Stobo, 225 Ill.App. 603. (7) 
That misrepresentations were known 
to the other vendor when he received 
and accepted his share of the proceeds, 
so that he was liable therefor, in a 
suit to rescind a contract for the pur- 
chase of land, and recover purchase 
money paid, brought against both ven- 
dors for the fraudulent misrepresen- 
tations of one of them. Kefuss v. 
Whitley, 189 N.W. 76, 220 Mich. 67. 
(8) That officer failed to file a certifi- 
cate of the parcels of land sold for 
taxes. Lavoie y. City of Auburn, 148 
A. 143, 128 Me. 412. (9) That pur- 
chaser accepted the title shown by his 
vendor’s abstract, although before the 
consummation of the transaction he 
changed his mind in reference to tak- 
ing the land. In re First Nat. Bank 
of Adrian, 230 S.W. 358, 207 Mo.App. 
115. (10) That purchasers were not 
required to deposit sum in escrow un- 
til building was completed. Peschong 
v. Madden, 281 P. 1068, 101 Cal.App. 
632. (11) Waiver. Shupe v. A. J. 
King Realty Co., (Mo.App.) 29 S.W. 
(2d) 230. 


17. [a] Evidence held sufficient 
to show: (1) That, although it was 
not so expressed in the deed, it was 
the understanding of the parties that 
the sale was by the acre. Rathke vy. 
Tyler, 111 N.W. 435, 136 Iowa 284. (2) 
That land was sold with a mutual un- 
derstanding that there was a certain 
acreage. Mills v. Kampfe, 94 N.E. 
1072, 202 N.Y. 46. (3) That sale was 
by acre, and not by gross. Weekly v. 
Yost, 178 N.W. 356, 189 Iowa 536; 
Hickman vy. Hight, 217 P. 878, 91 Okl. 
298. (4) That contract was entered 


Thus by a preponderance!® of the evi- 
dence he must prove the necessary elements of his 
cause of action,'® such as the contract;17 its breach 
by the vendor,'® by failure of title,4® or by fraud or 
mistake ;?° and so also; as to rescission of the con- 


into. Sorapure v. Edmound Schaeffer 
& Co., supra. 

{b] Evidence held insufficient to 
show: (1) That no contract was ever 
entered into between the parties. 
Kroshinsky y. Klein, 101 N.Y.S. 13, 51 
Mise. 674. (2) That plaintiff did 
not know that he was contracting, not 
with defendant, but with the corpora- 
tion of which defendant was secretary 
and treasurer, and for which defend- 
ant held title to the land in her own 
name. Carman v. Harrah, 170 S.W. 
388, 182 Mo.App. 365. 


18. [a] Evidence held sufficient to 
show: (1) That prospective vendor 
failed to comply with terms of con- 
tract, justifying purchaser’s recover- 
ing money paid thereunder. Seiders 
v. Henry, 180 N.E. 462, 347 Ill. 467 
[rev 259 Ill.App. 427]. (2) That im- 
provements were not completed with- 
in agreed time. Frechie v. Boyd, 100 
Pa.Super. 553. (3) That vendors had 
encumbered premises differently than 
contract of sale permitted. Bank of 
Plymouth v. Ritchey, 213 N.W. 587, 
115 Neb. 493. 


19. [a] Evidence held sufficient to 
show: (1) Substantial encroachment 
of adjoining wall rendering title not 
good and entitling purchaser to recov- 
er earnest money. Ziebarth  v. 
Manion, 296 P. 561, 161 Wash. 201. 
(2) That vendor had no title at the 
time specified for performance, time 
being of the essence of the contract. 
Friedman v. Katzner, 114 A. 884, 139 
Md. 195. (3) That vendor sold prop- 
erty he did not own. Abney v. Levy, 
125 So. 76, 13 La.App. 171 [conforming 
to answer to certified question 124 So. 
766, 169 La. 159). (4) That railroad 
was claiming title to land involved 
against vendors. Battle v. Calavitta, 
228 N.Y.S. 624, 132 Misc. 48. 


[b] Evidence held insufficient to 
show: (1) That, as matter of law, 
defendant accepted plaintiff's money 
for a house which he could not deliver. 
Terrell v. Harris, 157 S.E. 387, 42 Ga. 
App. 760. (2) That covenant restrict- 
ing lots in subdivision to private resi- 
dences had been abandoned. Goodman 
v. Kortsch, 219 N.W. 354, 196 Wis. 70. 
(3) Reasonable doubt of vendor’s 
title. Talifer Co. v. Falk, 173 N.Y.S. 
251, 105 Misc. 6. 


20. [a] Evidence held sufficient to 
show: (1) Continued payments by 
plaintiff, after he learned of sale of 
portion of lots which he claimed to 
have purchased, warranting verdict 
for defendant. McAllister & Co. v. 
Wisehart, 287 S.W. 221, 216 Ky. 47. 
(2) Fraud. Schlauderaff v. Wortham, 
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tract;?1 as to the amount due;?? as to eviction; 
as to his own performance ;** as to deficiency in acre- 
age;?° as to his payment of the money;?° the fail- 
ure of the vendor to perform ;?7 or as to reconveyance 


167 N.W. 118, 140 Minn. 25; Kavanagh 
v. Berman, 135 A. 471, 5 N.J. Mise. 80; 
Moore v. Fulmer, 63 Pa.Super. 497; 
Meloy v. Peterson, 75 N.W. 161, 99 
Wis. 489. (3) Mistake. Becthold 
v. King, 158 N.W. 910, 134 Minn. 105; 
Park Addition Co. v. Sawyer, 245 P. 
829, 117 Okl. 141. (4) Misrepresen- 
tation and threats. Fernanzo vy. Ted- 
ford, (Ark.) 54 S.W.(2d) 700. (5) 
That purchaser was not aware of dan- 
ger of eviction at time of purchase, en- 
titling him to recover price paid not- 
withstanding absence of warranty. 
Berry v. Garrett, 131 So. 475, 17 La. 
App. 262 [aff 135 So. 701, 17 La.App. 
262]. (6) That vendor falsely repre- 
sented that the premises were bound- 
ed by public alleys, the word “alley,” 
when used without qualification and 
applied to subdivisions of lands into 
lots, ordinarily meaning public, alley. 
Shultz v. Redondo Imp. Co., 105 'P. 118, 
156 Cal. 439. 


[b] Evidence held insufficient to 
show: (1) Fraud. Delano v. Saylor, 
(Ky.) 113 S.W. 888; Meyers v. Eames, 
126 N.W. 1102, 111 Minn. 362; Hund- 
ley v. Reynolds, 100 S.E. 825, 126 Va. 
10. (2) Mistake. Clippard v. Knei- 
bert, 226 S.W. 584, 206 Mo.App. 144; 
Graebner v. Limburger’s Ex’rs, (Tex. 
Commn.App.) 293 S.W. 1100 [rev (Civ. 
App.) 287 S.W. 1101]; Waco Chamber 
of Commerce v. Fadal, (Tex.Civ.App.) 
5 S.W.(2d) 569; Lings v. Zbryski, 
(Alta.) [1930] 4 Dom.L.R. 1040. (3) 
That certain defendants, were parties 
to the fraud. Roper v. Crosier, 167 P. 
808, 50 Utah 262. 


21. [a] Evidence held sufficient to 
show: (1) Rescission. ‘Tompkins v. 
Davidow, 149 P. 788, 27 Cal.App. 327; 
Kumler v. Goss, 163 N.E. 104, 88 Ind. 
App. 25; Tague v. McColm, 123 N.W. 
960, 145 Iowa 179; Estey v. Whitney, 
90 A. 1093, 112 Me.-131; Katzeff v. 
Goldman, 142 N.E. 924, 248 Mass. 365; 
Hall” v. Proctor, 191° N.W. 205, 221 
Mich. 400; Kremer v. Lewis, 163 N.W. 
732, 137 Minn. 368; Garrett v. Cohen, 
117 N.Y.S. 129, 63 Misc. 450; Cornely 
v. Campbell, 187 P. 1103, 186 P. 563, 
95 Or. 345. (2) That plaintiff gave 
adequate notice of his election to 
rescind a land contract with defendant 
as contemplated by the _ contract. 
Guild v. Deniston, 161 N.W. 357, 165 
Wis. 123. (3) That purchaser treat- 
ed time as of the essence of the con- 
tract and rescinded the contract and 
demanded the return of the earnest 
money. Garrett v. Cohen, supra. (4) 
That purchaser’s notice of his elec- 
tion to rescind was within a reason- 
able time. Davis v. Godart, 180 N.W. 
239, 147 Minn. 362. (5) That rescis- 
sion of real estate contract was not 
waived by laches and payments. 
Holmes v. Robert Oakman Land Co., 
244 N.W. 509, 260 Mich. 378. (6) That 
vendor had not acquired and conveyed 
title within a reasonable time, and 
that purchaser had demanded per- 
formance and given notice of intention 
to rescind. Saunders v. Erickson, 189 
N.W. 116, 45 S.D. 500. (7) That ven- 
dor had promised to repay all money 
paid by the purchaser under contract 
as soon as premises were sold by him, 
and had not declared a forfeiture of 
any of purchaser’s contracts. Hay v. 
Casey, 159 P. 726, 30 Cal.App. 570. 


[b] Evidence held not to show 
rescission.—Little v. Kennedy, 260 P. 
890, 86 Cal.App. 324; Hurrle v. Gut- 
tery, 260 P. 691, 45 Idaho 58; Carey 
v. Penney, 151 A. 667, 129 Me. 320; 


King v. Milliken, 143 N.E. 511, 248 
Mass. 460; Girdner v. Alley, (Mo. 
App.) 256 S.W. 832; Snyder v. John- 
son, 144 P. 1035, 44 Okl. 388; Ander- 
a vy. Hurlbert, 219 P. 1092; 109 Or. 


22. [a] Evidence held to sustain 
finding as to amount due.—Anthony 
v. Pennington, 34 S.W.(2d) 219, 182 
Ark. 1039. 


23. [a] Evidence held insufficient 
to show eviction.—Martin v. Cham- 
bers, 84 Ill. 579. 


24 [a] Evidence held sufficient 
to show: (1) Default of purchaser. 
Little v. Kennedy, 260 P. 890, 86 Cal. 
App. 324; Martin v. Harvey, (lowa) 
245 N.W. 432; Lakowschowsky Vv. 
Utopia Land Co., 111 N.Y.S. 470. (2) 
Purchaser’s inability to perform. 
McChesney v. Oppek, 194 N.W. 882, 156 
Minn. 260. (3) That purchaser had 
not tendered payments within a rea- 
sonable time. Hoppin v. Munsey, 198 
P. 398, 185 Cal. 676. (4) That pur- 
chasers on two gcecasions made full 
tender of performance. Brown v. 
California & Western Land Co., 177 N. 
W. 774, 145 Minn. 432. (5) That pur- 
chaser’s tender of balance due under 
executory contract for sale of land 
was not made in good faith. Mays vy. 
Blair, 191 S.W. 12, 126 Ark. 498. 


[b] Evidence held insufficient to 
show performance by purchaser.— 
Cannon v. Taylor, (Tex.Civ.App.) 259 
S.W. 605. 


25. [a] Evidence held sufficient to 
show: (1) Deficiency in acreage. 
Green v. Hammons, 22 S.W.(2d) 422, 
232 Ky. 59; Riner ‘v. Catron, 19 S.W. 
(2d) 970, 230 Ky. 290; Brewer v. Ross, 
(Tex.Civ.App.) 290 S.W. 781. (2) That 
part of a tract which defendant had 
contracted to sell to plaintiff was in 
a street, and that there was a con- 
sequent shortage, for which plaintiff 
could recover the part of the pur- 
chase price paid. Peoria Tractor Cor- 
poration v. Mason, 182 N.W. 193, 191 
Iowa 228. (3) That vendors knew or 
should have known that purchaser be- 
lieved that tract contained specified 
acreage and relied thereon. Ray v. 
Cee (Tex.Civ.App.) 297 S.W. 


[b] _Bvidence held insufficient to 
show deficiency in acreage.—Southern 
hye ae v. Cassels, 79\S.H. 453, 95 
S.C. 465. 


26. [a] Payment to actual ven- 
dor.—In an action for money paid on 
account in land sale, evidence show- 
ing payment to actual, but not to 
nominal, vendors supported the ver- 
dict for plaintiff. Brown v. Ball, 174 
N.W. 629, 43 N.D. 314; Carrol v. Doo- 
ley, 94 Pa.Super. 564. 


[b] Failure due to vendor’s de- 
fault.—In an action to recover partial 
payments on land, evidence that plain- 
tiff’s failure to produce the full pur- 
chase price in cash was caused 
through defendant’s fault in not pro- 
curing title on which a mortgage loan 
could be raised entitled plaintiff to 
return of the money paid on the pur- 
chase price. Custenborder vy. Cun- 
ningham, 247 P. 879, 121 Kan. 416. 


[c] Evidence held to show pay- 
ment.—Dickey v. Allen, 178 N.E. 544, 
277 Mass. 344. 


27. [a] Evidence held sufficient to 
show: (1) Performance by vendor. 
Naugle v. McVoy, 119 A. 100, 98 N.J. 
Law 187. (2) That vendor was at all 


of benefits received under the contract.28 Likewise 
the vendor must also prove his defenses by a prepon- 
derance of evidence.?® 
that the title of the vendor is absolutely bad, but only 


The purchaser need not show 


times ready, willing, and able to per- 
form. Wayne v. Butterfield, 210 N.W. 
663, 50 S.D. 463. 


[b] Evidence held insufficient to 
show: (1) Performance by vendor. 
Moran v. Young, 18 S.W.(2d) 323, 179 
Ark. 678; Lane v. Smith, 17 S.W.(2d) 
319, 179 Ark. 533; Milton Realty Co. 
v. Butterfield, 262 P. 419, 87 Cal.App. 
772; Chatalian v. Di Fusco, 139 N.E. 
174, 244 Mass. 513; Sutton v. Meyer- 
ing Land Co., 227 N.W. 783, 248 Mich. 
601; De Vos v. Gray, 203 N.W. 72, 
230 Mich. 69; Brown v. California & 
Western Land Co., 177 N.W. 774, 145 
Minn. 432; McChesney yv. Oppek, 194 
N.W. 882, 156 Minn. 260; Brede v. 
Rosedale Terrace Co., 143 N.Y.S. 583, 
158 <App.Div. 494 [rev on other 
grounds 110 N.E. 430, 216.N.Y. 246]. 
(2) That vendors had agreed to com- 
plete building by certain date. Pe- 
schong v. Madden, 281 P. 1068, 101 Cal. 
App. 632. 

28. [a] Evidence held to show 
ability to reconvey.—Strickland vy. 
Cantonwine, 124 S.E. 292, 140 Va. 193. 


29. [a] Evidence held sufficient to 
show: (1) Abandonment of the con- 
tract by purchaser. Hughes v. Palm- 


er, 137 So. 9, 103 Fla. 91; Lake v. 
Bernstein, (lowa) 246 N.W. 790. (2) 
Breach of contract by _ plaintiff. 


Scharrath v. Dermody, 117 N.Y.S. 968. 
(3) Proper finding for vendor. Meri- 
gold v. Gagnon, (Cal.App.) 20 P.(2d) 
986; De Biois v. Boylston & Tremont 
Corporation, (Mass.) 183 N.E. 823; 
Lacey v. Security Finance & Realty 
Co., 237 N.W. 655, 61 N.D. 147; Helmes 
v. K. & M. Realty Co., 180 N.E. 210, 
41 Ohio App. 322; Holland v. Bradley, 
12 P.(2d) 1100, 140 Or. 258; Ray v. 


Barrington, (Tex.Civ.App.) 297 S.W. 
781; Cochran v. Remillard, 150 P. 
1197, 86 Wash. 582. (4) Tender of 


performance within a reasonable time. 
Banning v. Commercial Orchards Co. 
of Washington, 156 P. 547, 90 Wash. 
554. (5) That before closing day pur- 
chaser had sufficient information to 
know approximate location of ease- 
ment excepted from conveyance. 
Good Report Realty Corporation v. 
Pine, 260 N.Y.S. 649, 287 App.Div. 26. 
(6) That plaintiffs, with one excep- 
tion, had knowledge of shortage be- 
fore purchase. Theriot y. Theriot’s 
Heirs, (La.App.) 143 So. 65 (in suit 
for réduction of purchase price of 
land for shortage of acreage). (7) 
That purchaser was guilty of unrea- 
sonable delay in bringing action. 
Spitler v. Perry Town Lot & Improve- 
ment Co., 179 N.W. 69, 189 Iowa 709. 


[b] Evidenee held insufficient to 
show: (1) Approval of title by per- 
chaser. Whitener-London Realty Co. 
v. Ritter, 126 S.W. 856, 94 Ark. 263. 
(2) Delivery to, and acceptance of, a 
deed by the purchaser. Brown v. 
Sweet, 272 P. 614, 95 Cal.App. 117, 
(3) Repudiation of the contract by the 
purchaser, Peoria Tractor Corpora- 
tion v. Mason, 182 N.W. 193, 191 Iowa 
228. (4) That purchaser had an- 
nounced an intention not to go on 
with the contract, so as to relieve 
the seller from tendering a deed. Hol- 
man v. Musser, 212 P. 38, 59 Cal.App. 
734. (5) That purchasers had forfeit- 
ed their contract and payments made 
thereunder. Harris v. Reed, 121 P. 
780, 21 Idaho 364. (6) That vendee 
had waived tender of deed by vendor 
after final payment was due. Kerr 
v. Reed, 202 P. 142, 187 Cal. 409. (7) 
That vendor was ready, willing, and 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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that it is in reasonable doubt,?° and it is sufficient to 
show that the vendor had no title of record.?! 


[§ 1626] g. Trial—(1) Province 


Jury. Under the general rules as to province of the 
court and jury in civil cases,*? questions of law are 
for the court, and questions of fact are, on confliet- 
ing evidence, for the determination of the jury.?? 
Thus, in a proper case, it is for the jury to de- 
termine the credibility of witnesses and the weight 
to be given their testimony;?4+ what the terms of the 
c whether there was fraud in the 
inception of the contract;?® whether the contract 
was broken;*" which party was in default ;38 wheth- 
er the purchaser has been evicted under a paramount 
title;*° whether the purchaser has refused to per- 


contract were;?> 


able to comply with contract and ex- 
ecute deed. Hoffman v. Kleinjan, 224 
N.W. 187, 54 S.D. 634. 


30. Methodist Episcopal Church 
Home v. Thompson, 15 N.E. 193, 108 
N.Y.-618, 1 Silv.A. 564. 


[a] Evidence held sufficient to 
show defective title.—Brokaw v. Duf- 
fy, 59 N.E. 196, 165 N.Y. 391, 31 N.Y. 
Civ.Proc. 349; Lowenfeld v. Ditchett, 
S9GN-Y:S. 0/724, 114. cApp Dive 56; ~Me- 
Lennan v. Prentice, 45 N.W. 943, 77 
Wis. 124. 


[b] Showing cloud on _ title.— 
Where the purchaser seeks to recover 
on the ground that there is an unsat- 
isfied mortgage of record, constituting 
a cloud on the title, he makes out a 
prima facie case when he has shown 
this. He need not go further and 
show that as a matter of fact the 
mortgage has not been paid. Kimball 
vensells 28 es Lbs, 47. Kanysto 7. 


31. Stevens v. Van Ness, 19 N.Y.S. 
950, 65 Hun 621. 


32. See Trial §§ 461-530. 
33. Ind.—Gwynne v. Ramsey, 92 
Ind. 414. 


Minn.—Dosch vy. Andrus, 183 N.W. 
480, 116 Minn. 190. 


N.J.—Kavky v. Harris, 132 A. 750, 
102 N.J.Law 371; Sickler v. Tuckahoe 
Nat. Bank, 100 A. 165, 90 N.J.Law 
336. 


Pa.—Sheaffer v. Hichenberg, 62 Pa. 
Super. 510. 


Va.—Harrison v.. Gardner Inv. Cor- 
poration, 111 S.E. 234, 132 Va. 238. 


[a] Questions of fact held for ju- 
ry: (1) Whether the money paid by 
plaintiff and sought to be recovered 
was paid pursuant to a written con- 
tract between the parties, or in part 
performance of a subsequent oral 
contract. Frey v. Stangl, 125 N.W. 
868, 148 Iowa 522, L.R.A.1916D 462. 
(2) Whether there was a substantial 
departure from specifications. Loeb 
v. Davidson, 104 A. 681, 261 Pa. 418. 
(3) Whether evidence disclosed suffi- 
cient grounds for delay in rescinding 
contract. Gordon v. Hutchins, 105 A. 
356, 118 Me. 6. (4) Whether purchas- 
er had equal opportunity to discover 
alleged fraud of seller in misstating 
boundary, in suit for apportionment 
of price on account of deficiency in 
acreage of land sold by tract. Couch 
v. Thompson, 129 S.B. 794, 34 Ga.App. 
383. (5) Whether a deficiency in the 
quantity of land sold by the tract, 
with the qualifying words ‘‘more or 
less,” is so gross as to justify the 
suspicion of willful deception or mis- 
take amounting to fraud. Mayo v. 
Bowen, 106 S.E. 596, 26 Ga.App. 539. 
(6) What constituted a reasonable 
time for exercise of option after ex- 
piration of year was for jury, under 
a contract providing that, if purchas- 
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of Court and 


the contract.*® 


er wished to relinquish at end of one 
year from contract, the amount would 
be returned. Davis vy. Godart, 169 N. 
W. 711, 141 Minn. 203. (7) Whether 
purchaser had knowledge of a lease 
of part of the premises. Groskin v. 
Knight, 8 Pa.Dist.&Co. 413. (8) Claim 
for expenses incurred in examination 
of title. Klee & Lustig v. Silver, 88 
Pa.Super. 318. 

34. Landsbaum vy. Janet Realty Co., 
(Mo.App.) 226 S.W. 604. 

35. Graziani v. Arundell, 299 F. 
886, 55 App.D.C. 21; Clever v. Clever, 
38 Pa.Super. 66; Alexander & Knee- 
land v. Von Koehring, (Tex.Civ.App.) 
77 S.W. 629. 

36. Nelson v. Berkner, 
347, 139 Minn. 301. 

[a] Whether purchaser relied on 
vendor’s alleged representations in 
entering into a contract, or upon cer- 
tain government plats and maps con- 
taining notations as to the character 
of land, is a question for the jury. 


166 N.W. 


Schlauderaff v. Wortham, 167 N.W. 
118, 140 Minn. 25. 
387. Lysne v. Hunstad, 99 N.W. 


634, 92 Minn, 155; Alexander & Knee- 
land v. Von Koehring, (Tex.Civ.App.) 
77 S.Wi. 62:9. 


[a] Evidence held not to show an- 
ticipatory breach as matter of law.— 
Friedman y. Katzner, 114 A. 884, 139 
Md. 195. 

38. Quisenberry v. Grant, 104 So. 
284, 20 Ala.App. 576. 


39. McDonald v. Beall, 55 Ga. 288. 


40. McPherson y. Bristol, 111 S. 
W. 526, 131 Mo.App. 365; La Torre v. 
Edelsman, 22 Pa.Dist. 845. 


[a] Readiness and ability.—Blunt 
v. Kelly, 219 Ili.App. 327. 


41. Drake v. Nunn, 97 So. 211, 210 
Ala. 136; Coombs v. Witte, 140 A. 408, 
104 N.J.Law 519; Mandell v. McPeak, 
149 A. 199, 299 Pa. 148. 


{a] Thus (1) whether houses were 
“completed ready for eccupancy,” as 
required by sale contract, is for ju- 

Mandell v. McPeak, 149 A. 199, 
299 Pa. 148. (2) Whether or not there 
were unusual restrictions on the prop- 
erty rendering the title defective is 
for the jury to decide. Coombs v. 
Witte, 140 A. 408, 104 N.J.Law 
(3) Whether vendor wrongfully refus- 
ed to perform oral agreement, there- 
by causing purchaser to abandon 
premises, was held for jury. Bendix 
v. Ross, 238 N.W. 381, 205 Wis. 581. 


[b] Time of perfecting title.—The 
question whether or not the vendor 
perfected his title within the required 
time is for the jury to decide. Drake 
v. Nunn, 97 So. 211, 210 Ala. 136; Zapf 
Realty Co. v. Brown, 106 S.E. 748, 26 
Ga.App. 443. 

42. Montgomery v. Wise, 120 S.W. 


519. |. 
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form ;*° whether the vendor has performed‘! within a 

reasonable time;** whether the purchaser should de- 

mand a deed before suing;*® whether there was a 

waiver,** and whether there has been a rescission of . 
According to same authorities the 
question whether the title is good or not is a question 
of law for the court,#® while elsewhere apparently it 
is a question for the jury to decide.47 In the absence 
of a conflict in the evidence, fact questions may be 
determined by the court.#8 


Directed verdict. Where all the evidence, with all 
reasonable inferences to be drawn therefrom, requires 
a particular verdict, and any other verdict, if re- 
turned, must be set aside, a request for an instruct- 
ed verdict should 


be granted and the instruction giv- 


100, 188 Mo.App. 176. 


43. McNamara v. Pengilly, 59 N. 
1055, 58 Minn. 353. 
[a] Illustration.—It is erroneous 


to take from the jury the question 
of the necessity of the purchaser’s 
demanding a deed before suit, where 
the purchaser’s acts may amount to 
evidence of his acquiescence in the 
vendor’s delay to deliver a deed and 
his waiver of it. McNamara v. Pen- 
gilly, 59 N.W. 1055, 58 Minn. 358. 


44. Clark v. West,)206. P. 817, q.d 
Kan. 83; Gordon v. Hutchins, 105 A. 
356, 118 Me. 6; Wolson & Wolson v. 
Freihofer, 84 Pa.Super. 561. 


45. Morrow v. Rees, 69 Pa. 368. 


46. Mead v. Altgeld, 26 N.E. 388, 
136 Ill. 298; Downing vy. Anders, (Mo. 
App.) 202 S.W. 297; Goodman v. Marx, 
195 N.Y.S. 368, 201 App.Div. 386 [ap- 
peal dism 136 N.E. 853, 234 N.Y. 172]; 
Sweet v. Berry, (Tex.Civ.App.) 286 S. 
W. 531; Moser v. Tucker, (Tex.Civ. 
App.) 195 S.W. 259. 


{a]  Illustration.—Whether sellers 
of land within a reasonable time recti- 
fied defects in title as required was 
a question of law in an action to re- 
cover payments. Downing vy. An- 
ders, (Mo.App.) 202 S.W. 297. 


47. Cleval v. Sullivan, 154 N.E. 
920, 258 Mass. 348; Shanahan v. 
Chandler, 105 N.E. 1002, 218 Mass. 441; 
Bier v. Walbaum, 131 A. 888, 102 N. 
J.Law 368. See McDonald v. Beall, 
55 Ga. 288 (holding that a charge that, 
under a writing in evidence the ven- 
dor did not have a title was bad since 
the court should have instructed as 
to what was necessary under the law 
to constitute a title, because if the 
evidence was legaily admissible to go 
before the jury it was there for its 
consideration and judgment, and not 
for the judgment and positive decla- 
ration of the court). 


[a] For example, the question 
whether defendant’s title was clear 
and free from encumbrances, except 
a specified mortgage, was one of fact, 
and was properly submitted to the 
jury. Cleval v. Sullivan, 154 N.E. 920, 
258 Mass. 348. 


48. Spitler y. 
Improvement Co., 
lowa 709. 

{a] Thus, although ordinarily, it 
is a question for the jury whether 
a purchaser has waived his right to 
rescind by acts indicating an inten- 
tion to abide by the contract, or has 
unreasonably delayed rescinding, such 
questions may, in the absence of a 
conflict in the testimony, become ques- 
tions at law. Spitler v. Perry Town 
Lot & Improvement Co., 179 N.W. 69, 
189 Iowa 709. 

{[b] Charge held in effect ruling of 
law.—Hotchkiss v. Bon Air Coal & 
Iron Co., 78 A. 1108, 108 Me. 34. 


Town Lot & 
189 
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en.*® Where the evidence is conflicting, leaving a 
material issue of fact in doubt, an affirmative charge 
or directed verdict should not be given.®® In the 
absence of a showing that the purchaser has restored 
the status quo, it is error to direct a verdict for the 
purchaser.®! 


[§ 1627] (2) Instructions. Instructions in ace- 
tions by the purchaser for the recovery of the price 
paid are subject to the rules®? governing instruc- 
tions generally.°* Thus the instructions of the court 
must correctly inform the jury as to the law of 
the ecase,®* the burden of proof,°> and the proper 
measure of recovery;°® and they must conform to 
the evidence adduced,®* and they should not be 
misleading.®® The court should not give an instruc- 
tion which withdraws from the consideration of 
the jury any evidence material to the issue made by 
the pleadings.°® To charge on an assumed state 
of facts is error,®® as invading the province of the 
jury.*! Instructions which from their nature could 
not have injured the complaining party will not en- 


49. Falls v. Visser, 250 I11.App. ] Allen, 
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title him to a new trial.°? A statute forbidding 
interlineations or erasures of instructions has been 
held to be directory,®* and, where the court improp- 
erly interlines the instructions, no error will be 
presumed where none is shown affirmatively.®* It 
is not error to refuse to instruct on an immaterial 
issue.°® An omission to state the entire law in one 
instruction is not error if the omission *3 reasonably 
supplied elsewhere, so that the charge as a whole 
fully and fairly presents the law applicable to the 
issues.°° 


Requests covered by other instructions.®7 Al- 
though proper requests for instructions should be 
granted,®’ the court may properly refuse requested 
instructions, where the propositions therein stated 
are substantially and correctly covered by the court’s 
general charge.°® : 


[§ 1628] (3) Verdict and Findings. The general 
rules as to verdicts and findings’® apply to a pur- 
chaser’s action for purchase money paid.*! Thus the 


154 Mass. 432; 59. Linton v. Allen, 28 N.E. 780, 


481; Leonard v. Wheeler, 158 N.I& | Cossett v. O’Riley, 125 N.W. 39, 160]154 Mass. 432. 

502, 261 Mass. 130; Williams v. Ellis, | Mich. 101. {a] Mlustration.—A request to rule 

(Mo.App.) 239 S.W. 157; Walls v. [a] Instructions held sufficient.— | ‘that the fact that incumbrances ex- 

Chrstos, 139 A. 3, 104 N.J.Law_ 81;| peterson v. McManus, 172 N.W. 460,|isted on the title of the property did 

Niscia v. Cohen, 86 A. 395, 84 N.J.Law| 187 Iowa 522; Cornely v. Campbell, | not of itself excuse the plaintiff from 

351. 186 PB. 563, 187 PB. 1103, \95.Or. 346. making a tender of the amounts due 
[a] Directed verdict held proper. [b] Instructions held proper as to: | 01 the notes” was properly denied, as 


—Kenney v. Higgins, 126 S.E. 827, 
159 Ga. 736, 40 A.L.R. 685 [rev 121 
S.E. 841, 31 Ga.App. 514, and former 
judgment vacated 127 S.E. 623, 35 Ga. 
App. 666]; Greer v. Morris, 128 S.E. 
204, 34 Ga.App. 75; Pardoe v. Jones, 
143 ‘N.W. 405, 161 Iowa 426; Nielson 
v. Hendrickson, 210 P. 905, 63 Mont. 
518; Greenberg v. Weisberg, 133 A. 
70, 4 N.J.Misce. 453; Farm Land Mort- 
gage Co. v. Wilde, 136 P. 1078, 41 Okl. 
45; Standish v. Heaton, 123 A. 691, 
45 R.I. 421. 


50. Quisenberry v. Grant, 104 So. 
284, 20 Ala.App. 576. 


[a] Evidence held sufficient to take 
case to jury.—In purchaser's action 
to recover payment made on ground 
of mutual rescission, where the ven- 
dor denied mutual rescission and 
claimed a forfeiture, evidence was 
held sufficient for submission of case 
to jury. Facendini v. Hillman, (Mo. 
App.) 298 S.W. 1073; Landsbaum v. 
Janet Realty Co., (Mo.App.) 226 S.W. 
604; Hoover v. Woodruff, 138 N.Y.S. 
239, 1538 App.Div. 447; Cornely v. 
Campbell, 186 P. 563, 187 P. 1103, 95 
Or. 345; Wolpert v. Marshall, 84 Pa. 
Super. 597; Holz v. Smyth, 59 Pa.Su- 
per. 83; Wead v. Helpert, (Tex.Civ. 
ADD LES Saws LL Dynes sv.) Con- 
stant-Loraine Inv. Co., 154 P. 767, 47 

Utah 330. 


51. Young v. U. S. Housing Corpo- 
ration of Pennsylvania, 86 Pa.Super. 
341. 


52. See Trial §§ 460-777. 

53, Linton v. Allen, 28 N.E. 780, 
154 Mass. 432; Blanke v. Dunnerman, 
67. Mo.App. 591; Ford v. Stroud, 64 
S.B. 1, 150 N.C. 362; Graham v. Mer- 
chant, 72 P. 1088, 43 Or. 294; Morrow 
v. Rees, 69 Pa. 368; Smith v. Lander, 
(Tex.Civ.App.) 89 S.W. 19. 


[a] For example, a requested in- 
struction which is pertinent to the is- 
sue and responsive to the averments 
of the declaration should not be re- 
fused. Powers y. Bridges, 1 Greene 
(Iowa) 235. 

54, Zapf Realty Co. v. Brown, 106 
S.E. 748, 26 Ga.App. 443; Linton v. 


— 


(1) Forfeiture and reéntry by vendor. 
Graham v. Merchant, 72 P. 1088, 43 
Or. 294. (2) Fraud. Black v. Chap- 
man, 126 S.E. 877, 33 Ga.App. 509. (3) 
Issue whether a purchaser elected to 
rescind within a reasonable time after 
expiration of the year allowed there- 
for by contract. Davis v. Godart, 180 
N.W. 239, 147 Minn. 362. (4) Mode of 
rescission. Gwynne v. Ramsey, 92 
Ind. 414. (5) Performance by pur- 
chaser. James L. Kernan Co. vy. Cook, 
159 A. 256, 162 Md. 137. (6) Proof of 
fraud. Kruse vy. Bush, 167 P. 308, 85 
Or. 394. (7) Purchasers’ right to rely 
on vendors’ representation. West v. 
Hoffman, 245 P, 419, 139 Wash. 13: 
(8) Rescission. Fuld v. Adams, 156 
A. 833, 108 N.J.Law 373. (9) Short- 
age in acreage. Nocatee Fruit Co. v. 
Fosgate, 12 F.(2d) 250 [aff 299 F. 963, 
and 3 F.(2d) 606]; Black v. Chapman, 
126 S.E. 877, 33 Ga.App. 509. 


{c] Instructions held improper or 
requested instructions held properly 
denied as to: (1) Demand for deed. 
Linton v. Allen, 28 N.E. 780, 154 Mass. 
432. (2) Failure to furnish an ab- 
stract showing perfect title within 
the agreed space of ten days. St. 
Clair v. Hellweg, 159 S.W. 17, 173 Mo. 


App. 660. (3) What would happen in 
an immaterial event. Harduval v. 
Mitchell, 127 So. 168, 220 Ala. 595. 


(4) Readiness of vendor to convey. 
Linton y. Allen, supra. (5) Right to 
treat contract as rescinded. Gwynne 
v. Ramsey, 92 Ind. 414. (6) Tender 
oe amount due. Linton v. Allen, su- 
ra, 

55. Graham vy. 
1088, 43 Or. 294. 


56. Ford v. Stroud, 64 S.E. 1, 150 
N.C. 362; Richards v. Creighton, (Tex. 
Civ.App.) 157 S.W. 456. 


57. Kéy v. Dent, 6 Md. 142; Linton 
v. Allen, 28 N.E. 780, 154 Mass. 432. 


{a] Evidence held to sustain in- 
struction.—Peterson v. McManus, 172 
N.W. 460, 187 Iowa 522; Cornely v. 
Campbell, 186 P. 563, 187 P. 1108, 95 
Or. 345. 

58. Harduval v. Mitchell, 
168, 220 Ala. 595. 


Merchant, 72 P. 


127 So. 


a request founded on a particular por- 
tion of the evidence only, the presid- 
ing justice having given sufficient and 
correct instructions to enable the jury 
to deal with the whole evidence bear- 
ing on the question whether a tender 
was necessary. Linton v. Allen, 28 N. 
E. 780, 154 Mass. 432. 

60. McDonald v. Beall, 55 Ga. 288; 
McNamara v. Pengilly, 59 N.W. 1055, 
58 Minn. 353. 


Gl. Questions for jury see supra 
§ 1626. 
62. McDonald v. Beall, 55 Ga. 288; 


Shryer v. Morgan, 77 Ind. 479; Daly 
v. Bernstein, 28 P. 764, 6 N.M. 380; 
eerie! v. Titlow, 92 P. 888, 48 Wash. 


[a] Rule applied.—Purchaser could 
not complain of a charge that, if the 
tract contained less than the amount 
stated, and the sale was by the acre, 
he might recover the contract price 
for each acre that was lacking. Wat- 
son v. Cline, (Tex.Civ.App.) 42 S.W. 


1037. 
63. Daly v. Bernstein, 28 P. 764, 6 
N.M. 380. 


64. Daly v. Bernstein, supra. 


65. Hoffman y. Titlow, 92 P. 888, 
48 Wash. 80. 


66. Gwynne vy. Ramsey, 92 Ind. 414. 
General rule see Trial § 749. 
67. Generally see Trial § 699. 
68. Powers vy. Bridges, 1 Greene 


(Iowa) 2385; Cossett v. O’Rile 125 
N.W. 39, 160 Mich. 101. i 


69. Key v. Dent, 6 Md. 142. 


[a] Prayers held either defective 
or rendered superfiuous by granted 
instructions.—James L. Kernan Co. 
v. Cook, 159 A. 256, 162 Ma. 137. 


De ie wcperiia of aa0¢ and conclu- 
ms oO aw by co enerally see 
Trial §§ 1067-1169. £ e 


Verdict and findings of jur en- 
erally see Trial §§ $16-9792 cy? 


71. Shultz v. Redondo Imp. Co., 105 
P. 118, 156 Cal. 439; Baines v. Shank, 
107 P. 631, 12 Cal.App. 391: Walters 
v. Mitchell, 92 P. 315, 6 Cal.App. 410; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1628-1629] 


verdict must not be uncertain’? or contradictory,** 
and must be responsive to the issues raised by the 
pleadings,** and sustained by evidence educed at 
There need not be a finding on an im- 


the trial.7> 
material matter.7® 


{§ 1629] h. Judgment. The 


rules relating to 
judgments generally** apply to judgments in actions 
by the purchaser for the recovery of the price paid.‘ 
Thus the relief granted must be consistent with,’ 
and responsive to,®° the issues raised by the plead- 
ings and established by the evidence. As in other 
actions, where the circumstances allow, a judgment 
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ment on the pleadings,*? after proper notice,®* or 
judgment notwithstanding the verdict.§* 
some circumstances a decree for foreclosure of sale 
of property may be the proper relief to be granted.*® 


Under 


The judgment should, it is held in some jurisdictions, 


of nonsuit may be entered,*! or there may be judg- 


Ditchey v. Lee, 78 N.E. 972, 167 Ind. 
267; Tague v. McColm, 123 N.W. 960, 
145 lowa 179; Delano v. Saylor, (Ky.) 
113 S.W. 888. ‘ 

[a] Effect of particular finding.— 
The effect of a finding that defend- 
ant never represented to plaintiff that 
a map had been recorded, that it was 
a true and complete map, and that 
plaintiff knew at the time of the pur- 
chase that the map had not been re- 
corded, could only be that the court 
found the sale had not been made with 
reference to the map. Baines v. 
Shank, 107 P. 631, 12 Cal.App. 391. 

{b] Particular findings construed. 
—(1) A conclusion that the contracts 
for sale of lots were void by reason 
of fraud in procurement means only 
that such contracts were induced 
through fraudulent misrepresenta- 
tions, entitling the purchaser to re- 
scind. Burns v. Grosvenor Inglis 
Corporation, 8 P.(2d) 546, 120 Cal. 
App. 688. (2) Under an alleged re- 
scission, a finding that defendant has 
“always been ready, willing, and able 
to carry out the contract of sale,’ was 
held an indirect finding that there 
was no rescission. Pfafflin v. Schmidt, 
125 N.E. 431, 71 Ind.App. 496. (3) In 
an action to recover money paid as a 
portion of the price for land, a finding 
that plaintiff was induced to enter in- 
to contract by fraudulent statements 
by defendant was sufficient as to de- 
fendant’s intent to deceive. Clark v. 
Thorpe Bros., 136 N.W. 387, 117 Minn. 
202. 

72. 
Ind. 2 

[a] Finding held sufficient.—Where 
the finding of facts stated that the 
purchaser agreed to take title “sub- 
ject” to the payment of an annual 
charge and to “assume” the payment 
thereof, and also set out the provision 
of the deed to the prospective pur- 
chaser, which referred to the annual 
charge with the other liens assumed 
thereby, it was a sufficiently specific 
finding that the purchaser assumed 
the payment of the charge as a lien 
on the land. Ditchey v. Lee, 78 N.E. 
972, 167 Ind. 267. 

73. [a] Special finding held not 
inconsistent with general verdict.— 
Shryer v. Morgan, 77 Ind. 479. 

74. Browne v. T. J. Lawrence Co., 
268 P. 631, 204 Cal. 424. 

[a] Issue held to be raised by 
pleadings.—Murphy vy. Sheftel, 9 P. 
(2d) 568, 121 Cal.App. 533. 

[b] Finding held not inconsistent 
with bill—DLedoux v. Lariviere, 158 
N.E. 779, 261 Mass. 242. 

75. Mills v. Kampfe, 94 N.E. 1072, 
202 N.Y. 46. 

{a] Evidence held to sustain find- 
ing.—Mills v. Kampfe, 94 N.E. 1072, 
202 Nev. 46. 

76. Walters v. Mitchell, 92 P. 315, 
6 Cal.App. 410. 

[a] Por example, 


Ditchey v. Lee, 78 N.E. 972, 167 
67. 


where a com- 


plaint alleged that the vendor did not 
hold the legal title, but that the title 
was in another, and the court found 
that the vendor was not the owner, 
but that the “record title’ was in a 
certain person, it was immaterial that 
the court failed to find in whom the 
legal title rested. Walters v. Mitch- 
ell, 92 P. 315, 6 Cal.App. 410. 


77. See Judgments 33 C.P. p 1042 
et seq. 

7g. Johnson v. Scott, 91 N.E. 302, 
205 Mass. 294. 

79. McKay v. Carrington, 16 F.Cas. 
8,841, 1 McLean 50; Duke v. 
Stuart, 94 N.Y.S. 235, 105 App.Div. 
876 [aff 91 N.Y.S. 885, 45 Misc. 120, 
dism 87 N.E. 819, 194 N.Y. 495, and 
rearg den 88 N.E. 1134, 195 N.Y. 524]. 


[a] Cancellation and other relief. 
—(1) Where the vendor has no title, 
or a defective title, and there are out- 
standing notes or bonds given for the 
purchase money, which may be as- 
signed, chancery will order the notes 
or bonds to be delivered up and can- 
celed. McKay v. Carrington, 16 F. 
Cas.No. 8,841, 1 McLean 50. (2) So, 
where, in a suit by the purchaser to 
avoid a sale of land for fraud, it ap- 
pears that both vendor and a broker 
participated therein, a decree requir- 
ing cancellation of a note to the bro- 
ker for money loaned to the purchaser 
as part of the transaction, and the 
discharge of a mortgage on the land 
securing the note, and repayment by 
both the vendor and the broker of the 
amount paid by the purchaser in ad- 
dition to such loan, was right. John- 
son v. Scott, 91 N.E. 302, 205 Mass. 
294. (3) Where, however, a decree 
was made rescinding a sale on ac- 
count of the vendor’s fraud, it was 
error to order cancellation of a note 
given for part of the price, which had 
been transferred to one not a party 
to the suit, or to require the vendor 
to deliver it for cancellation. Rami- 
rez v. Barton, (Tex.Civ.App.) 41 S.W. 
508. 

[b] Specific performance.—W here 
plaintiff sued to recover money which 
she had paid in part performance of 
a contract for the purchase of real 
estate, alleging that the title was de- 
fective, she could not obtain a decree 
for specific performance. Duke v. 
Stuart, 94 N.Y.S. 235, 105 App.Div. 
376 [aff 91 N.Y.S. 885, 45 Mise. 120, 
dism 87 N.E. 819, 194 N.Y. 495, and 
rearg den 88 N.E. 1134, 195 N.Y. 524]. 


{[c] Vendor, praying for termina- 
tion of contract, in answer to pur- 
chaser’s suit for rebates from price 
and cancellation of note, cannot com- 
plain of a decree giving him the al- 
ternative of performing the contract 
on receipt of the balance due. Cher- 
ney v. Johnson, 238 P. 150, 72 Cal.App. 
725. 


80. Browne v. T. J. Lawrence Co., 
268 P. 631, 204 Cal. 424. 


[a] Findings held to support judg- 
ment dismissing action.—Linville v. 


provide that, if the full amount of the purchase 
money should not be repaid or collected on execu- 
tion, the purchaser should have an equitable hen 
on the premises for the amount so remaining un- 
paid,®® and should have the right to enforce the 
collection of the same by a sale of the property in the 
manner prescribed by law in the case of foreclosure 


{ Wiedrich, 182 P. 578, 108 Wash. 1. 


81. Scott v. @lenn, 25 P. 405, 87 
Cal. 221; Summerall v. Graham, 62 
Ga. 729. 

[a] Absence of restitution and 


failure to aver willingness to rescind. 
—-Nonsuit was considered proper 
when it appeared that plaintiff, hav- 
ing entered into possession, still re- 
tained it and that he had not sur- 
rendered or offered to surrender it, 
nor had he been evicted. The court 
remarked that restitution before ab- 
solution was as sound in law as in 
theology, and that that doctrine pre- 
vented an ex parte rescission by a 


purchaser without restoring defend- 


ant to his original situation. Sum- 
merall v. Graham, 62 Ga. 729. 
[b] Under agreement providing 


that money should not be returned, 
but should be forfeited on a default 
in the payment of the residue thereof, 
a nonsuit should be entered, if the 
purchaser’s testimony merely shows 
that the money paid was paid as a 
portion of the purchase price. Scott 
v. Glenn, 25 P. 405, 87 Cal. 221. 

Dismissal and nonsuit generally see 
Dismissal and Nonsuit 18 C.J. p 1142 
et seq. 

82. Drew v. Pedlar, 25 P. 749, 87 
Cal. 443, 22 Am.S.R. 257; Chatfield v. 
Williams, 24 P. 839, 85 Cal. 518. 


[a] Answer not denying rescis- 
sion of contract.—The complaint al- 
leged that the vendors had elected to 
rescind their contract of sale on a 
breach thereof by the purchaser. The 
answer did not deny this allegation 
and did not seek to recoup from the 
amount of the purchase money receiv~ 
ed any actual damages for the breach, 
nor did it deny any material aver- 
ments of the complaint. It was held 
that plaintiff was entitled to judg- 
ment on the pleadings for the recov- 
ery of the sum paid as purchase mon- 
ey by him. Drew v. Pedlar, 25 P. 749, 
87 Cal. 443, 22 Am.S.R. 257. 


{b] Where material issues are 
raised, a judgment on the pleadings 
in favor of the purchaser is errone- 
ous. Widmer v. Martin, 25 P. 264, 87 
Cal. 88. 


Judgment on admission in pleading 
generally see Judgments §§ 346-348. 


83. Chatfield v. Williams, 24 P. 839, 
85° Cal. 518: 


84. See case infra this note. 


[a] Such motion held properly de- 
nied.—In an action to recover pay- 
ment on a land contract, alleged to 
have been induced by defendant’s 
false and fraudulent representations, 
it was held that the court properly de- 
nied a motion for judgment for de- 
fendant notwithstanding the verdict. 
Nelson v. Berkner, 166 N.W. 347, 139 
Minn. 301. 


85. Hudson vy. Matter, 
555, 219 App.Div. 252. 

86. Battle v. Calavitta, 228 N.Y.S. 
624, 132 Misc. 48. 


219 N.Y.S. 
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ef mortgages of real property.’7 


chaser holds title to the land, the judgment should 
provide for a reconveyance by the purchaser.** 


Effect of judgment. Where there has been a judg- 
ment rendered for the entire amount paid by the 
purchaser, and it appears that part thereof was paid 
by a note, and it does not appear whether or not the 
vendor has negotiated the note, and he has not in 
his answer asked for an allowance of it as a set-off, 
the note remains a binding obligation and is unaf- 
fected in its enforcement by the adjudication in the 


ease.®? 


87. Battle v. Calavitta, supra. 

Foreclosure of mortgages see Mort- 
gages §§ 1003-2065 

Satine Krench. vy. (C,.W. 6 i. Inve 'Co., 
195 P. 521, 114 Wash. 416. 

Necessity of restoring parties to 
status quo see supra §§ 1606-1608. 

89. Laser v. Forbes, 150 S.W. 691, 
105 Ark. 166. 

90. Dickerson v. Morse, 
933, 203 Iowa 480. 

91. U.S.—Pratt v: Law, 9 Cranch 
456, 3 L.Ed. 791; Cooper v. Brown, 6 
B.Cas.No. 3,191, 2 > Mclean 495;  Mc- 
Kay v. Carrington, 16 F.Cas.No. 8,- 
841, 1 McLean 50. 

Ala.—Flinn v. Barber, 64 Ala. 193; 
Baptiste v. Peters, 51 Ala, 158; Bry- 
ant’s, Ex’ r vy. Boothe, 30 Ala. 311, 68 
Am.D. 117. 

Ark.—Shelton v. Ratterree, 181 S. 
W. 288, 121 Ark. 482; Bellows v. 
Cheek, 20 Ark. 424. 

Cal.—Koshland vy. Spring, 48 P. 58, 
116 Cal. 689; Townsend vy. Tufts, 30 
Ppa? 81995 (Call 25 744.29! Amis eRe 10n; 
Sheehy v. Miles, 28 P. 1046, 93 Cal. 
288; Burks v. Davies, 24 P. 613, 85 
Calla) 20) Am. suk. 2185 dRogersiv- 
iBorchards (22 .P. 290%, 82. Cal 347% 
Turner v. Reynolds, 22 P. 546, 81 Cal. 
Pad eane “vasOuuy cos, bs .l20, Ge. Cale 
App. 124; Cherney v. Johnson, 238 
P. 150, 72 Cal.App. 725. 

Colo.—Taylor v. Williams, 
504, 2 Colo.App. 559. 

D.C.—Presbrey y. Kline, 20 D.C. 
513; Bletz v. Willis, 19 D.C. 449. 


Ga.—McDonald v. Beall, 55 Ga. 288; 
Martin v. Wright, 21 Ga. 504; Greer 
v. Morris, 128 S.E. 204, 34 Ga.App. 75; 
Clark v. Powell, 117 S.E. 250, 30 Ga. 
App. 198; Mehrtens v. Knight, 115 S. 
BH. 506, 29 Ga.App. 390; Haygood v. 
Kennedy, 109 S.H. 522, 27 Ga.App. 689. 


Idaho.—Sorensen v. Larue, 278 P. 
1016, 47 Idaho 772. 

1ll.— Harding v. Olson, 52 N.E. 482, 
177 Ill. 298 [aff 76 Ill.App. 475]; Elder 
vy. Chapman, 52 N.H. 10,176 Ili. 142; 
Union Mut. L. Ins. Co. v. Chicago, ete., 
R. Co., 34 N.E. 948, 146 Ili. 320 [rev 
44 11].App. 88]; Bitzer v. Orban, 88 
Di 1807. Ohimnge v. Luitjens;” 32 Til: 
23; Treat v. Smith, 139 Ill.App. 262 
[aff 85 N.E. 289, 234 Ill. 552]; Augs- 
berg v. Meredith, 101 Ill.App. 629; 
Eggers v. Busch, 54 Ill.App. 279 [aff 
39 N.E. 619, 154 Ill. 604]. 


Ind.—Junk v. Barnard, 99 Ind. 137; 
Adamson v. Rose, 30 Ind. 380; Sa- 
baugh vy. Schrieber, 162 N.E. 248, 87 
Ind.App. 588; Lloyd v. Davis, 28 N. 
EB. 232, 2 Ind.App. 170. 


Iowa.—Peterson v. McManus, 172 
N.W. 460, 187 Iowa 522; White v. 
Harvey, 157 N.W. 152, 175 Iowa 2138; 
Wilhelm v. Fimple, 31 Iowa 131, 7 Am. 
R. 117; Edmonds v. Cochran, 12 Iowa 
488; Sweem y. Steele, 5 Iowa 352. 


Kan.—Bell v. Sternberg, 36 P. 1058, 
53 Kan. 571; Kimball y. Bell, 28 P. 


212 N.W. 


iy NN Eds 


VENDOR AND PURCHASER 


Where the pur- 


In General. 


Intervening lien. 
judgment lien on the property against the purchaser, 
which is less than the amount of purchase money re- 
coverable by the purchaser, a decree that the vendor 
should pay to the clerk of the court sufficient to sat- 
isfy such judgment has been held to afford the ven- 
dor ample protection.°®° 

[§ 1630] i. Amount and Items of Recovery—(1) 
The purchaser, when he is successful 
in his action or suit for the purchase money paid, 
may recover the purchase price paid by him to the 


| ee 
or . 


[§§ 1629-1630 


Where there is an intervening 


vendor, with interest on such amount,”* at the legal 


1015, 47 Kan. 757; O’Neill v. Douthitt, 
20 P. 493, 40 Kan. 689. 

Ky.—Mann vy. Campbell, 250 S.W. 
110, 198 Ky. 812; Cogwell’s Heirs v. 
Lyon, 3 J.J.Marsh. 38; Wickliffe v. 
Clay, 1 Dana 585; Lynch v. Johnson, 
2 Litt. 98; Griffith v. Depew, 3 A.K. 
Marsh. 177, 183 Am.D. 141; Peebles v. 
Stephen, 3 Bibb 324, 6 Am.D. 660; 
Shemwell v. Carper’s Adm’r, 87 S.W. 
771, 27 Ky.L. 997; McBrayer v. Thom- 
as, 64 S.W. 906, 23 Ky.L. 1179; “Tay- 
lors Adm rx va, Bryanycs Koy. "758: 

La.—Succession of Fay, 109 So. 824, 
GH Wane LOD 2. 

Me.—Doherty v. Dolan, 65 Me. 87, 
20 Am.R. 677; Bassett v. Bassett, 55 
Me. 127. 

Md.—Bernei 
Bows 

Mass.—Burke v. Schreiber, 66 N.E. 
411, 183 Mass. 35; Kares v. Covell, 62 
N.E. 244, 180 Mass. 206, 91 Am.S.R. 
271. . 

Mich.—Himebaugh y. Chalker, 245 
N.W. 576, 261 Mich. 80; Bartlett v. 
Smith, 109 N.W. 260, 146 Mich. 188, 
117 Am.S.R. 625; Fitzpatrick v. Hoff- 
man, }62 N.W.. 349, 104 Mich. 228; 
Wright v. Dickinson, 35 N.W. 164, 67 
Mich. 580, 11 Am.S.R. 602; Weaver v. 
Aitcheson, 32 N.W. 436, 65 Mich. 285. 

Minn.—Mathews v. Lightner, 88 N. 
W. 992, 85 Minn. 333, 89 Am.S.R. 558; 
George v. Conhaim, 37 N.W. 791, 38 
Minn. 338. 

Miss.—White v. Tucker, 52 Miss. 
Walsom v27,COxs) 0) WEISS el 3ic7 

Harrisson, 34 Miss, 486, 69 
Am.D. 399; Sims v. Boaz, 19 Miss. 


v. Baltimore, 56 Md. 


Mo.—Langford v. Caldwell, 48 Mo. 
508. 

Mont.—Colburn vy. Northern Pac. R. 
Co.,,34 P. 1017, 138 Mont. 476 [rey on 
other grounds 17 S.Ct. 98, 164 U.S. 
383, 41 L.Hd. 479]. 

Neb.—Robinson v. Bressler, 240 N. 
W. 564, 122 Neb. 461; Maxwell v. 
Gregory, 73 IN. WwW. (2720, °53'" Neb. 5: 
Seaver v. Hall, 70 N.W. 378, 50 Neb. 
878 [aff 72 N.W. 217, 52 “Neb. | 316]; 
McPherson vy. Wiswell, 26 N.W. 916, 
19 Neb. 117; Lowry v. Robinson, 91 
N.W. 174, 3 Neb. (Unoff.) 1465. 


N.H.—H. C. Reddington & Co. v. 
Henry; 48 .N.H.. 272. 


N.J.—Mosher v. Van Buskirk, 144 
A. 446, 104 N.J.Nq. 89; Hawthorne y. 
Odenson, 120 A. 797, 94 N.J.Eq. 588. 


N.M.—Daly v. Bernstein, 28 P. 764, 
f N.M. 380; Pino v. Beckwith, 1 N.M. 
we 

N.Y.—Weigel v. Cook, 142 N.B. 444, 
237 N.Y. 136; Brokaw v. Duffy, 59 N. 
H. 196, 265 Noy? 3915730 NOY. Civ. Proc: 
349; Moot v. Business Men’s Iny. As- 
soc., 52 N.E. 1, 157 N.Y. 201, 45 LRA. 
666; Simon v. Vandeveer, 49 N.E. 
1043, 155 N.Y. 377, 68 Am.S.R. 683: 
Fruhauf v. Bendheim, 28 N.E. 417, 127 
N.Y. 587; Moore v. Appleby, 15 N.E. 
377, 108 N.Y. 237; Fletcher v. Button, 


4 N.Y. 396 [aff 6 Barb. 646]; Bulkley 
v. Rouken Glen, Inc., 226 N.Y.S. 544, 
222 App.Div. 570 [aff 162 N.E. 560, 
248 N.Y. 647]; Corn v. Bass, 59 N.Y.S. 
315, 43 App.Div. 53; Grace v. Bowden, 
42 N.Y.S. 60,.10 App. Div. 5413 Glenn 
v. Rossler, 34 N.Y.S. 608, 88 Hun 74 
[aff 50, NES 785, L560 8NoY 2 16 ein 
ris v. Strodl, 10 N.Y->S.' 859," 57> Hun 
592 [aff 30 N.H. 962, 132 N.Y. 3927: 
Moser v. Cochrane, 12 Daly 292 [aff 
13 N.B. 442, 107 N.Y. 35]; Mahamey v. 
580 Madison Ave., 238 N.Y.S. 651, 135 
Misc. 603 [aff 249 N.Y.S. 913, 233 App. 
Div. 668]; Klimas vy. Brumbach, 190 
N.Y.S. 307, 116 Misc. 299; Schwimmer 
v. Roth, 182N. ¥:S:°12, tit Mase 654: 
Ryder v. Wall, 60 N.Y.S. 535, 29 Misc. 
377 [rev on other grounds 62 N.Y.S. 
343, 47 App.Div. 182]; Rose v. Adler, 
14. NYS) 307 [att °150. IN. YoSH eine: 
165 App.Div. 921]; Reid v. Johnson, 
121 N.Y.S. 750; Peters v. McKeon, 4 
Sanna McMulkin y. Bates, 46 How. 
ry. 405. 


N.D.—Skinner vy. Scholes, 229 N.W. 
U4), 59ND. 181. 


Ohio.—-Yeoman y. Lasley, 40 Ohio 
St. 190; Condorodis v. Kling, 169 N. 
E. 836, 38 Ohio App. 452. 


Pa.—Holmes v. Woods, 32 A. 54, 168 
Pa. 530; Stickter v. Guldin, 30 Pa. 
114; Erie v. Vincent, 8 Watts 510; 
Hawthorn’s Appeal, 3 A. 20, 1 Pa.Cas. 
aan Willsey v. Wells, 5 Pa.Super. 


S8.C.—Gourdine v. Fludd, 16 S.C.L. 
232; Roach v. Rutherford, 4 S.C.Hqa. 
126, 6 Am.D. 606. 


Tenn.—Smoot vy. Smoot, 12 Lea 274; 
Mason v. Lawing, 10 Lea 264; Win- 
ters v. Elliott, 1 Lea 676; Topp v. 
White, 12 Heisk. 165; Hilton v. Dun- 
can, 1 Coldw. 313; Pipkin v. James, 
1 Humphr. 325, 34 Am.D. 652; Bran- 
non v. Curtis, (Ch.A.) 53 S.W. 234. 


Tex.—Haddock v. Taylor, 11 S.W. 
1098, 74 Tex. 216; House v. Kendall, 
55 Tex. 40; Simpson vy. Belvin, 37 Tex. 
674; Harris County Inv. Co. v. Da- 
vis, (Civ.App.) 230 S.W. 761; Rascoe 
v. Myre, (Civ.App.) 202 S.W. 780; 
Lewis v. Williams, 91 S.W. 247, 41 
Tex.Civ.App. 464; Roberts & Corley 
v. McFaddin, Weiss & Kyle, 74 S.W. 
105, 32 Tex.Civ.App. 47; Wilson v. 
Zajicek, (Civ.App.) 386 S.W. 1080; 
Evans v. Bentley, 29 S.W. 497, 36 S. 
iW. 1070, 9° Tex. GiviAppy 112 


Vt.—Graham y. Chandler’s Estate, 
88 Vt. 559. 


Va.—Newberry v. Ruffin, 45 S.E. 
33, 102 Va. 73; Buena Vista Co. vy. 
eCandlish, 28 S.E. 781, 92 Va. 297: 
Johnson y. Jennings, 10 Gratt. (51 
Va.) 1, 60 Am.D. 323; Morriss v. Cole- 
man, 1 Rob. (40 Va.) 478. 


Wash.—Empey v. Northwestern & 
Pacific Hypotheekbank, 225 P. 226, 129 
Wash. 392; Henderson v. Miller, 205 
P. 1, 119 Wash: 3623 Davis’ v. dee, 
100 P. 752, 52 Wash. 330, 132 Am.S.R. 
973; Bidwell v. Rice, 52 P. 1019, 19 
Wash, 146. 


SEEEEEEEeneeneneeeeeeeiemeeatl 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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rate,®” less such sum or sums as are in the nature of 
a just counterclaim against the demand of the pur- 
chaser,®* such as a reasonable rental for the use of 
the property,®* and any damage or injury to the 
The purchaser is entitled to recover 
interest whether the money was paid to a third per- 
son as stakeholder or to the vendor himself.°* How- 
ever, where the vendor has tendered back the price 
paid, it has been held that the purchaser is not en- 
The depreciation,®® or 


property.®® 


titled to interest or costs.?7 


W.Va.—Worthington v. Collins’ 
Adm’r, 19 S.E. 527, 39 W.Va. 406. 


Wis.—Harrass v. Edwards, 69 N.W. 
69, 94 Wis. 459; Cooke v. Berlin Wool- 
en Mill Co., 14 N.W. 808, 56 Wis. 643; 
Oakes v. Estate of Buckley, 6 N.W. 
321, 49 Wis. 592; McIndoe v. Morman, 
26 Wis. 588, 7 Am.R. 96; Taft v. Kes- 
sel, 16 Wis. 273. 


Eng.—Cato v. Thompson, 9 Q.B.D. 
616:| Hart.v. Swaine,.-? Ch:D. 42; 
Planche v. Colburn, 8 Bing. 14, 21 E. 
C.L. 424, 131 Reprint 305; Boyman v. 
Gutch, 7 Bing. 379, 20 E.C.L. 173, 131 
Reprint 147; Keys v. Harwood, 2 C.B. 
905, 52 BH.C.L. 905, 135 Reprint 1201; 
Loder v. Kekule, 3.C.B.N.S. 128, 91 E. 
C.L. 128, 140 Reprint 687; Farquhar 
v. Farley, 7 Taunt. 592, 2.E.C.L. 506, 
129 Reprint 236; Langstroth ¥. Toul- 
min, 3 Stark. 145, 3 H.C.L. 630, 171 Re- 
print 802. 


Alta.—Stephens y. Bannan, 6 Alta. 
L. 418. 

B.C.—Metcalfe v. Van Houten, 27 B. 
Ca-3 8. 
Man.—Webster v. Snider, 20 Man. 
562, 45 Can.S.C. 296. 


Sask.—Mitchell v. Wilson, 5 Sask. 
L. 161; Smeaton v. Lynn, 4 Sask.L. 
187; Spenser v. Davidson, 4 Sask.L. 

; Bannerman vy. Green, 1 Sask.L. 
394. 


[a] Rule applied.—In a 
rescind the purchase of land 
by fraud, the proper measure of dam- 
ages is the amount plaintiff and his 
assignors have paid, with interest, not 
the difference between the represent- 
ed and the actual value of the land. 
-Peterson v. McManus, 172 N.W. 460, 
187 Iowa 522. 


[b] Payment by third person to 
the vendor, which was credited as 
part of the purchaser's first payment, 
was properly included in the amount 
of recovery for the purchaser. Krem- 
er v. Lewis, 163 N.W. 732, 137 Minn. 
368. 

[ec] Money collected from third 
person.—Where the vendor has taken 
the note of a third person as payment 
of the purchase price and secured a 
judgment on such note and received 
full payment thereon, on rescission of 
the contract the purchaser is entitled 
to recover such amount, less the cost 
of collection. Sheard v. Welburn, 34 
N.W. 716, 67 Mich. 387. 


{d] Where several persons are li- 
able for the amount of purchase mon- 
ey received by each of them, interest 
may be allowed against each of them 
on the amount received and retained 
by them. Goodrich-Lockhart Co. v. 
Sears 2270 b.. Oat. 

[e] Where by mistake purchaser’s 
note bore interest from date, instead 
of from maturity, and the purchaser 
paid the balance of the price, less the 
face of the note, with interest from 
maturity of the note, and afterward 
paid the note and interest to the trans- 
feree, he was entitled to recover the 
interest paid on the note to the date 
of maturity with interest thereon 
from maturity, although the note was 
not paid at maturity. Mathews v. 
Collins, 200 N.W. 564, 198 Iowa 963. 


suit to 
induced 
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chaser. 


there has been 


(f] Collateral security—On a 
proper case being presented, the pur- 
chaser is also entitled to a return of 
collateral security put up as a de- 


EN Spencer v. Davidson, 4 Sask.L. 
{g] In Oregon a purchaser is not 


entitled to interest on payment recoy- 
ered following mutual rescission of 
the contract. Cornely vy. Campbell, 
U8i6' P. 563,187 BP: l03, 95) Or. 1845: 


Time from which interest computed 
see. infra. § 1634: 


92. Theriot v. Theriot’s Heirs, (La. 
App.) 143 So. 65; Harris County Inv. 
Co. v. Davis, (Tex.Civ.App.) 230 S.W. 
761; Davis v. Lee, 100 P. 752, 52 Wash. 
330, 132° Am JS.R. 973: 


93. Mascall v. Erikson, 283 P. 2, 
131 Or. 509. 


[a] Thus a decree rescinding a 
purchase, fixing recovery at the 
amount of notes owned by third par- 
ties with credit for those delivered 
up, is equitable. Calvert v. Joseph, 
257 P..680, 32 N.M. 384. 


{b] Purchaser receiving rentals in 
excess of the carrying charges on the 
property should be credited for such 
amount by way of reduction in the 
amount recovered. Battle v. Cala- 
vitta, 228 N.Y.S. 624, 132 Misc. 48. 


[ec] Under contractual provision 
for a liquidation regarding payments 
made, on termination of the contract, 
the adjustment of unsettled accounts 
will be in accordance with principles 
of equity. Mascall v. Erikson, 283 P. 
2; 131 Or: 509: 


{d] Use of personal property.— 
The court, in a purchaser’s suit to 
rescind, could make a deduction for 
the purchaser’s use’ of personal prop- 
erty in adjusting equities. Abrams 
v. Thompson, 167 N.E. 178, 251 N.Y. 
Ts 

94. Ga.—Greer v. Morris, 128 S.E. 
204,384 Ga.App. 75; Clark v. Powell, 
117 S.E. 250, 30 Ga.App. 198; Mehr- 
tens v. Knight, 115 S.E. 506, 29 Ga. 
App. 390; Haygood v. Kennedy, 109 
S.E. 522, 27 Ga.App. 689. 


Mich.—Himebaugh v. Chalker, 245 
N.W. 576, 261 Mich. 86; Amster v. 
Stratton, 244 N.W. 201, 259 Mich. 683; 
Bartlett v. Smith, 109 N.W. 260, 146 
Mich. 188, 117 Am.S.R. 625; Sheard 
v. Welburn, 34 N.W. 716, 67 Mich. 387. 


N.J.—Hawthorne y. Odenson, 120 A. 
797, 94 N.J.Eq. 588. 

Or.—Mascall v. Erikson, 283 P. 2, 
113i) Ors 509. 

S.D.—Larson v. Thomas, 215 N.W. 
927, 51 S.D. 564, 57 A.L.R. 1246. 


Ont.—Stocks v.:Boulter, 5 Ont. W. 
N. 129, 25 Ont.W.R. 93. 


See Montomery v. Meyerstein, 199 
P. 800, 186 Cal. 459 (dictum). 

But see West v. Hoffman, 245 P. 
419, 139 Wash. 13 (holding that, where 
there has been a mutual rescission of 
the contract and the purchaser has 
not waived his right to recover back 
the purchase money, the vendor was 
not entitled to set off the rental value 


of the property against the purchas- | 


[66 C.J.] 1535 


appreciation,®® in the value of the land, after the 
making of the contract, does not affect the amount 
of the recovery. 
received, damages are not reeoverable by the pur- 
The rule that, where title fails to a spe- 
cific part of the land only, the damages cannot ex- 
ceed the value of that part is inapplicable to a ease 
of rescission and suit for the money paid.? 
least one jurisdiction it has been held that, where 
a mutual rescission because of a 


In an action for money had and 


In at 


er’s recovery). 


[a] Where purchaser occupies land 
for long period, she cannot recover 
the entire amount of the purchase 
price paid. Todd v. McLaughlin, 84 
N.W. 146, 125 Mich. 268. 

[b] Use after rescission.—(1) A 
decree allowing vendees recovery for 
part payment and improvements 
should allow credit for vendees’ use 
and occupation following their rescis- 
sion and the vendor’s acquiescence in 
rescission by bringing ejectment. 
Schultz v. Freeland, (Fla.) 145 So. 
257. (2) In an action by the vendee 
after rescission of the contract of 
sale, a finding that plaintiff was en- 
titled to recover five hundred eighty 
dollars for the cash payment and in- 
terest, and that defendants were en- 
titled to a like sum for the use of the 
property, and balancing one against 


the other, was proper. Kilborn vy. 
Johnson, (Tex.Civ.App.) 164 S.W. 
1108. 


Possession as offsetting interest see 
infra § 1634. 

95. Greer v. Morris, 128 S.E. 204. 
34 Ga.App. 75; Clark v. Powell, 117 
S.E. 250, 30 Ga.App. 198; Mehrtens v. 
Knight, 115 S.E. 506, 29 Ga.App. 390; 
Haygood v. Kennedy, 109 S.E. 522, 27 
Ga.App. 689; Mascall v. Erikson, 285 
Bie, 13st Ors1609) 


96. Everett v. Mansfield, 148 F. 374, 
78 C.C.A. 188, 8 Ann.Cas. 956 [rev 137 
F. 190]. 

$7. McConnel v. Hall, 3 Penr.&W. 
(Pa.) 53. 

98. Shryer v. Morgan, 77 Ind. 479. 


99. Gordon v. Weaver, (Tenn.Ch. 


A.) 53°S.W. 740. 


{a] YTlustration.—Where complain- 
ant bought land at a trustee’s sale 
for which he received a deed, and was 
subsequently evicted from part of 
it, the fact that what he retained be- 
came worth more than he paid for all 
does not affect his recovery of the 
payment for the lost portion. Gordon 
v. Weaver, (Tenn.Ch.A.) 53 S.W. 740. 


1. Mehrtens v. Knight, 115 S.E. 
506, 29 Ga.App. 390; White v. Har- 
vey, 157 N.W. 152, 175 Iowa. 213; 
Gangwer v. Fry, 17 Pa. 491, 55 Am.D. 
578; Linden v. Simon, 218 N.W. 184, 
195 Wis. 241. See Stocks v. Boulter, 
5 Ont.W.N. 129, 25 Ont.W.R. 93 (where 
damages for shortage in acreage, for 
shortage in trees, and other similar 
items were not allowed). 


“The reason for this rule is that 
the remedies are inconsistent, in the 
one case the contract is affirmed and 
damages are asked for its breach; and 
in the other, it is disaffirmed, rescind- 
ed and held for naught, and the par- 
ties are simply placed in statu quo.” 
White v. Harvey, 157 N.W. 152, 175 
Iowa 213, 217. 


2. Fordtran v. Cunningham, (Tex. 
Civ.App.) 177 S.W. 212. 
Damages: 
For partial failure of estate on cove- 
nants of title see Covenants § 224, 
In action by purchaser for partial fail- 
ure of title see infra § 1719. 


1536 [66 C.J.] 


breach of the contract by the purchaser, the vendor, 
when sued for payments received, may recoup ac- 
Under a contract providing that the 
purchaser should forfeit all payments up to a certain 
per centum of the purchase price in case he should 
default, on default by the purchaser he is entitled 
to a return of the balance,* but, in the absence of 
a stipulation therefor in the contract, he is not en- 
All deductions to be made 
in the amount of the purchase money recoverable 
must be pleaded before they can be allowed.® 

Where payment was not in money. Where the 
purchasers have not paid the purchase price in mon- 
ey, but in land’ or personalty,® exchanged at an 
agreed valuation, if the making of a reconveyance 
is impossible, or a retaking of the personalty is 


tual damages.? 


titled to interest thereon.°® 


3. Hurley v. Anicker, 151 P. 593, 
51 Okl. 97, L.R.A.1918B 538. 

4 Yates v. Batteford, 139 So. 37, 
746,19: Lia. App. 374; 


5. Yates v. Batteford, supra. 


6. Hess v. Forbes, 162 N.E. 709, 28 
Ohio App. 526. 


[a] Rule applied.—The making of 
a deduction for rent due, in the 
amount of recovery, is error, when 
the rent due, if any, was not pleaded 
as a set-off. Hess v. Forbes, 162 N. 
WW. 709, 28 Ohio App. 526. 


7. Foreman Trust & Savings Bank 
v. Bartlett, 154 N.E. 904, 324 Ill. 238. 


[a] In California.—(1) Where 
land was exchanged at an agreed val- 
uation, it has been held that, if the 
vendor has retained title to the land 
received, the purchaser on rescission 
can obtain only a_reconveyance. 
Blahnik v. Small Farms Imp. Co., 184 
RP. 661, 181 Cal. 379; Merigold v. Gag- 
non, (App.) 20 P.(2d) 986. (2) But, 
if the vendor has not retained title, 
making a reconveyance impossible, 
he must compensate the purchaser for 
the actual value of the property when 
accepted. Blahnik v. Small Farms 
Imp. Co., supra; Merigold v. Gagnon, 
supra. (3) However, where a vendor 
accepted shares of stock as the equiv- 
alent of cash, the vendee, on rescind- 
ing for fraud, was held entitled to re- 
cover the amount of money for which 
the stock was accepted. Crane v. 
Ferrier Brock Development Co., 130 
P. 429, 164 Cal. 676. 


[b] In Manitoba, where the ven- 
dor has stated in his deed that he 
received a certain monetary consid- 
eration for his land, in an action to 
recover the purchase money, he can- 
not show that property was exchang- 
ed and that such property was not 
in fact worth the agreed valuation. 
Webster v. Snider, 20 Man. 562, 45 
‘Can.S.C. 296. 


8. McDonald v. Whaley, 
App.) 207 S.W. 609. 


[a] Thus, where the value of an 
automobile given as part considera- 
tion in a land deal was agreed on, 
the purchaser in recovering the con- 
sideration paid, on the  vendor’s 
breach, was entitled to the agreed 
value of the automobile, and not its 
market or intrinsic value, where the 
automobile itself was not in a condi- 
tion to be returned. McDonald v. 
Whaley, (Tex.Ciy.App.) 207 S.W. 609. 

9. Offsetting expenses in action by 
vendor see supra § 1446. 

10. See supra § 810. 

11. U.S.—Goodrich-Lockhart Co. v. 
wears, 270 F. 971. 

Ind.—Burk v. Clements, 16 Ind. 132. 


(Tex.Civ. 
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paid.9 


La.—Succession of Fay, 109 So. 824, 
161 La. 1022: 


N.J.—Hawthorne vy. Odenson, 120 A. 
797, 94 N.J.Eq. 588. 

N.Y.—Blanck v. Sadlier, 47 N.E. 920, 
153 N.Y. 551, 40 L.R.A. 666; Wetmore 
Ve) Bruce. i23eMN. Ee Fa Sh 1s ONY 2 o1 9's 
Ruess v. Ewen, 54 N.Y.S. 357, 34 App. 
Div. 484 [aff 59 N.E. 1130, 165 N.Y. 
633]; Green v. Heruz, 37 N.Y.S. 887, 
2 App.Div. 255 [aff 35 N.Y.S. 843, 14 
Mise. 474]; Priessenger v. Sharp, 14 
N.¥.S. 1372, 59 N.Y. Super. 3b& 

Pa.—Hughes v. Heintzleman, 2 
vane 426; Lee v. Dean, 3 Whart. 

Eng.—Hart v. Swaine, 7 Ch.D. 42; 
Hopkins v. Grazebrook, 6 B.&C. 31, 
13 H.C.L. 26, 108 Reprint 364. 
eae Me bel v. Wilson, 5 Sask.L. 
[a] Detailed statement as to 
charges and credits to be allowed.—- 
Gowans vy. Pillsbury, 18 Ont.W.N. 24. 


12. Cooke v. Berlin Woolen Mill 
Co., 14 N.W. 808, 56 Wis. 6438. 

13. Linton v. Allen, 28 N.E. 780, 
154 Mass. 432. 


14. Cooke vy. Berlin Woolen Mill 
Co., 14 N.W. 808, 56 Wis. 643. 

15. Goodrich-Lockhart Co. v. Sears, 
270 F. 971; Taylor v.'Sayle, 142 So. 
3, 163 Miss. 822. 

[a] Where vendor contracted to re- 
fund to purchaser ‘“‘all sums of money 
paid upon the within contract,’ com- 
missions earned by a third party, 
which with his consent were accept- 
ed by vendor as payments on land 
contract and credited to purchaser, 
with his consent, may be recovered. 


Brown v. Ball, 174 N.W. 629, 43 N. 
IDae3 14e 
16. Cal.—Turner v. Reynolds, 22 


P. 546, 81 Cal. 214; Harder v. Lang 
Ait Co; (2a Pe OL 6m Call Asp: 
oO . 


Conn.—Rabinowitz v. Marcus, 123 
A. 21, 100 Conn. 86. 
La.—Jacobs v. Freyhan, 100 So. 


726, 156 La. 585; Izquierdo v. Kenner, 
123 So. 366, 11 La.App. 594. 


N.Y.—Brokaw v. Duffy, 59 N.E. 196, 
UGS Nae ola wioisNG ee Cie rOce po AOR 
Fruhauf v. Bendheim, 28 N.E. 417, 127 
N.Y. 587; Northridge v. Moore, 23 N. 
BE. 570, 118 N.Y. 419, 24 Abb.N.Cas. 
86; Wetmore v. Bruce, 23 N.E. 303, 
118 N.Y. 819; Moore v. Appleby, 15 
IN Ea Te LOSMON Yano men Leyacy:, 
Rouken Glen, Inc., 226 N.Y.S. 544, 222 
App.Div. 570 [aff 162 N.E. 560, 248 N. 
Y. 647]; Samuelson v. Glickman, 99 
N.Y.S. 886,-113 App.Div. 654; In re 
Dunn, si Ne sse com OF Unemls. 122 
N.Y.Civ.Proc. 118; Reynolds v. Cleary, 
16 N.Y.S. 421, 61 Hun 590; Alkus v. 
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inequitable, according to some authority the pur- 
chaser is entitled to a return of the price placed on 
the property by the parties. 

[§ 1631] (2) Expenses and Outlays®°—(a) In Gen- 
eral. When, under the circumstances, he is entitled 
to be reimbursed therefor,!® the purchaser may in- 
clude in the amount of his recovery all his necessary 
outlays and expenses incurred under the contract,*! 
with interest,1” such as expenses for repairing the 
property,?? but not for repairs necessary to the en- 
joyment of the property while he held it;** commis- 
sions paid a third person for making the sale;*® 
expenses of investigating the title;!® notarial fees ;*7 
expense of moving to the property;'® 
It has been held, however, that the pur- 
chaser cannot recover expenditures incurred in in- 


and taxes 


Goettmann, 15 N.Y.S. 183, 60 Hun 470; 
Stevens v. Banta, 47 Hun 329; Hewi- 
son v. Hoffman, 4 N.Y.S. 621, 15 Daly 
176; Klimas v. Brumbach, 190 N.Y.S. 
307, 116 Mise. 299; Schwimmer v: 
Roth, 182 N.Y.S. 12, 111. Mise. 654; 
Green v. Heruz, 35 N.Y.S. 843, 14 Misc. 
474 [aff 37 N.Y.S. 887, 2 App.Div. 255]; 
Higgings v. Eagleton, 34 N.Y.S. 225, 
13 Misc. 223 [rev on other grounds 50 
N.E. 287, 155 N.Y. 466]; Elfenheim v. 
Von Hafen, 23 N:Y.S. 348, 3 Misc. 626 
[aff 25 N.Y.S. 1140, 6 Mise. 634]; Rose 
v. Adler, 147 N.Y.S. 307 [aff 150 N.Y.S. 
1110, 165 App.Div. 921]; Reid v. John- 
son, 121 N.Y.S. 750; Porterfield wv. 
Payne, 11 N.Y.S. 31; Uhl v. Lough- 
ran, 2) N.Y.S. 190; 14 iN. Y.Civ. Proem3e44 
[afi 4 INsY.S.. 2827," 86 UN.Y Civebroe 
386]; Siebel v. Cohen, 7 N.Y.St. 54. 
But see Brody, Adler & Koch Co. v. 
Hochstadter, 144 N.Y.S. 631, 160 App. 
Div. 310 (holding that, where a pur- 
chaser refused to perform on claim 
that the title was unmerchantable 
and, in a suit to recover earnest mon- 
ey paid, the title was adjudged good, 
but the vendors were held not enti- 
tled to specific performance, it was 
error to charge them with the expens- 
es incident to examination of the ti- 
tle); Clarkson Bldg. Corporation v. 
Schafer-Nebenzahl Investing Co., 247 
N.Y.S. 458, 138 Mise. 750 (holding that 
a purchaser electing to rescind on ven- 
dor’s breach is not entitled to recov- 
er costs of search). 

Eng.—Richardson v. Chasen, 10 Q. 
B. 756, 59 B.C.L. 756, 116 Reprint 287; 
Hodges v. Lichfield, 1 Bing.N.Cas. 
492, 27 H.C.L. 734, 131 Reprint 1207; 
Sikes v. Wild, 1 B.&S. 587, 101 E.C.L. 
587, 121 Reprint 832 [aff 4 B.&S. 421, 
116 .C.L. 421, 122 Reprint 517]; Han- 
Slip v. Padwick, 5 Exch. 615. 

Ont.—McNiven v. Pigott, 31 Ont.L. 
365, 6 Ont.W.N. 341. 


Contra Mangonaro v. Karl, 87 A. 94, 
84 N.J.Law 408. 


[a] Employment of both attorney 
and title company.—The fact that the 
purchaser employed a title company 
to search the title did not prevent him 
from employing an attorney for the 
same purpose when such employment 
was not unreasonable in view of the 
facts. Mawpai v. Jackson, 124 N.Y.S. 
220, 1389 App.Div. 524 [aff 118 N.Y.S. 
518, 64 Misc. 407]. 


17. Jacobs v. Freyham, 100 So. 726, 
156 La. 585; Brewer v. New Orleans 
Land Co., 97 So. 605, 154 La. 446. 

18. Stocks v. Boulter, 5 Ont.W.N. 
129, 25 Ont.W.R. 93. 

19. Idaho.—Sorensen v. Larue, 278 
PS 1016; 47) Idaho. 72 feitaeyvel:. 

Iowa.—White v. Harvey, 157 N.W. 
152, 175 Iowa 213. 


Kan.—Missouri, etc., R. Co. v. Pratt, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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vestigations made prior to the purchase;?° in ne- 
gotiating the purchase;?1_ in preparing a convey- 
ance;** in raising the purchase money;?? in ex- 
ploring the land for mines;?* in having the estate 
surveyed;*® in planting shrubbery;?* in cutting 
grass and putting it into the vendor’s barn, without 
being requested by the latter to do so;27 in build- 
ing a fence, without the vendor’s request;28 in an 
attempted resale;?® or insurance premiums, when 
it does not appear that the purchaser was compelled 
to insure or do so at the vendor’s request,*° although 
a recovery of insurance premiums will be allowed 
where the purchaser is required by the contract of 
sale to pay such,?! and expenses incident to the 
suit for rescission.?2 Where the measure of dam- 
ages is stipulated in the contract of sale, in the 
absence of a provision for expense of examining 
title, the purchaser may not recover such.*? 


Attorney’s fees and costs. The purchaser should 
not be allowed to recover costs incurred in a suit 
against the vendor for specific performance,** nor 
costs of an action wherein judgment was recovered 
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against him for installments,°> nor expenses of an 
action by the owner to remove the cloud east on the 
title by the record of a forged instrument under 
which the vendor claims title.3* The purchaser is 
not ordinarily entitled to attorney’s fees in the suit 
to recover the purchase money.?7 <A provision, in 
the contract for the payment of attorney’s fees in 
the event the vendor should employ counsel to en- 
force the contract does not entitle the vendor to 
attorney’s fees in a successful action by the pur- 
chaser to recover the purchase money.*® Where the 
contract of sale stipulates reciproca'ly for the pay- 
ment of attorney’s fees for the breach of its obliga- 
tion, reasonable attorney’s fees will be allowed on 
a suit to recover a deposit after defendant has been 
put in default.°® 


[§ 1632] (b) For Improvements.*° Where im- 
provements made by the purchaser on the land en- 
hance its value and result in material benefit to the 
vendor,** the amount recoverable by the purchaser 
may include the value of such improvements,*? with 
interest,*? less the reasonable rent of the land while 


67 P. 464, 64 Kan. 118. 

La.—Hudson y. Tilly, 98 So. 265, 
154 La. 839; Abney v. Levy, 125: So. 
76, 13 La.App. 171 [conforming to an- 
swer to certified question 124 So. 766, 
169 La. 159]. But see Hale v. New Or- 
leans, 18 La.Ann. 321 (holding that, in 
an action brought by the purchaser 
to rescind the sale, after eviction by 
title paramount, the purchaser cannot 
recover taxes paid by him on the land 
before eviction). 

Mass.—Linton v. Allen, 28 N.E. 780, 
154 Mass. #32. 

Minn.—Kremer v. Lewis, 163 N.W. 
732, 137 Minn.-368. 

Tex.—Brannon v. Curtis, (Ch.A.) 53 
S.W. 234. 

Wash.—Empey v. Northwestern & 
Pacific Hypotheekbank, 225 P. 226, 129 
Wash. 392. 

Wis.—-Cooke v. Berlin Woolen Mill 
Co., 14 N.W. 808, 56 Wis. 643. 

But see Gowans v. Pillsbury, 18 Ont. 
W.N. 24 (holding the purchaser lable 
for taxes). 

[al Waxes paid pursuant to ex- 
press provisions in contract may be 
recovered back, where it is established 
that the vendor is unable to convey. 
Missouri, etc., R. Co. v. Pratt, 67 P. 
464, 64 Kan. 118. 

Right to taxes see supra §§ 800- 
806. 

20. Goodrich-Lockhart Co. v. Sears, 
210 BY. O71. 

21. Hodges v. Lichfield, 1 Bing.N. 
Cas. 492, 27 E.C.L. 734, 131 Reprint 
1207. 

22. Hodges v. Lichfield, 1 Bing.N. 
Cass 492,227) EG (34,0131 Reprint 
1207; Hanslip v. Padwick, 5 Exch. 615. 
But see Duckworth v. Ewart, 2 H.&C. 
129, 159 Reprint 54. 

23. Wright v. Swigart, 154 N.W. 
938, 172 Iowa 743; Hanslip v. Pad- 
wick, 5 Exch. 615. But see Sherry v. 
Oke, 3 Dowl.P.C. 349 (holding that the 
purchaser was entitled to interest on 
money raised to pay the purchase 
price which was kept unemployed as 
a result of the vendor’s failure to 
complete the sale). 


24. Howe v. Coates, 97 N.W. 129, 
90 Minn. 508 (holding that sums of 
money expended in exploring lands 
for mines are not necessary expenses 
recoverable by the purchaser, he be- 
ing under no obligation, under the 
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contract, to make such exploration, 


but really having the privilege of do- |. 


ing so if he elected). 

25. Henderson v. Miller, 205 P. 1, 
119 Wash. 362; Hodges v. Lichfield, 
1 JBingsN-Cais..492 27 EC. 2784, V3 
Reprint 1207. 

26. Henderson vy. Miller, 205 P. 1, 
119 Wash. 362. 

aia COOKE ys 
(Mass.) 439. 

28. Dietz v. Rabe, 211 P. 343, 65 


Doggett, 2 Allen 


Mont. 500. 

29. Shelton v. Ratterree, 181 S.W. 
288, 121 Ark. 482; Hart v. Swaine, 7 
Ch.D. 42. 

30. Hudson v. Tilly, 98 So. 265, 154 
La. 839. 

31. Empey v. Northwestern & Pa- 


cific Hypotheekbank, 225 P. 226, 129 
Wash, 392. 

32. Goodrich-Lockhart Co. v. Sears, 
270 F. 971. 

33. Condorodis vy. Kling, 169 N.E. 
836, 33 Ohio App. 452. 


34. -Malden v. Fyson, 11 Q.B. 292, 
63 H.C.L. 292, 116 Reprint 486. 

35. Johnson y. Henry, 21 Man. 347. 

36. Robertson v. Talley, 115 P. 640, 


84 Kan. 817. 

[a] Rule applied.—A grantee of a 
forged deed cannot recover from the 
person from whom he obtained it the 
expenses of defending an _ action 
brought by the owner of the land to 
remove the cloud cast on the title 
by the recording of the spurious in- 
strument. Robertson v. Talley, 115 
P. 640, 84 Kan. 817. 


87. Abney v. Levy, 125 So. 76, 13 
La.App. 171 [conforming to answer to 
certified question 124 So. 766, 169 La. 
159]; Doak v. Biggs, (Tex.Civ.App.) 
235 S.W. 957. 

[a] In Louisiana, a vendor, if no 
warranty is stipulated in a deed of 
sale, on its being held void, is liable 
for restitution of the price, but is not 
liable for the fee of the attorney de- 
fending the suit and calling him in 
warranty. Gremillion v. Roy, 51 So. 
576, 125 La. 524. 

38. Harvey v. 
164 La. 278. 

39. Schmidt v. Ledbetter, 119 So. 
573, 10 La.App. 337. 

40. Offsetting improvements in ac- 


Prest, 113 So. 847, 


tion by vendor see supra § 1433. 

41. See supra §§ 808, 809. 

42. Ga.—Greer y. Morris, 128 S.F. 
204, 34 Ga.App. 75; Clark v. Powell, 
117 S.E. 250, 30 Ga.App. 198; Mehr- 
tens v. Knight, 115 S.B. 506, 29 Ga. 
App. 390; Haygood v. Kennedy, 109 
S.E. 522, 27 Ga.App. 689. 

Ind.—Sabaugh v. Schrieber, 162 N. 
EK. 248, 87 Ind.App. 588; Gifford v. 
Wilcox, 143 N.E. 368, 81 Ind.App. 378. 
But see Thompson v. Elliott, 28 Ind. 
5& (where the purchaser was not per- 
mitted to recover for the value of his 
improvements, where an oral agree- 
ment by the vendor to resell to the 
purchaser, following a mutual rescis- 
sion, did not stipulate therefor). 

Iowa.—-White v. Harvey, 157 N.W. 
152, 175 Iowa 213. 

Ky.—Lowry v. Cox’s Ex’rs, 2 Dana 
469; Williams v.’ Rogers, 2 Dana 374; 
Shemwell v. Carper’s Adm’r, 87 S.W. 
U2. Key. La. 997. 


Mich.—Himebaugh v. Chalker, 245 
N.W. 576, 261 Mich. 80; Bartlett v. 
Smith, 109 N.W. 260, 146 Mich. 188, 
117 Am.S.R. 625; Sheard v. Welburn, 
34 N.W. 716, 67 Mich. 387. 


Minn.—FErickson vy. Bennet, 
W. 157, 39 Minn. 326. 


Pon vy. Johnson, 121 N.Y.S. 
0. 


N.D.—Skinner y. Scholes, 229 N.W. 
4 59 Nee LS. 


Va.—Effinger v. Kenney, 23 S.E. 742, 
92 Va. 245. 
Wertman v. Gough, 1 Ball & B. 
Man.—Mateychuk vy. Kurchernow- 
ski, [1930] 1 Dom.L.R. 367. 


Sask.—Mitchell v. Wilson, 5 Sask. 
L. 161. 

[a] In Louisiana (1) if the title 
fail, a purchaser cannot recover, 
from a vendor who has acted in good 
faith, the value of improvements put 
upon the land. Cloud v. Whitlow, 6 
La.Ann. 743. (2) But, where the pur- 
chaser’s attorney refused to approve 
the title as required by contract, the 
purchaser was allowed to recover the 
value of the improvements. Izquierdo 
Ey tegnnet, 123 So. 366, 11 La.App. 

43. Reid v. Johnson, 121 N.Y.S. 
750. ’ 
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in his possession,#4 provided the improvements are 
Thus, if the vendor refuses 
to convey,*® or misrepresents his title,** the value 
of the improvements may be recovered. However 
it has been held that, if the purchaser enters on 
the land without authority and makes improvements, 
a refusal of the vendor to convey will not render 
him liable for the improvements.*® 
under an oral contract of sale which the vendor 
wrongfully refused to perform can recover only the 
value of the improvements,*® regardless of the cost 
of such improvements to the purchaser.®° 


[§ 1633] (3) In Case of Overpayment.®' In case 
of a deficiency in acreage, the purchaser’s recovery 
is the difference between the price paid by him and 


made in good faith.*® 


VENDOR AND PURCHASER 


A purchaser 


the value of the land he actually received*? as of the 


44. Shemwell v. Carper, 87 S.W. 


UTA SOE Key. ta SOT: 

45. Himebaugh v. Chalker, 245 N. 
W. 576, 261 Mich. 80. 

46. Breja v. Pryne, 64 N.W. 669, 
94 Iowa 755. 

47. Lawson v. Vernon, 80 P. 559, 
38 Wash. 422, 107 Am.S.R. 880. 

43. Cartin v. Hammond, 24 P. 627, 
10 Mont. 1. 

49. Masson v. Swan, 6 Heisk. 


(Tenn.) 450; Bendix v. Ross, 238 N. 
W. 381, 205 Wis. 581. But see Thomp- 
son v. Elliott, 28 Ind. 55 (holding that 
an oral contract of rescission provid- 
ing for a sale of the property ata 
future date being void as within the 
statute of frauds and not stipulating 
for a return of the value of the im- 
prevements, the purchaser could not 
recover therefor). 


[a] Purchasers under unenforce- 
able oral agreement from owners of 
equity of redemption, who have taken 
possession and in good faith made 
extensive improvements, are entitled 
in equity to compensation for the im- 
provements, and the owners of the 
equity of redemption should be allow- 
ed to redeem from such equitable lien 
by the payment of the amount there- 
of, with interest from the date of the 
judgment within a reasonable time to 
be fixed by the judgment, with no de- 
duction for rents and profits accruing 
after judgment. Schneider v. Reed, 
101 N.W. 682, 123 Wis. 488. 


50. Bendix v. Ross, 238 N.W. 381, 
205 Wis. 581. 


51. Cross references: 


Abatement in purchase price for de- 
aeoney in acreage see supra §§ 754— 
760. 

Offsetting overpayment in action by 
vendor see supra § 1449. 

Right to recover for overpayment see 
supra § 1575. 

52. Lang v. Merbach, 105 N.W. 415, 
96 Minn. 431 (holding that, where 
there is a misrepresentation as to 
acreage, the vendor is liable, at the 
specified price per acre, for the dif- 
ference between the actual amount 
and the amount represented); Taylor 
v. Hill, (Tex:Commn.App.) 221 S.W. 
267 [rev (Civ.App.) 183 S.W. 836]; 
Gillispie v. Gray, (Tex.Civ.App.) 214 
S.W. 730. 

[a] In Louisiana (1) on partial 
conviction, the relative value at the 
time of the sale of the part from 
which the purchaser was evicted, if 
shown by the evidence, should be con- 
sidered under Civ. Code § 2514, but 
equality of value can be presumed 
only in cases where there is no proof 
‘of relative value. Bonvillain v. Bo- 


. 


denheimer, 42 So. 273, 117 La. 793. 
(2) Under this provision of the code, 
where, in case of eviction of a part 
of land sold, the sale is not canceled, 
the value of the evicted part only is 
to be reimbursed, according to its es- 
timate proportionably to the total 
price of the sale. Smith v. Corcoran, 
7 La. 46. 


53. Kean vy. Landrum, 52 S.H. 421, 
(2 8:6. 556; Gillispiei v.1Graysn Chex: 
Civ.App.) 214 S.W. 730; Lindsay v. 
Vogelsang, (Tex.Civ.App.) 179 S.W. 
58; Hayes v. Goddard, 21 B.C. 389. 

54. Becthold v. King, 158 N.W. 
910, 1384 Minn. 105. 

[a] Illustration.—In an action to 
recover an excess of money paid by 
plaintiff to his brothers and sisters 
known to be living for their shares 
in a farm, it appearing that an ab- 
sent brother thereafter appeared and 
compelled plaintiff to pay for his 
share, it was held that recovery need 
not be adjusted on the possibility that 
an absent sister was alive, since, un- 
til damnified, plaintiff had no claim 
to a return of money paid on the as- 
sumption that she was dead. Bect- 
hold v. King, 158 N.W. 910, 134 Minn. 
LOD: 

55. Running of interest in action 
for damages see infra § 1700. 

56. Goodrich-Lockhart Co. vy. Sears, 
agi0) BY. 91: 

; 57. Ala.—Flinn v. Barber, 64 Ala. 

93. 


Ark.—Shelton v. Ratterree, 181 S. 
W. 288, 121 Ark. 482. 


Idaho.—Sorensen v. Larue, 278 P. 
1016, 47 Idaho 772 [cit Cyc]. ( 

La.—Marsh v. Lorimer, 113 So. 808, 
164 La. 175; McMillan v. Lorimer, 113 
So. 812, 164 La. 185. 


N.Y.—Weigel v. Cook, 142 N.E. 444, 
237 N.Y. 136. 


Tex.—Harris County Inv. Co. v. Da- 
vis, (Civ.App.) 230 S.W. 761; McDon- 
ald v. Whaley, (Civ.App.) 228 S.W. 313 
[mod on other grounds (Commn.App.) 
244 S.W. 596]; Rascoe v. Myre, (Civ. 
App.) 202 S.W. 780; Lewis v. Wil- 
liams, 91 S.W. 247, 41 Tex.Civ.App. 
464. 


Vt.—Graham vy. Chandler’s Estate, 
38 Vt. 559. 

Va.—Hull v. Watts, 27 S.E. 829, 95 
Va. 10 (for deficiency in acreage). 


[a] In California, under Civ. Code 
§ 3288, providing that, in case of op- 
pression, fraud, or malice, interest 
may be given in the discretion of the 
jury, it has been held that (1) where 
there was no fraud, or willful con- 
cealment or misrepresentation, inter- 
est on money paid by the purchasers 
is recoverable only from the date of 


date of the sale.°* 
cess has been paid, no recovery will be allowed.°* 


[§ 1634] (4) Running of Interest.°° 
the allowance of interest is discretionary,°® general- 
ly, where the vendor refuses or is unable to perform 
his contract, interest runs from the time the pay- 
ment was made,°*’ but it has been held, on a proper 
case being presented, that interest might be comput- 
ed from the date of rescission of the contract,°* from 
the date of the commission of the act for whieh the 
purchaser rescinded,°®® from the date of the purchase- 
money note or notes,®° from the time of demand and 
refusal to return deposit,®! from the time when the 
deficiency was ascertained,®* from the time when 
the suit was begun,°* from the time of entry of judg- 
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Until there is proof that an ex-— 


Although 


the election to rescind. Taber vy. 
Piedmont Heights Bldg. Co., 143 P. 
319, 25 Cal.App. 222. (2) In the ab- 
sence of an agreement to pay inter- 
est, the law awards interest on money 
only from the time it becomes due, 
and until rescission or a demand for 
repayment nothing was due and in- 
terest was not allowable from the date 
of payment. Hayt v. Bentel, 130 P. 
432, 164 Cal. 680. (3) However, it has 
also been held that the purchaser is 
entitled to interest on the money from 
the date of payment when the con- 
tract is terminated by the fraud of 
the vendor and by reason of such 
fraud the vendee is prevented from 
acquiring the property under the con- 
tract, as the action for money paid 
is in the nature of one for money had 
and received. Yule v. Miller, 252 P. 
733, 80 Cal.App. 609. 


58. Smith v. Treat, 85 N.E. 289, 234 
Ill. 552; Kay v. Curd, 6 B.Mon. (Ky.) 
100; Orr v. Rudolph, 146 A. 187, 106 
N.J.Law 446. 


59. Smith v. Treat, 85 N.E. 289, 234 
Ill. 552 [aff 139 Ill.App. 262]. 


60. Wright v. Wright, 37 Ala. 420 
(holding that, where, on account of 
misrepresentations, the purchaser ob- 
tained an abatement of the price, 
which had been paid by giving notes 
all bearing interest from one day but 
maturing at different times, interest 
on the abatement should be computed 
from the day the notes were dated). 


61. Allen v. Globe Grain, ete., Co., 
104 P. 305, 156 Cal) 286; Turner yw. 
Reynolds, 22 P. 546, 81 Cal. 214. 


[a] Illustrations.—(1) Where the 
purchaser in a contract stipulating 
that, if the title was not made good 
within sixty days after notice of a de- 
fect therein, the cash deposited by him 
should be returned, gave a notice re- 
jecting the title on the ground of de- 
fects specified, and the defects were 
not cured within the sixty days, the 
purchaser could only recover interest 
on the deposit from the date of the 
subsequent demand for its return. 
Allen v. Globe Grain, etc., Co., 104 P. 
305, 156 Cal. 286. (2) Where the con- 
tract provided for the return of the 
deposit, if on examination of the ab- 
stract of title the title did not prove 
to be valid. Turner v. Reynolds, 22 
P. 546, 81 Cal. 214. 


62. Craig v. Dumars, 26 S.W. 748, 
7 Tex.Civ.App. 28 (holding that, under 


an agreement to refund ten dollars ~ 


per acre for any deficiency in the 
acreage, interest ran from the time 
the deficiency was ascertained and not 
from the date of the sale). 


63. McBrayer v. Thomas, 64 S.W. 
906, 23 Ky.L. 1179; Kuykendall v. 
Schell, (Tex.Civ.App.) 224 S.W. 298; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ment,°* or from the time when the vendor was noti- 
fied of the purchaser’s intention to reclaim the mon- 
ey.°° According to some authority, a vendee is not 
entitled to interest during the period he is in posses- 
sion,®*® or from the time when the purchaser became 
liable to the holder of a paramount title for rents 
and profits,** the purchaser’s use of the land during 
possession being considered as equivalent to inter- 
est,°* but, according to other authority on eviction, 
the interest recoverable runs from the time of the 
purchase.*? Where a vendor conveyed a supposed 
number of acres and it was stipulated that, in case 
of a deficiency in acreage, the purchaser was entitled 
to a refund at a specified rate, it has been held that 
no interest should be allowed until the deficiency was 


_ ascertained.7?° 


[§ 1635] j. Appeal and Error.71 On appeal, in 
the absence of the evidence given in the court below, 
the court will presume that every fact stated in the 
petition, material to be proved before the jury, was 
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the trial court on the ground of insufficiency of evi- 
dence unless it appears that on some material point 
there has been an absolute failure of evidence.7? In- 
structions not set out in the record are presumed 
to be correct.** Where the defendant’s record shows 
that certain instructions were requested and not giv- 
en, but fails to show either that no instructions were 
given on the points embraced in the requests, or 
that correct instructions on those points were not 
given, it will be presumed that instructions not stat- 
ed were given on the matter to which the requests 
relate, and that they were correct.75 


[§ 1636] c. Action for Value of Improvements 
and for Other Outlays*—l. Improvements.7® Hx- 
cept where he includes it as an item of recovery in 
an action for the recovery of the purchase money,** 
or as an element of damages in an action for damag- 
es,*8 while the purchaser may, in ‘an action in equity, 
be entitled to compensation for valuable improve- 
ments made by him in good faith,7® he cannot ordi- 


proved.?? 
verdict of the jury which has met 


Donovan v. Hoenig, 146 N.W. 1125, 157 
Wis. 250. 


[a] Tllustrations.—(1) Where the 


-purchase price was deposited with a 


third person to be returned if the 
vendor was unable to perfect title 
within a reasonable time, the purchas- 
er suing for its recovery was held 
entitled, under the circumstances, to 
interest only from the commencement 
of the action. Donovan v. Hoenig, 146 
N.W. 1125, 157 Wis. 250. (2) Where 
the purchasers of land on installment 
payments sued to rescind and recover 
the payments made for the vendor’s 
failure to deliver deeds as required 
by the contract, the court’s ruling in 
allowing interest on recovery from 
the institution of the suit will be sus- 
tained as equitable, where the pur- 
chasers waited several years to bring 
suit for rescission, and in the mean- 
time several of them were in default 
in their payments on the land. Kuy- 
kendall v. Schell, (Tex.Civ.App.) 224 
S.W. 298. 

64. Harris & Hull v. McCarty- 
VaughanrEvans Corporation, 283 P. 
111, 102 Cal.App. 461. 

65. Pino v. Beckwith, 1 N.M. 19. 

66. Fla.—Schultz: v. Freeland, 145 
So. 257. 

Ky.—Grainger v. Jenkins, 160 S.W. 
926, 156 Ky. 257, L.R.A.1915E 404. : 

Neb.—Robinson v. Bressler, 240 N. 
W. 564, 122 Neb. 461. 

N.D.—Skinner v. Scholes, 229 N.W. 
114, 59. N.D. 181; Kicks v. Lisbon 
State Bank, 98 N.W.:408, 12 N.D. 576. 


Or.—Hall v. Catherine Creek .De- 
velopment Co., 153 P. 97, 78 Or. 585, 
L.R.A.1916C 996. 


Tex.—Dunn v. Epperson, (Civ.App.) 
175 S.W. 8387. 


[a] Interest and rental equal.— 
Where payments ona contract to pur- 
ehase land and the rental value are 
substantially equal, the purchaser on 
rescission is not entitled to recover 
interest on payments made. McMone- 
gal v. Fritsch Loan & Trust Co., 289 
P. 91, 76 Utah 179 [den reh 286 P. 635, 
75 Utah 470]. 

{[b] On eviction interest can be 
computed only from the date of evic- 
tion. White v. Tucker, 52 Miss. 145. 


[c] From date of deed under fore- 
closure.—On a bill filed by the gran- 


The appellate court will not disturb a 


the approval of 


tee of land for the return of the pur- 
chase money, with interest, on ac- 
count of his title having been defeat- 
ed by the foreclosure of a prior mort- 
gage, after the conveyance to him, it 
was held that interest should only 
have been calculated from the date of 
the master’s deed under the decree of 
foreclosure, and not from the date of 
ae purchase. Ohling v. Luitjens, 32 
LUN BER 


67. Wickliffe v. Clay, 1 Dana (Ky.) 
585; Thompson’s Ex’r v. Guthrie’s 
sane 9 Leigh (36 Va.) 101, 33 Am. 
DP. 22/5. 


68. White v. Tucker, 52 Miss. 145. 
69. Simpson v. Belvin, 37 Tex. 674. 
[a] In Georgia it has been held 


that, in an action on a deed with a 
warranty of title, the interest should 
be computed from the date of evic- 
tion, but that the rule was different 
in actions on bonds for title, where in- 
terest from the date of purchase is 
proper. Martin v. Wright, 21 Ga. 504. 


70. Meriwether v. Lewis, 9 B.Mon. 
Gaya 163: 


71. Generally see Appeal and Er- 
ror 3. C.J. p 256. 

72. Pino v. Beckwith, 1 N.M. 19. 

73. Gwynne v. Ramsey, 92 Ind. 414. 

fa] Reason for rule.—The weight 


of evidence and the credibility of wit- 
nesses are questions peculiarly within 
the province of the jury. Gwynne vy. 
Ramsey, 92 Ind. 414. 

74. Ford v. Stroud, 64 S.E. 1, 150 
NiC. 362. 

75. Linton v. Allen, 28 N.E. 780, 
154 Mass. 432. 

76. Cross references: 

Generally see Improvements 31 C.J. 

p 305 

Purchaser’s right to compensation for 
improvements generally see supra 

§§ 808, 809. 

Rents and profits as: 

Limiting amount of recovery for 
improvements generally see Im- 
provements § 52. 

Affected by improvements made by 
purchaser see supra § 792. 

Right of purchaser to recover for im- 
provements on land other than that 

actually sold him see supra § 809. 


77. See supra § 1632. 
*By JOHN F. MCDONALD (8§ 1636-1644). 


narily recover at law.®°® 
What must be shown. In order to maintain a suit 


78. See infra § 1700. 


79. U.S.—Bright v. Boyd, 4 F.Cas. 
No. 1,875, 1 Story 478. 


ay wine v. Shinholster, 14 Ga. 


Ky.—Hawkins v. Beal, 4 Dana 4. 


N.Y.—Gibert v. Peteler, 38 N.Y. 165, 
97 Am.D..785, 6 Transcr.A. 329. 


N.C. 96, 80 Am.S.R. 783, 53 L.R.A. 
; Casey v. Cooper, 6 S.H. 653, 99 
N.C. 395; Abea v. Griffin, 22 N.C. 9 
Tenn.—Rhea v. Allison, 3 Head 176; 
Humphreys v. Holtsinger, 3 Sneed 228; 
Herring & Bird v. Pollard’s Ex’rs, 4 
Humphr. 362, 40 Am.D. 653. 
Tex.—Weil v. Martinez, 
116, 57 Tex.Civ.App. 440. 


fa] Basis of recovery.—‘If enti- 
tled to recover at all, it must be upon 
the ground that equity will, under 
certain circumstances, relieve against 
a forfeiture.’”?’ Quinlan v. St. John, 
an P. 149, 203 P. 1088, 28 Wyo. 91, 

[b] Scope of relief.—If a party is 
put in possession of land by the own- 
er, upon an invalid or verbal sale, 
which the owner fails or refuses to 
complete, and, in the expectation of 
the performance of the contract, pays 
the purchase money, and makes im- 
provements, a court of equity will di- 
rectly and actively, on a bill filed 
against the owner for an account, 
made compensation to the full value 
of all the improvements to the extent 
they have enhanced the value of the 
land, deducting rents and profits, and, 
to effect that end, will hold the land 
as subject to a lien therefor. Rhea vy. 
Allison, 8 Head (Tenn.) 176. 

80. Ga.—Barnes v. Shinholster, 14 
Ga. 131. i 

Ky.—Shreve v. Grimes, 5 Litt. 220, 
14 Am.D. 117. 

N.J.—Smith v. Smith, 28 N.J,.Law 
208, 78 Am.D. 49. 

N.Y.—Gillet vy. Maynard, 5 Johns. 
85, 4 Am.D. 329. 

Ohio.—Welsh vy. Welsh, 5 Ohio 425. 

Tenn.—Mathews Vv. Davis, 6 
Humphr. 324. 

[a] “Such claim can only be as- 
serted defensively, where the vendor 
by exercising the right of rescission 
has clothed the purchaser with the 


124 S.W. 


1540 [66 C.J.] 


in equity for such improvements, the purchaser 
must plead facts which show that he is entitled to 
compensation for the alleged improvements.*' Thus 
a purchaser seeking to recover compensation for 
improvements by a proceeding in equity must show 
that the improvements enhanced the value of the 
property,** and he may be required to show that 
he has comphed with the terms of the agreement on 
his part,**® although the purchaser need not show 
that the vendor has disposed of the property.** 


[§ 1637] 2. Other Outlays.5® A party purchasing 
with warranty of title may recover, by a proceeding 
in equity, money necessarily expended by him in re- 
moving an adverse title or claim;*® and it has aiso 
been held that, in a proper ease, he may recover 
at law.°* But it has also been held that a purchaser 
under a deed without covenants of warranty cannot 
so recover such a payment,** except in case of 
fraud,*® or where the facts give rise to an implied 
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ay ee, 
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assumpsit;%° and notwithstanding covenants of war- 
ranty, the purchaser cannot recover as against an in- 
nocent third person sums expended in clearing an 
outstanding encumbrance;°! nor is a purchaser, who 
has paid a sum of money to the wife of the vendor 
as dower with notice that a judgment for the pur- 
chase had been assigned for value to a third person, 
entitled to deduct such sum when the assignee seeks 
to enforee the judgment.®? Where the claim of a 
third person does not constitute a cloud on the land 
which is to be conveyed, the purchaser is not en- 
titled to reimbursement for money he pays to ex- 
tinguish such claim.°* 


Voluntary payment. A purchaser who voluntarily 
pays a judgment against his vendor which was not 
a lien on the property purchased is not entitled to 
any relief against his vendor®* or those taking under 
him.®® Similarly, a purchaser who voluntarily ex- 
pends money in curing a defect. which he discovers 


correlative right to be restored to his 
Status.’’ Lytle v. Scottish American 
Mortg. Co., 50 S.E. 402, 122 Ga. 458, 
468. 

{b] Purchaser in possession under 
parol agreement, who makes improve- 
ments upon the premises, cannot re- 
cover their value in an action at law 
on the refusal of the vendor to ful- 
fill hts contract. Smith v. Smith, 28 
N.J.Law 208, 78 Am.D. 49. 


[e] Assumpsit.—A purchaser can- 
not maintain assumpsit against the 
vendor to recover compensation for 
improvements. Welsh y. Welsh, 5 
Ohio 425; Mathews v. Davis, 6 
Humpbhr. (Tenn.) 324. 


{d] Ejectment or other possessory 
action.—(1) Where the contract of 
sale has been repudiated as being void 
under the statute of frauds, the pur- 
chaser may, in an action of ejectment 
or other possessory action against him 
to recover the land, claim an allow- 
ance for improvements. Glass v. 
Hampton, (Ky.) 122 S.W. 803; Puck- 
ett v. Blakeman, 13 Ky.L. 141. (2) 
However, one who buys Jand knowing 
the title to be defective buys at his 
own risk, and is not entitled, in an ac- 
tion of ejectment by the rightful own- 
er, to recover the value of improve- 
ments placed on it. North v. Bunn, 
Sots Hy ae Ag eSNG. phOGi Lass iy. 
Brooks, 34 S.E. 228, 125 N.C. 129 [mod 
on other greunds 37 S.E. hol al feNiee 
119]; Walker v. Quigg, 6 Watts (Pa.) 
87, oui Am.D. 452. (3) Right to recoyv- 
er for improvements in ejectment gen- 
erally see Ejectment §§ 390, 391. 


Right to recover for improvements 
in action of trespass to try title see 
Trespass to Try Title § 95. 


81. Quinlan v. St. John, 201 P. (149, 
203 P. 1088, 28 Wyo. 91. 


[a] Reason for rule.—The plead- 
ing of facts on which the purchaser 
relies as a basis for an action to re- 
cover for improvements is necessary 
so that the court can say what the 
equity of the case is. Quinlan v. St. 
Pla 201 P. 149, 203 P. 1088, 28 Wyo. 


[b] Petition must show facts.— 
“The -circumstances sufficient to in- 
voke the aid of a court of equity must 
be shown by the petition.” Quinlan v. 


St. John, 201 P. 149, 208 P. 1088, 28 
Wyo. 91, 104. 
[ec] Demurrer to petition properly 


sustained.—Quinlan v. St. John, 201 
P. 149, 208 P. 1088, 28 Wyo. 91. 


82. Quinlan vy. St. John, supra. 
83. Cave v. Osborne, 79 N.E. 794, 


193 Mass. 482. 

“It was equally necessary for him 
to show that he was himself in no de- 
fault, or . . . that the transaction 
failed because of the deféndant’s fault 
and not by reason of the plaintiff's 
own neglect.’ Cave v. Osborne, su- 
pra. 

84 Heeb v. Codifer & Bonnabel, 
LLOCSO 1785 262) a. 139. 


{a] Thus, where the vendor can- 
celed a sale agreement for failure to 
make payments and denied the pur- 
chaser’s right to improvements, it was 
not necessary for the purchaser suing 
for their value to show that the ven- 
dor had disposed of the property. 
Heeb vy. Codifer & Bonnabel, 110 So. 
178, 162 La. 139. 


85. Right to recover amount paid 
for adverse title or claim generally 
see supra §§ 779-783. 


86. Ga.—Martin v. Atkinson, 7 Ga. 
228, 50 Am.D. 403. 


Kan.—Missouri, ete., R. Co. v. Pratt, 
67 P. 464, 64 Kan. 118. 


Mich.—Cummings v. Callahan, 62 
N.W. 136, 104 Mich. 76. 


Britton, 


iM isSs.—Dyer v. 53 Miss. 


Tex.—West v. El Campo Land Co., 
(Civ.App.) 32 S.W. 424. 


Vt.—Downer v. Fox, 20 Vt. 388. 


[a] Payment of vendor’s lien by 
purchaser for his own proteciion.— 
Fulkerson v. Taylor, 41 S.E. 863, 100 
Va. 426. 


87. See cases infra this note. 


[a] Assumpsit.—(1) Assumpsit, 
being in its nature an equitable reme- 
dy, and applicable to circumstances 
where defendant ought, in equity and 
good conscience, to pay money which 
is not recoverable in debt or covenant, 
will lie against a covenantor to recov- 
er money paid by the purchaser to buy 
in an outstanding paramount title or 
lien; nor is an actual eviction neces- 
sary, but a constructive or equitable 
eviction is sufficient. Kirkpatrick v. 
Miller, 50 Miss. 521, 527. (2) And it 
is not necessary that there be an ac- 
tual eviction of the purchaser before 
the action will lie, a constructive or 
equitable eviction being sufficient. 
Kirkpatrick v. Miller, supra. (3) 
“The doctrine rests upon this footing: 

. the vendee by timely interpo- 
sition, has bought in a title or encum- 
brance and has thereby kept the coyv- 
enant of the.vendor unbroken.” Kirk- 


patrick v. Miller, supra. 


[b] In suit by true owner.—When 
a bona fide possessor or purchaser of 
an estate pays money in discharge of 
an existing encumbrance on the es- 
tate, without notice of any infirmity 
in his title, he is entitled to be reim- 
bursed the money so paid by the true 
owner, seeking to recover the land 
from him. Walker v. Lawler’s Heirs, 
45 Tex. 532. 


88. Woodford v. Leavenworth, 14 
Ind. 311; Jobe v. O’Brien, 2 Humphr. 
(Tenn.) 34. 

[a] Where there is no warranty 
and no fraud, a purchaser has no 
claim on his vendor for money ex- 
pended in discharging encumbrances 
on the land purchased. Jobe v. 
O’Brien, 2 Humphr. (Tenn.) 34. 


89. Woodford v. Leavenworth, 14 
indavodat. 

90. Woodford v. Leavenworth, su- 
pra. 

91. Wyatt v. Brown, 42 N.E. 948, 


14 Ind.App. 232. 

[a] Thus, where a purchaser gives 
his promissory note as part payment 
of the purchase price to the vendor, 
who transfers the note to an inno- 
cent third person for value, the pur- 
chaser cannot set up the amount he 
expends in clearing an outstanding 
encumbrance when he is sued on the 


note. Wyatt v. Brown, 42 N.E. 948, 14 
Ind.App. 232. 
92. 


Berry v. Protestant Episcopal 
Church Convention, 7 Md. 564. 


{a] Notwithstanding covenant to 
convey free of all encumbrances, the 
rule stated in the text is applicable. 
Berry v. Protestant Bpiscopey Church 
Convention, 7 Md. 564 


93. Newland v. Schriver, 
(2d) 963, 230 Ky. 304. 


£9) SS. We 


et ie Mills v. McDaniels, 59 Mo.App. 
95. Brown v. Connell, 12 S.W. 267, 


89 Ky. 235, 11 Ky.L. 427, 


[a] Thus, where a purchaser vol- 
untarily pays a judgment against his 
vendor as part of the purchase price, 
he is not entitled to reimbursement 
from prior purchasers for good con- 
sideration from the same vendor, and 
this notwithstanding the prior con- 
veyance was intended to defeat the 
vendor’s creditors provided they were 
barred from questioning it due to the 
running of the statute of limitations. 
Brown v. Connell, 12 S.W. 267, 89 Ky. 
235, 11 Ky.L. 427. 


For later cases, developments and changes in the law see Annotations, same title and section number, ° 
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in the title cannot recover the amount so expended 
from the representatives of his vendor.?® 


Default of purchaser. In conformity with the gen- 
eral rule refusing to the purchaser of land recovery 
of purchase money paid when he is, himself, in 
default,?’ and in accordance with the rule barring 
an action for the recovery of money expended for 
improvements by a purchaser who is in default,?§ 
a purchaser in default cannot maintain an action to 
recover for other expenditures made by him.®? 


96. Nance v. Elliott, 38 N.C. 408. 


{a] Thus, where a purchaser of 
land, having ascertained a defect in 
the title, supplies it from his own 
means, and thereafter the vendor re- 
covers judgment on the bond of the 
purchaser, which the latter pays, he 
cannot, after the death of the vendor, 
compel his executors to repay the 
money so recovered. Nance v. Elliott, 
38 N.C. 408. 


97. See supra §§ 1577-1581. 
98. See supra § 809. 
99. Golly v. Grinnell College Foun- 


dation, 213 N.W. 252, 204 Iowa 319; 
Friedland v. Argentor Holding Cor- 
porations, 211 N.Y.S. 896, 214 App. 
Div. 242; Feingold -v. Scardaccione, 
187 N.Y.S. 68; Shamlian vy. Waxman, 
80 Pa.Super. 73. 


[a] Thus (1) where the buyer of 
land did not rescind the contract on 
account of the seller’s failure to de- 
liver posSession of the premises on 
the date agreed, but appeared at the 
time and place provided for in the 
contract for delivery of the deed, and 
asked for an adjournment of passing 
of title to give him time to obtain the 
money which he was required to pay 
on delivery of the deed, he thereby 
kept the contract alive for the bene- 
fit of both parties, and, having failed 
to appear at the adjourned date, when 
the seller was ready to deliver the 
deed, the buyer is not entitled to 
bring amt action to recover the cost of 
Searching the title, having breached 
the contract himself. Feingold v. 
Scardaccione, 187 N.Y.S. 68. (2) 
Where the purchaser of land paid a 
specified sum down, which was to be 
forfeited as liquidated damages on 
default, and later paid the amount re- 
quired by the contract for extension 
of time within which to take title, 
which amount was to be applied on 
the purchase price, on refusal to com- 
plete the deal, he could not maintain 
an action to recover back the amount 
paid for such extension., Friedland 
v. Argentor Holding Corporations, 211 
NvY.S. 896, 214 App Div. 242: (3) 
Where a purchaser is not in a posi- 
tion to demand an abatement of the 
purchase price for a shortage of acre- 
age in the land he has agreed to pur- 
chase, he cannot, on the vendor’s ex- 
ercise of his right to forfeit the con- 
tract, maintain an action to recover 
sums expended for taxes, interest, or 
‘repairs. Golly v. Grinnell College 
Foundation, 213 N.W. 252, 204 lowa 
319. (4) Where the purchasers fail- 
ed to prepare and tender a deed in ac- 
cordance with the provisions of their 


agreement, they could not recover 
back their expenses in an_ action 
brought for that purpose. Shamlian 


v. Waxman, 80 Pa.Super. 73. 


1. Cross references: 

Enjoining enforcement of judgment 
where there has been want or fail- 
ure of consideration generally see 
Judgments § 718. 


Distinction between executed and ex- 
ecutory contracts with regard to 
granting injunctive relief see In- 
junctions § 111. 
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Failure of consideration as ground 
for granting injunctive relief see 
Injunctions §§ 106-112. 

2. U.S.—Williams v. Neely, 134 F. 

TEMG CCAR Iai: OO piuabveA. nace 
Ala.—Kelly v. Allen, 34 Ala. 663; 

Magee v. McMillan, 30 Ala. 420; Wal- 

ton v. Bonham, 24 Ala. 513; Elliot v. 

Boaz, 9 Ala. 772; Andrews v. McCoy, 

8 Ala. 920, 42 Am.D. 669. 
Ind.—Oldfield v. Stevenson, 1 Ind. 

153; Buell v. Tate, 7 Blackf. 55. 
Ky.—Luckett v. Triplett, 2 B.Mon. 

39; Collins v.. Fitzpatrick, 6 J.J. 

Marsh. 67; Fishback v. Williams, 3 

Bibb 342. 

Miss.—Bellamy v. Shelton, 26 Miss. 

250; Wailes v. Cooper, 24 Miss. 208. 
N.Y.—Abbott v. Allen, 2 Johns.Ch. 

519, 7 Am.D. 554; Douglass v. Viele, 

3 Sandf.Ch. 439. 

N.C.—Foster v. Craige, 37 N.C. 533. 

Or.—Guthrie v. Thompson, 1 Or. 

By 


35 


Tenn.—Boyer v. Porter, 1 Overt. 


258. 

Tex.—Broocks v. Lee, 102 S.W. 777, 
46 Tex.Civ.App. 372. 

Va.—Pack v. Whitaker, 65 S.E. 496, 
110 Va. 122; Quesnel v. Woodlief, 2 
Hen.&M. (12 Va.) 173 note. 


W.Va.—Boges v. Harper, 31 S.E. 
943, 45 W.Va. 554; Nelson v. Phares, 
10 S.E. 398, 33 W.Va. 279. 

[a] Limitation on vendor.—“A 
court of equity will limit him [the 
vendor] to those rights of which he 
could conscientiously avail himself.” 
Bellamy v. Shelton, 26 Miss. 250, 252. 


{b] Deficiency in quantity.—(1) 
In a proper case a purchaser may be 
entitled to equitable relief against a 
deficiency of quantity in the land 
sold. Quesnel v. Woodlief, 2 Hen.& 
M. (12 Va.) 173 note; Boggs v. Har- 
per, 31 S.E. 9438, 45 W.Va. 554. (2) 
Thus a court of equity will grant re- 
lief to a purchaser of land against a 
deficiency in quantity where there 
was fraud or misrepresentation on 
the part of the vendor. Boggs v. 
Harper, supra. (3) Similarly, a pur- 
chaser may be entitled to equitable 
relief for a deficiency in the quantity 
of land due to an honest mistake of 
both parties as to the quantity of 
land in a particular tract. Quesnel 
v. Woodlief, supra. (4) For example, 
where both parties were honestly 
mistaken in supposing a tract to con- 
tain eight hundred acres, which in 
fact contained only six hundred, the 
purchaser was allowed to enjoin the 
collection of that portion of the pur- 
chase money represented by the de- 
ficiency, although he had accepted a 
deed containing the words “more or 
less.” Quesnel v. Woodlief, supra. 
(5) But equity will not interfere to 
relieve for a deficiency of quantity 
where the parties intended a contract 
of hazard, or where the purchaser’s 
remedy is complete at law. See in- 
fra note 6 [d](2). 

{c] Insolvency of vendor.—(1) In- 
solvency of the vendor may furnish 
a ground for equitable relief in favor 
of the purchaser. Walton v. Bonham, 
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[§ 1638] D. Equitable Relief against Collection of 
Purchase Money'—1. In General. A purchaser may, 
in a case calling for application of equitable prin- 
ciples, have the right to invoke equitable relief as 
against his vendor who is proceeding to collect the 
purchase money,? and in the enforcement of such 
right may not only enjoin such proceedings,’ but may, 
in accordance with general rules,* in a proper ease, 
also enjoin a Judgment at law against the purchaser 
for the purchase 


money.® On the other hand, equi- 


24 Ala. 513; Luckett v. Triplett, 2 B. 
Mon. (Ky.) 39; Collins v. Fitzpatrick, 
6 J.J.Marsh. (Ky.) 67. (2) Where a 
purchaser of land who seeks equita- 
ble relief against proceedings to col- 
lect the purchase money relies on the 
insolvency of his vendor, an official 
return of nulla bona is prima facie 
evidence of such insolvency. Collins 
v. Fitzpatrick, supra. (3) Insolvency 
of grantor as ground for injunction 
by purchaser see Injunctions § 107. 


_ [d] Fraud and eviction.—(1) One 
induced to purchase land by the 
fraudulent representations of the 


vendor, in relation to the title, may 
be entitled to equitable relief against 
the collection of the purchase money 
Where such purchaser himself is not 
at fault (Walton v. Bonham, 24 Ala. 
513; Younge v. Harris, 2 Ala. 108; 
Welch v. Watkins, 2 N.C. 369), (2) 
and this relief may be available be- 
fore eviction (Younge v. Harris, su- 
pra). (3) Notwithstanding authority 
to the contrary (see infra note 6 [e]), 
(4) it has been held that, even in the 
absence of fraud and eviction, the 
purchaser may be entitled to equita- 
ble relief against the collection of the 
purchase price where the title to the 
land is questioned by suit or where 
the vendor’s title is clearly shown to 
be defective (Harvey v. Ryan, 53 S.W. 
7, 59: W.Va. 134,115 Am.S.R. 897,.7 T. 
R.A.N.S. 445 and note), (5) or where 
the vendor’s power of disposition has 
been restricted and there exist no 
covenants of warranty between him 
and his purchaser (Gray v. Ward, 
(Tenn.Ch.A.) 52 S.W. 1028). (6) 
Further, actual eviction may not be 
necessary to entitle a purchaser of 
land to equitable relief against pro- 
ceedings for the collection of the 
purchase money. Green v. McDonald, 
21 Miss. 445. (7) It may be sufficient 
to show that, while he was in posses- 
sion of the land, a judgment in eject- 
ment was rendered against him 
(Green v. McDonald, supra); (8) 
nevertheless, he may be required to 
show danger of eviction (Brooks v. 
Lee, 102 S.W. 777, 46 Tex.Civ.App. 
372). (9) Fraud and mistake as 
ground for injunction generally see 
Injunctions § 113. (10) Eviction un- 
der paramount title as ground for in- 
junction by purchaser see Injunctions 


§ 

[e] In Georgia the city court has 
jurisdiction of the proceeding. Nor- 
soe v. Graham, 60 S.E. 1049, 130 Ga. 

3. See Injunctions §§ 106-112. 

4. See Judgments § 718. 

5. See cases infra this note. ° 

[a] Thus (1) equity will enjoin a 
judgment at law against the purchas- 
er for the purchase money when the 
vendor is unable to convey the title 
contracted for at the time set for per- 
formance (Blanks v. Walker, 54 Ala. 
117; Lewis v. Bibb, 4 Port. (Ala.) 84; 
Smith v. Pettus, 1 Stew.&P. (Ala.) 
107; Addleman v. Mormon, 7 Blackf. 
(Ind.) 31; Hays v. Tribble, 3 B.Mon. 
(Ky.) 106; Haggin v. Oliver, 5 J.J. 
Marsh. (Ky.) 237; McGee v. Carrico, 
Hitt:Sel. Cas. “(ky,)' =393'" Dorsey! yy, 
Hobbs, 10 Md. 412; Harris vy. Bolton, 
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table relief may be denied to a purchaser who fails 
to present a case calling for the peculiar relief af- 


forded by courts of equity.® 


Doing equity.’ 


equity for an unreasonable time.® 
[§ 1640] 3. Parties. 


8 Miss. 167; Welch v. Watkins, 2 N.C. 
869; Moore v. Cook, 4 Hayw. (Tenn.) 
84; Grantland v. Wight, 5 Munf. (19 
Va.) 295) (2) or at the time of the de- 
cree (Mays v. Swope, 8 Gratt. (49 
Va.) 46). (3) But the fact that the 
vendor had not a good title previous 
to the time set for performance will 
not cause a court of equity to enjoin 
a judgment for the purchase money 
unless the insolvency of the vendor is 
“onda Blanks v. Walker, 54 Ala. 


6 See cases infra this note. 


[a] Defect of latent character.— 
Where the purchaser has been put 
in possession of the land under a deed 
with covenants of warranty, he is 
presumed to have inspected the title 
and received the title papers, and he 
is not entitled to equitable relief for 
defective title where he cannot show 
a defect of a latent character. Payne 
v. Cabell, 7 T.B.Mon. (Ky.) 


{b] Ignorance of legal effect of 
known facts affecting the title is not 
such a mistake or ignorance of a ma- 
terial fact which will give the pur- 
ehaser a right to equitable relief 
against the collection of the purchase 
money. Burns v. Hamilton, 33 Ala. 
210, 70 Am.D. 570. 


[ec] Where there is no actual pros- 
ecution of paramount title or encum- 
brance, the insolvency or nonresi- 
dence of the vendor will not, when 
coupled with the mere existence of 
such title or encumbrance, give to the 
purchaser a right to equitable relief. 
aye nine ton v. Curd & Co., 22, Ark. 

THE 


{d] Deficiency in quantity.—(1) 
A purchaser cannot come into equity 
to obtain compensation, or an abate- 
ment of the price, on account of a de- 
ficiency in the quantity of the land, 
where his remedy is complete at law. 
Kelly v. Allen, 34 Ala. 663. (2) Hq- 
uity will not interfere on account of 
a surplus or a deficiency in the land 
sold, where both parties clearly in- 
tended a contract of hazard. Citi- 
zens’ State Bank v. Jones, 131 So. 369, 
100 Fla. 1492. (3) Purchaser’s right 
to relief in case of deficiency due to 
fraud or mistake see supra note 2 
[b] (2). 

[e] Fraud and eviction.—(1) In 
the absence of fraud or eviction, the 
purchaser having a remedy at law 
on the covenants in his deed or a bond 
for title is ordinarily not entitled to 
equitable relief against the collection 
of the purchase money (Blanks vy, 
Walker, 54 Ala. 117; Alexander v. 
McCauley, 22 Ark. 553; Barkhamsted 
vy. Case, 5 Conn. 528, 13 Am.D., 92; 
Wiley v. Fitzpatrick, 3 J.J.Marsh. 
(Ky.) 582; Wofford v. Ashcraft, 47 


Before complainant will be award- 
ed relief of this character, he must do equity.® 


[§ 1639] 2. Time To Sue. Equitable relief against 
the collection of purchase money will be refused 
where the purchaser delays asserting his rights in 


Under general rules,!° all 
persons interested in the result of proceedings to re- 
lieve the purchaser from the collection of the pur- 
chase money should be made parties.t* 
an infant purchaser who procured his guardian to 
execute the guardian’s individual note for the pur- 


VENDOR AND PURCHASER 


chase money,‘? 


[§§ 1638-1641 


a principal who sold the land 


through his agent,1? and the personal representatives 


of a deceased joint purchaser*? have been held to 


be necessary parties to proceedings in which pur- 
chasers of land seek equitable relief. 


[§ 1641] 4. Pleading. In accordance with general 


rules,’® the pleadings of a purchaser seeking equi- 
table relief must contain allegations which will war- 
rant the court in granting the relief asked for,t® and 


the allegations must not be objectionable for vague- 


Accordingly, 


Mass. 641; Mitchell v. McMullen, 59 
Mo. 252; Connor v. Eddy, 25 Mo. 72, 
75; Jones v. Stanton, 11 Mo. 433; Ab- 
bott v. Allen, 2 Johns.Ch. (N.Y.) 519, 
7 Am.D. 554; Banks v. Walker, 2 
Sandf.Ch. 344, 3 N.Y.Leg.Obs. 340 [aff 
3 Barb.Ch. 438]; Topp’ v. White, 12 
Heisk. (Tenn.) 165; Young v. Butler, 
1 Head (Tenn.) 640; McNew v. Walk- 
er, 3 Humphr. (Tenn.) 186; Demaret 
v. Bennett, 29 Tex. 262; Beale v. Sew- 
eley, 8 Leigh (35 Va.) 658; Maynard 
v. Moseley, 3 Swanst. 651, 36 Reprint 
1009), (2) particularly where the ven- 
dor is solvent (Blanks v. Walker, 54 
Ala. 117; Young vy. Butler, 1 Head 
(Tenn.) 640), (3) although it has 
been held that the purchaser may be 
entitled to relief in the absence of 
fraud and before eviction where title 
to the land is questioned by a pending 
suit or title is clearly shown to be 
defective, or where there are no cove- 
nants (see supra note 2 [d](4). 


[f] Failure of vendor’s wife to 
release dower.—Where the purchaser 
brings a suit for title and obtains a 
decree therefor, he cannot resist pay- 
ment on the ground of the failure of 
the vendor’s wife to relinquish her 
dower in the land purchased. Burn- 
ham v. Oldham, 7 T.B.Mon. (Ky.) 652. 


an In general see Equity §§ 151- 


As condition precedent to procur- 
ing injunction see Injunctions § 51. 


8. McGee v. Carrico, Litt.Sel.Cas. 


(Ky.) 393; Childs v. Lockett, 31 So. 
751, 107 La. 270; Nelson v. Phares, 
10 S.E. 398, 33 W.Va. 279. 


[a] Rule applied.—(1) A purchas- 
er may be required to give up a bond 
for title. McGee v. Carrico, Litt.Sel. 
Cas. (Ky.) 393. (2) A purchaser who 
has not paid anything on the purchase 
price may be denied equitable relief. 
Childs v. Lockett, 31 So. 751, 107 La. 

70. 


9. Smallwood v. Hatton, 4 Md.Ch. 
95; Roach v. Rutherford, 4 S.C.Hq. 
126, 6 Am.D. 606. 


[a] Tllustration.—A court of eq- 
uity will not relieve a purchaser from 
his confessed judgment for the pur- 
chase money when he permits many 
years to elapse without objection to 
an alleged defect in the vendor’s ti- 
tle. Roach v. Rutherford, 4 S.C.Eq. 
126, 6 Am.D. 606. 


10. See Hquity §§ 253-356; Injunc- 
tions §§ 469-495. 


11. Crawford v. McDaniel, 1 Rob. 
(40 Va.) 478. And see cases infra 
this section. 


12. Smith v. Todd, 5 J.J.Marsh. 
(Ky.) 7. 
[a] Where bill brought by guard. 


ness or uncertainty.'* 

Particular allegations. In an equitable proceeding 
whereby a purchaser of land seeks reef against 
his vendor, the bill or complaint must allege, depend- 
ing on the particular ground relied on, either the in- 
solvency of the vendor,'* the vendor’s residence with- 


ian of purchaser.—Smith v. Todd, 5 
J.J.Marsh. (Ky.) 7 


13. Davis v. Peake, 2 A.K.Marsh. 
(Ky.) 543. 
[a] Rule applicable even though 


the purchase-money pond was made 
payable to the agent. Davis v. 
Peake, 2 A.K.Marsh. (Ky.) 543. 

14. Crawford v. McDaniel, 1 Rob. 
(40 Va.) 448. 
_ 15. See Equity §§ 389-452; 
junctions §§ 528-559. 

16. U.S.—Patton v. Taylor, 7 How. 
132, 12 Li Wd, 637; Boyce’s, Beers ve 
Grundy, 3) Pet. 210, 7°L: bd. 655. 


Ala.—Wray’s Adm’rs v. Furniss, 27 


In- 


Ala. 471; Graham vy. Tankersley, 15 
wine 634; Smith v. Robinson, 11 Ala. 


Ga.—McGehee v. Jones, 10 Ga. 127. 


Ind.—Wimberg v. Schwegeman, 97 
Ind. 528; Browning v. Clymer, i Ind. 
579, Smith 298. 


Ky.—Vance v. House’s Heirs, 5 B. 
Mone... 535 Luckett v. Triplett’s 
Adm’r, 2 B.Mon. 39; Wiley v. Fitz- 
patrick, 3 J.J.Marsh. 582. 

Md.—Dorsey v. Hobbs, 10 Md. 412; 
Smallwood v. Hatton, 4 Md.Ch. 95. 


Miss.—Wofford v. Ashcraft, 47 
Miss. 641; Green vy. McDonald, 21 
Miss. 445; Harris v. Bolton, 8 Miss. 
167: Simmons vy. Lard, 1 Miss. 159; 
Williamson y. Raney, Freem. 112. 

Mo.—Jones v. Stanton, 11 Mo. 433. 

N.C.—Welch v. Watkins, 2 N.C. 369. 

Or.—Britt v. Marks, 25 P. 636, 20 
es 223; Guthrie v. Thompson, 1 Or. 

Tenn.—Young v. Butler, 1 Head 
640; Senter v. Hill, 5 Sneed 505. 


Tex.—Broocks v. Lee, 102 S.W. 777, 
46 Tex.Civ.App. 372. 

W.Va.—Kinports v. Rawson, 2 S.E. 
85, 29 W.Va. 487. 

17. Long & Long v. Brown, 4 Ala. 
622; McGehee v. Jones, 10 Ga. 127; 
Young v. Butler, 1 Head (Tenn.) 640; 


Cleaver v. Matthews, 3 S.E. 439, 83, 
Va. 801. 


18. Ala.—Graham vy. Tankersley, 
15 Ala. 634. 


Ga.—McGehee v. Jones, 10 Ga. 127. 


Ind.—Wimberg v. Schwegeman, 97 
Ind. 528. 


Ky.—Vance v. House’s Heirs, 5 B. 


Mon. 587; Luckett v. Triplett’s 
Adm’r, 2 B.Mon. 39. 
Miss.—Wofford v. Ashcraft, 47 


Miss. 641. 


ie a ee v. Butler, 1 Head 


[a] Insolvency of nonresident 


For later cases, developments and changes in the law see Annotations, same title and section nuamber, 
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out the jurisdiction of the court, and his lack of 
property within it, sufficient to satisfy damages in 
an action at law,!® or fraud or misrepresentations 
on the part of the vendor,?° a mere allegation that 
the vendor’s title is defective or that there is a 
total failure thereof being insufficient to authorize 
the granting of equitable relief.24 When eviction 
under paramount title is relied on as a ground for 
equitable relief, there must be an allegation that 
the purchaser has been evicted owing to the fact 
that there was an outstanding title paramount. to 
that conveyed to him by the vendor;?? and where ac- 
tual pendency of suit is the ground of relief relied 
on, the complaint should contain an allegation that 
the suit pending was brought by one claiming under 
a paramount title.** That the purchaser is ready and 
willing to pay the whole amount due on the exe- 
eution of a deed in compliance with the conditions 
of the title bond has been held to be a proper al- 
legation.24 The nature of the judgment, if any, 
against the purchaser for the purchase money should 
be shown,?° and there should also be an allegation 
of palpable danger of immediate or ultimate loss 
to the purchaser without remedy.?¢ 
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Prayer for relief.27 A prayer for the particular 
relief sought by the purchaser should be contained 
in his pleadings.?8 


Answer. On a bill to enjoin the collection of pur- 
chase money because the vendor had neither title 
to the land sold nor power to convey it, defendant 
should, in his answer, show that he can make title 
by exhibiting his title deeds or copies of the same.?® 


[§ 1642] 5. Evidence. A purchaser who seeks 
equitable relief has the burden of establishing that 
he is entitled to such relief.?° 


[§ 1643] 6. Extent of Relief. A purchaser who 
seeks equitable relief against the collection of the 
purchase money will not be granted such relief 
and also be permitfed to retain title to, and enjoy- 
ment of, the land without payment of the purchase 
money.°t 


[§ 1644] EB. Recovery of Possession and of Mesne 
Profits.** Where the vendor, after conveyance, has 
retained possession of the property conveyed, the 
purchaser or one claiming under him may, in a prop- 
er case, bring an action for possession of the land®* 


wendor.— Where a nonresident vendor 
of land is unable to make title, an 
averment that the vendor is financial- 
ly unable to respond in damages on 
the covenant of warranty is sufficient 
to authorize the purchaser to come 
into equity. Graham y. Tankersley, 
15 Ala. 634. 


19. McGehee v. Jones, 10 Ga. 127; 
Vance v. House’s Heirs, 5 B.Mon. 
CKeyn). b387: 

20. Patton (v/ Taylor, 7°How. ‘(U. 
Sol ets2 .rto Lede wos ie Se Vancerllv, 
House’s Heirs, 5 B.Mon. (Ky.) 537; 
Wiley v. Fitzpatrick, 3 J.J.Marsh. 
(Ky.) 582; Jones v. Stanton, 11 Mo. 


433; Young v. Butler, 1 Head (Tenn.) 
640. 


[a] Distinct allegation of fraud is 
necessary, when relied on, so that it 
may be put in issue in the pleading. 
Patton y. Taylor, 7 How. (U.S.) 132, 
12 L.Ed. 637. 

[b] Knowledge and intent of ven- 
dor.—Where the purchaser relies on 
fraud, the complaint should show that 
the vendor knew that the representa- 
tions relied on were untrue and that 
they were made with intent to de- 
fraud complainant. Britt v. Marks, 
25 P. 636, 20 Or. 223. 

21. U.S.—Patton v. Taylor, 7 How. 
132, 12 L.Ed. 637. 

Ind.—Wimberg v. Schwegeman, 97 
Ind. 528. 

Ky.—Wiley v. Fitzpatrick, 3 J.J. 
Marsh. 582. 

Md.—Smallwood v. Hatton, 4 Md. 
Ch. 95. 

Miss.—Wofford v. 
Miss. 641. 

Mo.—Jones v. Stanton, 11 Mo. 433. 

22. Ga.—McGehee v. Jones, 10 Ga. 
127. 

Ind.—Wimberg v. Schwegeman, 97 
Ind. 528. 

Ky.—Luckett v. 
2 B.Mon. 39. 

Miss.—Wofford v. 
Miss. 641. 

Mo.—Jones v. Stanton, 11 Mo. 433. 

{a] Actual eviction need not be 
alleged where relief was sought on 
the ground of failure of title, it being 
held sufficient merely to allege that 
judgment in ejectment had been en- 


Ashcraft, 47 


Triplett’s Adm’r, 


Ashcraft, 47 


tered against complainant, although 
it had not been executed. Green v. 
McDonald, 21 Miss. 445. 


ge. Senter v. Hill, 5 Sneed (Tenn.) 


3) 


24. Smith v. Robinson, 11 Ala. 
840; Smallwood v. Hatton, 4 Md.Ch. 
95; Harris v. Bolton, 8 Miss. 167. 

[a] Form of contract immaterial. 
—The necessity of making such an 
allegation is not affected by the char- 
acter of the contract between the par- 
ties, it being immaterial whether the 
covenants to pay and make title were 
dependent or independent. Harris v. 
Bolton, 8 Miss. 167. 

Form and execution of bonds for ti- 
tle generally see supra § 89. 


25. Smallwood y. Hattan, 4 Md.Ch. 
95. 


26. Vance v. 
Mon. (Ky.) 537. 
27. Generally see Equity § 401. 
In injunctions see Injunctions § 552. 

28. See cases infra this note. 

fa] Thus (1) a purchaser seek- 
ing equitable relief against the collec- 
tion of purchase money on the ground 
that there is a defect of title should 
pray for either a good title or for re- 
scission. Markham v. Todd, 2 J.J. 
Marsh. (Ky.) 364. (2) Where a pur- 
chaser who has been let into posses- 
sion seeks to enjoin the payment of 
purchase money on the ground of 
fraud or failure of title, he must pray 
that the contract into which he en- 
tered be rescinded, a prayer for an in- 
junction alone not being sufficient 
(Williamson v. Raney, Freem. (Miss.) 
112), (3) since the purchaser ought 
not to withhold the purchase money 
and at the same time keep and enjoy 
the land (Williamson vy. Raney, su- 
pra). 

29. Boyer v. 
(Tenn.) 258. 


30. Wimberg v. Schwegeman, 97 
Ind. 528; Vance v. House, 5 B.Mon. 
(Ky.) 537; Grantland v. Wight, °5 
Munf. (19 Va.) 295. 


[a] Evidence sufficient to sustain 
finding against purchaser.—(1) Gen- 
erally. Vance v. House, 5 B.Mon. 
(Ky.) 537. (2) In a suit by the pur- 
chaser of land to restrain its sale 
under a trust deed for unpaid ven- 


House’s Heirs, 5 B. 


Porter, 1 Overt. 


dor’s lien notes, the principal object 
or which suit was to set off against 
such notes plaintiff’s claim for dam- 
ages for breach of contract, where 
there was sharply conflicting evi- 
dence, it may be sufficient to sustain 
a jury finding adverse to plaintiff, 
where plaintiff delayed suit for more 
than three years after the alleged 
breach of contract, and in view of 
subsequent payments made by plain- 
tiff on the notes secured by the deed 
of trust. Sacks v. Theodore, 118 S.E. 
105, 1386 Va. 466. 


31. Markham y. Todd, 2 J.J.Marsh. 
(Ky.) 364; Childs v. Lockett, 31 So. 
751, 107 La. 270; Williamson v. Ran- 
ey, Freem. (Miss.) 112. 

[a] Tllustration.—A purchaser 
who seeks relief on the ground of de- 
fective title will not be granted both 
a perpetual injunction against the col- 
lection of the purchase money. and 
also be permitted to retain title to the 
land. Markham v. Todd, 2 J.J.Marsh. 
(Ky.) 364. 

32. Right to possession as between 
Meter and purchaser see supra §§ 


33. Dodge v. Walley, 83 Am.D. 61, 
22 Cal. 224; Nolan v. Foley, 120 N.W. 
310, 141 Iowa 671; Preston v. Haw- 
ley, 34 N.E. 906, 139 N.Y. 296 [dist 
5 N.E. 770, 101 N.Y. 586]; Evrage vy, 
Lane, (T’ex.Civ.App.) 21 S.W.(2d) 594. 


[a] By one paying purchase-money 
notes.—Where a prior holder of pur- 
chase-money notes paid them for his 
own protection, he could, in an action 
of trespass to try title, repossess the 
land from a subsequent holder of such 
notes who, although refusing to pay 
the notes, remained in possession of 
the land, and particularly where the 
deeds passing title to plaintiff in tres- 
pass to try title were executory. Hv- 
rage v. Lane, (Tex.Civ.App.) 21 S.W. 
(2a) 594. 

[b] Demand of possession by the 
purchaser is not necessary as a con- 
dition precedent to the bringing of 
an action to recover possession from 
his vendor. Dodge y. Walley, 83 Am. 
D: 61, 22 Cal. 224. 


[c] Summary process not applica- 
ble.—A vendor who, after conveyance, 
remains in, and wrongfully refuses 
to give up, possession is not an in- 
truder and cannot be ejected by a 
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and for the recovery of mesne profits,?4 rather than 
Prior to a conveyance, 
however, the purchaser having only an equitable ti- 
tle cannot ordinarily maintain ejectment against 
While a purchaser who has been 
wrongfully dispossessed by his vendor may sue for 
foreible entry and detainer,*®? a purchaser who has 
never been in lawful possession cannot maintain an 
action for unlawful detainer against the vendor for 
his refusal to deliver up the premises,*® nor may a 
at the time the trial 
menced, conveyed his interest in the land, maintain 


for use and ocecupation.*® 


the vendor.®® 


purchaser, who has, 


an action for unlawful detainer.®® 
Payment of purchase price. 


summary statutory process avplica- 
ble only to intruders. Durden v. 
Clack, "2195S! "521, 94 Ga. 278; 


{d] Pleading.—In a suit by a pur- 
chaser in an option contract to re- 
cover possession, the failure of the 
vendor to deny the allegations of the 
complaint as to the manner in which 
he obtained possession from the pur- 
chaser’s employees was immaterial. 
Champion Gold Min. Co. v. Champion 
Mines, 128 FP. 315, 164 Cal. 205. 


fe] Im Louisiana (1) where prop- 
erty purchased under an installment 
contract was damaged by fire, and the 
vendor, afier repairing, refused to re- 
store the purchasers to possession, a 
suit for recovery of possesSion or 
damages in the alternative is main- 
tainable by them. Cavell v. Trichell, 
100 So. 249, 156 La. 186. (2) Buta 
purchaser who had knowledge of an 
unrecorded deed and who remained 
silent for thirty years cannot main- 
tain a petitory action to recover pos- 
session of land. Willett v. Andrews, 
30 So. 883, 106 La. 319. 


._{f] In Philippines (1) while a pur- 
chaser who has not consolidated his 
ownership in the lands purchased by 
him cannot bring an action to recover 
possession (Castillo v. Belisario, 35 
Philippine 89), (2) where a sale of 
land has been duly proved, an action 
of ejectment may be brought against 
the vendor in possession (Del Castil- 
lo v. Escarella, 26 Philippine 409). 


Generally see Ejectment 19 C.J. p 
1021; Trespass 63-C.J.)p 1876.’ Dres- 
pass to Try Title. 63 C.J. p L150: 


34. Preston v. Hawley, 34 N.E. 906, 
139 N.Y. 296 [dist 5 N.E. 770, 101 N.Y. 
586]. 


fa] ‘Necessity for recovery of pos- 
session.—The recovery of possession 
of the premises necessary to entitle 
the purchaser to recover for mesne 
profits need not be by an action in 
pjectment; on the contrary, he may 
recover such profits after entry on 
the land without legal process. Jones 
v. Timmons, 21 Ohio St. 596. 


[b] In Iowa, under applicable 
statutes, where the vendor without 
right forfeits the contract and enters 
into possession and the purchaser 
sues to recover ‘possession and for 
an accounting, the vendor must ac- 
count for the rents and profits, and on 
such accounting being made a decree 
will be entered fixing the amount still 
due and ordering payment of the 
same, or a foreclosure for the amount 
so found to be due. Nolan v. Foley, 
120 N.W. 310, 141 Iowa 671. 


835. Greenup v. Vernor, 16 Ill. 26; 


A purchaser who de- 
faults in the payment of the purchase price cannot 
maintain an action to recover possession of the land 
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is com- 
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from the vendor,*® the purchaser being ordinarily re- 
quired at least to tender the purchase price.** 
where a purchaser in possession is wrongfully dis- 
possessed by the vendor, the purchaser may recover 
possession without tendering the balance due on the 
purchase price ;*? 
possession of land, but ousted by the vendor by illegal 
is entitied to recover in an action of ejyectment 
without bringing the balance of the purchase money 


But 


and a purchaser once fairlv in 


[§ 1645] F. Actions for Breach of Contract*+4— 
1. Nature and Form of Action. While the purchaser 


may have an election of other remedies,*® it is well 


ages,#° and this 


McNair v. Schwartz, 16 Ill. 24; Dud- 
ding v. Hill, 15 Ill. 61; Boston v. Bin- 
ney, 11 Pick. (Mass.) 1, 22 Am.D. 353; 
Preston v. Hawley, 34 N.E. 906, 139 
N.Y. 296; Tew v. Jones, 13 M.&W. 12, 
153 Reprint 511. 

Use and occupation generally see 
Use and Occupation ante p 79. 

sé. Felger v. Coward, 35 Cal. 650; 
Malloy v. Malloy, 52 N.W. 1097, 35 
Neb. 224; Richardson v. Thornton, 52 
N.C. 458. 

Title necessary to maintain eject- 
mont generally see Ejectment §§ 11—- 
43. 

Equitable ejectment by purchaser 
see Hjectment § 395. 


37. Jewett v. Mitchell, 72 Me. 28; 
White v. Number One _ Brickman 
Process Refining Co., 234 P. 189, 109 
Okl. 19. 

Forcible entry and detainer gener- 
ally see Forcible Entry and Detainer 
26" CJD) tors 

38. Wood vy. Dalton, 26 Mo. 
Hawkins v. Wilson, 1 W.Va. 117. 


39. Temple v. Tobias, (Ark.) 56 S. 
W.(2d) 585. 

40. Fahn v. Bleckley, 55 Ga. 81; 
Doe ex dem. Miller v. Roe, 39 Ga. 91; 
Bell tvi, Clarke) 2\4A. SOF PLT Pa. SZ: 
Burgess v. Millican, 50 ‘Tex. 397; 
Dunlap v. Wright, 62 Am.D. 506, 11 
Tex. 597; Yett v. Houston Farms De- 
velopment Co., (Tex.Civ.App.) 41 S. 
W..(2d) 305. 

[a] Where value of part of land 
equals purchase price.—(1) A pur- 
chaser in default cannot have part of 
the |property set aside to him, al- 
though other parts of the property 
could be sold for a sufficient sum to 
pay the obligations. Yett v. Houston 
Farms Development Co., (T'ex.Civ. 
App.) 41 S.W.(€2d) 305. - (2) Nor can 
a subvendee asserting an equity in 
the land under the same circumstanc- 
es force the original vendor, who is 
without fault, to take back a part of 
the land sold in payment of the pur- 
chase money. Yett v. Houston Farms 
Development Co., supra. 


[b] Reason for rule-—‘‘Vendor is 
entitled to the payment of all the 
purchase money or to the whole of 
the land.” Yett v. Houston Farms 
Development Co., (Tex.Civ.App.) 41 
S.W.(2d) 305, 315. 


[ec] That action for purchase price 
is barred immaterial.—If the vendor 
goes into possession after a default, 
he cannot be turned out by an action 
of trespass to try title, although the 
purchase money, as a debt, is barred 
by the statute of limitations. Burg- 


581; 


*By ALBERT S. ABEL (§§ 1645-1673). 


settled that he may in case of a breach of the con- 
tract by the vendor maintain an action for dam- 


remedy is particularly appropriate 


ess _v. Millican, 50 Tex. 397; Dunlap 
v. Wright, 62 Am.D. 506, 11 Tex. 597. 


oun Bell v. Clark, 2 A. 80, 111 Pa, 


[a] Rule applied.—Where a pur- 
chaser in possession, long after the 
time for payment has expired, leaves 
the premises vacant, a peaceable en- 
try by the vendor is not unlawful, and 
the purchaser, who neither pays nor 
tenders the purchase price, is not en- 


titled to maintain ejectment. Bell v. 
Clarkiy2, Any 80, did JPai. 192; 
42. Heft v. McGill, 3 Pa. 256; 


ee v. Patterson, 9 Watts &S. (Pa. , 


43. D’Arras v. Keyser, 26 Pa. 249 
[rev 13 Leg.Int. 12]; Harris v. Bell, 
LO USere &R2) Gea.) 739) 


44. Actions for breach of contract: 
Generally see Contracts §§ 790-1034. 


For exchange of property see Ex- 
change of Property § 79 et seq. 
For sale of personalty see Sales §§ 


1099-1167. 
45. See supra §§ 1548-1553. 
46. Ala.—Hawkins v. Merritt, 19 


So. 589, 109 Ala. 261; Greene v. Allen, 
32 Ala. 215; Kizer v. Lock, 9 Ala. 269; 
Stone vy. Gover, 1 Ala. 287; Haynes v. 
Farley, 4 Port. 528. 


Ariz.—Weatherford v. Adams, 251 
Pe 45S eo eA Za. Sits 


Canal Zone.—Casado vy. Palmer, 2 
Canal Zone 19. 


bom Aint v. Echols, 2 App.D.C. 

Ga.—Kelly v. Morris, (App.) 167 S. 
BE. 716. 

Ind.—Snodgrass v. Snodgrass, 32 
Ind. 406; Baltimore, ete. je: pCOegNE 
Adams, 60 N.B. 1004, 27 Ind. App. 185. 

Me.—Hill v. Hobart, 16 Me. 164. 

Minn.—Meyers v. Markham, 96 N. 
W. 335, 787, 90 Minn. 230. 

Neb.—Seaver vy. Hall, 70 N.W. 378, 
even a 878 [aff 72 N.W. 217, 52 Neb. 

N.Y.—Fossume vy. Requa, 113 N.E. 
330, 218 N.Y. 339; Church y. Bourne, 
141 N.Y.S. 338, 79 Misc. 629; Katz v. 
Henig, 66 N.Y.S. 530, 32 Mise. 672. 


Or.—Stark v. McKenna, 263 P. 391, 
124 Or. 332. 


S.D.—Speer v. Phillips, 
722, 24 SJD. 257. 


Va.—Newberry v. 
733, 102 Va. 78. 


Wash.—Edwards v. Beck, 106 P. 492, 
57 Wash. 80. 


Wis.—Miswald-Wilde Co. v. Armory 


123 N.W. 


Ruffin, 45 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and may in some cases be the only one available 
where specifie performance is impossible.47 The ac- 
tion is one based on the contract rather than on dis- 
affirmance of it and the rights‘resulting from such 
disaffirmance.** The purchaser should proceed at 
law and not in equity if damages form the main and 
only object of the action and are not sought merely 
incidentally or alternatively to other equitable re- 
lief;*° although pecuniary compensation may be the 
result attained in either case, the remedies are es- 
sentially distinct and independent.®® He may, how- 
ever, proceed in equity to claim damages for the 
breach and to have such damages applied in re- 
duction of the amount of the purchase price yet un- 
paid.°' The right to sue for a breach, and all the 
incidents of such right, are fixed as of the time of the 
breach pursuant to the rules of law not later than the 
time set for completion of the contract, and not 
under the rules in equity whereby the time for the 
completion of the contract is sometimes extended be- 
yond that provided;°? but if the time of perform- 
ance is extended by mutual consent, nonperformance 
by the vendor at the time originally fixed is not a 
breach for which damages can be recovered.®? 


Form of action. Assumpsit is a proper form of 
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action for the recovery of damages for the breach 
of such a contract,’* and an action on the ease will 
normally not lie merely for a breach of the con- 
tract.°° However, if the contract is executory and 
remains in force, not having been rescinded or oth- 
erwise lawfully terminated, general assumpsit will 
not lie;°® the action must be in special assumpsit 
for a breach of the contract.57 Recovery of dam- 
ages for the breach of contract to convey land ean- 
not be had in the special forms of assumpsit for 
goods sold and delivered or money had and reeeiv- 
ed.°* Unless the seal is not that of the party to the 
sale but the personal seal of an agent or other per- 
son acting in such party’s behalf,5® where the ac- 
tion is for the breach of a title bond under seal, 
an action of covenant is a proper remedy; an ae- 
tion of debt is not, where the bond is not penal 
and does not stipulate any liquidated sum.*! In ease 
of fraud on the part of the veridor the purchaser 
may maintain an action on the case for deceit,®- 
tke action being, of course, one in tort.¢* Such an 
action will lie notwithstanding a deed with cove- 
nants, even covenants covering the subject matter 
of the representations, has been executed to him,*4 


Realty Co., 243 N.W. 492 [mod on oth- 
er grounds 246 N.W. 305]. 

See Barron v. Easton, 3 Iowa 76; 
Culler v.,Hy@drick, 160 S.E. 731, 162 S. 
C. 253; Hursey v. Surles, 74 S.E. 618, 
91 S.C. 284 (all three dictum to same 
effect). 

And see supra § 1552. 

[a] Specific provision authorizing 
rescissicn in certain contingencies, 
but not explicitly limiting the relief 
to rescission, is merely optional, and 
the purchaser may, if he chooses and 
if a case for such relief is made out, 
sue at law for breach of the agree- 
ment or the covenants accorded him. 
Powers v. Sunylan Co., (Tex.Commn. 
App.) 25 S.W.(2d) 808 [rev (Civ.App.) 
14 S.W.(2d) 894, and aff (Commn. 
App.) 27 S.W.(2d) 129]. 

Right of action and grounds for re- 
covery see infra §§ 1646-1655. 


47. Speer v. Phillips, 123 N.W. 722, 
24S:D. 251. Leischy v Baer,?.128¢.N. 
W. 719, 24 S.D. 184. - 

48. Lemle y. Barry, 183 P. 150, 181 
Cal. 1; White v. Harvey, 157 N.W. 152, 
175 Iowa, 213; Fletcher v. Button, 6 


Barb. 646 [aff 4 N.Y. 396]; Taylor v. 
Browder, 1 Ohio St. 225. 

49. Ark.—Carroll v. Willson, 22 
Ark. 32. 


Iowa.—Watson v. Bartholomew, 76 
N.W. 858, 106 Iowa 576. 


N.Y.—Katz v. Henig, 66 N.Y.S. 530, 
32 Misc. 672. 


S.D.—Leisch v. Baer, 123 N.W. 719, 
24 S.D. 184. 


W.Va.—Lewis v. Cregor, 80 S.E. 957, 
73 W.Va. 564. 


See Rosenthal v. American Con- 
struction & Realty Co., 247 N.W. 117, 
262 Mich. 91 (holding that a proceed- 
ing in such a case should be at law 
and not in a summary proceeding be- 
fore a circuit court commissioner un- 
der Comp. L. [1929] § 14964 et seq). 


But see Gillespie v. Gray, (Tex.Civ. 
App.) 230 S.W. 1027 (holding that, 
where the quantity of land purchased 
by the acre was misrepresented by the 
vendor, the purchaser’s appropriate 
remedy was an action in equity to re- 
cover damages by reason thereof, and 
not a suit on the general warranty, 


as such warranty is of title and not 
of quantity). 

50. White v. Harvey, 157 N.W. 152, 
175 Iowa 213; Katz v. Henig, 66 N. 
Y.S. 530, 32 Misc. 672. See Sluka v. 
Bielicki, 167 N.E. 90, 3385 Ill. 202 (to 
same effect). 

Damages as additional or alterna- 
tive relief to specific performance see 
Specific Performance §§ 591-613. 
Sy Neagle v. Hudson, 144 N.Y.S. 


52. Janulewyecz v. Quagliano, 89 A. 
897, 88 Conn, 60; Allen y. Atkinson, 
2 Mich. | 35175 (Cornelius vio Harris, 
(Tex.Civ.App.) 163 S.W. 346; Davis v. 
Buery, 114 S.H. 778, 115 S.E. 527, 134 
Va. 322. 


53. Nissel v. Swinley, 69 A. 960, 76 
N.J.Law 288; Kister v. Pollak, 109 
N.Y.S. 204, 125 App.Div. 226. 


54 Metropolis Bank vy. Gutt- 
schlick, 14 Pet. (U.S.) 19, 10 L.Ed. 335; 
Gordon v. Phillips, 13 Ala. 565; Bol- 
ton v. Huling, 91 Tll.App. 350 [rev 
on other grounds 63 N.E. 140, 195 I11. 
384}; Lee v. Dean, 3 Whart. (Pa.) 316. 


55. Morehouse v. Terrell, 111 Ill. 
App. 460. 


56. Norris v. Eikenberry, 
128, 103 Fla. 104. 


57. Norris v. Eikenberry, supra. 

58. Gangwer v. Fry, 55 Am.D. 578, 
17 Pa. 491. 

59. Metropolis 
schlick, 14 Pet. 
SRiby 

60. Haynes v. Lucas, 50 Ill. 
Kennedy v. Kennedy, 2 Bibb 
464, 5 Am.D. 629. 

Availability of action of covenant 
generally see Covenant, Action of §§ 

6 


137 So. 


Bank v. Gutt- 
CUES) "19410 ed: 


436; 
(Ky.) 


61. Haynes v. Lucas, 50 Ill. 436. 


Availability of action of debt gen- 
erally see Debt, Action of §§ 3-16. 

62. Et. Smith Lumber Co. v. Bak- 
er, 185 S.W. 277, 123 Ark. 275; Sey- 
more vy. Rice, 21 S.E. 293, 94 Ga. 183; 
Ward v. Wiman, 17 Wend. (N.Y.) 193. 
And see cases infra notes 63-67. 

[a] Complaint construed as seek- 
ing damages for decelt.—An action 
by a purchaser of land against his 


vendors must be treated as one to re- 
cover damages for claimed fraudu- 
lent misrepresentations concerning 
the existence of a lien, and not as one 
to rescind the contract on account of 
such misrepresentations, where the 
petition does not show readiness and 
Willingness of plaintiff to restore the 
consideration received by him, al- 
though the prayer is in the alterna- 
tive for return of the consideration 
furnished by plaintiff, or his damages 
in a specified sum. Fordtran y. Cun- 
ningham, (Tex.Civ.App.) 141 S.W. 562. 

63. Seymore v. Rice, 21 S.E. 293, 
94 Ga. 183. 


[a] Necessity to elect between 
fraud and breach of warranty.— 
Where the purchaser sets up fraud 
and breach of warranty, he must elect 
which cause of action he will pursue. 
perragre Vv. Rice, 21 S.B. 293; 94 Ga, 


Nature of action of deceit generally 
see Fraud § 126 text and note 20. 


64 Ala.—Berry v. Wooddy, 77 So. 
942, 16 Ala.App. 348 [cert den 78 So. 
988, 201 Ala.. 698]. 


Conn.—Bostwick v. 
250, 2 Am.D. 73. 


Fla.—Grady vy. Jeffares, 6 So. 828, 
25 Fla. 743 [dist Sanford v. Cloud, 
17 Mila baci: 


Ky.—Sellars v. Adams, 228 S.W. 424, 
190 Ky. 723; Salyer v. Blessing, 152 
S.W. 275, 151 Ky. 459. 

Mass.—Burns v. Dockray, 30 N.E. 
551, 156 Mass. 135. 

Mo.—Judd v. Walker, 215 Mo. 312, 
114 S.W. 979; Carr v. Swift, 170 S.W. 
914, 185 Mo.App. 86. 

N.Y.—Ward v. Wiman, 17 Wend. 
193; Culver v. Avery, 7 Wend. 380, 
22 Am.D. 586; Wordell v. Fosdick, 13 
Johns. 325, 7 Am.D. 383. 


Or.—Graham v. Shay, 121 P. 413, 61 
Ors 3s: 

Tenn.—Gwinther v. Gerding, 3 Head 
197. 


Lewis, 1 Day 


Tex.— Jones v. Montague, (Civ. 
App.) 158 S.W. 1053. 
Wis.—Darlington v. J. L. Gates 


Land Co., 125 N.W, 456, 142 Wis. 198. 


But see Peabody v. Phelps, 9 Cal. 
213 (to contrary effect). 


Qn are ae 
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since the tort is not merged in the contract;®* such 
an action will also he, although: the purchaser has 
not received his deed.°® However, he is not obliged 
to sue either in cease for deceit or in covenant on the 
deed but may sue in assumpsit for nonperformance 
of the contract.°7 In the absence of fraud, if the 
contract is executed, the action must be on the cove- 
nants in the deed, if there are any.°® In the case of 
an unenforceable parol contract, where a part of the 
consideration has been paid by the delivery of chat- 
tels, trover or detinue and not assumpsit is the proper 
remedy for recovery.®® There is some authority hold- 
ing a» to an executory contract for lands not then 
or subsequently owned by the proposing vendor that 
no recovery can be had in a contract action where 
the purchaser has paid nothing on the purchase price, 
and that the only remedy is by an action in tort 
for inducing the purchaser to contract for lands not 
owned by the other party.*°® 


Joinder or splitting of causes of action. If the 
contract imposes on the vendor separate and distinct 
obligations, separate actions may be maintained not- 
withstanding they are brought after both causes of 


[§§ 1645-1646 


has first brought an action for rescission which is 
unsuccessful will not necessarily preclude his remedy 
by action for damages.** The purchaser cannot join 
in the same cause an action in tort for fraud and 
one in contract for breach of warranty, although the 
misrepresentations and the warranty are as to the 
same facts.7? The joinder of causes of action for 
several breaches of the terms, express or implied, of 
the same contract is proper.** 


(§ 1646] 2. Right of Action and Grounds for Re- 
covery—a. In General. Generally speaking, the pur- 
chaser may maintain an action for damages for any 
act done by the vendor or which the latter know- 
ingly suffers to be done, which disables him to per- 
form the contract on his part,*> and any failure or 
inability to perform affords a sufficient basis on 
which to predicate an actionable breach,’® unless he 
is himself in default,’* or voluntarily surrenders his 
right to performance of particular undertakings,.** 
Such action may be maintained not only for a breach 
of the contract to convey, but also for a breach 
by the vendor of collateral undertakings accompa- 
nying the sale,?® which are not merged in the convey- 


action have accrued.*1 


fa] MTllustrations.—(1) Misrepre- 
sentations as to title. Bostwick v. 
Lewis,.1 Day (Conn.) 250, 2 Am.D. 73; 
Grady v. Jeffares, 6 So. 828, 25 Fla. 
743 [dist Sanford v. Cloud, 17 Fla. 
532]; Burns v. Dockray, 30 N.E. 551, 
156 Mass. 135. (2) Misrepresenta- 
tions as to encumbrances. Ward v. 
Wiman, 17 Wend. (N.Y.) 1938. (3) 
Sale of land having no real existence. 
Wardell v. Fosdick, 13 Johns. (N.Y.) 
325, 7 Am.D. 383. (4) Misrepresenta- 
tions as to title and encumbrances in 
sale of land. Gwinther v. Gerding, 3 
Head (Tenn.) 197. 


[b] Recital held not incompatible 
with representation.—Where a deed 
provided that the vendee should pay 
a part of the cost of a well then being 
bored on the land, the vendee, without 
reforming or avoiding the instrument, 
might sue to recédver damages for 
false representations that there was 
a gushing well on the land, the pro- 
vision not being necessarily incom- 
patible with the idea that the well had 
reached the gusher stage. George v. 
Hesse, (Tex.Civ-App.) 94 S.W. 1122. 
And see cases infra note 65. 


65. Sellars v. Adams, 228 S.W. 424, 
190 Ky. 723; Burns y. Dockray, 30 N. 
BH. 551, 156 Mass. 135; Ward v. Wiman, 
17 Wend. (N.Y.) 193; Fries v. Gannon, 
9 Ohio App. 387. And see cases supra 
note 64. 


[a] Limitation of rule.—It has 
been held that, while false representa- 
tions inducing the sale of real prop- 
erty are a ground for an action for de- 
ceit when the representations relate to 


some matter collateral to the title and 


the right of possession, such as the 
location, quantity, quality, etc., of the 
land, and while such representations 
by the vendor as to his having title 
may also be a ground of action for de- 
ceit if the vendor is not in possession 
and has neither title nor color of title 
under any instrument purporting to 
convey the premises, yet, if the vendor 
holding in good faith and under color 
of title executes a conveyance to a 
purchaser with a warranty of title and 
a covenant for peaceable possession, 
his previous representations as to the 
validity of the title or the right of 
possession conferred by it are merged 
in the covenants and do not constitute 


The fact that the purchaser 


a cause of action in deceit. Andrus v. 
St. Louis Smelting, etc., Co., 9 S.Ct. 
645, 130 U.S..648, 32 L.Hd. 1054. And 
see Peabody v. Phelps, 9 Cal. 213 
(which holds that an action for a false 
and fraudulent representation as to 
the naked facts of title in the vendor 
of real estate cannot be maintained 
by the purchaser who has taken pos- 
session of the premises sold under a 
conveyance with express covenants, 
but is questioned in Wright v. Carillo, 
22 Cal. 595, where it was considered to 
be in conflict with Alvarez vy. Brannan, 
7 Cal. 503, 68 Am.D. 274). 


66. Harlow v. Green, 34 Vt. 397. 


67. Gordon v. Phillips, 13 Ala. 565; 
Lee v. Dean, 3 Whart. (Pa.) 316. 

68. Moore v. Turner, 91 S.E. 13, 146 
Ga. 197; Freggens v. Clark, 135 A. 
681, 100 N.J.Eq. 389; Bull v. Willard, 
9 Barb. (N.Y.) 641; Hughes v. Heint- 
zleman, 2 Walk. (Pa.) 426. 


69. Keith v. Patton, 1 A.K.Marsh. 
(Ky.) 23. 

70. C. W. Hahl & Co. v. West, 129 
S.W. 876, 61 Tex.Civ.App. 431. 


71. Reynolds v. Franklin, 49 N.W. 
648, 649, 47 Minn. 145. 


“Tt makes no essential difference 
that this action is for damages in- 
stead of for specific performance nor 
that both actions were commenced 
after both causes of action had ae- 
crued. The controlling fact is that, 
by the agreement of the parties, 
separate obligations were assumed 
which, being broken, gave rise to dis- 
tinct causes of action, and, even 
though they might have been joined 
in one action, separate actions may be 
maintained.”’ Reynolds yv. Franklin, 
supra. 


Joinder of causes of action general- 
ly see Actions §§ 188-274. 

Splitting causes of action see Ac- 
tions §§ 275-307. 

72. Marshall v. Gilman, 53 N.W. 
811, 52 Minn. 88. 

78. Seymore yv. Rice, 21 S.H...2938, 
94, Ga. 183. 

74. Remy v. Olds, 
Oa. (530 

75. Hawkins v. Merritt, 19 So. 589, 
109 Ala. 261; Fitzpatrick v. Hanrick, 


26 PB. 355,88 


11 Ala. 783. 


[a] Failure to prevent adverse 
holding and, instead, allowing it to 
continue for such a time as to disable 
the purchaser, by virtue of the statute 
of limitations, from obtaining the land 
as against the person in possession 
has been held to afford a basis for an 
action for damages for a breach of 
contract. Eastwood v. Ashton, [1915] 
A.C. 900 [rev [1914] 1 Ch. 68, and re- 
storing [1913] 2 Ch. 39]. 


[b] Selection by owner of undivid- 
ed interest, selling a part of the land 
in which he held such interest pending 
a partition suit, of a different portion 
than that which he contracted to sell 
gives the purchaser an action for 
breach of contract. Nevins v. Thom- 
as, 16 S.W. 332, 80 Tex. 596. 


76. Vallentyne Ve Immigration 
Land Co., 103 N.W. 1028, 95 Minn. 195, 
5 Ann.Cas. 212. And see cases supra 
§ 1646 note 46. 


77. Conn.—Hartney  v. 
155 A. 413, 113 Conn. 774. 


Neb.—Gilbert v. Union Pac. R. Co., 
112 N.W. 359, 79 Neb. 160. 


N.J.—Dooley v. Kushin, 146 A. 208, 
105 N.J.Law 595. : 


Tex.—Whiteman_ y. 
Heirs, 8 Tex. 441. 


Va.—Newberry v. Ruffin, 45 S.E. 
733, 102 Va. 738. 


Conditions precedent see infra §§ 
1656-1669. 


78. Berrendo Irrigated Farms Co. 
v. Jacobs, 168 P. 483, 23 N.M. 290. 


79. D.C.—Hartman vy. Ruby, 16 
App.D.C. 45. 


Ind.—Scobey v. Finton, 39 Ind. 275. 


Mass.—Drew v. Wiswall, 67 N.E. 
666, 183 Mass. 554. 


N.Y.—King v. Hudson River Realty 
Co., 126 N.Y.S. 536, 141. App.Div. 346; 
Smart v. Smart, 24 Hun 127. See De 
Kay v. Bliss, 24 N.E. 300, 120 N.Y. 91 
(dictum to same effect); Bull v. Wil- 
lard, 9 Barb. 641; Lafayette Trust Co. 
v. Richards, 143 N.Y.S. 483, 81 Misc. 
340 (last two recognizing rule), 

Pa.—Mamula vy. McDonald, 62 Pa. 


Super. 168 [foll Evosevie v. McDon-- 
ald, 62 Pa.Super. 172]. 


Johnson, 


Castlebury’s 


For later cases, developments and changes in the law see Annotations, same title and section numper 
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ance,*°® such as an agreement to construct streets or 
other improvements,*! to construct or complete build- 
ings,** to plow and plant the land,*? to provide or 
afford a road or an outlet to a road,’* to close an 
adjacent road,** to construct railroads or other 
facilities in the vicinity,S® to obtain and transfer 
along with the realty personal property of a de- 
seribed character,*? to resell the land for the pur- 
chaser at a stipulated price or profit’® or repurchase 
it from him,*® to convey the land in the same con- 
dition as exists at the time of the contract,?® to re- 
move an encumbrance,®! to pay taxes,®? or to fur- 
nish an abstract of a kind stipulated for in the con- 
tract;°® breach of such an undertaking does not, 
however, entitle the purchaser to sue for a breach 


sion.®® 


of the sale contract, but only for damages for the 


Ont.—Smith v. Tennant, 20 Ont. 180. 


pane see infra § 1648 text and notes 

[a] Gratuitous collateral promise 
to the purchaser, not forming part 
of the contract and unsupported by 
consideration, is not, however, suffi- 
cient as a basis for damages for 
breach of contract. J. F. Cantwell Co. 
v. Harrison, (Ind.App.) 180 N.E. 482. 


Collateral agreement as to quantity 
See infra § 1647 text and note 12. 


80. Drew v. Wiswall, 67 N.HE. 666, 
183 Mass. 554; Smith v. Tennant, 20 
Ont. 180. 


81. Drew v. Wiswall, 67 N.E. 666, 
183 Mass. 554. 

82. Meyer v. Woodward-Brown 
Realty Co., 205 N.Y.S. 114, 209 App. 
Div. 548 [aff 147 N.E. 218, 2389 N.Y. 
613]; Smith v. Tennant, 20 Ont. 180. 
See DeKay v. Bliss, 24 N.E. 300, 120 
N.Y. 91 (dictum to same effect). 

83. Clark v. Tallmadge, 176 N.W. 
906, 171 Wis: 133: 

84. Heath v. Beck, (App.) 231 S.W. 
657 [transf to (App.) 204 S.W. 43, and 
retransf from (Mo.) 225 S.W. 993]; 
Miller v. Beck, 142 P. 6038, 72 Or. 140. 

85. Mamula v. McDonald, 62 Pa. 
Super. 168 [foll Evosevic v. McDonald, 
62 Pa.Super. 172]. 

86. Clark v. Tallmadge, 176 N.W. 
906, 171 Wis. 133. 

87. Yoakam v. Hogan, 243 P. 
HIS=Calk 16, 

8s. Hartman v. Ruby, 16 App.D.C. 
45; Boivin v. Lessard, 7 Alta.L. 97. 
See Storer v. Morley, 185 Ill.App. 231. 


s9. Curtis v. Sexton, 100 S.W. 17, 
201 Mo. 217. 


21, 


90. Goddard v. Bebout, 40 Ind. 114. 

91. Scobey v. Finton, 39 Ind. 275. 

92. Brown v. Fine, 158 A. 669, 104 
Wit Ziel. 

93. Brown v. Fine, supra. 

94. See case infra this note. 

[a] Thus the failure of a vendor 


of lots to construct streets and side- 
walks adjacent thereto within the 
time provided therefor by the con~ 
tract of sale as construed, not being 
an entire breach of the contract, only 
authorizes the purchaser to sue for 
the damages caused by delay in per- 
forming the contract. King v. Hud- 
son River Realty Co., 126 N.Y.S. 536, 
141 App.Div. 346. 


95. See infra § 1675. 


96. Cal.—Kozlowski v. Adams, 283 
P. 365, 102 Cal.App. 578. 


Iowa.—Pence v. Adams, 89 N.W. 
1065, 116 Iowa 462; Barnett v. Men- 
denhall, 42 Iowa 296. See Donner vy. 
zedenbaugh, 16 N.W. 127, 61 Iowa 269 
(dictum to same effect). 


La.—Kaplan v. Whitworth, 40 So. 
723, 16 Lia. 33% 

Miss.—Chapman vy. Lott, 110 So. 793, 
144 Miss. 841. 

Wash.—Bohon v. Puget Mill Co., 
271 P. 580, 149 Wash. 534. 

[a] Agreement wanting in mutual- 
ity and imposing no duty on those oc- 
cupying the position of purchaser has 
heen held not to afford the basis of 
an action for damages for breach of 
contract. Quigley v. King, 168 S.W. 
285, 182 Mo.App. 196. 

[b] Contract unsupported by con- 
sideration.— Pence v. Adams, 89 N.W. 
1065, 116 Iowa 462. 

[c] Use of adjoining tract by sub- 
sequent purchaser from common ven- 
dor does not render the latter liable 
in damages in the absence of any re- 
strictive covenants in the deed to the 
purchaser or of fraud or misrepresen- 
tation in the sale. Bohon v. Puget 
Mill Co., 271 P. 580, 149 Wash. 534. 


[ad] Where mutual mistake pre- 
vents meeting of minds, each party 
assuming as the basis of the transac- 
tion a different set of essential facts 
and neither being induced thereto by 
the other or suspecting the existence 
of the contrary assumption in the oth- 
er’s mind, there is no agreement, and 
no damages are recoverable for a 
breach of contract. Railey v. Rob- 
erts, 109 S.W. 9038, 33 Ky.L. 221. 


[e] Where contract is so patently 
ambiguous that no certain meaning 
can be assigned it, it is incapable of 
affording a foundation of an action 
for damages for its breach. Rees v. 
Johnson, 191 Ill.App. 182. 


Actions for damages for breach of 
executory oral contract see Frauds, 
Statute of § 399. 


Suits for breach of husband’s con- 


| tract to convey homestead lands see 


Homesteads § 330 text and notes 20- 
23° 


97. Barnett v. Mendenhall, 42 Iowa 
296, 300; Kaplan v. Whitworth, 40 
So. 7238, 116 La. 337. 


“The agreement being void, can the 
breach thereof, by the defendant, be 
made the basis of an action for dam- 
ages? It would seem unnecessary to 
adduce any argument in support of 
the négative of this proposition. We 
have never yet found it stated in any 
textbook or report of adjudged cases 
that an action would lie for refusing 
to perform a void agreement. The 
law awards damages for the breach 
of a contract, but an agreement which 
the law declares invalid is not a con- 
tract; it is an agreement which 
creates no obligation. There is, there- 
fore, no breach where there is no ob- 
ligation to perform. Unless a valid 
contract has been entered into there 
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nonperformance of the agreement actually broken.®* 
Moreover, in some cases, the contract may be broken 
so as to give an immediate right of action, although 
the time of performance has not arrived.®® 
tain an action there must of course be a valid and 
binding contract,°® as the vendor cannot be held lia- 
ble in damages for failing or refusing to do what 
‘he is not legally bound to do;®? the purchaser, how- 
ever, may be entitled to damages for breach of con- 
tract, even though the facts are such that specifie 
performance cannot be decreed,®’ as he may also, 
even though under the facts he cannot have rescis- 


To sus- 


Merger in deed. Ordinarily, where a deed has been 
executed to the purchaser, the original contract is 


can be no legal breach for failing 
or refusing to perform it, and there 
can be no liability to an action of any 
kind for a failure to carry out an 
agreement which the law has declared 
to be invalid. The basis for the ac- 
tion for damages is the alleged breach 
of contract, but there being no con- 
tract—no binding contract—there is 
no basis for the action.” Barnett v. 
Mendenhall, supra. 


[a] Wendor’s failure to exercise 
option.— Where one, having an option 
on certain lots, contracted to sell an- 
other a portion thereof “subject to” 
the option, defendant was not liable 
on the latter contract unless he exer- 
cised his option and, not having 
promised that he would exercise it, 
could not be held liable in damages 
for failure to do so or to convey to his 
optionee. Shelton v. Hisemann, 79 So. 
75, 75 Fila. 644. 

[b] Where offer requires part pay - 
ment as element of acceptance and the 
offeree, while signifying his assent to 
the proposition made him, does not 
accompany it with the required pay- 
ment, there is no acceptance of the 
offer and no contract, so that damages 
are not recoverable. Bundy v. Dare, 
17 N.W. 534, 62 Iowa 295. 


98. Colo.—Drennen vy. Williams, 
Rae P. 265, 59 Colo. 301, Ann.Cas.1917A 


ill.—Carr v. Butterworth, 219 Il. 
App. 14. 

Mich.—Miller v. Smith, 103 N.W. 
872, 140 Mich. 524. 


N.Y.—Cuff v. Dorland, 57 N.Y. 560 
[rev 55 Barb. 481, and rev in part 50 
Barb. 438]. 


N.C.—Freeman vy. Bell, 63 S.E. 682, 
150 N.C. 146. 


Ohio.—McCarty v. Lingham, 146 N. 
E. 64, 111 Ohio St. 551. 


Tex.—Fluhman Vv. Matthewson, 
(Civ.App.) 24 S.W.(2d) 751 [rev on 
other grounds (Commn.App.) 41 S.W. 
(2d) 204] (recognizing rule). 


Eng.—Cornwall v. Henson, [1900] 2 
Ch. 298 [reyv, [1899] 2, Ch. 710J: 

And see cases passim infra § 1651. 

fa] Rulo applied.—If the vendor is 
not the owner of the land contracted 
to be sold, specific performance can- 
not be decreed, but this will not affect 
the purchaser’s right of action for 
damages for a failure of the vendor to 
procure and convey to him the land. 
Miller v. Smith, 103 N.W. 872, 140 
Mich. 524. 

99. Brown v. Fine, 158 A. 669, 194 
Vt. 221. See Sunylan Co. v. Powers, 
(Tex.Civ.App.) 14 S.W.(2d) 894 [rev 
(Commn.App.) 25 S.W.(2d) 808 (aff 
(Commn.App.) 27 S.W.(2d) 129)] 
(recognizing rule). 
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entirely superseded and of no further effect,! and, 
-in the absence of fraud, the rights of the parties must 
be governed by the covenants of the deed,? unless 
the deed was accepted under a mistake of fact;* 
but there may be agreements and undertakings on 
the part of the vendor which are independent of the 
deed and for breach of which an action for damages 


may be maintained.* 


{[§ 1647] b. Deficiency in Quantity.® 
is entitled to recover damages for a deficiency in 
the quantity of the land contracted for;® and he may 
damages for the 


either retain the land and recover 


1. Halsey v. Minnesota-South 
Carolina Land, etc., Co., 28 F.(2d) 720; 
Peabody v. Phelps, 9 Cal. 2138; Davis 
Vv. Clark, 1.40 239540 Nidolawssss: 
Bull v. Willard, 9 Barb. (N.Y.) 641. 
See Chamlee v. Alverson, 89 S.E. 719, 
145 Ga. 687 (to same effect). 


[a] Reason for rule.—‘‘Where a 
deed is made and accepted in pursu- 
ance of an executory contract, the law 
presumes that it fully expresses the 
final intentions of the parties as to so 
much of the contract as it purports to 
execute.” Davis v. Clark, 1 A. 239, 
47 N.J.Law 338. 

Merger of contract in conveyance 
generally see Deeds § 231. 


2. See cases supra note 1; 
1645 text and note 68. 

& Butterfield v. McNamara, 
188, 54 Conn. 94. 

4 See supra text and notes 79-94. 

[a] Test of whether undertakings 
aro merged.—‘‘The covenant, in order 
to be deemed collateral and independ- 
ent, so as not to be destroyed by the 
execution of the deed, must not look 
to, or be connected with the title, pos- 
session, quantity or emblements of 
the land which is the subject of the 
eontract, and . . if it does so, 
the execution of the deed, in pursu- 
ance of the contract, will operate as 
an extinguishment of it.” Bull v. 
Willard, 9 Barb. (N.Y.) 641, 645. 


5. As ground for: 


Abatement on payment of purchase 
price see supra §§ 754-759. 


Recovery of purchase money see supra 
§ 1576. 


and § 
6 A. 


Rescission see supra § 450. 

Set-off or counterclaim in action for 
purchase price see supra § 1437. 
Construction of contract as author- 

izing allowance for deficiency see 

supra § 229. 

6 Ky.—Moreland v. Henry, 161 S. 
W. 1105, 156 Ky. 712. See Anderson 
v. Dawson, 118 S.W. 953, 133 Ky. 708 
(recognizing rule). 

Mda.—Clagett v. Easterday, 42 Md. 
617. 

Mo.—Lindsay v. Smith, 
820, 178 Mo.App. 189. 

Ohio.—Douglass v. Plotkin, 13 Ohio 
Cir.Ct. 461, 7 Ohio Cir.Dec. 159. 

Okl.—Miller v. Wissert, 134 P. 62, 
38 Okl. 808. 

Wash.—Wooddy v. Benton Water 
Co., 102 P. 1054, 54 Wash. 124, 132 
Am.S.R. 1102; Sears v. Stinson, 29 P. 
205, 8 Wash. 615. 

Newfoundl.—Curran v. Carnell, 7 
Newfoundl. 375. 

See Ellis v. Mesirov, 39 F.(2d) 194 
(dictum to same effect). 

And see cases infra notes 7, 8. 

[a] Inaccuracy of statutory plat 
an breach of warranty.—It has been 
held that a purchaser of a lot from 


166 S.W. 


VENDOR AND 


contract ;° 
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deficiency,‘ or he may refuse to accept the deed 
and recover damages for failure to carry out the 
but, in the absence of fraud, no dam- 
ages for a deficiency can be recovered where the sale 
is in 7ross,® nor, except where there is some misrep- 
resentation, after the execution of a conveyance- 
without warranty of quantity to the purchaser.1° 


However, despite acceptance of a deed, a misrep- 


A purchaser 
though some of 


a vendor who makes and records a 
plat, as required by Rev. St. (1909) § 
10290, may rely on the recorded plat, 
and may recover for a shortage, the 
statements in the plat being in the 
nature of covenants or warranties in- 
stead of mere representations. Lind- 
say v. Smith, 166 S.W. 820, 178 Mo. 
App. 189. 

[b] Mistaken description in deed 
without error in amount actually con- 
veyed.—There can be no recovery for 
damages on the ground of a deficiency 
in quantity where there is merely a 
mistake in the descriptive portion of 
the deed whereby more land is includ- 
ed than was intended, and there was 
no fraud or any mistake as to the land 
which the vendor actually intended to 
sell and the purchaser to buy. ‘Tenny- 
son v. Fleener, 90 N.E. 91, 45 Ind.App. 
50; Willson v. Legro, 74 A. 181, 75 
N.H. 314. 

7. Conn.—Preleski v. Farganiasz, 
116 A. 593, 97 Conn. 345. 

Ind.—Wilson vy. Brumfield, 8 Blackf. 
146. 

Mo.—Martin v. Jones, 228 S.W. 1051, 
286 Mo. 574. 

Neb.—Hart v. Harding, 184 N.W. 46, 
106 Neb. 428. 

N.C.—Henofer v. Realty Loan & 
Guaranty Co., 101 S.B. 265, 178 N.C. 
584. 

Ohio.—Douglass v. Plotkin, 13 Ohio 
Cir.Ct. 461, 7 Ohio Cir.Dec. 159. 


Tex.—Gillespie v. Gray, (Civ.App.) 
230 S.W. 1027. Compare Gale v. 
Wright, (Civ.App.) 136 S.W. 1163 [er- 
ror dism 140 S.W. 91, 104 Tex. 450] 
(part purchaser from appropriator 
of public school lands, who received 
excess over the amount intended to 
be granted, cannot recover for de- 
ficiency in quantity equivalent to the 
amount of unsegregated excess). 


Wash.—Sears vy. Stinson, 29 P. 205, 
3 Wash. 615. 


8. Siebel v. Cohen, 54 N.Y.Super. 


436. 
9. Ga.—Bivins v. Tucker, 155 S.E. 
5338, 42 Ga.App. 254. See Rosenthal 


v. Gordon, 83: S.E. 511, 142 Ga. 682 
(recognizing rule). 

Ky.—Larue y. Reid, 61 S.W. 360, 22 
VOD, abby 


N.C.—Smathers v. Gilmer, 36 S.E. 
Ube, L2G iN Cer iot. 


$.C.—Jamison vy. Thackston, 110 S. 
EB. 389, 118 S.C. 254. 


Tenn.—Rich v. Scales, 91 S.W. 50, 
116 Tenn. 57. 


Tex.—Eaton v. Tod, (Civ.App.) 68 
S.W. 546. Compare Cox v. Barton, 
(Commn.App.) 212 S.W. 652 [rev (Civ. 
App.) 176 S.W. 793] (allowing dam- 
ages because of the relative magni- 
tude of the deficiency in a sale in 
gross). 
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of deceit are absent.** 
independent collateral agreement that the land does 


Eng.—Joliffe v. Baker, 11 Q.B.D.| V- 


resentation may give grounds for such an action, even 


the elements requisite for actions 
Of course, where there is an 


See Arrowsmith v.'Nelson, 132 P. 
743, 73 Wash. 658 (recognizing rule). 

But see Prenosil v. Pelton, 173 N.W. 
235, 186 Iowa 1235 (to contrary effect 
where there was relatively a very 
great shortage compared to the 
amount described as being conveyed). 

[a] Where actual fraud exists, 
however, the rule is otherwise. Ro- 
senthal v. Gordon, 83 S.E. 511, 142 Ga. 


682; Arrowsmith vy. Nelson, 132 P. 
743, 73 Wash. 658. 
[b] Ten per cent rule—(1) In at 


least one jurisdiction the rule is that, 
if the deficiency in quantity is ten 
per cent or less of the total acreage 
contracted to be sold, the purchaser 
may not have damages for the de- 
ficiency if the sale is in gross and 
there is no fraud. Chrisman y. Ford, 
237 S.W. 22, 193 Ky. 612; Anderson 
v. Dawson, 118 S.W. 953, 133 Ky. 708. 
See Hartsfield v. Wray, 205 S.W. 965, 
181 Ky. 836 (dictum to same effect); 
Moreland v. Henry, 161 S.W. 1105, 156 
Ky. 712 (recognizing rule). (2) The 
rule does not apply to sales by the 
acre. Hunter v. Keightley, 213 S.W. 
201, 184 Ky. 835; Hartsfield v. Wray, 
supra; Moreland v. Henry, supra. 
See Chrisman v. Ford, 237 S.W. 22, 193 
Ky. 612 (recognizing rule). (3) More- 
over, whether the sale be in gross or 
by the acre, recovery for the deficiency 
may be had where there is greater 
than ten per cent deficiency (Hunter 
v. Keightley, supra; Hartsfield’ v; 
Wray, supra; Paisley v. Hatter, 137 S. 
W. 250, 143 Ky. 633), (4) and in such 
case, recovery may be had for the full 
deficiency and is not, whatever the 
nature of the sale, to be limited to a 
recovery for the amount of the de- 
ficiency in excess of ten per cent 
(Hartsfield v. Wray, supra). 


Construction of contract as consti- 
tuting sale by acre or in gross see 
Supra §§ 215-219. 


10. U.S.—Halsey v. Minnesota- 
South Carolina Land & Timber Co., 
28 F.(2d) 720. 


Mo.—Corrough v. Hamill, 84 S.W. 
96, 110 Mo.App. 53. 


N.J.—Davis v. Clark, 1 A. 239, 47 
N.J.Law 338. 

S.C.—Shuler v. 
819, 112 S.C. 349. 


Tenn.—Rich v. Scales, 91 S.W. 50, 
116 Tenn. 57. 


B.C.—Jackson v. Irwin, etc., Co., 18 
Bib: 


See Chamlee y. Anderson, 89 S.E. 
719, 145 Ga. 637 (execution of sealed 
transfer with formalities appropriate 
to deed held to bar action for damages 
for deficiency); Lantz v. Howell, 107 
S.E. 437, 181 N.C. 401 (dictum to same 
effect). 


il. Douglass v. Plotkin, 18 Ohio 
Cir.Ct. 461, 7 Ohio Cir.Dec. 159; Sears 
Stinson, 29 P. 205, 3 Wash. 615. 


Frand or misrepresentation as to 


Williams, 99 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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not fall below a certain quantity, damages are re- 
coverable if a deficiency exists,!2 just as for a breach 
of any other collateral agreement. 


[§ 1648] c. Failure or Defect of Title.+ As re- 
gards the liability of a vendor in case of a failure 
or defect of title, a distinction has been made be- 
tween executory contracts and those which have 
been completed by the execution of a conveyance to 
the purchaser,!® and in the latter ease there is a 
further distinction according to whether the econ- 
veyance is with or without warranty.'® Under a 
contract to sell a failure or refusal to furnish a good 
title or such as the contract requires is a breach of 
the contract for which the vendor is liable in dam- 
ages,'* unless the contract provides for such a con- 
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action,'* the right to sue for damages is not pre- 
cluded, however, where the contractual provision 
as to relief merely gives the purchaser an option to ' 
have some alternative relief.19 Where the contract 
is executed and there has been a conveyanee to the 
purchaser, his only remedy ordinarily is on the eove- 
nants of the deed.2° If the deed is with warranty, 
he may recover on the covenants for such damages 
as he may have sustained by reason of the failure 
or defect of title;?! but, if the deed is without war- 
ranty or with only a special warranty too limited to 
be affected by the actual defcet of title, the purchas- 
er is ordinarily without remedy in the absenee of 
fraud,?? unless there is some other agreement or 
assurance with reference to title contained in some 


tingency in such manner as to preclude such an 


eae es see supra §§ 140, 141; Fraud 
03. 


12. Gordon v. Phillips, 13 Ala. 565. 

13. Breach of collateral undertak- 
ings generally as ground for damages 
see supra § 1646 text and notes 79-— 
94. 

14. As ground for: 
Recovery of purchase 

supra § 1559. 
Rescission see supra §§ 433-449. 
Set-off or counterclaim in action for 

purchase price see supra §§ 1438, 

1439. 

15. Vaughan vy. Butterfield, 107 S. 
Wie 993; So wArky 28951 22-Am:SuRe 3il; 
Puterbaugh v. Puterbaugh, 33 N.E. 
808, 34 N.E. 611, 7 Ind.App. 280. And 
see cases infra notes 16-27. 

16. Small v. Reeves, 14 Ind. 163. 
And see infra text and notes 20-22. 

17. Ala.—Bedell’s Adm’r v. Smith, 
37 Ala. 619; Greene v. Allen, 32 Ala. 
215. 


money see 


Ark.—Vaughan v. Butterfield, 107 
Sow. 993, 85 Ark: 289, 122 Am.S:R. 
ony 

Cal.—Peckham v. SHU WIE 
928, 97 Cal. 147. 

Colo.—Drennen y. Williams, 148 P. 
265, 59 Colo. 301, Ann.Cas.1917A 664. 


Ga.—Barnett v. Adams, 137 S.E. 554, 
164 Ga. 18; Bank of Commerce of 
Summerville v. Knowles, 124 S.E. 910, 
32 Ga.App. 800. 

Ind.—Blann vy. Smith, 4 Blackf. 517; 
Puterbaugh v. Puterbaugh, 33 N.E. 
808, 34 N.E. 611, 7 Ind.App. 280. 


Kan.—Maddux v. ‘Simonson, 111 P. 
428, 83 Kan. 325. 


Ky.—Kennedy v. Kennedy, 2 Bibb 
464, 5 Am.D. 629. 


Minn.—Werntz v. Bolen, 161 N.W. 
155, 135 Minn. 449; Fleckten v. Spicer, 
65 N.W. 926, 63 Minn, 454. 

Neb.—Seaver v. Hall, 70 N.W. 373, 
50 Neb. 878 {aff 72 N.W. 217, 52 Neb. 
316]. 

N.Y.—Bulkley v. Rouken Glen, Inc., 
226 N.Y.S. 544, 222 App.Div. 570 [aff 
162 N.E. 560, 248 N.Y. 647]; Miner 
v. Hilton, 44: N.Y.S. 155, 15 App.Div. 
55; Brinckerhoff v. Phelps, 43 Barb. 
469 [aff 40 N.Y. 59, 100 Am.D. 463]; 
Wohlfarth vy. Chamberlain, 6 N.Y.St. 
207, 14 Daly 178. 

Pa.—Andrien vy. Heffernan, 
184, 299 Pa. 284. 


S.D.,—Leisch v. Baer, 123 N.W. 719, 
24 S.D. 184. See Weitzel v. Leyson, 
121 N.W. 868, 23 S.D. 367 (dictum to 
same effect). 

Tex.—Taylor v. 
293. 

Va.—Newberry v. Ruffin, 


Stewart, 


149 A, 


Rowland, 26 Tex. 


45 S.E. 


733, 102 Va. 73. 


Wash.—Crawford v. Smith, 219 P. 
855, 127 Wash. 77. 


Wis.—McFarlane v. Dixon, 187 N.W. 
GTN V6 Wis: 652,48 ATR. 1. 


Ont.—Kenning y. Walsh, 17 Ont.W. 
INteoade 


Sask.—O’Neill v. Drinkle, 1 Sask.L. 
402. 


‘ See Posvic v. Harford, 211 Il]l.App. 
a. 


[a] Conduct or status of purchas- 
er aS cause of inability to convey.— 
(1) Where the vendor is prevented by 
the act or conduct of the vendee from 
compliance with his agreement to fur- 
nish a good title, he will not be liable 
for a breach of the contract. Ken- 
nedy v. Kennedy, 2 Bibb (Ky.) 464, 
5 Am.D. 629. (2) But, where the 
preventive element is not the pur- 
chaser’s conduct, but the fact that by 
operation of law and without any con- 
duct on the seller’s part the title is 
really in the purchaser rather than in 
the vendor, whom both had assumed to 
be the owner, the rule is otherwise 
and the purchaser may recover, al- 
though his vendor’s lack of title arises 
by reason of his having it himself. 
Kennedy v. Kennedy, supra. 


[b] Persons liable.-—The right to 
damages is ordinarily limited to one’s 
own vendor and does not extend to the 
remote vendor originally selling with- 
out title in the absence of any rela- 
tion by contract, assignment, pay- 
ment, or otherwise. Werntz y. Bolen, 
161 N.W. 155, 135 Minn. 449. 


18. See cases infra this note. 


[a] MTlustrations.—(1) Where the 
contract contains a provision that, if 
the seller is unable to give title, any 
payments made shall be refunded and 
all other obligations of either party 
shall cease, the seller’s inability to 
give a good and clear title does not en- 
title the purchaser to damages for a 
breach of contract. Drapen v. Foley, 
154 N.E. 568, 258 Mass. 167. (2) 
Where it is agreed in the contract 
that, if title is not and cannot be made 
good by a certain date, the sale con- 
tract shall be void and the purchase 
money refunded, the remedy of re- 
covering the purchase money is ex- 
clusive and, in the event title is not 
good, a suit for damages is not main- 
tainable. Nostdal v. Morehart, 157 N. 
W. 584, 132 Minn. 351. (3) Where 
the contract provided that the pur- 
chaser should pay rent in case of a 
failure of title on the part of the ven- 
dor, the purchaser could not recover 
damages for such failure of title. 
Cross v. Freeman, 54 S8.W. 246, 22 Tex. 
Civ.App. 299. (4) Where the con- 
tract provides that, if the vendor's 
title is not good and cannot be made 
good within a certain time, the con- 


instrument other than the deed.2? 


He may, however, 


tract shall be null and void and the 
purchase money refunded, no action 
for damages will lie in case the ven- 
dor’s title proves to be defective and 
cannot be made good. Crosby v. Wyn- 
koop, 106 P. 175, 56 Wash. 475. 

[b] Supplemental agreement 
avoiding effect of contract provision 
fou nonliability and a breach of such 
agreement as where, despite the pres- 
ence of a clause in the contract reliev- 
ing the vendor from liability for dam- 
ages on account of defects in title, 
he later agrees by a separate under- 
standing to obtain and convey a good 
marketable title, may render him lia- 
ble for damages for lack of good title. 
es v. ‘Brady, 95 A. 802, 250 Pa. 


19. Bolton v. Johnston, 57 Ill.App. 
178 [aff 45 N.E. 203, 163 Il]. 2341. 

20. Peabody v. Phelps, 9 Cal. 213; 
Lucas v. Crippen, 41 N.W. 205, 76 
Iowa 507; Bull v. Willard, 9 Barb. (N. 
Y.) 641. See Vaughan y. Butterfield, 
107 S.W. 993, 85 Ark. 289, 122 Am.S.R. 
31 (recognizing rule). 

[a] State of record title.—The ab- 
sence from the record of conveyanc- 
es by former owners, where no ad- 
verse claim in fact exists, is not 
ground for damages. Lucas vy. Crip- 
pen, 41 N.W. 205, 76 Iowa 507. 


We Ind.—Small v. Reeves, 14 Ind. 


Ky.—Caumiser v. Conley, 60 S.W. 
Siow 2amieyele LIS: 


Minn.—Sherwood v. Wilkins, 52 N. 
W. 394, 50 Minn. 152. 

Eng.—May v. Platt, 
616. 


Newfoundl.—Curran v. Carnell, 7 
Newfoundl. 375. 


See Peabody v. Phelps, 9 Cai. 213; 
Bull v. Willard, 9 Barb. (N.Y.) 641 
(both recognizing rule); Bordwell v. 
Collie, 45 N.Y. 494 [aff 1 Lans. 141] 
(dictum to same effect). 

Breach of covenant of title gener- 
ally see Covenants §§ 101-168. 

22. Cal.—Hastings v. O’Donnell, 40 
Cal. 148. 

Neb.—Baker v. Savidge, 73 
543, 53 Neb. 146. 

N.C.—Pritchard v. Pasquotank & N. 
R. Steamboat Co., 86 S.E, 171, 169 N. 
C. 457, L.R.A.1916A 961. 

Tenn.—Maney y. Porter, 3 Humphr. 
347 [error dism 4 How. (U.S.) 55, 11 
L.Ed. 873]. 

Va.—Com. v. McClanachan’s Ex’rs, 
4 Rand. (25 Va.) 482. 

Eng.—Joliffe v. Baker, 11 Q.B.D. 
255. 


[1900] 1 Ch. 


N.W. 


See Small v. Reeves, 14 Ind. 163 


(dictum to same effect). 
23. See.cases infra note 26, 


° 
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recover notwithstanding such conveyance if he was 
induced to purchase through fraud or misrepresenta- 
tion on the part of the vendor,?* and, even where 
the deed is with warranty, he need not in ease of 
fraud rely on his covenants but may sue for the 
deceit.2° There may also be agreements in regard 
te the vendor’s title which are independent of any 
covenants of the deed,?® such as special agreements 
to remove encumbranees,?* for a breach of which 
the vendor will be liable to respond in damages.” 


Agreement to convey free from encumbrances is 
broken, according to some authority, when the land 
is held and title tendered subject to encumbrances, 
and in such case the purchaser may have an action 
for damages for breach of the contract,?® but there 
is other authority holding that a mere delay in re- 
moving encumbrances and perfecting title is not a 
eround for recovery of damages where it in no way 
hinders the purchaser from taking possession and 
using the land.?° Where, at the time for perform- 
ance, the vendor is able and willing to remove the 
encumbrance, its mere existence does not authorize 
the purchaser to sue for damages for a breach of 
the agreement.*t Where the contract is for convey- 
ance free from encumbrances, their existence may 


24. Haight v. Hayt, 19 N.Y. 46 
474; Tyner v. Cotter, 30 N.W. 78 
67 Wis. 482. 

‘Tf the purchaser consents to waive 
the usual covenants, he is none the 


4,| Pa. 64. 
2 


30. 
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, Wis.—Miswald-Wilde Co. v. Armory 
Realty Co., 243 N.W. 492 [mod on oth- 
er grounds 246 N.W. 305]. 


Reed-Allen Realty Co. v. Spen- 
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moreover afford grounds for a suit for damages, even 
after conveyance, where the deed is unconditional 
and without reference to the as yet unperformed 
portion of the contract, respecting encumbrances. 


Delay in making and tendering good title may 
also form the basis of an action for damages, at 
least where occasioned by a want of diligence, even 
though eventually it is done.*? 


Sale to another during life of option. Where, dur- 
ing the term for which an option is given, the owner 
contracts for the sale of the property to another,- 
so that, when the holder of the option accepts, the 
seller no long has any title which he can convey, the 
holder may sue for damages for breach of the option 
agreement.°* 

[$ 1649] d. Failure or Refusal To Convey—(1) 
In General. A failure or refusal on the part of the 
vendor to convey the realty contracted for is ordi- 
narily a breach of the contract for which he is liable 
in damages.*® The same result has been reached 
as to a failure to discharge encumbrances which the 
vendor is legally empowered to remove.*® An offer 
to convey. different land or land of a different class 
than the purchaser has agreed to take does not 


Minn. 317; Naylor v. Stene, 104 N.W. 
685, 96 Minn. 57. 

Neb.—Fletcher v. Brewer, 128 N. 
W. 288, 88 Neb. 196; McMurtry v. 
Blake, 68 N.W. 467, 45 Neb. 213. 


less entitled to the exercise of good 
faith and honesty on the part of the 
vendor.” Haight v. Hayt, supra. 

Fraud or misrepresentation as to 
title generally see supra §§ 134-136; 
Fraud § 109. ; 

25. Arnold v. Maiden, 12 Ky.Op. 
296, 5 Ky.L. 334; Ward v. Wiman, 17 
Wend. (N.Y.) 193, 196. Contra Pea- 
body v. Phelps, 9 Cal. 213. 


“The fraud is not merged or extin- 
guished by the covenant, but affords 
an additional and more complete rem- 
edy to the party. . Where the 
party has been induced, by a fraudu- 
lent representation, to pay his money 
and accept a deed, it is immaterial 
whether any or what covenants are 
contained in the dead. The purchas- 
er defrauded has a right to treat the 
deed as a nullity and may maintain 
an action on the case for the deceit.” 
Ward vy. Wiman, supra. 


26. Scobey v. Finton, 39 Ind. 275. 
See Sherwocd v. Wilkins, 52 N.W. 394, 
50 Minn. 152 (where there was a col- 
lateral agreement for application of 
purchase money to the satisfaction of 
outstanding judgments, but it was 
held that the purchaser might nev- 
ertheless waive it and sue for dam- 
ages for breach of the covenants). 


27. Scobey v. Finton, 39 Ind. 275; 
Norton v. Colgrove, 3 N.W. 159, 41 
Mich. 544. 

23. Peers v. Barnett, 12 Gratt. (53 
Va.) 410. And see cases supra note 
PA 

29. Ga.—Bell v. Tucker, 139 S.E. 
573, 837 Ga.App. 254. 

La.—Wilkins v. Bassett, 5 Rob. 492. 

N.Y.—Fossume v. Requa, 113 N.E. 
330, 218 N.Y. 339; Oppenheimer v. 
Knepper Realty Co., 98 N.Y.S. 204, 50 
Misc. 186; Neagle v. Hudson, 144 N. 
Y.S. 221 [aff 149 N.Y.S. 1099, 165 App. 
Div. 948]; Van Derminden v. Essig, 2 
N.Y.CityCt. 28. 

Pa.—Novice v. Alter, 189 A. 590, 291 


cer, (Tex.Civ.App.) 138 S.W. 806. 


31. Higgins v. Eagleton, 50 N.E. 
287, 155 N.Y. 466. See Oppenheimer 
v. Knepper Realty Co., 98 N.Y.S. 204, 
50 Misc. 186 (dictum to same effect). 


[a] ‘fhe test of present ability to 
perform is not met where the power 
to remove a defect is conditioned 
upon the consent of a third party not 
then secured.’ Lunde v. Minch, 136 
A. 552, 553, 105 Conn. 657. 


Gat Neagle v. Hudson, 
33. Lobel v. Williams, 25 Man. 161. 


Delay in. offering to convey general- 
ly see infra § 1652. 


34. Goffin v. Houlder, 90 L.J.Ch. 
488 [dist Bain v. Fothergill, L.R. 7 
Pe 1b 8}. 

Conveyance to third person after 
contract to sell to purchaser see infra 
§ 1651. 

35. Canal Zone.—Casado v. Palmer, 
2 Canal Zone 19. 


144 N.Y.S. 


Conn.—Janulewyez v. Quagliano, 
89 A. 897, 88 Conn. 60. 
Ga.—Bell v. Tucker, 139 S.E. 573, 


387 Ga.App. 254. 

Ind.—Watkins vy. Gregory, 6 Blackf. 
113; Baltimore, etc., R. Co. v. Adams, 
60 N.E. 1004, 27 Ind.App. 185; Puter- 
baugh v. Puterbaugh, 33 N.E. 808, 7 
Ind.App. 280, 34 N.E. 611. 


Iowa.—Buechler vy. Olson, 189 N.W. 
741, 194 Iowa 245; Burton y. Main, 105 
N.W. 335. 


Ky.—Grant v. McArthur’s Ex’rs, 155 
S.W. 732, 153 Ky. 356. 


La.—Wendling v. Parnin, 128 So. 
291, 170 La. 504. 
Md.—Pierpoint’s Adm’r vy.  Pier- 


point, 3 Harr.&J. 165. 


Mich.—Allen y. Atkinson, 21 Mich. 
351. 


Minn.—Western Land Securities Co. 
v. Daniels-Jones Co., 129 N.W. 587, 113 


N.J.—Brown v. Honniss, 58 A. 86, 
70 N.J.Law 260 [aff 68 A. 150, 74 N. 
J.Law 501]; Congregation of Sons of 
Abraham vy. Gerbert, 31 A. 3838, 57 N. 
J.Law 395. 


N.Y.—Pumpelly v. Phelps, 40 N.Y. | 
59, 100 Am.D. 463 [aff 43 Barb. 469]; 
Koles v. Borough Park Co., 127 N.Y.S. 
671, 142 App.Div. 765; Fletcher v. But- 
ton, 6 Barb. 646 [aff 4 N.Y. 396]; 
Grosso v. Sporer, 206 N.Y.S. 227, 123 
Mise. 796. 


N.D.—Foster Implement Co. v. 
Smith, 115 N.W. 663, 17 N.D. 178. 


Ohio.—Leppert v. Bosserman, 153 
N.E. 114, 21 Ohio App. 366. 


Tex.—Cornelius yv. 
App.) 163 S.W. 346. 


See Bellows v. Cheek, 20 Ark. 424; 
Nickerson v. Bridges, 103 N.E. 939, 
216 Mass. 416; Detchon v. McSorleyw, 
152 A. 689, 690, 301 Pa. 498 [cit Cyc] 
(all three dictum to same effect). 


And see passim infra §§ 1650, 1651. 


[a] Fallure to convey house, on 
premises contracted to be sold, be- 
cause part of the house extended over 
onto the adjoining land, affords 
grounds for an action for breach of 
contract despite the absence of fraud 
or of any mention of the house in the 
contract. Leppert v. Bosserman, 153 
N.E, 114, 21 Ohio App. 366. 


{b] Provision barring suit for 
damages if “owner refuses to accept 
sale’ has no application where the 
owner agrees to the contract and then 
repudiates it, the evident meaning of 
the clause being to protect sales 
agents in case their contracts were 
not approved by the principal, and 
at any rate not extending to the case 
of a repudiation since, by once as- 
senting to it, the owner “accepts the 
sale.” Western Land Securities Co. 
v. Daniels-Jones Co., 129 N.W. 587, 
113 Minn. 817.’ 


36. In re Daniel, [1917] 2 Ch. 405. 


Harris, ay(Give 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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relieve him from liability.?7 If, however, the con- 
tract to convey is not absolute but conditional, there 
is no breach of the contract unless the condition has 
been fulfilled.2® The refusal to accept a premature 
tender of the purchase money is not such a repudia- 
tion of the contract as gives rise to an action for 
damages for a breach.®® 


[§ 1650] (2) Refusal of Spouse To Join in Con- 
veyance. A vendor who is unable to convey a good 
title by reason of the refusal of his wife to join in 
the conveyance so as to release her dower or inter- 
est under a tenancy by entirety is hable in dam- 
ages for breach of the contract;*° and the same rule 
has been applied where the husband refuses to join 
in a conveyance which the wife has contracted to 
give,*! but the fact of such refusal will not render 
the vendor liable if the spouse subsequently consents 
and a proper conveyance is tendered before the time 
of performanee.*? 


[§ 1651] (3) Conveyance to Third Person.*® At 
least where accompanied by other circumstances 
manifesting an intention on the part of the vendor 
to consider the contract as no longer existing,** if 
the vendor, after the contract of sale is entered into, 


37. en v. Main, (Iowa) 105 N. 
$9835. 


WwW 41, 


38. Wilson v. Root, 67 A. 482, 80]Cal.App. 188; 


Conn. 227; Terte v. Maynard, 48 Mo. 
App. 463. 42. King v. 
[a] Thus (1) where an adminis- | 830, 55 Neb. 324. 


VENDOR AND PURCHASER 


Homesteads § 330. 


Strait v. Wilkins, 116 P. 685, 16 
McCarty v. Lingham, 
146 N.E. 64, 111 Ohio St. 551. 


Waterman, 75 
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conveys the property to a third person, this consti- 
tutes a breach of the contract,*#® unless the convey- 
ance 1s made subject to, or under circumstances which 
do protect, the rights of the vendee,*® and gives the 
purchaser an immediate right of action as soon as 
such conveyance is made.** The same is true where 
the purchase is of lots of a certain class, under a 
development project, and all lots of that class are 
conveyed to others without reservation of any for 
plaintiff.t8 The mere fact that the vendor thereafter 
may be able to go into the open market and repur- 
chase the property is no answer to a claim for such 
a breach.*® However, no action will lie on account 
of such conveyance where prior thereto the purchas- 
er has by his own default lost his rights under the 
contract,°° nor unless the person to whom such con- 
veyance is made or some subsequent taker under his 
title is a bona fide purchaser for value or cannot 
legally be compelled to yield to the rights of the 
first purchaser.*! Neither are damages recoverable 
where, as a matter of fact, the title to the land con- 
tracted for was in the purchaser and the vendor had 
none either at the time of the first contract or of 
the later conveyance,®2 nor where the grantor had 
merely a security interest in the property and act- 


117, 14 Wash. 92. 


Eng.—Lovelack v. Franklyn, 8 Q.B. 
871, 5b BVOC ly $717. 115 ReprinteoLe: 


Alta.—Crawford v. Patterson, 1 Al- 
1 zl Wee 63 


Ont.—Forsyth v. Johnson, 14 Grant. 


N.W. 


trator contracted to sell lands of the 
estate, “deed to be given as soon as 
possible after estate is advertised 
and the deed can be given,” both par- 
ties knowing that an order of the 
court of probate was necessary to en- 
able a conveyance to be made, the 
agreement to convey was not absolute 
but contemplated compliance with the 
statutory requirements as a condition 
precedent, and no action lay for 
breach by nonconveyance where the 
' probate court sustained objections to 
the sale; even though, pursuant to his 
duty to protect the interests of the 
estate, the administrator was instru- 
mental in giving to the probate court 
such information as induced it to dis- 
allow the sale. Wilson y. Root, 67 A. 
482,-80 Conn. 227. (2) Where it is 
stipulated that, if there is a defective 
title, the contract_is to be null and 
void, and the title is defective, no ac- 
tion for damages will lie for a failure 
to tender a conveyance, at least where 
the vendor acts in good faith through- 
out the transaction. Terte v. Mayn- 
ard, 48 Mo.App. 468. 

39. Hall v. Northern, ete., R. Co., 
46 So. 178, 55 Fla. 235, 242. 

40. Ala.—Greenberg v. Ray, 108 So. 
385, 214 Ala. 481. 

Ark.—Vaughan y. Butterfield, 107 
S.W. 998, 85 Ark. 289, 122 Am.S.R. 31. 

Fla.—Key v. Alexander, 108 So. 883, 
91 Fla. 975. 

Jowa.—Zebley v. Sears, 38 lowa 507. 

Ky.—Plum v. Mitchell, 26 S.W. 391, 
16 Ky.L. 162. 

Mich.—Way v. Root, 140 N.W. Bilis 
174 Mich. 418. 

Pa.—Bitner v. Brough, 2 Am.L.J.N. 
Sys 00d tha. 1 27. 

See Brown y. Honniss, 58 A. 86, 70 
N.J.Law 260 [aff 68 A. 150, 74 N.J. Law 
501] (where the wife’s refusal to join 
in the conveyance was claimed as a 
defense but not established as a fact). 


Damages for wife’s refusal to join 
ix conveyance of homestead see 


43. After conveyance to purchaser 
see infra § 1655. 

Contract to sell to third person dur- 
ing life of option see supra § 1648 
text and note 34. 

44. Western Land Securities Co. 
v. Daniels-Jones Co., 129 N.W. 587, 1138 
Minn. 317. 

45. Ala—Pearce v. Hubbard, 135 
So. 179, 223 Ala. 231. 

Cal.—Brimmer vy. Salisbury, 140 P. 
30, 167 Cal. 522. 

Del.—Lynam v. Harvey, 108 A. 850, 
12 Del.¢h. 129. 

Fla.—Stanley v. Anthony Farms, 
112 So! 57, 93 Mla, 295. 

Ga.—Cooley vy. Moss, 51 S.£. 625, 123 
Ga. 707; Field v. Martin, 49 Ga. 268. 

Tll.—Cochrane y. Oliver, 7 Ill.App. 
176. 

Kan.—Boothe yv. Dailey, 173 P. 283, 
103 Kan. 255; Boothe v. Dailey, 153 P. 
551, 96 Kan. 711; Tracy v. Gunn, 29 
Kan. 509. 

La.—Cotonio v. Richardson, 9 La.A. 
(Orleans) 242. : 

Mass.—Miller v. Roberts, 47 N.E. 
585, 169 Mass. 134; Lowe v. Harwood, 
29 N.E. 538, 189 Mass. 133. 

Minn.—Meyers v. Markham, 96 N.W. 
335, 787, 90 Minn. 230. 

N.J.—Wolff v. Meyer, 66 A. 959, 75 
N.J.Law 181 [aff 70 A. 11038, 76 N.J. 
Law 574]. 

N.C.—Samonds v. Cloninger, 127 S. 
E. 706, 189 N.C. 610; Pope v. McPhail, 
91 S.B. 947, 173 N.C. 238; Freeman v. 
Bell, 63 S.B. 682, 150 N.C. 146. 


Pa.—Thurston v. Franklin College, 


16 Pa. 154; Filbert v. Behney, 45 Pa. 
Super. 24. 

S.D.—Speer v. Phillips, 123 N.W. 
722, 24 S.D. 257. 

Tex.—Matthewson Vv. Fluhman, 


(Commn.App.) 41 S.W.(2d) 204 [rev 
(Civ.App.) 24 S.W.(2d) 751]; Bowen 
vy. Speer, (Civ.App.) 166 S.W. 1188. 


Wash.—Maitland v. Zanga, 44 P. 


Ch. 639. 


Sask.—Munro vy. Hoeschen, 7 Sask. 
L. 265. 


And see cases infra § 1667 note 49. 


[a] Agreement to reconvey parcel 
included by mistake in the tract con- 
veyed, breached by a conveyance to a 
third person, affords a ground for a 
suit for damages. Hartman y. Ruby, 
16 App.D.C. 45. 


[b] Conveyance of right of way 
over land for public road.—Shaw v. 
Morrison, 260 P. 666, 145 Wash. 420. 


[ec] Mortgaging property and per- 
mitting mortgage to be foreclosed isa 
breach of the contract which gives 
rise to a similar liability for damages 
to that resulting from a direct imme- 
diate conveyance. Hawkins v. Mer- 
ritt, 19 So. 589, 109 Ala. 261. 


46. Brimmer v. Salisbury, 140 P. 
80, 167 Cal. 522; Hall v. Northern, 
eer R. Co., 46 So: 178, 55 Fla. 235, 


[a]. Thus, where prior to the time 
fixed for performance, the vendor con- 
veys to a third person, the convey- 
ance is not a breach of the contract 
if it is so made that the grantee takes 
and holds the land subject to the pur- 
chaser’s interest under his contract. 
Hall v. Northern, etc., R. Co., 46 So. 
178, 55 Fla. 235, 242. 


Rights and liabilities of subsequent 
purchasers from vendor generally see 
supra §§ 825-830. 


47. See infra § 1675. 

48. Burton v. Main, (lowa) 105 N. 
W... sabe 

49. Brimmer v. Salisbury, 140 P. 


30, 167 Cal. 522. 


50. Gilbert v. Union Pac. R. Co., 
112 N.W. 359, 79 Neb. 160. 

51. Beck v. Swank, 203 P. 1010,°65 
Cal.App. 552; Damon yv. Watson, 42 
N.W., -187, 77 Iowa 159; Boothe v. 
Dailey, 175 P. 288, 103 Kan. 255. 

52. Mojica v. Gonzales, 19 Porto 
Rico 305. 
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ed throughout pursuant to the directions of the debt- 
or, since by its act it merely conveyed its security 
interest rather than title.®* 


Involuntary transfer. Where the land is not vol- 
untarily conveyed by the vendor to the third person, 
but is taken by virtue of the right of eminent do- 
main, such taking ordinarily affords no ground for 
a suit by the purchaser for damages for a breach 
of the contract.°4 Similarly, if the contract is to 
convey the vendor’s interest in partnership prop- 
erty, he is not lable where his title is subsequently 
divested by a judicial sale of the property under 
receivership procecdings.°> However, the obliga- 
tion undertaken by the vendor may be' made such 
by the-terms of the contract that he will be lable 
in damages by reason of an involuntary conveyance 
to a third person.?® ‘ 


[§ 1652] (4) Delay in Conveying. Execution and 


acceptance of a deed at a time subsequent to that | 


fixed for that purpose by the sale contract entitles 
the purchaser to sue for the damages from delay 
arising from the breach of the provisions as to the 
time of conveyanee;°* in such a ease, the acceptance 
of the deed when it is tendered does not preclude 
the action.®® Delay in executing a valid conveyance 
does not entitle the purchaser to damages, however, 
when it is occasioned by the mutual mistake of ev- 
eryone conecrned as to the sufficiency of an invalid 
deed tendered and accepted at the proper time for 
performanee.®? 


[§ 1653] e. Interference with Possession, Enjoy- 
ment, or Right to Possession.*°° Where the vendor, 
having agreed to sell and having delivered posses- 
sion in pursuance to the sale, wrongfully reénters 
and retakes possession, the purchaser may treat 
such conduct as a breach of the contract and sue on 
that basis for damages,®! as he also may, under a 
contract conveying land together with the timber 
thereon, where subsequently the vendor or one claim- 


53. Shirey v. All Night and Day) 61. 


Bank, 134 P. 1001, 166 Cal. 50. 


54. Gammon vy. Blaisdell, 25 P. 
580, 45 Kan. 221; Schaefer v. EB. F. | 240. 
Gregory Co., 192 P. 968, 112 Wash. 


408, 
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Michaelian v. Elba Land Co., 
245 P. 476, 76 Cal.App. 541; 
v. Bayne, 12 F.(2d) 181, 56 App.D.C. 
But see Johnson vy. Collins, 17 
Ala. 318 (holding eviction by vendor 
as to constitute a 
breach of a bond for title and afford 


not such conduct 
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7 


ing under him remoyes timber from the land.°? So, 
where the purchaser is kept out of possession when 
entitled to it, he may, on that account, recover dam- 
ages for a breach of the contract.*? 


[§ 1654] f. Defects in Quality, Character, or Con- 
dition.°+ A purchaser may recover damages for the 
breach of a warranty as to the quality, character, 
or condition of the land or its appurtenances,®® 
even though he was unaware that it did not conform 
with what he warranted.°® Where the contract is 
for the sale of premises of a certain character or 
having particular qualities, latent defects existing 
at the time of consummation of the sale and disclosed 
shortly thereafter, whereby the property fails to at- 


tain the agreed quality or condition, may form a 


basis for an action for damages for breach of the 
agreement,°? as where the vendor agrees to erect 
on the land buildings or structures corresponding in 
character to others selected as a standard of com- 
parison or built in a workmanlike manner and to 
sell the land and such structures to the purchaser, 
and the construction when completed is inferior to 
that in those which were designated as standards 
of comparisons, or the building is poorly construct- 
ed.%8 

[§ 1655] g. Conveyance to Third Person after 
Conveyance to Purchaser.®® If the vendor after the 
execution of a conveyance to the purchaser, who 
fails to record his deed, makes a second conveyance 
to an innocent purchaser, whose deed is recorded, 
whereby the first purchaser’s title is defeated, the 
latter may maintain an action of tort against the 
vendor for the injury so caused;‘° or may have an 
action for breach of a bond for title accompanying 
the contract;7! or, if the first conveyance is with- 
out warranty but accompanied by an undertaking 
that the vendor shall make a subsequent deed with 
warranties, after conveyance to a third person, the 
purchaser may sue for a breach of the agreement for 
a warranty deed;’? but, if the second purchaser 


cases passim infra this section. 


66. Swayne v. Waldo, 33 N.W. 78, 
73 Iowa 749, 5 Am.S.R. 712. i 


67. Hauck v. Jordan, 31 S.W.(2d) 
624,235 Ky. 388. 


68. Hauck v. Jordan, supra; Freg- 


Pannell 


Effect of judgment or award con- 
demuing property generally see Emi- 
nent Domain §§ 450-4538. 


55. Webster v. Major, 71 N.E. 176, 
33 Ind.App. 202. But see Puterbaugh 
v. Puterbaugh, 34 N.B. 611, 33. N.B. 
808, 813, 7 Ind.App. 280 (stating by 
way of dictum that the doctrine of 
liability in damages for nonconvey- 
ance “prevails in cases where the 
vendor through unanticipated causes, 
which he cannot control, although 
acting in good faith, is unable to con- 
vey’’). 

56. Nichols v. Freeman, 33 N.C. 99. 


57. Houston, etc., R. Co. v. Wright, 
So one Soo Lo  LexmCiv. App. sol: 
Lobel v. Williams, 25 Man. 161, 22 
Dom.L.R. 127, 7 West.Wkly. 1042, 30 
West.L.R. 352. 

58. Houston, etc., R. Co. v. Wright, 
SS ESV. S36, L509 hex/Civ-App.) 151. 

59. French v. Robinson, 3 8.H. 902, 
18 Ga. ‘TOL. 

60. Necessity and sufficiency of 
delivery or tender of possession by 
vendor see supra §§ 707-710. 


grounds for an action for damages). 

Eviction as condition precedent to 
action see infra § 1664. 

Right of vendor to recover posses- 
sion see supra §§ 1316, 1317. 

62. Vallentyne Vv. Immigration 
Land Co., 103 N.W. 1028, 95 Minn. 195, 
> AnnrCas! 212. 

63. Ga.—Irwin v. Askew, 
581. 

Ky.—Breathitt County v. Hargis, 
59 S.W. 748, 22 Ky.L. 1055. 


Mich.—Sanders vy. Detlaff, 188 N.W. 
446, 218 Mich. 471. 


Eng.—Gedye v. Montrose, 26 Beay. 
45, 538 Reprint 813. 


Ont.—Robson v. Flewell, 19 Ont.W. 
N. 396. 

See Hawkins v. Wilson, 
117 (dictum to same effect). 


64. As basis for suit for fraud or 
misrepresentation see Fraud § 1200. 


65. Swayne v. Waldo, 33 N.W. 78, 
73 Iowa 749, 5 Am.S.R. 712. And see 


74 Ga. 


iy We Viale 


pene v. Clark, 135 A. 681, 100 N.J.Eq. 


69. Conveyance to third person as 
breach of executory contract see su- 
pra § 1651. 


70. Hilligas v. Kuns, 124 N.W. 925, 
86 Neb. 68, 26 L.R.A.N.S. 284, 20 Ann. 
Cas. 1124; Mitchell v. Simons, (Tex. 
Civ.App.) 53 S.W. 76; Ring v. Ogden, 
45 Wis. 303. 


{a] Intent of grantor.—(1) While 
it has been held that an intent to de- 
fraud the first grantee is essential to 
the action (Ring v. Ogden, 45 Wis. 
303), (2) it has been held that any 
such requirement is fulfilled if by 
conveying the grantor knowingly and 
intentionally does so under such cir- 
cumstances that as a natural and 
probable consequence of his act the 
property will be lost to the prior 
grantee (Hilligas v. Kuns, 124 N.W. 
925, 86 Neb. 68, 26 L.R.A.N.S. 284, 20 
Ann.Cas. 1124). 


71. Edwards v. Beck, 106 P. 492, 
57 Wash. 80. 
72. Tracy v. Gunn, 29 Kan. 508. 


For later cases, developments and changes 1n the law see Annotations, same title and section number. 
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had notice of the prior unrecorded conveyance, he is 
not a bona fide purchaser for value, and acquires no 
titie to the property as against the first purchaser, 
and the first purchaser cannot therefore recover 
damages against the vendor.?? The vendor’s agent, 
moreover, is not personally liable to respond in dam- 
ages for failure to record a deed to the purchaser or 
for preparing the subsequently recorded deed to a 
third person where there is no showing that he in- 
duced the execution of the latter instrument or oth- 
erwise directly and personally encroached on the 
purchaser’s rights.74 

Subsequent inoperative conveyance by vendor. 
Where the first conveyance is record:d and the 
second conveyance a mere quitclaim deed, the vendor 
is not liable to the prior grantee for its execution 
and for subsequent loss of the land by adverse pos- 
session of the second grantee claiming under his 
deed, since in such case nothing is lost by the later 
conveyance and the damage is caused by acts suf- 
fered by the first grantee in derogation of rights 
effectually vested in him in full conformity with his 
eontract.7® 

[§ 1656] 3. Conditions Precedent—a. In General. 


Me: Marshall v. Roberts, 22 Minn. 
49. 

74. Dunlap v. Gipson, 56 A. 363, 
98 Md. 119. 

75. Griffith v. Wynne, 
App.) 236 S.W. 171. 

76. U.S.—American Strawboard 
Co. v. Haldeman Paper Co., 83 F. 619, 
20 CCA. 634. 

Ark.—Soudzir Planting Co v. Ste- 
vensor, 128 S.\v. 574, 94 Ark. 5998 

Cal.—Simpson v. Schurra, 267 P. 
384, 91 Cal.App. 640. 

Ill.—Seiders.v. Henry, 259 I1]1.App. 
427 [rev on other grounds 180 N.E. 
462, 347 Ill. 467]; Borders v. Rury, 
SP TISA pp. * 1: 

N.M.—Neher v. Viviani, 110 P. 695, 
15 N.M. 460. 

N.Y.—Hinman v. Hinman, 263 N.Y. 
S. 800, 146 Misc. 786. 

S.D.—FEno v. Knox, 206 N.W. 1004, 
49 S.D. 290 [quot Cyc]. 
Tex.—Matthews Vv. 

App.) 233 S.W. 330. 


Va.—Newberry Vv. Ruffin, 45 S.E. 
733; 102 Va. 73: 
W.Va.—Mooring v. 
$.E. 732, 95 W.Va. 539. 
And sée passim infra §§ 1657-1664. 
77. Eno v. Knox, 206 N.W. 1004, 
49 S.D. 290 [quot Cyc]; Newberry v. 
Ruffin, 45 S.E. 733, 102 Va. 73. See 
Soudan Planting Co. v. Stevenson, 128 
S.W. 574, 94 Ark. 599 (where the 
excuse offered was held insufficient). 


When performance by purchaser 
unnecessary see infra §§ 1665-1668. 


78. Ackley v. Richman, 10 N.J. 
Law 304; Higgins v. Eagleton, 50 N. 
E. 287, 155 N.Y. 466; Van Schaick v. 
Winne, 16 Barb. (N.Y.) 89; Williams 
v. Healey, 3 Den. (N.Y.) 363; Eno v. 
Knox, 206 N.W. 1004, 49 S.D. 290 
[quot Cyc]; Newberry v. Ruffin, 45 
S.E. 733, 102 Va. 73. 

Construction of covenants as de- 
pendent or independent see supra §§ 
268-272. 

79. Campbell v. Gittings, 19 Ohio 
347. 

80. U.S.—American Strawboard Co. 
vy. Haldeman Paper Co., 83 F. 619, 27 
C.C.A. 634. 


Ala. 475. 


(Tex.Civ. 


Me.—Howe v. 
3.04 AM. Dia t2/3 1; 


ak ONE NAS eat Os 
Kister y. Pollak, 


78 Misc. 410. 


Deason, (Civ. 


Ohio 347; 
129. 


Warnock, 121 es 


634. 


pendent). 


tain as to 
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Ala.—Moss v. King, 65 So. 180, 186 [b] 
See Brady v. Green, 48 So. 
807, 159 Ala. 482 (recognizing rule). 
_Cal.—Langan v. Mariposa Commer- 
oil, etc.) (Col, 18 P. 66, 39 CaleApp: 


ys ee v. Richmond, 64 Ill. 


Jowa.—Pence v. Adams, 89 N.W. 
1065, 116 Iowa 462. 


Mitchell, 17 Me. 85, 81. 
pee re “a v. Davis 138 Mass. 


N.Y.—Higgins v. Eagleton, 50 N.E. 22. 

Alpern v. Farrell, 
133 App.Div. 
LOIANGYESS 204, 5125 
Apv.Div. 226; Lightall v. McGuire, 46 | v. 
N.Y.S. 987, 20 App.Div. 248; 
Building Co. v. Jacobs, 138 N.Y.S. 369, 83. 


287, 155 N.Y. 466; 


N.C.—Branch v. Daniel, 51 N.C. 76. 


Ohio.—Camopbell 
Halloway v. Davis, Wright 


Pa.—Grace v. Regal, 11 Serg.&R. 


Tex.—Matthews v. 
App.) 233 S.W. 330. 


Vt.—Joslyn v. Taylor, 33 Vt. 470. 
Ont.—Smith v. Doan, 


See Kriling v. Cramer, 13 
655, 152 Mo.App. 431 (recognizing rule 
as applicable where covenants are de- 


And see cases passim infra §§ 1658, 
59. 


[aj] Necessity for survey.— Where 
the owner of a tract of land, uncer- 
quantity, 
make title to the same on the coy- 
enantees paying a certain sum and 
giving bond and surety for the bal- 
ance of the purchase : 
certain price per acre, an action can- 
not be supported on the covenant un- 
til after a survey of the premises as 
mere readiness and ability to make 
the down payment without the ability 
to execute the bond 
amount, because the quantity is un- 
known, is not sufficient. 
Daniel; 51 N:C.-76: 
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In order to maintain an action for damages against 
the vendor the purchaser must first comply with any 
conditions precedent which the contract imposes on 
him,‘* or show a sufficient justification or excuse 
for not having done so;77 and all mutual and de- 
pendent covenants are regarded respectively as con- 
ditions precedent,’® or, as otherwise stated, neither 
is a condition precedent and all must be performed 
simultancously.?® 


[§ 1657] b. Ability and Readiness To Perform. 
The purchaser, in order to maintain his action for 
damages, must have been able and rcady to per- 
form his part of the contract,’° even where the 
circumstances are such that an actual performance 
or tender is unnecessary;*! and unless such cireum- 
stanees exist, a mere readiness and willingness to 
perform is not sufficient,’? nor is an actual offer to 
perform of any effect unless coupled with an abil- 
ity to make good the offer.®3 


[§ 1658] c. Perfcrmance or Offer to Perform— 
(1) In General. The purchaser, in order to main- 
tain his action, must perform or offer to perform 
his part of the contract,’ except under those cir- 
cumstances hereinafter stated which render such per- 


Performance of mere prelim- 
inary acts looking toward perform- 
ance but insufficient to put the pur- 
chaser in a position where he can 
perform does not constitute such a 
compliance with the condition of 
ability to perform as to afford a foun- 
dation for damages. Brown vy. Davis, 
138 Mass. 459. 

When performance or tender unnec- 
essary see infra §§ 1665-1669. 

Moss v. King, 65 So. 180, 186 
Ala. 475; Brown v. Davis, 138 Mass. 
458; Lighthall v. McGuire, 46 N.Y.S. 
987, 20 App.Div. 248. 

Pence v. Adams, 89 N.W. 1065. 
116 Iowa 462; Humpkey v. Norris, 7 
S.W. 888, 10 Ky.L. 8; Ackley v. Rich- 
man, 10 N.J.Law 304; Van Schaick 
Winne, 16 Barb. (N.Y.) 89; Wil- 
liams v. Healey, 3 Den. (N.Y.) 363. 
Langan v. Mariposa Commer- 
cial & Mining Co., 178 P. 166, 39 Cal. 
App. 71; Pence v. Adams, 89 N.W. 
1065, 116 Lowa 462; Alpern v. Farrell, 
17” NY. S3-"706, 11339 AppiDiv, eres 
Campbell v. Gittings, 19 Ohio 347. 

84 Cal.—Howland v. Meximeri- 
can Co., S. A., 289 P. 874, 106 Cal. App. 
702: Simpson v. Schurra, 267 P. 384, 
91 Cal.App. 640. 

Me.—Brown v. Gammon, 
276. 

Mass.—Brown v. Davis, 1388 Mass. 
458; Pomroy v. Gold, 2 Metce. 500. 

Mo.—Burns v. Freling, 71 S.W. 
1128, 98 Mo.App. 267. 

N.J.—Ackley v. Richman, 10 N.J. 
Law 304. See Bernstein v. Kohn, 114 
A. 543, 96 N.J.Law 223 (recognizing 
rule). 

N.Y.—Higgins v. Eagleton, 50 N.E. 
287, 155 N.Y. 466; Ziehen v. Smith, 


278; 


Hanover 


v. .Gittings, 19 


Deason, (Civ. 


14 Me. 


15 U.C.Q.B. 
133 S.W. 


nants -£o 142 NUE 1080, 148 N.Y" be Dorokina, 
eee ° | Weinberg, 105 N.Y.S. 504, 120 App. 
Div. 507; Darrow v. Cornell, 51 N.Y. 


S. 828, 30 App.Div. 115; Lighthall v. 
McGuire, 46 N.Y.S. 987, 20 App.Div. 
248; Tonge v. Newell, 44 N.Y.S. 906, 
16 App.Div. 500; Van Schaick v. 
Winne, 16 Barb. 89; Reizen v. Lar- 
kin Lumber Co., 233 N.Y.S. 1338, 133 
Mise. 755; Ruggerio v. Leuchtenburg, 
113 N.Y.S. 615, 61 Misc. 298; Flana- 
gan v. Fox, 23 N.Y.S. 344, .3 Mise, 
365; Williams v. Healey, 3 Den. 363. 


N.C.—Branch v. Daniel, 51 N.C. 76. 


money, at a 


in the proper 


Branch vy. 
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formance or offer unnecessary.85 The offer must 
be made in good faith,*® must be sufficient in form 
to comply with the legal requirements of a tender 
of performance,’? and must conform to the terms 
of the contract and not be coupled with conditions 
not contained therein;** and the purchaser must 
be able to comply with the offer made.*® However, 
it need not be in any set form or in language ex- 
pressly designating it as an offer of performance, 
but it is sufficient if its character as such is manifest 
in view of the language used.°® Where compliance 
with one tender of, and demand for, performance 
is waived by the purchaser, he must make another 
tender of performance before he may seek damages 
for a breach of the contract.°+ 


[§ 1659] (2) Payment or Tender of Purchase 
Money. The purchaser, in order to maintain his ac- 
tion, must pay or make timely and proper tender 
of whatever amount may be due from him under 
the contract,®2 a mere ability and readiness to pay 
the same being insufficient,?* except under those 
circumstances hereinafter stated which render a pay- 


Ohio.—Campbell v. Gittings, 19 
347. 


VENDOR AND PURCHASER 


McMeekin, 4 Bibb 
Norris, 7 S.W. 888, 10 Ky.L. 8; Dugan 96. 


27; Humpkey v. 


[§§ 1658-1660 | 


ment or tender unnecessary.®* To constitute a good 
tender the purchaser must at the time his offer of 
payment is made be able at once to comply there- 
with and to pay over the money if his offer is ae- 
cepted,®® and must actually produce and tender the 
money or other consideration required to be paid,°® 
unless the vendor waives the requirement;°’ but, 
if tender is properly made and defendant refuses 
to perform, it is not necessary that the tender should 
be kept good,®® or that in an action for the breach 
the money should be brought into court;°® nor, 
where the parties by agreement set an earlier date 
for performance than that named in the contract, 
at which earlier date tender is made, need the ten- 
der be renewed at the time originally fixed for per- 
formanee. ; 


[§ 1660] d. Demand. Ordinarily the vendor is 
not in default until the purchaser has made a de- 
mand on him for performance,” and the purchaser, 
in order to maintain his action, must make a demand 
for a deed of conveyance,* except under those cir- 
cumstances hereinafter stated which render a de- 


S. 987, 20 App.Div. 248. 


Ohio Harvey v. Trenchard, 6 N.J. 
Pa.—Kellow v. Jory, 21 A. 522, 141] V: Gauman, 4 Ky. Op. 117. Law 126; Lighthall v. McGuire, 46 N. 
Pa. 144. ee cag Vwinsiogn nh Mes 85, aoe 987, 20 App.Div. Coe Holmes v. 
! teat a ‘ a Yere. | & m.D. inslow, v. Copeland, olmes, 12 Barb. 137, 144 [aff 9 N.Y. 
Bae Smith v. Christmas, 7 Yerg 15 Me. 276; Brown v. Gammon, 14 | 525, 1 Seld.Notes 240]. But see Brady 
; (Civ Me. 276. v. Green, 48 So. 807, 159 Ala. 482 (to 
ee waa Sr oeea . »Mass—Pomroy v. Gold, 2 Mete. contrary. eitect }. And see cases infra 
: 33 S.W. e y ae ‘ 
Va." Newberry v. Ruffin, 45 S.5-|  atich—Jones v, Berkey, 148 N.w.|_,“A tender has a definite, legal sig- 


Tos, 7102, Va... 73. 

Wash.—Cash v. Meisenheimer, 102 
P. 429, 53.Wash. 576. 

And see cases passim infra § 1659. 


lay, 


85. See infra §§ 1665-1669. : Mo.—-Davis  v. 
86. Langan v. Mariposa Commer- | Estate Co., 
cial, etc., Co., 178 P. 166, 39 Cal.App.. | 327. 


TAG Neb.—Pollard v. Larson, 211 
9985-115 sNiebi so 1336. 


N.H.—Fairbanks v. Dow, 6 N.H. 


87. Harper v. Johnson, 30 So. 283, 
129 Ala. 296; Matthews v. Deason, 


(Tex.Civ.App.) 233 S.W. 330. 266. 


375, 181 Mich. 472; 
71 N.W. 174, 112 Mich. 641. 


Ne Sn v. George, 8 Miss. 


Barada-Ghio Real 
92 S.W. 113, 115 Mo.App. 


nification. It imparts, not merely the 
readiness and an ability to pay the 
money, or to deliver over the deed, 
or the property, at the time and place 
mentioned, in the contract, but also 
the actual production of the thing to 
be paid or delivered over, and an of- 
fer of it to the person ,to whom the 
tender is to be made.” Holmes vy. 
Holmes, supra. 

. fa] Thus a proposition to the 
owner of land that he send a convey- 
ance to a city in another state, and 


Lowrie v. Gour- 


N.W. 


[a] Statement of readiness to per- IN TA . Richman, 10°Ny- : 
form has been held Ah CG aren Law 304: Sires oe “Trahehakd, 6 Re Ao eee oF tne oe Adee 
woe) 233 SW. 336 Deason, (LOLON: | J.Law 126. pe achivereavoniid el enn sof the. cae 

5 ‘enthal { i N.Y. N.E. | veyance, has been held not t nsti- 
pony ev ehthell v- MEG ure, $0 NT] 287, 158 N.Y, 466; Wija Bldg. Corp. | tute suchis tender of periarniencend 
See iie0), APR, DEY, 3838 yv. Kay-Wei Bldg. Corp., 228 N.Y.S.]a contract to sell for cash as entitled 


Langan v. Mariposa Commer- 
cial, etc., Co., 178 P. 166, 39 Cal.App. 
Vals Pence v. Adams, 89 N.W. 1065, 
116 Iowa 462; Campbell v. Gittings, 
19 Ohio 347. 

90. Davis v. Barada-Ghio Real Es- 
moe Co., 143 S.W. 1108, 163 Mo.App. 
328. 

91. Campbell v. Prague, 39 N.Y.S. 
558, 6 App.Div. 554. 


89. 


v. Johnson, 30 


92. Ala. 

So. 283, 129 Ala, 296. 

Cal.Lemle v. Barry, 
181 Cal. 1; Peckham v. 
P. 928, 97 Cal. 147. 

Conn. at toes v. Sturm, 99 A. 689, 
91 Conn. 331 

Pe oNenan v. Baker, 10 App.D., 
CLS. 

Ga.—Smith v. Tatum, 79 S.EB. 775, 
140 Ga. 719. See Summerville Bank 
of Commerce v. Knowles, 124 S.E. 
910, 32 Ga.App. 800 (recognizing 
rule). 

Ind.—Axtel v. Chase, 77 Ind. 74; 
Browning v. Clymer, 1 Ind. 579, Smith 


PSs Pa 15.0) 
Stewart, 31 


298; Smith v. Miller, 101 N.E. 316, 
54 Ind.App. 37. 
Ky.—Hunter’s Adm’rs v. Miller’s 


Ex’rs, 6 B.Mon. 612; Bane’s Heirs v. 


848 [aff 164 N.E. 
589, 249 N.Y. 575]; Alpern v. Farrell, 
LIT NGNaSe 100, aLosiy ADDsbiveas giles 
Lighthall v. McGuire, 46 N.Y.S. 987, 
20 App.Div. 248; Tonge v. Newell, 44 
N.Y.S. 906, 16 App.Div. 500; Flanagan 
vy. Fox, 23 N.Y.S. 344, 3 Mise. 365. 


N.C.—Mitchem vy. Wallace, 64 S.E. 
901, 150 N.C. 640. 


N.D.—Beiseker v. Amberson, 
N.W. 94, 17 N.D. 215. 


,Omioredt alley ey v. Davis, Wright 


182, 223 App.Div. 


116 


NAT ain v. Locke, 11 Humphr. 
Tex.—Whiteman  v. 
Heirs, 8 Tex. 441. 
Va.—Newberry v. Ruffin, 
733,°102 Vas 73. 
Wash.—Boger v. Bell, 146 P. 179, 84 
Wash. 181. 


Castlebury’s 


45 S.B. 


: CU ais) am olKavns}: 
Smith vy. Doan, 15, U.C.Q.B. 634. 

93. Humpkey v. Norris, 7 S.W. 888, 
10 Ky.L. 8; Ackley v. Richman, 10 N. 
J.Law 304. And see supra § 1657 text 
and note 82. 

94. See infra §§ 1665-1669. 

95. Lighthall v. McGuire, 46 N.Y. 


547; 


plaintiff to sue for breach of contract. 
Sn v. Tatum, 79 S.E. 775, 140 Ga. 


[b] By statute in some jurisdic- 
tions an offer of payment is sufficient 
without an actual production and ten- 
der of the money unless the offer is 
accepted. Peckham v. Stewart, 31 
P. 928, 97 Cal. 147; Foster County 
Implement Co. v. Smith, 115 N.W. 
663). LX eeNSDS RTS: 


Sufficiency of conduct to constitute 
tender generally see Tender §§ 6-60. 


97. Holmes vy. Holmes, 12 Barb. 
137 [aff 9 N.Y. 525, Seld.Notes 240]. 


98. Buechler v. Olson, 189 N.W. 
741, 194 Iowa 245; Allen v. Atkinson, 
ae wet 351s Zents v. Legnard, 70 
Q.. t 


99. Blood v. Hardy, 15 Me. 61; 
Allen v. Atkinson, 21 Mich. 851. 


1. Daly v. Bruen, 84 N.Y.S. 971, 
88 App.Div. 263. 


2. Higgins v. Eagleton, 50 N.E. 
287, 155 N.Y. 466; Tonge v. Newell, 
44 N.Y. S. 906, 16 App. Div. 500; Flan- 
agan v. Fox, 23 N.Y.S. 344, 3 Misc. 
365. And see cases infra note 3. 


gaye Cal.—Kinkead vy. Shreve, 17 Cal. 


2 


. For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1660-1662] 


mand unnecessary,* at least where no time for 
conveyance 1s specified in the contract® or where 
the agreement is to convey the land on request.* 
Indeed, it has been held to be necessary even where 
the contract fixes the time.* However, it has been 
held by other authorities that, if the vendor agrees 
to make title on a certain day and no precedent 
or concurrent act is to be performed by the purchas- 
er, and the vendor fails to execute and deliver the 
deed within the time lmited, the purchaser may 
sue for damages without demanding a deed.S More- 
over, where the agreement is for a conveyance on 
the performanee of particular acts by the purchaser, 
no demand is necessary, the performance prescribed 
being sufficient for .that purpose if such in nature 
as to be within the knowledge of both parties;° 
and the same is true where conveyance is stipulated 
for on the happening of some event peculiarly with- 
in the knowledge of the vendor.1° Where demand 
is necessary, the purchaser must, after making it, 
allow a reasonable time for compliance therewith."* 
The deed or performance demanded must also be 
such as the purchaser is entitled to;’? but a mere 
clerical error in the demand, whose true purport and 
intent are understood by the vendor, will not pre- 
vent it from being sufficient.*? 


[§ 1661] e. Preparation or Tender of Deed for 
Execution. As to whether the preparation and ten- 
der by the purchaser of a deed to be executed by 
the vendor are a condition to the purchaser’s right 
of action, there is somewhat of a conflict of author- 
ity,'* such acts by the purchaser being held to con- 


Tll.— Baker v. Whiteside, 1 Ill. 174, Ye 
P2eAm-. Da Tes. 8. 

Ind.—Axtel v. Chase, 77 Ind. 74; 
Brown v. Hart, 7 Blackf. 429. 

Ky.—Stafford v. Trimble, 1 Bibb. 
323. 

Mass.—Pomroy V. 
500. 

Miss.—Stanaifer v. Davis, 21 Miss. 


Shaw 


daway v. Smith, 


Gold, 2 Mete. 


11. 
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Standifer v. 
v. Wilkins, 
(Tenn.) 647, 49 Am.D. 692. 


S.W. 728 (dictum to same effect). 
9. Pye v. Rutter, 7 Mo. 548. 
e210. Fitzpatrick v. Hanrick, 11 Ala. 


Fuller v. Williams, 7 Cow. (N. 
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dition ‘the right to damages in those jurisdictions 
where it is held to be the purchaser’s duty to ten- 
der a deed,’® and the contrary result being reached 
in the more numerous jurisdictions where no such 
duty rests on the purchaser,'® unless, of course, such 
a duty is expressly provided by the contraet, in which 
case it will be enforced as a condition to the right 
of action!’ in the same manner as other conditions 
generally which the contract imposes.t® Hven where 
the duty ordinarily devolves on the purchaser, its 
performance may be unnecessary on the principles 
elsewhere stated,'!® as where the vendor cannot*® 
or will not?! perform. If the purchaser does pre- 
pare and tender a deed it must be such as the ven- 
dor under the coutract is bound to execute.*” 


Mortgage renewal. Under an agreement by the 
vendor to secure an extension of an existing mort- 
gage or pay damages and by the purchaser to exe- 
cute a new mortgage in his own name if it be nec- 
essary, there has been held to be no duty on the 
purchaser to prepare and tender a new mortgage 
when the old one matures, in the absence of any 
notification by the vendor that one is necessary, 
and the latter party may be held in damages despite 
the purchaser’s not preparing or tendering such 
mortgage.” 


[§ 1662] f. Rescinding Contract or Placing Ven- 
dor in Statu Quo.24 An action for damages being 
based on and in affirmance of the contract,?® it is 
not necessary that the purchaser, in order to main- 
tain such action, should rescind the contract,’® re- 


Davis, 21 Miss. 48. Md.—Pierpoint v. Pierpoint, 3 Harr. 
8 Humphr. &J. 165. 
See Had- Miss.—Standifer v. Davis, 21 Miss. 
(Tex.Civ.App.) 277 | 48. 

Mo.—-Barret v. Browning, 8 Mo. 689. 

Pa.—Sweitzer v. Hummel, 3 Serg.& 
R. 228. 

Party on whom duty to prepare and 
tender deed rests see supra § 693. 


48; Johnston v. Beard, 15 Miss. 214. Yo) 58, 17 AmD., 498. 17. Brown v. Hart, 7 Blackf. (Ind.) 
N.E.—Fairbanks v. Dow, 6 N.H. 12. Newberry v. Ruffin, 45 S.E. 733, | 429. 

266. 102 Va. 73. 18. See supra § 1656 text and note 
N.Y.—Wija Bldg. Corp. v. Kay-Wei|, [a] Thus, where the demand made | 76. 

Bide. Corp. 228 NV.S. 188 238 App. [te for deed clmerent trom, Moat ,co| 19. See: intra, $4 16e6-1058 

Div. 848 [afl 164 NE. 589, 249 x | the conteant it is not sufficient as a|, 20- Bedell v. Smith, 37 Ala. 619; 


575]; Darrow v. Cornell, 51 N.Y.S. 
828, 30 App.Div. 115; Tonge v. Newell, 
44 N.Y.S. 906, 16 App.Div. 500; Fuller 
v. Williams, 7 Cow. 53, 17 Am.D. 498. 


Pa.—Allison v. Montgomery, 107 Pa. 
455. 
Va.—Newberry Vv. 


13. 


727. 


Ruffin, 45 S.E. 


733, 102 Va. 73. ie 
See Baynes v. Bernhard, 12 Ga. 150; | 429 Rifas 296: 


Bernstein v. Kohn, 114 A. 543, 96 N. 
J.Law 223 (both recognizing rule). 
4 See infra §§ 1665-1669. 


5. Baker v. Whiteside, 1 Ill. 174, 12 
Am.D. 168; Adkins v. Ferrell, 42 S.W. 


Ala. 318; 


ingsly, Peck 


basis for an action to recover dam- 
ages for breach of contract. 
ry.v. Ruffin, 45 S.E. 733, 102 Va. 73. 

Hobson v. Metropolitan Casual- 
ty Ins. Co., 8 P.(2d) 150, 120 Cal.App. 


See infra text and notes 15, 16. 
Harper v. Johnson, 30 So. 283, 
Johnson vy. Collins, 17 
Wade v. Killough, 5 Stew. 
&F. (Ala.) 450; Burns v. Boyd, 19 U. 
C.Q:B. (Ont.) 547. 
(Tenn.) 
where the vendor agreed to make a 


Johnson v. Collins, 17 Ala. 318, 327. 


“We do not think the law requires 
of a purchaser to tender a deed to be 
executed when if executed he Be eT 

ol- 


Newber- 


fuse to accept it.” Johnson y. 
lins, supra. 

21. Brady v. Green, 48 So. 807, 159 
Ala. 482; Bedell v. Smith, 37 Ala. 619; 
Garnett v. Yoe, 17 Ala. 74. 


22. Burns v. Freling, 71 S.W. 1128, 
98 Mo.App. 267. 


23. Sachs v. Wachsman, 114 N.Y. 
S. 171, 130 App.Div. 72. 


24. In actions to recover purchase 


See Blair v. Bill- 


85 (holding 


1145, 19 Ky.L. 1082; Pomroy v. Gold, 
2 Metc. (Mass.) 500. 


6. Gibbs v. Stone, 7 T.B.Mon. (Ky.) 
302. 3 

[a] Sufficiency of demand.—Under 
a contract to execute a deed to the 
purchaser when called for, a notice 
in writing sent to the vendor stating 
that the purchaser calls for a deed, 
which notice is delivered by one not 
authorized to demand and receive the 
deed, does not make it the duty of the 
vendor to seek out the purchaser and 
deliver the deed, and is not a sufficient 
demand. Gibbs v. Stone, 7 T.B.Mon. 


(Ky.) 302. 


deed within one month or at any oth- 
er period, that it was his duty to make 
and tender the conveyance within the 
month, if he wished performance then, 
but that after that the preparation 
and tender of a deed were the duty 
of the purchaser, failing which no ac- 
tion lay). 

16. Cal.—Chatfield vy. Williams, 24 
P. 839, 85 Cal. 518. 

Ill.— Buckmaster v. Grundy, 2 Ill. 
310. See Storer v. Morley, 185 Ill. 
App. 231. 

Ind.—Brown v. Hart, 7 Blackf. 429. 


Ky.—Beasley v. Gillispie, 4 Bibb 
314. 


money see supra §§ 1605-1608. 

25. See supra § 1645 text and note 
48. 

26. Clagett v. Easterday, 42 Md. 
617; Way v. Root, 140 N.W. 577, 579, 
174 Mich. 418 [cit Cyc]; Dunnica v. 
Sharp, 7 Mo. 71; Hawkins v. Berlin, 
201 P. 108, 27 N.M. 164. But see Wil- 
liams v. Hefner, 297 P. 492, 89 Mont. 
361 (to same effect); Nolde v. Gray, 
102 N.W. 759, 104 N.W. 165, 73 Neb. 
373 (in an action for breach by fail- 
ure to convey, stating that the pur- 
chaser must rescind and holding that 
he must restore possession, as a con- 
dition precedent to recovery); Cohen 
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store possession of the premises,?7 return anything 
that he may have received under the contract,?* or 
otherwise place the vendor in statu quo or offer to 
dorsos ee 

[§ 1653] g. Reformation of Instrument. Refor- 
mation of a deed which fails to express accurately 
the intent of the parties is not necessary in order 
for the purchaser to recover for a breach of the 
agreement.*? 

[§ 1664] h. Eviction of Purchaser in Possession.*? 
Tt is not necessary that the purchaser if in posses- 
sion should have been evicted, in order that he may 
sue for and recover damages for a breach of the 
sale contract,*® save where the contract expressly 
conditions his right of action thereon.*+ 

{§ 1665] i. When Performance, Tender, or De- 
inand Unnecessary—(1) In General. The general 
rules above stated are subject to the exception that 
a performance, tender, or demand on the part of the 
purchaser is unnecessary where it would be mere- 
ly a useless ceremony,?® as where the vendor has 
already repudiated the contract,?® or is unable to 
comply therewith,*? or where performance by the 


VENDOR AND PURCHASER 
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purchaser has been prevented,*® or waived®® by the 
vendor, or the action is for the breach of an in- 
dependent covenant;*® but there is some authority 
which holds it not to be sufficient that the vendor 
has put the purchaser out of possession.4* 


[§ 1666] (2) Repudiation of Contract or Refusal 
by Vendor To Perform. No performanee, tender, or 
demand on the part of the purchaser is necessary 
where the vendor has already repudiated or refused 
to perform his part of the contract.*? Such repu- 
diation or refusal must, however, be direct, positive, 
and unqualified,t® and a refusal conditional on fu- 
ture events is not sufficient;** but the repudiation 
or refusal of performancé by the vendor need not 
be in express terms if what he does say is substan- 
tially equivalent thereto,*® and a conveyance of the 
property to a third person may be treated as a re- 
pudiation of the contract.*® 

[§ 1667] (8) Inability of Vendor To Perform. 
No performance, tender, or demand on the part ot 


the purchaser is necessary where the vendor is clear- 
ly unable to perform his part of the contract,47 as 


v. Boker, 3 Pa.Dist.&Co. 540, 541 (stat- 
ing that “before the plaintiff is enti- 
tled to recover for breach of a con- 
tract to convey real estate, he should 
show a breach by the other party, and 
that he is entitled to rescind, and does 
rescind, the contract’ but making the 
statement, not in connection with a 
suit for damages for breach, but to 
recover back purchase money paid). 

27. Pearce v. Hubbard, 135 So. 179, 
223 Ala. 231; Way v. Root, 140 N.W. 
Bility sOOy 174, Mich. 418 [cit Cyc]; 
Fletcher vy. Button, 6 Barb. 646 [aff in 
HIN YS 3.9615 Taylor v. Browder, 1 
Ohio St. 225. 

28. Miller v. Roberts, 47 N.E. 585, 
169 Mass. 134. 

[a] Extent of duty as to such arti- 
cles.—Although the purchaser must 
account for what he has received, his 
right to sue stands on independent 
grounds and it is not necessary to re- 
store what he has received in order 
to maintain the action. Miller v. Rob- 
erts, 47 N.E. 585, 169 Mass. 134. 


29-20. Way v. Root, 140 N.W. 577, 
579, 174 Mich. 418 [cit Cyc]; Hawkins 
v. Berlin, 201 P. 108, 27 N.M. 164; 
Fletcher v. Button, 6 Barb. 646 [aff 
4 N.Y. 396]. 

31. Heath v. Beck, (App.), 231 S.W. 
657 [transf (App.) 204 S.W. 438, and 
retransf (Mo.) 225 S.W. 993]. 

32. Necessity of eviction to estab- 
lish breach of covenant: 

For quiet enjoyment see Covenants 

§ 135. 

Of 

Seizin see Covenants § 107. 

Warranty see Covenants §§ 156, 157. 
83. Bedell v. Smith, 37 Ala. 619; 
Peers v. Barnett, 12 Gratt. 53 (Va.) 
410. 

Disturbance of possession as ac- 
tionable breach see infra § 1653. 

34. Failing v. Osborne, 3 Or. 498. 

35. Ala.—Greenberg v. Ray, 108 
So. 385, 214 Ala. 481. 


Cal. Remy v. Olds, 26 P. 355, 88 
Cansrd3it. 

Ga.—McLeod v. Hendry, 54 S.B. 949, 
126 Ga. 167; Baynes v. Bernhard, 13 
Ga. 150; Summerville Bank of Com- 
merce v. Knowles, 124 S.H. 910, 32 Ga. 


App. 800; Blount v. Lynch, 100 S.E. 

644, 24 Ga.App. 2 F 
Iowa.—Kirkwood v. Perry Town 

Be etc., Co., 159 N.W. 774, 178 lowa 


N.Y.—Oppenheimer v. Knepper 
Realty Co., 98 N.Y.S. 204, 50 Misc. 186. 


N.C.—Samonds v. Cloninger, 127 S. 
BE. 706, 189 N.C. 610. 

Tex.—Nevins v. Thomas, 
332, 80 Tex. 596. 

ane see cases passim infra §§ 1666-— 


16 S.W. 


36. See infra § 1666. 

387. See infra § 1667. 

38. See infra § 1668. 

39. See infra § 1673. 

40. See infra § 1669. 

41. Johnson v. Collins, 17 Ala. 318. 

42. Ala.—Bedell v. Smith, 37 Ala. 
619. See Moss v. King, 65 So. 180, 186 


Ala. 475 (recognizing rule). 

Cal.—Remy v. Olds, 26 P. 355, 88 
Cal. 537; Gray v. Dougherty, 25 Cal. 
266; Boudreau v. Ibbetson, 12 P.(2d) 
120, 123 Cal.App. 721. 


D.C.—Landvoigt v. Paul, 
D.C. 423. 

Fla.—Behrman v. Max, 187 So, 120, 
102 Fla. 1094. 

Ga.—McLeod v. Hendry, 54 S.E. 949, 
126 Ga. 167; Irwin v. Askew, 74 Ga. 
581; Blount v. Lynch, 100 S.E. 644, 
24 Ga.App. 217. 

Ind.—Case y. Wolcott, 33 Ind. 5. 

Iowa.—Kuhlman v. Wieben, 105 N. 
Wie 445, 129 Iowa 188, 2 L.R.A.N.S. 
666. 

Ky.—Goldstein v. McDonald, 3 S.W. 
(2d) 200, 223 Ky. 161; Blake v. Clark, 
289 S:W. 287, 288, 217 Ky. 340 [cit 
COARONS 

La.—Ronaldson, etc., Co. v. Bynum, 
48 So. 152, 122 La. 687. 


Mass.—Murray v. Mayo, 31 N.E 


1063, 157 Mass. 248; Lowe v. Har- 
wood, 29 N.E. 538, 1389 Mass. 1338. 


Minn.—Matteson v. U. S., etc., Land 
Co., 115 N.W. 195, 103 Minn. 407. 


N.Y.—De Jong v. Couch, 52 N.Y.S. 
1018, $82. App.Div. 625. 
N.C.—Samonds v. Cloninger, 127 S. 


27 App. 


E. 706, 189 N.C. 610. 


N.D.—Foster Implement Co. v. 
Smith, 115 N.W. 663, 17 N.D. 178. 

Ohio.—McCarty v. Lingham, 146 N. 
E. 64, 111 Ohio St. 551. 


Que.—Versailles y. Paquin, 23 Que. 
SE anaoiot 


“The unconditional refusal of per- 


‘formance renders the tender an idle 


ceremony, and the failure to make it 
would result in no detriment to the 
party who refuses to perform.” Mat- 
teson v. U.S., ete., Land Co., 115 N.W. 
195, 197, 103 Minn. 407. 

[a] Tender of lease.—Where the 
vendor agreed that, if the property 
should be vacated beiore a named 
date, he would lease it up until then, 
and demand was made on him on the 
tenants vacating the property, which 
demand the vendor refused, the pur- 
chaser was not required to tender a 
lease of the premises before suing for 
breach of the undertaking. Hobson vy. 
Sepa Casualty Ins. Co. of New 
York, 8 P.(2d) 150, 120 Cal.App. 727. 

43. Pomroy v. Gold, 2 Mete. 
(Mass.) 500; Matteson v. U. S., etc., 
Land Co., 115 N.W. 195, 103 Minn. 407; 
Beiseker y. Amberson, 116 N.W. 94) 
LGN. Ae Le 


44. Beiseker vy. Amberson, supra. 

45. Kuhlman v. Wieben, 105 N.W. 
445, 129 Iowa 188, 2 L.R.A.N.S. 666. 

46. Wolff v. Meyer, 66 A. 959, 75 
N.J.Law 181 [aff 70 A. 1103, 76 NJ. 


Law 574]. And see cases passim su- 
pra § 1651; and infra § 1667 text and 
note 49. 

47. Ga.—McLeod v. Hendry, 54 S. 


E. 949, 126 Ga. 167; 
hard, 12 Ga. 150. 


lowa.—Kirkwood v. Perry Town Lot 


& Improvement Co., 159 N.W. 774, 178 
lowa 248. 

Ky.—Williams v. Casey, 4 Bibb 300 

N.Y.—De Jong v. Couch, 52 N.S. 
1018, 32 App.Div. 625; Oppenheimer Vv. 
Knepper Realty Co., '98 N.Y.S. 204, 50 
Misc. 186. See Ziehen v. Smith, 43 N. 
mie 148 N.Y. 558 (recognizing 


gu A Ser aNighors v. Freeman, 33 N.C. 


Baynes vy. Bern- 


Pa.—Young v. Brady, 95 
Pa. 584. & y A. 802, 250 


For later cases, developments and changes in the law see Annotations, same title and section number, ~ 
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where he cannot convey a good title,48 where he has 
disabled himself from performing his contract by 
conveying the land to a third person,*® or by en- 
cumbrancing it to such a person,®® where the prop- 
erty has been sold under process against him,*? or 
where there is an encumbrance on the property which 
the vendor is unable to®? or does not®? remove; for 
encumbrances to serve as an excuse for failure of 
demand, tender, or performance there must be an 
actual inability on the part of the vendor to per- 
form,®* and it is not sufficient that at the time of 
performance there is an encumbrance on the prop- 
erty if the vendor is able to remove it,®> particularly 
where he has offered to do so.°* Moreover, there is 
authority in at least one jurisdiction that even the 
fact that the vendor has no title is insufficient as 
an excuse, if, to the knowledge of the purchaser, 
he is able to procure it at any time.®7 


[§ 1668] (4) Performance by Purchaser Prevent- 
ed by Vendor. The absence of a performance or ten- 
der on the part of the purchaser is excused if it was 
prevented by the act or default of the vendor.*8 
However, although a failure to cause to be surveyed 


48. Ala.—Bedell v. Smith, 37 Ala. 
619; Johnson v. Collins, 17 Ala. 318. 


Ga.—Baynes v. Bernhard, 12 Ga. 


ett, 16 Mass. 161. 
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538, 139 Mass. 133; Newcomb v. Brack- 
See Pomroy v. Gold, 
2 Metc. 500 (dictum to same effect). 
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land sold and to be paid for by the acre so as to en- 
able the purchaser to know the amount owing’ and 
prevent his offering it is ordinarily sufficient to ren- 
der a tender unnecessary,°® the rule is otherwise 
where he waives the default by agreeing as to the 
amount necessary to be paid.®° 


[§ 1669] (5) Independent Covenants. Where the 
action is for a breach on the part of the vendor of 
an independent covenant, no performance, tender, or 
demand on the part of the purchaser is necessary.°! 


[§ 1670] 4, Defenses—a. In General—(1) Defenses 
Available. Defendant is entitled to show affirmative- 
ly by way of defense that plaintiff never had or no 
longer has a cause of action.°2 Thus, it is a good 
defense for him to show that the contract sued on 
is void,®* or that it was plaintiff who first broke the 
contract ;** that plaintiff refused to pay or tender 
the stipulated purchase price according to the terms 
of his agreement;** or, where the covenants are 
dependent and coneurrent, that plaintiff has not per- 
formed or offered to perform his part of the con- 
tract;°° or, where a demand is necessary, that ptain- 
tiff has not made any demand;*’ or that plaintiff’s 


287,155 N.Y. 466: Ziehen v. Smith, 
42 N.E. 1080, 148 N.Y. 558, 3 N.Y.Ann. 
Cas. 21; Wija Bldg. Corporation v. 


5.0: 

Ind.—Carpenter vy. Lockhart, 1 Ind. 
434, Smith 326; Bowen vy. Jackson, 8 
Blackf. 208; Blann v. Smith, 4 Blackf. 
ahi 


Ky.—Williams v. Casey, 4 Bibb 300. 


Mich.—Bugajski v. Siwka, 166 N.W. 
863, 200 Mich. 415. 

Mo.—Dunnica v. Sharp, 7 Mo. 71. 

N.J.—Bernstein v. Kohn, 114 A. 543, 
196 N.J.Law 223. 

N.Y.—Daly v. Bruen, 84 N.Y.S. 971, 
88 App.Div. 263; Miner v. Hilton, 44 
N.Y.S. 155, 15 App.Div. 55; Holmes v. 
Holmes, 12 Barb. 137 [aff 9 N.Y. 525, 
1 Seld. Notes 240]; -Oppenheimer v. 
Knepper Realty Co., 98 N.Y.S. 204, 50 
Mise. 186. : 

Pa.—Kerst v. Ginder, 12 Leg.Int. 
paral 

Tenn.—Shaw v. Wilkins’ Adm’r, 8 
Humphr. 647, 49 Am.D. 692. 

“A demand is held necessary, be- 
cause the obligor is presumed to be 
capable and ready to make a title, 
when the purchaser shall have placed 
himself in’a position to ask it, and 
shall desire it to be made. This pre- 
Sumption ceases when it is made to 
appear to the Court, that he has not 
and never did have a title. What ab- 
surdity to require a party to do that 
which, it judicially appears to the 
Court, if done, would be unavailing. 
The reason of the rule ceasing, the 
rule itself is defunct.’’ Baynes v. 
Bernhard, 12 Ga. 150, 154. : 

49. Ala.—Pearce vy. Hubbard, 135 
So. 179, 223 Ala. 231. 

Ark.—Rawls v. Free, 43 S.W.(2d) 
540, 184 Ark. 737. 

Del.—Lynam v. Harvey, 108 A. 850, 
12 Del.Ch. 129. 

Fla.—Stanley v. Anthony Farms, 
12 9S0. 57,793 Bla. 295: 

Ga.—-Cooley_v. Moss, 51 S.E. 625, 
123 Ga. 707; Field v. Martin, 49 Ga. 
268. 

Ind.—Nesbit v. Miller, 25 N.E. 148, 
125 Ind. 106. 

Iowa.—Damon v. Weston, 42 N.W. 
187, 77 Iowa 259. 

Kan.—tTracy v. Gunn, 29 Kan. 508. 

Mass.—Lowe v. Harwood, 29 N.E. 


N.J.—Wolff v. Meyer, 66 A. 959, 75 
N.J.Law 181 [aff 70 A. 11038, 76 N.J. 
Law 574]. 

N.Y.—Church v. Bourne, 141 N.Y.S. 
333, 79 Misc. 629. 

N.C.—Samonds v. Cloninger, 127 S. 
E. 706, 189 N.C. 610. 

Wash.—Palmer v. Clark, 100 P. 749, 
52 Wash. 345; Munson v. McGregor, 
94 P. 1085, 49 Wash. 276. 

Eng.—Lovelock v. Franklyn, 8 Q. 
B. 371, 55 E.C.L. $71, 115 Reprint 916. 

Que.—Versailles v. Paquin, 23 Que. 
K.B. 432. 

[a] However, where the convey- 
ance is so conditioned or the transac- 
tion with the third person is other- 
wise of such character as not to put 
it out of the vendor’s power to con- 
vey despite it, the necessity of per- 
formance, tender, or demand before 
suing for damages for a breach still 
exists. Damon v. Watson, 42 N.W. 
187, 77 Iowa 259. 

[b] Conveyance of one of several 
tracts contracted to be sold simulta- 
neously and as part of the same con- 
tract operates to render a demand or 
tender unnecessary as to any of them. 
Rawls v. Free, 43 S.W.(2d) 540, 184 
Ark. 787. 

Conveyance to third person as ac- 
tionable breach see supra § 1651. 

50. Miswald-Wilde Co. v. Armory 
Realty Co., (Wis.) 243 N.W. 492 [mod 
on other grounds 246 N.W. 305]. 

51. Nichols v. Freeman, 33 N.C. 
99. 

52. Greenberg v. Ray, 108 So. 385, 
214 Ala. 481; Daly v. Bruen, 84 NVY.S. 
971, 88 App.Div. 263; Oppenheimer v. 
Knepper Realty Co., 98 N.Y.S. 204, 50 
Misc. 186. 

{a] Unreleased dower interest.— 
Greenberg v. Ray, 108 So. 385, 214 Ala. 
481. 


53. Lunde v. Minch, 136 A. 552, 105 
Conn. 657. 

54. Higgins v. Eagleton, 50 N.E. 
287, 155 N.Y. 466;  Ziehen v. Smith, 
42 N.B. 1080, 148 N.Y. 558, 3 N.Y. Ann. 
@as.21;3) Alpern.w: Harrell,’ 117 Ney.S: 
706, 133° App.Div. 278; Whitney > v, 
Crouch, 172N.Y-2S. 729, 105 Mise.) 268. 


55. Higgins v. Eagleton, 50 N.E. 


Kay-Wei Bldg. Corperation, 228 N.Y. 
S. 182, 223 App.Div. 848 [aff 164 N.E. 
DSO e249) INDY, 575]; Campbell. v, 
Prague, 39 N.Y.S. 558, 6 App.Div. 554; 
Whitney v. Crouch, 172 N.Y.S. 729, 
105 Mise. 268; New York City Estates 
Co, v. Central Realty Co., 118 N.Y.S. 
1054, 2 Current Ct.Dec. 276. See 
Lunde v. Minch, 136 A. 552, 105 Conn. 
657 (recognizing rule); Shapiro v. 
Nadler, 99 N.Y.S. 879, 51 Misc. 13 
(dictum to same effect). 


56. Higgins v. Eagleton, 50 N.E. 
287, 155 N.Y. 466. 


57. Brown v. Gammon, 14 Me. 276 


58. Case v. Wolcott, 33 Ind. 5; 
es v. Sexton, 100 S.W. 17, 2Uui Mo. 


59. Smith v. Miller, 101 N.E. 316, 
54 Ind.App. 37. 


60. Simith v. Miller, supra. 


61. Kirkwood v. Perry Town Lot, 
etc., Co., 159 N.W. 774, 178 Iowa 248: 
Kriling v. Cramer, 133 S.W. 655, 152 
Mo.App. 431; Shaw v. Wilkins’ Adm’r, 
8 Humphr. (Tenn.) 647. 49 Am.D. 692: 
Maxon v. Gates, 88 N.W. 54, 112 Wis. 
196. See Taylor v. Patterson, 3 Ark. 
238 (dictum to same effect). 


62. Thompson v. Elliott, 28 Ind. 
ee And see cases infra notes 63- 
69. 


pe ions as defense see infra § 
6. 


63. Barnett v. Mendenhall, 42 Iowa 
296; Kaplan vy. Whitworth, 40 So. 723, 
116 La. 337. And see cases supra § 
1646 notes 96, 97. 


64, Jones v. Berkey, 148 N.W. 375, 
181 Mich. 472; Pollard v. Larson, 211 
N.W. 998, 115 Neb. 136; Steinhardt v. 


Baker, 57 N.E. 629, 1638 N.¥. 410, 8 
Ann.Cas, 13. 
65. Rossbach v. Micks, 132 N.W. 


526, 89 Neb. 821, 42 L.R.A.N.S. 444. 


66. Pence v. Smock, 2. Blackf. 
(Ind.) 315; Higgins v. Eagleton, 50 N. 
E. 287, 155 N.Y. 466; E. M. Kane Co, 
v. Jaretzki, 196 N.Y.S. 791, 119 Misc. 
419. 

Waiver of objections to tender see 
supra § 687. 

67. Brown v. Hart, 7 Blackf. (Ind.) 
429. 
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tender or offer of performance was coupled with con- 
ditions not authorized by the contract.°® So, non- 
performance of stipulated acts by a third person, 
whose performance is by contract made a condition 
precedent to the existence of liability, is a defense.°° 
It is also a good defense for defendant to show 
affirmatively that he did in fact perform, or was 
able to and offered to perform, his part of the con- 
tract,?° provided such offer was seasonably made ;** 
that there was no breach of the vendor’s under- 
taking;’? ‘that his title to which plaintiff objected 
was in fact suffictent,”? or that, although he has not 
title, he does have authority and power to convey 
a good title;74 that performance by defendant was 
prevented’® or waived by plaintiff;*® that the con- 
tract was rescinded or abandoned by mutual con- 
sent;77 or that notice of rescission was given by 
defendant where the circumstances were sufficient to 
afford a ground therefor.** Furthermore, where a 
term of the contract relieves the purchaser from 
liability for damages for stipulated defaults, the 
contractual provision is a defense to an action seek- 
ing damages as to matters thus dealt with,*® even 
though it might have been possible to have avoided 
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their existence, had an effort been made to do so, 
and although no such effort is made.*° 


[§ 1671] (2) Defenses Not Available.*t It is not 
a good defense to an action for breach of the con- 
tract that plaintiff knew that defendant had no ti- 
tle, that his title was not good, or that the quan- 
tity was deficient ;*? that plaintiff is in possession 
of the property,’* or has not been disturbed in his 
possession’ or that he has obtained the property by 
condemnation proceedings;**® that the property has 
been taken for a highway which has been legally 
laid out thereon;®* that defendant did not have 
the actual intent to be bound by his agreement or 
deed according to its terms ;** that he did not own the 
land at the time of the contract,** even though plain- 
tiff was aware of that fact;®® that the contract has 
not been registered ;°° that-buildings on the premis- 
es are damaged by fire between the time of con- 
tracting and the time fixed for performance;®! or 
that defendant is a married woman, if competent to 
contract with reference to her land,®* even though 
she cannot convey a good title without the consent 
or concurrence of her husband.®* In an action on 
a covenant for the conveyance of land, which is in 


\ 


68. Lighthall v. McGuire, 46 N.Y.S. 
987, 20 App.Div. 248. 


69. Cohen v. Edinberg, 
294, 225 Mass. 177. 


70. Johnson v. Collins, 17 Ala. 
318; Higgins v. Eagleton, 50 N.E. 287, 
155 N.Y. 466; Fairey v. Strange, 104 
S.E. 325, 115 S.C. 10. 


71. Russell v. Copeland, 30 Me. 332; 
Aiken v. Sanford, 5 Mass. 494. 


{a] Time of offer of performance 
by vendor.—(1) If time is not of the 
essence of the contract a tender of 
performance made by the vendor 
within a reasonable time is a good 
defense (Aiken v. Sanford, 5 Mass. 
494); (2) and in any event a strict 
performance may be waived by the 
purchaser in which case a tender of 
performance within a reasonable time 
thereafter is a good defense (David- 
son v. Jourdan, 2 Coldw. (Tenn.) 255); 
(3) but, if the tender of performance 
is not made within a reasonable time 
it is no defense that it was made be- 
fore plaintiff instituted his action 
(Aiken vy. Sanford, supra); (4) and, 
where the contract has been broken 
and plaintiff's right of action has ac- 
G.ueu, the vendor cannot defeat a re- 
covery by making a tender of per- 
formance after the commencement of 
the action (Russell v. Copeland, 30 
Me. 332). (5) However, there is some 
authority holding that an offer of per- 
formance after commencement of the 
suit but before the decree by a ven- 
dor who has at all times been will- 
ing to convey but was unable to do sa 
earlier may be sufficient answer to an 
action for damages where the distinc- 
tions between law and equity have 
been abolished. Seaver v. Hall, 70 N. 
W. 373, 50 Neb. 878 [aff 72 N.W. 217, 
52 Neb. 316]. 


72. Gleason v. Shuart, 127 N.Y.S. 
101, 142 App.Div. 320; Clayton v. 
Franco-Texan Land Co., 39 S.W. 645, 
15 Tex.Civ.App. 365. 


73. Steinhardt v. Baker, 57 N.E. 
629, 163 N.Y. 410, 8 Ann.Cas. 13; Hig- 
gins v. Eagleton, 50 N.E. 287, 155 N. 
Y. 466. Compare Flanagan v. Fox, 26 
N.Y.S. 48, 6 Misc. 1382 [rev 25 N.Y.S. 
514, 5 Misc. 589, and aff 39 N.E. 857, 
144 N.Y. 706] (contrary result where 
the contract was for a title to be ap- 


114 N.E. 


proved by a title company and approv- 
al was refused, although the title was 
in fact good). 


74. Remington Paper+. Co. Vv. 
O’Dougherty, 81 N.Y. 474 [foll Rem- 
ington Paper Co. vy. O’Dougherty, 81 
INGas (6 D010 


75; American Strawboard Co. v. 
Haldeman Paper Co., 83 F. 619, 27 C. 
C.A. 634; Gilmore v. Hoskinson, 157 
P. 426, 98 Kan. 86; Gibson v. Dunnam, 
19 S.C.L. 289, 26 Am.D. 180. 


[a] Tllustrations.—(1) If the pur- 
chaser refuses in advance to accept 
any deed unless it omits certain re- 
strictive covenants for which the con- 
tract of sale stipulates, and so in- 
forms the vendor, he cannot rely on 
the failure of the vendor to tender a 
proper deed. American Strawboard 
Co. v. Haldeman Paper Co., 83 F. 619, 
27 C.C.A. 6384. (2) A vendor of realty 
is not jiiable to the purchaser or his 
assignee or quitclaim grantee for fall- 
ure to make a warranty deed, where 
the failure is caused by the failure of 
warranty of the purchaser who con- 
veyed realty to the one who contract- 
ed to convey it at the time the war- 
ranty deed was delivered to him. Gil- 
Bene v. Hoskinson, 157 P. 426, 98 Kan. 


76. Colgan v. Sharp, 4 Mo. 268; 
Payee v. Jourdan, 2 Coldw. (Tenn.) 

77. Thompson v. Elliott, 28 Ind. 55; 
Conley v. Doyle, 50 Mo. 234; Rogers v. 
Simpson, 31 Ohio Cir.Ct. 103. 

78. Fisher v. Wilson, 18 Ind. 133. 

Grounds for rescission by purchas- 
er generally see supra §§ 425-463. 


79. Drapen v. Foley, 154 N.E. 568, 
258 Mass. 167. 


80. Drapen v. Foley, supra. 
81. Unavailability of specific per- 
formance or rescission asserted as de- 


fense to suit for damages see supra § 
1646 text and notes 98, 99. 


82. Ga.—Foute v. Elder, 35 S.E. 
118, 109 Ga. 713. 
Iowa.—Horn y. Phillips, 149 N.W. 


80, 167 Iowa 169.° 


Ky.—Jenkins v. Hamilton, 154 S.w. 
Tot Loh eye aL Oe. 


Neb.—Fletcher v. Brewer, 129 N.W. 
288, 88 Neb. 196. 


Pa.—-Hawthorns’ Appeal, 3 A. 20, 1 
Pa.Cas. 298. 


_{a] Chancing bargain as limita- 
tion on rule——Where both parues 
know of the occupancy of part of the 
land by a third person, neither being 
aware of the validity of such person’s 
claim, and where the purchaser never- 
theless buys on the chance of acquir- 
ing title to the land affected, his 
knowledge of the facts and purchase 
on the hazard as to the title is a de- 
fense to the vendor if the title of the 
third person turns out to be good. 
Pacific Portland Cement Co., Consol- 
idafed, v. Placer County Land Co., 201 
126, +187 Cal. 15. 


83. Haynes v. Farley, 4 Port. 
(Ala.) 528; Fletcher v. Button, 4 N. 
Y. 396 [aff 6 Barb. 646]. And See cas-~ 
es supra § 1664. 


84 Neagle v. Hudson, 144 N.Y.S. 
221 [aff 149 N.Y.S. 1099, 165 App.Div. 
943]. And see supra § 1664, 


85. Baltimore, ete, R.. Co. vy. 
Adams, 60 N.E. 1004, 27 Ind.App. 185. 


rica Fairfield v. Williams, 4 Mass. 
87. State Bank of Westfield v. 


Westfield Stock Farm Co., 132 N.E. 
308, 78 Ind.App. 4; Prenosil v. Pel- 
ton, 173 N.W. 235, 186 Iowa 1235. 


88. Fletcher v. Brewer, 129 N.W. 
288, 88 Neb. 196; Arentsen v. More- 
land, 99 N.W. 790, 122 Wis. 167, 106 
Am.S.R. 951, 65 L.R.A. 973, 2 Ann. 
Cas. 628. 


Validity of contract to sell prop- 
erty to which vendor has no title gen- 
erally see supra § 43. 


89. Arentsen v. Moreland, 99 N.W. 
790, 122 Wis. 167, 106 Am.S.R. 951, 65 
L.R.A. 9738, 2 Ann.Cas. 628. 

90. Freeman v. Bell, 63 S.E. 682, 
150 N.C. 146. 

91. Stapper v. Rusch, 
App.) 58 S.W.(2d) 843. 

92. Strait vy. Wilkins, 116 P. 685, 16 
Cal.App. 188; Wolff v. Meyer, 66 A. 
959, 75 N.J.Law 181 [aff 70 A. 1108, 76 
N.J.Law 574]. 

93. Wolff v. Meyer, supra. 


(Tex.Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1671-1672] 


the alternative, an excuse for not performing one 
part of the alternative without performing the other 
is no defense;®* and in an action brought by the 
purchaser on a title bond, after eviction under title 
paramount, the vendor cannot defend by showing 
that he had a complete equitable title to the land;°* 
nor, where a third person establishes the superiority 
of his title by suit, is it in any defense to the ven- 
dor, sued for breach of contract, that plaintiff there- 
after makes terms with the owner of paramount 
title for retention of possession.°® In ease of a 
delay in performance the acceptance of a deed by 
plaintiff is no defense as to damages previously ac- 
eruing from the breach;®? nor is the acceptance of 
a deed with the understanding that restrictions or 
encumbrances thereon shall be removed a defense 
to a suit for damages for a failure to convey free 
from encumbrances, pursuant to the sale contract;°® 
and it is no defense to an action for breach of an 
agreement, collateral to the sales contract, to procure 
the release of a mortgage, that the mortgage was 
void and hence no release was necessary.°® So, 
where the vendor contracts to deliver possession at 
_a certain time, it is no defense against a claim of 
damages for the delay that at a later time than that 
agreed on he secures possession for the purchaser 
at no expense to the latter.1 Acceptance of a con- 
veyance and deed and taking possession thereunder 
is no defense to an action for the breach of a col- 
lateral agreement as to the construction of build- 
ings.2. Where the vendor breaks the contract by 
conveying to a third person before the time of per- 
formance, it is no defense that plaintiff is not 
financially able to pay the purchase price,® or that 
the conveyance is pursuant to an oral agreement 
existing before plaintiff’s contract to plaintiff’s 
knowledge;* where he conveys to a third person 
after executing a prior unrecorded conveyance to 
plaintiff, it is not a defense to the action that the 
latter sold and conveyed his claim under the deed 
to a third person after defendant’s own wrongful 
conveyance;®> and, where conveyance was to be 
made after all the installments of the purchase price 
were paid, it is no defense that plaintiff had pro- 
eured an extension of a note given for one install- 
ment where the vendor had transferred the note to 
a third person;* nor, where the contract required 
the purchaser to make a special deposit to be ap- 
plied on the purchase price in case the contract was 


94 Harmon v. Crook, 2 Yerg.) Wash. 345. 
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completed and forfeited to the vendor in case of a 
default by the purchaser, is it any defense that such 
deposit was withdrawn by the purchaser after the 
breach of the contract by the vendor.? Where a 
suit is brought for breach of an agreement to exe- 
cute a warranty deed, it is no defense that the agree- 
ment provided that the purchaser accepted the land 
with the understanding that he was to get pos- 
session of it from the tenant then in possession.® 
Where the contract is for the sale of lands not at 
the time owned by the vendor, the fact that he makes 
it im good faith under the belief that he will be 
able to procure title is no defense where he proves 
unable to do so;° similarly, the fact that the vendor 
did not know that the tract sold did not contain 
the quantity of land which he agreed to convey is 
immaterial.+° A mere pecuniary inability to fulfill 
his agreement is no defense.!! 


[§ 1672] b. Set-Off or Counterclaim.1? It has 
been held that, in an action for breach of eontract 
to sell land, because of the inability of the vendor 
to convey, if the purchaser claims as an element of 
damage interest on the payments made and com- 
pensation for taxes and for improvements, the ven- 
dor may set off the rental value of the premises, if 
plaintiff was in possession.t? On the other hand it 
has been held that defendant cannot, in an action 
at law, set off rents and profits received by plaintiff 
or the value of the use of the land,'+ particularly 
where the vendor had no title and plaintiff might 
thereby be subjected to a double recovery, first to 
the vendor and then to the true owner.1® Where at 
the sale a note was given the vendor by the purchaser, 
on which a balance remains unpaid, it has been held 
proper, in order to avoid cireuity of action, to permit 
defendant to produce and cancel the note and deduct 
the amount unpaid thereon from what plaintiff would 
otherwise be entitled to recover.t® The vendor ean- 
not, as against damages for loss of the bargain oc- 
easioned by his wrongful retention of possession and 
refusal to convey, have allowed to him a counter- 
claim for improvements made by him on the premises 
pending his wrongful retention, whatever might be 
the case if plaintiff were granted a recovery for rents 
and profits.17 Where outlays and expenses, claimed 
as offsets, even if allowable as such, are more than 
equalled by improper receipts and collections from 
tenants, there is nothing which can be set off against 
the plaintiff’s damages for breach of the sales agree- 


129, 53 Minn. 301; Anderson v. Oh- 
noutka, 121 N.W. 577, 84 Neb. 517. 


(Tenn.) 127. 

95. Greene y. Allen, 

96. Buegajski v. Siwka, 
863, 200 Mich. 415. 

97. Houston, etc., R. Co. v. Wright, 
88 S.W. 836, 15 Tex.Civ.Avp. 151. See 
Storer v. Morley, 185 Ill.App. 231. 

98. Neagle v. Hudson, 144 N.Y.S. 
221 [aff 149 N.Y.S. 1099, 165 App.Div. 
943). 

99. Hawkins v. Berlin, 201 P. 108, 
27 N.M. 164. 

1. Sanders v. Detlaff, 188 N.W. 446, 
218 Mich. 471. 

. Meyer v. Woodward-Brown Re- 
Rite Co. 205 N.Y.S. 114, 209 App.Div. 
548 [aff 147 N.H. 218, 239 N.Y. 613]. 

3. Palmer v. Clark, 100 P. 749, 52 


32 Ala. 215. 
166 N.W. 


“ 4 Filbert v. Behney, 45 Pa.Super. 
4. 


5. Hilligas v. Kuns, 124 N.W. 925, 
86 Neb. 68, 26 L.R.A.N.S. 284, 20 Ann. 
Cas. 1124. 

6 Delaney v. Shipp, 71 N.E. 973, 
72 N.E. 1033, 34 Ind.App. 456. 

7. Hoskins vy. Dougherty, 69 S.W. 
103, 29 Tex.Civ.App. 318. 

8. Junk v. Barnard, 99 Ind. 137. 

9. Pumpelly v. Phelps, 40 N.Y. 59, 
100 Am.D. 463 [aff 43 Barb. 469]. 

10. Preleski v. Farganiasz, 116 A. 
593, 97 Conn. 345. 

11. In re Daniel, [1917] 2 Ch. 405. 

12. Generally see Set-Off and 
Counterelaim 57 C.J. p 351. 


13. Lancoure v. Dupre, 55 N.W. 


14. Greene v. Allen, 32 Ala. 215; 


aawoe v. Venable, 7 Dana (Ky.) 
15. Greene v. Allen, 32 Ala. 215; 


Combs v. Tarlton’s Adm’rs, 2 Dana 


(Ky.) 464. 


fa] Claim for timber cut by pur- 
chaser.—If defendant vendor did not 
own the land which he contracted to 
sell, he cannot set up any claim for 
the value of timber cut and removed 
therefrom by plaintiff. Tyner vy. Cot- 
ter, 30 N.W. 782, 67 Wis. 482. 


16. Fletcher vy. Button, 6 Barb. 646 
[aff 4 N.Y. 396]; Parker v. Reid, 273 
P2334) 127 Or. 578, 


17. Scott v. Habinck, 184 N.W. 817, 
186 N.W. 41, 192 lowa 1213. 
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[§ 1673] c. Waiver of Conditions or Defenses. 
A performance, tender, or demand which might oth- 
erwise be necessary on the part of the purchaser 
may be waived by the vendor and in such ease the 
absence thereof does not prevent the action,?® but 
failure to return a deposit made on the purchase price 
does not preclude defendant from urging available 
defenses going to the nonexistence of a cause of ac- 
tion.?° 


[§ 1674] 5. Jurisdiction and Venue.*?* A court 
of law has jurisdiction of actions to recover damages 
for breach of a contract to convey land,?? and a 
court of equity?* will not entertain a bill merely 
for the recovery of such damages.”* 


Venue.”®> Under general rules*® the purchaser’s 
cause of action for breach of the contract is transi- 
tory,”* and the action may be brought?* in one state, 
although the land is situated in another.*° If the 
action is brought in the same state it need not, in 
the absence of statute, be brought in the county 
where the land is situated.°° 


[§ 1675] 6. Time To Sue*! and Limitations??— 
a. Accrual of Cause of Action. The purchaser’s 
right of action for damages accrues as soon as there 
is a breach by the vendor of the contract of sale,?* 


18. Davies v. Dayton, 131 N.E. 578,; Hun 463, 


VENDOR AND PURCHASER 
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[§§ 1672-1675 


or of the particular covenant or agreement for breach 
of which the action is brought.’ The purchaser’s 
right of action for a failure or refusal to convey 
acerues as soon as the vendor is bound under the 
contract to make the conveyance,*®> which, if the 
conveyance is to be made within a certain time, is 
at the expiration of the time limited,*® or if it is to 
be made on demand, or a demand is necessary, is as 
soon as there has been a proper demand and failure 
to comply therewith,*? or in any event as soon as the 
vendor has refused to convey and his refusal is com- 
munieated to the purchaser,®* it being unnecessary 
for the purchaser after a demand and refusal to wait 
for what would otherwise be a reasonable time after 
demand for the deed to be executed.*? 


Anticipatory breach. Under general rules*® al- 
though the time of performance*! has not arrived, 
the contract may be broken so as to give an immedi- 
ate right of action.42 A right of action may arise 
before the time of performance has arrived where 
the vendor expressly repudiates the contract,*® or 
disables himself from performing it.4* Thus, after 
the contract of sale is entered into, a conveyance by 
the vendor to a third person gives an immediate right 
of action for a breach of the contract;4#® but it is 
not sufficient to give a right of action in advance 
of the time of performance that the vendor has 


338 (holding | 178, 55 Fla. 235, 242; Wolff v. Meyer, 


298 Ill. 201. 


19. Gormley v. Kyle, 137 Mass. 
189; Holmes v. Holmes, 12 Barb. 137 


[aff 9 N.Y. 525, 1 Seld.Notes 240]; 
Foster County Imnlement Co. v. 
Smithyei15. Naw 663, 17 NID 178. 


pene v. Thomas, 16 S.W. 332, 80 Tex. 


[a] Surety on bond for title is not 
necessarily bound, however, by the 
principal obligor’s waiver of perform- 
ance at the time set by the sales con- 
tract. Coughran v. Bigelow, 17 S.Ct. 
117, 164 U.S. 301, 41 L.Ed. 442 [aff 9 
Utah 260]. 

20. Drapen v. Foley, 154 N.E. 568, 
258 Mass. 167. 

21. Jurisdiction of justices of the 
peace see Justices of the Peace § 68. 


22.) Katz iv.~n Henig, 66. .N.¥.S.. 580} 
32 Misc. 672. 

23. Jurisdiction in equity general- 
ly see Equity § 7 et seq. 

24. Carroll v. Wilson, 22 Ark. 32; 
Watson v. Bartholomew, 76 N.W. 858, 
106 Iowa 576. 

25. Generally see Venue [40 Cyc 
ail fg 
26. See Venue [40 Cyc 104]. 


27. Mott v. Coddington, 24 N.Y.Su- 
per. 267, 1 Abb.Pr.N.S. 290. 


“Transitory action’ see Venue [40 
Cye 103]. 

23. See Venue [40 Cyc 35, 36]. 

29. Finnes v. Selover, Bates & Co., 
113 N.W. 8838, 102 Minn. 334;- Mott v. 
Coddington, 24 N.Y.Super. 267, 1 Abb. 
Pr.N.S. 290. 


{a] Bill for reimbursements.—A 
purchaser of land situated in Louisi- 
ana from a vendee with warranty of 
title can maintain a bill in a chan- 
cery court of Mississippi, where the 
covenantor resides, to obtain reim- 
bursement for expenditures in resist- 
ing a suit and extinguishing a para- 
mount title. Oliver v. Loye, 59 Miss. 
320. 


30. Hogg v. Mack, 6 N.Y.S. 301, 53 


that such an action is not within the 
application of Code Civ. Proc. § 982, 
providing that certain actions must 
be brought in the county where the 
subject of the action or some part 
thereof is situated). 

31. Generally see Actions § 384 et 
seq; Bonds §§ 139, 140; Contracts §§ 
801-804. 

32. Conditions precedent see supra 
§§ 1656-1669. 

Sales of personal property see Sales 
§ 1104. 

S3. Bedell’s Adm’r v. Smith, 37 Ala. 
619; Hartzell v. Crumb, 3 S.W. 59, 90 
Mo. 629. 

Accrual of right of action on con- 
tracts of sale generally see Limita- 
tions of Actions § 184 et seq. 


Performance by vendor see supra § 
514 et seq. 


$4 Drew v. Wiswall, 67 N.E. 666, 
183 Mass. 554; Sommer y. Ehrgott, 
84° NUY.Se)' 802.) 1938) App Divi "663% 


Turner v. Moon, [1901] 2 Ch. 825. 


Accrual of right of action for 
breach of covenant generally see Coy- 
enants § 187. 


35. Dunnica v. Sharp, 7 Mo. 71; 
Mitchell v. Sheppard, 13 Tex. 484. 


Right of action see supra §§ 1646- 
1655. 

Time of conveyance see supra § 235. 

36., Mitchell v. Sheppard, 13 Tex. 
484. 

37. Deming v. Haney, 23 Iowa 177; 
Kyle v. Hoyle, 6 Mo. 526. 

38. Hartzell v. Crumb, 3 S.W. 59, 
90 Mo. 629. 


39. Foote v. West, 1 Den. (N.Y.) 
544, 
40. See Actions § 386; Contracts 


§§ 724-732. 

41. Time of performance see su- 
pra § 234 et seq. 

42. Remy v. Olds, 26 P. 355, 88 Cal. 
537; Hall v. Northern, ete., Co., 46 So. 


*By BERNARD J. KENNY (§§ 1674-1699). 


66 A. 959, 75 N.J.Law 181 [aff 70 A. 
1103, 76 N.J.Law 574]. 


43. Ala.—Pearce v. 
So. 179, 223 Ala. 231. 


Cal.—Remy v. Olds, 26 P. 355, 88 
Car. bot. 


Fla.—Hall v. Northern, ete., Co., 46 
So, 178 ebb tla Mesh 2e2" 

Minn.—Chapman v. Propp, 147 N.W. 
442, 125 Minn. 447. 

N.Y.—Freer v. Denton, 61 N.Y. 492. 

44. Hawkins v. Merritt, 19 So. 589, 
109 Ala. 261; Mcleod v. Hendry, 54 
S.E. 949, 126 Ga. 167; Tracy v. Gunn, 
29 Kan. 508; Wolff v. Meyer, 66 A. 
959, 75 N.J.Law 181 [aff 70 A. 1103, 76 
N.J.Law 574]. 


[a] Foreclosure of mortgage.—If 
the vendor mortgages the p:operty 
and permits the mortgage to be fore- 
closed, he disables himself from per- 
forming the contract and is liable for 
damages. Hawkins v. Merritt, 19 So. 
589, 109 Ala. 261. 


Hubbard, 135 


45. Ala.—Pearce v. Hubbard, 135 
So. 179, 223 Ala, 231. 

Ga.—McLeod y. Hendry, 54 S.EB, 949, 
126 Ga. 167; Cooley v. Moss, hi S.E. 


625, 123 Ga. 707. 


ifeEER Rear ce v. Oliver, 7 Ill App. 


Kan.—Boothe vy. Dailey, 153 P. 551, 
Same 711; Tracy v. Gunn, 29 Kan, 
08. 

N.J.—Wolff v. Meyer, 66 A. 959, 75. 
N.J.Law 181 [aff 70 A. 1103, 76 N.J. 
Law 574]. 


Pa.—Thurston vy. Franklin College, 
16 Pa. 154. 


Wash.—Maitland v. 
117, 14 Wash. 92. 


[a] Contract to convey upon a con- 
tingency.—The rule applies notwith- 
standing under the contract the con- 
veyance is to be made on the hap- 
pening of a contingency and the con- 
tingency has not happened. Tracy vy. 
Gunn, 29 Kan. 508. 


Zanga, 44 P. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1675-1678] 


merely declared that he will not be able to perform 
the contract,*® or has refused to accept an install- 
ment of the purchase money,‘? or made a transfer 
of his own rights and right of possession subject to 
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fendant.*° 


the rights of the purchaser under the contract.48 


[§ 1676] b. Limitations. 
by the statute of limitations.*® 


tion acerues,°° but not until then.®1 


[§ 1677] 7. Parties.®* General rules applicable in 
other civil actions,>* and particularly in actions for 


46. King v. Waterman, 75 N.W. 
830, 55 Neb. 324 (where the vendor 
had stated that he would be unable 
to perform the contract by reason of 
his wife’s refusal to join in the con- 
veyance, but she subsequently con- 
sented and a proper conveyance was 
pened before the time of perform- 
ance). 


47.) Hallayve Northern, etc., Co., 46 
DO: 178, bo, Mla.w235) 242. 


48. Hall v. Northern, ete., Co., 
supra. 
49. Kaup v. Schinstock, 129 N.W. 


184, 88 Neb. 95; Edwards v. Beck, 106 
P. 492, 57 Wash. 80. See Whiteman v. 
Castlebury’s Heirs, 8 Tex. 441 (where 
the court said that it seemed a plea of 
the statute should have been sus- 
tained but the judgment was sus- 
tained on other grounds). 

[a] Deficiency in quantity.—An 
action for diminution of the price of 
land on account of a deficiency in the 
area must, under Rev. Civ. Code art 
2498, be brought within one year from 
the date of the contract of sale. Mar- 
inovich’s Estate v. Jones, 75 So. 93, 
141 La. 397; Selby v. Williams, 140 
So. 144, 19 La.App. 845. 


[b] Where cause of action arises. 
—Where by statute effect is given to 
the statute of limitations of the state 
“where the cause of action arose,” the 
cause of action arises where the ven- 
dor resides and can be sued, although 
the land is situated in a different 
state. Clark v. Eddy, 10 Ohio Dec. 
(Reprint) 539, 22 Wkly.L.Bul. 63. 

Limitations applicable to: 

Bonds for title generally see Limita- 
oe of Actions § 80 text and note 

(i . 

Breach of covenant generally see Cov- 
enant, Action of § 19; Covenants § 
187; Limitations of Actions § 82. 

Contracts of sale generally see Limi- 
tations of Actions § 85. 

50. Edwards y. Beck, 106 P. 492, 
57 Wash. 80. 

When cause of action accrues see 
supra § 1675. 

51. Cochrane v. Oliver, 7 Ill.App. 
176; Deming v. Haney, 23 Iowa 177; 
Maitland v. Zanga, 44 P. 117, 14 Wash. 
92. 

52. Sales of personal property see 
Sales § 1111. 

53. See Parties 47 C.J. p 1. 


54 See Bonds §8§ 151-161; Con- 
tracts §§ 805-825. 
[a] Intervention.—In an _ action 


for breach of contract to convey lands 
in fee simple, where defendant only 
had a contract with the owner for a 
conveyance, and his tender of a deed 
had been refused for defects in the 
owner’s title, the owner of the land 
cannot make himself a party and 
bring in other parties so as to quiet 
his title. Jenkins v. Hamilton, 154 
S.W. 937, 153 Ky. 163. 


55. See cases infra this note. 


An action for a breach 
by the vendor of the contract of sale may be barred 
The statute will 
begin to run as soon as the purchaser’s right of ac- 


[a] Thus (1) the obligee in a title 
bond may sue for a breach of its con- 
dition, although he bought a _ part 
of the land covered by it for the use 
of another, and has sold the rest. 
Bedell’s Adm’r v. Smith, 37 Ala. 619. 
(2) One who pays the consideration 
and for whose benefit the contract is 
made may, as the real party in inter- 
est, maintain an action for its breach, 
although the contract is taken in the 
name of another. Tracy y. Gunn, 29 
Kan, 508. 


_[(b] Assignee of bond.—(1) As- 
signee of a bond for the conveyance 
of land may sue thereon in his own 


name. Brown v. Chambers, 12 Ala. 
697; Neyfong v. Wells, Hard. (Ky.) 
S6L “Conn vi Jones}! Hard!” (Ky.)"' 8. 


(2) A bond for the conveyance of 
land to which no. value is fixed is not 
within the application of the act of 
1810 authorizing the assignee of cer- 
tain obligations to sue thereon in his 


pene: McCutchen v. Keith, 2 Ohio 
62. 
[ec] Death of purchaser.—W here 


the purchaser has died, an action for 
a breach of a title bond mede to him is 
properly brought by his administrator 
and not by his heirs. Gibson v. Car- 
reker, 9 S.E. 124, 82 Ga. 46. 


[d] Death of one purchaser.— 
Where one of two obligees in a bond 
for title dies, the action for a breach 
of the bond may be brought in the 
name of the survivor. Field v. Mar- 
tin, 49 Ga. 268. 

[e] HBMusband and wife.—Where 
spouses hold title by the entirety, the 
wife must join in an action upon an 
agreement to convey free from en- 
cumbrances. Wazonek v. Saul, 3 Pa. 
Dist.&Co. 293. 


[f] Partners.—An action for 
breach of a warranty relative to land 
sold should have been brought in 
the names of both purchasers, al- 
though they were partners, and not in 
the name of one. Wasserman v. 
Fleisher, 94 A. 454, 249 Pa. 29. 


[g] If contract is under seal it is 
held in Massachusetts that the action 
must be: brought by the party to the 
contract, although it was intended 
for the benefit of another. Boyden y. 
Hill, 85 N.E. 4138, 198 Mass. 477. 

56. See cases infra this note. 

[a] Thus (1) in an action by heirs 
against one who had contracted to 
convey lands to their ancestor, for 
damages for his breach of contract 
in conveying the lands, after the an- 
cestor’s death, to his widow individ- 
ually, she having also been adminis- 
tratrix when the deed was made, and 
subsequently discharged, his widow 
was a proper defendant. Lewis v. 
Jerome, 99 P. 562, 44 Colo. 459, 130 
Am.S.R. 131. (2) A suit by an evict- 
ed purchaser against his vendor or 
the latter’s vendor for an indemnity 
on account of the breach of warranty 
is not a real action, and when such 
suit is brought against the succession 
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breach of contract,>* apply in determining who are 
proper or necessary parties plaintiff®® or parties de- 
The action may not be brought by one 
not a party to the contract or in privity.°7 


[§ 1678] 8. Pleading**—a, Declaration or Com- 
plaint—(1) In General. Rules relating to declara- 
tions or complaints in general? and, in particular, 
in actions for breach of contract,®° are applicable 
in an action by the purchaser for breach of a con- 
tract for the sale of land.®1 
ration or complaint must allege facts sufficient to 
show a good cause of action.®2 


Accordingly, the decla- 


Thus it must state 


| of the vendor the testamentary execu- 


tor alone is competent to defend the 
action and it is not necessary that 
absent heirs be made parties. Cas- 
sidy’s Succession, 5 So. 292, 40 La. 
Ann. 827. (3) A wife who was cog- 
nizant of and benefited by the false 
representations of her husband, since 
deceased, as to the quantity of land 
sold by him, he and his wife being 
tenants thereof by entireties, and who 
adopted as her own such representa- 
tions by joining him in executing the 
deed, is liable to the purchaser for a 
deficiency in such quantity. Garrett 
v. Horton, 16 N.Y.S. 469, 62 Hun 619. 
(4) In an action for a deficiency in 
quantity one who, although not a par- 
ty to the contract of sale, was by 
agreement to receive a part of the 
land and pay a part of the purchase 
price, may be joined as a defendant, 
although he might have been joined 
as.a plaintiff. Meek v. Spracher, 12 
S.B. 397, 87 Va: 162. (5) Alleged 
agents for the sale of land are prop- 
erly joined as defendants in an ac- 
tion by the purchaser against the 
Owner, so as to permit recovery 
against the agents, in the event it 
were shown that they had no au- 
thority to sell. New State Land Co. 
v. Wilson, (Tex.Civ.App.) 150 S.W. 
253. (6) In an action for damages 
for a broken promise to sell to plain- 
tiffs land to be bought at a foreclo- 
sure sale, the record did not justify 
plaintiffs in making defendant’s at- 
torney a party defendant. Papanik- 
rie v. Sampson, 274 P. 856, 73 Utah 


57.- Gunst v. Zimdars, 264 P. 544, 
89 Cal.App. 37. 


58. Requirements of statute of 
emi see Frauds, Statute of §§ 457- 


Sales of personal property see Sales 
§§ 1112-1123. 


59. See Pleading §§ 132-196. 


60. See Bonds §§ 162-186; 
tracts §§ 827-870. 


61. See infra text and notes 62 
et seq. 


62. Marriner v. Dennison, 20 P. 
386, 78 Cal. 202; Hall v. Northern 
etc., Co., 46 So. 178, 55 Fla. 235; Mo: 
jica v. Gonzalez, 19 Porto Rico 305. 


[a] Allegations held sufficient.—- 
(1) In general. Metropolis Bank vy. 
Guttschlick, 14 Pet. 19, 10 L.Ed. 335 
(aff 11 F.Cas.No. 5,880, 5 Cranch C.C. 
435]; Duval Iny. Co. v. Stockton, 45 
So. 497, 54 Fla. 296; Adamson v. Rose, 
30 Ind. 380; McIntire v. Cater, 6 Ky. 
Op. 146; Emerson-Brantingham Co. 
v. Brennan, 159 N.W. 710, 35 N.D. 94; 
Foster County Implement Co vy. 
Smith, 115 N.W. 663, 17 N.D. 178, 181 
(where the complaint was said to be 
“a, model both of brevity and ac- 
curateness”). Ussery v. Driver, 231 
P. 214, 104 Okl. 155; Donnell y. Cur- 
rie & Dohoney, 131 S.W. 88, 62 Tex. 
Civ.App. 184; Green vy. McLaughlin 
Realty Co., 116 P. 641, 64 Wash. 147; 


Con- 
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the existence of a binding contract between the par- 


ties,** its breach by defendant,** its performance 
by plaintiff,*> and the damages resulting to plain- 
tiff.6® The complaint must allege facts and not con- 
elusions,®* and the allegations must be sufficiently 
definite and certain.** If under the contract the 
performance is dependent on some condition or ¢con- 
tingency the complaint must show that the same 
has happened.®® Where a contract of sale is rescind- 
ed by a resale of the property to the vendor,’® a 
declaration for breach of the contract is fatally de- 
fective where it does not allege that the purchaser 
reserved the right to claim damages for the breach. 
Where the vendor agrees to convey a good, mer- 
chantable title and subsequent to the agreement 
mortgages the property, a complaint not alleging that 
the mortgage was unpaid at the commencement of 
the action or that it was a hen or encumbrance is 
subject to a demurrer.’* In an action for breach 
of. contract to pay an assessment, provided such as- 
sessment is sustained by the court, it is unnecessary 
to allege that the assessment was sustained where 


564. 
[e] 


Island County v. Babcock, 50 P. 54, 
17 Wash. 438; Loehr v. Dickson, 124 
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Complaint held not for re- 


[§ 1678 


defendant could ascertain the fact as well as plain- 
tit)? 

Deficiency in quantity.’* In order to recover dam- 
ages for an alleged deficiency in the quantity of land 
conveyed pursuant to a contract,’® where the sale 
is by the tract,’® an averment of fraud is necessary.** 
Under a statute providing that where land is sold 
by the tract a deficiency in the quantity cannot be 
apportioned where it is not so gross as to justify 
willful deception or fraud, in an action to recover 
damages for an alleged deficiency where the sale is 
in gross, the complaint must allege that the vendor 
was guilty of actual fraud in misrepresenting the 
quantity.7* An allegation that the vendor’s rep- 
resentation at the time of the sale as to the quantity 
of land was not only false, but false within the knowl- 
edge of the vendor, and was acted upon by the pur- 
chaser to his injury, is a charge of actual fraud.?? 


Amendment. General rules®® apply to the amend- 
ment of a complaint for breach of a contract for the 
sale of land.s+ Where the complaint states a cause 


Brecheisen v. Coffey, 15 Mo.App. 80; 
Simmons vy. Yurann, 9 N.W. 690, 11 


N.W. 298, 141 Wis. 332, 30 L.R.A.N.S. 
495; Britton v. Erickson, 50 N.W. 342, 
80 Wis. 466. (2) A petition alleging 
that defendant entered into a contract 
with plaintiff to sell him certain land, 
and that plaintiff paid part of the 
purchase price, that defendant re- 
fused to convey land, that plaintiff 
was ready and willing to carry out his 
part of contract, that plaintiff was 
damaged four hundred and fifty dol- 
lars by defendant’s refusal to convey, 
and that defendant agreed to pay that 
amount as liquidated damages in case 
he failed to convey, states facts suffi- 
cient to constitute a cause of action. 
Sonnenberg v. Ernst, (Tex.Civ.App.) 
233 S.W. 564. 


[b] Allegations held insufficient.— 
Obermark v. Clark, 114 So. 135, 216 
Ala. 564, 55 A.L.R. 11538; Smith v. Mc- 
Dougall, 104 So. 143, 20 Ala.App. 574; 
Hutchinson vy. Bozeman, 76 So. 406, 
16 Ala.App. 169. 


[ec] Description of property.—(1) 
If the description in the contract is 
defective but may be completed by 
extrinsic parol evidence, the com- 
plaint must contain allegations of 
such extrinsic matter as may be nec- 
essary to complete the description. 
Marriner v. Dennison, 20 P. 386, 78 
Cal. 202. (2) In a suit on a contract 
for the sale of land described as a 
certain lot in the city of T on J street 
next to the city barracks and con- 
taining two brick buildings, a peti- 
tion so describing the land and alleg- 
ing facts rendering identification cer- 
tain is sufficient to describe and iden- 
tify the land. Sampson v. McRae, 116 
S.E. 651, 29 Ga.App. 690 [conforming 
to Supreme Court’s answers to certi- 
fied questions 115 S.H. 481, 154 Ga. 
841]. 


{d] Complaint held not for pur. 
chase money paid.—A petition which 
set out that defendant had contracted 
to sell certain land to plaintiff, that 
plaintiff had paid four hundred and 
fifty dollars of the agreed price, that 
defendant agreed to pay four hundred 
and fifty dollars liquidated damages 
for breach of contract, and asked four 
hundred and fifty dollars damages for 
a refusal to convey, seeks recovery for 
the liquidated damage, and not for 
the purchase money paid. Sonnen- 
berg v. Ernst, (Tex.Civ.App.) 233 S.W. 


scission.—A. complaint in a purchas- 
er’s action that the vendor represented 
himself to be the owner of land in 
fee simple, relying on which the pur- 
chaser bought on contract; that the 
vendor had a title contract only, any 
violation of which forfeited his right 
and subjected him to ‘ouster;. that 
there were assessments which had not 
been paid, and the real owner brought 
suit to oust the vendor, in which the 
vendor appeared and denied having an 
interest in the land; that judgment 
was rendered against vendor, and pur- 
chaser not only lost the land but right 
of possession; stated a cause of ac- 
tion for damages, not rescission. 
Lamb v. Hornyak, 141 N.E. 481, 80 Ind. 
App. 512. 


[f] Conditional contract.—Where 
the vendor repudiates a conditional 
contract to convey a clear title, and 
the purchaser waits until after ex- 
piration of the time fixed for convey- 
ance, and then sues for the difference 
between the contract price and the 
market value and for expenses of ex- 
amining title, he must allege that the 
vendor had a clear title or one which 
he was willing to accept as such. 
Adams v. Bridges, 81 S.E. 208, 141 Ga. 


8. 


63. See infra § 1679. 

64. See infra, § 1682. 

65. See infra § 1681. 

.66. See infra § 1683. 

67. Van Schaick vy. Winne, 16 
Barb. (N.Y.) 89; Catlett v. Bloyd, 99 


S.E. 81, 83 W.Va. 776. 


65. People y. Central Pac. R. Co., 
18 P. 90, 76 Cal. 29; Delafield v. James, 
18 Abb:Pr.. (N.Y) 221, 27> How-Pr. 
357; Thorworth v. Blanchard, 85 A. 
6, 86 Vt, 296. 


[a] Complaint held sufficiently 
definite and certain.—(1) In general. 
Grau v. Grau, 77 N.E. 816, 37 Ind.App. 
685. (2) A declaration in an action 
for breach of a contract to pay an 
assessment on land, growing out of a 
pending proceeding for condemnation 
and the assessments of benefits “‘pro- 
vided that it [the assessment] was 
sustained by the court” is not objec- 
tionable for uncertainty. Thorworth 
v. Blanchard, 85 A. 6, 86 Vt. 296. 


69. Newman v. Perrill, 73 Ind. 153; 


Neb. 516. 


_[a] Right of possession.—If the 
right to take possession of land con- 
tracted to be sold is dependent on a 
contingency, there should be allega- 
tions showing that the contingency 
has happened, and an effort made to 
take possession without success, to 
plaintiff's injury. Hall vy. Northern, 


etc., Co., 46 So. 178, 55 Fla. 235, 242. 


7G. Effect of rescission by mutual 
consent see supra § 305. 


71. Bailey v. Gordon, 56 App.D.C. 
30,78) ENC2Za) 672. 


72. McClain v. Swander, 147 N.E. 
784, 83 Ind.App. 129. 


73. Thorworth y. Blanchard, 85 A. 
6, 86 Vt. 296, 

Allegation of notice of matter with- 
in knowledge of defendant generally 
see Contracts § 860. 


74. Replication or repl: ; 
§ 1685. ply see infra 


75. See supra § 1647. 


76. See case infra this note. 


[a] Allegations held sufficient to 
show that the sale was by the acre 
and not in bulk. Gillispie v. Gray, 
(Tex.Civ.App.) 214 S.W. 730. 

77. -Johnson v. Trump, 143 WwW. 
510, 161 Iowa 512. 4 N 


: (Gx Teena Roper, 66 S.F.- 934, 
33 Ga. ‘ endall v. Well EK. 
41, 126 Ga. 343. eae 


[a] Allegations held insnufficient.— 
Eqecheian a Taylor, 71 S.E. 139, 136 
ra. : fontgomery vy. Rob ’ 
67 S.B. 4381, 134 Ga, 66. we 


79. Rosenthal y. Gordon, 83 S.F. 
511, 142 Ga. 682; Emlen y. Roper, 66 
S.E. 934, 183 Ga. 726. 


80. See Pleading §§ 656-701. 


81. Boudreau vy. Ibbetson, 12 P.(2d) 
120, 123 Cal.App. 721 (holding that, 
in an action for the vendor's refusal 
to convey, amendment of the com- 
plaint setting forth the vendor’s let- 
ter claiming cancellation and proof in 
Support of allegation was proper). 


{a] Defect not cured by amend. 
ment.—iIn an action for damages by 
the sale to plaintiff by defendant of 
a tract having no outlet, whereby 
plaintiff was compelled to acquire an 
outlet over other land, defects of the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1678-1681] 


of action, no amendment should be required of plain- 


tute? 


[§ 1679] (2) Allegation of Contract. 
case of an action for breach of contract in general,®? 
the complaint must show a complete and binding con- 
tract** between the parties for the sale of land.8® 
If there is merely an offer to sell or an option, ac- 
ceptance must be alleged.8® The contract need not be 
set out in hee verba,** but it may be pleaded ac- 
cording to its legal effect,88 provided it is done di- 
rectly and not by way of innuendo.*® 


Consideration. 


to allege it.°? 


[§ 1680] (3) Plaintiff’s Ability and Readiness To 


petition in not alleging that defend- 
ant agreed to give a passway over 
his remaining land to a public road, 
or that there was no other outlet to 
the road except over defendant’s re- 
maining land,- were not cured by 
a;nendments merely increasing the 
amount of damages alleged. Harris 
v. Caperton, 132 S.W. 157, 141 Ky. 73. 


[b] New cause of action.—(1) In 
a suit in which the petition alleged 
fraudulent representations upon sale 
of land, and the answer alleged hold- 
ing of possession with knowledge of 
facts, an amendment alleging a prom- 
ise by defendant to make arrange- 
ments satisfactory to plaintiff did not 
allege a cause of action inconsistent 
with the original petition. Pittis v. 
Bunyard, 170 -S.W. 423, 184 Mo.App. 
502. (2) A complaint which was a 
simple action for damages for viola- 
tion of an option contract was re- 
quired to be amended to show what 
was done by plaintiff in the way of 
tender during the time in which he 
could have exercised his option. The 
amendment alleged ownership of the 
Jand in defendants, and that on a 
specified date they executed and de- 
livered their written contract, where- 
in they agreed to convey real estate 
to plaintiff within sixty-five days in 
consideration of a certain sum, and 
that, at time of the contract, plain- 
tiff paid defendants a specified sum 
as consideration. The contract was 
more particularly described and a true 
copy attached, this being the same 
contract and the same-.exhibit as was 
set forth in the original. It then 
alleged the sale of the property to a 
third person, before the expiration of 
the option, and also what was done 
in the way of tender. It was held 
that this did not abandon the original 
cause of action. Palmer v. Clark, 100 
P. 749, 52 Wash. 345. 


e2. Palmer v. Clark, supra. 

83. See Contracts §§ 829-838. 

84. Requisites, existence, and va- 
lidity of contract see supra § 38 et 
seq. 

25. Ala.—Spann v. Radford, 116 So. 
311, 22 Ala.App. 402. 


Ga.—Council v. Wilson, 123 S.E. 752, 
382 Ga.App. 432. 

Kan.—Greenawalt v. Este, 19 P. 803, 
40 Kan. 418. 


Mass.—Riley  v. 
Mass. 152. 

s.c.—Searles v. Auld, 111 S.E. 785, 
118 S.C. 430. 

Wash.—German Mexican Co. vv. 
Mexican Pacific Co., 1 P.(2d) 296, 163 
Wash. 282; Abbott v. Kline, 74 P. 
1014, 33 Wash. 686. 

{a] Allegations held sufficient.— 
(1) In a purchaser’s action for dam- 
ages, pleading of an oral contract to 
sell land, evidenced by an unacknowl- 


Farnsworth, 111 


Under general rules,9° where the 
law presumes a consideration,®! it is not necessary 
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Perform. Under general rules,®? the complaint must 


allege or show an ability and willingness on the part 


As in the 


necessary.°5 


perform.°® 


edged deed set out in declaration, is 
sufficient. Pannell v. Bayne, 12 F. 
(2d) 181, 56 App.D.C. 240. (2) Decla- 
ration for a breach of contract to pay 
an assessment upon land purchased 
by plaintiff, alleging that defendant 
agreed to pay the assessment, averred 
a sufficient promise. Thorworth v. 
Blanchard, 85 A. 6, 86 Vt. 296. (3) 
A complaint alleging that defendant, 
being the owner of a dwelling at a 
certain street number, which it de- 
sired to have removed, sold it to 
plaintiff who intended to remove it, 
with know?fedge of plaintiff’s purpose, 
but afterwards refused to permit 
plaintiff to remove it, averred a con- 
tract to sell the house to plaintiff and 
not a contract for the sale of land. 
Wetopsky v. New Haven Gas Light 
Co., 90 A. 30, 88 Conn. 1, Ann.Cas. 
1913D 968. (4) A petition for a ven- 
dor’s breach of contract, alleging that 
plaintiff telegraphed defendant ac- 
cepting his proposition and stating 
that a letter with contract would fol- 
low, is not objectionable as showing 
that plaintiff’s acceptance was sub- 
ject to the provisions of a contract 
to follow by mail, Spaulding v. 
Smith, (Tex.Civ.App.) 169 -S.W. 627. 


86. Houghtling v. Eubank, (Tex. 
Civ.App.) 186 S.W. 364; Matthews v. 
La Prade, 107 S.E. 795, 130 Va. 408. 


[a] Allegations held sufficient.— 
(1) A declaration on a contract to 
convey land, which avers acceptance 
by plaintiff of defendant’s proposal 
within the time stipulated, is not bad 
on demurrer because it also avers 
that after the time for acceptance 
plaintiff formally accepted plaintiff's 
proposal by a letter, such acceptance 
merely being a confirmation of the 
previous acceptance. Catlett v. 
Bloyd, 99 S.E. 81, 83 W.Va. 776. (2) 
In an action for breach of contract 
to convey land, an averment that 
plaintiff “duly and properly accepted 
said proposition” by defendant to 
convey land was sufficient to cover 
evidential facts required in proof of 
ultimate acceptance. Catlett Vv. 
Bloyd, supra. 


87. Pye v. Rutter, 7 Mo. 548; Mor- 
ton v. Wells, 1 Tyler (Vt.) 381; Brit- 
ton v. Erickson, 50 N.W. 342, 80 Wis. 
466. 

88. Pye v. Rutter, 7 Mo. 548; Scott 
v. Lott, (Tex.Civ.App.) 247 S.W. 685; 
Morton v. Wells, 1 Tyler (Vt.) 381. 


g9. Pye v. Rutter, 7 Mo. 548. 

90. See Bonds § 163; Contracts § 
839. 

91. See supra § 90. 

92. Buckmaster v. Grundy, 2 Ill. 
310; Northern Kansas Town Co. v. 


Oswald, 18 Kan. 336. 


93. See Bonds § 174; Contracts § 
856. 
94. Ala.—Saunders v. McDonough, 


67 So. 591, 191 Ala. 119. 


of plaintiff to perform his part of the contract,®4 
even where an actual performance or tender is un- 
( Although defendant has put it out of 
his power to perform, an allegation of readiness and 
ability to perform is necessary.2° Where an actual 
performance or tender is a condition precedent,?? 
it must be alleged,®® and it is not sufficient in such 
cases to allege merely a readiness and willingness to 


{§ 1681] (4) Performance, Tender, or Demand by 
Plaintiff. Under general rules! the complaint must 
show a performance? on the part of plaintiff of any 
conditions precedent which the contract imposes on 
him,* or a sufficient excuse for nonperformance.* 


A ees Caldwell v. Richmond, 64 Ill. 


La.—Hodges v. Lyon, 98 So. 49, 154 
La. 635. 


Ohio.—Halliday v. Diehm, 30 Ohio 
C.A. 494, 496 [quot Cyc]. 
a Somer er: v. Regal, 11 Serg.&R. 
Vt.—Joslyn v. Taylor, 33 Vt. 470; 


read v. Stevens, 7% Vt. 275529 -Am.D; 


95. Halliday v. Diehm, 30 Ohio @C. 
A. 494, 496 [quot Cyc]; Stow v. Ste- 
Vens, tale Vit 27) e29 Amb io Omen ces 


Thompson y. Dickerson, 68 Mo.App. 
535 (holding allegation of perform- 
ance unnecessary). 


96. Pearce v. Hubbard, 
179, 223 Ala. 231. 


135 So. 


97. See supra §§ 1658, 1659. 
98. See infra § 1681. 
99. Colo.—Bailey v. Lay, 33 P. 


407, 18 Colo. 405. 


ae imac v. Gold, 2 Metc. 
a) . 


N.J.—Ackley v. Richman, 
Law 304. 


N.Y.—Van Schaick v. 
Barb. 89. 


Ohio.—Raudabaugh v. Hart, 55 N. 
E. 214, 61 Ohio St. 73, 76 Am.S.R. 
361; Halliday v. Diehm, 30 Ohio C.A. 
494, 496 [quot Cyc]. 

S.D.—Eno v. Knox, 206 N.W. 1004, 
49 S.D. 290. 


[a] “Where concurrent acts are 
to be performed by the parties at the 
same time the party suing for dam- 
ages for the non-performance by the 
other party, is only required to aver 
that he was ready and willing to per- 
form the agreement on his part, and 
that the defendant was requested to 
perform the agreement on his part, 
but refused or neglected so to do.” 


10 N.J. 


Winne, 16 


Tinney v. Ashley, 15 Pick. 546, 552, 
26 Am.D. 620. ‘ 
1. See Bonds §§ 174, 175; Con- 


tracts § 847 et seq. 


2. Necessity of performance see 
supra §§ 1658, 1659. 

Performance by purchaser in gen- 
eral see supra § 716 et seq. ‘ 

38. Hardesty v. Martin Hbersbach 
Co., 294 F. 5; Hunter v. Miller, 6 B. 
Mon. (Ky.) 612; New York City Es- 
tates Co. v. Central Realty Co., 118 N. 
Y.S. 1054; Newberry v. Ruffin, 45 S.E. 
733, 102 Va. 73. 

{a] Form of allegation.—Under 
Code Civ. Proc. § 533, plaintiff may 
plead a performance of conditions 
precedent generally without stating 
the facts constituting performance. 
Murphy v. Hart, 107 N.Y.S. 452, 122 
App.Div. 548. 

4 Tichenor vy. Newman, 57 N.E. 
826, 186 Ill. 264; Newberry v. Ruffin, 
45 S.E. 73838, 102 Va. 73. 
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So, where such acts are conditions precedent,® the 
complaint must allege or show that plaintiff has per- 
formed or offered to perform his part of the con- 
tract,® and paid or tendered the purchase price,‘ 
and demanded performance or the execution of a 
Where the com- 
plaint incorporates the contract, it need not allege 
specifically the performance of each obligation im- 
posed,® but a general allegation that plaintiff com- 
phed fully with the contract is sufficient.?° 
the vendor has disabled himself from performing, an 
allegation that plaintiff has complied with all the 
provisions of the contract is sufficient to allege por- 
An allegation of readiness and willing- 
ness to perform is an insufficient allegation of per- 
A failure to allege a performance or 


deed on the part of defendant.® 


formance.!1 
formance.!? 


[a] Excuse held sufficiently plead- 
ed.—Green v. McLaughlin Realty Co., 
116 P. 641, 64 Wash. 147. 


5. See supra §§ 1656-1669. 


6. Colo.—Bailey v. Lay, 33 
18 Colo. 405. 


Ill.—Tichenor v. Newman, 57 N.E. 
826, 186 Ill. 264. 


Iowa.—-Braig v. Frye, 199 N.W. 977, 
199 Iowa 184. 

Ky.—Hunter’s Adm’rs v. Miller’s 
Ex’rs, 6 B.Mon. 612. 

La.—Winsberg v. Lasseigne, 6 La. 
App. 699. 


Mass.—Pomroy v. 
500. ; 

N.J.—Ackley v. Richman, 10 N.J. 
Law 304 

N.Y.—Manhasset Point. Co. v. 
Wright, 109 N.Y.S. 959, 125 App.Div. 
470; Van Schaick v. Winne, 16 Barb. 
89; Williams v. Healey, 3 Den. 363. 


N.C.—Edwards Lumber & Land Co. 
Vesmith, 32 'Sse. 593; eLol INC. 619: 
Ohio.—Raudabaugh v. Hart, 55 N. 
E. 214, 61 Ohio St. 73, 76 Am.S.R. 361. 


S.C.—Searles v. Auld, 111 S.E. 785, 
118 S.C. 430. 


S.D.—Eno v. Knox, 206 N.W. 1004, 
49 $.D. 290. 

[a] Allegations held sufficient to 
show a proper performance or offer 
of performance by plaintiff. Brady 
v. Green, 48 So. 807, 159 Ala. 482; 
Boudreau v. Ibbetson, 12 P.(2da) 120, 
123 Cal.App. 721; Britton v. Erickson, 
50 N.W. 342, 80 Wis. 466. 


7. Colo.—Bailey v. Lay, 33 P. 407, 
18 Colo. 405. : 


Ga.—Norton v. Fleming, 
5738, 145 Ga. 475. 


Kan.—Nix v. Hoffman, 10 Kan. 255. 


* Ky.—Hunter’s Adm’rs v. Miller's 
Ex’rs, 16 B.Mon. 612. 

N.J.—Ackley v. Richman, 
Law 304. 

[a] Medium of payment.—An al- 
legation that the note given by plain- 
tiff has been paid is sufficient with- 
out alleging how it was paid. Stacy 
vy. Coleman, 10 Ky.L. 78. 


[b] @ime and place of tender.— 
(1) As against a general demurrer a 
complaint is sufficient which alleges 
payment prior to the commencement 
of the action, although it does not 
state the time and place of payment. 
Cunningham, v. Flinn, 1. Blackf. 
(Ind.) 266. (2) The exact time of 
tender must be alleged in a complaint 
for breach of contract to convey real- 
ty only when time is of essence; oth- 
erwise, performance may. be alleged 
generally unless the terms of the 
contract make a different rule ap- 


Pe 40%, 


Gold, 2 Metce. 


89 S.E. 


10 N.J. 


S.W.(2d) 200, 223 
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answer.?? 


Where us! 
plicit.+7 


fendant.?° 


Goldstein v. McDonald, 3 
Ky. 161. 


8. Taylor v. Patterson, 3 Ark. 238; 
Stafford v. Trimble, 1 Bibb (Ky.) 323; 
Pomroy v. Gold, 2 Metc. (Mass.) 500; 
Johnston vy. Beard, 15 Miss. 214. 


[a] Allegations of demand held 
sufficient.—Carpenter v. Brown, 6 
Barb. (N.Y.) 147 (holding that the 
demand need not be alleged specially, 
but it is sufficient to allege that de- 
fendant was often requested to exe- 
cute a deed and that he wholly re- 
fused to do so); Maitlands*v. Zanga, 
44 P. 117, 14 Wash. 92. 

[b] Allegations of demand held 
insufficient.—Bridges v. Hardgrove, 
Ky.Dec. 131 (holding that if the con- 
tract is to convey on demand the com- 
plaint must allege the time and place 
of demand, and that it is not sufficient 
to allege that ‘defendant has often 
been requested,” etc); Lutweller v. 
Linnell, 12 Barb. (N.Y.) 512. 

[c] Demand for reconveyance.— 
The complaint for breach of defend- 
ant’s contract to convey land, in con- 
sideration of land conveyed, and mon- 
ey paid, by plaintiff to defendant, is 
not insufficient because failing to al- 
lege demand, and refusal thereof, for 
reconveyance and repayment of the 
land conveyed and money paid by 
plaintiff. Moore v. Fredericks, 141 P. 
1049, 24 Cal.App. 536. 


9. Kreisman vy. Kitchen, 
394, 221 Ala. 674. 


10. Kreisman v. Kitchen, 130 So. 
394, 221 Ala. 674. 

11. Pearce v. Hubbard, 135 So. 179, 
223 Ala. 231. 


12. See supra § 1680. 


13. Ricketts v. Hart, 51 S.W. 825, 
150 Mo. 64. 


14 See supra §§ 1656-1669. 


15. Ala.—Brady v. Green, 
807, 159 Ala. 482. 


Cal.—Boudreau v. Ibbetson, 12 P. 
(2a) 120, 123 Cal.App. 721. 


Fla.—Duval Inv. Co. v. Stockton, 45 
So. 497, 54 Fla. 296. 


Ga.—Baynes v. Bernhard, 12 Ga. 
150; Blount v. Lynch, 100 S.BE. 644, 
24 Ga.App. 217. 


Ind.—Carpenter v. Lockhart, 1 Ind. 
434, Smith 326. 


Iowa.—Damon vy. Weston, 42 N.W. 
187, 77 Iowa 259. 


Ky.—Goldstein v. McDonald, 3 S. 
W.(2d) 200, 223 Ky. 161; Blake v. 
Clark, 289 S.W. 287, 217 Ky. 340; Wil- 
liams v. Casey, 4 Bibb 300; Stacy v. 
Coleman, (10, Ky. , 78. 


Mass.—Newcomb vy. Brackett, 
Mass. 161 


plicable. 


130 So. 


48 So. 


16 


[§ 1682] (5) Assignment of Breach.'§ 
tions for breach of contract in general,?® the com- 
plaint must show a breach of the contract by de- 
It is not sufficient to allege generally 
that defendant has broken or failed to perform the 


[§§ 1681-1682 


offer of performance on the part of plaintiff may 
be cured by a denial of such performance in the 
Where such acts are not conditions pre- 
cedent, or their performance is rendered unneces- 
sary on one of the grounds previously stated,’* it 
is not necessary to allege a performance, tender, or 
demand on the part of plaintiff if the facts or cir- 
cumstances excusing the same are alleged;*® but in 
such cases the allegations of the latter character 
must be made,!® and they must be clear and ex- 


As in ae- 


Minn.—Matteson v. U. S., ete., Land 
Co., 115 N.W. 195, 103 Minn. 407. 


N.Y.—wNorris v. McMechen, 236 N.Y. 
S. 486, 134 Misc. 866. 


Ohio.—Gebbie v. Efros, 116 N.E. 31, 
95 Ohio St. 215. 


Wash.—Green v. McLaughlin Real- 
ty (Co.,, 116 P:) 641, 64 Washi; 
Peirce v. Clark, 100 P. 749, 52 Wash. 
345. 


[a] It is sufficient to allege: (1) 
Repudiation of contract by the ven- 
dor. Blount v. Lynch, 100 S.E. 644, 
24 Ga.App. 217; Goldstein v. McDon- 
alda3) S)W.(2d): ©200,) 0228) iiseyan wee oies 
Blake v. Clark, 289 S.W. 287, 217 Ky. 
340; Matteson v. U. S., etc., Land Co., 
115 N.W. 195, 103 Minn. 407. (2) De- 
fendant’s inability to perform. Duval 
Inv. Co. v. Stockton, 45 So. 497, 54 
Fla. 296. (3) That defendant could 
not perform by reason of having con- 
veyed to a third person. Damon vy. 
Weston, 42 N.W. 187, 77 Iowa 259; 
Newcomb v. Brackett, 16 Mass. 161; 
Palmer v. Clark, 100 P. 749, 52 Wash. 


345. (4) Defendant’s inability to con- 
vey. Williams v. Casey, 4 Bibb (Ky.) 
300; Norris v. McMechen, 236 N.Y.S. 


486, 134 Mise. 866. (5) That there 
is an encumbrance on realty which 
the vendor is unable to remove. Geb- 
bie v. Efros, 116 N.E. 31, 95 Ohio St. 
215. (6) That defendant was wholly 
unable to convey. Stacy v. Coleman, 
10 Ky.L. 78. (7) That defendant had 
no title. Carpenter v. Lockhart, 1 
Ind. 434, Smith 326. (8) That de- 
fendant did not have a good title. 
Baynes v. Bernhard, 12 Ga. 150. 


[b] It is not sufficisnt where the 
complaint does not allege perform- 
ance on the part of plaintiff but al- 
leged merely that defendant had no 
title, without any further allegation 
that he was unable to procure the ti- 
tle and make conveyance. INIT, Ve 
Hoffman, 10 Kan. 255. 


{c] Preparation and tender of 
deed.— Where it is held to be the duty 
of the purchaser to prepare and ten- 
der a deed for execution, it need not 
be alleged that this was done if the 
complaint alleges that defendant had 
refused to perform the _ contract. 
Repay v. Green, 48 So. 807, 159 Ala. 

ae 

16. Hunter’s Adm’rs vy. 
Ex’rs, 6 B.Mon. (Ky.) 612; 
Gold, 2 Metc. (Mass.) 500. 


Miller’s 
Pomroy v. 


17. Hunter’s Adm’rs vy. Miller’s 
Ex’rs, 6 B.Mon. (Ky.) 612. 
18. Performance by vendor see su- 


pra § 515 et seq. 


19. See Contracts §§ 863-870. 
20. Ark.—Taylor v. Patterson, 3 
Ark. 238. 


Cal.—People v. Central Pac. R. Co. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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contract;*’ but the complaint should allege facts 
showing a breach of the contract.22 The allegation 
of a breach must be governed by the nature of the 
contract.?° It should be assigned in the words of 
the contract, or in words coextensive with the sense 
and effect of it.2* A complaint sufficiently shows 
a breach where it alleges that the vendor has dis- 
abled himself from performing the contract.2> How- 
ever, an allegation that the vendor has conveyed the 
land to another is not sufficient where it does nega- 
tive the possibility that the rights of the purchaser 
were reserved in such sale.?¢ 

[§ 1683] (6) Damages.27 Under general rules,?® 
the complaint must show the damages sustained by 
plaintiff as a result of defendant’s breach of the 
contract.?° The fact that plaintiff states a method 
or manner of measuring the damages which may not 
turn out to be the correct one on the development 
of the facts does not render the complaint demur- 
rable.?° 


Bad faith.?1 


USP. 90, (76 Cals 29: 


Fla.—Hall v. Northern, ete., Co., 46 
So. 178, 55 Pla. 235, 242. 


Under a statute providing that the 


able and proper, 


at the time the contract was made, 
and to show’that certain 
sought to be recovered were reason- 
was 
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measure of damages in ease of bad faith is the 
difference between the price agreed to be paid and 
the value of the estate agreed to be conveyed, at the 
time of the breach, and the expenses properly in- 
curred in preparing to enter on the land,®? bad faith 
must be pleaded** and proved.?4 To state a cause 
of action bad faith need not be specially alleged,** 
but it is sufficient if the ultimate facts are pleaded 
from which the bad faith is a necessary deduetion,®® 
An allegation of a willful, unwarranted default of 
defendant, without just cause, is a clear and in- 
dubitable indication of bad faith.37 A complaint al- 
leging that defendant without any just cause or just 
excuse refused to convey is sufficient to plead bad 
faith.*§ 

General damages. Where general damages are 
sought, under general rules,?® a general allegation is 
sufficient.*° 


Special damages. Under general rules,4! to re- 
cover special damages they must be specially plead- 
ed.*” Thus damages must be specially pleaded where 


he owned the land represented by the 
certificates, that he had formerly 
transferred it to another, and that 
such representations were made with 


expenses 


demurrable. 


Ind.—Grau v. Grau, 77 N.B. 816, 37 
Ind.App. 635. 

N.J.—Green vy. 
246. 


Okl.—Hart v. King, 
31 Okl. 761. 


[a] Allegations held sufficient.— 
petition alleging the vendor’s 
breach of contract to apply a loan on 
the premises to payment of purchase- 
money notes stated a cause of action. 
Spalding Const. Co. v. Sternberg, 137 
S.E. 902, 36 Ga.App. 726; - Spalding 
Const. Co. v. Simon, 137 S.E. 901, 36 
Ga.App. 723. 

21. Van Schaick v. Winne, 16 Barb. 
(N.Y.) 89 (holding that an allegation 
that defendant “failed to fulfill his 
oo aa is a mere conclusion of 
aw). 


22. Van Schaick v. Winne, supra. 


23. People v. Central Pac. R. Co., 
1852-90, 76 Cal. 29: 

as. = Laylor— Vv... Patterson, .3 Ark 
238; People v. Central Pac. R. Co., 18 
WOO Oma.) 2.9: 

25. Hawkins v. Merritt, 19 So. 589, 
109 Ala. 261; Boothe vy. Dailey, 153 P. 
551, 96 Kan. 711; Vallentyne v. Im- 
migration Land Co., 103 N.W. 1028, 95 
Minn. 195, 5 Ann.Cas. 212. 

{a] Foreclosure of mortgage.—A 
complaint for damages for breach of 
a contract alleging that the vendor, 
after contracting to convey, mortgag- 
ed the land, and afterward suffered 
the mortgage thereon to be foreclos- 
ed and the tenant evicted, sufficiently 
shows a breach. Hawkins v. Merritt, 
19 So. 589, 109 Ala. 261. 


26. Brimmer v. Salisbury, 
30, 167 Cal. 522. 

27. Damages recoverable see infra 
§§ 1700-1721. 

28. See Damages §§ 301-317. 

29. People v. Central Pac. R. Co., 
18) P. 90, 76 Cal. 29; McDonald v. 
Skinner, 209 N.Y.S. 219, 124 Misc. 545; 
Kaplan v. Cohen, 68 N.Y.S. 766, 34 
Misc. 91; Spencer v. Davis, (Tex.Civ. 
App.) 298 S.W. 443; Prusiecke v. 
Ramzinski, (Tex.Civ.App.) 81 S.W. 
il. 

[a] Allegations heid insufficient.— 
(1) A vendee’s petition for breach of 
a vendor’s contract of sale, failing to 
allege the difference between the con- 
tract price and the value of the land 


Kelly, 18 N.J.Law 


123 P oe 1062, 


140 P. 


Freeman v. Falconer, 201 F. 785, 120 
C.C.A. 32. (2) Where the vendor of 
property agreed to negotiate a loan 
to pay a mortgage existing on the 
property, and on his failure to do so 
the purchaser negotiated a loan, the 
purchaser’s allegation that he had to 
pledge the rental income from the 
property to secure the loan, and that 
he was thereby deprived of the rents, 
was insufficient to show damages in 
absence of a statement that the rent 
was not applied to the mortgage debt. 
Miller v. McCutchan, 184 N.W. 387, 
192 Iowa 1209. 

[b] Deficiency in quantity.—A pe- 
tition to recover for the deficiency of 
land received by plaintiff in exchange 
for his land, which alleged the value 
per acre of the tracts received and 
given in exchange and the total con- 
sideration given by plaintiff, as well 
as the acreage represented and actu- 
ally received, sufficiently alleges that 
the land received was of less value 
than that given so as to furnish a 
basis for recovery of damages. Ho- 
hertz v. Durham, (Tex.Civ.App.) 224 
S.W. 549. 


[c] In action based upon fraud 
(1) the complaint must show that 
damages were sustained by reason 
of such fraud. Marriner vy. Dennison, 
20 P. 386, 78 Cal. 202. (2) Allegations 
that defendant’s authorized agent 
represented that defendant owned 
land belonging to his wife and agreed 
to sell it at price named in defend- 
ant’s telegram did not show action- 


able fraud. Spencer v. Davis, (Tex. 
Civ.App.) 298 S.W. 443. 
30. Mullen v. Cook, 71 S.E. 566, 


69 W.Va. 456. 

31. “Bad faith’ see 6 C.J. p 880. 

32. See infra § 1705. 

sa.5 Johnson svelSchimpf;: 1239, eR: 
401, 197 Cal. 43; Yates v: James, 26 
P. 1073, 89 Cal. 474; Coger v. Wiltsey, 
4 P.(2d) 302, 117 Cal.App. 652; Mar- 
tin v. Pritchard, 199 P. 846, 52 Cal. 
App. 720; Williard v. Smith, 87 P. 
613, 34 Mont. 494. 

[a] Allegation held sufficient.—An 
allegation that defendant, in trans- 
ferring laad certificates to plaintiff, 
acted in bad faith, and induced plain- 
tiff by fraud and false representa- 
tions to agree to take the certificates 
in exchange for land, knowing at the 
time he represented to plaintiff that 


intent to defraud plaintiff, who re- 
lied thereon in making the contract, 
sufficiently alleged bad faith to au- 
thorize the recovery of damages un- 
der Rev. Codes § 6054, making the 
detriment caused by a breacn of 
agreement to convey an estate in 
realty, made in bad faith, the differ- 
ence between the price agreed on and 
the value of the estate agreed to be 
conveyed at the time of the breach, 
and the expense incurred in preparing 
to enter upon the land. Ross y. Say- 
lor, 104 P. 864, 39 Mont. 559. 


34. See infra § 1687. 


35. Johnson vy. Schimpf, 
401, 197 Cal. 48. 


36. Johnson vy. Schimpf, supra. 
37. Johnson v. Schimpf, supra. 


38. Clark v. Yocum, 48 P. 498, 116 
Cal. 515; Shaw y. Union Hscrow & 
Realty Co., 200 P. 25, 53 Cal.App. 66. 
But see Martin v. Pritchard, 199 P. 
846, 52 Cal.App. 720 (an allegation 
that defendant refused to perform 
“without any just reason or excuse’ 
is not sufficient to allege bad faith 
in entering into the contract). 

39. See Damages § 305. 

40. -Moore v. Fredericks, 141 P. 
1049, 24 Cal.App. 536; Emerson- 
Brantingham Co. v. Brennan, 159 N. 
W. 710, 35 N.D. 94; Scott, v. Lott, 
(Tex.Civ.App.) 247 S.W. 685. 


[a] Allegations held sufficient.— 
(1) A complaint alleging failure to 
convey land according to contract 
stated a good cause of action for re- 
covery of general damages. Moore vy. 
Fredericks, 141 P. 1049, 24 Cal.App. 
536. (2) An allegation of general 
damages is sufficient to entitle the 
purchaser to recover the difference 
between value of land as it would 
have been if the vendors had per- 
formed the contract to make exten- 
sive and permanent improvements 
and its value in consequence of the 
vendors’ failure to perform. Zimmer- 
man v. Keith, (Tex.Civ.App.) 224 S. 
W. 288. 

[b] Bill of particulars as to dam- 
ages held sufficient. Goodman vy. 
Wolf, 88 N.Y.S. 934, 95 App.Div. 522. 

41. See Damages §§ 306, 307. 

42. Lynn v. Knob Hill Improve- 
ment Co., 169 P. 1009, 177 Cal. 56; 
Moore v. Fredericks, 141 P. 1049, 24 


239 P. 
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they comprise expenses ineurred in examining title,** 
preparing papers,** or on entering on the land,*® or 
for loss of rents,*® or for the loss of profits on a re- 


sale.*? 
Nominal damages. 
of contract 


as against a general demurrer.*® 


[§ 1684] b. Plea or Answer. Under rules in eivil 
actions generally,#® and in particular in actions 
for breach of contract,®® in an action by a purchaser 
for breach of a land contract defendant’s plea or 
answer should allege matters sufficient in bar of 
The plea must traverse or confess 
and avoid every material allegation of the declara- 


the action.®? 


Shepman Mortgage & 
Realty Corporation v. Sussman, 131 
N.Y.S. 645, 147 App.Div. 25; Spencer 
vy. Davis, (Teax.Civ.App.) 298 S.W. 
443; Kelly v. Simon, (Tex.Civ.App.) 
262 S.W. 202; Bird v. Lester, (Tex. 
Civ.App.) 166 S.W. 112; Davis v. 
Buery, .114.S.H. 778, 115 S.E. 527, 134 
Van S22! 

[a] Interest on money expended 
by vendee as attorney’s fees prior to 
verdict or decree for investigating 
the title to the lands would be recov- 
erable as special damages and would 
have to be specially alleged in order 
to be recovered. Davis v. Buery, 114 


Cal.App. 536; 


S.BE. 778, 115 S.B. 627, 134 Va. 322. 
43. Moore v. Fredericks, 141 P. 


1049, 24 Cal.App. 586; Kaplan v. Co- 
hen, 68 N.Y.S. 766, 84 Mise. 91. 

44. Moore v. Fredericks, 141 P. 
1049, 24 Cal.App. 536. 


45. Lynn v. Knob Hill Improve- 
ment Co., 169 P. 1009, 177 Cal. 56; 
Nichtern v. Johnston, 192 N.Y.S. 784, 
200 App.Div. 185. 

46. Yoakam v. Hogan, 243 P. 21, 
198 Cal. 16. 

fa] Allegations held sufficient.— 


Yoakam v. Hogan, 243 P. 21, 198 Cal. 
16. 
47. 


Shepman Mortgage & Realty 


Corporation v. Sussman, 131 N.Y.S. 
845. 147 App.Div. 25. 
48. Grau v. Grau, 77 N.E. 816, 37 


Ind.App. 635. See Sampson v. Mc- 
Rae, 116 S.E. 651, 29 Ga.App. 690 
{eonforming to answers to certified 


questions 115 S.B. 481, 154 Ga. 841) 
(vendee’s action for damages, alleged 
to be the difference between the con- 
tract price and the market value at 
the time and place for performance, 
was not one for such special damages 
as would exclude recovery of nomi- 
nal damages although there was no 
prayer for such damages). 

49. See Pleading §§ 197-879. 

50. See Bonds §§ 187-201; 
tracts §§ 871-897. 


51. Ala.—Wade  v. 
Stew.&P. 450. 


Ind.—Stoekton v. Creager, 51 Ind. 
262; Hunt v. Reeves, 5 Blackf. 177. 

Mass.—Tinney v. Ashley, 15 Pick. 
546, 26 Am.D. 620; Fairfield v. Wil- 
liams, 4 Mass. 427. 

Ohio.—Taylor v. 
St. 225. 

Tenn.—Harmon v. 
127. 

fa] Construction.—An allegation, 
in an answer in action for damages 
for breach of contract to convey 
land, alleging willingness to comply 
in part, was a statement intended in 
mitigation of damages, and not an of- 
fer to convey part of the land ata 


Con- 


Killough, 5 


Browder, 1 Ohio 


Crook, 2 Yerg. 


If the complaint shows a breach 
and a right to nominal damages it is good 
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[§§ 1683-1684 


A plea in bar is insufficient where it shows 
neither a performance on the part of defendant nor 
any legal exeuse for nonperformanee.** 


It is not 


sufficient to allege merely a readiness to perform 


performed.®* 
55 


and eertain,® 


without alleging any exeuse for not having actually 
The plea or answer must be definite 
and 


not contain ineonsistent aver- 


ments,°® or include separate defenses in the same 


plea.>* 


make profert of 


proportionate price which would au- 
thorize a judgment on the pleadings 
directing such a conveyance. Fairey 
v. Strange, 98 S.E. 185, 112 S.C. 155. 

{b] Pleas held sufficient.—(1) A 
plea to an action on a bond condition- 
ed to make title free from all en- 
cumbrances that the vendor, by deed, 
conveyed to the purchaser the fee 
simple title to the land free from all 
encumbrances, and that he accepted 
the same, is good in bar of the ac- 
tion. Johnson v. Collins, 17 Ala. 318. 
(2) Where the conveyance was to be 
made upon payment, and plaintiff al- 
leged payment and failure to convey 
but did not allege the time of such 
payment, it was held that a plea al- 
leging tender of a deed on a certain 
date prior to the commencement of 
the action and a refusal of plaintiff to 
accept the same was good, it not ap- 
pearing but that the payment and 
tender were made on the same date. 


Galletly v. Owen County Justices, 
2 Blackf. (Ind@d.). 221. 


[ec] Pleas held insufficient.—(1) 
Where the contract requires defend- 
ant to make a good and sufficient deed 
of conveyance in fee simple and the 
complaint alleges that defendant had 
no title to the land, it is no answer 
to this breach to plead that defendant 
tendered to plaintiff a good and suffi- 
cient deed. Hunt v. Reeves, 5 Blackf. 
Cuda.) sh. (2) Where the convey- 
ance Was to be made upon the hap- 
pening of a contingency, which could 
be known to the purchaser only 
through information from the vendor, 
a plea that defendant was ready and 
willing to perform, but that plaintiff 
did not prepare and tender a deed to 
be executed, is insufficient if there is 
no allegation that plaintiff was noti- 
fied of the happening of the contin- 


gency. Williams v. Harper, 1 Ala. 
502. (8) A plea that plaintiff is in 


possession of the premises is no bar 
to the action. Taylor vy. Browder, 1 
Ohio St. 225. (4) A pleading in an 
action for breach of contract to sell 
land is insufficient on its face to set 
up an equitable defense. Gruhn vy. 
Eppig, 161 N.Y.S. 629, 175 App.Div. 
787. (5) An allegation of answer 
varying the written contraet which 
would have to be proved by parol 
is properly stricken out. Stanhope 
v. Swafford, 45 N.W. 408, 80 Iowa 45. 


52. Gaillard v. Trenholm, 39 S.C.L. 
356. 

8: Fairfield v. Williams, 4 Mass. 
427. 

ies Buckmaster vy. Grundy, 2 Ill. 
BLOF 

55. Wade v. Killough, 5 Stew.&P. 
(Ala.) 450; Taylor vy. Browder, 1 Ohio 
St. 225. 

56. Taylor v. Brqwder, supra. 

57. Connelly v. Pierce, 7 Wend. (N. 


eral, but special, 
anee,®’ and that such performance was in accord- 
anee with the terms of the contract.>°® 
tender of a deed should show the nature of the con-, 
veyanee tendered,®® and should set out the deed or 


A plea of performance should not be gen- 
} g 


showing the manner of perform- 


A plea of 


it. In a declaration on a cove- 


Y.) 129 (holding that a plea by a 
vendor that. he was not requested 
to convey, and that he did not refuse, 
is bad for duplicity). 

58. Tinney v. Ashley, 
(Mass.) 546, 26 Am.D. 620; 
Browder, 1 Ohio St. 225. 


[a] Plea held insufficient.—A plea 
that defendant was ready and offered 
to convey is insufficient. The plea 
should allege that he had title to the 
land and state what the title was, so 
that the court could judge of its suf- 
ficiency, and should also describe the 
deed by which he offered to convey, 
so that the court might see that it was 
sufficient. Harmon y. Crook, 2 Yerg. 
(Tenn.) 127. 


15 “Bick; 
Taylor v. 


59. Wade v. Killough, 5 Stew.&P. 
(Ala.) 450. 
[a] Pleas held insufficient.—(1) 


In an action for breach of a contract 
to convey land of a certain value, an 
answer alleging a tender of a deed to 
land is bad on demurrer, where it 
dbes not allege that the land was of 
the value agreed on. Stockton v. 
Creager, 51 Ind. 262. (2) <A plea that 
defendant made a good and sufficient 
title is insufficient where it does not 
show that this was done at the time 
required by the contract. Wade v. 
Killough, 5 Stew.&P. (Ala.) 450. (3) 
Where the contract requires a con- 
veyance on a certain day a plea of 
tender of a deed after the institution 
of the action is insufficient. 

Reeves, 5 Blackf. (Ind.) 177. (4) 
Where the contract required perform- 
ance on a certain date, a plea that 
plaintiff, after the execution of the 
contract, appointed a different date 
for performance, and that defendant 
offered to perform on that date, is in- 
sufficient where it is not alleged that 
defendant agreed to plaintiff's pro- 
posal to change the date of perform- 
ance at the time such proposal was 
made. Law v. Plume, 17 N.J.Law 466. 
(5) In an action on a bond to execute 
such title as had been approved by 
a court of equity, a plea that defend- 
ant had tendered a good and sufficient 
deed but not alleging that the title 
had been adjudged sufficient by the 
court, is bad. Gaillard vy. Trenholm, 
S.C.L. 356. 


60. Taylor v. Browder, 1 Ohio St. 
sere Harmon v. Crook, 2 Yerg. (Tenn.) 

[a] Plea held sufficient. — It has 
been held that a plea alleging that de- 
fendant tendered “a good and suffi- 
cient deed of the premises” and that 
it was “made and executed by the par- 
ties in whom the legal title to the 
premises then was” is sufficient as to 
the nature of the conveyance tendered. 
Bateman vy. Johnson, 10 Wis. 1, 
61. Taylor vy. Browder, 1 Ohio St. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1684-1687] 


nant to convey land on request, the allegation of a 


special request is material, and may be traversed 
by plea, without tender of a deed in court.®2 


[§ 1685] c. Replication or Reply and Subsequent 
Pleadings. The general rules of pleading apply to 
the replication or reply,°? and to the subsequent 
pleadings in a purchaser’s action for breach of land 
contract.°* The allegations of the replication must 
be responsive to, or in avoidance of, the plea,®*> and 
there must be no material departure in either the 
replication®® or rejoinder.*? In an action on a coy- 
enant for the conveyance of land, where notice and 
request to convey are not averred in the declara- 
tion, plaintiff should not join issue on a plea deny- 
ing these facts, but should demur thereto.*® 


Deficiency in quantity.°® An allegation in a reply 
that, if defendants knew of the deficiency in the land 
conveyed by description by government subdivi- 
sion, as they admitted in their answer, they concealed 
that fact from plaintiffs, is not a sufficient allegation 
of fraud.7° 


[§ 1686] d. Issues, Proof, and Variance—(1) Is- 
sues. Under rules m civil actions generally,’ and, 
in particular, in actions for breach of contract,7? in 
an action by a purchaser for breach of a land con- 
tract plaintiff must recover on the theory on which 
the action is brought or not at all.7* If the action 
is based on misrepresentation as to the quantity of 
the land,** without any allegation of mistake, there 
ean be no recovery on the ground of mistake.7® 


62. Gibbs & Hardin v. Stone, 7 T.B. 
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Where the pleadings are on the basis of an affirmance 
of the contract and damages for its breach, plaintiff, 
on failing to establish the breach, is not entitled 
to recover the value of a note given in part pay- 
ment.7® Plaintiff cannot be compelled to contest 
matters not in issue.77 Where defendant does not 
plead a mutual extension of the time of perform- 
ance, he may not rely upon it as a defense.7§ 


[§ 1687] (2) Proof.79 Under rules in eivil ac- 
tions generally,’ and, in particular, in actions for 
breach of contract,$! all the material allegations 
necessary to establish the cause of action must be 
proved*’ as laid,** unless admitted by the plead- 
ings,** but it is not necessary to prove allegations 
which are mere surplusage and not essential to the 
cause of action.*° Plaintiff must prove a contract 
by defendant valid on its face,8* that plaintiff is 
ready and willing to perform,’? that plaintiff has 
performed or offered. to perform,’® or a sufficient 
excuse for nonperformance.’® Where defendant re- 
fuses to perform the contract and the breach is com- 
plete, it is not necessary for plaintiff to prove his 
financial ability to perform the obligations of the 
contract as to future payments which have not yet 
matured.®? It is not necessary to prove each one 
of several alternative states of facts where any one 
of such states of facts will entitle plaintiff to re- 
hef.°t 


Evidence admissible under pleadings. Under rules 
in civil actions generally,®? and, in particular, in 
actions for breach of contract,?® only such evidence 


(2d) 302, 117 Cal.App. 652; Burns v. 


Mon. (Ky.) 302. 

63. See Bonds §§ 202, 203; Con- 
tracts §§ 898-904; Pleading §§ 392- 
442. 


64. See Bonds §§ 204, 205; Con- 
tracts § 905; Pleading §§ 4438-451. 

65. Fairfax’s Adm’r v. Lewis, 11 
Leigh (38 Va.) 233. 

66. Joslyn v. Taylor, 33 Vt. 470. 

67. McSherry v. Askew, 1 Yeates 
(Pa.) 79. 

68. Harmon v. 
(Tenn.) 127. 

69. Declaration or complaint see 
supra § 1678. 

70. Johnson vy. Trump, 
510, 161 Iowa 512. 


Crook, 2 Yerg. 


143 N.W. 


71. See Pleading §§ 1144-1159. 
72. See Bonds § 206; Contracts § 
907. 


73. Catterlin v. Bush, 59 P. 706, 65 
P. 1064, 39 Or. 496. See Sampson v. 
McRae, 116 S.E. 651, 29 Ga.App. 690 
[conforming to answers to certified 
questions 115 S.E. 481, 154 Ga. 841] 
(where plaintiff, suing on a contract 
giving him the option to buy land or 
sell it as defendant’s agent, alleged 
the right to elect to purchase and re- 
fusal by defendant to sell after tender, 
he was entitled to recover, although in 
alleging damages he alleged that he 
had procured a purchaser); De Vries 
v. Meyering Land Co., 226 N.W. 824, 
248 Mich. 128 (in an action for breach 
of contract to arrange for an artificial 
lake bordering on the lots sold, testi- 
mony of defendant’s witnesses as to 
added value which a substituted plan 
for a park gave to the lots went only 
in mitigation of damages and did not 
sustain plaintiff’s recovery for loss of 
bargain arising from the failure to 
ereate the lake). 

‘[a] Deficiency in quanrtity.—Plain- 
tiff buyer of land could recover for an 


been conveyed by good title than de- 
fendant contracted to sell, although 
the prayer for relief in the original 
complaint was for breach of warranty 
of title and seizin and for failure of 
title and deficiency in acreage, being 
entitled, in view of Revisal (1905) § 
467 (3), to any relief which the facts 
alleged and the proof entitled him to 
receive. Henofer v. Realty Loan & 
eee ae Co), . LOSES 265, moiomNees 
84. 


[b] Limiting recovery to proof of 
fraud.—(1) A declaration in an ac- 
tion for breach of an option contract 
to sell realty, of which defendant was 
not the sole owner, specifically charg- 
ing fraud and bad faith as authorizing 
damages for loss of bargain, did not 
state a cause of action for actual 
fraud alone and limitation of right of 
recovery to proof of fraud was erro- 
neous. Matthews v. La Prade, 130 S. 
EP788,144> Va. 795. 1(2) 2 Although 
plaintiff predicates his case upon 
fraud and the fraud is not proved, it 
is not a material variance to permit 
him to recover damages for a breach 
of the contract. Fleckten v. Spicer, 
65 N.W. 926, 68 Minn. 454. 


74. See supra § 1647. 

7Toumaton Vv.) LOdeaahex Civ App.) 
68 S.W. 546. 

76. Marcus v. Clark, 70 N.E. 433, 
185 Mass. 409. — 

77. Norris v. McMechen, 236 N.Y.S. 
486, 134 Misc. 866. 


78. Nichtern v. Johnston, 192 N.Y. 
S. 784, 200 App.Div. 185. 

79. Burden of proof see infra § 
1689. 

80. See Pleading §§ 1160-1166. 

81. See Bonds § 207; Contracts § 
906. 


82. Harper v. Johnson, 30 So. 283, 
129 Ala. 296; Coger v. Wiltsey, 4 P. 


Freling, 71 S.W. 1128, 98 Mo.App. 267. 
83. Harper v. Johnson, 30 So. 283, 
129 Ala. 296; Baldwin v. Munn, 2 
Wend. (N.Y.) 399, 20 Am.-D. 627. 
84. Banta v. Savage, 12 Nev. 151. 


85. Holcomb v. Noble, 37 N.W. 497, 
69 Mich. 396. 

[a] Thus, in an action based upon 
misrepresentation as to the quantity 
and value of the land, where plaintiff 
is entitled to recover, if the misrepre- 
sentation was material and relied on, 
although made without fraudulent in- 
tent, an allegation in the complaint 
of actual fraud need not be proved. | 
Holcomb v. Noble, 37 N.W. 497, 69 
Mich. 396. 


86. Norris vy. McMechen, 236 N.Y.S. 
486, 134 Misc. 866. 


87. Baker v. Haswell & Taylor, 128 
P. 1086, 86 Okl. 429. 


88. Lunde v. Minch, 136 A. 552, 105 
Conn. 657; Winsberg v. Lasseigne, 6 
La.App. 699; Edwards Lumber & Land 
Co. Vv. Smith,- 132 SE. b98,. 191 NEG: 
619; Catterson v. Ireland, 110 P. 1002, 
60 Wash. 208. 


89. Lunde v. Minch, 136 A. 552, 105 
Conn. 657; Edwards Lumber & Land 
Co. v. Smith, 132 S.B. 593, 191 N.C, 
619. 

90. Pearce v. Hubbard, i35 So. 179, 
223 Ala. 231; Matteson v. United 
States & Canada Land Co., 127 N.W. 
629, 997, 112 Minn. 190. See Norris 
v. McMechen, 238 N.Y.S. 181, 135 Misc. 
361 (that the purchaser did not have 
sufficient means, but acted on her hus- 
band’s credit, to complete transaction, 
is immaterial). 

91. Matthews v. La Prade, 130 S.E. 
788, 144 Va. 795. 

92. See Pleading §§ 1167-1186. 

93. See Bonds § 207; Contracts § 
960. 
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is admissible as is justified by the pleadings.®* Un- 
der a controverted allegation that defendant has 
put it out of his power to convey to plaintiff a deed 
made by defendant to a third person is admissi- 
ble.°> Where payment is a condition precedent and 
the complaint alleges performance by plaintiff, evi- 
dence is not admissible to show a waiver of such 
condition.°° Where the complaint alleged that the 
vendor’s predecessor in title had granted a license 
to third persons, who had entered upon the land and 
were in possession of the same prior to the contract, 
and refused to vacate, the purchasers were not nec- 
essarily confined to strict proof of a lense, but 
might show an adverse interest sufficient to impair 
the fee simple title.°7 Evidence is not admissible 
as to special matters of affirmative defense which 
have not been pleaded.®* In an action for an alleged 
deficieney®® discovered in a subsequent survey, de- 
fendant may, under a general denial, show that the 
survey was only partial.t Under an allegation of 
fraud, parol evidence is admissible to show a de- 
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as to evidence admissible under the pleadings to 
prove damages* are applicable.t Under a general 
allegation of damages evidence is admissible to show 
the market value of the land for the purpose of re- 
covering the difference between the contract price 
and such market value,® especially where no special 
exception has been made to the allegation. Where 
plaintiff prays to recover only the damages arising 
from his inability to perform his resale contract 
because of defendant’s breach, evidence as to the 
value of the property was inadmissible to prove 
general damages.’ Under allegations that plaintiff, 
relying on the contract, expended money on the 
land, leased it in part, and secured loans of money, 
evidence of special damages is admissible.® 


[§ 1688] (3) Variance. In accordance with, and 
subject to, rules in civil actions generally,? and in 
particular in actions for breach of contract,1° the 
proof must substantially correspond with the plead- 
ings,1! and if there is a material variance therein 
it is fatal to a recovery.}? 


ficiency in the quantity of the land.” 


94, Ill—Tichenor v. Newman, 57 
N.E. 826, 186 Ill. 264; Gibb v. Merrill, 
234 LIll.App. 267; Keyes v. Binkert, 57 
Ill.App. 47. 

Iowa.—Damon vy. Weston, 42 N.W. 
187, 77 Iowa 259. 

Mass.—Rebinson vy. Trofitter, 106 
Mass: bil. 

Mo.—Green v. McGirk, 1 Mo. 498. 

Or.—Catterlin v. Bush, 59 P. 706, 
65 P. 1064, 39 Or. 496. 


[a] Evidence held admissible.— 
Hartsock v. Mort, 25 A. 303, 76 Md. 
281; Holcomb v. Noble, 37 N.W. 497, 
69 Mich. 396; McEHowen v. Rose, 5 N. 
J.Law 582 (evidence of parol agree- 
ment as to what should constitute 
“legal currency” as stipulated for in 
the contract); Taylor v. Leith, 26 
Ohio St. 428; Naylor v. Parker, (Tex. 
Civ. App.) 1397 Sow. | 935) Morton: -v. 
Wells, 1 Tyler (Vt.) 381. 

95. Shaw v. Brown, 13 Iowa 508. 


96. Baldwin v. Munn, 2 Wend. (N. 
Y.) 399, 20 Am.D. 627. 


97. Friendly v. Ruff, 120 P. 745, 61 
Or. 42. 

98. Maitland v. Zanga, 44 P. 117, 
14 Wash. 92. See Barnett v. Stanton, 
205 Ill. App. 382, 384. But see Allen 
v. Gheer, 158 P. 17, 98 Kan. 228 (rule 
that waiver of forfeiture of contract 
to purchase land must be pleaded does 
not apply when evidence of waiver is 
introduced without objection and tes- 
timony of party insisting on waiver 
tends to show it, and his request for 
submission of special questions on 
that subject is allowed). 


[a] Ilegality of contract.—Evi- 
dence to show the illegality of the 
contract is not admissible where il- 
legality is not pleaded. Maitland v. 
Zanga, 44 P. 117, 14 Wash. 92. 


[b] Ability to obtain title—A ven- 
dor, in an action for damages brought 
before the time fixed for performance, 
is required to allege and prove that he 
could obtain good title before the time 
for performance. Armstrong y. Dunn, 
147 S.W. 509, 163 Mo.App. 701. 


99. See supra § 1647. 


1. Southern Power Co. v. Cassels, 
79 S.E. 453, 95 S.C. 465. 


2. Ashley v. Holland, 
App.) 180 S.W. 635. 


3. See Damages § 820. 


(Tex.Civ. 


General rules 


4 See infra text and notes 4-8. 

[a] Deficiency in quantity.— 
Where a count in a petition seeking re- 
covery on an allegation of mutual mis- 
take of parties to a sale of lund in 
supposing the tract sold to contain 
one hundred twenty-eight instead of 
one hundred fourteen acres did not al- 
lege the value of the fourteen acres 
of shortage, testimony with respect io 
its value was not available to plaintiff 
purchaser for recovery of such value 
as the measure of his damages. Gil- 
usnie v. Gray, (Tex.Civ.App.) 214 S.W. 


[b] Striking out evidence.—In an 
action to recover damages for breach 
of a contract to exchange realty fora 
stock of goods, etc., the court properly 
struck out as irrelevant evidence of a 
certain item of expense claimed to 
have been incurred in connection with 
the exchange of property, where such 
item was not pleaded in the complaint. 
aa Ne Hamilton, 181 N.W. 838, 43 


{c] In North Dakota a complaint 
alleging the existence and breach of a 
land sale contract and damages to 
plaintiff in a specified amount was 
held to justify an assessment of gen- 
eral damages, under Comp. L. (1913) 
§ (oly) although nonrecoverable 
special damages were also alleged 
therein. Merritt v. Adams County 
Land & Investment Co., 151 N.W. 11, 
29 N.D. 496. 


Damages recoverable see infra §§ 
1700-1721. 


5. Naylor’ v. 
App.) 139 S.W. 


6. Naylor v. Parker, supra. 


7. Middleworth v..Lowery, 85 N.Y. 
S. 872, 89 App.Div. 418. 


8. Cullumber v. Winter, 134 N.W. 
601, 154 Iowa 263. 


9. See Pleading §§ 1187-1211. 


10. See Bonds §8§ 214-217; 
tracts §§ 907—925. 


Parker, 


Jo. 


(Tex.Civ. 


Con- 


Sane Obert v. Whitehead, 11 N.J.Law 
12. Helie v. Wickersham, 137 So. 


226, 103 Fla. 254; Obert v. Whitehead, 
11 N.J.Law 293. 

[a] Variance held material.—(1) 
Between an allegation that defendant 
had a good title, but would not con- 
vey, and proof that defendant did not 


have title and could not convey. 
Keyes v. Binkert, 57 Ill.App. 47. (2) 
Between allegations and proof as to 
location of the land. Obert v. White- 
head, 11 N.J.Law 293. (3) Between 
an allegation of a sale of land by two 
persons and proof that the contract 
was made with but one. Whitehead v. 
Carr, 5 Watts (Pa.) 368. (4) A ven- 
dee suing for vendor’s breach of un- 
conditional agreement to sell cannot 
recover where proof shows contract 
conditioned on vendee’s satisfaction 


with title. Helie v. Wickersham, 137 
So. 226, 103 Fla. 254. (5) Where 
plaintiffs, suing for defendant’s 


breach of a contract to convey land, 
alleged that as part of the contract 
he was to execute a second mortgage 
note for two thousand dollars bearing 
interest at the rate of eight per cent, 
and providing for attorney’s fees, and 
payable in equal monthly install- 
ments, while the testimony showed 
that the agreement was that plaintiff 
was to negotiate a sale of the second 
mortgage note for one thousand six 
hundred dollars, and pay that amount 
to defendant in full settlement of the 
note, the allegations and the testi- 
mony did not correspond. Matthews 
v. Deason, (Tex.Civ.App.) 233 S.W. 
330. (6) Evidence, in an action for 
damages for defendant’s alleged 
breach of a contract to convey land 
taken from the plaintiff in discharge 
of his indebtedness to any purchaser 
plaintiff might find within a certain 
time, did not sustain an allegation 
that the conduct of defendant and its 
agent in refusing to convey the land 
to a purchaser had prevented plaintiff 
from acquiring land in exchange. Ro- 
tan Grocery Co. v. Jackson, (Tex.Civ. 
App.) 153 S.W. 687. 

[b]] No variance (1) between 
pleadings and _ proof. Hartsock v. 
Mort, 25 A. 303, 76 Md. 281; Kingston 
Realty Co. v. Dobbins, 163 N.E. 753, 
265 Mass. 228. (2) In an action 
against an owner for damages for 
breach of a contract for the sale of 
land, where the evidence authorizes 
the inference that the contract was 
made with plaintiffs alone, there is no 
failure to prove the case as laid, be- 
cause the contract provides that a 
third party shall be one of the gran- 
tees. Butler v. Milam, 105 S.E. 628, 
26 Ga.App. 126. 


Right to amend to conform to procf 
see Pleading §§ 648-655. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


§§ 1689-1690] 


[§ 1689] 9. Evidence1*—a. Presumptions and 
Burden of Proof.‘ General rules relating to pre- 
sumptions*® and burden of proof,!¢ especially as 
applied in actions for breach of contract generally,*? 
control the presumptions and burden of proof in 
an action by the purchaser for the breach of a land 
contract.** Accordingly, the burden is on plain- 
tiff to prove by a preponderance of the evidence!® 
the facts essential to his cause of action,”° such as 
the existence of the contract,?1 an ability to- con- 
summate the contract,?? a performance of or offer 
to perform his part of the contract?? or a sufficient 
excuse for nonperformance,?* a breach of the con- 
tract by defendant? and the resulting damages.?® 
The burden of proving fraud as affecting the meas- 
ure of damages?’ is on plaintiff.28 Under a stat- 
ute providing that in case of bad faith the damages 
shall be the difference between the price agreed to 
be paid and the value of the estate agreed to be 
conveyed, at the time of the breach, and the expenses 
properly incurred in preparing to enter upon the 
land,?® the purchaser has the burden of proving the 
vendor’s bad faith.*° If the action is based on a 
failure or defect of title*! the burden is on plaintiff 
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that the conveyance tendered would not pass a good 
title.*8 
Affirmative defenses. The burden of establishing 


any matters of affirmative defense relied on is on 
defendant.?# 


Presumptions. In the absence of any showing to 
the contrary, it will be presumed that plaintiff su- 
ing for breach of an option contract for the sale 
of land to him was financially able to perform the 
conditions.** In the absence of pleading and proof 
that the rights of a purchaser have not been reserved 
by the vendor in making a sale or conveyance to a 
third person, the fact that such contract or deed 
has been made is not presumed to be adverse or 
injurious to the purchaser whose right to a deed 
has not yet matured.** Fraud on the part of the 
vendor as affecting the measure of damages®? is not 
to be presumed*® from the failure of the vendor to 
perform his contract.?® 


[§ 1690] b. Admissibility—(1) In General. Gen- 
eral rules,*° particularly as applied in actions on 
contract,*+ control in determining the admissibility 
of evidence in an action by the purchaser for breach 


to show that defendant’s title was not good,?? or 


13. Evidence as to requisites and 
validity of contract see supra §§ 199-— 
205. ‘ 


Sales of personal property see Sales 
§§ 1124-11387. 
14. Matters to be proved see supra 
1687. 


§ 168 
15. See Evidence §§ 25-88. 
16. See Evidence §§ 13-24. 
17. See Bonds §§ 218-225; Con- 
tracts §§ 926-959. 
Satan See infra text and notes i9- 
19. See infra § 1692. 
20. Mesa Market Co. v. Crosby, 174 


F. 96, 98 C.C.A. 70; Gammon v. Blais- 
dell, 25 P. 580, 45 Kan. 221; Dufief v. 
Boykin, 9 La.Ann. 295; Langley v. 
Hammond, 21 B.C. 175, 22 Dom.L.R. 
42. 


21. Meyer v. Madreperla, 58 A. 477, 
68 N.J.Law 258, 96 Am.S.R. 536. 

22. Norris v. McMechen, 236 N.Y.S. 
486, 134 Misc. 866. . 

23. Kreisman vy. Kitchen, 130 So. 
394, 221 Ala. 674; Burns v. Freling, 
71 S.W. 1128, 98 Mo.App. 267; Fergu- 
son v. Pierson, 162 N.E. 677,'29 Ohio 
App. 393; Catterson y. Ireland, 110 P. 
1002, 60 Wash. 208. 

[a] Demand for deed.—If defend- 
ant pleads performance, plaintiff need 
not prove a demand for a deed. Pate 
v. Spotts, 6 Munf. (20 Va.) 394. 

24 Knox vy. Rinehart, 9 Serg.&R. 
(Pa.) 45; Cash v. Meisenheimer, 102 
P. 429, 53 Wash. 576. 

25. U.S.—Mesa Market Co. v. Cros- 
by, 174 -F. 96,.98 C.C.A. 70. 


N.J.—Meyer v. Madreperla, 53 A. 
477, 68 N.J.Law 258, 96 Am.S.R. 536. 


N.Y.—Fossume v. Requa, 113 N.E. 
330, 218 N.Y. 339; Ingalls v. Hahn, 47 
Hun 104; Vucci v. Pellettieri, 103 N.Y. 
S. 104. 

N.C.—Mitchem v. Wallace, 64 S.E. 
901, 150 N.C. 640. 

Tex.—Dobson v. Zimmerman, 
S.W. 236, 55 Tex.Civ.App. 394. 

[a] Exclusion from possession.— 
A purchaser, suing his vendors for 
failure to deliver possession, has the 
burden to prove deprivation of, or ex- 
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clusion from, possession. Lasken v. 
Todd Land Co., 217 N.W. 674, 56 N.D. 
479. 


{b] Facts peculiarly within knowl- 
edge of defendant.—Where the con- 
tract is to convey certain land as soon 
as the vendor can obtain title thereto, 
and he neglects for more than two 
years to do so, the burden is not upon 
plaintiff to show that defendant could 
have obtained the title but upon de- 
fendant to show that he could not by 
reasonable diligence have done so. 
Garnett v. Yoe, 17 Ala. 74. 

{[c] In action on bond conditioned 
to deliver muniments of title, the 
production of the bond is sufficient to 
put defendant upon the proof of per- 
formance of the condition. Stewart 
v. Grimes, Dudley (Ga.) 209. 

26. Meyer v.'Madreperla, 53 A. 
477, 68 N.J.Law 258, 96 Am.S.R. 536. 


[a] Value of land. — Where the 
land was contracted to be sold subject 
to certain reservations, the burden is 
upon plaintiff to show the value of 
the land as it was to be transferred to 
him as a basis for estimating the dam- 
ages sustained. Finnes v. Selover, 
Bates & Co., 122 N.W. 174, 108 Minn. 
sol. 

{b] Collection of rents. — Where 
the property is leased and the con- 
tract provides that the purchaser is to 
have the rents of a certain month, the 
burden, in an action against the ven- 
dor, is upon the purchaser to show 
that defendant collected rents for that 
month and the amount thereof. Fens- 
terheim v. Abeles, 105 N.Y.S. 280. 


27. See infra § 1705. 
28. Rutledge v. Lawrence, 1 A.K. 
Marsh. (Ky:) 396; Stephens v. 


Barnes, 80 Pa.Super. 127. 
29. See infra § 1705. 


30. Wilson v. Rosenkranz, 297 P. 
44, 112 Cal.App. 511. 

31. See supra § 1648. 

s2. Gammon y. Blaisdell, 25 P. 580, 
45 Kan. 221; Allen v. Atkinson, 21 
Mich. 351; Meyer v. Madreperla, 53 A. 
477, 68 N.J.Law 258, 96 Am.S.R. 536; 
Ingalls v. Hahn, 47 Hun (N.Y.) 104; 
Bayliss v. Stimson, 53 N.Y.Super. 225 
[aff 17 N.E. 144, 110 N.Y. 621, 2 Silv. 
Ano O'l, 2 : 


of a land contract.42 


In accordance with such rules 


33. Mesa Market Co. v. Crosby, 174 
F. 96, 98 C.C.A. 70; Meyer v. Madre- 
perla, 538 A. 477, 68 N.J.Law 258, 96 
Am.S.R. 536; Ingalls v. Hahn, 47 Hun 
(N.Y.) 104. 


34. Prenosil v. Pelton, 173 N.W. 
235, 186 Iowa 1235; Boyden v. Hill, 
85 N.E. 413, 198 Mass. 477; Gitson v. 
Yale Land Co., 180 N.W. 593, 212 Mich. 
292; eS ie v. Lord, 4 S.W. 420, 92 


[a] Deficiency in quantity.—The 
defense that a shortage in the land 
was known by plaintiff and discussed 
between the parties, and that the 
phrase “more or less” was inserted 
with the understanding that it should 
cover the discrepancy, if a good de- 
fense, is an affirmative one which de- 
fendants have the burden of proving. 
Prenosil v. Pelton, 173 N.W. 235, 186. 
Iowa 1235. 

{b] Lesion beyond moiety.—The 
burden is on the vendor to prove 
lesion beyond moiety, when relied on 
as a defense, by evidence particularly 
strong and convincing. Witting’s 
Succ., 46 So. 606, 121 La. 501, 15 Ann. 
Cas. 379. ‘ 


[c] Satisfaction in lieu of com- 
plete performance.—Where the obli- 
gors in a bond for title which has not 
been completely performed insist on 
satisfaction in lieu of performance, 
the burden is on them to show that 
the thing done or given in lieu of per- 
formance was accepted by the obligee 
and intended as a satisfaction. John- 
son v. Collins, 20 Ala. 435 (where the 
deed was executed by only one instead 
of by both obligors). 

35. Palmer v. Clark, 100 P. 749, 52 
Wash. 345. 

36. Los Angeles Inv. Co. v. Wilson, 
212.P. 211, 60 Cal.App. 53. 

37. See infra § 1705. 

38. See Fraud § 170. 


39. Rutledge v. Lawrence, 1 A.K. 
Marsh. (Ky.) 396; Stephens y. Barnes, 
30 Pa.Super. 127. 


40. See Evidence §§ 89-1729. 

41. See Bonds § 226; Contracts §§ 
960-975. 
sit See infra text and notes 43- 


1570 [66 C.J.] 


any evidence if justified by the pleadings;*? and oth- 
erwise competent, is admissible if it tends to prove 
or disprove a material fact in issue,** while on the 
other hand evidence which is immaterial and irrele- 
These rules apply with 
regard to evidence relating to any material issue 
such as the issue of the existence of the contract,*® 
the issue of performance or nonperformance by plain- 
tiff,*” readiness, ability, and willingness of plaintiff 
to perform,*® performance or breach by defendant,*® 
and matters of defense relied on.®*° 


Deficiency in quantity. Where the action is based 


vant is not admissible.*® 


43. See supra § 1687. 
44. Dady v. Condit, 70 N.E. 1088, 
209 Ill. 488 [aff 104 Tll.App. 507]; 


Johnson v. Morgan, 198 Ill.App. 350; 
Shaw v. Brown, 13 Iowa 508; Kings- 
ton Realty Co. v. Dobbins, 163 N.H. 
753, 265 Mass. 228. 

[a] Contract is introduced not for 
the purpose of requiring specific per- 
formance of it, but as evidence of the 
obligation assumed by the seller, and 
of the measure of benefit the pur- 
chaser would have derived from its 
performance. Hursey v. Surles, 74 S. 
BE. 618, 91 S.C. 284. 

[b] Evidence held admissible.—A 
deed of the property to defendant de- 
posited in escrow under an agreement 
that it should be delivered upon pay- 
ment of a certain sum is admissible 
to show defendant’s ability to perform 
his contract and to disprove allega- 
tions of plaintiff as to bad faith on 
the part of defendant in entering into 
the contract. Hardman y. Kelley, 104 
N.W. 272, 19 S.D. 608. 


45. Ind.—Morehouse v. Heath, 99 
Ind. 509. 


Iowa.—Everling v. Holcomb, 39 N. 
W. 117, 74 lowa 722; Ewaldt v. Farlon, 
17 N.W. 487, 62 Iowa 212. 

La.—Bissell v. Erwin’s Heirs, 
La. 94. 

Md.—Marshall v. Haney, 4 Md. 498, 
59 Am.D. 92. 

Mass.—Cohen v. Edinberg, 114 N.E. 
294, 225 Mass. 177; Marcus v. Clark, 
70 N.E. 433, 185 Mass. 409. 


Mich.—De Vries v. Meyering Land 
Co., 226 N.W. 824, 248 Mich. 128. 


N.J.—Bonhard v. Gindin, 142 A. 52, 
104 N.J.Law 599. 


[a] Evidence held inadmissible.— 
(1) Evidence to the effect that plain- 
tiff knew the value of the land to be 
greater than the contract price has no 
tendency to show that he was to take 
it subject to an encumbrance thereon 
and is not admissible for this purpose. 
Morehouse v. Heath, 99 Ind. 509. (2) 
Where the action is based upon a de- 
fect of title due to certain restrictive 
covenants running with the land, evi- 
dence is not admissible on the part of 
defendant to show whether the cove- 
nants are beneficial or otherwise. 
Kountze v. Helmuth, 22 N.Y.S. 204, 67 
Hun 343 [aff 35 N.H. 656, 140 N.Y. 
432]. 

46. [a] Evidence held admissible. 
—A vendor’s deed executed for pur- 
pose of performance is admissible to 
establish a contract. Longinotti v. 
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McShane, (Tex.Civ-App.) 184 S.W. 
598. 
47. [a] Evidence held admissible. 


—Testimony by plaintiff of a parol 
agreement as to where a tender of 
payment under a written contract of 
sale was to be made is admissible to 
show that plaintiff complied with his 
part of the contract in this regard. 
Jamison v. Keith, 41 S.W. 33, 19 Ky.L. 
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[§ 1691] (2) Damages. 
the issue of damages,°® any evidence bearing direet- 
ly on the damage occasioned by the breach and tend- 
ing to establish a legitimate element of damage is 


[§§ 1690-1691 


on a deficiency in the quantity of land,®! competent 
evidence is admissible®? on the question whether the 
gale was in gross or by the acre.°® 
ducted by the vendee on a resale is not admissible 
to prove either the alleged shortage or the value of 


The amount de- 


Under general rules®® on 


admissible.°” Where the property is in possession of 


{ayaa fs 
48. [a] Evidence held admissible. 
—(1) A passbook issued to the pur- 


chaser by the bank where the pur- 
chase notes were to be paid was ad- 
missible to show the purchaser’s abil- 
ity to pay the notes. Pearce v. Hub- 
bard, 135 (Soni179) 2238 Ala. 1 23den (2) 
Ledger sheets of the bank where the 
purchase notes were to be paid were 
admissible to show that the purchaser 
had a deposit sufficient to pay the 
notes. Pearce v. Hubbard, supra. 


[b] Necessity of details.—Gibb v. 
Merrill, 234 Ill.App. 267. 


49. [a] Evidence held admissible. 
—(1) If the description of the prop- 
erty in the contract is defective, tes- 
timony of witnesses identifying the 
property is admissible to show wheth- 
er the vendor fully complied with his 
agreement. Cavanaugh v. Casselman, 
20 (Pa gbld,, SeeCal. 5430 1¢2))., cbnsan C= 
tion on a title bond against the ad- 
ministrator of the vendor, declara- 
tions of the vendor and of the ad- 
ministrator tending to show a refusal 
and inability to make title are admis- 
sible in evidence. Bedell’s Adm’r v. 
Smith, 37 Ala. 619. (3) A deed from 
the vendor informally executed and 
not conveying the title he had agreed 
to give is admissible. Metropolis 
Bank v. Guttschlick, 14 Pet. (U.S.) 19, 
10 L.Ed. 335. (4) Evidence of con- 
veyances made by the vendor to other 
parties after the contract was entered 
into is admissible as bearing on his 
intention to repudiate the contract. 
Maxon v. Gates, 116 N.W. 758, 136 
Wis. 270. (5) Where it is material 
to show that the vendor’s refusal to 
convey was not due to inability but 
was a willful refusal, it may be shown 
that after demand and before refusal 
the vendor claimed that he had re- 
ceived a bond to secure him against 
pecuniary loss by his refusal. Brown 
v. Honiss, 68 A. 150, 74 N.J.Law 501. 
(6) A deed showing that the title was 
not in defendant at the time fixed for 
conveyance is admissible. Shaw v. 
Brown, 13 Iowa 508. (7) Inan action 
to recover damages for breach of a 
contract for the sale of land, rescind- 
ed by the purchaser because the mort- 
gage indebtedness exceeded that stat- 
ed in the contract, the mortgage deeds 
were admissible as prima facie evi- 
dence of the amounts due thereon, and 
if defendants desired to show that 
the real indebtedness was that named 
in the contract, the burden was on 
them to do so. Rabinowitz v. Marcus, 
123 A. 21, 100 Conn. 86. 


[b] Evidence held inadmissible.— 
Where a defect in the record title had 
been cured by disseisin, so as to make 
a good marketable title, evidence of 
an attorney that he had rejected the 
title offered by the defendant on the 
ground that a defective record title 
was unmarketable was incompetent, 
Aroian vy. Fairbanks, 103 N.E. 629, 
216 Mass. 215. 


the vendor’s tenant and under the contract the pur- 


50. [a] Evidence held admissible. 
—(1) Where defendant relies upon 
fraud on the part of plaintiff in in- 
ducing defendant to enter into the 
contract, evidence is admissible which 
tends to show plaintiff's knowledge 
of the falsity of the representations 
made by him. Smith vy. Cox, 9 Or. 475. 
(2) Where the contract is for an ex- 
change of lands and defendant sets 
up a defect in the title of the land con- 
veyed to him by plaintiff, a deed cur- 
ing the defect complained of is admis- 
Sible in evidence. Burr v. Todd, 41 
Pa. 206. (3) Where the breach al- 
leged consists in a conveyance by de- 
fendant to a third person, evidence is 
admissible on behalf of defendant to 
show that the grantee in such convey- 
ance was informed of plaintiff's con- 
tract and took subject td it. Bartlett 
v. Smith, 109 N.W. 260, 146 Mich. 188, 
De Ames HEvaoeos 


51. See supra § 1647. 
52. [a] Evidence held admissible. 
—(1) In an action based upon fraud- 


ulent representations made by defend- 
ant as to the quantity of the land, evi- 
dence as to statements with regard 
to the quantity made by him after the 
transaction was closed is admissible 
in corroboration of other evidence as 
to statements made at the time of the 
transaction. Lewis v. Hoeldtke, (Tex.. 
Civ.App.) 76 S.W. 309. (2) In order 
to determine the rental value of the 
shortage in acreage, evidence is ad- 
missible to show that there was a mill 
site on it. Clagett v. Hasterday, 42 
Md. 617. 


53. [a] Evidence held admissible. 
—A preliminary contract was admis- 
sible upon the question of whether the 
sale was in gross or by the acre. 
Prenosil v. Pelton, 173 N.W. 235, 186 
Iowa 1235. 


. 54 Kelley v. Fain, (Tex.Civ.App.) 
168 S.W. 869. 


§ bas See Contracts § 974; Damages 
56. Damages recoverable see infra 
§§ 1700-1721. 


_57. Kingston Realty Co. v. Dob- 
bins, 163 N.E. 7538, 265 Mass. 228. 


[a] Evidence held admissible.—(1) 
Evidence of the value of the benefit of 
a liquor license and of the business 
and good will embraced in a contract 
for the sale of real property is ad- 
missible on the question of damages 
in an action by the vendee against the 
vendor, for refusal to perform. Har- 
ten v. Soffler, 29 S.Ct. 351, 212 U.S! 397, 
53 L.Ed. 568. (2) Damages sus- 
tained by a purchaser because of crop 
failures during the time it occupied 
the land could be considered as a 
matter of evidence in estimating the 
difference between the value of the 
land as it would have been if the 
vendors had performed the contract to 
furnish irrigation and its value in 
consequence of such breach, recover- 
able as general damages. Zimmerman 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1691-1692] 


chaser is to have immediate possession, evidence is 
admissible as to amounts expended by him in acquir- 


ing possession.®§ 


_ Value. Any evidence is admissible on the ques- 
tion of damages which tends to show the actual mar- 
ket value of the land at the time of the breach of 
the contract.®® On the question of the value of prop- 
erty competent evidence is admissible,®® such as the 
purchaser’s resale price during the pendency of the 
contract®* or the value of other property.®? 
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ages is based on the value of the land at the time 
of the breach of the contract,®? evidence as to its 


value at the date of the contract is irrelevant and 


inadmissible.°®s 


The 


court may admit evidence of sales of similar prop- 


erty in the vicinity at or about the time of the 
breach,** but the time of such sales should be kept 
as near as reasonably possible to the particular point 
of time at which the value is to be ascertained.*4 
On the other hand, incompetent evidence of the val- 
ue of the property is inadmissible.®® 
offered for the property depends on too many con- 
siderations to allow it to be used as a test of the 
As the measure of dam- 


value of the property.*® 
Fis Keith, (Tex.Civ.App.) 224 S.W. 


[b]_ Evidence held inadmissible. 
(1) Evidence that the purchaser in- 
tended to erect a mill on the land and 
as to the profits which might have 
‘been derived therefrom is not admis- 
sible, as such damages are too remote 
and speculative. Clagett v. Hasterday, 
42 Md. 617. (2) Evidence as to em- 
ployment of an architect by the pur- 
chaser was inadmissible on the ques- 
tion of damages, where it did not ap- 
pear that the vendors knew when the 
contract was executed, that the pur- 
chaser would employ architects prior 
to closing of the trade, or that any 
plans for construction would be pur- 
chased by the purchaser. Smith v. 
McDougall, 104 So. 143, 20 Ala.App. 
574. (3) On a vendor’s breach of 
contract to connect the premises with 
a municipal water system, perform- 
ance by the vendor being prevented by 
condemnation of intervening lands, as 
the purchaser’s proper measure of 
damages is the difference in the value 
of the premises with and without the 
water connection contracted for, de- 
pending upon adequacy of the supply, 
ete, it was error to permit him to 
show the cost of installing an ade- 
quate private water system. Pollock 
v. Queens Land & Title Co., 132 N.Y.S. 
725,147 App.Div. 571. (4) Where the 
vendor agreed to pay and had paid the 
vendee eight dollars per day for each 
day’s delay by a railroad in installing 
a switch and siding, it was error, in 
an action for breaches of contract, to 
permit the jury to base a finding on an 
expert’s valuation, which included the 
railroad’s failure to construct the 
switch and siding as element of dam- 
ages, although such failure was not 
submitted as an item of damage. 
Corrugated Fibre Mills v. Losei Real- 
ty Corporation, 206 N.Y.S. 489, 210 
App.Div. 698. (5) Where it appeared 
that the premises had again been sold 
by the vendors, evidence as to the ex- 
pense of selling the land received in 
exchange, to establish a deduction 
from the agreed purchase price, was 
properly excluded. Golos v. Worzalla, 
190 N. W. 114, 178 Wis. 414. 


[c] Interest.—(1) Where there is 
no fraud the question as to an allow- 
ance of interest depends upon the cir- 
cumstances of the case, and it is com- 
petent for defendant to give in evi- 
dence any circumstances tending to 
show that interest should not be al- 
lowed. Letcher v. Woodson, 15 F.Cas. 
No. 8,280, 1 Brock. 212. (2) Where 


The amount 


the contract does not show when the 
consideration was to be paid this may 
be proved by other evidence for the 
purpose of calculating interest in de- 
termining the measure of damages. 
seer adon v. Venable, 7 Dana (Ky.) 
{d] Mitigation of damages.—In an 
action for the breach of a contract to 
Sell a portion of a house to plaintiff, 
evidence that the receiver of the prop- 
erty offered to complete the sale was 
inadmissible to mitigate the damages, 
in the absence of proof that plaintiff 
could then complete the purchase, and 
that his buyer was still willing to ac- 
cept delivery from him. Ramsey v. 
Bird, (Tex.Civ.App.) 170 S.W. 1075. 


58. Williams v. Frybarger, 37 N. 
E. 302, 9 Ind.App. 558. 

59. Dady v. Condit, 70 N.E. 1088, 
209 Ill. 488 [aff 104 Ill.App. 507]. 

60. [a] Evidence held admissible. 
—(1) Evidence that the property at 
the time of the breach had an actual 
enhanced market value by reason of 
the expectation of changed conditions 
in the neighborhood is admissible not- 
withstanding such changes did not 
in fact take place. Dady v. Condit, 70 
N.E. 1088, 209 Ill. 488 [aff 104 Ill. App. 
507]. (2) Certain official proceedings 
of the board of health and common 
council, eventuating in a resolution 
by the council appropriating a certain 
sum to the holder of the title of cer- 
tain land for the purpose of purchas- 
ing the land is evidential of a com- 
pleted bargain for the sale of the 
property to the city and proper to be 
considered as evidence of its market 
value. Brown y. Honiss, 68 A. 150, 74 
N.J.Law 501. 

{b] Value of equity of redemption. 
—Where the contract is to sell an 
equity of redemption in a tenement 
house, the rents reserved under exist- 
ing leases at the time of the contract 
may properly be considered in deter- 
mining the value of the equity. Lyon 
v. Katten, 69 A. 534, 80 Conn. 718. 

[ec] Value of building having no 
market value.—As to the value of a 
building having no market value evi- 
dence as to,the cost of construction 
is admissible. Jennings v. Oregon 
Land Co., 86 P. 367, 48 Or. 287. 

Evidence to show value generally 
see Evidence §§ 118-132. 

61. Kuhlman v. Wieben, 105 N.W. 
445, 129 Iowa 188, 2 L.R.A.N.S. 666; 
Turner v. Brooks, 21 S.W. 404, 2 Tex. 
Civ.App. 451. 

62. White v. Hermann, 51 Ill. 243, 


Bad faith. On the issue of the vendor’s bad faith 
as affecting the measure of damages,*® evidence, that 
at the making of the contract defendant told plaintiff 
that the title to the land was clear is admissible.7° 
The vendor may by competent evidence negative the 
charge of bad faith.71 


[§ 1692] c. Weight and Sufficiency. Rules gov- 
erning the weight and sufficiency of evidence in civil 
actions generally,’? and particularly in actions on ° 
contracts,‘* are applicable in an action by a pur- 
chaser for breach of a land contract.74 
ly, plaintiff must prove?® by a preponderance of evi- 
dence all the facts essential to a recovery.7® <A fair 
preponderance of evidence is sufficient.77 


According- 


The evi- 


99 Am.D. 543. 

[a] Thus evidence is admissible 
as to the value of Bther property of 
Similar quality in the vicinity, and 
even of property of a different qual- 
ity in the vicinity, leaving it to the 
jury, to determine the difference in 
value. White v. Hermann, 51 Ill. 243, 
99 Am.D. 543. 


63. Dady v. Condit, 70 N.E. 1088, 
209 Ill. 488 [aff 104 I1l.App. 507]; Bar- 
bour v. Nichols, 3 R.I. 187. 

64. Barbour v. Nichols, supra. 


65. Jamison v. Keith, 41 S.W. 33, 
UO Koya. 51% 


[a] Thus the vendor cannot show 
that, although he paid the taxes on 
the land, he permitted his brother to 
occupy it without paying rent and 
received no income therefrom, as this 
does not show that the land if prop- 
erly managed was unproductive and 
is therefore not competent as evi- 
dence of the value of the land. Jami- 
son v. Keith, 41 S.W. 33, 19 Ky.L. 511. 


66. Narkiewicz v. Wachowski, 183 
Ill.App. 318; Reynolds v. Franklin, 49 
N.W. 648, 47 Minn. 145. 


67. See infra § 1708. 


68. Marshall vy. Haney, 4 Md. 498, 
59 Am.D. 92. 


69. See infra § 1705. 


70. Ross v. Saylor, 104 P. 864, 39 
Mont. 559. 

71. [a] Evidence held admissible. 
—(1) A vendor may negative bad 
faith in failing to perform upon the 
purchaser’s exercising an option to 
purchase land by proof of false repre- 
sentation by the purchaser - before 
execution of the option. Wilson y. 
Rosenkranz, 297 P. 44, 112 Cal.App. 
oat: (2) Testimony of counsel for 
the vendor in possession as mortga- 
gee as to the reason for fixing the 
date of foreclosure sale after the time 
for passing title was admissible to 
negative bad faith. Moskow vy. Burke, 
165 N.E. 416, 266 Mass. 286. 


72. See Evidence §§ 1720-1806. 

73. See Bonds §§ 227-229; Con- 
tracts §§ 976-986. 

74. See infra text and notes 75-7. 
eee Burden of proof see supra § 


76. McClure v. Mathis, 24 S.w. 
(2d) 863, 181 Ark. 1146; Wilson vy. 
Rosenkranz, 297 P. 44, 112 Cal.App. 
511. 


77. Hutton v. Doxsee, 89 N.W. 79, 
116 Iowa 13. 


1572 [66 C.J.] 


dence must be sufficient to prove’® the existence*® 
and terms of the contract,®° that plaintiff has per- 
formed or offered to perform the contract,*! and 
that defendant breached the contract.*? 
purchaser rests his action on a defect in the title*® 
it is not sufficient to show that the title has been 
deemed insufficient by attorneys or conyeyancers,** 
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but he must prove the title bad.*®> The evidence must 


78. [a] Evidence held sufficient 
to: (1) Justify a judgment for plain- 
tiffs in an action for breach of con- 
tract to sell realty for consideration 
stated in option given to plaintiffs’ 
assignor. Hersh v. Garau, (Cal.App.) 
14 P.(2d) 534. (2) Show that a firm 
of brokers was trustee for both par- 
ties, and not an exclusive agent of 
the vendor. Dobson v. Zimmerman, 
118 S.W. 2386, 55 Tex.Civ.App. 394. 
Support (3) a finding for the purchas- 
ers (Johann Realty Corporation v. 
Kirkpatrick, (Ind.App.) 177 N.E. 907); 
(4) a judgment for defendant (Lib- 
man v. Baatz, 199 Ill.App. 407; Lasken 
v. Todd Land Co., 217 N.W. 674, 56 
N.D. 479; Movius Land & Loan Co. 
v. Saunders, 199 N.W. 1338, 51 N.D. 
82). Sustain (5) a finding that re- 
demption from tax sales by the pur- 
chaser was not a condition of the sale 
to him (Cintron v. Camps, 30 Porto 
Rico 37); (6) a judgment for plain- 
tiff (Goldstein v. McDonald, 3 *S.W. 
(2d) 200, 223 Ky. 161; Bedell v. Berg- 
er, 152 N.W. 656, 98 Neb. 306); (7) a 
verdict for defendant (Stewart v. Da- 
vies, 100 P. 176, 52 Wash. 96); (8) a 
verdict for plaintiff (Yoakam v. Ho- 
ean, 243. Po 21,4198 y Cal..16; Butler 
v. Ginsburg, 117 S.E. 262, 30 Ga.App. 
238; Jahr v. Broyles, 155 N.E. 709, 
86 Ind.App. 33; O’Harro v. Akey, 158 
P. 854, 98 Kan. 511; Ott v. Perrow, 
117 S.H. 831, 186 Va. 410); (9) a ver- 
dict and judgment for defendant 
(Robinson vy. Sullivan, 273 P. 461, 127 
Kan. 248). 


[b] Evidence held insufficient.— 
(1) In general. Wright v. Derbes, 122 
So. 57, 168 La. 335. (2) In a buyers’ 
suit for damages on rescission of con- 
tract for sale of farm, evidénce did 
not show that rescission was pur- 
suant to a settlement between the 
parties, as claimed by defendants. 
McCord vy. Ferguson, (Iowa) 167 N. 
W. 602. (3) That the purchaser, after 
eviction from premises, occupied a 
sleeping room in a house on the prem- 
ises was not conclusive as to termina- 
tion of the contract by the vendor. 
Michaelian v. Elba Land Co., 245 P. 
476, 76 Cal.App. 541. (4) To sustain 
a finding that defendant on or about 
the day upon which the time for re- 
demption expired extended the time 
of redemption for a few days. Loehr 
v. Dickson, 1388 N.W. 61, 139 N.W. 
407,151 Wis. 469. (5) To sustain ver- 
dict for plaintiff. Harper v. Johnson, 
30 So. 283, 129 Ala. 296; Campbell v. 
Prague, 39 N.Y.S. 558, 6 App.Div. 554; 
Culbertson v. Ansell, 153 A. 900, 303 
Pa. 46; K. P. Min. Co. v. Jacobson, 838 
P. 728, 30 Utah 115, 4 L.R.A.N.S. 755. 


79, [a] Evidence held sufficient 
to: (1) Sustain a finding that an op- 
tion contract revocable after a certain 
date was revoked by defendant after 
that date and before any tender by 
plaintiff. Hay v. Mason, 75 P. 300, 141 
Cal. 722. (2) Warrant a finding that 
cash payment was made on contract 
so as to make it binding. Byrnes v. 
Chase Nat. Bank, 232 N.Y.S. 224, 225 
App.Div. 102 [aff 168 N.B. 428, 251 N. 
Y. 551]. 

{b] Evidence held insufficient to 
show: (1) A contract for the sale of 
land. Kent v. Beam, 163 I1].App. 596. 
(2) That plaintiff exercised an option 
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be sufficient to show that plaintiff is ready and willing 
to perform the contract.*°® 
chaser is willing to pay the purchase money only on 
condition that the deed be executed by the vendor’s 
wife as well as by the vendor is not sufficient to show 
an unwillingness to perform although the contract 
does not stipulate execution of the deed by the wife.** 


The fact that the pur- 


by tender of consideration or demandy]the destruction by fire of the build- 


for deed. Esselstyn v. Meyer & Chap- 
man State Bank, 208 P. 910, 63 Mont. 
461. 


80. [a] Evidence held sufficient 
to show that an alleged land contract 
was incomplete because omitting a 
restriction on use of the property by 
the purchaser. Hill v. Maquire, 140 
So. 169, 19 La.App. 798. 

81. [a] Evidence held sufficient 
to show: (1) A sufficient offer by 
plaintiff. Pearce v. Hubbard, 135 So. 
179, 223 Ala. 231; Davis v. Barada- 
Ghio Real Estate Co., 143 S.W. 1108, 
163 Mo.App. 328. (2) A tender of the 
agreed price by plaintiffs. Hersh v. 
Garau, (Cal.App.) 14 P.(2d) 534. (3) 
Nonperformance by plaintiff. Ma- 
goon v. Flanders, 81 A; 665, 108 Me. 
449. (4) That the contract was first 
breached by the vendee, by failing 
to secure release of liens against the 
property. Boone v. Perrigo, 185 N. 
W. 708, 217 Mich. 47. (5) That the 
purchaser never put the vendor in de- 
fault under true agreement and did 
not offer consideration for the deed 
in accordance with the true agree- 
ment. Hill v. Maquire, 140 So. 169, 
19 La.App. 798. (6) That, according 
to the contract, the purchaser, during 
his possession of the premises, took 
good care of same, thereby precluding 
termination of the contract by the 
vendor on that ground. Michaelian 
v. Elba Land Co., 245 P. 476, 76 Cal. 
App. 541. 

[b] Evidence held insufficient to: 
(1) Show performance by plaintiff of 
his part of the contract. Harper v. 
Johnson, 80 So. 283, 129 Ala. 296. (2) 
Sustain findings that plaintiff made a 
reasonable effort to make or tender 
payment, and that defendant so con- 
cealed himself. Loehr v. Dickson, 138 
N.W. 61, 1389 N.W. 407, 151 Wis. 469. 


82. [a] Evidence held sufficient: 
(1) In general. Jones v. Gaumer, 204 
Ill. App. 639. To show that (2) a 
house and garage on the premises 
were improperly constructed, and not 
in accordance with the contract (Mey- 
er v. Woodward-Brown Realty Co., 
205 N.Y.S. 114, 209 App.Div. 548 [aff 
Tava Nee 21850259 NG Yo. Gao seca) eit 
was the intention of both the vendor 
and the purchaser that the purchaser 
should be relieved from a restriction 
in the nature of a recorded contract 
by a previous owner with adjacent 
owners by which any building on the 
lot was limited to one story (Neagle 
v. Hudson, 144 N.Y.S. 221 [aff 149 N. 
Y.S. 1099, 165 App.Div. 943]); (4) the 
parties recognized a lease with an 
option to purchase and a building re- 
striction contract executed by a for- 
mer owner as incumbrances upon the 
property (Neagle v. Hudson, supra); 
(5) the vendor committed no breach 
of his contract (Egger v. Wilcox, 176 
S.W. 238, 191 Mo.App. 31); (6) the 
vendor was in:default in failing to 
perfect title (Gibb v. Merrill, 234 I1l1. 
App. 267). (7) To sustain a verdict 
that defendant unconditionally repu- 
diated the contract and refused to 
perform the same. Western Land 
Securities Co. v. Daniels-Jones Co., 
129 N.W. 587; 113° Minn: 317: (8) In 
an action by vendees to recover from 
vendor loss sustained by reason of 


ings on the property after the pre- 
mium had been paid to vendor, who 
failed to assign the policy as agreed, 
the breach of the vendor in not as- 
signing the policy was conclusively 
proved to be the cause of vendees’ 
loss. Cobel v. Hartford Fire Ins. Co., 
191 N.W. 592, 154 Minn. 233. 

(1) 


[b] Evidence held insufficient: 
To establish breach. Johnson y. Mor- 
gan, 198 Ill.App. 350. To show (2) 
breach of vendor’s contract to operate 
ferry for conveyance of the purchas- 
er to the land sold (McClure v. Mathis, 
24 S.W.(2d) 863, 181 Ark. 1146); (3) 
repudiation by vendor (Wright v. 
Swigart, 154 N.W. 938, 172 Iowa 743); 
(4) that defendant was unable. to 
perform his part of the contract 
(Cash v. Meisenheimer, 102 P. 429, 53 
Wash. 576). To sustain a finding 


-that defendant (5) refused to convey 


(Mitchem v. Wallace, 64 S.BE. 901, 150 
N.C. 640); (6) ordered plaintiffs off 
the land (In re Nuccio’s Will, 195 N. 
Y.S: 593; 202 App. Div: 108). (Daina 
action on a bond conditioned to con- 
vey a right of way adjacent to land 
sold by defendant to plaintiff, evi- 
dence justified findings that there was 
a right of way by prescription ap- 
purtenant to the land sold. Dryer v. 
Kistler, 136 N.W. 750, 118 Minn. 112. 


[c] Prima facie case.—In an ac- 
tion for breach of a contract for the 
sale of land with covenant of war- 
ranty, where plaintiff pleaded the ad- 
verse license of a third person, evi- 
dence of the adverse possession of 
such person made out a prima facie 


case. Friendly v. Ruff, 120 P. 745, 
61 Or. 42. 
[d] Waiver of condition.—Evi- 


dence in an action for breach of a con- 
dition in a contract for the sale of 
land sustained a finding that a deed 
not containing such condition was 
executed in full performance of the 
contract, and that such condition was 
waived by mutual consent. In re 
Brown’s Estate, 148 N.W. 121, 126 
Minn. 359. 

83. See supra § 1648. 

84. Wilkirson v. Yarbrough, (Tex. 
Commn.App.) 255 S.W. 1109 [rev (Civ. 
App.) 238 S.W. 698, set aside on reh 
(Commn.App.) 257 S.W. 535]. 


85. Wilkirson v. Yarbrough, supra. 
86. [a] Evidence held sufficient 
to: (1) Authorize a finding that the 


purchaser was ready and able to car- 
ry out both original and modified 
agreement to purchase land. Moskow 
v. Burke, 152 N.E. 321, 255 Mass. 563. 
(2) Show the purchaser’s ability to 
comply with his part of the contract. 
Munson v. McGregor, 94 P. 1085, 49 
Wash, 276. (3) Sustain a finding that 
the purchaser was at all times ready 
and willing to perform. Maxon y. 
Gates, 116 N.W. 758, 136 Wis. 270. 

[b] Evidence held insufficient to 
show that the purchaser could have 
made a specified cash payment. Mat- 
thews v. Deason, (Tex.Civ.App.) 233 
S.W. 330. 


87. Adams v. 
App. 535. ; 
: arte ia as encumbrance see supra 


Pendarvis, 217 Ill. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Affirmative defenses. 
matters of affirmative defense by 
of the evidence.®® 

Damages.°° 
must be sufficient as to damages.” 


ages for loss of resale®? a proposed purchaser is not 
shown to be able to purchase when he is dependent 
on third persons who are in no way bound to fur- 
nish the funds with which to make the purchase.*4 
As affecting the measure of damages®® bad faith of 
defendant must be proven by sufficient evidence.?¢ 
Evidence that the vendor refused to convey because 
of a large increase in the value of the property is 
On the question of 


sufficient to show bad faith.°7 


ser Burden of proof see supra § 


89. [a] Evidence held insufficient 
to: (1) Establish defense of lesion 
beyond moiety. Witting’s Succession, 
46 So. 606, 121 La. 501, 15 Ann.Cas. 
379. (2) Prove fraud in the execu- 
tion of the contract. Dailey v. Man- 
uel, 176 Ill.App. 587. (3) Warrant a 
finding that plaintiff waived his right 
to purchase and held possession as a 
tenant. Magoon y. Flanders, 81 A. 
665, 108 Me. 449. 


90. Damages recoverable see infra 
§§ 1700-1721. 


91. See Damages §§ 340, 341. 


$2. [a] Evidence held sufficient: 
(1) To show that the contract was 
for transfer under encumbrances ex- 
ceeding its value so that plaintiff was 
not shown to be damaged. Howell v. 
Jackson, 181 N.W. 788, 192 Iowa 70. 
To support (2) finding as to damages 
(Place v. Tri-State Investment Co., 
212 Ill.App. 524; Tidrick v. Hart, 213 
N.W. 7, 51 S.D. 236; Broun v. Shan- 
non, (Tex.Civ.App.) 11 S,W.(2d) 540; 
Darlington v. J. L. Gates Land Co., 
138 N.W. 72, 139 N.W. 447, 151 Wis. 
461); (3) finding of seven hundred 
fifty dollars damages by vendor's 
breach of contract in not delivering 
a ten-foot right of way (McMonegal 
v. Fritsch Loan & Trust Co., 286 P. 
635, 75 Utah 470 [reh den 289 P. 91, 
76 Utah 179]); (4) verdict for special 
damages for the purchaser of land, 
for having been kept out of posses- 
sion (Hoeft v. Raddatz, 212 N.W. 939, 
170 Minn. 466). (5) To supply suffi- 
cient data for the ascertainment of 
damages as against the contention 
that the verdict was the result of 
speculation or conjecture. Gitson v. 
Yale Land Co., 180 N.W. 593, 212 
Mich. 292. To sustain (6) a verdict 
for three thousand dollars for loss of 
bargain to purchasers of lots on ac- 
count of a breach of contract to cre- 
ate an adjoining lake (De Vries v. 
Meyering Land Co., 226 N.W. 824, 248 
Mich. 128). (7) The judgment in so 
far as it provided for return of ad- 
vance payment but not to sustain that 
portion of the judgment allowing 
plaintiff to recover damages for loss 
of his bargain (Barkhurst v. Nevins, 
182 N.W. 563, 106 Neb. 33). (8) In an 
action for breach of contract to sell 
land at thirty dollars per acre, evi- 
‘dence of plaintiff's witnesses that 
the land was worth, at the time for 
performance, between forty dollars 
and fifty dollars an acre, although de- 
fendant’s witnesses testified it was 
worth only twenty dollars to thirty 
dollars, is sufficient to support a ver- 
dict awarding damages within the 
limits fixed by plaintiff’s witnesses. 
Welch v. Jenkins, 227 S.W. 798, 190 
Ky. 475. (9) In an action for breach 
of a contract to sell land, where plain- 
tiff’s witnesses testified the land was 
worth from ten dollars to twenty dol- 
Jars per acre more than the contract 


Defendant must prove’? 


Under general rules®! the evidence 
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the value of the property in the computation of dam- 
ages the evidence must be sufficient.°8 


The best evi- 


dence of the value of land in an action for breach of 


As regards dam- 


price, and plaintiff also claimed dam- 
ages for the refusal to deliver the 
tobacco sticks and to permit pastur- 
ing the land as required by the con- 
tract, a verdict, awarding damages, 
based on the conclusion that the in- 
creased value of the land was from 
ten dollars to twelve dollars per acre, 
will not be set aside as excessive. 
Welch vy. Jenkins, supra. 


[b] Evidence held insufficient to: 
Show (1) actual damages so as to au- 
thorize a recovery of more than nom- 
inal damages. Hennershotz v. Gal- 
lagher, 16 A. 518, 124 Pa. 1, 23 Wkly. 
Notes Cas. 280. (2) Prospective pur- 
chaser’s ability to pay, ‘in an action 
based on loss of resale through the 
vendor’s failure to make escrow (Cog- 
er v. Wiltsey, 4 P.(2d) 302, 117 Cal. 
App. 652). (3) Support any recovery 
under the measure of damages given 
by the court. Legrotta v. Pittsburgh 
Plate Glass Co., (Mo.App.) 220 S.W. 
705. (4) Sustain verdict as to amount 
of damages. Marriner v. Dennison, 
27 P. 927, 1091, 91 Cal. 555; Bender v. 
Schatzkin, 96 N.Y.S. 203, 48 Misc. 637. 
(5) Warrant substantial damages. 
Hoag v. Miller, 152 A. 456, 8 N.J.Misc. 
924; State Trust & Savings Bank v. 
Hermosa Land & Cattle Co., 240 P. 
469, 30 N.M. 566. 


9% See infra § 1712. 


94. Coger v. Wiltsey, 4 P.(2d) 302, 
117 Cal.App. 652. ‘ 


95. See infra § 1705. 


96. [a] Evidence held sufficient 
to: (1) Justify a finding that the con- 
duct of defendant in refusing to per- 
form its contract amounted to bad 
faith within the meaning of Civ. Code 
§ 3306, permitting recovery of the dif- 
ference between value and contract 
price in case of bad faith. Kaufman 
v.' Bell, 265 P. 317, 89 Cal.App. 610; 
Shaw v. Union Hscrow & Realty Co., 
200 P. 25, 53 Cal.App. 66. (2) Sup- 
port a finding that the vendor did not 
act in bad faith within the meaning 
of Civ. Code § 3306 in failing to per- 
form upon the purchaser’s exercise of 
his option. Wilson v. Rosenkranz, 
297 PB. 44, 112 Cal.App. 511. (3) War- 
rant a finding that the vendor's 
breach of written contract was caused 
by bad faith. Seidlek v. Bradley, 142 
A. 914293) Pa. 349, 68 AAR, 134; 


[b] Evidence held insufficient: (1) 
To establish bad faith. Potts v. Mor- 
an’s Eix’rs, 82 S.W.(2d) 534, 2386 Ky. 
28; Davis v. Buery, 114.S.E. 778, 115 
S.E. 527, 134 Va. 322. (2) The:ven- 
dor’s statements made to the purchas- 
er’s agent as a guess regarding the 
extent of liability under trust deed 
did not show ‘fraudulent representa- 
tion.’”” Wilson v. Rosenkranz, 297 P. 
44, 112 Cal.App. 511. 

97. Hersh v. Garau, (Cal.App.) 14 
P.(2d) 534. 

98. Ronaldson & Puckett Co. v. 
Bynum, 48 So. 152, 122 La. 687; Fil- 
bert v. Hamilton, 181 N.W. 838, 43 S. 


contract of sale is the price agreed on at the time 
of the contract.?® 
and the purchaser, the estimated value of land, as 
recited in the contract of sale, is prima facie evidence 
of its value.t Testimony that the value of the prop- 
erty is less than the contract price is not conclusive 
to show that the purchaser did not sustain damages.? 

Deficiency in quantity. When the ground for the 
recovery of damages is a deficiency in the quantity of 
land contracted for,* the evidence must be sufficient.* 


At least as between the vendor 


D. 626. 


{a] Evidence held sufficient: (1) 
To show the fair market value of the 
land. Maxon y. Gates, 116 N.W. 758, 
136 Wis. 270. (2) To sustain a find- 
ing as to the value of the premises. 
Engel v. Tate, 170 N.W. 105, 203 Mich. 
679 (per Bird, J.);} Humphreys v. 
Shellenberger, 94 N.W. 1083, 89 Minn. 
327. (3) To sustain the verdict as to 
the value of property. Blemaster v. 
Rockey, 200 Ill.App. 320. (4) In an 
action for breach of contract based 
upon the vendors’ failure to clear land 
sold, a verdict as to the rental value, 
if the land had been cleared as agreed, 
was sustained by the evidence. Golos 
v. Worzalla, 190 N.W. 114, 178 Wis. 
414. (5) Evidence, in an action for 
breach of contract to sell realty for a 
consideration stated in an option giy- 
en to plaintiffs’ assignor, was suffi- 
cient to fix the value thereof at a sum 
exceeding such consideration by the 
amount of damages awarded. Hersh 
v. Garau, (Cal.App.) 14 P.(2d) 534. 


[b] Evidence held insufficient.—In 
a suit for breach of a contract of sale 
of land sold subject to the reserva- 
tion of rights of way for railroads, of 
coal, oil, and other minerals, and of 
rights of ingress and egress to pros- 
pect for minerals and to remove what 
might be found, where the evidence 
was all directed to the value of an un- 
qualified fee, without reference to res- 
ervations, the jury had no evidence 
before them on which properly to es- 
timate the value of the land as con- 
tracted to be sold, and so determine 
amount of damages. Finnes vy. Selov- 
er, Bates & ‘Coy 5122 NeW. 174, ens 
Minn. 331. 

99. Mooring v. Warnock, 121 S.E. 
732, 95 W.Va. 539. 

1. Humphreys vy. Shellenberger, 94 
N.W. 1083, 89 Minn. 327; Fairchild v. 
Liewellyn Realty Co., 82 A. 924, 82 
N.J.Law 423. 


Evidence bearing on value general- 
ly see Evidence § 1800. 


2. Norris v. McMechen, 238 N.Y.S. 
LST, 135° Mise: 361) 


3. See supra § 1647. 


4 [a] Evidence held sufficient to: 
Show (1) breach of contract as to 
acreage to be conveyed (Preleski v. 
Farganiasz, 116 A. 593, 97 Conn. 345; 
Hunter vy. Keightley, 213 S.W. 201, 
184 Ky. 835); (2) that complainants 
purchased a farm by the acre and not 
in gross, and so could recover for de- 
ficiency in acreage (Caughron vy. 
Stinespring, 179 S.W. 152, 132 Tenn. 
636, L.R.A.1916C 403). (3) Support 
a finding that defendant represented 
there was a certain acreage which 
statement was believed, relied upon, 
and found to be false. Ashley y. Hol- 
land, (Tex.Civ.App.) 180 S.W. 6365. 
Sustain (4) a verdict for the vendor 
(Lueker vy. Harris, 178 S.W. 876, 119 
Ark. 629); (5) the jury’s findings up- 
on special issue that such lands were 
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When requisite as a ground for recovery® the eyi- 
dence must be sufficient to show fraud® or mutual 


mistake.? 


[§ 1693] 10. Trials—a. In General. General rules 
as to the trial of civil actions,® particularly as ap- 
plied in actions on contract,'° apply in an action by 
a purchaser for breach of a land contract.'? 

[§ 1694] b. Province of Court and Jury. Under 


general rules?? in an action by a purchaser for breach 
of a land contract, questions of law,** including the 


sold by the acre, and that the vendor 
represented each of such sections to 
contain the full six hundred forty 
acres (Cunningham v. Ault, (Tex.Civ. 
App.) 211 S.W. 477 [dism f w j]. 


[b] Evidence held insufficient: To 
show (1) damage by shortage of land 
conveyed (Preleski v. Farganiasz, 116 
Ay 593,97 Conn. 345); (2) that the 
sale was made either expressly or im- 
pliedly by the acre, notwithstanding 
memorandum of contract recited the 
parcel of land was supposed to con- 
tain eight hundred acres (Austin v. 
Sanders, 95 S.E. 273, 122 Va. 209). 
(3) To support findings of the jury 
that the purchaser was guilty of neg- 
ligence in failing to ascertain quan- 
tity of land, he having a right to rely 
upon the estimate of the vendor’s 
agent as being substantially correct. 
Cox v. Barton, (Tex.Commn.App.) 212 
S.W. 652 [rev (Civ.App.) 176 S.W. 
793]. (4) In an action by the buyer 
of land by the acre against the seller 
for a deficiency, the seller attempting 
to diminish recovery by showing that 
goods taken by him in part payment 
were shopworn, evidence was insuffi- 
cient to support the court’s finding 
that such was the case. Ashley v. 
Holland, (Tex.Civ.App.) 180 S.W. 635. 


[ce] Action on indemnity bond.— 
In an action by plaintiff on defend- 
ant’s bond to indemnify plaintiff for 
shortage in acreage of land sold by 
defendant, evidence was sufficient to 
show that acreage computed to the 
center of the stream, instead of to 
the bank of the stream as contended 
by plaintiff, was the amount described 
in the deed, and defendant was en- 
titled to judgment. Kerr v. Fee, 161 
N.W. 545, 179 Iowa 1097. 

5. See supra § 1647. 

6. [a] Evidence held sufficient to 
sustain a finding by the chancellor 
that the vendor did not misrepresent 
the quantity of the land conveyed. 
Mobbs_ v. Burrow, 165 S.W. 269, 112 


Ark. 134. 
{b] Evidence held insufficient to 
show: (1) Fraud of the _ vendor. 


Richards vy. Millard, 131 N.W. 365, 146 
Wis. 552. (2) Any misrepresentations 
on the part of the vendor, and that 
all misrepresentations made by the 
agent who effected the sale and who 
became a partner of the complainant, 
purchaser, in acquiring the property, 
were made either before he became 
the agent of the vendor or after he 
became a partner with complainant, 
Austin y. Sanders, 95 S.E. 273, 122 Va. 
209. 

7. [a] Evidence held sufficient to 
show mutual mistake as to acreage. 
Johnson v. Trump, 154 N.W. 421, 172 
Iowa 251. 

8. Sales of personal property see 
Sales §§ 1138-1141. 

9. See Trial 64 C.J. p 1. 


10. See Bonds §§ 230-234; 
tracts §§ 987-1033. 


11. See infra text and notes 12-41. 
12. See Bonds § 231; Contracts §§ 


Con- 
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[§§ 1692-1695. 


construction of the contract, are for the court.‘* 
Questions of fdct as to which the evidence is un- 


certain or conflicting are for the jury,’ although the 


987-1018; Trial § 313 et seq. 

13. Howe v. Huntington, 15 Me. 
350. 

14. Gibb v. Merrill, 234 Ill. App. 


en Taylor v. Browder, 1 Ohio St. 


[a] Question for jury.—Where a 
contract to sell land, guaranteeing 
that a street railway line would be 
built in the vicinity within two years, 
was followed in three days by anoth- 
er contract to build a house on the 
land, with nothing to indicate that it 
supplanted the first contract, it was 
a question for the jury whether the 
two should be construed as one con- 
tract. Kirkwood v. Perry Town Lot 
& Improvement Co., 159 N.W. 774, 178 
Iowa 248. 


15. Ga.—Brooks v. Miller, 30 S.E. 
630, 103 Ga. 712. 


Iowa.—Hutton vy. Doxsee, 
Seb Lb), Lowa, lis. 

Mass.—Boyden vy. Hill, 85 N.H. 413, 
198 Mass. 477. 

Mich.—Abell v. Munson, 18 Mich. 
306, 100 Am.D. 165. 

Mo.—Hartzell v. Crumb, 3 S.W. 59, 
90 Mo. 629. 

N.J.—Stern v. Garber, 143 A. 4382, 
105 N.J.Law 140; Parker v. Hickson, 
97 A. 46, 88 N.J.Law 443 [aff 99 A. 
1071, 89 N.J.Law 717]; Keyes v. Kim- 
mel, 155 A. 19, 9 N.J.Misc. 604 [aff 
160 A. 684, 109 N.J.Law 268]. 

Pa.—Haney v. Hatfield, 88 A. 680, 
241 Pa. 413; Raab v. Beatty, 96 Pa. 
Super. 574. 

$.C.—Stroman vy. 
Power Co., 167 S.E. 844, 168 S.C. 538. 


Tex.—-Dines Bldg. Co. v. Cherry, 
(Civ.App.) 49 S.W.(2d) 913; Zavala 
Land & Water Co. v. Tolbert, (Civ. 
App.) 184 S.W. 523; Farris v. Gilder, 
(Civ.App.) 115 S.W. 645; Alexander 
& Kneeland v. Von Koehring, (Civ. 
App.) 77 S.W. 629. 


[a] Thus, in an action by the 
buyer against the vendor of realty 
who contracted to be responsible for 
any structural defect manifested 
within a reasonable time after sign- 
ing the agreement, whether the time 
within which a defect became mani- 
fest was reasonable, was a question 
for the jury or the court sitting as 
such. Parker v. Hickson, 97 A. 46, 
88 N.J.Law 443 [aff 99 A. 1071, 89 N. 
J.Law 717]. 

[b] Deficiency in quantity.—The 
issue of whether a deficiency exists 
is, under appropriate pleading, a 
question of fact aliunde the deed for 
the determination of court or jury. 
Ashley v. Holland, (Tex.Civ.App.) 150 
S.W. 635. ‘ 

[ec] Delivery of deed.—Whether a 
vendor delivered a deed within a rea- 
sonable time, the contract fixing no 
time, is a question for the jury. Zava- 
la Land & Water Co. v. Tolbert, (Tex. 
Civ.App.) 184 S.W. 523. 

[d] Existence of breach.—Alexan- 
der & Kneeland v. Von Koehring, 
(Tex.Civ.App.) 77 S.W. 629. 


89 N.W. 


South Carolina, 


court may determine a question of fact as to which 
the evidence is clear and without conflict.*® 


[§ 1695] c. Taking Case from Jury. Under the 
rules applicable to the trial of civil actions generally, 
the court may, in a case of the failure of proof, 
sustain a demurrer to the evidence,'’ order a dis- 
missal or nonsuit,+® or direct a verdict.? 


[e] Existence of contract.—While 
construction of the contract is a ques- 
tion for the court, if there is an issue 
as to the existence of any contract, 
and the evidence upon such issue is 
conflicting, the question is for the 
jury. Poorman v. Kilgore, 37 Pa. 309; 
Alexander & Kneeland v. Von Koeh- 
ring, (Tex.Civ.App.) 77 S.W. 629. 

[f{] Expense of titie-search.—Un- 
der P. L. (1915) ¢ 159, enabling the 
purchaser to recover ‘“‘the reasonable 
expenses of examining title,’ the 
question of reasonableness is one of 
fact for the jury. Stern vy. Garber, 
143 A. 432, 105 N.J.Law 140. 


[g] Shortage in acreage.—Wheth- 
er there was a material shortage, and 
if so, whether the purchaser knew or 
should have known thereof when he 
purchased, were jury questions. Far- 
he v. Gilder, (Tex.Civ.App.) 115 S.W. 

oO. 

{h] Time of breach.—Hartzell v. 
Crumb, 3 S.W. 59, 90 Mo. 629. 


[i] Waiver of tender of price.— 
Under record, whether the successor 
of a grantee, agreeing to sell proper- 
ty to named persons for a fixed price 
on the happening of a certain contin- 
gency, had waived tender of price by 
such persons was for the jury. Stro- 
man v. South Carolina Power Co., 167 
S.E. 844, 168 S.C. 538. 


16. American Realty Co. v. Bram- 
lett, 102 S.E. 873, 25 Ga:App. 1595 
Sanderson v. Read, 75 Ill.App. 190. 


17. See Trial §§ 365-383. 


[a] Demurrer properly sustained. 
—In a suit on a bond for deed and to 
quiet title under which the obligor 
had tendered a quitclaim deed, sus- 
taining demurrer to plaintiff’s evi- 
dence was not error. Snodgrass y. 
Snodgrass, 169 P. 1147, 102 Kan, 281. 


18. See Trial §§ 388—414. 


[a] Dismissal or nonsuit held 
proper.—(1) In general. Wasserman 
v. Fleisher, 94 A. 454, 249 Pa. 29; 
Ternes v. Dunn, 27 P. 692, 7 Utah 497. 
(2) Nonsuit was properly allowed, in 
an action for damages for breach of 
contract to convey real estate, in the 
absence of evidence that plaintiff had 
performed or that defendant had 
waived performance. Edwards Lum- 
ber & Land Co. v. Smith, 132 S.B. 593, 
1 ORONG OonGalo: 


[b] Dismissal or nonsuit held im- 
prover:——Polgar v. Buckelew, 2 Cal. 


[c] Dismissal or nonsuit properly 
refused on the question of cost of ex- 
amining title. DeLear v. Wolansky, 
154 A. 425, 9 N.J.Misc. 455. 


[d] Nonsuit improperly refused.— 
Sepcy v. Whalon, 24 P. 672, 7 Utah 


19. See Trial §§ 415-45814. 


[a] Direction of verdict held prop- 
er.—(1) For plaintiff. Gibb v. Merrill, 
234 Ill.App. 267. (2) On a conclusive 
showing that the vendor’s refusal to 
convey was because of defects in title, 
directing verdict against the purchas- 

Pee: SSS a 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 1696] d. Instructions. 


In aceordance with 
rules applicable to instructions generally,?° partic- 
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ularly as applied to actions on contract,?! the court 


should correctly instruct the jury as to the law of 
the case** and the proper measure of damages.?? the 
instructions must conform to the issues and evi- 
dence,** and must not be confusing or misleading,?® 
ambiguous,?* argumentative,?’ or invade the province 


er suing for value of bargain and re- 
fusing to take conveyance subject to 
defects was proper. Rabinowitz v. 
Debow, 138 A. 891, 104 N.J.Law 62. 
(3) In a purchaser’s action for the 
vendor’s failure to convey the quan- 
tity of land represented to be in a 
certain lot, where evidence showed 
circumstances to be such that the pur- 
chaser had no reasonable cause to re- 
ly on the representation, the vendor 
was entitled to a directed verdict. 
Shuler v. Williams, 99 S.E. 819, 112 
S.C. 349. (4) In a purchaser’s action 
for damages, defended upon the 
ground that purchaser failed to ten- 
der performance within the specified 
period, evidence was insufficient for 
submission of such issue to the jury. 
Wilbanks v. Selby, (Tex.Civ.App.) 227 
S.W. 371. “ 


{b] Direction of verdict held im- 
proper.—(1) For plaintiff. Knowles 
v. Snyder, 129 S.W. 1152, 62 Tex.Civ. 
App. 186. (2) For defendant. Cul- 
bertson v. Ansell, 153 A. 900, 303 Pa. 
46; Wertheimer v. Thomas, 31 A. 1096, 
168 Pa. 168, 47 Am.S.R. 882; Wead v. 
Helpert, (Tex.Civ.App.) 118 S.W. 1112. 
(3) It is error to direct a verdict for 
plaintiff if there is evidence tending 
to show that he did not perform his 
part of the contract. Campbell v. 
Prague, 39 N.Y.S. 558, 6 App.Div. 554. 
(4) A directed verdict for expense of 
title search, under P. L. (1915) p 316, 
on failure to tender an insurable tl- 
tle was not authorized. Stren v. Gar- 
ber, 143 A. 432, 105 N.J.Law 140. 


[c] Evidence held to justify sub- 
ynission to jury on the question of: 
(1) Merger of contract in the deed 
received by purchaser. Burk v. 
Brown, 108 N.E. 252, 58 Ind.App. 410. 
(2) Whether tender was sufficient to 
stop running of interest. Phillips v. 
Gamble, 199 N.W. 712, 227 Mich. 689. 


[ad] Joint defendants.—Under Gen. 
L. c 235 § 6 providing for judgment 
against such defendants as are found 
liable, plaintiff in an action for a 
breach of an agreement to convey land 
had a right to go to the jury, if there 
was evidence warranting a_ verdict 
against either of defendants. Zilli v. 
Rome, 134 N.E. 622, 240 Mass. 368. 


20. See Trial §§ 460-777. 

21. See Bonds § 233; Contracts §§ 
1019-1031. 

42, Dady v. Condit, 58 N.E. 900, 


188 Ill. 234 [rev 87 Ill.App. 250]; Dike- 
man v. Arnold, 40 N.W. 42, 71 Mich. 
656; Silidker v. Mechanick, 145 A. 
629, 107 N.J.Law 32; Farris v. Gilder, 
(Tex.Civ.App.) 115 S.W. 645. 

[a] Instructions held proper.—(1) 
When the vendor has waived default 
of the vendee, and wrongfully recov- 
ered possession, and the vendee’s as- 
signee brings an action for damages, 
it is not error to instruct that both 
parties seek to treat the contract as 
repudiated. Allen v. Gheer, 158 P. 
17, 98 Kan. 228. (2) Instructions sub- 
mitting questions whether plaintiff 
was ready to comply with agreement 
whether defendant was guilty of 
breach of contract and waived right 
to require plaintiff to be ready and 
willing, and whether plaintiff had re- 
scinded the contract, were proper. 


ment to procure an extension of an 
option to purchase land, a charge on 
the duty of defendant was sufficient. 


Hahl v. McPherson, (Tex.Civ.App.) 
176 S.W. 804. 
[b] Consideration.—W here the 


real consideration for an option given 
to plaintiff to sell defendant’s prop- 
erty was the listing and advertising 
of the property for sale, it was error 
to instruct that the one dollar con- 
sideration recited therein as the con- 
sideration of the option was a suffi- 
cient consideration. Smith v. Cauth- 
en, 54 So. 844, 98 Miss. 746. 


_ [ce] Performance by plaintiff.—An 
instruction, allowing recovery by the 
purchaser for the vendor’s breach of 
contract to repurchase property after 
five years, without requiring a finding 
that the purchaser tendered or was 
ready, able, and willing to deliver it 
to the vendor and kept it in good re- 
pair as required by the contract, was 
erroneous. Johnson v. Johnson, (Mo. 
App.) 56 S.W.(2d) 1069. 

23. Ga.—Brooks v. Miller, 30 S.E. 
630, 103 Ga. 712. 


Ill.—Dady v. Condit, 58 N.E. 900, 
188 Ill. 234 [rev 87 Ill.App. 250]. 


Iowa.—Sweem vy. Steele, 5 Iowa 352. 


Neb.—Woolman y. Wirtsbaugh, 35 
N.W. 216, 22 Neb. 490. 


Ohio.—Schatzinger Cons. Realty Co. 
v. Stonehill, 19 Ohio Cir.Ct.N.S. 403. 


[a] Loss of rents.—A requested 
charge, in an action by the purchaser 
of an apartment house, based on the 
contract providing that all the apart- 
ments were rented, when only one was 
rented, that in estimating damages 
no weight could be given to the loss 
of rents, was properly refused, as on 
the question whether a house partly 
occupied is worth as much as one 
wholly occupied all reasonable prob- 
abilities as to the time when the house 
may be wholly occupied and the prob- 
able loss of rents during the mean- 
time may be properly considered. 
Page v. Johnston, 91 N.E. 214, 205 
Mass. 274. 


[b] Construction.—Defendant’s re- 
quested instruction, in an action by 
the purchaser of a house, based on 
the contract having provided that the 
whole house was rented, when only 
part of it was rented, that plaintiff 
could recover only such damages as 
he had proved he suffered personally, 
is not to be understood as meaning 
that he could recover only such dam- 
ages as by the legal rule of damages 
he suffered; but it is to be considered 
in view of, and as again advancing, 
the erroneous position, taken by de- 
fendant on  cross-examination of 
plaintiff, that, even if there was a 
loss of rents, that was a loss not suf- 
fered by plaintiff personally, because 
he was not the owner of the prem- 
ises, having conveyed them to some 
one else, and that such loss, therefore, 
could not be taken into consideration 
in estimating the damages. Page v. 
Johnston, 91 N.H. 214, 205 Mass. 274. 


24. Barr v. Davis, 261 P. 463, 82 
Colo. 529; Dikeman v. Arnold, 40 N. 
W. 42, 71 Mich. 656; Ross v. Saylor, 
104 P. 864, 39 Mont. 559. See Samp- 


Orr v. Greiner, 98 A. 953, 254 Pa. 314.]| son v. McRae, 116 S.E. 651, 29 Ga.App. 


(3) In a suit for breach of an agree- 


690 [conforming to Supreme Court’s 
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of the jury.?* Requested instructions which conform 
to these requirements should be given.2® 


[§ 1697] e. Verdict and Findings. General rules,*° 
particularly as applied in actions on contract,*? ap- 
ply in an action by a purchaser for breach of a 
contract for the sale of land.?2 
verdict and findings must conform to the issues,?* 


Accordingly, the 


answers to certified questions sub 
nom. Cone vy. American Surety Co., 
115 S.E. 481, 154 Ga. 841] (in an ac- 
tion for breach of contract giving 
plaintiff an option to buy land or sell 
it as defendant’s agent, instructions 
on the theory that he was a broker 
was properly refused, although he al- 
leged that he had procured a purchas- 
er to whom he had contracted to re- 
sell at a profit). 


_[a] Evidence held to support par- 

ticular instructions.—(1) As to waiver 
of provisions of contract. McMillen 
v. Betz, 224 Dll App. 117. (@) Evie 
dence held to warrant an instruction 
on the theory that defendant made 
the contract knowing that he could 
not comply, or knowing that consent 
or signature of a third person would 
have to be procured. Matthews v. La 
Prade, 130 S.E. 788, 144 Va. 795. 


25. Dady v. Condit, 58 N.E. 900, 
188 Tl 284° prev 87 TLApps 250m; 
Burk v. Brown, 108 N.E. 252, 58 Ind. 
App. 410; Woolman v. Wirtsbaugh, 
35 N.W. 216, 22 Neb. 490; Lester v. 
Hutson, (Tex.Civ.App.) 184 S.W. 268 
[error dism]. 


[a] Instruction held misleading.— | 
Where the real consideration for an 
option given to plaintiff to sell de- 
fendant’s property was the listing and 
advertising of the property for sale, 
the use of the quoted words in an in- 
struction, in an action for refusal to 
convey, that if plaintiff paid a val- 
uable consideration in money or ‘‘per- 
sonal services” to defendant for the 
option, defendant could not withdraw 
it until it expired by its terms, was 
misleading. Smith v. Cauthen, 54 So. 
844, 98 Miss. 746. 


26. Lester v. Hutson, (Tex.Civ. 
App.) 184 S.W. 268 [error dism]. 


27. Dady v. Condit, 58 N.E. 900, 
188 Ill. 234 [rev 87 Ill.App. 250]. 


28. Johnson v. Collins, 20 Ala. 435; 
Bell v, Tucker, 139° S:E. 573)) 3% ‘Gai 
App. 254; Dady v. Condit, 58 N.E. 900, 
188 Ill. 234 [rev 87 Ill.App. 250]; Hut- 
so v. Doxsee, 89 N.W. 79, 116 Iowa 

[a] Where allowance of interest 
is a matter entirely within the dis- 
cretion of the jury, they should be 
left to exercise such discretion with- 
out any direction or intimation of 
opinion on the part of the court. Bell 
v. Tucker, 139 S.B. 573, 37 Ga.App. 
254; Handley v. Chambers, 1 Litt. 
(Ky.) 357. 

29. Dady v. Condit, 58 N.E. 900, 
188 Ill. 234 [rev 87 Ill.App. 250]. 


30. See Trial §§ 846-979. 

31. See Bonds § 234; Contracts § 
1033. 

32. See cases infra this note; and 


notes 33-41. 

[a] Amount.—Verdict in an action 
for the agreed price for repurchase 
of land sold to plaintiff is determined 
as to encumbrance on the land by the 
situation at the time of entry of ver- 
dict. Markley v. Godfrey, 98 A. 755, 
254 Pa. 99: 

33. See case infra this note. 

{a] Verdict held responsive to is- 
sues.—Where construction of a con- 
tract was necessary to determine 
whether the purchaser's assignees 
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evidence,** and to the instructions of the court,?® 
and must be sufficient to support the judgment.*® 
Where interest is allowable, the verdict need not 
return the amount of interest separately but may 
return the total amount of damages in solido.*? 


Special verdict and findings. General rules with 
regard to special verdicts, special issues, and spe- 
cial findings** apply.*® A special verdict must find 
all the facts necessary to support the judgment.*° 
Where special findings of fact are inconsistent with 
the genera] verdict, the former must control and 
judgment be rendered accordingly.*? 


[§ 1698] 11. Judgment.t2 General rules as to 
judgments in civil actions*® apply.** If plaintiff 
is In possession and not claiming to own the land, 
the judgment should not ordinarily be an uncondi- 
tional money judgment but should make provision 
for a redelivery of possession to defendant.*® 


[§ 1699] 12. Appeal and Error.*® Under general 
rules*’ the appellate court will consider only objec- 
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[§§ 1697-1700 


tions taken on the trial,#® and will not reverse a 


judgment for a harmless error with regard to the 
admission or rejection of evidence,*® or the giving 
or refusing of instructions,°® or disturb a verdict 
based upon conflicting evidence if there is evidence 
legally sufficient to support it.°? 

[§ 1700] 138, Damages*>’—a. Nature and Meas- 
ure of Damages in General. The measure of dami- 
ages to which a purchaser is entitled on a breach 
of a contract of sale by the vendor is ordinarily to 
be determined by the law of the state where the 
contract was made.®? Subject to the qualifications 
shown hereafter with reference to a failure or re- 
fusal to convey,®** in accordance with general rules 
as to damages for breach of contract,°° the damages 
recoverable by the purchaser are such as arise as 
the fair, legal and natural result, under all the cir- 
cumstances, of the vendor’s breach,®® or, as some- 
times laid down, such damages as are the natural 
and proximate result of the breach and as may 
reasonably be supposed to have been within the con- 


had defaulted, findings regarding the 
ambiguity of due dates of payments 
were within the issues. Boudreau v. 
TE te On, 12 P.(2d) 120, 123 Cal.App. 
721, 


34. See case infra this note. 


[a] Verdict not justified by evi- 
dence.—In an action for the breach 
of a land contract, if there be no com- 
petent evidence of the value of the 
land at the time of the alleged breach, 
and no evidence tending to show it, a 
verdict for more than the purchase 
money paid, if any, with interest, or 
more than nominal damages where no 
purchase money has been paid, has 
no basis, and should be set aside. 
Mooring v. Warneck, 121 S.E. 732, 95 
W.Va. 539. 


35. Marriner v. 
1091, 91 Cal. 555. 


[a] Verdict held sufficient.—In an 

action for breach of an agreement to 
convey, a verdict, under Rev. Codes 
§ 6054, for a sum “for necessary ex- 
penses in preparing to take posses- 
sion of the land” did not substantial- 
ly differ from ‘‘expenses properly in- 
curred,” etc., recovery of which was 
authorized by statute and the instruc- 
tions, and was sufficient, in the ab- 
sence of an objection at the trial. 
Ross v. Saylor, 104 P. 864, 39 Mont. 
BDO: 


Dennison, 27 P. 


36. See cases infra this note. 
[a] Held sufficient to support 
judgment.—(1) A finding showing 


that the purchasers paid three thou- 
sand five hundred dollars, some nine 
years prior, on land which vendor 
failed to convey, supported a judg- 
ment for five thousand dollars against 
the vendor in view of interest. Bon- 
nelfillio v. Ricks, 4 P.(2d) 929, 214 Cal. 
287. (2) Where the court charged 
that the only issue was whether de- 
fendants agreed to obtain the consent 
of holders of a superior title to the 
sale of land, a verdict that they did 
so agree warrants a_ judgment for 
plaintiff. Hahl v. McPherson, (Tex. 
Civ.App.) 176 S.W. 804. 


37. Gibson v. Carreker, 9 S.E. 124, 
82 Ga. 46 


/ 


3s. See Trial §§ 918-979. 
39. See infra text and notes 40, 41. 
[a] Construction of findings on 


special issues.—In an action by a pur- 
chaser of land against his vendor for 


damages for deficiency in acreage, 
findings by the jury on special issues 
submitted were not to be interpreted 
as findings that the vendor’s agent 
made false representations as to acre- 
age, or that there was fraud. Cox v. 
Barton, (Tex.Commn.App.) 212 S.W. 
652 [rev (Civ.App.) 176 S.W. 793}. 


40. Raines v. Calloway, 27 Tex. 
678. See Trial § 949. 
41. Rolfes v. Russel, 5 Or, 400. 


See Trial § 965. 


42. Sales of personal property see 
Sales § 1142. 


43. See Bonds §§ 235-239; Con- 
viecte § 1034; Judgments 33 C.J. p 


44, See cases infra this note; and 


infra text and note 45. 

[a] Lien for sums paid.—(1) Pay- 
ments on the purchase price and ex- 
penses On title recoverable by the pur- 
chaser for the vendor’s breach will 
be declared a lien on the property. 
Bulkley v. Rouken Glen, Inc., 226 N. 
Y.S. 544,.222 App.Div. 570 [aff 162 N. 
E. 560, 248 N.Y. 647]. (2) A purchas- 
er suing for damages from the ven- 
dor’s failure to convey, has no lien 
and is not entitled to foreclosure ex- 
cept for the amount of taxes paid by 
him. Cornelius v. Harris, (Tex.Civ. 
App.) 163 S.W. 346. 


[b] Rights adjudicated.—In a pur- 
chaser’s action for breach of contract, 
equities of materialmen and laborers 
cannot be adjudged. Kreisman vy. 
Kitchen, 130 So. 394, 221 Ala. 674. 


45. Anderson y. Ohnoutka, 121 N. 
W. 577, 84 Neb. 517 (holding that such 
provision for redelivery of possession 
should be rhade unless it is shown 
that defendant is insolvent or that 
possession is otherwise necessary in 
order to protect plaintiff in the col- 
lection of the amount due him). 


46. Sales of personal property see 
Sales § 1143. 


pneu See Appeal and Error 3 C.J. p 
48. Rector v. Hudson, 20 Tex. 234, 
49. Hutton v. Doxsee, 89 N.W. 79, 

116 Iowa 13; Smith v. Cox, 9 Or. 475. 


50. Dady v. Condit, 70 N.E. 1088, 
209 Ill. 488 [aff 104 Ill.App. 507]; Wat- 
son v. Woolverton, 41 Ill. 241; Ross 
v. Saylor, 104 P. 864, 39 Mont. 559. 


51. Howes v. Axtell, 37 N.W. 974, 
*By WILLIAM G. BANNON (8§ 1700-1721). 


74 Iowa 400. 
52. Cross references: 


Abatement of purchase price see su- 
pra §§ 748-764. 

Adjustment of interest, rents, and 
profits in connection with award of 
specific performance see Specific 
Performance §§ 594-600. 

Compensation for wrongful exclusion 
from possession, or, delay in per- 
formance, as incident to grant of 
specific performance see Specific 
Performance passim §§ 592, 594-600. 

Damages: 

For breach by proposed lessor of 
contract to give lease see Land- 
lord and Tenant § 534. 

For breach of contract for exchange 
of property see Exchange of Prop- 
erty § 82. 

For breach of covenants in deeds 
see Covenants §§ 219-250. 

In lieu of specific performance see 
Specific Performance § 610. 

Or compensation in connection with 
specific performance see Specific 
Performance §§ 591-601. 

Nominal or compensatory damages for 
breach of contract in general see 
Damages passim §§ 58—67, 76-80. 

Recovery of purchase price paid see 
Supra §§ 1555-1635. 

53. Atwood v. Waiker, 61 N.E. 58, 

179 Mass. 514. 


54 See passim infra §§ 1701-1705. 


55. See Damages § 76. 
56. Howell v. Moores, 19 N.B. 863, 
127 Ill. 67; Downes v. Scott,73) das 


Ann. 278; Moore v. Davis, 49 N.H. 45, 
6 Am.R. 460; Shanks v. Whitney, 29 
A. 367, 66 Vt. 405. See Handy v. Al- 
drich, 46 N.E. 429, 168 Mass. 84 (where 
there was a total failure of title to 
a building, in determining the liabil- 
ity of the transferor on his warranty 
contained in an instrument, referred 
to as a bill of sale, it was held that 
the damages should be assessed on 
the basis of such failure); Cain v. 
Kelly, 57 Miss. 830 (holding that, 
where the vendor refused to perform, 
the purchaser could recover only for 
losses sustained prior to the time he 
was informed of the refusal); Reizen 
v. Larkin Lumber Co., 233 N.Y.S. 133, 
133 Misc. 755 (damages recoverable 
by the purchaser may include items 
in addition to his deposit). 


For later cases, developments and changes in the law see Annotations, same title and section number. - A 


§ 1700] 

templation of the parties, when the contract was 
made, as a probable result of the breach.57 

times 


compensation®’ which is fair 


be had, however, for 


recovery has duly 
tion paid by him, 
for an amount in 


the purchaser may not recover 


an action for 


posed on it by the contract.*4 


Nominal damages in general. 
shown, at least nominal damages 


and only to such damages.®7 
Bond to perfect title. 


57. Bender 
182 Ala. 181; 


v. Barton, 62 So. 732, 
Schatzinger Cons. Real- 
ty Co. v. Stonehill, 19 Ohio Cir.CLN.S: 
403; Maxon vy. Gates, 116 N.W. 758, 
136 Wis. 270. See Casado v. Palmer, 2 
Canal Zone 19 (purchaser was entitled 
to recover such damages as were the 
direct result of nonperformance by 
the vendor); Smith y. Tennant, 20 
Ont. 180 (where an exchange of prop- 
erty was involved). 


58. Spalding Construction Covi 
Simon, 137 S.E. 901, 36 Ga.App. 723. 


59. Mitchell v. Owen, 127 S.E. 122, 
159 Ga. 690 [rev 121 S.E. OOO olanGrels 
App. 649]. 


60. Ala.—Ansley We Piedmont 
Bank, 21 So. 59, 113 Ala. 467, 59 Am. 
Sub 122: : 


Mass.—Warner y. Bacon, 
397, 69 Am.D. 253. 


Minn.—Fleckten v. Spicer, 65 N.W. 
926, 63 Minn. 454. 


N.Y.—Radford v. Wilson, 15 N.Y. 
Super. 237. 


N.C.—Sterne v. Benbow, 66 S.E. 445, 
151 N.C. 460. 


Pa.—Ballas v. Wolff, 11 Pa.Super. 
150. See Hertzog v. Seeler, 1 Phila. 
73 (plaintiff bought a moiety of 
ground, there being an agreement 
that, if there was any defect in the 
title, which should thereafter appear, 
the vendor would bear one half the 
loss; an action of ejectment was 
brought against plaintiff, which was 
decided in his favor, and plaintiff 
sued the vendor to recover one half 
of the expenses of defending the suit, 
and it was held that, since there was 
no defect of title, plaintiff could not 
recover, having suffered no loss ex- 
cept what was incidental to the 
groundless action). 


Tex.—Houston, ete, R. COVERY - 
Wright, 38 S.W. 836, 15 Tex.Civ.App. 
161: 

[a] Expenses of prosecuting suit 
to enforce contract cannot be recov- 


[66 C. J.—100] 


8 Gray 


stated, the damage which is recoverable is 
and just,°® for the in- 
jury sustained from the breach. No 
speculative or remote dam- 
ages;°° and, where the amount of the purchaser’s 
been limited to the considera- 
it is improper to permit recovery 
excess thereof.®4 
expenses incurred by the purchaser prior to the exe- 
cution of the contract. has been denied.®2 
for certain expenses 
alleged to have been incurred on the faith of the 
contract where the failure to carry out the con- 
tract is chargeable to the purchaser. 
a result of an owner’s refusal to convey a right 
of way under a contract, a railroad 
acquired the right in condemnation proceedings, in 
breach of the contr 
is not entitled to recover the expenses of relocating 
its road where such relocation was an obligation im- 


act the company 


Where a breach is 
are recoverable,*® 
and, in the absence of a showing of substantial dam- 
ages, the purchaser is entitled to nominal damages, *® 


For breach of a bond to 


VENDOR AND PURCHASER 


As some- 


recovery can 


Recovery for hy 


So, also, 


Where, as price.71 


company has 
a breach of an 


and proximate r 


[66 C.J.) 1577 


perfect title, in a specific amount, given by the 
vendor contemporaneously with a conveyance by 
him, the damages recoverable are measured by the 
actual loss sustained by the obligee as the natural 
esult of the failure of the obligor 
to perform the obligation imposed.°8 

Title obtained from third person by purchaser.°® 
Where the purchaser has obtained title from a third 
person, damages for the vendor's 


failure to convey 


ave been measured by the amount in excess of the 
purchase price which the purchaser has been com- 
pelled to pay for the property,*° 
stated, the purchaser is entitled to recover the ad- 
ditional amount which he is obliged to 
third person less the amount unpaid on the purchase 


or, as otherwise 


pay to such 


Additional damages, occasioned by the withhold- 
ing of real estate after 


the bringing of an action for 


agreement to convey it, are not re- 
coverable in that action, 
subsequent suit.72 


Where a purchaser pays more than the amount due, 


but may be recovered in a 


he may, on a breach of the contract by the vendor, 


recover the excess, with interest, in addition to dam. 
ages for the breach.73 


Interest and rents or rental value.74 
interest on the amount of damages recoverable for 


In general, 


breach of a contract to convey lands may properly 


ered as damages in a suit for its 
breach. Haverstick v. Erie Gas Co., 
29 Pa. 254, 

[b] Tllustration.—(1) A purchas- 
er in possession cannot recover from 
his vendor, who neglects or refuses to 
convey, for losses by fire to buildings 
erected on the jJand by the purchaser, 
or for money paid to an absconding 
builder, as such losses are not charge- 
able to the vendor’s neglect or refusal. 
Ballas v. Wolff, 11 Pa.Super. 150. 
(2) Damages arising from the fail- 
ure of the vendor to secure the loca- 
tion of improvements, consisting of 
manufacturing plants, in the town in 
which the lots sold were situated are 
too speculative to be recovered. Ans- 
ley v. Piedmont Bank, 21 So. 59, 113 
Ala. 467, 59 Am.S.R. 122. 


61. Welch v. Hover-Schiffner Co., 
134 P. 526, 75 Wash. 130. 


[a] Amount of credit for growing 
crops.—Where a contract for the sale 
of land, on which was a crop of wheat, 
provided for payment at that time 
by transferring to the vendor other 
land and the wheat crop, it was held 
that, under the theory of damages 
prayed for, the purchaser was enti- 
tled only to the agreed value of the 
land transferred to the vendor, and 
not to the agreed value of the wheat 
crop. Welch vy. Hover-Schiffner Co., 
134 P. 526, 75 Wash. 130. 


Recovery of purchase price as meas- 
ure of damages where recovery for 
loss of bargain not permitted see in- 
fra § 1704. 

62. Bulkley v. Rouken Glen, Inc., 
226 N.Y.S. 544, 222 App.Div. 570 [aft 
162 N.E. 560, 248 N.Y. 647]. 


63. Hill v. Maguire, 140 So. 169, 
19 La.App. 798. 

[a] Rule applied where the pur- 
chaser claimed recovery for expendi- 
tures for plans and specifications for 
improvement and for an attorney’s 
fee. Hill v. Maguire, 140 So. 169, 19 
La.App. 798. 


be allowed from the time of breach,75 


It seems that 


64. Cape Girardeau, ete RR, Colkva 
jy neerter, 101 S.W. 1113, 124 Mo.App. 


65. Gitson v. Yale Land Co., 180 
N.W. 593, 212 Mich. 292; Legrotta v. 
Pittsburgh Plate Glass Co., (Mo.App.) 
220 S.W. 705. 

66. Eliwood y. Smith, 
104 N.J.Law 248 [aff 143 
N.J.Law 236]. 


67. Gray v. Greenblatt, 155 A. 707, 
113 Conn. 535; Merchants’ & Traders’ 
Developing Co. vy. Mercer Realty Co., 
123 A. 875, 99 N.J.Law 442; Andrien vy. 
Heffernan, 149 A. 184, 299 Pa. 284, 


68. Higginbotham y. Kyle, (Tex. 
Commn.App.) 294 S.W. 531 [mod (Civ. 
App.) 288 S.w. 572]. 

69. In case of partial failure of 
title see infra § 1719. 


pe Chartier y. Marshali, 56 N.H. 


71. Wright v. Avenson, 218 N.W. 
453, 174 Minn. 97, 


72. Warner y, Bacon, 8 
(Mass.) 397, 69 Am.D. 253’ 


Measure of damages for withhold- 


139 A. 900, 
A. 916, 105 


Gray 


a par oanion in general see infra 
73. Kean vy. Landrum, 52 S.E. 421, 
72 S.C. 556. 


Recovery of overpayment in general 
see Supra §§ 1575, 1576. 


74. Cross references: 

Adjustment in suit for specific per- 
formance see Specific Performance 
§§ 594-600. 

Deductions: 

In connection with recovery for loss 
of bargain see infra § 1716. 

Where recovery for loss of bargain 
denied see infra § 1704, 

Rights as to rents and profits between 
vendor and purchaser in general see 
supra §§ 792-798. 

75. Hampe v. Sage, 125 P. 68, 87 
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usually, where the purchaser is awarded the pur- 
chase money paid, it is improper to award him in- 
terest thereon if he is not also eharged with the 
rental value of the premises while he was in pos- 
session.‘® There is, however, authority for the view 
that, in an action for breach of covenant to con- 
vey, the vendor may not diminish the damages by 
showing that the purchaser has occupied the land,*? 
even though, in equity, the value of the use might be 
set off against the interest on the consideration, or 
the legal value of the use of the price paid.7§ 


Duty of purchaser to avoid loss. The general rule 
that it is the duty of a party to a contract to use 
reasonable efforts to avoid loss to himself7® has been 
recognized or applied in determining the amount of 
the purchaser’s damages for breach of contract by 
the vendor.®° 


Statutory regulation. Statutory provisions regu- 
lating damages have been construed or applied in 
considering the damages for breach of contract by 
the vendor.** 


[§ 1701] b. Right To Recover for Loss of Bar- 
gain and Measure of Damages Where Such Recovery 
Denied*?—(1) England. In England, in an early 
case, the rule of the common law that, where a party 
sustains a loss by reason of a breach of contract, he 
is, so far as money can do it, to be placed in the same 
[ce] 


Kan. 536 [rev on other grounds 35 


VENDOR AND PURCHASER 


In Texas Acts 36th Leg. (1919) 


Ee 


[§§ 1700-1702 


situation with respect to damages as if the con- 
tract had been performed®*? was qualified to the 
extent that, where a vendor of real property, with- 
out fraud on his part, has failed to convey good 
title, the purchaser is not entitled to recover more 
than the purchase money paid with interest and ex- 
penses,** and cannot recover for loss of his bar- 
gain.®® In later cases an exception was made to 
this qualified rule to the effect that, if at the time, 
the contract was entered into the vendor knew that 
he could not make a good title, the purchaser could 
recover for the loss of his bargain.*® The cases sup- 
porting this exception, however, have been overruled, 
and it is now held that in all cases where the ven- 
dor has failed to convey through his inability to 
make title the purchaser cannot recover more than 
the purchase money paid with interest and expenses 
of investigating the title;87 but may recover sub- 
stantial damages if the vendor has willfully refused 
to convey or to take the necessary steps to give the 
purchaser possession according to the contract.®§ 


[§ 1702] (2) Canada. In Canada it appears that 
generally the English rules on the subject here con- 
sidered®® have been followed.°® Thus, in general, 
the purchaser is not entitled to recover for loss of 
his bargain where the vendor has acted in good 
faith and there is no deliberate failure or refusal 
to convey,°? but such purchaser may recover the 


the purchase and kept idle pending an 


Sict. 94, 235 U.S. 99, 59 L.Ed. 147]. 

76. Crocker v. Ingersoll Engineer- 
ing & Constructing Co., 249 F. 31, 161 
CrCrAL Or. 


77. Herndon v. Venable, 7 Dana 


(Ky.) 871; Combs v. Tarlton, 2 Dana 
(Ky.) 464. 
78. Herndon vy. Venable, 7 Dana 


(Ky.) 371; Combs v. Tarlton, 2 Dana 
(Ky.) 464. 
79. See Damages § 99. 


80. Curtner v. Bank of Jonesboro, 
299 S.W. 994, 175 Ark. .539. See 
Wright v. Avenson, 218 N.W. 453, 174 
Minn. 97 (apparently recognizing 
rule). 

81. See cases infra this note. 


[a] In California the code provi- 
sion (Civ. Code § 3358), that, except 
in cases involving exemplary damag- 
es and penal damages, no person can 
recover a greater amount in damages 
for the breach of an obligation than 
he could have gained by a full per- 
formance thereof on both sides, has 
no application where there is nothing 
in the record to show what full per- 
formance on both sides would have 
cost the purchaser. Wolfson v. Had- 
dan, 294 P. 772, 110 Cal.App. 573. 


[b] In New Jersey, where the pur- 
chaser at the vendor’s request and 
as the vendor’s agent in the manage- 
ment of the property went into pos- 
session, collected rents, dispossessed 
tenants and made repairs, the vendor, 
on refusal or inability to convey ac- 
cording to the agreement, was liable 
for the expenses incurred by the pur- 
chaser in so doing, notwithstanding 
Act April 6, 1915 (PR. Ll. p)316)), .pno- 
viding, in an action for breach of the 
contract based on the vendor’s in- 
ability to convey because of a defect 
in title, for the recovery of the depos- 
it money with interest and costs and 
the reasonable expenses of examining 
title and making survey. Roberson vy. 
Miller, 115 A. 69, 96 N.J.Law 551. 


p 77 c 43 § 2, as to damages where the 
purchaser has been induced to buy 
real estate by a false representation 
of a past or existing material fact 
or a false promise to do some act in 
the future not made in good faith, is 
applicable only when a conveyance of 
the property has been made, and not 
where there is merely a contract to 
convey, and does not exclude the pur- 
chaser’s common-law right to recover 
damages for the vendor’s breach of 
contract. Campbell v. Wilson, (Civ. 
App.) 238 S.W. 318. 


Statutes directly affecting recovery 
for loss of bargain see infra §§ 1704, 
1705, 1709. 


82. Damages for breach by pro- 
posed lessor of contract to give lease 
see Landlord and Tenant § 534. 


83. See generally Damages § 168. 

84 Flureau v. Thornhill, W.BI. 
1078, 96 Reprint 635. 

85. Flureau v. Thornhill, supra. 

86. Hopkins v. Grazebrook, 6 B.&C. 


31, 13 E.C.L. 26, 108 Reprint 364; Lock 
Va wanurze, Lo) \ClOBINGS.. 96.0115. Col: 
ryt ea Reprint 722 [aff LR. 1 CP. 


87. Bain v. Fothergill, L.R. 7 H.L. 
158; Morgan v. Russell, [1909] 1 K.B. 
357; Walker v. Moore, 10 B.&C. 416, 
21 E.C.L. 179, 109 Reprint 504; Sikes 
v. Wilde, 4 B.&S. 421, 116 B.C.L. 421, 
122 Reprint 517 [aff 1 B.&S. 587, 101 
w.C.L. 587, 121 Reprint 832]; Poun- 
sett v. Fuller, 17 C.B. 660, 84 E.C.L. 
660, 139 Reprint 1235; Tyrer v. King, 
2 C.&K. 149, 61 B.C.L. 149. 


[a] Action of deceit.—(1) In such 
case, it has been said, the purchaser 
can recover substantial damages only 
in an action of deceit. Bain v. Foth- 
ergill, L.R. 7 H.L. 158. (2) Measure 
of damages in action of deceit for 
aye on purchaser see Fraud §§ 243-— 


[b] Interest paid by purchaser on 
money borrowed by him to complete 


endeavor by the vendor to clear up 
the title may be recovered as damages 
against the latter in an action for a 
breach of his contract. Sherry v. Oke, 
3 Dowl.P.C. 349. 


88. Engell v. Fitch, L.R. 4 Q.B. 659 
[aff L.R. 3 Q.B. 314]; Jones v. Gardi- 
ner, [1902] 1 Ch. 191; Godwin v. 
Francis, L.R. 5 C.P. 295. See Royal 
Bristol Permanent Bldg. Soc. v. Bom- 
ash, 35 Ch.D. 390; Jaques v. Millar, 6 
Ch.D. 153. Compare Wall vy. London 
Real Property Co., L.R. 9 Q.B. 249 
(where, in consideration of giving a 
lease and granting to him the use and 
enjoyment of an entrance to certain 
premises, a party to the contract had 
executed his part of the agreement 
in a way that could not be undone, 
and it was held that such party was 
not prevented from recovering sub- 
stantial damages if the other party 
was not able to carry out the agree- 
ment). 


{a] Purchaser of leasehold prop- 
erty which the vendor cannot assign 
without a license from his lessor is 
entitled to damages beyond the return 
of the money deposited with interest 
and expenses, for the loss of his bar- 
gain by reason of the vendor’s omis- 
sion to do his best to procure such 


We eres Day v. Singleton, [1899] 2 
89. See supra § 1701. 
90. See cases infra this section. 
91. Ontario Asphalt Bloek Co. v. 
Montreuil, 52 Can.S.C. 541 [aff 32 


Ont.L. 243, 7 Ont.W.N. 328, 29 Ont.L. 
534]; Maitland v. Mathews, 8 Alta.L. 
269, 23 Dom.L.R. 19, 8 West.Wkly. 274, 
31 West.L.R. 163; Hetherington vy. 
Sinclair, 34 Ont.L. 61, 8 Ont.W.N. 383, 
23 Dom.L.R. 630 [cit Rotman v. Pen- 
nett, 47 Ont.L. 433 [aff 49 Ont.L. 114]; 
McCune v. Good, 34 Ont.L. 51, 8 Ont. 
W.N. 367. See Ross v. Stovall, 14 
Alta.L. 334; Lobel v. Williams, 
(Man.) 22 Dom.L.R. 127 (both appar- 
ently recognizing rule); Block Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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purchase price paid®2 
curred in connection with, 
contract,?* provided such 


title,°® 
cumstances.*® The purchaser 


in bad faith and for his own 


There is a 


where the vendor fails to 
to by the contract of sale.2 


regardless of the cause of such 
however, 


Montreuil, 5 Ont.W.N. 289 (damages 
refused; vendor not bound to get in 
title of remaindermen). 

[a] Loss of 
loss of resale resulted from the re- 


quest of the purchaser that transfer 


be made direct to a purchaser from 
him, from the registered owner, and 
did not flow naturally from the ven- 


dor’s breach of covenant, the purchas- 


er cannot recover for loss of his bar- 
gain. MeMachern vy. Corey, 10 Alta. 
L. 478, 34 Dom.L.R. LOSS as LLOVT A 
West.Wkly. 1047 [rev 10 West. Wkly. 
1206, 34 West.L.R. 1196]. (2) Amount 
of judgment obtained by ultimate pur- 
chaser against his vendor who was 


plaintiff in the case at bar was not 


recoverable. McEachern jy. Corey, 
supra. 
[b] In Saskatchewan (1) it has 


been said that “I am of opinion that 
the conditions being entirely different 
here and the reasons which led to the 


establishment of the exception being 


entirely absent there is no reason why 
a different principle should be adopted 
in assessing damages for breach of 
contract for the sale of land than that 
adopted for the breach of other con- 
tracts.” O’Neill v, Drinkle, 1 Sask. 
L. 402, 410 (where, however, the court 
said that it was not necessary to pro- 
nounce on the point). (2) In a case 
in which a vendor, after making a con- 
tract for the sale of real property, 
transferred the property to a third 
person, it was held that the purchaser 
under such contract was not limited 
to the recovery of the purchase money 
paid with interest, but could recover 
substantial damages, although appar- 
ently there was no showing that the 
vendor was chargeable with bad faith. 
Munro vy. Hoeschen, 7 Sask. 265. 


[c] In certain early cases, decided 
before the English case of Bain v. 
Fothergill, L.R. 7 H.L. 158, the view 
was taken that, where the vendor 
when he entered into the contract 
knew that he did not have title, he 
was liable for more tkun nominal 
damages and the purchase price paid 
and interest. Scott v. Reikie, 15 U. 
C.C.P. (Ont.) 200; Plumer vy. Simon- 
tong 16, U.C,Q.B: (Ont) 220; 


92. Maitland v. Mathews, 8 Alta.L. 
269, 23 Dom.L.R. 19, 8 West.Wkly. 


with interest,9? 
or on the strength of, the 
expenses were incurred 
prior to the discovery of the defect in, or want of, 
and nominal damages, under certain cir. 
may, however, re- 
cover damages for loss of bargain where the vendor, 
advantage, refuses to 
convey,°” or has disabled himself from conveying,?® 
and, in addition, may recover any purchase money 
paid;°® a like rule permitting recovery for loss 
of bargain has been applied where the vendor sold 
property to which he did not have title and then made 
no effort to obtain title from the owner. 


[§ 1703] (3) United States—(a) In 
conflict of authority in the United States 
as to the damages which a purchaser 
convey as he is required 
In some eases it is 
held or recognized that the measure of damages de- 
pends on the cause of such failure;* in others the 
right to recover for loss of bargain apparently exists 
failure. 
that in all jurisdictions where the ven- 
dor refuses to convey when he has title5 


resale.—(1) Where 
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expenses in- 


is permitted, 
in good faith 


General. 


may recover 
recoverable. 


It appears, | other 


or willfully 


274, 31 West.L.R. 163 (per Beck, J.); 
Hetherington vy. Sinclair, 34 Ont.L. 61, 
8 Ont.W.N, 383, 23 Dom.L.R. 630. 

93. Maitland y. Mathews, 8 Alta.L. 
269, 23 Dom.L.R. 19, 8 West.Wkly. 
274, 31 West.L.R. 163 (per Beck, J.). 

94. Maitland y, Mathews, supra 
(per Beck, J ye 


95. McCune y. Good, 34 Ont.L. 51, 
8 Ont.W.N. 367. 

96. McCune v. Good, supra. 

97. Dunn v. Callahan, 1 Alta.L. 179; 
Pinsonneault v. Lesperance, 58 Ont... 
3716, (19261) 2) Dom Lik, 1153." See os 
bee v. Williams, (Man.) 22 Dom.L.R. 
127 (recognizing rule); McCune vy. 
Good, 34 Ont.L. 51, 8 Ont.W.N. 367 
(apparently recognizing rule). 


98. Clergue vy. McKay, 6 Ont.L. 51; 
Vikas v. Small, 10 U.C.C.P. (Ont. ) 
161. 


99. Pinsonneault y. Lesperance, 58 
Ont.L. 375, [1926] 1 Dom.L.R. LE53. 
See Blomquist v. Tymchorak, (Man.) 
6 Dom.L.R. 337, 22 West.I.R. 205 
(recovery of purchase money paid and 
traveling expenses allowed). 

1. O'Neill v. Dinkle, 1 Sask.L. 402. 

2. See cases infra §§ 1703-1705. 

3. Donner vy. Redenbaugh, 16 N.W. 
127, 61 Iowa 269; Sweem v. Steele, 5 
Iowa 352; Foley vy. McKeegan, 4 Iowa 
1, 66 Am.D. 107. And see cases pas- 
sim infra §§ 1704, 1705. 

4. See cases infra § 1706. 

5. Ark.—Kempner v. Cohn, 1 S.W. 
869, 47 Ark. 519, 58 Am.R. 775. 

Conn.—Makusevich v. Gotta, 139 A. 
780, 107 Conn. 207. 


Ga.—Mobley y. Lott, 56 S.E. 637, 
127 Ga. 572. See Martin vy. Wright, 
21 Ga. 504 (in action on bona for ti- 
tle for refusal to convey, the rule of 
damages is not the purchase money 
paid with interest). 


Mass.—Hallett v. Taylor, 58 N.E. 
154, 177 Mass. 6. 


Or.—Neppach y. Oregon, ete. A. 
Co., 80 P. 482, 46 Or. 374, 7 Ann.Cas. 
L035. 


R.I.—Barbour y. Nichols, 3 R.I. 187. 
S.C.—Kean v. Landrum, 52 S.E. 421, 
42 S.C. 556; 


even though the vendor 
expecting to be able to convey ; 
in some jurisdictions the rule is otherwise.® 
order to recover substantial damages over and above 
recoverable expenses, the loss 
course, be shown,?° 
of substantial damages in this regard, or of rea- 
sonable expenses, 
ever part of the purchase price has been paid, with 
interest thereon?2 


than the vendor,!4 
a general rule, in the 
the measure of r 
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puts it out of his power to convey,® the purchaser 
may recover for loss of his bargain. It appears also 
that, where the vendor 
property in or to which a third person has an in- 
terest or title, in most Jurisdictions,? 
in which the good and bad faith distinction is recog- 
nized to some extent,’ 


knowingly contracts to sell 
including some 


recovery for loss of bargain 


contracted 
but 
In 


of bargain must, of 
and, where there is no evidence 


only nominal damages! and what- 


from the date of payment,'® are 


[§ 1704] (b) Rule Dependent on Vendor’s Good 
or Bad Faith—aa. 
qualifications, sometimes recognized where title to, 
or an interest in, the 


Good Faith. Subject to certain 


property involved is in an- 
im some jurisdictions, as 
absence of fraud or bad faith, 


ecovery is the purchase price paid,?® 


See Hopkins y. Lee, 6 Wheat. (U.S.) 
109, 5 L.Ed. 218 (where, however, an 
exchange of property was actually in- 
volved); Miswald-Wilde Cow We A 
mory Realty Co., 246 N.W. 305 [mod 
243 N.W. 492 (motion gr 244 N.W. 
589) ] (apparently recognizing rule). 
Pa see cases passim infra §§ 1705, 
pa . 

6. Mobley vy. Lott, 56 S.B. 637, 127 
Gas 572)" Te Roy v. Jacobosky, 48 S. 
E. 796, 136 N.C. 443, 67 L.R.A. 977; 
Johnson y. MecMullia, 21 P, 701, 3 Wyo. 
237, 4 A.l.R. 670 and note. See Clark 
v. Belt, 223 F. 573,138 C.C.A. 1 (where, 
however, an exchange of property was 
actually involved). And see cases 
infra § 1705 notes Bijembeu 


7. Beck v. Staats, 114 N.w. 633, 80 
Neb. 482, 16 L.R.A.N'S. 768; McCarty 
v. Lingham, 146 N.E. 64, 111 Ohio St. 
551. See Shaw v. Wilkins’ Adm’r, 8 
Humphr. (Tenn.) 647, 49 Am.D. 692 
(value of land at time of breach is 
measure of damages). 

8. See infra § 1705 text and notes 
63-68. 

9. See infra § 1705 text and notes 
69, 70. 

10. Gray 
113 Conn. 53 


iI. Gray v. Greenblatt, Supra. See 
Palmer-Marcy Lumber Go. v. Osband, 
177 N.Y.S. 539, 108 Misc. 313. 


12. Finch y. Sprague, 202 P. 257, 
117 Wash. 650; Francis v. Brown, 145 
P. 750, 22 Wyo. 528. 


1S. Finch vy. Sprague, 202 P. 257, 
117 Wash. 650. 


A si See infra § 1705 text and notes 
3-68. 

15. Fla.—tLiberis y. Carmeris, 146 
So. 220; Key v. Alexander, 108 So, 
883, 91 Fla. 975; Sanford vy. Cloud, 17 
Fla. 533. 

Ind.—Sheets v. Andrews, 2 Blackf. 
274; Blackwell v. Lawrence County, 2 
Blackf. 143. 

Iowa.—Emmert v. Jesma & Holde- 
brand, 182 N.W. 652, 191 Iowa 424: 
White v. Harvey, 157 N.W. 152, 175 
Iowa 213; Yokum y. McBride, 8 N.w, 
795, 56 Iowa 139; Sawyer y. Warner, 
36 Iowa 533; Sweem v. Steele, 5 Iowa 
352; Foley v. McKeegan, 4 Iowa 1, 
66 Am.D. 107. Compare Jewell y. 


v. Greenblatt, 155 A. 707, 
Bi 
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with interest!® and expenses incurred pursuant to 
the contract,1* and, according to some eases, such 


special damages, not including the 


Norris, 62 N.W. 740, 94 Iowa 241. 
Ky.—Combs v. Tarlton, 2 Dana 464; 


Goff v. Hawks, 5 J.J.Marsh. 341; Al- 
len v. Anderson, 2 Bibb 415. See 
Kennedy v. Kennedy, 2 Bibb, 464, 5 


Am.D. 
rule). 

Md.—-Horner v. Beasley, 65 A. 820, 
105 Md. 193; Baltimore Permanent 
Bldg., etc., Soc., v. Smith, 54 Md. 187, 
39 Am.R. 374. 

N.J.—Rabinowitz v. Debow, 138 A. 
891, 104 N.J.Law 62. See Force v. 
Dutcher, 18 N.J.Eq. 401. 


N.Y.—Northridge v. Moore, 23 N.E. 
DU Oneill CaN Vata 19 e240 Ab byNeCars Sor 
Ellis v. Salomon, 67 N.Y.S. 1025, 57 
App.Div. 118; Fletcher v. Butler, 4 
N.Y.S. 930. See Ryder v. Wall, 29 
Mise. 377, 60 N.Y.S. 535 [rev on other 
grounds 62 N.Y.S. 343, 47 App.Div. 
182] (right to recover purchase price 
paid recognized). Compare Hanover 
Building Co. v. Jacobs, 138 N.Y.S. 369, 
78 Misc. 410 (money paid when the 
contract was executed was recover- 
able as money had and received). 


Tex.—Hall v. York, 22° Tex: 641; 
Fall fv. sVork,.16Dex. /19!;) Garcia sv. 
Yzaguirre, (Commn.App.) 213 S.W. 
286 [rev (Civ.App.) 172 S.W. 139]; 
Dobson v. Zimmerman, 118 S.W. 236, 
55 Tex.Civ.App. 394; Roberts v. Mc- 
Fadden, 74 S.W. 105, 32 Tex.Civ.App. 
47. See Sutton v. Page, 4 Tex. 142 
(recovery limited to sum paid and 
interest). 

Va.—Boston v. De Jarnette, 151 S.E. 
146, 153 Va. 591; Davis v. Buery, 114 
SUB ito, tlds S.B) 627, 13845 Va. 63225 
Matthews v. La Prade, 107 S.E. 795, 
130 Va. 408; Stuart v. Pennis, 42 S.E. 
667, 100 Va. 612, See Roller vy. Ef- 
finger, 14 S.E. 33%, 88 Va. 641. 


Wash.—Seymour v. Jaffe, 138 P. 276, 


629 (apparently recognizing 


78 Wash. 1; Crosby v. Wynkoop, 106 
P. 175, 56 Wash. 475; Babcock v. Ur- 
qubart, 00 VP a 743,050" Wash 168); 


Marsh v. Cavanaugh, 46 P. 239, 15 
Wash. 282. 

W.Va.—Mooring v. Warnock, 121 
S.BE. 732, 95 W.Va. 539; Hoon v. Hy- 
man, 105 S.E. 925, 87 W.Va. 659; Mul- 
len v. Cook, 71 S.E. 566, 69 W.Va. 456. 


[a] Amount of check not cashed or 
disposed of.—Purchaser' was not en- 
titled to recover the amount of a 
check given the vendor, where it was 
not shown that the check was ever 
cashed or disposed of by the vendor. 
evidence being only that the check had 
not been returned to the purchaser. 
Hlenderson vy. Jones, (Tex.Civ.App.) 
227 S.W. 736. 


16. Fla.—tLiberis v. Carmeris, 146 
So. 220; Key v. Alexander, 108 So. 883, 
91 Fla. 975; Sanford v. Cloud, 17 Fla. 
533. 

Ind.—Sheets v. Andrews, 2 Blackf. 
274; Blackwell v. Lawrence County, 
2 Blackf. 143. 

Iowa.—White v. Harvey, 157 N.W. 
152,175 Iowa 213; Yokum y. McBride, 
8 N.W. 795, 56 Iowa 139; Sawyer v. 
Warner, 36 Iowa 533; Sweem_ v. 
Steele, 5 Iowa 352; Foley v. McKee- 
gan, 4 Iowa 1, 66 Am.D. 107. 

Ky.—Combs v. Tarlton, 2 Dana 464; 
Goff v. Hawks, 5 J.J.Marsh. 341; Al- 
len v. Anderson, 2 Bibb 415. 

Md.—Horner v. Beasley, 65 A. 820, 
105 Md. 193; Baltimore Permanent 
Bldg., etc., Soe. v. Smith, 54 Md. 187, 
39 Am.R. 374. 

N.J.—Rabinowitz v. Debow, 138 A. 


VENDOR AND 


loss of bargain, 


891, 104 N.J.Law 62. 


ON ete v. Butler, 4 N.Y.S. 


Tex.—Hall v. York, 22 Tex. 641; 
Hall v. York, 16 Tex. 19; Roberts v. 
McFadden, 74 S.W. 105, 32 Tex.Civ. 
App. 47. 

Va.—Boston vy. De Jarnette, 151 S. 
E. 146, 153 Va. 591; Davis v. Buery, 
114 S.B. 773, 115 S.E. 527, 134 Va. 322; 
Matthews v. La Prade, 107 S.E. 795, 
130 Va. 408; Stuart v. Pennis, 42 S.E. 
667, 100 Va. 612. 

Wash.—Seymour v. Jaffe, 138 P. 
276, 78 Wash. 1; Crosby v. Wynkoop, 
106 P. 175, 56 Wash. 475; Babcock v. 
Urquhart, 101) Pi 713, 58> Wash. 168; 
Marsh v. Cavanaugh, 46 P. 239, 15 
Wash. 282. 

W.Va.—Mooring v. Warnock, 121 S. 
E. 732, 95 W.Va. 5389; Hoon v. Hyman, 
105 S.E. 925, 87 W.Va. 659; Mullen v. 
Cook, 71 S.E. 566, 69 W.Va. 456. 

17. Fla.—Liberis v. Carmeris, 146 
So. 220; Key -v. Alexander, 108 So. 
883, 91 Fla. 975; Sanford v. Cloud, 17 
Fla. 533. 

Ilowa.—Emmert v. Jelsma & Holde- 
brand, 182 N.W. 652, 191 Iowa 424. 


Md.—Horner y. Beasley, 65 A. 820, 
105 Md. 193; Baltimore Permanent 
Bldg., ete., Soc. v. Smith, 54 Md. 187, 
39 Am.R. 374. 


N.Y.—Northridge v. Moore, 23 N.E. 
570, 118 N.Y. 419, 24 Abb.N.Cas. 86; El- 
lis v. Salomon, 67 N.Y.S. 1025, 57 App. 
Div. 118. Compare Hanover Building 
Co. v. Jacobs, 138 N.Y.S. 369, 78 Misc. 
410 (expenses were not recoverable). 


Va.—Maithews v. La Prade, 107 S. 
He 7955 130 Va. 4.088 


Wash.—Babcock-Cornish Co. v. Ur- 
quhart, 101 P. 713, 53 Wash. 168. 


18. .Garcia -v. Yzaguirre, (Tex. 
Commn.App.) 213 S.W. 236 [rev (Civ. 
App.) 172 S.W. 139]. See Hamburger 
v. Thomas, (Civ.App.) 118 S.W. 770 
[aff 126 S.W. 561, 103 Tex. 280] (right 
to recover purchase price paid and 
special damages recognized). 


19. U.S.—Freeman y. Falconer, 201 
DOE a(t aX OORT ys Bi, 


Iowa.—Emmert v. Jelsma & Holde- 
brand, 182 N.W. 652, 191 Iowa 424; 
Eggert v. Pratt, 102 N.W. 786, 126 
Iowa 727; Sawyer v. Warner, 36 Iowa 
533. See White v. Harvey, 157 N.W. 
152, 175 Iowa 213 (apparently recog- 
nizing rule). 

Ky.—Potts v. Moran’s Ex’rs, 32 S.W. 
(2d) 534, 236 Ky. 28; Crenshaw v. 
Williams, 231 S.W. 45, 191 Ky. 559, 
48 A.L.R. 5 [Loverr Jenkins v. Hamil- 
ton, 154 SW. 937, 158° Ky. 163]; Al- 
len v. Anderson, 2 Bibb 415. See Wil- 
son v. Hendrix, 138 Ky.L. 687. 


Md.—Horner v. Beasley, 65 A. 820, 
105 Md. 198; Baltimore Permanent 
Bldg., etc., Soc. v. Smith, 39 Am.R. 
374, 54 Md. 187 [dist Marshall v. Han- 
ey, 9 Gill 251; Cannell v. McClean, 
6 Harr.&J. 297]. 

N.J.—Gerbert v. Congregation of 
Sons of Abraham, 35 A. 1121, 59 N.J. 
Law 160, 59 Am.S.R. 578, 69 L.R.A. 
764 [overr Drake v. Baker, 34 N.J. 
Law 358]. 


N.Y.—Northridge v. Moore, 23 N.E. 
570, 118 N.Y. 419, 24 Abb.N.Cas. 86; 
Place v. Dudley, 58 N.Y.S. 671, 41 
App.Div. 540. See Ellis v. Salomon, 
67 N.Y.S. 1025, 57 App.Div. 118; Stan- 
ton v. Miller, 14 Hun 383 [aff 79 N. 
Y. 620] (where measure of damages 
was the value of services rendered, 
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{ 
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as the purchaser may allege and prove;1® in such 
case substantial damages for loss of bargain may 
not be recovered,’® and, where no payment of pur- 


things furnished, and money expend- 
ed in performing a contract which 
provided for a conveyance by deed or 
will as consideration for caring for 
the owner). 


Tex.—Dobson v. Zimmerman, 118 S. 
W. 236, 55 Tex.Civ.App. 394; Roberts 
v. McFadden, 74 S.W. 105, 32 Tex.Civ. 
App. 47. See Hall v. York, 22 Tex. 641 
(mo recovery beyond purchase money 
paid and interes ); Cross v. Freeman, 
54 S.W. 246, 22 Tex.Civ.App. 299 (re- 
covery of damages denied). 

Va.—Davis vy. Buéry, 114 S.B. 773, 
115 S.E. 527, 134 Va. 322; Motthews 
v. La Prade, 107 S.E. 795, 130 Va. 408; 
Stuart v. Pennis, 42 S.E. 667, 100 Va. 
612. See Stout v. Jackson, 2 Rand. 
(23 Va.) 132, 152 (per Green, J., rec- 
ognizing rule); Mills v. Bell, 3 Call 
(7 Va.) 320 (where, however, the de- 
termination was based largely on the 
purchaser’s delay in making pay- 
ments). 

Wash.—Seymour v. Jaffe, 138 P. 276, 
78 Wash. 1; Crosby v. Wynkoop, 106 
P. 175, 56 Wash. 475; Babcock-Corn- 
ish: Cov vi, -Urauhart 1101. Pp. Tiss 
Wash. 168. See West Coast Mfg., 
etc., Co. v. West Coast Imp. Co., 72 P. 
455, 31 Wash. 610 (apparently recog- 
nizing rule). 


W.Va.—Hoon vy. Hyman, 105 S.E. 
925, 87 W.Va. 659; Mullen v. Cook, 71 
S.E. 566, 69 W.Va. 456. 


[a] Value of land at date of con- 
tract.—(1) Measure of damages, it 
has been said, is the value of the 
land at the d te of the contract or 
sale (Young’s Ex’rs v. Singleton, 6 J. 
J.Marsh. (Ky.) 316; Matthews v. La 
Prade, 107 S.E. 795, 1380 Va. 408), (2) 
and not the value at the time of the 
breach (Matthews v. La Prade, su- 
pra). (3) The value is to be as- 
certained by the consideration or price 
fixed or by other evidence (Rankin vy. 
Maxwell, 2 A.K.Marsh. (Ky.) 488, 12 
Am.D. 431; Rutledge v. Lawrence, 1 
A.K.Marsh. (Ky.) 396), (4) with in- 
terest thereon from the date of the 
contract, or the time the purchase 
money became due, until paid (Rankin 
v. Maxwell, supra). (5) The agreed 
price is the best evidence of value. 
Matthews v. La Prade, supra. (6) 
“We understand the rule in Kentucky 
to be that in contracts for the sale 
of land situated in that state, and 
in cases not involving his fraud or 
bad faith, the vendor, in the event 
of his failure to convey, is liable to 
the vendee on the basis of the value of 
the land at the date of making the 
contract, rather than such value at 
some later date contemplated for con- 
veyance, and is liable, also, for such 
expense as the vendee may reasonably 
and properly incur under the con- 
tract.”’ Freeman v. Falconer, 201 F. 
TREERE HAS) TANCE Op Ne Ric 


{b] Defects in title-—(1) Where 
the vendor could not convey good ti- 
tle pursuant to contract because of 
defects in title, the purchaser cannot 
recover the value of his bargain. 
Rabinowitz v. Debow, 138 A. 891, 104 
N.J.Law 62. (2) Where the title of- 
fered is defective, the purchaser may 
have rescission and recovery of pay- 
ment, but not damages for the loss 
of his bargain. Dobson v. Zimmer- 
man, 118 S.W. 236, 55 Tex.Civ.App. 
394; Roberts & Corley v. McFadden, 
Weiss & Kyle, 74 S.W. 105, 32 Tex. 
Civ.App. 47. (8) Damages for loss 
of bargain are not recoverable where 
some defects of title were not known 


— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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chase price has been made and no recoverable ex- 
penses incurred, only nominal damages may be re- 
covered.*° Thus, where the vendor, without fraud 
or bad faith on his part, is unable to convey a good 
title, and the defect was unknown to him at the time 


to the vendor and those Which were 
known to him were also known to the 
purchaser. Davis v. Buery, 114 S.EB. 
CS 15 ese 527, 1384 Va. 322. 


[c] In Kansas (1) in a compara- 
tively recent case the supreme court 
discussed the rule and the various 
expressing a 
definite opinion as to whether the rule 
See McAdam vy. 
Leak, 208 P. 569, 571, 111 Kan. 704. 
rule [good-faith rule] 
would not in any event apply in the 
present case, for while the defendant 
did not have a full title to the land, 
there is nothing to indicate that the 
fact was not known to her when she 
agreed to make the sale, and the rea- 
son she gave for her refusal was that 
the price agreed upon was too low. 
It is to be remarked, however, that 
Tracy v. Gunn, 29 Kan. 508, which 
has sometimes been cited as support- 
ing the English rule, dealt with a 
case of fraud, where full compensa- 
tion was allowed, and in the opinion 
the inquiry was made: “Why should 
the good faith of the vendor diminish 
the actual damages which the vendee 
has sustained by reason of the breach 
of the contract?” McAdam y. Leak, 
supra. 


[d] In Pennsylvania (1) certain 
distinctions as to the rule of damages 
have been noted between cases in- 
volving written contracts and those 
involving parol contracts. See Seidlek 
v. Bradley, 142 A. 914, 293 Pa. 379, 68 
A.L.R. 134. (2) In the case of a parol 
contract to convey, the purchaser is 
limited to the recovery of the money 
paid, with interest and expenses, and 
may not recover substantial damages 
for loss of bargain, in the absence of 
any fraud by the vendor in making or 
obtaining the contract (Seidlek v. 
Bradley, Supra; Gray v. Howell. 54 
A. 774, 205 Pa. 211: Rineer vy. Collins, 
27 A. 28, 156 Pa. 342; Allison v. Mont- 
gomery, 107 Pa. 455; McCafferty v. 
Griswold; 99 Pa. 270; Thompson vy. 
Sheplar, 72 Pa. 160; Harris v. Har- 
PS KO) Pai rita Oi: Ewing v. Thompson, 


Chest.Co. 361; 


venson y, 
[measure 


profits]; 
S. 563, 


tinction 
agreements]. 
32 Pa. 


ognized]), (8) 


N.S. 90); 


penses (Bitner 


recognized]; 


A.L.R. 134; 
note 54 [b]. 


352 


N.J.—Gerbert 


66 Pa. 382; Bowser v. Cessna, 62 Pa. ‘ 

148; McNair v. Compton, 35 Pa. 23; rate 19 NY b20) 
Dumars vy. Miller, 34 Pa. 319; Ste- 4 N.Y.S. 930 2 
phens y. Barnes, 30 Pa.Super. 127; ane : 


Ballas v. Wolff, 11 Pa.Super. 150), (3) 
and, if no consideration has been 
paid and no expenses incurred, only 
nominal damages. are recoverable 
(Rineer vy. Collins, 27 A. 28, 156 Pa. 
342; McCafferty v. Griswold, 99 Pa. 
270; Thompson vy. Sheplar, 72 Pa. 160; 
Stephens v. Barnes, 30 Pa.Super. 127; 
Swayne v. Swayne, 19 Pa.Super. 160). 
(4) The foregoing rules apply where 
the consideration for.a parol contract 
to convey is services rendered (Hert- 
zog v. Hertzog, 34 Pa. 418 Loverr 
McDowell v. Oyer, 21 Pa. 417; Bash v. 


Te 
298 S.W. 


276, 78 Wash. 1; 


and is 
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Sherrill, 80 Pa. aN Ste 2 
Bitner v. Brough, 11 
Paw lowe Am.L.J.N.S. 90; 
v. Barnes, 30 Pa.Super. 127. 
Kleppinger, 5 Waits 420 
of damages was amount 
paid with interest for the time when 
the purchaser was not in receipt of 

Rohr y. Kindt, 3 Watts & 
39 Am.D. 565, 39 Am.D. 53; 
Glasse v. Stewart, 32 Pa.Super. 285 
[where, however, the court apparent- 
ly did not make any substantial dis- 
between written and parol 
Compare Cox y. Henry, 
18 [right of recovery based 
on value of land at time of breach rec- 
notwithstanding the 
completion of the bargain might have | 58 
been profitable to the purchaser (Bit- 
ner v. Brough, 11 Pa. 27,0 2 Ara oe 
(9) in such case the pur- 
chaser is limited to the recovery of 
the money paid with interest and ex- 


Eberz vy. Heisler, 
Seo Filbert v. Beh 


24 [right to recover purchase money 


consideration has been paid and no 
expenses incurred, only nominal dam- 
ages are recoverable (Eberz v. Heis- 
(11) Generally speaking, 
it seems that written contracts fall 
within the limits of the so-called bad- 
faith rule so as to permit recovery of J 
substantial damages, more frequently 
than do parol contracts. 
v. Bradley, 142 A, 914, 298 Pa. 379, 68 
and cases infra § 1705 


20. Iowa.—Sweem vy. Steele, 5 Iowa 


Ky.—Potts y. Moran’s Ex’rs, 32 S. 451 
W.(2d) 534, 236 Ky. 28. q 


N.Y.—Mack vy. Pat 
1 Am.R. 506 [aff 29 
Miller, 
Fletcher y. Butler, 


How.Pr 20, Sheld. 


x— Spencer v. Davis, (Civ. App.) [a] 
43, 


Wash.—Seymour vy. Jaffe, 
Crosby v. Wynkoop, 
106 P. 175, 56 Wash. 475. 


W.Va.—Mooring 
KE. 732, 95 W.Va. 53 
105 S.E. 925, 87 w. 
v. Cook, 71 S.E. 566, 69 W.Va. 456. 


See Rawlings vy. Adams, 7 Md. 26. 


[a] If person Selling is honest 
prevented from conveying 
through unforeseen causes, the pur- 


v. Warnock, 121 S. 
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the contract was made, the purchaser is not entitled 
to recover substantial damages for the loss of his 
bargain, but can recover only the purchase money 
paid with interest, and expenses incurred on the 
faith of the bargain,*! and, according to some eases, 


Am.R. 105, 1{ N.Y. 201; Margraf vy. Muir, 57 N.Y. 
155; Pumpelly v. Phelps, 40 N.Y. 59, 
100 Am.D. 463; Conger v. Weaver, 20 
N.Y. 140; Lichenstein v. Davis, 261 
N.Y.S. 807, 237 App.Div. 894; 
berg v. McCord, 229 N.Y.S. 
App.Div. 262 [rev on other grounds 
166_N.E. 793, 251 N.Y. 28]; Hochstein 
v. Vanderveer Crossings, 134 N.Y.S. 
950, 150 App.Div. 118; Rosenberg vy. 
Haggerty, 125 NEYSS. O79. tail App. 
Divan 73 Rothbard vy. Gold 
Realty Co., 112 N.Y.S. 526, 128 App. 
Div. 887; Marsh y. Johnston, 109 N. 
YS L0 Ge aos App.Div. 597 [aff 
89 N.E. 1104, 196 N.Y. 511]; Empire 
Realty Corp. y. Sayre, 95 N.Y.S. 371, 
107 App.Div, 415; Place vy. Dudley, 
NBME SR 51 App.Div. 540; 
Fletcher vy. Button, 6 Barb. 646 Laff 
4 N.Y. 396]; Norris v. McMechen, 238 
N.Y.S. 181, 135 Misc. 861 [cit Cyc]; 
Schwimmer y, Roth, 182 N.Y.S. 12, 


Stephens 
See Ste- 


os ee 654; Lockridge vy. Raab, 
Br a;|123 N.Y.S. 703, 68 Misc. 230 Laff 131 
12) Pages re | NLY.S. 1125]; Ruggerio v. Leuchten- 
ney, 45 Pa.Super, | burg, 113 N.Y.S. 615, 61. Misc, 298; 


Blate v. Clarry, 99 N.Y.S. 463, 50 Misc. 


Stephens v. Barnes, 30] 668; Donath ‘y. Germania Land Co., 
Pa.Super. 127 [apparently recognizing eet tow Aye oft Held Me 
rated), (10). and, where no part of the McKeon, 4 Den. 546: Baldwin. v. 


Munn, 2 Wend. 399, 20 Am.D. 627. 
See Leggett y, Mutual L. Ins, Co., 53 
N.Y. 394 [rev 64 Barb. 23] (apparent- 
ly recognizing rule); Mack v. Patch- 
in, 42 N.Y. 167, 1 Am.R. 506 [aff 29 
How.Pr. 20, Sheld. 67] (per Earl, Ch. 
v-. recognizing rule); Atwood vy. 
Walker, 61 N.E. 58, 179 Mass. 514 
(breach of a New York contract). 


Tex.—Kelly vy, Simon, (Civ. App.) 
262 S.W. 202. 

Va.—Thompson y, Guthrie, 9 Leigh 
(36 Va.) 101, 33 Am.D. 225; 


See Seidlek 


Congregation of ery for loss of bargain not permit- 


Sons of Abraham, 35 A. 1121,,59) NJ. ted) 
yew 160, 59 Am.S.R. 578, 69 L.R.A, 


Wash.—Crawford v. Smith, 219 Pp, 
855, 127 Wash. 77; Morgan v. Bell, 28 
P. 925, 3 Wash. 554, 16 L.R.A. 614, 


See Puterbaugh vy. Puterbaugh, 34 
N.E. 611, 33 N.E. 808, 7 Ind.App. 280 
(recognizing rule), 


Particular aefects.—(1) The 
rule applies whether the title is im- 
perfect of itself or is rendered defec- 
tive by reason of encumbrances on 
Cockcroft v. 


chin, 42 N.Y. 167, 
14 Hun 383 


TIGXS a ee. 


Hoon vy. Hyman, 
Va. 659; Mullen 


mortgages which were liens on the 
land does not prevent the application 

Cockcroft v. New York, 
ete., R. Co., supra. 


[b] Where there is failure of title, 
the measure of damages is the mon- 
ey actually paid under the contract, 


Bash, 9 Pa. 260; Jack v. McKee, 9 Pa.| chaser could recover only nominal | with interest. Neill v. Watson, 39 
235; Malaun v. Ammon, 1 Grant 123]), damages for the failure to convey. | Tex. 375. 

(5) and in such case services rendered | Foley y. McKeegan, 4 Iowa 1, 66 Am. ([c] Failure to fill in navigable 
are to be compensated for according | D. 107. creek.— Where an owner Selling lots 


to the value of such services (Ewing 
v. Thompson, 66 Pa. 382. And see 
cases supra this note (4) ). (6) In 
the case of a written cantract the rule 
as to damages through failure to con- 
vey depends largely on the cause of 
the breach. Seidlek v. Bradley, 142 A. 
914, 293 Pa. 379, 68 A.L.R. 134. (7) 
In considering a written agreement 
the view has been expressed that, 
where the vendor is, without fraud, 
unable to make out a title, the pur- 
chaser is not entitled to recover dam- 
ages for loss of his bargain (Burk v. 


464. See 


interest). 
La.—Cloud vy. 

743; 

297. 


croft v. 


21. Ky.—Combs vy. Tarlton, 2 Dana 
Letcher 
Brock. (U.S.) 212 (applying Kentucky 


rule allowing purchase money with 


Whitlow, 6 La.Ann. 
Burrows y. Peirce, 6 La.Ann. 


Mich.—Hammond 
Mich. 374, 4 Am.R. 
N.Y.—Walton v. 
1115, 120 N.Y. 79, 8 LR.A. TAS 
New York, etc., R. Co., 69 


agreed in good faith to fill in a nav- 
igable creek bordering on the tract, 
but it developed that the vendor did 
not have title to the bed of the stream 
and was unable to perform the agree- 
ment, the damages recoverable by a 
purchaser refusing to complete the 
contract were the amount paid on the 
, contract with interest and reasonable 
v. Hannin, 21 disbursements for examining title, 
490. Hochstein v. Vanderveer Crossings, 
Meeks, 23 N.B. | 134 N.Y-S. 950, 150 App.Div. 118. See 
Cock- | Hochstein y. Vanderveer Crossings, 
134 N.Y.S. 952, 150 App.Div. 121. 


v. Woodson, 1 
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nominal damages for not conveying;?? if no part 
of the purchase money has been paid, and no re- 
coverable expenses incurred, nominal damages only 
While, according to some cases, 
the rule should not in any degree be extended, but 


can be recovered.?* 
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should be strictly limited to those cases coming whol- 


ly and exactly within it,?4 in some jurisdictions it 
appears that the rule is given rather a broad con- 
struetion in favor of the vendor,?® and it is held 
or recognized that the purchaser is not entitled to 
substantial damages for the loss of his bargain 
on the inability of the vendor to make a good title 
where the vendor acts in good faith and is guilty 


{d] Right to recover purchase 
money paid and expenses recognized 
or upheld see Wetmore v. Bruce, 23 
N.E. 303, 118 N.Y. 319 (purchase mon- 
ey and expenses); Klim v. Sachs, 92 
NeY.S.) 1072-102 App: Div. | '44;" Place 
v. Dudley, 58 N.Y.S. 671, 41 App.Div. 
540; Mahon vy. Liscomb, 19 N.Y.S. 
224 Cast three referring to purchase 
money); Neill v. Watson, 39 Tex. 
375 (purchase money with interest). 

22. Sweem v. Steele, 5 Iowa 352; 
Foley v. McKeegan, 4 Iowa 1, 66 Am. 
D. 107; Baltimore Permanent Bldg., 
etc., Soc. v. Smith, 54 Md. 187, 39 Am. 


R. 374; Walton v. Meeks, 23 N.E. 
P52 ON. V1 79, Seg ZAL 79s \Cock= 
croft v. New York, etc., R. Gr 63 


N.Y. 201; 
Kos. L106, 


Marsh v. Johnston, 109 N. 
125 App.Div. 597 [aff 89 
ONG ee HOA LOGHING tr lull] se ACen. 
Dudley, 58 N.Y.S. 671, 41 App.Div. 
540; Norris v. McMechen, 238 N.Y.S. 
13d, 135 Mise. 361 LeitcCye]- 


[a] There is presumed to be some 
damage from a breach of contract of 
sale of land on account of the ven- 
dor’s inability to give title. Daly v. 
Bruen, 84 N.Y.S. 971, 88 App.Div. 263. 


83. Margraf v. Muir, 57 N.Y. 155; 
Fletcher v. Butler, 4 N.Y.S. 930, 49 
Hun 610; Norris v. McMechen, 238 
NoyeS 18101395 Mises 36ie[cit. Cyc]; 
Grosso v. Sporer, 206 N.Y.S. 227, 123 
Mise. 796; Kelly v. Simon, (Tex.Civ. 
App.) 262 S.W. 202; Greer v. Doriot, 
120 S.B. 291, 137 Va. 589; Morgan v. 
Bell, 28 P. 925, 3 Wash. 554, 16 L.R.A. 
614. See Cullumber v. Winter, 134 
N.W. 601, 154 Iowa 263 (apparently 
recognizing rule). 


[a] Agreement to give marketable 
title.—If the vendor, at time of con- 
tract for the sale of land, who under- 
takés to convey marketable title 
thereto, in good faith believes he has 
such title, but without fault cannot so 
convey, and for that reason does not, 
where no purchase money is paid, he 
is liable to the purchaser for nominal 
damages only. Greer v. Doriot, 120 
§.B. 291, 137 Va. 589. 


24. Pumpelly v. Phelps, 40 N.Y. 
59, 100 Am.D. 463; Stone v. Kaufman, 
107 S.E. 295, 88 W.Va. 588. 


25. See cases infra note 26. 


26. Potts v. Moran’s Ex’rs, 32 S.W. 
(2d) 534, 286 Ky. 28; Crenshaw v. 
Williams, 231 S.W. 45, 191 Ky. 559, 
48 A.L.R. 5. 


27. See statutory provisions; and 
Willard v. Smith, 87 P. 613, 34 Mont. 
494 (construing Civ. Code § 4306). 


[a] In California (1) under Civ. 
Code § 3306, where the vendor has 
not acted in bad faith, the purchaser 
may recover the purchase price paid 
(Smith v. Bangham, 104 P. 689, 156 
Cal. 359, 28 L.R.A.N.S. 522; Yates v. 
James, 26 P. 1073, 89 Cal. 474; Wolf- 
son v.' Haddan,’ 294 P. 772; 110~ Cal. 
App: 573; Moore v. H'redericks, 141 


P. 1049, 24 Cal.App. 536) (2) and cer- 
tain specified expenses (Wolfson v. 
Haddan, supra), (3) with interest 
(Moore v. Fredericks, supra). (4) 
In the absence of bad faith no addi- 
tional amount is recoverable. 
v. Bangham, 104 P. 689, 156 Cal. 359, 
28\L.R.AJN.S. 522. . (5): Under such 
code provision, where no price had 
been paid by plaintiff suing defend- 
ants for refusal to convey land sold, 
no expenses had been incurred, and 
there was no bad faith, the alleged 
breach of contract caused no dam- 
age. McRae v. Ross, 148 P. 215, 170 
Cal. 74; Wilson v. White, 119 P. 895, 
161 Cal. 453. (6) The fact that such 
code provision provides for the re- 
covery as damages of the price ‘paid 
does not change such damages from 
general to special damages. Moore v. 
Fredericks, supra. (7) The above 
provision as to the purchaser’s dam- 
ages applies only to the legal redress 
to which the parties are entitled, and 
do not affect their rights to equitable 
relief. Glock vy. Howard, etc., Colony 
Go; bo Pe T1385 128" Cal, i269 Am. SR: 
17, 48 L.R.A. 199. (8) What is bad 
faith permitting recovery for loss of 
bargain see infra § 1705 note 61 [a]. 


[b] In Oklahoma (1) under Comp. 
Ste a2 es SoS 2 Gee msi oLOiees 
2858), fixing as damages, in the ab- 
sence of bad faith, the price paid, 
and the expenses properly incurred 
in examining the necessary papers, 
with interest thereon, in the absence 
of evidence of payment of consider- 
ation and of expenses incurred in ex- 
amining title and preparing necessary 
papers and of bad faith on the part of 
defendant, rendering judgment for 
more than nominal damages was er- 
roneous. Pabst Brewing Co. v. Nel- 
Son, (286) P.) 87.3, 108) Okls 286.--(2) 
Such statutory provision does not ap- 
ply, however, where a contrary in- 
tention of the parties appears from 
a construction of the contract in the 
light of the surrounding cirecumstanc- 
es. Garnett v. Storm, 166 P. 401, 64 
Ok) 13.7. a. Cpe Dhus, sinva csuite onwa, 
written contract secured by note and 
mortgage, it was held that the con- 
tract, note, and mortgage when con- 
strued together and in the light of 
the evidence and the surrounding cir- 
cumstances showed that the parties 
intended that the damages for breach 
of defendant’s contract to convey 
should be the value of the land to be 
conveyed. Garnett v. Storm, supra. 


[c] In South Dakota, under Rey. 
Civ. Code § 2298, the price paid and 
the expenses properly incurred in ex- 
amining the title and preparing the 
necessary papers, with interest there- 
on, may be recovered by the purchas- 
er. Dal v. Fischer, 107 N.W. 534, 20 
S.D. 426. 


28. Dumars v. Miller, 34 Pa. 319. 


29. Fla.—Liberis v. Carmeris, 146 
So. 220; Key v. Alexander, 108 So. 
883, 91 Fla. 975; Sanford v. Cloud, 


Particular expenses. 
recovered by the purchaser include expenses incurred 
by him in endeavoring to procure title,”* in searching 
or investigating title,?® and in preparing deeds;?° 
the cost of a survey;*! and, according to some eases, 
in case he has been evicted, the costs incurred in 
defending his’ title,*? and such damages as he has 


Smith’ 
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of no active or positive fraud in the transaction.?° 


Statutory embodiment of rule. 
tions the rule against awarding substantial damag- 
es for loss of bargain in. the absence of bad faith 
is embodied in statutes.?* 


In some jurisdic- 


The expenses which may be 


17 Pla. 533. 


Md.—Horner v. Beasley, 65 A. 820, 
105 Md. 193; Baltimore Permanent 
Bldg., etc.,;Soc. v. Smith, 54 Md.. 187, 
39 Am.R. 374. 


N.Y.—wNorthridge v. Moore, 23 N.E. 
570, 118 N.Y. 419; Goldberg v. Mc- 
Cord, 229 N.Y.S. 761, 224 App.Div. 262 
{rev on other grounds 166 N.E. 793, 


251 N.Y. 28]; Hochstein v. Vander- 
veer Crossings, 134 N.Y.S. 950, 150 
App.Div. 118; Maupai v. Jackson, 


124 N.Y.S. 220, 189 App.Div. 524 [aff 
118 N.Y.S. 513, 64.Misc. 407]; Klim 
v. Sachs, 92 N.Y.S. 107, 102 App.Div. 
44; Ellis v. Salomon, 67 N.Y.S. 1025, 
57 App.Div. 118; Schwimmer v. Roth, 
182) N.YIS 912) °111 %Mises'6545> Carre 
v. Dooley, 43 N.Y.S. 399, 19 Misc. 553; 
Zorn v. McParland, 28 N.Y.S. 485, 8 
Misc. 126 [aff 32 N.Y.S. 770, 11 Misc. 
555 (aff 50 N.E. 1123, 155 N.Y. 684)]; 
Reid v. Johnson, 121 N.Y.S. 750. See 
People v. New York Bldg., ete., 82 N. 
BE. 184, 189 N.Y. 233 (recognizing 
rule); Wetmore v. Bruce, 23 N.E. 303, 
118 N.Y. 319 (recovery of expenses 
incurred in examination of title and 
auctioneer’s fees upheld); 
Morgan, «GeNeXea 34125 


agp ae v. Heisler, 12 Pa.Super. 


Va.—Davis v. Buery, 114 S.B. 773, 
115 S.E. 527, 134 Va. 322; Matthews 
gna Prade, 107 S.E. 795, 130 Va. 


[a] Rule applied where the con- 
tract expressly gave time fer examin- 
ing abstracts of title. Davis v. 


Bigler v. 


Buery, 114 S.E. 773, 115 S.B. 527, 134 


Va. 322 


[b] Particular expenses.—(1i) At- 
torney’s fees for examining title were 
recoverable. Davis v. Buery, 114 S.E. 
773, 115. S,E. 9527, 184 ‘Va. 3220) 8G) 
The fact that the purchaser employs 
a title company to search the title 
does not prevent him from employ- 


. 


ing an attorney for the same purpose | 


when such employment is not unrea- 
sonable in view of the facts. Maupai 
v. Jackson, 124 N.Y.S. 220, 139 App. 
rege 524 [aff 118 N.Y.S. 513, 64 Misc. 


[c] In New Jersey (1) specific 
provision has been made by L. (1915) 
p 316 for the recovery of the reason- 
able expenses of examining the title 
and making survey, in an action for 
breach of contract. See Rabinowitz 
v. Debow, 138 A. 891, 104 N.J.Law 62 
(citing statute). (2) It seems that 
prior to such statute the amount of 
expenditures for investigating title 
could not be recovered. Mangonaro 
v. Karl, 87 A. 94, 84 N.J.Law 408. 


5 om Eberz v. Heisler, 12 Pa.Super. 
31. Klim v. Sachs, 92 N.Y.S. 107, 


102 App.Div. 44; Reid v. Johnson, 121 
N.Y.S. 750. 


32. Threlkeld v. Fitzhugh, 2 Leigh 
(29 Va.) 451. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1704] 


paid or is clearly liable to pay to his evictor.? §o, 
of the purchaser to recover for the 
expenses of removing from the land on the fail- 
ure of the vendor to perform a parol contract to con- 
Among other expenses 
for which recovery has been denied are commis- 
sions paid to a broker for services in procuring the 
expenses of taking possession or of com- 
mencing the cultivation of the land, although the 
purchaser entered pursuant to and under the terms 
of the contract,?* and the amount of an architect’s 
the value of time oe- 
cupied in advertising and developing the property 
While the right to re- 
cover for improvements made, or for the increased 
such improvements, *° 
has been denied in some cases, it has been held or 
recognized that recovery may be had for improve- 
ments where, under an agreement with the vendor, 
the purchaser took possession for 


also, the right 
vey has been recognized.°4 


contract,?5 


fee.37 So, also, recovery for 


for resale has been denied.®8 


value of the premises due to 


making such improvements,‘' or 


33. Threlkeld vy. Fitzhugh, supra. 


34 Swayne vy. Swayne, 19 Pa.Su- 
per. 160. 

35. Empire Realty Corp. v. Sayre, 
95 N.Y.S. 371, 107 App.Div. 415. 

36. Peters v. McKeon, 4 Den. (N. 
Y.) 546. See Kaufmann vy. Kirker, 22 
Pa.Super. 201 (counsel fees paid by 
the purchaser in a previous suit in 
equity by the vendor for specific per- 
formance of a contract for the ex- 
change of property were not recoy- 
erable). 

37. Prentice v. Townsend, 127 N. 
Y.S. 1006, 143 App.Div. 151; Cham- 
berlain vy. Brady, 49 N.Y.Super. 484. 

[a] Thus, even though the pur- 
chaser was entitled to a return of a 
part of the price if he should build 
a house within a year, he could not, 
on the vendor’s failing to give good 
title, recover expenses incurred in 
employing an architect to prepare 
plans, although the vendor knew of 
the employment, an_ expenditure by 
the purchaser while uncertain about 
the title not being generally recoyv- 
erable from the vendor on rejection of 
the title. Prentice v. Townsend, 127 
N.Y.S. 1006, 143 App.Div. 151. 


38. Davis v. Buery, 114 S.E. 773, 
TVS eS.H. 2527, 134 Wa. 329) 


39. Cloud v. Whitlow, 6 La.Ann. 
743; Cartin v. Hammond, 24 P. 627, 
10 Mont. 1; Gerbert v. Congregation 
of Sons of Abraham, 35 A. 1121, 59 
N.J.Law 160, 59 Am.S.R. 578, 69 L. 
R.A, 764; Walton v. Meeks, 23 N.E. 
HTS 120" N.Y. 19) 8 EARSA.* 79; ) * See 
Lindley v. Lukin, 1 Blackf. (Ind. ) 
266 (no recovery for improvements 
made subsequent to time cause of ac- 
tion accrued); Prentice v. Townsend, 
127 N.Y.S. 1006, 143 App.Div. 151 
(apparently recognizing rule); Ryder 
v. Wall, 62 N.Y.S. 343, 47 App.Div. 
182 [rev 29 Misc. 377, 60 N.Y.S. 535]. 


[a] Where contract was silent as 
to possession and no provision to en- 
ter was given by the vendor, the pur- 
chaser could not recover the value 
of improvements made by him, as 
damages in an action for a breach of 
the contract. Cartin v. Hammond, 
24 P. 627, 10 Mont. 1. 

[b] Where, without request of 
vendor and before the purchaser had 
exercised his option contained in a 
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for the enhanced 
value of the property resulting from reasonable 
and necessary improvements which were made in 
reliance on, and which were contemplated by, the 
contract.4* Where the items recoverable in cases 


Deductions. 


the purpose of 


lease, the purchaser had erected 
buildings on the land, the right to 
recover for such buildings was de- 
nied. Gerbert v. Congregation of 
Sons of Abraham, 35 A. 1121, 59 N.J. 
ih 160, 59 Am.S.R. 578, 69 L.R.A. 


40. Walton v. Meeks, 23 N.E. 1115, 
120 N.Y. 79, 8 L.R.A. 79, 


41. Reid -v. Johnson, 121 N.Y.S. 
750. See Gibert v. Peteler, 38 N.Y. 
165, 97 Am.D. 785 (where recovery for 
improvements made by the purchas- 
er aS required by the contract was 
upheld); Harris v. Harris, 70 Pa. 170 
(where the right to recover for im- 
provements in an action for damages 
for breach of a parol contract to con- 
vey was recognized). 


42. Crawford v. Smith, 219 P. 855, 
127 Wash. 77. See White v. Harvey, 
157 N.W. 152, 175 Iowa 213 (apparent- 
ly recognizing rule); Breja v. Pryne, 
64 N.W. 669, 94 Iowa 755 (compensa- 
tion for purchaser’s work on premises 
awarded); Snarski vy. Washington 
State Colonization Co., 101 P. 839, 53 
Wash. 221 (where right to recover for 
reasonable value of improvements 
was recognized). 


[a] Illustrations.—(1) Where a 
contract for the sale of land was 
breached because the deed under 
which the vendors held was deter- 
mined to be a mortgage, and purchas- 
ers claimed recovery for improve- 
ments made by them, and it appeared 
that the expenditures made were rea- 
sonably necessary to make the prem- 
ises Suitable as a home, and enhanc- 
ed the value of the property to the 
amount of the sum total of such ex- 
penditures, the expenditures were re- 
coverable as being for “improve- 
ments” and not for “repairs.” Craw- 
ford v. Smith, 219 P. 855, 127 Wash. 
hide (2) In such case recovery of 
payments made and expenditures for 
improvements by the purchasers un- 
der the contract could not be defeat- 
ed on the ground that they knew the 
facts and expended their money at 
their peril, where vendors had war- 
ranted the title and the purchasers 
were unable to deny the vendors’ 
claim that the purchasers comply 
with their contract until the decision 
in regard to the deed had been made 
final. Crawford v. Smith, supra. 


In general inter 
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of want of bad faith are fixed by statute, such stat- 
ate controls in determining whether recovery may 
be had for a particular 
curred in examining title and preparing necessary 
papers have been regarded as special damages. 


expenditure.*® Expenses in- 


Deductions from the amount recoy- 
erable by the purehaser, which are contemplated 
by the contract, 
purchaser has been in possession of the property, 
the propriety of: deducting 
paid a reasonable rental value has been recognized. 


should be made,*® and, where the 


from the purchase prree 


On what items interest allowable, and computation. 
est on the purchase money paid is 
recoverable*’ and should be calculated from the time 
of payment to the time of recovery,*® and, in gen- 
eral, where no purchase money 
interest prior to verdict is recoverable.49 
that tender of the 
chase money paid may prevent the running of inter- 
est on such portion, 
In some jurisdictions interest 
decree on money expended by the purchaser as an 
attorney’s fees in the examination of the title to the 
lands is not allowable,°1 but interest may accrue 


has been paid, no 
In order 
return of a portion of the pur- 


such tender must be kept good.5” 


prior to verdict or 


43. Willard yv. Smith, 87 P. 613, 34 
Mont. 494, 


_taj]_) Amount expended in obtaining 

title from third person.—In Montana, 
under Civ. Code § 4306, recovery for 
an amount expended in obtaining ti- 
tle from a third person has been de- 
nied in the absence of bad faith on 
the part of the vendor. Willard v. 
Smith, 87 P. 613, 34 Mont. 494, 


44. See case infra this note. 


[a] In California damages due to 
expenses in examining the title and 
preparing necessary papers, which 
may be recovered under the express 
terms of Code Civ. Proc, § 3306, are 
special damages. Moore vy. Freder- 
icks, 141 P. 1049, 24 Cal.App. 536. 


45. Wolfson y. Haddan, 294 P, 772, 
110 Cal.App. 573. 


[a] Share of losses sustained in 
Operating property.—Under a con- 
tract for the conveyance of a frac- 
tional interest in a ranch which was 
to be operated on shares under the 
Supervision of the vendor, the pur- 
chaser to share the profits or losses, 
a deduction for the purchaser’s pro- 
portionate share of the losses in op- 
erating the land was proper. Woif- 


son v. Haddan, 294 Pp, 772, 110 Cal. 
App. 573. é 

46. Crawford y. Smith, 219 P. 855, 
127 Wash. 77. 

47. See cases Supra notes 16, 21. 

48. TIowa.—Sawyer y., Warner, 36 
Iowa 533. 

Ky.—Herndon vy. Venable, 7 Dana 
371; Triplett v. Gill, 7 J.J.Marsh. 438; 


Need v. Kreigbaum, 5 J.J.Marsh, 309. 

La.—Burrows vy. Peirce, 6 La.Ann. 
297. 

Tex.—Neill v. Watson, 39 Tex. 375. 

Va.—Boston vy. De Jarnette, 151 S§, 
E. 146, 153 Va. 591. 

Wash.—Marsh vy. 
239, 15 Wash. 282. 

49. Boston v. De Jarnette, 151 Ss. 
E. 146, 153 Va. 591. 

50. Davis v. Buery, 114 S.B, 
LL6, SB 627, 9134 Vaso 

Keeping tender good in general see 
Tender §§ 61-65. 

51. Davis v. Buery, 114 S.R. 
115 S.B. 527, 134 Va. 822. 


Cavanaugh, 46 P, 


7738, 


T78, 
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on such item after judgment.®? 


{§ 1705] bb. Bad Faith, Willful Disregard of 
Contract, and Knowingly Contracting beyond Pow- 
Where the vendor acts in bad faith or in 
willful disregard of the contract in failing or re- 
fusing to convey, the purchaser’s recovery is not 
limited to the purchase money paid with interest 


er.°° 


52, Davis v. Buery, supra. 


53. Measure of damages for loss 
of bargain see infra §§ 1707-1716. 


54, Fla.—tLiberis v. Carmeris, 146 
So. 220; Key y. Alexander, 108 So. 
883, 91 Fla. 975; Sanford v. Cloud, 17 
Bla. 1533: ! 


Ilowa.—Sweem v. Steele, 5 lowa 352; 
Foley v. McKeegan, 4 Iowa 1, 66 Am. 
D. 107. See White v. Harvey, 157 N. 
W. 152, 175 Iowa 213 (apparently rec- 
ognizing rule). 

Ky.—Stephenson vy. Harrison, 3 
at ang Wilson v. Hendrix, 13 Ky. 
te de 


Md.—Horner v. Beasley, 65 A. 820, 
105 Md. 193; Hartsock v. Mort, 25 A. 
303, 76 Md. 281. 


Mich.— Hammond v. Hannin, 21 
Mich. 374, 4 Am.R. 490. See Bugajski 
v. Siwka, 166 N.W. 8638, 200 Mich. 
415 (where the right to recover sub- 
stantial damages was recognized). 


N.Y.—Sloan v. Baird, 56 N.E. 752, 
162 ONS. 232729 Pumpelly: “vo Phelps, 
40 N.Y. 59, 100 Am.D. 4638; Bush v. 
Cole, 28 N.Y. 261,. 84 Am.D. 343; 
Bulkley v. Rouken Glen, Inc., 226 N. 
Y.S. 544, 222 App.Div. 570 [aff 162 
N.E. 560, 248 N.Y. 647]; Rosenberg v. 


Haggerty, 125 N.Y.S. 979, 141 App. 
Div. 73; Empire Realty Corp. v. 
Sayre, 95 N.Y.S. 371, 107 App.Div. 


415; Wohlfarth v. Chamberlain, 14 
Daly 178, 6 N.Y.St. 207; Schwimmer 
v. Roth, 182 N.Y.S. 12, 111 Misc. 654; 
Schorr v. Gewirz, 79 N.Y.S. 134, 39 
Mise. 186; Baldwin v. Munn, 2 Wend. 
399, 20 Am.D. 627. See Katz v. Hen- 
ing, 66 N.Y.S. 530, 32 Misc. 672. 


Va.—Matthews v. La Prade, 130 S. 
E. 788, 144 Va. 795; Wilson v. Spen- 
cer, 11 Leigh (38 Va.) 261 (271). See 
Davis v. Buery, 114 S.E. 773, 115 S.E. 
527, 134 Va. 322 (apparently recog- 
nizing rule). 


Wash.—Herbert v. Hillman, 96 P. 
837, 50 Wash. 83; Munson v. McGreg- 
or, 94 P. 1085, 49 Wash. 276. 


W.Va.—Mooring v. Warnock, 
S.E. 732, 95 W.Va. 539. 


-Wis.—Lommen vy. Danaher, 161 N. 
Ww. 14, 165 Wis. 15; Maxon v. Gates, 
116 N.W. 758, 186 Wis. 270; Muen- 
chow v. Roberts, 46 N.W. 802, 77 Wis. 
520. 

{a] In Kansas (1) the right to re- 
cover compensatory damages in case 
of the vendor’s bad faith or wrong- 
ful refusal to convey has been rec- 
ognized (McAdam v. Leak, 208 P. 569, 
111 Kan. 704; Tracy v. Gunn, 29 Kan. 
508), (2) without definitely recogniz- 
ing that the vendor’s good faith would 
- prevent the award of such damages 
(McAdam v. Leak, supra; Tracy v. 
Gunn, supra). (3) Where the vendor 
contracts to convey, and, after pay- 
ment of certain installments, conveys 
to a third person, who can be com- 
pelled to perform the contract, none 
of the amounts paid the vendor, or 
the value of the first purchaser’s per- 
manent improvements, or increase in 
value of property, can be recovered 
from the vendor, unless there is a 
rescission of contract. Boothe v. 
Dailey, 173 P. 283, 103 Kan. 255. (4) 
For a discussion of the rule and the 
cases in Kansas see McAdam vy. Leak, 
supra. 
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and expenses, but he is also entitled to compensa- 


[b] Im Pennsylvania (1) a dis- 
tinction has been made between writ- 
ten and parol contracts in respect of 
matters which will permit the recov- 
ery of substantial damages for loss of 
bargain. See Seidlke v. Bradley, 142 
A. 914, 298 Pa. 379, 68 A.L.R. 134. (2) 
Whatever confusion there is in the 
cases in that state comes from failure 
to observe the distinction. Seidlke 
v. Bradley, supra. (3) Where, under 
a written contract, the vendor is guil- 
ty of collusion, tort, artifice, and 
fraud to escape from the effects of a 
bad bargain, damages for loss of the 
bargain are recoverable. Bitner v. 
Brough, 11 Pa. 127, 2 Am.L.J.N.S. 90. 
See Stephens v. Barnes, 32 Pa.Super. 
385; Eberz v. Heisler, 12 Pa.Super. 
388 (both cases apparently recogniz- 
ing rule). (4) So it has been stated 
that any unjustified failure by the 
vendor to perform a written contract 
entitles the purchaser to substantial 
damages for loss of bargain (Seidlke 
v. Bradley, supra [overr Haney v. 
Hatfield, 88 A. 680, 241 Pa. 413]. But 
see Glasse v. Stewart, 32 Pa.Super. 
385 [where in this connection the 
court did not make the distinction be- 
tween written and parol contracts]), 
(5) whether or not such failure is 
fraudulent (Seidlke v. Bradley, su- 
pra). (6) Thus fraud in the making 
of a written contract is not necessary 
in order to permit recovery of Sub- 
stantial damages. Seidlke v. Brad- 
ley, supra [overr Orr v. Greiner, 98 

./ 951, 254 Pa. 308; Haney v. Hat- 
field, 88 A. 680, 241 Pa. 413, and Glasse 
v. Stewart, supra]. (7) It seems, 
however, that such fraud is sufficient 
to warrant the grant of substantial 
damages for loss of bargain. See 
Vernam v. Wilson, 31 Pa.Super. 257. 
(8) In the case of a parol contract, 
in order to permit the recovery of 
substantial damages, the existence of 
fraud by the vendor in obtaining or 
making the contract is both necessary 
(Seidlke v. Bradley, supra; Rineer v. 
Collins, 27 A. 28, 156 Pa. 342; Thomp- 
son v. Sheplar, 72 Pa. 160; Harris v. 
Harris, 70 Pa. 170; McNair v. Comp- 
ton, 85 Pa. 23) (9) and _ sufficient 
(Seidlke v. Bradley, supra; Thomp- 
son v. Sheplar, supra. See McNair v. 
Compton, supra [apparently recog- 
nizing rule]). (10) Failure or refusal 
to eonvey under a parol contract is 
not such a fraud as will permit a 
recovery of damages for loss of bar- 
gain. Seidlke v. Bradley, supra; Ri- 
neer v. Collins, 27 A. 28, 156 Pa. 342; 
Thompson vy. Sheplar, supra; Harris 
vV.. Harris, 70 —Pa. 1703" Swayne! vi 
Swayne, 19 Pa.Super. 160. (11) A like 
rule applies where the vendor under 
such a contract puts it out of his 
power to convey by selling to anoth- 
er. Rineer v. Collins, supra. (12) The 
allowance of damages for loss of bar- 
gain, on the ground that refusal to 
perform a parol contract is in itself 
a fraud, would in most cases amount 
to an annulment of the statute of 
frauds. Seidlke v. Bradley, 142 A. 
QL4 SS 2030 ete si0o 0 ATS Phot. 
Thompson vy. Sheplar, supra; Harris 
v. Harris, supra. (13) Measure of 
recovery where vendor acted in good 
faith see supra § 1705 note 19 [a]. 


[c] Bad faith not shown.—Dey- 
isees contracting to sell land devised 
were not guilty of misconduct after 


taking to transfer title,* 
refuses to convey,°® or disables himself from convey- 


tion for his actual loss, or, as it is sometimes ex- 
pressed, damages for the loss of his bargain,®* as, 
for example, where the vendor acts in bad faith 
in entering into the contract or originally under- 


rm 


> willfully and arbitrarily 


the making of the contract in igno- 
rance of a pending action in ejectment 
against their testator, so as to render 
them liable for substantial damages, 
because they did not in haste offer © 
themselves as defendants in eject- 
ment, and hazard an immediate trial, 
and because they resisted the effort of 
plaintiff in ejectment to subject them 
to litigation, notwithstanding the 
promise of the purchaser to await the 
issue in the ejectment action. Rosen- 
berguyv. Hagerty, L25INoY.S. 99 lope ae 
App.Div. 73. 

[d] Conveyance of land in fraud 
of rights of prior grantee.—Where, 
after land conveyed by deed was so 
recorded as not to constitute con- 
structive notice, the grantee was en- 
titled to recover compensation for the 
actual loss based on the enhanced 
value of the land, resulting from the 
vendor’s subsequent conveyance to a 
third person in fraud of the rights of 
the prior grantee. Burdick v. Sey- 
mour, 39 Iowa 452. 


55. Schorr v. Gewirz, 79 N.Y.S. 134, 
39 Misc. 186. See Conley v. David- 
son, 291 P. 489, 35 N.M. 173 (where 
the court expressly reserved the 
question as to whether the good-faith 
rule applies in New Mexico but ex- 
pressed the view that such rule, 
which prevents the recovery of sub- 
stantial damages for loss of bargain, 
requires good faith in entering into 


the contract as well as thereafter); 


Davis.v. Buery, 114 S.E. 778, 115 Sih. 
527, 1384 Va. 322 (apparently recogniz- 
ing rule). i 
56. Cal.—Morgan v. 
Cal. 434, 
Fla.—Liberis v. Carmeris, 146 So. 
220; Key v. Alexander, 108 So. 883, 91 


Stearns, 40 


ae 975; Sanford v. Cloud) V7 bias 

lowa.—Sawyer v. Hawthorne, 158 
N.W. 665, 178 Iowa 407; Yokum v. 
McBride, 8 N.W. 795, 56 Iowa 139; 


Sweem v. Steele, 5 Iowa 352; Foley 
Vv. McKeegan, 4 Iowa 1, 66 Am.D. 107. 
See White v. Harvey, 157 N.W. 152, 
175 Iowa 2138 (right to recover for loss 
of bargain recognized). 

Ky.—Crenshaw v. Williams, 231 S. 
W. 45, 191 Ky. 559; 48 A.L.R. 5 (dic= 
tum). See Gordon v. Wanless, 21 S.W. 
(2a) 815, 231 Ky. 498 (apparently 
recognizing rule); Whitworth v. Pool, 
96 S.W. 880 (where the right to re- 
cover substantial damages was recog- 
nized). 

Md.—Hartsock v. Mort, 25 A. 303, 
76 Md. 281. See Cannell v. McClean, 
6 Nhs 297 (apparently recognizing 
rule). 


Mecnpyci sing v. Atkinson, 21 Mich. 


N.J.—Rabinowitz v. Debow, 138 A. 
891, 104 N.J.Law 62; Brown vy. Hon- 
niss, 58 A. 86, 70 N.J.Law 260 [aff 
68 A. 150, 74 N.J.Liaw 501]; Cohen v. 
Cyzam Realty Co., 1380 A. 440, 3 NJ. 
Misc. 1028. 

N.Y.—Margraf v. Muir, 57 N.Y. 155; 
Bulkley v. Rouken Glen, Inc., 226 N.Y. 
S. 544, 222 App.Div. 570 [aff 162 N.E. 
560, 248 N.Y. 647]; Goodman vy. Wolf, 
88 N.Y.S. 934, 95 App.Div. 522; Wohl- 
farth v. Chamberlain, 6 N.Y.St. 207, 
14 Daly 178; Schwimmer y. Roth, 182 
N.Y.S. 12, 111 Mise. 654; Schorr v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ing*? by conveying or selling to another.®8 <A like tracted beyond his power.*® In some jurisdictions 
rule has been recognized or applied where the ven- | the rule prevails by statute.®1 


dor has acted fraudulently®® or has knowingly con- Property owned by, or subject to interest of, third 


Gewirz, 79 N.Y.S. 134, 39 Misc. 186. 
See Cuff v. Dorland, 57 N.Y. 560 [rev 
55 Barb. 481, and rev in part 50 Barb. 
438]; Mack vy. Patchin, 42 N.Y. TUS al 
Am.R. 506 [aff 29 How.Pr. 20, Sheld. 
67] (per Earl, C. J.); Marsh v. John- 
ston, 109 N.Y.S. 1106, 125 App.Div. 597 
[aff 89 N.E. 1104, 196 N.Y. 511]; Gros- 
so v. Sporer, 206 N.Y.S. 227, 123 Misc. 
796 (last two cases apparently recog- 
nizing rule); Robbins v. Clock, 112 
N.Y.S. 246, 59 Misc. 289. Compare 
Stanton v. Miller, 14 Hun 383 {aff 79 
N.Y. 620] (as to what constitutes 
wrongful refusal to convey). 


Tex.—Matthewson v. Fluhman, 
(Commn.App.) 41 S.W.(2d) 204 [rev 
(Civ.App.) 24 S.W.(2d) 751]; Garcia 
v. Yzaguirre, (Commn.App.) 213 S.W. 
236 [rev (Civ.App.) 172 S.W. 139]: 
Spencer y. Davis, (Civ.App.) 298 S. 
W. 443; Spaulding v. Smith, (Civ. 
App.) 169 S.W. 627; Dobson v. Zim- 
merman, 118 S.W. 236, 55 Tex.Civ. App. 
394; Roberts v. McFadden, 74 S.W. 
105, 32 Tex.Civ.App. 47. 


Wash.—Cade v. Brown, 25 P. 457, 
1 Wash. 401. 


W.Va.—Mooring v. Warnock, 121 S. 
E. 732, 95 W.Va. 539; Mullen v. Cook, 
71 S.E. 566, 69 W.Va. 456. 


Wis.—McLennan vy. Church, 158 N. 
W. 73, 163 Wis. 411. 

See Davis v. Buery, 114 S.E. 173,115 
S.B. 527, (134 “Va. 322 (apparently 
recognizing rule). 


[a] Unreasonable refusal to rem- 
edy defects.—(1) The right to re- 
cover substantial damages for loss of 
bargain has been recognized where it 
is in the power of the vendor to rem- 
edy a defect in his title, and he refus- 
es or neglects to do so (Margraf v. 
Muir, 57 N.Y. 155; Wohlfarth v. Cham- 
berlain, 14 Daly 178, 6 N.Y.St. 207 
[where the vendor was guilty of bad 
faith]. See Mack v. Patchin, 42 N.Y. 
167, 1 Am.R. 506 [aff 29 How.Pr. 20, 
Sheld, 677 (per Earl, C. Je) ie G2), lor. 
where the vendor has refused to incur 
Such reasonable expenses as would 
enable him to fulfill his contract 
(Margraf v. Muir, supra. See Mack 
v. Patchin, supra [per Earl, C. J.]). 


(b] Other illustrations.—(1) The 
rule was applied where the evidence 
showed that the vendor decided not to 
go through with the transaction be- 
cause he had not made a good bar- 
gain and that he gave as an excuse his 
wife’s refusal to join in the deed. 
Key v. Alexander, 108 So. 883, 91 Fla. 
975. (2) The vendor, who repudiated 
the contract before procuring deeds 
correcting an erroneous description 
of the land, and stating thereafter 
that his wife would not execute a 
deed, was guilty of bad faith, enti- 
tling the purchaser to recover the val- 
ue of his bargain. lLiberis v. Carmer- 
is, (Fla.) 146 So. 220. 


57. Ela.—Key v. Alexander, 108 So. 
883, 91 Fla. 975; Sanford vy. Cloud, 17 
Fla. 533. 


Ky.—Crenshaw vy. Williams, 231 S. 
W. 45, 191 Ky. 559, 48 A.L.R. 5 (dic- 
tum). 


Tex.—Phillips v. Herndon, 14 S.w. 
857, 78 Tex. 378, 22 Am.S.R. 59 [dist 
Hall v. York, 22 Tex. 641]; Matthew- 
son v. Fluhman, (Commn.App.) 41 S. 
W.(2d) 204 [rev (Civ.App.) 24 S.W. 
(2d) 751, and cit Cyc]; Garcia v. 
Yzaguirre, (Commn.App.) 213 S.Ww. 
236 [rev (Civ.App.) 112 S.W. 139]. 


Va.—Wilson vy. Spencer, 11 Leigh 
(38 Va:) 261 (271). See Davis ‘v. 


Buery, 114 S.E. 773, 115 Sib Dan ded 
Via. 322 (apparently recognizing rule). 

Wis.—McFarlane v. Dixon, 187 N.W. 
671, 176 Wis. 652, 48 A.L.R. 1. 


58. Iowa.—Foley v. McKeegan, 4 
Iowa 1, 66 Am.D. i07. 


Tex.—Roberts v. McFadden, 74 S.W. 
105, 32 Tex.Civ.App. 47. 


Va.—Wilson vy. Spencer, 11 Leigh 
(8 Va.) 261 (271). 


Wash.—Cade vy. Brown, 25 P. 457, 
1 Wash. 401. 


W.Va.—Mullen vy. Cook, 71 S.E. 566, 
69 W.Va. 450. 


Wis.—McFarlane y. Dixon, 187 N. 
W. 671, 176 Wis. 652, 48 A.L.R. 1. 


See Bierds y. More, 9 N.Y.St. 721. 


59. Foley vy. McKeegan, 4 Iowa 1, 
66 Am.D. 107; Margraf v. Muir, 57 N. 
Wi 155; Bulkley v. Rouken Glen, Inc., 
226 N.Y.S. 544, 229 App.Div. 570 [aff 
162 N.E. 560, 248 N.Y. 647]; Empire 
Realty Corp. v. Sayre 95 INiy.Ss371, 
107 App.Div. 415; Schwimmer vy. Roth, 
182 N.Y.S. 12, 111 Misc. 654; Palm- 
er-Marcy Lumber Co. v. Osband, 177 
N.Y.S. 539, 108 Misc. 313; Schorr v. 
Gewirz, 79 N.Y.S. 134, 39 Misc. 186; 
Fletcher y. Butler, 4 N.Y.S. 930; Goff 
v. Hawks, 5 J.J.Marsh. (Ky.) 341; 
Dobson y. Zimmerman, 118 S.W. 236, 
55 Tex.Civ.App. 394. 


[a] Fraud not shown.—W here 
land had been devised to a named 
devisee during her life and after her 
death to her children, the vendor’s 
failure to disclose to the purchaser 
the condition of the title, to refer 
the purchaser to the will by which the 
land had been devised, which was of 
record, and to inform the purchaser 
that the court had held that there was 
yet a possibility of the devisee bear- 
ing children, was not such fraud as to 
entitle the purchaser, on the ven- 
dor’s breach of contract to convey 
because of inability to give good title, 
to recover damages for loss of his 
bargain. Crenshaw v. Williams, 231 
S.W. 45, 191 Ky. 559, 48 A.IL.R. 5. 


60. Margraf v. Muir, 57 N.Y. 155; 
Pumpelly vy. Phelps, 40 N.Y. 59, 100 
Am.D. 463 [aff 43 Barb. 469}; Bulkley 
v. Rouken Glen, Inc., 226 N.Y.S. 544, 
222 App.Div. 570 [aff 162 N.E. 560, 
248 N.Y. 647]; Schwimmer v. Roth, 
182-N.Y.S. 12, 111 Misc. 654. 


[a] Particular agreements.—(1) 
Purchaser could recover damages for 
loss of bargain, where the vendor 
contracted beyond his power in viola- 
tion of known restriction. Bulkley v. 
Rouken Glen, Inc., 226 N.Y.S. 544, 222 
App.Div. 570 [aff 162 N.E. 560, 248 
N.Y. 647]. (2) Purchaser could re- 
cover damages for loss of bargain on 
breach of the vendor’s representation 
that a road through the property was 
dedicated, and that the purchaser 
might connect with such road. ' Bulk- 
ley v. Rouken Glen, Inc., supra. 


61. See statutory provisions; and 
Doriocourt v. Lacroix, 29 La.Ann. 286 
(construing and applying statute). 


[a] In California Civ. Code § 3306 
(1) providing that the measure of 
damages in case of bad faith, in ad- 
dition to the recevery of the purchase 
price paid and the expense of exam- 
ining the title and preparing the nec- 
essary papers, with interest, is the 
difference between the price paid and 
the value of the land at the time of 
the breach with expenses in preparing 
to enter on the land, has been con- 
strued or applied on various occasions. 


See Smith y. Bangham, 104 P. 689, 156 
Cal. 359, 28 L.R.A.N.S. 522: Yates v. 
James, 26 P. 1073, 89 Cal. 474; Kiger 
v. McCarthy Co., 101 P. 928, 10 Cal. 
App. 308. (2) “To our mind the code 
provisions have added nothing to the 
law already established when it is 
declared that in case only of bad faith 
on the part of the vendor damages 
may be recovered because of profits 
which might have accrued to the pur- 
chaser.” Shaw v. Union Escrow & 
Realty Co., 200 P. 25, 27, 53 Cal. App. 
66. (3) In order to constitute bad 
faith within the meaning of such code 
provision it is not necessary that 
it should appear that the vendor’s 
refusal to complete the transaction 
should be caused by some prospective 
gain to himself. Shaw y. Union Es- 
crow & Realty Co., supra. (4) Where 
the vendor’s breach of contract was 
willful and occurred in the light of 
all the facts, the cise was one of bad 
faith within the meaning of the 
code provision (Haight v. Marin Mu- 
nicipal Water Dist., 284 P. 926, 208 
Cal. 753; Johnson v. Schimpf, 239 P. 
401, 197 Cal. 48; Clark v. Yocum, 48 
P2498, 1167'@al, 515), (5) especially 
where, in addition to the willful re- 
fusal to convey, it appeared that the 
purchaser purchased from a third per- 
son certain buildings on the land, on 
the faith of the vendor’s promise to’ 
convey when such purchase should be 
made (Johnson v., Schimpf, supra). 
(6) The vendor's refusal to convey 
is sufficient to render the case one of 
bad faith where such refusal is in- 
Guced by the fact that through neg- 
ligence he has put it out of his power 
to fulfill the obligations of the con- 
tract. Shaw v. Union Escrow & Re- 
alty Co., supra. (7) Where there 
are no allegations of bad faith, no 
damages alleged are to be deemed 
based on bad faith within the meaning 
of the code provision. Moore v. Fred- 
erick s* al/41nnr: 1049, 24 Cal.App. 536. 
(8) Finding of existence of bad faith 
justified see Kaufman v. Bell, 265 
P. 317, 89 Cal-App.. 610. (9) Finding 
of want of bad faith justified see Mc- 
Rae v. Ross, 148 P. 215, 170 Cal. 74. 
(10) Evidence as to bad faith see pas- 
sim supra §§ 1689-1692. 


[b] In Montana (1) Rev. Codes 8 
6054, declaring the measure of dam- 
ages In an action for breach of an 
agreement to convey an estate in real 
property, and authorizing a recovery 
of additional damages and expenses 
properly incurred in preparing to en- 
ter upon the land in case of bad faith, 
applies to an agreement to convey an 
equitable as well as a legal estate, 
and hence applies to a transfer of 
land certificates entitling the holder 
to patent state land. Ross v. Saylor, 
104 P. 864, 39 Mont. 559. (2) Sums 
expended by the purchaser in remov- 
ing his family upon the land from 
another state, and other sums for 
counsel fees and costs in defending 
an action against him brought hy de- 
fendant’s prior grantee, are “expens- 
es properly incurred in preparing tu 
enter upon the land” within such stat- 
ute. toss v. Saylor, supra. 


[ec] In South Dakota, under Rey. 
Civ. Code § 2298, in case of bad faith 
the difference between the price 
agreed to be paid and the value of 
the land agreed to be conveyed, at 
th time of the breach, and expenses 
properly incurred in preparing to en- 
ter upon the land, is the proper meas- 
ure of damages. Dal y. Iischer, 107 
N.W. 6384, 20°S.D, 426. 
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person. °®? 


For other cases dealing with meas- 
ure of damages for loss of bargain 
under statutes see passim infra §§ 
1707-1716. 


62. Vendor’s ignorance of defect 
in title see supra § 1704. 


63. Key v. Alexander, 108 So. 883, 
91 Fla. 975; Puterbaugh v. Puter- 
baugh, 34 N.E. 611, 33 N.E. 808, 7 Ind. 
App. 280; Marsh v. Johnson, 109 N.Y. 
S. 1106, 125 App.Div. 597: Laff 89 N.E. 
1104, 196 N.Y. 511]; Grosso v. Sporer, 
P20 GRIN, Yass 22 Tbs MrSC.0i7 9165, ae 
Farlane v. Dixon, 187 N.W. 671, 176 
Wis. 652, 48 A.L.R. 1; Lommen v. 
Danaher, 161 N.W. 14, 165 Wis. 15; 
McLennan v. Church, 158 N.W. 73, 163 
Wis. 411; Arentsen v. Moreland, 99 
“N.W. 790, 122 Wis. 167, 106 Am.S.R. 
951, 65 L.R.A. 973, 2 Ann.Cas. 628 and 
note. See Liberis v. Carmeris, (Fla.) 
146 So. 220; Sanford v. Cloud, 17 Fla. 
533; Bucuss v. Schuler, 286 N.W. 908, 
254 Mich. 690 (all three cases appar- 
ently recognizing rule); McAdam v. 
Leak, 208 P. 569, 111 Kan. 704 (right 
“:to recover substantial damages rec- 
ognized); Mack v. Patchin, 42 N.Y. 
167, 1 Am.R. 506 [aff 29 How.Pr. 20, 
Sheld. 67] (recognizing rule); Dun- 
shee v. Geoghegan, 25 P. 731, 7 Utah 
113 (right to recover for loss of bar- 
gain recognized). 


[a] Knowledge on part of pur- 
chaser of the vendor’s want of title 
has been regarded as immaterial. 
Arentsen v. Moreland, 99 N.W. 790, 122 
Wisk 16% 106 Am:S Re 951.765 RA. 
973, 2 Ann.Cas. 628 and note. See 
Marsh’ ‘v.* Johnson, 109 “N.Y.S." 1106, 
125 App.Div. 597 [aff 89 N.E. 1104, 
196 N.Y. 511] (apparently recognizing 
rule). Compare Margraf v. Muth, 57 
N.Y. 155 (where the right to substan- 
tial damages for loss of bargain was 
denied in a case in’ which the pur- 
chaser knew that the vendor did not 
have title and the vendor, although 
he knew of the want of title, did not 
know that there was an outstanding 
tax title). 


[b] In Iowa (1) the rule has been 
recognized. Foley v. McKeegan, 4 
Sowa eG Arn. OTe s C2) ube has 
been laid down that, where the ven- 
dor knew, or should have known, that 
he could not convey because of want 
of title, damages for loss of bargain 
are recoverable (Cullumber y. Winter, 
134 N.W. 601, 154 Iowa 263; Conner v. 
Baxter, 99 N.W. 726, 124 Iowa 227. 
Compare Jewel v. Norris, 62 N.W. 740, 
94 Iowa 241), (3) except where the 
purchaser had knowledge of such 
want of title (Cullumber v. Winter, 
supra; Egbert v. Pratt, 102 N.W. 786, 
126 Iowa 727; Sawyer v. Warner, 36 
Iowa 533. See Donner v. Reden- 
baugh, 16 N.W. 127, 61 Iowa 269; 
Sweem v. Steele, 10 Iowa 374 [appar- 
ently recognizing rule]), (4) or, in 
the exercise of ordinary care, should 
have had such knowledge (Cullumber 
v. Winter, supra). (5) Compare cas- 
es supra this note [a]. 


{c] In Louisiana a vendor who 
contracted to sell property for which 
he himself held a contract of pur- 
chase has been held liable for the 
profit which the purchaser lost on a 
contract for the resale of the property 


© 


According to some cases, the fact that 
the vendor knew when he contracted to sell that he 
did not have title to the property,®* or that he knew 
that it was necessary to obtain the consent,** con- 
veyance,®® or joinder in conveyanee,°® of a third per- 
son in order to comply with the contract may be 
sufficient to permit the purchaser to recover for his 
actual loss or loss of bargain, at least where, when 
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chaser.®8 


by such purchaser, where such vendor 
was not able to complete the sale by 
him because his vendor refused to 
complete. Rosenberg y. Derbes, 115 
So. 637, 165 La. 407 (where Brunot, J. 
relied on Rey. Civ. Code §§ 1930, 1934). 

64. Pumpelly v. Phelps, 40 N.Y. 59, 
100) cAm- Di 9463." [atl 435 Barb. 469s 
Matthews v. La Prade, 130 S.B. 788, 


144 Va. 795; Greer v. Doriot, 120 S. 
By, 291,137 Va. 589: 
[a] Thus, if the vendor, at the 


time he entered into an unconditional 
land sale contract, knew that he could 
not convey the title which he con- 
tracted to convey unless he obtained 
the consent of a third person, which 
at the time he had no right to compel, 
he cannot escape compensatory dam- 
ages for loss of bargain by showing 
that the lawful act of the third per- 
son in refusing to consent prevented 
performance. Greer v. Doriot, 120 S. 
H. 291, 137 Va. 589. 


65. Greer v. Doriot, supra. 


66. Fla.—Key v. Alexander, 108 So. 
883, 91 Fla. 975. 


Ind.—Puterbaugh vy. Puterbaugh, 34 
N.E. 611, 33 N.E. 808, 7 Ind.App. 280. 


N.Y.—Timby v. Kinsey, 18 Hun 255. 


Va.—Matthews v. La Prade, 130 S.E. 
788, 144 Vai 795. 


W.Va.—Stone v. Kaufman, 107 S.E. 
295, 88 W.Va. 588. 


See also Conley v. Davidson, 291 P. 
489, 35 N.M. 173 (where, however, the 
court expressly reserved the question 
as to whether the good-faith rule ap- 
plies in New Mexico). 


[a] Necessity for joinder by ven- 
dor’s wife.—(1) The rule has been 
recognized or applied where the ven- 
dor’s inability or refusal to convey 
was based on the refusal of his wife 
to join in the conveyance. Key v. 
Alexander, 108 So. 8838, 91 Fla. 975; 
Puterbaugh vy. Puterbaugh, 34 N.E. 
611, 33 N.. 808, 7 Ind.App. 280; Tim- 
byoev. Winsey,) 18 tlun sen...) 255; 
Stone v. Kaufman, 107 S.E. 295, 88 W. 
Va. 588. See Liberis v. Carmeris, 
(Fla.) 146 So. 220 (apparently recog- 
nizing rule). (2) Where one con- 
tracts to sell and convey his land to 
another with covenants of general 
warranty and free from encumbranc- 
es, knowing that his ability to comply 
therewith depends on the contingen- 
ey of his wife’s joining with him in 
the deed, he thereby represents to the 
purchaser that she will join with him 
in the deed, and, if she fails to do so, 
such representation amounts to fraud 
and misrepresentation, and renders 
him liable to the purchaser for com- 
pensatory damages and not merely for 
nominal damages. Stone v. Kaufman, 
supra. (3) The fact that the pur- 
chaser also knew that the wife’s 
joinder in the deed was necessary 
has ‘been regarded as immaterial. 
Stone v. Kaufman, supra. 


67. Greer v. Doriot, 120 S.E. 291, 
137 Va; 589. 


68. Puterbaugh y. Puterbaugh, 34 
IN. EL 611, 33 INL, S08; 07) IndsApp, 2810; 
Pumpelly v. Phelps, 100 Am.D. 463, 
40 N.Y. 59; Grosso v. Sporer, 206 N.Y. 
S. 227, 123 Misc. 796; Matthews v. La 


[§ 1705 


the contraet was made, the vendor had no power to 
compel action by such third person in furtherance 
of the contract,*? even though the vendor may actu- 
ally have acted in good faith and believed that he 
would be able to procure a good title for the pur- 
In other jurisdictions, the fact that the 
vendor knew when the contract was made that he 
had no title,°® or that it would be necessary to pro- 


Prade, 130 S.E. 788, 144 Va. 795. 


69. Potts v. Moran’s Ex’rs, 32 S.W. 
(2d) 534, 236 Ky. 28. See Crenshaw 
v. Williams, 231 S.W. 45, 191 Ky. 559, 
48 A.L.R. 5 (substantial damages not 
recoverable); Gerbert v. Congrega- 
tion of the Sons of Abraham, 35 A. 
1121, 59 N.J.Law 160, 59 Am.S.R. 578, 
69 L.R.A. 764 [overr Drake v. Baker, 
34 N.J.Law 358] (where the right to 
recover substantial damages was de- 
nied). 

[a]. In California (1) it was not 
bad faith, under Civ. Code § 3306, 
relating to damages in case of bad 
faith of the vendor, for the vendors 
to enter into the contract after hay- 
ing made arrangements to secure title 
to the land they agreed to convey. 
Hamaker v. Bryan, 172 P. 391, 178 Cal. 
128. But see Kiger v. McCarthy Co., - 
LOL P., 9283107, Cal. App..308_ (thestact 
that title was in another tended to 
show bad faith within the meaning of 
the code provision). (2) Nor did a 
few days’ delay by the vendors in se- 
curing title to the land constitute bad 
faith, within the code meaning of 
such code provision. Hamaker v. 
Bryan, supra. (3) Good faith of ven- 
dor in generai see supra § 1704. 


[b] In Texas (1) while every man 
who sells land that does not belong 
to him commits a fraud unless there 
are additional circumstances of fraud, 
and special damages resulting to the 
purchaser, the measure of damages is 
only the purchase money and interest. 
Hall v. York, 22 Tex. 641; Dobson y. 
Zimmerman, 118 S.W. 236, 55 Tex.Civ. 
App. 394. (2) So the fact that the 
vendor knows that he has no title is 
not such fraud as will entitle the pur- 
chaser to recover damages in excess 
of the purchase money paid (Dobson 
v. Zimmerman, supra), (3) and it is 
immaterial what the parties had in 
mind, when they contracted, respect- 
ing the making of a perfect title (Dob- 
son v. Zimmerman, supra). (4) As 
sometimes stated, a purchaser who 
contracts to purchase land from one 
who has no title can, in the absence 
of fraud, recover only the amount paid 
on the contract, if any (Garcia v. Yza- 
guirre, (Commn.App.) 213 S.W. 236 
[rev (Civ.App.) 172 S.W. 139]; Kelly 
v. Simon, (Civ.App.) 262 S.W. 202; 
Armstrong v. James, (Civ.App.) 220 S. 
W. 420; Vaughn vy. Farmers’ & Mer- 
chants’ Nat. Bank of Alvord, 126 S.W. 
690, 59 Tex.Civ.App. 880; Clifton) v. 
Charles, (Civ.App.) 116 S.W. 120. See 
Foster v. Hoff, 47 S.W. 899, 19 Tex. 
Civ.App. 405 [recovery of purchase 
price paid with interest and for the 
value of improvements upheld]), (5) 
with interest from the date of pay- 
ment (Vaughn v. Farmers’ & Mer- 
chants’ Nat. Bank of Alvord, supra; 
Clifton v. Charles, supra), (6) and 
such special damages as the purchaser 
may allege and prove (Garcia v. Yza- 
guirre, (Commn.App.) 213 S.W. 236 
[rev (Civ.App.) 172 S.W. 139]; Vaughn 
v. Farmers’ & Merchants’ Nat. Bank 
of Alvord, supra; Clifton v. Charles. 
supra), (7) not including the loss of 
bargain (Garcia v. Yzaguirre, supra; 
Kelly _v. Simon, (Civ.App.) 262 S.W. 
202; Henderson v. Jones, (Civ.App.) 
227 S.W. 736; Armstrong vy. James, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cure the consent or conveyance of another whom | a breach of contract to convey real property ;7* and, 
the vendor is without power to compel,’° is not of | whatever the cause of the vendor’s failure or refusal 
itself, in case of breach, such fraud or bad faith as | to convey, the purchaser is usually entitled to re- 
will entitle the purchaser to substantial damages for | cover substantial damages for the loss of his bar- 
loss of his bargain. gain,‘* and this rule is not varied by the fact that 


[§ 1706] (c) Rule Not Dependent on Vendor’s | the vendor, through unanticipated causes which he 
Good or Bad Faith.”1_ In some jurisdictions a rule | Could not control, although acting in good faith, was 
similar to that which governs the award of dam- | Wable to convey.7® 
ages for a breach of contract to transfer personal. [§ 1707] c. Measure of Damages for Loss of Bar- 
property’? is applied in determining the damages for gain and Recovery for Additional Items**—(1) In 


(Civ.App.) 220 S.W. 420; Hahl & Co. v. 
West, 129 S.W. 876, 61 Tex.Civ.App. 
431; Vaughn vy. Farmers’ & Mer- 
chants’ Nat. Bank of Alvord, 126 S.W. 
690, 59 Tex.Civ.App. 380); (8) and, 
if he has not paid the purchase mon- 
ey, then he is confined to his special 
damages, pleaded and proved (Hahl 

Co. v. West, supra; Vaughn v. 
Farmers’ & Merchants’ Nat. Bank of 
Alvord, supra; Clifton v. Charles, 
(Civ.App.) 116 S.W. 120). (9) For 
another case in which the right of 
the purchaser to recover the purchase 
price paid with interest was recog- 
nized where the vendor sold land to 
which he did not have title see Wheel- 
er v. Styles, 28 Tex. 240. (10) Good 
are of vendor in general see supra 

1704. 


70. Potts v. Moran’s Ex’rs, 32 S. 
W.(2d) 534, 236 Ky. 28; Seymour v. 
Jaffe, 138 P. 276, 78 Wash. 1s 


[a] Necessity for joinder by ven- 
dor’s wife.—(1) The view has been 
taken that substantial damages for 
loss of bargain are not recoverable 
where the breach of contract results 
from the refusal of the vendor’s wife 
to join in the conveyance, in the ab- 
sence of fraud affecting the transac- 
tion (Potts v. Moran’s Ex’rs, 32 S.W. 
(2d) 534, 2386 Ky. 28; Burk v. Sher- 
rill, 80 Pa. 413, 21 Am.R. 105, 1 Chest. 
Co. 361. But see Drake v.- Baker, 34 
N.J.Law 3858 [overr Gerbert v. Con- 
gregation of Sons of Abraham, 35 A. 
1121, 59 N.J.Law 160, 59 Am.S.R. 578, 
69 L.R.A. 764] [where the right to 
recover substantial damages was rec- 
egnized]; Krebs v. Popp, 94 S.W. 
115, 42 Tex.Civ.App. 346 [purchaser 
could recover damages for breach 
where the vendor’s wife refused to 
join in conveyance of homestead]), 
(2) that is, active or positive fraud 
(Potts v. Moran’s Ex’rs, supra). 


[b] Authority of vendor to con- 
tract.— Where a person acting in good 
faith contracted for the sale of prem- 
ises in the belief that he had the au- 
thority to do so from the persons in- 
terested therein, some of whom re- 
fused to join in a conveyance, the 
purchaser was not entitled to damages 
for the loss of his bargain. Seymour 
v. Jaffe, 138 P. 276, 78 Wash. 1. 


[ec] In California (1) under Civ. 
Code § 3306, allowing the recovery of 
substantial damages in case of bad 
faith, if the failure to convey is 
caused by the refusal of the vendor’s 
wife to join in the deed, the vendor 
being willing to convey, there is no 
bad faith, and it is improper to allow 
as damages the increase in value of 
the property. Yates v. James, 26 P. 
1073, 89 Cal. 474. (2) Where, how- 
ever, the vendor and his wife were 
joint tenants and he made no effort to 
obtain her consent to the agreement 
and had no right to believe that she 
would join in the sale, there was a 
sufficient showing of bad faith. Kauf- 
man v. Bell, 265 P. 317, 89 Cal.App. 
610. (3) Evidence as to bad faith 
see passim supra §§ 1689-1692. 


71. Amount fixed by parties see 
infra § 1717. 


72. Damages for failure of seller 


apparently depreciated in value and 
ao ees personal property see Sales 


an agreement to refund the purchase 
price was alleged). 


[a] In Mlinois (1) the right to re- 
cover for loss of bargain has fre- 
quently been recognized. Dady v. 
Condit, 58 N.E. 900, 188 Ill. 234 [rev 
87 Ill.App. 250]; Plummer vy. Rigdon, 
78 Ill. 222, 20-Am.R. 261;, Gale v. 
Dean, 20 Ill. 320; McKee vy. Brandon, 
3 Ill. 339; Buckmaster v. Grundy, 2 
Ill. 810; Sanderson y. Read, 75. Ill. 
App. 190; Bangs vy. Paullin, 37 Il. 
App. 465. See Bangs v. Paullin, 37 
Ill. App. 465 (damages may be more 
or less than the part of the purchase 
money paid, depending on whether 
the purchaser had a good bargain). 
(2) At Teast some of the cases, how- 
ever, in which the rule has been réc- 
ognized or applied have been either 
cases in which the vendor had under- 
taken to convey lands to or in which 
a third person, to the vendor’s knowl- 
edge, had title or an interest (Gale v. 
Dean, 20 Ill. 320), (3) or cases in 
which the vendor had willfully re- 
fused to convey (Sanderson: y. Read, 
75 Ill.App. 190). (4) In one case 
in which the right to recover such 
damage was recognized the court said 
that “there being no claim on the part 
of defendant of want of title or other 
disability on his part to make the 
conveyance, the measure of damages 
was the increased value, if any, of the 
premises at the time of the breach 
a ieee above the contract price.” 
Dady v. Condit, 58 N.E. 900, 188 Ill. 
234 [rev 87 Ill.App. 250]. 


[b] Im Missouri (1) the text rule 
appears to have been recognized or 
applied. Matheny vy. Stewart, 17 S.W. 
1014, 108 Mo. 73; Hartzell v. Crumb, 
3 S.W. 59, 90 Mo. 629; Kirkpatrick 
v. Downing, 58 Mo. 32, 17 Am.R. 678; 
Krepp v. St. Louis, ete., R. Co., 72 S. 
W. 479, 99 Mo.App. 94; Terte v. May- 
nard, 48 Mo.App. 463. Compare Dun- 
nica v. Sharp, 7 Mo. 71; Colgan v. 
Sharp, 4 Mo. 263 (allowance of con- 
sideration paid and interest upheld). 
(2) Where a vendor received in part 
payment of the consideration accept- 
ances of a third person, at his own 
risk, for less than their face value on 
account of the doubtful circumstanc- 
es of such third person, in an action 
against the vendor for a breach of his 
covenant to convey, the purchaser 
was entitled to recover the full 
amount expressed on the face of the 
acceptances, and interest thereon. 
Kyle v. Hoyle, 6 Mo. 526. 


75. Doherty v. Dolan, 65 Me. 87, 
20 Am.R. 677; Boyden v. Hill, 85 N. 
E. 413, 198 Mass. 477; Matheny v. 
Stewart, 17 S.W. 1014, 108 Mo. 133 
Hartzell v. Crumb, 3 S.W. 59, 90 Mo. 
629; Terte v. Maynard, 48 Mo.App. 
463; Beck v. Staats, 114 N.W. 633, 
80 Neb. 482, 16 L.R.A.N.S. 768 and 
note. And see cases supra note 74, 


76. Cross references: 

Amount’ fixed by parties see infra § 
alia lire 

Deficiency in quantity see infra § 
1718. 

Delay in performance and withhald- 
ing possession see infra § 1720. 


73. Skaaraas y. Finnegan, 16 N.W. 
456, 31 Minn. 48; Hartzell v. Crumb, 
3 S.W. 59, 90 Mo. 629; Krepp v. St. 
Louis, ete., R. Co., 72 S.W. 479, 99 
wee: 94. See also cases infra note 


74. U.S.—Watkins v. American 
Nat. Bank, 134 F. 36, 67 C.C.A. 110 
[error dism 26 S.Ct. 746, 199 U.S. 599, 
50 L.Ed. 327]. See Hopkins v. Lee, 
6 Wheat. 109, 5 L.Ed. 218; Clark v. 
Belt, 223 F. 573, 188 C.C.A. 1 (in both 
cases, however, an exchange of prop- 
erty was actually involved and there 
was apparently a refusal to convey). 


Ga.—Irwin v. Askew, 74 Ga. 581. 


Me.—Doherty v. Dolan, 65 Me. 87, 
20 Am.R. 677; Warren v. Wheeler, 
re vas 484; Hill v. Hobart, 16 Me. 


Minn.—Vallentyne v. Immigration 
Land Co., 103 N.W. 1028, 95 Minn. 195, 
5 Ann.Cas. 212; Fleckten v. Spicer, 
65 N.W. 926, 63 Minn. 454; Skaaraas 
v. Finnegan, 16 N.W. 456, 31 Minn. 
48. 


Neb.—Beetem v. Follmer, 127 N.W. 
858, 87 Neb. 514; Anderson v. Ohnout- 
ka, 121 N.W. 577, 84 Neb. 517; Seaver 
v. Hall, 70 N.W. 378, 50 Neb. 878, 72 
N.W. 217, 52 Neb. 316. See Beck v. 
Staats, 114 N.W. 633, 80 Neb. 482, 16 
L.R.A.N.S. 768 (where damages for 
loss of bargain were recoverable in a 
case in which the vendor knew that 
he had only an undivided interest). 
See Hamaker v. Cooms, 23 So. 655, 117 
Ala. 603 (where the right to recover 
substantial damages was recogniz- 
ed); Snodgrass v. Reynolds, 79 Ala. 
452, 58 Am.R. 601 (to the effect that 
the rule that, where the vendor is 
unable to make title, but is guilty of 
no fraud or wrongful misconduct, the 
purchaser can recover only the pur- 
chase money paid with interest does 
not apply to executory sales of land); 
Wells v. Abernathy, 5 Conn. 222 
(where, however, an exchange of 
property was actually involved); Ad- 
ams v. North American Ins. Co., 96 
N.E. 1094, 210 Mass. 550 (where real 
property contracted to be sold was 
attached before conveyance as the 
property of the vendor, the attach- 
ment constituted a breach of the con- 
tract for which the vendor would be 
liable in an amount at least equal to 
the value of the property); Atwood 
v. Walker, 61 N.E. 58, 179 Mass. 514 
(apparently recognizing the distinc- 
tion between Massachusetts and New 
York rules, but applying the rule in 
New York where the contract was 
made); Nichols v. Freeman, 33 N.C. 
99 (where substantial damages were 
recoverable) ; Shaw  v. £Wilkins’ 
Adm’r, 8 Humphr. (Tenn.) 647, 49 
Am.D. 692 (value of land at time of 
breach is measure of damages); 
Johnson v. McMullin, 21 P. 701, 3 
Wyo. 237, 4 L.R.A. 670 and note 
(where the right to recover for loss 
of bargain was recognized). But see 
Wolcott v. Dwight, 2 Day (Conn.) 
405; Smith v. Pitkin, 2 Root (Conn.) 
46 (where, however, the property had 
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General. Where it is established that a purchaser is 
entitled to substantial damages by reason of the 
vendor’s failure or refusal to convey, whether un- 
der one or the other of the above rules,77 in general 
the measure of damages is based on the actual in- 
jury which the purchaser has sustained by the ven- 
dor’s breach of contract,’® together with the return 
of the purchase money which he has paid,?® with in- 
terest from the date of payment,®° except, according 
to some cases, where the purebaser has had posses- 
sion and use of the premises.*! In some eases it has 
been said that the value of the bargain at the time 
of the breach,®? with interest from that time,®? is 
recoverable. According to some cases, in addition 
to general damages for loss of bargain, the pur- 
chaser is entitled to recover special damages** which 
are the natural and proximate result of the vendor’s 
breach of contract?® and are such as the parties 
might reasonably contemplate;*® but special dam- 
ages are not recoverable in the absence of a show- 
ing that the cireumstances, by reason of which the 
purchaser claims such damages, can be reasonably 
supposed to have been within the contemplation of 
the parties when the contract was made and that 
the knowledge was brought home to the parties un- 
der such circumstances that it may reasonably be sup- 
posed that the contract was entered into with the 
special condition attached.** 
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[§§ 1707-1708 


Failure to enter into contract in accordance with 
option. According to some cases, there is a dis- 
tinction between the rule of damages applicable to 
a breach of option to enter into a contract to convey 
and that applicable to a breach of a contract to 
convey after such contract has been entered into;*® 
for breach of the option to enter into a contract, the 
measure of damages is the value of the contract®® 
on the date when it should have been executed,°°® 
together with what was paid for the option,®+ and 
not the difference between the contract price and 
the value of the land at the time of the breach.®? 


Interest on money held in readiness. While it 
las been laid down that, where a purchaser under 
a contract for the purchase of land keeps on hand 
the money to pay therefor when the vendor furnishes 
a good title, he is entitled to interest thereon for 
the time he has so kept the money if the vendor 
fails to give a good title,®°? the right of a purchaser 
to recover interest on an amount deposited in a bank 
for payment to the vendor on the day when the 
vendor refused to perform has been denied.®* 


[§ 1708] (2) Value of Land in General. Sub- 
stantial damages for a failure or refusal to convey 
inelude a loss occasioned by a rise in the value of 
the land,°® and ordinarily the measure of damages 
is based on the value of the Jand at the time of the 


In lieu of specific performance see 
Specific Performance § 610. 

Partial failure of title see 
1719. 


infra § 


77. Right to recover for loss of 
bargain see supra §§ 1701-1708. 

78. Ill.—Bangs v. Paullin, 37 Ill. 
App. 465. 


Iowa.—Foley v. McKeegan, 4 Iowa 
1, 66 Am.D. 107. 
Kan.—Tracy v. Gunn, 29 Kan. 508. 


La.—Rosenbery v. Derbes, 115 So. 
637, 165 La. 407. 

Minn.—Vallentyne v. Immigration 
ites (Coys aOEs SNe aRORRy Gis Aine ot 
195, 5 Ann.Cas. 212; Fleckten v. Spi- 
cer, 65 N.W. 926, 63 Minn. 454. 

Mo.—Matheny v. Stewart, 17 S.W. 
1014, 108 Mo. 73. 

Neb.—Beetem v. Follmer, 127 N.W. 
858, 87 Neb. 514; Anderson v. Ohnout- 
kay 121 N. W. 5773784 Neb. 517. 


Wis.—Maxon v. Gates, 116 
758, 1386 Wis. 270. y 

Ont.—Gibson v. Cubitt, 5 U.C.Q.B. 
O3Ss ad, 

See Rowland v. Dowe, 4 N.C. 722, 
6 N.C. 347 (the secial standin of the 
parties has nothing to do with the 
measure of damages). 


[a] Removal of timber by third 
person uxder prior grant.—The meas- 
ure of damages in the case under 
consideration was the difference be- 
tween the value of the land as con- 
tracted to be sold, and its value after 
the removal of certain timber stand- 
ing thereon when the contract was 
made, and which was removed by a 
third person under a prior grant, less 
the unpaid purchase price. Vallen- 
tyne v. Immigration Land Co., 103 N. 
W. 1028, 95 Minn. 195, 5 Ann.Cas. 212. 


79, Ala.—Hawkins v. Merritt, 19 
So. 589, 109 Ala. 261. ; 

Iowa.—Sawyer v. Hawthorne, 158 
N.W. 665, 178 Iowa 407; Breja v 
Pryne, 64 N.W. 669, 94 Iowa 755. 

Mich.—Bartlett v. Smith, 109 N.W 


N.W. 


260, 146 Mich. 188, 117 Am.S.R. 625. 


Mo.—Hartzell v. Crumb, 3 S.W. 59, 
90 Mo. 629. 

Neb.—Cunningham v. Lamb, 163 N. 
W. 149, 101 Neb. 288; Beetem v. Foll- 
mer, 127 N.W. 858, 87 Neb. 514; An- 
derson v. Ohnoutka, 121 N.W. 577, 84 
Neb. 517; Beck v. Staats, 114 N.W. 
633, 80 Neb. 482, 16 L.R.A.N.S. 768 
and note. Compare Seaver v. Hall, 
70 N.W. 378, 50 Neb. 878, 72 N.W. 
217, 52 Neb. 316 (to the effect that, 
where a vendor cannot make title, 
the purchaser may at his election re- 
cover payments of purchase money 
with interest, or damages for the less 
of his bargain). 

N.Y.—Bulkley v. Rouken Glen, inc., 
226 N.Y.S. 544, 222 App.Div. 570 [aff 
162 N.E. 560, 248 N.Y. 647]; Marsh v. 
Johnson, 109 N.Y.S. 1106, 125 App. 
Div. 597 [aff 89 N.B. 1104, 196 N.Y. 
511]; Pringle v. Spaulding, 53 Barb. 
17; Fletcher v. Butler, 4 N.Y.S. 930, 
49 Hun 610; Giannini v. Foster, 196 
N.Y.S. 247, 119 Misc. 343. 

Pa.—Vernam v. Wilson, 31 Pa.Su- 
per. 257. 

Wash.—Herbert v. Hillman, 96 P. 
837, 50 Wash. 88; Munson v. McGreg- 
or, 94 P. 1085, 49 Wash. 276. 

Alta.—Crawford v. Patterson, 1 
Alta.L. 27. 

Compare McCubbin v. Graham, 4 
Kan. 397 (amount actually paid on 
the contract, as well as the amount 
yet due, should be considered in de- 
termining the damages). 


[a] Principal and interest paid on 
the contract are recoverable. Beetem 
v. Follmer, 127 N.W. 858, 87 Neb. 514; 
Anderson v. Ohnoutka, 121 N.W. 577, 
84 Neb. 517. 

80. Hawkins v. Merritt, 19 So. 589, 
109 Ala. 261; Lancoure v. Dupre, 55 
N.W. 129, 53 Minn. 301; Anderson v. 
Ohnoutka, 121 N.W. 577, 84 Neb. 517; 
Giannini v. Foster, 196 N.Y.S. 247, 119 


Mise. 343. See Bulkley v. Rouken 
Glen, Inc., 226 N.Y.S. 544, 222 Apn. 
Div. 570 [aff 162 N.E. 560, 248 N.Y. 


547] (apparently recognizing rule). 


81. Krepp v. St. Louis, etc., R. Co., 
72 S.W. 479, 99 Mo.App. 94. 

Deductions of rental value see in- 
fra § 1716. y 


82. Liberis v. Carmeris, (Fla.) 146 
So. 220; Key v. Alexander, 108 So. 
883, 91 Fla. 975. 


83. Key v. Alexander, supra. 


84 Greer v. Doriot, 120 S.B. 291, 
137 Va. 589. 


&5. Culler v. Hydrick, 160 S.B. 731, 
IGZISH Or aby 

86. Schatzinger Cons. Realty Co. 
v. Stonehill, 19 Ohio Cir.Ct.N.S. 403. 

87. Caple v. Crane, 13 Ohio App. 
317; Schatzinger Cons. Realty Co. v. 
Stonehill, 19 Ohio Cir.Ct.N.S. 403. 


€8& Boyd v. De Lancey, 45 N.Y.S. 
693, 17 App.Div. 567. 


89. Boyd v. De lLancey, supra; 
Bender v. Schatzkin, 96 N.Y.S. 208, 48 
Misc. 637. See Naylor v. Parker, 
(Tex.Civ.App.) 139 S.W. 93 (loss: of 
profits on resale were recoverable). 


[a] In absence of proof of value, 
only nominal damages are recover- 
ahle. Boyd v. De Lancey, 45 N.Y.S. 
693, 17 App.Div. 567. 


_[b] Basis of valuation.—In an ac- 

tion on such a contract, a witness’ 
basis of valuation was erroneous, 
where it depended on his estimate of 
the value of the land, although he 
knew of no sales, and on the rise in 
value of property subsequent to the 
time when the contract should have 
been executed. Bender v. Schatzkin, 
96 N.Y.S. 203, 48 Misc. 6387. 


90. Bender vy. Schatzkin, supra. 

91. Boyd v. De Lancey, 45 N.Y.S. 
693, 17 App.Div. 567. 

$2. Boyd v. De Lancey, supra. 


93. Kennedy vy. Koopman, 65 S.W. 
1020, 166 Mo. 87. 


94. Francis vy. Brown, 145 P. 750, 
22 Wyo. 528. 
$5. Yokum v. McBride, 8 N.W. 795, 


56 Iowa 139; Sweem v. Steele, 5 Iowa 
352; Munro v. Hoeschen, 7 Sask.L. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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breach of the contract,®°® such as 
conveyance should have been 
cording to some cases, 


less than the contract price.° 


265. 


[a] If value of land is less than 
consideration paid, the measure of the 
purchaser’s damages is the value of 
the consideration. Yokum y. Mce- 
Bride, 8 N.W. 795, 56 Iowa 139. Com- 
pare cases infra § 1709 text and notes 


24-27. 

96. U.S.—Hopkins v. Lee, 6 Wheat, 
109, 5 L.Ed. 218; Letcher v. Woodson, 
15 F.Cas.No. 8,280, 1 Brock, 2192. 


Ala.—Phelan v. Tomlin, 51 So. 382, 
164 Ala. 383; Hamaker v. Coons, 23 
So. 655, 117 Ala. 603: Eads v. Mur- 
phy, 52 Ala. 520; Whiteside vy. Jen- 
nings, 19 Ala. 784. 


pos a Wells v. Abernathy, 5 Conn. 


Fla.—Sanford vy. Cloud, 17 Fla. 533. 


age Warren v. Wheeler, 21 Me. 

Md.—Clagett vy. Easterday, 42 Ma. 
617: Marshall v. Haney, 4 Md. 498, 59 
Am.D. 92; Marshall v. Haney, 9 Gill 
gore /Cannell v. McClean, 6 Harr.&J. 


posse Loomis v. Wadhams, 8 Gray 


Mich.—Way v. Root, 140 N.w. 577, 
174 Mich. 418; Dikeman v. Arnold, 40 
N.W. 42, 71 Mich. 656; Hammond Vv. 
Hannin, 21 Mich. 374, 4 Am.R. 490. 
See Zimmerman vy. Miller, 173 N.W. 
364, 206 Mich. 599 (apparently recog- 
nizing rule). 

Minn.—Donlon y. Evans, 42 N.W. 
472, 40 Minn. 501. 


Miss.—Gridley v. Tucker, Freem. 
209. 

Mo.—Kirkpatrick v. Downing, 58 
Mo. 32, 17 Am.R. 678; Cape Girardeau, 
etc, R. Co. v. Wingerter, 101 S.W. 
1113, 124 Mo.App. 426. 


N.Y.—Brinckerhoff v. Phelps, 24 
Barb. 100. See Clowes v. Hawley, 12 
Johns. 484 (holding, in an action for 
the conversion of a bond, conditioned 
to convey certain land, that the dam- 
ages, if plaintiff was entitled to per- 
formance of the condition, would be 
the value of the land). Compare 
Matthews v. Matthews, 31 N.E. 519, 
133 N.Y. 679, 4 Sily.A. 309 (holding 
that value may not be made the basis 
of damages in an action at law for a 
breach of contract, where the invalid- 
ity of the contrsct is set up as a de- 
fense and the judgment apparently is 
founded on the invalidity of the con- 
tract). 

Or.—Jennings v. Oregon Land Co., 
86° PF 367, 48<Or: 287. 

S.C.—Kean v. Landrum, 52 S.E. 421, 
wae s.C. 556. 


Tenn.—Clarke vy. Locke, 11 Humphr. 
300; Shaw v. Wilkins, 8 Humphr. 647, 
49 Am.D. 692; Bell v. Quarles, 5 Yerg. 
463, 26 Am.D. 280. 


Tex.—Phillips v. Herndon, 14 S.W. 
857, 78 Tex. 378, 22 Am.S.R. 59. See 
Mitchell v. Simons, (Civ.App.) 53 8S. 
W. 76 (since the damages sustained 
by a purchaser whose deed was not 
recorded for being deprived of his 
land by the vendor’s fraudulent con- 
veyance thereof to an innocent pur- 
chaser whose deed was recorded are 
measured by the value of the land at 
the time of sale to such innocent pur- 
chaser, it is error to allow the de- 
frauded purchaser to show a particu- 
lar value the land was to him, or any 
sums he had expended for taxes). 


Va.—Wilson v. Spencer, 11 Leigh 
{38 Va.) 261 (271). 


made,®? whether, ac- 
its value then was more or 
According to some 
cases, where the purchaser has paid the purchase 
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at the time the 


Ont.—Loney y. Oliver, 21 Ont. 89. 


See Mitchell vy. Owen, 127 S.E. 122, 
159 Ga. 690 [rev 121 S.B. 699, 31 Ga. 
App. 649] (recognizing rule): Hilli- 
gas v. Kuns, 124 N.w. 925, 86 Neb. 68, 
26 L.R.A.N.S. 284, 20 Ann.Cas, 1124 
(in an action by a purchaser of land 
against the grantor of such purchas- 
er’s immediate grantor for damages 
caused by such prior grantor’s sub- 
sequent conveyance of the same land 
to another, sounding in tort, the 
measure of plaintiff's damages is the 
value of the land when such pur- 
chaser lost title thereto, less the tax- 
es thereon and whatever he received 
from one holding the subsequent gran- 
tee of the original vendor); Munro 
v. Hoeschen, 7 Sask.L. 265 (apparent- 
ly recognizing rule). 

Compare Burdick vy. Seymour, 39 
Iowa 452 (where the original owner 
conveyed proverty in fraud of the 
rights of a prior grantee of the same 
property whose deed was so recorded 
as not to constitute constructive no- 
tice, such prior grantee was entitled 
to recover the highest value of the 
land at any time between his purchase 
and the commencement of his action): 
Tidrick v. Hart. 213 N.W. 7, 51 S.D. 
236 (measure of damages for failure 
of vendor of farm to convey under 


separate contract interest in an acre 
of land containing an artesian well 
was the value of the interest at the 
time of the contract). 

And see cases infra § 1709 note 12. 

[a] In case of bond for title to be 
made when grants should i-sue, it 
was held that, where the obligor hod 
no title. judgment should be for the 
value of the land at the time of judg- 
ment. Wilson v. Robertson. 30 F.Cas. 
No. 17,830, Brunn. Col. Cas. 109, 1 
Overt. (Tenn.) 464. 


» 97. Ala—Pinkston y. Huie, 9 Ala. 
Zibes 
Ga.—Bryant v. Hambrick, 9 Ga. 133. 
Ill.—Dady v. Condit, 58 N.E. 900, 
188 Ill. 234 [rev 87 Tl.Ann. 250]: 


Plummer v. Rigdon. 78 Tl. 222. 20 Am. 
R. 261; McKee v. Brandon. 3 Tll. 329; 
Buckmaster v. Grundv. 2 Ill. 310: 
Sanderson v. Read, 75 Ill.App. 190. 


Iowa.—Yokum v. McBride, 8 N.W. 
795, 56 Iowa 139; Sweem y. Steele, 5 
Iowa 352; Foley v. McKeegan. 4 Iowa 
1, 66 Am.D. 107; Stewart v. Noble, 1 
Greene 26. 

Ky.—Davis v. Lewis, 
Stephenson y. Harrison, 3 Litt. 170. 
See also Hawlev v. McCall. 4 Ky.L. 
626. Compare Rutledge v. Lawrence, 
1 A.K.Marsh. 396. 


Me.—Doherty v. Dolan, 65 Me. 87, 
20 Am.R. 677; Warren v. Wheeler, 
21 Me. 484. 

Mo.—Kirkpatrick v. Downing, 58 
Mo. 32, 17 Am.R. 678; Krenn v. St. 
Louis, etc., R. Co., 72 S.W. 479, 99 Mo. 
App. 94. 

Ohio.—Dustin v. Newcomer, 8 Ohio 


4 Bibb 456; 


49 

Pa.—Burr vy. Todd, 41 Pa. 206: Cox 
v. Henry, 32 Pa. 18; Rohr v. Kindt, 
3 Watts & S. 563, 39 Am.D. 53. 


Tenn.—Shaw y. Wilkins’ Adm’r, 8 
Humphr. 647, 49 Am.D. 682; Hopkins 
v. Yowell, 5 Yerg. 305; Cock v. Tay- 
lor, 2 Overt. 49, 5 Am.D. 650; Gil- 
laspie v. Hacket, 1 Overt. 295. 


Ont.—Bennett y. Stodgell, 28 Dom. 
L.R. 639, 36 Ont.L. 45, 9 Ont.W.N. 
464; Vallier v. Walsh, 6 U.C.C.P. 459. 
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price,®® where his liability therefor remains and the 
vendor insists on enforcing such liability,! or where 
the consideration flowing from the purchaser is some- 
thing other than money,” the value of the land at 
the time of breach or for performance will deter- 


See Everson vy. Kirtland, 4 Paige 
(N.Y.) 628, 27 Am.D. 91. 


98. Doherty vy. Dolan, 
20 Am.R. 677. 


99. Watkins v. American Nat. Bank 
of Denver, 134 FF. 36, 67 GGA 110 
[error dism 26 S.Ct. 746, 199 U.S. 599, 
50 L.Ed. 327]; Newson v. Harris, 
Dual. (Ga.) 180 (action on bond for 
title). Compare Blemaster v. Rockey, 
200 Ill.App. 320. 


{a] Statutory regulation.—(1) In 
Georgia, under Code § 2949 (Code 
[1914] § 4401), providing that, on a 
breach of a bond for title to land, the 
value of the premises at the time of 
the breach, with interest thereon, 
shall be the measure of damages, if 
the purchaser has paid only a part of 
the purchase money, his measure of 
damages should be a proportionate 
part of the whole value of the land 
at the time of the breach (Gibson vy. 
Carreker, 9 S.B. 124, 82 Ga. 46), (2) 
with interest thereon from the ‘time 
of the breach (see infra note 3 [b]). 


1. Watkins v. American Nat. Bank 
of Denver, 134 F. 36, 67 CCGA. 110 
[error dism 26 S.Ct. 746, 199 U.S. 599, 
5. L.Ed. 327]; Eads v. Murphy, 52 
Ala. 520. 

{a] Thus the measure of damages 
for the total breach of a covenant to 
convey is the value of the land which 
the vendor agreed to convey whenever 
a prima facie liability of the vendee 
to pay it exists, which has not been 
released, abandoned, or adjudicated 
adversely, and which the vendor in- 
sists on enforcing. Watkins v. Ameri- 
can Nat. Bank of Denver, 134 F. 36, 67 
CC.A. 110 Terror dism 26 S.Ct. 746, 199 
U.S. 599, 50 L.Ed. 327]. 


[b] Unpaid purchase money.—In 
an action for breach of a bond for ti- 
tle, the value of the land at the time 
of the breach, with interest, is the 
measure of damages, and nonvayment 
of the purchase money would be con- 
sidered in reduction of damages. 
Eads v. Murphy, 52 Ala. 520. 


2 In re_Beverlyridge Conmoom ry 
(2d) 818; Jennings y. Oregon Land 
Co., 86 P. 367, 48 Or. 287; Combs v. 
Scott, 45 N.W. 532. 76 Wis. 662. See 
Fairchild v. Llewellyn Realty Co., 82 
N.J.Law 423, 82 A. 924: Hinchman v. 
Rutan, 31 N.J.Law 496: Rutan vy. Hop- 
per, 29 N.J.Law 112 (where in all of 
the last three cases the value of the 
land was regarded as the measure of 
damages in cases in which the person 
to whom the land was to be transfer- 
red had performed by transferring 
personal property other than money). 


[a] Services.—Measure of dam- 
ages for breach of contract to convey 
certain specified land in consideration 
of services rendered by the proposed 
grantee was the value of the property 
less the amount of encumbrances 
claimant agreed to pay. In re Rever- 
lyridge Co., 35 F.(2d) 818 (value with- 
out pronvosed imvrovements). See 
Rohr v. Kindt, 3 Watts & S. (Pa.) 563, 
39 Am.D. 53 (recognizing rule). 


{b] Where consideration was set- 
tlement of actions and matters of dif- 
ference between parties, which can- 
not be ascertained in money or values, 
(1) the measure of damages is the 
value of the lands at the time the con- 
veyance should have been made 
(Combs v. Scott, 45 N.W. 532, 76 Wis. 
662), (2) with interest thereon ta the 
time of the trial (see infra note 3 
[d]). 
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mine the amount of recovery for the loss of bargain, 
to which is added, according to some Gases, in- 
terest on such value from the time of breach or for 
performance.* In the ordinary case of breach of 
contract by the vendor, however, it appears that 
usually the measure of damages is stated as the dif- 
ference between the value of the land at the time of 
the breach or for performance and the contract price 
with interest on the difference, and, in addition, 
the purchase money paid;* in some eases the rule 
laid down in this regard is the difference between 
the value of the land at the time of breach or for 
performance and the unpaid purchase price, with 
interest.° In case of breach of an option contract 
the value of the property on the date when the op- 
tion was accepted, and not the date of the offer 
to sell, is to be ascertained.® 


Repudiation by vendor. The date of the repudia- 
tion of the contract by the vendor does not neces- 
sarily govern in determining the date as of which the 
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the contract in advance of the day for performance 
and the purchaser brings his action for damages 
in advance of such date, it has been held that the 
date for fixing the value of the property is the date 
when action is brought,® regardless of subsequent 
changes in value;® in such case the market value 
at the date fixed for performance does not control.?° 


Provision for conveyance of part of tract in case 
of partial payment. Where the contract provides 
for the conveyance of a part of the land, the amount 
determinable by the sum paid, in the event that only 
partial payments are made, the value of the part 
to which the purchaser is entitled based on the 
amount of the total contract price has been taken 
as the measure of recovery.*! 


[§ 1709] (3) Difference between Value of Land 
and Contract Price. Taking the value of the prop- 
erty at the time of the breach or for performance 
as a basis,’* the measure of damages ordinarily is 
the difference between such value and the contract 


value is to be fixed.” 


[ec] Brection of building.—Where 
defendant agreed to convey land to 
plaintiff in consideration of plaintiff's 
erection upon the land of a_ hotel 
building, and plaintiff erected the 
building and defendant refused to 
make a deed, the measure of damages 
was the value of the property at the 
time of the breach, less liens which 
had been allowed by plaintiff to ac- 
crue on the property, and not the cost 
of labor and material which entered 
into the building. Jennings v. Ore- 
gon Land Co., 86 P. 367, 48 Or. 287. 

Damages for breach of contract for 
exchange of property see Exchange 
of Property § 82. 

3. Ala.—Eads v. Murphy, 52 Ala. 
520; Pinkston v. Huie, 9 Ala. 252. 

Fla.—Sanford v. Cloud, 17 Fla. 533. 


ahr se enaenson vy. Read, 75 Ill.App. 
190. 

Minn.—Donlon y. Evans, 
472, 40 Minn. 501. 

N.Y.—Brinckerhoff vi Phelps, 24 
Barb. 100. See Everson vy. Kirtland, 
4 Paige 628, 27 Am.D. 91. 

S.cC.—Kean y. Landrum, 52 S.E. 421, 
72 ‘SiCz.b66: 

Va.— Wilson v. Spencer, 11 Leigh 
(88 Va.) 261 (271) (title bond). 


Wis.—Combs v. Scott, 45 N.W. 532, 
76 Wis. 662. 

See Stephenson y. Harrison, 3 Litt. 
(Ky.) 170 (apparently recognizing 
rule); White v. Street, 2 S.W. 529, 
67 Tex. 177 (interest recoverable). 


Compare Wells v. Abernethy, 5 
Conn. 222 (interest could not be al- 
lowed by way of damages for the 
breach of an agreement to convey 
land with a deed of warranty, until 
demand made, succeeded by defend- 
ant’s nonperformance). 

[a] In Alabama (1) the above rule 
has been recognized in the case of a 
bond for title (Hamaker v. Coons, 23 
So. 565, 117 Ala. 603; Eads v. Murphy, 
52 Ala. 52); (2) also in an action for 
breach of covenant in a bond, that a 
third person should convey (Pinkston 
vy. Huie, 9 Ala. 252). (3) Interest to 
the time of trial was recoverable in 
such case. Eads v. Murphy, supra; 
Pinkston v. Huie, supra. 


[b] In Georgia (1) under Code § 
2949 (Code [1914] § 4401), on a breach 
of a bond for title the value of the 
land at the time of the breach, with 
interest thereon from such time to the 


42 N.W. 


Where the vendor repudiates 


date of the verdict, is, in solido, the 
measure of damages. Gibson v. Car- 
reker, 9 S.E. 124, 82 Ga. 46. (2) If the 
purchaser has paid a part of the pur- 
chase price, interest is allowed on a 
proportionate part of the purchase 
price from the time of the breach. 
Gibson v. Carreker, supra. 

{c] Im Tennessee (1) the above 
rule has been applied or recognized in 
an action for breach of a bond to con- 
vey. Hopkins v. Yowell, 5 Yerg. 305; 
Cock v. Taylor, 2 Overt. 49, 5 Am.D. 
650. See Bell vy. Quarles, 5 Yerg. 463, 
26 Am.D. 280 (interest from com- 
mencement of suit). (2) In an action 
on an unsealed written agreement to 
convey, the view has been taken that 
interest, as such, was hot recoverable, 
but that the jury might perhaps have 
allowed interest, by way of enhancing 
damages, if, under all the circum- 
stances, they had deemed it proper to 
do so. Shaw v. Wilkins, 8 Humphr.* 
647, 49 Am.D. 692. 

[d] Interest to time of trial is re- 
coverable in such case. Combs v. 
Scott, 45 N.W. 532, 76 Wis. 662. 


4 See infra § 1709. 
5. See infra § 1710. 


6. Ronaldson, ete., Co. v. Bynum, 
48 So. 152, 122 La. 687. 


Failure to enter into contract in ac- 
cordance with option see supra § 1707. 


7. Dunn vy. Callahan, 1 Alta.L. 179. 


8 Buechler v. Olson, 189 N.W. 741, 
194 Iowa 245. 


9. Buechler v. Olson, supra. 
10. Buechler y. Olson, supra. 


11. Johnson v. Arcadia Orchards 
Co., 157 PB, 685, 91 Wash. 289. 

[a] Thus the buyer of five acres of 
Jland for two thousand dollars, pay- 
able in installments, with a provision 
that after five years the buyer should 
be entitled to such proportionate part 
as the amount paid bore to the con- 
tract price, but that no fractional part 
of an acre should be conveyed, who 
paid a quarter of the price and also 
a Slight excess, was entitled to recov- 
er, for the vendor’s failure to convey, 
only four hundred dollars damages, 
the value of one acre, together with 
interest. at the legal rate from the 
time of the purchaser’s ceasing to 
pay. Johnson y. Arcadia Orchards 
Coy, Lb Pi635,.9 15 Washo. 


12. See supra § 1708. 
13. U.S.—Hopkins y. Lee, 6 Wheat. 


price,'® with, according to some cases, interest on 


109, 5 L.Mid..218; Clark v.. Belt, 223 
F. 573, 188 C.C.A. 1. Compare Harten 
v. Loffler, 29 S.Ct. 351, 212 U-SS3s@ 
53 L.Ed. 568 [aff 29 App.D.C. 490] 
(where it was said that the measure 
of damages was the difference be- 
tween the purchase price and the mar- 
ket value at the time of the contract 
of sale). 

Ala.—Greenberg v. Ray, 108 So. 385, 
214 Ala. 481. 


Ark.—Kempner v. Cohn, 1 S.W. 869, 
47 Ark. 519, 58 Am.R. 775. 

Del.—Lynam v. Harvey, 108 A. 850, 
12 Del.Ch. 129. 

Ga.—Mobley v. Lott, 56 S.E. 637, 
127 Ga. 572; Brooks y. Miller, 30 S.E. 
630, 1083 Ga. 712; Irwin v. Askew, 74 
Ga. 581. See Mitchell v. Owen, 127 
S.E. 122, 159 Ga. 690 [rev 121 S.E. 699, 
31 Ga.App. 649] (recognizing rule). 

Ill.— Dady v. Condit, 70 N.E. 1088, 
209 Ill. 488 [aff 104 Ill.App. 507]; 
Dady v. Condit, 58 N.E. 900, 188 Ill. 
234 [rev 87 Ill.App. 250]; McMillen v. 
Betz, 224 Ill.App. 117; Adams v. Pen- 
darvis, 217 Tll.App. 535; White v. 
Kiggins, 130 Ill.App. 404. 

Iowa.—Conner y. Baxter, 99 N.W. 
726, 124 Iowa 227. See White v. Har- 
vey, 157 N.W. 152, 175 Iowa 213 (ap- 
parently recognizing rule). 

Kan.—McAdam y. Leak, 208 P. 569, 
111 Kan. 704. 


Ky.—Gordon v. Wanless, 21 S.W. 
(2a) 815, 231 Ky. 498; Jenkins v. 
Hamilton, 154 S.W. 937, 153 Ky. 163. 
Compare Whitworth y. Pool, 96 S.W. 
880, 29 Ky.L. 1104 (computing value 
as of date of contract was not preju- 
dicial to the vendor). 


Me.—Doherty v. Dolan, 65 Me. 87, 
20 Am.R. 677; Lawrence v. Chase, 54 
Ws 196; Robinson y. Heard, 15 Me. 


Md.—Horner v. Beasley, 65 A. 820, 
105 Md. 193. 


Mass.—Boyden vy. Hill, 85 N.E. 413, 
198 Mass. 477; Hallett v. Taylor, 58 
N.B. 154, 177 Mass. 6. 


Mich.—Bucuss v. Schuler, 236 N.W. 
908, 254 Mich. 690; Craine v. Miller, 
215 N.W. 355, 240 Mich. 357; Bugajski 
v. Siwka, 166 N.W. 863, 200 Mich. 415; 
Allen v. Atkinson, 21 Mich. 351. See 
Zimmerman vy. Miller, 173 N.W. 364, 
206 Mich. 599 (apparently recognizing ~ 
rule). 

Minn.—Scheerschmidt y. Smith, 77 
N.W. 34, 74 Minn. 224; Skaaraas v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Finnegan, 16 N.W. 456, 31 Minn. 48. 
See Fleckten vy. Spicer, 65 N.W. 926, 
63 Minn. 454 (difference between pur- 
chase price and value at time of evic- 
tion by a third person was recover- 
able). 

Mo.—Hartzell v. Crumb, 3 S.W. 59, 
90 Mo. 629; Legrotta v. Pittsburgh 
Plate Glass Co., (App.) 220 S.W. 705; 
Haynes v. Connelly, 12 Mo.App. 595. 

Mont.—Willard v. Smith, 87 P. 613, 
34 Mont. 494. 

Neb.—Householder v. Nispel, 195 N. 
W. 932, 111 Neb. 156; Cunningham v. 
Lamb, 168 N.W. 149, 101 Neb. 288; 
Beck v. Staats, 114 N.W. 633, 80 Neb. 
482,16 L.R.A.N.S. 768; Nolde v. Gray, 
102 N.W. 759, 104 N.W. 165, 73 Neb. 
373; Carver v. Taylor, 53 N.W. 386, 
35 Neb. 429. 

N.J.—King v. Ruckman, 24 N.J.Eq. 
298 [aff 24 N.J.lq. 556]. See Drake 
v. Baker, 34 N.J.Law 359 [overr on 
other grounds Gerbert v. Congrega- 
tion of Sons of Abraham, 35 A. 1121, 
59 N.J.Law 160, 59 Am.S.R. 578, 69 L. 
R.A. 764] (apparently recognizing 
rule). 

N.Y.—Sloan v. Baird, 56 N.E. 752, 
162 N.Y. 327; Pumpelly v. Phelps, 40 
IN; Y. 59) 100 Am.D. 463; ‘Marsh Vv. 
Johnston, 109 N.Y.S. 1106, 125 App. 
Div. 597 [aff 89 N.E. 1104, 196 N.Y. 
511]; Goodman v. Wolf, 88 N.Y.S. 934, 
95 App.Div. 522; Boyd v. De Lancey, 
36 N.Y.S. 245, 91 Hun 542; Fletcher 
v. Butler, 4 N.Y.S. 930, 49 Hun 610; 
‘Timby v. Kinsey, 18 Hun 255; Pringle 
v. Spaulding, 53 Barb. 17; Grosso v. 
Sporer, 206 N.Y.S. 227, 123 Misc. 796; 
Giannini v. Foster, 196 N.Y.S. 247, 119 
Misc. 343; Schorr v. Gewirz, 79 N.Y. 
8S. 134, 39 Mise. 186. See Bulkley v. 
Rouken Glen, Inc., 226 N.Y.S. 544, 222 
App.Div. 570 [aff 162 N.E. 560, 248 N. 
Y. 647] (apparently recognizing rule). 


N.C.—Howell v. Pate, 106 S.E. 454, 
181 N.C. 117; Newby v. Atlantic Coast 
Realty Co., 103 S.H. 909, 180 N-G. 51; 
Le Roy v. Jacobosky, 48 S.E. 796, 136 
N.C. 443, 67 L.R.A. 977; Lee v. Rus- 
sell, 30 N.C. 526. 


Ohio.—McCarty v. Lingham, 146 N. 
BH. 64, 111 Ohio St. 551. See Caple v. 
Crane, 13 Ohio App. 317 (apparently 
recognizing rule). Compare Wills v. 
Finesilver, 161 N.E. 228, 27 Ohio App. 
320 (where, however, the caSe was ap- 
parently decided on the theory that 
an action for damages for breach of 
contract did not lie under the cir- 
cumstances). 

R.I.—Barbour v. Nichols, 3 R.I. 187. 

8.C.—Culler v. Hydrick, 160 S.E. 
Tole L62Z5S: C2253; 

S.D.—Dal v. Fischer, 107 N.W. 534, 
20 S.D. 426. 

Tex.—Spencer y. Davis, (Civ.App.) 
298 S.W. 443; Broun v. Shannon, (Civ. 
App.) 290 S.W. 802; Spaulding v. 
Smith, (Civ.App.) 169 S.W. 627; Bow- 
en v. Speer, (Civ.App.) 166 S.W. 1183; 
Tynan v. Dullnig, (Civ.App.) 25 S.W. 
465. 

Utah.—Dunshee vy. Geoghegan, 25 
Pion wewitak 113. 

Va.—Matthews v. LaPrade, 130 S. 
Wi. 788, 144 Va. 795; Greer v. Doriot, 
120 S.E. 291, 137 Va. 589. 

Wash.—Herbert vy. Hillman, 96 P. 
837, 50 Wash. 83; Cade v. Brown, 25 
P. 457, 1 Wash. 401. 

Wis.—Lommen v. Danaher, 161 N. 
W. 14, 165 Wis: 15;. McLennan v. 
Church, 158 N.W. 738, 163 Wis. 411; 
Maxon v. Gates, 116 N.W. 758, 136 
Wis. 270; Muenchow vy. Roberts, 46 
IN. W. 802, 77 Wis. 520; Hall v. Dela- 
plaine, 5 Wis. 206, 68 Am.D. 57. 


Wyo.—Francis v. Brown, 145 P. 
750, 22 Wyo. 528. 

Eng.—Godwin vy. Francis, L. R. 5 
Cres. «295. 
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i Alta.—Dunn y. Callahan, 1 Alta.L. 
79. 


Man.—O’Kelly v. Downie, 15 Dom. 
L.R. 158, 26 West.L.R. 413. 


Ont.—Bennett v. Stodgell, 36 Ont. 
L. 45, 9 Ont.W.N. 464, 28 Dom.L.R. 
639 [mod 9 Ont.W.N. 174]; Loney v. 
Oliver, 21 Ont. 89. 


Sask.—O’Neill v. Drinkle, 1 Sask.L. 
402, 8 West.L.R. 937. 


See Gray v. Greenblatt, 155 A. 707, 
113 Conn. 535 (apparently recogniz- 
ing rule). 


Compare Mooring vy. Warnock, 121 
S.E. 732, 95 W.Va. 539 (in an action 
for breach of an executory contract 
for sale of land, where the breach is 
caused by fraud or misconduct on the 
part of the vendor, the measure of 
damages is the difference between the 
value of the land at the time of the 
contract and its value at the time 
of the breach); Hoisnail v. Shute, 30 
B.C. 189, 62 Dom.L.R. 199 (where, 
pending a suit by the purchaser for 
specific performance, the vendor sold 
the property to an innocent third per- 
son whose deed was registered and an 
assessment of damages apparently 
based on the difference between the 
contract price and the value of the 
land when the purchaser acquired 
knowledge of the sale to such third 
person was approved). 


{a] Tax title—Although a _ tax 
deed fair on its face is, under the 
statute, a marketable title, and after 
the three-year statute has run in its 
favor there is no reason to question 
its validity, still it is a matter of 
common knowledge that a tax title 
is not as acceptable to the ordinary 
purchaser as an original tifle, and it 
is proper for the court, in determin- 
ing the amount of damages for breach 
of a contract to convey lands, to con- 
sider the diminution of the value 
thereof on that account. Maxon y. 
Gates, 116 N.W. 758, 136 Wis. 270. 


{[b] Purchaser of land from hus- 
band and wife jointly may, on her re- 
fusal to join in the deed, reeover the 
difference between the contract price 
and the actual value of the land at 
the time of the breach. Timby v. 
Kinsey, 18 Hun (N.Y.) 255. 


{[c] Incase of breach of agreement 
for exchange of property (1) at val- 
ues to be found by an appraisement, 
plaintiff is entitled to recover the dif- 
ference between the market value of 
his property and the value he would 
have received in exchange. Brigham 
v. Evans, 113 Mass. 538. (2) Dam- 
ages for breach of contract for ex- 
change of property in general see Ex- 
change of Property § 82. 


[d] Value of use of land for the 
period during which the payments 
were to be made cannot be added, for 
such value is an element of the cor- 
rect estimate of the value of the land. 
Muenchow vy. Roberts, 46 N.W. 802, 
77 Wis. 520. 


[e]] Where no part of considera- 
tion has been paid, and the vendor 
having title refuses to convey, the 
measure of damages which the pur- 
chaser is entitled to recover is the 
value of the land at the time the con- 
tract should have been performed, 
less the contract price. McMahan v. 
McMahon, 115 S.E. 293, 122 S.C. 336, 
26 A.L.R., 1295. 


{f] Time when purchaser entitled 
to claim performance.—The measure 
of damages for failure to convey real 
property is the difference between the 
contract price and the value of the 
land at the time the purchaser was 
entitled _to claim performance. Ly- 
nam yv. Harvey, 108 A. 850, 12 Del.Ch. 
129. 

{g] Improvements provided for by 
contract.—(1) Where an owner of a 
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lot agrees to make certain advances 
for its purchase and the construction 
of a building thereon, and to convey 
the property subject to a mortgage 
for such advances, but fraudulently 
refused to carry out the agreement 
after the building had been construct- 
ed, and conveyed the property to an- 
other, the measure of damages was 
the difference, at the time when the 
property was to have been conveyed, 
between the market value of the prop- 
erty with the proposed construction 
and the cost of the property. Palmer- 
Marcy Lumber Co. v. Osband, 177 N. 
Y.S. 539, 108 Misc. 313. (2) In an ac- 
tion for breach of a contract to build 
a house, and convey it and the lot to 
plaintiff, the measure of damages is 
not the difference between the con- 
tract price and the cost of building 
the house, but is the difference be- 
tween the contract price and the mar- 
ket value of the house and lot at the 
time of default, which was at the ex- 
piration of the period after the com- 
pletion of the title within which the 
house could reasonably have been 
built, taking into consideration the 
building conditions generally prevail- 
ing. Phillips & Sager v. Kern, 271 F. 
547, 50 App.D.C. 317. 


{h] Claim for brokerage commis- 
sions by purchaser.—E ven if a broker, 
employed to sell at a fixed price net 
to the seller, had an enforceable con- 
tract for a conveyance to him, he. 
could not recover commissions as 
damages for failure to convey to him, 
as the measure of damages would be 
the difference between the contract 
price and the actual value of the prop- 
erty. Slusher y. Moore, 258 S.W. 946, 
202 Ky. 13. 


[i] Reference to date of breach or 
for performance omitted.—In some 
cases it has been stated that the 
measure of damages is the difference 
between the contract price and the 
value of the property without specifi- 
cally referring to the time as of which 
the value is to be determined. Maku- 
sevich v. Gotta, 139 A. 780, 107 Conn., 
207; Carter v. Schrader, 175 N.W. 329, 
187 Iowa 1245; Sawyer v. Hawthorne, 
158 N.W. 665, 178 Iowa 407; Cohen vy. 
Cyzam Realty Co., 130 A. 440, 3 N.J. 
Misc. 1028; Ackley v. Parsons, 181 
N.Y.S. 116, 190 App.Div. 762; Farley 
v. Secor, 152 N.Y.S. 787, 167 App.Div. 
80; Schorr v. Gewirz, 79 N.Y.S. 134, 
39 Mise. 186; Mard¢otte v. Finn, (R. 
I.) 155 A. 365; Garcia v. Yzaguirre, 
(Tex.Commn.App.) 213 S.W. 236; Mc- 
Rae v. Sutherland, 16 Ont.W.N. 289. 
See Crandall v. Kirk, 185 Ill.App. 460; 
Nostdal v. Morehart, 157 N.W. 584, 
132 Minn. 351 (recognizing rule gen- 
erally); Mack v. Patchin, 42 N.Y. 167, 
1 Am.R. 506 [aff 29 How.Pr. 20, Sheld. 
67] “(er Barlivs.): 


[j] In California (1) under Civ. 
Code § 3306, which provides that, in 
the case of bad faith, there may be 
added to what is otherwise recover- 
able the difference between the price 
agreed to be paid and the value of the 
estate agreed to be conveyed at the 
time of the breach, in case of bad 
faith the measure of damages will be 
the value at the time of the breach if 
such value exceeds the purchase price. 
Clark v. Yocum, 48 P. 498, 116 Cal. 
515. (2) Measure of damages for 
vendor’s failure to make escrow, in 
aecordance with the contract to ‘sell, 
was the difference between agreed 
price and value of property at time 
of breach. Coger yv. Wiltsey, 4 P.(2d) 
302, 117 Cal.App. 652. (3) Under such 
code provision, if the value of the 
land at the time of the breach is less 
than the purchase price, then that 
price will be the measure of damages. 
Clark v. Yocum, supra. (4) For other 
applications of statutery provision 
see Haight v. Marin Municipal Water 
Dist., 284 P. 926, 208 Cal. 753; John- 
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such difference,'* to the date of the judgment.*® 
above rule is subject to variation to suit the situation 
ereated by the fact that partial payment has been 
So the view has been taken that, 
timating damages, the jury may properly consider 
how much has been paid by the purchaser, and how 
much remains to be paid,'* and it has been held or 
recognized that in addition to the above items of 
recovery the purchaser is entitled to the return of 
the purchase money, if any, which has been paid,** 
with interest,1® from the time of payment;*° but 
the right to recover interest on the purchase money 
paid for a period during which the purchaser was 
According to some 
eases, interest on the difference between the value 
and the contract price is not allowable where there 
is not an established market value for the property 
or means accessible to the vendor to ascertain, by 
computation or otherwise, the amount to which the 
purchaser is entitled,?* and recovery for loss of 
interest on money borrowed to complete the pur- 


made.!® 


in possession has been denied.?! 


401, 197 Cal. 
101) P3928, 


son v. Schimpf, 239 P. 
43; Kiger v. McCarthy, 
10 Cal.App. 308. 


{k] In North Dakota the text rule 
has been embodied in a_ statute 
(Comp. L. [1913] § 7151). Merritt v. 


Adams, 151 N.W. 11, 29 N.D. 496. 

14. Ark.—Kempner vy. Cohn, 1 S.W. 
869, 47 Ark. 519, 58 Am.R. 775. 

Conn.—Makusevich v. Gotta, 139 A. 
780, 107 Conn. 207. 

Iowa.—Conner v. Baxter, 99 N.W. 
726, 124 Iowa 227. 

Neb.—Nolde v. Gray, 102 N.W. 759, 
104 N.W. 165, 73 Neb. 373. 

N.C.—Howell v. Pate, 106 S.H. 454, 
ESMIN GC. PL. 

Wis.—Lommen vy. Danaher, 161 N. 
W. 14, 165 Wis. 15; McLennan v. 
Church, 158 N.W. 73, 163 Wis. 411. 

See Bell v. Tucker, 139 S.H. 573, 37 
Ga.App. 254 (allowing interest from 
date of breach was within discretion 
of jury). 

15. McLennan vy. Church, 158 N.W. 
Nios LOSmIW AIS, s401, 

16. McLennan v. Church, supra. 

Recovery of difference between val- 
ue of property and unpaid purchase 
price see infra § 1710. 

17. Hallett v. Taylor, 58 N.E. 154, 
177 Mass. 6. 

18. Ala.—Greenberg v. 108 
So. 385, 214 Ala. 481. 

Ga.—Bell v. Tucker, 139 S.E. 573, 
37 Ga.App. 254 (bond for title). 

Iowa.—Sawyer v. Hawthorne, 158 
N.W. 665, 178 Iowa 407; Conner v. 
Baxter, 99 N.W. 726, 124 Lowa 227. 


Minn.—F'leckten v. Spicer, 65 N.W. 
926, 63 Minn. 4054. 
Mo.—Legrotta v. Pittsburgh Plate 


Ray, 


Glass Co., (App.) 220 S.W. 705. 
Neb.—Householder y. Nispel, 195 
N.W. 932, 111 Neb. 156; Cunningham 


v. Lamb, 163 N.W. 149, 101 Neb. 288; 
Beck v. Staats, 114 N.W. 633, 80 Neb. 
482, 16 L.R.A.N.S. 768 and note. 


N.Y.—Fletcher v. Butler, 4 _N.Y.S. 
930, 49 Hun 610; Schorr v. Gewirz, 
79 'N.Y.S. 134, 39 Misc. 186. Com- 


pare Farley v. Secor, 152 N.Y.S. 787, 
167 App.Div. 80 (damages in lieu of 
specific performance in suit in eq- 
uity, after exercise of option, were 
not the sums paid under the option, 
as such payments were made not as 
part of the purchase price or for the 


Value and the purchase 


Gos; 
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The 


in es- 


purpose of applying thereon, but to 
enable the purchaser to buy at the 
agreed price per acre). 

- N.C.—Howell v. Pate, 106 S.E. 454, 
cae INC elie 

C.—Culler v. Hydrick, 160 S.E. 

231, 162 S.C, 253. 

Wash.—Herbert v. Hillman, 96 P. 
837, 50 Wash. 83. 


Sask.—O’Neill v. Drinkle, 1 Sask. 
L. 402, 8 West.L.R. 937. 

See Cohen v. Cyzam Realty Co., 130 
A. 440, 3 N.J.Misc. 1028 (where it 
was said that the purchaser could re- 
cover for the purchase price paid and 
the difference between the market 
price pro- 
vided by the contract). And see cas- 
es supra § 1707 note 79. 


[a] In California, under Civ. Code 
§ 3306, in a case of bad faith, where 
the purchaser has made a cash pay- 
ment and monthly payments, and in- 
terest on the deferred payments, he 
is entitled, in an action for breach of 
the contract, to judgment for the 
difference in the price of the land and 
its value at the time of the breach, 
the payment made with interest 
thereon, and to interest paid on the 
deferred payments. Kiger v. Mc- 
saa ie Co., 101 BP. 928, 10 Cal-App. 

[b] In North Dakota, in an action 
for damages for failure to convey 
land, under the general rule prescrib- 
ed by Comp. L. (1913) § 7151, pur- 
chase money paid with interest is in- 
cluded in the recovery. Merritt v. 
Adams County Land & Investment 
PDI N VW. Lz NED 38496. 


Fletcher v. Butler, 4 N.Y.S. 
930, 49 Hun 610; Howell v. Pate, 106 
SoBe ha 545 181 NIC 10738 O'Neilhiity: 
Drinkle, 1 Sask.L. 402, 8 West.L.R. 
937. 

20. Schorr vy. 
134, 39 Misc. 186. 


21. Fleckten v. Spicer, 
926, 63 Minn. 454. 


[a] Where purchaser was evicted 
by third person, interest on the in- 
stallments of the» purchase money 
paid only from the date of eviction 
was recoverable. Fleckten v. Spicer, 
65 N.W. 926, 68 Minn. 454. 

22. Sloan v. Baird, 56 N.H. 752, 162 
N.Y. 327, 30 N.Y.Civ.Proc. 361. See 
Lynam v. Harvey, 108 A. 850, 12 Del. 
Ch. 129 (a purchaser recovering dam- 


19. 


Gewirz, 79 N.Y:S: 


65 N.W. 


[§§ 1709-1710 


chase has been denied on the ground that such dam- 
age is too remote and not presumably within the 
contemplation of the parties.** 
is of no greater value on the day of the breach 
than the contract price, the damages for loss of 
bargain are nominal only,?* as, for example, where 
there is no difference between the contract price and 
the value of the land,” 
less than the contract price;® and, where there is 
no evidence of the value of the land except the 
agreed price, which has not been paid, plaintiff can 
recover nominal damages only.?7 ~ 


[§ 1710] (4) Difference between Value of Land 
and Unpaid Purchase Money. 
rule has been stated that, where part of the pur- 
chase money has been paid, the measure of damages 
in an action by the purchaser against the vendor for 
a breach of the contract of sale is the difference be- 
tween the value of the property at the time of the 
breach and the amount of the purchase money that 
remains to be paid,?* with interest thereon from 


Where the property 


5 or where the land is worth 


In some eases the 


ages in an equitable action for the 
vendor’s failure to convey was not en- 
titled to interest except: fron ithe 
date of the decree, since the damages 
were unliquidated until that time and 
the allowance of interest was discre- 
tionary with the chancery court). 


23. Kempner v. Cohn, 1 S.W. 869, 


47 Ark, (519,558: -AmsR. a7 5s 
24. Dady v. Condit, 58 N.E. 900, 
188 Ill. 234 [rev 87 Ill.App. 250]. 


eae case infra § 1708 note 95 
a]. 

25. Brooks v. Miller, 30 S.E. 630, 
103 Ga. 712; Jenkins v. Hamilton, 
154.S.W. 9387, 153 Ky. 168; Doherty 
v. Dolan, 65.Me. 87, 20 Am-R. 6773 
Fletcher v. Butler, 4 N.Y.S. 930. 


26. Doherty v. Dolan, 65 Me. 87, 
20 Am.R. 677; Carver v. Taylor, 53 
N.W. 386, 35 Neb. 429. 

27. Hennershotz v. Gallagher, 
A. 58, 124 Pas 1, 23 Wkly. NG 280: 


28. Ala.—Pearce v. Hubbard, 135 
Son L79, 223 Alay 231 

Ind.—Case v. Wolcott, 33 Ind. 5; 
Puterbaugh v. Puterbaugh, 33 N.E. 
808, 34 N.E. 611, 7 Ind.App. 280. 

Me.—Doherty v. Dolan, 65 Me. 87, 
20 Am.R. 677; Warren v. Wheeler, 
21 Me. 484; Thaxter v. Bradley, 15 
Me. 376. 

Minn.—Finnes v. Selover, 122 N.W. 
174, 108 Minn. 331. 
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Mo.—Kirkpatrick v. Downing, 58 
Mo. 32, 17 Am.R. 678. 
N.Y.—Church v. Bourne, 141 N.Y. 


S. 3833, 79 Misc. 629. 

Te ne v. Freeman, 33 N.C 
Or eee v. Oregon, ete, R. 

Oe 80 P. 482, 46 Or. 374, 7 Ann.Cas. 


Wash.—Williams vy. Hillman Inv. 
Co., 94 P. 653, 48 Wash. 695. 


W.Va.—Mullen vy. Cook, 71 S.E. 566, 
69 W.Va. 456. 


Wis.—Golos v. Worzalla, 190 N.W. 
114, 178 Wis. 414; Brink v. Mitchell, 
116 N.W. 16, 185 Wis. 416 (holding 
that, on breach of a contract to con- 
vey, the proposed purchaser was en- 
titled to the sum, by which the value 
of the land when conveyance was de- 
manded, under an option, exceeded 
the sum due the vendor under the 
agreement). 


Wyo.—Johnson v. McMullin, 21 P. 
701, 3 Wyo. 237, 4°-L.R.A. 670 and 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1710-1712] 


that time.*® So, also, the difference between the 
value of the land and the unpaid purchase price 
has been laid down as the measure of damages in 
determining the liability of a grantee of the vendor, 
who took the property subject to the rights of the 
purchaser.?° 


In a suit in equity the basis for recovery has been 
fixed at the difference between the unpaid purchase 
price and the value of the land when the bill was 
filed.34 


[§ 1711] (5) Price Received by Vendor on Sale to 
Third Person. The price received on a sale by the 
vendor to a third person has been treated as fixing 
the value of the property in determining the dam- 
ages sustained by another purchaser from such 
vendor,*” and a like rule has been applied in de- 
termining the damages sustained by a purchaser 
where there was a subsequent sale of the same prop- 
erty at the instance of a creditor of the vendor.®? 


[§ 1712] (6) Loss of Prospective Sale or Lease by 
Purchaser.** The right of the purchaser to recover 
the amount of the profits which he would have made 
on his contract for the resale of the property to a 


note. 
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purchaser, the grantee obtained only 
the rights of the vendor, and, where 


—— a 
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third person has been recognized,?> at least where 
such loss of profits is the natural and probable re- 
sult of the breach and was fairly within the con- 
templation of the parties.*® In some cases in which 
the value of the bargain at.the date of breach is 
regarded as the basis for determining damages,** 
the view has been taken that, where the purchaser 
has contracted for a resale, the value of the bargain 
is based on the price fixed for the resale;°> and 
the purchaser cannot recover, as damages for the 
vendor’s breach, the amount of damages he may 
have to pay the purchaser from him.?® So, in the 
case of breach of an option for the sale of real 
property, which was given for the express purpose 
of permitting the person to whom it was given to 
offer the premises for sale to a third person, it has 
been recognized that a loss arising out of the first 
mentioned person’s inability to perform his con- 
tract with such third person may be considered.*° 
In general, however, while the price to be received 
on the resale is a circumstance to be considered on 
the question as to value,*! such price does not neces- 
sarily fix the measure of damages ;*? and, according 
to some cases, special damages resulting from a fail- 


34. As element of damages for de- 
lay in performance see infra § 1720. 


A ae ord v. Murray, 2 Alta. 


See Johnson vy. Hamilton, 36 Tex. 
270 (holding, where the vendor had 
wrongfully sold to another, that the 
amount recoverable was the value of 
the land less the unpaid purchase 
price and whatever damages the pur- 
chaser incidentally sustained by rea- 
son of the loss of possession and ti- 
tle). 

[a] 
interest on unpaid portion of pur- 
chase price (1) an assessment of 
damages based on the difference be- 
tween the value of the property at 
the time of the breach less the un- 
paid purchase price with interest was 
sustained. Johnson v. McMullin, 21 
P. 701, 3 Wyo. 237, 4 L.R.A. 670 and 
note. (2) Where the purchaser was 
also obligated to pay taxes, it was 
laid down that he should be credited 
with the value of the property and 
charged with the unpaid purchase 
price with interest thereon and with 
amounts paid by the vendor for taxes 
and for a_ sidewalk. Church v. 
Bourne, 141 N.Y.S. 333, 79 Misc. 629. 


{b] Sale to third person by ven- 
dor.—Where the purchaser brought 
an action against the vendor to re- 
cover damages for the vendor’s fail- 
ure to comply with a provision of the 
contract imposing on the vendor the 
obligation to clear part of the land 
and subsequently, on the sale of the 
land by the vendor to a third person, 
the purchaser filed a supplemental 
complaint to recover damages sus- 
tained by reason of such sale, the re- 
covery of the value of the land as on 
the date of such sale, less sums due 
by plaintiff to defendants, including 
the remainder of the purchase price, 
interest, and taxes, was correct. Go- 
los v. Worzalla, 190 N.W. 114, 178 
Wis. 414. 

29. Warren v. Wheeler, 21 Me. 
484; Finnes v. Selover, 122 N.W. 174, 
108 Minn. 331; Mullen v. Cook, 71 S. 
Ee. 566, 69 W.Va. 456. 

30. Davies v. Dayton, 
578, 298 Ill. 201. 

[a] Thus (1) where the vendor, 
who had contracted to sell land on 
installments giving bond for deed, 
gave a quitclaim deed to a third per- 
son and assigned to him a note pay- 
able in installments, given by the 
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131 N.E. 


Where contract provided for 


such grantee attempted to dispose of 
the land and deprive the purchaser 
of his rights, such grantee was re- 
sponsible for the reasonable value of 
the property above the amount due 
on the note for which the purchaser 
was liable. Davies v. Dayton, 131 N. 
E. 578, 298 Ill. 201. (2) In such case 
the grantee was not entitled to a 
credit for an amount paid by him to 
redeem the property from a tax sale, 
where he had collected and retained 
an amount for rent of the property 
to which the purchaser was entitled. 
Davies v. Dayton, supra. 

31. Boyd v. Vanderkemp, 1 Barb. 
Ch. GNewir ose 

{a] Thus (1) the measure of dam- 
ages in equity for the nonperform- 
ance of a contract for the sale of 
land was regarded as the value of the 
premises and improvements made by 
the purchaser thereon at the time of 
filing his bill, less the unpaid pur- 
chase money (Boyd v. Vanderkemp, 1 
Barb.Ch. (N.Y.) 273), (2) with inter- 
est on the damages so ascertained 
from the date of filing the bill (Boyd 
v. Vanderkemp, supra). 

Measure of damages where recov- 
ery permitted in lieu of specific per- 
formance in general see Specific Per- 
formance § 610. 

32. Lynam v. Harvey, 108 A. 850, 
12 Del.Ch. 129; Marcotte v. Finn, 
(R.I.) 155 A. 365; Munson v. McGreg- 
or, 94 P. 1085, 49 Wash. 276. See 
Crawford v. Patterson, 1 Alta.L. 27 
(apparently recognizing rule). 

[a] Absent other evidence regard- 
ing fair market value (1) the pur- 
chaser was entitled, as damages for 
breach of contract, to the difference 
between the sum he agreed to pay 
and the amount the vendors received 
in a sale to a third person, less 
the amount paid their broker (Mar- 
cotte v. Finn, 155 A. 365), (2) with 
interest from the date of the convey- 
ance to such third person (Marcotte 
v. Finn, supra). 

[b] Additional recovery of pur- 
chase money paid and interest on to- 
tal recovery from the date of the trial 
in the court below has been allowed. 
Munson v. McGregor, 94 P. 1085, 49 
Wash. 276. 

33. Doriocourt v. Lacroix, 29 La. 
Ann. 286. 


Loss of profits as element of recov- 
ery for breach of contract in general 
see Damages §§ 112-120. 


35. Rosenberg vy. Derbes, 


115 So. 
637, 165 La. 407. 3 


36. Naylor vy. Parker, (Tex.Civ. 
App.) 139 S.W. 93. 
{a] Thus, where vendors, under 


an option contract for the sale of 
land, were informed both before and 
after the making thereof that the 
purchasers had a prospective cus- 
tomer for the land at an advanced 
price, and thereafter that a contract 
of resale had been made, the purchas- 
ers were entitled to recover the loss 
sustained by reason of their inability 
to convey, and to plead such resale 
as special damages in an action based 
on defendants’ refusal to complete 
the contract made by the acceptance 
of the option. Naylor v, Parker, 
(Tex.Civ.App.) 139 S.W. 93. 


pele See supra § 1707 text and note 


38. Liberis v. Carmeris, (Fla.) 146 
So. 220. 
39. Liberis v. Carmeris, supra. 


40. Boyden vy. Hill, 85 N.E. 413, 
198 Mass. 477. 


[a] Thus where defendant gave 
plaintiff an option on certain land, re- 
citing that it was to enable plaintiff 
to offer the land to a shoe company 
which contemplated locating there, if 
plaintiff contracted with the shoe 
company for the sale of the land in 
reliance on the option, and thereby 
became liable to the company for 
the breach arising from defendant’s 
failure to convey, plaintiff was enti- 
tled to be made whole for all loss he 
has suffered, or for which he had be- 
come liable by relying on the option. 
Boyden v. Hill, 85 N.B. 413, 198 Mass. 
477. 

41. McMillen v. Betz, 224 Ill.App. 

ie 

Admissibility of evidence as to re- 
sale price in determining value see 
supra § 1691. 

Weight and sufficiency of evidence 
as to value of real estate in general 
see Evidence § 1800. 

42. McMillen y. Betz, 224 Ill.App. 
117; Spaulding v. Smith, (Tex.Ciy. 
App.) 169 S.W. 627. See Scherek y. 
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ure to make a resale can be recovered only where 
the eontraet for resale was brought to the knowl- 
edge of the vendor, and where, by reason of his 
special knowledge of the cireumstances, he impliedly 
undertook, in ease of his failure to make the con- 
veyanece, to pay such special damages by way of 
indemnity,*® and there can be no recovery for loss 
of profits on such resale where the agreement for 
resale by the purchaser was entered into before a 
binding agreement for purchase by him was made 
and where his vendor had no notice or knowledge 
ot such agreement for resale when such vendor con- 
tracted to sell.4* So, where one who held an option 
informed the owner who had given the option that 
the property had been resold at such a price as not 
to yield a profit, loss of profits on such resale cannot 
enter into the determination of damages.*® In any 
event recovery of damages for loss of profits on 
a contract for the disposal of the property by the 
purchaser is not permissible where such damages are 
speculative and uncertain and the value of the prop- 
erty involved in such contract not known to the 
original vendor.*® There is authority for the view 
that the fact that the purchaser has agreed to sell 
the land to a third person at a profit less than the 
legal measure of damages for the vendor’s breach 
does not preclude the purchaser from recovering the 
full measure of damages.** 


Bond to perfect title. It has been laid down that 
from a breach of a bond to perfect title given by the 
yendor contemporaneously with the conveyance, the 
loss of a sale by the purchaser of the land in- 
volved does not usually result;*#® therefore, such 
loss is not to be regarded as within the contempla- 
tion of the obligor so as to permit the recovery of 


Moyse, 48 So. 513, 94 Misc. 259 (where 
one gives an option on land not own- 
ed by him, and fails to fulfill his con- 
tract, loss of profits on a resale are 
recoverable only in a common-law 


not passed on). 
47. 
26 Ga.App. 126. 


action for fraud and deceit). But see = = 
Posvic v. Harford, 211 DlApp. 273. 438. Higginbotham v. Kyle, 2 
43. Lynch v. Wright, 94 F. 703, | Commn.App.) 294 S.W. 531 [mod (Civ. 


See Sanderlin v. Willis, 21 S.E. 291, 
94 Ga. 171; Kelly v. Simon, (Tex.Civ. 
App.) 262 S.W. 202 (in neither case 
were special damages recoverable). 
[a] Im California, in view of the 
eode provision (Civ. Code § 3306), 
that, in case of bad faith, the pur- 
chaser may recover the difference 
between the price agreed to be paid 


49. 


51. 


[a] 
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(where the question as to recovery, 
if the values had been known, 


Butler v. Milam, 105 S.E. 628, 


App.) 288 S.W. 572]. 
Higginbotham v. 


50. Kempner y. Cohn, 1 S.W. 869, 
47 Ark. 519, 58 Am.R. 775. 


Bucuss v. Schuler, 
908, 254 Mich. 690. 


Thus (1) where the parties 
did not contemplate that the proxi- 


[§§ 1712-1713 


damages for such loss, in the absence of special 
circumstances existing when the bond was executed, 
of which the obligor had notice and from which it 
ought reasonably to be foreseen that such a loss 
would naturally and probably result from a breach 
of the obligation.*® 


Loss of lease. Recovery for loss of a profitable 
lease of the property, made by the purchaser on 
the faith of obtaining the property, in addition to 
the difference between the contract price and the 
value of the property at the time of the breach, has 
been denied on the ground that such damage is too 
remote and not, presumably, within the eontempla- 
tion of the parties.°° Likewise the right of the 
purchaser to recover for the value of a bonus which 
he might have received for a lease of the land by him 
if the contract had been performed has been denied.*? 


[§. 1713] (7) Determination of Value.®? In ac- 
cordance with general rules,°* in general the mar- 
ket value®* or, as sometimes stated, the fair market 
value,®® of the land sold is taken as the basie figure 
in determining the amount of damages; and there 
is authority for the view that the fair cash value 
of the property in the open market should control.*® 
The fair market value is not to be determined by mere 
offers for the property by persons not bound to exe- 
cute the same;°" and it has been asserted that the 
market value of property is established when other 
property of the same kind has been the subject of 
purchase or sale, to so great an extent and in so many 
instances that the value becomes fixed.*s While 
the fair value of the property between one who 
wishes to sell and one who wishes to purchase,®® and 
not a purely speculative value,®° should control, the 
mere fact that the conditions which would permit 


Admissibility of evidence as to value 
see supra § 1691. 


Sufficiency of evidence as to value see 
supra § 1692. 


Time as of which value fixed see pas- 
Sim supra §§ 1708-1710. 


53. See Damages § 197. 


54. McAdam vy. Leak, 208 P. 569, 
111 Kan. 704. And see cases supra § 
1708 note 96; § 1709 note 13; and 
passim this section. 
re White v. Kiggins, 130 Ill.App. 
56. White v. Kiggins, supra. 


[a] Thus the value of land at the 


was 


(Tex. 


Kyle, supra. 


236 N.W. 


and the value of the estate agreed 
to ke conveyed, at the time of the 
breach, the purchaser cannot recover 
damages predicated in the pleadings, 
proof, and instructions solely on 
profits which he might have made 
on a resale of the property to a third 


person. Coger v. Wiltsey, 4 P.(2d) 
302, 117 Cai.App. 652. 
44. Loney v. Oliver, 21 Ont. 89. 


See Walker v. Moore, 10 B.&C. 416, 21 
BE.C.L. 416, 109 Reprint 504. 


45. Smith v. Cauthen, 54 So. 844, 
8 Miss. 746. 


46. Merritt v. Adams County Land 
& Investment Co., 151 N.W. 11, 29 N. 
D. 496. 

[a] Where trading in of lands was 
involved in the resale-and the value 
of the lands was not known to the 
original vendor, a recovery for loss 
ef profits was not permissible. Mer- 
ritt v. Adams County Land & Invest- 
ment Co., 151 N.W. 11, 29 N.D. 496 


© 


mate result of a failure on the ven- 
dor’s part to convey the land free 
from an oil and gas lease would be 
to deprive the purchaser of any bonus 
or income he might receive from leas- 
ing the land for oil and gas, and 
would operate to deprive him of the 
benefit of his bargain, and the pur- 
chaser received no offer of a bonus 
for an oil lease, the fact that bonuses 
were offered for oil leases on other 
lands was too speculative to warrant 
a finding that, had the land been free, 
a bonus in like sum, or in any sum, 
would have been obtainable by the 
purchaser. Bucuss y. Schuler, 236 N. 
W. 908, 254 Mich. 690. (2) If the 
land in question was actually in de- 
mand for oil production purposes at 
the time of the breach, this should 
have been reflected in the market val- 
ue and established by proof, and it 
was error to permit recovery other- 
wise. Bucuss v. Schuler, supra. 


52. Cross references: 


time of the breach of a contract to 
convey is its fair cash value if sold 
on the open market under ordinary 
circumstances then existing, for cash, 
and not on time, assuming that the 
owner is willing to sell and the pur- 
chaser willing to buy. Dady v. Con- 
dit, 70 N.E, 1088, 209 Ill. 488 [aff 104 
Ill.App. 507]. - 
mabe White v. Kiggins, 130 Ill.App. 
58. Sloan v. Baird, 56 N.E. 752, 162 
N.Y. 327, 30 N.Y.Civ.Proc. 361 (where, 
however, no market value was estab- 
lished). z 


59. Abrams v. Sinn, 187 N.W. 491, 
193 Iowa 528. 


ee Munro y. Hoeschen, 7 Sask.L. 
[a] Neither peak nor bottom prices 


of an abnormal and fluctuating specu- 
lative market are conclusive. 


Abrams vy. Sinn, 187 N.W. 491, 193 
Iowa 528. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the sale of property in the open market at a specified 
time are only temporary does not prevent the use of 
such price as the basis for a recovery.*t While, 
in determining the value, there is no limitation to 
a particular use to which the land may be put,®? 
if, by reason of the adaptability of land to a par- 
ticular purpose, it commands a higher price in the 
open market than it otherwise would, such greater 
value is to be considered.** Under certain circum- 
stances, the value should be based on what could 
be obtained if the land were sold in a body and not 


_ in small parcels.®4 


[§ 1714] (8) Expenses and Disbursements. While 
expenditures by the purchaser which are tov remote 
are not recoverable,®* it has been recognized that, in 
addition to damages for loss of bargain, the pur- 
chaser may recover the reasonable costs and ex- 
penses of completing the sale,** as, for example, 
the reasonable expense of investigating the title.7 
The right of the purchaser to recover for counsel 
fees and for the expense of searching title has, how- 
ever, been denied where the purchaser recovers for 
loss of bargain.®® A purchaser has been permitted 
to recover amounts paid by him to reimburse a 
purchaser from him for expenditures, made in con- 
nection with a contract for the resale of the prop- 
erty, for a search of title,*® attorney’s fees,7 and a 
survey;‘* and the purchaser has also been award- 
ed the amount of a broker’s commission paid on a 
sale made by the purchaser.7* The right to re- 
cover for an amount paid by the purchaser to a 


61. Dady v. Condit, 70 N.E. 1088, 
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N90, 256 N- Ye 473. 
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purchaser from him on a resale authorized by the 
contract, for certain work performed on the premises 
has, however, been denied,"* as has the right in such 
case to recover a deposit made on the resale and re- 
turned by the purchaser,’* and to recover for the 
expenses of a sales map, incurred before the con- 
tract of purchase was executed.7> 


Taxes and insurance paid. The right of the pur- 
chaser to recover such ‘sums as he may have paid for 
taxes,‘* with interest, according to some cases, from 
the date of payment of the same77 has been recog- 
nized, but it has been held that interest on taxes 
paid is not recoverable for a period during which 
the purchaser was in possession.78 The purchaser’s 
right to recover insurance premiums paid by him 
while he had possession has been denied.79 


Damages and costs of action against purchaser. 
In addition to a recovery for loss of bargain, the 
purchaser’s right to recover the damages and costs 
recovered against him in an action of ejectment 
against him by a third person, in which, on notifica- 
tion, the vendor undertook the defense, has been 
recognized.®° 

[§ 1715] (9) Improvements.‘ The right to com- 
pensation for improvements on the land, made by 
the purchaser, in addition to damages based on loss 
of the bargain or the value of the land, has been 
demied*? on the ground that such improvements are 
reflected in the value of the property at the time of 
the breach;®* but there is authority to the con- 


But see Bulk-) N.W. 129, 53 Minn. 301: Beetem Vv. 


209 Ill. 488 [aff 104 Ill.App. 507]. 

[a] Thus, if conditions are such 
at the time the conveyance is to be 
made that the land can be sold in 
open market for a higher price than 
the purchaser agreed to pay for it, 
then such increased value above the 
contract price must be taken into 
consideration, whether those condi- 
tions are permanent or temporary; 
and the fact that, after plaintiff can 
sell it and collect or secure the price, 
the land depreciates in value and Sell- 
ing price cannot diminish the pur- 
chaser’s recovery. Dady v. Condit, 
70 N.E. 1088, 209 Ill. 488 [aff 104 Ill. 
App. 507]. 

62. Warren v. Wheeler, 21 Me. 484. 

63. Dady v. Condit, 70 N.E. 1088, 
209 Ill. 488 [aff 104 Ill.App. 507]. 

64. Mason v. Gates, 116 N.W. 758, 
136 Wis. 270. 

65. Fleckten v. Spicer, 65 N.W. 926, 
63 Minn. 454. 

{a] Loss resulting from purchase 
of machinery by the purchaser, for 
use on the land, for which he had no 
use after his eviction by a third per- 
son, is too remote to constitute an 
element of damage. Fleckten  v. 
Spicer, 65 N.W. 926, 63 Minn. 454. 

66. Gordon v. Wanless, 21 S.W. 
(2d) 815, 231 Ky. 498; Greer v. Doriot, 
120 S.E. 291, 137 Va. 589. 

. Kempner v. Cohn, 1 S.W. 869, 
47 Ark. 519, 58 Am.R..775. 


[a] In North Dakota, in an action 
for damages for failure to convey 
Jand, under the general rule prescrib- 
ed by Comp. L, (1913) § 7151, the 
expense of examining the title and in 
preparing to enter on the land, with 
interest, is included in the recovery. 
Merritt vy. Adams, 151 N.W. 11, 29 N. 


. 496. 
es 177 


68. Schultz &’°Son v. Nelson, 


ley v. Rouken Glen, Inc., 226 N.Y-S. 
544, 222 App.Div. 570 [aff 162 N.B. 560, 
248 N.Y. 647]; Schorr v. Gewirz, 79 
N.Y.S. 134, 39 Mise. 186 (in both cases 
expenses for searching title were al- 
lowed). 

[a] Reason for rule.— ‘The plain- 
tiff cannot have the profits and also 
recover for counsel fee and title 
search. It has received by this judg- 
ment the same benefits it would have 
had if the contract had been car- 
ried out and the property deeded to it. 
‘Under such conditions, the plaintiff 
would have paid the counsel fee and 
the cost of a title search.” Schultz & 
Son, Ine. v. Nelson, 177 N.E. 9, 10, 
256 N.Y. 478. 

[b] Refusal of vendor’s grantee to 
convey to purchaser.—Purchaser, re- 
covering for lost profits on account of 
breach of contract by the vendor’s 
grantee, who took title merely to fa- 
cilitate the transfer of the property 
on a sale, and who was bound by the 
contract, could not recover for coun- 
sel fee and title search. Schultz & 
ee v. Nelson, 177 N.E. 9, 256 N.Y. 
473. 


69. Bulkley v. Rouken Glen, Inc., 
226 N.Y.S. 544, 222 App.Div. 570 [aff 


162 N.E. 560, 248 N.Y. 647]. 

70. Bulkley -v. Rouken Glen, Inc., 
supra. 

71. Bulkley v. Rouken Glen, Inc., 
supra 

72. Bulkley v. Rouken Glen, Ince., 
supra 

73. Bulkley v. Rouken Glen, Inc., 
supra 

74. Bulkley v. Rouken Glen, Inc., 
supra 

75. Bulkley v. Rouken Glen, Inc., 
supra. 

76. FEleckten v. Spicer, 65 N.W. 926, 


63 Minn. 454; Lancoure vy. Dupre, 55 


Follmer, 127 N.W. 858, 87 Neb. 514: 
Anderson v. Ohnoutka, 121 N.W. ayaa 
84 Neb. 517. 


77. Beetem vy. Follmer, 127 N.W. 
858, 87 Neb. 514. 


78. Fleckten v. Spicer, 65 N.W. 926. 
63 Minn. 454. But see Lancoure v. 
Dupre, 55 N.W. 120, 53 Minn. 301 (in- 
terest from date of payment of taxes 
was recoverable). 


[a] Where purchaser had been in 
possession until evicted by third per- 
son, he was entitled to interest on 
taxes paid only from the time of evic- 
tion. Fleckten v. Spicer, 65 N.W. 926, 
63 Minn. 454. 

79. Anderson y. Ohnoutka, 121 N. 
W. 577, 84 Neb. 517. 

80. Fleckten vy. Spicer, 65 N.W. 926, 
63 Minn. 454. 

81. Compensation for improve- 
ments in general see Improvements §§ 


Purchaser’s right to recover for im- 
provements in general see supra § 
1636. 

82. Cade v. Brown, 25 P. 457, 1 
Wash. 401. 


83. Cade v. Brown, supra. 


[a] In Alabama (1) in a case 
which was referred to as one for 
damages for breach of contract, but 
which apparently was treated as one 
for recovery of the purchase price 
after rescission because of breach by 
the vendor, the view was expressed 
that the purchaser was entitled to 
compensation for permanent improve- 
ments made by him in good faith and 
in reliance on the contract, at a fair 
and reasonabie cost, in excess of rents 
received, or which might, by proper 
diligence, have been received, or of 


the value of the use and ocecupatior 
of the land enjoyed by him. Hawkins 
v. Merritt, 19 So. 589, 109 Ala. 261, 
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trary.8* Even where recovery for improvements as 
a separate item is denied, the right to an additional 
recovery for materials purchased for use in the con- 
struction of a building which has not actually been 
constructed has been recognized.*® 


[§ 1716] (10) Deductions and Credits.*° Accord- 
ing to some cases the damages should be reduced by 
deducting the reasonable rental value of the premises 
while the purchaser was in possession,*? with interest 
from the close of each year’s possession by the pur- 
chaser.°® Under certain circumstances the amount 
of liens which the purchaser has allowed to accrue 
on the property,®® or of encumbrances which the 
purchaser has agreed to pay,®°® should also be de- 
ducted from the value of the property. Likewise, 
the propriety of deducting from the value of the 
property, with interest, the amount of depreciation 
in the property subsequent to the time for perform- 
ance, resulting from the acts of plaintiff or one rep- 
resenting him, has been recognized.®t Where, after 
his eviction by a third person, the purchaser re- 
moved from the land certain improvements made 
by him, the value, for the purpose of removal, of 
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[§§ 1715-1717 


such improvements should be deducted from the 
amount awarded where such amount is based on the 
difference between the purchase price and the value 
of the property, with improvements, at the time 
of eviction.?? Where the purchaser was evicted by 
a third person, the view has been taken that the 
purchaser should be charged interest on the unpaid 
installments of the purchase price until the time 
of eviction.®® 

[§ 1717] d. Amount Fixed by Parties.°* In ac- 
cordance with general rules and subject to applicable 
qualifications,®® where the contract of sale provides 
that in case of a breach by the vendor he will pay 
a certain sum as damages, the amount so stipulated 
controls, and in ease of a breach the purchaser’s 
measure of damages is that amount,°® with interest 
from the time of the breach,®* unless the contract 
is broken otherwise than as to the condition on breach 
of which the liquidated or stipulated damages were 
to be paid, as in such a ease the purchaser’s recovery 
is not controlled by the provision for stipulated dam- 
ages.°® Where, however, such a sum is agreed on 
as a penalty and not as liquidated damages, the meas- 


(2) In a recent case, however, in 
which recovery for loss of bargain 
was permitted, the view was taken 
that, in determining damages, the cost 
of an improvement could be consid- 
ered only as affecting the value of the 
property at the time of breach, and 
that the vendor was not liable for the 
cost of such improvement considered 
apart from its contribution to the val- 
ue of the property. Pearce v. Hub- 
bard, 135 So. 179, 223 Ala. 231 (where, 
however, it did not appear that a sep- 
arate assessment for the improvement 
improperly increased the amount of 
damages). 

[b] In Minnesota (1) it has been 
laid down that the general rule is, in 
an action by the purchaser for a 
breach of contract to sell because of 
the vendor’s inability to convey good 
title, that the purchaser may recover 
the value of the improvements put 
on the land by him in good faith, in 
so far as such improvements may at 
the time of the rescission of the con- 
tract permanently enhance the value 
of the land. Lancoure v. Dupre, 55 
N.W. 129, 58 Minn. 301. (2) It has 
been asserted that the amount of loss 
of bargain and of compensation for 
improvements may be determined by 
deducting the amount of the purchase 
price and all unpaid interest thereon 
which had accrued up to the time of 
the purchaser’s eviction by a third 
person from the value of the land at 
the time of the eviction. Fleckten v. 
Spicer, 65 N.W. 926, 63 Minn. 454. 


84. Beetem v. Follmer, 127 N.W. 
858, 87 Neb. 514; Anderson v. Ohnout- 
ka, 121 N.W. 577, 84 Neb. 517. Com- 
pare Thompson v. Elliott, 28 Ind. 55 
(where right to recover for value of 
improvements was denied). 


[a] Interest on expenditures for 
repairing or improving the premises 
has been allowed. Anderson y. Oh- 
noutka, 121 N.W. 577, 84 Neb. 517. 


s5. Cade’ Vv. Brown, 25" Px 457, 2 
Wash. 401. 
86. Set-off or counterclaim in gen- 


eral see supra § 1672. 

87. Legrotta v. Pittsburgh Plate 
Glass Co., (Mo.App.) 220 S.W. 705; 
Beetem v. Follmer, 127 N.W. 858, 87 
Neb. 514; Anderson v. Ohnoutka, 121 
N.W. 577, 84 Neb. 517. See Lancoure 


v. Dupre, 55 N.W. 129, 53 Minn. 301 
(deduction of rental value to be es- 
timated without improvements made 
by the purchaser should be made). 

88. Beetem y. Follmer, 127 N.W. 
858, 87 Neb. 514; Anderson v. Ohnout- 
ka, 121 N.W. 577, 84 Neb. 517. 


89. Jennings v. Oregon Land Co., 
86 P. 367, 48 Or. 287. 

90. In re Beverlyridge Co., 35 F. 
(2d) 818. 

91. Kean v. Landrum, 52 S.E. 421, 
UID ASCE 

92. Fleckten v. Spicer, 65 N.W. 926, 


63 Minn. 454. 
938. Fleckten v. Spicer, supra. 


94. What constitutes liquidated 
damages or penalty in case of sale of 
real property see Damages § 254. 


95. See Damages §§ 231-267. 


enon Ind.—Huff v: Lawlor, 45 Ind. 


Iowa.—Ahlers v. Harrison, 108 N. 
W. 331, 1381 Iowa 289. See Sweem v. 
Steele, 10 Iowa 374 (in the absence of 
any testimony showing the bad faith, 
fraud, or willful, culpable neglect on 
the part of the vendor to perform his 
contract, recovery beyond the pen- 
aa of a bond for title may not be 

ad). 


Ky.—Barnett v. Montgomery, 6 T. 


B.Mon. 327; Hopkins v. Youmans, 2 
Bibb 536. 

Me.—Russell v. Copeland, 30 Me. 
332. 


Minn.—Nostdal v. Morehart, 157 N. 
W. 584, 132 Minn. 351. © 


Mo.—Turner v. Lord, 4 S.W. 420, 92 
Mo. 113. See Price v. Rector, 1 Mo. 
107 (holding that, in an action at law 
for the breach of a title bond, a judg- 
ment for the penalty of the bond with 
interest is proper). 


N.Y.—Leggett v. Mutual L. Ins. Co., 
53 N.Y. 394 [rev 64 Barb. 23]; Kapl- 
ron v. Tucker, 55 N.Y.S. 8, 35 App. 
Div. 310. 

Tenn.——-Haralson v. McGavock, 10 
Lea 719. 


Tex.—Hoskins v. Dougherty, 69 S. 
W. 1038, 29 Tex.Civ.App. 318. 

See Herrett v. Wershnig, 16 P.(2d) 
608, 170 Wash. 417 (where, however, 
the court permitted recovery in ex- 


cess of the purchase price paid, as 
provided for in the contract, and ap- 
parently recognized that, if special 
damages had been within the con- 
templation of the parties, such dam- 
ages might have been awarded). 

{a] Liquidated damages, if stipu- 
lated for in the contract, may be al- 
lowed to the purchaser, and he is not 
bound to offer proof as to actual dam- 
ages. Ahlers v. Harrison, 108 N.W. 
331, 131 Iowa 289. 


{b] Provision for return of pur- 
chaso price paid if title is not good 
(1) has been given effect where the 
vendor, exercising good faith, and 
making every effort, could not make 
good title. Nostdal v. Morehart, 157 
NW... 584, 132 Minn. 35129 @) sihic 
result was not affected by a subse- 
quent provision of the contract that, 
in the event the purchaser repudiates 
the contract, the consideration paid 
shall be forfeited if the title is good in 
@ person specified other than the ven- 
dor. Nostdal v. Morehart, supra. (3) 
Construction of contract provisions 
as to defaults, repayments, and for- 
feitures in general see supra § 232. 
__[c] Enlarging or diminishing spec- 
ified amount.—Where the amount to 
be refunded by the vendor in case of 
an eviction of the purchaser by a 
paramount title is agreed on, such 
amount cannot be Sularged by costs 
incurred by the purchaser in the eject- 
ment suit or diminished by charges’ 
for rent. Barnett v. Montgomery, 6 
T.B.Mon, (Ky.) 327. 


97. Russell v. Copeland, 30 Me. 
332; Price v. Rector, 1 Mo. 107. 


98. Nostdal v. Morehart, 157 N.W. 
584, 182 Minn. 351; Leggett v. Mu- 
tual L. Ins. Co., 53 N.Y. 394 [rev 64 
Barb. 23]; Van Schaick vy. Lese, 66 
N.Y.S. 64, 31 Misc. 610. 


[a] Particular provisions.—(1) 
Provision for the payment of a cer- 
tain sum as liquidated damages if the 
vendor should fail or refuse to ex- 
ecute and deliver a proper deed of 
conveyance in the manner and at the 
time and place specified in the con- 
tract did not apply where the vendor 
acted in good faith and there was a 
defect of title. Leggett v. Mutual L. 
Ins. Co., 53 N.Y. 394 Lrev 64 Barb. 23]. 
(2) Where liquidated damages are to 
be paid if the vendor elects to declare 


—_ 


SS 
For later cases, developments and changes in the law see Annotations. same title and section. number. 
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ure of the purchaser’s damages is not controlled there- 
by, but he may recover the actual damages sustain- 
ed by reason of the vendor’s breach,®® and in the 
absence of a provision for stipulated damages or of 
an indication that the sum named as a penalty in a 
bond for conveying is agreed on as damages, the 
measure of recovery on the bond for deed is the 
actual damage not exceeding the amount of the 
penalty. 


[§ 1718] e. Damages for Deficiency in Quantity.? 
In an action for damages based on a deficiency in 
quantity, where no fraud is alleged,? the propriety 
of a recovery at the estimated price per acre of 
the tract in which the deficiency oceurred has been 
recognized,* with no compensation however, for land 
expressly excluded from the conveyance.® 


[§ 1719] f. Damages for Defects in, or Partial 
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ages, where the title has failed to part of the tract 
conveyed, is such proportion of the consideration 
paid as the value of that part of the land to whien 
the title has failed bears to the value of the whole 
tract,’ together with interest-on such proportion.® 
Where the vendor had, before making a contract 
of sale, conveyed to a third person part of the land 
covered by the contract, the measure of damages 
has been fixed at the difference between the value 
of the land at the time it should have been conveyed 
to the purchaser and the agreed price for such part,” 
but the right to interest on such difference has been 
denied where the purchaser had the use of the land.!° 
For a breach based on the existence of an outstand- 
ing claim or encumbrance of a third person, the 
measure of damages has been fixed at the amount 
which the purchaser has paid for perfecting the ti- 
tle, or which it might be necessary for him to ex- 


Failure of, Title.* Ordinarily, the 


the contract void, and he affirms the 
contract by suing on it and is de- 
feated for a defect in his title, the 
purchaser may recover compensatory 
damages. Van Schaick v. Lese, 66 N. 
Y.S. 64, 31 Misc. 610. (3) Provision 
for return of purchase money paid if 
title is not good has no reference to 
a situation where the vendor can make 
title but fails to do so (Nostdal v. 
Morehart, 157 N.W. 584, 132 Minn. 
351); (4) it covers only the case 
where the title is not good and, the 
vendor acting in good faith, the title 
cannot be made good (Nostdal v. 
Morehart, supra). 

99. Ky.—Duncan v. Tanner, 2 J.J. 
Marsh. 399; Stephenson v. Harrison, 
Seelaree.. 1710: 

Pa v. Wedgwood, 74 Me. 
457. 

Md.—Cannell v. McClean, 6 Harr.& 
J. 297. 

Tex.—Hall yv. York, 16 Tex. 18 (bond 
for title). 

Wash.—Marsh v. Cavanaugh, 46 P. 
239, 15 Wash. 282 (amount of money 
paid with interest). 

' Wis.—Gates v. Parmly, 66 N.W. 
253, 67 N.W. 739, 98 Wis. 294. 


[a] Bond to perfect title.—The 
sum named in a bond to perfect title 
given by the vendor contemporaneous- 
ly with his conveyance has been con- 
strued as a penalty rather than a stip- 
ulation for the amount of damages. 
Higginbotham v. Kyle, (Tex.Commn. 
App.) 294 S.W. 531 [mod (Civ.App.) 
288 S.W. 572]. 


1. Johnson Const. Co. v. 
215 N.W. 484, 55 N.D. 905. 


2. Cross references: 

In_ case of exchange of property see 

Exchange of Property § 91. 
Measure of abatement of purchase 

price for deficiency: 

Generally see supra § 759. 

In suit for specific performance see 
Specific Performance § 601. 
Measure of damages or amount recoy- 
erable in suit or action for: 

Breach of covenant in deed due to 

partial Joss of estate see Cove- 
nants § 224. 

Overpayment see supra § 1633. 

3S. Measure of damages for defi- 
ciency in quzntity in action for fraud 
see Fraud § 248. 

4. Mason v. Byars, 68 S.W. 444, 24 
Ky.L. 344. See Shirk v. Lingeman, 
59 N.E. 941, 26 Ind.App. 630 (where, 
however, the contract was one for the 
exchange of lands). Compare Pren- 


Austin, 


measure of dam- 


osil v. Pelton, 173 N.W. 235, 186 Iowa 
1235 (where the purchaser had sold 
with warranty as to quantity and it 
was held that he was entitled to re- 
cover from the vendor the amount 
which he had paid to his grantee in 
settlement of his liability to such 
grantee, in an action by the purchaser 
in which he set up against the ven- 
dor breach of warranty and also fraud 
and mutual mistake). 


[a] In Washingten the view has 
been expressed that, in the absence of 
an allegation of fraud, the measure of 
damages is the difference between 
the contract price of the whole tract 
and what the land was worth at the 
time of the sale by reason of the de- 
ficiency. Sears v. Stinson, 29 P. 205, 
3 Wash. 615. But see West v. Car- 
ter, 103 P. 21, 54 Wash. 236, 106 P. 900, 
57 Wash. 699 (no distinction whether 
misrepresentation as to boundaries 
was fraudulent or made through a 
Ee) and cases in Fraud §§ 243, 
248. 


5. Mason y. Byars, 68 S.W. 444, 24 
Ky.L. 344. 


6. Cross references: 


Measure of abatement of purchase 
price for partial failure of title: 
Generally see supra § 753. 


In suit for specific performance see 
Specific Performance § 601. 


Measure of damages in action for 
fraud see Fraud § 250. 


Measure of damages or amount recov- 
erable in action or suit for: 


Breach of covenant in deed due to 
partial loss of estate see Cove- 
nants § 224. 


Overpayment see supra § 1633. 


7 Rust Land & Lumber Co. vy. 
Wiheelersel 89s e532 1 elite G GANaaS> 
Equitable Trust Co. v. Milligan, 65 
N.E. 1044, 31 Ind.App. 20; Tyson v. 
Eyrick, 21 A. 635, 141 Pa. 296, 23 Am. 
S.R. 287; Beaupland v. McKeen, 28 
Pa. 124, 70 Am.D. 115; Gates v. Parm- 
ly, 66 N.W. 253, 67 N.W. 739, 93 Wis. 
294. See Butte Creek Consol. Dredg- 
ine” Co. Vv, Olney, 61)°P2260, 173 Cal. 
697 (right to recover average price 
per acre, with so-called bonus for 
right to make purchase treated as 
part of purchase price, has been rec- 
ognized). 


[a] Unused right of way.—Dam- 
age because of an unused right of way 
across land sold was the worth of 
the property on the basis of agreed 
price and with the easement, consider- 
ing all disadvantages flowing from the 
right of way. Andrien vy. Heffernan, 
149 A. 184, 299 Pa. 284. 


[b] Where contract embraces 
number of separate tracts, and the ti- 
tle to some of them is unmarketable, 
and not accepted, the measure of dam- 
ages to the purchaser is such frac- 
tional part of the whole consideration 
agreed to be paid as the value of the 
tracts to which the title is found to be 
defective bore to the value of the en- 
tire quantity purchased when the con- 
tract was made, with such interest as 
the terms of the contract render equi- 
table. Gates v. Parmly, 66 N.W. 253, 
67 N.W. 739, 93 Wis. 294, 


[ec] Timber.—(1) Plaintiff sold to 
defendants the timber on certain 
lands with a covenant of warranty of 
title, and in an action brought by a 
third person against defendants, 
which was defended by plaintiff, 
where defendants were compelled to 
pay for the timber removed from one 
tract practically all of which defend- 
ants had removed, it was held that, as 
between plaintiff and defendants the 
judgment was conclusive as to the 
quantity of such timber, but that the 
value fixed by such judgment was not 
necessarily the measure of defend- 
ants’ right of recovery against plain- 
tiff for breach of warranty. Rust 
Land & Lumber Co. v. Wheeler, 189 F. 
321, 111 C.C.A. 58. (2) Defendants 
could recover the consideration paid 
for the timber lost to the third per- 
son, with interest (Rust Land & Lum- 
ber Co. v. Wheeler, supra), (3) and, 
as all the timber was of uniform qual- 
ity and value, the amount of recov- 
ery could be determined by a frac- 
tional share of the entire purchase 
price, based on the number of feet lost 
and the total number of feet pur- 
chased (Rust Land & Lumber Co. v. 
Wheeler, supra). 


8. Stark v. Olney, 3 Or. 88; Gates 
v. Parmly, 66 N.W. 253, 67 N.W. 739, 
93 Wis. 294. 


9. Krepp v. St. Louis, ete., R. Co., 
72 S.W. 479, 99 Mo.App. 94. See Pu- 
terbaugh v. Puterbaugh, 33 N.E. 808, 
34 N.E. 611, 7 Ind.App. 280. 


10. Krepp v. St. Louis, etc., R. Co., 
72 S.W. 479, 99 Mo.App. 94. 


[a] Thus, where the purchaser had 
used water, from the time of the pur- 
chase, from a spring on the land, and 
had had possession, and had never 
been disturbed, he was not entitled to 
interest. Krepp v. St. Louis, ete, R. 
Co., 72 S.W. 479, 99 Mo.App. 94. 

11. Dickson v. Briggs, 12 Ala. 217; 
Kerley v. Richardson, 17 Ga. 602, 22 


Ga. 62; Baker y. Corbett, 28 Iowa 
317; Bibb v. American Coal & Iron 
Co.; *64°° S.E. 32," 109° Var 2612) Ses 


Roller y. Effinger, 14 S.E. 337, 88 Va. 


1598 [66 C.J.] 


pend for such purpose;!? and the amount of any 
unpaid purchase price is to be deducted from the 
amount so awarded to the purchaser.** If, however, 
the purchaser accepts a deed and takes possession, 
he is entitled to nominal damages only, where no 
actual damage is shown,'* as, for example, where 
the defect does not affect the market value of the 
property.‘° Where, from the vendor’s failure to 
perform his obligation to discharge a mortgage at 
a certain time, the character of the title is injured 
and the property is sold for less than it otherwise 
would have been sold, the measure of damages is the 
difference between the actual price at such sale 
and what it would have been if the mortgage had sea- 
sonably been released.+® The purchaser under a con- 
tract agreeing to convey title free from hens is en- 
titled to recover more than nominal damages for its 
breach by the existence of an outstanding lease by 
the vendor binding him to convey the premises to the 
lessee on demand.’ The question as to whether 
damages awarded were excessive has arisen.'® 


[§ 1720] g. Delay in Performance and Withhold- 
' ing Possession.’® According to some cases the meas- 
ure of damages where the vendor has wrongfully 
withheld possession from the purchaser is the value 
of the use of the land for the time the vendor wrong- 
fully withheld possession,?° or, more specifically, the 
fair annual value of the land in the hands of a 
prudent and discreet tenant,?+ and not what the ven- 
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thority for the view that where the vendor delays 
performance but ultimately conveys or offers to do 
so, during which time the purchaser has been kept 
out of possession, the measure of damages is the dif- 
ference between the value at the time of the breach 
and the value when a conveyance was offered or 
made,?° together with the fair rental value of the 
property during the period of delay.** Where the 
purchaser was in possession and removed valuable 
timber from the premises, it has been held that the 
measure of damages for delay is the difference be- 
tween the value of the premises at the time the deed 
was tendered plus the value of the timber so re- 
moved, and the value of the premises at the time 
of the breach.2® A somewhat different rule has been 
recognized where the purchaser had sold the prop- 
erty to a third person some-time before the deed 
was delivered to the purchaser.2® Where the pur- 
chaser resold land before the date for giving pos- 
session, it was held that he was limited to the re- 
covery of the amount which he paid the purchaser 
from him because of unlawful detention by the 
vendor.** Damages, due to special circumstances, 
for delay in giving possession are not reeoyverable 
in the absence of a showing that such damages were 
in the contemplation of the parties when the con- 
tract was made.?® 


Outstanding lease. For breach of the vendor’s 
covenant in his contract to give possession on a 


dor has actually received.?? 


641 (where the propriety of awarding 
the amount paid to perfect title, if 
vendor was guilty of no fraud, was 
recognized). See also Scott v. Wood- 
sides, 37 S.C.L. 428 note. 

[a] Interest (1) is recoverable on 
the amount paid (Baker v. Corbett, 28 
Iowa 317) (2) from the date of pay- 
ment (Kerley v. Richardson, 17 Ga. 
22, 22 Ga. 62). 


[b] Property of uncertain dura- 
tion.— (1) Rule has been recognized 
in respect of property of uncertain 
duration (Bibb v. American Coal & 
{ron Co., 64 S.E. 32, 109 Va. 261), (2) 
such as a gas well (Bibb v. American 
Coal & Iron Co., supra). 


12. Dyer v. Dorsey, 1 Gill & J. 
(Md.) 440. See Potter v. Clevinger, 
55 S.W. 432, 21 Ky.L. 1629 (where a 
decree by which the purchaser was 
credited with the estimated cost of 
procuring a patent for a certain strip 
of land was upheld). 


13. Baker y. Corbett, 28 Iowa 317; 
Dyer v. Dorsey, 1 Gill & J. (Md.) 440. 


14. Perkins v. August, 146 A. 831, 
109 Conn. 452; Andrien vy. Heffernan, 
149 A. 184, 299 Pa. 284. 


[a] Deed from one who held out- 
standing interest.—No more than 
nominal damages could be recovered 
for a technical breach of agreement to 
sell land, where it was practically 
cured by a quitclaim deed to the pur- 
chaser executed by one who held an 
outstanding interest. Perkins v. Au- 
gust, 146 A. 831, 109 Conn. 452. 


15. Portsmouth Sav. Bank v. Yeis- 
er, 116 N.W. 38, 81 Neb. 348 (where 
purchaser sought specific perform- 
ance and damages). 


16. Wilkins v. Bassett, 12 Rob. 
(La.) 28. 
17. Neagle v. Hudson, 144 N.Y.S. 


221 [aff 149 N.Y.S. 1099, 165 App.Div. 


There is, however, au- 


943]. 
18. See case infra this note. 
[a] Damages not excessive.—$2,- 


000 damages for breach of warranty 
of title in land sales contract be- 
cause of highway encumbrance was 
not excessive. Shaw v. Morrison, 260 
P. 666, 145 Wash. 420. 


19. Cross references: 


Compensation for delay in perform- 
ance or exclusion from posssession 
as incident to grant of specific per- 
formance see Specific Performance 
passim §§ 592, 594-600. 

Failure to deliver possession as de- 
fense to action by vendor for pur- 
chase price see supra § 1398. 


In actions for breach of covenants in 
ie see Covenants passim §§ 219- 
iS 
Possession and control of property 
as between vendor and purchaser in 
general see supra §§ 784-787. 


Right to rents and profits as between 
pores in general see supra §§ 792— 


20. Nikkel v.. Conaway, 12 P. 981, 
27 Okl, 405. 


21. Thomas vy. Collins, 117 S.E. 489, 
93 W.Va. 678. 


22. Thomas v. Collins, supr2. 
23. Violet v. Rose, 58 N.W. 216, 39 
Neb. 660. See Lobel v. Williams, 25 


Man. 161, 22 Dom.L.R. 127. 


24. Violet v. Rose, 58 N.W. 216, 39 
Neb. 660. See Clagett v. Hasterday, 
42 Md. 617 (holding that, where a 
vendor after the date of the agree- 
ment purchases the property and of- 
fers to convey under the terms of the 
contract but the purchaser refuses to 
accept the offer, the measure of dam- 
ages is the fair rental value of the 
premises in the condition they then 
were, during the time the possession 


certain date, because of the existence of an out- 


was withheld); Warner y. Bacon, 8 
Gray (Mass.) 397, 69 Am.D. 253 (rents 
collected by the vendor while posses- 
sion was withheld were recoverable). 


25. Mitchell v. Owen, 127 S.E. 122, 
159 Ga. 690 [rev 121 S.E. 699, 31 Ga. 
App. 649]. 


26. Houston, etc., R. Co. v. Wright, 
(Tex.Civ.App.) 46 S.W. 884. 


[a] Rule discussed.—“Plaintiff 
[purchaser] had sold the land nearly 
a year before the deed was delivered 
to him. . The measure of dam- 
ages here is the difference in the 
market value of the land when the 
deed should have been delivered to 
him, and that at the date he sold it, in 
both instances considering the land as 
unimproved, unless he sold it, not con- 
sidering the improvements, for more 
than the market value, in which lat- 
ter case it would be the difference in 
the market value at the date the deed 
should have been delivered, and the 
price at which he sold the land, unless 
perhaps the evidence establishes that 
the market value went higher after 
he should have received the deed, and 
before he sold; and then, it seems, 
he should have the advantage of such 
rises as the retention of the deed 
was a continuing wrong.’ Houston 
& T. C. R. Co. v.i Wright,. (Tex.Cive 
App.) 46 S.W. 884. 


27. Scott v. Habinck, 184 N.W. 817 
mod 186 N.W. 41, 192 Iowa 1213. 4 


; [a] Rents and profits.—In his own 
right and by virtue of his contract 
with the original vendor, the pur- 
Saas ae Suis case cannot recover 
rents and profits. Scott .y. Habinck, 
Tere is 817, 186 N.W. 41, 192 Iowa 


28. In re Hager’s Estate, 235 N.W. 
563; 212 Iowa 851; Houston & T. C. 
R, Co. v. Wright, 38 S.W. 836, 15 Tex. 
Civ.App. 151. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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standing lease, the purchaser is not confined to the 
recovery of nominal damages;?° in such case, it 
has been held, the fair rental value of the premises 
for the time during which the purchaser is kept 
out of possession is recoverable,?° but there is au- 
thority for the view that the measure of damages 
is the difference in rental value between the market 
rate for similar premises and the rent reserved in 
the lease.*+ 


Profits on resale by purchaser. The profit which 
would have been made through a bargain for the 
resale of the property pending a delay is not an 
element of damages, at least where at the time of 
the contract the vendor did not know that the pur- 
chaser was buying for the purpose of a resale.?2 


Adequate or excessive damages. The question as 
to whether damages awarded for the wrongful with- 
holding of possession were excessive has arisen.®3 


[§ 1721] h. Breach of Contract Provisions as to 
Matters Collateral or Incidental to Conveyance, Title, 
or Possession. According to some cases, the measure 
of damages for breach by the vendor of provisions 
or stipulations of the contract as to the existence 
either in presenti®* or in futuro*®® of certain facts 
or conditions affecting the value of the property is 
the difference between the value of the property as 
it actually is and its value as it would be if such 
facts or conditions had existed. For breach by the 
vendor of his agreement to obtain a new first mort- 
gage on the premises in the event that an existing 
mortgage is called and to pay the expense thereof, 
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| the right of the purchaser to recover the amount 


actually paid by him to obtain an extension of the 
existing mortgage, less an amount which would un- 
der the agreement have been payable to the vendor 
if he had performed, has been recognized.?® 


Agreement as to improvement or care of prem- 
ises.*7 In order to be recoverable, damages claimed 
because of the failure of the vendor to comply with 
an agreement collateral or incidental to the con- 
tract of sale looking to the improvement or proper 
care of the property involved must be the natural, 
direct, and necessary result of the vendor’s failure 
to comply with such agreement.?§ It has been recog- 
nized that as a general rule the purchaser is entitled 
to such compensation as will leave him as well oft 
as he would have been if the vendor had fully per- 
formed his agreement to make an improvement on 
the premises*® or to make repairs ;4° that, while the 
amount of the damages may in some eases be de- 
termined by the difference in the value of the prop- 
erty with and without the improvement‘! or re- 
pairs,** the amount recoverable may under certain 
circumstances be measured by the amount which it 
would cost to make the improvement*® or repairs.*+ 
According to some eases, the measure of the pur- 
chaser’s damages for the vendor’s breach of econ- 
tract to make permanent and extensive improvements 
of the land is the difference between the value of 
the property as it would have been if the contract 
had been performed and its value on the vendor’s 
failure to perform,*® as, for example, where the ven- 
dor agrees to construct on the land sold4® or on oth- 


29. Sanders v. Detlaff, 188 N.W. 
446, 218 Mich. 471. 
30. Sanders v. Detlaff, supra. 


[a] Determination of rental value. 
—(1) While the rent being paid un- 
der the outstanding lease was evi- 
dence of such value (Sanders v. Det- 
laff, 188 N.W. 446, 218 Mich. 471), 
(2) it was not conclusive evidence 
(Sanders v. Detlaff, supra), (3) 
and in view of changed conditions 
enhancing the value of the property 
as manufacturing and urban rather 
than farming property, the price for 
which the premises were bought for 
manufacturing purposes may be con- 
sidered in determining the fair rental 
value (Sanders v. Detlaff, supra). (4) 
Interest on the purchase for the time 
the purchaser was kept out of posses- 
sion and use of the premises has been 
regarded as a fair basis for damages. 
Sanders v. Detlaff, supra. 


31. Droege v. Arluck, 197 N.Y.S. 
618. 
[a] Fact that rents were high be- 


cause of housing crisis during the 
period in question did not affect the 
rule of damages. Droege y. Arluck, 
197 N.Y.S. 618. 


$2. Violet v. Rose, 58 N.W. 216, 
39 Neb. 660; Houston & T. C. R. Co. 
v. Wright, 38 S.W. 836, 15 Tex.Civ. 
App. 151. See Mitchell v. Owen, 127 
$.B. 122, 159 Ga. 690 [rev 121 S.E. 699, 
31 Ga.App. 649] (evidence as to re- 
sale was merely evidence of value). 


33. See case infra this note. 

Damages excessive.—An al- 
Bee of $2,194, for having kept 
the purchaser of real and personal 
property, sold for $27,500, used for 
agricultural purposes, out of posses- 
sion for one month and twenty-three 
days, was grossly excessive and was 
reduced to $694. Lane v. Rolfe, 234 
-S.W. 180, 149 Ark. 670. 


34. Page v. Johnston, 91 N.E. 214, 
205 Mass. 274. 


[a] Number of apartments rented. 
—(1) Where a contract of sale of a 
three-family apartment house pro- 
vided that all the apartments were 
rented, the purchaser’s measure of 
damages, one only of them actually 
being rented, is the excess of the val- 
ue of the property as represented to be 
over its value as it actually was (Page 
v. Johnston, 91 N.E. 214, 205 Mass. 
274), (2) to which the purchaser was 
entitled immediately on delivery of 
the deed whether the deed was made 
to him or to some one else at his re- 
quest (Page vy. Johnston, supra). 


35. Kirkwood vy. Perry Town Lot 
& Improvement Co., 159 N.W. 774, 178 
Iowa 248. 

{a] TIllustration.—The measure of 
damages for breach of a contract for 
sale of land by failure of the vendor’s 
guaranty that a street car line, steel 
plant, and college would be _con- 
structed in the vicinity, is the differ- 
ence between,the value of the land 
had they been built, and as it was 
without them. Kirkwood vy. Perry 
Town Lot & Improvement Co., 159 N. 
W. 774, 178 Iowa 248. 


36. Keyes v. Kimmel, 155 A. 19, 9 
N.J.Mise. 604 [aff 160 A. 684, 109 N. 
J.Law 268]. 


[a] Thus an award of four hun- 


dred dollars to obtain an extension- 


of an existing mortgage for twelve 
thousand dollars, less the one hun- 
dred and fifty dollars payable by the 
purchaser, was upheld. Keyes v. 
Kimmel, 155 A. 19, 9 N.J.Mise. 604 
[aff 160 A. 684, 109 N.J.Law 268]. 

37. Damages for breach of agree- 
ment as to betterment or improve- 
ment of land in general see Damages 
ee WA) 


33. Fargo v. Wade, 159 P. 624, 81 


Or. 291. 


[a] Where lease to third person of 
property subject to option to pur- 
chase provided that the lessor shoulda 
furnish a man to assist the lessee 
and to pay the lessee a sum equal to 
the wages of a farm hand and also 
provided that the lessee was to break 
up as much of the sod ground as he 
could, weather conditions and other 
conditions considered, the person who 
held the option to purchase was not 
entitled to recover from one who ha&é 
purchased the land from the vendor, 
and who had covenanted to perform 
the terms of the lease, damages al- 
leged to have resulted from failure to 
break new ground, as the injury was 
too remote. Fargo v. Wade, 159 P. 
624, 81 Or. 291. 


39. Lee v. Harris, 


82 A. 186, 85 
Conn. 212. 


40. Lee vy. Harris, supra. 
41. Lee v. Harris, supra. 
42. Lee v. Harris, supra. 
43. Lee vy. Harris, supra. 


44. Lee v. Harris, supra. 


45. Zimmerman vy. Keith, (Tex.Civ 
App.) 224 S.W. 288; Abney v. Roberts, 
(Tex.Civ.App.) 166 S.W. 408. 


46. Zimmerman v. Keith, (Tex.Civ. 
App.) 224 S.W. 288. See Cochran y. 
Hall, 8 F.(2d) 984 (apparently recog- 
nizing rule). 

[a] Items not recoverable.—(1) 
Damages sustained by the purchaser 
because of crop failures were not re- 
coverable as special damages since 
such an allowance would result in a 
double recovery. Zimmerman — vy. 
Keith, (Tex.Civ.App.) 224 S.W. 288. 
(2) Damages based on the cost of 
erecting buildings on the land wefe 
too remote to be recoverable. Zim- 
merman v. Keith, supra. 


Conveyances, licenses, and contracts 


v 


1600 [66 C.J.] 


er land** a pumping plant for purposes of irriga- 
tion; but, where the purchaser acts in affirmance 
of the contract for purchase and seeks recovery for 
the vendow’s failure to drill a well and to irrigate 
the land, there can be no recovery for loss of rent,** 
or for the expenses of clearing the land.4? Where 
the vendor agreed to complete a building on the prem- 
ises sold, the difference between the value of the 
premises with the completed building thereon, as 
fixed by the contract, and the actual value of the 
premises with the building as actually completed 
by the vendor, has been regarded as the measure of 
damages sustained by the purchaser from failure of 
the vendor to complete the building as agreed.®° 
Where, however, a contract provided for the erec- 
tion of a building on the premises, the view was tak- 
en that, under the allegations of the petition, plain- 
tiff purchaser was entitled to recover the differ- 
ence between the contract price and the cost to 
him of the premises contracted for.®°! For breach 
of the vendor’s agreement to do certain work on 
the land sold, looking to the production of crops on 
such land, the purchaser is entitled to recover such 
reasonable amount as will compensate him for the 
vendor’s failure to do the agreed work,®? and such 
additional amount for such other losses as, in the 
ordinary course of events, are likely to result from 
the breach;°* the damages recoverable must, how- 
ever, be clearly ascertainable in both nature and 
origin,®* and recovery may not be had for damages 
which do not naturally arise from the breach and are 
not such as may reasonably and naturally be regard- 
ed as having been within the contemplation of the 
parties when they made the contract,®>> and in no 
event can the purchaser recover more than he would 
have received had the vendor’s contract been per- 
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formed.®* For the vendor’s breach of his agreement 
to clear part of the land to be conveyed the view 
has been taken that the measure of damages is the 
reasonable cost of completing the clearing so as to 
bring the land within the requirements of the con- 
tract,°? and also the fair rental value of the prop- 
erty for one season if the purchaser lost the use of 
the land for that season as a result of the breach.** 
The view has been taken that for breach of the ven- 
dor’s covenant to break up a certain quantity of 
land for cultivation, damages for loss of a poten- 
tial crop on land not so broken may be recoverable 
where it appears from the terms of the contract and 
the surrounding circumstances that such damages 
were within the contemplation of the parties.°® For 
breach of the vendor’s agreement to care for trees 
on the land, the measure of damages is the difference 
in the value of the land with the trees in their ac- 
tual condition and the value with the trees if the 
vendor had properly cared for them.*°®° Where a 
contract. supplemental to a contract of sale pro- 
vides that, in the event of the vendor’s failure to 
have a contract with a third person for a sale of 
timber on the land reformed so as to contain a pro- 
vision that such third person may be required to 
clear a certain number of acres annually, the ven- 
dor will pay the purchaser the amount of damages 
which the latter may sustain by not obtaining land 
to clear at a certain rate per acreage a year, the 
amount of damages is dependent on the purchaser’s 
being deprived of land for clearing which the pur- 
chaser was willing and able to clear.®? 


Vendor’s agreement for construction of improve- 
ments adjacent to property or to furnish certain 
facilities. For breach of the vendor’s agreement te 
have a street adjacent to the property sold opened 


as to water and water rights in gen- 
eral see Waters [39 Cyc 740-764]. 


Irrigation in general see Waters [39 
Cyc 811-840]. ; 


47. Abney v. Roberts, (Tex.Civ. 
App.) 166 S.W. 408. 


[a] Thus an agreement by a ven- 
dor who also owned water power and 
milldam to erect a pump on retained 
land and piping and to furnish water 
for irrigating the land sold contem- 
plated a permanent and extensive im- 
provement of the land, and for a 
breach thereof the difference in the 
value of the property was recoverable. 
Abney v. Roberts, (Tex.Civ.App.) 166 
S.W. 408. 


48. Cochran v. Hall, 8 F.(2d) 984. 
49. Cochran v. Hall, supra. 
50, McKellar Real Hstate & In- 


vestment Co. v. Paxton, 218 P. 128, 62 
Utah 97. Compare Smith v. Tennant, 
20 Ont. 180 (in the case of an exchange 
of property, for delay in construction 
the right of grantee to recover for 
rent lost has been recognized). 


51. Spalding Const. Co. v. Simon, 
137 S.B. 901, 36 Ga.App. 723. 


[a] Elements of recovery.—(1) 
This would not include interest on 
such deferred payments, represented 
by the lien on the premises, as were 
contemplated by the _ agreement 
(Spalding Construction Co. v. Simon, 
137 S.E. 901, 902, 36 Ga.App. 723); 
(2) but would include each and every 
element of damage directly occa- 
sioned by the alleged breach of de- 


— 


fendant’s agreement (Spalding Con- 
struction Co. v. Simon, supra). (3) 
Purchaser was entitled to recover the 
amount of judgments obtained against 
him on obligations because of ven- 
dor’s breach of contract, which obli- 
gations had been given to the vendor 
and transferred by the latter before 
maturity. Spalding Const. Co. v. 
Simon, supra. 

52. Harrington v. Moore Land Co., 
196 P. 975, 59 Mont. 421. 


[a] Cost of breaking land which 
the vendor had failed to do, as he had 
agreed, was regarded as the proper 
amount of recovery. Harrington v. 
ese Land Co., 196 P. 975, 59 Mont. 

1% 


53. Harrington v. Moore Land Co., 
supra. 

54. Harrington v. Moore Land Co., 
supra. 

55. Harrington v. Moore Land Co., 
supra. 

[a] Failure to break ground.—The 


purchaser could not predicate a cause 
of action for damages against the 
vendor on the former’s unexpressed 
intention or mental reservation, at the 
time of the purchase of the lands, 
relative to the vendor’s breaking a 
number of acres of sod ground so 
that the buyers could sow winter 
wheat in time to grow a crop in a 
given year, such resultant damages 
being speculative. Harrington v. 
BOL S Land Co., 196 P. 975, 59 Mont. 
421. 


56. Harrington v. Moore Land Co., 


Supra. 


57. Zielica v. Worzalla, 156 N.W. 
623, 162 Wis. 603. 


58. Zielica v. Worzalla, supra. 


59. Mortgage, etc, Cu. v. Town- 
send, 30 Man. 563. But see Zielica v. 
Worzalla, 156 N.W. 623, 162 Wis. 603 
(where, however, the question as to 
recovery for loss of a potential crop 
was not decided). 


60. Sintzel v. Wagner, 
293; 119 CalsApp335: 


[a] Where trees had died, the cost 
of replacement was regarded as the 
amount which would represent the 
recoverable difference in value. Sint- 
zel v. Wagner, 6 P.(2d) 298, 119 Cal. 
App. 335. 


61. Soudan Planting Co. v. Steven- 
son, 140 S.W. 271, 100 Ark. 384. 


[a] Thus the supplemental con- 
tract in question only required the 
vendor to see that the purchaser ob- 
tained at least two hundred acres of 
the timber land each year, if he de- 
sired iit, to clear and cultivate, and, 
if that amount of land was otherwise 
available to the purchaser for clear- 
ing, and he did not clear it because 
he did not wish to do so, or was not 
able to do so had it actually been fur- 
nished by the vendor, the purchaser 
was not entitled to any damages for 
the vendor’s failure to furnish such 
amount for clearing on his failure to 
have the contract reformed. Soudan 
Planting Co. v. Stevenson, 140 S.W. 
271, 100 Ark. 384. 


6 P.(2d) 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and paved, the view has been taken that the measure 
of damages is whatever sum is required to put 
the street in the condition agreed on,°* and, since 
the injury is only temporary, not the difference in 
value of the property with the street established 
and without the street established.6? The view has 
also been taken, however, that, for the vendor’s fail- 
ure to construct certain streets and sidewalks ad- 
jacent to the property in the manner agreed on, the 
measure of damages is the difference between the 


value of the property as it was when the work was . 


completed and as it would have been if the work 
had been done according to the agreement.°* Where 
there is an admitted and unexcused breach of an 
agreement of the foregoing type, the purchaser is 
entitled to recover at least nominal damages.®> For 
the vendor’s breach of contract to connect the prem- 
ises with an existing water supply system, the pur- 
chaser’s proper measure of damages is the difference 
in the value of the premises with and without the 
water connection.°* The measure of damages for 
breach of a contract made in connection with a sale 
of land for mill purposes to furnish switching con- 
nections is the difference between the respective value 
of the mill plant with and without the guaranteed 
connections,®? but in such ease, in determining the 
present value of the plant, the contingency of the 
purchaser’s being able, independent of the vendor’s 
agencies, to obtain the desired connection should be 
taken into consideration,®’ and the present value 
of the plant should not be fixed as if it were perma- 
nently deprived of such connections.°® The question 
as to the fairness and adequacy of the damages 


62. Miller v. 
App.) 258 S.w. 

[a] Matters considered in assess- 
ing damages.—In assessing the dam- 
ages, the difference between the 
amount paid for the property with 
the improvements situated thereon 


Wilson, (Tex.Civ. 
540. 


had been 
standard. 
Realty Co., 
Div. 346. 


65. 


King 
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it was when the work was completed 
and as it would have been if the work 
done according to 
v. Hudson River 
126 N.Y.S. 536, 141 App. 
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awarded for failure to make improvements adjacent 
to the land sold and to make certain facilities avail- 
able has arisen.7° 


Discharge of notice of violation of regulation. For 
breach of the vendor’s covenant to remove notices 
of violation of law, ordinances, orders, or require- 
ments filed by state or municipal departments, the 
measure of damages is the amount reasonably lost 
by the purchaser by reason of the vendor’s breach.71 


Agreement to dedicate land for street purposes. 
Where the vendor, in violation of his agreement with 
the purchaser to dedicate for street purposes certain 
land along the property sold, sold such land to the 
municipal authorities for street purposes, the ven- 
dor is obligated to indemnify the purchaser for an 
assessment for the amount paid for such land, levied 
against the purchaser by the municipal authorities.72 


Failure to furnish abstract of title. The purchas- 
er’s damages for the vendor’s breach of a provision 
to furnish an abstract of title showing title clear 
of liens is the reasonable value of an abstract, plus 
the amount of back taxes paid by the purchaser, 
which were a lien on the property.73 


Agreement as to existence of assessment. In an 
action for breach of the vendor’s agreement that at 
the time the contract is entered into there is no as- 
sessment pending against the premises, only nominal 
damages may be recovered where there is only a 
contingent liability against the purchaser for an as- 
sessment existing when the contract was made and he 
has not been called on to pay such assessment.74 


dollars, and such amount was not, as 
a matter of law, excessive or unjust. 
Gitson v. Yale Land Co., 180 N.W. 
593, 212 Mich. 292. 


WL ee Holding Corporation vy. 
Greeley Building Co., 227 N.Y.S. 237; 


such 


when completed, and the value of 
such improvements without the com- 
pleted street and what it would cost 
to put the street in the condition 
agreed on, could be considered. Mil- 
ler v. Wilson, (Tex.Civ.App.) 258 S. 
W. 540. 


{b] Effect of statutory provisions. 
—Acts 36th Leg. (1919) p 77 c 43 §§ 
1-3, as to measure of damages where 
the purchaser has been induced to buy 
real estate by false representation 
or by a fraudulent promise to do some 
act in the future, were not applicable 
in the purchaser’s action to recover 
the purchase money paid and special 
damages for the vendor’s breach of 
agreement to clear, grade, and gravel, 
not alleged to have been fraudulently 
made without the intent to perform. 
Campbell v. Wilson, (Tex.Civ.App.) 
238 S.W. 318. 

63. Miller v. Wilson, (Tex.Civ. 
App.) 258 S.W. 540. Compare Lake- 
wood Heights Co. v. McCuistion, 
(Tex.Civ.App.) 226 S.W. 1109 (where 
certain facilities were not furnished). 


64. King v. Hudson River Realty 
Co., 126 N.Y.S. 536, 141 App.Div. 346. 
See King v. Hudson River Realty Co., 
104 N.BE. 926, 210 N.Y. 467 (apparent- 
ly recognizing rule). 

{a] Thus for failing to complete 
and construct streets and sidewalks 
adjacent to the lots sold, to conform 
to the streets and sidewalks on the 
other side of the street as agreed, the 
measure of damages is the difference 
between the value of the property as 


Gitson v. Yale Land Co., 180 
N.W. 593, 212 Mich. 292. 


66. Pollock v. Queens Land & Ti- 
ES Co., 132 N.Y.S. 725, 147 App.Div. 
ule 


[a] Where contract provided for 
construction of house by purchaser 
and required the vendor to connect 
the house with the municipal water 
system, the value of the premises is 
its value with the house added. Pol- 
lock v. Queens Land & Title COs 132 
N.Y.S. 725, 147 App.Div. 571, 

67. South Memphis Land Co. v. 
McLean Hardwood Co., 179 F. 417, 102 
CiCAw 563. 


68. South Memphis Land Co. v. 
McLean Hardwood Co., supra. 


69. South Memphis Land 
McLean Hardwood Co., supra. 


70. See cases infra this note. 


[a] Damages held fair and ade- 
quate or not excessive.—(1) Two hun- 
dred seventy one dollars and eighty 
cents was reasonable and adequate 
damage to purchaser for vendors’ 
failure to install sidewalk, sewer, city 
water, and electricity on a lot cost- 
ing eight hundred dollars. Krawet- 
ski v. Nowak, 152 N.E. 323, 21 Ohio 
App. 429. (2) For vendor’s breach of 
an agreement to make street im- 
provements, where the lot at the time 
of the trial had the same physical 
characteristics as farm land as when 
purchased, and where purchasers had 
paid one thousand two hundred dol- 
lars therefor, the evidence warranted 
a verdict of four hundred twenty five 


223 App.Div. 96. 


[a] Notice by fire department as 
to violation of requirement as to 
standpipe.—(1) Where the vendor 
failed, on demand, to remove notice 
of violation of requirement that a 
Standpipe be installed, filed by the 
municipal fire department, the 
amount of an allowance made by the 
purchaser to one to whom he had re- 
sold the property, because of the ab- 
sence of the standpipe, was the prop- 
er amount, provided such allowance 
was reasonable. 712 Holding Corpo- 
ration v. Greeley Building Col,227 
N.Y.S. 237, 223 App.Div. 96. (2) The 
estimated cost of installation was not 
the measure of damages, but it tend- 
ed to show the reasonableness of the 
allowance made by the purchaser. 
712 Holding Corporation. v. Greeley 
Building Co., supra. 


72. Dienst v. Wagner, 160 A. 633, 
10 N.J.Misc. 691. 


73. Christiansen v. Intermountain 
Ass’n of Credit Men, 267 P. 1074, 46 
Idaho 394. 


See Curtner v. Bank of Jonesboro, 
299 S.W. 994, 175 Ark. 539 (in the 
case of an exchange of property, for 
failure to deliver an abstract of title 
as agreed, not more than the neces- 
sary expense of obtaining such ab- 
stract is recoverable where such ex- 
pense is a trifling one as compared 
with the value of the land conveyed). 

74 Merchants’ & Traders’ Devel- 
oping Co. v. Mercer Realty Co., 123 A. 
875, 99 N.J.Law 442. 
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‘Breach of covenant as to special method of pay- 
ment. For breach of an imphed covenant by the 
vendor to permit the purchaser to perform certain 
services in part payment of the purchase price, the 
measure of damages is the loss of profits on the work 
and any other damages resulting from the breach,*? 
and only nominal damages are recoverable where the 
purchaser might treat his readiness to perform such 
services as actual performance and there is no show- 
ing of other damages.’® 


Vendor’s agreement to guarantee profit or effect re- 
sale for purchaser, or to repurchase. For breach 
by the vendor of his agreefment to realize for the 
purchaser a certain percentage of profit on the 
amount invested in the purchase, it has been held 
that the purchaser might recover the difference be- 
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tween the purchase price of the land and the present 
value of the land, together with the specified per- 
centage of the amount invested by payment of the 
purchase price and the amount of taxes paid by the 
purchaser, with interest.*7 Where the contract pro- 
vided that the vendor would effect a resale of the 
premises on or before a certain date, with a payment 
out of the resale price to the purchaser in addition 
to his payments made up to the date of resale, the 
purchaser, on surrendering his contract, was enti- 


- tled to recover the sum agreed to be paid by the con- 


tract as the measure of his recovery, rather than the 
difference between the value at the date for a re- 
sale and the price at which the vendor agreed to 
resell.7§ 


*VENDOR’S LIEN.? 


VENDUE. A sale, generally a sale at public aue- 
tion, more particularly a sale so made under author- 
ity of law.? 

Vendue master. 

VENEERS.* 

VENEREAL. Sexual.® 

Venereal disease is a disease sometimes referred 
to as a “bad disease.” 

VENIZA FACILITAS INCENTIVUM EST DE- 
LINQUENDL.’ 


VENIRE. A Latin word, the infinitive of venio, 
to come,® and has been said not to be a word of 
well-defined legal meaning.® 


Venire facias is a writ directed to the sheriff, com- 
manding him to cause to come from the body of the 


An auctioneer. 


[a] Subsequent conveyance by 


6. Upton v. Upton, 4 N.Y.S. 936, 51 


county, before the court from which it issued, a 
certain number of qualified citizens who are to act as 
jurors in the said court.1° However, although ac- 
cording to this definition it is the writ directed to 
the sheriff and not the body of names summoned 
thereunder which constitutes the “venire,” it is some- 
times used popularly in the latter sense.1+ 


Venire de novo or venire facias de novo? A 
“venire facias de novo,” commonly termed a “venire 
de novo,” is a second writ of “venire’” to summon 
another jury for a new trial. 


Venire facias tot matronas is a writ to summon a 
jury of matrons to execute the writ de ventre in- 
spiciendo.'+# 


_ VENTREMAN. A member of a panel of jurors, a 
juror summoned by a writ of venire facias.15 


VENOM.'® Something applied externally, or dis- 


Durrah v. State, 44 Miss. 789, 796 [cit 


purchaser.—Where the purchaser had 
himself conveyed the property to a 
third person by a deed containing a 
covenant of general warranty but 
such third person had made no claim 
against the purchaser in respect of 
the assessment, nothing in excess of 
nominal damages could be recovered. 
Merchants’ & Traders’ Developing Co. 
v. Mercer Realty Co., 123 A. 875, 99 
N.J.Law 442. 


75. French v. Bent, 43 N.H. 448. 

76. French vy. Bent, supra. 

77. Boivin v. Lessard, 7 Alta.L. 
on 

7g. Rowley v. Hager, 127 P. 36, 63 
Or. 246 


1. See Sales §§ 873-888; Vendor 


and Purchaser §§ 1073-1315. 


2, Black L. D. (“as by a consta- 


hle, sheriff, tax collector, adminis- 
trator, etc.”). 
“Auction” see Auctions and Auc- 


tioneers § 1. 

“Sale” see Sales § 1. 

& Black l..D: 

“Auctioneer” see Auctions and Auc- 
tioneers § 2. 

4. See Customs Duties § 33 text 
and note 41. 


5. See Sexual 57 C.J. p 542 text 
and note 83. 


Hun 184, 186. 


Venereal disease: 


Communication see Assault and Bat- 
tery § 24 note 27 [a]; Divorce § 
104; Homicide § 54 note 7 [da]; 
Rape § 106. 

Element of: 


Physical incapacity see Marriage § 
20. 


Seduction § 39. 
“Gonorrhea” 28 C.J. p 713. 
Imputation see Libel and Slander § 


“Syphilis” see Physicians and Sur- 
geons § 10 text and note 93. 


7 A maxim meaning “Facility of 
pardon is an incentive to crime.” 
Black L. D. [cit 3 Coke Inst. p 236]. 


8. Posey v. State, 73 Ala. 490, 493. 
9. Posey v. State, supra. 


10. Bouvier L. D.; Worcester D. 
[both quot Posey v. State, 73 Ala. 
490, 493]. See State v. Lightbody, 
38 Me. 200, 201. See also Grand Ju- 
ries § 42; Juries §§ 235 et seq, 249 
et seq. 


[a] ‘“Wenire facias judicationis is 
the writ by which the sheriff causes 
to come from the body of his county, 
a certain number of qualified citizens 
who are to act as jurors in the court.” 


Stephen Pl. 104]. 


mn [b] “Wenire .facias juratores” (1) 
is the name of a writ directed to 
the sheriff, commanding him to cause 
to come from the body of the county 
a certain number of qualified citizens 
to act as jurors.” Waterbury v. Mil- 
ler, 41 N.E. 383, 386, 13 Ind.App. 197 
[eit Bouvier L. D.]. (2) It is “fre- 
quently called simply a ‘venire.’” 
Waterbury v. Miller, supra. 


_ Service of list of jurors see Crim- 
inal Law §§ 2041-2048, 3396. 


11. Posey v. State, 73 Ala. 490, 
493 (“so used in § 4876 of the Code’). 
“WVenireman” post. 


12. See Criminal Law §8&§ 
2615; New Trial § 14; 
973, 1137-1139. 


Ls. sCiddiyer.  fauot 
Cramer, 18 Ind. 44, 46]. 
14. Black L. D. 


“Jury of matrons” 39 C.J. p 1390. 


“De ventre inspiciendo” 18 C.J. p 
1032. 


15. Black L. D. 

“Juror” 35 C.J. p 427. 
“Juryman” 35 C.J. p 428. 
“Wenire facias’” ante. 


16. “Poison” distinguished see Ac- 
cident Insurance § 133 note 52 [b]. 


2611, 
Trial §§ 904, 


Bosseker. vy. 


*By CHARLES REZNIKOFF (Vendor’s Lien—Venture inclusive). 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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charged from animals.17 


VENTE A REMERE. Literally, a “sale with the 


right of redemption.’’1§ 
VENTRE INSPICIENDO.*® 


17. Webster D. [quot Preferred 
Mut. Acc. Assoc. v. Beidelman, 1 Mon. 
(Pa.) 481, 482, 483] (“as, by the bite 
or sting of serpents, scorpions, etc.’’). 

18. Livingston v. Story, 11 Pet. 
(U.S.) 351, 387, 9 L.Hd. 746. See also 
Modern Civil Law § 155. 


[a] Statutory definition.— “An 


VENOM—VENTURE 


VENTURE.2° 
fined elsewhere.?1 


[66 C.J.] 1603 


As a noun, the word has been de- 
As a verb, it has been defined as 


to take the chances.?? 


agreement or paction, by which the 
vendor reserves to himself the power 
of taking back the thing sold, by re- 
turning the price paid for it.” La. 
Civ. Code [quot Livingston v. Story, 
DipPet. (U.S!) 351) 387" 9) Td. 7464. 


19. See De Ventre Inspiciendo 18 
Cae pwl032. 


20. “Joint venture” see Joint § 3 
text and note 12. 


21. See Joint Adventures § 1 note 
16 fel: 
22. Webster New Int. D. [quot Al- 


a - Hargadine-McKittrick Dry 
Goods Co., 286 S.W. 16, 19, 315 Mo. 
254]. 
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